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THIS  INDEX  is  I  ased  on  a  consolidation  of  contents 
entries  appealing  in  the  January-June  issues  of  the 
Federal  Register  together  with  broad  subject  references. 
The  entries  ai  e  arranged  first  under  the  name  of  the 
agency  which  issued  the  document.  Under  each  agency, 
the  entries  ant  then  Hsted  alphabetically  within  the 
categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Oraers,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents,  ijhe  number  at  the  end  of  each  entry  gives 
the  pages  in  t  le  Federal  Register  where  the  document 
begins.  Use  tie  table  of  Federal  Register  Pages  and 
Dates  at  the  bpck  of  this  index  to  locate  the  issue  date 
for  each  page  number.  This  index  is  published  monthly 
and  is  cumulated  for  12  months. 

A  general  ind  3x  to  the  entire  Code  of  Federal 
Regulations,  i  5  foimd  in  the  CFR  Index  and  Finding 
Aids  volume,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (Lisi  of  CFR  Sections  Affected),  a  cimiulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  foi  12  months,  keyed  to  the  revision  dates  of 
the  various  C  "R  volumes. 

All  Federal  R  egister  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  I'rinting  Office,  Washington,  D.C.  20402. 

Gary  Posselt  i  s  Chief  Editor  of  the  Federal  Register 
Index.  The  Index  is  prepared  under  the  direction  of 
Raymond  A.  :»losley.  assisted  by  Gwen  Henderson. 

The  Federal  Register  Index  is  on  the  Internet  at  http:/ 
/www.nara.g(  v/fedreg/frindex/fidxwhat.html. 

INQUIRIES  njay  be  made  to  the  Customer  Services  Unit 
at  202-523-5  127,  (TDD)  202-523-5229  or  by  e-mail  at 
info@fedreg.nara.gov. 
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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enroilment  of  Actuaries 

Administration  on  Aging 

See  Aging  Administration 

Administrative  Committee  of  the 
Federal  Register 

See  Federal  Register,  Administrative  Committee 

Advisory  Commission  on  Electronic 
Commerce 

See  Electronic  Commerce  Advisory  Commission 

Advisory  Council  on  Historic 
V  ,  Preservation 

See  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  17249,  39347 

Agency  for  Healthcare  Research  and 
Quality 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10095 
Submission  for  OMB  review;  comment  request, 
25926 
Committees;  establishment,  renewal,  termiiution, 
etc.: 
Healthcare  Research  and  Quality  National 
Advisory  Council,  1 1579 
Meetings: 
Healthcai£  Research  and  Quality  National 

Advisory  Council,  1 1580 
Health  Services  Research  Initial  Review  Group, 

15163,21768 
Special  Emphasis  Panels,  1 1580 
Technical  Review  Committee,  34472,  34473 
Technologists  and  sonographers;  credentialing 

on  ultrasound  test  quality;  effect.  10497 
Understanding  and  Eliminating  Minority  Health 
Disparities  Special  Emphasis  Panel,  18998 
Organization,  ftinctions,  and  authority  delegations: 
Nomenclature  changes,  16395 

Agency  for  International  Development 

RULES 

Acquisition  regulations: 
Contractor  performance  evaluation  system, 
36642 
Correction,  39470 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
.organizations,  14406 

PROPOSED  RULES 

Semi-annual  agenda,  23416 


NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  10045, 

11545.  14938,  25296,  37515.  40075 
Submission  for  OMB  review;  comment  request, 

18031,  20430,  25700 
Meetings: 
International  Food  and  Agricultural 

Development  Board.  8331,  33522 
Malaria  Vaccine  Development  Program  Federal 

Advisory  Committee,  3937 
Voluntary  Foreign  Aid  Advisory  C4nmittee, 

24675 
Reports  and  guidance  documents;  availability,  etc.: 
Food  for  Peace  Funds  for  Children  Affected 

by  HIV/ AIDS;  defmition  and  use  guidaiKe. 

25700 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Association  of  American  Medical  Colleges, 

37137 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Communities  living  arouixl  hazardous  waste 

sites;  determining  prevalence  of  multiple 

sclerosis;  applied  research  and 

development.  3 1 325 
Neurodevelopmental  Test  Methods  Research. 

37391 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  fffecLs;  list,  1637. 

15163.37393 
Meetings: 
American  Indian/Alaska  Native  govenunents 

and  organizations  budget  planning  and 

priorities,  13391 
Environmental  exposures  among  children  with 

cancer,  study.  1898 
Hanford  Health  Projects  Inter-tribal  Council  et 

al.,  3718,  21769 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee.  37 1 8,  2 1 769 
Scientific  Counselors  Board  et  al.,  19904 


Aging  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 
18336 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Alzheimer's  Disease  Demonstration  Grants  to 

States  Program,  8364 
Senior  Medicare  Patrol  Projects,  4976,  7392 
Statewide  Senior  Legal  Hotlines.  20824 

Agricultural  Marketing  Service 

RULES 

Agricultural  commodities: 
Perishable  Agricultural  Commodities  Act;  rules 
of  practice;  correction,  29941 


Almonds  grown  in — 

California,  4867,  25233,  39281 
Avocados  grown  in — 

Florida,  15203,  35561 
Blueberry  promotion,  research,  and  information 
order 
Referendum  procedures,  7652 
Cherries  (tart)  grown  in — 
Michigan  et  al.,  35265 
Cotton  classing,  testing,  and  standards: 
American  pima  cotton,  36598 
Classification  services  to  growers;  2000  user 

fees,  35807 
Upland  cotton;  official  color  grade 
determination,  36597 
Cotton  research  and  promotion  order 
Imported  cotton  and  cotton  content  of  imported 
products;  supplemental  assessment 
calculation,  25236 
Eggs  and  egg  products: 

Shell  eggs;  refrigeration  requirements.  34569 
Federal  Seed  Act: 
Noxious-weed  seeds;  prohibition  of  shipment  of 
agricultural  and  vegetable  seeds  containing 
them,  1704 
Federal  seed  testing  and  certiflcation  services;  fee 

increases,  15830 
Fluid  milk  promotion  order,  35808 
Grapefruit,  imported.  5733 
Hazelnuts  grown  in — 

Oregon  and  Washington.  2841 
Kiwifiruit  grown  in — 

Califomia.  37265 
Meats,  prepared  meats,  and  meal  products; 
grading,  cenification,  and  standards: 
Federal  meat  grading  and  cenification  services; 
fee  changes.  34040 
Melons  grown  In — 

Texas,  10374 
Milk  marketing  orders: 

New  England  et  al.;  correction.  32010 
Nectarines  and  peaches  grown  in — 

Califomia,  6305.  15205.  39507 
Olives  grown  in — 

Califomia,  2839.  4573.  19644 
Onions  (Vidalia)  grown  in — 

Georgia.  5736,  1 2442 
Onions  grown  in — 

Texas.  2526,7711,  29942 
Oranges,  grapefhiit.  tangerine,  and  tangelos  grown 
in — 
Florida,  5733 
Peanuts,  domestically  produced  and  imponed. 

1302 
Perishable  Agricultural  Commodities  Act 
implementation: 
Limited  liability  companies;  recognition  as  legal 
entities,  24853 
Pork  promotion,  research,  and  consumer 

information  order,  7281 
Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon,  25625 
Prunes  (dried)  produced  in  California.  12061. 

29945 
Raisins  produced  ftxim  grapes  grown  in — 
,  California.  15214.  18871,  30525 
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Agricultural 

Soybean  promotk  i,  research  and  consumer 
infbnnatioa: 
Program  referoidum.  correction,  1,  2844 
Referendum  reduest  results,  30832 
Spearmint  oil  proi  uced  in  Far  West,  6308,  6528, 

I583Z  1775<,  30341.  32007 
Tobacco  inspectio  i 
Buriey  tobacco-  - 

Moisture  testing,  36781 
Flue-cured  tobacco — 
Elimiiuktion  of  interference,  distraction,  and 
outside  nfluence  on  tobacco  grading, 
19825    1 
Mandatory  inspection  fees  and  charges,  34039 
Tomatoes  grown  '$> — 
Florida,  2281,  8247 
Walnuts  grown  ir>|— 
California,  1751  39284 

PROPOSED  RULES 

American  pima  cditon;  grade  standards  and 
classification,  17609 
G)ntction.  20852 
Avocados  grown  kt — 

Florida,  20382  J 
Blueberry  promotion,  research,  and  information 

order,  7657,  17612 
Cherries  (tart)  grolvn  in — 

Michigan  et  al.J672,  15580,  32044 
Commodity  laboratory  testing  programs: 
Science  and  technology  laboratory  testing 
service  fees,  34302 
Cotton  classing,  testing,  and  standards: 
Gassification  services  to  growers;  2000  user 

fees,  1214^1 
Upland  cotton;  official  color  grade 
determination,  10979 


I  promotion  order 
^t  and  conon  content  of  imported 
uppiemental  assessment 

12141 


Cotton  research 

Imported  cont 

products; 

calculati( 

Cranberries  grov 

Massachusetu  4t  al..  3441 1 
Dairy  Forward  Pricing  Pilot  Program; 

esublishmenl.  10981 
Egg,  poultry,  and  rabbit  products;  inspection  and 
grading: 
Fees  and  charg^  increase,  37298 
Federal  Seed  Act] 

Regulations  review,  12952 
Ruid  milk  promouon  order 

Amendments,  14484 
Fruits  and  vegetallles,  processed: 

Inspection  and  Certification,  39824 
Hazelnuts  grown  |n — 

Oregon  and  Washington,  37300 
Honey  research.  |Xt>motion,  and  consumer 

information  Order,  10600.  30924 
Kiwifruit  grown  u  i — 

California.  216*18 
Livestock  Mandal  Dry  Reporting  Act: 
Livestock  packi  ts  and  products  processors  and 
importers;  market  reporting  requirements. 
14652 
Meats,  prepared  n  teats,  and  meat  products; 
grading,  certification,  and  standards: 
Federal  meat  gfading  and  certification  services; 

fee  changes,  3 1 55 
Imported  beef,  lamb,  veal,  and  calf  carcasses; 

official  griding.  4780 
Livestock  and  { loultry  products;  equipment  used 
in  slaughu  r.  processing,  and  packaging; 
certificatio  n  of  sanitary  design  and 
fabricatior ,  35857 
Melons  grown  in-  - 

Texas.  1347 
Milk  marketing  o^rs: 
Noftheasi  et  al]  20094 


National  Organic  Prograra- 

Establishment.  13512 

Organic  pnxfaictioa  and  handling  of  aquatic 
animals  to  be  labeled  as  organic.  15579 
Onions  grown  in — 

Idaho  and  Oregon.  30920 
Papayas  grown  in — 

Hawaii.  8313.  35590 
Peanut  promotion,  research,  and  information  order 

National  Peanut  Board;  membership,  35298 
Perishable  Agricultural  Commodities  Act 
implementation: 

License  and  complaint  filing  fees  increase,  7462 
Plant  variety  and  protection: 

Fees  revision,  13917 
Pork  (tromotion;  research  and  consumer 

information  order,  20862 
Prunes  (dried)  produced 

California,  2908 
Raisins  produced  from  grapes  grown  ii 

California.  4583.  6341 
Sheep  and  lamb  promotion  and  research,  1825 
Soybean  promotion  and  research  order,  30922 
Spearmint  oil  produced  in  Far  West,  8069 
Tobacco  inspection: 

Rue-cured  tobacco,  1 39 1 5 
Walnuts  grown  in — 

California.  17809 
Watermelon  research  and  pronwtion  plan,  14485 

NOTICES 

Agency  information  collection  activities:  * 
Proposed  collection;  comment  request,  2370, 
5852,  11545,  15888,  16871,  26562,  32072, 
32073 
Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination,  4943 
Committees;  esublishment,  renewal,  termination, 
etc.: 
Buriey  Tobacco  Advisory  Committee,  39852 
Rue-Cured  Tobacco  Advisory  Committee, 

34139 
National  Organic  Standards  Board,  35317 
Dry  whey;  standards,  38235 
Feeder  cattle;  grade  standards,  39587 
Field  peas  and  black-eye  peas  (frozen);  grade 

standards,  7486 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal-State  Marketing  Improvement  Program. 

1846,6353 
Lamb  Meat  Adjustment  Assistance  Measures 
Program,  31136 
Meetings: 
Buriey  Tobacco  Advisory  Committee,  30388 
Rue-Cured  Tobacco  Advisory  Conunittee, 

30388 
National  Organic  Standards  Board,  11758, 

33802 
Plant  Variety  Protection  Board.  1 1031 
Tobacco  Inspection  Services  National  Advisory 
Committee.  4944.  14521 
Reports  and  guidance  documents;  availability,  etc.: 
Commodity  research  and  promotion  programs; 
agency  oversight  guidelines;  comment 
request,  5853 
Shell  eggs;  grade  standards,  38239 

Agricultural  Research  Service 

RULES 

National  Agricultural  Library;  loan  and  copying 
fees,  6526 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8332 


Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Biotechnology  Advisory 
Conunittee,  5490 
Gran's  and  cooperative  agreements;  availability, 
etc.: 
Biotechnology  Risk  Assessment  Research 
Program.  11706 
inventions,  Govenunent-owned;  availability  for 

licensing,  38493 
Meetings: 
Agrictiltural  Biotechnology  Advisory 
Committee,  13710 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Azure  Waves  Seafood,  Inc.,  17252 
Cargill,  Inc..  8112 
Continental  Eagle  Corp..  13355 
Rorida  Food  ProducB,  Inc..  1 1281 
Genetics  &  IVF  Instinite,  20129 
OPIsystems  Inc.,  38493 
University  of  Hawaii,  Honolulu,  et  al.,  25464 
Voith  Sulzer  Paper  Technology  North  America 
Inc.,  13355 
Reports  and  guidance  documents;  availability,  etc.: 
Dietary  Guidelines  Advisory  Committee;  final 
report;  meeting,  8333 

Agriculture  Department 

Ste  Agricultural  Marketing  Service 

See  Agriculairal  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research,  Education,  and 

Extetision  Service 
See  Economic  Research  Service 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Risk  Management  Agency 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Import  quotas  and  fees: 

Dairy  tariff-rate  quota  licensing,  1297,  20063 
Organization,  fuiKtions,  and  authority  delegations: 
Agency  Administrators,  5414 

Correction,  31245 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  et  al.,  12427 
Supplemental  standards  of  ethical  conduct  for 
Agriculture  Department  employees,  1 5825 
Correction,  21239 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Export  sales  reporting  lequirements: 

Beef  and  pork.  11483 
Import  quotas  and  fees: 
Sugar-containing  products;  tariff-rate  quota 
licensing,  14478 
Rural  empowerment  zones  and  enterprise 

communities,  24656 
Semi-annual  agenda,  22490 


FEDERAL  REGISTER  INDEX,  January-June  2000 


NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  8331 
Submission  for  OMB  review;  comment  request, 
1089.  5850.  10760,  12963,  14237.  15612, 
17249.  18272,  20127.  21714,  25901. 
30560.34138,36401.38234 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board, 
34637 
Universal  Cotton  Standards  Advisory 
Committee.  32072 
Emergency  declarations: 
Pennsylvania — 

Plum  pox  virus,  1 12800 
Scrapie  in  U.S..  14521 
Federal  Activities  Inventory  Reform  Act; 
commercial  inventory  added  as  result  of 
challenge.  6979 
Federal  land  and  resource  management: 
Watershed  approach;  unified  Federal  policy, 
8834,21715 
Meetings: 
21st  Century  Production  Agriculture 

Commission,  2111,  10465,  15299,  31874 
National  Agricultural  Research.  Extension. 

Education,  and  Economics  Advisory  Board, 
5490.  39587 
Small  Farms  Advisory  Committee,  17480 
Privacy  Act 
Systems  of  records,  17251 

Air  Force  Department 

PROPOSED  RULES 

Sales  and  services: 

Visual  information  documentation  program,  419 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2932, 
7531.  10057 
Air  Force  Institute  of  Technology;  accreditation 

continuation  evaluation.  39603 
Commercial  activities  performance  (OMB  A-76); 

cost  comparison  studies.  8344.  34674 
Committees;  establishment,  renewal,  termination, 
etc.: 
Non-Federal  entity  boards.  14255 
Environmental  sutements;  availability,  etc.: 
Dyess  and  Barksdale  Air  Force  Bases.  TX; 

Realistic  Bomber  Training  Initiative,  19364 
Environmental  statements;  notice  of  intent: 
Altus  Air  Force  Base.  OK,  34153 
Brooks  Air  Force  Base,  TX,  37767 
Cape  Cod  Air  Station,  MA.  et  al..  4406 
F-22  Operational  Wing;  beddown.  1 1561,  37532 
Global  Hawk  Remote  Operated  Aircraft  System; 
beddown.  35618 
Inventions,  Government-owned;  availability  for 

licensing.  4406.  36121 
Meetings: 
Air  University  Board  of  Visitors,  7531,  7532 
Community  College  Board  of  Visitors,  25913 
Scientific  Advisory  Board,  1 1041.  1 1042,  12518 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Killdeer  Mountain  Manufacturing,  Inc..  31 152 
PDR.  Inc..  19364 

Science  Applications  International  Corp.,  16380 
SMJ  Carbon  Technology,  21 172 
Spectrum  Photonics  Inc.,  1 1042 
Thorgersen  ElectroLuminescence  Corp.,  3672 
Privacy  Act: 
Systems  of  records,  4809.  7365 


Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
40083 

Alcohol,  Tobacco  and  Firearms 
Bureau 

RULES 

Alcohol,  tobacco,  and  otfier  excise  taxes: 
Tobacco  products — 
Cigarette  papers  and  tubes;  tax  increase; 

collection,  1676,  15058 
Roll-your-own  tobacco;  manufacture  permit 

lequirements;  correction,  31079 
Roll-your-own  tobacco;  manufacturers  and 
importers;  package  use-up  rule 
extension,  40050 
Tobacco  product  importers  qualification  and 
technical  miscellaneous  amendments; 
correction.  15058 
Firearms,  ammunition,  and  implements  of  wzr, 
importation: 
International  movement  control  of  firearms, 
parts  and  components,  and  ammunition; 
model  regulations  implemenution,  38194 
Organization,  functions,  and  authority  delegations: 
Appropriate  ATF  officers.  1 1889 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Lodi.  CA.  5828 
Red  Mountain,  WA,  31853 
Walla  Walla  Valley  and  Columbia  Valley,  WA; 
bourjdary  revision,  35871 
Alcoholic  beverages: 
Labeling  and  advertising;  health  claims  and 
other  health-related  statements;  hearings, 
10434.24158 
Wine;  labeling  and  advertising — 
Domfelder.  new  grape  variety  name,  12490 
Flavored  wine  products.  17839 
Alcohol,  tobacco,  and  other  excise  taxes: 
Tobacco  products — 

Importation  restrictions,  markings,  minimum 
manufacturing  requirements,  and  penalty 
provisions.  15115 
Tobacco  product  importers  qualification  and 
technical  miscellaneous  amendments, 
17477 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3532, 
3533.  13821,  13822,  13823.  13824.  13825. 
13826,  20512,  20513,  20514,  20515. 
20516.  20517,  20518,  20519,  20520, 
30668.  30669,  30670,  30671,  30672. 
30673.  37458 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Gang  Resistance  Education  and  Training 
Program,  37207 
Organization,  functions,  and  authority  delegations: 
Subordinate  ATF  officers,  1673.  12054 

Amtrak  Reform  Council 

NOTICES 

Meetings.  13937.  30390 

Animal  and  Plant  Health  Inspection 
Service 

RULES 

Animal  welfare: 

Field  snxiy;  definition.  6312 
Exportation  and  importation  of  animals  and  animal 
products: 
African  horse  sickness;  disease  status  change — 
Qatar.  345  | 


Animal 

Bovine  parts  importation  from  Argentina; 

prohibition.  39782 
Hog  cholera;  importation  and  in-transit 

movement  of  fresh  pork  and  pork  ptx>ducts 
from  Mexico  into  U.S..  37268 
Pork  and  pork  products — 
Imporution.  1304 

Imports  from  Sonora  and  Yucatan,  Mexico. 
1529 
Ports  of  entry — 
Dayton,  OH;  port  designated  for  exportation 

of  horses,  8013.  19294 
Honolulu,  HI;  limited  pon  of  entry 

designation;  Hawaii  Animal  Import 
Center  closed.  38177 
Poultry  meats  and  other  poultry  products  from 
Mexico;  relief  of  certain  impon 
restrictions,  15521 
Rinderpest  and  foot-and-mouth  disease;  disease 
status  change — 
Japan,  20712 
Korea,  20713 

South  Africa,  20333.  37270 
Interstate  transportation  of  animals  aitd  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications.  1 2064 
Johne's  disease  in  domestic  animals;  interstate 

movement,  18875 
Land  tortoises,  15216 
Pink  bollworro,  .11203 
Scrapie  control  pilot  projects,  39534 
Tuberculosis  in  cattle  and  bison — 
Sute  and  area  classifications,  5998,  39780 
Livestock  and  poultry  disease  control: 
Pseudorabies  in  swine;  indemnity  payment. 
20706 
Noxious  weeds: 

Weed  and  seed  lists;  update,  33741 
Organization,  functions,  and  authority  delegations: 

Internal  organization.  1298 
Ptant-relaicd  quarantine,  domestic: 
Asian-tonghomcd  beetle.  4865,  31245 
Rre  ant,  imported.  5221,  30337 
Gypsy  moth,  6525 
Melon  fhiit  fly.  8633,  39779       ^ 
Mexican  fruit  fly.  20705.  37005 
Oriental  fniit  fly.  26487 
Pine  shoot  beetle.  37841 
Plum  pox  disease;  intersute  movement  of 
articles  from  Adams  County.  PA, 
restricted.  35261 
Plant-related  quarantine,  foreiga- 
Grapefhjit,  lemons,  and  oranges  from  Argentina; 

canker-free  growing  area.  37608 
Gypsy  moth  host  material  from  Canada,  38171 
Wood  chips  from  Chile,  21 120 
Poultry  improvement 
National  Poultry  Improvement  Plan  and 
auxiliary  provisions — 
Plan  participants  and  participating  flocks;  new 
program  classifications  and  new  or 
modified  sampling  and  testing 
procedures,  8014 
User  fees: 
Veterinary  services — 
Export  certificate  endorsements.  16122 
Pet  food  facility  inspection  and  approval  fees, 
38179 

PROPOSED  RULES 

Animal  welfare: 
Potentially  dangerous  animals;  training  and 
handling;  policy  sutcment,  8318 
Expon^on  and  importation  of  aiumals  and  animal 


Bovine  spongiform  eiKephalopathy;  disease 
status  change — 
Denmark,  31290 
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Animal 

Cinine  and  equine  semen;  importation,  4173 
Horses  from  coni  igious  equine  mentis  (CEM)- 
affected  coutatrie» 
Spain;  Spanish  Pure  Breed  horses,  I74SS 
Livestock  exported  from  U.S.;  origin  tiealth 

certificates;  nspection  requirements,  20384 
Ports  of  entry — 
Honolulu,  HI;  imited  port  of  entry 

designation;  Hawaii  Animal  Import 
Center  cicsed.  12486 
Poultry  products  !rom  Mexico  transiting  U.S., 
6040 
Export  certification: 
Laboratory  seed  I  lealth  testing  and  seed  crop 
field  inspect  on;  accreditation  standards. 
38218 
Interstate  transporta  tion  of  animals  aixi  animal 
products  (quarintine): 
Livestock  identif  cation;  American  Identification 
Number  System  recognition,  1 148S,  24429 
Scrapie  in  sheep  md  goats;  movement 

restrictions  ind  indemnity  program,  1074 
Tuberculosis  in  c  ittle.  bison,  goats,  and  captive 
cervids — 
Sute  and  area  classifications,  1 1912,  IS877, 
25292.  3^98 
Irradiation  phytosar  itary  treatment  of  imported 

fruits  and  vegetables,  341 13 
Noxious  weed  regu  ations: 

Update,  14927.31289 
Plant-related  quarar  tine,  domestic: 

Kamal  bunt,  207  TO 
Plant-related  quarar  tine,  foreign: 
Fuji  variety  appUs  from  Korea,  24423 
Mexican  Hass  av  scados,  30365 
User  fees: 
Veterinary  servic  :s — 
Pet  food  facilii  y  inspection  and  approval  fees, 
391 
Viruses,  serums,  to:  ins,  etc.: 
Autogenous  biol<  gics;  test  summaries,  etc., 

12151 
Veterinary  bioloj  ical  products;  packaging  and 
labeling;  wii  hdrawn.  34599 

NOTICES 

Agency  informatioi  collection  activities: 
Proposed  collect)  an;  comment  request,  81 12, 
15299.  I82T3,  30388.  31874,  38493 
Animal  welfare; 
Farm  animals  us<  d  for  nonagricultural  purposes, 

5301 
Horse  Protection  Act — 
Designated  Qti  alified  Persons;  list  of 

individual  s  trained  to  detect  or  diagnose 
sored  hor«s.  39120 
Committees;  csiabi  shment,  renewal,  termination. 


etc.: 
National  Poultry 
Conference 


Improvement  Plan  General 
!  Committee.  36884 
Environmental  stati  ments;  availability,  etc.: 
Asian  longhome(  I  beetle  control  program,  4594, 

24445 
Genetically  engineered  organisms;  field  test 
permits — 
Kenya;  rinder^t  vaccine,  vaccinia-vectored, 
36661 
Honeybees  and  Honeybee  germ  plasm 
importation  Ifrom  Australia;  pest  risk 
assessment,  125701 
Nonregulated  sta^  determinations — 

genetically  engineered  com. 


Monsanto  Co 
38494 

Monsanto  Co 
potatoes, 


Wasps,  nonindig  mous;  release  into  envirorunent 


to  suppress 


genetically  engineered 
11758.37516 


papaya  mealybugs,  39852 


Environmental  statements;  notice  of  intent 
Unmanufactured  wood  articles  importation  from 

Mexico,  13356 
Meetings: 
Commodity  pest  risk  analysis  process,  20942 
Exhibition  animals;  humane  care  and  treatment, 

5303 
Imported  fire  ant  program;  reduced  fiuKiing, 

11281 
National  Poultry  Improvement  Plan  General 

Conference  Committee,  36885 
National  Wildlife  Services  Advisory  Cotiunittee, 

30389 
PiiK  shoot  beetle  program  administration,  39853 
Plant-derived  biologies  for  human  and 

veterinary  applications,  11975 
Reptile  industry;  symposium,  37958 
Veterinary  biological  products,  1 3357 
Reports  and  guidance  documents;  availability,  etc.: 
Biotechnological/biological  veterinary  medicinal 

products;  stability  testing  guideline,  5305 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 

Alcoa  Inc.  et  al.,  38574  , 

AlliedSignal  Inc.  et  al.,  15013 

Allied  Waste  Industries  et  al.,  36224 

American  Bar  Association,  24226 

AT&T  Corp.  et  al..  38584 

Baroid  Corp.  et  al.,  3977,  21027 

Bell  Atlantic  Corp.  et  al.,  505 

Cargill,  Inc.,  and  Continental  Grain  Co.,  15982 

CBS  Corp.  et  al.,  14616 

Earthgrains  Co.  etal.,  21018     ' 

Fiat  S.p.A.  et  al.,  10109 

Imeulet  al.,  5891 

Miller  Industries,  Inc..  et  al.,  13309 
National  cooperative  research  notifications: 

AAF  Association,  Inc.,  40127 

Advanced  Lead-Acid  Battery  Consortium. 

24981,  39427 

Advanced  Technology  Instimte,  39428,  40693 
Aerospace  Vehicle  Systems  Institute,  15174 
Affymetrix,  Inc.,  et  al.,  24981 
Application  Service  Provider  Industry 

Consortium.  Inc..  15174,  30609,  40127 
ATM  Forum,  8443.  38594,  39428 
Bethlehem  Steel  Corp.  et  al.,  8443 
Cable  Television  Laboratories,  Inc..  17535 
Center  for  Waste  Reduction  Technologies. 

30610,  38595 
CommerceNet  Consortium,  Inc.,  8444,  17535, 

24982,  38595,  39428.  40128 
Consortium  for  Integrated  Intelligent 

Manufacturing,  Planning  and  Execution, 

8444 
Corporation  for  National  Research  Initiatives, 

40129 
Die  Products  Consonium,  39429,  40129 
Digital  Imaging  Group,  Inc.,  6631.  24982, 

40129 
Enterprise  Computer  Telephony  Forum.  15175, 

40130 
Frame  Relay  Forum,  24985 
Gas  Utilization  Research  Forum,  38595 
General  Motors  Corp.,  24982 
Hart  Communication  Foundation,  17535 
lAP  Research.  Inc.,  30610 
InfmiBand  Trade  Association,  38594 
Integrated  Shipbuilding  Environment 

Consortium,  24983 
Inter  Company  Collaboration  for  AIDS  Drug 

Developtnenl.  24983 


Interoperability  Consortium,  Inc.,  38596 
J  Consortium,  Inc.,  15175,  38596 
Management  of  Accelerated  Technology 

Insertion  II,  30610 
MEDAL.  L.P..  15176 
Microelectronics  &  Computer  Technology 

Corp.,  40130 
Multiserv;..e  Switching  Forum.  8445.  3061 1 
National  '^enter  for  Manufacturing  Sciences, 

Inc.,  40130 
Advanced  Embedded  Passives  Technology, 

I5i76 
Rapid  Reliability  Assessment  Program,  8445 
National  Electronics  Manufacturing  Initiative, 

40131 
National  Shipbuilding  Research  Program,  385% 
National  Starch  &  Chemical  Co..  40131 
National  Storage  Industry  Consortium,  39429 
National  Warheads  and  Energetics  Consonium. 

40693 
OBI  Consortium,  Inc..  6631,  24983,  40131 
Ohio  Aerospace  Institute  Federated  Intelligent 

Product  Environment  Consortium,  6631 
Petroleum  Environmental  Research  Forum, 

30611,38597 
Petrotechnical  Open  Software  Corp.,  30612 
Photonic  Batch  Processing  Consortium,  17536 
Portland  Cement  Association,  15176,  24983 
Project  DeepLook,  24984         ' 
Rotorcraft  Technology  Association,  Inc.,  30612 
Salutation  Consortium,  Inc.,  6632,  1 7536, 

24984,40132 
Secure  Digital  Music  Initiative,  30612 
Siemens  Westinghouse,  24984 
Silicon  Integration  Initiative,  Inc.,  17536 
SMC  Research  Consortium,  24984 
Southwest  Research  Institute,  6632,  8445, 

17536,38597,39429,40132 
Standard  MEMS,  15177 
Telemanagement  Forum,  1 5 1 77 
Telematics  Suppliers  Consortium,  Inc.,  6632, 

38597,40132 
Test  &  Diagnostics  Consortium,  Inc..  38597 
United  Defense,  L.P.,  15177 
United  Technologies  Research  Center,  30612 
UOP  LLC  et  al.,  6632 
US  Nanocorp,  Iik.,  8445 
VSI  Alliance,  6633,  38598,  40694 
Water  Heater  Industry  Joint  Research  and 

Development  Consortium,  30613 
Wireless  Application  Protocol  Forum,  Ltd., 

17537,24985,40133 

Architectural  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities;  constriKtion  and 
alterations,  12493 
Architectural  Barriers  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities;  construction  and 
alterations.  12493 
Electronic  and  information  technology  accessibility 

standards,  17346 
Semi-annual  agenda,  23420 

NOTICES 

Meetings: 
Access  Board,  10762 
Passenger  Vessel  Access  Advisory  Committee, 

2112,  17626 
Public  Rights-of-Way  Access  Advisory 

Committee.  2929,  18280 


Army  Department 

See  Engineers  Corps 
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Centers 


RULES 

Aimy  contracting: 
Contractor  manhoiir  reporting  requirement, 
13906 
PCiscMinel: 
Anny  Board  for  Correction  of  Military  Records, 
17440 
Privacy  Act;  implementation.  6894 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13955. 
13956,  15136.  17343.  24942.  34452,  38518 
Committees;  establishment,  renewal,  termination, 
etc.: 
Aimy  Emergency  Relief  Board  of  Advisors  and 

Board  of  Managers,  10478 
Conference  USA  and  Patriot  League  Board  of 
Directors,  10478 
Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Camp  Kilmer,  NJ,  31533 
Fort  Chaffee,  AR,  33300 
National  Park  Seminary  Historic  District,  MD, 

33301 
Schofield  Barracks  Wastewater  Treatment  Plant, 
HI;  effluent  treatment  and  disposal,  31533 
Environmental  sutements;  notice  of  intent 
Assembled  chemical  weapon  destruction 
technologies;  pilot  test  facilities:  design, 
construction,  and  operation,  20139 
Fort  Knox,  KY;  Northern  Training  Complex; 
multi-purpose  digital  training  range  and 
expanded  maneuver  areas,  (frop  zones,  aixl 
loading  zones,  3 1534 
Fort  Meade,  MD;  fiiture  development  and 

operations,  11292 
Fort  Sam  Houston.  TX;  teal  property  master 

plan,  1854 
National  Park  Seminary  Historic  District,  Forest 
Glen  Annex.  Walter  Reed  Army  Medical 
Center.  MD.  2383 
Pueblo  Chemical  Depot.  CO,  chemical  agent 
destruction;  facility  design,  construction, 
and  operation.  20140 
Meetings: 
Armament  Retooling  and  Manufacturing 
Support  Executive  Advisory  Committee. 
1359.  26191 
Armed  Forces  Epidemiological  Board,  3212, 

18315 
Army  Education  Advisory  Committee,  10478, 

20806  ^ 

Science  Board,  8126 
Scientific  Advisory  Board,  15136 
U.S.  Military  Academy.  Board  of  Visitors. 
4231,  16190 
Military  traffic  management 
Freight  traffic  and  guaranteed  traffic  rules; 
computation  of  freight  charges.  17491 
Freight  Traffic  Rules  Publication  No.  lA 
reissued  as  Publication  No.  1 B.  including 
PowerTrack  requirements,  36672 
Patent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 
Automated  decision-aid  system  for  hazardous 

incidents,  24942 
Bulova  Technologies,  L.L.C.,  18316 
Launcher  and  method  for  launching  disk-shaped 
projectile  in  edge-on  and  face-on 
orientations,  etc.,  24942 
Liquid  explosive  composition  of  nitromethane, 

etc.,  18316 
Long-term  stretcher  carry  harness,  silicon 
carbide  chip  bonding  method,  and 
monolitfiic  metal  billets  fabrication 
methods;  technical  arts,  4232 


Multifunction  strain-temperature  gauge  and  a 

quannim  key  distribution  system; 

encryption  and  authentication,  4232 
Novel  HIV  suppressor  factor  derived  ftom  scrub 

typhus,  40083 
Passive  bimetallic  actuator  for  heat  transfer, 

24943 
Prolonged  storage  of  red  blood  cells,  24943 
Psuedo-monolithic  laser  with  intracavity  optical 

parametric  oscillator,  18316 
Purified  Micro  Environments,  3212 
Transporuble  glovebox  and  fiimehood.  etc.. 

3213 
Privacy  Act 
Systems  of  records.  3213,  3215,  3216.  3219, 

6176.  6178,  7365,  16568,  30974.  35054. 

35618 

Arts  and  Humanities,  National 
Foundation 

Set  National  Foundation  on  the  Arts  and^lbe 
Humanities 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Meetings;  Sunshine  Act,  9242 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 
NOTICES 

Electric  power  transmission,  acquisition,  and 
conservation: 
Federal  Columbia  River  Transmissiofl  System — 
2002-2003  transmission  rate  adjustment, 

14102 
Open  access  transmission  tariff,  14098,  14102 
Environmental  statements;  availability,  etc.: 
Columbia  River  Basin;  fish  and  wildlife 
implemenution  plan;  meeting.  10066 
Enviromnental  statements;  notice  of  intent 
Walla  Walla  County,  WA  and  Umatilla  County. 
OR;  Stateline  Wind  Project.  35624 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Coeur  d'Alene  Tribal  Trout  Production  Facility. 

ID;  construction.  35625 
Kangly-Ecbo  Lake  Transmission  Line  Project, 

WA.  16380 
Snoqualmie-Lake  Tradition.  WA;  No.  1  115- 
kV  transmission  line;  Taiuier  Electric 
Cooperative  tap.  9257 
Meetings: 
Columbia  River  Basin;  regional  fish  and 
wildlife  policy;  implementation,  765 
Reports  and  guidaiKe  documents;  availability,  etc.: 
Subscription  power  sales  contracts;  sales  to 
customers  and  customer's  sales  of  firm 
resources.  14259 

Broadcasting  Board  of  Governors 

RULES 

Exchange  Visitor  Program;  CFR  part  removed. 
352 

NOTICES 

Meetings;  Sunshine  Act,  2374.  7348,  1 1978, 


16561,24675,35602 


Census  Bureau 

PROPOSED  RULES 

Decennial 'Itopulation  information: 
State  and  local  tabulations  reports  and  other 
population  information,  38370 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4403, 
4560,  6356,  7487.  7488.  8933,  1 1037. 
1 1978.  20943.  20944.  20945,  24912. 
24913.  24914.  30055.  30056 
Submission  for  OMB  review;  comment  request, 
20946 
Census  2000: 
Accuracy  and  coverage  evaluation;  feasibility  of 

using  sUtisticaJ  methods.  38374 
American  Indian  and  Alaska  Native  areas 

geographic  program;  final  criteria,  39062 
Non-English  speaking  respondents;  evaluation, 
2578 
Census  Infomuuion  Center  Program;  expansion; 

participation  requirements,  25300 
Meetings: 
Professional  Associations  Census  Advisory 
Committee,  13713 
Privacy  Act 

Systems  of  records.  3202 
Surveys,  determinations,  etc.: 
Manufacturers'  shipments,  inventories,  and 
orders;  unfilled  orders  betKhmark  survey, 
7828.  16165 
Pollution  abatement  costs  and  expendihires 

survey.  868 1 
Retail  trade;  annual,  21 12 
Service  industries;  annual,  2113 
Trade;  annual,  2114 

Census  Monitoring  Board 

NOTICES 

Meetings,  37958 

Centers  for  Disease  Control  and 
Prevention 

PROPOSED  RULES 

Clinical  Laboratory  Improvement  Amendments: 
Laboratories  legulauons — 
Cytology  proficiency  testing:  withdrawn, 
14510 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  485.  487. 
2630.  4249.  5352.  6602.  6604.  6605. 
1 1581.  11583.  14284.  14573,  16204, 
16619,  17884.  19772.  21199.  24213. 
25329.  25928.  31327.  36700.  36701.  37790 
Submission  for  OMB  review;  comment  request. 
1638.  1639.  1640,  3452,  3453,  6606.  9270. 
9271.  19773.  24487,  25731,  25732.  25733. 
25734,  26212,  31328,  32100.  34188, 
34189.  34706.  35094.  35095.  35347. 
35348.  36815.  37563.  37564.  37982. 
40097,40098 
Breath  responsive  powered  air-purifying 

respirators;  approval  applications;  evaluation 
criteria  and  standard  test  procedures,  1 8336 
Clinical  Laboratory  Improvement  Amendments: 
Human  genetic  testing,  25928 
Laboratory  test  systems,  assays,  and 
examiiuitions;  categorization  by 
complexity;  specific  list.  257% 
Committees;  establishment,  renewal,  termiiution, 
etc.:  cc 

Advisory  Committee  to  Director,  12010 
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Centers 

Clinical  Laborato  ry  Improvement  Advisory 

Commitlee.  12997 
Energy-Related  Epidemiologic  Research 

Advisory  Ccimmittee.  12997 
mV  and  STD  Pi^vention  Advisory  Committee. 

37393 
Injury  Research  <  irant  Review  Committee, 

13391,  1692 D 
Grant  and  cooperati  ve  agreement  awards; 
Association  of  A  nerican  Medical  Colleges, 

37137 
Association  of  Ei  ivironmenlal  Health  Academic 

Programs,  1 1835 
Association  of  Si  ite  and  Territorial  Directors 

of  Health  Pi  smotion  and  Public  Health 

Education.  ]  7 1 38 
Association  of  Si  ite  and  Territorial  Health 

Officials,  25330 
Edward  E.  Roybi  1  Comprehensive  Health 

Center,  CA.  34473 
Health  Promotioi  and  Disease  Prevention 

Research  C<  nter.  University  of  Kentucky, 

20466 
Healthy  People  2010— 

Hale  Empowei  ment  and  Revitalization 

Organizat  on,  35095 
Tobacco  and  c  lironic  disease  prevention  and 
conODi,  3  5096 
Kenya  Medical  f  esearch  Instinite,  37394 
Marin  County  Hi  alth  and  Human  Services 

Department,  CA,  34474 
Minority  Health  ^ofessions  Foundation.  40099 
Montana  Tech  U  liversity,  3 1 329 
National  Center  i  or  Natural  Products  Research. 

Thad  Cochr  in  Research  Center.  University 

of  Mississip  jA.  37394 
National  Conferc  nee  of  State  Legislatures, 

33327 
National  Tuberci  losis  Controllers  Association, 
.       37395 
Pan  American  H  ralth  Organization;  post 

hurricane  re  ;onstruction  of  public 

healthcare  s  /stem  in  Central  America  and 

Caribbean.  '  1822 
States  Helping  S  ates  Through  the  Association 

of  Food  and  Drug  Officials.  33552 
United  Nations  Children's  Fund;  micronutrient 

malnutritior ;  prevention  arxl  control,  38559 
University  of  Mi  uni;  comprehensive  cancer 

control,  35937 
World  Health  Oi  ganization,  38282 
World  Health  Oi  ganization  for  Hepatitis,  34707 
Grants  and  coopera  tive  agreements;  availability, 
etc.; 
Acquired  immun  r  deficiency  syndrome — 
Rural  Prevent!  on  and  Education  Project. 
38283 
American  Indian  'Alaska  Native  Support  Centers 

for  Tobaccd  Programs,  39410 
Asthma  surveillatice  and  interventions  in 

hospital  emngevcy  departments,  37139 
Autism  spectrun  disorders  and  other 

developmer  lal  disabilities;  population- 
based  surve  llance,  25934 
C.  Everett  Koop  Community  Health  Information 

Center,  nati  snal  model  for  physician-based 

coiTununity  health  information  centers, 

25936 
Cancer  preventicn  and  control  activities,  21443 
Childhood  diabeKs;  uniform  population-based 

approach  to  case  ascertainment,  typology, 

surveillance,  and  research,  37142 
Childhood  lead  |  oisoning  prevention  prognuns, 

6607,8150 
Cooperative  Sch  x)l  Food  Safety  Programs; 

building  scliools'  capacity  to  prevent 

foodbome  i  llness.  3828S 


Core  State  Injury  and  Traumatic  Brain  Injury 

Surveillance  Programs  r>evelopment,  35644 
Early  hearing  detection  and  intervention 
tracking,  research,  and  integration  with 
other  newborn  screening  programs.  26836 
Emerging  infectious  diseases  treatment;  new 
medications;  development  and  testing. 
31330 
Epilepsy  public  awareness  and  pannership. 
education,  and  conununication,  37146 
Genetic  test  data — 
Collection,  analysis,  and  dissemination  model 

system  development,  36446 
Model  system  development  for  collection, 
analysis,  and  dissemination.  37564 
Hemophilia;  joint  complications  prevention; 

patient  follow-up  study,  24961 
Hispanic  and  Native  American  Students;  Public 
Health  Laboratory  Sciences  Training 
Program,  33820 
Human  immunodeficiency  virus  (HIV) — 
Community-based  organizations;  prevention 

projects,  2178 
Community-based  strategies  to  increase  HIV 
testing  of  persons  at  high  risk  in 
conunimities  of  color,  39902 
HIV  infection  and  other  important  health 
problems  prevention  among  youth  and 
coordinated  school  health  programs; 
national  programs,  4610 
Information  Interchange  and  Technical  and 
FinaiKial  Assistance  for  Prevention 
Program.  14979 
National  orgaiiizations  to  enable 

postsecondary  institutions  to  prevent 
HIV  infection  and  other  important  health 
problems  among  youth.  35939 
Racial/ethnic  minority  populations;  capacity- 
building  assistance  to  improve  delivery 
and  effectiveness  of  prevention  services. 
1272 
Rural  Prevention  and  Education  Project, 
38283 
Infectious  Diseases.  Postdoctoral  Fellowship 

Training  Program.  36145.  37149 
Injury  Control  Research  Centers.  37149 
Injury  Control  Training  and  Demonstration 

Center,  8710 
Intimate  partner  violence  and  sexual  violeiKe 
prevention — 
Extramural  injury  research,  7018 
Intimate  Partner  Violence  Surveillance  Program, 

36448 
Landmine  Survivor  Peer  Support  Networks  in 

Five  Mine- Affected  Countries,  37791 
Laws  and  policies;  research  on  impact  on  public 

health,  13391 
Micronutrient  status  assessment  in  humans; 

innovative  technology  development,  26839 
Mind/Body  Research  Program,  31332 
National  Academic  Centers  of  Excellence  on 

Youth  Violence  Prevention.  1 5642 
National  Limb  Loss  Information  Center 

Program.  34476 
National  public  health  information/ 

communication  network;  operation  and 
enhancement.  1 1 59 
National  Trauma  Information  and  Exchange 

Program.  31001 
New  antimalarial  drug  development  and  testing 

program,  25490 
Occupational  safety  and  health — 

Education  programs.  13973 
Optimizing  Strategies  to  Provide  Sexually 
Transmitted  Disease  Partner  Services 
Program.  32101 


Pediatric  and  Pregnancy  Nutrition  Surveillance 

Systems  data  items  enhancement.  33818 
Persons  with  disabilities;  secondary  conditions: 

community  measurements.  20985 
Prevention  Epicenters  Program.  33548 
Project  CHOICES  Efficacy  Study,  32105 
Public  health  law;  collaborating  centers 

development  and  operation,  24%3 
Public  Health  Leadership  Institute,  25332 
Rhode  Island  senior  citizens;  health  promotion 

and  disease  prevention,  31 173 
School-Based  Injury  Prevention  Program,  24698 
Sexually  Transmitted  Diseases/Human 

Immunodeficiency  Vitus  Prevention 

Training  Centers,  1899 
Sexual  violence  and  intimate  partner  violerKe 

among  racial  and  ethnic  minority 

populations;  early  intervention  and 

prevention,  24700 
State-based  birth  defects  surveillaiKe  programs 

development  and  surveillaiKe  data  use  for 

public  health  program,  32107 
State  Cardiovascular  Health  Programs,  34189 
State  unintentional  injury  intervention  programs, 

24965 
Surveillance  for  invasive  fungal  infections  in 

transplant  recipients,  38833 
Tobacco  prevention  and  control;  national 

networks,  35348 
Uncomplicated  malaria;  interdisciplinary 

evaluation  of  combination  therapy,  30123 
Using  private  provider  partnerships  to 

strengthen  immunization  message,  25334, 

36451 
Viral  hepatitis  prevention  and  control, 

educational  materials  and  messages  and 

training  programs,  25486 
Viral  hepatitis  prevention  services;  integration 

into  existing  prevention  programs,  31 175 
West  Nile  Virus  Surveillance  Program,  37982 
Meetings; 
Advisory  Committee  to  Director,  16920 
Aluminum  in  vaccines;  workshop,  14982 
American  Indian/Alaska  Native  governments 

and  organizations  budget  planning  and 

priorities,  13391 
Breast  and  Cervical  Cancer  Early  Detection  and 

Control  Advisory  Committee,  14982 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  7022 
Clinical  Laboratory  Improvement  Advisory 

Committee,  14982 
Diabetes  Prevention  and  Control  Programs 

Translation  Advisory  Committee,  10792 
Disease,  Disability,  and  Injury  Prevention  and 

Control  Special  Emphasis  Panels,  2185, 

7393,  8980,  1 1065,  20824,  35098,  35099, 

35647,  35648,  37395,  3991 1 
Elimination  of  Endemic  Measles  from  United 

Sutes,  9272 
Energy-Related  Epidemiologic  Research 

Advisory  Committee.  4613,  321 10,  37153. 

39413 
Guide  to  Community  Preventive  Services  Task 

Force.  6213.  37565 
Healthcare  Infection  Control  Practices  Advisory 

Committee.  24216 
HIV  and  STD  Prevention  Advisory  Committee. 

488.  7557,  37791 
Human  immunodeficiency  virus  (HIV); 

transmission  through  transplantation  of 

human  tissue  and  organs;  Public  Health 

Service  prevention  guidelines,  30413 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  21770 
Immunization  Measurement  Standards  2(XX) 

National  Scientific  Panel,  16921 
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Immunization  Practices  Advisory  Committee, 

4613.37154 
Injury  Prevention  and  Control  Advisory 

Conunittee,  11065,  1 20 1 1 
Injury  Research  Grant  Review  Committee, 

30125 
Los  Alamos  Historical  Document  Retrieval  and 

Assessment  Project  Study  Team.  9272 
National  Center  for  Environmental  Health — 
Nerve  agents  GA,  GB,  and  VX:  safe  airborne 
exposure  limits:  review  and  evaluation, 
38559 
Vessel  Sanitation  Program;  current  status  and 
experience  with  program  operations, 
8712 
National  Center  for  Infectious  Diseases — 

Scientific  Counselors  Board,  18108,  24968 
National  Institute  for  Occupational  Safety  and 
Health- 
Safety  and  Occupational  Health  Study 

Section,  1906,  34708 
Scientific  Counselors  Board.  8713,  38560 
National  Vaccine  Advisory  Committee,  6374, 

26617 
Nutritional  Factors  and  Prevention  of  Birth 

Defects;  woricshop,  1906 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee,  3241,  12267,  34195 
Stigma;  role  in  communication  with  HIV 
positive  and  negative  persons,  30413 
Tuberculosis  Elimination  Advisory  CourKil, 
4614,  26616 
Organization,  functions,  and  authority  delegations: 
Applied  Research  and  Technology  Division, 

4976 
Health  and  Safety  Office,  Director  Office, 
30125 
Reports  and  guidance  documents;  availability,  etc.: 
Antimicrobial  resistance:  public  health  action 
plan.  38832.  40668 

Chemical  Safety  and  Hazard 
Investigation  Board 

NOTICES 

Meetings;  Sunshine  Act.  4945,  5494,  16873 

Children  and  Families  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 
RULES 

Assets  for  Independence  Demonstration  Program; 
individual  development  accounts  for  low 
income  individuals  and  families,  10027 
Foster  care  maintenance  payments,  adoption 
assistaiKe,  and  child  and  family  services: 
Title  IV-E  foster  care  eligibility  reviews  and 
child  and  family  services  State  plan 
reviews,  4020 
Head  Start  Program: 
Grantees,  administrative  hearings  on  adverse 
actions  against;  timelines  and  appeals 
process,  4763 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Temporary  AssistarKe  for  Needy  Families 
Program — 
State  child  poverty  rate  determination 
methodology,  39234 
Tribal  Temporary  AssistaiKe  for  Needy 

Families  and  Native  Employment  Works 
Programs,  8478 

NOTICES 

Adoption  and  foster  care  analysis  and  reporting 
system;  State  penalty  appeals,  31335 


Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1640. 
3241.  3%3.  6374.  6375.  12997.  17885. 
24216.  25734.  26214.  37984.  37985.  38835 
Submission  for  OMB  review;  comment  request. 
301,  1161,  1906.  1907.2414.6376.  11318. 
11319.  12267.  16395.  18109,  19774, 
25336.  25337.  26215.  31 178.  36702.  38560 
Grant  and  cooperative  agreement  awards: 
American  Public  Human  Services  Association, 

39413 
InterTribal  Bison  Cooperative,  36815 
University  of  Colorado  Health  Sciences  Center. 

-18109 
Welfare  Information  Network.  39414 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adoption  Opportunities  Program  et  al..  19904 

25735.32110 
Child  support  enforcement  demonstration  aixl 

special  projetts,  488 
Developmental  disabilities — 
Projects  of  National  Significance  Program. 
13395.20988 
Early  Head  Start — 
Higher  Education  Faculty  Initiative.  321 1 1 
Nationwide  expansion  competition.  10793. 
18336.24488 
Family  Violence  Prevention  and  Services 
Program — 
Discretionary  funds.  8150 
National  Domestic  Violence  Hotline.  14574 
Field  initiated  child  care  research  projects,  etc., 

44%.  13979 
Head  Stan — 
Federally-recognized  Indian  reservations  and 
Alaska  Native  villages;  eiuollmeni 
expansion.  31557 
.  Higher  Education  Faculty  Initiative.  321 1 1 
Higher  Education  Hispanic  Service 

Partnerships.  31337 
National  Head  Stan  Fellov  s  Program,  15336 
University-Head  Stan  Partnerships  anS 
Graduate  Student  Head  Stan  Research 
Grants,  9273 
Indian  lands;  mitigation  of  environmental 
impacts  due  to  Defense  Department 
activities;  tribal  energy  sales  feasibility, 
1393 
Native  American  language  projects.  5978 
Runaway  and  homeless  youth  programs.  31338 

Republication.  34708 
Stote  Developmental  Disabilities  Councils  and 
Protection  and  Advocacy  Programs; 
Federal  allotments.  15338 
Welfare  reform  outcomes;  policy  research  and 
snidies.  10498 
Meetings: 
Medical  Child  Suppon  Working  Group.  13979. 

32112 
President's  Committee  on  Mental  Retardation. 
7022,26617 
Organization,  functions,  and  authority  delegations: 
Departmental  Appeals  Board  member  appointed 

as  presiding  officer  for  appeal.  1 2998 
Developmental  Disabilities  Administration. 

18337 
Family  Assistance  Office.  8980.  26215 
Legislative  Affairs  and  Budget  Office.  30413 
Midwest  Regional  Hub;  restructuring,  8173 
Privacy  Act: 

Computer  matching  programs.  19381 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
18110 
State  median  iiKome  estimates  for  four-person 

families  (2001  FY).  12555  I 


Coast  Guard 
Civil  Rights  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  23424 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
7825,  7826.  7827 
Meetings;  State  advisory  committees: 

Alabama.  14940 

Arizona.  5494 

Colorado.  16873 

Connecticut.  25703 

District  of  Columbia.  35045 

Florida,  2I7I7 

Hawaii.  12969 

Illinois.  31513 

Indiana.  12969 

Kansas.  14940 

Louisiana.  4800 

Maine.  21717 

Michigan.  1 1 284 

Minnesota.  2043 1 

Missouri.  14940 

Nevada.  10047 

New  Hampshire.  5494 

New  Jersey,  35045,  40608 

New  York,  4800,  35045 

North  Carolina.  3653,  21718 

Ohio,  14940 

Oregon,  1 1978,  17855 

Rhode  Island.  16874.  40078 

South  Carolina,  279 

Utah.  34145 

Vennont.  20134 

Virginia.  17855  , 

Washington.  16874 

West  Virginia.  16874 

Wisconsin.  31513 
Meetings;  Sunshine  Act.  6585,  10048,  I803Z 
25905.  36404 

Coast  Guard 

RULES 

American  Society  for  Testing  and  Materials 

(ASTM);  standards  incorporated  by  reference; 
update;  effective  date.  10943 
Anchorage  regulations: 
California.  10708.  20085 
Rorida,  2876 
New  York,  11892 
OPSAIL  2000/lntemational  Naval  Review  2000. 

New  York  Harbor  el  al..  NY:  regulated 

areas.  33760 
OPSAIL  2000.  Baltimore.  MD:  regulated  areas 

33255 
OPSAIL  2000.  Delaware  River.  PA;  regulated 

areas.  32023 
OPSAIL  2000.  Hampton  Roads.  VA;  regulated 

areas.  31086 
OPSAIL  2000.  New  London.  CT.  37281 
OPSAIL  2000.  San  Juan.  PR;  regulated  areas. 

31083 
OPSAIL  MAINE  2000.  Portland.  ME;  regulated 

areas.  40516 
Sail  Boston  2000.  MA.  37854 
Tall  Ships  Delaware  activities.  Delaware  River. 

DE.  31091 
I>awbridge  operations: 
California.  24873.  35825 
Connecticut.  7436.  17443.  24640 
Florida,  1 1893.  18242.  25646.  31478.  35826. 

37862 
Illinois.  30882 
Louisiana.  5784.  16521.  25446.  29954 
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Coast  Guarc 


Maine  25  645 

Massachusetts,  710.  2541,  6325,  6326,  1T766, 

24638.  2.<640,  25645.  38205 
Michigan.  152(8.  36338 
Mississippi  Ri  er.  lA  and  IL,  2035.  2036,  2038 
New  Jersey.  3: 3.  33449 
New  York,  45  '6.  10713,  20743 
Ofegon,  1543.2539,39105 
Pennsylvania,  12943 
South  Carolim.  19836.  36632 
Wisconsin.  1543 
Outer  Contineniat  Shelf  activities: 

Platforms  in  dulf  of  Mexico;  safety  zone.  16823 
Pollution: 
Marine  tianspc  rution-related  facilities  and  tank 

vessels;  n  isponse  plans;  on-waler  oil 

recovery  ( ;apacity;  cap  increases  review, 

710 
Non-pctroleun  oils,  marine  transportation- 
related  fa:ilitics  handling;  response  plans, 

40820 
Oil  or  hazarda  iis  material  pollution  prevention 

regulatiot  s  for  vessels;  CFR  correction, 

14470 
Single  hull  tar  k  vessels;  phase-out  date 

requirenv  nts;  clarification,  39260 
Ports  and  watery  ays  safety: 
Atlantic  Fleet  iVeapons  Training  Facility, 

Vieques.  'R;  security  zor>e.  26489 
Bailey  Cove.  Wiscasset.  ME;  safety  zone.  33450 
Cape  Elizabetli.  ME;  safety  zone.  21 142 
Chelsea  River  MA;  safety  zone.  30883 
Chesapeake  B  ly.  MD;  safety  zone.  33258 
Chesapeake  B  ly.  VA;  safety  zone.  35838 
Chickahominy  River.  VA.  37044 
Cook  Inlet.  Al  I:  safety  zone.  30885.  31479 

Correction.  56788 
Delaware  Bay  approaches;  trafllc  separation 

scheme.  I  2944 
East  River.  Wirds  Island,  NY,  34971 
First  Coast  Giiard  District  navigable  waters; 

regulated  navigation  area.  35832 
Fort  Lauderdae.  FL;  safety  zone.  16826 
Hill  Bay.  VA;  safety  zone.  38210 
Hudson  River,  NY;  safety  zone.  39299 
Kachemak  Ba  i.  AK;  safety  zone.  24874 

Correction.  26750 
Lake  Erie — 
Huron  Rive  .  OH;  safety  zone.  39545.  39547 
Maumee  Ri  /er.  OH;  satety  zone.  39549 
Otuwa  Rivi  ir.  OH;  safety  zone.  37285 
Pon  Clintoi(.  OH;  safety  zone.  39543 
Monongahela  River.  PA;  regulated  navigation 

area  term  inated,  33449 
Naval  Station  Newport.  RI;  safety  zone,  35279 
New  Haven  h  arbor.  CT;  safety  zone,  39546 
Newport.  RI;  iafety  zone.  35278 
New  York  Harbor.  NY.  et  al.;  safety  zone.  1065 
New  York  Ha  rbor.  NY;  safety  zone.  36338 
OPSAIL  200C  international  Naval  Review  2000; 

New  Yoi  k  Harbor  et  al..  NY;  regulated 

areas.  33  ?60 
OPSAIL  200( .  Baltimore.  MD;  regulated  areas. 

3325S 
OPSAIL  200( .  Delaware  River.  PA;  regulated 

areas.  32)23 
OPSAIL  200( .  Hampton  Roads.  VA;  regulated 

areas.  31  )86 
OPSAIL  200( .  New  London.  CT;  safety  zone. 

37281.4)520 
OPSAIL  200( .  New  York  Harbor.  East  River, 

and  Hud!  on  River,  NY  and  NJ;  safety 

zones.  3!  827 
OPSAIL  MAI  NE  2000.  Portland.  ME;  regulated 

areas.  4CS\6 
OpSail  Miam  2000.  Miami.  FL;  safety  zone. 

33770 


Puget  Sound.  WA;  vessel  traffic  service;  radio 

frequencies;  effective  date.  14863 
Redoubt  Shoal.  Cook  Inlet.  AK;  safety  zone, 

29954 
Safety  zones  and  security  zones,  etc.;  list  of 

temporary  niles,  8049,  36631 
Sail  Boston  2000.  MA.  37854 
Saint  Pete  Beach.  FL;  safety  zone.  16522 
Sandy  Hook  Bay  et  al.,  NY;  safety  zones, 

36340 
Correction,  39107 
San  Juan  Harbor,  PR;  safety  zone.  14864.  24874 
Tall  Ships  Delaware  activities,  Delaware  River, 

DE,  31091 
Tampa  Bay,  FL;  safety  zone,  9220 
Tongass  Narrows  and  Ketchikan  Bay.  AK; 

speed  limit;  safety  zone  redesignated  as 

anchorage  ground,  18242 
Virginia  Beach,  VA;  safety  zone,  31813,  38207 
York  River,  VA;  safety  zone,  38209 
Regattas  and  marine  parades: 

Annual  Suncoast  Kilo  Run,  21647 
Fireworks  display,  Severn  River,  Annapolis, 

MD;  marine  events,  9103 
First  Coast  Guard  District  Fu«works  Displays, 

38204 
Harvard- Yale  Regatta,  21 141 
Maryland  Swim  for  Life,  39104 
Navy  Crew  Rowing  Race,  25446 
OPSAIL  200a'lntemauonal  Naval  Review  2000, 

New  York  Harbor  et  al.,  NY;  regulated 

areas,  33760 
OPSAIL  2000,  Baltimore,  MD;  regulated  areas, 

33255 
OPSAIL  2000.  Hampton  Roads.  VA;  regulated 

areas.  31086 
OPSAIL  2000.  New  London.  CT.  37281 
OPSAIL  2000.  San  Juan.  PR;  regulated  areas, 

31083 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas,  40516 
Safety  at  Sea  Seminar,  15558 
Sail  Boston  2000,  MA,  37854 
South  Carolina  Aquarium  Grand  Opening 

fireworks  display,  25644 
Tank  vessels: 

Tank  barges;  emergeiKy  control  measures, 

31806 
Technical  amendments;  organizational  changes; 
miscellaneous  editorial  changes,  etc.,  40052 
Uninspected  vessels: 

Passenger  vessel  safety.  24878 
Vessel  inspection: 
Frequency,  passenger  vessel  alternate  hull 
f      examination  program,  and  passenger. 

nautical  school,  and  sailing  school  vessel 

underway  surveys.  6494 
Conection.  11904 
Vocational  rehabilitation  and  education: 
Veterans  education — 

Montgomery  GI  Bill-Active  Duty;  eligibility 
criteria,  etc..  5785 

PROPOSED  RULES 

Anchorage  regulations: 
California.  1581 
OPSAIL  2000/Intemational  Naval  Review  2000; 

regulated  areas,  5833 
Correction,  7333 
OPSAIL  2000.  Baltimore.  MD;  regulated  areas. 

16355 
OPSAIL  2000.  Delaware  River.  PA;  regulated 

areas.  16361 
OPSAIL  2000.  Hampton  Roads.  VA;  regulated 

areas.  10731 
OPSAIL  2000.  New  London.  CT;  regulated 

areas.  16358 


OPSAIL  2000.  San  Juan.  PR- 
Exclusion  areas.  2095 
Regulated  areas.  16554 
OPSAIL  MAINE  2000.  Portland,  ME;  regulated 

areas,  14498 
Sail  Boston  2000,  MA,  13926 
Tall  Ships  Delaware  activities.  DE,  18261 
Texas,  38474 
Boating  safety: 
Accidents  involving  recreational  vessels, 

reports;  property  damage  threshold  raised, 
38229 
Blood  alcohol  concentration;  Federal  standard 

for  recreational  vessel  operators,  14223 
Manufacturing  requirements — 
Recreational  boats;  hull  identification 

numbers;  luleroaking  termination,  40069 
Uninspected  passenger  vessels.  1 1410 
Vessel  identification  system — 
State  participation  requirements,  7926 
Drawbridge  operations: 
Arkansas,  18264 
Louisiana,  30043 
Massachusetts,  1077 
New  Yoric,  21683,  24162,  24664 
Virginia,  30938 
Electrical  engineering: 
Marine  shipboard  electrical  cable  standards, 
6111.35600 
Correction.  39334 
Great  Lakes  pilotage  regulations: 

Rates  update.  201 10 
Merchant  marine  officers  and  seamen: 
Manning  r^uirements — 
Federal  pilotage  for  foreign-trade  vessels  in 
Maryland.  6350 
Mariners  serving  on  ships  carrying  more  than 
1 2  passengers  on  international  voyages; 
training  and  certification.  37507 
Outer  Continental  Shelf  activities: 
Regulations  revision.  14426 

Correction.  8671 
Regulations  revisions.  40559 
Pollution: 

Hazardous  substances;  marine  transportation- 
related  facility  response  plans.  17416 
Single  hull  tank  vessels;  phase-out  date 
requirements;  clarification.  28 1 2. 
Ports  and  waterways  safely: 
Atlantic  Ocean.  Virginia  Beach.  VA;  safety 

zone.  34127 
Boston  Harbor,  MA;  regulated  navigation  area, 

25458 
Chesapeake  Bay,  MD;  safety  zone.  24439 
Los  Angeles/Long  Beach.  CA;  approaches;  port 

access  route  study  results.  3 1 856 
Lower  Mississippi  River,  Vessel  Traffic 

Service,  24616 
Monongahela  River,  PA;  regulated  navigation 

area  terminated,  1079 
Naval  Station  Newport.  RI;  safety  zone.  15285 
Newport,  RI;  safety  zone,  15283 
New  York  Harbor,  Western  Long  Island  Sound, 
East  and  Hudson  Rivers,  NY;  safety  zones, 
30376 
OPSAIL  2000antemational  Naval  Review  2000; 
regulated  areas,  5833 
Correction,  7333 
OPSAIL  2000,  Baltimore,  MD;  regulated  areas, 

16355 
OPSAIL  2000,  Delaware  River,  PA;  regulated 

areas,  16361 
OPSAIL  2000,  Hampton  Roads,  VA;  regulated 

areas,  10731 
OPSAIL  2000.  New  London.  CT;  regulated 
areas.  16358 
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OPSAIL  2000,  New  York  Haibor.  NY;  safety 

zones,  31293 
OPSAIL  2000,  San  Juan,  PR;  exclusion  areas, 

2095 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas,  14498 
OPSAIL  Miami  2000,  Miami,  FL;  safety  zone, 

14502 
Sail  Boston  2000,  MA,  13926 
Sandy  Hook  Bay  et  al.,  NY;  safety  zone,  24436 
Skull  Creek,  HUton  Head,  SC;  safety  zone. 

14501 
Staten  Island,  NY;  safety  zone,  21686 

Correction,  25980 
Strait  of  Juan  de  Fuca  and  adjacent  waters,  WA; 

port  access  route  study,  8917 
Tali  Ships  Delaware  activities,  DE,  18261 
United  Nations  Headquarters,  East  River,  NY; 
dignitary  arrival/departure  and  UN 
meetings;  permanent  security  zones,  36393 
Regattas  arxl  marine  parades: 
Eighth  Coast  Guard  District  annual  marine 

events,  24899 
Miami  Super  Boat  Grand  Prix,  1 1274 
OPSAIL  2000/lntemaiional  Naval  Review  2000; 
regulated  areas,  5833 
Correction,  7333 
OPSAIL  2000.  Baltimore.  MD;  regulated  areas. 

16355 
OPSAIL  2000.  Hampton  Roads,  VA;  regulated 

areas.  10731 
OPSAIL  2000.  New  London,  CT;  regulated 

areas.  16358 
OPSAIL  2000.  San  Juan.  PR. 
Exclusion  areas,  2095 
Regulated  areas,  16554 
OPSAIL  MAINE  2000,  Portland,  ME;  regulated 

areas.  14498 
Pon  of  Boston.  MA;  Sail  Boston,  000 
Sail  Boston  2000,  MA.  13926 
Vocational  rehabilitation  and  education: 
-   Veterans  education — 

Educational  assistance  programs;  new  criteria 
for  approving  courses.  4914 
NOTICES 

Agf  !!cy  information  collection  activities: 
Proposed  collection;  comment  request.  6437, 

7094,  10142,  19952,  20508.  30184,  33399 
Submission  for  0MB  review;  comment  request, 

7095.  10143.  25015.  25973.  36502 
Aquatic  Nuisance  Species  Task  Force; 

recommendations: 
Zebra  mussels  and  other  aquatic  nuisance 

species;  recreational  activities  to  control 

spread;  voluntary  guidelines.  19953,  25980 
Committees;  establishment,  renewal,  termination, 
etc.: 
Chemical  Transportation  Advisory  Committee, 

I26I2 
Conmiercial  Fishing  Industry  Vessel  Advisory 

Committee.  19957 
Merchant  Marine  Personnel  Advisory 

Committee.  38314.  39219 
National  Boating  Safety  Advisory  Council, 

35996 
National  Offshore  Safety  Advisory  Committee, 

12612 
Prince  William  Sound  Regional  Citizens' 

Advisory  Council,  800,  25786 
Environmental  statements;  availability,  etc.: 

87-foot  coastal  patrol  boats;  acquisition.  7412 
Environmental  statements;  notice  of  intent 
District  of  Columbia,  Prince  George's  County. 

MD.  and  Alexandria  and  Fairfax  County. 

VA,  5925 
Woodrow  Wilson  Bridge,  Potomac  River, 

District  of  Columbia.  Prince  George's 


County.  MD.  and  Alexandria  and  Fairfax 
County,  VA,  801 
Freedom  of  Information  Act;  implementation: 
Vessel  response  plan  information  release  on 
Internet;  decision,  314 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Recreational  boating  safety  projects,  programs, 
and  activities,  36215 
Meetings: 
Chemical  Transportation  Advisory  Committee 

14640.  36218 
Commercial  fishing  vessel  safety  listening 

sessions,  10144,  14332,  21233 
High-speed  commercial  vessel  traffic 

management,  19806 
Houston/Galveston  Navigation  Safety  Advisory 

Committee,  21800 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee,  17936 
Marine  Transportation  System;  waterways, 
ports,  and  their  intermodal  connections; 
regional  dialog  sessions,  25414 
Merchant  Marine  Persoruiel  Advisory 

Committee,  802 
National  Boating  Safety  Advisory  Council. 

16684 
National  Offshore  Safety  Advisory  Committee 

15680 
National  Preparedness  for  Response  Exercise 

Program;  workshop.  40160 
Navigation  Safety  Advisory  Committee.  10848 
Oil  Spill  Removal  Organization  Classification 

Program;  changes.  17697  • 

Towing  Safety  Advisory  Committee.  501 1 
NatioruU  Preparedness  for  Response  Exercise 
Program: 
Triennial  exercise  schedule  for  2000.  2001.  and 
2002;  comment  request.  12049 
Reports  and  guidance  documents;  availability,  etc.: 
Merchant  mariners'  proficiency  assessment — 
Navigational  watch  rating  skills 

demonstrations;  guidelines,  35414 
Survival-craf^  skills  demonstrations; 
guidelines,  25788 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Sutistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and 

Technology  , 

See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Telecommunications  aixl  Information 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 
RULES 
Shipping  traffic  restrictions: 

North  Korea;  repeal,  38164 
Uniform  administrative  requirements  for  grants 

and  agreements  with  instimtions  of  higher 

education,  hospitals,  and  other  non-profit 

organizations,  14406 

PROPOSED  RULES 

Public  information.  Freedom  of  Information  Act 

implementation,  and  Privacy  Act 

implemenution.  34606 
Semi-annual  agenda.  22584 


CTtA 

NO-nCES 

Agettcy  information  collection  adivities: 
Proposed  collection;  comment  request,  30054. 

30055 
Submission  for  OMB  review;  comment  request, 
2929.  2930.  5854.  6355.  7486.  10762. 
13937.  14241.  14533.  14940,  15613, 
16874,  17255,  19357,  20943,  24912, 
30054,  30563.  30564.  33523.  34145. 
34146.  35602.  36109.  361 10.  39864 
Anticybersquatting  Consumer  Protection  Act; 
abusive  domain  registrations  involving 
personal  names;  dispute  resolution  issues, 
10763,  18032 
Electronic  conmierce;  laws  or  regulations  posing 

barriers,  4801,  5933,  15898 
Nongovenmienta]  organizations;  trade  policy 
advice,  procedures  for  obtaining;  comment 
request,  19423 
Privacy  Act 
Systems  of  records,  19868,  21 168,  24177, 
24178,  37757 
Voting  age  population;  1999  census  count.  12508 

Commission  of  Fine  Arts 

NCnCES 

Meetings.  1 145.  5616.  1 1558,  16896,  31 150, 
36890 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

RULES 

Organization,  functions,  and  authority  delegations: 
Mailing  address  change,  35286 

NCnCES 

Procurement  list;  additions  and  deletions,  1 15, 
116.  1094,  2372,  2374,  3415,  3416,  5492, 
5493,  5494,  6981,  8335,  8336,  10046,  10047. 
11546.  11548.  12968.  14532.  158%.  15897, 
17254,  18280,  18281.  20134.  21395.  21396. 
24911.  26178.  26179,  30562.  30563,  34144, 
35319,  36662.  36663,  37756.  39122.  40607. 
40608 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Conon.  wool,  and  man-made  textiles: 
Bangladesh.  2587,  39878 
Belarus,  1 53 1 5,  19879,  30570 
Cambodia.  17488.  30571 
China.  31885 
Costa  Rica.  2587.  25467 
Dominican  Republic.  15132.  16379,  24457, 

32079 
Fiji.  24458 
Guatemala,  2588 
India.  31886 
Indonesia,  32079,  ^8813 
Korea.  17488 
Macau,  33523 
Macedonia,  2588 
Malaysia.  6175 
Mauritius.  2589.  37525 
Nepal,  19741.  30572 
Oman.  16188 

Pakistan.  4230.  14544.  37962 
Philippines.  10477.  21 170.  38245 
Romania.  30572.  32080.  37525 
Singapore.  25709 
Sri  Lanka.  39134 
Taiwan.  30957 
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CITA 

Thailand.  8343,  1618«.  21171 
Turkey.  26186 
United  Arab  Eiiirates.  30393 
Export  visa  requii  ements;  ceitirication.  wajvers, 
etc.; 
Japan.  1 0054 
Ronuuiia.  6175 
Special  access  an  I  special  regime  programs: 
OshKosh  B'Gofh;  participation  requirements 

violation.    1040 
Quitman  Manufacturing:  participation 
requiremeits  violation,  11040 
Textile  and  apparti  categories: 
Illegal  transshisment;  entry  denial — 
Cotnpanies  ibt  from  which  Customs  shall 
deny  emry  to  textiles  aix)  textile 
product);  removals.  2589 
Mexico  and  Catiada — 
Filament  viscose  rayon  yam.  1 1040,  31886 

Commodity  ( Iredit  Corporation 

RULES 

Agricultural  disaster  and  market  assistance.  36550 
Loan  and  purchase  programs: 

1999  crop  and  market  loss  assistance,  7942 

Correction.  K)933,  13865 
Farm  Storage  Racility  Loan  Program,  30345 
Foreign  markelk  for  agricultural  commodities; 
developmont  programs  (Foreign  Market 
Development  Cooperator  Program),  9995 
Peanuts,  8245 

NOTICES 

Agency  informal 

Proposed  col 

15300.  3( 

Submission  foi 

37517 

Cotton  import  q' 

15889 
Grain  cleaning  e<|uipment;  installation  and 

improvement  hearing,  3408 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Market  Access  Program.  1 1 2 
Upland  cotton  do  nestic  user/exporter  agreement. 
37358 

Commodity  Futures  Trading 
Commission 


collection  activities: 
tion;  comment  request,  3200. 

2.  36885.  38240 
OMB  review;  comment  request. 

^tas,  special;  announcements. 


nge  Act: 
^tures  by  customers,  participants. 
;  of  registrants,  1 2466 
^sion  merchants  and  introdiKing 

nimum  financial  requirements. 


Dvide  advice  by  means  of 
lia;  registration  exemption. 


RULES 

Commodity  Excl 
Electronic  si| 

and  client 
Futures  comml 
brokers; 
21309 
Commodity  pool  {operators  and  commodity  trading 
advisors: 
Advisors  that 
various 
12938 

Commodity  pobi  operator  definition;  exclusion 
of  certain  lOtherwise  regulated  persons, 
24127 
Correction, :  5980 
Reporting  require  ments: 
Large  trader  re  ports;  reporting  levels  changes, 
14452 

PROPOSED  Rl  LES 

Commodity  Excli  ange  Act: 
Bilateral  transi  ctions;  exemption,  39033 
Clearing  organ  izations;  regulatory  framework. 

39027 
Conunodity  interest  transactions;  intermediaries 

regulatory!  framework,  39008 


M 


Contract  market  rule  review  procedures,  3623 
Futures  commission  merchants  and  introducing 
brokers;  minimum  financial  requirements 
Subordination  agreements;  net  capital 
treatment,  35304 
Large  commodity  pool  operators;  public 

reporting  requirements.  20395 
Minimum  finatKial  requirements  for  futures 
commission  merchants  and  introducing 
brokers,  6569 
Multilateral  transaction  execution  facilities, 
market  intermediaries  aixl  clearing 
organizations;  regulatory  framework.  38986 
Meetings,  39039 
Commodity  pool  operators  and  commodity  trading 
advisors: 
Conunodity  pool  operator  defmition;  exclusion 
of  certain  otherwise  regulated  persons. 
10939 
Correction.  12318 
Qualified  eligible  participants  offerings  and 
qualified  eligible  clients  advising; 
exemptions,  11253 
Semi-annual  agenda,  23772 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  4405, 

26815.26816.26817,26818 
Submission  for  OMB  review;  comment  request. 
10772.  10773.  38516,  38517,  38814 
Committees;  establishment,  renewal,  termination, 
etc.: 
Global  Markets  Advisory  Committee,  7363 
Contract  market  proposals: 

BrokerTec  Futures  Exchange,  L.L.C. — 

U.S.  Treasury  notes  and  bonds,  36667 
Cantor  Financial  Futures  Exchiange,  Inc. — 

Five-year  and  ten-year  agency  notes,  8683 
Chicago  Board  of  Trade — 
Com.  oats,  rice,  soybeans,  wheat,  gold,  and 
silver,  contract  terms  and  conditions. 
36416.  40082 
I>3w  jorxs  Composite  Average.  24918 
Chicago  Mercantile  Exchange — 
Block  trading  procedures,  18312 
Five  year  and  ten  year  agency  notes.  6361 
FORTUNE  e-50  Index,  1 1292 
Lean  hogs,  3667 
Live  cattle.  3668 

London  Clearing  House;  cross- margining 
program,  3669 
Coffee.  Sugar  &  Cocoa  Exchange — 
Peruvian  coffee;  discount,  delivery  port,  etc., 
5325 
Merchants'  Exchange  of  St.  Louis.  L.L.C. — 
Illinois  Waterway  and  St  Louis  Harbor  barge 
rates.  4805 
Minneapolis  Grain  Exchange — 

Durum  wheat;  quality  specifications,  6591 
New  York  Cotton  Exchange — 
Cotton  No.  1 ;  stocks  simultaneously  included 
in  both  Exchange<ertified  stocks  and 
Commodity  Credit  Corporation  loan; 
prohibition.  17859 
U.S.  Dollar  Index;  physical  delivery  from 
cash  settlement.  26187 
Meetings: 
Global  Markets  Advisory  Committee,  8683 
Technology  Advisory  Committee,  1 8977 
Meetings;  Sunshine  Act.  4807.  10055.  1 1988. 
15898,  16379,  18977,  24186,  24187.  31150, 
35331 
Privacy  Act: 

Systems  of  records,  33524 
Reports  and  guidance  documents;  availability,  etc.: 
Average  price  calculations  by  futures 
commission  merchants,  4807,  1 1 369 


Community  Development  Financial 
Institutions  Fund 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17550. 
37459 
Grants  aixl  cooperative  agreements;  availability, 
etc.: 
Community  Development  FinaiKial  Institutions 
Program,  342 
Meetings: 
Bank  Enterprise  Award  Program;  regulations 

revision;  regional  meetings,  36121 
Community  Development  Advisory  Board, 
7102,  25790 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Discretionary  programs,  38336 
Training,  Technical  AssistaiKe.  and  Capacity- 
Building  Program.  35353 

Comptroller  of  the  Currency 

RULES 

Consumer  fmaiKial  information;  privacy 

requirements.  35162 
Corporate  activities: 
National  banks;  financial  subsidiaries  and 
operating  subsidiaries.  12905 

PROPOSED  RULES 

Consumer  financial  information;  privacy 

requirements.  8770 
Corporate  activities: 
National  banks;  fiiuuKial  subsidiaries  and 
operating  subsidiaries,  3157 
Debt  cancellation  contracts;  bank  sales,  4176 
Electronic  banking;  facilitation  of  national  banks' 

use  of  new  technologies,  4895 
Federal  Deposit  Insurance  Act 
Customer  information  safeguard  standartls 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission, 
39472 
Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvesunent  Act  (CRA)-related 
agreements;  disclosure  and  reporting, 
31962 
Independent  trust  banks;  assessment  formula, 

ISIII 
Risk-based  capital: 
Recourse  and  direct  credit  substitutes,  12320 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16242, 

18148.  20847,  26658,  34801,  37460 
Submission  for  OMB  review;  comment  request, 
1229.5392.8761,  11633 
National  banks: 
Preemption  applications,  etc. — 
Auctioneers;  application  of  Pennsylvania 

laws.  15037 
West  Virginia  Insurance  Sales  Consumer 
Protection  Act;  preemption 
determination;  comment  request.  35420 
Preemption  opinion  request: 
National  banks  and  certificates  of  deposit; 

auction  format  use  to  market  and  sell  over 
Internet.  2455 
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Customs 


Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffinnation  Act  (Granun-Rudman- 
Hollings): 
Sequestration  preview  report  for  2001  FY; 
transmittal  to  Congress  and  0MB,  5857 

Consumer  Product  Safety 
Commission 

RULES 

Flammable  Fabrics  Act- 
Carpets  and  rugs;  surface  flammability 

staixlaids;  laundering  procedure.  12929 
Children's  sleepwear  (sizes  0-6X  and  7-14); 
flammability  standards;  laundering 
procedure,  12924 
Correction,  19818 
Technical  changes;  correction.  1435 
Mattresses  and  mattress  pads;  flammability 
standards;  laundering  procedure,  1 2935 

PROPOSED  RULES 

Automatic  residential  garage  door  operators;  safety 

standard,  37318 
Poison  prevention  [tackaging: 
Child-resistant  packaging  requirements — 
Household  products  containing  low-viscosity 
hydrocaitxMis,  93 
Semi-annual  agenda,  23780 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  290, 

6361,24187 
Submission  for  OMB  review;  comment  request, 
4231.  5616,  5617,  12973,  24188,  25313, 
25537 
Child-restraint  systems  on  various  children's 

products;  buckle  requirements;  petition,  439 
Federal  Hazardous  Substances  Act 
Candle  wicks  containing  lead  and  candles 
containing  such  wicks;  petition  requesting 
ban.  19742 
Mattresses;  standards,  labeling,  and  identification 

tags;  petitions,  36890 
Meetings: 
Chronic  Hazard  Advisory  Panel;  diisononyl 

phthalate,  24458,  34446 
Commission  agenda  and  priorities/Government 
Performance  and  Results  Act  hearing, 
19742 
Meetings;  Sunshine  Act.  3208,  4946,  6362,  10773, 

18074,  26188,  31303,  35612,  37765.  37963 
Naniral  rubber  latex  (NRL);  request  for  petition 
to  declare  NRL  a  strong  sensitizer,  15133, 
33525 
Non-wood  baseball  bats;  performance 

requirements;  petition,  37525 
Settlement  agreements: 
B&B  Amusements,  tac.,  et  al.,  18977 
Hasbro,  Inc.,  10055 
Lancaster  Colony  Corp..  3670 
Plan  Electric  Supply.  Inc.,  1 22 1 6 
Red  Rock  Trading  Co.,  Inc.,  et  al.,  36670 
Standard  Mattress  Co.,  168% 
Tacoma  Electric  Supply,  toe.,  13949 

Cooperative  State  Research, 

Education,  and  Extension  Service 

RULES 

Grants: 
Agricultural  research,  education,  and  extension 
formula  funds;  stakeholder  input 
requirements  for  recipients,  5993 


Land  grant  institutions  (1890  and  1862); 
agricultural  research  and  extension 
activities;  matching  funds  requirements  for 
formula  funds,  21630 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request  24909, 
31138 
Grants  and  cooperative  agreements;  availability, 
etc.: 
1890  Institution  Teaching  and  Research 
Capacity  Building  Program.  4556 
Biotechnology  Risk  Assessment  Research 

Program.  11706 
Community  Food  Projects  Program.  31374 
Food  and  Agricultural  Sciences  National  Needs 

Graduate  Fellowship  Program.  6132 
toitiative  for  Future  Agriculture  and  Food 

Systems  Program.  11838.  17752 
totegraied  Research,  Education,  and  Extension 
Competitive  Grants  Program — 
National  Food  Safety  Initiative,  18838 
Pest  Management  18822 
Water  Quality,  18852 
Small  Busing  Innovation  Research  Program, 

36268 
Special  Research  Programs — 
Citrus  Tristeza  Research,  1 1720 
Pest  Management  Alternatives  Program;  Food 

Quality  Protection  Act  issues,  1 1712 
Potato  Research,  1 1696 

Copyright  Office,  Library  of  Congress 
RULES 

Copyright  office  atKl  procedures: 
General  copyright  provisions  and  copyright 
claims  registration;  technical  amendments, 
39818 
Freedom  of  Information  and  Privacy  Acts 
implementation  and  copyright  arbitration 
royalty  panels;  policies  and  procedures, 
39819 

PROPOSED  RULES 

Copyright  claims  registration: 

Photographs:  group  registration,  26162 
Copyright  office  and  procedures: 
Cable  compulsory  license;  network  station 

defmition,  6946 
Litigation;  public  information.  3404 
Sound  recordings,  public  performance;  service 
definition.  14227,  17840,  33266 
Digital  Millennium  Copyright  Act 
Circumvention  of  copyright  protection  systems 
for  access  control  technologies;  exemption 
to  prohibition,  6573,  14505,  25894 

NOTICES 

Cable  royalty  funds: 

Cable  statutory  license;  rates  adjustment  10564 
Copyright  Arbitration  Royalty  Panel: 
Digital  performance  right  in  sound  and 

ephemeral  recordings;  voluntary  negotiation 
period  initiation,  2194 
List  of  arbitrators,  2439 
Digital  audio  recording  technology  royalties 
(1995-1998);  distribution,  19025.  37412 
Digital  Millennium  Copyright  Act 
Electronic  commerce  development  report  to 
Congress,  35673 

Corporation  for  National  and 
Community  Service 

PROPOSED  RULES 

Semi-aimual  ageiKla,  23426 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  16189, 

17628,  18314.  26188.  33525,  35906 
Submission  for  OMB  review;  comment  request 
7857.  1 1041.  24918,  24919,  36890,  37362 
Foster  Grandparent  and  Senior  Companion 

Programs;  iiKome  eligibility  levels,  17629 
Grants  and  cooperative  agreements;  availability, 
etc.; 
AmeriCorps*  programs — 
AmeriCotps  State  Competitive  and  National 
programs,  and  Learn  and  Serve  America 
K-12  School-based  programs,  24920, 
26189,  30572 
District  of  Columbia.  8684 
Leam  and  Serve  America  and  AmeriCorps* 

State/National.  7857 
North  Dakota  and  South  Dakota,  17631 
AmeriCorps*  VISTA  programs — 
Indian  Tribal  needs.  15316 
Nationwide  grants.  15133 
National  service  programs;  outreach  to 
individuals  with  disabilities.  10774 
Organizations  that  support  service  days  or 
events  that  include  persons  with 
disabilities.  39370 
Senior  Companion  Projects.  21726 
Meetings;  Sunshine  Act  10057.  36121 

Council  on  Environmental  Quality 

NOTICES 

Trade  agreements;  environmental  review; 
Executive  Order  13141  implementation: 
comment  request  8756 

Crime  and  Security  in  U.S.  Seaports, 
Interagency  Commission 

NOTICES 

Meetings.  1908 

Customs  Service 

RULES 

Air  commerce: 

User  fee  airports;  revised  list  31263 
Commercial  testing  laboratories  accreditation: 

commercial  gaugers  approval,  etc.;  connection. 
10007 
Customs  bonded  warehouses: 

Duty-free  stores;  permissible  locations.  31260 
Customs  brokers: 

Licensing  and  conduct  1 3880 
Customs  forms;  technical  corrections.  16513 
Drawback: 

False  drawback  claims:  penalties.  3803 
Fmancial  and  accounting  procedures: 
Customs  duties,  taxes,  fees,  and  interest 

underpayments  and  overpayments  interest 
31261 
Fines,  penalties,  and  forfeitures: 
Tarrif  Act  section  592  violations;  imposition 
and  mitigation  of  penalties;  guidelines, 
39087 
Inspection,  search,  and  seizure: 
Controlled  substances;  summary  forfeiture, 
33254 
Merchandise,  special  classes: 
Archaeological  and  ethnological  material 
from — 
El  Salvador,  pre-Hispanic  cultures,  12470 
Import  saiKtions — 
Toxic  SubstaiKes  Control  Act  chemicals 
importation;  certifications.  10701 
Softwood  lumber  shipments  from  Canada. 
33251 


FEDERAL  REGISTER  INDEX,  January- June  2000 


II 


Customs 

Organization  and  f  jnctions;  field  organization, 
ports  of  entiy  etc.: 
Gnunercy,  LA;  |  wrt  of  entry  boundary 

description,  2 1 1 38 
Puget  Sound,  W^;  port  liniits  extension,  31262 
Tariff-rate  quotas: 

Sugar-containinj  products:  export  certificates, 
5430 
Vessels  in  foreign 
Boarding  of  ves  els,  etc.,  2868 

PROPOSED  RULES 

Articles  conditionally  free,  subject  to  reduced 
rates,  etc.: 

chandise;  duty-free  entry. 


uid  domestic  trades: 


ig.  4193.  17473 


Civil  aircraft 
40067 
Country  of  origin 
Customs  bonds: 

Articles  subject  b  exclusion  orders  issued  by 
International  Trade  Commission;  bond 
procedures.  6062 
Educational  and  scientific  institutions;  instruments 
and  apparatu4 
Florence  Agrecilicnt  Program;  procedures 
changes,  K555 
Organization  and  I  iinctions;  field  organizations, 
poru  of  entry  etc.: 
Milwaukee  aixl  Racine,  wl;  ports  consolidation, 
16354 
Vessels  in  foreign  ^nd  domestic  trades: 
Large  yachts  intMited  for  sale;  duty  deferral. 
37501 

NOTICES 

Agency  informatic^ 
Proposed  collection; 
322.  8473, 
14340.  1 
Automation 
Electronic  filing 

implemenu  ti 
Electronic 

nterchandi^ 
Prototype — 
CoiKlusion. 
Funding 
Reconciliatiai 
Committees; 


143* 


prognm 


etc.: 
COBRA  Fees  Ma 
Customs  COBRJA 
38884 
Country  of  origin 
Producers'  goods 
distinction, 
Customhouse  brok  er 


collection  activities: 

comment  request.  320,  321. 
18475.  14337.  14338,  14339, 
1.  25790,  25791,  25792.  25793 

test: 
and  status  of  protests: 
ion,  39224 
piticqssing  of  quota-class  apparel 
806 

d688 
continuation,  17002 

.  36505 
establishment,  renewal,  termination. 


visory  Committee.  6254 
Fees  Advisory  Committee, 

marking: 
and  consumers'  goods; 
13827.  36505 
license  cancellation. 


suspension,  ec: 
A&A  Customs  brokerage  Services,  Inc.,  et  al., 
10152.  11367 
.    Airgo  Freight  Ii  ic.  et  al.,  17003 

Charlton,  Josep  i;  retraction,  15685 
Customs  bonds: 
Authorized  fac^mile  signanires  and  seals; 
approval  t<  use.  4016 
Customs  brokeragr.  cartage,  and  lighterage 
districts;  geographic  boundaries.  14011, 
15686.  18151 
Generalized  Syste  n  of  Preferences: 
Duty-free  claim  s.  etc.;  preferential  trade 
program  r«  newal.  1 1 367 
General  program  i  est: 
Accompanied  (jntemational)  in-transit  baggage: 
transfer  prtcedures.  9054.  17550 
Test  nx)diric«tion.  37828 
International  trade  prototype;  general  test 
operations  ai  d  development  suspended. 


13415 
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IRS  interest  rates  used  in  calculating  interest  on 
overdue  accounts  and  refunds,  1 227,  20265 
Privacy  Act 

Systems  of  records.  40727 
Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment 
aixl  country  of  origin  rules;  list.  17003 
Y2K  failures;  agency  point  of  contact.  20266 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Defense  Information  Systems  Agency 
See  Defense  Logistics  Agency 
See  Engineers  Corps 
See  Navy  Department 

See  Uniformed  Services  University  of  the  Health 
Sciences 

RULES 

.Acquisition  regulations: 
Activity  names  and  addresses  update.  14380 
Audit  of  Federal  operations  and  programs 

(0MB  Circular  A-73).  32041 
Cargo  preference-subcontracts  for  commercial 

items.  14400 
Caribbean  Basin  countries.  19859 
Class  deviation  authority  delegation,  6551 
Construction  and  service  contracts  in 

noncontiguous  States,  14402 
Contract  action  repotting  lequirements  update, 

39707 
Cost  accounting  standards:  waiver,  36034 
Debarment  investigation  aixl  reports;  correction, 

4864 
Federal  Prison  Industries  waiver  threshold. 

14400 
Foreign  acquisition,  19849 
Government-unique  specifications  and 

standards;  offeror  alternatives  (OMB 

Circular  A- II 9),  6553 
Indian  organizations  and  Indian-owned 

economic  enterprises;  utilization,  19858 
Institutions  of  higher  education;  Federal 

contracts  and  grants.  2056 
Manufacturing  Technology  Program.  2057. 

19859 
Mentor-protege  program  improvements.  6554 

Correction.  30191 
NAFTA  procurement  threshold.  36034 
Paid  advertisentents.  2055 
People's  Republic  of  China.  6553 
Production  surveillance  and  reporting.  39722 
Progress  payments  for  foreign  military  sales 

contracts.  39722 
Research,  development,  test,  and  evaluation 

budget  category;  defmitions.  32040 
Technical  amendments.  1 4397.  39704 
Uncompensated  overtime  source  selection 

factor,  39721 
Utility  privatization,  2058.  32040 
Correction.  19818 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Automatic  enrollment  of  families  of  E-4  and 
below  in  TRICARE  Prime,  39804 
Collection  from  third  party  payers  of  reasonable 

costs  of  healthcare  services.  7724 
Federal  Acquisition  Regulation  (FAR): 
Caribbean  Basin  Trade  Initiative.  24321 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  CouikiI 

issuances;  introduction;  correction.  4633 
Competition  uixler  multiple  award  contracts. 

24317 


Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  36028 
FAR  drafting  principles,  36015 
Federal  Procurement  Office  policy  letters; 

rescission,  36014 
Foreign  acquisition;  policies  and  procedures; 

correction.  4633 
General  records  schedules,  36021 
Iixlian  organizations  and  Indian-owned 

economic  enterprises  utilization,  24322 
Intrtxhiction,  16274,  24316,  36012 
Ocean  transportation  by  U.S.-flag  vessels, 

24324 
Price  reasonableness  and  commercial  ity 

determination.  24320 
Progress  payments  and  related  financing 

policies.  16276 
Recycled  products  and  environmentally 

preferable  services;  supporting  procurement 
requirements.  36016 
SBA's  8(a)  Business  Development  Program; 

correction,  4633 
Small  Business  Competitiveness  Denwnstration 

Program,  16275 
Small  business  opportunities;  Federal  supply 

schedules,  36023 
Small  entity  compliance  guide,  16286,  24325, 

36031 
Technical  amendments,  16285,  24325,  36030 
Trade  agreements  thresholds,  3602 
Yugoslavia  and  Afghanistan  acquisitions; 
restrictions,  36027 
Freedom  of  Information  Act;  implementation: 

National  Imagery  aitd  Mapping  Agency,  38201 
Grant  and  agreement  regulations: 

Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 
Personnel: 

Former  operatives  incarcerated  by  Democratic 
Republic  of  Vietnam;  compensation,  34588 
Privacy  Act;  implementation:,  7732 
Defense  Commissary  Agency,  39806 
Defense  Threat  Reduction  Agency,  18894 
National  Reconnaissance  Office,  20372 
Transactions  other  than  contracts,  grants,  or 

cooperative  agreements  for  prototype  projects, 
35576 
Vocational  rehabilitation  and  edtKation: 
Veterans  education — 
Educational  Assistance  Test  Program; 

increased  allowances,  13693,  18151 
Montgomery  GI  Bill-Active  Duty;  eligibility 
criteria,  etc.,  5785 

PROPOSED  RULES 

Acquisition  regulations: 
Contract  drawings,  maps,  and  specifications, 

6574 
Cost  accounting  practices;  changes;  meeting, 

4940 
Foreign  military  sales  contract  line  items; 

closeout,  19865 
Information  disclosure;  withdrawn,  19866 
Pollution  control  and  clean  air  aiKl  water,  32065 
Production  surveillance  and  reporting,  2109 
Profit  incentives  to  produce  innovative  new 

technologies,  32066 
Profit  policy.  6574 

Transportation  acquisition  policy.  2104 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
National  Institutes  of  Health-sponsored  clinical 

trials;  coverage  methodology.  34627 
TRICARE  program— 

Claimcheck  denials;  appeals  process 

esublishment.  2085 
Professional  services  in  low-access  locations: 
payments,  34423 
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Federal  Acquisition  Regulation  (FAR): 
Advance  payments  for  non-commercial  items. 

25614 
Competitive  negotiated  acquisitions;  discussion 

requirements,  17582 
Contract  action  and  contracting  action 

definitions,  34894 
Contractor  responsibility,  labor  relations  costs, 

and  costs  relating  to  legal  and  other 

proceedings,  40830 
Cost  accounting  standards  administration,  20854 
I>fened  research  and  development  costs,  4328 
Drafting  principles,  4346 
Energy  efficiency  of  supplies  and  services, 

30310 
Government  property,  1 438 
Information  technology:  interagency  acquisition 

by  executive  agent;  withdrawn,  33428 
Liquidated  damages,  2272 
Procurement  integrity  rewrite,  16758 
Semi-aiuiual  agenda,  23756 
Time-and-materials  or  labor-hours.  3762 
Privacy  Act;  implementation 
Defense  Commissary  Agency,  18938 
National  Reconnaissance  Office,  2912 
Semi-annual  agenda.  22676 
Vocational  rehabilitation  and  education: 
Veterans  education — 

Educational  assistance  programs;  new  criteria 
for  approving  courses,  4914 

NOTICES 

Acquisition  regulations: 
Comprehensive  small  business  subcontracting 
plans  negotiation;  test  program,  7509 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  120, 
7512,7513.8125,  10775,  11558,  11559, 
13724,  15319,  16566,  17631,  19743, 
20805,26189,31150,39602 
Submission  for  0MB  review;  comment  request, 
3208.  3209,  5617,  7513,  8684,  1 1560, 
14245,  14246,  16566,  21729,  26586, 
26587.  31151,  34152.  34153.  36417. 
37765.  37766.  39372.  39373 
Arms  sales  notification;  transmittal  letter,  etc., 
5618.  7513.  7518.  7521,  7527,  13724,  13729, 
14246,  14250,  16566,  24922,  24926,  24930, 
30958,  34664,  34669,  35613,  36418,  37526, 
38246.  38251,  38255.  38259.  39879 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Cancer  Treatment  Qinical  Trials  Demonstration 

Project;  extension.  439 
TRICARE  program — 
Designated  Provider  Program;  continuous 
open  enrollment  demonstration  project; 
military  retirees  and  family  members. 
17632 
Pharmacy  Redesign  Pilot  Program,  18979 
Committees;  establishment,  renewal,  termination, 
etc.: 
Historical  Advisory  Committee,  8126 
National  Defense  University  Board  of  Visitors 

etal.,  13953,  30962 
Regional  Security  Centers  Board  of  Visitors. 
34446 
Comprehensive  small  business  subcontracting 

plans  negotiation;  test  program,  3942 
Courts-Martial  Manual;  amendments,  17633. 

30963.  30964.  39883 
Defense  Production  Act- 
Defense  trade  offsets;  reducing  or  eliminating 
adverse  effects;  information  request,  15318 
Enviroimiental  statements;  availability,  etc.: 
National  Missile  Defense  System;  deployment, 
11560  ; 


Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219 
13953.  14950,  14951,  17489,  17490, 
25315,  25316,  26818,  35617 
Submission  for  0MB  review;  comment 
request,  1 145,  6998,  6999,  30%5, 
31887,  33810,  36422,  37122 
Freedom  of  Information  Act;  implementation: 
Discharge  review  boards  and  correction  boards 
decisional  documents;  on-line  database 
accessibility,  440        <  r 

Grants  and  cooperative  agreements;  availabiUty, 
etc.: 
National  Security  Education  Program; 

institutional  grants,  5622 
New  Challenge  Program.  19744 
Meetings: 
BalUstic  Missile  Defense  Advisory  Committee. 

9253 
Capabilities  for  Domestic  Response  to  Terrorist 
Attacks  Involving  Weapons  of  Mass 
Destruction  Advisory  Panel,  7531.  39887 
Defense  Acquisition  University  Board  of 

Visitors.  7364,  30092 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
30966 
Defense  Intelligence  Agency  Science  and 

Technology  Advisory  Board.  2590,  1 1561, 
M         16567,20806,35331.35332.37530 
'  Defense  Partnership  Council,  1853,  9254, 
26190,31151,38518 
Defense  Policy  Board  Advisory  Committee, 

36423 
Defense  Science  Board,  1 3954 
Dependents'  Education  Advisory  CouikU, 

17636 
Early  Intervention  and  Education  for  Infants. 
Toddlers,  Preschool  Children,  and  Children 
with  Disabilities  Domestic  Advisory  Panel. 
20435 
Education  Benefits  Board  of  Actuaries,  26190 
Electron  Devices  Advisory  Group.  9254,  9255, 

20435,  20436,  35332 
Gulf  War  chemical  and  biological  incidents 
investigations;  special  oversight  board. 
12973,  30966 
Healthcare  Quality  Initiatives  Review  Pane!. 

13954,  18980.  40615 
Historical  Records  Declassification  Advisory 

Panel.  12974 
Military  Justice  Joint  Service  Committee; 
Courts-Martial  Manual  annual  review. 
37530 
Military  Personnel  Testing  Advisory  Committee. 

9255 
National  Defense  University  Board  of  Visitors. 

3210.30093.31152 
National  Security/2 1st  Century.  U.S. 

Commission.  121.  38518 
National  Security  Education  Board,  31533 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  291,  16567 
Overseas  Dependents'  Schools  National 

Advisory  Panel.  4946 
President's  Information  Technology  Advisory 

Conunittee.  5326.  26190 
President's  Security  Policy  Advisory  Board. 

17636. 
Regional  Security  Shjdies  Centers  Board  of 

Visitors.  24936,  25315 
Retirement  Board  of  Acmaries,  26190 
Science  Board,  6176,  7364,  18980 
Science  Board  task  forces,  121,  1853,  3210, 
3672,  4406,  6592,  37531,  37766,  3^563, 
39887,  40615 
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Delaware 

Scientific  Advisory  Board.  6176 

Threat  Reduction  Advisory  Committee,  26191 

U.S.  Strategic  Command  Strategic  Advisory 

Group,  5327 
United  States  Commission  oo  National  Security/ 

2 1  St  Cennny,  10775,  24935 
Wage  Committee.  7365.  26191.  30966,  37531 
Women  in  Services  Advisory  Committee.  3210, 
13954 
Privacy  Act: 
Systems  of  records.  291 ,  3210.  4947.  9255, 
17636.  24935.  30966,  31888 
Reciprocal  procurement  memoranda  of 

understanding;  implementation  reviews. 
30573 
Reports  and  guidance  documents;  availability,  etc.: 
Interim  Range  Rule  Risk  Methodology  (IR3M), 
36423 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  38263 
Small  disadvantaged  businesses;  price  evaluation 

adjustment;  one-year  suspension.  4948 
Travel  per  diem  rates,  civilian  personnel;  changes. 
122.  2590.  4949.  10776.  17638.  24937,  34447 

Defense  Information  Systems  Agency 

NCnCES 

Privacy  Act 

Systems  of  records,  21729 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  1 25 1 8 

Defense  Logistics  Agency 

RULES 

Privacy  Act 
Systems  of  records,  18900 

PROPOSED  RULES 

Acquisition  regulations: 

Altetrutive  dispute  resolution,  31131 
Privacy  Act;  implementation,  3167 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  9256 
Grants  and  co<4ierative  agreements;  availability, 
etc.: 
Procurement  technical  assistance  centers,  15137 
Privacy  Act: 
Computer  matching  programs.  6179.  13733, 

35619 
Systems  of  records.  3220.  3222.  3223.  481 1, 
16571.30975 
Senior  Executive  Service:  — 

Performance  Review  Board;  membership,  30975 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  35810 

NO-nCES 

Meetings;  Sunshine  Act.  4236.  12533.  31 152 
Recommendations: 
Configuration  management,  vital  safety  systems. 

14255 
Fissionable  and  other  nuclear  material  that  for 
safety  reasons  should  not  be  permitted  to 
remain  unremediated;  stabilization  and  safe 
storage.  4237 

Delaware  River  Basin  Commission 
NO-ncES 

Meetings  and  hearings.  367Z  10058,  24684. 
36123 
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Drug 

Drug  Enforcei  nent  Administration 

RULES 

Schedules  of  conbilled  i 
Exempt  anabolic  : 

Correction,  5< 
Gamma-butyrola^tone:  placement  into  List  I, 

21645 
Gamma-hydroxy 
Schedule  I. 
Correction,  IT 


5C24 


yjbutyric  acid;  placement  into 

13235.  30541 
1440,  17552 


quotas: 
Schedules  I  and 
2000  aggregate 


substances: 
steroid  products,  3124 


PROPOSED  RULES 

Records,  reports,  a  id  exports  of  listed  chemicals: 
Red  phosphorus,  4913 

NOTICES 

Agency  informatioii  collection  activities: 
Proposed  collect  on;  comment  request.  31 192, 

31193 
Submission  for  CMB  review;  comment  request, 
2986.  1641  1 
Privacy  Act 

Systems  of  records,  24986 
Schedules  of  contr  >lled  substances:  production 


II- 


6635 


Applications,  heart  ngs.  delerminations.  etc.: 
Abud-Sanchez,  Danilo,  M.D.,  30613 
American  Radiolabeled  Chemical,  Inc.,  34498 
Ansys  Diagnosti  cs.  Inc..  8206,  34498 
B.I.  Chemicals,  Inc.,  6395.  8737,  1 1801.  38859 
Cambridge  Isotc  pe  Lab.  8206 
Cavanagh,  Jamei  Garvey.  M.D..  5661 
Cedaiburg  Labo  'atories.  Inc..  6633 
Celgene  Corp..    6962,  39430 
Chaitem  Chemicals,  Inc..  6633.  1 1801.  353% 
Chemic  Laborat  )ries.  Inc..  34498 
Chirex  Cauldron.  16963 
Chirex  Technology  Center.  Inc..  6634,  38859    . 
Dolin,  Michael  t.  M.D.,  5661 
Doughion.  Robot  P..  M.D.,  30614 
Dupont  Pharma<euticals,  30614 
Eli-Elsohly  Laboratories,  Inc.,  24985 
Ganes  Chemical  s  Inc.,  6634,  36466 
Glaxo  Wellcomi ,  Inc..  6395 
Golden.  Robert  ^..  M.D..  5663 
Marline.  Wesley  G..  M.D.,  5665 
Henderson.  Judj  L..  D.V.M..  5672 
High  Standard  Products.  6634 
Hutchinson.  Ardiibald  W..  M.D..  5675 
Irix  Phannaceut  cals.  1ik..  6634 
Isotec  Inc..  8731  .  33353 
ISP  Freetown  F  ne  Chemicals.  Inc..  4998 
Johnson  Matthe  i.  Inc..  30614 
Jones.  Kennetli  Leroy.  M.D..  5676 
Knoll  Pharmaceuticals.  16963 
Leach.  Richard  Eaton.  M.D..  5677 
Lifepoint,  Inc..  i)635.  30615 
Lilly  Del  Caribi .  Inc..  I6%3 
Lipomed,  Inc..  !  0615 
Lonza  Riversid< .  24986.  35397 
Lusskin.  Brett  I ..  M.D..  5678 
Mallinckrodt,  Inc..  63%,  24226,  26635,  30616 
Marshall.  Charii  s  W..  D.P.M..  5678 
Medeva  Phamu  ceuticals  CA.  Inc..  16964 
Miller.  Melvin  ,  ohn.  M.D..  5679 
Neujahr.  Theod  )re  A..  D.V.M..  5680 
Norac  Co..  Inc.,  4999 
Noramco.  Inc.,  $6466 
Noramco  of  De  aware.  Inc.,  8207,  34498 
Novartis  Pharm  iceutical  Corp..  8207.  33354 
Nycomed,  Inc..  1 1801 
Organichem  Cop..  15178.  36467.  39430 
Orphann.  Inc..  1 1207.  34499 
Patterson.  Mich  tel  Alan.  M.D..  5682 
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Penick  Corp..  39430 

Pharmacia  &  Upjohn  Co..  16964 

Polaroid  Corp..  24227 

Pressure  Chemical  Co..  17675 

Radian  Intemauonal  LLC.  33354.  38860 

Redard.  Edson  W..  M.D..  30616 

Roche  Diagnostics  Corp..  24227 

Salsbury  Chemicals.  Inc..  38860 

Saxton.  Paul  W..  DC.  5686 

Sigma  Akirich  Research  Biochemicals.  Inc.. 

35397 
Sigma  Chemical  Co..  33355 
Stepan  Co.  Natural  Products  Department.  24228 
Van  Nostrand-Perkins.  C.  M.D..  5689 
Wildlife  Uboratories.  Inc..  38861 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6357. 
38808.  39864 

Economic  Development 
Administration 

RULES 

Economic  adjustment  grant  requirements; 

revolving  loan  fund  projects  and  property. 

2530 
Ecotiomic  Development  Administration  Reform 

Act  of  1998;  implementation;  correction. 

2017 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Economic  development  assistance  programs; 
unemployment  and  underemployment  in 
economically  depressed  areas,  etc..  3764 
National  technical  assistance,  training,  research, 
and  evaluation  projects.  3772,  14182. 
35804 
Trade  adjustntent  assistance  eligibility 
determination  petitions: 
Bulk-Tainers  Corp.  et  al..  34437 
Hampton  Research  &  Engineering,  Inc.,  et  al.. 

10765 
Mearthan.  Inc..  et  al..  39597 
Southern  Glove  Mfg.  Co..  Inc..  et  al..  24179 
Sunshine  Cap  Co.  el  al..  5494 
Yates  Foil  USA.  Inc..  et  al..  16561 

Economic  Research  Service 

NOTICES 

Ageixry  information  collection  activities: 
Proposed  collection;  comment  request.  26177. 
39854 

Economics  and  Statistics 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7489 

Meetings: 
2000  Census  Advisory  Committee  et  al..  14242 
Economic  Analysis  Bureau  Advisory 
Committee.  18033 

Education  Department 

RULES 

Elementary  and  secondary  ediKation: 
Safe  and  Drug-Free  Schools  and  Communities 
Act  Native  Hawaiian  Program,  8850 
Postsecondary  education: 
Federal  Perkins  Loan  Program,  18001 
Effective  date  correction.  26136 


Federal  Supplemental  Educational  Opportunity 
Grant  Program;  relief  from  specific 
stamtory  and  regulatory  provisions.  4886 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) 
Program.  24756.  39814 
Minority  Science  and  Engineering  Improvement 

Program,  7674 
Student  assistance  general  provisions,  etc. — 

Technical  amendments.  38728 
Teacher  Quality  Enhancement  Program.  1 780, 

19606 
William  D.  Ford  Federal  Direct  Loan  Program; 
correction.  37045 
Special  education  and  rehabilitative  services: 
Projects  with  Industry  Program.  18214 

Correction.  36632 
State  Vocational  Rehabilitation  Services 
Program,  35792 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations.  14406 

PROPOSED  RULES 

Civil  Rights  Restoration  Act;  implementation: 
Nondiscrimination  on  basis  of  race,  color, 
national  origin,  sex.  disability,  and  age; 
conforming  amendments  to  regulations. 
26464 
Freedom  of  Information  Act;  implementation. 

36760 
Grants:  "■ 

Direct  grant  programs;  discretionary  grants; 
application  review  process.  20698.  37090 
Postsecondary  education: 
Developing  Hispanic-Serving  Institutions 

Program.  151 15 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) 
Program,  5844 
Higher  EdiKation  Act — 
Negotiated  rulemaking  committees  on  issues 
under  Title  IV;  intent  to  establish; 
correction.  1582 
Strengthening  Historically  Black  Colleges  and 

Universities  Program.  15115 
Strengtheiting  Institutions  Program.  15115 
Teacher  Quality  EnhancemeM  Grants  Program, 
6936 
Semi-annual  agenda,  22708 
Special  education  and  rehabilitative  services: 
Assistance  to  States  for  education  of  children 

tvith  disabilities,  30314 
Special  Demonstration  Programs,  39252 
State  Vocational  Rehabilitation  Services 
Program.  10620,  39492 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  1 27,  440, 

441,  25%,  2932,  3944,  4240,  5327,  6593, 

7001,  7368,  7532.  8348.  10059.  10479, 

11042.  11293,  11563,  11988.  12220. 

12221.  13734,  14951.  15138.  15319. 

16192.  16576.  16577.  16578.  17647. 

17648.  18075.  18980.  18981.20807. 

25710,  26588,  26820,  30394,  31534, 

34678,  35907.  35908.  36123.  36124. 

36675.  36891.  37122.  37123.  37%3. 

38264.  39374.  39603.  40084 
Submission  for  OMB  review;  comment  request, 

1360.  3426.  3945.  3946,  4241,  4242.  4407. 

5328.  7002.  7003.  7368.  7369.  7532,  7858, 

8685,  8950,  10060,  10479.  11043.  11563. 

12221.  12222.  12976.  12977.  13957. 

15138.  15320.  15619.  16193,  16901, 
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16902,  16903,  17647,  17860.  19880. 
20808,  24459.  25317.  25468,  25913, 
26278.  31535.  31890.  33308,  34679. 
35056.  35332.  35333.  35334.  35908. 
35909.  36676.  37767.  37768,  37964. 
38264.  38520.  39604 
Committees;  establishment,  renewal,  termination, 
etc.: 
Institutional  Quality  and  Integrity  National 
Advisory  Committee.  7370 
Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act — 
Waivers.  25468 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bilinguareducation  and  minority  languages 
affairs — 
Field-Initiated  Research  Program,  14730. 

18317 
Foreign  language  assistance  program;  local 

educational  agencies.  5170 
Foreign  language  assistaiKe  program;  State 

Mlucational  agencies,  5146 

Systemwide  improvement  program,  6272 

Training  for  All  Teachers  Program,  2788 

Career  Resource  Network  State  Grants,  30798 

Centers  for  Independent  Living  Program,  5857, 

37532 
Developing  Hispanic-Serving  Institutions 

Program,  3946 
Educational  research  and  improvement — 
Comprehensive  school  reform  research, 
21284 
.    Education  Improvement  Fund;  comprehensive 
school  reform  capacity  building  grants, 
20316 
Field-Initiated  Studies  Education  Research 

Program,  10926 
Jacob  K.  Javits  Gifted  and  Talented 

Education  Program.  37230 
Ready-To-Leam  Television  Program.  25816, 

34154 
Regional  Technology  in  Education  Consortia 

Program.  10922 
Telecommunications  Demonstration  Project 
for  Mathematics,  3548 
Effective  Teacher  Preparation  National  Awards 

Program.  3427.  19572 
Eisenhower  Regional  Mathematics  and  Science 

Education  Consortia  Program,  1 1728 
Elementary  and  secondary  education^ 
Advanced  Placement  Incentive  Program,  6872 
Alaska  Native  Education  Program.  2933 
Arts  in  Education  Competitive  Program, 

32080 
Elementary  School  Counseling  Demonstration 

Program.  20888.  20890 
Migrant  Education  Even  Start  Program. 

34566 
Montana  and  Oklahoma;  local  ediKational 
ageiKies;  comprehensive  local  reform 
assistance.  7682 
Native  Hawaiian  Curriculum  Development. 
Teacher  Training  and  Recruitment 
Program.  15139,37682 
Native  Hawaiian  Family-Based  Education 

Centers  Program  et  al..  37684 
Public  Charter  Schools  Program,  6302 
Reading  Excellence  Program,  8685,  20882, 

20884 
Safe  and  Drug-Free  Schools  and 

Communities  National  Programs,  3948, 
7370.  7372.  7420.  7424.  16088.  18188. 
18192.  18196.  18200,  18204,  36124 
Smaller  Learning  Conununities  Program. 
31386.  34680 


Emergency  Immigrant  Education  Program,  3225 
Even  Start  Statewide  Family  Literacy  Initiative. 

4342 
High  School  Equivalency  Program  and  College 

Assistance  Migrant  Program.  2934 
Impact  Aid  Program,  10480 
Indian  education  programs — 
Discretionary  professional  development 

programs.  25152 
Elementary  and  secondary  school  reform 

programs.  2 1 73 1 
Even  Stan  Family  Literacy  Program.  30574 
Professional  Development  Program,  12058. 

25148 
Strengthening  Institutions  Program  et  al.. 
5328 
Individuals  with  disabilities — 

Various  special  education  programs.  2682 1 
Jacob  K.  Javits  Gifted  and  Talented  Education 

Program.  6520.  16290 
Leveraging  Educational  Assistance  Partnership 

Program  et  al..  1 5620 
Life  Skills  for  Sute  and  Local  Prisoners 

Program.  20034 
National  Institute  on  Disability  and 
Rehabilitation  Research^ 
Alternative  Financing  Program  and 
Alternative  FinaiKing  Technical 
Assistance  Program,  35768,  35770, 
37964 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program,  2770, 
26588 
Field  Initiated  competition,  39500 
Rehabilitation  Research  and  Training  Centers, 

9182,  31752,  31757,  36596 
Spinal  Cord  Injuria  Program  et  al..  14346. 
14355 
Postsecondary  Education  Improvement  Fund — 
Higher  education  collaboration  between  U.S. 
and  European  Community,  3225 
Postsecondary  education — 
Alaska  Native  and  Native  Hawaiian-Serving 

Institutions  Program,  39136,  39887 
Federal  Work-Study  Programs,  35622 
Gaining  Early  Awareness  and  Readiness  for 
Undergraduate  Programs  5329,  24764. 
31536 
MiiMrity  Science  and  Engineering 
Improvement  Program,  7676 
Teacher  Quality  Enhancement  Program. 

18075,  19615 
TRIO  Dissemination  Partnership  Program, 
10779 
Special  education  and  rehabilitative  services — 
Assistance  to  States  for  education  of 

individuals  with  disabilities,  9090 
Children  with  disabilities  programs,  3060, 

33309 
Individuals  with  disabilities;  various 

programs,  25156,  31303 
Nat)v(_Hawaiian  Family-Based  Education 

Centers  Program  et  al.,  37684 
Rehabilitation  and  other  services  for 
individuals  with  disabilibes;  special 
demonstration  program,  40615 
Rehabilitation  Short-Term  Training  Program. 

7678.  7679 
Special  demonstration  programs.  35334 
State  Vocational  Rehabilitation  Unit  In- 
Service  Training  Program.  1 3734 
Upward  Bound  Program;  participant  expansion 
initiative.  35238 
Meetings: 
Education  Statistics  Advisory  Council.  26823 
Federal  InterageiKy  Coordinating  CouiKil.  6594. 
25318 


Foreign  Medical  Education  and  Accreditation 

National  Committee,  6191 
Iixlian  Education  National  Advisory  Council, 

2141.  10481 
histitutional  Quality  and  Integrity  National 

Advisory  Committee.  17648 
National  Assessment  Governing  Board.  8951, 

24188 
National  Commission  on  Mathematics  and 
Science  Teaching  for  21st  Century.  7003. 
20956,  39605 
National  Educational  Research  Policy  and 

Priorities  Board.  1360,  7858,  1 1293,  31152 
National  postsecondary  education  agenda; 
regional  meetings  and  comment  request, 
Tl990 
Postsecondary  Education  Improvement  Fund 

National  Board,  6594,  39887 
President's  Advisory  Board  on  Tribal  Colleges 

and  Universities,  441.  6191 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  11989,  36424 
President's  Board  of  Advisors  on  Historically 
Black  Colleges  and  Universities,  127, 
6192,  18076 
School-to- Work  Opportunities  Advisory 

Council.  31304 
Student  Financial  Assistance  Advisory 

Committee,  15140 
Web-Based  Education  Commission.  343 1 .  4633. 
16194,  16579.  31891,  37363 
Postsecondary  education: 
Accrediting  agerKies  and  State  approval 

agencies  for  vocational  and  nurse  education 
institutions;  national  recognition;  conunent 
request.  2598.  37123 
Federal  Family  Education  Loan  Program — 
Federal  need  analysis  methodology  for  2001- 

2002  award  year.  34454 
Voluntary  flexible  agreements;  participation, 
4812 
Federal  Pell  Grant  Program — 
Federal  need  analysis  methodology  for  2001- 
2002  award  year.  34454 
Federal  Perkins  Loan  Program — 

Federal  need  analysis  methodology  for  2001- 
2002  award  year,  34454 
Federal  Supplemental  Educational  Opportunity 
Grant  Program — 
Federal  need  analysis  methodology  for  2001- 
2002  award  year.  34454 
Federal  Work-Study  Program — 
Federal  need  analysis  methodology  for  2001- 

2002  award  year.  34454 
Student  fmaiKial  assistatKe;  community 

service  expenditure  requirements  waiver, 
34458 
National  Direct  and  Federal  Perkins  Student 
Loan  Programs;  Directory  of  Designated 
Low-Income  Schools;  teacher  cancellation 
beneflts;  availability,  3950 
William  D.  Ford  Federal  Direct  Loan 
Program — 
Federal  need  analysis  methodology  for  2001- 

2002  award  year.  34454 
IiKome  contingent  repayment  plan  formula; 
annual  update.  34006.  39374 
Privacy  Act: 
Computer  matching  programs,  1 1043,  12222 
Systems  of  records.  1 1294,  38265 
Reports  and  guidance  docuntenis;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Blind  and  visually  impaired  students: 
education  policy  statement.  36586 
Special  ediKation  arid  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  panel  decisions,  25710,  26591, 
26823,  30093,  30575 
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Electronic  Commerce  Advisory 
Commission 


NOTICES 

Meetings.  7824,  13936, 


Education 

Individuals  with  Disabilities  Education  Act 
(IDEA)— 
Correspondence:  qilarterly  list,  9178,  1 1369. 
14545,  14547. 
State  educational  agenci  ;s: 
expenditure  and 


list,  9178. 
1%36.  36038 
submission  of 
le  dau.  etc.,  6362 


16163,  18031 

Gas  Guaranteed 


Guaranteed  Loan 


Emergency  Oil  anil 
Loan  Board 

RULES 

Emergency  Oil  and  Gas 

Program;  implemenltation 
Application  deadline.  6888 
Conforming  changes,  24105 
National  Environmental  Policy  Act; 
implementation: 
Loan  guarantee  decisibns;  information 
availability:  com  ction,  1758 

NOTICES 

Agency  information  collation 


Submission  for  0MB 
24685 


activities: 
review;  comment  request. 


Emergency  Steel  (guarantee  Loan 
Board 

RULES 

Emergency  Steel  Guaraijtee  Loan  Program; 
implemenution: 
Application  deadline,  |S888 
Conforming  changes,  24102 
National  Environmental  Policy  Act; 
implementation: 
Loan  guarantee  decisi^;  infonrution 
availability;  collection,  1757,  1758 

NOTICES 

Agency  information  collation 
Submission  for  0MB 
24686 


activities: 
review;  comment  request. 


lie, 
13«9 


Coi  tractors.  32127 
ct  al.,  16220 


Employment  and  Training 
Administratioq 

RULES 

Binh  and  adoption  unenjployment  compensation, 

37210 

PROPOSED  RULES 

Birth  and  adoption  unenjployment  compensation, 
2080 

NOTICES 

Adjustment  assistance: 
Alaska  Petroleum 
Alliant  Tech  Systems 
AlliedSignal,  8742 
Althin  Medical,  Inc 
Apparel  Sales  &  Prining 
ARCO  Permian,  1767  7 
Arctic  Pipe  Inspectior 
Avent  Inc.,  30445 
Baker  Atlas,  2434 
Barry  Callebaut  USA, 
Bayer  Diagnostics,  20 188 
Beloit  MillPro  Servic( 
Bigsby  Accessories, 
Boeing  Co..  2435.  1 
Bugbee  &  Niles  Co.. 
Bunnies  by  the  Bay  el 
Burlen  Corp..  5692 
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It 


al..  24994 
.  Inc..  24995 


et  al.,  2434 


Inc.,  5690,  13991 


Center,  40137 
.,  et  al.,  30445 
I 

nc.,  32128 

al.,  521 


Cadillac  Curtain  Corp..  17314  ' 

California  Shirt  Sales.  Inc..  24995 

Calvin  Klein,  32128 

Case  Corp.,  16220 

Casual  Coat  et  al.,  521 

Centrilift.  13992 

Chavez  Signs,  Inc.,  40137 

Chcmall,  Inc.,  36470 

Chester  County  Sportswear,  5692 

Chevron  Chemical  et  al.,  523 

Chevron  Products  Co.,  19387 

Chick  Orchards,  Inc.,  40137 

Guett,  Peabody  &  Company.  Inc..  16221 

CNG  Transmission  Corp.  et  al..  34734 

Colby  Footwear.  Inc..  et  al.,  35398 

Cominco  Ltd..  32128 

Condor  DC  Power  Supplies,  Inc.,  16221 

Cooper  Energy  Services  et  al.,  5690 

Cooper  Energy  Services,  25947,  36468 

Court  Metal  Finishing,  Inc.,  21472 

Cross  Creek  Apparel,  Inc.,  25944,  36471 

Crouse-Hinds  Division  of  Cooper  Industries, 

2435 
Cumberland  Apparel,  20488 
Deluxe  Corp..  35399 
DeZurik  Corp..  37577 
DMI  Furniture.  Inc..  8742 
Enaid  Sportswear.  Inc..  19387 
Energy  Knits  Co.  et  al.,  15356 
Epic  Components  Co.,  34735 
F.G.  Monubcrt,  13992 
Fahnos  Apparel,  Inc.,  25945 
Flynt  Fabrics.  Inc..  et  al..  7563 
Forge  Products  Corp.  et  al..  36469 
Fort  James  Operating  Co.,  37578 
Foster  Wheeler  et  al.,  5692 
Fox  Point  Sportswear  et  al.,  5693 
Freeport-McMoRan  Sulphur,  L.L.C.,  16222 
Gaudetie  Leather  Goods.  Inc..  13992 
Georgia  Pacific  Corp..  19387 
Georgia  Pacific  Corp.  et  al..  17314      ' 
GL&V/Dorr-Oliver,  Inc.,  17677 
Glenoit  Corp..  7565 
GPM.  37578 

Great  American  Knitting  Mills,  7566 
Guidant  Intermedics,  5694 
Hamilton  Sundstrand  et  al..  40137 
Hampton  Industries.  Inc.,  40138 
Han  Metals,  Inc..  2435 
Hewlen  Packard  Co.  et  al.,  7566 
Honeywell.  Inc.,  et  al.,  40134 
House  of  Perfection,  Inc.,  34735 
Interplast  Universal  Industries,  8744 
Ithaca  Industries,  Inc.,  3647 1 
Joshua  L.  Bailey  Co.,  Inc.,  35399 
Justin  Boot  Co.,  16222 
Kau  Lace  Corp.,  32129 
Kellogg  Co..  17311,21473 
Key  Manufacturing  Co.,  17315 
Lawson  Mardon  Themioplate  Corp.,  7567 
LeToumeau,  Inc.,  2436 
Levi  Strauss  &  Co.,  7567 
Liz  Claiborne,  35399 
London  International  Group,  LLC.  1 3992 
London  International  Group.  LLC.  et  al..  7567 
Lone  Star  Steel  Co..  2436 
Lucky  Star  Industries.  24996 
Marathon  Ashland  Pipe  Line  LLC,  8743 
Masonite  Corp.,  19387 
McCain  Foods,  20489 
Milco  Industries,  34735 
Mitchell  Energy  &  Development  Corp.  et  al.. 

10111.31605 
Mobile  Energy  Services  Corp.,  8745 
Moltrup  Steel  Products  Co.,  Inc.,  524 
Motor  Coils  Manufacturing,  35397 


Motorola,  Inc.,  et  al.,  5694 

Mulay  Plastics,  36471 

Muskin  Leisure  Products,  Inc.,  2436 

New  Monarch  Machine  Tool,  Inc.,  25945 

ON  Semiconductor,  13992 

Outboard  Marine  Corp.,  25945 

PacifiCoip,  19386 

Peninsula  Light  Metals  et  al.,  32129 

Pennzoil-Quaker  State  et  al.,  30446 

Philadelphia  Gear  Corp.  ct  al.,  16222 

Philips  Lighting  Co.,  19387 

PMC  Specialties  Group  et  al.,  32130 

Radionic's,  Inc.,  et  al.,  19388 

Ray-Ban  Sun  Optics,  524 

Renfro  Corp.  et  al.,  16223 

Reo  Plating,  Inc.,  el  al.,  25946 

RHI  Refractories  et  al..  35400 

Robotex,  Inc.,  525 

Rochester  Button  Co.,  25947 

S.  Bent  &  Bros..  Inc..  20489 

Scientific  Research  Co.,  40138 

Shelby  Yam  Co.  etal.,  21473 

Shell  Chenical  Co.,  40139 

Sherman  Lumber  Co.,  25948 

Siebe  Automotive,  1 3992 

Simonds  Industries  et  al.,  17312 

Simpson  Pasadena  Paper  Co.,  37578 

Smurfit-Stone  Container  Corp.,  8743 

Sony  Magnetic  Prtxiucts  Inc.  of  America,  5695 

Sony  Magnetic  Products  Inc.  of  America,  et 

al.,  2432 
Spring  Ford  Industries,  Inc.,  17677 
Swank,  Inc.,  31605 
Thaw  Corp.,  21471 
Thomas  Energy  Services,  16224 
Timbergon,  21472 
Tony  Lama  Boot  Co.,  15357 
Transsouthem  Leasing  et  al.,  40139 
Tultex.  Corp..  21472 

United  Technologies  Automotive,  Inc.,  8745 
Vesuvius  Premier  Refractories,  25947 
Vinson  Timper  Products  et  al.,  37579 
Wagener  Manufacturing  Co.,  7568 
Weathervane  Window,  Inc.,  et  al.,  14626 
Weiser  Lock,  19389 

Western  Moulding  Co.  ct  al.,  8743,  34732 
Westwood  Lighting.  40137 
Whistler  Corp.  of  Massachusetts,  5695 
Whizard  Protective  Ware  Corp.,  31606 
William  Carter  Co..  13993 
Williams  Cutting  Service.  Inc.,  13995 
Wolverine  Tube,  Inc.,  7568 
Wolverine  Tube,  Inc.,  et  al.,  30442 
Zin  Plas  et  al.,  19389 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8448, 

11803,  13016,  13018,  14629,  15357, 

17537,  18125,  18131,21803,24510, 

26636,  31606,  31607,  33358,  35126,  36726 
Alien  temporary  employment  labor  certification 
process: 
Agriculture  and  logging;  adverse  effect  wage 

rates,  meal  charges,  and  maximum  travel 

subsistence  reimbursement,  56% 
Environmental  statements;  availability,  etc.: 
Carville,  LA;  new  Job  Corps  Center  at  fomter 

Gillis  W.  Long  Hansen's  Disease  Center, 

31349 
Exeter,  RI;  new  Job  Corps  Center.  13019 
Gillis  W.  Long  Hansen's  Disease  Center,  LA; 

Job  Corps  Center,  16224 
Hartford,  CT;  new  Job  Corps  Center  off 

Overlook  Terrace,  18132 
Wilmington,  DE;  new  Job  Corps  Center  at  9 

Vandever  Avenue,  18132 
Federal-State  unemployment  compensation 
program: 
Extended  benefit  periods;  changes,  15358 
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Unemployment  insurance  prognun  letters — 
Acceptable  luurative  reasons  for  separations; 
consolidated  list  amended  to  include 
separations  from  Army,  8746 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Job  Training  Partnership  Act — 
Comprehensive  incumbent/dislocated  worker 
retraining  demonstration  program,  1 6638 
H-IB  technical  skill  training  programs,  I66S8 
^  Skills  Shortages,  Partnership  Training^System 
Building  Demonstration  Program,  I0S47, 
17315 
National  Farmworker  Jobs  Program,  33828 
Quality  Child  Care  Initiative,  30623 
Wagner-Peyser  Act — 
Basic  labor  exchange  activities;  State 
planning  allotments,  3473S 
Workforce  Investment  Act  allotments  and 
Wagner-Peyser  Act  pieUminary  planning 
estimates  for  States,  8236 
Work  Incentive  Program,  33830,  35673 
Labor  surplus  areas  classifications: 
Aiuiual  list 
Additions,  14630 
Meetings: 
Migrant  and  Seasonal  Farmworker  Employment 
and  Training  Advisory  Committee,  16226 
Native  American  Employment  and  Training 

Council,  25365 
Registered  Apprenticeship  Federal  Committee, 
13993.  35400 
NAFTA  transitional  adjustment  assistance: 
3-1.  Inc..  31608 
Ametek  Aerospace,  21472 
AMP,  Inc.,  16226 
Avent  Inc.,  30447 

Bany  Callebaut  USA.  Inc..  5690.  13991 
Cadillac  Curtain  Corp..  17315 
Case  Corp.,  16220 
Cerplex,  249% 

Competitive  Engineering  et  al..  37580 
Cooper  Energy  Services  et  al..  5690 
Cooper  Energy  Services,  25947,  36468 
Court  Meul  Fmishing,  Inc.,  19390,  21472 
Dana  Corp.  et  al.,  32126 
Delphax  Corp.,  19390 
DeZurik  Corp..  37577 
Diana  Knitting  Corp..  19391 
Flynt  Fabrics,  Inc.,  et  al.,  7563 
Fort  James  Operating  Co.,  36471 
Furniture  Crafters.  40140 
General  Electric  Co.,  525 
GL&V/Don-Oliver,  Inc.,  17678 
Glacier  Gold  Compost,  Inc.,  37581 
Homemaker  Industries,  Inc..  25947 
Honeywell,  Inc.,  et  al.,  40134 
House  of  Perfection.  Inc.,  34738 
Johnson  Controls,  Iik.,  40140 
Justin  Boot  Co.,  13993 
KeDoggCo.,  17311,21473 
Lambda  Electronics.  Inc..  525 
Levi  Strauss  &  Co.,  7568,  15359 
Marathon  Ashland  Pipe  Line  LLC,  13994 
McCain  Foods.  19391 
McMoRan  Exploration  Co..  13994 
Mid-American  Electro-Cords,  36472 
Mncral  Ridge  Resources,  Inc..  25949 
Motor  Coils  Manufacturing,  35397 
Muskin  Leisure  Products,  Inc..  2437 
Nocona  Boot  Co..  15360 
PacifiCorp.  19386 

Philips  Electronics  North  America  Corp..  5697 
Renewable  Energies  et  al.,  19391 
Ritvik  Holdings,  Inc..  15360 
S.  Bent  &  Bros..  Inc..  19393 


Sara  Lee  Sock  Co.,  525 

Shelby  Yam  Co.  et  al..  21473 

Sherman  Lumber  Co..  25948 

Siebe  Automotive,  1 3992 

Simonds  Industries  et  al..  17312 

Smurfit-Stone  Container  Corp.,  13994 

Sony  Magrtetic  Products  of  America.  Inc.,  et 
al.,  2432 

Superior-Essex,  16227,  25948 

Swiss-M-Tex  et  al..  30447 

Talon.  Inc.,  25948 

Tandycrafts,  Inc.,  19393 

Tektronix,  Inc.,  24996 

Thaw  Corp.,  21476 

Timbergon,  20489 

Todd  Products  Cotp.,  15358 

Tony  Lama  Boot  Co.,  15360 

Tultex  Corp.  et  al.,  5698 

Tweco  Products,  13995 

VDO  North  America,  LCC,  20489 

Victor  Equipment  Co.,  8745 

Victor  Equipment  Co.  et  al.,  10111 

Weathervane  Window,  Inc.,  et  al.,  14626 

Weiser  Lock.  19393 

Western  Moulding  Co.  et  al.,  34732 

Westwood  Lighting,  40137 

Whistler  Corp.  of  Massachusetts,  5699 

William  Carter  Co.,  13995 

Williams  Cutting  Service,  Inc.,  13995 

Wolverine  Tube,  Inc.,  7569 

Wolverine  Tube,  Inc.,  et  al.,  30442 
Reports  and  guidance  documents;  availability,  etc.: 

Workforce  Investment  Act;  imified  planning 
guidaiKe,  2464 
Unemployment  compensation  for  ex- 
servicemembers: 

Remuneration  schedules.  4842 
Workforce  Investment  Act;  implementation: 

Lower  living  standard  income  level 
'hetermination,  30630.  34820 

One-Stop  service  delivery  system;  resource 
sharing  and  cost  allocation  methodologies, 
39760 

Employment  Standards 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3254, 
7397.  13794.  20203.  31608.  38302 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions,  137,  1 180,  2437,  3483,^566.  5699. 
7060,  8448,  10113,  11605,  13024,  14630, 
15926,  17315.  18352.  20204.  21476.  24996. 
26237.  30637,  31929,  34233,  35401,  36727, 
37800,  39203,  40701 

Energy  Department 

Ste  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy 

Department 
See  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

RULES 

Acquisition  regulations: 
Management  and  operating  contracts;  financial 

management  clauses,  21371 
Mentor-Protege  Program,  21367 


Assistance  regulations: 

Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 
Assistance  to  foreign  atomic  energy  activities: 
Miscellaneous  amendmenu.  16124 
Correction.  26278 
Contractor  employee  protection  program;  criteria 
and  procedures,  6314 
CoTTtction,  9201 
Defense  nuclear  facilities'  disposal  of  real  property 

for  economic  development,  10685 
Nuclear  activities;  procedural  rules;  general 
sutement  of  enforcement  policy.  15218 
PROPOSED  RULES 
Acquisition  regulations: 
Cost  principles  and  various  clauses;  changes, 

37335 
Management  and  operating  conuacu,  13418 
Nuclear  waste  repositories: 
Yucca  Mountain  Site,  NV;  suitabiUty  guidelines 
CofTCction,  11755 
Hearings.  2361 
Semi-annual  agenda.  22716 

NOTICES 

2002  Solar  Decathlon;  sponsorship  and  support 

request,  38521 
AgeiKy  information  collection  activities: 

Submission  for  OMB  review;  comment  request. 
1 1044.  35623 
Atomic  energy  agreements;  subsequent 

arrangements.  ISI4I 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Managenient  Advisory  Board, 

4813 
Environmental  Management  Site-Specific 

Advisory  Board,  33312 
Secretary  of  Energy  Advisory  Board.  16380 
Defense  Nuclear  Facilities  Safety  Board  • 

recommendations: 
Configuration  management,  vital  safety  systems, 

32082 
Fissionable  and  other  nuclear  material  that  for 
safety  reasons  should  not  be  permitted  to 
remain  unrentediated;  stabilization  and  safe 
storage,  38268 
Nuclear  material  stabil^^on  and  storage. 
16194 
Electricity  export  artd  import  authorizations, 
permits,  etc.: 
British  Columbia  Power  Exchange  Corp.,  3432 
California  Power  Exchange  Corp..  24460 
Citizens  Power  Sales  LLC,  16579 
CMS  Marketing,  Services  &  Trading  Co.,  35057 
Constellation  Power  Source,  Iik.,  2935 
Dominion  Resotirces,  36676 
Enron  Power  Marketing,  It>c.,  et  al.,  1607 
H.Q.  Energy  Services  (U.S.)  Inc..  36892 
Idaho  Power  Co.,  31153 
Merchant  Energy  Group  of  the  Americas,  Inc., 

39137 
NRG  Power  Mariceting,  Inc.,  10780 
Sempra  Energy  Trading  Corp..  15621 
Tractebel  Energy  Marketing,  Inc.,  6363 
Williams  Energy  Marketing  &  Trading  Co.. 
4954 
Environmental  statements;  availability,  etc.: 
Idaho  high-level  waste  and  facilities  disposition. 

3432,  9257 
Jacksonville,  FL;  JEA  circulating  fluidized  bed 

combustor  project.  40616 
Los  Alamos  National  Laboratory,  NM; 
conveyance  and  transfer  of  land  tracts 
administered  by  DOE.  4«13.  14952 
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Waste  management 
Nevada  Test  Site 


Suiplus  ptutonium  c  isposition:  mixed  oxide 
fuel.  1608 

:  brogram — 
NV;  low-level  waste  and 
mixed  low-kvel  waste  treatment  and 
disposal.  IWSl 
Yucca  Mountain,  N'  l\  spent  nuclear  fuel  and 
high-level  radic  active  waste  disposal; 
geologic  reposi  ory.  442,  6192 
Environmental  staiemefits;  notice  of  intent: 
Los  Alamos  Nation^  Laboratory  Technical 
Area  1 8  Missiofis.  NM;  relocation,  25472 
Scoping  meeting  Postponed  due  to  fire,  31S36 
Scoping  meeting  iescheduled.  341 55 
Federalism;  iniergoveramental  consultation:  policy 

statement.  13735  1 
Floodplain  and  wetlan4s  protection;  environmental 
review  determinaiions;  availability,  etc.: 
Kennjcky  Pioneer  GitsiHcation  Combined  Cycle 
[)emonstration  Project,  KY;  electric-power 
generating  plan^  design,  construction,  and 
operation,  201 
Miamisburg  Envi: 
Project,  OH 
Roane  County,  TN; 
strip  adjoining 
Weldon  Spring  Site 
Groundwater  in 
2142 
Grant  and  cooperative 

Jim  Walter  Resoui 
Grants  and  cooperativi 
etc 
2001  Future  Energy 
prototype  inv 


iial  Management 
soil  suging  area,  39888 
inch  River  floodplain 
ing  property,  25711 
MO— 
ptor  trench  construction, 

reenteni  awards: 
Inc.,  et  al.,  12977 
agreements;  availability. 


lenge;  low-cost 
3951 
Advanced  materials  \n  advaiKcd  industrial  gas 

turbines,  3436 
Advanced  microturt^ne  systems;  cooperative 

research  and  development,  6193 
Advanced  Naniral  Gbs  Reciprocating  Engines 

Program.  36671 
Alternative  fuel  vehj  :ie  user  infrastructure 

projects.  39378 
Aluminum  Visions  c  f  the  Future,  30094 
Atmospheric  Chemi"  try  Program  ScieiKe  Team, 

13736 
Biobased  Products  aid  Bioenergy  Technologies, 

11-^ 
Biobased  products  ii  dusiry;  mullidisciplinary 

education  and  o  aining  programs.  30395 
Biomass  coriring  op{  wnunities.  8350 
Chemical  and  Biolo|  ical  Nonproliferation 

Program.  33313 
Energy  Efficient  Bui  Iding  Equipment  and 

Envelope  Techt  ologies.  Round,  IL  4242 
Enhanced  Geotherm^l  Systems  Project.  20145 
Environmental  Management  Program,  1 147 
Experimental  Progra  n  lo  Stimulate  Competitive 

Research,  2043' ' 
Forest  products  indu  .try;  black  liquor/bioniass 

gasification  dev  >lopmeni  and 

demonstration, '.  '62 
Glass  industry;  economic  competitiveness 

enhaiKement,  ei  lergy  consumption 

reduction,  and  <nvir(xunenial  impacts 

reduction.  4814  25475 
High-energy  density  and  laser-matter  interaction 

snidies.  17861 
High  Pressure  Comb  iistion  Kinetics; 

universities,  pri'  'ate  energy  equipment 

researchers,  dev  elopers,  or  manufacturers. 

5858 
Historically  black  colleges  and  universities  and 

other  minority  ittstitutions;  support  of 

advanced  fossil  [resource  utilization 

research.  1854 
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Human  Genome  Program;  ethical,  legal;  and 

social  implications.  2384 
Hybrid  power  systems.  1 5899 
Integrated  Assessment  of  Global  Climate 

Change  Research  Program,  10481 
Magnetic  fiision  energy  scieiKes;  theoretical 

research,  34459 
Medical  Applications  Program.  14549 
Oil  industry;  preferred  upstream  management 
practices;  identification  and  demonstration. 
19364 
Petroleum  Industries  Vision  of  the  Future, 

I5I4I 
Radiation  health  effects  studies  in  Russian 

Federation.  8688 
Renewable  bioproducts  industry;  research, 
development,  and  demonstration  of 
technologies,  etc.,  24686 
Sciences  and  engineering  training  for  Native 
Americans,  African  Americans,  Hispanic 
Americans,  Asian-Pacific  Americans, 
women,  and  disabled  students,  17650 
Solar/converter  technology  advancement: 

university  research,  12223 
Steel  Visions  of  the  Future,  38268 
Terrestrial  Carbon  Processes;  research,  14551 
Tribal  Colleges  and  Universities;  Potential 
Applications  of  Renewable  Energy 
Technologies;  Feasibility  Studies,  15321 
U.S.  chemical  industry;  Vision  2020  cost-shared 
research  and  technology  development 
projects,  21405 
University  photovoltaic  research,  education,  and 

collaboration.  2143 
Uranium  and  thorium;  active  processing  sites: 
reimbursement  for  costs  of  remedial  action. 
2143 
Weathcrization  Training  and  Program 
Enhancement,  36125 
Inventions,  Govemment-ovyned;  availability  for 

licensing,  5859 
Los  Alamos  National  Laboratory.  NM;  Cerro 

Grande  fire;  emergency  activities  in  response 
to  major  disaster  conditions.  38522 
Meetings: 

Asia-Pacific  Economic  Cooperation  Energy 

Ministers  ConfereiKe,  17861 
Basic  Energy  Sciences  Advisory  Committee, 

6195 
Biological  and  Environmental  Research 

Advisory  Committee,  1 8320 
Environmental  Management  Advisory  Board. 

14258 
Envirofunental  Management  Site-Specific 
Advisory  Board — 
Femald  Site.  OH.  12979.  39888 
Hanford  Site.  WA,  764,  1 4% I,  31305 
Idaho  National  Engineering  and 

Environmental  Laboratory,  ID,  1 149, 
12978,  39379 
.  Kirtland  Area  Office  (Sandia),  NM,  4816, 
11564,  17491,  26825.  36126.  39378 
Los  Alamos  National  Laboratory.  NM.  1 148, 
5859.  12979.  18320.  26824.  31891. 
36125 
Nevada  Test  Site.  NV.  4815.  15621.  32082 
Oak  Ridge  Reservation.  TN,  2144,  7859, 

15622.  20957,  31304,  39379 
Paducah  Gaseous  Diffusion  Plant,  KY,  1 148, 
4816,  10781,  16580,  26826,  34155, 
39889 
Pantex  Plant,  TX,  6364,  12980,  18320, 

26826,  36126,  40617 
Rocky  Rats,  CO,  4815,  7533,  15622,  20956. 

32082,  38527 
Savannah  River  Site,  SC,  763,  12980,  26825, 

39889 
Semi-Annual  Chairs,  5860 


Fusion  Energy  Sciences  Advisory  Committee, 

764.  39380 
High  Energy  Physics  Advisory  Panel,  7533, 

37364 
Hydrogen  Technical  Advisory  Panel.  4817 
International  Energy  AgeiKy  Industry  Advisory 

BoanJ.  14258 
National  Coal  Council.  20145 
Natioiud  Petroleum  Council,  34156 
Nonproliferation  and  National  Security  Advisory 

Committee,  31153 
Nuclear  Energy  Research  Advisory  Committee, 

12981,20439 
Secretary  of  Energy  Advisory  Board,  765,  2935. 
3673,  5624.  10484,  1 1771,  20145,  20146, 
30577,  37125,  38269.  38528 
Natural  gas  exportation  and  importation: 
BC  Gas  Utility  Ltd.,  25475 
Burbank,  CA,  Public  Service  Department,  et  al.. 

26827 
Ductos  de  Nogales,  USA,  LLC,  et  al.,  30976 
Enron  Canada  Coip.  et  al.,  2599 
Petrocom  Energy  Group,  Ltd.,  et  al.,  14553 
Phillips  Alaska  Naniral  Gas  Corp.  et  al.,  1856, 

25475 
RDO  Foods  Co..  14259 
Sonat  Energy  Services  Co.,  1857 
Texaco  Natural  Gas  Inc.  et  al.,  38269 
Wesscly  Marketing  Corp.  et  al.,  7534 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Cleco  Evangeline  LLC  et  al.,  1620 
Gateway  Power  Project,  L.P.,  et  al.,  26195 
Newington  Energy,  LLC.  et  al.,  39137 
Reliant  Energy  Channelview  LP,  8688 
Reliant  Energy  Desert,  LLC,  et  al..  15623 
Southaven  Power.  LLC,  4954 
Presidential  permit  applications: 
Brovmsville  Public  Utilities  Board.  40618 
Central  Power  &  Light  et  al.,  7859 
Reports  and  guidance  documents;  availability,  etc.: 
Pantex  Plant — 

Safe  storage  of  pits;  implementation  plan, 
7004 
Power  Ouuge  Study  Team  findings  from 
summer  1999;  woricshops.  298 
Trespassing  on  Department  property: 
Idaho  Operations  Office  properties  and 

facilities;  designation  as  off-limits  areas. 
30094 

Energy  Efficiency  and  Renewable 
Energy  Office 

RULES 

Energy  conservation: 
Commercial  and  industrial  equipment,  energy 
efficiency  program — 
Electric  motors;  test  procedures,  labeling,  and 
certification  requirements;  correction, 
2227 
Electric  and  hybrid  vehicle  research, 

development,  and  demonstration  program; 
petroleum-equivalent  fuel  economy 
calculation,  36986 
Energy  savings  performance  contracting; 

technical  amendments.  39784 
State  Energy  Program;  Special  Projects  funding, 
25265 

PROPOSED  RULES 

Commercial  and  industrial  equipment;  energy 
conservation  program: 
Commercial  heating,  air  conditioning,  and  water 
heating  equipment;  workshop,  30929 
Consumer  products;  energy  conservation  program: 
Central  air  conditioners  and  central  air 
conditioning  heat  pumps — 
Energy  conservation  standards,  8074 
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[>i$hwashers;  test  procedures,  2077 
Fluorescent  lamp  ballasts;  energy  conscfvation 

standards,  14128 
Water  heaters;  energy  conservation  standards, 
25041 
Energy  conservation: 
Alternative  fuel  transportation  program — 
Alternative  fiieled  vehicle  acquisition 
requirements  for  private  and  local 
government  fleets,  1831 
Commercial  and  industrial  equipment,  energy 
efficiency  program — 
CoiiOTiercial  heating,  air  conditioning,  and 
water  heating  equipment;  efficieiKy 
standards.  10984 
CSA  International;  nationally  recognized 
certification  program  for  electric  motor 
efficiency;  petition,  24429 
Weatherization  assistance  program  for  low- 
income  persons,  4332 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31891, 
36679 
Building  Energy  Codes  Program;  standard  analysis 

workshop,  6195 
Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy 
sources — 
Electricity,  natural  gas,  heating  oil,  propane, 
and  kerosene,  5860 
Grams  and  cooperative  agreements;  availability, 
etc.: 
Energy  efTicieocy  science  initiative,  7860 
Hydrogen  Program;  technical  analysis  efforts, 

9258 
State  science  initiative  for  applied  research, 
development,  and  demonstration  projects, 
6197 
Meetings: 
Appliance  Energy  Efficiency  Standards 

Advisory  Committee,  10066 
State  Energy  Advisory  Board,  16381 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3438, 
8126,  12534,  21172,  21731,  31305,  34687. 
40618,  40620 
Submission  for  OMB  review;  comment  request, 
15142,  20957,  25318,  26195,  37533 
Meetings: 
American  Statistical  Association  Conunittee  on 
Energy  Statistics,  16381 

Engineers  Corps 

RULES 

Administrative  appeal  process,  16486 
Navigation  regulations: 
Columbia  and  Snake  Rivers,  OR  and  WA; 
restricted  area  boundary  adjustments,  4124 
Water  resources  development  projects;  public  use, 
6896 
Correction,  26136 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
New  River,  NC;  U.S.  Marine  Corps  waterbome 
refueling  training  operation  in  Morgan  Bay 
sector,  33426 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Fill  material  and  discharge  of  fill  material; 
defmitions,  21292,  37738 


NOTICES 

Envirtxmiental  statements;  availability,  etc.: 
Anacostia  River  aixl  tributaries,  DC  and  MD, 
Northwest  Branch  Watershed,  MD; 
withdrawn,  20807 
Biloxi,  MS;  Destination  Broadwater  Resort 

project,  34677 
Coconino  County,  AZ;  Rio  de  Flag  flood 

control  snidy,  4232 
Guadalupe  River  Project,  CA;  modifications, 

38519 
Los  Angeles  County,  CA;  main  channel 

deepening  project,  24943 
Madison.  IL;  Madison  Site  Feasibility  Smdy; 
radiological  contamination  cleanup.  4604 
Orange  County,  CA;  Upper  Newport  Bay 
Ecosystem  Restoration  Project,  40083 
Raritan  Bay  and  Sandy  Hook  Bay,  NJ; 
hurricane  and  storm  damage  reduction 
study.  12974 
San  Jose,  CA;  Coyote  Creek  at  Rock  Springs 

flood  damage  reduction  study.  34678 
Upper  North  Branch  Potomac  Watershed,  MI>, 
withdrawn,  20807 
Environmental  statements;  notice  of  intent: 
Barataria  Basin,  LA;  wetland  restoration  and/ 

or  creation;  feasibility  study,  26192 
Black  Warrior  and  Tombigbee  Rivers.  AL; 
operation  and  maintenance  dredging 
activities,  16190 
DeLong  Mountain  Terminal,  AK;  navigation 

improvements,  12976 
Eastern  Arkansas  Region  Comprehensive  Study, 

AK,  5622 
Everglades  National  Park,  FL;  modified  water 

deliveries  project,  26193 
John  Redmond  Lake,  KS;  water  storage 

reallocation  study,  18316 
Kankakee  River  Basin,  IL  and  IN;  flood  control 
and  ecosystem  restoration  measures,  26194 
Lafourche,  Jefferson  and  Plaquemines  Parishes, 

LA;  barrier  shoreline  restoration.  24944 
Logan  County,  WV;  Hoben  Mining,  Inc.'s 

mining  activities,  5623    i^ 
Los  Angeles  County,  CA;  Santa  Clara  River, 
Newhall  Ranch  specific  plan,  etc.,  4232 
Marshall  and  Livingston  Counties,  KY; 

Kentucky  Lock  Addition  Project,  30573 
Monterey  County,  CA;  Salinas  Valley  Water 

Project,  11561 
New  Jersey  Turnpike  Authority;  permit 

application  to  discharge  fill  material  into 
U.S.  waters,  24945 
Norco  Bluffs,  Santa  Ana  River,  CA;  toe  bluff 

stabilization,  7367 
Ohio  River  Ecosystem  Restoration  Program 

(main  stem  system  study),  36674 
Pocahontas  County,  WV;  Marlinton  local  flood 

protection  project,  16191 
Rio  Puerto  Nuevo,  PR;  Kennedy-Bechara 

segment  of  flood  control  project,  13956 
Rueter-Hess  Reservoir.  Parker,  CO,  1 359 
San  Jose  and  Santa  Clara,  CA;  Guadalupe  River 

Flood  Protection  Project,  21401 
St.  Louis  County,  MO;  Missouri  River  flood 

plain  developwnents.  4234 
Tillamook  County.  OR;  Tillamook  Bay  and 
esniary  flood  damage  reduction  and 
ecosystem  restoration,  34452 
White  River  Basin,  AR  and  MO;  .White  River 

Minimum  Flow  Project,  34453,  36509 
Yolo  County,  CA;  flood  reduction  investigation, 
26194 
Harbor  Maintenance  Trust  Fund  status;  annual 

report  to  Congress,  7367 
Meetings: 
Coastal  Engineering  Research  Board.  31889 


Future  water  resources  challenges;  regional 

listening  sessions,  34453.  36675 
Inland  Waterways  Users  Board,  13957,  40084 
J.  Bennen  Johnston  Waterway  Project,  LA; 
public  forum,  17643 
Nationwide  permits  (NWPs);  issuance,  reissuance. 

and  modifications,  12818,  1 4255 
Patent  licenses;  non-exclusive,  exchisive,  or 
partially  exclusive: 
Concrete  armor  unit  for  protecting  coastal  and 
hydraulic  structures  and  shorelines;  various 
countries,  4235 
Telescoping  weir,  10478 
Reports  and  guidance  documents;  availability,  etc.: 

Regulatory  guidance  letters.  12518 
Wetland  banking  agreements: 
Pennsylvania,  20240 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Contract  disputes;  award  fee.  31498 
Miscellaneous  amendmenu.  37289 
Air  pollutants,  hazardous;  national  emission 
standards: 
Amino/phenolic  resins  prodtKtion.  3276 

Correction,  8768 
Major  sources;  requirements  for  control 

technology  determinations,  21363,  34010, 
34012 
Polyether  polyols  production,  etc.,  26491 
Polymers  and  resins  (Groups  I  and  IV),  38030 
Secondary  aluminum  production.  15690 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Industrial -commercial -institutional  steam 
generating  units;  correction,  1 3242 
Municipal  solid  waste  landfills;  correction. 

18906 
Petroleum  and  organic  liquid  storage  vessels; 
sloned  guidepoles;  regulatory 
interpretation,  2336 
South  Dakota,  32033 
Air  pollution  control: 
Indian  tribes;  air  quality  planning  and 
management;  clarification.  1 322 
Interstate  ozone  transpon  reduction — 
Nitrogen  oxides  budget  trading  program; 
Section  1 26  petitions;  findings  of 
significant  contribution  and  rulemaking. 
2039.  2674 
Operating  permits  programs;  interim  approval 
expiration  dates;  extension.  7290,  32035 
Withdrawn.  16523 
State  operating  permits  programs — 
Georgia.  36358 
Montana.  37049 
North  Carolina,  38744 
Tennessee,  36362 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Heavy-duty  engines  and  light-duty  vehicles  and 
trucks;  test  procedures;  and  gaseous  fiieled 
vehicles  and  engines;  emission  standard 
provisions.  8275 
Light-duty  vehicles  and  trucks  and  heavy-duty 
engines — 
Original  equipment  manufacturers  and 
aftermarket  conversion  manufacturers; 
optional  certification  streamlining 
procedures.  11898 
New  nonroad  spark-ignition  handheld  engines 
at  or  below  19  kilowatts;  Phase  2  emission 
standards,  etc..  24268 
Tier  2  motor  vehicle  emission  standards  and 
gasoline  sulfur  control  icqutiemcnts.  6698 
Conection.  10598 
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Air  programs: 
Accidental  release  prevention — 
Flanunable  substar  ces  used  as  fuel  or  held 
for  sale  as  fu4  at  retail  facilities.  13243 
Outer  Continental  Sh^lf  regulations — 

California;  consistency  update,  15867 
Pesticide  products;  S^te  registration — 
Large  municipal  wliste  combustors 

constructed  on  or  before  September  20, 
1994;  Federal  plan  requirements,  33461 
Stratospheric  ozone  protection — 

Essential-use  allov«nces;  allocation,  716, 

10025.405241 
Ozone-depleting  s4>stances;  substitutes  list, 
19327,  24387 ■37900 
Transportation  confoffnity  rule;  grace  period 

deletion,  18911 
Volatile  organic  compound  (VOC)  emission 
standards —       1 
Aichitecmral  coatiags.  7736 
Air  programs;  approval  and  promulgation;  State 
plans  for  designate^!  facilities  and  pollutants: 
Alabama,  1 8909.  36067 
Arizona,  38740 
Connecticut.  21354 
Delaware.  20086 
Georgia.  10022 
Idaho.  16320.  21358 
Indiana,  16323 
Mississippi,  18252 
New  Hampshire.  60O 1 
Oklahoma.  25447 
Oregon.  21361 
Pennsylvania,  18249J34104 
Tennessee,  8854,  885  7 
Various  States.  3873: 
West  Virginia.  37046 
Air  programs;  State  auti  ority  delegations: 
Arizona.  1 1 23 1 
Various  States.  207S< 
Washington.  10391 
Wyoming.  1323 
Air  quality  implementation  plans: 
Ozone  transport  reduction — 
Nitrogen  oxides  en  dssions;  State  budgets; 
firtdings  of  si(  nificant  contribution  and 
rulemaking;  technical  amendment.  11222 
Preparation,  adoption,  and  submittal — 
Requirements;  tech  fiical  amendment.  8656 
Air  quality  implementat  on  plans;  approval  and 
promulgation;  vari<  us  States: 
Alabama.  30358 
Alaska,  17444 

Arizona,  19992.  3635(3.  36788 
California.  2046.  205  !.  4357.  4887,  5259.  5262. 
5433.8057.  107  3,  10944.  12118.  12472. 
13694.  14212.  1  1240.  15864,  17768. 
17771.  18008.  1  t009,  18901.  18903. 
20912.  20913.  2  347,  30355.  31093. 
31267,33259.34101.36349 
Colorado.  34399 

Connecticut.  12474,  12476.  37833 
[)elaware.  2048.  124^1 
Florida,  2880 

Georgia.  4133.  1323i  18245,  39821 
Illinois,  14,8064.  19138 


i85l.  19319.21351. 


effective  date  note;  CFR 


Indiana.  2883,  4126, 

29959,  36343,  3*346 
Iowa.  9221,  32030 
Plan  identification; 
correction,  63!  7 
Kansas.  1545.39551 
Kentucky,  7437,  129^8,  37879 
Maine.  20749 

Maryland.  2334.  524j.  5252.  16320 
Massachusetts.  19323 
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Minnesota,  32028 

Missouri.  1787.  8060.  17164.  21649.  31480. 

31482.  31485.  31489.  37833 
Montana,  16.  21350 
Nebraska.  3130 

New  Hampshire,  12476,  37833 
New  Mexico.  7290.  14873.  33455 
New  York.  20905.  20909,  24875,  37833 
North  Carolina.  8053 
Ohio.  34395.  35577.  37879 
Oregon.  15244,  29956.  33772 
Pennsylvania.  20746.  35840.  38168 
Rhode  Island.  12474,  12476.  37833 
South  Dakota,  5264,  32033 
Tennessee.  1068.  2877 
Texas.  11468.  18003 
Utah.  37286 
Virginia.  8051.  21 3 15 
Washington.  19836 
West  Virginia,  2042 
Wisconsin,  36351 
Air  quality  planning  purposes;  designation  of 
areas: 
Arizona,  36353 
Colorado,  34399 
Indiana.  2883.  29959 
KennKky.  37879 
Ohio.  35577.  37879 
Grants  and  other  Federal  assistance: 

Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-prora 
organizations,  14406 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  2337,  8874.  21651.  31096 
Filter  cake  sludge.  18918 
Fossil  fiiels  combustion  wastes;  regulatory 

determination.  32214 
Organobromine  production  wastes.  14472. 
36365 
Waste  water  treatment  sludges  from  metal 
finishing  industry;  180-day  accumulation 
time.  12378 
Hazardous  waste  program  authorizations: 
Louisiana,  10411 
Minnesota,  33774 
Missouri.  10405 
Montana,  26750 
North  Dakota,  2897 
Oklahoma.  16528.  29981 
South  Dakota.  26755 
West  Virginia,  29973 
Pesticide  programs: 
Foreign  pesticide  producing  establishments; 
submission  of  reports;  address  change. 
4576 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Acrylic  graft  copolymer,  8867 
Azinphos-methyl.  38748 
Azoxystrobin.  25860 
Bentazon.  12122 
Bifenthrin.  3860 
Clodinafop-propargyl.  38765 
Cloquintocet-mexyl.  38757 
Cucurbitacins.  15248 
Cyprodinil.  36790 
Cyromazine.  25857 
Dicamba.  30543 
Dichlormid.  16143 
Diclosulam.  12129 
Dimethyl  silicone  polymer  with  silica,  etc.. 

10946 
Emamectin  benzoate.  17%.  10025 
Ethoxylated  propoxylated  (CI2-CI5)  alcohols. 
10401 
Correction.  19662 


Fenhexamid.  19842 

Fenpropathrin.  1 12p4.  24392 

Fludioxonil,  25652 

Furilazole.  8859 

Glufosinate  ammonium.  17170 

Harpin  protein.  25660 

Imidacloprid,  7737.  1 1243,  36367 

Lambda-cyhalothrin;  brassica,  head  and  stem 

subgroup;  CFR  correction.  7744 
Malathion.  etc.;  consolidation.  33692 
Mancozcb,  33':69 
Mepiquat  chloride,  1790 
Methyl  bromide,  etc.;  consolidation.  33703 
Myclobutanil.  29963 
N.N-diethyl-2-(4-methylbenzyloxy)ethylainine 

hydrochloride.  1809 
Polyoxyethylated  sorbitol  fatty  acid  esters, 

103% 
Polyvinyl  acetate,  carboxyl  modified  sodium 

salt.  11736 
Prallethrin,  39304 
Prohexadione  calcium.  25655 
Pyridate.  25647 
Spinosad,  1802.  17773 
Tebufcnozide.  33472 
Thiabendazole.  24398 
Trichoderma  harzianum  Rifai  strain  T-.  9, 

38753 
Vinclozolin.  33260 
Zinc  phosphide,  8872 
Reporting  and  recordkeeping  requirements.  1 5090, 

39301 
Solid  wastes: 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations — 
Kansas,  1814 
Missouri.  1814 
Nebraska.  1814 
Rhode  Island.  7294 
West  Virginia.  16523.  36792 
Products  containing  recovered  materials; 
comprehensive  procurement  guideline, 
3070 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update.  19.  1070.  2903. 
2905,  5435,  13697.  14475.  18925. 
30482.31821.37483.  38774 
Toxic  chemical  release  reporting;  community 
right-to- know — 
Phosphoric  acid.  39552 
Toxic  substances: 
Polychlorinated  biphenyls  (PCBs)— 

Authorizations;  CFR  correction.  5442 
Preliminary  assessment  information  and  health 
and  safety  data  reporting — 
Nonylphenol  ethoxylates  added,  etc..  1548 
Significant  new  uses — 
Ethane.  2-chloro-l,l,1.2-tetraf1uoro.  etc.. 

30913 
Halogenated  benzyl  ester  acrylate.  etc..  354 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Builders'  paper  and  board  mills.  15091 
Landfills.  3008 

Correction.  14344 
Waste  combustors,  4360 
Correction.  33423 
Water  pollution  control: 
Great  Lakes  System;  water  quality  guidance — 
Selenium  criterion  maximum  concentration; 
partial  revocation.  35283 
National  Pollutant  Discharge  Elimination 
System — 
Program  regulations  streamlining;  Round 
Two,  30886 
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Ocean  dumping — 
Disposal  sites  management  criteria;  CFR 

coirection,  30545 
Gulf  of  Mexico,  mouth  of  Atchafalaya  Bay, 
LA;  flnal  site  designation,  31492 
Underground  injection  control  program — 
Gass  V  wells;  requirements  for  motor  vehicle 
waste  and  industrial  waste  disposal  wells 
and  cesspools  in  ground  water-based 
areas;  correction,  5024 
Water  quality  standards — 
Human  health  and  aquatic  life  water  quality 
criteria  applicable  to  Rhode  Island, 
Vermont,  District  of  Columbia,  Kansas, 
and  Idaho;  withdrawn,  1%59 
Water  programs: 
Clean  Water  Act- 
State  and  Tribal  water  quality  standards; 
review  and  approval,  24641 
Oil  pollution  prevention  and  response;  non- 
transportation-related  facilities,  40776 
Water  quality  planning  and  management;  listing 

requirements,  17166 
Water  quality  standards — 
California;  priority  toxic  pollutants;  numeric 
criteria  establishment,  31682 
Water  supply: 
National  prinuu^  drinking  water  regulations 
Chloroform;  maximum  contaminant  level  goal 
removed,  34404 
National  primary  drinking  water  regulations — 
Interim  enhanced  surface  water  treatment 
rule.  Stage  1  disinfectants  and 
disinfection  byproducts  rule,  and  State 
primacy  requirements;  revisions,  20304, 
37052 
Lead  and  copper,  1950 
Public  notification  requirements,  25982, 

38629,  40520 
Public  water  systems;  unregulated 

contaminant  monitoring  regulation, 
11372 
Reporting  and  recordkeeping  requirements. 
40522 
Underground  injection  control  program — 
Alabama;  Class  II  program  revision,  2889 

PROPOSED  RULES 

Acquisition  regulations: 

Business  ownership  representation,  391 15 
Inspector  General  Office  Hotline  posters  within 

contractor  work  areas;  display 

requirements,  25899 
Air  pollutants,  hazardous;  national  emission 
standards: 
Aerospace  manufacturing  and  rework  facilities, 

3642 
Boilers  and  industrial  furnaces;  data  availability, 

39581 
Pharmaceuticals  production,  19152 
Polyether  polyols  production,  etc.,  26544 
Primary  copper  smelters,  39326 
Pulp  and  paper  production,  3907 
Radionuclides  other  than  radon  from  DOE 

facilities  and  from  Federal  facilities  other 

than  NRC  licensees  and  not  covered  by 

Subpart  H,  29934 
Hearing.  39112 
Synthetic  organic  chemical  manufacturing 

industry  and  other  processes  subject  to 

equipment  leaks  negotiated  regulation. 

3169 
Vegetable  oil  production;  solvent  extraction. 

34252 
Wet-formed  fiberglass  mat  production,  34278 
Air  pollution  control: 
Operating  permits  programs;  interim  approval 

expiration  dates;  extension,  7333 


State  operating  permits  programs — 
Georgia,  36398 
Montana,  37091 
North  Carolina,  38802 
Tennessee.  36398 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Heavy-duty  engine  and  vehicle  standards  and 
highway  diesel  fuel  sulfur  control 
requirements,  35430 
Air  programs: 
Accidental  release  prevention  requirements;  risk 
management  programs;  distribution  of  off- 
site  consequence  analysis  information, 
24834 
Ambient  air  quality  standards,  national — 
Northern  Ada  County/Boise,  ID;  PM-10 
standards  nonapplicability  fmding 
rescinded,  39321 
Outer  Continental  Shelf  regulations — 

California;  consistency  update,  34129 
Pesticide  products;  State  registration — 
Large  municipal  waste  combustors 

constructed  on  or  before  September  20, 
1994;  Federal  plan  requirements,  33504 
Tier  2/gasoline  sulfur  refinery  projects;  BACT 
and  LAER;  guidance,  16364 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Alabama,  18956 
Arizona,  38801 
Connecticut,  21383 
Delaware,  20109 
Georgia,  10043 
Idaho,  16365,  21383 
Indiana,  16365 
Mississippi,  18266 
New  Hampshire,  6102 
Oklahoma,  25460 
Oregon,  21384 
Pennsylvania,  18266 

Tennessee,  8924  , 

Various  States,  38800 
West  Virginia,  37091 
Air  programs;  State  authority  delegations: 

Arizona,  1 1 278 
Air  quality  implementation  plans: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  emissions:  stay  of  8-hour 
portion  of  fmdings  of  significant 
contribution  and  rulemaking,  1 1024 
Preparation,  adoption,  and  submittal — 
Air  quality  models;  guidelines,  21506,  31858 
Consolidated  emissions  reporting,  33268 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States:     a^ 
Alabama.  30387  ^^ 

Arizona,  19964,  36807,  37926 
Arkansas,  26792 

California,  732,  2557.  2921,  4208,  5297,  5465, 
6091,  8082,  8676,  11027,  11275,  12494, 
12495.  13709,  15286,  15287,  15883, 
16864,  17229.  17231,  17841.  18947. 
20421.  20423.  20426.  2138?.  31 120. 
31297.33280.36397,37926 
Colorado,  34427 
Connecticut.  12494,  40560 
Delaware.  12499 

Florida,  2921.  14506.  19865.  38232 
Georgia.  4210.  13260.  18266.  18947 
Idaho.  4466,  8679 

Illinois,  104,  8103,  11525,  19864,  20404 
Indiana,  2924.  4207,  8923,  19353,  21382, 

30045,  363%.  36397 
Kansas.  1583 
KennKky.  3630.  7470.  12958,  14510 


Maine,  20789 

Maryland,  2367.  5296.  37739 

Massachusetts.  19353 

Minnesota,  32057 

Missouri.  1841.  8083.  8092.  8094.  8097.  20404. 

21688 
Montana.  104 
Nebraska.  3168 
Nevada,  37324 
New\jexico,  10437,  14931 
New  York.  421 
North  Carolina,  8082 
Ohio,  3630,  14510,34427 
Oregon,  15287,  30045 
Pennsylvania,  20788.  31507,  35875.  38169 
Rhode  Island.  12494 
Source-specific  plans — 

Navajo  Nation.  AZ  and  NM.  4244 
South  Dakota.  5298 
Tennessee.  1080.  2920 
Texas,  2560.  18014 
UuJt,  37323 
Virginia.  8081.  21381 
Wisconsin.  36398 
Air  quality  plaiming  purposes;  designation  of 
areas: 
Arizona.  31859 
California,  37926 
Colorado,  34427 
Indiana,  2924,  30045 
Kentucky,  3630,  14510 
Ohio.  3630.  14510 
Freedom  of  Information  Act;  implementation, 

19703 
Hazardous  waste: 

Identification  and  listing — 
Exclusions,  3188 

Mixture  and  derived-from  rules;  treatment, 
storage,  or  disposal,  20934 
Land  disposal  restrictions — 
Miscellaneous  changes,  37932 
Polychlorinated  biphenyls;  underlying 

hazardous  constituent  in  soil;  Phase  IV 
standards  deferral.  7809 
Project  XL  program;  site-specific  projects — 
IBM  semiconductor  manufacturing  facility. 

Essex  Junction,  VT.  37739 
International  Paper  Androscoggin  Mill  pulp 
aixl  paper  manufacturing  facility,  ME. 
31120 
Steele  County.  MN,  26550 
Hazardous  waste  program  authorizations: 
Hawaii,  38802 
Louisiana,  10440 
Minnesota.  33797 
Missouri.  10440 
Montana.  26802 
North  Dakota.  2925 
Oklahoma.  1 6557.  30046 
West  Virginia,  30046 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Fill  material  and  discharge  of  fiH  material; 
definitions.  21292,  37738 
Pesticide  programs: 
Pesticide  container  and  containment  standards. 

9234 
Pesticides  and  ground  water  strategy;  State 
management  plan  regulation;  metolachlor 
and  S-metalachlor  equivalency.  8925. 
15884 
Registration  review;  procedural  regulations. 
24586 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Azoxystrobin.  425 
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Fenthion.  etc..  I723( 
Methyl  parathion.  33307 
Radiation  protection  pr  sgrams: 
Idaho  National  Engii  leering  and  Environmental 
Laboratory — 
Transtiranic  radio^tive  waste  proposed  for 
disposal  at  \*  aste  Isolation  Pilot  Plant; 
waste  characi  :rization  program 
documents  availability,  20109 
Semi-annual  agenda.  2)430 
Sewage  sludge;  use  or  disposal  standards: 
Dioxin  and  dioxin-lil;e  compounds;  numeric 
concentration  limits.  1676.  11278 
Solid  wastes: 
Alternative  liner  perl  onnance.  leachate 
recirculation,  ar  d  bioreactor  landfills; 
information  and  data  request,  18014 
Municipal  solid  waslp  landfill  permit  programs; 
adequacy  detenitinations — 
Kansas.  1842 
Missouri,  1842 
Nebraska.  1842 
Virgin  Islands,  26  i46 
West  Virginia,  361  07 
Superfund  program: 
National  oil  and  hm  x dous  substances 
contingency  plaii — 
National  priorities  list  update,  1081,  2925. 
2926.  5468.  !844.  18956.  25292.  26803, 
30489.  31864  ,  32058.  38476,  38806 
Toxic  substances: 

Asbestos  worker  pro  ection,  24806 
Methyl  Tertiary  But)  1  Ether  (MTBE); 

elimination  or  li  tnitation  as  a  fuel  additive 
in  gasoline.  160^ 
Polychlorinated  biph  jnyls  (PCBs) — 

:  use  authorization  ai>d 
commerce,  18018 
Water  pollution;  effluei  it  guidelines  for  point 
source  categories: 
Coal  mining,  19440 
Meetings,  34996 
Metal  products  and  i  lachinery;  meetings,  6950, 

11755 
Oil  and  gas  extractia  fi;  synthetic-based  and 
other  non-aqueous  drilling  fluids,  21548 
Meeting.  20789 
Water  pollution  control 
CX;ean  dumping;  site 
Coos  Bay,  OR.  17  240 
Water  programs: 
Water  quality  plannii  ig  and  management;  listing 
requirements,  4" '  1 9 
Water  supply: 
National  primary  dhi  iking  water  regulations — 
Arsenic;  maximum  contaminant  level.  38888 
Ground  Water  Rul  t.  25894 
Ground  water  sysl  ;ms;  waterbome  pathogens 
from  fecal  co  itamination;  public  health 
risk  reductior.  30194.  37331 
Interim  enhanced  urface  water  treatment 
rule.  Stage  1  disinfectants  and 
disinfection  byproducts  rule,  and  State 
primacy  requrements;  revisions,  20314, 
37092 
Long  Term  1  Enhi  inced  Surface  Water 
Treatment  an  I  Filter  Backwash  Rule. 
17842.  1904« 
Public  water  syste  ns:  unregulated 

contaminant  i  nonitoring  regulation. 
1 1386 
Radionuclides;  maximum  contaminant  level 
goal,  levels,  a  nd  monitoring 
requirejnents.  21576 
Radon-222;  maximum  contaitunent  level  goal; 


Non-liquid  PCBs 
distribution  ii 


public  health 
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designations — 


protection,  39113 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request.  1 366. 
1861.  2162.  2608.  3443.  3680.  4243.  5633. 
7390,  7544.  8699,  8964,  10782,  1 1304, 
11305,  11306.  12224,  12225,  12227, 
13748,  13962,  15149,  15633,  16589. 
17258,  17498,  19750,  20451,  20813. 
20819,  21 177,  21415,  21763.  24692, 
25322,  25323,  25324,  25325,  261%, 
26829,  30109,  30585.  31550,  31894. 
318%,  34690,  37128,  37131,  37778,  39142 
Reporting  aixl  recordkeeping  requirements, 

8139,  15150,  19751,  34171 
Submission  for  OMB  review;  comment  request, 
2388.  2609.  3957.  3958.  4421,  4422,  4423, 
7004.  7390,  7545,  8700,  12229,  12230. 
12231,  12548,  13%1.  I4%5,  15151, 
16913,  16914.  16915.  17263.  17499, 
20452,  20453,  20454.  21416.  24194. 
26603,  30402,  30403,  31307.  31308, 
31551,  33316,  33317,  34172,  35922, 
35923,  35924,  37971,  3%  12.  39894. 
40091,40092 
Air  pollutants,  hazardous;  national  emission 
standards: 
Connecticut  and  Massachusetts;  constructed  or 
reconstructed  major  sources;  maximum 
achievable  control  technology 
determinations,  8140 
Electic  utility  steam  generating  units;  additional 

information  solicitation,  10783 
Maximum  achievable  control  technology 
standards — 
Indiana.  17264 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Storage  Tank  Emission  Reduction  Partnership 
Program;  slotted  guidepoles  at  petroleum 
and  organic  liquid  storage  vessels,  19891 
Air  pollution  control: 
Acid  rain  program — 

Nitrogen  oxide  emissions;  administrative 

review  petitions,  4424 
Nitrogen  oxide  emissions;  apportionment 
methods;  approval  petition.  26198 
Citizens  suits;  proposed  settlements — 
Chemical  Manufacturers  Association.  10784 
Pharmaceutical  Research  &  Manufacturers  of 

America  et  al.,  452 
South  Coast  Air  Quality  Management 
District.  10784 
Clean  Air  Act  grants — 

Nevada.  17264 
Clean  Air  Excellence  Awards  Program; 

establishment,  10490 
State  operating  permits  programs — 
Louisiana,  26830 
Nevada.  1369 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements;  equipment 
certification — 
Engelhard  Corp.,  4959 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
DKK  Corp.  Model  GFS-1 12E  U.V. 

Fluorescence  S02  Analyzer.  2610 
DKK  Corp.  Model  GUX-1 13E  Ozone 

Analyzer,  etc.,  11308 
URG-MASSIOO  Single  PM  2.5  FRM 
Sampler,  etc.,  26603 


State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Connecticut,  37778 
Delaware,  36440 
District  of  Columbia,  36439 
Georgia,  10490 
Illinois,  38277.  38825 
Indiana,  38277 
Kentucky,  40093 
Maryland.  8701,  36439.  36441 
Nevada,  4%5 
New  Hampshire.  10785 
New  Jersey,  26605,  36689 
New  York,  161%,  36690 
Ohio,  34174 

Pennsylvania.  3230,  36438 
Texas,  1862,  37368 
Virginia,  36439 
Wisconsin,  38277 
Air  quality;  prevention  of  significant  deterioration 
(PSD): 
Knauf  Fiberglass,  GmbH,  Shasta  Lake,  CA, 

19753 
Permit  determinations,  etc. — 
ConAgra  Soybean  Processing  Co.,  IN,  1 4966 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Firumcial  Advisory  Board,  15633 
Environmental  Policy  and  Technology  National 

Advisory  Council,  18091,  37972 
EPA-USDA  Conunittee  to  Advise  on 

Reassessment  and  Transition;  meeting. 
30585,  35925 
Local  Government  Advisory  Committee.  453 
Scientific  Counselors  Board.  18991,  26606 
Confidential  business  information  and  data 
transfer,  2945,  2946,  3231,  4245,  10491, 
11574,  11777.  11998,  12232,  12549,  15152, 
17869,  19378,  19753,  20455,  30586,  38825. 
39897 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  1 150,  2389,  3449, 
4606,  5634,  7006,  8361,  10076.-  1 1574, 
12991.  14558,  15903,  17266,  18321, 
20157.  21417.  24953,  26198,  30587, 
31899,  34175,  35336,  36691,  37779, 
39146.40630 
Weekly  receipts,  1 150,  2390.  3448,  4605, 
5635.  7005.  8360.  10075,  1 1575,  12992, 
14558,  15903,  17265,  18321,20155. 
21418,  24952,  26198,  30587,  31898. 
34174,  35337,  36690.  37779,  39146, 
40629 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Rhode  Island.  14543 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
California.  253 1 1 
Lower  Owens  River  Project.  CA,  4817 
Meramec  River  and  Wetlands  Protection 

Project,  MO,  30587 
Peace  River  Intake  Facility,  FL;  expanded  water 
treatment  and  aquifer  storage/recovery 
facilities,  14559 
Tampa  Bay  Regional  Reservoir  and  Pipeline. 
FL,  18991 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Brownfields  Showcase  Communities.  1 4273 
Chesapeake  Bay  Program,  6371,  30588 
Childhood  blood-lead  screening  and  lead 

awareness  (educational)  outreach  for  Indian 
tribes.  8%7 


FEDERAL  REGISTER  INDEX,  January- June  2000 


EPA 


Drinking  water  source  water  protection; 
watershed  or  resource-based  planning 
approach,  30404 
Environmental  Justice  Office  Small  Grants 

Program,  1630 
Great  Lakes  international  coastal  wetlands 

monitoring  program,  1 2233 
Great  Lakes  Priorities  and  Funding  Guidance, 

2391 
Investigator-initiated  grants  program,  1 3964, 

35337 
National  Watershed  Forum;  watershed 
protection  and  restoration,  24693 
Regional  Pesticide  Environmental  Stewardship 

Program,  15328 
State  and  Tribal  Assistance  Grants,  15330 
Storage  Tank  Emission  Reduction  Partnership 
Program;  petroleum  and  organic  liquid 
vessels;  slotted  guidcpoles,  2391 
Superfund  Redevelopment  Pilot  Program,  10492 
Hazaixk>us  pollutants  assessment;  beiKhmark  dose 

software;  availability,  35925 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
E.L  du  Pont  de  Nemours  &  Co.,  Inc.,  39387 
Exxon  Mobil  Corp.,  21419 
FMC  Corp..  12233.  34694 
Project  XL  program;  site-specific  projects — 
IBM  copper  metallization  project,  Essex 

Junction.  VT,  37780 
International  Paper  Predictive  Emissions 

Monitoring  Project,  ME,  7546 
United  States  Postal  Service  Project,  CO, 
7547 
Integrated  risk  information  system: 
Health  effects  of  chronic  exposure  to  chemical 
substances;  information  request.  1 863, 
31309 
Meetings: 
Acephate,  disulfoton,  and  methamidophos; 
revised  pesticide  risk  assessment; 
stakeholders,  3231 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee, 
18092 
Agricultural  Worker  Protection  Program, 

National  Assessment;  workshops.  24953 
Air  emissions;  CERCLA  federally  permitted 

release  definition;  interim  guidance.  4966 
Altemative-fiieled  vehicles;  infrastructure  issues. 

18093 
Children's  caiKer  risk;  information  needs; 

workshop,  14966 
Children's  Health  Protection  Advisory 

Committee,  13965 
Clean  Air  Act  Advisory  Committee,  261 1, 

18094,31170,39388 
Dioxin  reassessment  documents;  toxicity 

equivalence  factors  for  dioxin  and  related 
compcAmds,  etc.;  peer  review  workshop, 
36898 
Effluent  Guidelines  Task  Force,  261 1,  20456 
Electric  utility  steam  generating  units;  hazardous 

air  pollutants,  18992 
Electronic  submission  of  environmental  reports. 

31171 
Endocrine  Disruptor  Screening  Program; 

priority-setting  workshop.  31900 
Enviroimiental  Financial  Advisory  Board,  7547, 

7548 
Environmental  Laboratory  Advisory  Board, 

5635,  12244.  24695.  38826 
Environmental  Policy  and  Technology  National 

Advisory  Council.  1151.  24469 
EPA-Intemational  City/County  Management 
Association;  Superfund  relocation  policy. 
8141 


FIFRA  Scientific  Advisory  Panel,  5636,  14275, 

31310.36133 
Good  Neighbor  Environmental  Board,  30988 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee.  16197 
Gulf  of  Mexico  Program  Focus  Teams,  34175 
Gulf  of  Mexico  Program  Managem^t 

Committee,  20456 
Gulf  of  Mexico  Program  Policy  Review  Board. 

7006 
Hazardous  waste  combustion  facilities;  human 
health  risk  assessment  protocol  document; 
peer  review.  30406 
Local  Government  Advisory  Committee.  7548, 

18992.  21178.  35338 
Microbial  and  Disinfectants/Disinfection 
Byproducts  Advisory  Committee.  133. 
7548.  30407 
Mississippi  River/Gulf  of  Mexico  Watershed 

Nutrient  Task  Force,  26606 
National  Drinking  Water  Advisory  Council, 
7548,  15634.  1  til  97.  20457,  20820,  31552, 
34466,  39613 
National  Environmental  Education  Advisory 

CouncU,  37781 
National  Environmental  Justice  Advisory 

Council.  18993 
National  Strategy  to  Develop  Regional  NuQient 

Criteria;  stakeholders,  30588 
Northeast  United  Sutes  Ozone  Transport 

Commission,  4424 
Ozone  Transport  Commission,  1865,  3131 1 
Pesticide  Program  Dialogue  Comriiitteet  14277, 

26199 
Phosmet;  revised  pesticide  risk  assessment; 

stakeholders,  4561 
Resource  Conservation  and  Recovery  Act 
program — 
Visions  for  the  Future,  37368 
Science  Advisory  Board,  1866,  3681.  4966, 
5637,  7549,  7870,  10493.  12550.  16916. 
16917,  18095,  20f.20.  30589,  32089, 
33318,  35338,  35632,  35926.  36134, 
36442,  36691,  37543,  39388,  39614 
Science  Advisory  Boanf  et  al.,  37544 
ScicnutK  Counselors  Board  Executive 

Committee,  3959.  4967,  7006,  24470 
State  and  Tribal  Toxics  Action  Forum.  10494, 

37369 
State  FIFRA  Issues  Research  and  Evaluation 

Group,  3682,  19754,  34176,  37781 
Strategic  SDWA  compliance  planning  for  small 

systetns  workshops,  38278 
Styrene-acrylonitrile  trimer,  toxicology  testing 

initiative;  peer  review  workshop,  4968 
Superfiind  Recycling  Equity  Act;  stakeholders, 

37370 
Tribal  Pesticide  Program  Council,  3449 
U.S.  Government  Representative  to  Commission 
for  Environmental  Cooperation — 
Governmental  Advisory  Committee,  1370 
National  Advisory  Committee,  1 369 
Voluntary  Children's  Chemical  Evaluation 
Program;  stakeholder  involvement  process, 
30989 
Voluntary  children's  health  chemical  testing 
program;  stakeholder  involvement  process, 
2163,  16590 
Western  Regional  Air  Parmership;  workshops, 
40630 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations: 
Alaska,  453 
Guam,  35927 
Pesticide  data  submitters  list;  availability,  24470 
Pesticide,  food,  and  feed  additive  petitions: 
Acetochlor  Registration  Partnership  et  al..  3682 


AgrEvo  USA  Co..  3690.  8143.  38543 

AgriPhi.  Inc..  etal..  25717 

American  Cyanamid  Co..  12244.  16594,  19756 

Aventis  CropScirice  USA,  31904 

Aventis  CropScience  USA,  et  al.,  40632 

BASF  Corp.,  21427 

Bayer  Corp..  7008.  1 1052,  16598 

Biotechnologies  for  Horticulture.  Inc..  38550 

BioTEPP.  Inc..  17869 

Bird  Shield  Repellent  Corp.,  3693 

EcoUb  Inc.,  18322,  18324 

Elanco  Animal  Health.  25721 

Gustafson  LLC.  8970 

Interregional  Research  Project  (No.  4\  2612. 

16602.  17872,  38535 
LignoTech  USA.  Inc.,  19759 
McLaughlin  Gormley  King  Co.  et  al,  16608 
Milliken  Chemical.  20968 
Monsanto  Co.  et  al.,  1370 
Mycogen  Seeds,  1 1 3 1 1 ,  37545 
Natural  Plant  Products  SA..  33318 
Novartis  Crop  Protection,  Inc.,  2949,  5639, 

18328,20972,24471.31908 
Prophyu  Biologischer  Pflanzenschuu  GmbH. 

3696 
Rohm&  Haas  Co..  14278 
Tomen  Agro,  Inc..  et  al.,  10078 
Vinclozolin,  34179 
Zeneca  Ag  Products,  30591 
Pesticide  programs: 
Organophosphates;  risk  assessments  and  public 
participation  in  risk  management — 
Acephate  and  methamidophos,  8702 
Chlorpyrifos;  meeting.  30 110 
Chlorpyrifos-methyl  and  trichlorfon.  24954 
Coumaphos,  24468 
Diazinon,  31902 
Dircrotophos,  37371 
Disulfoton,  12992 

Ethyl  paiathion  and  fenitrothion.  1 1050 
Malathion.  30407 
Mevinphos,  40631 
Mevinphos  and  phosalone.  1867 
Phosmet.  14967 

Phostebupirim  and  tetrachlorvinphos.  16197 
Pirimiphos-methyl.  16592 
Pesticide  data  submitter  rights  for  data 

submitted  in  support  of  tolerance  actions; 
paper  availability.  2947.  19755 
Restricted  use  pesticides;  applicators 
certification;  State  plans — 
Delaware.  34178 
Treated  articles  exemption;  clarification.  7007 
Worker  protection  standards — 
Roses  harvested  by  hand  cutting;  eariy  entry 
prohibition;  exception  request,  36134 
Pesticide  registration,  cancellation,  etc.: 
AgrEvo  Environmental  Health  et  al.,  4969 
American  Cyanamid  Co..  301 1 1 
Azinphos-methyl,  20966 
Bio-Care  Technology.  10077 
BioTEW»,  Inc..  et  al..  35928 
Burkholderia  cepacia  strain  Ral-3.  6369 
Camas  Technologies.  Inc..  2948 
Cyanazine,  771 

CYTEC  Industries  Inc..  15634 
Decco/Elf  Altochem  North  America.  Inc..  et  al.. 

7870 
Dow  AgroSciences.  1869 
Dragon  Chemical  Corp.  et  al..  37372 
DuPont  Agricultural  Products  et  al.,  34702 
Foliar  Nutrient.  Inc..  301 12 
Formetanate  hydrochloride.  6208 
ISK  Biosciences  Corp.  et  al..  16199 
ISP  Fine  Chemicals.  Inc..  1 1310 
Monsanto  Co..  8142 
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Mycogen  Seeds  ei 


aJ..  26199,  38826 


Novanis  Crop  Pro(  ection.  1 887 


Onho  Group  et  al 


Pesticide  reregistn  lion  performance  measures 

and  goals,  37!  75 
Risk  assessments  i  vailability,  39898 
:  14176 

et  al..  24477 


Sankyo  Co.,  Ltd. 

Veidant  Brands.  Ir^ 
Pesticides;  emergenc;  exemptions,  etc.: 

Acibenzolar.  1224| 

Buprofezin.  31312 

Fluazinam,  I3%5 

Tebufenozide.  etc.J  3699 

Thiabendazole.  10"  85 

Thiamethoxam.  31  )I0 
Pesticides;  experimer  tal  use  permits,  etc.: 

AgriPhi.  Inc..  2091 6 

American  Cyanam  d  Co.  et  al.,  25724 


Dow  Agroscienccs 
i.P.  BloRegulators. 
Monsanto  Co..  63"^ 


1889 


LLC.  10081 
Inc.,  et  al..  1 1057 
38828 
Mycogen  Corp.,  1 1575 
Pesticide  tolerance  re  issessment  arid  reregistration; 
public  participation  process;  comment 
request.  14200.  J4955 
Project  XL  (excelleiM^  and  leadership)  innovative 
technologies  projects: 
Elmendorf  Air  Forte  Base.  AK,  5868 
Georgia-Pacific  Corporation  Big  Island.  VA, 

project;  final  igreement,  26606 
International  Paperj  Project.  ME,  25920 
Labs21  program;  improved  enviroiunental 
performance  at  laboratories;  policy  or 
regulatory  flexibility  as  incentive,  35929 
Naval  Sution  Maypon,  FL;  beneficial  reuse  of 

dredged  mateifal,  25327 
Progressive  Auto  liisurance  Co.;  pay-as-you- 
drive  auto  insurance  program.  3%  14 
Reports  and  guidance!  documents;  availability,  etc.: 
Acute  exposure  guideline  levels;  values,  14186 
Air  emissions;  CEI ICLA  federally  permitted 

release  definiton.  12551.  39615 
Alternative  dispute  resolution;  policy  statement, 

13383 
Annual  Complianci :  Assistance  Activity  Plan; 

comment  requ  ;st,  11313 
Civil  rights;  EPA  a  isistance  recipients 

administering  environmental  permitting 
programs,  and  investigation  of 
administrative  complaints  challenging 
permits,  3965(  i 
Community  involviiment  in  supplemental 

environmental  projects,  40639 
Dioxin  and  dioxin-  ike  compounds  and  other 
persistent  bioa  ^cumulative  toxic  chemicals; 
community  rij  ht-to-know  toxic  chemical 
release  report!  ig,  37548 
Federal  Financial  Accounting  Standards — 
CERCLA  enforc  rment  discretion  exercised  in 
anticipation  of  full  cost  accounting, 
35339 
Food  Quality  Prote  :tion  Act;  science  policy 
issues — 
Choosing  Percer  tile  of  Acute  Dietary 
Exposure  as  Threshold  of  Regulatory 
Concern,  15330 
Non-detected/noi  i-quantifled  pesticide 

residues;  va  ue  assigiunents,  17266 
Performing  aggn  gate  exposure  and  risk 

assessments  459 
Pesticide  chemic  lis  that  have  cominon 
mechanism  }f  toxicity;  cumulative  risk 
assessment.  40644 
Pesticides;  impoi  t  tolerances  and  residue  data 
for  impone<  food;  comment  request. 
35069 
Pesticides;  refmii  ig  anticipated  residue 
estimates  in  acute  dietary  probabilistic 
risk  assessment.  39147 
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Freshwater  invertebrates,  toxicity  and 

bioaccumulation  of  sediment-associated 

contaminants;  measurement  methodology, 

16200 
Hazardous  substances;  acute  exposure  guideline 

levels;  values  and  executive  summaries, 

39264 
Hazardous  waste  combustion  facilities; 

screening  level  ecological  risk  assessment 

protocol,  7012 
Indoor  residential  insecticide  product  label 

statements,  16614 
Insect  repellents  labeling  guidance,  301 13 
Lakes  and  reservoirs;  nutrient  critical  technical 

guidance  manual,  33322 
Minimum  risk  pesticides;  clarification  of 

composition,  labeling,  food  tolerances,  and 

State  regulation  issues,  33542 
One-hour  ozone  attainment  demonstrations, 

8703 
Pesticide  registrants — 
First  aid  instructions,  20978 
Mandatory  and  advisory  labeling  statements, 

31313 
Voluntary  pesticide  resistance  management 
labeling  based  on  mode/target  site  of 
action  on  pest,  301 15 
Pesticide  Registration  Notice;  pests  of 

significant  public  health  importance:  list, 

16615,  36442 
QTRACER  Program  for  tracer-breakthrough 

curve  analysis  for  karst  and  fractured-rock 

aquifers;  and  lexicon  of  cave  and  karst 

terminology,  5643 
Residential/household  use  pesticide  product 

labels;  disposal  instructions;  guidaiKe  for 

pesticide  registrants,  37383 
Resource  Conservation  and  Recovery  Act 

cleanup  reforms;  corrective  action  guidance 

documents;  schedule  and  conunent  request, 

15904 
Sector  Facility  Indexing  Project  evaluation 

report;  Internet  availability,  34704 
Self-policing  incentives;  discovery,  disclosure, 

correction,  and  prevention  of  violations 

(audit  policy);  policy  statement.  19618 
Small  business  compliaiKe  policy,  1%30 
Superfiind  probabilistic  risk  assessment  to 

characterize  uncertainty  and  variability; 

guidance,  7550 
Tribal  drinking  water  operator  cenification 

program  guidelines;  comment  request. 

16917 
U.S.  greenhouse  gas  emissions  and  sinks  (1990- 

1998);  inventory,  11314 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  32088 
Solid  wastes: 

Recovered  materials  advisory  notice; 

availability,  3082,  5933 
Superfiind;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
7-7  Merger,  Inc.,  Site,  OH,  16392 
Bates  Mill  Site,  MN,  3233 
Blackberry  Valley  Drum  Site,  SC,  20821 
C&J  Disposal  Site,  NY.  18096 
Carolina  Creosoting  Corp.  Site.  NC,  13384 
Casmalia  Disposal  Site.  CA,  13967,  36900 
Colorado  School  of  Mines  Research  Institute 

Site,  CO.  15904 
Danmark  Site.  FL.  13749 
Double  A  Metals  Site.  IL,  21 178 
East  Multnomah  County  Grourxlwater 

Contamination  Site,  OR,  20158 
Former  Witter  Co.  Site,  MO,  5340 
Hoxie  Crash  Site,  KS,  34180 


Jeanette  Faye  Burns  Estate  State  Wide  Metal 

Recycling  Site,  lA,  12994 
Lakewood  Banery  Site,  GA,  5644 
Lancaster  Plating  Site,  NC.  36900 
Landia  Chemical  Co.  Site,  FL.  40093 
Lawton  Property  Site,  MI,  20457 
Lyman  Dyeing  and  Finishing  Site.  SC,  19897 
Nahant  Marsh  Site,  L\.  32090 
National  Zinc  Site,  OK,  18995 
North  Penn  Area  I  Site,  PA,  31315 
Organic  Chemical,  Inc.  Site,  MI,  20457 
Peele-Dixie  Wellfield  Site.  FL,  4819 
Prospective  purchaser  agreements — 
Oronogo-Duenweg  Mining  Belt  Site,  MO, 
2953 
Rutledge  Property/Rock  Hill  Chemical  Co.  Site, 

SC,  13969 
San  Fernando  Valley  Crystal  Springs  Site,  CA, 

24696 
San  Fernando  Valley  Pollock  Site,  CA,  37549 
Solvent  Recovery  Corp.  Site,  KS,  18332 
South  Bay  Asbestos  Site,  CA.  3191 1 
Strother  Field  Industrial  Park  Site,  KS,  8362 
Surrette  America  Battery  Removal  Site,  NH. 

7013 
Syosset  Landfill  Site,  NY,  12552 
Tri-County /Elgin  Landfill  Site,  IL,  31315 
Tulalip  Landfill  Site.  WA,  37782 
U.S.  Radium  Site,  NJ,  20458 
Union  Pacific  Railroad  Wallace-Mullan  Branch. 

ID,  26831 
Uniroyal  Hill  Street  Site,  IN.  370< 
Vacant  Lot  Site.  IL.  37973 
Westgate  Mobile  Home  Site,  SC,  i974 
West  Site/Hows  Comer  Site,  ME,  37973 
WICO  Site,  Sl  Thomas,  VI.  773 
Superfund  program:  \ 

Emergency  Planning  and  Community  Right-To- 
Know  Act — 
Report  preparations;  training  couses,  10083 
Federal  Agency  Hazardous  Waste  uompliance 
Docket;  Federal  facilities;  list  update, 
36994 
Prospective  purchaser  agreements — 
Avtex  Fibers  Site,  VA,  7871 
Qear  Creek/Central  City  Site,  CO,  8973 
Copley  Square  Plaza  Site,  OH,  34180 
Gary  Lagoons  Site,  IN,  10787 
Ihdustri-Plex  Site,  MA,  1386 
Metro  Container  Corp.  Site,  PA,  7552 
North  Penn  Area  7  Site.  PA,  39617 
Redding  Life  Care,  LLC.  16391 
Solar  Paints  and  Varnishes  Site,  WI,  37781 
Standard  letter,  checklist,  and  model 

agreement;  availability.  1381 
Vacant  Lot  Site.  IL.  37972 
Yurgin  Motors  Site.  NJ.  20979 
Toxic  and  hazardous  substances  control: 
l.l.2-trichloroethane:  enforceable  consent 

agreement  and  testing  consent  order.  37550 
Asbestos-containing  materials  in  schools;  State 
waiver  requests — 
Oklahoma,  1387,25921 
Texas.  8974 
Chemical  testing — 
Dau  receipt,  4606 
Section  21  petition  receipt,  2164 
Citizens'  petitions — 
People  for  Ethical  Treatment  of  Animals  et 
al..  18097 
Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  and  Indian 
Tribe  authorization  applications — 
California.  8704 
Cherokee  Nation.  3960 
Illinois.  10787 
Kansas,  2396,  20458 
Michigan.  21178 
Minnesota,  25923 
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New  chemicals — 
Receip(  and  status  information,  3709,  10086, 

1496^,  15635,  21422,  37554.  37559 
Test  marketing  exemptions,  1 2249 
Premanufacture  exemption  approvals,  37974, 

37976 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Arizona,  18101 
Test  guidelines;  availability  and  comment 

request,  1891 
Test  marketing  exemption  approvals,  18101 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Alaska — 
Log  transfer  facilities;  general  permits,  1 1999 
Mechanical  placer  mining  and  medium-size 
suction  dredging;  general  permits,  2400 
Seafood  processors;  general  permit,  21432, 
24957 
Maine  et  al. — 
Non-contact  cooling  water  discharges;  general 

permits,  24195 
Water  treatment  facility  discharges;  general 
permits.  40650 
State  programs — 
Maine.  39899 

New  York;  letter  from  EPA.  24957 
Storm  water  discharges  from  construction 

activities;  general  permit,  25122 
Storm  water  multi-sector  general  permit  for 

industrial  activities.  17010 
Texas;  ready-mixed  concrete  plants,  concrete 
products  plants,  and  associated  facilities; 
general  permit,  2165 
Water  pollution  control: 
Qean  Water  Act- 
Class  I  administrative  penalty  assessments, 

12994 
Gass  11  administrative  penalty  assessments. 

21764 
State  Revolving  Fund  Program;  labor 
standard  provisions,  38828 
Effluent  guidelines  plan  (biennial),  37783 
Great  Lakes  System;  water  quality  guidance — 

Wisconsin;  letter  availability,  38830 
Marine  discharges  of  vessel  sewage,  prohibition; 
petitions,  etc. — 
Arizona,  32093 
New  Jersey.  17500.  3209! 
New  Yoric  17501.37385 
Utah.  32093 
Marine  sanitation  device  standard;  petitions — 

Massachusetts.  37788 
Sludge  management  (biosolids)  program 
applications — 
Wisconsin.  26607 
Total  maximum  daily  loads — 
Mermentau  and  Vermilion/Teche  river  basin. 
LA;  detemunations  that  TMLDs  are  not 
needed.  19762.  25924 
Total  maximum  daily  loads  for  copper  in 
Arthur  Kill  and  Kill  Van  Kull, 
withdrawal;  and  for  nickel  in 
Hackensack  River,  esublishment.  2398 
Virginia — 
Continuing  planning  process;  availability, 
4972 
Water  quality  criteria: 
Ambient  water  quality  criteria — 
Dissolved  oxygen  (saltwater);  Cape  Cod  to 
Cape  Hatieras,  2954 
Water  supply: 
Public  water  supply  supervision  fvogram — 
South  Dakota.  2683! 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 


Equal  Employment  Opportunity 
Commission 

RULES 

Americans  with  Disabilities  Act 
Mitigating  measures  used  by  persons  with 
impairments;  Title  I  interpretive  guidance, 

36327 

PROPOSED  RULES 

Federal  sector  equal  employment  opportunity: 
Americans  with  Disabilities  Act 

nondiscrimination  standards;  applicability 
to  Section  501  of  Rehabilitation  Act,  11019 

Semi-annual  agenda,  23600 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1058, 

!5!53,  15907 
Submission  for  0MB  review;  conunent  request, 
2617,  35931.  35932.  37133 
Meetings;  Sunshine  Act,  2400,  5644 

Executive  Office  of  the  President 

See  CouiKil  on  Environmental  Quality 
See  Management  and  Budget  Office 
See  National  Drug  Control  Policy  Office 
See  National  Education  Goals  Panel 
5**  National  Partnership  for  Reinventing 

Government 
See  Presidential  Commission  on  Assignment  of 

Women  in  the  Armed  Forces 
See  Presidential  Documents 
See  Science  and  Technology  Policy  Office 
See  Trade  Represenutive.  Office  of  United  States 

Export  Administration  Bureau 

RULES  • 

Export  administration  regulations: 

Administrative  enforcement  proceedings.  1 4862 
Editorial  clarifications  and  revisions,  14858 
Encryption  commodities  or  software;  export  aiHl 
reexport  to  individuals,  commercial  firms, 
and  other  non-govenunent  end-users  in  all 
destinations.  2492 
High  performance  computers;  License  Exception 
CTP  revisions.  12919 
Correction,  13879 
India  and  Pakistan;  entity  list;  entities  removed, 
license  policy  revised,  and  list  reformatted. 
14444 
North  Korea;  easing  of  export  restrictions, 

38148 
Restrictive  trade  practices  or  boycotts;  editorial 
clarifications  and  revisions,  34942 
Export  licensing: 
Commerce  Control  List;  revisions  and 

clarifications,  34073 
Commerce  control  list — 
Microprocessors  controlled  by  ECCN  3A00I 
and  graphics  accelerators  controlled  by 
ECCN  4A003;  License  Exception  CIV 
eligibility  expansion,  37039 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  20946, 
20947,  34438 

Export  privileges,  actions  affecting: 
Boone,  David  Sheldon,  39348 
Hua  Ko  Electronics  Co.  Ltd..  1356      h 
Thane-Coat.  Inc.,  et  al.,  21 169 

Meetings: 
Information  Systems  Technical  Advisory 
Committee,  2579,  17855,  39598 
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Materials  Processing  Equipment  Tedmical 

Advisory  Committee,  19358 
Materials  Technical  Advisory  Committee.  26179 
Presidents  Export  Council.  1587.  6358.  7829. 

21718.25466 
Public  key  infrastructures  for  advanced  network 

technologies;  workshop.  19358 
Regulations  aitd  Procedures  Technical  Advisory 

Committee,  1 1761,  34146 
Transportation  and  Related  Equipment 

Technical  Advisory  Committee,  35045 
National  Defense  Stockpile;  market  impact  of 
proposed  disposal  of  excess  commodities, 
15613 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5644. 
40664 
Meetings: 
Advisory  Committee.  12000.  34705 
Sub-Saharan  African  Advisory  Committee. 
26612 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Federal  regulatory  review.  21 128 
Loan  policies  and  operations — 
Participations  in  loans  from  non-System 
lenders.  24101.  26278.  33743 
Miscellaneous  amendments;  correction.  8023 
Standards  of  conduct  and  loan  policies,  40486 
PROPOSED  RULES 
Farm  credit  system: 
[>isclosure  to  shareholders — 

Annual  reporting  requirements.  14494 
Federal  Agricultural  Mortgage  Corporation; 

risk-based  capiu!  requirements.  1676.  9223 
Loan  policies  and  operations,  ptc. — 
Loans  to  designated  parties:  approval.  14491 
Other  financial  institutions  lending.  2 1 1 5 1 . 
39319 
Organization — 

Stockholder  vote  on  like  lending  authority, 

26776 
Termination  of  FCS  charter  to  become 
finaiKial  institution  under  another 
Federal  or  State  chartering  authority;  exit 
fee  calculation,  5286 
Semi-aiuiual  agenda.  23790 

NOTICES 

Meetings;  Sunshine  Act.  1389.  1892.  3%2.  4819, 
7872,  12250.  19378.  24212.  25482.  35633. 
37789 
Reports  and  guidance  documents;  availability,  etc.: 
Farm  Credit  System  institutions;  official  names; 
policy  statement.  301 17 

Farm  Credit  System  Insurance 
Corporation 

PROPOSED  RULES 

Semi-annual  agenda.  23798 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Secure  base  anMuni  and  allocated  insuratxre 
reserve  accounts;  policy  statement.  5340 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
1999  crop  and  market  loss  assistance.  7942 
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appraisals;  regulatory 
correction,  14432 
collection — 

program,  31248 

Assistance  Program. 
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Peanuts.  8243,  lAll7 
Program  regulation 
Real  esute  and  c  lattel 

streamlining 
Servicing  and 
Disaster  set-as)de 
Special  programs: 
Lamb  Meat  Adjustment 
38409 

PROPOSED  RULkS 

Farm  marketing  qu<  <as,  acreage  allotments,  and 
production  adjfstments: 
Commodity  programs;  farm  rcconstitutions. 
S444 
Program  regulation^: 
Loans  to  Indian  tribes  and  tribal  corporations, 
17206 

NOTICES 

Agency  informatiot^  collection  activities: 
Proposed  collectitoi;  comment  request,  1S8S, 
3200.  14522(  15300.  18274,  19867,  30389, 
37112 
Meetings: 
Beginning  Farmeb  and  Ranchers  Advisory 

Committee,  |5890 
National  Drought]  Policy  Commission,  I3SS, 
3408,  5306,  p824,  17620,  25464 
Warehouse  Act  fee* 
Cotton,  etc..  39347 
Warehouses,  licensed;  cancellations  and/or 
terminations;  libt  availability.  20430 

Federal  Aviation  Administration 

RULES  I 

Administrative  regi^ations: 
Air  traffic  and  related  services  for  aircraft  that 
transit  U.S.-^ontrolled  airspace  but  neither 
take  off  froi$.  nor  land  in,  U.S.;  fees, 
36002 
Air  carrier  certification  and  operations: 
Antidrug  and  alc(  hoi  misuse  prevention 
programs  foi  personnel  engaged  in 
specified  avj  ition  activities;  office 
addresses  CO  nrected,  18886 
Correction.  26  28 
Digital  flight  dau  recorder  requirements  for 
Aitbus  airpl)  nes;  comment  request; 
correction.  2295 
International  Avii  ttion  Safety  Assessment 

Program.  33 '5 1 
Pressurized  fusel)  ges;  repair  assessment.  24108 

Correction.  35'  03 
Smoking  prohibit  on  on  scheduled  passenger 

flights.  3677  5 
Terrain  awarenes: ;  and  warning  system.  1 6736 
Aircraft  products  ar  d  parts;  certification 
procedures: 
Changed  product ;  type  certification  procedures, 
36244 
Airmen  certificatior  : 
Pilots,  flight  inso  ictors,  and  ground  instructors 
outside  U.S.  licensing  and  training; 
comments  di  sposition.  2022 
Airports: 

Passenger  facility  charges.  34536 
Air  traffic  operating  and  flight  rules,  etc.: 
Ethiopia;  flights  i  /ithin  territory  and  airspace; 

prohibition.  1 1 21 4 
Grand  Canyon  Ni  itional  Park,  A2;  special  flight 
rules  in  vicii  lity — 
Commercial  aii  tour  limitation,  17708 
Special  flight  tiiles  (SFAR  No.  50-2); 

effective  date  delayed,  5396 
Special  flight  r  iles  area  and  flight  free  zones; 
modificati  mi  of  dimensions,  1 7736, 


33751 
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Helicopter  operations  under  instrument  flight 
rules;  flight  plan  requirements,  3540 

National  parks  air  tour  management.  34368 

Reduced  vertical  separation  minimum,  5936 

Serbia-Montenegro;  flights  within  territory  and 
airspace;  prohibition  removed  (SFAR  No. 
84),  16112 

Special  visual  flight  rules.  161 14 
Effective  date,  31798 
Airworthiness  directives: 

AeroSpace  Technologies  of  Australia  Pty  Ltd., 
5421 

Aerospatiale.  10381.  15226 

Agusia  S.p.A..  346,  4100,  20081,  21634 

Airtxis.  204,  21 1.  213,  697,  1537.  3799.  5243, 
5739.  5751,  5756,  8642,  9209,  9212> 
11204,  12075.  12077.  12080.  14853. 
15534.  16802.  19308.  20070.  20076, 
20078.  20715.  30536.  30874,  33441, 
34055.  34059.  34069.  34938.  37017, 
37019.  37026,  37028.  37029.  37272. 
37476,  37845,  37853,  39072,  39077 

Air  Tractor  Inc.,  35267 

Alexander  Schleicher  GmbH  &  Co.,  10934, 
12072 

AlliedSignal  Inc..  1SS31 

Allison  Engine  Co..  26121.  36317 

AyresCorp.,  14847,  36055 

Bell.  8032,  10385,  10937,  12071,  16804,  32021 

Bob  Fields  Aerocessories,  12463 

Boeing.  I.  205.  1051,  2285,  2289.  3801,  4356, 
4757,  5222,  5229,  5235,  5238.  5742.  5746, 
5753.  6444.  6534.  8640.  8645,  8845,  9215. 
10693,  10695.  11861,  13871,  14834, 
14838,  14848.  17583.  18879.  18881. 
18883.  19296,  19302,  19306,  19310, 
21633,  24383,  24384,  24631,  25278, 
25281,  25829,  25833,  30532,  33444, 
34048,  34061,  34063,  34928,  34932, 
34935,  35563,  3701 1,  37015,  37022, 
37843,  37848,  39076,  39079,  39788 

Bombardier,  1765.  2019.  3379,  4354,  4755, 
5745,  14822,  20075,  37014 

British  Aerospace,  207,  1763,  4349,  5228,  9214, 
14845,  14850,  15230,37025 

British  Aerospace  Jetstream,  30863 

Cameron  Balloons.  Ltd..  8653 

Cessna.  2844.  4351,  8649,  10377,  15232 

CFE  Co..  691 

CFM  International,  16309,  37031 

Commander  Aircraft  Co.,  34941 

Construcciones  Aeronauticas,  S.A.  (CASA), 
12081 

Dassault,  10691.  13668.  34926.  37480 

de  Havilland.  4095 

Domier.  4353.  11859,  14828.  19313 

Empresa  Brasileira  de  Aeronautica  S.A..  5425. 
9217,  17586,  30539.  39541 

Eurocopter  Deutschland  GmbH,  2017.  3796. 
15858.  24872,  31255 

Eurocopter  France,  5741.  7427,  12462,  13875, 
14209,  15857,  20721.  20894,  31256, 
32015,  32016.  32018,  33743,  35819, 
36059,  37271 

Fairchild,  1540.  8037,  14825 

Fokker.  695,  2287,  921 1,  12073,  20074.  20719. 
30529,  35817,  37274 

General  Electric  Aircraft  Engines,  1771,  8039 

General  Electric  Co.,  692,  5759,  5761,  6533, 
10698.  12460.  15536,  21636.  21638. 
21642,  37009.  39536 

Gulfstream.  20072.  3201 1 

Harbin  Aircraft  Manufacturing  Corp.,  5419 

Hofftnann  Propeller  Co.,  8844 

Honeywell,  12085,  14831,  20717,  35566 

Industrie  Aeronautiche  e  Meccaniche,  7717, 
19305 


International  Aero  Engines  AG,  36783 
Israel  Aircraft  Industries,  Ltd.,  8848,  1631 1, 

32013,34054 
Kaman  Aerospace  Corp.,  3583 
Lcarjet.  16129,  24870 
Lockheed,  20347.  25280.  36053 
Maule  Aerospace  Technology.  Inc..  26735 
McDonneU  Douglas,  2861.  2863,  3794,  4870. 
5241,  7719.  8024.  8025,  8027.  8028,  8030. 
8031,  8035,  8651,  10379,  11459,  17763. 
20320.  20321,  20322,  20324.  20326. 
20327,  20329,  20330,  21 134,  25437, 
25627,  26124,  26738,  30534,  31253, 
34322,  39539 
'    MD  Helicopters  Inc.,  7428,  10938,  26122, 
31259 
Mitsubishi,  5422,  30865 
New  Piper  Aircraft,  Inc.,  15537.  33745 
Partenavia  Costiuzioni  Aeronauticas  S.p.A., 

7716 
Pilatus  Aircraft  Ltd.,  1767.  5428,  35270 
Pratt  &  Whitney,  2864,  37473 
Raytheon,  1538,  4754,  5749,  12082,  24381. 

30538 
REVO,  Inc.,  34065 

Robinson  Helicopter  Co.,  17987,  20895,  21 136 
Rolladen  Schneider  Flugzeugbau  GmbH,  1769 
Rolls-Royce  Ltd..  39286 
Rolls-Royce  pic,  4760,  7720,  12084,  14207, 

20714,  30527,  35814 
Saab,  209.  1761.  1762.  37478.  37851 
Short  Brothers.  3798 
Short  Brothers  &  Harland  Ltd..  4761 
Sikorsky.  13877.39074 
SOCATA— Groupe  AEROSPATIALE.  5427 
Turbomeca.  19298.  19299.  19300 
Twin  Commander  Aircraft  Corp..  5424 
Airworthiness  standards: 
Special  conditions — 
Airbus  A-300  Model  B2-1A.  B2-1C,  B4-2C, 
B2K-3C,  B4-I03,  B2-203,  B4-203 
airplanes,  19294 
Ayres  Corp.  Model  LM-200  Loadmaster 

airplane,  1758 
Boeing  Model  727-200  and  727-200F  series 

airplanes.  13666 
Boeing  Model  747-200  (E-4B)  series 

airplanes,  25435 
Boeing  Model  777  series  airplanes,  16305 
Cessna  Aircraft  Co.  Model  525A  airplane, 

7283 
Cessna  Model  1 72/K/L/M/N/P  airplane,  etc., 

37006 
McDonnell  Douglas  DC-9-30  series  airplanes, 

16128 
McDonnell  Douglas  Model  MD- 1 0-1 0/1  OF 

and  MDIO-30/30F  airplanes,  9996 
Raytheon  Aircraft  Co.  Model  4000  airplane, 
35813 
Transport  category  airplanes^ 
Mode  "C"  transponders  with  single  Gillham 
code  altitude  input;  withdrawn,  21133 
Class  B  airspace,  19826.  36060 
Class  C  airspace.  6535,  8849,  16130 
Class  D  airspace.  1308,  1309,  2537,  4102,  5762, 
6320,  7287.  8269,  8655,  15859,  15860, 
20852.  25439,  30877,  30878.  32023,  33749, 
39081,40492 
Class  E  airspace,  348,  349,  699,  700,  1774.  2538, 
2539.  3381,  3382,  4103,  4871,  4872,  4873. 
4874,  5762,  5763,  5764,  5765,  5766,  5768. 
5769,  5770,  5999,  6000.  6320,  7722,  8043. 
8044.  8045.  8046,  8270.  8656,  9998,  10386. 
10387,  10700.  10701.  11369.  11866,  12630. 
12917,  12918,  14344,  14855,  14856,  14857. 
15860.  15861.  16130.  16131.  16808,  17133, 
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19315,  19316,  19317,  19827.  19828,  20349, 

20350,  20351,  20723,  20724,  20852,  21301, 

21302,  21303.  21304,  21305.  21306.  21644. 

25439.  25440.  26126.  26128.  30541.  30877. 

30879,  30880.  33230.  33614.  33749.  33750. 

34392.  36602,  37035,  37277.  37694.  37695. 

37696.  37833.  38720.  38721.  38722.  38723. 

39081.  39082.  39083.  39084.  39085.  39790, 

39791.39792.39793,40167 
Colored  Federal  airways,  17588,  35822 
Federal  airways.  8271.  19818 
IFR  altitudes.  2291.  14442.  26740 
Jet  routes.  11461.  12918.  17589.  35822.  37277 
Low  airspace  areas.  38723 
Restricted  areas.  9999.  21306.  35273.  37038 
Standard  instrument  approach  procedures.  350, 

2023,  2025,  4875.  4877,  4879,  6321,  6324, 

10000.  10001.  10004,  13669,  13671.  13673. 

15540.  15541.  15544.  17990.  17991.  20896. 

20898,  20901.  25838.  25842.  31427.  31798. 

35274.  35275,  37278,  37279,  39794,  39796 
VOR  Federal  airways,  35272.  35822 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Airports  serving  scheduled  air  carrier  operations 

in  aircraft  with  10-30  seats;  certification 

requirements.  38636 
Antidrug  program  and  alcohol  misuse 

prevention  program  for  employees  of 

foreign  air  carriers  engaged  in  specified 

aviation  activities:  withdrawn,  2079 
Aviation  security  screening  companies,  560 

Meetings,  4912.  15113 
Emergency  medical  equipment,  33720 
Airmen  certification: 

Advanced  Qualification  Program.  37836 
Airports: 

Passenger  facility  charges;  withdrawn.  18932 
Air  traffic  operating  and  flight  rules,  etc.:  *' 

Automatic  pressure  altitude  reporting  (Mode  C) 
tii  transponders;  suspension  of  certain  aircraft 

operations  from  requirement;  withdravm. 

2077 
Airworthiness  directives: 
AgusuS.p.A..  1838,25692 
Airbus,  91,  254,  397.  1350.  1833.  4386.  6563. 

6566.  7316.  7465.  9223.  9225.  12957. 

14218.  16I5I.  16157.  17822.  17824. 

18258.  19348.  20105.  20921.  20922. 

21 154.  21 157.  30033.  31 1 13.  34993. 

36801.  37084,  37315.  39825 
Allison  Engine  Co..  24135 
Ayres  Corp..  7789 

Bell.  11006.  15882,  25694,  26783,  31291 
Bell  Helicopter  Textron  Canada.  20927 
Boeing.  250.  401.  4179.  4900,  4904,  4906, 

5455,  5459,  8667,  13919.  14216,  17827, 

20924,  21675,  24889,  25696,  30019, 

30553,  31837,  34420.  34604.  36095. 

36803.  37494.  37497.  38450.  39574.  39828 
Bombardier.  2362.  6565,  17206,  17208,  24887 
British  Aerospace,  729,  18260.  39831 
Cessna,  1075,  38448 
CFM  IntemaUonal,  S.A.,  3621,  1 1505 
Construcciones  Aeronauticas,  S.A.,  399 
Dassault,  21679 
Domier,  16153.  37500.  40553 
Empresa  Brasileira  de  Aeronautica  S.A..  4897. 

4902.  19345,  20388,  35590;  39576 
Eurocopter  Canada  Ltd..  37924 
Eurocopter  Deutschland  GMBH.  5453.  6925. 

13251.  18010.21673 
Eurocopter  France.  1353.  3165,  6927,  8894, 

10724,  10727.  12489,  15880,  16352,  20104 
Fairchild,  7794 
Fokker,  251,  5456,  6046.  8075,  13923 


General  Electric  Aircraft  Engines,  25892 
General  Electric  Co.,  8892,  17471 
Gulfstream.  37313,  37314 
Honeywell  International,  Iik..  1 1942 
International  Aero  Engines,  40555 
Israel  Aircraft  Industries,  Ltd.,  3617,  40551 
Learjet.  36391,  39578 
Lockheed.  7801 

McDonnell  Douglas.  2555.  4182.  4184.  4186. 
4 1 88.  4 1 90.  478 1 ,  4782.  4784.  4786.  4788. 
4790.  4792.  4793,  7796.  17818.  19350, 
20390.  24882.  24894.  30021,  30025, 
30028.31109.36799 
MD  Helicopters.  Inc..  35869 
New  Piper  Aircraft.  Iik..  16845 
Pratt  &  Whitney.  1 1940.  15878.  26152 
Raytheon.  1836,  3619,  15278.  26149.  30031. 

37311.37723.37922 
Rolls-Royce  Ltd.,  1840 
Rolls-Royce  pic,  1831,  15584 
Saab,  395.  13921.  16154.  16158.  21677,  30023. 

37087 
Schweizer  Aircraft  Corp.,  26781 
Short  Brothers.  31839,  40549 
Sikorsky,  15280,21159 
Turbomeca.  34602 
Atfworthiness  standards: 
Special  conditions — 
Cessna  Model  172/K/L/M/N/P  airplanes,  etc.. 

17613 
Hamilton  Sunderstrand  model  NP2000 

constant  speed  propeller,  16542 
Morrow  Aircraft  Corp.  Model  MB-300 

airplane,  30936 
Raytheon  Aircraft  Co.  Model  4000  airplane, 
13703 
Transport  category  airplanes — 
Powerplani  installations;  fire  protection 
requirements.  36978 
Class  C  airspace,  24136 

Class  D  airspace,  402,  8321,  8322.  10730,  14497, 
20931,  25455,  26154,  30678,  38224,  38225, 
39111 
Class  E  airspace,  4192,  4909,  4910,  491 1.  5804. 
7320,  8321,  8322.  8324,  8325.  8326.  9227. 
10730.  12957.  13704,  14497,  15282.  17616. 
19699.  19700.  19701.  20931,  20932,  21681, 
24138,  24139,  24140,  25457,  25455.  26155. 
26156.  26157.  26158.  26160.  26785,  26786. 
26787.  26788.  30036,  30678,  32046.  32047. 
33796.  35301.  35302.  37089.  37725.  37726. 
37727.  37833.  38226.  38227.  39470 
Federal  airways.  88%,  21682,  31504,  36805. 

39833 
Jet  routes,  12153,  13707.  15586.  35303 
Low  airspace  areas.  13705 
Restricted  areas.  24141.  24142 
Transport  airplane  fuel  tank  system  design  review, 
flammability  reduction,  and  maintenance  and 
inspection  requirements.  5024.  8006 
VOR  Federal  airways.  39834 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft  products  and  parts — 
Aircraft  engines,  electrical  and  electronic 

engine  control  systems.  4296 
Terrain  awareness  and  warning  system; 

installation  in  Pan  23  airplanes,  39977 
Aircraft — 
Fire  extinguishing  system  components; 

reconunended  method  for  FAA  approval, 

3519 
Nomul,  utility,  acrobatic,  and  commuter 

category  airplanes;  powerplant  guide. 

11632 
Systems  and  equipment  guide  for  certification 

of  Pan  23  airplanes.  39978 
Turbojet,  turboprop,  and  turbofan  engine 

induction  system  icing.  3752 


Airport  Lighting  Equipment  Certification 

Program.  31049 
Bird  ingestion  certification  standards.  21064 
Focused  inspection  of  safety  critical  tuibine 
engine  parts  as  piece-pan  opportunity; 
continued  airworthiness  instructions,  14641 
Imponed  civil  aircraft,  engines,  propellers,  and 
related  prtxiucts;  airworthiness  cenification. 
12314 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes;  type  ceitificatioa; 
compliance  methods;  policy  statement, 
1941 
Sustained  engine  imbalance.  31205 
Terrain  Awareness  and  Warning  System 

(TAWS);  installauon,  501 1 
Transpon  airplane  ftiel  tank  system  design 
review,  flammability  reduction,  and 
maintenance  and  inspection  requirements. 
10153 
Transpon  category  airplanes — 
Fuel  tank  ignition  source  prevention 

guidelines  and  fiiel  tank  flammability 
minimization.  5012 
Mechanical  systems  certification.  40163 
Powerplant  and  auxiliary  power  unit 

installations;  continued  airworthiness 
assessments.  31051 
Propeller  blade  and  hub  failures;  hazards 

minimization,  19423 
Propulsion  engine  and  auxiliary  power  unit 
installation;  certification  handbook; 
withdrawn,  1652 
Turbine  engine  power-loss  and  instability  in 
extreme  rain  and  hail  conditions.  7904 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2454. 

26871.40716^- 
Submission  for  OKlB  review;  comment  request, 
1221.  1222.7606,  10145,  12051.  16996 
Air  carrier  certification  and  operations: 
Emergency  medical  equipment;  automatic 
external  defibrillators  at  airports; 
requirements.  35971 
Aircraft 
Two-engine  aircraft  operation  approval  criteria; 
207-minute  extended  range  operations, 
3520 
Airport  Noise  and  Capacity  Act  of  1990: 
Permissible  Stage  2  airplane  operations; 
statutory  changes,  30472 
Airpon  noise  compatibility  program: 

Burbank-Glendale-Pasadena  Airport,  CA,  37816 
Chandler  Municipal  Airpon.  AZ,  4296 
Noise  exposure  map — 
Austin-Bergstrom  International  Airport.  TX, 

33868 
Burbank-Glendale-Pasadena  Airport,  CA. 

7413 
Ciitcinnati/Northem  Kentucky  International 

Airport,  KY.  37817 
Cleveland  Hopkins  International  Airport.  OH. 

12052 
Corpus  Christi  International  Airport.  TX, 

13816 
Juneau  International  Airport  AK.  39978 
Lanai  Aiipon.  HI.  8C3.  37816 
Port  Columbus  International  Airpon.  OH. 

5718 
Providence-T.F.  Green  Airpon.  RI,  547 
Waimea-Kohala  Airport.  HI.  10849 
Williams  Gateway  Aiipon,  AZ.  31051 
Sarasota-Bradenton  International  Airport.  PL, 

38024 
Tulsa  International  Airpon,  OK.  1653 
Airport  Privatization  Pilot  Program;  applications: 
Rafael  Hernandez  Airport.  PR,  9304.  25974 
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Stewart  Iniematioi4l  Airport,  NY,  242Si 
Air  traffic  operating  i  ikI  flight  rules,  etc.: 
Grand  Canyon  Nat  onal  Park,  AZ;  commercial 
routes,  17698 
Aviation  proceedings 
Certiflcates  of  publ  ic  convenience  and  necessity 
and  foreign  ait  carrier  permits;  weekly 
applications.  ^974 
Aviation  Rulemaking  Advisory  Committee;  task 
assignments,  1 7<  36,  37447 


Administrator's  decisions 


and  orders;  inde::  availability,  1654.  35973 
Encumbered  aircraft;  repossession  certificates; 
impact  on  aircra  t  registration;  legal  opinion, 
15188 
Environmental  stateinents;  availability,  etc.: 
Grand  Canyon  National  Park,  AZ;  special  flight 
rules  and  comfnercial  air  tour  routes,  1 7700 
Indianapolis  International  Airport.  IN,  19424 
Nevada  Test  Site.  |JV;  Kistler  Aerospace  Corp. 
ch  and  reentry/recovery 
ction  and  operation,  2 1 495 
ational  Airport,  NC. 


coiimiercial  l 

facilities;  coi 
Piedmont  Triad  In 

17938 
Sarasota  Manatee 

25527,37818 
T.F.  Green  Airport 


abatement  procedures,  1 1 827 
Environmental  statem  cnts;  notice  of  intent; 
Groton-New  Londcn  Airport,  CT.  19425 


Exemption  petitions; 
803,5013,5015, 


nummary  and  disposition, 
7414,  10591.  10592.  1 1 106. 
I163Z  14333.  1:192.  15404.  15680.  16451. 
21498.  30185.  3^147.  34527.  35989.  35990. 
39219.  40716 
Grants  and  cooperati\^  agreements;  availability, 
etc.: 
Airpon  Improvemeiii  Prograiti.  20509 


High  density  airports: 


temational  Airport,  FL, 


RI;  air  traffic  noise 


takeoff  and  landing  slots 


and  slot  allocatic  n  procedures 
International  slots  lor  winter  2000/2001 

scheduling  season;  submission  deadline. 
6438 
Land  release: 

New  Kent  County  ^irport.  VA,  37819 
Meetings: 
Aging  Transport  S]|stems  Rulemaking  Advisory 

Committee,  15  8.  13817.  40717 
Air  Traffic  Procedi  res  Advisory  Committee, 

13817.38875 
Aviation  Rulemakii  ig  Advisory  Conunittee. 
3752.  4297.  |.  334.  14335.  25528,  26268. 
31053.  31953.  37448.  37449 
Aviation  Security  Advisory  Committee.  31053 
Commercial  Space  Transportation  Advisory 

Committee.  25016 
Controller  Pilot  Da  a  Link  Communications 

Industry  Day.  S686 
Harmonization  Wo  k  Program;  public  input, 

9039 
Informal  airspace  lAeetings,  7904.  13818, 

16996.  39979 
Research.  Engineer  ng.  and  Development 
Advisory  Com  mittee.  15192 

1P23.  2221,5015.  6687.  8757. 
13074.  15193.  16240. 
17938.  25416.  26269. 
33868.  35415,  35416. 


RTCA.  Inc..  548 
11828,  13073 
16241.  17701. 
31053.  31054. 
37819.38314 
One-year  runway  incv  rsion  information  and 

evaluation  prognm;  policy  statement.  14641 
Organization,  functioi  s,  and  authority  delegations: 
Associate  Chief  Co  ansel/ Director,  Office  of 
Dispute  Resolution  for  Acquisition.  19958 
Passenger  facility  cha  ges;  applications,  etc.: 
Altoona-Blair  County  Airport,  PA,  15681 
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Baton  Rouge  Metropolitan  Airport.  LA.  38025 
Birmingham  International  Airport,  AL,  31052 
Bradley  International  Airport,  CT,  5925 
Burlington  International  Airport  VT.  25528 
Chicago  Midway  Airport  IL.  30187 
Columbus  Metropolitan  Airport  GA,  10145, 

13818 
Des  Moines,  lA,  et  al.,  31054 
Des  Moines  International  Airport  I  A,  10850 
Detroit  Metropolitan  Wayne  County  Airport 

MI.  5016 
Eastern  Oregon  Regional  Airport  OR.  17702 
Falls  International  Airport  MN.  10593 
Fanning  Field,  ID,  10850 
Fayetteville  Regional  Airport.  NC.  33869 
Gainesville  Regional  Airport  FL.  3752 
Greater  Peoria  Airport  Authority.  IL.  et  al.. 

15033 
Harrisburg  International  Airport  PA.  7607 
Hector  International  Airport  ND.  2669 
Huntsville  International  Airport  AL,  17939 
Joslin  Field-Magic  Valley  Regional  Airport  ID, 

11364 
Juneau  International  Airport,  AK,  5016 
Kalamazoo/Battle  Creek  International  Airport 

MI.  35991 
Kansas  City  International  Airport.  MO.  20509 
La  Crosse  Municipal  Airport.  WI,  1 3074 
Lambert-St.  Louis  International  Airport,  MO. 

40718 
Luis  Munoz  Marin  International  Airport.  PR, 

14643 
LyiKhburg  Regional  Airport  VA.  1 5 193 
McAllen  International.  TX.  5719 
Melbourne  International  Airport  FL,  549 
Metropolitan  Oakland  International  Airport,  CA, 

316 
Mid  Delta  Regional  Airport  MS,  31369 
Minot  International  Airport.  ND.  13074 
Missoula  International  Airport  MT.  32147 
Monterey  Peninsula  Airport  CA.  38314 
Nashville  International  Airport  TN.  17939 
Orlando  International  Aiipoit  FL.  5017.  20510 
Palm  Beach  International  Airport  FL.  38875 
Rapid  City  Regional  Airport  SD.  5018 
Redmond.  OR.  et  al..  3753 
Sacramento  International  Airport.  CA.  3527 
San  Jose.  CA.  et  al.,  8758 
Santa  Barbara,  CA.  et  al.,  25017 
Santa  Barbara  Municipal  Airport  CA,  1223 
Sawyer  International  Airport  MI,  19425 
Stewan  International  Airport  NY.  3266 
Tampa  International  Airport,  FL.  1 9037 
Tulsa  Airport  Authority.  OK,  et  al..  40718 
Tulsa  International  Airport.  OK.  13819 
William  R.  Fairchikl  International  Airport  WA. 

30187 
Yeagcr  Airport,  WV,  37198 
Reports  and  guidance  documents;  availability,  etc.: 
Certification  plans  to  address  human  factors  for 

certification  of  transport  airplane  flight 

decks;  agency  review.  19958 
Nonmilitary  helicopter  noise  effects  on 

individuals  in  densely  populated  areas  in 

Continental  United  States;  report  to 

Congress.  39220 
Normal,  utility,  acrobatic,  and  commuter 

category  airplanes — 
Polymer  matrix  composite  material  systems; 
material  qualification  and  equivalency; 
policy  statement  comment  request 
37198 
Overflight  services  fees;  letter  to  users.  12582 
Retrofit  shoulder  harness  installations  in  small 

airplanes;  approval  methods;  policy 

statement.  37449 


Technical  standard  orders: 

Aerospace  fuel,  engine  oil.  and  hydraulic  fluid 
hose  assemblies;  minimum  performance 
and  fire  resistance  standards.  316 

Gas  turbine  auxiliary  power  units.  5720 

Federal  Bureau  of  Investigation 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request  34232, 

34499 
Submission  for  OMB  review;  conunent  request 

8738.  13792.  13793.39191 
Meetings: 
Criminal  Justice  Information  Serv.f^es  Advisory 

Policy  Board.  15923 
DNA  Advisory  Board,  4841.  37575 
National  Crime  Prevention  and  Privacy 

Compact  Council,  19385 
Reports  and  guidance_dpcuments;  availability,  etc.: 
Capacity  Requirements  for  Telecommunications 

Services  Other  Than  Local  Exchange 

Services,  Cellular  Services,  and  Broadband 

PCS,  40694 
Communications  Assistance  for  Law 

Enforcement  Act;  Flexible  Deployment 

Assistance  Guide.  7893 

Federal  Communications  Commission 

RULES 

Cofimion  carrier  services: 
.  Conununications  Assistance  for  Law 
Enforcement  Act  implementation; 
correction.  8666.  18255 
Computer  III  further  remand  proceedings;  Bell 
Operating  Co.  enhaiKed  services  provision; 
clarification.  33480 
Federal-State  Joint  Board  on  Universal  Service 
Carrier-imposed  charges  inclusion  in 

contribution  base;  challenges  denied. 
25864 
Contributions  based  on  prior  year  revenues. 

4577 
National  Exchange  Carrier  Association.  Inc.; 
Board  of  Directors;  changes,  12135. 
34407 
Non-rural  exchange  carriers;  high-cost 
support  mechanism;  support  amounts 
calculation,  etc..  265 1 3 
Incumbent  local  exchange  carriers — 
Accounting  and  reporting  requirements; 

comprehensive  review.  16328 
Depreciation  requirements  review;  1998 
biennial  regulatory  review.  18926 
Individuals  with  hearing  and  speech  disabilities; 
teleconununications  relay  and  speech-to- 
speech  services.  38432 
Interconnection — 
Unbundled  network  elements  combinations 
use  to  provide  exchange  access  service; 
clarification.  38214 
Wireline  services  offering  advaiKed 
telecommunications  capability; 
deployment.  1331.  7744.  8280 
Local  competition  and  broadbaixi  reporting 
program,  1%75 
Correction,  24653 
Local  exchange  carriers,  low-volume  long 
distance  users,  and  Federal-State  Joint 
Board  on  Universal  Service — 
Access  charge  reform  and  price  cap 
performance  review,  38684 
Local  telephone  networks  that  incumbent  local 
telephone  companies  must  make  available 
to  competitors;  portion  specifications, 
19334 
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Numbering  resource  oiMimizatJon,  37703 
Personal  communications  services — 
Geographic  partitioning  and  spectrum 
disaggregation  by  commercial  mobile 
radio  services  licensees;  market  entry 
barriers  elimination;  petitions  dismissed, 
25452 
Installment  payment  financing  for  PCS  • 

licenses;  reconsideration  petition.  14213 
Narrowband  rules;  modifications;  competitive 
bidding.  3S843 
Point-to-point  attd  point-to-multipoint  common 
carrier  and  private  operational  fixed 
microwave  rules;  consolidation.  38324 
Public  mobile  services — 

Revision.  25450 
Satellite  communications — 
Earth  stations  operating  with  non-U.S. 
licensed  space  stations;  application 
requirements;  reconsideration;  correction. 
3614.  16327 
Telecomroimications  Act  of  1996; 
implementation — 
Telemessaging.  electronic  publishing,  and 
alarm  monitoring  services;  clarification, 
etc.,  5267 
Unbundled  shared  transport  facilities  use  in 
conjunction  with  unbundled  switching; 
local  competition  provisions,  2542 
Telecommimications  facilities;  inside  wiring 

quality  standards,  41 37 
Terminal  equipment  connection  to  telef^one 

network — 
Truth-in-billing  and  billing  format;  common 

sense  pritKiples;  correction,  36637 
Wireless  telecommunications  services — 
746-764  and  776-794  MHz  bands;  service 

rules,  3139,  12483,  17594 
Cellular  radiotelephone  service;  geographic 
partitioning  and  spectrum  disaggregation, 
37055 
Cellular  Telecommunications  Industry 
Association's  petition  for  forbearance 
from  commercial  mobile  radio  services 
number  portability  obligations,  etc., 
18256 
Wireline  services  offering  advanced 

telecommunications  capability;  deployment. 
6912 
Digital  television  stations;  table  of  assigtunents: 

New  York,  25865 
Emergency  Alert  System,  21657 
Frequency  allocations  and  radio  treaty  matters: 

Table  of  FrequeiKy  Allocations;  revision,  4636 
Organization,  functions,  and  authority  delegations: 
Headquarters;  address  change,  1 4476 
Wireless  Telecommunications  Bureau  Chief, 
374 
Practice  and  procedure: 
Apparent  liability  notices  use  and  facts 
underlying  apparent  liability  notices  in 
subsequent  proceedings;  petition  denied. 
4891 
Forbearance  petitions;  separate  pleadings.  7460 
Pole  attachments;  maximum  just  and  reasonable 
rates.  31270 
Correction,  34820 
Radio  broadcasting: 
Broadcast  and  cable  EEO  rules  and  policies, 
7448 
Effective  date,  24654 
Low  power  FM  radio  service;  creation  and 

operation,  7616 
Noncommercial  educational  broadcast  station 
applicants;  comparative  standards       / 
reexamination,  36375 


Radio  freqtiency  devices: 
Radio  services  operating  above  40  GHz;  new 
radio  applications;  petitions  denied,  3843 1 
Radio  services,  special: 
Amateur  services — 
Operator  license  structure  simplification,  etc., 
6548 
Fixed  microwave  services — 
Multiple  address  systems;  928/952/956,  932/ 
941,  and  928/959  MHz  band  aUocauons, 
17445 
Mobile  services;  regulatory  treatment; 
reconsideration  petitions,  1S5S9 
Private  land  mobile  services — 
220-222  MHz  band;  geographic  partitioning 

and  spectrum  disaggregation.  39559 
800  MHz  Specialized  Mobile  Radio  service; 

future  development,  7749 
Commercial  mobile  radio  service;  petitions 
dismissed  or  denied,  24419 
Radio  stations;  table  of  assignments: 
Alabama,  31498 
Arizona,  33779.  36374 
Arkansas,  17179 
California,  17607 

Colorado,  1824,  30547,  33779,  37709 
Florida.  3152,  7748,  36638,  37709 
Georgia.  31498 
Hawaii.  20380 
Iowa.  11477 
Kansas.  17180 
Louisiana,  17179.  36374 
Maine.  25669 
Massachusetts,  20760 
Michigan,  220,  34988,  34989,  34990 
Mississippi,  219 
Montana,  3152,  7747,  31101 
Nebraska,  8880,  1 1 477,  3 1 1 00 
Nevada,  8880 

New  Hampshire,  17607,  25669,  36638 
New  Mexico,  34989 
New  Yoric,  7747,  1 1478,  33778 
Oklahoma,  11476,  19335,  34988 
Oregon,  7747 
South  Carolina,  35588 
Texas,  3151,  7748,  13250,  16149,  16335, 
19335.  20915.  25452,  25453,  33778, 
34988,  34989.  35588,  36637 
Various  States,  10030,  17775,  34991 
Vermont,  3150,  25669 
West  Virginia,  36638 
Wisconsin,  220,  11750 

Wyoming,  1823.  30547,  31 100,  34990.  36374 
Television  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies, 
7448 
Effective  date,  24654 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992 — 
Horizontal  ownership  limits,  12135 
Horizontal  ownership  limits;  stay  lifted, 
36382 
Qass  A  television  service;  establishment,  29985 

Correction,  34405 
Digital  television  spectrum;  ancillary  or 

supplementary  use;  fees,  6544 
Improved  model  for  predicting  broadcast 
television  field  strength  received  at 
individual  locations;  establishment,  36639 
Satellite  Home  Viewer  Improvement  Act; 
implementation — 
Retransmission  consent  issues;  good  faith 

negotiation  and  exclusivity,  15559 
Retransmission  consent  violations; 
enforcement  procedures,  10718 
Telecommunications  Act  of  19%; 
implementation — 
Closed  captioning  and  video  description  of 
video  programming;  emergency 
programming  accessibility,  26757 
Open  video  systems,  375 


Transmission  standards;  CFR  conectioa,  7749 
Two-way  transmissions;  multipoint  distribution 
service  attd  instructional  television  fixed 
service  licensees  participation,  4136 
Television  stations;  tab!^  of  assignments: 
,New  York  and  Pennsylvania,  7749 

PROPOSED  RULES 

Common  carrier  services: 
Carrier  identification  codes;  "soft  slamming" 
and  carrier  identification  pn>blems  arising 
from  shared  use.  and  resellers  requirement 
to  obtain  own  codes,  33281,  36651 
Commercial  mobile  radio  services — 

Digital  wireless  systems;  TTY  access  for  91 1 
calls;  implementation.  33506 
Incumbent  local  exchange  carriers;  depreciation 
requirements  review;  1998  bieiuiial 
regulatory  review,  19725 
Individuals  with  hearing  and  speech  disabilities; 
telecommunications  relay  and  speech-io- 
speech  services,  38490 
Local  exchange  carriers,  low-volume  long 
distaiKe  users,  and  Federal-State  Joint 
Board  on  Universal  Service — 
Access  charge  reform  and  price  cap 
performaiKe  review.  13933 
Numbering  resource  optimization,  37749 
Personal  communications  services — 
Instalhnent  payment  financing  for  PCS 

licensees,  37092 
Narrowband  spectrum;  unlicensed  megahertz; 
decision  whether  to  license  or  not; 
competitive  bidding,  35875 
Point-to-point  and  point-to-multipoint  conunon 
carrier  and  private  operational  fixed 
microwave  rules;  consolidation,  38333 
Satellite  communications — 
2  GHz  mobile  satellite  service  systems; 

authorization,  6950 
INTELSAT  space  segment  capacity 

availability  to  direct  access  users.  35312 
Tariffs- 
Competitive  local  exchange  carriers  interstate 
access  services;  mandatory  detariffing. 
39335 
Telecommunications  Act  of  19%; 
implementation — 
Unbundled  shared  transport  facilities  use  in 
conjunction  with  unburtdled  switching; 
local  competition  provisions.  2367 
Terminal  equipment,  connection  to  telephone 
network — 
Customer  premises  equipment;  technical 
criteria  and  registration  streamlining; 
biennial  review.  34629 
Transfer  of  4.9  GHz  band  from  Federal 

Government  to  private  sector  use.  1 4230 
Wireless  telecotiununications  services — 
Gulf  of  Mexico  Service  Area;  cellular  service 
and  other  commercial  mobile  radio 
services.  24168 
Specialized  mobile  radio  (SMR)  systems  in 
800  MHz  frequency  baixl;  future 
development  facilitation,  15599 
Wireless  E9I  I;  call  back  number  issues 
associated  with  non-service  initialized 
calls,  35601 
Digital  television  stations;  table  of  assignments: 
Alaska.  36808 
Georgia.  36808 
Oklahoma,  37752 
Texas.  36809,  37752 
Virginia,  24670,  36808 
Frequency  allocations  and  radio  treaty  matters: 

Software  defined  radios;  inquiry.  1 7246 
Practice  and  procedure: 
Communication  between  applicants  in  spectrum 
auctions.  6113 
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Regulatory  fees  0  OOO  FY):  assessment  and 
collection.  1^580 
Radio  frequency  dev  ices: 

Ultra- wideband  tnnsmission  systems  rules; 
revision.  373  12 
spec  al: 

lervices — 


Radio  services 
Filed  microwave 


Muluple  addres .  systems;  932/941  MHz  band 


allocations; 
correction. 


Maritime  commun  ications;  rules  consolidation. 


revision,  and 


Personal  radio  ser'iccs — 


streamlining,  21694 


Personal  locator 


authorization,  493S 


Radio  stations;  table 


of  assignments: 


Alabama,  7817,  2^791.  20935 

539,  11540.25463 
11538.  1 1539.  11955.  13261. 
33799,  36652 


J4998 

16366,  1 76 1 8.  20790 
36652 


Michigan.  30558 

Minnesota.  13261, 

Montana.  1843.  10043.  17617 

Nebraska.  4798 

Nevada,  7815.  15885 

New  Mexico.  184i.  4798.  25697 

New  York.  270.  1  )558,  17618 

North  Dakota.  36^ 

Oklahoma.  4400 

Oregon,  1843 

Pennsylvania,  12lt5.  15886 

South  Carolina.  7!  1 5 

South  Dakou.  12155 


Tennessee.  4799 
Texas.  4401.78171 


Wisconsin.  10044, 
Semi-annual  agenda, 


applications  dismissal; 
2097 


beacons;  406.025  MHz  use 


Arizona.  11538,  1 
California.  11537, 

20790,  3004T 
Colorado,  33798 
Flonda.  7817.  I  iSftl.  16160.  30046,  36399, 

37753 
Georgia,  7815,  17*17,  17619,  37753 
Hawaii,  893 1,337  ?8 
Idaho,  1843.  10o4.  11540. 

31130 
Illinois.  3406 
Indiana.  1 1 540 
Kansas.  3407.  30*7 
Kentucky.  7816.  3*9% 
Louisiana.  8931.  17248 
Massachusetts.  44111 


13260.  16558. 


:;0935 
8931,  11537,  11538.  11539, 
16559,  176181  20936,  31131,  33799,  34998 
Various  Sutes,  86^9,  20935,  34997 
Vermont,  7815 
Virgin  Islands,  37t54 
Washington.  7816  15886 
West  Virginia,  36l99 


13261.20790 
23800 
Television  broadcast^g: 
Broadcast  licensees;  public  interest  obligations, 

4211 
Cable  television  ststems — 
Consumer  electionics  equipment  aixl  cable 

systems;  CQmpatibility.  24671 
New  television  tnarkets  and  their  designated 
communities;  list.  7481 
Children's  television  programming;  filing 

requirements  extended.  25895 
Class  A  television  service;  establishment.  3188 
Digital  television  inversion;  rules  and  policies, 

15600 
Improved  model  f4r  predicting  broadcast 
television  Tiell  strength  received  at 
individual  locations.  4923 
Satellite  Home  Viiwer  Act;  implementation — 
Broadcast  signal  carriage  issues.  40564 
Network  nonduf  lication,  syndicated 

exclusivity,  and  sports  blackout  rules; 
application  to  satellite  retransmissions, 
4927 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  1151. 
3233.  3234.  3236.  4246.  4607.  4972,  6600. 
7552.7872,9265,  10092.  11314.  11577, 
11578,  12000,  12552,  12995,  13969, 
13970,  13971,  14560,  14561,  15154, 
16201.  16202,  16616,  17876.  18332, 
18333,  19379.  20158,  20159,  20980, 
20981.  20983,  21 181.  21 182,  24482, 
24483,  25328,  254«3,  26201,  26832, 

301 18,  305%,  31552,  33544,  33545, 
33546,  33547,  34467.  35090,  36692, 
37133.  37134,  37977,  37978.  38553.  3%17 

Reporting  and  recordkeeping  requirements,  298, 
4246,  17876,  246%,  30597,  32094,  33817, 
35345.  36693,  37386,  37979,  40093 

Submission  for  OMB  review;  comment  request. 
1 154,  1 155,  4973.  6600.  9266,  10495, 
104%,  11315.  15155,25484,25485. 

301 19,  30597.  33546.  35346.  3%18 

Committees;  establishment,  renewal,  termination, 
etc.: 

Network  Reliability  and  Interoperability 
Council.  12002 

ConuiKxi  carrier  services: 
Revenue  threshold;  annual  adjustment.  36693 
Satellite  communications — 
Global  international  section  214 

authorizations;  Exclusion  List,  3715 

Telecommunications  Act  of  19%; 
implementation — 

Advanced  telecommunic*ations  capability; 
deployment  to  Americans  in  reasonable 
atxl  timely  fashion;  inquiry,  1 1 059 

Infrastructure  sharing  provisions,  26203 
Teleconununications  relay  services.  North 
American  numbering  plan,  local  number 
portability,  and  universal  service  support 
mechanisms,  administration — 

Streamlined  contributor  reporting 
requirements,  10093 

Teleconununications  services  between  United 
States  and  Cuba,  25328,  39400 


Wireless  telecommunications  services — 
218-219  MHz  service;  election  date  change, 

11059 
218-219  MHz  services;  restructuring  options 
and  remedial  bidding  credits; 
implementation  procedures,  35633 
700  MHz  bands;  spectrum  auction  service    - 
rules;  invitation  for  opposition  aixl  reply 
comments,  11060 
700  MHz  guard  bands;  licenses  auction; 

reserve  prices  or  minimum  opening  bids, 
14561,21182,30598 
700  MHz  guard  bands;  pre-auction  seminar, 

24484 
747-762  and  777-792  MHz  band  pre-auction 

seminar,  24484 
747-762  and  777-792  MHz  bands;  license 
auctions:  simultaneous  multiple  round 
auction  design  modification  to  allow 
combinatorial  (package)  bidding,  35636 
800  MHz  specialized  mobile  service  licenses 
auction;  reserve  prices  or  minimum 
opening  bids,  etc.,  17268,  17272,  24484 
800  MHz  specialized  mobile  radio  service; 
licenses  auction  in  General  Category 
(851-854  MHz)  and  Upper  (861-865 
MHz)  Bands,  39388 
Amateur  service  club  and  military  recreation 
station  call  sign  administrators; 
applications,  1 1060 
AM,  FM,  LPTV,  and  TV  broadcast 
construction  permits;  suppleinental 
closed  broadcast  auctions;  minimum 
opening  bids,  etc.,  13749 
Canada-United  States;  use  of  220-222  MHz 
^        band  along  border,  interim  sharing 
arrangement,  16392 
Fixed,  mobile,  and  broadcasting  services  in 
747-762  and  777-792  MHz  bands; 
licenses  auction,  2956,  12251,  16202, 
211%,  30598 
Fixed  point-to-point  microwave  services  38.6 
to  40.0  GHz  (39  GHz)  band;  license 
aiKtion;  miniinum  opening  bids  and 
other  procedure  issues,  9310 
Personal  commimications  services:  C  and  F 
block  broadband  spectrum;  liceitses 
auction  postponed,  37562 
Personal  communications  services;  C  block 
broadband  spectrum  auctions; 
reconsideration  petitions.  18333 
SBC  Communications  Inc.  and  Nextel 
Communications.  Inc.;  petitions 
regarding  PCS  C  and  F  block  rules.  8976 
Environmental  statements;  availability,  etc.: 
Human  exposure  to  radiofrequency  emissions; 
regulatory  compliance  deadline.  26202 
Frequency  allocations  and  radio  treaty  matters: 
3650-3700  MHz  band  (extended  C-band); 
government  transfer,  36900 
Meetings: 
EmergeiKy  Alert  System  National  Advisory 

Committee,  4247 
Federal-State  Joint  Board  on  Universal  Service, 

11579 
Federal-State  Joint  Conference  on  Advanced 
Telecommunications  Services;  field  hearing 
schedule,  1 1778 
Network  Reliability  and  Interoperability 

Council,  12003,  129%,  24212 
Noith  American  Numbering  Council,  460,  5869, 

12003,  19897,  26833,  35932 
Public  Safety  National  Coordiiuuion  Committee, 

2176,  14565,  26612 
Technological  Advisory  Council,  4974,  24958 
Meetings;  Sunshine  Act,  3237,  7553,  9267,  14280, 
14566,  19764,  30409.  35933 
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Privacy  Act 

Systems  of  records,  18103.  18105 
Radio  services,  special: 
Maritime  communications;  telecommunications 
carriers  providing  telecommunications  to 
public  for  fee,  21764 
Reports  and  guidance  documents;  availability,  etc. 
Telecommunications  Reporting  Worksheet; 
program  administrators;  consolidated  data 
collection  procedures;  comment  request, 
34467 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc.,  3451,  4974,  5870,  7392.  7873. 
8363.  12004.  12996,  15640,  15907,  17879, 
18334,  24212,  31316,  31552.  38831 
Television  broadcasting: 
Blanco.TX— 
Auction  filing  window  for  new  television 

station  (Channel  52),  300 
Licenses  auction  for  new  station  constriiction 
permit,  39400 
Cable  television  systems — 

Video  programming  delivery;  market 

competition  status;  annual  assessment, 
4425 
Digital  television  stations;  table  of 
assignments — 
Illinois,  30599 
Limited  low  power  television/television 

translator/Class  A  television  auction  filing 
window,  39619 
New  analog  television  stations;  applications  and 
allotment  petitions;  window  filing 
opponunity,  15640 
Video  services — 
MDS  and  ITFS  applications  for  two-way 
operations;  new  filing  window.  39900 
Applications,  hearings,  determinations,  etc.: 
Airadigm  Communications  Inc..  1 1578 
MediaOne  Group,  Inc.,  et  al.,  4819 
Qualcomm  Inc..  9266 

Federal  Contract  Compliance 
Programs  Office 

PROPOSED  RULES 

Affirmative  action  and  nondiscrimination 

obligations  of  conu-actors  and  subcontractors: 
Affirmative  action  programs;  requirements, 
26088 

Federal  Crop  Insurance  Corporation 
RULES 

Administrative  regulations: 
Crop  insurance  benefits  denied  due  to 
conviction  of  controlled  substance 
violation;  technical  correction,  29941 
Reinsurance  agreement;  standards  for  approval; 
regulations  for  1997  and  subsequent 
reinsurance  years.  3781 
Catastrophic  risk  protectfbn  endorsement 
regulations  for  1999  and  subsequent 
reinsurance  years,  etc..  40483 
Crop  insurance  regulations: 
Forage  production  crop  and  forage  seeding  crop. 
3782 
Correction.  11457 

PROPOSED  RULES 

Crop  insurance  regulations: 
Figs,  pears,  walnuu.  almonds,  prunes,  table 

grapes,  peaches,  plums,  apples,  and 

stonefruit,  6033 
Millet  crop.  37919 
Small  grains  crop  insurance  provisions  and 

wheat  crop  insurance  winter  coverage 

endorsement.  21144 


NOTICES 

Crop  revenue  coverage: 
Canola/rapeseed,  com.  feed  barley,  spring 
wheat,  soybeans,  and  sunflowers.  1678 

Federal  Deposit  Insurance 
Corporation 

RULES 

Asset  purchase  restrictions,  14816 
Consumer  financial  information;  privacy 

requirements.  35162 
Insured  State  banks;  activities  and  investments 

15526 
Minority  and  women  outreach  program- 
contracting: 
Contracting  benefits  to  small  disadvanuged 
businesses.  31250 

PROPOSED  RULES 

Consumer  financial  information;  privacy 

requirements.  8770 
Federal  Deposit  Insurance  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission. 
39472 
Gramm-Leach-Bliley  Act;  implemenution: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting. 
31%2 
Risk-based  capital: 

Recourse  and  direct  credit  substitutes.  1 2320 
Semi-annual  agenda.  23848 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6371. 
13761.  14566.  14567.  15333.  15640. 
20847.  26658.  34801 
Submission  for  0MB  review;  comment  request. 
1229.  1 1061.  1 1633.  24959.  32094.  33323. 
33324.  34468.  36757 
Federal  Deposit  Insurance  Act: 

Deposit  insurance  applications;  General 
Counsel's  opinion.  14568 
Meetings: 
Financial  services  industry;  consumer  privacy; 
public  forum.  1 1062 
Meetings;  Sunshine  Act,  1634.  621 1.  7392.  9267. 
10789.  12004.  12265.  13762.  15908.  16203. 
21 197.  21433.  26613.  26833.  30990.  35347. 
35934.  36693.  38553 
Repons  and  guidance  documents:  availability,  etc.: 
Federal  banking  and  thrift  agencies;  capiul  and 
accounting  standards  differences;  report  to 
congressional  committees,  40664 

Federal  Election  Commission 

RULES 

Compliance  procedures: 

Administrative  fines;  rcponing  requirements 
violations;  civil  money  penalties; 
transmittal  to  Congress,  31787 
Freedom  of  Information  Act;  implementation. 

9201 
Presidential  primary  and  general  election 
candidates;  public  financing: 
Electronic  filing  of  reports.  38415 
Eligibility  requirements  and  funding  expendihire 
and  repayment  procedures.  20893 
Reports  by  political  committees: 
Campaign  finance  reporu  and  statements;  copies 
filed  with  State  officers;  transmittal  to 
Congress.  15221.  36053 

PROPOSED  RULES 

Compliance  procedures: 
Administrative  fines;  repotting  requirements 
violations;  civil  money  penalties,  16534 
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Federal  Emergency 

Internet  use  for  campaign  activity;  inquiry.  1074 
Presidential  primary  and  general  electkm 
candidates;  public  fuiancing: 
Electronic  filing  of  reporu.  19339 
Eligibility  requirements  and  funding  expendinue 
and  repayment  procedures;  termination. 
15273 
Reports  by  political  committees: 
Election  cycle  reporting  by  authorized 
committees.  25672 
NOTICES 

Meetings;  Sunshine  Act.  773.  2177.  3237.  3%2 
4608.  4974.  6372.  9267.  12553.  14281. 
14973.  16918.  18106.  21 197.  25924.  301 19. 
31553.35091.36694.37562 
Presidential  campaign  committees;  computerized 

magnetic  media  requirements.  32094 
Presidential  candidates  (2000):     f 
Matching  fund  and  statement  of  net  outstanding 
campaign  obligations;  submission  dates. 
3237 

Federal  Emergency  Management 
Agency 

RULES 

Disaster  assistance: 

Hurricane  Floyd  property  acquisition  and 
relocation  grants.  7270 
Flood  devation  determinations: 
Various  States.  6014.  6018.  6022.  6025.  6028. 
6031.  7440.  7443,  19664.  1%66.  19669. 
35584,  35587.  36068.  36069.  36070. 
36072,  36634,  38212.  38429 
Flood  insurance;  communities  eligible  for  sale: 
Various  Sutes.  1554.  1555.  8662.  8664.  20090 
30545 
Flood  insurance  program: 

Insurance  coverage  and  rates — 
Insured  structures;  inspection  by 
communities.  39726 
Write-your-own  program — 

Private  sector  property  insurers  assistance. 
36633 

PROPOSED  RULES 

Disaster  assistance: 
Debris  removal.  3 1 1 29 
Public  assistance  program  administration- 
Insurance  requirements.  8927 
Flood  elevation  determinations: 
Various  Sutes.  1435.  6103.  6105.  7471.  19710. 
35592.  355%.  38478 
Flood  insurance  program: 
Insurance  coverage  and  rates — 
Standard  Flood  Insurance  Policy;  changes. 
34824 
Semi-annual  agenda.  23606 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2%l. 

4820.  5870.  8706.  10789.  10790.  14973. 
15156.  36137.  36694 

Submission  for  OMB  review;  comment  request. 

482 1 .  587 1 .  26203.  26204,  26205 
Disaster  and  emergency  areas: 

Alabama.  12005.  18106 

Alaska.  12005.  12006.  19765 

District  of  Columbia,  21765 

Georgia.  6211.7013.7014.  10791.  11062. 

12006.  18107 
Kansas.  31171.  32095 
Kentucky.  2%2.  4821.  4822.  5872,  13762, 

14281,  15908 
Louisiana,  10791,  12008  « 

Maine.  30599.  34181.  36138.  36695 
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Maryland.  217(  5.  26205,  30599 

Missouri,  3209  i.  36139 

New  Mexico.  3  2096.  32097,  34181,  36139. 

36695.  38;  79 
North  Carolina  4822,  7014,  7015,  8708 
Ohio.  14974,  1  1975 
South  Carolina,  7015.  7016,  1 1063 
South  Dakou,  36140 
Texas,  460,  21  '66 

Virginia,  1376;.  14281.  14975.  15908.  18107 
Virgin  Islands.  5872,  38279 
West  Virginia.  14282.  14975.  14976 
Flood  insurance  program: 
Flood  map  changes,  40376 
Map  changes,  lood  insurance  study  backup 


data,  and 
schedule 
Grants  and  ci 
etc.; 

Fire  Defense 
21766 

Presidential  ly 
unmet  by 
State  all 

U.S.  Fire  Ad 


p  and  insurance  products;  fee 

726 

live  agreements;  availability, 

ployment  Analysis,  12007, 


lared  disaster-related  needs 
ederal  disaster  relief  programs; 
ition  of  funds,  1389 
listrator'^  National  Fire  Safety 
Campaign]  Program.  36140 
Meetings: 
Dam  Safety  Infcragency  Committee,  1 4976 
Emergency  Mqdical  Services  Federal 

Interagency  Committee.  25485 
National  Dam  Safety  Review  Board.  14976 
National  Fire  Academy  Board  of  Visitors.  8708 
Technical  Mapping  Advisory  Council.  12007, 
81.  37387 
gency;  State  plans: 
2097 

ice  documents;  availability,  etc.: 
program;  call  for  issues,  30600 


18107.  3 
Radiological  ei 

Rhode  Island 
Reports  and  guii 

Flood  insi 


Federal  Ener^  Regulatory 
Commisiion 


RULES 

Electric  utilities 
Open  access 
(OASIS) 
Uniform 
Rate  schedules 
Electric  rate 


business  i 


(federal  Power  Act): 

time  information  system 
I  nd  standards  of  conduct — 
practices.  17370 
filing — 

schedule  sheets;  designation 
procediires.  18221 

Tr^mission  Organizations.  810. 


fin  me 


Regional 

12088 
Section  205 
time 
Information  and 
Public  referent 
requests: 
Natural  gas  companies 
Facilities  cons  ruction 

of  applic^ions 
Landowner 
exclusioni, 


requiremc  nts. 
Pipelines;  projxt 

certificate  i. 
Short-term  an< 

transport^ion 


20902.  33706 
Naniral  Gas  Pol 
Short-term  am 


20902 
Outer  ContiiKnu  I 
implementai  ii 
Natural  gas 
facilities 
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filings;  intervention  and  protest 

correction.  18229 
i  equests: 

room  procedures  for  record 
evision.  33446 

(Natural  Gas  Act): 

and  operation,  etc.;  filing 
correction.  11462.  18221 
Tication.  expanded  categorical 
.  and  other  environmental  filing 
15234 
cost  limits  under  blanket 
12115 
interstate  natural  gas 

services;  regulation.  10156. 


i;y 


Act 
interstate  natural  gas 
transportation  services;  regulation.  10156. 


31706 


Shelf  Lands  Act; 


transportation  through  pipeline 
on  Outer  Continental  Shelf.  20354 


Practice  and  procedure: 
Off-the-record  communications;  correction. 
18229 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Records  preservation,  1484 
Natural  gas  companies  (Natural  Gas  Act): 

Records  preservation,  1484 

Section  7  new  service  applications;  optional 
certificate  and  abaiidonment  proceduies, 
7803 
Natural  Gas  Policy  Act: 

Sales  and  transportation  of  natural  gas; 

termination  of  various  proceedings,  10227 
Oil  pipelines: 

Records  preservation.  1484 
Practice  and  procedure: 

Public  utilities;  annual  charges.  5289 

Well  category  determinations,  6048 
Semi-annual  agenda.  23858 

NOTICES 

AgetKy  information  collection  activities: 
Proposed  collection;  comment  request.  37533. 

38529 
Submission  for  OMB  review;  comment  request, 

442.  14265.26828.31536 
Electric  rate  and  corporate  regulation  filings: 
Ameren  Eivergy  Generating  Co.  et  al..  17652. 

34159 
Ameren  Operating  Companies  et  al..  3676 
Ameren  Service  Co.  et  al..  35065 
American  Electric  Power  Co.  et  al.,  20152, 

40087 
ANP  Bellingham  Energy  Co.  et  al..  21406 
Atlanuc  City  Electric  Co.  et  al.,  37769,  40625 
Avisu  Corp.  et  al..  21737 
Avista  Energy.  Iik..  et  al..  16905 
Bangor  Hydro  Electric  Co.  et  al..  6202 
Black  River  L.P.  et  al..  8356.  9260.  15145 
Bonneville  Power  Administration  et  al..  19370 
Cajun  Electric  Power  Cooperative.  IiK..  et  al., 

3953 
Califomia  Electricity  Oversight  Board  et  al., 

8131 
California  Independent  System  Operator  Corp. 

et  al.,  33532 
CED  Operating  Co.,  L.P..  et  al..  36894 
Central  Generadora  Electrica  San  Jose. 

Limitada,  et  al..  11296 
Cinergy  Services.  Inc..  et  al..  6366.  35627 
CL  Power  Sales  Three.  L.L.C..  et  al..  8134 
Cobisa-Pcrson  LP.  et  al..  16582 
Comnwnwealth  Edison  Co.  et  al..  34161 
Con  Edison  Solutions.  Inc..  et  al..  8954 
Consolidated  Edison  Energy.  Inc..  et  al..  2600, 

4409 
Consolidated  Edison.  Inc..  et  al..  7536 
Consolidated  Water  Power  Co.  et  al..  19372 
Consumers  Energy  Co.  et  al..  31 159 
Cook  Inlet  Energy  Supply  L.P.  et  al..  65% 
CP&L  Holdings.  Inc..  et  al..  37537 
CPV  Gulfcoast.  L.P..  et  al.,  39381 
Delmarva  Power  &  Light  Co.  et  al.,  15627 
DTE  Energy  Co.  et  al.,  33534 
DTE  River  Rouge  No.  1,  LLC,  et  al..  14554 
Duke  Energy  Hidalgo.  L.P..  et  al.,  1 1775 
Duke  Energy  Trenton.  LLC.  et  al..  16906 
Duquesne  Light  Co.  and  Orion  Power  Midwest. 

LLC.  etal..  13743 
El  Segundo  Power.  LLC.  et  al..  14556 
EMI  Dartmouth.  Inc..  et  al..  4412 
Energy  East  Corp.  et  al..  766 
Entergy  Nuclear  Indian  Point  3,  LLC,  38819 
Entergy  Services,  Iik.,  et  al..  34163 
EUA  Ocean  State  Power  Corp.  et  al..  39890 


Frontera  Generation  L.P.  et  al..  128 

Front  Range  Power  Co..  LLC.  et  al..  37127 

Fulton  Cogeneration  Associates,  L.P.,  et  al., 

11565 
GenPowell  Dell.  LLC.  et  al.,  38821 
Huntley  Power  LLC,  Dunkirk,  et  al.,  3227 
Indeck  Capital.  Inc.  and  Black  Hills  Corp.  et 

al.,  30105 
Indeck  Colorado,  LLC.  et  al..  25478 
Indiana  Michigan  Power  Co.  et  al..  30398 
ISO  New  England,  Inc.,  et  al..  20442 
Joliet  Trust  I  et  al..  37771 
Kincaid  Generation  L.L.C.  et  al..  7378 
Koch  Power  Louisiana,  L.L.C,  et  al.,  40627 
Lake  Benton  Power  Partners  II  LLC  et  al., 

12981 
Lakefield  Junction  LLP.  et  al.,  1362 
Lake  Worth  (feneration  L.L.C.  et  al.,  2151      . 
La  Paloma  Generating  Trust  Ltd.  et  al..  2149 
LG&E  Energy  Marketing.  Inc..  et  al..  3679 
Lone  Star  Steel  Sales  Co.  et  al..  34167 
Louisiana  (Generating.  LLC.  et  al..  14268, 

15325,  15629 
Louisville  Gas  &  Electric  Co.  et  al.,  19374, 

30980 
Madison  Windpower  LLC  et  al..  12983 
Merchant  Energy  Group  of  the  Americas.  Iik.,, 

et  al..  24464 
Mexican  Business  Trust  No.  1 1 1014-6  et  al., 

1 1047 
MidAmerican  Energy  Co.  et  al..  25716 
Midwest  Generation.  LLC,  et  al..  25480 
NEPA  Energy  LP  et  al..  31540 
New  Hampshire  Electric  Cooperative,  Inc.,  et     - 

al.,  16383 
Nisource  Inc.  et  al..  24191 
Northeast  Generation  Co.  et  al..  10485 
Northern  Maine  Independent  System 

Administrator.  Inc..  et  al..  39140 
Northern  Sutes  Power  Co.  et  al..  1 1297 
North  Hartland.  LLC.  et  al..  5865.  15327 
Northwest  Generation  Co.  et  al.,  19883 
Onondaga  Cogeneration  L.P.  et  al.,  8696 
Orion  Power  MidWest,  L.P.,  et  al..  25320 
P&L  Coal  Holdings  Corp.  et  al..  35920 
Pacific  (jas  &  Electric  Co.  et  al..  10487,  16585 
Panda  Gila  River,  L.P.,  et  al.,  5625 
Panda  Perkiomen  Power,  L.P,  et  al..  1 1994 
PG&E  Energy  Services  Corp.  et  al..  24947 
Philbro  Power  LLC  et  al..  31 160 
PJM  Interconnection.  L.L.C.,  et  al..  37%7 
Portland  General  Electric  Company  et  al..  25916 
Potomac  Edison  Co.  et  al..  25916 
PPL  Brtinner  Island.  LLC.  et  al..  7379 
PPL  Montana.  LLC.  et  al..  30398 
PSEG  Chorzow  B.V.  et  al..  36428 
PSEG  Power  New  York  Inc.  et  al..  34168 
Public  Service  Co.  of  New  Mexico  et  al..  38272 
Public  Service  Electric  &  Gas  Co.  et  al..  2156 
Reliant  Energy  Northeast  (Generation.  Iik..  et 

al..  20447 
Rochester  Gas  &  Electric  Corp.  et  al.,  19375 
Roswell  Energy,  Inc.,  24466,  24467 
Saguaro  Power  Co.  et  al.,  769 
SBR  Associates  and  Ogden  Haverhill  Associates 

et  al.,  34688 
Sierra  Pacific  Power  Co.  et  al..  443.  20961 
Statoil  Energy  Trading.  Inc.,  et  al.,  21410 
Sun  River  Electric  Cooperative,  Inc.,  et  al., 

17494 
Tenaska  Alabama  Partners,  L.P.,  et  al.,  31892 
Texas  Independent  Energy  Operating  Co.,  LLC, 

etal.,  13376 
,  Trigen-Syracusc  Energy  Corp.  et  al..  2141 1 
Tucson  Electric  Power  Co.  et  al..  19748 
TXU  (No.  5)  Pty  Ltd.  et  al..  31544 
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United  Illuminating  Co.  et  al.,  1 1996,  15044 
Vermont  Yankee  Nuclear  Power  Corp.  et  al., 

2940 
West  Fork  Land  Development  Co..  L.L.C.,  et 

al.,  5333 
White  River  Electric  Associates,  Inc.,  et  al., 

1628 
Wisconsin  Electric  Power  Co.  et  al.,  5629 
Wisconsin  Power  &  Light  Co.  et  al.,  447 
Worthington  Generation  L.L.C.  et  al.,  24950 
XENERGY,  Inc.,  et  al.,  26598 
Electric  utilities  (Federal  Power  Act): 
Open  access  same-time  information  system 
(OASIS)  and  standards  of  conduct — 
OASIS  Standards  and  Communication 
Protocols  Docutnent;  changes,  36284 
Electric  utilities;  market-based  rate  quarterly 
transaction  reports;  docketing  and  processing 
change,  21739 
Environmental  statements;  availability,  etc.: 
Alaska  Village  Electric  Cooperative,  Inc.,  4243, 

40628 
Algonquin  Gas  Transmission  Co.,  24691 
Bigelow,  John,  4956 

Central  Vermont  Public  Service  Corp.,  13960 
Conner,  Robert  R.,  20810 
Cordova  Electric  Cooperative,  Inc.,  26829 
Curtis/Palmer/Hydroelectric  Co.  LP  et  al.,  1 1298 
.  .  Distrigas  of  Massachusetts  Corp..  1 7654 
Duke  Energy  Corp.,  39141 
El  Dorado  Irrigation  District,  16907 
Erie  Boulevard  Hydropowcr  L.P.,  2942 
Erie  Boulevard  Hydropower  L.P.  et  al.,  38823 
Fall  Line  Hydro  Co.,  17496 
Florida  Gas  Transmission  Co.,  5336 
Georgia  Power  Co.,  12542 
Grand  River  Dam  Authority,  16908,  40090 
H.E.E.D.  Co.,  Inc.;  Slaughterhouse  Gulch 

Project.;  revocation,' 25482 
Indiana  Michigan  Power  Co.,  20154 
Ketchikan.  AK,  et  al.,  33536 
Kimberly-Clark  Tissue  Co.  et  al.,  13961 
Koch  Gateway  Pipeline  Co.,  4956 
Lower  Valley  Energy.  25716 
Metropolitan  Water  Reclamation  District-  of 

Greater  Chicago.  35630 
Minnesota  Power,  Inc.,  18080 
Montana  Natural  Resources  and  Conservation 

Department,  19887 
Northern  Border  Pipeline  Co.,  4415 
Orion  Power  New  York,  1 1997 
Pacific  Gas  and  Electric  Co.,  17497 
PacifiCorpetal.,  33315 
PacifiCorp  Power  Co.,  10071,  20810 
Questar  Southern  Trails  Pipeline  Co.,  1 1567 
Sitka,  AK,  12542 
Southern  LNG  Inc.,  2386 
Southern  Naniral  Gas  Co.,  36433,  36434 
Sturgis,  MI,  3440 
Tennessee  Gas  Pipeline  Co.,  18085 
Transcontinental  Gas  Pipe  Line  Corp.  et  al., 

18084 
Trans-Union  Intersute  Pipeline,  L.P.,  36436 
Virginia  Hydro,  Inc.,  1 1777,  25717 
Williams  Gas  Pipelines  Central,  Inc.,  36437 
Wisconsin  River  Power  Co.,  3440 
Wyoming  Interstate  Co.,  Ltd.,  3440 
Yadkin.  Inc.,  5866,  7543,  16384,  35065 
Environmental  statements;  notice  of  intent: 
Algonquin  Gas  Transmission  Corp.,  2161 
Central  New  York  Oil  &  Gas  Co.,  LLC,  et 

al.,  1007! 
CNG  Transmission  Corp.,  15630 
Distrigas  of  Massachusetts  Co.,  20154 
Distrigas  of  Massachusetts  Corp.,  2942 
Eastern  Shore  Natural  Gas  Co.,  8958 


East  Tennessee  Natural  Gas  Co..  16908.  38275 
Florida  Gas  Transmission  Co.,  8136 
Horizon  Pipeline  Co.,  L.L.C,  et  al.,  36128 
National  Fuel  Gas  Supply  Corp.,  14963 
Northwest  Pipeline  Corp.,  31548 
Petal  Gas  Storage,  L.L.C,  4416.  13745 
S.D.  Warren  Co.,  15324 
Trans-Union  Intersute  Pipeline,  L.P..  6598 
Trunkline  Gas  Co.,  37366 
Williams  Gas  Pipelines  Central,  Inc.,  12542 
Hydroelectric  applifcations,  131,  132,  450,  451,452. 
1861,  2387,  2603.  2604,  2605,  2606,  2607, 
2943,  2944,  3228,  3229,  3441,  3442,  3955, 
4418,  4419,  4420,  4957,  4958,  5024,  5337, 
5338.  5339.  6206.  6207.  6208.  7385,  7543, 
7544,  8359,  8ei98,  8960,  9263,  9264.  10074, 
10489,  11049,  11299,  11997,  12544,  12545, 
12546,  13747,  14272,  15147,  15148,  15323, 
15632,  16385,  16587,  16910,  16911,  16912. 
17497,  17655,  17863.  18086,  18087,  18088, 
19377,  19887,  19888.  19889,  20449,  20450, 
20811,  20964,  20%5,  21176,  21739,  21740, 
21741,  24466,  24951,  25482,  25919,  25920. 
26601.  26602.  30108.  30399.  30400.  30583. 
305S4.  30983.  30984,  31 164,  31 165,  31 166. 
31 167.  31168,  31 169,  31306.  31307.  32087. 
32088,  33316,  33814,  33815,  34462,  34463, 
34464,  35067,  35068,  35921.  37541.  37542. 
37543.  37776.  37777.  38823,  39893,  39894, 
40090 
Meetings: 
Gulfstream  Natural  Gas  System,  L.L.C.  1 8989 
Millennium  Pipeline  Co.,  L.P..  37368 
Natural  Gas  hpeline  Co.  of  America,  18989 
Regional  Transmission  Organizations;  regional 
collaborative  workshops,  5633,  12547, 
14964,  15902,  17863 
Meetings;  Sunshine  Act,  1363,  3956,  4605.  5866. 
7386,  8%  1,  13381,  16196.  163f7,  18989. 
21413.  30985.  32088.  34465.  35630,  36897, 
39384 
National  Register  of  Historic  Places; 
Programmatic  agreement  for  managing 
properties;  restricted  service  list — 
FPL  Energy  Maine  Hydro,  ^.C,  2945 
New  York  Power  Authority,  21 176,  36689 
USGen  New  England  hic,  1 149,  2228,  1 1998 
New  filings  made  with  Commission;  voluntary 

identification,  17656 
Oil  pipelines: 
Producer  Price  Index  for  Finished  Goods; 
annual  change,  33816 
Practice  and  procedure: 
Electronic  publication  of  notices,  38824 
hidustry  reliability  efforts;  support  procedures; 

comments  request,  33537 
Off-the-record  communications,  77 1 ,  3442, 
5868,  8139,  11300,  14273,  16912.  L9890. 
24691.  30401.  33816.  36438.  38824 
Privacy  Act; 

Systems  of  records.  21742 
Reporu  and  guidance  documents;  availability,  etc.: 
Interstate  Natural  Gas  Facility  on  My  Land? 
What  I  Need  to  Know;  landowner 
pamphlet  issuance,  16913 
Landowner  pamphlet;  revision,  1 3383         , 
New  interstate  natural  gas  pipeline  facilities 
certification;  policy  sutemcnt.  7862 
Sunshine  Act  notice;  format  change,  36132 
Technology  demonstration;  e-commerce 

techjiologies  and  Internet  use  to  develop 
markets  for  various  power  products.  3 1 1 70 
Appticalions.  hearings,  determinations,  etc.: 
AIM  Pipeline  Co..  15623 
Algonquin  Gas  Transmission  Co..  7535 
Algonquin  Gas  Transmission  Co.  et  al..  39605 
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Federal  Energy 

Alliance  Pipeline  L.P..  24190 
AlUed  Companies.  L.L.C..  38815 
Altanu  Gas  Light  Co..  7861 
Ameren  OperMing  Companies,  14265 
Amercn  Services  Co..  38815 
AmeiGen  Vermont.  LLC.  et  al..  20147 
American  Electric  Power  Sfervice  Corp.  et  al 

35910 
American  Energy  Savings.  Inc..  1 8076.  24946 
Amoco  Energy  Trading  Corp.  el  al..  10067 

1 1835.  30578 
ANP  Bellingham  Energy  Co..  30578 
ANP  Blackstone  Energy  Co.,  30579 
ANP  Marketing  Co.,  20958 
ANR  Pipeline  Co.,  2600,  2936,  5024,  5331 

6199,  6200,  6595,  12535,  13370,  13957.       * 
13958.  16580.  20148,  21732.  30395, 
35058.  36680,  37534.  39380,  40085 
Aquila  Power  Corp.,  15900 
ARCO  Products  Co.  et  al..  5331,  10153 
Arizona  Public  Service  Co.,  35058 
Associated  Natural  Gas  Co.,  1621 
Atlanta  Gas  Light  Co.,  19881 
Atmos  Energy  Corp.,  1621 
Avista  Corp.,  40085 
Baconton  Power  LLC,  35910,  36681 
Baltimore  Gas  &  Electric  Co.,  33529 
Bangor  Gas  Co..  36424 
Bear  Paw  Energy  L.L.C.,  6365 
Black  Marlin  Pipeline  Co.,  39606 
Black  Marlin  Pipeline  Co.  et  al.,  18077 
Black  River  L.P..  8695.  10153 
Blandin  Paper  Co..  36425 
Bonneville  Power  Administration.  33529 
Boston  Edison  Co.,  21733 
Boyston  Municipal  Light  Depanment  et  al., 

40621 
Buccaneer  Gas  Pipeline  Co.,  L.L.C,  21733 
Cabrillo  Power  II  LLC,  14266,  35910 
Califomia  Electricity  Oversight  Board.  20958 
Califomia  Independent  System  Operator  Corp., 

8128,33811,35911,37126.38529 
Canal  Emirates  Power  International.  Inc.,  13370 
Canyon  Creek  Compression  Co.,  17862,  32083, 

39607 
Central  Maine  Power  Co.,  7535,  11772,  21733 

40621 
Central  New  York  Oil  &  (jas  Co..  LLC.-^145 
Central  Power  &  Light  Co.  et  al..  39380 
Central  Vermont  Public  Service  Corp..  1622. 

8695.  37965 
Chesapeake  Panhandle  L.P..  31537 
CinCap  VII.  LLC.  et  al..  30579 
Cinergy  Services.  Inc.,  21405.  38816 
Clear  Creek  Storage  Co..  L.L.C..  17492 
CMS  Distributed  Power.  L.L.C..  35626 
CNG  Transmission  Corp..  1622.  1623.  2146. 
4407,  5861,  5862.  7535.  1 1772.  1 1991. 
17258.  18982.26592.31154 
Cocheco  Falls  Associates,  1 1295 
Colorado  Intersute  Gas  Co.,  2937,  8128,  1 1045, 
12535,  15624,  18077,  21733,  25712. 
35058.  36681.  37768.  39607 
Colorado  Intersute  Gas  Co.  et  al..  14266 
Columbia  Gas  Transmission  Corp.,  1361,  1623, 
1624.  2147.  4955,  5862,  8353,  1 1295, 
13371,  17651,  18983,  19365,20809. 
253 1 9,  36 1 27.  38270,  38530,  40085 
Columbia  Gulf  Transmission  Co.,  1361,  6200, 
7536.  8353,  13372.  18983,  30098.  33313. 
36425 
Commonwealth  Edison  Co.,  3591 1 
Commonwealth  Edison  Co.  et  al..  15900,  17492 
Commonwealth  Power  Co..  13372 
Concctiv  Energy  Supply,  Inc.,  26593 
Connecticut  Light  &  Power  Co.,  26828 
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Connecticut  Mi  nicipal  Electric  Energy 

Cooperati>  e  et  al.,  20151 
Conoco  Power  Marketing  Inc.,  8353 
Consolidated  E  lison  Co.  of  New  York,  Inc.. 

etal..  341^6 
Constellation  Fowcr  Source,  Iik.,  20439 
Consumers  Enmy  Co.,  21734,  36892 
Cove  Point  LNG  L.P.,  13739.  16580 
Dauphin  Island  Gathering  Partners.  2147.  8353. 

25712,  38:70,39607 
Denver,  CO,  M  977 
DePere  Energy  LLC,  21734 
Destin  Pipeline  Co..  L.L.C..  25713,  30396 
Detroit,  MI,  30  )98 
Discovery  Gas  Transmission  LLC,  30977. 

36681,36193,39608 
Distrigas  of  Mj  ssachusetts  Corp.,  7861,  13739. 

18983 
Dominion  Tran  imission.  Inc.,  35059.  36127, 

40621 
Doswell  L.P.,  3  8816 
DTE  Energy  C  i.  et  al..  34688 
DTE  River  Roi  ge  No.  I.  LLC.  21 174,  35059 
Duke  Energy  Qorp.,  3591 1,  3591Z  40622 
Duke  Energy  Hidalgo,  L.P.,  5862 
Duke  Energy  Intrastate  Network.  L.L.C..  25713 
Duke  Energy  Si.  Lucie.  LLC.  35626 
Duke  Energy  TVenion,  LLC,  30579 
Duke  Energy  Vjermillion.  LLC.  et  al..  30580 
Dynegy  Inc.  et  al..  35912 
East  Central  Ai  ea  Reliability  Council  et  al.. 

25714 
Eastern  Shore  Natural  Gas  Co..  1624.  2148. 

2937.  151.^2.  15321,  24687,  31154,  36425. 

38271 
East  Tennessee  Natural  Gas  Co..  13740.  21 175. 

33811.  35' n  2,  37%5 
Edison  Sault  E  ectric  Co..  20148 
Egan  Hub  Partners,  L.P.,  24687 
Egan  Hum  Pari  tiers,  L.P.,  34156 
El  Dorado  Irrij  ation  District,  7374.  8699 
Electric  Energj.  Inc.,  35912 
Elkem  Metals  ( :o.  et  al..  35060 
El  Paso  Natura  Gas  Co.,  1624,  5863,  7374. 

11992,  13172,  13740.  15901.  18984. 

18985.  19166.  30099.  35059.  36682.  38530 
EMW  Marketiig  Corp..  40622 
Energy  Trading  Co.,  Inc.,  35060 
Entergy  Power  Marketing  Corp.,  9258 
Entergy  Power  Marketing  Corp.  et  al.,  38530 
Entergy  Services,  Inc.,  21734.  31155.  33614 
Equiirans.  LP.  5863.  11295.  13373.  18078. 

34461 
Erie  Boulevard  Hydropower,  L.P..  37%5 
ExxonMobil  C  lemical  Co.  et  al..  3439 
ExxonMobil  Pipeline  Co..  15143 
First  Electric  Qooperative  Coq)..  15901 
Florida  Gas  Transmission  Co..  5625.  5863. 

1 2536.  25  ( 1 9.  30099,  3506 1 ,  39608 
Florida  Gas  Trmsmission  Co.  et  al..  8696 
Florida  Power  Zorp..  14%2.  20148 
FPL  Energy  M  line  Hydro,  4407 
French  Broad  1  llectric  Membership  Corp., 

32083 
Fresno  Cogene  ■ation  Partners,  L.P.,  38816 
Garden  Banks  3as  Pipeline,  LLC.  31 155.  35913 
Gas  Research  1  nstitute.  37534 
Glacier  Gas  Cc    et  al..  8952 
Gleason  Powei  I,  L.L.C..  et  al..  15902 
Granite  Slate  C  as  Transmission,  Inc.,  19366 
Great  Lakes  Ei  ergy  Partners,  LLC.  39608 
Great  Lakes  G  us  Transmission  L.P..  8953. 

12224.26)93 
Great  Lakes  G  is  Transmission  L.P.  et  al..  34157 
Great  Northern  Paper.  Inc.,  30977 
Green  Mountai  n  Energy  Resources.  L.L.C.. 

15143 


Guardian  Pipeline.  L.L.C..  15322 
Gulf  States  Transmission  Corp..  15322.  39609 
Gulfstream  Natural  Gas  System.  L.L.C..  I4%2 
High  Island  Offshore  System.  L.L.C..  2938. 

13741,32084 
Honeoye  Storage  Corp.,  12536 
Horizon  Pipeline  Co.,  LLC,  18078 
Horsehead  Industries,  Inc.,  36682 
Humble  Gas  Pipeline  Co.,  13741 
Idaho  Power  Co.,  36893 
Indeck  Colorado,  LLC,  30580 
Indeck  Maine  Energy,  LLC.  36893 
Indeck-Rockfoid.  L.L.C..  30581 
Independence  Pipeline  Co.  et  al..  21735 
Indiana  Michigan  Power  Co.,  37966 
Indianapolis  Power  &  Light  Co.,  24687,  30396, 

33812 
Indicated  Shippers  and  Independent  Petroleum 

Association  of  America,  16903 
InPower  Marketing  Corp.,  20149 
International  Paper  Co.,  8960 
Iroquois  Gas  Transmission  System.  L.P.,  17651. 

30100,30581 
ISO  New  England  Inc..  38534.  39381 
Its  Electric  &  Gas.  L.L.C..  38817 
Jackson  Center.  OH.  et  al..  1625 
James  River  II.  Inc.,  14266 
Kansas  City  Power  &  Light  Co.,  35913,  35914 
Kansas  Pipeline  Co.,  37364 
Kern  River  Gas  Transmission  Co.,  1625,  3953, 

4955,  10067,  1 1992,  18985,  30100,  34462, 

35335,  36682 
Kinder  Morgan  Interstate  Gas  Transmission 

LLC,  1 1773.  24461.  24462.  24688.  25319. 

25477.  31155.  32084.  33531.  37535 
KN  Energy.  37536 

KN  Interstate  Gas  Transmission  Co.,  2938 
KN  Wattenberg  Transmission  L.L.C..  3 1 1 56. 

39609 
Koch  Energy  Trading.  Inc..  40622 
Koch  Gateway  Pipeline  Co.,  1361,  7375,  9259, 

15322,  18985.  20149.  20439.  20959. 

33812.  36893 
KO  Transmission  Co..  12537 
Lakefield  Junction.  L.P..  25477 
Lake  Worth  Generation  L.L.C.  et  al.,  1 1564 
Louisiana  Generating,  LLC,  14554 
Louisiana  Generating,  LLC,  et  al.,  15624 
Louisiana  Intrastate  Gas  Co.,  L.L.C,  1 4962 
Louisiana  Public  Service  Commission  et  al., 

20440 
Louisville  Gas  &  Electric  Co.  et  al.,  35915 
LSP-Nelson  Energy.  LLC,  40623 
Madison  Gas  &  Electric  Co.  et  al.,  8128 
Maine;  Lower  Kennebec  River  Comprehensive 

Settlement  Accord,  1 28 
Mansfield  Municipal  Electric  Department  et  al., 

31156 
Maritimcs  &  Northeast  Pipeline,  L.L.C,  6595, 

8953 
Marquette  Energy,  LL.C,  20150 
Merchant  Energy  Group  of  the  Americas,  Inc., 

26593 
Mexican  Business  Trust  No.  1 1 1014-6  et  al., 

14267 
Michigan  Gas  Storage  Co.,  35061 
MidAmerican  Energy  Co.,  20440 
Mid-Continent  Area  Power  Pool,  35915 
Mid-Tex  G&T  Electric  Cooperative,  Inc..  et  al.. 

34157 
Midwest  Electric  Power.  Inc..  36129 
Midwestern  Gas  Transmission  Co..  6595.  8354. 

19366.  21735.  31538.  33813.  35336 
Midwest  Generation.  LLC.  35915 
MIGC.  Inc..  1625.  10067 
Millennium  Pipeline  Co.,  LP,  et  al.,  1 1565 


Mississippi  Canyon  Gas  Pipeline.  LLC.  19367. 

31156.35916.39609 
Mississippi  Power  Co..  1 0068 
Mississippi  River  Transmission  Corp..  1 857. 

20959.  35336.  36683.  3%  10 
Missouri  Joint  Municipal  Electric  Utility 

Commission  et  al..  20959 
Monongahela  Power  Co.  et  al..  35626 
Montana  Power  Company,  24462 
National  Fuel  Gas  Distribution  Corp..  8129 
National  Fuel  Gas  Supply  Corp..  1626.  3674. 

10485.  11045.  11773.  11993.  13958. 

15624.  16904.  18080.  18986.  25714.  30101 
Natural  Gas  Pipeline  Co.  of  America.  1857. 

4407.  5625.  5864.  8129.  8699.  10782. 
11046.  11774.  16382.  18081.  19367. 
19746.  25478.  25715.  26594.  303%. 
32084.  36129.  36426.  37768 

Natural  Gas  Pipeline  Co.  of  America  et  al.. 

24688 
NauUlus  Pipeline  Co..  L.L.C.  31157.  34688. 

35916 
Neligh.  NE.  16904.  30978 
NEPA  Energy  LP.  38817 
Nevada  Sun-Peak  L.P.  et  al..  34158 
New  England  Power  Co.  et  al..  35916 
New  England  Power  Pool.  24947.  32085.  37536 
New  Hampshire  Electric  Cooperative.  Inc.. 

36130 
New  York  Independent  System  Operator.  Inc.. 

30101,35917 
New  York  Independent  System  Operator.  Inc.. 

etal..  10068 
New  York  Power  Authority.  24462 
New  Yoric  State  Electric  &  Gas  Corp..  19747. 

25320 
Niagara  Mohawk  Energy  Marketing.  Inc..  37966 
Niagara  Mohawk  Power  Corp..  17493 
NiSource  Inc..  39890 
Norteno  Pipeline  Co.  et  al..  39138 
Northeast  Energy  Associates.  L.P.,  14267 
Northern  Border  Pipeline  Co..  10068.  15143, 

36426 
Northern  Natural  Gas  Co.,  1626,  1627,  2939, 

4408,  8354,  13959,  15322,  18082,  24947, 
30101,  30102,  30103,  33314,  35061. 
36427,  39381 

Northern  States  Power  Co..  35917 
Northwest  Alaskan  Pipeline  Co..  3353 1 
Northwest  Natural  Gas  Co..  24462 
Northwest  Pipeline  Corp.,  5332,  7375,  8954, 

16382.  19881.  20150,  24689,  31538, 

35061,36683,37536 
NRG  Energy  Center  Paxton,  Inc.,  40623 
NRG  Power  Marketing,  Inc..  14267 
NSTAR  Services  Co..  38271 
NUI  Corp..  14267 
Oconto  Electric  Cooperative.  1 2538 
OkTex  Pipeline  Co..  24689 
Old  Dominion  Electric  Cooperative.  201 5 1 
ONEOK  WestTex  Transmission.  Inc..  40086 
Ouachiu  Power.  L.L.C.  35062 
Overland  Trail  Transmission  Co..  1 5624 
Overthrust  Pipeline  Co..  6200 
Ozark  Gas  Transmission.  LL.C.  26594 
P&L  Coal  Holdings  Corp.  et  al..  35917.  40623 
Pacific  Gas  &  Electric  Co..  1858.  2148.  6595. 

7375.  10069.  11993.  16904.  17862.  19882. 

21735.31157.33314.33813.36131 
PacifiCorp.  12538.  13959,  17862 
Panda  Gila  River,  L.P.,  et  al.,  30582 
Panhandle  Eastern  Pipe  Line  Co.,  3439,  1 1774. 

13373.  16581.  18986.  25715.  30103. 

31157.37537 
Panhandle  Eastern  Pipe  Line  Co.  et  al..  7536 
Pedricktov^  Cogeneration  L.P..  34158 
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Pennsylvania  Electric  CoVGPU  Genco.  8129, 

11835 
Petal  Gas  Storage,  L.L.C.,  1858,  65%,  12539, 

26595 
PG&E  Dispersed  Generating  Co..  LLC,  35063 
PG&E  Gas  Transmission,  Northwest  Corp., 
1859,  7375,  7376,  8354,  8355,  10069. 
13373,  13741,  13959,  19367,  30104, 
36684,  36894 
PG&E  West  Texas  Pipeline,  L.P.,  8129 
Pine  Needle  LNG  Co.,  LLC.  18986,  33314 
Pinnacle  West  Capital  Corp.  et  al.,  40624 
PJM  Interconnection,  L.L.C.,  8130,  14268, 

36684 
PNM  Electric  &  Gas  Services,  Inc.,  39610 
PNM  Gas  Services  et  al.,  39610 
Poco  Marketing  Ltd..  18987 
Poco  Petroleum.  Inc.,  18987 
Portland  General  Electric  Co.  et  al.,  1859,  8130, 

15323, 19818 
Potomac  Edison  Co.  et  al.,  37966 
Potomac  Electric  Power  Co.,  5864 
Power  Authority  of  State  of  New  Yoric,  20966 
PowerGasSmait.com,  Inc.,  24463 
Prairieland  Energy,  Inc.,  39890 
Providence  Gas  Co.,  31 158 
PSI  Energy,  Inc.,  et  al..  1 1565,  16195 
Public  Utilities  Commission  of  Sute  of 

California,  19747 
Public  Utility  District  No.  2  of  Grant  County. 

WA,  2939.  24190 
Puget  Sound  Energy.  Inc.,  21735,  35627 
Questar  Pipeline  Co.,  3674,  7376.  16383. 
17651.  21736,  25478.  26595,  31538. 
32085,  36684,  37537 
Questar  Southern  Trails  Pipeline  Co..  6365 
Rainy  River  Energy  Corp.,  30582 
Reliant  Energy  Desert  Basin,  LLC,  et  al.,  20960 
Reliant  Energy  Gas  Transmission  Co..  1859, 
7376,  12539,  13742,  18987,  19368,  19369, 
20966,  24463,  24690,  25478,  30104, 
31158,36685,38271 
Reliant  Energy  Northeast  Generation,  Inc., 

40624 
Reliant  Energy  Shelby  County,  LP,  et  al.,  26595 
Riverside  Generating  Co.,  L.L.C.,  1 1775 
Rochester  Gas  &  Electric  Corp.,  20152 
Sea  Robin  Pipeline  Co.,  1362,  8355,  36427 
Sinclair  Oil  Corp.,  36894 
SkyGen  Energy  LLC.  33813 
Smarr  EMC,  26596 
Southaven  Power.  LLC,  et  al..  5864 
South  Carolina  Electric  &  Gas  Co.,  16587, 

32085 
Southern  California  Edison  Co.,  21736,  36685, 

39139 
Southern  Company  Services,  Inc.,  443,  8130, 

31306,38817 
Southern  Energy  Delta.  L.L.C..  et  al.,  35918 
Southern  Indiana  Gas  &  Electric  Co..  128 
Southern  Minnesota  Municipal  Power  Agency 

39139 
Southern  Namral  Gas  Co..  1627,  4408.  12540, 
13742,  15044,  16195,  18987,  18988, 
19369,  24690,  30397,  30978,  32086.  38818 
Southern  Natural  Gas  Co.  et.al.,  15625 
Southern  Union  Gas  Co.,  38818 
South  Georgia  Natural  Gas  Co.,  19369,  35063, 

37365 
Southwestern  Public  Service  Co.,  13742,  18083, 

35918 
Southwest  Gas  Storage  Co.,  1 3374 
Southwest  Power  Pool,  Inc..  3953,  8768 
SOWEGA  Power  LLC,  34158 
St.  Joseph  Light  &  Power  Co.,  3%1 1 
Stanfield  Hub  Services.  LLC,  40086 


Statoil  Energy  Trading,  Inc.,  et  al.,  15324 

Stingray  Pipeline  Co..  3%  12 

Stockport  Mill  Country  Inn  Water  Power 

Project.  35918 
Strategic  Power  Management.  Inc.,  20440. 

35918 
Sturgis,  MI,  18988 

Sumas  International  Pipeline,  Inc..  20960,  36130 
Sun  River  Electric  Cooperative,  Inc.,  16581 
Tacoma  Power,  35627 
Tacoma,  WA,  31158 
Tampa  Electric  Co.,  35919 
TCP  Gathering  Co.,  37126 
Tenaska  Power  Services  Co.,  21736 
Tennessee  Gas  Pipeline  Co.,  2148,  6365,  17652, 
18988.  30397,  31539,  33814,  34159, 
34462,  35064,  36428,  36685 
Texas  Eastern  Transmission  Corp.,  1627,  3675. 

13960,  30104 
Texas  Electric  Marketing,  L.L.C.,  35064 
Texas  Gas  Transmission  Co.,  7377 
Texas  Gas  Transmission  Corp.,  6201,  7377, 
15144,  17258,  26829,  31 159,  31539. 
38534,  39140 
Texas  Gas  Transmission  Corp.  et  al.,  18083 
Tosco  Corp.,  5332 
Trailblazer  Pipeline  Co.,  17862,  19747,  32086, 

34159,36130 
TransAlta  Centralia  Generation  LLC,  6201 
TransAlta  Energy  Marketing  (US),  Inc.,  et  al., 

17493 
TransColorado  Gas  Transmission  Co.,  5865, 
7377.  12540.  19748.  21 175,  30105.  35064, 
36686 
Transcontinental  Gas  Pipe  Line  Corp.,  3676. 
8130,  10069,  11993,  13374,  13375,  13960. 
15144.  15324.  16581,  19882.  20441, 
20809.  21736,  21737,  25914,  265%, 
30105,31159.  36131 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.. 

37365 
TransEnergie  U.S.  Ltd.,  17494,  36686.  37%7 
Transok,  LLC,  14%2,  37365,  3%  12 
Trans  western  Pipeline  Co.,  10069,  10070, 
10782,  18084,  19370,  24463,  25715. 
33314,  37366 
Trigen-Syracuse  Energy  Corp.,  40624 
Trtinkline  Gas  Co..  8954,  13376,  15144,  15626, 

33315 
Ttunkline  LNG  Co.,  265%.  26597,  35065 
Tucson  Electric  Power  Co.,  161% 
Tuscarora  Gas  Transmission  Co.,  4955,  36687 
Ultramar  Inc.  et  al.,  5332,  5333 
Unicom  Investments,  Inc.,  20809 
USGen  New  England.  Inc.,  12540,  35919 
UtiliCorp  United  Inc.  et  al..  35920 
U-T  Offshore  System.  L.L.C..  32086.  36687 
Venice  Gathering  System,  L.L.C.,  8355 
Vermont  Yankee  Nuclear  Power  Corp.  et  al., 

25915 
Viking  Gas  Transmission  Co.,  1 1775.  12541, 

36688 
Wells  Rural  Electric  Co..  3676 
Westar  Generating  II.  Inc..  36894 
Western  New  York  Wind  Corp.,  30583 
Western  Resources,  Inc.,  et  al.,  37%7 
West  Penn  Power  Co.  et  al.,  1 1046 
Williams  Energy  Marketing  &  Trading  Co.. 

15626 
Williams  Flexible  Generation.  LLC.  38819 
Williams  Gas  Pipelines  Central.  Inc..  1860. 
4956.  9259.  13376.  20810.  20960,  21803, 
36131.  36428.  36688.  37769,  38535 
WillistOn  Basin  Interstate  Pipeline  Co..  1628, 
4408,  6201,  6202,  65%,  10070,  26597, 
30979.  32087.  3%  12 
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Federal  Highway 

Wisconsin  Electric  Power  Co.,  13376.  20810 
Wisconsin  Public  Power.  Inc.,  8355 
Worthington  Generation  L.L.C.,  36688 
Wyoming  Interstate  Co.,  LTD.,  1860,  1 1050, 

15325.  15626.  20151.  21737.  40087 
Young  Gas  Storage  Co..  Ltd..  10070,  12318 

Federal  Financial  Institutions 
Examination  Council 

NOTICES 

Community  Reinvestment  Act- 
Community  reinvestment;  interagency  questions 
and  answers.  25088 
Freedom  of  Information  Act;  implemenution. 

31960 
Uniform  Retail  Credit  Classification  and  Account 
Management  Policy.  36903 

Federal  Highway  Administration 
RULES 

Engineering  and  traffic  operations: 
Emergency  relief  program;  disaster  threshold. 

25441 
Uniform  Traffic  Control  Devices  Manual — 
Center  line  and  edge  line  markings.  9 
Metropolitan  and  statewjde  planning; 

nondiscrimination  in  federally  assisted 
programs.  31803 

PROPOSED  RULES 

Engineering  and  traffic  operations: 

Utility  facilities.  6344 
Intelligent  transponation  system  architecture  and 

standards.  33994 
Statewide  and  metropolitan  transportation 

plarming,  33922 
Transportation  decisionmaking;  National 

Environmental  Protection  Act  procedures; 

public  parks,  wildlife  and  waterfowl  refuges, 

and  historic  sites  protection,  33960 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1425, 

3001,  18421.26269 
Submission  for  OMB  review;  conunent  request 
1426,  17702.  38876 
Environmental  statements;  notice  of  intent: 
Allegheny  County.  PA.  20510 
Bexar  County.  TX.  36754 
Butler  County.  OH.  et  al..  35155 
Charles  Counties,  MD.  19807 
Qarit  County,  NV,  5388 
District  of  Columbia.  Prince  Georges  County. 
MD,  and  Alexandria  aixl  Fairfax  County, 
VA.  5925 
Douglas  and  Franklin  Counties,  KS,  18145 
Dubois  County.  IN,  35416 
Erie  and  Genesee  Counties.  NY,  7905 
Faulkner  County,  AR,  30473 
Franklin  and  Licking  Counties.  OH.  32148 
Glacier  County.  MT,  3528 
Hamilton  County,  IN.  38624 
Harris  County.  TX.  549.  550 
Indianapolis  to  Evansville.  IN;  1-69  Corridor  18 

extension.  551 
Jefferson.  Clear  Creek,  Summit,  Eagle,  and 

Garfield  Counties.  CO,  4014 
Jefferson  Parish,  LA.  2670 
Lehigh  and  Northampton  Counties.  PA,  26656 
Linn  County,  lA,  5926 
Lycoming  County,  PA,  38625 
Marion  County,  OR,  1 58 
Mason  County.  WA.  2051 1 
Merced  County.  CA.  4015 
Milwaukee  and  Waukesha  Counties,  Wl,  39464 
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aJ..  IL.  24531 

and  Mingo  County,  WV, 


San  Francisco  Cil 
Shannon  County,] 
St  Joseph  Count] 
St  Louis  County] 
Texas  and  Howe| 
Tippecanoe,  Ca 
Tucker  County. 


ValeiKia  Countyj 
Valley  County,  1| 
Vancouver.  WA. 
Washington  and  I 


Federal  Highw  ly 

Montgomery  Coi  nties.  TX.  549 

Obion  and  Dyer  ( Tounties.  TN,  et  al..  7096 

Ontonagon  Couni  y.  Ml,  1943 

Ouachita  Parish.  \J<,  39465 

Peoria  County  et 

Pike  County.  KY 

14008 
Prince  Georges  County,  MD.  19807,  25020 
Randolph  and  Tufker  Counties,  WV,  19425 
Randolph  Countyt  NC,  19961 
Sandoval  Countyj  NM,  15194 

and  County,  CA.  7905 
I  MO,  13352 
MI,  38876 
1  MN,  8469 

Counties,  MO,  13353 
|>ll,  and  Cass  Counties.  IN,  552 
30474 
Union  and  Meck^nburg  Counties.  NC,  19961 
Utah  and  Wasatch  Counties.  UT.  9305 
JNM.  26271 
3754 
6755 
ienton  Counties,  AR,  5720 
Waukesha  and  Vijashington  Counties,  WI,  10146 
Wexford.  Grand  traverse,  and  Kalkaska 

Counties,  M|.  8470 
Woodrow  Wilsoit  Bridge.  Potomac  River, 
District  of  Cjolumbia.  Prince  George's 
County.  MC ,  and  Alexandria  and  Fairfax 
County,  VA  801 
Worchester  and  /mbum,  MA,  19038 
York  and  Lancaster  Counties,  SC,  1 4335 
Grants  and  coopera^ve  agreements;  availability, 
etc.: 
Congestion  mitig  ition  and  air  quality 

improvemen  t  program:  high  speed  rail 
projects,  16<97 
Ferry  Boat  Discretionary  Program,  19808 
Transportation  E  |uity  Act  for  2 1  st  Century — 
National  Corri  lor  Planning  and  Development 
Program  4nd  Coordinated  Border 
Infrastructure  Program;  implementation 
guidance.  37819 
Transportation  I  nfiastnicture  FinaiKe  and 
Innovation  Act  of  1 998;  eligible  surface 
transportation  projects;  credit  assistance, 
30182 
Meetings: 
Highway  motor  I  uel  reporting  reassessment; 

workshops,  1222 
Intelligent  Transj  ortation  Society  of  America. 
17332.  17333.  35156 
Transportation  Equ  ty  Act  for  2 1  st  Century; 
implementatioi  i: 
Congestion  Mitidation  and  Air  Quality 
Improvemeiit  Program.  9040.  15931 
Wetland  banking  agreements: 
Pennsylvania.  20  240 

Federal  Housing  Enterprise  Oversight 
Office 


RULES 

Equal  Access  to  Justice 

26731 
Organization,  functions, 

39786 

PROPOSED  RULfcS 

Equal  Access  to  Ju^ice 


Freedom  of 
33790 
Risk-based  capiul 
Stress  test;  Hous^ 
benchmark 
detemiinatiiki. 


Act;  implementation. 
.  and  authority  delegations. 


Act;  implementation.  7312 
Information  Act:  implementation. 


Price  Index  (HPI)  use  and 
rredit  loss  experience 
13251 


Semi-annual  agenda.  23654 

Federal  Housing  Finance  Board 

RULES 

Affordable  bousing  program  operation: 
Program  requirements  clarification,  203 
Reporting  and  recordkeeping  requirements,  5418 
Agency  regulations  reorganization.  8253 
Federal  home  loan  bank  system: 
Advances  to  nocunembers;  technical 

amendment;  reporting  and  recordkeeping 
requirements.  202 
Appropriate  present-value  factors  associated 
with  payments  made  to  Resolution  Funding 
Corporation,  17435 
Correction,  40491 
Boards  of  directors  and  senior  management; 

powers  and  responsibilities,  25267 
Community  support  requirements;  reporting  and 

recordkeeping  requirements.  5738 
Corporate  governance  responsibilities 

devolution,  13663 
Membership  and  advances  regulations, J  3866 
Freedom  of  Iiifoimation  Act  implementation. 

20345 
Organization.  fiuKtions.  and  authority  delegations: 
Finance  OfTice;  issuance  of  consolidated 
obligations  on  which  Federal  hoiiK  loan 
banks  are  jointly  and  severally  liable. 
36290 

PROPOSED  RULES 

Federal  Home  Loan  Bank  directors;  election. 

17458 
Federal  home  loan  bank  system: 

Acquired  member  assets,  core  mission  activities, 

investments  and  advances,  25676,  34127 
Advances,  eligible  collateral,  and  new  business 

activities,  26518 
Appropriate  present-value  factors  associated 
with  payments  made  to  Resolution  Funding 
Corporation,  5447 
Boards  of  directors  and  senior  management; 
powers  and  responsibilities,  81 
Organization,  fuiKtions,  and  authority  delegations: 
FinaiKe  Office;  issuaiKe  of  consolidated 
obligations  on  which  Federal  home  loan 
banks  are  jointly  and  severally  liable,  324 
Semi-annual  agenda,  23866 

NOTICES 

Federal  home  loan  bank  system: 
Community  support  review;  members  selected 

for  review;  list  2400.  20160 
FinatKial  management  policy;  changes,  339, 

36305 
Items  processing  and  settlement  (negotiable 
order  of  withdrawal  or  NOW),  demand 
deposit  accounting,  and  other  services; 
prices,  1 1779 
Meetings;  Sunshine  Act  2617,  8709,  14977. 
16393,  18995,  30990,  31553,  39149 

Federal  Labor  Relations  Authority 

RULES 

Equal  Access  to  Justice  Act:  implementation: 
Attorney  fees  regulations,  10373 

NOTICES 

Amici  curiae  briefs  in  negotiability  proceeding 
pending  before  FLRA;  opportunity  to  submit, 
13763 
Withdrawn,  17276 
Meetings: 
Quality  of  FLRA's  v^tten  decisions  and 

measures  for  assessing  that  quality;  focus 
group  meeting.  38279 


Federal  Law  Enforcement  Training 
Center 

NOTICES 

Meetings: 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Center  Advisory 
Committee,  33421 

Federal  Maritime  Commission 

RULES 

Interpretations  and  statements  of  policy: 
Ocean  transportation  intermediaries;  clarification 
of  claim  settlement  procedures.  33479 
Ocean  transportation  intermediaries;  individual 
contemporaneously  acting  as  qualifying 
individual  for  ocean  freight  forwarder  aixl 
non-vessel  common  carrier,  1 5252 
Shipping  Act  of  1 984;  implementation: 
Ocean  common  carriers;  definition  clarification, 
26506 

PROPOSED  RULES 

Carrier  automated  tariffs  and  tariff  systems: 
Public  access  charges,  31 130 

Ocean  transportation  intermediaries;  individual 
contemporaneously  acting  as  qualifying 
individual  for  ocean  freight  forwarder  and 
non-vessel  common  carrier,  7335 

Semi-annual  agenda,  23876 

NOTICES 

Agreements  filed,  etc.,  461.  2177.  3238"  4247, 
5348,  6372,  7873,  9268,  1 1063,  12266, 
13971,  16918.  17879,  19765,  20983.  24696. 
25924,  301 18,  31316,  33818,  35091,  36141. 
37387.  38554,  39901 

Casualty  and  nonperformance  certificates: 
American  Classic  Voyages  Co.  et  al.,  36142 
Celebrity  Cruises  Inc.  and  Millennium  Inc.  et 
al.,  36142 

Complaints  filed: 
Crowley  Liner  Services,  Inc.,  et  al.,  4247 
Gateway  International,  12008 
Inlet  Fish  Producers.  Inc.,  5349 
Kawasaki  Kisen  Kaisha.  Ltd..  2617 
Safmarine  Container  Lines  N.V.  et  al..  37388 

Freight  forwarder  licenses: 
Advance  Brokers  Ltd.  et  al..  1 1063 
ENC  New  York.  Inc.,  et  al.,  2177 
Optinwdal,  Inc.,  et  al.,  461 

Investigations,  hearings,  petitions,  etc.: 
Eastbound  Transpacific  trades;  ocean  common 

carrier  practices,  461 
Port  of  Houston  Authority,  2177 
Worid  Line  Shipping,  Inc.,  et  al.,  24697 

Meetings;  Sunshine  Act  11579,  12318 

Ocean  transportation  intermediary  licenses: 
AP  Shipping,  Inc.,  et  al..  16918 
BDP  Transport,  LLC.  et  al.,  25925 
Chesapeake  Bay  Shipping  &  Warehousing,  Iik., 

30120 
Consolidated  Powers  Ltd.  et  al..  13972 
CPS  International  Inc.  et  al..  19766 
D&W  Millennium  Freight  Systems.  Inc.,  et  al.. 

31317 
F.M.I.  Cargo  Shipping.  Inc..  39901 
First  Express  International  Corp.  et  al..  5349 
Global  Caribbean.  Inc..  et  al..  9268 
Global  Shipping.  Inc.,  3238 
Global  Total  Logistics,  LLC,  15334 
Golden  Bridge  International,  Iik.,  et  al.,  7874 
International  Shipping  Inc.,  et  al.,  38554 
Latin  Freight  International,  Inc.,  et  al.,  35091 
Logis  Services  of  America,  Inc.,  et  al.,  6372 
Martin  E.  Button.  Inc..  12266 
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Ned  Shipping  Co.,  Inc.,  35092 

Nextrans  International,  Inc.,  et  al.,  20984 

Pactrans  Marine.  Inc..  30600 

Perez  International  Forwarders,  Inc.,  38557 

Providence  Services  Inc.  et  al.,  17879 

Samskip,  Inc.,  15641 

Senator  International  Ocean  LLC  et  al.,  4248 

Sunice  Cargo  Logistics,  Inc.,  et  al.,  38557 

Trans  Pacific  Inc.  et  al.,  24697 

Trans-World  Freight  Systems  Inc.  et  al.,  3239 

Universal  Consolidated  Services.  Inc.,  et  al, 

30120 
World  Line  Shipping,  Inc..  3239 
Youngtrans  et  al..  36143 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  38558 

Federal  Mediation  and  Conciliation 
Service 

PROPOSED  RULES 

Semi-annual  agenda,  23614 
NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
Labor-Management  Cooperation  Program,  1634 

Federal  Mine  Safety  and  Health 
Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  7071,  12580,  13996, 

15653.  25962,  31934,  38305 
Privacy  Act: 
Systems  of  records,  1 8 1 34 

Federal  Motor  Carrier  Safety 

Administration 
RULES 

Motor  carrier  proceedings;  practice  rules; 

commercial  regulations  violations,  7753 
Motor  carrier  safety  standards: 
Commercial  motor  vehicles — 

Marking  requirements,  35287 
Driver  qualifications — 
Loss  or  impairment  of  limbs;  technical 
amendments,  25285 
Transporution  Equity  Act  for  2 1  st  Century; 
i  mplementation — 
Commercial  Motor  Carrier  Safety  Assistance 
Program;  State  responsibility,  15092 
Security  fimess  procedures;  safety  fimess  rating 
methodology,  11904 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Drivers'  hours  of  service — 
Fatigue  prevention;  driver  rest  and  sleep  for 
safe  operations,  25540,  26166.  32070, 
34132.34904.36809.37956 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  33399 
Submission  for  0MB  review;  conmient  request. 
25020 
Drivers  delivering  home  heating  oil;  weekly  hours- 
of-service  restriction  exemptions;  pilot 
program.  7906 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Global  Positioning  System  (GPS)  technology'- 
pilot  demonstration  project.  5927 
Hazardous  materials  transportation: 
Preemption  determinations — 
Med/Waste.  Inc..  et  al..  20258 


Meetings: 
Illinois;  Commercial  Drivers  License  Program. 
32148 
Motor  carrier  safety  standards: 
Controlled  substances  and  alcohol  randora_ 
testing  requirements;  exemption 
applications — 
PacifiCorp  Electric  Operations.  24533 
Controlled  substances  and  alcohol  testing 

management  information  system  statistical 
dau.  34246 
Driver  qualifications —  «' 

Allen,  Elijah.  Jr..  et  al.;  vision  requirement 

exemptions,  33406 
Arnold,  John  W.,  ei  al.;  vision  requirement 

exemptions.  20245 
Blaschke.  Rodney  D..  et  al;  vision 

requirement  exemptions.  2025 1 
Haugen,  Eldo  J.,  et  al.;  vision  requirement 

exemptions  denied.  33400 
Kautzman,  Todd  E.;  vision  requirement 
exemption,  20254 
Parts  and  accessories  necessary  for  safe- 
operation — 
Minimum  fuel  tank  fill  rate  and  certification 
labeling  requirements;  exemption 
applications.  24531 

Federal  Procurement  Policy  Office 
RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Cost  accounting  practices;  changes,  37470 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waivers,  " 
5990,  36768 

NOTICES 

Government  contracts;  maximum  benchmark 

compensation  determination.  30640 
Various  Policy  Letters;  rescission.  16968 

Federal  Railroad  Administration 
RULES 

Magnetic  Levitation  Transportation  Technology 

Deployment  Program,  2342 
Steam  locomotives;  inspection  and  maintenance 

standards;  public  meetings,  20380.  33262 
PROPOSED  RULES  — 

Railroad  safety: 
Locomotive  homs  use  at  highway-rail  grade 
crossings:  requirement  for  sounding.  2230 
Hearings.  7483.  15298.  16559.  21711 
Technical  conference.  21384 
Railroad  safety  enforcement  procediifes: 
Light  rail  transit  operations  on  general  railroad 
,   system;  safety  jurisdiction;  joint  agency 
policy  staten»ent  with  Federal  Transit" 
Administration.  1844 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4297, 

5721,6438,7913,31624 
Submission  for  OMB  review;  comment  request, 
3755,  18421,  20512,  25416,  34796.  35416. 
36881 
Emergency  orders: 

Oregon  Pacific  Railroad  Co.,  5018 
Exemption  petitions,  etc.: 
Aberdeen  Carolina  &  Western  Railway.  19426 
Alaska  Railroad  Corp..  17703.  31628 
Apalachicola  Northern  Railroad  Co..  33414 
Association  of  American  Railroads,  1943 
Buffalo  Southern  Railroad,  Inc.,  19426 
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Federal  Register 

Burlington  Northern  Santa  Fe  Railway  Co 

35992 
Canadian  National/Illinois  Central  Railroad 

39979 
Canadian  National  Railroad  et  al..  1 3353 
Canadian  Pacific  Railway.  3528.  17940 
Carolina  Rail  Services.  Inc..  33414 
Central  Montana  Rail.  Inc.,  33415 
Chesaning  Central  &  Owosso  Railroad.  1945 
Columbia  Business  Center.  39980 
CSX  Transponation.  Inc..  3529,  9053 
Duluth,  Missabe  &  Iron  Range  Railway  Co 

39980 
Durbin  &  Greenbrier  Valley  Railroad,  Inc 

35992 
Kankakee,  Beaverville  &  Southern  Railroad. 

35993 
Lake  Superior  Railroad  Museum.  39981 
Maryland  Mass  Transit  Administration.  1 4336 
Metro-Nonh  Commuter  Railroad  and 

Connecticut  Transporution  Department 
12315 
Mount  Dora  Scenic  Railway  Co..  1 23 1 5 
National  Railroad  Passenger  Corp.  (Amtrak). 

2223.  5723.  10851.  19427.  25419 
National  Railroad  Passenger  Corp.  (Amtrak)  et 

al..  25021 
Northeast  Illinois  Railroad  Corp.,  17704.  30474 
Ouachita  Railroad.  35993 
Peninsula  Terminal  Co.,  35993 
Pioneer  Valley  Railroad,  33415 
RailRunner.  3529 
Relco  Locomotives,  Inc.,  35994 
San  Diego  Trolley,  Inc.,  25023 
Texas  Mexican  Railway  Co.,  3 1 206 
Union  Pacific  Railroad  Co..  12316.  19427 
Yoric  Railway  C^..  33416 
Grants  and  cooperalye  agreements;  availability, 
etc.:^ 
Transportation  Equity  Act  for  21st  Century — 
Transportation  Infrastructure  FinaiKe  arid 
Innovation  Act  of  1998;  eligible  surface 
transportation  projects;  credit  assistance. 
30182 
Meetings: 
Locomotives,  remote  control:  guidelines 

establishment;  technical  conference.  31056 
Railroad  Safety  Advisory  Committee,  2470, 
25975,  31057 
Railroad  car  conspicuity;  public  docket 

establishment.  2454 
Safety  advisories,  bulletins.  ai>d  directives: 

Harmon  intermediate  signal  units;  recommended 

replacement.  35418 
Model  B I  relays  manufacmred  by  General 
Railway  Signal  between  1960  and  1985; 
potential  to  stick  and  remain  in  energized 
position.  30474 
RoadRailer  trailers;  securement  of  floor  beam 
cross-members,  33416 
Traffic  control  systems;  discontinuance  or 
modification: 
Buriington  Northern  &  Santa  Fe  Railway,  1945, 

35994,  35995 
Colorado  Transportation  Department,  35995 
CSX  Transportation.  Inc..  35971.  359%.  35997 
Gateway  Westem  Railway  Co..  13354 
Missouri  &  Northern  Arkansas  Railroad.  35997 
Union  Pacific  Railroad  Co.,  13355,  1341 1, 
35998 

Federal  Register,  Administrative 
Committee 

RULES. 

Federal  Register  publications;  prices,  availability, 
and  official  status.  8841 


37 


{ 


Federal  Rese  rve 

Federal  Rese  rve  System 

RULES 

Bank  holding  coi  npanies  and  change  in  bank 
control  (Rejulation  Y): 
Financial  hold  ng  companies — 
Elections  b>  foreign  banks,  etc.,  15053, 

16302 
Financial  ho  Iding  company  requirements, 

3785 
Permissible  ictivities,  14433 
Securities  uiderwriting.  dealing,  and  market- 
making)  activities,  14440 
Merchant  banking  investments,  16460 
Consumer  financial  information;  privacy 

requiremeni ,  35162 
Credit  by  broker  and  dealers  (Regulation  T): 

Foreign  margii  i  stocks  list,  9207 
Depository  insti4tions;  reserve  requirements 
(Regulation  D): 
Supranational  entities  designations;  European 
CentraJ  Biuik  addition  to  list,  12916 
Extensions  of  cr«  dit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rate  i  hange,  6531,  16802.  34047 
Federal  Open  Mi  rket  Committee: 

Procedure  rules;  technical  amendment,  6319 
Labor  relations;  i  infair  labor  practice  procedures, 

2529 
Membership  of  3tate  banking  institutions 
(Regulation  H): 
Financial  subsidiaries.  14810.  15050 
Privacy  Act;  implementation,  34391 
Truth  in  letxling  (Regulation  Z): 

Short-term  cash  advances  (payday  loans),  17129 

PROPOSED  ROLES 

Bank  holding  co  npanies  and  change  in  bank 
control  (Re|  ulation  Y): 
Nonfinancial  ( ompany  investments;  capital 

treatment  guidelines,  16480 
Tying  restrictions;  revisions,  6924 
Consumer  fmanc  ial  information;  privacy 

requirement  i.  8770 
Electronic  fund  transfers  (Regulation  E): 
FinaiKial  insti  utions  compliance  requirements; 
official  si  iff  interpretation,  4006 1 
Federal  Deposit  nsurance  Act: 
Customer  info  rmation  safeguard  standards 
establish!  vent;  and  safety  and  soundness 
standards  Year  2(XX)  guidelines  rescission, 
39472 
Gramm-Leach-B  iley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreemei^;  disclosure  and  reporting, 
31962 
Risk-based  capiiil 

Recourse  and  direct  crcdi;  substitutes,  1 2320 
Semi-annual  ageida,  23880 
Truth  in  lending  (Regulation  Z): 

Credit  and  chi  ige  card  solicitations  and 
applicati<  ns;  disclosure  requirements, 
33499 


NOTICES 


Agency 

Proposed 
5349.  I 
35934. 

Reporting  and 
1895.  I 

Submission 
11633 
Banks  and  bank 

Change  in 
2178.24 
7016, 


informal  ion  collection  activities: 

collection;  comment  request,  1893, 
17,  20847.  31912.  32098.  34801, 


balk 


6i 
3*696 

recordkeeping  requirements, 
5*08.20821,20822,36697 
f(T  0MB  review:  comment  request. 


78 '4, 


holding  companies: 

control,  773.  1156.  1390,  1897, 
3,  3716,  3%2.  4426,  4608,  6601. 

.  8149.  8709,  10093.  10496. 


10792.11316.12008.12553.13765. 
14573.  14977.  15641.  16203.  16919, 
17656,  18108,  18995,  19898,  20167, 
20459,  20823,  21 197,  21766,  21767, 
25328,  25728,  26205.  26206,  30409, 
30410,  31317,  32099,  33818.  34182, 
35092,  35642,  36143,  36698,  36906, 
37135,  37979,  38280,  38831,  39619 
Formations,  acquisitions,  and  mergers,  300,  773, 
1 156,  2413.  2962.  3239.  3716.  3%3.  4427. 
4609.  4975.  5350,  5644,  5872,  6212.  6601. 
7017.  7554.  8364,  8709.  9269,  10496, 
10497,  1 1064,  1 1316,  1 1784,  12009, 
12553,  12554.  13765.  13972.  14573, 
14977,  14978.  15334,  15910,  16203, 
16393.  16919.  17502.  17656,  17657, 
18108.  18335.  18996.  19766,  19898, 
20168,  20823,  21 198,  21767,  24485. 
24486.  24959.  25328.  25486,  25729, 
26206,  26834,  30410.  30990.  31317. 
31318.  31916,  32099,  33324,  33818, 
34182.  34470,  35092,  35093,  35642, 
35935,  36143,  36144,  36698,  37135, 
37388,  37563,  37980,  38280.  38832, 
39407,  3%20 
Permissible  nonbanking  activities,  300,  774, 
1 156,  1391,  2414,  3963,  4975,  5351,  5645, 
5873,  6601,  7017,  7874,  8364,  10093, 
10792.  11317.  12554,  13766,  13973, 
15910,  17657,  18335,  19899,  20459, 
20823,  21767,  26207.  30410.  30990. 
31318.  32099.  33325.  34182.  35093. 
35643.  36144,  37136,  37389.  37980. 
38280.  39407,  3%20.  40097 
Committees;  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  Council.  34470 
Edge  corporations;  proposals  to  organize: 
Irwin  Union  Bank  &  Trust  Co.,  30991 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  1391,  8977,  26207, 
35093 
Federal  Reserve  bank  services: 
Automated  clearing  house  deposit  deadlines  and 
pricing  practices  relative  to  private-sector 
operators,  34183 
Priced  services  and  electronic  connections;  fee 
schedules  and  private  sector  adjustment 
factor,  463 
Meetings: 

Consumer  Advisory  Council,  11318,  33325 
Meetings;  Sunshine  Act.  133.  301.  1157.  1637. 
2414.  3240.  3452.  4248.  4609.  4976.  5645. 
6212,  6373,  7017,  7874,  8364,  9269,  10094, 
11064,  12010,  12266,  12996,  13384,  13973. 
1591 1,  16394.  17277.  17657,  18335,  19379, 
20984.  21433.  24212.  24959,  25729.  26207. 
26208.  30120.  30991.  31318.  31916.  33547. 
34187.  35093.  35347.  36144.  36699.  37390. 
37790.  38281.  39407.  3%20.  40667 
Privacy  Act 

Systems  of  records,  34471,  37390 
Reports  and  guidance  documents;  availability,  etc.: 
Payments  system  risk;  daylight  overdraft  posting 
procedures  modifications;  policy  statement, 
33732 


Federal  Retirement  Thrift  Investment 
Board 


PROPOSED  RULES 

Thrift  Savings  Plan: 

Administrative  errors  correction,  1 9862 

NOTICES 

Meetings: 
Employee  Thrift  Advisory  Council,  36906, 
39149 


Meetings;  Sunshine  Act,  5645,  11318,  16618, 
24698 

Federal  Trade  Commission 

RULES 

Appliances,  consumer,  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
Comparability  ranges — 

Clothes  washers,  16132,  30351 
EnergyGuide  labeU,  prohibition  against 
inclusion  of  non-required  information; 
conditional  exemption,  17554 
Residential  energy  sources;  average  unit  energy 
costs,  20352 
Consumer  financial  information;  privacy 

requirements,  33646 
Industry  guides: 
Law  book  industry,  2867 

PROPOSED  RULES 

Children's  Online  Privacy  Protection  Act; 
implementation: 
Safe  harbor  provision;  self-regulatory 
guidelines,  11947 
Comprehensive  Smokeless  Tobacco  Health 
Education  Act  of  1986;  implementation, 
1 1944.  26534 
Consumer  financial  information;  privacy 

requirements.  1 1 174 
Household  furniture  industry  guides  aixl 

telemarketing  sales  rule;  Federal  regulatory 
review;  intent  to  request  comments,  2912 
Industry  guides: 

Household  ftimiture  industry,  18933,  37317 
Semi-annual  agenda.  23894 
Telemarketing  sales  nile,  10428,  26161 
Trade  regulation  rules: 
Textile  wearing  apparel  and  certain  piece  goods; 
care  labeling.  20108 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
17658 
Borderless  online  marketplace;  consumer 

transactions;  alternative  dispute  resolution; 
public  workshop.  783 1 
Children's  online  privacy  protection;  opportunity 
to  participate  and  obtain  co-sponsorship  in 
agency  public  awareness  campaign.  321(X) 
Interlocking  directorates: 
Clayton  Act;  Section  8  jurisdictional  thresholds, 
3717 
Meetings: 
Borderless  online  marketplace;  consumer 

transactions:  alternative  dispute  resolution; 
public  woricshop,  18032,  36888 
Competition  policy  in  world  of  business-to- 
business  (B2B)  electronic  marketplaces; 
public  workshop,  30120 
High-tech  products  and  services;  warranty 

protection;  public  forum,  3041 1 
Online  Access  and  Security  Advisory 

Committee,  3240,  6602,  14283,  19899 
Slotting  allowances  and  other  grocery  marketing 
practices;  antitrust  concerns;  workshop, 
15911 
Premerger  notification;  reporting  and  waiting 
period  requirements: 
Hart-Scott-Rodino  Act — 
Interpretation  17;  banking  and  nonbanking 
businesses;  acquisition  filing  obligations; 
premerger  antitrust  review,  17880 
Premerger  notification  waiting  periods;  early 
tenninations,  774,  17277,  20168,  30991, 
30995,  30998,  36443 
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Prohibited  trade  practices: 
Abbon  Laboratories  et  al.,  17502 
Alternative  Cigarettes.  Inc..  et  al..  26208 
Berkley.  Michael  T..  D.C.,  et  al..  13385 
BMG  Music  etal.,  31319 
BP  Amoco  p.l.c.  et  al..  21434 
Bumble  Bee  Seafoods.  Inc..  2%2. 
Chrisman.  Michael  G..  et  al.,  26613 
CMO  Distribution  Centers  of  America,  Inc.,  et 

al..  19766 
Colegio  de  Cirujanos  Dentistas  de  Pueno  Rico, 

17506 
Coleman.  Ellery.  26614 
CompuTrade  LLC  et  al.,  26615 
DBC  Financial.  Inc..  et  al..  7017.  8768 
Duke  Energy  Corp.  et  al..  18997 
Dura  Lube  Corp.  et  al..  17659 
Efamol  Nutraceuticals.  Inc..  31322 
EHP  Producu.  Inc..  et  al..  19768 
Exxon  Corp.  et  al..  2618 
Fidelity  National  Fmancial.  Inc..  2964 
FMC  Corp.  et  al..  20178 
J&R  Research  Corp.  et  al..  31322 
MacDertnid,  Inc.,  et  al..  777 
McCormick  &  Co..  Inc..  13766 
Memtek  Products.  Inc..  2965 
Miller.  Michael  D..  19770 
Motor  Up  Corp..  Inc.,  et  al..  17660 
Nine  West  Group  Inc..  13386 
Pfizer  Inc.  et  al..  39407 
R.N.  Motors.  Inc.,  et  al.,  26209 
RHI  AG,  1157 
Rhodiaet  al.,  15156 

Riley  Manufacnired  Homes,  Inc.,  et  al.,  38281 
Santa  Fe  Namral  Tobacco  Co.,  Inc.,  2621 1 
Service  Corporation  International.  35643 
Texas  Surgeons,  PA.  et  al.,  21441 
UMAX  Technologies,  Inc.,  2966 
Wisconsin  Chiropractic  Association  et  al., 

13387. 
Zim  Textile  Corp.,  35935 
Reports  and  guidance  documents;  availability,  etc.: 
Children's  Online  Privacy  Protection  Act;  safe 
harbor  provisions;  self-regulatory 
guidelines — 
ESRB  Privacy  Online,  39901 
Self-regulatory  guidelines  from  Children's 
Advertising  Review  Unit  of  Council  of 
Better  Business  Bureaus,  Inc.,  24960 

Federal  Transit  Administration 
RULES 

Metropolitan  and  statewide  planning; 

nondiscrimination  in  federally  assisted 
programs,  31803 

PROPOSED  RULES 

Statewide  and  metropolitan  transportation 

planning,  33922 
Transportation  decisionmaking;  National 

Environmental  Protection  Act  procedures; 
public  parks,  wildlife  and  waterfowl  refuges, 
and  historic  sites  protection,  33960 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7096, 

18421,25530,31058 
Submission  for  OMB  review;  comment  request, 
4629,  25529 
Buy  America  waivers: 

Orion  Bus  Industries,  25419 
Environmental  statements;  availability,  etc.; 
Buffalo  Inner  Harbor  Project.  NY,  26872 
Environmental  statements;  notice  of  intent; 
Austin.  TX;  North/South  Central  and  Southeast 
Corridors.  31954 


Buffalo  Inner  Harbor  Project,  NY.  24252 
Cleveland.  OH;  Blue  Line  Extension  Corridor. 

transportation  improvements.  8470 
Dulles  Corridor  Rapid  Transit  Project,  Fairfax 

and  Loudoun  Counties,  VA,  39466 
Los  Angeles,  CA;  Mid-CityAVestside  Transit 

Corridor,  31956 
Los  Angeles  County,  CA;  transporution 
improvements,  31955  ' 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestion  mitigation  and  air  quality 

improvement  program;  high  speed  rail 
projects.  16997 
Job  Access  and  Reverse  Commute  Program. 

13210 
Over-the-Road  Bus  Accessibility  Program.  2772 
Transportation  Equity  Act  for  21st  Century- 
Transportation  Infrastructure  Finance  and 
Innovation  Act  of  1998;  eligible  surface 
transportation  projects;  credit  assistance. 
30182 
Reports  and  guidaiKe  documents;  availability,  etc.: 
Intelligent  Transportation  Systems  Architecture 
Consistency  Policy  foi  project 
development;  comment  request,  340ro 
Transfer  of  federally  assisted  land  or  facility: 
Bloomington  Public  Transportation  Corp.; 
municipal  transit  facility  on  East  Miller 
Drive,  Bloomington,  IN,  1671 
Sedalia.  MO;  maintenance  building  extension 
transfer  to  city,  6248 
Transportation  Equity  .Act  for  21st  Cenniry;    ' 
implementation: 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program,  9040,  1 593 1 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 
Fiscal  Service 

RULES 

Bonds  and  notes,  U.S.  Treasury: 
Savings  bonds;  regulations  governing  ageitties 
for  issue,  2034 
Financial  Management  Service: 
Automated  Clearing  House;  Federal  agencies 
participation,  18866 
Correction,  19818,  33449 
FedSelect  checks;  CFR  part  removed,  20905 
Marketable  Treasury  securities  redemption 
operations,  3114 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  37^, 
13078,  19433 

Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates 
40727 

Surety  companies  acceptable  on  Federal  bonds: 
Arkwright  Munial  Insurance  Co.  et  al.,  14013 
British  American  Insurance  Co.,  2225 
Chatham  Reinsurance  Corp.;  termination.  21503 
Connecticut  Surety  Co.;  termination.  15196 
Factory  Mumal  Insurance  Co..  14014 
Frontier  Insurance  Co.;  termination.  35998 
Geriing  Global  Reinsurance  Corp.  of  America. 

5929 
Minnesota  Surety  &  Tnist  Co..  21503 
Planet  Indemnity  Co..  17705 
Safety  National  Casualty  Corp..  15196 


Fish 

Seneca  Insurance  Co.,  Inc..  2226 
Suretec  Insurance  Co..  3760 
Western  Insurance  Co..  14014 
Surety  companies  acceptable  on  Federal  bonds; 

annual  list,  40868 
Treasury  book-entry  securities  held  on  National    ■*' 
Book-Entiy  System,  transfer,  fee  schedule. 
557 
Treasury  Tax  and  Loan  Program  enhancements. 
33736 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act 
Title  VIII  implementation  (subsisteiKe 
priority): 
Fish  and  wildlife;  subsistence  taking.  40730 
Waters  subject  to  subsistence  priority; 
redermition;  correction.  39815 
Endangered  and  threatened  species: 
Alabama  soirgeon,  26438 
Armored  snail  and  slender  campeloma,  10033 
Australian  koala,  26762 
Bakers  and  yellow  larkspurs;  coastal  noithem 

Califomia,  4156 
Blackburn's  sphinx  moth,  4770  " 

Califomia  bighorn  sheep;  Sierra  Nevada  distinct 

population  segment,  20 
California  tiger  salamander,  3096 
Canada  lynx,  16052 
Coastal  cutthroat  trout;  jurisdiction  change  from 

NOAA,  21376 
Critical  habitat  designations — 
O'ahu  'elepaio,  20760 
Spikedace  and  loach  minnow.  24328 
Woundfin  and  Virgin  River  chub.  4140 
Dismal  Swamp  southeastern  shrew;  delisting, 

10420 
Habitat  conservation  plans,  safe  harbor 
agreements,  and  candidate  conservation 
agreements  with  assurances,  6916 
Kauai  cave  wolf  spider  and  amphipod,  2348 
Kecks  checker- mallow,  7757 
Kneeland  Prairie  permy-cress,  6332 
La  Graciosa  thistle,  etc.  (four  plants  firom  south 

central  coastal  Califomia),  1 4888 
Ncwcombs  snail;  Hawaiian  Islands,  4162 
Northern  Idaho  ground  squirrel.  17779 
Purple  amole,  14878 
Riparian  brush  rabbit  and  riparian  woodrat, 

8881 
Rough  popcomflower,  3866 
Sanu  Ana  sucker,  19686 
Sanu  Cni2  tarplanl,  1489*       " 
Umpqua  River  cutthroat  trout;  removal  from 

list,  24420 
Willamette  daisy.  Fender's  blue  butterfly,  and 

Kincaid's  lupine.  3875 
Yacare  caiman,  etc.;  reclassification.  25867 
Yreka  phlox,  5268 
Importation,  exportation,  and  transportation  of 
wildlife: 
Injurious  wildlife — 
Zebra  mussel;  correction,  37062 
Marine  mammals: 

Incidental  take  during  specified  activities — 
Beaufort  Sea  et  al.,  AK;  oil  and  gas  industry 
operations;  polar  bears  and  walruses. 
5275,  16828 
Migratory  bird  permits: 
Falconry,  raptor  propagation,  and  scientinc 
collecting  permits.  30918 
National  Wildlife  Refuge  System: 
Himting  and  fishing — 
Refuge-specific  regulations.  30772.  36642 
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Fish 

PROPOSED  RlJh.ES 

Alaska  National  iiterest  Lands  Conservation  Act; 
Title  VIII  in  plementation  (subsistence 
priority): 
Fish  and  wildlife:  subsistence  taking,  SI 97 
Rural  preferen(  e  decisions — 
Kcnaitze  Ind  Ian  Tribe;  Kenai  Peninsula,  8673 
Endangered  and  I  lueatened  species: 
Alabama  snirg(»n.  1583.  5848.  7817 
Anadromous  i^antic  salmon;  Gulf  of  Maine 
distinct  papulation  segment;  status  review, 
1082.  139J5 
Buena  Vista  L  ike  shrew.  35033 
California  tigei  salamander.  Santa  Barbara 

distinct  p<^lation.  3110.  15887.  31869 
Chiricahua  leo|  ard  frog,  37343 
Coastal  cutthro  it  trout  in  Washington  and 

Oregon.  2)123 
Colorado  butteHly  plant,  31298 
Columbian  sharp-tailed  grouse;  status  review, 

3648 
Cook's  lomatii  m  and  large-flowered  wooly 

meadowfcam.  30941 
Cowhead  Lake  tui  chub,  4940 
Critical  habitat  designations — 
Alameda  wl  ipsnake,  12155,30951,39117 
Arroyo  sout!  iwestem  toad,  365 1 2 
Coastal  California  gnatcatcher;  5946,  40073 
San  Diego  f  liry  shrimp.  12181 
Spalding's  catchfly.  21711 
Spectacled  eider.  61 14.  20938 
Spikedace  aiid  loach  minnow.  1845 
Stellers  eid(!r.  13262.  20938 
Tidewater  goby.  7483.  39850 
Dusky  gopher  frog;  Mississippi  gopher  frog 

distinct  p  ipulation  segment.  33283 
Findings  on  p«  titions.  etc. — 
Black-tailed  prairie  dog.  5476 
Great  Basin  redband  trout.  14932 
Henderson's  horkelia  and  Ashland  lupine. 

37108 
Northern  sp  »tted  owl,  5298 
Slender  mo<  nwort  30048 
Tibetan  antelope.  24171 
Vernal  [xx)l  fairy  shrimp  and  tadpole  shrimp. 

18026 
Westslope  cjtthroat  trout.  20120 
Yellow-bilUd  cuckoo,  8 104 
Holmgren  mill  -vetch  and  Shivwits  milk-vetch, 

19728 
Mountain  yell(  iw-legged  frog;  Southern 
Califomii  distinct  vertebrate  population 
segment,  14936,31870 
Nesogenes  roti:nsis.  etc.  (three  plants  from 

Mariana  I  slands  and  Guam),  35025 
Ohione  tiger  h  cetle.  6952 
Pecos  pupfish;  withdrawn.  14513 
Preble's  mead>w  jumping  mouse,  391 17 
San  Diego  am  >rosia,  1 6869 
Showy  sticks*  xl,  7339 
Southwestern  iVashington/Columbia  River 
coastal  CI  tthroat  trout  in  Washington  and 
Oregon,    5315 
Vermilion  darer.  20792 
Endangered  Spei  ics  Act: 
Evaluation  of  :onservation  efforts  when  making 
listing  de:isions;  policy.  37102 
Endangered  Spe(  ies  Convention: 
Appendices  ai  d  amendments — 
Alligator  sn  ipping  turtle  and  all  species  of 
map  nirtles.  4217 
Regulations  re  vised,  26664 
Correction,  40167 
Environmental  vatemsnts;  availability,  etc.: 
Critical  habita  i  designations — 

Arkansas  R  ver  Basin;  Arkansas  River  shiner, 
withdr  iwal.  40576 
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Fish  and  wildlife  restoration;  Federal  aid  to  Stales: 
National  Boating  Infrastrucmre  Grant  Program, 

3332 
Sport  fish  program;  participation  by  District  of 
Columbia  and  U.S.  insular  territories  and 
commonwealths,  36653 
Importation,  exportation,  and  transportation  of 
wildlife: 
Injurious  non-indigenous  fish  and  wildlife, 

11756 
Injurious  wildlife — 
Black  carp;  information  review,  35314 
Marine  mammals: 
Incidental  take  during  specified  activities — 
Beaufort  Sea.  AK;  year-round  oil  and  gas 
industry  operations;  polar  bears  and 
Pacific  walrus,  105 
Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours; 
establishment,  etc.,  24260 
Meetings,  38400 
Migratory  bird  permits: 
Falconry  standards — 
Delaware,  20125 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6388, 

6390,  8428,  25354,  25359,  26848,  34490, 

34725 
Submission  for  0MB  review;  comment  request, 

35116,40113 
Coastal  Barrier  Resources  System: 

Delaware  map;  boundary  revisions,  17671 
North  Carolina  maps;  boundary  revisions,  17671 
Comprehensive  conservation  plans;  availability, 
etc.: 
Arthur  R.  Marshall  Loxahatchee  National 

Wildlife  Refuge.  PL,  19020 
Bayou  Cocodrie  National  Wildlife  Refuge,  LA, 

24976 
Browns  Park  National  Wildlife  Refuge,  CO, 

10814 
Cabcza  Pricta  National  Wildlife  Refiige,  AZ, 

20186 
Cedar  Island  and  Pea  Island  National  Wildlife 

Refuges,  NC,  30603 
Crab  Orchard  National  Wildlife  Refuge,  IL, 

9290 
Rint  Hills  National  Wildlife  Refuge,  KS,  38294 
Florida  Panther  National  Wildlife  Refuge,  FL, 

20479 
Fort  Niobrara  and  Valentine  National  Wildlife 

Refuges,  NE,  10814 
Little  Pcnd  Oreille  National  Wildlife  Refuge, 

WA.  38294 
Long  Island  National  Wildlife  Refiige  Complex. 

NY.  34490 
Nisqually  National  Wildlife  Refuge.  WA.  6390 
Ottawa,  Cedar  Point,  and  West  Sister  Island 

National  Wildlife  Refuges.  OH,  3%26 
Ouray  National  Wildlife  Refuge,  UT,  9291. 

11338 
Pea  Island  National  Wildlife  Refuge,  NC,  35658 
Pelican  Island  National  Wildlife  Refuge  et  al., 

FL,  21784,  30603 
Pond  Creek  National  Wildlife  Refuge,  AR,  1 163 
Salinas  River  National  Wildlife  RefUge,  CA, 

33347 
San  Diego  National  Wildlife  Refiige  et  al.,  CA, 

39172 
St.  Marks  National  Wildlife  Refuge,  FL,  24976, 

30678 
Stillwater  National  Wildlife  Refuge  Complex, 

NV,  20192,  39173 
Tewaukon  National  Wildlife  Refuge  Complex, 

ND.  35950 


Tumbull  National  Wildlife  Refuge,  WA,  1 1338 

Washington  Coast  National  Wildlife  Refuges, 
WA,  16404 
Endangered  and  threatened  species: 

Endangered  species  conservation;  habitat  role 

clarification;  workshops,  3972 
Findings  on  petitions,  etc. —  / 

Southern  torrent  salamandeT,^9S  I 
Incidental  take  permits-^'" 

Golden-cheeked  warbler  and  Houston  toad, 
21468 
Quino  checkerspot  butterfly — 

Scientific  jesearch  permit  modification,  7050 

Survey  protocol,  8188 
Recovery  plans — 

California  red-legged  frog,  30604 

Morro  Bay  kangaroo  rat,  3973 

Oregon  silverspot  butterfly,  20480 

Sonora  tiger  salamander,  37796 

Southern  sea  otter,  622 1 

Endangered  and  threatened  species  permit 

applications,  787,  2 1 88,  242 1 ,  2422,  347 1 , 
3472,  4620,  4987,  4988,  6391,  6618,  7560, 
7882,  8731,9291.  10814.  11074.  11596. 
11798,  12569,  13788,  14609,  15645,  16952, 
17672,  19918,  19919,  20479,  24220,  25362, 
26850,  30126,  30425,  30426,  30604,  31343, 
31592,  32120,  351 16,  35383,  36454,  37568. 
38297,  39421,40120,40121 

Endangered  Species  Convention: 

Breeding  facilities  registration — 

Rapid  Creek  Ranch,  WY;  gyrfalcons.  20481 

Environmental  statements;  availability,  etc.: 

Cat  Island  National  Wildlife  Refuge.  LA; 
establishment,  4825 

Grand  Bayou/Gulf  Intracoastal  Waterway 

Freshwater  Diversion  Project,  LA,  12569 

Grizzly  bear;  recovery  in  Bitterroot  Ecosystem, 
IDandMT,  12570 
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Incidental  take  pennits — 
Andrews  County  et  al.,  TX;  aplomado  falcon. 

14999 
Balcones  Canyonlands  Preserve,  TX.  et  al.. 

4623 
Bastrop  County,  TX;  Houston  toad,  2189. 
5653,  5654.  5655,  7883,  13985.  18347, 
18348,  20482,  31184,  31185.  31186. 
33348,  36455.  36456,  39421 
Carlsbad,  CA;  Riverside  fairy  shrimp,  etc., 

39919 
Clark  County,  NV;  multiple  species  habitat 

conseivation  plan,  36709 
Culebra,  PR;  leatherback  or  hawksbill  sea 

hirtle  hatchlings,  34491 
Edwards  Aquifer.  TX;  Texas  blind 

salamander,  etc..  8188 
Georgetown  County,  SC;  red-cockaded 

woodpecker.  38568 
Highlands  County,  FL;  sand  skink,  etc., 

37996 
Houston  toad,  18121 
Indian  River  County,  FL;  Florida  scrub- jay 

35118 
King  County,  WA;  gray  wolf,  bald  eagle. 

etc..  4602 
King  County,  WA;  habitat  conservation  plan, 

13947 
Leelanau  County,  NO;  piping  plover,  21203 
Lewis  County,  WA;  harvesting  of  multiple 
species  by  non-industrial  private  forest 
landowners,  40078 
Linn  County,  OR;  northern  spotted  owl,  8434 
Massachusetts  beaches;  Atlantic  Coast  piping 

plover,  31592,39173 
Montana.  Idaho,  and  Washington  lands;  bull 

trout,  etc.,  7856 
Orange  County,  CA;  coastal  California 

gnatcatcher,  15914 
Orange  County,  CA;  Dehli  Sands  flower- 
loving  fly.  13788 
Riverside  County.  CA;  coasul  California 

gnatcatcher.  4622 
Sacramento  County,  CA;  valley  elderberry 
longhom  beetle.  10536,  10537,  1 43 II 
San  Bernardino  County,  CA;  desert  tortoise 

and  Mohave  ground  squirrel,  31925 
San  Diego  County,  CA;  coastal  California 

gnatcatcher,  4620 
Southeast  Virginia;  red-cockaded 

woodpecker,  21204 
Travis  County,  TX;  golden-cheeked  warbler, 

31185 
Travis  County.  TX;  golden<heeked  warbler, 

etc.,  26850,  35383 
Tulare  County,  CA;  valley  elderberry 

longhom  beetle  and  San  Joaquin  kit  fox 
1163 
Walton  County,  FL;  Choctawhatchee  beach 
mouse,  7883 
Little  Pend  Oreille  National  Wildlife  Reftjge, 

WA,  24221 
Lower  Tubbs  Island,  CA;  wetland  restoration 

project,  10815 
Migratory  bird  permfts — 
Double-crested  cormorant;  national 
management  plan,  20194 
Pacific  Ryway;  swan  hunting  seasons 

continuation,  15646,  21785 
Safe  harbor  applications — 
Hawaiian  goose  (nene),  24222 
Texas  Hill  Country;  black-capped  vireo  and 
golden-cheeked  warbler,  24222 
San  Dieguito  Lagoon  Restoration  Plan,  CA, 

5655 
South  Municipal  Wellfield  Site,  NH.  21469 


Tenyo  Mani  fishing  vessel  oil  spill,  WA; 

restoration  plan,  1165 
Thurston,  Mason,  and  Grays  Haibor  Counties, 
WA;  marbled  murrelet,  etc.;  habitat 
conservation  plan,  761 
Environmental  statements;  notice  of  intent: 
Bair  Island,  Don  Edwards  San  Francisco  Bay 
National  Wildlife  Refuge,  CA;  restoration 
and  management  plan.  16217,  18349 
Coachella  Valley  Multiple  Species  Habitat 
Conservation  Plan/Naniral  Communities 
Conservation  Plan;  Federal  and  State 
actions,  39920 
Incidental  take  permits — 
Douglas  County,  WA;  Columbia  River  Basin 

bull  trout,  bald  eagle,  etc.,  34493 
Sacramento  County,  CA;  habiui  conservation 
plan  for  Metro  Air  Park  Project.  TpSO 
Little  Darby  National  Wildlife  Refuge,  OH; 
establishment,  3671 1 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  water  treatment  and  management  and 
prevention  of  small  boat  transport  of 
invasive  species;  improved  methods,  31880 
North  American  Wetlands  Conservation  Act — 

Small  Grants  Program.  37406 
U.S.  North  American  WeUands  Conservation 
Council;  standard  grants,  13296 
Interim  land  acquisition  priority  system  criteria; 

availability  and  comment  request,  15167 
Marine  mammal  permit  applications.  2979.  3973. 

12570.  19919.  24223,  24977.  32077 
Marine  mammals: 

Incidental  taking;  authorization  letters,  etc. — 
King  and  Kittitas  Counties,  WA;  Plum  Creek 
Timber  Co.;  habitat  conservation  plan, 
6590 
Oil  and  gas  industry  activities;  polar  bears 
and  Pacific  walruses,  14313,  21006, 
31593,  36457 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  10819, 

14313,  16218,  25939 
Endangered  Species  of  Wild  Fauna  and  Rora 
International  Trade  Convention,  8190, 
12400 
Klamath  Fishery  Management  Council.  4256. 

7887.  13014 
Klamath  River  Basin  Fisheries  Task  Force. 

3731.35658 
North  American  Wetlands  Conservation 

Council,  11340,38849 
Rhiiwccros  and  tiger  conservation;  educational 
outreach  program  action  plan;  development 
and  execution:  comment  request,  21206 
Sport  Fishing  and  Boating  Partnership  Council, 
30427 
Migratory  bird  hunting: 
Alaska — 
Management  bodies  estabUshment  to  develop 
recommendations  related  to  spring/ 
summer  subsistence  harvest  of  migratory 
birds,  16405 
Migratory  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stamp)  contest.  7887 
National  Wildlife  Refuge  System  Improvement 
Act  of  1997;  implementation: 
Refuge  planning  policy;  requirements  and 
guidance,  33892 
Natural  resource  damage  assessment  plans; 
availability,  etc.: 
Arizona;  Gila  topminnow  and  desert  pupuflsh, 

35117 
Lower  Fox  River/Green  Bay,  WI,  33823 
Tazewell  County.  VA;  Clinch  River  chemical 
spill.  35120 
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Natural  resource  restoration  plans: 
Saegertown  Industrial  Area  Superfund  Site,  PA 
15916 
Organization,  functions,  and  authority  delegations: 
Federal  Subsistence  Management  Program  2000 
fishing  season;  interim  delegations  to 
Federal  officials.  39856 
Pipeline  right-of-way  af^lications: 
California,  35119 
Mississippi,  2189 
Reports  and  guidance  documents;  availability,  etc.: 
Cacnis  ferruginous  pygmy-owl;  recommended 
private  landowner  guidance  and  survey 
protocol,  14999 
Fish  and  Wildlife  Manual;  National 

Environmental  Policy  Act  guidelines,  /■ 

20195 
Grizzly  bear  in  Yellowstone  ecosystem; 

conservation  strategy,  1 1340 
Habitat  Conservation  Planning  and  ItKidental 
Take  Permitting  Process  Handbook;  final 
addendum,  35242 
Tajikistan;  pamir  arhar  (argali);  current 
population  status,  19383 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Abbate,  G.A.,  24709 
Rilling,  Jeanette,  19919 

Food  and  Drug  Administration 
RULES 

Administrative  practice  and  procedure: 
New  animal  drug  applications;  designated 
journals  list;  removals;  effective  date. 
17134 
Animal  drugs,  feeds,  and  related  products: 
(S)-methoprene,  20729 
Bambermycins,  20733 
Cephapirin  sodium  for  intramammary  infusion 

20732 
Chlonetracycline  powder,  10705 
Fenbendazole,  20733 

Hemoglobin  glutamer-200  (bovine),  20731 
Milbemycin  oxime  solution,  1 3904 
Moxidectin,  36616 

Nigwbazin  and  bacitracin  zinc,  1 1888 
Ractopamine  hydrochloride,  41 II 
Selenium  yeast  in  feed  and  drinking  water, 

35823 
Sponsor  name  and  address  changes —  * 

ADM  Animal  Health  &  Nutrition  Division. 

36787 
Alpharma  Inc.,  10704 
Global  Pharmaceutical  Corp..  25641 
International  Nutrition.  Inc..  20729 
Medicis  Dermatologies,  Inc.,  36615 
Schering-Plough  Animal  Health  Corp.,  6892 
Vetoquinol  N.-A.,  Inc.,  20731 
Trenbolone  acetate  and  estradiol,  10706,  26747 
Triamcinolone  acetonide  cream,  16817 
Biological  products: 
Albumin  (human),  plasma  protein  fraction 
(human),  and  immune  globulin  (human), 
13678 
Cosmetics: 
Current  good  manufacturing  practice  for 
Tinished  [iharmaceuticals  and  voluntary 
filing  of  cosmetic  product  ingredient 
composition  statements:  CFR  technical 
amendments,  18888 
Food  additives: 
Acidified  sodium  chlorite  solutions,  16312 
Adhesive  coatings  and  components — 

1.2-dibromo-2.4-dicyanobutane.  etc..  6889. 

37040 
2.2-dibromo-3-nitrilopropionamide.  20727 
2-acTylamido-2-methyl-propanesulfonic  acid. 

homopolymer,  sodium  salt,  8272 
Polyethylenepolyamines,  21311 
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Aluminum,  hy 
dimethyk 
dibenzo[d 
oxidato]-'^ 

Branched  4-n 


Adjuvants,  prodiiction  aids,  and  sanitizers — 
2-[4,6-bis(2,4-<limethylphenyl)- 1 .3.5-triazin-2- 
yll-5-(oc^loxy)phenol,  26746 

0)iybis[2,4,8.10-ietralds  (1.1- 
tiyl)-6-hydroxy-12H- 
|.g)(  1 ,3.2]dioxaphosphocin  6- 
I63IS 

nylphenol.  formaldehyde,  and 
l-dodeca*ethioi.  26129 
Methyltin-2-nircaptoethyloleate  sulfide, 

15545      1 
N,N"'-1.2-ethknediylibis,  etc..  16314 
Tetradecanoic  lacid,  lithium  salt,  38426 
Chlorine  dioxid^  34587 
Paper  and  paperttoard  components — 
l,3-dihaio-5,5]dimethylhydantoin,  40496 
2,2-dibronx>-3lnitrilopTopionamide,  20727 
2-acTylamido-z-methyl-propane$ulfonic  acid, 

homcpolymer.  sodium  salt,  8272 
Hydroxymcthyl-5.5-dimethylhydantoin  and 
1 ,3-bis(h  jdroxymethyl)-5,5- 
dimethylhydantoin,  16518 
Imidazolium  compounds.  36786 
Polyamidoamine-ethylcneimine- 

epichloro  lydrin  resin,  1 3675 
Sodium  xylen  sulfonate,  34081 
Polymers — 
2-propenoic  a(  id,  polymer  with  2-ethyl-2- 
((( 1 -0X0-:  :-propenyl)oxy  )inethyl)^  1 3- 
popanediyl  di-2-propenoate  and  sodiimi 
2-propcn^ate.  16816 
Ethylene-norbbmene  copolymers,  3384 
Ethylene-octei  e- 1  copolymers,  16313 
Eihylene-vinyl  acetate-vinyl  alcohol 

copolym«rs,  17134 
Polypheny  lew  sulfone  resins,  15057 
Polyurethuie  i  esins  manufactured  from 
diphenyli  nethane  diisocyanate,  1,4- 
butanedic  I.  and  adipic  acid,  26744 
Secondary  direct  food  additives — 

Acidified  sodijm  chlorite  solutions,  1776 
Food  for  human  cc  nsumption: 
Current  good  mj  nufacturing  practice  for 
finished  pharmaceuticals  and  voluntary 
filing  of  CO!  metic  product  ingredient 
compositioi  statements;  CFR  technical 
amendment;,  18888 
Food  labeling— 
Dietary  suppk  ments;  effect  on  structure  or 
function  >f  body;  types  of  statements, 
defmitior.  1000,  11205 
Human  drugs: 

Aqueous-based  ( lug  products  for  oral 

inhalation;  iterility  requirement,  34082 
Investigational  n  cw  drugs  applications — 

Products  intended  for  life-threatening  diseases 
and  cond  lions;  clinical  hold  regulations, 
34963 
Labeling  of  druj  products  (OTC) — 
Standardized  ormat;  compliance  dates,  partial 

extensior.  38191 
Standardized  brmat;  technical  amendment,  7 
New  drug  applioations — 
Drug  master  (ties,  1776 
Ophthalmic  vas<iconstrictor  products  (OTC); 

warning  re^  ision  and  addition.  38426 
Prescription  dru; ;  marketing;  effective  date 

delayed,  eu ..  25639 
Sunscreen  prodi  cts  (OTC);  fmal  monograph, 

36319 
Total  parenteral  nutrition;  aluminum  in  large 
and  small  volume  parenterals:  labeling 
requiremens.  4103 
Medical  devices: 
American  Socie  y  for  Testing  and  Materials; 
amendment » to  reflect  current  citations, 
3584 
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Anesthesiology  devices — 
Nitric  oxide  administration  apparatus,  nitric 
oxide  analyzer,  and  nitrogen  dioxide 
analyzer,  classification  into  class  II, 
11464 
Upper  airway  obstruction  relief  devices; 
classification,  39098 
Cardiovascular  devices — 
Cardiopulmonary  bypass  accessory 
equipment,  goniometer  device,  and 
electrode  cable  devices,  19317 
Stainless  steel  vascular  tuiuielers  of  single 
unit  constrtKtion;  premarket  notification 
exemption,  1 1 466 
Cigarettes  and  smokeless  tobacco  products; 
restriction  of  sale  and  distribution  to 
protect  children  and  adolescents; 
revocation,  17135 
Gass  I  devices;  piemarket  notification  and 

reserved  devices  exemption,  2296 
Class  III  preamendment  devices;  lung  water 
monitor,  powered  vaginal  muscle 
stimulator  for  therapeutic  use,  and 
stairclimbing  wheelchair,  19833 
Clinical  chemistry  and  clinical  toxicology 
devices — 
Biotinidase  test  system,  16520 
Dental  devices — 
Laser  fluoresceiKe  caries  detection  device, 
18234 
Gastroenterology-urology  devices — 
Nonimplanted,  peripheral  electrical 

contineiKe  device,  18236 
Penile  inflatable  implant;  premarket  approval 

requirement,  1%50 
Penile  rigidity  implant;  reclassification,  4881 
General  and  plastic  surgery  devices — 
Nonabsorbable  expanded 

polytetrafluoroethylene  surgical  suture; 
reclassification,  20734 
Stainless  steel  suture;  reclassification.  19835 
(jeneral  hospital  and  personal  use  devices — 
Liquid  chemical  sterilants/high  level  and 
general  purpose  disinfectants; 
classification,  36324 
Subcutaneous,  implanted,  intravascular 
infusion  port  and  catheter,  and 
percutaneous,  implanted,  long-term 
intravascular  catheter;  classification, 
37041 
Hearing  aids;  technical  data  amendments,  10012 
Hematology  and  pathology  devices — 
Over-the-counter  test  sample  collection 
systems  for  drugs  of  abuse  testing; 
reclassification  and  designation  as 
restricted  devices,  18230 
Information  processing  procedures;  obtaining, 
submitting,  executing,  and  filing  of  forms; 
change  of  addresses,  17 1 36 
Manufacturers,  importers,  distributors,  and 
health  care  (user)  facilities;  adverse  events 
reporting  requirements,  41 12 
Obstetrical  and  gynecological  devices — 
Female  condoms;  classification,  31454 
Ophthalmic  devices — 
Peripheral  iridotomy; 

neodymium:yttrium:aluminum;gamet 
(Nd:YAG)  laser;  reclassification  and 
codification,  6893 
Orthopedic  devices — 
Cardiopulmonary  bypass  accessory 

equipment,  goniometer  device,  and 
electrode  cable  devices,  19317 
Physical  medicine  prosthetic  devices — 
Cardiopulmonary  byp>ass  accessory 
equipment,  goniometer  device,  and 
electrode  cable  devices,  19317 


Reclassification  of  28  preamendments  class  III 
devices  into  class  II,  17138 
National  Environmental  Policy  Act; 
implementation: 
Food  contact  substance  notification  system. 
30352 
Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner  et  al..  34959 
Headquarters  and  field  offices;  addresses  update, 
19829 
Practice  and  procedure: 

Hearings;  authority  citation  revisions,  25440 
Public  information;  communications  with  State 
and  foreign  govenunent  officials,  1 1881 

PROPOSED  RULES 

Administrative  practice  and  procedure: 

Good  guidance  practices,  7321 
Biological  products: 
Prescription  drugs;  labeling  requirements.  18934  - 
Republication,  21378 
Electronic  records  and  electronic  signatures: 
Technical  implementation;  meeting  and  request 
for  presentation  abstracts,  8669 
Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements;  safety  issues  associated 
with  use  during  pregnancy;  public 
meeting,  9230.  10598 
Dietary  supplements;  use  of  health  claims 
based  on  authoritative  statements; 
meeting.  14219 
Dietary  supplements  containing  ephedrine 
alkaloids;  partially  withdrawn,  17474 
Trans  fatty  acids  in  nutrition  labeling,  nutrient 
content  claims,  and  health  claims.  7806 
Human  cellular  and  tissue-based  product  donors; 

suitability  determinations,  20774 
Human  drugs: 
Antibiotic  drugs;  marketing  exclusivity  and 

patent  provisions.  3623 
Drug  products  discontinued  from  sale  for 

reasons  of  safety  or  effectiveness;  list,  256 
New  drug  applicants;  patent  holder  notification 

requirements:  withdrawn,  12154 
Prescription  drugs;  labeling  requirements,  18934 
Republication,  21378 
Mammography  Quality  Standards  Act; 
implementation: 
Manmwgraphy  facilities;  State  certification. 
16847 
Correction,  26162 
Medical  devices: 
American  Society  for  Testing  and  Materials; 
amendments  to  reflect  current  citations, 
3627 
Cardiovascular  and  physical  medicine  devices — 
Cardiopulmonary  bypass  accessory  equipment 
and  electrode  cable:  premarket 
notification;  exemptions  revocation.  2364 
Device  tracking.  24144 

Reclassification  of  38  preamendments  class  III 
devices  into  class  II,  20933 
National  Environmental  Policy  Act; 
implementation: 
Food  contact  substance  notification  system. 
30366 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  779, 
2631,8713,8714,  12011,  12013,  13405, 
15340,  15341,  17282,  17283,  181 10, 
19910,  19912,  25491,  31 178,  34196, 
35648,  36509,  36816,  38288,  39150 
Reporting  aixi  recordkeeping  requirements, 
2632.  2633.  3719.  6613.  8715.  8982, 
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12014,  19914,  20991,  25735,  31179, 
35099,  35650,  38289 
Submission  for  0MB  review;  comment  request, 
4249,4979,  10811,  15343,  15345,  17284, 
18111,  18338,  19915.33329,34713. 
35651.  38290,  38292,  40100,  4010! 
Animal  drugs,  feeds,  and  related  products: 
Albendazole  suspension  for  goats,  20824 
Bapten,  4982 

Ceftioftir  sodium  injection  for  goats,  3991 1 
Patent  extension;  regulatory  review  period 

determinations — 
Streptogramin  resistant  Enterococcus  faecium 
attributable  to  streptogramins  use  in 
animals;  public  health  impact;  risk 
assessment  comment  request,  etc.,  20992 
Biological  product  licenses: 

Optimum  Healthcare,  Inc.,  6213 
Biological  products: 
Bacterial  vaccines,  etc.;  efficacy  review 
implementation;  reclassification  order, 
31003 
Biologies  submissions;  temporary  deferment  of 
activities  at  Biologies  Evaluation  aixl 
Research  Center,  38835 
Patent  extension;  regulatory  review  period 
determinations — 
Certiva,  4614 
Rotashield,  4983 

Unrelated  allogeneic  peripheral  and  placental/ 
umbilical  cord  blood  hematopoietic  stem/ 
progenitor  cell  products;  standards; 
comment  request,  20825 
Color  additive  petitions: 
Kraft  Foods,  Inc.,  13770 
Wesley  lessen  Corp.,  36148 
Committees;  establishment,  renewal,  termination, 
etc.: 
Possible  Long-Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  Special 
Studies  Advisory  Committee  et  al..  14594 
Controlled  SubstaiKes  Act: 

Psychotropic  Substances  Convention; 
international  drug  scheduling — 
4-bromo-2,5-dimethoxyphenethylamine  (2C- 
B),  etc.,  24969 
Debarment  orders: 
Girdhari,  Premchand,  3454 
Matkari,  Rajaram  K.;  conviction  reversal  and 
debarment  termination,  37154 
Food  additive  petitions: 
Alcide  Corp..  782 
Bayer  Co.,  12014 

Ciba  Specially  Chemicals  Corp.,  1908 
Cultor  Food  Science.  Inc..  et  al..  3719 
Ecolab,  Inc.,  37155 
Eka  Chemicals,  Inc.,  11319 
FMC  Corp.,  14983 
Food  Irradiation  Coalition,  493 
Hoechst  Aktiengesellschaft,  13770 
Naico  Chemical  Co..  25736 
National  Center  for  Food  Safety  and 

Technology.  11320 
National  Food  Processors  Association.  3242 
Procter  &  Gamble  Co.,  1 1585,  15645 
Rohm  &  Haas  Co..  25337 
Thomas  J.  Lipton,  Inc.,  16396 
Tritex  Co..  Inc..  12015 
Food  and  color  additives;  premarket  review  and 
approval  improvement  in  Food  Safety  and 
Applfed  Nutrition  Center,  26215 
Food  for  human  consumption: 
Food  labeling — 
Added  sugars;  citizen  petition  availability, 

39414 
Dietary  supplements  containing  ephedrine 
alkaloids;  adverse  eVent  reports,  etc., 
17509.  17510.32113 
Health  claims  and  label  sutements;  scientific 
data  and  information  request.  4252 


Oxytetracycline  in  shrimp;  safety  data 
availability.  26216 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Food  Safety  and  Applied  Nutrition  Center — 

Program  priorities;  comment  request,  39415 
Innovative  food  safety  projects,  19774 
Microbiological  hazards  associated  with  food 
animal  prodiKtion  environment;  research 
studies,  8174 
State  Food  Safety  Task  Force  meetings; 
conference  grants.  3720 
GRAS  or  prior  sanctioned  ingredients: 

Sankyo  Co..  Ltd..  13771 
Harmonisation  bitemational  Conference; 
guidelines  availability: 
Qinical  investigation  of  medicital  products  in 

pediatric  population.  19777 
M4  common  technical  document.  7024 
New  drug  substances  and  products;  stability 
testing.  21446 
Human  drugs: 
Drug  products  discontinued  from  sale  for 

reasons  other  than  safety  or  effectiveness — 
Carbinoxamine  maleate  4  milligrams  per  5 

cubic  centimeters.  1 8998 
Fluoxetine  hydrochloride  20-milligram 

ubiets,  38561  '^ 

Hydrocodone  bitartrate  and  acetaminophen 

tablets  USP,  5  mg/325  mg,  16396 
Paroxetine  hydrochloride  10-,  20-,  30-,  and 

40-milligram  capsules.  38562 
Ranitidine  effervescent  75-milligram  tablets 
38561 
New  drug  applications — 
Ferrante.  John  J.,  et  al.;  proposal  to  withdraw 

approval.  16397 
Lilly  Research  Laboratories  et  al.;  approval 
withdrawn.  14983 
Orphan  drug  and  biological  designations; 

cumulative  list,  1 1066 
Parenteral  multivitamin  products;  drug  efficacy 

study  implementation.  21200 
Patent  extension;  regulatory  review  period 
determinations — 
Arava.  4429 
Azopt,  4435 
GlucaGen.  4432 
Lumbar  I/F  Cage.  4616 
Maxalt.  4428 
Plavix.  4430 
Refludan.  4431 

Sentinel  Model  200(y20I0.  4433 
Teslascan.  4615 
Vitravene.  4434 

Wallstent  Coronary  Erxloprosthesis.  7023 
Ziagen.  4431 
Pediatric  parenteral  multivitamin  products;  drug 
efficacy  study  implementation;  marketing 
conditions.  4253,  20825 
Positron  emission  tomography  drug  products; 

safety  and  effectiveness.  1 2999 
Prescription  drug  products — 
Levothyroxine  sodium;  compliance  date 
extension.  24488 
Medical  devices: 
Microbiology  devices — 
Fully  automated  shon-term  iiKubation  cycle 
antimicrobial  susceptibility  devices; 
reclassification  ftx)m  Class  III  to  Class 
II.  12268 
Orthopedic  devices — 
,  Knee  joint  patellofemorotibial  metafpolymer 
porous-coated  uncemented  prosthesis, 
etc.;  reclassification.  12015 
Patent  extension;  regulatory  review  period 
determinations — 
Neuro  Cypemetic  Prosthesis  System.  31010 
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Premarket  application  approvals,  list;  safety  and 
effectiveness  sununaries  availability, 
16921,  17285,36817 
Meetings: 
Advisory  committees;  tentative  schedule,  16206 
Allergenic  Products  Advisory  Committee,  3722 
/^nti-Infective  Drugs  Advisory  Committee 

8716,  3%23 
Antiviral  Drugs  Advisory  Committee,  39623 
Arthritis  Advisory  Committee,  15344,  35943 
Biological  Response  Modifiers  Advisory 

Committee.  11785.  38292 
Biologies  Evaluation  and  Research  Center — 
Investigational  biological  product  trials; 
clinical  hold  oversight  committee,  493 
Blood  donor  recruiunent  practices;  workshop, 

37565 
Blood  Products  Advisory  Committee,  1 1785. 

32114 
Cardiovascular  and  Renal  Drugs  Advisory 

Committee.  19781 
Codex  Alimentarius  Commission — 

General  Principles  Committee.  11031.  13357 
Dermatologic  and  Ophthalmic  Drugs  Advisory 

Committee.  36451 
Egg  safety  action  plan.  151 19 
Endoerinologic  and  Metabolic  Drugs  Advisory 

Committee.  24489.  35100 
Fresh  Air  2000;  medical  gas  requirements; 

FDA/industry  exchange  workshop.  8177 
Gastrointestinal  Drugs  Advisory  Comntittee, 

8180.  18113.37155 
Harmonization  International  Conference; 

pharmaceuticals  for  human  use  registration 
requirements.  25938 
Imported  foods  safety.  3461 
Industry  grassroots  meeting;  partnership 

activities  report.  209% 
Leveraging;  collaborating  with  stakeholders, 

8365 
Medical  device  quality  systems  inspection 
technique;  FDA/industry  exchange 
workshops,  10502.  13010 
Medical  Devices  Advisory  Committee.  1 33. 
2415.  8181.  8716.  8982.  13981.  16401. 
18340.  21201.  36451.  37565.  39624 
Medical  Imaging  Drugs  Advisory  Committee. 

39416 
Medwatch/Medical  Device  Reporting/FDA 

Website  Navigation.  1 3408 
National  Center  for  Toxicological  Research 

Science  Advisory  Board.  31 180 
National  Mammography  Quality  Assurance 

Advisory  Committee.  783 
Nonprescription  Drugs  Advisory  Committee. 

35100.38293 
Oncologic  Drugs  Advisory  Committee.  4436. 

6214 
Over-the-counter  drug  products,  agency's 

approach  to  regulating;  hearing.  24704 
Peripheral  and  Central  Nervous  System  Drugs 

Advisory  Committee.  2416 
Pharmaceutical  Science  Advisory  Committee. 

6613.  15344 
Pharmacy  CompoutKling  Advisory  Committee. 

40104 
Psyehopharmacological  Drugs  Advisory 

Committee.  6377.  33330 
Reproductive  Health  Drugs  Advisory 

Committee.  10811.  11320 
Scale- up  and  postapproval  changes. 

supplements,  and  other  postapproval 
changes;  FDA/industry  exchange 
workshop.  8717 
Science  Board.  1 398 1 

Technical  Electronic  Product  Radiation  Safety 
Standards  Advisory  Committee.  36452 
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clinical  development  programs 
38563 
resistaitce.  public  health  action 

p(  ibility  devices  assessment; 
12271 

level;  formal  dispute 
guidance.  12019 
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adulteration  with  patulin; 
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I  ransfusion  or  further 
api  roved  application  changes; 
134 
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irdustry  guidance.  16620 
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USR  LC-MS  method  for 
ihemical  characterization 
p  liarmaceutical  equivalence 
2556 
ANI)A  apptovals,  and  180-day 
Hatch-Wax  man 
Federal  Food,  Drug,  and 
iidustry  guidance.  16922 
natural  rubber  that 
user  labeling  requirements; 
re(nent  approval,  3462 

agents  used  in  animal  feed 
nts;  industry  guidance, 

efearding  possible  exposure 
recofunendations.  36452 

intended  for  immediate 

disposition  notice,  40104 
Evaluation  Office;  meeting 
teleconfere^ice  request.  40108 

food  purposes;  notice 
<I6 

Center  information, 

tion:  clinical  development 
for  treatment,  31916 


Fumonisin  levels  in  human  foods  and  animal 

feeds,  35945 
Guidance  documents;  quarterly  list,  13771, 

33553 
Herpes  labialis;  OTC  treatment  with  antiviral 

agents;  industry  guidaiKe,  12272 
Human  prescription  drugs  and  biologies 

labeling,  adverse  reactions  section;  content 

and  form,  38563 
Institutional  review  boards,  clinical 

investigators,  and  sponsors;  exception  from 

informed  consent  requirements  for 

emergency  research,  16923 
Investigational  new  drug  meetings  for  human 

drugs  and  biologies;  chemistry. 

manufacturing,  and  controls  information; 

industry  guidance,  5645 
Mammography  Quality  Standards  Act — 
Final  regulations  document  No.  2;  compliatKe 
guidance,  100% 
Medical  devices — 
Medical  device  tracking,  3722 
Patient  labeling.  11586 
Premarfcet  notification  submissions,  20995 
Metallic  plasma  sprayed  coatings  on  orthopedic 

implants;  testing,  etc.;  industry  guidance, 

4981 
New  animal  drug  approval;  use  of  supporting 

published  literature;  industry  guidance, 

20997 
New  drug  applications;  impurities  in  drug 

substances;  industry  guidaiKe.  10097 
Nitric  oxide  delivery  apparatus,  nitric  oxide 

analyzer,  and  nitrogen  dioxide  analyzer, 

premarket  notification  submissions,  3723 
Parathyroid  hormone  development  for 

prevention  and  treatment  of  osteoporosis; 

industry  guidance,  373% 
Pasteurized  milk  ordinatKe  defined  dairy 

products;  importation,  39912 
PDUFA  products;  formal  meetings  with 

sponsors  and  applicants;  industry  guidaiKe, 

12020 
Pediatric  exclusivity;  report  to  Congress; 

comment  request.  26217 
Pediatric  oiKology  studies  in  response  to  written 

request.  38564 
Photosafety  testing;  industry  guidaiKe,  1399 
Positron  emission  tomography  drug  pnxlucts; 

content  and  format  of  new  drug 

applications  and  abbreviated  new  drug 
•   applications;  industry  guidance,  13010 
Prescription  device  labeling  requirements, 

alternative;  industry  guidance,  3463 
Reprocessing  and  reuse  of  single-use  devices; 

review  prioritization  scheme;  and 

enforcement  priorities  for  single-use 

devices  reprocessed  by  third  parties  and 

hospiuls,  7027 
Seafood  HACCP  transition  guidance,  4984 
Single-use  devices:  reprocessing  and  reuse:  risk 

categorization  scheme;  guidance.  4985 
Skin  irritation  and  sensitization  testing  of 

generic  transdermal  drug  products;  industry 

guidance,  5353 
Special  protocol  assessment:  industry  guidance. 

6377 
Standardized  dust  mite  and  grass  allergen 

vaccines:  potency  limits:  revised  protocol; 

reviewer  guidance,  7557 
Street  drug  alternatives;  industry  guidaiKe, 

17512 
Supplemental  applications  for  approved  new 

animal  drugs;  Center  responsibility  and 

standards  for  prompt  review;  guidance, 

6214 


Veterinary  Medicinal  Products,  International 
Cooperation  on  Harmonisation  of  Technical 
Requirements  for  Registration — 
Medicated  premixes  (VICH  GL8)  stability 
testing,  13785 
Summary  judgment  and  permanent  injunction; 
fmal  amended  order 
Washington  Legal  Foundation  v.  Henney; 
decision,  14286 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 
Vegetable  protein  products  requirements 
modification,  12429 
Free  and  reduced  price  meals  and  free  milk 
in  schools — 
Eligibility  verification  requirements:  CFR 
correction,  31427 
National  school  luiKh  program — 
Blended  beef,  pork,  poultry,  or  seafood 

products:  identification,  36315 
Menu  planning  alternatives,  26904,  31371 
Vegetable  protein  products  requirements 
modification,  12429 
School  breakfast  program — 

Blended  beef,  pork,  poultry,  or  seafood 

products;  identification.  36315 
Menu  planning  alternatives,  26904,  3 1 37 1 
Vegetable  protein  products  requirements 
modification,  12429 
Summer  food  service  program — 

State  agency  responsibilities;  CFR  correction, 

38409 
Vegetable  protein  products  requirements 
modification,  12429 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Certification  integrity,  3375 
Food  stamp  program: 
Coupons  issuance  and  use;  electronic  benefits 

transfer  systems:  audit  requirements,  10675 
State  agencies:  administrative  costs  payment, 
33433 

PROPOSED  RULES 

Child  nutrition  programs: 

National  school  lunch  and  school  breakfast 
programs;  alternatives  to  standard 
application  and  meal  counting  procedures, 
5791 
Food  distribution  programs: 
Indian  reservations:  income  dediKtions  and 
miscellaneous  provisions,  2358 
Food  stamp  program; 

Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  19%; 
implementation — 
Noncitizen  eligibility  and  certifKation 
provisions,  10856 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection:  comment  request,  1585, 
1586,  19356,  20430,  26563,  33522,  35882 
Child  nutrition  programs: 
Child  and  adult  care  food  program — 
Income  eligibility  guidelines,  17620 
National  average  payment  rates,  day  care 
home  food  service  payment  rates,  etc., 
39589 
Commodity  School  Program — 

Income  eligibility  guidelines,  17620 
National  school  lunch  program — 
Free  and  reduced  price  application 

requirements  and  verification  procedures, 
alternatives;  pilot  projects,  3409.  15119 
Income  eligibility  guidelines,  17620 
National  average  payments/maximum 
reimbursement  rates,  39591 
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School  breakfast  program — 
Income  eligibility  guidelines,  17620 
National  average  payments/maximum 
reimbursement  rates,  39591 
Special  milk  program — 
Income  eligibility  guidelines,  17620 
National  average  payments/maxiinum 
reimbursement  rates,  39591 
Summer  Food  Service  Program — 

Income  eligibility  guidelines,  17620 

Women,  infants,  arid  children;  special 

supplemental  nutrition  program — 

Income  eligibility  guidelines,  16367 

Conunodity  supplemental  food  program: 

Elderly  income  guidelines,  20799 
Food  distribution  programs: 
Donated  poultry  substitution  with  commercial 

poultry;  demonstration  project,  252% 
Emergency  Food  Assistance  Program; 

commodities  availability.  3650 
Nutrition  program  for  elderly;  assistance  level, 
8113 
Food  stamp  program: 
Alaska,  Hawaii,  Guam,  and  Virgin  Islands: 

maximimi  allotments,  31875 
Maximum  allotments  and  iiKome  eligibility 
standards  and  deductions,  31876 
Reports  and  guidance  documents;  availability,  etc.: 
Food  Buying  Guide  for  Child  Nutrition 

Programs;  proposed  yields  revision,  436, 
4403 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Beef  products  contaminated  with  Escherichia 
coli  (E.  coli)  0157:H7;  recent 
developments;  meeting,  6881 
Federal  Meat  Inspection  and  Poultry  Products 
Inspection  Acts;  State  designations — 
Minnesota,  6886 
Inspection  services — 
Retail  operations  exemption  from 
requirements,  201 
Irradiation  of  refrigerated  or  frozen  uncooked 
meat,  meat  byproducts,  etc.;  technical 
correction,  2284 
Partial  quality  control  programs;  requirements 

elimination,  34381 
Sanitation  requirements  for  official 

establishments;  technical  corrections.  2283 
Sodium  diacetate.  sodium  acetate,  sodium 
lactate  and  potassium  lactate;  use  as  food 
additives,  3121 
Effective  date,  17128 

PROPOSED  RULES 

Egg  products  inspection;  fee  increase,  1 1486, 

26148 
Meat  and  poultry  inspection: 
Cured  pork  products  compliance  monitoring 
system;  requirements  elimination,  1 4489 
Other  consumer  protection  activities,  144^6, 
40548 

NOTICES 

Codex  Alimentarius  Commission: 
International  sanitary  and  phytosanitary 
standard-setting  activities,  34637 
Committees;  establishment,  renewal,  termination, 
etc.: 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  20129 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee.  39121 
Hazardous  analysis  and  critical  control  point 
(HACCP)  inspection;  industry  petition: 
comment  request.  30952 


Meat  and  poultry  inspection: 
Retail  stores,  exemption:  dollar  limiutions 
adjustment,  11283 
Meetings: 
Codex  Alimentarius  Commission — 
Fish  and  fish  products,  21394 
Food  Additives  and  Contaminants  Codex 

Committee,  3652 
Food  Labeling  Committee,  17623 
General  Principles  Committee,  1 1031,  13357 
Milk  and  Milk  Products  Codex  Committee, 
3651 
Egg  safety  action  plan.  15119 
In-distribution  inspection  activities  and 

initiatives,  34653 
Listeria  monocytogenes  control;  foodbome 

illnesses  prevention;  action  plan,  26563 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  20130 
Slaughter  plants;  hazard  analysis  and  critical 
control  point  (HACCP)-based  inspection 
models  project,  14939 
Reports  and  guidance  documents;  availability,  etc.: 
Future  of  FSIS  veterinarians;  public  health 
professionals  for  21st  century;  meeting, 
2370 

Foreign  Agricultural  Service 

PROPOSED  RULES 

Import  quotas  and  fees: 
Sugar-containing  products  tariff-rate  quota 
licensing.  20770 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  33292. 
38495 
Cocoa  and  honey;  comnxxlity  reporting  and 

analysis  change.  25298 
Grants  and  cooperative  agreements;  availability. 
eic.: 
Emerging  Markets  Program.  3937 
Foreign  Market  Development  Cooperator 
Program,  1 1 3 
Meetings: 

Emerging  Markets  Advisory  Committee,  26809 
Uruguay  Round  Agreements  Act  (URAA); 
agricultural  safeguard  trigger  levels.  12502 

Foreign  Assets  Control  Office 
RULES 

Foreign  assets  control  regulations: 

North  Korean  sanctions  eased,  38 1 65 
Iranian  transaction  regulations: 
Iranian-origin  foodstuffs  and  carpets;  general 
import  licensing.  25642 
Reporting  and  procedures  regulations: 
Funds  transfers  unblocking;  mandatory  license 
application  form,  10707 
Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  narcotics  traffickers,  and 
blocked  vessels;  lists  consolidation; 
amendment.  39100 
Additional  designations  and  removals  and 
supplementary  information  on  specially 
designated  narcotics  traffickers,  etc.,  17590 

Foreign  Claims  Settlement 
Commission 

NOTICES 

Meetings;  Sunshine  Act.  1 5354 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alaska 
Tesoro  Petroleum  Corp.;  oil  refinery  complex. 
31139 


Arizona 
Gowan  Co.;  agricultural  chemical  products 
manufacturing  and  warehousing 
facilities.  8337 
Imation  Corp.;  data  storage  manufacturing 
and  warehousing  facilities.  371 13 
California,  5495,  30057,  371 13,  39123 
Inution  Corp.;  Data  storage  manufacturing 
and  warehousing  facilities,  371 14 
Florida,  18282,20948 
Coastal  Fuels  Marketing.  Inc.;  fiiel 

distribution  tenninal.  15304 
RP  Scherer  Corp.;  gelatin  capsule 

manufacturing  facilities.  5308,  33802 
Georgia,  39865 
Hawaii 
Pacific  Allied  Products,  Ltd.;  plastic  food/ 
beverage  container  iitanufacturing 
facility,  36887 
Idaho,  25905 
Illinois,  2375.  24675 
Archer  Daniels  Midland.  Inc.;  naniral  vitamin 

E  manufacturing  facility,  39123 
Clark  Refming  &  Marketing,  Inc.;  oil  refmery 

complex.  1 1038,  24675 
North  Air«rican  Lighting,  Inc.;  automotive 
lighting  components  and  related  auto 
parts  manufacturing  facilities.  35603 
Indiana 
Alfa  Laval  Distribution,  Inc.;  separator  and 
decanter  centrifuge  equipment'parts 
warehousing/distribution  facility.  5496 
SMC  Pneumatics.  Inc.;  pneumatic  automation 
components  manufacturing  and 
warehousing  faciUties,  39865 
Tetra  Pak  Parts  Americas,  tac.;  liquid  food 
processing  and  packaging  equipment 
parts  warehousing/distribution  facility, 
8337 
Kentucky.  37959 
Mississippi 
Alliant  Aerospace  Composite  Structures  Co.; 
space  launch  vehicle  composite 
structures  manufacturing  plant.  36887 
Missouri 
Kawasaki  Motors  Manufacturing  Corp.. 
U.S.A.;  small  industrial  diescl  engines 
and  parts  of  industrial  robots 
manufacturing  facility,  12969 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.;  utility  work  trucks 
manufacturing  facility.  37959 
Zeneca.  Inc.;  agricultural  chemical  products 
facility.  18282 
New  Jersey 
Clariant  Corp.;  electronic  chemicals 
manufacturing  and  warehousing 
facilities.  39866 
Firmenich,  Inc.;  flavor  aixl  fragrance  products 

manufacturing  facilities.  31 140 
Giuvaudan  Roure  Corp;  flavor  and  fragrance 
products  manufacturing  plant.  37959 
New  Yoric.  37960 
Newburgh  Dye  &  Printing.  Inc.,  et  al.;  textile 
processing  facilities,  25905 
North  Carolina 
Consolidated  Diesel  Co.  (Inc.);  spark-ignition 
and  diesel  engine  manufacti;ring 
facilities.  33294 
Pergo.  Inc.;  laminate-particle  board  flooring 
manufacturing  plant,  37 1 1 4 
North  Dakota 

Imation  Corp.:  data  storage  manufacturing 
and  warehousing  facilities.  371 15 
Ohio.  37960.  39866 
Sunoco  Itk.;  oil  refuKry  complex.  31 140 
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Oklahoma.  8337 
Conoco  Inc.;  oil  rcfinfery 
Imation  Enterprises  C  orp 
manufacturing  a4d 
facilities,  37115 
Pennsylvania,  12970 
Puerto  Rico,  24676 
Mani  Can  Corp.;  stee 
facilities,  5496 
South  Carolina 
Fuji  Plioto  Film.  Inc 
information  prodii 
distribution  facil  ties 
Hubner  Manufacturin  ; 
bellows/ molded 
facility,  33294 
Tennessee,  1 1548 
Dell  Computer  Corp, 

manufacturing 
Matsushita  Electronic 
America;  electro  yti 
automotive  audic 
plant.  8118 
Texas.  11548,  12970,  1 
Dow  Chemical  Co.: 

24677 
Equistar  Chemicals 

complex.  24676, 
Phillips  Petroleum  Cc . 

31301 
Zaie  Corp.;  jewelry 
warehousing/di 
facilities.  16562 
Virginia 
Hanover  Direct.  Inc 
distribution  facil 
Washington,  1 1 549 
Tcsoro  Petroleum 
15305 
West  Virginia.  8119 
Toyota  Motor  Manuf^turing 
Inc.;  automobile 


complex,  31 141 
.;  data  storage 
warehousing 


can  processmg 


imaging  and 

cts  manufacturing  and 

.  18283 
Corp.;  industrial 
larts  manufacturing 


personal  computer 
ilities.  36887 
Components  Corp.  of 
ic  capacitor  and 
speaker  manufacturing 


:  938,  24446,  35603 
F  Etrochemical  complex. 


IP; 


Forest  Service 


RULES 

Alaska  National  Interest  Linds 
Title  VIII  implement^ion 
priority): 
Fish  and  wildlife;  subsi 
Waters  subject  to  subsistence 
redermition;  correc  ion, 


PROPOSED  RULES 

Alaska  National  Interest  L^nds 
Fish  and  wildlife;  subsi<  tence 
Title  VII  implementation 
Kcnai  Peninsula  detei  minai 
Forest  transportation  syste  n 

24906 
Land  uses; 
Special  use  authorizations 
processing  applications 
compliance,  10042 
National  Forest  System  laijd 
management  planning , 
National  Forest  System  lai  ds: 

Fixed  Anchors  in  Wilde  ness  Negotiated 
Rulemaking  Advis<  ry  Committee — 
Meetings.  36395 
Special  areas: 
Roadless  area  conservation,  30276 

NOTICES 

Agency  information  col  lee 
Proposed  collection;  coi|unent 
7825,8114.  10045 
25464.  36108,  384^6, 
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petrochemical 
24677 
;  oil  refinery  complex. 
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ist  ibutioiv  processing 


consumer  goods 

ties.  16563 
332  95 
Coi  p.;  oil  refinery  complex. 


West  Virginia. 
:ngines.  8338 


Conservation  Act; 
(subsistence 


<  tence  taking.  40730 
priority; 
.  39815 


Coaservation  Act 
taking.  5197 
(subsistence  priority) 

ion.  8673 
administration,  11680, 


costs  recovery  for 
and  monitoring 


and  resource 
5465 


ion  activities: 

request.  6579. 
1033.  19867,20131, 
.  39594,  40075 


Appealable  decisions;  legal  notice: 
Intermountain  Region,  4226.  35882 
Northern  Region,  30562 
Southern  Region,  31510 
Southwestern  Region.  3939 
Boundary  establishment,  descriptions,  etc.: 
Deschutes  National  Forest,  OR,  13710 
East  Fork  of  Jemez  Wild  and  Scenic  River. 

Santa  Fe  National  Forest.  NM.  15890 
Malheur  National  Forest.  OR.  1371 1 
Pecos  Wild  and  Scenic  River,  Santa  Fe  National 

Forest.  NM.  15891 
Siskiyou  National  Forest.  OR.  1371 1,  13712 
Coal  leases,  exploration  licenses,  etc.: 

Colorado.  10102 
Committees;  establishment,  renewal,  termination, 
etc.: 
Lake  Tahoe  Basin  Federal  Advisory  Committee, 

18274 
Environmental  statements;  availability,  etc.: 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  OR  et  al..  17624 
Mt.  Baker-Snoqualmie  National  Forest.  WA. 

3201 
Sierra  Nevada  Forest  Plan;  meetings.  38807 
Utah  Northern  Goshawk  Project.  19868 
White  River  National  Forest.  CO.  17480 
Environmental  statements;  notice  of  intent: 
Allegheny  National  Forest.  PA,  10465.  15301 
Bitterroot  National  Forest,  MT.  6580 
Caribou-Targhee  National  Forest.  ID.  15891 
Custer  National  Forest.  MT,  2111 
Deschutes  National  Forest,  OR.  237 1 
Eldorado  National  Forest,  CA,  39594 
Femow  Experimental  Forest,  WV,  6353 
Finger  Lakes  National  Forest.  NY,  39596 
Flathead  National  Forest,  MT,  1 1034 
Fruitland  Coalbed  Methane  Gas  Development, 

CO;  meetings,  36713 
Gallatin  National  Forest,  MT,  19735,  20132 
Humboldt-Toiyabe  National  Forest.  NV,  et  al.. 

17480 
Idaho  Panhandle  National  Forests.  ID,  437, 

15301,  16872,21716,34654 
Inyo  National  Forest.  CA.  35317 
Kootenai  National  Forest,  MT.  15892 
Lincoln  National  Forest.  NM.  1 2202 
Lolo  National  Forest.  MT,  10465,  16872 
Manti-La  Sal  National  Forest.  UT,  1 4523 
Mark  Twain  National  Forest.  MO,  40076 
Mississippi  National  Forests,  8334 
Mt.  Baker-Snoqualmie  National  Forest,  WA, 

15122 
Nez  Perce  National  Forest,  ID,  31512 
Northern  spotted  owl;  habitat  management  for 

National  Forests  and  BLM  districts,  24446 
Ottawa  National  Forest,  MI,  34139 
Rogue  River  National  Forest,  OR.  15895,  18275 
Routt  National  Forest,  CO,  et  al.;  Canada  lynx; 

land  and  resource  management  plans. 

16369.40601 
Salmon-Challis  National  Forest.  ID.  5307, 

37358 
San  Juan  National  Forest,  CO,  17672 
Sequoia  National  Forest.  CA,  35317 
Shawnee  National  Forest,  IL.  25298 
Sierra  National  Forest,  CA.  35317 
Superior  National  Forest,  MN,  8115,  161 63 
Tongass  National  Forest  AK,  2575,  2576. 

15895.  17481.  17482.  25903.  35884 
Uinta  National  Forest.  UT.  34436 
Umatilla  National  Forest  OR.  6582.  12503 
Wallowa- Whitman  National  Forest.  OR.  1 8276 
Wasatch-Cache  National  Forest  UT.  6583. 

11283 
White  Moiuri^in  National  Forest  NH.  2112 


White  Mountain  National  Forest  NH  and  ME, 

12505,  26565 
White  River  National  Forest.  CO.  6979 
Federal  land  and  resource  management: 
Watershed  approach;  unified  Federal  policy, 

8839 
Meetings,  8839 
Forest  Service  Manual: 
Water  uses  and  development;  regional 

supplement,  14238 
Jurisdictional  transfers: 

Ashley  and  Uniu  National  Forests,  UT,  39121 
Meetings: 
California  Coast  Provincial  Advisory 

Committee.  2577,  16873.  34655 
Deschutes  Provincial  Interagency  Executive 

Committee  Advisory  Committee.  16373, 

34655 
Eastern  Washington  Cascades  Provincial 

Advisory  Committee  et  al..  1092.  10046 
Farmland  Protection  Policy  Advisory 

Committee.  40606 
Intergovernmental  Advisory  Committee.  4227, 

24910 
John  Day/Snake  Resource  Advisory  Council. 

15123 
Klamath  Provincial  Advisory  Committee,  4403, 

17483 
Lake  Tahoe  Basin  Federal  Advisory  Committee, 

6584.20943,  35318 
National  Urban  and  Community  Forestry 

Advisory  Council,  2372,  33523 
Northwest  Sacramento  Provincial  Advisory 

Committee,  14241,  30051.  39856 
Olympic  Provincial  Interagency  Executive 

Committee  Advisory  Committee.  4403. 

24910 
Opal  Creek  Scenic  Recreation  Area  Advisory 

Council.  35318,40606 
Oregon  Coast  Provincial  Advisory  Committee. 

17483,20943.38807 
John  Day/Snake  Resource  Advisory  Council. 

6354 
Southwest  Oregon  Province  Interagency 

Executive  Committee  Advisory  Committee. 

4800.  17483.  32074 
Southwest  Washington  Provincial  Advisory 

Committee.  3415 
Western  Washington  Cascades  Provincial 

Interagency  Executive  Committee  Advisory 

Committee.  24446 
Willamette  Provincial  Advisory  Committee. 

4800.  19357,  34437 
National  Forest  System  lands: 

Alaska  National  Forests,  AK;  outfitting  and 

guiding  activities;  flat  fee  policy,  1846 
Alaska  region;  special  forest  products  resource 

management  policy,  1 2%5 
San  Francisco  Peaks.  AZ;  withdrawal  for 

protection  of  cultural,  recreational,  and 

resource  values;  public  meeting,  1 4524 
Ski  area  permit  actions;  categorical  exclusion, 

15303 
Tongass  National  Forest  AK;  timber  demand 

considerations,  18962 
Organization,  functions,  and  authority  delegations: 
Federal  Subsistence  Management  Program  2000 

fishing  season;  interim  delegations  to 

Federal  officials,  39856 
Land  and  Minerals  Program  Leader.  Eastern 

Region,  8334 
Reports  and  guidance  documents;  availability,  etc.: 
Forest  transportation  system;  administrative 

policy,  11684,24910 
Interior  Columbia  Basin  Ecosystem 

Management  Proiect;  congressionally- 

required  report.  24174 
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Geological 


National  Forest  System  road  management, 
1 1676 

General  Accounting  Office 

RULES 

Claims,  waiver  of  claims,  and  transportation 

issues;  CFR  parts  removed.  33737 
Personnel  Appeals  Board;  procedural  rules,  15203 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
M^care  Payment  Advisory  Committee,  35936 
Federal  Accounting  Standards  Advisory  Board: 
Accounting  for  direct  loans  and  loan  guarantees; 

exposure  draft;  comment  request,  31324 
Direct  loans  and  loan  guarantees;  accounting 
standards;  amendments,  1 1064 
Financial  management  systems: 
Joint  Financial  Management  Improvement 
Program — 
Property  management  systems  requirements; 
availability  and  comment  request.  17883 
Meetings: 
Federal  Accounting  Standards  Advisory  Board, 

4427,  15334,  31324,  34187,  38282 
Government  Auditing  Standards  Advisory 
Council,  6212,  35644 

General  Services  Administration 

RULES 

Acquisition  regulations: 

Revision,  11246 
Federal  Acquisition  Regulation  (FAR): 
Caribbean  Basin  Trade  Initiative,  24321 
Civilian  Agency  Acquisition  Council  and 

[defense  Acquisition  Regulations  Council 

issuances;  introduction;  correction,  4633 
Competition  under  multiple  award  contracts, 

24317 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  36028 
FAR  drafting  principles,  36015 
Federal  Procurement  Office  policy  letters; 

rescission,  36014 
Foreign  acquisition;  policies  and  procedures; 

correction,  4633 
General  records  schedules,  36021 
Indian  organizations  and  Indian-owned 

economic  enterprises  utilization,  24322 
Introduction,  16274,  24316,  36012 
Ocean  transportation  by  U.S.-flag  vessels, 

24324 
Price  reasonableness  and  commerciality 

determination,  24320 
Progress  payments  and  related  fmancing 

policies,  16276 
Recycled  products  and  environmentally 

preferable  services;  supporting  procurement 

requirements,  36016 
SBA's  8(a)  Business  Development  Program; 

cortection.  4633 
Small  Business  Competitiveness  Demonstration 

Program,  16275 
Small  business  opportunities;  Federal  supply 

schedules.  36023 
Small  entity  compliance  guide,  16286,  24325, 

36031 
Technical  amendments,  16285,  24325,  36030 
Trade  agreements  thresholds,  36025 
Yugoslavia  and  Afghattistan  acquisitions; 

restrictions,  36027 
Federal  Management  Regulation: 
Establishment  as  successor  regulation  to  Federal 

Property  Management  Regulations,  10027 


Excess  personal  property;  disposition.  31218 

Correction,  33778,  33889 
Transportation — 
Transportation  payment  and  audit,  24568 
Federal  Management  Regulations: 
Excess  personal  property;  disposition 
Correction.  34983 
Federal  travel: 
Conference  planning  costs,  1326 
Per  diem  localities;  maximum  lodging  and  meal 
allowances 
Correction,  3392,  31823,-37053 
Privately  owned  automobile  mileage 

reimbursement,  1268 
Relocation  income  tax  allowatKC  tax  tables, 

8657 
Travel  charge  card;  mandatory  use,  3054,  21365 
Applicability  date  delay,  16828 
Correction,  2541 

PROPOSED  RULES 

Acquisition  regulations: 

Tax  adjustment,  33799 
Federal  Acquisition  Regulation  (FAR): 
Advance  payments  for  non<omniercial  items, 

25614 
Competitive  negotiated  acquisitions;  discussion 

requirements,  17582 
Contract  action  and  contracting  action 

defmitions.  34894      4i 
Cost  accounting  standards  administration,  20854 
Deferred  research  and  development  costs,  4328 
Drafting  principles,  4346 
Energy  efficiency  of  supplies  and  services, 

30310 
Govenunenl  property,  1438 
Information  technology;  interagency  acquisition 

by  executive  agent;  withdrawn,  33428 
Liquidated  damages,  2272 
Procurement  integrity  rewrite,  16758 
Semi-annual  agenda.  23756 
Time-and-materials  or  labor-hours,  3762 
Federal  Acquisition  Regulation: 
Contractor  responsibility,  labor  relations  costs, 
and  costs  relating  to  legal  and  other 
proceedings,  40830 
Federal  Management  Regulation: 
Federal  advisory  committee  management,  2504 
Surplus  personal  property  donation,  20014 
Transportation — 
Transportation  management,  10440 
Transportation  payment  and  audit,  88 1 8 
Semi-annual  agenda.  23616 

NOTICES 

Acquisition  regulations: 
Activity  schedule  (OF  67);  cancellation.  8149 
Allotment  of  pay  (OF  212);  cancellation.  19771 
Government  billing  of  lading-privately  owned 

personal  f>roperty;  7-part  snapout  version 

(SF  1203);  cancellation.  13390 
Inquiry  as  to  availability  (OF  5);  form 

cancellation.  6373 
Record  of  travel  expense  (OF  68);  cancellation, 

I66I9 
Request  for  issuance  of  replacement  check  due 

to  error  in  name  and/or  designation  of 

payee  (SF  1 147);  revision,  14978 
Requisition  for  equipment,  supplies,  fiimiture. 

etc.  (OF  263);  form  cancellation.  25729 
SF  1 82  (2-part  snapout  version);  form 

cancellation,  25729 
Summary  worksheet  for  estimating  report  costs 

(OF  101);  cancellation.  17661 
Travel  voucher  (memorandum)  (SF  1012A); 

cancellation,  20181 
U.S.  Govemment  Memorandum  (OF  10); 

cancellation,  14283 
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AgetKy  information  collection  activities: 
Proposed  collection;  comment  request,  25730 
Submission  for  0MB  review;  comment  request. 
1898.  8977.  8978.  14978.  24698.  37980 
Environmental  sutemcnti;  availability,  etc.: 
Alcohol,  Tobacco  and  Firearms  National 

Headquarters.  Washington.  DC.  14979 
Tccate.  CA;  Tecate  Port  of  Entry  facility 

renovation.  2630 
Washington.  DC;  Transporution  Department; 
new  or  renovated  headquarters:  lease 
acquisition.  36814 
Environmental  statements;  notice  of  intent 
Eugene/Springfield.  OR;  Federal  courthouse, 

20180 
Springfield,  MA;  U.S.  Courthouse,  33326 
Washington,  DC;  Transportation  Department;  ■* 

lease  acquisition  of  new  or  renovated 
headquarters,  15335 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219, 
13953,  14950,  14951,  17489,  17490, 
25315,25316,26818,35617 
Submission  for  OMB  review;  comment 
request,  1 145,  6998.  6999.  30965, 
31887.  33810.37122.  36422 
Federal  navel: 
Move  Management  Services  aitd  Centralized 
Household  Goods  Traffic  Management 
Program;  MMS  statement  of  work; 
changes.  8149 
Interagency  Committee  for  Medical  Records: 
Medical  record-abbreviated  medical  record 

standard  fonn  (SF  539);  cancellation,  4248 
Meetings: 
President's  Commission  on  Celebration  of 
Women  in  American  History.  1 1784, 
25925 
Women's  Progress  Commemoration 
Corrunission,  3%2I 
Privacy  Act: 
Systems  of  records,  16394,  34187 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2190, 

10099.  20196.  24977,  33568.  37407.  40687 
Submission  for  OMB  review;  comment  request. 
24710 
Federal  Geographic  Data  Committee: 
Digital  Cartographic  Standard  for  GeoMgic  Map 

Symbolization;  comment  request,  30127 
National  Hydrographic  Data  Content  Staiulard 
for  Coastal  and  Inland  Waterways;  public 
review;  comment  request,  31343 
Shoreline  metadata  profile;  public  review. 
10099 
Grant  and  cooperative  agreement  awards: 
Maptech.  Inc..  1166  • 

Rio  Algom  Exploration.  39422 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Brucellosis  vaccination  of  free-ranging  elk  and 
bison  in  Greater  Yellowstone  Area; 
ballistic  delivery  systems.  787 
Federal  Geographic  Data  Committee;  National 
Spatial  Data  Infrastructure  Cooperative 
Agreements  Program.  305 
National  Earthquake  Hazards  Reduction 
Program.  13790 
Meetings: 
Conversation  with  Customers  on  Future  Science 
Directions;  listening  sessions,  9292 
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Geological 


Eanh  Observing  Sy stein 

Distributed  Activ  : 

Advisory  Panel, 
National  Satellite  Lam 

Archive  Advisor) 
Water  Information  Ad  < 

14609 
Reports  and  guidance  dotuments: 
Federal-Sute  Coopera 

external  task  fore : 


;637 
Remote  Sensing  Data 
Comminee,  19383 
isory  Committee.  1910, 

availability,  etc.: 
ive  Water  Program; 
review,  306 


Government  Ethics 


raining  programs; 


interests  of  non- 
employees;  exemption. 


RULES 

Executive  agency  ethics 
amendments,  7275 
Correction,  10598 
Govemment  ethics: 
E)ecennial  census;  Hn^cial 
federal  govemme  U 
16511 

PROPOSED  RULES 

Semi-annual  agenda,  23<  58 

Government  Print  ng  Office 

NOTICES 

Meetings: 

Depository  Library  Council,  12010 


Grain  Inspection, 
Stockyards 


ackers  and 
Administration 


gulations: 


weighing  services,  75 


RULES 

Fees: 

Official  inspection  ani   weighing  services, 
16783 
Grain  inspection: 

Rice:  fees  increase.  1^787 
Packers  and  stockyards 

Feed  weight.  17758 

PROPOSED  RULES 

Fees: 

OfHcial  inspection  ani 
Grain  inspection: 

Rice;  fees  increase,  71 

NOTICES 

Agency  designation  actions: 

Illinois.  11035 

Indiana.  35044 

Various  States.  11036 

Virginia.  35044 
Central  filing  systems;  ^te  certifications: 

Oklahoma.  40606 
Meetings: 

Grain  Inspection  Advjsory 
Stockyards;  posting  and 

4-State  Horse  &  Equibment 
al..  16561 


Harry  S.  Truman 
Foundation 


NOTICES 

AgeiKy  information  collection 
Proposed  collection: 
30122 
Eligible  institutions  of 
nominations.  1232 
Meetings;  Sunshine  Act 


Health  and  Humap 
Department 


See  Agency  for  Healthcare 
See  Agency  for  Toxic 
Registry 
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Land  Processes 
Archive  Center  ScieiKe 


Office 


Committee,  24174 
de  posting: 

Auction,  AR,  et 


Scholarship 


activities: 
Comment  request,  25730, 


higher 


ediKation; 
19772 


Services 


Research  and  Quality 
SLibstances  and  Disease 


See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Conununity  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

See  Inspector  General  Office,  Health  and  Human 

Services  Department 
See  National  Institutes  of  Health 
See  Program  Support  Center 
See  Public  Health  Service 
See  Refugee  Resettlement  Office 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

RULES 

Compassionate  payments: 

Ricky  Ray  Hemophilia  Relief  Fund  Program, 
34860 
Health  resources  development: 
Organ  procurement  and  transplantation  network; 
ofwration  and  performance  goals;  response 
to  comments,  1 5252 
Effective  date  stay;  correction,  1435 
Privacy  Act;  implementation,  34986,  37288 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations.  14406 

PROPOSED  RULES 

Grants: 
SubstaiKe  Abuse  Prevention  and  Treatment 
Block  Grant  Program.  5474 
Health  plans,  health  care  clearinghouses,  and 
health  care  providers: 
Administrative  data  standards  and  related 
requirements — 
Individually  identifiable  health  information; 
privacy  standards;  correction,  427 
Medical  care  and  examinations: 
Indian  health — 

Indian  Self-Determination  Act;  contracts. 
4797 
Semi-aimual  agenda,  22738 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1392, 
2%7.  4427.  9269,  12266.  13390.  25925 
Submission  for  0MB  review;  comment  request, 
13390,  17508,  17509,  19772,  24960, 
33326,  36699 
Commercial  activities  inventory;  revision,  8978 
Committees;  establishment,  renewal,  termination, 
etc.: 
Blood  Safety  and  Availability  Advisory 

Committee,  34705 
Communicable  Disease  Advisory  Council, 

40667 
Minority  Health  Advisory  Committee,  5351 
Natioral  Human  Research  Protections  Advisory 

Conunittee.  37981 
National  Vaccine  Advisory  Committee,  39409 
Vital  and  Health  Statistics  National  Committee, 
16204 
Federal  claims;  interest  rates  on  overdue  debts, 

4976,  25730 
Grant  and  cooperative  agreement  awards: 
ASPIRA  Association,  Inc.,  19900 
Association  of  Schools  of  Public  Health,  36699 
Interamerican  College  of  Physicians  and 

Surgeons,  24486 
National  Alliance  for  Hispanic  Health,  3 1 1 72 
National  Association  for  Equal  Opportunity  in 
Higher  Education,  3%2I 


National  Minority  AIDS  Council,  15159 
Southern  Illinois  University  at  Edwardsville, 
20460 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adolescent  Family  Life  Demonstration  Projects 

Program,  20060 
Bilingual/Bicultural  Service  Demonstration 

Program.  15159,  17552 
HIV/AIDS-Related  Services  in  Highly  Impacted 
Minority  Communities;  Technical 
Assistance  and  Capacity  Development 
Demonstration  Program,  19900 
National  Conununity  Centers  of  Excellence  in 

Women's  Health  Program.  31553 
Welfare  reform  outcomes — 
Data  collection  efforts;  enhancement,  20460 
Policy  research  and  studies,  10498 
Healthy  People  2010;  program  aiuiouncemenl 

change,  3 1 1 72 
Meetings: 

Blood  Safety  and  Availability  Advisory 

Committee,  14283,  34705 
Genetic  Testing  Advisory  Committee,  6212, 

21094 
HIV/ AIDS  Presidential  Advisory  Council,  485, 

6373,  1766! 
Medicare  Trustees  Reports  Technical  Review 

Panel,  36145 
National  Bioethics  Advisory  Commission,  7554, 

15642,  21768,  33326,  38558 
President's  Council  on  Physical  Fitness  and 

Sporu,  10792 
Tobacco  Control  Framework  Convention,  10094 
Vital  and  Health  Statistics  National  Committee, 
1898,  3452,  4428,  6373,  7392,  12996, 
16920.  24212.  25926.  31173.  35936.  37390 
National  Environmental  Policy  Act  compliance 
and  environmental  protection  procedures, 
10230 
Newborn  HIV  testing;  Secretary's  determination. 

3368 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Plaiming  and  Evaluation, 

20465 
Civil  Rights  Office,  19379 
Health  Care  Financing  Administration 

Administrator,  38559 
Health  Resources  and  Services  Administration, 

37136 
Human  Research  Protections  Office,  37136 
Public  Health  and  Science  Office,  30600 
Public  Health  Service.  36815 
Poverty  income  guidelines;  aiuiual  update,  7555 
Privacy  Act: 

Systems  of  records.  39622 
Reports  and  guidance  documents;  availability,  etc.: 
Dietary  Guidelines  Advisory  Committee;  final 
report  meeting.  8333 
Scientific  misconduct  findings;  administrative 
actions: 
Duan,  Lingxun,  M.D.,  39149 
Ho,  John  L.,M.D.,  3717 
State  assistance  expenditures;  Federal  fmancial 
participation,  8979 

Health  Care  Financing 
Administration 

See  Inspector  General  Office,  Health  and  Human 
Services  Department 

RULES 

Medicaid: 
State  Children's  Health  Insurance  Program; 
allotments  and  payments  to  States,  33616 
Correction.  38027 
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Medicare: 
Home  health  prospective  payment  system  lule; 

overview;  town  meeting.  39314 
Hospital  inpatient  prospective  payment  systems 

and  2000  FY  rates.  Correcuon.  1817,  5933 
Hospital  outpatient  services;  prospective 

payment  system,  18434.  40535 
Inpatient  Disproportionate  Share  (DSH)  Hospital 

adjustment  calculation — 
States  with  section  1115  expansion  waivers; 
change  in  treatment  of  certain  Medicaid 
patient  days,  3136 
Medicare+Choice  program — 

Esubiishment  changes.  40170 
Paramedic  intercept  ambulance  services;  vehicle 

and  staff  requirements;  coverage  and 

payment  policies.  139 11 
Payment  amount  if  customary  charges  are  less 

than  reasonable  costs.  8660 
Physician  fee  schedule  (2000  CY);  payment 

policies  and  relative  value  unit  adjustments; 

correction.  19329 
State  health  insurance  assistance  program;  terms 

and  conditions.  34983 
Supplemental  practice  expense  survey  data; 

submission  criteria.  25664 

PROPOSED  RULES 

Clinical  Laboratory  Improvement  Amendments: 
Laboratories  regulations — 
Cytology  proficiency  testing;  withdrawn, 
14510 
Medicare: 
Ambulance  Fee  Schedule  Negotiated 
Rulemaking  Committee — 
Meetings.  1081.  4545 
Clinical  diagnostic  laboratory  services;  coverage 
and  administrative  policies;  negotiated 
rulemaking,  13082 
Coverage  decisions;  criteria.  3 1 1 24.  37507 
Hospital  inpatient  prospective  payment  systems 

and  2001  FY  rates.  26282 
Rural  health  clinics — 
Participation  requirements,  payment 

provisions,  and  quality  assessment  and 
performance  improvement  program 
establishment.  10450 
Skilled  nursing  facilities;  prospective  payment 
system  and  consolidated  billing;  update. 
19188 
Upgraded  durable  medical  equipment;  payment, 
24666 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  135. 

2967,  4437.  5354.  6614.  8367.  10098. 

11587.  11588.  12556.  12557.  12558. 

14288.  14985.  16924.  19382,  19782, 

19783,  24707,  25736,  25939,  26218, 

26618,  35379.  35652.  35653,  35945. 

36453.  36454.  38836.  39416.  39417. 

40111.40668 
Repotting  and  recordkeeping  requirements.  8367 
Submission  for  0MB  review;  comment  request, 

1 161.  1400,  2186.  3724.  3725,  4438.  4824. 

8370.8983.  11588.  11589.  12559.  12560. 

12568.  14986.  15912.  19382,  19783, 

24217.  25737.  25738.  26218.  30414. 

30415.  31576.  34715,  35653,  35654. 

35946.  37566.  38837.  40668,  40669..  40670 
Clinical  Laboratory  Improvement  Amendments: 

Oregon;  exemption  removed.  25492 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Lifestyle  Modification  Program  Demonstration 

Project.  18342 


Medicare — 
Graduate  Medical  Education  Consortia 

demonstration.  494 
Lifestyle  Modification  Program 
Demonstration  Project.  495 
People  with  disabilities;  competitive 

employment;  Medicaid  infrastructure 
program,  34715 
Medicaid: 

Home  health  ageiKies;  national  accreditation 
program  recognition  applications — 
Community  Health  Accrcdiution  Program, 

Inc..  8725 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations.  8722 
Hospitals;  national  accreditation  program 
recognition  applications — 
American  Osteopathic  Association.  8727 
Program  issuances  and  coverage  decisions; 

quarterly  listings,  1400.  34481 
State  allotments  for  payment  of  Medicare  Part 
B  premiums  for  qualifying  individuals 
(2000  FY).  34478 
State  Children's  Health  Insurance  Program — 
Allotments  to  Sutes.  Commonwealths,  and 

Territories.  33634 
Allotments  to  States.  District  of  Columbia. 
Commonwealths,  and  Territories.  33638 
State  plan  amendments,  reconsideration; 
hearings — 
Utah.  11786 
Medicare: 

Ambulatory  surgical  center  payment  rates 

update.  6380 
Home  health  agencies;  national  accreditation 
program  recognition  applications — 
Community  Health  Accreditation  Program. 

Inc..  8725 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations.  8722 
Home  health  agencies — 
Costs  for  cost  reporting  periods  beginning  on 
or  after  October  1999.  schedules  of  per- 
visit  and  per-beneficiary  limitations, 
8722 
Hospital  Outpatient  Prospective  Payment 
System;  special  payment  for  new 
technologies  and  certain  drugs,  biologicals. 
and  medical  devices.  1834! 
Hospitals;  national  accreditation  program 
recognition  applications — 
American  Osteopathic  Association,  8727 
Mcdicaie+Choice  deeming  authority,  401 12 
Medigap  high  deductible  options;  deductible 

amount,  18999 
New  technology  intraocular  lenses  himished  by 
ambulatory  surgical  centers;  lenses  eligible 
for  adjustment  in  payment  amount.  25738 
Program  issuances  and  coverage  decisions; 

quarterly  listings,  1400,  34481 
Susuinable  growth  rale  (CY  2000),  19000 
Meetings: 
Competitive  Pricing  Advisory  Committee. 

24970 
Medicare+Choice  organizations — 
Physician  and  hospiul  outpatient  encounter 
data  collection  for  risk  management:  data 
requirements  overview,  10812 
Timely  and  accurate  submission  of  data; 
national  and  regional  training  sessions, 
35654 
Medicare:  coverage  of  drugs  and  biologicals 
that  cannot  be  self-administered.  25493 
Medicare  Coverage  Advisory  Committee.  498. 

4986.  13983.31917 
Medicare  Education  Advisory  Panel.  4617 


Health 

Medicare  Education  Citizens  Advisory  Panel 

24707 
Medicare  peer  review  organizations  and  health 

care  community  entities;  partnerships  to 

foster  health  care  quality  improvement; 

town  hall  meeting.  2497 1 
Medicare  program;  documentation  guidelines  for 

evaluation  and  management  services;  town 

hall  meeting.  35947 
Practicing  Physicians  Advisory  Council.  13012. 

31917 
Organization,  functions,  and  authority  delegations: 
Communications  and  Operations  Support  Office 

et  al..  498 
Privacy  Act: 
Systems  of  records,  35948,  37792 

Health  Resources  and  Services 
Administration 

PROPOSED  RULES 

National  practitioner  dau  bank  for  adverse 
information  on  physicians  and  other  health 
care  practitioners: 
Medical  malpractice  payments  reporting 
requirements,  20428 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5646, 
7558.  10812.  13013.  13408.  14594.  14595. 
20998.  35948.  37567.  39914.  40670 
Submission  for  OMB  review;  comment  request, 
3725.7559.  10503.  10813.  II787.  18113. 
20469.  20999.  24489.  24972.  25740, 
3101 1.  321 14.  36149.  37568.  40671 
Committees;  establishment,  renewal,  termination, 
etc.: 
Childhood  Vaccines  Advisory  Commission, 
35949 
Competitive  comprehensive  grants  preview  (1999 
FY);  availability;  HIV/AIDS  Programs. 
Special  Projects  of  National  Significance 
cancelled,  136,  1640.  10504.  32115 
State  and  Local  Data  Utilization  and 

Enhancement  Cooperative  Agreements; 
withdrawn.  16924 
Competitive  comprehensive  granu  preview  (2000 

FY);  availability.  8371 
Grant  and  cooperative  agreement  awards: 

National  Association  of  County  and  City  Health 

Officials.  31012 
National  Governors'  Association  Center  for  Best 
Practices.  8374 
Grants  and  cooperative  agreements;  availability, 
etc.: 
340B  Drug  Pricing  Program.  6383 
AIDS  Education  and  Training  Centers'  National 
HIV/AIDS  Clinical  Consulution  Center. 
33560 
Children's  Hospitals  Graduate  Medical 

Education  Payment  Program.  37985.  39151 
Community  Access  Program,  5647 
Health  insurance  coverage;  State  planning 

grants.  17286 
Health  professions  and  nursing  programs — 

Low  income  levels.  33560 
HIV/AIDS  primary  health  care-  targeted 
capacity  building  assistairi?e.  39417 
Maternal  and  Chil4  Health  Federal  Set-Aside 

Program:  Suie  information  systems.  25740 
Model  interventions  to  increase  organ  and  tissue 

donation.  32115 
National  Oral  Health  Policy  Center  and  Sute 
Oral  Health  Leadership  Partnership.  35655 
Licensed  pharmacist  shortages:  study  and 
commei\t  request,  14288 
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Care  Medicine  and 
Adv  sory  Committee.  1 3984 
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18114.  26618 

and  authority  delegations: 
Bureau.  12021 
Cluster.  38565 
38566 
and  Legislation  Office. 

Bureau.  16623 
Cluster,  8375 

1640 
Act; 
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pricing  program;  guidance 
3983 


Hearings  and  Abpeals  Office,  Energy 
Departmeni 

NOTICES 

Special  refund  procet^ures;  implementation,  7386, 
17864,  18089 

Hearings  and  Abpeals  Office,  Interior 
Departmeni 

RULES 

Hearings  and  appeals  procedures: 
Indian  affairs — 
Indian  trust 
authority; 


summary  distributions 
technical  amendment,  25449 


Historic  Preservjition,  Advisory 
Council 

NOTICES 

Meetings,  10760.  36^4 

Housing  and  Urban  Development 
Departmeni 

See  Federal  Housing  Enterprise  Oversight  Office 
RULES 

Acquisition  regulatiois 
Miscellaneous  ame  idments.  3572,  3576 
Correction,  6444  12950 
Community  facilities: 
Supportive  Housin  ; 
percentage  intyease 


SO 


Program;  operating  cost 
.  30822 


Govemmentwide  debarment  and  suspension: 
Debarment,  suspension,  and  limited  denial  of 
participation;  procedures  clarification, 
38706 
Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  other  non-profit 
organizations;  uniform  administrative 
requirements,  30498 
Housing  programs: 
Uniform  fmancial  reporting  standards;  annual 
fmancial  report  filing  date,  16294 
Lead-based  paint  hazards  in  federally  owned 
residential  property  and  housing  receiving 
Federal  assistance;  notification,  evaluation, 
and  reduction;  correction,  3386,  15044,  16818 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Admission  and  occupancy  requirements; 

changes.  16692 
Moderate  rehabilitation  units;  lease  execution 
or  termination  when  remaining  term  on 
contract  is  less  than  one  year,  24374 
Multifamily  housing  mortgage  and  housing 
assistance  restructuring  program  (mark- 
to-market  program).  1 5452 
Tenant-based  certificate  and  voucher 

programs  merger  into  Housing  Choice 
Voucher  Program;  correction,  16819 
Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  insurance; 
condominium  associations;  right  of  first 
refusal,  5406 
Multifamily  housing  projects;  tenant 

participation,  36272 
Multifamily  Reform  Act;  implementation — 
Mortgage  Review  Board  and  civil  money 
penalty  regulations;  amendments,  9084, 
38710 
Single  family  mortgage  insurance — 
Appraiser  roster,  placement  and  removal 
procedures.  17974 
Public  and  Indian  housing: 
Public  Housing  Assessment  System; 
amendments.  1712 
Correction,  36042 
Public  Housing  Capital  Fund  Program;  formula 

allocation  funding  system.  14422,  25445 
Rental  voucher  and  certificate  programs 
(Section  8)— 
Management  Assessment  Program; 

establishment;  stay  lifted,  38194 
Management  Assessment  Program;  technical 
amendment;  correction,  16823 
Tenant-based  Section  8  program;  expiring 
annual  contributions  contracts  renewal; 
housing  assistance  allocation  formula; 
correction,  16817 

PROPOSED  RULES 

Federal  National  Mortgage  Association  (Fannie 
Mae)  and  Federal  Home  Loan  Morigage 
Corporation  (Freddie  Mac): 
New  housing  goals  for  2000-2003  calendar 
years.  12632 
Low  income  housing: 
Housing  assistarKC  payments  (Section  8) — 
Fair  market  rents  for  Housing  Choice 
Voucher  Program  and  Moderate 
Rehabilitation  Single  Room  Occupancy 
Program,  etc..  25 1 72 
Manufactured  hoine  construction  and  safety 
standards: 
Condensation  control  for  exterior  walls  in 
humid  and  fringe  climates;  regulatory 
waiver.  171 10 
Smoke  alarms.  31778 
Mortgage  and  loan  insurance  programs: 
Title  I  Property  Improvement  and  Manufactured 
Home  Loan  Insurance  programs  and  Title 


I  lender/Title  II  mortgagee  approval 
requirements.  17120 
Multifamily  properties;  civil  money  penalties, 

39502 
Privacy  Act;  implementation,  32240 
Public  and  Indian  housing: 
Native  American  housing  activities — 

Construction  cost  limits,  2 1.288 
Operating  Fund  Allocation  Negotiated 
Rulemaking  Committee — 
Meetings,  7330.  11525 
Public  housing  agency  plans;  poverty 
deconcentration  and  public  housing 
integration  ("One  America"),  20686 
Semi-annual  agenda,  22838 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 409, 
1410,  1411,3242,5360,6616,6617,8386, 
9283,9284,  10506,  10531.  11798.  12566, 
13786,  15912,  16925,  17289,  18344. 
21783,  24218,  24708,  24709,  24974, 
25353,  26623,  26624,  30601,  30602, 
33563,  34226,  34723.  351 10,  36702. 
36703,  37403,  37992,  39624,  40677 
Submission  for  0MB  review;  comment  request, 
6618,  7393,  8386,  9284,  1 1592,  1 1593. 
11594.  12567,  13787,  15167,  15913. 
15914.  17289,  17290.  1 729 1,  18345. 
18346,  19019,  19020.20183,  20184, 
20185,  20826,  21005,  21203,  24219, 
24975,  34724,  37162,  37404,  37833, 
37993,  37994,  39625,  40686 
Committees;  establishment,  renewal,  termination, 
etc.: 
U.S.-Israel  Bi-National  Commission  on  Housing 
and  Community  Development.  39419 
Environmental  statements;  notice  of  intent: 

Yonkers,  NY;  affordable  housing  project,  30424 
Grant  and  cooperative  agreement  awards: 
Community  development  block  grant  program — 
Indian  Tribes  and  Alaska  Native  Villages. 
7879 
Community  Development  Technical  Assistance 

Programs,  26625 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher 
programs,  17661 
Housing  Opportunities  for  Persons  with  AIDS 

Program,  10531 
Public  and  Indian  housing — 
Economic  Development  and  Supportive 
Services  Carryover  Program,  31 182 
Troubled  Agency  Recovery  Office,  1 62 1 5 
Youthbuild  Program,  4617 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  development  block  grant  program — 
Indian  Tribes  and  Alaska  Native  Villages, 

13192 
Multifamily  housing  owners;  service 
coordinator  program,  1 4708 
Economic  Development  Initiative  Community 

Empowerment  Fund  Pilot  Program,  40836 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  1 163, 
2419.  3471.  4566.  5651,  7106,  8387, 
10286,  11642,  13788,  14605,  16036, 
17292,  18347,  20186,  21464,  24975, 
26232,  30603,  31918,  34226,  35382, 
36704,  37796,  39169,  40686 
Fair  Housing  Initiatives  Program;  focus  group 

meeting,  25432 
Housing  assistance  payments  (Section  8) — 
Family  self-sufficiency  program  coordinators 
for  rental  certificate  and  voucher 
programs,  17114 
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Housing,  community  development,  and 
empowennent  programs  and  Section  8 
housing  voucher  assistance  (SuperNOFA), 
9322,  21783,  26844,  36837.  37994 
Fair  Housing  Initiatives  Program; 

clarifications  and  modifications,  25742 
Table  of  contents,  14608 
Public  and  Indian  housing — 
Indian  Housing  Drug  Elimination  Program, 

30502,  36707 
Public  Housing  Drug  Elimination  Program, 
30318 
Public  Housing  Drag  Elimination  Program  Gun 
Buyback  Violence  Reduction  Initiative, 
5400 
Rural  Housing  and  Economic  Development 

Program.  7970 
Section  202  projects;  Assisted  Living 

Conversion  Program,  14694,  36838 
Section  8  Housing  Choice  Voucher  Program; 
fair  share  allocation  of  incremental  voucher 
funding,  13222,  31584,  37995 
Small  Cities  Community  Development  Block 
Grant  Program — 
New  York;  withdrawn,  12568 
Lx)w  income  housing: 
Housing  assistance  payments  (Section  8) — 
Operating  cost  adjustment  factors,  15046 
Meetings: 
Predatory  lending  practices;  public  fact-fmding 
forums  and  task  force  establishment,  1 99 1 7 
Mortgage  and  loan  insurance  programs: 
Credit  Watch  Termination  Initiative;  list  of 
mortgagees  whose  Origination  Approval 
Agreements  have  been  terminated,  16216 
Debennire  interest  rates,  1 1 595 
Mortgagee  Review  Board;  administrative  actions, 

7036,  39171 
Organization,  functions,  and  authority  delegations; 
Assistant  Secretary  for  Fair  Housing  and  Equal 

Opportunity;  order  of  succession,  1 6952 
Assistant  Secretary  for  Public  and  Indian 

Housing  et  al.,  7559 
Federal  Tort  Claims  Act  and  Military  Personnel 
and  Civilian  Employees'  Act  of  1964; 
Assistant  General  Counsel  for  New 
England,  4619 
Privacy  Act: 
Computer  matching  programs,  36708 
Systems  of  records,  33242 
Public  and  Indian  housing: 
Housing  assistance  payments  (Section  8) — 
Housing  choice  voucher,  rental  certificate, 
and  moderate  rehabilitation  programs; 
administrative  fees;  annual  factors, 
10316,32116.40686 
Public  Housing  Assessment  System — 
Financial  condition  scoring  process.  4(XX)8 
Management  operations  scoring  process, 

40024,  40028 
Physical  condition  scoring  process,  39988 
Resident  service  and  satisfaction  scoring 

process.  40034 
Scoring  procedures;  additional  information. 

39986 
Transitional  assistance.  36047 
Section  8  tenant-based  housing  assistance 
program — 
Baseline  unit  allocations  determination  and 
verification;  access,  use.  restoration,  and 
recapmre  of  program  baseline  unit 
allocations  transfers.  21088 
Regulatory  waiver  requests;  quarterly  listing, 

14716 
Reports  and  guidance  documents;  availability,  etc.: 
Model  building  codes;  HUD  review;  policy     v 
statement  and  final  report,  15740 


Immigration  and  Naturalization 
Service 

RULES 

Executive  Office  for  Immigration  Review: 
Representation  and  appearances;  professional 
conduct  for  practitioners,  395 1 3 
Immigration: 
Haitian  nationals;  sutus  adjustment,  15835 
Nicaraguan  and  Cuban  nationals;  status 

adjustment,  15846 
Polish  and  Hungarian  parolees;  status 
adjustment,  20069 
Irish  Peace  Process  Culmral  and  Training 
Program;  establishment,  14774 
Correction,  18432 
Nationality: 

Naturalization  grants;  revocation,  17127 
Noninunigrant  classes: 
Nonimmigrant  workers  (H- 1 B  category); 
petition;  fee  schedule  and  filing 
requirements,  10678 
Ports  of  entries —     ^ 
Cleveland,  OH.  etal..  7715 
Organization,  functions,  aixj  authority  delegations: 
Los  Angeles  and  San  Francisco  Asylum  Offices, 
CA;  jurisdictional  change,  39071 

PROPOSED  RULES 

Immigration: 
Aliens — 

Detention  of  aliens  ordered  removed,  40540 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8207, 
8739,8740,  11083,  11084,  13990,  14626. 
15354.  14355.  15356.  17309.  17675. 
31014.  31015,  31016,  35672.  39926 
Submission  for  OMB  review;  comment  request, 
7059.  8208.  8740.  10822,  10823.  24228. 
24229.  26854,  26855,  26856,  33579. 
33580.  33581.  34731.  37410,  3741 1,  37412 
Environmental  statements;  notice  of  intent: 
Houston,  TX;  detention  facility  construction, 

26856 
McAllen,  TX;  Operation  Rio  Grande; 

implementation,  4999 
San  Diego,  CA;  international  border  feiKe  and 

roads;  construction,  1 175 
Seattle,  WA;  detention  facility  construction, 
26857 
Immigration: 
H-IB  nonimmigrants;  numerical  limitation 
reached  for  2000  FY;  information.  15178 
Immigration  User  Fee  Accoimt  status;  report  to 

Congress;  comment  request.  7893 
Meetings: 
Birth  certificates;  Federal  standards.  7895 
Immigration  Matters  District  Advisory  Council, 

520,  21470 
User  Fee  Advisory  Committee,  8209 
Organization,  functions,  and  authority  delegations: 

Nebraska  Service  Center.  Director,  15924 
Temporary  protected  status  program  designations: 
Angola,  16634 
Guinea-Bissau,  15016 
Honduras,  30438,  36719 
Kosovo  Province;  termination.  33356 
Nicaragua.  30440.  36721 

Indian  Affairs  Bureau 

RULES 

Transportation  Equity  Act  for  21st  Century; 
implementation: 
Indian  Reservation  Roads  funds;  2000  f^  funds 
distribution.  7431   37697 


Tribal  revenue  allocation  plaas.  14461 
PROPOSED  RULES 

Education: 
Southwestern  Indian  Polytechnic  Institute; 
personnel  system.  26728 
Tribal  government: 
Certificate  of  degree  of  Indian  or  Alaska  Native 
blood;  documentation  requirements  and 
filing,  processing,  and  issuing  requirements 
and  standards.  20775 
Meeting.  38228 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17293. 

31186 
Submission  for  OMB  review;  comment  request. 
787.  1166.  11597,40112 
Committees;  establishment,  renewal,  termination, 
etc.: 
Osage  Tribal  Education  Committee.  14314 
Environmental  statements;  availability,  etc.: 
Cabazon  Resource  Recovery  Park.  Cabazon 

Indian  Reservation,  CA,  3472 
Colville  Confederated  Tribes,  Colvilie 
Reservation.  WA;  integrated  resource 
management  plan.  20196 
Cortina  Band  of  Wintun  Indians;  Integrated 
Waste  Management  Project.  CA.  3473 
Navajo  Nation.  AZ  and  NM;  Navajo  Ten- Year 
Forest  Management  Plan,  20197,  30605. 
35121 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  private 
fuel  storage  installation.  39206 
Environmental  statements;  notice  of  intent: 
Torres  Martinez-Calpine  Power  Generating 
Facility.  CA,  37163 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Contract  Support  Funds;  distribution  and  use 

method,  10100 
Education  Facilities  Replacement  Construction 

Priority  List.  4623 
Higher  Education  Workforce  Project,  13170, 

40912 
Indian  Reservation  Roads  Program.  1 2026 
Traffic  safety  on  Indian  reservations.  9292 
Indian  entities  recognized  as  eligible  to  receive 

services  from  BIA;  list,  13298.  31 188 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Acknowledgment  petitions:  internal  processing 

changes.  7052 
Cowliu  Indian  Tribe.  WA.  8436 
Eastem  Pequot  Indians  of  Connecticut.  1 7299 
Paucatuck  Eastem  Pequot  Indians  of 

Connecticut.  17294 
Steilacoom  Tribe  of  Indians.  WA,  5880 
Irrigation  projects;  operation  and  maintenance 
charges: 
Colorado  River  Irrigation  Project.  AZ.  1 2024 
San  Carlos  Irrigation  Project.  AZ.  1 2025 
Judgement  funds:  plans  for  use  and  distribution: 

Ramah  Navajo  Chapter  vs.  Bruce  Babbitt.  4989 
Land  acquisitions  into  trust: 
Lower  Brule  Sioux  Tribe  of  Indians  of  South 
Dakota.  31594 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Bums-Paiute  Tribe.  OR.  13985 
Colusa  Indian  Community  CoutkII  trust  lands. 

CA.  17893 
Concow  Maidu  Tribe  of  Mooretown  Rancheria. 

CA.  7054 
Pueblo  of  Laguna.  NM.  35121 
(Juinault  Indian  Nation.  WA.  36457 
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Indian 


335(« 


Stockbridge-Munsee 

Mohican  Indian; , 
Meetings: 
Exceptional  Children 
Indian  education 

40121 
Individual  Indian 

analysis,  1752 
Reservation  establishm^it. 
Cow  Creek  Band  of 

OR,  15168 
Jicarilla  Apache  Tribi 
Tribal-Sute  Compacts 
gambling: 
Agua  Caliente  Band 

CA,  31189.  347 
Bums-Paiute  Tribe, 
Chocuw  Nation,  OK 
Confederated  Salish 

30605 
Confederated  Tribes 

Reservation,  OR 
Confederated  Tribes 

Reservation  of 
Coquille  Indian  Tribe , 
Coushatta  Tribe  of 
Flandreau  Santee  S 
Klamath  Tribes.  OR 
Moapa  Band  of  Paiui 
Northern  Cheyenne 
Samish  Indian  Natior . 
Tunica-Biloxi  Tribe. 


Advisory  Board,  34726 
topi  :s:  tribal  consultation. 

moi  ley  accounts:  historical 


.  NM.  16628 
4>proval:  Class  III  (casino) 


CR 


ind 


'  Umatilla  Indian 
17527 

Warm  Springs 
(^egon.  34726 
OR.  34727 
isiana.  31189.33423 
Tribe,  SD,  13303 
34727 
Indians.  NV.  1167 

MT.  36461 
WA.  38570 
.A.  30606 


nf^ 


'  Liui 
jio  IX 


Inbc. 


Indian  Health  Service 


NOTICES 

Agency  information  col  ection 
Proposed  collection; 
2417.3727,  18 
Submission  for  OMB 
24973.40112 
Grant  and  cooperative 
Indian  Health  Schola^h 
list.  34212 
Grants  and  cooperative 
etc.: 
American  Indian/Alaika 
Youth,  and  Fam  I 
Community  Safety 
Health  Professionals 
and  Indian  Healfi 
Programs,  3464 
Native  American 
37796 
Organization.  fuiKtions 
Albuquerque  Area  Inpian 
Information  Systems 
8730 


RULES 

Classified  national  secutity 
Multi-agency  declass  fication 
referral  standard 


Inspector  Genera 
Human  Services 


raud  and  abuse: 

ity  and  Accountability 


RULES 

Health  care  programs 
Health  Insurance  Portabil 
Act- 
Civil  money  penalties;  revisions,  24400. 
35583 
Medicare: 

Hospital  outpatient 
payment  system 
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onununity  Band  of 
35121 


additions,  etc.: 
mpqua  Tribe  of  Indians. 


f  Cahuilla  Indians  et  al.. 

:6 

.  34726 
30605 
Kootenai  Tribes.  MT. 


activities: 
omment  request,  2416, 
!0 
review;  comineni  request, 

^reement  awards: 

p  Program;  recipients 

igreements;  availability. 

Native  Children. 
ies;  Mental  Health  and 

Initiative.  26841.  34220 
Preparatory.  F>regraduate. 
Professions  Scholarship 

Re^arch  Centers  for  Health. 

and  authority  delegations: 
Health  Service.  34220 
and  Technology  Division, 


Information  Secui  ity  Oversight  Office 


information: 

issues;  uniform 
correction.  16320 


OfTice,  Health  and 
Department 


SI  TV 


ices;  prospective 
40535 


Privacy  Act:  implementation.  34986 

PROPOSED  RULES 

Health  care  programs;  fraud  and  abuse: 
Health  Insurance  Portability  and  Accountability 
Act — 
Civil  money  penalty  safe  harbor  to  protect 
Medicare  supplemental  insurance  and 
Medigap  premium  payments  for  end- 
stage  renal  disease  (ESRD)  beneficiaries, 
25460 
Medicare  and  State  health  care  programs;  fraud 
and  abuse: 
Ambulance  restocking  safe  harbor  under  anti- 
kickback  statute,  32060 

NOTICES 

Health  care  program:  fraud  and  abuse: 
Healthcare  Integrity  and  Protection  Data  Bank — 
Querying  and  user  fees;  opening  date,  1 1589 
Program  exclusions;  list.  3728.  8376.  14986, 

19006,30415,37156 
Reports  and  guidance  documents;  availability,  etc.: 
Individual  and  small  group  physician  practices: 

compliance  program.  36818 
Nursing  facilities;  Inspector  General  Office 
compliance  program  guidance.  14289 
Special  fraud  alert;  publication: 
Rental  of  space  in  physician  offices  by  persons 
or  entities  to  which  physicians  refer,  9274 

Interagency  Commission  on  Crime 
and  Security  in  U.S.  Seaports 

S<e  Crime  and  Security  in  U.S.  Seaports, 
Interagency  Commission 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act.  1908.  24220 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Hearings  and  Appeals  Office.  Interior 

Department 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Special  Trustee  for  American  Indians  Office 
See  Surface  Mining  Reclamation  and  Enforcement 

Office 

RULES 

Assistance  program;  administrative  and  audit 
requirements  and  cost  principles: 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations.  14406 
Assistance  programs,  administrative  and  audit 
requirements  and  cost  principles: 
On-the-job  seat  belt  use.  37702 
Correction,  39822 
Natural  resource  damage  assessments;  correction, 

6012 
Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 

Virgin  Islands.  Guam.  American  Samoa,  and 
Northern  Mariana  Islands,  8048 

PROPOSED  RULES 

Semi-annual  agenda,  22872 
Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands.  Guam,  American  Samoa,  and 
Northern  Mariana  Islands,  731 


NOTICES 

Central  Utah  Water  Conservancy  District: 

Bonneville  Unit;  municipal  and  industrial  water, 
cost  prepayment  allocations.  4825 
Committees;  establishment,  renewal,  termination, 
etc.: 
Earth  Observing  System  Land  Processes 

Distributed  Active  Archive  Center  Science 
Advisory  Panel,  3730 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group. 

37405 
Invasive  Species  Advisory  Committee;  working 

groups  establishment,  25494 
Sport  Fishing  and  Boating  Partnership  Advisory 
Council.  1909 
Environmental  statements;  availability,  etc.: 
Central  Utah  Project — 

Diamond  Fork  Svstem;  action  modifications. 

37163 
Diamond  Fork  System;  Bonneville  Unit, 

14998 
Strawberry  Valley  Project;  conversion  of 
ponion  of  water  from  irrigation  to 
municipal  and  industrial  use.  5880 
Environmental  statements;  notice  of  intent: 
Central  Utah  Project — 

Diamond  Fork  System;  action  modifications. 
3971 
Exxon  Valdez  Oil  Spill  Trustee  Council; 

restoration  of  resources  and  services  injured 
by  oil  spill;  request  for  proposals  (2001  FY), 
8984 
Federal  land  and  resource  management: 
Watershed  approach;  unified  Federal  policy, 
8834.  21715 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Tribal  self-governance  program — 

Programs  eligible  for  inclusion  in  2001  FY 
annual  funding  agreements;  non-BIA 
bureaus,  9286 
Hydropower  licensing;  review  process  for 

mandatory  conditions,  34151 
Indian  Appeals  Board  decisions: 
Legal  fees  reimbursement;  review  by  Secretary, 
39420 
Meetings: 

American  Samoa  Economic  Advisory 

Commission,  13014 
Blackstone  River  Valley  National  Heritage 

Corridor  Commission.  4256 
Delaware  and  Lehigh  National  Heritage 
Corridor  Commission,  10814.  21784. 
38848 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group, 

4256.  8984.  37405 
Interagency  Task  Force  to  Improve 
Hydroelectric  Licensing  Processes 
Advisory  Committee.  1 1596.  35657 
Invasive  Species  Advisory  Committee  et  al., 

1909.  26234 
Invasive  Species  Council.  26234 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  10769 

Internal  Revenue  .Service 

RULES 

Estate  and  gift  taxes: 
Prior  gifts  valuation;  adequate  disclosure; 
correction,  1059 
Excise  taxes: 

Kerosene,  aviation  fuel,  heavy  trucks  and 
trailers,  and  highway  vehicle  use  taxes; 
taxable  fuel  measurement  and  reporting, 
17149 
Correction,  26488 
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Inflation  adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price  for 
1999  CY.  18429 
Meetings: 

Advisory  Group  to  Internal  Revenue 

Commissioner,  35697 
Art  Advisory  Panel.  13831 
Citizen  Advocacy  Panels — 
Brooklyn  District,  3273,  3274,  6255.  6256, 
11638,  13832.  18430,  25794,  31209, 
35698 
Midwest  District.  1430.  6443.  11639,  18430, 

25794,  35698 
Pacific-Northwest  District,  11639,  18430, 

20521,31209,37603 
South  Florida  District,  6256,  13831,  18430, 
25793,  35698 
Information  Reporting  Program  Advisory 
Committee.  21065 
Privacy  Act: 

Systems  of  records,  1 1833,  20848.  21236 
Taxable  substances,  imported 
Polyether  polyols,  13832 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
El  Paso-Las  Cruces  Regional  Sustainable  Water 
Project,  Sierra  and  Dona  Ana  Counties, 
NM,  and  El  Paso  County,  TX,  17679, 
31067 
Environmental  statements:  notice  of  intent: 
El  Paso  and  Hudspeth  Counties,  TX;  Rio 
Grande  Rectification  Project,  2441 

International  Development 
Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

t 

RULES 

Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations —  ■ 
Virgin  Islands.  Guam.  American  Samoa,  and 
Northern  Mariana  Islands,  8048 

PROPOSED  RULES 

Educational  and  scientific  institutions;  instruments 
and  apparatus: 
Florence  Agreement  Program;  procedures 
changes,  30555 
Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands.  Guam,  American  Samoa,  and 
Northern  Mariana  Islands.  731 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16166. 
30391.37358.38242 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 
Germany.  3416.  21718 
Various  countries,  5309,  18033 
Aramid  fiber  formed  of  polypara-phenylene 
terephthalamide  from — 
Netherlands,  11285,39124 
Axes  and  adzes  and  picks  and  mattocks  from — 

China,  5497 
Bars  and  wedges  and  hammers  and  sledges 
from — 
China,  3658,  16167,  35321 


Brake  rotors  from — 

China,  19359,  35322 
Brass  sheet  and  strip  from — 

Canada.  279,  6134.  10048,  37520 

Netheriands,  735.  742.  16167,  30058 

Various  countries,  25304,  25305,  33295 
Bulk  aspirin  from — 

China,  1 16,  3204,  33805,  39598 
Carbon  steel  butt-weld  pipe  fittings  from — 

Various  countries,  753 
Carbon  steel  plate  from — 

Taiwan,  18043 
Carbon  steel  wire  rod  from — 

Argentina,  4803,  7829 
Carbon  steel  wire  rope  from — 

Mexico,  18283 
Chrome-plated  lug  nuts  from — 

China  and  Taiwan,  1 1762  , 

Taiwan,  7491 
Circular  seamless  stainless  steel  hollow  products 
from — 

Japan,  14941,25305 
Circular  welded  carbon  steel  pipes  and  tubes 
from — 

Taiwan.  5310.  6359.  36110 
Circular  welded  non-alloy  steel  pipe  and  tube 
from — 

Mexico.  37518 
Circular  welded  non-alloy  steel  pipe  from — 

Mexico.  6136,  17256 
Citric  acid  and  sodium  citrate  from — 

China,  1588 
Cold-rolled  and  corrosion-resistant  carbon  steel 
flat  products  from — 

Korea.  13359.  18044.  24180 
Cold-rolled  carbon-quality  steel  fiat  products 
from — 

Venezuela,  18047 
Cold-rolled  carbon  steel  flat  products  and 
corrosion-resistant  carbon  steel  flat 
products  firom — 

Korea,  20135 
Cold-rolled  carbon  steel  flat  products  from — 

Germany,  18046' 

Netheriands.  13362.  16168.  30062 
Cold-rolled  flat-rolled  carbon-quality  steel 
products  from — 

Brazil.  5536.  5554 

China,  1117.34660 

Indonesia,  1103,34655 

Russian  Federation,  5500.  5510 

Slovakia.  1110.  34657 

South  Africa.  5529 

Taiwan.  1095,  34658 

Turicey,  1127,  15123 

Various  countries.  5520 

Venezuela.  5499 
Collated  roofing  nails  from — 

Taiwan.  17256 
Color  picture  tubes  from — 

Various  countries.  20799 
Compact  ductile  iron  waterworks  fittings  and 
glands  from — 

China.  1590.  3660 
Corrosion-resistant  carbon  steel  flat  products 
and  cut-to-lengih  carbon  steel  plate  from — 

Australia.  18049 

Canada.  9243.  18286,  18287,  24678,  39867 

France,  18050 

Germany,  18051 

Japan,  8935,  14534,  16169 
Cotton  shop  towels  from — 

Various  countries,  8119 
Coumarin  from — 

China,  25906,  38506 
Creatine  monohydrate  from — 

China,  5583 


Cut-to-length  carbon-quality  steel  plate  products 
from — 

Various  countries.  6585 
Cut-to-length  carbon  steel  plate  from — 

Belgium,  18292 

Brazil,  18052 

Canada,  18290 

Germany,  18055,  18294 

Mexico,  1591,  6359,  8338,  18052,  19359 

Romania.  1847.  16171,  19872 

Spain,  18056 

United  Kingdom,  13"/ 1 4,  18056 

Various  countries,  1 8054 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  or  above 
from — 

Korea,  34439,  35886 
Electroluminescent  flat  panel  displays  and 
display  glass  from — 

Japan,  1 1979,  19360 
Electrolytic  manganese  dioxide  from — 

Greece.  11 36.  6140.  26567.  34661 

Japan.  1 136.  6140.  26570.  34661 
Elemental  sulphur  from — 

Canada.  280.  4804.  11980 
Expandable  polystyrene  resins  from — 

Indonesia.  19872.  39349 

Korea.  19872,39351 
Extruded  rubber  thread  from — 

Malaysia,  6140,  11981,  25703.  25704.  37359 
Forged  stainless  steel  flanges  from — 

India  and  Taiwan.  18058 
Fresh  and  chilled  Adantic  salmon  from — 

Norway,  5584.  13358 
Fresh  Atlantic  salmon  from — 

Chile.  11285 
Fresh  garlic  from — 

China.  15125,  33295 
Freshwater  crawfish  tail  meat  from — 

China,  13939,  20948,  25308,  25309.  33297. 
35046.  39867 
Frozen  concentrated  orange  juice  from — 

Brazil.  3204.  35892 
Fiirfiiryl  alcohol  from — 

China  and  Thailand.  25309 
Glycine  from — 

China.  20431.  34147.  36405 
Grain-oriented  electrical  steel  from — 

Italy.  14535 
Granular  polyteirafluoroethylene  resin  from — 

Italy.  6147.  30064 

Japan,  6147 
Gray  portland  cement  and  cement  clinker 
from — 

Japan,  11549,20135 

Mexico,  1592,  10468.  13943 

Venezuela.  10467 
Heavy  forged  hand  tools,  finished  or  unfinished, 
with  or  without  handles,  from — 

China.  12202 
Heavy  forged  hand  tools  from — 

China.  15615.26573.26574 
Helical  spring  lock  washers  from — 

China.  31143.  35605.  37521 

Taiwan,  35605 
Honey  from — 

China.  25907 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 

United  Kingdom.  7490.  13713 
Industrial  belts  from — 

Various  countries.  1 8963 
Industrial  nitrocellulose  from — 

Korea.  2115 

United  Kingdom.  6148 
Industrial  phosphoric  acid  from — 

Belgium.  3661.  21396.  371 15.  39355 

Israel.  37115 
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Prepaid  iele{  hone  cards;  communications  excise 
tax.  I0f5 
Correctior,  10153 
Safe  harbor  i  leposit  rules  and  fuel  floor  stock 
taxes,  3  )326 
Income  taxes: 
Annuities  va  uation.  interests  for  life  or  terms 
of  year; ,  and  remainder  or  reversionary 
interest<:  acmarial  tables  use.  12471.  36908 
Correction ,  39470 
Asset  transfe  rs  to  Regulated  Investment 
Compar  ies  (RICs)  and  Real  Estate 
Investm;nt  Trusts  (REITs).  5775 
Business  expenses;  substantiation,  4121 

Correction   15547 
Cafeteria  plans;  tax  treatment.  15548 
Consolidated  return  regulations;  limitations  on 

use  of  c  :rtain  credits,  33753 
Corporations  treatment  of  distributions  to 

foreign  lersons;  correction,  11467 
Estates;  appli  rability  of  separate  share  rules; 

correcticn,  16317 
Fast-pay  stoc  i:  financing  arrangements 
recharacterization,  1310 
Correction   1 63 1 6 
Foreign  inve:  tment;  passive  foreign  investment 
compan;  preferred  shares;  qualified 
electing  fund  elections;  special  exclusions, 
5777 
Correction   16319 
Hyperinflatic  lary,  nonfunctional  currency 
transacti  >ns  and  notional  principal 
contract! ;  taxation  of  gain  or  loss,  2026 
Insurance  coi  npanies  other  than  life  insuraiKe; 
underwr  ting  income  determination; 
deductio  is  for  unearned  premiums 
increase,  701 
Intangible  pri  perty;  amortization,  3820 

Correction,  16318 
Low-income  lousing  credit;  compliance 

monitori  ig  and  miscellaneous  issues,  2323 
Correction,  16317 
Partnership  ir  tcrests;  adjustments  following 

sales;  co  Tcction.  9220 
Passive  foreij  n  investment  companies — 

Marketable  stock  definition.  3817.  15862 
Puerto  Rico  a  nd  possession  tax  credit 
terminati  on;  new  lines  of  business 
prohibitel  3814 
Purchase  pric ;  allocations  in  deemed  and  actual 

asset  ace  uisitions.  1 236 
Qualified  cov  ;rcd  calls;  special  rules  and 

definitiois.  3812 
Qualified  reti:  ement  plans;  remedial  amendment 

period.  5  432 
Real  estate  m  jngage  investment  conduits; 
reporting  requirements  and  other 
administ  ative  matters.  37701 
Reorganizatio  is;  nonqualified  preferred  stock. 

31078 

Retirement  pi  ins;  new  technologies;  electronic 
transmis!  ion  of  notices  and  consents,  6001 
Correction.  8234,  17148 
S  corporation:  ;- 
Corporate  subsidiaries  treatment.  3843.  16317 
Passthrougl  i  of  items  to  shareholders.  16318 
Passthrougl  i  of  items  to  shareholders; 
correc  ion.  12471 
Solely  for  voi|ng  stock  requirement  in  certain 
reorganizations,  31805 
rules.  3589 
Supplemen^l  rules,  3586 
Taxable  ffansi  ctions;  treatment  of  disposition  by 
one  corp  iration  of  stock  of  another 
corporati)n,  31073 
Correction.  37481 


corporate 
Stock  transfer 


Tax-exempt  organizations;  travel  and  tour 
activities.  5771 
Correction.  16143 
Tax  shelter  disclosure  statements.  1 1 205 
Withholding  of  tax  on  certain  U.S.  source 

income  paid  to  foreign  persons  and  related 
collection.  refuiMls.  and  credits,  etc.; 
correction.  16319 
Income  taxes,  etc.: 
Qualified  retirement  plans,  etc. — 
Relief  from  disqualification  for  plans 
accepting  rollovers.  21312,  34534 
Withholding  of  tax  on  certain  U.S.  source 

income  paid  to  foreign  persons  and  related 
collection,  deposit,  refunds,  and  credits, 
etc.,  32152 
Procedural  rules: 
Penalty  mail  use  in  location  and  recovery  of 
missing  children;  correction,  15862 
Procedure  and  administration: 
Agriculture  Department;  return  information 
disclosures  for  statistical  purposes  and 
related  activities,  215 
Corporate  tax  shelter  registration,  1 1215 
Investors  in  potentially  abusive  tax  shelters; 

requirements  to  maintain  list.  11211 
Tax  exempt  organizations;  private  foundation 
public  disclosure  requirements.  2030 
PROPOSED  RULES 
Excise  taxes: 

Deposits  and  tax  returns.  1076 
[>iesel  fuel  dye  injection  systems;  partially 
withdrawn.  17211 
Income  taxes: 

Asset  transfers  to  Regulated  Investment 
Companies  (RICs)  and  Real  Esute 
Investment  Trusts  (REITs);  cross-reference 
and  hearing.  5805 
Basis  adjustments  among  pannership  assets; 

allocation.  17829 
Cafeteria  plans;  tax  treatment.  1 5587 
Controlled  coqwrations;  recognition  of  gain  on 
certain  distributions  of  stock  or  securities 
in  connection  with  acquisition;  hearing, 
7807 
Corporate  reorganizations  involving  disregarded 

entities.  31115 
Credit  for  increasing  research  activities,  258 
Depletion;  treatment  of  delay  rental,  6090 

Hearing  cancellation,  33504 
Dollar-value  last-in,  first-out  (LIFO)  regulations; 
inventory  price  index  computation  method, 
31841 
Electronically  filed  information  returns; 

installment  agreements;  due  date  extension, 
4396 
Exclusions  from  gross  income  of  foreign 

corporations.  6065 
FinaiKial  asset  securitization  investment  trusts; 
real  estate  mortgage  investment  conduits. 
5807 
Foreign  corporations,  gross  income;  exclusions, 

16554 
Hyperinflationary  currency;  defmition,  2084 

Hearing  cancellation.  26542 
Intangible  property;  amortization  to  pannership 
transactions.  3903 
Hearing  ^:^ncellation.  31118 
Labor  and  jiersonal  services;  source  of 
compensation.  3401 
Hearing.  39112 
Lifetime  charitable  lead  trusts.  17835 

Hearing  cancellation.  38229 
Nonqualified  preferred  stock.  4203 
Correction.  10153 
Hearing  caiKellation.  31853 
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IRS 

Partnership  debt  allocation.  2081 
Partnership  inergers  and  divisions — 
Hearing.  1572 
Hearing  cancellation.  24897 
C^alified  retirement  plans;  optional  forms  of 
benefits,  16546 
Hearing  cancellation,  39319 
(^alified  transportation  fringe  benefits.  4388 

Correction.  16545 
(Ratified  tuition  and  qualified  education  loan 
payments;  information  reporiing.  including 
magnetic  media  filing  requirements  for 
information  returns,  37728 
Source  of  compensation  for  labor  or  personal 
services 
Hearing  caiKellation,  19702 
Stock  transfer  rules;  supplemental  rules;  cross 
reference,  3629 
Hearing  cancellation,  20403 
Tax-exempt  organizations;  taxation  of  iiKome 
from  corporate  sponsorship,  1 1012 
Correction,  17829 
Tax  shelter  disclosure  statements;  cross- 
reference,  1 1 269 
Procedure  and  administration: 

Agriculture  Department;  return  information 
disclosures  for  statistical  purposes  and 
related  activities;  cross  reference,  263 
Corporate  tax  shelter  registration;  cross- 
reference,  11272 
Investors  in  potentially  abusive  tax  shelters; 
requirements  to  maintain  list;  cross- 
reference,  11271 
Correction,  17617 

NOTICES 

Advisory  committees;  annual  reports;  availability: 

Art  Advisory  Panel;  closed  meetings,  13831 
AgeiKy  information  collection  activities: 

Proposed  collection;  comment  request,  164,  165. 
166.  167,  168,  807,  1427,  1428,  1429, 
2228,  3270.  3271.  3272.  3273.  3533.  3534, 
3535.  3536.  4459,  4460,  4461,  4462,  6255, 
6688,  6689,  6690,  6691 ,  6692,  6693,  6694, 
6695,  7916,  7917,  7918,  7919,  7920.  7921. 
7922,  8762,  8763,  8764,  8765.  8766, 
11107,  II 108,  11634,  11635,  1 1636, 
11637,  11638,  12624,  12625,  12626, 
13079,  13080,  14014,  14015,  14016, 
14017,  14018.  14019.  14020.  14644. 
16456.  16457.  18149,  18428,  18429, 
19813,  19814,  19815,  19816,  20521. 
25421,  25422.  25423.  25424.  25425, 
25426,  25427,  25428,  25429,  26659, 
26660,  26661,  26875,  26876,  30476, 
30477,  30478,  30479,  30673,  30674, 
30675,  30676,  31060,  32149,  34528, 
34529,  34530,  356%,  35697,  36506, 
36507,  36755,  37460,  37461,  37462, 
37463,  37464,  37465,  37830,  37831, 
39227,  39228.  39229.  39230.  40164.  40165 
Committees;  establishment,  renewal,  termination, 
etc.: 

Art  Advisory  Panel,  7922 

Electronic  Tax  Administration  Advisory 
Committee,  20266 

Information  Reporting  Program  Advisory 
Committee,  24256 

IRS  Advisory  Council,  40165 
Employee  Retirement  Income  Security  Act: 

Employee  pension,  welfare,  and  fringe  benefit 
plans;  annual  return/report  forms  (Form 
5500  Series);  adoption.  5026 
Health  Insurance  Portability  and  Accountability 
Act  of  1 996;  implementation: 

Expatriation  ;  individuals  losing  United  States 
citizenship;  quarterly  list.  5020.  15041. 
35423 
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Internal  combustion  forklift  trucks  from — 

Japan.  35323 
Large  and  small  diameter  carbon  and  alloy 
seamless  standard,  line,  and  pressure  pipe 
from — 
Japan  and  South  Africa.  6 1  S3 
Large  diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe,  etc.. 
from — 
Japan  and  South  Africa.  25907,  39360 
Mexico.  5587.  13715,39358 
Large  newspaper  printing  presses  and 

components,  assembled  or  unassembled, 
from — 
Germany,  18294 
Japan,  7492,  31879 
Large  newspaper  printing  presses  from — 

Japan  and  Germany,  13364 
Light-walled  welded  rectangular  carbon  steel 
tubing  from — 
Taiwan.  11763 
Malleable  cast  iron  pipe  finings  from — 
Brazil,  6153.  21719 
Japan  and  Korea,  10469 
Various  countries.  10470 
Manganese  metal  from — 

China.  18059,  30067 
Mechanical  transfer  presses  from — 
Japan,  753,  1 1764.  25705.  38507 
Natural  bristle  paintbrushes  and  brush  heads 
from — 
China,  13944 
Non-frozen  apple  juice  concentrate  from — 

China,  19873,  35606 
Oil  country  tubular  goods  from — 
Argentina.  8948 
Canada.  4804.  36406.  36407 
Japan.  1596,  15305,  24916 
Korea,  280,  13364 
Mexico,  1593,  13716 
Pasta  from — 

Italy,  5591,7349,  39868 
Turicey,  5591,8949,  39868 
Persulfates  from — 

China,  1356,  18963 
Petroleum  wax  candles  from — 

China.  20800 
Pineapple  fruit  (canned)  from — 

Thailand.  13716 
Polyester  staple  fiber  from — 
Korea.  16880.  33807 
Taiwan,  16877.  24678.  33807 
Polyethylene  terephthalate  film  froip — 

Korea,  5592.  1 1984,  26574 
Polyethylene  terephthalate  film  sheet  and  strip 
from — 
Korea,  6360.  1 1982,  34661 
Polyvinyl  alcohol  from — 
Japan,  3418,  36112 
Taiwan,  3418.35896 
Porcelain-on-steel  cookware  from — 
China,  1136,20136,  21504,31144,31301 
Mexico,  281.  531 1,  20136,  21504.  30068. 

35901 
Taiwan.  20136,  21504 
Preserved  mushrooms  from — 
Chile.  34147 
China,  17257,  40609 
Professional  electric  cutting  tools  from — 

Japan,  35324 
Pure  magnesium  from-« 
Canada,  10768,  30070 
China.  283 
Sebacic  acid  from — 

China.  1849,  18968 
Silicomanganese  from — 
Brazil,  35324 

China,  1597.31514.  35324 
Ukraine.  34440 


Silicon  metal  from — 
Argentina.  758.  5311.35608 
Brazil,  7497.  1 1285,  33297,  35607 
China,  35609 
Small  diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe  from — 
Czech  Republic,  5599.  12971.  33803,  39363 
Japan  and  South  Africa.  1 2509 
Romania.  5594.  39125 
Solid  fenilizer  grade  ammonium  nitrate  from — 

Russian  Federation,  1 139.  6983,  37759 
Sorbitol  from — 
FraiKe,  7361 
Sparklers  from — 

China.  5312,  1 1985.  18059 
Stainless  steel  bar  from — 
India.  3662.  12209.  18295 
Japan.  13717 
Various  countries.  25909 
Stainless  steel  bun-weld  pipe  and  tube  fittings 
from — 
Various  countries.  5604.  1 1766 
Stainless  steel  bun-weld  pipe  fittings  from — 
Taiwan.  2116.  11766 
Various  counuies.  4595.  19876 
Stainless  steel  flanges  from — 
India.  8120.  17485.  37359 
Stainless  steel  sheet  and  strip  in  coils  from — 

Japan.  6155,  17856 
Stainless  steel  wire  rod  from — 
Brazil,  5319 
France,  5317,  8121 
India,  1597,5315.31302 
Korea.  2139 
Spain,  26582 
Sweden,  2580 
Static  random  access  memory  semiconductors 
from — 
Taiwan,  12214,  20801,  26577,  38809 
Steel  wire  rope  from — 
Korea,  18296 

Various  countries,  3205,  16173 
Structural  steel  beams  from — 
Japan,  6992,  24182,  37960 
South  Korea,  6984 
Sulfanilic  acid  from — 
China,  6156,  13366,  18300.  20137.  36404, 

37758 
India,  6156,  36404,  37758 
Sulfur  chemicals  (sodium  thiosulfate)  from — 

Various  countries,  1 1 985 
Synthetic  indigo  from — 

China,  25706,  37961,39128 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
China,  2580 
Hungary,  11552,  35610 
Japan.  1601,  1 1767 
Tapered  roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components,  etc., 
from — 
Japan,  18972,  34148 
Tapered  roller  bearings  from — 

China,  11550 
Tin  mill  products  from — 

Japan,  19737,  39364 
Top-of-the-stove  stainless  steel  cooking  ware 
from — 
Taiwan  and  Korea,  20801 
Uranium  from — 
Russia.  10473 
Ukraine,  11552 

Uzbekistan,  4600,  10471,  20431 
Welded  ASTM  A-312  stainless  steel  pipe 
from — 
Korea,  30071 
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Welded  carbon  steel  pipe  and  njbe  from— 
Thailand.  2581.  18301 
Turkey.  6159.  37116 
Welded  stainless  steel  pipe  from — 
Korea,  5607 

Taiwan,  5607.  18062,  24680.  39367 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  2114.  4228. 
7348.  10466,  14242.  16875.  19736.  25303. 
26278,31141.35320,38242 
Federal  Register  notices;  format  modification 

(size  reduction),  3654 
Five-year  (sunset)  reviews — 
Final  results;  time  limit  extended.  1 1761, 

18058 
Final  results  and  revocations.  7830 
Initiation  of  reviews.  5308,  1 7484.  35604 
Preliminary  results:  time  limit  extension, 
10048,  16166  ^ 

New  steel  rail  from — 

Canada.  6358 
Pasta  from — 
Italy.  26179 
Borderless  online  marketplace;  consumer 

transactions;  alternative  dispute  resolution; 
public  workshop.  783! 
Cheese  quou;  foreign  government  subsidies: 
Annual  list.  759 
Quarterly  update.  17485 
Committees;  establishment,  renewal,  termination, 
etc.: 
Africa  Commerce  Advisory  Comminee.  1851 
Environmental  Technologies  Trade  Advisory 

Committee.  4601 
U.S.-Korea  Business  Cooperation  Committee. 
1357.  11769 
Countervailing  duties: 

Alloy  and  pure  magnesium  from — 

Canada.  10766 
Brass  sheet  and  strip  from — 

Various  countries.  25304.  33295 
Carbon  steel  products  from — 

Sweden.  18304.  39868 
Cold-rolled  and  corrosion-resistant  carbon  steel 
flat  products  from — 
Korea.  6162.  18973 
Cold-rolled  carbon  steel  flat  products  from — 

Germany.  16176 
Corrosion-resistant  carbon  steel  flat  products 
from — 
France.  18063 
Germany.  16176 
Cotton  shop  towels  from — 
Various  countries,  8119 
Cut-to-length  cartwn-quality  steel  plate  products 
from — 
Various  countries.  6587 
Cut-to-length  carbon  steel  plate  from — 
Belgium.  18066 
Brazil.  18065 
Germany.  19740 
Mexico.  13368,  18067 
Spain,  18307 

Sweden,  18305  ^ 

United  Kingdom,  18309 
Cut-to-length  carbon  steel  plate  products  from — 

Germany.  16176 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway.  5854.  13358 
Grain-oriented  electrical  steel  from — 

Italy.  3206.  39129 
Gray  portland  cement  and  cement  clinker 
from — 
Venezuela.  11554 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 
Germany.  2581.  1 25 1 1  v 

United  Kingdom.  7490.  13713 
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U  -ael. 
5360 


Industrial  phosphi 

Belgium  and 

Israel.  6163.  I 

Iron-metal  castings 

India.  5611,561 

Pasta  from — 

Italy.  18069 
Porcelain-on-stcel 

Mexico.  284 
Pure  and  alloy 

Canada,  25910 
Stainless  steel 
Italy.  6171 
Spain,  6166 
Sulfanilic  acid 
Giina  and  Indi^. 
India,  6171.  1 
Welded  carbon 
Turkey.  17486 
Export  trade 

2930.5612.561 
15615.  15616, 
30073,  30564. 
Grants  and  cooperal  I 
etc 
International  Buy^: 
shows  suppo  rt 
Market  Dev 
14535 
Special  Americar 
Program, 
Meetings: 
Africa  Advisory 
Borderless  online 
transactions; 
public  wi 
Environmental 
Committee 
Exporters'  Texiih : 
U.S.  Automotive 

10049.  3688p 
U.S.  delegation 
Cooperation 
Ministerial 
U.S.-Nigeria  Join  i 
Commission 
North  American 
binational  pan^l 
Bovine  carcasses 
chilled. 
United  States. 
Contrast  media 
from — 
United  States, 
Corrosionrcsistajit 
from — 
Canada,  1251^ 
Cut-to- length 

Canada,  125 
Extraordinary 

type  I  ceme<ii 
Gray  portland 

Mexico.  8121 
Live  cattle  from-  - 

Canada.  438. 
Porcelain-on-ste«  I 

Mexico.  3752 
Urea  from — 
United  Sutes 


4ric  acid  fix)m — 

,37115 


mi  gnesium  I 


wiie 


frqm — 

,  36404,  37758 
8b70 

stpel  pipes  and  tubes  fitim — 
18070 
certificates  of  review.  760,  2583, 

3.  6589,  7833,  8950.  10769. 
20802,21397,21398,24448, 
J6410.  37360 
ve  agreements;  availability. 

•r  Program;  domestic  trade 
(2002  FY).  39599 
eloprient  Cooperator  Program. 


fron^ — 


from — 
2,  14941.31515 


cooking  ware  from — 
from — 
rod  from — 


Business  Internship  Training 

.36117 


25:14 


Committee.  15898,37522 
marketplace;  consumer 
alternative  dispute  resolution; 
ork^op,  18032.  36888 
T(  chnologies  Trade  Advisory 
1601.30391 

Advisory  Committee.  1601 
Parts  Advisory  Committee, 

t4  Asia  Pacific  Economic 
Small  and  Medium  Enterprise 
rieetings.  etc..  315 1 7 
Economic  Partnership 
25466 

:  Trade  Agreement  (NAFTA); 
reviews: 
and  half  carcasses,  fresh  or 


36664 
u|cd  for  radiographic  imaging 

32075 
carbon  steel  flat  products 


car  X)n  steel  plate  from — 

)1J 

Challenge  Committee  request; 

20950 
cefnent  and  clinker  from — 
25466 

7857 
cookware  from — 


ind  Russian  Federation.  3207S 


Overseas  trade  missions: 
2000  trade  missions — 
Application  opportunity  (April  and  May). 

15125 
Application  opportunity  (June  and  July). 

30956 
Business  development  trade  mission  to  Egypt. 

Kenya,  and  South  Africa,  30564 
Clean  Energy  Trade  Mission  Poland. 

Hungary,  and  Czech  Republic,  39869 
Clean  Energy  Trade  Promotion  Initiative. 

14245 
Private  sector  participants  recruitment  and 
selection  (August).  3941,  20803.  39131 
South  East  Asia;  Telecommunications 
Matchmaker,  34662 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  3641 1 
Showcase  exhibition  of  exported  U.S.  products 

and  services  at  ITA  headquarters,  2140 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  10769 
Applications,  hearings,  determinations,  etc.: 
Agricultural  Research  Service,  3666 
Agriculture  Department.  14244  c. 

Allegheny-Singer  Research  Institute.  38244 
Ames  Laboratory,  Energy  Department,  284 
Boston  University,  3666 
Energy  Department.  11038 
LDS  Hospital.  Salt  Lake  City,  UT,  18062 
Michigan  Technological  University.  24447 
National  Institutes  of  Health,  1 1038 
Ohio  Sute  University,  14245.  24447 
Purdue  University,  25708,  361 16 
Tulane  University,  34148 
University  of — 
California,  7362 
Delaware,  26583 
Florida,  6996 
Hawaii.  6995 
Massachusetts.  5322 
Michigan.  16563,  38244 
Michigan  et  al..  1 1986.  26583 
North  Carolina,  3666 
North  Dakota.  21397,  25980 
Vermont,  26583 
Wisconsin-Madison,  39129 
Wisconsin-Milwaukee,  21397,  33298 
Washington  University.  371 17 

International  Trade  Commission 

NOTICES 

Administrative  protective  orders;  breaches 

investigation  summary,  30434 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15922 
Submission  for  OMB  review;  comment  request. 
1 173,  1 1080.  12574.  30132.  33574.  36163, 
38856 
Antidumping: 
Bearings  from — 
Various  countries,  39925 
Import  investigations: 
Amino  fluoro  ketone  compounds.  40691 
Ammonium  nitrate  from — 

Russia.  2643.  1 1080.  15353.  34232.  40126 
Andean  Trade  Preference  Act:  effect  on  U.S. 
economy  and  Andean  drug  crop 
eradication,  17900 
Aramid  fiber  from — 
Netherlands,  13988 
Bar  clamps,  bar  clamp  pads,  and  related 
packaging,  display,  and  other  materials. 
13307 


Brass  sheet  and  strip  from — 
Various  countries,  20832 
Bulk  acetylsalicylic  acid  (aspirin)  from — 
China,  5659 
.  Bulk  aspirin  from — 
China.  33576 
Carmed  pineapple  from — 

Thailand,  35666 
Carbon  steel  products  from — 

Various  countries,  20833 
Carbon  steel  wire  rod  from — 

Argentina,  5368 
Cased  pencils  from — 

China,  15007 
Chrome-plated  lug  nuts  from — 

China  and  Taiwan,  16632 
Cigarettes  and  packaging,  1 1081 
Circular  seamless  stainless  steel  hollow  products 
from — 
Japan,  30133 
Citric  acid  and  sodium  citrate  from — 

China,  7889 
Cold-rolled  steel  products  from — 
Turkey  and  Venezuela,  3 1 348 
Various  countries,  6624.  1 5008 
Color  negative  photo  paper  and  chemicals 
from — 
Japan  and  Netherlands.  10107 
Color  picture  tubes  fron) — 
Various  countries.  17901 
Compact  ductile  iron  waterworks  fittings 
from — 
China,  5369 
Cotton  shop  towels  from — 
Various  countries,  5369 
Coumarin  from — 

China,  24504.  36163 
Crabmeat  from  swimming  crabs,  15008,  40691 
Creatine  monohydrate  from — 

China.  5369 
Cuba;  economic  impact  of  U.S.  sanctions, 

21788 
Cut-to-length  steel  plate  from — 

Various  countries,  6624 
Downhole  well  data  recorders  and  components, 

5889,  40691 
DRAMs  of  one  megabit  and  above  from — 

Korea,  7890,  16632 
Electric  power  services;  recent  reforms  in 

selected  foreign  markets,  5370 
Electroluminescent  flat  panel  displays  from — 

Japan,  16962 
Electrolytic  manganese  dioxide  from — 

Greece  and  Japan.  12575,  31348 
Enhanced  dram  devices  containing  embedded 
cache  memory  registers,  components,  and 
products  containing  same.  4259 
EPROM.  EEPROM.  flash  microcontroller 
semiconductor  devices,  and  products 
containing  same,  36843 
European  Union-South  Africa  Agreement: 
economic  effects  on  United  States  trade, 
development,  and  cooperation,  33575 
Excimer  laser  systems  for  vision  correction 
surgery  and  components  and  methods  for 
performing  such  surgery.  5371,  6625, 
13308 
Expandable  polystyrene  resins  from — 

Indonesia  and  Korea,  2429 
Extruded  rubber  thread.  38856 
Extruded  rubber  thread  from — 

Malaysia.  3246 
Fcrrovanadium  and  nitrided  vanadium  from — 

Russia,  35668 
Forged  stainless  steel  flanges  from — 
India  and  Taiwan.  15(X)9 
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Fresh  and  chilled  Atlantic  salmon  froni —     ~ 

Norway,  11082 
Fresh  garlic  firom — 

China,  13989 
Furfuryl  alcohol  from — 

China  and  Thailand,  23363 
Glycine  Jiom — 

China,  5371,31145 
Grain-oriented  silicon  electrical  steel  fiwm — 

Italy  and  Japan,  1 3989 
Gray  Portland  cement  and  clinker  from — 

Various  countries,  17901 
Harmonized  Tariff  Schedule- 
Simplification,  13308 
Heavy  forged  handtools  from — 

China,  6626 
Helical  spring  lock  washers  fionn — 

China  and  Japan,  7890 
Industrial  belts  from — 

Various  countries,  6627,  39425 
Industrial  nitrocellulose  from — 

Various  countries,  5889,  39426 
Industrial  |}hosphoric  acid  from — 

Israel  and  Belgium,  1 173 
Integrated  circuit  chipsets,  components,  and 
producu  containing  same,  7059,  26630 
Integrated  repeaters  and  products  containing 

same,  21789 
Internal  combustion  industrial  forklift  trucks 
from — 
Japan,  5660,  13309,  19022 
Lug  nuts  from — 

China  and  Taiwan,  37408 
Magnesium  from — 

Canada.  6628,  36164 
Magnetic  resonance  injection  systems  and 

components,  34231 
Malleable  cast  iron  pipe  flttings  from — 

Various  countries,  7891 
Mechanical  transfer  presses  from — 

Japan,  19022,  36164 
Non-frozen  concentrated  apple  juice  from — 

China,  3247,  36165 
Paper  clips  from — 

China,  15010 
Phosphoric  acid  from — 

Israel  and  Belgium,  35395  ^ 

Pipe  and  tube  from — 

Various  countries,  17307,  37409,  38000 
Polyester  staple  fiber  from — 

Korea  and  Taiwan,  19795,  33576 
Polyethylene  terephthalate  film  fironv— 

Korea,  9298 
Porcelain-on-steel  and  top-of-the-stove  stainless 
steel  cooking  ware  from — 
Various  countries,  17902 
Porcelain-on-steel  cooking  ware  from — 

Mexico,  2430 
Production  sharing;  use  of  U.S.  components  in 
foreign  assembly  operations  (1995-1998), 
5373 
Professional  electric  cutting  tools  fronts 

Japan,  7891,  36843 
Pure  magnesium  from — 

China  and  Russia,  17531 
Safety  eyewear  and  components.  25941,  36844 
Seamless  carbon  and  alloy  steel  standard,  line, 
and  pressure  pipe  from — 
Japan  and  South  Africa,  39426 
Various  countries,  2430,  10107,  31928 
Semiconductor  chips  with  minimized  chip 

package  size  and  products  containing  same, 
25758 
Semiconductor  memory  devices  and  products 
conuining  same,  5374.  1 1604,  30134, 
37409 


Silicon  metal  and  silicomanganese  from — 

Various  countries,  7891 
Sodium  thiosulfate  from — 
Various  countries,  9298 
Sparklers  from — 

China.  7892 
Spiral  grilled  products  including  ducted  fans  and 

components,  4260 
Stainless  steel  bar  from — 

Various  countries,  20834 
Stainless  steel  butt-weld  pipe  fittings  from— 

Various  countries.  1 174.  9298 
Stainless  steel  wire  rod  from — 

Various  countries.  2644 
Static  random  access  memory  semiconductors 
from — 
Taiwan,  31928 
Steel  rails  from — 

Canada,  4261 
Steel  wire  rope  from — 
Two-handle  centerset  faucets  and 

escutcheons,  and  components,  24506 
Various  countries,  136,  12575,  24505 
Stnictural  steel  beams  from — 
Japan,  1 1082,  21790,  38000 
Korea,  11082,21790 
Sub-Saharan  Africa — 
Advice  on  providing  additional  GSP  benefits, 

38857 
U.S.  trade  and  investment,  33577 
Sulfanilic  acid  from — 

China  and  India.  2645,  34232 
SyiKhronous  dyiuunic  random  access  memory 
devices,  microprocessors,  and  products 
containing  same,  21790 
Synthetic  indigo  from — 

China,  38001   * 
Tin-  and  chromium-coated  steel  sheet  from — 

Japan,  21791 
Tomatoes  and  peppers;  monitoring  reports, 

36844 
Two-handle  centerset  faucets  and  escutcheons, 

and  components,  38858 
U.S.-Jordan  Free  Trade  Agreement;  economic 

impact  on  U.S.,  39426 
U.S.  large  civil  aircraft  aerostructures  industry; 

competitive  assessment,  21792 
Uranium  from — 
Russia,  Ukraine,  and  Uzbekistan,  3737.'^7575 
Various  countries,  15353 
Welded  stainless  steel  pipe  from — 

Korea  and  Taiwan,  17308 
Year  in  Trade  1999;  repoft  to  Congress,  16633 
Iniemational  Harmonized  System: 
Harmonized  Commodity  Description  and 
Coding  System;  modifications,  35395 
Meetings;  Sunshine  Act,  307,  1647,  2431,  2986, 
3482,  4841.  5375.  6394,  1 1341,  13791, 
13990,  15174,  15649,  I6%2,  18350,  21470, 
25502,  25942,  30134,  30135,  35122.  35123, 
36465,  37164.  37410.  38301.  39925 
Security  procedures  for  persons  delivering/picking 

up  packages  and  documents.  1 5353 
Semiconductor  memory  devices  and  products 

containing  same.  5890 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  39427 

Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Actuarial  Examinations  Advisory  Comminee, 
26561 
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Meetings: 
Actuarial  Examinations  Advisory  Committee. 
14521.26561 

Judicial  Conference  of  the  United' 
States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Corrmiittee  on — 
Appellate  Procedure  Rules.  73% 
Bankruptcy  Procedure  Rules.  7397 
Civil  Procedure  Rules,  7396 
Criminal  Procedure  Rules,  7397 
Evidence  Rules,  7397 
Practice  and  Procedure  Rules,  7397 

Justice  Department 

S^e  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

See  Foreign  Claims  Settlement  Commission 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  Juvenile  Justice  and  Delinquency  Prevention 

Office 
See  National  Institute  of  Conections 
See  National  Institute  of  Justice 
See  Parole  Commission 
See  Prisons  Bureau 

RULES 

Executive  Office  for  Immigration  Review: 
Immigration  Appeals  Board;  expansion  to  21 
permanent  members  to  handle  iixreasing 
caseload.  20068 
Police  Corps  eligibility  and  selection  criteria: 
Educational  expenses;  timing  of 
reimbursements.  7723 
Privacy  Act  implemenution.  21 139 
Uniform  administrative  requirentents  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Air  programs: 
Accidental  release  prevention  requirements;  risk 
management  programs;  distribution  of  off- 
site  consequence  analysis  information, 
24834 

Privacy  Act;  implemenution,  8916 

Semi-annual  agenda.  22950 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  8737 
Submission  for  OMB  review;  comment  request. 
3482,  6394,  10545,  13791,  15650,  24224. 
31348 
Americans  with  Disabilities  Act: 
Fairness  hearings — 
Denver.  Denver  County,  and  Denver  Police 
Department.  CO.  33578 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  Oriented  Policing  Services  Office — 
COPS  in  Schools,  26632 
COPS  Making  Officer  Redeplovment 

Effecuve.  33578 
Tribal  Resources  Rsogram.  14317 
Universal  Hiring  Program,  26633 
Visiting  Fellowship  Program,  14316,  26633 
Immigration  related  employment  discrimination, 
public  education  program.  21014 
Intellectual  property: 
National  Intellectual  Property  Law  Enforcement 
Coordination  Coutxril;  policies  and  agenda; 
comment  request.  356 1 1 
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Meetings: 
Heavy  duty  diesel  ingine  consent  decrees, 

14318,38573 
Newspaper  Preservati  )n  Act: 
Denver  Rocky  Moi  intain  News  and  Denver 

Post;  joint  nevispaper  operating 

arrangement  abproval.  36716 
Pollution  control;  cor  sent  judgments: 
745  Property  Inves  roents.  Inc.,  et  al.,  25759 
Air  Products  &  Ch  imicals.  Inc.,  et  al.,  10108 
Alcoa  Inc.,  19924 
Alpha  Meuls,  Inc.,  et  al.,  32123 
AL  Processors  et  I  J.,  10107 
Ambroid  Co.,  Inc..  3738 
Amity  Products  Carriers,  Inc..  3738 
Anthony  Dell'Aquila  Enterprises  et  al.,  6630 
Apex  Engineering  I  :t  al..  15922 
Amet  Realty  Co.  e  al.,  18351 
Ashland,  Inc.,  et  al ,  11341 
Associated  Grocers,  Inc.,  et  al..  10108 
AT&T  Corp.  et  al.,  15011 
Atkemix  TJfirty-Se  en.  Inc.,  et  al.,  3975.  30609 
Azraeletal.,  1992: 
Beazer  East,  Inc.  aid  Butala  Construction  Co., 

20487.21016 
Bentis  Co.,  Inc..  et  al..  38573 
Big  Apple  Wreckii  g  Corp.  et  al.,  24980 
Boomsnub  Corp.,  1 9925 
Browning-Ferris  Industries  Chemical  Services. 

Inc.,  etal,  40)92 
Brownwood  Fumitire,  Inc.,  17533 
California  Office  oF  Sute  Printing,  1 1342 
Cedar  Wood  Apart  nents.  Inc.,  et  al.,  32124 
Cornell  University,  6630 
Cotter  Corp.,  3857  I 

Cuyahoga  Equipm<  nt  Corp.  et  al.,  4438 
Cytec  Industries,  Ii  c,  et  al.,  31602 
Didion  Milling  Co  ,  Inc..  3739 
EXje.  Jane,  as  Exec  Jtrix  of  Edmund  Barbera 

Esute.  et  al.,    501 1 
Doyle,  Wilbur  S,  ( t  al..  16634 
Dyer,  Bruce  S..  et  il..  36716 
Enzyme  Bio-Systeins,  Ltd.,  32124 
Excel  Corp..  14318 
Fisher  Sand  &  Gnve\  Co..  IS0I2 
Fleetwood  Industri  :s.  Inc.,  et  al..  21016,  40692 
GAF  Corp.  et  al..  1891 
Gayner  et  al..  364<  5 
General  Electric  Co..  4439 
Greenwood  Chemi:al  Co.,  19925 
Gulf  Sutes  Steel,  Inc..  18351.  24981 
Harvey  GRQ.  Inc.,  et  al..  26634 
Holden  et  al..  364<  6 
IBP.  Inc..  35670 
Intaico  Aluminum  Corp..  3975 
ITT  Industries.  Inc.  et  al.,  35671 
Johnson,  William,  ;t  al.,  36715 
Jupiter  Oil  Corp.  e ;  al.,  3976 
Koch  Industries.  Ir  c,  et  al..  4439  « 

Las  Vegas  Paving  Corp..  4440 
Libra  Industries.  lie.  of  Michigan,  19926 
Lockheed  Martin  Corp.,  19926,  20487 
Los  Angeles  and  E  urbank.  CA.  et  al.,  4440 
Meyer.  Robert  W.,  Jr..  3248 
Migell.  Bruce,  etal..  17533 
Morgan-Skinner.  E  Isa,  et  al.,  36716 
Morton  Intematioiial.  Inc.,  21017 
Mountain  Metal  Co.  et  al.,  15012 
Natural  Gas  Proceising  Co.  et  al.,  35671 
New  York  City,  NY.  et  al..  40692 
Nichols.  James  E..  et  al.,  14319 
Northrop  Grummai  Corp.  et  al.,  12576 
Nowakowskj,  Lous,  et  al.,  10109 
Odabashian.  Robert,  et  al.,  3739.  19926,  35672 
Pan  American  Gram  Manufacturing  Co.,  Inc., 
10546 
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Production  Plated  Plastics,  Inc.,  et  al.,  3976 

Raymark  Industries.  Inc..  6630 

Raymark  Industries.  Inc..  et  al..  1 2577 

Redi-Serve  Foods  L.P..  21017 

Riverside  Plating  Co..  Inc.,  et  al..  36717 

S.B.  Foot  Tanning  Co..  19927 

Safe  Tire  Disposal  Corp.  et  al.,  17534 

Sapo  Corp.  et  al.,  3248 

SC  Holding  et  al.,  24224 

Scott  County  Sportsmen's  Association.  32125 

Shenango  Inc.,  14319 

Sorenson  Engineering,  Inc.,  15923 

Southern  Pacific  Transportation  Co.  et  al.. 

38574 
Sparton  Technology,  Inc..  4440 
Sun  Co..  Inc.  et  al..  19927 
T.  Frank  Flippo  &  Sons,  LLC,  12279 
Tampa  Electric  Co..  15013 
Tesoro  Hawaii  Corp.,  24225 
Texas  City  Refining,  Inc.,  et  al.,  17534 
Tex  Tin  Corp.,  37410 
TH  Agriculture  &  Nutrition.  L.L.C..  19927 
TPI  Petroleum.  Inc.,  et  al.,  26635 
Union  Pacific  Railroad  Co.  et  al.,  3249.  12280 
Western  Publishing  Co..  Inc..  et  al..  40126 
Williams.  Roger  D,  31603 
Young,  Jane  A.,  et  al.,  18351 
Privacy  Act: 
Computer  matching  programs,  4441,  10109 
Systems  of  records,  8989,  8990,  1 1342,  32125, 

36718 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Activities  Inventory  Reform  Act; 

revised  inventory.  33579 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 

31603 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
E*roposed  collection;  comment  request.  2193, 

3249,8741,37165 
Submission  for  OMB  review;  comment  request, 

13793,  17676,  18123,  19386.20834, 

26631,  36467 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Financial  Crime-Free  Communities  Support 

Anti-Money  Laundering  Program.  39191 
Latin  America;  criminal  justice  system  profiles 

in  selected  countries.  36722 
National  Incident-Based  Reporting  System 

Implementation  FVogram.  38001 
State  Criminal  Alien  Assistance  F>rogram,  36723 
Statistical  methodologies  for  analysis  of 

disproportionate  minority  confmement, 

16635 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  3250 
Submission  for  OMB  review;  comment  request, 
20835 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug-Free  Communities  Support  Program. 

10914 
Hate  Crime  Prevention  Comprehensive    . 

Approach.  39193 
Juvenile  delinqueiKy  prevention;  information 
sharing;  training  and  technical  assistaiKe 
approach,  39198 


Juvenile  Mentoring  Program,  13016 
Mental  health  and  juvenile  justice,  effective 

service  delivery,  6512 
Missing  and  Exploited  Children's  Program, 

1175 
National  Innovations  to  Reduce 

Disproportionate  Minority  Confinement 

Training  and  Technical  Assistance 

Program,  38598 
Parents  Anonymous  Program,  17746 
Meetings: 
Coordinating  Council,  13794 
Juvenile  Justice  and  Delinquency  Prevention 

Coordinating  Council,  36165 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor-Management  Standards  Office 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
5**  Veterans  Employment  and  Training,  Office 

of  Assistant  Secretary 

RULES 

Nationwide  employment  statistics  system;  election 
process  for  State  agency  representatives  for 
DOL  consultations,  7194 

Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

Semi-annual  agenda,  23014 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1 1084, 

24509,  36165 
Submission  for  OMB  review;  comment  request. 

789,  2646,  3253,  4261,  5689,  5894.  5895. 

5897.  7563.  8447,  8993,  10546,  1 1802, 

12577,  15180,  15181,  16637.  18124, 

20487,  24510,  25502,  25503.  25942. 

25943.  26635.  30442.  33614,  33827, 

33828,  34732,  35%1,  35962,  35963, 

37576,  37577,  38003,  38861,  39430 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Women  in  Apprenticeship  and  Nontraditional 

Occupations.  24988 
Meetings: 
North  American  Agreement  on  Labor 

Cooperation  National  Advisory  Committee. 

1731 1 
Presidential  Task  Force  on  Employment  of 

Adults  with  Disabilities.  25944 
President's  Committee  on  International  Labor 

Organization,  25943 
School-to-Work  Opportunities  Advisory 

Council,  31304 
Trade  Negotiations  and  Trade  Policy  Labor 

Advisory  Committee.  137,  14626,  33358 
North  American  Agreement  on  Labor  Cooperation: 
Association  of  Flight  Attendants,  AFL-CIO,  and 

Association  of  Flight  Attendants  of 

Mexico;  Submission  No.  9901  review, 

2193 
Hearing,  9299 

Labor-Management  Standards  Office 

RULES 

Labor-management  standards: 
Labor  organization  annual  fmancial  reports; 
technical  amendments;  correction,  21 140 
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Labor  Statistics  Bureau 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  15181, 
19022.  21477,  21478,  21479,  31349,  31930 
Committees;  establishment,  renewal,  tennination, 
etc.: 
Federal  Economic  Statistics  Advisory 
Committee,  34234 
Meetings: 
Business  Research  Advisory  Council,  25366 
Federal  Economic  Statistics  Advisory 

Committee,  34234 
Labor  Research  Advisory  CouiKil,  31 194 

Land  Management  Bureau 

RULES 

Land  resource  management: 
Disposition;  occupancy  and  use — 
Alaska  occupancy  and  use;  Alaska  Native 
veterans  allotments,  40954 
Minerals  management: 
Leasing  of  solid  minerals  other  than  coal  and 
oil  shale;  correction,  1 1475 

PROPOSED  RULES 

General  management: 

Public  administrative  procedures — 
Local  governments;  financial  assistance; 
Payments  in  Lieu  of  Taxes  for 
entitlement  lands,  21688 
Land  resource  management 
Disposition;  occupancy  and  use — 
Alaska  occupancy  and  use;  Alaska  Native 
veterans  allotments,  6260 
Recreation  permits  for  public  lands,  31234 
Correction,  34534,  34629 
Minerals  management 
Oil  and  gas  leasing — 
Alaska;  National  Petroleum  Reserve 
unitization,  24542,  39334 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3731, 
3732,  3973,  8438,  12027,  14610,  15000, 
15001,  15002,  15003,  15005,  16953 

Submission  for  OMB  review;  comment  request, 
17896,  19920,  25744,  33570,  35658 
Alaska  Native  claims  selection: 

Cape  Fox  Corp.,  35384 

Doyon,  Ltd.,  31926 

NANA  Regional  Corp.,  Inc.,  30128 

Old  Haitwr  Native  Corp.,  35385 

Sitnasuak  Native  Corp.,  35 1 22 
Boundary  establishment,  descriptions,  etc.: 

Grand  Canyon-Parashant  National  Monument, 
AZ,  35385 
Classification  of  public  lands: 

Idaho,  37569 

Utah,  39626 
Closure  of  public  lands: 

Arizona,  7394.  37569 

California,  3473,  5656,  16409,  39922 

Colorado,  35389 

Idaho,  14314 

Montana,  1167,  17527,  38299 

Nevada,  12278,  15350,  16954,  31190 

New  Mexico,  14314,  19384 

Oregon,  2190,  36712 

Utah,  4256,  15169,  16410 
Coal  leases,  exploration  licenses,  etc.: 

Colorado,  4826,  10102,  17897,  20827,  20828, 
24499 

Kentucky,  10539 

Montana,  17304 


New  Mexico,  24499 
Oklahoma.  36713 
Utah.  2422 

Wyoming,  7560.  30428.  3%27.  40122 
Committees;  establishment,  renewal,  termination, 
etc.: 
California  Desert  District  Advisory  Council. 

38849 
Central  California  Resource  Advisory  Council. 

30606 
Front  Range  Resource  Advisory  Council.  15646 
Northwest  and  Front  Range  Resource  Advisory 

Councils,  5883 
Northwest  California  Resource  Advisory 

Council.  4827,  26627 
Northwest  Resource  Advisory  Council,  15646 
Resource  Advisory  Councils,  1 1800 
Wild  Horse  and  Burro  Advisory  Board,  37569 
Disclaimer  of  interest  applications: 
North  Dakota,  4827 
Utah,  26235 
Environmental  statenKnts;  availability,  etc.: 
Bitter  Creek  and  Mountain  Plover  Areas,  MT, 

14611 
Cadiz  Groundwater  Storage  Dry-Year  Supply 
Program,  CA;  pipeline  right  of  way  and 
plan  amendment,  8732 
Cascade  Siskiyou  Ecological  Emphasis  Area. 

OR,  13303 
Continental  Divide/Wamsutter  II  Natural  Gas 

Project,  WY,  38570 
Dry  Valley  Mine  Extension,  ID,  39174 
Headwaters  Forest  Reserve,  CA,  35389 
Henry  Mountain  Management  Framework  Plan, 

UT,  8205 
Interior  Columbia  Basin  Ecosystem 

Management  Project,  OR  et  al.,  17624 
Lower  Gila  Resource  Planning  Area  et  al.,  AZ, 

10540 
Marigold  Mine  Expansion  Project,  NV,  7057 
Naval  Air  Station  Fallon,  NV;  Fallon  Range 
Training  Complex  requirements,  5657, 
20198 
Nevada;  impacts  of  mining  claims  and  mill  site 

occupancies,  25745 
New  Mexico;  public  land  health  standards  and 
livestock  grazing  management  guidelines, 
3732 
North  Bank  Habiut  Management  Area.  OR, 

1645 
Pinedale  Anticline  Natural  Gas  Exploration  and 

Development  Project,  WY,  307,  31594 
Pony  Express  Resource  Area,  UT,  39174 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  fuel 
storage  installation,  39206 
Sonoran  Pronghom  Forage  Enhancement 

Project,  AZ,  6619 
South  Baggs  Area  Natural  Gas  Development 

Project,  WY,  18121 
South  Pipeline  Project,  NV,  1 1598 
Sublette  County,  WY;  Jonah  Field  II  Natural 

Gas  Project,  18122 
Sweetwater,  Fremont,  and  Sublette  Counties. 
WY;  Jack  Morrow  Hills  coordinated 
activity  plan.  40687 
Taos  Field  Oiffice.  NM,  et  al.;  riparian  and 
aquatic  habitat  management  plans,  3474, 
4827 
Transit  Mixed  Concrete  Co.  Sand  and  Gravel 

Mining  Project,  CA,  3'4494 
Zion  National  Park,  UT,  2423 
Environmental  statements;  notice  of  intent: 
AT&T  Corp.;  buried  fiber  optic 

telecommunications  system.  CA,  AZ,  NM, 
and  TX,  24977 


Campbell  County,  WY:  Jacobs  Ranch  Coal  Co.. 
2979 

Caribou-Targhee  National  Forest,  ID,  15891 
Desolation  Flats  Natural  Gas  Development 
Project.  WY.  31595 

Fniitland  Coalbed  Methane  Gas  Development. 
CO;  meetings,  36713 

Gunnison  and  Uncompahgre  Resource  Areas. 
CO.  16955 

Headwaters  Forest  Reserve.  CA.  35389.  39175 

LoTton  Correctional  Complex,  VA;  exchange  for 

land  in  Mason  Neck  area  of  Fairfax 

County,  16956 

Malheur  County,  UT;  North  Fork  Malheur  River 
landscape  area  management  project,  38850 
Manti-La  Sal  National  Forest,  UT,  14523 
Maricopa  County,  AZ;  Southwest  Valley  500 
kv  Transmission  Line  Projea,  20828 

Nellis  Air  Force  Range,  NV;  resource  plan, 
20483 

New  Mexico,  Colorado,  and  Utah;  various 
counties;  refined  petroleum  products  and 
natural  gas  pipelines  and  utility  corridor 
analysis,  etc.,  21006 

Northern  spotted  owl;  habitat  management  for 
National  Forests  and  BLM  districts,  24446 

Powder  River  Basin,  WY;  oil  and  gas 
development,  38571,  39923 

San  Juan  and  San  Migtiel  Resource  Area,  San 
Juan  Basin,  CO.  17672 

Shoshorte-Eureka,  Elko,  and  Egan  Resource 
Areas.  NV;  Falcon  to  Gender  345kV 
Transmission  Line  Project  and  right-of-way 
utility  corridors,  1 7674 

Walker  River  Basin,  NV;  water  and/or  water 
rights  fix)m  willing  sellers.  4827.  21207. 
37797 

Management  framework  plans,  etc.: 

Nevada.  10541 

Utah.  4828.  19921 
Meetings: 

Arkansas;  planning  analysis  for  12  tracts  of 
public  lands;  comment  request,  4828 

California  Desert  District  Advisory  Council. 
3475,  25495,  31927 

Colorado  wild  horse  management;  helicopter 
and  motor  vehicle  use;  public  hearing, 
13987 

Colorado  wild  horses  capture  from  West 
Douglas  Herd  Area,  20200 

Gila  Box  Riparian  National  Conservation  Area 
Advisory  Committee.  14314,  14612,  39422 

National  Historic  Oregon  Trail  Interpretive 
Center  Advisory  Board,  3242,  14315 
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National  Fee 
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Oil  and  gas  leases 

Colorado.  2593^ 

New  Mexico, 

Utah,  37798 

Various  States, 
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Opening  of  public 

Alaska.  19384 

California.  388; 

Montana.  7057 

Oregon,  7058 

Wyoming,  788) 

Organization, 

Nevada  State 

business 

Privacy  Act: 

Systems  of 
Protraction  diagraln 
Montana,  4068'  > 
Public  land  orden : 
Alaska,  35390 
Arizona,  14614 
California,  1 
Colorado,  37331 

35391 
Idaho,  8440,  1 
Montana,  159! 
Nevada,  30429, 
New  Mexico, 
Oregon.  15919 
31597.36 


Councils — 
35659 
11340,  21208.  39923 
a,  10541 
Montina,  24224 
338:  :3 
Montina,  15647 
Washington,  10819.  19792.  24710, 
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,6620,25745,31927 
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Great  Basin,  14611,  31190 
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5883.35122 
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ifomia.  6222.  39175 

4829,  18349,37798 
Great  Basin,  1 167, 
37407,  39423 
13790,  37997 
17673 

Salmon  Clearwater  District. 
208 

River  District,  2637.  19021 
7887.  17674.  36462 
6619.  26235 
Board.  1412,25745 
for  recreation  and  public  use, 
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i.  18122.35390 

8205.  15917.  17898.  19792. 
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17.  33823.  40123 
,  19793 
35391 

5884,  38299 
15920,  16625,  30429,  30606, 
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Utah,  36160 
Washington,  15919 
Wyoming,  15920 
Realty  actions;  sales,  leases,  etc.: 
Alaska,  4997,  21470 

Arizona,  5658,  10103,  14315,  35427.  36840 
California.  8440,  15920 
Colorado,  1 168,  5884,  15006.  24978.  31 190, 

34729.38851 
Montana.  10104,  14612 
Nevada,  1 168,  1 169,  1412,  3244,  3245.  3734. 

4829,5658.  11598,  13304,  13987,  14315, 

14613,  15170,  15171,  17528,  36713. 

36714,  37798,  38572,  40167 
New  Mexico,  12571.30430 
Oregon,  31345 
Utah,  30430 

Wyoming,  25940,  31346,  31597,  33570 
Recreation  management  restrictions,  etc.: 
Areata  Resource  Area,  CA;  off-road  vehicle  use. 

overnight  camping,  etc.;  supplementary 

rule.  5884 
Bangs  Canyon  Special  Recreation  Management 

Area.  CO;  travel  management,  etc.,  7888 
Boundary  County  et  al.,  ID;  abandoned 

underground  openings;  entrance 

prohibition,  10104 
California;  BLM-administered  campgrounds; 

recreation  use  fees;  supplementary  rules, 

35659 
Eastern  Tulare  County,  CA;  supplementary 

rules,  40124 
El  Ceniro  Resource  Area,  CA;  trash  removal 

from  trash  receptacles  prohibited,  21785 
Headwaters  Forest  Reserve,  CA;  public  access 

restricted,  35392 
King  Range  Natioiuil  Conservation  Area,  CA; 

closure  to  overnight  camping  outside  of 

developed  campsites.  33824 
Lower  Gunnison  River.  CO;  campFire 

prohibitions,  etc..  8440 
Montana,  North  Dakota,  and  South  Dakota; 

possession  of  alcoholic  beverages  by 

minors;  prohibition,  20483 
Montana  public  lands;  motorized  vehicles 

operation,  4566 
Muddy  Mountain  Interpretive  Nature  Trail,  WY; 

trail  use  restrictions,  36714 
Scratchgravel  Hills,  Helena,  MT;  firearms. 

fireworks,  and  fires;  prohibitions.  3975 
Three  Rivers  Resource  Area,  OR;  Bums  Wild 

Horse  Corrals  facility;  access  limits,  24978 
Upper  Missouri  National  Wild  and  Scenic 

River,  MT;  commercial  guided  recreation 

trips,  25746 
Wallace  L.  Forest  Conservation  Area,  ID; 

personal  firewood  cutting  prohibition, 

10105 
William  L.  Matthews  Wildlife  Habitat  and 

Recreation  Area,  MT;  firearms  discharge 

restriction,  24979 
Wonder  Valley,  CA;  recreational  shooting 

restricted  to  protect  human  health  and 

safety,  17305,  25940,  39923 
Reports  and  guidance  documents;  availability,  etc.: 
Interior  Columbia  Basin  Ecosystem 

Management  Project;  congressionally- 

required  report,  24174 
Land  Use  Planning  Manual  and  Handbook; 

comment  request,  34495,  40690 
Resource  management  plans,  etc.: 
Arizona  Strip  District,  AZ,  13304 
Bayfield,  Door,  Langlade,  Oneida,  Vilas,  and 

Waupaca  Counties,  WI,  10105 
Billings  Resource  Area,  Pryor  Mountain  Wild 

Horse  Range,  MT;  herd  area  management 

plan,  2191 


Book  Cliffs  Resource  Area,  UT,  8206 
Brothers-La  Pine  Resource  Area,  OR,  35660 
California  Desert  Conservation  Area;  buried 

fiber  optic  cable,  TX.  NM,  AZ,  and  CA, 

30129 
Carson  City  Field  Office,  NV,  25746 
Clancy-Unionville  Vegetative  Manipulation  and 

Travel  Management  Project,  MT,  14613 
Cody  Resource  Area,  WY,  36840 
Grand  Staircase-Escalante  National  Monument, 

UT,  10819 
Grant  County  et  al.,  NM,  4257 
Horseshoe  Ranch  Wildlife  Area,  CA,  1 1074 
Kingman  Resource  Area,  AZ.  39176 
Kremmling  Field  Office.  CO,  16956 
Lahontan  Resource  Area,  Naval  Air  Station 

Fallon,  NV,  34230 
Lemhi  Resource  Area,  ID,  10106 
Owyhee  Resource  Area,  ID,  3734 
Phoenix  and  Safford  Districts,  AZ;  land  transfer, 

31013 
San  Juan/San  Miguel  Resource  Area,  CO, 

26236 
Socorro  County,  NM,  1 1599 
Survey  plat  filings: 
Arizona,  5365,  19922 
Colorado,  19922 
Florida.  30607 
Idaho,  8441.24711 
Minnesota,  2638,  2639,  2640,  7058,  14614, 

31598 
Montana,  10106 
Nevada,  25747 

New  Mexico,  504,  8441,  15648.  30607 
Oregon,  9294,  16218.  25362.  36715 
Utah.  8732 

Washington,  9294,  16218,  25362,  36715 
Wisconsin,  30431 
Wyoming.  35392 
Wild  horses  removal: 

Wyoming.  4997.  26851.  38572 
Withdrawal  and  reservation  of  lands: 
Alaska,  34230 
Arizona.  31598 

California,  8734.  12318.  19793.  36161.  38852 
Colorado,  4840,  8442,  8734,  40125 
Idaho,  3735 
Nevada,  35660 

Oregon,  1413,  24499,  33825,  37570,  38849 
Utah,  2980.  4624 
Washington.  34729 
Wyoming,  2981.  33349 

Legal  Services  Corporation 

RULES 

Legal  assistance  eligibility: 
Maximum  iiKome  levels,  10717 

NOTICES 

Grants  and  cooperative  agreements;  availability. 

etc.: 
Civil  legal  services  to  poor — 

New  York,  8449 

Various  States,  21480,  33842 
Meetings;  Sunshine  Act,  2987,  3484,  18377, 

19393,  19929,  31352,  38304,  38305 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

RULES 

Procedures  and  services: 
Library  information  through  Public  Affairs 
Office,  11736 
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Minerals 


Library  material:  acquisition  by  non-purchase 
means  and  disposition  of  surplus.  1 1735 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 
PROPOSED  RULES 
Semi-annual  agenda,  23666 
NOTICES 

Agency  information  collection  activities: 
.  Proposed  collection:  comment  request,  38005 
Submission  for  0MB  review:  comment  request, 
26859 
Audits  of  States,  local  govemments,  and  nonprofit 

organizations  (Circular  A- 1 33),  17684 
Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  update  report:  transmittal  to 
President  and  Congress,  5378 
Budget  rescissions  and  deferrals,  9017 
Cumulative  repoits,  16973,  20840,  33851, 
38306 
Circulars,  etc.: 
A-76,  25967 
A-94,  8212 
A-UO,  253% 
A-130,  19933 
A-133,  17684 
Commercial  activities  performance  (Circular  A- 
76): 
Federal  pay  raise  assumptions  and  inflation 
factors  update  (Transmittal  Memorandum 
No.  21).  25967 
Revised  Supplemental  Handbook;  technical 
changes,  25966 
Designated  Federal  entities  and  Federal  entities; 

list,  38611 
Federal  Fmancial  Accounting  Standards: 
Material  Revenue-Related  Transactions 

Disclosure,  Paragraph  65-2  Deferral,  et  al., 
3260 
Social  insurance  accounting  standards.  7076 
Federal  information  resources  management 

(Circular  A-130).  19933 
Federal  programs:  cost-effectiveness  analysis; 

discount  rates  (Circular  A-94),  8212 
Government  Paperwork  Elimination  Act; 

implementation  procedures  and  guidance, 
25508 
Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  other  non-profit 
organizations  (Circular  A-1 10),  25396 
Meetings: 
Collecting  Information  in  Information  Age; 
initiative,  25004 
North  American  Industry  Classification  System; 

2002  update,  21242 
Privacy  Act: 

Systems  of  records,  16976 
Reports  and  guidance  documents;  availability,  etc.: 
Costs  and  benefits  of  Federal  regulations;  report 
to  Congress,  1296,  4447,  7198 

Maritime  Administration 

RULES 

Coastwise  trade  laws;  administrative  waivers,  6905 
Merchant  Marine  training: 
Service  obligations,  deferments,  and  waivers; 

compliance  determinations;  appeal 

procedures,  39556 

PROPOSED  RULES 

Merchant  Marine  training: 
Service  obligations,  deferments,  and  waivers; 
compliance  determinations;  appeal 
procedures.  18957 


U.S.-flag  commercial  vessels: 
U.S.  flag  vessels  of  100  feet  or  greater. 

eligibility  to  obtain  commercial  fisheries 
documents,  646 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  cottunent  request,  3266. 
5928,  6249.  7607,  7608.  13076.  17704. 
19038.  19811.20257.34247 
Submission  for  OMB  review;  comment  request, 
2223.  11107,  13075,  17000,  20843,  21234, 
24535,  25420,  25421.  33418.  34248. 
37598.  38315 
Coastwise  trade  laws;  administrative  waivers: 
A  QUIT- ALL,  17548 
CALEDONIA.  15194 
ENTERPRIZE,  37453 
EYE  OF  THE  NEEDLE.  16685 
FAIR  TRADES,  19039 
GARA,  15195 
HAGGAI,  18145 
JUST  DESSERT,  16454 
KIRS11EN  ANNE.  12613 
LADY  IN  RED.  24536 
MARIA  CHRISTINA,  37453 
MIMI,  24536 
PUFFIN,  21064 
REEF  DIVER,  39467 
STRIKER.  37826 
TA  MANA,  26272 
TROPICAL  ATTITUDES,  26271 
ULTRA  GRAND  SLAM,  16454 
URSA  MAJOR,  11828 
VICTORY  OF  BURNHAM,  1 1830 
YANKEE,  20843 
Committees;  establishment,  renewal,  termination, 
etc.: 
Marine  Transportation  System  National 
Advisory  Council.  2224 
Maritime  Security  Program/Emergency 

Preparedness  Program;  Voluntary  Intermodal 
Sealift  Program;  evaluation;  comment  request, 
20844 
Meetings: 
Marine  Transportation  System  National 

Advisory  Council,  30188 
Voluntary  Intermodal  Sealift  Agreement  Joint 
Planning  Advisory  Group,  2553 1 
Applications,  hearings,  determinations,  etc.: 
Farrell  Lines  Inc.,  36218 

Medicare  Payment  Advisory 
Commission 

NOTICES 

Meetings,  307,  12281,  17543 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Attorney  fees:  reimbursement.  24381 
Employee  choice  between  agency  procedure  and 
grievance  procedure:  agency  requirement  to 
provide  notice  when  it  takes  appealable  . 
action  against  employee.  25623 
Hearing  tape  recordings  and  written  transcripts: 

copy  requests.  19293 
Uniformed  Services  Employment  and 

Reemployment  Rights  Act  and  Veterans 
Employment  Opportunities  Act; 
implementation — 
Appeals,  5410 

Appeals;  cross-references,  5409 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  36728 
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Submission  for  OMB  review;  comment  request, 
3255 
Opportunity  to  file  amicus  briefs: 

Snirdy.  Jerry  C.  v.  Army  Department.  13050 
Organization,  fimctions.  and  authority  delegations: 

Board  headquarters  relocation.  12282 
Privacy  Act: 

Systems  of  records.  12282.  36166 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  25759 

Mexico  and  United  States, 

International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water 

Commission.  United  Sutes  and  Mexico 

Minerals  Management  Service 

RULES 

Outer  Continenul  Shelf;  oil.  gas,  and  sulphur 
operations: 
CFR  subparts  revision;  sections  assigned  new 

section  numbers;  correction.  35824 
Documents  incorporated  by  reference;  update. 
217 
Conection.  4005 1 

Technical  amendment.  15862.  18432 
Postlease  operations  safety;  update  and 
clarification — 
Conection.  36328 

Document  incorporated  by  reference.  3 1 26. 
6536.  14469.  25284 
Outer  Continenul  Shelf  operations: 

Royalty  and  offshore  minerals  management 
programs;  appeals  procedures;  technical 
amendments.  3856 
Technical  amendments.  2874 
Royalty  management: 
Federal  oil  valuation  regulations;  training 

sessions,  24387 
Indian  gas  valuation  regulations:  training  class, 

11468 
Natural  gas  from  Indian  leases:  valuation; 

correction.  1542 
Oil  value  for  royally  due  on  Federal  leases, 
14022 
Approved  publications  and  tables  use  to  value 
oil  not  sold  at  arms  length.  37043 
PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas.  and  sulphur 
operations: 
International  Organization  for  Standardization; 
documents  incorporated  by  reference; 
update.  9232 
Oil  and  gas  dniling  requirements.  38453 
Royalty  management: 
Indian  leases;  gas  valuation  regulations: 

amendments.  37504 
Oil  value  for  royalty  due  on  Federal  leases; 
establishment:  correction.  3167 
Workshops.  1580 
Oil  value  for  royally  due  on  Indian  leases; 
establishment.  403.  10436 
Workshop.  2557 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  8984. 
8985.  8987.  1 1600.  14615.  20484.  20485. 
21007.  30431.  33826.  38852 
Submission  for  OMB  review;  comment  request, 
8442,  1 1601.  16623.  16625.  16626.  20829. 
25495.  26662.  31598.  31600.  33570, 
37570.  37571.  37573 
Environmental  statements;  availability,  etc.: 
Central  Gulf  of  Mexico — 
Lease  sales.  31014 


61 


Minerals 

Gulf  of  Mexico  (JCS— 
Deepwater  are:  s;  exploration,  development. 

and  produrtion  activities.  36841 
Oil  and  gas  op  irations.  5885,  254% 
Western  Gulf  of !  -Icxico  DCS— 
Lease  sales.  21^08 
Meetings: 
Minerals  Managejnent  Advisory  Board.  4258. 
24711 
Oil  and  gas  leases: 
Wyoming;  Feder^  and  State  crude  oil  bids. 
4840 
Outer  Continental  Sfielf  Lands  Act: 

Civil  monetary  p^alties  paid  January  1- 


December  3 
Outer  Continental  SI 
Central  Gulf  of 
Oil  and  gas  l< 
Gulf  of  Mexici 
Leasing  maps 
diagrams, 


999;  list,  12571 
:lf  operations: 
lexico — 
sales.  7394 


sales — 

bidders  list.  16957 


id  ofHcial  protraction 
191 
OCS  offshore  Nofthcm  New  Jersey — 
Sand  and  gravd  resources  lease  sale,  1413, 
5886 
Oil  and  gas  lease 
Restricted  joint 
Western  Gulf  of  I  Mexico — 
Oil  aixl  gas  lease  sales.  18349 
Royalty  managemeiy: 

Federal  namral  gas  from  Gulf  of  Mexico;  bid 

invitations.  5  B86 
Federal  royalty  oi  I  availability  and  sale  to  small 

refiners.  298  I 
Indian  leases;  exc  lusion  from  valuation — 

Alabama-Cousl  latta  Tribe,  10542 
Oil  value  for  royi  Ity  due  on  Federal  leases 
MaiVet  centers  identification,  38299 

Mine  Safety  arb  Health 
Administr$tion 

RULES 

Reporting  and  recordkeeping  requirements.  40498 

PROPOSED  RULES 

Coal  mine  and  meta^  and  nonmetal  mine  safety 
and  health: 
Underground  minbs 
Diesel  particuli  te  matter  exposure  of  miners. 


40557 


NOTICES 


AgeiKy  information 

Proposed  collecti<  in 
8993.  16227 
24511.3193) 
Petitions  for  safety 

summary  of  affirmati 
Safety  standard  peti  ions 

Anthracite  Under  ;round 

Centralia  Mining 

CONSOL  of  Ket^ucky 

Energy  Fuels 

Fieeman  United 

Hopkins  County 

Monterey  Coal 

Plateau  Mining 

Williams  Brother ; 


collection  activities: 

comment  request,  1913, 
16228.  16229,  17678,21211, 
39943 
!  tandard  modifications; 
ve  decisions.  16964 


Coil 


C) 


Co 


Rescue.  Inc.,  40140 
Co.  et  al..  10563 

Inc.,  et  al.,  5700 
Inc.,  et  al.,  19928 
(toal  Mining  Co.  et  al.,  31609 
Coal,  LLC,  ctal.,  31611 
etal.,  1913 
et  al..  40140 
Coal  Co.,  Inc..  et  al..  16%5 


Mine  Safety  anid  Health  Federal 
Review  Cqmmission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

a 


Minority  Business  Development 
Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Minority  Business  Capital  Access  Policy 
Institute  establishment,  3641 1.  40078 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act.  15019.  18432 

Morris  K.  Udall  Scholarship  and 
Excellence  in  National 
Environmental  Policy  Foundation 

PROPOSED  RULES 

Semi-annual  agenda,  23628 

NOTICES 

Meetings;  Sunshine  Act.  25504 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Contract  financing.  31101 
Elements  elimination  as  category  in  evaluations, 

30012 
Export  controlled  technology;  standard  clause, 

6915 
Foreign  acquisition;  procedures.  10031 
Foreign  proposals  to  NASA  research 

aiuwujKements;  implementation  on  no- 

exchange-of- funds  basis.  3153 
Miscellaneous  administrative  revisions.  38776 
Miscellaneous  amendments,  12484 
Packaging,  handling,  and  transportation.  37061 
Risk  management,  37057 
Administrative  authority  and  policy: 
Inspection  of  persons  and  personal  effects  on 

NASA  property.  2865 
Federal  Acquisition  Regulation  (FAR): 
Caribbean  Basin  Trade  initiative.  24321 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council 

issuances;  introduction;  correction,  4633 
Competition  under  multiple  award  contracts, 

24317 
Cost  accounting  standards  coverage; 

applicability,  thresholds,  and  waiver,  36028 
FAR  drafting  principles,  36015 
Federal  Procurement  Office  policy  letters; 

rescission.  36014 
Foreign  acquisition;  policies  and  procedures; 

correction,  4633 
General  records  schedules,  36021 
Indian  organizations  and  Indian-owned 

economic  enterprises  utilization,  24322 
Introduction,  16274,  24316,  36012 
Ocean  transportation  by  U.S.-flag  vessels, 

24324 
Price  reasonableness  and  commerciality 

determination,  24320 
Progress  payments  and  related  financing 

policies,  16276 
Recycled  products  and  envirotunentally 

preferable  services;  supporting  procurement 

requirements,  36016 
SBA's  8(a)  Business  Development  Program; 

correction,  4633 
Small  Business  Competitiveness  Demonstration 

Program,  16275 
Small  business  opportunities;  Federal  supply 

schedules,  36023 


Small  entity  compliance  guide.  16286,  24325, 

36031 
Technical  amendments,  16285,  24325,  36030 
Trade  agreements  thresholds.  36025 
Yugoslavia  and  Afghanistan  acquisitions; 
restrictions.  36027 
Freedom  of  Information  Act;  implementation; 

technical  amendment,  19646 
Grants  and  cooperative  agreements: 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations.  14406 

PROPOSED  RULES 

Acquisition  regulations: 
Insurance;  partial  or  total  immunity  from  tort 

liability  for  State  agencies  and  charitable 

institutions,  24170 
NASA  Inspector  General  hotline  posters,  32069 
Research  and  development  contracts;  final 

reports  submission,  20791 
Unclassified  information  technology  resources; 

security  requirements,  429 
Federal  Acquisition  Regulation  (FAR): 
Advance  payments  for  non-commercial  items, 

25614 
Competitive  negotiated  acquisitions;  discussion 

requirements,  17582 
Contract  action  and  contracting  action 

defmitions,  34894 
Contractor  responsibility,  labor  relations  costs. 

and  costs  relating  to  legal  and  other 

proceedings,  40830 
Cost  accounting  standards  administration,  208S4 
Deferred  research  and  development  costs,  4328 
Drafting  principles,  4346 
Energy  efficiency  of  supplies  and  services, 

30310 
Government  property.  1438 
Information  technology;  interagency  acquisition 

by  executive  agent;  withdrawn.  33428 
Liquidated  damages.  2272 
Procurement  integrity  rewrite.  16758 
Semi-annual  agenda.  23756 
Time-and-materials  or  labor-hours,  3762 
Semi-annual  agenda,  23632 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  3980, 

6397,  34500.  34501 
Submission  for  OMB  review;  comment  request, 
6397.  10831,  16419,20206 
Copyright  licenses;  applications,  etc.: 
Micro  Timer  &  Controls,  Inc..  4443 
Safeguards  International.  Iik.,  4443 
Environmental  statements;  availability,  etc.: 

Sounding  Rocket  Program.  8209 
Environmental  statements;  notice  of  intent: 
Ames  Research  Center,  CA;  development  plan, 
37802 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219, 
13953.  14950,  14951,  17489.  17490, 
25315,  25316,  26818.  35617 
Submission  for  OMB  review;  comment 
request,  1 145,  6998,  6999,  30965, 
31887.33810,36422,37122 
Inventions,  Government-owned;  availability  for 
licensing,  13335,38004 
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Meetings: 
Advisory  Council,  10832,  34502 
Aero- Space  Technology  Advisory  Committee, 

2987,  1 1806,  16230,  20207,  35963 
Earth  Systems  Science  and  Applications 
Advisory  Comminee,  1 7903,  20207 
International  Space  Station  Operational 

Readiness,  15370 
Life  and  Microgravity  Sciences  and 

Applications  Advisory  Committee,  2195, 
3485,  26207,  24715,  24716,  25367, 
25962,  31016 
Minority  Business  Resource  Advisory 

Committee,  2196,  34502 
Space  Flight  Advisory  Committee,  25504, 

36472 
Space  Science  Advisory  Conmiittee,  2987, 

4855,  5375,  10832,  35964,  36472.  38004 
Task  Forces,  25366,  34502 
Aerospace  Safety  Advisory  Panel,  2988 
Centennial  of  Flight  Commission,  10832,  31016 
International  Space  Station  Operational 

Readiness,  17903 
Procurement  policies,  practices,  and  initiatives; 
open  forum.  4627 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Access,  LLC,  30640 
BARCO,  Inc.,  Display  Systems,  4443 
Cognitive  Technologies,  LLC,  30640 
CyberLeaming  Technologies,  Inc.,  30641 
Cytec  Industries,  Inc.,  1 3335 
Diebold,  Inc.,  38005 
EasG.com,  LLC,  30641 
Hoiton's  Orthotic  Lab,  Inc.,  16230 
Intergraph  Federal  Systems,  10833 
Knowledge  Technologies,  Inc.,  24716 
Meridian  Holdings,  Inc.,  30641 
MIMIC  Health  Technologies,  L.L.C.,  34502 
Phoenix  Systems  International,  Inc.,  4443 
Reality  Capture  Technologies,  Inc.,  24716 
Strategic  Planning  Group,  Inc.,  4443 
USA  Video  Interactive,  Corp.,  25962 
VisiCom,  4444 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  39442 

National  Agricultural  Statistics 
Service 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  17626, 
18278,  18279,  25701,  25702,  33293, 
36886,  38497,  38498 
Meetings: 
Agriculture  Statistics  Advisory  Committee, 
18280 

National  Archives  and  Records 
Administratl&n 

See  Information  Security  Oversight  Office 
RULES 

John  F.  Kennedy  assassination  records: 
Interpretive  and  implementation  guidance;  CFR 
part  transfer,  39550 
NARA  facilities: 
Public  use;  miscellaneous  amendments.  34977 
Correction.  35840 
National  Security-classified  information; 

declassification.  34973 
Public  availability  and  use: 
NARA  facilities;  records  location  and  hours  of 
use,  38730 
Records  management 
Agency  records  centers;  storage  standards, 
39817 


Computer  tapes,  rewind  requirement; 
elimination,  24132 
Uniform  administrative  requirements  for  grants 
and  agreements  with  insiimtions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations,  14406 

PROPOSED  RULES 

NARA  facilities: 

Public  use;  miscellaneous  amendments,  15592 
National  security-classified  information; 
declassification,  8077 
Correction,  10437  '      '• 

Public  availability  and  use: 
NARA  facilities;  locations  and  hours  of  use, 

26542 
Reproduction  services;  fee  schedules,  24164 
Records  management: 
Computer  tapes,  rewind  requirement; 
elimination,  5295 
Semi-annual  agenda,  23636 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  34503 
Submission  for  0MB  review;  comment  request, 
4627,  12580,  17903 
Agency  records  schedules;  availability,  4444, 
7398,  11807.  12032.  15370,  19026,  30135, 
36167,  39628 
Electronic  copies  previously  covered  by  General 
Records  Schedule  20;  records  schedules 
availability  and  comment  request,  3485, 
10833,  11606,  17680,  20208,  38862 
Meetings: 
National  Industrial  Security  Program  Policy 

Advisory  Committee.  1 1608 
Records  of  Congress  Advisory  Committee, 
32130 
Nixon  Presidential  historical  materials;  opening  of 

materials,  13335,  31612 
Privacy  Act: 

Systems  of  records,  1 3052 
Records  scheduling  and  appraisal  policies  and 
process  review;  comment  request.  16230 

National  Commission  on  Libraries 
and  Information  Science 

NOTICES 

Meetings: 
National  Technical  Information  Service; 

proposed  closure  and  transfer  of  fimctions. 

7398 
Meetings;  Sunshine  Act.  3980.  6637.  16670 

National  Communications  System 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36728 
Meetings: 
National  Security  Telecommunications  Advisory 

Committee.  19929 
Telecommunications  Service  Priority  System 
Oversight  Committee.  20489 

National  Council  on  Disability 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Youth  Advisory  Committee,  6637 
Meetings: 
International  Watch  Advisory  Committee. 

10114.37183 
Youth  Advisory  Conunittee,  39953 
Meetings;  Sunshine  Act,  16670 
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National  Education 

National  Counterintelligence  Center 

NOTICES 

Privacy  Act: 
Systems  of  records.  3255 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Consumer  financial  information;  privacy 
requirements.  31722,  36782 
Correction.  34534 
Leasing.  34581 

Organization  and  operations — 
Low-income  designated  credit  unions; 
secondary  capital  accounts,  21 129 
Overdraft  policy.  15224 
PromfH  coaective  action — 
Undercapitalized  federally-insured  credit 
uiuons.  8560 
Share  insurance  and  appendix.  34921 
Trustees  and  custodians  of  pension  plans;  share 

insurance  and  appendix.  10933 
Truth  in  Savings  Act — 
Annual  percentage  yield  calculation  and 
model  clauses  and  sample  forms; 
appendices  added;  CFR  correction. 
32010 
Statement  disclosures;  delivery  in  electronic 
form.  21131 
Organization,  functions,  and  authority  delegations: 
Technology  and  Information  Systems  Office 
renamed  Office  of  Chief  Information 
Officer,  25266 

PROPOSED  RULES 

Credit  unions: 
Consumer  financial  information;  privacy 

requiremenu.  10988 
Involuntary  liquidation;  adjudication  of  creditor 

claims.  11250 
Member  information  security;  guidelines.  37302 
Organization  and  operations — 
Chartering  and  field  of  membership  policies. 
37065 
Prompt  corrective  action — 

Risk-based  net  worth  requirement.  8597 
Regulatory  flexibility  and  exemption  program. 
15275 
Privacy  Act;  implementation.  36797 
Semi-annual  agenda.  23906 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  790. 

24998 
Submission  for  OMB  review;  comment  request. 
790.  1229,6637 
Meetings;  Sunshine  Act.  1647.  2442.  2988.  4855. 
8748.  11089.  13796.  19394.  25962,  34503, 
35404 
Privacy  Act 
Systems  of  records.  3486 

National  Drug  Control  Policy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug -Free  Communities  Support  Program. 
10914 
High  intensity  drug  trafficking  areas  designations; 

list.  26611 
Meetings: 
Drug  Free  Communities  Advisory  Commission, 
10091 

National  Education  Goals  Panel 

NOTICES 

Meetings.  7569 
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National  Founda  ion 

National  Foundai  ion  on  the  Arts  and 
the  Humanities 

RULES 

Federal  claims  collection,  37485 

PROPOSED  RULES 

Privacy  Act;  implemetltation,  31864 
Semi-annual  agenda: 

National  Endowment 

National  Endowmer  t 

National  Institute  of 
Sciences,  23644 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14320, 

16968.  19796,  11017,31195 
Submission  for  OM  i  review;  comment  request. 


for  the  Arts,  23646 
for  the  Humanities,  23650 
Museum  and  Library 


18005 
agreements;  availability. 


311%.  34739. 
Grants  and  coopeTativ( 
etc.: 
ArtsLink;  continued  management,  40143 
ArtsREACH  and  Crtative  Links  grant  projects; 

documentation  Of  success,  30449 
Contemporary  perfolmance  work  from  Asia, 

Africa,  or  Latiit  America;  translation 

models,  20489  j 
Fund  for  U.S.  Aitis 

and  Exhibitior 
National  Leadership 
Stage  Directors  and  iDcsigrwrs;  Career 

Development  Piogram,  20490 
Universal  designed  environments;  greater  public 

awareness  and  (kmand,  4446 
Meetings: 
Arts  and  Artifacts  Iiidemnity  Panel,  26640 
Arts  National  Coundil,  7896,  3%31 
Combined  Arts  Advisory  Panel,  25759,  30137. 


at  International  Festivals 
36472 
i  Grants  for  Libraries,  3742 


36473,37184, 


19631 


Fellowships  Advisoiy  Panel,  37184 
[Council,  12581 

11347.  15927.21030. 


Humanities  National  ( 
Humanities  Panel.  5p75, 

24229,  33849 
International  Exhibiiions  Federal  Advisory 

Committee.  24M3 
Leadership  Initiative  s  Advisory  Panel.  2442. 

4855,  12035,21759 
President's  Committee  on  Arts  and  Humanities, 

2442,21481 
Special  Projects  Advisory  Panel,  35404 
Meetings;  Sunshine  Aft,  8450,  25963 

National  HighwaV  Traffic  Safety 
Administrati  on 


desi^ 


design 


RULES 

Anthropomorphic  test 
Occupant  crash 
1 2-month-old 
Hybrid  III  test 
dummy; 
specification^, 
Hybrid  III  test 
dununy; 
specification  \. 
Hybrid  III  test 
female  adult 
performance 
Consumer  information 
Uniform  tire  quality 
Fuel  economy  standanis 

Light  trucks;  2002 
Motor  vehicle  safety 
Hydraulic  and  electee 

Passenger  car 
Metric  conversioiv— 
Speedometer 
30915 
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Jevices; 
pro!  xtion — 

infint  crash  test  dununy,  17180 
dufnmies;  3-year-old  child 
and  performance 
5254 
du^nmies;  6-year-old  child 
and  performance 
.,  2059 
diirunies;  fifth  percentile 
dununy;  design  and 
specifications.  I0%1 

grading  standards,  3348 1 
s: 
iiodel  year,  17776 
s^dards: 

brake  systems — 
bra)ce  systems,  6327 

dis|:iay;  technical  correction. 


Occupant  crash  protection — 
Future  air  bags  designed  to  create  less  risk 
of  serious  injuries  for  small  women  and 
young  children,  etc..  30680.  35427 
improved  frontal  crash  protection. 
Offset  deformable  barrier.  17196 
Roof  crush  resistance  test  procedures;  rounded 

or  raised  roofs;  suitability.  4579 
School  bus  body  joint  strength;  technical 
amendment,  1 1 75 1 
Motor  vehicle  theft  prevention  standard: 
High-theft  vehicle  lines  for  2001  model  year; 
listing,  34106 
Seat  belt  use: 
State  observational  surveys;  uniform  criteria, 
13679 

PROPOSED  RULES 

Consumer  information: 
Passenger  cars  and  light  multipurpose  passenger 
vehicles  and  trucks;  rollover  prevention. 
34998 
Fuel  economy  standards: 
Alternative  fuel  vehicles;  manufacturing 
incentives.  26805 
Insurer  reporting  requirements: 

Insurers  required  to  file  report;  lists.  1 8267 
Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Occupant  protection  in  interior  impact;  head 
impact  protection.  17842.  36106 
Side  impact  protection — 

European  dynamic  provisions;  rulemaking 
petition  granted  in  part,  denied  in  part, 
33508 
Vehicles  built  in  two  or  more  stages: 
Negotiated  Rulentaking  Committee — 
Establishment  and  meeting,  20936 
Meetings.  5847 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  10147. 

12614.  15034.  26273 
Submission  for  OMB  review;  comment  request, 
6441.7609.  11830,  13411.  14336,  19040, 
24537.  24538.  38877 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Crash  Outcome  Data  Evaluation  Systems; 

development  and  use.  33870 
Seat  belt  use  rates;  innovative  projects.  33875 
Meetings: 
Child  restraint  systems;  safety  performance; 

identification  and  publication,  1224 
Crash  Injury  Reseat  ch  and  Engineering 

Networic,  19428,  39981 
Driver  distraction  when  using  in-vehicle 

technologies;  safety  implications,  34797 
Research  and  development  programs,  30188 
Safety  performance  standards;  vehicle  regulatory 
program.  2455,  21500 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Kerr,  Edward  C;  petition  denied,  25023 
McMath.  Sandy  S.;  petition  denied,  25026 
Motor  vehicle  safety  standards: 
NoiKonforming  vehicles — 

Importation  eligibility;  determinations,  1946, 
3002.  5019,  7097,  8759,  19040,  19428, 
19429,  26872,  26873,  35419,  38316, 
38878,  38879,  38880,  38882,  39221 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Advanced  Bus  Industries,  LLC,  6249 
American  Transportation  Corp.,  1946 
Aprilia  S.p.A.,  1225 
Beall  Trailers  of  Washington.  Inc.,  3267 


BlueBirdBody  Co.,  13412 

Currie  Technologies,  Inc.,  3268 

Evenflo  Co.,  Inc..  25789 

Ford  Motor  Co.,  25975 

Forest  River,  Inc.,  11831 

Freightliner  Corp.,  34800 

General  Motors  Corp.,  3004,  24252,  31207, 
34248 

Honda  Motor  Co.,  Ltd..  31629 

IMPCO  Technologies,  14009 

Intac  Automotive  Products,  Inc.,  8472 

Kolcraft  Enterprises,  Inc.,  4862 

Mercedes-Benz  U.S.A.,  Inc.,  8473 

Subaru  of  America,  Inc..  12615 

Suzuki  Motor  Corp..  24253 
Motor  vehicle  theft  prevention  standard: 

Passenger  motor  vehicle  theft  data  (1998  CY). 
6250.  14344 
Motor  vehicle  theft  prevention  standards: 

Passenger  motor  vehicle  theft  data  (1998  CY), 
40721 
Motor  vehicle  theft  prevention  standards; 
exemption  petitions,  etc.: 

Ford  Motor  Co..  24254 

General  Motors  Corp..  17333 

Volkswagen  of  America.  Inc..  3 1 208 
Reports  and  guidance  docutnents;  availability,  etc.: 

Car  dealers;  insurance  cost  information  booklet 
for  prospective  purchasers,  1 1365 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  23914 
NOTICES 

Indian  Gaming  Regulatory  Act 
Fee  rates,  9300 

National  Institute  for  Liter 

RULES 

Literacy  Leader  Fellowship  Program,  1 1894 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12035 
Submission  for  OMB  review;  comment  request, 
12035,  12036,25505 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Content  Development  Partners  (Special 

Collections).  36729.  39205 
Literacy  Leadership  Fellowship  Program.  12036 
Regional  Technology  Centers  Project.  36733, 
39205 
Meetings: 

Advisory  Board,  25760 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Conununity  education  on  jails;  videotape 

development,  35123 
Community  Restorative  Justice  Outcomes/ 

Measurements  and  Evaluation,  6396,  12280 
Comprehensive  Objective  Prison  Classification 

Systems  Development,  17310 
Development  of  training  curriculum  and 

delivery  of  managing  initial  criminal  justice 

decisions  forums,  325 1 
Institutional  culture  assessment,  30619 
Managing  long  term  aging  offenders  and 

offenders  with  chronic  and  terminal 

ilhiesses,  8446,  15018 
Prison  workforce  issues;  regional  meetings, 

35125 
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State  correctional  agencies;  institution  mission 

change;  technical  assistance,  24507 
Transition  from  prison  to  community,  3062 1 
Women  offenders — 
Community  corrections  strategies;  descriptive 

analysis,  38602 
Management;  critical  issues,  36724,  38602 
Meetings: 
Advisory  Board,  5689,  24715 

National  Institute  of  Justice 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3252 
Submission  for  0MB  review;  comment  request, 
16419 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Communications  Interoperability  and 

Information  Sharing  Technologies,  35961 
Comprehensive  Indian  Resources  for 
Community  and  Law  Enforcement 
(CIRCLE)  Project;  evaluation,  25942 
Domestic  Violence  Victims'  Civil  Legal 
Assistance  Program;  national  evaluation, 
31604 
Drug  court  research  and  evaluation;  national 
evaluation  of  juvenile  drug  couru  and 
research  on  adult  and  juvenile  drug  courts, 
12281 
Violence  against  women — 
Research  and  evaluation.  12281 
Violent  crimes  against  women  on  campus; 
national  evaluation  of  grants,  31604 
Meetings: 
Future  of  DNA  Evidence  National  Commission, 
13016,  36468 

National  Institute  of  Standards  and 
Technology 

RULES 

Fastener  Quality  Act;  implementation.  39798 
PROPOSED  RULES 

Fastener  Quality  Act;  implemenution,  1572 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  19740 
Submission  for  OMB  review;  comment  request. 
19741 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Materials  Science  and  Engineering  Laboratory 
Program;  Neutron  Scattering  Research  and 
Spectroscopy,  34149 
Partnership  for  Advancing  Technologies  in 
Housing  Cooperative  Research  Program. 
3418 
Information  processing  standards.  Federal: 
Digital  Signature  Standard,  7507 
Thirty-three  standards  withdrawn,  10049 
Inventions,  Government-owned;  availability  for 

licensing,  7852,  14542,  21398 
Meetings: 
Advanced  Technology  Program  Advisory 

Committee,  3667,  24917 
Advanced  Technology  Visiting  Committee, 

7853,31519 
Computer  System  Security  and  Privacy 

Advisory  Board.  16178,  33808 
Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers.  31520 
Panel  of  Judges,  31520 
Manufacturing  Extension  Partnership  National 
Advisory  Board,  1852,  14542 


National  Institute  of  Standards  and  Technology 
and  National  Cooperation  for  Laboratory 
Accreditation;  memorandum  of 
understanding;  public  workshop.  3 1 879 
Radio  and  Telephone  Terminal  Equipment 

Directive  training;  workshop,  39601 
Weights  and  Measures  National  Conference, 
21399 
National  Fire  Codes: 
Fire  safety  codes  and  standards,  285 
Technical  committee  reports,  287 
National  Voluntary  Conformity  Assessment 
System  Evaluation  Program: 
Quality  system  registrars;  accrediution  bodies 
recognition,  4229 
National  voluntary  laboratory  accreditation 
program: 
Selected  NVLAP  services;  termination,  3206 
Patent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 
Claud  S.  Gordon  Co.,  38244 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request.  2%7. 
3465,  5873.  1 1787,  12560,  17513,  24490, 
26220,30419,33334,36149 
Submission  for  OMB  review;  comment  request. 
4562,  5355,  5356.  10504,  17513.  25338. 
26620.  35379.  373% 
Committees;  establishment,  renewal,  termination, 
etc.: 
Biomedical  Imaging  in  Oncology  Interagency 
Council,  33561,  38027 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Corticotropin  Releasing  Factor  antagonists; 
research  and  development  for  treatment  of 
cocaine  dependence.  5874 
National  CaiKer  Institute — 
Factors  that  inhibit  human  immunodeficiency 
virus  (HIV)  replication;  research, 
purification,  and  further  development, 
16207 
GADD45  polypeptide  activity,  novel 

inhibitors;  screening,  development,  and 
commercialization.  16209 
Idiotype  tumor  vaccines;  development  for 
treatment  of  B-cell  lymphoma.  7875 
Innovative  idotype  tumor  vaccines 

development,  39151 
Steroid  derivatives  with  paclitaxel-like 

activity,  15347 
Targeted  screening  for  inhibitors  of  human 
herpesvirus  8  DNA  polymerase  activity, 
15345 
TELESYNERGY  Medical  Consultation 
Workstation;  medical  uses  expansion. 
20469 
National  Institute  on  Dental  and  Craniofacial 
Research — 
Centers  for  research  to  reduce  oral  health 
disparities;  regional  workshops.  301 
Inventions,  Government-owned;  availability  for 
licensing.  302.  3466.  3467,  4563,  6444, 
17514,  20471,  20472.  21770,  21771,  21772, 
21773.  21774.  21775,  31577.  31578.  36150, 
39915,  39916,  39917 
Meetings: 
AIDS  Research  Office  Advisory  Council,  1 1320 
Chronic  Fatigue  Syndrome  Coordinating 

Committee.  33335 
Director's  Council  of  Public  Representatives. 
16211.  19009 


Fogany  International  Center  Advisory  Board. 

2968.  25339 
Health  disparity  challenges  in  new  millennium; 

call  to  action;  conference.  20472 
Minority  Health  Research  Advisory  Committee. 

5357 
National  Cancer  Instimte.  303.  2968.  4563. 

6386.  6387.  7030.  8379.  8380.  9277.  9278. 

9279,  11321,  I227ri2274,  14306,  14989, 

14990,  14991.  14992.  1621 1.  17515. 

17516.  17885.  17886,  19010,  19916, 

20999,  24491,  33335,  33336.  35100. 

36151.  36835.  36836,  37397.  37398.  40671 
National  Center  for  Complementary  and 

Alternative  Medicine.  2970.  1 1789,  13409, 

14306,  20473,  21775.  30420.  31579.  35101 
National  Center  for  Research  Resources.  2969. 

2970.  5875.  7876.  9279.  1 1788.  13409. 

14992.  14993.  17886.  21776,  26220. 

30420.  33336.  34222.  34223.  35101. 
38837.  40672 

National  Eye  Institute.  303.  1641.  4564.  17887. 

24491.25339,  34222 
National  Heart.  Lung,  and  Blood  Institute.  1642, 

3467.  4564.  6216.  7030.  9279.  9280. 

11789.  12275.  12561.  16211.  19010, 

20473,  24491.  24492.  26221,  30420. 

30421,  31579.  33337.  34223.  37398.  38837 
National  Human  Genome  Research  Institute, 

5875,  17516.  19010.  21000.  35101.  35102 
National  Institute  of  Allergy  and  Infectious 

Diseases.  304.  2975,  3468,  3469,  3470. 

7031.  7876.  7877.  8380.  8381.  1 1324. 

11789.  11790.  12562.  14994.  16213, 

17888,  19015.  20474.  21000.  21001. 

25340.  26222,  30422,  31580,  33342, 

36153,  36836.  38840.  40673 
National  Institute  of  Arthritis  and 

Musculoskeleul  and  Skin  Diseases.  2975. 

4564.  5358,  9280,  17888,  1889,  19014, 

25339,  26221,  26222,  30421,  34224. 

35102.36152.39153 
National  Institute  of  Child  Health  and  Human 

Development.  2971.  3%5.  6387.  8182. 

8381.  8382.  12275.  12561.  14308.  14993. 

17888.  19012.  19014.  21778.  33339. 

33341,  34224.  38840.  38841,  40673 
National  Institute  of  Dental  and  Craniofacial 

Research.  1643.  7032.  7033.  1 1321.  13409. 

20475.  26620.  33339.  33340.  36153. 

38838.  40674 
National  Institute  of  Diabetes  and  Digestive  and 

Kidney  Diseases.  2972.  7032.  8381.  11791. 

12276.  12277,  14994.  15348.  19013. 

20475.  21777.  21778.  25340.  25341. 

26223.  33343.  37399.  38840,  40672 
National  Institute  of  Environmental  Health 

Sciences.  1644,  2971.  3468.  6217.  6388. 

9281.  11324.  13410.  14306.  14307.  19011, 

19916.  20474.  26621.  31582.  36152. 

38841.40674 
National  Institute  of  General  Medical  Sciences. 

5357.  8181,  8380,  9280.  9281.  1 1323. 

15349.  17517,  17887,  31580,  31581, 

31582,38839 
National  Instimte  of  Mental  Health.  304.  2973. 

2974.  5876.  6387.  8182.  1 1323.  1 1324. 

12562.  14307.  14308.  14309.  14993. 

15348.  15349.  16212.  17516.  17517. 

19014.  2I00Z  25341.  26222.  31581. 
33342.  34223.  35102.  35104.  37399, 
38838.  39153.  40675 
National  Institute  of  Neurological  Disorders  and 
Stroke.  1642.  1643.  3%5.  7031.  7877. 
9280,  11323,  12561,  17887.  19011,  19012, 
20474,  21002,  21776,  24493,  26224, 
31581,35102.38839.40675 
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NIH 

National  Institute  of  (ursing  Research,  3965, 

12561,  21776,  3(341,  35102,  37400,  38842 
National  Institute  on  \ging,  2971,  2975,  3469, 

6216,6218,  113!2.  11791,  12563,  16212, 

21001,  21002,  2  777,  33340,  34222, 

35103,38841 
National  Institute  on  Mcohol  Abuse  and 

Alcoholism,  3465,  5357.  6218,  1 1791, 

11792,  16213,  1  >011.  21000,21001. 

24492.  31579,  3  580.  35104.  36152,  38839 
National  Institute  on  Deafness  and  Other 

Communication  Disorders,  3468,  6388, 

7031,  11315.  11  122,  14306,  25340,  30421. 

30422,31580,  3 '399 
National  Institute  on  >ug  Abuse,  304,  2972, 

2973,  4565.  535  !,  6217,  1 1325.  1 1789, 

14994,  14995,  1  i2l2.  21002,  24493, 

26621,  30421,  3  1337,  35103,  36153,  38842 
National  Library  of  Medicine,  1644,  7877, 

12563.  14309.  1  )2I3.  19013.  19016, 

30423.31582,  3il04,  35105 
Osteoporosis  Prevent  on.  Oiagnosis,  and 

Therapy  Consen  ;us  Development 

Conference.  13259 
Peer  Revievk  Oversigit  Group,  39155 
Recombinant  DNA  j^dvisory  Committee,  8618, 

36154 
Scientific  Review  Ce  iter,  1644,  1645,  2976, 

2977.  3470.  396  i,  5876.  6219,  6383,  7029, 

7033.  8383.  928  !,  1 1325,  1 1326,  12277. 

12563,  12565,  1  1309,  14995,  14996, 

16213.  16215.  1  '518,  17519,  19017, 

19018,  20476,  21003,  24493,  24494. 

30423.  31583.  3  (343.  34225,  35105. 

36154.  36156.  3  (842.  38843.  38846, 

39154,  40675 
Warren  Grant  Magnu  son  Clinical  Center  Board 

of  Governors.  3(6,  24490,  36151 
Women's  Health  Res:arch  Advisory  Committee, 

14997 
National  Environmental  Policy  Act;  categorical 

exclusions,  2977 
Organization,  functions,  and  authority  delegations: 
Bioengineering  and  E  ioimaging  Office.  20477 
Bioenginecring.  Bioii  [laging,  and  Bioinformatics 

Office.  38848 
Program  Coordinatioi  i  Office,  1 1792 
Patent  licenses;  non-exc  lusive.  exclusive,  or 
partially  exclusive: 
Achillion  Fharmaceui  icals,  IrK.,  21003 
Alphal  Biomedicals.  Inc..  10505.  13013 
BioChem  Pharma  Inc..  35107 
Biogen.  Inc.,  8183 

Biophysics  Assay  Lawratory,  Inc..  21778 
BioSeek.  Inc.,  36836 
Claragen.  Inc.,  8384. 
EiMlocrinoLogix.  Inc. 
HypcrMcd.  Inc.,  175  :i 
iDEC  Ptiarmaceutica 
Mallinckrodt,  Inc.,  3(  159 
Mitos,  Inc.,  5879 

Nascent  Pharmaceuii<  als  LLC,  31583 
Therion  Biologies  Cc  rp.,  35108 
Varian  Biosynergy.  liic.,  5879 
Viragen.  Inc..  35108 
ZymoGenetics,  Inc.,  1183 
Privacy  Act: 

Systems  of  records.  !  967,  20181 
Reports  and  guidance  dxuments;  availability,  etc.: 
Antimicrobial  resistai  ice,  public  health  action 

plan.  38832 
Human  pluripotent  si  :m  cells;  research 

guidelines.  5359 

National  Labor  R  stations  Board 

NOTICES 

Meetings;  Sunshine  Aci,  16420 
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12318 

5878.  7418 

1 

Corp.,  21779 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Endangered  aixl  threatened  species: 
Beluga  whale;  Cook  Inlet,  AK.  stock 

designation  as  depleted,  34590 
Coastal  cutthroat  trout;  Jurisdiction  change  from 

FWS,  21376 
Critical  habitat  designation — 
Johnson's  seagrass,  17786 
Washington.  Oregon.  Idaho,  and  California; 
salmon  and  steelhead;  evolutionarily 
significant  units,  7764 
Sea  turtle  conservation;  Atlantic  waters  off 
eastern  North  Carolina  and  Virginia; 
closure  to  large-mesh  gilinet  fishing.  31500 
Sea  turtle  conservation;  shrimp  trawling 
requirements — 
Leatherback  Conservation  Zone;  turtle 
excluder  devices,  25670,  33779 
Umpqua  River  cutthroat  trout;  delisting,  20915 
West  Coast  steelhead;  Washington,  Oregon, 
Idaho,  and  California  populations,  36074 
Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
American  Fisheries  Act;  emergeiKy 

implementation.  4520,  10722,  15577 
Atka  mackerel,  4893,  5284,  1 1249,  18257 
Atka  mackerel;  Steller  sea  lion  critical 

habitat.  7461 
At-sea  scales;  Conununity  Development 

Quou  Program.  33780 
Bering  Sea  and  Aleutian  Islands  groundfish. 

60.  74.  5442.  8282.  8297 
Bering  Sea  and  Aleutian  Islands  king  and 

Tanner  crab,  382 1 6 
Bering  Sea  and  Aleutian  Islands  pollock,  380 
Greenland  turbot.  34992 
Gulf  of  Alaska  deep-water  species.  3 1 288 
Gulf  of  Alaska  groundfish.  65.  73,  8281, 
8298,  11909,  13698,  17204,  31104 
Individual  Fishing  Quota  Program;  cost 

recovery  program,  14919 
License  Limitation  Program.  31 103 

Correction.  30549 
Pacific  cod.  6561,  10427,  12137,  12138. 

13698.20919.24655 
Pacific  halibut  and  red  king  crab,  39564 
Pollock.  4891,  4892,  4893,  5278,  5283,  5284, 
5285,  6921.  7787.  8067,  10426,  1 1482, 
14926,  15271,  15272,  16532,  17205, 
17808,31105,39107 
Pollock;  steller  sea  lion  protection  measures. 

3892.6561.36795 
Reporting  and  recordkeeping  requirements; 

correction.  10978.  25290 
Rockfhh  and  Pacific  Ocean  perch.  40538 
Rock  sole,  19337 
Rock  sole/flathead  sole/other  flatfish,  12138. 

25671 
Shallow- water  species,  34991 
Shortraker  and  rougheye  rockfish;  conection, 

31107 
Steller  sea  lion  critical  habitat;  trawling. 

16150 
Trawling  in  Steller  sea  lion  critical  habitat. 

10721 
Western  Alaska  Community  Developinent 
Quota  Program,  8890 
Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna.  2075,  19860,  20092. 

40538 
Large  coastal  shark,  38440 
Large  coastal  shark,  small  coastal  shark,  and 

pelagic  shark  species.  35855 
Swordfish.  15873 
Vessel  monitoring  system,  20918 


Caribbean.  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  Soudi  Atlantic  coastal 
migratory  pelagic  resources,  4172.  8067, 
12136.  16336,30362 
Gulf  of  Mexico  reef  fish.  21377,  31827. 

36643 
Gulf  of  Mexico  shrimp,  30547 
Gulf  of  Mexico  stone  crab  gear  requirements, 

etc.,  31831 
South  Atlantic  Region;  coral,  coral  reefs,  and 

live/hard  bottom  habitats,  37292 
South  Atlantic  snapper-grouper,  10039 
Magnuson-Stevens  Act  provisions — 
Fishing  capacity  reduction  programs,  31430 
Pacific  Coast  groundfish;  annual 
specifications  and  management 
measures,  221,  4169 
Northeastem  United  States  fisheries — 
Atlantic  mackerel,  squid,  and  butterfish, 

16341.  16345.  40059 
Atlantic  sea  scallop,  37903 
Atlantic  sea  scallop  and  monkfish,  1 1 478 
Atlantic  surf  clam,  ocean  quahog,  and  Maine 

mahogany  quahog,  32042 
Black  sea  bass,  36646 
Dealer  reporting  requirements,  31836 
Northeast  multispecies,  377,  16766,  16780, 

21658,  30548,  37903 
Northeast  skates;  overfished  fisheries,  15576 
Spiny  dogfish,  1557,  7460,  15110,  16844, 

25887 
Summer  flounder,  39823 
Summer  flounder,  scup,  and  black  sea  bass, 
1 1909,  33486 
Shrimp  trawling  requirements;  sea  turtle 

conservation,  24132 
West  Coast  States  -and  Westem  Pacific 
fisheries — 
Coastal  pelagic  species.  3890 
Pacific  Coast  groundfish.  17805.  17807. 
25881.  31283.  33423.  37063.  37296. 
40537 
West  Coast  salmon.  1 1480.  17807,  26138 
Westem  Pacific  crustacean.  39314 
Westem  Pacific  pelagic.  16346,  37917 
International  fisheries  regulations: 
Antarctic  marine  living  resources;  harvesting 
and  dealer  permits,  and  catch 
documentation,  30014 
Eraser  River  sockeye  and  pink  salmon;  inseason 

orders,  59 
Pacific  halibut — 
Catch  sharing  plans.  14909,  17805 
Marine  mammals: 
Dolphin-safe  tima  labeling;  official  mark.  34408 
Incidental  taking — 
Beaufort  Sea,  AK;  offshore  oil  and  gas 
facilities;  construction  and  operation, 
34014 
Eastern  Tropical  Pacific  Ocean;  tuna  purse 
seine  vessels;  compliance  with 
International  Dolphin  Conservation 
Program,  30 
Marine  Mammal  Protection  Act — 
Formal  rulemaking  hearings;  practice  and 
procedure  rules  reinstatement.  39560 
Taking  and  importing — 

Beluga  whales;  Cook  Island,  AK.  stock. 
38778 
Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 
Thunder  Bay  National  Marine  SaiKtuary  and 
Underwater  Preserve.  MI.  39042 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Anadromous  Atlantic  salmon;  Gulf  of  Maine 
distinct  population  segment;  status  review, 
1082.  13935 
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Critical  habitat  designation — 
Johnson's  seagrass.  111,  1584 

Findings  on  petitions,  etc. — 
Smalltooth  and  largetooth  sawfish,  12959 

Marine  and  anadromous  species — 
Northern  California  steelhead,  6960 
Salmonids.  take  prohibitions,  7346 
West  Coast  Chinook,  chum,  coho  and  sockeye 

salmon,  and  steelhead  trout,  7819 
West  Coast  salmonids,  evolutionarily 
signiflcant  units,  170,  7346 

West  Coast  steelhead,  7346 

Salmonids:  take  prohibitions,  108  < 

Sea  turtle  conservation  requirements;  technical 
changes,  17852 

Whit^abalone,  26167 

Endangered  Species  Act: 

Evaluation  of  conservation  efforts  when  making 
listing  decisions;  policy,  37102 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Atka  mackerel,  36810 

Bering  Sea  and  Aleutian  Islands  groundHsh, 
18028 

Bering  Sea  and  Aleutian  Islands  king  and 
tanner  crab,  1 1973 

Gulf  of  Alaska  groundfish,  18028,  30559. 
39342 

Halibut,  32070 

Halibut  and  sablefish;  Individual  Fishing 

Quou  Program;  correction,  1 1756 
Pacific  cod,  19354.  34133 
Scallop,  12500,21385 

Western  Alaska  Community  Development 
Quota  Program,  34434 

Atlantic  coastal  fisheries  cooperative 
management — 

Atlantic  Coast  horseshoe  crab,  25698 

Atlantic  highly  migratory  species — 

Atlantic  bluefm  tuna,  18960,  33513 

Atlantic  bluefm  tuna  and  swordfish;  trade 
restrictions,  33517 

Atlantic  swordfish  and  northern  albacore  tuna, 
33519 

North  Atlantic  swordfish,  35881 

Pelagic  longline  management,  3199,  24440, 
26877 

Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Caribbean  Fishery  Management  Council; 
meetings,  40600 

Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  1 1028. 
31132,35040 

Gulf  of  Mexico  Fishery  Management 
Council;  hearings,  33801,  37513 
Gulf  of  Mexico  reef  fish,  4221,  14518,  36656 

South  Atlantic  Fishery  Management  CouiKil; 
hearing,  5300,  8107,  20428,  35316, 
37754 

South  Atlantic  snapper-grouper,  20939, 
31507,  35877 

Magnuson-Stevens  Act  provisions — 

Domestic  fisheries;  exempted  fishing  permits 
for  experimental  fishing,  18270,  18271 


Nonheastcm  United  States  fisheries — 
Atlantic  herring.  6575,  1 1956 
Atlantic  mackerel,  squid,  and  butterfish.  43 1 
Atlantic  sea  scallop.  5488 
Atlantic  sea  scallop  and  deep-sea  red  crab. 

6975 
Atlantic  surf  clams,  ocean  quahogs.  and 
Maine  mahogany  quahogs;  fishing 
quotas,  275 
Dealer  and  vessel  reporting  requirements. 

7820 
Deep-sea  red  crab.  4941.  1 1029.  14519 
New  England  Fishery  Management  Council; 

meetings.  20940.  34633 
Scup.  4546 

Summer  flounder,  scup,  and  black  sea  bass, 
4547 
West  Coast  States  and  Western  Pacific 
fisheries — 
Highly  migratory  species;  control  date,  34635 
Pacific  Coast  groundfish.  6577,  31871 
Pacific  Coast  salmon.  39584 
Pacific  Fishery  Management  Council; 

meetings.  2926.6351 
Shark.  19734 
Western  Pacific  crustacean  and  Northwestem 

Hawaiian  Islands  lobster.  24906 
Western  Pacific  Fishery  Management 

Council;  meetings.  6976.  7820,  34432, 
39585 
Western  Pacific  pelagic.  8107 
International  fisheries  regulations: 
Antarctic  marine  living  resources;  harvesting 
and  dealer  permits,  and  catch 
documentation,  13284 
Pacific  halibut — 
Catch  sharing  plan,  272 
Marine  mammals: 

Humpback  whales  in  Alaska;  approach 

prohibition.  39336 
Incidental  taking — 
Naval  activities;  USS  Winston  S.  Churchill 

shock  testing.  1 1 542 
San  Francisco-Oakland  Bay  Bridge.  CA;  pile 
installation  demonstration  project.  1083 
North  Atlantic  whale  protection;  whale  watching 
vessels;  operational  procedures,  270 
Ocean  and  coastal  resource  management- 
Coastal  2tone  Management  Act  Federal 

consistency  regulations.  20270,  34995 
Marine  sanctuaries — 
Florida  Keys  National  Marine  Sanctuary,  FL; 

boundary  expansion.  31634.  35871 
Gulf  of  Farallones  National  Marine 
Sanctuary.  CA;  motorized  personal 
watercraft  operation,  32048 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5613. 
5614.7853,8121,  11039,  11286,  11287, 
1 1555,  1 1770,  17857,  21399,  24681, 
24682,  24683,  33298.  37522.  37523. 
38245,38809.40612 
Reporting  and  recordkeeping  requirements. 

10770 
Submission  for  0MB  review;  comment  request, 
2375.  10051.  11771.  12971.  15617.  16882. 
16883,  19877,  35325,  35326,  36665, 
37764.40612 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Mobil  Oil  Exploration  &  Producing 
Southeast.  Inc.,  3561 1 
State  programs — 
Evaluation  findings  availability,  1 3370 
Intent  to  evaluate  performance,  10475,  26583. 
36889 
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Committees;  establishment,  renewal,  termination, 
etc.: 
Channel  Islands  National  Marine  Sanctuary 

Advisory  CoutkII.  37765 
Hawaiian  Islands  Humpback  Whale  National 

Marine  Sancmary  Advisory  Council.  34662 
Olympic  Coast  National  Marine  Sanctuary 
Advisory  CouiKil.  37361 
Endangered  and  threatened  species: 
Incidental  take  permits — 
Idaho  Fish  and  Game  Depanment;  Chinook 
salmon,  sockeye  salmon,  and  steelhead, 
37524 
Recovery  plans — 
Johnson's  seagrass.  39369 
Environmental  statements;  availability,  etc.: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  and  Gulf 
of  Alaska  groundfish.  18074 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Rhode  Island.  14543 
Incidental  take  permits — 
Idaho  Fish  and  Game  Department;  Snake 

River,  chinook  salmon,  etc..  2095 1 
King  County.  WA;  gray  wolf,  bald  eagle, 

etc..  4602 
King  County.  WA:  habitat  conservation  plan, 

13947 
Montana,  Idaho,  and  Washington  lands;  bull 

trout,  etc..  7856 
Oregon  and  Washington  Fish  and  Wildlife 
Departments;  salmonids.  5322.  1 7627. 
34442 
Washington  Fish  and  Wildlife  Department; 
Upper  Columbia  River;  chinook  salmon, 
etc..  20952 
Point  Comfort.  TX;  Alcoa  Point  Comfort/ 
Lavaca  Bay  NPL  Site  recreational  fishing 
service  losses;  damage  assessment  and 
restoration  plan.  30565 
Thurston.  Mason,  and  Grays  Harbor  Counties. 
WA;  marbled  munclet.  etc.;  habitat 
conservation  plan.  761 
Environmental  statements;  notice  of  Intent: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
California.  25311 
Incidental  take  permits — 
Lewis  County.  WA;  harvesting  of  multiple 
species  by  non-industrial  private  forest 
landowners.  40078 
National  Marine  SaiKtuarles  System.  8 1 22    ' 
Tortugas  Marine  Reserve.  Gulf  of  Mexico,  FL; 
establishment,  16563 
Fisheries  list;  continuing  effect.  24448 
Fishery  coiiservation  and  manigemcnt 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Sablefish.  10475 
Atlantic  coasul  fisheries;  interstate  fishery 
management  plans;  noncompliance 
determinations — 
Rhode  Island;  tautog.  7508.  34443 
Atlantic  highly  migratory  species — 
Atlantic  tunas,  swordfish.  and  sharks;  errata 
sheet  availability.  19361 
Caribbean.  Gulf,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  shrimp.  7856 
Magnuson-Stevens  Act  provisions — 
Atlantic  highly  migratory  species;  exempted 
fishing  and  scientific  research  permits. 
3419 
Essential  fish  habitat;  General  Concurrence 
with  Engineers  Corps;  comment  request. 
8123 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Chesapeake  Bay  stock  assessments  to  encourage 
research  projects  for  improvement  in 


C7 


NOAA 

Chesapeake  I  lay  fishery  stock  conditions. 

15307 

Coastal  Ecosysteni  Research  Project,  Northern 

Gulf  of  Mexico.  15125 
Collaborative  Sci<  nee.  Technology,  and  Applied 

Research  Pro  ;ram.  3420 
Conununity-Basec  Restoration  Profram,  16890, 

26181 
Fisheries  FinaiKe  t'rogram.  16179 
Fishing  iixlustry  r  ^search  and  development 
projects — 
Saltonstall-Ken^y  Program.  10051 
Global  Ocean  Ecc  systems  Dynamics  Project. 

16883 

National  Marine  Aquaculture  Initiative,  1618 1 
National  Sea  Grar  t  College  Program — 
Ballast  water  treatment  and  management  and 
prevention  jof  small  boat  transport  of 
invasive  sdecies;  improved  methods. 


31880 
Minority  Serv 
Program, 
Sea  scallop  re: 
Southeast  Bering 
Research 


Institutions  Partnership 
718.20432 
h  projects,  37118 
Carrying  Capacity 
1,30566 
South  Florida  Ecosystem  Restoration  Prediction 
and  Modelin|  Program  and  South  Florida 
Living  Marinr  Resources  Program,  14942 
Hydropower  licensii|g;  review  process  for 

mandatory  conditions,  34151 
International  fisheries  regulations: 
Northwest  Atlantic  Fisheries  Organization 
Regulatory  ALea;  U.S.  shrimp  quota 
allocation,  34131 
Marine  nuunmals: 

Ecuador,  yellowfiii  tuna  and  products; 

affirmative  finding.  35901 
IiKidental  taking:  authorization  letters,  etc. — 
Burlington  Resources  and  Seneca  Resources 
oil  and  gas  structure  removal  activities: 
bottieiK>se  iand  spotted  dolphins,  4405 
CaUfomia  Trantponation  DefMirtment.  San 
Francisco-!  >akland  Bay  Bridge,  CA:  pile 
installation  demonstration  project;  Pacific 
hartjor  seals,  etc.,  2375,  35047 
King  and  Kittiti  is  Counties,  WA;  Plum  Creek 
Timber  Co.:  habitat  conservation  plan, 
6590 
Marine  seismic  reflection  data  collection  in 

Southern  California,  16374 
Southern  Califo  mia;  marine  seismic-reflection 

data  collection,  39871 
Taylor  Energy  i  To.  et  al.;  oil  and  gas  structure 
removal  activities;  bottlenose  and  spotted 
dolphins.  \  6584 
Vandenberg  Ai  Force  Base.  CA;  30th  Space 
Wing.  U.S  Air  Force;  rocket  lauiKhes; 
seals  and  sea  lions.  37361 
Western  Geogr  iphical/Wesiem  Adas 
IntematiofiEi!:  Beaufort  Sea:  offshore 
seismic  ac  ivities.  21720 
Western  Geoph  ^sical  et  al.;  Beaufort  Sea:  on- 
ice  seismic  operations;  ringed  and 
bearded  sells.  4945.  24456 
Stock  assessment  reports  and  guidelines; 

availability.    2514.31520 
Taking  and  impor  lation — 
Mexico;  yellow  fin  tuna  and  tuna  products 
harvested  n  eastern  tropical  Pacific 
Ocean:  aff  rmative  finding;  embargo 
removed.  \  6585 
Meetings: 
Alaska;  fisheries  i  if  Exclusive  Economic  Zone — 
Steller  sea  lion; ;  competitive  interactions  with 
Pacific  co<   fisheries.  38508 
Caribbean  Fishery  Management  Council,  10476 
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Gulf  of  Mexico  Fishery  Management  Council. 
3207.  4604.  6996.  10770.  11556.  14946, 
16185,  17487,  20432,  20433,  20954, 
24683.  33299,  36120,  39132,  40080 

International  Commission  for  Conservation  of 
Atlantic  Tunas,  U.S.  Section  Advisory 
Committee.  6591 

International  Whaling  Commission.  120,  13948, 
26815,  34443 

Marine  Fisheries  Advisory  Committee,  15618 

Mid-Atlantic  Fishery  Management  CouiKil, 
1601,  3942,  10771.  11287,  11557,  15618, 
24184,  34444,  35902 

New  England  Fishery  Management  CouikII, 
2381,  5323,  5324,  8342,  8682,  10053, 
11558.  12514,  13723,  15129,  16186, 
17628.  18976,  20434,  21400,  25708, 
26586,  33809.  39133 

North  Pacific  Fishery  Managetnent  Council, 

3207,  10771,  11986,  16187.  32076 
Pacific  Fishery  Management  CouikII,  1 358, 

2931.  5615,  6996,  8124,  10476,  10772, 
15129.  16564,  19361,24185.31146, 
31 147,  33300,  34663,  35053,  38508 

Science  Advisory  Board,  1 5 1 30 

South  Atiantic  Fishery  Management  Council, 

3208,  4804,  4805,  8342.  20434.  34663. 
40613 

Western  Pacific  Fishery  Management  Council. 
1145.  2140.  2931.  12972,  14543,  19362, 
20137,20435,  24457,25311 
National  Weather  Service;  modernization  and 
restructuring: 
Weather  Service  offices — 
Consolidation,  automation,  and  closure 
certification,  5616 
Permits: 
Endangered  and  threatened  species,  2381,  7854. 
7855.  11288,  15131.  15312.  16894.  18310. 
20138.  20954.  25312.  30391,  31 147. 
34444,  34445,  36666,  38509.  39869 
Exempted  fishing.  19363.  25709.  31 149,  31303 
Marine  mammals,  289,  1358,  1853,  2383,  6174, 
6175,  6360.  6997,  1 1291,  12972,  13723, 
13949,  14947,  16894,  19877,  19878, 
21401,  24185,  24186,  25912,  32077. 
35903,  35904.  36120,  36667,  36889. 
37361.  37362,  38810.  3881 1.  39601, 
39878,40613 
Reports  and  guidance  documents:  availability,  etc.: 
Fishery  management  actions;  economic  analysis, 

32078 
Habitat  Conservation  Planning  and  Incidental 
Take  Permitting  Process  Handbook;  final 
addendum.  35242 
RMS  Titanic:  research,  exploration,  and  salvage 
guidelines;  comment  request.  35326 
Seabirds  in  longline  fisheries;  incidental  catch 

reduction:  national  plan  of  action.  4945 
Sharks;  conservation  and  management;  national 
plan  of  action.  16186 

National  Park  Service 

RULES 

Concession  contracts;  solicitation,  award,  and 

administration.  20630 
National  Park  System: 

Denali  National  Park  and  Preserve.  AK;  special 

regulations,  37863 
Personal  watercraft  use,  15077 

PROPOSED  RULES 

Special  regulations: 

IDenali  National  Park  and  Preserve.  AK; 
traditional  activities  defuiition,  2920 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 1 69. 

8735.  11603.  17528.  17529.  21009.  35661. 

36161.40125 
Submission  for  0MB  review;  comment  request, 

18122.  25498 
Boundary  establishment,  descriptions,  etc.: 
Great  Smoky  Mountains  National  Park,  NC, 

24500 
Indiana  Dunes  National  Lakeshore,  IN,  1 1341 
Mount  Rainier  National  Park,  WA,  4625 
Redwood  National  Parte,  CA,  12573 
Rocky  Mountain  National  Parte,  CO,  20830 
Committees;  establishment,  renewal,  termination, 
etc.: 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee.  6620 
Environmental  statements:  availability,  etc.: 
Big  South  Fork  National  River  and  Recreation 

Area.  KY  and  TN,  11074 
Booker  T.  Washington  National  Monument, 

VA;  general  management  plan,  5887. 

17530 
Boston  Harbor  Islands  National  Recreation 

Area.  MA.  35662 
Cane  River  Creole  National  Historical  Park,  LA, 

37799 
Champlain  Valley  Heritage  Corridor  Project, 

NY  and  VT.  13791 
Death  Valley  National  Park.  CA;  Timbisha 

Shoshone  Tribal  Homeland.  30607,  39424 
Denali  National  Park  and  Preserve.  AK.  12028 
Dry  Tortugas  National  Park,  FL,  38853 
Dyke  Marsh  Wildlife  Preserve,  VA;  raised 

boardwalk,  etc.,  6392 
Franklin  D.  Roosevelt  Home  National  Historic 

Site,  NY,  35662 
Gettysburg  National  Military  Park.  PA.  26237 
Glacier  National  Park.  MT.  5888 
Golden  Gate  Natioiud  Recreational  Area.  CA, 

38853 
Homestead  National  Monument  of  America, 

NE.  2641 
John  D.  Rockefeller.  Jr.  Memorial  Parkway, 

WY.  33572 
Joshua  Tree  National  Park.  CA;  backcountry       " 

and  wilderness  management  plan.  4625 
Lower  East  Side  Tenement  National  Historic 

Site.  NY,  35662 
Lower  Sheenjek  Wild  and  Scenic  River,  AK; 

study  and  legislative  environmental  impact 

statement.  36715 
Maurice  National  Scenic  and  Recreational 

River,  NJ.  31191 
Missouri  National  Recreational  River,  NE  and 

SD;  management  plan,  10542,  32121 
Natchez  Trace  Parkway,  TN,  AL.  and  MS. 

30129 
Niobrara  National  Scenic  River,  NE;  general 

management  plan,  32 1 2 1 
Padre  Island  National  Seashore,  TX,  12029 
Redwood  National  and  State  Parks,  CA,  20831 
Shasta-Trinity-Whiskeytown  National 

Recreation  Area,  CA,  15172 
Shenandoah  Valley  Battlefields  National 

Historic  District.  VA.  20201 
Voyageurs  National  Park.  MN.  37799 
White  House  and  President's  Park,  Washington, 

DC;  comprehensive  design  plan.  25747 
Whitman  Mission  National  Historic  Site.  WA, 

38300 
Yosemite  National  Park.  CA — 
Merced  Wild  and  Scenic  River 

comprehensive  management  plan.  1 1 70 
Yosemite  Valley  Plan.  19923 
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Environmental  statements;  notice  of  intent 

Big  Bend  National  Park.  TX,  25756 
-     Cane  River  Creole  National  Historical  Park,  LA, 
4625 
Coronado  National  Memorial,  AZ,  8736 
Cumberland  Island  National  Seashore,  GA; 

various  plans,  32 1 22 
Curecanti  National  Recreation  Area,  CO, 

resource  protection  study,  25756 
Death  Valley  National  Park,  CA  and  NV; 
Timbisha  Shoshone  Tribal  Homeland. 
13305 
Dry  Tortugas  National  Park,  FL,  30130 
Ebey's  Landing  National  Historical  Reserve, 
WA;  general  management  plan,  32122 
Fon  Vancouver  National  Historic  Site,  WA, 

1171 
Glacier  National  Park,  MT,  35663 
Glen  Echo  Park,  MD.  13306 
Guadalupe  Mountains  National  Park,  TX,  8988 
Lake  Meredith  National  Recreation  Area  and 
Allbates  Flint  Quarries  National 
Monument,  TX.  2983 
Lincoln  Boyhood  National  Memorial,  IN,  21010 
Morristown  National  Historical  Park,  NJ,  16630 
Niobrara  National  Scenic  River,  NE; 

management  plan,  10542 
Point  Reyes  National  Seashore,  CA,  5365 
Saratoga  National  Historical  Park,  NY,  1 3306 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Chesapeake  Bay  Gateways  and  Water  Trails 

Initiative,  12573 
Civil  War  battlefield  sites;  non-Federal 

acquisition,  33572 
Glacier  Bay  National  Park,  AK;  Dungeness  crab 
commercial  fishery  crewmember  interim 
compensation  program,  1 5350 
Management  and  land  protection  plans; 
availability,  etc.: 
Point  Reyes  National  Seashore,  CA;  fire 
management,  5366 
Meetings: 
Acadia  National  Park  Advisory  Commission, 

2643,  33573 
Aniakchak  National  Monument  Subsistence 

Resource  Commission,  10543,  16630 
Boston  Harbor  Islands  Advisory  Council,  1171, 

5388,32123,38300     . 
Cape  Cod  National  Seashore  Advisory 
Commission,  1 1075,  31927,  37800 
Concessions  Management  Advisory  Board, 

15921 
Death  Valley  National  Park  Advisory 

Commission,  8989 
Delaware  Water  Gap  National  Recreation  Area 

Citizen  Advisory  Commission,  10544 
Denali  National  Park  and  Preserve  Subsistence 

Resource  Commission.  5367 
Gates  of  Arctic  National  Park  and  Preserve 

Subsistence  Resource  Commission,  25500 
Gettysburg  National  Military  Park  Advisory 

Commission,  3475,  24500 
Going-to-the-Sun  Road  Advisory  Committee, 

6620 
Golden  Gate  National  Recreation  Area  and 
Point  Reyes  National  Seashore  Advisory 
Commission,  19384 
Jimmy  Carter  National  Historic  Site  Advisory 

Commission,  17530 
Joshua  Tree  National  Park  Advisory 

Commission,  344% 
Kaloko-Honokohau  National  Historical  Park 

Advisory  Commission,  15648 
Kenilworth  Park,  Washington,  DC;  clean  up  and 
planning  for  use  of  park,  2424,  5367 


Lake  Clark  National  Park  Subsistence  Resource 

Commission,  4626,  10544 
Manzanar  National  Historic  Site  Advisory 

Commission,  16630 
Mojave  National  Preserve  Advisory 

Commission,  1 171 
National  Capital  Memorial  Commission,  8736 
National  Landmarks  Advisory  Commission, 

16410 
National  Park  System  Advisory  Board,  17530 
National  Preservation  Technology  and  Training 

Board,  24500,  32123,  39176 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee.  662 1 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission.  10544.  31 191 
Selma  to  Montgomery  National  Historic  Trail 

Advisory  Council.  24979.  36162 
Tallgrass  Prairie  National  Preserve  Advisory 

Committee,  1172 
Trail  of  Tears  National  Historic  Trail  Advisory 

Council,  15172 
White  House  Preservation  Committee,  31 191 
Wrangell-St  Elias  National  Park  Subsistence 
Resource  Commission,  5367 
Mining  plans  of  operations;  availability,  etc.: 
Wrangell-St.  Elias  National  Park  and  Preserve, 
AK,  17898 
National  Park  System: 

Management  policies  update,  2984 
National  Register  of  Historic  Places: 
Eligibility  determinations,  16631 
Pending  nominations,  1 172,  1646,  2984,  3736. 
4998,  6222,  7561,  9295.  1 1603.  12028, 
13988,  15172,  16411,  17675.  18349, 
21010,  21786,  25500,  30130,  31346. 
33573.  34497.  35956,  37164.  37998,  39424 
National  Trail  Systems: 
Official  trail  marker  insignias — 
Appalachian  National  Scenic  Trail,  16412 
California  National  Historic  Trail.  16412 
Ice  Age  National  Scenic  Trail.  16413 
Juan  Bautista  de  Anza  National  Historic  Trail. 

16413 
Mormon  Pioneer  National  Historic  Trail, 

16413 
Natchez  Trace  National  Scenic  Trail,  16414 
National  Recreation  Trails.  16417 
North  Country  National  Scenic  Trail.  16414 
Oregon  National  Historic  Trail,  16415 
Overmountain  Victory  National  Historic 

Trail,  16415 
Pony  Express  National  Historic  Trail,  16416 
Sanu  Fe  National  Historic  Trail,  16416 
Selma  to  Montgomery  National  Historic 

Trail,  16416 
Trail  of  Tears  National  Historic  Trail,  16417 
Native  American  Graves  Protection  and 
Repatriation  Act:,  6621 
Disposition  of  culturally  unidentifiable  human 
remains;  recommendations.  36462 
Native  American  human  remains  and  associated 
funerary  objects: 
61 1th  Air  Support  Group.  Elmendorf  Air  force 
Base.  AK— 
Inventory  from  Shemya  Island.  AK,  2424, 
33349 
Agate  Fossil  Beds  National  Monument.  National 
Park  Service.  Harrison.  NE.  et  al. — 
Inventory  from  Nebraska  panhandle  region. 
33350 
Anthropological  Studies  Center.  Archeological 
Collections  Facility.  Sonoma  State 
University.  CA — 
Inventoiy  from  Dry  Lagoon  State  Park.  CA. 
2425 


National  Park 

Arkansas  Archeological  Survey,  AR — 

Inventory  from  Parkin  Sute  Park.  AR.  24501 
Bemice  Pauahi  Bishop  Museum.  Honolulu. 
HI— 
Inventory  ftt)m  Kawaihae.  Kohala.  Island  of 

Hawaii.  17899 
Tobacco  pipe.  etc..  from  Oahu.  HI.  17305 
Wooden  images,  feather  cape  fragment, 
wooden  funnel,  bracelet,  etc..  from 
Kawaihae.  Kohala.  Island  of  Hawaii. 
17898 
California  Sute  Office.  Land  Management 
Bureau.  CA — 
Culniral  items  from  ancient  Lake  Cahuilla, 
CA.  26628 
Carnegie  Museum  of  Natural  History.  PA— 
Cayuga  cultural  items  from  Upper  Cayuga. 
NY,  24712 
Chugach  National  Forest,  Anchorage.  AK— 
Bone  needles,  etc.,  ftwrn  Prince  William 
Sound  Region,  AK.  16957 
Dayton  Museum  of  Natural  History,  OH — 

Apache  human  remains.  26629 
Denver  Art  Museum.  CO— 
Motoki  Society  buffalo  headdress  bundle. 

etc.,  11075 
Motoki  Society  snake  headdress  bundle,  etc., 
24712 
Federal  Bureau  of  Investigation,  San  Francisco, 
CA— 
Chief  Little  Bear  (Ute  Indian);  scalp  with 
eagle  feather,  24S01 
Heard  Museum,  Phoenix,  AZ — 

Rattles  and  paddles.  1 1076 
Land  Management  Bureau,  Alaska  Stale  Office, 
AK— 
Inventory  from  construction  site  in  Eagle, 
AK,  24714 
Maxwell  Museum  of  Anthropology,  University 
of  New  Mexico.  NM — 
Leather  medicine  man's  cap  with  turkey 
feathers.  2425 
Miami  University.  Sociology.  Gerontology,  and 
Anthropology  Department.  OH— 
Cayuga  record  stick,  etc..  20201 
Milwaukee  Public  Museum,  WI — 
Inventory  fit)m  mound  groups  on  Menominee 

reservation.  WI.  24502 
Inventory  fhjm  Oregon.  2426 
Museum  of  Anthropology.  University  of» 

Michigan.  MI;  inventory  from  Battle  Point 
Site.  Ottawa  County.  MI.  16958 
National  Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology, 
Washington,  DC- 
Native  Hawaiian  remains.  33351 
Nebraska  State  Historical  Society.  NE— 
Inventory  from  Genoa  and  Clarks  sites 

(Pawnee  villages).  2426 
Inventory  from  Valley.  Lancaster,  and  Nance 
Counties.  NE.  2427 
Nevada  Operations  Office.  Energy  Department, 
NV— 
Cultural  items  from  Nevada  Test  Site,  NV, 
26629 
Peabody  Museum  of  Archaeology  and 
Ethnology,  MA — 
Inventory  from  Georgia,  1 1077 
Memorial  totem  pole  bearing  Brown  Bear 
crest  from  Old  Cape  Fox  village.  AK. 
19795 
Peabody  Museum  of  Natural  History.  CT— 

Inventory  from  Kansas.  1 1077 
Pipestone  National  Monument,  Pipestone, 
MN— 
Pipe  belonging  to  Osage  Chief  Roan  Horse. 
16959 
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National  Park 

Public  Museum  of  Grand  Rapids.  MI — 
Marpiya  Okinaji  i;  Dakota  man  executed  in 
1862  follov  ing  United  Sutes-Dakota 
War.  33352 
Rochester  Museurr  and  Science  Center,  NY — 
Inventory  from  I  dadison  and  Oneida 
Counties.  NY.  11078 
San  [>iego  Archaei  ilogical  Center,  San  Diego 
CA— 
Pipe  fragments  i  nd  crystals  from  Saniee,  CA, 

16959 
Projectile  points  and  beads  from  Santee 
Greens  Site  CA,  33352 
School  of  America  i  Research.  Santa  Fe.  NM; 

Kiva  jars.  etc.   11079 
South  Dakota  Suu  Archaeological  Research 
Center.  SD— 
Inventory  from  ( 'Aay  County.  SD,  36464 
Yankton  Sioux  ( ultural  items  from  Vermillion 
Bluff  Villa]  e.  SD.  24714 
University  of  Alasl  :a  Museum.  Fairbanks.  AK — 
Bone  wedge  and  pumice,  etc..  from 

Kachemak  )ay  Region.  AK,  16961 
Inventory  from  !  Pledge  Island,  AK,  36464 
Worked  bone  fh  m  Kachemak  Bay  Region. 
AK,  16960 
University  of  Penn  sylvania.  Museum  of 
Archaeology  i  nd  Anthropology.  PA — 
Inventory  from  ( 'ayuga  County.  NY,  2428 
Inventory  from  1  Jorton  Sound  Region.  AK. 

20201 
Inventory  from  '  Tukon  Island.  AK.  24503 
Utah  Museum  of  ^  atural  History.  UT; 
ceremonial  fei  ithers.  etc.,  from  Navajo 
hogan  in  soutlicastem  Utah,  21787 
'  Virginia  Departmei  it  of  Historic  Resources,  VA; 
inventory  fror  i  Rockbridge  County.  VA, 
6622 
Oil  and  gas  plans  of  >perations.  etc: 

Big  Cypress  Natioi  lal  Preserve,  FL,  1 1079 
Realty  actions;  sales,  leases,  etc.: 
California.  20831 

Saint  Paul's  English  Lutheran  Church, 
Washington,  DC,  11080 
Reports  and  guidance  documents;  availability,  etc.: 
Director's  Order  I'  K  records  management, 

37164 
Director's  Order  4: 1;  accessibility  for  visitors 
with  disabilities  in  NPS  programs, 
facilities,  and  services.  5887 
Director's  Order  4' ';  soundscape  preservation 

and  noise  mai  agement,  1 8350 
Director's  Order  5.  i;  special  park  uses;  policy 

guidaiKe  for  i  lanagers,  20832 
Director's  Order  51 1;  Structural  Fire 
Management  Yogram.  33827 
Director's  Order  8  ';  non-NPS  Federal-Aid  roads 

and  highways  in  NPS  units,  18350 
Standard  concessio  n  contract;  revision,  26052 
Standard  language  concession  contracts  and 
environmental  protection  provisions; 
amendments  ^d  exhibits.  9060 

Park.  El  Portal 
Administrative  Site,  CA;  leasing 
regulations/gu  delines.  10545.  30608 
Telecommunications  jfacilities;  construction  and 
operation: 
Great  Falls  Park,  VA;  cellular  telephone 
monopole  wit  i  support  facility.  35664 

National  PartneKhip  for  Reinventing 
Government 

NOTICES 

Grants  and  cooperati  je  agreements;  availability, 
etc. 
BEST  Communiti^ 
to  boost  educi  ition, 
lifelong  leami  ng 
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performance  partnerships 

.  skills,  training,  and 
.6240 


National  Science  Foundation 

RULES 

Freedom  of  Information  Act  and  Privacy  Act; 
implementation,  1 1 740 

PROPOSED  RULES 

Semi-annual  agenda.  23652 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 1 82. 

5916.  14320.  17681.40143 
Submission  for  OMB  review;  comment  request, 

1647.  1 1808.  34740.  35964.  36740 
Antarctic  Conservation  Act  of  1978;  permit 
aR)lications.  etc..  1648.  5375.  6398,  8210, 
19394,  19395,  19929.  21212.  30641.  33377 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Research  and  Education 

Advisory  Committee.  24716 
Graduate  Education  Special  Emphasis  Panel  et 

al..  39442.  40702 
National  Science  Board.  7569.  17682 
U.S.  National  Assessment  Synthesis  Team  (No. 

5219).  4628 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Global  Ocean  Ecosystems  Dynamics  Project. 

16883 
Meetings: 
AdvaiKed  Computational  Infrastructure  and 

Research  Special  Emphasis  Panel.  19930, 

26239 
Advanced  Networking  and  Infrastructure 

Research  Special  Emphasis  Panel.  6241. 

6242.  36740 
Alan  T.  Waterman  Award  Committee.  21% 
Anthropological  and  Geographic  Sciences 

Advisory  Panel,  10836 
Astronomical  Sciences  Special  Emphasis  Panel. 

21793 
Bioengineering  and  Environmental  Systems 

Special  Emphasis  Panel.  2988.  13055, 

13996,  26240,  31613.  34504.  38863. 

38864,  38865 
Biological  infrastructure  Advisory  Panel,  15182 
Biological  Infrastructure  Special  Emphasis 

Panel,  139% 
Biological  Sciences  Advisory  Committee, 

13056,26240,  39443 
Biological  Sciences  Special  Emphasis  Panel, 

21%,  2197,  4567,  4628,  10837,  139%. 

19930,  26240 
Biomolecular  Processes  Advisory  Panel,  10837 
Biomolecular  Stmcture  and  Function  Advisory 

Panel,  13056 
Cell  Biology  Advisory  Panel,  10838,  13056 
Chemical  and  Transport  Systems  Special 

Emphasis  Panel.  2988.  10838.  13997, 

19930,  37804,  38864.  38865 
Chemistry  Special  Emphasis  Panel,  17682, 

37804 
Civil  and  Mechanical  Systems  Special  Emphasis 

Panel,  536.  7569.  7570.  19930.  21793. 

26240.  31613.  34504.  37804,  37805,  40703 
Cognitive,  Psychological,  and  Language 

Sciences  Advisory  Panel,  13056 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee.  15654. 

34504.  38863 
Computer-Communications  Research  Special 

Emphasis  Panel.  2197,  2989,  6242 
[)esign.  Manufacture,  and  Industrial  Innovation 

Special  Emphasis  Panel,  4628,  6242,  7570, 

10839.  13057.  13997.  15182,31614. 

37805.  38865 


Developmental  Mechanisms  Advisory  Panel. 

19930 
Earth  Sciences  Proposal  Review  Panel.  6242, 

19931 
Economics.  Decision  and  Management  Sciences 

Advisory  Panel.  7570,  7571,  13057 
Educational  Systemic  Reform  Special  Emphasis 

Panel.  26240.  26241 
Education  and  Human  Resources  Advisory 

Committee.  13058 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  2197.  2989.  4567,  4568, 

10839,  13058.  15183.  19931,  26241, 

31614,  32130,  36740.  37805,  38864 
Elementary,  Secondary,  and  Informal  Education 

Special  Emphasis  Panel.  1 3997 
Engineering  Advisory  Committee.  19931 
Engineering  Education  and  Centers  Special 

Emphasis  Panel.  l5058,  19932.  21793. 

26241.32131,34504 
Equal  Opportunities  in  Science  and  Engineering 

Advisory  Committee.  757 1 
Experimental  and  Integrative  Activities  Special 

Emphasis  Panel.  537,  10839,  13058. 

15183.31614.32131,38864 
Experimental  Program  to  Stimulate  Competitive 

Research  Special  Emphasis  Panel,  10839. 

26241 
Genetics  Advisory  Panel.  10840.  31615 
Geosciences  Advisory  Committee,  19932 
Geosciences  Special  Emphasis  Panel,  4628. 

13059.  15654.  18139.  18140.  19932. 
26242.31615.37806 

Graduate  Education  Special  Emphasis  Panel, 

2198,32131 
Human  Resource  Development  Special 

Emphasis  Panel,  13059,  19932.  21793 
Information  and  Intelligent  Systems  Special 

Emphasis  Panel,  2989,  13059,  31615. 

34505.  37806 
Integrative  Activities  Special  Emphasis  Panel. 

31615 
Interagency  Arctic  Research  Policy  Committee. 

7400 
Materials  Research  Special  Emphasis  Panel. 

2990.  13060.21794 
Mathematical  and  Physical  ScietKes  Advisory 

Committee.  4568.  13997 
Mathematical  Sciences  Special  Emphasis  Panel, 

537,  2198.  2199,  7571.  13060.  13998, 

15183 
Methods,  Cross- Directorate,  and  Science  and 

Society  Advisory  Panel,  7572,  15183, 

21794 
Neuroscience  Advisory  Panel,  6242.  6243.  7572 
NSB  Public  Service  Award  Committee,  10840 
Physics  Special  Emphasis  Panel.  6243,  7572, 

13060.  15654.  31616 

Physiology  and  Ethology  Advisory  Panel.  2990. 

13061.  15184,  15654 

Polar  Programs  Advisory  Committee.  18140, 

21795,  26242 
Polar  Programs  Special  Emphasis  Panel,  35145, 

37806 
Public  Affairs  Advisory  Group,  15184,  18378, 

36741 
Research.  Evaluation,  and  Communication 

Special  Emphasis  Panel,  21795,  31616, 

32131 
Small  Business  Industrial  Innovation  Advisory 

Committee,  Visitors  Committee.  18140. 

21795.  40703 
Social  and  Political  Science  Advisory  Panel, 

13998.  17682 
Social.  Behavioral,  and  Economic  Sciences 

Advisory  Committee.  21795 
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Systematic  and  Population  Biology  Advisory 

Panel,  19932 
U.S.  National  Assessment  Synthesis  Team, 

31616,  33849 
Undergraduate  Education  Special  Emphasis 
Panel.  6243,  18140,  38865 
Meetings;  Sunshine  Act,  791,  3742.  12283,  24513 
Reports  and  guidance  documents;  availability,  ete.: 
Climate  Change  Intergovernmental  Panel;  third 

assessment  report,  21795 
National  Assessment  Synthesis  Report,  36845 

National  Skill  Standards  Board 

NOTICES 

Meetings,  12038,  25506 

National  Telecommunications  and 
Information  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  30956 
Digital  Millennium  Copyright  Act: 
Electronic  commerce  development;  report  to 
Congress,  35673 
Grants  and  cooperative  agreements;  availability, 
ete.: 
Public  Telecommunications  Facilities  Program, 
9188 
Applications  received;  list,  30516 
Technology  Opponunities  Program,  682,  31416 
Meetings: 
All-hazard  warning  network;  comment  request, 

40080 
Child  Online  Protection  Act  Commission,  8682 
Minority  media  ownership;  comment  request, 

40081 
Rural  and  small  market  access  to  local 
television  broadcast  signals,  7362 
Satellite  communications  market  and  role  of 
intergovenmiental  satellite  organizations; 
comment  request,  20804 
Ultrawideband  sigtial  effects  on  Federal  radio 
receivers;  ultrawideband  systems  test  plan; 
comments  request,  40614 

National  Transportation  Safety  Board 

NOTICES 

Aircraft  accidents;  hearings,  ete.: 
Little  Rock,  AR;  American  Airlines,  Inc.,  Flight 
1420,  McDonnell  Douglas  MD-82: 
accident  3256 
Meetings: 
Commercial  drivers  license  and  medical 
certification;  hearing,  2443 
Meetings;  Sunshine  Act.  4855,  24230,  25506, 
26857,  30642,  31617.  33377,  35965,  38306 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act,  10565 

Natural  Resources  Conservation 
Service 

RULES 

Organization,  fiiiKtions,  and  authority  delegations: 
Headquarters  reorganization,  1 478 1 

NOTICES 

Conservation  Practices  National  Handbook: 
Conservation  practice  standards,  new  or  revised; 
comment  request,  6355,  19357 
Environmental  statements;  availability,  ete.: 
Barataria  Basin  Landbridge  Shoreline  Protection 
Project,  LA.  8116 


Black  Bayou  Culverts  Hydrologic  Restoration 

Project,  LA,  35885 
Buffalo  Rapids  Watershed,  MT,  2577 
Caernarvon  Diversion  Outfall  Management 

Project,  LA,  14939 
Meadow  Branch  Watershed,  NC,  8117 
South  Darlington  Watershed,  SC,  16873 
TE-36  Thin-Mat  Floating  Marsh  EnhaiKement 

Demonstration  Project,  LA.  1 1760 
Upper  Deckers  Creek  Watershed.  WV,  36109 
Environmental  statements;  notice  of  intent: 
New  Potter  Bayou  Watershed.  MS.  20133 
Upper  Tygart  Valley  River  Watershed,  WV, 
13712 
Field  office  technical  guides;  changes: 
Indiana,  5307,  1 1760,  26809,  38499 
Iowa,  2928,  6584 
Kentucky.  7348 
Louisiana,  8681 
Mississippi,  868 1 
New  Yoric,  18031,38498 
North  Dakota,  16165 
Oregon,  8335,  16373,  30390 
South  Dakou,  39121,  40077 
Tennessee,  32075.  35602 
Texas,  17253 
Washington,  8335,  30390 
Wisconsin,  10046,  10466 
Meetings: 
Agricultural  Air  Quality  Task  Force,  3653. 

38241 
Farmland  Protection  Policy  Advisory 

Committee.  40606    - 
Reports  and  guidance  documents;  availability,  ete.: 
Comprehensive  Nutrient  Management  Plans; 

development;  technical  guidance.  13936 
Natural  Resources  Conservation  Service 

Conservation  Programs  Manual:  research 

conservation  and  development;  comment 

request,  20133,39858 
Pest  management  technical  assistaiKe  policy; 

comment  request,  25300 

Navy  Department 

RULES 

Archeological  research  permits  on  ship  and  aircraft 

wrecks;  application  guidelines,  31079 
Attorneys  practicing  under  cognizance  and 

supervision  of  Judge  Advocate  General; 

professional  conduct.  15059 
Freedom  of  Information  Act;  implementation. 

24635 
Penonnel: 

Legal  assistance.  26748 
Privacy  Act;  implementation.  31456 

PROPOSED  RULES 

Privacy  Act;  implementation.  31505 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12523, 
30393,  30394 
Base  realignment  and  closure: 
Surplus  Federal  Property — 
Naval  Air  Station,  Key  West,  FL,  6592 
Environmental  statements;  availability,  etc.: 
Base  realigtunent  and  closure — 
Marine  Corps  Air  Station  El  Toro.  CA,  20437 
Naval  Air  Station  Agana.  GU.  33302 
Naval  Air  Station  Alameda  and  Fleet  and 
Industrial  Supply  Center  Oakland's 
Alameda  Annex  and  Facility.  CA.  12524 
Naval  Hospital  Philadelphia.  PA.  1 602 
Naval  Sution  Puget  Sound  (Sand  Point).  WA. 
21404 
Marine  Corps  Air  Station  Yuma.  AZ;  improved 
ordnance  storage.  6999 


Naval  Air  Station  Fallon.  ,NV;  range  training 

complex  requirements.  5657.  20198 
NIMITZ-class  aircraft  carriers  in  support  of 
U.S.  Pacific  Fleet;  home  port  facilities 
development.  6181 
North  Pacific  Acoustic  Laboratory.  HI;  sound 

source  and  cable  reuse.  39 1 35 
WINSTON  S.  CHURCHILL  (DDG  81;  ship 
shock  trial).  4236 
Environmental  statemenLs;  notice  of  intent: 
Atlantic  Fleet  F/A-18  EiF  aircraft  introduction 

on  East  Coast  of  U.S..  39373 
Base  realignment  aiMJ  closure — 
Naval  Ammunition  Support  Detachment. 
Vieques.  PR.  20437 
Peari  Harbor.  HI;  Ford  Island  development. 
20141 
Inventions,  Government-owned;  availability  for 
licensing,  1146.  8348.  10058,  15898,  16899. 
19746.  33526.  36675.  37122.  39603 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel, 

12533.  15899.  26820 
Marine  Corps  University  Board  of  Visitors, 

25317 
Naval  Academy.  Board  of  Visitors.  1 4545. 

35620 
Naval  Postgraduate  School  Board  of  Advisors 

to  Superintendent.  6593 
Naval  Research  Advisory  Committee.  1 146, 

31890.38814 
Ocean  Research  Advisory  Panel.  19879 
Planning  and  Steering  Advisory  Committee, 
38815 
Organization,  fuiKtions,  and  authority  delegations: 
Commander,  Naval  Inventory  Control  Point; 
museum  exchange  program  responsibility, 
1146 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Ford  Motor  Co..  15899 
Nanoptics.  Inc..  34454 
National  Technology  Transfer  Center.  30394 
Scheps.  Richard,  30976 
Thiokol  Propulsion,  5327 
Virotek,  LLC,  6184 
Privacy  Act- 
Systems  of  records,  6184,  17643,  17645.  35620 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act  12581.  30137 

Northeast  Dairy  Compact 
Commission 

RULES 

Over-order  price  regulations: 
Compact  over-order  price  regulations — 
Defmitions  and  required  action  dates; 
technical  amendments,  161 18 
Milk  supply  management  plan,  34570 

PROPOSED  RULES 

Over-order  price  regulations: 

Supply  management  program;  hearings,  12146 
Technical  amendments;  hearing,  1825 

NOTICES 

Meetings,  3980,  10840,  137%,  20490.  31934. 
39443 

Northeast  Interstate  Low-Level 
Radioactive  Waste  Commission 

RULES 

Party  to  Comftact;  State  eligibilitv  declaration, 
30833 
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PROPOSED  RULES 

Party  lo  Compaci ;  State  eligibility  declaration, 
13700 

Nuclear  Regulatory  Commission 


correct  on 


ui 


cae 


3t91 


RULES 

Fee  schedules 

FY).  36946 
Fee  schedules 

FY); 
Production  and 
licensing: 
Emergency 

nwdels. 
Maintenance 
Noncombustib  e 
materials; 
38182 
Nuclear  power 
Spent  nuclear 
waste; 

require  men  tl: 
Approved  spei  t 
14790.  I 
38715 
Correction, 
Well  logging 
safety 
Energy 

regulatory 


re^  ision;  100%  fee  recovery  (2000 


revisions;  100%  fee  recovery  (1999 
.  11204 
lization  facilities;  domestic 


cooling  system  evaluation 
13 
effectiveness  monitoring,  34913 
fire  barrier  penetration  seal 
requirement  eliminated,  etc.. 


plants — 

and  high-level  radioactive 
indedendent  storage;  licensing 


fu<l 


(299. 


3J7 


fuel  storage  casks;  list,  1 2444. 

•.  24623,  24855.  25241. 
18 
!234.  11458.  17552 

licenses  and  radiation 


op(  rations; 
requii  emcnts: 


compefisation 


basid 


80' '2 


PROPOSED  RI|LES 

Fee  schedules 

FY).  16250 
Performance 
guidelines; 
Workshop, 
Plants  and  materials 
Power  reactor 
evaluatioi  i 
36649 
Production  and 
licensing: 
Antitrust  rev 
Nuclear  Energ^ 

informed 

Nuclear  powa 

PerformaiK( 

option; 

Risk-informed 


re  'ision;  100%  fee  recovery  (2000 


view 


Radioactive  mau  rial 
Nuclear  waste 
to  Native 
Radioactive 
repositories: 
Yucca  Mount4in 
Licensing 
Rulemaking  petitions: 
Barbour.  Dont  ikl 
Christie,  Bob. 
Epstein.  Eric 
Metabolic  So|itions 

Correction. 
Natural 

NiKlear  Ener^ 
United  Plant 
Westinghouse 
Semi-annual  age  nda. 
Spent  nuclear 

waste;  indebendent 
requiremem  s 
Approved 

additions 
Interim  storag : 
37712 
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Resou  rccs 


sources  and  other 
clarifications,  20337 


activities;  high-level 
vision.  3615.  26772 


physical  protection: 
physical  protection  regulations  re- 
radiological  sabotage  definition. 

litilization  facilities;  domestic 


authority;  clarification.  3394 
Institute;  Option  2  risk- 
regulations;  workshop.  20387 
reactors — 

based  approach;  voluntary 
workshop.  31837 
revisions;  special  treatment 
requirem^ts.  1 1 488 

packaging  and  transportation: 
shipments;  advance  notification 
American  Tribes.  18010 
c.  high-level;  disposal  in  geologic 


.NV 
process;  public  meetings.  20388 
is: 

A..  3394 
829 
,  oesph.  30550 

denied.  21673 
26148 

Defense  Council.  40548 
Institute.  34599.  36647 
$uard  Workers  of  America.  30018 
Electric  Co.  LLC.  6044 
23920 
and  high-level  radioactive 
storage;  licensing 


fuel  storage  casks;  list 
3397.  38794,  38795 
for  greater  than  class  C  waste. 


NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  2648, 

6398,  6399,  1 1608,  11^,  1 1809,  15020. 

16420,  19395,  21030,  24230,  33582, 

35965,  35966;  36473,  38605.  39205 
Submission  for  OMB  review;  comment  request, 

537,  7897,  8450,  15373.  17904,  17905, 

24998,  31352,  34505,  34506,  37582, 

38866,  39206 
Commercial  nuclear  power  plants;  regulatory 

oversight  program;  allegation  process,  6399 
Committees;  establishment,  renewal,  termination, 
etc.: 
Medical  Uses  of  Isotopes  Advisory  Committee, 

19030 
Nuclear  Waste  Advisory  Committee,  34741 
Decommissioning  plans;  sites: 
Aberdeen  Proving  (jround.  MD;  U.S.  Army 

Research  Laboratory;  Depleted  Uranium 

Study  Area,  Transonic  Range,  17321 
Commonwealth  Edison  Co.;  Zion  Nuclear 

Power  Sution,  Units  1  and  2,  IL.  19796 
Molycorp.  Inc. — 

Washington,  PA  site.  20491 
York.  PA  facility.  30140 
NASA  Plum  Brook  Reactor  Facility.  ND.  12040 
Picatinny  Arsenal,  NJ;  U.S.  Army  Tank- 
Automotive  and  Armaments  Command; 

Building  61  IB,  17322 
UCAR  Carbon  Co.,  Inc.;  Union  Carbide  Corp. 

facility,  LawreiKcburg.  TN.  1 10% 
University  of  Virginia  Reactor.  VA.  17684 
West  Valley  Demonstration  Project  and  Site. 

NY;  policy  statement.  538,  9300 
Enforcement  actions;  policy  and  procedure; 

revision.  25368 
Environmental  statements;  availability,  etc.: 
AmeiCen  Energy  Co..  LLC.  5001.  13339 
Arizona  Public  Service  Co.,  1 1097 
BNFL  Fuel  Solutions  Corp.,  1 1099 
Carolina  Power  &  Light  Co.,  14322 
Commonwealth  Edison  Co.,  10841,  21491. 

36474,  36476 
Consumers  Energy  Co.,  16971 
Decommissioning  of  nuclear  facilities,  19397 
Duke  Energy  Corp.,  7401.  13340,  15659 
Entergy  Nuclear  Generation  Co.,  16972 
Entergy  Operations,  Inc.,  1 5660 
FirstEnergy  Nuclear  Operating  Co.,  794,  2201, 

26858,  31021 
Florida  Power  Corp.  et  al.,  10120.  12592 
Geological  Survey.  10567 
Holtec  International.  2995.  7575.  11350 
il-VI,  Inc..  34507 

Indiana  Michigan  Power  Co..  1 1 100,  16421 
Iowa  State  University,  25964 
National  Aeronautics  and  Space  Administration, 

16421 
Northeast  Nuclear  Energy  Co.,  39443 
Northeast  Nuclear  Energy  Co.  et  al.,  25{X)3 
Northern  States  Power  Co.,  7897 
Nuclear  facilities  decommissioning;  meetings, 

25395 
PECO  Energy  Co.,  11612 
Plateau  Resources  Ltd.,  12593 
Portland  CJeneral  Electric  Co..  20837 
Power  Authority  of  State  of  New  York.  1 183 
Rhode  Island  Atomic  Energy  Cotiunission. 

31617 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  fuel 

storage  installation,  39206 
Southern  California  Edison  Co.,  9301 
Southern  Nuclear  Operating  Co.,  Inc.,  15661, 
I  36477 


Tennessee  Valley  Authority.  10844.  20209 
Vermont  Yankee  Nuclear  Power  Corp..  1648. 

37583 
Environmental  statements;  notice  of  intent: 
Entergy  Operations.  Inc..  13061 
Nuclear  facilities  decommissioning;  meetings, 

13797,  34741 
Private  Fuel  Storage,  L.L.C.,  6401 
Southern  Nuclear  Operating  Co.,  19797 
Export  and  import  license  applications  for  nuclear 
facilities  and  materials: 
Bayou  Steel  Corp.,  7898.  8748 
Poco  Graphite,  Inc.,  15373 
Transnuclear,  Inc.,  12285 
Meetings: 

10  CFR  Part  70;  standard  review  plan.  5002 
Consensus  standards  development  and  use;  NRC 

coordination  with  standards  development 

organizations.  39444 
Decommissioning  standards  review  plan; 

workshop,  309 
Environmentally  assisted  cracking;  stakeholders 

workshop,  12594 
General  Electric  Co.;  Vallecitos  Nuclear  Center. 

CA;  agency  responsibilities,  7402 
High-bumup  fuel  behavior  under  postulated 

accident  conditions;  experts.  2996.  13798, 

31619 
Integrated  Safety  Analysis  guidance  document, 

etc..  35968 
National  Materials  Program  Working  Group, 

8751 
Nuclear  fuel  cycle  facilities  oversight  program; 

workshop,  5916,  13062,  20837 
Nuclear  materials  regulatory  applications; 

prioritization  for  new  risk-formed 

approaches;  workshop,  14323 
Nuclear  Waste  Advisory  Conmiittee,  5377, 

12595,  14634,  20838,  33583,  40703 
Pilot  Program  Evaluation  Panel,  1417 
Radiation  Standards  Interagency  Steering 

Committee,  34508 
Reactor  Oversight  Process  Pilot  Program; 

workshops.  5917 
Reactor  Safeguards  Advisory  Committee.  1649. 

1650.  2204.  4447,  7402,  8211,  10121, 

10122,  12041,  13998,  14634,  17907, 

18383.  20838.  20839,  21492,  26644, 

31 197,  31620,  31942,  33584,  39445,  39446 
Review  process  for  petitions;  discussion  about 

comments,  2650 
Risk-informed  corrective  action  program,  3497 
Solid  materials  control;  staff  working  group, 

5377 
Spent  fuel  shipping  casks;  bumup  ciedit; 

technical  experts'  meeting,  20492 
Standard  Review  Plan;  stakeholders.  15374 
Technical  basis  document  for  dose  modeling  to 

support  decommissioning;  workshop, 

30141 
Technical  requirements;  risk-informed  revisions; 

workshop  and  website.  1 40 
Meetings;  Sunshine  Act,  538,  1918,  2996.  3259. 
3981,5002.6643.7898.  10122.  1 1 101, 
12041,  13999.  15185.  16671.  17908.  19933. 
21034.  24514.  25507.  30450.  31353.  33585, 
34742.  36169.  37420.  38606.  3%3I 
Memorandums  of  understanding: 
Energy  Department;  sealed  sources 

management.  1 1 84 
Federal  Bureau  of  Investigation;  nuclear  threat 

incidents  involving  NRC  1     nsed  facilities, 

materials,  or  activities.  3 1 1  ^7 
Nuclear  waste  and  spent  fuel  shipments: 
Governors'  designees  receiving  advaiKed 

notification;  list,  40704 
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Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices, 
1918,  4268,  6402,  9000,  12286,  15375, 
17908,  21034,  25396.  25761,  31354,  33586. 
34743,  37420,  39956 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Headquarters,  White  Flint  Complex, 
Rockville,  MD,  16672 
Petitions;  Director's  decisions: 
Consolidated  Edison  Co.  of  New  York,  Inc., 

19398,  20839 
Northeast  Nuclear  Energy  Co.  et  al.,  9303 
Power  Authority  of  State  of  New  York,  17930 
Production  and  utilization  facilities;  domestic 
licensing: 
Technical  requirements;  risk-informed  revisions; 
workshop,  7075 
Radiation  protection  standards: 
NRC-licensed  facilities;  radiological  criteria  for 
decommissioning  (license  termination) — 
Screening  values  use  to  demonstrate 

compliance;  criteria  clarification,  37186 
Radiation  safety  inspections  of  licensed  activities 
on  offshore  facilities  and  laybarges  in  Federal 
jurisdiction;  letter  of  agreement  with  MMS, 
11612 
Radiation  Standards  Interagency  Steering ' 

Committee;  website,  30451 
Regulatory  agreements: 
Louisiana;  termination,  25508 
Oklahoma,  36169,  37437,  38607,  39966 
Regulatory  guides;  issuance,  availability,  and 
withdrawal,  6644,  15397,  19798.  24231, 
24232,  31942,  38866 
Reports  and  guidance  documents;  availability,  etc.: 
Abnormal  occurrences;  annual  report  to 

Congress,  12041 
Environmental  standard  review  plan;  update, 

13798 
Materials  licenses,  consolidated  guidance — 
Service  provider  licenses;  program-specific 

guidance.  36846 
Special  nuclear  material  of  less  than  critical 
mass  licenses;  program-specific 
guidance,  24514 
Mixed  oxide  fiiel  fabrication  facility;  application 
review;  standard  review  plan,  4856,  1 3063 
Nuclear  byproduct  material  risk  review;  NRC 
and  Agreement  State  materials  licensing 
and  inspection  personnel;  survey  results, 
36479 
Nuclear  byproduct  material  systems;  risk 
analysis  and  evaluation  of  regulatory 
options,  31620 
Nuclear  power  reactors — 
License  termination  plans  evaluation;  standard 

review  plan,  35675 
Operator  licensing  examination  standards, 
15020 
Probabilistic  risk  assessment  use  in  plant- 
specific,  risk-informed  decisionmaking; 
standard  review  pfan,  19030 
Workshop,  15396 
Radiological  criteria  compliance  for  license 
termination  and  decommissioning  standard 
review  plan;  guidances  combined,  1 10% 
Source  and  byproduct  materials;  systematic 
radiological  assessment  of  exemptions, 
3259 
Spent  fuel  dry  storage  facilities;  standard  review 

plan,  20839 
Spent  fuel  pool  accident  risk  at 

decommissioning  nuclear  power  plants; 
technical  smdy,  8752 


Spent  fuel  shipment  risk  estimates: 

reexamination.  37186 
Staff  meetings  open  to  public;  policy  statement, 

3982 
Strategic  plan  (2000-2005  FY);  comment 

request,  11613 
Tank  waste  remediation  system  privatization 
project;  license  application  review;  standard 
review  plan,  25004 
Transportation  packages  for  spent  nuclear  fuel; 
standard  review  plan,  20839 
Safety  analysis  and  evaluation  reports;  availability, 
etc.: 
Westinghouse  Electric  Co.,  18383 
Senior  Executive  Service: 
Executive  Resources  Board;  ntembership,  34509 
Perfonnance  Review  Boards;  membership, 
15663 
Applications,  hearings,  determinations,  etc.: 
ABB  C-E  Nuclear  Power,  Inc.,  17683 
Air  Force  Department,  McClellan  Nuclear 

Radiation  Center,  CA,  101 15 
AmeiGen  Energy  Co.,  LLC.  7071,  1 1609, 
19029,  193%.  26642.  32132,  35404 
Arizona  Public  Service  Co.  et  al.,  34370 
Army  Department;  Jefferson  Proving  Ground, 

IN,  7573 
Army  Research  Laboratory,  33582 
Baltimore  Gas  &  Electric  Co.,  12038,  16670, 

25%3 
Carolina  Power  &  Light  Co.,  791,  792,  1 182, 

15655.  30449 
Caroliiu  Power  &  Light  Co.  et  al.,  21481 
CBS  Corp.,  10841.  12040,  21483 
Commonwealth  Edison  Co..  793.  7072.  8749. 
11809.  12582.  12583,  12584.  12585. 
12586.  15933.  38606 
Commonwealth  Edison  Co.  et  al..  5702.  8994, 

12581,  15655 
Consolidated  Edison  Co.  of  New  York.  Inc.. 

3256,  10565,  16230.  18378.  21031 
Consumers  Energy  Co.,  6638,  1 1089,  18379. 

31352 
Detroit  Edison  Co..  13336 
Duke  Energy  Corp..  6243.  16968.  17683.  34506 
Energy  Department.  18141 
Entergy  Nuclear  Generation  Co..  1 7905 
Entergy  Operations.  Inc.,  7074,  1 1609,  16670. 

37413 
Envirocare  of  Utah  and  Snake  River  Alliance. 

25760 
FirstEnergy  Nuclear  Operating  Co..  15656. 

31017,37414 
Florida  Power  &  Light  Co.  et  al.,  101 15 
Rorida  Power  Corp..  14631,  34740 
Florida  Power  Corp.  et  al..  14321 
GPU  Nuclear,  Corp.,  21484 
GPU  Nuclear  Corp.  et  al.,  31021 
GPU  Nuclear,  Inc.,  et  al..  37417 
GRAYSTAR.  Inc.,  38867 
Hydro  Resources,  Inc.,  6638,  7074 
lES  Utilities  Inc.,  5703 
lES  Utilities  Inc.  et  al..  31934 
Indiana  Michigan  Power  Co.,  2199.  6638, 

10116 
International  Uranium  (USA)  Corp..  308,  26242, 

26243 
Kaiser  Aluminum  &  Chemical  Corp.,  12283 
Maine  Yankee  Atomic  Power  Co.  et  al..  15657 
Moab  Mill  Reclamation  Trust.  1 38.  20490 
Molycorp.  Inc..  3258.  25506 
Niagara  Mohawk  Power  Corp.,  2443.  37807 
North  Atlantic  Energy  Service  Corp.  et  al., 

18380,26640 
Northeast  Nuclear  Energy  Co.,  7573,  1 1092, 
14632,31617,35145 


Northeast  Nuclear  Energy  Co.  et  al.,  2990, 

4265.  6640,  8451,  1 1091,  18381,  21486. 

26641 
Nofthem  States  Power  Co.,  6641,  6642.  7574. 

8995,  1 1835.  24999,  25001,  31935,  31937. 

31938,31939 
Omaha  Public  Power  District,  1 181 1,  15184 
Pacific  Gas  &  Electric  Co..  21032 
Pathfinder  Mines  Corp..  101 18.  30450 
PECO  Energy  Co..  12587.  12588.  12589 
PECO  Energy  Co.  et  al.,  8451,  89%.  24717 
Philippon.  Michel  A..  6245 
Plateau  Resources  Ltd..  33850 
Portland  General  Electric  Co.,  7074.  25367 
Portland  General  Electric  Co.  et  al..  30642 
Power  Authority  of  Sute  of  New  York,  39953. 

39954 
PP&L,  Inc..  1 161 1,  21487.  24718,  25507 
PP&L,  Inc..  etal.  37418 
Private  Fuel  Storage.  L.L.C.,  24230,  37184 
Public  Service  Electric  &  Gas  Co.,  4446.  8452, 

8453,  11094.  12591.  15657.  30137.  33378 
Public  Service  Electric  &  Gas  Co.  et  al.,  8997. 

8999.24720,24721 
Quivira  Mining  Co..  17321.  36741,  40144 
Rio  Algom  Mining  Corp..  5704 
Sacramento  Municipal  Utility  District.  35406 
Sequoyah  Fuels  Corp..  3980 
Snake  River  Alliance  and  Envirocare  of  Utah, 

19397 
Southern  California  Edison  Co.,  2648,  2991. 

2993.  4265 
Southern  Nuclear  Operating  Co..  Inc..  13061. 

17543.39443 
Tennessee  Valley  Authority.  1 1348,  15373. 

18141 
U.S.  Army  Jefferson  Proving  Ground  Site,  IN, 

18382 
Union  Electric  Co.,  101 18 
Vermont  Yankee  Nuclear  Power  Corp.,  4999. 

5376.  8749 
Virginia  Elec&ic  &  Power  Co..  1 183.  2201. 

13797 
Washington  Public  Power  Supply  System. 

17906 
Western  Soil.  Inc..  21489 
Wisconsin  Electric  Power  Co..  5705.  14633. 

31940,  35966 
Wisconsin  Public  Service  Corp..  4266.  16969 
Wisconsin  Public  Service  Corp.  et  al.,  5706. 

31941 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings: 
Spent  nuclear  fuel  and  high-level  radioactive 

waste;  management  and  transportation; 

human  factors,  etc..  35968 
Yucca  Mountain.  NV.  repository.  1233.  15021 

Occupational  Safety  and  Health 
Administration 

RULES 

Safety  and  health  standards,  etc.: 
Cargo  handling  and  related  activities  conducted 
aboard  vessels  and  at  marine  terminals: 
technical  amendments.  40936 
State  plans;  development,  enforcement,  etc.: 
Nevada,  20735 

Postal  Service  coverage  issues;  Federal 
enforcement  level  changes  in  various 
States.  36617 
Correction.  38429 
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progiam — 


PROPOSED  RULtS 

Occupational  safety 
Ergonomics 
Hearing  and 
Hearings,  4795 , 
State  aixl  local 
and  rai 
location  c 


cl^flcation,  10042 
11948,  13254,  19702 
governments.  Postal  Service, 
economic  impact:  hearing 
liange,  33263.  37322 


ilroiids: 


NOTICES 

Agency  information 


Proposed  collccti(  »n;  comment  request.  3977. 


3978.  3979, 
11088,  123 


Applied  Research 
Curtis-Straus  LL( ' 
NSF  International . 


and  health  standards: 


collection  activities: 


,6747,  11085.  11086.  11087, 
1  (,  15018.  15650,  15651. 
15652.  1696'.  35127.  35128,  39944 
Reporting  and  re<  ordkeeping  requirements. 
24512.  26662 
Committees:  establishment,  renewal,  termination, 
etc. 
Maritime  Adviso^  Committee  for  Occupational 
Safety  and  health,  3740,  13325 
Grants  and  cooperai  Ive  agreements:  availability, 
etc.: 
Internet-based  O^HA  expert  compliaiKe 

assistaiKe  system:  training  program,  21028 
Susan  Harwood  Training  Program.  17316. 
24512 
Meetings: 
Construction  Saf^  and  Health  Advisory 

1261.20836 
Maritime  Advisoiy  Committee  for  Occupational 

Safety  and  t^ealth.  4842 
Occupational  Safity  and  Health  Federal 

Advisory  Cc  uncil.  4843.  30449 
Occupational  Safi  :ty  and  Health  National 
Advisory  Committee.  12578.  31 194 
Nationally  recognizi  d  testing  laboratories,  etc.: 
Laboratories.  IiK.,  19023 
.26637 
11344,39944 
SGS  U.S.  Testing  Company,  Inc.,  2438.  30638 
TUV  Rheinland  0f  North  America.  Inc..  1 1345. 

39946 
Wyle  Laboratories.  Inc..  1 1804,  39949 
Reports  and  guidan^  documents:  availability,  etc.: 
Hazardous  energy  control  (Lockout/Tagout 
Standard):  l<iokback  review,  38302 
State  plans:  standards  approval,  etc.: 
Nevada.  1915.  1916 
Washington.  347^8.  38604 

Occupational  ^fety  and  Health 
Review  Commission 

RULES  I 

Freedom  of  Informition  Act;  implementation, 

24128  1 

Practice  and  proce(|ire: 
Settlement  judge  procedure:  settlement  part 
procedure  addition:  pilot  program: 
expiration  date  extension.  7434 

NOTICES  ' 

Agency  information  collection  activities: 
Proposed  collectitm:  conunent  request,  34755 
Submission  for  pMB  review;  conunent  request. 
25965 

Meetings;  Sunshine  Act,  5707 

Office  of  Federal  Housing  Enterprise 
Oversight  | 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Man^ement  and  Budget 

See  Management  ai  d  Budget  Office 
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Office  of  Motor  Carrier  Safety 

NOTICES 

Motor  carrier  safety  standards: 
Driver  qualifications — 
Bailey.  Herman.  Jr..  et  al.;  vision  requirement 
exemptions.  159 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative.  Office  of  United  States 

Oklahoma  City  National  Memorial 
Trust 

RULES 

Oklahoma  City  National  Memorial  regulations. 
14760 

PROPOSED  RULES 

Oklahoma  City  National  Memorial  regulations, 
8010 

Overseas  Private  Investment 
Corporation 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation. 
30369 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10821. 

10822,  15007 
Submission  for  0MB  review;  comment  request, 
789.  12031.  26853.  26854.  35394 
Meetings;  Sunshine  Act,  12279.  13015.  33574, 
35665.  37575 

Parole  Commission 

RULES 

Federal  prisoners:  paroling  and  releasing,  etc.: 
District  of  Columbia  Code — 
Prisoners  serving  sentences.  19996 

PROPOSED  RULES 

Federal  prisoners:  paroling  and  releasing,  etc.: 
District  of  Columbia  Code — 
Prisoners  serving  sentences,  20006,  26789 

NOTICES 

Meetings;  Sunshine  Act,  15925,  15926 

Patent  and  Trademark  Office 

RULES 

Inventors'  Rights  Act;  implementation: 

Invention  promoters;  complaints,  3127 
Patent  cases: 
Application  examination  and  provisional 
application  practice:  changes.  14865 
Patent  and  trademark  fees;  credit  card  payment, 
33452 
Trademark  Law  Treaty  Implementation  Act; 
implementation;  correction.  36633 

PROPOSED  RULES 

Patent  cases: 
Anterican  Inventors  Protection  Act; 
implementation — 
Inter  Partes  reexamination  proceedings, 
optional,  18154 
Patent  applications,  pending;  eighteen-month 

publication:  implementation,  17946 
Twenty-year  patent  term;  patent  term 
adjustment:  implementation,  17215 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  1 4948. 
14950.  16895 


Submission  for  0MB  review;  comment  request. 
39369,  39370 
Committees;  establishment,  renewal,  termination, 
etc.: 
Public  Advisory  Committees,  16564 
Intellechial  property: 
National  Intellectual  Property  Law  Enforcement 
Coordination  Council;  policies  and  agenda; 
comment  request.  3561 1.  39601 
Meetings: 
Computer- implemented  business  method  patent 

issues  roundtable.  3881 1 
State  sovereign  immunity  and  Federal 

intellectual  property  rights;  conference, 
11987 
Trademark  Affairs  Public  Advisory  Committee, 
2587 
Organization,  functions,  and  authority  delegations: 
Agency  reestablishment  as  United  States  Patent 
and  Trademark  Office  and  adoption  of  seal. 
17858 
Patent  Law  Treaty;  comment  request,  1 25 15 
Patents: 
Human  drug  products — 
Roboxetine  mesylate;  interim  term  expansion, 
8124 
Patent  application  examination — 
Revised  utility  examination  guidelines; 

comment  request,  3425 
Supplemental  guidelines,  38510 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda.  23698 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request. 
11614,  12595,36479.36741 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Annual  reporting  and  disclosure  requirements, 
21068 
Conection,  35568 
Civil  penalties;  assessment,  7181,  7185 
Insurance  company  general  accounts;  guidance, 

614 
Medical  care  to  employees  of  two  or  mote 
employers;  multiple  employer  welfare 
arrangements  and  other  entities  providing 
coverage;  reporting  requirement*:.  7152   , 
Federal  Retirement  Thrift  Investment  Board; 
fiduciary  responsibilities  allocation.  34393, 
Correction,  35703 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  2647, 
3741.  4262,  4263,  4264,  4442,  12579. 
15653 
Reporting  and  recordkeeping  requirements. 
13025.31932.39952 
Employee  benefit  plans;  class  exemptions: 

Interest  free  loans,  17540 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Anvil  Construction  Co..  Inc..  et  al..  10825 
Banc  Funds  Co..  LLC,  et  al..  33360 
Barclays  Bank  PLC  et  al.,  13836,  37165 
Business  Men's  Assurance  Co.  of  America  et 

al..  6223 
Deutsche  Bank  AG  et  al..  4843.  6228 
Earl  R.  Waddell  &  Sons,  Inc..  25949 
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FINA,  Inc.  Capital  Accumulation  Plan  et  al., 

526 
Fish  Lake  Beach,  Inc.,  35129 
Fish  Lake  Beach.  Inc.,  et  al.,  10826 
Fortis,  Inc.,  25954 
General  Electric  et  al.,  18132 
Goldman,  Sachs  &  Co.,  et  al.,  37175 
Massachusetts  Mutual  Life  Insurance  Co.  et  al., 

532 
McPhail.  H.  Ray,  et  al.,  18354 
Metropolitan  Life  Insurance  Co.  et  al.,  13326 
Morgan  Guaranty  Trust  Co.  of  New  York  et 

al.,  6229,  35129.  39431 
Salomon  Smith  Barney  Inc.,  35138 
South  Central  New  York  District  Council  of 

Carpenters  et  al.,  4852 
Southcp,  Inc.,  39432 
Standard  &  Poor's  et  al.,  15360 
Texas  Iron  Workers  and  Employers  et  al., 

33376 
Employee  Retirement  Income  Security  Act: 
Agency  policy  and  operational  objectives: 

strategic  enforcement  plan,  18208 
Employee  pension,  welfare,  and  fringe  benefit 

plans;  annual  return/report  forms  (Form 

5500  Series);  adoption,  5026 
Voluntary  Fiduciary  Coirection  Program.  14164 
Meetings: 
Employee  Welfare  and  Pension  Beneru  Plans 

Advisory  Council.  14319,  20205,  20206, 

31350,31351.37581.37582 
Medical  Child  Support  Working  Group,  13795, 

31933 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Single  employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits, 

2329,  7435,  13905,  20083,  30880,  37482 
Lump  sum  payment  assumptions,  1 4753 
Valuation  of  benefits;  use  of  single  set  of 
assumptions  for  all  beneflts.  14752 

PROPOSED  RULES 

Semi-annual  agenda.  23702 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  16672. 

18383 
Submission  for  OMB  review;  conunent  request, 
39208 
Employee  Retirement  Income  Security  Act: 
Employee  pension,  welfare,  and  fringe  benefit 
plans;  annual  return/report  forms  (Form 
5500  Series);  adoption.  5026 
Multiemployer  plans: 
Interest  rates  and  assumptions.  2445.  7577, 
13999,  20210,  31022,  37584 
Privacy  Act: , 

Systems  of  records,  25397 
Single-employer  plans: 

Interest  rates  and.  assumptions.  2445.  20210 

Personnel  Management  Office 

RULES 

Absence  and  leave: 
Family  and  Medical  Leave  Act;  implementation, 
26483 
Correction.  38409 
Sick  leave  for  family  care  purposes.  37234 
Acquisition  regulations: 
Federal  Employees  Health  Benefits  Program  and 
Defense  Department  demonstration  project 
and  other  miscellaneous  changes.  36382 
Correction.  39470 


Employment:        * 
Displaced  Defense  Department  employees;  full 
consideration;  interagency  career  transition 
assistance  plan;  regulations  removed. 
20893 
Reduction  in  force — 
Defense  Department  employees;  notice 
requirements  removed,  25623 
Senior  Executive  Service;  career  and  limited 
appointments;  (Qualifications  Review  Board 
certification,  33738 
Excepted  service,  career  conditional  employment 
system,  and  promotion  and  internal 
placement: 
Veterans  Employment  Oppoitunities  Act; 
staffing  provisions,  14431 
Health  and  counseling  programs.  Federal 
employees: 
Child  care  costs  for  lower  iiKome  employees; 
appropriated  funds  use.  1 3659 
Health  benefits.  Federal  employees: 
Defense  Department  demonstratioa  project, 
35259 
Pay  administratioa' 
Child  support,  alimony,  and  commercial 
garnishment  of  Federal  employees'  pay; 
processing,  4753 
Dual  compensation  reductions  for  miliiaiy 
retirees;  repeal,  19643 
Prevailing  rate  systems.  10673.  10674.  15521, 

17755,26119,26120,30831 
Retirement: 
Federal  Employees  Retirement  System 
(FERS>- 
Intra-agency  transfer,  automation  and 
simplification  of  employee 
recordkeeping.  21119 
Nuclear  materials  couriers  under  CSRS  and 

FERS;  eligibility.  2521 
Voluntary  early  retirement  authority;  correction. 
2281 

PROPOSED  RULES 

Absence  and  leave: 

Sick  leave  for  family  care  purposes,  6339 
Excepted  service: 
Persons  with  psychiatric  disabilities; 
appointments,  14477 
Pay  administration: 
Grade  aiKl  pay  retention;  discretionary  authority 

by  agencies,  33785 
Locality-based  comparability  payments,  15875 
Semi-aiuiual  agenda,  23670 
Senior  Executive  Service: 

Performance  appraisal  regulations,  38442 
Student  loans;  repayment  by  Federal  agencies. 
38791 

NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3497. 

10845,  16232.  16233.  18143.  19034 
Submission  for  OMB  review;  comment  request. 
539.  3497.  3498,  7403,  10845,  36742. 
38612 
Excepted  service: 
Schedules  A,  B  and  C;  positions  placed  or 
revoked — 
Update,  7577,  15664,  19034,  32133,  38867 
Meetings: 
Federal  Prevailing  Rate  Advisory  Conrniittee, 

539,  7579.  16978,  32135 
National  Partnership  Council,  21797 
Pay  under  General  Schedule: 
Basic  and  locality  pay  for  certain  Federal 
employees;  adjustments,  36743 
Personnel  management  demonstration  projects: 
Air  Force  Research  Laboratory,  Wright 
Patterson  Air  Force  Base,  OH,  3498 
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Army  Department — 
Army  Research  Laboratory,  Adelphi.  MD, 

3500 
U.S.  Army  Engineer  Research  and 

Development  Center,  Vicksburg.  MS, 
32135 
Privacy  Ace 
Computer  matching  programs,  19035 
Systems  of  records.  540.  14635.  24732,  25775. 
30643 
Senior  Executive  Service: 
Career  positions  reserved  during  1999;  list. 
11112 

Postal  Rate  Commission 

RULES 

Practice  and  procedure: 
International  mail  services;  cost,  revenue,  and 

volume  data  analysis.  10012 
Proceedings;  efficiency  and  effectiveness 
improvement;  electronic  filing,  etc.,  6536 
NOTICES 

Post  office  closings;  petitions  for  appeal: 
Roanoke.  WV.  31368 

Postal  Service 
RULES 

Domestic  Mail  Manual: 
Deceptive  written,  printed,  and  graphic  matter, 

nonmailability,  17593 
Delivery  record  filing  system;  electronic  storage 
and  retrieval  system  implementation,  1 7766 
Experimental  nonletter-size  business  reply  mail 

categories  and  fees;  termitution,  4517 
Miscellaneous  ameitdments,  1318 
Nonautomation  mail  processing  instructions  and 

letter  tray  label  revisions,  5788 
Nonprofit  standard  mail  rate  matter, 
substantially  related  eligibility 
requirements,  6903 
Palletized  standard  mail  and  bound  printed 

matter,  etc.;  preparation  changes.  31815 
Periodicals  mail;  experimental  ride-along  rate, 

7288 
Postage  and  fees  refunds;  unused  adhesive 
stamps  and  stamps  affixed  to  munailed 
matter.  12946 
Special  services  labels;  barcode  requirements, 
3609,  26750 
Correction,  4864 
Standard  Mail  Destination  Entry  Mailings;  ' 
procedure  changes,  1 2946 
Freedom  of  Information  Act;  implementation. 

3857 
International  Mail  Manual: 
International  surface  mail;  postal  rate  changes. 

29955 
Priority  Mail  Global  GuarantMd;  enhanced 
expedited  service  from  selected  U.S. 
locations  to  selected  European  countries, 
34096 
Special  services  labels;  barcode  requirements. 
3609 
Correction.  4864 
Praaice  and  procedure: 
Administrative  subpoenas;  issuance  procedures 
in  investigations  of  false  representations 
and  lotteries,  31265 
False  representation  and  lottery  orders; 

proceedings;  subpoenas  and  civil  penalties, 
32026 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Basic  carrier  route  periodicals;  line-of-travel 
sequencing,  31506 
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Postal 

Commercial  mail  i  xeiving  agency:  mail 

delivery.  4918.  13258 
Palletized  standard  mail  and  bound  printed 

matter,  etc.;  preparation  changes,  264 
Plant  Verified  Dro|>  Shipment  (PVDS)  mailings; 

loading  requir  tmenis;  withdrawn,  6950, 

26792 
Sacking  and  pallet]  zing  periodicals  nonletters 

and  standard  inail  (A)  flats,  traying  flrst- 

class  flats,  and  labeling  pallets,  10735, 

16859 
Sack  preparation  changes  for  periodicals 

nonletter-size  pieces  aixl  periodicals 
lets.  31118 
lual: 
mail:  postal  rate  changes. 


issuance  procedures 
of  false  representations 


prepared  on 
International  Mail 
International  surf: 

11023 
Practice  and  proc( 
Administrative 

in  investigatii 

and  lotteries. 
False  representation  and  lottery  orders; 

proceedings;  ^bpoenas  and  civil  penalties, 

13707 

NOTICES 

Discounted  letters  (presorted/automation  rate 

mail);  quality  control  reviews,  141 
Domestic  Mail  Manual: 

Discounted  letters  presoned/automation  rate 
mail):  quality  control  reviews,  36744 
Domestic  rates,  fees,  and  mail  classifications: 
Permanent  nonlettc  r-size  business  reply  mail 
classification  ;  ukI  fees:  establishment,  etc.. 
3742 
Government  Perform  ince  and  Results  Act: 

Five-year  strategic  plan  developnient.  17930 
Meetings;  Sunshine  Act.  4629,  10123,  15021. 

21797,  33851.4)145 
Postage  meters: 
Information  based  indicia  program;  performance 
criteria  and  se  [rurity  architecture  for — 
Open  IBI  posul  evideiKing  systems,  13063 
Postage  evideiKi  ng  product  submission 
procedures,  202 1 1 
Manually  set  posta  ;e  meters;  retirement  plan: 
comment  requ  est,  25399 
Privacy  Act; 

Systems  of  records,  142.  32136,  39446,  39970 

Postal  Service  Eloard  of  Governors 

NOTICES 

Meetings;  Sunshine  Act.  1095 

Presidential  Commission  on 

Assignment  of  Women  in  the 
Armed  Forces 


30542 


RULES 

CFR  Chapter  removd 

Presidential  Documents 

PROCLAMATION!  I 

Agua  Fria  National  ^  lonument;  establishment 

(Proc.  7263).  2817 
Armed  Forces.  U.S.: 
Military  Selective  Service  Aa:  registration 
(Proc.  7275).  )199 
Califomia  Coastal  Ni  itional  Monument; 

esublishment  (Ftoc.  7264).  2821 
Canyons  of  the  Anci(  Ms  National  Monument: 

establishment  (Froc.  7317).  37243 
Cascade-Siskiyou  Na  tional  Monument; 

esublishment  (ftoc.  7318).  37249 
Circular  welded  carbon-quality  line  pipe;  imports 

(Proc.  7274).  91 W 
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Grand  Canyon-Parashant  National  Monument; 

establishment  (Proc.  7265),  2825 
Grand  Sequoia  National  Monument;  establishment 

(Proc.  7295),  24095 
Hanford  Reach  National  Monument:  establishment 

(Proc.  7319),  37253 
Ironwood  Forest  National  Monument; 

esublishment  (Proc.  7320),  37259 
F*innacles  National  Monument:  boundary 

enlargement  (Proc.  7266),  2831 
Prayer  for  Peace,  Memorial  Day,  2000  (Proc. 

7315),  34907 
Steel  wire  rod:  adjustment  to  competition  from 

imports  (Proc.  7273),  8621 
Wheal  gluten;  imports  (Proc.  7314),  34899 
Special  observances: 
African  American  History  Month,  National 

(Proc.  7270),  5217 
Army.  U.S.;  225th  anniversary  (Proc.  7322). 

37687 
Asian/Pacific  American  Heriuge  Month  (Proc. 

7299).  25825 
Biotechnology  Month,  National  (Proc.  7269), 

3779 
Cancer  Control  Month  (Proc.  7284),  17981 
Census  Day  (Proc.  7286),  17985 
Charter  Schools  Week.  National  (Proc.  7297), 

25821 
Child  Abuse  Prevention  Month,  National  (Proc. 

7285),  17983 
Colorectal  Cancer  Awareness  Month,  National 

(Proc.  7276).  1 1 197 
Consumer  Protection  Week,  National  (Proc. 

7272),  7709 
Crime  Victims"  Rights  Week,  National  (Proc. 

7290),  19823 
D.A.R.E.  Day,  National  (Proc.  7291),  21 1 1 1 
Defense  Transporution  Day  and  National 
Transporution  Week,  National  (Proc. 
7308),  31783 
Equal  Pay  Day,  Nauonal  (Proc.  7306),  30829 
Father's  Day  (Proc.  7323),  38407 
Flag  Day  and  National  Flag  Week  (Proc.  7321). 

37263 
Former  Fhisoner  of  War  Recognition  Day, 

National  (Proc.  7289).  19821 
Gay  and  Lesbian  Pride  Month  (Proc.  7316), 

36051 
Greek  Independence  Day:  A  National  Day  of 
Celebration  of  Greek  and  American 
Democracy  (Proc.  7283).  16509 
Correction.  17552 
Heart  Month.  American  (Proc.  7271).  5219 
Honor,  Day  of  (Proc.  7313),  34567 
Irish-American  Heriuge  Month  (Proc.  7279). 

11733 
Jewish  Heriuge  Week  (Proc.  7302),  261 17 
King.  Martin  Luther.  Jr..  Federal  Holiday  (Proc. 

7268),  2837 
Korean  War,  50th  Anniversary,  and  National 
Korean  War  Veterans  Armistice  Day  (Proc. 
7324),  39773 
Law  Day,  U.S.A.  (Proc.  7298),  25823 
Library  of  Congress;  bicentennial  (Proc.  7296), 

24379 
Loyalty  Day  (Proc.  7300),  25827 
Maritime  Day,  National  (Proc.  7312),  34375 
Mother's  Day  (Proc.  7305),  30827 
National  Parte  Week  (Proc.  7293).  21115 
Older  Americans  Month  (Proc.  7301).  261 13 
Organ  and  Tissue  Donor  Awareness  Week. 

National  (Proc.  7292).  21113 
Pan  American  Day  and  Pan  American  Week 

(Proc.  7288),  19819 
Peace  Officers  Memorial  Day  and  F>olice  Week 
(Proc.  7307),  31071 


Poison  Prevention  Week.  National  (Proc.  7281). 

15201 
Prayer,  National  Day  of  (Proc.  7303),  26481 
Recall  Round-Up  Day.  National  (Proc.  7294), 

21117 
Red  Cross  Month,  American  (Proc.  7278), 

11455 
Religious  Freedom  Day  (Proc.  7267),  2835 
Safe  Boating  Week,  National  (Proc.  7309). 

33247 
Save  Your  Vision  Week  (Proc.  7280).  12903 
Science  and  Technology  Week.  Global  (Proc. 

7304).  30335 
Small  Business  Week  (Proc.  731 1).  33431 
Trade  Week,  World  (Proc.  7310).  33429 
Volunteer  Week.  National  (Proc.  7287).  19641 
Women's  History  Month  (Proc.  7277).  1 1 199 

EXECUTIVE  ORDERS 

Africa,  sub-Saharan;  granting  access  to  HIV/AIDS 
pharmaceuticals  and  medical  technologies 
(EO  13155),  30521 
Committees;  esublishment,  renewal,  termination, 
etc.: 
Complementary  and  Alternative  Medicine 
Policy,  White  House  Commission  on; 
establishment  (EO  13147),  13233 
EdiKation;  actions  to  improve  low-performing 

schools  (EO  13153),  26475 
Education  and  Sharing  Day.  U.S.A.  (Proc.  7282). 

16507 
Emergency  preparedness:  global  disaster 

information  network  (EO  13151).  25619 
Envirorunent 

Marine  protected  areas  (EO  13158).  34909 
(jovemment  agencies  and  employees: 

Education/training  programs,  nondiscrimination 
on  basis  of  race,  sex,  color,  national  origin, 
disability,  religion,  age.  sexual  orienution, 
parent  sutus.  39775 
Environmenul  management — 
Federal  fleet  and  transporution  efflciency 

(EO  13149).  24607 
Leadership  in  greening  the  Ciovemment  (EO 

13148),  24595 
Woric  force  transportation  (EO  13150),  24613 
Equal  employment  opportunity;  amendment  (EO 

13152).  26115 
Genetic  information;  prohibiting  discrimination 
in  Federal  employment  (EO  13145).  6877 
Women-owned  small  businesses,  increasing 
opportunities  (EO  13157).  34035 
Partnership  Council.  National;  amendment  (EO 

13156),  31785 
Princfville,  North  Carolina,  President's  Council  on 
the  Future  of;  esublishment  (EO  13146), 
1 1201 
Correction.  12318 
Russia;  blocking  property  of  the  Govenunent 
relating  to  disposition  of  highly  enriched 
uranium  extracted  from  nuclear  weapons  (EO 
13159).  39279 
U.S.  Armed  Forces: 
Kosovo  Campaign  Medal;  esublishment  (EO 
13154).  26479 

ADMINISTRATIVE  ORDERS 

Africa,  southern;  drawdown  for  emergency  disaster 
assistance  ((residential  Determination  No. 
2000-17  of  March  2.  2000).  15821 
Belarus:  trade  (Piesidential  Determination  No. 

2000-22  of  June  2.  2000).  363 1 1 
Burma — 
Conditions  and  U.S.  policy  (Memorandum  of 

April  19,  2000),  24851 
Continuation  of  emergency  (Notice  of  May  18, 
2000).  32005 
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RaQraad 


China;  trade  (Presidential  Deiermination  No.  2000- 

23of  June  2,  2000).  36313 
Circular  welded  cartxm-quality  line  pipe;  imports 
(Memorandura  of  February  18,  2000),  9197 
Computers,  high-performance,  exports  to  China; 
delegation  of  authority  under  National 
Defense  Authorization  Act  for  Fiscal  Year 
2000  (Memorandum  of  January  5,  2000), 
January  5.  2000).  15823 
Cuba;  anchorage  and  movement  of  vessels, 

regulation;  continuation  of  emergency  (Notice 
of  February  25,  2000),  10929 
Defense,  national;  exports  of  high-performance 
computers  and  transfers  of  militarily  sensitive 
technology  (Memorandum  of  January  5, 
2000),  2279,  3119 
East  Timor,  U.S.  military  activities  (Presidential 
Determination  No.  2000-12  of  February  10, 
2000),  8243 
Economic  Community  of  West  African  States 
(ECOWAS);  military  assistance  (Presidential 
Determination  No.  2000-13  of  February  16, 
2000),  10669 
Flammable  fuels;  assessment  of  risk  of  terrorism 
and  other  crimiiud  activity  associated  with 
released  risk-management  plans 
(Memorandum  of  January  27.  2(X)0),  8631 
India;  waiver  of  sanctions  (Presidential 

Determination  No.  2000-18).  16297 
International  entities;  certification  against 

withholding  funds  (Presidential  Determination 
No.  2000-10).  5407 
Iran;  continuation  of  emergency  (Notice  of  March 

13,  2000).  13863 
Jerusalem  Embassy  Act;  suspension  of  limitations 
(Presidential  Determination  No.  2000-24  of 
June  16.  2000).  38713 
Korean  Peninsula  Energy  Development 

Organization;  U.S.  contribution  (Presidential 
Determination  No.  2000-15  of  February  24. 
2000).  10931 
Libya;  state  of  emergency  (Notice  of  December 

29.  1999).  199 
Middle  East  peace  process;  sute  of  emergency 

(Notice  of  January  19.  2000).  3581 
Narcotics;  certification  of  major  illicit  drug 

producing  and  transit  countries  (Presidential 
Determination  No.  2000-16  of  February  29, 
2000).  15797 
Palestine  Liberation  Organization;  U.S.  relations 
(Presidential  Determination  No.  2000-19  of 
April  21.  2000).  24852 
Puerto  Rico,  range  facilities  on  Vieques — 
Conununity  assistance  (Directive  of  January  3 1 , 

2000).  5731 
Referendum  (Directive  of  January  31.  2000). 
5729 
Sierra  Leone;  peacekeeping  assistaiKe  (Presidential 
Determination  No.  2000-20  of  May  31. 
2000).  36307 
Soviet  Union.  Independent  States  of  the  Former, 
assistance  (Presidential  Determination  No. 
2000-1 1  of  February  1.  2000).  6523 
Steel  wire  rod;  imports  (Memorandum  of  February 

16.  2000).  8629 
Vetjezuela;  emergency  disaster  relief  assistance 
(Presidential  Determination  No.  2000-9  of 
December  23.  1999).  689 
Vietnam — 
Prisoners  of  war  and  missing  in  action. 

cooperation  in  accounting  for  (Presidential 
Determination  No.  2000-14  of  February  18, 
2000),  10671 
Trade  (Presidential  Determination  No.  2000-21 
of  June  2,  2000),  36309 
Yugoslavia.  Federal  Republic  of,  Bosnian  Serbs, 
and  Kosovo;  continuation  of  emergency 
(Notice  of  May  25,  2000),  34379  I 


President's  Council  on  Integrity  and 
Efficiency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  13341 

Presidio  Trust 

PROPOSED  RULES 

Semi-annual  agenda.  23708 
NOTICES 

Environmental  statements:  availability,  etc.: 
Lettcrman  Complex,  Presidio  of  San  Francisco, 
CA,  13064,34756 
Enviroiunental  statements;  notice  of  intent 
Area  B.  Presidio  of  San  Francisco,  CA;  general 

management  plan.  etc..  40707 
Mountain  Lake  enhaixxment,  Presidio  of  San 

Francisco.  CA,  7899 
Presidio  Theatre  Building  99;  rehabilitation  and 
expansion.  20218.  36746 
Lettennan  Complex;  programmatic  agreement 
regarding  deconstriiction.  new  construction, 
and  associated  leases  execution.  1 3064 
Meetings.  16978 

Wireless  telecommunications  facilities  sites; 
applications: 
Cellular  One.  26645 
Nextell  Communications.  40708 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Civil  contempt  of  court  commitments,  34362 
Federal  Tort  Claims  Act  34363 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Administrative  Remedy  Program;  excluded 
matters.  39768 

NOTICES 

Environmental  statements;  availability,  etc.: 

Merced  County,  CA;  Federal  penitentiary  at 
Castie  Airport  and  Aviation  Development 
Center,  3740 

South  Carolina;  medium-security  Federal 
correctional  facility,  21471 
Environmental  statements;  notice  of  intent 

Criminal  alien  population  in  non-Federal  low- 
security  correctional  facilities;  cancellation, 
30622 

Fresno  County,  CA;  medium-security  or  high- 
security  Federal  correctional  facility,  33357 

Northumberiand  County,  PA;  medium-security 
Federal  correctional  institution 
development,  30622 

Terre  Haute,  IN;  medium/high-security  Federal 
correctional  facility  construction,  24988 

Program  Support  Center 

NOTICES 

Agency  infomution  collection  activities: 
Proposed  collection;  comment  request,  1 1793 

Public  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agettcy  information  collection  activities: 
Proposed  collection;  conunent  request,  7102, 
7103,  14645,  14646,  14647,  14648,  31061, 
31062,  31063.  31064,  31065 

Public  Health  Service 

See  AgeiKy  for  Healthcare  Research  and  Quality 
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See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Admitustration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

NOTICES 

Meetings: 
National  Toxicology  Program — 
Acute  oral  toxicity  assessment;  up-and-down 
procedure;  itidependent  peer  review 
evaluation,  8385 
Alternative  Toxicological  Methods  Advisory 

Committee,  7878 
Center  for  Evaluation  of  Risks  to  Human 
Reproduction;  phthalates  review; 
comment  request,  33343 
Endocrine  disrupiors;  low-dose  issues;  peer 

review,  20478 
Frog  embryo  teratogenesis  assay-Xenopus 

expert  panel  assessment,  1 3289 
In  vitro  methods  for  assessing  acute  systemic 

toxicity;  workshop,  374(X) 
Revised  up-and-down  procedure  as  alternative 
test  method  for  assessing  acute  oral 
toxicity;  peer  review,  35109 
Scientific  Counselors  Board.  21004,  24495 
National  Toxicology  Program: 
Carcinogens  Report,  Tenth  Edition — 
Substances,  mixtures,  and  exposure 

circumstances  for  listing  or  delisting, 
17889,  17891 
Chemicals  nominated  for  toxicology  studies; 
testing  recomntendations;  comment  request, 
11329.  14997 
Low-dose  issues  for  endocrine  disrupiors;  peer 
review;  comment  request.  784 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act 
Disability  determination,  14458 
Reviews  for  medical  recovery  of  annuitants; 
discontinuance,  20371 
Evidence  required  for  payment  19829 
Family  relationships:  inheritance  rights,  20725 
RaibtMd  Unemployment  Insurance  Act 
Remuneration;  definition.  14459 
Sickness  and  unemployment  benefits;  waiting  » 
period  shortened,  etc..  19647 

PROPOSED  RULES 

Railroad  Retirement  Act 
Aiwuity  or  lump  sum  application;  divorced 
spouse  benefits.  30366 
Railroad  Unemploymeni  InsuraiKre  Act: 
Sickness  benefits:  execution  of  statement  of 

sickness  by  nurse  practitioner.  26161 
Unemployment  and  sickness  benefits;  finality  of 
decisions.  21164 
Semi-annual  agenda,  23712 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  conunent  request  1 188, 

2650.  2997.  3746.  5918.  6644.  1 1614. 

14324.  20492.  30451.  31 198.  31620. 

34235.  36480.  36746.  40145 
Submission  for  OMB  review;  conunent  request 

2998.  3747.  21212,  25009.  25010.  26245, 

30452,  36480 
Meetings: 
Actuarial  Advisory  Committee.  5707.  33379 
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Reclamation  Bu  reau 


RULES 

Farm  operations  in 


information 
excess  land  eli 
irr.gation  water, 


Railroad 

Meetings;  Sunshine  -4ct,  14325,  30452,  31620, 

37584.  38309 
Supptemental  annuit> 

quarterly  rate  of 


program;  determination  of 
excise  tax.  14636,  36747 


excess  of  960  acres, 
requirements;  and  formerly 

to  receive  non-full  cost 


gipility  I 
4304 


Central  Arizona 
allocation  : 
execution,  39 1 

Coachella  and  In 
Sea  Restoratia 

Glenn.  Colusa. 


NOTICES 

AgeiKy  information  4ollection  activities: 
Proposed  collectioi);  comment  request.  7562 
Submission  for  OKIB  review;  comment  request. 
9295,36162   f 
Central  Valley  Project  Improvement  Act: 
Water  management  plans;  evaluation  criteria, 
31601 
Contract  negotiations 
Tabulation  of  wate '  service  and  repayment; 
quarterly  suti«  report.  3475,  2101 1 
Environmental  staten^nts;  availability,  etc.: 
Animas-La  Plau  P^ject.  CO  and  NM,  2428. 
12574 

bject.  AZ;  water  supply 
i  long-term  contract 
177 
ial  Counties.  CA;  Salton 
Project.  4258 
I  Yolo  Counties,  CA;  Colusa 
Basin  flood  c<|ntrol  program,  35392 
Orange  Cotuity,  CA;  groundwater  replenishment 

system  establishment,  15649 
Republican  River  t)asin,  NE  and  KS — 
Bostwick,  FrencI  uiuui-Cambridge.  and 

Kanaska  Di  ifisions,  Almena  Unit;  long- 
term  water  iervice  contracts.  37999 
Lxmg-term  watei  supply  contracts;  renewal. 
15351 
Salton  Sea  Restora  ion  Project.  CA,  7889, 

21470 
San  Joaquin  Count  f.  CA;  Woodbridge  Irrigation 
District  and  Qty  of  Lodi's  Lower 
Mokelumne  R  iver  Restoration  Program, 
36842 
Upper  Rio  Grande  Basin,  TX;  water  operations 
review,  35664 
Environmental  statenients;  notice  of  intent: 
Flaming  Gorge  Datn.  Colorado  River  Storage 

Project,  UT.  35957 
Marina  Coast  Watt  r  District  Recycled  Water 

Pipeline  Proje  :t,  CA,  16631 
Navajo-Gallup  Wa  er  Supply  Project,  NM, 

16219 
Newlands  Project.  NV— 
Derby  Dam  fish  passage.  504 
Surface  water  ri;  ;hts.  2 1 209 
Tehama  and  Shasu  i  Counties.  CA;  Battle  Creek 
salmon  and  st  xlhead  restoration  project, 
1912 
Upper  Rio  Grande  Basin.  TX;  water  operations 

review.  1203( 
Yakima  Project,  Vt  A;  Keechelus  Dam;  Safety 
of  Dams  Prog  ram  nmdification,  16961 
Meetings: 
Bay-Delta  Advisoi  y  CouiKil 
13306,  15352 
35665,  38301 
CALFED  Bay-Del  a  Ecosystem  Restoration 

Program;  pre- submittal  workshop,  17307 
CALFED  Bay-Del  a  Program  Policy  Group. 

1417,5368,  15006,25502 
Conservation  Advi  sory  Group,  Yakima  River 
Basin  Water  Enhancement  Project,  19924 


78 


1416,3736, 
25501,25757,30131, 


Ecosystem  Restoration  Program  Interim  Science 

Board  et  al.,  2985 
Glen  Canyon  Adaptive  Management  Work 

Group,  9296,  15173,21787 
Glen  Canyon  Technical  Work  Group,  9296, 

15173,21787 
Refuge  Water  Supply  Long-tenn  Water  Service 

Agreements,  31602 
Trinity  River  Basin  Fish  and  Wildlife  Task 
Force,  2429,  39924 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Amortec,  6623 
Privacy  Act: 

Systems  of  records,  6393 
Repayment  contract  negotiations: 
Pick-Sloan  Missouri  Basin  Program;  long-term 
water  service  contracts;  availability,  31191 
Reports  and  guidance  documents;  availability,  etc.: 
National  Environmental  Policy  Act  handbook; 
agency  employee  guidaiKC,  21210,  35393 

Refugee  Resettlement  Office 

RULES 

Refugee  resettlement  program: 
Public/private  partnership  program;  refugee  cash 
and  medical  assistance;  requirements, 
15410 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Newly  arriving  refugees;  discretionary  grants; 

three  program  areas  cancelled,  20826 
Refugee  Conmiunity  and  Family  Strengthening 

and  Integration  Program.  26224 
Refugee  microenterprise  development.  19784 
Refugee  resettlement  program — 
Individual  development  accounts  for  refiigees; 

establishment  and  management,  1 3290 
Refugees  in  local  areas  of  high  need,  25341 
Social  services  funds;  State  allocations,  25345 
Technical  assistaiKe  to  special  programs.  2 1 454 
Torture  survivors  treatment  and  services,  14595 

Regulatory  Information  Service 
Center 

PROPOSED  RULES 

Unified  Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions,  22483 

Research  and  Special  Programs 
Administration 

RULES 

Hazardous  materials: 

Hazardous  materials  transportation — 
Hazardous  materials  safety;  technology 

sharing  meeting,  30914 
Registration  and  fee  assessment  program, 
7297 
Hazardous  substances  other  than  radionuclides, 
7310 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Breakout  tanks;  industry  standards  adoption; 
correction,  4770 
Liquefied  natural  gas  facilities;  safety 
standards — 
Liquefied  natural  gas  production,  storage,  and 
handling  standards;  incorporation  by 
reference,  10950 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  safety;  customer  service 
and  regulatory  review;  meeting,  1 1541 


Hazardous  materials  transportation — 
Compatibility  with  International  Atomic 
Energy  AgeiKy  regulations,  1 1028 
Tank  cars  and  cargo  tank  nxMor  vehicles; 

attendance  requirements;  withdrawn,  16161 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Areas  unusually  sensitive  to  enviroimaental 
damage;  workshop  and  technical  review, 
18020 
Pipeline  integrity  management  in  high 
consequence  areas,  21695 
Safety  regulations;  periodic  updates,  1 5290 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17940 
Submission  for  OMB  review;  comment  request, 
317,  3269,  37454 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  5388, 
5389,  10851,  10852,  12616,  15682,  15683, 
20845,  20846,  33418,  33419,  33420, 
38625,  38626 
Exemption  applications  delayed;  list,  12621. 
19041.  39645 
Hazardous  materials  transportation: 
Departmentwide  program  evaluation;  fmdings 

and  recommendations,  19431 
Intermediate  bulk  containers;  discharge  from 

motor  vehicles,  36882 
Preemption  determinations — 
American  Trucking  Associations,  Iik.,  17335 
Institute  of  Makers  of  Explosives,  18422 
MedAVaste,  Inc.,  et  al.,  20258 
Safety  advisories — 
Non-complying  portable  propane  tanks  use, 
26657 
Meetings; 
Hazardous  materials  safety:  UN  packaging 

certification  agencies,  26875 
International  standards  on  transport  of 

dangerous  goods,  33881 
PipeliiK  Safety  Advisory  Committees,  15404 
Pipeline  safety — 
Damage  prevention  ("path  forward"),  6442 
Pipeline  Risk  Management  Demonstration 
Program: 
Participants — 
Northwest  Pipeline  Corp.,  12053 

Risk  Management  Agency 

NOTICES 

Dairy  Options  Pilot  Program;  implementation: 
Availability,  9237 

Rural  Business-Cooperative  Service 

PROPOSED  RULES 

Program  regulations: 
Loans  to  Indian  Tribes  and  tribal  corporations. 
17206 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3201, 
11760,  11975,  14522,  15303.  17253. 
19867,24910,31300,37112 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  Business  Enterprise  Program;  technical 
assistaiKe  for  rural  transportation  systems, 
1092 
Rural  Cooperative  Development  Program, 

24175 
Rural  cooperative  opportunities  and  problems; 
research,  30051 
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Intermediary  Relending  Program  loans;  sale  under 
expanded  pilot;  extension.  26809 

Rural  Housing  Service 

PROPOSED  RULES 

Program  regulations: 
Loans  to  Indian  Tribes  and  tribal  corporations, 

17206 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  2578, 

3202.  8117,  8933,  13357,  13712.  14522, 

19867.34141.37112 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Farm  Labor  Housing  Technical  Assistance, 

38499 
Rural  Community  Development  Initiative. 

14525.  25703 
Section  506  Rural  Housing  Demonstration 

Program,  26565 
Section  515  Rural  Rental  Housing  Program. 

4560 
Section  538  Guaranteed  Rural  Renul  Housing 

Program.  4944,  6585,  39859 

Rural  Telephone  Bank 

NOTICES 

Bylaw  amendments,  2928 
Meetings;  Sunshine  Act,  5307,  25904 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Insured  and  guaranteed  loans;  general  and  pre- 

loan  policies  and  procedures,  14207.  31246 
Insured  loans — 
Post-loan  policies  and  procedures;  effective 
date.  10933 
Load  forecasts;  borrower  requirements.  14785 
Materials  and  construction;  standards  and 
specifications — 
Underground  electric  distribution; 

specifications  and  drawings.  34042 

PROPOSED  RULES 

Electric  engineering,  architectural  services  and 
design  policies  and  procedures: 
Building  plans  and  specifications;  agency 
approval  requirement  eliminated,  21671 
Electric  loans: 
Insured  and  guaranteed  loans;  general  and  prc- 

loan  policies  and  procedures,  3 1 289 
Minimum  Times  Interest  Earned  Ratio  (TIER) 
requirements;  reduction,  12952 
Program  regulations: 
Loans  to  Indian  Tribes  and  tribal  corporations, 
17206 
Seismic  safety,  34125 
Telecommunications  loans: 

General  policies,  types  of  loans,  and  loan 
requirements.  6922 
Reasonably  adequate  service  levels.  33787 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1587. 
3201,  11976.  11977.  12507.  14522.  15304. 
19867.  39863 
Electric  loans: 

Quarterly  municipal  interest  rates.  13936.  37518 
Environmental  statements;  availability,  etc.: 
Alabama  Electric  Cooperative.  5853 
Berkeley  Electric  Cooperative,  31878.  40607 
Great  River  Energy.  1 2507.  21716 


Intertie  Participants  Group.  2491 1 
Jackson  County  Lake  Project,  KY.  34142 
Pohnpei  Utilities  Corp..  1 2508 
Southwestern  Electric  Cooperative.  Inc.,  1847, 
8118 
Environmental  statements;  notice  of  intent: 
Arkansas  Electric  Cooperative  Corp..  31300 
Dairyland  P'-wer  Cooperative.  38506 
National  Power  Cooperative.  Inc..  4595 

Saint  Lawrence  Seaway  Development 
Corporation 

PROPOSED  RULES 

Seaway  regulations  and  rules: 

Miscellaneous  amendments.  40070 
NOTICES 

Meetings: 
Advisory  Board.  17000.  19432 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
President's  Committee  of  Advisors  on  Science 
and  Technology.  7391.  25725 

Secret  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  26277 

Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
Financial  statements — 
Revenue  recognition;  implementation  delay. 
16811 
Consumer  financial  information;  privacy 

requirements  (Regulation  S-P).  40334 
Electronic  Data  (jathering.  Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  manual — 

Update  adoption  and  incorporation  by 
reference.  3123.  6444.  34079.  39086 
Modernization;  filing  requirements;  changes, 
24788 
Investment  companies: 
Investment  company  assets;  custody  outside 

United  States.  25630 
Personal  investment  activities  fraud  prevention; 
adoption  of  policies  and  codes  of  ethics, 
12943 
Correction.  15933 
Organization,  fimctions.  and  authority  delegations: 

General  Counsel  Office.  12469 
Securities: 

Alternative  trading  systems;  temporary  stay  of 

effectiveness.  18888 
Canadian  tax-deferred  retirement  savings 
accounts;  offer  and  sale  of  securities. 
37672 
Exchanges  and  alternative  trading  systems; 

technical  amendments.  1 3235 
Revised  transfer  agent  form  and  related  rule. 
36602 
Securities  and  investment  companies: 
Electronic  media  use;  guidance.  25843 

PROPOSED  RULES 

Consumer  financial  information;  privacy 

requirements  (Regulation  S-P).  1 2354 
Investment  advisers: 
Electronic  filing  system  and  Form  ADV  update. 
20524 


Investment  companies: 

Mutual  fimd  after-tax  returns;  disclosure,  15500 
Regulatory  Flexibility  Act: 

Rules  to  be  reviewed;  list,  3399 
Securities: 

Electronic  Data  Gathering,  Analysis,  and 
Retrieval  System  (EDGAR)— 

Modernization;  filing  requirements;  changes, 
11507.  15044 

International  accounting  standards;  globally 
accepted,  high  quality  finaiKial  reporting 
framework.  8896 

Mutual  fimd  after-tax  returns;  disclosure.  I55(X) 
Selective  disclosure  and  insider  trading.  16160 
Supplementary  financial  infonnation.  4585 
Trading  data;  electronic  submission  by  exchange 
members,  brokers,  and  dealers,  26534 
Semi-aiuiual  agenda,  23938 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  310. 

1418.  1934.  2204,  3260.  5002.  6417.  6644. 
7403.  7579.  11350,  16673.  16978.  17544. 
17685.  21046.  25400.  25775.  30644. 
30645.  31368,  31621,  34509.  34756. 
34757.38309.  38613.  3%32 

Submission  for.OMB  review;  conunent  request, 
3501.  3504.  5378,  5379.  7403.  7580.  8454, 
10123.11102.12048.13799.14325. 
15022.  15928.  15933.  18384.  19398. 
20493.  20494.  21493.  25400.  26645. 
36174.36847.  37187,  39633 

Consolidated  Tape  Association  and  Quotation 

Plans;  amendments,  1418.  1 1 102 
Decimalization  implementation  plan;  order  to 

submit.  5003.  14637.  21046.  21239.  38010 
Investment  Company  Act  of  1940: 
Deregistration  applications — 

Baker.  Fentress  &  Co..  16674 

MIMLIC  Cash  Fund.  Inc..  et  al..  18391 

Putium  High  Quality  Bond  Fund  et  al.. 
11617 

Sefion  Funds  Trust  et  al..  5707 

Select  Advisors  Trust  C  et  al..  26250 

SSgA  International  Liquidity  Fund  et  al.. 
35676 
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apple; 


Scfies 


«45 


Fluids. 


S:ar 


Life 


Exemption 
American 

2etal 
Ark  Funds  et 
Bain  Capital. 
Barclays 

21219 
Boston  1784 
CIGNA  Funds 
Cirsa  Busine;  s 
CityFed  Finale 
Cohesion 
Colchester 
Conseco 
Endeavor 
Equity  Invesi>r 
First  Americ^ 

4449. 
H&Q 
HT  Insight 
ING  Vahabk 
KelnxMre 

24515 
Liberty  All 
Lifetime  Ach)e 

31948 
Manufacturer^ 
Mercury  QA 

20233 
Nations  Fund 
New  Covenant 
New  York 

et  al..  3< 
Ohio  Nations  I 

34510 
Pacific  Asset 
Pcnn  Scries 
Potomac 
Republic 
Salomon 
Security 

26251 
SEI 

26246 
Sit  Large  Ca|  i 

37441 
SSgA  Funds 
Standish 

al..  119(t 
STI  Classic 
Strategist 
Sun  Capital 
Third  Avenui 

3261 
Toronto 
Touchstone 
Vantagepoini 
Victory  Portlpl 
Wachovia 
Warburg 
Yahoo!  Inc 
Exemption 
Investment 

37678 
Joint  transactioi  i 
Pacific 

et  al 
Order  appi 
Medallion 
meVC  Drape  r 

38309 
Nonhbrook 
Shares 
Fidelity 

17932 
First  Investo^ 
Massachusei^ 

al.. 
Nationwide 


ations — 
Geiieral  Series  Portfolio  Company 
J7188 
al..  39452 
Inc..  et  al..  33594 
Glottal  Fund  Advisors  et  al.,  21215, 

Funds  et  al..  19941 
Group  et  al.,  34758 
Corp..  S.A.,  el  al..  16675 
ial  Corp..  3507 
Te<^ologies.  Inc..  25968 
Trust  etal.,  15030 
Var^ble  InsuraiKe  Co.  et  al.,  8213 
Tnist  et  al.,  19950 
Fund  etal..  16431 
Investment  Funds.  Inc., 


Healthcare  Investors  et  al.,  1201 
Inc..  et  al.,  5709 
Insurance  Trust  et  al..  19944 
Stifategy  Variable  Trust  et  al.. 


Equity  Fund  et  al.,  3983 
vement  Fund.  Inc..  et  al.. 


Investment  Trust  et  al.,  797 
Strategy  Fund.  Inc.,  et  al.. 


Trust  etal.,  14000.  2I2I4 

Funds  et  al.,  795 
Insurance  &  Aruiuity  Corp. 
144 

Life  Insurance  Co.  et  al.. 


Furds 
Smilh 


396:3 


M 


,  et  al., 


Management  LLC  et  al..  2023 1 
^unds.  Inc..  et  al..  19399 
Insi^ance  Trust  et  al.,  40146 
etal.,  10132 
Barney  Inc.  etal.,  5711 
Benefit  Life  InsuraiKC  Co.  et  al.. 


Investnt^its  Management  Corp.  et  al.. 
Growth  Fund,  Inc.,  et  al.. 


fct  al..  25525 
&  Wood  Investment  Trust  et 


AyiT 


lundsetal..  11815 
Gr(  wth  Fund.  Inc..  et  al..  36177 
i  idvisers  Trust  et  al.,  1 7546 
Variable  Series  Trust  ei  al.. 


Adv 


Funds  I 


Doniinion  Bank  et  al..  4447,  36175 
visors.  Inc..  et  al..  18393 
Funds  et  al..  2084! 
ios  et  al.,  6245 
et  al.,  3505 
Piiicus  Trust,  et  al.,  30453 

33591 
ord«rs — 

[|ealers  Association  of  Canada. 

applications — 
Corporate  Group  Private  Equity  Fund 

2:408 
icati(  ms — 
Fijiancial  Corp..  15929 

Fisher  Jurvetson  Fund  I.  Inc., 

I  .ife  Insurance  Co.  et  al.,  33380 
substitui  ion  applications — 

Investments  Life  Insurance  Co.  et  al., 

Corp.  et  al.,  7901 

Mutual  Life  Insurance  Co.  et 


I  ife  Insurance  Co..  et  al.,  36178 


Joint  industry  plan: 
American  Stock  Exchange  LLC  et  al.,  1 1402 
National  Association  of  Securities  Dealers,  Inc., 
et  al.,  799,  1202 
Meetings: 
Investment  adviser  regulatory  issues:  roundtable, 

25776 
Securities  laws  uniformity:  annual  confereiKc: 
proposed  agenda:  comment  request,  14325 
Meetings:  Sunshine  Act,  1651,  2656,  3750,  3986, 
4856,  5714,  7404,  10571.  125%,  16234, 
17547,  19401,  19818,  21494,  25410,  25777. 
26651,  26868.  31949,  35678,  36480,  36481, 
39209 
Options  Price  Reporting  Authority: 
Capacity  allocation  plan,  temporary,  5919, 

12597, 15044 
Consolidated  options  last  sale  reports  and 

quotation  information:  reporting  plan,  2998, 
6444 
National  Market  System  Plan:  consolidated 
options  last  sale  reports  and  quotation 
information  reporting:  message  capacity 
allocation  formula  establishment,  30148 
Participation  fee  payable  by  each  new  party  to 

plan,  35147 
Temporary  capacity  allocation  plan,  31950, 
36180 
Regulatory  responsibilities  allocation  plan:,  21052 
American  Stock  Exchange  LLC  et  al.,  34759 
International  Securities  Exchange  LLC  et  al., 
34762 
Securities: 
Suspension  of  trading — 

American  Healthcare  Providers,  Inc.,  38014 
Asthma  Disease  Management.  Inc.,  30154, 

36222 
eConnect,  14001 

Enterprises  Solutions,  Inc.,  17548 
Lifekeepers  International,  Inc.,  7078 
U.N.  Dollars  Corp..  14002 
Wellness  Universe.  Inc.,  7581 
Transfer  agents:  registration,  cancellation,  etc. — 
Non-bank  transfer  agents,  1204 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 

MBS  Clearing  Corp.,  16980 
Exchange  registration  applications — 
International  Securities  Exchange  LLC, 
11388,  11401 
Options  disclosure  documents — 
OM  London  Exchange  Ltd.,  35679 
Self-regulatory  organizations:  proposed  rule 
changes: 
American  Stock  Exchange  LLC,  1205,  1206, 
3750,  6647.  6664,  8216,  8217,  9024, 
10134,  10571,  11618,  12599,  13350. 
15186,  15672,  16433,  16437.  17685. 
17934,  18395,  20235,  21223,  21224, 
24234,  26254,  30154,  30155,  33586. 
33598,  34236.  36182,  36183,  36850, 
36853,  36855,  37190.  38014,  38614, 
38615.  38616.  39210.  3921 1,  39454, 
39638,  39972 
Boston  Stock  Exchange.  Inc..  4451.  17687, 

20497.  36856.  39215 
Chicago  Board  Options  Exchange.  Inc.,  5921, 
6665,  6668.  7404.  10573,  10574,  11369. 
13799,  14330,  15398,  16676,  18397. 
19401.  24236,  24238,  30458,  32138, 
34238,  34239,  35149,  35679,  35683, 
36185,  36187.  36481,  37191,  37442, 
38617.  38618 
Chicago  Stock  Exchange.  Inc.,  2205,  3000, 
5006,  6425.  7581.  8220.  10575,  11351, 
11352.  11619,  11817,  11835,  12601. 


14002.  16440.  16442,  16443,  16444. 

16677,  20236,  24521,  26647,  26649, 

33383,  36857.  36859,  38015,  38620, 

39455,40712 
Cincinnati  Stock  Exchange,  Inc.,  4455,  17323. 

20498 
Depository  Trust  Co.,  1420,  2449,  5714,  12602, 

17688,  18399,  18400,  19802,  24242, 
2541 1,  25777,  31952,  36188,  37585 

Depository  Trust  Corp.,  14003 
Emerging  Markets  Clearing  Corp.,  18401. 

19407,  25778 
European  Securities  Clearing  Corp.,  26255 
Government  Securities  Clearing  Corp.,  541. 

3509,  37586 
International  Securities  Clearing  Corp.,  31 1 
International  Securities  Exchange  LLC,  11818, 
1 1820,  1 1822,  1 1823.  26256.  33614. 
34513,34515,35686.35688 
MBS  Clearing  Corp.,  7078,  25778,  39456 
Municipal  Securities  Rulemaking  Board,  6427. 
6444.  6669,  13067,  15399.  15675,  18401, 
20237.  36189.  39639 
National  Association  of  Securities  Dealers,  Inc., 
1208,  1210,  1211,  2207,  2656.  3510.  3513, 
3987,  4002.  4457,  4857.  5715,  6430,  7407, 
7418,  7582,  8461,  8753.  8768.  1 1353. 
11359.  12305,  12310,  13069.  14344, 
14638,  15401,  15678,  15933.  16981. 
16993.  18405.  18407,  19409.  19420. 
19421,  21225,  24523,  25411,  26256, 
26647,  30163,  30167,  30459.  30460, 
32140,  33384,  33602,  34240,  34518, 
35690,  35693,  36191,  36193,  36194, 
36198,  36202,  36222,  36482,  36484, 
36747,  36860,  37445,  37808,  39457, 
39640,  39642 
National  Securities  Clearing  Corp.,  31 1,  3514, 
19803,  25779,  30170,  33854,  36203, 
36204,  36205,  36749 
New  York  Stock  Exchange,  Inc..  312.  1212. 
1935,  3515,  4005,  4007,  6432,  6673,  8222. 
8223,  8465,9025,  10137.  10139.  10577, 
12603,  12606,  13801,  16235,  17325, 
17326,  18412,  18415,  21227,  21230, 
24245,  25527,  26258,  30171,  30175, 
30464,  31 199,  33396,  36222,  36488, 
37587,  39216,  39459,  39461.  3%44 
New  York  Stock  Exchange.  Inc.,  et  al..  1 1620 
Options  Clearing  Corp.,  1421,  3515.  13351, 

1 6679,  1 7328,  3 1 036,  36489.  36750.  37 1 96 
Pacific  Exchange,  Inc.,  1214,  4008,  5383.  6675. 
7584,  9026,  9027,  16235,  16680,  17329, 

17689,  17690,  21052,  25780.  30465. 
30654.  31200,  34764.  35150.  36206. 
36489.  36877 

Pacific  Exchange.  Inc.,  et  al.,  8224 

Philadelphia  Stock  Exchange.  Inc..  153.  154, 
2215.  2216,  3517,  4010.  4633.  5922.  6434. 
6680,  6682,  8226,  8227,  1 1628,  1 1629, 
11826,  13351,  14005,  16445,  16683. 
18416,  20500,  20501,  20503,  24246, 
24248,  24528,  24529.  25782.  30666, 
31037,  31622,  33606,  34244,  34520, 
34521,  34765,  35152.  36209.  36492, 
36493.  36495,  36878,  36879.  38621,  39974 

Stock  Clearing  Corp.  of  Philadelphia,  2218, 
35413 
Applications,  hearings,  determinations,  etc.: 

Aeroflex  Inc.,  16233 

AirTouch  Communications,  Inc.,  5918 

Alexander  Hamilton  Life  Insurance  Co.  of 
America  et  al..  18385 

Allianz  Life  Insurance  Co.  of  North  America 
et  al.,  30646 

American  Heritage  Life  Investment  Corp.,  8752 


FEDERAL  REGISTER  INDEX,  January-June  2000 


Social 


American  International  Group,  Inc.,  et  a!.,  7899 

Ancor  Communications,  Inc.,  15185 

Ark  Funds,  et  al.,  6423 

Armada  Funds  et  al.,  35145 

ASA  Ltd.,  11811 

Audiovox  Corp.,  31942 

Bankers  Trust  Co.  et  al..  15665 

BISYS  Fund  Services  L.P.  et  al..  31023 

Boise  Cascade  Corp.,  34510 

BriteSmile.  Inc..  19944 

Cablevision  Systems  Corp..  10125 

Calamos  Advisors  Trust  ct  al..  13344 

Canada  Life  Insurance  Co.  of  America  et  al., 

16423 
Enzo  Biochem,  Inc..  3504 
E-Pawn.com.Inc.,  38010 
E-SIM  Ltd..  15185 
First  Allmerica  Financial  Life  InsuratKe  Co.  ct 

al..  31029 
Franklin  Capital  Corp..  3747 
Golden  American  Life  Insurance  Co.  et  al., 

1189.1192 
Great-West  Life  &  Annuity  Insurance  Co.  ct 

al..  2446 
Harris  &  Harris  Group.  Inc..  1 1350 
Hartford  Life  Insurance  Co.  ct  al..  8455 
Ibbotson  Associates.  Inc.,  3748 
IDS  Life  Insurance  Co.  et  al.,  143 
InterDigital  Communications  Corp.,  26246 
Kogcr  Equity,  Inc.,  16233 
Lincoln  Natiotud  Life  Insurance  Co.  et  al.,  5380 
Manufacturers  Life  InsuraiKC  Co.  of  America 

et  al.,  19798 
Marshall  Funds,  Inc.,  et  al.,  2552 1 
Maxim  Pharmaceuticals,  Inc.,  26646 
Morgan  Stanley  Capital  Investors,  L.P..  et  al., 

15667 
Mutual  of  America  Life  Insurance  Co.  et  al., 

10125 
National  Association  of  Securities  Dealers,  Inc.. 

et  al..  25401 
Nationwide  Life  Insurance  Co.  et  al.,  149 
NeoPharm.  Inc.,  24233 
NYFIX,  Inc.,  14636 
Pacific  Life  Insurance  Co.  et  al.,  2651 
Penn  Mutual  Life  Insurance  Co.  et  al.,  20219 
Price  Communications  Corp.,  10845 
Provident  Mutual  Life  Insurance  Co.  et  al.,  1 195 
Public  utility  holding  company  Tilings,  6419, 
7077,  8461,  9023,  10570,  1 1615,  12596. 
13065,  13349.  15023.  15024.  15030. 
15933.  16979,  18390.20225.21213. 
24233.  25010.  30650,  31632,  31943, 
34236,  35675,  36848.  37 1 87.  386 1 3, 
39i»47,  40708 
Reunion  Industries,  Inc.,  36850 
Rio  Algom  Ltd.,  38868 
Rogers  Corp.,  26646.  31948 
Safeguard  Scientifics,  Inc.,  11616 
Scudder  Glohial  Fund,  Inc.,  et  al.,  6420 
Seligman  Portfolios,  Inc.,  et  al..  12299 
Southwestern  Bell  Telephone  Co..  8753 
U.S.B.  Holding  Co..  Inc.,  16234 
UAM  Funds,  Inc.,  et  al.,  35406 
Unique  Mobility,  Inc.,  1 4637 
Valley  Forge  Life  Insurance  Co.  et  al.,  3065 1 
Van  Wagoner  Funds,  Inc.,  et  al.,  20495 
WAMEX  Holdings,  Inc.,  38010 
Warburg,  Pincus  Balanced  Fund,  Inc.,  et  al.. 

30141 
Westcoast  Energy.  Inc..  33591 
Westminster  Capital.  Inc.,  10131 

Selective  Service  System 

PROPOSED  RULES 

Semi-armual  agenda.  23718 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 
21053 
Security  Classification  Program;  inquiries.  1 3802 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Small  Business  Administration 

RULES 

Business  loans: 
Liquidation  of  collateral  and  sale  of  disaster 

assistance  loans.  17132 
Loan  loss  reserve  fund,  17439 
Small  business  size  standards: 
8(a)  business  development/small  disadvanuged 

business  status  determinations,  33249 
General  building  contractors,  heavy 

construction,  dredging  and  surface  cleanup, 

special  trade  contractors,  garbage  and 

refuse  collection,  and  refiise  systems, 

37689 
Help  Supply  Services;  $10  million  in  average 

annual  receipts,  35810 
North  American  Industry  Classification  System, 

30836 

PROPOSED  RULES 

Business  loans: 
Liquidation  of  collateral  and  sale  of  disaster 
assistance  loans,  1349 
Disaster  loan  program: 

Pre-Disaster  Mitigation  Loan  Program,  37308 
Federal  claims  collection: 
Administrative  wage  garnishment;  debt 
collection  through  offset.  39567 
Semi-annual  agenda.  23720 
Small  business  investment  companies: 
Types  of  consideration  paid  by  small  business 
excluded  fix>m  cost  of  money  limitations. 
38223 
Small  business  size  standards: 
8(a)  business  development/small  disadvantaged 

business  status  determinations,  1 2955 
Compliance  with  programs  of  other  agencies, 
4176 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  501 1, 

12311,  13803,  15032,  16995,  21233.  25014 
Submission  for  OMB  review;  comment  request, 

3518.  3751.  17330.  33398.  3361 1.  34245. 

38017.38868.39217 
Disaster  loan  areas: 
Alabama.  17331.  21494 
Alaska.  12312 
California.  21495.  32140 
Connecticut.  4458,  32141 
Florida.  38869 

Georgia.  10588.  12312.  17331 
Hawaii.  21798 
Kansas.  32141 
Kentucky.  4295.  4458,  6684,  12313,  14006, 

14007,37811 
Louisiana,  17331 
Massachusetts,  12313,  36751 
Mississippi,  3519 
Missouri,  34245 
New  Hampshire,  12313,  36751 
New  Jersey,  4458 
New  Mexico,  34245,  39975 
New  Yorii,  38017 

New  Yoric  et  al.,  4458.  8467.  30469 
North  Carolina,  4459.  10588,  3781 1 
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Ohio.  12313,  15930,30180 
Oklahoma.  36210 
Oregon,  8467 
Pennsylvania,  6436,  12313 
Rhode  Island.  32141 
Tennessee.  38017 
Texas.  21495.  36751.39462 
Washington.  4295.  8468,  12313,  20238 
West  Virginia,  12313,  14007,  14639 
Wisconsin,  37812 
Interest  rates;  quarteriy  determinations,  19952 
Intergovernmental  review  of  agency  programs  and 

activities,  21798 
License  surrenders: 
Astar  Capital  Corp.,  14639 
Business  Achievement  Corp.,  313 
Capital  Resource  Co.  of  Connecticut,  35153 
RSC  Fmancial  Corp..  8228 
Meetings; 
National  Advisory  Council,  12314 
National  Small  Business  Development  Center 

Advisory  Board,  3001.  33855 
Regional  Fairness  Boards — 
Heartland  Slates,  21799 
Mid  Atlantic  Suics.  21799 
Rocky  Mountain  States,  21799 
South  Atlantic  States,  32141 
Western  States,  12314 
Meetings;  district  and  regional  advisory  councils: 
District  of  Columbia.  1 4640 
Florida.  15931.33855 
Hawaii.  15931 
Maine,  I23I4 
Minnesota.  12314 
New  York.  17694 
Rhode  Island.  13352.  16236 
West  Virginia.  21799 
Privacy  Act 

Systems  of  records.  1422,  4459 
Small  business  investment  companies: 
Computaticm  of  alternative  maximum  annual 
cost  of  money;  debenture  rate.  20238 
Special  limited  revocable  power  of  attorney; 

appointment,  1424 
Applications,  hearings,  determinations,  etc.: 
EDF  Ventures.  L.P..  1 1361.  1 1362 
TD  Javelin  Capital  Fund.  LP.  et  al..  26868 
TD  Origen  Fund.  L.P.,  ct  al.,  26868,  31205 
Zero  Stage  Capital  VI,  LP,  26868 

Social  Security  Administration 

RULES 

Miscellaneous  corrections,  1681 1 
Social  security  benefits: 
Federal  old  age,  survivors,  and  disability 
insurance — 
Age;  clarification  as  vocational  factor,  1 7994 
Down  syndrome  in  adults;  medical  criteria 

for  determining  disability.  3 1 800 
Impairments;  medical  and  other  evidence  and 

medical  consultant  definition,  34950 
Medical  opinion  evidence  evaluation,  1 1866 
Title  II  benefits  uitder  family  maximum 
provisions;  reduction  in  cases  of  dual 
entitlement.  38424 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Age;  clarification  as  vocational  factor.  17994 
Benefits  for  fugitive  felons  aixl  probation  and 

parole  violators.  40492 
Impairments;  medical  and  other  evidence  and 

medical  consultant  definition,  34950 
Medical  opinion  evidence  evaluation,  1 1866 

PROPOSED  RULES 

Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  non-profit  and 


81 


Social 


commercial  oi  ;anizations;  unifonn 
requirements,  24768 


iurvivors,  and  disability 


administrative 
Semi-annual  agendi,  23732 
Social  security  ben  ;fits: 
Federal  old  age. 
insurance — 
Administrative  review  process:  prehearing 

and  posil^aring  conferences,  387% 
Disability  and  blindness  determinations; 
growth  irtpairmeni  listings,  37321 
Disability  dete  munations;  medical  criteria; 
technical  revisions.  6929 
Supplemental  secuilty  income: 
Aged,  blind,  and  disabled — 
Administrative  review  process;  prehearing 

and  posth  earing  conferences.  387% 
Disability  and  blindness  determinations; 
growth  inpairment  listings,  37321 
Testimony  by  agen  :y  employees  and  records 
production  in  egal  p>roceedings,  30037 

NOTICES 

Agency  informatioi  i  collection  activities: 
Proposed  collection;  comment  request.  1S6. 
6247.6684.  10589.  11630.  13071.  16236, 
18418.  254  3.  34523.  35154.  36497, 
37812,388*9,40151 
Submission  for  ( ►MB  review;  comment  request, 
156,  6684.    0589.  16236.  18418.  25413. 
26869,  312(5.  34523.  37812.  39462,  40151 
Disability  determin  ition  procedures: 
Modincations  tei  ting — 
Disability  claims  process  redesign  prototype. 
36210 
Foreign  insuraixre  ( ir  pension  systems: 

Bosnia  and  Herzegovina.  32141 
Grants  aixl  cooperative  agreements;  availability, 
etc.: 
Individuals  with  disabilities;  community-based 
benefits  plai  ining.  assistance,  and  outreach 
projects.  34  '68 
Organization,  funci  ions,  and  authority  delegations: 
Deputy  Commisi  ioner  for  Finance.  Assessment 

and  Manage  ment,  2450 
Deputy  Commisiioner,  Legislation  and 

Congressioiial  Affairs,  10846,  20239 
Deputy  Commis!  ioner  Office,  Operations. 

37813 
General  Counsel  Office.  39218 
Privacy  .\ct; 
Computer  match  ng  programs.  16447 
Systems  of  recoils.  13803.  32142 
Social  sectirity  acqIiicsceiKe  rulings: 
Akers  V.  HHS  Secretary  et  al.;  rescission  of 

rulings.  20239 
Albright  V.  Com  nissiotier  of  Social  Security; 
effect  of  pr  or  disability  findings  on 
subsequent  :laim  adjudication,  etc.,  1936 
Haddock  v.  Apf(  1;  use  of  vocational  expert 
testimony  a  id  Dictionary  of  Occupational 
TiUes.  38312 
Hickman  v.  Apf  ;l;  evidentiary  requirements  for 
determining  medical  equivalence  to  listed 
impairment.  25783 
Patterson  v.  Boven;  rescission  of  ruling,  18143 
Preslar  v.  Health  and  Human  Services  Secretary 
et  al;  rescission  of  rulings,  18144 
Social  security  rvili  igs: 
Disability  insura  kc  benefits;  claims  filed  under 
bodi  Social  Security  Act  and  Americans 
with  Disabi  ities  Act,  1215 
Obesity  evaluate  m,  31039 
Similar  fault  in  { troviding  of  evidence;  claims 
evaluation,  10140 


Southeastern 


NOTICES 

Power  rates; 
Jim  Woodruff  Ptoject,  14557 


ower  Administration 


Southwestern  Power  Administration 

NOTICES 

Power  rates: 
Sam  Raybum  Dam  Project.  39386 

Special  Counsel  Office 

PROPOSED  RULES 

Semi-annual  agenda,  236% 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  20504 

Privacy  Act: 
Systems  of  records.  6436 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  5924 

Special  Trustee  for  American  Indians 
Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request, 
19384 

State  Department 

RULES 

Civil  rights: 
Uniform  administrative  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non-profit 
organizations.  14406 
Consular  services;  fee  schedule 
FiiuuKing  and  accounting,  passports,  and  visas. 
14211 
Exchange  Visitor  Program: 

Administrative  processing  fees.  20083 
CFR  part  removed.  352 
International  Traffic  in  Arms  regulations 
Commercial  communications  satellite 

components,  systems,  parts,  accessories, 
etc.;  exports,  34089 
Irish  Peace  Process  Cultural  and  Training 

Program;  establishment.  14764 
Nationality  and  passports: 

Passport  application  regulation;  amendment. 
39288 
Visas;  immigrant  documentation: 

Visa  classification  tables;  amendments,  20903 
Visas;  nonimmigrant  documentation: 
Irish  Peace  Process  Culniral  atxl  Training 

Program.  14768 
Visa  classification  tables;  amendments.  20903 

PROPOSED  RULES 

Consular  services;  fee  schedule.  13253 
Semi-aimual  agenda,  23084 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 38 1 4, 

13815,20505,37447.38623 
Submission  for  OMB  review;  comment  request, 
1938.  5717,  I260T.  13814.  16238,  20505. 
25414,  36751 
Arms  Export  Control  Act 
Determinations,  20239 
Expon  licenses:  Congressional  notifications, 
12608,20505,32145,36752 
Art  objects;  importation  for  exhibition: 
1900:  Art  at  the  Crossroads,  18145,  26869 
Ancient  Faces:  Mummy  Portraits  from  Roman 

Egypt.  1219,  4859 
Arms  and  Armor  of  17th  Century  Virginia, 
24250 
.  Alt  and  Oracle:  Spirit  Voices  of  Africa,  1 1 104 


Art  in  Rome  in  the  Eighteenth  Century,  1939 

Chardin,  24722 

Culnire  and  Continuity:  The  Jewish  Journey, 

1939 
Distant  Shores:  The  Odyssey  of  Rockwell  Kent, 

34524 
Egyptian  Treasures  from  the  British  Museum. 

34778 
FABERGE  Collection  and  1000  Years  of 

Russian  Craftsmanship.  24722 
Forgotten  Friezes  from  the  Castle  of  Velez 

Blanco.  17548 
Frida  Kahlo.  Diego  Rivera,  and  Twentieth- 
Century  Mexican  An:  The  Jacques  and 

Natasha  Gelman  Collection.  25414 
Galleries  for  Cypriot  Art.  16995 
Gallery  for  the  Arts  of  Korea.  34778 
Gerrit  Dou  (1613-1675):  Master  Painter  in  the 

Age  of  Rembrandt.  12608 
Golden  Years  of  Faberge:  Objects  and  Drawings 

from  the  Wigstrom  Workshop.  13071 
Imperial  China:  The  Art  of  the  Horse  in 

Chinese  History.  13352 
Impressionists  at  Argenteuil.  20506 
Kremlin  Gold- 1000  Years  of  Russian  Gems  and 

Jewels.  11362.  169% 
Masterpieces  of  Korean  Ceramics  from  the 

Museum  of  Oriental  Ceramics.  Osaka. 

1219 
Michelangelo  to  Picasso:  Master  Drawings  from 

the  Collection  of  the  Albenina.  Vienna, 

15403 
Music  in  the  Age  of  Confucius.  2668 
O'Keeffe  on  Paper.  13072 
Painting  on  Light  Drawings  and  Stained  Glass 

in  the  Age  of  Durer  and  Holbein.  30180 
Painting  Revolution:  Kandinsky.  Malevich  and 

the  Russian  Avant  Garde.  1939 
Raphael  and  His  Circle:  Drawings  from 

Windsor  CasUe.  24723 
Renaissance  Portrait  in  Northern  Italy:  The  Ait 

of  Giovanni  Battista  Moroni.  5924 
Science  Under  Sail:  Russia's  Great  Voyages  to 

America  (1728-1867).  3751 
Spirits  of  the  Water  Art  from  Alaska  and 

British  Columbia.  16684.  21495 
Topkapi  Palace:  Jewels  and  Treasures  of  the 

Sultans.  2668 
Treasures  of  the  Last  Empire.  245 1 
Triumph  of  the  Baroque:  Architecture  in  Europe 

(1600-1750).  169% 
Van  Gogh  Portraits:  Face  to  Face.  7902 
Van  Gogh  to  Mondrian:  Dutch  Works  on  Paper. 

40715 
Committees;  establishment,  renewal,  termination, 
etc.: 
Cultural  Property  Advisory  Committee,  13352 
Defense  Trade  Advisory  Group,  1 1827 
Historical  Diplomatic  Documentation  Advisory 

Committee,  10142 
International  Telecommunication  Advisory 

Commiaee.  21054 
Environmental  statements;  availability,  etc.: 
Dakota  Gasification  Co..  Bismarck.  ND; 

pipeline  construction,  operation,  aixl 

maintenance.  14007 
Sumas.  WA;  pipeline  constnKtion  for 

transportation  of  water  across  U.S.-Canada 

border.  39975 
Export-Impon  Bank  Act  of  1945;  approvals  and 
disapprovals;  determinations,  21054 
Russia,  158 
Family  support  (maintenance)  obligations 
enforcement;  reciprocating  cotmtries;  list, 
31953 
Foreign  Assistance  Act,  etc.;  determinations: 
Nonproliferation  controls,  39219 
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Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act 
Niger.  assistaiKe  determination.  14332 
Gifts  to  Federal  employees  from  foreign 

governments;  list,  15936 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Anti-Crime  Training  and  Technical  Assistance 

Program,  17694,  21054 
Armenia  Connectivity  2000  Program,  21057 
Bosnia  and  Herzegovina  Undergraduate 

Development  Program,  542 
Civnet  editorial  services/information  technology 

program,  34778 
College  and  University  AfTiliations  Program, 

40152 
Cyprus;  Bicommunal  Support  Program,  34782 
Fulbright  Representative  Offices,  Russia  and 
Ukraine:  fiscal  disbursing  agent.  21058 
Fulbright  Teacher  Exchange  Program,  2451, 

24723 
Grassroou  Citizen  Participation  in  Democracy, 

21061,25785 
Great  Lakes  (Africa)  Reconciliation  Project- 
Justice  and  Journalism,  31044 
Hubert  H.  Humphrey  Fellowship  Program,  8228 
International  Demand  Reduction  Program, 

38869 
International  narcotics  and  law  enforcement 
International  Demand  Reduction  Program. 
38017 
Israel-Arab  Peace  Partners  Program,  37591 
Language  and  Culture  Enrichment  Program, 

5384 
Meio  University,  Okinawa.  Japan;  international 
convention  and  conference  management 
curriculum  development  40157 
Partners  in  Education  Program,  8231 
Romania:  Civic  Education  Curriculum 
Development  and  Teacher  Training 
Program,  33855 
Southeast  Europe  Youth  Leadership  Program, 

25970 
South  Pacific  Scholarship  Program,  1 2608, 

15679 
Summer  Institute  for  English-as-a-Foreign 
Language  Administrators  from 
FraiKophone  and  Lusophone  Sub-Saharan 
Africa,  544 
U.S. -China  Youth  Exchange  Initiative,  36213 
International  Traffic  in  Arms  regulations:  statutory 

debarment  13072 
Meetings: 
2000  International  Telecommunication  Union 
World  Radiocommunication  Conference: 
preparatory  meeting.  6685 
Arms  Control  and  Nonproliferation  Advisory 

Board.  11362.  19804 
Culhiral  Property  Advisory  Committee.  6685, 

34785 
Eastern  Europe  and  Independent  States  of 
Former  Soviet  Union  Study  Advisory 
Committee.  7902 
Fme  Arts  Committee.  14640 
Historical  Diplomatic  Documentation  Advisory 

Committee,  13352.  37447 
International  Communications  and  Information 
Policy  Advisory  Committee,  7093,  16448, 
19805,  26870,  33612 
International  Economic  Policy  Advisory 

Committee,  9303,  19805 
International  harmonization  of  chemical 
classification  and  labeling  systems; 
progress,  19036 
International  Law  Advisory  Committee.  14640 
International  Telecommunication  Advisory 
Committee,  4629,  6437,  24250,  26258, 
36753,  39976 


Labor  Diplomacy  Advisory  Committee,  1 1 104 
Overseas  Schools  Advisory  Council,  31047 
Overseas  Security  Advisory  Council,  3266, 

31369 
Private  International  Law  Advisory  Committee, 

5717,  8468 
Public  Diplomacy,  U.S.  Advisory  Commission, 

31048,35414 
Shipping  Coordinating  Committee.  1651,  2669, 
7094,  9038,  16448.  21063,  31623,  33398, 
33858,  37814 
United  Nations  Environment  Program:  persistent 
organic  pollutants;  international  agreement 
negotiations,  12611 
United  States-Canada  air  quality  agreement  to 
address  transboundary  problem  of  ground- 
level  ozone:  preparations  for  negotiations 
on  annex,  4012 
Universal  Postal  Union — 

Reform  initiatives;  briefing,  14008 
Missile  technology  proliferation  activities: 
sanctions: 
North  Korean  and  Iranian  entities,  20239 
Munitions  export  licenses;  suspension,  revocation, 
etc.: 
China  National  Aero-Technology  Impon  & 

Export  Corp.  et  al.,  2220 
Kazakhstani  and  Czech  companies,  7902 
Organization,  ftmctions,  and  authority  delegations: 
Assistant  Secretary  for  Educational  and  Cultural 

Affairs  et  al.,  31048 
Assistant  Secretary  for  International 

Organization  Affairs,  7903 
Director  General  of  Foreign  Service  et  al., 

11631 
Principal  Deputy  Assistant  Secretary  et  al., 
16238 
Passport  travel  restrictions,  U.S.: 

Iraq.  12611 
Presidential  permits: 
Calexico/Mexicali  II  Port  of  Entry  linking 
California  aixl  Baja  California;  conveyor 
belt  35694 
Shrimp  trawl  fishing:  sea  turtle  protection 
guidelines:  certification,  25785 

State  Justice  Institute 

NOTICES 

Meetings:  Sunshine  Act  8756,  24726 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration 

PROPOSED  RULES 

Opiate  addiction;  opioid  drugs  in  maintenaiKe  and 
detoxification  treatment;  office-based 
treatment  partial  agonists  treatment 
medications;  use  conditions.  25894 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2187. 
2418.  4824.  4987.  5359.  6614,  6615, 
11066,  15164,  19791,  21779,  30424 
Submission  for  OMB  review;  cotnment  request 
12566,  15165,  15166,  18342,  21202. 
21464.  38293.  40676 
Federal  agency  urine  drug  testing:  certified 

laboratories  meeting  minimum  standards,  list 
500,  5650.  1 1794,  18342,  25350,  35380 
Federal  workplace  drug  testing  programs; 
mandatory  guidelines: 
Custody  and  control  form,  39155 


Grants  and  cooperative  agreements:  availability, 
etc.: 
Community  Youth  Mental  Health  Promotion 
and  ViolciKe/ Substance  Abuse  Prevention 
Partnership  Program,  21780 
HIV  Services  Integration  Planning.  33345 
Mental  Health  Services  Center- 
Comprehensive  Community  Actions  to 
Promote  Youth  Violence  Prevention, 
11795 
Evaluation  of  Adult  Mental  Health  Systems 
Change;  Technical  Assistance  Center, 
8186 
Service  Systems  Change:  Community  Action 
Grants,  11331 
Substance  Abuse  Prevention  Center — 
Centers  for  Application  of  Prevention 

Technologies.  11590 
Community  Initiated  Prevention  Imerventioiis, 

11334 
National  Youth  Substance  Abuse  Prevention 

Initiative.  1 1067 
Parenting  and  Family  Strengthening 

Prevention  Interventions.  Disscminatiaa 
of  Innovations  Initiative.  11336 
Substance  Abuse  Treatment  Center — 
Community  Action  Expansion  Program,  8184 
Community-Based  Practice/Research 

Collab(Hatives  Implementation  Progiwn, 
16401,  16403,25494 
Co-Occuiring  Substance  Abuse  aitd  Mental 
Health  Disorders;  Outpatient  Treatment 
Models  Evaluation.  1 1069 
National  Center  for  Mentally  III  and 

Substance  Abusing  Youth  and  Adults 
Involved  with  Justice  System,  31 180 
Substance  Abuse  Treatment  and  HIV/AIDS 
Services;  Targeted  Capacity  Expansion 
Program,  11071 
Targeted  substance  abuse  treatment 
expansion,  2634.  12278 
Women  with  alcohol,  drug  abuse,  and  mental 
health  disorders  who  have  histories  of 
violence,  aiKl  their  children,  14603 
Meetings: 
Grant  programs  technical  assistance  workshops, 

6615 
Mental  Health  Services  Center  National 

Advisory  Council,  2636,  25352 
SAMHSA  National  Advisory  Council,  1 163, 

24498 
SAMHSA  National  Advisory  CouikiI  et  al., 

24497 
SAMHSA  Special  Emphasis  Panels,  3730, 

19916.  26843,  26844.  39917  , 

Substance  Abuse  Prevention  Cente;-  Drug 
Testing  Advisory  Board,  6388,  25352 
SubstaiKe  Abuse  Treatment  Center  National 

Advisory  Council.  2637.  25352 
Women's  Services  Advisory  Committee.  15349, 
24498 
Privacy  Act 

Systems  of  records,  26622 
Senior  Executive  Service: 
Performance  Review  Board:  membership.  1645 

Surface  Mining  Reclamation  and 
Enforcement  Offke 

RULES 

Indian  lands  program: 
Siuface  coal  mining  and  leclamation 
operations — 
Permit  applications  fees;  CFR  correction, 
39543 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Alabama,  36328,  38724 


FEDERAL  REGISTER  INDEX,  Junuwy-June  2000 


S3 


Surface 

Arkansas,  2331 

Illinois.  18237 

Indiana.  1059,  34092.  3S568 

Kentucky.  29949 

New  Mexico.  1 81  89 

Oklahoma.  3409' 

Pennsylvania.  48: 12.  15553.  39289 

Virginia.  1063,  5 '8 

West  Virginia.  I(i388.  26130 

PROPOSED  RUL  \S 

Abandoned  mine  la|id 

Fee  collection  and 
OSM-1  Foni 
Permanent  program 
reclamation  pli  n 

Alabama,  24433 

Colorado,  36098 

Illinois.  7331 

Indiana,  1 1950,  ^492 

Kentucky.  8317.  J4625,  39319 

Maryland,  24897 

New  Mexico,  36  01,36104 

North  Dakota,  l"^! 

Oklahoma,  1721 

Utah,  2364 

West  Virginia.  24158 
Surface  coal  minin) 

Ownership  and  control 
definitions, 
enforcement 


179CQ, 


CMB 


state  tnents 


NOTICES 

Agency  informatior 
Proposed  collection: 

13015.  1 
Submission  for 
6623,20202, 
Environmental 
Fall  Creek  Falls 
TN;  unsuita^i 
11604,  15921 
Grants  and  coopera  i 
etc.: 
Kykotsmovi  Sew^ 
project.  268:  i 
Watershed 
34730 
Arts  and 
Program, 


I  Coop*  rai 


reclamation: 

coal  production  reporting: 
;  electronic  filing,  7706 
and  abandoned  mine  land 

submissions: 


and  reclamation  operations: 
of  mining  operations; 
lermit  requirements, 
actions,  etc.,  36097 


collection  activities: 
;  comment  request,  788 1 , 
20486,  30132.  35394.  39924 
review;  comment  request, 
24980,  39178 

;  availability,  etc.: 
:  itate  Park  and  Natural  Area, 
lility  for  mining  operations, 

39178 
ve  agreements;  availability. 


Lagoon,  AZ;  public  facility 
tive  Agreement  Program. 


Appalachian  Gean  Streams 
9297 


Surface  Transportation  Board 


RULES 

Motor  carriers: 
Motor  passenger 
transactions 
Rail  carriers: 
Carload  Waybill 
confidentially 

PROPOSED  RULI 

Practice  and  proce 
Combinations 
Major  rail  cc 
Rail  carriers: 
Carload  waybill 

regulations;  bnodification.  732 
Semi-annual  agend^.  23%2 

NOTICES 

Agreements  under  4ections  Sa  and  Sb;  applications 
for  approval.  « tc. 
EC-MAC  Motor  Carriers  Service  Association. 

Inc.,  et  al..  :  099 
Household  Good  i  Carriers  Bureau  Committee, 

8760,  15405 
National  Motor  ^us  Traffic  Association,  Iik., 
7099 


intra-corporate  family 
class  exemption.  8280 

Sample  and  public  use  file; 

.  37710 


ownership — 

ilidation  procedures.  18021 

nple  and  public  use  file 


Environmental  statements;  availability,  etc.: 
Skull  Valley  Band  of  Goshute  Indians 

Reservation,  UT;  independent  spent  fuel 
storage  installation,  39206 
Environmental  statements;  notice  of  intent: 
Dakota.  Minnesota  &  Eastern  Railroad  Corp., 
1946 
Household  Goods  Carriers  Bureau  Committee;  rate 

bureau  agreement.  709S 
Motor  carriers: 
Control  applications — 
Laidlaw  Inc..  18426 

Stagecoach  Holdings  pic  and  Coach  USA, 
Inc.,  et  al.,  16686 
Control  exemptions — 
National  Express  Group  pic  et  al.,  40725 
RailAmerica,  Inc..  2224 
Fiiuince  applications — 
Laidlaw  Inc.  et  al..  26274 
Stagecoach  Holdings  pic  and  Coach  USA, 

Inc..  et  al.,  3530 
Tedesco  Family  ESB  Trust,  14010 
National  Classification  Committee;  agreement; 
methodologies  for  increasing  shipper 
participation  in  classification  process,  7098 
Rail  carriers: 
Control  exemptions — 
Wisconsin  Cental  Transportation  Corp.. 
12316 
Cost  of  capital — 

Railroad  industry's  1999  decision.  37205 
Cost  recovery  procedures — 

Adjustment  factor,  805,  15932,  39221 
ProdiKtivity  adjustment.  4568 
Declaratory  order  petitions — 

Union  Pacific  Railroad  Co..  37205 
North  American  railroad  industry;  major 
railroad  consolidations  and  present  and 
future  structure;  conunent  request.  4568 
Railroad  revenue  adequacy  determinations; 

Class  I  railroads.  38025 
Waybill  data;  release  for  use,  7099 
Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.. 

16241,  17341,31058,37456 
Canadian  National  Railway  Co.  et  al.,  318, 

7610,  12623 
Canadian  Pacific  Railway,  35695 
Capital  Metropolitan  Transportation  Authority, 

17705 
Colorado  Transportation  Department,  1 8427 
Consolidated  Rail  Corp..  1226 
CSXCorp.etal..  319,  7414 
CSX  Transportation.  Inc..  31958.  39222 
EASX  Corp.  and  Rail  Seivices  Corp..  38883 
Ellis  County  Rural  Rail  Transportation  District, 

7612 
Entergy  Arkansas  and  Entergy  Rail,  25976 
Evansville  Terminal  Co.,  Inc.,  et  al.,  16455 
Georgia  Southwestern  Railroad,  Inc.,  33882 
Global  Passenger  Services,  L.L.C..  et  al.,  25037 
Grand  Trunk  Western  Railroad  Inc.  et  al..  19812 
Great  Salt  Lake  &  Southern  Railroad  Co., 

LLC.  3005 
Hammond,  Court,  et  al..  18428 
Heart  of  Georgia  Railroad,  Inc.,  25976 
Illinois  Central  Railroad  Co.,  33612 
Illinois  Indiana  Development  Co.,  LLC.  10148, 

24539 
Iowa  Interstate  Railroad.  Ltd.,  et  al.,  40725 
Kansas  City  Southern  Industries,  Inc.,  et  al., 

4016 
Laidlaw  Inc.  et  al.,  5392 
Maryland  &  Delaware  Railroad  Co..  9306 
Meridian  Southern  Railway.  LLC.  17943 
Mississippi  Rail  Group,  Inc.,  1 1366 


Norfolk  Southern  Railway  Co..  10149 

OmniTRAX.  Inc..  et  al..  26658 

Penn-Jersey  Rail  Lines,  Iik..  26275 

Pennsylvania  Lines  LLC,  6687 

Pioneer  Railcorp,  16455 

Pittsburgh  &  Lake  Erie  Properties,  Inc..  39468 

Port  of  Benton,  Richland,  WA.  39222 

RJ.  Corman  Railroad  CoVMemphis  Line,  2671 

South  Orient  Railroad  Co..  Ltd..  1 1632 

Union  Pacific  Railroad  Co.,  1672,  2671,  5724, 

17341,  39222 
Yreka  Western  Railroad  Co.,  9053 
Railroad  services  abandonment: 
Boston  &  Maine  Corp.,  10594,  31630 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

30668 
Camas  Prairie  RailNet.  Inc..  37598 
Central  of  Tennessee  Railway  &  Navigation 

Co.,  Inc..  25038 
CSX  Transportation.  Inc.,  21501,  34249,  37206 
Dallas  Area  Rapid  Transit.  8232 
Gateway  Western  Railway  Co.,  21502 
Lake  State  Railway  Co.,  8760 
New  Hampshire  &  Vermont  Railroad  Co.,  Inc.. 

7916 
San  Joaquin  Valley  Railroad  Co..  21800 
Soo  Line  Railroad  Co.,  1673,  31631 
Union  Pacific  Railroad  Co.,  1226.  1947.  4570, 

14643,  20263,  20264,  21500,  21502,  35419 
Wisconsin  Central  Ltd.,  37456 

Susquehanna  River  Basin  Commission 

NOTICES 

Compliance  Incentive  Program.  35695 

Technology  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17858 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Medal  of  Technology  Nomination 
Evaluation  Committee.  4946 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Technology  Administration  Fellows  Program, 
5324 
Meetings: 
National  Medal  of  Technology  Nomination 
Evaluation  Committee,  30092 

Tennessee  Valley  Authority 

RULES 

Freedom  of  Information  Act;  implementation, 
16513 

PROPOSED  RULES 

Semi-atmual  agenda,  23754 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  158, 

17331.25015 
Submission  for  OMB  review;  comment  request, 
30667.  40160 
Committees;  establishment,  renewal,  termination, 
etc.: 
Regional  Resource  Stewardship  Council,  7094 
Environmental  statements;  availability,  etc.: 
Greene  County.  TN;  Nolichucky  Dam  and 

Reservoir,  flood  remediation,  1940 
Haywood  County,  TN;  Greenfield  Sites;  electric 
generation  for  peaking  and  baseload 
capacity,  30469 
Rhea  and  Hamilton  Counties,  TN;  tritium 
production  for  Energy  Department,  26259 
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EnvironmentaJ  sutements;  notice  of  intent: 
Land  Between  the  Lakes.  TN  and  KY;  public 
use  plan:  caiKellation.  31624 
Meetings: 
Regional  Resource  Stewardship  Council.  1 1362. 
25015.  36754 
Meetings;  Sunshine  Act.  4013.  8469.  16238. 

20506.  26870.  38020 
Repons  and  guidance  documents;  availability,  etc.: 
Electric  generating  stations;  routine 
maintenance.  35154 

Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Consumer  fmancial  information;  privacy 

requirements,  35162 
Operations: 
Govertunent  securities  transfer  and  repurchase. 
16302 
Effective  date.  30527 

PROPOSED  RULES 

Consumer  fmancial  information;  privacy 

requirements.  8770 
Federal  Deposit  InsuraiKe  Act: 
Customer  information  safeguard  standards 
establishment;  and  safety  and  soundness 
standards  Year  2000  guidelines  rescission, 
39472 
Gramm-Leach-Bliley  Act;  implementation: 
Community  Reinvestment  Act  (CRA)-related 
agreements;  disclosure  and  reporting, 
31962 
LeiKling  and  investments: 

Responsible  alternative  mortgage  lending,  1781 1 
Operations: 
Government  securities  transfer  and  repurchase, 
16350 
Risk-based  capital: 

Recourse  and  direct  credit  substitutes,  12320 
NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request.  2456, 
5724,  11108,  12318,  14341,  14342,  15042, 
16457,  21801,  26658,  35158,  40727 
Submission  for  OMB  review;  comment  request, 
1229,  1431,  1432,  1433,  1434,  7923, 
24729,  35426 
Receiver  appointments: 
Mutual  Federal  Savings  Bank  of  Atlanta,  14342 

Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of 
United  States 

RULES 

Tariff-rate  quota  amount  determinations: 
Lamb  meat,  40049 

NOTICES 

African  Growth  and  Opportunity  Act; 
implementation: 
Sub-Saharan  African  countries;  benefits 
eligibility  criteria.  38021 
Bilateral  free  trade  agreements:  - 
Hashemite  Kingdom  of  Jordan,  37594 


Caribbean  Basin  Economic  Recovery  Act: 

Beneficiary  countries;  preferential  treatment  list, 
9038 
Free  Trade  Area  of  Americas: 
Electronic  commerce;  private  sector  experts 

identification,  10847 
Trade  process  negotiations;  comment  request. 
38872 
Generalized  System  of  Preferences: 
Annual  prodixrt  and  country  eligibility  practices 
review  (1999>— 
Petitions  submission  deadline  and  hearings 
schedule.  18418 
Bangladeshi  products;  duty-free  treatment 

limitations.  38022 
Belarus;  withdrawal  of  benefits;  and  country 
practices  review;  comments  deadline,  etc.. 
7410,  11104 
Beneficiary  developing  countries;  designation 
criteria — 
Sub-Saharan  African  countries.  33858 
Competitive  need  limitations;  impon  statistics; 

comment  request.  7586 
Copper  wire  bars  from — 

Russia.  39463 
Nigeria;  beneficiary  developing  country 
designation  criteria.  25972.  26877 
Government- funded  airport  construction  projects; 
list  of  countries  denying  fair  market 
opportunities.  26651 
Harmonized  Tariff  Schedule: 
Rectification,  16449 
Technical  corrections,  13815 
Intellecmal  property  rights  protection,  countries 
denying;  identification,  26652 
Identification,  1424 
Meetings: 
Electronic  Commerce  Industry  Functional 

Advisory  Committee,  2453,  4860 
Industry  Sector  Advisory  Committees — 
Services,  9039 

Small  and  Minority  Business.  16450.  19037 
Trade  and  Environment  Policy  Advisory 

Committee.  15679 
Trade  Policy  and  Negotiations  Advisory 
Committee.  9039 
Nongovernmental  organizations;  trade  policy 
advice,  procedures  for  obtaining;  conunent 
request.  19423 
North  American  Free  Trade  Agreement  (NAFTA): 
Harmonized  Tariff  Schedule;  rules  of  origin; 
rectifications.  10590 
Reports  and  guidance  documents;  availability,  etc.: 
Discrimination  in  foreign  government 

procurement  pursuant  to  Executive  Order 
13ll6(Title  VII),  26652 
Trade  expansion  priorities  pursuant  to  Executive 
Order  13116  (Super  301),  26262 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  8469 
Trade  agreements;  environmental  review: 
Executive  Order  13141  implemenution; 
comment  request,  8756 
Trade  Policy  Staff  Committee: 
Softwood  lumber  practices  in  Canada  aixj 
softwood  lumber  trade  between  United 
States  and  Canada;  comment  request, 
11363 
United  States-Jordan  Free  Trade  Agreement; 
environmental  review.  39976 
Unfair  trade  practices,  petitions,  etc.: 
Canada;  tourism  and  sport  fishing.  7606 
Foreign  country  practices  and  foreign  countries 
engaging  in  discriminatory  government 
procurement  practices;  identification; 
comment  request.  4860 


Transportatioa 

United  Sutes-Caribbean  Basin  Trade  Partnership 
Act;  implementation: 
Caribbean  Basin  countries;  benefits  eligibility 
criteria.  38023 
Worid  Trade  Organization: 
Canada  and  U.S.;  consultations  regarding 
measures  treating  export  restraints  as 
subsidies.  35969 
Dispute  settlement  panel  establishment 
requests — 
Argentina;  patent  and  test  dau  protection. 

36497 
Brazil;  customs  valuation  regime.  365(X) 
Brazil;  patent  protection.  36498 
Dispute  settlement  roster  of  panel  candidates; 

nominations.  15033 
India;  motor  vehicle  sector,  trade  and 

investment.  37595 
Japan;  hot-rolled  steel  products.  35970 
Korea;  stainless  steel  plate  in  coils  aiMl 
stainless  steel  sheet  and  strip  in  coils; 
antidumping  duties.  4861 
Pakistan;  combed  cotton  yam;  transitional 

safeguard  measure.  34526 
Romania;  minimum  import  prices  use  for 
customs  valuation  purposes.  36499 
European  Communities — 
Banana  importation,  sale,  and  distribution 
regime,  and  meat  and  meat  products 
measures. 
34786 
Tariff  consulutions.  3452S 
Institutional  improvements;  civil  society 
operations  and  outreach,  transparency, 
36501 
Mandated  multilateral  trade  negotiations  on 
agriculture  and  services;  future  access 
negotiations  on  non-agricultural  goods: 
comment  request.  16450 
Philippines;  Motor  Vehicle  Development 

Program;  tariff  advantages.  37596 
Telecommunications  trade  agreements. 

compliance;  comment  request.  1220 
Trade  Agreements  Act;  government 
procurement  threshokls.  17332 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Admmistration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Adminisuation 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Office  of  Motor  Carrier  Safety 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportation  Board 
See  Surface  Transportation  BoardReader  Aids 
See  Transportation  Statistics  Bureau 

RULES 

Air  travel;  nondiscrimination  on  basis  of  disability: 
Seating  accommodations  aiKJ  collapsible  electric 
wheelchair  stowage;  correction.  352 
Computer  reservation  systems,  carrier-owned 

Expiration  dale  extension.  16808 
Organization.  fuiKtions.  and  authority  delegations: 
Federal  Motor  Carrier  Safety  Administration; 

establishment.  220 
Maritime  Administrator.  34105 
Procedural  regulations: 
Practice  rules  in  proceedings.  6446 
Correction.  74 1 8 
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Transportation 

Shipping  traffic  resli  ctions: 
Nonh  Korea;  repeal.  38164 

Smoking  aboard  airc^afi.  36772 

Unifonn  administrati  ve  requirements  for  grants 
and  agreements  with  institutions  of  higher 
education,  hosp  tals,  and  other  non-profit 
organizations,  1 1406 

PROPOSED  RULE  S 

Computer  reservatioi  i  systems,  carrier-owned, 

11009 
Semi-annual  agenda.  23092 
Surface  transponatia  i  projects;  credit  assistance, 

34428 
Worlcplace  drug  and  alcohol  testing  programs: 
Procedures;  revisions — 

Electronic  publi:  discussion  forum.  151 18 

Meetings,  2573,  13261 

NOTICES 

Agency  information  rollection  activities: 
Proposed  collectioi;  conmient  request,  5386, 

10590,20507,  31048,31049 
Submission  for  01  IB  review;  comment  request, 
24530 
Air  carriers: 
Passengers  involvt  d  in  aircraft  accidents;  plans 
to  address  fat  lily  needs,  38623 
Aviation  proceeding! : 
Agreements  filed;  weekly  receipts,  547,  4014, 
5387,  6247,  ( 686,  7412,  9304,  1 1364, 
16239,  20843,  25972,  25973,  30180, 
30181,  31624  ,  34527.  37197.  37597,  39977 
Certificates  of  puta  lie  convenience  and  necessity 
and  foreign  a  r  carrier  permits;  weekly 
applications.  1014,  5387,  6247,  741Z 
11364,  16240   25973.  30181.  30182, 
37597,  39977 
Hearings,  etc. — 
Ameristar  Air  C  argo.  Inc.,  5387 
Atlantic  Coast  J;t.  Inc..  5387 
Cardinal  Airlines.  Inc..  5925 
Smokey  Bay  Ai  •.  Inc.,  20507 
Spemak  Airway  i.  Inc.,  823 1 
Trans  Borinquef  Air,  Inc.,  24250 
Deepwater  port  licences: 
Louisiana  Offshon  Oil  Port  LLC  (LOOP). 
37814 
Foreign  air  carriers: 
Passengers  involved  in  aircraft  accidents;  plans 
to  address  farjiily  needs,  38624 
Global  positioning  svstem  receivers;  potential  for 
interferetKe  froii  ultra- wideband  devices;  test 
plan;  comment  i  equest.  38874 
Grants  and  cooperati  ^e  agreements;  availability, 
etc.: 
Transportation  Eqi  lity  .Act  for  2 1  st  Centur,< — 
Transportation  I  iftastructure  Finance  and 
Innovation  Act  of  1998;  eligible  surface 
transponati  }n  projects;  credit  assistance. 
30182 
Meetings: 
Amtrak  Reform  Council.  1651 
Aviation.  Marine,  ind  Land  Radionavigation 

Users  Confer  ;nce.  6437 
Minority  Business  Resource  Center  Advisory 

Committee.  1 J640.  17936 
Partnership  Counc  1.  9304.  34527 
Privacy  Act: 

Systems  of  record  .  19476 
Reports  and  guidance  documents;  availability,  etc.: 

Federal  Radionavigation  Plan,  10142 
Secretarial  determine  [ions: 
Port-Au-Prince  lni;mational  Airport,  Haiti; 
notification  o '  effective  security  measures, 
7903 
Senior  Executive  Se^ice: 
Performance  Revi(  w  Boards:  membership, 
39463 
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Transportation  Statistics  Bureau 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request.  552,  553, 

554.  555,  5929,  19961 
Submission  for  0MB  review;  comment  request. 
3531.  19962.  26275.  30189.  38317 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Transportation  Statistics  Research  Program. 
13819 
Meetings: 
Transfiortation  Statistics  Advisory  Council. 
17000 
Motor  carriers: 
FinaiKial  and  operating  information;  public 
release  of  reports;  exemption  requests, 
12316,  37457,  39223 

Treasury  Department 

See  Alcohol.  Tobacco  and  Fiiearms  Bureau 
See  Community  Development  Fiiuuicial 

Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Customs  Service 

See  Federal  Law  Enforcement  Training  Center 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Secret  Service 
See  Thrift  Supervision  Office 

RULES 

Bank  holding  companies  and  change  in  bank 
control: 
Merchant  banking  investments,  16460 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Money  transmitters  and  money  order  and 
traveler's  check  issuers,  sellers,  and 
redeemers;  suspicious  transactions 
reporting  requirement.  1 3683 
FinaiKial  subsidiaries: 
Comparable  ratings  requirement  for  national 
banks  among  second  50  largest  insured 
banks.  15050 
FinaiKial  activities;  determination  procedures, 
14819 
Freedom  of  Information  Act;  implementation, 

40503 
Privacy  Act;  implementation,  2333 
Resolution  Funding  Corporation  operations.  12064 

PROPOSED  RULES 

Practice  before  Internal  Revenue  Service,  30375 
Privacy  Act;  implementation 

Internal  Revenue  Service,  21 165 
Semi-annual  agenda,  23288 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1 366, 
17341,  19812,  19813,  37599,  37600, 
37601.  37602 
Submission  for  OMB  review;  comment  request, 
162,  163,  806,  1229.  1426,  4631,  7100, 
7101,8232,  10149,  10150,  10151,  10595, 
13076,  13414,  13415,  15035,  15036, 
15683,  15684,  16456.  16687.  16688. 
16689.  17001.  18146.  18147.20264. 
21234.  21235.  21801.  24726.  24727. 
24729,  26244,  26275,  26276,  30475, 
31958,  31959,  33882.  33883.  33884. 
33885.  33886.  35156.  35157.  35420, 


36503,  36504,  37827,  38627,  38628. 
38884,  39223,  39224,  39469,  40163,  40726 
Bonds,  Treasury: 
8  1/4  percent  bonds  (2000-2005);  call  for 
redemption,  3006 
Boycotts,  international: 

Countries  requiring  cooperation;  list,  17002 
Committees;  establishment,  renewal,  termination, 
etc.: 
Customs  Service  Commercial  Operations 

Advisory  Committee,  31059 
International  Child  Labor  Enforcement  Advisory 
Committee,  11831 
Foreign  portfolio  investment  holdings  in  United 
States;  survey;  reporting  requirements,  2671 
Meetings: 
Community  Adjustment  and  Investment 

Program  Advisory  Committee,  17549 
Customs  Service  Commercial  Operations 

Advisory  Committee,  2224,  21236 
Debt  Management  Advisory  Committee,  1948, 

17943 
Intenutional  Cliild  Labor  Enforcement  Advisory 

Committee,  15685 
International  Financial  Institution  Advisory 

Commission,  3269 
International  Monetary  Fund  Advisory 
Committee,  3270,  37207 
Reports  and  guidance  documents;  availability,  etc.: 
Mandatory  subordinated  debt;  feasibility  and 
appropriateness.  13077 
Senior  Executive  Service: 
Legal  Division  PerformaiKe  Review  Board; 
membership,  33612 

Truman,  Harry  S^  Scholarship 
Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

Twenty-First  Century  Workforce 
Commission 

NOTICES 

Hearings,  2457,  3537,  9306,  105%,  15406 
Meetings,  16242,  37466,  37467 

U.S.  Trade  Deficit  Review 
Commission 

NOTICES 

Hearings,  7416,  19043 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  19880 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.; 
Unsolicited  grants — 
Fall  competition  program,  39982 
Spring  competition  program,  4632 

Meetings;  Sunshine  Act,  1674,  1 1834,  36508 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  2663,  6434,  7080,  26880, 
36880 
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Utah  Reclamation  Mitigation  and 
Conservation  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
Central  Utah  Project- 
Diamond  Fork  System;  action  modifications, 
37831 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation. 

dependency,  etc.: 
^   Children  suffering  from  spina  bifida  who  are 
children  of  Viemam  veterans,  35280 
Dependency  and  indemnity  compensation 
benefits  for  survivors  of  veterans  rated 
totally  disabled  at  time  of  death,  3388 
Dependent  entitlement  to  monetary  benefits; 

definition  of  child,  12116 
Eligibility  reporting  requirements,  16827 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Case  docketing,  14471 
Medical  benefits: 
Nursing  home  care  of  veterans  in  State  homes; 
per  diem  payments,  %2 
National  Service  Life  Insurance: 
Premium  payment;  clarification,  7436 
Correction,  19658 
Organization,  fiinctions,  and  authority  delegations: 
Board  of  Veterans  Appeals;  Office  of  Counsel 
to  Chairman  title  change  to  Office  of 
Senior  Deputy  Vice  Chairman,  1544 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  Assistance  Test  Program; 

increased  allowances,  1 3693,  18151 
Flight  courses  for  educational  assistance 
programs;  approval  criteria,  12117 
Montgomery  GI  Bill-Active  Duty;  eligibility 

criteria,  etc.,  5785 
Montgomery  GI  Bill-Active  Duty:  modified 
eligibility  criteria,  20745 

PROPOSED  RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Benefit  claims  decisions;  review,  8329 
Claims  based  on  tobacco  product  effects,  7807 
Individual  bom  with  spina  bifida  whose 
biological  father  or  mother  is  Viemam 
veteran:  criteria  for  monetary  allowance. 
13254 
Proof  of  service:  evidence  certification,  39580 
Adult  day  health  care  of  veterans  in  State  homes: 

per  diem  payment  mechanism.  39835 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Subpoenas:  clarification,  7468 
National  Service  Life  Insurance  and  Veterans 
Special  Life  Insurance: 
Term  capped  policies;  cash  value,  7467 


Outer  burial  receptacles;  monetary  allowaiKcs, 

20787 
Semi-annual  agenda,  23386 
Vocational  rehabiliution  and  education: 
Veterans  education — 
Educational  assistance  programs;  new  criteria 

for  approving  courses,  4914 
Flight-training  programs;  information 
collection,  17477 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  2458, 
2459,  2460,  4017,  7923,  12626,  12627, 
14648,  16243,  16244,  16245,  17005, 
17006,  18150.  19433,  19434,  25977, 
25978,  26661.  31209,  34531,  35159. 

35699,  36219,  37603.  38318,  38319, 
39231.39647 

Submission  for  0MB  review;  comment  request. 
1675,  5021.  5022,  6443,  7612,  7613.  7924, 
12317,  16246.  17705,  19435.  19436, 
19816,  20849,  31210.  35159.  35699, 

35700,  35701,  35702,  36220,  37604, 
37605,39231.39982 

Committees:  establishment,  renewal,  termination, 
etc.: 
Minority  Veterans  Advisory  Committee,  25430 
Special  Medical  Advisory  Group,  16246 
Veterans  Affairs  Department  Facilities 
Structural  Safety  Advisory  Committee, 
35702 
Cost-of-living  adjustments  and  headstone  or 

marker  allowance  rate,  5930 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Homeless  Providers  Grant  and  Per  Diem 
Program.  7103,  19436 
Legal  interpretations:  General  Counsel-precedent 
opinions: 
Veterans  benefits  under  VA  administered  laws; 
summary,  6256,  33421 
Republication.  34531 
Means  test  thresholds:  cost-of-living  adjustments. 
Meetings: 
Cemeteries  and  Memorials  Advisory 

Committee,  16246 
Education  Advisory  Committee.  14649 
Enviroimtental  Hazards  Advisory  Committee, 

39982 
Former  Prisoners  of  War  Advisory  Committee, 

32150 
Medical  Research  Service  Merit  Review 

Committee,  12628 
Minority  Veterans  Advisory  Committee,  17551. 

33887 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Conunittee,  21238 
Rehabilitation  Advisory  Committee,  36508 
.Scientific  Review  and  Evaluation  Board  for 
Health  Services  Research  and  Development 
Service,  5023.  12629 
Special  Medical  Advisory  Group,  16247 
Veterans  Affairs  IDepanment  Facilities 
Structural  Safety  Advisory  Committee, 
38885 


Veterans  Readjustment  Advisory  Committee, 

7417,  33888 
Voluntary  Service  National  Advisory 

Committee,  20850 
Women  Veterans  Advisoiy  Committee,  14649. 

36884 
Privacy  Act: 
Computer  matching  programs,  13416,  25978 
Systems  of  records,  20850,  25531,  25534. 

25979,31370.33614,37605 
Reports  and  guidance  documents:  availability,  etc.: 
Special  Medical  Advisory  Group;  annual  repofi, 

21238 

Veterans  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
Homeless  Veterans  Reintegration  Projecu,  5898 
Job  Training  Partnership  Act — 

Native  American  Competitive  Grants.  13026 
Workforce  Investment  Programs.  24513 
Meetings: 

Veterans  Employment  and  Training  Advisory 
Committee,  31195 

Western  Area  Power  Administration 
RULES 

Energy  Planning  and  Management  Program 
Integrated  resource  planning  approval  criteria. 
16789 

NOTICES 

Environmental  statements:  availability,  etc.: 
Energy  Planning  and  Management  Program. 
16389 
EnvironmenuJ  statements:  notice  of  intent: 

Big  Sandy  Project.  Mohave  County,  AZ.  208 1 1 
Loveland  Area  Projects:  post-2004  resource  pool: 

allocation  procedures,  etc.,  12987 
Power  marketing  plans: 
Sierra  Nevada  Customer  Service  Region,  2005 
Resource  Pool.  35630,  36509 
Power  rate  adjustments: 
Boulder  Canyon  Project;  firm  power  services 

base  charge  and  rates.  12990 
Central  Arizona  Project,  33541 
Cenu^  Valley  and  Califomia-Oregon 

Transmission  Projects,  1 1 569 
Loveland  Area  Projects.  CO.  16588 
Pacific  Northwest-Pacific  Southwest  Intertie 

Project.  36132 
Pick-Sloan  Missouri  Basin  Program;  Eastern 

Division.  16588 
Provo  River  Project,  1 1300 
Washoe  Project  16390 
Salt  Lake  City  Area  Integrated  Projects:  power 
allocation  procedures  and  call  for 
applications:  post-2004  resource  pool.  1 1303 


FEDERAL  REGISTER  INDEX,  January-June  2000 


88 


Tlie 


Editorial  Note: 

available  for  ins 
adopted,  or  promi 
and  distribution 
information 
For  Further 


Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 

ion  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 

Igated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 

these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  fi^om 

submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 

Infom  lation  Contact: 


pjcti 


cf 


GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 


Gary  Posselt,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 
202-523-5227  |or  202-523-5228. 


Agency  and  sut>age(fcy 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  fronn;  price;  make  checks  pay- 
able to — 


For  Inspection,  copying,  or  additional 
information  contact 


Department  of  Defens  e, 
Office  of  the  Secret  iry 


Department  of  Defen^. 
Department  of  the  Air 
Force 


Department  of  Defen^, 
Department  of  ttie 
Army,  Information  $ys- 
tems  Commarxj,  Arfny 
Putilications  Comnn|irxJ 
and  Printing  Command 

Department  of  Educafon 
(ED),  Office  of  the  As- 
sistant Secretary  fol 
Legislation  and  Puttie 
Affairs 


Department  of  Energy , 
Bonneville  Power  Ap- 
ministration 


DoD  Directives  System  Quarterly 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter;  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


Numerical  index  of  standard  publica- 
tions (AFIND2).  Lists  regulations, 
manuals,  and  pamphlets  together 
under  each  subject  series;  list  vis- 
ual aids  and  recurring  periodicals 
separately 

Numerical  index  of  departmental 
forms  (AFIND9).  Lists  forms  nu- 
merically within  each  category,  irv 
eluding  accountable  forms,  forms 
requiring  storage  safeguards,  and 
obsolete  forms 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Fornis)  Jan.  1,  1997.  Printed 
in  microfiche  and  CD-ROM 
version. 

ED  Index  contains  those  records  re- 
quired by  Putjiic  Law  90-23  (Free- 
dom of  Information  Act).  The  irxJex 
is  a  guide  to  ED  policies,  instruc- 
tion memoranda,  organization 
furKtion  statements,  guidelines, 
decisions  and  procedures  not  put>- 
lished  in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarterly 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Polcy,  procedural,  and  di- 
rectives material  indexed  by  sub- 
ject and  BPA  Manual  chapter  num- 
ber 


SulKcription  serx'ice  is  S13.00  annu- 
ally. Mail  certified  bank  ctieck  or 
postal  money  order  to  the  Director, 
Naval  Put>lications  and  Printing 
Service,  Eastern  Division,  Buikjing 
4,  Section  D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111 


National  Technk:al  Information  Serv- 
ice, 5285  Port  Royal  Road,  Spring- 
fiekl,VA  22161. 


National  Technk:al  Information  Serv- 
kx.  Order  Preprocessing  Sectwn, 
5285  Port  Royal  Road,  Springfiekl, 
VA  22161 


Freedom  of  Information  OfTicer,  De- 
partment of  Education,  Office  of 
Legislation  and  Public  Affairs,  400 
Maryland  Ave..  SW.,  Washington, 
DC  20202 


The  put))k;  may  review  the  index,  ob- 
tain a  copy  of  the  index,  without 
charge,  or  secure  further  informa- 
tion concerning  the  contents  of  the 
records  listed  by  contacting  Bonne- 
ville Power  Administration's  Office 
of  Media  Relations,  905  NE.  11th 
Avenue,  Portland,  OR  97232,  or 
the  Washington,  DC,  Office,  For- 
restal  Building,  Room  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1 1 71 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
ices, Washington,  DC  20301 

Telephone  202-697-41 1 1 

Availat)le  on  ttie  Worid  Wkle  Web  at 
ht1p://afput)s.hq.af.mil/elec-pfod- 
ucts/.  For  additional  information, 
contact  ttie  Director  of  Commu- 
nications and  Information  at  your 
nearest  Air  Force  installation 


Director,  Army  Put>lications  and 
Printing  Command,  Hoffman  BkJg., 
Alexandria,  VA  22331-0302 


Office  of  Legislation  and  Put)lk:  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-8907  or  202- 
472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N.,  Seattie,  WA  98109;  U.S.  Cthse, 
West  920  Riverside  Ave.,  Spo- 
kane, WA  99201;  West  101  Poplar 
St.,  Walla  Walla,  WA  99362;  U.S. 
Federal  BkJg.,  211  E.  7th  Ave.,  Eu- 
gene, OR  97401;  800  Kensington, 
Missoula.  MT  59801;  U.S.  Federal 
BWg.,  301  Yakima  St.,  Wenatchee. 
WA  98807;  1650  Hollipari<  Dr.. 
Idaho  Falls,  ID  83401;  and  550 
West  Fort  Street.  Boise,  ID  83724 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  Health 
and  Human  Sen/ices, 
Public  Health  Service, 
Centers  for  Disease 
Control  (HHS/PHS/ 
CDC) 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Food  and  Drug  Admin- 
istration (HHS/PHS/ 
FDA) 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  t)y  the  Freedom 
of  Information  Act  (P.L.  90-23). 
This  index  provides  identifying  in- 
formation, by  program  and  subject, 
for  the  put)lic  as  to  any  matter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub- 
lished in  the  Federal  Register. 
Index  is  updated  quarterly 

Analyst  Operations  Manual:  Training 
information,  instructions  and  proce- 
dures for  new  laboratory  personnel 


Bio-research  Monitoring  Manual  for 
Supervisory  Investigators.  NGTR 
Nonclink:al:  One-week  course  cor>- 
ducted  by  the  National  Center  for 
Toxkx>logical  Research 

Center  for  Drugs  and  Biologies  Staff 
Manual:  Primarily  concerned  with 
the  preparation  and  review  of  doc- 
uments within  the  Center  for  Dmgs 
and  Biok>gk» 

Center  for  Food  Safety  and  Applied 
Nutrition  Daily  Operating  Guide: 
Primarily  coricerned  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medicine  Policy 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparation 
and  review  of  documents  within 
the  Center  for  Veterinary  Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  poltey, 
including  those  statements  which 
contain  regulatory  action  guidance 
information 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  Instruc- 
tions directed  to  FDA  field  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion 

Drug  Autoanalysis  Manual:  A  manual 
of  automated  methods  which  pro- 
vides content  uniformity  test  speci- 
fications in  USP  XVII  and  NF  XII. 
Provides  assurance  of  honrx> 
geneity  within  a  single  lot  for  a 
safe  and  effective  drug  supply. 
Specifications  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quarv 
titles  (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  (xojects  used 
for  reporting  project  information 
into  the  Program  Oriented  Data 
System  (PODS) 


Put)lic  Inquiries,  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfieW,  VA  22161.  Accession 
#PB85-211639:  $46.50  for  paper 
copy,  $6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Adnrunistration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administi^ation 

Food  and  Drug  Adminisb^ation,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administi-ation 

National  Technkal  Information  Serv- 
fce,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfiekj,  VA  22161.  Manual  ac- 
cession #PB88-915499,  $109.95; 
subscription  accession  #PB88- 
915400,  $135.00 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Conrv 
merce,  5285  Port  Royal  Rd., 
SpringfieW,  VA  22161.  Entire  marv 
ual  accession  #PB89-920499, 
$157.95;  sut}scription  accession 
#PB89-920-400,  $425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Adminisb'ation,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost  $100.00.  Payable  to 
ttie  Food  and  Drug  Administration 


Public  Inquiries,  Communications 
and  Managen>ent  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  and  subag^ncy 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Field  Management  Directives:  FDA 
fiekf  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  managenwnt 

Inspection  Operations  Manual: 
Standard  operating  inspectional 
and  investigational  procedures  arvj 
instructions  used  by  FDA  Inves- 
tigational personnel 


Inspector  Training  Manual:  Basic 
training  manual  for  food  and  drug 
inspectors  and  inspection  tech- 
niques 

Inspector's  Manual  for  State  Food 
arxl  Drug  Officials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  inspectional  and  inves- 
tigational procedures.  Part  (2):  pro- 
gram section  outlines  the  specific 
recommended  inspectional  proce- 
dures applicat>le  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Drug  Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  availat)le  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
latxxatories  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  tfieir  metabolites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  parts — (1)  proce- 
dures for  measuring  fill-of-con- 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  sampling  where  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
arxj  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities in  Xhe  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supervisory  irv 
specters  in  managing  investiga- 
tional groups 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $35.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd.. 
SpringifiekJ,  VA  22161.  Manual  ac- 
cession #PB88-913399,  $55.95; 
subscription  accession  #PB88- 
913300,565.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff.  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administratk>n  > 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Informatkxi  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Conrv 
merce,  5285  Port  Royal  Rd.. 
SpringfiekJ.  VA  22161.  Volume  I— 
Accesskjn  #PB88-91 1 799.  S62.95. 
Votume  II — Accession  #PB88- 
911999.  $193.95.  Entire  Manual- 
Accession  #PB86-911799.  3230.00 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $18.60.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff.  HFI-35. 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administration 
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Agency  and  subagency 
name 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Health  Services  Ad- 
ministration (HHS/PHS/ 
HSA) 


Department  of  tt)e  Inte- 
rior, Office  of  the  Sec- 
retary 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  to  Administrative  Staff  Manu- 
als: Current  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 

HSA  Freedom  of  Information  Act 
(FOIA)  Index:  ivlar.  1975  to  June 
30,  1982.  The  HSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circulars,  memoranda,  notices  and 
guides  used  by  the  components  of 
HSA.  All  information  included  in 
this  index  is  current  as  of  June  30, 
1982.  The  respective  bureau  level 
indexes  are  listed  as  follows:  OA— 
Office  of  the  Administrator: 
OCPA— Public  Affairs  Manage- 
ment System  Manual;  OPEL— HSA 
forward  plan,  fiscal  year  1979-63; 
OM/OCG— HSA  procurement  oper- 
ating instructions;  OM/OMP — HSA 
transmittal  notices  for  supplements 
to  HHS  manuals;  HSA  Circulars; 
OM/OFS — policy  decisions,  proce- 
dures, and  opinion.  BMS— Bureau 
OF  Medical  Services:  Division  of 
Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to  HHS 
manuals;  Manual  of  Operations  for 
PHS  Health  Unit,  DFEH.  BMS; 
BMS  circulars;  Contract  Physi- 
cian's Guide.  IHS— Indian  Health 
Services:  IHS  circulars;  IHS  sup- 
plements to  HHS  manuals;  IHS 
Operations  Manual;  General  Coun- 
sel opinions;  policy  and  procedural 
manual  and  circulars.  BCHS — Bu- 
reau OF  Community  Health  Serv- 
ices: BCHS  administrative  guide 
system;  BCHS  Operations  Manual; 
Emergency  Medical  Sen/ice  Sys- 
tems Program  Guidelines;  BCHS 
Regional  Memorandum  Series. 
BHPDS— Bureau  of  Health  Per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  include  menx>- 
randa,  guidelines,  handbooks  and 
procedures 

Departmental  Manual  Table  of  Con- 
tents, Checklist,  and  Subject  Index 
dated  May  31,  1989.  Index  of  di- 
rectives containing  descriptions  of 
central  and  fiekj  organizations  of 
the  Department,  delegations  of  au- 
thority, internal  polk;ies,  guidelines, 
procedures,  and  other  administra- 
tive matters. 

Checklist  and  Subject  Index  of  De- 
partmental Manual  Additions  to  the 
FPM  dated  June  3,  19S8.  Index  of 
Departmental  personnel  manage- 
ment directives. 

Listing  of  Secretary's  Orders  which 
are  conskjered  in  effect  with  re- 
spect to  current  operations  of  the 
Department 

Intemet  address:  http://elips.doi.gov 


Order  from;  price;  make  checks  pay- 
able to— 


Food  and  Drug  Administration,  Free- 
dom of  Informatkw  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administration 

Offrce  of  Communrcations  and  PuWk: 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857.  Checks  payable 
to  HHS/PuWic  Health  Servce.  Mail 
to  HSA  Collection  Officer,  HHS/ 
PHS/HSA,  Room  16-36,  5600 
Fishers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
arxj  reproduction  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  information 
under  the  FOI  regulations  (45  CFR 
part  5  subpart  E) 


For  inspection,  copying,  or  additional 
informatkjn  contact 


Office  of  Communcations  and  PuWk; 
Affairs,  HHS/PHS/HSA.  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857 


Offce  of  Plannir)g  and  Performance 
Management,  U.S.  Department  of 
the  lnterk)r,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone  202-208-3059 


Office  of  Personnel,  U.S.  Department 
of  ttie  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Offce  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interbr,  Washington,  DC 
20240 

One  copy  only,  no  cfiarge 

Telephone  202-208-3059 
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Agency  and  subagenfy 
name 

> 


Index  title:  period  covered,  brief  de- 
scrption  of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  \he  Inte 
nor,  Office  of  Acquis  - 
tion  and  Property  Man- 
agement 


Department  of  the  Inte 
rior,  Office  of  Aircraf 
Services 


Department  of  the  Inte 
rior,  Bureau  of  Indiar 
Affairs 


Departmerrt  of  Vf\e  Inte 
rior.  Bureau  of  Land 
Management 


Department  of  the  Inte 
rior.  Bureau  of  Mines 


Department  of  the  Inte 
nor,  Bureau  of  Rec- 
lamation 


Department  of  the  Inte 
rior,  U.S.  Geological 
Survey 


Departmental  Manual  Additions  to 
the  Federal  Acquisition  Regulation 
(FAR) 


400  DM  -  Departmental  f^anual  Addi- 
tion to  the  Interior  Property  Man- 
agement Regulations  (IPMR) 


OAS  Operational  Procedures  Memo- 
randum No.  99-1,  dated  Jan.  1, 
1999.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memoranda  Information. 

Bureau  of  Indian  Affairs  Index  dated 

Aug.  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Instructkx)  Memorandums,  FY-98  to 
FY-2000 

Infomwrtion  BuHetins.  FY-98  to  FY- 
2000 

Director's  Office  Instnjction  Memo- 
randums. FY-98  to  FY-2000 

Director's  Office  Instruction  Bulletins, 
FY-98  to  FY-2000 

Manuals  Issued  Oct  10,  1996  to 
Dec.  12,  1999 

Handbooks  Issued  Oct.  10.  1996  to 
Dec.  12.  1999 

Instruction  Memorandums  are  tem- 
porary issuances  containing  new 
Bureau  polk:y.  Information  Bulletins 
are  temporary  issuarx;es  corv 
taining  infomiational  material. 
Manuals  arxJ  Handbooks  are  per- 
manent issuances  containing  Bu- 
reau policy  and  procedures. 

Bureau  of  Mines  Manual  -  Subject 
Index 


Numeric  and  sut)ject  listing  of  inter- 
nal policies  arxj  procedures  by  se- 
ries, part,  chapter,  paragraph,  and 
subordinate  paragraiph 

Reclamation  Manual  Index  dated 
Aug.  30,  1999. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  U.S. 
Geological  Survey  Manual 


Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512.  Washington,  DC  20240 

Office  of  Acquisition  and  Property 
Management,  Department  of  tfie 
Interior,  1849  C  Street,  NW.,  Room 
5512.  Washington.  DC  20240 

Office  of  Aircraft  Services 
2350  West  Robinson  Road 
P.O.  Box  15428 
Boise,  ID  83715-5428. 


Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  Constftutkjn  Ave.,  NW. 
Washington.  DC  20245 
First  copy  no  charge 


Available  at  not  cost  from  the  Bu- 
reau's Interriet  site  at 

http://www.blm.gov/nhp/efoia/wo/ 
woen-.html 

Paper  copies  available  at  13  cents 
per  page  from: 

Department  of  the  Interior.  Bureau  of 
Land  Management.  1849  C  Street, 
NW..  Mail  Stop  750LS.  Wash- 
ington. DC  20240 

Make  checks  payable  to  the  Bureau 
of  Land  Management. 


In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 


Bureau  of  Mines 


Bureau  of  Reclamatton.  Property  & 
Office  Services.  D-7924.  Denver 
Federal  Center.  P.O.  Box  25007. 
Denver  CO  80225-0007 

No  charge. 


Directives  Officer,  U.S.  Geological 
Survey.  807  National  Center.  Res- 
ton,  VA  20192 

No  charge 


Office  of  Acquisition  and  Property 
Management.  Department  of  the 
Interior.  1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 

Telephone  202-208-3348 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512,  Washington.  DC  20240 

Telephone  202-208-6649 

Office  of  Aircraft  Services 
FOIA  Officer 
P.O.  Box  15428 
Boise.  ID  83715-5428 

Tele:  (208)  387-5750 
Fax:  (208)  387-5830 
Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850.  MS  351 
1951  Constitution  Ave..  NW. 
Washington.  DC  20245 
Telephone  202-208-2977 


Department  of  the  Interior;  Bureau  of 
Larxj  Management;  Directives. 
Records,  and  Internet  Group;  1839 
C  Street.  NW.;  Mail  Stop  750LS; 
Washington.  DC  20240 

Telephone:  202-452-5193 

Facsimile:  202-452-0395 

E-mail: 

Directives  Washington@blm.gov 


Elizabeth  Knorr,  Chief.  Branch  of 
Management  Analysis.  810  7th 
Street.  NW.,  MS-2193.  Wash- 
ington, DC  20241 

Telephone  202-501-9248 


Bureau  of  Reclamation,  Property  & 
Office  Services,  D-7924,  Denver 
Federal  Center,  Sixth  Avenue  & 
Kipling,  Denver,  CO  80225 

Telephone  303-^*45-2048 

Internet  address:  www.usbr.gov/ 
recnnan/rm-index.htm 

Directives  Ofticer,  U.S.  Geological 
Survey;  807  National  Center,  Res- 
ton,  VA  20192 

Telephone  703-648-7313 


93 


Agency  and  subagency 
name 


Departnr)ent  of  the  Inte- 
rior, Fish  and  Wildlife 
Service 


Department  of  the  Inte- 
rior, Minerals  Manage- 
ment Service 


Department  of  the  Inte- 
rior, National  Park 
Service 


Department  of  ttie  Inte- 
rior, National  Park 
Service,  Administrative 
Program  Center 

Department  of  tfie  Inte- 
rior, National  Parit 
Service,  Office  of  Pol- 
icy 


Department  of  the  Inte- 
rior, Office  of  Hearings 
and  Appeals 


Index  title:  period  covered,  brief  de- 
scri|3tion  of  contents 


001  FW  1  -  Table  of  Contents 

001  FW  2  -  Checklist 

Lists  all  manual  chapters  of  the  Fish 
and  Wildlife  Service 

010  FW  1,  Appendixes  1-3 

Lists  all  National  Policy  Issuances, 
specialized  directives,  and  auttior- 
ized  handbooks  of  the  Fish  and 
Wildlife  Service. 

012  FW  1,  Appendix  1 

Lists  all  orders  issued  t>y  the  Direc- 
tor, Fish  and  Wildlife  Service. 

Table  of  Contents  and  Checklist  to 
Basic  Minerals  Management  Serv- 
ice Manual.  Listed  numerically  by 
part,  series,  chapter,  release  nunrv 
ber,  date,  and  pages. 

Index  of  Director's  appeal  decisions 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  Jan.  1,  1993 


Electronic     Director     Orders/Proce- 
dures 


Listing  of  Director's  orders,  hand- 
books, reference  manuals,  and 
other  documents  that  guide  em- 
ployees in  managing  parks/pro- 
grams administered  by  the  NPS. 
List  of  guidelines,  special  direc- 
tives, and  staff  directives  still  in  ef- 
fect. 


Index-Digest.  Index  of  synopses  for 
all  decisions  decided  by  Office  of 
Hearings  and  Appeals  Boards  of 
Appeal  and  published  Solicitor's 
decisions  under  specific  topical 
headings.  Useful  In  researching 
legal  hokJings  of  Department  of  the 
Interior.  Published  quarterty,  annu- 
ally and  on  5-year  t>asis. 


Indian  Citator.  Index  of  authorities 
cited  in  decisions  of  the  Interior 
Board  of  Indian  Appeals  (IBIA).  Ini- 
tial publication  covers  volumes  1- 
15  of  IBIA  decisions.  Updated  an- 
nually. 


Order  from;  price;  make  checks  pay- 
at)le  to— 


Division    of    Polk:y    and    Directives 

Management 
Fish  and  Wildlife  Service 
1849  C  Street.  NW. 
Mail  Stop  -  224  Art.  Sq. 
Washington,  D.C.  20240 
No  charge 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 


U.  S.  Dept.  of  the  Interior.  National 
Pari<  Servce,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Division 

No  charge 

No  charge 


Chief.  Offk»  of  Policy.  MS  2414. 
Main  Interior  BuikJing.  Washington. 
DC  20240.  Telephone  202-208- 
7456. 


Editorial  Branch,  Office  of  Hearings  & 
Appeals.  4015  Wilson  Blvd.  Arting- 
ton,  VA  22203.  Telephone  703- 
235-3791 

Price:  S495.00  annually  for  quarterty 
issues  and  twund  cumulative  issue 
at  end  of  calendar  year.  Checks 
made  payable  to  "Department  of 
the  Interior." 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2.  Appendix 
A).  Checks  made  payat))e  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  issue  is  set  by 
Government  Printing  Office  and 
available  from  that  agency. 

Administrative  Division  Sut)scription 
Servk:e.  Office  of  Hearings  &  Ap- 
peals. 4015  Wilson  Blvd..  Arting- 
ton.  VA  22203. 

Telephone  703-235-3799 

Price:  $40.00  for  Citator.  Checks 
made  payable  to:  Department  of 
the  Interior. 


For  inspection,  copying,  or  additional 
information  contact 


Division    of    Policy    and    Directives 

Management 
Fish  and  Wikjiife  Service 
4401  N.  Fairfax  Drive  ^ 

Room  224 
Artington,  VA  22203 
703-358-1730 
Email  Address: 
Hope— Grey@mail.fws.gov 


Chief,  Strategc  Direction  and  Coordi- 
nation Branch.  381  Elden  Street, 
MS-2200.  Hemdon.  VA  20170- 
4817 

Telephone  703-787-1258 

Chief.  Appeals  Division,  Office  of 
Policy  and  Management  lmp«ove- 
ment,  1849  C  St..  NW..  MS-9110, 
Washington,  DC  20240.  Telephone 
202-208-2437 

U.  S.  Dept.  of  the  Interior.  National 
Pari<  Servce.  P.O.  Box  37127. 
Washington,  DC  20013-7127  Attn: 
Management  Services  Divisk)n 

Telephone  202-523-5043 

http  Jfwww .  nps .  go  v/ref  desk/ 
Refdesk.htm 


Chief,  Office  of  Polcy,  MS  2414, 
Main  Interior  BuikJing,  Washington, 
DC  20240.  Telephone  202-208- 
7456. 


http://www.nps.gov/refdesk/ 
polcie.html 

Editorial  Branch,  Office  of  Hearings 
and  Appeals.  4015  Wilson  Blvd. 
Artington.  VA  22203.  Telephone 
703-235-3791' 


Administrative  Division  Sutjscription 
Service,  Offk:e  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd..  Arting- 
ton. VA  22203. 

Telephone  703-235-3799 
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Agency  and  subagerpy 

name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  mal<e  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  int(  - 
nor.  Office  of  Inspector 
General 


Department  of  the  lnt€  - 
nor,  Office  of  Surfacp 
Mining 


Department  of  Labor 


Legal  Services  Corpora- 
tion 


Department  of  Transp<  >r 
tation,  Federal  High- 
way Administration 
(FHWA) 


Administrative  Manual.  Index  related 
to  administrative  policies,  proce- 
dures and  standards  as  contained 
in  the  Administrative  Manual 


Inspector  General  Manual  Index, 
Dec.  17,  1992. 

Nunr>eric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  vol- 
ume, chapter,  section,  and  sub- 
section 

Listing  of  Directives  which  are  corv 
sidered  in  effect  with  respect  to 
current  operations  of  the  Bureau. 
Historical  listing  of  Directives  not 
currently  in  effect.  Internet  ad- 
dress: http:y/www.osmfe.gov/ 
directiv.htm 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Overview  and 
Guide  to  DOL  ageix:ies  and  sub- 
agencies  with  information  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sub- 
agency;  includes  cross-reference 
to  agencies  by  statute  or  <!xecutive 
order;  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  policy,  manuals,  and 
other  records  of  general  interest  to 
memtjers  of  the  puljlic  in  urxJer- 
standing  the  activities  of  the  Cor- 
poration. The  index  contains 
records  from  1 975  to  date. 

Cease  and  Desist  and  Driver  Dis- 
qualification Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  arxj  driver  disqualification 
final  orders  of  the  Federal  Highway 
Administrator;  items  listed  are 
identified  by  case  docket  number, 
name  of  carrier  and  date  notice  of 
investigation  was  mailed 

Opinions  and  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regulation 
of  Toll  Bridges:  1968-1984  listing 
of  opinions  arxj  final  orders  regard- 
ing regulation  of  toll  bridges  issued 
by  the  Federal  Highway  Adminis- 
trator, which  identifies  the  case 
and  the  date  issued 


Administrative  Division,  Offk:e  of 
Hearings  &  Appeals,  4015  Wilson 
Blvd.,  Arlington,  VA  22203. 

Price  for  ptiotocopies  as  prescribed 
In  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Pan  2,  Appendix 
A).  Checks  made  payatde  to  De- 
partment of  the  Interior. 

In  accordame  with  fee  schedule  In 
43  CFR  Part  2,  Appendix  A  -  Fees 
Office  of  Inspector  General 


Offk:e  of  Surface  Mining,  Office  of 
Administration,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Corv 
stitutlon  Ave.,  NW.,  Washington, 
DC  20240 


One  copy  only,  no  charge.  Tele- 
phone 202-20&-2608 

Mall  $4.20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Admin- 
istrative Law,  Division  of  Legisla- 
tion and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428,  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington. 
DC  20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


Administrative  Division,  Offrce  of 
Hearings  and  Appeals,  4015  Wil- 
son Blvd.,  Arlington,  VA  22203. 
Telephone  703-235-3793 


Betty  Foyes,  Information  Officer,  De- 
partment of  the  Interior,  Office  of 
Inspector  General,  18th  and  C 
Streets,  NW.,  Washington,  DC 
20240 

Telephone  202-208-4356 

Office  of  Surface  Mining,  Office  of 
Administration,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 


Telephone  202-208-2608 

Administrator,  FOIA/PA,  Counsel  for 
Administrative  Law,  Division  of 
Legislation  and  Legal  Counsel,  Of- 
itce  of  the  Solicitor,  Department  of 
Labor,  200  Constitution  Avenue, 
NW.,  Room  N2428,  Washington, 
DC  20210 

Phone  202-523-9277 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 


FOIA  Program  Officer,  FHWA.  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington. 
DC  20590 
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Agency  and  subagency 
name 


Department  of  the  Treas- 
ury, Departmental  Of- 
fices 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Selected  Records,  July  1967 
to  Dec.  31,  1994.  Index  either  con- 
tains the  following  information  or 
indicates  where  the  put>lic  may  ot>- 
tain  information,  decisions,  state- 
ments of  the  general  course  arxj 
method  by  which  furx^tions  are 
channeled  and  determined;  a  de- 
scription of  the  central  and  field  of- 
fices; rules  of  procedure,  descrip- 
tions of  forms;  substantive  rules 
and  statements  of  general  policy 
and  interpretations  adopted  by  the 
agency;  and  each  amendment,  re- 
vision, or  repeal  of  ttie  foregoing; 
final  adjudications  of  cases;  state- 
ments of  policy  and  interpretations 
which  have  been  adopted  by  the 
agency  and  are  not  published  in 
the  Federal  Register;  and  adminis- 
trative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  ttie  pdtAic  for  the  Departmental 
Offices,  Internal  Revenue  Service, 
United  States  Customs  Service, 
United  States  Secret  Service,  Bu- 
reau of  Alcohol,  Tobacco  and  Fire- 
arms, Bureau  of  Engraving  and 
Printing,  Financial  Management 
Sen/ice,  United  States  Mint,  Bu- 
reau of  the  Public  Debt,  Office  of 
the  Comptroller  of  the  Currency, 
Federal  Law  Enforcement  Training 
Center,  Office  of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
IrKlex;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  of  cases  cofKeming 
alleged  noncompliance  to  the  Ar- 
chitectural Bamers  Act  of  1968; 
a>KJ  a  record  of  the  final  votes  of 
each  member  of  the  Board  in 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessit)le  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  Nov. 
3,  1989;  (b)  Current  index  Novenv 
ber  1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  in  the  adju- 
dication of  cases.  Apr.  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders  in 
enforcement  cases  and  reparations 
proceedings  before  the  Commis- 
sion) 

Index  of  statements  of  policy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register.  Apr.  21,  1975  to 
date 


Order  from;  price;  make  checks  pay- 
aiAe  to— 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1.7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  lnformatk)n  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  fi-om:  Executive  Director.  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  BuikJing  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107.  Arlington.  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payat)le  to: 
Treasurer  of  the  United  States 

Office  of  ttie  Secretariat.  ComrrxKlity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  10  cents  per  page 


For  inspection,  copying,  or  additkxial 
infomation  contact 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BWg.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom     of     Information     Officer. 

ATBCB,    Rm.    1010,    330   C   St.. 

SW.,  Washington,  DC 
Phone:  202-245-1591 

PdUic  Information  Office,  ATBCB. 
Rm.  1010.  330  C  St..  SW..  Wash- 
ington. DC  20202 

Telephone  202-245-1591 


Committee  for  Purchase  From  ttie 
Blind  and  Ottier  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formation Officer 


Office  of  ttie  Secretariat,  Commodity 
Fuhjres  Trading  Commisskjn,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202-254-6314 
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Agency  and 
name 


suba^ency 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  fronri;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additk>nal 
information  contact 


General  Services  A^mirv 
istration  (GSA) 


International  Bound  iry 
and  Water  Commis- 
sion. United  Stateis  and 
Mexico,  U.S.  SeO  Ion 


Index  of  Commission  administrative 
manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public. 
Apr.  21.  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  this  index) 

GSA  Freedom  of  Information  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  Infomr^tion 
which  is  final  opinions,  including 
corKurrir^  arxj  dissenting  opinions 
arxj  orders,  made  In  the  adjudica- 
tion of  cases.  Category  B  Informa- 
tion which  is  those  statements  of 
policy  and  interpretations  which 
have  t)een  adopted  by  GSA  and 
are  not  published  in  ttie  FEDERAL 
REGISTER.  Category  C  informa- 
tion whk:h  is  administrative  staff 
nnanuals  and  instructions  to  staff 
that  affect  members  of  the  public 


Brochure:   Amistad   Dam  and   Res- 
ervoir 


Brochure:  FakxHi  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte.  NM.  to  Gulf  of  Mexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemical 
ar^alyses.  sanitary  aspects  of  water 
quality,  meteordogic  data,  and  in-i- 
gated  areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for  1 
year  covering  ftow  of  Colorado 
River  and  other  Westem  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana.  Santa  Cruz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 

Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


GSA,  Freedom  of  Information  Officer 
(ATRAR),  Washington,  DC  20406. 
Price:  $4.75.  Make  checks  payable 
to:  General  Services  Administration 


Project  Engineer,  U.S.  Section, 
IBWC,  Route  2.  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840.  Nk> 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Fateon  Village, 
TX  78545.  No  charge 

Division  Engineer.  Hydrographic  Divi- 
sion. U.S.  Section,  IBWC.  4171 
North  Mesa.  Suite  C-310,  El  Paso. 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission,  U.S.  Section 


Division  Engineer.  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $5.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission.  U.S.  Section 

Division  Engineer.  Projects  Diviskm. 
U.S.  Sectkjn.  IBWC.  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14>x3fe  $4.00  per 
map;  10>x28i  $3.00  per  map. 
Payable  to:  International  Boundary 
and  Water  Commission,  U.S.  Sec- 
tk)n 


GSA  Central  Office  Library  and  the 
business  service  centers  kx^ated  in 
each  regional  office  listed  below: 

Central  Officfc  Library.  18th  &  F  Sts.. 
NW.,  Rm.  1033.  Washington,  DC 
20405 

Business  Servk;e  Centers: 

National  Capital  Region: 

7th  &  D  Sts..  SW.,  Washington,  DC 
20407 

Regk>n  1 :  John  W.  McCormack  Post 
OffKe  and  Courthouse,  Boston, 
Mass.  02109 

Regk>n  2:  26  Federal  Plaza,  New 
York,  NY  10278 

Regkxi  3:  9th  &  Market  Sts.,  Phila- 
delphia, PA,  19107 

RegkKi  4:  Rk^hard  B.  Russell  BIdg., 
75  Spring  St,  Atlanta,  GA  30303 

Regk)n  5:  230  So.  Deartwm  St,  Chi- 
cago. IL,  60604 

Regk>n  6:  1500  East  Bannister  Rd., 
Kansas  City,  MO  64131 

Regkw  7:  819  Taytor  St.,  Ft  Worth. 
TX  76102 

Regk>n  8:  BuikJing  41,  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Regkxi  9:  525  Market  St,  San  Frarv 
cisco,  CA  94105 

Regkm  10:  GSA  Center,  Auburn,  WA 
98002 

Project  Engineer,  U.S.  Sectk>n, 
IBWC.  Route  2,  Box  37,  Highway 
90  West  Del  Rk),  TX  78840 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Fakx)n  Village, 
TX  78545 

Division  Engineer,  Hydrographk:  Divi- 
sk)n,  U.S.  Section.  IBWC.  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Hydrographk:  Divi- 
sk)n,  U.S.  Sectton,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Sectkwi,  IBWC,  4171  North 
Mesa,  Suite  C-310.  El  Paso,  TX 
79902 
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Agency  and  subagency 
nanie 


National  Archives  and 
Records  Administration 
(NARA) 


IMational  Science  Foun- 
dation (NSF) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  con- 
ceming  the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  the  Govemments  of 
the  United  States  and  Mexico  on 
the  reach  of  tfie  Rio  Grande  which 
forms  the  boundary  between  tfie 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  been  adopt- 
ed by  NARA  since  Apr.  1,  1985. 
and  which  are  not  put)iished  In  ttie 
Federal  Register:  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy arxj  interpretations,  and  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  tfie  public 


Reviewer  panelist,  alphabetical  listing 
contains  name,  State,  and  institu- 
tion of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Fourxlation  for  the  pre- 
viously completed  fiscal  year 


Order  from;  price;  make  checks  pay- 
at)le  to— 


Divisk)n  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Projects  Divisk)n, 
U.S.  Sectkjn,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
PayatMe  to  International  Boundary 
and  Water  Commission,  U.S.  Sec- 
tron 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso.  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  International 
Boundary  arxJ  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  DiviskMi 
(NAA).  National  Archives.  College 
Park.  MD  20740-6001 

One  copy  only  (free). 


For  inspectkxi.  copying,  or  additional 
information  contact 


Division  Engineer.  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso, 
TX  79902 


Diviskxi  Engineer,  Projects  Division. 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Secretary,  U.S.  Sectk>n, 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Policy  and  Program  Analysis  Division 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Part(,  8601 
Adelphi  Rd.,  College  Park,  MD 
20740-6001.  301-713-6730 


NSF  Ltorary,  Room  245,  1800  G  St., 
NW..  Washington.  DC  20550 
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Order  from;  price;  make  checks  pay- 
able to — 


For  inspectk>n,  copying,  or  additional 
information  contact 


Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  Impor- 
tant Notnes  in  effect  as  of  Jan.  24, 
1986:  (1)  Office  of  the  Director 
Staff  Memoranda  (0/D's);  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notkies.  0/D's  are 
used  by  the  NSF  Director  and 
Deputy  Director  to  communk:ate 
information  to  tlie  staff.  0/D's  also 
may  be  used  to  convey  short-term 
policy  statements  or  the  initial 
statement  of  k>ng-term  polcy.  NSF 
Bulletins  transmit  approved 
changes  to  policy  and  convey  ad- 
ministrative or  "housekeeping"  irv 
formation.  Significant  NSF  policy 
and  procedure  are  kx:ated  in  NSF 
Manuals.  NSF  Circulars  (histori- 
cally used  to  communKate  polk:ies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  dscontinued.  Hand- 
books, less  formal  than  Manuals, 
provkle  compendia  of  informatkxi 
concerning  NSF  programs,  i.e., 
they  do  not  establish  NSF  policy. 
Important  Notices  are  the  Direc- 
tor's prinfiary  means  of  commu- 
nicating with  organizations  receiv- 
ing or  ellgit)le  for  NSF  support.  Im- 
portant Notx:es  are  issued  over  ttie 
Director's  signature  arxj  convey  in- 
formatkjn  on  NSF  policies  and  pro- 
cedures or  ottier  sutijects  deter- 
mined to  be  of  interest  to  the  aca- 
demic community  and  to  other  se- 
lected audiences. 

Index  of  NSF  regulations  promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Public  Con- 
tracts and  Property  Management; 
and  Title  45,  Public  Welfare.  A  list- 
ing, by  subject  title,  of  current 
Foundation  regulations  with  a  brief 
description  of  the  content  of  each 

Publications  of  the  National  Science 
Foundation.  An  index  by  topkal 
classification,  as  of  April  1986,  of 
current  NSF  put)lications  issued 
and  available  to  the  public.  Listing 
include  annual  reports,  specific 
program  announcements,  and  bro- 
chures, science  resources  studies 
pamphlets,  special  studies  publica- 
tions, and  NSF  periodicals.  In  addi- 
tion to  Titles,  provides  NSF  publi- 
catkin  numbers  and  copy  prices. 
(NSF  Pub)k:ation  86-18) 


Office  of  the  General  Counsel,  Room 
501.  1800  G  St.,  NW.,  Wash- 
ington, DC  20550 


NSF  Forms  and  Putjiications  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
only  (free) 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550.  For 
additional  informatkin:  Publk;  Af- 
fairs Group,  room  527,  1800  G  St.. 
NW..  Washington.  DC  20550 
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Agency  and  subagency 
name 


Office  of  Personnel  Man- 
agement 


Pennsylvania  Avenue 
Development  Corpora- 
tion 


Pension  Benefit  Guaranty 
Corporation,  Office  of 
ttie  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


Index  title:  period  covered,  brief  de- 
scription of  contents 


NSF  Guide  to  Programs,  A  com- 
posite listing  of  summary  informa- 
tion atx>ut  NSF  support  programs, 
as  of  October  1985.  Provides  gen- 
eral guidance  and  information  de- 
scribing the  principal  characteris- 
tics and  basic  purposes  of  each 
activity;  eligilwlity  requirements; 
closing  dates  (where  applicable); 
and  the  address  where  more  de- 
tailed information  or  applications 
may  be  obtained.  (NSF  Publication 
85-40) 

NSF  Grant  Policy  Manual.  A  com- 
pendium of  basic  NSF  grant  poli- 
cies and  procedures  for  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  0MB  Cir- 
cular No.  A-110,  which  is  directed 
toward  standardizing  arxj  simpli- 
fying the  various  accountability  and 
reporting  requirements  amoung 
Federal  grantirig  agencies.  (NSF 
Publication  77-47) 

Handbook  of  Publications,  Periodi- 
cals, and  Operating  Manuals, 
OPM-OCAS-PSD-01.  As  of  Sep- 
tember 1996.  A  listing  of  publica- 
tions, periodicals,  and  operating 
manuals  an-anged  in  alphabetical 
order  by  title  within  each  0PM 
issuing  organization.  This  hand- 
book  contains  some  information 
formeriy  published  in  the  Index  to 
Information  (no  longer  published). 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  policy  statenrients;  put)lic  im- 
provement policies;  development 
guidelines;  final  opinions  and 
cases  interpreting  PADC  enat)ling 
legislation;  and  internal  policies, 
guidelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  Oct.  27,  1972.  to  date. 
The  index  is  updated  semi-annu- 
ally (Mar.  and  Sept.). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1974  to  present;  interpretive  letters 
addressing  the  provisions  of  Title 
IV  of  the  Employee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
basic  policy  statements  used  by 
ttie  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  termination  insurance  pro- 
gram I 


Order  from;  price;  make  checks  pay- 
able to— 


NSF  Forms  and  Publications  Section, 
Room  232,  1800  G  St.,  NW.. 
Washington.  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Govemment  Printing 
Office,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  35.00 


Superindendent  of  Documents,  U.S. 
Government  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  Si 3.00 


Publishing  Management  Branch.  Of- 
fice of  Personnel  Management, 
Room  5H35.  1900  E  St.  NW., 
Washington.  DC  20415-0001. 


PADC,  Freedom  of  lnformatk>n  Offi- 
cer, Suite  1220  North.  13^1  Penn- 
sylvania Avenue.  NW..  Wash- 
ington. DC  20004-1703.  Fees 
charged  for  research  arxl  repro- 
duction of  information  are  t>ased 
upon  ttie  current  Corporation  fee 
schedule  for  information  under  FOI 
regulations  (36  CFR  Part  902, 
Subpart  I). 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St..  NW..  Wash- 
ington, DC  20005;  Charge  SO.  15 
per  page;  payable  to  Pension  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- ' 
ctosure  Officer  for  information  re- 
garding a  subscription  to  the  Opin- 
ion Manual 

Disclosure  Offk;er,  (Communications 
and  Putilic  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  S.I 5  per 
page.  Payatile  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Disclo- 
sure Offk:er  for  price  of  entire  Op- 
erating Policy  Manual 


For  inspection,  copying,  or  additional 
intormation  contact 


NSF  Division  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St.. 
NW.,  Washington,  DC  20550 


OPM  Library  or  any  0PM  Office,  in- 
cluding regional  and  area  offices 


PADC,  Freedom  of  Information  Offi- 
cer. Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington. DC  20004-1703. 


Disclosure  Officer,  Communications 
and  Publk;  Affairs  Department. 
202-326-4040  (202-326-4179  for 
TTY  and  TDD),  Suite  240,  1200  K 
St..  NW.,  Washington,  DC  20005 
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Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Departnient 


Pension  Benefit  Guaranty 
Corporation,  Partici- 
pant and  Employ e|  Ap- 
peals Department 


Department  of  Veterans 
Affairs 


Department  of  Veterans 
Affairs 


Index  to  Pension  Benefit  Guaranty 
Corp.  OPO  Operations  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  basic  policies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministering Title  IV  of  ttie  Em- 
ployee Retirement  Income  Security 
Act  (ERISA)  plan  termination  insur- 
ance program 

Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  decisions; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 
sion letters  that  are  final  deasions 
of  ttie  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606.  Rules  for  Administrative 
Review  of  Agency  Decisions 

Board  of  Veterans'  Appeals  Index  I- 
01-1,  an  Index  to  appellate  deci- 
sions. Decisions  of  the  BVA  that 
were  written  prior  to  1977  are 
availatjie  only  in  a  "digest"  form 
that  consists  of  surrvnaries  of  deci- 
sions, organized  by  subject.  Final 
decisions  are  put)<ished  in  re- 
dacted form  from  1977  through 
1993.  The  text  of  these  decisions 
are  on  mrcrofictie  and  may  be  re- 
trieved by  subject  matter  through 
the  use  of  BVA  Decisions  Index  I- 
01-1  for  ttie  following  years:  1977 
through  1993. 

Board  of  Veterans'  Appeals  Deci- 
sions CD-ROM  are  available  in 
CD-ROM  format.  Decisions  from 
1992  through  1995  may  be 
searched  by  subject  or  by  any 
word  that  appears  in  them.  In- 
cluded in  this  format  are  BVA  In- 
dexes for  1993  and  1994  deci- 
sions; and  a  subject  index,  identi- 
fied as  "VOCABULARY"  that  per- 
tains to  the  following  years:  1993, 
1994  and  1995. 

Department  of  Veterans  Affairs  Publi- 
cation 1-03-1.  All  infomiation  is 
current  as  of  April  1991.  Classifica- 
tion subject  arid  numerk:  listing  of 
manuals,  VA  Regulations,  circu- 
lars, interim  issues,  handbooks, 
bulletins,  pamphlets,  and  guides, 
conveying  agency  policies,  regula- 
tions and  procedures  of  a  con- 
tinuing nature 


Disclosure  Offcer,  Communications 
and  Put)lk:  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  S.I 5  per 
page,  payable  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Discto- 
sure  Officer  for  price  of  entire  Op- 
erations Manual 


Disclosure  Offcer,  Communications 
and  Publk:  Affairs  Department. 
Pensk>n  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash-' 
ington,  DC  20005.  Charge  SI  5  per 
page,  payable  to  Pension  Benefit 
Guararity  Corp. 


The  mcrofiche  index  may  be  pur- 
chased for  approximately  $22.50 
per  copy  from:  Promisel  &  Kom, 
Inc.,  7201  Wisconsin  Ave.,  Suite 
620,  Bethesda,  MD  20814.  Make 
check  payable  to:  Promisel  &  Kom, 
Inc. 


The  Board  of  Veterans'  Appeals  De- 
cisions CD-ROM  may  be  pur- 
ctiased  for  $19.00  from:  Super- 
intendent of  Docuriients,  P.O.  Box 
371954,  Pittsburg,  PA  15250-7954. 
Make  check  payable  to:  Super- 
intervjent  of  Documents. 


The  pubic  may  obtain  a  copy  of  the 
index  wittwut  charge  from  the  VA 
Servk^e  and  Distributkin  Center, 
Forms  and  Publications  Services 
(901 P).  P.O.  Box  7010.  Mines.  IL 
60141. 


The  index  is  availat)le  for  inspection 
at  Department  of  Veterans  Affairs 
regional  offices. 


The  CD-ROM  is  available  for  copying 
and  inspection  at  Department  of 
Veterans'  Affairs  regional  offces  or 
at  the  Board  of  Veterans'  Appeals 
Research  Center,  81 1  Vermont  Av- 
enue, NW..  Washirigton.  DC 
20420. 


VA  Central  Office.  IRM  Polcies  and 
Standards  Servce  (045A3),  Room 
583,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  Phone: 
202-273-8129  -OR-  Administrative 
Offcer  at  nearest  VA  facility. 
Check  your  local  Telephone  Direc- 
tory under  United  States  Govern- 
ment, Department  of  Veterans  Af- 
fairs, or  ask  your  Directory  Assist- 
ance Operator  for  the  number  in 
your  area. 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-99-17] 

Soybean  Promotion  and  Research:  The 
Procedures  To  Request  a  Referendum; 
Correction. 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule;  correction. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  redesignating  the 
section  numbers  in  a  final  rule 
published  in  the  Federal  Register  on 
August  20.  1999. 
EFFECTIVE  DATE:  January  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  Room  262 7-S; 
Livestock  and  Seed  Program,  AMS, 
USDA;  STOP  0251;  1400  Independence 
Avenue,  SW.;  Washington,  D.C.  20090- 
6456;  telephone  202/720-1115. 
SUPPLEMENTARY*  information: 

Background 

The  Department  of  Agriculture 
(Department)  published  a  final  rule  in 
the  Federal  Register  on  August  2t),  1999 
(64  FR  45413),  on  the  procedures  for  a 
Request  for  Referendimi  pursuant  to  the 
Soybean  Promotion,  Research,  and 
Consumer  Information  Act  (7  U.S.C. 
6301-6311)  and  the  Soybean  Promotion 
and  Research  Order  (7  CFR  part  1220). 
The  final  rule  established  a  new  subpart 
F,  Procedures  to  Request  a  Referendum, 
under  part  1220  of  Title  7  of  the  Code 
of  Federal  Regulations.  Currently,  part 
1220  consists  of  two  subparts,  subpart 
A — Soybean  Promotion  and  Research 
Order  §  1220.101  through  §  1220.257 
and  subpart  B — Rules  and  Regulations 
§  1220.301  through  §  1220.332.  Prior  to 
issuance  of  the  final  rule  subparts  C 
through  F  were  reser\'ed.  The  final  rule 


designated  the  sections  for  subpart  F  as 
§  1220.10  through  §  1220.46.  These 
section  designations  are  not  in 
numerical  sequence  with  existing 
regulations.  Accordingly,  this  action 
redesignates  §  1220.10  through 
§  1220.46  as  §  1220.600  through 
§  1220.631.  In  addition,  the  cross 
reference  to  §  1220.36  in  §  1220.33  is 
redesignated  as  §  1220.621,  and  the 
cross  references  to  §  1220.39  and 
§  1220.40  in  §  1220.42  are  redesignated 
as  §  1220.624  and  §  1220.625. 

Correction 

In  FR  Doc.  99-21672,  published 
August  20,  1999  (64  FR  45413),  the 
Department  makes  the  following 
corrections: 

1.  On  page  45416,  in  the  second  and 
third  columns  in  the  Table  of  Contents 
for  subpart  F,  §  1220.10-§  1220.46  are 
redesignated  as  §  1220.600-§  1220.631; 

2.  on  page  45417,  in  the  third  column, 
the  cross  reference  to  §  1220.36  in 

§  1220.33  is  redesignated  as  §  1220.621; 

3.  On  pages  45416-45419,  the 
sections  of  the  regulatory  text  of  subpart 
F,  §1220.10-§  1220.46  are  redesignated 
as  §  1220.600-§  1220.631;  and  4.  On 
page  45419,  first  column,  the  cross 
references  to  §  1220.39  and  §  1220.40  in 
§  1220.42  are  redesignated  as  §  1220.624 
and  §1220.625. 

Dated:  December  22,  1999. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[FR  Doc.  99-34059  Filed  12-30-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  . 

14  CFR  Part  39 

[Docket  No.  98-NM-323-AD;  Amendment 
39-11487;  AD  9»-27-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200,  -200PF,  and  -200CB 
Series  Airplanes 

Powered  by  Rolls-Royce  RB211-535C/ 
E4/E4B  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200.  -200PF,  and  -200CB  series 
airplanes,  that  requires  repetitive 
inspections  of  the  engine  thrust  control 
cable  system  to  detect  discrepancies  of 
the  wire  rope,  fittings,  and  pulleys;  and 
replacement,  if  necessary.  This 
amendment  also  requires  a  one-time 
inspection  to  determine  the  part  number 
of  certain  pulleys  and  replacement  of 
existing  pulleys  with  new  pulleys,  if 
necessary;  and  modification  of  the 
engine  thrust  control  cable  installation. 
This  amendment  is  prompted  by  reports 
of  failure  of  certain  engine  thrust  control 
cables.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  certain 
engine  thrust  control  cables,  which 
could  result  in  a  severe  asymmetric 
thrust  condition  during  landing,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  February  7,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  7, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrine  Rask,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055^056:  telephone  (425)  227-1547; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200,  -200PF,  and  -200CB 
series  airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  September  10,  1999  (64  FR 
49105).  That  action  proposed  to  require 
modification  of  the  engine  thrust  control 
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Request  To  Rev  ise  Cost  Impact 

One  commen  er  states  that  it  would 
take  approxima  ely  18  work  hours  per 
airplane  to  accc  tnplish  the  inspection 
specified  in  par  igraph  (a)  of  the 
proposed  rule. '  'he  commenter  also 
requests  that  th  ;  Cost  Impact  section 
include  the  esti  nated  cost  for 
replacement  of  Dhenolic  pulleys  with 
aluminum  pulli  ys,  specified  in 


paragraph  (b)  o 


FA  A  concurs  w  ith  the  commenter's 


the  proposed  rule.  The 


requests  and  has  revised  the  Cost  Impact 
section  of  the  final  rule  in  accordance 
with  new  cost  data  provided  by  the 
commenter  and  the  airplane 
manufacturer. 

Request  To  Revise  Applicability 

One  comme.   n  requests  that  Model 
757-200PF  series  airplanes  be  removed 
from  the  applicability  of  the  proposed 
AD.  The  commenter  states  that  Model 
757-200PF  series  airplanes  are  not 
listed  in  the  effectivity  of  any  of  the 
Boeing  service  bulletins  referenced  in 
the  proposed  AD. 

The  FAA  does  not  concur.  Although 
Model  757-200PF  series  airplanes  are 
not  subject  to  paragraphs  (c),  (d),  and  (e) 
of  the  final  rule  (which  reference  Boeing 
service  bulletins),  these  airplanes  are 
subject  to  paragraphs  (a)  and  (b).  The 
engine  installation  of  the  Rolls-Royce 
Model  RB211-535E4  turbofan  engine  on 
the  Model  757-200  and  -200PF  series 
airplanes  is  identical;  therefore,  the 
same  unsafe  condition  exists.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  To  Eliminate  Repetitive 
Inspections 

One  commenter  requests  that  the 
repetitive  inspections  of  the  engine    , 
thrust  control  cables  be  removed  from 
the  proposed  AD.  The  commenter  states 
that  the  proposed  rule  addresses 
specific  failure  modes  of  the  cables,  and 
that  once  those  corrective  actions  have 
been  accomplished,  the  existing  Boeing 
Maintenance  Planning  Document  (MPD) 
inspection  interval  is  adequate.  The 
commenter  states  that  the  tracking  and 
records  burden  of  the  repetitive 
inspections  would  not  provide  a  cost- 
effective  benefit  or  substantially 
increase  safety  margins.  The  commenter 
suggests  that,  if  the  FAA  determines  that 
more  frequent  inspections  are  necessary, 
a  maintenance  review  board  (MRB) 
revision  would  be  the  most  appropriate 
means  to  provide  for  such  inspections. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  corrective 
actions  and  modifications  to  the  engine 
thrust  control  cable  installation 
specified  in  paragraphs  (b)  through  (e) 
of  the  AD  do  not  eliminate  the  unsafe 
condition.  The  thrust  reverser  control 
system  on  this  airplane  model  is  such 
that,  when  the  engine  thrust  control  "B" 
cable  fails  during  landing,  it  changes  the 
position  of  the  thrust  reverser 
directional  control  valve  causing  the 
thrust  reverser  to  stow  and  the  engine  to 
accelerate.  The  opposite  engine  is 
unaffected  by  the  cable  failure  and 
remains  in  full  reverse.  This  severe 
asymmetric  thrust  condition  during 
landing  is  the  unsafe  condition.  None  of 


the  modifications  required  by  this  AD 
change  the  failure  mode  of  the  cable. 
The  repetitive  inspections  specified  in 
paragraph  (a)  of  the  AD  are  intended  to 
detect  wear  and  corrosion  prior  to  cable 
failure.  Such  wear  and  corrosion  could 
be  caused  by  niunerous  problems,  not 
just  those  addressed  by  the  actions 
specified  in  paragraphs  (b)  through  (e) 
of  the  AD.  Furthermore,  a  revision  to  the 
MRB  report  would  not  adequately 
address  the  unsafe  condition.  The  MRB 
process  allows  for  extension  of 
inspection  intervals,  on  an  operator-by- 
operator  basis,  based  on  the  rate  of 
discrepancies  identified  in  previous 
inspections.  The  discrepancies  detected 
during  the  repetitive  inspections  would 
not  necessarily  be  chronic  problems  but 
could  be  induced  by  unrelated  airplane 
configuration  changes  near  the  cable 
run.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Extend  Repetitive 
Inspection  Interval 

One  commenter  requests  that  the 
interval  for  the  repetitive  inspections 
specified  in  paragraph  (a)  of  the 
proposed  rule  be  extended  to  an  interval 
coinciding  with  a  "2C"  check.  The 
conmienter  states  that  this  is  what  is 
currently  required  by  the  Boeing  MPD. 

The  FAA  does  not  concur.  There  have 
been  two  engine  thrust  control  cable 
failures  on  Model  757  series  airplanes. 
One  event  was  described  in  the  NPRM. 
Another  event,  which  the  FAA  became 
aware  of  shortly  before  the  NPRM  was 
released,  occurred  in  January  1999. 
There  was  no  evidence  in  these  events 
that  the  operators  were  not  following 
the  Boeing  MPD  recommendation  for 
thrust  control  cable  inspections  every 
"2C"  check.  Given  this  experience  and 
the  possibly  catastrophic  effect  of  a 
thrust  control  cable  failure,  the  FAA  has 
determined  that  it  is  necessary  to 
require  more  frequent  inspections  of  the 
cable  installation.  Therefore,  this  AD    ' 
requires  the  cable  inspection  at  an 
interval  coinciding  approximately  with 
a  "C"  check  for  the  majority  of  the 
affected  fleet.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

In  addition,  two  commenters  request 
that  the  repetitive  interval  for  the 
inspections  specified  in  paragraph  (a)  of 
the  proposedrule  be  extended.  The 
commenters  suggest  intervals  that 
would  coincide  with  the  commenters' 
own  "C"  check  intervals.  One. 
commenter  states  that  the  proposed 
interval  would  require  special 
scheduling  and  would  create  an 
economic  burden.  The  other  commenter 
notes  that  the  FAA  stated  in  the 
proposed  rule  that  it  is  the  FAA's  intent 
that  the  inspections  be  performed 
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during  a  regular  scheduled  maintenance 
visit. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
practical  aspect  of  accomplishing  the 
inspections  at  an  interval  of  time  that 
parallels  normal  scheduled  maintenance 
for  the  majority  of  affected  operators, 
but  the  possible  failiue  modes  of  the 
engine  thrust  control  cables.  In 
consideration  of  these  items,  as  well  as 
the  in-service  failures  of  the  cables . 
described  previously,  the  FAA  has 
determined  that  24  months  or  6,000 
flight  hours,  whichever  occurs  first, 
represents  an  appropriate  interval  of 
time  allowable  wherein  the  inspections 
can  be  accomplished  during  scheduled 
maintenance  interveds  for  the  majority 
of  affected  operators,  and  an  acceptable 
level  of  safety  can  be  maintained.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  To  Eliminate  One-Time 
Inspection 

One  commenter  requests  that 
paragraph  (b)  of  the  proposed  rule, 
which  requires  a  one-time  inspection  of 
the  engine  thrust  control  cable  pulleys 
in  the  struts  and  replacement  of  any 
phenolic  pidleys  with  aliuninum 
pulleys,  be  removed.  Instead,  the 
commenter  suggests  that  the  phenolic 
pulleys  be  replaced  with  aluminum 
pulleys  only  if  damage  is  detected 
diu-ing  the  repetitive  inspections 
specified  in  paragraph  (a)  of  the 
proposed  rule.  The  commenter  states 
that  the  repetitive  inspections  would 
preclude  the  elapse  of  a  significant  time 
period  of  operation  with  a  seized  pulley 
and  that  a  seized  pulley  would  be 
identified  before  any  significant  cable 
wear  could  occur. 

The  FAA  does  not  concur.  Although 
the  in-service  problems  with  the 
phenolic  pulleys  in  a  high-temperature 
enviromnent  have  not  resulted  in  an 
engine  thrust  control  cable  failure,  the 
FAA  has  determined  that  there  is 
enough  veiriability  in  how  airplanes  in 
the  fleet  are  operated,  in  addition  to  the 
possible  catastrophic  effect  of  a  cable 
failine,  to  warrant  removal  of  the 
phenolic  pulleys  prior  to  seiziue. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Clarify  ACFected  Part 
Numbers 

Two  commenters  suggest  that 
phenolic  engine  thrust  control  cable 
pulleys  having  part  number  (P/N) 
BACP30M4  in  the  strut  be  included  in 
any  requirement  that  specifies  phenolic 


pulleys  having  P/N  65B80977-1.  The 
commenters  state  that  pulleys  having  P/ 
N  BACP30M4  are  interchangeable  with 
pulleys  having  P/N  65B80977-1  and  are 
installed  on  many  of  the  airplanes 
affected  by  the  proposed  rule. 

The  FAA  concurs.  Paragraph  (b)  of  the 
final  rule  has  been  revised  to  include 
phenolic  pulleys  having  P/N 
BACP30M4.  The  FAA  has  determined 
that  this  addition  does  not  necessitate 
reopening  of  the  comment  period.  The 
supplemental  NPRM  clearly  states  in 
the  preamble  that  the  unsafe  condition 
is  associated  with  any  phenolic  pulleys 
in  the  struts,  not  just  those  having  P/N 
65B80977-1.  Therefore,  the  FAA  finds 
that  the  public  has  had  a  reasonable 
opportiuiity  to  comment  on  its  intent. 

Request  for  Information  on  Service 
Information 

One  commenter  notes  that  paragraph 
(b)  of  the  proposed  rule  does  not 
reference  a  service  bulletin.  The 
commenter  requests  information 
regarding  the  availability  of  service 
information  for  the  actions  specified  in 
paragraph  (b),  and  the  configiiration  of 
the  airplanes  to  which  paragraph  (b) 
applies  at  the  time  of  airplane  delivery 
to  the  operator.  No  specific  change  to 
the  rule  is  requested. 

The  FAA  agrees  that  paragraph  (b)  of 
the  proposed  rule  does  not  reference  a 
service  bulletin.  The  airplane 
manufacturer  has  not  issued  a  service 
bulletin  for  the  Model  757  series 
airplane  describing  procedures  for  the 
actions  specified  in  paragraph  (b); 
however,  it  has  published  Boeing 
Service  Letter  757-SL-004-A,  dated 
JiUy  21,  1997,  addressing  this  subject. 
Model  757  series  airplanes  powered  by 
Rolls-Royce  engines  and  having  line 
numbers  1  through  636  inclusive  were 
delivered  from  the  airplane 
manufacturer  to  the  operator  with 
phenolic  pulleys  installed  in  the  struts.  ^ 
Airplanes  having  line  numbers  637  and 
subsequent  were  delivered  with 
aluminum  pulleys  installed  in  the 
struts.  No  specific  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Extend  Compliance  Time 
for  Modification 

One  commenter  requests  that  the 
compliance  time  for  the  modification 
specified  in  paragraph  (e)  of  the 
proposed  rule  be  extended.  The 
commenter  suggests  no  specific 
compliance  time.  The  commenter  states 
that  a  single  failiu'e  without  sufficient 
evidence  that  the  engine  thrust  control 
cable  was  being  inspected  in  accordance 
with  the  Boeing  MPD  does  not  warrant 
regulatory  action  within  60  days. 


The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implications,  parts  availability,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
modification.  In  consideration  of  these 
items,  as  well  as  a  report  of  another 
airplane  with  contact  between  the 
window  heat  wire  bundle  and  engine 
thrust  control  cables  in  service,  the  FAA 
has  determined  that  60  days  represents 
cm  appropriate  interval  of  time 
allowable  wherein  the  modifications 
can  be  accomplished  during  scheduled 
maintenance  intervals  for  the  majority 
of  affected  operators,  and  an  acceptable 
level  of  safety  can  be  maintained.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Explanation  of  Other  Changes  to  Cost 
Impact 

The  cost  impact  section,  below,  has 
been  revised.  The  applicability  of  the 
AD  has  not  changed,  but  because  the 
airplane  model  affected  by  this  AD  is 
continuing  to  be  manufactured,  the 
number  of  affected  airplanes  has 
increased  slightiy  since  publication  of 
the  proposed  rule.  Also,  the  proposed 
rule  estimated  the  cost  of  the  one-time 
inspection  for  all  airplanes;  however, 
this  action  only  applies  to  a  limited 
number  of  airplanes. 

Conclusion 

After  careful  review  of  the  avadlable 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with'the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  500  Model 
757-200,  -200PF,  and  -200CB  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
257  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

For  all  airplanes,  it  will  take 
approximately  18  work  hours  per 
airplane  to  accomplish  the  required 
inspection  to  verify  the  integrity  of  the 
thrust  control  cables,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $277,560,  or 
$1,080  per  airplane,  per  inspection 
cycle. 
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For  airplanes  required  to  accomplish 
the  one-time  in;  pection  to  determine 
the  part  numbei  of  the  thrust  control 
cable  pulleys  (1 12  U.S.-registered 
airplanes),  it  wi  1  take  approximately  1 
work  hour  per  a  irplane,  at  an  average 
labor  rate  of  $6C  per  work  hour.  Based 
on  these  figures  the  cost  impact  of  this 
inspection  requ  red  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $8,520,  or 
$60  per  airplane. 

Should  an  op  jrator  be  required  to 
accomplish  the  pulley  replacement,  it 
will  take  approj  imately  16  work  hours 
per  airplane,  at  m  average  labor  rate  of 
$60  per  work  hdur.  Required  parts  will 
cost  approxima  ely  $2,224  per  airplane. 
Based  on  these  igiu^s,  the  cost  impact 
of  this  inspectic  n  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,184  per  airplane. 

For  airplanes  identified  in  Boeing 
Service  BuUetir  757-76-1  (8  U.S.- 
registered  airpliines),  it  will  take 
approximately  ; :  work  hours  per 
airplcme  to  accc  mplish  the  required 
guide  bracket  k  moval,  at  an  average 
labor  rate  of  $6(  i  per  work  hour.  Based 
on  these  figures ,  the  cost  impact  of  this 
replacement  re(  uired  by  this  AD  on  U.S. 
operators  is  esti  mated  to  be  $960,  or 
$120  per  airplane. 

For  airplanes  identified  in  Boeing 
Service  Bulletin  757-76-0005  (14  U.S.- 
registered  airpl  ines).  it  will  take 
approximately  14  work  hours  per 
airplane  to  accc  mplish  the  required 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $1,410  per  airplane. 
Based  on  these  Rgiues,  the  cost  impact 
of  this  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$31,500,  or  $2,;  50  per  airplane. 

For  airplanes  identifiea  in  Boeing 
Alert  Service  B  lUetin  757-30A0018, 
Revision  1  (167  U.S.-registered 
airplanes),  it  w  11  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  in:  itallation  and 
adjustment,  at ;  m  average  labor  rate  of 
$60  per  work  h  3ur.  Required  parts  will 
cost  approximately  $192  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  installat  on  and  adjustment 
required  by  AE  on  U.S.  operators  is 
estimated  to  be  $52,104,  or  $312  per 
airplane. 

The  cost  imp  ict  figures  discussed 
above  are  base<  on  assumptions  that  no 
operator  has  y«  t  accomplished  any  of 
the  requiremer  ts  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  ii  i  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Im  lact 

The  regulati(  ms  adopted  herein  will 
not  have  substi  intial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedxu'es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-06    Boeing:  Amendment  39-11487. 
Docket  98-NM-323-AD. 

Applicability:  Model  757-200.  -200PF,  and 
-200CB  series  airplanes  powered  by  Rolls- 
Royce  RB211-535C/E4/E4B  turbofan  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 


effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  thrust  control  cable 
failure,  which  could  result  in  a  severe 
asymmetric  thrust  condition  during  landing, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspections  and  Corrective  Actions 

(a)  Within  24  months  or  6,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Accomplish  the  "Thrust  Control 
Cable  Inspection  Procedure"  specified  in 
Appendix  1.  (including  Figure  1)  of  this  AD 
to  verify  the  integrity  of  the  thrust  control 
cables.  Prior  to  further  flight,  repair  any 
discrepancy  found  in  accordance  with  the 
procedures  described  in  the  Boeing  757 
Maintenamce  Manual.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  24 
months  or  6,000  flight  hours,  whichever 
occurs  first. 

(b)  For  airplanes  having  line  numbers  1 
through  636  inclusive:  Within  24  months  or 
6.000  flight  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  perform  a 
one-time  inspection  of  the  8  engine  thrust 
control  cable  pulleys  in  the  struts  (4  in  each 
strut)  to  determine  the  part  number  (P/N)  of 
each  pulley.  If  any  pulley  having  P/N 
65B80977-1  or  BAC30M4  is  installed,  prior 
to  further  flight,  replace  it  with  a  pulley 
having  P/N  255T1232-7,  in  accordance  with 
the  procedures  described  in  the  Boeing  757 
Airplane  Maintenance  Manual. 

Note  2:  The  location  of  the  pulleys  to  be 
inspected  in  accordance  with  paragraph  (b) 
of  this  AD  is  specified  in  Chapters  53-11-53- 
04,  76-11-52-01,  and  76-11-52-02  of  the 
Boeing  757  Illustrated  Parts  Catalog. 

Modifications 

(c)  For  airplanes  identified  in  Boeing 
Service  Bulletin  757-76-1,  dated  May  18, 
1984:  Within  24  months  or  6,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  guide  bracket  of  the 
engine  thrust  control  cable  located  on  the 
front  spar  of  the  right  wing  in  accordance 
with  the  service  bulletin. 

(d)  For  airplanes  identified  in  Boeing 
Service  Bulletin  757-76-0005,  dated  May  5, 
1988:  Within  24  months  or  6,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  engine  thrust  control 
cable  breakaway  stop  assemblies,  and  replace 
sections  of  the  engine  thrust  control  cables 
with  smaller  diameter  cables  in  accordance 
with  the  service  bulletin. 

(e)  For  airplanes  identified  in  Boeing 
Service  Bulletin  757-30A0018,  Revision  2, 
dated  September  9,  1999:  Within  60  days 
after  the  effective  date  of  this  AD,  install  a 
support  bracket  assembly  between  the 
window  heat  wire  bundle  and  the  engine 
thrust  control  cable;  and  adjust  the  wire 
bundle  clearance,  as  necessary,  to  parallel  the 
minimum  clearance  specified  in  Boeing  Alert 
Service  Bulletin  757-30AOO18,  Revision  1, 
dated  September  17, 1998;  or  Boeing  Service 
Bulletin  757-30A0018,  Revision  2.  dated 
September  9,  1999. 
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Alternative  Method  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  em 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraphs  (a) 
and  (b)  of  this  AD,  the  modifications  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  757-76-1,  dated  May  18,  1984; 
Boeing  Service  Bulletin  757-76-0005,  dated 
May  5,  1988;  Boeing  Alert  Service  Bulletin 
757-30A0018,  Revision  1,  dated  September 
17,  1998;  and  Boeing  Service  Bulletin  757- 
30A0018,  Revision  2,  dated  September  9, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
February  7,  2000. 


Appendix  1. —  Thrust  Control  Cable 
Inspection  Procedure 

1.  General 

A.  Clean  the  cables,  if  necessary,  for  the 
inspection,  in  accordance  with  Boeing  757 
Maintenance  Manual  12-21-31. 

B.  Use  these  procedures  to  verify  the 
integrity  of  the  thrust  control  cable  system. 
The  procedures  must  be  performed  along  the 
entire  cable  run  for  each  engine.  To  ensure 
verification  of  the  portions  of  the  cables 
which  are  in  contact  with  pulleys  and 
quadrants,  the  thrust  control  must  be  moved 
by  operation  of  the  thrust  and/or  the  reverse 
thrust  levers  to  expose  those  portions  of  the 
cables. 

C.  The  first  task  is  an  inspection  of  the 
control  cable  wire  rope.  The  second  task  is 
an  inspection  of  the  control  cable  fittings. 
The  third  task  is  an  inspection  of  the  pulleys. 

Note:  These  three  tasks  may  be  performed 
concurrently  at  one  location  of  the  cable 
system  on  the  airplane,  if  desired,  for 
convenience. 

2.  Inspection  of  the  Control  Cable  Wire  Rope 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  the  cable  does  not  contact  parts 
other  than  pulleys,  quadrants,  cable  seals,  or 
grommets  installed  to  control  the  cable 
routing.  Look  for  evidence  of  contact  with 
other  parts.  Correct  the  condition  if  evidence 
of  contact  is  found. 

Note:  For  the  purposes  of  this  procedure, 
a  detailed  visual  inspection  is  defined  as: 
"An  intensive  visual  examination  of  a 
specific  structural  area,  system,  installation, 
or  assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

B.  Perform  a  detailed  visual  inspection  of 
the  cable  runs  to  detect  incorrect  routing, 


kinks  in  the  wire  rope,  or  other  damage. 
Replace  the  cable  assembly  if: 

(1)  One  cable  strand  had  worn  wires  where 
one  wire  cross  section  is  decreased  by  more 
than  40  percent  (see  Figure  1),  (2)  A  kink  is 
found,  or 

(3)  Corrosion  is  found. 

C.  Perform  a  detailed  visual  inspection  of 
the  cable:  To  check  for  broken  wires,  rub  a 
cloth  along  the  length  of  the  cable.  The  cloth 
catches  on  broken  wires. 

(1)  Replace  the  7ia  cable  assembly  if  there 
are  two  or  more  broken  wires  in  12 
continuous  inches  of  cable  or  there  are  three 
or  more  broken  wires  anywhere  in  the  total 
cable  assembly. 

(2)  Replace  the  7x19  cable  assembly  if 
there  are  four  or  more  broken  wires  in  12 
continuous  inches  of  cable  or  there  are  six  or 
more  broken  wires  anjrwhere  in  the  total 
cable  assembly. 

3.  Inspection  of  the  Control  Cable  Fittings 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  the  means  of  locking  the  joints 
are  intact  (wire  locking,  cotter  pins, 
tumbuckle  clips,  etc.).  Install  any  missing 
parts. 

B.  Perform  a  detailed  visual  inspection  of 
the  swaged  portions  of  swaged  end  fittings  to 
detect  surface  cracks  or  corrosion.  Replace 
the  cable  assembly  if  cracks  or  corrosion  are 
found. 

C.  Perform  a  detailed  visual  inspection  of 
the  unswaged  portion  of  the  end  fitting. 
Replace  the  cable  assembly  if  a  crack  is 
visible,  if  corrosion  is  present,  or  if  the  end 
fitting  is  bent  more  than  2  degrees. 

D.  Perform  a  detailed  visual  inspection  of 
the  tumbuckle.  Replace  the  tumbuckle  if  a 
crack  is  visible  or  if  con-osion  is  present. 

4.  Inspection  of  Pullejrs 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  pulleys  are  free  to  rotate. 
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FIGURE  1 

Issued  in  Renton,  Washington,  on 
December  22,  1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-33731  Filed  12-30-99;  8:45  am] 

BILLING  CODE  4910-13-P 


Federal  Register /Vol.  65,  No.  1/ Monday,  January  3,  2000 /Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201, 341,  and  369 

[Docket  Nos.  98N-0337,  96N-0420,  95N- 
0259,  90P-0201] 

RIN0910-AA79 

Over-The-Counter  Human  Drugs; 
Labeling  Requirements;  Final  Rule; 
Technical  Amendment 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  established  a 
standardized  format  and  standardized 
content  requirements  for  the  labeling  of 
over-the-counter  (OTC)  drug  products, 
and  is  amending  several  related  OTC 
drug  product  labeling  regulations.  This 
amendment  corrects  and  conforms 
several  aspects  of  the  new  labeling 
requirements  to  other  regulatory 
provisions  and  eliminates  unnecessary 
text  from  the  new  labeling  regulation. 
DATES:  This  regidation  is  effective 
January  3,  2000.  Submit  written 
comments  by  March  18,  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cazemiro  R.  Martin  or  Gerald  M. 
Rachanow,  Center  for  Drug  Evaluation 
and  Research  (HFD-560),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13254),  FDA  published  a 
final  rule  establishing  a  standardized 
format  and  standardized  content 
requirements  for  the  labeling  of  OTC 
drug  products.  The  final  rule  is  codified 
primarily  in  §201.66  (21  CFR  201.66). 
The  rule  was  effective  on  May  16,  1999 
(64  FR  18571,  April  15,  1999),  but  is 
subject  to  a  detailed  implementation 
plan  outlined  in  the  final  rule  (64  FR 
13254  at  13273  to  13274). 

II.  Technical  Amendments 

1.  Section  201.66(c)  states  that  the 
information  in  paragraphs  (c)(1)  through 
(c)(8)  must  appear  in  the  order  listed. 
Section  201.66{c)(5){ii)(A)  contains  the 


"Allergy  alert"  warning,  followed  by 
§  201.66(c)(5)(ii)(B),  which  contains  the 
"Reye's  syndrome"  warning  required 
under  §  201.314(h)(1)  (21  CFR 
201.314(h)(1)).  The  order  in 
§  201.66(c){5)(ii)  is  not  consistent  with 
another  FDA  labeling  provision. 
»  Under  §  201.314(h)(2),  the  Reye's 
syndrome  warning  must  be  the  first 
warning  listed  imder  the  "Warnings" 
heading.  To  conform  §  201.66(c)(5)(ii)  to 
§  201.314(h)(2),  the  agency  is 
redesignating  paragraph  (c)(5)(ii)(A)  as 
paragraph  (c)(5)(ii)(B)  and  paragraph 
(c)(5)(ii)(B)  as  paragraph  {c)(5)(ii)(A).  In 
addition,  the  agency  is  correcting  the 
word  "Reye"  to  read  "Reye*s"  in 
§  201.314(h)(1). 

2.  Section  201.66(c)(5)(iii)  requires  the 
use  of  the  subheading  "Do  not  use." 
Section  330.1(i)(38)  (21  CFR 
330.1(i)(38))  allows  the  phrases  "give 
to"  and  "use  in"  to  be  used 
interchangeably.  However,  §  201.66(f) 
does  not  allow  the  use  of 
interchangeable  terms  in  subheadings. 
This  limitation  on  the  use  of 
interchangeable  terms  may  cause  some 
confusion  when  applied  to  certain 
monoamine  oxidase  inhibitor  warnings. 

Specifically,  the  monoamine  oxidase 
inhibitor  (MAOI)  warning  in 
§§341.74(c)(4)(vi)(2lCFR 
341.74(c){4)(vi))  and  341.80(c)(l)(ii)(D) 
(21  CFR  341.80(c)(l)(ii)(D))  provides 
slightly  different  language  for  products 
labeled  only  for  children  under  12  years 
of  age.  The  warning  states:  "Do  not  give 
to  a  child  who  *   *   *".  Similarly,  the 
warning  under  the  entry  "SODIUM 
GENTISATE"  in  §  369.21  (21  CFR 
369.21)  contains  a  warning  that  states 
"Do  not  give  to  children  *   *   *".  To 
allow  these  warnings  to  conform  to  the 
required  subheadings  in  the  new 
labeling  format,  the  agency  is  revising 
these  warnings  to  replace  the  words 
"give  to"  with  the  words  "use  in." 

3.  Section  201.66(d)(3)  of  the  final 
rule  provides,  in  relevant  part,  that  the 
title,  headings,  subheadings,  and 
information  in  paragraphs  (c)(1)  through 
{c)(9)  must  not  appear  in  reverse  type, 
and  that  the  required  labeling  must  be 
all  black  or  one  dark  color,  printed  on 

a  white  or  other  light,  neutral  color, 
contrasting  backgroimd.  Section 
201.66(d)(3)  also  provides  for  the  use  of 
a  single,  alternative,  contrasting  dark 
color  to  highlight  the  Drug  Facts  title 
and  headings. 

Section  201.66(d)(3)  is  based  on  the 
finding  that  color  contrast  between  text 
and  background  is  a  significant  factor 
affecting  the  legibility  of  OTC  drug 
product  labeling.  Generally,  high 
contrast  between  the  color  of  the  text 
and  the  color  of  the  backgroimd  can 
significantly  improve  legibility.  If, 


however,  the  text  blends  into  the 
background,  consumers  may  have 
difficulty  focusing  on  and  reading  the 
information. 

The  final  rule  recognizes  that  black 
text  on  a  white  background  is  the  most 
common  way  to  achieve  high  contrast. 
However,  to  emphasize  the  importance 
of  contrast  and  to  provide  more  options 
than  black  on  white  labeling,  the  agency 
included  the  terms  "dark"  text  and 
"light"  background  in  §201. 66(d)(3). 
After  receiving  several  inquiries  firom 
manufacturers  about  the  meaning  of 
these  terms,  the  agency  has  decided  that 
the  rule  would  be  less  confusing  if  the 
terms  "dark,"  "light,"  and  "reverse 
type"  (i.e.,  "light"  type  on  a  "dark" 
backgroimd)  were  deleted. 

Section  201.66(d)(3)  is  intended  to 
ensure  adequate  contrast  between  text 
and  background.  The  terms  "dark"  and 
"light"  may  have  added  an  unnecessary 
element  of  complexity  to  the  rule.  Aside 
from  the  difficulty  in  assigning  a  fixed 
meaning  to  these  terms,  the  agency 
acknowledges  that  there  may  be 
combinations  of  light  text  on  a  dark 
background  that,  assuming  high 
contrast,  would  be  consistent  with 
achieving  readable  OTC  drug  product 
labeling.  (See,  e.g.,  Ref.  2  at  62  FR  9024 
at  9049  (February  27,  1997),  noting  that 
in  OTC  drug  labeling  white  text  on  a 
brown  background  may  provide  good, 
readable  contrast.) 

To  eliminate  possible  confusion, 
while  keeping  the  emphasis  in  the  final 
rule  on  achieving  high  contrast,  the 
agency  is  removing  the  words  "dark" 
and  "light"  and  the  phrase  "shall  not 
appear  in  reverse  type"  from 
§  201.66(d)(3).  Thus,  the  amended 
version  of  the  rule  requires  black  on 
white  text  or,  any  other  combination  of 
a  single  color  of  text  on  a  contrasting 
background.  Generally,  the  agency 
expects  the  color  contrast  used  in  the 
Drug  Facts  labeling  to  be  at  least  as  high 
as  that  used  in  a  product's  principal 
display  panel  or  other  promotional 
labeling. 

These  amendments  institute  minor 
changes  and  corrections  to  the  rule  and 
may  provide  greater  flexibility  in  the 
implementation  of  the  new  OTC  drug 
labeling  requirements.  Also,  with 
respect  to  the  third  technical 
amendment,  the  agency  notes  that  only 
few  comments  submitted  during  the 
rulemaking  process  addressed  the  issue 
of  color  contrast.  Of  these,  most 
supported  the  need  for  using  good 
contrast  but  did  not  take  a  substantive 
position  on  whether  to  require  only  dark 
on  light  labeling.  As  discussed  above, 
the  agency  is  retaining  the  contrast 
requirement.  Therefore,  the  agency 
believes  this  amendment  does  not 
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and  (d)  and  21 
However,  in 
10.40(e)(1),  the 
comments  on 
determine 
modified  or  revoked 


fic^t  or  controversial 

further  opportunity 
cotnment  rulemaking. 

,  the  agency  finds  for 
I  otice  and  comment 
u  mecessary  in  this 
these  changes  may  go 
immecjiately  (5  U.S.C.  553(b) 
10.40(c)  and  (e)). 
accdrdance  with  21  CFR 
a  ;ency  will  accept 
amendments  to 
whethler  they  should  be 


the  se 


m.  The  Paperwo  rk  Reduction  Act  of 
1995 


FDA  analyzed 
collections 
the  original  final 
13254  at  13274 
amendments  do 
requirements  an< 
require  any  h 
subject  to  review 
Management  anc 


ill  relevant  information 
associated  with  this  rule  in 
rule  document  (64  FR 
13276).  These 
lot  impose  any  new 
therefore,  do  not 
analysis  and  are  not 
by  the  Office  of 
Budget. 


to 


Tther 


IV.  Analysis  of  Ii  npacts 


FDA  provided 
impacts  in  the  oft; 
document  (64  FI 
through  13285). 
amendment  pro\ 
clarifications  an( 
flexibility  in  the 
Thus,  no  further 


necessary. 

V.  Environmentil  Impact 


The  agency 
CFR  25.30(h) 
that  does  not  in 
cumulatively 
the  human 
neither  an 


has 


that 


ha  re 


nor  an 

is  required. 

List  of  Subjects 

21  CFR  Part  201 


Drugs,  Labelir  g 
recordkeeping 


a  detailed  analysis  of 
ginal  final  rule 

13254  at  13276 
'his  technical 
ides  several 

allows  additional 
labeling  requirements, 
analysis  of  impacts  is 


determined  under  21 
this  action  is  of  a  type 
c^vidually  or 

a  significant  effect  on 
enviibnment.  Therefore, 
envir(  mmental  assessment 
environnjental  impact  statement 


,  Reporting  and 
r^uirements. 


21  CFR  Part  341 

Labeling,  Ove:  -the-counter  drugs. 

21  CFR  Part  369 

Labeling,  Meqical  devices,  Over-the 
counter  drugs. 

Therefore,  unaer 
Drug,  and  Cosmptic 
Health  Service 
delegated  to  the 
and  Drugs.  21  C 
369  are  amendefi 


Act 


the  Federal  Food, 

Act,  the  Public 

and  under -authority 

Commissioner  of  Food 

R  parts  201,  341,  and 

as  follows: 


PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351,  352, 
353,  355,  358,  360,  360b,  360gg-360ss,  371, 
374,  379e;  42  U.S.C.  216.  241.  262,  264. 

2.  Section  201.66  is  amended  by 
redesignating  paragraphs  (c)(5)(ii)(A) 
and  (c)(5)(ii)(B)  as  paragraphs 
(c)(5)(ii)(B)  and  (c)(5)(ii)(A), 
respectively,  and  revising  paragraph 
(d)(3)  to  read  as  follows: 

§  201 .66    Format  and  content  requirements 
for  over-the-counter  (OTC)  drug  product 
labeling. 

***** 

(d)*  *  * 

(3)  The  title,  heading,  subheadings, 
and  information  in  paragraphs  (c)(1) 
through  (c)(9)  of  this  section  shall  be 
legible  and  clearly  presented,  shall  have 
at  least  0.5-point  leading  (i.e.,  space 
between  two  lines  of  text),  and  shall  not 
have  letters  that  touch.  The  type  style 
for  the  title,  headings,  subheadings,  and 
all  other  required  information  described 
in  paragraphs  (c)(2)  through  (c)(9)  of  this 
section  shall  be  any  single,  clear,  easy- 
to-read  type  style,  with  no  more  than  39 
characters  per  inch.  The  title  and 
headings  shall  be  in  bold  italic,  and  the 
subheadings  shall  be  in  bold  type, 
except  that  the  word  "(continued)"  in 
the  title  "Drug  Facts  (continued)"  shall 
be  regular  type.  The  type  shall  be  all 
black  or  one  color  printed  on  a  white  or 
other  contrasting  background,  except 
that  the  title  and  the  headings  may  be 
presented  in  a  single,  alternative, 
contrasting  color  unless  otherwise 
provided  in  an  approved  drug 
application,  OTC  drug  monograph  (e.g., 
current  requirements  for  bold  print  in 
§§  341.76  and  341.80  of  this  chapter),  or 
other  OTC  drug  regulation  (e.g.,  the 
requirement  for  a  box  and  red  letters  in 
§  201.308(c)(1)). 
***** 

3.  Section  201.314  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

§  201 .31 4    Labeling  of  drug  preparations 
containing  salicylates. 

***** 

(h)(1)  The  labeling  of  orally  or  rectally 
administered  over-the-counter  aspirin 
and  aspirin-containing  drug  products 
subject  to  this  paragraph  is  required  to 
prominently  bear  a  warning.  The 
warning  shall  be  as  follows:  "Children 
and  teenagers  should  not  use  this 
medicine  for  chicken  pox  or  flu 
symptoms  before  a  doctor  is  consulted 
about  Reye's  syndrome,  a  rare  but 


serious  illness  reported  to  be  associated 
with  aspirin." 


PART  341— COLD,  COUGH,  ALLERGY, 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

4.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371. 

5.  Sectioii  341.74  is  amended  by 
revising  paragraph  (c)(4)(vi)  to  read  as 
follows: 

§  341 .74    Labeling  of  antitussive  drug 
products. 

***** 

(c)*   *   * 

(4)*   *   * 

(vi)  For  products  containing 
dextromethorphan  or 
dextmmethorphan  hydrobromide  as 
identified  in  §341.1 4(a)(3)  and  (a)(4) 
when  labeled  only  for  children  under  12 
years  of  age.  Drug  interaction 
precaution.  "Do  not  use  in  a  child  who 
is  taking  a  prescription  monoamine 
oxidase  inhibitor  (MAOI)  (certain  drugs 
for  depression,  psychiatric,  or  emotional 
conditions,  or  Parkinson's  disease),  or 
for  2  weeks  cifter  stopping  the  MAOI 
drug.  If  you  do  not  know  if  your  child's 
prescription  drug  contains  an  MAOI, 
ask  a  doctor  or  pharmacist  before  giving 
this  product." 
***** 

6.  Section  341.80  is  amended  by 
revising  paragraph  (c)(l)(ii)(D)  to  read  as 
follows: 

§  341 .80    Labeling  of  nasal  decongestant 
drug  products. 

***** 

(c)*   *   * 

(D*  *  * 

(ii)  *  *  * 

(D)  Drug  interaction  precaution.  "Do 
not  use  in  a  child  who  is  taking  a 
prescription  monoamine  oxidase 
inhibitor  (MAOI)  (certain  drugs  for 
depression,  psychiatric,  or  emotional 
conditions,  or  Parkinsori's  disease),  or 
for  2  weeks  after  stopping  the  MAOI 
drug.  If  you  do  not  luiow  if  your  child's 
prescription  drug  contains  an  MAOI. 
ask  a  doctor  or  pharmacist  before  giving 
this  product." 


PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

7.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows: 
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Authority:  21  U.S.C.  321,  331,  351,  352, 
353.  355,371. 

8.  Section  369.21  is  amended  by 
revising  the  entry  for  "SODIUM 
GENTISATE."  to  read  as  follows: 

§  369.21     Drugs;  warning  and  caution 
statements  required  by  regulations. 

***** 

SODIUM  GENTISATE.  {See  §§  201.314 
and  310.301(a)(2)  of  this  chapter.) 

Warning — Do  not  use  in  children 
under  6  years  of  age  or  use  for 
prolonged  period  unless  directed  by 
physician. 

"Keep  out  of  reach  of  children.  In  case 
of  overdose,  get  medical  help  or  contact 
a  Poison  Control  Center  right  away." 

If  offered  for  use  in  arthritis  or 
rheumatism,  in  juxtaposition  therewith, 
the  statement: 

Caution — If  pain  persists  for  more 
than  10  days,  or  redness  is  present,  or 
in  conditions  affecting  children  under 
12  years  of  age,  consult  a  physician 
immediately. 
***** 

Dated:  December  22,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-34040  Filed  12-30-99;  8:45  am) 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docket  Nos.  97-2295  (9&-47),  97- 
2335  (96-15),  and  97-3032] 

RiN  2125-AD68 

National  Standards  for  Traffic  Control 
Devices;  the  Manual  on  Uniform  Traffic 
Control  Devices  for  Streets  and 
Highways;  Standards  for  Center  Line 
and  Edge  Line  Markings 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  amendments  to  the 
Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD). 

SUMMARY:  This  document  contains 
amendments  to  the  MUTCD  as  adopted 
by  the  FHWA.  The  MUTCD  is 
incorporated  by  reference  in  23  CFR 
part.655,  subpart  F  and  recognized  as 
the  national  standard  for  traffic  control 
devices  on  all  public  roads. 

The  amendments  herein  change 
various  sections  of  Part  3,  Markings,  of 
the  MUTCD.  The  FHWA  is  adopting  the 
amendments  pursuant  to  section  406  of 
the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 


FY  1993,  which  requires  that  the 
MUTCD  include  a  national  standard  to 
define  the  roads  that  must  have  center 
line  or  edge  line  markings  or  both, 
provided  that  in  setting  such  a  standard, 
consideration  be  given  to  the  functional 
classification  of  roads,  traffic  volumes, 
and  the  nmnber  and  width  of  lanes.  The 
FHWA  has  also  received  requests  to 
include  such  standards  in  the  MUTCD 
for  center  line  or  edge  line  markings. 
The  MUTCD  amendments  contain  the 
requirements  and  recommendations  for 
the  uniform  application  and  use  of 
center  line  and  edge  line  markings  on 
streets  and  highways.  The  amendments 
are  intended  to  improve  traffic 
operations  and  safety  through  consistent 
and  imiform  use  of  such  markings. 
DATES:  The  final  rule  is  effective  January 
3,  2000.  Incorporation  by  reference  of 
the  publication  listed  in  the  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  January  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  D.  L.  Huckaby,  Office  of 
Transportation  Operations,  HOTO,  (202) 
366-9064,  or  Mr.  Raymond  W.  Cuprill, 
Office  of  the  Chief  Counsel  (HCC-20), 
(202)  366-0834,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Rqpm  PL— 401,  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's^ 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/hara. 

The  text  for  these  sections  of  the 
MUTCD  is  available  from  the  FHWA 
Office  of  Transportation  Operations 
(HOTO-l)  or  from  the  FHWA  Home 
Page  at  the  URL:  http:// 
www.ohs.fhwa.dot.gov/devices/ 
mutcd.html.  Please  note  that  the  current 
rewrite  sections  contained  in  this  docket 
for  MUTCD  Part  3  will  take 
approximately  8  weeks  from  the  date  of 


publication  before  they  will  be  available 
at  this  web  site. 

Background 

The  1988  MUTCD  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  part  7.  It  may  be  purchased  for 
$57.00  (Domestic)  or  $71.25  (Foreign) 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  371954,  Pittsburgh,  PA  15250- 
7954,  Stock  No.  650-001-00001-0.  The 
piuchase  of  the  MUTCD  includes  the 
1993  revision  of  Part  6,  Standards  and 
Guides  for  Traffic  Controls  for  Street 
and  Highway  Construction, 
Maintenance.  Utility  and  Incident 
Management  Operation,  dated 
September  1993. 

■Phe  FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  assigned  an 
identification  number  which  indicates 
by  Roman  numeral,  the  organizational 
part  of  the  MUTCD  affected,  and  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received.  The  MUTCD 
request  identification  number  for  the 
amendments  promulgated  by  this  final 
rule  is  MUTCD  Request  III-73  (Change), 
titled  "Standards  for  Center  Line  and 
Edge  Line  Markings."  The  text  changes 
will  be  published  in  the  next  edition  of 
the  MUTCD. 

The  FHWA  is  promulgating  this  final 
rule  in  response  to  MUTCD  Request  III- 
73  (Change)  as  addressed  in  the 
proposed  rules  in  Docket  Nos.  96-15 
and  96-47,  to  MUTCD  Request  III-35 
(Change)  as  addressed  in  Docket  No.  87- 
21,  and  to  section  406  of  the  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act,  FY  1993  (Pub.  L. 
102-388,  106  Stat.  1520,  at  1564).  The 
FHWA  rearranged  its  docket  system  to 
accord  with  the  electronic  system 
adopted  by  the  Department  of 
Transportation  in  1997.  The  FHWA 
Docket  Numbers  96-15  and  96—47  were 
transferred  and  scanned  as  FHWA 
Docket  Numbers  97-2335  and  97-2295, 
respectively.  The  amendments  to  the 
MUTCD  and  the  related  actions  are 
contained  within  this  dociunent  as  well 
as  a  discussion  summarizing  the  basis 
for  the  amendments. 

The  FHWA  first  proposed  center  line 
and  edge  line  standards  that  were 
published  January  27,  1988,  at  53  FR 
2233  in  response  to  MUTCD  Request 
III-35  (Change).  The  majority  of  the 
commenters  believed  that  the  then 
existing  standards  did  not  need  to  be 
changed.  The  FHWA  published  a 
decision  on  January  23,  1989,  at  54  FR 
2298  that  it  was  not  appropriate  to  set 
national  standards  for  centerline 
markings  at  that  time.  The  decision  also 
stated  that  the  FHWA  would  consider 
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alternative  actions 
standards  that 
motorists  needs 
expressed  in  the 

This  documen  t 
disposition  of 
the  1988  MUTClJ) 
August  2,  1996. 
discusses  the  di 
alternative  propi  i 
subsequently 
1997,  at  62  FR 
proposed  future 

In  developing 
the  1988  MUTC<) 
reviewed  the 
response  to  the 
other  informatio  i 
and  the  proposa  s. 

Definitions 


to  better  determine 
responsive  to  the 
uid  to  the  concerns 
docket  comments, 
contains  the 
posed  standards  for 
as  published  on 
It  61  FR  40484.  It  also 
<  position  of  an 
sed  standard 
ished  on  January  6, 
as  part  of  the 
edition  of  the  MUTCD. 
these  amendments  to 
the  FHWA  has 
coiiments  received  in 
HWA  dockets  and 
related  to  the  MUTCD 


aiB 


pujl 
6' II 


purpoi  es 


V  ay, 


For  the 
following  terms 
road  jurisdictior 
MUTCD  Section 
Words  and 
considering,  thri » 
proposed  rules 
terms  and 
of  the  MUTCD 
definitions  of  " 
"collector  high 
way"  were  cont^i 
published  at  62 
5,  1997.  in 
other  terms  may 
proposed  ru 
edition  of  the 
and  public  requests 

The  following 
used  for  the  tenps 
proposed  rule 

Roadway  shal 
highway  impro\  ed 
ordinarily  used 
exclusive  of  the 
shoulder  even 
berm  or  should^' 
riding  bicycles 
vehicles.  In  the 
includes  two  or 
roadways,  the  t^rm 
herein  shall 
"roadway 
roadways 
includes  parkin 

Traveled  way 
of  the  roadway 
lanes. 

Collector  higl 
general  term 
in  rural  areas 
local  highways 
in  urban  areas 
traffic  circulatidn 
commercial  anc 
connects  local 
highways.  This 


of  this  standard,  the 
shall  be  defined  by  the 
in  accordance  with 
lA-9,  Definitions  of 
Phrases.  The  FHWA  is 
ugh  a  series  of 
he  addition  of  such 
definitions  in  a  futiire  edition 
he  proposed 
a^erial  highway." 
and  "traveled 
ned  in  a  proposed  rule 
'R  64324  on  December 
FHwIa  Docket  97-3032.  The 

be  included  in  future 
lemiking  for  the  future 
M  JTCD  based  on  need 


definitions  should  be 

contained  in  the 
d  this  final  rule: 
mean  that  portion  of  a 

,  designed  or 
"or  vehicular  travel, 
sidewalk,  berm  or 
ough  such  sidewalk, 
is  used  by  persons 
other  human  powered 
jvent  a  highway 
more  separate 

roadway"  as  used 
to  any  such 

but  not  to  all  such 
Roadway 
lanes, 
shall  mean  that  portion 
I  fxcluding  the  parking 


Alv 


VT 


refer 

sepa  rately 
collec  lively 


way  shall  mean  a 
dejioting  a  highway  which 
cc  nnects  small  towns  and 
;o  arterial  highways,  and 
f  rovides  land  access  and 
within  residential, 
business  areas  and 
ighways  to  the  arterial 
highway  may  be 


designated  as  part  of  a  collector 
highway  system. 

Arterial  highway  shall  mean  a  general 
term  denoting  a  highway  primarily  used 
by  through  traffic,  usually  on  a 
continuous  route  or  a  highway 
designated  as  part  of  an  arterial  highway 
system. 

Amendments  to  the  MUTCD 

The  FHWA  replaces  the  fifth 
paragraph  of  section  3B-1  of  the  1988 
version  of  the  MUTCD  with  the 
following: 

Center  line  markings  shall  be  placed 
on  paved,  2-way  traveled  ways  on 
streets  and  highways  having  one  or 
more  of  the  following  characteristics: 

1 .  Urban  and  rural  arterials  and 
collectors  with  traveled  ways  6  meters 
(20  feet)  or  more  in  width  with  an  ADT 
of  6000  or  greater. 

2.  Urban  and  rural  traveled  ways  with 
3  lanes  or  greater. 

Center  line  markings  should  be  placed 
on  paved,  2-way  traveled  ways  on 
streets  and  highways  having  the 
following  characteristics: 

1 .  Urban  arterials  and  collectors  with 
traveled  ways  6  meters  (20  feet)  or  more 
in  width  with  an  ADT  of  4000  or 
greater. 

2.  Rural  arterials  and  collectors  with 
traveled  ways  5.4  meters  (18  feet)  or 
more  in  width  with  an  ADT  of  3000  or 
greater. 

Center  line  markings  may  be  placed 
on  other  2-way  traveled  ways  on  any 
street  and  highway. 

On  traveled  ways  less  than  4.8  meters 
(16  feet)  wide,  an  engineering  study 
should  be  used  in  determining  whether 
to  place  center  line  markings  on 
traveled  ways  due  to  traffic  encroaching 
on  the  pavement  edges,  due  to  traffic 
being  affected  by  parked  vehicles,  and 
due  to  traffic  encroachment  into  the 
lane  of  opposing  traffic  where  edge  line 
markings  are  used. 

The  FHWA  replaces  the  second 
paragraph  of  section  3B-6  of  the  1988 
version  of  the  MUTCD  with  the 
following: 

Edge  line  markings  shall  be  white, 
except  they  shall  be  yellow  for  the  left 
edge  in  the  direction  of  travel  of  the 
traveled  ways  of  a  divided  or  one  way 
street  or  highway. 

Edge  line  markings  shall  be  placed  for 
paved  traveled  ways  on  streets  and 
highways  with  the  following 
characteristics: 

1.  Freeways, 

2.  Expressways,  and 

3.  Rural  arterials  with  traveled  ways 

6  meters  (20  feet)  or  more  in  width  with 
an  ADT  of  6000  or  greater. 

Edge  line  markings  should  be  placed 
on  paved  travel  ways  for  streets  and 


highways  with  the  following 
characteristics: 

1 .  Rural  collectors  with  traveled  ways 
6  meters  (20  feet)  or  more  in  width. 

2.  Other  paved  streets  and  highways 
where  engineering  study  indicates  a 
need. 

Edge  line  markings  may  be  placed  on 
the  traveled  way  on  any  other  street  or 
highway  wiui  or  without  center  line 
markings. 

Edge  line  markings  may  be  excluded 
based  on  engineering  judgment  where 
the  travel  way  edges  are  delineated  by 
curbs  or  other  markings. 

Compliance  Date 

Since  the  changed  standards  and 
guidelines  for  lane  markings  may 
impose  some  additional  costs  to  State 
and  local  jurisdictions,  the  FHWA  is 
establishing  a  compliance  date  for  the 
installation  of  new  markings.  The 
compliance  date  is  3  years  after  the 
effective  date  of  this  final  rule  or  when 
pavement  lane  markings  are  replaced 
within  an  established  pavement 
marking  program,  or  when  the  highway 
is  resurfaced  or  reconstructed, 
whichever  date  is  earlier.  This  will 
allow  the  replacement  of  the  pavement 
lane  markings  after  the  normal  service 
life  of  the  markings. 

Discussion  of  Amendment 

The  FHWA  believes  that  these  new 
standards  will  effectively  and 
practically  enhance  highway  safety  and 
traffic  operations  by  requiring  and 
recommending  the  minimum  use  of 
center  line  and  edge  line  markings 
throughout  the  nation  for  specific 
classes  of  streets  and  highways  as 
defined  by  the  standards.  The  typical 
road  user's  expectancies  can  be  met 
through  a  nationally  uniform  and 
consistent  application  of  these  markings 
for  warning,  guidance,  and  delineation 
purposes  in  accordance  with  these 
standards. 

The  stemdards  require  the  use  of  these 
markings  for  paved  traveled  ways  of 
streets  and  highways  with  the  highest 
traffic  volumes  and  design  standards  in 
the  nation.  The  standards  also  contain 
recommendations  and  information  to 
support  nationally  uniform  placing  of 
markings  on  other  roads. 

Based  on  the  information  submitted  to 
the  FHWA,  the  FHWA  believes  that 
most  of  the  required  and  recommended 
markings  in  accordance  with  these 
standards  are  currently  in  place. 
Generally,  the  markings  have  been 
provided  by  most  jurisdictions  as  a 
result  of  good  engineering  practices,  and 
in  some  cases,  as  a  result  of  their  own 
regulations  and  policies. 
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The  new  standards  will  help  assure 
that  all  read  jurisdictions  provide  at 
least  the  required  minimum  markings 
when  applicable.  This  change  will 
require  some,  mostly  local,  jurisdictions 
to  provide  the  markings  on  some  roads 
for  the  first  time.  The  FHWA  estimates 
that  the  additional  costs  nationwide  to 
meet  the  new  minimum  requirements 
could  total  approximately  $10  million  to 
$20  million  per  year.  Additional  costs 
may  be  incurred  at  a  jurisdiction's 
discretion  if  they  place  markings  in 
accordance  with  the  FHWA 
recommendations  and  information  for 
markings.  These  costs,  in  most  cases,  are 
eligible  for  Federal  or  Federal-aid 
funding. 

As  discussed  in  the  proposed  rule,  the 
FHWA  initially  proposed  standards  for 
which  road  locations  would  require  a 
center  line  in  FHWA  Docket  No.  87-21 
in  response  to  MUTCD  Request  III-35 
(Change),  "Warrants  for  Center  Line 
Pavement  Markings."  The  FHWA  * 
terminated  that  docket  on  January  23, 
1989,  at  54  FR  2998  without  change  to 
the  MUTCD  and  stated  that  it  would 
consider  alternative  actions  neoMary  to 
better  determine  standards  responsive  to 
the  motorists'  needs  and  to  the  concerns 
expressed  in  the  docket  comments.  As 
a  result,  and  pursuant  to  section  406  of 
the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
FY  1993,  and  other  requests,  the  FHWA 
initiated  MUTCD  Request  111-73 
(Change),  "Standards  for  Center  Line 
and  Edge  Line  Markings." 

In  response  to  this  request,  the  FHWA 
published  in  Docket  96-15  on  August  2, 
1996,  at  61  FR  40484,  the  proposed 
changes  for  the  1988  MUTCD. 

In  general,  the  public  comments 
received  for  this  docket  indicated  that 
the  proposed  standards  would  be  too 
extensive  in  the  number  of  additional 
roads  required  to  be  marked  and  in  the 
associated  costs. 

Many  commenters  for  this  docket 
indicated  that  a  proposed  standard 
submitted  by  the  National  Committee  on 
Uniform  Traffic  Control  Devices 
(NCUTCD)  and  published  with  the 
proposed  rule  would  reasonably  fulfill 
the  road  user  needs  for  markings  while 
economically  standardizing  the  current 
and  proven  marking  practices  of  most 
road  jurisdictions. 

SuDsequently,  in  Docket  No.  96—47  on 
January  6,  1997,  at  62  FR  691,  the 
FHWA  published  proposed  marking 
standards  for  a  future  edition  of  the 
MUTCD  and  included  for  public 
comment  a  different  proposed  standard 
that  was  similar  to  the  proposed 
standard  submitted  by  the  NCUTCD  in 
Docket  96-15.  Therefore,  in  developing 
this  final  rule,  the  FHWA  assessed 


public  comments  on  the  two  differing 
proposed  standards  contained  in 
Dockets  96-15  and  96-^7. 

An  analysis  of  Docket  96-15  reveals 
that  over  half  of  the  comments  were 
opposed  to  the  proposed  amendment.  In 
general,  the  comments  stated  that  the 
warrants  were  too  restrictive  and/or  too 
expensive.  A  similar  analysis  of  Docket 
96—47  reveals  that  less  than  ten  percent 
of  the  comments  stated  that  the  warrants 
were  too  restrictive  and/or  too 
expensive. 

This  final  rule  promulgates  marking 
standards  that  improve  the  safety  of 
road  users,  while  being  responsive  to 
the  public  comments  submitted  to  the 
dockets.  The  proposed  amendment  was 
changed  by  adjusting  the  values  for 
traveled  way  width  and  Average  Daily 
Traffic  (AD'T)  that  is  responsive  to  the 
public  comments  submitted  to  the 
dockets  while  still  enhancing  highway 
safety,  traffic  operations,  and 
considering  the  costs  to  local 
jurisdictions. 

This  final  rule  also  fulfills  the 
requirements  of  section  406  of  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
FY  1993.  The  FHWA  considers  the 
number  and  width  of  lanes  criteria 
required  by  section  406  to  be  satisfied 
by  use  of  the  traveled  way  width  criteria 
in  the  standard  because  of  the 
interrelations  of  these  criteria  as 
contained  in  road  design  standards  used 
by  most  jmisdictions  and  referenced  in 
the  MUTCD. 

For  the  proposed  standard  published 
August  2,  1996,  in  Docket  No.  96-15, 
the  103  commenters  submitted 
responses  to  the  docket  including  10 
States,  32  counties,  46  municipalities,  6 
consultants,  6  local  government  groups, 
2  individuals,  and  1  transportation 
group.  Six  commenters  supported  the 
entire  proposed  standard.  The  main 
issues  and  concerns  discussed  by  most 
commenters  who  opposed  the  proposed 
standards  included  the  establishing  of 
required  standards  in  lieu  of 
recommended  standards,  the  potential 
of  additional  costs,  the  need  to  clearly 
define  the  criteria,  and  the  potential 
traffic  and  safety  impacts.  The  FHWA 
believes  that  the  various  modifications 
to  the  proposed  standards  in  preparing 
the  standards  herein  adequately  address 
and  resolve  the  majority  of  commenter 
objections  to  the  standards.  The  FHWA 
also  believes  that  the  final  rule  will 
enhance  safety  for  highway  users. 

Many  commenters  opposed 
establishing  the  mandatory 
requirements  within  the  MUTCD  for  the 
markings  placement  standards  and 
preferred  the  use  of  recommendations. 
The  primary  reasons  included  reduction 


in  a  road  jurisdiction's  engineering 
judgment  and  their  potential  increases 
in  liability  in  determining  where  limited 
markings  resources  should  be  best 
applied  based  on  traffic  and  safety 
needs.  Many  were  concerned  that  the 
requirements  did  not  allow  for 
engineering  judgment  when  safety, 
traffic  and  resource  considerations  may 
determine  the  special  needs  for 
markings. 

The  final  rule  was  modified  to  allow 
adjustments  when  an  engineering  study 
indicates  the  markings  would  cause 
potential  safety  hazards.  Twenty-six 
commenters  were  concerned  about  the 
potential  liability  to  the  highway 
jurisdictions  if  some  markings  do  not 
continuously  meet  the  proposed  new 
requirements.  Another  liability  concern 
was  the  limited  available  engineering 
judgment  for  adjusting  resources  that 
may  be  inadequate  to  provide  for  the 
required  as  well  as  additionally  critical 
marking  needs. 

The  FTIWA  modified  the  criteria 
values  to  reduce  the  number  of  roads 
requiring  markings,  and  to  provide  for 
more  engineering  judgment  based  on  the 
State  and  local  safety  and  traffic  needs 
while  still  improving  safety.  The  FHWA 
also  addressed  these  concerns  by  adding 
a  provision  which  allows  engineering 
studies  and  engineering  judgment  to 
determine  the  marking  requirements  for 
safety  issues.  The  FHWA  believes  that 
the  minimum  national  requirements  for 
the  markings  are  needed  pursuit  to  the 
requirements  in  section  406  and  to  help 
improve  the  uniform  application  of  the 
markings  on  a  national  basis  for  the 
roads  which  can  have  the  most 
substantial  impacts  on  safety  and  traffic 
operations. 

Many  commenters  were  concerned 
about  the  potential  additional  costs, 
mostly  for  the  local  jurisdictions, 
associated  with  installing  and 
maintaining  the  required  markings, 
especially  where  no  or  minimal 
markings  are  currently  in  place.  Most 
States  currently  provide  the  markings 
which  would  be  required  by  the  rule, 
but  local  jurisdictions  vary  in 
compliance.  Originally,  the  FHWA 
estimated  that  the  proposed 
requirements  could  have  increased  the 
marking  costs  nationwide  by 
approximately  $50  million  to  $100 
million. 

Twenty  commenters  indicated 
acceptance  of  the  National  Committee 
on  Uniform  Traffic  Control  Devices 
(NCUTCD)  proposed  standards  which 
would  reduce  the  number  of  roads 
requiring  the  markings  and,  therefore, 
reduce  the  required  costs.  The  FHWA 
modified  the  requirements  to  reflect  the 
NCUTCD  criteria  an^dded  provisions 
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for  increased  engi  leering  judgment  in 
marking  placemei  t.  The  FHWA  believes 
that  these  modific  itions  will  still 
improve  the  overa  11  safety  of  the 
Nation's  highways  while  mitigating  the 
potential  increase  i  costs  to  State  and 
local  jurisdictions 

Some  commenti  irs  were  concerned 
with  the  cost  of  su  rveying  the  luads  to 
determine  where  I  he  markings  would  be 
required  in  each  ji  irisdiction.  The 
FHWA  believes  th  at  jurisdictions 
should  be  aware  o  f  the  ADT's  and 
widths  of  the  majc  ir  roadways  now 
specified  in  the  st;  indards  and  that  the 
ADT's  are  an  estir  late  that  can  be 
performed  at  a  jur  sdiction's  judgment. 
Based  on  the  trave  led  way  widths  and 
ADT's  in  this  fina  rule  the  estimated 
costs  are  significai  itly  reduced.  The 
FHWA  now  estim  ites  that  the 
additional  total  cc  st  nationwide  to  meet 
the  new  minimun  requirements  may 
total  only  $10  mil  ion  to  $20  million  per 
year.  These  costs,  in  most  cases,  are 
eligible  for  Federa  i  or  Federal-aid 
funding  at  the  jiu-i  sdictions'  judgment 
and,  therefore,  thf  se  standards  would 
not  constitute  an  i  infunded  Federal 
mandate  as  menti  )ned  by  some 
commenters. 

Many  comment  jrs  requested  the 
addition  of  definii  ions  to  help  define 
the  limits  of  the  si  andards.  Several 
commenters  requ(  sted  the  definitions 
for  the  terms  "arte  rial,"  "collector," 
"urban,"  "nual,"  ind  "paved"  roads  as 
contained  in  the  s  landards.  The  terms 
may  be  defined  h)  the  road  jiu-isdiction 
in  accordance  wit  i  MUTCD  section  lA- 
9  until  they  are  de  fined  in  the  MUTCD. 
The  FHWA  is  prei  ently  developing  a 
notice  of  propose<  I  rulemaking  that  will 
include  these  definitions. 

The  FHWA  is  ci  irrently  considering, 
through  a  series  o  proposed  rules,  the 
addition  of  defini  ions  for  such  terms  in 
the  futiue  version  of  the  MUTCD.  The 
proposed  definiticms  for  the  terms 
"arterial  highway"  "collector 
highway,"  and  "tj  aveled  way"  were 
published  DecemI  »er  5,  1997,  in  Docket 
No.  97-3032  for  patential  inclusion  in 
the  future  edition  of  the  MUTCD.  The 
other  terms  may  b  e  included  in  future 
proposed  rules  foi  the  future  edition  of 
the  MUTCD  basec  on  need  and  public 
requests.  Example  definitions  which 
may  be  used  for  tike  terms  in  the 
marking  standard  contained  herein  are 
discussed  in  the  'TDefinitions"  section  of 
this  rulemaking. 

One  State  comr  lented  that  the  terms 
"urban"  and  "rur  il"  should  not  be 
defined  in  the  Ml  TCD  because  various 
jurisdictions  adec  uately,  but  differently, 
define  these  term  ;  by  statute,  ordinance, 
or  other  regulatio  i  for  the  purposes  of 
the  marking  stanc  ards.  This  final  rule 


does  not  define  "rural"  and  "luban," 
but  the  terms  are  being  defined  as  part . 
of  the  MUTCD  update. 

Approximately  fifty  percent  of  the 
commenters  recommended  changing  the 
criteria  and/or  their  values  within  the 
marking  standards.  Approximately 
twenty  five  percent  of  the  commenters 
regarding  the  center  line  criteria  and 
twenty  percent  regarding  the  edge  lines 
criteria  proposed  changing  one  or  more 
of  the  proposed  criteria  for  the  average' 
daily  traffic  (ADT)  or  the  road  width. 
The  main  reason  for  changing  the 
criteria  was  to  reduce  costs  and  allow 
more  engineering  judgment.  Thirty-five 
percent  of  the  commenters 
recommended  other  types  of  criteria  for 
marking  installations,  such  as, 
engineering  judgment,  parking,  curbs, 
speed,  crash  history,  and  pavement 
surface.  These  values  may  be  added  by 
the  jurisdictions,  but  the  FHWA 
believes  the  standards  provide  adequate 
and  safety  marking  criteria  based  on  the 
majority  of  public  comments  emd 
studies.  The  FHWA  modified  the 
criteria  values  to  reduce  the  number  of 
roads  that  require  the  markings  and 
added  provisions  for  increased 
engineering  judgment  in  marking 
placement. 

The  FHWA  also  changed  the  basis  of 
the  marking  standard  to  use  "traveled 
way,"  as  used  in  the  NCUTCD  and 
American  Traffic  Safety  Services 
Association  (ATSSA)  proposals  rather 
than  "roadway"  to  eliminate  the  parking 
lanes  from  the  width  criteria  issues 
discussed  by  many  commenters  in  the 
width  criteria.  The  FHWA  chose  to  use 
"traveled  way"  instead  of  "roadway" 
because  the  AASHTO  definition  of 
"roadway"  includes  the  shoulder, 
whereas  the  MUTCD  definition  does 
not. 

Commenters  also  submitted  several 
safety  concerns  related  to  the  proposed 
requirements.  Commenters  indicated 
that  using  the  term  "roadway"  rather 
than  "traveled  way"  which  was 
recommended  in  die  NCUTCD  and 
ATSSA  proposed  standards  would 
necessitate  the  use  of  larger  width 
criteria  values  to  avoid  potential  unsafe 
traffic  conflicts  with  vehicles  in  the 
parking  lanes.  The  FHWA  modified  the 
requirements  by  basing  the  standards  on 
traveled  way  width,  which  does  not 
include  the  parking  lanes,  in  place  of 
roadway  width. 

The  FHWA  also  added  an  engineering 
judgment  provision  which  determines 
marking  requirements  for  safety 
concerns,  such  as,  the  parking  conflicts. 
Fifteen  commenters  indicated  that  the 
markings  of  some  lower  volume  roads, 
such  as,  in  residential  areas,  may  cause 
increased  speeds  or  additional  traffic  on 


these  roads  which  could  potentially 
reduce  safety.  They  indicated  that  road 
users  typically  would  expect  and 
interpret  the  markings  to  indicate  a 
major  road  and  that  residents  typically 
resist  such  markings  on  their  roads. 
Other  commenters  indicated  that  the 
types  of  crashes  which  occur  at  some 
locations,  especially  in  municipalities, 
are  not  related  to  and  would  not  be 
reduced  by  placing  the  mai kings. 

The  FHWA  added  a  provision  to 
allow  engineering  judgment  for  safety 
reasons  which  will  assist  jurisdictions 
in  providing  markings  which  improve 
safety.  The  FHWA  also  modified  the 
proposed  rule  by  increasing  the  traffic 
volume  criteria  values  for  roads 
requiring  center  lines  to  allow  more 
engineering  judgment  on  a  larger 
number  of  lower  volume  roads. 

The  FHWA  subsequently  published  a 
separate  NPA  on  January  6,  1997,  in 
FHWA  Docket  No.  97-47  including 
entire  Part  3,  Markings,  for  a  proposed 
future  version  of  the  MUTCD.  Based  on 
the  previous  comments  to  Docket  No. 
96-15,  the  FHWA  proposed  alternative 
proposed  standards,  called  Warrants,  for 
center  line  and  edge  line  markings  that 
were  similar  to  the  proposed  standards 
submitted  by  the  NCUTCD  for  Docket 
No.  96-15. 

Of  the  32  commenters  responding  to 
the  proposed  Part  3,  sixteen  commenters 
discussed  the  aJtemative  proposed 
standards  for  center  line  and  edge  line 
markings  warrants.  The  commenters' 
main  issues  were  similar  to  those 
submitted  for  Docket  No.  96-15.  Three 
commenters  recommended  the  use  of 
guidance  rather  than  requirement.s.  Four 
State  DOT  commenters  discussed" 
concern  regarding  additional  cost  and 
abilities  of  local  jurisdictions  to  place 
and  maintain  additional  required 
markings.  Two  commenters  were 
concerned  about  the  safe  passing  of 
parked  vehicles  when  center  line  is  in 
place  on  narrow  roadways.  Five 
commenters  requested  definitions  for 
such  terms  as  "arterial,"  "collector," 
"urban,"  "rural,"  "paved,"  and  "refuge" 
contained  in  the  proposed  standards. 
Five  commenters  discussed  the  criteria 
and  criteria  values,  including  one  State 
DOT,  that  indicated  that  the  local 
jurisdictions  would  meet  the  proposed 
standards.  The  issues  raised  by 
commenters  in  this  docket  were  similar 
to  issues  submitted  by  commenters  and 
appropriately  addressed  by  FHWA  as 
discussed  above  for  Docket  No.  96-15. 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  Dot 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  Based  on  the 
information  submitted  to  the  FHWA,  the 
FHWA  has  concluded  that  most  of  the 
required  marking  and  much  of  the 
recommended  markings  in  accordance 
with  these  standards  are  currently  in 
place  as  a  result  of  common  engineering 
practices  and,  in  some  cases,  State  and 
local  jurisdiction  regulations  and 
policies.  The  new  standards  will  help 
assiu-e  that  all  road  jurisdictions  provide 
at  least  the  required  minimum  markings 
when  applicable.  This  change  will 
require  some,  mostly  local, 
jiuisdictions,  to  provide  the  markings 
on  some  roads  for  the  first  time.  The 
FHWA  estimates  that  the  additional 
costs  nationwide  to  meet  the  new 
minimum  requirements  could  total 
approximately  $10  million  to  $20 
million  per  year.  This  is  based  on  an 
average  of  1000  to  2000  local 
jiuisdictions  needing  some  additional 
markings  at  an  average  cost  of  $20,000 
per  jurisdiction  for  markings  with  an 
average  life  cycle  of  2  years.  Additional 
costs  may  be  incurred  at  a  jurisdiction's 
judgment  if  they  place  markings  in 
accordance  with  the  FHWA 
recommendations  for  markings.  These 
costs,  in  most  cases,  are  eligible  for 
Federal  or  Federal-aid  funding  at  the 
jurisdictions'  judgment.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities,  including  small 
governments.  This  final  rule  may 
require  the  installation  of  some 
additional  center  line  and  edge  line 
markings  on  roads  in  various 
jurisdictions.  The  FHWA  estimates  that 
the  additional  costs  nationwide  to  meet 
the  new  minimum  requirements  could 
total  approximately  $10  million  to  $20 
million  per  year.  This  is  based  on  an 
average  of  1000  to  2000  local 
jurisdictions  needing  some  additional 
markings  at  an  average  cost  of  $20,000 
per  jurisdiction  for  markings  with  an 
average  life  cycle  of  2  years.  These  costs, 
in  most  dases,  are  eligible  for  Federal  or 
Federal-aid  funding  at  the  jurisdictions' 


judgment.  Based  on  this  evaluation,  the 
FHWA  hereby  certifies  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999,  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  These  amendments  are  in 
keeping  with  the  Secretary  of 
Transportation's  authority  luider  23 
U.S.C.  109(d),  315,  and  402(a)  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  these 
amendments  override  any  existing  State 
requirements  regarding  traffic  control 
devices,  they  do  so  in  the  interests  of 
national  vmiformity. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  no  impose  a  Federal 
mandate  resulting  in  the  expenditiue  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
(2  U.S.C.  1531  et  seq.). 

Executive  Order  12988  (Civil  Justice 
reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  civil  Justice 
Reform,  minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  _^ 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Poficy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  655 

Design  standards.  Grant  programs — 
transportation,  Highways  and  roads. 
Incorporation  by  reference.  Signs,  and 
Traffic  regulations. 

The  FHWA  hereby  amends  chapter  I 
of  title  23,  Code  of  Federal  Regulations, 
part  655  as  set  forth  below. 

PART  655— TRAFRC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  109(d),  114(a),  315, 
and  402(a);  and  49  CFR  1.48(b). 

Subpart  F— Traffic  Control  Devices  on 
Federal-Aid  and  Other  Streets  and 
Highways 

2.  Revise  §  655.601(a)  to  read  as 
follows: 

§655.601     Purpose. 

***** 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD),  FHWA.  1988.  including 
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Revision  No.  1  d  ited  January  17,  1990, 
Revision  No.  2  dated  March  17,  1992, 
Revision  No.  3  dated  September  3,  1993, 
Errata  No.  1  to  th  e  1988  MUTCD 
Revision  3,  datet  November  1,  1994, 
Revision  No.  4  di  ited  November  1,  1994, 
Revision  No.  4a  (modified)  dated 
February  19,  1991,  Revision  No.  5  dated 
December  24,  19' >6,  Revision  No.  6 
dated  June  19.  1^  98,  and  Revision  No. 
7  dated  January  :  ,  2000.  This 
publication  is  incorporated  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51  an  i  is  on  file  at  the  Office 
of  the  Federal  Re  jister,  800  North 
Capitol  Street,  N  V..  Suite  700, 
Washington,  DC.  The  1988  MUTCD, 
including  Revisi(  tn  No.  3  dated 
September  3, 19?  3,  may  be  purchased 
from  the  Superin  tendent  of  Documents, 
U.S.  Govemmeni  Printing  Office  (GPO), 
P.O.  Box  371954  Pittsbuiigh,  PA  15250- 
7954,  Stock  No.  (50-001-00001-0.  The 
amendments  to  t  le  MUTCD  titled, 
"1988  MUTCD  R  svision  No.  1,"  dated 
January  17,  1990  "1988  MUTCD 
Revision  No.  2,"  dated  March  17,  1992, 
"1988  MUTCD  Rsvision  No.  3,"  dated 
September  3,  19<  3,  "1988  MUTCD 
Errata  No.  1  to  Ri  ivision  No.  3,"  dated 
November  1,  199  4,  "1988  MUTCD 
Revision  No.  4,"  dated  November  1, 
1994.  "1998  MU"  'CD  Revision  No.  5," 


dated  December 
6,"  dated  June  1< 


24,  1996.  "Revision  No. 
1998,  and  "Revision 


No.  7"  dated  Jan  lary  3,  2000  are 
available  from  th  a  Federal  Highway 
Administration,  Dffice  of  Transportation 
Operations,  HOIJO,  400  Seventh  Street, 

DC  20590.  These 
documents  are  a'  'ailable  for  inspection 
and  copying  as  p  rescribed  in  49  CFR 
part  7. 
•        * 

Issued  on:  Deceriber  22,  1999 
Kenneth  R.  Wyide 
Federal  Highway 
[FR  Doc.  99-33806 
BILUNG  CODE  4910-22  -P 
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Approval  and 
Implementation 


summary:  EPA  ii 
State 

revision  request 
rules,  submitted 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL177-1a;  FRL-6*)6-3] 


Pr  omuigation  of 
Plan;  Illinois 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  fiial  rule. 


approving  an  Illinois 
Implementktion  Plan  (SEP) 

affecting  air  permit 
on  July  23. 1998.  The 


submittal  includes  several  "clean  up" 
amendments  to  existing  permitting 
rules.  These  amendments  group  similar 
rules  together,  emd  revise  terms  to  be 
consistent  with  current  vocabulary  and 
usage.  The  State  is  planning  to 
withdraw  the  portion  of  the  original 
submittal  that  included  rule 
amendments  expanding  the  small 
source  operating  permit  rules  to  also 
include  stationary  sources  that  emit  25 
tons  or  more  per  year  of  any  air 
contaminants  and  that  are  not  subject  to 
Title  V  or  Federally  Enforceable  State 
Operating  Permit  (FESOP)  requirements. 
Therefore,  we  are  taking  no  action  today 
on  that  portion  of  the  submittal  which 
is  being  withdrawn. 

DATES:  This  rule  is  effective  on  March  3, 
2000,  unless  EPA  receives  adverse 
written  comments  by  February  2,  2000. 
If  adverse  written  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register  and 
inform  the  public  that  the  rule  will  not 
take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Copies  of  the  revision 
request  for  this  rulemaking  action  are 
available  for  inspection  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo  at  (312)  886-6082  before 
visiting  the  Region  5  Office). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Steele,  Environmental  Engineer, 
at  (312)  353-5069. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "oui"  are  used,  we  mean 
EPA.  The  supplemental  information  is 
organized  in  the  following  order: 

I.  What  action  is  EPA  proposing  in  this 

rulemaking? 

II.  The  Clean  Up  amendments. 

A.  What  are  the  Clean  Up  amendments  to 
the  Illinois  permitting  rules? 

B.  How  do  the  Clean  Up  amendments 
affect  the  SIP  and  are  the  amendments 
approvable? 

III.  Where  are  the  SIP  revision  rules  codified? 
rv.  What  public  hearing  opportunities  were 

provided  for  this  SIP  revision? 

V.  Final  Rulemaking  Action. 

VI.  Administrative  Requirements. 

A.  Executive  Order  12866 

B.  Executive  Order  13132 

C.  Executive  Order  13045 

D.  Executive  Order  13084 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 


G.  Submission  to  Congress  and  the 

Comptroller  General 
H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Petitions  for  Judicial  Review 

I.  What  Action  Is  EPA  Proposing  in 
This  Rulemaking? 

We  are  approving  Illinois'  July  23, 
1998,  request  to  amend  sections  of  their 
State  Implementation  Plan  that  deal 
with  State  air  pollution  permits,  for 
piuposes  of  "cleaning  up"  the  language. 
This  will  provide  consistency  of  word 
use,  and  easier  readability  of  several 
passages. 

n.  The  Clean  Up  Amendments 

A.  What  Are  the  Clean  Up  Amendments 
to  the  Illinois  Permitting  Rules? 

The  Clean  Up  amendments  change 
certain  terms  used  in  the  regulatory 
language  to  update  the  text  to  current 
terminology  used  in  State  statutes  and 
regulations.  The  Clean  Up  amendments 
also  consolidate  the  provisions  of 
several  sections,  and  repeal  duplicative 
sections  and  text.  Certain  clarifications 
to  rule  requirements  have  also  been 
added  to  die  permitting  regulation.  A 
more  detailed  description  of  the  clean 
up  revisions  has  been  provided  in  the 
TSD  for  this  rulemaking. 

B.  How  Do  the  Clean  Up  Amendments 
Affect  the  SIP  and  Are  the  Amendments 
Approvable? 

The  Clean  Up  amendments  make  no 
substantive  change  to  the  permitting 
regulations,  and  are  intended  only  to 
simplify  the  regulation  text.  Since  the 
Clean  Up  amendments  do  not  affect  the 
stringency  of  the  SIP,  the  amendments 
are  approvable. 

m.  Where  are  the  Rules  for  this  SIP 
Revision  Codified? 

The  SIP  Revision  includes: 

(1)  Amendments  to  the  following 
sections  of  Part  201,  Subpart  D:  Permit 
Applications  and  Review  Process  under 
35  111.  Adm.  Code: 

201.152  Contents  of  Application  for 
Construction  Permit, 

201.157  Contents  of  Application  for 
Operating  Permit, 

201.158  Incomplete  Applications 

201.159  Signatiues 

2  0 1 . 1 60    Standards  of  Issuance 

201.162  Dvuation 

201.163  Joint  Construction  and 
Operating  Permits 

201.164  Design  Criteria 

(2)  Repeal  of  the  following  sections  of 
subpart  D: 

201.153  Incomplete  Applications 

201.154  Signatures 

201.155  Standards  for  Issuance 

(3)  Repeal  of  the  entire  Subpart  E: 
Special  Provisions  for  Operating  Permits 
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for  Certain  Smaller  Sources, 

specifically: 

Section  201.180    Applicability 

Section  201.181     Expiration  and 

Renewal 
Section  201.187    Requirements  for  a 

Revised  Permit 

(4)  Amendments  to  the  following 
section  of  Subpart  F:  CAAPP  Permits: 
Section  201.207    Applicability 

The  rules  were  published  in  the 
Illinois  Register  on  June  19,  1998  (22  111. 
Reg.  11451).  The  effective  date  of  the 
rules  is  June  23,  1998. 

rv.  What  Public  Hearing  Opportunities 
Were  Provided  for  this  SIP  Revision? 

Public  hearings  were  held  on 
December  8, 1997,  in  Chicago,  Illinois 
and  on  January  12,  1998,  in  Springfield, 
Illinois. 

V.  Final  Rulemaking  Action 

In  this  rulemaking  action,  we  approve 
the  July  23, 1998,  SEP  revision  which 
includes  the  Clean  Up  amendments  to 
the  permitting  rules. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  without  further  notice 
unless  EPA  receives  relevant  adverse 
written  conunent  by  February  2,  2000. 
Should  the  Agency  receive  such 
comments,  it  will  publish  a  withdrawal 
of  the  final  rule  informing  the  public 
that  this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  3,  2000. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fi-om  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 


have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  £uad 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
envirorunental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 


conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciirred  by  the  tribal 
govermnents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives"  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goveriunental  jiuisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
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EPA.  427  U.S.  244.  255-66  (1976);  42 
U.S.C.  7410(a)(2) 

F.  Unfunded  Mandates 

Under  section  2  02  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Marcl  22, 1995,  EPA  must 
prepare  a  budgeta  ry  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Fe  deral  mandate  that 
may  result  in  esti  nated  annual  costs  to 
State,  local,  or  tril  lal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  \  Inder  section  205, 
EPA  must  select  t  le  most  cost-effective 
and  least  burdens  ome  alternative  that 
achieves  the  obje<  tives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plai  for  informing  and 
advising  any  sma  1  governments  that 
may  be  significan  ;ly  or  uniquely 
impacted  by  the  r  ile. 

EPA  has  detern  ined  that  the  approval 
action  promulgat*  id  does  not  include  a 
Federal  mandate  \haX  may  result  in 
estimated  annual  jcosts  of  $100  million 
or  more  to  either  Jtate,  local,  or  tribal 
governments  in  tlje  aggregate,  or  to  the 
private  sector.  Thjs  Federal  action 
approves  pre-exia  ting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requiremc  mts.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  t  j  the  private  sector, 
result  from  this  a(  ition. 

G.  Submission  to  Congress  and  the 
Comptroller  Gene  ml 

The  Congressio  nal  Review  Act,  5 
U.S.C.  801  et  seq.  as  added  by  the  Small 
Business  Regulate  iry  Enforcement 
Fairness  Act  of  15  96,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgal  ing  the  rule  must 
submit  a  rule  repdrt,  which  includes  a 
copy  of  the  rule,  I  o  each  House  of  the 
Congress  and  to  t  le  Comptroller  General 
of  the  United  Stal  bs.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  informal  ion  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  C  eneral  of  the  United 
States  prior  to  pu  jlication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  th  e  Federal  Register. 


This  rule  is  not  a 
defined  by  5  U.S. 


major    rule  as 
:.  804(2). 


H.  National  Tech  lology  Transfer  and 
Advancement  Ac  I 

tie 


Section  12  of 
Transfer  and 
(NTTAA)of  1995 
agencies  to  eval 
standards  when 
regulation.  To 


National  Technology 
Advjancement  Act 
requires  Federal 
ukte  existing  technical 
c  eveloping  a  new 
cotiply  with  NTTAA, 


EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
progremss  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are . 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference. 

Dated:  December  1. 1999. 
Jo  Lynn  Traub, 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(151)  to  read  as 
follows:  * 

§  52.720    Identification  of  plan. 

•         *         •         *         • 

(c)  *   *   * 

(151)  On  July  23, 1998,  the  State  of 
Illinois  submitted  a  State 
Implementation  Plan  (SIP)  revision  that 
included  certain  "clean-up" 
amendments  to  the  State's  permitting 
rules. 

(i)  Incorporation  by  reference. 

Illinois  Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board. 


(A)  Subchapter  a:  Permits  and  General 
Provisions,  Part  201:  Permits  and 
General  Provisions. 

(1)  Subpart  D:  Permit  Applications 
and  Review  Process,  Section  201.152 
Contents  of  Application  for 
Construction  Permit,  201.153 
Incomplete  Applications  (Repealed), 
Section  201.154  Signatures  (Repealed), 
Section  201.155  Standards  for  Issuance 
(Repealed),  Section  201.157  Contents  of 
Application  for  Operating  Permit, 
Section  201.158  Incomplete 
Applications,  Section  201.159 
Signatures,  201.160  Standards  for 
Issuance,  Section  201.162  Duration, 
Section  201.163  Joint  Construction  and 
Operating  Permits,  and  Section  201.164 
Design  Criteria.  Amended  at  22  111.  Reg. 
11451,  effective  June  23,  1998. 

(2)  Subpart  E:  Special  Provisions  for 
Operating  Permits  for  Certain  Smaller 
Sources,  Section  201.180  Applicability 
(Repealed),  Section  201.181  Expiration 
and  Renewal  (Repealed),  Section 
201.187  Requirement  for  a  Revised 
Permit  (Repealed),  Repealed  at  22  111. 
Reg.  11451,  effective  June  23,  1998. 

(3)  Subpart  F:  CAAPP  Permits. 
Section  201.207  Applicability, 
Amended  at  22  111.  Reg.  11451,  effective 
June  23,  1998. 

[PR  Doc.  99-33624  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  eS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MT-001-0016a;  FRL-6506-1] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
implementation  Plan  Revision  for 
Montana;  Revisions  to  the  Missoula 
County  Air  Quality  Rules 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  Governor  of  Montana 
with  a  letter  dated  November  14,  1997. 
This  submittal  consists  of  several 
revisions  to  Missoula  Coxmty  Air 
Quality  Control  Program  regulations, 
which  were  adopted  by  the  Montana 
Board  of  Enviroiunental  Review  (MBER) 
on  October  31,  1997.  These  rules 
include  regulations  regarding  general 
definitions,  open  burning,  and  criminal 
penalties.  This  submittal  also  includes 
revisions  to  regulations  regarding 
national  standards  of  performance  for 
new  stationary  soiuces  (NSPS)  and 
National  Emission  Standards  for 
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Hazardous  Air  Pollutants  (NESHAPs), 
which  will  be  handled  separately. 

DATES:  This  direct  final  rule  is  effective 
on  March  3,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  2,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Mail  written  comments  to 
Richard  R.  Long,  Director,  Air  and 
Radiation  Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202-2405. 
Documents  relevant  to  this  action  can  be 
perused  during  normal  business  hours 
at  the  Air  and  Radiation  Program, 
Enviromnental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202-2405.  Copies 
of  the  incorporation  by  reference 
material  are  available  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC,  20460.  Copies  of  the  State 
documents  relevant  to  this  action  are 
avjiilable  at  the  Montana  Department  of 
Environmental  Quality,  1520  E.  6th 
Avenue,  Helena,  Montana,  59620-0901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Environmental  Protection 
Agency,  Region  VIII,  (303)  312-€449. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we"  is  used  it  means  EPA. 

I.  Background 

The  Missoula,  Montana  area  was 
designated  nonattainment  for  PMm  and 
classified  as  moderate  under  Sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 
56694  (Nov.  6,  1991);  40  CFR  81.327 
(Missoula  and  vicinity).  The  air  quality 
plaiming  requirements  for  moderate 
PMio  nonattainment  areas  are  set  out  in 
Subparts  1  and  4  of  Part  D,  Title  I  of  the 
Act.  The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  imder 
Title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401.  ei  seq. 


1992)  and  57  FR  18070  (April  28, 
1992)). 

Those  States  containing  initial 
moderate  PMjo  nonattainment  areas 
such  as  Missoula  were  required  to 
submit,  among  other  things,  several 
provisions  by  November  15,  1991.  These 
provisions  are  described  in  EPA's  final 
rulemaking  on  the  Missoula  moderate 
PMio  nonattainment  area  SIP  (59  FR 
2537-2540,  January  18, 1994). 

EPA  has  approved  subsequent 
revisions  to  the  Missoula  moderate  PMio 
SIP.  On  December  13,  1994  (59  FR 
64133),  EPA  approved  revisions  to  the 
Missoula  Coimty  Air  Pollution  Control 
Program  regulations  related  to,  among 
other  things,  PMio  and  CO  contingency 
measures,  inspections,  emergency 
procedures,  minor  soiuce  construction 
permitting,  open  burning  and  wood 
waste  burners.  On  August  30,  1995  (60 
FR  45051),  EPA  approved  revisions  to 
the  Missoula  County  Air  Pollution 
Control  Program  regulations  related  to 
emergency  procedures;  the  paving  of 
roads,  driveways,  and  parking  lots;  and 
solid  fuel  burning  devices. 

n.  Analysis  of  State  Submission 

A.  Procedural  Background 

The  Act  requires  States  to  follow 
certain  procedures  in  developing 
implementation  plans  and  plan 
revisions  for  submission  to  EPA. 
Sections  110(a)(2)  and  110(1)  of  the  Act 
provide  that  each  implementation  plan 
a  State  submits  must  be  adopted  after 
reasonable  notice  and  public  hearing. 

We  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  review  and  action  (see 
section  110(k)(l)  of  the  Act  and  57  FR 
13565).  EPA's  completeness  criteria  for 
SIP  submittals  can  be  found  in  40  CFR 
part  51,  appendix  V.  EPA  attempts  to 
determine  completeness  within  60  days 
of  receiving  a  submission.  However,  the 
law  considers  a  submittal  complete  if 
we  don't  determine  completeness 
within  six  months  after  we  receive  it. 

To  provide  for  public  comment,  the 
Montana  Board  of  Environmental 
Review  (MBER),  after  providing 
adequate  notice,  held  a  public  hearing 
on  October  31, 1997  to  address  the 
amendments  to  the  Missoula  County  air 
quality  rules.  Following  the  public 
hearing,  the  MBER  approved  the 
amendments,  with  a  minor  clarification 
to  the  definition  of  essential  agricultural 
burning. 

The  Governor  of  Montana  submitted 
die  revisions  to  the  Missoula  County  air 
quality  rules  to  EPA  with  a  letter  dated 
November  14,  1997.  The  revisions  were 
deemed  complete  as  of  May  14, 1998. 


B.  November  14,  1997  Revisions 

As  noted  above,  we  will  handle 
separately  the  revisions  in  the 
November  14,  1997  submittal  regarding 
standards  of  performance  for  new 
stationary  sources  and  emission 
standards  for  hazardous  air  pollutants. 
The  revisions  to  the  Missoula  County  air 
pollution  control  rules  to  be  addressed 
in  this  document  include  revisions  to 
general  definitions,  open  burning,  and 
changes  to  criminal  penalties  which 
involve  the  following  sections  of  the 
Missoula  County  Air  Quality  Control 
Program:  Chapter  IX,  Regulations, 
Standards  and  Permits,  Subchapter  7, 
General  Provisions  and  Subchapter  13 
Open  Burning;  and  Chapter  XII, 
Criminal  Penalties. 

1 .  Revisions  to  Chapter  IX,  Regulations, 
Standards,  and  Permits 

a.  Subchapter  7,  General  Provisions, 
Rule  701 — General  Definitions: 
Revisions  to  this  rule  include  the 
deletion  of  definitions  for  "salvage 
operation,"  "trade  waste,"  and  "wood- 
waste  burners."  These  definitions  were 
added  to  the  definitions  section  of  the 
Missoula  County  open  burning 
regulations  (see  subchapter  13  discussed 
below).  This  change  was  made  to  be 
consistent  with  the  Montana  statewide 
open  burning  definitions  and  is 

appro  vable. 

b.  Subchapter  13,  Open  Burning:  The 
revisions  to  the  open  btuning 
regulations  were  made,  for  the  most 
part,  to  make  the  coimty  rules  consistent 
with  state  rules.  Note  that  there  are 
several  places  in  the  county  rules  that 
refer  to  rule  17.8.610,  Major  Open 
Burning  Source  Restrictions,  of  the 
Administrative  Rules  of  Montana 
(ARM).  This  numbering  is  a 
recodification  of  the  federally  approved 
version  of  the  ARM,  in  which  the  Major 
Open  Burning  Source  Restrictions  rule 
is  numbered  l6.8.1304.  We  will  act  on 
the  ARM  recodification  at  a  later  date. 

In  some  cases,  the  Missoula  County 
rules  are  more  stringent  than  state  rules. 
For  example,  the  County  rules  require 
permits  year-roimd  for  minor  open 
burners.  In  addition,  the  allowed  special 
burning  period  for  essential  agricultural 
open  burning  is  shorter  than  that 
provided  in  the  State  regulations. 

These  revisions  to  Missoula  County 
subchapter  13,  Open  Burning,  are 
approvable. 

2.  Revisions  to  Chapter  XII,  Criminal 
Penalties 

A  revision  was  made  to  this  chapter 
to  increase  the  fine  for  a  violation  of  the 
provisions,  regulations,  or  rules  of  the 
Missoula  Coimty  Air  Quality  Control 
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Program.  The  fini 
$1,000  to  SlO.OOt 
This  revision  is 


was  increased  from 
per  day  of  violation, 
a  }provable. 


III.  Final  Action 

EPA  is  approvi  ig  certain  sections  of 
Montana's  SIP  re  'ision,  as  submitted  by 
the  Governor  wit  \  a  letter  dated 
November  14, 19'  17.  The  revisions  being 
approved  involve  the  following  rules 
and  Chapters  of  t  le  Missoula  County 
Air  Quality  Contjol  Program:  Chapter 
DC,  Rule  701.  General  Definitions; 
Chapter  IX,  Rules  1301-1311.  regarding 
open  burning;  an  1  Chapter  XII.  Criminal 
Penalties. 

In  addition,  the  November  14.  1997 
submittal  include  d  revisions  to 
regulations  regarc  ing  standards  of 
performance  for  i  ,ew  stationary  sources 
and  emission  stai  idards  for  hazardous 
air  pollutants,  wl  ich  are  being  handled 
separately. 

EPA  is  publish  ng  this  rule  without 
prior  proposal  be  :ause  the  Agency 
views  this  as  a  nc  ncontroversial 
amendment  and  i  inticipates  no  adverse 
comments.  The  S  tate  requested  this 
action.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publicat  on.  EPA  is  publishing 
a  separate  docum  ent  that  will  serve  as 
the  proposal  to  a{  iprove  the  SIP  revision 
if  adverse  commt  nts  should  be  filed. 
This  rule  will  be  affective  March  3.  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  2.  2000  If  the  EPA  receives 
adverse  commeni  s.  EPA  will  publish  a 
timely  withdraw:  il  in  the  Federal 
Register  informii  g  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  publi( :  comments  in  a 
subsequent  final  -ule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  mus  I  do  so  at  this  time. 

rv.  Administratis  ^e  Requirements 

A.  Executive  Orc^r  12866 

The  Office  of 
(0MB)  has  exem 
action  from 
entitled  "Regula 
Review. 


N  anagement  and  Budget 
ited  this  regulatory 
Exec  itive  Order  12866, 
1 3ry  Planning  and 


B.  Executive  Ord  fr 


Executive 
"Federalism"  (64 
1999).  requires 
accountable 
"meaningful  and 
and  local  official ; 
regulatory  policif  s 
implications." 
federalism  impli 
the  Executive 


E'A 
proc  3SS 


loli 


13132 

Ord^r  13132.  entitled 

FR43225,  August  10, 
to  develop  an 
to  ensure 
timely  input  by  State 
in  the  development  of 
that  have  federalism 
icies  that  have 
i^ations"  is  defined  in 
Or  ier  to  include 


regulations  that  have  "substantied  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  State,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaiuied  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments.  Under  Executive  Order 


13084.  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statue,  that 
significantly  affects  or  uniquely  affects 
the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sunmiary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  reguilation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generallv  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless-  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
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Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246.  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
not  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.  S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  af^er  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 


agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
eijforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovenunental  relations. 
Nitrogen  dioxide.  Particulate  matter, 
and  Reporting  and  recordkeeping 
requirements. 

Dated:  November  30, 1999. 
Max  H.  Dodson, 

Acting  Regional  Administrator,  Region  VIII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§  52.1 370    Identification  of  plan. 

(c)  *  *  * 

(48)  The  Governor  of  Montana 
submitted  revisions  to  the  Missoula 
County  Air  Quality  Control  Program 
with  a  letter  dated  November  14,  1997. 
The  revisions  address  general 


definitions,  open  burning,  and  criminal 
penalties, 
(i)  Incorporation  by  reference. 

(A)  Board  order  issued  on  October  31. 
1997  by  the  Montana  Board  of 
Environmental  Review  approving  the 
amendments  to  Missoula  County  Air 
Quality  Control  Program  Chapters  IX 
and  Xn  regarding  general  definitions, 
open  biuTiing,  and  criminalpenalties. 

(B)  Missoula  County  Air  Quality 
Control  Program,  Chapter  IX,  Rule  701, 
General  Definitions,  effective  October 
31,  1997. 

(C)  Missoula  County  Air  Quality 
Control  Program,  Chapter  IX,  Rules 
1301-1311.  regarding  open  biuning, 
effective  October  31.  1997. 

(D)  Missoida  Coimty  Air  Quality 
Control  Program.  Chapter  XII.  Criminal 
Penalties,  effective  October  31, 1997. 

[PR  Doc.  99-33622  Filed  12-30-99;  8:45  am] 

8IUJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6517-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  List  Update 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  deletion  of  the  PAB 

Oil  and  Chemical  Services,  Inc. 

Superfund  Site  from  the  National 

Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  aimounces  the 
deletion  of  the  PAB  Oil  and  Chemical 
Services,  Inc.  Superfund  Site  (the 
"Site")  located  in  Vermilion  Parish, 
Louisiana  from  the  National  Priorities 
List  (NPL).  The  NPL,  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended.  42 
U.S.C.  9605.  is  codified  at  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  40  CFR  Part  300.  With  the 
concurrence  of  the  State  of  Louisiana 
through  the  Louisiana  Department  of 
Environmental  Quality  (LDEQ).  EPA  has 
determined  that  responsible  parties 
have  implemented  all  appropriate 
response  actions  required  at  the  Site. 
Moreover.  EPA  with  the  concurrence  of 
the  State  of  Louisiana  through  the 
LDEQ.  has  determined  that  Site 
investigations  show  that  the  Site  now 
poses  no  significant  threat  to  public 
health  or  the  environment. 
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Consequently,  pi  rsuant  to  CERCLA 


Section  105.  and 


40  CFR  300.425(e),  the 


Site  is  hereby  de'  eted  from  the  NPL. 
EFFECTIVE  DATE:  ffenuarv  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  A.  Ziegl  3r,  Remedial  Project 
Manager.  (214)  6l>5-2178,  United  States 
Environmental  Piotection  Agency, 
Region  6,  Mail  Cdde:  6SF-LP.  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
Information  on  tne  Site  is  available  at 
the  local  informaiion  repository  located 
at:  Vermilion  Par  sh  Public  Library,  200 
N.  Magdalen  Squ  ire.  Abbeville, 
Louisiana  70511.  (318)  893-2674. 
Requests  for  com  jrehensive  copies  of 
documents  shoul  i  be  directed  formally 
to  the  Regional  S  iperfund  Management 

Wyman,  (214)  665- 
2792,  United  Stafes  Environmental 
Protection  Agency^.  Region  6,  Mail  Code: 
1445  Ross  Avenue,  Dallas, 
2733. 

SUPPLEMENTARY  II IFORMATION:  The  site  to 
be  deleted  from  t  le  NPL  is  the  PAB  Oil 
and  Chemical  Sei  vices,  Inc.  Superfund 
Abbeville  in  Vermilion 
A  Notice  of  Intent  to 


6SF-PO 

Texas  75202 


Site  located  near 
Parish,  Louisiana . 


Delete  for  the  Sit  s  was  published 


August  31,  1999. 
comments  on  the 


The  closing  date  for 
Notice  of  Intent  to 
Delete  was  Septetiber  30,  1999.  EPA 
received  no  comi  lents  and  therefore  no 
Responsiveness  J  ummary  was  prepared. 

Tne  EPA  ident  fies  sites  which 
present  a  significint  risk  to  public 
health,  welfare,  of  the  environment  and 
as  the  list  of  those 
a  site  from  the  NPL 


maintains  the  NF 
sites.  Deletion  of 


site  warrant  such 


Lists  of  Subjects 


pollution  control 
substances, 
Intergovemmentil 
Reporting  and  rei  :i 
requirements, 
pollution  control 

Dated:  December 


PART  300— {AMI  iNDED] 


1 .  The  authorit  y 
continues  to  reac 


does  not  affect  re  sponsible  party 
liability  or  impec  e  EPA  efforts  to 
recover  costs  assciciated'with  response 
efforts.  Furtherm  ire,  §  300.425(e)(3)  of 

:  300.425(e)(3).  states 
that  Fund-financi  (d  actions  may  be 
taken  at  sites  deli  ited  from  the  NPL  in 
the  unlikely  ever  I  that  conditions  at  the 
action. 


n  40  CFR  Part  300 


Environmental  protection.  Air 

Chemicals,  Hazardous 
Hazardous  waste, 

relations.  Penalties, 
ordkeeping 
Suberfund,  Water 
Water  supply. 

21, 1999. 


Lynda  F.  Carroll, 

Acting  Regional  A(^inistrator,  U.S.  EPA 
Region  6. 

For  reasons  set 
40  CFR  part  300 


out  in  the  preamble, 
s  amended  as  follows: 


citation  for  part  300 
as  follows: 


Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757,  3  CFR. 
1991  Comp.,  p.351;  E.O.  12580,  52  R  2923, 
3  CFR,  1987  Comp.,  p. 193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  site  for 
PAB  Oil  &  Chemical  Service,  Inc., 
Abbeville,  Louisiana. 

[FR  Doc.  99-33952  Filed  12-30-99;  8:45  am) 

BILUNG  CODC  6S60-«M> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AFS9 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  the 
Sierra  Nevada  Distinct  Population 
Segment  of  the  California  Bighorn 
Sheep  as  Endangered  *' 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

k * — 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  piusuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  for  the  Sierra  Nevada 
distinct  population  segment  of 
California  bighorn  sheep  [Ovis 
canadensis  calif omiand).  This  species 
occupies  the  Sierra  Nevada  of 
California,  where  it  is  known  from  five 
disjunct  subpopulations  along  the 
eastern  escarpment  of  the  Sierra 
Nevada,  and  thought  to  total  no  more 
than  125  animals.  All  five 
subpopulations  are  estimated  to  be  very 
small  and  are  threatened  by  mountain 
lion  [Felis  concolor)  predation,  disease, 
natiirally  occurring  environmental 
events,  and  genetic  problems  associated 
with  small  population  size.  We 
emergency  listed  this  population 
segment  of  California  bighorn  sheep  on 
April  20, 1999.  The  emergency  listing 
was  effective  for  240  days.  Immediately 
upon  publication,  this  action  continues 
the  protection  provided  by  the 
temporary  emergency  listing. 

DATES:  This  final  rule  is  effective  on 
January  3,  2000. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Carl 
Benz,  at  the  U.S.  Fish  and  Wildlife 
Service,  Ventura  Fish  and  Wildlife 
Office,  2493  Portola  Rd.  Suite  B. 
Ventura,  California  93003,  (telephone 
805/644-1766;  facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 


Background 

The  bighorn  sheep  [Ovis  canadensis) 
is  a  large  mammal  (family  Bovidae) 
originally  described  by  Shaw  in  1804 
(Wilson  and  Reeder  1993).  Several 
subspecies  of  bighorn  sheep  have  been 
recognized  on  the  basis  of  geography 
and  differences  in  skull  measurements 
(Cowan  1940;  Buechner  1960).  These 
subspecies  of  bighorn  sheep,  as 
described  in  these  early  works,  include 
O.  c.  cremnobates  (Peninsular  bighorn 
sheep),  O.  c.  nelsoni  (Nelson  bighorn 
sheep),  O.  c.  mexicana  (Mexican 
bighorn  sheep),  O.  c.  weenisi  (Weems 
bighorn  sheep),  O.  c.  califomiana 
(California  bighorn  sheep),  and  O.  c. 
canadensis  (Rocky  Mountain  bighorn 
sheep).  However,  recent  genetic  studies 
question  the  validity  of  some  of  these 
subspecies  and  suggest  a  need  to  re- 
evaluate overall  bighorn  sheep 
taxonomy.  For  example.  Sierra  Nevada 
bighorn  sheep  appear  to  be  more  closely 
related  to  desert  bighorn  sheep  than  the 
O.  c.  califomiana  foimd  in  British 
Columbia  (Ramey  1991,  1993). 
Regardless,  the  Sierra  Nevada  bighorn 
sheep  meets  our  criteria  for 
consideration  as  a  distinct  vertebrate 
population  segment  (as  discussed 
below)  and  is  treated  as  such  in  this 
final  rule. 

The  historical  remge  of  the  Sierra 
Nevada  bighorn  sheep  (Ovis  canadensis 
califomiana)  includes  the  eastern  slope 
of  the  Sierra  Nevada,  and,  for  at  least 
one  subpopulation,  a  portion  of  the 
western  slope,  from  Sonora  Pass  in 
Mono  County  south  to  Walker  Pass  in 
Kern  Couinty,  a  total  distance  of  about 
346  kilometers  (km)  (215  miles  (mi)) 
(Jones  1950;  Wehauser  1979,  1980).  By 
the  turn  of  the  century,  about  10  out  of 
20  subpopulations  survived.  The 
number  dropped  to  five  subpopulations 
at  mid-century,  and  down  to  two 
subpopulations  in  the  1970s,  near 
Mount  Baxter  and  Mount  Williamson  in 
Inyo  County  (Wehauser  1979). 
Currently,  five  subpopulations  of  Sierra 
Nevada  bighorn  sheep  occur, 
respectively,  at  Lee  Vining  Canyon, 
Wheeler  Crest,  Mount  Baxter,  Moimt 
Williamson,  and  Mount  Langley  in 
Mono  and  Inyo  Counties,  three  of  which 
have  been  reintroduced  using  sheep 
obtained  from  the  Mount  Baxter 
subpopulation  from  1979  to  1986 
(Wehausen  et  al.  1987). 

The  Sierra  Nevada  bighorn  sheep  is 
similar  in  appearance  to  other  desert 
associated  bighorn  sheep.  The  species' 
pelage  shows  a  great  deal  of  color 
variation,  ranging  from  almost  white  to 
fairly  dark  brown,  with  a  white  nunp. 
Males  and  females  have  permanent 
horns;  the  horns  are  massive  and  coiled 
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in  males,  and  are  smaller  and  not  coiled 
in  females  (Jones  1950;  Buechner  1960). 
As  the  animals  age,  their  horns  become 
rough  and  scarred,  and  will  vary  in 
color  from  yellowish-brown  to  dark 
brown.  In  comparison  to  many  other 
desert  bighorn  sheep,  the  horns  of  the 
Sierra  Nevada  bighorn  sheep  are 
generally  more  divergent  as  they  coil 
out  from  the  base  (Wehausen  1983). 
Adult  male  sheep  stand  up  to  1  meter 
(m)  (3  feet  (ft))  tall  at  the  shoulder; 
males  weigh  up  to  99  kilograms  (kg) 
(220  pounds  (lbs))  and  females  63  kg 
(140  lbs)  (Buechner  1960). 

The  cmrent  and  historical  habitat  of 
the  Sierra  Nevada  bighorn  sheep  is 
almost  entirely  on  public  land  managed 
by  the  U.S.  Forest  Service  (FS),  Bureau 
of  Land  Management  (BLM),  and 
National  Park  Service  iNPS).  The  Sierra 
Nevada  mountain  range  is  located  along 
the  eastern  boundary  of  California. 
Peaks  vary  in  elevation  from  1325  to 
2425  m  (6000  to  8000  ft)  in  the  north, 
to  over  4300  m  (14,000  ft)  in  the  south 
adjacent  to  Owens  Valley,  and  then 
drop  rapidly  in  elevation  in  the 
southern  extreme  end  of  the  range 
(Wehausen  1980).  Most  precipitation,  in 
the  form  of  snow,  occurs  from  October 
through  April  (Wehausen  1980). 

Sierra  Nevada  bighorn  sheep  inhabit 
the  alpine  and  subalpine  zones  during 
the  summer,  using  open  slopes  where 
the  land  is  rough,  rocky,  sparsely 
vegetated  and  characterized  by  steep 
slopes  and  canyons  (Wehausen  1980; 
Sierra  Nevada  Bighorn  Sheep 
Interagency  Advisory  Group  (Advisory 
Group)  1997).  Most  of  these  sheep  live 
between  3,050  and  4,270  m  (10,000  and 
14,000  ft)  in  elevation  in  summer  (John 
Wehausen,  University  of  California, 
White  Moimtain  Research  Station,  pers. 
comm.  1999).  In  winter,  they  occupy 
high,  windswept  ridges,  or  migrate  to 
the  lower  elevation  sagebrush-steppe 
habitat  as  low  as  1,460  m  (4,800  ft)  to 
escape  deep  winter  snows  and  find 
more  nutritious  forage.  Bighorn  sheep 
tend  to  exhibit  a  preference  for  south- 
facing  slopes  in  the  winter  (Wehausen 
1980).  Lambing  areas  are  on  safe 
precipitous  rocky  slopes.  They  prefer 
open  terrain  where  they  are  better  able 
to  see  predators.  For  these  r.easons, 
forests  and  thick  brush  usually  are 
avoided  if  possible  (J.  Wehausen,  pers. 
comm.  1999). 

Bighorn  sheep  are  primarily  diurnal, 
and  their  daily  activity  shows  some 
predictable  patterns  that  consists  of 
feeding  and  resting  periods  (Jones  1950). 
Bighorn  sheep  are  primarily  grazers; 
however,  they  may  browse  woody 
vegetation  when  it  is  growing  and  very 
nutritious.  They  are  opportimistic 
feeders  selecting  the  most  nutritious 


diet  from  what  is  available.  Plants 
consiuned  include  varying  mixtures  of 
grasses,  browse  (shoots,  twigs,  and 
leaves  of  trees  and  shrubs),  and 
herbaceous  plants,  depending  on  season 
and  location  (Wehausen  1980).  In  a 
study  of  the  Mount  Baxter  and  Moimt 
Williamson  subpopulations,  Wehausen 
(1980)  found  that  grass,  mainly  Stipa 
speciosa  (perennial  needlegrass),  is  the 
primary  diet  item  in  winter.  As  spring 
green-up  progresses,  the  bighorn  sheep 
shift  from  grass  to  a  more  varied  browse 
diet,  which  includes  Ephedra  viridis 
(Mormon  tea),  Eriogonum  fasciculatum 
(California  buckwheat),  and  Purshia 
species  (bitterbrush). 

Sierra  Nevada  bighorn  sheep  are 
gregarious,  with  group  size  and 
composition  varying  with  gender  and 
from  season  to  season.  Spatial 
segregation  of  males  and  females  occurs 
outside  the  mating  season,  with  males 
more  than  2  years  old  living  apart  from 
females  and  yoimger  males  for  most  of 
the  year  (Jones  1950;  Cowan  and  Geist 
1971;  Wehausen  1980).  Ewes  generally 
remain  in  the  same  band  into  which 
they  were  bom  (Cowan  and  Geist  1971). 
During  the  winter,  Sierra  Nevada 
bighorn  sheep  concentrate  in  those  areas 
suitable  for  wintering,  preferably  Great 
Basin  habitat  (sagebrush-steppe)  at  the 
very  base  of  the  eastern  escarpment. 
Subpopulation  size  can  number  more 
than  100  sheep,  including  rams  (this 
was  observed  at  a  time  when  the 
population  size  was  larger  than  it  is 
currently)  (J.  Wehausen,  pers.  comm. 
1999).  Breeding  takes  place  in  the  fall, 
generally  in  November  (Cowan  and 
Geist  1971).  Single  births  are  the  norm 
for  North  American  wild  sheep,  but 
twinning  is  known  to  occin  (Wehausen 
1980).  Gestation  is  about  6  months 
(Cowan  and  Geist  1971). 

Lambing  occurs  between  latd  April  to 
early  July,  with  most  lambs  bom  in  May 
or  June  (Wehausen  1980,  1996).  Ewes 
with  newborn  lambs  live  solitarily  for  a 
short  period  before  joining  nursery 
groups  that  average  about  six  sheep. 
Ewes  and  lambs  frequently  occupy  steep 
terrain  that  provides  a  diversity  of 
slopes  and  exposures  for  escape  cover. 
Lambs  are  precocious,  and  within  a  day 
or  so,  climb  almost  as  well  as  the  ewes. 
Lambs  are  able  to  eat  vegetation  within 
2  weeks  of  their  birth  and  are  weaned 
between  1  and  7  months  of  age.  By  their 
second  spring,  they  are  independent  of 
their  mothers.  Female  lambs  stay  with 
ewes  indefinitely  and  may  attain  sexual 
maturity  during  the  second  year  of  life. 
Male  lambs,  depending  upon  physical 
condition,  may  also  attain  sexual 
maturity  during  the  second  year  of  life 
(Cowan  and  Geist  1971).  Average 
lifespan  is  9  to  11  years  in  both  sexes. 


though  some  rams  are  known  to  have 
lived  to  12  to  14  years  old  (Cowan  and 
Geist  1971:  Wehausen  1980). 

Distinct  Vertebrate  Population  Segment 

Recent  analyses  of  bighorn  sheep 
genetics  and  morphometries  [e.g.,  size 
and  shape  of  body  parts)  suggest 
reevaluation  of  the  taxonomy  of  Sierra 
Nevada  bighorn  sheep  (Ovis  canadensis 
califomiana]  is  necessary  (Ramey  1991, 
1993,  1995;  Wehausen  and  Ramey  1993; 
Wehausen  and  Ramey  2000  (in  review)). 
A  recent  analysis  of  the  taxonomy  of 
bighom  sheep  using  morphometries  and 
genetics  failed  to  support  the  current 
taxonomy  (Ramey  1993,  1995; 
Wehausen  and  Ramey  1993;  Wehausen 
and  Ramey  2000  (in  review)).  This  and 
other  research  (Ramey  1993)  supports 
taxonomic  distinction  of  the  Sierra 
Nevada  bighom  sheep  relative  to  other 
nearby  regions. 

The  biological  evidence  supports 
recognition  of  Sierra  Nevada  bighom 
sheep  as  a  distinct  vertebrate  population 
segment  for  purposes  of  listing,  as 
defined  in  our  February  7,  1996,  Policy 
Regarding  the  Recognition  of  Distinct 
Vertebrate  Population  Segments  (61  FR 
4722).  The  definition  of  "species"  in 
section  3(16)  of  the  Act  includes  "any 
distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  mature."  For  a 
population  to  be  listed  under  the  Act  as 
a  distinct  vertebrate  population 
segment,  three  elements  are 
considered — 1)  the  discreteness  of  the 
population  segment  in  relation  to  the 
remainder  of  the  species  to  which  it 
belongs;  2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs;  and  3)  the  population 
segment's  conservation  status  in  relation 
to  the  Act's  standards  for  listing  (i.e.,  is 
the  population  segment,  when  treated  as 
if  it  were  a  species,  endangered  or 
threatened?)  (61  FR  4722). 

The  distinct  population  segment 
(DPS)  of  bighom  sheep  in  the  Sierra 
Nevada  is  discrete  in  relation  to  the 
remainder  of  the  species  as  a  whole. 
This  DPS  is  geographically  isolated  and 
separate  from  other  California  bighom 
sheep  populations.  There  is  no  mixing 
of  Sierra  Nevada  bighom  sheep  with 
other  bighom  sheep  subspecies.  This  is 
supported  by  an  evaluation  of  the 
population's  genetic  variability  and 
morphometric  analysis  of  skull  and 
horn  variation  (Ramey  1993,  1995; 
Wehausen  and  Ramey  1993, 1994; 
Wehausen  and  Ramey  2000  (in  review)). 
Sierra  Nevada  bighom  sheep  males  have 
particularly  wide  skulls  but  small  horns, 
compared  to  other  subspecies  of  bighom 
sheep  (Wehausen  and  Ramey  2000  (in     . 
review)).  Also,  Sierra  Nevada  bighorn 
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sheep  have  a  un  que  mitochondrial 
DNA  pattern,  di  ferent  from  other 
bighorn  sheep  p  jpulations  (Ramey 
1993,  1995).  Mit  ichondrial  DNA  are 
genes  that  are  in  lerited  maternally  in 
animals,  and  so  ire  useful  as  genetic 
markers  when  n  searching  population 
genetic  question^  (Ramey  1993). 
Researchers  sugj  est  that  all  other 
populations  of  C  vis  canadensis 
califomiana  be  i  eassigned  to  other 
subspecies,  leav  ng  O.  c.  califomiana 
[i.e.,  the  subspec  ies  found  within  the 
DPS  that  is  the  s  iibject  of  this  rule)  only 
in  the  central  an  d  southern  Sierra 
Nevada  (Ramey  1993,  1995;  Wehausen 
and  Ramey  1993 ,  1994;  Wehausen  and 
Ramey  2000  (in  review)). 

The  Sierra  Ne  'ada  bighorn  sheep  DPS 
is  biologically  ai  id  ecologically 
significant  to  th<  <  species  in  that  it 
constitutes  the  c  nly  population  of 
California  bighorn  sheep  inhabiting  the 
Sierra  Nevada.  This  DPS  extends  from 
Sonora  Pass  to  V  talker  Pass,  spaiuiing 
approximately  346  km  (215  mi)  of 
contiguous  suita  ble  habitat  in  the 
United  States.  It  is  likely  that  there  was 
gene  flow  in  the  past  between  bighorn 
sheep  populatio  is  in  the  Sierra  Nevada 
Mountains  [Ovii  canadensis 
califomiana]  an  i  the  White-Inyo 
Mountains  (O.  c  nelsoni),  which  are 
separated  by  Ov  ens  Valley  (Ramey 
1993,  1995).  Genetic  research  indicates, 
however,  that  th  ere  are  differences 
between  the  bigl  lom  sheep  populations 
in  the  Sierra  Ne'  'ada  and  those  in  the 
White- Inyo  Mountains  (Ramey  1991, 
1993,  1995).  Anv  dispersal  that  occurred 
between  the  twc  mountain  ranges  was 
likely  by  males  i  ince  female  bighorn 
sheep  have  a  mi  ch  lower  rate  of 
dispersal,  proba  )ly  due  to  the  females 
not  wanting  to  e  xpose  themselves  or 
their  lambs  to  pi  edation  by  crossing  the 
open  terrain  of  ( hvens  Valley  (Ramey 
1995).  Movement  between  the 
populations  app  arently  no  longer  occurs 
due  to  artificial  )arriers  such  as  canals, 
highways,  and  f  snces  (Jones  1950; 
Ramey  1993,  19  J5).  Sierra  Nevada 
bighorn  sheep  a  so  have  different 
morphological  f  matures,  and  they  are 
genetically  diffe  rent  from  other  bighorn 
populations  (Raney  1991,  1993,  1995; 
Wehausen  and  I  Lamey  1993, 1994; 
Wehausen  and  I  lamey  2000  (in  review)). 
The  loss  of  Sien  a  Nevada  bighorn  sheep 
Would  result  in  he  total  extirpation  of 
bighorn  sheep  fj  om  the  Sierra  Nevada  in 
California.  The  oss  of  Sierra  Nevada 
bighorn  sheep  ii  i  the  Sierra  Nevada 
mountain  range  would  also  create  a 
significant  gap  in  bighorn  sheep 
population  distiibution.  The  Sierra 
Nevada  bighorn  sheep  are  the  most 
northern  popuh  tion  of  bighorn  in 


California,  with  the  closest  population 
to  the  north  being  at  Hart  Mountain  in 
Oregon  (Jinelle,  O'Connor,  Lassen 
National  Forest,  pers.  comm.  1999),  and 
the  closest  population  to  the  south  and 
east  being  the  White-Inyo  Mountain 
bighorn  populations.  The  loss  of  the 
Sierra  Nevada  bighorn  sheep  would 
further  isolate  bighorn  sheep 
populations  in  Oregon  from  those  in 
southern  California. 

Status  and  Distribution 

Historically,  Sierra  Nevada  bighorn 
sheep  populations  occurred  along  and 
east  of  the  Sierra  Nevada  crest  from 
Sonora  Pass  (Mono  Coimty)  south  to 
Walker  Pass  (Olancha  Peak)  (Kern 
Coimty)  (Jones  1950;  Wehausen  1979). 
Sheep  apparently  occurred  wherever 
appropriate  rocky  terrain  and  winter 
range  existed.  With  some  exceptions, 
most  of  the  populations  wintered  on  the 
east  side  of  the  Sierra  Nevada  and  spent 
summers  near  the  crest  (Wehausen 
1979). 

Subpopulations  of  Sierra  Nevada 
bighorn  sheep  probably  began  declining 
with  the  influx  of  gold  miners  to  the 
Sierra  Nevada  in  the  mid-1880s,  and 
those  losses  have  continued  through  the 
1900s  (Wehausen  1988).  By  the  1970s, 
ordy  two  subpopulations  of  Sierra 
Nevada  bighorn  sheep,  those  near 
Mount  Baxter  and  Mount  Williamson  in 
Inyo  County,  are  known  to  have 
survived  (Wehausen  1979).  Specific 
causes  for  the  declines  are  unknown. 
Market  hunting  may  have  been  a 
contributing  factor  as  evidenced  by 
menus  from  historic  mining  towns  such 
as  Bodie,  which  included  bighorn  sheep 
(Advisory  Group  1997).  However,  with 
the  introduction  of  domestic  sheep  in 
the  1860s  and  1870s,  wild  sheep  are 
known  to  have  died  in  large  numbers  in 
several  areas  from  disease  contracted 
from  domestic  livestock  (Jones  1950; 
Buechner  1960).  Large  numbers  of 
domestic  sheep  were  grazed  seasonally 
in  the  Owens  Valley  and  Sierra  Nevada 
prior  to  the  turn  of  the  century 
(Wehausen  1988),  and  disease  is 
believed  to  be  the  factor  most 
responsible  for  the  disappearance  of 
bighorn  subpopulations  in  the  Sierra 
Nevada.  Jones  (1950)  suggested  that 
scabies  were  responsible  for  a  die-off  in 
the  1870s  on  the  Great  Western  Divide. 
Experiments  have  confirmed  that 
bacterial  pneumonia  (feure/iaecies), 
carried  normally  by  domestic  sheep,  can 
be  fatal  to  bighorn  sheep  (Foreyt  and 
Jessup  1982). 

In  1971,  the  Sierra  Nevada  bighorn 
sheep  was  listed  as  threatened  under  the 
1970  California  Endangered  Species  Act 
(California  Department  of  Fish  and 
Game  1974,  as  cited  by  Advisory  Group 


1997;  California  Department  of  Fish  and 
Game  1999).  This  classification  led  to 
the  development  and  implementation  of 
a  State  recovery  plan,  which  has  two 
main  goals:  (1)  create  at  least  two 
additional  populations  numbering  at 
least  100  sheep  that  could  serve  as 
reintroduction  stock  in  the  event  of  a 
catastrophic  decline  in  the  Mount 
Baxter  subpopulation,  and  (2)  re- 
establish the  sheep  throughout  historic 
ranges  in  the  Sierra  Nevada  where 
biologically  and  politically  feasible 
(Advisory  Group  1997).  Intensive  field 
studies  began  in  1975  which  provided 
accurate  census  data  for  the  two 
surviving  subpopulations.  In  1979,  re- 
introductions  of  sheep  into  historical 
habitat  (also  known  as  the  restoration 
program)  began  and  was  conducted  by 
several  Federal  and  State  agencies  from 
1979  to  1988  (Advisory  Group  1997).  By 
1979,  only  220  sheep  were  known  to 
exist  in  the  Mount  Baxter 
subpopulation,  and  30  in  the  Mount 
Williamson  subpopulation  (Wehausen 
1979).  Sheep  were  obtained  from  the 
Mount  Baxter  subpopulation  and 
transplanted  to  three  historic  locations, 
which  were  Lee  Vining  Canyon, 
Wheeler  Crest,  and  Mount  Langley 
(Wehausen  1996;  Advisory  Group  1997). 
Consequently,  Sierra  Nevada  bighorn 
sheep  now  occur  in  five  subpopulations 
in  Mono  and  Inyo  Counties  :  Lee  Vining 
Canyon,  Wheeler  Crest,  Mount  Baxter, 
Mount  Williamson,  and  Mount  Langley. 
The  Sierra  Nevada  bighorn  sheep 
population  reached  a  high  of  about  310 
in  1985-86,  but  subsequent  population 
surveys  have  documented  a  declining 
trend  (J.  Wehausen,  pers.  conun.  1999). 
Currently,  it  is  estimated  that  the  total 
Sierra  Nevada  bighorn  sheep  population 
is  125  animals  (J.  Wehausen,  pers. 
comm.  1999). 

The  following  table  best  represents 
the  total  Sierra  Nevada  bighorn  sheep 
population  over  various  time  periods. 
These  totals  represent  the  numbers  of 
sheep  emerging  from  winter  in  each  of 
these  years,  and  best  documents  the 
status  of  the  population  by 
incorporating  winter  mortality, 
especially  of  lambs  bom  the  previous 
year.  These  totals  are  not  absolute 
values;  numbers  have  been  rounded  to 
the  nearest  five  (J.  Wehausen,  pers. 
comm.  1999).  The  continuing  decline  of 
the  Sierra  Nevada  bighorn  sheep  has 
been  attributed  to  a  combination  of  the 
direct  and  indirect  effects  of  predation 
(Wehausen  1996). 
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Table  1.— Sierra  Nevada  Bighorn 
Sheep  Population  Numbers,  by 
Year  (J.  Wehausen,  Pers.  Comm. 
1999) 


Year 

Number  of 
populations 

Total  sheep 

1978 

2 
4 
5 
5 
5 
5 
5 

250 

1985  

310 

1995  

100 

1996     

110 

1997  

130 

1998  

100 

1999  

*125 

'Note  that  the  difference  In  population  size 
between  1998  and  1999  is  based  on  (1)  a 
small  band  of  bighorn  sheep  were  located  in 
Sand  Mountain  (Mount  Baxter  subpopulation), 
and  (2)  approximately  15  lambs  were  tx)m  to 
the  Wheeler  Crest  subpopulation  in  1999. 

Previous  Federal  Action 

In  our  September  18,  1985,  Notice  of 
Review,  we  designated  the  Sierra 
Nevada  bighorn  sheep  as  a  category  2 
candidate  and  solicited  status 
information  (50  FR  37958).  Category  2 
candidate  species  included  taxa  for 
which  we  had  information  indicating 
that  proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  sufficient  data  on 
biological  vulnerability  and  threats  were 
not  currently  available  to  support  a 
proposed  rule.  Category  1  candidates 
were  those  species  for  which  we  had 
sufficient  information  on  file  to  support 
issuance  of  proposed  listing  rules.  In 
our  January  6,  1989  (54  FR  554),  and 
November  21,  1991  (56  FR  58804), 
Notices  of  Review,  we  retained  the 
Sierra  Nevada  bighorn  sheep  in  category 
2.  Beginning  with  oui  February  28, 
1996,  Notice  of  Review  (61  FR  235),  we 
discontinued  the  designation  of 
multiple  categories  of  candidates,  and 
we  now  consider  only  species  that  meet 
the  definition  of  former  category  1  as 
candidates  for  listing.  At  that  point,. the 
Sierra  Nevada  bighorn  sheep  was  not 
identified  as  a  candidate. 

On  February  12,  1999,  we  received  a 
petition  dated  February  9, 1999,  from 
the  Friends  of  the  Inyo,  Nationd  Parks 
and  Conservation  Association,  Natural 
Resources  Defense  Council,  Sierra 
Nevada  Bighorn  Sheep  Foundation,  and 
The  Wilderness  Society,  to  list  the 
Sierra  Nevada  bighorn  sheep  as 
endangered  throughout  its  range,  with  a 
special  request  for  an  emergency  listing 
under  the  Act.  The  petition  provided 
information  on  the  speicies' 
classification  and  biology,  past  and 
present  conservation  efforts,  historic 
and  current  distribution,  population 
trends,  and  threats  facing  this  species, 
including  small  population  effects, 
disease,  predation  and  habitat 


curtailment,  fire,  and  inadequacy  of 
existing  regulations. 

On  April  20, 1999.  we  published  an 
emergency  rule  to  list  the  Sierra  Nevada 
distinct  population  segment  of 
California  bighorn  sheep  as  endangered 
(64  FR  19300),  as  well  as  a  proposed 
nde  (64  FR  19333)  to  list  the  species  as 
endangered  on  that  same  date. 

The  processing  of  this  final  rule 
conforms  with  our  listing  priority 
guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57114).  Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well  being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  Federal  lists 
of  endangered  and  threatened  wildlife 
and  plants.  Third  priority  is  processing 
new  proposals  to  add  species  to  the 
lists.  The  processing  of  administrative 
petition  findings  (petitions  filed  under 
section  4  of  the  Act)  is  fourth  priority. 
The  processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
and  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  listing  priority 
guidance.  This  final  rule  is  a  Priority  2 
action  and  is  being  completed  in 
accordance  with  the  current  listing 
priority  guidance.  We  have  updated  this 
rule  to  reflect  any  changes  in 
information  concerning  distribution, 
status,  and  threats  since  publication  of 
the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  April  20,  1999,  proposed  rule 
(64  FR  19333),  we  requested  all 
interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  development  of  a  final 
rule.  A  60-day  comment  period  closed 
on  June  21,  1999.  We  contacted 
appropriate  Federal  agencies,  State 
agencies,  county  and  city  govermnents, 
scientific  organizations,  and  other 
interested  parties  and  requested 
comments.  We  published  public  notices 
of  the  proposed  rule  in  the  Inyo  Register 
in  Inyo  County  and  Fresno  Bee  in 
Fresno  County  on  May  8,  1999,  and  in 
the  Mammoth  Times  in  Mono  County 
on  May  13,  1999,  which  invited  general 
public  comment.  We  did  not  receive  any 
requests  for  a  public  hearing.  We  re- 
opened the  comment  period  on 
September  30,  1999,  at  the  request  of  the 
Foundation  for  North  American  Wild 
Sheep  and  to  solicit  a  peer  review  of  the 
proposed  rule.  The  comment  period 
ended  on  October  15,  1999. 


During  the  pubHc  comment  period, 
we  received  written  comments  from  39 
individuals  or  organizations,  with  one 
commenter  submitting  conunents 
during  both  comment  periods.  All  but 
two  commenters  supported  the  listing  of 
the  Sierra  Nevada  bighorn  sheep.  One 
commenter  sent  a  letter  refuting  some 
information  presented  to  us  by  another 
commenter.  Issues,  and  our  response  to 
each,  are  simimarized  below. 

Issue  1 :  One  commenter  requested 
that  we  recognize  a  long-term  ecosystem 
approach  for  recovery  that  includes 
healthy  predator/prey  relations. 

Our  Response:  We  agree  that  recovery 
should  be  based  on  restoring,  to  the 
greatest  extent  possible,  the  ecosystem 
such  that  the  natural  dynamics  of 
predator/prey  relationships  function 
with  minimal  or  no  human  intervention. 
We  recognize  this  in  the  rule,  and  the 
actual  goals  and  tasks  necessary  to 
achieve  recovery  of  the  species  will  be 
discussed  in  detail  ip  the  Sierra  Nevada 
bighorn  sheep  recovery  plan. 

Issue  2:  Two  commenters  asked  that 
we  designate  critical  habitat  for  the 
Sierra  Nevada  bighorn  sheep. 

Our  Response:  In  the  emergency  rule, 
we  indicated  that  designation  of  critical 
habitat  was  not  determinable  for  the 
Sierra  Nevada  bighorn  sheep  due  to  a 
lack  of  information  sufficient  to  perform 
the  required  analysis  of  impacts  of  the 
designation.  As  discussed  below  in  the 
critical  habitat  section,  we  have  re- 
examined the  question  of  whether 
critical  habitat  is  not  determinable  and 
have  determined  that  there  is  sufficient 
information  to  do  the  required  analysis 
and  that  designation  of  critical  habitat 
for  the  species  is  prudent. 

As  explained  in  detail  in  the  Final 
Listing  Priority  Guidance  for  FY  2000 
(64  FR  57114),  our  fisting  budget  is 
currently  insufficient  to  allow  us  to 
immediately  complete  all  of  the  listing 
actions  required  by  the  Act.  We  will 
defer  critical  habitat  designation  for  the 
Sierra  Nevada  bighorn  sheep  in  order  to 
allow  us  to  concentrate  our  limited 
resources  on  higher  priority  critical 
habitat  (including  court-ordered 
designations)  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  the  Sierra  Nevada  bighorn  sheep 
without  further  delay. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
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threats.  We  will  develop  a  proposal  to 
designate  critica  habitat  for  the  Sierra 
Nevada  bighorn  iheep  as  soon  as 
feasible,  conside  ring  our  workload 
priorities. 

Issue  3:  Seven  1  commenters  stated 
that  we  should  r  squire  other  Federal 
agencies  to  utilia  e  their  authorities  to 
eliminate  grazin] ;  permits  on  Federal 
land,  and  initiat((  formal  consultation 
under  section  7  i  if  the  Act. 

Our  Response:  Upon  emergency 
listing  of  the  Sie:  ra  Nevada  bighorn 
sheep,  we  notifi<  d  all  Federal  agencies 
of  this  listing  ani  1  their  responsibilities 
under  section  7  ( if  the  Act  to  consult 
with  us  on  actiois  that  may  affect  the 
Sierra  Nevada  bilghom  sheep.  During  the 
emergency  Usting  period,  the  FS 
consulted  on  their  actions  for  permitting 
domestic  sheep  grazing,  conducting 
prescribed  bum^  to  enhance  bighorn 
sheep  winter  habitat,  as  well  as 
removing  wrecki  ige  from  a  crashed 
airplane  in  bighc  rn  sheep  habitat.  With 
the  final  listing  ci  this  species,  we  will 
continue  to  expe  ct  Federal  agencies  to 
comply  with  sec  iion  7  of  the  Act  and 
consult  with  us,  and  we  will  work  with 
these  Federal  agencies,  as  well  as  State 
agencies,  to  reduce  threats  to  the 
species. 

Issue  4:  One  commenter  requested 
that  we  clarify  o  ir  policies  and 
procedures  on  d  jterrence  and  removal 
of  Sierra  Nevada  bighorn  sheep 
predators,  and  tl  lat  the  final  rule  should 
include  clear  gu  delines  for  how  we  will 
manage  predatoi  s. 

Our  Response  In  accordance  with  our 
Interagency  Coo  )erative  Policy  on 
Recovery  Plan  P  ulicipation  and 
Implementation  Under  the  Endangered 
Species  Act  (Jul;  ■  1,  1994;  59  FR  34272), 
and  our  recover  guidelines,  we  will 
develop  a  recov(  ry  plan  that  is 
ecosystem-basec ,  and  clearly  identify 
quantifiable  recc  very  criteria  and  goals, 
and  we  will  clea  rly  identify  those 
management  act  ons  necessary  to 
achieve  recover]  of  the  species. 

Issue  5:  One  c  )mmenter  stated  that 
we  should  condi  ict  studies  to  examine 
biological  effect!  of  differential  removal 
of  moimtain  lioi  s  on  the  Sierra  Nevada 
bighorn  sheep. 

Our  Response  We  agree  that  this 
should  be  an  im  jortant  goal  of  recovery 
efforts.  In  additi  )n  to  specific 
management  act  ons,  specific  research 
aimed  at  better  i  inderstanding  the 
species  and  ecoi  ystem  (e.g.,  predator/ 
prey  relationshi  )s,  population 
demography)  wi  II  be  identified  in  the 
recovery  plan. 

Issue  6:  One  c  ammenter  stated  that 
Federal  listing  ii  no  longer  warranted 
because:  1)  Asse  mbly  Bill  (A.  B.)  560 
was  recently  sig  led  into  State  law 


providing  the  California  Department  of 
Fish  and  Game  (CDFG)  to  remove  or 
take  moimtain  lions  that  are  perceived 
to  be  a  threat  to  the  sheep;  (2)  CDFG  was 
appropriated  State  funds  for  the 
recovery  of  the  Sierra  Nevada  bighorn 
sheep;  and  (3)  Federal  agencies  and  the 
Los  Angeles  Department  of  Water  and 
Power  have  demonstrated  good  faith 
efforts  at  reducing  the  likelihood  of 
contact  between  domestic  sheep  and  the 
Sierra  Nevada  bighorn  sheep. 

Our  Response:  We  disagree.  In 
evaluating  the  need  for  listing,  we  must 
look  at  a  variety  of  factors  affecting  the 
species.  This  DPS  of  California  bighorn 
sheep  meets  the  definition  of  an 
endangered  species  based  on  several 
factors,  only  one  of  which  is  mountain 
lion  predation.  We  agree  that  the 
passage  and  signing  into  law  of  A.  B. 
560  provides  an  additional  ability  to 
protect  the  Sierra  Nevada  bighorn  sheep 
from  mountain  lions,  as  well  as  funds 
for  recovery  efforts.  However,  while  this 
law  will  reduce  the  threat  fi'om 
mountain  lion  predation,  it  will  not 
completely  eliminate  it.  In  addition,  this 
legislation  was  enacted  very  recently,  in 
September  of  1999,  and  little  time  has 
passed  to  allow  an  evaluation  of  its 
effectiveness.  We  also  agree  that  the 
CDFG  was  appropriated  funds  for  the 
recovery  of  the  species,  however,  these 
funds  do  not  mean  that  all  of  the  threats 
to  the  species  have  been  removed  such 
that  listing  is  unnecessary.  We  also 
agree  that  the  Federal  agencies  and  Los 
Angeles  Department  of  Water  and  Power 
have  demonstrated  good  faith  efforts  at 
reducing  the  likelihood  of  contact 
between  domestic  and  wild  sheep. 
However,  these  efforts  have  come  about 
due  to  the  emergency  listing  and  the 
subsequent  requirement  that  Federal 
agencies  must  consult  with  us  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 

Peer  Review 

In  accordance  with  our  July  ?,  1994, 
Interagency  Cooperative  Policy  for  Peer 
Review  in  Endangered  Species  Act 
Activities  (59  FR  34270),  we  solicited 
the  expert  opinions  of  three 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  bighorn 
sheep  ecology',  predator/prey   . 
relationships,  and  disease  considered  in 
the  proposed  rule  (64  FR  19333).  The 
purpose  of  such  a  review  is  to  ensure 
that  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  fi'om 
appropriate  experts.  All  three  reviewers 
sent  us  a  letter  during  the  public 
comment  period  supporting  the  listing 
of  the  Sierra  Nevada  bighorn  sheep.  One 


of  the  three  provided  additional 
documentation  on  disease  threats  to 
bighorn  sheep  from  domestic  sheep; 
another  provided  conservation  and 
recovery  recommendations.  Information 
and  suggestions  provided  by  the 
reviewers  were  considered  in 
developing  this  final  rule,  and 
incorporated  where  applicable. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  have  determined  that  the 
Sierra  Nevada  bighorn  sheep  DPS 
warrants  classification  as  an  endangered 
species.  We  followed  procedures  foimd 
at  section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  issued  to  implement 
the  listing  provisions  of  the  Act.  We 
determine  a  species  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors,  and  their  application  to 
the  Sierra  Nevada  bighorn  sheep  DPS 
[Ovis  canadensis  calif omiana),  are  as 
follows:  . 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  throughout  the  historic  range 
of  Sierra  Nevada  bighorn  sheep  remains 
essentially  intact;  the  habitat  is  neither 
fragmented  nor  degraded.  However,  by 
1900,  about  half  of  the  Sierra  Nevada 
bighorn  sheep  populations  were  lost, 
most  likely  because  of  the  introduction 
of  diseases  by  domestic  livestock,  and 
illegal  hunting  (Advisory  Group  1997). 
Beginning  in  1979,  animals  from  the 
Mount  Baxter  subpopulation  were 
translocated  to  reestablish 
subpopulations  in  Lee  Vining  Canyon, 
Wheeler  Crest,  and  Mount  Langley  in 
Mono  and  Inyo  Coimties  in  order  to  re- 
establish the  species  in  historical  habitat 
(Advisory  Group  1997).  Currently, 
Sierra  Nevada  bighorn  sheep  are  limited 
to  five  subpopulations.  Almost  all  of  the 
historical  and  current  habitat  is 
administered  by  either  the  FS,  BLM,  or 
NPS,  though  there  are  some  small 
parcels  of  inholdings  within  the  species' 
range  which  are  owned  by  the  Los 
Angeles  Department  of  Water  and 
Power.  Also,  there  are  some  patented 
mining  claims  in  bighorn  sheep  habitat, 
but  the  total  acreage  is  small. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

During  the  period  of  the  California 
gold  rush  (starting  about  1849),  hunting 
to  supply  food  for  mining  towns  may 
have  played  a  role  in  the  decline  of  the 
population  (Wehausen  1988).  Besides 
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being  sought  as  food,  Sierra  Nevada 
bighorn  sheep  were  also  killed  by 
sheepmen  who  considered  the  species 
competition  for  forage  with  domestic 
sheep.  The  decimation  of  several 
wildlife  species  in  the  late  1800s 
prompted  California  to  pass  legislation 
providing  protection  to  several  species 
including  bighorn  sheep  (Jones  1950; 
Wehausen  1979). 

Commercial  and  recreational  hunting 
of  Sierra  Nevada  bighorn  sheep  is  not 
permitted  under  State  law.  There  is  no 
evidence  that  other  commercial, 
recreational,  scientific,  or  educational 
activities  are  currently  a  threat. 
Poaching  does  not  appear  to  be  a 
problem  at  this  time. 

C.  Disease  or  Predation 

Disease  is  believed  to  have  been  the 
major  contributing  factor  responsible  for 
the  precipitous  decline  of  Sierra  Nevada 
bighorn  sheep  starting  in  the  late  1800s 
(Foreyt  and  Jessup  1982). 

Bighorn  sheep  are  host  to  a  number  of 
internal  cind  external  parasites, 
including  ticks,  lice,  mites,  tapeworms, 
roundworms,  and  lungworms.  Most  of 
the  time,  parasites  are  present  in 
relatively  low  numbers  and  have  little 
effect  on  individual  sheep  and 
populations  (Cowan  and  Geist  1971). 

Cattle  were  first  introduced  into  the 
Sierra  Nevada  in  1860s  but  were 
replaced  with  domestic  sheep  that  could 
graze  more  extensively  over  the  rugged 
terrain  (Wehausen  et  al.  1987; 
Wehausen  1988).  Large  numbers  of 
domestic  sheep  were  grazed  seasonally 
in  the  Sierra  Nevada  prior  to  the  turn  of 
the  centiuy,  and  the  domestic  sheep 
would  use  the  same  ranges  as  the  wild 
sheep,  occasionally  coming  into  direct 
contact  with  them.  Both  domestic  sheep 
and  cattle  can  act  as  disease  reservoirs. 
Scabies,  most  likely  contracted  from 
domestic  sheep,  caused  a  major  decline 
of  bighorn  sheep  in  California  in  the 
1870s  to  the  1890s,  and  caused 
catastrophic  die-offs  in  other  parts  of 
their  range  (Buechner  1960).  A  die-off  of 
bighorn  sheep  in  the  1870s  on  the  Great 
Western  Divide  (Mineral  King  area  of 
Sequoia  National  Park)  was  attributed  to 
scabies,  presumably  contracted  from 
domestic  sheep  (Jones  1950). 

Die-offs  from  pneimaonia  contracted 
from  domestic  sheep  is  another 
important  cause  of  losses.  In  1988,  a 
streiin  of  pneumonia,  apparently 
contracted  from  domestic  sheep,  wiped 
out  the  reintroduced  South  Warner 
Moimtains  herd  of  bighorn  sheep  (David 
A.  Jessup,  CDFG,  in  lift.  1999).  These 
bighorn  sheep,  which  included  Sierra 
Nevada  bighorn  sheep,  died  of 
fibrinopurulent  bronchopneumonia, 
caused  by  a  virulent  strain  of 


Pasteurella  species  bacteria.  Domestic 
sheep  had  been  observed  running  with 
the  bighorn  prior  to  this  outbreak  (D. 
Jessup,  in  litt.  1999).  Native  bighorn 
sheep  cannot  tolerate  strains  of 
respiratory  bacteria  such  as  Pasteurella 
species,  carried  normally  by  domestic 
sheep,  and  close  contact  with  domestic 
animals  results  in  transmission  of 
disease  and  subsequent  deaths  of  the 
exposed  animals  (Foreyt  and  Jessup 
1982).  Similar  die-offs  of  bighorn  sheep 
populations  have  occiured  elsewhere, 
such  as  in  Lava  Beds  National 
Moniunent,  California,  and  in  Gerlach, 
Nevada,  where  it  was  documented  that 
domestic  sheep  came  into  contact  with 
wild  sheep  (Foreyt  and  Jessup  1982; 
D.A.  Jessup,  in  litt.  1999). 

Bighorn  sheep  can  also  develop 
pneumonia  independent  of  contact  with 
domestic  sheep.  Limgworms  of  the 
genus  Protostrongylus  are  often  an 
important  contributor  to  the  pneumonia 
disease  process  in  some  situations  (J. 
Wehausen,  pers.  comm.  1999). 
Lungworms  are  carried  by  an 
intermediate  host  snail,  which  is 
ingested  by  a  sheep  as  it  is  grazing. 
Liuigworm  often  exists  in  a  population 
without  causing  a  problem.  However,  if 
the  sheep  are  stressed  in  some  way,  they 
may  develop  bacterial  pneumonia, 
which  is  complicated  by  lungworm 
infestation.  Bacterial  pneumonia  is 
usucdly  a  sign  of  weakness  caused  by 
some  other  agent  such  as  a  virus, 
parasite,  poor  nutrition,  predation, 
hiunan  distiubance,  or  environmental  or 
behavioral  stress  that  lowers  the 
animal's  resistence  to  disease 
(Wehausen  1979;  Foreyt  and  Jessup 
1982).  Bighorn  sheep  in  the  Sierra 
Nevada  carry  Protostrongylus  species 
(lungworms),  but  the  parasite  loads  have 
been  low,  and  there  has  been  no 
evidence  of  any  clinical  signs  of  disease 
or  disease  transmission  (Wehausen 
1979;  Richard  Perloff,  Inyo  National 
Forest,  pers.  conun.  1999). 

CurrenUy,  domestic  sheep  grazing 
allotments  are  permitted  by  the  FS  in 
areas  adjacent  to  Sierra  Nevada  bighorn 
sheep  subpopulations.  Domestic  sheep 
occasionally  escape  the  allotments  and 
wander  into  bighorn  sheep  areas, 
sometimes  coming  into  direct  contact 
with  bighorn  sheep  (Advisory  Group 
1997).  For  example,  in  1995,  22 
domestic  sheep  that  were  permitted  on 
FS  land  wandered  away  from  the  main 
band  and  were  later  foimd  in  Yosemite 
National  Park,  after  crossing  through 
occupied  bighorn  sheep  habitat 
(Advisory  Group  1997;  Bonny  Pritchard. 
Inyo  National  Forest,  pers.  comm.  1999; 
R.  Perloff,  pers.  comm.  1999).  Other 
stray  domestic  sheep,  in  smaller 
numbers,  have  been  known  to  wander 


up  the  road  in  Lee  Vining  Canyon  into 
bighorn  sheep  habitat  (B.  Pritchard, 
pers.  comm.  1999).  Based  on  available 
information,  and  given  the 
susceptibility  of  bighorn  sheep  to 
introduced  pathogens,  disease  will 
continue  to  pose  a  significant  and 
underlying  threat  to  the  survival  of 
Sierra  Nevada  bighorn  sheep  imtil  the 
potential  for  contact  with  domestic 
sheep  is  eliminated. 

Predators  such  as  coyote  (Cam's 
latrans),  bobcat  (Lynx  rufus],  mountain 
lion,  gray  fox  [Urocyon 
cinereoargenteus),  golden  eagle  (Aquila 
cbrysaetos),  and  free-roaming  domestic 
dogs^rey  upon  bighorn  sheep  (Jones 
1950;  Cowan  and  Geist  1971).  Predation 
generally  has  an  insignificant  effect 
except  on  small  populations  such  as  the 
Sierra  Nevada  bighorn  sheep.  Coyotes 
are  the  most  abundant  large  predator 
sympatric  (occurring  in  the  same  area) 
with  bighorn  sheep  populations  (Bleich 
1999),  and  are  known  to  have  killed 
young  Sierra  Nevada  bighorn  sheep 
(Vernon  Bleich,  CDFG,  pers.  comm. 
1999).  In  the  late  1980s,  mountain  lion 
predation  of  Sierra  Nevada  bighorn 
sheep  increased  throughout  their  range 
(Wehausen  1996).  This  trend  has 
continued  into  the  1990s,  as  evidenced 
by  Table  1. 

Predation  by  mountain  lions  probably 
was  a  natiu'al  occurrence  and  part  of  the 
natural  balance  of  this  ecosystem.  From 
1907  to  1963,  the  State  provided  a 
bounty  on  mountain  lions;  the  State  also 
hired  professional  lion  hunters  for  many 
years.  The  bounty  most  likely  kept  the 
moimtain  lion  population  reduced  such 
that  bighorn  sheep  predation  was  rare 
and  insignificant.  Between  1963  and 
1968,  mountain  lions  were  managed  as 
a  nongame  and  nonprotected  mammal, 
and  take  was  not  regulated.  From  1969 
to  1972,  lions  were  re-classified  as  game 
animals.  A  moratorium  on  mountain 
Hon  hunting  began  in  1972  and  lion 
numbers  likely  increased.  In  1986,  the 
species  was  again  classified  as  a  game 
animal,  but  CDFG  hunting 
recommendations  were  challenged  in 
court  in  1987  and  1988  (Tories  et  al. 
1996).  In  1990.  a  State-wide  ballot 
initiative  (Proposition  117)  passed  into 
law  prohibiting  the  killing  of  mountain 
lions  except  if  humans,  or  their  pe^s  or 
livestock  are  threatened.  Another  ballot 
measure.  Proposition  197,  which  would 
have  modified  ciurent  law  regarding 
moiuitain  lion  management  failed  to 
pass  in  1996,  largely  because  of  the 
public's  concern  that  the  change  may 
allow  moiuitain  lion  hunting  (Tories  et 
al.  1996).  With  the  removal  of  the  ability 
to  control  the  mountain  lion  population, 
lion  predation  became  a  significant 
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limiting  factor  o  n  Sierra  Nevada  bighorn 
sheep. 

The  increased  presence  of  mountain 
lions  appears  to  have  changed  Sierra 
Nevada  bighorn  sheep  winter  habitat 
use  patterns.  Wdhausen  (1996)  looked  at 
mountain  lion  p  redation  in  two  bighorn 
sheep  subpopui  itions,  one  in  the 
Granite  Mounta  ns  of  the  eastern  Mojave 
Desert,  and  the  i  ither  in  the  Mount 
Baxter  subpopu  ation  in  the  Sierra 
Nevada.  He  foui  id  that  the  lions  reduced 
the  subpopulation  in  the  Granite 
Mountains  to  ei  ;ht  ewes  between  1989 
and  1991.  and  h  sld  it  at  that  level  for 
3  years,  after  wl  ich  lion  predation 
decreased  and  t]  le  bighorn  sheep 
subpopulation  i  icreased  at  15  percent 
per  year  for  3  ye  ars.  All  the  mortality  in 
that  subpopulat  on  was  attributed  to 
mountain  lion  predation.  The  Mount 
Baxter  bighorn  s  heep  subpopulation 
abandoned  its  w  inter  ranges, 
presumably  due  to  mountain  lion 
predation.  Fort j  -nine  sheep  were  killed 
by  lions  on  theii  winter  range  between 
1976  and  1988  c  ut  of  an  average 
subpopulation  ize  of  127  sheep.  These 
mortalities  fromi  mountain  lion 
predation  repres  ented  80  percent  of  all 
mortality  on  the  winter  range,  and  71 
percent  for  all  ninges  used.  Evidence 
also  indicates  tli  at  many  of  the  bighorn 
sheep  killed  wei  e  prime-aged  animals  (J. 
Wehausen,  pers  comm.  1999). 

The  bighorn  s  aeep  on  Mount  Baxter 
may  have  movei  1  to  higher  elevations  to 
evade  lions.  By  ivoiding  the  lower 
terrain  and  cons  equently  the  higher 
quality  forage  p:  esent  during  the  spring, 
sheep  emerged  :  rom  the  winter  months 
in  poorer  condil  ion.  Consequences  from 
the  change  in  h<  ibitat  use  resulted  in  a 
decline  in  the  B  ixter  subpopulation  due 
to  decreased  Ian  ib  survival,  because 
Iambs  were  bon  i  later  and  died  in 
higher  elevation  s  during  the  winter. 
This  may  have  { Iso  been  the  case  with 
the  Lee  Vining  i  ubpopulation  decline; 
bighorn  sheep  n  lay  have  run  out  of  fat 
reserves  at  a  time  when  they  should 
have  been  replenishing  their  reserves 
with  highly  nut  itious  forage  from  low 
elevation  wintei  ranges.  We  believe  that 
because  of  the  v  'inter  habitat  shift  by  the 
bighorn  sheep,  the  Mount  Baxter 
subpopulation  1  as  declined 
significanUy.  W  ith  the  large  decline  of 
bighorn  sheep  c  n  Mount  Baxter,  the 
total  population  of  Sierra  Nevada 
bighorn  sheep  h  as  now  dropped  below 
what  existed  du  ring  implementation  of 
the  restoratioir|irogram  between  1979 
and  1988  (Wehi  usen  1996:  Advisory 
Group  1997),  w  lich  transplanted  sheep 
back  into  histor  cal  habitat,  hi  a  1996 
survey  on  Moui  t  Williamson,  there  was 
no  evidence  of  |  iroups  of  sheep,  and  this 
subpopulation  i  ^fas  the  last  one  foimd 


using  its  low-elevation  winter  range  in 
1986.  Mountain  lion  predation  may 
have  led  to  the  extirpation  of  this 
subpopulation,  one  of  the  last  two 
native  subpopulations  of  Sierra  Nevada 
bighorn  sheep  (Wehausen  1996;  J. 
Wehausen,  pers.  comm.  1999). 

In  1998  and  1999,  few  mountain  lions 
were  documented  using  the  Wheeler 
Crest  subpopulation  winter  habitat.  As  a 
result,  this  subpopulation  returned  to  its 
winter  range,  and  15  lambs  were  bom  to 
the  subpopulation  in  1998  and  again  in 
1999.  The  Langley  subpopulation 
continues  to  avoid  its  winter  habitat, 
presumably  due  to  the  presence  of 
moimtain  lions  there.  As  a  result,  the 
ewes  were  in  very  poor  condition  in  the 
spring  and  had  not  recovered  to  good 
condition  by  August  1999.  One  sheep 
was  dociunented  to  have  been  killed  by 
a  moimtain  lion  in  1999  (J.  Wehausen, 
pers.  comm.  1999). 

On  September  16,  1999,  California 
enacted  legislation  (Assembly  Bill  560) 
amending  Proposition  117  allowing  the 
CDFG  to  remove  or  take  mountain  lions 
that  are  perceived  to  be  a  threat  to  the 
siu^ival  of  any  threatened,  endangered 
or  fully  protected  sheep  species  (Diana 
Craig,  FS,  in  litt.  1999;  Office  of  the 
Governor  1999).  Passage  of  this  bill  will 
help  manage  mountain  lion  predation 
on  Sierra  Nevada  bighorn  sheep,  but 
likely  will  not  eliminate  this  threat.  The 
authority  of  the  State  to  manage 
mountain  lion  predation  imder  'his  law 
is  limited  and  has  not  yet  been  fully 
tested.  For  example,  the  law  allows  the 
State  to  take  mountain  lions  perceived 
to  be  an  immediate  threat  to  protected 
bighorn  sheep.  However,  it  is  not  clear 
that  this  authority  extends  to  removing 
lions  whose  presence  at  lower  elevation, 
winter  sheep  habitat  precludes  normal, 
seasonal,  bighorn  sheep  migration 
patterns.  The  ability  to  migrate  to  these 
lower  elevation  areas  for  winter  use  is 
considered  crucial  to  improving  the 
productivity  rate  of  bighorn  sheep 
populations. 

The  Sierra  Nevada  bighorn  sheep 
restoration  program,  implemented 
between  1979  to  1988  to  reintroduce  the 
sheep  into  historical  habitat,  used  the 
Mount  Baxter  subpopulation  as  the 
source  of  reintroduction  stock.  The 
three  reintroduced  subpopulations  at 
Lee  Vining  Canyon,  Wheeler  Crest,  and 
Movmt  Langley  all  suffered  from 
mountain  lion  predation  shortly  after 
translocation  of  sheep  (Wehausen  1996). 
The  Lee  Vining  Canyon  subpopulation 
lost  a  number  of  sheep  to  mountain  lion 
predation,  threatening  the  success  of  the 
reintroduction  effort  (Chow  1991,  cited 
by  Wehausen  (1996)).  The 
subpopulation  was  supplemented  with 
additional  sheep,  and  the  State  removed 


one  mountain  lion  each  year  for  3  years, 
which  helped  reverse  the  decline  of  this 
subpopulation  (Bleich  et  al.  1991  and 
Chow  1991.  cited  by  Wehausen  (1996)). 
Also,  because  domestic  sheep  are 
preyed  upon  by  moimtain  lions, 
livestock  operators  who  have  a  Federal 
permit  to  graze  their  sheep  on  FS  land 
can  get  a  depredation  permit  from  the 
State,  and  have  the  U.S.  Department  of 
Agriculture,  Wildlife  Services,  remove 
the  mountain  lion.  The  Lee  Vining 
Canyon  subpopulation  occurs  in  the 
general  area  where  domestic  sheep  are 
permitted,  and  has  benefitted  from  the 
removal  of  mountain  lions  that  were 
preying  on  domestic  sheep  (B. 
Pritchard,  pers.  comm.  1999).  However, 
this  subpopulation  has  continued  to 
decline,  and  in  1999,  only  one 
reproductive  ewe  remains  Q.  Wehausen, 
pers.  comm.  1999). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  response  to  a  very  rapid  decline  in 
population  numbers,  in  1876  the  State 
legislature  amended  an  1872  law  that 
provided  seasonal  protection  for  elk, 
deer  and  pronghom  to  include  all 
bighorn  sheep.  Two  years  later,  this  law 
was  amended,  establishing  a  4-year 
moratorium  on  the  taking  of  any 
pronghom,  elk,  mountain  sheep  or 
female  deer.  In  1882,  this  moratorium 
was  extended  indefinitely  for  bighorn 
sheep  (Wehausen  et  al.  1987).  In  1971, 
California  listed  the  California  bighorn 
sheep  as  "rare."  The  designation  was 
changed  to  "threatened"  in  1984  to 
standardize  the  terminology  of  the 
amended  California  Endangered  Species 
Act  (CESA)  (Advisory  Group  1997).  The 
California  Fish  and  Game  Commission 
upgraded  the  species'  status  to 
"endangered"  in  1999  (Mammoth  Times 
1999;  San  Francisco  Chronicle  1999; 
CDFG  1999).  Pursuant  to  the  California 
Fish  and  Game  Code  and  the  CESA,  it 
is  unlawful  to  import  or  export,  take, 
possess,  purchase,  or  sell  any  species  or 
part  or  product  of  any  species  listed  as 
endangered  or  threatened.  Permits  may 
be  authorized  for  certain  scientific, 
educational,  or  management  purposes, 
and  to  allow  take  incident  to  otherwise 
lawful  activities. 

The  policy  of  the  State  of  California 
is  to  protect  and  preserve  all  native 
species  and  their  habitat,  such  as  the 
Sierra  Nevada  bighorn  sheep,  that  are 
threatened  by  extinction  or  are 
experiencing  a  significant  decline  that, 
if  not  halted,  would  lead  to  a  threatened 
or  endangered  designation  (California 
Fish  and  Game  Commission  1999). 
However,  the  Sierra  Nevada  bighorn 
sheep  occin-s  mainly  on  Federal  lands 
administered  by  the  BLM  and  the  FS. 
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These  Federal  agencies  are  responsible 
for  regulating  activities  on  Federal  lands 
that  may  adversely  affect  bighorn  sheep. 
For  example,  the  State  alone  cannot 
effectively  address  disease  transmission 
from  domestic  sheep  to  Sierra  Nevada 
bighorn  sheep  because  the  State  does 
not  regulate  grazing  on  Federal  lands. 

Since  the  Sierra  Nevada  bighorn 
sheep  was  listed  by  the  State  of 
California  in  1971,  the  CDFG  has 
undertaken  nmnerous  efforts  for  the 
conservation  of  the  sheep,  including  but 
not  limited  to — (1)  intensive  field 
studies;  (2)  reestablishment  of  three 
additional  subpopulations  in  historical 
habitat;  (3)  creation,  in  1981,  of  the 
Sierra  Nevada  Bighorn  Sheep 
Interagency  Advisory  Group,  including 
representatives  from  Federal,  State,  and 
local  resource  management  agencies, 
which  has  produced  the  Sierra  Nevada 
Bighorn  Sheep  Recovery  and 
Conservation  Plan  (1984)  and  a 
Conservation  Strategy  for  Sierra  Nevada 
Bighorn  Sheep  (1997);  and  (4)  culling 
four  mountain  lions  that  were  taking 
Sierra  Nevada  bighorn  sheep,  which 
played  a  significant  role  in  the  efforts  to 
reestablish  one  subpopulation  (Chow 
1991,  cited  by  Wehausen  (1996)). 

Mountain  lion  hunting  has  not 
occtured  in  California  since  1972 
(Tories  et  al.  1996).  As  a  result  of 
passage  of  Proposition  117  in  1990 
prohibiting  the  hunting  or  control  of 
mountain  lions,  the  CDFG  lost  the 
authority  to  remove  mountain  lions  to 
protect  the  Sierra  Nevada  bighorn  sheep 
and  secure  their  survival.  However,  in 
September  of  1999,  California  passed 
legislation  (A.  B.  560)  allowing  the 
CDFG  to  take  or  remove  mountain  lions 
that  are  a  threat  to  the  Sierra  Nevada 
bighorn  sheep  populations  (D.  Craig,  in 
litt.  1999;  Office  of  the  Governor  1999). 
We  believe  that  this  law  will  help 
eliminate  the  threat  due  to  mountain 
lion  predation,  but  will  likely  not 
completely  eliminate  it.  In  addition,  this 
legislation  was  enacted  so  recenUy  that 
little  time  has  passed  to  allow  us  to 
evaluate  its  effectiveness  as  a  regulatory 
mechanism. 

Federal  agencies  have  authority  to 
manage  the  land  and  activities  under 
their  administration  to  conserve  the 
bighorn  sheep.  Federal  agencies  are 
taking  steps  to  enhance  habitat  through 
prescribed  biuning  to  improve  forage 
and  maintain  open  habitat,  and  to  retire 
domestic^heep  allotments  that  run 
adjacent  to  bighorn  sheep  habitat.  For 
example,  the  FS  burned  263  hectares 
(ha)  (650  acres  (ac))  in  1997  in  Lee 
Vining  Canyon  to  reduce  mountain  lion 
hiding  cover,  and  there  are  plans  to  do 
more  bums  in  other  areas  on  FS  land  (R. 
Perloff,  pers.  comm.  1999).  However,  in 


some  cases,  because  of  conflicting 
management  concerns,  conservation 
efforts  are  not  proceeding  as  quickly  as 
necessary.  Although  efforts  have  been 
underway  for  many  years,  the  FS  has 
been  unable  to  eliminate  the  known 
threat  of  contact  between  domestic 
sheep  and  the  Sierra  Nevada  bighorn 
sheep  by  either  eliminating  adjacent 
grazing  allotments,  or  modifying 
allotments  such  that  a  sufficient  buffer 
zone  exists  that  would  prevent  contact 
between  wild  and  domestic  sheep. 

In  1971,  the  State,  in  cooperation  with 
the  FS,  established  a  sanctuary  for  the 
Mount  Baxter  and  Mount  Williamson 
subpopulation  of  Sierra  Nevada  bighorn 
sheep  and  called  it  the  California 
Bighorn  Sheep  Zoological  Area 
(Zoological  Area)  (Wehausen  1979;  Inyo 
National  Forest  Land  Management  Plan 
(LMP)  1988).  The  FS  set  aside  about 
16,564  ha  (41,000  ac)  of  FS  land  for 
these  two  subpopulations.  At  the  time, 
many  felt  that  the  species'  decline  was 
related  to  human  disturbance.  The 
sanctuary  was  designed  to  regulate 
human  use  in  some  areas  (Hicks  and 
Elder  1979),  and  reduce  domestic 
sheep/wild  sheep  interaction  by 
constructing  a  fence  below  the  winter 
range  of  the  Mount  Baxter 
subpopulation  along  the  FS  cind  BLM 
boundary  (Wehausen  1979).  Adjacent 
simuner  range  on  NPS  land  was  also 
given  a  restrictive  designation  to  reduce 
human  disturbance  (Wehausen  1979). 
The  FS  continues  to  manage  the 
Zoological  Area;  it  encompasses  land 
designated  as  wilderness  and  mountain 
sheep  habitat  (LMP  1988;  R.  Perloff, 
pers.  comm.  1999). 

Despite  the  establishment  of  the 
sanctuary,  the  sheep  population  has 
continued  to  decline.  This  decline  is 
most  likely  due  to  mountain  lion 
predation  and  the  abandonment  of  low 
elevation  winter  range  (Wehausen 
1996).  Also,  the  sanctuary  fence  was 
constructed  only  at  the  mouth  of  the 
canyon  where  the  Mount  Baxter  herd 
winters,  adjacent  to  a  stock  driveway 
used  to  drive  domestic  sheep  towards 
their  summer  grazing  allotments  on 
Federal  land  further  north  (B.  Pritchard, 
pers.  comm.  1999).  The  fence  does  not 
prevent  domestic  sheep  from  leaving 
their  bands  while  on  the  grazing 
allotments  and  moving  into  habitat  used 
by  Sierra  Nevada  bighorn  sheep. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  Sierra  Nevada  bighorn  sheep 
population  is  critically  small  with  a 
total  of  only  125  sheep  known  from  5 
subpopulations.  There  is  no  known 
interaction  between  the  separate 
subpopulations.  The  Sierra  Nevada 


bighorn  sheep  currently  is  highly 
vulnerable  to  extinction  from  threats 
associated  with  small  population  size 
and  naturally  occuring  events. 

Although  inbreeding  depression  has 
not  been  demonstrated  in  the  Sierra 
Nevada  bighorn  sheep,  the  number  of 
sheep  occupying  all  areas  is  critically 
low.  The  minimum  size  at  which  an 
isolated  group  of  this  species  can  be 
expected  to  maintain  itself  without  the 
deleterious  effects  of  inbreeding  is  not 
known.  Researchers  have  suggested  that 
a  minimiun  effective  population  size  of 
50  is  necessary  to  avoid  short-term 
inbreeding  depression,  and  500  to 
maintain  genetic  variability  for  long- 
term  adaptation  (Franklin  1980).  Small 
populations  are  extremely  susceptible  to 
chance  variation  in  age  and  sex  ratios  or 
other  population  parameters 
(demographic  stochasticity)  and  genetic 
problems  (Caughley  and  Gimn  1996). 
Small  popidations  suffer  higher 
extinction  probabilities  from  chance 
events  such  as  skewed  sex  ratio  of 
offspring,  [e.g.,  fewer  females  being  bom 
than  males).  For  example,  the  Mount 
Langley  subpopulation  has  been 
declining.  In  1996-97.  out  of  a 
subpopulation  of  4  ewes  and  10  rams, 
5  lambs  were  bom,  of  which  4  were 
female.  Although  a  positive  event  for 
this  subpopulation,  it  could  have  been 
devastating  if  the  femaleimale  ratio  had 
been  reversed  (J.  Wehausen,  pers. 
comm.  1999). 

The  five  subpopulations  include  a 
total  of  nine  femade  demes  (i.e.,  local 
populations).  These  demes  are  defined 
by  separate  geographic  home  range 
patterns  of  the  females.  Three  of  these 
demes  appear  not  to  use  low  elevation 
winter  ranges  at  all,  and  they  will 
probably  go  extinct  as  a  result  (J. 
Wehausen,  pers.  comm.  1999).  For 
example,  the  Black  Mountain  deme, 
consisting  of  five  ewes,  was  previously 
part  of  the  Sand  Mountain  deme,  which 
also  has  five  ewes  and  is  part  of  the 
Mount  Baxter  subpopulation.  The  Black 
Mountain  deme  became  a  separate  deme 
after  winter  range  abandonment  in  the 
late  1980s,  and  does  not  appear  to  know 
of  the  Sand  Moimtain  winter  range, 
which  lies  considerably  north  of  their 
home  range.  This  deme  has  shown  a 
steady  decline  in  size  (J.  Wehausen, 
pers.  comm.  1999). 

There  are  six  female  demes  that  may 
persist,  but  all  are  still  very  vulnerable 
to  extinction  due  to  small  size.  With  the 
likely  extinction  of  some  of  the  existing 
demes,  the  remaining  demes  become  all 
the  more  important  to  the  persistence  of 
this  distinct  population  segment,  and 
each  remaining  female  is  critically 
important  to  her  deme.  Individual 
mountain  lions  can  do  enormous 
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damage  to  any  of  these  small  demes,  as 
can  catastropii  ic  events  such  as  snow 
avalanches. 

We  also  do  iot  know  the  current 
distribution  o:  genetic  variation  among 
all  of  these  suipopulations.  Each 
subpopulation  likely  has  lost  some 
genetic  variab  lity,  thereby  reducing  its 
ability  for  lonj  -term  adaptation.  The 
ultimate  goal  c  f  conserving  this  DPS 
must  be  to  pre  serve  as  much  of  its 
genetic  variati  )n  a  possible.  It  is  likely 
that  all  or  some  of  the  existing  demes 
now  contain  si  )me  variation  not 
represented  in  others.  Until  some 
measure  of  the  distribution  of  genetic 
variation  exist;,  every  deme  should  be 
considered  a  s  gnificant  portion  of  the 
overall  popula  tion.  Maintenance  of 
genetic  variab  lity  requires  the 
preservation  o  rams  in  addition  to 
ewes. 

Small,  isola!  ed  groups  are  also  subject 
to  extirpation  ly  naturally  occiuring 
random  envirc  nmental  events  [e.g., 
prolonged  or  {  articularly  heavy  winters 
and  avalanches).  In  1995,  for  example, 
a  dozen  sheep  died  in  a  single 
avalanche  at  V  Wheeler  Crest  (J. 
Wehauser.  peis.  comm.  1999).  Such 
threats  are  hig  ily  significant  because 
the  subpopula  :ions  are  small  and  it  is 
also  common  ;  n  bighorn  sheep  for  all 
members  of  or  e  sex  to  occur  in  a  single 
group.  During  the  very  heavy  winters  in 
the  late  1970s  and  early  1980s,  there 
was  no  notabli  i  mortality  in  the 
subpopulatior  s  because  they  were  using 
low  elevation  winter  ranges  (J. 
Wehausen.  pes.  comm.  1999). 

Competitior  for  critical  winter  range 
resources  can  Dccur  between  bighorn 
sheep  and  elk  and/or  deer  (Cowan  and 
Geist  1971).  Hawever,  competition 
between  these  species  does  not  appear 
significant  sin  :e  deer  and  bighorn  sheep 
readily  mix  or  winter  range,  and  the 
habitat  overla  >  between  elk  and  bighorn 
sheep  is  slight  (Wehausen  1979). 

In  addition  o  disease,  mountain  lion 
predation,  anc  naturally  occurring 
events,  other  f  ictors  may  contribute  to 
bighorn  sheep  mortality.  For  example, 
two  subpopuli  itions  (Wheeler  Crest  and 
Lee  Vining)  h<  ve  ranges  adjacent  to 
paved  roadwa  /s,  exposing  individuals 
from  those  sul  populations  to  potential 
hazards.  Bigh(  rn  sheep  have  been  killed 
by  vehicles  in  Lee  Vining  Canyon  on 
several  occasii  )ns  (V.  Bleich,  pers. 
comm.  1999). 

We  have  cai  efuUy  assessed  the  best 
scientific  and  commercial  information 
available  regai  ding  the  past,  present, 
and  future  thr  jats  faced  by  this  species 
in  developing  this  final  rule.  All  five 
subpopulatior  s  of  the  Sierra  Nevada 
distinct  popu  ation  of  California  bighorn 
sheep  are  imp  sriled  by  disease, 


predation,  natiually  occurring 
environmental  events,  and  the  continual 
loss  of  genetic  variation  if  the 
subpopulations  remain  small.  The 
Sierra  Nevada  bighorn  sheep  population 
reached  a  high  of  about  310  in  1985-86, 
but  subsequent  population  svuveys  have 
documented  a  declining  trend. 
Currently,  only  about  125  animals  exist. 
The  potential  for  contact  with  domestic 
sheep  and  the  transmission  of  disease 
could,  by  itself,  eliminate  an  entire 
deme.  Domestic  sheep  continue  to  stray 
into  Sierra  Nevada  bighorn  sheep 
habitat  and  come  into  close  proximity  to 
the  resident  bighorn  sheep  on  numerous 
occasions.  However,  domestic  sheep 
have  not  come  into  contact  with  bighorn 
sheep  during  these  events.  Vulnerability 
to  demographic  problems  must  be 
viewed  as  a  combination  of  immediate 
threats  of  predation,  changed  habitat  use 
due  to  the  presence  of  mountain  lions, 
the  resultant  decline  of  ewe  nutrition 
and  lamb  survivorship,  exposure  to 
environmental  catastrophes,  and  the 
transmission  of  disease  from  domestic 
sheep.  Because  of  the  high  potential  for 
these  threats  to  result  in  the  extinction 
of  this  bighorn  sheep  distinct 
population  segment,  it  warrants  listing 
as  endangered.  Immediately  upon 
publication,  this  final  rule  will  continue 
the  protection  for  this  DPS  of  California 
bighorn  sheep,  which  began  when  we 
emergency  listed  this  DPS  on  April  20, 
1999. 

Critical  Habitat 

In  the  emergency  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  determinable  for  the  Sierra  Nevada 
bighorn  sheep  due  to  a  lack  of 
information  sufficient  to  perform  the 
required  analysis  of  impacts  of  the 
designation.  We  have  re-examined  the 
question  of  whether  critical  habitat  is 
not  determinable,  and  have  determined 
that  there  is  sufficient  information  to  do 
the  required  analysis. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the. 
case  of  this  species,  there  may  be  some 
benefits  to  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat  (see  Available  Conservation 
Measiues  section)  .  While  a  critical 
habitat  designation  for  habitat  currently 
occupied  by  this  species  would  not 
likely  change  the  section  7  consultation 
outcome,  because  an  action  that 
destroys  or  adversely  modifies  such 


critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  future.  There  may 
also  be  some  educational  or  information 
benefits  to  designating  critical  habitat. 
We  find  that  critical  habitat  is  prudent 
for  the  Sierra  Nevada  bighorn  sheep. 

Our  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states  that  the 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  no  longer  be  subject  to 
prioritization  under  the  Listing  Priority 
Guidance.  Critical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published 
in  the  Federal  Register,  may  now  be 
processed  separately,  in  which  case 
stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year."  As  explained 
in  detail  in  the  Listing  Priority 
guidance,  our  listing  budget  is  ciu-rently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for  the  Sierra 
Nevada  bighorn  sheep  will  allow  us  to 
concentrate  our  limited  resources  on 
higher  priority  critical  habitat  and  other 
listing  actions,  while  allowing  us  to  put 
in  place  protections  needed  for  the 
conservation  of  the  Sierra  Nevada 
bighorn  sheep  without  further  delay. 
However,  because  we  have  successfully 
reduced,  although  not  eliminated,  the 
backlog  of  other  listing  actions,  we 
anticipate  in  FY  2000  and  beyond  giving 
higher  priority  to  critical  habitat 
designation,  including  designations 
deferred  pursuant  to  the  Listing  Priority 
Guidance,  such  as  the  designation  for 
this  species,  than  we  have  in  recent 
fiscal  years. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  the  Sierra 
Nevada  bighorn  sheep  as  soon  as 
feasible,  considering  oui  workload 
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priorities.  For  the  immediate  future, 
most  of  Region  1  's  listing  budget  must 
be  directed  to  complying  with 
numerous  court  orders  and  settlement 
agreements,  as  well  as  due  and  overdue 
final  listing  determinations. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  If  a  species  is  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
designated  critical  habitat.  If  a  Federal 
agency  action  may  affect  a  listed  species 
or  its  critical  habitat,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  us.  Federal  agency 
actions  that  may  require  conference 
and/or  consultation  include  those 
within  the  jurisdiction  of  the  FS,  BLM, 
andNPS. 

We  believe  that  protection  of  the 
Sierra  Nevada  bighorn  sheep  requires 
reduction  of  the  threat  of  mountain  lion 
predation,  particularly  during  the 
months  of  April  and  May  when  bighorn 
sheep  attempt  to  use  low  elevation 
winter  ranges  to  obtain  necessary 
nutrition  after  lambing,  and  ewes  and 
lambs  are  most  vulnerable  to  predation. 
California's  recently  enacted  legislation 
(A.  B.  560)  allowing  removal  of 
mountain  lions  that  threaten  Sierra 
Nevada  bighorn  sheep  will  reduce  this 
threat.  Removal  of  moimtedn  lions  may 
not  necessarily  involve  lethal 
techniques. 

We  believe  that  protection  of  the 
Sierra  Nevada  bighorn  sheep  also 
requires  reduction  of  the  threat  of 
disease  transmission  from  domestic 


sheep  by  preventing  domestic  sheep 
from  coming  into  contact  with  bighorn 
sheep.  We  will  work  with  the  FS  to 
reduce  the  threat  of  disease 
transmission  by  domestic  sheep. 
Reduction  of  this  threat  may  involve 
elimination  of  grazing  allotments 
adjacent  to  bighorn  sheep  habitat,  or 
modifying  allotments  to  create  a 
sufficient  buffer  zone  that  would 
prevent  contact  between  domestic  sheep 
and  bighorn  sheep. 

Listing  this  species  would  provide  for 
the  development  of  a  recovery  plan. 
Such  a  plan  would  bring  together  both 
State  and  Federal  efforts  for  the 
conservation  of  the  species.  The  plan 
would  establish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  estimate  costs  of 
various  tasks  necessary  to  accomplish 
them.  It  also  would  describe  site- 
specific  management  actions  necessary 
to  achieve  conservation  and  survival  of 
the  Sierra  Nevada  bighorn  sheep. 
Additionally,  pursuemt  to  section  6  of 
the  Act,  we  would  be  able  to  grant  funds 
to  affected  states  for  management 
actions  promoting  the  protection  and 
recovery  of  this  species. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  The  prohibitions,  as  codified  at 
50  CFR  17.21,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or 
attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
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activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  conunerce  any 
endangered  animal  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  oxu  agents  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  pempts  are  at  50 
CFR  17.22.  For  endangered  species, 
such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities. 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
34272),  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  likely 


would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  a  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  Activities  we  believe 
will  likely  result  in  a  violation  of 
section  9  include,  but  are  not  limited  to: 

(1)  Unauthorized  trapping,  capturing, 
handling  or  collecting  of  Sierra  Nevada 
bighorn  sheep.  Research  activities 
involving  trapping  or  captiiring  of  Sierra 
Nevada  bighorn  sheep  will  require  a 
permit  under  section  10(a)(1)(A)  of  the 
Act. 

(2)  Failure  to  confine  livestock  to 
authorized  grazing  allotments  resulting 
in  transmission  of  disease  or  habitat 
destruction. 

Activities  we  believe  will  not  likely 
result  in  a  violation  of  section  9  are: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States,  involving  no  commercial 
activity,  of  dead  specimens  of  Sierra 
Nevada  bighorn  sheep  that  were 
collected  prior  to  April  20,  1999,  the 
date  of  publication  of  the  emergency 
listing  rule  in  the  Federal  Register; 

(2)  Normal,  legal  recreational 
activities  in  designated  campsites  or 
recreational  use  areas,  and  on 
authorized  trails. 

Direct  yout  questions  regarding  any 
specific  activities  to  our  Ventiua  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  regarding  listed  wildlife  and 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911 
Northeast  11th  Avenue,  Portland, 
Oregon  97232-4181  (telephone  503/ 
231  -2063;  facsimile  503/231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  or 
environmental  impact  statement,  as 
defined  under  the  National 
Enviroiunental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  piu'suant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
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Service  (NMF$) 

Atmospheric 

Commerce. 

ACTION:  Interin  i  final  rule;  request  for 

comments 


Authors.  The  primary  authors  of  this 
final  rule  are  Carl  Benz,  Ventura  Fish 
and  Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  section),  and 
Barbara  Behan,  Regional  Office,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232  (telephone  503/231-6131). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 


PART  17— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
MAMMALS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Historic  range 


Vertebrate 

population  where 

endangered  or 

threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


U.S.A.  (westem 
contenninous 
states),  Canada 
(southwest),  Mex- 
ico (north). 


U.S.A.,  CA-Sierra 
Nevada. 


660E 
675 


NA 


NA 


SUMMARY:  MMFS  issues  an  interim  final 
rule  to  implenent  provisions  of  the 
International  I  lolphin  Conservation 


Program  Act  (IDCPA).  This  interim  final 
rule  allows  the  entry  of  yellowfin  tuna 
into  the  United  States  under  certain 
conditions  from  nations  fully  complying 
with  the  International  Dolphin 
Conservation  Program  (IDCP).  It  also 
allows  U.S.  vessels  to  set  their  purse 
seines  on  dolphins  in  the  ETP.  The 
standard  for  the  use  of  "dolphin-safe" 
labels  for  tuna  products  also  is  changed. 
This  interim  final  rule  also  establishes 
a  tima-tracking  program  to  ensure 
adequate  tracking  and  verification  of 
tuna  harvested  in  the  ETP. 

DATES:  Effective  February  2,  2000. 
Comments  must  be  received  no  later 
than  5  p.m..  Pacific  standard  time,  on 
April  3,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to  J.  Allison  Routt,  NMFS, 
Southwest  Region,  Protected  Resources 
Division,  501  W.  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  562-980-4027. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  the  Environmental  Assessment  (EA) 
accompanying  this  interim  final  rule 
may  be  obtained  by  writing  to  the  same 
address.  Send  comments  regarding 
reporting  burden  estimates  or  any  other 


aspect  of  the  collection-of-information 
requirements  in  this  interim  rule, 
including  suggestions  for  reducing  the 
burden?  to  J.  Allison  Routt  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(ATTN:  NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

AUison  Routt,  NMFS,  Southwest 
Region,  Protected  Resources  Division, 
(562)  980-4020,  fax  562-980-4027. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1992,  nations  fishing  for  tuna  in  the 
ETP,  including  the  United  States, 
reached  a  non-binding  international 
agreement  (referred  to  as  the  La  Jolla 
Agreement)  that  included,  among  other 
measures,  a  dolphin  mortality  reduction 
schedule  providing  for  significant 
reductions  in  dolphin  mortalities.  By 
1993,  nations  fishing  in  the  ETP  under 
the  La  Jolla  Agreement  had  reduced 
dolphin  mortality  to  less  than  5,000 
dolphins  annually,  6  years  ahead  of  the 
schedule  established  in  that  Agreement. 
In  October  1995,  the  success  of  the  La 
Jolla  Agreement  led  the  United  States, 
Belize,  Colombia,  Costa  Rica,  Ecuador, 
France,  Honduras,  Mexico,  Panama, 
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Spain,  Vanuatu,  and  Venezuela  to  sign 
the  Panama  Declaration  to  strengthen 
and  enhance  the  IDCP. 

The  progTcun  outlined  in  the  Panama 
Declaration  provides  greater  protection 
for  dolphins  and  enhances  the 
conservation  of  yellowfin  tuna  and 
other  living  marine  resources  in  the  ETP 
ecosystem.  The  Panama  Declaration 
anticipated  that  the  United  States  would 
amend  16  U.S.C.  1361  et  seq.,  the 
Marine  Mammal  Protection  Act 
(MMPA),  to  allow  import  of  yellowfin 
tuna  into  the  United  States  from  nations 
that  are  participating  in,  and  are  in 
compliance  with,  the  IDCP. 
Implementation  of  the  Panama 
Declaration  by  the  United  States  was 
also  anticipated  in  order  to  allow  U.S. 
vessels  to  participate  in  the  ETP  fishery 
on  an  equal  basis  with  the  vessels  of 
other  nations.  Under  the  Panama 
Declaration,  signatory  nations  agreed  to 
develop  a  legally  binding  international 
agreement. 

Congress  considered  several  bills  to 
implement  the  Panama  Declaration, 
ultimately  passing  the  IDCPA.  The 
IDCPA  was  signed  into  law  on  August 
15,  1997.  The  IDCPA  was  the  domestic 
endorsement  of  the  La  Jolla  Agreement, 
incorporating  elements  of  the  Panama 
Declaration,  under  the  auspices  of  the 
Inter-American  Tropical  Tima 
Commission  (lATTC).  The  IDCPA 
primarily  amends  provisions  in  the 
MMPA  and  the  Dolphin  Protection 
Consumer  Information  Act  (DPCLA),  16 
U.S.C.  1385,  governing  marine  mammal 
mortality  in  tiie  U.S.  ETP  tima  purse 
seine  fishery  and  the  importation  of 
yellowfin  tuna  and  yellowfin  tuna 
products  fi-om  other  nations  with 
vessels  engaged  in  the  ETP  tuna  piu-se 
seine  fishery. 

The  IDCPA,  together  with  the  Panama 
Declaration,  became  the  blueprint  for 
the  Agreement  on  the  IDCP.  In  May 
1998,  eight  nations,  including  the 
United  States,  signed  a  binding, 
international  agreement  to  implement 
the  IDCP.  The  Agreement  on  the  IDCP 
became  effective  on  February  15, 1999, 
after  four  nations  (United  States, 
Panama,  Equador,  and  Mexico) 
deposited  their  instruments  of 
ratification,  acceptance,  or  adherence 
with  the  depository  for  the  agreement. 
On  March  3,  1999,  the  Secretary  of  State 
provided  the  required  certification  to 
Congress  that  the  Agreement  on  the 
IDCP  had  been  adopted  and  was  in 
force.  Consequently,  the  IDCPA  became 
effective  on  that  date.  Provisions  to 
implement  the  IDCPA  and  the  new 
international  agreement  for  dolphin 
conservation  in  the  ETP  are  the  subject 
of  this  interim  final  rule. 


Proposed  Rule 

On  June  14, 1999,  NMFS  published 
proposed  regulations  to  implement  the 
IDCPA  (64  FR  31806).  These  regulations 
proposed  to  (1)  allow  the  entry  of 
yellowfin  tuna  into  the  United  States 
under  certain  conditions  from  nations 
fully  complying  with  the  IDCP;  (2)  allow 
U.S.  vessels  to  set  their  purse  seines  on 
dolphins  in  the  ETP;  (3)  change  the 
standard  for  use  of  dolphin-safe  labels 
for  tima  products  and;  (4)  establish  a 
system  to  ensiu-e  adequate  tracking  and 
verification  of  tima  harvested  in  the 
ETP. 

Public  comments  on  the  proposed 
rule  were  accepted  through  July  14, 
1999.  NMFS  held  two  public  hearings 
on  the  proposed  rule:  one  in  Long 
Beach,  CA,  on  July  8, 1999,  and  one  in 
Silver  Spring.  MD,  on  July  14,  1999.  In 
addition  to  publishing  the  proposed  nde 
in  the  Federal  Register,  NMFS  sent  it  to 
industry  representatives,  environmental 
groups,  vessel  and  operator  certificate  of 
inclusion  holders,  importers,  IDCP 
member  nations,  Department  of  State, 
lATTC,  U.S.  Commissioners  to  the 
lATTC,  Department  of  the  Treasury, 
U.S.  Customs  Service,  Marine  Mammal 
Commission,  Department  of  Justice,  and 
the  Federal  Trade  Commission.  NMFS 
also  issued  a  press  release  announcing 
the  public  hearings  and  simimarizing 
the  major  issues  contained  in  the 
proposed  rule.  Information  in  the  press 
release  was  published  in  several 
national  newspapers,  NMFS  websites, 
and  broadcast  on  several  radio  stations. 

Responses  to  Comments 

NMFS  received  over  two  thousand 
comments  during  the  comment  period 
for  the  proposed  rule.  Comments  were 
received  fit)m  industry,  environmental 
organizations,  members  of  the  public, 
the  Marine  Manunal  Commission,  the 
lATTC,  the  Department  of  State,  the 
U.S.  Customs  Service,  and  foreign 
nations.  Key  issues  and  concerns  are 
smnmarized  below  and  responded  to  as 
follows: 

Comments  on  Definitions 

Comment  1 :  One  conunenter 
indicated  that  the  ETP  boimdary  in  the 
regulations  should  reflect  the  boundary 
used  by  the  IDCP.  Another  commenter 
indicated  that  the  language  in  the 
Agreement  on  the  IDCP  does  not  state 
whether  fishing  on  dolphin  occurs  west 
of  150°  West.  Another  commenter 
requested  that  the  language  be  clarified 
by  inserting  "in  the  Dolphin  Protection 
Consumer  Information  Act  (DPCIA)"  in 
the  preamble  sentence  of  the  proposed 
rule:  "Although  the  Agreement  on  the 
IDCP  applies  in  the  Pacific  Ocean  west 


only  to  150°  W.  meridian,  the  current 
definition  of  ETP  is  out  to  160"  W."  as 
well  as  by  deleting  "that  overlap  with 
the  waters  covered  by  the  Agreement" 
from  the  preamble  sentence  "when  they 
extend  their  fishing  activities  under  the 
Treaty  that  governs  their  fishing  in  the 
South  Pacific  into  waters  that  overlap 
with  the  waters  covered  by  the 
Agreement  on  the  IDCP."  Another 
commenter  suggested  clarifying  the 
sentence  by  inserting  "between  160°  W 
and  150°  W"'for  the  overlap  area. 

Response:  Although  the  Agreement  on 
the  nJCP  defines  "ETP"  as  the  area  of 
the  Pacific  Ocean  west  to  the  150°  W, 
the  DPCIA  defines  the  "ETP"  as  the  area 
of  the  Pacific  Ocean  out  to  the  160° 
West  meridian.  The  recommended 
changes  were  not  incorporated  into  the 
interim  final  rule  since  the  backgroimd 
information  on  the  "ETP"  is  not 
included  in  this  preamble.  ^ 

Comment  2:  Many  commenters 
recommended  defining  the  term 
"serious  injury"  in  the  final  rule. 

Response:  NMFS  agrees  and  has 
defined  a  "serious  injiuy"  as  an  injury 
that  will  likely  result  in  mortality. 
Individual  reported  injuries  will  be 
evaluated  by  the  lATTC  and  NMFS 
using  criteria  developed  by  the 
International  Program. 

Comment  3:  One  commenter 
suggested  modifying  the  definidon  of 
"IDCPA"  in  §  216.3  by  adding  the 
phrase  "and  any  subsequent 
amendments  thereto"  to  the  end  of  the 
sentence. 

Response:  NMFS  disagrees.  The 
proposed  definition  for  IDCPA  is 
accurate. 

Comment  4:  Two  commenters 
indicated  that  the  term  "significant 
adverse  impact"  must  be  defined  since 
the  definition  of  "dolphin-safe"  is 
linked  to  the  phrase. 

Response:  NMFS  disagrees  that  this 
term  needs  to  be  defined  in  these 
regulations.  In  making  the  "findings" 
required  by  paragraph  (g)  of  the  DPCLA. 
NMFS  considered,  and  will  consider,  a 
number  of  factors  for  determining 
whether  the  tima  purse  seine  fishery  "is 
having  a  significant  adverse  impact"  on 
the  depleted  dolphin  stocks  in  the  ETP. 
NMFS'  focus  is  on  the  recovery  and 
growth  of  depleted  dolphin  stocks  in  the 
ETP,  as  well  as  assessing  changes  in 
their  population  sizes  over  time. 

Comment  5:  One  commenter 
suggested  including  a  definition  for 
"fishing  operations"  to  avoid  any 
misunderstandings  as  to  when  a  permit 
is  required.  ^ 

Response:  NMFS  disagrees.  The  rule 
is  clear  when  permits  are  required  and 
exceptions  are  available  for  transiting 
the  ETP. 
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Comment  9:  One  commenter  pointed 
out  that  §  216.24(f)(9)(i)(C)  establishes 
different  standards  for  United  States  and 
foreign  fleets  regarding  the 
consequences  of  exceeding  a  nation's 
aggregate  DMLs.  A  foreign  nation  would 
not  receive  an  affirmative  finding  if  it 
exceeded  its  aggregate  DML  the 
previous  year.  In  contrast,  as  reflected 
by  §  214.24(c)(8)(x)(B),  the  U.S.  fleet 
would  have  to  cease  setting  on  dolphins 
if  it  reached  or  exceeded  its  aggregate 
DML,  but  yellowfin  tuna  caught  by  U.S. 
vessels  could  still  be  sold  in  the  United 
States  in  subsequent  years. 

Response:  NMFS  agrees.  Except  in  the 
case  of  a  foreign  nation  that  acts  quickly 
to  close  its  fishery  after  exceeding  its 
national  DML,  as  described  in  the 
response  to  Comment  7  above,  the 
commenter's  description  is  generally 
correct.  The  IDCPA  does  not  require  the 
United  States  to  obtain  an  affirmative 
finding  since  U.S.  vessels  do  not 
"import"  tuna  into  the  United  States. 
Because  of  this,  U.S.  vessels  still  would 
be  allowed  to  sell  yellowfin  tuna  and 
yellowfin  tuna  products  in  the  United 
States  even  if  the  United  States  had 
reached  or  exceeded  its  aggregate  DML. 
However,  appropriate  sanctions  would 
be  taken  against  individual  U.S.  vessels 
that  exceed  their  DML. 

Comment  10:  In  §§  216.24(f)(9)(iv} 
and  216.24(f)(9)(vi),  the  word  "met" 
should  probably  be  "meets"  to  reflect 
that  the  finding  is  to  be  based  on  current 
information. 

Response:  NMFS  agrees  in  part  and 
has  changed  the  language  to  "has  met" 
in  §  216.24(f)(9)(iv).  The  phrase  "has 
met"  has  been  kept  in  §  216.24(f)(9)(vi) 
to  be  consistent  with  the  verb  tense  of 
the  sentence. 

Comment  11:  One  commented, 
indicated  the  first  sentence  of 
§  216.24(f)(9)(viii)  should  be  revised  to 
indicate  that  yellowfin  tima  is  harvested 
"using"  purse  seine  nets,  rather  than 
"by"  piu^e  seine  nets. 

Response:  NMFS  agrees  that  the 
participle  "using"  and  has  made  the 
change. 

Comment  12:  One  commenter 
indicated  the  second  sentence  of 
§  216.24(f)(9)(viii)  would  be  clearer  if 
the  word  "only"  were  inserted  after  the 
phrase  "may  be  imported  into  the 
United  States  ..." 

Response:  NMFS  agrees  and  has 
inserted  the  word  "only"  in  the 
sentence. 

Comment  13:  One  commenter 
indicated  that  the  proposed  regulations 
at  §  216.24(f)(12)  do  not  seem  to  allow 
the  purchase  or  sale  of  non-dolphin-safe 
tuna  caught  by  U.S.  vessels  fishing  in 
the  ETP  pursuant  to  a  DML  since  the 
vessels  will  not  be  covered  by  an 


affirmative  finding  unless  the  United 
States  issues  an  affirmative  finding 
covering  their  own  vessels. 

Response:  NMFS  agrees  that  the 
IDCPA  does  not  prohibit  the  purchase  or 
sale  of  non-dolphin-safe  tuna  harvested 
by  U.S.  vessels  fishing  in  compliance 
with  the  IDCP.  The  IDCPA  prohibits  the 
sale,  purchase,  offer  for  sale,  transport 
or  shipment  of  non-dolphin-safe  tuna 
products  in  the  United  States  unless  the 
tuna  is  harvested  in  compliance  with 
the  IDCP  and  the  harvesting  nation  is  a 
member  of  the  lATTC  (MMPA  section 
307(a)(1)).  For  administrative 
convenience,  NMFS  proposed  allowing 
only  non-dolphin-safe  tuna  harvested  by 
a  nation  with  an  affirmative  finding  to 
be  sold,  offered  for  sale,  transported, 
purchased,  or  shipped  in  the  United 
States.  Upon  further  evaluation,  NMFS 
has  discovered  that  this  requirement 
could  inadvertently  impact  U.S.  vessels 
because  the  U.S.  does  not  give  an 
affirmative  finding  to  itself.  The 
problem  has  been  corrected  by  changing 
the  title  at  §  216.24(f)(12)  from 
"Dolphin-Safe  Requirements"  to 
"Market  Prohibitions"  and  clarifying 
that  the  prohibition  does  not  apply  to 
tuna  hcirvested  by  U.S.  vessels  in 
compliance  with  the  IDCP. 

Comment  14:  Several  commenters 
disagreed  with  NMFS'  interpretation  of 
the  language  in  MMPA  section 
101(a)(2)(B)(iii)  and  believed  that 
Congress  intended  to  cap  the  total  DMLs 
assigned  to  each  harvesting  nation's 
vessels  at  the  total  DMLs  assigned  to  its^ 
vessels  during  1997,  or  subsequent 
calendar  years,  even  if  the  number  of 
vessels  has  increased  since  then. 

Response:  NMFS  disagrees  that  the 
IDCPA  (or  its  legislative  history) 
indicates  Congress  intended  NMFS  to 
compare  a  nation's  aggregate  (fleet) 
mortality  limits  to  the  nation's  earlier 
limits.  In  the  Panama  Declaration,  the 
United  States  pledged  to  lift  embargoes 
against  nations  participating  in 
accordance  with  the  International 
Program.  While  the  intemationed 
program  intended  to  reduce  overall 
dolphin  mortality,  the  Parties  to  the 
Panama  Declaration  and  the  IDCP  did 
not  contemplate  limiting  the  size  of  any 
nation's  fleet  (at  least  not  for  the 
purpose  of  dolphin  protection)  or  the 
size  of  any  nation's  aggregate  DML. 
Under  the  La  Jolla  Agreement,  the 
annual  international  cap  was  allocated 
on  a  per-vessel  basis.  However,  under 
the  Agreement  on  the  IDCP,  while  the 
aimual  international  cap  on  dolphin 
mortality  is  allocated  on  a  per-nation 
basis,  each  nation's  allocation  is  based 
on  the  number  of  its  eligible  purse  seine 
vessels  that  are  expected  to  set  on 
dolphin  in  the  upcoming  year.  As  a 
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result,  a  oation  could  fish  in  strict 
compliance  with  the  program  but  be 
embargoed  by  the  United  States  if  its 
fleet  happened  to  be  relatively  large  in 
the  upcoming  year  and,  therefore, 
receive  a  relatively  large  aggregate  (fleet) 
DML.  Penalizing  a  nation  whose  fleet 
has  grown  could  discourage  efficient 
utilization  of  resources  (fishing  vessel 
transfers  between  nations)  without 
affecting  overall  international  dolphin 
mortality.  Harvesting  nations  that 
adopted  good  dolphin  conservation 
programs  because  of  the  IDCP  might 
quit  the  IDCP  if  subjected  to  this  type  of 
embargo.  NMFS'  interpretation  is 
consistent  with  the  Agreement  on  the 
IDCP  and  the  intent  of  Congress  to 
discoiu-age  mortalities. 

Comment  15:  One  commenter 
suggested  that,  in  addition  to  NMFS' 
proposal,  an  affirmative  finding  should 
also  require  that  the  DML  assigned  to 
each  vessel  in  the  international  fishery 
never  exceed  the  DML  assigned  in  1997. 
The  commenter  recommended  inserting 
the  language,  "keeps  its  fleet's  annual 
dolphin  mortality  within  the  aggregate 
DML  assigned  to  the  fleet,  and  that  it 
did  not  assign  an  individual  vessel  a 
total  annual  DML  in  excess  of  the  DML 
established  in  1997." 

Response:  NMFS  disagrees.  NMFS 
proposes  to  focus  on  a  nation's 
compliance  with  the  international 
regime.  Only  a  nation  that  fails  to  keep 
its  own  fleet's  annual  dolphin  mortality 
within  the  aggregate  DMLs  assigned  to 
the  fleet  would  be  embargoed,  except  in 
the  case  of  extraordinary  circumstances 
as  described  in  the  response  to 
Conunent  7.  This  focuses  NMFS' 
attention  on  a  fleet's  results  in 
protecting  dolphin,  which  should  reflect 
on  the  success  of  the  harvesting  nation's 
management  and  enforcepient  program, 
rather  than  on  decisions  by  other  Parties 
to  the  IDCP.  This  encourages  other 
harvesting  nations  to  comply  with  the 
EDCP  and  threatens  economic  sanctions 
against  only  those  nations  that  do  not 
control  or  manage  their  own  fleets. 

Comment  1 6:  Commenters  indicated 
that  the  intent  of  Congress  in  MMPA 
section  101(a)(2)(B)(iii)  is  to  reduce 
dolphin  mortality  to  a  level  approaching 
zero  through  the  setting  of  annual  limits 
and  the  goal  of  eliminating  dolphin 
mortality.  The  commenters  refer  to  the 
proposed  rule  at  §  216.24(f)(9)(C)  which 
would  not  condition  affirmative 
findings  on  reducing  international 
mortality  limits  to  a  "level  approaching 
zero."  Commenters  indicated  that  the 
proposed  rule  does  not  ratchet  down  the 
dolphin  mortality  as  intended  by 
Congress  but  rather  establishes  an 
international  DML  cap  of  5,000  aimually 
as  stated  in  the  IDCP  agreement. 


Response:  NMFS  believes  the 
language  in  the  rule  is  consistent  with 
the  IDCPA  and  the  Agreement  on  the 
IDCP.  The  IDCPA  and  the  Agreement  on 
the  IDCP  do  not  establish  processes  to 
reduce  dolphin  mortality  in  the  ETP 
tuna  purse  seine  fishery  to  zero.  The 
proposed  rule's  interpretation  makes  the 
most  sense  in  the  context  of  MMPA 
section  101(a)(2)(B)  because  it  focuses 
on  a  nation's  compliance  within  the 
international  regime.  Under  this 
interpretation,  only  a  nation  that  failed 
to  keep  its  own  fleet's  annual  dolphin 
mortality  within  the  aggregate  DMLs 
assigned  to  the  fleet  would  be 
embargoed,  except  for  extraordinary 
circumstances  as  described  in  the 
response  to  Comment  7.  This 
interpretation  focuses  NMFS'  attention 
on  a  fleet's  results  in  protecting  dolphin, 
which  should  r^ect  on  the  success  of 
the  harvesting  nation's  management  and 
enforcement  programs,  rather  than  on 
decisions  by  other  Parties  to  the  IDCP. 

Comment  17:  Commenters  indicated 
that  to  get  an  affirmative  finding, 
nations  should  not  have  to  apply  on  an 
annual  basis,  especially  with  regard  to 
information  such  as  whether  the  nation 
is  a  member  of  the  lATTC  or  of  the  IDCP 
since  the  information  is  available  from 
other  sources  (e.g.,  the  lATTC  and 
Department  of  State).  A  nation  seeking 
to  maintain  an  affirmative  finding 
should  only  have  to  authorize  the 
release  of  the  information  instead  of 
having  to  submit  the  information  on  an 
annual  basis.  NMFS  also  received 
comments  that  it  should  be  the 
responsibility  of  the  harvesting  nation  to 
obtain  and  provide  supporting 
docmnentation  to  the  Assistant 
Administrator,  and  not  the  Assistant 
Administrator's  responsibility  to  obtain 
the  documentation  from  the  lATTC.  In 
addition,  several  commenters  opposed 
the  concept  of  a  multi-year  affirmative 
finding  process  and  si^ported  the 
existing  annual  application  process  for 
an  affirmative  finding. 

Response:  NMFS  will  gather  the 
necessary  dociunentary  information 
through  other  channels  (e.g.,  the 
Department  of  State  and/or  the  lATTC), 
provided  nations  authorize  the  release 
of  the  information,  instead  of  having 
each  nation  submit  the  information  to 
NMFS  on  an  annual  basis.  NMFS  will 
evaluate  this  evidence  and  continue  to 
make  affirmative  findings  on  an  annual 
basis.  Beginning  with  the  first  year  the 
regulations  are  effective  and  every  5 
years  thereafter,  or  if  requested,  nations 
will  need  to  submit  sufficient 
documentary  evidence  to  NMFS  for  an 
affirmative  finding.  After  considering 
alternatives,  NMFS  determined  this  is 


an  appropriate  balance  of  burdens 
between  NMFS  and  applicant  nations. 

Comment  18:  One  commenter 
recommended  that  NMFS  require  more 
detailed  information  than  required  by 
the  IDCPA  to  be  submitted  by  harvesting 
nations  to  obtain  an  affirmative  finding. 
The  commenter  suggested  keeping  the 
previous  implementing  regulations  at 
§  216.24(e)(5)(i)  through  (v)  and 
updating  the  information  as  necessary  to 
reflect  the  requirements  in  the  IDCP. 

Response:  Many  of  the  regulations 
listed  under  the  previous  implementing 
regulations  at  §  216.24(e)(5)(i)  through 
(v)  are  not  consistent  with  the  IDCPA  or 
are  no  longer  applicable  (e.g., 
comparability  standards)  and  would  be 
unnecessary  and  burdensome  to  the 
harvesting  nation  requesting  an 
affirmative  finding.  Most  of  the 
information  required  to  make  an 
affirmative  finding  is  available  through 
the  lATTC.  The  IDCPA  sets  new 
standards  for  affirmative  findings  and 
no  longer  requires  much  of  the 
information  in  the  previous 
implementing  regulations. 

Comment  1 9:  One  commenter 
suggested  that,  imder  the  background 
information  on  affirmative  findings  in 
the  proposed  rule,  language  from  Annex 
in  to  the  Agreement  on  the  IDCP  that 
requires  a  system  for  allocating  stock- 
specific  quotas  be  established  within  6 
months  of  the  entry  of  force  of  the 
Agreement  on  the  IDCP  (e.g.,  by  August 
15,  1999)  should  be  included. 

Response:  NMFS  recognizes  that 
Annex  III,  Per-Stock,  Per- Year  Dolphin 
Mortality  Caps,  to  the  Agreement  on  the 
IDCP  indicates  that,  within  6  months  of 
the  entry  into  force,  the  Parties  agreed 
to  establish  a  system  for  the  allocation 
of  the  per-stock,  per-year  dolphin 
mortality  cap  for  each  stock  for  the 
ensuing  year  and  years  thereafter  by 
August  15,  1999.  The  Parties  have 
agreed  on  a  global  allocatioQ  system  that 
will  establish  per-stock,  per-year 
mortality  limits  that  will  be  in  effect 
diuing  calendar  year  2000,  at  a  level  of 
0.2  percent  of  the  minimum  population 
estimate.  In  addition,  the  LATTC  will 
monitor  the  per-stock,  per-year 
mortality  limits  and  notify  nations  when 
limits  are  being  approached  so  that 
fishing  will  cease  on  the  stock(s)  whose 
limits  have  been  reached. 

Comment  20:  In  the  Preamble,  the 
final  rule  should  clearly  indicate  what 
Secretarial  findings  have  been  made, 
what  findings  remain  to  be  made,  and 
how  the  regulations  relate  to  those 
findings. 

Response:  The  initial  finding  was 
published  in  the  Federal  Register  on 
May  7,  1999  (64  FR  24590).  NMFS 
foimd  that  there  is  insufficient  evidence 
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Response:  The  Assistant 
Administrator  will  publish  the 
determination  for  intermediary  nations 
only  once  in  the  Federal  Register. 
However,  the  Assistant  Administrator 
will  review  decisions  upon  the  request 
of  an  intermediary  nation  and  will 
review  documentary  evidence  that 
indicates  a  nation  has  imported,  in  the 
preceding  6  months,  yellowfin  tuna  or 
yellowfin  tuna  products  that  are  subject 
to  a  ban  on  direct  importation  into  the 
United  States. 

Comment  24:  One  commenter  felt  that 
the  United  States  should  not  require 
intermediary  nations  to  prove  that  they 
did  not  import  tuna  that  was  caught  by 
nations  not  subject  to  an  embargo.  The 
regulations  should  be  clear  that  a  nation 
will  be  considered  to  be  an  intermediary 
nation  only  when  the  Assistant 
Administrator  becomes  aware  of 
credible  evidence  that  the  nation  in 
question  is  importing  yellowfin  tuna 
from  the  ETP  that  are  subject  to  a  ban 
on  direct  importation  into  the  United 
States.  In  addition,  such  nations  should 
be  provided  an  opportunity  to  refute 
any  such  allegations. 

Response:  NMFS  agrees.  The 
regulations  at  §  216.24(f)(9)(vi)  have 
been  revised  to  clarify  that  the  Assistant 
Administrator  will  determine  which 
nations  are  intermediary  nations  and 
publish  such  determinations  in  the 
Federal  Register.  After  a  nation  is 
determined  to  be  an  "intermediary 
nation,"  it  will  be  the  responsibility  of 
the  nation  to  provide  the  documentary 
evidence  for  a  new  determination  by 
proving  that  it  has  not  imported,  in  the 
preceding  6  months,  yellowfin  tuna  or 
yellowfin  tuna  products  that  are  subject 
to  a  ban  on  direct  importation  into  the 
United  States. 

Comment  25:  One  commenter  stated 
that  yellowfin  tuna  or  yellowfin  tuna 
products  subject  to  direct  ban  on 
importation  to  the  United  States  may 
pass  through  a  nation  on  a  through  bill 
of  lading  without  causing  the  nation  to 
be  an  intermediary  nation. 

Response:  NMFS  agrees  since,  under 
section  3  of  the  MMPA,  an 
"intermediary  nation"  is  defined  as  a 
nation  that  exports  yellowfin  tuna  or 
yellowfin  tuna  products  to  the  United 
States  and  that  imports  yellowfin  tuna 
or  yellowfin  tuna  products  that  are 
subject  to  a  direct  ban  on  importation 
into  the  United  States  pinsuant  to 
MMPA  section  101(a)(2)(B).  Since 
shipments  on  a  through  bill  of  lading 
are  not  actually  imported  or  exported 
from  a  nation  under  U.S.  regulations  at 
§  216.24(f)(9)(viii),  the  nation  would  not 
be  considered  an  "intermediary  nation" 
under  the  MMPA. 


Comment  26:  One  commenter 
expressed  concern  that  no  nation  whose 
vessels  currently  fish  in  the  ETP  are 
meeting  their  "financial  obligations  to 
the  lATTC"  as  part  of  the  requirement 
to  receive  an  affirmative  finding  under 
§  216.24(f)(9){i)(B).  In  addition,  several 
commenters  requested  a  list  of  the 
criteria'used  by  the  United  States  to 
determine  whether  the  nations  whose 
vessels  are  fishing  in  the  ETP  are 
meeting  their  financial  obligations. 

Response:  The  EDCPA  does  not 
specify  what  is  meant  by  "financial 
obligations."  Under  the  Txma 
Conventions  Act  (the  Convention),  the 
expenses  of  the  lATTC  are  to  be  shared 
by  the  Contracting  Parties  in  relation  to 
the  proportion  of  the  total  catch  from 
the  fisheries  covered  by  the  Convention 
utilized  by  each  Party.  "Utilized"  is 
defined  under  the  Tuna  Conventions 
Act  as  tuna  eaten  fresh  or  processed  for 
internal  consumption  or  export.  Thus, 
tima  landed  by  a  Party  and  subsequently 
exported  in  the  round  are  not  included 
in  computing  that  Party's  contribution, 
but  those  which  are  exported  in  canned 
form  are  included.  NMFS  will  request 
the  LATTC  Director  to  verify  that  a 
nation  is  fulfilling  its  financial 
obligations.  The  lATTC  intends  to 
develop  a  new  framework  for 
determining  contributions  that  will 
allow  the  LATTC  to  continue 
functioning  at  its  current  level  under  the 
new  international  agreement.  The  U.S. 
delegation  will  assist  with  the 
development  of  this  new  framework. 

Comment  27:  One  commenter 
requested  that  NMFS  include  a  table  in 
the  regulations  indicating  the  "level  of 
utilization"  (e.g.,  amount  of  tuna  eaten 
fresh  or  processed  for  internal 
consumption  or  export)  in  1998  by  each 
nation,  the  approximate  amount  of 
financial  contribution  required,  and  the 
type  of  documentation  that  will  be 
required  to  prove  the  financial 
obligations  have  been  met. 

Response:  NMFS  will  summarize  the 
information  used  to  make  an  affirmative 
finding  for  each  nation  at  the  time  an 
affirmative  finding  notice  is  published 
in  the  Federal  Register.  Publishing 
information  tables  in  regulations  is  not 
practical  since  information  becomes 
obsolete  too  quickly.  NMFS  will  rely  on 
the  LATTC  staff  to  provide  documentary 
information  to  determine  whether 
Parties  are  meeting  their  financial 
obligations. 

Comment  28:  One  commenter 
indicated  that  "financial  obligations" 
should  mean  "equitable"  funding  as 
defined  in  the  Convention  for  the 
establishment  of  an  LATTC  ("shall  be 
related  to  the  proportion  of  the  total 
catch")  to  obtain  an  affirmative  finding. 
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The  commenter  also  suggested  the 
United  States  should  pay  no  more  than 
its  share  of  the  cost  to  operate  the 
lATTC. 

Response:  This  rule  does  not  govern 
dues  paid  to  the  lATTC.  By  meeting  the 
membership  obligations  of  the  lATTC, 
including  all  financial  obligations, 
nations  are  complying  with  the 
Convention  for  die  establishment  of  an 
lATTC.  The  financial  obligations  are 
determined  by  the  proportion  of  the 
total  catch  from  the  fisheries  covered  by 
the  Convention  utilized  by  each  Party. 
"Utilized"  is  defined  as  tuna  eaten  fresh 
or  processed  for  internal  consumption 
or  export. 

Comment  29:  One  commenter  noted 
that,  imless  a  harvesting  nation  is 
contributing  an  equitable  amount  to 
support  the  lATTC,  the  nation  should  be 
embargoed  as  required  by  the  IDCPA. 

Response:  NMFS  disagrees  since  the 
IDCPA  does  not  require  a  nation  to 
provide  "equitable  contributions"  to 
support  the  lATTC  in  order  to  obtain  an 
affirmative  finding,  but  rather  to  meet 
its  "financial  obligations"  of 
membership  to  the  lATTC.  However, 
under  section  108(a)(2)(C)  of  die  MMPA, 
the  Secretary  of  Commerce  through  the 
Secretary  of  State  may  initiate 
negotiations  to  revise  the  Conventions 
for  the  Establishment  of  an  Inter- 
American  Tropical  Tuna  Commission 
which  will  incorporate  a  revised 
schedule  of  annual  contributions  to 
cover  the  expenses  of  the  lATTC  that  is 
"equitable"  to  participating  nations.  As 
explained  in  the  response  to  Comment 
26,  the  State  Department  is  proactively 
engaged  in  discussions  on  this  topic 
with  other  LATTC  member  nations. 

Comment  30:  Three  commenters 
indicated  there  needs  to  be  a 
mechanism  for  verifying  that  harvesting 
nations  have  become  members  of,  or 
have  "initiated"  the  process  of 
becoming  a  member  in,  the  LATTC  and 
are  meeting  the  financial  obligations  of 
such  membership. 

Response:  NMFS  will  be  able  to 
obtain  the  necessary  information  from 
the  LATTC  staff  to  verify  whether 
harvesting  nations  have  become 
members  of,  or  have  "initiated"  the 
process  of  becoming  members  of,  the 
LATTC  and  are  meeting  the  financial 
obligations  of  such  membership. 

Comment  31:  One  commenter 
indicated  that,  if  the  United  States  is 
going  to  continue  to  fund  the  LATTC  in 
excess  of  90  percent,  then  the  observer 
data  collected  by  the  lATTC  staff  should 
be  available  to  U.S.  citizens  under  the 
Freedom  of  Information  Act  (FOLA). 

Response:  NMFS  disagrees  since  the 
FOIA  does  not  apply  to  international 
organizations.  U.S.  money  does  not 


transform  the  LATTC  into  a  U.S. 
government  agency.  Therefore,  observer 
data  collected  by  the  LATTC  are  not 
available  under  the  FOIA. 

Comments  on  "Dolphin-Safe" 
Requirements 

Comment  32:  One  commenter  wanted 
to  confirm  that  U.S.  customs  would  not 
be  enforcing  the  labeling  requirement. 

Response:  The  Federal  Trade 
Commission  is  responsible  for  enforcing 
the  labeling  requirement  of  the  DPCIA 
because  of  its  role  in  enforcing 
consumer  protection  laws.  NMFS  also 
enforces  violations  related  to  knowingly 
and  willfully  false  statements  by 
captains,  observers/observer  programs, 
importers,  exporters,  or  processors,  if 
used  to  support  a  dolphin-safe  label 
under  paragraph  (d)(2)(B)  of  the  DPCLA. 
The  U.S.  Customs  Service  and  NMFS 
enforce  tuna  importation  requirements 
and  monitor  compliance  with  the 
dolphin-safe  labeling  requirements. 

Comment  33:  One  commenter  does 
not  understand  why  §  216.92(a)  begins 
with  the  sentence  "For  purposes  of 
§  216.91(a)(3) ..."  raUier  than  widi  the 
word  "Tiuia." 

Response:  NMFS  agrees  and  has 
modified  the  sentence. 

Comment  34:  One  commenter  wanted 
clarification  that  non-dolphin-safe  tuna, 
or  tuna  not  accompanied  by  supporting 
documentation,  could  be  imported  and 
sold  lawfully  in  the  United  States  imder 
the  IDCPA,  just  not  labeled  as  "dolphin- 
safe." 

Response:  Non-dolphin-safe  tuna  may 
be  imported  or  sold  in  the  United  States 
under  the  IDCPA  provided  the  tuna 
products  were  harvested  in  compliance 
with  the  EDCP  by  a  vessel  flagged  with 
an  LATTC  member  nation.  All  tima 
imports  must  be  accompanied  by  a 
completed  Fisheries  Certificate  of 
Origin,  NOAA  Form  370.  However,  tuna 
products  must  have  the  documentation 
described  in  §  216.92  to  be  labeled 
"dolphin-safe." 

Comment  35:  One  commenter 
indicated  that  the  word  "or"  should  be 
deleted  between  proposed 
§§  216.92(b)(l)(i)  and  216.92(b)(l)(ii) 
and  the  word  "and"  should  be  inserted. 
Another  commenter  suggested  that  the 
word  "or"  should  be  deleted  to  clarify 
the  certifications  required  for  tuna 
products  harvested  in  the  ETP  by  purse 
seine  vessels  greater  than  400  st  (362.8 
mt)  carrying  capacity. 

Response:  NMFS  has  rewritten  and 
restructured  the  certification  provision 
to  make  it  clearer. 

Comment  36:  One  commenter 
indicated  that  §  216.92(b)(2)  does  not 
indicate  that  the  initial  finding  effective 
date  is  the  same  as  the  effective  date  of 


the  interim  final  rule.  The  final  rule 
should  indicate  the  actual  date  after 
which  a  certification  under  proposed 
§  216.92(b)(l)(i)  is  no  longer  required. 

Response:  NMFS  agrees.  The  initial 
finding  required  by  paragraph  (g)(1)  of 
the  DPCLA  becomes  effective  when  this 
interim  final  rule  becomes  effective.  The 
interim  final  rule  now  states  that,  for 
tuna  harvested  by  large  purse  seine 
vessels  in  the  ETP,  a  dolphin-safe  label 
need  not  be  supported  by  statements 
certifying  "no  intentional  encirclement 
during  the  trip"  as  of  the  effective  date 
of  this  rule.  Of  course,  the  standard 
could  revert  back,  depending  on  the 
final  finding  that  is  required  to  be  made 
by  the  year  2002. 

Comment  37:  Two  commenters 
indicated  that  the  proposed  rule 
requires  tiuia  canneries  to  establish 
separate  production  facilities,  one  for 
dolphin-safe  tuna  and  one  for  non- 
dolphin-safe  tuna,  a  practice  which 
would  impose  prohibitive  capital  and 
operational  costs.  The  commenters 
recommend  separate  production  times 
to  facilitate  monitoring  and  verification. 

Response:  The  proposed  rule  did  not 
suggest  that  tuna  canneries  would  be 
required  to  establish  separate 
production  facilities  for  dolphin-safe 
and  non-dolphin-safe  tima.  However, 
the  rule  does  require  separate 
production  times  for  processing  the 
different  types  of  tima. 

Comment  38:  Commenters  expressed 
concern  that  changing  the  definition  of 
dolphin-safe  tuna  from  the  old 
definition  of  "no  dolphins  were 
intentionally  set  on  to  capture  tuna"  to 
the  new  definition  "no  dolphins  were 
killed  or  seriously  injured  in  the  sets  or 
other  gear  deployments  in  which  the 
tuna  were  caught"  will  be  confusing  to 
the  general  public.  Moreover, 
commenters  expressed  the  need  to 
reserve  the  term  "dolphin-safe"  for  tima 
caught  without  any  intentional 
encircling  of  dolphin. 

Response:  IDCPA  mandates  the 
change  (for  tima  harvested  by  large 
purse  seine  vessels  in  the  ETP)  unless 
the  initial  and/or  final  finding,  based  on 
NMFS'  research,  shows  that  intentional 
deployment  on,  or  encirclement  of, 
dolphins  with  purse  seine  nets  "is 
having  a  significant  adverse  impact"  on 
any  depleted  dolphin  stock  in  the  ETP. 
NMFS  agrees  that  the  public  may  be 
confused,  and  NMFS  will  make  efforts 
to  educate  the  public  about  the  changes. 

Comment  39:  Commenters  expressed 
a  need  for  a  certification  system  that 
will  distinguish  between  tuna  caught 
without  intentionally  encircling 
dolphins  and  tuna  caught  by 
intentionally  encircling  dolphins. 
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rule  shoidd  not  be  used  since  it  implies 
that  there  is  a  baseline  against  which 
other  standards  will  be  compared. 

Response:  The  "default  standard"  was 
a  term  used  by  NMFS  in  the  proposed 
rule  to  differentiate  between  two 
possible  dolphin-safe  definitions  under 
the  DPCIA.  The  term  was  just  an 
informal  shorthand  definition  and  was 
not  intended  to  have  any  legal  or  policy 
significance.  The  term  was  not  meeuit  to 
imply  that  it  was  a  comparison  for  other 
standards. 

Comment  44:  One  commenter 
indicated  that  the  preamble  to  the 
proposed  rule  should  have  used  more 
precise  language  to  describe  that  the  "no 
mortality  or  serious  injury  during  the 
set"  standard  of  "dolphin-safe"  would 
remain  in  effect  unless  the  Secretary 
makes  a  finding  that  there  is  a 
significant  adverse  impact  caused  by  the 
current  fishing  practices  in  the  tuna 
purse  seine  fishery. 

Response:  NMFS  agrees  that,  in  trying 
to  describe  the  process  in  plain  English, 
the  preamble  description  could  have 
been  more  precise.  The  commenter's 
description  is  correct. 

Comment  45:  One  commenter 
indicated  that  there  should  be  an 
opportunity  for  public  comment  at  the 
time  the  Secretary  makes  the  final 
finding.  Another  commenter  indicated 
that  any  required  change  in  the  labeling 
standard  should  be  made  without 
additional  rulemaking. 

Response:  The  Secretary  will  publish 
the  final  finding  in  the  Federal  Register. 
However,  the  process  of  publishing  a 
finding  does  not  constitute  a  formal 
rulemaking  and,  therefore,  there  will  be 
no  formal  comment  period.  Depending 
on  the  final  finding,  the  dolphin-safe 
labeling  standard  could  change. 

Comment  46:  One  commenter 
indicated  that  the  intent  of  the  Congress 
was  to  base  the  initial  finding  on  a 
reasonable  conclusion  rather  than  on 
definitive  proof. 

Response:  NMFS  does  not  necessarily 
require  definitive  proof,  but  the 
Secretary  would  be  able  to  make  a 
finding  that  the  intentional  deployment 
on  or  encirclement  of  dolphins  with 
purse  seine  nets  "is  having  a  significant 
adverse  impact"  on  any  depleted 
dolphin  stock  in  the  ETP  only  if 
sufficient  evidence  were  available  to 
conclude  that  the  significant  impact  is 
due  to  the  fishery. 

Comments  on  Dolphin  Mortality  Limits 

Comment  47:  Two  commenters 
indicated  that  it  would  be  a  violation  of 
the  IDCPA  to  lift  tuna  embargoes  until 
the  per-stock  per-year  limits  have  been 
adopted. 


Response:  Per-stock  per-year  limits 
have  been  adopted.  The  Meeting  of  the 
Parties  agreed  to  a  global  allocation 
system  that  will  establish  a  per-stock 
per-year  DML  in  calendar  year  2000,  at 
a  level  of  0.2  percent  of  the  minimum 
population  estimate.  If  the  IDCP 
allocates  per-stock  per-year  DMLs  to  the 
national  level,  then  an  affirmative 
finding  will  require  a  nation's  per-stock 
mortality  to  stay  within  its  per-stock 
limits,  as  described  in  the  response  to 
Comment  7. 

Comment  48:  One  commenter 
indicated  that  the  Secretary  should 
make  a  finding  not  only  on  whether 
there  is  a  significant  adverse  impact  on 
cmy  depleted  dolphin  stock  in  the  ETP, 
but  also  on  whether  there  is  a  significant 
adverse  impact  on  any  marine  mammal 
stock. 

Response:  Under  paragraph  (g)  of  the 
DPCIA  (16  U.S.C.  1385(g)),  the  Secretary 
is  required  to  make  a  finding  only  on 
whether  the  intentional  deployment  on 
or  encirclement  of  dolphins  with  purse 
seine  nets  is  having  a  significant  adverse 
impact  on  any  "depleted  dolphin  stock" 
in  the  ETP. 

Comment  49:  One  commenter 
expressed  concern  that  it  is  not  practical 
for  vessel  permit  holders  to  request 
second  semester  DMLs  by  September  1 , 
of  the  year  before,  more  than  6  months 
in  advance.  The  commenter 
recommended  changing  the  application 
deadline  to  April  1 ,  3  months  before  the 
second  semester  begins. 

Response:  NMFS  recognizes  the 
difficulty  and  inconvenience  caused  by 
requesting  vessel  permit  holders  to 
request  a  half-year  DML  by  September  1, 
approximately  10  months  in  advance. 
Nevertheless,  under  the  Agreement  on 
the  IDCP  (Armex  IV,  section  1, 
paragraph  1),  nations  are  required  to 
submit  second  semester  DML  requests 
to  the  Meeting  of  the  Parties  prior  to 
October  1 .  However,  per-trip  DMLs  are 
available  for  vessels  which  do  not 
normally  fish  for  tuna  in  the  ETP,  but 
which  may  occasionally  desire  to 
participate  in  the  fishery  on  a  limited 
basis,  provided  that  such  vessels  and 
operators  meet  the  permit  requirements 
under  §  216.24(b). 

Comment  50:  Commenters  indicated 
that  the  IDCPA  encourages  vessel 
captains  to  make  at  least  one  intentional 
set  on  dolphins  every  year  before  April 
1,  which  creates  a  "use  or  lose" 
mentality.  This  language  contradicts  the 
intent  of  the  IDCPA  and  penalizes 
captains  who  try  to  reduce  dolphin 
mortality  instead  of  providing  rewards 
and  incentives.  The  commenter  stated 
that  the  language  at  §  216.24(c)(8)(iv) 
needs  to  be  deleted. 
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Response:  Under  the  Agreement  on 
the  IDCP  (Annex  IV,  section  II, 
paragraph  1),  any  vessel  which  is 
assigned  a  hill-year  DML  must  make  at 
least  one  set  on  dolphins  prior  to  April 
1  to  keep  from  losing  its  DML 
allocation.  An  intentional  set  on 
dolphins  does  not  necessarily  lead  to 
dolphin  mortality.  In  addition,  this 
requirement  is  part  of  the  process 
established  by  the  international  program 
for  deterring  frivolous  requests. 

Comment  51:  One  commenter 
suggested  revising  §  216.24(c)(8)(ii)  to 
read,  "Each  vessel  pennit  holder  that 
desires  a  DML  only  for  the  period  July 
1  to  December  31,  must  provide  to  the 
Administrator,  Southwest  Region,  by 
September  1,  the  name*  *  *.  NMFS  will 
forward  the  list  of  purse  seine  vessels  to 
the  Director  of  the  lATTC  on  or  before 
October  1  or  as  otherwise  required  by 
the  IDCP  for  assignment  of  a  DML  for 
the  6  month  period  ..." 

Response:  NMFS  agrees  and  has  made 
the  changes  to  accurately  reflect  the 
requirement  under  the  Agreement  on 
the  IDCP  to  forward  a  list  of  purse  seine 
vessels  to  the  Director  of  the  LATTC  on 
or  before  October  1,  rather  than  April  1, 
as  proposed. 

Comment  52:  One  commenter 
recommended  rewarding  skippers  who 
do  not  use  all  of  their  DMLs  by 
reallocating  additional  DMLs,  taken 
from  those  vessels  with  the  worst 
performance.  Operator  performance 
could  be  measured  by  Idll  rate  per  set 
or  kill  rate  per  ton. 

Response:  The  Meeting  of  the  Parties 
to  the  Agreement  on  the  IDCP  resolved 
to  establish  a  working  group  to  develop 
captain  incentives.  However,  NMFS  has 
not  developed  incentives  to  include  in 
the  interim  final  rule. 

Comment  53:  One  coimnenter 
recommended  that  NMFS  propose  a 
system  of  incentives  to  vessel  captains 
in  this  rule  as  required  by  the  IDCPA 
that  could  be  used  as  a  model  by  the 
international  community.  The 
commenter  stated  that  DMLs  are  not  an 
effective  incentive  to  achieve  low 
dolphin  mortality  since  DMLs  are  not 
performance-based  and  do  not  provide 
incentives  for  good  performance  to 
reach  the  zero  dolphin  mortality  rate 
goal. 

Response:  Recently,  the  Meeting  of 
the  Parties  established  a  working  group 
of  which  the  United  States  is  a  member 
to  develop  incentives  and  rewards  to 
encourage  vessel  operators  to  lower 
dolphin  mortality  and  serious  injury. 

Comment  54:  One  commenter 
recommended  that  NMFS  should  wait 
to  incorporate  the  DML  utilization 
standard  that  will  be  developed  by 
lATTC  staff  and  the  International 


Review  Panel  (IRP)  under  the 
Agreement  on  the  IDCP,  rather  than 
establish  a  utilization  standard  of  its 
ovra  (e.g.,  lose  its  DML  and  may  not  set 
on  dolphins  for  the  remainder  of  the 
year  if  no  dolphin  sets  are  made  prior 
to  April  1  of  that  year)  and  potentially 
undermine  the  IDCP. 

Response:  The  language  in  the  interim 
final  rule  reflects  the  current  language 
in  the  Agreement  on  the  IDCP  and  is 
consistent  with  the  IDCPA. 

Comment  55:  One  commenter 
indicated  that  the  "trading  in"  of 
imused  DMLs  to  vessels  requesting  a 
second  semester  DML  is  coimter  to  the 
IDCPA  intent  to  reduce  dolphin 
mortality  and  serious  injiuy  to  levels 
approaching  zero. 

Response:  The  procedure  for  issuing  a 
second  semester  DML  for  the  6-month 
period  July  1  to  December  31,  is  in 
accordance  with  the  procedure 
described  in  Annex  fV  of  the  Agreement 
on  the  IDCP  and  consistent  with  the 
goals  of  the  IDCPA.  In  addition,  second 
semester  DMLs  are  only  2/3  of  an 
annual  DML. 

Comment  56:  One  commenter 
strongly  supported  the  provision  that 
states,  "Any  vessel  that  exceeds  its 
assigned  DML  after  any  applicable 
adjustment  under  paragraph  (c)(8)(v)  of 
this  section  will  have  its  DML  for  the 
subsequent  year  reduced  by  150  percent 
of  the  overage." 

Response:  NMFS  agrees.  This 
requirement  is  consistent  with  the 
Agreement  on  the  IDCP,  Annex  IV, 
Section  III,  paragraph  6. 

Comment  57:  One  commenter 
suggested  the  language,  "By  March  15, 
the  Administrator,  Southwest  Region 
shall  notify  the  Director  of  the  lATTC  of 
any  imused  DML,  that  will  be  returned 
to  the  IDCP,  to  be  added  to  the  pool  of 
imuUlized  DML"  at  the  end  of 
§216.24(c)(8)(iv). 

Response:  NMFS  disagrees  since 
imder  the  Agreement  on  the  IDCP,  the 
Director  of  the  lATTC  will  use  data 
collected  from  the  international 
observer  program  to  determine  whether 
any  DMLs  will  not  be  used  or  whether 
any  DMLs  have  been  forfeited.  In  this 
case,  the  Administrator,  Southwest 
Region  will  not  need  to  notify  the 
Dfrector  of  the  L\TTC. 

Comment  58:  One  conunenter  urged 
NMFS  to  delete  the  phrase  "or 
exceeded"  from  paragraph 
216.24(c)(8)(x)(A)  ("when  the  vessel's 
DML,  as  adjusted,  is  reached  or 
exceeded;")  to  make  it  clear  that  once  a 
vessel  has  reached  its  DML,  the  vessel 
and  operator  permit  holders  must  not 
intentionally  deploy  a  purse  seine  net 
on  or  encircle  dolphins.  ■ 


Response:  NMFS  disagrees.  Although 
a  vessel  operator  must  not  intentionally 
deploy  a  purse  seine  net  on  or  encircle 
dolphins  intentionally  when  the  vessel's 
DML  is  reached,  sometimes  in  a  single 
set  a  vessel  unintentionally  exceeds  its 
DML.  If  so,  the  vessel  must  stop  fishing 
after  the  DML  is  "exceeded."  While  this 
situation  is  discouraged  and  should  be 
avoided,  it  is  not  in  itself  a  violation  of 
the  IDCPA  or  the  Agreement  on  the 
IDCP.  In  addition,  as  a  penalty,  the  next 
year's  DML  for  that  vessel  will  be 
reduced  by.  one  and  a  half  times  the 
amount  the  previous  year's  DML  was 
exceeded. 

Comment  59:  One  commenter 
indicated  that  in  paragraph 
216.24(c)(8){x)(B),  the  phrase  "in  the 
absence  of  the  notification  to  cease 
intentional  sets  on  dolphins"  is 
confusing  because  it  seems  misplaced 
and  suggested  editing  the  paragraph. 

Response:  NMFS  agrees  and  nas 
deleted  the  phrase  "in  the  absence  of 
the  notification  to  cease  intentional  sets 
on  dolphins"  since  it  does  not  provide 
any  additional  value  to  the  paragraph. 

Comments  on  Observers 

Comment  60:  Will  observers  provided 
by  the  Forum  Fisheries  Agency 
pursuant  to  the  South  Pacific  "Tuna 
Treaty  be  acceptable  to  the  lATTC  and 
NMFS  for  vessels  fishing  in  the  ETP 
whether  or  not  the  vessel  intends  to 
make  intentional  sets  on  dolphins? 

Response:  There  is  a  provision  in  the 
Agreement  on  the  IDCP  that  allows  the 
Director  of  the  lATTC  to  use  a  trained 
observer  from  another  international 
program  if  the  placement  of  an  observer 
from  the  On-Board  Observer  Program  is 
not  practical  and  the  vessel  will  not  set 
on  dolphins.  However,  Forum  Fisheries 
Agency  observers  are  not  currently 
recognized  by  the  Meeting  of  the  Parties. 

Comment  61:  One  commenter 
suggested  modifying  the  language  in  the 
proposed  rule  to  specify  that  the 
payment  of  observer  placement  fees  are 
submitted  to  the  Administrator, 
Southwest  Region,  and  that  the 
Administrator,  Southwest  Region  will 
then  forward  the  fees  to  the  applicable 
international  organization  (e.g.,  the 
LATTC). 

Response:  The  rule  has  been  modified 
to  indicate  the  fees  for  observer 
placement  will  be  forwarded  to  the 
applicable  international  organization  by 
the  Administrator,  Southwest  Region. 

Comment  62:  One  commenter 
indicated  that  the  methods  for 
communicating  marine  mammal 
mortality  data  by  observers,  as  well  as 
details  as  to  whether  the  data  will  be 
coded  or  made  secure  in  some  other 
way,  have  yet  to  be  finalized.  Therefore, 
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the  text  under  '  i  216.24(e)(2)  "Masters 
must  allow  obs  srvers  to  report,  in  coded 
form,  informal  on  by  radio  concerning 
the  take  of  mar  ne  manunals  and  other 
observer  collec  :ed  data  upon  request  of 
the  observer"  aiould  be  more  general. 

Response:  N'  4FS  agrees  and  has 
changed  the  lai  iguage  at  §  216(e)(2)  to 
read  "Masters  i  nust  allow  observers  to 
use  vessel  com  nunication  equipment  to 
report  informal  ion  concerning  the  take 
of  marine  mam  mals  and  other  observer 
collected  data  i  ipon  request  of  the 
observer." 

Comment  63  One  commenter  felt  that 
having  observe  "s  collect  information 
that  may  be  use  d  in  civil  or  criminal 
penalty  procee  lings  would  jeopardize 
the  safety  of  an  observer  and  lead  to 
data  falsificatic  n. 

Response:  Nl  AFS  disagrees.  NMFS  has 
the  authority  t(  use  observer  data  as 
evidence  in  civ  il  or  criminal  cases  and 
based  on  NMF! !'  experience  observing 
U.S.  tuna  purs*  seine  vessels  from  1976 
through  1995,  using  observer  data 
during  legal  pr  >ceedings  has  not 
jeopardized  th(  safety  of  an  observer  or 
led  to  data  fals  fication. 

Comment  64  One  commenter 
objected  to  an\  type  of  national  observer 
program  being  used  other  than  the 
lATTC  program  i  as  stated  in 
§216.24(b)(8)(ii). 

Response:  N  4FS  disagrees.  The 
Agreement  on  he  IDCP  allows  for  each 
Party  to  mainta  in  its  own  national 
observer  progrs  m  in  accordance  with 
the  provisions  af  Annex  II.  However,  at 
least  50  percen  t  of  the  observers  on  the 
vessels  of  each  Party  shall  be  lATTC 
observers. 

Comment  65  One  commenter 
indicated  that  he  observer  reports  are 
routinely  falsif  ed  and  that  is  the  only 
reason  the  ann  lal  fishery-wide  dolphin 
mortality  statis  tics  have  appeared  to 
drop  below  5,C  DO  animals. 

Response:  N  <AFS  recognizes  the 
possibility  thai  the  observer  reports  may 
be  falsified,  or  incorrect  for  other 
reasons,  and  tl:  erefore  continues  to 
support  and  ps  rticipate  in  the  IRP's 
efforts  to  ensui  e  observer  objectivity  and 
the  collection  i  if  accurate  and  reliable 
scientific  data. 


Comments  on 
Permits 


66: 


Comment 
suggested  that 
for  vessel 
is  excessive.  Ir 
expressed 
must  attend  a 
workshop  if 
DML. 

Response: 
up  to  45  days 


Vessel  and  Operator 


One  commenter 
a  45-day  processing  time 
pern  its  and  operator  permits 

addition,  the  commenter 
contusion  why  operators 
1  kipper  education 
thp  vessel  does  not  have  a 

NMFS  would  only  require 
process  an  application 


in  the  case  where  a  captain  must 
schedule  a  skipper  education  workshop 
to  qualify  for  an  operator  permit  or  a 
vessel  owner  must  schedule  a  vessel 
inspection  of  the  required  vessel  gear 
and  equipment  to  obtain  a  vessel 
permit.  Although  the  focus  of  the 
skipper  education  workshop  will  be  on 
dolphin  safety  requirements  and  the 
IDCP,  the  operator  may  accidentally 
encircle  a  marine  manunal  and  needs  to 
know  the  requirements  for  releasing  the 
animal  under  the  MMPA  and  the  IDCP. 

Comment  67:  One  commenter 
believes  that  NMFS  should  require  the 
release  of  marine  manunals  incidentally 
caught  in  a  piuse  seine  net  by  a  vessel 
that  does  not  have  a  DML.  The 
following  language  was  suggested  to 
bring  the  proposed  regulations  into 
conformance  with  the  Agreement  on  the 
IDCP's  requirement  under  Annex  VIII, 
paragraph  4:  "Any  vessel  that  captures 
marine  mammals  taken  incidental  to 
commercial  Ashing  operations  shall 
attempt  to  release  the  marine  mammals 
using  every  means  at  its  disposal, 
including  aborting  the  set.  Marine 
mammals  shall  be  inunediately  retiuned 
to  the  environment  where  captured 
without  further  injmy.  The  use  of  sharp 
or  pointed  instruments  to  remove  any 
marine  mammal  from  the  net  is 
prohibited." 

Response:  Comparable  language 
already  exists  in  §  216.24(d)  which 
requires  incidentally  taken  marine 
mammals  to  be  released  using 
procedures  such  as  hand  rescue  cind 
aborting  the  set  without  further  injiuy^  at 
the  earliest  effective  opportunity. 

Comment  68:  One  commenter 
indicated  the  proposed  regulatory  text 
pertaining  to  the  observer  fee  is 
confusing  and  should  be  clarified  in  the 
final  rule.  In  addition,  the  commenter 
indicated  that  it  is  not  clear  whether  the 
vessel  permit  application  would  be 
considered  adequate  and  complete  if  the 
observer  fee  had  not  been  paid. 
Moreover,  proposed  §  216.24(b)(8)(ii) 
included  confusing  language  about  the 
time  of  the  submission  of  the  observer 
fee  since  the  language  did  not  appear  to 
require  the  observer  fee  to  actually  be 
paid,  but  rather  to  the  consent  to 
payment  of  the  fee.  These  issues  need  to 
be  clarified  in  the  final  rule. 

Response:  NMFS  has  rewritten  this 
section  to  clarify  that  the  payment  of 
observer  fees  is  not  required  as  part  of 
the  application  process,  but  is  required 
for  the  permit  to  be  considered  valid. 
Under  the  IDCPA,  issuing  a  vessel 
permit  and  collecting  observers  fees  are 
not  dependent  upon  each  other. 

Comment  69:  Some  commenters  took 
issue  with  the  provision  that 
enforcement  action  wiU  not  be  taken  if 


a  prohibited  marine  mammal  species  is 
taken  using  a  purse  seine  provided  that 
the  animals  are  not  "reasonably 
observable"  at  the  time  the  skiff 
attached  to  the  net  is  released  from  the 
vessel  at  the  start  of  a  set  and  all  the 
procedures  required  by  the  applicable 
regulations  have  been  followed  and 
recommended  deleting  the  "reasonably 
observable"  language  ft'om  proposed 
§216.24(c)(8)(ix). 

Response:  NMFS  recognizes  that 
occasionally  a  prohibited  species  is  not 
detected  prior  to  the  time  the  skiff 
attached  to  the  net  is  released  from  the 
vessel  at  the  start  of  a  set.  To 
acconunodate  this  imlikely  event, 
NMFS  is  keeping  the  "reasonably 
observable"  language  in  the  regulatory 
text. 

Comment  70:  One  commenter 
questioned  whether  it  is  the  intent  of 
NMFS  to  require  a  tuna  purse  seine 
vessel  transiting  the  ETP  to  obtain  a 
vessel  permit  if  there  is  tuna  aboard  that 
was  caught  elsewhere  (e.g.,  western 
Pacific)  as  indicated  by  §  216.24(a)(2)(ii) 
which  states  "(ii)  It  is  unlawful  for  any 
person  using  a  United  States  purse  seine 
fishing  vessel  *  *  *  that  does  not  have  a 
valid  permit  obtained  under  these 
regulations  to  catch,  possess,  or  land 
tuna  if  any  part  of  the  vessel's  fishing 
trip  is  in  the  ETP." 

Response:  Under  §  216.24(a)(3), 
vessels  may  obtain  a  waiver  from  the 
prohibition  to  possess  or  land  tuna 
within  the  ETP  without  a  vessel  permit 
by  submitting  a  written  request  in 
advance  of  entering  the  ETP  to  the 
Assistant  Administrator,  Southwest 
Region. 

CoiTjme/jf  7i:  One  commenter 
believed  that  the  language  at 
§  216.24(b)(8)(v)  regarding  the  data 
release  form  should  be  modified  to 
clarify  that  by  using  a  permit,  the  permit 
holder  authorizes  the  release  of  all  data 
collected  by  observers  aboard  tuna 
purse  seine  vessels  to  NMFS  and  the 
lATTC. 

Response:  NMFS  agrees  and  has 
modified  the  language. 

Comment  72:  One  conunenter 
indicated  §  216.24(b)(8)(vi)  is  unclear  as 
written  and  needs  to  be  rewritten. 

Response:  NMFS  agrees  and  has 
rewritten  the  provision. 

Comment  73:  One  commenter  does 
not  imderstand  why  the  provision  for 
the  Administrator,  Southwest  Region  to 
produce  periodic  status  reports 
summarizing  stock  specific  dolphin 
mortalities  and  serious  injuries  is 
included  in  the  regulations  under  the 
permit  section.  In  addition,  the 
commenter  indicated  it  would  be 
helpful  to  "explain"  in  the  preamble  to 
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the  final  rule  how  fi^quently  these 
reports  are  expected  to  be  issued. 

Response:  The  provision  for  the 
Administrator,  Southwest  Region  to 
produce  periodic  status  reports 
summarizing  stock  specific  dolphin 
mortalities  and  serious  injuries  is 
included  under  the  permit  section  of  the 
regulations  since  the  permits  are  what 
allow  U.S.  tuna  purse  seine  fishing 
vessels  in  the  ETP  to  incidentally  take 
marine  mammals  during  the  course  of 
commercial  fishing  operations.  The 
reports  are  intended  to  provide  a 
mechanism  to  disseminate  information 
on  the  number  and  species  of  marine 
mammals  killed  or  seriously  injured 
luider  the  issued  permits.  The 
Administrator,  Southwest  Region 
intends  to  issue  these  reports  quarterly. 

Comment  74:  One  commenter 
recommended  inserting  a  cross 
reference  in  §  216.24(c){3){i)  to  indicate 
what  the  specific  requirements  and 
conditions  are  for  purse  seine  nets,  gear 
and  equipment  under  the  vessel 
inspection  provision  for  vessel  permit 
holders. 

Response:  NMFS  agrees  and  has 
added  the  cross  reference. 

Comment  75:  One  commenter 
recommended  rewriting  the 
introductory  sentence  of 
§  216.24(c)(8)(viii)  to  read,  "It  is 
unlawful  for  the  holder  of  a  vessel  or 
operator  permit  to  deploy  ..." 

Response:  NMFS  disagrees  since 
similar  language  is  included  in 
§  216.24(a). 

Comment  76:  One  commenter 
requested  that  §  216.24(d)  explain  how 
any  accidental  mortalities  or  serious 
injuries  would  be  treated. 

Response:  NMFS  disagrees  that 
§  216.24(d)  is  the  appropriate  place  to 
make  that  explanation.  Under  Annex  IV, 
section  I,  paragraph  6  of  the  Agreement 
on  the  IDCP,  incidental  mortalities 
caused  by  tuna  purse  seine  vessel 
permit  holders  operating  in  the  ETP 
without  an  assigned  DML  shall  be 
deducted  from  the  Reserve  DML 
Allocation  set  aside.  Tuna  harvested  in 
a  piu^se  seine  set  in  the  ETP  with  an 
accidental  dolphin  mortality  would  be 
considered  "non-dolphin-safe." 

Comment  77:  One  commenter 
indicated  that  the  language  in 
216.24(b)(1)  seems  to  allow  a  vessel 
permit  holder  to  transfer  the  vessel 
permit  to  a  new  owner  when  the  vessel 
owrnership  changes,  yet  there  is  no 
language  that  requires  the  new  owner  to 
notify  NMFS. 

Response:  Vessel  permits  are  not 
transferable.  The  language  in 
§  216.24(b)(1)  has  been  modified  by 
deleting  "except  that  a  permit  may  be 


transferred  to  the  new  owner  when  the 
vessel  owrnership  changes." 

Comment  78:  One  commenter 
indicated  that  the  regulations  do  not 
require  the  vessel  and  operator  permit 
applicant  to  use  a  standardized  form, 
nor  does  there  seem  to  be  a  requirement 
for  the  applicant  to  certify  the  accuracy 
of  the  information  contained  in  the 
application.  The  commenter  also 
believed  that  the  application  form  or 
regulations  should  include  language 
that  states  that,  if  the  applicant 
knowingly  or  materially  falsified  the 
information  contained  in  the 
application,  the  permit  will  be  denied  or 
revoked. 

Response:  Applicants  are  required  to 
use  standardized  vessel  and  operator 
permit  application  forms  approved  by 
the  Office  of  Management  cuid  Budget. 
The  forms  require  the  applicants  to 
certify,  under  penalty  of  perjury,  that 
the  information  is  true  and  complete. 

Comment  79:  One  commenter 
believes  vessels  that  do  not 
intentionally  take  marine  mammals 
should  be  required  to  carry  all  the 
special  dolphin  safety  equipment  and 
gear  (e.g.,  rafts  and  face  masks)  so  that 
accidentally  caught  dolphins  may  be 
released  using  every  means  at  its 
disposal.  The  commenter  would  like  the 
regulations  modified  to  require  vessels 
that  do  not  practice  purse  seining  fish 
on  dolphins  to  carry  a  raft  and  face 
masks. 

Response:  Although  the  use  of  a  raft 
and  face  mask  coidd  facilitate  the 
release  of  an  accidentally  caught 
dolphin,  the  IDCPA  does  not  require 
vessels  not  fishing  on  dolphin  and  not 
assigned  a  DML  to  carry  the  equipment. 
Furthermore,  since  accidental  sets  are 
rare  events  and  the  vessel  operator  is 
required  to  use  procedures  such  as  hand 
release  and  aborting  the  set  at  the 
earliest  effective  opportunity  to  prevent 
injury,  NMFS  decided  the  vessel 
operator  and  owner  shoidd  determine 
whether  having  a  raft  and  face  mask 
aboard  the  vessel  might  eliminate  the 
need  to  abort  a  set  under  some 
circumstances.  However,  NMFS 
recommends  the  use  of  one  or  more  rafts 
and  face  masks  or  view  boxes  to  aid  in 
the  rescue  of  dolphins. 

Comment  80:  One  commenter 
suggested  that  §  216.24(b)(4)  should 
cross  reference  the  vessel  inspection 
provisions  that  will  be  used  to  verify 
whether  the  vessel  possesses  the 
required  dolphin  safety  gear. 

Response:  NMFS  does  not  think  the 
cross  reference  is  necessary  since  the 
vessel  inspection  provision  at 
§  216.24(c)(3)  contains  a  cross  reference 
to  the  required  gear  and  equipment 
necessary  for  a  valid  vessel  permit. 


Comments  on  Sundown  Sets 

Comment  81:  Commenters  felt  NMFS' 
interpretation  of  section  303(a)(2)(B)(V) 
of  the  MMPA  is  contrary  to  the  intent 
and  meaning  of  the  law.  The  law  clearly 
states  that  backdown  procedures  must 
be  completed  30  minutes  before 
sundown,  whereas  the  proposed  rule 
would  have  required  backdown  to  be 
completed  30  minutes  after  sundown.  If 
NMFS  believes  that  Congress  erred, 
NMFS  should  seek  an  amendment  to  the 
statute,  rather  than  promulgating 
regulations  weaker  than  required  by  the 
law  to  fix  a  potential  typographical 
error.  NMFS  also  received  conmients  in 
support  of  the  proposed  rule  on  sunset 
sets  because  the  language  of  the  rule  is 
consistent  with  the  Agreement  on  the 
IDCP. 

Response:  NMFS  disagrees  since  the 
previous  regulations,  previous 
amendments  to  the  MMPA,  the  La  JoUa 
Agreement  and  the  IDCP  all  specify  that 
backdown  procedures  must  be 
completed  no  later  than  one-half  hour 
after  sxmdown.  Furthermore,  under  the 
Agreement  on  the  IDCP,  signatory 
nations  agreed  that  the  backdown 
procedure  must  be  completed  no  later 
than  one-half  hour  after  sundown.  Since 
no  congressional  reports  or  colloquy 
indicated  that  this  "revision"  was 
adopted  purposefully.  NMFS  concludes 
the  language  in  the  IDCPA  stating  that 
backdown  procedures  must  be 
completed  no  later  than  one-half  hour 
before  sundown  must  have  been  a 
drafting  error. 

Comment  82:  One  commenter  felt  that 
"sufficiently  in  advance  of  simdown" 
should  be  clearly  defined  as  a  period  of 
time  such  as  2  hours. 

Response:  NMFS  agrees  and  has 
determined  that  "sufficiently  in  advance 
of  sundown"  is  if  the  seine  skiff  is  let 
go  90  or  more  minutes  before  simset. 
This  is  based  on  earlier  analysis  of  the 
length  of  daytime  sets  in  the  U.S.  fleet 
in  the  late  1980s.  The  analysis  showed 
that  96  percent  of  the  daytime  sets  took 
no  more  than  120  minutes  from  the  time 
the  seine  skiff  was  let  go  until  the 
completion  of  backdown. 

Comments  on  Official  and  Alternative 
Marks 

Comment  83:  The  regulations  should 
allow  for  alternative  marks  in  addition 
to  the  official  mark.  The  regidations 
should  allow  alternative  marks  to  use  a 
tracking  and  verification  system  other 
than  the  official  tracking  system  and  a 
method  for  obtaining  a  determination 
from  the  agency  that  the  proposed 
alternative  tracking  and  verification 
program  is  comparable  to  the  official 
program.  Other  commenters  indicated 
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Comment  85:  One  commenter 
indicated  that  there  should  only  be  a 
single  labeling  standard  and  that  no 
alternative  labels  should  be  permitted. 

Response:  There  is  only  one  currently 
applicable  standard  for  dolphin-safe 
tuna  (for  ETP  purse  seine  vessels:  no 
dolphins  were  killed  or  seriously 
injured  during  the  sets  in  which  the 
tuna  were  caught).  However,  the  IDCPA 
does  allow  for  the  use  of  alternative 
marks,  and  NMFS  sees  no  basis  for 
prohibiting  the  use  of  alternative  marks. 

Comment  86:  One  commenter  felt  that 
there  is  a  distinction  between 
"alternate"  and  "alternative"  marks.  An 
alternate  mark  could  be  used  in 
conjunction  with  the  official  mark  and 
an  alternative  mark  could  be  used  in 
lieu  of  the  official  mark. 

Response:  The  IDCPA  states  that  a 
tuna  product  that  bears  the  official 
dolphin-safe  mark  shall  not  bear  any 
other,  label  or  mark  that  refers  to 
dolphins,  porpoises,  or  marine 
mamjuals. 

Comment  87:  One  conmienter  felt  that 
the  alternative  mark  must  achieve  a 
standard  that,  at  a  minimum,  is 
equivalent  to  the  official  mark. 

Response:  NMFS  agrees.  Upon 
analysis  of  DPCIA  paragraph  (d)(3KC), 
NMFS  has  concluded  that  the  standards 
for  using  an  alternative  mark  must  meet, 
or  exceed,  the  standards  established  for 
the  official  mark. 

Comments  on  Tuna  Tracking  and 
Verification  Program 

Comment  88:  One  commenter 
expressed  concern  about  the  practicality 
of  having  the  signed  Tuna  Tracking 
Form  (TTF)  delivered  within  5  days  of 
the  end  of  the  trip  to  the  Regional 
Administrator,  Southwest  Region  for 
remote  or  foreign  ports.  The  commenter 
indicated  that  it  may  be  imrealistic  to 
have  the  form  postmarked  within  5  days 
of  the  end  of  the  trip. 

Response:  In  most  cases,  a 
representative  of  NMFS  will  meet  the 
fishing  vessel  and  receive  the  TTFs.  In 
cases  where  the  NMFS  representative 
does  not  meet  the  vessel,  the  lATTC 
observer  can  deliver  the  TTFs  to  the 
LATTC  office,  and  the  forms  can  be 
forwarded  to  NMFS  from  that  location 
within  5  working  days  of  the  end  of  the 
trip. 

Comment  89:  One  commenter 
suggested  including  an  explanation  of 
"fish  condition"  similar  to  the 
explanation  provided  in  216.94(b)(5)(i) 
"round,  loin,  dressed,  gilled  and  gutted, 
other"  for  §  216.94(b)(2)  "designation  of 
each  container,  species,  fish  condition, 
and  weight  of  tuna  in  each  container" 


and  that  the  term  "fish  condition"  be 
used  consistently  throughout  the  final 
rule.  Another  commenter  suggested 
using  the  term  "fish  status"  instead  of 
the  term  "fish  condition." 

Response:  NMFS  agrees  that  the 
meaning  of  the  term  "fish  condition"  as 
it  appears  in  §  216.94(b)(2)  is  not 
consistent  with  the  meaning  of  the  term 
as  it  appears  in  §  216.94(b)(5)(i).  The 
term  "fish  condition"  in  §  216.94(b)(2) 
has  been  changed  to  "product 
description." 

Comment  90:  One  commenter  felt  that 
it  was  premature  to  specifically  define 
the  details  of  the  observer  duties 
pertaining  to  the  tracking  and 
verification  of  tima  since  the  tracking 
program  has  not  been  finalized  by  the 
Parties  to  the  Agreement  on  the  IDCP. 

Response:  An  international  tracking 
and  verification  program  using  TTFs  has 
been  adopted  by  the  Parties  to  the 
Agreement  on  the  IDCP.  At  the  second 
Meeting  of  the  Parties,  in  June  1999,  a 
tuna  tracking  and  verification  working 
group  was  created  to  develop  the 
elements  of  the  international  tracking 
amd  verification  program.  Nevertheless, 
NMFS  must  develop  a  tuna  tracking  and 
verification  program  in  order  to 
implement  the  IDCPA.  This  interim 
final  rule  establishes  a  tuna  tracking  and 
verification  program  that  is  consistent, 
to  the  maximum  extent  practicable,  with 
both  the  IDCPA  and  the  international 
program. 

Comment  91:  One  commenter 
suggested  it  might  be  appropriate  for 
vessel  owners  to  share  the  burden  of 
maintaining  trip  report  records  in 
addition  to  exporters,  transhippers, 
importers,  and  processors  as  described 
in  §  216.94(d). 

Response:  Section  216.94  of  the 
regulations  does  not  impose  reporting 
requirements,  beyond  the  certification 
of  TTFs,  compelling  vessel  captains  to 
maintain  records.  The  on-board  observer 
is  responsible  for  maintaining  the  TTFs, 
which  vessel  captains  are  required  to 
sign,  until  the  end  of  the  trip. 

Comment  92:  Two  commenters 
believed  that  the  regulations  will  lift  the 
embargo  on  non-dolphin-safe  tuna 
before  an  international  tracking  system 
is  in  place.  Fiulhermore,  it  would  be 
contrary  to  the  requirements  of  the 
IDCPA  to  institute  final  implementing 
regulations  allowing  tuna  imports  before 
the  international  tracking  and 
verification  programs  have  been  agreed 
to  and  are  in  place. 

Response:  An  international  tracking 
and  verification  program  using  TTFs  has 
been  adopted  by  the  Parties  to  the  IDCP. 
At  the  second  Meeting  of  the  Parties,  a 
tuna  tracking  and  verification  working 
group  was  created  to  develop  the 
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elements  of  the  international  tracking 
and  verification  program.  In  addition, 
nations  must  apply  for  and  receive  an 
affirmative  finding  under  the  IDCPA 
before  tuna  may  be  imported  into  the 
United  States.  To  receive  an  affirmative 
finding,  nations  must  submit 
documentary  evidence  that  will  allow 
the  Secretary  to  make  a  determination  of 
compliance  with  the  IDCP. 

Comment  93:  One  commenter 
recommended  that  a  harvesting  nation 
must  have  a  tracking  and  verification 
system  for  all  tuna  it  harvests,  not  just 
the  tima  it  imports. 

Response:  NMFS  has  no  authority  to 
require  a  nation  to  implement  a  tuna 
tracking  and  verification  program. 
However,  each  party  to  the  IDCP 
agreement  is  required  to  implement  a 
tuna  tracking  and  verification  program 
in  its  respective  territory,  on  vessels 
subject  to  its  jiu-isdiction  and  in  marine 
areas  with  respect  to  which  it  exercises 
sovereignty  with  respect  to  ETP 
harvested  tiuia.  The  U.S.  tracking  and 
verification  plan  includes  all  U.S. 
caught  tuna  and  all  tuna  imported  into 
the  United  States  from  the  ETP. 

Comment  94:  One  commenter 
indicated  that  there  needs  to  be  two 
certification  processes  to  allow  tuna  to 
be  imported  into  the  United  States.  One 
certification  would  be  for  tima  caught 
by  purse  seine  vessels  fishing  within  the 
ETP  and  the  other  certification  would  be 
for  tiina  caught  by  purse  seine  vessels, 
or  by  other  fisheries,  outside  the  ETP. 

Response:  NMFS  agrees.  The  NOAA 
Form  370,  Certificate  of  Origin,  allows 
for  the  appropriate  certification  of  tuna, 
except  fresh  tima,  imported  into  the 
United  States.  The  DPCIA  and  these 
regulations  require  different 
certifications  for  tima  harvested  in 
different  ocean  areas  and  by  different 
gear  types. 

Comment  95:  One  commenter 
indicated  that  §  216.93(b)  would  be 
clearer  and  conform  better  to  other 
provisions  of  the  proposed  rule  if  it 
were  revised  to  read:  "the  documents 
are  endorsed  as  required  by 
§  216.92(a)(4)  and  the  final  processor 
delivers  the  endorsed  documents  to  the 
Administrator,  Southwest  Region,  or  to 
the  U.S.  Customs  Service." 

Response:  NMFS  agrees  and  has  made 
the  suggested  change. 

-  Comment  96:  One  commenter 
believed  that  it  would  be  impractical  for 
U.S.  Customs  to  receive  the  Fisheries 
Certificate  of  Origin  at  the  time  of 
import  because  of  existing  duties  and 
responsibilities  of  the  U.S.  Custom 
Service  and  limited  available  personnel. 
The  commenter  suggested  that  the 
importer  retain  the  required 


documentation  for  later  verification  by 
either  NMFS  or  U.S.  Customs. 

Response:  NMFS  has  depended  on 
U.S.  Customs  offices  aroimd  the  United 
States  and  in  Puerto  Rico  for  a  number 
of  years.  Only  the  U.S.  Customs  Service 
can  assiu-e  that  the  NOAA  Form  370 
accompanies  imported  shipments  of 
tuna.  Under  the  interim  final  rule, 
importers  are  required  to  include  the 
NOAA  Form  370,  Certificate  of  Origin, 
with  all  other  required  import 
documents  when  the  documents  are 
filed  with  U.S.  Customs.  In  addition, 
importers  are  required  by 
§§  216.94(d)(1)  and  216.94(d)(2)  to:  (1) 
maintain  their  tuna  import  records  for  a 
period  of  3  years,  and  (2)  to  provide 
copies  of  such  records  requested  by  the 
Administrator,  Southwest  Region  within 
30  days  of  receiving  a  written  request. 

Comment  97:  One  conunenter  asked 
whether  the  sentence  in  §  216.94,  "The 
tracking  program  includes  procedm^s 
and  reports  for  use  when  importing  tuna 
into  the  U.S.  and  diuing  domestic  purse 
seine  fishing,  processing,  and  marketing 
into  the  U.S.  and  abroad  ..."  was 
intended  to  include  fishing  by  U.S. 
vessels  in  waters  not  subject  to  U.S. 
jiuisdiction.  If  so,  the  commenter 
suggested  it  would  be  more  acciirate  to 
revise  this  provision  to  read:  "diuing 
purse  seine  fishing  operations  by  U.S. 
vessels ..." 

Response:  NMFS  agrees  that  one 
could  misunderstand  "domestic  purse 
seine  fishing"  to  mean  that  vessels  are 
fishing  within  the  U.S.  Exclusive 
Economic  Zone;  therefore,  the  requested 
change  has  been  made. 

Comment  98:  Commenters  indicated 
that  the  IDCPA  does  not  sanction  the 
collection  of  information  about  gear 
type  and  method  of  capture  on  the 
Fisheries  Certificate  of  Origin.  In 
addition,  the  collection  of  such 
information  is  contrary  to  the  intent  of 
the  Panama  Declaration  and 
inconsistent  with  the  IDCPA.  Collecting 
such  information  on  the  Fisheries 
Certificate  of  Origin  will  imdermine  the 
IDCP.  Finally,  the  regulations  should 
not  require  observer  data  forms  to 
accompany  imported  tiuia. 

Response:  NMFS  disagrees  in  part. 
Information  collected  on  the  Fisheries 
Certificate  of  Origin  includes  gear  type 
because  the  use  of  some  gear  types 
indicates  the  tuna  was  not  caught  in 
association  writh  dolphin,  while  the  use 
of  other  gear  types  indicate  interactions 
with  dolphins  (and  require  captain 
statements,  etc.).  Moreover,  NMFS  is  not 
requiring  observer  data  forms  or  TTFs  to 
accompany  imported  tuna. 

Comment  99:  One  commenter 
expressed  concern  that  the  proposed 
lATTC  tracking  system  has  no 


provisions  for  international  inspections 
or  enforcement. 

Response:  The  international  tracking 
and  verification  system  approved  by  the 
Parties  to  the  Agreement  of  the  IDCP 
contains  provisions  for  development  of 
an  international  program  to  facilitate 
general  reviews  and  spot  checks  of 
national  tracking  and  verification 
programs.  La  addition,  the  Parties  have 
agreed  to  make  TTFs  and 
documentation  on  national  tracking  and 
verification  programs  available  to  the 
lATTC's  IRP.  The  IRP  can  then 
recommend  a  nation  take  enforcement 
action  on  a  violation. 

Comment  100:  One  commenter 
indicated  that  it  is  not  clear  what  effort 
NMFS  intends  to  undertake  to  observe 
and  monitor  offloading,  deliveries,  and 
processing  of  yellowfin  tiuia.  It  would 
be  useful  if  NMFS  were  to  provide  an 
estimate  of  the  effort  (annual  budget, 
total  hours  per  year,  percentage  of  off 
loadings  and  deliveries)  expected  to  be 
made  to  track  tuna  under  the  tracking 
and  verification  program.  If  only  a  few 
off  loadings  are  expected  to  be  observed 
each  year,  then  maybe  the  reporting 
biwden  to  provide  advance  notice  of  the 
scheduled  arrival  in  port  may 'not  be 
necessary. 

Response:  NMFS  plans  to  monitor  all 
off  loadings  by  U.S.  purse  seine  vessels 
fishing  in  the  ETP  and  does  not  consider 
the  time  for  a  radio  message  and/ or  a 
phone  call  to  be  overly  burdensome. 
NMFS  requested  and  has  received 
funding  to  operate  the  tima  tracking  and 
verification  program  and  hire  two 
inspectors  to  monitor  the  unloading  of 
tuna  from  U.S.  tuna  purse  seine  vessels. 

Comment  101:  One  commenter 
indicated  that  the  practicality  of 
tracking  tuna  throughout  a  trip  is  not 
realistic  for  one  observer.  The 
commenter  suggested  mandatory  use  of 
wide-angle  time-lapse  cameras  encoded 
with  position  data  in  addition  to 
observers. 

Response:  NMFS  disagrees  since  there 
is  no  data  that  supports  the  conclusion 
that  any  type  of  camera  would  be  more 
efficient  than  a  trained  observer 
assigned  to  a  vessel. 

Comment  102:  One  commenter 
indicated  NMFS  should  clarify  that  the 
requirement  to  notify  NMFS  at  least  48 
hoius  prior  to  unloading  fish  only 
pertains  to  U.S.  vessels.  In  addition,  the 
commenter  indicated  that  NMFS  does 
not  have  the  authority  to  inspect  and 
monitor  U.S.  vessels  unloading  in 
foreign  nations  because  the  Declaration 
of  Panama  and  the  Agreement  on  the 
IDCP  (Article  XVI  paragraph  1)  reserves 
the  right  to  the  sovereign  territory  to 
exercise  enforcement  authority. 
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2  70, 


harvested  by  piu-se  seiners  fishing  in  the 
ETP  are  codified  at  §  216.24(f)(9). 

Comment  106:  One  commenter 
suggested  referencing  the  effective  date 
of  the  Agreement  on  the  IDCP  in 
§§216.24(f)(7)(i)(A)and 
216.24{f)(7)(i)(C)  to  facilitate  the 
application  of  the  provision. 

Response:  NMFS  agrees  and  has 
added  the  date  that  section  4  of  the 
IDCPA  became  effective  (March  3,  1999) 
to  those  paragraphs  of  the  regulations. 
March  3  was  the  date  that  the  Secretary 
of  State  certified  that  the  Agreement  on 
the  IDCP  was  effective  and  in  force. 

Comments  on  Mixed  Wells 

Comment  107:  Several  commenters 
questioned  NMFS'  proposal  to  (1)  allow 
mixed  wells,  containing  both  dolphin- 
safe  and  non-dolphin-safe  tuna;  (2)  not 
require  sealed  wells  or  some  other 
equally  effective  method  for  tradking 
and  verifying  the  tuna  caught  in  the 
ETP;  and  (3)  not  require  monitoring  and 
certifying  of  the  caught  tuna  brought 
aboard  the  vessel  and  the  loading  of  the 
wells  below  deck. 

Response:  NMFS  disagrees.  Under  the 
DPCIA,  the  Secretary  may  make 
adjustments  as  appropriate  to  the 
regulations  to  implement  an 
international  tracking  and  verification 
program  that  meets  or  exceeds  the 
minimum  requirements  established 
under  the  DPCIA.  NMFS  has 
determined  that  the  U.S.  tracking  and 
verification  program  meets  the 
minimiun  requirements.  Sealing  and 
unsealing  wells  during  a  trip  does  not 
provide  additional  confidence  of  the 
well  contents  than  having  an  observer 
record  the  contents  of  the  well  diu-ing 
the  loading  process  and  during  periodic 
inspections.  The  observer  will  record 
the  information  on  the  TTF.  The 
likelihood  of  fish  being  transferred 
between  wells  is  rare  and  does  not 
support  the  need  for  placing  one 
observer  above  deck  and  another 
observer  below  deck.  Having  two 
observers  aboard  a  vessel  would  be  cost 
prohibitive  and  redimdant.  The  two 
mixed  well  exceptions  were  added  by 
the  Parties  to  the  Agreement  on  the 
IDCP  to  accommodate  rare  occurrences 
in  a  reasonable  manner.  The  lATTC  is 
monitoring  the  occurrence  of  mixed 
wells  and  will  report  at  its  June  2000 
meeting  on  the  frequency  of  a  mixed 
well  event.  If  this  monitoring  shows  that 
the  frequency  of  mixed  wells  is  not  a 
rare  event,  >^FS  will  reconsider 
whether  it  will  allow  the  use  of  mixed 
wells.  Also,  paragraph  (f)  of  DPCIA 
requires  regulations  to  address  all  those 
points,  but  not  necessarily  that  NMFS 
implement  each  of  them. 


Comment  108:  Commenters  expressed 
concern  that  dolphin-safe  tuna  in  mixed 
wells  would  be  based  on  observers' 
estimates  of  weight  and  that  no 
provision  is  made  for  how  an  observer 
will  make  a  weight  estimate  of  tima  and 
the  accuracy  of  such  an  estimate.  This 
procedure  is  not  "equally  effective"  to 
having  separate,  sealed  wells  as 
envisioned  by  Congress.  NMFS  should 
amend  the  proposed  rule  to  prohibit  the 
mixing  of  tuna  and  to  require  sealed 
wells.  Any  non-dolphin-safe  tuna 
dumped  into  a  previously  dolphin-safe 
well  should  be  treated  as  "non-dolphin- 
safe"  since  the  cannery  will  not  be  able 
to  distinguish  dolphin-safe  tima  from 
non-dolphin-safe  tuna  during  the 
canning  of  the  tuna.  The  consumer 
cannot  be  guaranteed  that  a  particular 
fish  is  "dolphin-safe." 

Response:  NMFS  disagrees  and  has 
decided  to  allow  the  use  of  mixed  wells 
under  two  very  specific  and  limited 
circiunstances.  Occasionally,  a  well 
already  designated  as  "dolphin-safe" 
and  containing  some  amoimt  of 
dolphin-safe  tuna  may  be  loaded  with 
tuna  caught  in  a  set  in  which  a  dead  or 
seriously  injiu-ed  dolphin  is  discovered 
diuing  the  loading  process.  Once  such 
non-dolphin-safe  tuna  is  loaded  into  the 
well,  it  is  re-designated  as  a  "mixed" 
well,  and  all  tuna  loaded  into  that  well 
for  the  remainder  of  the  trip  is  "non- 
dolphin-safe."  When  the  contents  of 
such  "mixed  well"  are  luiloaded,  the 
tuna  is  weighed  and  separated 
according  to  the  observer's  report  of  the 
estimated  weight  of  dolphin-safe  and 
non-dolphin-safe  tuna  contained  in  that 
well.  In  addition,  15  percent  of  the 
dolphin-safe  tuna  will  be  designated  as 
"non-dolphin-safe"  at  the  time  of 
unloading  to  provide  a  buffer  between 
the  dolphin-safe  tuna  and  the  non- 
dolphin-safe  tuna.  NMFS  is  allowing 
this  exception,  but  will  monitor  the 
frequency  of  occurrence  to  determine 
whether  this  exception  needs  to  be 
reconsidered.  Moreover,  as  part  of 
training,  observers  are  taught  to  estimate 
the  weight  of  fish  loaded  inside  a  brailer 
and  the  LATTC  can  provide  the  observer 
with  information  about  the  carrying 
capacity  of  the  vessel  and  its  wells.  The 
second  mixed  well  case  would  occur  at 
the  end  of  a  trip  if  all  available  wells 
were  used  and  an  opportunity  for  one 
last  set  occurs.  In  this  case  dolphin-safe 
tuna  could  be  loaded  on  top  of  non- 
dolphin-safe  tima  provided  a  physical 
barrier  such  as  netting  is  used  to  prevent 
the  mixing  of  the  non-dolphin-safe  and 
dolphin-safe  tuna.  The  use  of  mixed 
wells  is  consistent  with  the 
international  tracking  and  verification 
program.  Although  there  is  no  physical 
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barrier  or  other  way  of  identiiying  a 
particular  fish  luiloaded  from  a  mixed 
well  described  in  the  first  scenario  as 
"dolphin-safe,"  the  15  percent  weight 
buffer  establishes  a  safety  margin  to 
ensiue  non-dolphin-safe  tuna  is  not 
labeled  "dolphin-safe,"  and  it  could 
compromise  the  quality  of  the  fish. 

Comment  109:  One  comraenter 
indicated  that  the  regulations  should 
allow  the  observer  to  estimate  the 
weight  of  loaded  tuna  and  allow  the 
operator  to  place  a  net  or  similar  marker 
in  the  well  to  separate  the  dolphin-safe 
from  the  non-dolphin-safe  tuna. 
Response:  Although  the  observer 
estimates  the  weight,  species,  and  the 
status  of  fish  loaded  into  each  well, 
there  are  only  two  allowed 
circumstances  for  mixed  wells.  A  net  or 
similar  marker  may  only  be  used  to 
separate  dolphin-safe  tiina  from  non- 
dolphin-safe  tuna  during  the  last  set  of 
a  trip  when  all  the  available  wells  are 
full,  and  there  is  an  opportimity  to  load 
dolphin-safe  tuna  in  a  non-dolphin-safe 
designated  well.  Otherwise, 
indiscriminate  use  of  nets  or  other 
materials  throughout  the  wells  could 
lead  to  confusion  over  what  is  "dolphin- 
safe." 

Comments  on  Additional  Topics 

Comment  110:  One  commenter 
indicated  that  it  would  have  been  more 
accurate  to  state  in  the  "supplementary 
information"  section  of  the  proposed 
rule  that  the  annual  dolphin  mortality 
in  the  eastern  Pacific  Ocean  had  been 
reduced  to  below  5,000  animals  by 
1993,  6  years  ahead  of  the  schedule 
established  imder  the  La  Jolla 
Agreement. 

Response:  NMFS  agrees.  The  annual 
dolphin  mortality  in  the  ETP  had  been 
reduced  to  below  5,000  animals  since 
1993,  6  years  ahead  of  the  schedule 
established  under  the  La  Jolla 
Agreement. 

Comment  111:  One  commenter 
indicated  that  the  preamble  of  the 
proposed  rule  should  have  clearly 
indicated  that  the  IDCP  is  in  force  by 
not  using  certain  future  tense  verbs  in 
the  codified  text  of  the  rule. 

Response:  NMFS  agrees. 

Comment  112:  One  commenter  asked 
why  the  difference  in  the  definition  of 
"ETP"  between  the  DPCIA  (east  to  160° 
W)  and  the  Agreement  on  the  IDCP  (east 
to  150°  W)  would  not  affect  foreign 
vessels. 

Response:  Foreign  vessels  will  not  be 
affected  by  these  regulations  except 
when  keeping  records  for  dolphin-safe 
labels  destined  for  the  U.S.  market  and 
the  harvests  occur  between  160°  W  and 
150°  W.  However,  tuna  imports  into  the 
United  States  will  be  subject  to  the 


DPCIA's  ETP  definition.  The  DPCIA 
defines  the  ETP  as  the  area  of  the  Pacific 
Ocean  bounded  by  the  160°  West 
meridian,  whereas  the  Agreement  on  the 
IDCP  defines  the  ETP  as  the  area  of  the 
Pacific  Ocean  west  to  the  150°. 
According  to  the  lATTC  observer  data, 
no  intentional  sets  have  been  made  on 
dolphin  west  of  150°  W. 

Comment  113:  One  commenter 
suggested  deleting  the  phrase,  "that 
would  otherwise  be  under  embargo" 
from  the  sentence  "These  regulations 
would  allow  the  entry  of  yellowfin  tuna 
into  the  United  States  under  certain 
conditions  from  nations  signatory  to  the 
IDCP  that  otherwise  would  be  under 
embargo"  in  the  siunmary  section  of  the 
proposed  rule  since  it  doesn't  add  any 
meaning  to  the  sentence. 

Response:  NMFS  agrees.  The 
simimary  section  for  this  interim  final 
rule  reads  "This  interim  final  rule  will 
allow  the  entry  of  yellowfin  tuna  into 
the  United  States  under  certain 
conditions  from  nations  fully  complying 
with  the  International  Dolphin 
Conservation  Program  (IDCP)." 

Comment  114:  One  commenter 
recommended  expanding  the  penalties 
language  codified  at  §  216.24(g)  to 
include  tuna  imports  and  labeling 
violations. 

Response:  NMFS  disagrees.  50  CFR 
216.95,  which  is  applicable  to  purse 
seine  vessels  greater  than  400  st  (362.8 
mt)  carrying  capacity,  specifically 
prohibits  any  person  from  making  a 
knowing  and  willful  false  statement  or 
false  endorsement  related  to  dolphin- 
safe  tuna  requirements,  or  the 
importation  of  dolphin-safe  tuna,  and 
specifies  that  a  violator  is  liable  for  a 
civil  penalty  not  to  exceed  $100,000. 
Labeling  violations  would  be  prosecuted 
by  the  Federal  Trade  Commission  which 
is  responsible  for  enforcing  the  Federal 
Trade  Conunission  Act  (FTCA)  and  the 
DPCIA  which  states  that  violations  of 
the  labeling  standard  are  violations  of 
the  FTCA. 

Comment  115:  Several  commenters 
indicatedlhat  the  regulations  must  be 
made  fully  consistent  with  the 
Declaration  of  Panama  and  the  IDCP 
Agreement. 

Response:  NMFS  agrees  and  will 
follow  the  Agreement  on  the  IDCP  to  the 
extent  allowable  under  the  IDCPA. 
NMFS  presumes  Congress  intended  the 
IDCPA  to  be  consistent  with  the  IDCP 
and  Declaration  of  Panama. 

Comment  116:  One  commenter 
suggested  replacing  the  word  "skipjack" 
with  the  words  "yellowfin  tuna"  in  the 
"supplementary  information"  of  the 
proposed  rule  under  the  rubric  for 
Harmonized  Tariff^  Schedule  Numbers 
"For  instance,  a  shipment  of  skipjack 


harvested  by  longline  may  require  an 
FCO  because  the  importer  ..."  since 
skipjack  tuna  are  not  harvested  by 
longline. 

Response:  NMFS  disagrees  because 
skipjack  are  occasionally  caught  using 
longline  gear.  The  example  is  not  used* 
in  the  interim  final  rule. 

Comment  117:  One  commenter 
indicated  that  the  regulations  should 
not  be  a  forum  to  cover  up  the  failure 
of  the  Clinton  Administration  to 
negotiate  an  agreement  consistent  with 
U.S.  law. 

Response:  The  Agreement  on  the 
IDCP  is  consistent  with  U.S.  law. 

Comment  118:  One  commenter 
suggested  adding  the  phrases  to  the 
preamble  discussion,  "Congress 
considered  several  bills  to  implement 
the  Panama  Declaration,  ultimately 
passing  the  IDCPA.  The  IDCPA  was 
signed  into  law  on  August  15,  1997.  The 
IDCPA  together  with  the  Panama 
Declaration  became  the  blueprint  for  the 
IDCP."  to  clarify  the  linkage  between 
the  IDCP  and  the  IDCPA. 

Response:  NMFS  has  included  this 
language  in  the  backgroimd  information 
for  the  interim  final  rule. 

Comment  119:  One  commenter 
disagrees  that  the  IDCPA  was  the 
domestic  endorsement  of  an 
international  management  regime 
adopted  during  the  last  20  years  under 
the  auspices  of  the  lATTC.  Instead,  the 
IDCPA  codified  the  La  Jolla  Agreement, 
incorporated  provisions  of  the  Panama 
Declaration,  and  set  the  stage  for  the 
new  binding  international  agreement 
embodied  in  the  IDCP. 

Response:  NMFS  concurs  although 
the  La  Jolla  Agreement  embodied  a 
number  of  measures  developed  over 
many  years  of  regulating  the  ETP  fishery 
to  reduce  dolphin  mortality. 

Comment  120:  One  commenter 
indicated  that  the  U.S.  tuna  purse  seine 
fleet  should  be  treated  fairly  and 
equitably  in  the  U.S.  regulations 
implementing  the  IDCPA. 

Response:  NMFS  agrees. 

Comment  121:  One  commenter 
indicated  that  the  proposed  rule  fails  to 
provide  substantial  background 
information  about  DOC's  and  NMFS' 
failure  to  abide  by  the  clear  intent  of 
marine  mammal  protection  law, 
multiple  court  rulings  against  NMFS' 
administration  of  the  MMPA's  tima- 
dolphin  provisions,  public  opposition  to 
the  DOC  interpretation  of  the  MMPA, 
and  multiple  amendments  to  the  MMPA 
by  Congress  in  order  to  force 
compliance  by  the  DOC  and  NMFS. 

Response:  The  historical  information 
provided  in  the  background  section  of 
the  proposed  rule  focuses  mainly  on  the 
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key  events  leadii  ig  to  the  passage  of  the 
IDCPA. 
-^__Xaoj«i«Ji<  122:  One  commenter 
indicated  that  it  s  wrong  that  Vice 
President  Ai  Got  s,  Secretary  of 
Commerce  Williiim  Daley,  and  Secretary 
of  the  Interior  Br  uce  Babbit  actively 
campaigned  for  I  he  passage  of  the 
IDCPA  in  Congr*  ss  and  now  the  DOC 
claims  that  the  h  (gislation  mandates  that 
the  United  Stateii  allow  non-dolphin- 
safe  tuna  to  be  iriported. 

Response:  Thi !  comment  is  not 
relevant  to  this  r  ilemaking.  The  IDCPA 
does  not  comple  ely  prohibit  the 
importation  of  n  )n-dolphin-safe  tima 
into  the  United  5  Itates  but  allows  non- 
dolphin-safe  tiui  1  to  be  imported 
provided  it  was  larvested  in 
compliance  witt  the  IDCP  by  a  vessel 
operating  under  Ihe  jurisdiction  of  a 
nation  that  is  a  iliember  of  the  LATTC  or 
has  initiated  an  application  to  join  the 
LATTC  (and  com  pletes  the  process 
within  6  months ). 

Comment  I23j  One  conunenter 
indicated  that  th  e  language  in  the 
proposed  rule  ni  leds  to  be  updated  to 
reflect  the  currei  it  status  with  respect  to 
the  initial  findin  g  by  the  Secretary  of 
Commerce  and  the  international 
agreement  signatory  status. 

Response:  NMFS  has  updated  all  the 
sections  in  the  ii  iterim  final  rule  to 
reflect  the  currei  it  status  of  the  initial 
finding  (DPCIA  |)aragraph  (g)(1))  and  the 
^ement  signatory  status. 
One  commenter  urged 
department  of  State  to 
Manama  Declaration  that 
definition  of  dolphin- 
The  IDCP.  The  Panama 
srmines  the  MMPA  and 
results  in  the  injury  and  deaths  of 
thousands  of  animals  each  year. 

Response:  NMFS  does  not  agree.  The 
EDCP  provides  a|  mechanism  to  reduce 
the  level  of  inci  iental  take  of  marine 
mammals  assoc  ated  with  the  yellowfin 
tuna  purse  seini  i  fishery  in  the  ETP  to 
biologically  sus  ainable  levels.  The 
comment  is  not  focused  on  this  rule  per 
se.  but  it  involv  }s  larger  policy  issues  of 
international  ag  reements  and 
legislation. 

Comment  12t :  One  commenter 
requested  clarif  cation  regarding  when 
the  coastal  spot  ed  dolphin  was 
designated  as  di  jpleted  under  the 
MMPA  and  the  procedure  by  which 
such  designatio  n  was  made  since  the 
1982  coiul  ruling  overturned  the 
depleted  status  for  this  stock.  If  the 
coastal  spotted  dolphin  is  not  officially 
depleted,  the  re  ference  to  the  stock 
being  depleted  should  be  removed. 
Response:  N?  IFS  designated  the 
coastal  spotted  dolphin  as  depleted 
under  the  MMI A  in  Federal  Register 


international  ag 
Comment  124 
NMFS  and  the 
renegotiate  the 
has  led  to  the  i 
safe  tuna  under ) 
Declaration  unt 


(45  FR  72178,  Oct.  31. 1980).  The  court 
ruling  did  not  overturn  the  depleted 
status  but  rather  required  NMFS  to 
recalculate  the  population  estimates. 
The  depleted  status  was  not  changed 
after  recalculating  the  coastal  spotted 
dolphin  stock  population  estimates. 

Comment  126:  One  commenter 
indicated  that  the  proposed  regulation 
reflects  a  strong  influence  of  foreign 
interests  and  illegal  drug  trafficking 
activity  in  the  foreign  tuna  fishery  and 
the  governments  involved. 

Response:  The  regulations  implement 
the  IDCPA.  NMFS  does  not  know  if  any 
conunenters  are  involved  in  illegal  drug 
trafficking,  but  comments  from  foreign 
organizations  and  persons  were  received 
and  considered.  The  rulemciking  process 
itself  was  conducted  in  an  open  maimer 
in  accordance  with  the  Administrative 
Procedure  Act. 

Comment  127:  One  commenter  felt 
that  the  regulations  significantly  impact 
small  businesses  by  placing  the  burden 
of  supporting  and  promoting  an 
alternative  mark  standard  on  the  small 
canneries  and  wholesalers  while  the 
official  mark  standard  is  subsidized  by 
tax  dollars. 

Response:  Alternative  marks  will  have 
to  be  supported  by  comparable  tracking 
and  verification  programs,  but  NMFS 
disagrees  with  the  characterization  that 
the  official  mark  is  subsidized  by  tax 
dollars.  The  IDCPA  requires  NMFS  to 
establish  a  mark  for  dolphin  safe  tima. 
The  program  for  tracking  the  mark 
consists  primarily  of  information 
collected  by  the  lATTC  and  lATTC 
approved  national  observer  programs 
and  cooperation  of  the  caiming  and 
processing  industry  in  maintaining 
appropriate  documentation.  For  U.S. 
vessels  and  processors,  these  programs 
are  entirely  industry  funded.  There  are 
no  tax  dollars  being  expended  for  these 
activities.  NMFS  is  neither  is  funding 
nor  supporting  any  promotion  of  the 
official  dolphin  safe  mark.  NMFS  funds 
are  being  expended  on  staff  to  review 
and  monitor  documentation  from  these 
industry  funded  programs  whether  the 
information  is  submitted  fi'om  the  IDCP 
or  alternate  programs. 

Comment  128:  Some  conunenters 
requested  that  NMFS  completely  rewrite 
the  proposed  rule  and  submit  the  rule 
again  for  public  conunent,  whereas 
other  conunenters  praised  NMFS  for 
doing  a  good  job  drafting  the  rule. 

Response:  By  publishing  an  interim 
final  rule.  NMFS  will  continue  to  accept 
additional  public  comments  during  a 
90-day  comment  period  while  meeting 
programmatic  and  mission  goals  in  a 
timely  manner. 

Comment  129:  Commenters  indicated 
that  the  proposed  regulations  try  to 


implement  international  programs  that 
have  not  yet  been  finalized  by  tuna 
treaty  Parties. 

Response:  The  regulations  implement, 
in  pari,  the  Agreement  on  the  IDCP, 
which  has  been  ratified  by  fishing 
nations  in  the  ETP  such  as  Ecuador,  El 
Salvador,  Mexico,  Nicaragua,  Panama, 
Venezuela,  and  the  United  States. 

Comment  130:  Many  commenters 
requested  an  extension  for  public 
comments  of  at  least  30  days  due  to  the 
technical  and  complex  issues  that 
require  research  and  analysis. 

Response:  NMFS  disagrees  that  this  is 
necessary.  By  publishing  an  interim 
final  rule,  NMFS  will  continue  to  accept 
additional  public  comments  for  90  days 
while  meeting  programmatic  and 
mission  goals  in  a  timely  maimer. 
Furthermore,  commenters  who  did 
request  an  extension  submitted 
extensive  and  comprehensive 
comments. 

Comment  131:  One  commenter 
disagreed  witli  the  proposed  rule  which 
allows  a  permit  holder  to  injure  or  kill 
a  marine  mammal  if  the  animal  is 
causing  or  is  about  to  cause  immediate 
personal  injury. 

Response:  This  provision  of  the 
regulations  is  only  a  restatement  of  the 
statute.  According  to  Section  101(c)  of 
the  MMPA,  if  there  is  imminent  danger 
to  a  person,  a  dolphin  may  be  injured 
or  killed  to  prevent  injury  or  death  of 
that  person. 

Comment  132:  Commenters  suggested 
that  the  term  "incidental  take"  not  be 
used  in  the  ETP  tima  fishery  since  the 
MMPA  refers  to  takes  as  incidental  or 
accidental  to  distinguish  them  from 
intentional  takes.  The  commenter 
believes  that  if  dolphin  are  deliberately 
set  on  by  piuse  seiners  then  any  take 
should  be  considered  intentional. 

Response:  NMFS  disagrees  since 
Congress  used  this  term  to  describe  the 
ETP  purse  seine  fishery  in  section 
104(h)  of  the  MMPA. 

Comment  133:  One  commenter 
suggested  inserting  the  word 
"incidental"  into  the  phrase  in  the  U.S. 
Citizens  on  Foreign  Flag  Vessels  in  the 
supplementary  information  of  the 
proposed  rule,  "A  U.S.  citizen 
employed  on  a  foreign  txma  purse  seine 
vessel  of  a  nation  with  an  affirmative 
finding  would  not  be  subject  to  the 
MMPA's  prohibition  on  incidental 
taking  marine  mammals  while  the 
vessel  is  engaged  in  fishing  operations 
outside  the  U.S.  EEZ  ..."  to  be  consistent 
with  the  IDCPA. 

Response:  NMFS  agrees  that  it  is  only 
"incidental  taking"  that  is  authorized. 

Comment  134:  NMFS  received 
numerous  editorial  comments  on 
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typographical  errors  and  suggestions  on 
sentence  wording. 

Response:  NMFS  incorporated  many 
of  the  suggestions. 

Comment  135:  In  a  March  24,  1999 
letter  to  Senator  Barbara  Boxer,  the  DOC 
'  stated  that  the  final  finding  in  2001 
would  include  a  public  conunent  period 
for  substantive  comments.  In  addition, 
the  Secretary  promised  Members  of 
Congress  that  future  dolphin-safe  label 
standards  would  be  a  formal  rulemaking 
action.  However,  in  the  "supplementary 
information"  section  of  the  proposed 
rule  (at  page  31809  of  the  Federal 
Register  document)  the  sentence  "The 
proposed  regulations  provide  that,  by 
notification  in  the  Federal  Register,  the 
Assistant  Administrator  will  implement 
any  required  change  in  the  labeling 
standard  without  additional  rulemaking 
...,"  NMFS  indicates  that  the  Assistant 
Administrator  will  implement  any 
required  change  in  the  labeling  standard 
without  additional  rulemaking. 

Response:  NMFS  will  publish  the 
final  finding  on  whether  the  intentional 
deployment  on,  or  encirclement  of, 
dolphins  with  purse  seine  nets  "is 
having  a  significant  adverse  impact"  on 
any  depleted  dolphin  stocks  in  the  FTP 
between  July  1,  2001,  and  December  31, 
2002.  There  is  no  provision  in  the 
finding  process  to  include  public 
comment,  and  commenters  apparently 
had  a  different  understanding  of  the 
March  24  letter  to  Senator  Boxer.  In  the 
response  to  Senator  Barbara  Boxer, 
NMFS  indicated  that  supporting 
dociunentation  for  the  initial  finding 
and  the  research  results  as  they  become 
available  would  be  posted  on  the 
Internet  as  at  http://swfsc.ucsd.edu/ 
IDCPA/IDCPAft-ont.html.  In  addition, 
NMFS  indicated  that,  as  usual, 
substantive  comments  on  the  initial 
finding  will  be  considered  throughout 
the  remainder  of  the  3  year  process 
toward  the  final  determination.  NMFS 
will  accept  public  comment  on  changes 
to  the  dolphin-safe  labeling  standards 
under  this  interim  final  rule  and  any 
subsequent  rulemakings. 

Comment  136:  One  commenter  felt 
that  it  was  never  the  intent  of  Congress 
to  require  a  high  standard  of  proof  that 
the  tuna  fishery  is  causing  adverse 
impacts  on  the  dolphin  populations 
when  making  the  initial  and  final 
finding,  but  rather  to  nse  the  best 
available  scientific  information  that 
clearly  supports  the  conclusion  that  the 
two  depleted  stocks  of  dolphins  are  not 
recovering  at  the  rate  expected. 

Response:  Under  the  IDCPA,  the 
Secretary  is  required  to  make  findings 
regarding  whether  the  intentional 
deployment  on  or  encirclement  of 
dolphins  with  purse  seine  nets  is  having 


a  significant  adverse  impact  on  any 
depleted  dolphin  stock  in  the  FTP.  The 
finding  shall  be  based  on  studies 
assessing  the  effect  of  intentional 
encirclement  (including  chase)  on 
dolphins  and  dolphin  stocks 
incidentally  taken  in  the  course  of  purse 
seine  fishing  for  yellowfin  tuna  in  {he 
FTP,  population  abundance  surveys, 
information  obtained  under  the  IDCP, 
and  any  other  relevant  information. 
NMFS  has  an  obligation  to  conduct  the 
research  mandated  by  section  304(a)  of 
the  MMPA,  and  has  an  obligation  to 
make  the  DPCIA  findings  using  the  best 
scientific  information  available  at  the 
time  of  the  finding. 

Changes  From  the  Proposed  Rule 

Instead  of  publishing  only  the  revised 
or  new  provisions  of  §  216.24,  in  the 
interim  final  rule,  NMFS  is  publishing 
the  revised  §  216.24  in  its  entirety,  for 
the  convenience  of  readers,  to  correct 
cross-reference  errors  and  to  improve 
clarity.  The  interim  final  rule  includes 
revised  definitions  for  "Fisheries 
Certificate  of  Origin,"  "Import,"  and 
"Tuna  product."  In  addition,  a 
definition  for  "Serious  injury"  was 
added  in  response  to  comments.  The 
language  pertaining  to  taking  a  marine 
mammal  to  protect  crew  members  ft'om 
personal  injury  that  appeared  in 
§  216.24(b)(vi)  and  §  216.24(b)(vii)  has 
been  removed  since,  under  section 
101(c)  of  the  MMPA,  all  persons  are 
allowed  to  take  a  marine  mammal  in 
self-defense  or  to  save  the  life  of  a 
person  in  immediate  danger.  Under 
§  216.91(c)  (labeling  requirements)  a 
paragraph  was  added  to  include  the 
requirement  in  the  DPCIA  that  any  tuna 
product  that  is  labeled  with  the  official 
mark  cannot  be  labeled  with  any  other 
label  or  mark  that  refers  to  dolphins, 
porpoises,  or  marine  mammals. 

Changes  to  Affirmative  Findings 

Every  5  years,  the  government  of  a 
harvesting  nation  must  request  an 
affirmative  finding  and  submit 
documentary  evidence  to  the  Assistant 
Administrator.  In  addition,  the  Assistant 
Administrator  will  continue  to 
determine  on  an  aimual  basis  whether 
to  make  an  affirmative  finding  to  allow 
a  nation  to  import  ETP  yellowfin  tima 
into  the  United  States.  The  annual 
finding  will  be  based  mostly  upon 
documentary  evidence  provided  by  the 
LATTC  and  the  Department  of  State, 
although  documentary  evidence  may 
also  be  requested  from  the  government 
of  the  exporting  nation  or  the 
government  of  the  harvesting  nation. 
Documentary  evidence  will  need  to  be 
submitted  by  the  harvesting  nation  for 
the  first  affirmative  finding  after  the 


effective  date  of  this  interim  final  rule. 
Furthermore,  NMFS  has  revised  the 
affirmative  finding  criteria  that  require 
the  annual  total  dolphin  mortality  of  the 
nation's  purse  seine  fleet  not  to  exceed 
the  aggregated  total  of  the  mortality 
limits  assigned  by  the  IDCP  for  the 
nations's  purse  seine  vessels  for  the  year 
preceding  the  year  in  which  the  finding 
would  start.  Under  the  revised  language, 
nations  could  receive  an  affirmative 
finding  if  the  total  dolphin  mortality  of 
the  nation's  piu'se  seine  fleet  exceeded 
the  aggregated  total  of  the  mortality 
limits  because  of  extraordinary 
circumstances  beyond  the  control  of  the 
nation  or  vessel  captains.  However,  the 
nation  must  immediately  require  all  its 
vessels  to  cease  fishing  for  tuna  in 
association  with  dolphins  for  the 
remainder  of  the  calendar  year.  In 
addition,  nations  may  exceed  the  annual 
per-stock  per-year  limits  assigned  by  the 
IDCP  for  that  nation's  purse  seine 
vessels  for  the  year  preceding  the  year 
in  which  the  finding  would  start 
provided  there  were  extraordinary 
circimistances  beyond  the  control  of  the 
nation  or  vessel  captains  that  caused  the 
per-stock  per-year  dolphin  mortality  to 
exceed  the  aggregated  total  of  the  per- 
stock  per-year  limits.  Under  this 
circumstance,  the  nation  must 
.  immediately  require  all  its  vessels  to 
cease  fishing  for  tuna  in  association 
with  dolphins  for  the  remainder  of  the 
calendar  year.  Under  these  criteria,  a 
nation  will  not  be  embargoed  for 
exceeding  its  DML  (e.g.,  by  just  one 
dolphin)  if  the  nation  is  operating  under 
the  Agreement  of  the  IDCP,  and  making 
good  faith  efforts  to  ensure  compliance 
by  all  vessels  operating  under  their  flag. 
This  flexibility  will  allow  nations  that 
are  fully  implementing  the  Agreement 
on  the  IDCP  not  to  be  embargoed  if  their 
DMLS  are  exceeded.  This  flexibility  will 
encourage  harvesting  nations  to  comply 
with  the  Agreement  on  the  IDCP,  but  it 
will  threaten  economic  sanctions 
against  nations  that  do  not  control  or 
manage  their  own  fleets. 

Changes  to  Tuna  Tracking  and 
Verification 

Instead  of  one  rare  event  that  would 
allow  a  mixed  well  to  occur  as 
described  in  the  proposed  rule,  there  are 
now  two  rare  events  in  which  mixed 
wells  are  allowed.  In  the  first  type  of 
rare  event  described  in  the  proposed 
rule  where  an  observer  has  designated 
the  set  "dolphin-safe,"  but  during  the 
loading  process  dolphin  mortality  or 
serious  injury  is  identified,  the  dolphin- 
safe  status  of  the  set  changes  to  non- 
dolphin-safe,  and  the  well  changes  to  a 
mixed  well  designation.  Fifteen  percent 
of  the  dolphin-safe  tuna  unloaded  (by 
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weight)  from  thi  5  type  of  rabced  well 
will  be  designati  fd  as  "non-dolphin- 
safe"  to  provide  a  buffer  between  the 
dolphin-safe  anc  1  non-dolphin-safe  tuna 
loaded  into  the  '  veil. 

The  second  ra  re  event  would  occur 
near  the  end-of  <  n  ETP  fishing  trip  if  the 
only  well  space  available  is  in  a  non- 
dolphin-safe  we  1.  and  there  is  an 
opportunity  to  r  lake  one  last  set. 
Dolphin-safe  tw  la  caught  in  that  set  may 
be  loaded  into  tl  le  non-dolphin-safe 
well  provided  tlie  dolphin-safe  txma  is 
kept  physically  separate  from  the  non- 
dolphin-safe  tui  a  using  netting  or 
similar  material  This  will  allow  vessels 
to  return  to  port  completely  full  without 
compromising  t  le  status  of  the  dolphin- 
safe  tuna  aboarc  the  vessel.  Although 
there  is  no  phys  cal  barrier  or  other  way 
of  identifying  a  jarticular  fish  unloaded 
from  a  "mixed"  well  described  in  the 
first  scenario  as  "dolphin-safe,"  the  15 
percent  weight  1  luffer  establishes  a 
safety  margin  to  ensure  non-dolphin- 
safe  tuna  is  not  abeled  "dolphin-safe." 
In  the  second  sc  enario,  the  use  of  a 
physical  barrier  such  as  netting  is 
considered  suffi  cient  to  ensiu«  non- 
dolphin-safe  tuna  is  not  labeled 
"dolphin-safe."  The  lATTC  is 
monitoring  the  i  )ccurrence  of  mixed 
wells  and  will  r  jport  at  its  June  2000 
meeting  on  the  frequency  of  a  mixed 
well  event.  If  this  monitoring  shows  that 
the  frequency  ol  mixed  wells  is  not  a 
rare  event,  NMI  S  will  reconsider 
whether  it  will  dlow  the  use  of  mixed 
wells. 

Changes  to  the  Tracking  and 
Verification  Prdgram 

The  TTF  dev(  loped  by  the  lATTC  will 
be  used  to  track  and  verify  tuna  loaded 
as  "dolphin-saf  ("  and  "non-dolphin- 
safe"  aboard  a  \  essel  and  will  double  as 
the  captain  and  observer  certifications 
that  no  dolphin  were  seriously  injured 
or  killed  during  the  sets  loaded  in  the 
dolphin-safe  w(  lis.  Also,  the  TTF  will 
confirm  there  v\  as  an  observer  approved 
by  the  IDCP  ab(  ard  the  vessel  the  entire 
trip.  Two  TTFs  will  be  used  for  each 
trip:  one  for  do  phin-safe  sets  and  one 
for  non-dolphii  -safe  sets.  The  two  TTFs 
used  on  each  tr  p  will  have  a  unique 
number  assigne  d  by  the  LATTC  which 
will  represent  t  le  cruise  number 
assigned  to  the  trip.  The  observer  and 
vessel  engineer  will  initial  the  entry 
after  each  set  aj  id  the  captain  and 
observer  will  n  view  and  sign  each  TTF 
at  the  end  of  th  3  fishing  trip.  The  TTF 
will  not  includ  ;  the  set  number  as 
discussed  in  th  3  proposed  rule.  The 
harvesting  nati  )n  will  retain  the  original 
TTF  and  Uie  lA  TTC  will  receive  a  copy. 

Another  diffi  rence  in  the  tima 
tracking  and  ve  rification  program  is  that 


each  national  authority  is  responsible 
for  the  tracking  and  verification  of 
dolphin-safe  tuna  when  it  enters  a 
processing  plant  located  within  that 
nation,  regardless  of  the  flag  of  the 
harvesting  vessel.  In  other  words,  if  a 
U.S.  vessel  imloads  tuna  in  Ecuador, 
Ecuador  is  responsible  for  the  tracking 
and  verification  of  dolphin-safe  tuna 
throughout  its  processing  facilities.  A 
representative  of  the  national  authority 
will  receive  the  original  TTFs  from  the 
observer,  and  copies  of  the  TTFs  will  be 
forwarded  to  the  Administrator, 
Southwest  Region.  When  ETP  caught 
tuna  is  offloaded  from  an  U.S.  purse 
seiner  in  any  port  and  subsequently 
loaded  aboard  a  carrier  vessel  for 
transport  to  a  cannery  outside  the 
jurisdiction  of  the  United  States,  a 
NMFS  representative  may  meet  the 
vessel  to  receive  the  TTFs  from  the 
observer  and  monitor  the  offloading. 
The  U.S.  caught  tima  becomes  the 
tracking  and  verification  responsibility 
of  the  foreign  buyer  when  it  is  offloaded 
from  the  U.S.  vessel.  Imports  of  tuna 
harvested  by  large  purse  seine  vessels 
greater  than  400  st  (362.8  mt)  carrying 
capacity  in  the  ETP  and  labeled 
"dolphin-safe"  must  be  accompanied  by 
Fisheries  Certificate  of  Origin 
endorsements  by  importers,  exporters, 
and  processors  attesting  to  the  accm-acy 
of  the  captain's  and  observer's 
statements. 

Changes  to  Captain  Certification  and 
Observer  Certification 

The  DPCIA  paragraph  (d)(2){B)(i) 
requires  that  tuna  or  tuna  products 
imported  into  the  United  States  and 
labeled  "dolphin-safe"  must  be 
accompanied  by  a  written  statement 
executed  by  the  vessel  captain 
providing  a  certification  that  no 
dolphins  were  killed  or  seriously 
injured  during  the  sets  in  which  the 
tuna  were  caught  by  purse  seine  vessel 
greater  than  400  st  (362.8  mt)  carrying 
capacity  in  the  ETP.  NMFS  has 
determined  that  there  is  a  practical 
limitation  on  this  certification  that 
limits  its  utility  as  a  mechanism  to  track 
dolphin-safe  tima.  Therefore,  NMFS  has 
developed  an  alternative  mechanism  to 
achieve  the  intended  purpose  of  this 
certification. 

Prior  to  amendment  by  the  IDCPA,  the 
DPCIA,  required  the  captain  and 
observer  certify  that  "no  tuna  were 
caught  on  the  trip  in  which  such  tuna 
were  harvested  using  a  purse  seine  net 
intentionally  deployed  on  or  to  encircle 
dolphin."  This  certification  followed 
the  tuna  through  processing  and  import 
into  the  United  States.  At  the  time  of 
importation,  NMFS  could  determine 
that  the  product  was  "dolphin-safe" 


because  the  Fisheries  Certificate  of 
Origin  contained  information  that 
allowed  NMFS  to  determine  which 
fishing  vessels  had  contributed  to  the 
shipment  and  the  captain  and  observer 
certifications  applied  to  all  the  tuna  on 
board  each  vessel  for  its  referenced  trip. 

Under  the  amended  DPCIA,  the 
captain  and  observer  are  required  to 
certify  that  no  dolphin  were  killed  or 
seriously  injured  in  the  sets  in  which 
the  tima  were  caught.  The  captain  and 
observer  are  potentially  verifying  only  a 
portion  of  the  tima  on  board  the  vessel 
is  "dolphin-safe."  In  the  event  that  a 
dolphin  is  killed  or  seriously  in  a  set, 
tuna  from  that  set  will  be  loaded  into  a 
non-dolphin-safe  well  for  which  there 
would  be  no  certification.  After  the  tuna 
is  off  loaded  at  a  processing  plant,  the 
responsibility  for  ensuring  dolphin-safe 
tuna  are  separated  from  non-dolphin- 
safe  tuna  transfers  from  the  vessel 
captain  and  observer  to  the  processor. 
Presenting  captain  and  observer 
certification  at  the  time  of  import  does 
not  provide  sufficient  information  to 
allow  NMFS  to  determine  that  the  tuna 
in  the  shipment  is  dolphin-safe,  because 
the  captain's  and  observer's  statements 
do  not  necessarily  apply  to  all  of  the 
tuna  in  the  shipment  and  there  is  no 
certification  by  the  processor  or 
government  body  of  the  exporting 
nation  that  ensures  that  non-dolphin- 
safe  tuna  were  not  mixed  with  dolphin- 
safe  tuna  during  processing. 

NMFS  has  developed  the  following 
strategy  to  ensure  its  capability  to  track 
dolphin-safe  tuna  and  comply  with  the 
intent  of  the  DPCIA.  Each  shipment  of 
tuna  imported  to  the  United  States  will 
be  required  to  be  accompanied  by 
documentation  signed  by  a 
representative  of  the  appropriate  IDCP 
member  nation  certifying  that  there  was 
an  IDCP  approved  observer  on  board  the 
vessel(s)  during  the  trip(s)  and  that  the 
tuna  contained  in  the  shipment  were 
caught  according  to  the  dolphin-safe 
labeling  standard.  This  documentation 
will  also  be  required  to  include  a  list  of 
TTFs  for  all  trips  from  which  tuna  in  the 
shipment  were  taken.  This  mechanism 
links  the  requirements  of  the  DPCIA 
paragraph  (d)(2){B)(i)  to  the 
international  tracking  program  agreed  to 
by  the  Parties  to  the  Agreement  on  the 
IDCP. 

The  international  tracking  and 
verification  program  to  which  the 
United  States  has  agreed,  as  a  Party  of 
the  IDCP,  lays  out  a  system  to  enable 
dolphin-safe  tuna  to  be  distinguished 
from  non-dolphin-safe  tuna  from  the 
time  it  is  caught  to  the  time  it  is  ready 
for  retail  sale.  The  international  system 
is  based  on  TTFs.  TTFs  used  during  a 
fishing  trip  are  identified  by  a  unique 
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number.  Dolphin-safe  and  non-dolphin- 
safe  tuna  caught  in  sets  in  the  course  of 
a  trip  are  recorded  on  separate  TTFs.  At 
the  end  of  each  set  the  observer  records 
and  the  chief  engineer  initials  the  date 
of  the  set,  estimated  weight  of  tuna 
loaded  by  species,  and  well  location  on 
the  appropriate  TTF.  At  the  end  of  each 
fishing  trip,  when  no  more  sets  are  to  be 
made,  the  observer  and  the  captain 
review  the  TTF{s),  and  both  sign  the 
forms.  The  signing  of  the  dolphin-safe 
only  form  by  the  captain  and  observer 
certifies  that  no  dolphins  were  killed  or 
seriously  injured  in  the  sets  in  which 
the  tuna  were  caught.  NMFS  has 
determined  that  these  signatures 
constitute  a  certification  that  no 
dolphins  were  killed  or  seriously 
injured  in  the  sets  in  which  the  tuna 
were  caught  and  therefore  meets  \he 
requirements  of  the  DPCIA. 

A  copy  of  the  TTF  is  sent  to  the 
lATTC  by  the  national  authority  of  each 
member  nation  that  is  a  Party  to  the 
IDCP  agreement.  NMFS  will  rely  on  the 
documentation  provided  by  the 
representative  of  the  IDCP  member 
nation  and  the  cooperation  of  the  LATTC 
to  verify  that  dolphin-safe  tuna 
imported  from  member  nations  is 
supported  by  TTFs  containing  the 
required  certification  that  the  tuna  is 
from  sets  in  which  no  dolphins  were 
killed  or  seriously  injured. 

Public  Comments  Solicited 

NMFS  is  soliciting  comments  on  this 
interim  final  rule.  Written  comments  on 
the  interim  final  rule  may  be  submitted 
to  J.  Allison  Routt  (see  ADDRESSES  and 
DATES). 

Classification 

•  Executive  Order  12866 

Pursuant  to  the  procedures 
established  to  implement  section  6  of 
E.O.  12866,  this  rule  has  been 
determined  to  be  significant. 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  tiie  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  when  this  rule  was 
proposed  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  No 
comments  were  received  regarding  this 
certification.  As  a  result,  no  regulatory 
flexibility  analysis  was  prepared. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  will  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 


to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  interim  final  rule  contains 
collection-of-information  requirements 
subject  to  the  PRA.  One  existing 
requirement  is  repeated:  exporters  from 
all  countries  importing  tuna  and  tuna 
products,  except  some  fresh  products, 
into  the  United  States  must  provide 
information  about  the  shipment  to  U.S. 
Customs  using  the  Fisheries  Certificate 
of  Origin  (NOAA  Form  370).  Approved 
under  OMB  control  niunber  0648-0335. 
the  public  reporting  burden  for  this 
collection  is  estimated  to  average  20 
minutes  per  submission. 

This  interim  final  rule  also  contains 
new  collection-of-information 
requirements.  Approved  under  OMB 
control  number  0648-0387,  the  public 
reporting  burden  for  this  collection  is 
estimated  to  average  as  follows:  30 
minutes  for  an  application  for  a  vessel 
permit;  10  minutes  for  an  application 
for  an  operator  permit;  30  minutes  for  a 
request  for  a  waiver  to  transit  the  ETP 
without  a  permit;  10  minutes  for  a 
notification  by  a  vessel  permit  holder  5 
days  prior  to  departure  on  a  fishing  trip; 
10  minutes  for  the  requirement  that 
vessel  permit  holders  who  intend  lO 
make  intentional  sets  on  marine 
mammals  must  notify  NMFS  at  least  48 
hours  in  advance  if  there  is  a  vessel 
operator  change  or  within  72  hours  if 
the  change  was  made  due  to  an 
emergency;  10  minutes  for  a  notification 
by  a  vessel  permit  holder  of  any  net 
modification  at  least  5  days  prior  to 
departiu-e  of  the  vessel;  15  minutes  for 
a  request  for  a  DML;  20  hours  for  an 
experimental  fishing  operation  waiver; 
10  minutes  for  a  notification  by  a 
captain;  managing  owner;  or  vessel 
agent  48  hours  prior  to  arrival  to  unload; 
1  hour  for  a  captain  to  review  and  sign 
the  TTF;  5  minutes  for  a  captain  to 
complete  the  dolphin-safe  certification; 
10  minutes  for  a  notification  by  a 
cannery  24  hours  prior  to  receiving  a 
shipment  of  domestic  or  imported  ETP 
caught  tuna;  10  minutes  for  a  cannery  to 
provide  the  processor's  receiving  report; 
10  minutes  for  a  cannery  to  provide  the 
processor's  storage  removal  report;  1 
hour  for  a  cannery  to  provide  the 
monthly  cannery  receipt  report;  30 
minutes  for  an  exporter,  transshipper, 
importer,  or  processor  to  produce 
records  if  requested  by  the 
Administrator,  Southwest  Region. 
The  preceding  public  reporting 
burden  estimates  for  collections-of- 
information  include  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  reporting 
burden  estimates  or  any  other  aspect  of 
the  collection-of-information 
requirements  in  this  interim  rule, 
including  suggestions  for  reducing  the 
burdens  to  J.  Allison  Routt  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  (see  ADDRESSES). 

National  Environmental  Policy  Act 

NMFS  prepared  an  EA  for  this  interim 
final  rule  and  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  is  available  from  NMFS 
(see  ADDRESSES). 

Endangered  Species  Act 

NMFS  prepared  a  biological  opinion 
for  this  rule.  NMFS  concluded  that 
fishing  activities  conducted  under  this 
interim  final  rule  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jiu-isdiction  of  NMFS  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat.  A  copy 
of  the  biological  opinion  is  available 
from  NMFS  (see  ADDRESSES). 

List  of  Subfects 

15  CFR  Part  902 

Reporting  and  record  keeping 
requirements. 

50  CFR  Part  216 

Exports,  Fish.  Imports,  Labeling, 
Marine  mammals.  Penalties,  Reporting 
and  record  keeping  requirements, 
Transportation. 

Dated:  December  21,  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  15  CFR  part  902  and  50  CFR 
part  216  are  amended  as  follows: 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  in  paragraph  (b)  the  table 
under  50  CFR,  in  the  left  column, 
remove  the  entry  "216.24(c)"  and.  in  the 
right  column  in  the  corresponding 
position,  the  control  number  "-0083"; 
and  add,  in  numeric  order,  the 
following  entry  to  read  as  follows: 
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§902.1     0MB 
pursuant  to  ttie 

*         *         * 


conth>l  numbers  assigned 
Pai  »erwork  Reduction  Act. 


CFR  part  or  sectio  i 

where  the  information 

collection  requirem^t 

Is  located 


50  CFR 


216.24 


Cuaent  OMB  control 

number  (All  numbers 

begin  with  064809) 


-0387 


50  CFR  Chapter  11 

PART  216— REGOlATIONS 
GOVERNING  TH|  TAKING  AND 
IMPORTING  OF  I  lARINE  MAMMALS 


3.  The  authorit ! 
continues  to  read 


definitions — "ABI", 
South\lrest  Region".  "ETP 

'ETP  Fishing  Area  2". 
3".  "Fishing 
set",  "Kill-per-ton", 
set  on  common 


Ari  a 
-per 


the 
'Foice 


§216.3    Definitiors 


hitr 


Administrator, 
means  the  Regional 
Southwest  Regi 
Fisheries  Service 
Suite  4200.  Long 
4213.  or  his  or 

Agreement  on 
Dolphin  Consen^tion 
(Agreement  on 
Agreement  estabfishing 
binding  IDCP  th 
Washington.  DC 


citation  for  part  216 
as  follows: 


Authority:  16  U.^.C.  1361  et  seq.,  unless 
otherwise  noted. 

4.  In  §216.3: 

a.  Remove  the 
"Director. 
Fishing  Area  1' 
"ETP  Fishing 
season".  "Kill- 
and  "Purse  seine 
dolphins"; 

b.  Revise  the 
Certificate  of  Ori^: 
"Tuna  product"; 

c.  Add  the 
"Administrator, 
"Agreement  on 
Dolphin 
(Agreement  on 
of  Panama". 
"International 
Program  (IDCP) 
Dolphin 
(IDCPA)' 
(IRP)".  "Per-stoc 
mortality  limit" 
alphabetical  ord^r 


definitions—  "Fisheries 
in".  "Import",  and 
land 
defi  aitions — 

Ilouthwest  Region", 
International 
Conservation  Program 

IDCP)".  "Declaration 
majeure". 
Dcjlphin  Conservation 
'International 
Conservhtion  Program  Act 
International  Review  Panel 
per-year  dolphin 
i  ind  "Serious  injury"  in 
to  read  as  follows: 


Southwest  Region 
Administrator. 
National  Marine 
,  501  W.  Ocean  Blvd. 
Beach.  CA  90802- 

designee. 
the  International 
Program 
IDCP)  means  the 
the  formal 
t  was  signed  in 
on  May  21.  1998. 


Declaration  of  Panama  means  the 
declaration  signed  in  Panama  City, 
Republic  of  Panama,  on  October  4, 1995. 

***** 

Fisheries  Certificate  of  Origin  means 
NOAA  Form  370,  as  described  in 
§  216.24(f)(5). 

***** 

Force  majeure  means  forces  outside 
the  vessel  operator's  or  vessel  owner's 
control  that  could  not  be  avoided  by  the 
exercise  of  due  care. 

***** 

Import  means  to  land  on,  bring  into, 
or  introduce  into,  or  attempt  to  land  on, 
bring  into,  or  introduce  into,  any  place 
subject  to  the  jurisdiction  of  the  United 
States,  whether  or  not  such  landing, 
bringing,  or  introduction  constitutes  an 
importation  within  the  Customs  laws  of 
the  United  States;  except  that,  for  the 
purpose  of  any  ban  issued  under  16 
U.S.C.  1371(a)(2)  on  the  importation  of 
fish  or  fish  products,  the  definition  of 
"import"  in  §  216.24(f)(l)(ii)  shall 
apply. 
***** 

International  Dolphin  Conservation 
Program  (IDCP)  means  the  international 
program  established  by  the  agreement 
signed  in  La  Jolla,  California,  in  June 
1992.  as  formalized,  modified,  and 
enhanced  in  accordance  with  the 
Declaration  of  Panama  and  the 
Agreement  on  the  IDCP. 

International  Dolphin  Conservation 
Program  Act  (IDCPA)  means  Public  Law 
105-42.  enacted  into  law  on  August  15, 
1997. 

International  Review  Panel  (IRP) 
means  the  International  Review  Panel 
established  by  the  Agreement  on  the 
IDCP. 

***** 

Per-stock  per-year  dolphin  mortality 
limit  means  the  maximum  allowable 
nimiber  of  incidental  dolphin 
mortalities  and  serious  injuries  from  a 
specified  stock  per  calendar  year,  as 
established  under  the  IDCP. 


Serious  injury  means  any  injury  that 
will  likely  result  in  mortality. 

***** 

Tuna  product  means  any  food 
product  processed  for  retail  sale  and 
intended  for  himian  or  animal 
consumption  that  contains  an  item 
listed  in  §  216.24(f)(2)(i)  or  (ii),  but  does 
not  include  perishable  items  with  a 
shelf  life  of  less  than  3  days. 
***** 

5.  Revise  §  216.24  to  read  as  follows: 


§216.24    Talcing  and  related  acts  incidental 
to  commercial  fishing  operations  by  tuna 
purse  seine  vessels  in  the  eastern  tropical 
Pacific  Ocean. 

(a)(1)  No  marine  mammal  may  be 
taken  in  the  course  of  a  commercial 
fishing  operation  by  a  United  States 
purse  seine  fishing  vessel  in  the  ETP 
unless  the  taking  constitutes  an 
incidental  catch  as  defined  in  §  216.3, 
and  vessel  and  operator  permits  have 
been  obtained  in  accordance  with  these 
regulations,  and  such  taking  is  not  in 
violation  of  such  permits  or  regulations. 

(2)(i)  It  is  unlawful  for  any  person 
using  a  United  States  purse  seine  fishing 
vessel  of  400  short  tons  (st)  (362.8 
metric  tons  (mt))  carrying  capacity  or 
less  to  intentionally  deploy  a  net  on  or 
to  encircle  dolphins,  or  to  carry  more 
than  two  speedboats,  if  any  part  of  its 
fishing  trip  is  in  the  ETP. 

(ii)  It  is  uhlawful  for  any  person  using 
a  United  States  purse  seine  fishing 
vessel  of  greater  than  400  short  tons 
(362.8  mt)  carrying  capacity  that  does 
not  have  a  valid  permit  obtained  under 
these  regulations  to  catch,  possess,  or 
land  tuna  if  any  part  of  the  vessel's 
fishing  trip  is  in  the  ETP. 

(iii)  It  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  receive,  purchase,  or  possess 
tuna  caught,  possessed,  or  landed  in 
violation  of  paragraph  (a)(2)(ii)  of  this 
section. 

(iv)  It  is  unlawful  for  a  person  subject 
to  the  jurisdiction  of  the  United  States 
to  intentionally  deploy  a  purse  seine  net 
on,  or  to  encircle,  dolphins  from  a 
vessel  operating  in  the  ETP  when  the 
DML  assigned  to  that  vessel  has  been 
reached,  or  when  there  is  not  a  DML 
assigned  to  that  vessel. 

(3)  Upon  vmtten  request  made  in 
advance  of  entering  the  ETP.  the 
limitations  in  paragraphs  (a)(2){i)  and 
(a)(2)(ii)  of  this  section  may  be  waived 
by  the  Administrator,  Southwest 
Region,  for  the  purpose  of  allowing 
transit  through  the  ETP.  The  waiver  will 
provide,  in  writing,  the  terms  and 
conditions  under  which  the  vessel  must 
operate,  including  a  requirement  to 
report  by  radio  to  the  Administrator, 
Southwest  Region,  the  vessel's  date  of 
exit  firom  or  subsequent  entry  into  the 
permit  area. 

(b)  Permits — (1)  Vessel  permit.  The 
owner  or  managing  owner  of  a  United 
States  purse  seine  fishing  vessel  of 
greater  than  400  st  (362.8  mt)  carrying 
capacity  that  participates  in  commercial 
fishing  operations  in  the  ETP  must 
possess  a  valid  vessel  permit  issued 
under  this  paragraph  (b)  of  this  section. 
This  permit  is  not  transferable  and  must 
be  renewed  annually.  If  a  vessel  permit 
holder  surrenders  his/her  permit  to  the 
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Administrator.  Southwest  Region,  the 
permit  will  not  be  returned  and  a  new 
permit  will  not  be  issued  before  the  end 
of  the  calendar  year.  Vessel  permits  are 
valid  through  December  31  of  each  year. 

(2)  Operator  permit.  The  person  in 
charge  of  and  actually  controlling 
fishing  operations  (hereinafter  referred 
to  as  the  operator)  on  a  United  States 
pmse  seine  fishing  vessel  engaged  in 
commercial  fishing  operations  under  a 
vessel  permit  must  possess  a  valid 
operator  permit  issued  under  paragraph 
(b)  of  this  section.  Such  permits  are  not 
transferable  and  must  be  renewed 
annually.  To  receive  a  permit,  the 
operator  must  have  satisfactorily 
completed  all  required  training  under 
paragraph  (c)(4)  of  this  section.  The 
operator's  permit  is  valid  only  when  the 
permit  holder  is  on  a  vessel  with  a  valid 
vessel  permit.  Operator  permits  will  be 
valid  through  December  31  of  each  year. 

(3)  Possession  and  display.  A  valid 
vessel  permit  issued  pursuant  to 
paragraph  (b)(1)  of  this  section  must  be 
on  board  the  vessel  while  engaged  in 
fishing  operations,  and  a  valid  operator 
permit  issued  pursuant  to  paragraph 
(b)(2)  of  this  section  must  be  in  the 
possession  of  the  operator  to  whom  it 
was  issued.  Permits  must  be  shown 
upon  request  to  NMFS  enforcement 
agents,  or  to  U.S.  Coast  Guard  officers, 
or  to  designated  agents  of  NMFS  or  the 
lATTC  (including  observers).  A  vessel 
owner  or  operator  who  is  at  sea  on  a 
fishing  trip  when  his  or  her  permit 
expires  and  to  whom  a  permit  for  the 
next  year  has  been  issued  may  ■take 
marine  mammals  under  the  terms  of  the 
new  permit  without  having  to  display  it 
on  board  the  vessel  imtil  the  vessel 
returns  to  port. 

(4)  Application  for  vessel  permit.  The 
owner  or  managing  owner  of  a  purse 
seine  vessel  may  apply  for  a  vessel 
permit  from  the  Administrator, 
Southwest  Region,  allowing  at  least  45 
days  for  processing.  The  application 
must  be  signed  by  the  applicant  and 
contain: 

(i)  The  natne,  official  number, 
toimage,  carrying  capacity  in  short  or 
metric  tons,  maximum  speed  in  knots, 
processing  equipment,  and  type  and 
quantity  of  gear,  including  an  inventory 
of  equipment  required  under  paragraph 
(c)(2)  of  this  section  if  the  application  is 
for  puise  seining  involving  the 
intentional  taking  of  marine  mammals, 
of  the  vessel  that  is  to  be  covered  imder 
the  permit; 

(ii)  A  statement  of  whether  the  vessel 
will  make  sets  involving  the  intentional 
taking  of  marine  mammals; 

(iii)  The  type  and  identification 
number(s)  of  Federal,  State,  and  local 
commercial  fishing  licenses  under 


which  vessel  operations  are  conducted, 
and  the  dates  of  expiration; 

(iv)  The  name(s)  of  the  operator(s) 
anticipated  to  be  used;  and 

(v)  The  name  of  the  applicant, 
whether  he/she  is  the  owner  or  the 
managing  owner,  his/her  address, 
telephone  and  fax  numbers,  and,  if 
applicable,  the  name,  address, 
telephone  and  fax  numbers  of  the  agent 
or  organization  acting  on  behalf  of  the 
vessel. 

(5)  Application  for  operator  permit.  A 
person  wishing  to  operate  a  purse  seine 
vessel  may  apply  for  an  operator  permit 
from  the  Administrator,  Southwest 
Region,  edlowing  at  least  45  days  for 
processing.  The  application  must  be 
signed  by  the  applicant  or  the 
applicant's  representative,  if  applicable, 
and  contain: 

(i)  The  name,  address,  telephone  and 
fax  numbers  of  the  applicant; 

(ii)  The  type  and  identification 
number(s)  of  any  Federal,  state,  and 
local  fishing  Licenses  held  by  the 
applicant; 

(iii)  The  name  of  the  vessel(s)  on 
which  the  applicant  anticipates  serving 
as  an  operator;  and 

(iv)  The  date,  location,  and  provider 
of  any  fraining  for  the  operator  permit. 

(6)  Fees,  (i)  Vessel  permit  application 
fees.  An  application  for  a  permit  under 
paragraph  (b)(1)  of  this  section  must 
include  a  fee  for  each  vessel  as  specified 
on  the  application  form.  The  Assistant 
Administrator  may  change  the  amount 
of  this  fee  at  any  time  if  a  different  fee 

is  determined  in  accordance  with  the 
NOAA  Finance  Handbook  and  specified 
by  the  Administrator,  Southwest 
Region,  on  the  application  form. 

(ii)  Operator  permit  fee.  There  is  no 
fee  for  a  operator  permit  under 
paragraph  (b)(2)  of  this  section.  The 
Assistant  Administrator  may  impose  a 
fee  or  change  the  amount  of  this  fee  at 
any  time  if  a  different  fee  is  determined 
in  accordance  with  the  NOAA  Finance 
Handbook  and  specified  by  the 
Administrator,  Southwest  Region,  on 
the  application  form.  ^ 

(iii)  Observer  placement  fee.  The 
vessel  permit  holder  must  submit  the 
fee  for  the  placement  of  observers,  as 
established  by  the  LATTC  or  other 
approved  observer  program,  to  the 
Administrator,  Southwest  Region,  by 
September  1  of  the  year  prior  to  the  year 
in  which  the  vessel  will  be  operated  in 
the  ETP.  The  Administrator,  Southwest 
Region,  will  forward  all  observer 
placement  fees  to  the  LATTC  or  to  the 
applicable  international  organization 
approved  by  the  Administrator, 
Southwest  Region. 

(7)  Application  approval.  The 
Administrator,  Southwest  Region,  will 


determine  the  adequacy  and 
completeness  of  an  application  and, 
upon  determining  that  an  application  is 
adequate  and  complete,  will  approve 
that  application  and  issue  the 
appropriate  permit,  except  for 
applicants  having  unpaid  or  overdue 
civil  penalties,  criminal  fines,  or  other 
liabilities  incurred  in  a  legal  proceeding. 

(8)  Conditions  applicable  to  all 
permits —  (i)  General  Conditions. 
Failure  to  comply  with  the  provisions  of 
a  permit  or  with  these  regulations  may 
lead  to  suspension,  revocation, 
modification,  or  denial  of  a  permit.  The 
permit  holder,  vessel,  vessel  owner, 
operator,  or  master  may  be  subject, 
jointly  or  severally,  to  the  penalties 
provided  for  under  the  MMPA. 
Procedures  governing  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

(ii)  Observer  placement.  By  obtaining 
a  permit,  the  permit  holder  consents  to 
the  placement  of  an  observer  on  the 
vessel  during  every  trip  involving 
operations  in  the  ETP  and  agrees  to 
payment  of  the  fees  for  observer 
placement.  No  observer  will  be  assigned 
to  a  vessel  unless  that  vessel  owner  has 
submitted  payment  of  observer  fees  to 
the  Administrator,  Southwest  Region. 
The  observers  may  be  placed  under  an 
observer  program  of  NMFS,  LATTC,  or 
another  international  observer  program 
approved  by  the  LDCP  and  the 
Administrator,  Southwest  Region. 

(iii)  Explosives.  The  use  of  explosive 
devices  is  prohibited  during  all  tuna 
purse  seine  operations  that  involve 
marine  mammals. 

(iv)  Reporting  requirements.  (A)  The 
vessel  permit  holder  of  each  permitted 
vessel  must  noUfy  the  Administrator, 
Southwest  Region  or  the  LATTC  contact 
designated  by  the  Administrator. 
Southwest  Region,  at  least  5  days  in 
advance  of  the  vessel's  departure  on  a 
fishing  voyage  to  allow  for  observer 
placement  on  every  voyage. 

(B)  The  vessel  permit  holder  must 
notify  the  Administrator,  Southwest 
Region,  or  the  LATTC  contact  designated 
by  the  Administrator,  Southwest 
Region,  of  any  change  of  vessel  operator 
at  least  48  hours  prior  to  departing  on 
a  trip.  In  the  case  of  a  change  in  operator 
due  to  an  emergency,  notification  must 
be  made  within  72  hours  of  the  change. 

(v)  Data  release.  By  using  a  permit, 
the  permit  holder  authorizes  the  release 
to  NMFS  and  the  lATTC  of  all  data 
collected  by  observers  aboard  purse 
seine  vessels  during  fishing  trips  under 
the  LATTC  observer  program  or  another 
international  observer  program 
approved  by  the  Administrator, 
Southwest  Region.  The  permit  holder 
must  furnish  the  international  observer 
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must  consist  of  small  mesh  webbing  not 
to  exceed  1  1/4  inches  (3.18  centimeter 
(cm))  stretch  mesh  extending  downward 
from  the  corkline  and,  if  present,  the 
base  of  the  dolphin  apron  to  a  minimum 
depth  equivalent  to  two  strips  of  100 
meshes  of  4  1/4  inches  (10.80  cm) 
stretch  mesh  webbing.  In  addition,  at 
least  a  20-fathom  length  of  corkline 
must  be  free  from  bunchlines  at  the 
apex  of  the  backdown  charmel. 

(ii)  Dolphin  safety  panel  markers. 
Each  end  of  the  dolphin  safety  panel 
and  dolphin  apron  must  be  identified 
with  an  easily  distinguishable  marker. 

(iii)  Dolphin  safety  panel  hand  holds. 
Throughout  the  length  of  the  corkline 
under  which  the  dolphin  safety  panel 
and  dolphin  apron  are  located,  hand 
hold  openings  must  be  secured  so  that 
they  will  not  allow  the  insertion  of  a  1 
3/8  inch  (3.50  cm)  diameter  cylindrical- 
shaped  object. 

(iv)  Dolphin  safety  panel  corkline 
hangings.  Throughout  the  length  of  the 
corkline  imder  which  the  dolphin  safety 
panel  and  dolphin  apron  are  located, 
corkline  hangings  must  be  inspected  by 
the  vessel  operator  following  each  trip. 
Hangings  foimd  to  have  loosened  to  the 
extent  that  a  cylindrical  object  with  a  1 
3/8  inch  (3.50  cm)  diameter  can  be 
inserted  between  the  cork  and  corkline 
hangings,  must  be  tightened  so  as  not  to 
allow  the  insertion  of  a  cylindrical 
object  with  a  1  3/8  inch  (3.50  cm) 
diameter. 

(v)  Speedboats.  A  minimiun  of  three 
speedboats  in  operating  condition  must 
be  carried.  All  speedboats  carried 
aboard  purse  seine  vessels  and  in 
operating  condition  must  be  rigged  with 
tow  lines  and  towing  bridles  or  towing 
posts.  Speedboat  hoisting  bridles  may 
not  be  substituted  for  towing  bridles. 

(vi)  Raft.  A  raft  suitable  to  be  used  as 
a  dolphin  observation-and-rescue 
platform  must  be  carried. 

(vii)  Face  mask  and  snorkel,  or  view 
box.  At  least  two  face  masks  and 
snorkels  or  view  boxes  must  be  carried. 

(viii)  Lights.  The  vessel  must  be 
equipped  with  lights  capable  of 
producing  a  minimum  of  140,000 
lumens  of  output  for  use  in  darkness  to 
ensure  sufficient  light  to  observe  that 
procedures  for  dolphin  release  are 
carried  out  and  to  monitor  incidental 
dolphin  mortality. 

(4)  Vessel  inspection — (i)  Annual.  At 
least  once  during  each  calendar  year, 
purse  seine  nets  and  other  gear  and 
equipment  required  under  §  216.24(c)(2) 
must  be  made  available  for  inspection 
and  for  a  trial  set/net  alignment  by  an 
authorized  NMFS  inspector  or  lATTC 
staff  as  specified  by  the  Administrator, 
Southwest  Region,  in  order  to  obtain  a 
vessel  permit. 


(ii)  Reinspection.  Piirse  seine  nets  and 
other  gear  and  equipment  required  by 
these  regulations  must  be  made 
available  for  reinspection  by  an 
authorized  NMFS  inspector  or  LATTC 
staff  as  specified  by  the  Administrator, 
Southwest  Region.  The  vessel  permit 
holder  must  notify  the  Administrator, 
Southwest  Region,  of  any  net 
modification  at  least  5  days  prior  to 
departiue  of  the  vessel  in  order  to 
determine  whether  a  reinspection  or 
trial  set/net  alignment  is  required. 

(iii)  Upon  failiue  to  pass  an 
inspection  or  reinspection,  a  vessel  may 
not  engage  in  purse  seining  involving 
the  intentional  taking  of  marine 
mammals  imtil  the  deficiencies  in  gear 
or  equipment  are  corrected  as  required" 
by  NMFS. 

(5)  Operator  permit  holder  training 
requirements.  An  operator  must 
maintain  proficiency  sufficient  to 
perform  the  procedures  required  herein, 
and  must  attend  and  satisfactorily 
complete  a  formal  training  session 
approved  by  the  Administrator, 
Southwest  Region,  in  order  to  obtain  his 
or  her  permit.  At  the  training  session  an 
attendee  will  be  instructed  on  the 
relevant  provisions  and  regulatory 
requirements  of  the  MMPA  and  the 
IDCP,  and  the  fishing  gear  and 
techniques  that  are  required  for,  or  will 
contribute  to,  reducing  serious  injury 
and  mortality  of  dolphin  incidental  to 
purse  seining  for  tuna.  Operators  who 
have  received  a  written  certificate  of 
satisfactory  completion  of  training  and 
who  possess  a  current  or  previous 
calendar  year  permit  will  not  be 
required  to  attend  additional  formal 
training  sessions  unless  there  are 
substantial  changes  in  the  relevant 
provisions  or  implementing  regulations 
of  the  MMPA  or  the  IDCP,  or  in  fishing 
gear  and  techniques.  Additional  training 
may  be  required  for  any  operator  who  is 
found  by  the  Administrator,  Southwest 
Region,  to  lack  proficiency  in  the 
required  fishing  procedures  or 
familiarity  with  the  relevant  provisions 
or  regulations  of  the  MMPA  or  the  IDCP. 

(6)  Marine  mammal  release 
requirements.  All  operators  must  use 
the  following  procedures  during  all  sets 
involving  the  incidental  taking  of 
marine  mammals  in  association  wiUi  the 
captxue  and  landing  of  tuna.  ^ 

(i)  Backdown  procedure.  Backdown 
must  be  performed  following  a  piuse 
seine  set  in  which  dolphins  are 
captured  in  the  course  of  catching  tima, 
and  must  be  continued  until  it  is  no 
longer  possible  to  remove  live  dolphins 
from  the  net  by  this  procedure.  At  least 
one  crewman  must  be  deployed  during 
backdown  to  aid  in  the  release  of 
dolphins.  Thereafter,  other  release 
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procedures  required  will  be  continued 
so  that  all  live  dolphins  are  released 
prior  to  the  initiation  of  the  sack-up 
procedure. 

(ii)  Prohibited  use  of  sharp  or  pointed 
instrument.  The  use  of  a  sharp  or 
pointed  instrument  to  remove  any 
marine  mammal  from  the  net  is 
prohibited. 

(iii)  Sundown  sets  prohibited.  On 
every  set  encircling  dolphin,  the 
backdown  procedure  must  be  completed 
no  later  than  one-half  hour  after 
sundown,  except  as  provided  here.  For 
the  purpose  of  this  section,  sundown  is 
defined  as  the  time  at  which  the  upper 
edge  of  the  sun  disappears  below  the 
horizon  or,  if  the  view  of  the  sun  is 
obscured,  the  local  time  of  sunset 
calculated  from  tables  developed  by  the 
U.S.  Naval  Observatory  or  other 
authoritative  source  approved  by  the 
Administrator,  Southwest  Region.  A 
sundown  :set  is  a  set  in  which  the 
backdown  procedure  has  not  been 
completed  and  rolling  the  net  to  sack- 
up  has  not  begun  within  one-half  hour 
after  sundown.  Should  a  set  extend 
beyond  one-half  hour  after  sundown, 
the  operator  must  use  the  required 
marine  mammal  release  procedures 
including  the  use  of  the  high  intensity 
lighting  system.  In  the  event  a  sundoviTi 
set  occurs  where  the  seine  skiff  was  let 
go  90  or  more  minutes  before  sundown, 
and  an  earnest  effort  to  rescue  dolphins 
is  made,  the  International  Review  Panel 
of  the  IDCP  may  recommend  to  the 
United  States  that  in  the  view  of  the 
International  Review  Panel,  prosecution 
by  the  United  States  is  not 
recommended.  Any  such 
recommendation  will  be  considered  by 
the  United  States  in  evaluating  the 
appropriateness  of  prosecution  in  a 
particular  circumstance. 

(iv)  Dolphin  safety  panel.  During 
backdown,  the  dolphin  safety  panel 
must  be  positioned  so  that  it  protects 
the  perimeter  of  the  backdown  area.  The 
perimeter  of  the  backdown  area  is  the 
length  of  corkline  that  begins  at  the 
outboard  end  of  the  last  bow  bunch 
pulled  and  continues  to  at  least  two- 
thirds  the  distance  from  the  backdown 
channel  apex  to  the  stern  tiedown  point. 

(7)  Experimental  fishing  operations. 
The  Administrator,  Southwest  Region, 
may  authorize  experimental  fishing 
operations,  consistent  with  the 
provisions  of  the  IDCP,  for  the  purpose 
of  testing  proposed  improvements  in 
fishing  techniques  and  equipment  that 
may  reduce  or  eliminate  dolphin 
mortality  or  serious  injury,  or  do  not 
require  the  encirclement  of  dolphins  in 
the  course  of  fishing  operations.  The 
Administrator,  Southwest  Region,  may 
waive,  as  appropriate,  any  requirements 


of  this  section  except  DMLs  and  the 
obligation  to  carry  an  observer. 

(i)  A  vessel  permit  holder  may  apply 
to  the  Administrator,  Southwest  Region, 
for  an  experimental  fishing  operation 
waiver  allowing  for  processing  no  less 
than  90  days  before  the  date  the 
proposed  operation  is  intended  to  begin. 
An  application  must  be  signed  by  the 
permitted  operator  and  contain: 

(A)  The  name(s)  of  the  vessel{s)  and 
the  vessel  permit  holder(s)  to 
participate; 

(B)  A  statement  of  the  specific  vessel 
gear  and  equipment  or  procedmal 
requirement  to  be  exempted  and  why 
such  an  exemption  is  necessary  to 
conduct  the  experiment; 

(C)  A  description  of  how  the  proposed 
modification  to  the  gear  and  equipment 
or  procedures  is  expected  to  reduce 
incidental  mortality  or  serious  injury  of 
marine  mammals; 

(D)  A  description  of  the  applicability 
of  this  modification  to  other  purse  seine 
vessels; 

(E)  The  planned  design,  time, 
duration,  and  general  area  of  the 
experimental  operation; 

(F)  The  name(s)  of  the  permitted 
operator(s)  of  the  vessel(s)  during  the 
experiment;  and 

(G)  A  statement  of  the  qualifications 
of  the  individual  or  company  doing  the 
analysis  of  the  research. 

(ii)  The  Administrator,  Southwest 
Region,  will  acknowledge  receipt  of  the 
application  and,  upon  determining  that 
it  is  complete,  will  publish  a  notice  in 
the  Federal  Register  summarizing  the 
application,  making  the  full  application 
available  for  inspection  and  inviting 
comments  for  a  minimum  period  of  30 
days  from  the  date  of  publicatioi|t 

(iii)  The  Administrator,  Southwest 
Region,  after  considering  the 
information  in  the  application  and  the 
comments  received  on  it,  will  either 
issue  a  waiver  to  conduct  the 
experiment  which  includes  resfrictions 
or  conditions  deemed  appropriate,  or 
deny  the  application,  giving  the  reasons 
for  denial. 

(iv)  A  waiver  for  an  experimental 
fishing  operation  will  be  valid  only  for 
the  vessels  and  operators  named  in  the 
permit,  for  the  time  period  and  areas 
specified,  for  trips  carrying  an  observer 
designated  by  the  Administrator, 
Southwest  Region,  when  all  the  terms 
and  conditions  of  the  permit  are  met. 

(v)  The  Administrator,  Southwest 
Region,  may  suspend  or  revoke  an 
experimental  fishing  waiver  in 
accordance  with  1 5  CFR  part  904  if  the 
terms  and  conditions  of  the  waiver  or 
the  provisions  of  the  regulations  are  not 
followed. 


(8)  Operator  permit  holder 
performance  requirements.  [Reserved] 

(9)  Vessel  permit  bolder  dolphin 
mortality  limits.  For  purposes  of  this 
paragraph,  the  term  "vessel  permit 
holder"  includes  both  the  holder  of  a 
current  vessel  permit  and  also  the 
holder  of  a  vessel  permit  for  the 
following  year. 

(i)  By  September  1  each  year,  a  vessel 
permit  holder  desiring  a  DML  for  the 
following  year  must  provide  to  the 
Administrator.  Southwest  Region,  the 
name  of  the  United  States  purse  seine 
fishing  vessel(s)  of  carrying  capacity 
greater  than  400  st  (362.8  mt)  carrying 
capacity  that  the  owner  intends  to  use 
to  intentionally  deploy  piu-se  seine 
fishing  nets  in  the  ETP  to  encircle 
dolphins  in  an  effort  to  capture  tuna 
during  the  following  year.  NMFS  will 
forward  the  list  of  purse  seine  vessels  to 
the  Director  of  the  lATTC  on  or  before 
October  1 ,  or  as  otherwise  required  by 
the  IDCP,  for  assignment  of  a  DML  for 
the  following  year  under  the  provisions 
of  Axmex  IV  of  the  Agreement  on  the 
IDCP. 

(ii)  Each  vessel  permit  holder  that 
desfres  a  DML  only  for  the  period 
between  July  1  to  December  31  must 
provide  the  Administrator,  Southwest 
Region,  by  September  1  of  the  prior 
year,  the  name  of  the  United  States 
purse  seine  fishing  vessel(s)  of  greater 
than  400  st  (362.8  mt)  carrying  capacity 
that  the  owner  intends  to  use  to 
intentionally  deploy  purse  seine  fishing 
nets  in  the  ETP  to  encircle  dolphins  in 
an  effort  to  capture  tuna  during  the 
period.  NMFS  will  forward  the  list  of 
purse  seine  vessels  to  the  Director  of  the 
LATTC  on  or  before  October  1 .  or  as 
otherwise  required  under  the  IDCP,  for 
possible  assignment  of  a  DML  for  the  6- 
month  period  Julv  1  to  December  31. 
Under  the  EDCP,  the  DML  will  be 
calculated  by  the  IDCP  from  any 
unutilized  pool  of  DMLs  in  accordance 
with  the  procedure  described  in  Annex 
rV  of  the  Agreement  on  the  IDCP  and 
will  not  exceed  one-third  of  an 
unadjusted  full-year  DML  as  calculated 
by  the  IDCP. 

(iii)(A)  The  Administrator.  Southwest 
Region,  will  notify  vessel  owners  of  the 
DML  assigned  for  each  vessel  for  the 
following  year,  or  the  second  half  of  the 
year,  as  applicable. 

(B)  The  Administrator,  Southwest 
Region,  may  adjust  the  DMLs  in 
accordance  with  Annex  IV  of  the 
Agreement  on  the  IDCP.  All  adjustments 
of  full-year  DMLs  will  be  made  before 
January  1,  and  the  Administrator, 
Southwest  Region,  will  notify  the 
Director  of  the  lATTC  of  any 
adjustments  prior  to  a  vessel  departing 
on  a  trip  using  its  adjusted  DML.  The 
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notification  will  be  no  later  than 
February  1  in  th  3  case  of  adjustments  to 
full-year  DMLs.  and  no  later  than  May 
1  in  the  case  of ;  djustments  to  DMLs  for 
the  second  half  )f  the  year. 

(C)  Within  th(  requirements  of  Annex 
IV  of  the  Agreer  lent  on  the  IDCP,  the 
Administrator,  !  louthwest  Region,  may 
adjust  a  vessel's  DML  if  it  will  further 
scientific  or  tecl  inological  advancement 
in  the  protectioi  i  of  marine  mammals  in 
the  fishery  or  if  he  past  performance  of 
the  vessel  indici  ites  that  the  protection 
or  use  of  the  yel  owfin  tuna  stocks  or 
marine  mamma  s  is  best  served  by  the 
adjustment,  wit  lin  the  mandates  of  the 
MMPA.  Experir  lental  fishing  operation 
waivers  or  scien  tific  research  permits 
will  be  considei  ed  a  basis  for 
adjustments. 

(iv)(A)  A  vess  il  assigned  a  full-year 
DML  that  does  i  lot  make  a  set  on 
dolphins  by  Ap  il  1  or  that  leaves  the 
fishery  will  lost  its  DML  for  the 
remainder  of  th' s  year,  unless  the  failure 
to  set  on  dolphi  ns  is  due  to  force 
majeure  or  othe  r  extraordinary 
circumstances  a  s  determined  by  the 
International  R<  view  Panel. 

(B)  A  vessel  assigned  a  DML  for  the 
second  half  of  t  le  year  will  be 
considered  to  h  ive  lost  its  DML  if  the 
vessel  has  not  n  tade  a  set  on  dolphins 
before  December  31,  unless  the  failure 
to  set  on  dolphikis  is  due  to  force 
majeure  or  extr  lordinary  circumstances 
as  determined  1:  y  the  International 
Review  Panel. 

(C)  Any  vesse  1  that  loses  its  DML  for 
2  consecutive  y  Bars  will  not  be  eligible 
to  receive  a  DM  L  for  the  following  year. 

(D)  NMFS  wi  1  determine,  based  on 
available  infoni  lation,  whether  a  vessel 
has  left  the  fishsry. 

(1)  A  vessel  lost  at  sea.  undergoing 
extensive  repai  s,  operating  in  an  ocean 
area  other  than  the  ETP,  or  for  which 
other  informatii  jn  indicates  will  no 
longer  be  condi  icting  purse  seine 
operations  in  tl  e  ETP  for  the  remainder 
of  the  period  cc  vered  by  the  DML  will 
be  determined  o  have  left  the  fishery. 

(2)  NMFS  wi  1  make  all  reasonable 
efforts  to  deten  line  the  intentions  of  the 
vessel  owner,  a  tid  the  owner  of  smy 
vessel  that  has  Deen  preliminarily 
determined  to  '.  lave  left  the  fishery  will 
be  provided  no  Lice  of  such  preliminary 
determination  ind  given  the 
opportimity  to  Drovide  information  on 
whether  the  ve  isel  has  left  the  fishery 
prior  to  NMFS  making  a  final 
determination  inder  15  CFR  part  904 
and  notifying  t  le  lATTC. 

(v)  Any  vessi  il  that  exceeds  its 
assigned  DML  ifter  any  applicable 
adjustment  imi  ler  paragraph  {c)(8)(iii)  of 
this  section  wi  1  have  its  DML  for  the 
subsequent  ye<  r  reduced  by  150  percent 


of  the  overage,  unless  another 
adjustment  is  determined  by  the 
International  Review  Panel. 

(vi)  A  vessel  that  is  covered  by  a  valid 
vessel  permit  and  that  does  not 
normally  fish  for  tuna  in  the  ETP  but 
desires  to  participate  in  the  fishery  on 
a  limited  basis  may  apply  for  a  per-trip 
DML  from  the  Administrator,  Southwest 
Region,  at  any  time,  allowing  at  least  60 
days  for  processing.  The  request  must 
state  the  expected  number  of  trips 
involving  sets  on  dolphins  and  the 
anticipated  dates  of  the  trip  or  trips.  The 
request  will  be  forwarded  to  the  Director 
of  the  LATTC  for  processing  in 
accordance  with  Annex  IV  of  the 
Agreement  on  the  IDCP.  A  per-trip  DML 
will  be  assigned  if  one  is  made  available 
in  accordance  with  the  terms  of  Annex 
IV  of  the  IDCP.  If  a  vessel  assigned  a  per- 
trip  DML  does  not  set  on  dolphins 
during  that  trip,  the  vessel  will  be 
considered  to  have  lost  its  DML  unless 
this  was  a  result  oi  force  majeure  or 
other  extraordinary  circumstances  as 
determined  by  the  International  Review 
Panel.  After  two  consecutive  losses  of  a 
DML,  a  vessel  will  not  be  eligible  to 
receive  a  DML  for  the  next  fishing  year. 

(vii)  Observers  will  make  their  records 
available  to  the  vessel  operator  at  any 
reasonable  time,  including  after  each 
set,  in  order  for  the  operator  to  monitor 
the  balance  of  the  DML(s)  remaiiung  for 
use. 

(viii)  Vessel  and  operator  permit 
holders  must  not  deploy  a  purse  seine 
net  on  or  encircle  any  school  of 
dolphins  containing  individuals  of  a 
particular  stock  of  dolphins: 

(A)  when  the  applicable  per-stock  per- 
year  dolphin  mortality  Umit  for  that 
stock  of  dolphins  (or  for  that  vessel,  if 
so  assigned)  has  been  reached  or 
exceeded;  or 

(B)  after  the  time  and  date  provided 
in  actual  notification  or  notification  in 
the  Federal  Register  by  the 
Administrator.  Southwest  Region,  based 
upon  the  best  available  evidence,  stating 
when  any  applicable  per-stock  per-year 
dolphin  mortality  limit  has  been 
reached  or  exceeded,  or  is  expected  to 
be  reached  in  the  near  future. 

(ix)  If  individual  dolphins  belonging 
to  a  stock  that  is  prohibited  fi-om  being 
taken  are  not  reasonably  observable  at 
the  time  the  net  skiff  attached  to  the  net 
is  released  from  the  vessel  at  the  start  of 
a  set,  the  fact  that  individuals  of  that 
stock  are  subsequently  taken  will  not  be 
cause  for  enforcement  action  provided 
that  all  procedures  required  by  the 
applicable  regulations  have  been 
followed. 

(x)  Vessel  and  operator  permit  holders 
must  not  intentionally  deploy  a  piuse 


seine  net  on  or  encircle  dolphins 
intentionally: 

(A)  when  the  vessel's  DML,  as 
adjusted,  is  reached  or  exceeded;  or 

(B)  after  the  date  and  time  provided 
in  actual  notification  by  letter,  facsimile, 
radio,  or  electronic  mail,  or  notice  in  the 
Federal  Register  by  the  Administrator, 
Southwest  Region,  based  upon  the  best 
available  evidence,  that  intentional  sets 
on  dolphins  must  cease  because  the 
total  of  the  DMLs  assigned  to  the  U.S. 
fleet  has  been  reached  or  exceeded,  or 

is  expected  to  be  exceeded  in  the  near 
future. 

(xi)  Sanctions  recommended  by  the 
International  Review  Panel  for  any 
violation  of  these  rules  will  be 
considered  by  NMFS  and  NOAA  in 
enforcement  actions  brought  under 
these  regidations. 

(xii)  Intentionally  deploying  a  purse 
seine  net  on,  or  to  encircle,  dolphins 
after  a  vessel's  DML.  as  adjusted,  has 
been  reached  will  disqualify  the  vessel 
from  consideration  for  a  DML  for  the 
following  year.  If  already  assigned,  the 
DML  for  the  following  year  will  be 
withdrawn,  and  the  Director  of  the 
lATTC  will  be  notified  by  NMFS  that 
the  DML  assigned  to  that  vessel  will  be 
unutilized.  Procediu^s  found  at  15  CFR 
part  904  apply  to  the  withdrawal  of  the 
permit. 

(d)  Purse  seining  by  vessels  without 
assigned  DMLs.  In  addition  to  the 
requirements  of  paragraph  (b)  of  this 
section,  a  vessel  permit  used  for  a  trip 
not  involving  an  assigned  DML  and  the 
operator's  permit  when  used  on  such  a 
vessel  are  subject  to  the  following  terms 
and  conditions:  a  permit  holder  may 
take  marine  mammals  provided  that 
such  taking  is  an  accidental  occurrence 
in  the  coiuse  of  normal  conmiercial 
fishing  operations  and  the  vessel  does 
not  intentionally  deploy  its  net  on,  or  to 
encircle,  dolphins;  marine  mammals 
taken  incidental  to  such  commercial 
fishing  operations  must  be  immediately 
retiuned  to  the  environment  where 
captxired  without  further  injury,  using 
release  procedm^s  such  as  hand  rescue, 
and  aborting  the  set  at  the  earliest 
effective  opportunity;  the  use  of  one  or 
more  rafts  and  face  masks  or  view  boxes 
to  aid  in  the  rescue  of  dolphins  is 
recommended. 

(e)  Observers:  (1)  The  holder  of  a 
vessel  permit  must  allow  an  observer 
duly  authorized  by  the  Administrator, 
Southwest  Region,  to  accompany  the 
vessel  on  all  fishing  trips  in  the  ETP  for 
the  purpose  of  conducting  research  and 
observing  operations,  including 
collecting  information  that  may  be  used 
in  civil  or  criminal  penalty  proceedings, 
forfeiture  actions,  or  permit  sanctions.  A 
vessel  that  fails  to  carry  an  observer  in 
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accordance  with  these  requirements 
may  not  engage  in  fishing  operations. 

(2)  Research  and  observation  duties 
will  be  carried  out  in  such  a  manner  as 
to  minimize  interference  with 
commercial  fishing  operations. 
Observers  must  be  provided  access  to 
vessel  personnel  and  to  dolphin  seifety 
gear  and  equipment,  electronic 
navigation  equipment,  radar  displays, 
high  powered  binoculars,  and  electronic 
communication  equipment.  The 
navigator  must  provide  true  vessel 
locations  by  latitude  and  longitude, 
acciuate  to  the  nearest  minute,  upon 
request  by  the  observer.  Observers  must 
be  provided  with  adequate  space  on  the 
bridge  or  pilothouse  for  clerical  work,  as 
well  as  space  on  deck  adequate  for 
carrying  out  observer  duties.  No  vessel 
owner,  master,  operator,  or  crew 
member  of  a  permitted  vessel  may 
impair,  or  in  any  way  interfere  with,  the 
research  or  observations  being  carried 
out.  Masters  must  allow  observers  to  use 
vessel  communication  equipment  to 
report  information  concerning  the  take 
of  marine  manunals  and  other  observer 
collected  data  upon  request  of  the 
observer. 

(3)  Any  marine  mammals  killed 
during  fishing  operations  that  are 
accessible  to  crewmen  and  requested 
fi^om  the  permit  holder  or  master  by  the 
observer  must  be  brought  aboard  the 
vessel  and  retained  for  biological 
processing,  until  released  by  the 
observer  for  retiun  to  the  ocean.  Whole 
marine  mammals  or  marine  mammal 
parts  designated  as  biological  specimens 
by  the  observer  must  be  retained  in  cold 
storage  aboard  the  vessel  until  retrieved 
by  authorized  personnel  of  NMFS  or  the 
lATTC  when  the  vessel  returns  to  port 
for  unloading. 

(4)  It  is  unlawful  for  any  person  to 
forcibly  assault,  impede,  intimidate, 
interfere  with,  or  to  influence  or  attempt 
to  influence  an  observer,  or  to  harass 
(including  sexual  harassment)  an 
observer  by  conduct  which  has  the 
purpose  or  effect  of  unreasonably 
interfering  with  the  observer's  work 
performance,  or  which  creates  an 
intimidating,  hostile,  or  offensive 
environment.  In  determining  whether 
conduct  constitutes  harassment,  the 
totedity  of  the  circumstances,  including 
the  nature  of  the  conduct  and  the 
context  in  which  it  occurred,  will  be 
considered.  The  determination  of  the 
legality  of  a  particular  action  will  be 
made  from  the  facts  on  a  case-by-case 
basis. 

(5)(i]  All  observers  must  be  provided 
sleeping,  toilet  and  eating 
accommodations  at  least  equal  to  that 
provided  to  a  full  crew  member.  A 
mattress  or  futon  on  the  floor  or  a  cot 


is  not  acceptable  in  place  of  a  regular 
bunk.  Meal  and  other  galley  privileges 
must  be  the  same  for  the  observer  as  for 
other  crew  members. 

(ii)  Female  observers  on  a  vessel  with 
an  all-male  crew  must  be 
accommodated  either  in  a  single-person 
cabin  or,  if  reasonable  privacy  can  be 
ensm-ed  by  installing  a  ciutain  or  other 
temporary  divider,  in  a  two-person 
cabin  shared  with  a  licensed  officer  of 
the  vessel.  If  the  cabin  assigned  to  a 
female  observer  does  not  have  its  own 
toilet  and  shower  facilities  that  can  be 
provided  for  the  exclusive  use  of  the 
observer,  then  a  schedule  for  time- 
sharing common  facilities  must  be 
established  before  the  placement 
meeting  and  approved  by  NMFS  or 
other  approved  observer  program  and 
must  be  followed  during  the  entire  trip. 

(iii)  In  the  event  there  are  one  or  more 
female  crew  members,  the  female 
observer  must  be  provided  a  bunk  in  a 
cabin  shared  solely  with  female  crew 
members,  and  provided  toilet  and 
shower  facilities  shared  solely  with 
these  female  crew  members. 

(f)  Importation,  purchase,  shipment, 
sale  and  transport.  (l)(i)  It  is  illegal  to 
import  into  the  United  States  any  fish, 
whether  fresh,  frozen,  or  otherwise 
prepared,  if  the  fish  have  been  caught 
with  commercial  fishing  technology  that 
results  in  the  incidental  kill  or 
incidental  serious  injury  of  marine 
mammals  in  excess  of  that  allowed 
under  this  part  for  U.S.  fishermen,  or  as 
specified  at  paragraphs  (f)(7)  through 
(f)(9)  of  this  section. 

(ii)  For  purposes  of  this  paragraph(f), 
and  in  applying  the  definition  of  an 
"intermediary  nation,"  an  import  occurs 
when  the  fish  or  fish  product  is  released 
from  a  nation's  Customs'  custody  and 
enters  into  the  territory  of  the  nation. 
For  other  purposes,  "import"  is  defined 
in  §216.3. 

(2)(i)  HTS  numbers  requiring  a 
Fisheries  Certificate  of  Origin,  subject  to 
yellowfin  tuna  embargo.  The  following 
U.S.  Harmonized  Tariff  Schedule  (HTS) 
numbers  identify  yellowfin  tuna  or 
yellowfin  tuna  products  that  are 
harvested  in  the  FTP  purse  seine  fishery 
and  imported  into  the  United  States.  All 
shipments  containing  tuna  or  tuna 
products  imported  into  the  United 
States  under  these  HTS  numbers  must 
be  accompanied  by  a  Fisheries 
Certificate  of  Origin  (FCO),  NOAA  Form 
370.  Yellowfin  t\ma  identified  by  any  of 
the  following  HTS  numbers  that  was 
harvested  using  a  purse  seine  in  the  ETT 
may  not  be  imported  into  the  United 
States  unless  both  the  nation  with 
jurisdiction  over  the  harvesting  vessel 
and  the  exporting  nation  (if  different) 


have  an  affirmative  finding  under 
paragraph  (f)(9)  of  this  section. 


(A)  Frozen. 
0303.42.0020 

0303.42.0040 

0303.42.0060 

(B)  Canned 
1604.14.1000 

1604.14.2040 
1604.14.3040 


(C)  Loins. 
1604.14.4000 


1604.14.5000 

(D)  Other  (only 
if  the  product 
contains 
tuna)-. 

0304.10.4099 


0304.20.2066 


0304.20.6096 
0304.90.1089 


0304.90.9091 


Yellowfin  tuna,  wtiote,  fro- 
zen. 

Yellowfin  tuna,  eviscerated, 
tiead  on,  frozen. 

Yellowfin  tuna,  other,  fro- 
zen. 

Tuna,  non-specific,  in  alr- 

tigfit  containers,  in  oil. 
Tuna,  other  than  alt)acore, 

not  over  7kg,  in  airtight 

containers. 
Tuna,  other  than  albacore, 

in  airtight  containers,  rrat 

In  oil,  over  quota. 

Tuna,  not  in  airtight  con- 
tainers, not  in  oil,  over 
6.8kg. 

Tuna,  other,  not  in  airtight 
containers. 


Other  fish,  fillets  and  other 

fish  meat,  fresh  or 

chilled. 
Other  fish,  fillets,  skinned, 

in  blocks  weighing  over 

4.5kg,  frozen. 
Other  fish,  fillets,  frozen. 
Other  fish  meat,  in  bulk  or 

immediate  containers, 

fresh  or  chilled. 
Other  fish  meat,  fresh  or 

chilled. 


(ii)  HTS  numbers  requiring  a  Fisheries 
Certificate  of  Origin,  not  subject  to 
yellowfin  tuna  embargo.  The  following 
HTS  numbers  identify  tuna  or  tuna 
products,  other  than  fresh  tuna  or  tima 
identified  in  paragraph  (f)(2)(i)  of  this 
section,  known  to  be  imported  into  the 
United  States.  All  shipments  imported 
into  the  United  States  under  these  HTS 
numbers  must  be  accompanied  by  a 
FCO.  The  shipment  may  not  be 
imported  into  the  United  States  if 
harvested  by  a  large-scale  driftnet  • 

nation,  unless  accompanied  by  the 
official  statement  described  in 
paragraph  (f)(5)(x)  of  this  section. 


(A)  Frozen: 
0303.41.0000 

0303.43.0000 
0303.49.0020 
0303.49.0040 

(B)  Canned. 


Albacore  or  lor^nned 

tunas,  frozen. 
Skipjack,  frozen. 
Bluefin,  frozen. 
Other  tuna,  frozen. 
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1604.14.2020 


1604.14.3020 


(ill)  Exports  f  •< 
only:  HTS  nam  >ers 
Certificate  ofO\  ig, 
certification.  Tl 
numbers  identi  y 
shellfish,  other 
paragraphs  (f)(2J)( 
section,  known 
using  a  large-sc  lie 
into  the  United 
exported  from 
nation  and  im 
States  under  anK^ 
listed  in  paragri  i 
must  be  accom|  lanied 
the  official  stat  ment 
paragraph  (f)(5 


om  driftnet  nations 

requiring  a  Fisheries 
^in  and  official 
e  following  HTS 

categories  of  fish  and 
than  those  identified  in 
.i)and(f)(2)(ii)ofthis 
to  have  been  harvested 

driftnet  and  imported 
States.  Shipments 
large-scale  driftnet 

into  the  United 
of  the  HTS  numbers 
,ph  (f)(2)  of  this  section 
by  an  FCO  and 
described  in 
x)  of  this  section. 


p  jrted 


(A)  Frozen: 

0303.10.0012 

0303.10.0022 

0303.10.0032 

0303.10.0042 

0303.10.0052 

0303.10.0062 

0303.21.0000 
0303.22.0000 


0303.29. 
0303.70. 
0303.75. 
0303.75. 
0303.79 
0303.79 


0000 
4097 
0010 
0090 
2041 
2049 


0304.20.2066 

0304.20.6008 

0304.20.6096 
0307.49.0010 
(B)  Canned. 
1604.11.2020 

1604.11.2030 

1604.11.2090 
1604.11.4010 
1604.11.4020 
1604.11.4030 
1604.11.4040 


Albacore  tuna,  in  airtight 
containers,  not  in  oil,  not 
over  7kg.  in  quota. 

Albacore  tuna,  in  ainight 
containers,  not  in  oil,  not 
in  quota. 


Salmon,  Chinook,  frozen. 

Salmon,  chum,  frozen. 

Salmon,  pink,  frozen. 

Salmon,  sockeye,  frozen. 

Salmon,  coho,  frozen. 

Salmon,  Pacific,  non-spe- 
cific, frozen. 

Trout,  frozen. 

Salmon,  Atlantic  and  Dan- 
ube, frozen. 

Salmonidae.  other,  frozen. 

Fish,  other,  frozen. 

Dogfish,  frozen. 

Other  sharks,  frozen. 

Swordfish  steaks,  frozen 

Swordfish,  other,  frozen. 

Fish,  fillet,  skinned,  in 
blocks  frozen  over  4.5kg. 

Salmonidae.  salmon  fillet, 
frozen. 

Fish,  fillet,  frozen. 

Squid,  other,  fillet,  frozen. 

Salmon,  pink,  canned  in 
oil,  in  airtight  containers. 

Salmon,  sockeye,  canned 
in  oil.  in  airtight  con- 
tainers. 

Salmon,  other,  canned  in 
oil,  in  airtight  containers. 

Salmon,  chum,  canned,  not 
in  oil. 

Salmon,  pink,  canned,  not 
in  oil. 

Salmon,  sockeye,  canned, 
not  in  oil. 

Salmon,  other,  canned,  not 
in  oil. 


1604.11.4050 

1604.19.2000 

1604.19.3000 

1605.90.6055 

(C)  Other. 
0304.10.4099 

0304.20.2066 


0304.20.6098 
0304.90.1089 


0304.90.9092 


0305.30.6080 

0305.49.4040 
0305.59.2000 
0305.59.4000 
0305.69.4000 


0305.69.5000 

0305.69.6000 
0307.49.0050 
0307.49.0060 


Salmon,  other,  canned,  not 
in  oil. 

Fish,  other,  in  airtight  con- 
tainers, not  in  oil. 

Fish,  other,  in  airtight  con- 
tainers, in  oil. 

Squid,  loligo.  prepared/pre- 
served. 

Other  fish,  fillets  and  other 
fish  meat,  fresh  or 
chilled. 

Other  fish,  fillets,  skinned, 
in  blocks  weighing  over 
4.5kg.  frozen. 

Other  fish,  fillets,  frozen. 

Other  fish,  fillets  and  fish 
meat,  in  bulk  or  in  imme- 
diate containers,  fresh  or 
chilled. 

Other  fish  meat,  fresh  or 
chilled. 

Fish,  non-specific,  fillet, 
dried/salted/brine. 

Fish,  non-specific,  smoked. 

Shark  fins? 

Fish,  non-specific,  dried. 

Salmon,  non-specific,  salt- 
ed. 

Fish,  non-specific,  in  imme- 
diate containers,  salted, 
not  over  6.8kg. 

Fish,  non-specific,  salted, 
other. 

Squid,  non-specific,  frozen/ 
dried/salted/brine. 

Squid,  non-specific.  & 
cuttle  fish  frozen/dried/ 
salted/brine. 


(3)  Imports  requiring  a  Fisheries 
Certificate  of  Origin.  Shipments 
containing  the  following  may  not  be 
imported  into  the  United  States  unless 
a  completed  FCO  is  filed  with  the 
Customs  Service  at  the  time  of 
importation: 

(i)  Tuna  classified  under  an  HTS 
niunber  listed  in  paragraphs  (f)(2)(i)  or 
(f)(2)(ii)  of  this  section,  or 

(ii)  Fish  classified  under  an  HTS 
number  listed  in  paragraph  (f)(2)  of  this 
section  that  was  harvested  by  a  vessel  of 
a  large-scale  driftnet  nation,  as 
identified  under  paragraph  {f)(8)  of  this 
section. 

(4)  Disposition  of  Fisheries 
Certificates  of  Origin.  The  FCO  form 
described  in  paragraph  (f)(5)  of  this 
section  may  be  obtained  from  the 
Administrator,  Southwest  Region,  or 
downloaded  from  the  Internet  at  http:/ 
/swr.ucsd.edu/noaaS 70.htm.  The  FCO 
required  under  paragraph  (f)(3)  of  this 
section  must  accompany  the  tuna  or 
tuna  products  from  entry  into  the 
United  States,  through  final  processing. 


and  it  must  be  endorsed  at  each  change 
in  ownership.  FCOs  that  require 
multiple  endorsements  must  be 
submitted  to  the  Administrator, 
Southwest  Region,  by  the  last  endorser 
when  all  required  endorsements  are 
completed.  An  invoice  must  accompany 
the  shipment  at  the  time  of  importation 
or,  in  the  alternative,  must  be  made 
available  within  30  days  of  a  request  by 
the  Secretary  or  the  Administrator, 
Southwest  Region,  to  produce  the 
invoice. 

(5)  Contents  of  Fisheries  Certificate  of 
Origin.  An  FCO,  certified  to  be  accurate 
by  the  first  exporter  of  the 
accompanying  shipment,  must  include 
the  following  information: 
(i)  Customs  entry  identification; 
(ii)  Date  of  entry; 
(iii)  Exporter's  full  name  and 
complete  address; 

(iv)  Importer's  or  consignee's  full 
name  and  complete  address; 

(v)  Species  description,  product  form, 
and  HTS  number; 

(vi)  Total  net  weight  of  the  shipment 
in  kilograms; 

(vii)  Ocean  area  where  the  fish  were 
harvested  (ETP,  Western  Pacific  Ocean, 
South  Pacific  Ocean,  Atlantic  Ocean, 
Caribbean  Sea,  Indian  Ocean,  or  other); 

(viii)  Type  of  fishing  gear  used  to 
harvest  the  fish  (purse  seine,  longline, 
baitboat,  large-scale  driftnet,  gillnet, 
trawl,  pole  and  line,  or  other); 

(ix)  Country  under  whose  laws  the 
harvesting  vessel  operated  based  upon 
the  flag  of  the  vessel  or,  if  a  certified 
charter  vessel,  the  country  that  accepted 
responsibility  for  the  vessel's  fishing 
operations; 

(x)  Dates  on  which  the  fishing  trip 
began  and  ended; 

(xi)  If  the  shipment  includes  tuna  or 
products  harvested  with  a  purse  seine 
net,  the  name  of  the  harvesting  vessel; 

(xii)  Dolphin  safe  condition  of  the 
shipment; 

(xiv)  For  shipments  harvested  by 
vessels  of  a  nation  known  to  use  large- 
scale  driftnets,  as  determined  by  the 
Secretary  pursuant  to  paragraph  (f)(8)  of 
this  section,  a  statement  must  be 
included  on  the  Fisheries  Certificate  of 
Origin  that  is  dated  and  signed  by  a 
responsible  government  official  of  the 
harvesting  nation,  certifying  that  the 
fish  or  fish  products  were  harvested  by 
a  method  other  than  large-scale  driftnet; 
and 

(xii)  If  the  shipment  contains  tuna 
harvested  in  the  ETP  by  a  purse  seine 
vessel  of  more  than  400  st  (362.8  mt) 
carrying  capacity,  each  importer  or 
processor  who  takes  custody  of  the 
shipment  must  sign  and  date  the  form 
to  certify  that  the  form  and  attached 
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documentation  accurately  describe  the 
shipment  of  fish  that  they  accompany. 

(6)  Dolphin-safe  label.  Tuna  or  tuna 
products  sold  in  or  exported  from  the 
United  States  that  include  on  the  label 
the  term  "dolphin-safe"  or  any  other 
term  or  symbol  that  claims  or  suggests 
the  tuna  were  harvested  in  a  manner  not 
injinious  to  dolphins  are  subject  to  the 
requirements  of  subpart  H  of  this  part. 

17)  Scope  of  embargoes — (i)  ETP 
yellowfin  tuna  embargo.  Yellowfin  tuna 
or  yellowfin  tuna  products  harvested 
using  a  purse  seine  in  the  ETP  identified 
by  an  HTS  number  listed  in  paragraph 
(f)(2){i)  of  this  section  may  not  be 
imported  into  the  United  States  if  such 
tuna  or  tuna  products  were: 

(A)  Harvested  on  or  after  March  3, 
1999,  the  effective  date  of  section  4  of 
the  IDCPA,  and  harvested  by,  or 
exported  from,  a  nation  that  the 
Assistant  Administrator  has  determined 
has  purse  seine  vessels  of  greater  than 
400  St  (362.8  mt)  carrying  capacity 
harvesting  tuna  in  the  ETP,  unless  the 
Assistant  Administrator  has  made  an 
affirmative  finding  required  for 
importation  for  that  nation  under 
paragraph  (f)(9)  of  this  section; 

(B)  Exported  from  an  intermediary 
nation,  as  defined  in  section  3  of  the 
MMPA,  and  a  ban  is  currently  in  force 
prohibiting  the  importation  from  that 
nation  under  paragraph  (f)(9)(viii)  of 
this  section;  or 

(C)  Harvested  before  March  3,  1999, 
the  effective  date  of  section  4  of  the 
IDCPA,  and  would  have  been  banned 
from  importation  under  section 
101(a)(2)  of  the  MMPA  at  the  time  of 
harvest. 

(ii)  Driftnet  embargo.  A  shipment 
containing  an  item  listed  in  paragraph 
(f)(2)  of  this  section  may  not  be 
imported  into  the  United  States  if  it: 

(A)  Was  exported  from  or  harvested 
on  the  high  seas  by  any  nation 
determined  by  the  Assistant 
Administrator  to  be  engaged  in  large- 
scale  driftnet  fishing,  unless  the  FCO  is 
accompanied  by  an  original  statement 
by  a  responsible  government  official  of 
the  harvesting  nation,  signed  and  dated 
by  that  official,  certifying  that  the  fish 
or  fish  products  were  harvested  by  a 
method  other  than  large-scale  driftnet; 
or 

(B)  Is  identified  on  the  FCO  as  having 
been  harvested  by  a  large-scale  driftnet. 

(8)  Large-scale  driftnet  nation: 
determination.  Based  upon  the  best 
information  available,  the  Assistant 
Administrator  will  determine  which 
nations  have  registered  vessels  that 
engage  in  fishing  using  large-scale 
driftnets.  Such  determinations  will  be 
published  in  the  Federal  Register.  A 
responsible  government  official  of  any 


such  nation  may  certify  to  the  Assistant 
Administrator  that  none  of  the  nation's 
vessels  use  large-scale  driftnets.  Upon 
receipt  of  the  certification,  the  Assistant 
Administrator  may  find,  and  publish 
such  finding  in  the  Federal  Register, 
that  none  of  that  nation's  vessels  engage 
in  fishing  with  laiige-scale  driftnets. 

(9)  Affirmative  finding  procedure  for 
nations  harvesting  yellowfin  tuna  using 
a  purse  seine  in  the  ETP.  (i)  The 
Assistant  Administrator  will  determine, 
on  an  annual  basis,  whether  to  make  an 
affirmative  finding  based  upon 
documentary  evidence  provided  by  the 
govenunent  of  the  exporting  nadon,  by 
the  government  of  the  harvesting  nation, 
if  different,  or  by  the  IDCP  and  the 
lATTC,  and  will  publish  the  finding  in 
the  Federal  Register.  A  finding  will 
remain  valid  for  1  year  or  for  such  other 
period  as  the  Assistant  Administrator 
may  determine.  An  affirmative  finding 
will  be  terminated  if  the  Assistant 
Administrator  determines  that  the 
requirements  of  this  paragraph  are  no 
longer  being  met.  Every  5  years,  the 
government  of  the  harvesting  nation, 
must  submit  such  documentary 
evidence  directly  to  the  Assistant 
Administrator  and  request  an 
affirmative  finding.  Documentary 
evidence  needs  to  be  submitted  by  the 
harvesting  nation  for  the  first  affirmative 
finding  subsequent  to  the  effective  date 
of  this  rule.  The  Assistant  Administrator 
may  require  the  submission  of 
supporting  dociunentation  or  other 
verification  of  statements  made  in 
connection  with  requests  to  allow 
importations.  An  affirmative  finding 
applies  to  tuna  and  tuna  products  that 
were  harvested  by  vessels  of  the  nation 
after  February  15,  1999.  To  make  an 
affirmative  finding,  the  Assistant 
Administrator  must  find  that: 

(A)  The  harvesting  nation  participates 
in  the  IDCP  and  is  either  a  member  of 
the  LATTC  or  has  initiated  (and  within 

6  months  thereafter  completed)  all  steps 
required  of  applicant  nations,  in 
accordance  with  article  V,  paragraph  3, 
of  the  Convention  establishing  the 
LATTC,  to  become  a  member  of  that 
organization; 

(B)  The  nation  is  meeting  its 
obligations  under  the  IDCP  and  its 
obligations  of  membership  in  the 
LATTC,  including  all  financial 
obligations; 

(C)(1)  The  aimual  total  dolphin 
mortality  of  the  nation's  purse  seine 
fleet  (including  certified  charter  vessels 
operating  under  its  jurisdiction)  did  not 
exceed  the  aggregated  total  of  the 
mortality  limits  assigned  by  the  IDCP  for 
that  nation's  purse  seine  vessels  for  the 
year  preceding  the  year  in  which  the 
finding  would  start;  or 


(2)(i)  Because  of  extraordinary 
circumstances  beyond  the  control  of  the 
nation  and  the  vessel  captains,  the  total 
dolphin  mortality  of  the  nation's  purse 
seine  fleet  (including  certified  charter 
vessels  operating  under  its  jurisdiction) 
exceeded  the  aggregated  total  of  the 
mortality  limits  assigned  by  the  IDCP  for 
that  nation's  purse  seine  vessels;  and 

Ui)  Immediately  after  the  national 
authorities  discovered  the  aggregate 
mortality  of  its  fleet  had  been  exceeded, 
the  nation  required  all  its  vessels  to 
cease  fishing  for  tima  in  association 
with  dolphins  for  the  remainder  of  the 
calendar  year;  and 

(D)(1)  For  calendar  year  2000  and  any 
subsequent  years  in  which  the  parties 
agree  to  a  global  allocation  system  for 
per-stock  per-year  individual  stock 
quotas,  the  nation  responded  to  the 
notification  from  the  LATTC  that  an 
individual  stock  quota  had  been  reached 
by  prohibiting  any  additional  sets  on  the 
stock  for  which  the  quota  had  been 
reached; 

(2)  If  a  per-stock  per-year  quota  is 
allocated  to  each  nation,  the  annual  per- 
stock  per-year  dolphin  mortality  of  the 
nation's  purse  seine  fleet  (including 
certified  charter  vessels  operating  under 
its  jurisdiction)  did  not  exceed  the 
aggregated  total  of  the  per-stock  per-year 
limits  assigned  by  the  IDCP  for  that 
nation's  purse  seine  vessels  (if  any)  for 
the  year  preceding  the  year  in  which  the 
finding  would  start;  or 

(J)(iT  Because  of  exfraordinary 
circumstances  beyond  the  control  of  the 
nation  and  the  vessel  captains,  the  per- 
stock  per-year  dolphin  mortality  of  the 
nation's  purse  seine  fleet  (including 
certified  charter  vessels  operating  under 
its  jiuisdiction)  exceeded  the  aggregated 
total  of  the  per-stock  per-year  limits 
assigned  by  the  IDCP  for  that  nation's 
purse  seine  vessels;  and 

(ii)  Immediately  after  the  national 
authorities  discovered  the  aggregate  per- 
stock  mortality  limits  of  its  fleet  had 
been  exceeded,  the  nation  required  all 
its  vessels  to  cease  fishing  for  tuna  in 
association  with  the  stocks  whose  limits 
had  been  exceeded,  for  the  remainder  of 
the  calendar  year. 

(ii)  Documentary  Evidence  and 
Compliance  with  the  IDCP. — (A) 
Documentary  Evidence.  The  Assistant 
Administrator  will  make  an  affirmative 
finding  under  paragraph  (0{9)(i)  of  this 
section  only  if  the  government  of  the 
harvesting  nation  provides  direcdy  to 
the  Assistant  Administrator,  or 
authorizes  the  LATTC  to  release  to  the 
Assistant  Administrator,  complete, 
accurate,  and  timely  information  that 
enables  the  Assistant  Administrator  to 
determine  whether  the  harvesting 
nation  is  meeting  the  obligations  of  the 
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the  information  | 
required  in  para 
(f)(9)(ii)ofthis 
60  days  from  th^ 


IDCP,  and  wheU  er  ETP-harvested  tuna 
imported  from  s  ach  nation  comports 
with  the  trackin  ;  and  verification 
regidations  of  si  bpart  H  of  this  part. 

(B)  Revocatioi  i.  After  considering  the 
information  pro'  'ided  under  paragraph 
(f)(9)(ii)(A)  of  th  s  section,  each  party's 
financial  obligat  ions  to  the  lATTC.  and 
any  other  releva  it  information, 
including  inforr  lation  that  a  nation  is 
consistently  fail  ng  to  take  enforcement 
actions  on  violal  ions  which  diminish 
the  effectiveness  of  the  IDCP.  the 
Assistant  Admii  listrator,  in  consultation 
with  the  Secretary  of  State,  will  revoke 
an  affirmative  finding  issued  to  a  nation 
that  is  not  meetikig  the  obligations  of  the 
IDCP.  1 

(iii)  A  harvesting  nation  may  apply  for 
an  affirmative  fipding  at  any  time  by 
providing  to  thej  Assistant  Administrator 
ud  authorizations 
japhs  (f)(9){i)  and 
Bction,  allowing  at  least 
!  submission  of 
complete  infomiation  to  NMFS  for 
processing. 

(iv)  The  Assis  :ant  Administrator  will 
make  or  renew  <  n  affirmative  finding  for 
the  period  from  April  1  through  March 
31,  or  portion  tl  ereof,  if  the  harvesting 
nation  has  prov  ded  all  the  information 
and  authorizatit  ns  required  by 
paragraphs  (f)(9  (i)  and  (f)(9)(ii)  of  this 
section,  and  has  met  the  requirements  of 
paragraphs  (f)(9  (i)  and  (f)(9)(ii)  of  this 
section. 

(v)  Reconsideration  of  finding.  The 
Assistant  Administrator  may  reconsider 
a  finding  upon  <  i  request  from,  and  the 
submission  of  a  iditional  information 
by,  the  harvesting  nation,  if  the 
information  indicates  that  the  nation 
has  met  the  reqiirements  imder 
paragraphs  (f)(gi(i)  and  (f)(9)(ii)  of  this 
section. 

(vi)  Intermed.  ary  nation.  Except  as 
authorized  und  >r  this  paragraph,  no 
txma  or  tuna  pr(  iducts  classified  under 
one  of  the  HTS  lumbers  listed  in 
paragraph  {f)(2)  i)  of  this  section  may  be 
imported  into  the  United  States  from 
any  intermedial  y  nation.  An 
"intermediary  i  ation"  is  a  nation  that 
exports  yellow!  .n  tuna  or  yellowfin  tuna 
products  to  the  United  States  and  that 
imports  yellow  in  tuna  or  yellowfin 
tuna  products  t  lat  are  subject  to  a  direct 
ban  on  importa  ion  into  the  United 
States  pursuant  to  section  101(a)(2)(B)  of 
the  MMPA,  unl  ess  shown  not  to  be 
yellowfin  tuna  jr  yellowfin  tiina 
products  harve  sted  using  purse  seine  in 
the  ETP.  The  Assistant  Administrator 
will  publish  in  the  Federal  Register  a 
notice  aimounc  ing  when  NMFS  has 
determined,  ba  ied  on  the  best 
information  available,  that  a  nation  is  an 
"intermediary  i  lation."  After  the 


effective  date  of  that  notice,  these 
import  restrictions  shall  apply. 
Shipments  of  yellowfin  tuna  or 
yellowfin  tuna  products  shipped 
through  a  nation  on  a  through  bill  of 
lading  or  in  another  manner  that  does 
not  enter  the  shipments  into  that  nation 
as  an  importation  do  not  make  that 
nation  an  intermediary  nation. 

(A)  Intennediary  nation 
determination  status.  Imports  from  an 
intermediary  nation  of  tuna  and  tuna 
products  classified  under  any  of  the 
HTS  numbers  in  paragraph  (f)(2)(i)  of 
this  section  may  be  imported  into  the 
United  States  only  if  the  Assistant 
Administrator  determines  and  publishes 
in  the  Federal  Register  that  the 
intermediary  nation  has  provided 
certification  and  reasonable  proof  that  it 
has  not  imported  in  the  preceding  6 
months  yellowfin  tuna  or  yellowfin  tuna 
products  that  are  subject  to  a  ban  on 
direct  importation  into  the  United  States 
under  section  101(a)(2)(B)  of  the  MMPA. 
At  that  time,  the  nation  shall  no  longer 
be  considered  an  "intermediary  nation" 
and  these  import  restrictions  shall  no 
longer  apply. 

(B)  Changing  the  status  of 
intermediary  nation  determinations. 
The  Assistant  Administrator  will  review 
decisions  under  this  paragraph  upon  the 
request  of  an  intermediary  nation.  Such 
requests  must  be  accompanied  by 
specific  and  detailed  supporting 
information  or  documentation 
indicating  that  a  review  or 
reconsideration  is  warranted.  For 
purposes  of  this  paragraph,  the  term 
"certification  and  reasonable  proof 
means  the  submission  to  the  Assistant 
Administrator  by  a  responsible 
government  official  from  the  nation  of  a 
document  reflecting  the  nation's 
customs  records  for  the  preceding  6 
months,  together  with  a  certification 
attesting  that  the  document  is  accurate. 

(vii)  Pelly  certification.  After  6 
months  of  an  embargo  being  in  place 
against  a  nation  under  this  section,  that 
fact  will  be  certified  to  the  President  for 
purposes  of  certification  under  section 
8(a)  of  the  Fishermen's  Protective  Act  of 
1967  (22  U.S.C.  1978(a))  for  as  long  as 
the  embargo  remains  in  effect. 

(viii)  Coordination.  The  Assistant 
Administrator  will  promptly  advise  the 
Department  of  State  and  the  Department 
of  the  Treasury  of  embargo  decisions, 
actions  and  finding  determinations. 

(10)  Fish  refused  entry.  If  fish  is 
denied  entry  imder  paragraph  (f)(3)  of 
this  section,  the  District  Director  of 
Customs  shall  refuse  to  release  the  fish 
for  entry  into  the  United  States  and 
shall  issue  a  notice  of  such  refusal  to  the 
importer  or  consignee. 


(11)  Disposition  offish  refused  entry 
into  the  United  States;  redelivered  fish. 
Fish  which  is  denied  entry  under 
paragraph  (f)(3)  of  this  section  and 
which  is  not  exported  under  Customs 
supervision  widiin  90  days  from  the 
date  of  notice  of  refusal  of  admission  or 
date  of  redelivery  shall  be  disposed  of 
under  Customs  laws  and  regulations. 
Provided  however,  that  any  disposition 
shall  not  residt  in  an  introduction  into 
the  United  States  of  fish  caught  in 
violation  of  the  MMPA. 

(12)  Market  Prohibitions.  It  is 
imlawful  for  any  person  to  sell, 
purchase,  offer  for  sale,  transport,  or 
ship  in  the  United  States,  any  tuna  or 
tima  products  luiless  the  tima  products 
are  either: 

(i)  Dolphin-safe  under  subpart  H;  or 

(ii)  harvested  in  compliance  with  the 
IDCP  by  vessels  under  the  jurisdiction 
of  a  nation  that  is  a  member  of  the 
lATTC  or  has  initiated,  and  within  6 
months  thereafter  completes,  all  steps 
required  by  applicant  nations  to  become 
members  of  the  LATTC. 

(iii)  For  pvuposes  of  this  section,  tuna 
or  tima  products  are  "dolphin-safe"  if 
they  are  dolphin-safe  under  subpart  H. 

(g)  Penalties.  Any  person  or  vessel 
subject  to  the  jurisdiction  of  the  United 
States  will  be  subject  to  the  penalties 
provided  for  under  the  MMPA  for  the 
conduct  of  fishing  operations  in 
violation  of  these  regulations. 

6.  In  Subpart  D,  a  new  §  216.46  is 
added  to  read  as  follows: 

§  216.46    U.S.  citizens  on  foreign  flag 
vessels  operating  under  the  International 
Dolphin  Conservation  Program. 

The  MMPA's  provisions  do  not  apply 
to  a  citizen  of  the  United  States  who 
incidentally  takes  any  marine  mammal 
during  fishing  operations  in  the  ETP 
which  are  outside  the  U.S.  exclusive 
economic  zone  (as  defined  in  section  3 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1802)),  while  employed  on  a 
fishing  vessel  of  a  harvesting  nation  that 
is  participating  in,  and  in  compliance 
with,  the  IDCP. 

7.  Sections  216.90  through  216.94  are 
revised  to  read  as  follows: 

§216.90    Purposes. 

This  subpart  governs  the  requirements 
for  using  the  official  mark,  described  in 
§  216.96,  or  an  alternative  mark  that 
refers  to  dolphins,  porpoises,  or  marine 
mammals,  to  label  tuna  or  tuna  products 
offered  for  sale  in  or  exported  from  the 
United  States  using  the  term  "dolphin- 
safe"  or  suggesting  the  tuna  were 
harvested  in  a  manner  not  injurious  to 
dolphins. 
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§216.91     Dolphin-safe  labeling  standards. 

(a)  It  is  a  violation  of  section  5  of  the 
Federal  Trade  Conunission  Act  (15 
U.S.C.  45)  for  any  producer,  importer, 
exporter,  distributor,  or  seller  of  any 
tuna  products  that  are  exported  from  or 
offered  for  sale  in  the  United  States  to 
include  on  the  label  of  those  products 
the  term  "dolphin-safe"  or  any  other 
term  or  symbol  that  claims  or  suggests 
that  the  tuna  contained  in  the  products 
were  harvested  using  a  method  of 
fishing  that  is  not  harmful  to  dolphins 
if  the  products  contain  tuna  harvested: 

(1)  ETP  large  purse  seine  vessel.  In  the 
ETP  by  a  pvu-se  seine  vessel  of  greater 
than  400  st  (362.8  mt)  carrying  capacity 
unless: 

(i)  The  documentation  requirements 
for  dolphin-safe  tima  under  §§  216.92 
and  216.94  are  met; 

(ii)  No  dolphin  were  killed  or 
seriously  injured  during  the  sets  in 
which  the  tuna  were  caught;  or 

(iii)  If  the  Assistant  Administrator 
publishes  notification  in  the  Federal 
Register  announcing  a  finding  that  the 
intentional  deployment  of  purse  seine 
nets  on  or  encirclement  of  dolphins  is 
having  a  significant  adverse  impact  on 
any  depleted  stock: 

(A)  No  tuna  products  were  caught  on 
a  trip  using  a  purse  seine  net 
intentionally  deployed  on  or  to  encircle 
dolphins;  and 

(B)  No  dolphins  were  killed  or 
seriously  injured  during  the  sets  in 
which  the  tuna  were  caught. 

(2)  Non-ETP  purse  seine  vessel. 
Outside  the  ETP  by  a  vessel  using  a 
purse  seine  net: 

(i)  In  a  fishery  in  which  the  Assistant 
Administrator  has  determined  that  a 
regular  and  significant  association 
occurs  between  dolphins  and  tuna 
(similar  to  the  association  between 
dolphins  and  tuna  in  the  ETP),  unless 
such  products  are  accompanied  by  a 
written  statement,  executed  by  the 
captain  of  the  vessel  and  an  observer 
participating  in  a  national  or 
international  program  acceptable  to  the 
Assistant  Administrator,  certifying  that 
no  purse  seine  net  was  intentionally 
deployed  on  or  used  to  encircle 
dolphins  during  the  particular  voyage 
on  which  the  tuna  were  caught  and  no 
dolphins  were  killed  or  seriously 
injured  in  the  sets  in  which  the  tuna 
were  caught;  or 

(ii)  In  any  other  fishery  unless  the 
products  are  accompanied  by  a  written 
statement  executed  by  the  captain  of  the 
vessel  certifying  that  no  purse  seine  net 
was  intentionally  deployed  on  or  used 
to  encircle  dolphins  during  the 
particular  voyage  on  which  the  tima  was 
harvested; 


(3)  Driftnet.  By  a  vessel  engaged  in 
large-scale  driftnet  fishing;  or 

(4)  Other  fisheries.  By  a  vessel  in  a 
fishery  other  than  one  described  in 
paragraphs  (a)(1)  through(a)(3)  of  this 
section  that  is  identified  by  the 
Assistant  Administrator  as  having  a 
regular  and  significant  mortality  or 
serious  injury  of  dolphins,  unless  such 
product  is  accompanied  by  a  written 
statement,  executed  by  the  captain  of 
the  vessel  and  an  observer  participating 
in  a  national  or  international  f)rogram 
acceptable  to  the  Assistant 
Administrator,  that  no  dolphins  were 
killed  or  seriously  injured  in  the  sets  or 
other  gear  deployments  in  which  the 
tuna  were  caught,  provided  that  the 
Assistant  Administrator  determines  that 
such  an  observer  statement  is  necessary. 

(b)  It  is  a  violation  of  section  5  of  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  45)  to  willingly  and  knowingly 
use  a  label  referred  to  in  this  section  in 
a  campaign  or  effort  to  mislead  or 
deceive  consumers  about  the  level  of 
protection  afforded  dolphins  under  the 
IDCP. 

(c)  A  tuna  product  that  is  labeled  with 
the  official  mark,  described  in  §  216.96, 
may  not  be  labeled  with  any  other  label 
or  mark  that  refers  to  dolphins, 
porpoises,  or  marine  mammals. 

§  21 6.92  Dolphin-safe  requirements  for 
tuna  harvested  in  the  ETP  by  large  purse 
seine  vessels. 

(a)  U.S.  vessels.  Tuna  products  that 
contain  tuna  harvested  by  U.S.  flag 
piuse  seine  vessels  of  greater  than  400 
St  (362.8  mt)  carrying  capacity  in  the 
ETP  may  be  labeled  "dolphin-safe"  if 
the  following  requirements  are  met: 

(1)  "Dolphin-safe"  Tuna  Tracking 
Forms  certified  by  the  vessel  captain 
and  the  observer  are  submitted  to  the 
Regional  Administrator,  Southwest 
Region,  at  the  end  of  the  fishing  trip 
diuing  which  the  tuna  was  harvested; 

(2)  The  tiuia  has  been  processed  by  a 
U.S.  tuna  processor  in  a  plant  located  in 
one  of  the  50  states,  Puerto  Rico,  or 
American  Samoa  that  is  in  compliance 
with  the  tuna  tracking  and  verification 
requirements  of  §  216.94; 

(3)  The  tima  or  tuna  products  are 
accompanied  by  a  properly  completed 
FCO; 

(4)  The  tuna  or  tuna  products  meet 
the  dolphin-safe  labeling  standards 
under  §216.91;  and 

(5)  The  FCO  is  properly  endorsed  by 
each  processor  certifying  that,  to  the 
best  of  his  or  her  knowledge  and  belief, 
the  FCO  and  attached  documentation 
are  complete  and  accurate. 

(b)  Imported  tuna.  Tuna  or  tuna 
products  harvested  in  the  ETP  by  purse 
seine  vessels  of  greater  than  400  st 


(362.8  mt)  carrying  capacity  and 
presented  for  import  into  the  United 
States  are  dolphin  safe  if: 

(1)  The  tuna  was  harvested  by  a  U.S. 
vessel  fishing  in  compliance  with  the 
requirements  of  the  IDCP  and  applicable 
U.S.  law,  or  by  a  vessel  belonging  to  a 
nation  that  has  obtained  an  affirmative 
finding  of  §  216.24(f)(9); 

(2)  The  tuna  or  tuna  products  are 
accompanied  bv  a  properly  completed 
FCO; 

(3)  The  tiuia  or  tima  products  are 
accompanied  by  valid  documentation 
signed  by  a  representative  of  the 
appropriate  IDCP  member  nation, 
certifying  that: 

(i)  There  was  an  IDCP  approved 
observer  on  board  the  vessel(s)  during 
the  entire  trip(s);  and 

(ii)  The  tuna  contained  in  the 
shipment  were  caught  according  to  the 
dolphin-safe  labeling  standards  of 
§216.91; 

(4)  The  documentation  provided  in 
paragraph(b)(3)  of  this  section  includes 
a  listing  of  vessel  names  and  identifying 
numbers  of  the  associated  Tuna 
Tracking  Forms  for  each  trip  of  which 
tuna  in  the  shipment  originates;  and 

(5)  The  FCO  is  properly  endorsed  by 
each  exporter,  importer,  and  processor 
certifying  that,  to  the  best  of  his  or  her 
knowledge  and  belief,  the  FCO  and 
attached  documentation  are  complete 
and  accurate. 

§  21 6.93    Submission  of  documentation. 

(a)  Requirements  for  the  submission 
of  documents  concerning  the  activities 
of  U.S.  flag  vessels  with  greater  than  400 
st  carrying  capacity  fishing  in  the  ETP 
are  contained  in  §  216.94. 

(b)  The  import  documents  required  by 
§§216.91  and  216.92  must  accompany 
the  tuna  product  whenever  it  is  offered 
for  sale  or  export,  except  that  these 
documents  need  not  accompany  the 
product  when  offered  for  saJe  if: 

(1)  The  documents  do  not  require 
further  endorsement  by  any  importer  or 
processor  and  are  submitted  to  officials 
of  the  U.S.  Customs  Service  at  the  time 
of  import;  or 

(2)  the  documents  are  endorsed  as 
required  by  §  216.92(b)(4)  and  the  final 
processor  delivers  the  endorsed 
documents  to  the  Administrator, 
Southwest  Region,  or  to  U.S.  Customs  as 
required. 

§216.94    Traclcing  and  verification 
program. 

The  Administrator,  Southwest  Region, 
has  established  a  national  tracking  and 
verification  program  to  accurately 
document  the  "dolphin-safe"  condition 
of  tuna,  under  the  standards  set  forth  in 
§  216.91(a).  The  tracking  program 


58 


1'ederal  Register /Vol.  65,  No.  1/ Monday.  January  3,  2000 /Rules  and  Regulations 


the  TTFs  foUowj 
date  of  trip,  set 
name  of  the  vesa 
aame,  observer' 


includes  procedi  ires  and  reports  for  use 
when  importing  ;una  into  the  U.S.  and 
during  U.S.  purs ;  seine  fishing, 
processing,  and  i  tiarketing  in  the  U.S. 
and  abroad.  Veri  ication  of  tracking 
system  operatior  s  is  attained  through 
the  establishmer  t  of  audit  and 
document  review  r  requirements.  The 
tracking  progran  is  consistent  with  the 
international  tur  a  tracking  and 
verification  prog  ram  adopted  by  the 
Parties  to  the  IIM  :P. 

(a)  Tuna  track  ng  forms.  Whenever  a 
U.S.  flag  tuna  purse  seine  vessel  of 
greater  than  400  st  (362.8  mt)  carrying 
capacity  fishes  ii  i  the  ETP,  IDCP 
approved  Tuna  '  'racking  Forms  (TTFs), 
bearing  the  IAT1  C  cruise  nimiber 
assigned  to  that  rip,  are  used  by  the 
observer  to  recoi  d  every  set  made 
dimng  that  trip.  One  TTF  is  used  to 
record  "dolphin  safe"  sets  and  a  second 
TTF  is  used  to  ncord  "non-dolphin- 
safe"  sets.  The  information  entered  on 

[ig  each  set  includes 
lumber,  date  of  loading, 
el,  vessel  Captain's 
I  name,  well  number, 
weights  by  species  composition, 
estimated  tons  loaded,  and  date  of  the 
set.  The  observer  and  the  vessel 
engineer  initial  the  entry  for  each  set. 
and  the  vessel  Captain  and  observer 
review  and  sign  [both  TTFs  at  the  end  of 
the  fishing  trip  (Certifying  that  the 
information  on  I  he  form  is  accurate.  The 
captain's  and  observer's  certification  of 
the  TTF  on  whii  ;h  dolphin-safe  sets  are 
recorded  compl  es  with  16  U.S.C. 
1385(h). 

(b)  Tracking  fshing  operations.  (1) 
During  ETP  fish  ng  trips  by  purse  seine 
vessels,  tuna  caught  in  sets  designated 
as  "dolphin-saf«  "  by  the  vessel  observer 
must  be  stored  separately  from  tima 
caught  in  "non-  lolphin-safe"  sets  from 
the  time  of  capt  ue  through  unloading, 
except  as  provit  ed  in  paragraph  (b)(2)  of 
this  section.  Vei  sel  persoimel  will 
decide  into  whi  :h  wells  tuna  will  be 
loaded.  The  observer  will  initially 
designate  whetler  each  set  is  "dolphin- 
safe"  or  not,  ba;  ed  on  his/her 
observation  of  t  le  set.  The  observer  will 
initially  identif  ■  a  vessel  fish  well  as 
"dolphin-safe"  f  the  first  tuna  loaded 
into  the  well  di  ring  a  trip  was  captured 
in  a  set  in  whic  i  no  dolphin  died  or  was 
seriously  injiue  i.  The  observer  will 
initially  identif  r  a  vessel  fish  well  as 
"non-dolphin-s  jfe"  if  the  first  tuna 
loaded  into  the  well  during  a  trip  was 
captured  in  a  se  t  in  which  a  dolphin 
died  or  was  ser  ously  injured.  Any  tuna 
loaded  into  a  w  all  previously  designated 
"non-dolphin-safe"  or  "mixed  well"  is 
considered  "noi-dolphin-safe"  tuna. 
Except  as  provi  ied  for  in  paragraph 
(b)(2)(i)  of  this  ;  ection,  the  observer  will 


change  the  designation  of  a  "dolphin- 
safe"  well  to  "non-dolphin-safe"  if  any 
tuna  are  loaded  into  the  well  that  were 
captured  in  a  set  in  which  a  dolphin 
died  or  was  seriously  injured. 

(2)  Mixed  wells.  Only  two  acceptable 
conditions  exist  under  which  a  "mixed" 
well  can  be  created. 

(i)  In  the  event  that  a  set  has  been 
designated  "dolphin-safe"  by  the 
observer,  but  during  the  loading  process 
dolphin  mortality  or  serious  injury  is 
identified,  the  "dolphin-safe" 
designation  of  the  set  will  change  to 
"non-dolphin-safe."  If  one  or  more  of 
the  wells  into  which  the  newly 
designated  "non-dolphin-safe"  tuna  are 
loaded  already  contains  "dolphin-safe" 
tima  loaded  during  a  previous  set,  the 
observer  will  note  in  his  or  her  trip 
records  the  well  numbers  and  the 
estimated  weight  of  such  "non-dolphin- 
safe"  tuna  and  designate  such  well(s)  as 
"mixed  well(s)."  Once  a  well  has  been 
identified  as  "non-dolphin-safe"  or 
"mixed"  all  tuna  subsequently  loaded 
into  that  well  will  be  designated  as 
"non-dolphin-safe."  When  the  contents 
of  such  a  "mixed  well"  are  received  by 
a  processor,  the  tuna  will  be  weighed 
and  separated  according  to  the 
observer's  report  of  the  estimated  weight 
of  "dolphin-safe"  and  "non-dolphin- 
safe"  tuna  contained  in  that  well.  In 
addition,  15  percent  of  ♦he  "dolphin- 
safe"  tuna  unloaded  from  the  "mixed 
well"  will  be  designated  as  "non- 
dolphin-safe." 

(ii)  Near  the  end  of  an  ETP  fishing 
trip,  if  the  only  well  space  available  is 
in  a  "non-dolphin-safe"  well,  and  there 
is  an  opportunity  to  make  one  last  set, 
"dolphin-safe"  tuna  caught  in  that  set 
may  be  loaded  into  the  "non-dolphin- 
safe"  well.  The  "dolphin-safe"  tima 
must  be  kept  physically  separate  from 
the  "non-dolphin-safe"  tuna  already  in 
the  well,  using  netting  or  other  material. 

(3)  "The  captain,  managing  owner,  or 
vessel  agent  of  a  U.S.  purse  seine  vessel 
retiuTiing  to  port  from  a  trip,  any  part  of 
which  included  fishing  in  the  ETP,  must 
provide  at  least  48  hours  notice  of  the 
vessel's  intended  place  of  landing, 
arrival  time,  and  schedule  of  unloading 
to  the  Administrator,  Southwest  Region. 

(4)  If  the  trip  terminates  when  the 
vessel  enters  port  to  unload  part  or  all 
of  its  catch,  new  TTFs  will  be  assigned 
to  the  new  trip,  and  any  information 
concerning  tuna  retained  on  the  vessel 
will  be  recorded  as  the  first  entry  on  the 
TTFs  for  the  new  trip.  If  the  trip  is  not 
terminated  following  a  partial 
unloading,  the  vessel  will  retain  the 
original  TTFs  and  submit  a  copy  of 
those  TTFs  to  the  Administrator, 
Southwest  Region,  within  5  working 
days.  In  either  case,  the  species  and 


amount  unloaded  will  be  noted  on  the 
respective  originals. 

(5)  Tuna  offloaded  to  trucks,  storage 
facilities  or  carrier  vessels  must  be 
loaded  or  stored  in  such  a  way  as  to 
maintain  and  safeguard  the 
identification  of  the  "dolphin-safe"  or 
"non-dolphin-safe"  designation  of  the 
tuna  as  it  left  the  fishing  vessel. 

(6)(i)  When  ETP  caught  txma  is  to  be 
offloaded  from  a  U.S.  purse  seiner 
directly  to  a  U.S.  canner  within  the  50 
states,  Puerto  Rico,  or  American  Samoa, 
or  in  any  port  and  f  ubsequently  loaded 
aboard  a  carrier  vessel  for  transport  to 
a  U.S.  processing  location,  a  NMFS 
representative  may  meet  the  U.S.  purse 
seiner  to  receive  the  TTFs  from  the 
vessel  observer  and  to  monitor  the 
handling  of  "dolphin-safe"  and  "non- 
dolphin-safe"  tuna. 

(ii)  When  ETP  caught  tuna  is 
offloaded  from  an  U.S.  purse  seiner  in 
any  port  and  subsequently  loaded 
aboard  a  carrier  vessel  for  transport  to 
a  cannery  outside  the  jurisdiction  of  the 
United  States,  a  NMFS  representative 
may  meet  the  vessel  to  receive  copies  of 
the  TTFs  fi-om  the  observer  and  monitor 
the  offloading.  The  U.S.  caught  tuna 
becomes  the  tracking  and  verification 
responsibility  of  the  foreign  buyer  when 
it  is  offloaded  from  the  U.S.  vessel. 

(iii)  If  a  NMFS  representative  does  not 
meet  the  vessel  in  port  at  the  time  of 
arrival,  the  observer  may  take  the  signed 
TTFs  to  the  lATTC  office  and  mail 
copies  to  the  Administrator,  Southwest 
Region,  from  that  location  within  5 
working  days  of  the  end  of  the  trip. 

(iv)  When  ETP  caught  tvma  is 
offloaded  from  a  U.S.  purse  seiner 
direcUy  to  a  processing  facility  located 
outside  the  jurisdiction  of  the  United 
States  in  a  coimtry  that  is  a  party  to  the 
IDCP,  the  national  authority  in  whose 
area  of  jiu^isdiction  the  tima  is  to  be 
processed  will  assume  the  responsibility 
for  tracking  and  verification  of  the  tuna 
offloaded.  A  representative  of  the 
national  authority  will  receive  copies  of 
the  TTFs  from  the  observer,  and  copies 
of  the  TTFs  will  be  forwarded  to  the 
Administrator,  Southwest  Region. 

(c)  Tracking  cannery  operations.  (1) 
Whenever  a  tuna  canning  company  in 
the  50  states,  Puerto  Rico,  or  American 
Samoa  is  scheduled  to  receive  a 
domestic  or  imported  shipment  of  ETP 
caught  tuna  for  processing,  the  company 
must  provide  at  least  48  hours  notice  of 
the  location  and  arrival  date  and  time  of 
such  a  shipment,  to  the  Administrator, 
Southwest  Region,  so  that  a  NMFS 
representative  can  be  present  to  monitor 
delivery  and  verify  that  "dolphin-safe" 
and  "non-dolphin-safe"  tuna  are  clearly 
identified  and  remain  segregated. 
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(2)  At  the  close  of  delivery  activities, 
which  may  include  weighing,  boxing  or 
containerizing,  and  transfer  to  cold 
storage  or  processing,  the  company  must 
provide  a  copy  of  the  processor's 
receiving  report  to  the  NMFS 
representative,  if  present.  If  a  NMFS 
representative  is  not  present,  the 
company  must  submit  a  copy  of  the 
processor's  receiving  report  to  the 
Administrator,  Southwest  Region, 
electronically,  by  mail,  or  by  fax  within 
5  working  days.  The  processor's 
receiving  report  must  contain,  at  a 
minimum:  date  of  delivery,  catcher 
vessel  name  and  flag,  trip  number  and 
dates,  storage  container  number(s), 
"dolphin-safe"  or  "non-dolphin-safe" 
designation  of  each  container,  species, 
product  description,  and  weight  of  tuna 
in  each  container. 

(3)  Tuna  canning  companies  will 
report  on  a  monthly  basis  the  a^^ints 
of  ETP-caught  tuna  that  are  remold 
from  cold  storage.  This  report  may  be 
submitted  in  conjunction  with  the 
monthly  report  required  in  paragraph 
(c)(5)  of  this  section.  This  report  must 
contain: 

(i)  The  date  of  removal; 

(ii)  Storage  container  number(s)  and 
"dolphin-safe"  or  "non-dolphin-safe" 
designation  of  each  container;  and 

(iii)  Details  of  the  disposition  of  fish 
(for  example,  canning,  sale,  rejection, 
etc.). 

(4)  During  canning  activities,  "non- 
dolphin-safe"  tuna  may  not  be  mixed  in 
any  manner  or  at  any  time  in  its 
processing  with  any  "dolphin-safe" 
tuna  or  tima  products  and  may  not  share 
the  same  storage  containers,  cookers, 
conveyers,  tables,  or  other  canning  and 
labeling  machinery. 

(5)  Canned  tuna  processors  must 
submit  a  report  to  the  Administrator, 
Southwest  Region,  of  all  tuna  received 
at  their  processing  facilities  in  each 
calendar  month  whether  or  not  the  tima 
is  actually  canned  or  stored  diuing  that 
month.  Monthly  cannery  receipt  reports 
must  be  submitted  electronically  or  by 
mail  before  the  last  day  of  the  month 
following  the  month  being  reported. 
Monthly  reports  must  contain  the 
following  information: 

(i)  Domestic  receipts:  species, 
condition  (round,  loin,  dressed,  gilled 
and  gutted,  other),  weight  in  short  tons 
to  the  fourth  decimal,  ocean  area  of 
capture  (eastern  tropical  Pacific, 
western  Pacific,  Indian,  eastern  and 
western  Atlantic,  other),  catcher  vessel, 
trip  dates,  carrier  name,  luiloading 
dates,  and  location  of  imloading. 

(ii)  Import  receipts:  In  addition  to  the 
information  required  in  paragraph 
{c)(5)(i)  of  this  section,  a  copy  of  the 


FCO  for  each  imported  receipt  must  be 
provided. 

(d)  Tracking  imports.  All  tuna 
products,  except  fresh  tuna,  that  are 
imported  into  the  United  States  must  be 
accompanied  by  a  properly  certified 
FCO  as  required  by  §  216.24(f). 

(e)  Verification  requirements. — (1) 
Record  maintenance.  Any  exporter, 
transshipper,  importer,  or  processor  of 
any  tuna  or  tima  products  containing 
tuna  harvested  in  the  ETP  must 
maintain  records  related  to  that  tvma  for 
at  least  3  years.  These  records  include, 
but  are  not  limited  to:  FCO  and  required 
certifications,  any  report  required  in 
paragraph  (a)  and  (bj  of  this  section, 
invoices,  other  import  documents,  and 
trip  reports. 

(2)  Record  submission.  Within  30 
days  of  receiving  a  written  request  from 
the  Administrator,  Southwest  Region, 
any  exporter,  transshipper,  importer,  or 
processor  of  any  tuna  or  tuna  products 
containing  tima  harvested  in  die  ETP 
must  submit  to  the  Administrator  any 
record  required  to  be  maintained  under 
paragraph  (e)(1)  of  this  section. 

(3)  Audits  and  spot-checks.  Upon 
request-of  the  Adininistrator,  Southwest 
Region,  any  such  exporter,  transshipper, 
importer,  or  processor  must  provide  the 
Administrator,  Southwest  Region, 
timely  access  to  all  pertinent  records 
and  facilities  to  allow  for  audits  and 
spot-checks  on  caught,  landed,  and 
processed  tuna. 

(f)  Confidentiality  of  proprietary 
information.  Information  submitted  to 
the  Assistant  Administrator  under  this 
section  will  be  treated  as  confidential  in 
accordance  with  NOAA  Administrative 
Order  216-100  "Protection  of 
Confidential  Fisheries  Statistics." 

8.  In  subpart  H,  §  216.96  is  added  and 
reserved  to  read  as  follows: 

§  21 6.96    Official  mark  [Reserved] 

[FR  Doc.  99-33632  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[i.D.  111099A] 

Fraser  River  Socl^eye  and  Pinit  Salmon 
Fisheries;  Inseason  Orders 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  orders. 


summary:  NMFS  publishes  the  Fraser 
River  salmon  inseason  orders  regulating 
fisheries  in  U.S.  waters.  The  orders  were 
issued  by  the  Fraser  River  Panel  (Panel) 
of  the  Pacific  Salmon  Commission 
(Commission)  and  subsequently 
approved  and  issued  by  NMFS  during 
•  the  1999  sockeye  and  pink  salmon 
"  fisheries  within  the  Fraser  River  Panel 
Area  (U.S.).  These  orders  established 
fishing  times,  areas,  and  types  of  gear 
for  U.S.  treaty  Indian  and  aJl-citizen 
fisheries  diu-ing  the  period  the 
Commission  exercised  jurisdiction  over 
these  fisheries.  Due  to  the  frequency 
with  which  inseason  orders  are  issued, 
publication  of  individual  orders  is 
impracticable.  The  1999  orders  are 
therefore  being  published  in  this 
document  to  avoid  fragmentation. 
DATES:  Each  of  the  following  inseason 
orders  was  effective  upon 
announcement  on  telephone  hotline 
numbers  as  specified  at  50  CFR 
300.97(b)(1).  Comments  will  be 
accepted  through  January  18,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region. 
NMFS.  7600  Sand  Point  Way  NE.,  BIN 
Cl5700-Bldg.  1,  Seattle,  WA  98115- 
0070.  Information  relevant  to  this 
document  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Treaty  between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Canada  Concerning 
Pacific  Salmon  was  signed  at  Ottawa  on 
January  28. 1985,  and  subsequenUy  was 
given  effect  in  the  United  States  by  the 
Pacific  Salmon  Treaty  Act  (Act)  at  16 
U.S.C.  3631-3644. 

Under  authority  of  the  Act,  Federal 
regulations  at  50  CFR  part  300  subpart 
F  provide  a  fi-amework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commission's  Panel  for  sockeye  and 
pink  salmon  fisheries  in  the  Fraser  River 
Panel  Area  (U.S.).  These  regulations 
apply  to  fisheries  for  sockeye  and  pink 
salmon  in  the  Fraser  River  Panel  Area 
(U.S.)  during  the  period  each  year  when 
the  Commission  exercises  jurisdiction 
over  these  fisheries. 

The  regulations  close  the  Fraser  River 
Panel  Area  (U.S.)  to  sockeye  and  pink 
salmon  fishing  unless  opened  by  Panel 
regulations  or  by  inseason  orders  of 
NMFS  that  give  effect  to  Panel  orders. 
During  the  fishing  season,  NMFS  may 
issue  orders  that  establish  fishing  times 
and  areas  consistent  with  the  annual 
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Order  No.  1999 
23, 1999 

Treaty  Indian  Fi  ihery 


l:  Issued  5:00  p.m..  July    50  CFR  Part  679 


ard 


2;[)0 


Areas  4B,  5, 
gillnets  from  12 
12:00  noon 


Areas  4B,  5 
gillnets  from  6: 
12:00  noon  Au, 


Order  No.  1999-6:  Issued  at  5:00  p.m., 
September  10, 1999. 

United  States  Fraser  River  Panel  Area 

Waters 

■    Areas  4B,  5  and  6C,  relinquish 

regulatory  control  effective  September 

12. 

Classification 

This  action  is  authorized  by  50  CFR 
300.97,  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  3636(b). 

Dated:  December  27. 1999. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Sparine  Fisheries  Service. 
[FR  Doc.  99-34033  Filed  12-30-99;  8:45  am) 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


6C:  Open  for  drift 
noonjuly  25  tol2:00 


Areas  43.  5 
gillnets  from  1 
noon  July  28. 

Order  No.  1999'J2:  Issued  11:00  a.m. 
July  28,  1999 

Treaty  Indian  Fishery 


6C:  Open  for  drift 
noonjuly  28  to  12:00 


3:  Issued  5:00  p.m.,  July 


6C:  Drift  gillnet  open 
August  1  to  12:00  noon 


Areas  43,  5,  aid 
gillnets  from  12I0O 
noon  July  31. 

Order  No.  1999 
30, 1999 

Treaty  Indian  fishery 

Areas  43,  5,  aid 
from  12:00  nooi 
August  3. 

Order  No.  1999^:  Issued  9:00  a.m 
August  3, 1999 

Treaty  Indian  Fishery 


[Docket  No.  991223349-9349-01;  i.D. 
122199A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Area;  Interim  2000 
•Harvest  Specifications  for  Groundfish 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  2000  harvest 

specifications  for  groundfish;  associated 

management  measiues. 


and  I 


6C:  Open  for  drift 
:00  noon  August  3  to 
Aujust  7. 


Order  No.  1998  -5:  Issued  5:00  p.m., 
August  6, 1999 

Treaty  Indian  I  ishery 


and 


6C:  Closed  for  drift 
)0  p.m.  August  6  to 
ust  7. 


summary:  NMFS  issues  interim  2000 
total  allowable  catch  (TAC)  amounts  for 
each  category  of  groundfish.  Community 
Development  Quota  (CDQ)  amounts, 
and  prohibited  species  catch  (PSC) 
amounts  for  the  groundfish  fishery  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  Without 
interim  specifications  in  effect  on 
January  1 ,  the  groimdfish  fisheries 
would  not  be  able  to  open  on  that  date, 
which  would  result  in  uimecessary 
closures  amd  disruption  within  the 
fishing  industry.  This  action  is 
necessary  to  conserve  and  manage  the 
groundfish  resources  of  the  BSAI  and  is 
intended  to  implement  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bfering  Sea  and  Aleutian  Islands  Area 
(FMP). 

EFFECTIVE  DATE:  Effective  0001  hours, 
Alaska  local  time  (A.l.t.),  January  1, 


2000,  until  the  effective  date  of  the  final 
2000  harvest  specifications  for  BSAI 
groundfish,  which  will  be  published  in 
5ie  Federal  Register. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  action  and  the 
Preliminary  2000  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report,  dated 
September  1999,  is  available  from  the 
North  Pacific  Fishery-  Management 
Council,  West  4th  Avenue,  Suite  306, 
Anchorage,  AK  99510-2252  (907-271- 
2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Capron,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  regulations  at  50  CFR  part  679 
implement  the  FMP  and  govern  the 
groundfish  resources  of  the  BSAI.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMP, 
and  NMFS  approved  it,  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
General  regulations  that  also  pertain  to 
the  U.S.  fisheries  appear  at  subpart  H  of 
50  CFR  part  600. 

The  Council  met  in  October  1999  to 
review  scientific  information 
concerning  groundfish  stocks.  The 
Council  adopted  for  public  review  the 
preliminary  SAFE  Report  for  the  2000 
BSAI  groundfish  fisheries.  The 
preliminary  SAFE  Report,  dated 
September  1999,  provides  an  update  on 
the  status  of  stocks.  Copies  of  the  SAFE 
Report  are  available  from  the  Council 
(see  ADDRESSEES).  The  Council 
recommended  a  proposed  total 
acceptable  biological  catch  (ABC)  of 
2,247,846  mt  and  a  proposed  total  TAC 
of  2  million  metric  tons  (mt)  for  the 
2000  fishing  year.  The  proposed  TAC 
amounts  for  each  species  were  based  on 
the  best  available  biological  amd 
socioeconomic  information. 

In  accordance  with  §  679.20(c)(1), 
NMFS  published  in  the  Federal  Register 
proposed  harvest  specifications  and 
associated  management  measiu-es  for 
groundfish  in  the  BSAI  for  the  2000 
fishing  year  (64  FR  69464  December  13, 
1999).  That  document  contains  a 
detailed  discussion  of  the  proposed 
2000  TACs,  initial  TACs  (ITACs)  and 
related  apportionments,  ABC  amounts, 
overfishing  levels,  PSC  amounts,  and 
associated  management  measures  of  the 
BSAI  groundfish  fishery. 

This  action  provides  interim  harvest 
specifications  and  apportionments 
thereof  for  the  2000  fishing  year  that 
will  become  available  on  January  1, 
2000,  and  remain  in  effect  until 
superseded  by  the  final  2000  harvest 
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specifications.  Background  information 
concerning  the  2000  groundfish  harvest 
specification  process  upon  which  this 
interim  action  is  based  is  provided  in 
the  above  mentioned  proposed 
specification  document. 

NMFS  intends  to  initiate  rulemaking 
that  would  affect  the  pollock  fisheries. 
That  rulemaking  will  include:  (1)  An 
FMP  amendment  to  implement  the 
American  Fisheries  Act  as  contained 
within  the  Omnibus  Appropriations  Bill 
for  FY  99;  Pub.  L.  No.  105-277  (AFA), 
and  (2)  A  regulatory  amendment  to 
implement  reasonable  and  prudent 
alternatives  to  avoid  jeopardizing  the 
continued  existence  of  the  endangered 
western  population  of  Steller  sea  lions 
or  adversely  modifying  its  critical 
habitat.  Because  each  of  these 
rulemakings  would  affect  the  allocation 
and  apportionment  of  the  pollock  TAG, 
these  interim  specifications  provide 
pollock  TAG  amounts  under  the  general 
allocative  scheme  as  defined  by  Ae 
AFA  itself,  but  do  not  specify 
apportionments  of  that  interim  TAG. 
Apportionments  will  be  addressed  in 
each  of  these  rulemakings  individually 
and  in  the  final  2000  specifications  and 
will  be  effective  prior  to  the  start  of  the 
pollock  fishery  which  is  scheduled  to 
open  on  January  20,  2000. 

Establishment  of  Interim  TACs 

Regulations  at  §679.20(b)(l)(ij  require 
that  15  percent  of  the  TAG  for  each 
target  species  or  species  group,  except 
for  the  hook-and-line  and  pot  gear 
allocation  of  sablefish,  be  placed  in  a 
non-specified  reserve.  The  AFA 
supersedes  this  provision  for  pollock  by 
requiring  that  the  TAG  for  this  species 
be  fully  allocated  among  the  GDQ 
program,  incidental  catch  allowance, 
and  inshore,  catcher/processor,  and 
mothership  directed  fishery  allowances. 


RegulaUons  at  §  679.20(b){l)(iii) 
require  that  one-half  of  each  TAG 
amount  placed  in  the  non-specified 
reserve  be  allocated  to  the  groundfish 
GDQ  reserve  and  that  20  percent  of  the 
hook-and-line  and  pot  gear  allocation  of 
sablefish  be  allocated  to  the  fixed  gear 
sablefish  GDQ  reserve.  Section  206(a)  of 
the  AFA  requires  that  10  percent  of  the 
pollock  TAG  be  allocated  to  the  pollock 
GDQ  reserve.  With  the  exception  of  the 
hook-and-line  and  pot  gear  sablefish 
GDQ  reserve,  the  GDQ  reserves  are  not 
further  apportioned  by  gear.  Regulations 
at  §  679.21(e)(l)(i)  also  require  that  7.5 
percent  of  each  PSG  limit,  with  the 
exception  of  herring,  be  withheld  as  a 
PSQ  reserve  for  the  GDQ  fisheries. 
Regulations  governing  the  management 
of  the  GDQ  and  PSQ  reserves  are  set 
forth  at  §§  679.30  and  679.31. 

Regulations  at  §  679.20(c)(2)  provide 
that  interim  specifications  become 
effective  at  0001  hours,  A.l.t.,  January  1, 
and  remain  in  effect  until  superseded  by 
the  final  groundfish  harvest 
specifications.  The  regulations  further 
provide  that  the  interim  specifications 
will  be  established  as  one-fourth  of  each 
proposed  ITAG  amount  and 
apportionment  thereof  (not  including 
the  first  seasonal  allowance  of  pollock 
and  Atka  mackerel),  one-fourth  of  each 
prohibited  species  catch  (PSG) 
allowance  established  under  §679.21, 
and  the  first  seasonal  allowance  of 
pollock  and  Atka  mackerel  TAG.  As 
stated  in  the  proposed  specifications 
pubUcation  (64  FR  69464  December  13, 
1999),  no  harvest  of  groundfish  was 
authorized  prior  to  the  effective  date  of 
this  action  implementing  the  interim 
specifications. 


'  Apportionment  of  Pollock  TAG  to 
Vessels  Using  Nonpelagic  Trawl  Gear 

Regulations  at  §679.20(a)(5)(i)(B) 
authorize  NMFS,  in  consultation  with 
the  Gouncil,  to  limit  the  amount  of 
pollock  that  may  be  taken  in  the 
directed  fishery  for  pollock  using 
nonpelagic  trawl  gear.  At  its  June  1998 
meeting,  the  Gouncil  adopted 
management  measures  that,  if  approved 
by  NMFS,  would ^Drohibit  the  use  of 
nonpelagic  trawl  gear  in  the  directed 
fishery  for  pollock  and  reduce  specified 
prohibited  species  bycatch  limits  by 
amounts  equal  to  anticipated  savings  in 
bycatch  or  bycatch  mortality  that  would 
be  expected  from  this  prohibition.  If 
NMFS  approves  these  measures,  a  rule 
to  implement  them  could  be  effective  by 
mid-2000.  NMFS,  therefore,  proposed  to 
allocate  0  mt  of  the  BSAI  pollock  TAG 
to  the  directed  fishery  for  pollock  with 
nonpelagic  trawl  gear,  in  order  to  reduce 
unnecessary  bycatch  in  the  2000  pollock 
fishery  and  to  carry  out  the  Gouncil's 
intent  for  this  fishery.  As  a  result  of  this 
proposed  specification,  0  mt  of  BSAI 
pollock  are  available  to  the  directed 
fishery  for  pollock  with  nonpelagic 
trawl  gear  on  an  interim  basis. 

Interim  2000  BSAI  Groundfish  Harvest 
Specifications 

Table  1  provides  interim  TAG  and 
GDQ  amounts  and  apportionments 
thereof.  Regulations  at  §679.20(c)(2)(ii) 
do  not  provide  for  an  interim 
specification  for  the  non-trawl  sablefish 
CDQ  reserve  or  for  sablefish  managed 
under  the  Individual  Fishing  Quota 
program.  As  a  result,  fishing  for  the  non- 
trawl  allocation  of  GDQ  sablefish  and 
sablefish  harvested  with  fixed  gear  is 
prohibited  until  the  effective  date  of  the 
final  2000  groundfish  specifications. 
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TABLE  1    INTERIM  2000  TAG  AMOUNTS  FOR  GROUNDFISH  AND  APPORTIONMENTS 
THEREC  >F  FOR  THE  BERING  SEA  AND  ALEUTIAN  ISLANDS  MANAGEMENT  AREA^ 


Pollock 


Pacific  Co d^ 


Sablefish 


Atka  mad  ;erel  * 


Yellowfin  sole 
Rock  sole 
Greenlani  I  turbot 


Species  &  Component 
(rf  applicable) 


Inshore 

Offshore 

Mothership 

CDQ 

ICA 

ICA 

ICA 


Total  Pollock 


Area  &/or  Gear 
(if  applicable) 


BS 
BS 
BS 
BS 
BS 
Al 
BogPist 


Total  Pacific  cod 


rr 


Total  Sablefish 


Total  Atka  mackerel 


Total  Greenland  turbot 


Arrowtooth  flounder 
Flathead  sole 
Other  flatfish  ^ 
Pacific  ocjean  perch 


Other  rec  rockfish ' 
Sharpchii  i/Northern 
Shortrake  r/Rougheye 
Other  roc  (fish ' 


Squid 

Other  Species  ^° 


Total  Pacific  ocean  perch 


Jig 

H/L  &  Pot 

Trawl  C/Vs 

Trawl  C/Ps 


BS-Trawl 
BS-H/L  &  Pot 

Al-Trawl 
Al-H/L  &  Pot 


Western  Al 

Central  Al 

Eastern  AI/BS 

Jig  gear 

Other  gear 


Interim  TAC 


-r; 


BSAI 
BSAI 

BS 

Al 


BSAI 

BSAI 

BSAI 

BS 

Western  Al' 

Central  Al 

Eastern  Al 


Total  other  rockfish 


Total  interim  TAC 


BS 
Al 

Al 
BS 
Al 


BSAI 
BSAI 


169.632 

135.705 

33.926 

44.640 
2.000 
1,000 


392,260 


752 

19,182 

8,839 

8.839 


37.612 


142 

N/A 

73 

N/A 


215 


11,475 

9,520 

14,450 

144 

14,306 


Interim  CDQ 


35,445 


44,196 

25,500 

1.282 

631 


1.913 


28.550 

16.426 

32.725 

298 

1.322 

818 

729 


3,167 


.    57 

899 

205 

79 

146 


225 


419 
6,983 


635,888 


39,680 


39,680 


3,319 


3.319 
13 


N/A 

6 

N/A 


19 


506 
420 
319 


1.245 


3.900 

2.250 

169 

113 

282 


2.519 

1.449 

2.888 

26 

253 

117 

72^ 

468 


5 
79 
18 

7 
13 


20 


37 
616 


58,791 
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Amounts  are  in  metric  tons.  These  amounts  apply  to  the  entire  Bering  Sea  (BS^  and  Aleutian  Islands  (Al)  area 
unless  otherwise  specified.  With  the  exception  of  pollock,  and  for  purposes  of  these  specifications,  the  BS  includes 
the  Bogoslof  District  (BogDist). 

^  For  the  2000  pollock  fishery,  all  pollock  amounts  and  apportionments  thereof  will  remain  reserved  until  those 
measures  under  the  AFA  and  required  by  the  Biological  Opinion  for  Steller  sea  lions  to  avoid  jeopardy  and  adverse 
modification  to  critical  habitat  can  be  implemented.  These  rules  will  be  effective  before  January  20,  2000  and 
apportionments  of  pollock  will  be  addressed  in  each  of  these  rules  in  the  final  2000  specifications.  The  first  seasonal 
apportionment  of  pollock  for  all  sectors  is  40  percent  of  the  annual  TAC  allocated  to  that  sector  as  required  by  the 
revised  final  reasonable  and  prudent  alternatives.  Ten  percent  of  the  pollock  TAC  is  allocated  to  the  pollock  CDQ 
fishery  under  paragraph  206(a)  of  the  AFA.  The  pollock  ITAC  is  equal  to  the  TAC  minus  the  CDQ  allocation.  Unj|er 
authority  of  the  AFA,  NMFS  is  allocating  5  percent  of  the  pollock  ITAC  as  an  incidental  catch  allowance  (see  section 
206(b)  of  the  AFA).    NMFS,  under  regulations  at  §  679.20(a)(5)(i)(B).  allocates  zero  mt  of  pollock  to  nonpelagic  trawl 
gear.  This  action  is  based  on  Council  intent  to  prohibit  the  use  of  nonpelagic  trawl  gear  in  2000  because  of  concerns 
of  unnecessary  incidental  catch  with  bottom  trawl  gear  in  the  pollock  fishery. 

'  After  subtraction  of  the  reserves,  the  ITAC  amount  for  Pacific  cod  is  allocated  2  percent  to  vessels  using  jig 
gear.  51  percent  to  H/L  gear,  and  47  percent  to  Trawl.  The  Pacific  cod  allocation  to  trawl  gear  is  split  evenly 
between  catcher  vessels  and  catcher/processor  vessels  (See  §  679.20(a)(7)(i)).  Pacific  cod  ITAC  seasonal 
apportionments  to  vessels  using  H/L  or  pot  gear  are  not  reflected  in  the  interim  TAC  amounts.  One-fourth  of  the 
ITAC  gear  apportionments  are  in  effect  on  January  1  as  an  interim  TAC. 

*  Sablefish  gear  allocations  are  as  follows:  In  the  BS  subarea.  Trawl  gear  is  allocated  50  percent  and  H/L  and 
pot  gear  is  allocated  50  percent  of  the  TAC.  In  the  Al  subarea.  Trawl  gear  is  allocated  25  percent,  and  H/L  and  pot 
gear  is  allocated  75  percent  of  the  TAC  (See  §  679.20(a)(4)(iii)  and  (iv)).  Fifteen  percent  of  the  sablefish  Trawl  gear 
allocation  is  placed  in  the  nonspecific  reserve.  One-fourth  of  the  ITAC  amount  for  Trawi  gear  is  in  effect  January  1 
as  an  interim  TAC  amount. 

*  The  sablefish  H/L  gear  fishery  is  managed  under  the  Individual  Fishing  Quota  (IFQ)  program  and  subject  to 
regulations  contained  in  subpart  D  of  50  CFR  part  679.  Twenty  percent  of  the  sablefish  H/L  and  pot  gear  final  TAC 
amount  will  be  reserved  for  use  by  CDQ  participants.  (See  §  679.31(c).)  Existing  regulations  at  §  679  20(c)(2)(ii)  do 
not  provide  for  an  interim  specification  for  the  CDQ  nontrawl  sablefish  reserve  or  for  an  interim  specification  for 
sablefish  managed  under  the  IFQ  program.  In  addition,  in  accordance  with  §  679.7(f)(3),  retention  of  sablefish 
caught  with  fixed  gear  is  prohibited  unless  the  harvisst  is  authorized  under  a  valid  IFQ  permit  and  IFQ  card.  In  2000. 
IFQ  permits  and  IFQ  cards  will  not  be  valid  prior  to  the  effective  date  of  the  2000  final  specifications.  Thus,  fishing 
for  sablefish  with  fixed  gear  is  not  authorized  under  these  interim  specifications.  See  sut>part  D  of  50  CFR  part  679 
and  §  679.23(g)  for  guidance  on  the  annual  allocation  of  IFQ  and  the  sablefish  fishing  season. 

'  Regulations  at  §  679.20  (a)(8)  require  that  up  to  2  percent  of  the  Eastem  Al  area  ITAC  be  allocated  to  the  jig 
gear  fleet.  The  amount  of  this  allocation  is  1  percent  and  was  determined  by  the  Council  based  on  anticipated 
harvest  capacity  of  the  Jig  gear  fleet.  The  jig  gear  allocation  is  not  apportioned  by  season. 

^  "Other  flatfish"  includes  all  flatfish  species  except  for  Pacific  halibut  (a  prohibited  species),  flathead  sole. 
Greenland  turbot.  rock  sole,  an-owtooth  flounder  and  yellowfin  sole. 

'  "Other  red  rockfish"  includes  shortraker.  rougheye,  sharpchin,  and  northern  rockfish  in  the  BS  subarea. 

®  "Other  rockfish"  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  sharpchin, 
northern,  shortraker,  and  rougheye  rockfish. 

^°  "Other  species"  includes  sculpins,  shari<s,  skates,  and  octopus. 


BILLING  CODE  3510-22-C 

Interim  Allocation  of  PSC  Limits  for 
Crab,  Halibut,  and  Herring 

Under  §  679.21{e},  annual  PSC  limits 
are  specified  for  red  king  crab, 
Chionoecetes  bairdi  Taimer  crab,  and  C. 
opilio  crab  in  applicable  Bycatch 
Limitation  Zones  (see  §  679.2)  of  the 
Bering  Sea  subarea,  and  for  Pacific 
halibut  and  Pacific  herring  throughout 


the  BSAI.  RegulaUons  under  §  679.21(e) 
authorize  the  apportionment  of  each 
PSC  limit  into  PSC  allowances  for 
specified  fishery  categories.  Under 
§679.21(e)(l)(i),  7.5  percent  of  each  PSC 
limit  specified  for  halibut,  crab,  and 
salmon  is  reserved  as  a  PSQ  reserve  for 
use  by  the  groundfish  CDQ  program. 

'  Regulations  at  §679.20(c)(2)(ii) 
provide  that  one-fourth  of  each 


proposed  PSC  and  PSQ  allowance  be 
made  available  on  an  interim  basis  for 
harvest  at  the  beginning  of  the  fishing 
year,  until  superseded  by  the  final 
harvest  specifications.  The  fishery 
specific  interim  PSC  allowances  for 
halibut  and  crab  are  specified  in  Table 
2  and  are  in  effect  at  0001  hours,  A.Lt., 
January  1.  2000. 
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TABLE  2 


INTERIM  2000  PROHIBITED  SPECIES  BYCATCH  ALLOWANCES  FOR 
THE  BSAI  TRAWL  AND  NON-TRAWL  FISHERIES. 


Prohibited  Species  and  Zone 


TRA  Nl  FISHERIES 


Yeiiowfinsqie 
Rocksole/oihflat/flat  sole' 

RKC  savings  subarea' 
Turbot/sabl^fish/arrowtooth* 

Rockfish     I 

July  4  -  becember  31* 
Pacific  cod  | 
Midwater  tr^wl  pollock 
Pollock/Atkiiyother> 


TOTAL  TRAWL  PSC 


NON-TRAVyL  FISHERIES 
Pacific  cod  ■-  Total 
Other  non-tawl  -  Total 
Groundfish  pot  &  jig 
Sablefish  hook-&-line 


TOTAL  NON-TRAWL  PSC 


PSQ  RESERVE^ 


GRAND  TOTAL 


Halibut 
mortality 
(mt)  BSAI 


239 
189 


18 
368 


60 


873 


187 

21 

exempt 

exempt 


208 
88 


1.169 


Herring 
(mt) 
BSAI 


64 
6 


3 

2 

6 

304 

38 


421 


Red  King  Crab 
(animals) 
Zone1' 


4,950 
25.988 
11,138 


3.713 


463 


46.250 


C.  opilio 
(animals) 
COBLZ^ 


777.197 
191.638 

10.646 
10.646 
31,940 

18.559 


1.040,625 


C.  bairdi 
(animals) 


ZoneV 


65.224 
69,882 


34.988 


3,345 


173,438 


Zone  2' 


282,206 
94,069 


1.845 
51,382 

4,787 


434.28 


421 


3.750 


50.000 


84,375 


1.125.000 


14,063 


187.500 


35.213 


469.500 


'  Refer  to  §  679.2  for  definitions  of  areas. 

'  a  opijo  Bycatch  L  imitation  Zone.  Boundaries  are  defined  at  §  679.21  (e)(7)(iv)(B). 

'  The  Council  at  its  October  1999  meeting  proposed  limiting  red  king  crab  for  trawl  fisheries  within  the  RKCSS  to 
30  percent  ^f  the  total  allocation  to  the  rock  sole,  flathead  sole,  and  other  flatfish  fishery  category 
(§  679.21  (e)(3)(ii)(B)). 

*  Greenland  turbot,  an-owtooth  flounder,  and  sablefish  fishery  category. 

*  The  Council  at  its  October  1999  meeting  proposed  limiting  red  king  crab  for  trawl  fisheries  within  the  RKCSS  to 
30  percent  of  the  total  allocation  to  the  rock  sole,  flathead  sole,  and  other  flatfish  fishery  category 

(§  679.21  (e6(3)(ii)(B)).  .     ,.  u  . 

*  Polloc  c  other  than  pelagic  trawl  pollock,  Atka  mackerel,  and  "other  speaes  fishery  category. 

^  With  t  le  exception  of  herring,  7.5  percent  of  each  PSC  limit  is  allocated  to  the  multi-species  CDQ  program  as 
PSQ  resen/e.  The  PSQ  reserve  is  not  allocated  by  fishery,  gear  or  season. 
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Prior  to  the  beginning  of  the  2000 
fishing  year,  NMFS  will  implement 
fishery  closures  based  on  these  interim 
specifications  if  the  Regional 
Administrator,  Alaska  Region,  NMFS, 
determines  that  interim  TAG  amounts 
are  required  as  incidental  catch  to 
support  other  anticipated  groundfish 
fisheries  or  if  the  PSC  allowance  for  a 
fishery  has  been  reached.  NMFS  may 
implement  other  closures  at  the  time  the 
final  2000  harvest  specifications  are 
implemented  or  during  the  2000  fishing 
year,  as  necessary  for  effective 
management. 

Classification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  E.O.  12866. 

NMFS  has  prepared  an  EA  for  this 
action  which  describes  the  impact  on 
the  human  environment  that  would 
result  from  implementation  of  the 
interim  specifications.  In  December 
,  1998,  NMFS  issued  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
on  the  groundfish  TAG  specifications 
and  PSG  limits  under  the  BSAI  and  Gulf 
of  Alaska  (GOA)  groundfish  FMPs.  In 
July  1999,  the  District  Gourt  for  the 
Western  District  of  Washington  held 
that  the  1998  SEIS  did  not  adequately 
address  aspects  of  the  BSAI  and  GOA 
FMPs.  Notwithstanding  the  deficiencies 
the  court  noted  in  the  1998  SEIS,  NMFS 
believes  that  the  discussion  of  impacts 
and  alternatives  in  the  1998  SEIS  is 
directly  applicable  to  this  interim  action 
and  the  EA  for  the  interim  2000  harvest 
specifications,  which  "tiers  off" 
(incorporates  by  reference)  the  1998 
SEIS. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  (ESA),  NMFS 
has  completed  a  consultation  on  the 
effects  of  the  1999  to  2002  pollock  and 
Atka  mackerel  fisheries  on  listed 
species,  including  the  Steller  sea  lion, 
and  designated  critical  habitat.  The 
Biological  Opinion  prepared  for  this 
consultation,  dated  December  3,  1998, 
concluded  that  the  Atka  mackerel 
fisheries  in  the  BSAI  are  not  likely  to 
jeopardize  the  continued  existence  of 
Steller  sea  lions  or  adversely  modify 
their  designated  critical  habitat. 
However,  the  Biological  Opinion 
concluded  that  the  pollock  fisheries  in 
the  BSAI  and  the  GOA  would  cause 
jeopardy  and  adverse  modification. 

NMFS  is  developing  a  proposed  rule 
to  implement  permanent  reasonable  and 
prudent  alternatives  (RPAs)  to  avoid  the 
likelihood  that  the  pollock  fisheries  off 
Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  or  adversely  modify  its 
critical  habitat.  Emergency  measures 


which  implemented  RPAs  for  1999,  are 
in  effect  imtil  December  31,  1999  (July 
21,  1999,  64  FR  39087).  Regulations 
implementing  permanent  RPAs  must  be 
effective  prior  to  the  start  of  the  BSAI 
and  GOA  pollock  fisheries  which  are 
scheduled  to  open  on  January  20,  2000, 
or  NMFS  will  be  obligated  under  the 
ESA  to  close  all  fishing  for  pollock  until 
such  measures  can  be  implemented. 

NMFS  has  also  completed 
consultations  on  the  effects  of  the  2000 
BSAI  groundfish  fisheries  on  listed 
species,  including  the  Steller  sea  lion 
and  salmon,  and  on  designated  critical 
habitat.  These  consultations  were 
completed  December  23,  1999  and 
December  22,  1999  respectively. 

A  biological  opinion  on  the  BSAI 
hook-and-line  groundfish  fishery  and 
the  BSAI  trawl  groundfish  fishery  for 
the  ESA  listed  short-tailed  albatross  was 
issued  by  the  United  States  Fish  and 
Wildlife  Service  in  March  1999.  The 
conclusion  continued  the  no  jeopardy 
determination  and  the  incidental  take 
statement  expressing  the  requirement  to 
immediately  reinitiate  consultations  if 
incidental  takes  exceed  four  short-tailed 
albatross  over  two  years'  time  (1999- 
2000). 

In  order  for  the  BSAI  groundfish 
fishing  season  to  begin  on  January  1  (see 
§  679.23).  §  679.20(c)(2)  requires  NMFS 
to  establish  interim  harvest 
specifications  to  be  effective  on  Januar\' 
1  and  to  remain  in  effect  until 
superseded  by  the  filing  of  final  harvest 
specifications  with  the  Office  of  the 
Federal  Register.  Without  interim 
specifications  in  effect  on  January  1 ,  the 
groundfish  fisheries  would  not  be  able 
to  open  on  that  date,  which  would 
result  in  unnecessary  closures  and 
disruption  within  the  fishing  industry. 
NMFS  anticipates  that  the  interim 
specifications  will  be  in  effect  for  only 
a  short  period  of  time  before  they  are 
superseded  by  the  final  specifications. 
The  proposed  specifications  were 
published  as  a  proposed  rule  in  the 
Federal  Register  on  December  13,  1999  , 
(64  FR  69464).  Regulations  at 
§679.20(c)(2)(ii)  require  that  the  interim 
TACs  be  established  at  specified 
fractional  amounts  of  the  proposed 
harvest  specifications.  Accordingly,  the 
opportimity  for  public  comment  on  the 
proposed  specifications  provides 
opportunity  for  comment  on  these 
interim  specifications.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  for  good  cause  under  5 
U.S.G.  553(b)(B)  that  the  need  to 
establish  interim  TAG  limitations  and 
other  restrictions  on  fisheries  in  the 
BSAI,  effective  on  January  1,  2000, 
makes  it  impracticable  and  contrary  to 
the  public  interest  to  provide  prior 


notice  and  opportunity  for  public 
comment  on  this  rule.  Likewise,  the  AA 
finds  for  good  cause  under  5  U.S.G. 
553(d)(3)  that  the  need  to  establish 
interim  TAG  levels  and  other 
management  measures  in  the  BSAI, 
effective  on  January  1,  2000.  makes  it 
impractical  and  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 
limits  and  measures  for  30  days. 

Because  these  interim  specifications 
are  not  required  to  be  issued  with  prior 
notice  and  opportunity  for  public 
comment,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Gonsequently,  no  regulator}' 
flexibility  analysis  has  been  prepared. 

Authority:  16  U.S.G.  773  et  seq..  1801  et 
seq..  and  3631  et  seq. 

Dated:  December  27.  1999. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

|FR  Doc.  99-34030  Filed  12-28-99;  4:25  pm] 
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National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  679 

[Docket  No.  991 223348-9348-01 ;  1.0. 
122199B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Gulf  of  Alaska; 
Interim  2000  Harvest  Specifications 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Gommerce. 

action:  Interim  2000  harvest 

specifications  for  groundfish  and 

associated  management  measures. 

summary:  NMFS  issues  interim  2000 
total  allowable  catch  (TAG)  amounts  for 
each  category  of  groundfish  and 
specifications  for  prohibited  species 
bycatch  allowances  for  the  groundfish 
fishery  of  the  Gulf  of  Alaska  (GOA). 
Without  interim  specifications  in  effect 
on  January  1,  the  groundfish  fisheries 
would  not  be  able  to  open  on  that  date, 
which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  This  action  is 
necessary  to  conserve  and  manage  the 
groundfish  resources  of  the  GOA.  and  is 
intended  to  implement  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  Effective  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1,  2000,  uhtil  the 
effective  date  of  the  final  2000  harvest 
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specifications  fa  r  GO  A  groundfish, 
which  will  be  pi  iblished  in  the  Federal 
Register. 

ADDRESSES:  Cop  es  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  action  and  the 
Preliminary  200  D  Stock  Assessment  and 
Fishery  Evaluati  on  (SAFE)  Report,  dated 
September  1999  are  available  from  the 
North  Pacific  Fii  ;hery  Management 
Coimcil,  605  W<  st  4th  Avenue.  Suite 
306.  Anchorage,  AK  99501-2252,  (907- 
586-7237). 

FOR  FURTHER  INF  3RMATI0N  CONTACT: 
Thomas  Pearsor  .  907-481-1780  or 
torn. pearson@n()aa. gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  reguli  tions  at  50  CFR  part  679 
implement  the  1  "MP  and  govern  the 
groundfish  fish(  ries  in  the  GOA.  The 
North  Pacific  Fi  shery  Management 
Coimcil  (Counc  1)  prepared  the  FMP, 
and  NMFS  appioved  it  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Consen  ation  and  Management 
Act.  General  rej  ulations  that  also 
pertain  to  the  US.  fisheries  appear  at  50 
CFR  part  600. 

The  Council  i  net  October  12  to  18, 
1999,  to  review  scientific  information 
concerning  groi  indfish  stocks.  At  that 
meeting  the  Coi  incil  adopted  the 
preliminary  SAFE  Report  for  the  2000 
GOA  groundfishfisheries.  The 
preliminary  SAFE  Report,  dated 
September  199<i,  provides  an  update  on 
the  status  of  sto  zks.  Copies  of  the 
preliminary  SA  ^  Report  are  available 
for  public  review  from  the  Council  (see 
ADDRESSES).  The  Council  reconunended 
a  proposed  tota  TAG  of  306,535  metric 
tons  (mt)  and  a  proposed  total 
acceptable  biol  )gical  catch  (ABC)  of 
532,590  mt  for  iie  2000  fishing  year. 


The  proposed  TAG  amounts  for  each 
species  are  based  on  the  best  available 
biological  and  socio-economic 
information. 

In  accordance  with  §  679.20(c)(1), 
NMFS  published  in  the  Federal  Register 
proposed  harvest  specifications  and 
associated  management  measures  for 
groundfish  in  the  GOA  for  the  2000 
fishing  year  (December  13,  1999,  64  FR 
69457).  That  document  discusses  in 
detail  the  2000  specification  process,  as 
well  as  2000  proposed  specifications, 
reserves,  apportionments  for  groundfish, 
and  prohibited  species  catch  (PSC) 
limits. 

This  action  provides  interim  harvest 
specifications  and  apportionments 
thereof  of  GOA  groundfish  for  the  2000 
fishing  year  that  will  become  available 
on  January  1,  2000,  and  remain  in  effect 
until  superseded  by  the  final  2000 
harvest  specifications. 

^tablishment  of  Interim  TACs 

Regulations  at  §  679.20(c)(2)  require 
that  one-fourth  of  each  proposed  TAG 
and  apportionment  thereof  (not 
including  the  reserves  and  the  first 
seasonal  allowance  of  pollock),  one- 
foiuth  of  the  proposed  halibut  PSC 
amounts,  and  the  proposed  first 
seasonal  allowance  of  pollock  become 
available  for  harvest  at  0001  hoiu-s, 
A.l.t.,  January  1,  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  the 
final  harvest  specifications. 

Regulations  at  §  679.20(a)(6)(ii)  and 
(iii)  allocate  100  percent  of  the  pollock 
TAG  to  vessels  catching  pollock  for 
processing  by  the  inshore  component, 
90  percent  of  the  Pacific  cod  TAG  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component, 
and  10  percent  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component. 


Regulations  at  §  679.20(b)(2)  establish 
reserves  for  the  GOA  at  20  percent  of  the 
TAG  amounts  for  pollock.  Pacific  cod, 
flatfish  species,  and  the  "other  species" 
category.  The  GOA  groundfish  TAG 
amounts  have  been  utilized  fully  since 
1987.  NMFS  expects  this  trend  to 
continue  in  2000,  and,  with  the 
exception  of  Pacific  cod,  has  proposed 
reapportioning  all  the  reserves  to  TAG. 
With  the  exception  of  Pacific  cod,  the 
interim  TAG  amounts  contained  in 
Table  1  reflect  the  reapportionment  of 
reserves  back  to  the  TAG. 

Interim  2000  GOA  Groundfish  Harvest 
Specifications  and  Apportionments 

Table  1  provides  interim  TAG 
amounts,  interim  TAG  allocations  of 
Pacific  cod  to  the  inshore  and  offshore 
components,  and  interim  sablefish  TAG 
apportionments  to  hook-and-line  and 
trawl  gear.  These  interim  TAG  amounts 
and  apportionments  become  effective  at 
0001  hours,  A.l.t.,  January  1,  2000. 

Under  separate  rulemaking,  NMFS 
will  establish  apportionments  of  pollock 
TAG  among  the  Western  and  Central 
Regulatory  Areas  of  the  GOA  in  order  to 
permanently  implement  reasonable  and 
prudent  alternatives  (RPAs)  to  avoid  the 
likelihood  that  the  pollock  fisheries  off 
Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  or  adversely  modify  its 
critical  habitat.  Final  regulations 
implementing  the  RPAs  must  be 
effective  before  the  start  of  the  GOA 
pollock  fisheries  on  January  20,  2000,  or 
NMFS  will  be  obligated  under  the 
Endangered  Species  Act  (ESA)  to  close 
all  fishing  for  pollock  until  such 
measures  can  be  implemented. 
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Table  1--Interim  2000  TAG  Amounts  of  Groundfish  for  the  Combined 
Western/Central  (W/C) ,  Western  (W) ,  Central  (C) ,  and  Eastern  (E) 
Regulatory  Areas  and  in  the  West  Yakutat  (WYK) ,  Southeast  Outside 
(SEO),  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (GOA)^'^ 
Interim  Sablefish  TAC  Apportionments  to  Hook-and-Line  (H/L)  and  Trawl 
(TRW)  Gear. 


Species      Area 

Interim  TAC 

(mt) 

Pollock^'' 

Subtotal 

W/C 

23,120 

WYK  (640) 

528 

SEO  (650) 

1,582 

Total 

25,230 

Pacific  cod^ 

Inshore 

W 

4,253 

Offshore 

W 

473 

Inshore 

C 

7,728 

,  Offshore 

C 

859 

Inshore 

E 

229 

Offshore 

E 

25 

Total 

• 

13,567 

Flatfish,  Deep 

)-water* 

W 

60 

C 

685 

WYK 

430 

SEO 

337 

Total 

1,512 

Rex  sole 

W 

298 

C 

1,373 

WYK 

212 

SEO 

405 

Total 

2,288 

Flathead  sole 


Total 


w 

500 

c 

1,250 

WYK 

318 

SEO 

192 

2,260 
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Table 
Weste 

Regul 
(SEO) 
Inter 
(TRW) 


1--Interim  1999  TAC  Amounts  of  Groundfish  for  the  Combined 
:n/Central  (W/C) ,  Western  (W) ,  Central  (C) ,  and  Eastern  (E) 

tory  Areas  and  in  the  West  Yakutat  (WYK) ,  Southeast  Outside 
and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (GOA)^'^. 
im  Sablefish  TAC  Apportionments  to  Hook-and-Line  (H/L)  and  Trawl 

Gear. — Continued 


Species 

Area 

Interim  TAC 

(mt) 

Flatfish,  Shallow-water^ 

w 

1,125 

C 

3,237 

WYK 

62 

SEO 

268 

Total 

4,692 

Arrowtooth 

flounder 

W 

1,250 

C 

6,250 

WYK 

625 

SEO 

625 

Total 

• 

8,750 

Sablefish^-' 

,10 

H/L 

W 

N/A(364) 

TRW 

W 

91 

H/L 

c 

N/A(l,118) 

TRW 

c 

280 

TRW 

E 

66 

H/L 

WYK 

N/A(456) 

H/L 

SEO 

N/A(800) 

Total 

3,175 

Pacific  ocean  perch" 

W 

462 

.  C 

1,690 

WYK 

205 

SEO 

790 

Total 

3,147 

Shortraker 

/rougheye^^ 

W  ■ 

40 

C 

242 

E 

115 

Total 

397 
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Table  1— Interim  1999  TAC  Amounts  of  Groundfish  for  the  Combined 
Western/Central  (W/C),  Western  (W) ,  Central  (C) ,  and  Eastern  (E)  Regulatory 
Areas  and  xn  the  West  Yakutat  (WYak) ,  Southeast  Outside  (SEO) ,  and  Gulfwide 
(GW)  Districts  of  the  Gulf  of  Alaska  {GOA)'-^   Interim  Sablefish  TAC 
Apportionments  to  Hook-and-Line  (H/L)  and  Trawl  (TRW)  Gear . --Continued 


Species      Area 

Interim  TAC 

(mt) 

Rockfish,  northern^^ 

W 

210 

C 

1,037 

E 

N/A 

Total 

1,247 

Rockfish,  other^"'^^-  ^' 

W 

5 

C 

162 

WYK 

117 

SEO 

1,033 

Total 

1,317 

Rockfish,  pelagic  she 

If 

16 

W 

132 

C 

843 

WYK 

185 

SEO 

60 

Total 

1,220 

Rockfish,  demersal  shelf  SEO^'' 

SEO         140 


Thornyhead  rockfish 

W 

65 

C 

175 

E 

257 

■  Total 

497 

Atka  mackerel 


GW 


150 


Other  species^^  3,650 

GOA  Total  Interim  TAC    73,239 
(Interim  TAC  amounts  have  been  rounded  to  nearest  mt) 
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serves  have  been  reapportioned  back  to  each  species  TAG  and 
fleeted  in  the  interim  TAG  amounts  except  for  Pacific  cod. 
(See  §1  679.20(a)  (2)  ) 


^  Re 
are  re 


2   Se 
stati 
regul 


5  §  679.2  for  definitions  of  regulatory  area  and 
dtical  area.   See  Figure  3b  to  part  679  for  a  description  of 
tory  districts. 


'      NM 
Regula 
would 
will  i 
of  St 
the  E 
than 
an  in 


rs  is  not  appc  -xoning  pollock  in  the  Gentral  and  Western 
tory  areas  until  permanent  RPAs  can  be  implemented  that 
avoid  the  likelihood  that  the  pollock  fisheries  off  Alaska 
eopardize  the  continued  existence  of  the  western  population 
Her  sea  lions  or  adversely  modify  it  critical  habitat.  In 
stern  Regulatory  Area,  pollock  is  not  divided  into  less 

nual  allowances,  and  one-fourth  of  the  TAG  is  available  on 

rim  basis. 


an 

te 


'  The 
100  p 
insho 
detern 
to  su 
direc 
these 
the  f 


rp 


«  S^ 
distr 
Gentr 
alloc 
the  E 
hook- 
may  o 
other 


pollock  TAG  in  all  regulatory  areas  will  be  allocated 
rcent  to  vessels  catching  groundfish  for  processing  by  the 
e  component  after  subtraction  of  amounts  that  are 
ined  by  the  Regional  Administrator,  NMFS,  to  be  necessary 

ort  the  bycatch  needs  of  the  offshore  component  in 
ed  fisheries  for  other  groundfish  species.   At  this  time, 
bycatch  amounts  are  unknown  and  will  be  determined  during 
shing  year.   (See  §  679 . 20  (a)  ( 6)  (ii) ) 


Thle  Pacific  cod  TAG  in  all  regulatory  areas  is  allocated 
90  percent  to  vessels  catching  groundfish  for  processing  by  the 
inshoje  component  and  10  percent  to  vessels  catching  groundfish 
for  p] ocessing  by  the  offshore  component. 
(See  <;  679.20(a)  (6)  (iii)  ) 

Ceep-water  flatfish"  means  Dover  sole, • Greenland  turbot  and 
deepsoa  sole. 

Sthallow-water  flatfish"  means  flatfish  not  including 
"deep-water  flatfish",  flathead  sole,  rex 'sole,  or  arrowtooth 
flounder . 


In 


blefish  TAG  amounts  for  each  of  the  regulatory  areas  and 
cts  are  assigned  to  hook-and-line  and  trawl  gear.   In  the 
1  and  Western  Regulatory  Areas,  80  percent  of  the  TAG  is 
ted  to  hook-and-line  gear  and  20  percent  to  trawl  gear.   I 
stern  Regulatory  Area,  95  percent  of  the  TAG  is  assigned  to 
nd-line  gear,  and  5  percent  is  allocated  to  trawl  gear  and 

ily  be  used  as  bycatch  to  support  directed  fisheries  for 
target  species.   (See  §  679.20(a)(4)) 
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'   The  sablefish  hook-and-line  (H/L)  gear  fishery  is  managed 
under  the  Individual  Fishing  Quota  (IFQ)  program  and  is  subject 
CO  regulations  contained  in  subpart  D  of  50  CFR  part  679.   Annual 
IFQ  amounts  are  based  on  the  final  TAC  amount  specified  for  the 
sablefish  H/L  gear  fishery  as  contained  in  the  final 
specifications  for  groundfish.   Under  §  679 . 7 (f )  (3)  tii)  , 
retention  of  sablefish  caught  with  H/L  gear  is  prohibited  unless 
the  harvest  is  authorized  under  a  valid  IFQ  permit  and  IFQ  card. 
In  2000,  IFQ  permits  and  IFQ  cards  will  not  be  valid  before  the 
effective  date  of  the  2000  final  specifications.   Thus,  fishing 
for  sablefish  with  H/L  gear  will  not  be  authorized  under  these 
interim  specifications.   Nonetheless,  interim  amounts  are  shown 
in  parentheses  to  reflect  assignments  of  one-fourth  of  the  ^ 
proposed  TAC  amounts  among  gear  categories  and  regulatory  areas 
in  accordance  with  §  679 . 20 (c) (2) (i) 
on  the  annual  allocation  of  IFQ. 


See  §  679.40  for  guidance 


''•'   Sablefish  caught  in  the  GOA  with  gear  other  than 
hook-and-line  or  trawl  gear  must  be  treated  as  prohibited  species 
and  may  not  be  retained. 

^*   "Pacific  ocean  perch"  means  Sebastes  alutus . 

'^   "Shortraker/rougheye  rockfish"  means  Sebastes  borealis 
(shortraker)  and  S..  aleuti  anus  (rougheye)  . 

'^   "Northern  rockfish"  means  Sebastes  polvspinis . 

'*   "Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas 
and  in  the  West  Yakutat  District  means  slope  rockfish  and 
demersal  shelf  rockfish.   The  category  "other  rockfish"  in  the 
Southeast  Outside  District  means  slope  rockfish. 


15 


S ,  Qoodei 


"Slope  rockfish"  means   Sebastes  aurora  (aurora) , 
melanostomus  (blackgill),  S.  paucispinis  (bocaccio) , 
.  (chilipepper) ,  S.  crameri  (darkblotch)  ,  S.  elonoatus 
(greenstriped) ,  S.  varieqatus  (harlequin) ,  S.  wilsoni  (pygmy) ,  , 
proriqer  (redstripe),  S.  zacentrus  (sharpchin) ,  S-  iordani 
(shortbelly) ,  S-  brevispinis  (silvergrey) ,  S-  diploproa 
(splitnose) ,  S.  saxicola  (stripetail)  ,  S^  miniatus  (vermilion), 
S.  babcocki  (redbanded) ,   and  S.  reedi  (yellowmouth) .   In  the 
Eastern  GOA  only,  "slope  rockfish"  also  includes  northern 
rockfish,  S.^.  polvspinous . 

''   "Pelagic  shel-f  rockfish"  means  Sebastes  ciliatus  (dusky)  ,  ^. 
entomelas  (widow)  ,  and  S.  f la\{,idus  (yellowtail)  . 

"   "Demersal  shelf  rockfish"  means  Sebastes  pinniqer  (canary) , 
(china) ,  S.  caurinus  (copper) ,  S.  maliqer 
S.  helvomaculatus  (rosethorn),  S.  niorocinctus 
S.  ruberrimus  (yelloweye) . 


S .  nebulosus 
(quillback) , 
(tiger) ,  and 


18 


'Other  species"  means  sculpins,  sharks,  skates,  squid,  and 
octopus.   The  TAC  for  "other  species"  equals  5  percent  of  the  TAC 
amounts  of  target  species. 
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Interim  Halibut  F  SC  Limits 


and- 


pot 
-and 


thij 
Tte 


and- 
th  in 


Under  §  679.21 
halibut  PSC  limit ; 
trawl  and  hook- 
be  established  foi 
proposed  to 
limits  for  2000 
information  was 
with  1999,  the 
exemptions  for 
sablefish  hook 
halibut  PSC  limit^ 
PSC  limits  are 
2000,  and  remain 
superseded  by 
specifications 
limits  are:  (1)  50C 
72.5  mt  to  hook- 
fisheries  other 
demersal  shelf 
to  hook-and-line 
shelf  rockfish  fis 
Outside  District 

Regulations  at 
authorize  a 
halibut  PSC  Umi 
allowances  to  a 
complex,  CO 
sablefish,  rockfisp 
and  arrowtooth 
water  species  co^i 
pollock.  Pacific 
flatfish,  flathead 
and  "other 
apportioiunent 
species  complex 
deep-water 

NMFS  will  im 
closures  for  thos  ( 
insufficient  TAC 
directed  fishery 
implemented 
2000  fishing  yea 

Classification 


d),  annual  Pacific 
are  established  for 
line  gear  and  may 
pot  gear.  The  Council 
reestablish  the  1999  halibut 
be  cause  no  new 

1  ivailable.  Consistent 
Council  recommended 
gear,  jig  gear,  and  the 
-Tine  fishery  from 
for  2000.  The  interim 
ef^tive  on  January  1, 
in  effect  until 
final  2000  harvest 
interim  halibut  PSC 
mt  to  trawl  gear,  (2) 
ine  gear  for 
sablefish  and 
rofckfish,  and  (3)  2.5  mt 
^ear  for  the  demersal 
il  lery  in  the  Southeast 


pporti  onments  > 


ceep- 
Dmpri  ;ed 


cod. 


specii  !S 
fdr 


speci  BS 


pre  jared 


This  action  is 
CFR  679.20  and 
under  Executive 

NMFS  has  _ 
action,  which 
the  human 
result  from  im 
interim  specific 
1998  NMFS 
Environmental 
for  the  groundfish 
and  PSC  limits 
and  Aleutian 
groundfish  FMP  > 
District  Court  " 
Washington  heli  I 
not  adequately 
BSAI  and  GOA 
the  deficiencies 
1998  SEIS, 
discussion  of  i 
in  the  1998  SEIJ 
to  this  interim 


j679.21{d)(3)(iii) 

of  the  trawl 
allowance  as  bycatch 
i-water  species 
of  rex  sole, 
deep-water  flatfish, 
flounder,  and  a  shallow- 
plex,  comprised  of 

shallow-water 
sole,  Atka  mackerel, 
."  The  interim  2000 
the  shallow-water 
is  417  mt  and  for  the 
complex  is  83  mt. 
)lement  fishery 
fisheries  where 
exists  to  support  a 
The  closures  will  be 
foil  the  beginning  of  the 


mthorized  under  50 
s  exempt  from  review 
Order  12866. 

an  EA  for  this 
d^cribes  the  impact  on 

;  that  would 
pi  ^mentation  of  the 
:<  tions.  In  December 
issu  3d  a  Supplemental 
I  npact  Statement  (SEIS) 
TAC  specifications 

1  nder  the  Bering  Sea 
Islands  (BSAI)  and  GOA 

.  In  July  1999.  the 

the  Western  District  of 

that  the  1998  SEIS  did 

2  ddress  aspects  of  the 
'MPs.  Notwithstanding 
the  court  noted  in  the 

NMRS  believes  that  the 

and  alternatives 

is  directly  applicable 

a  :tion  and  the  draft  EA 


ir  pacts  i 


for  the  interim  2000  harvest 
specifications,  which  "tiers  off 
(incorporates  by  reference)  the  1998 
SEIS. 

Piu-suant  to  section  7  of  the  ESA, 
NMFS  completed  a  consultation  on  the 
effects  of  the  1999  to  2002  pollock  and 
Atka  mackerel  fisheries  on  listed 
species,  including  the  Steller  sea  lion 
and  designated  critical  habitat.  The 
Biological  Opinion  prepared  for  this 
consultation,  dated  December  3,  1998, 
concluded  that  the  Atka  mackerel 
fisheries  in  the  BSAI  are  not  hkely  to 
jeopardize  the  continued  existence  of 
Steller  sea  lions  or  adversely  modify 
their  designated  critical  habitat. 
However,  the  Biological  Opinion 
concluded  that  the  pollock  fisheries  in 
the  BSAI  and  the  GOA  would  cause 
jeopardy  and  adverse  modification. 

NMFS  has  identified  raeasiu-es  that 
would  avoid  the  likelihood  that  the 
pollock  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions  or  adversely  modify  its  critical 
habitat  and  is  developing  a  proposed 
rule  to  permanently  implement  those 
measures.  Emergency  measures,  which 
implemented  RPAs  for  1999,  are  in 
effect  until  December  31,  1999  (July  21. 
1999,  64  FR  39087).  Regulations 
implementing  the  permanent  RPAs 
must  be  effective  prior  to  the  start  of  the 
BSAI  and  GOA  pollock  fisheries  on 
January  20,  2000,  or  NMFS  will  be 
obligated  under  the  ESA  to  close  all 
fishing  for  pollock  until  such  measiues 
can  be  implemented. 

NMFS  also  completed  consultations 
on  the  effects  of  the  2000  BSAI 
groundfish  fisheries  on  listed  species, 
including  the  Steller  sea  lion  and 
salmon,  and  on  designated  critical 
habitat.  These  consultations  were 
completed  December  23, 1999  and 
December  22.  1999  respectively. 

A  Biological  Opinion  on  the  BSAI 
hook-and-line  groundfish  fishery  and 
the  BSAI  trawl  groundfish  fishery  for 
the  ESA-listed  short-tailed  albatross  was 
issued  by  the  United  States  Fish  and 
Wildlife  Service  in  March  1999.  The 
conclusion  continued  the  no  jeopardy 
determination  and  the  incidental  take 
statement  expressing  the  requirement  to 
immediately  reinitiate  consultations  if 
incidental  takes  exceed  four  short-tailed 
albatross  over  a  2-year  period  (1999- 
2000). 

In  order  for  the  GOA  groundfish 
fishing  season  to  begin  on  January  1  (see 
§679.23),  §  679.20(c)(2)  requires  NMFS 
to  establish  interim  harvest 
specifications  to  be  effective  on  January 
1  and  to  remain  in  effect  until 
superseded  by  the  filing  of  final  harvest 
specifications  with  the  Office  of  the 


Federal  Register.  Without  interim 
specifications  in  effect  on  January  1,  the 
groundfish  fishery  would  not  be  able  to 
open  on  that  date,  which  would  result 
in  unnecessary  closures  and  disruption 
within  the  fishing  industry  and  would 
rtm  counter  to  investment-backed 
expectations.  NMFS  anticipates  that  the 
interim  specifications  will  be  in  effect 
for  only  a  short  period  of  time  before 
they  are  superseded  by  the  final 
specifications.  The  proposed 
specifications  were  published  as  a 
proposed  rule  in  the  Federal  Register  on 
December  13,  1999  (64  FR  69457). 
Regulations  at  §  679.20(c)(2)(i)  require 
that  the  interim  TACs  and 
apportiomnents  thereof  be  established  at 
specified  fractional  amounts  of  the 
proposed  specifications  and 
apportioiunents  thereof.  Accordingly, 
the  opportunity  for  public  comment  on 
the  proposed  specifications  provides 
opportunity  for  public  conunent  on  the 
interim  specifications.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  for  good  cause  under  5 
U.S.C.  553(b)(B)  that  the  need  to 
establish  interim  TAC  limitations  and 
related  management  measiu'es  for 
fisheries  in  the  GOA,  effective  on 
January  1,  2000,  makes  it  impracticable 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportxmity  for 
public  comment  on  this  rule.  For  these 
same  reasons,  the  AA  finds  for  good 
cause  under  5  U.S.C.  553(d)(3)  that  the 
need  to  establish  interim  TAC 
limitations  and  related  management 
measures  effective  on  January  1,  2000, 
makes  it  impractical  and  contrary  to  the 
public  interest  to  delay  their  effective 
date  for  30  days. 

Because  these  interim  specifications 
are  not  required  to  be  issued  with  prior 
notice  and  opportunity  for  public 
comment,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Consequently,  NMFS  has  not 
prepared  a  regulatory  flexibility 
analysis. 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

Dated:  December  27, 1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-34029  Filed  12-28-99;  4:25  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991223348-9348-01;  I.D. 
122399  A] 

Fisheries  of  the  Exclusive  Economic 
ione  Off  Alaslo;  Closures  of  Specified 
Groundfish  Fisheries  in  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and    . 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closures. 

summary:  NMFS  is  closing  specified 
groundfish  fisheries  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  directed 
fishing  allowantes  specified  for  the 
2000  interim  total  allowable  catch 
(TAC)  amounts  for  the  GOA. 


DATES:  Effective  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1,  2000,  until 
superseded  by  the  effective  date  of  the 
final  2000  harvest  specifications  for 
GOA  groimdfish,  which  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(d),  if  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  determines 
that  the  amount  of  a  target  species  or 


"other  species"  category  apportioned  to 
a  fishery  will  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  GOA 
Regulatory  Area  or  district 
(§697.20(d)(l)(iii)). 

The  interim  2000  harvest 
specifications  for  the  groundfish 
fisheries  in  the  GOA  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  Regional  Administrator 
has  determined  that  the  following 
interim  TAC  amounts  will  be  reached 
and  are  necessary  as  incidental  catch  to 
support  other  directed  groundfish 
fisheries  before  final  specifications  for 
groundfish  are  likely  to  be  in  effect  for 
the  2000  fishing  year: 


Pollock 

Thomyhead  rockfish 
Atka  mackerel 
Sablefish 

Shortraker/rougheye  rockfish 
Deep-water  flatfish 
Northern  rockfish 
"Other  rockfish" 


entire  GOA 

entire  GOA 

entire  GOA 

entire  GOA 

entire  GOA 

Western  Regulatory  Area 

Eastern  Regulatory  Area 

Western  and  Central  Regulatory  Area 


Consequently,  in  accordance  with 
§  679.20(d)(l)(i),  the  Regional 
Administrator  establishes  the  interim 
TAC  amounts  for  the  species  listed 
above  as  directed  fishing  allowances. 

Further,  The  Regional  Administrator 
finds  that  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §6  79. 20(d)  NMFS  is 
prohibiting  directed  fishing  for  these 
species  in  the  specified  areas.  These 
closures  will  be  in  effect  beginning  at 
0001  hours,  A.l.t.,  January  1,  2000,  until 
superseded  by  the  effective  date  of  Final 
2000  Harvest  Specifications  for  GOA 
Groundfish  or,  with  respect  to  pollock, 
until  a  final  rule  implementing  the 
recommended  preferred  alternatives  to 
protect  Steller  sea  lions  is  effective. 

While  these  closures  are  in  effect,  the 
maximum  retainable  bycatch  amounts  at 
§  679.20(e)  and  (f)  apply  at  any  time 
during  a  fishing  trip.  Additional 
closures  and  restrictions  may  be  found 
in  existing  regulations  at  50  CFR  part 


679.  These  closures  to  directed  fishing 
are  in  addition  to  closures  and 
prohibitions  found  in  regulations  at  50 
CFR  part  679.  Refer  to  §  679.2  for 
definitions  of  areas.  The  definitions  of 
GOA  deep-water  flatfish  and  "other 
rockfish"  species  categories  are 
provided  in  the  Interim  2000  Harvest 
Specifications,  as  published  in  this 
issue  of  the  Federal  Register. 

NMFS  may  implement  other  closures 
under  the  interim  specifications,  at  the 
time  the  final  2000  harvest 
specifications  for  GOA  groundfish  are 
implemented  or  during  the  2000  fishing 
year,  as  necessary  for  effective 
conservation  and  management. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  2000  harvest  specifications  for 


GOA  groundfish.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  2000  interim  TAC  of 
several  groundfish  species  in  the  GOA. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  will  begin  to  harvest 
groundfish  on  January  1 ,  2000.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  27, 1999. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-34027  Filed  12-29-99;  10:54 
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DEPARTMENT  OF  COMMERCE 

National  Oceanf:  and  Atmospheric 
Administration 

50  CFR  Part  678 


99122  3349-9349-01 ;  I.D. 


[Docket  No. 
122099A] 


Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Closures  of  Specified 
Groundfish  Fisheries  in  the  Bering  Sea 
and  Aleutian  Islands 


agency:  Nation^ 
Service  (NMFS) 
Atmospheric 
Commerce. 
action:  Closure. 


Marine  Fisheries 
National  Oceanic  and 
Acfciinistration  (NOAA), 


SUMMARY:  NMFS  is  closing  specified 
groundfish  fishe  ries  in  the  Bering  Sea 
and  Aleutian  Isl  inds  management  area 
(BSAI).  This  act  on  is  necessary  to 
prevent  exceedii  ig  the  prohibited 
species  bycatch  illowances  and  directed 
fishing  allowanc  es  specified  for  the 
2000  interim  totil  allowable  catch 
(TAC)  amounts. 

DATES:  Effective  0001  hrs,  Alaska  local 
time  (A.l.t.),  Jan  lary  1,  2000,  until 
superseded  by  t  le  notice  of  Final  2000 
Harvest  Specific  ation  for  Groundfish, 
which  will  be  p  iblished  in  the  Federal 
Register. 

FOR  FURTHER  INFDRMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  grciiundfish  fishery  in  the 
BSAI  exclusive  jconomic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Gro  jndfish  Fishery  of  the 
1 ,  Aleutian  Islands  Area 
1  by  the  North  Pacific 


Bering  Sea  and 
(FMP)  prepared 


Fishery  Manage  nent  Council  xmder 
authority  of  the  Magnuson-Stevens 
Fishery  Conserv  ation  and  Management 
Act.  Regulation  i  governing  fishing  by 
U.S.  vessels  in  <  ccordance  with  the  FMP 
appear  at  Subpj  rt  H  of  50  CFR  part  600 
and  50  CFR  par  679. 

In  accordance  with  §  679.20(d),  if  the 
Administrator,  Maska  Region,  NMFS 
(Regiond  Administrator)  determines 


that  the  amount 
"other  species* 


(§697.20(d)(l)( 


of  a  target  species  or 
category  apportioned  to 
a  fishery  will  b<  reached,  the  Regional 
Administrator  r  lay  establish  a  directed 
fishing  allowan  :e  for  that  species  or 
species  group.  1 JMFS  will  prohibit 
directed  fishing  for  a  species  or  species 
group  in  the  sp  fcified  subarea  or  district 


ii))  if  the  Regional 


Administrator  establishes  a  directed 
fishing  allowance  for  that  species  or 
species  group,  and  that  allowance  is  or 
will  be  reached  before  the  end  of  the 
fishing  year.  Similarly,  under 
§  679.21(e),  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut, 
red  king  crab,  or  C.  bairdi  Taimer  crab 
for  a  specified  area  has  been  reached, 
the  Regional  Administrator  will  prohibit 
directed  fishing  for  each  species  in  that 
category  in  the  specified  area. 

Interim  2000  harvest  specifications  for 
the  groundfish  fisheries  in  the  BSAI  will 
be  published  in  the  Federal  Register  on 
or  aroimd  the  publication  date  of  this 
closing.  The  Regional  Administrator  has 
determined  that  the  interim  TAC 
amounts  of  the  following  species  will  be 
reached  and  will  be  necessciry  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  prior  to 
the  time  that  final  specifications  for 
groundfish  are  likely  to  be  in  effect  for 
the  2000  fishing  year.  Consequently,  in 
accordance  with  §  679.20(d)(l)(i),  the 
Regional  Administrator  establishes  the 
interim  TAC  amovmts  for  the  species 
listed  below  as  directed  fishing 
allowances. 

Pollock — Bogoslof  District 
Pollock-;-Bering  Sea  subarea 
Pacific  ocean  perch — Bering  Sea  subarea 
"Other  rockfish" — Bering  Sea  subarea 
"Other  red  rockfish" — Bering  Sea 

subarea 
Pollock — Aleutian  Islands  subarea 
Sharpchin/northem  rockfish — Aleutian 

Islands  subarea 
Shortraker/rougheye  rockfish — Aleutian 

Islands  subarea 
"Other  rockfish" — Aleutian  Islands 

subarea 

Further,  the  Regional  Administrator 
finds  that  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §  679.20(d)  NMFS  is 
prohibiting  directed  fishing  for  these 
species  in  the  specified  areas.  In 
addition,  the  interim  BSAI  halibut 
bycatch  allowance  specified  for  the 
trawl  rockfish  fishery  and  the  trawl 
Greenland  turbot/arrowtooth  flounder/ 
sablefish  fishery  categories,  defined  at 
§679.21(e)(3)(iv)(C)  and  (D),  is  0  mt.  In 
accordance  with  §  679.21(e)(7)(v), 
therefore,  NMFS  is  prohibiting  directed 
fishing  for  the  following  species: 
Rockfish  by  vessels  using  trawl  gear — 

BSAI 


Greenlcmd  turbot/arrowtooth  flounder/ 
sablefish  by  vessels  using  trawl  gear — 
BSAI 

These  closures  will  be  in  effect 
beginning  at  0001  hours,  A.l.t.^January 
1,  2000,  until  superseded  by  the  notice 
of  Final  2000  Initial  Harvest 
Specifications  for  Groundfish. 

While  these  closures  are  in  effect,  the 
maximiun  retainable  bycatch  amounts  at 
§  679.20(e)  and  (f)  apply  at  any  time 
during  a  fishing  trip.  These  closures  to 
directed  fishing  are  in  addition  to 
closures  and  prohibitions  found  in 
regulations  at  50  CFR  part  679.  Refer  to 
§  679.2  for  definitions  of  areas.  In  the 
BSAI,  "Other  rockfish"  includes 
Sebastes  and  Sebastolobus  species 
except  for  Pacific  ocean  perch  and  the 
"other  red  rockfish"  species.  "Other  red 
rockfish"  includes  shortraker,  rougheye, 
sharpchin,  and  northern  rockfish. 

NMFS  may  implement  other  closiues 
under  the  interim  specifications,  at  the 
time  the  notice  of  Final  2000  Initial 
Harvest  Specifications  are  implemented, 
during  the  2000  fishing  year,  or  as 
necessary  for  effective  conservation  and 
management. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
Interim  2000  Harvest  Specifications  for 
groundfish  for  the  BSAI.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  2000  interim  TAC  of 
several  groundfish  species  in  the  BSAI. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  will  begin  to  harvest 
groimdfish  on  January  1,  2000.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  27,  1999. 
George  H.  Darcy, 

Chief.  Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  99-34028  Filed  12-29-99;  10:54 
am] 
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purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 
RIN  0580-AA69 

Fees  for  Official  Inspection  and 
Weighing  Services 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  proposing  an  approximate  2.4  percent 
increase  for  all  hourly  rates,  certain  unit 
rates,  and  the  administrative  tonnage 
fee.  These  fees  apply  to  official 
inspection  and  weighing  services 
performed  in  the  United  States  imder 
the  United  States  Grain  Standards  Act 
(USGSA),  as  amended.  These  increases 
are  needed  to  cover  increased 
operational  costs  resulting  from  the 
approximate  4.8  percent  mandated 
January  2000  Federal  pay  increase. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  3,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Written 
comments  must  be  submitted  to  Sharon 
Vassiliades,  GIPSA,  USDA,  1400 
Independence  Avenue,  SW,  Room 
0623-S,  Washington,  DC  20250-3649, 
or  faxed  to  (202)  720-4628.  Comments 
may  also  be  sent  by  electronic  mail  or 
Internet  to: 

comments@gipsadc.usda.gov.  All 
comments  should  make  reference  to  the 
date  and  page  nimiber  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  at  his  Email  address: 
Dorr@gipsadc.usda.gov  or  telephone 
him  at  (202)  720-0228. 
SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 
James  R.  Baker,  Administrator,  GIPSA, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

GIPSA  regularly  reviews  its  user-fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  GIPSA  has  and  will 
continue  to  seek  out  cost  saving 
opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  However,  even  with  these 
efforts,  GIPSA's  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance.  In  fiscal 
year  1998,  GIPSA's  operating  costs  were 
$23,021,166  with  revenue  of 
$21,776,323,  resulting  in  a  loss  of 
$1,244,843  and  a  reserve  balance  of 
$55,862.  In  fiscal  year  1999,  GIPSA's 
operating  costs  were  $22,883,063  with 
revenue  of  $22,971,204  that  resulted  in 
a  positive  margin  of  $88,141.  Even  with 
the  positive  margin  for  FY  1999.  tllB 
reserve  balance  is  still  well  below  the 
desired  3-month  operating  reserve. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  A  general  and 
locality  salary  increase  that  averages  4.8 
percent  for  GIPSA  employees,  effective 
January  2000,  will  increase  program 
costs.  'This  salary  adjustment  will 
increase  GIPSA's  costs  by 
approximately  $691,613. 

We  have  reviewed  the  financial 
position  of  our  inspection  and  weighing 
program  based  on  the  increased  salary 
and  benefit  costs  along  with  the 
projected  fiscal  year  2000  workload. 
Based  on  that  review,  we  have 
concluded  that  nearly  hdf  of  the 
projected  $691,613  salary  increase  can 
be  absorbed  through  existing  program 
efficiencies.  Therefore,  the  other  half 
needs  to  be  covered  through  an  increase 
in  fees  that  will  collect  an  estimated 
$390,000  in  additional  revenues. 


The  proposed  fee  increase  primarily 
applies  to  entities  engaged  in  the  export 
of  grain.  Under  the  provisions  of  the 
USGSA,  grain  exported  from  the  United 
States  must  be  officially  inspected  and 
weighed.  Mandator^'  inspection  and 
weighing  services  are  provided  by 
GIPSA  on  a  fee  basis  at  37  export 
facilities.  All  of  these  facilities  are 
owned  and  managed  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
criteria  for  small  entities  established  by 
the  Small  Business  Administration. 

Some  entities  who  request  non- 
mandatory  official  inspection  and 
weighing  services  at  other  than  export 
locations  could  be  considered  small 
entities.  The  impact  on  these  small 
businesses  is  similar  to  any  other 
business;  that  is.  an  average  2.4  percent 
increase  in  the  cost  of  official  inspection 
and  weighing  services.  This  nominal 
increase  should  not  significantly  affect 
any  business  requesting  official 
inspection  and  weighing  services. 
Furthermore,  any  business  that  wishes 
to  avoid  the  fee  increase  may  elect  to  do 
so  by  using  an  alternative  source  for 
inspection  and  weighing  services.  Such 
a  decision  should  not  prevent  the 
business  from  marketing  its  products. 

There  would  be  no  additional 
reporting  or  recordkeeping  requirements 
imposed  by  this  action.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  the 
information  collection  and 
recordkeeping  requirements  in  Part  800 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0580-0013.  GIPSA  has 
not  identified  any  other  Federal  rules 
which  may  duplicate,  overlap,  or 
conflict  with  this  proposed  rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  §  87g  that  no 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procedures  that  must  be 
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reviews  its  user-fee- 
to  determine  if  the 


fees  are  adequate.  While  GIPSA 
continues  to  search  for  opportunities  to 
reduce  its  costs,  the  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reserve 
balance.  In  fiscal  year  1998,  GIPSA's 
operating  costs  were  $23,021,166  with 
revenue  of  $21,776,323,  resulting  in  a 
loss  of  $1,244,843  and  a  reserve  balance 
of  $55,862.  In  fiscal  year  1999,  GIPSA's 
operating  costs  were  $22,883,063  with 
revenue  of  $22,971,204,  resulting  in  a 
positive  margin  of  $88,141.  Even  with 
the  positive  margin  for  fiscal  year  1999, 
the  reserve  balance  was  a  negative 
$65,686,  below  the  desired  3-month 
operating  reserve  of  approximately  $5.7 
million. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  A  general  and 
locality  salary  increase  that  averages  4.8 
percent  for  GIPSA  employees,  effective 


January'  2000,  will  increase  program 
costs  an  estimated  $691,613.  Based'on  a 
review  of  projected  fiscal  year  2000 
workload  and  operating  costs,  the 
Agency  has  determined  that 
approximately  half  of  the  projected 
$691,613  salary  increase  can  be 
absorbed  through  existing  program 
efficiencies.  The  other  half  needs  to  be 
covered  through  an  increase  in  fees  that 
will  collect  an  estimated  $"390,000  in 
additional  revenues. 

The  hourly  fees  covered  by  this  rule 
will  generate  revenue  to  cover  the  basic 
salary,  benefits,  and  leave  for  those 
employees  providing  direct  ser\'ice 
delivery.  Other  associated  costs, 
including  non-salary  related  overhead, 
are  collected  through  other  fees 
contained  in  the  fee  schedule  and  are  at 
levels  that  would  not  require  any 
change.  These  fees  would  not  be 
changed  under  this  proposal. 

The  current  hourly  fees  are: 


- 

Monday  to  Friday 
(6  a.m.  to  6  p.m.) 

Monday  to  Friday 
(6  p.m.  to  6  a.m.) 

Saturday,  Sunday, 
and  overtime 

Holidays 

1  -year  contract   . 

$25.20 
27.60 
31.60 
36.60 

$27.20 
29.40 
32.60 
38.60 

$35.40 
37.60 
41.00 
46.80 

$42.60 

6-month  contract 

49.40 

3-month  contract 

51.00 

Noncontract 

57.60 

iO 
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those  costs 
benefits  that  are 
administrative 
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and  the  administrative  tonnage  fee  in  7 
CFR  800.71,  Table  1— Fees  for  Official 
Services  Performed  at  an  Applicant's 
Facility  in  an  Onsite  GIPSA  Laboratory; 
Table  2 — Services  Performed  at  Other 
Than  an  Applicant's  Facility  in  a  GIPSA 
Laboratory;  and  Table  3,  Miscellaneous 
Services. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  800  is  proposed  to 
be  amended  as  follows: 


PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

2.  Section- 800.71  is  amended  by 
revising  Schedule  A  in  paragraph  (a)  to 
read  as  follows: 

§800.71     Fees  assessed  by  the  Service. 

(a)  *  *  * 

Schedule  A. — Fees  for  Official 
Inspection  and  Weighing  Services 
Performed  in  the  United  States 


Table  1.— Fees  For  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Laboratory ■" 


Monday  to  Friday  (6 
a.m.  to  6  p.m.) 


Monday  to  Friday  (6 
p.m.  to  6  a.m.) 


Saturday,  Sunday, 
and  Overtime  ^ 


Holidays 


(1)  Inspection  a  id  Weighing  Services  Hourly  Rates  (per  service  representative) 


1-year  contract  .. 
6-month  contract 
3-month  contract 
Noncontract 


$25.80 
28.40 
32.40 
37.60 


$28.00 
30.20 
33.40 
39.60 


$36.40 
38.60 
42.00 
48.00 


$43.60 
50.60 
52.20 
59.00 


(2)  Additional  Ti  ists  (cost  per  test,  assessed  in  addition  to  the  hourly  rate)  3 


(i)  Aflatoxin  (other 
(ii)  Aflatoxin  (Thin 
(Hi)  Com  oil,  protein 
(iv)  Soybean  prot«  i 


than  Thin  Layer  Chromatography) 

Layer  Chromatography  method)  

and  starch  (one  or  any  comtsination) 
n  and  oil  (one  or  both)  


$8.50 

20.00 

1.50 

1.50 
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(v)  Wheat  protein  (per  test)  1 .50 

(vi)  Sunflower  oil  (per  test)  1  50 

(vii)  Vomitoxin  (qualitative)  7.50 

(viii)  Vomitoxin  (quantitative)  •  12.50 

(ix)  Waxy  corn  (per  test) 1.50 

(x)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  hourly  rate. 

(xi)  Other  services  "  • 

(a)  Class  Y  Weighing  (per  carrier): 

(1)  Truck/container  .30 

(2)  Railcar 1.25 

(3)  Barge 2.50 

(3)  Administrative  Fee  (assessed  in  addition  to  ail  other  applicable  fees,  only  one  administrative  fee  will  be  assessed  when  inspection  and 
weighing  services  are  performed  on  the  same  carrier). 

(i)  All  outbound  carriers  (per-metric-ton) ": 

(a)  1-1,000,000  $0.1038 

(b)  1,000,001-1,500,000  0.0947 

(c)  1,500,001-2,000,000 0.0512 

(d)  2,000,001-5,000,000  0.0379 

(e)  5,000,001-7,000,000  0.0205 

(f)  7,000,001+  0.0092 

^  Fees  apply  to  original  Inspection  and  weighing,  reinspectlon,  and  appeal  inspection  service  and  include,  but  are  not  limited  to,  sampling, 
grading,  weighing,  prior  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
tion. Travel  and  related  expenses  will  be  charged  for  service  outside  25  miles  as  found  in  §800.72  (a). 

2  Overtime  rates  will  be  assessed  for  all  hours  in  excess  of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requesting  service 
beyond  8  hours,  or  if  requests  for  additional  shifts  exceed  existinq  staffing. 

3  Appeal  and  reinspectlon  services  will  be  assessed  the  same  fee  as  the  original  inspection  service. 

*The  administrative  fee  is  assessed  on  an  accumulated  basis  beginning  at  the  starl  of  the  Sen/ice's  fiscal  year  (October  1  each  year). 

Table  2.— Services  Performed  at  Other  than  an  Applicant's  Facility  in  an  FGIS  Laboratory  '-2    — 


(1)  Original  Inspection  and  Weighing  (Class  X)  Services; 

(i)  Sampling  only  (use  houriy  rates  from  Table  1): 

(ii)  Stationary  lots  (sampling,  grade/factor,  &  checkloading): 

(a)  Truck/trailer/container  (per  carrier)  

(b)  Railcar  (per  carrier) 

(c)  Barge  (per  carrier)  

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iii)  Lots  sampled  online  during  loading  (sampling  charge  under  (i)  above,  plus): 

(a)  Truck/trailer  container  (per  carrier)  

(b)  Railcar  (per  carrier) 

(c)  Barge  (per  carrier)  

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iv)  Other  services: 

(a)  Submitted  sample  (per  sample — grade  and  factor)  

(b)  Warehouseman  inspection  (per  sample) 

(c)  Factor  only  (per  factor — maximum  2  factors)  

(d)  Checkloading/condition  examination  (use  hourly  rates  from  Table  1,  plus  an  administrative  fee  per  hundredweight  if  not 
previously  assessed)  (CWT)  

(e)  Reinspectlon  (grade  and  factor  only.  Sampling  service  additional,  item  (i)  above) 

(f)  Class  X  Weighing  (per  hour  per  service  representative)  

(v)  Additional  tests  (excludes  sampling): 

(a)  Aflatoxin  (per  test— other  than  TLC  method)  , 

(b)  Aflatoxin  (per  test— TLC  method)  

(c)  Com  oil,  protein,  and  starch  (one  or  any  combination) 

(d)  Soybean  protein  and  oil  (one  or  both) 

(e)  Wheat  protein  (per  test) 

(f)  Sunflower  oil  (per  test)  

(g)  Vomitoxin  (qualitative) 

(h)  Vomitoxin  (quantitative)  

(i)  Waxy  com  (per  test)  

(j)  Canola  (per  test— 00  dip  test)  

(k)  Pesticide  Residue  Testing  3: 

(1)  Routine  Compounds  (per  sample) 

(2)  Special  Compounds  (per  service  representative)  

(I)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  houriy  rate  from  Table  1 . 

(2)  Appeal  inspection  and  review  of  weighing  service '': 

(i)  Board  Appeals  and  Appeals  (grade  and  factor) 

(a)  Factor  only  (per  factor — max  2  factors) 

(b)  Sampling  sen/ice  for  Appeals  additional  (houriy  rates  from  Table  1 ) 
(ii)  Additional  tests  (assessed  in  addition  to  all  other  applicable  fees): 

(a)  Aflatoxin  (per  test,  other  than  TLC)  

(b)  Aflatoxin  (TLC)  

(c)  Corn  oil,  protein,  and  starch  (one  or  any  combination) 

(d)  Soybean  protein  and  oil  (one  or  t)Oth) 


$18.50 

28.30 

178.50 

0.02 

9.85 

19.10 

108.10 

0.02 

10.90 

18.00 

4.70 

0.02 
11.90 
49.20 

26.30 

104.00 

8.30 

8.30 

8.30 

8.30 

26.70 

31.80 

9.60 

9.60 

204.80 
102.40 


78.50 
40.60 


26.30 

104.00 

16.20 

16.20 
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Table  2.— Services  Performed  at  Other  than  an  Applicant's  Facility  in  an  FGIS  Laboratory  '-^ — Continued 


(e)  Whebt 

(f)  Sunfli  )we 

(g)  Vom  toxin 
(h)  Vom  toxin 
(1)  Vomil  oxin 
(j)  Pesticide 

(1) 
(2) 
(k)  Fees 
(ill)  Review 
(3)  Stowage  exarfiination 
(i)  Ship  (per 
(11)  Subseqi 
(iii)  Barge 
(iv)  All  other 


protein  (per  test) 

r  oil  (per  test)  

(per  test — qualitative) , 

(per  test — quantitative)  j 

(per  test— HPLC  Board  Appeal)  

Residue  Testing  3; 

Routine  Compounds  (per  sample)  

Special  Compounds  (per  service  representative)  

for  other  tests  not  listed  atxjve  will  be  based  on  the  lowest  noncontract  hourly  rate  from  Table  1 

•  weighing  (per  hour  per  service  representative)  

sen/ice-on-request)  ^: 

stowage  space)  (minimum  $252.50  per  ship) 

ship  examinations  (same  as  original)  (minimum  $151.50  per  ship) 

r  examination)  : 

Darriers  (per  examination) 


:ju<nt 
(p(»i 


16.20 
16.20 
37.00 
42.10 
131.10 

204.80 
102.40 

71.40 

50.50 

40.50 
15.50 


'  Fees  apply  t( 
grading,  weighinc 
tion.  Travel  and 

2  An  additional 
lected  at  the 

3  If  performed 
*  If,  at  the 

be  reimbursed  at 


original  inspection  and  weighing,  reinspection,  and  appeal  inspection  service  and  include,  but  are  not  limited  to,  sampling, 
prior  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
rfelated  expenses  will  be  charged  for  service  outside  25  miles  as  found  in  §800.72  (a). 
;harge  will  be  assessed  when  the  revenue  from  the  sen/ices  in  Schedule  A,  Table  2,  does  not  cover  what  would  have  been  col- 
appljcable  houriy  rate  as  provided  in  §800.72  (b). 

ckjtside  of  normal  business,  1 V2  times  the  applicable  unit  fee  will  be  charged, 
requ  3st  of  the  Service,  a  file  sample  is  located  and  fonwarded  by  the  Agency  for  an  official  agency,  the  Agency  may,  upon  request, 
the  rate  of  $2.50  per  sample  by  the  Service. 


Table  3.— Miscellaneous  Services  ^ 


ghing 


(1)  Grain  grading 

(2)  Certification 

(3)  Special  wei 

(i)  Scale  testing 
(ii)  Evaluation 
(ill)  NTEP  Pr  jtotype 
(iv)  NTEP  Pr  jtotype 
(v)  Mass  stai  idards 
(vi)  Special  p  rejects 

(4)  Foreign  travel 

(5)  Online  custonj 

(I)  One  data 
(ii)  One  data 

(6)  Samples  provided 

(7)  Divided-lot  ceftlficates 

(8)  Extra  copies 

(9)  Faxing  (per 

(10)  Special  mail^g 

(11)  Preparing  certificates 


seminars  (per  hour  per  service  representative)  ^  

diverter-type  mechanical  samplers  (per  hour  per  service  representative)* 

services  (per  hour  per  service  representative)  2; 

and  certification  

of  weighing  and  material  handling  systems 

evaluation  (other  than  Railroad  Track  Scales)  

evaluation  of  Railroad  Track  Scales  (plus  usage  fee  per  day  for  test  car) 
calibration  and  reverification 


(per  day  per  service  representative)  ... 
ized  data  EGIS  service: 

ile  per  week  for  1  year 

file  per  month  for  1  year  

to  interested  parties  (per  sample) 

(per  certificate) 

certificates  (per  certificate) 


(f 
Pi  ige) 


$49.20 
49.20 

49.20 
49.20 
49.20 

110.00 
49.20 
49.20 

445.40 

500.00 

300.00 

2.50 

1.50 

-    1.50 

1.50 


(actual  cost) 

onsite  or  during  other  than  normal  business  hours  (use  houriy  rates  from  Table  1) 


^  Any  requeste(  I 
2  Regular 


busir  9ss 


service  that  is  not  listed  will  be  performed  at  $49.20  per  hour. 

hours — Monday  thru  Friday — service  provided  at  other  than  regular  hours  charged  at  the  applicable  overtime  houriy  rate. 


David  R.  Shipman, 

Acting  Administ  ator.  Grain  Inspection. 
Packers  and  Stoc.  kyards  Administration. 
|FR  Doc.  99-339t0  Filed  12-30-99:  8:45  am) 
BILUNO  CODE  341(HEN-U 


DEPARTMENT 


OF  AGRICULTURE 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  661 
RIN  0580-AA70 

Fees  for  Rice  Inspection 

AGENCY:  Grain  nspection,  Packers  and 
Stockyards  Ad  ninistration,  USDA. 

ACTION:  Propos  3d  rule. 


SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  proposing  an  approximate  4.8  percent 
fee  increase  for  all  hoiuly  rates  and 
certain  unit  rates.  The  fees  apply  to 
Federal  Rice  Inspection  performed 
under  the  Agricultural  Marketing  Act 
(AMA)  of  1946.  These  increases  are 
needed  to  cover  increased  operational 
costs  resulting  from  the  mandated 
January  2000  Federal  pay  increase. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  3,  2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Written 
comments  must  be  submitted  to  Sharon 
Vassiliades,  GIPSA,  USDA,  1400 
Independence  Avenue,  SW,  Room  0623, 
Washington,  DC  20250-3649,  or  faxed 
to  (202)  720-4628.  Comments  may  also 


be  sent  by  electronic  mail  or  Internet  to: 
comments@gipsadc.usda.gov.  All 
comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  wrill  be 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27Cb)). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  at  his  Email  address: 
Dorr@gipsadc.usda.gov  or  telephone 
him  at  (202)  720-0228. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore. 
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has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 
James  R.  Baker,  Administrator,  GIPSA, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

GIPSA  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  GIPSA  has  and  will 
continue  to  seek  out  cost  saving 
opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  However,  even  with  these 
efforts,  GIPSA's  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance.  In  fiscal 
year  1998,  GIPSA's  operating  costs  were 
$3,820,820  with  revenue  of  $4,011,446, 
resulting  in  a  positive  margin  of 
$190,626  and  a  negative  reserve  balance 
of  $895,584.  As  of  September  30,  1999, 
GIPSA's  operating  costs  were 
$4,105,564  with  revenue  of  $4,412,131 
that  resulted  in  a  positive  margin  of 
$306,567  and  a  negative  reserve  balance 
of  $508,628. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  A  general  and 
locality  salary  increase  that  averages  4.8 
percent  for  GIPSA  employees,  effective 
January  2000,  will  increase  program 
costs,  "rhis  salary  adjustment  will 
increase  GIPSA's  costs  by 
approximately  $135,000,  based  on  the 
projected  fiscal  year  2000  work  volume 
of  3.9  million  metric  tons. 

We  have  reviewed  the  financial 
position  of  our  rice  inspection  program 
based  on  the  increased  salary  and 
benefit  cost  along  with  the  projected 
fiscal  year  2000  workload.  Based  on  that 
review,  we  have  concluded  that  we 
cannot  absorb  the  increased  costs  due  to 
salary  increase  with  the  cmrent  negative 
reserve  balance.  The  proposed  fee 
increase  will  collect  an  estimated 
$138,000  in  additional  revenues. 

The  proposed  fee  increase  primarily 
applies  to  GIPSA  customers  that 
produce,  process,  and  market  rice  for 
the  domestic  and  international  markets. 
There  are  approximately  550  such 
customers  located  primarily  in  the 
States  of  Arkansas,  Louisiana,  and 
Texas.  Many  of  these  customers  meet 
the  criteria  for  small  entities  established 
by  the  Small  Business  Administration 
criteria  for  small  businesses.  Even 
though  the  fees  would  be  raised,  the 
increase  would  not  be  excessive  (4.8 
percent)  and  should  not  significantly 


affect  these  entities.  Those  entities  are 
under  no  obligation  to  use  our  service 
and,  therefore,  any  decision  on  their 
part  to  discontinue  the  use  of  oiu- 
service  should  not  prevent  them  from 
marketing  their  products. 

There  would  be  no  additional 
reporting  or  record  keeping 
requirements  imposed  by  this  action.  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
and  record  keeping  requirements  in  Part 
800  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
under  control  niunber  0580-0013. 
GIPSA  has  not  identified  any  other 
Federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  section  87g  that 
no  subdivision  may  require  or  impose 
any  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  Act. 
Otherwise,  this  proposed  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this 
proposed  rule. 

Proposed  Action 

Under  the  provisions  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621,  et  seq.),  rice  inspection 
services  are  provided  upon  request  and 
GIPSA  must  collect  a  fee  from  the 
customer  to  cover  the  cost  of  providing 
such  services.  Section  203(h)  of  the 
AMA  (7  U.S.C.  1622(h))  provides  for  the 
establishment  and  collection  of  fees  that 
are  reasonable  and,  as  nearly  as 
practicable,  cover  the  costs  of  the 
services  rendered.  These  fees  cover  the 
GIPSA  administrative  and  supervisory 
costs  for  the  performance  of  official 
services,  including  personnel 
compensation,  personnel  benefits, 
travel,  rent,  communications,  utilities, 
contractual  services,  supplies,  and 
equipment. 

The  rice  inspection  fees  were  last 
amended  on  February  12,  1999.  and 
became  effective  March  1,  1999  (64  FR 
7057).  These  fees  were  to  cover,  as 
nearly  as  practicable,  the  level  of 
operating  costs  as  projected  for  fiscal 
year  1999.  They  presently  appear  at  7 
CFR  868.91  in  Tables  1  and  2. 


GIPSA  continually  monitors  its  cost, 
revenue,  and  operating  reserve  levels  to 
ensure  that  there  are  sufficient  resources 
for  operations.  During  fiscal  year  1998, 
GIPSA  implemented  cost-saving 
measiues  in  an  effort  to  provide  more 
cost  effective  services.  The  purpose  of 
these  measures  was  to  reduce  operating 
costs  in  order  to  reduce  the  negative 
retained  earnings  in  this  program.  The 
cost  containment  measures  included 
employee  buyouts  and  better  cross 
utilization  of  personnel  between 
programs. 

In  fiscal  year  1998,  the  program 
generated  revenue  of  $4,011,446  with 
operating  costs  of  $3,820,820,  resulting 
in  a  positive  margin  of  $190,626.  Even 
though  we  generated  a  positive  margin 
for  the  year,  we  continued  to  operate 
with  a  negative  reserve  balance  of 
$895,584.  The  rice  program's  fiscal  year 
1999  revenue  was  $4,412,131  with 
operating  costs  of  $4,105,564.  In  fiscal 
year  1999,  we  operated  with  a  positive 
margin  of  $306,567  and  reduced  our 
reserve  balance  t(i  a  negative  $508,628. 
The  rice  inspection  program  has  been 
slowly  recovering  from  a  long-standing 
deficit.  Through  a  series  of  small  fee 
increases  and  cost  cutting  measures, 
GIPSA  has  reduced  the  level  of  the 
negative  reserve  balance  from  $939,147 
in  fiscal  year  1994  to  its  current  level  of 
negative  $508,628. 

However,  employee  salaries  and 
benefits  are  major  program  costs  that 
account  for  approximately  84  percent  of 
GIPSA's  total  operating  budget.  A 
general  and  locality  salary  increase  that 
averages  4.8  percent  for  GIPSA 
employees,  effective  January  2000,  will 
increase  program  costs.  This  salary 
adjustment  will  increase  GIPSA's  costs 
by  approximately  $135,000.  GIPSA 
cannot  absorb  this  increase  in  salary 
costs  with  a  deficit  in  the  reserve 
balance  and,  at  the  same  time,  continue 
our  efforts  to  reduce  costs  to  eliminate 
the  existing  deficit.  In  fiscal  years  1998 
and  1999.  GIPSA  inspected  3.9  million 
metric  tons  of  rice,  and  projections 
indicate  that  similar  amounts  will  be 
inspected  for  fiscal  year  2000.  With  no 
projected  increase  in  the  nujjnber  of  rice 
inspections,  we  anticipate  operating 
costs  to  remain  fairly  constant  except  for 
the  projected  $135,000  increase  in 
salaries  and  benefits.  GIPSA  estimates 
that  the  fee  increase  will  generate  an 
additional  $138,000  in  revenue,  based 
on  the  projected  fiscal  year  2000  work 
volume  of  3.9  million  metric  tons.. 

The  costs  associated  with  salaries  and 
benefits  are  recovered  by  the  hourly 
rates  for  personnel  performing  direct 
service.  Other  associated  costs, 
including  non-salary  related  overhead, 
are  collected  through  other  fees 
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contained  in  tl 
levels  that  wojld 
change.  These 
changed  undei 
GIPSA  is  prop( 
increase  to  the 


e  fee  schedule  and  are  at 

not  require  any 
ees  would  not  be 
this  proposal.  As  such, 
sing  a  4.8  percent 
hourly  rates  and  certain 


unit  rates  in  7  CFR  Part  868.91,  Table 
1— Hourly  Rates/Unit  Rate  Per  CWT  and 
Table  2— Unit  Rates.  Ciurently,  the 
regular  workday  contract  and 
noncontract  fees  are  $40.80  and  $50.00, 
respectively,  while  the  nonregular 


workday  contract  and  noncontract  fees 
are  $56.80  and  $69.00,  respectively.  The 
unit  rate  per  hundredweight  for  export 
port  services  is  currently  $.05  per 
hundredweight.  The  other  current  unit 
rates  are: 


Service 


Rough  rice 


Brown  rice  fcr 
processing 


Milled  rice 


qu  I 


Inspection  for 
Factor  analysis 

(a)  Milling 

(b)  All  other 
Total  oil  and  free 
Interpretive  line 

(a)  Milling 

(b)  Parboilec 
Extra  copies  of 


lity  (per  lot.  sublet,  or  sample  inspection) 

r  any  single  factor  (per  factor): 
(per  sample)  

actors  (per  factor)  

fatty  acid 

^mples: 

ree  (per  set) 

light  (per  sample) 

cfertificates  (per  copy) 


f(i 
yi(  (Id 


d<g 


$32.90 

25.50 
12.10 


$28.40 

25.50 
12.10 
40.00 


$20.20 


3.00 


3.00 


12.10 
40.00 

85.10 

21.30 

3.00 


List  of  Subjecti 


in  7  CFR  Part  868 


Administrati  ve 
procedure,  Agiic 

-et 


practice  and 
ultiual  commodities. 


For  reasons 
7  CFR  part  868 
amended  as  fo  lows: 


out  in  the  preamble, 
is  proposed  to  be 


PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1 .  The  authority  citation  for  part  868 
continues  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat.  1087,  as 
amended  (7  U.S.C.  1621  et  seq.) 


2.  Section  868.91  is  revised  to  read  as 
follows: 

§  868.91     Fees  for  certain  Federal  Rice 
Inspection  Services. 

The  fees  shown  in  Tables  1  and  2 
apply  to  Federal  Rice  Inspection 
Services. 


Table  1  .—Hourly  Rates/Unit  Rate  Per  Cwt 

[Fees  for  Federal  Rice  Inspection  Services] 


Service ' 


Regular  workday 
(Monday-Saturday) 


Nonregular  workday 
(Sunday-Holiday) 


hoi  r 


Contract  (per 
Noncontract  (per 
Export  Port 


Servi  ces 


per  Service  representative) 
hour  per  Service  representative) 
2  (per  hundredweight)  


$42.80 
52.40 
.052 


$59.60 
72.40 
.052 


^  Original  and  appeal  inspection  services  included:  Sampling,  grading,  weighing,  and  other  services  requested  by  the  applicant  when  per- 
formed at  the  api  dicant's  facility. 
2  Services  pert j)rmed  at  export  port  locations  on  lots  at  rest. 

Table  2.— Unit  Rates 


Service'  ^ 


Rough  rice 


Brown  rice  for 
processing 


Milled  rice 


qu  t 


f(i 
yii  (Id 


Inspection  for 
Factor  analysis 

(a)  Milling 

(b)  All  other 
Total  oil  and  free 
Interpretive  line 

(a)  Milling  degree 

(b)  Parboileq 
Extra  copies  of 


lity  (per  lot,  sublet,  or  sample  inspection) 
r  any  single  factor  (per  factor): 

(per  sample)  

actors  (per  factor)  

fatty  acid 

^mples.2 

(per  set)  

light  (per  sample) 

cfertificates  (per  copy)  


$34.50 

26.75 
12.70 


$29.80 

26.75 
12.70 
42.00 


$21.20 


3.00 


3.00 


12.70 
42.00 

89.20 

22.35 

3.00 


ne 


'  Fees  apply  tc 
ignation  as  definpd 
cant's  facility. 

2  Interpretive  li 
Executive  Hills  ' 
fices.  A  list  of 
SW,  STOP  3630 
for  the  factor 

3  Fees  for  othe  ■ 


determinations  (original  or  appeals)  for  kind,  class,  grade,  factor  analysis,  equal  to  type,  milling  yield,  or  any  other  quality  des- 
in  the  U.S.  Standards  for  Rice  or  applicable  instructions,  whether  performed  singly  or  combined  at  other  than  at  the  appli- 


samples  may  be  purchased  from  the  U.S.  Department  of  Agriculture,  GIPSA,  FGIS,  Technical  Sen/ices  Division,  10383  North 

boulevard,  Kansas  City,  Missouri  68030.  Interpretive  line  samples  also  are  available  for  examination  at  selected  FGIS  field  of- 

offices  may  be  obtained  from  the  Director,  Field  Management  Division,  USDA,  GIPSA,  FGIS,  1400  Independence  Avenue, 

Washington,  DC  20250-3630.  The  interpretive  line  samples  illustrate  the  lower  limit  for  milling  degrees  only  and  the  color  limit 

iled  Light"  rice, 
services  not  referenced  in  Table  2  will  be  based  on  the  noncontract  hourly  rate  listed  in  §  868.90,  Table  1 . 


fi€ld 


Partxjil 
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Dated:  December  20.  1999. 
David  R.  Shipman, 

Acting  Administrator.  Grain  Inspector, 
Packers  and  Stockyards  Administration. 
[FR  Doc.  99-,33931  Filed  12-30-99;  8:45  am) 

BILUNG  CODE  3410-EN-U 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  917 

[No.  99-64] 
RIN  3069-AA90 

Powers  and  Responsibilities  of  Federal 
Home  Loan  Bank  Boards  of  Directors 
and  Senior  Management 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  new 
regulations  to  set  forth  the 
responsibilities  of  the  boards  of 
directors  and  senior  mcuiagement  of  the 
Federal  Home  Loan  Banks  (Banks)  as  a 
means  of  ensuring  that  they  fulfill  their 
duties  to  operate  the  Banks  in  a  safe  and 
sound  manner  and  in  furtherance  of  the 
Banks'  housing  finance  and  community 
lending  mission. 

dates:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
February  2,  2000. 
ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker,  Secretary  to 
the  Board,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW,  Washington, 
DC  20006.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Director  and  Chief 
Economist,  (202)  408-2821;  Scott  L. 
Smith,  Deputy  Director,  (202)  408-2991: 
Julie  Paller,  Senior  Financial  Analyst 
(202)  408-2842;  Office  of  Policy, 
Research  and  Analysis;  Eric  M. 
Raudenbush,  Senior  Attorney- Advisor, 
(202)  408-2932;  Office  of  General 
Counsel,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW,  Washington, 
DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Devolution  of  Corporate  Governance 
Authorities 

Prior  to  the  enactment  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  (FIRREA)  of  1989, 
Pub.  L.  101-73,  103  Stat.  413  (1989), 
many  decisions  regarding  the  corporate 
governance  of  the  Banks  were  either 
made  or  approved  by  the  Bank  System 
regulator  (which,  prior  to  FIRREA,  was 


the  former  Federal  Home  Loan  Bank 
Board).  Since  the  creation  of  the 
Finance  Board  and  the  reform  of  the 
Bank  System  imder  FIRREA,  it  has-been 
the  policy  of  the  Finance  Board  to 
devolve  to  the  Banks  authority  to  act  on 
most  matters  of  corporate  governance 
without  the  prior  approval  of  the 
Finance  Board,  to  the  extent  permitted 
by  statute  and  to  the  extent  such 
devolution  does  not  compromise  the 
Finance  Board's  duty  to  ensure  the 
safety  and  soundness  of  the  Banks.  The 
Finance  Board  has  long  recognized  the 
importance  of  maintaining  its  regulatory 
independence,  and  that  the  safety  and 
soundness  regulator  of  the  Banks  should 
not  involve  itself  in  the  business  affairs 
of  the  Banks,  nor  make  governance 
decisions  that  more  properly  lie  with 
the  Banks  as  corporate  entities. ^  Despite 
this  regulatory  policy,  statutory 
provisions  have  required  that  certain 
matters  pertaining  to  corporate 
governance  remain  within  the  decision- 
making power  of  the  Finance  Board. 

On  November  12,  1999,  the  President 
signed  into  law  the  Federal  Home  Loan 
Bank  System  Modernization  Act  of 
19992  (Modernization  Act),  Pub.  L. 
106-102,  Title  VI  (1999),  which,  among 
other  things,  removed  the  remaining 
corporate  governance  authorities  that 
previously  had  been  vested  in  the 
Finance  Board  under  the  Federal  Home 
Loan  Bank  Act  (Bank  Act).  12  U.S.C. 
1422-49.  To  implement  these  statutory 
changes,  the  Finance  Board  has 
published  separately  an  interim  final 
rule  removing  regulations  that  required 
Finance  Board  approval  for  the 
following  matters  of  corporate 
governance:  selection  and  compensation 
of  Bank  officers  and  employees;  entering 
into  building  leases  and  purchases; 
adoption  and  revision  of  Bank  bylaws; 
dividend  payments;  application  forms 
for  Bank  advances;  Baiik  approval  of 
conditional  advances;  and  transfer  of 
advances  and  advance  participations. 
See  64  FR  71275  (1999). 

Management  responsibilities  over  the 
Banks  have  been  rightfully  removed 
from  the  statutory  purview  of  the 
Finance  Board.  However,  the  Finance 
Board  continues  to  be  responsible  for 
ensuring  that  the  Banks  operate  in  a 
financially  safe  and  sound  manner  and 
carry  out  their  statutory  housing  finance 
and  community  lending  mission.  See  12 
U.S.C.  1422a(a)(3).  In  that  capacity,  the 
Finance  Board  believes  that  it  is  prudent 
to  set  forth  explicitly  in  regulation  a 


'  Sep  General  Accounting  Office,  Federal  Home 
Loan  Bank  System — Reforms  Needed  to  Promote  Its 
Safety.  Soundness,  and  Effectiveness  [Xiec.  1993). 

•^The  Modernization  Act  is  Title  VI  of  the  larger 
Gramm-Leach-Bliley  Act.  Pub.  L.  106-102  (1999). 


state-of-the-art  corporate  governance 
framework  for  the  Banks'  boards  of 
directors  and  senior  management. 

The  proposed  rule  includes 
provisions  defining  the 
responsibilities — and  thus  the 
accountability — of  the  boards  of 
directors  and  senior  management  of  the 
Banks  with  regard  to  operating  the 
Banks  in  a  safe  and  sound  manner  and 
ensiuing  that  the  Banks  achieve  their 
statutory  mission.  These  responsibilities 
include  matters  such  as  the  adoption 
and  annual  review  of  risk  management 
policies,  periodic  risk  assessments,  the 
maintenance  of  effective  internal 
controls,  the  establishment  of 
independent  audit  committees,  and 
adoption  of  and  compliance  with  a 
strategic  business  plan,  as  further 
detailed  below. 

B.  Effect  of  the  Proposed  Rule  To 
Reorganize  the  Finance  Board's 
Regulations 

On  September  27,  1999,  the  Finance 
Board  published  a  notice  of  proposed 
rulemaking  to  reorganize  its  regulations 
to  implement  a  more  logical  and 
efficient  presentation  of  the  regulations 
governing  the  Banks  and  the  Bank 
System.  See  64  FR  52148  (1999). 
Because  it  is  anticipated  that  a  final 
reorganization  rule  will  be  in  effect 
before  the  substantive  regulatory 
amendments  contained  in  this  proposal 
would  become  final,  cross-references 
appearing  in  the  text  of  this  proposed 
rule  are  made  to  the  new  section  and 
part  numbers  that  would  be  in  effect 
once  the  final  reorganization  rule  is 
adopted.  Where  such  references  are  to 
provisions  that  currently  exist  under 
different  section  or  part  numbers,  the 
existing  citation  has  been  noted  in  this 
preamble. 

C.  The  Banks  as  Corporate  Entities 

Each  state  generally  has  laws  of 
incorporation  that  require,  among  other 
things,  a  corporation  to  be  managed  by 
a  board  of  directors.  Consistent  with  this 
general  corporate  concept,  the  Bank  Act 
(as  amended  by  the  Modernization  Act) 
provides  for  the  management  of  each 
Bank  to  be  vested  in  the  Bank's  board 
of  directors.  See  12  U.S.C.  1427(a).  The 
Bank  Act  states  that  each  Bank  is  a 
corporate  body.  See  id.  at  1432(a).  In 
addition  to  authorizing  certain 
enumerated  corporate  and  banking 
powers,  see  id.  at  1431,  1432,  the  Bank 
Act  grants  each  Bank  all  such  incidental 
powers  as  are  consistent  with  the 
provisions  of  the  Bank  Act  and 
customary  and  usual  in  corporations 
generally'  Sp^  id.  at  1432(a).  The 
Finance  Board  believes  that,  attendant 
to  the  exercise  of  customary  and  usual 


82 


Federal  Register /Vol.  65,  No.  1/ Monday,  January  3,  2000  /  Proposed  Rules 


corporate  powers,  the  Banks'  boards  of 
directors  are  s  ibject  to  the  same  general 
fiduciary-  duti(  s  of  care  and  loyalty  to 
which  the  boa  d  of  a  state-chartered 
business  or  ba  iking  corporation  would 
be  subject,  altl  ough  this  previously  has 
not  been  set  fo  rth  in  regulation. 

The  duties,  i  esponsibilities  and 
privileges  of  a  director  of  a  Bank  derive 
from  a  soiut:e  iifferent  from  that  of  a 
director  of  a  st  ite-chartered  business  or 
banking  corpo  ation.  Each  Bank  is 
created  in  acc(  rdance  with  Federal  law 
to  further  pub!  ic  policy,  and  its 
statutory  pow«  rs  and  purposes  are  not 
subject  to  chai  ge  except  by  the 
Congress.  A  B<  nk's  board  of  directors 
has  neither  the  right  nor  the  duty  to 
alter  the  purpc  se  of  the  Bank,  whereas 
an  ordinary  co  rporate  board  of  directors 
may  approve  t  lergers,  consolidations 
and  changes  ir  the  corporate  charter 
that  could  alte  ■  the  objectives  and 
nature  of  the  b  iisiness  of  the 
corporation.  T  le  directors  of  a  Bank  are 
responsible  foi  managing  that  Bank  to 
achieve  the  sta  tutorily-mandated 
objectives  of  p  omoting  housing  finance 
and  communil  y  lending  and  meeting 
the  Bank's  statutory  obligations  [e.g., 
paying  a  portic  n  of  the  interest  on 
obligations  of  i  he  Resolution  Funding 
Corporation  (F  EFCORP),  see  id.  at 
1441b,  and  ma  cing  contributions  to  the 
AHP,  see  id.  al  1430(j)),  all  in  a 
financially  saf  >  and  sound  manner. 

All  Banks  ai  3  subject  to  the 
supervision  of  the  Finance  Board.  The 
bulk  of  the  Baj  iks'  corporate  powers, 
duties  and  res  lonsibilities  are  described 
in  sections  10,  11,  12  and  16  of  the  Act. 
Id.  at  1430,  14  II.  1432  and  1436. 
Section  10  of  t  le  Act  authorizes  each 
Bank  to  make  ;  ecured  advances  to  its 
members  upor  collateral  sufficient,  in 
its  judgment,  1 3  fully  secure  the 
advance,  and  1 3  certain  eligible 
nonmember  b(  rrowers  (which,  in  this 
rule,  the  Finan  ce  Board  has  referred  to 
as  "associates' )  upon  statutorily 
specified  colla  ;eral.  See  id.  at  1430(a), 
1430b.  The  Ba  iks  may  conduct 
correspondent  services,  establish 
reserves,  make  investments  and  pay 
dividends,  all  subject  to  statutory 
limitations.  See  id.  at  1431,  1436.  Under 
section  12(a)  elf  the  Act,  a  Bank  has  the 
power  to  sue  a  nd  be  sued.  See  id.  at 
1432(a).  In  adc  ition,  each  Bank  has 
adopted  bylaw  s  that  address  such 


matters  as:  the 


the  board  of  di  rectors;  existence. 


composition 
administratior 


qonduct  and 
of  committees  of  the 


conduct  of  meetings  of 


board  of  direct  ors;  and  indemnification. 


n.  Analysis  of  Proposed  Rule 

A.  Overview 

Proposed  part  917  for  the  first  time 
would  set  forth  in  one  place  and  in 
regulation  the  duties  and 
responsibilities  of  a  Bank's  board  of 
directors  and  of  senior  management  of 
the  Bank.  It  would  make  clear  the 
Finance  Board's  belief  that  oversight  of 
management  by  a  strong  and  proactive 
board  of  directors  is  critical  to  the  safe 
and  successful  operation  of  each  Bank. 
Generally,  under  proposed  part  917.  the 
board  of  directors  of  each  Bank  would 
be  responsible  for:  (1)  Approving  and 
periodically  reviewing  the  significant 
policies  of  the  Bank;  (2)  understanding 
the  major  risks  taken  by  the  Bank, 
setting  acceptable  tolerance  levels  for 
these  risks  and  requiring  that  senior 
management  takes  the  steps  necessary  to 
identify,  measure,  monitor  and  control 
these  risks;  (3)  monitoring  the  Bank's 
compliance  with  applicable  statutes, 
regulation  and  policy  (both  of  the 
Finance  Board  and  the  Bank);  (4) 
adopting  and  maintaining  policies  to 
ensure  that  the  Bank  carries  out  its 
housing  finance  and  community  lending 
mission;  (5)  approving  the 
organizational  structure  and  delegations 
of  authority;  and  (6)  overseeing  senior 
management's  establishment  and 
maintenance  of  an  adequate  and 
effective  system  of  internal  controls  and 
senior  management's  monitoring  of  the 
effectiveness  of  the  internal  control 
system. 

Proposed  part  917  also  provides 
generally  that  senior  management  of 
each  Bank  would  be  responsible  for:  (1) 
Implementing  strategies  and  policies 
approved  by  the  Bank's  board;  (2) 
developing  processes  that  identify, 
measure,  monitor  and  control  risks 
incurred  by  the  Bank;  (3)  maintaining  an 
organizational  structure  that  clearly 
assigns  responsibility,  authority  and 
reporting  relationships;  (4)  ensuring  that 
delegated  responsibilities  are  effectively 
carried  out;  (5)  setting  appropriate 
internal  control  policies;  and  (6) 
monitoring  the  adequacy  and 
effectiveness  of  the  internal  control 
system. 

The  proposed  requirements  for  the 
Banks'  boards  of  directors  and  senior 
management  generally  are  based  on 
widely  accepted  best  corporate 
practices.  They  are  intended  to  require 
that  the  boards  of  directors  oversee  both 
risk  management  for  safety  and 
soundness  and  achievement  of  the 
public  purpose  of  supporting  housing 
and  conununity  lending.  Oversight  by 
both  the  boards  of  directors  and  senior 
management  is  integral  to  the  overall 
business  operation  of  a  Bank.  The  first 


line  of  defense  in  ensuring  safety  and 
soundness  is  an  effective  corporate 
governance  structure  within  the  Banks 
themselves.  Having  an  active,  informed 
and  engaged  board  of  directors  is  the 
cornerstone  of  a  well-run  entity. 
In  addition,  recognition  of  the 
importance  of  mission  achievement 
must  originate  with  the  board  of 
directors  and  fulfillment  of  mission  at 
all  levels  of  the  Bank  must  be  promoted 
and  encouraged  by  the  board.  The 
proposed  rule  would  require  that  the 
boards  of  directors  of  the  Banks  fulfill 
these  important  responsibilities. 

B.  Definitions— §917.1 

Section  917.1  of  the  proposed  rule 
sets  forth  definitions  of  terms  used  in 
part  917.  These  terms  are  discussed 
below  as  they  relate  to  the  substantive 
provisions  of  the  proposed  rule. 

C.  General  Authorities  and  Duties  of 
Bank  Boards  of  Directors— §  91 7.2 

The  first  sentence  of  §  917.2(a)  of  the 
proposed  rule  would  implement  the 
first  clause  of  section  7(a)  of  the  Bank 
Act,  12  U.S.C.  1427(a),  which  states  that 
the  management  of  each  Bank  shall  be 
vested  in  its  board  of  directors.  The 
Finance  Board  interprets  this  statutory 
provision  as  charging  each  Banks'  board 
of  directors  with  the  ultimate  legal 
responsibility  for  guiding  the  activities 
of  the  Bank,  and  not  as  a  requirement 
that  a  Bank's  board  of  directors 
administer  the  day-to-day  operations  of 
the  Bank.  Accordingly,  the  second- 
sentence  of  proposed  §  917.2(a)  makes 
clear  that  a  Bank's  board  of  directors 
may  delegate  responsibility  for  such 
day-to-day  operations  to  Bank 
management,  but  that,  in  so  doing,  may 
not  and  can  not  delegate  its  ultimate 
statutory  responsibility  for  the 
management  of  the  Bank. 

Proposed  §  917.2(b)  enumerates  the 
duties  that  would  apply  to  all  official 
activities  of  each  board  director. 
Specifically,  proposed  §  917.2(b)(1) 
would  charge  each  director  with  the 
duty  to  carry  out  his  or  her  duties  as 
director  in  good  faith,  in  a  manner  such 
director  believes  to  be  in  the  best 
interests  of  the  Bank,  and  with  such 
care,  including  reasonable  inquiry,  as  an 
ordinarily  prudent  person  in  a  like 
position  would  use  under  similar 
circumstances.  Proposed  §  917.2(b)(2) 
would  implement  section  7(j)  of  the 
Bank  Act,  id.  at  1427(j),  by  requiring 
that  directors  administer  the  affairs  of 
the  Bank  fairly  and  impartially. 

Proposed  §  917.2(b)(3)  would  require 
that  each  board  director  be  financially 
literate  (i.e.,  have  a  working  familiarity 
with  basic  finance  and  accounting 
practices),  or  become  financially  literate 
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within  a  reasonable  time  after  his  or  her 
election  or  appointment  to  the  board  of 
directors.  This  financial  literacy  may  be 
obtained  through  training  provided  by 
the  Bank  if  a  director  does  not  possess 
such  financial  literacy  at  the  time  of  his 
or  her  election  or  appointment  to  the 
board.  Finally,  proposed  §  917.2(b)(4) 
would  charge  each  Bank  director  with 
the  general  duty  to  direct  the  operations 
of  the  Bank  in  conformity  with  the 
requirements  of  the  Bank  Act  and  the 
Finance  Board's  regulations. 

In  order  to  ensure  that  Bank  boards  of 
directors  are  able  to  oversee  effectively 
the  management  of  the  Banks,  proposed 
§  917.2(c)(1)  would  make  clear  that  this 
section  simply  codifies  the  existing 
authority  all  Bank  boards  of  directors, 
and  all  committees  thereof,  have  to 
retfiin  staff  and  outside  consultants  at 
the  expense  of  the  Bank,  as  necessary  to 
carry  out  their  official  duties  and 
responsibilities.  Proposed  §91 7.2(c)(2) 
states  that  the  board  of  directors,  or  any 
committee  thereof,  may  require  any 
internal  Bank  staff  providing  services  to 
the  board  or  committee  on  a  particular 
matter  to  report  directly  to  the  board  or 
committee  on  that  matter. 

D.  Risk  Management— §  91 7.3 

Section  917.3  of  the  proposed  rule 
sets  forth  the  risk  memagement 
responsibilities  of  Bank  boards  of 
directors  and  senior  management. 
Proposed  §  917.3(a)(1)  would  require 
that,  beginning  90  days  after  the 
effective  date  of  this  rule  in  final  form, 
each  Bank's  board  of  directors  have  in 
effect  at  all  times  a  risk  management 
policy  addressing  the  Bank's  exposure 
to  credit  risk,  market  risk,  liquidity  risk, 
business  risk  and  operations  risk,  as 
those  terms  are  defined  in  proposed 
§  917.1.  The  risk  limits  set  forth  in  the 
policy  shall  be  consistent  with  the 
Bank's  capital  position  and  its  ability  to 
measure  and  manage  risk.  While,  under 
proposed  §  917.3(a)(1)  a  Bank  need  not 
submit  its  risk  management  policy  to 
the  Finance  Board,  these  policies  will  be 
reviewed  by  the  Finance  Board  as  part 
of  the  ongoing  examination  process. 

Proposed  §917. 3(a)(2)(i)  would 
require  that  the  Bank's  board  of 
directors  review  the  Bank's  risk 
management  policy  on  at  least  an 
annual  basis,  while  proposed 
§  917.3(a)(2)(ii)  would  make  clear  that 
each  Bank's  board  shall  amend  its  risk 
management  policy,  as  appropriate  to 
meet  changing  circumstances.  Proposed 
§  917.3(a)(2)(iii)  provides  that  the  board 
of  directors  also  would  be  required  to 
re-adopt  the  risk  management  policy, 
including  interim  amendments,  not  less 
often  than  every  three  years,  as 
appropriate,  based  on  the  board's 


reviews  of  the  policy.  In  addition  to 
providing  consistency,  this  requirement 
would  make  clear  that,  despite  the 
turnover  in  board  personnel  that  will 
occur  over  a  number  of  years,  all  or 
most  current  members  of  a  Bank's  board 
of  directors  will  be  thoroughly  familiar 
with  the  Bank's  risk  management 
policy,  will  have  given  meaningful 
consideration  to  its  provisions  and  will 
have  expressed  an  opinion  regarding  the 
adequacy  of  the  policy  through  the 
voting  process.  Proposed 
§917.3(a)(2)(iv)  also  would  make  clear 
that  each  Bank's  board  of  directors  has 
the  ultimate  responsibility  to  enstu-e 
that  policies  and  procedures  are  in  place 
to  achieve  Bank  compliance  at  all  times 
with  the  risk  management  policy. 

Section  917.3(b)  of  the  proposed  rule 
sets  forth  several  specific  requirements 
for  each  Bank's  risk  management  policy. 
Proposed  §  917.3(b)(1)  would  require 
that  each  Bank's  risk  management  plan 
describe  how  the  Bank  will  comply  with 
its  capital  structure  plan  required  under 
section  6(b)  of  the  Bank  Act  (as 
amended  by  the  Modernization  Act),  12 
U.S.C.  1426(b),  to  be  submitted  to  the 
Finance  Board  within  270  days  of  the 
Finance  Board's  promulgation  of 
regulations  prescribing  imiform  capital 
standards  for  the  Banks  pursuant  to 
section  6(a)  of  the  Bank  Act  (as 
amended  by  the  Modernization  Act),  id. 
at  1426(a).  Proposed  §91 7.3(b)(2)  would 
require  each  Bank's  risk  management 
policy  to  set  forth  tolerance  levels  for 
the  market  and  credit  risk  components. 

Proposed  §  917.3(b)(3)  would  require 
each  Bank's  risk  management  policy  to 
set  forth  standards  for  the  Bank's 
management  of  credit,  market,  liquidity, 
business  and  operations  risks.  Credit 
risk  is  defined  in  proposed  §  917.1  as 
the  risk  that  the  market  value  of  an 
obligation  will  decline  as  a  result  of 
deterioration  in  creditworthiness.  The 
creditworthiness  of  an  obligation  can  be 
affected  by  both  the  creditworthiness  of 
the  specific  covmterparty  or  the  market's 
general  perception  of  the 
creditworthiness  of  an  entire  class  of 
obligations.  The  Banks  must  assess  the 
creditworthiness  of  issuers,  obligors,  or 
other  counterparties  prior  to  acquiring 
investments  and,  under  proposed 
§917.3(b)(3)(i),  the  Bank's  risk 
management  policy  would  be  required 
to  include  the  standards  and  criteria  for 
such  an  assessment.  In  addition,  the 
credit  risk  portion  of  each  Bank's  risk 
management  policy  also  should  identify 
the  criteria  for  selecting  brokers,  dealers 
and  other  securities  firms  with  which 
the  Bank  may  execute  transactions. 

Market  risk  is  defined  in  proposed 
§  917.1  as  the  risk  of  loss  in  value  of  the 
Bank's  portfolio  resulting  from 


movements  in  interest  rates,  foreign 
exchange  rates  and  equity  and 
commodity  prices.  Proposed 
§917.3{b)(3)(ii)  would  require  that  each 
Bank's  risk  management  policy  establish 
standards  for  the  methods  and  models 
used  to  measure  and  monitor  market 
risk,  including  maximum  exposure 
thresholds  and  scenarios  for  measuring 
risk  exposure. 

Liquidity  risk  is  defined  in  proposed 
§917.1  as  the  risk  that  a  Bank  would  be 
unable  to  meet  its  obligations  as  they 
come  due  or  meet  the  credit  needs  of  its 
members  and  eligible  noimiember 
borrowers  in  a  timely  and  cost-efficient 
manner.  Operational  liquidity  addresses 
day-to-day  or  ongoing  liquidity  needs 
under  normal  circumstances. 
Operational  liquidity  needs  may  be 
either  anticipated  or  unanticipated. 
Contingency  liquidity  addresses  the 
same  liquidity  needs,  but  under 
abnormal  or  unusual  circumstances  in 
which  a  Bank's  access  to  the  capital 
markets  is  impeded.  This  impediment 
may  result  from  a  market  disruption, 
operational  failure,  or  real  or  perceived 
credit  problems.  Proposed 
§  917.3(b)(3)(iii)  would  require  that  each 
Bemk's  risk  management  policy  indicate 
the  Bank's  sources  of  liquidity, 
including  specific  types  of  investments 
to  be  held  for  liquidity  purposes,  and 
the  methodology  to  be  used  for 
determining  the  Bank's  operational  and 
contingency  liquidity  needs.  While  the 
Bank  System  Financial  Management 
Policy  (FMP)  currently  governs  Bank 
liquidity  requirements,  it  is  anticipated 
that  the  Finance  Board  will  promulgate 
new  liquidity  regulations  in  a  future 
rulemaking. 

Operations  risk  is  defined  in  proposed 
§<017.1  as  the  risk  of  an  unexpected  loss 
to  a  Bank  resulting  from  human  error, 
fraud,  unenforceability  of  legal 
contracts,  or  deficiencies  in  internal 
controls  or  information  systems. 
Proposed  §917.3(b){3)(iv)  would  require 
that  each  Bank's  risk  management 
policy  address  operations  risk  by  setting 
forth  standards  for  an  effective  internal 
control  system  (as  described  in  more 
detail  in  the  discussion  of  proposed 
§  917.4  below),  including  periodic 
testing  and  reporting. 

Business  risk  is  defined  in  proposed 
§  917.1  as  the  risk  of  an  adverse  impact 
on  a  Bank's  profitability  resulting  from 
external  factors  as  may  occiu'  in  both  the 
short  and  long  run.  Such  factors 
include:  continued  financial  services 
industry  consolidation;  declining 
membership  base;  concentration  of 
borrowing  among  members;  and 
increased  inter-Bank  competition. 
Proposed  §917. 3(b)(3)(v)  would  require 
that  each  Bank's  risk  management 
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reporting.  An  internal  control  system 
also  can  help  to:  (1)  Ensure  the  bank  is 
in  compliance  with  laws,  regulations 
and  the  bank's  internal  policies  and 
procedures;  (2)  safeguard  assets;  and  (3) 
decrease  the  risk  of  damage  to  the 
bank's  reputation. 

The  Treadway  ConMnission  Report 
defines  internal  controls  as  a  pTocess, 
effected  by  the  board  of  directors, 
management  and  other  personnel, 
designed  to  provide  reasonable 
assurance  regarding  the  achievement  of 
objectives  in  the:  (1)  Effectiveness  and 
efficiency  of  operations;  (2)  reliability  of 
financial  reporting;  and  (3)  compliance 
with  applicable  laws  and  regulations. 

Both  Reports  discuss  basic 
components  or  principles  for 
establishing  and  assessing  internal 
control — i.e.,  management  oversight  and 
the  control  environment,  risk 
recognition  and  assessment,  control 
activities  and  segregation  of  duties, 
information  and  communication,  and 
monitoring  activities  and  correcting 
deficiencies. 

The  provisions  of  §  91 7.4  of  the 
proposed  rule  were  adapted  from  the 
basic  components  and  principles  in  the 
Basle  Committee  and  Treadway 
Commission  Reports.  The  Finance 
Board  believes  that  appropriate  internal 
controls  will  be  critical  to  the  successful 
devolution  of  full  corporate  governance 
authority  to  the  Banks.  The  proposed 
rule  would  provide  the  framework  for 
an  effective  internal  control  system,  and 
establish  senior  management  and  board 
of  directors'  responsibilities  regarding 
internal  controls. 

Proposed  §  917.4(a)(1)  would  require 
each  Bank  to  establish  and  maintain  an 
effective  internal  control  system  that 
addresses:  (i)  The  efficiency  and 
effectiveness  of  Bank  activities;  (ii)  the 
safeguarding  of  assets;  (iii)  the 
reliability,  completeness  and  timely 
reporting  of  financial  and  management 
information  and  transparency  of  such 
information  to  the  Bank's  board  of 
directors  and  to  the  Finance  Board;  and 
(iv)  compliance  with  applicable  laws, 
regulations,  policies,  supervisory 
determinations  and  directives  of  the 
Bank's  board  of  directors  and  senior 
management. 

Proposed  §  917.4(a)(2)  enumerates 
certain  minimum  ongoing  internal 
control  activities  that  the  Finance  Board 
considers  to  be  necessary  in  order  for 
the  internal  control  objectives  described 
in  proposed  §  917.4(a)(1)  to  be  achieved. 
These  activities  include:  (i)  Top  level 
reviews  by  the  Bank's  board  of  directors 
and  senior  management;  (ii)  activity 
controls,  including  review  of  standard 
performance  and  exception  reports;  (iii) 
physical  and  procedural  controls 


adequate  to  safeguard,  and  prevent  the 
unauthorized  use  of  assets;  (iv) 
monitoring  for  compliance  with  the  risk 
tolerance  limits  set  forth  in  the  risk 
management  policy  that  would  be 
required  under  proposed  §  917.3(a);  (v) 
any  required  approvals  and 
authorizations  for  specific  activities; 
and  (vi)  any  required  verifications  and 
reconciliations  for  specific  activities. 

Section  917.4(b)  of  the  proposed  rule 
would  charge  each  Bank's  board  of 
directors  with  the  responsibility  to 
ensure  that  the  internal  control  system 
required  under  proposed  §91 7.4(a)(1)  is 
established  and  maintained,  and  to 
oversee  senior  management's 
implementation  of  the  system  on  an 
ongoing  basis.  Under  proposed 
§  917.4(b),  a  Bank's  board  of  directors 
will  be  considered  to  have  met  these 
general  requirements  on  internal  control 
system  establishment,  maintenance  and 
oversight  if  it:  (1)  Conducts  periodic 
discussions  with  senior  management 
regarding  the  effectiveness  of  the 
internal  control  system;  (2)  ensiu-es  that 
an  effective  and  comprehensive  internal 
audit  of  the  internal  control  system  is 
performed  annually;  (3)  requires 
internal  control  deficiencies  to  be 
reported  to  the  Bank's  board  of  directors 
in  a  timely  manner  and  ensures  that 
such  deficiencies  are  addressed 
promptly;  (4)  conducts  a  timely  review 
of  evaluations  of  the  effectiveness  of  the 
internal  control  system  made  by 
auditors  and  Finance  Board  examiners; 
(5)  ensures  that  senior  management 
promptly  and  effectively  addresses 
recommendations  and  concerns 
expressed  by  auditors  and  Finance 
Board  examiners  regarding  weaknesses 
in  the  internal  control  system;  (6) 
reports  internal  control  deficiencies, 
and  the  corrective  action  taken,  to  the 
Finance  Board  in  a  timely  manner;  (7) 
establishes,  documents  and 
communicates  a  clear  and  effective 
organizational  structure  for  the  Bank;  (8) 
ensures  that  all  delegations  of  board 
authority  state  the  extent  of  the 
authority  and  responsibilities  delegated; 
and  (9)  establishes  reporting 
requirements. 

Section  917.4(c)  of  the  proposed  rule 
would  require  senior  management  at 
each  Bank  to  establish,  implement  and 
maintain  the  internal  control  system 
under  the  direction  of  the  Bank's  board 
of  directors.  Under  proposed  §  917.4(c), 
specific  actions  on  the  part  of  senior 
management  that  would  be  necessary  to 
fulfill  these  responsibilities  include:  (1) 
Establishing,  implementing  and 
effectively  communicating  to  Bank 
personnel  policies  and  procedures  that 
are  adequate  to  ensure  that  internal 
control  activities  necessary  to  maintain 
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an  effective  internal  control  system  are 
an  integral  part  of  the  daily  functions  of 
all  Bank  personnel;  (2)  ensuring  that  all 
Bank  personnel  fully  understand  and 
comply  with  all  policies  and 
procedures;  (3)  ensuring  appropriate 
segregation  of  duties  among  Bank 
personnel  and  that  personnel  are  not 
assigned  conflicting  responsibilities;  (4) 
establishing  effective  paths  of 
communication  throughout  the 
organization  in  order  to  ensure  that 
Bank  personnel  receive  necessary  and 
appropriate  information;  (5)  developing 
and  implementing  procedures  that 
translate  the  major  business  strategies 
and  policies  established  by  the  board  of 
directors  into  operating  standards;  (6) 
ensuring  adherence  to  the  lines  of 
authority  and  responsibility  established 
by  the  Bank's  board  of  directors;  (7) 
overseeing  the  implementation  and 
maintenance  of  management 
information  and  other  systems;  (8) 
establishing  and  implementing  ain 
effective  system  to  track  internal  control 
weaknesses  and  the  actions  taken  to 
correct  them;  and  (9)  monitoring  and 
reporting  to  the  Bank's  board  of 
directors  the  effectiveness  of  the 
internal  control  system  on  an  ongoing 
basis. 

F.  Audit  Committees— §  917.5 

Section  917.5  of  the  proposed  rule 
would  require  that  each  Bank's  board  of 
directors  establish  an  audit  committee. 
Current  Finance  Board  requirements  for 
audit  committees  cire  contained  in 
Finance  Board  Res.  No.  92-568.1  (July 
22, 1992)  and  Finance  Board  Advisory 
Bulletin  96-1  (Feb.  29,  1996). 

Resolution  No.  92-568.1  contains 
guidelines  intended  to  be  the  minimum 
standards  that  should  be  adopted  by  the 
Banks  for  revisions  of  the  respective 
audit  charters.  The  guidelines  require 
that:  (1)  Audit  committee  charters 
include  a  statement  of  the  audit 
committee's  responsibilities,  including  a 
statement  of  its  piupose  to  assist  the  full 
board  of  directors  in  fulfillment  of  its 
fiduciary  responsibilities;  (2)  the  audit 
committee  shall  consist  of  at  least  three 
board  members  and  shall  include 
appointed  directors  and  elected 
directors;  (3)  that  in  determining  the 
membership  of  the  audit  committee,  the 
board  of  directors  should  provide  for 
continuity  of  service;  (4)  the  audit 
committee  shall  meet  at  least  twice 
annually  with  the  audit  director  and  the 
audit  committee  shall  meet  in  executive 
session  with  both  the  audit  director  and 
the  external  auditors  at  least  aimually; 
(5)  the  audit  committee  shall  oversee  the 
selection,  compensation,  and 
performance  evaluation  of  the  audit 
director;  (6)  vmtten  minutes  shall  be 


prepared  for  each  meeting  and  a  copy  of 
such  minutes  forwarded  to  the  Finance 
Board;  and  (7)  the  charters  of  the  audit 
director  and  audit  committee  shall  be 
reviewed  and  approved  at  least  annually 
by  the  audit  committee  and  the  board  of 
directors,  respectively. 

Advisory  Bulletin  96-1 
communicated  examination  findings 
regarding  certain  Bank  practices  that 
may  tend  to  reduce  the  independence  of 
the  internal  audit  function,  specifically 
the  processes  by  which  Bank  audit 
director  compensation  is  determined 
and  performance  is  evaluated.  The 
Bulletin  indicated  that  examiners  would 
review  measures  taken  by  the  audit 
committee  to  assure  the  independence 
ft'om  management  of  the  internal  audit 
function,  and  to  fulfill  its  responsibility 
to  select,  set  the  compensation  of,  and 
evaluate  the  performance  of  the  audit 
director,  and  specified  that  all  Bank 
audit  committees  should  review  their 
current  practices  and  revise  these  as 
appropriate. 

Proposed  §  917.5  would  set  forth  a 
clear  regulatory  requirement  that  each 
Bank  have  an  audit  committee,  and 
would  govern  the  audit  committees' 
independence  and  their  responsibilities 
for  oversight  of  Bank  operations.  The 
proposed  requirements  for  audit 
committees  are  based  on  standard 
corporate  requirements  and  best 
practices,  hi  developing  the  appropriate 
requirements  for  Bank  audit 
committees,  the  Finance  Board 
reviewed  the  audit  committee 
regulations  of  other  federal  financial 
institution  regulatory  agencies  and  the 
Report  and  Recommendations  of  the 
Blue  Ribbon  Committee  on  Improving 
the  Effectiveness  of  Corporate  Audit 
Committees  (Feb.  8,  1999)  (hereinafter 
Blue  Ribbon  Committee  Report).  The 
Securities  and  Exchange  Commission 
encouraged  the  New  York  Stock 
Exchange  and  the  National  Association 
of  Secm-ities  Dealers  to  form  a  private 
sector  body  to  investigate  perceived 
problems  in  financial  reporting. 
Accordingly,  the  Blue  Ribbon 
Committee  was  formed  in  October  1998 
to  take  an  objective  look  at  U.S. 
corporate  financial  reporting, 
specifically  assessing  the  ciuxent 
mechanisms  for  ovejsight  and 
accountability  among  corporate  audit 
committees,  independent  auditors,  and 
financial  and  senior  management. 

Proposed  §  917.5(a)  would  require 
that  each  Bank's  board  of  directors 
establish  an  audit  committee.  Proposed 
§§  917.5(b)(1)  and  (2)  would  require  that 
each  Bank's  audit  committee  consist  of 
five  or  more  board  directors,  each  oi 
whom  meets  the  independence  criteria 
discussed  below,  and  include  a  balance 


of  representatives  of  community 
financial  institutions,  as  defined^n 
section  2(13)  of  the  Bank  Act  (as 
amended  by  the  Modernization  Act)  12 
U.S.C.  1422(13),  and  other  members  and 
of  appointed  and  elected  directors  of  the 
Bank.  The  requirement  in  proposed 
§  917.5(b)(1)  that  the  audit  committee 
comprise  five  or  more  persons  differs 
from  the  recommendation  of  the  Blue 
Ribbon  Committee  Report  that  the  audit 
committee  comprise  a  minimum  of 
three  directors.  The  Finance  Board 
believes  it  is  important  that  the  audit 
committee  include  representatives  of 
large  and  small  members  and  appointed 
and  elected  directors  of  the  Baiik  in 
order  to  prevent  dominance  by  one 
particular  interest.  A  minimum  of  five 
members  is  necessary  to  achieve  diverse 
representation  on  the  audit  committee. 

Proposed  §91 7.5(b)(3)  would  require 
that  the  terms  of  audit  committee 
members  be  appropriately  staggered  to 
provide  for  continuity  of  service,  and  to 
avoid  a  complete,  or  substantial, 
turnover  of  the  membership  of  the  audit 
committee  in  any  one  year. 

Under  proposed  §  917.2,  all  members 
of  a  Bank's  board  of  directors  would  be 
required  to  be  financially  literate;  that 
is,  to  be  able  to  read  and  understand  the 
Bank's  balance  sheet  and  income 
statement  and  to  ask  substantive 
questions  of  internal  and  external 
auditors.  In  addition  to  this  general 
requirement,  proposed  §91 7.5(b)(4) 
would  require  that  at  least  one  member 
of  each  bank's  audit  committee  have 
extensive  accounting  or  related  financial 
management  experience.  The  Finance 
Board  requests  comment  as  to  whether 
this  requirement  regarding  accounting 
or  financial  management  experience 
should  be  made  to  apply  specifically  to 
the  chair  of  the  audit  committee,  or 
whether  it  is  sufficient  to  require  only 
that  at  least  one  member  of  the  audit 
committee  possess  such  experience.  The 
Finance  Board  also  requests  comment 
on  whether  the  chair  of  the  audit 
committee  should  be  required  to  serve 
as  vice-chair  of  the  full  board  of 
directors  in  order  to  ensure  that  the 
audit  committee  chair  has  adequate 
incentive  for  effective  leadership. 

In  addition,  proposed  §  917.5(c) 
would  require  that  any  director  serving 
on  the  audit  committee  be  sufficiently 
independent  of  the  Bank  and  its 
management  so  as  to  maintain  the 
ability  to  make  the  type  of  objective 
judgments  that  are  required  of  audit 
committee  members.  "The  proposed 
independence  criteria  were  adapted 
from  the  Blue  Ribbon  Committee 
Report,  which  states  that  "common 
sense  dictates  that  a  director  without 
any  financial,  family,  or  other  material 
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Both  the  audit  committee 


itself  and  the  I  iank's  full  board  of 
directors  woul  d  be  required  to  review 
and  assess  the  adequacy  of  and,  where 
appropriate,  ai  nend  the  provisions  of 
the  audit  comi  nittee  charter  aiuiually 
and  to  readopi  the  charter,  including 
amendments,  lot  less  often  than  every 
three  years,  based  on  the  board's  and 
audit  committse's  reviews  of  the  policy. 
Proposed  §91  '.5(d)(3)  would  require 
that  the  audit  committee  charter  contain 
the  following  i  pecific  provisions:  (i)  that 
the  audit  comi  nittee  has  the 
responsibility  to  select,  evaluate  and, 
where  appropi  iate,  replace  the  internal 
auditor  and  th  it  the  internal  auditor 
may  be  remov  id  only  with  the  approval 
of  the  audit  committee;  (ii)  that  the 
internal  auditor  shall  report  directly  to 
the  audit  comi  nittee  on  substantive 
matters  and  th  at  the  internal  auditor  is 
ultimately  res  lonsible  to  the  audit 
committee  an(  the  board  of  directors; 
and  (iii)  that  tl  le  internal  and  external 
auditors  be  all  awed  unrestricted  access 
to  the  audit  cc  mmittee  without  any 
requirement  o  management  knowledge 
or  approval.  AJl though  not  expressly 
stated  in  §  9171 5,  the  audit  committee 
would  be  required,  under  the  general 
provisions  of  proposed  §91 7.2(c),  to 
have  the  authority  to  use  the  services  of 
Bank  staff  anc  to  employ  such  outside 
experts  as  it  d  sems  necessary  to  carry 
out  its  functio  is.  The  proposed 
requirements  )ertaining  to  the  audit 


committee  charters  were  adapted  from 
the  recommendations  contained  in  the 
Blue  Ribbon  Committee  Report  and  the 
current  Finance  Board  requirements  on 
audit  committees. 

Proposed  §  917.5(e)  sets  forth  the 
duties  of  each  Bank's  audit  committee 
under  the  new  regulatory  structure, 
including  the  duties  to:  (1 )  Direct  senior 
management  to  maintain  the  reliability 
and  integrity  of  the  accounting  policies 
and  financial  reporting  and  disclosure 
practices  of  the  Bank;  (2)  review  the 
basis  for  the  Bank's  financial  statements 
and  the  external  auditor's  opinion 
rendered  with  respect  to  such  financial 
statements  and  ensure  that  policies  are 
in  place  to  achieve  disclosure  and 
transparency  regarding  the  Bank's  true 
financial  performance  and  governance 
practices;  (3)  oversee  the  internal  audit 
function;  (4)  oversee  the  external  audit 
function;  (5)  act  as  an  independent, 
direct  channel  of  communication 
between  the  Bank's  board  of  directors 
and  the  internal  and  external  auditors; 

(6)  conduct  or  authorize  investigations 
into  any  matters  within  the  audit 
committee's  scope  of  responsibilities; 

(7)  ensure  that  senior  management  has 
established  and  is  maintaining  an 
adequate  internal  control  system;  (8) 
review  the  policies  and  procedures 
established  by  senior  management  to 
monitor  implementation  of  the  Bank's 
strategic  business  plan  required  under 
§917.9  of  the  proposed  rule;  and  (9) 
report  periodically  its  findings  to  the 
Bank's  board  of  directors. 

Proposed  §  917.5(e)(8)  requires  that 
the  audit  committee  oversee  not  only 
financial  audits  but  also  oversee  an 
audit  of  the  controls  in  place  to  ensure 
the  Bank's  compliance  with  its  strategic 
business  plan.  However,  the  audit 
committee  is  not  required  to  assess  the 
Bank's  actual  conformity  with  its 
strategic  business  plan,  or  the  extent  to 
which  the  Bank  has  achieved  its 
statutory  mission.  Review  of  the 
strategic  business  plan  of  the  Bank  is  the 
responsibility  of  the  full  board  of 
directors,  as  more  fully  discussed  in 
proposed  §91 7.9(c)(3)  below. 

Finally,  proposed  §  917.5(f)  would 
require  that  each  Bank's  audit 
committee  prepare  written  minutes  of 
each  audit  committee  meeting. 

G.  Budget  Preparation— §  91 7.6 

Proposed  §  917.6  would  require  that: 
(a)  Each  Bank's  board  of  directors  adopt 
an  annual  operating  expense  budget  and 
a  capital  expenditures  budget;  (b)  a 
Bank's  board  of  directors  not  delegate 
the  authority  to  approve  the  Bank's 
annual  budgets,  or  any  subsequent 
amendments  thereto,  to  Bank  officers  or 
other  Bank  employees;  (c)  each  Bank's 


annual  budgets  be  prepared  based  upon 
an  interest  rate  scenario  as  determined 
by  the  Bank;  and  (d)  no  Bank  exceed  its 
total  annual  operating  expense  budget 
or  its  total  annual  capital  expenditures 
budget  without  prior  approval  by  the 
Bank's  board  of  directors  of  an 
amendment  to  such  budget. 

These  provisions  are  carried  over 
from  existing  §  934.7  of  the  Finance 
Board's  regulations,  which  itself  was 
recently  amended  by  an  interim  final 
rule.  See  64  FR  71275.  As  part  of  the 
Finance  Board's  effort  to  relinquish  all 
Bank  corporate  governance 
responsibilities,  the  recent  interim  final 
rule  deleted  old  paragraphs  (b)  through 
(e)  of  §  934.7,  which  had  required  that 
each  Bank  submit  to  the  Finance  Board 
certain  specified  budget  information.  In 
addition,  the  interim  final  rule  deleted 
old  paragraph  (a)(2)  of  §  934.7,  requiring 
Finance  Board  approval  for  Banks' 
purchase  or  long-term  lease  of 
buildings,  because,  subsequent  to  the 
enactment  of  the  Modernization  Act, 
such  approval  is  no  longer  a  statutory 
requirement.  See  Modernization  Act  at 
606(d).  Finally,  the  interim  final  rule 
redesignated  remaining  paragraphs 
(a)(1),  (3),  (4)  and  (5)  as  paragraphs  (a), 
(b),  (c)  and  (d),  respectively. 

The  Finance  Board  is  proposing  to 
move  the  provisions  of  §  934.7  to  part 
91 7  because  most  of  the  material  in  part 
934  will  be  deleted  through  the 
reorganization  rule,  and  regulations 
governing  budget  reporting 
requirements  come  logically  within  the 
realm  of  board  of  directors'  and  senior 
management  responsibilities. 

H.  Dividends— §  91 7. 7 

Section  917.7  of  the  proposed  rule 
provides  that  a  Bank's  board  of  directors 
may  declare  and  pay  a  dividend  only 
from  previously  retained  earnings  or 
current  net  earnings,  as  determined  by 
the  Bank,  and  only  if  such  payment  will 
not  result  in  the  impairment  of  the  par 
value  of  the  capited  stock  of  the  Baiik. 
This  language  has  been  moved  ft-om 
existing  §  934.17,  which,  itself,  was 
recently  amended  in  an  interim  final 
rule  intended  to  immediately 
implement  certain  devolutionary 
changes  required  under  the 
Modernization  Act.  See  64  FR  71275. 

Before  the  enactment  of  the 
Modernization  Act,  section  16(a)  of  the 
Bank  Act  provided  generally  that 
dividends  may  be  paid  by  the  Banks  out 
of  previously  retained  earnings  or 
current  net  earnings  only  with  the 
approval  of  the  Finance  Board.  See  12 
U.S.C.  1436(a)  (1999).  Section  934.17  of 
the  Finance  Board's  regulations 
formerly  implemented  this  statutory 
provision  by  providing  generally  that 
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the  board  of  directors  of  each  Bank,  with 
the  approval  of  the  Finance  Board,  may 
declare  and  pay  a  dividend  from  net 
earnings,  including  previously  retained 
earnings,  on  the  paid-in  value  of  capital 
stock  held  during  the  dividend  period. 
See  12  CFR  934.17  (1999).  In  addition, 
dividend  payments  by  the  Banks  were 
formerly  subject  to  a  Finance  Board 
Dividend  Policy,  see  Finance  Board  Res. 
No.  90-38  (Mar.  15,  1990),  as  well  as 
Board  of  Directors  Resolutions 
approving  specific  Bank  dividend 
payments,  that  established  specific 
conditions  for  approval  of  such 
dividend  payments,  including  that  the 
dividend  payment  would  not  result  in  a 
projected  impairment  of  the  par  value  of 
the  capital  stock  of  the  Bank. 

The  Modernization  Act  amended 
section  16(a)  of  the  Bank  Act  by 
removing  the  requirement  for  Finance 
Board  approval  of  Bank  dividend 
payments.  See  Modernization  Act  at 
section  606(g)(1)(B).  Accordingly,  the 
Finance  Board  removed  most  of  the 
specific  dividend  payment  restrictions 
formerly  set  forth  in  §  934.17  and  in  the 
Dividend  Policy.  However,  for 
considerations  of  safety  and  soimdness, 
the  Finance  Board  believes  that  the 
impairment  restriction  formerly 
imposed  under  the  Dividend  Policy 
should  continue  to  apply.  In  addition, 
while  the  Modernization  Act  provided 
for  the  repeal  of  section  6(g)  of  the  Bank 
Act  (requiring  that  all  Bank  stock  share 
in  dividends  without  preference), 
section  6(g)  remains  in  effect  diuing  a 
transition  period  until  the  Finance 
Board  has  adopted  capital  regulations 
emd  approved  the  capital  structure  plans 
of  the  Banks.  See  Modernization  Act  at 
section  608.  Consequently,  §934.17  was 
amended  to  contain  only  the 
requirement  that  dividends  be  paid  on 
all  stock  without  preference  and  the 
impairment  restriction  set  forth  in  the 
former  Dividend  Policy. 

Because  the  reorganization  rule, 
discussed  above,  will  eliminate  part  934 
of  the  Finance  Board's  regulations  and 
because  the  Finance  Board  wishes  to 
retain  the  substance  of  recently- 
amended  §  934.17  in  its  regulations,  the 
agency  is  proposing  to  move  this 
material  to  new  part  917,  given  that 
approval  of  dividend  payments  is  a 
responsibility  of  a  Bank's  board  of 
directors. 

/.  Bank  Bylaws— §  91 7.8 

Section  917.8  of  the  proposed  rule 
would  require  that  a  Bank's  board  of 
directors  have  in  effect  at  all  times 
bylaws  governing  the  manner  in  which 
the  Bank  administers  its  affairs  and  that 
such  bylaws  be  consistent  with 
applicable  laws  and  regulations  as 


administered  by  the  Finance  Board.  The 
proposed  rule  merely  moves  this 
language  from  existing  §  934.16,  which, 
as  is  the  case  with  the  section  on 
dividends  discussed  above,  was  recently 
amended  in  an  interim  final  rule 
intended  to  immediately  implement 
certain  provisions  of  the  Modernization 
Act.  See  64  FR  71275. 

Before  the  enactment  of  the 
Modernization  Act,  section  12(a)  of  the 
Bank  Act  provided  that  the  Banks  had 
the  power,  by  their  boards  of  directors, 
to  prescribe,  amend,  and  repeal  bylaws 
governing  the  maimer  in  which  their 
affairs  may  be  administered,  subject  to 
the  approval  of  the  Finance  Board.  See 
12  U.S.C.  1432(a).  At  that  time,  §  934.16 
of  the  Finance  Board's  regulations 
allowed  the  Banks  to  adopt,  amend  or 
repeal  their  bylaws  without  Finance 
Board  approval,  as  long  as  the  bylaws  or 
amendments  were  consistent  with 
applicable  statutes,  regulations  and 
Finance  Board  policies.  See  12  CFR 
934.16. 

The  Modernization  Act  amended 
section  12(a)  of  the  Bank  Act  by 
removing  the  requirement  for  Finance 
Board  approval  of  Bank  bylaws, 
provided  that  the  bylaws  are  consistent 
with  applicable  laws  and  regulations,  as 
administered  by  the  Finance  Board.  See 
Modernization  Act  at  section 
606(d)(1)(C).  In  order  to  promote  sound 
corporate  governance  practice,  the 
Finance  Board  amended  §  934.16  to 
require  the  Banks  to  have  bylaws 
governing  the  maimer  in  which  the 
Banks'  affairs  are  conducted.  Because 
the  reorganization  rule,  discussed 
above,  will  eliminate  part  934  of  the 
Finance  Board's  regulations,  the 
proposed  rule  would  move  the  amended 
language  of  §  934.16,  to  part  917,  as  the 
enactment  of  bylaws  is  a  duty  of  each 
Bank's  board  of  directors. 

/.  Mission  of  the  Banks;  Strategic 
Business  P}an—§  91 7.9 

Proposed  §  917.9  sets  forth 
requirements  that  each  Bank  must  meet 
in  developing  a  strategic  business  plan 
to  enumerate  the  Banks  goals  and 
objectives  for  achieving  the  mission  of 
the  Bank.  The  Bank  Act  establishes  the 
Finance  Board's  primary  responsibility 
for  ensuring  the  safety  and  soundness  of 
the  Bank  System  and,  consistent  with 
that  duty,  ensuring  that  the  Banks,  as 
government-sponsored  enterprises 
(GSEs),  hilfill  their  pubHc  policy 
mission.  See  12  U.S.C.  1422a(a)(3).  As 
with  the  risk  management  function,  a 
Bank's  board  of  directors  must  take  its 
strategic  business  planning  seriously 
and  impress  the  importance  of 
implementing  the  plan  and  mission 
achievement  upon  Bank  management 


and  staff.  The  Banks'  boards  of  directors 
must  be  fully  engaged  so  that  there  is  an 
appropriate  focus  on  strategic  business 
plan  implementation  and  mission 
achievement  at  all  levels  of  the  Bank. 

Proposed  §  917.9(a)  defines  the 
mission  of  the  Banks  as  providing  to 
members  and  associates  (i.e.,  entities 
that  have  been  approved  as  a 
nonmember  mortgagee  pursuant  to 
subpart  B  of  part  950  (currently  part 
935)  of  the  Finance  Board's  regulations) 
financial  products  and  services, 
including  but  not  limited  to  advances 
[i.e.,  correspondent  services  and  other 
Bank  business  activities  may  be 
considered  to  be  mission-related),  that 
assist  and  enhance  such  members'  and 
associates'  financing  of:  (1)  Housing, 
including  single-family  and  multi- 
family  housing  serving  consumers  at  all 
income  levels,  and  (2)  community 
lending  as  defined  in  §  953.3  (current 
§  970.3)  of  the  I^ance  Board's 
regulations.  This  statement  of  mission 
and  the  related  strategic  business  plan 
requirements  of  §  917.9  are  intended  to 
ensure  maximum  use  of  the  cooperative 
structure  of  the  Bank  System  to  provide 
funds  for  housing  finance  and 
community  lending. 

Proposed  §  917.9(b)  would  require 
that,  beginning  90  days  after  the 
effective  date  of  the  provision,  each 
Bank's  board  of  directors  have  in  effect 
at  all  times  a  strategic  business  plan 
describes  how  the  business  activities  of 
the  Bank  with  achieve  the  mission  of 
the  Bank.  Specifically,  the  plan  would 
be  required  to:  (1)  Enumerate  the 
business  activities  that  the  Bank  has 
determined  are  consistent  with  the 
mission  of  the  Bank  and  the  reasons  that 
those  activities  are  so  designated, 
including  how  such  activities  assist  and 
enhance  members'  and  associates' 
business  and  further  the  cooperative 
nature  of  the  Bank  System;  (2) 
enumerate  operating  goals  and 
objectives  for  each  major  business 
activity  and  all  new  activities;  and  (3) 
describe  new  business  activities  and 
enhancements  to  existing  activities.  In 
addition,  proposed  §  917.9(b)(4)  would 
require  that  each  Bank's  strategic 
business  plan  be  supported  by 
appropriate  and  timely  research  and 
analysis  of  relevant  market 
developments  and  member  and 
associate  demand  for  Bank  products  and 
services. 

The  Banks  already  are  required  to 
prepare  a  "Housing  Finance  and 
Community  Development  Mission 
Achievement  Report"  (HFCDMA 
Report)  to  be  reviewed  by  the  Finance 
Board  as  part  of  its  annual  supervisory 
examination  of  each  Bank.  Although  the 
HFCDMA  Report  addresses  topics 
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in.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  at  605(b),  the  Finance 
Board  hereby  certifies  that  this  proposed 
rule,  if  promulgated  as  a  final  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  12  CFR  Parts  917 

Community  development.  Credit, 
Housing  and  Federal  home  loan  banks. 

Accordingly,  the  Finance  Board 
hereby  proposes  to  amend  title  12, 
chapter  IX,  Code  of  Federal  Regulations, 
by  adding  a  new  part  917  to  read  as 
follows: 

PART  917— POWERS  AND 
RESPONSIBILITIES  OF  BANK 
BOARDS  OF  DIRECTORS  AND 
SENIOR  MANAGEMENT 

Sec. 

917.1  Definitions. 

917.2  General  authorities  and  duties  of 
Bank  boards  of  directors. 

917.3  Risk  management. 

917.4  Internal  control  system. 

917.5  Audit  committees. 

917.6  Budget  preparation  and  reporting 
requirements. 

917.7  Dividends. 

917.8  Bank  bylaws. 

917.9  Mission  of  the  Banks;  Strategic 
business  plan. 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b{a)(l),  1427,  1432(a),  1436(a),  1440. 

§917.1     Definitions. 

As  used  in  this  part: 

Associate  means  an  entity  that  has 
been  approved  as  a  nonmember 
mortgagee  piu-suant  to  subpart  B  of  part 
950  of  this  chapter. 

Business  risk  means  the  risk  of  an 
adverse  impact  on  a  Bank's  profitability 
resulting  from  external  factors  as  may 
occur  in  both  the  short  and  long  run. 

Capital  structure  plan  means  the  plan 
establishing  and  implementing  a  capital 
structure  that  each  Bank  is  required  to 
submit  to  the  Finance  Boeird  under  12 
U.S.C.  1426(b). 

Community  financial  institution  has 
the  meaning  set  forth  in  12  U.S.C. 
1422(13). 

Community  lending  has  the  meaning 
set  forth  in  §  952.3  of  this  chapter. 

Contingency  liquidity  means: 

(1)  Marketable  assets  with  a  maturity 
of  one  year  or  less; 

(2)  Self-liquidating  assets  with  a 
maturity  of  seven  days  or  less;  and 


(3)  Assets  that  are  generally  accepted 
as  collateral  in  the  repurchase 
agreement  market. 

Credit  risk  means  the  risk  that  the 
market  value  of  an  obligation  will 
decline  as  a  result  of  deterioration  in 
creditworthiness. 

Immediate  family  member  means  a 
parent,  sibling,  spouse,  child, 
dependent,  or  any  relative  sharing  the 
same  residence. 

Internal  auditor  means  the  individual 
responsible  for  the  internal  audit 
function  at  the  Bank. 

Liquidity  risk  means  the  risk  that  a 
Bank  is  unable  to  meet  its  obligations  as 
they  come  due  or  meet  the  credit  needs 
of  its  members  and  eligible  nonmember 
borrowers  in  a  timely  and  cost-efficient 
manner. 

Market  risk  means  the  risk  that  the 
market  value  of  a  Bank's  portfolio  will 
decline  as  a  result  of  changes  in  interest 
tates,  foreign  exchange  rates,  equity  and 
commodity  prices. 

Operations  risk  means  the  risk  of  an 
unexpected  loss  to  a  Bank  resulting 
from  human  error,  fraud, 
unenforceability  of  legal  contracts,  or 
deficiencies  in  internal  controls  or 
information  systems. 

§917.2    General  authorities  and  duties  of 
Bank  boards  of  directors. 

(a)  Management  of  the  Bank.  The 
management  of  each  Bank  shall  be 
vested  in  its  board  of  directors.  While 
Bank  boards  of  directors  may  delegate 
the  execution  of^perational  functions  to 
Bank  personnel,  the  ultimate 
responsibility  of  each  Bank's  board  of 
directors  for  that  Bank's  management  is 
non-delegable. 

(b)  Duties  of  Bank  directors.  Each 
Bank  director  sliall  have  the  duty  to: 

(1)  Carry  out  his  or  her  duties  as 
director  in  good  faith,  in  a  manner  such 
director  believes  to  be  in  the  best 
interests  of  the  Bank,  and  with  such 
care,  including  reasonable  inquiry,  as  an 
ordinarily  prudent  person  in  a  like 
position  would  use  under  similar 
circumstances; 

(2)  Administer  the  affairs  of  the  Bank 
fairly  and  impartially  and  without 
discrimination  in  favor  of  or  against  any 
member; 

(3)  Be  financially  literate,  or  become 
financially  literate  within  a  reasonable 
time  after  appointment  or  election;  and 

(4)  Direct  the  operations  of  the  Bank 
in  conformity  with  the  requirements  set 
forth  in  the  Act  and  this  chapter. 

(c)  Authority  regarding  staff  and 
outside  consultants.  (1)  In  carrying  out 
its  duties  and  responsibilities  under  the 
Act  and  this  chapter,  each  Bank's  board 
of  directors  and  all  committees  thereof 
shall  have  authority  to  retain  staff  and 
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outside  counsel,  independent 
accountants,  or  other  outside 
consultants  at  the  expense  of  the  Bank. 

(2)  Bank  staff  providing  services  to  the 
board  of  directors  or  any  committee  of 
the  board  under  paragraph  (c)(1)  of  this 
section  may  be  required  by  the  board  of 
directors  or  such  committee  to  report 
directly  to  the  board  or  such  committee, 
as  appropriate. 

§  91 7.3    Risk  management. 

(a)  Adoption  of  risk  management 
policy.  (1)  Beginning  90  days  after  the 
effective  date  of  this  section,  each 
Bank's  board  of  directors  shall  have  in 
effect  at  all  times  a  risk  management 
policy  that  addresses  the  Bank's 
exposure  to  credit  risk,  market  risk, 
liquidity  risk,  business  risk  and 
operations  risk  and  that  conforms  to  the 
requirements  of  paragraph  (b)  of  this 
section  and  to  all  applicable  Finance 
Board  regulations  and  policies. 

(2)  Review  and  compliance.  Each 
Bank's  board  of  directors  shall: 

(i)  Review  the  Bank's  risk 
management  policy  at  least  annually; 

(ii)  Amend  the  risk  management 
policy  as  appropriate; 

(iii)  Re-adopt  the  Bank's  risk 
management  policy,  including  interim 
amendments,  not  less  often  than  every 
three  years;  and 

(iv)  Ensure  that  policies  and 
procediues  are  in  place  to  achieve  Bank 
compliance  at  all  times  with  the  risk 
management  policy. 

(b)  Risk  management  policy 
requirements.  In  addition  to  meeting 
any  other  requirements  set  forth  in  this 
chapter,  each  Bank's  risk  management 
policy  shall: 

(1)  Describe  how  the  Bank  will 
comply  with  its  capital  structure  plan, 
after  such  plan  is  approved  by  the 
Finance  Board; 

(2)  Set  forth  the  Bank's  tolerance 
levels  for  the  market  and  credit  risk 
components;  and 

(3)  Set  forth  standards  for  the  Bank's 
management  of  each  risk  component, 
including  but  not  limited  to: 

(i)  Regarding  credit  risk  arising  from 
all  secured  and  unsecured  transactions, 
standards  and  criteria  for,  and  timing  of, 
periodic  assessment  of  the 
creditworthiness  of  issuers,  obligor^,  or 
other  counterparties  including 
identifying  the  criteria  for  selecting 
dealers,  brokers  and  other  securities 
firms  with  which  the  Bank  may  execute 
transactions;  and 

(ii)  Regarding  market  risk,  standards 
for  the  methods  and  models  used  to 
measure  and  monitor  such  risk; 

(iii)  Regarding  day-to-day  operational 
liquidity  needs  and  contingency 
liquidity  needs  for  periods  during 


which  the  Bank's  access  to  capital 
markets  is  impaired: 

(A)  An  enumeration  of  specific  types 
of  investments  to  be  held  for  such 
liquidity  purposes;  and 

(B)  The  methodology  to  be  used  for 
determining  the  Bank's  operational  and 
contingency  liquidity  needs; 

(iv)  Regarding  operations  risk, 
standards  for  an  effective  internal 
control  system,  including  periodic 
testing  and  reporting;  and 

(v)  Regarding  business  risk,  strategies 
for  mitigating  such  risk,  including 
contingency  plans  where  appropriate. 

(c)  Risk  assessment.  The  senior 
management  of  each  Bank  shall 
perform,  at  least  aimually,  a  risk 
assessment  that  identifies  and  evaluates 
all  material  risks,  including  both 
quemtitative  and  qualitative  aspects,  that 
could  adversely  affect  the  achievement 
of  the  Bank's  performance  objectives 
and  compliance  requirement?.  The  risk 
assessment  shall  be  in  written  form  and 
shall  be  reviewed  by  the  Bank's  board 
of  directors  promptly  upon  its 
completion. 

§  91 7.4    Internal  control  system. 

(a)  Establishment  and  maintenance. 
(1)  Each  Bank  shall  establish  and 
maintain  an  effective  internal  control 
system  that  addresses: 

(i)  The  efficiency  and  effectiveness  of 
Bank  activities; 

(ii)  The  safeguarding  of  Bank  assets; 

(iii)  The  reliability,  completeness  and 
timely  reporting  of  financial  and 
management  information  and 
transparency  of  such  information  to  the 
Bank's  board  of  directors  and  to  the 
Finance  Board;  and 

(iv)  Compliance  with  applicable  laws, 
regulations,  policies,  supervisory 
determinations  and  directives  of  the 
Bank's  board  of  directors  and  senior 
management. 

(2)  Ongoing  internal  control  activities 
necessary  to  maintain  the  internal 
control  system  required  under 
paragraph  (a)(1)  of  this  section  shall 
include,  but  are  not  limited  to: 

(i)  Top  level  reviews  by  the  Bank's 
board  of  directors  and  senior 
management,  including  review  of 
financial  presentations  and  performance 
reports; 

(ii)  Activity  controls,  including 
review  of  standard  performance  and 
exception  reports  by  department-level 
management  on  an  appropriate  periodic 
basis; 

(iii)  Physical  and  procedural  controls 
to  safeguard,  and  prevent  the 
imauthorized  use  of,  assets; 

(iv)  Monitoring  for  compliance  with 
the  risk  tolerance  limits  set  forth  in  the 
Bank's  risk  management  policy; 


(v)  Any  required  approvals  and 
authorizations  for  specific  activities; 
and 

(vi)  Any  required  verifications  and 
reconciliations  for  specific  activities. 

(b)  Internal  control  responsibilities  of 
Banks '  boards  of  directors.  Each  Bank's 
board  of  directors  shall  ensure  that  the 
internal  control  system  required  under 
paragraph  (a)(1)  of  this  section  is 
established  and  maintained,  and  shall 
oversee  senior  marwigement's 
implementation  of  such  a  system  on  an 
ongoing  basis,  by: 

(1)  Conducting  periodic  discussions 
with  senior  management  regarding  the 
effectiveness  of  the  internal  control 
system; 

(2)  Ensuring  that  an  effective  and 
comprehensive  internal  audit  of  the 
internal  control  system  is  performed 
aimually; 

(3)  Requiring  that  internal  control 
deficiencies  be  reported  to  the  Bank's 
board  of  directors  in  a  timely  manner 
and  that  such  deficiencies  are  addressed 
prompUy; 

(4)  Conducting  a  timely  review  of 
evaluations  of  the  effectiveness  of  the 
internal  control  system  made  by  internal 
auditors,  external  auditors  and  Finance 
Board  examiners; 

(5)  Directing  senior  management  to 
address  promptly  and  effectively 
recommendations  and  concerns 
expressed  by  internal  auditors,  external 
auditors  and  Finance  Board  examiners 
regarding  weaknesses  in  the  internal 
control  system; 

(6)  Reporting  any  internal  control 
deficiencies  found,  and  the  corrective 
action  taken,  to  the  Finance  Board  in  a 
timely  manner; 

(7)  Establishing,  documenting  and 
communicating  an  organizational 
structure  that  clearly  shows  lines  of 
authority  within  the  Bank,  provides  for 
effective  communication  throughout  the 
Bank,  and  ensures  that  there  are  no  gaps 
in  the  lines  of  authority; 

(8)  Reviewing  all  delegations  of 
authority  to  specific  persoimel  or 
committees  and  requiring  that  such 
delegations  state  the  extent  of  the 
authority  and  responsibilities  delegated; 
and 

(9)  Establishing  reporting 
requirements,  including  specifying  the 
natiu'e  and  frequency  of  reports  it 
receives. 

(c)  Internal  control  responsibilities  of 
Banks'  senior  management.  Each  Bank's 
senior  management  shall  be  responsible 
for  carrying  out  the  directives  of  the 
Bank's  board  of  directors,  including  the 
establishment,  implementation  and 
maintenance  of  the  internal  control 
system  required  under  paragraph  (a)(1) 
of  this  section,  by: 
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(ii)  Appointive  and  elective  directors 
of  the  Bank. 

(3)  The  terms  of  audit  committee 
members  shall  be  appropriately 
staggered  so  as  to  provide  for  continuity 
of  service. 

(4)  At  least  one  member  of  the  audit 
committee  shall  have  extensive 
accounting  or  related  financial 
management  experience. 

(c)  Independence.  Any  member  of  the 
Bank's  board  of  directors  shall  be 
considered  to  be  sufficiently 
independent  to  serve  as  a  member  of  the 
audit  committee  if  that  director  does  not 
have  a  disqualifying  relationship  with 
the  Bank  or  its  management  that  would 
interfere  with  the  exercise  of  that 
director's  independent  judgment.  Such 
disqualifying  relationships  include,  but 
are  not  limited  to: 

(1)  Being  employed  by  the  Bank  in  the 
current  year  or  any  of  the  past  five 
years; 

(2)  Accepting  any  compensation  from 
the  Bank  other  than  compensation  for 
service  as  a  board  director; 

(3)  Serving  or  having  served  in  any  of 
the  past  five  years  as  a  consultant, 
advisor,  promoter,  underwriter,  or  legal 
counsel  of  or  to  the  Bank;  or 

(4)  Being  an  immediate  family 
member  of  an  individual  who  is,  or  has 
been  in  any  of  the  past  five  years, 
employed  by  the  Bank. 

(d)  Charter.  (1)  The  audit  committee 
of  each  Bank  shall  adopt,  and  the  Bank's 
board  of  directors  shall  approve,  a 
formal  written  charter  that  specifies  the 
scope  of  the  audit  committee's  powers 
and  responsibilities,  as  well  as  the  audit 
committee's  structure,  processes  and 
membership  requirements. 

(2)  The  audit  committee  and  the  board 
of  directors  of  each  Bank  shall: 

(i)  Review,  assess  the  adequacy  of 
and,  where  appropriate,  amend  the 
Bank's  audit  committee  charter  on  an 
annual  basis; 

(ii)  Amend  the  audit  committee 
charter  as  appropriate;  and 

(iii)  Re-adopt  and  re-approve, 
respectively,  the  Bank's  audit  committee 
charter  not  less  often  than  every  three 
years. 

(3)  Each  Bank's  audit  committee 
charter  shall: 

(i)  Provide  that  the  audit  committee 
has  the  responsibility  to  select,  evaluate 
and,  where  appropriate,  replace  the 
internal  auditor  and  that  the  internal 
auditor  may  be  removed  only  with  the 
approval  of  the  audit  committee; 

(ii)  Provide  that  the  internal  auditor 
shall  report  directly  to  the  audit 
committee  on  substantive  matters  and 
that  the  internal  auditor  is  ultimately 
accountable  to  the  audit  committee  and 
board  of  directors;  aijd 


(iii)  Provide  that  both  the  internal 
auditor  and  the  external  auditor  shall 
have  unrestricted  access  to  the  audit 
committee  without  the  need  for  any 
prior  management  knowledge  or 
approval. 

(e)  Duties.  Each  Bank's  audit 
committee  shall  have  the  duty  to: 

(1)  Direct  senior  management  to 
maintain  the  reliability  and  integrity  of 
the  accounting  policies  and  financial 
reporting  and  disclosure  practices  of  the 
Bank; 

(2)  Review  the  basis  for  the  Bank's 
financial  statements  and  the  external 
auditor's  opinion  rendered  with  respect 
to  such  financial  statements  (including 
the  natiu^e  and  extent  of  any  significant 
changes  in  accounting  principles  or  the 
application  therein)  and  ensure  that 
policies  are  in  place  to  achieve 
disclosure  and  transparency  regarding 
the  Bank's  true  financial  performance 
and  governance  practices; 

(3)  Oversee  the  internal  audit  function 
by: 

(i)  Reviewing  the  scope  of  audit 
services  required,  significant  accounting 
policies,  significant  risks  and  exposures, 
audit  activities  and  audit  findings; 

(ii)  Assessing  the  performance  and 
determining  the  compensation  of  the 
internal  auditor;  and 

(iii)  Reviewing  and  approving  the 
internal  auditor's  work  plan; 

(4)  Oversee  the  external  audit 
function  by: 

(i)  Approving  the  external  auditor's 
annual  engagement  letter; 

(ii)  Reviewing  the  performance  of  the 
external  auditor;  and 

(iii)  Making  recommendations  to  the 
Bank's  board  of  directors  regarding  the 
appointment,  renewal,  or  termination  of 
the  external  auditor; 

(5)  Provide  an  independent,  direct 
chamiel  of  communication  between  the 
Bank's  board  of  directors  and  the 
internal  and  external  auditors; 

(6), Conduct  or  authorize 
investigations  into  any  matters  within 
the  audit  committee's  scope  of 
responsibilities; 

(7)  Ensure  that  senior  management 
has  established  and  is  maintaining  an 
adequate  internal  control  system  within 
the  Bank  by: 

(i)  Reviewing  the  Bank's  internal 
control  system  and  the  resolution  of 
identified  material  weaknesses  and 
reportable  conditions  in  the  internal 
control  system,  including  the 
prevention  or  detection  of  management 
override  or  compromise  of  the  internal 
control  system;  and 

(ii)  Reviewing  the  programs  and 
policies  of  the  Bank  designed  to  ensure 
compliance  with  applicable  laws, 
regulations  and  policies  and  monitoring 
the  results  of  these  compliance  efforts; 
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(8)  Reviewing  the  policies  and 
procedures  established  by  senior 
management  to  assess  and  monitor 
implementation  of  with  the  Bank's 
strategic  business  plan  and  the 
operating  goals  and  objectives  contained 
therein;  and  (9)  Report  periodically  its 
findings  to  the  Bank's  board  of  directors. 

(f)  Meetings.  The  audit  committee 
shall  prepare  written  minutes  of  each 
audit  committee  meeting. 

§  91 7.6    Budget  preparation  and  reporting 
requirements. 

(a)  Adoption  of  budgets.  Each  Bank's 
board  of  directors  shall  be  responsible 
for  the  adoption  of  an  annual  operating 
expense  budget  and  a  capital 
expenditiu'es  budget  for  the  Bank,  and 
any  subsequent  amendments  thereto, 
consistent  with  the  requirements  of  the 
Act,  this  section,  other  regulations  and 
policies  of  the  Finance  Board,  and  with 
the  Bank's  responsibility  to  protect  both 
its  members  and  the  public  interest  by 
keeping  its  costs  to  an  efficient  and 
effective  minimum. 

(b)  No  delegation  of  budget  authority. 
A  Bank's  board  of  directors  may  not 
delegate  the  authority  to  approve  the 
Bank's  annual  budgets,  or  any 
subsequent  amendments  thereto,  to 
Bcuik  officers  or  other  Bank  employees. 

(c)  Interest  rate  scenario.  A  Bank's 
annual  budgets  shall  be  prepared  based 
upon  an  interest  rate  scenario  as 
determined  by  the  Bank. 

(d)  Board  approval  for  deviations.  A 
Bank  may  not  exceed  its  total  aiuiual 
operating  expense  budget  or  its  total 
annual  capital  expenditures  budget 
without  prior  approval  by  the  Bank's 
board  of  directors  of  an  amendment  to 
such  budget. 

§917.7    Dividends. 

A  Bank's  board  of  directors  may 
declare  and  pay  a  dividend  only  from 
previously  retained  earnings  or  current 
net  earnings  cu^d  only  if  such  payment 
will  not  result  in  a  projected 
impairment  of  the  par  value  of  the 
capital  stock  of  the  Bank.  Dividends  on 
such  capital  stock  shall  be  computed 
without  preference. 

§917.8    Bank  bylaws. 

A  Bank's  board  of  directors  shall  have 
in  effect  at  all  times  bylaws  governing 
the  manner  in  which  the  Bank 
administers  its  affairs  and  such  bylaws 
shall  be  consistent  with  applicable  laws 
and  regulations  as  administered  by  the 
Finance  Board. 

§  91 7.9    Mission  of  the  Banks;  Strategic 
business  plan. 

(a)  Mission  of  the  Banks.  The  mission 
of  the  Banks  is  to  provide  to  its 
members  and  associates  financial 


products  and  services,  including  but  not 
limited  to  advances,  that  assist  and 
enhance  such  members'  and  associates' 
financing  of: 

(1)  Housing,  including  single-family 
and  multi-family  housing  serving 
consumers  at  all  income  levels;  and 

(2)  Community  lending. 

(b)  Adoption  of  strategic  business 
plan.  Beginning  90  days  after  the 
effective  date  of  this  section,  each 
Bank's  board  of  directors  shall  have  in 
effect  at  all  times  a  strategic  business 
plan  that  describes  how  the  business 
activities  of  the  Bank  will  achieve  the 
mission  of  the  Bank  as  set  forth  in    < 
paragraph  (a)  of  this  section. 
Specifically,  each  Bank's  strategic 
business  plan  shall: 

(1)  Enumerate  those  business 
activities  of  the  Bank  that  the  board  of 
directors  has  determined  are  consistent 
with  the  mission  of  the  Banks  as  set 
forth  in  paragraph  (a)  of  this  section  and 
the  reasons  that  those  activities  are  so 
designated,  including  how  such 
activities  assist  and  enhance  members' 
and  associates'  business  and  further  the 
cooperative  nature  of  the  Bank  System; 

(2)  Eniunerate  operating  goals  and 
objectives  for  each  major  business 
activity  and  for  all  new  business 
activities  and  the  strategies  for  meeting 
such  goals  and  objectives; 

(3)  Describe  any  proposed  new 
business  activities  or  enhancements  of 
existing  activities;  and 

(4)  Be  supported  by  appropriate  and 
timely  research  and  analysis  of  relevant 
market  developments  and  member  and 
associate  demand  for  Bank  products  and 
services. 

(c)  Review  and  monitoring.  Each 
Bank's  board  of  directors  shall: 

(1)  Review  the  Bank's  strategic 
business  plan  at  least  annually; 

(2)  Amend  the  strategic  business  plan 
as  appropriate; 

(3)  Re-adopt  the  Bank's  strategic 
business  plan,  including  interim 
amendments,  not  less  often  than  every 
three  years;  and 

(4)  Establish  management  reporting 
requirements  and  monitor 
implementation  of  the  strategic  business 
plan  and  the  operating  goals  and 
objectives  contained  therein. 

Dated:  December  14,  1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
(FR  Doc.  99-34037  Filed  12-30-99;  8:45  ami 
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Airworttiiness  Directives;  AirtMis  Model 
A300  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  series 
airplanes.  This  proposal  would  require 
a  one-time  detailed  visual  inspection  to 
detect  corrosion  on  the  outer  surface  of 
the  fuselage  skin  panel;  application  of 
corrosion  preventive  protection;  and 
corrective  action,  if  necessary.  This       ' 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  corrosion 
of  the  fuselage  skin  panel,  which  could 
result  in  cracking  and  consequent 
reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
February  2,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
304-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
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which  describes  procedures  for 
inspection  for  corrosion;  application  of 
corrosion  preventive  protection  to  delay 
the  occurrence  of  corrosion;  and  repair 
if  correction  is  detected.  The  service 
bulletin  describes  several  repair 
methods,  including  rework  of  corroded 
areas,  repair  of  panels  still  within 
permitted  limits,  or  replacement  of 
panels  outside  permitted  limits, 
depending  on  the  severity  of  the 
corrosion.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  1999-209- 
281(B),  dated  May  19,  1999,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Diiferences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require 
replacement  of  the  skin  panel  to  be 
accomplished  in  accordance  with  the 
service  bulletin. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  or  22  work  hours  per 
airplane,  depending  on  the  airplane 
configuration,  to  accomplish  the 


proposed  inspection,  and  that  the 
average  Tabor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  between  $240  or  $1,320 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-304-AD. 
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Applicability:  Model  A300  series  airplanes, 
certificated  in  any  category;  except  those  on 
which  Airbus  Modification  04201  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  pciragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  of  the 
fuselage  skin  panel,  which  could  result  in 
cracking  and  consequent  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

Inspection 

(a)  Perform  a  one-time  detailed  visual 
inspection  of  the  outer  surface  of  the  fuselage 
skin  panel  between  fuselage  frames  FR39  and 
FR40,  and  between  stringers  27  and  33,  for 
corrosion;  in  accordance  with  Airbus  Service 
Bulletin  A300-53-0328,  dated  March  5, 
1999.  Perform  the  inspection  at  the 
applicable  time  specified  in  paragraph  (a)(1). 
(a)(2),  or  (a)(3)  of  this  AD.  If  any  corrosion 

is  found,  prior  to  further  flight,  repair  (i.e., 
rework  corroded  areas,  or  repair  orteplace 
panels,  as  applicable)  in  accordance  with  the 
service  bulletin,  except  as  provided  by 
paragraph  fb)  of  this  AD.  Temporary  repairs 
must  be  replaced  with  permanent  repairs 
prior  to  accumulation  of  the  life  limits 
specified  in  the  service  bulletin. 

(1)  For  airplanes  for  which  the  date  of 
manufacture  was  less  than  15  years  before 
the  effective  date  of  this  AD:  Inspect  within 
18  months  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  for  which  the  date  of 
manufacture  was  at  least  15  but  less  than  20 
years  before  the  effective  date  of  this  AD: 
inspect  within  12  months  after  the  effective 
date  of  this  AD. 

(3)  For  airplanes  for  which  the  date  of 
manufacture  was  20  or  more  years  before  the 
effective  date  of  this  AD:  Inspect  within  6 
months  after  the  effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Where  Airbus  Service  Bulletin  A300- 
53-0328,  dated  March  5,  1999,  specifies  that 
Airbus  may  be  contacted  for  a  repair,  prior 


to  further  flight,  replace  the  skin  panel  with 
a  new  or  serviceable  skin  panel  in 
accordance  with  the  service  bulletin; 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation"  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addresSed 
in  French  airworthiness  directive  1999-209- 
281(B),  dated  May  19,  1999. 

Issued  in  Renton,  Washington,  on 
December  27.  1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  99-34032  Filed  12-30-99;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Household  Products  Containing 
Hydrocarbons 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  ("CPSC"  or  "Commission") 
has  reason  to  believe  that  child-resistant 
packaging  may  be  needed  to  protect 
children  from  serious  illness  or  injury 
from  products  that  contain  low-viscosity 
hydrocarbons.  This  notice  of  proposed 
rulemaking  ("NPR")  proposes  a  rule 
under  the  Poison  Prevention  Packaging 
Act  ("PPPA")  that  would  require  child- 
resistant  packaging  for  many  products 
that  contain  low-viscosity 
hydrocarbons.  The  Commission  solicits 
written  comments  from  interested 
persons. 

DATES:  The  Commission  jnust  receive 
any  comments  in  response  to  this  notice 
by  March  20,  2000. 


ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  copies,  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East-West  Highway, 
Bethesda,  Maryland  20814;  telephone 
(301)  504-0800.  Comments  also  may  be 
filed  by  telefacsimile  to  (301)504-0127 
or  by  email  to  cpsc-os@cpsc.gov. 
Comments  should  be  captioned  "NPR 
for  Hydrocarbons." 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Barone,  Directorate  for 
Epidemiology  and  Health  Sciences, 
Consumer  Product  Safety  Conmiission, 
Washington,  DC  20207;  telephone  (301) 
504-0477,  ext.  1196. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Poison  Prevention  Packaging  Act 
("PPPA"),  15  U.S.C.  1471-1476, 
authorizes  the  U.S.  Consumer  Product 
Safety  Commission  ("CPSC")  to  require 
child-resistant  packaging  of  hazardous 
household  substances  in  appropriate 
cases.  This  notice  proposes  to  require 
child-resistant  packaging  for  certain 
low-viscosity  hydrocarbon  products. ' 

Direct  aspiration  into  the  lung,  or 
aspiration  during  vomiting,  of  small 
amounts  of  petroleum  distillates  and 
other  similar  hydrocarbon  solvents  can 
result  in  chemical  pneimionia, 
pulmonary  damage,  and  death.  Except 
in  specific  instances,  the  current 
regulations  do  not  require  that  these 
solvents  be  in  child-resistant  packaging. 
However,  these  chemicals  are  the 
primary  ingredients  in  many  different 
consumer  products  to  which  children 
have  access. 

The  viscosity  of  a  hydrocarbon- 
containing  product  contributes  to  its 
potential  toxicity.  Viscosity  is  the 
measurement  of  the  ability  of  liquid  to 
flow.  Liquids  with  high  vi'scosities  are 
thick  or  "syrupy,"  and  liquids  with  low 
viscosities  are  more  "watery."  Products 
with  low  viscosity  pose  a  greater  risk  of 
aspiration  into  the  lungs. 

Under  regulations  issued  under  the 
Federal  Hazardous  Substances  Act 
{"FHSA"),  the  CPSC  regulates  the 
labeling  of  hazardous  household 
substances  containing  10  percent  or 
more  by  weight  petroleum  distillates 
because  these  products  may  cause 
injury  or  illness  if  ingested.  1&  CFR 
1500!l4.  The  PPPA  regulations  also 
require  child-resistant  packaging  for 
some  household  products  containing 


'  Statements  bv  the  Commissioners  concerning 
this  action  are  available  from  the  Office  of  the 
Secretary. 
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petroleum  disti  lates.  16  CFR  1700.14. 
Under  these  PPPA  regulations,  certain 
consumer  prod  icts  containing  10 
percent  or  mon  by  weight  of  petroleum 
distillates,  and  laving  viscosities  less 
than  100  Saybo  t  Universal  Seconds 
(SUS)  at  100°F.  are  subject  to  child- 
resistant  packai  ing  standards.  These 
PPPA-regulatec  products  include 
prepackaged  lie  uid  kindling  and 
illuminating  pr  jparations  [e.g..  lighter 
fluid)  (16  CFR  :  700.14(a)(7)). 
prepackaged  so  vents  for  paint  or  other 
similar  surface- coating  materials  [e.g., 
paint  thinners)  [16  CFR  1700.14(a)(15)), 
and  nonemulsii  »n  liquid  furniture  polish 
(16CFRl700.n(a)(2)). 

Because  hydi  ocarbons  are  not  now 
regulated  undei  the  PPPA  as  a  chemical 
class,  many  hy(  rocarbon-based 
consumer  prod  icts  are  not  required  to 
be  in  child-resi  itant  packaging.  For 
example,  clean  ng  solvents,  automotive 
chemicals,  sho<  -care  products,  and 
cosmetics  may  contain  large  amounts  of 
various  hydroci  irbons  and  are  not 
required  to  be  i  i  child-resistant 
packaging.  The  existing  child-resistant 
packaging  stan(  ard  requires  child- 
resistant  packa;  :ing  of  prepackaged 
kerosene  for  us  ;  as  lamp  fuel;  however, 
a  gun  cleaning  solvent  that  contains 
over  90  perceni  kerosene  does  not  have 
to  meet  this  rec  uirement.  Mineral  spirits 
used  as  a  paint  solvent  require  child- 
resistant  packa;  ing,  but  spot  removers 
containing  75  f  ercent  mineral  spirits, 
and  water  repe  lents  containing  95 
percent  minera  spirits,  do  not. 

On  February  26.  1997,  the  CPSC 
issued  an  advai  ice  notice  of  proposed 
rulemaking  ("i^NPR")  to  request 
comments  and  nformation  about 
whether  to  reqi  ire  child-resistant 
packaging  of  ha  zardous  household 
products  that  o  )ntain  petroleiun 
distillates  and  ( ither  hydrocarbons.  62 
FR  8659.  In  ad(  ition  to  protecting 
children  from  serious  injury,  a  rule 
requiring  all  ha  zardous  products 
containing  hyd  ocarbons  to  be  subject  to 
a  child-resistant  packaging  standeird 
would  create  a  more  consistent  and 
comprehensive  regulatory  approach  to 
child-resistant  )ackaging  for  these 
products. 

In  the  ANPR,  the  Commission 
solicited  infom  lation  on  four  specific 
issues:  (1)  The  ippropriate  viscosity 
and/or  percent!  ige  composition  to  be 
used  as  a  thresl  lold  for  requiring 
products  that  c  jntain  petroleum 
distillates  to  be  in  child-resistant 
packaging,  (2)  t  le  inclusion  of  aerosol 
products  in  a  n  quirement  for  the  child- 
resistant  packa  ;ing  of  products 
containing  peti  Qleum  distillates  or  other 
hydrocarbons.  3)  the  scope  of  a  rule  to 
extend  beyond  petroleum  distillates  to 


include  other  hydrocarbons,  such  as 
benzene,  toluene,  xylene,  pine  oil,  and 
limonene,  and  (4)  the  inclusion  of 
restricted  flow  as  an  additional 
requirement  for  certain  products,  which 
would  restrict  the  amount  of  product 
dispensed  from  an  opened  package 
diu-ing  each  attempt. 

The  Commission  also  solicited 
information  on  products  that  may  be 
affected  by  such  a  rule,  including 
chemical  properties,  users  and  use 
patterns,  current  packaging  and 
labeling,  economic  information,  and 
incident  reports.  The  Commission 
extended  the  comment  period  until 
September  1.  1997,  at  the  request  of  the 
Chemical  Specialty  Manufacturers 
Association  ("CSMA")  and  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association  ("CTFA").  62  FR  22897 
(April  28,  1997);  62  FR  38948  (July  21, 
1997). 

Staff  also  sent  copies  of  the  ANPR  to 
9  trade  associations  (representing  over 
1300  small  and  large  companies)  and  to 
over  200  individual  manufacturers  of 
household  products  that  may  contain 
hydrocarbons. 

B.  The  Scope  of  the  Proposed 
Regulation 

After  reviewing  the  comments 
submitted  in  response  to  the  ANPR,  the 
Commission  decided  to  propose  a  broad 
PPPA  rule  for  household  products  that 
contain  chemicals  capable  of  causing 
chemical  pneumonia  and  death 
following  aspiration.  The  remainder  of 
this  Section  B  describes  the  scope  and 
form  of  the  proposed  rule.  Additional 
discussion  of  the  rationale  for  these 
decisions  is  in  later  sections  of  this 
notice. 

The  proposed  rule  applies  to 
prepackaged  nonemulsion-type  liquid 
household  chemical  products,  including 
drugs  and  cosmetics,  that  contain  10 
percent  or  more  hydrocarbons  by  weight 
and  have  a  viscosity  of  less  than  100 
SUS  at  100°F.  Hydrocarbons  are  defined 
as  compounds  that  consist  solely  of 
carbon  and  hydrogen.  For  products  that 
contain  multiple  hydrocarbons,  the  total 
percentage  of  hydrocarbon  in  the 
product  is  calculated  by  adding  the 
percentage  by  weight  of  the  individual 
hydrocarbon  components. 

The  definition  of  what  is  a 
"household  substance"  that  can  be 
regulated  under  the  PPPA  includes  both 
a  "hazardous  substance"  as  defined  in 
the  FHSA  and  a  "food,  drug,  or 
cosmetic"  as  those  terms  are  defined  in 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  ("FDCA").2  The  enforcement  of  the 


-  A  third  category  of  products  is  included  in  the 
PPPA's  definition  of  "household  substance."  This 


PPPA  with  respect  to  hazardous 
substances  relies  on  the  misbranding 
and  prohibited  acts  sections  of  the 
FHSA.  The  enforcement  of  child- 
resistant  packaging  requirements 
applicable  to  foods,  drugs,  or  cosmetics 
relies  on  comparable  provisions  of  the 
FDCA.  Therefore,  the  Commission  is 
issuing  two  separate  rules,  one  for 
hazardous  substances  and  one  for  drugs 
and  cosmetics,  to  more  closely  associate 
a  particular  rule  with  the  applicable 
enforcement  mechanism.  (Foods  also 
are  not  covered  under  the  proposed 
rule,  because  there  are  no  data 
indicating  a  need  for  child-resistant 
packaging  of  food  products.) 

On  November  19, 1998,  the  staff  met 
with  interested  trade  associations  to 
discuss  the  scope  of  the  potential  rule. 
The  emphasis  of  the  meeting  was  to 
obtain  information  on  various  products 
or  packaging  types  that  should  be 
included  or  excluded  from  the  rule 
(Meeting  log,  December  3,  1998). 
Several  trade  associations  submitted 
comments  in  response  to  the  meeting. 
After  considering  these  and  the  other 
comments,  the  Commission  decided  to 
exclude  from  the  proposed  rule 
products  that  do  not  present  the  risk  of 
aspiration  because  of  the  way  the 
product  is  dispensed.  For  example, 
aerosol  products  (/.e.,  pressiu"ized  spray, 
containers)  that  expel  the  product  in  a 
mist  do  not  pose  the  risk  of  aspiration, 
llie  Commission  also  excluded 
products  packaged  in  mechanical 
pumps  and  trigger  sprayers  that  expel 
product  in  a  mist,  provided  that  the 
spray  mechanism  is  either  permanently 
attached  to  the  bottle  or  has  a  child- 
resistant  attachment.  This  makes  the 
misted  pump  or  trigger  sprayer  package 
equivalent  to  an  aerosol  can.  If  the 
aerosol  can,  mechanical  pump,  or 
trigger  sprayer  expels  product  in  a 
stream  (either  solely  or  as  an  option), 
the  spray  mechanism  and  the  means  for 
affixing  it  to  the  reservoir  container 
must  be  child-resistant.  Aerosols  and 
permanently  affixed  pumps  or  triggers 
may  use  a  child-resistant  overcap  in  lieu 
of  a  child-resistant  actuating 
mechanism.  Also,  aerosol  products  that 
form  a  stream  only  when  an  extension 


is  "a  substance  intended  for  use  as  fuel  when  stored 
in  a  portable  container  and  used  in  the  heating, 
cooking,  or  refrigeration  system  of  a  house."  15 
U.S.C.  1471(2)(C).  These  fuels  are  not  subject  to  the 
proposed  rule  because  there  is  no  reason  to  believe 
there  is  a  need  for  child-resistant  packaging  of  such 
products.  (The  Commission  believes  that  products 
such  as  cans  of  kerosene  sold  to  consumers  likely 
are  not  "fuel  *   *   *  used  in  the  heating  *   •   • 
system  of  a  house,"  even  though  some  kerosene  is 
used  in  portable  heaters  that  may  be  used  to  heat 
a  house.  However,  the  Commission  concludes  that 
such  products  are  "hazardous  substance(s]"  as 
defined  in  the  FHSA.) 
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tube  is  inserted  into  the  nozzle  would 
be  excluded  from  the  packaging 
requirements  if,  without  the  tube,  the 
product  is  expelled  as  a  mist. 

The  FHSA  regulation  partially 
exempts  small  packages,  minor  hazards, 
and  special  circumstances  from  the 
FHSA's  labeling  requirements.  16  CFR 
1500.83(a).  Writing  markers  and 
ballpoint  pens  are  exempt  from  frill 
cautionary  labeling  requirements 
relating  to  toxicity  if  they  meet  certain 
specifications  listed  in  the  regulations. 
These  products  are  also  excluded  from 
the  proposed  child-resistant  packaging 
requirements  due  to  the  difficulty  a 
child  would  have  obtaining  a  toxic 
amount  of  fluid  from  these  types  of 
products.  For  the  same  reason,  products 
that  are  packaged  so  thefr  contents  are 
not  free-flowing,  such  as  some  battery 
terminal  cleaners,  paint  markers,  and 
make-up  removal  pads,  are  excluded 
from  the  proposed  child-resistant 
packaging  requirements. 

The  following  section  describes  some 
of  the  products  that  may  be  subject  to 
a  child-resistant  packaging  standard  if 
the  proposed  rule  is  ultimately  issued. 

C.  Products  That  May  Be  Subject  to  the 
Proposed  Rule 

The  proposed  standard  includes  all 
household  products  as  defined  in  the 
PPPA,  unless  exempted,  that  contain  10 
percent  or  more  hydrocarbons  by  weight 
and  have  a  viscosity  of  less  than  100 
SUS  at  100°  F.  This  would  impact  many 
different  classes  of  products  that 
currently  do  not  require  child-resistantj 
packaging.  However, -not  all  of  the 
products  within  each  category  would 
require  child-resistant  packaging  under 
the  proposed  rule,  because  many  of 
those  products  do  not  meet  the  specified 
composition  and  viscosity  criteria. 

The  staff  identified  several  different 
automotive  products  that  would  require 
child-resistant  packaging  under  the 
proposed  rule.  These  products  include 
carburetor  cleaners,  fuel  injection 
cleaners,  and  some  gasoline  additives. 
Many  of  these  products  are  intended  for 
single  use,  and  some  are  already  in 
child-resistant  packaging.  Automotive 
lubricants,  including  motor  oil  and 
spray  lubricants,  for  the  most  part  will 
not  be  included  in  a  proposed  rule 
because  motor  oils  have  high  viscosities 
and  aerosols  that  expel  the  product  as 
a  mist  are  excluded  from  the  proposed 
rule. 

Other  household  chemicals  subject  to 
the  proposed  rule  include  spot  removers 
and  water  repellents.  Several  of  the  spot 
removers  that  the  staff  identified  were 
already  in  child-resistant  packaging. 
However,  the  water  repellents, 
especially  those  made  for  shoe  care,  are 


not.  Cleaning  products,  including  some 
floor  and  metal  cleaners,  would  dso  be 
impacted  by  the  proposed  rule.  Some 
miscellaneous  sports-related  products., 
including  gim  cleaners  and  archery 
arrow  feather  water  repellents,  contain 
hydrocarbons  but  were  not  in  child- 
resistant  packaging.  Most  writing 
instruments,  including  all  markers  and 
pens,  are  exempt  from  the  proposed  rule 
because  they  do  not  expel  free-flowing 
hydrocarbons. 

The  current  PPPA  regulation  requires 
child-resistant  packaging  of  solvents  for 
paint  and  other  surface  coatings,  but 
child-resistant  packaging  of  paint  and 
varnishes  themselves  is  not  currently 
required.  Most  paints  would  not  be 
included  in  the  proposed  rule  because 
they  contain  insufficient  hydrocarbons 
or  are  too  viscous.  However,  some 
sealers,  non-water-based  varnishes,  and 
stains  may  be  covered.  As  discussed 
above,  aerosol  spray  paints  are  not 
included  in  the  proposed  rule. 

There  are  several  categories  of 
cosmetics  that  would  be  included  in  the 
proposed  rule.  In  general,  creams  and 
lotions  are  not  subject  to  the  rule 
because  they  are  either  too  viscous  or 
are  emulsions.  Most  baby  oils, 
excluding  lotions  and  gels,  would  be 
included  in  the  proposal.  The  inclusion 
of  other  cosmetic  products  depends  on 
their  viscosities.  Because  of  their 
composition  and  viscosities,  some  bath 
and  suntan  oils  would  be  subject  to  the 
proposed  rule,  while  others  would  not. 
Make-up  removers  and  nail/cuticle 
conditioners  may  or  may  not  require 
child-resistant  packaging  depending  on 
hydrocarbon  content,  viscosity,  and 
product  form.  Wipes  and  saturated  pads 
are  exempt. 

These  are  the  major  product  groups 
that  have  been  identified.  There  may  be 
other  individual  products  that  would 
require  child-resistant  packaging  that 
have  not  been  identified  either  by  the 
staff  or  the  comments  on  the  ANPR. 

The  following  section  addresses  the 
comments  on  the  ANPR  and  further 
discusses  the  rationale  for  the  scope  of 
this  rule. 

D.  The  Commission's  Response  to ' 
Comments  on  the  ANPR 

The  ANPR  was  sent  to  221  trade 
associations  and  businesses  believed  to 
be  involved  with  petroleum-distillate- 
containing  products.  Thirty  individuals 
and  groups  submitted  comments.  Four 
cormnenters  (comments  numbered 
CP97-2-3,  -11,-12,-18)  supported  the 
rule.  Most  of  the  other  comments 
focused  on  which  products  should  or 
should  not  be  subject  to  such  a  rule. 

1.  The  scope  of  the  rule. 


(a)  Aerosols.  Comment:  Should  a 
child-resistant  packaging  standard  for 
low-viscosity  petroleum  distillates 
include  aerosol  products? 

Response:  There  is  insufficient 
evidence  to  demonstrate  that  there  is  a 
serious  aspiration  hazard  from  self- 
pressurized  aerosols  or  spray  mists  that 
contain  petroleum  distillates.  The 
commenters  cited  the  results  of  animal 
studies  conducted  in  the  1960's.  The 
staff  is  not  aware  of  new  animal  or 
human  experience  data  that  would 
change  the  conclusions  that  misted 
aerosols  sprayed  into  the  mouth  do  not 
pool  in  the  mouth  to  result  in 
aspiration.  Accordingly,  hydrocarbon- 
containing  products  in  pressurized 
containers,  that  are  expelled  as  a  mist, 
are  exempt  from  the  proposed  child- 
resistant  packaging  requirements. 

Under  the  FHSA,  special  labeling 
related  to  toxicity  is  required  for 
products  containing  10  percent  or  more 
by  weight  of  toluene,  xylene,  and 
petroleum  distillates  that  may  be 
aspirated  into  the  lungs  and  result  in 
chemical  pneumonitis  and  death.  For 
aerosol  products,  this  special  labeling 
under  16  CFR  1500.14(b)(3)  related  to 
the  ingestion  of  hydrocarbon-containing 
products  is  required  only  when  the 
contents  are  expelled  as  a  stream.  The 
industry  requested  that  all  hydrocarbon- 
containing  aerosols  be  exempted  from 
the  child-resistant  packaging 
requirements.  However,  a  large  volume 
delivered  directly  into  the  mouth  could 
result  in  aspiration.  Therefore,  self- 
pressurized  packages  of  hydrocarbon- 
containing  products  that  can  be 
dispensed  in  a  coherent  stream  would 
be  subject  to  the  proposed  child- 
resistant  packaging  requirements. 
Aerosol  products  that  form  a  stream 
only  when  an  extension  tube  is  inserted 
into  the  nozzle  would  be  excluded  from 
the  packaging  requirements  if,  without 
the  tubej.the  product  is  expelled  as  a 
mist.  The  CPSC  laboratory  staff 
determined  that  these  products  can  be 
expelled  through  the  extension  tube  at 
a  rate  of  1-2  ml/ sec  (Cobb,  March  8, 
1999).  However,  it  is  unlikely  that  a  2- 
or  3-year-old  child  would  obtain  a 
sufficient  amount  of  fluid  via  this  route 
to  cause  an  aspiration  hazard. 

(b)  Viscosity.  Issue:  What  is  the 
appropriate  viscosity  for  requiring 
child-resistant  packaging  of  products 
that  contain  hydrocarbons? 

Response:  After  reviewing  the 
submitted  data  and  comments 
pertaining  to  viscosity,  the  Commission 
determined  that  the  viscosity  level 
where  child-resistant  packaging  is  not 
needed  to  protect  children  should 
remain  at  or  above  100  SUS  at  100°  F. 
This  is  the  viscosity  below  which  the 
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commenters  suggested  that  compounds 
with  the  same  risk  of  aspiration  should 
be  regulated  regardless  of  their  soiuce. 
The  Commission's  decision  falls 
between  these  two  suggestions.  The 
proposed  rule  includes  products  with 
solvents  containing  only  hydrogen  and 
carbon,  commonly  known  as 
"hydrocarbons."  The  term  "petroleum 
distillate"  is  archaic  and  refers  to 
mixtures  of  hydrocarbons  that  are 
distilled  from  petroleum.  There  has 
been  confusion  about  "petroleum 
distillates,"  especially  regarding  the 
aromatic  hydrocarbons  benzene,  xylene, 
and  toluene.  The  aromatics  are 
components  of  some  of  the  distillation 
fractions.  However,  the  aromatics  are 
not  universally  considered  to  be 
petroleum  distillates  because  the 
toxicity  of  aromatics  differs  from  the 
aliphatic  chemicals.  The  Canadian 
standards  currently  do  not  include  the 
aromatic  hydrocarbons  in  their 
definition  of  petroleum  distillates  for 
cautionary  labeling  and  child-resistant 
packaging  (CP97-2-23). 

In  order  for  the  proposed  rule  to  be 
definite  and  comprehensive,  the 
Commission  proposes  to  not  use  the 
term  "petroleum  distillate"  to  define  the 
scope  of  the  rule.  Instead  the  rule 
applies  to  those  chemicals  that  contain 
only  hydrogen  and  carbon.  This  will 
minimize  confusion  by  making  it  clear 
that  the  aromatic  hydrocarbons  are 
intended  to  be  included  in  a  child- 
resistant  packaging  requirement. 
However,  this  does  not  change  the 
FHSA's  specific  labeling  requirements 
for  the  aromatic  hydrocarbons.  The 
Canadians  have  taken  a  similar 
approach.  A  draft  revision  to  the 
Canadian  standard  eliminates  the  term 
"petroleum  distillate"  and  lists 
chemical  structures  and  classes  to 
clarify  what  is  included  in  the 
regulations. 

Using  the  term  hydrocarbon  clarifies 
that  the  rulemaking  will  not  be  limited 
to  petroleum-derived  chemicals.  It  also 
eliminates  one  cpmmenter's  concern 
about  confusion  over  whether  the 
chemical  limonene  includes  several 
different  compounds.  The 
recommended  rule  does  not  name 
individual  compounds.  Whether  a 
product  would  require  child-resistant 
packaging  would  depend  on  the  total 
amount  of  hydrocarbon  (by  weight)  and 
the  product's  viscosity. 

The  draft  standard  in  Canada  extends 
the  requirements  for  labeling  and 
packaging  of  aspiration  hazards  to 
include  certain  alcohols  and  ketones. 
The  CPSC  did  not  expand  this 
rulemaking  to  include  non-hydrocarbon 
chemicals,  such  as  terpene  alcohols, 
ketones,  or  alcohols,  because  of  the 


diverse  chemistry,  toxicity,  and  uses  of 
these  chemicals.  These  non- 
hydrocarbon  chemical  classes  should  be 
evaluated  separately  for  the  need  for 
child-resistant  packaging. 

(2)  Restricted  flow. 

Issue:  Should  restricted  flow  be  an 
additional  requirement  for  certain 
products? 

Response:  Restricted  flow  is  defined 
in  16  CFR  1700.15(d)  as"*   *   *  the  flow 
of  liquid  is  so  restricted  that  not  more 
than  2  milliliters  of  the  contents  can  be 
obtained  when  the  inverted,  opened 
container  is  shaken  or  squeezed  once  or 
when  the  container  is  otherwise 
activated  once."  Restricted  flow  is 
required  in  addition  to  child-resistant 
packaging  for  liquid  furniture  polish 
because  many  ingestions  occurred  while 
the  product  was  in  use  and  the  top  was 
already  off'.  16  CFR  1700.14(a)(2). 

Restricted  flow  alone  is  not  adequate 
to  protect  children,  however.  It  does  not 
prevent  the  child  from  directly 
accessing  the  product  if  the  package  is 
not  child-resistant.  Although  restricted 
flow  limits  the  amount  of  product  a 
child  can  obtain  each  time  the  child 
attempts  to  ingest  the  product  from  the 
container,  it  does  not  limit  the  number 
of  attempts  the  child  may  make. 

None  of  the  commenters  identified  a 
product  class  as  needing  restricted  flow 
in  addition  to  child-resistant  packaging. 
Several  commenters  mentioned  that 
restricted  flow  would  impede  the  use  of 
products  where  greater  volumes  are 
necessary  for  use.  These  commenters 
did  not  identify  specific  products. 

A  commenter  requested  that  restricted 
flow  be  an  alternative  to  child-resistant 
packaging  for  cosmetic  products  such  as 
baby,  body,  and  bath  oils.  The 
commenter  stated  that  older  adults 
might  have  difficulty  opening  the  child- 
resistant  packaging  with  hands  wet  from 
the  bath  or  shower.  The  commenter 
stated  that  many  of  these  products 
already  had  restricted  flow. 

The  CPSC  staff  examined  some 
cosmetic  products  with  restricted 
orifices.  None  of  these  products  met  the 
PPPA's  regulatory  definition  of 
restricted  flow.  The  PPPA  test 
procedures  use  adults  aged  50  to  70  to 
determine  adult-use-effectiveness  for 
most  packaging.  This  has  led  to  the 
development  of  packaging  systems  that 
are  easier  for  all  adults  to  use  properly 
(including  resecuring  the  cap).     . 

Furthermore,  the  rationale  for 
restricted  flow  with  furniture  polish  is 
that  children  would  have  access  to  the 
bottle  during  its  use,  in  addition  to 
when  it  was  in  storage.  Therefore,  the 
restricted-flow  requirement  is  in 
addition  to,  not  in  lieu  of,  child- 
resistant  packaging. 
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The  Commission  has  not  identified 
any  specific  product  or  product  category 
where  restricted  flow  would  add 
additional  protection  to  children. 
Thbrefore,  the  Commission  is  not 
requiring  restricted  flow  for  additional 
protiuct  categories.  The  requirement  for 
restricted  flow  of  liquid  furniture  polish 
currently  in  the  PPPA  regulations  will 
remainX 

(3)  Injihy  data. 
CoinmeiH:  Several  commenters 

{CP97-2-6,^5,  -19-21)  stated  that  the 
number  of  inci^nts  and  deaths  were 
low  and  that  chiK^-resistant  packaging 
was  not  justified. 

Response:  The  CPSC  believes  that 
child-resistant  packaging  regulations 
should  not  be  based  solelV  on  the 
number  of  incidents  known,  to  have 
occurred  in  the  past.  Before  issuing  a 
regulation  under  the  PPPA,  th« 
Commission  must  find  that  "th^  degree 
or  nature  of  the  hazard  to  childret 
the  availability  of  hydrocarbons,  by 
reason  of  its  packaging,  is  such  that 
special  packaging  is  required  to  protect 
children  from  serious  personal  injury  or 
serious  illness  resulting  fi'om  handling, 
using,  or  ingesting  such  substance."  15 
U.S.C.  1472(a)(1). 

The  ANPR  presented  ingestion  data 
from  various  sources,  including  the 
CPSC's  National  Electronic  Injury 
Surveillance  System  ("NEISS")  and  the 
Toxic  Exposure  Surveillance  System 
("TESS")  maintained  by  the  American 
Association  of  Poison  Control  Centers 
C^AAPCC").  The  staff  collected 
additional  information  on  the  NEISS 
cases  where  possible.  The  data 
collection  was  limited  to  product 
categories  that  may  contain  petroleum 
distillates  and  that  are  not  currently 
required  to  be  in  child-resistant 
packaging.  From  these  data,  it  can  be 
shown  that  children  do  gain  access  to 
the  categories  of  products  that  include 
some  products  that  contain 
hydrocarbons. 

The  potential  for  aspiration  and 
serious  injury  from  these  chemicals  is 
well  documented.  Each  time  a  child 
gains  access  to  one  of  these  products 
that  is  not  in  child-resistant  packaging, 
there  is  the  potential  for  ingestion, 
aspiration,  pneumonitis,  and  death. 
Therefore,  the  Commission  is  proposing 
to  require  child-resistant  packaging  to 
protect  children  from  accessing  these 
products. 

(4)  Packaging. 

(a)  Exempt  aerosols.  Comment:  One 
commenter  (CP97-2-20  and  20a)  stated 
that  there  are  no  currently  available 
child-resistant/senior-friendly  overcaps 
for  aerosols.  The  commenter  requested 
that  the  rule  be  clarified  to  say  that 


aerosols  are  exempt  fi'om  the  senior- 
friendly  requirements. 

Response:  The  PPPA  regulations 
exempt  from  the  senior-friendly  portion 
of  the  PPPA's  requirements  products 
that  must  be  in  aerosol  form  and 
products  that  require  metal  containers 
with  reclosable  metal  closures.  16  CFR 
1700.15(b)(2)(ii)(A).  It  is  unnecessary  to 
repeat  this  exemption  specifically  in  a 
rule  for  hydrocarbon-containing 
products.  However,  the  staff  is  aware  of 
several  child-resistant  overcap  designs 
that  meet  the  senior-friendly 
requirements.  The  Commission  will 
consider  revisiting  this  issue  in  the 
future,  but  it  is  outside  the  scope  of  this 
rulemaking. 

(b)  Exempt  single-use  products  with 
heat  seals.  Comment:  Several 
commenters  (CP97-2-20a  and  7) 
requested  that  singje  use  products  with 
heat  seals  be  exe^nypted  from  the 
requirement^p^ 

le^pondar  Any  regulated  product  that 
is  mTgn3ed  and  likely  to  be  fully  used 
in  a  single  application  must  meet  the 
child-resistance  and  adult-use- 
effectiveness  specifications  for  only  the 
first  opening,  since  a  toxic  amount  of 
the  product  will  not  remain  after  the 
product  is  opened  and  used.  The 
manufacturer  may  use  any  packaging 
option  that  meets  the  PPPA 
requirements  for  the  first  opening.  The 
CPSC  has  no  data  from  tests  of  packages 
with  thermal  foil  seals. 

(5)  Miscellaneous. 

(a)  Education  campaign.  Comment: 
The  CSMA  and  several  of  its  members 
(CP97-2-20,  -15)  requested  that  CPSC 
work  with  them  and  others  on  an 
education  campaign  to  encourage 
consumers  to  read  product  labels  and 
follow  the  directions  and  cautions.  They 
request  this  because  several  of  the 
incidents  occurred  while  the  product 
was  not  in  its  original  container  and, 
therefore,  child-resistant  packaging 
would  not  have  prevented  the  incidents. 

Response:  The  Commission  agrees 
that  education  has  value  when  used  to 
conununicate  a  safety  message. 
Consumers  need  to  be  reminded  to  use 
child-resistant  packaging  properly. 
However,  education  does  not  replace 
the  need  for  child-resistant  packaging. 
Child-resistant  packaging  prevents 
ingestions  and  saves  lives  directly  by 
creating  a  barrier  between  the  child  and 
the  substance. 

(b)  Parental  responsibility.  Comment: 
One  commenter  (CP97-2-4)  indicated 
that  the  issue  was  one  of  parental 
responsibility  and  that  regulation  was 
unnecessary. 

Response:  The  issue  of  parental 
responsibility  and  child  poisoning  is  not 
new.  The  Congressional  Committee  on 


Commerce  dealt  with  this  issue  while 
drafting  the  Poison  Prevention 
Packaging  Act  of  1970.  The  Committee 
report  states,  "  *   *   *  parental 
negligence  is  not  the  primary  cause  of 
poisonings.  There  are  too  many 
potentially  hazardous  products  in  the 
modern  home  to  hope  that  all  of  them 
can  be  kept  out  of  the  reach  of 
children."  Child-resistant  packaging 
creates  a  barrier  between  the  child  and 
the  hazardous  product  when  adult 
vigilance  is  insufficient.  Therefore,  the 
Commission  proposes  a  rule  to  protect 
from  ingesting  products  having  the  same 
potential  aspiration  hazard  as  other 
products  that  currently  are  required  to 
have  child-resistant  packaging. 

(c)  Labeling.  Comment:  Comments 
(CP97-2-6,  -25)  were  received  stating 
that  the  labeling  required  under  the 
FHSA  was  adequate  to  protect  against 
the  hazard  and  that  child-resistant 
packaging  was  therefore  unnecessary. 

Response:  Labels  make  important 
information  available  to  the  consiuner; 
however,  poisoning  data  demonstrate 
the  inadequacy  of  labeling  alone  as  an 
injury  prevention  strategy.  The  PPPA 
itself  recognizes  that  FHSA  labeling  is 
not  necessarily  adequate  to  protect 
children  by  giving  the  Commission  the, 
ability  to  require  child-resistant 
packaging  for  products  that  are  toxic 
and  thus  already  have  to  bear 
precautionary  labeling  including  "Keep 
out  of  the  reach  of  children."  Human 
experience  shows  that  it  is  iuu"ealistic  to 
expect  labels  to  provide  the  same  degree 
of  protection  as  child-resistant 
packaging. 

(d)  Garage  storage.  Comment:  A 
comment  (CP97-2-1)  stated  that 
automotive  products  should  not  be 
included  because  they  are  stored  in  the 
garage  and  children  do  not  have  access 
to  them. 

(e)  Response:  The  NEISS  and  TESS 
data  included  in  the  ANPR  demonstrate 
that  children  do  gain  access  to 
automotive  products.  These  products 
should  be  in  child-resistant  packaging  if 
they  contain  hydrocarbons  and  can  be 
aspirated.  Several  companies 
voluntarily  package  their  hydrocarbon- 
containing  automotive  products  in 
child-resistant  packaging. 

(f)  Graffiti  and  "huffing. "  Comment: 
One  commenter  (CP97-2-25)  stated  that 
child-resistant  packaging  of  aerosol 
paints  would  not  prevent  vandalism  or 
inhalant  abuse  (huffing). 

Response:  The  Commission  agrees 
with  the  commenter.  The  purpose  of 
this  rulemaking  is  to  prevent  children 
imder  5  years  of  age  from  ingesting 
products  that  result  in  serious  injury.  To 
the  extent  that  graffiti  and  huffing  are 
done  by  older  children,  this 
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recommended  i  ule  would  have  little,  if 
any,  effect  on  tl  lese  behaviors.  To  the 
extent  the  conu  lent  argues  that  aerosols 
should  not  be  s  ibject  to  the  rule,  most 
(those  that  exp(  1  the  substance  as  a 
mist)  are  not. 

(g)  Increased  risk  of  injury  to  children. 
Comment:  The  "osmetics,  Toiletries, 
and  Fragrance  i  issociation  (CP97-2-28) 
commented  tha  t  requiring  child- 
resistant  packaj  ing  on  baby  oil  could 
result  in  an  inci  ease  in  babies  falling 
from  changing  1  ables  or  an  increase  in 
drowning  incid  jnts  in  bath  tubs  because 
parents  would  1  lave  to  use  both  hands 
to  open  the  pac  cage. 

Response:  According  to  the  CTFA, 
about  70  percer  t  of  baby  oil  is  used  on 
adults  and  not  1  labies.  The  comment 
assumes  that  ac  ults  who  use  baby  oil  on 
children  now  u  le  only  one  hand  to  open 
and  squirt  out  t  le  product.  The  CTFA 
provided  no  evi  dence  to  support  this. 
Containers  for  c  ther  baby  products, 
including  tubes  or  jars,  often  require 
two  hands  to  oj  en  or  use.  The  labeling 
on  baby  powde  ■,  for  example,  instructs 
parents  to  sprin  kle  the  powder  into  their 
hands  and  then  rub  it  on  the  baby.  The 
comment  also  a  ssumes  that  two  hands 
are  required  to  )pen  all  child-resistant 
packaging.  In  fact,  however,  there  are 
child-resistant  Resigns  that  can  be 
opened  with  onje  hand.  Further,  parents 
can  open  the  baby  oil  container  ahead 
of  time.  The  Commission  finds  it  highly 
unlikely  that  ba  by  oil  in  child-resistant 
packaging  woul  d  increase  the  number  of 
falls  and  drown  ing  incidents. 

E.  Injury  Data 

The  foUowin  ;  section  updates  the 
ingestion  data  f  om  household  chemical 
products.  The  i  ijury  data  reviewed  at 
the  time  the  Ah  PR  was  issued  did  not 
include  cosmet  c  products.  The  CPSC 
staff  has  now  re  viewed  ingestions  of 
cosmetics  prod  ict  categories,  including 
nail  products,  sunscreen  and  suntan 
preparations,  bi  th  oil  and  creams, 
lotions,  and  ma  te-up,  and  the  results 
are  outlined  below,  along  with  a 
separate  discus  lion  of  baby  oil  ingestion 
data. 

1.  Household  chemicals. 

The  CPSC  mc  intains  the  NEISS 
database  of  proi  iuct-related  injuries  that 
were  treated  in  iiospital  emergency 
rooms.  The  NE  SS  data  are  derived  from 
a  statistical  san  pie  of  hospital 
emergency  rooi  is  in  the  United  States. 
However,  man>  ingestion  exposures  are 
handled  by  Poi  ion  Control  Centers  and 
are  not  treated  n  emergency  rooms.  The 
TESS  database,  which  includes  calls  to 
poison  control  :enters,  is  not  a 
statistical  samp  e.  and  the  numbers  of 
incidents  caxmt  it  be  used  to  make 
national  estima  les.  The  number  of 


exposures  reported  in  TESS  represents  a 
large  percentage  of  the  total  calls  to 
poison  centers  in  a  given  year.  However, 
the  total  annual  number  of  ingestion 
incidents  is  likely  to  be  greater  than  the 
actual  number  of  cases  reported  in 
TESS. 

The  CPSC  staff  examined  the  NEISS 
data  for  ingestions  by  children  under  5 
years  of  age  for  the  years  1995  through 
1997.  The  product  categories  examined 
include  workshop  chemicals,  adhesives, 
lubricants,  metal  polishes,  automotive 
chemicals,  paints,  varnishes,  and 
shellacs,  spot  removers,  and  automotive 
waxes,  polishes,  and  cleaners.  There 
were  an  estimated  6,800  ±  1,800 
pediatric  ingestions  of  these  products 
seen  in  emergency  rooms  during  the  3- 
year  period. 

In  addition,  the  CPSC  purchases  TESS 
data  for  children  under  5  yeeirs  of  age 
from  the  AAPCC  each  year.  The  data 
purchased  include  reported  exposure 
calls.  Informational  calls  are  not 
purchased.  The  data  do  not  include 
trade  names.  They  are  coded  for  broad 
product  categories  in  a  single  code.  The 
CPSC  staff  examined  unintentional 
ingestion  incidents  from  categories  that 
contain  products  that  may  require  child- 
resistant  packaging  under  the 
regulation.  These  include  carpet, 
upholstery,  leather,  or  vinyl  cleaners; 
automotive  hydrocarbons;  hydrocarbon 
spot  removers;  lubricants;  other 
hydrocarbons;  unknown  hydrocarbons; 
other  or  unknown  rust  removers;  floor 
wax,  polish,  or  sealers;  toluene  or 
xylene  adhesives;  toluene  or  xylene; 
stains;  and  varnish  and  lacquers. 

There  were  44,781  ingestions  of  these 
products  recorded  in  TESS  for  the  years 
1995-1997  (12,592,  16,433,  and  15,756, 
respectively).  Of  these  ingestions,  612 
cases  were  also  coded  as  aspirations. 
According  to  TESS  guidelines, 
aspiration  cases  are  automatically  coded 
as  ingestions  in  the  TESS  system.  Of  the 
aspiration  cases,  122  resulted  in 
"moderate"  medical  outcomes  and  4  in 
"major"  outcomes.  No  deaths  from  these 
product  categories  were  reported  during 
this  period.  A  number  of  children  had 
specific  respiratory  effects  that  were  the 
direct  result  of  the  aspiration  of  the 
product.  These  include  31  cases  of 
pneumonitis,  5  cases  of  respiratory 
depression,  and  1  case  of  pulmonary 
edema. 

Not  all  products  in  these  categories 
contain  hydroceirbons  or  have  a 
viscosity  of  less  than  100  SUS  at  100  °F. 
For  example,  many  of  the  adhesives  and 
lubricants  may  have  viscosities  higher 
than  100  SUS.  However,  the  data 
demonstrate  that  children  do  access  the 
types  of  household  chemical  products 
that  can  contain  hazardous  levels  of 


hydrocarbons.  If  these  products  contain 
hydrocarbons  and  have  viscosities  less 
than  100  SUS  at  100  °F,  children  are  at 
risk  of  aspiration  and  pneumonia.  If  the 
products  are  not  hazardous 
hydrocarbon-dbntaining  products,  the 
proposed  rule  does  not  affect  them. 

(2)  Cosmetics. 

NEISS  does  not  have  specific  codes 
for  cosmetic  products.  Therefore,  NEISS 
data  are  not  included  in  the  review  of 
cosmetics  ingestions.  CPSC  staff 
examined  TESS  data  for  the  years  1995- 
1997  for  4  general  cosmetic  categories 
known  to  have  products  that  contain 
hydrocarbons.  These  include 
miscellaneous  nail  products,  sunscreen 
and  suntan  preparations,  bubble  bath 
and  bath  oil,  and  creams,  lotions,  and 
make-up. 

There  were  74,042  ingestions  of  these 
products  recorded  in  TESS  for  the  years 
1995-1997  (21,850,  25,514,  and  26,678, 
respectively).  Of  these  ingestions,  114 
cases  were  coded  as  aspirations.  Of  the 
aspiration  cases,  5  resulted  in 
"moderate"  medical  outcomes,  2  in 
"major"  outcomes,  and  1  in  a  death 
(from  baby  oil).  A  number  of  children 
had  specific  respiratory  effects  that  were 
the  direct  result  of  the  aspiration  of  the 
product.  These  include  2  cases  of 
pneumonitis,  2  cases  of  respfratory 
depression,  and  1  case  of  respiratory 
arrest. 

As  stated  previously,  not  all  of  the 
products  in  the  categories  contain 
hydrocarbons.  For  example,  bath  oil 
may  contain  hydrocarbons,  but  bubble 
bath  is  usually  an  aqueous  detergent 
solution  that  would  not  be  covered  by 
the  rule.  In  addition,  not  all  of  the 
hydrocarbon-containing  products  in 
each  category  would  require  child- 
resistant  packaging  because  they  have 
viscosities  of  100  SUS  or  more  at  100  °F. 
Creams  and  lotions  that  are  emulsions 
would  also  not  be  included.  For 
example,  the  staff  collected  a 
convenience  sample  of  5  different 
tanning  products  labeled  as  containing 
mineral  oil  and  measured  the  viscosities 
and  percentages  by  weight  of 
hydrocarbons  in  these  products.  Of  the 
five  tanning  products  collected,  one  was 
an  emulsion  (lotion),  two  were  tanning 
oils  with  viscosities  in  the  240  SUS 
range,  and  two  were  tanning  oils  with 
viscosities  in  the  65  SUS  range.  Only 
the  latter  two  products  would  require 
child-resistant  packaging  under  the 
proposed  rule.  This  analysis  cannot  be 
extrapolated  to  identify  the  percentage 
of  products  in  any  category  that  may  fall 
within  the  scope  of  the  reconmiended 
rule.  The  example  illustrates  that  there 
can  be  a  range  of  viscosities  in  cosmetic 
products  in  the  same  category. 
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The  cosmetic  trade  association  argues 
that  the  aspiration  hazard  does  not  exist 
for  cosmetic  products.  However,  some 
companies  warn  about  the  possibility  of 
serious  injury  on  their  labels,  using  the 
following:  "For  external  use  only.  Keep 
out  of  children's  reach  to  avoid  drinking 
and  accidental  inhalation,  which  can 
cause  serifcus  injury.  Should  breathing 
problems  occur,  consult  a  doctor 
immediately."  The  FDA  does  not 
require  this  warning.  The  FDCA  (21  CFR 
740.1(a))  requires  that  "the  label  of  a 
cosmetic  product  bear  a  warning 
statement  whenever  necessary  or 
appropriate  to  prevent  a  health  hazard 
that  may  be  associated  with  the 
product." 

The  TESS  database  documents 
aspirations  from  cosmetic  products.  In 
addition,  the  reported  cases  of  serious 
injuries  and  a  death  from  baby  oil, 
regardless  of  the  circimistances  and 
whether  child-resistant  packaging 
would  have  prevented  them,  reinforce 
and  support  the  potential  hazard  of 
these  products.  The  viscosities  of  these 
products  fall  in  the  range  where 
aspiration  may  be  a  hazard.  The 
poisoning  data  indicate  that  children  are 
accessing  household  chemicals  and 
cosmetics  that  contain  hydrocarbons. 
The  potential  for  serious  injury  exists. 

(3)  Baby  oil. 

The  Commission  was  specifically 
interested  in  incidents  involving  baby 
oil.  A  literature  review  documented  one 
case  of  serious  injury  following 
aspiration  of  baby  oil  (Reyes  de  la 
Rocha,  et  al,  1985).  The  CTFA's 
comment  documented  a  similar  case 
that  resulted  in  permanent  impairment 
of  a  child.  The  limited  details  that  the 
CTFA  supplied  did  not  directly 
correlate  with  the  published  case.  The 
two  cases  may  not  be  the  same. 
Moreover,  there  was  a  death  of  a  child 
following  ingestion  of  baby  oil 
documented  by  the  AAPCC  (Litovitz  et 
al,  1997).  The  CPSC  staff  investigated 
the  circumstances  of  the  death  (IDI 
97030HCC9033);  however,  limited 
information  was  obtained.  The  child 
died  23  days  after  the  ingestion.  There 
was  speculation  that  between  10  and  14 
ounces  of  baby  oil  may  have  been 
ingested,  although  it  was  reported  that 
the  child  was  covered  with  baby  oil. 
According  to  the  AAPCC  report  a  part 
of  the  cap  was  found  in  the  child's 
stomach.  The  CTFA  questioned  the 
circumstances  of  this  death. 
Nevertheless,  the  reported  decrease  in 
oxygen  saturation  and  lung  infiltration 
are  consistent  with  aspiration 
pneumonitis. 

The  CPSC  pm-chased  data  on 
exposures  to  baby  oil  by  children  under 
5  years  of  age  that  AAPCC  had  compiled 


for  the  years  1996  and  1997.  Over  2,500 
incidents  were  reported  during  the  2- 
year  period.  Most  of  these  cases 
involved  ingestion.  Most  of  the  cases 
were  managed  at  home.  Several  children 
exhibited  symptoms  and  were  admitted 
to  the  hospital.  The  CTFA  also 
purchased  these  data  and  commented.  It 
concluded  that  the  data  demonstrate  the 
safety  of  baby  oil. 

The  Commission  is  concerned  about 
products  such  as  baby  oil  that  use 
lightweight  mineral  oil  and  have 
viscosities  in  the  60-99  SUS  range.  The 
authors  of  one  report  of  a  case  involving 
baby  oil  conclude  that  "baby  oil 
aspiration  can  be  one  of  the  causes  of 
acute  respiratory  distress  in  children" 
(Reyes  de  la  Rocha,  1985).  They 
advocate  that  the  latent  danger  of  baby 
oil  needs  to  be  publicized  since  it 
appears  that  baby  oil  is  not  recognized 
as  a  cause  of  diffuse  pneumonia  and 
respiratory  distress.  "This  was 
demonstrated  in  a  recent  case 
documented  in  NEISS 
(981026HEP9021).  An  infant  was 
accidentally  given  baby  oil.  According 
to  the  mother,  she  was  told  by  the 
poison  control  center  and  the 
pediatrician  that  the  child  would  have 
diarrhea.  However,  3  days  later  the 
child  was  admitted  to  the  hospital  with 
pneiunonia.  While  child-resistant 
packaging  would  not  have  prevented 
this  ingestion,  the  case  illustrates  the 
potential  dangers  of  the  lightweight- 
mineral-oil-based  products  with 
viscosities  under  100  SUS. 

F.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

The  PPPA  standards  for  child- 
resistance  and  adult-use-effectiveness 
are  defined  in  16  CFR  1700.15  and  are 
based  on  the  results  of  human 
performance  tests  described  in  16  CFR 
1700.20.  When  tested  according  to  the 
methods,  80  percent  of  tested  children 
(41-52  months  old)  (based  on  200 
children)  must  not  be  able  to  access  the 
package.  In  addition,  most  packages 
must  be  accessible  to  90%  of  tested 
adults  aged  50-70.  The  exceptions  to 
this  are  products  that  require  metal 
containers  with  metal  closures  or 
aerosols.  These  products  must  be 
accessible  to  90%  of  adults  tested  aged 
18  to  45  (16  CFR  1700.15(b)(2)(U)). 
When  this  notice  refers  to  child- 
resistance,  it  also  means  that  the 
package  meets  the  senior  standard, 
unless  otherwise  speoified. 

Before  issuing  a  regulation  under  the 
PPPA,  the  Commission  must  find  that 
child-resistant  packaging  is  technically 
feasible,  practicable,  and  appropriate  for 
the  regulated  products.  15  U.S.C. 
1472(a)(2).  "Technical  feasibility"  may 


be  found  when  technology  exists  or  can 
be  developed  to  produce  packaging  that 
conforms  to  the  standards  described 
above.  "Practicability"  means  that 
packaging  complying  with  the  standards 
can  utilize  modem  mass  production  and 
assembly  line  techniques.  Packaging  is 
"appropriate"  when  complying 
packaging  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  its  intended  storage  or 
use. 

The  CPSC  staff  assessed  the  packaging 
of  a  range  of  products  that  may  be 
included  in  the  rule.  Based  on  that 
assessment,  the  Commission  believes 
that  child-resistant  packaging  is 
technically  feasible,  practicable,  and 
appropriate  for  hydrocarbon-containing 
products.  There  are  currently  three 
product  categories  that  contain 
petroleum-derived  hydrocarbons  and  for 
which  child-resistant  packaging  is 
required  (16  CFR  1700.14(a)(2).  (7),  and 
(15)).  Child-resistant  packaging  that 
meets  the  standards  is  available  and 
compatible  with  these  hydrocarbon- 
containing  products.  Many  of  the 
products  that  would  be  included  in  the 
recommended  rule  are  similar  in 
composition  and  use.  This  section  will 
summarize  technical  information  to 
support  the  findings  for  the  variety  of 
packaging  types  commonly  used  for 
hydrocarbon -containing  products. 

1.  Continuous  threaded  packaging. 
Most  packages  that  contain  liquid 
products  are  currently  sold  with  non- 
child-resistant  continuous  threaded 
(CT)(screw  on)  closures.  These  closures 
can  be  made  of  plastic  or  metal.  This 
type  of  closure  has  been  successfully 
modified  to  be  child-resistant.  There  are 
several  different  types  of  child-resistant 
continuous  threaded  designs.  The  most 
common  is  the  ASTM  type  lA  closures. 
These  are  two-piece  child-resistant 
closures  that  open  by  "pushing  and 
turning."  These  types  of  closures  are 
already  being  used  on  hydrocarbon- 
containing  products,  such  as  liquid 
furniture  polish  and  mineral  spirits. 
These  and  other  types  of  continuous 
threaded  closures  are  available  from 
many  different  manufacturers.  Stock 
closures  are  available  and  come  in  a 
variety  of  sizes,  skirt  lengths,  and  liner 
options.  Plastic-on-metal  closures  are 
also  available  for  products  with  solvents 
that  may  be  incompatible  with  plastics. 

Closures  are  also  available  that  can 
accept  brush  applicators.  Smaller  sizes 
of  these  closures  may  have  to  be 
developed  to  accommodate  the  small 
bottles  used  for  nail  dryers  and  nail 
moisturizers.  These  packages  are  very 
similar  to  those  used  for  nail  primers 
that  contain  methacrylic  acid,  for  which 
the  Commission  recently  required  child- 
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resistant  packag  ng.  64  FR  32799  (June 
18,  1999). 

In  most  cases,  the  development  of 
new  closures  or  sizes  will  be 
unnecessary.  However,  modifications  to 
the  bottle  neck  f  nish  and/or  to  the 
existing  sorting  i  ind  capping  equipment 
may  be  necessar !  to  change  from  non- 
child-resistant  t(  child-resistant 
continuous  thre.  ded  packaging. 

(2)  Dispensing  packaging  (inserts  and 
flip-tops).  The  st  aff  examined  some 
cosmetic  produc  ts  that  would  be 
included  in  the  i  ecommended  rule. 
Many  baby  oil,  simtan  oil,  and  bath  oil 
products  are  cm  'ently  packaged  with 
dispensing  capa  )ility.  Several  different 
packaging  desigi  is  are  being  used, 
including  restricted  orifice  plug  inserts, 
flip-top  dispens<TS,  and  finger  pump 
dispensers. 

The  plug  insei  ts  and  the  flip  caps 
both  function  b\  decreasing  the  orifice 
of  the  opening  o  the  bottle.  The  plug 
insert  fits  flush  uith  the  opening  of  the 
bottle  and  does  i  lot  interfere  with  the 
function  of  the  dosure.  A  child-resistant 
continuous  threided  closure  can  replace 
the  existing  non  child-resistant  closure 
as  described  aba  ve.  The  CPSC  is  not 
aware  of  any  coi  imercially  available 
child-resistant  f  ip-top  closures  for 
liquids.  Howeve  r,  pluginserts  with 
child-resistant  c  osures  can  be ' 
substituted  and  lerve  the  same  function. 
Plug  inserts  are  i  :ompatible  with 
mineral-oil-base  1  cosmetics  because 
several  of  the  co  >metic  products 
currently  use  pli  ig  inserts. 
Manufacturers  n  lay  have  to  change 
bottle  neck  finis  les  or  buy  plug  insert 
equipment  if  the  y  are  not  currently 
using  the  inserts . 

(3)  Pump  disp9nsers.  Some  suntan 
oils  are  availabU  with  finger  pumps. 
The  Commissioi  i  recently  addressed  the 
child-resistance  of  finger  pumps  during 
the  minoxidil  ni  lemaking.  In  a  comment 
in  that  rulemaki  ig,  a  manufacturer  said 
that  it  could  ma  :e  a  child-resistant 
finger  pump.  Th  b  finger  sprayer  for 
minoxidil  has  tc  be  metered  to  deliver 

a  specific  dose. '  'his  is  not  the  case  for 
hydrocarLwn-coi  itaining  products; 
therefore,  the  de  velopment  of  a  finger 
sprayer  for  these  products  should  be 
less  complicatec  . 

Companies  us  ing  huger  pumps  have 
other  options.  O  her  products  in  this 
category  use  plu  i  inserts  as  described 
above.  In  additii  n,  there  are  several 
child-resistant  overcaps  being 
developed  speci  ically  for  pump 
sprayers. 

Some  of  these  alternatives  are  more 
complex  than  omers  and  would  require 
more  time  and  r  loney  to  complete. 

(4)  Aerosols  a  id  trigger  sprayers.  Any 
the  proposed 


product  meeting 


requirements  that  is  in  aerosol,  pump, 
or  trigger  sprayer  packaging,  and  that  is 
expelled  as  a  stream,  must  be  in  a  child- 
resistant  package.  Child-resistant 
aerosol  overcaps  are  available  on  the 
market.  There  are  several  designs  that 
are  also  senior  friendly.  Since  the 
overcaps  do  not  come  in  contact  with 
the  products,  compatibility  of  overcaps 
is  not  an  issue. 

For  products  that  currently  use  a 
trigger  sprayer,  the  CPSC  is  aware  of  a 
child-resistant  trigger  sprayer  on  the 
market  and  of  several  other  designs 
under  development.  The  Commission 
addressed  the  issue  of  child-resistant 
trigger  sprayers  during  the  fluoride 
rulemaking" {63  FR  29949). 

(5)  Metal  container  closures.  There  are 
several  designs,  including  snap  caps 
and  CT's,  that  are  child-resistant  and 
can  be  used  with  metal  cans.  These 
types  of  closures  are  currently  being 
used  on  lighter  fluids  and  some  paint 
solvents.  They  are  commercially 
available  and  compatible  with 
hvdrocarbons. 

The  CPSC  concludes  that  the 
available  data  support  the  finding  that  it 
is  technically  feasible,  practicable,  and 
appropriate  to  produce  special 
packaging  for  products  that  contain  10 
percent  hydrocarbons  or  more  by  weight 
with  a  viscosity  less  than  100  SUS  at 
100  °F. 

G.  Effective  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
final  regulation  is  issued,  except  that, 
for  good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
finds  that  it  is  in  the  public  interest  to 
do  so.  15  U.S.C.  1471  note. 

This  rulemaking  covers  diverse 
groups  of  products  with  diverse 
packaging.  Some  of  the  packaging 
changes  may  be  minimal,  while  others 
may  be  more  extensive.  For  example, 
even  though  there  are  child-resistant 
packages  readily  available,  changes  from 
tool  design  to  product-filling-line 
equipment  may  be  required  to  replace 
some  of  the  non-child-resistant 
packaging  with  various  types  of  child- 
resistant  packaging.  In  addition,  there 
are  multiple  options  available  to 
manufacturers.  Cost  and  consumer 
preference  may  play  a  role  in 
determining  which  child-resistant 
feature  is  best  suited  to  a  product.  Not 
all  products  in  the  same  product 
category  may  take  the  same  time  to 
change  to  child-resistant  packaging. 
However,  the  CPSC  estimates  that  all  of 
these  packaging  changes  could  be 
achieved  within  1  year.  Therefore,  the 
Commission  proposes  an  effective  date 


of  1  year  after  publication  of  the  final 
rule. 

H.  Economic  Considerations 

1.  Introduction.  Under  the  Regulatory 
Flexibility  Act,  the  Commission  must, 
when  proposing  a  rule,  either  assess  the 
impact  of  a  regulation  on  small  entities 
or  certify  that  there  will  not  be  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
This  section  summarizes  information 
about  the  potential  impact  on  small 
businesses  for  both  household  chemical 
products  and  cosmetics  and  about  the 
likely  costs  of  packaging.  After 
considering  the  available  information, 
and  the  factors  referred  to  in  15  U.S.C. 
1472(b),  the  Commission  concludes  that 
the  proposed  rule  is  reasonable. 

Three  trade  associations  provided 
comments  on  economic  issues:  the  Arts 
&  Creative  Materials  Institute  ("ACMI"); 
CSMA;  and  CTFA.  The  comments 
focused  on  (1)  costs  of  child-resistant 
packaging  for  specific  types  of 
packaging  or  products  and  (2)  the  effects 
of  the  proposal  on  some  manufacturers 
because  of  the  uniqueness  of  their 
products.  Only  a  few  individual 
companies  provided  comments  relating 
to  economic  issues. 

Below,  the  Commission  provides 
information  on  the  products  likely  to 
contain  hydrocarbons  with 
characteristics  subject  to  the  proposal. 
Hydrocarbon-containing  products 
regulated  under  the  FHSA  and  FDCA 
are  discussed  separately. 

2.  Hydrocarbon-containing  products- 
regulated  under  the  FHSA. 

(a)  Market  information.  Hydrocarbon- 
containing  products  for  consumer  use 
that  cire  regulated  under  the  FHSA 
appear  in  many  product  categories, 
including  adhesives,  air  fresheners,  all 
purpose  cleaners,  all  purpose  lubricants, 
art  materials  such  as  markers, 
automotive  fluids  and  cleaners,  metal 
cleaners  and  polishes,  paint  solvents, 
shoe  polishes,  spot  removers,  and  water 
repellents.  The  products  are  dispensed 
in  aerosol,  gel,  liquid  and  solid  form. 

Based  on  a  survey  of  just  a  "few"  of 
its  400  member  companies,  the  CSMA 
reported  that  an  average  of  about  80 
million  units  of  hydrocarbon-containing 
products  are  sold  annually.  The  CSMA 
said  its  members  consider  product 
formulation  to  be  confidential  business 
information.  One  individual  company 
reported  annual  average  sales  of  about  2 
million  units  of  hydrocarbon-containing 
products  in  bottles  and  cans.  However, 
no  information  on  product  categories  or 
formulations  was  provided. 

Table  I  provides  1996  dollar  and  unit 
sales  for  some  categories  of  automotive 
and  household  cleaning  products  that 
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are  likely  to  contain  products 
formulated  with  hydrocarbons. 
However,  the  data  do  not  reveal  the 


share  of  the  market  attributable  to 
hydrocarbon-containing  products  with 
characteristics  that  meet  the  criteria  for 


the  proposed  rule  or  that  are  now 
packaged  in  child-resistant  packaging. 


Table  1  .—Selected  Household  Product  Categories  Likely  To  Contain  Products  Formulated  With 

Hydrocarbons 


Product  category 


$  Sales 
(millions) 


Units' 
(millions) 


Average  re- 
tail price  ($) 


Auto  treatments/  other  auto  fluids  

Auto  waxes/polishes  

Fumiture  polisti 

Floor  cleaners,  wax,  wax  removers 

Shoe/vinyl  polish,  cleaner/wax  , 

Specialty  cleaner,  polish 

Household  lubricants  

Source:  Share  Facts,  Find/SVP,  1996 

^  Units  are  defined  by  Share  Facts  as  16  oz.  equivalents 


276.9 

218.5 

212.0 

109.7 

31.0 

48.4 

13.6 


164.6 
83.9 
54.0 
47.6 
13.1 
9.5 
7.1 


1.68 
2.60 
3.93 
2.30 
2.37 
5.09 
1.92 


The  Table  1  data  do  not  include 
paints,  coatings,  or  art  materials. 
Although  the  National  Paint  and 
Coating  Association  ("NPCA"),  which 
represents  about  half  of  the 
manufacturers  or  fillers  of  aerosol 
paints,  noted  that  many  aerosol  paint 
formulas  contain  hydrocarbons,  the 
association  did  not  provide  unit  or 
dollar  sales  for  these  products. 
However,  products  packaged  in  aerosol 
containers  that  deliver  a  fine  mist  spray 
would  not  be  subject  to  the  proposed 
rule.  Additionally,  non-aerosol  paints 
are  not  subject  to  the  proposed  rule 
because  of  their  high  viscosity. 

The  ACMI  represents  about  200 
member  companies  that  manufacture  art 
and  creative  materials.  ACMI  siu^'eyed 
its  members  and  reported  that  less  than 
60  (exact  number  unknown)  sell 
products  that  the  proposal  would  cover. 
The  association  wrote  that  the  products 
to  which  the  proposal  would  apply  are 
fairly  specialized  products  used  by 
adults  (product  types  unspecified)  in 
the  art/hobby  fields  and  that  the 
products  may  not  have  a  large  sales 
volume.  ACMI  did  not  provide  unit  or 
dollar  sales. 

(b)  Packaging  costs.  Neither  the  ACMI 
nor  CSMA  provided  information  on  the 
potential  costs  of  providing  child- 
resistant  packaging  for  their  members' 
products.  The  ACMI  reported  that  its 
members  did  not  provide  sufficient  cost- 
related  information  to  respond  to  the 
request.  ACMI  wrote  that  some  member 
manufacturers  are  voluntarily  using 
child-resistant  packaging  for  certain 
hazardous  products  and  that  since 
members  "tend  to  support  the  proposal 
and  have  products  already  in  child- 
resistant  packaging,  it  would  not  appear 
to  raise  major  cost  obstacles." 

While  neither  ACMI  nor  CSMA 
provided  information  on  potential  costs, 
it  might  be  noted  that  incremental  costs 
for  child-resistant  packaging  typically 


range  from  $0,005  to  $0.02  per  package. 
For  products  using  a  recently  developed 
child-resistant  trigger  spray,  incremental 
costs  will  amount  to  about  $0,025  per 
package. 

(c)  Small  business  effects.  The 
Commission  does  not  know  the  universe 
of  companies  that  would  be  affected  by 
the  proposed  requirement.  At  least 
1,500  large  and  small  companies  were 
notified  of  the  proposal  through  trade 
associations  and  individual  mailings. 
However,  the  responses  to  the  ANPR 
provided  no  information  indicating  that 
small  businesses  would  be  significantly 
affected  by  the  proposed  child-resistant- 
packaging  requirement.  Additionally, 
there  are  several  reasons  to  believe  that 
the  proposed  rule  would  not  have  a 
significant  impact  on  affected 
companies.  Some  manufacturers  of 
household  products  that  are  subject  to 
the  proposal  are  currently  providing 
child-resistant  packaging. 
Manufacturers  of  household  products 
typically  have  diverse  product  lines  that 
also  include  product  formulations  that 
would  not  be  included  under  the 
proposal.  Thus,  the  number  of  products 
that  would  require  child-resistant 
packaging  may  represent  a  small 
proportion  of  a  firm's  production. 
Finally,  the  firms  would  be  able  to 
exhaust  existing  inventory,  since  the 
rule  would  not  apply  to  products 
packaged  before  the  effective  date. 

Only  two  individual  small  companies 
commented  on  the  packaging  costs  that 
would  be  incurred  to  convert  their 
products  to  child-resistant  packaging. 
While  both  indicated  there  would  be  an 
economic  burden,  neither  provided 
specific  cost  information.  "The  product 
of  one  company  is  packaged  in  an 
aerosol  container  and  delivers  a  fine 
mist  spray:  the  product  of  the  other 
company  is  packaged  in  a  tube  with  a 
restricted-flow  moist-fiber  applicator 
tip.  Neither  of  these  package  types 


would  be  covered  under  the  proposed 
rule;  thus,  the  proposal  will  have  no 
effect  on  these  companies. 

Based  on  the  response  to  the  ANPR, 
and  the  wide  availability  and  relatively 
small  incremental  costs  of  child- 
resistant  packaging,  the  Commission 
certifies  that  the  proposed  rule,  if 
promulgated  and  as  it  relates  to 
products  regulated  under  the  FHSA, 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

3.  Hydrocarbon-containing  products 
regulated  under  the  FDCA. 

(a)  Market  information.  Mineral  oil,  a 
hydrocarbon  available  in  a  wide  range 
of  viscosities,  is  used  in  a  number  of 
personal  care  products  regulated  under 
the  FDCA.  Products  containing  mineral 
oil  and  having  a  low  viscosity,  such  as 
some  baby  oils,  bath,  massage,  and 
sensual  aroma  oils,  eye  makeup 
removers,  and  nail  care  and  sun  care 
preparations,  would  also  be  covered 
under  the  proposed  rule.  While  many  of 
these  products  are  typically  sold 
separately,  others  are  sold  as  part  of  a 
gift  box  that  includes  several  items,  for 
example,  fragrant  bath  oil  packaged 
with  a  soap  and  powder.  The  products 
may  have  aerosol,  foam,  gel.  liquid, 
lotion,  and  solid  formulations,  and  use 
a  variety  of  deliverj'  systems. 

The  CTFA,  which  represents  about 
275  manufacturers  of  cosmetic  products, 
commented  that  most  cosmetics  product 
categories  containing  mineral  oil  are 
marketed  in  solid  form  and  thus  do  not 
present  an  aspiration  hazard.  The 
association  also  noted  that  only  a  few  of 
the  cosmetics  in  liquid  form  would  be 
subject  to  the  contemplated  child- 
resistant  packaging  requirement.  This  is 
because  most  exceed  the  viscosity  limit 
and/or  contain  less  than  10% 
hydrocarbons. 

Many  baby  oil  products  are  available 
in  cream,  lotion,  and  gel  formulations. 
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a  commercially  available  package  with  a 
child-resistant  closure  and  a  restricted- 
neck  fitting,  and  a  dispensing  cap  with 
a  flip  top  is  under  development.  CTFA 
commented  that  a  marketer  of  eye 
makeup  remover  reported  the 
incremental  cost  for  child-resistant 
packaging  for  the  company's  product 
would  amount  to  1.5  cents. 
Additionally,  the  incremental  cost  for  a 
recently  developed  child-resistant 
trigger  spray  is  about  $0,025  per  unit. 

There  is  an  unknown  quantity  of  nail 
care  products  that  the  proposal  may 
affect.  Samples  of  mineral-oil- 
containing  cuticle  and  nail  oils  CPSC 
staff  examined  were  packaged  with  13- 
20mm  diameter  neck  finishes  on  bottles 
with  built-in  applicator  brushes.  They 
contain  0.4  to  1.0  oz  of  product.  It  may 
be  necessary  for  some  suppliers  to 
change  the  closure  and  bottle  finish  in 
order  to  accommodate  potentially 
available  child-resistant  packaging. 
There  are  at  least  two  U.S.-based 
packaging  manufacturers  that  could 
develop  child-resistant  closures  with 
applicator  brushes.  No  information  is 
available  regarding  the  incremental  cost 
of  such  packaging. 

In  addition  to  the  incremental  cost  of 
child-resistant  packaging,  manufacturers 
may  also  incur  one-time  start-up  costs. 
Initial  costs  vary  widely  according  to 
the  product  and  to  the  extent  of  package 
redesign.  CTFA  provided  estimates  of 
one-time  packaging  costs  based  on  the 
member  survey  noted  earlier.  The 
estimates  for  child-resistant  packaging 
for  baby  oil,  bath  oil,  and  sunscreen 
products  ranged  from  $163,000  to  $1.5 
million  and,  depending  upon 
manufacturer,  included  research  and 
development,  new  bottle  molds,  new 
custom-designed  caps,  and  new  tooling 
for  product-filling  lines.  No  specific 
information  was  provided  to  support 
these  costs. 

One  manufacturer,  providing 
comments  independent  of  the  CTFA, 
estimated  the  start-up  costs  for  child- 
resistant  packaging  for  baby  oil  at 
$122,000  for  tooling  and  changing  parts, 
assuming  that  only  the  closure  changed 
and  bottle  shapes  and  sizes  were  not 
affected.  The  estimates  for  tooling  and 
changing  parts  for  child-resistant 
packaging  for  a  taiming  oil,  moisture 
lotion,  and  bath  oil  ranged  from  $6,100 
to  $85,100. 

(c)  Small  business  effects.  The 
concerns  of  some  cosmetics 
manufacturers  center  on  the  need  for 
custom-design  packaging,  especially  for 
products  with  small  markets,  and  on  the 
effect  of  using  child-resistant  packaging 
on  exports.  As  noted  earlier,  CTFA  did 
not  provide  information  regarding  the 
identity  of  responding  companies;  thus. 


the  Commission  does  not  know  if  these 
manufacturers  are  small  businesses.  The 
high  start-up  cost  estimates  for  custom- 
design  child-resistant  packaging  were 
discussed  above.  One  unidentified 
CTFA  member  commented  that 
"packaging  aesthetics  is  an  integral 
element  of  cosmetics  and  [is]  a  key 
factor  in  packaging  decisions  and 
ultimately,  consumer  purchases." 
Several  companies  indicated  that  they 
would  be  forced  to  discontinue  various 
products  if  child-resistant  closures  were 
required,  because  product  sales  would 
not  support  the  costs  of  providing  the 
packaging.  Data  regarding  types  of 
product,  formulation,  sales  volume,  and 
projected  packaging  costs  were  not 
provided. 

A  number  of  CTFA  member 
companies  also  expressed  concerns 
regarding  exports  of  child-resistant 
packaged  cosmetics.  According  to 
CTFA.  packaging  requirements  for 
cosmetics  would  adversely  impact 
global  sales  because  "of  a  negative 
consumer  perception  in  foreign 
countries  about  the  safety  of  the  U.S. 
product  with  a  child-resistant  closure 
versus  the  foreign  competitor's  product 
that  is  not  child  resistant."  The 
association  also  commented  that  a 
foreign  competitor's  packaging  cost 
could  be  lower  than  the  U.S.  product 
with  a  child-resistant  closure  and  that 
consumers  would  buy  the  cheaper 
product  in  many  cases.  The  association 
did  not  provide  comparisons  between 
foreign  and  domestic  costs  or  data 
regarding  the  value  of  exports  that  the 
proposal  may  impact.  The  proposed  rule 
does  not  require  companies  that  export 
affected  cosmetic  products  to  use  child- 
resistant  packaging  for  their  exports. 

CTFA  reports  that  one  member 
company  manufacturing  a  massage  oil 
packaged  with  a  continuous  threaded 
closure  and  a  restricted  flow  opening 
would  drop  the  product  rather  than 
provide  child-resistant  packaging. 
According  to  CTFA,  the  product,  selling 
at  retail  for  $26  (6.7  oz)  has  low  sales 
volume  that  does  not  make  it  "worth  the 
investment  to  refit  with  special 
packaging."  No  estimate  of  the 
magnitude  of  the  investment  for  child- 
resistant  packaging  was  provided. 
Additionally,  CTFA  reported  that  one 
manufacturer  of  nail  products  said  it 
would  discontinue  two  products  if 
child-resistant  packaging  were  required. 
A  second  nail-product  manufacturer 
anticipated  that  child-resistant 
packaging  would  cost  several  thousand 
dollars  for  custom  cap  retooling  and 
result  in  a  40%  increase  (imstated  dollar 
value)  in  ongoing  packaging  costs.  The 
size  of  these  businesses  is  unknown. 
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The  Commission  does  not  know  the 
universe  of  companies  that  would  be 
affected  by  the  proposed  requirement 
for  child-resistant  packaging  for 
products  regulated  imder  the  FDCA. 
The  Commission  requests  that 
suppliers,  especially  small  businesses 
and  organizations  representing  small 
businesses,  provide  specific  information 
about  their  products  and  the  effect  the 
proposed  rule  would  have  on  them.  The 
responses  to  the  ANPR  did  not  indicate 
that  many  small  businesses  would  be 
affected.  The  wide  availability  and 
relatively  small  incremental  costs  of 
child-resistant  packaging  relative  to  the 
retail  price  of  cosmetic  products  suggest 
that  few  firms  should  have  a  significant 
economic  burden. 

Based  on  the  economic  information 
available  on  the  proposed  rule  affecting 
products  regulated  imder  the  FDCA,  the 
Commission  certifies  that  the  proposed 
rule,  if  promulgated,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

-I.  Preliminary  Environmental 
Assessment 

Pursuant  to  the  National 
Enviromnental  Policy  Act,  and  in 
accordance  with  the  Coimcil  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Conmiission  has 
preliminarily  assessed  the  possible 
environmental  effects  associated  with 
the  proposed  packaging  requirements 
for  household  products  that  contain 
hydrocarbons  of  low  viscosity. 

The  Commission's  regulations  at  16 
CFR  1021.5(c)(3)  state  that  the  rules 
requiring  special  packaging  for 
consumer  products  normally  have  little 
or  no  potential  for  affecting  the  human 
environment.  Preliminary  analysis  of 
the  impact  of  this  proposed  rule 
indicates  that  child-resistant  packaging 
requirements  for  the  production  of 
marketers  of  low-viscosity  hydrocarbon- 
containing  products  under  the  proposed 
rule  will  have  no  significant  effects  on 
the  environment.  The  manufactiu-e,  use, 
and  disposal  of  child-resistant  closures 
will  present  the  same  environmental 
effects  as  do  non-child-resistant 
closures. 

J.  Executive  Orders 

This  proposed  rule  has  been 
evaluated  in  accordance  with  Executive 
Order  No.  13,083,  and  the  rule  raises  no 
substantial  federalism  concerns. 

Executive  Order  No.  12,988  requires 
agencies  to  state  the  preemptive  effect, 
if  any,  to  be  given  the  regulation.  The 
preemptive  effects  of  these  rules  is 
established  by  Section  7  of  the  PPPA, 
which  states: 


(a)  *   *   *  whenever  a  standard  *   *   * 
under  [the  PPPA)  applicable  to  a  household 
substance  is  in  effect,  no  State  or  political 
subdivision  of  a  State  shall  have  any 
authority  either  to  establish  or  continue  in 
effect,  with  respect  to  such  household 
substance,  any  standard  for  special  packaging 
(and  any  exemption  therefrom  and 
requirement  related  thereto)  which  is  not 
identical  to  the  (PPPA)  standard  [and 
exemption,  etc.). 

15  U.S.C.  1476(a). 

Subsection  (b)  of  15  U.S.C.  1476 
provides  a  circumstance  under  which 
subsection  (a)  does  not  prevent  the 
Federal  Government  or  the  government 
of  any  State  or  political  subdivision  of 
a  State  from  establishing  or  continuing 
in  effect  a  special  packaging 
requirement  applicable  to  a  household 
substance  for  its  own  [governmental] 
use,  and  which  is  not  identical  to  the 
standard  applicable  to  the  product 
under  the  PPPA.  This  occurs  if  the 
Federal,  State,  or  political  subdivision 
requirement  provides  a  higher  degree  of 
protection  from  such  risk  of  injury  than 
the  consumer  product  safety  standard. 

Subsection  (c)  of  15  U.S.C.  1476 
authorizes  a  State  or  a  political 
subdivision  of  a  State  to  request  an 
exemption  ft-om  the  preemptive  effect  of 
a  special  packaging  requirement.  The 
Commission  may  grant  such  a  request, 
by  rule,  where  the  State  or  political 
subdivision  standard  or  regulation  (1) 
would  not  cause  the  household 
substance  to  be  in  violation  of  the 
Federal  standard,  (2)  provides  a 
significantly  higher  degree  of  protection 
from  the  risk  of  injury  than  does  the 
Federal  standard  and  (3)  does  not 
unduly  burden  interstate  commerce. 

K.  Trade  Secret  or  Proprietary 
Information 

Any  person  responding  to  this  notice 
who  believes  that  any  information 
submitted  is  trade  secret  or  proprietary 
should  specifically  identify  the  exact 
portions  of  the  document  claimed  to  be 
confidential.  The  Commission's  staff 
will  receive  and  handle  such 
information  confidentially  and  in 
accordance  with  section  6(a)  of  the 
Consumer  Product  Safety  Act  ("CPSA"), 
15  U.S.C.  2055(a).  Such  information  will 
not  be  placed  in  a  public  file  and  will 
not  be  made  available  to  the  public 
simply  upon  request.  If  the  Commission 
receives  a  request  for  disclosure  of  the 
information  or  concludes  that  its 
disclosure  is  necessary  to  discharge  the 
Commission's  responsibilities,  the 
Commission  will  inform  the  person  who 
submitted  the  information  and  provide 
that  person  an  opportunity  to  present 
additional  information  and  views 
concerning  the  confidential  nature  of 
the  information.  16  CFR  1015.18(b). 


The  Commission's  staff  will  then 
make  a  determination  of  whether  the 
information  is  trade  secret  or 
proprietary  information  that  cannot  be 
released.  That  determination  will  be 
made  in  accordance  with  applicable 
provisions  of  the  CPSA;  the  Freedom  of 
Information  Act  ("FOLA"),  5  U.S.C. 
552b;  18  U.S.C  1905;  the  Commission's 
procedural  regulations  at  16  CFR  Part 
1015  governing  protection  and 
disclosure  of  information  under 
provisions  of  FOLA;  and  relevant 
judicial  interpretations.  If  the 
Commission  concludes  that  any  part  of 
information  that  has  been  submitted 
with  a  claim  that  the  information  is  a 
trade  secret  or  proprietary  is  disclosable. 
it  will  notify  the  person  submitting  the 
material  in  writing  and  provide  at  least 
10  calendar  days  from  the  receipt  of  the 
letter  for  that  person  to  seek  judicial 
relief.  15  U.S.C.  2055(a)(5)  and  (6);  16 
CFR  1015.19(b). 

List  of  Subjects  in  Iff  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Reporting  and 
recordkeeping  requirements. 

Effective  date.  The  Commission 
proposes  that  the  rule  become  effective 
1  year  after  publication  of  the  final  rule. 
This  period  will  allow  manufacturers  to 
make  any  changes  in  their  production 
needed  to  comply  with  the  standard 
without  unduly  delaying  the  safety 
benefits  expected  from  the  rule. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  16  CFR  1700.14  as  set  forth 
below. 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1471-1476. 

Sees.  1700.1  and  1700.14  also  issued  under 

15  U.S.C.  2079(a). 

2.  In  §  1700.14  add  new  paragraphs 
(a)(30)  and  (a)(31)  to  read  as  follows: 

§  1700.14    Substance  requiring  special 
packaging. 

(a)  *   *   * 

(30)  Hazardous  substances  containing 
low-viscosity  hydrocarbons.  All 
prepackaged  noneraulsion-type  liquid 
household  chemical  products  that  are 
hazardous  substances  as  defined  in  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261(f)),  and  that 
contain  10  percent  or  more 
hydrocarbons  by  weight  and  have  a 
viscosity  of  less  than  100  SUS  at  100°  F, 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15(a),  (b),  and 
(c),  except  for  the  following: 

(i)  Products  in  packages  in  which  the 
only  non-child-resistant  access  to  the 
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contents  is  by  a  spray  device  [e.g., 
aerosols  or  pum  3-or  trigger-actuated 
sprays)  that  exp  tls  the  product  solely  as 
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Dated:  Decemb^-  23.  1999 
Sadye  E.  Dunn, 

Secretary.  ConsuH^er 

Commission. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL177-1b;  FRL-6506-4J 

Approval  and  Promulgation  of 
Implementation  Plan:  Illinois 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
an  Illinois'  State  Implementation  Plan 
(SIP)  revision  request  affecting  air 
permit  rules,  submitted  on  July  23, 
1998.  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  request  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  rule.  The  direct  final  rule  will 
become  effective  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  written  comment  on  this  action. 
Should  the  Agency  receive  such 
conmient,  it  will  publish  a  withdrawal 
of  the  final  rule  informing  the  public 
that  the  direct  final  rule  will  not  take 
effect  and  such  public  comment 
received  will  be  addressed  in  a 
subsequent  fined  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  action.  EPA  does 
not  plan  to  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  February  2,  2000. 

ADDRESSES:  Written  comments  should 
be  mailed  to: 

J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-IBJ),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Steele,  Environmental  Engineer, 
Permits  and  Grants  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 


Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-5069. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  December  1,  1999. 
lo  Lynn  Traub, 

Acting  Regional  Administrator,  Region  5. 
IFR  Doc.  99-33625  Filed  12-30-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MT-001-0016b;  FRL-6505-9] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  Revision  for 
Montana;  Revisions  to  the  Missoula 
County  Air  Quality  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  (SIP) 
revisions  submitted  by  the  Governor  of 
Montana  with  a  letter  dated  November 
14,  1997.  This  submittal  consists  of 
several  revisions  to  Missoula  County  Air 
Quality  Control  Program  regulations, 
which  were  adopted  by  the  Montana 
Board  of  Environmental  Review  (MBER) 
on  October  31,  1997.  These  rules 
include  regulations  regarding  general 
definitions,  open  burning,  and  crimined 
penalties.  This  submittal  also  includes 
revisions  to  regulations  regarding 
national  standards  of  performance  for 
new  stationary  sources  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs). 
which  will  be  handled  separately. 
In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sff  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  action  should  do  so  at  this  time. 
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DATES:  Comments  must  be  received  in 
writing  on  or  before  February  2,  2000. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmentcil  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Montana 
Department  of  Environmental  Quality, 
1520  E.  6th  Avenue,  Helena,  Montana, 
59620-0901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  EPA,  Region  VIII,  (303)  312- 
6449. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  November  30,  1999. 
Max  H.  Dodson, 

Acting  Regional  Administrator,  Region  VIII. 
|FR  Doc.  99-33623  Filed  12-30-99;  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart18 
RIN  1018-AF87 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
extend  our  existing  rule  issued 
Thursday,  January  28,  1999  (64  FR 
4328),  and  codified  at  50  CFR  Part  18, 
Subpart  J  to  authorize  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus  during  oil 
and  gas  industry  (Industry)  exploration, 
development,  and  production 
operations  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska.  This 
proposed  rule  authorizes  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus  only  for 
activities  covered  by  our  existing 
regulations  at  50  CFR  Part  18,  Subpart 
J;  incidental  take  resulting  from  any 
subsea  pipeline  activities  located 


offshore  in  the  Beaufort  Sea  is  not 
authorized.  If  made  final,  this  proposed 
rule  would  extend  the  effective  period 
for  the  current  regulations  for  61  days 
through  March  31,  2000. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  January  13,  2000. 
ADDRESSES:  If  you  wish  to  conunent, 
you  may  submit  comments  by  any  one 
of  several  methods. 

1.  By  mail  to:  John  Bridges,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Marine 
Mammals  Management,  1011  East 
Tudor  Road,  Anchorage,  AK  99503. 

2.  By  FAX  by  sending  to:  (907)  786- 
3816. 

3.  By  Internet,  electronic  mail  by 
sending  to:  FW7MMM@fws.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn.:  RIN  1018- 
AF87"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Marine  Mammals  Management  (907) 
786-3810  or  1-800-362-5148. 

4.  By  hand-delivery  to:  U.S.  Fish  and 
Wildlife  Service,  Office  of  Marine 
Mammals  Management,  1011  East 
Tudor  Road,  Anchorage.  AK  99503. 

Comments  and  materials  received  in 
response  to  this  action  are  available  for 
public  inspection  during  normal 
working  hours  of  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  at  the  Office  of 
Marine  Mammals  Management,  U.S. 
Fish  and  Wildlife  Serx'ice,  1011  E. 
Tudor  Road,  Anchorage,  AK  99503. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bridges,  Office  of  Marine  Mammals 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503,  Telephone  (907) 
786-3810  or  1-800-362-5148. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (Act)  gives  the 
Secretary  of  the  Interior  (Secretary) 
through  the  Director  of  the  U.S.  Fish 
and  Wildlife  Service  (We)  the  authority 
to  allow  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  in  response  to 
requests  by  U.S.  citizens  (you)  [as 
defined  in  50  CFR  18.27(c)]  engaged  in 
a  specified  activity  (other  than 
commercial  fishing)  in  a  specified 
geographic  region.  We  may  grant 
permission  for  incidental  takes  for 
periods  of  up  to  5  years.  On  January  28, 
1999,  we  published  in  the  Federal 
Register  (64  FR  4328)  regulations  to 


allow  such  incidental  takes  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska  for  the  period  January 
28,  1999,  through  January  30.  2000. 
These  regulations  were  based  on  the 
findings  for  the  1-year  period  that  the 
effects  of  oil  and  gas  related  exploration, 
development,  and  production  activities 
in  the  Beaufort  Sea  and  adjacent 
northern  coast  of  Alaska  would  have  a 
negligible  impact  on  polar  bears  and 
Pacific  walrus  and  their  habitat  and  no 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaska  Natives,  if 
certain  conditions  were  met. 

Our  present  action  proposes  to  extend 
the  current  regulations,  which  are 
located  at  50  CFR  Part  18.  Subpart  J, 
through  March  31,  2000.  This 
rulemaking  will  avoid  a  lapse  in  these 
regulations  that  could  occur  while  we 
consider  public  comment  on  our 
proposed  regulations  published 
December  9,  1999  (64  FR  68973),  die 
comment  period  for  which  closes  on 
January  10,  2000.  Those  proposed 
regulations  would  allow  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus  for  a  3- 
year  period  during  year-round  oil  and 
gas  activities,  including  incidental  takes 
resulting  from  the  construction  and 
operation  of  a  subsea  pipeline 
associated  with  the  offshore  Northstar 
facility. 

The  expiration  of  our  existing 
regulations  on  January  30,  2000,  may 
not  allow  us  sufficient  time  to  fully 
consider  and  evaluate  public  comments 
on  our  December  9,  1999,  proposed  rule. 
Therefore,  we  propose  extending  our 
existing  regulations  for  2  months  to 
ensure  that  we  have  adequate  time  to 
thoroughly  review  and  respond  to 
public  input.  We  believe  it  is  important 
to  avoid  a  lapse  in  our  regulations  and 
maintain  the  coverage  and  protection  for 
polar  bears  and  Pacific  walrus  provided 
by  those  regulations.  With  the 
continued  coverage,  existing  Letters  of 
Authorization,  which  require 
monitoring  and  reporting  of  all  polar 
bear  interactions  as  well  as  site-specific 
mitigation  measures,  will  remain  in 
effect. 

Prior  to  issuing  the  existing 
regulations,  we  evaluated  the  level  of 
industrial  activities,  their  associated 
impacts  to  polar  bears  and  Pacific 
walrus,  and  their  effects  on  the 
availability  of  these  species  for 
subsistence  use.  Based  on  the  best 
scientific  information  available  and  the 
results  of  6  years  of  monitoring  data,  we 
found  that  the  effects  of  oil  and  gas 
related  exploration,  development,  and 
production  activities  in  the  Beaufort  Sea 
and  the  adjacent  northern  coast  of 


106 


Federal  Register/ Vol.  65,  No.  1 /Monday,  January  3,  2000 / ProposecJ  Rules 


Alaska  would  h  ive  a  negligible  impact 
on  polar  bears  a  ad  Pacific  walrus  and 
their  habitat.  Wi  t  also  found  that  the 
activities  as  des  :ribed  would  have  no 
unmitigable  adverse  impacts  on  the 
availability  of  tl  ese  species  for 
subsistence  use  by  Alaska  Natives. 

If  we  reach  Rial  "negligible  impact" 
and  "no  unmiti]  lable  adverse  impact  to 
subsistence  take "  findings,  then  we  will 
extend  the  regul  ations  that  include 
permissible  met  lods  of  taking  and  other 
means  to  ensure  the  least  adverse 
impact  on  the  s|iecies  and  its  habitat 
and  on  the  avail  ability  of  the  species  for 
subsistence  use;  along  with  other 
relevant  section  >.  This  will  include 
requirements  fo  •  monitoring  and 
reporting.  The  g  jographic  coverage  is 
the  same  as  the  existing  regulations.  All 
existing  Letters  )f  Authorization  will  be 
extended  contin  gent  upon  these 
regulations  being  issued  in  final  form. 

Description  of  Activity 

This  rulemaking  covers  activities  as 
described  in  thej  existing  rule  that  we 
expect  to  occur  during  the  brief  diu-ation 
of  this  rule.  These  activities  include 
exploration  acti  aties  such  as  geological 
and  geophysical  surveys,  which  include 
geotechnical  siti  ( investigation, 
reflective  seism  c  exploration,  vibrator 
seismic  data  col  ection.  air  gun  and 
water  gim  seism  ic  data  collection, 
explosive  seism  c  data  collection, 
geological  surve  ys,  and  drilling 
operations.  Devi  slopment  and 
production  actii  ities  located  on  the 
North  Slope  alo  ig  the  shores  of  the 
Beaufort  Sea  are  included.  The  activities 
are  limited  to  th  ose  that  occur  diuing 
the  winter.  The  level  of  activity 
expected  is  similar  to  that  as  occurred 
last  winter  unde  r  the  existing 
regulations.  Thi  5  region  contains  more 
than  11  separate  oil  fields.  All  of  the 
fields  lie  within  the  range  of  polar  bears. 
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bear  encounters.  Winter  seismic 
activities  have  a  potential  of  disturbing 
deiuiing  females,  which  are  sensitive  to 
noise  disturbances.  Prior  to  initiating 
surveys,  industry  consults  with  us 
through  applications  for  Letters  of 
Authorization.  Specific  terms  of  a  Letter 
of  Authorization  require  that  industrial 
activities  avoid  known  or  observed  dens 
by  1  mile  through  cooperative  operating 
procedures.  In  addition.  Letters  of 
Authorization  require  development  of 
polar  bear  interaction  plans  for  each 
operation.  Industry  personnel 
participate  in  training  programs  while 
on  site  to  minimize  detrimental  effects 
on  personnel  and  polar  bears.  During 
the  past  6  years.  Letter  of  Authorization 
conditions  have  limited  the  time  and 
location  of  Industry  activities  in  known 
polar  bear  denning  habitat.  In  addition 
to  avoiding  known  den  locations  of 
radio  collared  polar  bears.  Industry  has 
conducted  aerial  survey  overflights  of 
potential  denning  habitat  using  forward 
looking  inhered  thermal  sensors  to 
detect  dens  located  beneath  snow.  A 
nimiber  of  den  locations  have  been 
identified  prior  to  Industry  activities, 
avoiding  potential  distiubance. 
Regarding  polar  bear/hiunan 
interactions.  Industry  has  taken 
proactive  steps  to  minimize  the  aspect 
of  scent  attraction  to  sites  through 
proper  disposal  of  garbage  and  waste 
products.  Yet  a  number  of  potentially 
dangerous  encounters  have  occurred  in 
recent  years.  These  encounters  have  not 
resulted  in  injiuy  to  polar  bears  or 
humans.  A  degree  of  credit  for  this 
success  rate  is  attributed  to  enhanced 
employee  awareness  and  proper 
responses  to  polar  bear  encounters 
brought  about  through  materials 
contained  within  polar  bear  interaction 
plans. 

Pacific  Walrus 

Pacific  walrus  rarely  use  the 
geographical  area  diu-ing  the  preferred 
open  water  season  and  do  not  occur  in 
the  area  during  the  winter  including  the 
February  and  March  period  of  the 
proposed  regulations.  Consequently,  no 
direct  or  cumulative  effect  of  Industry 
activities  to  Pacific  walrus  would  be 
expected. 

Subsistence 

Polar  Bears 

Polar  bears  may  be  hunted  in 
February  and  March  by  residents  of 
Barrow,  Nuiqsut,  and  Kaktovik, 
although  the  numbers  of  bears  taken  in 
mid-winter  months  is  typically  less  than 
during  the  spring  or  fall  seasons.  Himter 
success  varies  from  year  to  year  and 
with  seasonal  variations  within  a  year. 


As  required  in  the  existing  regulations, 
Industry  is  required  to  work  through 
plans  of  cooperation  with  potentially 
affected  subsistence  communities  to 
minimize  and  mitigate  for  potential 
impact  on  the  availability  of  polar  bears 
for  subsistence  uses,  where  necessary. 
We  do  not  expect  conflicts  between 
subsistence  users  and  Industry  diu'ing 
the  February  and  March  term  of  these 
regulations.  Previously,  we  have  not 
noted  conflicts  between  subsistence 
users  and  Industry  under  the  existing 
regulations. 

Pacific  Walrus 

Pacific  walrus  are  not  present  and 
thus  are  imavailable  for  harvest  during 
the  winter  in  this  area.  No  direct  or 
cumulative  effect  jjn  their  aveiilability 
for  take  for  subsistence  use  would  occur 
from  industrial  activities. 

Conclusions 

Based  on  the  previous  discussion  of 
direct  and  cumulative  effects  of  the 
proposed  activities,  and  6  years  of 
results  of  prior  monitoring  programs,  we 
make  the  following  findings  regarding 
this  proposed  rulemaking.  We  find, 
based  on  scientific  information  and  the 
results  of  6  years'  monitoring  data,  that 
the  effects  of  oil  and  gas  exploration, 
development,  and  production  activities 
for  the  period  January  31,  2000,  through 
March  31,  2000,  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska  will 
have  a  negligible  impact  on  polar  bears 
and  Pacific  walrus  and  their  habitat,  and 
that  there  will  be  no  unmitigable 
adverse  impacts  on  the  availability  of 
these  species  for  take  for  subsistence 
uses  by  Alaska  Natives  if  conditions 
contained  within  Letters  of 
Authorization  are  met.  Consistent  with 
our  current  regulations  at  50  CFR  Part 
18,  Subpart  J,  our  findings  apply  to 
exploration,  development,  and 
production  related  to  oil  and  gas 
activities,  excluding  any  construction 
and  production  activities  associated 
with  subsea  pipelines  at  the  Northstar 
facility. 

Required  Determinations 

Environmental  documents  prepared 
for  our  regulations  at  50  CFR  Part  18, 
Subpart  J  concluded  in  a  finding  of  no 
significant  impact.  These  proposed 
regulations  cover  the  same  activities  as 
analyzed  under  the  current 
environmental  assessment  and  are 
therefore  consistent  with  those  findings 
and  the  requirements  of  the  National 
Environmental  Policy  Act. 

This  document  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Pleuining  and  Review).  This 
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rule  will  not  have  an  effect  of  $100 
million  or  more  on  the  economy;  will 
not  adversely  affect  in  a  material  way 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
alter  the  budgetary  effects  or 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients;  and  does  not  raise 
novel  legal  or  policy  issues.  The 
proposed  rule  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  Expenses  will  be 
related  to,  but  not  necessarily  limited  to, 
the  development  of  applications  for 
regulations  and  Letters  of  Authorization 
(LOA),  monitoring,  record  keeping,  and 
reporting  activities  conducted  during 
Industry  oil  and  gas  operations, 
development  of  polar  bear  interaction 
plans,  and  coordination  with  Alaska 
Natives  to  minimize  effects  of 
operations  on  subsistence  hunting. 
Compliance  with  the  rule  is  not 
expected  to  result  in  additional  costs  to 
Industry  that  it  has  not  already  been 
subjected  to  for  the  previous  6  years. 
Realistically,  these  costs  are  minimal  in 
comparison  to  those  related  to  actual  oil 
and  gas  exploration,  development,  and 
production  operations.  The  actual  costs 
to  Industry  to  develop  the  petition  for 
promulgation  of  regulations  (originally 
developed  in  1997)  and  LOA  requests 
probably  does  not  exceed  $500,000  per 
year,  short  of  the  "major  rule"  threshold 
that  would  require  preparation  of  a 
regulatory  impact  analysis.  As  is 
presently  the  case,  profits  would  accrue 
to  Industry;  royalties  and  taxes  would 
accrue  to  the  Government;  and  the  rule 
would  have  little  or  no  impact  on 
decisions  by  Industry  to  relinquish 
tracts  and  write  off  bonus  payments. 

We  have  determined  that  this  rule  is 
not  a  major  rule  under  5  U.S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The 
proposed  rule  is  also  not  likely  to  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
government  agencies  or  have  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation, 
or  on  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  have  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  Oil 
companies  and  their  contractors 
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conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
applicants  under  the  regulations.  These 
potential  applicants  have  not  been 
identified  as  small  businesses.  The 
analysis  for  this  rule  is  available  from 
the  person  in  Alaska  identified  above  in 
the  section,  FOR  FURTHER  INFORMATION 
CONTACT. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  yoiu' 
comments  on  how  to  make  this  rule 
easier  to  understand. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circiunstances  in 
which  we  would  withhold  fi-om  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this  request 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  fi-om 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Tnis  proposed  rule  is  not  expected  to 
have  a  potential  takings  implication 
under  Executive  Order  12630  because  it 
would  authorize  the  incidental,  but  not 
intentional,  take  of  polar  bear  and 
walrus  by  oil  and  gas  industry 
companies  and  thereby  exempt  these 
companies  from  civil  and  criminal 
liability. 

This  proposed  rule  also  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132. 
Coordination  with  appropriate  Alaska 
State  agencies  has  occurred,  and 
necessary  permits  have  been  received  to 
ensure  State  consistency.  In  addition, 
extensive  coordination  with  the  North 
Slope  Borough  and  other  Alaska  Native 
organizations  has  occurred  concerning 
this  issue.  In  accordance  with  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501,  et  seq.),  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  The 
Service  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 


in  any  given  year  on  local  or  State 
governments  or  private  entities.  This 
rule  will  not  produce  a  Federal  mandate 
of  $100  million  or  greater  in  any  year, 
i.e.,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act. 

The  Departmental  Solicitor's  Office 
has  determined  that  these  regulations 
meet  the  applicable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

The  information  collection  contained 
in  50  CFR  Part  18,  Subpart  J  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070.  The  OMB  approval  of  our 
collection  of  this  information  will 
expire  in  October  2001.  Section  18.129 
contains  the  public  notice  information — 
including  identification  of  the  estimated 
bm^den  and  obligation  to  respond — 
required  under  the  Paperwork 
Reduction  Act.  Information  from  our 
Marking,  Tagging,  and  Reporting 
Program  is  cleared  under  OMB  Niunber 
1018-0066  pursuant  to  the  Paperwork 
Reduction  Act.  For  information  on  our 
Marking,  Tagging,  and  Reporting 
Program,  see  50  CFR  18.23(f)(12). 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  mammals.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  Part  18, 
Subchapter  B  of  Chapter  1,  Tide  50  of 
the  Qode  of  Federal  Regulations  as  set 
forth  below: 

PART  18— MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
Part  18  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Revise  §  18.123  to  read  as  follows: 
§  18.123    When  Is  this  rule  effective? 

Regulations  in  this  subpart  are 
effective  through  March  31,  2000,  for  oil 
and  gas  exploration,  development,  and 
production  activities. 

Dated:  December  23.  1999. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Paries. 

(PR  Doc.  99-34066  Filed  12-28-99:  4:08  pm] 

BtLUNG  CODE  4310-SS-P 


108 


Federal  Register /Vol.  65,  No.  1 /Monday.  January  3,  2000  /  Proposed  Rules 


DEPARTMENT  <>F  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

[Docltet  No.  991 2Q731 8-931 8-01;  I.D. 
092799G] 

RIN0648-AG15 

Limitation  on  S(  (Ction  9  Protections 
Applicable  to  Salmon  Listed  as 
Threatened  under  the  Endangered 
Species  Act  (ESA),  for  Actions  Under 
Tribal  Resourc^  Management  Plans 
(Tribal  Plans) 


agency:  Nationil 
Service  (NMFS) 
Atmospheric 
Commerce. 
ACTION:  Proposejd 
comments  and 
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Administration  (NOAA), 
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be  sent  to  Branch  Chief,  Protected 
Resources  Division,  NMFS.  Northwest 
Region,  525  NE  Oregon  Street,  Suite 
500,  Portland.  OR  97232-2737. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  See 
SUPPLEMENTARY  INFORMATION  for 
locations  of  public  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Mobley  at  (301)  713-1401;  Garth 
Griffin  at  (206)  526-5006;  or  Craig 
Wingert  at  (562)  980-4021. 
SUPPLEMENTARY  INFORMATION: 

Definitions 

Indian  Tribe  -  Any  Indian  tribe,  band, 
nation,  pueblo,  community  or  other 
organized  group  within  the  United 
States  which  the  Secretary  of  the 
Interior  has  identified  on  the  most 
current  list  of  federally  recognized  tribes 
maintained  by  the  Bureau  of  Indian 
Affairs. 

Tribal  rights  -  Those  rights  legally 
accruing  to  a  tribe  or  tribes  by  virtue  of 
inherent  sovereign  authority, 
unextinguished  aboriginal  title,  treaty, 
statute,  judicial  decisions,  executive 
order  or  agreement,  and  which  give  rise 
to  legally  enforceable  remedies. 

Tribal  trust  resources  -  Those  natural 
resources,  either  on  or  off  Indian  lands, 
retained  by,  or  reserved  by  or  for  Indian 
tribes  through  treaties,  statutes,  judicial 
decisions,  and  executive  orders,  which 
are  protected  by  fiduciary  obligation  on 
the  part  of  the  United  States. 

Purpose 

The  purpose  of  this  proposed 
regulation  is  to  provide  a  mechanism, 
consistent  with  both  NMFS'  obligation 
to  conserve  listed  species,  and  with  the 
Government's  trust  obligations  to  Indian 
tribes  (tribes),  through  which  NMFS 
may  enable  a  tribe  to  conduct  tribal  trust 
resource  management  actions  that  may 
take  threatened  salmonids,  without  the 
risk  of  enforcement  challenges  that 
might  be  brought  pursuemt  to  take 
prohibitions  adopted  under  ESA  section 
4(d).  Existing  and  proposed  section  4(d) 
regulations  apply  section  9  "take" 
prohibitions  to  all  species  listed  by 
NMFS  and  U.S.  Fish  and  Wildlife 
Service.  The  limit  on  take  prohibitions 
would  encompass  a  variety  of  types  of 
Tribal  Plans,  including  but  not  limited 
to,  plans  that  address  fishery  harvest, 
artificial  propagation,  research,  habitat 
or  land  management.  Tribal  Plans  could 
be  developed  by  one  tribe  or  jointly 
with  other  tribes.  Where  there  exists  a 
Federal  court  proceeding  with 
continuing  jurisdiction  over  the  subject 
matter  of  a  Tribal  Plan,  the  plan  may  be 
developed  and  implemented  within  the 
ongoing  Federal  court  proceeding.  In -a 


Federal  Register  document  proposing 
ESA  section  4(d)  regulations  for  Puget 
Soimd  Chinook  and  certain  other 
threatened  ESUs  published  today  in  a 
separate  section  of  this  Federal  Register 
issue,  NMFS  describes  the  review 
process  for  plans  developed  jointly  by 
tribes  and  states  within  die  context  of 
ongoing  Federal  Court  proceedings. 

Background 

Pursuant  to  its  obligations  under 
section  4(d)  of  the  ESA  to  issue 
regulations  that  are  necessary  and 
advisable  for  the  conservation  of 
threatened  species,  NMFS  issued  a  final 
rule  on  April  22. 1992,  that  extended 
section  9(a)  take  prohibitions  to 
threatened  Snake  River  spring/summer 
chinook  salmon  and  Snake  River  fall 
Chinook  salmon  (57  FR  14653).  Take 
prohibitions  for  CCC  coho  salmon  were 
issued  in  a  final  rule  on  October  31, 
1996  (61  FR  56138).  and  for  SONCC 
coho  salmon  in  an  interim  final  rule  on 
July  18.  1997  (62  FR  38479).  NMFS 
extended  generic  ESA  section  9 
prohibitions,  with  limitations  provided 
only  for  activities  covered  under  section 
10  of  the  ESA.  to  the  Snake  River 
chinook  salmon  and  CCC  coho  salmon 
ESUs.  The  interim  final  rule  for  SONCC 
coho  salmon  applied  the  section  9(a) 
prohibitions  against  take  to  conserve 
SONCC  coho  salmon,  with  limitations 
for  a  small  number  of  actions  in  Oregon 
and  California  (state  research  and 
monitoring  activities,  and  certain 
habitat  restoration,  harvest,  and 
artificial  propagation  activities)  that 
were  deemed  sufficiently  protective  of 
SONCC  coho  that  additional 
conservation  through  take  prohibitions 
were  not  necessary. 

This  proposed  rule  would  modify  the 
existing  take  prohibitions  by  adding  a 
limitation  on  take  prohibitions  for 
activities  conducted  in  accord  with  a 
Tribal  Plan  that  the  Secretary 
determines,  based  on  analysis  ofthe 
impacts  of  the  Tribal  Plan  on  the 
'   biological  requirements  of  the  species, 
that  tbe  Tribal  Plan  and  actions 
conducted  pursuant  to  it  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  for  the  listed 
species. 

Tribal  activities  have  not  been 
identified  as  major  factors  contributing 
to  the  decline  of  threatened  species. 
NMFS  believes  that  a  Secretarial 
determination  that  implementation  of  a 
tribal  resource  plan  will  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  an  ESU  is  sufficient  that 
additional  Federal  protections  are  not 
necessary  and  advisable  for  activities 
carried  out  under  those  plans.  Thus,  the 
existing  4(d)  protections  for  threatened 
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ESUs  will  continue  to  constitute  those 
necessary  and  advisable  to  provide  for 
the  conservation  of  the  ESUs  even  w^ith 
limits  on  take  prohibitions  as  proposed 
in  this  rule.  Likewise,  the  proposed 
steelhead  and  chinook  4(d)  rules,  as 
modified  by  this  additional  limit  on  take 
prohibitions,  contain  those  protections 
that  NMFS  deems  necessary  and 
advisable  for  the  conservation  of  the 
threatened  ESUs. 

Tribal  Rights 

The  United  States  has  a  unique  legal 
relationship  with  Indian  tribes  as  set 
forth  in  the  Constitution  of  the  United 
States,  treaties,  statutes,  executive 
orders,  and  court  decisions.  While 
Congress  has  plenary  authority  over 
tribes,  the  tribes  remain  sovereigns, 
possessing  the  authority  to  govern  their 
lands  and  members  widiin  the 
boimdaries  of  reservation  lands. 
Worcester  V.  Georgia,  31  U.S.  515 
(1832);  see  also  McClanahan  v.  Arizona 
State  Tax  Commission  411  U.S.  164 
(1973);  Santa  Clara  Pueblo  v.  Martinez 
436  U.S.  49  (1978).  Indian  tribes  are 
regarded  as  "domestic  dependent 
nations"  and  are  owed  a  fiduciary  duty 
of  trust  by  the  United  States  "with 
moral  obligations  of  the  highest 
responsibility  and  trust."  Seminole 
Nation  v.  U.S.,  316  U.S.  286,  (1942); 
U.S.  v.  Mitchell,  463  U.S.  206  (1983). 
The  trust  responsibility  requires  the 
United  States  to  employ  a  standard  of 
"due  care"  in  its  oversight  of  tribal 
resources.  U.S.  v.  CreeJi:  Nation,  295 
U.S.  103  (1935).  See  also  Pyramid  Lake 
Paiute  Tribe  v.  Morton,  354  F.Supp.  252 
(D.D.C.  1972).  The  trust  responsibifity 
has  both  procedural  and  substeintive 
components  as  articulated  in  the 
President's  Memorandum  on 
Government  to  Government  Relations 
with  Native  American  Tribal 
Governments,  (59  FR  22951,  April  29, 
1994)  and  Executive  Order  13084  of 
May  14,  1998,  on  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  (63  FR  27655,  May  19, 
1998). 

Native  people  all  along  ^he  Pacific 
coast  and  throughout  the  Columbia  and 
Snake  River  basins  and  the  central 
valley  of  California  have  depended  ' 
upon  fish  as  their  primary  source  of 
food  and  economy.  For  most  of  these 
indigenous  cultiufts,  the  "first  salmon" 
ceremony  was  an  important  religious 
festival  and  the  many  tribes  engaged  in 
religious  rituals  to  ensure  that  the  life 
cycle  of  the  salmon,  its  migration  from 
natal  mountain  streams  to  the  sea  and 
its  return  to  spawn  and  die,  would 
remain  unbroken.  The  cultural 
importance  of  salmon  to  most  tribes  in 
the  Pacific  Northwest  cannot  be 


overstated.  In  signing  treaties  with  the 
United  States,  most  Indian  tribes  in  the 
Pacific  Northwest  reserved  their  "right 
of  taking  fish,  at  all  usual  and 
accustomed  places  and  stations... in 
common  with  all  citizens..."  The 
Supreme  Comt  once  stated  that  to  these 
tribes  the  right  to  fish  was  "not  much 
less  necessary  to  the  existence  of  the 
Indians  than  the  atmosphere  they 
breathed."  U.S.  v.  Winans,  198  U.S.  371, 
381  (1905).  The  right  to  fish  is  reserved 
to  many  tribes  by  treaty,  statute,  and 
executive  order. 

The  appropriate  exercise  of  its  trust 
obligation  commits  the  United  States  to 
harmonize  fts  many  statutory 
responsibilities  with  the  exercise  of 
tribal  sovereignty,  tribal  rights,  and 
tribal  self-determination.  In  fulfillment 
of  the  President's  commitment,  the 
Secretary  of  Commerce  instructed  all 
agencies  of  the  Department  of 
Commerce  to  commit  to  govemment-to- 
govemment  relations  with  tribal 
governments  (Memorandum  of  the 
Secretary,  March  30.  1995).  NMFS 
proposes  this  rule  in  recognition  of  the 
imique  legal  and  political  relationships 
between  tribes  and  the  United  States, 
and  in  keeping  with  the  trust 
responsibility  to  Indian  tribes,  treaty 
and  Executive  Order  rights,  and  the 
President's  Memorandum  and  Executive 
Order. 

NMFS  Obligations  Under  the  ESA 

Section  (4)(d)  of  the  ESA  provides 
that  the  Secretary  shall  issue  such 
regulations  as  deemed  necessary  and 
advisable  to  provide  for  the 
conservation  of  threatened  species. 
Whether  a  protective  regulation  is 
necessary  or  advisable  is,  in  large  part, 
dependent  upon  the  biological  status  of 
the  species  and  potential  impacts  of 
various  activities  on  the  species. 

For  each  of  the  threatened  species  that 
would  be  immediately  affected  by  this 
proposed  regulation,  the  Secretary  has 
already  adopted  the  "take"  prohibitions 
of  section  9  of  the  ESA  throughout  the 
species'  range.  The  term  "take"  means 
to  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  captiu'e  or  collect  (or 
attempt  the  above)  any  listed  species. 
Land  management  activities  could  result 
in  injury,  harm  or  death  of  a  listed 
salmonid.  A  fishery  designed  to  harvest 
non-listed  fish,  no  matter  how  carefully 
structured  through  season,  gear,  and 
other  provisions,  could,  on  occasion, 
result  in  injury,  harm  or  death  of  a  listed 
fish.  A  research  plan  may  have  as  its 
objective  the  taking  of  listed  fish.  Some 
tribal  fisheries  are  located  or  timed  such 
that  any  fishery  would  take  listed  fish. 

The  Secretary  administers  the  ESA 
within  the  context  of  the  Federal  trust 


responsibility,  reserved  tribal  rights,  and 
government-to-govemment 
relationships.  Therefore,  the  purpose  of 
this  proposed  rule  is  to  establish  a 
process  that  will  enable  the  Secretary  to 
meet  the  conservation  needs  of  listed 
species  while  respecting  tribal  rights, 
values  and  needs. 

Procedures 

The  proposed  regulation  recognizes 
and  implements  the  commitment  to 
govemment-to-govemment  relations 
made  by  the  President  and  the  Secretary 
of  Commerce.  A  tribe  intending  to 
exercise  a  tribal  right  to  fish  or 
undertake  other  resource  management 
actions  that  may  impact  threatened 
salmonids  could  create  a  Tribal  Plan 
that  would  assure  that  those  actions 
would  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  species. 

The  Secretary  stands  ready  to  provide 
technical  assistance  in  examining 
impacts  on  listed  salmonids  and  other 
salmonids  to  any  tribe  that  so  requests, 
as  tribes  develop  Tribal  Plans  that  meet 
tribal  management  responsibilities  and 
needs.  In  making  a  determination 
whether  a  Tribal  Plan  will  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  threatened  salmonids,  the 
Secretary,  in  consultation  with  the  tribe, 
will  use  the  best  available  biological 
data  (including  careful  consideration  of 
any  tribal  data  and  analysis)  to 
determine  the  Tribal  Plan's  impact  on 
the  biological  requirements  of  the 
species,  and  will  assess  the  effect  of  the 
Tribal  Plan  on  survival  and  recovery, 
consistent  with  the  trust  responsibilities 
and  tribal  rights  described  here. 

Before  making  a  determination,  the 
Secretary  will  provide  an  opportunity 
for  public  conmient  on  the  question 
whether  the  Tribal  Plan  will  affect  the 
biological  status  of  the  species  in  a  way 
that  would  appreciably  reduce  the 
likelihood  of  its  survival  and  recovery. 
The  Secretary  shall  publish  notification 
of  any  determination  regarding  a  Tribal 
Plan,  with  a  discussion  of  the  biological 
analysis  underlying  that  determination, 
in  the  Federal  Register. 

Public  Hearings 

NMFS  is  soliciting  comments, 
information,  and/or  recommendations 
on  any  aspect  of  this  proposed  rule  from 
all  concerned  parties,  (see  DATES  and 
ADDRESSES).  Public  hearings  provide 
an  additional  opportunity  for  the  public 
to  give  conmients  and  to  permit  an 
exchange  of  information  and  opinion 
among  interested  parties.  NMFS 
Northwest  Region  has,  therefore, 
scheduled  15  public  hearings 
throughout  the  Northwest  to  receive 
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Public  Hearings 
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IC, 
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33(1 


1  Comn  unity 


IJ, 
52  5 
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(1)  January  1 
Metro  Regional 
Chamber,  600 
Oregon; 

(2)  January  1 
Quality  Inn, 
Oregon; 

(3)  January  1 
Lewiston 
Street,  Lewistoi 

(4)  January  1 
Natural  Resounje 
Land  Managemi  snt 
Way,  Boise,  Ida|io 

(5)  January 
City  Library, 
Bav,  Oregon; 

fe)  January  1 
Hatfield  Scienc^ 
Science  Drive, 

(7)  January 
Columbia  Rivei 
1792  Marine  Dijive 

(8)  January 
Eugene  Water 
Room,  500  East 
Oregon; 

(9) January 
City  Hall,  2"''  F 
500  SW  Dorian 
Oregon; 

(10)  January 
Yakima  Count> 
128  North  2"^ 

(11)  January 
Mid  Columbia 
Room,  1112 
Oregon; 

(12)  January 
City  Hall.  Diniig 
6"'  St.,  Anacortjs 

(13)Februar 
p.m.,  Northweit 
Center  Auditor  i 
Blvd.  East,  Sea  tie 

(14)  Februar' 
p.m..  City  Hall 
S'*',  Port  Angel 

(15)  Februar  ' 
p.m..  Sawyer 
Lacey,  Washinbt' 


2000,  6:00 -9:00  p.m., 
[Renter,  Council 
Grand  Ave,  Portland, 


21  i 


St 


W(!St 


Public  Hearing 

( 1 )  January 
Double  Tree  ( 
Hilltop  Drive, 

(2)  January 
Heritage  Hotel 
Sacramento, 
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in  Washington,  Idaho, 


2000,  6:00  -  9:00  p.m.. 
Market  St  NE,  Salem, 


2000,  6:00 -9:00  p.m.. 

Center,  1424  Main 
Idaho; 

2000.  6:00  -  9:00  p.m.. 
Center.  Bureau  of 
1387  South  Vinnell 

2000,  6:00  -  9:00  p.m., 
Anderson  Ave..  Coos 


2000,  6:00  -  9:00  p.m.. 
Center,  2030  SE  Marine 

Newport,  Oregon; 
2000,  6:00  -  9:00  p.m.. 

Maritime  Museum. 
.  Astoria,  Oregon; 

,  2000,  6:00  -  9:00  p.m.. 

Electric  Board  Training 

4TH  Ave.  Eugene, 


2000,  6:00 -9:00  p.m., 
oor  Council  Chamber. 
Ave..  Pendleton. 


6.  2000.  6:00  -  9:00  p.m.. 
Courthouse,  Room  420, 
.,  Yakima,  Washington 

7,  2000,  6:00  -  9:00  p.m., 
senior  Center,  John  Day 

9'\  The  Dalles, 


n,  2000,  6:00 -9:00  p.m.. 
Room  (Basement),  904 
,  Washington; 

1.  2000,6:00-9:00 
Fisheries  Science 

um,  2725  Montlake 
,  Washington; 

2.  2000,  6:00  -  9:00 
Council  Chamber,  321  E. 

Washington: 

3.  2000.  6:00  -  9:00 
,510  Desmond  Drive. 


(IS 


hall 


on; 

in  California 

,  2000,  6:30  -  9:00  p.m. 
rtow  Red  Lion),  1830 
bedding,  California; 

2000,  6:30  -  9:00  p.m. 
1780  Tribute  Rd., 
ifomia 


25 


26 


Cil 


(3)  January  27.  2000,  6:30  -  9:00  p.m.. 
Modesto  Irrigation  District.  1231  ll'*- 
St..  Modesto.  California; 

(4)  January  31,  2000.  6:30  -  9:00  p.m.. 
Eureka  Inn.  518  Seventh  St..  Eureka. 
California; 

(5)  February  1,  2000.  6:30  -  9:00  p.m.. 
Double  Tree,  One  Double  Tree  Drive, 
Rohnert  Park,  California; 

(6)  February  2,  2000,  6:30  -  9:00  p.m.. 
Best  Western,  2600  Sand  Dunes  Drive. 
Monterey.  California; 

(7)  February  3,  2000,  7:00  -  9:30  p.m., 
Embassy  Suites,  333  Madonna  Rd.,  San 
Luis  Obispo,  California.  7:00-9:30P 

Special  Accomodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  aids  should  be 
directed  to  Garth  Griffin  or  Craig 
Wingert  (see  ADDRESSES)  7  days  prior  to 
each  meeting  date.* 

Classification 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
Flexibility  Act.  Therefore,  a  regulatory 
flexibility  analysis  is  iTot  required. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Executive  Order  13084  -  Consultation 
with  Indian  Tribal  Governments 

The  United  States  has  a  unique 
relationship  with  tribal  governments  as 
set  forth  in  the  Constitution,  treaties, 
statutes,  and  Executive  Orders.  In 
keeping  with  this  unique  relationship, 
with  the  mandates  of  the  Presidential 
Memorandum  on  Cioveriunent  to 
Government  Relations  With  Native 
American  Tribal  Governments  (59  FR 
22951),  and  with  Executive  Order 
13084,  NMFS  has  developed  this 
proposed  rule  in  close  coordination 
with  tribal  govenunents  and 
organizations.  This  proposal  reflects 
many  of  the  suggestions  brought  forth 
by  tribal  representatives  during  that 
process. 

NMFS'  coordination  during 
development  of  this  tribal  rule  has 
included  meetings  with  tribes  and  tribal 
organizations,  and  individual  staff-to- 
staff  conversations.  NMFS  will  schedule 
more  formal  consultation  opportunities 
with  each  potentially  affected  tribe,  to 
be  completed  during  the  first  2  months 
after  publication  of  this  document. 
Moreover,  NMFS  will  continue  to  give 
careful  consideration  to  all  written  or 
oral  comments  received  and  will 


continue  its  contacts  and  discussions 
with  interested  tribes  as  we  move 
toward  a  final  rule. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  oiinformation  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA).  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  review  and  approval  by  OMB 
imder  the  PRA.  This  requirement  has 
been  submitted  to  OMB  for  approval. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response  for  tribes 
that  elect  to  provide  a  tribal  resource 
management  plan  that  the  Secretary 
may  determine  will  not  appreciably 
reduce  the  likelihood  of  sur/ival  and 
recovery  of  the  species.  This  estimate 
includes  any  time  required  for 
reproducing,  transmitting,  and 
describing  the  content  of  the  resource 
management  plan. 

Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 

collection  of  information  to  NMFS 
(see  ADDRESSES),  and  to  OMB  at  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC.  20503 
(Attention:  NOAA  Desk  Officer). 
Comments  must  be  received  by  March  3. 
2000. 

NMFS  will  comply  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  NMFS  is  currently  working  on  the 
necessary  NEPA  documentation  and 
will  publish  notification  of  its  decision 
under  NEPA  prior  to  issuance  of  the 
final  rule. 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Fish,  Fisheries,  Imports. 
Indians,  Intergovernmental  relations, 
Marine  mammals,  Treaties 
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Dated:  December  22,  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§223.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  Section  223.209  is  added  to  read  as 
follows: 

§223.209    Tribal  plans. 

(a)  Prohibitions.  The  prohibitions  of 
section  9  of  the  ESA  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 
the  threatened  species  of  salmon  listed 
in  §  223.102(a),  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Limits  on  the  take  prohibitions. 
(1)  The  prohibitions  of  paragraph  (a) 

of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
do  not  apply  to  any  activity  undertaken 
by  a  tribe,  tribal  member,  tribal 
permittee,  or  tribal  agent  in  compliance 
with  a  Tribal  resoiuce  management  plan 
(Tribal  Plan),  provided  that: 

(i)  The  Secretary  determines  that 
implementation  of  such  Tribal  Plan  will 
not  appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  listed 
salmonids.  In  making  that 
determination  the  Secretary  shall  use 
the  best  available  biological  data  to 
determine  the  Tribal  Plan's  impact  on 
the  biological  requirements  of  the 
species,  and  will  assess  the  effect  of  the 
Tribal  Plan  on  survival  and  recovery, 
consistent  with  legally  enforceable  tribal 
rights  and  with  the  Secretary's  trust 
responsibilities  to  tribes; 

(ii)  A  Tribal  Plan  may  include  but  is 
not  limited  to  plans  that  address  fishery 
harvest,  artificial  production,  research, 
habitat,  or  land  management,  and  may 
be  developed  by  one  tribe  or  jointly 


with  other  tribes.  The  Secretary  will 
consult  on  a  govermnent-to-government 
basis  with  any  tribe  that  so  requests,  to 
provide  technical  assistance  in 
examining  impacts  on  listed  salmonids 
and  other  salmonids  as  tribes  develop 
Tribal  resource  management  plans  that 
meet  the  management  responsibilities 
and  needs  of  the  tribes.  A  Tribal  Plan 
must  specify  the  procediu-es  by  which 
the  tribe  will  enforce  its  provisions; 

(iii)  Where  there  exists  a  Federal  court 
proceeding  with  continuing  jurisdiction 
over  the  subject  matter  of  a  Tribal  Plan, 
the  plan  may  be  developed  and 
implemented  within  the  ongoing  ■ 
Federal  Court  proceeding.  In  such 
circumstances,  compliance  with  the 
Tribal  Plan's  terms  shall  be  determined 
within  that  Federal  Court  proceeding; 

(iv)  The  Secretary  shall  seek  comment 
from  the  public  on  the  Secretary's 
pending  determination  whether  or  not 
implementation  of  a  Tribal  Plan  will 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  listed 
salmonids;  and 

(v)  The  Secretary  shall  publish 
notification  in  the  Federal  Register  of 
any  determination  regarding  a  Tribal 
Plan  and  the  basis  for  that 
determination. 

(2)  [Reserved] 
[FR  Doc.  99-33857  Filed  12-30-99:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[i.D.  110599D] 

RIN  0648-AL82 

Designated  Critical  Habitat: 
Reproposed  Critical  Habitat  for 
Johnson's  Seagrass;  Extension  of 
Public  Comment  Period 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  NMFS  is  extending  the  public 
comment  period  on  the  reproposed  rule 
to  designate  critical  habitat  for 
Johnson's  seagrass  (Halophila 
johnsonii). 

DATES:  The  public  comment  period, 
which  would  otherwise  close  on 
January  3,  2000,  has  been  extended  and 
now  closes  on  February  2,  2000. 

ADDRESSES:  Written  comments  and 
materials  regarding  the  proposed  rule 
should  be  directed  to  Mr.  Charles 
Oravetz,  Assistant  Regional 
Administrator,  Protected  Resources 
Division.  NMFS,  Southeast  Regional 
Office,  9721  Executive  Center  Drive 
North,  St.  Petersburg,  Florida  33702- 
2432.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Layne  Bolen,  Panama  City  Laboratory, 
Protected  Resources  Division,  NMFS, 
850-234-6541  ext.  237, 
layne.bolen@noaa.gov  or  Marta 
Nammack,  Office  of  Protected 
Resources,  NMFS.  301-713-1401, 
marta.nammack@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  2,  1999,  NMFS  published  a 
reproposed  rule  to  designate  critical 
habitat  for  Johnson's  seagrass  under  the 
Endangered  Species  Act  (64  FR  67536). 
Public  comments  were  solicited,  a 
public  hearing  was  announced,  and  the 
comment  period  was  set  to  expire  on 
January  3.  2000.  NMFS  is  extending  the 
public  comment  period  to  end  on 
February  2,  2000.  in  order  to  provide  at 
least  60  days  for  public  comment 
following  publication  in  the  Federal 
.Register. 

Dated:  December  23,  1999. 
Ann  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

|FR  Doc,  99-34064  Filed  12-30-99;  8:45  am) 
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DEPARTMENT  C  iF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  pi  the  Market  Access 
Program  for  Fiscal  Year  2000 

agency:  Commofiity  Credit  Corporation, 
USDA. 

action:  Notice, 
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Authority 

The  MAP  is  authorized  under  section 
203  of  the  Agricultiiral  Trade  Act  of 
1978,  as  amended,  and  MAP  regulations 
appear  at  7  CFR  part  1485. 

Eligible  Applicants 

To  participate  in  the  MAP,  an 
apphcant  must  be:  A  nonprofit  U.S. 
agricultural  trade  organization,  a 
nonprofit  state  regional  trade  group  (i.e., 
an  association  of  State  Departments  of 
Agriculture),  a  U.S.  agricultural 
cooperative,  a  State  agency,  or  a  small- 
sized  U.S.  conunercial  entity  (other  than 
a  cooperative  or  producer  association). 

Available  Funds 

$90  million  of  cost-share  assistance 
may  be  obligated  under  this 
announcement  to  eligible  MAP 
applicants. 

Application  Process 

To  be  considered  for  the  MAP,  an 
applicant  must  submit  to  FAS 
information  required  by  the  MAP 
regulations  set  forth  in  7  CFR  part  1485, 
Incomplete  applications  and 
applications  that  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review. 

We  also  point  out  that  FAS 
administers  various  other  agricultural 
export  assistance  programs,  including 
the  Foreign  Market  Development 
Cooperator  (Cooperator)  program, 
Cochran  Fellowships,  the  Emerging 
Markets  Program,  the  Quality  Samples 
Program,  Section  108  foreign  currency 
program,  and  several  Export  Credit 
Guarantee  programs.  Organizations 
which  are  interested  in  applying  for 
MAP  funds  are  encouraged  to  submit 
their  requests  using  the  Unified  Export 
Strategy  (UES)  format.  This  allows 
interested  entities  to  submit  a 
consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  requests  for  funding  and 
recommendations  for  virtually  all  FAS 
marketing  programs,  financial  assistance 
programs,  and  market  access  programs. 
The  suggested  UES  format  encourages 
applicants  to  examine  the  constraints  or 
barriers  to  trade  they  face,  identify 
activities  which  would  help  overcome 
such  impediments,  consider  the  entire 
pool  of  complementary  marketing  tools 
and  program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 


required,  however,  to  use  the  UES 
format. 

Organizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  FAS  through 
data  entry  screens  at  a  specially 
designed  UES  application  Internet  site. 
FAS  highly  recommends  applying  via 
the  Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle.  Also, 
by  using  the  Internet,  applicants 
currently  participating  in  the  1999  MAP 
will  not  need  to  enter  historical 
information  as  it  will  appear 
automatically  in  the  data  entry  screens. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  FAS  on  diskette. 
Applicants  planning  to  use  the 
Internet-based  system  must  contact  the 
Marketing  Operations  Staff  of  FAS  at 
(202)  720-^327  to  obtain  site  access 
information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.html. 
Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  application  format  and 
instructions,  from  the  following  URL 
address:  http://www, fas. usda.gov/mos/ 
ues/unified.html.  A  UES  handbook  may 
also  be  obtained  by  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327. 

All  MAP  applicants,  whether-or  not 
applying  via  the  Internet  or  diskette, 
must  also  submit  by  March  13,  2000,  via 
hand  delivery  or  U.S.  mail,  an  original 
signed  certification  statement  as 
specified  in  7  CFR  1485.1 3(a)(2)(i)(G). 
The  UES  handbook  contains  an 
acceptable  certification  format. 

Any  organization  which  is  not 
interested  in  applying  for  the  MAP  or 
the  Cooperator  program  but  would  like 
to  request  assistance  through  one  of  the 
other  programs  mentioned,  should 
contact  the  Marketing  Operations  Staff 
at  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
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contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  FAS  seeks  to  identify  a  clear, 
long-term  agricultural  trade  strategy  by 
market  or  product  and  a  program 
effectiveness  time  line  against  which 
results  can  be  measured  at  specific 
intervals  using  quantifiable  product  or 
country  goals.  These  performance 
indicators  are  part  of  FAS'  resource 
allocation  strategy  to  fund  applicants 
which  can  demonstrate  performance 
based  on  a  long-term  strategic  plan  and 
address  the  performance  measurement 
objective*  of  the  GPRA. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available  MAP 
funds. 

(1)  Phase  1 — Sufficiency  Committee  and 
FAS  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1485.12  and  §  1485.13  of  the  MAP 
regulations.  Applications  which  meet 
the  application  requirements  will  then 
be  further  evaluated  by  the  applicable 
FAS  Commodity  Division.  The 
Divisions  will  review  each  application 
against  the  criteria  listed  in  §  1485.14  of 
the  MAP  regulations.  The  purpose  of 
this  review  is  to  identify  meritorious 
proposals  and  to  recommend  an 
appropriate  funding  level  for  each 
application  based  upon  these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Progreuns,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
evaluation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor): 

(a)  Applicant's  Contribution  Level  (40) 

•  The  applicant's  4-year  average  share 
(1997-2000)  of  all  contributions  (cash 
and  goods  and  services  provided  by  U.S. 
entities  in  support  of  overseas  marketing 
and  promotion  activities)  compared  to 

•  The  applicant's  4-year  average  share 
(1997-2000)  of  the  ftinding  level  for  all 
MAP  participants. 

(b)  Past  Performance  (30) 

•  The  3-year  average  share  (1997-99) 
of  the  value  of  exports  promoted  by  the 
applicant  compared  to 

•  The  applicant's  2-year  average  share 
(1998-99)  of  the  funding  level  for  all 


MAP  applicants  plus,  for  those  groups 
participating  in  the  Cooperator  program, 
the  2-year  average  share  (1999-2000)  of 
Cooperator  marketing  plan  budgets  and 
the  2-year  average  share  (1998-99)  of 
foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural 
office; 

(c)  Projected  Export  Goals  (15) 

The  total  dollar  value  of  projected 
exports  promoted  by  the  applicant  for 
2000  compared  to 

•  The  applicant's  requested  funding 
level; 

(d)  Accuracy  of  Past  Projections  (15) 

•  Actual  exports  for  1998  as  reported 
in  the  2000  MAP  application  compared 
to 

•  Past  projections  of  exports  for  1998 
as  specified  in  the  1998  MAP 
application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  MAP  funds  available  and 
multiplied  by  the  total  weight  factor  as 
described  above  to  determine  the 
amount  of  funds  allocated  to  each 
applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5.00  p.m. 
Eastern  Standard  Time,  March  13,  2000. 
Signed  certification  statements  also 
must  be  received  by  that  time  at  one  of 
the  addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5:00  p.m.  Eastern  Standard  Time,  March 
13,  2000,  at  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service.  Marketing  Operations  Staff, 
Room  4932-S,  1400  Independence 
Avenue,  S.W..  Washington,  D.C.  20250- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042, 1400 
Independence  Ave.,  SW,  Washington, 
D.C.  20250-1042. 

Dated:  December  28,  1999. 
Timothy  J.  Galvin, 

Administrator.  Foreign  Agricultural  Ser\'ice, 

and  Vice  President.  Commodity  Credit 

Corporation. 

[FR  Doc.  99-34058  Filed  12-30-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Announcement  of  the  Foreign  Market 
Development  Cooperator  Program  (or 
Fiscal  Year  2001 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

action:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  funds  for  the  Fiscal  Year 
2001  Foreign  Market  Development 
Cooperator  (Cooperator)  Program. 
DATES:  All  applications  must  be 
received  by  5:00  p.m.  Eastern  Standard 
Time,  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  STOP  1042,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250,  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Foreign  Agricultural  Service 
(FAS)  announces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2001  Cooperator  program. 
The  program  is  designed  to  create, 
expand,  and  maintain  foreign  markets 
for  United  States  agricultural 
commodities  and  products  through  cost- 
share  assistance.  Financial  assistance 
under  the  Cooperator  program  will  be 
made  available  on  a  competitive  basis 
and  applications  will  be  reviewed 
against  the  evaluation  criteria  contained 
herein.  The  Cooperator  program  is 
administered  by  personnel  of  FAS. 

Under  the  Cooperator  program.  FAS 
enters  into  agreements  with  nonprofit 
U.S.  trade  organizations  that  have  the 
broadest  possible  producer 
representation  of  the  commodity  being 
promoted  and  gives  priority  to  those 
organizations  that  are  nationwide  in 
membership  and  scope.  Cooperator 
program  agreements  involve  the 
promotion  of  agricultural  commodities 
on  a  generic  basis  and  may  not  involve 
activities  targeted  directly  toward 
consumers.  The  program  generally 
operates  on  a  reimbursement  basis. 

Authority 

The  Cooperator  program  is  authorized 
by  Title  VII  of  the  Agricultural  Trade 
Act  of  1978.  7U.S.C.  5721,ef  seq. 
Cooperator  program  regulations  appear 
at  7CFRpart  1550. 

Eligible  Applicants 

To  participate  in  the  Cooperator 
program,  an  applicant  must  be  a 
nonprofit  U.S.  agricultural  trade 
organization. 
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information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.html. 

Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  application  format  and 
instructions,  from  the  following  URL 
address:  http://www.fas.usda.gov/mos/ 
ues/unified.html.  A  UES  handbook  may 
also  be  obtained  by  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327. 

All  Cooperator  program  applicants, 
whether  or  not  applying  via  the  Internet 
or  diskette,  must  also  submit  by  March 
13,  2000,  via  hand  delivery  or  U.S.  mail, 
an  original  signed  certification 
statement  as  specified  in  7  CFR  section 
1485.13(a)(2)(i)(G)  and  7  CFR 
1550.20(a)(14),  respectively.  The  UES 
handbook  contains  an  acceptable 
certification  format. 

Any  organization  which  is  not 
interested  in  applying  for  the 
Cooperator  program  or  the  MAP  but 
would  like  to  request  assistance  through 
one  of  the  other  programs  mentioned, 
should  contact  the  Marketing 
Operations  Staff  at  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  FAS  seeks  to  identify  a  clear, 
long-term  agricultural  trade  strategy  by 
market  or  product  and  a  program 
effectiveness  time  line  against  which 
results  can  be  measured  at  specific 
intervals  using  quantifiable  product  or 
country  goals.  These  performance 
indicators  are  part  of  FAS'  resource 
allocation  strategy  to  fund  applicants 
which  can  demonstrate  performance 
based  on  a  long-term  strategic  plan  and 
address  the  performance  measurement 
objectives  of  the  GPRA. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available 
Cooperator  program  funds. 

(1)  Phase  1 — Sufficiency  Committee  and 
FAS  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1550.14  and  §  1550.20  of  the 
Cooperator  program  regulations. 


Applications  which  meet  the 
application  requirements  will  then  be 
further  evaluated  by  the  applicable  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
criteria  listed  in  §  1550.21  and  §  1550.22 
of  the  Cooperator  program  regulations. 
The  purpose  of  this  review  is  to  identify 
meritorious  proposals  and  to 
recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor).  Data  used  in  the 
calculations  for  contribution  levels,  past 
export  performance  and  past  dememd 
expansion  performance  will  cover  not 
more  than  a  6-year  period,  to  the  extent 
such  data  is  available. 

(a)  Contribution  Level  (40) 

•  The  applicant's  6-year  average  share 
(1996-2001)  of  all  contributions 
(contributions  may  include  cash  and 
goods  and  services  provided  by  U.S. 
entities  in  support  of  foreign  market 
development  activities)  compared  to 

•  The  applicant's  6-year  average  share 
(1996-2001)  of  all  Cooperator  marketing 
plan  budgets. 

(b)  Past  Export  Performance  (20) 

•  The  6-year  average  share  (1995- 
2000)  of  the  value  of  exports  promoted 
by  the  applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1995-2000)  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1994-1999)  of  MAP  program  ceiling 
levels  and  a  6-year  average  share  (1994- 
99)  of  foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office. 

(c)  Past  Demand  Expansion  Performance 
(20) 

•  The  6-year  average  share  (1995- 
2000)  of  the  total  value  of  world  trade 
of  the  commodities  promoted  by  the 
applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1995-2000)  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1994-99)  of  MAP  program  ceiling 
levels  and  a  6-year  average  share  (1994- 
99)  of  foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office. 


(d)  Future  Demand  Expansion  Goals 
(10) 

•  The  projected  total  dollar  value  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  yeai 
2006  compared  to 

•  The  applicant's  requested  funding 
level. 

(e)  Accuracy  of  Past  Demand  Expansion 
Projections  (10) 

•  The  actual  dollar  value  share  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
1999  compared  to 

•  The  applicant's  past  projected  share 
of  world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
1999,  as  specified  in  the  1999 
Cooperator  program  application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  Cooperator  program  funds 
available  and  multiplied  by  the  total 
weight  factor  to  determine  the  amount 
of  funds  allocated  to  each  applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  Eastern 
Standard  Time,  March  13,  2000.  Signed 
certification  statements  also  must  be 
received  by  that  time  at  one  of  the 
addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5  p.m.  Eastern  Steuidard  Time,  March 
13,  2000,  at  one  of  the  following 
addre  ses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1042. 

Dated:  December  28,  1999. 
Timothy  J.  Galvin, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  99-34057  Filed  12-30-99;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  procinement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  February  2,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
20,  November  15,  and  19,  1999.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (64  FR  45506,  61819, 
and  63283)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 


connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Grounds  Maintenance,  Naval  Air  Station. 

New  Orleans,  Louisiana 
lanitorial/Custodial.  New  River  Valley 

Memorial  USARC,  Dublin,  Virginia 

This  action  does  not  affect  oirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  service. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  no  longer 
suitable  for  prociu-ement  by  the  Federal 
Government  imder  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
deleted  from  the  Procurement  List: 

Commodities 

Ladder,  Extension  (Wood),  5440-00-223- 

6025    0 
Broom,  Upright,  7920-00-292-4370,  7920- 

00-292-2369 

Service 

Administrative  Services,  General  Services 
Administration,  PBS,  Laguna  Niguel 
Field  Offices,  Laguna  Niguel,  California 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  99-34048  Filed  12-30-99;  8:45  am] 
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COMMITTEE  F0R  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  LI  Bt;  Proposed  Additions 


Committee  for  Purchase  From 
Blind  or  Severely 


AGENCY: 

People  Who  Ar( 

Disabled 

ACTION:  Propose  d  additions  to 

procurement  lis :. 


proposal  to  add 


SUMMARY:  The  C  ommittee  has  received  a 


to  the  Procurement  List 
services  to  be  ft  mished  by  nonprofit 
agencies  emplo  fing  persons  who  are 
blind  or  have  omer  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Februay  2,  2000. 
ADDRESSES:  Coi  imittee  for  Purchase 
From  People  VV  lo  Are  Blind  or  Severely 
Disabled,  Crysti  1  Gateway  3,  Suite  310, 
1215  Jefferson  I  lavis  Highway, 
Arlington,  Virgnia  22202^302. 
FOR  FURTHER  INI  ORMATION  CONTACT: 
Severely  Milkn  an  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  publis  led  pursuant  to  41 
U.S.C.  47(a)(2)  md  41  CFR  51-2.3.  Its 
purpose  is  to  pi  ovide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  im  jact  of  the  proposed 
actions. 

If  the  Commi  ;tee  approves  the 
proposed  addit  ons,  all  entities  of  the 
Federal  Govern  ment  (except  as 
otherwise  indie  ated)  will  be  required  to 
procure  the  ser  /ices  listed  below  from 
nonprofit  agen(  :ies  employing  persons 
who  are  blind  ( ir  have  other  severe 
disabilities.  I  c(  irtify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantia  number  of  small 
entities.  The  m  ijor  factors  considered 
for  this  certific  ition  were: 

1.  The  actior  will  not  result  in  any 
additional  repc  rting,  recordkeeping  or 
other  compliai  ce  requirements  for  small 
entities  other  t  lan  the  small 
organizations  t  lat  will  furnish  the 
services  to  the  Government. 

2.  The  actior  will  result  in 
authorizing  sm  all  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  wl  lich  would  accomplish 
the  objectives  )f  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  wi  h  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  ;his  certification  are 
invited.  Comn  enters  should  identify  the 
statement(s)  u:  iderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  followii  ig  services  have  been 
proposed  for  a  ddition  to  Procurement 


List  for  production  by  the  nonprofit 
agencies  listed: 

Operation  of  Individual  Equipment  Element 

Store  and  HAZMART,  Dover  Ait  Force 

Base,  Delaware 
NPA:  Blind  Industries  &  Services  of 

Maryland.  Balitmore.  Maryland 
Provision  of  Customized  Recognition  and 

Award  Program  (50%  of  the  total 

Government  Requirement) 
NPA:  The  Lighthouse  for  the  Blind,  Inc., 

Seattle,  Washington 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  99-34049  Filed  12-30-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv,  Rosa  Jeong  or  Ryan 
Langan,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  B.C.  20230;  telephone: 
(202)  482-4207,  (202)  482-3853,  and 
(202)  482-1279,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  19 
CFR  Part  351  (April  1,  1998). 

Preliminary  Determination 

We  preliminarily  determine  that  bulk 
aspirin  ("aspirin")  from  the  People's 
Republic  of  China  ("PRC")  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  June  23,  1999  (64  FR 


33463)  ["Notice  of  Initiation"),  the 
following  events  have  occiured: 

On  June  15,  1999,  we  received  an 
entry  of  appearance  by  counsel  on 
behalf  of  Jilin  Pharmaceutical  Co.,  Ltd. 
("Jilin"),  a  producer/exporter  of  the 
subject  merchandise.  On  June  16,  1999, 
we  received  an  entry  of  appearance  by 
counsel  on  behalf  of  Shandong  Xinhua 
Pharmaceutical  Factory  ("Shandong"),  a 
producer/exporter  of  the  subject 
merchandise 

On  July  19,  1999,  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case. 

On  July  26, 1999,  the  Department 
issued  an  antidiunping  questionnaire  to 
the  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  ("MOFTEC"), 
the  Embassy  of  the  PRC,  and  the  China 
Chamber  of  Commerce  for  Medicine  and 
Health  with  instructions  to  forward  the 
questioimaire  to  all  producers/exporters 
of  the  subject  merchandise.  Also  on  July 
26,  1999,  the  Department  issued  the 
antidumping  questionnaire  to  Jilin  and 
Shandong. 

On  September  3, 1999,  the 
Department  invited  interested  parties  to 
provide  publicly  available  information 
for  valuing  the  factors  of  production  and 
to  comment  on  the  surrogate  country 
selection.  We  received  responses  on 
October  4,  1999,  and  additional 
comments  on  October  8  and  12,  1999. 

On  August  24  and  30,  and  September 
3  and  7,  1999,  the  Department  received 
questionnaire  responses  from  Jilin  and 
Shandong.  We  issued  supplemental 
questionnaires  on  September  10,  1999, 
to  which  we  received  responses  on 
October  4, 1999. 

On  October  8, 1999,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  Rhodia, 
Inc.,  the  petitioner,  made  a  timely 
request  to  postpone  the  issuance  of  the 
preliminary  determination  in  this 
investigation.  We  granted  this  request 
and,  on  October  21,  1999,  we  postponed 
the  preliminary  determination  until  no 
later  than  December  21, 1999  (See  64  FR 
56738). 

On  December  1,  1999,  the  petitioner 
submitted  additional  surrogate  value 
information  and  preliminary 
determination  comments.  On  December 
6,  1999,  Jilin  filed  corrections  to  its 
reported  factor  data.  In  addition, 
between  December  6  and  16,  1999,  Jilin 
filed  several  submissions  objecting  to 
the  petitioner's  submission  of  new 
surrogate  value  information.  Shemdong 
provided  clarifications  to  its  reported 
factor  data  on  December  6,  1999. 


Scope  of  In  vestigation 

For  purposes  of  this  investigation,  the 
product  covered  is  bulk  acetylsaHcyhc 
acid,  commonly  referred  to  as  bulk 
aspirin,  whether  or  not  in 
pharmaceutical  or  compound  form,  not 
put  up  in  dosage  form  (tablet,  capsule, 
powders  or  similar  form  for  direct 
human  consumption).  Bulk  aspirin  may 
be  imported  in  two  forms,  as  pure  ortho- 
acetylsalicylic  acid  or  as  mixed  ortho- 
acetylsalicylic  acid.  Pure  ortho- 
acetylsalicylic  acid  can  be  either  in 
crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This 
product  has  the  chemical  formula 
&,H804  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  It  is 
classified  imder  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 

Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association.  This 
product  is  classified  under  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
imder  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
("POI")  corresponds  to  each  exporter's 
two  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition,  i.e.,  October  1, 
1998,  through  March  31,  1999. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  norunarket  economy  ("NME") 
country  in  all  past  antidumping 
investigations  (see,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Creatine  Monohydrate  from 
the  People's  Republic  of  China,  64  FR 
71104  (December  20, 1999)  ("Creatine") 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  72255  (December  31, 
1998)  {"Mushrooms")).  A  designation  as 
an  NME  remains  in  effect  until  it  is 
revoked  by  the  Department  (see  section 
771(18)(C)oftheAct). 

The  respondents  in  this  investigation 
have  not  requested  a  revocation  of  the 
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PRC's  NME  status.  We  have,  therefore, 
preliminarily  determined  to  continue  to 
treat  the  PRC  as  an  NME. 

Separate  Rates 

Both  Jilin  and  Shandong  have 
requested  separate  company-specific 
rates.  These  companies  have  stated  that 
they  are  privately  owned  companies 
with  no  element  of  govenunent 
ownership  or  control. 

The  Department's  separate  rate  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls, 
e.g.,  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  raUier,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19,  1997);  Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17,  1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value,  60  FR  14725, 
14726  (March  20,  1995)  {"Hone/'). 

To  establish  whether  a  firm  is 
sufficiently  independent  fi-om 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  imder  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6,  1991)  {"Sparklers"), 
as  modified  by  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994) 
{"Silicon  Carbide").  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  the 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1 .  Absence  of  De  Jure  Control 

The  respondents  have  placed  on  the 
record  a  number  of  documents  to 
demonstrate  absence  of  de  jure 
government  control,  including  the 
"Foreign  Trade  Law  of  the  People's 
Republic  of  China"  and  the  "Company 
Law  of  the  People's  Republic  of  China." 

The  Department  has  analyzed  these 
laws  in  prior  cases  and  foimd  that  they 
establish  an  absence  of  de  jure  control. 
iSee,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 


Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  54472  (October  24,  1995); 
seft  also  Mushrooms.)  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination. 

Accordingly,  we  preliminarily 
determine  that,  within  the  aspirin 
industry,  there  is  an  absence  of  de  jure 
government  control  over  export  pricing 
and  marketing  decisions  of  firms.         _ 

2.  Absence  of  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  {See,  e.g..  Sparklers  and 
Silicon  Carbide)  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are. 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  ccmsiders 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Mushrooms). 

Shandong  and  Jilin  have  each  asserted 
the  following:  (1)  They  establish  their 
own  export  prices;  (2)  they  negotiate 
contracts  without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  they  make  their  own  personnel 
decisions;  and  (4)  they  retain  the 
proceeds  of  their  export  sales  and  use 
profits  according  to  their  business  needs 
without  any  restrictions.  Additionally, 
these  two  respondents  have  stated  that 
they  do  not  coordinate  or  consult  with 
other  exporters  regarding  their  pricing. 
This  information  supports  a  preliminary 
finding  that  there  is  no  de  facto 
governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  both  responding 
exporters  have  met  the  criteria  for  the 
application  of  separate  rates. 

We  note  that  the  petitioner  has 
alleged  that  neither  Jilin  nor  Shandong 
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but  the  information  cannot  be  verified  as 
provided  in  section  782(i),  the  administering 
authority  and  the  Commission  shall,  subject 
to  section  782(d),  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  title. 

Only  Jilin  and  Shandong  have  provided 
the  information  requested  by  the 
Department.  Accordingly,  the  use  of 
facts  available  is  warranted  with  respect 
to  all  other  PRC  producers/exporters  of 
aspirin. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
The  exporters  that  decided  not  to 
respond  in  any  form  to  the  Department's 
questioimaire  failed  to  act  to  the  best  of 
their  ability  in  this  investigation.  Thus, 
the  Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted.  As  adverse  fact? 
available,  we  are  assigning  the  highest 
margin  in  the  petition.  144.02  percent, 
which  is  higher  than  any  of  the 
calculated  margins. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information."  such 
as  the  petition,  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  (1994)  (SAA).  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

The  petitioner's  methodology  for 
calculating  export  price  ("EP")  and 
normal  value  (  NV")  is  discussed  in  the 
Notice  of  Initiation.  To  corroborate  the 
petitioner's  EP  calculations,  we 
compared  the  prices  in  the  petition  for 
the  product  to  the  prices  submitted  by 
respondents  for  the  same  product  in 
similar  volumes.  To  corroborate  the 
petitioner's  NV  calculations,  we 
compared  the  petitioner's  factor 
consumption  and  surrogate  value  data 
for  the  product  to  the  data  reported  by 
the  respondents  for  the  most  significant 
factors — chemical  inputs,  factory 
overhead,  and  selling,  general,  and 
administrative  expenses  ("SG&A") — and 
the  surrogate  values  for  these  factors  in 
'the  petition  to  the  values  selected  for 
the  preliminary  determination,  as 
discussed  below.  Our  analysis  showed 
that,  in  general,  the  petitioner's  data  was 
reasonably  close  to  the  data  submitted 
by  the  respondents  and  to  the  surrogate 
values  chosen  by  the  Department.  (See 
memorandum  to  the  file  dated 


December  21.  1999  ("Corroboration 
Memo").)  Based  on  our  analysis,  we 
find  that  the  figures  and  calculations  set 
forth  in  the  petition  have  probative 
value. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Shandong  and 
Jilin  to  the  United  States  were  made  at 
LTFV.  we  compared  the  EP  or 
constructed  export  price  ("CEP")  to  the 
NV,  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice,  below.  In  accordance  with 
section  777A{d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
EPs  and  CEPs  to  NVs. 

Export  Price 

For  all  sales  made  by  Shandong  and 
certain  sales  by  Jilin.  we  used  the  EP 
methodology  in  accordance  with  section 
772(a)  of  the  Act.  because  the  subject 
merchandise  was  sold  directly  to 
imaffiliated  customers  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
appropriate.  We  calculated  EP  based  on 
packed  FOB.  CIF  or  C&F  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  inland  freight  from  the 
plant/warehouse  to  port  of  exit, 
brokerage  and  handling  in  the  PRC. 
marine  insurance  and  ocean  freight. 
Because  certain  domestic  brokerage  and 
handling,  marine  insurance,  and  inland 
freight  were  provided  by  NME 
companies,  we  based  those  charges  on 
surrogate  rates  from  India.  (See  "Normal 
Value"  section  for  further  discussion.) 

Constructed  Export  Price 

For  certain  sales  by  Jilin,  we 
calculated  CEP,  in  accordance  with 
sections  772(b),  (c)  and  (d)  of  the  Act, 
because  sales  to  the  first  unaffiliated 
purchaser  in  the  United  States  took 
place  after  importation.  We  calculated 
CEP  based  on  ex-dock,  ex-warehouse, 
CIF  or  delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  Where 
appropriate,  we  made  deductions  for 
inland  freight  in  the  PRC,  brokerage  and 
handling  in  the  PRC,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S.  inland 
freight,  U.S.  brokerage  and  handling, 
and  U.S.  weirehousing.  Because  certain 
domestic  brokerage  and  handling, 
marine  insurance,  and  inland  freight 
were  provided  by  NME  companies,  we 
based  those  charges  on  surrogate  rates 
from  India.  (See  "Normal  Value"  section 
for  further  discussion.)  Also,  where 
appropriate,  we  deducted  direct  and 
indirect  selling  expenses  related  to 
commercial  activity  in  the  United 
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States.  Pursuant  to  section  772(d)(3)  of 
the  Act,  where  applicable,  we  made  an 
adjustment  for  CEP  profit. 

Normal  Value 

1 .  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME,  and  (2) 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India,  Pakistan,  Sri 
Lanka,  Egypt,  Indonesia,  and  the 
Philippines  are  countries  comparable  to 
the  PRC  in  terms  of  overall  economic 
development  [see  memorandum  from 
Jeff  May,  Director,  Office  of  Policy,  to 
Susan  Kuhbach,  Senior  Director,  AD/ 
CVD  Enforcement,  Office  1,  July  13, 
1999).  We  have  further  determined  that 
India  is  a  significant  producer  of 
comparable  merchandise.  Accordingly, 
we  have  calculated  NV  using  mainly 
Indian  values,  and  in  some  cases  U.S. 
export  values,  for  the  PRC  producers' 
factors  of  production.  Where  it  was 
applicable  and  practicable,  we  have 
considered  all  information  on  the 
record,  including  data  provided  in  the 
petitioner's  December  1, 1999, 
comments. 

2.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
aspirin  and  sold  aspirin  to  the  United 
States  during  the  POI.  Our  NV 
calculation  included  amounts  for 
materials,  labor,  energy,  overhead, 
SG&A,  and  profit.  To  calculate  NV,  the 
reported  unit  factor  quantities  were 
multiplied  by  publicly  available  Indian 
and  U.S.  export  price  values. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  Where  the 
distance  between  the  material  supplier 
and  the  factory  was  reported,  we  added 
to  Indian  GIF  surrogate  values  a 
surrogate  ft-eight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  to  the  PRC  factory,  or 
ft'om  the  domestic  supplier  to  the 
factory.  This  adjustment  is  in 
accordance  with  the  CAFC's  decision  in 
Sigma  Corp.  v.  United  States.  117  F.  3d 
1401  (Fed.  Cir.  1997).  Where  a  producer 
did  not  report  the  distances  between  the 
material  supplier  and  the  factory,  as 
facts  available,  we  used  the  distance  to 


the  nearest  PRC  port  to  the  PRC  factory. 
For  those  values  not  contemporaneous 
with  the  POI  and  quoted  in  a  foreign 
currency,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

(1)  Material  Inputs:  To  value  acetic 
acid,  sulfuric  acid,  and  certain  other 
inputs,  we  used  public  information  from 
the  Indian  publication  Indian  Chemical 
Weekly  ("ICW")  that  corresponded  with 
the  POI.  For  caustic  soda,  ethyl 
phosphate,  ammonia,  com  starch,  and 
certain  other  inputs,  we  relied  on 
import  prices  contained  in  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
("MSFTI").  Phenol  was  valued  using 
both  ICW  and  MSFTI  data.  To  value 
carbon  dioxide,  we  used  data  from  1998 
U.S.  Census  Bureau  Export  Statistics. 
We  used  a  U.S.  export  value  for  this 
input  because  the  value  reported  in  the 
MSFTI  was  aberrational.  For  further 
discussion,  see  "Factors  of  Production 
Valuation  Memorandum"  dated 
December  21,  1999. 

(2)  Labor:  We  valued  labor  using  the 
method  described  in  19  CFR 

§  351.408(c)(3). 

(3)  Energy:  To  value  electricity,  coal 
and  fuel  oil.  we  used  the  rates  reported 
in  the  publicadon  Energy  Prices  and 
Taxes  (1998). 

(4)  Overhead,  SG&A  and  Profit:  We 
based  factory  overhead,  SG&A,  and 
profit  on  financial  information  relating 
to  the  Indian  "drugs  and 
pharmaceuticals"  industry,  as  reported 
by  the  Indian  Informer. 

(5)  Inland  Freight:  To  value  truck 
freight  rates,  we  used  price  quotes 
obtained  by  the  Department  fi-om  Indian 
truck  freight  companies  in  November 
1999.  With  regard  to  rail  freight,  we 
based  our  calculation  on  price  quotes 
obtained  by  the  Department  from  an 
Indian  rail  freight  company  in 
November  1999. 

(6)  Packing  Materials:  For  packing 
materials,  we  used  import  values  from 
the  MSFTI. 

(7)  Brokerage  and  Handling:  To  value 
foreign  brokerage  and  handling,  we 
relied  on  public  information  reported  in 
the  case  record  for  a  new  shipper  review 
of  stainless  wire  rod  from  India.  See 
Certain  Stainless  Steel  Wire  Rod  From 
India;  Preliminary  Results  of 
Antidumping  Duty  Administrative  and 
New  Shipper  Reviews,  63  FR  48184 
(Sept.  9. 1998). 

(8)  Marine  Insurance:  For  marine 
insurance,  we  used  public  information 
collected  for  Tapered  Roller  Bearing 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  the  PRC;  Final  Results 
of  1 996-1 997  Antidumping 
Administrative  Review,  63  FR  63842, 


63847  (Nov.  17, 1998)  [-TRBs-W), 
which  was  obtained  through  queries 
made  directly  to  an  international  marine 
insurance  provider. 

(9)  Ocean  Freight:  Where  the  PRC 
producer/exporter  used  a  market 
economy  shipper  and  paid  for  the 
shipping  in  a  market  economy  currency, 
we  used  the  amount  reported.  Where 
the  producer/exporter  also  reported  that 
freight  services  were  provided  by  a 
nonmarket  economy  carrier  and/or  paid 
for  in  nonmarket  economy  currency,  we 
used  an  average  of  the  market  economy 
values  as  the  factor  value. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from  the 
PRC,  except  for  subject  merchandise 
produced  and  exported  by  Jilin  (which 
has  a  zero  weighted-average  margin), 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP  or  CEP,  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 


Exporter/manufacturer 

Weighted- 
average 

margin  per- 
centage 

Shandong  Xinhua  Pharma- 
ceutical Factory 

Jilin  Pharmaceutical  Co.,  Ltd./ 
Jilin  Pharmaceutical  Import 
and  Export  Corporation 

PRC-wide  Rate 

11.14 

0.00 
144  02 

The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individually  above. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
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Public  Commen  \ 

Case  briefs  or  other  written  comments 
in  six  copies  mi  st  be  submitted  to  the 
Assistant  Secret  iry  for  Import 
Administration  lo  later  than  February 
18.  2000,  and  re  juttal  briefs  no  later 
than  February  2  i,  2000.  A  list  of 
authorities  used  and  an  executive 
summary  of  issi  es  should  accompany 
any  briefs  subm  tted  to  the  Department. 
Such  summary  i  ;hould  be  limited  to  five 
pages  total,  incl  iding  footnotes.  In 
accordance  witli  section  774  of  the  Act, 
we  will  hold  a  {  ubhc  hearing,  if 
requested,  to  afi  ord  interested  parties  an 
opportimity  to  ( omment  on  arguments 
raised  in  case  oi  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
February  25,  20)0.  at  the  Department  of 
Commerce,  14tli  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230. 
Parties  should  c  onfirm  by  telephone  the 
time,  date,  and  jlace  of  the  hearing  48 
hours  before  th(  scheduled  time. 

Interested  paj  ties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  A  ssistant  Secretary  for 
Import  Admini  itration,  U.S.  Department 
of  Commerce,  F  oom  1870,  within  30 
days  of  the  pub  ication  of  this  notice. 
Requests  shouli  1  contain:  (1)  The  party's 
,  and  telephone  number; 
af  participants;  and  (3) 
a  list  of  the  issi  es  to  be  discussed.  Oral 
presentations  v  ill  be  limited  to  issues 
raised  in  the  br  efs.  If  this  investigation 
proceeds  normi  illy,  we  will  make  our 
final  determine  tion  not  later  than  75 
days  after  the  c  ate  of  the  preliminary 
determination. 

This  determi  lation  is  issued  and 
published  in  ac  cordance  with  sections 
[i)(l)oftheAct. 

r  21.  1999. 
■  for  Import 
Filed  12-30-99;  8:45  am] 


733(d)  and  777 

Dated:  Deceml  e 

Robert  S.  LaRusj  a 

Assistant  Secret(^ 
Administration 

|FR  Doc.  99-339fc2 

BILUNG  CODE  3510-  OS-P 


DEPARTMENl 


OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

[ID112499A] 

International  VJ^haling  Commission; 
Meetings 


AGENCY: 

Service  (NMF$) 
Atmospheric 
Commerce. 
action:  Notice 


National  Marine  Fisheries 

National  Oceanic  and 
Administration  (NOAA), 


of  public  meetings. 


summary:  NOAA  makes  use  of  a  public 
Interagency  Committee  to  assist  in 


preparing  for  meetings  of  the 
International  Whaling  Commission 
(FWC).  This  notice  sets  forth  guidelines 
for  participating  on  the  Committee  and 
a  tentative  schedule  of  meetings  and  of 
important  dates. 
DATES:  The  January  14,  2000, 
Interagency  Meeting  will  be  held  at  2:00 
p.m.  See  SUPPLEMENTARY  INFORMATION 
for  tentative  2000  meeting  schedules. 
ADDRESSES:  The  January  14,  2000, 
meeting  will  be  held  in  Room  1W611  on 
the  ground  floor  of  Building  4  in  the 
NOAA  Silver  Spring  Metro  Complex, 
1305  East-West  Highway,  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Campbell,  (202)  482-2652. 
SUPPLEMENTARY  INFORMATION:  The 
January  14,  2000,  Interagency 
Committee  meeting  will  review  recent 
events  relating  to  the  IWC  and  issues 
that  will  arise  at  the  2000  IWC  annual 

meeting. 

The  Secretary  of  Commerce  is  charged 
with  the  responsibility  of  discharging 
the  obligations  of  the  United  States 
under  the  International  Convention  for 
the  Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  for  Oceans  and 
Atmosphere,  who  is  also  the  U.S. 
Commissioner  to  the  IWC.  The  U.S. 
Commissioner  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce  and  assisted  by  the 
Department  of  State,  the  Department  of 
the  Interior,  the  Marine  Mammal 
Commission,  and  by  other  interested 
agencies. 

Each  year,  NOAA  conducts  meetings 
and  other  activities  to  prepare  for  the 
annual  meeting  of  the  IWC.  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  input  in  the  development  of 
policy  by  individuals  and  non- 
governmental organizations  interested 
in  whale  conservation.  NOAA  believes 
that  this  participation  is  important  for 
the  effective  development  and 
implementation  of  U.S.  policy 
concerning  whaling.  Any  person  with 
an  identifiable  interest  in  United  States 
whale  conservation  policy  may 
participate  in  the  meetings,  but  NOAA 
reserves  the  authority  to  inquire  about 
the  interest  of  any  person  who  appears 
at  a  meeting  and  to  determine  the 
appropriateness  of  that  person's 
participation.  Foreign  nationals  and 
persons  who  represent  foreign 
governments  may  not  attend.  These 
stringent  measures  are  necessary  to 
promote  the  candid  exchange  of 
information  and  to  establish  the 


necessary  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practices. 

Tentative  Meeting  Schedule 

The  schedule  of  additional  meetings 
and  deadlines,  including  those  of  the 
IWC,  during  2000  follows.  Specific 
locations  and  times  will  be  published  in 
the  Federal  Register. 

January  14.  2000  (NOAA,  Silver 
Spring  Metro  Complex,  Building  4, 
Room  1 W61 1 .  Silver  Spring,  MD): 
Interagency  Coirmiittee  meeting  to 
review  recent  events  relating  to  the  IWC 
and  to  review  U.S.  positions  for  the 
2000  IWC  annual  meeting. 

June  12-13,  2000  (Australia):  IWC 
Scientific  Committee  Working  Groups 
and  Sub-committees. 

June  14-26,  2000  (Australia):  IWC 
Scientific  Committee. 

June  28  -  July  1,  2000  (Australia):  IWC 
Commission  Committees,  Sub- 
committees and  Working  Groups. 

July  3-6,  2000  (Australia):  IWC  52nd 
Aimual  Meeting. 

Special  Accommodations 

Department  of  Commerce  meetings 
are  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Cathy  Campbell 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  December  22,  1999. 
Art  Jeffers, 

Deputy  Director,  Protected  Resources. 
National  Marine  Fisheries  Service. 
[PR  Doc.  99-34083  Filed  12-30-99;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Information  Collection 
Available  for  Public  Comment 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on;  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  biu-den  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  3,  2000. 
ADDRESSES:  Written  conmients  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Force  Management  Policy/Militar>' 
Persormel  Policy/ Accession  Policy), 
ATTN:  LTC  Helen  Prewitt,  Room  2B271, 
4000  Defense  Pentagon,  Washington,  DC 
20301-4000.  Consideration  will  be 
given  to  all  comments  received  within 
60  days  of  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
(703) 697-9269. 

Title,  Applicable,  and  OMB  Control 
Number:  DoD  Loan  Repayment  Program 
(LRP);  DD  Form  2475;  OMB  Control 
Number  0704-0152. 

Needs  and  Uses:  Military  Services  are 
authorized  to  repay  student  loans  for 
individuals  who  meet  certain  criteria 
and  who  enlist  for  active  military 
service  or  enter  Reserve  service  for  a 
specified  obligation  period.  Applicants 
who  qualify  for  the  program  forward  the 
DD  Form  2475,  "DoD  Educational  Loan 
Repayment  Program  (LRP)  Annual 
Application,"  to  their  Military  Service 
Personnel  Office  for  processing.  The 
Military  Service  Personnel  Office 
verifies  the  information  and  fills  in  the 
loan  repayment  date,  address  and  phone 
number.  For  the  Reserve  Components, 
the  Military  Service  Personnel  Office 
forwards  the  DD  Form  2475  to  the 
lending  institution.  For  the  active-duty 
Service,  the  Service  member  mails  the 
form  to  the  lending  institution.  The 
lending  institution  confirms  the  loan 
status  and  certification  and  mails  the 
form  back  to  the  Military  Service 
Personnel  Office. 

Affected  Public:  Business  or  other  for- 
profit. 

Annual  Burden  Hours  (Including 
Recordkeeping).  6,750  hours. 

Number  of  Respondents:  27,000. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  15 
minutes. 
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Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Public  Laws  99-145  and  100-180 
auAorize  the  Military  Services  to  repay 
student  loans  for  individuals  who  agree 
to  enter  the  military  in  specific 
occupational  areas  for  a  specified 
service  obligation  period.  The  law 
provides  for  repayment  for  service 
performed  on  active  duty  or  as  a 
member  of  the  Reserve  Components  in 
a  military  specialty  determined  by  the 
Secretary  of  Defense.  The  legislation 
requires  the  Services  to  verify  the  status 
of  the  individual's  loan  prior  to' 
repayment.  The  DD  Form  2475,  "DoD 
Educational  Loan  Repayment  Program 
(LRP)  Annual  Application,"  is  used  to 
collect  the  necessary  verification  data 
from  the  lending  institution. 

To  request  more  iitformation  on  this 
proposed  information  coUectiqii'or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
Reports  Clearance  Officer  at  (703)  614- 
8989.  ^ 

Dated:  December  27.  1999. 
L.Nf.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  99-340001='iled  12-30-99:  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  ttie  United  States 
Commission  on  National  Security/21  st 
Century 

AGENCY:  Department  of  Defense,  Office 

of  the  Undersecretary  of  Defense 

(Policy). 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  United  States 
Commission  on  National  Security/2 1st 
Century  will  meet  in  closed  session  on 
10  and  11  January  2000.  The 
Commission  was  originally  chartered  by 
the  Secretary  of  Defense  on  1  July  1998 
(charter  revised  on  18  August  1999)  to 
•conduct  a  comprehensive  review  of  the 
early  twenty-first  century  global  security 
environment;  develop  appropriate 
national  seciu-ity  objectives  and  a 
strategy  to  attain  these  objectives;  and 
recommend  concomitant  changes  to  the 
national  security  apparatus  as 
necessary. 

The  Commission  will  meet  in  closed 
session  on  10  and  11  January  to  review 


a  range  of  option  papers  developed  by 
the  staff  and  write  portions  of  the  Phase 
Two  report.  In  addition,  the 
Commission  will  discuss  selected 
classified  national  security  documents 
for  comparative  use  as  it  develops 
Sections  I  through  V  of  its  draft  report. 
By  Charter,  the  Phase  Two  report  is  to 
be  delivered  to  the  Secretary  of  Defense 
no  later  than  14  April  2000. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  [5 
U.S.C,  Appendix  11).  it  is  anticipated 
that  matters  affecting  national  security, 
as  covered  by  5  U.S.C.  552b(c)(l)(198'8). 
will  be  presented  throughout  the 
meeting,  and  that,  accordingly,  the 
meeting  will  be  closed  to  the  public. 
DATES:  Monday.  10  January  8:30  a.m.- 
5:00  p.m.  Tuesday,  11  January  8:30 
a.m. -4:00  p.m. 

ADDRESSES:  Crystal  City  Marriott,  1999 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Dunn.  National  Security  Study 
Group,  Suite  532,  Crystal  Mall  3",  1931 ' 
Jefferson  Davis  Highwav,  Arlington,  VA 
22202-3805.  Telephone  703-602-4175. 

Dated:  December  27,  1999, 
L.M.  Bynum, 

OSD  FederahFegi^ter  Liaison  Officer. 
Department  of  Defense. 
[FR  Doc.  99-34002  Filed  12-30-99:  8:45  am] 

84LUNG  CODE  5000-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board;  Notice  of 
Advisory  Committee  Meetings 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Air  Force  Space  Launch 
Facilities  will  meet  in  closed  session  on 
February  24,  2000,  Patrick  Air  Force 
Base,  Cape  Canaveral,  FL,  and  March 
24.  2000.  at  The  Aerospace  Corporation, 
Chantilly.  VA. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretan*'  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
there  meetings  the  Defense  Science 
Board  Task  Force  on  Air  Force  Space 
Launch  Facilities  will  assess  the 
anticipated  military,  civil  and 
commercial  space  launch  requirements 
and  estimate  future  funding 
requirements  for  space  launch  ranges 
capable  of  meeting  both  national 
security  needs  and  civil  and  commercial 
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needs.  The  Tas 
interim  finding 
recomniendati 


ens 


;  activiti  bs 


ongoing 

In  accordanc 
the  Federal  Ad 
Pub.  L.  92-463 
App.  II.  (1994)) 
that  these  Defe 
meetings,  conctm 
U.S.C.  552b(c){  [) 
accordingly  the  se 
closed  to  the  pi  i 


Dated:  Decemh^r  1999 
L.M.  Bynum. 
Alternate  OSD  F^eral 
Officer,  Departm  rn 
[FR  Doc.  99-34o|l 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Notice  of  Revised  Non-Foreign 
Overseas  Per  Diem  Rates. 


summary:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  212.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  aimounced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  212  is  being  published 
in  the  Federal  Register  to  assure  that 


travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  January  1.  2000.  . 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  211. 
^Distribution  of  Civilian  Persormel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

BILLING  CODE  5001 -10-M 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

CHANGE  IN  CIVILIAN  BULLETIN  212:   EFFECTIVE  1  JANUARY  2000,  TAXES  ARE  NO  LONGER 
INCLUDED  IN  PRESCRIBED  MAXIMUM  LODGING  AMOUNTS  FOR  ALL  OVERSEAS  NON-FOREIGN 
AREAS.   THE  APPROPRIATE  SECTIONS  OF  THE  JOINT  FEDERAL  TRAVEL  REGULATIONS  AND 
JOINT  TRAVEL  REGULATIONS  ARE  BEING  REVISED  TO  REFLECT  THIS.   AS  OF  1  JANUARY 
2000  TAXES  ON  LODGING  ARE  SEPARATELY  REIMBURSIBLE. 


ALASKA 

ANCHORAGE 

[INCL  NAV  RES] 

05/01 

-  09/15 

161 

68 

229 

01/01/2000 

09/16 

-  04/30 

80 

60 

140 

01/01/2000 

BARROW 

115 

73 

188 

03/01/1999 

BETHEL 

92 

65 

157 

01/01/2000 

CLEAR  AB 

80 

54 

134 

01/01/2000 

COLD  BAY 

140 

73 

213 

01/01/2000 

COLDFOOT 

135 

71 

206 

10/01/1999 

CORDOVA 

85 

62 

147 

03/01/1998 

CRAIG 

05/01 

-  08/31 

95 

66 

161 

10/01/1998 

09/01 

-  04/30 

79 

64 

143 

10/01/1998 

DEADHORSE 

80 

67 

147 

03/01/1999 

DENALI  NATIONAL  PARK 

06/01 

-  08/31 

125 

56 

181 

01/01/2000 

09/01 

-  05/31 

90 

53 

143 

01/01/2000 

DILLINGHAM 

1 

100 

58 

158 

01/01/2000 

DUTCH  HARBOR-UNALASKA 

110 

71 

181 

03/01/1999 

EARECKSON 

AIR  STATION 

80 

54 

134 

01/01/2000 

EIELSON  AFB 

05/01 

-  09/15 

149 

62 

211 

01/01/2000 

09/16 

-  04/30 

75 

55 

130 

01/01/2000 

ELMENDORF 

AFB 

05/01 

-  09/15 

161 

68 

229 

01/01/2000 

09/16 

-  04/30 

80 

60 

140 

01/01/2000 

FAIRBANKS 

05/01 

-  09/15 

149 

62 

211 

01/01/2000 

09/16 

-  04/30 

75 

55 

130 

01/01/2000 

FT.  RICHARDSON 

05/01 

-  09/15 

161 

68 

229 

01/01/2000 

09/16 

-  04/30 

80 

60 

140 

01/01/2000 

FT.  WAINWRIGHT 

05/01 

-  09/15 

149 

62 

211 

01/01/2000 

09/16 

-  04/30 

75 

55 

130  . 

01/01/2000 

GLENNALLEN 

94 

54 

•  148 

01/01/2000 

HEALY 

06/01 

-  08/31 

125 

56 

181 

01/01/2000 

09/01 

-  05/31 

90 

53 

143 

01/01/2000 

HOMER 

05/15 

-  09/15 

109 

61 

170 

01/01/2000 

09/16 

-  05/14 

76 

58 

134 

01/01/2000 

JUNEAU 

95 

66 

161 

01/01/2000 

KAKTOVIK 

165 

75 

240 

01/01/2000 
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MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER 

DIEM 

EFFECTIVE 

LOCA 

LITY 

AMOUNT 
(A)    + 

RATE 
(B) 

= 

RATE 
(C) 

DATE 

<AVIK  CAMP 

125 

69 

194 

03/01/1999               i 

<ENAI-SOLDOTNA 

04/01  - 

10/01 

104 

65 

169 

01/01/2000 

11/01  - 

03/31 

67 

61 

128 

01/01/2000 

KENNICOTT 

149 

68 

217 

10/01/1998 

KETCHIKAN 

04/01  - 

10/15 

104 

71 

175 

01/01/2000 

10/16  - 

03/31 

80 

69 

149 

01/01/2000 

KING  SALMON 

05/01  - 

10/01 

160 

88 

248 

01/01/2000 

10/02  - 

04/30 

100 

82 

182 

01/01/2000 

KLAWOCK 

05/01  - 

08/31 

95 

66 

161 

10/01/1998 

09/01  - 

04/30 

79 

64 

143 

10/01/1998 

KODIAK 

90 

68 

158 

01/01/2000 

KOTZEBUE 

05/01  - 

08/31 

137 

63 

200 

01/01/2000  . 

09/01  - 

04/30 

95 

54 

149 

01/01/2000 

KULIS  AGS 

05/01  - 

09/15 

161 

68 

229 

01/01/2000 

09/16  - 

04/30 

80 

60 

140 

01/01/2000 

>4CCARTHY 

149 

68 

217 

10/01/1998 

yiETLAKATLA 

05/30  - 

10/01 

85 

52 

137 

03/01/1999 

10/02  - 

05/29 

78 

51 

129 

03/01/1999 

MURPHY  DOME 

05/01  - 

09/15 

149 

62 

211 

01/01/2000 

09/16  - 

04/30 

75 

55 

130 

01/01/2000 

NOME 

85 

58 

143 

01/01/2000 

NUIQSUT 

120 

47 

167 

01/01/2000 

PETERSBURG 

87 

57 

144 

03/01/1999 

POINT  HOPE 

130 

70 

200 

03/01/1999 

POINT  LAY 

105 

67 

172 

03/01/1999 

PRUDHOE  BAY 

80 

67 

147 

03/01/1999 

SEWARD 

05/01  - 

09/30 

122 

65 

187 

03/01/1999 

10/01  - 

04/30 

86 

61 

147 

03/01/1999 

SITKA-MT.  EDGECOMBE 

05/16  - 

09/15 

139 

73 

212 

01/01/2000 

09/17  - 

05/15 

129 

72 

201 

01/01/2000 

SKAGWAY 

- 

04/01  - 

10/15 

104 

71 

175 

01/01/2000 

10/16  - 

03/31 

•   80 

69 

149 

01/01/2000 

SPRUCE  CAPE 

90 

68 

158 

01/01/2000 

TANANA 

85 

58 

143 

01/01/2000 

UMIAT 

107 

33 

140 

03/01/1999 

VALDEZ 

05/01  - 

10/01 

117 

68 

185 

01/01/2000 

10/02  - 

04/30 

99 

66 

165 

01/01/2000 

WAINWRIGHT 

111 

81 

192 

01/01/2000 

Civi 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


WASILLA 
WRANGELL 

04/01  -  10/15 

10/16  -  03/31 
YAKUTAT 
[OTHER] 
AMERICAN  SAMOA 

AMERICAN  SAMOA 
GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 
HAWAII 

CAMP  H  M  SMITH 

EASTPAC  NAVAL  COMP  TELE  AREA 

FT.  DERUSSEY 

FT.  SHAFTER 

HICKAM  AFB 

HONOLULU  (INCL  NAV  &  MC  RES  CTR) 

ISLE  OF  HAWAII:  HILO 

ISLE  OF  HAWAII:  OTHER 

ISLE  OF  KAUAI 

05/01  -  11/30 

12/01  -  04/30 
ISLE  OF  KURE' 
ISLE  OF  MAUI 
ISLE  OF  OAHU 
KANEOHE  BAY  MC  BASE 
KEKAHA  PACIFIC  MISSILE  RANGE  FAC 
»         05/01  -  11/30 

12/01  -  04/30 
KILAUEA  MILITARY  CAMP 
LUALUALEI  NAVAL  MAGAZINE 
NAS  BARBERS  POINT 
PEARL  HARBOR  [INCL  ALL  MILITARY] 
SCHOFIELD  BARRACKS 
WHEELER  ARMY  AIRFIELD 
,  [OTHER] 
JOHNSTON  ATOLL 

JOHNSTON  ATOLL 
MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 
NORTHERN  MARIANA  ISLANDS 
ROTA 


SAIPAN 

[OTHER] 

,T0  RICO 

BAYAMON 

04/11  - 

-  12/23 

12/24  - 

-  04/10 

CAROLINA 

04/11  - 

-  12/23 

95 

104 
80 

110 
80 

73 

135 

99 
99 
99 
99 

99 
99 
71 
89 

103 

131 

65 

100 

99 

99 

103 
131 
71 
99 
99 
99 
99 
99 
72 

13 

65 

88 

140 

55 


155 
195 

155 


60 

71 
69 
68 
54 

53 

79 

61 
61 
61 
61 
61 
61 
50 
50 

58 
61 
41 
64 
61 
61 

58 
61 
50 
61 
61 
61 
61 
61 
61 


41 

69 
87 
62 


71 
75 

71 


155 

175 
149 
178 
134 

126 

214 

160 
160 
160 
160 
160 
160 
121 
139 

161 
192 
106 
164 
160 
160 

161 
192 
121 
160 
160 
160 
160 
160 
133 

22 

106 

157 
227 
117 


226 

270 

226 


01/01/2000 

01/01/2000 
01/01/2000 
03/01/1999 
01/01/2000 

03/01/1997 

01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
05/01/1999 
01/01/2000 
01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 

10/01/1998 

05/01/1999 

01/01/2000 
01/01/2000 
01/01/2000 


01/01/2000 
01/01/2000 

01/01/2000 
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M, 

ximuiti  Per  Diem  Rates  for  official 

travel 

in  Al 
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. 

o: 

Puerto  Rico  and  the  Northern  Mariana  Islands 
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SI 
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MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  I 

DIEM 

EFFECTIVE 

L( 

CALITY                         AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA  SVC  CTR, 

5 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

\ 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

I 

HUMACAO 

82 

54 

136 

01/01/2000 

i 

» 

LUIS  MUNOZ  MARIN  lAP  AGS 

; 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

MAYAGUEZ 

85 

59 

144 

01/01/2000 

PONCE 

96 

69 

165 

01/01/2000 

ROOSEVELT  RDS  &  NAV  STA 

82 

54 

136 

01/01/2000 

SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

*■ 

SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

[OTHER] 

62 

57 

119 

01/01/2000 

V 

RGIN  ISLANDS  (U.S.) 
ST.  CROIX 

04/15  -  12/14 

93 

72 

165 

01/01/2000 

12/15  -  04/14 

129 

76 

205 

01/01/2000 

ST.  JOHN 

04/15  -  12/14 

219 

84 

303 

01/01/2000 

12/15  -  04/14 

382 

100 

482 

01/01/2000 

ST.  THOMAS 

04/15  -  12/14 

163 

73 

236 

01/01/2000 

12/15  -  04/14 

288 

86 

374 

01/01/2000 

w 

^KE  ISLAND 

■ 

WAKE  ISLAND 

60 

32 

92 

09/01/1998 

( 

ivilian  Bulletin  No.  212 
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Dated:  Deceml 
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[FR  Doc.  99-340 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  3, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  ainend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  December  27, 1999. 
William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Star  Schools  Program  Online 
Aimual  Performance  Reporting  System. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  18. 
Burden  Hours:  2,700. 

Abstract:  The  proposed  interactive, 
on-line  database  provides  the  U.S. 
Department  of  Education  and  funded 
Star  School  Program  projects  with  up- 
to-date  information  on  a  number  of  key 
issues  that  include:  basic  characteristics 
of  the  project  and  key  contact 
information;  project  partners;  project 
participants;  the  project  focus;  project 
goals  and  activities;  professional 
development  activities;  impact  on 
students;  dissemination  of  project 
products;  lessons  learned  fi-om  the 
project;  and  the  project's  budget. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  Internet  address 

OCIO IMG Issues@ed.gov  or  should 

be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  (703)  426-9692  or  via 
her  internet  address  at 

Kathy Axt@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  99-34022  Filed  12-30-99;  8:45  am) 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  Meeting 

agency:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Department  of  Education. 


ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES  AND  TIMES:  Friday,  January  21, 
2000  from  9:00  a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Education, 
located  at  1990  K  Street,  NW,  8th  Floor 
Conference  Center,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Treopia  Washington,  White  House 
Initiative  on  Historically  Black  Colleges 
and  Universities,  U.S.  Department  of 
Education,  1900  K  Street,  NW,  Suite 
8108,  Washington,  DC  20006-5120. 
Telephone:  (202)  502-7887. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  was  established  under 
Executive  Order  12876  of  November  1, 
1993.  The  Board  was  established  to 
advise  on  federal  policies  that  impact 
upon  Historically  Black  Colleges  and 
Universities,  to  advise  on  strategies  to 
increase  participation  of  Historically 
Black  Colleges  and  Universities  in 
federally  sponsored  programs  and 
funding  opportunities,  and  to  advise  on 
strategies  to  increase  private  sector 
support  for  these  colleges. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  focus  on 
efforts  to  expand  federal  and  private 
sector  support  for  Historically  Black 
Colleges  and  Universities. 

Records  are  kept  of  all  Board 
procedures  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities  located  at  1990  K  Street, 
NW,  Suite  8099,  Washington.  DC  20006, 
from  the  hours  of  8:30  a.m.  to  5:00  p.m. 
Claudio  R.  Prieto. 

Acting  Assistant  Secretary'  for  Postsecondary 
Education. 
[FR  Doc.  99-34024  Filed  12-30-99  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  238i-O00] 


State  of  Maine 
Issue  Annual 


Notice  of  intent  Not  To 
liicense 


19!  19. 

tiati 


th3 


December  28,  1 
Take  notice 
1998,  the  Conuhission 
Lower  Kenneb*  c 
Settlement  Acqord 
provided  for 
to  the  State  of 
remove  the  dai  i 
restoration.  Thi ; 
implemented  u  nder 
letter  dated  Det^ember 
concluded  the 
its  obligations 
the  settlement 
upon  expiratio^ 
December  31, 
license  is  not 
issued  for  the 


r(^ 


DEPARTMENT 


on  September  16, 
approved  the 
River  Comprehensive 

The  settlement 
transfer  of  the  license 
l^aine,  which  woidd  then 
and  conduct  site 
settlement  was 

annual  licenses.  By 
23.  1999,  staff 
state  of  Maine  fulfilled 

the  Commission  under 
igreement.  Accordingly, 
of  the  annual  license  on 
1|999,  a  new  annueil 

quired  and  will  not  be 
fldwards  Project. 


David  P.  Boergei^, 

Secretary. 

[FR  Doc.  99-34044  Filed  12-30-99;  8:45  am] 

BILLING  C00€  6717- 01 -M 


OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERa|D-809-000] 

Southern  Indiana  Gas  and  Electric 
Company;  Notjce  of  Filing 

December  22,  19  »9. 

Take  notice  1  lat  on  December  16, 
1999,  Southerr  Indiana  Gas  and  Electric 
Company  (SIC  iCO).  tendered  for  filing 
the  following  a  jreement  concerning  the 
provision  of  eli  ctric  service  to  TXU 
Energy  Tradinj  Company,  as  a  umbrella 
service  agreem  !nt  under  its  market- 
based  Wholesa  e  Power  Sales  Tariff: 

1 .  Wholesale  Energy  Service 
Agreement  dat  (d  November  19, 1999,  by 
and  between  Si  )uthem  Indiana  Gas  and 
Electric  Company  and  TXU  Energy 
Trading  Company. 

Any  person  iesiring  to  be  heard  or  to 
protest  such  fil  ing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulal  ory  Commission,  888 
First  Street,  N. 
20426.  in  accordance  with  Rules  211 


and  214  of  the 


Commission's  Rules  of 


Practice  and  Pi  ocedure  (18  CFR  385.211 
and  385.214). ,  ill  such  motions  and 
protests  shouh  be  filed  on  or  before 
January  6,  2001 1.  Protests  will  be 
considered  by  iie  Commission  to 
determine  the  ippropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wrww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-34013  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-52-000.  et  al.] 

Frontera  Generation  Limited 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  23,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Frontera  Generation  Limited 
Partnership 

[Docket  No.  EGOO-52-OOO] 

Take  notice  that  on  December  16, 
1999,  Frontera  Generation  Limited 
Partnership,  1616  Woodall  Rodgers 
Freeway,  Dallas,  Texas  75202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  a  new 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Comment  date:  January  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  AmerGen  Energy  Company,  L.L.C. 

[Docket  No.  EGOO-53-000) 

Take  notice  that  on  December  16, 
1999,  AmerGen  Energy  Company, 
L.L.C,  submitted  an  application  for 
Exempt  Wholesale  Generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935. 

Comment  date:  January  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  San  Joaquin  CoGen  Limited 

[Docket  Nos.  ELOO-29-000  and  QF86-971- 
004] 

Take  notice  that  on  December  16, 
1999,  San  Joaquin  CoGen  Limited  (San 


Joaquin)  filed  an  Application  for 
Acceptance  of  Settlement  and  Request 
for  Regulatory  Exemptions.  San  Joaquin 
requests  Commission  approval  of  a 
settlement  agreement  between  Sem 
Joaquin  CoGen  Limited  (and  related 
parties)  and  seeks  certain  regulatory 
approvals. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  GDK  Corp;  Power  Access 
Management 

[Docket  Nos.  ER96-1 735-01 3  and  ER97- 
1084-008] 

Take  notice  that  on  December  6,  1999, 
the  above-mentioned  power  mcirketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

5.  Revelation  Energy  Resources 
Corporation 

[Docket  Nos.  ER97-765-004  and  ER97-765- 
005] 

Take  notice  that  on  December  7,  1999, 
the  above-mentioned  power  marketer 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

6.  Brownsville  Power  I,  L.L.C. 

[Docket  No.  EROO-826-000] 

Take  notice  that  on  December  17, 
1999,  Brownsville  Power  I,  L.L.C. 
(Brownsville  Power),  tendered  for  filing 
Notice  of  Succession  with  the  Federal 
Energy  Regulatory  Commission 
indicating  that  the  name  of  SCC-Ll , 
L.L.C.  has  been  changed  to  Brownsville 
Power  effective  December  8, 1999.  In 
accordance  with  Sections  35.16  and 
131.51  of  the  Commission's  regulations, 
18  CFR  35.16,  131.51,  Brovrasville 
Power  adopted  and  ratified  all 
applicable  rate  schedules  filed  with  the 
FERC  by  SCC-Ll,  L.L.C. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  Albany  Power  I,  L.L.C. 

(Docket  No.  EROO-827-000] 

Take  notice  that  on  December  17, 
1999,  New  Albany  Power  I,  L.L.C.  (New 
Albany  Power),  tendered  for  filing 
Notice  of  Succession  with  the  Federal 
Energy  Regulatory  Commission 
indicating  that  the  name  of  SCC-L3, 
L.L.C.  has  been  changed  to  New  Albany 
Power  effective  December  8,  1999.  In 
accordance  with  Sections  35.16  and 
131.51  of  the  Commission's  regulations, 
18  CFR  35.16,  131.51,  New  Albany 
Power  adopted  and  ratified  all 
applicable  rate  schedules  filed  with  the 
FERC  by  SCC-L3,  L.L.C. 
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Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Caledonia  Power  I,  L.L.C. 

[Docket  No.  EROO-828-000] 

Take  notice  that  on  December  17, 
1999,  Caledonia  Power  I,  L.L.C. 
(Caledonia  Power),  tendered  for  filing 
Notice  of  Succession  with  the  Federal 
Energy  Regulatory  Commission 
indicating  that  the  name  of  SCC-L2. 
L.L.C.  has  been  changed  to  Caledonia 
Power  effective  December  8,  1999.  In 
accordance  with  Sections  35.16  and 
131.51  of  the  Commission's  regulations, 
18  CFR  35.16, 131.51,  Caledonia  Power 
adopted  and  ratified  all  applicable  rate 
schedules  filed  with  the  FERC  by  SCC- 
L2,  L.L.C. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Reliant  Energy  Services,  Inc. 

[Docket  No.  EROO-829-OOOl 

Take  notice  that  on  December  17, 
1999,  Relieint  Energy  Services,  Inc. 
(RES),  tendered  for  filing  in  compliance 
with  the  Commission's  Order  issued 
November  10,  1999  in  California  Indep. 
Sys.  Operator  Corp.,  89  FERC  ^  61,153 
(1999),  and  piu-suant  to  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  §  824d 
(1994),  and  Part  35  of  the  Commission's 
Regulations,  18  CFR  part  35,  a  revised 
FERC  Electric  Rate  Schedule  No.  1 
providing  for  the  resale  of  firm 
transmission  rights  issued  by  the 
California  Independent  System  Operator 
Corporation. 

RES,  an  indirect,  wholly-owned 
subsidiary  of  Reliant  Energy, 
Incorporated,  is  a  power  marketer 
authorized  to  sell  electric  energy  and 
capacity  at  wholesale  at  market-based 
rates. 

RES  requests  waiver  of  the  prior 
notice  requirements  of  Section  35.3  of 
the  Commission's  regulations,  18  CFR 
35.3,  to  permit  its  revised  FERC  Electric 
Rate  Schedule  No.  1  to  become  effective 
as  of  February  1,  2000. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  EROO-830-000) 

Take  notice  that  on  December  17, 
1999,  San  Diego  Gas  &  Electric  (SDG&E), 
tendered  for  filing  a  change  in  rate  for 
the  Transmission  Revenue  Balancing 
Account  Adjustment  set  forth  in  its 
Transmission  Owner  Tariff  (TO  Tariff). 
The  effect  of  this  rate  change  is  to 
reduce  rates  for  jurisdictional 
transmission  service  utilizing  that 


portion  of  the  California  Independent 
System  Operator-Controlled  Grid  owned 
by  SDG&E. 

SDG&E  requests  that  this  rate  change 
be  made  effective  January  1,  2000. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  L.L.C. 

[Docket  No.  EROO-831-000] 

Take  notice  that  on  December  17, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  3  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

,  Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  16, 
1999  to  Baltimore  Gas  and  Electric 
Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utilitj'  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company  L.L.C. 

[Docket  No.  EROO-832-OOOj 

Take  notice  that  on  December  17, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  4  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  16, 
1999  to  UtiliCorp  United,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 


Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  6.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Enron  Power  Marketing,  Inc. 

[Docket  No.  EROO-833-000) 

Take  notice  that  on  December  17, 
1999,  Enron  Power  Marketing,  Inc. 
(EPMI),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
its  FERC  Electric  Rate  Schedule  No.  3 
for  the  Sale,  Assignment  or  Transfer  of 
Firm  Transmission  Rights  (FTRs)  to 
become  effective  as  of  December  1 , 
1999,  EPMI  requests  a  waiver  of  the  60- 
day  notice  requirement.  The  Rate 
Schedule  authorizes  EPMI  to  sell,  assign 
or  transfer  FTRs  in  California.  EPMI 
states  that  Rate  Schedule  No.  3  is  filed 
in  accordance  with  the  Commission's 
order  in  California  Independent  System 
Operator  Corporation,  89  FERC  H  61,153 
(1999). 

This  filing  was  sent  to  the  California 
Independent  System  Operator 
Corporation. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-834-OOOj 

Take  notice  that  on  December  17, 
1999,  Southwest  Power  Pool,  hic.  (SPP), 
tendered  for  filing  65  executed  service 
agreements  for  loss  compensation 
service  under  the  SPP  Tariff. 

SPP  seeks  an  effective  date  of  January 
1,  2000,  for  each  of  these  agreements. 

Comment  date:  January  6,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ameren  Services  Company 

(Docket  No.  ER00-835-000| 

Take  notice  that  on  December  17, 
1999,  Ameren  Services  Company 
(AMS),  as  Agent  for  Central  Illinois 
Public  Service  Company  (CIPS), 
tendered  for  filing  Agreement  and  Third 
Amendment  dated  November  1,  1999,  to 
the  Power  Supply  and  Transmission 
Services  Agreement,  dated  January  9, 
1992  between  Wabash  Valley  Power 
Association  and  Central  Illinois  Public 
Service  Company.  AMS  asserts  that  the 
purpose  of  the  Amendment  is  to 
facilitate  assignment  of  the  Agreement 
to  a  GENCO  and  establish  new  pricing 
for  capacity  and  energy. 

AMS  requests  that  these  filings  be 
permitted  to  become  effective  November 
1,  1999. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Ameren  Sei  vices  Company 


(Docket  No.  ERO(J 

Take  notice 
1999.  Ameren 
tendered  for  fil 
for  Firm  Point- 
Services  between 
Services  Comp 
Inc.  and  DelmaJ-va 
parties).  ASC 
the  Agreement 
provide  transmission 
parties  pursuar  t 
Access  Transm 
Docket  No.  ER 

Comment  da 
accordance  with 
at  the  end  of  th 


-8.16-0001 

on  December  17. 
I  lervices  Company  (ASC) 
ng  Service  Agreements 
o-Point  Transmission 

ASC  and  Ameren 
inv,  Minnesota  Power. 
Power  &  Light  (the 
asserts  that  the  purpose  of 
is  to  permit  ASC  to 
service  to  the 
to  Ameren's  Open 
ssion  Tariff  filed  in 
)6-677-004. 
»e:  January  6.  2000.  in 

Standard  Paragraph  E 
s  notice. 


17.  Ameren  Se:  vices  Company 


I  Docket  No.  ERO( 

Take  notice 
1999.  Ameren 
tendered  for  fil 
for  Non-Firm 
Transmission 
and  Ameren 
Minnesota  Po\Aje 
Power  &  Light 
that  the  purpos^ 
permit  ASC  to 
service  to  the 
Ameren's  Ope 
Tariff  filed  in 
004. 

Comment  da 
accordance  w 
at  the  end  of 


tiat 


Se  rvices i 


(Docket  No 

Take  notice 
1999.  PJM 
tendered  for  fil 
umbrella  servic 
Commonwealth 
b/a  electricAM 
is  for  non-firm 
second  is  an 
for  short-term 
service.  The 
umbrella 


servK  e 


integration 
state  required 

Copies  of  thi 
Conunonwealt 
b/a  electricAM 

Comment 
accordance  wi 
at  the  end  of 


thi 


19.  Southwest 
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-837-4)001 

on  December  17, 
ervices  Company  (ASC), 
ng  Service  Agreements 
Pbint-to-Point 
services  between  ASC 
Company, 
r.  Inc.  and  Delmarva 
the  parties).  ASC  asserts 
of  the  Agreements  is  to 
jrovide  transmission 

ies  pursuant  to 
Access  Transmission 
docket  No.  ER96-677- 


pirti 


t'lti 


e:  January  6.  2000.  in 
Standard  Paragraph  E 


th  s  notice. 


18.  PJM  Intercf  nnection,  L.L.C. 


ERO(  -838-0001 


tiat 


on  December  17. 
Intefconnection.  L.L.C.  (PJM). 
ng  three  executed 
e  agreements  with 
Energy  Corporation  d/ 
lRICAtm.  One  agreement 
joint-to-point  service.  A 
a  service  agreement 
rm  point-to-point 
agreement  is  an 
agreement  for  network 
transmission  service  under 
1 3tail  access  programs, 
filing  were  served  upon 
Energy  Corporation  d/ 
ERICATV1. 

January'  6.  2000,  in 
Standard  Paragraph  E 
s  notice. 


ur  ibrella 


th  rd  1 


da'e 


ti 


'ower  Pool,  Inc. 


[Docket  No.  ER0(  i-83i)-OO0l 

Take  notice  I  lat  on  December  17. 
1999.  Southwe  ;t  Power  Pool.  Inc.  (SPP). 
tendered  for  fil  ng  executed  service 
agreements  for  firm  point-to-point  and 
non-firm  point  to-point  transmission 


service  under  the  SPP  Tariff  with  the 
City  of  Independence.  Missouri  (City). 
Coral  Power,  L.L.C.  (Coral),  and  with 
Southwestern  Public  Service  Company 
(SPS). 

Copies  of  this  filing  were  served  upon 
the  City.  Coral  and  SPS. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Tenaska  Alabama  Partners,  L.P. 

(Docket  No.  EROO-840-OOOl 

Take  notice  that  on  December  17, 
1999.  Tenaska  Alabama  Partners,  L.P., 
1044  North  115th  Street,  Suite  400. 
Omaha,  Nebraska  68154  (Tenaska 
Alabama),  which  will  own  and  operate 
a  natural  gas-fired  electric  generating 
facility  to  be  constructed  in  Autauga 
County,  Alabama,  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  its  initial  FERC  Electric 
Rate  Schedule  No.  1  which  will  enable 
Tenaska  Alabama  to  engage  in  the  sale 
of  electric  energy  and  capacity  at 
market-based  rates. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Detroit  Edison  Company 

(Docket  No.  EROO-841-OOOl 

Take  notice  that  on  December  13, 
1999.  The  Detroit  Edison  Company 
(Detroit  Edison),  tendered  for  filing 
Service  Agreement  (the  Service 
Agreement)  for  Short-Term  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  under  the  Open  Access 
Transmission  Tariff  of  Detroit  Edison, 
FERC  Electric  Tariff  No.  1,  between 
Detroit  Edison  and  Nordic  Electric, 
dated  as  of  (November  30,  1999).  The 
parties  have  not  engaged  in  any 
transactions  under  the  Service 
Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  December  31,  1999. 

Comment  date:  January  6.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Virginia  Electric  and  Power 
Company 

[Ducket  No.  EROO-843-OOOl 

Take  notice  that  on  December  17. 
1999.  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  (i)  an  Agreement  for  the  Purchase 
of  Electricity  for  Resale  from  Virginia 
Electric  and  Power  Company;  (ii)  a 
service  agreement  providing  for  the 
Town  of  Enfield  (Enfield)  to  take 
Network  Integration  Transmission 
Service  from  Virginia  Power  under  the 


Company's  open  access  transmission 
tariff  (OATT);  and  (iii)  a  network 
operating  agreement  between  Virginia 
Power  and  Enfield  also  under  the 
OATT. 

Virginia  Power  respectfully  requests 
an  effective  date  of  January  1,  2000. 

Copies  of  the  filing  were  served  upon 
Enfield,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  January  6,  2000,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  MidAmerican  Energy  Company 

[Docket  No.  OAOO-2-OOOl 

Take  notice  that  on  December  17, 
1999,  MidAmerican  Energy  Company 
(MidAmerican)  submitted  revised 
standards  of  conduct  under  Order  No. 
889  et  seq. ' 

MidAmerican  states  that  it  served 
copies  of  the  filing  on  representatives  of 
all  customers  having  a  service 
agreement  with  MidAmerican  and  to  the 
Iowa  Utilities  Board,  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Southern  California  Edison 
Company 

(Docket  No.  EROO-845-OOOl 

Take  notice  that  on  December  17, 
1999,  Southern  California  Edison 
Company  (SCE),  tendered  for  filing  a 
revision  to  its  Transmission  Owner 
Tariff  (TO  Tariff).  The  revised  TO  Tariff 
will  allow  SCE  to  recover  costs  billed  to 
it  by  the  California  Independent  System 
Operator  (ISO)  for  out-of-market 
dispatch  calls  due  to  locational 
reliability  needs  or  transmission  outages 
from  its  "TO  Tariff  customers  through  the 
Transmission  Revenue  Balancing 
Account  Adjustment  (TRBAA) 
mechanism. 

SCE  proposes  that  such  revision 
become  effective  on  the  date  when  the 
ISO  Tariff  Amendment  No.  23,  filed  in 
Docket  No.  EROO-555,  is  made  effective. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator  (ISO), 
Pacific  Gas  and  Electric  Company,  San 


'  Open  Access  Same-Time  Information  .System 
(Formerly  Real-Time  Information  network)  and 
Standards  of  Conduct.  61  FR  21737  (May  10,  1996), 
FERC  Stats.  &  Regs.,  Regulations  Preambles  January 
1991-1996  1  31,035  (April  24,  1996).  Order  No. 
889-A.  order  on  rehearing.  62  FR  12484  (March  14. 
1997).  Ill  FERC  Stats.  &  Rogs.  1  31,049  (March  4. 
1997);  Order  No.  889-B,  rehearing  denied.  62  FR 
64715  (December  9.  1997),  111  FERC  Stats.  &  Regs. 
1  31,253  (November  25.  1997). 
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Diego  Gas  &  Electric  Company,  and  the 
Cedifomia  ISO-registered  Scheduling 
Coordinators. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-846-000] 

Take  notice  that  on  December  17, 
1999,  Cinergy  Services,  Inc.,  on  behalf 
of  PSI  Energy,  Inc.  (PSI  Energy), 
tendered  for  filing  for  approval  a 
Facilities  Agreement  dated  as  of 
December  1,  1999  and  entered  into  by 
and  between  Indianapolis  Power  &  Light 
Company  (IPL)  and  PSI  Energy. 

The  Facilities  Agreement  will  allow 
PSI  Energy  to  loop  IPL's  345  kV 
transmission  line  into  PSI  Energy's 
proposed  150  MVA  345/69  kV 
Hortonville  Tap  Substation. 

Cinergy  states  that  it  has  served  a 
copy  of  its  filing  upon  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  The  Detroit  Edison  Company 

[Docket  No.  EROO-847-OOOl 

Take  notice  that  on  December  17, 
1999,  The  Detroit  Edison  Company 
(Detroit  Edison),  tendered  for  filing  an 
updated  market  power  analysis. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Duke  Energy  Corporation 

[Docket  No.  ER99-2285-003 

Take  notice  that  on  December  17, 
1999,  Duke  Energy  Corporation 
submitted  a  compliance  filing  in  the 
above-referenced  docket. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROO-842-OOOl 

Take  notice  that  on  December  17, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  a  second  amended,  fully 
executed  Network  Integration 
Transmission  Service  Agreement  with 
the  Town  of  Front  Royal,  Virginia. 
Allegheny  Power  states  that  this 
executed  agreement  replaces  the 
previously  filed  agreement  approved  by 


the  Commission  on  January  12, 1999  in. 
Docket  Nos.  ER98-3926-O00,  ER98- 
4357-000  and  ER99-895-000.  The 
second  amended  agreement  adds  a 
delivery  point  for  the  Town  of  Front 
Royal  and  makes  editorial  and 
conforming  changes  to  the  agreement. 

The  proposed  effective  date  under 
this  amended  service  agreement  is  April 
1,  2000,  or  such  other  date  as  it  is 
permitted  to  become  effective  by  the 
Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-870-OOOl 

Take  notice  that  on  December  17, 
1999,  PJM  Interconnection,  L.L.C.  (PJM) 
on  behalf  of  a  majority  of  the  Reliability 
Committee,  filed  a  Petition  of  PJM 
Interconnection,  L.L.C.  To  Amend  the 
Rehability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
Control  Area. 

Comment  date:  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Mid-Continent  Area  Power  Pool 

[Docket  Nos.  OA97-163-008.  ER97-1162- 
007  and  OA97-658-008] 

Take  notice  that  on  December  16, 
1999,  the  Mid-Continent  Area  Power 
Pool  (MAPP)  tendered  for  filing  its 
refund  report  pursuant  to  the 
Commission's  order  in  Mid-Continent 
Area  Power  Pool,  88  FERC  1  61,157 
(1999),  regarding  refunds  required 
under  MAPP's  Schedule  F. 

Comment  date:  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-34012  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  Licenses, 
Substitution  of  Relicense  Applicant, 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

December  28,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Types:  (1)  Transfer  of 
Licenses  and  (2)  Request  for 
Substitution  of  Application  for  New 
License  (in  Project  No.  2634-007). 

b.  Project  Nos.:  2458-079,  2520-044, 
2572-049,  P-2634-012,  and  2634-007. 

c.  Date  Filed:  December  6,  1999. 

d.  Applicants:  Great  Northern  Paper, 
Inc.  and  GNE,  LLC. 

e.  Name  and  Location  of  Project:  The 
Penobscot  Mills,  Mattaceunk,  and 
Ripogenous  Hydroelectric  Projects  and 
the  Great  Northern  Storage  Project  are 
on  the  West  Branch  and  mainstem  of  the 
Penobscot  River  in  Penobscot, 
Piscataquis,  Aroostook,  and  Somerset 
Counties,  Maine.  The  projects  do  not 
occupy  federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  Mr.  Brian  R. 
Stetson,  Great  Northern  Paper,  Inc./ 
GNE,  LLC,  One  Katahdin  Avenue, 
Millinocket,  Maine  04462-1398,  (207) 
723-5131  and  Mr.  Donald  H.  Clarke, 
Wilkinson  Barker  Knauer,  LLP,  2300  N 
Street  NW,  Suite  700.  Washington.  DC 
20037,  (202)  783-4141. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Himter  at  (202)  219-2839,  or  e-mail 
address:  james.hunter@ferc.fed.us. 

i.  Deadline  for  filing  comments  and/ 
or  motions:  February  28,  2000. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington.  DC  20426. 
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Please  inclu(  e  the  noted  project 
numbers  on  an  i  comments  or  motions 


filed 

j.  Descriptioi 
applicants  stat( 
Paper,  Inc.  and 
Corporation  ar< 


the  subject  of  a 
application.  In 


Stats,  and  Regs 
1990  30.854  at 


of  Proposal:  The 
that  Great  Northern 
Duke  Energy 
forming  GNE,  LLC, 
which  will  hav  3  access  to  the  resources 
of  both  corpora  lions  for  the  continued 
operation  and  i  management  of  these  four 
projects. 

The  transfer  Application  was  filed 
within  five  yea 's  of  the  expiration  of  the 
license  for  Proj  jct  No.  2634,  which  is 
pending  relicense 
iydroelectric 
Relicensing  Re|  ulations  Under  the 
Federal  Power  ^ct  (54  FR  23,756;  FERC 
,  Regs.  Preambles  1986- 
).  31,437),  the 
Commission  declined  to  forbid  all 
license  transfer  s  during  the  last  five 
years  of  an  exis  ting  license,  and  instead 
indicated  that  i  I  would  scrutinize  all 
such  transfer  re  quests  to  determine  if 
the  transfer's  primary  piu'pose  was  to 
give  the  transfe  ree  an  advantage  in 
relicensing  (id.  at  p.  31,438  n.  318). 

The  transfer  ipplication  also  contains 
a  separate  requ  }st  for  approval  of  the 
substitution  of  he  transferee  for  the 
transferor  as  th ;  applicant  in  the 
pending  relicensing  application,  filed  by 
the  transferor  on  April  28,  1998,  in 
Project  No.  2634-007. 

k.  Locations  iftbe  application:  A 
copy  of  the  app  lication  is  available  for 
inspection  and  reproduction  at  the 
Commission's  'ublic  Reference  Room, 
located  at  888  1  'irst  Street,  NE,  Room 
2A,  Washingto  i,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  veb  at  www.ferc.fed.us/ 
online/rims.hti  i  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  <  nd  reproduction  at  the 
addresses  in  ite  m  g  above. 

1.  Individual!  desiring  to  be  included 
on  the  Commis  sion's  mailing  list  should 
so  indicate  by  i  mting  to  the  Secretary 
of  the  Commisi  ion. 

Comments,  F  rotests,  or  Motions  to 
Intervene — An;  'one  may  submit 
comments  a  pr  )test,  or  a  motion  to 
intervene  in  ao  :ordance  with  the 
requirements  o  Rules  of  Practice  and 
Procedure,  18  ( IFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Comn  ission  will  consider  all 
protests  or  oth(  r  comments  filed,  but 
only  those  whc  file  a  motion  to 
intervene  in  ac  :ordance  with  the 
Commission's  lules  may  become  a 
party  to  the  pre  ceeding.  Any  comments, 
protests,  or  mo  ions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  or  the  particular 
application. 


Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-34035  Filed  12-30-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Tendered  for 
Filing  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

December  28,  1999. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection. 

a.  Type  of  Applications:  New  Major 
License. 

b.  Project  No.:  2030-031  and  11832- 
000.' 

c.  Date  filed:  December  16,  1999,  and 
December  17,  1999,  respectively. 


'  PGE  and  the  Tribes  are  co-licensees  for  this 
project,  to  the  extent  of  their  interests.  PGE  is 
licensee  for  the  Pelton  Development,  the  Round 
Butte  Development  and  the  Reregulating  Dam.  The 
Tribes  are  licensee  for  the  powerhouse, 
transmission  line  and  appurtenances  at  the 
Reregulating  Dam.  PGE  is  applying  for  a  new 
license  for  those  portions  of  the  project  for  which 
it  is  the  licensee.  The  Tribes  are  applying  for  a  new 
license  for  the  entire  proje<;t.  PGE's  new  license 
application  filed  on  IJecember  16,  1999.  will  keep 
Project  Number  2030  and  the  Tribes'  new  license 
application  filed  on  December  17, 1999  has  been 
assigned  Project  Number  11832. 


d.  Applicants:  Portland  General 
Electric  Company  and  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon. 

e.  Name  of  Project:  Pelton  Round 
Butte  Project. 

f.  Location:  On  the  Deschutes  River  in 
Jefferson,  Marion,  and  Wasco  Counties, 
Oregon.  The  project  is  partially  in 
Deschutes  National  Forest  and  the 
Crooked  River  National  Grassland. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Contact  for  PGE:  Julie  Keil,  Director 
of  Hydro  Licensing  and  Water  Rights, 
Portland  General  Electric  Company,  121 
SW  Salmon  Street,  3WTC-BRHL, 
Portland,  OR  97204,  (503)  464-8864. 

i.  Contact  for  the  Tribes:  James 
Manion,  General  Manager,  Warm 
Springs  Power  Enterprises,  P.O.  Box 
960,  Warm  Springs,  OR  97761,  (541) 
553-1046. 

j.  FERC  Contact:  Hector  Perez, 
hector.perez@ferc.fed. us,  202-2 1ft- 
2843. 

k.  Deadline  for  filing  additional  study 
requests:  February  15,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervener 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  Round  Butte  Development 
consists  of:  (1)  the  440-foot-high,  1,382- 
foot-long  compacted  rock-filled  Round 
Butte  Dam  with  a  crest  elevation  of 
1,955  feet  above  mean  sea  level  (msl) 
with  a  spillway  intake  structure,  a 
spillway  tunnel  and  a  modified  flip 
bucket  discharge;  (2)  Lake  Billy  Chinook 
with  a  gross  storage  capacity  of  535,000 
acre-feet  and  a  normal  maximum  water 
surface  area  of  4,000  acres  at  normal 
maximum  water  elevation  of  1,945  feet 
msl;  (3)  a  powerhouse  intake  structure, 
with  trashracks,  on  the  left  abutment 
about,  700  feet  upstream  from  the  dam; 
(4)  a  23-foot-diameter,  1,425-foot-long 
steel-lined  power  tunnel;  (5)  a 
reinforced  concrete-encased  steel 
bifurcation  consisting  of  three  14-foot- 
diameter  penstocks;  (6)  the  Round  Butte 
Powerhouse  containing  three  turbine 
generator  units  with  a  total  installed 
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capacity  of  300  megawatts  (MW);  (7)  a 
tailrace  channel;  (8)  a  100-mile-long, 
230-kV  transmission  line  from  the 
switchyard  to  PGE's  Bethel  Substation; 
(9)  a  10.5-mile-long,  12.5-kV 
transmission  line  from  the  switchyard  to 
the  Reregulating  Dam;  and  (10)  other 
appurtenances. 

The  Pelton  Development  consists  of: 
(1)  the  204-foot-high,  636-foot-long  thin- 
arch  variable-radius  reinforced  concrete 
Pelton  Dam  with  a  crest  elevation  1,585 
feet  msl;  (2)  a  reinforced  concrete 
spillway  on  the  left  bank  with  a  crest 
elevation  of  1,558  feet  msl;  (3)  Lake 
Simtustus  with  a  gross  storage  capacity 
of  31,000  acre-feet  and  a  normal 
maximum  surface  area  of  540  acres  at 
normal  maximum  water  surface 
elevation  of  1,580  feet  msl;  (4)  an  intake 
structure  at  the  dam;  (5)  three  16-foot- 
diameter  penstocks,  107  feet  long,  116 
feet  long,  and  108  feet  long, 
respectively;  (6)  a  powerhouse  with 
three  turbine  generator  units  with  a  total 
installed  capacity  of  108  MW;  (7)  a 
tailrace  channel;  (8)  a  7.9-mile-long, 
230-kV  transmission  line  from  the 
powerhouse  to  the  Round  Butte 
switchyard;  and  (9)  other 
appurtenances. 

The  Reregulating  Development 
consists  of:  (1)  the  88-foot-high,  1,067- 
foot-long  concrete  gravity  and 
impervious  core  rockfilled  Reregulating 
Dam  with  a  spillway  crest  elevation  of 
1,402  feet  msl;  (2)  a  reservoir  with  a 
gross  storage  capacity  of  3,500  acre  feet 
and  a  normal  maximum  water  surface 
area  of  190  acres  at  normal  maximum 
water  surface  elevation  of  1,435  feet 
msl;  (3)  a  powerhouse  at  the  dam 
containing  a  18.9-MW  turbine  generator 
unit;  (4)  a  taifrace  chaimel;  (5)  a  3.2- 
mile-long,  69-kV  transmission  line  from 
the  development  to  the  Warm  Springs 
Substation;  and  (6)  other  appurtenances. 

n.  Copies  of  the  applications  are 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  applications  may  be  vievred 
on  http://www.ferc.fed.us/rims.htm 
(call  (202)  208-2222  for  assistance). 
Copies  are  also  available  for  inspection 
and  reproduction  at  the  addresses  in 
items  h  and  i  above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 


Council  on  Historic  Preservation,  36 
CFR  at  §  800.4. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-34036  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6518-6) 

Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee;  Notice  of  Meetings 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meetings. 

summary:  Under  section  10(a)(2)  of 
Public  Law  920423,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  of  a  series  of  meetings  of 
the  Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.).  All  meetings  are 
scheduled  from  9:00  a.m.  to  5:00  p.m. 
eastern  time,  and  will  be  held  at 
RESOLVE,  Inc.,  1255  23rd  Street,  NW, 
Suite  275  Washington  DC  20037.  The 
meetings  are  open  to  the  public,  but  due 
to  past  experience,  seating  will  be 
limited. 

The  meetings  are  scheduled  for: 
February  16-17,  to  discuss  Rule  options: 
microbial/DBP  health  risks, 
technologies  and  costs;  March  29-30,  to 
discuss  Rule  options;  microbial/DBP 
health  risks,  technologies  and  costs;  and 
April  18-19,  to  discuss  draft  Agreement 
in  Principle. 

Statements  from  the  public  will  be 
taken  if  time  permits. 

For  more  information,  please  contact 
Martha  M.  Kucera,  Designated  Federal 
Officer,  Microbial  Disinfectants/Disinfection 
Byproducts  Advisory  Committee,  U.S.  EPA, 
Office  of  Ground  Water  and  Drinking  Water. 
Mailcode  4607.  401  M  Street,  SW. 
Washington.  D.C.  20460.  The  telephone 
number  is  202-260-7773  or  E-mail 
kucera.martha@epamai  1. epa.gov. 

Dated:  December  16.  1999. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 
[FR  Doc.  99-340.5.5  Filed  12-30-99:  8:45  am] 

BILLING  CODE  6560-5(M> 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

January  5,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  29,  1999. 
Jennifer  |.  )ohnson, 

Secretary  of  the  Board. 

[FR  Doc.  99-34067  Filed  12-29-99;  12  pm] 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

General  and  Plastic  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  axmounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  General  and 
Plastic  Surgerj'  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 
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there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  app.  2). 

Dated:  December  21,  1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  99-34068  Filed  12-29-.99;  2:12  pm] 

BILUNQ  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-5046] 

Draft  "Guidance  for  Industry:  Changes 
to  an  Approved  Application:  Biological 
Products:  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Further  Manufacture;" 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Changes  to  an  Approved 
Application:  Biological  Products: 
Human  Blood  and  Blood  Components 
Intended  for  Transfusion  or  for  Further 
Manufacture."  The  draft  guidance 
document  applies  to  the  manufacture  of 
all  licensed  Whole  Blood,  blood 
components,  Source  Plasma,  and  Source 
Leukocytes.  The  dreift  guidance 
document,  when  finalized,  is  intended 
to  assist  manufacturers  in  determining 
which  reporting  mechanism  is 
appropriate  for  a  change  to  an  approved 
license  application  for  Whole  Blood, 
blood  components,  Soiu-ce  Plasma,  and 
Source  Leukocytes. 

DATES:  Submit  written  comments  at  any 
time,  however,  comments  should  be 
submitted  by  April  3,  2000,  to  ensure 
their  adequate  consideration  in 
preparation  of  the  final  document. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Changes  to  an  Approved  Application: 
Biological  Products:  Human  Blood  and 
Blood  Components  Intended  for 
Transfusion  or  for  Further  Manufactiare" 
to  the  Office  of  Commimication, 
Training,  and  Manufacturers  Assistance 
(HFM-40),  Center  for  Biologies 
Evaluation  and  Research  (CBER),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448.  Send  one  self-addressed  adhesive 
label  to  assist  the  office  in  processing 
your  requests.  The  dociunent  may  also 


be  obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the  draft 
guidance  document. 

Submit  vkrritten  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  annoimcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  Changes  to  an 
Approved  Application:  Biological 
Products:  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Further  Manufacture."  The  draft 
guidance  document  is  intended  to  assist 
licensed  manufacturers  in  determining 
which  reporting  mechanism  is 
appropriate  for  a  change  to  an  approved 
license  application  for  Whole  Blood, 
blood  components.  Source  Plasma,  and 
Source  Leukocytes.  Recommendations 
are  provided  for  postapproval  changes 
in  product,  labeling,  production 
process,  quality  controls,  equipment, 
and  facilities. 

In  the  Federal  Register  of  July  24, 
1997  (62  FR  39890),  FDA  published  the 
final  rule  entitled  "Changes  to  an 
Approved  Application."  The  final  rule 
amended  the  biologies  regulations  in 
§601.12  (21  CFR  601.12)  to  reduce 
unnecessary  reporting  burdens  on 
applicants  licensed  to  manufacture 
biological  products  under  the  Public 
Health  Service  Act.  Under  §  601.12,  a 
change  to  an  approved  product, 
labeling,  production  process,  quality 
controls,  equipment,  or  facilities  is 
required  to  be  reported  to  FDA  in  the 
following  manner:  (1)  A  supplement 
requiring  approval  prior  to  distribution; 
(2)  a  supplement  submitted  at  least  30 
days  prior  to  distribution  of  the  product 
made  using  the  change;  or  (3)  an  annual 
report,  depending  on  its  potential  to 
have  an  adverse  effect  on  the  identity, 
strength,  quality,  purity,  or  potency  of 
the  biological  product  as  they  may  relate 
to  the  safety  or  effectiveness  of  the 
product.  In  addition,  FDA  made 
available  a  guidance  document  entitled 
"Guidance  for  Industry:  Changes  to  an 
Approved  Application:  Biological 


Federal  Register/ Vol.  65,  No.  1 /Monday,  January  3.  2000 /Notices 


135 


Products"  published  in  the  Federal 
Register  of  July  24,  1997  (62  FR  39904). 

On  December  2,  1997  (62  FR  56193, 
October  29,  1997),  CBER  held  a  public 
workshop  entitled  "Workshop  on  the 
Biologies  License  Application  (BLA)  for 
Blood  Products,  and  Reporting  Changes 
to  an  Approved  Application."  The 
workshop  was  intended  for  firms  that 
manufacture  licensed  human  blood 
products,  including  products  for 
transfusion  and  source  materials  for 
further  manufactme.  The  workshop 
discussion  focused  on  the  application 
procedures,  forms,  and  documentation 
needed  for  the  BLA  and  how  changes  to 
an  approved  application  are  to  be 
reported  to  FDA. 

In  response  to  comments  received 
from  industry  requesting  guidance 
specifically  for  blood  and  blood 
components,  CBER  has  developed  the 
draft  guidance  document  for  the 
manufacturers  of  licensed  Whole  blood 
and  blood  components  intended  for 
transfusion  and  for  further  manufactxire 
into  both  injectable  and  noninjectable 
products.  The  draft  guidance  document, 
when  finalized,  will  replace  the 
recommendations  in  the  "Guidance  for 
Industry:  Changes  to  an  Approved 
Application:  Biological  Products"  for 
Whole  Blood,  blood  components, 
Soiu-ce  Plasma,  and  Source  Leukocytes. 
The  "Guidance  for  Industry:  Changes  to 
an  Approved  Application:  Biological 
Products"  remains  applicable  for  all 
other  biological  products. 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  changes  to  an  approved  application 
for  all  licensed  human  blood  and  blood 
components  intended  for  transfusion  or 
for  further  manufactiu-e.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statute,  regulations,  or  both. 
As  with  other  guidance  documents, 
FDA  does  not  intend  this  dociunent  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only, 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 
document.  Submit  v\rritten  comments  at 
any  time,  however,  comments  should  be 
submitted  by  April  3,  2000,  to  ensure 


adequate  consideration  in  preparation  of 
the  final  docmnent.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  foimd  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  December  22,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-34039  Filed  12-30-99;  8:45  am] 
BIUING  COOe  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0296] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration;  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment.  The 
proposed  collections  consist  of  imiform 
mandatory  notices  to  be  given  to 
Medicare  home  health  beneficiaries  by 
home  health  agencies  (HHAs)  when  the 
HHA  believes  that  services  may  not  or 
may  no  longer  be  covered.  Interested 
persons  are  invited  to  send  comments 
regarding  burden  or  any  other  aspect  of 
these  collections  of  information 
requirements.  All  comments  will  be 
considered  together,  including  those 
comments  submitted  with  respect  to  the 
Emergency  Federal  Register  notice 
published  on  September  22, 1999,  with 
regard  to  balancing  the  burden  on 
providers  with  the  provision  of 
sufficient  information  to  beneficiaries. 
We  are  particularly  interested  in 
receiving  input  regarding  the  form  of  the 
notices  and  the  order  in  which  the 
information  is  presented.  We  also  invite 
comments  on  how  best  to  fully  inform 
beneficiaries  with  regard  to  services  not 
covered  by  Medicare.  Comments  may 


also  be  sent  regarding  the  following 
subjects:  (1)  The  necessity  and  utility  of 
the  proposed  information  collection  for 
the  proper  performance  of  the  agency's 
functions;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Additionally  we  acknowledge  that 
comments  Regarding  these  notices  were 
made  by  beneficiary  advocates  in  the 
context  of  the  ongoing  litigation  in 
Healey  v.  Shalala,  Civil  Action 
No.3:98CV00418  (DJS)  (D.Conn.).  These 
comments  related  to:  (1)  the  extent  and 
tjrpe  of  notice  that  is  required  in  cases 
in  which  the  physician  concurs  in  the 
reduction,  termination,  or  denial  of 
services;  (2)  the  incorporation  of  a 
statement  regarding  a  requirement  that  a 
beneficiary  agree  to  share  her  medical 
records  with  the  RHHI  in  the  event  that 
she  requests  the  submission  of  a 
demand  bill;  and  (3)  general  concerns 
about  design  and  readability.  The 
comments  will  be  considered  along  with 
all  other  comments  received  in  response 
to  this  request.  However,  we  consider  it 
most  efficient  and  effective  to  publish 
these  notices  for  comment  in  their 
present  form  and  to  consider  all 
comments  in  a  single  comprehensive 
proceeding. 

We  also  received  comments  from  the 
National  Association  of  Home  Care 
("NAHC")  ,  representing  members  of  the 
provider  community,  regarding  these 
notices.  These  comments  related  to  the 
time  required  for  implementation  and 
general  readability  concerns.  Among 
other  things,  NAHC  also  stated  its  belief 
that  the  notices  misstate,  in  the  boxes 
regarding  the  beneficiaries'  choices,  the 
standard  under  which  coverage  is 
determined.  Similarly,  these  concerns 
will  be  considered  with  all  other 
comments  received  in  response  to  this 
request. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  Home 
Health  Advance  Beneficiary  Notices 
(HHABNs)  and  Supporting  Regulations 
in  42  CFR  Section  411.404-.406,  484.10, 
and  4^4. 12(a); 

Form  No.:  HCFA-R-0296  (OMB# 
0938-0781); 

Use:  Beneficiaries  must  receive 
timely,  accurate,  complete,  and  useful 
notices  which  will  enable  them  to  make 
informed  consumer  decisions,  with  a 
proper  imderstanding  of  their  rights  to 
a  Medicare  initial  determination,  their 
appeal  rights  in  the  case  of  payment 
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denial,  and  how  these  rights  are  waived 
if  they  rehise  to  allow  their  medical 
information  to  b  e  sent  to  Medicare.  It  is 
essential  that  such  notice  be  timely, 
readable  and  co  nprehensible,  provide 
clear  directions,  and  provide  accurate 
and  complete  ir  formation  about  the 
services  affectec  and  the  reason  that 
Medicare  denia  of  payment  for  those 
services  is  expei  :ted  by  the  HHA.  For 
these  reasons,  u  liform  mandatory 
notices  (the  HH.  VBNs)  with  very  specific 
content  and  gra  )hic  design  have  been 
prepared  (they  <  re  attached  as  Exhibits 
1-3  hereto),  wh  ch  are  to  be  used  by  all 
HHAs  furnishin  5  services  to  Medicare 
beneficiaries. 

When  an  HHi'  k  expects  payment  for 
the  home  healtl:  services  to  be  denied 
by  Medicare,  a  1  eneficiary  must  be 
advised  before  I  ome  health  care  is 
initiated  or  coni  inued,  that  in  the  HHA's 
opinion,  payme  it  probably  will  be 
required  from  h  ,m  or  her  personally. 
The  attached  HI  lABNs  are  designed  to 
ensure  that  HHi  is  inform  beneficiaries 
in  writing,  in  a  imely  fashion,  about 
changes  to  theii  home  health  care,  the 
fact  that  they  m  »y  have  to  pay  for  care 
themselves  if  M  edicare  does  not  pay, 
the  process  the^  must  follow  in  order  to 
obtain  an  initia  determination  by 
Medicare  and,  i  payment  is  denied,  to 
file  an  appeal,  a  id  the  fact  that  they 
waive  those  rig  its  if  they  refuse  to  allow 
their  medical  ii  formation  to  be  sent  to 
Medicare.  The  I  IHABNs  are  to  be  issued 
by  the  HHA  eac  1  time,  and  as  soon  as, 
the  HHA  makes  the  assessment  that  it 
believes  Medic;  le  payment  will  not  be 
made.  The  HHi  BNs  are  to  be  provided 
by  HHAs  in  an)  case  where  a  reduction 
or  termination  (  f  services  is  to  occur,  or 
where  services  u'e  to  be  denied  before 
being  initiated,  except  in  any  case  in 
which  a  physic  an  concurs  in  the 
reduction,  term  nation,  or  denial  of 
services.  Failur  s  to  do  so  would  be  a 
violation  of  the  HHA  Conditions  of 
Participation  in  the  Medicare  Program, 
which  are  cmre  ntly  approved  PRA 
requirements  a  iproved  under  OMB 
number  0938-(  365,  and  may  result  in 
the  HHA  being  leld  liable  under  the 
Limitation  on  Liability  (LOL)  provision. 

Home  Health  Advance  Beneficiary 
Notices  (HHAB  Vsj  HHABNs,  Exhibits 
1-3  serve  as  no  ice  to  the  beneficiary 
that  the  HHA  b  jlieves  that  home  health 
services  are  not ,  or  will  no  longer  be, 
covered  in  diff«  rent  situations. 
HHABN-T,  Teimination,  is  used  when 
all  home  healtl  services  will  be 
terminated.  HP  ABN-I,  Initiation,  is 
used  when  the  iHA  expects  that 
Medicare  will  1  ot  pay,  even  before 
services  have  bsen  initiated.  HHABN-R, 
Reduction,  is  u  sed  when  ongoing  home 
health  services  will  be  reduced  (e.g.. 


reduced  in  number,  frequency,  or  for  a 
particular  subset  of  services,  or 
otherwise). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Number  of  Respondents:  540,000. 

Total  Annual  Responses:  1,080,000. 

Total  Annual  Hours:  180.000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  abOve,  access  HCFA's  Web 
Site  address  at  http://www/hcfa/gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  nimiber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
Health  Care  Financing  Administration, 
Office  of  Information  Services,  Security 
and  Standards  Group.  Division  of  HCFA 
Enterprise  Standards,  Attention:  Dawn 
Willinghan,  Room  N2-14-26.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  December  22.  1999. 
lohn  P.  Burke  III. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Sendees,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  99-33945  Filed  12-30-99;  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Competitive  Comprehensive  Grants 
Preview  (1999  FY)  Availability 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  issue 
of  Thursday,  August  18,  1999,  make  the 
following  correction: 

CoiTection 

In  the  Federal  Register  issue  of 
Wednesday,  August  18,  1999,  in  FR 
Doc.  99-21257,  on  page  4502^,  the 
cooperative  agreement  category  in  the 
second  column  under  the  heading 
"Health  Care  Information  and 
Information  for  Families  of  Children 


with  Special  Health  Care  Needs  (CFDA# 
93.110S)"  is  withdrawn  from 
competition  due  to  Agency  delay  in 
implementing  the  prerequisite  pilot 
phase  of  the  Initiative. 

Dated:  December  23,  1999. 
Claude  Earl  Fox, 
Administrator. 
[FR  Doc.  99-34041  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  4160-15-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  AA1921-124  and  731- 
TA-546-547  (Reviews)] 

Certain  Steel  Wire  Rope  From  Japan, 
Korea,  and  Mexico 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,-  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
finding  and  orders  on  certain  steel  wire 
rope  ft'om  Japan,  Korea,  and  Mexico 
would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  these 
reviews  on  January  4,  1999  (64  FR  367) 
and  determined  on  April  8,  1999  that  it 
would  conduct  full  reviews  (64  FR 
19198,  April  19,  1999).  Notice  of  the 
scheduling  of  the  Commission's  reviews 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  June  30, 1999  (64 
FR  35181).  The  hearing  was  held  in 
Washington,  DC,  on  October  14,  1999, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  December 
20,  1999.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3259  (December  1999),  entitled  Certain 


'The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

-Chairman  Lynn  M.  Bragg  dissenting  on  japan, 
and  Commissioner  Stephen  Koplan  dissenting  on 
lapan  and  Mexico. 
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Steel  Wire  Rope  from  Japan,  Korea,  and 
Mexico:  Investigations  Nos.  AA1921- 
124  and  731-TA-546-547  (Reviews). 

Issued:  December  27,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-34038  Filed  12-30-99;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  January  26, 
2000, 10:00  AM;  U.S.  Department  of 
Labor,  Room  N-4437  A&B,  200 
Constitution  Ave.,  NW,  Washington, 
D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Potential  U.S.  negotiating  objectives  and 
bargaining  positions  in  current  and 
anticipated  trade  negotiations  will  be 
discussed.  Pursuant  to  19  U.S.C.  2155(f) 
it  has  been  determined  that  the  meeting 
will  be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions.  Accordingly,  the  meeting  will 
be  closed  to  the  public. 

For  further  information  contact:  Jorge 
Perez-Lopez,  Director,  Office  of 
International  Economic  Affairs,  Phone: 
(202)  219-7597. 

Signed  at  Washington.  D.C.  this  27fh  day 
of  December  1999. 
Andrew  James  Samet, 

Deputy  Under  Secretary  International  Affairs. 
[FR  Doc.  99-34047  Filed  12-30-99;  8:45  am] 

BILLING  CODE  4S10-28-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal^nd 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 


the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  &.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 


Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenmiental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
esgjlanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociiment 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Massachusetts 

MA990007  (Mar.  12.  1999} 
New  York 

NY990060  (Mar.  12,  1999) 
Rhode  Island 

RI990001  (Mar.  12,  1999) 

Volume  II: 

Pennsylvania 
PA990009  (Mar.  12,  1999) 

PA990059  (Mar.  12,  1999) 
Volume  ID: 
None 

Volume  TV: 
None 
Volume  V.- 
Iowa 

IA990001  (Mar.  12.  1999) 

IA990003  (Mar.  12,  1999) 
Volume  VI: 

Idaho 
ID990001  (Mar.  12. 1999) 

ID990003  (Mar.  12.  1999) 

ID990014  (Mar.  12.  1999) 
Oregon 

OR990001  (Mar.  12,  1999) 

OR990017  (Mar.  12. 1999) 
Washington 
WA990007  (Mar.  12.  1999) 
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WA990009  (Ma^.  12,  1999) 

Volume  Vll: 
None- 
General  Wage  Oetennination 
Publication 


determinations  issued 
Bacon  and  related  Acts, 
those  noted  above,  may  be 
Government  Printing  Office 
entitled  "General  Wage 
ssued  Under  The  Davis- 
Relajed  Acts."  This 

a'  'ailable  at  each  of  the  50 
Goven^ment  Depository 
of  the  1,400 

Libraries  across 


m  iny 


vage  I 


thf 


General  wage 
under  the  Davis 
including 
found  in  the 
(GPO)  documen 
Determinations 
Bacon  and 
publication  is 
Regional 
Libraries  and 
Government  De|)ository 
the  country. 

The  general 
issued  under 
related  Acts  are 
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SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  signed  an  Order 
(copy  attached)  dated  December  27, 
1999,  transferring  Source  Material 
License  SUA-917  for  the  Moab,  Utah, 
facility  and  site  from  Atlas  Corporation 
(Atlas)  to  the  Moab  Mill  Reclamation 
Trust  (Trust).  On  September  22, 1998, 
Atlas  filed  a  petition  for  relief  under 
Chapter  11  of  the  U.S.  Bankruptcy  Code. 
After  filing  for  relief.  Atlas  entered  into 
settlement  discussions  with  NRC,  the 
State  of  Utah,  and  other  parties  to  the 
bankruptcy  proceeding  regarding  the 
reclamation  and  disposition  of  the  Moab 
Mill  Site.  Those  discussions  resulted  in 
the  development  of  the  Moab  Uranium 
Millsite  Transfer  Agreement  (Settlement 
Agreement)  which  provides  for  transfer 
of  the  Moab  Mill  Site  and  the  NRC 
license  to  a  trust,  the  trustee  of  which 
would  carry  out  remediation  of  the  site 
pursuant  to  the  terms  and  conditions  of 
NRC  License  SUA-917,  as  amended  on 
June  24,  1999.  The  terms  and  conditions 
of  NRC  License  SUA-917  include  the 
reasonable  and  prudent  alternatives 
(RPAs)  and  reasonable  and  prudent 
measures  (RPMs)  in  the  U.S.  Fish  and 
Wildlife  Service's  fined  biological 
opinion  (FBO)  dated  July  29,  1998 
(included  in  the  NRC's  "Final 
Environmental  Impact  Statement 
Related  to  Reclamation  of  the  Uranium 
Mill  Tailings  at  the  Atlas  Site,  Moab, 
Utah."  (FEIS)  NUREG-1531,  published 
in  March  1999),  as  well  as  mitigative 
measures  developed  by  the  NRC  staff. 
The  Settlement  Agreement  was 
submitted  to  the  United  States 
Bankruptcy  Court  for  the  District  of 
Colorado  for  approval  on  April  29, 1999. 
On  December  1, 1999,  the  Court  issued 
an  Order  confirming  the  second 
amended  plan  of  reorganization  of  the 
Atlas  Corporation,  which  includes  the 
Settlement  Agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myron  Fliegel,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6629,  e-mail  mhfl@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Michael  C.  Layton, 

Acting  Chief.  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Order  Transferring  License  No.  SUA- 
917  for  The  Moab  Mill  Site 

/. 

Atlas  Corporation  (Atlas)  is  the  holder 
of  License  No.  SUA-917,  which 
authorized  the  milling  of  uranium  ore  at 


Atlas'  Moab  Mill  Site  located  in  Moab, 
Utah.  In  accordance  with  Amendment 
No.  31  of  the  license,  the  license  will 
not  expire  until  the  NRC  terminates  it. 

//. 

Atlas  acquired  the  Moab  Mill  Site  in  . 
1962  from  the  Uranium  Reduction 
Company  (URC)  which  built  milling 
facilities  and  began  operations  at  the 
site  in  October  1956.  The  site  is  located 
in  Grand  County,  Utah,  on  the 
northwest  shore  of  the  Colorado  River, 
5  km  (3  miles)  from  the  center  of  Moab, 
and  can  be  accessed  from  U.S.  Highway 
191  north  of  Moab.  The  site 
encompasses  162  hectares  (400  acres)  on 
the  outside  bend  of  the  Colorado  River, 
at  the  southern  terminus  of  the  Moab 
Canyon.  The  site  is  surrounded  on  the 
north  and  west  sides  by  high  sandstone 
cliffs;  to  the  north  and  east  is  Moab 
Wash;  to  the  east  and  south  is  the  flood 
plain  of  the  Colorado  River;  and,  across 
the  river,  is  Moab  Marsh.  The  site 
generally  slopes  toward  the  Colorado 
River  and  Moab  Wash.  The  uraniimi 
tailings  from  the  Moab  milling 
operations  occupy  about  53  hectares 
(130  acres)  of  land  about  230  m  (750  ft) 
from  the  Colorado  River.  Mill  operations 
ceased  in  1984.  Decommissioning  of  the 
mill  began  in  1988.  Construction  of  an 
interim  cover  for  placement  over  the 
tailing  disposal  area  began  in  1989  and 
was  completed  in  1995. 

On  September  22,  1998,  Atlas  filed  a 
petition  for  relief  imder  Chapter  1 1  of 
the  U.S.  Bankruptcy  Code  and  since  that 
date  has  been  operating  as  a  Debtor  in 
Possession.  After  filing  for  relief,  Atlas 
entered  into  settlement  discussions  with 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC),  the  State  of  Utah, 
and  other  parties  to  the  bankruptcy 
proceeding  regarding  the  reclamation 
and  disposition  of  the  Moab  Mill  Site. 
Those  discussions  resulted  in  the 
development  of  the  Moab  Uranium  ^ 
Millsite  Transfer  Agreement  (Settlement 
Agreement)  which  provides  for  transfer 
of  the  Moab  Mill  Site  and  the  NRC 
license  to  a  trust,  the  trustee  of  which 
would  carry  out  remediation  of  the  site 
pursuant  to  the  terms  and  conditions  of 
NRC  License  SUA-917,  as  amended  on 
June  24,  1999.  The  terms  and  conditions 
of  NRC  License  SUA-917  include  the 
reasonable  and  prudent  alternatives 
(RPAs)  and  reasonable  and  prudent 
measures  (RPMs)  in  the  U.S.  Fish  and 
Wildlife  Service's  final  biological 
opinion  (FBO)  dated  July  29, 1998 
(included  in  the  NRC's  "Final 
Environmental  Impact  Statement 
Related  to  Reclamation  of  the  Uranium 
Mill  Tailings  at  the  Atlas  Site,  Moab, 
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Utah,"  (FEIS)  NUREG-1531,  published 
in  March  1999),  as  well  as  mitigative 
measures  developed  by  the  NRC  staff. 

The  NRC,  which  had  filed  claims  in 
bankruptcy  against  Atlas  totaling  about 
S44  million,  entered  into  the  Settlement 
Agreement  described  in  the  preceding 
paragraph  rather  than  involve  the  NRC 
in  a  protracted  legal  dispute  over  the 
limited  funds  that  would  be  available 
for  site  remediation  from  the  liquidation 
of  the  Atlas  Corporation.  The  NRC 
believes  that  measures  taken  pursuant  to 
the  Settlement  Agreement  will  permit 
remediation  of  the  Moab  Mill  Site  to 
proceed  in  a  more  timely  manner  and 
will  maximize  the  amount  of  private 
funding  available  for  remediation  of  the 
.  Moab  Mill  Site.  The  Settlement 
Agreement  was  submitted  to  the  United 
States  Bankruptcy  Court  for  the  District 
of  Colorado  for  approval  on  April  29, 
1999.  On  December  1.  1999,  the  Court 
issued  an  Order  confirming  the  second 
amended  plan  of  reorganization  of  the 
Atlas  Corporation,  which  includes  the 
Settlement  Agreement. 

Consistent  with  the  terms  of  the 
Settlement  Agreement,  the  NRC  and  the 
State  of  Utah  undertook  to  identify  a 
Trustee  to  administer  the  Moab  Mill 
Reclamation  Trust  (Trust). 
.PricewaterhouseCoopers  LLP  (Trustee) 
has  agreed  to  undertake  remediation  of 
the  Moab  Mill  Site,  pursuant  to  10  CFR 
Part  40  under  License  SUA-917  and  in 
accordance  with  the  Trust  established 
for  such  purposes.  The  NRC  has  agreed 
to  accept  the  Settlement  Agreement  in 
satisfaction  of  Atlas'  regulatory 
responsibilities  under  10  CFR  Part  40 
for  remediation  of  the  Moab  Mill  Site, 
to  transfer  License  SUA-917  to  the 
Trust,  and  to  limit  the  Trustee's  liability 
for  remediation  and  maintenance  of  the 
site  to  the  amount  of  funding  available 
to  the  Trust  from  Atlas'  assets, 
receivables  and  future  receivables 
transferred  to  the  Trust  under  the 
Settlement  Agreement,  and  any  other 
assets  which  may  become  available  to 
the  Trust.  The  NRC  is  aware  that 
because  of  the  time  involved  in 
concluding  the  bankruptcy  proceeding, 
some  dates  in  the  license  conditions 
have  already  passed  while  others  are 
imminent  and  therefore,  might  be 
impractical  for  the  Trustee  to  meet. 
These  dates  will  be  considered  in  future 
actions. 

Current  assets  and  receivables  include 
the  following: 

(1)  $5.25  million  in  cash  from  Atlas/ 
ACSTAR  (the  entity  which  holds  the 
reclamation  bond  issued  for  the  benefit 
of  the  NRC  to  be  used  for  reclamation 
of  the  Moab  Mill  Site. 

This  entity  has  agreed  to  transfer  the 
sum  to  the  Trust  in  full  and  complete 


satisfaction  of  its  obligations  under 
Bond  #5652): 

(2)  The  assignment  of  funds  from  the 
Department  of  Energy  pursuant  to  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486,  Title  X,  Section  1001,  Oct.  24, 
1992,  106  Stat.  2946,  codified  at  42 
U.S.C.  2296(a)),  [hereinafter  "Title  X 
funds"]  for  past  claims.  This  amount  is 
estimated  to  be  approximately 
$1,082,000; 

(3)  Fifty  (50)  percent  of  any  net 
recovery  from  collection  of  the  disputed 
Title  X  claim  for  dismantling  performed 
by  American  Reclamation  and 
Dismantling  Inc.  (ARD  claim); 

(4)  Any  and  all  of  Atlas'  rights  as  a 
licensee  to  future  Title  X  funds; 

(5)  Atlas'  water  rights  located  at  the 
Moab  Land,  listed  as  6.3  cubic  feet  per 
second  (cfs)  from  the  Colorado  River, 
Grand  County,  Utah,  Water  Right 
Number  01-40.  Application  30032, 
Certificate  No.  60111; 

(6)  Atlas'  possible  Water  Rights  in  the 
following: 

A.  Water  Right  Number  01-1121  for 
31  acre-feet,  a  segregation  application 
from  Water  Right  Number  01-40; 

B.  Water  Right  Number  09-199  for 
3.33  cfs  in  the  San  Juan  River; 

C.  Water  Right  Number  05-982  for 
.015  cfs  for  a  well  in  the  Monticello 
Mining  District; 

D.  Water  Right  Number  99-32  for  .004 
cfs  from  Seep  Springs  (approximately  4 
miles  from  Fry  Canyon); 

(7)  Atlas'  interest  in  the  certain  real 
property  owned  by  Atlas  and  consisting 
of  approximately  430  acres,  located  in 
Grand  County,  Utah,  together  with  all 
buildings,  structures,  improvements, 
appurtenances,  fixtures,  and  easements; 
and 

(8)  Two  and  a  half  (2.5)  percent  of  the 
stock  in  a  reorganized  Atlas  Corporation 
which  would  be  issued  to  the 
Reclamation  Trust. 

The  land  and  water  rights,  herein 
described,  have  stand-alone  value  and 
may  be  sold  by  the  Trustee  independent 
of,  and  prior  to  or  during,  any 
reclamation  work  being  performed  at 
the  site  by  the  Trustee.  As  to  items  5. 
6,  and  7  above.  Atlas  will  transfer  all 
said  assets  to  the  Trust  by  way  of  quit 
claim  deed  or  similar  document, 
without  representations,  warranties,  or 
indemnification  rights  of  any  kind. 

IV. 

Remediation  of  the  Moab  Mill  Site  is 
to  be  conducted  in  accordance  with  the 
terms  and  conditions  of  License  SUA- 
917.  These  include  the  RPAs  and  RPMs 
in  the  U.S.  Fish  and  Wildlife  Service's 
FBO,  dated  July  29.  1998.  The  Trustee 
has  agreed  to  these  terms  and 
conditions.  The  NRC,  as  the  lead 


Federal  Agency  regarding  the 
consultation  required  under  Section  7  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  has  included  these 
RPAs  and  RPMs  in  the  NRC's  NUREG- 
1531  published  in  March  1999. 

The  Trustee's  maintenance  of  the  site 
and  administration  of  the  remediation  of 
the  site  in  accordance  with  the  terms  of 
license  SUA-917  and  the  terms  of  this 
Order,  will  provide  adequate  protection 
of  the  public  health  and  safety  and 
reasonable  assurance  of  compliance 
with  the  Commission's  regulations. 

Pursuant  to  the  terms  of  the 
Settlement  Agreement  described  in  the 
preceding  sections  of  this  Order,  the 
NRC,  with  concurrence  from  the  State  of 
Utah,  selected  PricewaterhouseCoopers 
LLP  as  Trustee.  PricewaterhouseCoopers 
LLP  is  qualified  to  perform  the  duties 
enumerated  in  this  Order. 

In  view  of  the  foregoing,  I  have 
authorized  the  transfer  of  License  SUA- 
917  which  will  be  amended  to  reflect 
the  change  in  the  named  licensee.  The 
Trustee  accedes  to  this  Order 
voluntarily,  and  has  agreed  to  take  the 
necessary  steps  to  undertake 
remediation  of  the  site  to  the  extent 
permitted  by  the  funds  available  to  the 
Trust,  according  to  the  requirements  in 
Part  V  of  this  Order. 


Accordingly  ■  pursuant  to  Sections  62, 
63,  81,  84,  161b,  161i,  161o  and  184  of 
the  Atomic  Energy  Act  of  1954.  as 
amended  (42  U.S.C.  2011  et  seq.),  and 
the  Commission's  regulations  in  10  CFR 
Part  40,  it  is  hereby  ordered  That, 
effective  December  30,  1999,  License 
SUA-917  is  transferred  to  the  Trust  and 
the  Trustee  is  authorized  to  possess 
byproduct  material  in  the  form  of 
uranium  waste  tailings  and  other 
uranium  waste  generated  by  Atlas' 
milling  operations  at  the  Moab  Mill  Site 
pursuant  to  the  terms  and  conditions  of 
License  SUA-917.  It  is  further  ordered 
that: 

A.  The  Trustee  shall: 

1 .  Perform  remediation  of  the  site 
pursuant  to  the  terms  and  conditions  of 
NRC  License  SUA-91 7. 

2.  Notify  and  request  relief  from  the 
Chief,  Uranium  Recover>'  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  NRC, 
Washington,  DC  20555-0001,  if  the 
Trustee  believes  it  should  be  relieved  of 
any  requirements  in  the  license  because 
the  Trustee  believes  that  these 
requirements  are  impracticable  given 
the  parameters  of  the  Trust  Agreement 
or  that  they  have  either  been 
satisfactorily  completed  or  are 
unnecessary.  The  Trustee  will  continue 


140 


to  comply  with 
license  pending 


Federal  Register /Vol.  65,  No.  1 /Monday,  January  3,  2000 /Notices 


all  requirements  in  this 
NRC  action  on  the 


Trustee's  requei  t  for  relief  from 
specified  requir  Bments  under  this 
subsection. 

3.  Cooperate  ivith  the  NRC  (or  its 
contractor)  in  N  RC's  site  inspections. 

4.  Cooperate  vith  the  U.S. 
Department  of  I  Inergy  (DOE)  in  matters 
relating  to  the  ti  ansfer  of  the  site  to 
DOE,  including  preparation  by  DOE  of 
the  site  Long-T<  rm  Surveillance  Plan 
required  by  10  ( :.F.R.  40.28. 

5.  Use  reason  ible  efforts  to  secure  all 
Title  X  funds  fr  )m  the  Department  of 
Energy  pursuant  to  section  1001  of  the 
Energy  Policy  ^  ct  of  1992  (42  U.S.C. 
13201  et  seq.)  tc  which  it  is  legally 
entitled,  includ  ng  requests  for 
additional  Title  X  funds  from  DOE 
based  on  remed  iation  work  at  the  site 
performed  by  o  on  behalf  of  the  Trust. 

6.  Notify  the  Director,  Office  of 
Nuclear  Materii  J  Safety  and  Safeguards, 
NRC,  Washingt  )n,  DC  20555-0001,  and 
the  Regional  Ac  ministrator,  NRC  Region 
IV,  NRC  Region  IV,  611  Ryan  Plaza 
Drive,  Suite  40(i.  Arlington,  TX  76011- 
8064,  by  certifii  d  registered  mail,  no 
later  than  180  c  ays  prior  to  the 
anticipated  datii,  that  all  contractual  and 
other  projected  obligations  will  have 
reasonably  exhi  usted  the  Trust  Fund. 

7.  Upon  notil  ication  required  by 
paragraph  6  of  \  his  Part,  cease 
remediation  wc  rk  as  set  forth  in  this 
Order,  and  com  mence  passive 
maintenance  ai  d  monitoring  only  of  the 
site  in  order  to  jrovide  for  the 
protection  of  th  3  public  health  and 
safety  using  the  remaining  assets  in  the 
Reclamation  Tr  list  to  fund  monitoring 
and  maintenaa  :e  until  further  order  of 
the  NRC. 

B.  Upon  com  Dletion  of  the  NRC 
inspection  to  di  itermine  that  the  site  has 
been  remediate  i  in  conformance  with 
the  requiremen  :s  in  10  C.F.R.  Part  40 
and  the  conditi  ans  set  forth  in  the 
license  to  the  e  ctent  practicable  given 
the  funding  avj  liable  to  the  Trustee, 
title  to  the  real  sroperty  and  the 
remaining  bypi  oduct  material  at  the 
Moab  Mill  Site  will  be  transferred  in 
accordance  wit  i  section  83  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commi  ssion's  regulations,  and 

-  this  license  sha  11  be  modified  or 
terminated  acci  trdingly. 

C.  Notwithsti  inding  any  of  the 
foregoing  requi  rements.  the  NRC  shall 
not  require  the  Trustee  to  perform  or 
pay  for  any  rec  amation,  remediation, 
monitoring,  or  surveillance,  the  cost  of 
which  would  e  <ceed  the  amount  of 
money  availab  e  to  the  Trustee  from  the 
Trust  assets  an  1  receivables.  The 
Trustee's  respc  nsibilities,  liabilities  and 
authority  unde  :  this  license  shall 


terminate  upon  further  order  of  the 
NRC. 

D.  The  requirements  identified  in  this 
Order  may  only  be  modified  in  vmting 
by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

VI. 

Any  person  adversely  affected  by  this 
Order,  other  than  Atlas  or  the  Trustee, 
may  request  a  hearing  within  20  days  of 
its  issuance.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001.  Copies  of 
any  hearing  requests  also  shall  be  sent 
to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001;  to  the 
Assistant  General  Counsel  for  Materials 
Litigation  and  Enforcement,  at  the  same 
address;  to  the  Regional  Administrator, 
NRC  Region  IV.  611  Ryan  Plaza  Drive, 
Suite  400,  Arhngton,  TX  76011-8064 
and  to  the  Trustee, 

PricewaterhouseCoopers  LLP,  Attention: 
Mr.  Keith  E.  Eastin,  Director,  1201 
Louisiana,  Suite  2900,  Houston,  TX 
77002-5678.  If  a  hearing  is  requested, 
the  requester  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  C.F.R.  2.1306  and  2.1308. 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected  by 
this  Order,  the  Commission  will 
consider  the  hearing  request  pursuant  to 
10  C.F.R.  Part  2,  Subpart  M,  and  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  procedures  of  Subpart  M  will  be 
applied  as  provided  by  the  Order 
designating  the  time  and  place  of  the 
hearing.  The  issue  to  be  considered  at 
such  hearing  shall  be  whether  this 
Order  transferring  the  license  should  be 
sustained.  Any  request  for  a  hearing 
shall  not  stay  the  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Williain  F.  Kane, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  99-34053  Filed  12-30-99;  8:45  am] 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Risk-Informed  Revisions  to  Technical 
Requirements;  Workshop  and  Website 

agency:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  public  workshop  and 
NRC  Part  50  (Option  3)  website. 

summary:  The  Nuclear  Regulatory 
Commission  has  instructed  its  staff  to 
explore  changes  to  specific  technical 
requirements  of  10  CFR  Part  50,  to 
incorporate  risk-informed  attributes. 
The  staff  is  studying  the  ensemble  of 
technical  requirements  contained  in  10 
CFR  Part  50  (and  its  associated 
implementing  documents,  such  as 
regulatory  guides  and  standard  review 
plan  sections)  to  (1)  identify  individual 
or  sets  of  requirements  potentially 
meriting  change;  (2)  prioritize  which  of 
these  requirements  (or  sets  of 
requirements)  should  be  changed;  and 
(3)  develop  the  technical  bases  to  an 
extent  that  is  sufficient  to  demonstrate 
the  feasibility  of  changing  the 
requirements.  This  work  will  result  in 
recommendations  to  the  Commission  on 
any  specific  regulatory  changes  that 
should  be  pursued.  Public  participation 
in  the  development  of  these 
recommendations  will  be  obtained  via 
workshops  and  information  on  a 
website. 

SUPPLEMENTARY  INFORMATION:  This 
notice  serves  as  initial  notification  of  a 
public  workshop,  and  website,  to 
provide  for  the  exchange  of  information 
with  all  stakeholders  regarding  the 
staffs  efforts  to  risk-inform  the  technical 
requirements  of  10  CFR  Part  50.  The 
subject  of  the  workshop  will  be  to 
discuss  the  preliminary  work  being 
performed  by  the  NRC  staff  on  risk- 
informing  the  technical  requirements  of 
10  CFR  Part  50.  The  meeting  will  focus 
on  the  overall  framework  of  the  risk- 
informing  process,  the  criteria  used  to 
identify  and  prioritize  candidate 
regulations  and  design  basis  accidents 
(DBAs),  the  results  of  the  staffs  initial 
efforts  in  risk-informing  the  two  trial 
implementation  issues  (i.e.,  10  CFR 
50.44  and  special  treatment  rules),  a  list 
of  some  additional  candidate 
requirements  and  DBAs  to  be  examined, 
and  discussion  of  preliminary  issues 
associated  with  the  development  and 
implementation  of  the  entire  process. 

This  notice  provides  only  the  date, 
the  location  and  a  brief  summary  of  the 
workshop;  the  workshop  agenda  and 
other  details  will  be  provided  in  a 
forthcoming  notice.  "The  address  for  the 
Part  50  (Option  3)  website  is  as  follows: 
http://nrc-part50.sandia.gov. 

The  Part  50  (Option  3)  website  can 
also  be  accessed  from  the  NRC  website 
(http://www.nrc.gov),  by  selecting 
"Nuclear  Reactors,"  and  then  "Risk- 
Informed  Part  50  (Option  3)." 
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Workshop  Meeting  Information 

The  staff  intends  to  conduct  a 
workshop  to  provide  for  an  exchange  of 
information  related  to  the  risk-informed 
revisions  to  the  technical  requirements 
of  10  CFR  Part  50.  Persons  other  than 
NRC  staff  and  NRC  contractors 
interested  in  making  a  presentation  at 
the  workshop  should  notify  Mary 
Drouin,  Office  of  Nuclear  Regulatory 
Research.  MS:  T10-E50.  U.S.  Nuclear 
Regulatory  Commission.  Washington 
D.C.  20555-0001, (301)  415-6675. 
email:  mxd@nrc.gov. 

Date:  February  24.  2000  (with 
possible  extension  to  February  25. 
2000). 

Agenda:  To  be  provided. 

Location:  NRC  Auditorium,  11545 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Registration:  No  registration  fee  for 
workshop;  however,  notification  of 
attendance  is  requested  so  that  adequate 
space,  materials,  etc.,  for  the  workshop 
can  be  arranged.  Notification  of 
attendance  should  be  directed  to  Alan 
Kuritzky,  Office  of  Nuclear  Regulatory 
Research,  MS:  T10-E50,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001,  (301)  415-6255, 
email:  askl@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kuritzky,  Offifil  of  Nuclear 
Regulatory  Research,  MS:  T10-E50,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555-0001.  (301) 
415-6255.  email:  askl@nrc.gov. 

Dated  tiiis  23d  day  of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Mark  A.  Cunningham, 
Probabilistic  Risk  Analysis  Branch,  Division 
of  Risk  Analysis  and  Applications,  Office  of 
Nuclear  Regulatory  Research . 

[FR  Doc.  99-34052  Filed  12-30-99;  8:45  am] 
BILUNG  CODE  7590-01-P 


POSTAL  SERVICE 

Quality  Control  Reviews  for 
Discounted  Letters  (Presorted/ 
Automation  Rate  Mail) 

agency:  Postal  Service. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Postal  Service  is 
implementing  more  efficient  quality 
control  procedures  to  check  letter  mail 
preparation  for  rates  claimed  on  postage 
statements.  An  automated,  in-depth 
review  of  selected  letter  size  mailings 
will  be  conducted  using  the  Mail 
Quality  Analysis  (MQA)  program,  in 
addition  to  verification  procedures  now 
in  use  for  all  mailings.  MQA  will  use 


existing  automated  equipment  and 
reports  to  compare  actual  presort  to 
mailer  dociunentation  for  sampled  mail. 
MQA  also  will  provide  feedback  on  the 
readability  of  mailer-applied  barcodes. 
The  Postal  Service  seeks  comments  on 
the  Mail  Quality  Analysis  (MQA) 
program. 

EFFECTIVE  DATE:  Phase  one  of  the  Mail 
Quality  Analysis  Program  will  begin  on 
January  3,  2000.  All  written  comments 
must  be  received  on  or  before  February 
2,  2000. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Rates  and 
Classification  Service  Center,  U.S. 
Postal  Service,  5904  Richmond 
Highway,  Suite  500.  Alexandria  VA 
22303-2736. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Richards,  (703)  329-3684. 
SUPPLEMENTARY  INFORMATION: 
Improperly  prepared  mail  results  in 
additional  USPS  handling  and  related 
costs  that  eventually  sire  passed  on  to  all 
customers  in  the  form  of  rate  increases. 
Since  1982,  the  Postal  Service  has 
applied  quality  controls  in  the  form  of 
standardized  mail  acceptance  and  mail 
verification  procedures  to  support  the 
goal  of  keeping  postage  rates  stable. 
Along  with  the  National  Bulk  Mail 
Verification  Program  (NBMVP)  in  1982, 
the  Postal  Service  has  taken  many  steps 
to  control  operating  costs,  assess  postage 
fairly  for  each  mailer,  and  charge 
postage  commensiu-ate  with  the 
preparation  of  the  mail.  Classification 
reform  in  1996  and  the  last  rate  case 
(R97-1)  gave  rate  incentives  for  properly 
preparing  mail  that  is  compatible  with 
automated  processing  and  presorted  to 
avoid  certain  processing  operations. 

As  further  backgroimd,  revisions  to 
the  National  Bulk  Mail  Verification 
Program  through  two  Postal  Bulletin 
articles  in  1989  reduced  the  acceptable 
tolerance  level  for  presort  errors  from  10 
percent  to  5  percent  before  a  postage 
adjustment  was  calculated.  Mailers  were 
later  advised  in  a  Postal  Bulletin  article 
in  1989  that  tolerance  levels  for  errors 
would  be  reduced  to  2  percent  at  a 
future  date.  Further,  in  1996,  » 

classification  reform  formalized  the 
requirement  that  only  mail  meeting 
automation  requirements  is  eligible  for 
automation  rates.  MQA  does  not  involve 
a  change  in  the  current  5  percent  presort 
error  tolerance  level. 

Today,  both  mailer  production  and 
Postal  Service  processing  are  highly 
automated  processes.  Large  mailings  are 
more  easily  created  and  produced  with 
each  advance  in  mail  production 
hardware  and  software.  It  has  become 
increasingly  important  for  mailers  to 
introduce  quality  assurance  features 


into  mail  production  operations  in  the 
design  and  set-up  stages.  Once 
production  of  a  mailing  begins, 
problems  not  identified  through  internal 
quality  controls  may  not  be  easily 
corrected.  Problems  discovered  by  the 
Postal  Service  related  to  presorting  and 
automation  specifications  generally 
surface  during  mail  processing,  which  is 
often  far  from  the  acceptance  point  for 
the  mailing.  It  is  therefore  critical  for 
mailers  to  use  the  tools  noted  below  and 
effective  quality  assurance  procedures 
to  produce  mail  that  follows  Domestic 
Mail  Manual  requirements  for  the 
postage  rates  claimed. 

Using  mailer's  input,  the  Postal 
Service  has  provided  a  variety  of  tools 
to  improve  mail  quality  in  the  design 
and  set-up  stages.  Included  are  a  variety 
of  address  management  programs. 
Presort  Accuracy  Validation  and 
Evaluation  (PAVE),  the  Mailpiece 
Quality  Control  Program  (MQC),  the 
Mail  Preparation  Total  Quality 
Management  Program  (MPTQM), 
various  handbooks  and  brochures,  the 
Domestic  Mail  Manual,  and  Customer 
Support  Rulings.  Information  on  many 
of  these  tools  is  available  on  the  Postal 
Service  Internet  sites.  Postal  business 
centers,  business  mail  entry  managers, 
mailpiece  design  analysts,  and  the 
National  Customer  Service  Center  are 
available  to  assist  customers  in  design  of 
mail.  The  net  effect  of  these  efforts  is  the 
expectation  that  today's  business 
mailings  should  be  of  exceptionally 
high  quality. 

Current  Postal  Service  quality 
controls  focus  on  manual  verification  of 
a  small  number  of  mail  pieces  and  were 
designed  when  mail  production  and 
mail  processing  environments  were  not 
highly  automated.  Under  MQA,  larger 
portions  of  selected  mailings  will  be 
reviewed  as  they  are  run  on  Postal 
Service  barcode  sorters.  MQA  will  use 
reports  already  available  from  this 
equipment  (which  has  been  performing 
this  function  with  documented  accuracy 
for  years)  to  compare  the  mailing,  or  a 
portion  of  the  mailing,  to  the  postage 
statement  and  supporting  mailer 
docimientation  for  that  specific  mailing. 
MQA  will  assist  the  Postal  Service  in 
providing  improved  diagnostic  feedback 
to  mailers  on  the  quality  of  sampled 
mail.  These  procedures  will  lead  to 
improved  mail  quality,  reduction  in 
costs,  and  correct  payment  of  postage. 

Mail  will  be  isolated  at  postal 
facilities  and  detached  mail  units.  The 
business  mail  entry  unit,  revenue 
assurance,  and  mail  processing  will 
work  together  using  automated 
equipment  already  in  place  to  perform 
the  analysis  of  MQA  samples.  Initial 
runs  will  focus  on  large  volume 
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extends  this  effort  further  by 
incorporating  an  improved  feedback 
procedure  into  the  process.  Mailers  have 
for  some  time  requested  regular 
feedback  concerning  their  mail.  MQA 
will  provide  this  feedback  for  selected 
mailings. 

MQA  procedures  will  be  described  in 
an  upcoming  issue  of  Mailers 
Companion. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
(FR  Doc.  99-34051  Filed  12-30-99;  8:45  am) 

BILUNG  CODE  7710-12-P 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  amended  system  of 

records. 

SUMMARY:  The  purpose  of  this  document 
is  to  publish  notice  of  amendments  to 
Privacy  Act  system  of  records  USPS 
140.020,  Postage — Postage  Meter 
Records,  renamed  by  this  notice  as 
USPS  140.020,  Postage— Postage 
Evidencing  System  Records.  The  change 
is  necessary  to  broaden  the  definition  to 
include  new  postage  evidencing 
technology  that  allows  customers  to 
purchase  postage  and  print  evidence  of 
postage  directly  onto  envelopes  and 
labels  using  their  personal  computers, 
printers,  and  the  Internet  (PC  Postage). 
In  addition,  changes  in  the  system 
description  are  required  to  reflect 
collection  of  information  related  to 
payment  of  postage  through  both 
traditional  paper-based  licensing,  as 
well  as  new  postage  evidencing 
products  that  allow  customers  to  apply 
for  licenses  online. 

DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed 
amendments.  This  proposal  will  become 
effective  without  further  notice  on 
February  2,  2000,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to:  Administration  and  FOLA,  United 
States  Postal  Service,  475  L'Enfant 
Plaza,  SW,  RM  8141,  Washington,  DC 
20260-5202.  Copies  of  all  viTitten 
comments  will  be  available  at  the  above 
address  for  public  inspection  and 
photocopying  between  8  a.m.  and  4:45 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Sheriff  (202)  268-2608. 
SUPPLEMENTARY  INFORMATION:  Privacy 
Act  system  of  records  USPS  140.020, 


Postage-r-Postage  Meter  Records, 
renamed  by  this  notice  as  USPS 
140.020,  Postage — Postage  Evidencing 
System  Records,  has  traditionally 
covered  information  collected  from 
customers  who  apply  for  meter  licenses 
and  who  purchase  postage  imder  those 
meter  licenses.  The  system  name  and 
notice  is  amended  to  make  it  clear  that 
the  system  also  covers  information 
collected  through  implementation  of 
new  technology  information  postage 
evidencing  systems.  This  new 
technology  has  led  to  postage 
evidencing  systems  that  generate  an 
Information  Based  Indicia. 

Using  products  developed  by 
commercial  vendors,  the  Postal  Service 
offers  a  service  that  lets  customers 
purchase  postage  and  print  evidence  of 
postage  directly  onto  envelopes  and 
labels  using  their  personal  computers, 
printers,  and  the  Internet.  Customers 
must  have  a  Postal  Service-issued 
license  before  they  can  purchase  and 
print  postage.  The  license  applications 
are  processed  through  traditional 
licensing  methods  with  the  Postal 
Service  maintaining  the  kind  of 
information  historically  covered  by 
system  USPS  140.020.  The  postage  is 
printed  on  the  label  or  envelope  in  the 
form  of  a  special  digital  imprint  called 
an  Information  Based  Indicia.  Postage 
evidencing  systems  that  produce  an 
Information  Based  Indicia  generate 
transaction  log  files  for  each  indicia 
created  by  a  customer.  These  transaction 
log  files  include  data  unique  to  security 
and  revenue  protection  under  the 
Information  Based  Indicia  Program 
(IB IP).  This  notice  expands  the 
categories  of  records  in  the  system  to 
include  the  new  information  collected 
by  the  postage  evidencing  systems 
generating  Information  Based  Indicia 
and  improves  the  description  of  the  data 
historically  collected. 

In  addition,  because  data  from  the 
system  may  be  used  by  the  Postal 
Service  to  advise  the  user  about  Postal 
Service  products  and  services,  the 
purpose  statement  is  expanded  to 
include  that  secondary  use.  Routine  use 
2  is  changed  to  reflect  the  change  in 
name  from  postage  meter  to  postage 
evidencing  system. 

The  system  changes  are  not  expected 
to  have  cm  effect  on  individual  privacy 
rights.  Most  information  kept  within  the 
system  pertains  to  businesses  rather 
than  individuals.  To  the  extent 
information  is  kept  about  individuals, 
the  changes  do  not  in  any  manner  alter 
the  nature  or  increase  the  types  of 
personal  information  already  kept  in  the 
system.  In  fact,  the  ambunt  of  personal 
information  kept  is  narrowed  to  the 
extent  that  the  Postal  Service  will  no 
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longer  capture  and  maintain  the  tax 
identification  number  (that  might  also 
be  an  individual's  social  security 
number).  Information  collected  from  the 
generation  of  the  Information  Based 
Indicia  receives  the  same  security  as 
that  collected  by  the  metered  postage 
process.  Systems  security  has  not  been 
diminished.  Moreover,  the  Postal 
Service  has  given  careful  attention  to 
ensure  secure  transmission  of 
information  it  receives  electronically 
from  the  authorized  product  service 
providers.  A  customer  applying  online 
for  a  postage  evidencing  system  must 
provide  certain  information  to  the 
service  provider  that  is  needed  to 
process  the  request  for  a  license.  The 
service  provider  then  sends  the 
information  to  the  Postal  Service  in  a 
"secure  session"  established  by  Secure 
Sockets  Layer  (SSL)  or  equivalent 
technology.  These  technologies  encrypt 
or  scramble  the  transmitted  information 
so  it  is  virtually  impossible  for  anyone 
other  than  the  Postal  Service  and  its 
authorized  product  service  providers  to 
read  it. 

In  addition  to  the  protections  imposed 
by  the  Privacy  Act,  the  Postal 
Reorganization  Act  imposes  restrictions 
on  the  disclosure  of  information  of  the 
type  kept  virithin  system  USPS  140.020. 
The  Act  does  not  permit  the  Postal 
Service  to  disclose  lists  of  postal 
customers  or  other  persons.  It  also  does 
not  require  the  Postal  Service  to  disclose 
information  that  could  cause 
competitive  harm.  The  Postal  Service 
has  traditionally  considered  the  mailing 
habits  of  a  particular  customer  exempt 
from  disclosure  under  the  Postal 
Reorganization  Act. 

Pursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the  system 
changes  has  been  sent  to  Congress  and 
to  the  Office  of  Management  and  Budget 
for  their  evaluation. 

USPS  Privacy  Act  system  140.020  was 
last  published  in  its  entirety  in  the 
Federal  Register  on  October  26,  1989 
(54  FR  43701)  and  was  amended  on  May 
12,  1997  (62  FR  25980-25981).  It  is 
proposed  that  the  system  description  be 
amended  as  follows: 

USPS  140.020 

SYSTEM  NAME: 

[CHANGE  TO  READ:] 
Postage — Postage  Evidencing  System 
Records,  140.020. 

SYSTEM  location: 

[CHANGE  TO  READ:] 
Retail,  Postal  Service  Headquarters; 
District  offices;  the  Information  Systems 


Support  Center,  Eagan,  MN;  and 
authorized  postage  evidencing  system 
service  providers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

[CHANGE  TO  READ:] 

Postage  Evidencing  System  users. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

[CHANGE  TO  READ:] 

Customer  name  and  address,  change 
of  address  information,  corporate 
business  customer  information  (CBCIS) 
number,  business  profile  information, 
estimated  aimual  postage  and  annual 
percentage  of  mail  by  type,  type  of  usage 
(customer,  postal,  or  government),  post 
office  where  mail  is  entered,  license 
number,  date  of  issuance,  ascending  and 
descending  register  values,  device 
identification  number,  device  model 
number,  certificate  serial  number, 
amount  and  date  of  postage  purchases, 
amount  of  unused  postage  refunded, 
contact  telephone  nimiber,  date, 
destination  delivery  point  (ZIP+4)  and 
rate  category  of  each  indicium  created, 
and  transaction  documents. 


PURPOSE(S): 

[CHANGE  TO  READ:] 

To  enable  responsible  administration 
of  postage  evidencing  system  activities 
and,  secondarily,  to  provide  information 
about  postal  products  and  services  to 
customers  who  use  postage  evidencing 
systems. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

2.  [CHANGE  TO  READ:] 
Records  or  information  from  this 
system  may  be  disclosed  to  an 
authorized  postage  evidencing  system 
service  provider  or  its  affiliates,  dealers, 
subsidiaries,  or  franchises  for 
administering  the  postage  evidencing 
system  program.  Release  will  be  limited 
to  relevant  information  about  that 
service  provider's  customers  only. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

***** 

retrievability: 

[CHANGE  TO  READ:] 

By  customer  name  and  by  numeric 
file  of  postage  evidencing  systems 
identification  number  or  customer 
license  munber. 

SAFEGUARDS: 

[CHANGE  TO  READ:] 
Paper  records  and  computer  storage 
media  are  maintained  in  closed  file 


cabinets  in  secured  facilities;  automated 
records  are  protected  by  computer 
password.  Information  is  obtained  from 
users  over  the  Internet  and  transmitted 
electronically  to  the  Postal  Service  by 
authorized  postage  evidencing  system 
service  providers  in  a  "secure  session" 
established  by  the  Seciue  Sockets  Layer 
(SSL)  or  equivalent  technology. 

retention  and  DISPOSAL: 

[CHANGE  TO  READ:] 

Records  are  maintained  for  a  period  of 
up  to  four  years  after  final  entry  or  the 
diiration  of  the  license  and  then 
destroyed  by  shredding. 


NOTIFICATION  PROCEDURE: 

[CHANGE  TO  READ:] 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to:  Manager, 
Metering  Technology  Maijagement, 
United  States  Postal  Service,  475 
L'Enfant  Plaza  SW,  Room  8430, 
Washington,  DC  20260-2444.  When 
making  this  request,  an  individual  must 
supply  the  hcense  number  and  his  or 
her  name  as  it  appears  on  the  postage 
evidencing  system  license. 


RECORD  SOURCE  CATEGORIES: 

[CHANGE  TO  READ:] 

License  applications,  licenses,  postal 
officials  administering  postage 
evidencing  systems,  postage  evidencing 
system  activity  reports,  refund  requests 
for  unused  postage,  postage  evidencing 
system  resetting  reports,  log  file  entries, 
and  authorized  service  providers  of 
postage  evidencing  systems. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
[FR  Doc.  99-34050  Filed  12-30-99;  8:45  am] 

BILUNG  CODC  77ia-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24220;  File  No.  812-11818] 
IDS  Life  Insurance  Company,  et  al. 

December  23. 1999. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"  or 
"SEC"). 

ACTION:  Notice  of  Application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  granting  exemptions  fi-om 
the  provisions  of  Sections  2(a){32), 
22(c),  and  27(i)(2)(A)  of  the  1940  Act 
and  Rule  22c-l  thereunder  to  permit  the 
recapture  of  credits  applied  to 
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hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington.  D.C.  20549-0609. 
Applicants,  c/o  IDS  Life  Insurance 
Company.  IDS  Tower  10,  T27/52, 
Minneapolis.  Minnesota  55440-0010, 
Attn:  Mary  EUyn  Minenko. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Coimsel,  or 
Susan  M.  Olsen.  Branch  Chief;  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch.  450  Fifth  St.,  N.W., 
Washington,  D.C.  20549-0102  (tel.  (202) 
942-8090). 

Applicants  Representations 

1.  IDS  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Minnesota.  IDS  Life  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act") 
and  is  a  member  of  the  NASD.  IDS  Life 
is  a  wholly-owned  subsidiary  of 
American  Express  Financial 
Corporation  ("AEFC").  IDS  Account  10 
was  established  on  August  23, 1994, 
pursuant  to  authority  granted  imder  a 
resolution  of  IDS  Life's  Board  of 
Directors.  IDS  Life  is  the  issuer  and 
principal  underwriter  of  the  Contracts 
funded  through  IDS  Account  10  (the 
"IDS  Account  10  Contracts").  IDS  Life 
may  in  the  future  issue  Future  Contracts 
through  IDS  Account  10  or  through 
Future  Accoimts.  for  which  IDS  Life 
also  may  serve  as  principal  underwriter. 

2.  American  Enterprise  Life  is  a  stock 
life  insurance  company  organized  under 
the  laws  of  the  State  of  Indiana. 
American  Enterprise  Life  is  a  wholly- 
owned  subsidiary  of  IDS  Life.  American 
Enterprise  Account  was  established  on 
July  15.  1987.  pursuant  to  authority 
granted  under  a  resolution  of  American 
Enterprise  Life's  Board  of  Directors. 
American  Enterprise  Life  serves  as  the 
issuer  for  the  Contracts  funded  through 
American  Enterprise  Account  (the 
"American  Enterprise  Accoimt 
Contract").  American  Enterprise  Life 
may  in  the  future  issue  Future  Contracts 
through  American  Enterprise  Account 
or  through  Future  Accounts. 

3.  IDS  Life  NY  is  a  stock  like 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York.  IDS  Life 
NY  is  a  wholly-owned  subsidiary  of  IDS 
Life.  IDS  Life  NY  may  in  the  future  issue 


Future  Contracts  through  Future 
Accounts. 

4.  American  Centurion  Life  is  a  stock 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York.  American 
Centurion  Life  is  a  wholly-owned 
subsidiary  of  IDS  Life.  American 
Centurion  Life  may  in  the  future  issue 
Future  Contracts  through  Future 
Accounts. 

5.  AEFA  serves  as  the  principal 
imderwriter  for  the  American  Enterprise 
Account  Contracts  and  as  distributor  of 
the  IDS  Account  10  Contracts.  AEFA  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  1934  Act  and  is 
a  member  of  the  NASD.  The  IDS 
Account  10  Contracts  will  be  offered 
through  registered  representatives  of 
AEFA  and  its  affiliates  who  are 
registered  broker-dealers  under  the  1934 
Act  and  NASD  members.  The  American 
Enterprise  Account  Contracts  will  be 
distributed  by  broker-dealers  who  are 
registered  under  the  1934  Act  and 
NASD  members  and  who  have  entered 
into  distribution  agreements  with  AEFA 
and  American  Enterprise  Life  and 
through  AEFA.  AEFA,  or  any  successor 
or  affiliated  entity,  may  act  as  principal 
underwriter  for  any  Future  Account 
issued  by  American  Enterprise  Life  or  as 
distributor  for  any  Future  Contracts 
issued  by  IDS  Life  in  the  future. 

6.  EDS  Account  10  is  a  segregated 
asset  account  of  IDS  Life,  and  American 
Enterprise  Account  is  a  segregated  asset 
account  of  American  Enterprise  Life. 
Each  Account  and  its  component 
subaccounts  are  registered  together  with 
the  Commission  as  a  single  unit 
investment  trust  imder  the  1940  Act. 
The  respective  Account  will  fund  the 
variable  benefits  available  under  the 
Contracts.  The  offering  of  the  Contracts 
is  registered  under  the  Securities  Act  of 
1933  (the  "1933  Act").  IDS  Life  and  IDS 
Account  10  filed  a  Form  N-4 

.  Registration  Statement  under  the  1933 
Act  relating  to  the  Contracts  on 
September  20, 1999  (Rule  497  filing). 
American  Enterprise  Life  and  American 
Enterprise  Account  filed  a  Form  N— 4 
Registration  Statement  on  August  19. 
1999  under  the  1933  Act  relating  to  the 
Contracts. 

7.  That  portion  of  the  respective  assets 
of  the  Accounts  that  is  equal  to  the 
reserves  and  other  Contract  liabilities 
with  respect  to  the  Accounts  is  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  of  IDS  Life  of 
American  Enterprise  Life,  as  the  case 
may  be.  Any  income,  gains  or  losses, 
realized  or  unrealized,  fi-om  assets 
allocated  to  the  Accounts  are.  in 
accordance  with  the  respective 
Accounts'  Contracts,  credited  to  or 
charged  against  the  Accounts,  without 
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regard  to  other  income,  gains  or  losses 
of  IDS  Life  or  American  Enterprise  Life, 
as  the  case  may  be. 

8.  An  IDS  Account  10  Contract  may 
be  issued  as  a  non-qualified  annuity 
("NQ")  for  after  tax  contributions  only, 
or  as  a  qualified  annuity  under  the 
following  retirement  plans:  (i) 
Individual  Retirement  Annuities 
("IRAs"),  (ii)  Simplified  Employee 
Pension  ("SEP")  plans,  (iii)  Section 
401  (k)  plans,  (iv)  custodial  and  trusteed 
pension  and  profit  sharing  plans,  or  (v) 
Tax-Sheltered  Annuities  ("TSAs").  An 
IDS  Account  10  Contract  may  be 
purchased:  (i)  with  a  minimum  initial 
payment  of  $1,000  for  qualified  plans  or 
$2,000  for  nonqualified  plans,  or  (ii)  in 
minimum  installments  or  $50  per 
month  or  $23.08  biweekly  under  a 
scheduled  plan.  Unless  payments  are 
made  by  installments  under  a  scheduled 
payment  plan,  an  owner  may  make 
additional  payments,  subsequent  to  the 
initial  payment  (initial  payments  and 
subsequent  additional  payments  are 
collectively  referred  to  herein  as 
"Purchase  Payments").  Maximum 
limitations  on  Purchase  Payments  are 
imposed  for  the  first  year  and 
subsequent  years,  depending  on  the  age 
of  the  owner  or  annuitant. 

9.  Owners  of  IDS  Account  10 
Contracts  may  allocate  their  Purchase 
Payments  among  a  number  of 
subaccounts  of  IDS  Account  10.  The 
subaccounts  are  referred  to  as 
"Investment  Funds."  Each  Investment 
Fund  will  invest  in  shares  of  a 
corresponding  portfolio  ("Portfolio")  of 
American  Express  Variable  Portfolio 
Funds  ("AXP  Funds"),  AIM  Variable 
Insurance  Funds,  Inc.  ("AIM  Funds"), 
American  Century  Variable  Portfolios, 
Inc.  ("American  Century  VP"),  Fidelity  ' 
Variable  Insurance  Products  Funds 
(Service  Class)  ("Fidelity  VIP  Funds"), 
Franklin  Templeton  Variable  Insurance 
Products  Trust  (Class  2)  ("Franklin 
Templeton  VIP  Trust"),  Goldman  Sachs 
Variable  Insurance  Trust  ("Goldman 
Sachs  VIT"),  Lazard  Retirement  Series, 
Inc.  ("Lazard  RSI"),  Putnam  Variable 
Trust  ("Putnam  VT"),  Royce  Capital 
Fund,  Third  Avenue  Variable  Series 
Trust,  Wagner  Advisors  Trust,  and 
Warburg  Pincus  Trust.  IDS  Life,  at  a 
later  date,  may  decide  to  create 
additional  Investment  Fund(s)  to  invest 
in  any  additional  Portfolio(s)  as  may 
now  or  in  the  future  be  available.  IDS 
Life,  from  time  to  time,  also  may 
combine  or  eliminate  Investment  Funds. 

10.  The  IDS  Account  10  Contract 
provides  for  various  surrender  options, 
annuity  benefits  and  annuity  payout 
options,  as  well  as  transfer  privileges 
among  Investment  Funds,  dollar  cost 
averaging,  and  other  features.  The  IDS 


Account  10  Contract  contains  the 
following  charges:  (i)  a  contingent 
deferred  sales  charge  ("CDSC")  as  a 
percentage  of  Purchase  Payment 
surrendered,  depending  on  the 
surrender  charge  schedule  the  owner 
selected  at  the  time  of  application.  With 
respect  to  a  7-year  surrender  charge 
schedule,  the  CDSC  is  7%  in  years  1- 
3',' 6%  in  year  4,  5%  in  year  5,  4%  in 
year  6,  2%  in  year  7,  and  0%  thereafter. 
With  respect  to  a  10-year  surrender 
charge  schedule,  the  CDSC  is  8%  in 
years  1-3,  7%  in  years  4-5,  6%  in  year 
6,  5%  in  year  7,  4%  in  year  8,  3%  in 
year  9,  2%  in  year  10,  and  0% 
thereafter;  (ii)  a  $30  annual 
administrative  expense  charge:  (iii)  a 
mortality  and  expense  risk  fee  of  0.75% 
for  qualified  aimuities  and  0.95%  for 
NQs;  and  (iv)  any  applicable  state  or 
local  premium  taxes  up  to  3.5%, 
depending  on  the  owner's  state  of 
residence  or  the  state  in  which  the 
contract  was  sold.  In  addition,  assets 
invested  in  Investment  Funds  are 
charged  with  the  annual  operating 
expenses  of  those  Funds. 

1 1 .  Each  time  IDS  receives  a  Purchase 
Payment  from  an  owner,  it  will  allocate 
to  the  owner's  IDS  Account  10  a  credit 
("Credit")  equal  to:  (i)  1%  of  each 
Purchase  Payment  received  if  the  owner 
elected  the  ten-year  surrender  charge 
schedule  for  the  IDS  Account  10 
Contract,  or  if  the  owner  elected  the 
seven-year  surrender  charge  schedule 
and  the  initial  Purchase  Payment  is  at 
least  $100,000;  and  (ii)  2%  of  each 
Purchase  Payment  received  if  the  owner 
elected  the  ten-year  surrender  charge 
schedule  and  the  initial  Purchase 
Payment  is  at  least  $100,000.  IDS  Life 
will  allocate  Credits  according  to  the 
allocation  instructions  in  effect  for  the 
Purchase  Payments. 

12.  Applicants  represent  that  the 
percentage  amount  of  the  Credit  under 
the  IDS  Account  10  and  the  American 
Enterprise  Account  Contracts  described 
in  the  application  could  change  for 
enhanced  versions  of  the  Contracts 
issued  in  the  future,  but  will  not  exceed 
8%.  In  addition,  the  percentage  amount 
of  the  Credit  under  Future  Contracts 
may  differ  from  the  Credit  under  the 
Contracts,  but  will  not  exceed  8%. 

13.  IDS  Life  will  fund  Credits  from  its 
general  account  assets.  IDS  Life  will 
recapture  certain  Credits  from  an  owner 
under  the  following  circumstances:  (i) 
any  Credit  applied  if  the  owner  returns 
the  IDS  Account  10  Contract  for  a 
refund  during  the  10-day  free  look 
period;  (ii)  Credits  applied  within 
twelve  months  preceding  the  date  of 
death  that  results  in  a  lump  sum  death 
benefit  under  the  IDS  Account  10 
Contract  (as  described  herein);  or  (iii) 


Credits  applied  within  twelve  months 
preceding  a  request  for  a  surrender  due 
to  an  event  where  no  CDSC  is  incurred 
("Contingent  Event").  Applicants 
represent  that  the  amount  the  owner 
receives  in  each  of  these  circumstances 
will  always  at  least  equal  and  normally 
will  exceed  the  surrender  value 
(Contract  value  minus  any  applicable 
charges)  of  the  IDS  Account  10  Contract. 

14.  The  free  look  period  is  the  10-day 
period  during  which  an  owner  may 
return  a  Contract  after  it  has  been 
delivered  and  receive  a  full  refund  of 
the  Contract  value,  less  any  Credits  up 
to  the  maximum  surrender  charge  under 
the  Contract.  No  other  charges  will 
apply  to  the  refund,  but  the  owner  bears 
the  investment  risk  from  the  time  of 
purchase  until  he  or  she  retiuns  the 
contract.  The  refund  amount  may  be 
more  or  less  than  the  Purchase  Payment 
the  owner  made,  unless  the  law  requires 
that  the  full  amount  of  the  Purchase 
Payment  be  refunded. 

15.  A  Contingent  Event  is  an  owner's 
or  annuitant's  confinement  to  a  nursing 
home,  disability,  terminal  illness  or 
unemployment.  Under  the  IDS  Account 
10  Contract,  the  only  Contingent  Event 
currently  is  for  nursing  home 
confinement,  but  the  others  are 
expected  to  be  added  later  by 
endorsements. 

16.  The  IDS  Account  10  Contract 
death  benefit  provision  states  that,  upon 
the  earlier  of  the  owner's  or  annuitant's 
death  before  annuity  payouts  begin  and 
while  the  Contract  is  in  force,  IDS  Life 
will  pay  the  following  death  benefits 
less  any  Credits  applied  to  the  Contract 
in  the  preceding  twelve  months  (to  the 
extent  a  death  benefit  includes  contract 
value  credits):  (i)  if  both  the  owner  and 
annuitant  are  age  80  or  younger  on  the 
date  of  death,  the  beneficiary  receives 
the  greatest  of  (a)  the  Contract  value:  (b) 
Purchase  Payments,  minus  any  adjusted 
partial  surrenders;  or  (c)  the  Contract 
value  of  the  most  recent  sixth  contract 
anniversary,  plus  any  purchase 
payments  paid,  and  minus  any  adjusted 
partial  surrenders  since  that 
anniversary;  or  (ii)  if  either  the  owner  or 
annuitant  are  age  81  or  older  on  the  date 
of  death,  the  beneficiar\'  receives  the 
greater  of  (a)  Contract  value;  or  fb) 
Purchase  Payments,  minus  any  adjusted 
partial  surrenders. 

17.  An  American  Enterprise  Account 
Contract  may  be  issued  as  an  NQ  or  as 
a  qualified  annuity  under  the  following 
retirement  plans:  (i)  IRAs,  including 
Roth  IIL\s.  or  (ii)  SEP  plans.  There  are 
two  different  Contracts  supported  by 
American  Enterprise  Account:  Wells 
Fargo  Advantage  Credit  Variable 
Annuity  ("Advantage  Contract  ")  and 
Signature  Plus  Variable  Annuity 
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("Signature  Co  itract").  An  Advantage 
Contract  sold  t  m)ugh  AEFA  currently 
may  be  issued  jnly  as  an  NQ.  The 
American  Ente  rprise  Account  Contract 
differs  from  thii  IDS  Account  10  contract 
in  that  the  Ami  srican  Enterprise  Account 
Contract  offers  (i)  a  Guaranteed  Period 
Account  featui^  that  involves  a  market 
value  adjustment  ("MVA");  (ii)  optional 
death  benefit  r  ders;  and  (iii)  guaranteed 
minimum  inco  me  riders. 

18.  Purchase  Payments  allocated  to 
Guaranteed  Pe  iod  Accounts  are  held  in 
a  "nonunitizec  "  separate  account 
established  un  ier  Indiana  law.  The 
assets  in  the  Gi  leiranteed  Period  Account 
w^ill  not  be  cha  rged  with  the  liabilities 
of  any  other  se  jarate  account  or  of 
American  Ente  rprise  Life's  general 
business.  Each  Guarantee  Period  will 
provide  a  guari  intee  of  the  Piut;hase 
Payment  alloc,  ted  thereto  and  an 
interest  rate  thit  is  declared  at  the  time 
of  the  allocatio  n.  An  upward  or 
downward  adj  istment,  or  MVA,  will  be 
applied  to  a  Gi  aranteed  Period  Account 
upon  a  withdri  iwal  or  transfer  prior  to 
the  end  of  the  i  Guarantee  Period. 

19.  An  Adva  ntage  Contract  may  be 
purchased:  (il  vith  a  minimum  initial 
payment  of  $2,000  (the  minimum  initial 
payment  for  ai  Advantage  Contract  sold 
through  AEFA  is  $100,000);  or  (ii)  $50 
if  enrolled  in  t  le  Systematic  Investment 
Program  ("SIP  ").  A  Signatxire  Contract 
may  be  purchased:  (i)  with  a  minimum 
initial  payment  of  $25,000;  or  (ii)  $50  if 
enrolled  in  the  SIP.  A  Guarantee  Period 
Account  requii  es  a  minimum  initial 
payment  of  $1  000.  Subsequent 
additional  Fur  :hase  Payments  require  a 
minimum  of  $  iO  for  SIP  payments  and 
$100  for  non-SIP  payments.  The 
maximum  total  Purchase  Payments 
under  an  American  Enterprise  Account 
Contract  is  $1,  )00,000  (without  prior 
approval).  The  owner  of  an  American 
Enterprise  Ace  ount  Contract  also  may 
select  a  withdi  awal  charge  period  of  six 
or  eight  years  i  it  the  time  of  application. 
Only  the  eight  year  withdrawal  charge 
period  is  avail  ible  under  an  Advantage 
Contract  sold  I  irough  AEFA. 

20.  Owners  )f  the  Advantage  Contract 
may  allocate  t  le  Purchase  Payments 
among  the  Inv  sstment  Funds  under  the 
Contract.  Each  Investment  Fund  will 
invest  in  share  s  of  portfolios  of  AXP 
Funds,  AIM  Fi  mds,  Franklin  Templeton 
VTP  Trust,  Gol  iman  Sachs  VIT.  Putnam 
VT,  Dreyfus  Si  (cially  Responsible 
Growth  Fund,  Inc.,  MFS  Variable 
Insurance  Tru  ;t  ("MFS  VIT"),  and  Wells 
Fargo  Variable  Trust  Funds  ("Wells 
Fargo  VT"). 

21.  Owners  )f  the  Signature  Contract 
may  allocate  t  leir  Purchase  Payments 
among  the  Inv  estment  Funds  under  the 
Contract.  Each  Investment  Fund  will 


invest  in  shares  of  Portfolios  of  AXP 
Funds,  AJM  Funds.  Alliance  Variable 
Products  Series  Funds,  Baron  Capital 
Funds,  Fidelity  VIP  Funds,  Franklin 
Templeton  VIP  Trust,  Goldman  Sachs 
VTT,  J.P.  Morgan  Series  Trust  11,  Lazard 
RSI,  MFS  VIT,  Royce  Capital  Fund, 
Wanger  Advisors  Trust,  Warburg  Pincus 
Trust,  and  Wells  Fargo  VT. 

22.  An  American  Enterprise  Account 
Contract  provides  for  various 
withdrawal  options,  annuity  benefits 
and  payout  annuity  options,  as  well  as 
transfer  privileges  among  Investment 
Funds,  dollar  cost  averaging,  asset 
rebalancing,  and  other  features.  The 
Advantage  Contracts  contain  the 
following  charges:  (i)  $30  annual 
administrative  charge  (waived  at 
$50,000);  (ii)  a  0.15%  variable  accoimt 
administrative  charge;  (iii)  a  mortality 
and  expense  risk  fee  of:  1.35%  for  6-year 
withdrawal  schedule,  1.10%  for  8-year 
withdrawal  schedule,  and  an  additional 
charge  of  0.20%  if  the  Enhanced  Death 
Benefit  Rider  is  selected;  (iv)  an  annual 
fee  based  on  a  modified  Guaremteed 
Income  Benefit  Base  (currently  at 
0.30%)  if  the  Guaranteed  Minimum 
Income  Benefit  Rider  is  selected;  (v)  a 
CDSC  as  a  percentage  of  Purchase 
Payment  withdrawn,  depending  on  the 
withdrawal  charge  schedule  selected 
(the  CDSC  is  as  follows  for:  (a)  a  6-year 
surrender  charge  schedule:  8%  in  years 
1-3,  6%  in  year  4,  4%  in  year  5,  2%  in 
year  6,  and  0%  thereafter;  and  (b)  an  8- 
year  surrender  charge  schedule:  8%  in 
years  1-5,  6%  in  year  6,  4%  in  year  7, 
2%  in  year  8  and  0%  thereafter);  (vi) 
any  applicable  state  or  local  premium 
taxes;  and  (vii)  the  annual  operating 
expenses  of  the  Investment  Funds. 

23.  The  Signatxu-e  Contracts  contain 
the  following  charges:  (i)  $40  annual 
administrative  charge  (waived  at 
$100,000);  (ii)  a  0.15%  variable  account 
administrative  charge;  (iii)  a  mortality 
and  expense  risk  fee  of:  1.45%  for  9-year 
withdrawal  schedule  (including  either 
the  Maximum  Aiuiiversary  Death 
Benefit  Rider  or  the  5%  Accumulation 
Death  Benefit  Rider),  1.35%  for  9-year 
withdrawal  schedule  without  either  of 
the  death  benefit  riders;  (iv)  an  annual 
fee  based  on  a  modified  Guaranteed 
Income  Benefit  Base  (currently  at 
0.30%)  if  the  Guaranteed  Minimum 
Income  Benefit  Rider  (5% 
Accumulation  Benefit  Base)  is  selected; 
(v)  a  CDSC  as  a  percentage  of  Puirchase 
Payment  withdrawn  of  8%  in  years  1- 
4,  7%  in  year  5,  6%  in  years  6  and  7, 
4%  in  year  8,  2%  in  year  9,  and  0% 
thereafter,  (vi)  any  Applicable  state  or 
local  premium  taxes;  and  (vii)  the 
annual  operating  expenses  of  the 
Investment  Funds. 


24.  Each  time  American  Enterprise 
Life  receives  a  Purchase  Payment  from 
an  owner,  it  will  allocate  the  owner's 
American  Enterprise  Accoimt  a  Credit 
as  a  percentage  of  the  net  current 
payment  (current  payment  less  the 
amount  of  partial  withdrawals  that 
exceed  all  prior  Purchase  Payments)  as 
follows:  (i)  with  respect  to  an  Advantage 
Contract:  1%  for  less  than  $10,000,  2% 
for  $10,000  to  less  than  1  million,  3% 
for  $1  million  to  less  than  5  million,  and 
4%  for  $5  million  and  over;  and  (ii) 
with  respect  to  a  Signature  Contract:  3% 
for  $25,000  to  less  than  $100,000,  4% 
for  $100,000  to  less  than  $1  million,  and 
5%  for  $1  million  and  over.  American 
Enterprise  Life  will  allocate  Credits 
according  to  the  allocation  instructions 
in  effect  for  the  Purchase  Payments. 

25.  American  Enterprise  Life  will 
fund  Credits  fi-om  its  general  account 
assets.  American  Enterprise  Life  will 
recaptiue  certain  Credits  fi'om  an  owner 
under  the  following  circumstances:  (i) 
any  Credit  applied  if  the  owner  returns 
the  American  Enterprise  Account 
Contract  for  a  refund  during  a  10-day 
fi-ee  look  period;  (ii)  Credits  applied 
within  twelve  months  preceding  the 
date  of  death  that  results  in  a  death 
benefit  (including  death  benefits  under 
the  Enhanced  Death  Benefit  Rider, 
Maximiun  Anniversary  Value  Death 
Benefit  Rider,  and  5%  Accumulation 
Death  Benefit  Rider)  under  the 
American  Enterprise  Account  Contract; 
or  (iii)  Credits  applied  within  twelve 
months  preceding  a  request  for  a 
withdrawal  due  to  any  Contingent 
Event.  The  amoimt  the  owner  receives 
imder  these  circumstances  will  always 
equal  or  exceed  the  surrender  value  of 
the  Contract. 

26.  The  Advantage  Contract  death 
benefit  provision  states  that,  if  the 
owner  or  aimuitant  dies  before  aimuity 
payouts  begin  while  the  Contract  is  in 
force,  American  Enterprise  Life  will  pay 
the  beneficiary  the  greatest  of  the 
following  less  any  Credits  added  to  the 
Contract  in  the  last  12  months:  (i)  the 
Contract  value;  (ii)  the  total  Purchase 
Payments  paid,  plus  Credits,  and  minus 
any  adjusted  partial  withdrawals;  or  (iii) 
the  maximum  anniversary  value 
immediately  preceding  the  date  of  the 
death,  plus  the  dollar  amoimt  of  any 
Purchase  Payments  since  that 
anniversary,  plus  Credits,  and  minus 
any  adjusted  partial  withdrawals  since 
that  anniversary. 

27.  The  Advantage  Contract  offers  an 
Enhanced  Death  Benefit  Rider,  which 
requires  the  owner  or  the  annuitant  to 
be  age  79  or  younger  on  the  Contract 
date.  The  Enhanced  Death  Benefit  Rider 
provides  that  if  the  owner  or  the 
annuitant  dies  before  annuity  payouts 
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begin  while  the  Contract  is  in  force, 
American  Enterprise  Life  will  pay  the 
beneficiary  the  greatest  of  the  following 
specified  amounts,  less  any  Credits 
added  in  the  last  twelve  months:  (i)  the 
contract  value;  (ii)  the  total  Purchase 
Payments  paid,  plus  Credits,  and  minus 
any  adjusted  partial  withdrawals;  (iii) 
the  "maximum  anniversary  value" 
immediately  preceding  the  date  of 
death,  plus  any  Purchase  Payments 
since  that  anniversary,  plus  Credits,  and 
minus  any  adjusted  partial  withdrawals 
since  that  aimiversary;  or  (iv)  the 
Variable  Account  5%  Floor  (the  sum  of 
the  value  in  the  fixed  accounts  plus  the 
accumulated  initial  purchase  payments 
allocated  to  the  subaccounts  plus  5%). 

28.  The  Signatxu-e  Contract  death 
benefit  provision  states  that,  if  the 
owner  or  annuitant  dies  before  aiuiuity 
payouts  begin  while  the  contract  is  in 
force,  American  Enterprise  Life  will  pay 
the  beneficiary  the  greatest  of  the 
following  less  any  Credits  added  to  the 
contract  in  the  last  12  months:  (i)  the 
Contract  value;  or  (ii)  the  total  Piuchase 
Payments  paid,  plus  Credits,  and  minus 
jmy  adjusted  partial  withdrawals. 

29.  The  Signature  Contract  has  two 
other  death  benefit  options  offered  as 
riders,  which  require  the  owner  or  the 
annuitant  to  be  age  79  or  younger  on  the 
Contract  date.  The  Maximum 
Anniversary  Value  Death  Benefit  Rider 
provides  that  if  the  owner  or  the 
aiuiuitant  dies  before  annuity  payouts 
begin  while  the  Contract  is  in  force, 
American  Enterprise  Life  will  pay  the 
beneficiary  the  greatest  of  the  following 
specified  amoimts,  less  any  Credits 
added  in  the  last  twelve  months:  (i)  the 
Contract  value;  (ii)  the  total  Purchase 
Payments  paid,  plus  Credits,  and  minus 
any  adjusted  partial  withdrawals:  or  (iii) 
the  maximum  anniversary  value 
immediately  preceding  the  date  of 
death,  plus  any  Piuchase  Payments 
since  that  anniversary,  plus  Credits,  and 
minus  any  adjusted  partial  withdrawals 
since  that  anniversary. 

30.  The  Signature  Contract  also  offers 
the  5%  Acciunulation  Death  Benefit 
Rider  option,  which  provides  that  if  the 
ov^rner  or  annuitant  dies  before  aimuity 
payouts  begin  while  the  Contract  is  in 
force,  American  Enterprise  Life  will  pay 
the  beneficiary  the  greatest  of  the 
following  specified  amoimts,  less  any 
Credits  added  in  the  last  twelve  months: 
(i)  the  Contract  value;  (ii)  the  total 
Purchase  Payments  paid,  plus  Credits, 
and  minus  any  adjusted  partial 
withdrawals;  or  (iii)  the  Variable 
Account  5%  Floor. 

31.  Applicants  seek  exemption 
pursuant  to  Section  6(c)  ft'om  Sections 
2{a)(32),  22(c),  and  27(i)(2)(A)  of  the  Act 
and  Rule  22c-l  thereimder  to  the  extent 


necessary  to  permit  the  Insiu-ance 
Companies  to  issue  Contracts  and 
Futiu-e  Contracts  that  provide  for  Credits 
upon  the  receipt  of  Purchase  Payments, 
and  to  recaptxu-e  certain  Credits  in  the 
following  instances:  (i)  any  Credit 
applied  when  an  owner  retiims  a 
Contract  to  the  Insurance  Companies  for 
a  refund  during  the  free  look  period, 
and  (ii)  Credits  applied  within  twelve 
months  preceding  the  date  of  death  that 
results  in  a  death  benefit  as  described 
herein  (including  death  benefits  imder 
the  Enhanced  Death  Benefit  Rider  and 
Maximum  Anniversary  Value  Death 
Benefit  Rider  under  an  American 
Enterprise  Account  contract);  and  (iii) 
Credits  applied  within  twelve  months 
preceding  a  request  for  a  siurender  or 
withdrawal  charge  waiver  due  to  any 
Contingent  Event. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereimder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  request  that 
the  Commission,  pursuant  to  Section 
6(c)  of  the  1940  Act,  grant  the 
exemptions  summarized  above  with 
respect  to  the  Contracts  and  any  Future 
Contracts  funded  by  the  Accounts  or 
Future  Accounts,  that  are  issued  by  the 
hisurance  Companies  and  underwritten 
or  distributed  by  EDS  Life,  AEFA,  or 
Affiliated  Broker-Dealers.  Applicants 
undertake  that  Future  Contracts  funded 
by  the  Separate  Accounts  or  any  Future 
Account  will  be  similar  in  all  material 
respects  to  the  Contracts.  Applicants 
believe  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
Credit  amount  in  any  of  the  Accounts 
after  the  Credit  is  applied.  Accordingly, 
the  asset-based  charges  applicable  to  the 
Accounts  will  be  assessed  against  the 
entire  amounts  held  in  the  respective 
Accounts,  including  the  Credit  amount, 
during  the  free  look  period  and  the  three 
year  period  prior  to  annuitization.  As  a 
result,  during  such  periods,  the 
aggregate  asset-based  charges  assessed 
against  an  owner's  annuity  account 
value  will  be  higher  than  those  that 


would  be  charged  if  the  owner's  annuity 
account  value  did  not  include  the 
Credit. 

3.  Subsection  (i)  of  Section  27  of  the 
1940  Act  provides  that  Section  27  does 
not  apply  to  any  registered  separate 
account  funding  variable  insurance 
contracts,  or  to  the  sponsoring  insurance 
company  and  principal  underwriter  of 
such  account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawrful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless,  among  other 
things,  such  contract  is  a  redeemable 
security.  Section  2(a)(32)  defines 
"redeemable  security"  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitied  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  thereof. 

4.  Applicants  submit  that  the  , 
recapture  of  the  Credit  amount  in  the 
circumstances  set  forth  above  would  not 
deprive  an  owner  of  his  or  her 
proportionate  share  of  the  issuer's 
current  net  assets.  Applicants  state  that 
an  owner's  interest  in  the  Credit  amount 
allocated  to  his  or  her  annuity  account 
value  upon  receipt  of  an  initial  Purchase 
Payment  is  not  vested  until  the 
applicable  free  look  period  has  expired 
witiiout  return  of  the  Contract. 
Similarly,  Applicants  state  that  an 
owner's  interest  in  the  Credit  amounts 
allocated  to  his  or  her  annuity  account 
within  twelve  months  preceding  a 
Contingent  Event  also  is  not  vested. 
Until  the  right  to  recapture  has  expired 
and  any  Credit  amount  is  vested. 
Applicants  submit  that  the  Insurance 
Companies  retain  the  right  and  interest 

in  the  Credit  amount,  although  not  in 
the  earnings  attributable  to  that  amount. 
Thus,  Applicants  argue  that  when  the 
Insurance  Companies  recapture  any 
Credit,  they  are  merely  retrieving  their 
own  assets,  and  the  owner  has  not  been 
deprived  of  a  proportionate  share  of  the 
applicable  Account's  assets  because  his 
or  her  interest  in  the  Credit  amount  has 
not  vested. 

5.  In  addition.  Applicants  state  that 
permitting  an  owner  to  retain  a  Credit 
amount  under  a  Contract  upon  the 
exercise  of  the  free  look  privilege  would 
not  only  be  unfair,  but  would  also 
encourage  individuals  to  purchase  a 
Contract  with  no  intention  of  keeping  it 
and  returning  it  for  a  quick  profit. 

6.  Furthermore,  Applicants  state  that 
the  recapture  of  Credit  amounts  within 
twelve  months  preceding  a  Contingent 
Event  is  designed  to  provide  the 
Insurance  Companies  with  a  measure  of 
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protection  age  inst  anti-selection. 
Applicants  sti  ite  that  the  risk  here  is 
that,  rather  th  in  spreading  Purchase 
Payments  over  a  number  of  years,  an 
owner  might  i  nake  very  large  Piu-chase 
Payments  sho  rtly  before  the  occurrence 
of  a  Contingei  It  Event,  thereby  leaving 
the  hisurance  Companies  little  time  to 
recover  the  ccst  of  the  Credits.  As  noted 
earlier,  the  an  loimts  recaptured  equal 
the  Credits  pr  Dvided  by  the  Insxu-ance 
Companies  fin  )m  their  general  account 
assets,  and  any  gain  would  remain  a 
part  oif  the  owner's  Contract  value.  In 
addition,  the  unount  the  owner  will 
receive  in  anj  of  the  circumstances 
where  Credits  are  recaptiired  will 
always  equal  ar  exceed  the  surrender 
value  of  the  C  ontract. 

7.  Applican  ts  represent  that  the  Credit 
will  be  attract  ive  to  and  in  the  interest 
of  investors  because  it  will  permit 
owners  to  puM01%  to  105%  of  their 
Piirchase  Payments  to  work  for  them  in 
the  selected  Investment  Funds.  In 
addition,  the  owner  will  retciin  any 
earnings  attritutable  to  the  Credit,  as 
well  as  the  pnncipal  Credit  amoimt 
once  vested  after  twelve  months  if  the 
Contingent  Events  set  forth  in  the 
application  are  satisfied. 

8.  Further,  Applicants  submit  that  the 
recapture  of  any  Credit  only  applies  in 
relation  to  th^  risk  of  anti-selection 
against  the  Insurance  Companies.  In  the 
context  of  th«  Contingent  Events 
described  in  ihe  application,  anti- 
selection  can  generally  be  described  as 
a  risk  that  Co  titract  owners  obtain  an 
undue  advan  ;age  based  on  elements  of 
fairness  to  th^ }  Insiuance  Companies  and 
the  actuarial  md  other  factors  they  take 
into  account  n  designing  the  Contracts. 
The  Insuranc  b  Companies  provide  the 
Credits  from  their  general  accoimt  on  a 
guaranteed  hi  isis.  Thus,  the  Insurance 
Companies  u  ndertake  a  financial 
obligation  thi  it  contemplates  the 
retention  of  t  le  Contracts  by  their 
owners  over  m  extended  period, 
consistent  wi  th  the  long-term  nature  of 
retirement  planning.  The  Insurance 
Companies  generally  expect  to  recover 
their  costs,  including  Credits,  over  an 
anticipated  c  uration  while  a  Contract  is 
in  force.  The  right  to  recapture  Credits 
applied  to  P\  jchase  Payments  made 
within  twelv  3  months  preceding  the 
applicable  cc  ntingency  protects  the 
Insurance  Cc  mpanies  against  the  risk 
that  a  Contra  ct  owner  will  make 
additional  Pi  irchase  Payments  to  or 
purchase  a  c  mtract  with  the  knowledge 
that  the  cont  ngency  that  triggers 
payment  of  a  benefit  is  likely  or  about 
to  occur.  Wil  h  respect  to  refunds  paid 
upon  the  reti  un  of  Contracts  within  the 
free  look  per  od,  the  amount  payable  by 
the  Insuranc ;  Companies  must  be 


reduced  by  the  Credit  amount. 
Otherwise,  purchasers  could  apply  for 
Contracts  for  the  sole  purpose  of 
exercising  the  free  look  provision  and 
making  a  quick  profit. 

9.  Applicants  submit  that  the 
provisions  for  I'ecapture  of  any  Credit 
under  the  Contracts  does  not,  and  any 
such  Futiu'e  Contract  provisions  will 
not,  violate  Section  2(a)(32)  and 
27(i)(2){A)  of  the  1940  Act.  However,  to 
avoid  any  uncertainty  as  to  full 
compliance  with  the  1940  Act, 
Applicants  request  an  exemption  from 
those  Sections,  to  the  extent  deemed 
necessary,  to  permit  the  recapttue  of  any 
Credit  under  the  circumstances 
summarized  herein  with  respect  to 
Contracts  and  Future  Contracts,  without 
the  loss  of  the  relief  from  section  27 
provided  by  Section  27{i). 

10.  Section  22(c)  of  the  1940  Act 
authorizes  the  Commission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  underwriters  of;  and  dealers 
in,  the  redeemable  securities  of  any 
registered  investment  company, 
whether  or  not  members  of  any 
securities  association,  to  the  same 
extent,  covering  the  same  subject  matter, 
and  for  the  accomplishment  of  the  same 
ends  as  are  prescribed  in  Section  22(a) 
in  respect  of  the  rules  which  may  be 
made  by  a  registered  securities 
association  governing  its  members.  Rule 
22c-l  thereimder  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of;  or  dealer  in, 
such  secxKity,  from  selling,  redeeming, 
or  repurchasing  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which 

is  next  computed  after  receipt  of  a 
tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

11.  Arguably,  the  Insurance 
Companies'  recapture  of  the  Credit 
might  be  viewed  as  resulting  in  the 
redemption  of  redeemable  securities  for 
a  price  other  than  one  based  on  the 
current  net  asset  value  of  the  Accoimts. 
Applicants  contend,  however,  that 
recaptiue  of  the  Credit  does  not  violate 
Section  22(c)  and  Rule  22c-l. 
Applicants  argue  that  the  recaptiire  of 
the  Credit  does  not  involve  either  of  the 
evils  that  Rule  22c-l  was  intended  to 
eliminate  or  reduce,  namely:  (i)  The 
dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered 
investment  companies  through  their 
sale  at  a  price  below  net  asset  value  or 
repurchase  at  a  price  above  it,  and  (ii) 


other  unfair  results  including 
speculative  trading  practices.  See 
Adoption  of  Rule  22c-l  under  the  1940 
Act,  Investment  Company  Release  No. 
5519  (Oct.  16,  1968).  To  effect  a 
recapture  of  a  Credit,  the  Insurance 
Companies  will  redeem  interests  in  an 
owner's  annuity  accoimt  at  a  price 
determined  on  the  basis  of  current  net 
asset  value  of  the  Account.  The  amount 
recaptured  will  equal  the  amount  of  the 
Credit  that  the  Insurance  Companies 
paid  out  of  their  general  account  assets. 
Although  the  owner  will  be  entitled  to 
retain  any  investment  gain  attributable 
to  the  Credit,  the  amount  of  such  gain 
will  be  determined  on  the  basis  of  the 
current  net  asset  value  of  the  Accoimt. 
Thus,  no  dilution  will  occur  upon  the 
recapture  of  the  Credit.  Applicants  also 
submit  that  the  second  harm  that  Rule 
22C-1  was  designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Credit.  However,  to 
avoid  any  uncertainty  as  to  All 
compliance  with  the  1940  Act, 
Applicants  request  an  exemption  from 
the  provisions  of  Section  22(c)  of  Rule 
22c-l  to  the  extent  deemed  necessary  to 
permit  them  to  recapture  the  Credit 
under  the  Contracts  and  Future 
Contacts. 

Conclusion 

Applicants  submit  that  their  request 
for  an  order  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
order  would  promote  competitiveness 
in  the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  argue 
that  investors  would  not  receive  any 
benefit  or  additional  protection  by 
requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  under  the  1940  act  that  has  not 
already  been  addressed  in  their 
application  described  herein. 
Applicants  submit  that  having  them  file 
additional  applications  would  impair 
their  ability  effectively  to  take  advantage 
of  business  opportunities  as  they  arise. 
Further,  Applicants  state  that  if  they 
were  required  repeatedly  to  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  the 
application  described  herein,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby. 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  request  meets  the  standards 
set  out  in  Section  6(c)  of  the  1940  Act, 
namely,  that  the  exemptions  requested 
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are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  9»-34014  Filed  12-30-99  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24221;  File  No.  812-11824] 

Nationwide  Life  Insurance  Company,  et 
al. 

December  23,  1999. 

AGENCY:  The  Seciuities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  granting  exemptions  from 
the  provisions  of  Sections  2(a)(32), 
22(c),  and  27(i)(2)(A)  of  the  1940  Act 
and  Rule  22c-l  thereimder  to  permit  the 
recapture  of  credits  applied  to  purchase 
pajrments  made  under  certain  variable 
annuity  contracts. 

SUMMARY'OF  APPLICATION:  Applicants 
seek  an  order  under  Section  6(c)  of  the 
1940  Act  to  the  extent  necessary  to 
permit,  under  specified  circimistances, 
the  recapture  of  credits  applied  to 
contributions  made  under  the  contracts 
(the  "Contracts")  that  Nationwide  will 
issue  through  the  Separate  Accoimts,  as 
well  as  other  contracts  that  Nationwide 
may  issue  in  the  future  through  Futiue 
Separate  Accounts  that  are  substantially 
similar  in  all  material  respects  to  the 
Contracts  (the  "Futiu-e  Contracts"). 
Applicants  also  request  that  the  order 
being  sought  extend  to  any  other 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by,  or 
under  common  control  with. 
Nationwide  that  may  in  the  future  serve 
as  general  distributor-principal 
underwriter  of  variable  annuity 
contracts  substantially  similar  in  all 
material  respects  to  those  offered  by  the 
Separate  Accoimts. 

APPLICANTS:  Nationwide  Life  Instu-ance 
Company  ("NLIC"),  Nationwide  Life 
and  Annuity  Insurance  Company 
("NLAIC")  (NLIC  and  NLAIC  shall  be 
collectively  referred  to  as 
"Nationwide"),  Nationwide  Variable 


Accoimt — 9  and  Nationwide  Fidehty 
Advisor  Variable  Account  (collectively, 
the  "Separate  Accounts")  and  any 
current  or  futtu'e  separate  accounts  of 
Nationwide  ("Futtu^  Separate 
Accoimts")  that  may  in  the  future  offer 
variable  annuity  contracts  substantially 
similar  in  all  material  respects  to  the 
contracts  and  supported  by  the  Separate 
Accounts,  Nationwide  Advisory 
Services,  Inc.  ("NAS"),  Fidelity 
Investment  Institutional  Services 
Company,  Inc.  ("FIISC"),  and  any  other 
NASD  member  broker-dealer  controlling 
or  controlled  by,  or  under  common 
conOrol  with.  Nationwide  that  may  in 
the  future  serve  as  general  distributor- 
principal  underwriter  of  variable 
aimuity  contracts  substantially  similar 
in  all  material  respects  to  those  offered 
by  the  Separate  Accounts  (collectively 
"Applicants"). 

RLING  DATE:  The  Application  was  filed 
on  October  6,  1999,  and  amended  and 
restated  on  December  23,  1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  January  17,  1999,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  Nationwide  Life 
Insurance  Company,  One  Nationwide 
Plaza  01-O9-V3,  Columbus,  Ohio 
43215,  Attn:  Heather  Harker,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
G.  Heinrichs,  Senior  Counsel,  at  (202) 
942-0699,  or  Susan  M.  Olson,  Branch 
Chief,  at  (202)  942-0672,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  NLIC  and  NLAIC  are  stock  life 
insurance  companies  organized  under 


Ohio  law.  NLIC  is  licensed  to  do 
business  in  all  fifty  states,  the  District  of 
Columbia  and  Puerto  Rico.  NLAIC  is 
licensed  to  do  business  in  47  states. 
NLIC  is  a  wholly  owned  subsidiary  of 
Nationwide  Financial  Services,  Inc.,  a 
holding  company.  NLAIC  is  a  wholly 
owned  subsidiary  of  NLIC. 

2.  Nationwide  Variable  Account-9 
was  established  on  May  21,  1997  and 
Nationwide  Fidelity  Advisor  Variable 
Account  was  established  on  July  22, 
1994.  The  Separate  Accounts  are 
segregated  asset  accounts  of  NLIC 
established  under  Ohio  law  for  the 
purpose  of  funding  variable  aimuity 
contracts.  Any  income,  gains  or  losses, 
realized  or  unrealized,  from  assets 
allocated  to  the  Separate  Accounts,  are 
in  accordance  with  the  respective 
Separate  Accounts'  contracts,  credited 
to  or  charged  against  the  Separate 
Accounts  without  regard  to  other 
income,  gains  or  losses  of  Nationwide. 
The  Separate  Accounts  are  registered 
with  the  Commission  as  unit  investment 
trusts  under  the  1940  Act.'  The  Separate 
Accounts  fund  variable  aimuity 
contracts  which  are  registered  with  the 
Commission  under  the  Securities  Act  of 
1933  on  Forms  N-4.2 

3.  NAS  and  FIISC  serve  as  general 
distributor-priKcipal  underwriter  for 
Nationwide  Variable  Account-9  and 
Nationwide  Fidelity  Advisor  Variable 
Account,  respectively.  Both  entities  are 
registered  broker/deaders  under  the 
Securities  Exchange  Act  of  1934. 

4.  The  Contracts  are  sold  to 
individuals  as:  (i)  Non-qualified 
contracts  which  are  governed  for  tax 
purposes  by  Section  72  of  the  Internal 
Revenue  Code  (the  "Code");  (ii) 
individual  retirement  annuities  (IRAs), 
Roth  IRAs,  SEP  IRAs  or  Simple  IRAs 
which  are  governed  by  Section  408  of 
the  Code;  (iii)  Tax  Sheltered  Annuities 
which  are  governed  by  Section  403(b)  of 
the  Code;  or  (iv)  Investment-Only 
Contracts,  sold  to  qualified  plans 
governed  by  Section  401(a)  of  the  Code. 

5.  The  Contracts  issued  in 
conjunction  with  the  Separate  Accounts 
are  identical  in  every  material  respect, 
except  in  the  array  of  underlying  mutual 
funds  which  comprise  the  variable 
investment  options  under  the  Contracts. 
Nationwide  Variable  Account-9  is 
currently  divided  into  41  sub-accounts; 
Nationwide  Fidelity  Advisor  Variable 
Account  is  divided  into  14  sub- 
accounts. The  Contracts  are 
combination  fixed  and  variable 
contracts;  investment  allocations  that 


'  File  No.  811-8666. 

2  File  No.  333-28995  for  NaUonwide  Variable 
Account-9  and  File  No.  33-89560  for  Nationwide 
Fidelity  Advisor  Variable  Account. 
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are  flexible  pim:hase 
conltracts,  meaning  that 
pi  irchase  payments  after  the 
1  uade  by  Contract  owners. 
Contracts  may  be 
an  initial  purchase 
,000; subsequent 
payments  of  at  least  $1,000 
1  nade.  The  Contracts  assess 
a  id  expense  risk  charge  of 
addition,  the  Contracts  assess 
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the  first  two  years  after  the 
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mortality  and  expense  risk  charge  the  end  of  seven  years  when  the 

(0.95%).  Rider  options  must  be  chosen       underlying  investment  options  produce 
at  the  time  of  application.  Such  rider  a  gross  annualized  return  of  greater  than 

options  include:  (1)  A  reduced  purchase     7.75%.  In  other  words,  a  gross 
payment  option;  (2)  a  five-year  CDSC  aimualized  return  of  7.755  on  assets, 

option;  (3)  an  additional  withdrawal  assuming  a  0.95%  Separate  Account 

without  charge  and  disability  waiver  charge  deduction  and  no  Credit,  will 

option;  (4)  a  10  year  and  disability  produce  the  same  accumulated  Contract 

waiver;  (5)  a  hardship  waiver;  (6)  a  one-      value  at  the  end  of  seven  years  as  a 
year  step  up  death  benefit;  (7)  a  5%  7.75%  gross  annualized  return,  with  a 

enhanced  death  benefit;  and  (8)  a  1.40%  Separate  Accoimt  charge 

guaranteed  minimum  income  benefit.         deduction  plus  the  Credit.  These  figures 

9.  Nationwide  intends  to  offer  an  assume  no  additional  purchase 

additional  rider  option  under  the  payments  are  made  after  the  first  twelve 

Contracts  which,  if  elected  at  the  time         months. 

of  application,  will  result  in  the  The  following  tables  demonstrate 

crediting  of  a  3%  bonus  (the  "Credit")  hypothetical  rates  of  return  for  Contracts 
on  all  purchase  payments  made  during  with  the  extra  credit  option  (1.40%  total 
the  first  twelve  months  of  the  Contract.  asset  charges)  and  Contracts  without  the 
The  Credit  on  the  Contract  owner's  extra  Credit  option  (0.95%  total  asset 

remitted  purchase  payments  will  be  charges),  the  figures  are  based  upon:  (a) 

funded  from  the  Nationwide  general  A  $100,000  initial  purchase  payment 

account  and  will  be  credited  with  no  additional  purchase  payments; 

proportionately  among  the  investment  (b)  the  deduction  of  Separate  Accoimt 
options  chosen  by  the  Contract  owner.  charges  of  an  aimualized  rate  of  0.95% 
No  extra  amount  will  be  credited  to  (base  Contract)  and  1 .40%  (Contract 

purchase  payments  made  after  the  first       with  the  Credit  option)  of  the  daily  net 
twelve  months  of  the  Contract.  For  this       asset  value;  and  (c)  an  assumed  annual 
rider  option,  an  aimualized  fee  of  0.45%     rate  of  return  before  charges  of  5.0%, 
of  the  daily  net  assets  of  the  variable  7.75%  and  10.0%  for  all  years  for  a 

account  will  be  deducted  for  the  first  period  of  10  years, 

seven  Contract  years.  The  option  of 

either  electing  the  extra  Credit  or  not,  5.00%  RATE  OF  RETURN 

allows  prospective  purchasers  to  choose 
between  two  different  Separate  Account 
charge  structures  over  the  first  seven 
years  of  the  Contract  years.  The  option 
of  either  electing  the  extra  Credit  or  not, 
allows  prospective  purchasers  to  choose 
between  two  different  Separate  Account 
charge  structures  over  the  first  seven 
years  of  the  Contract.  If  the  Credit  is 
elected,  total  Separate  Account  charges 
under  the  Contract  will  be  an 
annualized  rate  of  1.40%  of  the  daily 
net  assets  of  the  Separate  Account  for 
the  first  seven  years  of  the  Contract, 
assuming  no  other  rider  options  are 
elected.  If  the  Credit  is  not  elected,  total 
Separate  Account  charges  will  be  an 

annualized  rate  of  0.95%  of  the  daily  y  ygo^  RATE  OF  RETURN 

net  assets  of  the  Separate  Account  for 
the  first  seven  years  of  the  Contract, 
once  again  assuming  that  no  other  rider 
options  are  elected.  Under  such 
circumstances,  the  decision  to  elect  or 
decline  the  extra  Credit  option  will 
depend  primarily  on  whether  the 
prospective  purchaser  believes  it  is 
more  advantageous  to  have  (a)  a  1.40% 
Separate  Account  charge  for  first  seven 
years  of  the  Contract,  plus  the  Credit,  or 
(b)  a  0.95%  Separate  Account  charge  for 
the  first  seven  years  of  the  Contract, 
without  the  Credit.  Applicants  state  that 
it  can  be  mathematically  demonstrated 
that  electing  the  Credit  will  yield  a 
greater  accumulated  Contract  value  at 


Contract  year 

Base  con- 
tract 

(0.95% 
total  asset 

charges) 

Contract 
with  extra 
credit  rider 

(1.40% 
total  asset 

charges) 

1  

2 

3 

4 

5  

6  

7 

$104,050 
108,264 
112,649 
117,211 
121,958 
126,897 
132,037 
137,384 
142,948 
148,738 

$106,708 
110,549 
114,529 
118,652 
122,924 
127,349 
131,934 

8 

137,277 

9 

142,837 

10  

148,622 

Base  con- 

Contract 
with  extra 

Contract  year 

tract 
(0.95% 

credit  rider 

(1 .40% 

total  asset 

charges) 

total  asset 
charges) 

1  

$106,080 

$109,541 

2 

114,062 

116,496 

3 

121,819 

123,894 

4 

130,102 

131,761 

5 

138,949 

140,128 

6 

148,398 

149,026 

7 

158,489 

158,489 

8     

169,266 
180,776 
193,069 

169,-266 

9 

180,777 

10 

193,069 
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10.00%  Rate  of  Return 


Contract  year 

Base  con- 
tract 

(0.95% 

total  asset 

charges) 

Contract 
with  extra 
credit  rider 

(1.40% 
total  asset 

charges) 

1 

2 

3 

4 

5 

6 ^.. 

7 

8 

9 

10 

$109,050 
118,919 
129,681 
141,417 
154,216 
168,172 
183,392 
199,989 
218,088 
237,825 

$111,858 
121,478 
131,925 
143,270 
155,592 
168,973 
183,504 
200,111 
218,221 
237,970 

Applicants  state  that,  to  the  extent 
pennitted,  tables  similar  to  the  table 
above  may  be  shown  in  the  prospectus 
and  supplemental  sales  literature  solely 
for  the  purpose  of  illustrating  the 
breakpoint  and  the  operation  of  the 
Contract. 

After  the  end  of  the  first 'seven 
Contract  years,  the  0.45%  charge  for  the 
rider  option  will  no  longer  be  assessed 
and  the  Credit  will  be  fully  vested. 
Nationwide  intends  to  administer  the 
removal  of  the  0.45%  rider  option 
charge  by  decreasing  the  number  of 
units  and  increasing  the  unit  value  of 
the  sub-accounts  in  which  the  Contract 
owner  was  invested  at  the  end  of  the 
seventh  contract  year.  The  process  will 
be  accomplished  through  the 
replacement  of  that  class  of  units 
corresponding  to  the  aggregate  Separate 
Account  charges  which  include  the 
0.4%  rider  option  charge,  with  another 
class  of  units  associated  with  aggregate 
Separate  Account  charges  minus  the 
0.45%  rider  option  charge.  The  later 
class  of  vmits  will  have  a  greater 
individual  unit  value  than  the  former, 
therefore,  a  reduction  in  the  number  of 
imits  is  necessary  to  ensure  that 
Contract  values  will  remain  imaffected 
by  this  process.  Although  this  is  not  the 
only  method  of  accomplishing  the 
elimination  of  the  0.45%  rider  option 
charge.  Nationwide  intends  to  use  the 
method  to  minimize  the  different  luiit 
values  that  must  be  tracked  and 
administered.  Other  than  the  change  in 
unit  values  and  number  of  imits,  the 
removal  of  the  0.45%  charge  of  the 
Credit  will  be  entirely  transparent  to  the 
Contract  owner,  except  that  the  Credit 
will  at  that  time  be  ftdly  vested,  and  on- 
going charges  against  the  assets  of  the 
variable  account  will  be  reduced  by  an 
annualized  rate  of  0.45%  of  the  daily 
net  assets  of  the  variable  account. 

During  the  first  seven  years  of  the 
Contract,  the  Credit  will  be  fully  vested 
except  during  the  contractual  free  look 
period  and  when  certain  siurenders  of 


Contract  value  are  made.  If  the  free  look 
privilege  is  exercised.  Nationwide  will 
recapture  the  Credit.  Earnings  on  the 
Credit,  however,  will  be  retained  by  the 
Contract  owner. 

After  the  free  look  period  and  before 
the  end  of  the  seventh  Contract  year, 
certain  withdrawals  from  Contract  value 
will  subject  the  Credit  to  recapture. 
During  the  first  seven  Contract  years 
oidy,  if  an  amount  withdrawn  is  subject 
to  a  CDSC,  then  a  portion  of  the  Credit 
may  be  recaptured.  No  recapture  will 
take  place  after  the  seventh  Contract 
year.  The  Credit  will  not  be  subject  to 
recapture  if  a  free  withdrawal  (not 
subject  to  the  CDSC)  is  being  made.  For 
piurposes  of  calculating  the  CDSC 
surrenders  are  considered  to  first  come 
from  the  oldest  purchase  payment  made 
to  the  Contract,  then  the  next  oldest 
piu-chase  payment  and  so  forth. 
Earnings  to  the  Contract  are  not  subject 
to  CDSC.  Thus,  if  the  Contract  owner 
withdraws  13%  of  purchase  payments 
made  within  the  first  Contract  year,  3% 
of  the  Credit  will  be  recaptmred  by 
Nationwide,  since  the  Contract  owner 
may  withdraw  10%  of  purchase 
payments  without  a  CDSC.  This  means 
that  the  percentage  of  the  Credit  to  be 
recaptiu-ed  will  be  determined  by  the 
percentage  of  total  purchase  payments 
reflected  in  the  amount  siurendered  that 
is  subject  to  CDSC.  The  recaptiu^d 
amount  will  be  taken  proportionately 
from  each  investment  option  as 
allocated  at  tjie  time  of  the  withdrawal. 
No  recaptiu'e  of  the  Credit  will  take 
place  if  the  Contract  is  aimunitized 
(annuitization  is  not  permitted  during 
the  first  two  Contract  years),  if  a  death 
benefit  becomes  payable,  if  distributions 
are  required  in  order  to  meet  minimum 
distributions  requirements  under  the 
Code,  if  free  withdrawals  are  being 
taken  pursuant  to  an  aged-based 
systematic  withdrawal  program,  or  in 
connections  with  any  other  type  of 
withdrawal  not  otherwise  subject  to  a 
CDSC.  As  indicated  previously,  after  the 
end  of  the  seventh  Contract  year,  the 
Credit  will  be  fully  vested  without 
limitation  and  the  0.45%  charge 
associated  with  the  Credit  will  be 
eliminated. 

Applicants  seek  exemption  pursuant 
to  Section  6(c)  from  Sections  2(a)(32], 
22(c)  and  27(i)(2)(A)  of  the  1940  Act  and 
Rule  22c-l  thereunder  to  the  extent 
necessary  to  permit  Nationwide  to  issue 
contracts  from  the  Separate  Accoimts 
and  any  Future  Separate  Accounts  that 
provide  for  (i)  the  recaptiue  of  the 
Credit  when  the  Contract  owner  retiuns 
the  Contract  during  the  free-look  period; 
and  (ii)  the  recapture  of  a  portion  of  the 
Credit  (as  described  above)  when  the 
Contract  owner  withdraws  any  amounts 


subject  to  CDSC  during  the  first  seven 
years  from  the  date  the  Contract  is 
issued. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
seciuities  or  transactions  from  the 
provisions  of  the  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  that  the 
Conunission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  the  exemptions 
outlined  above  with  respect  to  the 
Contracts  and  any  Futiu«  Contracts 
underwritten  or  distributed  by  NAS,- 
FnSC,  or  any  other  NASD  member 
broker-dealer  controlling  or  controlled 
by,  or  under  common  control  with, 
Nationwide.  Applicants  represent  that 
any  such  Future  Contracts  funded  by 
the  Separate  Accounts  or  Future 
Separate  Accounts  will  be  substantially 
similar  in  all  material  respects  to  the 
Contracts  described  herein.  Applicants 
believe  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  represent  that  the 
0.45%  charge  associated  with  the  rider 
option  providing  the  Credit  is  consistent 
with  the  requirements  of  Section 
26(e)(A){2)  of  the  1940  Act.  Section 
26(e)(A)(2)  provides  that  it  is  unlawful 
for  registered  separate  accoimts  or 
sponsoring  insurance  companies  to  sell 
any  variable  insurance  contract  "unless 
the  fees  and  charges  deducted  under  the 
contract,  in  the  aggregate,  are  reasonable 
in  relation  to  the  services  rendered,  the 
expenses  expected  to  be  incurred,  and 
the  risks  assumed  by  the  insurance 
company."  Because  the  Credit 
associated  with  the  rider  option  will  be 
funded  from  the  Nationwide  general 
account,  the  Credit  creates  an  expense 
for  Nationwride.  In  addition,  the  risk  of 
not  recovering  that  expense  is 
substantial  in  light  of  the  fact  that  under 
several  different  contingencies,  the 
Credit  will  be  fully  or  partially  vested 
long  before  the  charge  for  the  Credit  is 
discontinued  at  the  end  of  the  seventh 
Contract  year.  Accordingly,  Applicants 
represent  that  the  0.45%  charge 
associated  with  the  rider,  in  addition  to 
the  basic  mortality  and  expense  risk 
charge  of  0.95%,  is  reasonable  and 
therefore  consistent  with  the 
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vested.  Nationwide  retains  a  right  and 
interest  in  the  Credit,  although  not  in 
any  earnings  attributable  to  the  Credit. 
Contractual  provisions  allowing 
Nationwide  to  recapture  the  Credit  (a) 
upon  the  exercise  of  free  look  privileges, 
and  (b)  during  the  first  seven  contract 
years  for  any  amount  distributed  subject 
to  CDSC,  merely  allow  Nationwide  to 
recover  its  own  assets.  Applicants  assert 
that  since  amounts  subject  to  recapture 
are  not  vested,  the  Contract  owner  is  not 
deprived  of  his  or  her  proportionate 
share  of  Separate  Account  assets. 

6.  In  addition,  with  respect  to  Credit 
recapture  upon  the  exercise  of  the  free- 
look  privilege.  Applicants  state  that  it 
would  be  unfair  to  allow  a  Contract 
owner  to  retain  the  amount  credited. 
Applicants  state  that  if  Nationwide 
could  not  recapture  the  Credit  upon 
return  of  the  Contract,  individuals  could 
purchase  a  Contract  with  the  intention 
of  retaining  the  credited  amoimt  for  an 
imjustified  profit  at  the  expense  of 
Nationwide. 

7.  Applicants  assert  that  the  Credit 
will  be  attractive  to  and  in  the  interest 
of  investors  because  it  will  permit 
owners  to  have  103%  of  contributions 
made  during  the  first  twelve  months 
invested  in  selected  investment  options 
from  the  date  the  contribution  is 
received.  Also,  any  earnings  attributable 
to  the  Credit  will  be  retained  by  the 
Contract  owner  in  addition  to  the 
principal  amount  of  the  Credit, 
provided  the  contingencies  described 
herein  are  satisfied.  Further,  Applicants 
believe  that  the  optional  Credit  rider 
will  be  particularly  attractive  to  and  in 
the  interest  of  long-term  investors  due  to 
the  elimination  of  the  charge  associated 
with  the  Credit  rider  after  the  seventh 
Contract  year.  Applicants  assert  that  the 
elimination  of  the  charge  associated 
with  the  Credit  will  allow  prospective 
purchasers  to  assess  the  value  of  the 
optional  Credit  rider,  and  elect  or 
decline  it,  based  on  their  particular 
circumstances,  preferences  and 
expectations. 

8.  Applicants  submit  that  the 
provisions  for  recaptxire  of  the  Credit 
under  the  Contracts  do  not  violate 
Section  2(a)(32)  and  27(i)(2)(A)  of  the 
1940  Act.  Nevertheless,  to  avoid  any 
possible  uncertainties.  Applicants 
request  an  exemption  from  those 
Sections,  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
described  herein  with  respect  to  the 
Contracts  and  any  Future  Contracts 
issued  in  conjunction  with  the  Separate 
Accounts  or  any  Future  Separate 
Accounts  without  loss  of  the  relief 
provided  by  Section  27(i). 


9.  Section  22(c)  of  the  1940  Act 
authorizes  the  Commission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  underwriters  of,  and  dealers 
in,  the  redeemable  securities  of  any 
registered  investment  company, 
whether  or  not  members  of  any 
securities  association,  to  the  same 
extent,  covering  the  same  subject  matter, 
and  for  the  accomplishment  of  the  same 
ends  as  are  prescribed  in  Section  22(a) 
in  respect  of  the  rules  which  may  be 
made  by  a  registered  securities 
association  governing  its  members.  Rule 
22C-1  thereunder  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of,  or  dealer  in, 
such  security,  from  selling,  redeeming, 
or  repurchasing  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which 

is  next  computed  after  receipt  of  a 
tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

10.  It  could  be  argued  that 
Nationwide's  recapture  of  the  Credit 
constitutes  a  redemption  of  securities 
for  a  price  other  than  the  ciurent  net 
asset  value  of  the  Separate  Accounts. 
Applicants  contend,  however,  that 
recapture  of  the  Credits  does  not  violate 
Section  22(c)  and  Rule  22c-l. 
Applicants  argue  that  such  recapture 
does  not  involve  either  of  the  evils  or 
harmful  events  that  Rule  22c-l  was 
intended  to  eliminate  or  reduce, 
namely:  (1)  The  dilution  of  the  value  of 
outstanding  redeemable  securities  of 
registered  investment  companies 
through  their  sale  at  a  price  below  net 
asset  value  or  their  redemption  or 
repurchase  at  a  price  above  it;  and  (2) 
other  unfair  results  including 
speculative  trading  practices.  To 
recapture  any  Credit,  Nationwide  will 
redeem  Contract  owners'  interests  in  the 
Separate  Accounts  at  a  price  determined 
on  the  basis  of  current  net  asset  value 

of  the  respective  Separate  Accounts. 

Nationwide  will  only  recapture 
amounts  credited  when  withdrawals  are 
taken  subject  to  a  CDSC  and  when  the 
contractual  Free  Look  right  is  exercised. 
The  percentage  of  the  Credit  recaptured 
will  be  determined  by  the  ratio  of  the 
amoimt  withdrawn  (subject  to  a  CDSC 
and  the  contractual  Free  Look)  to  the 
sum  of  all  purchase  payments.  If,  for 
example,  the  amount  withdrawn 
(subject  to  CDSC)  equals  50%  of 
pvirchase  payments,  50%  of  the  Credit 
will  be  recaptured.  Nationwide  will  not 
recapture  Credits  for  amounts 
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withdrawn  under  the  Contract  due  to 
the  following:  withdrawals  taken  in 
order  to  meet  minimum  distribution 
requirements  under  the  Code; 
annuitization;  payment  of  a  death 
benefit;  free-withdrawals  taken  as 
allowed  under  the  contract;  or  any  other 
type  of  withdrawal  not  subject  to  a 
CDSC.  In  no  event  will  the  amoimt 
recaptured  equal  more  than  the  amount 
of  the  Credit  that  Nationwide  paid  out 
of  its  general  account.  Although 
Contract  owners  will  be  entitled  to 
retain  any  investment  gain  attributable 
to  the  Credit  the  amount  of  such  gain 
will  be  determined  on  the  basis  of  the 
current  net  asset  value  of  the  respective 
Separate  Accoiuit. 

Thus,  no  dilution  will  occur  upon  the 
recapture  of  the  Credit.  Applicants  also 
submit  that  the  second  harm  that  Rule 
22c-l  was  designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Credit.  To  avoid  any 
uncertainty  as  to  full  compliance  with 
the  1940  Act,  Applicants  request  an 
exemption  from  the  provisions  of 
Section  22(c)  and  Rule  22c-l  to  the 
extent  deemed  necessary  to  permit  them 
to  recapture  the  Credit  under  the 
Contracts  and  any  Future  Contracts  (that 
are  substantially  similar  in  all  material 
respects  to  the  Contracts  described 
herein)  issued  in  conjunction  with  the 
Separate  Accounts  or  any  Future 
Separate  Accounts. 

Section  6(c)  of  the  Act  provides:  The 
Commission,  by  rules  and  regulations 
upon  its  own  motion,  or  by  Order  upon 
application,  may  conditionally  or 
imconditionally  exempt  any  person, 
security,  or  transactions,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  this  title  or  of  any  rule  or 
regulation  thereunder,  if  emd  to  the 
extent  that  such  exemption  is  necessary 
or.appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
this  title. 

Applicants  assert  that  their  request  for 
an  Order  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
Order  would  promote  competitiveness 
in  the  variable  emnuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  argue 
that  investors  would  not  receive  any 
benefit  or  additional  protection  by 
requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  under  the  1940  Act  that  has  not 


already  been  addressed  in  their 
amended  Application  described  herein. 
Applicants  assert  that  having  them  file 
additional  applications  would  impair 
their  ability  to  effectively  take  advantage 
of  business  opportunities  as  they  arise. 
Further  Applicants  state  that  if  they 
were  required  repeatedly  to  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  the  amended 
Application  described  herein,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby. 

Conclusion 

Applicants  assert,  based  on  the 
grounds  sununarized  above,  that  their 
exemptive  request  meets  the  standards 
set  out  in  Section  6(c)  of  the  1940  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-34015  Filed  12-30-99  8:45  am] 
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Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  on  an  Accelerated  Basis 
Relating  to  Exchange  Rule  98, 
Emergency  Committee 

December  23,  1999. 

On  October  13,  1999  the  Philadelphia 
Stock  Exchange.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
theretinder,^  a  proposed  rule  change 
relating  to  Exchange  Rule  98, 
Emergency  Committee.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  November  29, 
1999.3  The  Commission  received  no 
comments  on  the  proposal.  On 
December  22,  1999  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 


change,  requesting  that  the  proposed 
rule  be  approved  for  a  120  day  pilot  to 
expire  on  April  21,  ZOOO.-*  This  order 
approves  the  proposal,  as  amended,  on 
an  accelerated  basis. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Exchange  Rule  98,  Emergency 
Committee  ("Emergency  Committee")  to 
update  certain  of  its  provisions.  First, 
the  composition  of  the  Emergency 
Committee  is  to  be  updated  to 
correspond  with  previous  revisions  to 
the  Exchange's  governance  structure.  In 
1997,  various  amendments  to  the 
Exchange's  Certificate  of  Incorporation 
and  By-Laws  dealing  with  the 
governance  structiue  of  the  Exchange 
were  approved  by  the  Commission.^ 
Among  other  things,  a  provision  was 
added  authorizing  the  Board  of 
Governors  to  appoint  a  Chairman  of  the 
Board  who  would  be  the  full-time,  paid 
Chief  Executive  Officer  of  the  Exchange, 
and  the  President  position  was 
eUminated.^  The  proposed  rule  change, 
therefore,  would  replace  the  "Chairman 
of  the  Exchange"  with  the  cmrent 
"Chairman  of  the  Board"  designation; 
delete  the  word  "President"  from  the 
rule  as  the  Exchange  no  longer  has  a 
"President";  and  include  the  Exchange's 
On-Floor  Vice  Chairman  ^  as  a  member 
of  the  Emergency  Committee. ^ 

Second,  the  proposed  rule  change 
deletes  a  provision  authorizing  the 
Emergency  Committee  to  take  action 
regarding  CENTRAMART,  an  equity 
ord^  entry  system  which  is  no  longer 
used  on  the  Exchange's  equity  trading 
floor. 

Finally,  the  Exchange  is  proposing  to 
clarify  that  the  Emergency  Committee  is 
authorized  to  take  action  if  any 
emergency  condition  is  created  by  the 
Year  2000  date  change. 


>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  34-42156 
(November  19.  1999),  64  FR  66684. 


<  See  letter  from  Richard  S.  Rudolph.  Counsel, 
Exchange,  to  Rebekah  Liu,  Special  Counsel. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  December  22, 1999.  Because 
Amendment  No.  2  only  requests  that  the  proposed 
rule  be  approved  for  a  120-day  pilot,  the 
Amendment  is  non-substantive  in  nature. 
Therefore,  the  Commission  will  not  solicit 
comments  on  Amendment  No.  2. 

*  See  Securities  Exchange  Act  Release  No.  38960 
(August  22,  1997),  62  FR  45904  (August  29.  1997). 

^Id.  Other  corresponding  amendments  to  the  By- 
Laws  were  made  in  coimection  with  the  1997 
changes  to  the  Exchange's  governance  structure.  For 
example,  references  to  "President"  were  changed  to 
"Chief  Executive  Officer"  or  "Chairman  of  the 
Board."  See  PHLX  By-law  Article  IV.  Section  4-1 
ani  PHLX  By-Law  Article  V,  Section  5-1. 

'  See  PHLX  By-Law,  Article  IV,  Section  4-2. 

*Thus,  under  the  proposed  rule,  the  Emergency 
Committee  would  include  five  individuals:  the 
Chairman  of  the  Board  of  Governors;  the  On-Floor 
Vice  Chairman  of  the  Board  of  Governors;  and  the 
Chairmen  of  the  Floor  Procedure  Committee,  the 
Options  Committee,  and  the  Foreign  Currency 
Options  Committee  . 
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m.  Discussion 

The  Commi!  sion  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  th  b  Act «  and  the  rules  and 
regulations  th<  reunder  applicable  to  a 
national  secur  ties  exchange.  In 
particular,  the  Commission  finds  the 
proposed  rule  change  is  consistent  with 
the  requiremei  its  of  Section  6(b)(5)  of 
the  Act '"  whii  :h  requires,  among  other 
things,  that  thi  s  rules  of  an  exchange  be 
designed  to  pr  Dmote  just  and  equitable 
principles  of  t  ade,  to  remove 
impediments  1  o  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest." 

The  proposf  d  rule  change  is 
consistent  wit  i  the  requirements  of  the 
Act  because  b; '  conforming  the 
composition  of  the  Emergency 
Conunittee  to  structural  amendments 
that  were  made  to  the  Exchange's 
governance  st  ucture,  the  proposed  rule 
will  help  to  ei  sure  that  the  Emergency 
Committee  ca:  i  operate  in  times  of 
emergency,  w  lich  will  foster  investor 
and  public  inl  Brest,  and  promote  just 
and  equitable  principles  of  trade. 

The  propostd  rule  is  making  one  new 
change  to  the  structure  of  the 
Emergency  Committee  by  replacing  the 
President,  which  the  Exchange  no 
longer  has,  wih  the  On-Floor  Vice 
Chairman.  While  this  means  that  the 
Emergency  Committee  will  have,  at  a 
minimum,  tw )  On-Floor 
representativ(  s — the  On-Floor  Vice 
Chairman  anc  the  Chairman  of  the  Floor 
Procedure  Co:  nmittee — the  Commission 
believes  that  t  le  Exchange  has  justified 
the  change.'^  The  Exchange  notes  that 
addition  of  th  ?  On-Floor  Vice  Chairman 
will  preserve  he  five-member  structure 
of  the  Emerge  icy  Committee, 
minimizing  tl  e  possibility  of  a  tie  vote 
on  the  Emerg(  ncy  Committee,  and 
provides  the  1  Emergency  Committee 
with  the  most  qualified  replacement  for 
the  President;  that  is.  a  member  that  can 
contribute  dii  ect  knowledge  of  any 
potential  or  e  cisting  emergencies 
existing  on  th  j  trading  floor. '^  In 
addition,  whi  e  the  Commission  would 
be  concerned  about  any  committee 
structure  that  is  dominated  by  one 
Exchange  int(  rest,  the  Commission 
believes  that  he  Chairman  of  the  Board, 


•ISU.S.C.  78fl  3) 

'"15U.S.C.  78  [b)(5) 

' '  In  approving 
considered  its  i 
and  capital  formation 

'  2  The  Commission 
President  could 

'^Letter  from 
Exchange,  to  RelA^kah 
Division,  Commission 


as  well  as  the  other  remaining  members 
of  the  Emergency  Committee,  which 
may  or  may  not  be  from  the  floor, 
should  help  to  controvert  any  such 
concerns.  The  Commission  is  granting 
accelerated  approval  to  this  proposed 
rule  change  for  a  120-day  pilot  basis  to 
allow  the  Exchange  to  further  consider 
whether  the  overall  Emergency 
Committee  structure  ensures  that  all 
Exchange  interests  are  fairly 
represented.'* 

By  clarifying  that  the  Emergency 
Committee  has  the  authority  to  take 
action  if  "extraordinary  market 
conditions  or  other  emergencies"  arise 
due  to  the  Year  2000  date  change,  the 
proposed  rule  also  removes  possible 
impediments  to  the  Exchange's  market 
that  may  arise  due  to  the  Year  2000  date 
change,  thereby  perfecting  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  As  noted 
by  the  Exchange,  the  proposed  Rule  was 
submitted  as  part  of  the  Year  2000 
contingency  plan  designed  by  the 
Exchange's  Year  2000  Task  Force.  The 
Commission  notes  that  the  current  rule 
gives  the  Emergency  Committee  the 
power  to  act  in  any  "emergency 
condition,"  which  in  the  Commission's 
opinion,  would  include  one  created  by 
the  Year  2000  date  change. '^  While  the 
Exchange  desired  to  clarify  this,  the 
Commission  notes  that  the  Rule 
proposal  does  not  go  beyond  true 
emergency  situations.  Accordingly,  not 
every  problem  that  arises  from  the  Year 
2000  date  change  would  necessarily  rise 
to  the  level  of  an  emergency  warranting 
action  by  the  Emergency  Conmiittee. 

Finally,  by  deleting  references  to 
CENTRAMART,  the  proposed  rule 
makes  clear  that  this  equity  order 
system  is  no  longer  in  use  at  the 
Exchange.  Taken  together,  then,  the 
provisions  of  the  proposed  rule  change 
should  protect  investors  and  the  public 
interest. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Accelerated  approval 


this  proposal,  the  Commission  has 
on  efficiency,  competition. 
.  15U.S.C.  78c(f). 
notes  that  previously,  the 
ve  been  a  floor  member, 
ichard  S.  Rudolph,  Counsel, 
Liu,  Special  Counsel, 
dated  November  16.  1999. 


vc  oact 


la 


'■•The  Commission  requests  that  the  Exchange 
report  back  to  the  Commission  45  days  prior  to  the 
expiration  of  the  120-day  pilot  on  its  views  as  to 
whether  the  Emergency  Committee  structure 
ensures  that  all  Exchange  interests,  including  On- 
Floor  and  Off-Floor,  are  fairly  represented  on  the 
committee. 

"Previously,  the  Exchange  described 
"extraordinary  market  or  emergency  conditions"  as, 
among  other  things,  a  declaration  of  war,  a 
presidential  assassination,  an  electrical  blackout,  or 
events  such  as  the  1987  market  break  or  other 
highly  volatile  trading  conditions  that  require 
intervention  for  the  market's  continued  efficient 
operation.  Letter  from  William  W.  Uchimofo, 
General  Counsel,  Exchange,  to  Sharon  L.  Itkin. 
Division,  Commission,  dated  March  15,  1989. 


of  the  proposed  rule  change  should  help 
the  Emergency  Committee  to  be  ready  to 
take  action  on  issues  related  to  the  Year 
2000  date  change  prior  to  January  1, 
2000.  The  Commission  notes  that  the 
Exchange's  proposal  was  published  in 
the  Federal  Register  for  the  full 
statutory  period  and  no  comments  were 
received.  Therefore,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b)(2)  of  the  Act  to 
grant  accelerated  approval  to  the 
proposed  rule  change.'^ 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-PHLX-99- 
42),  as  amended,  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
[FR  Doc.  99-34016  Filed  12-30-99;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  Pilot  Program  to  Impose 
Fees  For  Computer  Equipment 
Services,  Repairs  or  Replacements 
and  Relocation  of  Computer 
Equipment 

December  23, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
29, 1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  16, 1999,  the  Exchange 


i»15  U.S.C.  78f(b)(5)  and  78s(b)(2). 

'^  15  U.S.C.  78s(b)(2). 
'M7CFR20O.3O-3(a)(12). 
il5USC78s(b)(l). 
2  17CFR240.19b-4. 
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submitted  Amendment  No.  1  ^  to  the 
proposed  rule  change." 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
require  all  members  on  the  options  and 
equity  floors  to  pay  a  new  fee  for 
computer  equipment  services,  repairs  or 
replacements  and  a  fee  for  member- 
requested  relocation  of  computer 
equipment.^  These  fees  will  be  imposed 
on  a  three-month  pilot  basis  beginning 
on  January  1.  2000  and  ending  on  March 
31,  2000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  W  below. 
The  Exchange  has  prepared  siunmaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
Phlx's  fee  schedule  in  two  ways.  First, 
the  Exchange  would  amend  its  schedule 
of  dues,  fees  and  charges  to  impose  a 
new  fee  on  all  members  on  the  options 
and  equity  floors  for  computer 
equipment  services,  repairs  or 
replacements  on  the  trading  floors. 
Specifically,  the  Exchange  proposes  to 
charge  $100  for  every  service  call  plus 
$75  an  hour,  with  a  minimum  of  two 
hours  charged.^  However,  members  will 
not  be  billed  for  computer  equipment 
services,  repairs  or  replacements  when 


'In  Amendment  No.  1,  the  Exchange  provided, 
among  other  things,  the  dates  during  which  the 
pilot  program  will  be  in  effect,  clarified  why  the 
fees  are  being  imposed,  to  whom  they  apply,  and 
represented  that  it  will  circulate  a  Notice  to 
Members  announcing  the  pilot  program.  See  Letter 
from  Cynthia  K.  Hoeskstra,  Counsel,  Phlx,  to 
Jennifer  Colihan,  Attorney,  Division  of  Market 
Regulation  ("Division"),  SEC,  dated  December  16, 
1999  ("Amendment  No.  1"). 

■*  Because  of  the  substantive  nature  of 
Amendment  No.  1,  the  Commission  deems  the 
proposal  to  be  filed  and  effective  as  of  December  16, 
1999,  the  date  on  which  Amendment  No.  1  was 
filed. 

'  A  fee  will  not  be  charged  for  new  installation 
of  computer  equipment. 

'  Some  component  of  this  amount  may  reflect 
Pennsylvania  sales  tax. 


new  or  refiu-bished  equipment  fails  in 
the  normal  and  customary  maimer  of 
usage  within  30  days  of  installation. 

The  Exchange  represents  that  these 
charges  will  cover  the  cost  of  servicing, 
repairing  or  replacing  computer 
equipment  on  the  options  and  equity 
floors. 7  The  Exchange  receives  90 
percent  of  calls  on  a  routine  basis  to 
repair,  replace  or  otherwise  service 
keyboards,  track  balls,  printers  and 
other  computer  equipment  from  options 
or  equity  floor  members'  work  stations. 
The  Exchange  represents  that  this  new 
fee  is  intended  to  help  cover  the  costs 
associated  with  the  maintenance  and 
replacement  of  computer  equipment,  as 
well  as  to  encourage  care  in  using  the 
computer  equipment. 

Second,  the  Exchange  would  amend 
its  schedule  of  dues,  fees,  and  charges 
to  also  impose  another  new  fee  for 
member-requested  relocation  of  a 
member's  work  station  or  any  piece  of 
their  computer  equipment  on  the 
options  or  equity  floor.  In  this  case,  the 
Exchange  proposes  to  charge  a  $100 
service  fee  plus  $75  per  hoiu-  per  person 
moving  the  equipment,  with  a  minimum 
of  two  hours  charged  for  each  relocation 
request.8  The  Exchange  represents  that 
the  proposed  fees  are  similar  to 
provisions  adopted  by  the  Pacific 
Exchange,  hic.  ("PCX")  and  the  Chicago 
Board  Options  Exchange  ("CBOE").^ 

The  Exchange  represents  that  the 
post/equipment  relocation  fee  will  assist 
in  defraying  the  costs  associated  with 
the  moving  of  computer  equipment.  The 
Exchange  states  that  on  the  options  and 
equity  floors,  the  relocations  can  be  very 
time-consiuning  and  costly  since  nearly 
all  relocations  take  place  after  hours  or 
on  the  weekends. 

The  Exchange  intends  to  prepare  pre- 
printed forms  that  floor  members  can 
complete  prior  to  requesting  repair  or 
relocation  service.  A  Notice  to  Members 
describing  the  equipment  repair  and 
relocation  request  procediu^s  will  be 
sent  to  all  floor  members  prior  to 
implementation.io 


'This  proposed  fee  will  apply  to  all  such  requests 
with  no  distinction  between  intentional  abuse  or 
normal  wear  and  tear  due  to  the  difficulties 
associated  with  categorizing  the  types  of  repairs. 

*  For  example,  if  two  individuals  take  two  hours 
to  relocate  a  work  station,  the  member  will  be 
charged  $100  for  the  service  call,  plus  $300  for 
moving  the  equipment  ($75  x  four  (two  people  x 
two  hours)).  Again,  some  component  of  this  amount 
may  reflect  Pennsylvania  sales  tax. 

9  See  Securities  and  Exchange  Act  Release  Nos. 
41567  (June  28,  1999),  64  FR  36417  (July  6,  1999) 
(SR-PCX-99-19)  and  29482  {July  24,  1999),  56  FR 
36180  (July  31,  1999)  (SR-CBOE-91-27), 

'"This  paragraph  was  clarified  pursuant  to  a 
telephone  conversation  between  Cynthia  Hoekstra, 
Counsel,  Phlx,  and  Jennifer  Colihan,  Attorney,  SEC 
on  December  21,  1999. 


The  Exchange  proposes  to  impose 
these  new  fees,  to  be  billed  monthly, 
effective  January  1,  2000  through  March 
31,  2000,  to  give  the  Exchange  the 
ability  to  monitor,  and  re-evaluate  if 
necessary,  the  procedures.  These 
procedures  include  instructions  to 
members  as  to  where  the  service  request 
forms  will  be  located,  directions  as  to 
how  to  complete  the  form  and  which 
department  is  required  to  forward  the 
forms  to  the  accounting  department. 
The  procedures  will  also  include  a 
provision  that  states  that  members  will 
not  be  billed  for  computer  equipment 
services,  repairs  or  replacements  when 
new  or  refurbished  equipment  fails  in 
the  normal  and  customary  manner  of 
usage  within  30  days  of  installation.  In 
addition,  the  three-month  pilot  program 
will  give  the  Exchange  the  opportimity 
to  determine  whether  the  fees  for 
computer  equipment  services,  repairs  or 
replacements  and  member-requested 
relocation  of  computer  equipment  that 
are  cheirged  to  member  are  appropriate 
and  reflect  the  costs  for  these  services 
that  are  incurred  by  the  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act ' '  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4), '2  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
Rule  19(b)(3)(A)  of  the  Act "  and  Rule 


"15  use  78f(b). 
12  15  use  78f(b)(4). 
"  15  use  78s(b)(3)(A). 
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19b-4(f)(2)  '■»  t  lereunder.i^'  At  any  time 
within  60  day   of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  ap  Dears  to  the  Commission 
that  such  actic  n  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitatio|i  of  Comments 


con!  istent 


Sec  Lirities 


Interested 
submit  writtei  i 
arguments 
including  w 
change  is 
Persons  makiiig 
should  tile  si> 
Secretary, 
Commission, 
Washington, 
the  submission 
amendments, 
with  respect 
change  that 
Commission 
communications 
proposed  rule 
Commission 
those  that  ma; 
public  in 
provisions  of 
available  for 


p  jrsons  are  invited  to 
data,  views  and 
:erning  the  foregoing, 
hither  the  proposed  rule 
with  the  Act. 
^  written  submissions 
copies  thereof  with  the 
and  Exchange 
450  Fifth  Street,  NW, 
2  20549-0609.  Copies  of 
,  all  subsequent 
all  written  statements 
the  proposed  rule 
filed  with  the 
md  all  written 

relating  to  the 
change  between  the 
end  any  person,  other  than 
r  be  withheld  from  the 
accc  rdance  with  the 
5U.S.C.  552,  will  be 
i  nspection  and  copying  in 


tr 
aie 


Number  of  Respondents 
Frequency  of 
Average  Burdei  i 
Estimated  Anniial 


1011 


2.  State 
Equipment 

Programs — 0^60-0406 
information 
to  budget  anc 
of  funds  for 
State  Disabilijty 
(DDS)  that 
determinati 
respondents 
make  disabil^y 

Number  o 
Frequency 
Average 
minutes. 
Estimated 

3.  Physical 
Capacity 
Functional 
0960-0431 
on  forms 


"17CFR240  19b-4(fl(2) 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-99-45  and  should  be 
submitted  by  January  24,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-34017  Filed  12-30-99;  8:45  am] 

BILLING  CODE  a010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995.  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Report  to  United  States  Social 
Security  Administration  by  Person 
Receiving  Benefits  for  a  Child  or  Adult 
Unable  to  Handle  Funds— 0960-0049. 
The  information  on  Forms  SSA-7161- 
OCR-SM  and  7162-OCR-SM  is  used  by 
the  Social  Security  Administration 
(SSA)  to  determine  continuing 
entitlement  and  proper  benefit  amounts 
for  Social  Security  beneficiaries  who 
live  outside  the  United  States  (U.S.). 
The  respondents  are  persons  living 
outside  the  U.S.  who  are  entitled  to 
benefits  or  who  are  representative 
payees  for  an  entitled  beneficiary. 


Rpsponse:   

Per  Response  (minutes): 
Burden  (hours):  


SSA-7161-OCR- 
SM 


30,000 

1 

15 

7,500 


SSA-7162-OCR- 
SM 


200,000 

1 

5 

16.667 


Ag(  inc 


_^      y  Schedule  for 
Purchases  for  SSA  Disability 

SSA  uses  the 
qollected  on  Form  SSA-871 
account  for  expenditures 
e  quipment  purchases  by  the 
lity  Determination  Services 
ad  minister  the  disability 
program.  The 
ire  State  governments  that 
determinations. 
if  Respondents:  54. 

of  Response:  4. 
Burden  Per  Response:  60 


\nnual  Burden:  216  hours. 
Residual  Functional 

Mental  Residual 
Cfepacity  Assessment — 
he  information  collected 

and  SSA-4734- 


Ass  Bssment; 


SSjL-4734-BK 


BK-SUP  is  needed  by  SSA  to  assist  in 
the  adjudication  of  disability  claims 
involving  physical  and/or  mental 
impairments.  The  forms  assist  the  State 
DDS  to  evaluate  impairment(s)  by 
providing  a  standardized  data  collection 
format  to  present  findings  in  a  clear, 
concise  and  consistent  maimer.  The 
respondents  are  State  DDSs 
administering  title  11  and  title  XVI 
disability  programs. 

Number  of  Responses:  1,130,772. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  376,924 
hours. 

4.  Letter  to  Employer  Requesting 
Wage  Information— 0960-0138.  The 
information  collected  on  form  SSA — 
L4201  is  used  by  SSA  to  determine 


eligibility  and  proper  benefit  payments 
for  SSI  applicants/recipients.  The 
respondents  are  employers  of  applicants 
for  and  recipients  of  SSI  payments. 

Number  of  Respondents:  133,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  66,500 
hours. 

5.  Privacy  and  Disclosure  of  Officied 
Records  and  Information:  Availability  of 
Information  and  Records  to  the  Public — 
20  CFR  401  and  402—0960-0566.  The 
respondents  are  individuals  requesting 
access  to  theit  SSA  records,  correction 
of  their  SSA  records  and  disclosure  of 
SSA  records.  This  information  is 
required  to: 

(a)  Identify  individuals  who  request 
access  to  their  records: 


16 17  CFR  200.3O-3(a)(12). 


"In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  USC  78c(f). 
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Number  of  Respondents:  10,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  11 
minutes. 
Estimated  Annual  Burden:  1,833. 

(b)  Designate  an  individual  to  receive 
and  review  a  recordholder's  sensitive 
medical  records  in  accordance  with  20 
CFR  401.55  and  for  disclosure  of  such 
records  to  the  recordholder  by  his/her 
designee; 

Number  of  Respondents:  3,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  2  hrs. 
Estimated  Annual  Burden:  6,000  hrs. 

(c)  Correct  or  amend  records: 
Number  of  Respondents:  100. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  10 

minutes. 
Estimated  Annual  Burden:  17  hrs. 

(d)  Obtain  consent  from  an  individual 
to  release  his/her  records  to  others. 
Consents  are  submitted  by  letter  in 
writing  or  by  use  of  an  SSA-3288: 

Number  of  Respondents:  200,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  3 
minutes. 
Estimated  Annual  Burden:  10,000  hrs. 

(e)  Facilitate  the  release  of 
information  imder  the  Freedom  of 
hiformation  Act  (FOIA): 

Number  of  Respondents:  15,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  1,250. 

(f)  Grant  Waiver  or  reduction  of  fees 
for  records  requested  under  FOIA: 

Number  of  Respondents:  400. 

Frequency  of  Response:  On  Occasion. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  33  hrs. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him. 

1.  Partnership  Questionnaire — 0960- 
0025.  Form  SSA-7104  is  used  to 
establish  several  aspects  of  eligibility  for 
benefits,  including  accuracy  of  reported 
partnership  earnings,  the  veracity  of  a 
retirement,  and  lag  earnings  where  they 
are  needed  for  insured  status.  The 
respondents  are  applicants  for  OASDI 
and  disability  benefits. 

Number  of  Respondents:  12,350. 


Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  6,175 
hours. 

2.  Report  of  New  Information  in 
Disability  Cases — 0960-0071.  The 
information  collected  on  Form  SSA-612 
is  used  to  update  the  disability  records 
oT respondents,  based  on  changes 
reported.  The  respondents  are 
apphcants  for  and  recipients  of  title  U 
disability  benefits. 

Number  of  Respondents:  27,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  2,700 
hours. 

3.  Claimant's  Recent  Medical 
Treatment— 0960-0292.  The 
information  collected  on  Form  HA-4631 
is  used  to  provide  an  updated  medical 
history  for  a  disability  claimant  who 
requests  a  hearing  and  to  afford 
claimants  their  statutory  right  to  a 
hearing  and  decision  under  the  Social 
Security  Act.  The  respondents  are 
claimants  requesting  hearings  on 
entitlement  to  benefits  based  on 
disability  under  title  11  (Old-Age, 
Survivors  and  Disability  Insurance)  eind/ 
or  title  XVI  (Supplemental  Security 
Income)  of  the  Social  Security  Act. 

Number  of  Respondents:  309,490. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  51,582 
hours. 

4.  Supplemental  Security  Income 
(SSI) — Quality  Review  Case  Analysis — 
0960-0133.  Form  SSA-8508-BK  is  used 
with  a  sample  of  SSI  recipients  in  a 
personal  interview  and  covers  all 
elements  of  SSI  eligibility.  The 
information  obtained  is  used  to  assess 
the  effectiveness  of  SSI  policies  and 
procedures  and  to  establish  payment 
accuracy  rates.  The  respondents  are  SSI 
Recipients. 

Number  of  Respondents:  15,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  15,000 
hours. 

5.  Psychiatric  Review  Technique — 
0960-0413.  The  information  collected 
on  Form  SSA-2506  is  needed  by  SSA  to 
facilitate  the  adjudication  of  daims 
involving  mental  impairments.  The 
information  is  used  to  identify  the  need 
for  additional  evidence  for  the 
determination  of  impairment  severity;  to 
consider  aspects  of  mental  impairment 
relevant  to  the  individual's  ability  to 
work;  and  to  organize  and  present  the 
findings  in  a  clear,  concise  manner.  The 


respondents  are  State  DDS's 
administering  titles  II  and  XVI  disability 
programs. 

Number  of  Respondents:  1,005,804. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  251,451 
hours. 

6.  Instructions  for  Completion  of 
Federal  Assistance  Application  Form 
SSA-96  for  SSA  Research  and 
Demonstration  Grant  Programs — 0960- 
0184.  The  information  collected  on  form 
SSA-96  is  needed  by  SSA  to  evaluate 
and  select  grant  proposals  for  funding. 
The  respondents  are  applicants  for 
Federal  assistance,  including  State  and 
local  governments,  educational 
institutions  and  other  nonprofit  and  for- 
profit  organizations. 

Number  of  Respondents:  150. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  14 
hours. 

Estimated  Annual  Burden:  2,100 
hours. 

7.  Work  Activity  Report — Employee. 
0960-0059.  The  information  on  form 
SSA-821-BK  will  be  used  by  the  Social 
Security  Administration  (SSA)  to  obtain 
work  issue  information  from 
beneficiaries  in  face-to-face  interviews, 
telephone  interviews,  or  bv  mail  during 
the  initial  claims  process,  during  the 
continuing  disability  review  process, 
and  whenever  a  work  issue  arises  in  SSI 
claims.  The  purpose  of  the  SSA-821-BK 
is  to  collect  information  concerning 
whether  beneficiaries  have  worked  in 
employment  after  becoming  disabled      _ 
and,  if  so,  whether  that  work  is 
substantial  gainful  activity.  The 
information  will  be  used  to  determine  if 
the  recipient  continues  to  meet  the 
disability  requirements  of  the  law. 

Number  of  Respondents:  300,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Annual  Burden:  225,000 
hours. 

SSA  Address:  Social  Security 
Administration,  DCFAM,  Attn: 
Frederick  W.  Brickenkamp,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

OMB  Address:  Office  of  Management 
and  Budget,  OIRA,  Attn:  Desk  Officer 
for  SSA,  New  Executive  Office  Building, 
Room  10230,  725  17th  St.,  NW, 
Washington,  DC  20503. 

Dated:  December  22,  1999. 
Nicholas  E.  Tagliareni, 

Director,  Center  for  Publications 
Management,  Social  Security  Administration. 
[FR  Doc.  99-34004  Filed  12-30-99;  8:45  am] 
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DEPARTMEW  T  OF  STATE 


[Public  Notice 
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Determinatioh  Under  Section  2(b)(1)(B) 
of  the  Exporttlmport  Bank  Act  of  1945, 
88  Amended 

Pursuant  tc  Section  2(b)(1)(B)  of  the 
Export-Impor  Bank  Act  of  1945,  as 
amended,  an<  Executive  Order  12166  of 
October  19,  1  )79. 1  determine  that  it  is 
in  the  nation?  1  interest  and  would 
clearly  and  ir  iportantly  advance  United 
States  policy  ,n  Russia  for  the  Export- 
Import  Bank  i  »f  the  United  States  (the 
"Bank")  to  nc  t  approve,  for  the  time 
being,  the  fin  mcing  of  exports  of  goods 
or  services  in  cases  AP070202XX  and 
AP067280XX, 

This  deterii  lination  shall  be  published 
in  the  Federa  I  Register. 
Madeleine  K.  Albright, 
Secretary  ofStt  <te,  Department  of  State. 
|FR  Doc.  99-34  062  Filed  12-30-99;  8:45  am] 

BtLLING  CODE  47  0-2»-P 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  byj  Public  Law  104-13; 
Proposed  CqllectFon,  Comment 
Request 

agency:  Tennessee  Valley  Authority. 
ACTION:  Prop  )sed  Collection;  comment 
request. 


The 


tie 

(14 

Tie' 


SUMIMARY 

collection 
submitted  to 
and  Budget 
required  by 
Act  of  1995 
amended) 
Authority  is 
on  this 
by  5  CFR 
for  information 
information 
supporting 
directed  to 
Officer: 

Valley  Authority 
(WR  4Q), 
37402-2801 
Comment 
Agency 
March  3,  20(lo 


SUPPLEMENTihRY 

Type  of  Rt  quest 
Title  of  In 
Employmen 
Frequency 
Type  of  A  fected 
Small  Bui  inesses 


proposed  information 
defecribed  below  will  be 
the  Office  of  Management 
(PMB)  for  review,  as 
Paperwork  Reduction 
U.S.C.  Chapter  35,  as 
Tennessee  Valley 
soliciting  public  comments 
propdsed  collection  as  provided 
Section  1320.8(d)(1).  Requests 
,  including  copies  of  the 
:ollection  proposed  and 
qocumentation,  should  be 
Agency  Clearance 
Wiliiia  H.  McCauley,  Tennessee 
1101  Market  Street 
Tennessee 
(423)  751-2523. 
should  be  sent  to  the 
Cleatance  Officer  no  later  than 


Ch  ittanooga. 


INFORMATION: 

Regular  submission. 
brmation  Collection: 
Applications. 
of  Use:  On  Occasion. 

'  Public:  Individuals, 
or  Organizations 


Affected:  Nc . 

Federal  Budget  Functional  Category 
Code:  999. 


Estimated  Number  of  Annual 
Responses:  15,320. 

Estimated  Total  Annual  Burden 
Hours:  15.320. 

Estimated  Average  Burden  Hours  Per 
Response:  1. 

Need  For  and  Use  of  Information: 
Applications  for  employment  are 
needed  to  collect  information  on 
quedifications,  suitability  for 
employment,  and  eligibility  for  veterans 
preference.  The  information  is  used  to 
make  comparative  appraisals  and  to 
assist  in  selections.  The  affected  public 
consists  of  individuals  who  apply  for 
TVA  employment. 
William  S.  Moore, 

Senior  Manager,  Administrative  Services. 
[FR  Doc.  99-34019  Filed  12-30-99;  8:45  am) 

BILUNG  CODE  812(M)8-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meeting. 

summary:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee. 
dates:  The  meeting  will  be  held  January 
19-20,  2000,  beginning  at  9  a.m.  on 
January  19.  Arrange  for  oral 
presentations  by  January  12. 
ADDRESSES:  The  meeting  will  be  at  the 
Bessie  Coleman  Conference  Center, 
Federal  Aviation  Administration,  800 
Independence  Ave..  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  K.  Stubblefield,  Office  of 
Rulemaking.  ARM-208,  FAA,  800 
Independence  Ave.,  SW,  Washington, 
DC  20591,  Telephone  (202)  267-7624. 
FAX  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  in  the  Bessie 
Coleman  Conference  Center,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW..  Washington, 
DC. 
The  agenda  will  include: 

•  Opening  remarks. 

•  Working  group  reports. 

•  Development  of  working  group 
instructions  for  assessing  the  condition 
of  aging  mechanical  systems. 

•  Discussion  about  the  need  to 
inspect  newer  airplanes,  including 


development  of  an  Aging  Transport 
Systems  Rulemaking  Advisory 
Committee  position. 

•  Progress  report  on  the  FAA's  Office 
of  System  Safety  maintenance  reporting 
improvements. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  12.  2000.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  20  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  Public  statements 
will  only  be  considered  if  time  permits. 
In  addition,  sign  and  oral  interpretation 
as  well  as  a  listening  device  can  be 
made  available  if  requested  10  calendar 
days  before  the  meeting. 

Issued  in  Washington,  DC  on  December  28, 
1999. 

Marisa  Mullen, 

Acting  Director,  Office  of  Rulemaking. 
(FR  Doc.  99-34061  Filed  12-30-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Mid- 
Willamette  Valley  Council  of 
Governments,  Marion  County,  OR 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
an  Environmental  Impact  Statement 
(EIS)  will  be  prepared  for  a  proposed 
new  bridge  across  the  Willamette  River 
in  the  City  of  Salem.  Marion  County, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Boesen,  Liaison  Engineer 
Region  2.  Federal  Highway 
Administration.  Equitable  Center.  530 
Center  Street  N.E.,  Suite  100.  Salem, 
Oregon  97301.  Telephone  (503)  399- 
5749.  Fax  (503)  399-5838.  E-mail 
Anthony.Boesen@fhwa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  Oregon 
Department  of  Transportation  (ODOT) 
and  the  Mid- Willamette  Valley  Council 
of  Governments  (MWVCOG)  will 
prepare  an  EIS  for  the  location  of  a  third 
bridge  crossing  of  the  Willamette  River 
in  Salem.  Oregon.  Alternatives  under 
consideration  will  include  no  build, 
using  alternative  travel  modes, 
modifications  to  land  use,  and 
improvements  to  the  existing  bridges. 
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The  third  bridge  will  alleviate  long- 
term  (year  2020+)  transportation 
demands  and  congestion  associated 
with  the  current  Marion  Street  and 
Center  Street  bridges  which  provide 
access  across  the  Willamette  River 
between  downtown  Salem  and  West 
Salem.  The  Pine/Tryon  corridor  has 
been  identified  as  one  of  many  corridors 
in  the  Willamette  River  Crossing 
Capacity  (WRCC)  Study  to  alleviate 
congestion  on  both  Marion  Street  and 
Center  Street  Bridges  and  at  the  east  and 
west  ramps  for  the  two  existing  bridges. 
(Copies  of  the  WRCC  study,  Phase  1,  are 
available  from  the  MWVCOG  at 
telephone  (503)  588-6177  or  at  their 
office  at  105  High  Sti-eet  S.E.,  Salem. 
Oregon  97301-3667). 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
expressed  interest  or  are  known  to  have 
an  interest  in  this  proposed  project.  A 
local  formal  scoping  meeting  is 
scheduled  on  January  20,  2000,  at  8:30 
a.m.  to  5:00  p.m.,  at  the  ODOT  Region 
2  Headquarters,  455  Airport  Road  S.E., 
Building  B,  Room  116,  Salem,  Oregon. 

Public  informational  meetings  will  be 
held  by  ODOT  and  MWVCOG  during 
project  development  and  a  public 
hearing  will  be  scheduled.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comments  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified;  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issueci:  December  21, 1999. 
Elton  H.  Chang, 

Environmental  Engineer,  Oregon  Division. 
[FR  Doc.  99-34042  Filed  12-30-99;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Motor  Carrier  Safety 

[OMCS  Docket  No.  99-6156  (formerly  FHWA 
Docket  No.  99-6156)] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Office  of  Motor  Carrier  Safety 

(OMCS),  DOT. 

ACTION:  Notice  of  final  disposition. 

SUMMARY:  The  OMCS  annoimces  its 
decision  to  exempt  40  individuals  from 


the  vision  requirement  in  49  CFR 
391.41(b)(10). 
DATES:  January  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Ms.  Judith 
Rutiedge,  Office  of  the  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENfARY  INFORMATION: 
Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resoiuce  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hom-s 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  web  page  at:  http:// 
www.access.gpo.gov/nara. 

Background 

The  Secretary  has  rescinded  the 
authority  previously  delegated  to  the 
Federal  Highway  Administration  to 
perform  motor  carrier  functions  and 
operations.  This  authority  has  been 
redelegated  to  the  Director,  Office  of 
Motor  Carrier  Safety  (OMCS),  a  new 
office  within  the  Department  of 
Transportation  [64  FR  56270,  October 
19, 1999].  This  explains  the  docket 
transfer.  The  new  OMCS  assumes  the 
motor  carrier  functions  previously 
performed  by  the  FHWA's  Office  of 
Motor  Carrier  and  Highway  Safety 
(OMCHS).  Ongoing  rulemaking, 
enforcement,  and  other  activities  of  the 
OMCHS,  initiated  while  part  of  the 
FHWA,  will  be  continued  by  the  OMCS. 
The  redelegation  will  cause  no  changes 
in  the  motor  carrier  functions  and 
operations  of  the  offices  or  resource 
centers. 

Forty  Individuals  petitioned  the 
FHWA  for  an  exemption  of  the  vision 
requirement  in  49  CFR  391.41(b)(10), 
which  applies  to  drivers  of  commercial 


motor  vehicles  (CMVs)  in  interstate 
commerce.  The  OMCS  is  now 
responsible  for  processing  the  vision 
exemption  applications  of  the  40 
drivers.  They  are  Herman  Bailey,  Jr., 
Mark  A.  Baisden,  Brad  T.  Braegger, 
Kenneth  Eugene  Bross,  Erick  H.  Cotton, 
Fletcher  E.  Creel,  Richard  James 
Cmnmings,  Daniel  R.  Franks,  William  L. 
Frigic,  Curtis  Nelson  Fulbright,  Victor 
Bradley  Hawks,  Vincent  I.  Johnson, 
Myles  E.  Lane,  Sr.,  Dennis  J.  Lessard. 
Jon  G.  Lima,  Richard  L.  Loeffelholz, 
Herman  Carl  Mash.  Joseph  M.  Porter, 
Richard  Rankin,  Robert  G.  Rasicot,  A.W. 
Schollett,  Melvin  B.  Shumaker,  Clark  H. 
Sullivan,  Wayland  O.  Timberlake, 
Norman  R. Wilson,  Larry  M.  Wink, 
Jeffrey  G.  Wuensch.  Jon  H.  Wurtele, 
Walter  M.  Yohn,  Jr.,  Steven  H.  Heidom, 
James  Donald  Simon,  William  A.  Bixler, 
Woodrow  E.  Bohley,  George  L.  Silvia, 
Martin  Postma,  Steven  L.  Valley,  Phillip 
P.  Smith,  Robert  W.  Nicks,  Frank  T. 
Miller,  and  Roger  Allen  Dennison. 
Under  49  U.S.C.  31315  and  31136(e), 
the  OMCS  may  grant  an  exemption  for 
a  renewable  2-year  period  if  it  finds 
"such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  exemption." 
Accordingly,  the  OMCS  evaluated  the 
petitions  on  their  merits  and  made  a 
preliminary  determination  that  the 
waivers  should  be  granted.  On  July  26, 
1999,  the  agency  published  notice  of  its 
preliminary  determination  and 
requested  comments  from  the  public  (64 
FR  54948).  The  comment  period  closed 
on  November  8,  1999.  Two  comments 
were  received,  and  their  contents  were 
carefully  considered  by  the  OMCS  in 
reaching  the  final  decision  to  grant  the 
petitions. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  49  CFR 
391.41(b){10)  provides: 

A  person  is  physically  qualified  to  drive  a 
commercial  motor  vehicle  if  that  person  has 
distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected  to 
20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least 
70°  in  the  horizontal  meridian  in  each  eye, 
and  the  ability  to  recognize  the  colors  of 
traffic  signals  and  devices  showing  standard 
red,  green,  and  amber. 

Since  1992,  the  FHWA  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  final  report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  st2mdard  from  70°  to  120°,  while 
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an  October  8, 1999,  notice  (64  FR 
54948).  Since  the  docket  comments  did 
not  focus  on  the  specific  merits  or 
qualifications  of  any  applicant,  we  have 
not  repeated  the  individual  profiles 
here.  Our  summary  analysis  of  the 
applicants  as  a  group,  however,  is 
supported  by  the  information  published 
at  64  FR  54948. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e), 
the  OMCS  may  grant  an  exemption  from 
the  vision  standard  in  49  CFR 
391.41(b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  these  drivers  to  drive  in 
interstate  commerce  as  opposed  to 
restricting  them  to  driving  in  intrastate 
commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  OMCS 
considered  not  only  the  medical  reports 
about  the  applicants'  vision  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  Recent 
driving  performance  is  especially 
important  in  evaluating  future  safety 
according  to  several  research  studies 
designed  to  correlate  past  and  future 
driving  performance.  Results  of  these 
studies  support  the  principle  that  the 
best  predictor  of  future  performance  by 
a  driver  is  his/her  past  record  of 
accidents  and  traffic  violations.  Copies 
of  the  studies  have  been  added  to  the 
docket. 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all  CMV  drivers  collectively.  (See  61 
FR  13338,  13345,  March  26. 1996).  That 
experienced  monocular  drivers  with 
good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  to  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 

safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 


certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  otlier 
factors.  These  factors,  such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history,  are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971).  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  the  past  3-year  record  of  the 
40  applicants,  we  note  that 
cumulatively  the  applicants  have  had 
only  two  accidents  and  four  moving 
violations  in  the  last  3  years.  None  of 
the  violations  involved  a  serious  traffic 
violation  as  defined  in  49  CFR  383.5, 
and  neither  of  the  accidents  resulted  in 
a  citation.  The  applicants  achieved  this 
record  of  safety  while  driving  with  their 
vision  impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  OMCS 
concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

We  believe  applicants'  intrastate 
driving  experience  provides  an  adequate 
basis  for  predicting  their  ability  to  drive 
safely  in  interstate  commerce.  Intrastate 
driving,  like  interstate  operations, 
involves  substantial  driving  on 
highways  on  the  interstate  system  and 
on  other  roads  built  to  interstate 
standards.  Moreover,  driving  in 
congested  urban  areas  exposes  the 
driver  to  more  pedestrian  and  vehicular 
traffic  than  exist  on  interstate  highways. 
Faster  reaction  to  traffic  and  traffic 
signals  is  generally  required  because 
distances  are  more  compact  than  on 
highways.  These  conditions  tax  visual 
capacity  and  driver  response  just  as 
intensely  as  interstate  driving 
conditions.  The  veteran  drivers  in  this 
proceeding  have  operated  CMVs  safely 
imder  those  conditions  for  at  least  5 
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years,  most  for  much  longer.  Their 
experience  and  driving  records  lead  us 
to  believe  that  each  applicant  is  capable 
of  operating  in  interstate  commerce  as 
safely  as  he  or  she  has  been  performing 
in  intrastate  commerce.  Consequently, 
the  OMCS  finds  that  exempting 
applicants  from  the  vision  standard  in 
49  CFR  391.41(b)(10)  is  likely  to  achieve 
a  level  of  safety  equal  to  that  existing 
without  the  exemption.  For  this  reason, 
the  agency  will  grant  the  exemptions  for 
the  2-year  period  allowed  by  49  U.S.C. 
31315^ and  31136(eJ. 

Welecognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  OMCS 
will  impose  requirements  on  the  40 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391 .64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  Cb)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  its  driver  qualification  file, 
or  keep  a  copy  in  his/her  driver 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving  so 
it  may  be  presented  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

The  OMCS  received  two  comments  in 
this  proceeding.  Each  conxment  was 
considered  and  is  discussed  below. 

The  Licensing  Operations  Division  of 
the  California  Department  of  Motor 
Vehicles  commented,  in  the  case  of 
applicant  6  (Mr.  Fletcher  E.  Creel),  that 
it  does  not  oppose  the  granting  of  an 
exemption  from  the  Federal  vision 
requirements  to  Mr.  Creel;  however,  the 
Department  of  Motor  Vehicles  will 
continue  to  impose  restrictions  from 
transporting  passengers  or  hazardous 
materials  on  his  CDL.  Because  the 
OMCS  has  determined  that  exempting 
Mr.  Creel  from  the  vision  standard  in  49 
CFR  391.41(b)(10)  is  likely  to  achieve  a 
level  of  safety  equal  to  that  without  the 


exemption,  the  agency  does  not  believe 
it  is  necessary  to  impose  this  further 
restriction  upon  Mr.  Creel  or  any  of  the 
applicants,  for  that  matter.  The  OMCS 
sets  the  testing  and  licensing  standards 
for  commercial  drivers;  however,  it  is 
the  State  that  implements  these 
standards  and  issues  the  CDL. 
Therefore,  the  State,  California  in  this 
case,  has  jurisdiction  to  set  licensing 
restrictions  for  commercial  operations. 
In  another  comment,  the  Advocates 
for  Highway  and  Auto  Safety  (AHAS) 
expressed  continued  opposition  to  the 
FHWA's  policy  to  grant  exemptions 
from  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  including  the 
driver  qualification  standards. 
Specifically,  the  AHAS:  (1)  Asks  the 
agency  to  clarify  the  consistency  of  the 
exemption  application  information 
provided  at  64  FR  54948,  (2)  objects  to 
the  agency's  reliance  on  conclusions 
drawn  from  the  vision  waiver  program, 
(3)  raises  procedural  objections  to  this 
proceeding,  (4)  claims  the  agency  has 
misinterpreted  statutory  language  on  the 
granting  of  exemptions  (49  U.S.C.  31315 
and  31136(e)),  and  finally,  (5)  suggests 
that  a  recent  Supreme  Coiut  decision 
affects  the  legal  validity  of  vision 
exemptions. 

On  the  first  issue  regarding 
clarification  of  exemption  application 
information,  the  AHAS  points  to  what  it 
sees  as  "inconsistencies  and  differences 
in  the  types  of  information"  provided  in 
individual  applications.  The  AHAS 
questions  why  the  FHWA  omitted 
information  on  mileage  driven  for  6  of 
the  40  applicants.  This  difference  in  the 
presentation  of  information  simply 
reflects  the  OMCS'  case-by-case 
assessments  of  individual  applications. 
Total  mileage  driven  was  provided  as  an 
indicator  of  overall  CMV  experience. 
The  omission  of  total  mileage 
information  for  6  of  the  40  applicants  is 
not  significant  since  all  40  applicants 
have  3  years  of  experience  operating  a 
CMV  with  thefr  vision  deficiency  in  a 
period  recent  enough  for  the  OMCS  to 
verify  their  safety  records. 

The  AHAS  identifies  other  apparent 
inconsistencies,  such  as  the  use  of 
different  terminology  describing  the 
driving  records  of  applicants.  As 
previously  stated  at  64  FR  66962,  the 
use  of  different  terminology  simply 
reflects  the  agency's  case-by-case 
assessments  of  individual  applications 
as  to  whether  there  were  any  accidents 
or  traffic  violations  in  a  CMV  in  the  past 
3  years.  Regardless  of  how  the  agency 
states  this  information — that  is,  in  a 
CMV,  in  any  vehicle  or  no  accidents  or 
violations,  it  indicates  that  the  applicant 
has  not  had  an  accident  or  traffic 
violation  in  a  CMV  in  the  last  3  years. 


The  use  of  different  terminology  is  not, 
as  the  AHAS  continues  to  suggest,  an 
attempt  by  the  OMCS  to  manipulate 
information  in  such  a  way  as  to  "put  the 
best  possible  appearance  on  each 
petition  for  exemption." 

In  another  comment,  the  AHAS  again 
suggests  that  the  agency  is  "sanitizing" 
the  information  in  the  driving  record  to 
justify  granting  vision  exemptions.  As 
previously  stated  at  64  FR  66962, 
specific  information  provided  on 
accidents  and  traffic  violations  of  the 
applicants  is  a  presentation  of  the  facts 
as  we  know  them  and  not  any  attempt 
to  downplay  or  explain  away  accidents 
and  citations  as  the  AHAS  suggests. 

The  AHAS  also  comments  mat  "the 
opinions  of  the  ophthalmologists  and 
especially  optometrists,  are  not 
persuasive  and  should  not  be  relied  on 
by  the  agency."  The  opinions  of  the 
vision  specialists  on  whether  a  driver 
has  sufficient  vision  to  perform  the  tasks 
associated  with  operating  a  CMV,  are 
made  only  after  a  thorough  vision 
examination  including  formal  field  of 
vision  testing  to  identify  any  medical 
condition  which  may  compromise  the 
visual  field  such  as  glaucoma,  stroke  or 
brain  tumor,  and  not  just  based  on  a 
Snellen  test.  The  OMCS  believes  it  can 
rely  on  medical  opinions  regarding 
whether  a  driver's  visual  capacity  is 
sufficient  to  enable  safe  operations.  The 
medical  information  is  combined  with 
information  on  experience  and  driving 
records  in  the  agency's  overall 
determination  whether  exempting 
applicants  from  the  vision  standard  is 
likely  to  achieve  a  level  of  safety  equal 
to  that  existing  without  the  exemption. 
The  other  issues  raised  by  the  AHAS 
which  object  to  the  agency's  reliance  on 
conclusions  drawn  from  the  vision 
waiver  program,  raise  procedural 
objections  to  this  proceeding,  claim  the 
agency  has  misinterpreted  statutory 
language  on  the  granting  of  exemptions 
(49  U.S.C.  31315  and  31136(e)),  and 
finally,  suggest  that  a  recent  Supreme 
Court  decision  affects  the  legal  validity 
of  vision  exemptions,  were  addressed  at 
length  in  64  FR  51568  (September  23, 
1999).  64  FR  66962  (November  30,  1999) 
and  64  FR  69586  (December  13,  1999). 
We  see  no  benefit  in  addressing  these 
points  again  and  refer  interested  parties 
to  those  earlier  discussions  for  reasons 
why  the  points  are  rejected. 

Notwitnstanding  the  OMCS'  ongoing 
review  of  the  vision  standard,  as 
evidenced  by  the  medical  panel's  report 
dated  October  16,  1998,  and  filed  in  this 
docket,  the  OMCS  must  comply  with 
Rauenhorst  v.  United  States  Department 
of  Transportation,  Federal  Highway 
Administration.  95  F.3d  715  (8th  Cir. 
1996),  and  grant  individual  exemptions 
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under  standard  >  that  are  consistent  with 
public  safety.  Meeting  those  standards, 
the  40  veteran  i  xivers  in  this  case  have 
demonstrated  t )  our  satisfaction  that 
they  can  contir  ue  to  operate  a  CMV 
with  their  cum  nt  vision  safely  in 
interstate  comn  lerce  because  they  have 
demonstrated  t  leir  ability  in  intrastate 
commerce.  Ace  ardingly,  they  qualify  for 
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and  31136(e). 
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revoked  if  (1)  the  person  fails  to  comply 
with  the  terms  and  conditions  of  the 
exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  OMCS  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Authority:  49  U.S.C.  322,  31315  and  31136; 
49  CFR  1.73. 
Julie  Anna  Cirillo, 

Acting  Director,  Office  of  Motor  Carrier 

Safety. 

[PR  Doc.  99-34043  Filed  12-30-99;  8:45  am] 

BILLING  COOC  4910-22-P 


certif  cation  i 


it; 


accordanjce  with  49  U.S.C.  31315 
each  exemption  will  be 

unless  revoked  earlier 
The  exemption  will  be 


yej  rs 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Rurden: 
7,500  hours. 

Clearance  Officer:  Sandy  Bigley,  (202) 
406-6890,  U.S.  Secret  Service,  7th 
Floor,  950  H.  Street,  N.W.,  Washington, 
DC  20001-4518. 

OMR  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  ReportsMonagement  Officer. 
[PR  Doc.  99-34044  Filed  12-30-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  21,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  coUectio^n  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue',  N.W.,  Washington,  D.C.  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  2,  2000 
to  be  assured  of  consideration. 

U.S.  Secret  Service  (USSS) 

OMR  Number:  1 555-0001 . 

Form  Number:  SSF  86A. 

Type  o/fleview;  Extension. 

Title:  Supplemental  Investigative 
Data. 

Description:  Respondents  are  all 
Secret  Service  applicants.  These 
applicants,  if  approved  for  hire,  will 
require  a  Top  Secret  Clearcmce,  and 
possibly  SCI  Access.  Responses  to 
questions  on  the  SSF  86A  yields 
information  necessary  for  the 
adjudication  for  eligibility  of  the 
clearance,  as  well  as  ensuring  that 
applicant  meets  all  internal  agency 
requirements. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  21, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  1 04-1 3 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  2,  2000 
to  be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0032. 

Form  Number:  Customs  Form  5125. 

Type  of  Review:  Extension. 

Title:  Application  for  Withdrawal  of 
Bonded  Stores  for  Fishing  Vessels  and 
Certification  of  Use. 

Description:  The  Customs  Form  5125 
is  used  for  the  withdrawal  and  lading  of 
bonded  merchandise  (especially 
alcoholic  beverages)  for  use  on  board 
fishing  vessels  and  foreign  or  domestic 
vessels  involved  in  international  trade. 
The  form  also  certifies  the  use:  total 
consimiption  or  partial  consumption 
with  secure  storage  for  use  on  next 
voyage. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  42 
hours. 
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OMB  Number:  1515-0041. 

Form  Number:  Customs  Form  6059B. 

Type  of  Review:  Extension. 

Title:  U.S.  Customs  Declaration. 

Description:  The  U.S.  Customs 
Declaration  Customs  Form  605  9B, 
facilitates  the  clearance  of  persons  and 
their  goods  arriving  in  the  territory  on 
the  U.S.  by  requiring  basic  information 
necessary  to  determine  Customs 
exception  status  and  if  any  duties  of 
taxes  are  due.  The  form  is  also  used  for 
the  enforcement  of  Customs  and  other 
agencies  laws  and  regulations. 

Respondents:  Individuals  and 
households. 

Estimated  Number  of  Respondents: 
60,000,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,000,000  hours. 

OMB  Number:  1515-0050. 

Form  Number:  Customs  Forms  3347 
and  3347A. 

Type  of  Review:  Extension. 

Title:  Declaration  of  owner  of 
Merchandise  Obtained  (other  than]  in 
Pursuance  of  a  Pujchase  or  Agreement 
to  Purchase  and  Declaration  of  Importer 
of  Record  When  Entry  is  Made  by  an 
Agent. 

Description:  Customs  Forms  3347  and 
3347A  allow  an  agent  to  submit, 
subsequent  to  making  the  entry,  the 
declaration  of  the  importer  of  record 
which  is  required  by  statute.  These 
forms  also  permit  a  nominal  importer  of 
record  to  file  the  declaration  of  the 
actual  owner  and  to  be  relieved  of 
statutory  liability  for  the  payment  of 
increased  duties. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,700. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
570  hours. 

OMB  Number:  1515-0108. 

Form  Number:  None.  • 

Type  of  Review:  Extension. 

Title:  Declaration  of  a  Person  Abroad 
Who  Receives  and  is  Returning 
Merchandise  to  the  U.S. 

Description:  The  declaration  is  used 
under  conditions  where  articles  are 
imported  and  then  exported  and  then 
reimported  free  of  duty  due  to  the 
declaration;  it  is  used  to  insure  Customs 
control  over  duty  free  merchandise. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
500. 


Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

OMB  Number:  1515-0140. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Textile  and  Textile  Products. 

Description:  Information  is  needed  for 
Customs  to  be  able  to  identify  the 
Country  of  Origin  of  Textiles.  The 
requirement  prevents  circumvention  of 
bilateral  agreements  and  ensines  the 
proper  assessment  of  duties.  The 
declaration  will  be  executed  by  the 
foreign  manufactiuer,  exporter,  or  U.S. 
importer  to  be  filed  with  the  entry. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
45,810. 

Estimated  Burden  Hours  Per 
Respondent :  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
133,582  hours. 

OMB  Number:  1515-0142. 
.1  Form  Number:  None. 

Type  of  Review:  E3ctension. 

Title:  Transfer  of  Cargo  to  a  Container 
Station. 

Description:  The  container  station 
~  operator  may  file  an  application  for 
transfer  of  a  container  station  which  is 
moved  ft'om  the  place  of  unlading  or 
from  a  bonded  carrier  after 
transportation  in-bond  before  filing  of 
the  entry  for  the  purpose  of  breaking 
bulk  and  redelivery. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
360. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,495  hours. 

OMB  Number:  1515-0214. 

Form  Number:  None. 

Type  of  Review:  Extension.        « 

Title:  Customs  Modernization  Act 
Recordkeeping  Requirements. 

Description:  Proposed  Customs 
regulations  §  163.2  and  §  163.3  provide 
for  which  records  are  to  be  maintained 
and  which  parties  are  required  to  keep 
those  records.  Proposed  Customs 
Regulations  §  163.12  also  contains 
provisions  for  a  voluntary 
recordkeeping  compliance  program 
available  to  all  parties  who  are  required 
to  maintain  and  produce  entry  records. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
9,114. 


Estimated  Burden  Hours  Per 
Recordkeeper:  127  hours. 

Estimated  Total  Reporting  Burden: 
7,977,600  hours. 

Clearance  Officer:  J.  Edgar  Nichols, 
(202)  927-1426,  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.^  Room 
3.2.C,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  99-34045  Filed  12-30-99:  8:45  am) 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  23,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasmy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  2,  2000 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0736. 

Regulation  Project  Number:  LR-274- 
81  Final. 

Type  of  Review:  Extension. 

Title:  Accounting  for  Long-Term 
Contracts. 

Description:  These  recordkeeping 
requirements  are  necessary  to  determine 
whether  the  taxpayer  properly  allocates 
indirect  contract  costs  to  extended 
period  long-term  contracts  under  the 
regulations.  The  recordkeeping 
requirement  is  effective  for  taxable  years 
beginning  after  1982.  The  information 
will  be  used  to  verify  the  taxpayer's 
allocations  of  some  indirect  costs. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,000. 

Estimated  Burden  Hours  Per 
Recordkeeper :  10  hours. 
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Burden:  10,010  h(  lurs. 

OMB  Number:    545-0913. 

Regulation  Project  Number:  FI-165- 
84  NPRM. 

Type  ofReviewi  Extension. 

Title:  Below-Mi  jket  Loans. 

Description:  Se  :tion  7872 
recharacterizes  a  )elow-market  loan  as  a 
market  loan  and  a  n  additional  transfer 
by  the  lender  to  tlie  borrower  equal  to 
the  amount  of  im]  )uted  interest.  The 
regulation  require  s  both  the  lender  and 
the  borrower  to  al  kach  a  statement  to 
their  respective  ii  come  tax  returns  for 
years  in  which  th  sy  have  either  imputed 
income  or  claim  i  mputed  deductions 
under  section  787  2. 

Respondents:  Business  or  other  for- 
profit,  Individual  i  or  households. 

Estimated  Nuw  ber  of  Respondents: 
1,631,202. 

Estimated  Bum  en  Hours  Per 
Respondent:  18  ninutes. 

Frequency  ofRi  fsponse:  On  occasion. 
Annually. 

Estimated  Tota  Reporting  Burden: 
481.722  hours. 

OMB  Number:    545-1018. 

Regulation  Proj  act  Number:  FI-27-89 
Temporary  and  F  nal  and  FI-61-91 
Final. 

Type  o/flevjew  Extension. 

Title:  Real  Estal  e  Mortgage  Investment 
Conduits;  Reporti  ag  Requirements  and 
Other  Administrative  Matters  (FI-27- 
89);  and  Allocatic  n  of  Allocable 
Investment  Expei  se;  Original  Issue 
Discount  Reportii  ig  Requirements  {FI- 
61-91). 

Description: The  regulations  prescribe 
the  manner  in  wh  ich  an  entity  elects  to 
be  t£Lxed  as  a  real  estate  mortgage 
investment  condi  it  (REMIC)  and  the 
filing  requiremen  ts  for  REMICs  and 
certain  brokers. 

Respondents:  I  usiness  or  other  for- 
profit. 

Estimated  Nun  ber  of  Respondents: 
655. 

Estimated  Burc  en  Hours  Per 
Respondent:  1  ho  or,  30  minutes. 

Frequency  ofR  ^sponse:  Quarterly. 

Estimated  Tota  f  Reporting  Burden: 
978  hours. 

OMB  Number:  1545-1146. 

Regulation  Pro,  ect  Number:  PS-54-89 
Final. 

Type  ofReviev^ :  Extension. 

Title:  Applicab  e  Conventions  Under 
the  Accelerated  C  ost  Recovery  System. 

Description:  Tl  e  regulations  describe 
the  time  and  mar  ner  of  making  the 
notation  required  to  be  made  on  Form 
4562  under  certa  n  circumstances  when 
the  taxpayer  tran  ifers  property  in 
certain  non-recoj  nition  transactions. 
The  information  s  necessary  to  monitor 
compliance  with  the  section  168  rules. 


Respondents:  Business  or  other  for- 
profit,  Farms. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden:  70 
hours. 

OMB  Number:  1545-1290. 

Regulation  Project  Number:  FI-81-86 
Final. 

Type  of  Review:  Extension. 

Title:  Bad  Debt  Reserves  of  Banks. 

Description:  Section  585(c)  of  the 
Internal  Revenue  Code  requires  large 
banks  to  change  from  the  reserve 
method  of  accounting  to  the  specific 
charge  off  method  of  accounting  for  bad 
debts.  The  information  required  by 
section  1.585-8  of  the  regulations 
identifies  any  election  made  or  revoked 
by  the  taxpayer  in  accordance  with 
section  585(c). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
625  hours. 

OMB  Number:  1545-1191. 

Regulation  Project  Number:  INTL- 
868-89  Final. 

Type  of  Review:  Extension. 

Title:  Information  with  Respect  to 
Certain  Foreign-Owned  Corporations. 

Description:  The  regulations  require 
record  maintenance,  annual  information . 
filing,  and  the  authorization  of  the  U.S. 
corporation  to  act  as  an  agent  for  IRS 
summons  purposes.  These  requirements 
allow  IRS  international  examiners  to 
better  audit  the  tax  rettirns  of  U.S. 
corporations  engaged  in  cross-border 
transactions  with  a  related  party. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
63,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  hours. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
630,000  hours. 

OMB  Number:  1545-1428. 

Form  Number:  IRS  Form  8023. 

Type  of  Review:  Extension. 

Title:  Election  Under  Section  338  for 
Corporations  Making  Qualified  Stock 
Purchases. 

Description:  Form  8023  is  used  by 
corporations  that  acquire  the  stock  of 
another  corporation  to  elect  to  treat  the 
purchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  The  IRS  uses 


Form  8023  to  determine  if  the 
purchasing  corporation  reports  the  sale 
of  its  assets  on  its  income  tax  return  and 
to  determine  if  the  purchasing 
corporation  has  properly  made  the 
election. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  201. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 14  hr.,  50  min. 
Learning  about  tlie  law  or  the 
form — 2  hr.,  29  min. 

Preparing  and  sending  the  form  to 
the  IRS— 2  hr.,  50  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,048  hours. 

OMB  Number:  1545-1557. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-39. 

Type  of  Review:  Extension. 

Title:  Foaa.  941  e-file  Program. 

Description:  Revenue  Procedvue  99- 
39  provides  guidance  and  the 
requirements  for  participating  in  the 
Form  941  e-file  Program. 

Respondents:  Business  or  other  for- 
profit,  not-for- 
profit  institutions,  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  390,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  37  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/Recording 
Burden:  238,863  hoiu-s. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-34046  Filed  12-30-99;  8:45  am] 
BIUJNG  CODE  483(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8832 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8832,  Entity  Classification  Election. 
DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  v^rritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Entity  Classification  Election. 

OMB  Number:  1545-1516. 

Form  Number:  8832. 

Abstract:  An  eligible  entity  that 
chooses  not  to  be  classified  under  the 
default  rules  of  Treas.  Reg.  301.7701  or 
that  wishes  to  change  its  current 
classification  must  file  Form  8832  to 
elect  a  classification.  The  IRS  will  use 
the  information  entered  on  this  form  to 
establish  the  entity's  filing  and  reporting 
requirements  for  Federal  tax  purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
5000. 

Estimated  Time  Per  Respondent:  3  hr., 
18  min. 

Estimated  Total  Annual  Burden 
Hours:  16,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retimis  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  Information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  21,  1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer.  ' 

[FR  Doc.  99-34005  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8709 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
8709,  Exemption  From  Withholding  on 
Investment  Income  of  Foreign 
Governments  and  International 
Organizations. 

DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  hitemal  Revenue 


Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Exemption  From  Withholding 
on  Investment  Income  of  Foreign 
Governments  and  International 
Organizations. 

OMB  Number:  1545-1053. 

Form  Number:  8709. 

Abstract:  This  form  is  used  by  foreign 
govermnents  and  international 
organizations,  with  certain  types  of 
investments  in  the  United  States,  to  file 
with  withholding  agents  to  obtain 
exemption  from  withholding  imder 
Internal  Revenue  Code  section  892.  The 
withholding  agent  uses,  the  information 
to  determine  the  appropriate 
withholding,  if  any. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
30,000. 

Estimated  Time  Per  Response:  1  hr., 
25  min. 

Estimated  Total  Annual  Burden 
Hours:  42,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  6md  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
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an( 


maintenance 

to  provide  inforniation 

Approved: 
Garrick  R.  Shear, 
IRS  Reports  Clearance 
[FR  Doc.  9&-34006 
BILUNGCOOE  4830-0140 


purchase  of  services 
ttio: 

Deceriber  20,  1999. 


Officer. 
Filed  12-30-99;  8:45  am) 


DEPARTMENT  GF  THE  TREASURY 
Internal  Revenu^  Service 

[n-7-94;  F1-36-92i 


Proposed  Colic 
Request  For  Re 


fion;  Comment 
jiation  Project 

agency:  Internal  l^evenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  anjd  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  af  its  continuing  effort 
to  reduce  paperw  ork  and  respondent 
burden,  invites  tt  e  general  public  and 
other  Federal  age  icies  to  take  this 
opportunity  to  co  mment  on  proposed 
and/ or  continuin ;  information 
collections,  as  re<  uired  by  the 
Paperwork  Reduc  tion  Act  of  1995, 
Public  Law  104-:  3  (44  U.S.C. 
3506(c)(2)(A)).  Ci  irrently,  the  IRS  is 
soliciting  comme  its  concerning  existing 
final  regulations.  FI-7-94  (TD  8718:  TD 
8538)  and  FI-36-  92  (TD  8476), 
Arbitrage  Restrid  ions  on  Tax-Exempt 
Bonds  (§§  1.148- 1,  1.148-3,  1.148-4, 
1.148-7,  and  1.1^8-11). 
DATES:  Written  cc  mments  should  be 
received  on  or  be  ore  March  3,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direc  t  all  written  comments 
to  Garrick  R.  She;  ir.  Internal  Revenue 
Service,  room  52' t4,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  addi  tional  information  or 
copies  of  the  regi  lations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Re  ^enue  Service,  room 
5242,  1111  Const  tution  Avenue  NW., 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

OMB  Number:  ft  545-1 34  7. 

Regulation  Pro  ect  Numbers:  FI-36- 
92;  Fl-7-94. 

Abstract:  Sectii  )n  148  of  the  Internal 
Revenue  Code  rei  juires  issuers  of  tax- 

I   ebate  certain  arbitrage 
nonpurpose 


exempt  bonds  to 

profits  earned  on 

investments  acqi  ired  with  the  bond 

proceeds.  Under 

required  to  file  a 

remit  the  rebate. 

required  to  keep 


"1-36-92,  issuers  are 
='orm  8038-T  and 
ssuers  are  also 
records  of  certain 


interest  rate  hedges  so  that  the  hedges 
are  taken  into  account  in  determining 
arbitrage  profits.  Under  FI-7-94,  the 
scope  of  interest  rate  hedging 
transactions  covered  by  the  arbitrage 
regulations  was  broadened  by  requiring 
that  hedges  entered  into  prior  to  the  sale 
date  of  the  bonds  are  covered  as  well. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3,100. 

Estimated  Time  Per  Respondent:  14 
hr.,  34  min. 

Estimated  Total  Annual  Burden 
Hours:  42,050. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  21, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  9»-34007  Filed  12-30-99;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-1 05-75] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-1 05-75  (TD 
8348),  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells  (Section  1.613A-3(1)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells. 

Regulation  Project  Number:  PS-1 05- 
75  (Final). 

Abstract:  Section  1.613A-3(1)  of  the 
regulation  requires  each  partner  to 
separately  keep  records  of  his  or  her 
share  of  the  adjusted  basis  of 
partnership  oil  and  gas  property  and 
requires  each  partnership,  trust,  estate, 
and  operator  to  provide  to  certain 
persons  the  information  necessary  to 
compute  depletion  with  respect  to  oil  or 
gas. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

The  burden  associated  with  this 
collection  of  information  is  reflected  on 
Forms  1065,  1041,  and  706. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  December  21, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer.  « 

[FR  Doc.  99-34008  Filed  12-30-99;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1120X 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120X,  Amended  U.S.  Corporation 
Income  Tax  Retimi. 
DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Amended  U.S.  Corporation 
Income  Tax  Return. 

OMB  Number:  1545-0132. 

Form  Number:  1120X. 

Abstract:  Domestic  corporations  use 
Form  1120X  to  correct  a  previously  filed 
Form  1120  or  Form  1120-A.  The  data  is 
used  to  determine  if  the  correct  tax 
liability  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
16,699. 

Estimated  Time  Per  Respondent:  17 
hr.,  58  min. 

Estimated  Total  Annual  Burden 
Hours:  300,081. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  21, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  99-34009  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  CoHection;  Comment 
Request  for  Form  706-CE 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Redurtion  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  oomments  concerning  Form 
706-CE,  Certificate  of  Payment  of 
Foreign  Death  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Payment  of 
Foreign  Death  Tax. 

OMB  Number:  1545-0260. 

Form  Number:  706-CE. 

Abstract:  Form  706-CE  is  used  by  the 
executors  of  estates  to  certify  that 
foreign  death  taxes  have  been  paid  so 
that  the  estate  may  claim  the  foreign 
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Approved:  December  20,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-34010  Filed  12-30-99;  8:45  am] 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[lA-14-91] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LA-14-91  (TD 
8454),  Adjusted  Current  Earnings 
(§1.56(g)-l). 

DATES:  Written  comments  should  be 
received  on  or  before  March  3,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Adjusted  Current  Earnings. 

Regulation  Project  Number:  LA-14-91 
(Final). 

Abstract:  Section  1.56(g)-l(r)  of  the 
regulation  sets  forth  rules  pursuant  to 
section  56(g)  of  the  Internal  Revenue 
Code  that  permit  taxpayers  to  elect  a 
simplified  method  of  computing  their 


inventory  amounts  in  order  to  compute 
their  alternative  minimum  tax. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  1  hr. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  tHis  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  cu-e  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  20, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-34011  Filed  12-30-99;  8:45  am] 
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DEPARTMENT  QF  COMMERCE 

National  Oceani^  and  Atmospheric 
Administration 

50  CFR  Part  223 


[Docket  No. 
0921 99A] 


99120  '323-9323-01 ;  I.D.  No 


RIN  0648-AM59 

Endangered  and  Threatened  Species; 
Proposed  Rule  doveming  Take  of 
Seven  Threatened  Evolutionarily 
Significant  Unit^  (ESUs)  of  West  Coast 
Salmonids:  Oregon  Coast  Coho;  Puget 
Sound,  Lower  Columbia  and  Upper 
Willamette  Chinook;  Hood  Canal 
Summer-run  and  Columbia  River 
Chum;  and  Ozetie  Lake  Sockeye 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Adininistration  (NOAA), 

Commerce. 

ACTION:  Proposeq  rule;  request  for 

comments  and  m  >tice  of  public  heariings. 


SUMMARY:  Under  section  4(d}  of  the 
Endangered  Spec  ies  Act  (ESA),  the 
Secretary  of  Commerce  (Secretary)  is 
required  to  adop<  such  regulations  as  he 
deems  necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  This  proposed  ESA  4(d)  rule 
represents  the  regulations  NMFS 
believes  necessai  y  and  advisable  to 
conserve  the  sevi  tn  listed  threatened 
salmonid  ESUs.  Note  that  this  nde 
applies  only  to  tlie  identified  coho, 
Chinook,  chum,  <  nd  sockeye  species. 
Effects  resulting  rom  implementation  of 
activities  on  other  listed  species  (e.g., 
bull  trout)  must  be  addressed  through 
ESA  section  7  anp  section  10  processes, 
as  appropriate.  Tne  rule  would  apply 
the  take  prohibitions  enumerated  in 
section  9(a)(1)  oflthe  ESA  in  most 
circumstances  to  one  coho  salmon  ESU, 
three  chinook  salmon  ESUs,  two  chum 
salmon  ESUs,  anp  one  sockeye  salmon 
ESU.  NMFS  does  not  find  it  necessary 
or  advisable  to  aj)ply  the  take 
prohibitions  to  specified  categories  of 
activities  that  contribute  to  conserving 
listed  salmonids  lor  are  governed  by  a 
program  that  adequately  limits  impacts 
on  listed  salmonids.  The  proposed  rule 
describes  13  such  limits  on  the 
application  of  the  take  prohibitions. 
DATES:  Comments  on  this  proposed  rule 
must  be  receiveq  at  the  appropriate 
address  (see  ADDRESSEES),  no  later 
than  5:00  p.m.,  eastern  standard  time, 
on  March  3,  200(1.  Public  hearings  on 
this  proposed  ac  ion  have  been 
scheduled.  See  SUPPLEMENTARY 
INFORMATION  for  dates  and  times  o! 
public  hearings. 


ADDRESSES:  Written  comments  and 
requests  for  information  should  be  sent 
to  NMFS,  Protected  Resources  Division, 
Northwest  Region,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
2737.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  See 
SUPPLEMENTARY  INFORMATION  for 
locations  of  public  hearings.  Parties 
interested  in  receiving  notification  of 
the  availability  of  new  or  amended 
Fishery  Management  and  Evaluation 
Plans  (FMEPs)  or  Hatchery  and  Genetic 
Management  Plans  (HGMPs)  should 
contact  Chief,  Hatchery/Inland  Fisheries 
Branch,  NMFS,  Northwest  Region,  525 
NE  Oregon  Street,  Suite  510,  Portland. 
OR  97232-2737. 

Parties  interested  in  receiving 
notification  of  the  availability  of  draft 
Watershed  Conservation  Plem 
Guidelines  or  draft  changes  to  Oregon 
Department  of  Transportation's 
(ODOTs)  1999  Maintenance  of  Water 
Quality  and  Habitat  Guide  should 
contact  Branch  Chief,  Protected 
Resources  Division,  NMFS,  Northwest 
Region,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-2737. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  503-231-2005. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10. 1998  (63  FR  42587), 
NMFS.  on  behalf  of  the  Secretary, 
published  a  final  rule  listing  the  Oregon 
Coast  (OC)  ESU  of  coho 
salmon(Qncor/jync/ius  kisutcb,  or  O. 
kisutch]in  Oregon  as  threatened.  By  a 
rule  published  on  March  24,  1999  (64 
FR  14308),  NMFS  listed  as  threatened 
the  Puget  Soimd  (PS),  Lower  Columbia 
River  (LCR)  and  Upper  Willamette  River 
(UWR)  ESUs  of  west  coast  chinook 
salmon  [Oncorhyncbus  tshawytscha,  or 
O.  tshawytscha)  in  Washington  and 
Oregon.  By  a  rule  published  on  March 
25,  1999  (64  FR  14508),  NMFS  listed  as 
threatened  the  Hood  Canal  Summer-run 
(HCS)  and  Columbia  River  (CR)  chum 
salmon  ESUs  [Oncorhynchus  keta)  in 
Washington  and  Oregon.  By  a  rule 
published  on  March  25,  1999  (64  FR 
14528),  NMFS  listed  as  threatened  the 
Ozette  Lake  ESU  of  sockeye  salmon 
[Oncorhynchus  nerka)  in  Washington. 
Those  final  rule  listing  notifications 
describe  the  background  of  the  listing 
actions  and  provides  a  summary  of 
NMFS'  conclusions  regarding  the  status 
of  the  threatened  coho,  chinook,  chum 
and  sockeye  salmon  ESUs. 

Section  4(d)  of  the  ESA  provides  that 
whenever  a  species  is  listed  as 
threatened,  the  Secretary  shall  issue 
such  regulations  as  he  deems  necessary 
and  advisable  to  provide  for  the 


conservation  of  the  species.  Such 
protective  regulations  may  include  any 
or  all  of  the  prohibitions  that  apply 
automatically  to  protect  endangered 
species  imder  ESA  section  9(a).  Those 
section  9(a)  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  conunercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  wildlife  species  listed  as 
endangered,  unless  with  written 
authorization  for  incidental  take.  It  is 
also  illegal  imder  ESA  section  9  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Section  11  of  the  ESA 
piovides  for  civil  and  criminal  penalties 
for  violation  of  section  9  or  of 
regulations  issued  under  the  ESA. 

Whether  take  prohibitions  or  other 
protective  regulations  are  necessary  or 
advisable  is  in  large  part  dependent 
upon  the  biological  status  of  the  species 
and  potential  impacts  of  various 
activities  on  the  species.  These  species 
have  survived  for  thousands  of  years 
through  cycles  in  ocean  conditions  and 
weather.  NMFS  concludes  that 
threatened  chinook,  coho,  chum  and 
sockeye  are  at  risk  of  extinction 
primarily  because  their  populations 
have  been  reduced  by  human  "take". 
West  Coast  populations  of  these 
salmonids  have  been  depleted  by  take 
resulting  from  harvest,  past  and  ongoing 
destruction  of  fi^shwater  and  estuarine 
habitats,  poor  hatchery  practices, 
hydropower  development,  and  other 
causes.  "Factors  Contributing  to  the 
Decline  of  Chinook  Salmon:  An 
Addendum  to  the  1996  West  Coast 
Steelhead  Factors  for  Decline  Report" 
(NMFS,  1998)  concludes  that  all  of  the 
factors  identified  in  section  4(a)(1)  of 
the  ESA  have  played  some  role  in  the 
decline  of  the  species.  The  report 
identifies  destruction  and  modification 
of  habitat,  ovenitilization,  and  hatchery 
effects  as  significant  reasons  for  the 
decline.  While  the  most  influential 
factors  differ  from  ESU  to  ESU  and 
among  chinook,  coho,  sockeye,  and 
chum,  habitat  and  harvest  impacts  have 
been  important  for  all.  Therefore  it  is 
necessary  and  advisable  in  most 
circiunstances  to  apply  the  section  9 
take  prohibitions  to  these  threatened 
ESUs,  in  order  to  provide  for  their 
conservation. 

Several  ESUs  of  West  Coast  steelhead 
that  are  impacted  by  similar  risks 
associated  with  human-caused  take 
have  also  recently  been  listed  as 
threatened,  and  section  4(d)  regulations 
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are  to  be  proposed  for  them  in  a  separate 
Federal  Register  document.  These 
listings  have  created  a  great  deal  of 
interest  among  states,  counties  and 
others  in  adjusting  their  programs  that 
may  affect  the  listed  species  to  ensure 
they  are  consistent  with  salmonid 
conservation,  (see,  e.g.,  Strahan  v.  Coxe, 
127  F.3d  155  {1»'  Cir.  1997),  cert,  denied, 
119  S.Ct  81  (1998)).  These  entities  have 
asked  NMFS  to  provide  clarity  and 
guidance  on  what  activities  may 
adversely  affect  salmonids  and  how  to 
avoid  or  limit  those  adverse  effects,  and 
to  apply  take  prohibitions  only  where 
other  governmental  programs  and  efforts 
are  inadequate  to  conserve  threatened 
salmonids. 

Although  the  primary  purpose  of 
state,  local  and  other  programs  is 
generally  to  further  some  activity  other 
than  conserving  salmon,  such  as 
maintaining  roads,  controlling  ^ 

development,  ensuring  clean  water  or 
harvesting  trees,  some  entities  have 
adjusted  one  or  more  of  these  programs 
to  protect  and  conserve  listed 
sEilinonids.  NMFS  beUeves  that  with 
appropriate  safeguards,  many  such 
activities  can  be  specifically  tailored  to 
minimize  impacts  on  listed  salmonids 
to  an  extent  that  makes  additional 
Federal  protections  unnecessary  for 
conservation  of  the  listed  ESU. 

NMFS,  therefore,  proposes  a 
mechanism  whereby  entities  can  be 
assured  that  an  activity  they  are 
conducting  or  permitting  is  consistent 
with  ESA  requirements  and  avoids  or 
minimizes  the  risk  of  take  of  listed 
salmonid.  When  such  a  program 
provides  sufficient  conservation  for 
listed  salmonids,  NMFS  does  not  find  it 
necessary  and  advisable  to  apply  take, 
prohibitions  to  activities  governed  by 
those  programs.  In  those  circiunstances, 
described  in  more  detail  here, 
additional  Federal  ESA  regulation 
through  the  take  prohibitions  is  not 
necessary  and  advisable  because  it 
would  not  meaningfully  enhance  the 
conservation  of  the  listed  ESUs.  In  fact, 
declining  to  apply  take  prohibitions  to 
such  programs  likely  will  result  in 
greater  conservation  gains  for  a  listed 
ESU  than  would  blanket  application  of 
take  prohibitions,  through  the  program 
itself  and  by  demonstrating  to  similarly 
situated  entities  that  practical  and 
realistic  salmonid  protection  measmes 
exist.  An  additional  benefit  of  this 
approach  is  that  NMFS  can  focus  its 
enforcement  efforts  on  activities  and 
programs  that  have  not  yet  adequately 
addressed  the  conservation  needs  of 
listed  ESUs. 

NMFS  anticipates  consideration  in 
the  Spring  of  2000  of  a  comprehensive 
proposal  for  the  conservation  of 


salmonids  by  a  broad  array  of  county, 
municipal  and  other  local  governments 
whose  effects  on  listed  salmonids  are 
interrelated  because  of  their  shared 
watersheds,  transportation  and  water 
systems,  or  growth  management 
strategies.  This  proposal  is  being 
developed  by  jurisdictions  representing 
a  majority  of  the  population  within 
King,  Snohomish  and  Pierce  coimties  in 
Washington  State  which  includes 
among  its  many  municipal  participants 
the  cities  of  SeatUe,  Tacoma,  Everett  and 
Bellevue.  In  addition  to  its  conservation 
objectives,  the  completed  proposal 
would  be  intended  to  allow  NJMFS  to 
determine  that  it  is  not  necessary  or 
advisable  to  apply  take  prohibitions  to 
a  broad  array  of  related  governmental 
activities.  Ail  aggressive  schedule  has 
been  established  for  the  completion  of 
this  proposal  by  April  2000. 

NMFS  believes  it  beneficial  to 
conservation  planning  by  local 
govenmients  generally  to  seek  comment 
soon  on  the  framework  of  the 
conservation  program.  NMFS  will  seek 
comment  on  this  ft-amework  by  sending 
notification  of  the  availability  of  that 
fi^unework  to  the  Federal  Register 
within  30  days  of  receiving  a  framework 
that  NMFS  finds  acceptable  in  concept. 

In  April  2000,  NMFS  anticipates 
seeking  comment  on  the  completed 
program  through  a  proposal  by  NMFS  to 
limit  take  prohibitions  for  related 
activities  prior  to  the  application  of 
such  prohibitions  to  the  Puget  Sound 
ESU. 

Substantive  Content  of  Proposed 
Regulation 

NMFS  has  not  previously  proposed 
any  protective  regulations  for  six  of  the 
salmonid  ESUs  subject  to  this  proposed 
rule.  When  NMFS  first  proposed  the 
Oregon  Coast  coho  for  listing  (60  FR 
38026,  July  25,  1995),  it  also  proposed 
to  apply  the  prohibitions  of  ESA  section 
9(a)  to  that  ESU.  NMFS  received  very 
little  comment  or  response  on  that  issue. 
However,  because  NMFS  now  proposes 
to  limit  the  application  of  section  9(a) 
prohibitions  for  several  additional 
programs,  NMFS  is  issuing  a  revised 
proposal  for  the  Oregon  Coast  coho 
ESU,  in  order  to  have  the  benefit  of 
public  comment  before  enacting  final 
protective  regulations. 

NMFS  concludes  that  at  this  time,  the 
take  prohibitions  generally  applicable 
for  endangered  species  are  necessary 
and  advisable  for  conservation  of  these 
threatened  ESUs,  but  that  take  of  listed 
salmon  in  the  seven  listed  ESUs  need 
not  be  prohibited  when  it  results  fi-om 
a  specified  subset  of  activities  described 
here.  These  are  activities  that  are 
conducted  in  a  wav  that  contributes  to 


conserving  the  listed  ESUs,  or  are 
governed  by  a  program  that  limits 
impacts  on  listed  salmonids  to  an  extent 
that  makes  added  protection  through 
Federal  regulation  not  necessary  and 
advisable  for  conservation  of  an  ESU. 
Therefore,  NMFS  now  proposes  to  apply 
ESA  section  9  prohibitions  to  these 
seven  threatened  salmonid  ESUs.  but 
not  to  apply  the  take  prohibitions  to  the 
1 3  programs  described  in  this  document 
as  meeting  that  level  of  protection.  Of 
course,  the  entity  responsible  for  any 
habitat-related  programs  might  equally 
choose  to  seek  an  ESA  section  10 
permit. 

Working  with  state  and  local 
jurisdictions  and  other  resource 
managers,  NMFS  has  identified  several 
programs  for  which  it  is  not  necessary 
and  advisable  to  impose  take 
prohibitions  because  they  contribute  to 
conserving  the  ESU  or  are  governed  by 
a  program  that  adequately  limits 
impacts  on  listed  salmonids.  Under 
specified  conditions  and  in  appropriate 
geographic  areas,  these  include:  (1) 
activities  conducted  in  accord  with  ESA 
incidental  take  authorization:  (2) 
ongoing  scientific  research  activities,  for 
a  period  of  6  months;  (3)  emergency 
actions  related  to  injured,  stranded,  or 
dead  salmonids;  (4)  fishery  management 
activities;  (5)  hatchery  and  genetic 
management  programs;  (6)  activities  in 
compliance  with  joint  tribal/state  plans 
developed  within  United  States  v. 
Washington  or  United  States  v.  Oregon. 
(7)  scientific  research  activities 
permitted  or  conducted  by  the  states;  (8) 
state,  local,  and  private  habitat 
restoration  activities;  (9)  properly 
screened  water  diversion  devices;  (10) 
road  maintenance  activities  in  Oregon; 
(11)  certain  park  maintenance  activities 
in  the  City  of  Portland,  Oregon;  (12) 
certain  development  activities  within 
urban  areas;  and  (13)  forest  management 
activities  within  the  state  of 
Washington.  Following  is  a  summary  of 
each  of  these  programs,  or  potential 
limits  on  the  take  prohibitions.  Some 
limits  apply  within  all  seven  ESUs,  and 
some  to  a  subset  thereof. 

NMFS  emphasizes  that  these  limits 
are  not  prescriptive  regulations.  The  fact 
of  not  being  within  a  limit  would  not 
mean  that  a  particular  action  necessarily 
violates  the  ESA  or  this  regulation.  The 
limits  describe  circimistances  in  which 
an  entity  or  actor  can  be  certain  it  is  not 
at  risk  of  violating  the  take  prohibition 
or  of  consequent  enforcement  actions, 
because  the  take  prohibition  would  not 
apply  to  programs  within  those  limits. 

The  limits  on  the  take  prohibitions  do 
not  relieve  Federal  agencies  of  their 
duty  under  section  7  of  the  ESA  to 
consult  with  NMFS  if  actions  they  fund. 
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species.  Of  cours  b,  to  the  extent  that 
actions  subject  t(  section  7  consultation 
are  consistent  wi  th  a  circumstance  for 
limited  the  take 
consultation  will  be 
because  of  the 
3ne  with  respect  to  that 


which  NMFS  ha! 
prohibitions,  the 
greatly  simplifie 
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1  sted  salmonids.  For 
programs  that  moet  those  needs,  NMFS 
can  provide  ESA  coverage  through  4(d) 
rules,  section  10  research  and 
enhancement  pei  mits  or  incidental  take 
permits,  or  through  section  7 
consultations  wi  h  Federal  agencies.  A 
4(d)  rule  may  be  amended  to  add  new 
limits  on  the  tak(  prohibitions,  or  to 
amend  or  delete  limits  as  circumstances 
warrant. 

Conciurent  wi  Ji  this  proposed  rule, 
NMFS  proposes  i  limit  on  the  take 
prohibitions  for  ;  ictions  in  accord  with 
any  tribal  resour  :e  management  plcm 
that  the  Secretar  r  has  determined  will 
not  appreciably  i  educe  the  likelihood  of 
survival  and  recdvery  of  a  threatened 
ESU.  That  proposal  is  published 
elsewhere  in  the  Proposed  Rules  section 
of  this  Federal  Register  issue. 
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activities,  enhancement  of  the  species' 
survival,  or  to  authorize  incidental  take 
occurring  in  the  course  of  an  otherwise 
lawful  activity.  Likewise  federally- 
funded  or  approved  activities  for  which 
ESA  section  7  consultations  have  been 
completed  for  listed  salmonids,  and 
which  are  conducted  in  accord  with  all 
reasonable  and  prudent  measures, 
terms,  and  conditions  provided  by 
NMFS  in  a  biological  opinion  and 
accompanying  incidental  take  statement 
pursuant  to  section  7  of  the  ESA  will 
not  constitute  violations  of  this  rule. 
NMFS  consults  on  a  broad  range  of 
activities  conducted,  funded  or 
authorized  by  Federal  agencies, 
including  fisheries  harvest,  hatchery 
operations,  silviculture,  grazing,  mining, 
road  construction,  dam  construction 
and  operation,  discharge  of  fill  material, 
stream  channelization  or  diversion. 
With  respect  to  other  activities: 

1 .  Based  on  available  information, 
NMFS  believes  the  following  activities 
are  very  likely  to  injure  or  kill 
salmonids,  and  result  in  a  violation  of 
this  rule  unless  within  a  limit  on  the 
take  prohibitions  provided  in  this 
proposed  rule.  These  are  the  categories 
of  activity  upon  which  NMFS 
enforcement  resources  are  likely  to 
concentrate. 

A.  Except  as  provided  in  this 
proposed  rule,  collecting,  handling,  or 
harassing  listed  salmonids,  including 
illegal  harvest  activities. 

B.  Diverting  water  through  an 
unscreened  or  inadequately  screened 
diversion  at  times  when  juvenile 
salmonids  are  present. 

C.  Physical  disturbance  or  blockage  of 
the  streambed  where  spawners  or  redds 
are  present  conciurent  with  the 
disturbance.  The  disturbance  could  be 
mechanical  disruption  bom  creating 
push-up  dams,  gravel  removal,  mining, 
or  other  work  within  a  stream  channel, 
trampling  or  smothering  of  redds  by 
livestock  in  the  streambed,  driving 
vehicles  or  equipment  across  or  down 
the  streambed,  and  similar  physical 
disruptions. 

D.  Discharges  or  diunping  of  toxic 
chemicals  or  other  pollutants  (e.g., 
sewage,  oil,  gasoline)  into  waters  or 
riparian  areas  supporting  the  listed 
salmonids,  particularly  when  done 
outside  of  a  valid  permit  for  the 
discharge. 

E.  Blocking  fish  passage  through  fills, 
dams,  or  impassable  culverts. 

F.  Interstate  and  foreign  commerce  of 
listed  salmonids  and  import/export  of 
listed  salmonids  without  an  ESA 
permit,  luiless  the  fish  were  harvested 
pursuant  to  this  rule. 

2.  Based  upon  available  information, 
NMFS  believes  that  the  category  of 


activities  which  may  injiue  or  kill  listed 
salmonids  and  result  in  a  violation  of 
this  proposed  rule  (unless  within  an 
"exception"  provided  in  this  proposed 
rule)  includes,  but  is  not  limited  to: 

A.  Water  withdrawals  that  impact 
spawning  or  rearing  habitat. 

B.  Diversion  or  discharge  of  flows  that 
results  in  excessive,  or  excessive 
fluctuation  of,  stream  temperatures. 

C.  Aside  from  the  habitat  restoration 
activities  to  which  this  rule  does  not 
apply  take  prohibitions,  destruction  or 
alteration  of  salmonid  habitat,  such  as 
through  removal  of  large  woody  debris, 
"sinker  logs,"  riparian  canopy  or  other 
riparian  functional  elements;  dredging; 
discharge  of  fill  material;  or  through 
alteration  of  surface  or  ground  water 
flow  by  draining,  ditching,  gating, 
diverting,  blocking,  or  altering  stream  or 
tidal  channels  (including  side  channels 
wetted  only  during  high  flows  and 
coimected  ponds). 

D.  Land-use  activities  that  adversely 
affect  salmonid  habitat  (e.g.,  logging, 
grcizing,  farming,  urban  development,  or 
road  construction  in  riparian  areas) 
(See,  e.g.,  64  FR  60727,  November  8, 
1999)(definition  of  "harm"  contained  in 
the  ESA). 

E.  Physical  distxu'bance  or  blockage  of 
the  streambed  in  places  where  spav»raing 
gravels  are  present. 

F.  Violation  of  Federal  or  state  Clean 
Water  Act  (CWA)  discharge  permits 
through  actions  that  actually  impact 
water  quality,  and  thus  may  harm  listed 
salmonids.  Likelihood  of  harm  is 
increased  where  the  receiving  waters  are 
not  currently  meeting  water  quality 
standards  for  one  or  more  components 
of  the  discharge. 

G.  Pesticide  and  herbicide 
applications  that  adversely  affect  the 
biological  requirements  of  the  species. 

H.  Introduction  of  non-native  species 
likely  to  prey  on  listed  salmonids  or 
displace  them  from  their  habitat. 

I.  Altering  habitat  of  listed  salmonids 
in  a  way  that  promotes  the  development 
of  predator  populations  or  makes  listed 
salmonids  more  susceptible  to 
predation. 

Enforcement  activity  may  be  initiated 
regarding  these  or  any  other  activities 
that  harm  protected  salmonids.  NMFS' 
clear  preference,  however,  is  for  persons 
or  entities  who  believe  their  activity 
presents  significant  risk  given  the  above 
guidance  to  immediately  modify  that 
activity  to  avoid  take  and  actively 
pursue  an  incidental  take  statement  or 
permit  through  negotiations  with 
NMFS,  or  shape  those  activities  to  come 
within  one  of  the  limits  on  the  take 
prohibitions  described  in  this  proposed 
rule.  Numerous  local  watershed 
coiuicils,  the  Lower  Columbia  Fish 
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Recovery  Board,  the  Willamette 
Restoration  Initiative,  and  many  other 
local  and  regional  governmental  efforts, 
including  that  in  the  Tri-county  area 
around  Seattle,  are  already  actively 
working  to  solve  habitat  problems  that 
limit  salmonid  health  and  productivity. 
An  entity  that  is  moving  forward  in 
coordination  with  NMFS  to  promptly 
implement  credible  and  reliable 
conservation  measures  will  gain  a  good 
understanding  of  any  actions  that  may 
be  creating  an  emergency  situation  for 
listed  fish  or  otherwise  demand 
enforcement  action.  For  example,  if 
water  availability  is  a  limiting  factor  and 
local  water  users  and  the  state  are 
working  toward  solutions  with  NMFS 
through  any  of  a  variety  of  mechanisms 
(such  as  conservation,  supplementing 
instream  flows,  development  of  an  ESA 
section  10  habitat  conservation  plan, 
etc.),  the  users  will  quickly  gain  a  pretty 
clear  picture  of  any  immediate 
adjustments  that  must  be  made  in  order 
not  to  create  a  high  risk  of  harming 
salmonid  eggs,  juveniles  or  adults. 

3.  There  is  also  a  category  of  activities 
which,  while  individually  unlikely  to 
injure  or  kill  listed  salmonids,  may 
collectively  cause  significant 
detrimental  impact  on  salmonids 
through  water  quality  changes;  climate 
change  that  affects  ocean  conditions;  or 
cumulative  pollution  due  to  storm 
nmoff  carrying  lawn  fertilizers, 
pesticides,  or  road  and  driveway 
pollutants.  Therefore,  it  is  important 
that  individuals  alter  their  daily 
behaviors  to  reduce  these  impacts  as 
much  as  possible,  and  for  governmental 
entities  to  seek  progranunatic 
incentives,  public  education,  regulatory 
changes,  or  other  approaches  to 
accomplish  that  reduction.  These 
activities  include,  but  are  not  limited  to: 

A.  Discharges  to  streams  that  are  not 
listed  under  section  303(d)  of  the  CWA 
as  water  quality  limited,  when  the 
discharge  is  in  full  compliance  with 
ciurent  National  Pollutant  Discharge 
Elimination  System  permits. 

B.  Individual  decisions  about  energy 
consumption  for  heating,  travel,  and 
other  purposes. 

C.  Individual  maintenance  of 
residences  or  gardens. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  piusued  by  NMFS  as 
constituting  a  take  of  listed  salmonids 
under  the  ESA  and  its  regulations. 
Questions  regarding  whether  specific 
activities  constitute  a  violation  of  this 
proposed  rule,  and  general  inquiries 
regarding  prohibitions  and  permits, 
should  be  directed  to  NMFS  (see 
ADDRESSES). 


Aids  for  Understanding  the  Limits  on 
the  Take  Prohibitions 

Issue  1:  50  CFR  222.307(c)(2) 

Included  here  are  several  references  to 
50  CFR  222.307(c)(2)  (see  64  FR  14051. 
March  23, 1999,  final  rule  consolidating 
NMFS'  ESA  regulations)  which  are 
criteria  for  issuance  of  an  incidental 
take  permit.  For  convenience  of  those 
commenting  on  this  proposed  rule,  the 
criteria  hsted  in  50  CFR  222.307(c)(2) 
are: 

(1)  the  taking  wiU  be  incidental;  (2) 
the  applicant  will,  to  the  maximum 
extent  practicable,  monitor,  minimize 
and  mitigate  the  impacts  of  such  taking; 

(3)  the  taking  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild; 

(4)  the  applicant  has  amended  the 
conservation  plan  to  include  any 
measures  (not  originally  proposed  by 
the  applicant)  that  the  Assistant 
Administrator  determines  are  necessary 
or  appropriate;  and  (5)  there  are 
adequate  assurances  that  the 
conservation  plan  will  be  funded  and 
implemented,  including  any  measures 
required  by  the  Assistant  Administrator. 

Issue  2:  Population  and  Habitat 
Concepts 

This  proposed  rule  references 
scientific  concepts  that  NMFS  proposes 
to  use  in  determining  whether  particular 
programs  need  not  fall  within  the  scope 
of  the  ESA  section  9  take  prohibitions. 
One  of  these  concepts  allows  for 
identifying  populations  that  may 
warrant  individual  management  within 
established  ESUs  on  some  issues.  The 
second  involves  identifying  relevant 
biological  parameters  to  evaluate  the 
status  of  these  populations  and 
identifying  "Critical  thresholds"  and 
"viable  thresnolds."  NMFS  is 
developing  a  scientific  and  policy  paper 
entitled  "Viable  Salmonid  Populations" 
(NMFS,  December  1999)  that  addresses 
the  biological  concepts  siurounding 
viable  salmonid  populations  in  more 
detail,  and  invites  comment  on  that 
draft  (see  ADDRESSES).  Once  fully 
developed  (including  pubhc  and  peer 
review),  this  paper  will  provide 
additional  guidance  in  evaluating 
programs  for  eligibility  under  this  ESA 
4(d)  rule. 

A  third  concept  describes  the 
freshwater  habitat  biological 
requirements  of  salmonids  in  terms  of 
whether  habitat  is  functioning  properly. 

Identifying  Populations  within  ESUs 

NMFS  proposes  to  define  populations 
following  Ricker's  (1972)  definition  of 
"stock":  a  population  is  a  group  of  fish 
of  the  same  species  spawning  in  a 


particular  lake  or  stream  (or  portion 
thereof)  at  a  particular  season  which  to 
a  substantial  degree  do  not  interbreed 
with  fish  from  any  other  group 
spawning  in  a  different  place  or  in  the 
same  place  at  a  different  season.  This 
definition  is  widely  accepted  and 
applied  in  the  field  of  fishery 
management.  An  independent 
population  is  an  aggregation  of  one  or 
more  local  breeding  imits  that  are 
closely  linked  by  exchange  of 
individuals  among  themselves,  but  are 
sufficiently  isolated  from  other 
independent  populations  that  exchanges 
of  individuals  among  populations  do 
not  appreciably  affect  the  population 
dynamics  or  extinction  risk  of  the 
populations  over  a  100  year  time  frame. 
Such  populations  will  generally  be 
smaller  Uian  the  whole  ESU,  and  will 
generally  inhabit  geographic  ranges  on 
the  scale  of  whole  river  basins  or  major 
sub-basins  that  are  relatively  isolated 
from  outside  migration.  Using  this 
definition,  it  is  biologically  meaningful 
to  evaluate  and  discuss  the  extinction 
risk  of  one  population  independently  of 
other  populations  within  the  same  ESU. 

Several  types  of  information  may  be 
used  to  identify  independent  salmohid 
populations  within  existing  ESUs, 
including  (1)  geographic  indicators;  (2) 
estimates  of  adult  dispersal;  (3) 
abundance  correlations:  (4)  habitat 
characteristics;  (5)  genetic  markers;  and 
(6)  quantitative  traits.  States  and  other 
groups  involved  in  salmonid 
management  have  defined  groups  of  fish 
for  management  purposes  based  on 
some  or  all  of  this  information,  and 
many  of  the  definitions  already  used  by 
managers  are  similar  to  the  population 
definition  proposed  here.  Further,  while 
the  types  of  iniormation  identified 
above  may  be  useful  in  defining 
independent  populations  within  ESUs, 
other  methods  may  exist  for  identifying 
biologically  meaningful  population 
imits  consistent  with  the  definitions 
adopted  here.  Therefore,  NMFS  will 
evaluate  proposed  population 
boimdaries  on  a  case-by-case  basis  to 
determine  if  such  boundaries  are 
biologically  supportable  and  consistent 
with  the  population  definition  in  this 
rule. 

NMFS  believes  it  important  to 
identify  population  units  within 
established  ESUs  for  several  reasons. 
Identifying  and  assessing  impacts  on 
such  units  will  enable  greater 
consideration  of  the  important 
biological  diversity  contained  within 
each  ESU,  a  factor  considered  in  NMFS' 
ESU  policy  (Waples  1991).  Further, 
assessing  impacts  on  a  population  level 
is  typically  a  more  practical  undertaking 
given  the  scale  and  complexity  of  ESUs. 
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Assessing  Populi  ition  Status 

NMFS  propos*  s  to  evaluate 
population  statui ;  through  four  primary 
biological  paramsters:  (1)  Abundance; 
(2)  productivity;  [3)  population 
substructiue;  anc  (4)  genetic  diversity. 
A  discussion  of  me  relevance  of  these 
parameters  to  salmonid  population 
status  may  be  foi  ind  in  a  variety  of 
scientific  documsnts  (e.g.,  Nehlsen  et  al. 
1991;  Burgman  e  t  al.  1993;  Huntington 
et  al.  1996;  Caug  iley  and  Gunn  1996; 
Myers  et  al.  1998). 

Population  abundance  is  important  to 
otential  impacts 
enetic  and 

Genetic  risks 
w  population  size 
g  depression  and  loss 
of  genetic  diversity.  Demographic  risks 
associated  with  low  population  size 
include  random  jffects  associated  with 
stochastic  envirc  nmental  events. 
Population  size  i  nay  be  assessed  and 
estimated  from  c  am  and  weir  counts, 
redd  counts,  spa  /vner  surveys,  and  other 
means.  Viable  al  undance  levels  may  be 
determined,  base  d  on  historic 
abundance  level  i  or  habitat  capacity  of 
the  population. 

Population  pn  ductivity  may  be 
thought  of  as  die  population's  ability  to 
increase  or  main  tain  its  abundance.  It  is 
important  to  ass(  ss  productivity  since 
negative  trends  i  a  productivity  over 
sustained  period  s  may  lead  to  genetic 
and  demographi ;  impacts  associated 
with  small  popu  ation  sizes.  However, 
trends  in  other  p  arameters  such  as 
survival  betweei  Ufe  stages,  age 
structure,  and  fe  :undity  may  also  be 
useful  in  assessi:  ig  productivity.  Ln 
general,  viable  p  jpulation  trends  shoidd 
be  positive  unlej  s  the  population  is 
already  at  or  abo  ve  viable  abundance 
levels.  In  that  ca  ie,  neutral  or  negative 
population  trenc  s  may  be  acceptable  so 
long  as  such  dec  ines  will  not  lead  the 
population  to  de  cline  below  viable 
abimdance  level  i  in  the  foreseeable 
futiue. 

Population  str  icture  reflects  the 
niunber,  size  an(  distribution  of 
remaining  habit;  t  patches  and  the 
condition  of  mij  ration  corridors  that 
provide  linkage:  among  these  habitat 
types.  Populatio  i  structure  affects 
evolutionary  pre  cesses  and  may  impact 
the  ability  of  po]  lulations  to  respond  to 
environmental  c  langes  or  stochastic 
events.  Habitat  c  eficiencies,  such  as  loss 
of  migration  con  idors  between  habitat 
types,  can  lead  t )  a  high  risk  of 


extinction  and  may  not  become  readily 
apparent  through  evaluating  population 
sizes  or  productivity.  Determining 
whether  viable  population  structiire 
exists  may  require  comparison  of 
existing  and  historic  habitat  conditions. 

Popmation  diversity  is  important 
because  variation  among  populations  is 
likely  to  buffer  them  against  short  term 
environmental  change  and  stochastic 
events.  Population  diversity  may  be 
assessed  by  examining  life  history  traits 
such  as  age,  and  rtm  and  spawn  timing 
distributions.  Further,  more  direct 
analysis  of  genetic  diversity  through 
DNA  analysis  may  provide  an 
indication  of  diversity.  Viable 
population  diversity  will  likely  be 
determined  through  comparisons  to 
historic  information  or  comparisons  to 
other  populations  existing  in  relatively 
imdistiubed  conditions.  Ultimately, 
population  diversity  must  be  sufficient 
to  buffer  the  population  against  normal 
environmental  variation. 

Establishing  Population  Thresholds 

In  applying  the  concepts  discussed 
here  to  harvest  and  artificial 
propagation  actions,  NMFS  relies  on 
two  functional  thresholds  of  population 
status:  (1)  Critical  population  threshold, 
and  (2)  viable  population  threshold.  The 
critical  population  threshold  refers  to  a 
minimal  functional  level  below  which  a 
population's  risk  of  extinction  increases 
exponentially  in  response  to  any 
additional  genetic  or  demographic  risks. 

The  viable  population  threshold  refers 
to  a  condition  where  the  population  is 
self-sustaining,  and  not  at  risk  of 
becoming  endangered  in  the  foreseeable 
futiue.  This  threshold  reflects  the 
desired  condition  of  individual 
populations  and  of  their  contribution  to 
recovery  of  the  ESU  as  a  whole. 
Proposed  actions  must  not  preclude 
populations  from  attaining  this 
condition. 

Evaluating  Habitat  Conditions 

This  proposed  rule  restricts 
application  of  the  take  prohibitions 
when  land  and  water  management 
activities  that  are  conducted  in  a  way 
that  will  help  attain  or  protect  properly 
functioning  habitat.  Properly 
functioning  habitat  conditions  create 
and  sustain  the  physical  and  biological 
featiues  that  are  essential  to 
conservation  of  the  species,  whether 
important  for  spawning,  breeding, 
rearing,  feeding,  migration,  sheltering, 
or  other  functions.  Such  features 
include  water  quantity;  water  quality 
attributes  such  as  temperatiu-e,  pH, 
oxygen  content,  etc;  suitability  of 
substrate  for  spawning;  freedom  from 
passage  impediments;  and  availability 


of  pools  and  other  shelter.  These 
features  are  not  static;  the  concept  of 
proper  function  recognizes  that  natiual 
patterns  of  habitat  disturbance,  such  as 
through  floods,  landslides  and  wildfires, 
will  continue.  Properly  functioning 
habitat  conditions  are  conditions  that 
sustain  a  watershed's  natiual  habitat- 
affecting  processes  (bedload  transport, 
riparian  commimity  succession, 
precipitation  runoff  patterns,  channel 
migration,  etc.)  over  the  full  range  of 
environmental  variation,  and  that 
support  salmonid  productivity  at  a 
viable  population  level.  Specific  criteria 
associated  with  achieving  these 
conditions  are  listed  with  each  habitat- 
related  limit  on  take  prohibitions. 

Issue  3:  Direct  and  Incidental  Take 

Section  4(d)  of  the  ESA  requires  that 
such  regulations  be  adopted  as  are 
"necessary  and  advisable  to  provide  for 
the  conservation  of  the  listed  species. 
In  discussing  the  limits  on  the  take 
prohibitions,  NMFS  does  not  generally 
distinguish  "incidental"  from  "direct" 
take  because  that  distinction  is  not 
required  or  helpful  imder  section  4(d}. 
The  biological  impact  of  take  on  the 
ESU  is  the  same,  whether  a  particular 
number  of  listed  fish  are  lost  as  a  result 
of  incidental  impacts  or  directed 
impacts.  Hence  the  following 
descriptions  of  harvest  and  artificial 
propagation  programs  for  which  NMFS 
does  not  find  it  necessary  and  advisable 
to  impose  take  prohibitions  do  not,  as  a 
general  rule,  make  that  distinction. 
Rather,  those  descriptions  and  criteria 
focus  on  the  impacts  of  all  take 
associated  with  a  particular  activity  of 
the  biological  status  of  the  listed  ESU. 
(The  distinction  is  retained  in  the 
discussion  of  scientific  research  targeted 
on  listed  fish,  because  the  limit  on  take 
prohibitions  applies  in  that  situation 
only  to  research  by  agency  persomiel  or 
agency  contractors.) 

Issue  4:  Applicability  to  Specific  ESUs 

In  the  regulatory  language  in  this 
proposed  rule,  the  limits  on 
applicability  of  the  take  prohibitions  to 
a  given  ESU  is  accomplished  through 
citation  to  the  Code  of  Federal 
Regulations  (CFR)  enumeration  of 
threatened  marine  and  anadromous 
species,  50  CFR  223.102.  For  the 
convenience  of  readers  of  this  notice,  50 
CFR  223.102  refers  to  threatened 
salmonid  ESUs  through  the  following 
designations: 

(a)(1)  Snake  River  spring/siunmer 
chinook 

(a)(2)  Snake  River  fall  chinook 
{a)(3)  Central  California  Coast  coho 
(a)(4)  Southern  Oregon/Northern 
California  Coast  coho 


Federal  Register / Vol.  65,  No.  1 /Monday.  January  3,  2000/Proposed  Rules 


175 


(a)(5)  Central  California  Coast 

steelhead 
(a)(6)  South-Central  California  Coast 

steelhead 
(a)(7)  Snake  River  Basin  steelhead 
(a)(8)  Lower  Columbia  River  steelhead 
(a)(9)  Central  Valley,  California 

steelhead 
(a)  (10)  Oregon  Coast  coho 
(a)(12)  Hood  Canal  summer-run  chum 
(a)(13)  Columbia  River  chiun 
(a)(14)  Upper  Willamette  River 

steelhead 

(a)(15)  Middle  Colimibia  River 

steelhead 
(a)(16)  Puget  Sound  chinook 
(a)(17)  Lower  Columbia  River  chinook 
(a)(18)  Upper  Willamette  River 

chinook 
(a)(19)  Ozette  Lake  sockeye 

Issue  5:  Regular  Evaluation  of  Limits  on 
Take  Prohibitions 

In  determining  that  it  is  not  necessary 
and  advisable  to  impose  take 
prohibitions  on  certain  programs  or 
activities  described  hei^,  NMFS  is 
mindful  that  new  information  may 
require  a  reevaluation  of  that  conclusion 
at  any  time.  For  any  of  the  limits  on  the 
take  prohibitions  described,  NfMFS  will 
evaluate  on  a  regular  basis  the 
effectiveness  of  the  program  in 
protecting  and  achieving  a  level 
salmonid  productivity  and/or  of  habitat 
function  consistent  with  conservation  of 
the  listed  Scdmonids.  If  it  is  not,  NMFS 
will  identify  ways  in  which  the  program 
needs  to  be  altered  or  strengthened.  For 
habitat-related  limits  on  the  take 
prohibitions,  changes  may  be  required  if 
the  program  is  not  achieving  desired 
habitat  functions,  or  where  even  with 
the  habitat  characteristics  and  functions 
originally  targeted,  habitat  is  not 
supporting  population  productivity 
levels  needed  to  conserve  the  ESU. 

If  the  responsible  agency  does  not 
make  changes  to  respond  adequately  to 
the  new  information,  NMFS  will 
publish  notification  in  the  Federal 
Register  announcing  its  intention  to 
impose  take  prohibitions  on  activities 
associated  with  that  program.  Such  an 
annoimcement  will  provide  for  a 
comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  extend 
all  ESA  section  9  teike  prohibitions  to 
the  activities. 

Issue  6:  Coordination  with  United  States 
Fish  and  Wildlife  Service  (FWS) 

By  its  terms,  this  rule  applies  only  to 
listed  salmonids  under  NMFS' 
jurisdiction.  However,  as  it  evaluates 
any  program  against  the  criteria  in  this 
rule  to  determine  whether  the  program 
warrants  a  limitation  on  take 


prohibitions,  NMFS  will  coordinate 
closely  with  FWS  regional  staffs. 

Permit/ESA  Umit  on  the  Take 
Prohibitions 

This  limit  on  the  ESA  section  9  take 
prohibitions  recognizes  that  those 
holding  permits  under  section  10  of  the 
ESA  or  coming  within  other  exceptions 
under  the  ESA  are  free  of  the  take 
prohibition  so  long  as  they  are  acting  in 
accord  with  the  permit  or  applicable 
law.  Examples  of  activities  for  which  a 
section  10  permit  may  be  issued  are 
research  or  land  management  activities 
associated  with  a  habitat  conservation 
plan. 

Continuity  of  Scientific  Research 

This  proposed  rule  would  not  restrict 
ongoing  scientific  research  activities 
affecting  listed  Oregon  Coast  coho;  PS, 
LCR  and  UWR  chinook;  HCS  and  CR 
chum;  and  Ozette  Lake  sockeye  ESUs 
for  up  to  6  months  after  its  effective 
date,  provided  that  an  application  for  a 
permit  for  scientific  purposes  or  to 
enhance  the  conservation  or  survival  of 
the  species  is  received  by  the  Assistant 
Administrator  for  Fisheries  (AA), 
NOAA,  within  30  days  ft-om  the 
effective  date  of  a  final  rule.  The  ESA 
section  9  take  prohibitions  would 
extend  to  these  activities  upon  the  AA's 
rejection  of  the  application  as 
insufficient,  upon  issuance  or  denial  of 
a  permit,  or  6  months  from  effective 
date  of  the  final  rule,  whichever  occuj-s 
earliest.  It  is  in  the  interests  of  salmonid 
conservation  not  to  disrupt  ongoing 
research  and  conservation  projects, 
some  of  which  are  of  long-term 
duration.  This  limit  on  the  take 
prohibitions  assures  there  will  be  no 
unnecessary  disruption  of  those 
activities,  yet  provides  NMFS  with  tools 
to  halt  the  activity  through  denial  if  it 
is  judged  to  have  imacceptable  impacts 
on  a  Listed  ESU.  Therefore,  NMFS  does 
not  find  imposition  of  additional 
Federal  protections  in  the  form  of  take 
prohibitions  necessary  and  advisable. 

Take  Prohibition  Limit  for  Rescue  and 
Salvage  Actions 

This  limit  on  the  take  prohibitions 
relieves  certain  agency  and  official 
personnel  or  their  designees  from  the 
take  prohibition  when  they  are  acting  to 
aid  an  injured  or  stranded  salmonid,  or 
salvage  a  dead  individual  for  scientific 
study.  Each  agency  acting  under  this 
"exception"  is  to  report  the  numbers  of 
fish  handled  and  their  status,  on  an 
annual  basis.  This  limit  on  the  take 
prohibitions  will  result  in  conservation 
of  the  listed  species  by  preserving  life  or 
furthering  our  understanding  of  the 
species.  By  the  very  natiu-e  of  the 


circiunstances  that  trigger  these  actions 
(the  listed  fish  is  injured  or  stranded 
and  in  need  of  immediate  help,  or  is 
already  dead  and  may  benefit  the 
species  if  available  for  scientific  study), 
NMFS  concludes  that  imposition  of 
Federal  protections  through  a  take 
prohibition  is  not  necessary  and 
advisable. 

Fishery  Management  Limit  on  the  Take 
Prohibitions 

NMFS  believes  that,  in  many  cases, 
fisheries  for  non-listed  salmonids  and 
resident  game  fish  species  will  have 
acceptably  small  impacts  on  threatened 
salmonids  to  allow  for  the  conservation 
of  those  listed  salmonids,  as  long  as 
state  fishery  management  programs  are 
specifically  tailored  to  meet  certain 
criteria.  This  proposed  rule  provides  a 
mechanism  whereby  NMFS  may  limit 
application  of  take  prohibitions  to 
fisheries  when  a  state  develops  an 
adequate  Fishery  Management  and 
Evaluation  Plan  (FMEP).  If  NMFS  finds 
that  the  FMEP  contains  specific 
management  measiues  that  adequately 
limits  take  of  listed  salmonids  and 
otherwise  protects  the  ESU,  NMFS  may 
enter  into  a  Memorandiun  of  Agreement 
(MOA)  with  the  state  for 
implementation  of  the  plan.  Where  an 
FMEP  and  MOA  that  meet  the  following 
criteria  are  in  place,  NMFS  concludes 
that  problems  associated  with  fishery 
impacts  on  listed  salmonids  will  be 
addressed  and  that  additional  Federal 
protections  through  imposition  of  take 
prohibitions  on  harvest  activities  is  not 
necessary  and  advisable.  Therefore,  this 
rule  proposes  not  to  apply  take 
prohibitions  actions  in  accord  with 
FMEPs  being  implemented  through  an 
MOA.  This  proposed  limit  on  the  take 
prohibitions  thus  encourages  states  to 
move  quickly  to  make  needed  changes 
in  fishery  management  so  that  listed 
ESUs  benefit  from  those  improvements 
and  protections  as  soon  as  possible. 

Process  for  Developing  FMEPs 

Prior  to  determining  that  any  state's 
new  or  amended  FMEP  is  sufficient  to 
eliminate  the  need  for  added  Federal 
protection,  NMFS  must  find  that  the 
plan  is  effective  in  addressing  the 
criteria  listed  here.  If  NMFS  finds  that 
an  FMEP  meets  those  criteria,  it  will 
then  enter  into  an  MOA  with  the  state 
which  will  set  forth  the  terms  of  the 
FMEP's  implementation  and  the  duties 
of  the  parties  pursucmt  to  the  FMEP.  A 
state  must  coiifer  annually  with  NMFS 
on  its  fishing  regulation  changes  to 
ensure  consistency  with  an  approved 
FMEP. 

NMFS  recognizes  the  importance  of 
providing  meaningful  opportunities  for 
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risks  increases  the  extinction 
exponentially. 

Thresholds  may  be  described 
differently  depending  on  the  parameter 
for  which  thresholds  are  being 
established.  Abundemce  and 
productivity  thresholds  may  consist  of  a 
single  value  or  a  range  of  values 
whereas  spatial  and  temporal 
distribution  and  genetic  diversity 
thresholds  may  consist  of  multiple 
values,  or  describe  a  pattern  or 
distribution  of  values.  For  example,  a 
hypothetical  abundance  threshold  might 
be  either  defined  as  5,000  spawners  per 
year  or  a  range  of  4,000-6.000  spawners 
per  year,  whereas  a  temporal 
distribution  threshold  might  be  defined 
as  a  pattern  of  spawning  timing 
occurring  from  mid-June  through 
August  with  random  variation  about 
that  time,  and  with  approximately  30 
percent  of  the  spawners  entering  in 
June,  50  percent  in  July  and  the 
remaining  20  percent  throughout 
August. 

Proposed  management  actions  must 
recognize  the  significant  differences  in 
risk  associated  with  these  two 
thresholds  and  respond  accordingly  in 
order  to  minimize  the  risks  to  the  long- 
term  sustainability  of  the  population(s). 
Harvest  actions  impacting  populations 
that  are  functioning  at  or  above  the 
viable  threshold  must  be  designed  to 
maintain  the  population  or  management 
unit  at  or  above  that  level.  For 
populations  shown  with  a  high  degree 
of  confidence  to  be  above  critical  levels 
but  not  yet  viable,  harvest  management 
must  not  appreciably  slow  the 
population's  achievement  of  viable 
function.  Harvest  actions  impacting 
populations  that  are  functioning  at  or 
below  critical  threshold  must  not 
appreciably  increase  the  genetic  and 
demographic  risks  facing  the  population 
and  must  be  designed  to  permit  the 
population's  achievement  of  viable 
function,  unless  the  plan  demonstrates 
that  such  an  action  will  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  ESU  as  a  whole  despite 
any  increased  risks  to  the  individual 
population.  Thresholds  represent  a  bemd 
of  functions  reflecting  the  reality  that 
populations  fluctuate  from  year  to  year 
because  of  natural  events  and 
variability.  The  biological  analysis 
required  to  arrive  at  viable  and  critical 
thresholds  will  be  more  or  less  intensive 
depending  on  data  availability  and 
changes.  After  initial  management 
strategies  are  developed,  annual 
abundance  data  will  be  an  extremely 
important  indicator  of  what  adjustments 
need  to  be  made.  Then,  as  monitoring 
adds  to  and  refines  the  data  regarding 
functioning  of  other  parameters,  these 


must  also  be  reviewed  on  a  regular  basis 
so  that  if  significant  changes  have 
occurred  in  run  timing,  phenotypic 
diversity  or  other  characteristics,  the 
harvest  strategy,  (and  if  appropriate, 
other  strategies)  will  be  adjusted  to 
respond  to  those  changes. 

(4)  Set  escapement  objectives  or 
maximum  exploitation  rates  for  each 
management  unit  or  population  based 
on  its  status,  and  a  harvest  program  that 
assures  not  exceeding  those  rates  or 
objectives.  While  the  term 
"exploitation"  may  suggest  a  purposeful 
intent  to  use  the  resoiuce,  it  is  used  here 
as  a  term  of  art  in  fishery  management 
indicating  that  all  fishery-related 
mortality  must  be  accounted  for.  In 
total,  the  combined  exploitation  across 
all  fisheries  and  management  units  must 
not  appreciably  reduce  the  likelihood  of 
recovery  of  the  ESU.  Management  of 
fisheries  where  artificially  propagated 
fish  predominate  must  not  compromise 
the  management  objectives  for 
commingled  natiirally  spawned 
populations  (those  supported  primarily 
by  natiu'al  production)  by  reducing  the 
likelihood  that  those  populations  will 
maintain  or  attain  viable  functional 
status,  or  by  appreciably  slowing 
attairunent  of  viable  function. 

(5)  Display  a  biologically  based 
rationale  demonstrating  that  the  harvest 
management  strategy  does  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  species  in 
the  wild.  The  effects  must  be  assessed 
over  the  entire  period  of  time  the 
proposed  harvest  management  strategy 
would  affect  the  population,  including 
effects  reasonably  certain  to  occur  after 
the  proposed  action  ceases. 

(6)  Include  effective  monitoring  and 
evaluation  programs  to  assess 
compliance,  effectiveness,  and 
parameter  validation.  At  a  minimum, 
harvest  monitoring  programs  must 
collect  catch  and  effort  data, 
information  on  escapements,  and 
information  on  biological  characteristics 
such  as  age,  fecimdity,  size  and  sex 
data,  and  migration  timing.  The 
complexity  and  frequency  of  the 
monitoring  program  should  be 
appropriate  to  the  scale  and  likely 
effects  of  the  action.  Angling  effort  and 
harvest  rates  may  be  monitored  with 
check  stations,  creel  censuses,  random 
surveys,  and  catch-card  returns. 
Spawning  grovmd  surveys  can  track 
trends  in  spawning  success  of  listed  fish 
and  proportion  of  hatchery-produced 
fish  spawning  nattually.  Adult  fish 
coimts  at  dams  and  weirs  can  provide 
estimated  total  numbers  of  returns,  the 
proportion  of  listed  to  nonlisted  fish, 
and  abundance  trends.  Surveys  of 
rearing  areas  and  downstream  migrant 
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■  traps  can  provide  estimates  of 
production  and  juvenile  abundance 
trends.  Estimates  of  the  niunber  of 
hatchery-produced  salmonids  and 
mortality  of  listed  fish  should  be 
monitored  during  the  season  and 
summarized  at  the  end  of  the  season  in 
an  annual  report  available  to  NMFS  and 
the  public. . 

(7)  Provide  for  evaluating  monitoring 
data  and  making  any  needed  revisions 
of  assumptions,  management  strategies, 
or  objectives.  The  FMEP  must  describe 
the  conditions  imder  which  revision 
will  be  made  and  the  processes  for 
accomplishing  those  revisions. 

(8)  Provide  for  effective  enforcement 
and  education.  Coordination  among 
involved  jurisdictions  is  an  important 
element  in  ensuring  regulatory 
effectiveness  and  coverage. 

(9)  Be  consistent  with  plans  and 
conditions  set  within  any  Federal  Coiul 
proceeding  with  continuing  jimsdiction 
over  tribal  harvest  allocations. 
Agreements  adopted  within  the  United 
States  V.  Washington  proceeding,  such 
as  the  Puget  Sound  Management  Plan 
(originally  approved  by  the  court  in 
1977;  most  recent  amendment  approved 
by  the  court  in  United  States  v. 
Washington,  626  F.  Supp.  1405,  1527 
(1985,  W.D.  Wash.)  mandate  that 
harvest  and  artificial  production 
management  actions  are  agreed  to  and 
coordinated  between  the  State  of 
Washington  and  the  Western 
Washington  treaty  tribes.  Where  joint 
agreement  is  required,  such  plans  will 
fall  imder  the  provisions  of  paragraphs 
(b)(6)(i)-(iv)  of  section  223.203 
contained  in  this  proposed  rule. 

Artificial  Propagation  Limit  on  the 
Take  Prohibitions 

NMFS  believes  that  in  some  cases  it 
may  not  be  necessary  and  advisable  to 
prohibit  take  with  respect  to  artificial 
production  programs,  including  use  of 
listed  salmonids  as  hatchery  broodstock, 
under  specific  circiunstances.  This  limit 
on  the  take  prohibitions  proposes  a 
mechanism  whereby  state  or  Federal 
hatchery  managers  may  obtain 
assurance  that  a  hatchery  and  genetic 
management  program  is  adequate  for 
protection  and  conservation  of  a 
threatened  salmonid  ESU.  The  state  or 
Federal  agency  would  develop  a 
Hatchery  and  Genetic  Management  Plan 
(HGMP)  containing  specific 
management  measiu-es  that  will 
minimize  and  adequately  limit  impacts 
on  listed  salmonids  and  promote  the 
conservation  of  the  listed  ESU,  and  then 
enter  into  an  MOA  with  NMFS  to 
ensure  adequate  implementation  of  the 
HGMP.  NMFS  believes  that  with  an 
adequate  HGMP  and  an  MOA  in  place. 


additional  Federal  protection  through 
imposition  of  take  prohibitions  on 
artificial  propagation  activities  would 
not  be  necessary  and  advisable  for 
conservation  of  the  threatened 
salmonids. 

Process  for  Developing  Hatchery  and 
Genetic  Management  Plans 

NMFS  will  evaluate  the  effectiveness 
of  state  or  Federal  HGMPs  in  addressing 
the  criteria  here.  If  the  HGMP  does  so 
adequately,  NMFS  will  then  enter  into 
an  MOA  with  the  state  or  complete  an 
ESA  section  7  considtation  with  a 
Federal  entity,  which  will  set  forth  the 
duties  of  the  parties  pursuant  to  the 
plan.  This  proposed  rule  provides  a 
mecheinism  whereby  NMFS  may  limit 
application  of  take  prohibitions  to 
broodstock  collection. 

NMFS  recognizes  the  importance  of 
providing  meaningful  opportunities  for 
public  review  of  chaft  HGMPs. 
Therefore,  prior  to  approving  new  or 
amended  HGMPs,  NMFS  will  make 
such  plans  available  for  public  review 
and  comment  for  a  period  of  not  less 
than  30  days.  Notice  of  the  availability 
of  such  draft  plans  will  be  published  in 
the  Federal  Register. 

Criteria  for  Evaluating  Hatchery  and 
Genetic  Management  Plans 

NMFS  will  evaluate  salmonid  HGMPs 
on  the  basis  of  criteria  that  are  designed 
to  minimize  take  and  adequately  limit 
take  and  promote  the  conservation  of 
the  listed  species.  The  criteria  by  which 
draft  HGMPs  will  be  evaluated  include 
the  following: 

(1)  Goals  and  Objectives  for  the 
Propagation  Program.  Each  hatchery 
program  must  have  clearly  stated  goals, 
performance  objectives,  and 
performance  indicators  that  indicate  the 
piupose  of  the  program,  its  intended 
results,  and  measurements  of  its 
performance  in  meeting  those  results. 
Goals  should  address  whether  the 
program  is  intended  to  meet 
conservation  objectives,  contributing  to 
the  ultimate  sustainability  of  natural 
spawning  populations,  and/or  intended 
to  augment  tribal>  recreational,  or 
commercial  fisheries.  Objectives  should 
enumerate  the  results  desired  from  the 
program  against  which  its  success  or 
failure  can  be  monitored. 

(2)  Maintenance  of  Viable 
Populations.  Listed  salmonids  may  be 
taken  for  broodstock  piuposes  only  if 
(A)  the  donor  population  is  cmrently  at 
or  above  viable  thresholds  and  the 
collection  will  not  reduce  the  likelihood 
that  the  population  remains  viable;  (B) 
the  donor  population  is  not  ciurently 
viable  but  the  sole  current  objective  of 
the  collection  program  is  to  enhance  the 


propagation  or  survival  of  the  listed 
ESU;  or  (C)  the  donor  population  is 
shown  with  a  high  degree  of  confidence 
to  be  above  critical  threshold  although 
not  yet  viable,  and  the  collection  will 
not  appreciably  slow  the  attainment  of 
viable  population  status. 

(3)  Prioritization  of  broodstock 
collection  programs.  Broodstock 
collection  programs  of  listed  salmonids 
shall  be  prioritized  on  the  following 
basis  depending  on  health,  abundance 
and  trends  in  the  donor  population:  (A) 
for  captive  brood  or  supplementation  of 
the  local  indigenous  population;  (B)  for 
supplementation  and  restoration  of 
similar,  at-risk,  natiu-al  populations 
within  the  same  ESU  or  for 
reintroduction  to  imderseeded  habitat; 
and  (C)  production  to  sustain  tribal, 
recreational  and  commercial  fisheries 
consistent  with  recovery  and 
maintenance  of  naturally-spawned 
populations.  The  primary  piupose  of 
broodstock  collection  programs  must  be 
to  reestablish  local  indigenous 
populations  and  to  supplement  and 
restore  existing  populations.  After  the 
species'  conservation  needs  are  met,  and 
when  consistent  with  survival  and 
recovery  of  the  species,  broodstock 
collection  programs  may  be  authorized 
by  NMFS  for  secondary  purposes,  such 
as  to  sustain  tribal,  recreational  and 
commercial  fisheries. 

(4)  Operational  Protocols.  An  HGMP 
must  include  comprehensive  protocols 
pertaining  to  fish  health;  broodstock 
collection;  broodstock  mating; 
incubation,  rearing  and  release  of 
juveniles;  disposition  of  hatchery 
adults;  and  catastrophic  risk 
management. 

(5)  Genetic  and  Ecological  Effects.  An 
HGMP  will  be  evaluated  based  on  best 
available  information  to  assure  the 
program  avoids  or  minimizes  any 
deleterious  genetic  or  ecological  effects 
on  natural  populations,  including 
disease  transfer,  competition,  predation, 
and  genetic  introgression  caused  by 
straying  of  hatchery  fish. 

(6)  Adequacy  of  Existing  Fishery 
Management  Programs  and  Regulations. 
An  HGMP  shall  describe 
interrelationships  and 
interdependencies  with  fisheries 
management.  The  combination  of 
artificial  propagation  programs  and 
harvest  management  must  be  designed 
to  provide  as  many  benefits  and  as  few 
biological  risks  as  possible  for  the  listed 
species.  HGMPs  for  programs  whose 
purpose  is  to  sustain  fisheries  must  not 
compromise  the  ability  of  FMEPs  or 
other  management  plans  to  achieve 
management  objectives  for  associated 
listed  populations. 
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[7]  Adequacy  ( tf  Hatchery  Facilities. 
Adequate  artifici  al  propagation  facilities 
must  exist  to  pre  perly  rear  progeny  of 
listed  broodstoct  to  maintain 
population  healtti,  maintain  population 
diversity,  and  to  avoid  hatchery- 
influenced  selec  ion  or  domestication. 

(8)  Availabilit] '  of  Effective  Monitoring 
Efforts.  Adequat  s  monitoring  and 
evaluation  must  exist  to  detect  and 
evaluate  the  success  of  the  hatchery 
program  and  an]  risks  to  or  impairment 
of  recovery  of,  tl  e  listed  ESU. 

(9)  Consistenc  f  with  Court  Mandates. 
An  HGMP  must  be  consistent  with 
plans  and  conditions  set  within  any 

ceeding  with 
ction  over  tribal 
s.  Agreements  adopted 
States  v.  Washington 
proceeding,  sucl  i  as  the  Puget  Sound 
Management  Pla  n  (originally  approved 
by  the  cotirt  in  1 977;  most  recent 
amendment  app  'oved  by  the  court  in 
United  States  v.  Washington,  626  F. 
Supp.  1405, 152  r  (1985,  W.D.  Wash.) 
mandate  that  haj  vest  and  artificial 
production  management  actions  are 
agreed  to  and  coordinated  between  the 
State  of  Washington  and  the  Western 
Washington  trewy  tribes.  Where  joint 
agreement  is  required,  such  plans  will 
fall  under  the  provisions  of  paragraphs 
(b)(6)(i)-(iv)  of  section  223.203  of  this 
proposed  rule. 

Take  of  Progeny  Resulting  from 
Hatchery/Natun  lUy-Spawned  Crosses 

NMFS'  "Interi  m  Policy  on  Artificial 
Propagation  of  F  acific  Salmon  Under 
the  Endangered  Species  Act,"  (58  FR 
17573,  April  5,  :  993)  provides  guidance 
on  the  treatment  of  hatchery  stocks  in 
the  event  of  a  listing.  Under  this  policy, 
"progeny  of  fish  from  listed  species  that 
are  propagated  a  rtificially  are 
considered  part  jof  the  listed  species  and 
are  protected  under  the  ESA." 
According  to  th«  interim  policy,  the 
progeny  of  such  hatchery/naturally 
spawned  crossed  or  natiually  spawned- 
naturally  spawned  crosses  would  also 
be  listed. 

In  its  listing  d  scisions  for  the  seven 
ESUs  subject  to  this  notification,  NMFS 
determined  that  it  was  not  necessary  to 
consider  the  arti  ficially  propagated 
progeny  of  inter  tional  hatchery/ 
naturally  spawn  ed  and  natmally 
spawned/natiu-ally  spawned  crosses  as 
listed  (except  in  cases  where  NMFS  has 
listed  the  hatchory  population  as  well). 
NMFS  believes  t  desirable  to 
incorporate  nati  irally  spawmed  fish  into 
the  hatchery  po  julations  to  ensure  that 
their  genetic  an  I  life  history 
characteristics  c  o  not  diverge 
significantly  fro  tn  the  nat\ually 
spawned  populi  itions.  Prior  to  any 


intentional  use  of  threatened  salmonids 
for  hatchery  broodstock,  an  approved 
HGMP  must  be  in  place  to  ensure  that 
native,  natvually  spawned  populations 
are  conserved. 

Limits  on  the  Take  Prohibitions  for 
Joint  Tribal/State  Plans  Developed 
within  United  States  v.  Washington  or 
United  States  v.  Oregon 

Conciurent  with  this  proposed  rule, 
NMFS  proposes  a  limit  on  the  take 
prohibitions  for  actions  in  accord  with 
any  tribal  resource  management  plan 
that  the  Secretary  has  determined  will 
not  appreciably  reduce  the  likelihood  of 
siuvival  and  recovery  of  a  threatened 
ESU.  That  proposal  is  published 
elsewhere  in  the  Proposed  Rules  section 
of  this  Federal  Register  issue.  Non-tribal 
salmonid  management  within  the  Puget 
Sound  and  Columbia  River  areas  is 
profoundly  influenced  by  the  tribal 
rights  of  numerous  Indian  tribes  in  the 
Northwest  and  must  be  responsive  to 
the  court  proceedings  interpreting  and/ 
or  defining  those  tribal  interests. 
Various  orders  of  the  United  States  v. 
Washington  covut,  such  as  the  Puget 
Sound  Salmon  Management  Plan 
(originally  approved  by  the  court  in 
1977;  most  recent  amendment  approved 
by  the  coiut  in  United  States  v. 
Washington,  626  F.  Supp.  1405,  1527 
(1985,  W.D.  Wash.)  mandate  that  many 
aspects  of  fishery  management, 
including,  but  not  limited  to,  harvest 
and  artificial  production  actions  be 
agreed  to  and  coordinated  between  the 
State  of  Washington  and  the  Western 
Washington  Treaty  tribes.  The  State  of 
Washington,  affected  tribes,  other 
interests,  and  affected  Federal  agencies 
are  all  working  toward  an  integrated  set 
of  management  strategies  and  strictures 
that  will  respond  to  the  biological,  legal 
and  practicsd  realities  of  salmonid 
issues  in  Puget  Sound,  including  tribal 
rights  and  NMFS'  ESA  responsibilities 
to  conserve  listed  species.  Similar 
principles  are  equally  applicable  within 
the  Coliunbia  River  basin  where  the 
States  of  Oregon,  Washington,  Idaho, 
and  five  treaty  tribes  work  within  the 
framework  cmd  jurisdiction  of  United 
States  v.  Oregon. 

NMFS,  therefore,  proposes  this  limit 
on  the  take  prohibitions  to 
accommodate  any  resource  management 
plan  developed  jointly  by  the  States  and 
the  Tribes  (joint  plan)  within  the 
continuing  jursidiction  of  United  States 
v.  Washington,  or  of  United  States  v. 
Oregon,  the  on-going  Federal  court 
proceedings  to  enforce  and  implement 
reserved  treaty  fishing  rights.  Such  a 
plan  would  be  developed  and  reviewed 
under  the  govemment-to-govemment 
processes  of  the  general  tribal  exception 


(including  technical  assistance  from 
NMFS  in  evaluating  impacts  on  listed 
salmonids).  Before  the  take  prohibitions 
would  be  determined  not  to  apply  to  a 
joint  plan,  the  Secretary  must  determine 
that  implemenation  and  enforcement  of 
the  plan  will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  species.  Before  making  that 
determination  for  joint  fishery 
management  or  hatchery  and  genetic 
management  plans  the  Secretary  must 
solicit  and  consider  public  comment  on 
how  any  fishery  management  plan 
addresses  the  criteria  in  §  223.203(b)(4) 
of  this  proposed  rule,  or  how  any 
hatchery  and  genetic  management  plan 
addresses  the  criteria  in  §  223.203(b)(5)    . 
of  this  proposed  rule.  The  Secretary 
shall  publish  notice  of  any 
determination  regarding  a  joint  plan, 
with  a  discussion  of  the  biological 
analysis  underlying  that  determination, 
in  the  Federal  Register. 

Limits  on  the  Take  Prohibitions  for 
Scientific  Research 

In  carrying  out  their  responsibilities, 
state  fishery  management  agencies  in 
Washington  and  Oregon  conduct  or 
permit  a  wide  range  of  scientific 
research  activities  on  various  fisheries, 
including  monitoring  and  other  studies 
on  salmonids  which  occur  in  the  seven 
threatened  salmonid  ESUs  considered 
in  this  proposed  rule.  NMFS  finds  these 
activities  vital  for  improving  our 
imderstanding  of  the  status  and  risks 
facing  salmonids  and  other  listed 
species  of  anadromous  fish  that  occur  in 
overlapping  habitat,  and  provide  critical 
information  for  assessing  the 
effectiveness  of  ciirrent  and  futvue 
management  practices.  In  general, 
NMFS  concludes  such  activities  vdll 
help  to  conserve  the  listed  species  by 
furUiering  our  understanding  of  the 
species'  life  history  and  biological 
requirements,  and  that  state  biologists 
and  cooperating  agencies  carefully 
consider  the  benefits  and  risks  of 
proposed  research  before  approving  or 
undertaking  such  projects.  NMFS 
concludes  diat  it  is  not  necessary  or 
advisable  to  impose  additional 
protections  on  such  research  through 
imposition  of  Federal  take  prohibitions. 
Therefore,  in  this  dociunent,  NMFS 
proposes  not  to  apply  take  prohibitions 
to  scientific  research  activities  xmder  the 
following  circumstances. 

Research  activities  that  involve 
planned  sacrifice  or  manipulation  of,  or 
will  necessarily  result  in  injury  to  or 
death  of,  listed  salmonids  come  within 
this  exception  only  if  the  state  submits 
an  annual  report  listing  all  scientific 
reseairch  activities  involving  such 
activities  planned  for  the  coming  year, 
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for  NMFS'  review  and  approval.  Such 
reports  shall  contain  (1)  an  estimate  of 
the  total  take  anticipated  from  such 
research;  (2)  a  description  of  study 
designs,  including  a  justification  for 
taking  the  species;  (3)  a  description  of 
the  techniques  to  be  used;  and  (4)  a 
point  of  contact.  Research  involving 
planned  sacrifice  or  manipulation  of,  or 
which  will  necessarily  result  in  injury 
to  or  death  of  listed  Scdmonids  must  be 
conducted  by  employees  or  contractors 
of  the  state  fishery  management  agency, 
or  as  part  of  a  coordinated  monitoring 
and  research  program  overseen  by  that 
agency.  Any  research  using 
electrofishing  gear  in  waters  known,  or 
expected  to  contain,  listed  salmonids,  is 
within  this  exception  only  if  it  complies 
with  "Guidelines  for  Electrofishing 
Waters  Containing  Salmonids  Listed 
Under  the  Endangered  Species  Act" 
(NMFS,  1998).  Otherwise,  electrofishing 
research  requires  an  ESA  section  10 
research  permit  from  NMFS  prior  to 
commencing  operations.  NMFS 
welcomes  comment  on  these  guidelines, 
which  are  available  (see  ADDRESSES), 
diuring  the  comment  period  for  this 
proposed  rule. 

The  state  must  aimually  provide 
NMFS  with  the  results  of  scientific 
research  activities  that  involve  directed 
take  of  listed  salmonids,  including  a 
report  of  the  amount  of  direct  take 
resulting  from  the  studies  and  a 
simunary  of  the  results  of  such  studies. 

A  state  may  conduct  and  may 
authorize  non-state  parties  to  conduct 
research  activities  that  may  result  in 
incidental  take  of  listed  salmonids 
under  the  following  conditions.  The 
state  shall  submit  to  NMFS  annually,  for 
its  review  and  approval,  a  report  listing 
all  scientific  research  activities 
permitted  that  may  incidentally  take 
listed  salmonids  diu-ing  the  coming 
year.  In  that  annual  report,  the  state 
must  also  report  the  amount  of 
incidental  t^e  of  listed  salmonids 
occurring  in  the  previous  year's 
scientific  research  activities,  and 
provide  a  summary  of  the  results  of 
such  research.  Interested  parties  may 
request  a  copy  of  these  annual  reports 
from  NMFS  (see  ADDRESSES). 

Habitat  Restoration  Limits  on  the  Take 
Prohibitions 

NMFS  considers  a  "habitat  restoration 
activity"  to  be  an  activity  whose 
primary  purpose  is  to  restore  natural 
aquatic  or  riparian  habitat  processes  or 
conditions;  it  is  an  activity  which  would 
not  be  undertaken  but  for  its  restoration 
purpose.  NMFS  does  not  consider 
herbicide  applications  or  artificial  bank 
stabilization  to  be  restoration  activity. 


Certain  habitat  restoration  activities 
are  likely  to  contrib^ute  to  conserving 
listed  salmonids  without  significant 
risks,  and  NMFS  concludes  that  it  is  not 
necessary  and  advisable  to  impose  take 
prohibitions  on  those  activities  when 
conducted  in  accordance  with 
appropriate  standards  and  guidelines. 
Projects  plaimed  and  carried  out  based 
on  at  least  a  watershed-scale  analysis 
and  conservation  plan,  and,  where 
practicable,  a  sub-basin  or  basin-scale 
analysis  and  plan,  are  likely  to  be  the 
most  beneficial.  NMFS  strongly 
encourages  local  efforts  to  conduct 
watershed  assessments  to  identify  what 
problems  are  impairing  watershed 
function,  and  to  plan  for  watershed 
restoration  or  conservation  in  reliance 
on  that  assessment.  Without  the 
overview  a  watershed-level  approach 
provides,  habitat  efforts  are  likely  to 
focus  on  "fixes"  that  may  prove  short- 
lived, or  even  detrimental,  because  the 
underlying  processes  that  are  causing  a 
particular  problem  have  not  been 
addressed. 

This  proposed  rule,  therefore, 
provides  that  ESA  section  9(a)  take 
prohibitions  will  not  apply  to  habitat 
restoration  activities  foimd  to  be  part  of, 
and  conducted  pursuant  to,  a  state- 
approved  watershed  conservation  plan 
with  which  NMFS  concurs.  The  state  in 
which  the  activity  occius  must 
determine  in  writing  whether  a 
watershed  plan  has  been  formulated  in 
accordance  with  NMFS-approved  state 
watershed  conservation  plan  guidelines, 
and  forward  any  positive  finding  for 
NMFS'  conciurence.  NMFS  will  work 
with  interested  states  in  developing 
guidelines  that  meet  the  criteria  and 
standards  set  forth  here.  If  NMFS  finds 
they  meet  those  criteria  and  standards, 
nMFS  will  then  certify  this 
determination  in  writing  to  the  state. 
Such  a  plan  will  contain  adequate 
safeguards  such  that  no  additional 
Federal  protections  through  imposition 
of  take  prohibitions  on  actions  in  accord 
with  the  plan  is  necessary  and  advisable 
for  conservation  of  the  listed  salmonids. 

While  criteria  and  plans  are  being 
.  developed,  this  proposed  rule  would 
not  apply  the  take  prohibitions  to 
several  habitat  restoration  activities  if 
carried  out  in  accord  with  the 
conditions  described  here,  and  with  any 
required  state  or  Federal  reviews  or 
permits.  Until  watershed  conservation 
plans  formulated  in  accord  with  NMFS- 
approved  state  watershed  conservation 
plan  guidelines  are  in  place,  but  for  no 
longer  than  2  years,  ESA  section  9  take 
prohibitions  will  not  apply  to  the 
following  restoration  activities  when 
conducted  in  accord  with  the  listed 
conditions  and  guidance.  More  complex 


restoration  activities  such  as  habitat 
construction  projects  or  channel 
alterations  require  project  by  project 
technical  review  at  least  until  watershed 
planning  is  complete. 

Applicable  state  guidance  includes 
the  Oregon  Road/Stream  Crossing 
Restoration  Guide:  Spring  1999.  selected 
portions  (cited  here)  of  the  Oregon 
Aquatic  Habitat  Restoration  and 
Enhancement  Guide  (1999);  the 
Washington  Department  of  Fish  and 
Wildlife.  (WDFW)  Habitat  and  Lands 
Environmental  Engineering  Division 's 
Fish  Passage  Design  at  Road  Culverts, 
March  3,  1999;  Washington 
Administrative  Code  rules  for  Hydraulic 
Project  Approval;  and  Washington's 
Integrated  Streambank  Protection 
Guidelines,  June,  1998.  Under  those 
conditions  and  where  consistent  with 
any  other  state  or  Federal  laws  and 
regulations,  NMFS  proposes  not  to 
apply  take  prohibitions  to  the  following 
habitat  restoration  activities: 

1.  Riparian  zone  planting  or  fencing. 
Conditions:  no  in-water  work;  no 
sediment  runoff  tp  stream;  native 
vegetation  only;  fence  placement 
consistent  with  standards  in  the  Oregon 
Aquatic  Habitat  Restoration  and 
Enhancement  Guide  (1999). 

2.  Livestock  water  development  off- 
channel.  Conditions:  no  modification  of 
bed  or  banks;  no  in-water  structures 
except  minimiun  necessary  to  provide 
source  for  off-channel  watering;  no 
sediment  runoff  to  stream;  diversion 
adequately  screened;  diversion  in 
accord  with  state  law  and  has  no  more 
than  de  minimus  impacts  on  flows  that 
are  critical  to  fish;  diversion  quantity 
shall  never  exceed  10  percent  of  current 
flow  at  any  moment,  nor  reduce  any 
established  instream  flows. 

3.  Large  wood  (LW)  or  boulder 
placement.  Conditions:  does  not  apply 
to  LW  placement  associated  with  basal 
area  credit  in  Oregon.  No  heavy 
equipment  allowed  in  stream;  work 
limited  to  any  state  in-water  work 
season  guidelines  established  for  fish 
protection,  or  if  there  are  none,  limited 
to  summer  low-flow  season  with  no 
work  from  the  start  of  adult  migration 
through  the  end  of  juvenile 
outmigration.  Wood  placement  projects 
should  rely  on  the  size  of  wood  for 
stability  and  may  not  use  permanent 
anchoring  including  rebar  or  cabling 
(these  would  require  ESA  section  7 
consultation  or  an  ESA  section  10 
permit)(biodegradable  manila/ sisal  rope 
may  be  used  for  temporary 
stabilization).  Wood  length  should  be  at 
least  two  times  the  bankfull  stream 
width  (1.5  times  the  bankfull  width  for 
wood  with  rootwad  attached)  and  meet 
diameter  requirements  and  stream  size 
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and  slope  requ  rements  outlined  in  A 
Guide  to  Plach  g  Large  Wood  in 
Streams,  Oregc  n  Department  of  Forestry 
and  Departmei  t  of  Fish  and  Wildlife, 
May,  1995.  LW  placement  must  be 
either  associat(  d  with  an  intact,  well- 
vegetated  ripai  ian  area  which  is  not  yet 
mature  enough  to  provide  LW;  or 
accompanied  hy  a  riparian  revegetation 
project  adjacen  t  or  upstream  that  will 
provide  LW  wien  mature.  Placement  of 
boulders  only '  vhere  human  activity  has 
created  a  bedrc  ck  stream  situation  not 
natural  to  that  stream  system,  where  the 
stream  segmen ;  would  normally  be 
expected  to  have  boulders,  and  where 
lack  of  bouldei  structure  are  major 
contributing  fa  :tors  to  the  decline  of  the 
stream  fisherie  5  in  the  reach.  Boulder 
placement  pro  ects  within  this 
exception  mus  rely  on  size  of  boulder 
for  stability,  nc  t  on  any  artificial  cabling 
or  other  devices.  See  applicable 
guidance  in  Oiegon  Aquatic  Habitat 
Restoration  an  d  Enhancement  Guide 
(1999). 

4.  Correcting  road/stream  crossings, 
including  culv  }rts,  to  allow  or  improve 
fish  passage.  S  se  Washington 
Department  of  Fish  and  Wildlife's 
(WDFW)  Fish  .  ^assage  Design  at  Road 
Culverts.  Marc  i  3,  1999;  Oregon  Road/ 
Stream  Crossii  g  Restoration  Guide: 
Spring  1999. 

5.  Repair,  m  lintenance,  upgrade  or 
decommission  ng  of  roads  in  danger  of 
failure.  All  wo  rk  to  be  done  in  dry 
season;  prever  t  any  sediment  input  into 
streams. 

6.  Salmonid  carcass  placement. 
Carcass  placer  lent  should  be  considered 
only  where  nu  mbers  of  spawners  are 
substantially  h  elow  historic  levels. 
Follow  applici  ble  guidelines  in  Oregon 
Aquatic  Habihit  Restoration  and 
Enhancement  Guide  (1999),  including 
assuring  that  t  le  proposed  source  of 
hatchery  carca  sses  is  from  the  same 
watershed  or  r  ver  basin  as  the  proposed 
placement  loci  tion.  To  prevent 
introduction  o  diseases  from 
hatcheries,  sut  h  as  Bacterial  Kidney 
Disease,  carca;  ses  must  be  approved  for 
placement  by  i  i  state  fisheries  fish 
pathologist. 

These  short  term  "exceptions" 
describe  habit;  it  restoration  activities 
that  are  likely  to  promote  conservation 
of  listed  salmc  nids  with  relatively  small 
risk  negative  i  npacts.  If  conducted  in 
accord  with  th  e  limitations  described 
earlier,  NMFS  concludes  it  is  not 
necessary  and  advisable  to  provide 
additional  Fee  eral  protections  through 
imposition  of  ake  prohibitions  on  these 
restoration  actions.  Thus,  these  habitat 
restoration  act  ivities  can  proceed  over 
the  next  2  yea  s  without  the  need  for 
ESA  section  1  )  permit  coverage.  Before 


undertaking  other  habitat  restoration 
activities  the  project  coordinator  should 
contact  NMFS  to  determine  whether  the 
project  can  be  conducted  in  such  a  way 
as  to  avoid  take.  If  not,  NMFS  will 
recommend  that  a  section  10  incidental 
take  permit  be  obtained  before 
proceeding.  If  the  project  involves 
action,  permitting  or  funding  by  a 
Federal  agency,  ESA  coverage  would 
occur  through  section  7  consultation. 

After  a  watershed  conservation  plan 
has  been  approved,  only  activities 
conducted  pursuant  to  the  plan  fall 
outside  the  scope  of  the  ESA  section  9 
take  prohibitions.  If  no  watershed 
conservation  plan  has  been  approved  by 
2  years  after  publication  of  the  final  rule 
in  the  Federal  Register,  then  section  9 
take  prohibitions  will  apply  to 
individual  habitat  restoration  activities 
just  as  to  all  other  habitat-affecting 
activities. 

Criteria  for  Evaluating  Watershed 
Conservation  Plan  Guidelines 

NMFS  will  evaluate  state  watershed 
conservation  plan  guidelines  based 
upon  the  standards  defined  here,  which 
include  criteria  derived  from  those  used 
for  evaluating  applications  for 
incidental  take  permits,  found  at 
§  222.307(c)  of  this  chapter.  Guidelines 
must  result  in  plans  that: 

(1)  Consider  the  status  of  the  affected 
species  and  populations. 

(2)  Design  and  sequence  restoration 
activities  based  upon  information 
obtained  from  an  overall  watershed 
assessment. 

(3)  Prioritize  restoration  activities 
based  on  information  from  watershed 
assessment. 

(4)  Evaluate  the  potential  severity  of 
direct,  indirect  and  cumulative  impacts 
on  the  species  and  habitat  as  a  result  of 
the  activities  the  plan  would  allow. 

(5)  Provide  for  effective  monitoring. 
This  criterion  requires  that  the 
effectiveness  of  activities  designed  to 
improve  natural  watershed  function  will 
be  evaluated  through  appropriate 
monitoring  and  that  monitoring  data 
will  be  analyzed  to  help  develop 
adaptive  management  strategies. 
Successful  monitoring  requires 
identification  of  the  problem, 
identification  of  the  appropriate 
solution  to  the  problem,  and 
determination  of  the  effectiveness  of  the 
solution  over  a  period  of  time  in 
increasing  productivity  of  the  listed 
salmonids. 

(6)  Use  best  available  technology. 
Since  the  language  of  part  §  222  of  this 
chapter  contemplates  activities 
unrelated  to  habitat  restoration,  it 
applies  "best  available  technology"  only 
to  minimizing  and  mitigating  incidental 


effects.  For  this  application,  NMFS 
makes  the  logical  extension  of  also 
applying  "best  available  technology"  to 
the  restoration  activities  per  se. 
Guidelines  must  ensxu-e  that  plans  will 
represent  the  most  recent  developments 
in  the  science  and  technology  of  habitat 
restoration,  and  use  adaptive 
management  to  incorporate  new  science 
and  technology  into  plans  as  they 
develop,  and  where  appropriate, 
provide  for  project  specific  review  by 
disciplines  such  as  hydrology, 
geomorphology,  etc. 

(7)  Assure  that  any  taking  resulting 
from  implementation  will  be  incidental. 

(8)  Require  the  state,  local 
government,  or  other  responsible  entity 
to  monitor,  minimize  and  mitigate  the 
impacts  of  any  such  taking  to  the 
maximum  extent  practicable. 

(9)  Will  not  result  in  long-term 
adverse  impacts.  Implementation  may 
cause  some  short-term  adverse  impacts, 
and  plans  must  evaluate  the  ability  of 
affected  ESUs  to  withstand  those 
impacts.  Guidelines  and  plans  must 
assure  that  habitat  restoration  activities 
will  be  consistent  with  the  restoration 
and  persistence  of  natural  habitat 
forming  processes. 

(10)  Assure  that  the  safeguards 
required  in  watershed  conservation 
plans  will  be  funded  and  implemented. 

NMFS  recognizes  the  importance  of 
providing  meaningful  opportunities  for 
public  review  of  watershed  conservation 
plan  guidelines.  Therefore,  prior  to 
certifying  such  guidelines,  NMFS  will 
make  the  guidelines  available  for  public 
review  and  comment  for  a  period  of  not 
less  than  30  days.  Notice  of  the 
availability  of  such  draft  guidelines  will 
be  published  in  the  Federal  Register. 
Notice  will  also  be  sent  to  parties 
expressing  an  interest  in  these 
guidelines.  Parties  interested  in 
receiving  notification  should  contact 
NMFS  (see  ADDRESSES). 

Water  Diversion  Screening  Limit  on  the 
Take  Prohibitions 

A  widely  recognized  cause  of 
mortality  among  anadromous  fish  is 
operation  of  water  diversions  without 
adequate  screening.  Juveniles  may  be 
sucked  or  attracted  into  diversion 
ditches  where  they  later  die  from  a 
variety  of  causes,  including  stranding. 
Adult  and  juvenile  migration  may  be 
impaired  by  diversion  structures, 
including  push-up  dams.  Juveniles  are 
often  injured  and  killed  through 
entTciinment  in  piunping  facilities  or 
impingement  on  inadequate  screens, 
where  water  pressure  and  mechanical 
forces  are  often  lethal. 

State  laws  and  Federal  programs  have 
long  recognized  these  problems  in 
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varying  ways,  and  encouraged  or 
required  adequate  screening  of 
diversion  ditches,  structures,  and 
pumps  to  prevent  much  of  the 
anadromous  fish  loss  attributable  to  this 
cause.  Nonetheless,  large  numbers  of 
diversions  are  not  adequately  screened 
and  remain  a  threat,  particularly  to 
juvenile  salmonids,  and  elimination  of 
that  source  of  injiuy  or  death  is  vital  to 
conservation  of  listed  salmonids. 

Therefore,  this  proposed  rule 
encom-ages  all  diverters  to  move  quickly 
to  provide  adequate  screening  or  other 
protections  for  their  diversions,  by  not 
applying  take  prohibitions  to  any 
diversion  screened  in  accord  with 
NMFS'  Juvenile  Fish  Screening  Criteria, 
Northwest  Region,  Revised  February  16, 
1995,  with  Addendum  of  May  9,  1996 
(available  by  contacting  ADDRESSES). 
Compliance  with  these  criteria  will 
address  the  problems  associated  with 
water  diversions  lacking  adequate 
screening.  If  a  diversion  is  screened, 
operated  and  maintained  consistent 
with  those  NMFS  criteria,  NMFS 
concludes  that  adequate  safeguards  will 
be  in  place  such  that  no  additional 
Federal  protection  (with  respect  to 
method  of  diversion)  through 
imposition  of  take  prohibitions  is 
necessary  and  advisable  for 
conservation  of  listed  salmonids. 
Written  acknowledgment  from  NMFS 
engineering  staff  is  needed  to  establish 
that  screens  are  in  compliance  with  the 
criteria. 

The  proposed  take  prohibitions  woidd 
not  apply  to  physical  impacts  on  listed 
fish  due  to  entrainment  or  similar 
impacts  of  the  act  of  diverting,  so  long 
as  the  diversion  has  been  screened 
according  to  NMFS  criteria  and  is  being 
properly  maintained.  The  take 
prohibitions  would  apply  to  take  that 
may  be  caused  by  instream  flow 
reductions  associated  with  operation  of 
the  water  diversion  facility,  and  impacts 
caused  by  instedlation  of  the  water 
diversion  facility,  such  as  dewatering/ 
bypass  of  the  stream  or  in-water  work. 
Such  take  remains  subject  to  the 
prohibitions  of  §  223.203(a). 

Routine  Road  Maintenance  Limit  on  the 
Take  Prohibitions 

The  Oregon  Department  of 
Transportation  (ODOT)  is  responsible 
for  the  extensive  existing  transportation 
infrastructiu-e  represented  by  the 
Oregon's  state  highway  system.  ODOT 
maintenance  and  environmental  staff 
have  worked  with  NMFS  for  more  than 
a  year  toward  performing  routine  road 
maintenance  activities  within  the 
constraints  of  the  ESA  and  the  Clean 
Water  Act,  while  carrying  out  the 
agency's  fundamental  mission  to 


provide  a  safe  and  effective 
transportation  system.  That  work  has 
resulted  in  a  program  that  greatly 
improves  protections  for  listed 
salmonids  with  respect  to  the  range  of 
routine  maintenance  activities, 
minimizing  their  impacts  on  receiving 
streams.  The  Association  of  Oregon 
Counties  and  the  City  of  Portland 
participated  in  some  of  the  later 
discussions  of  needed  measures  and 
processes.  ODOT's  program  includes  its 
Maintenance  of  Water  Quality  and 
Habitat  Guide  dated  Jime,  1999  (Guide) 
and  a  number  of  supporting  policies  and 
practices,  including  a  strong  training 
program,  accountability  mechanisms, 
close  regional  working  relationships 
with  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  biologists,  two  ODFW 
staff  whose  time  is  fully  dedicated  to 
work  with  ODOT,  a  biologist  dedicated 
full  time  to  work  with  NMFS  on 
transportation  issues,  and  several 
ongoing  research  projects. 

The  Director  of  ODOT  has  committed 
that  ODOT  will  implement  the  Guide, 
including  training,  dociunentation  and 
accountability  features  that  are 
described  in  the  introduction  to  the 
dociunent  (letter  from  Grace  Crunican  to 
Will  Stelle,  dated  June  30,  1999).  The 
guide  governs  the  manner  in  which 
crews  should  proceed  on  a  wide  variety 
of  routine  maintenance  activities, 
including  surface  and  shoulder  work, 
ditch,  bridge,  and  culvert  maintenance, 
snow  and  ice  removal,  emergency 
maintenance,  mowing,  brush  control 
and  other  vegetation  management.  The 
program  directs  activity  toward 
favorable  weather  conditions,  increases 
attention  to  erosion  control,  prescribes 
appropriate  equipment  use,  governs 
disposal  of  vegetation  or  sediment 
removed  from  roadsides  or  ditches,  and 
includes  other  improved  protections  for 
listed  salmonids,  as  well  as  improving 
habitat  conditions  generally.  Routine 
road  maintenance  conducted  in 
compliance  with  the  ODOT  program 
will  adequately  address  the  problems 
potentially  associated  with  such 
activity.  In  other  words,  the  Guide 
provides  adequate  safeguards  for  listed 
salmonids.  Furthermore,  extension  of 
the  take  prohibitions  to  these  activities 
would  not  provide  meaningful, 
increased  protection  for  listed 
salmonids.  In  sum,  NMFS  does  not  find 
it  necessary  and  advisable  to  apply  take 
prohibitions  to  routine  road 
maintenance  work  performed  consistent 
with  the  Guide.  The  Guide  governs  only 
routine  maintenance  activities  of  ODOT 
staff.  Other  activities,  including  new 
construction,  major  replacements,  or 
activity  for  which  a  U.S.  Army  Corps  of 


Engineers  (COE)  permit  is  required,  are 
not  covered  by  the  routine  maintenance 
program  and  therefore  would  be  subject 
to  the  take  prohibitions. 

NMFS  realizes  that  in  many 
circumstances  the  Guide  includes 
language  that  could  compromise  the 
protections  otherwise  offered,  through 
phrases  such  as  "where  possible", 
"where  feasible"  or  "where 
practicable."  Although,  as  a  general       » 
rule,  such  language  creates  an 
imacceptable  level  of  ambiguity  or 
uncertainty  for  a  program  being 
recognized  within  the  ESA,  a  variety  of 
circumstances  constrain  and  limit  that 
uncertainty  in  the  case  of  OEKDT's 
routine  maintenance  program.  Foremost 
is  that  ODOT  intends  these 
discretionary  phrases  to  be  exercised 
only  where  a  physical,  safety,  weather, 
equipment  or  other  hard  constraint 
makes  it  impossible  to  follow  a  Best 
Management  Practice  (BMP)  to  the 
letter.  ODOT  has  explained  this  in  the 
Guide,  making  clear  that  the 
discretionary  language  is  not  included 
to  create  flexibility  for  the  convenience 
of  the  crew  or  for  ease  of  operation. 
ODOT  is  striving  in  its  training  program 
to  have  all  crews  imderstand  that  point, 
and  to  provide  examples  of  appropriate 
and  inappropriate  application  of  those 
discretionary  phrases.  As  an  example  of 
appropriate  use,  the  Guide  states  that 
ODOT  will  "where  feasible,  schedule 
sweeping  during  damp  weather,  to 
minimize  dust  production."  ODOT 
crews  strive  to  follow  that.  However, 
debris  on  the  road  at  other  times  may 
require  that  ODOT  sweep  a  road 
regardless  of  road  moistine,  to  ensure  a 
safe  surface.  ODOT  would  then  proceed 
with  sweeping  as  necessary,  using  other 
applicable  minimization  and  avoidance 
prar  tices. 

Further,  ODOT  crews  imdergo 
extensive  and  regular  training,  and  are 
increasingly  focused  on  environmental 
considerations  and  compliance  as  a  core 
agency  value  and  consideration.  ODOT 
is  testing  new  ideas  for  enhancing  "* 

feedback  from  crews  to  managers  and 
policy  staff.  One  proposal  establishes 
environmental  leaders  on  each  crew 
who  then  meet  regularly  to  address 
successes  and  failures.  Information  from 
that  group  would  then  be  fed  into  a 
monthly  regional  meeting  for 
identification  of  needed  adjustments, 
and  then  on  to  quarterly  management 
reviews.  While  this  system  is  not  in 
place,  it  demonstrates  ODOT's 
determination  to  find  and  use  practical 
feedback  mechanisms  to  enhance  the 
routine  maintenance  program  as  well  as 
other  ODOT  programs. 

In  sensitive  resource  areas,  the 
possibilities  of  exercising  discretionary 
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flexibility  are  iulher  constrained  by  a 
new  tool  that '.  las  been  implemented  in 
southern  Oregan,  will  shortly  be  in 
place  in  the  ndrth  coast  region,  and 
completed  thr  )ughout  Oregon  in  2002. 
The  agency  is  working  to  prepare 
detailed  maps  identifying  any  known 
sensitive  resoi  irce  sites  that  occur 
within  ODOT  rights  of  way.  ODOT  is 
mapping  dom  nant  land  cover, 
functional  ove  rstory  values,  late 
successional  s  age,  riparian  management 
areas,  presenc ;  of  contiguous  riparian 
areas,  salmoni  d  presence,  spawning, 
rearing,  offchannel  areas,  tributaries, 
wetlands,  and  other  resource  issues. 
This  mapping  does  not  delineate 
boundaries  or  provide  presence  or 
absence  of  spe  cies,  but  rather 
inventories  kn  own  resources  within 
ODOT'S  right!  of  way. 

A  resource  i  nap  and  a  restricted 
activity  map  a  re  being  produced  for 
each  road,  by  nile  point  and  global 
position  syste  n  coordinate.  The 
restricted  acti'  rity  maps  are  coordinated 
with  ODOT  m  aintenance  staff  and  will 
allow  ODOT  s  taff  the  knowledge  to 
adjust  their  ac  tivities  based  on  resource 
information.  '  Jo  restriction'  areas 
indicate  that  r  o  known  resoiu-ce  of 
concern  has  b  sen  identified  in  the  area, 
and  routine  m  lintenance  can  occur 
using  the  Guic  e.  A  'Caution'  value 
indicates  the  1  jiown  presence  of  one  or 
more  resoiuce  s  in  the  general  work  area, 
and  maintena;  ice  crews  should  increase 
their  awareneiis  of  their  activities, 
perhaps  conta  :ting  region 
environmenta  staff.  The  district 
Integrated  Pes  t/Vegetation  Management 
Plan  and  the  ( luide  will  direct  activities. 
The  'Restricte  i  value'  indicates  that  a 
resource  of  co  ncern  is  known  to  be 
present  withii  i  the  right  of  way  and 
consultation  \  ath  technical  staff  needs 
to  occuj  prior  to  any  work  or  ground 
disturbing  act  vity. 

With  a  full-  ime  staff  person  at  NMFS 
dedicated  to  c  Dordination  and 
communicati(  n  with  ODOT  staff  on  a 
regular  basis  i  nd  participation  in 
monthly  and  i  [uarterly  review  meetings, 
NMFS  is  assu  ed  of  regular  feedback  on 
how  the  progi  am  is  operating.  That 
feedback  will  provide  information  on 
the  frequency  and  nature  of  any 
deviations  fro  n  the  practices  specified 
in  the  Guide,  f  at  some  time  in  the 
future  that  de  licated  staff  position  is  no 
longer  availal  le,  then  NMFS  and  ODOT 
will  have  to  fi  nd  another  means  of 
assuring  that  eedback  or  amend  the 
program  appr  jpriately  to  keep  it  within 
the  exception 

Finally,  thr  )ugh  annual  reporting  of 
external  com  ilaints  and  their  outcomes, 
ODOT  will  ic  sntify  needed 
"modificatioi  s  of,  or  improvements  to" 


any  of  the  minimization/avoidance 
measures  and  has  committed  to  making 
changes  to  the  measures  as  necessary. 
Likewise,  ODOT  will  incorporate 
changes  reflecting  new  scientific 
information  and  new  techniques  and 
nifltoriflJs 

ODOT  will  notify  NMFS  of  any 
changes  to  the  ODOT  guidance,  and 
before  NMFS  determines  that  the  take 
prohibitions  should  not  be  extended  to 
these  activities,  NMFS  will  publish 
notification  in  the  Federal  Register 
providing  a  comment  period  of  not  less 
than  30  days  for  public  review  and 
comment  on  the  proposed  changes.  If  at 
any  time  NMFS  determines  that 
compliance  problems  or  new 
information  cause  the  ODOT  program  to 
no  longer  provide  sufficient  protection 
for  threatened  salmonids,  NMFS  shall 
notify  ODOT.  If  ODOT  does  not 
effectively  correct  the  matter  within  a 
mutually  determined  time  period, 
NMFS  shall  notify  ODOT  that  its 
routine  road  maintenance  program  is 
subject  to  the  take  prohibitions. 

While  ODOT  implements  an 
integrated  vegetation  management 
program  which  assures  that  herbicide  or 
pesticide  spraying  will  not  occur  in 
areas  of  sensitive  natural  resources, 
including  streams,  NMFS  is  imable  to 
conclude  at  this  time  that  the  measures 
in  ODOT's  Guide  governing  herbicide  or 
pesticide  spraying  (MMS  #131)  are 
sufficiently  protective  of  listed 
salmonids  to  warrant  not  applying  the 
take  prohibitions  of  this  proposed  rule 
to  that  activity.  This  is  in  part  because 
of  the  large  number  of  herbicide  and 
pesticide  formulations  ODOT  may 
employ,  and  the  legitimate  concerns 
about  effects  of  many  of  these  chemicals 
on  aquatic  species,  and  specificedly  on 
anadromous  fish  at  various  life  stages. 
The  fact  that  NMFS  does  propose  to 
apply  take  prohibitions  to  spraying  at 
this  time  does  not  indicate  that  NMFS 
has  determined  that  any  particular 
ODOT  pesticide  spraying  activities 
constitute  harm  to  salmonids;  rather, 
that  there  is  not  sufficient  evidence  at 
this  time  to  be  sure  the  risk  of  harm  is 
low.  NMFS  intends  to  continue  working 
with  ODOT  on  the  issues  surrounding 
herbicide  and  pesticide  use.  ODOT  is 
currently  conducting  research  on 
whether  chemicals  it  applies  reach 
streams  under  worst-case  scenarios. 

For  similar  reasons,  the  take 
prohibitions  would  apply  to  dust 
abatement  measures  in  the  Guide. 
ODOT  routine  maintenance  seldom 
engages  in  dust  abatement,  and  when  it 
does  uses  only  water  and  hence  is  not 
risk  of  harming  salmonids.  There  is 
insufficient  precision  in  the  Guide  as  to 
chemical  makeup  of  palliatives,  specific 


areas  of  use,  rates  of  application,  and 
possible  contaminants  for  NMFS  to  be 
sure  the  risk  of  harm  would  be 
acceptably  low  should  any  county  or 
cify  that  does  significant  dust  abatement 
seek  to  come  within  this  exception. 
Therefore,  a  county  or  city  would  have 
to  provide  those  additional  details  and 
commit  to  appropriate  limits  in  an  MOA 
before  dust  abatement  could  be 
considered  as  within  this  limit  on  take 
prohibitions.  NMFS  believes  that  other 
than  for  herbicide  and  pesticide 
spraying  and  dust  control,  activity  in 
compliance  with  the  ODOT  guidance 
and  program  would  not  further  degrade 
or  oAerwise  restrict  attainment  of 
properly  functioning  conditions.  With 
respect  to  routine  road  maintenance 
activities  in  Oregon,  the  program  limits 
impacts  on  listed  salmonids  and  their 
habitat  to  an  extent  that  makes 
additional  Federal  protections 
unnecessary  for  the  conservation  of 
listed  salmonids.  Therefore,  in  this 
proposed  rule  NMFS  does  not  propose 
to  apply  take  prohibitions  on  routine 
road  maintenance  activities  (other  than 
herbicide  and  pesticide  spraying,  or 
dust  abatement)  so  long  as  the  activity 
is  covered  by,  and  conducted  in  accord 
with,  ODOT's  Maintenance 
Management  System  Water  Quality  and 
Habitat  Guide  (June,  1999).  ODOT  will 
continue  to  obtain  permits  from  the  COE 
and/or  Oregon  Division  of  State  Lands 
for  any  in-stream  work  normally 
requiring  those  permits,  and  COE 
section  7  consultation  requirements  on 
permit  issuance  is  not  affected  by  this 
limit  on  the  take  prohibitions. 

ODOT  has  conamitted  to  review  the 
Guide  and  revise  as  necessary  at  least 
every  5  years.  ODOT  is  actively 
reviewing  potential  impacts  or  new 
technologies  related  to  many  issues.  For 
instance,  results  from  an  earlier 
technical  team  evaluation  of  impacts  of 
de-icing  mechanisms  on  aquatic 
resources  is  included  as  an  appendix  to 
the  Guide.  That  group  has  been 
reconvened  (with  NMFS  as  a  member) 
and  is  revisiting  adherence  to  the 
specifications,  as  well  as  evaluating 
extensive  research  on  CMA  (calcium- 
magnesium  acetate).  Initial  research 
indicates  that  CMA  is  not  getting  to  the 
water  colimin,  but  the  team  will  be 
following  up.  ODOT  has  also  been  doing 
roadside  snow  sampling  to  determine 
whether  any  typical  road-side  pollutant 
is  present  on  road  sand,  and  thus  far  has 
not  identified  any  measurable 
concentrations. 

ODOT  has  several  other  interagency 
teams  working  toward  improving 
practices  or  further  defining  specific 
issues  related  to  ditches,  culverts,  or 
emergency  circumstances.  It  is  also 
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continuing  research  on  how  to  best 
recycle  or  otherwise  appropriately 
dispose  of  maintenance  decant, 
sediment,  or  sweepings.  Any  of  the 
above  may  result  in  improved  practices, 
and  where  necessary,  revision  of  the 
Guide. 

At  any  time  ODOT  revises  part  of  the 
1999  Guide,  ODOT  will  need  to  provide 
the  desired  revision  to  NMFS  for  review 
and  approval.  NMFS  will  make  draft 
changes  available  for  public  review  and 
comment  for  a  period  of  not  less  than 
30  days.  Notice  of  the  availability  of 
such  draft  changes  will  be  published  in 
the  Federal  Register.  Notice  will  also  be 
sent  to  parties  expressing  an  interest  in 
the  Guide.  Parties  interested  in 
receiving  notification  should  contact 
NMFS  (see  ADDRESSES). 

Some  Oregon  city  and  coimty 
govenmients  have  indicated  interest  in 
using  the  ODOT  guidance  to  be  sure  that 
their  routine  road  maintenance 
activities  are  protective  of  salmonids. 
The  fact  that  ODOT  has  an  extensive 
and  ongoing  training  program  for  all 
maintenance  employees  and  has 
committed  to  report  on  an  annual  basis 
details  of  program  implementation  is 
fundamental  to  NMFS'  behef  that  the 
program  is  adequate.  Hence,  any  Oregon 
city  or  county  desiring  that  its  routine 
road  maintenance  activities  come  under 
this  "exception"  must  not  only  commit 
in  writing  to  apply  the  measures  in  the 
Guide,  but  also  must  first  enter  a  MOA 
with  NMFS  detailing  how  it  will  assiue 
adequate  training,  tracking,  and 
reporting,  including  how  it  will  control 
.  and  narrow  the  circumstances  in  which 
a  practice  will  not  be  followed  because 
it  is  not  "feasible,"  "practical,"  or 
"possible." 

Portland  Parks  Integrated  Pest 
Management  Limit  on  the  Take 
Prohibitions 

The  City  of  Portland,  Oregon,  Parks 
and  Recreation  Department  (PP&R) 
operates  a  diverse  system  of  city  parks 
representing  a  full  spectrum  from 
intensively  managed  recreation,  sport, 
golf,  or  garden  sites  to  largely  natiiral, 
unmanaged  parks,  including  the  several 
thousand  acre,  wooded.  Forest  Park. 
PP&R  has  been  operating  and  refining 
an  integrated  pest  management  program 
for  10  years,  with  a  goal  of  reducing  the 
.  extent  of  its  use  of  herbicides  and 
pesticides  in  park  maintenance.  The 
program's  "decision  tree"  place  first 
priority  on  prevention  of  pests  (weeds, 
insects,  disease)  through  policy, 
planning,  and  avoidance  measures 
(design  and  plant  selection).  Second 
priority  is  on  cultural  and  mechanical 
practices,  trapping,  and  biological 
controls.  Use  of  biological  products,  and 


finally  of  chemical  products,  is  to  be 
considered  last.  PP&R's  overall  program 
affects  only  a  small  proportion  of  the 
land  base  and  waterways  within 
Portland,  and  serves  to  minimize  any 
impacts  on  listed  salmonids  from 
chemical  applications  associated  with 
that  specific,  limited  land  base.  NMFS 
believes  it  would  contribute  to 
conservation  of  listed  salmonids  if 
jurisdictions  would  broadly  adopt  a 
similar  approach  to  eliminating  and 
limiting  chemical  use  in  their  parks  and 
in  other  governmental  functions.  As  a 
result  of  this  program,  the  City  has 
phased  out  regularly  scheduled 
treatments  such  as  turf  spraying  to 
control  broadleaf  weeds.  This  has 
reduced  total  use  of  chemical  to  control 
broadleaf  weeds  to  less  than  15  percent 
of  its  former  level. 

Decisions  to  use  pesticides  are  not 
made  lightly  and  require  attention  to 
public  notification,  mixing,  cleaning 
and  record  keeping.  Use  of  pesticides  is 
no  longer  a  "least  hassle"  kind  of 
option.  City  personnel  report  that 
pesticide  use  is  avoided  by  maintenance 
crews  imless  there  are  no  other 
workable  options. 

Crews  cease  application  when  winds 
will  cause  spray  drift  beyond  the  target 
site.  Spot  spraying  or  brushing  of 
herbicides  is  frequently  chosen. 

PP&R  has  recently  developed  special 
policies  to  provide  extra  protections 
near  waterways  and  wetlands,  including 
a  25-  foot  (7.5  m)  buffer  zone  in  which 
pesticide  use  is  limited  to  Glyphosphate 
products,  Garlon  3 A,  Surfactant  R-11, 
Napropamide,  Cutrine  Plus,  and 
Aquashade.  Within  this  buffer 
applications  are  spot  applied  with  a 
hand  wand  from  a  backpack  sprayer, 
which  utilizes  low  pressure  spray  to 
minimize  drift.  Under  certain 
circumstances  broadcast  spraying, 
which  also  uses  the  low  pressure  hand- 
wand  spraying  will  be  conducted. 
Application  rates  of  chemicals  used 
range  from  9  percent  to  100  percent  of 
label  allowances,  depending  on  the 
identified  task. 

After  careful  analysis  of  PP&R's 
integrated  program  for  pest 
management,  NMFS  concludes  that  it 
addresses  potential  impacts  and 
provides  adequate  protection  for  listed 
salmonids  with  respect  to  the  limited 
use  the  program  may  make  of  the  listed 
chemicals.  Therefore,  NMFS  does  not 
find  it  necessary  and  advisable  to  apply 
additional  Federal  protections  in  the 
form  of  take  prohibitions  to  PP&R 
activities  conducted  under  City  of 
Portland,  Oregon's  Parks  and  Recreation 
Department's  (PP&R)  Pest  Management 
Program  (March  1997),  including  its 
Waterways  Pest  Management  Policy 


dated  April  4,  1999.  In  addition,  NMFS 
concludes  that  take  prohibitions  would 
not  meaningfully  increase  the  level  of 
protection  provided  for  listed 
salmonids.  NMFS,  therefore,  does  not 
propose  to  apply  the  take  prohibitions 
of  this  proposed  rule  to  activities  within 
the  PP&R  program. 

Confining  the  limit  on  take 
prohibitions  to  a  specified  list  of 
chemicals  does  not  indicate  that  NMFS 
has  determined  that  other  chemicals 
PP&R  may  employ  necessarily  will 
cause  harm  to  salmonids  in  the  manner 
used.  NMFS  intends  to  continue 
working  with  PP&R  on  the  issues 
surroimding  use  of  any  other  herbicide 
or  pesticide. 

PP&R's  program  includes  a  variety  of 
monitoring  commitments  and  a  yearly 
assessment  with  NMFS  of  results, 
progress,  and  any  problems.  If  at  any 
time  monitoring  information,  new 
scientific  studies,  or  new  techniques 
cause  PP&R  to  amend  its  program  or  to 
cause  PP&R  and  NMFS  to  wish  to 
change  the  list  of  chemicals  falling 
outside  the  scope  of  the  take 
prohibitions,  NMFS  will  publish  a 
dociunent  in  the  Federal  Register 
annoimcing  the  availability  of  the 
proposed  changes  for  public  review  and 
comment.  Such  a  notification  will 
provide  for  a  comment  period  of  not  less 
than  30  days,  after  which  NMFS  will 
make  a  final  determination  whether  the 
changes  will  conserve  listed  salmonids. . 
PP&R  has  been  seeking  to  decrease  the 
extent  of  its  intensively  managed 
riparian  areas.  NMFS  conunends  that 
effort,  while  recognizing  that  PP&R  is 
constrained  by  recreational,  aesthetic, 
safety  and  other  responsibilities.  This 
limit  on  the  take  prohibitions  does  not 
include  PP&R's  initial  planning 
determinations  about  the  extent  of 
riparian  vegetative  buffer  provided;  that 
question  is  separable  from  the  integrated 
pest  management  approach  taken  to 
achieve  the  conditions  planned.  This 
limit  focuses  on  the  methods  PP&R 
employs  to  assure  that  once  it  has 
identified  a  particular  plant  or  animal  as 
a  pest,  its  control  methods  are  as 
protective  of  natiiral  processes,  water 
quality,  and  listed  species  as  possible. 

Limit  on  Take  Prohibitions  for  New 
Urban  Density  Development 

As  a  general  matter,  significant  new 
urban  scale  developments  have  the 
potential  to  degrade  salmonid  habitat 
and  to  injure  or  kill  salmonids  through 
a  variety  of  impacts.  NMFS  believes  that 
with  appropriate  safeguards,  new 
development  can  be  specifically  tailored 
to  minimize  impacts  on  listed 
salmonids  to  an  extent  that  makes 
additional  Federal  protections 
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Metro  Functional  Plan  or  local 
ordinances  are  adequate  NMFS  will 
focus  on  12  issues,  discussed  here. 
Many  of  these  principles  are  derived 
from  Spence,  An  Ecosystem  Approach 
to  Salmonid  Conservation  (NMFS,  1996) 
and  citations  therein.  NMFS  recognizes 
that  some  of  these  principles  require 
integrated  planning  for  placement  of 
buildings,  transportation  or  storm  water 
management  and  that  those  12 
principles  will  have  to  be  applied  in  the 
context  within  which  the  development 
is  to  occur,  which  will  differ  among 
major  new  developments  and  for  small, 
single  lot  developments  or 
redevelopments.  Ordinances  or  Metro's 
Functional  Plan  must  assure  that  urban 
reserve  plans  or  developments  will: 

(1)  Be  sited  in  appropriate  areas, 
avoiding  unstable  slopes,  wetlands, 
areas  of  high  habitat  value,  and 
similarly  constrained  sites. 

(2)  Avoid  stormwater  discharge 
impacts  to  water  quality  and  quantity, 
and  preserve,  or  move  stream  flow 
patterns  (hydrograph)  closer  to,  the 
historic  peak  flow  and  other  hydrograph 
characteristics  of  the  watershed. 
Through  a  combination  of  reduction  of 
impervious  surfaces,  runoff  detention, 
and  other  techniques  development  can 
achieve  that  purpose  within  its  portion 
of  the  watershed.  Other  development 
design  characteristics,  stormwater 
management  practices  and  buffer 
requirements  will  prevent  sediment  and 
other  pollutants  from  reaching  any 
watercourse. 

(3)  Require  adequate  riparian  buffers 
along  all  perennial  and  intermittent 
streams.  Because  of  the  intensity  of 
disturbance  in  surrounding  uplands, 
riparian  buffers  are  at  least  as  critical  in 
urban  areas  as  in  rural  areas.  Without 
adequately  vegetated  riparian  set-backs, 
properly  functioning  conditions 
including  temperature  control,  bank 
stability,  stream  complexity  and 
pollutant  filtering  cannot  be  achieved. 

All  existing  native  vegetation  must  be 
retained  because  of  its  importance  in 
maintaining  bank  stability,  stream 
temperature,  and  other  characteristics 
important  to  water  quality  and  fish 

habitat.  Prevent  destruction  of 
existing  native  vegetation  prior  to  land 
use  conversions.  Where  the  area 
contains  non-native  vegetation, 
maintained  lawn,  or  is  cropped,  add  or 
substitute  native  vegetation  within  the 
riparian  set-back  to  achieve  a  mix  of 
conifer,  deciduous  trees,  understory  and 
ground  covers  must  be  planted.  To  the 
extent  allowed  by  ownership  patterns, 
the  development  set-back  should  be 
equivalent  to  greater  than  one  site 
potential  tree  height  (approximately  200 
ft  (60  m)  or  at  least  to  the  break  in  slope 


for  steep  slopes)  from  the  outer  edge  of 
the  channel  migration  zone  on  either 
side  of  all  perennial  and  intermittent 
streams,  in  order  to  protect  off-channel 
high  flow  rearing  habitat  and  allow  full 
stream  function.  Within  that  set-back 
the  first  50  ft  (15  m)  should  be  protected 
from  any  mechanical  entry  or 
disturbance,  structures,  or  utility 
installations,  and  should  be  dominated 
by  maturing  or  mature  conifers,  together 
with  some  hardwoods  and  a  vigorous, 
dense  understory  of  native  plants.  This 
inner  buffer  should  also  be  protected 
from  high-impact  recreational  use  and 
any  trails  should  be  of  permeable, 
natural  materials.  The  inner  buffer 
provides  multiple  values,  including  root 
systems  for  bank  stability.  The  outer 
100-plus  ft  (30.5  m)  of  set-back  should 
be  entirely  in  native  vegetation  (not  in 
maintained  lawn)  with  a  mix  of  conifer, 
deciduous  trees,  understory  and 
groundcovers.  Disturbances  should  be 
minimized. 

(4)  Avoid  stream  crossings  by  roads 
wherever  possible,  and  where  one  must 
be  provided,  minimize  impacts  through 
choice  of  mode,  sizing,  placement.  One 
method  of  minimizing  stream  crossings 
and  disturbances  is  to  optimize  transit 
opportunities  to  and  within  newly 
developing  urban  areas.  Consider 
whether  potential  stream  crossings  can 
be  avoided  by  access  redesign.  Where 
crossings  are  necessary,  minimize  their 
impacts  by  preferring  bridges  over 
culverts;  sizing  bridges  to  a  minimum 
width;  designing  bridges  and  culverts  to 
pass  at  least  the  100-  year  flood  and 
associated  debris,  and  meet  ODFW  or 
WDFW  criteria;  assuring  regular 
monitoring  and  maintenance  over  the 
long  term;  and  prohibiting  closing  over 
of  any  intermittent  or  perennial  stream. 
WDFW  Habitat  and  Lands 
Environmental  Engineering  Division's 
Fish  Passage  Design  at  Road  Culverts, 
March  3,  1999,  or  Oregon  Road/Stream 
Crossing  Restoration  Guide:  Spring  1999 
provide  excellent  frameworks  for  action. 

(5)  Protect  historic  stream  meander 
patterns,  flood  plains  and  channel 
migration  zones;  do  not  allow  hardening 
of  stream  banks.  All  development 
should  be  designed  to  allow  streams  to 
meander  in  historic  patterns  of  channel 
migration.  Adequate  riparian  buffers 
linked  to  the  channel  migration  zone 
should  avoid  need  for  bank  erosion 
control  in  all  but  the  most  unusual 
situations.  If  required  by  unusual 
circumstances,  bank  erosion  should  be 
controlled  through  vegetation  or 
carefully  bioengineered  solutions.  Rip- 
rap blcinkets  or  similar  hardening 
techniques  are  not  allowed,  unless 
bioengineered  solutions  are  impossible 
because  of  particular  site  constraints. 
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Habitat  elements  such  as  wood,  rock,  or 
other  naturally  occurring  material  must 
not  be  removed  from  streams.  WDFW's 
"Integrated  Streambank  Protection 
Guidelines,  Jxme,  1998"  provide  sound 
guidance,  particularly  regarding 
mitigation  for  gravel  recruitment  and 
channel  complexity  lost  through 
streambank  hardening. 

(6)  Protect  wetlands  and  the 
vegetation  sunoimding  them  to 
maintain  wetland  functions.  Design 
around  wetlands  for  their  positive 
habitat,  water  quality,  flood  control,  and 
groundwater  coiuiection  values, 
providing  adequate  buffers.  Retain  all 
existing  natural  wetlands. 

(7)  Preserve  the  hydrologic  capacity  of 
all  intermittent  and  perennial  streams  to 
pass  peak  flows,  and  assure  that,  at 
minimum,  the  Flood  Management 
Performance  Standards  of  Title  3  of 
Metro's  Urban  Growrth  Management 
Functional  Plan  are  applied  to  all 
development  in  urban  expansion  areas, 
together  with  any  other  steps  needed  to 
protect  hydrologic  capacity.  In 
combination  with  the  buffer  or  set-back 
provisions  above,  this  means  that  for 
new,  large  developments,  fill  or 
dredging  should  never  occur  unless  in 
conjunction  with  a  necessary  stream 
crossing. 

(8)  Landscape  to  reduce  need  for 
watering  and  application  of  herbicides, 
pesticides  and  fertilizer.  Plans  must 
include  techniques  local  governments 
will  use  to  encourage  planting  with 
native  vegetation,  reduction  of  lawn 
area,  and  reduced  water  use.  These 
steps  will  contribute  to  water 
conservation  and  ultimate  reduction  of 
flow  demands  that  compete  with  fish 
needs,  as  well  as  reduce  applications  of 
fertilizers,  pesticides,  herbicides  that 
may  contribute  to  water  pollution. 

(9)  Prevent  erosion  and  sediment  run- 
off during  and  after  construction  to 
prevent  discharge  of  sediments  by 
assiuing  that  at  a  minimum  the 
requuements  of  Title  3  of  Metro's  Urban 
Growth  Management  Functional  Plan 
are  applied  to  all  development  in  Metro- 
area  urban  expansion  areas,  and  that  an 
equivalent  level  of  protection  is 
provided  in  other  large  scale  urban 
developments. 

(10)  Assure  that  water  supply 
demands  for  the  new  development  can 
be  met  without  impacting  flows  needed 
for  threatened  salmonids  either  directly 
or  through  groimdwater  withdrawals. 
Assure  that  any  new  water  diversions 
are  positioned  and  screened  in  a  way 
that  prevents  injury  or  death  of 
salmonids. 

(11)  Identify  a  commitment  to  and  the 
responsibility  to  regularly  monitor  and 
maintain  any  detention  basins  and  other 


management  tools  over  the  long  term, 
and  to  adapt  practices  as  needed  based 
on  monitoring  results. 

(12)  Provide  all  enforcement,  funding, 
monitoring,  reporting,  and 
implementation  mechanisms  needed  to 
assure  that  ultimate  development  will 
comply  with  the  ordinances  or  the 
Metro  Urban  Growth  Management 
Functional  Plan. 

To  fall  outside  of  the  take 
prohibitions,  the  development  must 
comply  with  other  state  and  Federal 
laws  and  permit  requirements.  NMFS 
concludes  that  development  governed 
by  ordinances  or  Metro  guidelines  that 
meet  the  listed  principles  will  address 
the  potential  negative  impacts  on 
salmonids  associated  with  new 
development.  In  such  circumstances 
adequate  safeguards  will  be  in  place  that 
NMFS  does  not  find  imposition  of 
additional  Federal  protections  through 
take  prohibitions  necessary  and 
advisable  for  conservation  of  listed 
salmonids. 

Forest  Management  Limit  on  the  Take 
Prohibitions 

In  the  State  of  Washington,  NMFS  has 
been  participating  in  discussions  among 
timber  industry,  tribes,  state  and  Federal 
agencies,  and  interest  groups  for  many 
months.  The  purpose  of  these 
discussions  was  to  develop  modules  of 
forest  practices  for  inclusion  in 
Washington  Governor  Locke's  salmon 
recovery  plan,  and  consequent 
implementation  through  the  Department 
of  Natural  Resources.  The  product  of 
those  discussions,  an  April  29,  1999, 
Forests  and  Fish  Report  (FFR)  to 
Governor  Locke,  provides  important 
improvements  in  forest  practice 
regulation  which,  if  implemented  by  the 
Washington  Forest  Practices  Board  in  a 
form  at  least  as  protective  as  laid  out  in 
the  FFR,  will  provide  a  significant  level 
of  protection  to  listed  salmonids  and 
contribute  to  their  conservation.  It  also 
mandates  that  all  existing  forest  roads 
be  inventoried  for  potential  impacts  on 
salmonids  through  culvert  inadequacies, 
erosion,  slope  failures,  and  the  like,  and 
all  needed  improvements  be  completed 
within  15  years.  Because  of  the 
substantial  detrimental  impacts  of 
inadequately  sited,  constructed  or 
maintained  forest  roads  on  salmonid 
habitat,  this  feature  of  the  overall  FFR 
provides  a  significant  conservation 
benefit  for  listed  ESUs  in  Washington. 
Because  of  the  above  features,  described 
in  greater  detail  here,  NMFS  does  not 
propose  to  apply  ESA  section  9  take 
prohibitions  to  non-federal  forest 
management  activity  conducted  in  the 
State  of  Washington  in  compliance  with 
the  April  29,  1999,  FFR  and  forest 


practice  regulations  implemented  by  the 
Washington  Forest  Practices  Board  that 
are  at  least  as  protective  of  habitat 
functions  as  are  the  regulatory  elements 
of  the  FFR.  Compliance  with  the 
provisions  of  FFR  will  address  problems 
historically  associated  with  forest 
management  activity.  NMFS  concludes 
that  in  general  the  FFR  package  creates 
adequate  safeguards  that  no  additional 
Federal  protections  through  imposition 
of  take  prohibitions  to  forest 
management  activity  is  necessary  and 
advisable  for  conservation  of  threatened 
salmonids. 

NMFS  believes  rapid  adoption  and 
implementation  of  such  improved  forest 
practice  regulations  important  to 
conservation  of  listed  salmonids.  Before 
making  a  judgement  on  the  adequacy  of 
regulations  developed  to  implement  the 
FFR,  NMFS  will  provide  an  opportunity 
forpublic  review  and  comment. 

Tnis  restriction  of  the  take 
prohibitions  is  limited  to  the  State  of 
Washington.  Environmental  factors  such 
as  current  habitat  conditions,  climate 
and  geology,  landscape  conditions,  and 
functioning  habitat  elements  vary 
between  ecoregions.  In  addition, 
procedurai'and  regulatory  differences 
between  Washington  and  other  states 
containing  threatened  salmonid  ESUs 
limit  the  applicability  of  the  FFR  or 
similar  provisions  to  watersheds  outside 
of  the  State  of  Washington.  Therefore, 
the  take  prohibitions  applied  generally 
by  this  proposed  rule  would  apply  to 
forest  management  activities  in  other 
states. 

Although  NMFS  will  continue 
working  with  Washington  and  other 
states  toward  broadening  this 
"exception,"  at  this  time  information    . 
limitations  prevent  NMFS  from 
determining  that  pesticide  use  or 
actions  under  an  alternative  forest 
management  plan,  as  contemplated  in 
the  total  FFR  package,  are  sufficiently 
protective.  Therefore,  take  prohibitions 
applied  generally  by  this  proposal 
would  apply  to  those  activities. 

Elements  of  the  FFR  that  provide 
protections  or  conservation  benefits  for 
listed  salmonids  are  summarized  here; 
anyone  wishing  to  review  the  actual  text 
of  or  details  of  those  measures  should 
request  a  copy  of  the  FFR  document  (see 
ADDRESSES). 

(1)  It  is  based  on  adequate 
classification  of  water  bodies  and  broad 
availability  of  stream  typing 
information.  Effective  maintenance  and 
recovery  of  fish  habitats  and 
populations  requires  specific  geographic 
knowledge  of  existing  and  potential  fish 
habitats  as  well  as  the  higher  elevation, 
non-fishbearing  stream  systems  that 
create  and  influence  them.  Forest 
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practices  shoul  1  be  tailored  to  protect 
and  reinforce  tl  e  functions  and  roles  of 
different  strean  classes  in  the 
continuum  of  tie  aquatic  ecosystem, 
such  as  (A)  fish  rearing  streams  which 
are  within  the  t  ankfull  width  of  defined 
stream  channel ;  that  are  currently  or 
potentially  capi  ble  of  supporting  fish  of 
any  species,  perennially  or  seasonally; 
(B)  perennial,  n  Dn-fishbearing  streams, 
which  include  i  patially  intermittent 
streams;  and  (C  seasonal,  non- 
fishbearing  stre  uns  (intermittent  or  non- 
perennial),  whi  :h  have  a  defined 
channel  that  flc  ws  water,  of  any  flow 
volume,  some  t  me  during  the  water 
year.  Landown*  rs,  regulatory  agencies, 
and  the  public  :  hould  have  reasonable 
access  to  this  ii  formation,  preferably 
through  Geogra  jhic  Information 
Systems,  or  son  e  other  accessible 
repository  of  sb  eam  typing  information. 

(2)  It  provide  i  for  proper  design  and 
maintenance  ar  d  upgrade  of  existing, 
and  new  forest  -oads,  which  is 
necessary  to  mt  intain  and  improve 
water  quality  aj  id  instream  habitats. 
Impacts  associa  ted  with  forest  roads 
include  change  ;  in  hydrology  (basin 
capture,  interci)tion  of  groundwater, 
increased  peak  flows);  generation  and 
routing  of  coarsie  and  fine  sediments; 
physical  impediments  to  fish  passage; 
altered  riparian  function;  altered  fluvial 
processes  and  f  oodplain  interaction; 
and  direct  loss  )f  off-channel  habitats. 
The  FFR  provis  ions  include:  (A) 
avoiding  road  c  onstruction  or 
reconstruction  n  riparian  areas  unless 
alternative  opti  ins  for  road  construction 
would  likely  ca  use  greater  damage  to 
aquatic  habitat!  or  riparian  functions; 
(B)  prohibiting  road  construction  or 
reconstruction  m  unstable  slopes  unless 
an  analysis  inv  )lving  qualified 
geotechnical  pt  rsormel  and  an 
opportunity  foi  public  environmental 
input  shows  th  it  road  construction  can 
proceed  withoi  t  creating  activity- 
related  landslic  es,  sediment  delivery  or 
other  impacts  t )  stream  channels  or 
water  bodies;  (( ])  ensuring  that  new  and 
reconstructed  r  jads  must  not  impair 
hydrologic  con  lections  between  stream 
channels,  groui  id  water,  and  wetlands; 
must  not  increj  se  sedimentation  to 
aquatic  systemii;  must  use  only  clean  fill 
materials;  and  :  nust  have  adequate 
drainage  and  si  irfacing.  Stream 
crossings  must  provide  adequate  fish 
passage  and  be  designed  to 
accommodate  <  100  year  flood  as  well 
as  adequate  lar  ;e  woody  debris  passage; 
(D)  requiring  o  each  landowner/ 
operator  an  inv  entory  of  the  condition 
of  all  roads  wit  lin  that  management 
ownership,  an(  a  plan  for  repair, 
reconstruction  maintenance,  access 


control,  and  where  needed, 
abandonment  and/or  obliteration  of  all 
roads  in  any  land  ownership.  Inventory 
showing  priorities  for  all  needed  work 
should  be  completed  within  5  years, 
and  work  identified  as  needed 
completed  within  15  years.  Road 
maintenance  plans  for  all  new  or 
reconstructed  roads  must  address 
routine  operations  (grading,  ditch 
cleaning,  etc.),  placement  of  spoil  or 
graded  sediments,  retention  of  coarse 
and  large  woody  debris  at  stream 
crossings,  placement  of  large  woody 
debris  recruited  in  proximity  to  riparian 
roads,  and  emergency  repairs;  (E) 
Requiring  BMPs  in  all  other  aspects  of 
forest  road  operations,  including  log 
haul  use,  recreational  use,  and  seasonal 
closiue  as  needed  to  maintain  and 
improve  stream  habitats  and  water 
quality  to  meet  seasonal  life  history 
requirements  for  fishes. 

(3)  It  protects  unstable  slopes  from 
increased  rates  and  volume  of  failure 
delivering  coarse  and  fine  sediments  to 
aquatic  systems,  which  can  significantly 
impair  fish  species  life  stages.  The  goal 
for  management  of  unstable  slopes  is  to 
avoid  an  increase  or  acceleration  of  the 
naturally  occiuring  rate  and  volume  of 
landslides  within  forested  watersheds 
subject  to  forest  practices,  while 
recognizing  that  mass-wasting  of  slopes 
is  an  essential  element  in  watershed 
processes  that  route  large  woody  debris 
through  the  stream  system.  The  program 
provides  a  process  through  which  the 
Washington  Department  of  Natiual 
Resources  (D^fR)  attempts  to  identify 
potentially  unstable  slopes  in  areas 
subject  to  forest  operations  through 
interpretation  of  slope  gradient, 
landform,  surficial  and  parent  geologies, 
current  and  historic  aerial  photography, 
landslide  inventories,  and  computer 
models  of  slope  stability.  These  will 
include  inner  gorges  of  streams, 
convergent  headwalls  and  bedrock 
hollows  with  slopes  greater  than  70 
percent,  toes  of  deep-seated  landslides 
with  slopes  greater  than  65  percent, 
groundwater  recharge  areas  for  glacial, 
or  other,  deep-seated  landslides,  soil 
covered  slopes  steeper  than  70  percent, 
and  slopes  along  the  outer  bend  of 
stream  channels  that  have  the  potential 
to  fail  with  continued  fluvial  erosion  at 
the  channel  toe  slope  interface. 

If  a  management  activity  on  a 
potentially  unstable  slopes  is  found  by 
the  DNR  to  increase  the  probability  of 
slope  failure,  deliver  sediment  to  public 
resources,  and  is  likely  to  cause 
significant  adverse  impacts,  then  DNR 
may  approve,  approve  with  conditions, 
or  disapprove  the  application; 

(4)  It  provides  for  achieving  properly 
functioning  riparian  conditions  along 


fishbearing  waters.  Proper  function 
refers  to  the  suite  of  riparian  functions 
that  includes  stream  bank  stability, 
shade,  litterfall  and  nutrient  input,  large 
woody  debris  recruitment,  and  such 
microclimate  factors  as  air  and  soil 
temperature,  windspeed,  and  relative 
humidity  that  affect  both  instream 
habitat  conditions  and  the  vigor  and 
succession  of  riparian  forest  ecosystems. 
Assessing  the  adequacy  of  riparian 
conservation  measures  requires  a 
synthesis  of  judgements  about 
individual  functions.  For  example, 
NMFS  judgements  about  large  woody 
debris  function  will  be  based  on  the 
proposed  management  widths,  the 
probability  of  tree  fall  with  distance 
from  the  stream  and  site  potential  tree 
heights  of  dominant  and  subdominant 
species  in  a  mature  riparian  forest. 

Two  possible  strategies  may  be 
followed  to  achieve  properly 
functioning  riparian  ecosystems. 

A  natural  succession  and  growrth 
strategy  establishes  riparian 
management  zone  widths  within  which 
no  silvicultural  treatments  occiu's. 
These  widths  must  be  at  least  2/3  or  3/ 
4  of  a  site  potential  tree  height  for 
typical  dominant  conifers,  depending 
on  stream  width.  Disturbance  for 
activities  such  as  road  crossings  and 
cable  yarding  corridors  should  be 
avoided.  Where  groiuid  and  vegetation 
distxu-bance  is  unavoidable,  it  must  be 
limited  to  a  small  percentage  of  the 
riparian  area.  Riparian  stand 
development  must  be  allowed  to 
proceed  under  natiu"al  rates  of  growth 
and  succession  to  matiue  conditions, 
imdisturbed  by  future  harvest  or 
silvicultiual  activities.  This  strategy  is 
expected  to  be  employed  when  an 
evaluation  of  the  riparian  zone  shows 
that  all  available  trees  need  to  be 
retained  and  allowed  to  grow  and 
succeed  to  achieve  the  desired  future 
conditions  (DFCs)  and  the  landowner 
does  not  choose  to  apply  silvicultural 
treatments  to  accelerate  these  processes. 

A  managed  succession  and  growrth 
strategy  achieves  properly  functioning 
conditions  by  providing  potentially 
variable  width  management  zones 
within  which  silvicultiiral  treatments 
are  allowed.  These  treatments  are 
prescribed  through  silvicultural 
guidelines  that  assure  NMFS  that  the 
riparian  forest  stand  is  on  a  growth  and 
succession  pathway  toward  a  desired 
future  condition  of  a  mature  riparian 
forest.  Once  the  trajectory  of  growth 
toward  the  desired  future  condition  is 
achieved  the  riparian  forest  must  remain 
on  that  trajectory  without  further 
harvest  or  silvicultiu-al  treatment.  Both 
strategies  are  expected  to  provide  high 
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levels  of  riparian  function  when 
implemented. 

Characteristics  of  both  the  natiual 
succession  and  managed  growth 
strategies  include: 

(1)  Continuous  riparian  management 
zones  along  all  fish-bearing  streams. 

(2)  A  core  zone  at  least  50  ft  (15  m) 
wide  west  of  the  Cascades  and  30  ft  (9 
m)  on  the  east  side,  within  which  no 
harvest  or  salvage  occurs.  This  width  is 
measured  horizontally  from  edge  of  the 
bankfuU  channel  or  where  channel 
migration  occurs,  from  the  edge  of  the 
channel  migration  zone. 

(3)  An  inner  zone  that  varies  in  width 
by  strategy. 

(4)  An  outer  zone  extending  to  a  site 
potential  tree  height  (100  year  base)  that 
provides  a  minimum  of  20  conifer  trees 
per  acre  greater  than  12  inches  diameter 
(.30m)  at  breast  height.  These  trees  will 
not  be  counted  as  trees  retained  to 
satisfy  DFC  silvicultural  guidelines;  and 

(5)  Distiu'bance  limits  do  not  exceed 
20-percent  of  the  overstory  canopy 
along  the  stream  length  for  yarding 
corridors  and  10-percent  ground 
disturbance.  Ground  disturbance 
includes,  but  is  not  limited  to,  yarding 
corridors,  soil  compaction  and 
exposiue,  stream  crossings  and  other 
effects  that  are  a  product  of  log  yarding 
and  equipment  use.  Tree  retention  to 
satisfy  silvicultural  guidelines  must  be 
achieved  regardless  of  the  area  modified 
for  yarding  corridors. 

The  managed  succession  and  growrth 
strategy  will  achieve  desired  future 
conditions  for  riparian  forest  ecosystems 
through:  , 

(6)  Selecting  a  stand  composition  and 
age  that  represents  a  mature  riparian 
forest  as  the  desired  future  condition. 
Generally,  mature  riparian  forest 
conditions  are  achieved  at  between  80 
and  200  years,  or  more,  together  with  a 
detailed  description  of  basal  area, 
stocking  levels,  average  tree  diameters 
and  range  of  tree  diameters  of  desired 
species,  and  any  other  characteristics 
needed  to  describe  the  DFC.  The 
strategy  then  sets  out  a  comprehensive 
set  of  prescriptions  that  describe  the 
based  area,  stocidng,  tree  diameters,  and 
other  metrics  that  must  be  retained  in  a 
stand  of  any  particular  age  or 
composition,  to  allow  forest  stand 
growth  and  succession  to  proceed 
toward  the  DFC.  These  prescriptions 
vary  with  site  productivity  (100  year 
base),  dominant  species,  and  likely 
successional  pathways  and  take  into 
account  natiiral  disturbance  processes, 
agents  and  patterns  that  affect  pathways 
toward  the  desired  future  condition. 
Silvicultural  treatments  must  be 
conservative  and  be  limited  to  only 
those  actions  that  assiu-e  achievement  of 


DFC.  Dominant  and  co-dominant  trees 
will  be  retained.  Once  this  DFC 
trajectory  has  been  achieved  the  ripariah 
stand  vydll  be  allowed  to  grow  and 
succeed  without  further  harvest  or 
treatment. 

(7)  A  methodology  for  field 
application  of  riparian  prescriptions 
that  provides  assurances  that  desired 
futiu«  conditions  will  be  achieved. 

(8)  Requiring  riparian  conservation 
zone  widths  that  provide  bank  stability, 
litterfall  and  nutrients,  shade,  large 
woody  debris,  sediment  filtering,  and 
microclimate  functions  in  the  near  and 
long-term.  Widths  of  the  inner  riparian 
zone  may  vary  depending  on  site 
productivity,  silvicidtural  guidelines 
and  expected  trajectories  toward  DFC 
but  must  be  80  ft  (24.5  m)  or  greater  for 
the  poorest  productivity  class.  As  site 
productivity  increases  so  must  the 
inner/core  zone  minimum  widths. 
These  minimum  widths  are  necessary  to 
provide  riparian  functions  such  as 
microclimate  and  shade  that  may  be 
compromised  when,  for  example, 
mature,  conifer-dominated  riparian 
stands  are  managed. 

(9)  Providing  for  mitigation  for 
disturbance  of  riparian  function,  water 
quality,  and  fluvial  (floodplain) 
processes  from  permanent  road  systems 
near  stream  chaimels  through 
techniques  such  as  replacement  of  basal 
area  and  number  of  stems  lost  to  the 
road  prism,  and  placement  of  trees  that 
have  fallen  across  or  onto  the  fill  or 
cutslopes  of  riparian  roads  to  the 
streamward  side  of  the  road  as  part  of 
routine  or  emergency  road  maintenance 
activities. 

(10)  Treatment  guidelines  by  tree 
species  and  region  that  address  stocking 
levels,  tree  selection,  spacing,  and  other 
common  forest  metrics  for  a  given  stand 
age  and  condition  necessary  to  achieve 
DFC;  requires  protection  and  release  of 
residual  or  understory  tree  species  that 
would  form  a  desirable  component  of  a 
future  mature  riparian  forest;  requires 
retention  of  structural  diversity  in  the 
stand,  including  openings  (spatial 
diversity),  species  diversity,  and 
emphasis  on  tree  retention  on 
topographic  features  that  increase  the 
probability  of  tree  fall  toward  stream 
channels;  and  guidelines  for 
maintaining  shade  necessary  to  meet 
fish  life  history  requirements.  Shade 
retention  along  fish-bearing  streams, 
sensitive  sites  such  as  seeps  and 
springs,  and  other  groimd water  source 
areas  must  be  100  percent  of  the 
available  shade  unless  local  and/or 
regional  water  temperature  models  and/ 
or  standards  can  be  shown  to  meet  fish 
life  history  requirements. 


(11)  Guidelines  for  conversion  of 
hardwood-dominated  riparian  areas  that 
cannot  achieve  the  stand  requirements 
of  forest  stands  on  a  successional 
pathway  toward  a  desired  future 
condition.  They  include  a  50-ft  (15  m) 
core  zone  that  is  not  managed  and  is 
disturbed  only  for  road  crossings  and 
yarding  corridors.  All  overstory  conifers 
must  be  retained  and  damage  to 
understory  conifers  in  the  inner  zone 
minimized.  It  also  includes  a  minimimi 
tree  retention  standard  for  the  outer 
zone. 

(12)  A  strategy  for  the  conservation  of 
fluvial  processes  and  fish  habitats  that 
occur  within  the  channel  migration 
zone.  Channel  migration  zones  include 
those  potential  and  standing  riparian 
forests  that  occur  on  floodplains  and 
low  terraces  along  chaimels  that  migrate 
rapidly  (on  a  geologic  time-scale)  over 
their  valley  floors.  The  area  within  the 
channel  migration  zone  is  susceptible  to 
flooding  and  catastrophic  events  that 
often  rapidly  recruits  standing  and 
deposited  woody  material.  Secondary 
chaimels  provide  summer  and  winter 
habitats  for  fishes.  Therefore,  core 
riparian  management  zones  are 
measured  from  the  channel  migration 
zone  boundary,  when  present. 

(13)  Guidelines  for  salvage  of  dead  or 
downed  timber  in  the  inner  and  outer 
riparian  zones  that  retain  coarse  woody 
debris  on  the  riparian  forest  floor  at 
levels  seen  in  mature  forests,  retain  live 
or  standing  dead  trees  in  the  inner  zone 
that  have  value  as  future  large  woody 
debris  and  that  can  add  structural  and 
species  diversity  to  the  future  riparian 
forest,  retain  all  dead  or  downed  timber 
within  the  channel,  any  chaimel 
migration  zone,  and  the  core  zone,  and 
minimize  site  preparation  necessary  for 
replanting. 

(14)  Evaluating  the  effects  of  multiple 
forest  practices  on  the  watershed  scale 
through  a  standardized,  repeatable 
methodology  based  on  the  best  available 
science,  considering  the  cimiulative 
effects  of  forest  practices  over  time,  and 
providing  a  regulatory  basis  for 
precluding  or  delaying  forest  practices 
to  prevent  actual  or  potential  damage  to 
aquatic  habitats  that  directly  or 
indirectly  support  anadromous    — 
salmonids. 

(15)  It  sets  up  riparian  management 
zones  along  perennial  and  seasonal  non- 
fish  bearing  streams  that: 

(A)  Manage  heat  energy  input  to 
surface  waters  by  retaining  all  existing 
overstory  canopy  along  at  least  50 
percent  of  the  length  of  perennial  non- 
fish  bearing  streams.  Shade  retention 
around  sensitive  sites  such  as  seeps  and 
springs,  and  other  groundwater  source 
areas  is  100  percent  of  the  available 
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shade  unless  lo  cal  and/or  regional  water 
temperature  m(  dels  and/ or  standards 
can  be  shown  t )  meet  fish  life  history 
requirements. 

(B)  Limit  the  maximum  percent  of  the 
riparian  manag  jment  area  that  may  be 
subject  to  soil  c  isturbance,  soil 
compaction  and  the  mortality  alteration 
of  vegetation  fr  )m  equipment,  cable 
movements,  loj  yarding,  and  road 
crossings. 

(C)  Limit  equ  ipment  use  within  30  ft 
(10  m)  of  perennial  and  seasonal  non- 
fishbearing  stre  ams. 

(D)  Ensure  p<  rtial  recruitment  and 
routing  of  woo(  y  material  through 
defined  channe  Is  to  fishbearing  waters 
downstream  b\  retaining  aii  unmanaged 
riparian  zone  ii  i  excess  of  one-half  of  a 
crown  diameter  of  a  mature  dominant 
riparian  tree  along  at  least  50  percent  of 
the  length  of  pe  rennial  waters. 

(E)  Provide  a  continuous  riparian 
buffer  in  exces!  of  one-half  of  a  crown 
diameter  of  a  n  ature  dominant  riparian 
tree  for  a  distai  ce  of  300  to  500  ft  (91.5 
to  152.5  m)  upitream  of  confluences 
with  fishbearir  g  waters.  This 
continuous  buffer  serves  as  a  run-out 
zone  for  chann  jlized  landslides,  an 
opportunity  foi  groundwater  interaction 
with  surface  w  iters  and  as  an  important . 
source  area  for  large  woody  debris 
recruited  to  fis  ibearing  streams 
downstream. 

(16)  It  incluc  es  monitoring  and 
adaptive  mana  ;ement  to  assess 
implementatio  i  compliance  with,  and 
effectiveness  o  ,  current  regulations, 
measured  agaii  ist  a  baseline  data  set. 
Over  time,  sonc  e  forest  practices  will 
require  replace  ment  or  adjustment  to 
respond  to  adc  itions  to  our  current  body 
of  knowledge.  /Vhenever  monitoring 
information  or  new  scientific  knowledge 
lead  the  state  f  )rest  practice  agency  to 
amend  a  progri  im  that  has  been  brought 
within  this  "e>ception,"  NMFS  will 
publish  a  notif  cation  in  the  Federal 
Register  aimoi:  ncing  the  availability  of 
those  changes  or  review  and  comment. 
Such  a  notice  i  ^^ill  provide  for  a 
comment  peric  d  of  not  less  than  30 
days,  after  whi  :h  NMFS  will  make  a 
final  determini  ition  whether  the  changes 
conserve  listec  salmonids  and  therefore 
are  included  w  ithin  this  limit  on  the 
take  prohibitic  ns. 

NMFS  finds  that,  except  with  respect 
to  pesticide  ap  jlications  and  actions 
under  altemat  ve  plans,  with  these 
safeguards  in  j  lace,  imposition  of  take 
prohibitions  o  i  forest  management 
activities  in  W  ishington  is  not 
necessary  and  advisable,  and  it  would 
not  provide  mi  saningful  additional 
conservation  b  enefits  for  listed 
salmonids. 


This  limit  on  the  take  prohibitions 
will  be  applicable  only  within  the  State 
of  Washington,  because  an  adequate 
program  for  any  other  state  would  have 
to  take  into  account  interregional  and 
interstate  differences  in  land  conditions, 
current  function  of  various  habitat 
elements,  and  other  differences  in 
situation  that  affect  the  biological  status 
of  salmonids. 

Public  Comments  Solicited;  Public 
Hearings 

NMFS  is  soliciting  comments, 
information,  and/or  recommendations 
on  any  aspect  of  this  proposed  rule  from 
all  concerned  parties  (see  DATES  and 
ADDRESSES).  Public  hearings  provide  an 
additional  opportunity  for  the  public  to 
give  comments  and  to  permit  an 
exchange  of  information  and  opinion 
among  interested  parties.  NMFS  has, 
therefore,  scheduled  15  public  hearings 
throughout  the  Northwest  to  receive 
public  comment  on  this  rule  and  other 
ESA  4(d)  rules  proposed  concurrently. 
NMFS  will  consider  all  information, 
comments,  and  recommendations 
received  before  reaching  a  final  decision 
on  4(d)  protections  for  these  ESUs. 
Public  Hearings  in  Washington,  Idaho, 
and  Oregon  are  scheduled  as  follows: 

(1)  January  10,  2000,  6:00  -  9:00  p.m., 
Metro  Regional  Center,  Council 
Chamber,  600  NE  Grand  Ave.  Portland, 
Oregon; 

(2)  January  11,  2000,  6:00  -  9:00  p.m.. 
Quality  Inn.  3301  Market  St  NE,  Salem, 
Oregon; 

(3)  January  12,  2000,  6:00  -  9:00  p.m., 
Lewiston  Community  Center,  1424  Main 
Street,  Lewiston  Idaho; 

(4)  January  13,  2000,  6:00  -  9:00  p.m., 
Natiual  Resoiu-ce  Center,  Bureau  of 
Land  Management,  1387  South  Vinnell 
Way,  Boise,  Idaho; 

(5)  January  18,  2000,  6:00  -  9:00  p.m., 
City  Library ,'525  Anderson  Ave.,  Coos 
Bay,  Oregon; 

(6)  January  19.  2000,  6:00  -  9:00  p.m., 
Hatfield  Science  Center,  2030  SE  Marine 
Science  Drive,  Newport,  Oregon; 

(7)  January  20,  2000,  6:00  -  9:00  p.m., 
Columbia  River  Maritime  Museum, 
1792  Marine  Drive,  Astoria,  Oregon; 

(8)  January  24.  2000,  6:00  -  9:00  p.m., 
Eugene  Water  &  Electric  Board  Training 
Room,  500  East  4"™  Ave.  Eugene, 
Oregon; 

(9)  January  25,  2000,  6:00  -  9:00  p.m.. 
City  Hall,  2"*^  Floor  Council  Chamber, 
500  SW  Dorian  Ave.,  Pendleton, 
Oregon; 

(10)  January  26,  2000,  6:00  -  9:00  p.m., 
YaJdma  County  Courthouse,  Room  420, 
128  North  2"''  St.,  Yakima,  Washington 

(11)  January  27,  2000,  6:00  -  9:00  p.m.. 
Mid  Colxunbia  Senior  Center,  John  Day 


Room,  1112  West  9*,  The  Dalles, 
Oregon; 

(12)  January  31,  2000,  6:00  -  9:00  p.m., 
City  Hall,  Dining  Room  (Basement),  904 
6"'  St.,  Anacortes,  Washington; 

(13)  February  1,  2000,  6:00  -  9:00 
p.m..  Northwest  Fisheries  Science 
Center  Auditorium,  2725  Montlake 
Blvd.  East,  Seattle,  Washington; 

(14)  February  2,  2000,  6:00  -  9:00 
p.m.,  City  Hall,  Council  Chamber,  321  E. 
5*,  Port  Angeles  Washington; 

(15)  February  3,  2000,  6:00  -  9:00 
p.m..  Sawyer  Hall,  510  Desmond  Drive, 
Lacey,  Washington; 

Special  Accomodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  aids  should  be 
directed  to  Garth  Griffin  (see 
ADDRESSES)  by  7  days  prior  to  each 
meeting  date. 

References 

A  list  of  references  cited  in  this 
proposed  rule  is  available  upon  request 
(see  ADDRESSES). 

Classification 

Regulatory  Flexibility  Act 

When  an  agency  proposes  regulations, 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-612)  requires  the  agency  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  (IRFA)  that  describes  the 
impact  of  the  proposed  rule  on  small 
businesses,  nonprofit  enterprises,  local 
governments,  and  other  small  entities, 
unless  the  agency  is  able  to  certify  that 
the  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  IRFA  is  to  aid  the  agency 
in  considering  all  reasonable  regulatory 
alternatives  that  would  minimize  the 
economic  impact  on  affected  small 
entities. 

The  RFA  was  designed  to  ensure  that 
agencies  carefully  assess  whether 
aspects  of  a  proposed  regulatory  scheme 
(record  keeping,  safety  requirements, 
etc.)  cem  be  tailored  to  be  less 
burdensome  for  small  businesses  while 
still  achieving  the  agency's  statutory 
responsibilities.  This  proposed  ESA  4(d) 
rule  has  no  specific  requirements  for 
regulatory  compliance;  it  essentially  sets 
an  enforceable  performance  standard 
(do  not  take  listed  fish)  that  applies  to 
all  entities  and  individuals  within  the 
ESU  unless  that  activity  is  within  a 
carefully  circumscribed  set  of  activities 
on  which  NMFS  proposes  not  to  impose 
the  take  prohibitions.  Hence,  the 
universe  of  entities  reasonably  expected 
to  be  directly  or  indirectly  impacted  by 
the  prohibition  is  broad. 
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The  number  of  entities  potentially 
affected  by  imposition  of  take 
prohibitions  is  substantial  and  the 
geographic  range  of  these  regulations 
crosses  four  states.  Activities  potentially 
affecting  salmonids  are  those  associated 
with  agricultiu-e,  forestry,  fishing, 
mining,  heavy  construction,  highway 
and  street  construction,  logging,  wood 
and  paper  mills,  electric  services,  water 
transportation,  and  other  industries.  As 
many  of  these  activities  involve  local, 
state,  and  Federal  oversight,  including 
permitting,  governmental  activities  from 
the  smallest  towns  or  planning  units  to 
the  largest  cities  will  also  be  impacted. 
The  activities  of  some  nonprofit 
organizations  will  also  be  affected  by 
these  regulations. 

NMFS  examined  in  as  much  detail  as 
practical  the  potential  impact  of  the 
regulation  on  a  sector  by  sector  basis. 
Unavailable  or  inadequate  data  leaves  a 
high  degree  of  imcertainty  surrounding 
both  the  numbers  of  entities  likely  to  be 
affected,  and  the  characteristics  of  any 
impacts  on  particular  entities.  The 
problem  is  complicated  by  differences 
among  entities  even  in  the  same  sector 
as  to  the  nature  and  size  of  their  ciurent 
operations,  contiguity  to  waterways, 
individual  strategies  for  dealing  with 
the  take  prohibitions,  etc. 

There  are  no  record-keeping  or 
reporting  requirements  associated  with 
the  take  prohibition  and,  therefore,  it  is 
not  possible  to  simplify  or  tailor  record 
keeping  or  reporting  to  be  less 
burdensome  for  small  entities.  Some 
programs  for  which  NMFS  has  found  it 
not  necessary  to  prohibit  take  involve 
recordkeeping  and/or  reporting  to 
support  that  continuing  determination. 
nMFS  has  attempted  to  minimize  any 
burden  associated  with  programs  for 
which  the  take  prohibitions  are  not 
enacted. 

In  formidating  this  proposed  rule, 
NMFS  considered  several  alternative 
approaches,  described  in  more  detail  in 
the  IRFA.  These  included 

(1)  Enacting  a  "global"  protective 
regulation  for  threatened  species, 
through  which  section  9  take 
prohibitions  are  applied  automatically 
to  all  threatened  species  at  the  time  of 
listing;  (2)  ESA  4(d)  protective 
regulations  with  no  limits,  or  only  a  few 
limits,  on  the  application  of  the  take 
prohibition  for  relatively 
uncontroversial  activities  such  as  fish 
rescue/salvage;  (3)  Take  prohibitions  in 
combination  with  detailed  prescriptive 
requirements  applicable  to  one  or  more 
sectors  of  activity;  (4)  ESA  4(d) 
protective  regulations  similar  to  the 
existing  interim  4(d)  protective 
regulations  for  Southern  Oregon/ 
Northern  California  coast  coho,  which 


includes  four  additional  limitations  on 
the  extension  of  the  take  prohibition,  for 
harvest  plans,  hatchery  plans,  scientific 
research,  and  habitat  restoration 
projects,  when  in  conformance  with 
specified  criteria;  (5)  A  protective 
regulation  similar  to  the  interim  rule, 
but  with  recognition  of  more  programs 
and  circumstances  in  which  application 
of  take  prohibitions  is  not  necessary  and 
advisable.  That  is  the  approach  taken  in 
thrs  proposed  rule,  which  limits  the  take 
prohibition  for  the  seven  items 
discussed  earlier,  but  would  also  limit 
application  of  the  take  prohibition  for 
properly  screened  water  diversions,  for 
routine  road  maintenance  in  Oregon,  for 
Portland's  Parks  and  Recreation 
Department  integrated  pest  management 
program,  for  urban  density  development 
activities,  and  for  forest  management 
(including  timber  harvest)  in 
Washington.  For  several  of  these 
categories  (harvest,  artificial 
propagation,  habitat  restoration,  and 
urban  development)  the  regulation  is 
structured  so  that  it  allows  plans  or 
programs  developed  after  promulgation 
of  the  rule  to  be  submitted  to  NMFS  for 
review  under  the  criteria  in  the  rule;  (6) 
An  option  earlier  advocated  by  the  State 
of  Oregon  and  others,  in  which  section 
ESA  9  take  prohibitions  would  not  be 
applied  to  any  activity  addressed  by  the 
Oregon  Plan  for  Salmon  and 
Watersheds,  fundamentally  deferring 
protections  to  the  state.  At  present, 
NMFS  concludes  that  doing  so  would 
not  provide  sufficient  protections  to  the 
listed  steelhead;  and  (7)  Enacting  no 
protective  regulations  for  threatened 
steelhead.  That  course  would  leave  the 
ESUs  without  any  protection  other  than 
provided  by  ESA  section  7  consultations 
for  actions  with  some  Federal  nexus. 
Since  NMFS'  decision  to  list  the  ESUs 
as  threatened,  identifying  broad 
segments  of  himian  activity  as  major 
factors  in  the  decline  of  these  steelhead 
ESUs,  NMFS  could  not  support  that 
approach  at  this  time  as  being  consistent 
with  the  obligation  to  enact  such 
protective  regulations  as  are  "necessary 
and  advisable  to  provide  for  the 
conservation  of  the  listed  steelhead. 

NMFS  concludes  that  at  the  present 
time  there  are  no  legally  viable 
alternative  rules  that  would  have  less 
impact  on  small  entities  and  still  fulfill 
the  agency's  obligations  to  protect  listed 
salmonids.  The  first  four  alternatives 
may  result  in  unnecessary  impacts  on 
economic  activity  of  small  entities, 
given  NMFS'  judgment  that  more 
limited  protections  would  suffice  to 
conserve  the  species. 

If  you  believe  the  alternatives 
contained  in  this  proposed  rule  will 
impact  yoiu  economic  activity,  please 


comment  on  whether  there  is  a 
preferable  alternative  (including 
alternatives  not  described  here)  that 
would  meet  the  statutory  requirements 
of  ESA  section  4(d).  Please  describe  the 
impact  that  alternative  would  have  on 
your  economic  activity  and  why  the 
alternative  is  preferable. 

Executive  Order  12866 

In  applying  take  prohibitions  broadly 
to  protect  seven  ESUs  of  threatened 
salmonids,  this  proposed  nde  likely 
constitutes  a  significant  action  for 
pxuposes  of  Executive  Order  12866.  As 
discussed  with  respect  to  the  Regulatory 
Flexibility  Act  analysis,  data  are  not 
available  to  quantify  the  impacts  on 
small  entities  in  specific  sectors  of  the 
economy;  for  the  same  reasons  it  is  not 
possible  to  quantify  costs  of  avoiding 
take  of  listed  fish  for  all  portions  of  the 
economy.  However,  as  discussed  earlier, 
NMFS  has  a  clear  statutory 
responsibility  to  enact  whatever 
protective  regulations  are  necessary  to 
provide  for  conservation  of  threatened 
species.  Abdicating  that  responsibility  is 
not  an  option.  For  several  prior  listings 
of  threatened  salmonids,  take 
prohibitions  were  imposed  in  a  blanket 
maimer,  with  no  limitations.  In  the  case 
of  these  seven  salmonid  ESUs,  NMFS 
has  sought  an  alternative  to  blanket 
imposition  of  the  prohibitions.  NMFS 
has  worked  with  a  variety  of 
jurisdictions  to  identify  programs  or 
sectors  of  activity  for  which  it  is  not 
necessary  and  advisable  to  impose  take 
prohibitions,  and  this  proposed  rule 
recognizes  thirteen  such  circumstances 
as  limits  on  take  prohibitions.  NMFS 
believes  that  this  approach  provides  the 
benefits  demanded  by  the  ESA 
(protection  of  threatened  species)  while 
minimizing  uncertainty  and  costs  for 
sectors  of  the  economy  wherever 
possible. 

Executive  Order  13084-Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

The  United  States  has  a  unique  legal 
relationship  with  tribal  governments  as 
set  forth  in  the  Constitution,  treaties, 
statutes,  and  Executive  Orders.  In 
keeping  with  this  relationship,  with  the 
mandates  of  the  Presidential 
Memorandiun  on  Government  to 
Government  Relations  with  Native 
American  Tribal  Governments  (59  FR 
22951),  and  with  Executive  Order 
13084,  NMFS  has  coordinated  with 
tribal  governments  and  organizations  in 
the  geographic  areas  affected  by  this 
proposed  rule  as  it  was  developed  over 
the  past  year.  For  instance,  NMFS  has 
provided  these  entities  with  the 
opportxinity  to  provide  input  on  the 


190 


Federal  Register / Vol.  65,  No.  1 /Monday.  January  3,  2000 / Proposed  Rules 


draft  rule  and  1  he  approach  taken.  In 
addition,  NMF  5  has  met  with  tribal 
governments  a  id  organizations  and  had 
numerous  indi  ddual  staff-to-staff 
conversations,  in  an  effort  to  give 
consideration  1  o  the  viewpoints  of  tribes 
and  tribal  orga  lizations  related  to  the 
protection  of  tl  lese  species. 

NMFS  will  s  :hedule  more  formal 
consultation  o  )portimities  with  each 
potentially  aff<  cted  tribe,  to  be 
completed  dur  mg  the  first  two  months 
after  publicati(  n.  NMFS  will  continue 
to  give  careful  :onsideration  to  all 
written  or  oral  comments  received  and 
will  continue  its  contacts  and 
discussions  wi  th  interested  tribes  as  the 
agency  moves  oward  a  final  rule. 

Executive  Oi  der  13132-Federalism 

In  keeping  w  ith  the  intent  of  the 
Administratio!  and  Congress  to  provide 
continuing  an(  meaningful  dialogue  on 
issues  of  mutu  d  State  and  Federal 
interest,  NMFJ  has  conferred  with 
numerous  Stat  3,  local  and  other 
governmental  mtities  in  the  course  of 
preparing  this  proposed  rule.  As  the 
process  contin  aes,  NMFS  intends  to 
continue  enga;  iing  in  informal  and 
formal  contact ;  with  all  affected  States, 
discussing  the  rule  with  any  interested 
local  or  region  il  entities  emd  giving 
careful  consid  sration  to  all  written  or 
oral  comment!  received.  As  one  part  of 
that  continuec  process,  NMFS  has 
scheduled  put  lie  hearings  to  be  held 
throughout  th(  geographic  range  of  the 
effected  ESUs. 

NMFS"  interim  ESA  4(d)  rule  for 
Southern  Oreg  on/  Northern  California 
Coast  coho  ES  J  (62  FR  38479)  was  the 
first  instance  i  i  which  the  agency 
defined  some  easonably  broad 
categories  of  a  :tivity.  both  public  and 
private,  for  wl  ich  take  prohibitions 
were  not  necei  isary  and  advisable.  Since 
then,  NMFS  h  is  continued  discussions 
with  various  C  iregon  and  California 
governmental  igencies  and 
representative  >  involved  with  that  ESU, 
and  has  also  s  )ught  working 
relationships  '  vith  other  States  and 
governmental  organizations  promoting 
salmonid  restc  ration  efforts  throughout 
the  geographic  range  affected  by  this 
proposed  rule  Some  of  the  limits  in  this 
proposed  rule  reflect  the  coordination 
NMFS  has  ha(  with  State  and  local 
jurisdictions. 

In  addition  ;o  these  efforts,  NMFS 
staff  have  give  n  numerous  presentations 
to  interagency  forums,  community 
groups,  and  oi  hers,  and  served  on  a 
number  of  int  jragency  advisory  groups 
or  task  forces  considering  conservation 
measures.  Ma  ly  cities,  counties  and 
other  local  go  i^ernments  have  sought 
guidance  and  consideration  of  their 
planning  effoi  ts  from  NMFS,  and  NMFS 


staff  have  met  with  them  as  rapidly  as 
our  resovut:es  permit.  Finally,  NMFS' 
Sustainable  Fisheries  Division  staff  have 
continued  close  coordination  with  State 
fisheries  agencies  toward  development 
of  artificial  propagation  and  harvest 
plans  and  progreuns  that  will  be 
protective  of  listed  salmonids  and 
ultimately  may  be  recognized  within 
this  rule.  NMFS  expects  to  continue  to 
work  with  all  of  these  entities  and 
others  toward  the  clearest  and  best 
possible  final  rule  that  protects  these 
effected  ESUs,  and  toward  recognizing 
other  conservation  efforts  in  futiue 
amendments  or  through  other  ESA 
mechanisms. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  coUection-of-information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
under  the  PRA.  These  requirements 
have  been  submitted  to  OMB  for 
approval.  Public  reporting  burden  for 
this  collection-of-information  is 
estimated  to  average  5  hours  per 
response  for  water  diverters  who  elect  to 
provide  documentation  that  their 
diversion  structures  are  screened  to 
NMFS  criteria;  20  hoius  per  response 
for  cities  or  counties  that  elect  to  take 
advantage  of  the  ODOT  routine  road 
maintenance  program;  or  30  hours  per 
response  for  Metro,  cities,  or  counties 
that  elect  to  submit  guidelines  or 
ordinances  for  a  limit  on  take 
prohibitions  for  urban  development. 
Annual  reporting  for  the  limit  regarding 
aiding  sick,  injured,  stranded  salmonids 
is  estimated  to  average  5  bom's.  Annual 
reporting  for  the  lU'ban  development 
limit  is  estimated  to  average  10  hours. 
This  proposed  rule  also  contains  a 
collection-of-information  requirement 
associated  with  habitat  restoration 
activities  conducted  under  watershed 
plans  that  has  received  PRA  approval 
from  OMB  under  control  number  0648- 
0230.  The  public  reporting  burden  for 
the  approval  of  Watershed  Plans  is 
estimated  to  average  10  hours.  These 
estimates  include  any  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection-of-information.  Also,  this 
proposed  rule  contains  collection-of- 


information  requirements  not  subject  to 
the  PRA  because  they  are  not 
requirements  of  general  applicability, 
affecting  fewer  than  ten  potential 
respondents. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection-of- 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  biuden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
biu-den  of  the  collection-of-information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  (see 
ADDRESSES),  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer).  Comments  must 
be  received  by  March  3,  2000. 

National  Environmental  Policy  Act 

NMFS  has  completed  an 
Environmental  Assessment  (EA)  for  this 
action  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.  NMFS  concludes 
that  this  alternative  will  not  result  in 
environmentally  significant  negative 
impacts  and  may  have  several  beneficial 
effects,  and  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
required.  Copies  of  the  EA  are  available 
upon  request  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  manunals, 
Transportation. 

Dated:  December  22,  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fistieries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543:  subpart  B, 
§  223.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  Section  223.203  is  revised  to  read 
as  follows: 

§223.203    Anadromous  fish. 

(a)  Prohibitions.  The  prohibitions  of 
section  9  of  the  ESA  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 
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the  threatened  species  of  salmonids 
listed  in  §  223.102(a)(1)  through  (a)(4), 
(a)(10),  (a)(12).  (a)(13),  and  (a)(16) 
through  (a)(19)  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Limits  on  the  take  prohibitions.  (1) 
The  exceptions  of  section  10  of  the  ESA 
(16  U.S.C.  1539)  and  other  exceptions 
under  the  Act  relating  to  endangered 
species,  including  regulations  in  part 
222  of  this  chapter  II  implementing  such 
exceptions,  also  apply  to  the  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(1)  through  (a)(4),  (a)(10), 
(a)(12).  (a)(13),  and  (a)(16)  through 
(a){19).  This  section  supersedes  other 
restrictions  on  the  applicability  of  part 
222  of  this  chapter. 

(2)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 

§  223.102(a)(1)  through  (a)(4).  (a)(10), 
(a)(12),  (a)(13),  and  (a)(16)  through 
(a)(19)  do  not  apply  to  activities 
specified  in  an  application  for  a  permit 
for  scientific  purposes  or  to  enhance  the 
conservation  or  survival  of  the  species, 
provided  that  the  application  has  been 
received  by  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  no  later  than 
30  days  after  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register. 
The  prohibitions  of  paragraph  (a)  of  this 
section  apply  to  these  activities  upon 
the  AA's  rejection  of  the  application  as 
insufficient,  upon  issuance  or  denial  of 
a  permit,  or  6  months  after  effective  date 
of  the  final  rule,  whichever  occiu's 
earliest. 

(3)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 

§  223.102(a)(1)  through  (a)(4),  (a)(10). 
(a)(12),  (a)(13),  and  (a)(16)  through 
(a)(19)  do  not  apply  to  any  employee  or 
designee  of  NMFS,  the  United  States 
Fish  and  Wildlife  Service,  any  Federal 
land  management  agency,  the  Idaho 
Department  of  Fish  and  Game, 
Washington  Department  of  Fish  and 
Wildlife,  the  Oregon  Department  of  Fish 
and  Wildlife,  or  of  any  other 
governmental  entity  that  has  co- 
management  authority  over  fishery 
management  for  the  listed  salmonids, 
when  the  employee  or  designee,  acting 
in  the  course  of  their  official  duties, 
takes  a  threatened  salmonid  without  a 
permit  if  such  action  is  necessary  to: 

(i)  aid  a  sick,  injured,  or  stranded 
salmonid, 

(ii)  dispose  of  a  dead  salmonid,  or 

(iii)  salvage  a  dead  salmonid  which 
may  be  useful  for  scientific  study. 

(iv)  Each  agency  acting  under  this 
limit  on  the  take  prohibitions  of 
paragraph  (a)  of  this  section  is  to  report 
to  NMFS  the  numbers  of  fish  handled 
and  their  status,  on  an  annual  basis.  A 


designee  of  the  listed  entities  is  any 
individual  the  Federal  or  state  fishery 
agency  or  other  co-manager  has 
authorized  in  writing  to  perform  the 
listed  functions. 

(4)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(10),  (a)(12),  (a)(13),  and  (a)(16) 
through  (19)  do  not  apply  to  fishery 
harvest  activities  provided  that: 

(i)  Fisheries  are  managed  in 
accordance  with  a  NMFS-approved 
Fishery  Management  and  Evaluation 
Plan  (FMEP)  and  implemented  in 
accordance  with  a  Memorandum  of 
Agreement  (MOA)  between  the  state  of 
Washington,  Oregon,  or  Idaho  (State) 
and  NMFS.  NMFS  will  approve  an 
FMEP  only  if  it  clearly  defines  its 
intended  scope  and  area  of  impact,  and 
sets  for  the  management  objectives  and 
performance  indicators  for  the  plan.  The 
plan  must  adequately  address  the 
following  criteria: 

(A)  Defines  populations  within 
affected  ESUs,  taking  into  account 
spatial  and  temporal  distribution; 
genetic  and  phenotypic  diversity;  and 
other  appropriate  identifiable  unique 
biological  and  life  history  traits. 
Populations  may  be  aggregated  for 
management  purposes  when  dictated  by 
information  scarcity,  if  consistent  with 
survival  and  recovery  of  the  ESU.  In 
identifying  management  imits,  the  plan 
shall  describe  the  reasons  for  using  such 
units  in  lieu  of  population  units  and 
describe  how  the  management  units  are 
defined,  given  biological  and  life  history 
traits,  so  as  to  maximize  consideration 
of  the  important  biological  diversity 
contained  within  the  ESU,  respond  to 
the  scale  and  complexity  of  the  ESU, 
and  help  ensure  consistent  treatment  of 
Usted  salmonids  across  a  diverse 
geographic  and  jurisdictional  range. 

(B)  Determines  and  applies  thresholds 
for  viable  and  critical  populations 
consistent  with  the  concepts  contained 
in  a  draft  technical  document  titled 
"Viable  Sahnonid  Populations"  (NMFS, 
December  1999).  Before  this  regulation 
becomes  final,  the  Director  of  the 
Federal  Register  must  approve  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  the  draft  paper 
may  be  obtained  on  request  to  NMFS, 
Protected  Resources  Division,  525  NE 
Oregon  St.,  Suite  500,  Portland,  OR 
97232-2737,  or  NMFS,  Office  of 
Protected  Resoiut:es,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  The 
Viable  Salmonid  Populations  paper 
provides  a  framework  for  identifying  the 
biological  requirements  of  listed 
salmonids,  assessing  the  effects  of 
management  and  conservation  actions, 


and  insuring  that  such  actions  provide 
for  the  survival  and  recovery  of  listed 
species.  Proposed  management  actions 
must  recognize  the  significant 
differences  in  risk  associated  with  these 
two  threshold  states  and  respond 
accordingly  to  minimize  the  risks  to 
long-term  population.  Harvest  actions 
impacting  populations  that  are 
functioning  at  or  above  the  viable 
threshold  must  be  designed  to  maintain 
the  population  or  management  unit  at  or 
above  that  level.  For  populations  shown 
with  a  high  degree  of  confidence  to  be 
above  critical  levels  but  not  yet  at  viable 
levels,  harvest  management  must  not 
appreciably  slow  the  population's 
achievement  of  viable  function.  Harvest 
actions  impacting  populations  that  are 
functioning  at  or  below  critical 
threshold  must  not  be  allowed  to 
appreciably  increase  genetic  and 
demographic  risks  facing  the  popidation 
and  must  be  designed  to  permit  the 
popidation's  achievement  of  viable 
function,  unless  the  plan  demonstrates 
that  such  an  action  will  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  ESU  in  the  wdld  despite 
any  increased  risks  to  the  individual 
population. 

(C)  Sets  escapement  objectives  or 
maximum  exploitation  rates  for  each 
management  unit  or  population  based 
on  its  status,  and  a  harvest  program  that 
assures  not  exceeding  those  rates  or 
objectives.  Maximum  exploitation  rates 
must  not  appreciably  reduce  the 
likelihood  of  siuvival  and  recovery  of 
the  ESU.  Management  of  fisheries  where 
artificially  propagated  fish  predominate 
must  not  compromise  the  management 
objectives  for  commingled  naturally 
spawned  populations. 

(D)  Displays  a  biologically  based 
rationale  demonstrating  the  harvest 
management  strategy  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  ESU  in  the 
wild,  over  the  entire  period  of  time  the 
proposed  harvest  management  strategy 
affects  the  population,  including  effects 
reasonably  certain  to  occiu-  after  the 
proposed  actions  cease. 

(E)  Includes  effective  monitoring  and 
evaluation  programs  to  assess 
compliance,  effectiveness  and  parameter 
validation.  At  a  minimum,  harvest 
monitoring  programs  must  collect  catch 
and  effort  data,  information  on 
escapements,  and  information  on 
biological  characteristics  such  as  age, 
fecundity,  size  and  sex  data,  and 
migration  timing. 

(F)  Provides  for  evaluating  monitoring 
data  and  making  any  revisions  of 
assumptions,  management  strategies,  or 
objectives  that  data  shows  are  needed. 
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been  approved  by  NMFS  as  meeting  the 
following  criteria: 

(A)  The  plan  has  clearly  stated  goals, 
performance  objectives,  and 
performance  indicators  that  indicate  the 
purpose  of  the  program,  its  intended 
results,  and  measiu-ements  of  its 
performance  in  meeting  those  results. 
Goals  shall  address  whether  the 
program  is  intended  to  meet 
conservation  objectives,  contributing  to 
the  ultimate  sustain  ability  of  natural 
spawning  populations,  and/or  intended 
to  augment  tribal,  recreational,  or 
commercial  fisheries.  Objectives  should 
enumerate  the  results  desired  from  the 
program  against  which  its  success  or 
failure  can  be  determined. 

(B)  The  plan  utilizes  the  concepts  of 
viable  and  critical  salmonid  population 
threshold,  consistent  with  the  concepts 
contained  in  a  draft  technical  document 
titled  "Viable  Salmonid  Populations" 
(NMFS,  December  1999).  Before  this 
regulation  becomes  final,  the  Director  of 
the  Federal  Register  must  approve  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained  on 
request  to  NMFS,  Protected  Resources 
Division,  525  NE  Oregon  St.,  Suite  500, 
Portland,  OR  97232-2737,  or  NMFS, 
Office  of  Protected  Resources,  1315 
East-West  Highway.  Silver  Spring,  MD 
20910.  Listed  salmonids  may  be 
purposefully  taken  for  broodstock 
purposes  only  if  the  donor  population  is 
currently  at  or  above  the  viable 
threshold  and  the  collection  will  not 
impair  its  function;  if  the  donor 
population  is  not  ciurently  viable  but 
the  sole  objective  of  the  current 
collection  program  is  to  enhance  the 
propagation  or  survival  of  the  listed 
ESU;  or  if  the  donor  population  is 
shown  with  a  high  degree  of  confidence 
to  be  above  critical  threshold  although 
not  yet  functioning  at  viable  levels,  and 
the  collection  will  not  appreciably  slow 
the  attainment  of  viable  status  for  that 
population. 

(C)  Taking  into  account  health, 
abundance  and  trends  in  the  donor 
population,  broodstock  collection 
programs  reflect  appropriate  priorities. 
The  primary  purpose  of  broodstock 
collection  programs  of  listed  species  is 
to  reestablish  indigenous  salmonid 
populations  for  conservation  purposes. 
Such  programs  include  restoration  of 
similar,  at-risk  populations  within  the 
same  ESU,  and  reintroduction  of  at-risk 
populations  to  underseeded  habitat. 
After  the  species'  conservation  needs 
are  met,  and  when  consistent  with 
survival  and  recovery  the  species, 
broodstock  collection  programs  may  be 
authorized  by  NMFS  for  secondary 


purposes,  such  as  to  sustain  tribal, 
recreational  and  commercial  fisheries. 

(D)  The  HGMP  shall  include  protocols 
to  address  fish  health,  broodstock 
collection,  broodstock  spawning,  rearing 
and  release  of  juveniles,  deposition  of 
hatchery  adults,  and  catastrophic  risk 
management. 

(E)  The  HGMP  shall  evaluate, 
minimize,  and  account  for  the 
propagation  program's  genetic  and 
ecological  effects  on  natural 
populations,  including  disease  transfer, 
competition,  predation,  and  genetic 
introgression  caused  by  straying  of 
hatchery  fish. 

(F)  The  HGMP  will  describe 
interrelationships  and 
interdependencies  with  fisheries 
management.  The  combination  of 
artificial  propagation  programs  and 
harvest  management  must  be  designed 
to  provide  as  many  benefits  and  as  few 
biological  risks  as  possible  for  the  listed 
species.  HGMPs  for  programs  whose 
purpose  is  to  sustain  fisheries  must  not 
compromise  the  ability  of  FMEPs  or 
other  management  plans  to  conserve 
listed  sedmonids. 

(G)  Adequate'artificial  propagation 
facilities  exist  to  properly  rear  progeny 
of  naturally  spawned  broodstock  to 
maintain  population  health  and 
diversity,  and  to  avoid  hatchery- 
influenced  selection  or  domestication. 

(H)  Adequate  monitoring  and 
evaluation  exist  to  detect  and  evaluate 
the  success  of  the  hatchery  program  and 
any  risks  to  or  impairment  of  recovery 
of  the  listed  ESU. 

(I)  The  HGMP  provides  for  evaluating 
monitoring  data  and  making  any 
revisions  of  assixmptions,  management 
strategies,  or  objectives  that  data  shows 
are  needed; 

(J)  An  MOA  or  some  other  formal 
agreement  is  in  place  between  the  state 
and  NMFS,  to  ensure  proper 
implementation  of  the  HGMPs  and 
reporting  of  effects  and  results.  For 
Federally  operated  or  funded  hatcheries, 
the  section  7  consultation  will  achieve 
this  purpose. 

(K)  The  HGMP  is  consistent  with 
plans  and  conditions  set  within  any 
Federal  court  proceeding  with 
continuing  jurisdiction  over  tribal 
harvest  allocations. 

(ii)  The  state  monitors  the  amount  of 
take  of  listed  salmonids  occurring  in  its 
hatchery  program  and  provides  to 
NMFS  on  an  annual  basis  a  report 
summarizing  this  information,  as  well 
as  the  implementation  and  effectiveness 
of  the  HGMP.  The  state  shall  provide 
NMFS  with  access  to  all  data  and 
reports  prepared  concerning  the 
implementation  and  effectiveness  of  the 
HGMP. 
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(iii)  The  state  confers  with  NMFS  on 
an  annual  basis  regarding  intended 
collections  of  listed  broodstock  to 
ensure  congruity  with  the  approved 
HGMP. 

(iv)  Prior  to  final  approval  of  an 
HGMP,  NMFS  will  publish  notification 
in  the  Federal  Register  announcing  its 
availability  for  public  review  and 
comment  for  a  period  of  at  least  30  days. 

(v)  NMFS  approval  of  a  plan  shall  be 
a  written  approval  by  NMFS'  Northwest 
Regional  Administrator. 

(vi)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the  HGMP 
in  protecting  and  achieving  a  level 
salmonid  productivity  commensurate 
with  conservation  of  the  listed 
salmonids.  If  it  is  not,  NMFS  will 
identify  ways  in  which  the  program 
needs  to  be  altered  or  strengthened.  If 
the  responsible  agency  does  not  make 
changes  to  respond  adequately  to  the 
new  information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  impose  take 
prohibitions  on  activities  associated 
with  that  program.  Such  an 
announcement  will  provide  for  a 
comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  subject 
the  activities  to  all  ESA  section  9  take 
prohibitions. 

(6)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(12),  (a)(13),  and  (a){16)  through 
(a)(19)  do  not  apply  to  actions 
undertaken  in  compliance  vdth  a 
resource  management  plan  developed 
jointly  by  the  States  of  Washington. 
Oregon  and/or  Idaho  and  the  Tribes 
(joint  plan)  within  the  continuing 
jursidiction  of  United  States  v. 
Washington  or  United  States  v.  Oregon, 
the  on-going  Federal  court  proceedings 
to  enforce  and  implement  reserved 
treaty  fishing  rights,  provided  that: 

(i)  The  Secretary  has  determined 
pursuant  to  50  CFR  §  223.209(b)(the 
limit  on  take  prohibitions  for  tribal 
resource  management  plans)  and  the 
govemment-to-govemment  processes 
therein  that  implementing  and  enforcing 
the  joint  tribal/state  plan  vnll  not 
appreciably  reduce  the  likelihood  of 
siorvival  and  recovery  of  affected 
threatened  ESUs. 

(ii)  The  joint  plan  will  be 
implemented  and  enforced  within 
United  States  v.  Washington  or  United 
States  V.  Oregon. 

(iii)  In  making  that  determination  for 
a  joint  plan,  the  Secretary  has  taken 
comment  on  how  any  fishery 
management  plan  addresses  the  criteria 
in  §  223.203(b)(4),  or  how  any  hatchery 


and  genetic  management  plan  addresses 
the  criteria  in  §  223.203(b)(5). 

(iv)  The  Secretary  shall  publish  notice 
in  the  Federal  Register  of  any 
determination  whether  or  not  a  joint 
plan  will  appreciably  reduce  the 
likelihood  of  siu^ival  and  recovery  of 
affected  threatened  ESUs,  together  with 
a  discussion  of  the  biological  analysis 
underlying  that  determination. 

(7)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§223.102(a)(10),  (a)(12),  (a)(13),  and 
(a)(16)  through  {a){19)  do  not  apply  to 
scientific  research  activities  provided 
that: 

(i)  Scientific  research  activities 
involving  purposeful  take  is  conducted 
by  employees  or  contractors  of  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  or  Washington  Department  of 
Fish  and  Wildlife  (WDFW){Agencies),  or 
as  part  of  a  coordinated  monitoring  and 
research  program  overseen  by  ODFW  or 
WDFW. 

(ii)  ODFW  and  WDFW  provide  NMFS 
with  a  list  of  all  scientific  research 
activities  involving  direct  take  planned 
for  the  coming  year  for  NMFS'  review 
and  approval,  including  an  estimate  of 
the  total  direct  take  that  is  anticipated, 
a  description  of  the  study  design 
including  a  justification  for  taking  the 
species  and  a  description  of  the 
techniques  to  be  used,  and  a  point  of 
contact. 

(iii)  ODFW  and  WDFW  annually 
provide  NMFS  with  the  resvdts  of 
scientific  research  activities  directed  at 
threatened  salmonids,  including  a 
report  of  the  direct  take  resulting  from 
the  studies  and  a  sununary  of  the  results 
of  such  studies. 

(iv)  Scientific  research  activities  that 
may  incidentally  take  threatened 
salmonids  are  either  conducted  by 
agency  personnel,  or  are  in  accord  with 
a  permit  issued  by  the  Agency. 

(v)  ODFW  and  WDFW,  respectively, 
provide  NMFS  annually,  for  its  review 
and  approval,  a  report  listing  all 
scientific  research  activities  they 
conduct  or  permit  that  may  incidentally 
take  threatened  salmonids  during  the 
coming  year.  Such  reports  shall  also 
contain  the  amount  of  incidental  take  of 
threatened  salmonids  occurring  in  the 
previous  year's  scientific  research 
activities  and  a  summary  of  the  results 
of  such  research. 

(vi)  Electrofishing  in  any  body  of 
water  known  or  suspected  to  contain 
threatened  salmonids  is  conducted  in 
accord  with  "Guidelines  for 
Electrofishing  Waters  Containing 
Salmonids  Listed  Under  the  Endangered 
Species  Act". 


(vii)  NMFS'  approval  of  a  plan  shall 
be  a  written  approval  by  NMFS' 
Northwest  Regional  Administrator. 

(8)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(10),  (a)(12),  (a)(13),  and 
(a)(16)  through  (19)  do  not  apply  to 
habitat  restoration  activities,  as  defined 
in  paragraph  (b)(8)(iii)  of  this  section, 
provided  that: 

(i)  The  states  of  Washington  or  Oregon 
certify  to  NMFS  in  writing  the  activity 
is  part  of  a  watershed  conservation  plan, 
where: 

(A)  NMFS  has  certified  to  the  State  in 
vmting  that  the  State's  watershed 
conservation  plan  guidelines  meet  the 
following  standards.  Guidelines  must 
result  in  plans  that: 

[1]  Consider  the  status  of  the  affected 
species  and  populations; 

[2]  Design  and  sequence  restoration 
activities  based  upon  information 
obtained  from  an  overall  watershed 
assessment; 

(3)  Prioritize  restoration  activities 
based  on  information  from  watershed 
assessment; 

(4)  Evaluate  the  potential  severity  of 
direct,  indirect  and  cumulative  impacts 
on  the  species  and  habitat  as  a  result  of 
the  activities  the  plan  would  allow; 

(5)  Provide  for  effective  monitoring; 

(6)  Use  best  available  science  and 
technology  of  habitat  restoration,  use 
adaptive  management  to  incorporate 
new  science  and  technology  into  plans 
as  they  develop,  and  where  appropriate, 
provide  for  project  specific  review  by 
disciplines  such  as  hydrology  or 
geomorphology; 

(7)  Assure  that  any  taking  resulting 
from  implementation  will  be  incidental; 

(8)  Require  the  state,  local 
government,  or  other  responsible  entity 
to  monitor,  minimize  and  mitigate  the 
impa^s  of  any  such  taking  to  the 
maximum  extent  practicable; 

(9)  Will  not  result  in  long-term 
adverse  impacts; 

(10)  Assure  that  the  safeguards 
required  in  watershed  conservation 
plans  will  be  funded  and  implemented; 

(B)  The  state  has  made  a  written 
finding  that  the  watershed  conservation 
plan,  including  its  provisions  for 
clearing  projects  with  other  agencies,  is 
consistent  with  those  state  watershed 
conservation  plan  guidelines. 

(C)  NMFS  concurs  in  writing  with  the 
state  finding. 

(ii)  Until  a  watershed  conservation 
plan  is  approved  under  paragraph 
(b)(8)(i)  of  this  section,  or  imtil  2  years 
after  publication  of  the  final  rule  in  the 
Federal  Register,  whichever  occius  first, 
take  prohibitions  shall  not  apply  to  the 
following  habitat  restoration  activities  if 
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any  in-water  wc  rk  is  consistent  with 
state  in-water  w  ark  season  guidelines 
established  for   ish  protection,  or  if 
there  are  none,  imited  to  summer  low- 
flow  season  wit  i  no  work  from  the  start 
of  adult  migrati<)n  through  the  end  of 
juvenile  outmi^ation.  The  work  must 
be  implementec  in  compliance  with  the 
listed  condition  >  and  guidance: 

(A)  Riparian  j  one  planting  or  fencing. 
Conditions  incl  ide  no  in-water  work; 
no  sediment  rui  off  to  stream;  native 
vegetation  only;  fence  placement  in 
Oregon  consiste  at  with  standards  in  the 
Oregon  Aquatic  Habitat  Restoration  and 
Enhancement  G  uide  (1999). 

(B)  Livestock  voter  development  off- 
channel.  No  mo  dification  of  bed  or 
banks;  no  in-wa  ter  structures  except 
minimiun  neces  sary  to  provide  source 
for  off-channel '  vatering;  no  sediment 
runoff  to  stream ;  diversion  adequately 
screened;  diver!  ion  in  accord  with  state 
law  and  has  not  more  than  de  minimus 
impacts  on  flow  s  that  are  critical  to  fish; 
diversion  quant  ty  shall  never  exceed  10 
percent  of  ciure  it  flow  at  any  moment, 
nor  reduce  any  jstablished  instream 
flows. 

(C)  Large  woo  d  (LW)  placement. 
Conditions:  doe  s  not  apply  to  LW 
placement  asso(  iated  with  basal  area 
credit  in  Oregoi  i.  No  heavy  equipment 
allowed  in  strea  m.  Wood  placement 
projects  should  rely  on  the  size  of  wood 
for  stability  anc  may  not  use  permanent 
anchoring  inclu  ding  rebar  or  cabling 
(these  would  re  juire  section  7 
consultation  or  i  section  10  permit) 
(biodegradable  nanila/sisal  rope  may  be 
used  for  tempoi  ary  stabilization).  Wood 
should  be  at  lea  st  two  times  the  bankfull 
stream  width  (1.5  times  the  bankfull 
width  for  wood  with  rootwad  attached) 
and  meet  diam(  ter  requirements  and 
stream  size  and  slope  requirements 
outlined  in  .^4  G  uide  to  Placing  Large 
Wood  in  Strean  is,  Oregon  Department  of 
Forestry  and  D«  partment  of  Fish  and 
Wildlife  (1995)  LW  placement  must  be 
either  associate  1  with  an  intact,  well- 
vegetated  ripari  an  area  which  is  not  yet 
mature  enough  to  provide  LW;  or 
accompanied  b  r  a  riparian  revegetation 
project  adjacen  or  upstream  that  will 
provide  LW  when  mature.  Placement  of 
boulders  only  v  rhere  human  activity  has 
created  a  bedro  :k  stream  situation  not 
natural  to  that  i  tream  system,  where  the 
stream  segment  would  normally  be 
expected  to  ha\  e  boulders,  and  where 
lack  of  boulder  structure  is  a  major 
contributing  fa(  tor  to  the  decline  of  the 
stream  fisheries  in  the  reach.  Boulder 
placement  proj  !cts  within  this 
exception  must  rely  on  size  of  boulder 
for  stability,  no  t  on  any  artificial  cabling 
or  other  device  i.  See  applicable 
guidance  in  Or  igon  Aquatic  Habitat 


Restoration  and  Enhancement  Guide 
(1999). 

(D)  Correcting  road/stream  crossings, 
including  culverts,  to  allow  or  improve 
fish  passage.  See  WDFW's  Fish  Passage 
Design  at  Road  Culverts,  March  3,  1999; 
Oregon  Road/Stream  Crossing 
Restoration  Guide:  Spring  1999. 

(E)  Repair,  maintenance,  upgrade  or 
decommissioning  of  roads  in  danger  of 
failure.  All  work  to  be  done  in  dry 
season;  prevent  any  sediment  input  into 
streams;  follow  state  requirements. 

(F)  Salmonid  carcass  placement. 
Carcass  placement  should  be  considered 
only  where  numbers  of  spawners  are 
substantially  below  historic  levels. 
Follow  applicable  guidelines  in  Oregon 
Aquatic  Habitat  Restoration  and 
Enhancement  Guide  (1999),  including 
assuring  that  the  proposed  source  of 
hatchery  carcasses  is  from  the  same 
watershed  or  river  basin  as  the  proposed 
placement  location.  To  prevent 
introduction  of  diseases  from 
hatcheries,  such  as  Bacterial  Kidney 
Disease,  carcasses  must  be  approved  for 
placement  by  a  state  fisheries  fish 
pathologist. 

(iii)  "Habitat  restoration  activity"  is 
defined  as  an  activity  whose  primary 
purpose  is  to  restore  natural  aquatic  or 
riparian  habitat  conditions  or  processes. 
"Primary  purpose"  means  the  activity 
would  not  be  undertaken  but  for  its 
restoration  purpose. 

(iv)  Prior  to  approving  watershed 
conservation  plan  guidelines  under 
paragraph  (b)(8)(i)  of  this  section,  NMFS 
will  publish  notification  in  the  Federal 
Register  announcing  the  availability  of 
the  draft  guidelines  for  public  review 
and  comment.  Such  an  announcement 
will  provide  for  a  comment  period  on 
the  draft  guidelines  of  not  less  than  30 
days. 

(v)  NMFS  approval  of  a  plan  shall  be 
a  written  approval  by  NMFS'  Northwest 
Regional  Administrator. 

(vi)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  a  state's 
watershed  plan  guidelines  in  assuring 
plans  that  protect  a  level  salmonid 
productivity  commensurate  with 
conservation  of  the  listed  salmonids.  If 
insufficient.  NMFS  will  identify  ways  in 
which  the  guidelines  or  program  needs 
to  be  altered  or  strengthened.  If  the  state 
does  not  make  changes  to  respond 
adequately  to  the  new  information, 
NMFS  will  publish  notification  in  the 
Federal  Register  announcing  its 
intention  to  impose  take  prohibitions  on 
activities  associated  with  that  program. 
Such  an  announcement  will  provide  for 
a  comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  meike  a 
final  determination  whether  to  subject 


the  activities  to  all  section  9  take 
prohibitions. 

(vii)  Before  this  regulation  becomes 
final,  the  Director  of  the  Federal  Register 
must  approve  the  incorporation  by 
reference  of  each  of  the  state  guidance 
documents  listed  in  this  habitat 
restoration  limit  on  the  take 
prohibitions  in  accordance  with 
U.S.C.552(a)  and  1  CFR  part  51.  The 
dociunents  are:  Oregon  Aquatic  Habitat 
Restoration  and  Enhancement  Guide 
(1999;  A  Guide  to  Placing  Large  Wood 
in  Streams,  Oregon  Department  of 
Forestry  and  Department  of  Fish  and 
Wildlife  (1995);  WDFW's  Fish  Passage 
Design  at  Road  Culverts,  March  3,  1999; 
and  Oregon  Road/Stream  Crossing 
Restoration  Guide;  Spring  1999.  Copies 
of  the  documents  may  be  obtained  on 
request  to  NMFS,  Protected  Resources 
Division,  525  NE  Oregon  St.,  Suite  500, 
Portland,  OR  97232-2737,  or  NMFS, 
Office  of  Protected  Resources,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

(9)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§223.102(a)(10),  (a)(12),  (a)(13),  and 
(a)(16)  through  (a)(19)  do  not  apply  to 
the  physical  diversion  of  water  from  a 
stream  or  lake,  provided  that: 

(i)  NMFS'  engineering  staff  has  agreed 
in  Meriting  that  the  diversion  facility  is 
screened,  maintained  and  operated  in 
compliance  with  Juvenile  Fish  Screen 
Criteria,  National  Marine  Fisheries 
Service,  Northwest  Region,  Revised 
February  16,  1995  with  AddendOm  of 
May  9,  1996.  Before  this  regulation 
becomes  final,  the  Director  of  the 
Federal  Register  must  approve  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained  on 
request  to  NMFS,  Protected  Resovuces 
Division,  525  NE  Oregon  St.,  Suite  500, 
Portland,  OR  97232-2737,  or  NMFS, 
Office  of  Protected  Resources,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

(ii)  The  owner  or  manager  of  the 
diversion  will  allow  any  NMFS 
engineer,  biologist  or  Authorized  Officer 
access  to  the  diversion  facility  for 
purposes  of  inspection  and 
determination  of  continued  compliance 
with  the  criteria. 

(iii)  This  limit  on  the  prohibitions  of 
paragraph  (a)  of  this  section  does  not 
encompass  any  impacts  of  reduced 
flows  resulting  from  the  diversion,  or 
caused  during  installation  of  the 
diversion  device.  These  impacts  remain 
subject  to  the  prohibition  on  take  of 
listed  salmonids. 

(10)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
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species  of  salmonids  listed  in 
§223.102(a)(10),  (a)(13),  (a)(17)  and 
(a)(18)  do  not  apply  to  road 
maintenance  activities  provided  that: 

(i)  The  activity  results  from  routine 
road  maintenance  activity  by  Oregon 
Department  of  Transportation,  county  or 
city  employees  that  complies  with  the 
Oregon  Department  of  Transportation 's 
Maintenance  Management  System 
Water  Quality  and  Habitat  Guide  (June, 
1999).  Before  this  regulation  becomes 
final,  the  Director  of  the  Federal  Register 
must  approve  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  on  request  to  NMFS, 
Protected  Resoiu-ces  Division,  525  NE 
Oregon  St.,  Suite  500,  Portland,  OR 
97232-2737,  or  NMFS,  Office  of 
Protected  Resovuces,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 

(li)  Neither  pesticide  and  herbicide 
spraying  nor  ODOT  dust  abatement  are 
included  within  this  exception,  even  if 
in  accord  with  the  state's  guidance. 

(iii)  Prior  to  implementing  any 
changes  to  the  1999  Guide  the  Oregon 
Department  of  Transportation  will 
provide  NMFS  a  copy  of  the  proposed 
change  for  review  and  approval  as 
within  this  exception. 

(iv)  Prior  to  approving  any  change  in 
the  1999  Guide,  NMFS  willpublish 
notification  in  the  Federal  Register 
announcing  the  availability  of  the  draft 
changes  for  public  review  and  comment. 
Such  an  announcement  vglll  provide  for 
a  comment  period  on  the  draft  changes 
of  not  less  than  30  days. 

(v)  Any  city  or  a  county  in  Oregon 
desiring  its  routine  road  maintenance 
activities  to  be  within  this  exception 
first  enters  a  memorandum  of  agreement 
with  NMFS  committing  to  apply  the 
management  practices  in  the  guide, 
detailing  how  it  will  assure  adequate 
training,  tracking,  and  reporting,  and 
describing  in  detail  any  dust  abatement 
practices  it  requests  to  be  covered. 

(vi)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the 
program  in  protecting  and  achieving 
habitat  function  commensurate  with 
conservation  of  the  listed  salmonids.  If 
it  is  not,  NMFS  will  identify  ways  in 
which  the  program  needs  to  be  altered 
or  strengthened.  Changes  may  be 
required  if  the  program  is  not  protecting 
desired  habitat  functions,  or  where  even 
with  the  habitat  characteristics  and 
functions  originally  targeted,  habitat  is 
not  supporting  population  productivity 
levels  needed  to  conserve  the  ESU.  If 
ODOT  does  not  make  changes  to 
respond  adequately  to  the  new 
information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  impose  take 


prohibitions  on  activities  associated 
with  the  program.  Such  an 
annoimcement  will  provide  for  a 
comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  subject 
the  activities  to  all  ESA  section  9  take 
prohibitions. 

(vii)  NMFS'  approval  of  city  or  county 
programs  following  the  ODOT  program, 
or  of  any  amendments,  shall  be  a 
written  approval  by  NMFS'  Northwest 
Regional  Administrator. 

(11)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(13),  (a)(17)  and  (a)(18)  do 
not  apply  to  activities  within  the  City  of 
Portland,  Oregon's  Parks  and  Recreation 
Department's  (PP&R)  Pest  Management 
Program  (March  1997),  including  its 
Waterways  Pest  Management  Policy 
dated  April  4,  1999  provided  that: 

(i)  Use  of  only  the  following 
chemicals  is  included  within  this  limit 
on  the  take  prohibitions:  Glyphosphate 
products,  Garlon  3A,  Surfactant  R-11, 
Napropamide,  Cutrine  Plus,  and 
Aquashade. 

(ii)  Any  chemical  use  is  initiated  in 
accord  with  the  priorities  and  decision 
processes  of  the  Department's  Pest 
Management  policy  (March  27, 1997). 

(iii)  Any  chemical  use  within  a  25  ft 
(7.5  m)  buffer  complies  with  the  buffer 
application  constraints  contained  in 
PP&R's  Waterways  Pest  Management 
Policy  (April  4,  1999). 

(iv)  Portland  Parks  and  Recreation 
Department  will  regularly  assess 
whether  monitoring  information,  new 
scientific  studies,  or  new  techniques 
cause  it  to  amend  the  program  or  change 
the  list  of  chemicals  covered  by  this 
limit  on  the  take  prohibitions.  Before 
NMFS  approves  any  change  to  qualify 
as  within  this  limit  on  the  take 
prohibitions,  NMFS  will  publish 
notification  in  the  Federal  Register 
providing  a  comment  period  of  not  less 
than  30  days  for  public  review  and 
comment  on  the  proposed  changes. 

(v)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the 
program  in  protecting  and  achieving 
habitat  function  commensurate  with 
conservation  of  the  listed  salmonids.  If 
it  is  not,  NMFS  will  identify  ways  in 
which  the  program  needs  to  be  altered 
or  strengthened.  Changes  may  be 
required  if  the  program  is  not  protecting 
desired  habitat  functions,  or  where  even 
with  the  habitat  characteristics  and 
functions  originally  targeted,  habitat  is 
not  supporting  population  productivity 
levels  needed  to  conserve  the  ESU.  If 
PP&R  does  not  make  changes  to  respond 
adequately  to  the  new  information, 
NMFS  will  publish  notification  in  the 


Federal  Register  announcing  its 
intention  to  impose  take  prohibitions  on 
activities  associated  with  the  program. 
Such  an  aimouncement  will  provide  for 
a  comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  subject 
the  activities  to  all  section  9  take 
prohibitions. 

(vi)  NMFS'  approval  of  amendments 
shall  be  a  written  approval  by  NMFS 
Northwest  Regional  Administrator. 
Before  this  regulation  becomes  final,  the 
Director  of  the  Federal  Register  must 
approve  the  incorporation  by  reference 
of  Portland's  Parks  and  Recreation 
Department's  Waterways  Pest 
Management  Program  (March,  1997), 
including  its  Waterways  Pest 
Management  Policy  dated  April  4,  1999, 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  of  those 
documents  may  be  obtained  on  request 
to  NMFS,  Protected  Resources  Division, 
525  NE  Oregon  St..  Suite  500,  Portland, 
OR  97232-2737,  or  NMFS,  Office  of 
Protected  Resources.  1315  East- West 
Highway,  Silver  Spring,  MD  20910. 

(12)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in 
§  223.102(a)(5)  through  (a)(9),  (a)(14), 
and  (a)(15)  do  not  apply  to  urban 
development  activities  provided  that: 

(i)  Such  development  occurs  pursuant 
to  city  or  county  ordinances  that  NMFS 
has  agreed  in  writing  are  adequately 
protective,  or  within  the  jurisdiction  of 
the  Metro  regional  government  in 
Oregon,  with  ordinances  that  Metro  has 
found  comply  with  an  Urban  Growth 
Management  Functional  Plan 
(Functional  Plan)  that  NMFS  has  agreed 
in  writing  are  adequately  protective.  For 
NMFS  to  find  ordinances  or  the 
Functional  Plan  adequate,  they  must 
address  the  following  issues  in 
sufficient  detail  and  in  a  manner  that 
assures  that  urban  developments  will 
contribute  to  conserving  listed 
salmonids: 

(A)  Avoid  inappropriate  areas  such  as 
unstable  slopes,  wetlands,  areas  of  high 
habitat  value,  and  similarly  constrained 
sites. 

(B)  Avoid  stormwater  discharge 
impacts  to  water  quality  and  quantity, 
or  to  the  hydrograph  of  the  watershed. 

(C)  Require  adequate  riparian  buffers 
around  all  pereimial  and  intermittent 
streams,  lakes  or  wetlands. 

(D)  Avoid  stream  crossings  by  roads 
wherever  possible,  and  where  one  must 
be  provided,  minimize  impacts  through 
choice  of  mode,  sizing,  placement. 

(E)  Protect  historic  stream  meander 
patterns  and  channel  migration  zones; 
avoid  hardening  of  stream  banks. 
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(F)  Protect  wet  ands  and  wetland 
functions. 

(G)  Preserve  th  ( hydrologic  capacity 
of  any  intermittei  it  or  permanent  stream 
to  pass  peak  flows. 

(H)  Landscape  ;o  reduce  need  for 
watering  and  app  lication  of  herbicides, 
pesticides  and  fei  tilizer. 

(I)  Prevent  eros  ion  and  sediment  run- 
off during  constn  iction. 

(J)  Assure  that  vater  supply  demands 
for  the  new  devel  opment  can  be  met 
without  impacting  flows  needed  for 
threatened  salmo  nids  either  directly  or 
through  groundw  ater  withdrawals,  and 
that  any  new  wat  3r  diversions  are 
positioned  and  s<  reened  in  a  way  that 
prevents  injury  o :  death  of  salmonids. 

(K)  Provide  all  necessary  enforcement, 
funding,  reportin  5,  and  implementation 
mechanisms. 

(L)  The  develo]  iment  complies  with 
all  other  state  an(  Federal 
environmental  01  natural  resource  laws 
and  permits. 

(ii)  The  city,  cc  unty  or  Metro  will 
provide  NMFS  w  ith  aimual  reports 
regarding  implen  lentation  and 
effectiveness  of  t]  le  ordinances, 
including  any  wa  ter  quality  monitoring 
information  the  ji  irisdiction  has 
available,  an  aeri  il  photo  (or  some  other 
graphic  display)  1  )f  each  urban 
development  or  urban  expansion  area  at 
sufficient  detail  tJD  demonstrate  the 
width  and  vegeta  tive  condition  of 
riparian  set-back: ;,  success  of 
stormwater  reten  ion  and  other 
techniques;  and  <.  summary  of  any  flood 
damage,  maintenance  problems,  or  other 
issues. 

(iii)  Prior  to  de  ermining  that  city  or 
coimty  ordinances  or  Metro's 
Functional  Plan  i  ire  adequate,  NMFS 
will  publish  noti  ication  in  the  Federal 
Register  annoimi  ;ing  the  availability  of 
the  ordinances  01  Functional  Plans  for 
public  review  an  i  comment.  The 
comment  period  will  be  not  less  than  30 
days. 

(iv)  If  new  infotmation  indicates  need 
to  modify  ordinances  or  Metro's 
Functional  Plan  hat  NMFS  has 
previously  founc  adequate,  the  city, 
county  or  Metro  ivill  work  with  NMFS 


to  draft  appropriate  amendments  and 
NMFS  will  use  the  processes  of 
paragraph  (b)(12)(iii}  of  this  section  to 
determine  whether  the  modified 
ordinances  or  Functional  Plan  are 
adequate.  If  at  any  time  NMFS 
determines  that  compliance  problems  or 
new  information  show  that  the 
orJinances  or  guidelines  are  not 
achieving  desired  habitat  functions,  or 
where  even  with  the  habitat 
characteristics  and  functions  originally 
targeted,  habitat  is  not  supporting 
population  productivity  levels  needed 
to  conserve  the  ESU,  NMFS  will  notify 
the  jurisdiction.  If  the  jurisdiction  does 
not  make  changes  to  respond  adequately 
to  the  new  information,  NMFS  will 
publish  notification  in  the  Federal 
Register  announcing  its  intention  to 
impose  take  prohibitions  on  activities 
associated  with  that  program.  Such  an 
aimouncement  will  provide  for  a 
comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  subject 
the  activities  to  all  ESA  section  9  take 
prohibitions. 

(v)  NMFS  approval  of  ordinances 
shall  be  a  written  approval  by  NMFS 
Northwest  or  Southwest  Region 
Regional  Administrator,  as  appropriate. 

(13)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(12)  (a)(13),  {a)(16),  (a)(17)  and  (a)  (19) 
do  not  apply  to  non-federal  forest 
management  activities  conducted  in  the 
State  of  Washington  provided  that: 

(i)  The  action  is  in  compliance  with 
forest  practice  regulations  implemented 
by  the  Washington  Forest  Practices 
Board  that  NMFS  has  foixnd  are  at  least 
as  protective  of  habitat  functions  as  are 
the  regulatory  elements  of  the  Forests 
and  Fish  Report  dated  April  29, 1999, 
and  submitted  to  the  Forest  Practices 
Board  by  a  consortium  of  landowners, 
tribes,  and  state  and  Federal  agencies. 
Before  this  regulation  becomes  final,  the 
Director  of  the  Federal  Register  must 
approve  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  of  the  report  may 
be  obtained  on  request  to  NMFS, 


Protected  Resources  Division,  525  NE 
Oregon  St.,  Suite  500,  Portland,  OR 
97232-2737,  or  NMFS,  Office  of 
Protected  Resources,  1315  East- West 
Highway,  Silver  Spring,  MD  20910. 

(ii)  All  other  elements  of  the  Forests 
and  Fish  Report  are  being  implemented. 

(iii)  Actions  involving  use  of 
herbicides,  pesticides  or  fungicides  are 
not  included  within  this  exception. 

(iv)  Actions  taken  under  alternate 
plans  are  not  within  this  limit  on  the 
take  prohibitions. 

(v)  Prior  to  determining  that 
regulations  adopted  by  the  Forest 
Practice  Board  are  at  least  as  protective 
as  the  elements  of  the  Forests  and  Fish 
Report,  NMFS  will  publish  notification 
in  the  Federal  Register  announcing  the 
availability  of  the  Report  and 
regulations  for  public  review  and 
comment. 

(vi)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the 
program  in  protecting  and  achieving 
habitat  function  commensurate  with 
conservation  of  the  listed  salmonids.  If 
it  is  not  adequate,  NMFS  will  identify 
ways  in  which  the  program  needs  to  be 
altered  or  strengthened.  Changes  may  be 
required  if  the  program  is  not  protecting 
desired  habitat  functions,  or  where  even 
with  the  habitat  characteristics  and 
functions  originally  targeted,  habitat  is 
not  supporting  population  productivity 
levels  needed  to  conserve  the  ESU.  If 
Washington  does  not  make  changes  to 
respond  adequately  to  the  new 
information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  impose  take 
prohibitions  on  activities  associated 
with  the  program.  Such  an 
announcement  will  provide  for  a 
comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  subject 
the  activities  subject  to  all  ESA  section 
9  take  prohibitions. 

(vii)  NMFS  approval  of  a  regulations 
shall  be  a  written  approval  by  NMFS 
Northwest  Regional  Administrator. 
[PR  Doc.  99-33858  Filed  12-30-99;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  December  29,  1999 

Continuation  of  Libyan  Emergency 


On  January  7,  1986,  by  Executive  Order  12543,  former  President  Reagan 
declared  a  national  emergency  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security  and  foreign  policy  of  the  United  States  con- 
stituted by  the  actions  and  policies  of  the  Government  of  Libya.  On  January 
8,  1086,  by  Executive  Order  12544,  the  President  took  additional  measm-es 
to  block  Libyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  Despite 
the  United  Nations  Security  Council's  suspension  of  U.N.  sanctions  against 
Libya  upon  the  Libyan  government's  hand  over  of  the  Pan  Am  103  bombing 
suspects,  there  are  still  concerns  about  the  Libyan  government's  support 
for  terrorist  activities  and  its  noncompliance  with  United  Nations  Security 
Council  Resolutions  731  (1992),  748  (1992).  and  88  (1993). 

Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect 
to  Libya.  This  notice  shall  be  published  in  the  Federal  Register  and  trans- 
mitted to  the  Congress. 


(^JOU^iUOA  ^JtOAAd^^ 


(FR  Doc.  99-34074 
Filed  12-30-99;  2;08  pm] 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 
December  29,  1999. 
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RULES  GOING  InTO 
EFFECT  DECEMBER  31, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
Toxic  chemical  tjelease 
reporting;  corrwnunity  right- 
to-know — 

Persistent  bio^ccumuiative 
toxic  (PBT)  phemicals; 
reporting  thrtesholds 
lowered,  etq;  published 
10-29-99 

PANAMA  CANAL  I 
COMMISSION 

General  regulations  and 
shipping  and  navigation 
regulations;  rep€Bl; 
published  12-30-1 

PERSONNEL  MANAGEMENT 
OFFICE  j 

Prevailing  rate  sysiems; 
published  12-27-J9911 

^-^^^  i    ^^^^— ^» 

RULES  GOING  INTO 
EFFECT  JANUARY  1, 
2000 

AGRICULTURE     I 
DEPARTMENT      I 
Agricultural  Mark*ting 
Service 

Milk  marketing  ord  jrs: 

New  England  et  al.; 
published  12-17-99 
Onions  (Vidalia)  giown  in — 

Georgia;  publish  3d  12-27-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  iispection: 
Fee  increase;  pi  Wished  12- 
28-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adn  linistration 

Fishery  conservatism  and 

management: 

Alaska;  fisheries  of 

Exclusive  Ecofiomic 

Zone — 

Bering  Sea  aik)  Aleutian 

Islands  groindfish; 

published  1  3-00 

Bering  Sea  ard  Aleutian 

Islands  groi  ndfish; 

published  1  3-00 


Gulf  of  Alaska  groundfish; 

published  1-3-00 
Gulf  of  Alaska  groundish; 

published  1-3-00 

Atlantic  highly  migratory 
species — 
Vessel  monitoring  system; 

published  a-9-99 
Magnuson-Stevens  Act 
provisions — 
Pacific  Coast  groundfish; 

annual  specifications 

and  management 

measures;  published  1- 

4-00 
Northeastem  United  States 
fisheries — 
Atlantic  surf  clam  and 

ocean  quahog; 

published  12-30-99 

Intemational  fisheries 
regulations: 

Northwest  Atlantic  Fisheries 
Organization  Regulatory 
Area;  U.S.  fish  quota 
alkx:atJons;  published  12- 
23-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
Major  Electric  Utilities, 
Licensees,  and  Others 
annual  report;  electronic 
filing  instructions; 
published  12-28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives — 
Califomia;  enforcement 
exemptions  for 
reformulated  gasoline; 
extension;  published  9- 
15-99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Management  official  interlocks; 
published  9-24-99 

FEDERAL  RESERVE 
SYSTEM 

Home  mortgage  disclosure 
(Regulation  C): 

Depository  institutions; 

asset-size  exemption 

threshold  adjustment; 

published  12-20-99 
Management  official  intertocks; 

published  9-24-99 
Truth  in  lending  (Regulation 
Z): 
Mortgage  rates  and  fees; 

dollar  amount  adjustment; 

published  11-5-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Per  diem  localities; 
maximum  lodging  and 


meal  allowances; 
published  12-2-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicare: 
Physician  fee  schedule 
(2000  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
published  11-2-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Natural  gas  from  Indian 
leases;  valuation; 
published  8-10-99 

LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 

Labor-management  standards: 
Labor  organization  annual 
financial  reports;  technical 
amendments;  published 
12-21-99 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Musical  compositions 

performance  by  colleges 

and  universities;  cost  of 

living  adjustment; 

published  12-1-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Insurance  requirements — 
Share  insurance  fund 
capitalization;  published 
10-18-99 
Management  official 
intertocks;  clarification  and 
statutory  changes 
conform.ition;  published 
11-26-99 
Supervisory  committee 
audits  and  verifications; 
published  7-29-99 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single  employer  plans: 
Allocation  of  assets — 
Valuation  of  benefits  and 
assets;  expected 
retirement  age; 
published  12-1-99 

Benefits  payable  in 
terminated  plans; 
disclosure  to  participants; 
published  12-1-99 
Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  t>enefits; 
published  12-15-99 


TRANSPORTATION 
DEPARTMENT 

Motor  carrier  safety  standards: 

CFR  chapter  revisions; 
published  12-29-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  accident/incident 
reporting: 

Monetary  threshold  increase; 
published  12-10-99 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol,  tobacco,  and  other 
excise  taxes: 
Tobacco  products- 
Cigarette  papers  and 
tubes;  tax  increase; 
published  12-22-99 

Importation  restrictions, 
markings,  minimum 
manufacturing 
requirements,  and 
penalty  provisions; 
published  12-22-99 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Management  official  intertocks; 
published  9-24-99 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 
State  income  tax 
obligations;  tax  refund 
payments  offset;  published 
12-20-99 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes,  etc.: 
Withholding  of  tax  on 
certain  U.S.  source 
income  paid  to  foreign 
persons  and  related 
collection,  refunds,  and 
credits;  etc.;  published  12- 
31-98 
Wrtholding  of  tax  on  certain 
U.S.  source  income  paid 
to  foreign  persons  and 
related  collection,  refunds, 
and  credits,  etc.; 
correction;  published  3-9- 
99 

Income  taxes: 
Partnership  income  retum; 
published  11-12-99 

Procedure  and  administration: 

Partnership  returns  required 
on  magnetic  media; 
published  11-12-99 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Management  official  intertocks; 
published  9-24-99T1 
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RULES  GOING  INTO 
EFFECT  JANUARY  2, 
2000 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Events  requiring  permits, 
written  notices,  or  neither; 
J  identification;  published 
12-30-9811 

RULES  GOING  INTO 
EFFECT  JANUARY  3, 
2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Soybean  promotion,  research, 
and  consumer  information: 
Program  referendum 
Correction;  published  1-3- 
00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Practice  and  procedure: 
Procurement  and 
nonprocurement  activities; 
debannent  and 
suspension  policies; 
published  12-2-99 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
U.S.  direct  investments 
abroad— 

BE-10;  benchmark  survey- 
1999;  reporting 
requirements;  published 
12-3-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Accidental  release 
prevention — 
Risk  management 
programs;  published  11- 
3-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maryland;  published  11-3-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  published  11-3-99 
California;  published  12-3-99 
Indiana;  published  11-3-99 
Iowa;  published  12-3-99 
New  Jersey;  published  1 1  -3- 
99 


Ohio;  published  11-3-99 
Oklahoma;  published  11-3- 

99 
Tennessee;  published  11-3- 
99 
Supertund  program: 
Natgional  oil  and  hazardous 
substances  contigency 
plan — 

National  priorities  list 
update;  published  1-3- 
00 
Water  supply: 
National  primary  and 
secondary  drinking  water 
regulations — 
Chemical  and 
microbiological 
contaminants,  analytical 
methods;  and  laboratory 
certification 

requirements  revisions; 
published  12-1-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Personal  services — 
218-219  MHz  services; 
licensing  issues; 
published  11-3-99 
Private  land  mobile 
services — 

700  MHz  band;  Federal, 
State,  and  local  public 
safety  agency 
communication 
requirements  through 
Year  2010;  published 
11-4-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Privacy  Act;  implementation; 

published  12-3-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Airworthiness  directives: 

Boeing;  published  11-26-99 
Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Standardized  format; 
published  1-3-00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8)— 
Management  assessment 
program;  technical 
amendment;  published 
12-3-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 


California  Bighom  Sheep; 
published  1-3-00 

LEGAL  SERVICES 
CORPORATION 

Audit  services: 
Recipient  auditors; 
debarment,  suspension, 
and  removal;  published 
12-2-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Agency  records  centers; 

storage  standards  update; 

published  12-2-99 
Agency  records  centers; 

storage  standards  updates 

Correction;  published  12- 
9-99 
Federal  records  storage; 

records  creation, 

maintenance,  and 

disposition;  published  12- 

2-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainwonhiness  directives: 

Boeing;  published  11-26-99 
Ainworthiness  standards: 
Special  conditions — 
Boeing  Model  767-400ER 
airplane;  published  12- 
1-99 
Dassault  Aviation  Falcon 
Model  20-C5/-D5/-E5/- 
F5  airplanes;  published 
12-3-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Center  line  and  edge  line 
markings;  published  1- 
3-00 

COMMENTS  DUE  NEXT 
WEEK 

'MISSING*! 

Child  Support  Enforcement 

Office 

Child  support  enforcement 

program: 

National  Medical  Support 
Notice;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  1-14- 
00;  published  11-15-99 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  mari<eting  orders: 


Central  Arizona  and  New 

Mexico-West  Texas; 

comments  due  by  1-10- 

00;  published  11-10-99 
Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 

1-12-00;  published  12-13- 

99 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  1- 
12-00;  published  12-13-99 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative  . 
Service 

Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00:  published  11-9-99 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
Fastener  Quality  Act; 
implementation;  comments 
due  by  1-14-00;  published 
12-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


IV 


Sea  turtle  con«  rvation; 
Pamlico  SounJ,  NC; 
closure  to  mesh  gillnet 
fishing;  commsnts  due  by 
1-10-00;  published  12-16- 
99 
Sea  turtle  const  rvation; 
shrimp  trawlinj 
requirements 
Turtle  exclude  r  device; 
comments  cue  by  1-12- 
00;  published  12-13-99 
Fishery  conservati)n  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groi  ndfish; 
comments  (  ue  by  1-12- 
00;  publish*  d  12-13-99 
Gulf  of  Alaskj  groundfish; 
comments  (  ue  by  1-12- 
00;  published  12-13-99 

DEFENSE  DEPARTMENT 

Acquisition  regulal  ons: 
Voluntary  consensus 
standards  (Of  IB  Circular 
A-119);  comn-ents  due  by 
1-10-00;  published  11-9- 
99 
Civilian  health  anc  medical 
program  of  uniformed 
sendees  (CHAW  PUS); 
TRICARE  progrim— 
Family  membjr  dental 
plan;  comments  due  by 
1-14-00;  pu3lished  12- 
15-99 
ENVIRONMENTA . 
PROTECTION  AQENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 
Pre-pi'oductioi  certification 
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procedures; 


assurance   )rograms; 
reconsideration  petition; 
comments  Jue  by  1-14- 
00;  publish!  Kl  12-17-99 

FEDERAL 

C0MMUNICAT10  48 
COMMISSION 

Common  carrier  services: 
Intemet  telephoiy  and 

computer  based 

equipment;  access  by 

persons  with  disabilities; 

comments  dua  by  1-13- 

00;  published  11-19-99 
Radio  stations;  ta  )le  of 
assignments: 
California;  comments  due  by 

1-10-00;  publshed  12-8- 

99 
Michigan;  comr  lents  due  by 

1-13-00;  publshed  12-8- 

99 
Texas;  commet  ts  due  by  1- 

10-00;  published  12-8-99 


compliance 


Television  broadcasting: 
Satellite  Home  Viewer 
Improvement  Act; 
implementation — 
Retransmission  consent 
issues;  comments  due 
by  1-12-00;  published 
12-29-99 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Equal  Access  to  Justice  Act; 
implementation: 
Attorney  fees  regulations; 
comments  due  by  1-13- 
00:  published  11-29-99 
FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Short-term  cash  advances 
(payday  loans);  comments 
due  by  1-10-00;  published 
11-5-99 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Columbian  white-tailed  deer 
comments  due  by  1-14- 
00;  published  12-29-99 
Spikedace  and  loach 
minnow;  comments  due 
by  1-14-00;  published  12- 
10-99 
Marine  mammals: 
Incidental  take  during 
specified  activities — 
Beaufort  Sea,  AK;  year- 
round  0*1  and  gas 
industry  operations; 
polar  bears  and  Pacific 
walrus;  comments  due 
by  1-13-00;  published 
1-3-00 
Incidental  taking — 
Beaufort  Sea  et  al.,  AK; 
oil  and  gas  industry 
operations;  polar  bears 
and  Pacific  walruses; 
comments  due  by  1-10- 
00;  published  12-9-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Denali  National  Pari^  and 
Preserve,  AK;  traditional 
activities  definition; 
comments  due  by  1-11- 
00;  published  1M2-99 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Procedural  rules;  comments 
due  by  1-10-00;  published 
12-8-99 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 
Indian  Gaming  Regulatory  Act: 


Classification  of  games; 
comments  due  by  1-10- 
00;  published  11-10-99 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Union  of  Concemed 
Scientists;  comments  due 
by  1-10-00;  published  10- 
27-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Payments  during  evacuation; 
comments  due  by  1-14- 
00;  published  12-15-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
SAVE  verification 
procedures  and 
revisions — 
Combined  postage 
payment  standards; 
automation  letter  mail; 
comments  due  by  1-10- 
00;  published  12-9-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Broker-dealers  deemed  not 
to  be  investment  advisers; 
comments  due  by  1-14- 
00;  published  11-10-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Califomia;  comments  due  by 
1-11-00;  published  11-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Air  Cruisers  Co.;  comments 
due  by  1-10-00;  published 
11-9-99 
Airbus;  comments  due  by  1- 
13-00;  published  12-14-99 
Bell;  comments  due  by  1- 

14-00;  published  11-15-99 
Boeing;  comments  due  by 
1-10-00;  published  11-24- 
99 
British  Aerospace; 
comments  due  by  1-10- 
00;  published  12-9-99 
CFM  Intemational; 
comments  due  by  1-12- 
00;  published  12-13-99 
Dassault;  comments  due  by 
1-10-00;  published  12-9- 
99 
Fokker;  comments  due  by 
1-12-00;  published  12-13- 
99 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  1- 
10-00;  published  12-9-99 


McDonnell  Douglas; 
comments  due  by  1-14- 
00;  published  11-30-99 

Transport  category 
airplanes — 

Mode  >C>  transponders 
with  single  Gillham 
code  altitude  input; 
comments  due  by  1-11- 
00;  published  11-12-99 

Ainworthiness  standards: 

Special  conditions — 

CASA  Model  C-295 
airplane;  comments  due 
by  1-12-00;  published 
12-13-99 

Class  D  airspace;  comments 
due  by  1-14-00;  published 
12-3-99 

Environmental  impacts; 
policies  and  procedures 
implementation;  comment 
request;  comments  due  by 
1-11-00;  published  10-13-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  safety  enforcement 
procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  policy 
statement  with  Federal 
Transit  Administration; 
comments  due  by  1-14- 
00;  published  11-1-99 

TREASURY  DEPARTMENT 

Community  Development 
Financial  Institutions  Fund 

Community  Development 
Financial  Institutions 
Program;  implementation; 
comments  due  by  1-14-00; 
published  11-1-99 

TREASURY  DEPARTMENT 

Customs  Service 

Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 

Puget  Sound,  WA;  port 
limits;  comments  due  by 
1-10-00;  published  11-10- 
99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Farm  income  averaging; 
comments  due  by  1-14- 
00;  published  10-8-99 


Federal  Register/ Vol.  65,  No.  1 /Monday,  January  3,  2000 /Reader  Aids 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 

Laws  for  the  first  session  of 

the  106th  Congress  will  be 

published  in  the  Federal 

Register  on  December  30, 

1999. 

Last  List  December  21,  1999. 


VI 


CFR  CHECKUi  T 


This  checklist, 
published  weekly 
numbers,  prices 
An  asterisk  (*) 
week  and  which  is 
Office. 


prefcared  by  the  Office  of  the  Federal  Register,  is 
It  Is  arranged  in  the  order  of  CFR  titles,  stock 
a  nd  revision  dates, 
pre  ;edes  each  entry  that  has  been  issued  since  last 
now  available  for  sale  at  the  Government  Printing 


cum  int 


lal  )le  I 
Acc«  ss 


fo^ 


A  checklist  of 
also  appears  in  thi 
Affected),  which  is 
The  CFR  is  aval 
Office's  GPO 
index.html.  For  i 
Support  Team  at  1 

The  annual  rate 
$951 .00  domestic 

Mail  orders  to  the 
P.O.  Box  371954, 
accompanied  by 
Account,  VISA, 
telephoned  to  the 
512-1800  from  8: 
charge  orders  to 
Title 
1,  2  (2  Reserved) 

3  (1997  Compilafi 
and  Ports  100 
101) 

4  


CFR  volumes  comprising  a  complete  CFR  set, 
!  latest  issue  of  the  LSA  (List  of  CFR  Sections 
revised  monthly. 

free  on-line  through  the  Government  Printing 
Service  at  http://www.access.gpo.gov/nara/cfr/ 
nffcrmation  about  GPO  Access  call  the  GPO  User 
-888-293-6498  (toll  free)  or  202-512-1530. 
subscription  to  all  revised  paper  volumes  is 
$237.75  additional  for  foreign  mailing. 
Superintendent  of  Documents,  Attn:  New  Orders, 
Pittsburgh,  PA  15250-7954.  All  orders  must  be 
remittance  (check,  money  order,  GPO  Deposit 
Miister  Card,  or  Discover).  Charge  orders  may  be 
3P0  Order  Desk,  Monday  through  Friday,  at  (202) 
a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
512-2250. 


(lOi 


(;i02)i 


i<n 

Olid 


5  Parts: 

1-699  

700-1199  

1200-End.  6  (6 
Reserved)  ... 

7  Parts: 

1-26  

27-52  

53-209  

210-299  

300-399  

400-699  

700-699  

900-999  

1000-1199  

1200-1599  

1600-1899  

1900-1939  

1940-1949  

1950-1999  

2000-£nd 


8  

9  Parts: 

1-199  .... 
200-ind 


10  Parts: 

1-50  

51-199 

200-499  ... 
500-€nd  .. 

11  


12  Parts: 

1-199  

200-219  .. 
220-299  .. 
300-499  .. 
500-599.. 
600-£nd  . 

13  
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stock  Number 
(869-038-00001-6) 


Price       Revision  Date 

5.00      5  Jan.  l,  1999 


(869-038-00002-4) 20.00 

(869-038-00003-2) 7.00 

(869-038-00004-1) 37.00 

,  (869-038-00005-9) 27.00 


'Jan.  1,  1999 
sjan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 


(869-038-00006-7) 44.00  Jan.  1,  1999 

(869-038-00007-5) 25.00  Jan.  1,  1999 

(869-038-00008-3) 32.00  Jan.  1,  1999 

(869-038-00009-1) 20.00  Jan.  1,  1999 

(869-038-00010-5) 47.00  Jan.  1,  1999 

(869-038-00011-3) 25.00  Jan.  1,  1999 

(869-038-00012-1) 37.00  Jan.  1.  1999 

(869-038-00013-0) 32.00  Jan.  1,  1999 

(869-038-00014-8) 41.00  Jan.  I,  1999 

(869-038-00015-6) 46.00  Jan.  1,  1999 

(869-038-00016-4) 34.00  Jan.  1,  1999 

(869-038-00017-2) 55.00  Jan.  1,  1999 

,  (869-038-00018-1) 19.00  Jan.  1,  1999 

(869-038-00019-9) 34.00  Jon.  1,  1999 

(869-038-00020-2) 41.00  Jan.  1,  1999 

(869-038-00021-1) 27.00  Jan.  1,  1999 

.(869-038-00022-9) 36.00  Jan.  1,  1999 


(869-038-00023-7) 42.00  Jan.  1,  1999 

(869-038-00024-5) 37.00  Jan.  1,  1999 

(869-038-00025-3) 42.00  Jan.  1,  1999 

(869-038-00026-1) 34.00  Jan.  1,  1999 

(869-038-00027-0) 33.00  Jon.  1,  1999 

.  (869-038-00028-8) 43.00  Jan.  1,  1999 

(869-038-00029-6) 20.00  Jan.  1,  1999 

(869-038-00030-0) 17.00  Jan.  1,  1999 

(869-038-00031-8) 20.00  Jan.  1,  1999 

.(869-036-00032-6) 40.00  Jan.  1,  1999 

.(869-038-00033-4) 25.00  Jan.  1,  1999 

.  (869-038-00034-2) 24.00  Jan.  1,  1999 

(869-038-00035-1) 45.00  Jan.  1,  1999 

.(869-038-00036-9) 25.00  Jan.  1,  1999 


THIe  Stock  Number 

14  Parts: 

1-59  (869-038-00037-7) 

60-139 (869-038-00038-5) 

140-199  (869-038-00039-3) 

200-1199  (869-038-00040-7) 

1200-End (869-038-00041-5) 

15  Parts: 

0-299  (869-038-00042-3) 

300-799 (869-038-00043-1) 

800-£nd  (869-038-00044-0) 

16  Parts: 

0-999  (869-038-0004&-8) 

1000-End (869-038-00046-6) 

17  Parts: 

1-199  (869-038-00048-2) 

200-239 (869-038-00049-1) 

240-£nd  (869-038-00050-4) 

18  Parts: 

1-399  (869-038-00051-2) 

400-End  (869-038-00052-1) 

19  Parts: 

1-140  (869-038-00053-9) 

141-199 (869-038-00054-7) 

200-End  (869-038-00055-5) 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-End  (869-038-00058-0) 

21  Parts: 

1-99  (869-038-00059-8) 

100-169 (869-038-00060-1) 

170-199 (869-038-00061-0) 

200-299 (869-038-00062-6) 

300-499 (869-038-00063-6) 

500-599 (869-038-00064-4) 

600-799 (869-038-00065-2) 

800-1299 (869-038-00066-1) 

1300-£nd (869-038-00067-9) 

22  Parts: 

1-299  (869-038-00068-7) 

300-end  (869-038-00069-5) 

23  (869-038-00070-9) 

24  Parts: 

0-199  (869-038-00071-7) 

200-499  (869-038-00072-5) 

500-699  (869-038-00073-3) 

700-1699  (869-038-00074-1) 

170O-£nd (869-038-00075-0) 

25  (869-038-00076-8) 

26  Parts: 

§§1.0-1-1.60  (869-038-00077-6) 

§§1.61-1.169 (869-038-00078-4) 

§§  1 .1 70-1 .300 (869-038-00079-2) 

§§1.301-1.400  (869-038-00080-6) 

§§1.401-1.440 (869-038-00081-4) 

§§1.441-1.500  (869-038-00082-2) 

§§  1.501-1.640 (869-O38-00083-1) 

§§1.641-1.850 (869-038-00084-9) 

§§1.851-1.907  (869-038-00085-7) 

§§1.908-1.1000  (869-038-00086-5) 

§§  1.1001-1.1400  (869-038-00087-3) 

§§1.1401-End  (869-038-00088-1) 

2-29  (869-038-00089-0) 

30-39  (869-038-00090-3) 

40-49  (869-038-00091-1) 

50-299 (869-038-00092-0) 

300-499 (869-038-00093-8) 

500-599 (869-038-00094-6) 

600-End  (869-038-00095-4) 

27  Parts: 

1-199  (869-038-00096-2) 


Price       Revision  Date 


50.00 

Jan.  1 

1999 

42.00 

Jan.  1 

1999 

17.00 

Jan.  1 

1999 

28.00 

Jan.  1 

IWV 

24.00 

Jan.  1 

1999 

25.00 

Jan.  1 

1999 

36.00 

Jan.  1 

1999 

24.00 

Jan.  1 

I9W 

32.00 

Jan.  1 

1999 

37.00 

Jan.  1 

1999 

29.00 

Apr.  1 

1999 

34.00 

Apr.  1 

1999 

44.00 

Apr.  1 

1999 

48.00 

Apr.  1 

1999 

14.00 

Apr.  1 

lyyy 

37.00 

Apr.  1 

1999 

36.00 

Apr.  1 

1999 

18.00 

Apr.  1 

1999 

30.00 

Apr.  1 

1999 

51.00 

Apr.  1 

1999 

44.00 

'Apr.  1 

1999 

24.00 

Apr.  1 

1999 

28.00 

Apr.  1 

1999 

29.00 

Apr.  1 

1999 

11.00 

Apr.  1 

199V 

50.00 

Apr.  1 

1999 

28.00 

Apr.  1 

1999 

9.00 

Apr.  1 

1999 

35.00 

Apr.  1 

1999 

14.00 

Apr.  1 

,  1999 

44.00 

Apr.  1 

,  1999 

32.00 

Apr.  1 

,  1999 

27.00 

Apr.  1 

,  1999 

34.00 

Apr.  1 

,  1999 

32.00 

Apr.  1 

,  1999 

18.00 

Apr.  1 

,  1999 

40.00 

Apr.  1 

,  1999 

18.00 

Apr.  1 

,  1999 

47.00 

Apr.  1 

,  1999 

27.00 

Apr.  1 

,  1999 

50.00 

Apr.  1 

,  1999 

34.00 

Apr.  1 

,  IWV 

25.00 

Apr.  1 

,  1999 

43.00 

Apr.  1 

,  IVVV 

30.00 

Apr.  1 

,  1999 

27.00 

'Apr.  1 

,  1999 

35.00 

Apr.  1 

,  1999 

40.00 

Apr.  1 

,  1999 

38.00 

Apr.  1 

,  1999 

40.00 

Apr.  1 

,  1999 

55.00 

Apr.  1 

,  1999 

39.00 

Apr.  1 

,  1999 

28.00 

Apr.  1 

,  1999 

17.00 

Apr.  1 

,  1999 

21.00 

Apr.  1 

,  1999 

37.00 

Apr.  1 

,  1999 

11.00 

Apr.  1 

,  1999 

11.00 

Apr.  1 

,  1999 

53.00 

Apr.  1 

,  1999 

Federal  Register/Vol.  65,  No.  1 /Monday,  January  3,  2000 /Reader  Aids  vii 


THIe 


Stock  Number 


20O-End  (869-038-00097-1) 

28  Parts: 

0-42  (869-038-00098-9) 

43-encl (869-038-00099-7) 


Price 

17.00 

39.00 
32.00 


29  Parts: 

0-99  (869-038-00100-4)  ......  28.00 

100-499 (869-038-00101-2) 13.00 

500-899 (869-038-00102-1) 40.00 

900-1899  (869-038-00103-9) 21.00 

1900-1910  (§§1900  to 

1910.999)  (869-038-00104-7) 46.00 

1910  (§§  1910.1000  fo 

end)  (869-038-00105-5) 28.00 

1911-1925  (869-038-00 106-3) 18.00 

1926 (869-038-00107-1) 30.00 

1927-End (869-038-00108-0) 43.00 

30  Parts: 

1-199  (869-038-00 109-8)  .. 

200-699 (869-038-00110-1)  .. 

700-€nd  (869-038-00111-0)  .. 


35.00 
30.00 
35.00 

31  Parts: 

0-199  (869-038-00112-8) 21.00 

200-End  (869-038-00113-6) 48.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19.00 


1-39,  Vol.  Ill 

1-190  (869-038-00114-4) 

191-399 (869-038-00115-2) 

400-629 (869-038-00116-1) 

630-699 (869-038-00117-9) 

700-799 (869-038-00118-7) 

800-End  (869-038-00119-5) 

33  Parts: 

1-124  (869-038-00120-9) 

125-199 (869-038-00121-7) 

200-End  (869-038-00122-5) 

34  Parts: 

1-299  (869-038-00123-3) 

300-399 (869-038-00124-1) 

400-End  (869-038-00125-0) 

35  (869-034-00126-2) 

36  Parts 

1-199  (869-038-00127-6) 21.00 

200-299 (869-038-00128-4) 23.00 

300-End  (869-038-00129-2) 38.00 

37 


18.00 
46.00 
55.00 
32.00 
23.00 
27.00 
27.00 

32.00 
41.00 
33.00 

28.00 
25.00 
46.00 

14.00 


38  Parts: 

0-17  (869-038-00131-4) 37.00 

18-End  (869-038-00132-2) 41.00 

39  (869-038-00133-1) 24.00 

40  Parts: 

1-49  (869-038-00134-9) 33.00 

50-51   (869-038-00135-7) 25.00 

52  (52.01-52.1018) (869-038-00136-5) 33.00 

52  (52.1019-End)  (869-038-00137-3) 37.00 

53-59  (869-038-00138-1) 19.00 

60  (869-038-00139-0) 59.00 

61-62  (869-038-00140-3) 19.00 

63(63.1-63.1119) (869-038-00141-1) 58.00 

63  (63.1200-End)  (869-038-00142-0) 36.00 

64-71   (869-038-00143-8) 11.00 

41.00 
33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


72-80  (869-038-00144-6) 

81-85  (869-038-00145-4) 

86  (869-038-00146-2) 

87-135 (869-038-00146-1) 

136-149 (869-038-00 148-9) 

150-189 (869-038-00149-7) 

190-259 (869-038-00150-1) 


Revision  Date 

Apr.  1,  1999 


Title 


Stock  Number 


Price       Revision  Date 


July 
July 


July 

July 

8  July 

July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 
July 


(869-038-00130-6) 29.00        July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


999 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  303  and  381 

[Docket  No.  99-055R] 

Exemption  of  Retail  Operations  from 
Inspection  Requirements 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Interim  final  interpretative  rule 
with  an  opportunity  for  comment. 

summary:  The  Food  Safety  and 
Inspection  Service  is  advising  interested 
persons  that,  in  determining  whether  an 
establishment  is  a  retail  store  or     '' 
restaurant  or  a  similar  retail-type 
establishment  that  is  exempt  from 
requirements  for  inspection  under  the 
Federal  Meat  Inspection  Act  or  the 
Poultry  Products  Inspection  Act,  the 
Agency  will  not  consider  sales  of 
products  that  simply  "pass  through"  the 
establishment  without  any  processing  or 
handling  other  than  storage  and 
activities  incidental  to  storage.  The 
effect  of  this  interpretation  is  to  exclude 
the  value  of  those  products  in  deciding 
whether,  under  the  Agency's 
regulations,  sales  to  hotels,  restaurants, 
and  similar  institutions  disqualify  the 
establishment  from  exemption  as  a  retail 
store.  The  Agency  is  providing  an 
opportunity  to  comment  on  its 
interpretation  in  advance  of  upcoming 
rulemaking  on  the  exemption  of  retail 
operations  from  inspection 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Derfler,  Deputy  Administrator, 
Office  of  Policy,  Program  Development 
and  Evaluation,  Food  Safety  and 
Inspection  Service,  Washington,  DC 
20250-3700;  (202)  720-2710. 
DATES:  This  interpretative  rule  is 
effective  January  4,  2000.  Comments 
may  be  submitted  by  February  3,  2000. 


ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk,  Docket  No.  99-055R,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  will  be  available 
for  public  inspection  in  the  Docket 
Clerk's  office  between  8:30  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Food 
Safety  and  Inspection  Service  (FSIS) 
administers  a  regulatory  program  under 
the  Federal  Meat  Inspection  Act  (FMIA) 
(21  U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (PPLA)  (21 
U.S.C.  451  et  seq.)  that  is  designed  to 
protect  the  health  and  welfare  of 
consumers  by  preventing  the 
distribution  of  products  that  are 
imwholesome?  adulterated,  or 
misbranded.  Both  the  FMIA  and  the 
PPLA  include  requirements  for  federal 
inspection,  and  they  prohibit  selling  or 
transporting,  offering  for  sale  or 
transportation,  or  receiving  for 
transportation,  in  coirmierce,  products 
that  are  adulterated  or  misbranded  and 
products  that  are  required  to  be 
inspected,  unless  they  have  been 
inspected  and  passed  (21  U.S.C. 
458(a)(2)  and  610(c)).  Intrastate 
operations  and  transactions  are 
effectively  subject  to  the  same 
requirements  and  prohibitions,  pursuant 
to  a  State  inspection  program  or 
designation  for  federal  inspection  (21 
U.S.C.  454(c)(1)  and  661(c)(1)). 

Both  the  FMIA  and  the  PPIA  provide 
that  the  statutory  provisions  requiring 
inspection  of  the  "slaughter  of  livestock 
or  poultry  and  the  preparation  or 
processing  of  products  thereof  do  not 
apply  to  "operations  of  types 
traditionally  and  usually  conducted  at 
retail  stores  and  restaurants,  when 
conducted  at  any  retail  store  or 
restaurant  or  similar  retail-type 
establishment  for  sale  in  normal  retail 
quantities  or  service  *   *   *  to 
consumers  at  such  establishments  if 
such  establishments  are  subject  to  such 
inspection  provisions  only  under  this 
paragraph"  (i.e.,  establishments  that  are 
subject  to  federal  inspection  because 
they  are  located  in  designated  States 
and  territories)  (21  U.S.C.  454(c)(2)  and 
661(c)(2)).  In  §  303.1(d)  and  §  381.10(d), 
respectively  (9  CFR  303.1(d)  and 
381.10(d)),  FSIS  addresses  the 
conditions  under  which  Federal  or  state 


inspection  requirements  do  not  apply  to 
retail  operations. 

A  recent  FSIS  notice  advised  the 
public  that  the  Agency  is  reviewing  its 
regulations  on  the  exemption  of  retail 
operations  from  requirements  for 
inspection  under  the  FMIA  or  the  PPIA 
(64  FR  55694,  October  14,  1999).  The 
notice  advised  that  the  Agency' intends 
to  initiate  notice-and-conmient    - 
rulemaking  on  the  application  of 
inspection  requirements  and  on 
handling  conditions  necessary  to  ensure 
that  products  delivered  to  consumers 
are  not  adulterated  or  misbranded  (see 
21  U.S.C.  454,  455,  463(a),  464,  603 
through  606,  623,  624,  and  661).  As  part 
of  this  review,  the  Agency  has 
reevaluated  USDA's  historical  treatment 
of  products  that  simply  pass  through  an 
establishment  without  any  processing  or 
handling  [e.g.,  unwrapping  or 
rewrapping)  other  than  storage  and 
activities,  such  as  the  unloading  of 
vehicles,  that  are  incidental  to  storage. 

The  FMIA  defines  "prepared"  as 
"slaughtered,  canned,  salted,  rendered, 
boned,  cut  up,  or  otherwise 
manufactured  or  processed"  (21  U.S.C. 
601(1)),  and  for  purposes  of  the  PPLA, 
"processed"  means  slaughtered,  caimed, 
salted,  stuffed,  rendered,  boned,  cut  up, 
or  otherwise  manufactured  or 
processed"  (21  U.S.C.  453(w)).  The 
statutory  provisions  that  require  the 
inspection  of  slaughter  and  product 
preparation  or  processing  (21  U.S.C.  455 
and  603  through  606)  do  not  require  the 
inspection  of  storage  and  related 
activities.  Other  statutory  provisions 
apply  to  businesses  that  involve  product 
sales  and  storage,  such  as  warehouses 
(see,  e.g.,  21  U.S.C.  460(b)(2)  and  (e), 
463(a),  624,  642(a)(2),  and  645). 

Because  products  that  simply  "pass 
through"  an  establishment  do  not 
imdergo  any  processing  or  handling 
other  than  storage  and  activities 
incidental  to  storage,  sales  of  these 
products  should  not  be  considered  in 
determining  whether  an  establishment's 
operations  are  exempt  from 
requirements  for  Federal  or  state 
inspection.  Currently,  this  question  can 
arise  when  a  store  that  otherwise  meets 
the  requirements  for  exemption  under 
§  303.1(d)(2)  or  §  381.10(d)(2)  has  sales 
to  hotels,  restaurants,  or  similar 
institutions.  Under  the  regulations 
(paragraphs  (d)(2)(iii)(6)  and  (d)(2)(vi)  of 
§§303.1  and  381.10),  sales  of  meat  or 
poultry  products  to  hotels,  restam-ants. 
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would  have  codified  rules  for  applying 
the  exclusion  (40  FR  15906). 

The  basis  for  FSIS's  action  today  is 
different,  as  explained  above.  In  fact, 
FSIS  views  the  "traditionally  and 
usually"  criterion  in  the  retail 
operations  exemption  (21  U.S.C. 
454(c)(2)  and  661(c)(2))  as  only 
restricting  the  types  of  preparation  or 
processing  operations — those  "types 
traditionally  and  usually  conducted  at 
retail  stores  and  restaurants" — that  an 
establishment  may  conduct.  This  is  not 
the  issue  here.  Other  criteria  in  the 
statutory  exemption  address  the  product 
sales  aspects  of  retail  operations. 

FSIS  does  recognize  that  the  views  of 
various  members  of  the  public  may 
differ  on  the  circumstances  under  which 
products  should  be  treated  as  "passing 
through"  an  establishment.  Therefore,  it 
is  providing  the  public  with  an 
opportunity  to  submit  comments  for 
consideration  by  the  Agency  during 
development  of  its  proposed  rule  on  the 
exemption  of  retail  operations  from 
inspection  requirements.  Pending  any 
changes  in  the  regulations  as  a  result  of 
further  rulemaking,  the  Agency  will 
address  questions  about  particular 
products  on  a  case-by-case  basis. 

Additional  Public  Notification 

FSIS  has  considered  the  potential 
civil  rights  impact  of  this  interpretative 
rule  on  minorities,  women,  and  persons 
with  disabilities.  Public  involvement  in 
all  segments  of  rulemaking  and  policy 
development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  interpretative  rule  and  are  informed 
about  the  mechanism  for  providing 
comments,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update. 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader. 


more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on:  December  27, 
1999. 

Thomas  J.  Billy, 
Administrator. 
[FR  Doc.  00-44  Filed  1-3-00;  8:45  am] 

BIUJNG  CODE  3410-DM-P 


FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  935 

[No.  99-69] 
RIN  3069-AA91 

Information  Collection  Approval; 
Technical  Amendment  to  Advances  to 
Nonmembers  Rule 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  Rule. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995  (Act),  the  Office 
of  Management  and  Budget  (OMB)  has 
approved  a  three-year  extension  of  the 
information  collection  contained  in  the 
Federal  Housing  Finance  Board 
(Finance  Board)  regulation  governing 
Federal  Home  Loan  Bank  advances  to 
noiunembers.  The  OMB  control  number 
approving  the  information  collection 
now  expires  on  November  30,  2002.  In 
accordance  with  the  requirements  of  the 
Act,  the  Finance  Board  is  amending  the 
advances  to  nonmembers  rule  to  reflect 
this  new  expiration  date. 
EFFECTIVE  DATE:  The  final  rule  will 
become  effective  on  January  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  F.  Ciulis,  Senior  Financial 
Analyst,  Policy  Development  and 
Analysis  Division,  Office  of  Policy, 
Research  and  Analysis,  by  telephone  at 
202/408-2866,  by  electronic  mail  at 
curtisj@fhfb.gov,  or  by  regidar  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W.,  Washington,  D.C. 
20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  order  to  extend  the  expiration  date 
of  the  OMB  control  number  approving 
the  information  collection  contained  in 
its  advances  to  nonmembers  rule,  the 
Finance  Board  published  requests  for 
public  comments  regarding  the 
information  collection  in  the  Federal 
Register  on  June  16  and  October  5, 
1999.  See  64  FR  32235  (Jime  16,  1999) 
and  64  FR  54021  (Oct.  5,  1999).  The 
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Finance  Board  also  submitted  an 
analysis  of  the  information  collection, 
entitled  "Advances  to  Nonmember 
Mortgagees."  to  the  OMB  for  review  and 
approval.  The  OMB  has  approved  a 
three-year  extension  of  the  information 
collection  under  OMB  control  niunber 
3069-0005.  The  OMB  control  number 
now  expires  on  November  30.  2002. 

Under  the  Act  and  the  OMB's 
implementing  regulation,  44  U.S.C. 
3507  and  5  CFR  1320.5.  an  agency  may 
not  sponsor  or  conduct,  and  a  person  is 
not  required  to  respond  to,  an 
information  collection  unless  the 
regulation  collecting  the  information 
displays  a  currently  valid  OMB  control 
niunber.  Accordingly,  the  Finance 
Board  is  amending  the  advances  to 
nonmembers  rule  to  reflect  the  new 
expiration  date  of  the  OMB  control 
number. 

n.  Notice  and  Public  Participation 

Because  the  effectiveness  of  the 
information  collection  contained  in  the 
advances  to  nonmembers  rule  must  be 
maintained,  the  Finance  Board  for  good 
cause  finds  that  the  notice  and  public 
procedine  requirements  of  the 
Administrative  Procedures  Act  are 
impracticable,  xumecessary,  or  contrary 
to  the  public  interest.  See  5  U.S.C. 
553(b)(3)(B).. 

m.  Effective  Date 

For  the  reasons  stated  in  part  II  above, 
the  Finance  Board  for  good  cause  finds 
that  the  final  rule  should  become 
effective  on  January  4,  2000.  See  5 
U.S.C.  553(d)(3). 

rv.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  do  not  apply  since  this 
technical  amendment  to  the  advances  to 
nonmember  rule  does  not  require 
publication  of  a  notice  of  proposed 
rulemaking.  See  5  U.S.C.  601(2)  and 
603(a). 

V.  Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  935 

Credit.  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  hereby 
amends  12  CFR  part  935  as  follows: 


PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3). 
1422b(a)(l),  1426. 1429,  1430,  1430b,  and 
1431. 

Subpart  B— Advances  to  Nonmembers 

§§  935.22, 935.23  and  935.24    [Amended] 

2.  Revise  the  parenthetical  statement 
that  appears  after  §§  935.22,  935.23,  and 
935.24  to  read  as  follows: 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
contained  in  this  section  and  assigned 
control  number  3069-0005  with  an 
expiration  date  of  November  30,  2002.) 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  December  22, 1999. 
Bruce  A.  Morrison, 
Chairman. 
(PR  Doc.  00-38  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  672S-01-P 


FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  960 

[No.  99-68] 
RIN  3069-AA82 

Amendment  of  Affordable  Housing 
Program  Regulation 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  as 
final,  with  no  changes,  the  May  5.  1999 
Interim  Final  Rule  which  amended  its 
regulation  governing  the  operation  of 
the  Affordable  Housing  Program  (AHP 
or  Program)  to  make  certain  technical 
revisions  clarifying  Program 
requirements  and  improving  the 
operation  of  the  AHP. 
EFFECTIVE  DATE:  The  final  rule  shall  be 
effective  on  January  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Fronckowiak,  Acting  Deputy 
Director.  Program  Assistance  Division, 
Office  of  Policy,  Research  and  Analysis, 
(202)  408-2575;  or  Sharon  B.  Like, 
Senior  Attorney-Advisor,  Office  of 
General  Coimsel,  (202)  408-2930, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Federal  Home  Loan  Bank  (Bank)  to 


establish  a  Program  to  subsidize  the 
interest  rate  on  advances  to  members  of 
the  Federal  Home  Loan  Bank  System 
engaged  in  lending  for  long-term,  low- 
and  moderate-income,  owner-occupied 
and  affordable  rental  housing  at 
subsidized  interest  rates.  See  12  U.S.C. 
1430(j){l)  (1994).  The  Finance  Board  is 
required  to  promulgate  regulations 
governing  the  operation  of  the  Program. 
See  id. 

On  August  4. 1997.  the  Finance  Board 
published  a  final  AHP  regulation 
adopting  comprehensive  revisions  to  the 
Program,  see  12  CFR  part  960,  which, 
among  other  changes,  authorized  the  12 
Banks,  rather  than  the  Finance  Board,  to 
approve  applications  for  AHP  subsidies 
beginning  January  1.  1998.  See  62  FR 
41812  (Aug.  4,  1997).  On  May  20,  1998. 
the  Finance  Board  published  an  Interim 
Final  Rule  amending  the  regulation  to 
make  certain  technical  revisions 
clarifying  Program  requirements  and 
improving  the  operation  of  the  AHP.  See 
63  FR  27668  (May  20,  1998).  The 
Interim  Final  Rule  was  adopted  as  a 
final  rule,  with  several  changes,  and 
became  effective  on  Jime  1,  1999. 

In  the  course  of  implementing  the 
changes  to  the  Program  imder  the  recent 
revisions  to  the  AHP  regulation,  the 
Banks  and  Finance  Board  staff 
identified  a  number  of  additional 
technical  issues  whose  resolution  would 
clarify  Program  requirements  and 
improve  the  effectiveness  of  the 
Program.  Accordingly,  on  May  5,  1999. 
the  Finance  Board  published  another 
Interim  Final  Rule  amending  the  AHP 
regulation,  effective  June  4.  1999,  to 
address  these  additional  issues.  The 
May  5,  1999  hiterim  Final  Rule 
provided  for  a  60-day  comment  period, 
which  closed  on  July  6,  1999. 

The  Finance  Board  received  one 
comment  letter  on  the  May  5, 1999 
Interim  Final  Rule  from  a  financial 
institutions  trade  association,  which 
generally  supported  several  provisions 
in  the  Interim  Final  Rule  and  noted  one 
potential  concern  which  is  discussed 
below. 

n.  Analysis  of  the  Final  Rule 

Requirement  for  Independent 
Appraisals  from  State  Certified  or 
Licensed  Appraisers  for  Member  Real 
Estate  Owned  (REO)  Properties  and 
Properties  Upon  Which  a  Member  Holds 
a  Mortgage  orLien—§960.5(b)(2)(ii)(B) 

The  May  5,  1999  Interim  Final  Rule 
amended  §  960.5(b)(2)(ii)(B)  of  the  AHP 
regulation  to  require  that  an 
independent  appraisal  of  the  AHP 
property  be  obtained  within  six  months 
prior  to  the  date  the  Bank  disburses 
AHP  subsidy  to  the  project.  The  Interim 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-222-AD;  Amendment 
39-11491;  AD  99-27-10] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A310  and  A300-600  series  airplanes, 
that  requires  wiring  modifications  to  the 
engine  and  auxiliary  power  unit  (APU) 
fire  detection  system.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  fire  warning 
from  terminating  prematurely,  which 
could  result  in  an  unnoticed, 
uncontained  engine/ APU  fire. 
DATES:  Effective  February  8,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft'om  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  October  6, 1999  (64  FR 
54248).  That  action  proposed  to  require 
wiring  modifications  to  the  engine  and 
auxiliary  power  unit  (APU)  fire 
detection  system. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

Request  to  Change  Material  in  the 
Electrical  Cabling 

One  commenter  provides  data  that 
suggest  that  the  FAA  should  require  an 
alternative  material  for  the  electrical 
cabling  to  the  engine's  core  wiring 
harnesses  for  the  engine/ APU  fire 
detection  system,  rather  than  require  a 
change  to  the  control  logic  of  the  fire 
detection  system.  The  conunenter  states 
that  the  presently  used  wire  harness 
will  degrade  rapidly  in  the  high 
temperature  and  vibration  enviroimient. 
The  conunenter  describes  an  alternative 
material  that  can  withstand  these  severe 
enviioimients  without  degradation. 
Thus,  it  could  prevent  damage  to  the 
wire  harness  in  the  event  of  an  engine 
fire. 

The  FAA  does  not  concur  with  the 
proposal.  The  Airbus  service  bulletins 
referenced  as  the  appropriate  soiu-ces  of 
service  information  for  accomplishment 
of  the  wiring  modifications  required  by 
this  AD  addbress  the  potential  for  the 
APU  engine  fire  warning  to  terminate 
prematurely;  these  service  bulletins 
provide  a  design  change  to  the  detection 
system  control  logic  that  would  address 
the  identified  unsafe  condition.  The 
FAA  has  determined  that  the 
installation  of  electrical  cabling  made  of 
an  alternative  material,  though 
increasing  the  harness  resistance, 
wound  not  ensure  a  reliable  fire 
detection  system  control  logic.  Although 
a  change  in  the  cabling  material  may 
provide  some  long-term  benefit,  it  does 
not  directly  correct  the  unsafe  condition 
identified  and  addressed  in  this  AD.  No 
change  to  the  AD  is  required. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  113  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hovu". 
Required  parts  will  cost  approximately 
$408  per  airplane.  Based  on  these 
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figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$80,004.  or  $708  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-10    Airbus  Industrie:  Amendment 
39-11491.  Docket  99-NM-222-AD. 
Applicability:  Model  A310  and  A300-600 
series  airplanes,  certificated  in  any  category; 
except  those  on  which  Airbus  Modifications 


06267  and  07340  have  been  accompUshed 
during  production. 

Note  1:  This  AD  applies  to  each  airplane 
•  identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  fire  warning  from 
terminating  prematurely,  which  could  result 
in  an  iinnoticed,  uncontained  engine/ 
auxiliary  power  unit  (APU)  fire,  accomplish 
the  following: 

Modifications 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  accomplish  the  wiring 
modifications  to  the  engine  and  APU  fire 
detection  system  in  the  relay  box  282VU  and 
the  electronics  rack  90VU  in  accordance  with 
Airbus  Service  Bulletin  A310-26-2024, 
Revision  04,  dated  March  5, 1999  (for  Model 
A310  series  airplanes);  or  A30O-26-6038, 
dated  March  5, 1999,  orkevision  1,  dated 
September  8, 1999  (for  Model  A300-600 
series  airplanes);  as  applicable. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  modifications  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A310-26-2024,  Revision  04.  dated  March  5, 
1999:  Airbus  Service  Bulletin  A300-26-6038. 
dated  March  5,  1999;  or  Airbus  Service 
Bulletin  A30O-26-6038,  Revision  1,  dated 
September  8,  1999:  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washmgton;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-238- 
286(B),  dated  )une  2,  1999. 

(e)  This  amendment  becomes  effective  on 
February  8,  2000. 

Issued  in  Renton.  Washington,  on 
December  23,  1999. 
Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-12  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-241-AD;  Amendment 
39-11486;  AD  99-27-05] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
200,  -300,  and  -300F  series  airplanes, 
that  requires  replacement  of  the 
hydraulic  reducer  fitting  in  the  return 
port  of  the  alternate  brake  selector  valve 
with  a  new  restrictor  fitting.  This 
amendment  is  prompted  by  a  report 
indicating  that  a  brake  housing  had 
fractiured  due  to  high  loads  associated 
with  brake  vibration  during  landing  gear 
retraction,  which  allowed  the  torque  rod 
to  swing  free.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  brake  housing  in  the  torque  rod 
region,  which  could  reduce  the  braking 
capability  of  the  airplane  and/ or  prevent 
the  extension  of  a  main  landing  gear  by 
any  method. 
DATES:  Effective  February  8.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane  4 
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Proposal 
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attributed  to  the  friction-material 
characteristics  of  the  carbon  brakes. 
Reducing  the  brake-pressure  onset  rate 
consistently  reduces  peak  brake-torque 
amplitudes  and  brake  vibration  levels, 
when  present. 

The  new  carbon  brake,  Boeing  P/N 
S160T4000-210,  for  Model  767  series 
airplanes,  uses  a  new  carbon  heatsink 
that  has  demonstrated  extremely  stable 
dynamic  characteristics  during 
laboratory  and  flight  tests.  Therefore, 
replacement  of  the  existing  carbon 
brakes,  P/N  Sl60T300-series,  with  the 
new  carbon  brake  will,  in  itself, 
alleviate  the  high  loads  associated  with 
brake  vibration,  without  replacing  the 
hydraulic  restrictor  fitting.  The 
commenter  recommends  revising  the 
Discussion  section  to  read  "Brake 
vibration  during  gear  retract  braking  can 
be  reduced  on  the  existing  carbon 
brakes  by  reducing  the  hydraulic  flow  to 
the  brakes." 

The  FAA  does  not  concur  that  the 
cause  of  the  brake  vibration  on  Model 
767-200,  -300,  and  -300F  Series 
airplanes  is  due  to  the  brake  material 
and  not  the  gear  retract  braking  system. 
In  addition,  it  is  not  necessary  to  revise 
the  Discussion  section,  as  that  section 
does  not  appecU"  in  the  final  rule. 

Because  the  brake  system  comprises  a 
group  of  components  that  include  the 
brake  friction  material  and  gear  retract 
brakes,  which  are  subsets  of  the  brake 
system,  the  FAA  considers  each 
component  to  be  a  contributor  to  the 
unsafe  condition.  Additionally,  Boeing 
Service  Bulletin  767-32-0152,  dated 
June  6,  1996,  and  Revisions  1  and  2  of 
that  service  bulletin,  do  not  specify  that 
the  cause  of  the  vibration  is  the  brake 
material,  but  only  that  the  vibration 
occurs  in  airplanes  equipped  with 
carbon  brakes.  In  fact,  the  third 
paragraph  of  the  Summary  section  of 
Revision  1  of  the  service  bulletin  states 
that  "Installation  of  the  restrictor  fitting 
will  reduce  the  flow  into  the  alternate- 
system  metering  valves  during  gear 
retract  braking.  This  will  reduce  peak 
torque  levels  and  vibration  of  the 
landing  gear  during  retract  braking." 

Request  To  Change  the  Applicability  of 
the  Proposal 

The  commenter  states  that  since  the 
brake  vibration  is  associated  only  with 
P/N  Sl60T300-series  carbon  brakes,  the 
applicability  of  the  AD  should  be 
revised  to  read  "Model  767-200,  -300, 
and  300F  series  airplanes  equipped  with 
P/N  Sl60T300-series  carbon  brakes; 
certified  in  any  category."  The  FAA 
infers  that  the  commenter  considers  that 
it  is  a  combination  of  carbon  brake 
material  and  the  excessive  onset  of 
hydraulic  pressure  that  results  in  the 


unsafe  condition;  and  that  brakes 
manufactured  with  a  ceram-metallic 
composite,  while  benefiting  from  the 
change,  do  not  exhibit  th6  unsafe 
condition  the  FAA  seeks  to  correct 
through  the  issuance  of  this  AD. 

The  FAA  concurs  that  the  brake 
vibration  is  associated  only  with 
airplanes  equipped  with  Boeing  P/N 
Sl60T300-series  carbon  brakes.  The 
FAA  also  agrees  with  the  manufacturer 
that  including  the  specified  part  number 
in  the  applicability  of  the  final  rule 
correctly  identifies  those  airplanes  with 
the  unsafe  condition,  and  has  revised 
the  final  rule  accordingly.  (The 
applicability  of  this  AD  continues  to 
include  the  same  airplanes  "1  through 
607  inclusive;"  however,  the  term  "line 
positions,"  which  was  used  in  the 
proposed  AD,  has  been  changed  to  "line 
numbers"  in  this  AD.) 

Request  To  Revise  Certain  Terminology 

One  commenter  states  that,  with 
reference  to  an  alternative  means 
(method)  of  compliance  (AMOC),  an 
"equivalent"  level  of  safety  rather  than 
an  "acceptable"  level  of  safety  should 
be  considered.  The  commenter  provides 
no  justification  for  its  request. 

The  FAA  does  not  concur  that  the 
level  of  safety  should  be  specified  as 
"equivalent"  rather  than  "acceptable." 
When  considering  any  AMOC  request,  . 
the  Manager  of  the  Seattle  Aircraft 
Certification  Office  evaluates  the  request 
and  determines  whether  the  proposed 
AMOC  request  is  acceptable  [i.e., 
whether  the  proposed  AMOC 
adequately  addresses  the  unsafe 
condition).  If  so,  the  manager  approves 
the  request,  even  if  it  is  not  technically 
"equivalent"  to  the  method  of 
compliance  required  by  the  AD.  No 
change  to  the  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  373  Model 
767-200.  -300,  and  -300F  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
86  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
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is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $104  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $29,584,  or  $344  per 
airplane. 

The  cost  impact  figiu-e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
Ulat  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-05     Boeing:  Amendment  39-11486. 
Docket  97-NfM-241-AD. 
Applicability:  Model  767-200,  -300.  and 
-300F  series  airplanes,  line  numbers  1 
through  607  inclusive;  equipped  with  part 
number  Sl60T300-series  carbon  brakes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  brake  housing  in 
the  torque  rod  region,  which  could  reduce 
the  braking  capability  of  the  airplane  and/or 
prevent  the  extension  of  a  main  landing  gear, 
accomplish  the  following: 

Replacement 

(a)  Within  360  days  after  the  effective  date 
of  this  AD,  replace  the  hydraulic  reducer 
fitting  in  the  return  port  of  the  alternate  brake 
selector  valve  with  a  new  restrictor  fitting,  in 
accordance  with  Boeing  Service  Bulletin 
767-32-0152,  dated  June  6,  1996;  Revision  1, 
dated  June  27,  1996;  or  Revision  2,  dated  July 
10,  1997. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CerUfication  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  ciltemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-32-0152,  dated  June  6,  1996;  Boeing 
Service  Bulletin  767-32-0152,  Revision  1, 


dated  June  27, 1996;  or  Boeing  Service 
Bulletin  767-32-0152,  Revision  2.  dated  July 
10,  1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  (Jn 
February  8,  2000. 

Issued  in  Renton,  Washington,  on 
December  22,  1999. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.    " 
[FR  Doc.  00-11  Filed  1-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-31-AD;  Amendment 
39-11492;  AD  99-27-11] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  to  all  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes,  that  requires  replacing  the 
thrust  reverser  control  imit  selector 
valve  with  a  new  or  modified  valve  and 
inspecting  for  proper  rigging  of  the 
thrust  reverser  cable  drums  and  thrust 
reverser  control  unit  selector  valve 
detent,  and  corrective  actions,  if 
necessary.  This  amendment  also 
requires  revising  the  Airplane  Flight 
Manual  to  provide  the  flight  crew  with 
procediu«s  to  address  uncontrolled 
operation  of  the  thrust  reverser  system. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  provide  the  flight  crew  with 
procedures  in  the  event  of 
uncommanded  deployment  of  the  thrust 
reverser,  and  to  prevent  uncommanded 
deployment  of  the  thrust  reverser  in 
flight  or  on  the  ground,  which  could 
result  in  reduced  controllability  of  the 
airplane. 
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DATES:  Effective  February  8,  2000. 

The  incorpc  ration  by  reference  of 
certain  public  utions  listed  in  the 
regulations  is  ipproved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2000. 

ADDRESSES:  TI  le  service  information 
referenced  in  his  AD  may  be  obtained 
from  British  A  erospace.  Service 
Support,  Airb  is  Limited,  P.O.  Box  77, 
Bristol  BS99  7AR,  England.  This 
information  n:  ay  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Air  )lane  Directorate,  Rules 
Docket,  1601  :  ind  Avenue,  SW., 
Renton,  Wash  ington;  or  at  the  Office  of 
the  Federal  R«  gister,  800  North  Capitol 
Street.  NW.,  s  lite  700,  Washington.  DC. 
FOR  FURTHER  NFORMATION  COffTACT: 
Norman  B.  Miirtenson,  Manager, 
International  Jranch,  ANM-116,  FAA, 
Transport  Air  )lane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-11149. 
SUPPLEMEHTAF  lY  INFORMATION:  A 
proposal  to  ai  lend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
diat  is  applica  ble  to  all  British 
Aerospace  Mc  del  BAC  1-11  200  and 
400  series  airplanes  was  published  in 
the  Federal  Register  on  September  15, 
1999  (64  FR  50023).  That  action 
proposed  to  n  iquire  replacing  the  thrust 
reverser  control  unit  selector  valve  with 
a  new  or  modified  valve  and  inspecting 
for  proper  rigging  of  the  thrust  reverser 
cable  drums  a  nd  thrust  reverser  control 
unit  selector  \  alve  detent,  and 
corrective  act  ons,  if  necessary.  That 
action  also  pr  jposed  to  require  revising 
the  Airplane  1  light  Manual  (AFM)  to- 
provide  the  fl  ght  crew  with  procediues 
to  address  un  :ontrolled  operation  of  the 
thrust  reverse  r  system. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  thii  >  amendment.  Due 
consideration  has  been  given  to  the 
comments  rec  eived. 


Clarification 


11 


The 
clarification 
proposed  AD 
Amendment 
to  Model  200 
Advance 
(which  appli 
airplanes).  Tin 
proposed 
Advanced 
12  and  the 
and  has  revi 
final  rule 


sf  Paragraph  (c) 

commqnter  proposes  adding 
paragraph  (c)  of  the 
to  distinguish  Advance 
bulletin  16  (which  applies 
series  airplanes)  from 
Amendment  Bulletin  12 
to  Model  400  series 
e  FAA  concurs  with  this 
to  distinguish  between 
Adiendment  Bulletins  16  and 
ap  propriate  airplane  series, 
paragraph  (c)  of  the 
accordingly. 


1(  s 


cha  age i 


Correction  to  British  Airworthiness 
Directive  Number 

This  same  commenter  states  that  the 
correct  number  of  the  British 
airworthiness  directive  (identified  as 
"002-09-08"  in  the  Explanation  of 
Relevant  Service  Information  of  the 
proposed  AD)  should  be  "002-09-98." 

The  FAA  agrees  that  the  nxunber  was 
incorrectly  identified  in  the  referenced 
section  of  the  proposed  AD.  However, 
the  Explanation  of  Relevant  Service 
Information  section  is  not  restated 
within  the  final  rule;  therefore,  no 
change  to  the  final  rule  is  necessary. 
British  airworthiness  directive  002-09- 
98  is  correctly  identified  in  NOTE  3  of 
the  proposal  and  this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  16  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hoiu'.  Based  on  these 
figiores,  the  cost  impact  of  the 
inspections  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,760,  or 
$360  per  airplane. 

It  wiU  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $16,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $256,960,  or  $16,060  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
AFM  revision,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AFM 
revision  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $960,  or  $60 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the,  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have  * 

sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  105(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-11    British  Aerospace  Airbus 
Limited  (Formerly  British  Aerospace 
Commercial  Aircraft  Limited,  British 
Aerospace  Aircraft  Group):  Amendment 
39-11492.  Docket  99-NM-31-AD. 
Applicability:  All  Model  BAC  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
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airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  provide  the  flight  crew  with  procedures 
in  the  event  of  uncommanded  deployment  of 
the  thrust  reverser  and  to  prevent 
uncommanded  deployment  of  the  thrust 
reverser  in  flight  or  on  the  ground,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  for  proper 
rigging  of  the  thrusVreverser  cable  drums,  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  76-A-PM6043,  Issue  No.  1, 
dated  September  18,  1998.  If  any  drum  is 
found  to  be  improperly  rigged,  prior  to 
further  flight,  accomplish  the  adjustments 
specified  in  paragraph  3,  "Adjustments,"  of 
the  alert  service  bulletin. 

(b)  Prior  to  further  flight  after 
accomplishing  the  inspection  required  by 
paragraph  (a)  of  this  AD,  perform  an 
inspection  for  proper  rigging  of  the  thrust 
reverser  selector  valve  detent,  in  accordance 
with  Rolls-Royce  Spey  Service  Bulletin 
Sp78-131.  dated  September  1998.  If  any 
discrepancy  is  found,  prior  to  further  flight, 
accomplish  the  adjustments  specified  in 
paragraph  3,  "Adjustments,"  of  the  service 
bulletin. 

(c)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Emergency  and 
Abnormal  Procedures  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  by 
inserting,  into  the  applicable  sections  of  the 
AFM,  British  Aerospace  Advance 
Amendment  Bulletin  No.  12  (for  Model  400 
series  airplanes)  or  No.  16  (for  Model  200 
series  airplanes),  as  applicable;  both  dated 
August  19,  1997. 

(d)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  thrust  reverser 
control  unit  selector  valve  with  a  new  or 
modified  selector  valve  in  accordance  with 
British  Aerospace  Service  Bulletin  78- 
PM6047,  Revision  1,  dated  November  27, 
1998. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  liiformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
76-A-PM6043,  Issue  No.  1,  dated  September 
18, 1998;  Rolls-Royce  Spey  Service  Bulletin 
Sp78-131.  dated  September  1998;  British 
Aerospace  Service  Bulletin  78-PM6047, 
Revision  1,  dated  November  27,  1998;  British 
Aerospace  Advance  Amendment  Bulletin  No. 
12,  dated  August  19,  1997;  and  British 
Aerospace  Advance  Amendment  Bulletin  No. 
16,  dated  August  19, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  Service  Support,  Airbus  Limited, 
P.O.  Box  77,  Bristol  BS99  7AR,  England. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  002-09-98 
and  005-11-98. 

(h)  This  amendment  becomes  effective  on 
February  8,  2000. 

Issued  in  Renton,  Washington,  on 
December  23,  1999. 

Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-10  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-200-A0;  Amendment 
39-11489;  AD  99-27-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  repetitive 
inspections  of  the  control  quadrant  for 
loose  screws,  and  replacement  of  the 
control  quadrant  with  a  modified  part, 
which  constitutes  terminating  action  for 


the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  power  levers  from  binding 
due  to  the  backing  out  of  screws  that 
seciue  the  solenoid  bracket  within  the 
flight  idle  stop  assembly,  which  could 
result  in  the  malfunction  of  the  flight 
idle  stop  mechanism  and  the  override 
fimction,  and  the  inability  to  move  the 
power  levers  aft  of  flight  idle. 
DATES:  Effective  February  8,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  September  13,  1999  (64  FR 
49418).  That  action  proposed  to  require 
repetitive  inspections  of  the  control 
quadrant  for  loose  screws,  and 
replacement  of  the  control  quadrant 
with  a  modified  part,  which  would 
terminate  action  for  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Restatement  of  Unsafe  Condition 

One  commenter,  the  manufacturer, 
requests  that  the  proposed  AD  be 
revised  to  restate  the  identified  unsafe 
condition.  The  commenter  states  that 
malfunction  of  the  automatic  flight  idle 
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stop  mechanisi  i  wovild  result  in  the 
inability  to  moi  e  the  power  levers  aft  of 
flight  idle,  rathisr  than  "to  flight  idle," 
as  stated  in  the  proposed  AD.  The 
commenter  als(  i  notes  that,  should  the 
automatic  system  fail,  it  can  be 
overridden  by  t  le  emergency  override 
function.  The  cammenter  suggests  that 
pertinent  sectic  ns  of  the  AD  be  revised 
to  read"*  *  *  :ould  result  in 
malfunction  of  Ithe  automatic  flight  idle 
stop  mechcinisi]  i  and  the  override 
function,  preventing  the  power  lever  to 
be  moved  aft  of  flight  idle."  The  FAA 
concurs  that  tin !  restatement  suggested 
by  the  commenter  is  a  more  accurate 
reflection  of  thi  imsafe  condition 
identified  in  this  AD,  and  has  revised 
the  final  rule  accordingly. 


Revision  of  Coi 


ive  Action 


allow  a  quadr; 
quadrant  to  be 
loose  screws 
quadrant  durii 


The  same  coiimenter  requests  that 
paragraph  (b)  of  the  proposed  AD  be 
revised  to  allov  r  installation  of  an 
uiunodified  quadrant,  provided  it  has 
been  inspected  without  discrepancies 
detected,  and  p  rovided  it  is  subject  to 
repetitive  insp«  ctions  until  it  has  been 
modified.  The  i  lommenter  states  that  it 
believes  that  an  acceptable  level  of 
safety  can  be  m  aintained  if  these 
conditions  are  followed.  This  would 

jt  other  than  a  modified 
Installed  in  the  event  that 
found  in  the  installed 
i  any  inspection  required 
by  paragraph  (< )  of  the  AD. 

The  FAA  coi  curs  that  installation  of 
any  control  qu<  idrant  that  has  been 
modified,  or  th  it  has  been  inspected  in 
accordance  wil  ti  the  requirements  of 
this  AD  and  foi  ind  to  have  no  loose 
screws,  is  an  acceptable  corrective 
action  to  addre  ss  the  identified  unsafe 
condition.  The  FAA  has  revised 
paragraph  (b)  o  f  the  AD  to  require  such 
action  prior  to  urther  flight  if  loose 
screws  are  found  in  a  control  quadrant. 
The  FAA  also  '.  las  revised  paragraph  (d) 
ii  :h  addresses  installation 
of  spare  quadnnts,  to  require  such 
action  for  any  <  ontrol  quadrant  prior  to 
installation  on  any  airplane. 

Revision  of  Sp<  ires  Paragraph 

commeqter  also  advises  the  FAA 
of  the  proposed  AD  that 
in  the  Federal  Register 
information  pertinent  to 
the  AD  and  should  be 
commenter  states  that  the 
combina  tions  of  acceptable  part 
r  jference  letters  is 
he  list  is  missing  several 


cfl 


The 
that  the  versioi  i 
was  published 
omitted  certaii 
paragraph  (d) 
corrected.  The 
list  of 

numbers  and 
incorrect,  and 
combinations. 

The  FAA 
inadvertent  ty 
identified  in 
version  of  the 


ac  n 


owledges  the 
ographical  error 
Federal  Register 

)roposed  AD.  The 


tie 


onrission  related  to  certain  modified 
control  quadrants  acceptable  for 
installation  on  the  airplane.  However,  as 
previously  described,  paragraph  (d)  of 
the  AD  has  been  broadened  to  allow 
installation  of  both  modified  and  certain 
unmodified  quadrants.  Therefore,  the 
list  of  combinations  of  part  nxunbers  and 
reference  letters  is  now  omitted,  and 
further  change  to  paragraph  (d)  of  the 
AD  is  unnecessary. 

Cost  Estimate 

The  same  commenter  states  that  it 
believes  an  estimate  of  one  work  hour 
for  the  inspection,  as  provided  in  the 
cost  impact  information  of  the  proposed 
AD,  to  be  an  overestimate.  The  FAA 
infers  that  the  commenter  is  requesting 
that  the  cost  estimate  be  revised 
downward. 

The  FAA  does  not  concur.  The 
estimate  of  1  work  hoiu-  was  obtained  by 
roimding  upward  from  the  referenced 
service  bulletin's  Manpower  estimate  of 
15  minutes.  This  practice  is  followed  for 
simplicity  in  cost  estimating,  and  does 
not  significantly  affect  the  total  cost  to 
operators.  No  change  to  the  AD  is 
necessary. 

Change  to  the  Proposed  AD 

Paragraph  (a)  of  (he  proposed  AD  cites 
Saab  Service  Bulletin  340-76-043, 
Revision  01,  dated  July  29,  1999,  as  the 
appropriate  source  of  service 
information.  However,  reference  to  this 
revision  was  inadvertently  omitted  from 
paragraphs  (b)  and  (c)  of  the  proposed 
AD.  The  procedures  described  in 
Revision  01  of  the  service  bulletin  are 
identical  to  those  contained  in  the 
original  issue  of  the  service  bulletin, 
dated  July  2, 1999;  and  Note  3  in  the  AD 
gives  credit  to  operators  that  may  have 
previously  accomplished  required 
actions  in  accordance  with  the  original 
version.  The  FAA  has  revised 
paragraphs  (b)  and  (c)  of  the  AD  to 
reference  Revision  01  of  the  service 
bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  289  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  houir  per  airplane  to  accomplish 


the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Basbd  on  these  figures,  the  cost  impact 
of  the  required  inspection  on  U.S. 
operators  is  estimated  to  be  $17,340,  or 
$60  per  airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
$60  per  work  horn.  Required  parts  will 
be  supplied  by  the  parts  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $69,360,  or  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  thi^AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiitiu-e  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-08     SAAB  Aircraft  AB:  Amendment 
39-11489.  Docket  99-NM-20O-AD. 

Applicability:  Model  SAAB  SF340A  series 
airpleines,  serial  numbers  004  through  159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  series  number  160  through  459 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  power  levers  from  binding 
due  to  the  backing  out  of  screws  that  secure 
the  solenoid  bracket  within  the  flight  idle 
stop  assembly,  which  could  result  in  the 
malfunction  of  the  flight  idle  stop 
mechanism  and  the  override  function,  and 
the  inability  to  move  the  power  levers  aft  of 
flight  idle,  accomplish  the  following: 

Inspection 

(a)  Within  800  flight  hours  after  the 
effective  date  of  this  AD,  perform  a 
borescopic  inspection  of  the  control  quadrant 
for  loose  screws,  in  accordance  with  Saab 
Service  Bulletin  340-76-043,  Revision  01, 
dated  July  29, 1999.  If  no  loose  screws  are 
found,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  800  flight  hours,  until 
the  requirements  of  paragraph  (c)  are 
accomplished. 

Note  2:  Saab  Service  Bulletin  340-76-043, 
dated  July  2, 1999,  references  Adams  Rite 
Aerospace  Service  Letter  General  SL-01, 
dated  April  6, 1999,  as  an  additional  source 
of  service  information  to  accomplish  the 
inspection. 

Note  3:  Inspections  and  replacements 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Saab  Service 
Bulletin  340-76-043,  dated  July  2,  1999,  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 

Corrective  Action 

(b)  If  any  loose  screw  is  found  during  any 
inspection  performed  in  accordance  with 


paragraph  (a)  of  this  AD,  prior  to  further 
flight,  replace  the  existing  control  quadrant 
with  a  modified  control  quadrant,  or  with  a 
serviceable  control  quadrant  that  has  been 
inspected  and  found  to  have  no  loose  screws, 
in  accordance  with  Saab  Service  Bulletin 
340-76-043,  Revision  01,  dated  July  29. 
1999. 

Terminating  Action 

(c)  Within  8,000  flight  hours  or  6  years 
after  the  effective  date  of  this  AD,  whichever 
occurs  earlier:  Replace  the  existing  control 
quadrant  with  a  modified  control  quadrant  in 
accordance  with  Saab  Service  Bulletin  340- 
76-043,  Revision  01,  dated  July  29,  1999. 
Such  replacement  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  control  quadrant  on  any 
airplane,  unless  the  quadrant  has  been 
modified,  or  has  been  inspected  and  found  to 
have  no  loose  screws,  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the,  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  340-76-043, 
Revision  01,  dated  July  29, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Saab 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-143,  dated  July  2, 1999. 

(h)  This  amendment  becomes  effective  on 
February  8,  2000. 


Issued  in  Renton,  Washington,  on 
December  23,  1999. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-9  Filed  1-3-00;  8:45  am) 

HLUNG  CODE  491&-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-Nlyl-327-AD;  Amendment 
39-11490;  AD  99-27-09] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtMJS  Model 
A300  B4-203  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for     "~ 
comments.  » 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  B4-203  series  airplanes.  This 
action  requires  repetitive  inspections  of 
the  attachment  bolts  of  the  brake  bar  on 
the  main  landing  gear  (MLG)  to  detect 
missing  or  damaged  bolts,  and 
replacement  with  new  bolts,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  detachment  of  the 
brake  bar  from  the  MLG  strut,  which' 
could  result  in  failiue  of  the  main 
landing  gear  to  extend. 
DATES:  Effective  January  19.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  3,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
3 2 7- AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Afrplane 
Dfrectorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
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the  Federal  Reg  ister,  800  North  Capitol 
Street,  NW.,  su  te  700.  Washington,  DC. 
FOR  FURTHER  INI  ORMATION  CONTACT: 
Norman  B.  Marenson,  Manager, 
International  Bi  anch,  ANM-116,  FAA, 
Transport  Airp  ane  Directorate,  1601 
Lind  Avenue,  S  W.,  Renton,  Washington 
98055-4056;  teephone  (425)  227-2110; 
fax  (425)  227-1 149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Geneijale  de  1 'Aviation  Civile 
(DGAC),  which  jis  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  oondition  may  exist  on 
certain  A300  B4-203  series  airplanes. 
The  DGAC  advikes  that  three  cases  of 
brake  bar  (rod)  joss  after  fracture  of 
retaining  bolts  Save  been  reported  by 
operators  of  Mo  del  A300  series 
airplanes  equip  led  with  La  Guardia 
landing  gears  ai  d  Messier  Bugatti  steel 
brakes.  In  three  other  cases,  there  was 
no  bar  separatic  n  but  retaining  bolts 
were  found  danjaged.  The  reason  for 
these  anomalie^  is  not  known  at  this 
time.  However,  such  discrepancies,  if 
not  corrected,  c  )uld  result  in  failure  of 
the  main  landing  gear  (MLG)  to  extend. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  isi  ued  Service  Bulletin 
A300-32-0430.  dated  January  29,  1999, 
which  describe!  procedures  for 
repetitive  detailed  visual  inspections  of 
the  attachment  polts  on  the  brake  bar  of 
the  MLG  to  detect  damaged  or  missing 
bolts,  and  replacement  of  any  damaged 
or  missing  bolt  vith  a  new  bolt.  The 
service  bulletin  describes  damage 
criteria  and  proi  :ediu'es  for  determining 
when  the  brake  bar  attachment  bolts 
need  to  be  replaced.  Accomplishment  of 
the  actions  spec  ified  in  the  service 
bulletin  is  inten  ded  to  adequately 
address  the  idei  itified  unsafe  condition. 
The  DGAC  class  ified  this  service 
bulletin  as  mani  latory  and  issued 
French  airworti  iness  directive  1999- 
284-290(B),  datjd  July  13,  1999,  in 
order  to  assure  i  be  continued 
airworthiness  o  these  airplanes  in 
France. 

FAA's  Conclusibns 
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action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  detachment  of  the  brake  bar 
from  the  main  landing  gear  strut,  which 
could  result  in  failure  of  the  main 
landing  gear  to  extend.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Rule  and  the 
Service  Information 

The  manufacturer's  service  bulletin 
recommends  repetitive  inspections  to 
begin  at  the  next  "A"  check  with  an 
"A"-check  repetitive  interval.  The 
DGAC  has  established  an  initial 
inspection  time  of  500  flight  hoius  and 
a  repetitive  inspection  interval  of  500 
flight  hours.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implications,  the  compliance  time  of  the 
DGAC,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  inspections.  Consequently,  the  FAA 
concurs  with  the  DGAC's  mandated 
compliance  time. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U.  S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  futxue. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hom.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $120  per 
airplane,  per  inspection  cycle. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 


unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportxinity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  99-NM-327-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a  , 

substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-09  Airbus  Industrie:  Amendment  39- 
11490.  Docket  99-NM-327-AD. 

Applicability:  Model  A300  B4-203  series 
airplanes,  certificated  in  any  category, 
equipped  with  La  Guardia  main  landing 
gears  (MLG)  and  Messier  Bugatti  steel  brakes. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the,requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detachment  of  the  brake  bar 
from  the  MLG  strut,  which  could  result  in 
failure  of  the  MLG  to  extend,  accomplish  the 
following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  to  detect  missing  brake  bar 
attachment  bolts  on  the  left  and  right  MLG, 
in  accordance  with  Airbus  Service  Bulletin 
A3OO-32-O430.  dated  January  29,  1999. 

(1)  If  no  attachment  bolt  is  missing,  prior 
to  further  flight,  remove  the  attachment  bolts. 


and  perform  a  detailed  visual  inspection  to 
detect  damage,  as  specified  by  Figure  1  of  the 
■  service  bulletin.  Accomplish  the  actions  in 
accordance  with  the  service  bulletin. 

(i)  If  no  damage  is  detected,  repeat  the 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  500  flight  hours. 

(ii)  If  any  damage  is  detected,  prior  to 
further  flight,  replace  the  two  attachment 
bolts  with  new  bolts  in  accordance  with  the 
service  bulletin.  Repeat  the  detailed  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  500 
flight  hours. 

(2)  If  any  attachment  bolt  is  missing,  prior 
to  further  flight,  replace  the  two  attachment 
bolts  with  new  bolts,  in  accordance  with  the 
service  bulletin.  Repeat  the  detailed  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  500 
flight  hours. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-32-0430, 
dated  January  29, 1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-284- 
290(B).  dated  July  13,  1999. 

(e)  This  amendment  becomes  effective  on 
January  19,  2000. 

Issued  in  Renton,  Washington,  on 
December  23,  1999. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-8  Filed  1-3-00;  8:45  am] 
BILUNG  CODE  4910-13-l> 


DEPARTME^n•  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-130-AD;  Amendment 
39-1 1488;  AD  99-27-07] 

RIN2120^AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B4-600R  and  A300  F4-600R 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300 
B4-600R  and  A300  F4-600R  series 
airplanes,  that  currently  requires  a  one- 
time visual  inspection  for  damage  of  the 
center  tank  fuel  piunps  and  fuel  pump 
canisters,  and  replacement  of  damaged 
fuel  pimips  and  fuel  pump  canisters 
with  new  or  serviceable  parts.  This 
amendment  also  requires  repetitive 
visual  inspections  of  the  fuel  pumps 
and  repetitive  eddy  ciuxent  inspections 
of  the  fuel  pump  canisters,  and  t- 

replacement  of  damaged  fuel  pumps 
and  fuel  pump  canisters  with  new  or 
serviceable  parts.  This  amendment  also 
reduces  the  applicability  to  include  only 
those  airplanes  that  have  a  trim  tank 
system  installed.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthipess  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  damage  to  the  fuel 
pump  and  fuel  pump  canister,  which 
could  result  in  loss  of  flame  trap 
capability  and  could  provide  a  fuel 
ignition  source  in  the  center  fuel  tank. 
DATES:  Effective  February  8,  2000. 

The  incorporation  by  reference  of 
Airbus  Alert  Service  Bulletin  A300- 
28A6061,  dated  February  19. 1999,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
February  8,  2000. 

The  incorporation  by  reference  of 
Airbus  All  Operators  Telex  (AOT)  28- 
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SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39) 
by  superseding  AD  98-25-53, 
amendment  39-10956  (63  FR  70639. 
December  22,  l!i98),  which  is  applicable 
to  all  Airbus  Mc  del  A300  B4-600R  and 
A300  F4-600R  i  eries  airplanes,  was 
published  in  th9  Federal  Register  on 
October  27,  199§  (64  FR  57800).  The 
action  proposed  to  require  a  one-time 
visual  inspectio  i  for  damage  of  the 
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Cost  Impact 
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approximately  67  airplanes 
that  will  be  affected  by 


The  inspection  that  is  currently 
required  by  AD  98-25-53,  and  retained 
in  this  AD,  takes  approximately  2  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $120  per 
airplane. 

The  new  inspections  that  are  required 
in  this  AD  action  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $8,040,  or 
$120  per  airplane,  per  inspection  cycle. 

The  cost  impact  figxu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtcuned  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
^ 

§39.13    [Amended] 

■2.  Section  39.13  is  amended  by 
removing  amendment  39-10956  (63  FR 
70639,  December  22,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11488.  to  read  as 
follows: 
99-27-07  Airbus  Industrie:  Amendment  39- 

11488.  Docket  99-NM-130-AD. 

Supersedes  AD  98-25-53,  Amendment 

39-10956. 

Applicability:  Model  A300  B4-600R  and 
A300  F4-600R  series  airplanes,  on  which 
Airbus  Modification  4801  (trim  tank  system) 
has  been  accomplished,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  av,dons  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  damage  to  the  fuel  pump  and 
fuel  pump  canister,  which  could  result  in 
loss  of  flame  trap  capability  and  could 
provide  a  fuel  ignition  source  in  the  center 
fuel  tank,  accomplish  the  following: 

Inspections 

(a)  Prior  to  the  accumulation  of  5,000  total 
hours  time-in-service,  or  within  250  hours 
time-in-service  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a 
detailed  visual  inspection  for  damage  of  the 
center  tank  fuel  pumps  and  fuel  pump 
canisters,  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  28-09,  dated 
November  28,  1998.  Repeat  the  inspection 
prior  to  the  accumulation  of  12,000  total 
hours  time-in-service,  or  within  250  hours 
time-in-service  after  accomplishment  of  the 
initial  inspection,  whichever  occurs  later. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  250  hours  time-in-service,  until 
accomplishment  of  the  initial  inspection 
required  by  paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system, installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  ligbting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
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the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
.cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  At  the  applicable  time  specified  in 
paragraph-(b)(l).  (b)(2),  or  (b)(3)  of  this  AD: 
Perform  a  detailed  visual  inspection  to  detect 
damage  of  the  center  tank  fuel  pumps  and 
perform  an  eddy  current  inspection  to  detect 
damage  of  the  fuel  pump  canisters,  in 
accordance  with  Airbus  Alert  Service 
Bulletin  A300-28A6061,  dated  February  19, 
1999.  Repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  1,500  flight  cycles. 
Accomplishment  of  the  initial  inspections 
required  by  this  paragraph  constitutes 
terminating  action  for  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
11.000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  within  300 
flight  cycles  after  the  effective  date  of  this 
AD. 

(2)  For  airplanes  that  have  accumulated 
8,500  or  more  total  flight  cycles,  but  fewer 
than  11,000  total  flight  cycles,  as  of  the 
effective  date  of  this  AD:  Inspect  within  750 
flight  cycles  after  the  effective  date  of  this 
AD. 

(3)  For  airplanes  that  have  accumulated 
fewer  than  8,500  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  7,000  flight  cycles,  or  within 
1,500  flight  cycles  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(c)  If  any  damage  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  damaged  fuel  pump 
or  fuel  pump  canister  with  a  new  or 
serviceable  part  in  accordance  with  Airbus 
Alert  Service  Bulletin  A300-28A6061,  dated 
February  19,  1999. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
.  with  Airbus  All  Operators  Telex  (AOT)  28- 

09,  dated  November  28,  1998;  and  Airbus 
Alert  Service  Bulletin  A300-28A6061,  dated 
February  19,  1999. 

(1)  The  incorporation  by  reference  of 
Airbus  Alert  Service  Bulletin  A300- 


28A6061,  dated  February  19,  1999,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  bv  reference''of 
Airbus  All  Operators  Telex  (AOT)  28-09, 
dated  November  28,  1998,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  28,  1998  (63  FR 
70639,  December  22,  1998). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Peint  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-149- 
280(B),  dated  April  7,  1999. 

(g)  This  amendment  becomes  effective  on 
February  8,  2000. 

Issued  in  Renton,  Washington,  on 
December  23,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  00-6  Filed  1-3-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 

[TO  8854]  _ 

RIN1545-AX70 

Disclosures  of  Return  Information  to 
Officers  and  Employees  of  the 
Department  of  Agriculture  for  Certain 
Statistical  Purposes  and  Related 
Activities 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  document  provides  a 
temporary  regulation  relating  to  the 
disclosure  of  return  information  to 
officers  and  employees  of  the 
Department  of  Agriculture  for  certain 
statistical  purposes  and  related 
activities.  The  temporary  regulation 
would  permit  the  IRS  to  disclose  return 
information  to  the  Department  of 
Agriculture  to  structure,  prepare,  and 
conduct  the  Census  of  Agriculture.  The 
text  of  this  temporary  regulation  also 
serves  as  the  text  of  the  proposed 
regulation  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  Effective  Date:  This  regulation  is 
effective  January  4,  2000. 


Applicability  Date:  For  dates  of 
applicability  of  this  regulation,  see, 
§301.6103(j)(5)-lT(d). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  S.  McGinty,  (202)  622-4570 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  6103(j)  of  the  Internal 
Revenue  Code  (Code)  provides  for  the 
disclosure  of  tax  information  for 
statistical  purposes.  Prior  to  the  Census 
of  Agriculture  Act  of  1997  (Pub.  L.  105- 
113),  the  Biu-eau  of  Census  had 
responsibility  for  preparing  the  Census 
of  Agriculture.  Section  6103(j)(l) 
authorized  the  Biueau  of  Census  to 
receive  tax  information  as  prescribed  in 
the  regulations  in  structuring  censuses.  , 
Treasury  regulations  implemented  such 
authority  with  respect  to  the  Census  of 
Agriculture.  The  Census  of  Agriculture 
Act  transferred  responsibility  for  that 
Census  from  the  Bureau  of  Census  to  the 
Department  of  Agriculture.  In  1998,  the 
Tax  and  Trade  Relief  Extension  Act  of 
1998  (Pub.  L.  105-277)  added  section 
6103(j){5)  to  provide  disclosiu^ 
authority  for  the  Department  of 
Agriculture  to  receive  tax  information  to 
structure,  prepare,  and  conduct  the 
Census  of  Agriculture.  By  letter  dated 
May  21, 1999,  the  Secretary  of  * 

Agriculture  requested  that  the 
regulations  be  amended  so  that  the 
Department  of  Agriculture  can  begin  to 
receive  return  information  for  purposes 
of  the  Census  of  Agriculture.  This 
document  contains  a  temporary 
regulation  which  authorizes  the  IRS  to 
disclose  return  information  to  the 
Department  of  Agriculture  for  purposes 
of  the  Census  of  Agriculture. 

Explanation  of  Provisions 

This  temporary  regulation  will  allow 
the  IRS  to  disclose  return  information  to 
the  Department  of  Agriculture  for 
purposes  of  the  Census  of  Agriculture. 

Tne  disclosiu-e  of  the  specific  items  of 
return  information  identified  in  this 
regulation  is  necessary  in  order  for  the 
Department  of  Agricultiu-e  to  acciuately 
identify,  locate,  and  classify,  as  well  as 
properly  process,  information  from 
agricultural  businesses  to  be  surveyed 
for  the  statutorily  mandated  Census  of 
Agriculture. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
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List  of  Subject  t  in  26  CFR  Fart  301 

Employmen 
Excise  taxes,  G  ift 
Penalties.  Repitrti: 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 


taxes,  Estate  taxes, 
taxes,  Income  taxes, 
ng  and  recordkeeping 


Accordingly 
amended  as  fo 


26  CFR  part  301  is 

lows: 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1  The  authority  citation 
for  part  301  is  imended  by  adding  an 
entry  in  numei  ical  order  to  read  in  part 
as  follows: 

Authority:  26  J.S.C.  7805  *   *   * 

Section  301.  )103(j)(5)-lT  also  issued 
under  26  U.S.C.  6103(j)(5);*   *   * 

Par.  2.  Section  301.6103(j)(5)-lT  is 
added  to  read  <.s  follows: 

§  301 .61 03(JM5)- 1 T    Disclosures  of  return 
information  to  o  dicers  and  employees  of 
the  Department  of  Agriculture  for  certain 
statistical  purposes  and  related  activities 
(temporary). 

(a)  General  r  lie.  Pursuant  to  the 
provisions  of  s  jction  6103(j){5)  of  the 
Internal  Reven  ie  Code  (Code)  and 
subject  to  the  r  jquirements  of  paragraph 
(c)  of  this  secti  )n,  officers  or  employees 
of  the  Internal  Revenue  Service  (IRS) 
will  disclose  n  turn  information  to 
officers  and  en  ployees  of  the 
Department  of  Agriculture  to  the  extent, 
and  for  such  pi  irposes  as  may  be, 
provided  by  pj  ragraph  (b)  of  this 
section. 

(b)  Disclosui  ?  of  return  information  to 
officers  and  en  \ployees  of  the 
Department  of  Agriculture.  (1)  Officers 
or  employees  c  f  the  IRS  will  disclose 
the  return  info  mation  in  this  paragraph 
(b)  for  individi  als,  partnerships,  and 


corporations  with  agricultural  activity, 
as  determined  generally  by  industry 
code  classiBcation  or  the  filing  of 
returns  for  such  activity,  to  officers  and 
employees  of  the  Department  of 
Agriculture  for  purposes  of,  but  only  to 
the  extent  necessary  in,  structuring, 
preparing,  and  conducting,  as 
authorized  by  chapter  55  of  title  7, 
United  States  Code,  the  Census  of 
Agriculture. 

(2)  From  Form  1040/Schedule  F— 
(i)  Taxpayer  Identity  Information  (as 

defined  in  section  6103(b)(6)  of  the 
Code); 

(ii)  Spouse's  SSN; 

(iii)  Annual  Accounting  Period; 

(iv)  Principal  Business  Activity  (PBA) 
Code; 

(v)  Sales  of  livestock  and  produce 
raised; 

(vi)  Taxable  cooperative  distributions; 

(vii)  Income  from  custom  hire  and 
machine  work; 

(viii)  Gross  income; 

(ix)  Master  File  Tax  (MFT)  Code; 

(x)  Document  Locator  Number  (DLN); 

(xi)  Cycle  Posted; 

(xii)  Final  return  indicator;  and 

(xiii)  Part  year  return  indicator. 

(3)  From  Form  943— 

(i)  Taxpayer  Identity  Information; 
(ii)  Annual  Accounting  Period; 
(iii)  Total  wages  subject  to  Medicare 
taxes; 

(iv)  Master  File  Tax  (MFT)  Code; 

(v)  Document  Locator  Number  (DLN); 

(vi)  Cycle  Posted; 

(vii)  Final  return  indicator;  and 

(viii)  Part  year  return  indicator. 

(4)  From  Form  1120  series — 

(i)  Taxpayer  Identity  Information; 

(ii)  Annual  Accoimting  Period; 

(iii)  Gross  receipts  less  returns  and 
allowcmces; 

(iv)  PBA  code; 

(v)  Parent  corporation  Employer 
Identification  Number,  and  related 
Name  and  PBA  Code  for  entities  with 
agricultural  activity; 

(vi)  Master  File  Tax  (MFT)  Code; 

(vii)  Document  Locator  Number 
(DLN); 

(viii)  Cycle  posted; 

(ix)  Final  return  indicator; 

(x)  Part  year  return  indicator;  and 

(xi)  Consolidated  return  indicator. 

(5)  From  Form  851 — 

(i)  Subsidiary  Taxpayer  Identity 
Information; 

(ii)  Annual  Accounting  Period; 

(iii)  Subsidiary  PBA  Code; 

(iv)  Parent  Taxpayer  Identity 
Information; 

(v)  Parent  PBA  Code; 

(vi)  Master  File  Tax  (MFT)  Code; 

(vii)  Document  Locator  Number 
(DLN);  and 

(viii)  Cycle  Posted. 


(6)  From  Form  1065  series — 

(i)  Taxpayer  Identity  Information; 

(ii)  Annual  Accounting  Period; 

(iii)  PBA  Code; 

(iv)  Gross  receipts  less  returns  and 
allowances; 

(v)  Net  farm  profit  (loss); 

(vi)  Master  File  Tax  (MFT)  Code; 

(vii)  Document  Locator  Number 
(DLN); 

(viii)  Cycle  Posted; 

(ix)  Final  return  indicator;  and 

(x)  Part  year  return  indicator. 

(c)  Procedures  and  Restrictions.  (1) 
Disclosure  of  retiu-n  information  by 
officers  or  employees  of  the  IRS  as 
provided  by  paragraph  (b)  of  this  section 
will  be  made  only  upon  written  request 
designating,  by  name  and  title,  the 
officers  and  employees  of  the 
Department  of  Agricultiu-e  to  whom 
such  disclosure  is  authorized,  to  the 
Commissioner  of  Internal  Revenue  by 
the  Secretary  of  the  Department  of 
Agriculture  and  describing — 

(i)  The  particular  return  information 
to  be  disclosed; 

(ii)  The  taxable  period  or  date  to 
which  such  return  information  relates; 
and 

(iii)  The  particular  purpose  for  which 
the  return  information  is  to  be  used. 

(2)  No  such  officer  or  employee  to 
whom  return  information  is  disclosed 
pursuant  to  the  provisions  of  paragraph 
(b)  of  this  section  shall  disclose  such 
return  information  to  any  person,  other 
than  the  taxpayer  to  whom  such  return 
information  relates  or  other  officers  or 
employees  of  the  Department  of 
Agriculture  whose  duties  or 
responsibilities  require  such  disclosure 
for  a  purpose  described  in  paragraph  (b) 
of  this  section,  except  in  a  form  that 
cannot  be  associated  with,  or  otherwise 
identify,  directly  or  indirectly,  a 
particular  taxpayer.  If  the  IRS 
determines  that  the  Department  of 
Agriculture,  or  any  officer  or  employee 
thereof,  has  failed  to,  or  does  not,  satisfy 
the  requirements  of  section  6103(p)(4)  of 
the  Code  or  regulations  or  published 
procedures  thereunder,  the  IRS  may 
take  such  actions  as  are  deemed 
necessary  to  ensure  that  such 
requirements  are  or  will  be  satisfied, 
including  suspension  of  disclosures  of 
return  information  otherwise  authorized 
by  section  6103(j)(5)  and  paragraph  (b) 
of  this  section,  until  the  IRS  determines 
that  such  requirements  have  been  or 
will  be  satisfied. 
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(d)  Effective  date.  This  section  is 
applicable  from  January  4,  2000, 
through  January  3,  2003. 
Robert  Wenzel, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  13,  1999. 
Jonathan  Tahsman, 

Acting  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 
[FR  Doc.  00-54  Filed  1-3-00:  8:45  am] 

BILUNG  CODE  483(M)1-U 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 

RIN  1010-AC55 

Update  of  Documents  incorporated  by 
Reference 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Final  rule. 

SUMMARY:  MMS  is  updating  one 
dociunent  incorporated  by  reference  and 
adding  a  new  document  incorporated  by 
reference  in  regulations  governing  oil 
and  gas  and  sulphur  operations  in  the 
Outer  Continental  Shelf  (OCS).  The  new 
editions  of  these  documents 
incorporated  by  reference  will  ensure 
that  lessees  use  the  best  available  and 
safest  technologies  while  operating  in 
the  OCS.  The  updated  document,  with 
Errata  Change  dated  August  17, 1998,  is 
the  Second  Edition  of  the  American 
Petroleum  Institute's  (API) 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities 
Classified  as  Class  I,  Division  1  and 
Division  2  (API  RP  500).  The  new 
document,  with  Errata  Change  dated 
August  17, 1998,  is  the  First  Edition  of 
the  API's  Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities 
Classified  as  Class  I,  Zone  0,  Zone  1, 
and  Zone  2  (API  RP  505). 
DATES:  This  rule  is  effective  February  3, 
2000.  The  incorporation  by  reference  of 
publications  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Gray,  Operations  Analysis  Branch,  at 
(703) 787-1027. 

SUPPLEMENTARY  INFORMATION:  On  March 
19, 1999,  we  published  a  Notice  of 
Proposed  Rulemaking  (64  FR  13535), 
titled  "Update  of  Dociunents 
Incorporated  by  Reference,"  revising  the 
table  in  30  CFR  250.101(e);  250.403(b): 
250.802(e)(4)(i);250.803(b)(9)(i); 


250.1628(b)(3)  and  (d)(4)(i);  and 
250.1629(b)(4)(i).  Our  90-day  comment 
period  closed  on  June  17,  1999.  We 
received  four  positive,  supportive 
comments.  This  final  rule  amends  the 
seven  foregoing  regulations.  Please  note 
that  our  final  regulations  revising  30 
CFR  250,  subpart  A,  relocated 
§  250.101(e)  to  250.198(e)  and 
§  250.403(b)  to  250.114(a).  This  final 
rule  reflects  those  changes. 

We  use  standards,  specifications,  and 
recommended  practices  developed  by 
standard-setting  organizations  and  the 
oil  and  gas  industry  for  establishing 
requirements  for  activities  in  the  OCS. 
This  practice,  known  as  incorporation 
by  reference,  allows  us  to  incorporate 
the  provisions  of  technical  standards 
into  the  regulations  without  increasing 
the  volxmie  of  the  Code  of  Federal 
Regulations  (CFR).  The  legal  effect  of 
incorporation  by  reference  is  that  the 
material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  then  has  the  force  and  effect 
of  law.  We  hold  operators/lessees 
accountable  for  complying  with  the 
documents  incorporated  by  reference  in 
our  regulations.  After  the  effective  date 
of  this  rule,  85  private  sector  consensus 
standards  will  be  incorporated  by 
reference  into  the  offshore  operating 
regulations. 

The  regulations  found  at  1  CFR  part 
51  govern  how  we  and  other  Federal 
agencies  incorporate  various  documents 
by  reference.  Agencies  can  only 
incorporate  by  reference  through 
publication  in  the  Federal  Register. 
Agencies  must  also  gain  approval  from 
the  Director  of  the  Federal  Register  for 
each  publication  incorporated  by 
reference.  Incorporation  by  reference  of 
a  document  or  publication  is  limited  to 
the  specific  edition  or  specific  edition 
and  supplement  or  addendum  cited  in 
the  regulations. 

Comments  on  the  Rule 

We  received  comments  from  Noble 
Drilling  Services,  Inc.;  Shell  Offshore 
Inc.  on  behalf  of  itself  and  other 
affiliates  of  Shell  Oil  Company;  Mahl  & 
Associates,  Inc.;  and  the  International 
Association  of  Drilling  Contractors.  All 
commenters  support  the  proposed  rule 
incorporating  by  reference  the  two  API 
documents. 

Proceditral  Matters 

This  is  a  very  simple  rule.  The  rule's 
purpose  is  to  update  one  document  that 
is  currently  incorporated  by  reference  in 
the  regulations  and  to  add  one 
additional  document  incorporated  by 
reference.  The  differences  between  the 
newer  document  and  the  older 


document  are  very  minor.  The  minor 
differences  between  the  newer  and  older 
document  will  not  cause  a  significant 
economic  effect  on  any  entity  (small  or 
large).  Similarly,  the  addition  of  the  new 
document,  API  RP  505,  will  not  have  a 
significant  effect  on  any  entity  (small  or 
large).  Therefore,  this  regulation's 
impact  on  the  entire  industry  is  minor. 

Federalism  (Executive  Order  (E.O. 
13132) 

According  to  E.O.  13132,  this  rule 
does  not  have  Federalism  implications. 
This  rule  does  not  substantially  and 
directly  affect  the  relationship  between 
the  Federal  and  State  governments.  This 
rule  does  not  impose  costs  on  States  or 
localities.  The  rule  simply  addresses 
offshore  structure  design  methods  for 
lessee/operator  consideration. 

Takings  Implication  Assessment  (E.O. 
12630) 

According  to  E.O.  12630,  this  rule 
does  not  have  significant  Takings 
Implications.  A  Takings  Implication 
Assessment  is  not  requfred. 

Regttlatory  Planning  and  Review  (E.O. 
12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
E.O. 12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commimities. 

The  rule-would  have  no  significant 
economic  impact  because  the 
documents  do  not  contain  any 
significant  revisions  that  will  cause 
lessees  or  operators  to  change  their 
business  practices.  The  documents  will 
not  require  the  retrofitting  of  any 
facilities.  The  documents  may  lead  to 
minor  changes  in  operating  practices, 
but  the  associated  costs  will  be  very 
minor. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  This  rule  simply  grants 
lessee/operator  additional  flexibility 
when  designing  an  offshore  structure 
and  will  not  affect  any  action  of  another 
agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients, 
because  the  dociunents  do  not  address 
or  affect  any  of  these  programs,  rights  or 
obligations. 
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Regulatory  Flexibility  Act 

The  Departn  ent  certifies  that  this 
document  will  not  have  a  significant 
economic  effec  t  on  a  substantial  number 
of  small  entitle  s  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  Small  Bus  ness  Administration 
(SBA)  defines  1 1  small  business  as 
having: 

•  Annual  re  renues  of  $5  million  or 
less  for  explore  tion  service  and  field 
service  companies. 

•  Fewer  thai  i  500  employees  for 
drilling  compaliies  and  for  companies 
that  extract  oili  gas,  or  natural  gas 
liquids.  I 

We  estimate  that  there  is  a  total  of 
1,380  firms  th^  drill  oil  and  gas  wells 
onshore  and  onshore  imder  the  Small 
Business  Admi  nistration's  Standard 
Industrial  Classification  (SIC)  1381. 
Drilling  Oil  anil  Gas  Wells.  Of  these, 
approximately  130  companies  are 
offshore  lessee;  ;/operators,  based  on 
current  estimal  bs.  According  to  SBA 
estimates,  39  companies  qualify  as  large 
firms,  leaving  <  1  companies  qualified  as 
small  firms  wifi  fewer  than  500 
employees. 


API  RP  500,  Recfcmmended 
Petroleum  Fac  lities 
ber  1997,  API  5t( 


Incorporation  of  the  new  dociunent 
into  MMS  regulations  would  allow  the 
offshore  structure  to  be  designed  and 
built  using  either  offshore  electrical 
location  classification  method.  Thus, 
incorporation  of  the  new  document  will 
not  impose  new  cost  on  the  offshore  oil 
and  gas  industry  and  may  provide 
beneficial  flexibility.  The  Department 
also  determined  that  the  indirect  effects 
of  this  rule  on  small  entities  that 
provide  support  for  offshore  activities 
are  small  (in  effect  zero). 

Based  on  these  reasons,  this  rule  has 
no  significant  economic  impact  on  the 
small  entities. 

Your  comments  are  important.  The 
Small  Business  and  Agricultiu'e 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fjumess  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcemer.t  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  SBREFA.  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  final  rule  will  not  cause  any 
significant  costs  to  lessees  or  operators. 
The  only  costs  will  be  the  purchase  of 
the  new  documents  and  minor  revisions 
to  some  operating  procedures.  The 
minor  revisions  to  operating  procedures 
may  result  in  some  minor  costs  or  may 
actually  result  in  minor  costs  savings. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  costs  associated 
with  this  rule  are  either  minor  or  may 
actually  result  in  minor  cost  savings. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 


Title  of  document 


This  rule  simply  grants  lessee/ operator 
additional  flexibility  when  designing  an 
offshore  structiu'e  and  will  not  have  any 
adverse  effects. 

Unfunded  Mandates  Refonn  Act 
(UMRA)ofl995 

This  rule  does  not  impose  an 
imfunded  mandate  on  State,  local,  and 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or        . 
imique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  UMRA  (2  U.S.C.  1531  et 
seq.)  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resoiirces.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  November  22, 1999. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
preamble,  MMS  amends  30  CFR  Part 
250  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331. 

2.  In  §  250.198,  in  the  table  in 
paragraph  (e),  the  entry  for  "API  RP 
500"  is  revised  to  read  as  follows: 

§250.198    Documents  incorporated  by 
reference. 


(e) 


Incorporated  by  reference  at 


Practice  for  Classification  of  Locations  for  Electrical  Installations  at 
Classified  as  Class  I,  Division  1  and  Division  2.  Second  Edition,  Novem- 
ock  No.  C50002. 


§250.1 14(a); 
§250.802(e)(4)(i); 
§250.803(b)(9)(i); 
§250. 1628(b)(3);  (d){4)(i); 
§250.1629(b)(4)(i). 
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3.  In  §  250.198,  the  following 
document  incorporated  by  reference  is 
added  to  the  Table  in  paragraph  (e)  in 
alphanumerical  order. 


§250.198    Documents  incorporated  by 
reference. 

***** 

(e)  *  *  * 


Title  of  document 


Incorporated  by  reference  at 


API  RP  505,  Recommended  Practice  for  Classification  of  Locations  for  Electrical  Installations  at    §250.1 14(a); 
Petroleum  Facilities  Classified  as  Class  I,  Zone  0,  Zone  1,  and  Zone  2,  First  Edition,  Novem-    §250.802(e)(4)(i); 
ber  1 997,  API  Stock  No.  C50501 .  §  250.803(b)(9)(i); 

§250. 1628(b)(3);  (d)(4)(i); 

§250.1629(b)(4)(i). 


4.  In  §  250.114,  paragraph  (a)  is 
revised  to  read  as  follows: 

§250.114    How  must  I  install  and  operate 
electrical  equipment? 

***** 

(a)  You  must  classify  all  areas 
according  to  API  RP  500,  Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  Installations  at  Petroleum 
Facilities  Classified  as  Class  I,  Division 
1  and  Division  2,  or  API  RP  505, 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities 
Classified  as  Class  I,  Zone  0,  Zone  1, 
and  Zone  2. 
***** 

5.  Ill  §  250.802,  paragraph  (e)(4)(i) 
introductory  text  is  revised  to  read  as 
follows: 

§  250.802    Design,  installation,  and 
operation  of  surface  production-safety 
systems. 

***** 

(e)  *  *  * 
(4)  *  *  * 

(i)  A  plan  for  each  platform  deck 
outlining  all  hazardous  areas  classified 
according  to  API  RP  500,  Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  Installations  at  Petroleum 
Facilities  Classified  as  Class  I,  Division 
1  and  Division  2,  or  API  RP  505, 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities 
Classified  as  Class  I,  Zone  0,  Zone  1, 
and  Zone  2,  and  outlining  areas  in 
which  potential  ignition  sources,  other 
than  electrical,  are  to  be  installed.  The 
area  outlined  will  include  the  following 
information: 
***** 

6.  In  §  250.803,  the  last  sentence  of 
paragraph  (b)(9)(i)  is  revised  to  read  as 
follows: 

§250.803    Additional  production  system 
requirements. 


(b)**  * 

(9)  *  *  * 

(i)  *  *  *  A  classified  area  is  any  area 
classified  Class  I,  Group  D,  Division  1  or 
2,  following  the  guidelines  of  API  RP 
500,  or  any  area  classified  Class  I,  Zone 
0,  Zone  1,  or  Zone  2,  following  the 
guidelines  of  API  RP  505 . 
***** 

7.  In  §  250.1628,  paragraphs  (b)(3)  and 
(a)(4)(i)  are  revised  to  read  as  follows: 

§250.1628    Design,  installation,  and 
operation  of  production  systems. 

***** 

(b)  *  *  * 

(3)  Electrical  system  information 
including  a  plan  of  each  platform  deck, 
outlining  all  hazardous  areas  classified 
according  to  API  RP  500,  Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  Installations  at  Petroleiun 
Facilities  Classified  as  Class  I,  Division 

1  and  Division  2,  or  API  RP  505, 
Reconunended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleiun  Facilities 
Classified  as  Class  I,  Zone  0,  Zone  1, 
and  Zone  2,  and  outlining  areas  in 
which  potential  ignition  soiuces  are  to 
be  installed; 
***** 

(d)  *  *  * 

(4)  *  *  * 

(i)  A  plan  of  each  platform  deck, 
outlining  all  hazardous  areas  classified 
according  to  API  RP  500,  Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  Installations  at  Petroleum 
Facilities  Classified  as  Class  I,  Division 
1  and  Divisions  2,  or  API  RP  505, 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities 
Classified  as  Class  I,  Zone  0,  Zone  1, 
and  Zone  2,  and  outlining  areas  in 
which  potential  ignition  sources  are  to 
be  installed; 


8.  In  §  250.1629,  the  last  sentence  of 
paragraph  (b)(4)(i)  is  revised  to  read  as 
follows: 

§  250.1 629    Additional  production  and  fuel 
gas  system  requirements. 

***** 

(b)*** 

(4)  *  *  * 

(i)  *  *  *  A  classified  area  is  any  area 
classified  Class  I,  Group  D,  Division  1  or 
2,  following  the  guidelines  of  API  RP 
500,  or  any  area  classified  Class  I,  Zone 
0,  Zone  1,  or  Zone  2,  following  the 
guidelines  of  API  RP  505. 
***** 

[PR  Doc.  00-26  Filed  1-3-00;  8:45  am] 
BltXING  COOe  4310-MR-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-74;  RM-9367  and  RM- 
9715] 

Radio  Broadcasting  Services;  Bay 
Springs  and  Sandersville,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  dociunent  grants  the 
request  of  Blakeney  Communications, 
Inc.,  licensee  of  Station  WKZW(FM), 
Channel  232C2,  Bay  Springs, 
Mississippi,  to  reallot  Channel  232C2  to 
Sandersville,  Mississippi  and  modify  its 
authorization  accordingly.  The  new 
allotment  to  Sandersville  is  preferred 
over  the  existing  allotment  at  Bay 
Springs  because  it  will  provide  a  first 
local  transmission  service  to 
Sandersville.  The  transmitter  site  of 
Station  WKZW  will  be  located  at 
coordinates  31-46-05  NL  and  89-07-55 
WL.  This  document  terminates  the 
proceeding. 
EFFECTIVE  DATE:  January  24,  2000. 
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FOR  FURTHER 
Barthen  Gormin 
(202)418-218(1 


ItfFORMATION  CONTACT:  R. 
Mass  Media  Bureau, 


SUPPLEMENTARY 
synopsis  of  the 
and  Order,  MN 
adopted  Dececiber 
December  10, 
Commission 
inspection  and 
business  hours 
Information 
A257.445  12tl: 
DC.  The 
may  also  be 
Commission's 
International 
Inc.,  (202)  857 
20th  Street, 
20036 


INFORMATION:  This  is  a 
Commission's  Report 
Docket  No.  99-74, 

9,  1999,  and  released 

1999.  The  full  text  of  this 

ision  is  available  for 

copying  during  normal 

in  the  FCC's  Reference 

at  Portals  11,  CY- 
Street,  SW,  Washington, 
text  of  this  decision 
purchased  from  the 
i;opy  contractors. 
Transcription  Service, 
3800,  located  at  1231 
.,  Washington,  DC 


ddc 


Ce  Qter  i 


i  compl  Bte 


N\f 


List  of  Subjects 

Radio  broadc  asting 

PART  73— {AMENDED] 


in  47  CFR  Part  73 


1.  The  autho-ity  citation  for  Part  73 
continues  to  re  id  as  follows:  47  U.S.C. 
154,  303,  334,  ;  136. 

2.  Section  73  202(b).  the  Table  of  FM 
Allotments  un(  ier  Mississippi,  is 
amended  by  adding  Sandersville, 
Channel  232C2,  and  removing  Channel 
232C2  from  Ba  i  Springs. 

Federal  Commiu  ications  Commission. 

John  A.  Karouso  i. 

Chief,  Allocation  s  Branch,  Policy  and  Rules 

Division,  Mass M  sdia  Bureau. 

[PR  Doc.  00-89  F  iled  1-3-00;  8:45  am] 

BILUNG  CODE  SJM-  01-P 


FEDERAL  COI IMUNICATIONS 
COMMISSION 

47  CFR  Part  li 

[DA  No.  99-2811;  MM  Docket  No.  99-145; 
RM-9336] 

Radio  Broadcasting  Services; 
Mishicot,  Wl  and  Gulliver,  Ml 

agency:  Federal  Conununications 

Commission. 

ACTION:  Final  rlile. 


SUMMARY:  This 
Channel  234C3 
Mishicot,  Wise  Dnsin 
license  for  Station 
in  response  to 
Lakes-Valley 
FR  26720,  May 
coordinates  foi 
Mishicot  are  4 
58  WL.  Canadikn 
received  for  th^ ! 
To  accommodate 
Mishicot,  we 


document  substitutes 
for  Channel  2  34 A  at 
and  modifies  the 
WGBM  accordingly 
petition  filed  by  Bay- 
Broadcasters,  Inc.  See  64 
17,  1999.  The 
Channel  234C3  at 
-22^8  NL  and  87-36- 
concurrence  has  been 
allotment  at  Mishicot. 
the  upgrade  at 
also  substitute 


s  lall 


Chanel  273C1  for  Channel  234C1  at 
Gulliver,  Michigan  and  modify  the 
license  for  Station  WCMM-FM  to 
specify  the  new  channel.  The 
coordinates  for  Channel  273C1  at 
Gulliver  are  45-58-01  NL  and  86-29-18 
WL.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svuiunary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-145, 
adopted  December  8,  1999,  and  released 
December  17,  1999.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  Twelfth  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  hic,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  234C1  and  adding 
Channel  273C1  at  Gulliver. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  234A 
and  adding  Channel  234C3  at  Mishicot. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-88  Filed  1-3-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Parts  1 

[Docket  No.  OST-200O-«681] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the 
Administrator,  Federal  Motor  Carrier 
Safety  Administration 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  A  new  administration,  the 
Federal  Motor  Carrier  Safety 
Administration,  was  established  within 
the  United  States  Department  of 
Transportation  piusuant  to  the  Motor 
Carrier  Safety  Improvement  Act  of  1999 
[Public  Law  No.  106-159, 113  Stat.  1748 
(December  9, 1999)].  Piusuant  to  the 
statute,  the  effective  date  of  the  new 
administration  is  January  1 ,  2000. 
Accordingly,  by  this  action,  the 
Secretary  delegates  to  the 
Administrator,  Federal  Motor  Carrier 
Safety  Administration,  functions 
required  for  the  operation  of  this  new 
agency. 

effective  date:  This  final  rule  is 
effective  on  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neill  L.  Thomas,  Office  of  Motor  Carrier 
Research  and  Standards,  HMCS-10, 
(202)  366-4009,  Federal  Motor  Carrier 
Safety  Administration;  or  Mr.  Charles 
Medalen,  Chief  Coimsel  Service 
Business  Unit,  HCC-20,  (202)  366-1354, 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nam. 

Background 

The  Motor  Carrier  Safety 
Improvement  Act  of  1999  [Public  Law 
No.  106-159, 113  Stat.  1748  (December 
9,  1999)1  amends  title  49,  United  States 
Code,  establishing  the  Federal  Motor 
Carrier  Safety  Administration.  There  are 
certain  functions  that  each  modal 
administrator  within  the  Department  of 
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Transportation  is  responsible  for 
carrying  out.  This  rule  amends  49  CFR 
part  1  to  reflect  the  Secretary's 
delegation  of  authority  to  the 
Administrator,  Federal  Motor  Carrier 
Safety  Administration.  It  should  be 
noted,  however,  that  section  101(f)  of 
the  Motor  Carrier  Safety  Improvement 
Act  of  1999  gives  the  Secretary 
discretion  to  delegate  the  authority  to 
promulgate  safety  standards  for 
commercial  motor  vehicles  and 
equipment  subsequent  to  initial 
manufactiue.  The  Secretary  reserves  this 
authority  to  himself  imtil  further  notice. 

The  Administrator,  Federal  Motor 
Carrier  Safety  Administration,  has  the 
authority  to  redelegate  the  functions 
described  in  this  dociunent  if  not 
inconsistent  with  statute,  departmental 
regulations,  policies,  smd  orders 
governing  delegation  of  functions. 

As  the  rule  relates  to  Departmental 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
imnecessary  imder  5  U.S.C.  553Cb).  This 
action  makes  no  substantive  changes  to 
the  motor  carrier  safety  regulations.  It 
simply  amends  49  CFR  Part  1  to 
delegate  to  the  Federal  Motor  Carrier 
Safety  Administrator  authorities 
relevant  to  motor  carrier  safety. 
Therefore,  prior  notice  and  opport\uiity 
to  comment  are  unnecessary,  and  good 
cause  exists  to  dispense  wdth  the  30-day 
delay  in  the  effective  date  requirement 
so  that  the  Federal  Motor  Carrier  Safety 
Administration  may  operate  piusuant  to 
the  changes  noted  above  beginning 
January  1,2000. 

Ministerial  amendments  to  a  number 
of  other  parts  in  title  49  of  the  Code  of 
Federal  Regulations  that  pertain  to 
functions  of  the  new  Administration 
will  be  issued  in  the  near  futm-e. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Issued  this  29th  day  of  December,  1999  at 
Washington,  DC. 
Rodney  E.  Slater, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amends  49  CFR  Part  1  as 
follows: 

PART  1— [AMENDED] 

1.  Revise  the  authority  citation  for 
Part  1  to  read  as  follows: 

Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2); 
Pub.  L.  101-552,  104  Stat.  2736;  Pub.  L.  No. 
106-159.  113  Stat.  1748. 


2.  In  §  1.2,  add  paragraph  (k)  to  read 
as  follows: 

§1.2    Definitions. 

(k)  The  Federal  Motor  Ceirrier  Safety 
Administrator. 

3.  In  §  1.3(b),  add  paragraph  (b)(ll)  to 
read  as  follows: 

§  1 .3    Organization  of  the  Department. 

***** 

(b)  *  *  * 

(11)  The  Federal  Motor  Carrier  Safety 
Administration,  headed  by  the 
Administrator. 

4.  In  §  1.4,  add  paragraph  (m)  to  read 
as  follows: 

S 1 .4    General  Responsibilities. 

***** 

(b)  *  *  * 

(m)  The  Federal  Motor  Carrier  Safety 
Administration.  Is  responsible  for: 

(1)  Managing  program  and  regulatory 
activities,  including  administering  laws 
and  promulgating  and  enforcing 
regulations  on  safety  matters  relating  to 
motor  carrier  seifety; 

(2)  Carrying  out  motor  carrier 
registration  and  authority  to  regulate 
household  goods  transportation; 

(3)  Developing  strategies  for 
improving  commercial  motor  vehicle, 
operator,  and  carrier  safety; 

(4)  Inspecting  records  and  equipment 
of  commercial  motor  carriers,  and 
investigating  accidents  and  reporting 
violations  of  motor  carrier  safety 
regulations;  and 

(5)  Carrying  out  research, 
development,  and  technology  transfer 
activities  to  promote  safety  of  operation 
and  equipment  of  motor  vehicles  for  the 
motor  carrier  transportation  program. 

5.  In  §  1.45(c)(1),  amend  paragraph 
(c)(1)  (vii)  by  removing  the  word  "and"; 
amend  paragraph  (c)(1)  (viii)  by 
replacing  the  period  with  ";  and";  and 
add  paragraph  (c)(1)  (ix)  to  read  as 
follows: 

§  1 .45    Delegations  to  all  Administrators. 

***** 

(c)*  *  *  "* 

(D*  *  *     ■ 

(ix)  Federal  Motor  Carrier  Safety 
Administration. 

***** 

6.  Amend  1.73  as  follows: 

a.  Revise  the  heading  to  read  as  set 
forth  below. 

b.  Revise  the  introductory  text  to  read 
as  set  forth  below. 

c.  Amend  paragraph  (g)  by  adding 
before  the  period  ",  except  for  the 
authority  to  promulgate  safety  standards 
for  commercial  motor  vehicles  and 
equipment  subsequent  to  initial 
manufacture". 


d.  Amend  paragraph  (1)  by  adding 
before  the  period  ",  except  for  the 
authority  to  promiUgate  safety  standards 
for  commercial  motor  vehicles  and 
equipment  subsequent  to  initial 
manufacture". 

e.  Add  paragraph  (o)  to  read  as  set 
forth  below. 

§  1 .73    Delegation  to  tt>e  Administrator  of 
the  Federal  Motor  Carrier  Safety 
Administration. 

The  Administrator  of  the  Federal 
Motor  Carrier  Safety  Admnistration  is 
delegated  authority  to: 

***** 

(o)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  23  U.S.C.  502(a)(1)(A). 

(FR  Doc.  99-34069  Filed  12-30-99;  11:45 

am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  991223347-9347-01 ;  1.0. 
120299C] 

RIN  0648-AM21 

Magnuson-Stevens  Act  Provisions; 
Foreign  Fishing;  Fisheries  off  West 
Coast  States  and  in  the  Western 
Pacific;  Pacific  Coast  Groundfish 
Fishery;  Annual  Specifications  and 
Management  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Emergency  rule;  2000 
groundfish  fishery  specifications  and 
management  measures;  request  for 
comments. 

summary:  NMFS  announces  the  2000 
fishery  specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California,  as 
authorized  by  the  Pacific  Coast 
Groimdfish  Fishery  Management  Plan 
(FMP).  The  specifications  include  the 
levels  of  the  acceptable  biological  catch 
(ABC)  and  optimiun  yields  (OYs), 
including  the  distribution  between 
domestic  and  foreign  fishing  operations. 
The  commercial  OYs  (the  OYs  reduced 
by  amounts  expected  to  be  taken  in 
tribal,  recreational,  and  compensation 
fisheries)  are  allocated  between  the 
limited  entry  and  open  access  fisheries. 
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ADDRESSES:  Wr  tten 
actions  must  be 
Stelle,  Jr.,  Adm  nistrator 
Region  (Region  d 
7600  Sand  Poiijt 
Bldg.  1,  Seattle 
faxed  to 
Mclnnis,  Actinj 
Southwest  Regi  in 
Ocean  Blvd 
CA  90802^21  ■ 
4047.  Commenis 


206-52  6-6736 


Siite 


comments  on  these 
mailed  to  Mr.  William 
Northwest 
Administrator),  NMFS, 
WayN.E.,BINCl5700, 
WA  98115-0070,  or 

;  or  Mr.  Rodney 
Administrator, 
NMFS,  501  West 
4200,  Long  Beach, 
or  faxed  to  562-980- 
will  not  be  accepted  if 


submitted  via  e-mail  or  Internet. 
Information  relevant  to  these 
specifications  and  management 
measures,  which  include  an 
environmental  assessment  (EA)  and  the 
stock  assessment  and  fishery  evaluation 
(SAFE)  report,  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  diuing  business  hours  at 
the  offices  of  the  NMFS  Northwest 
Regional  Administrator  and  the  NMFS 
Southwest  Regional  Administrator,  or 
may  be  obtained  from  the  Pacific 
Fishery  Management  Council  (Coimcil), 
at  2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201,  phone:  503-326- 
6352.  Additional  reports  referred  to  in 
this  document  may  also  be  obtained 
from  the  Council. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  L.  Robinson  (Northwest  Region, 
NMFS),  phone:  206-526-6140;  fax:  206- 
526-6736  and;  e-mail: 
bill.robinson@noaa.gov  or  Mr.  Svein 
Fougner  (Southwest  Region,  NMFS) 
phone:  562-980-^000;  fax:  562-980- 
4047  and;  e-mail: 
svein.fougner@noaa.gov. 

Electronic  Access 

This  Federal  Register  rule  also  is 
accessible  via  the  Internet  at  the  Office 
of  the  Federal  Register's  website  at 
http://www.access.gpo.gov/su — docs/ 
aces/acesl40.html. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  OYs  be  specified  for  species 
or  species  groups  in  need  of  additional 
protection,  and  that  management 
measures  designed  to  achieve  the  OYs 
be  published  in  the  Federal  Register 
and  made  effective  by  January  1,  the 
beginning  of  the  fishing  year.  The 
Magnuson-Stevens  Act  and  the  FMP 
require  that  actions  be  implemented  to 


prevent  overfishing  and  to  rebuild 
overfished  stocks.  This  action 
announces  and  makes  effective  the  final 
2000  fishery  specifications  and  the 
management  measures  designed  to 
rebuild  overfished  stocks,  prevent 
overfishing,  and  achieve  as  much  of  the 
OYs  as  practicable  for  healthier 
groundfish  stocks  managed  imder  the 
FMP.  These  final  specifications  and 
management  measxn-es  were  considered 
by  the  Council  at  two  meetings  and 
were  recommended  to  NMFS  by  the 
Coimcil  at  its  November  1999  meeting 
in  Sacramento,  CA.  In  addition  to  the 
annual  specifications,  this  dociunent 
incorporates  an  emergency  rule  that  is 
needed  to  implement  the  first  year  of 
rebuilding  plans,  to  protect  other 
depleted  stocks,  and  to  prevent 
overfishing,  as  authorized  by  section 
3D4(c)  of  the  Magnuson-Stevens  Act. 

I.  Final  Specifications 

The  fishery  specifications  include 
ABCs,  the  designation  of  OYs,  which 
may  be  represented  by  harvest 
guidelines  (HGs)  or  quotas  for  species 
that  need  individual  management,  the 
apportionment  of  the  OYs  between 
domestic  and  foreign  fisheries,  and 
allocation  of  the  commercial  OYs 
between  the  open  access  and  limited 
entry  segments  of  the  domestic  fishery. 
As  in  the  past,  these  specifications 
include  fish  caught  in  state  ocean  waters 
(0-3  nautical  miles  (nm)  offshore)  as 
well  as  fish  caught  in  the  FEZ  (3-200 
nm  offshore).  The  OYs  and  ABCs 
recommended  by  the  Council  and 
announced  in  this  document  are 
consistent  with  the  Magnuson-Stevens 
Act,  the  groundfish  FMP,  as  amended, 
and  the  rebuilding  plans  adopted  by  the 
Coimcil  to  submit  for  NMFS  approval 
by  March  2000. 
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Table 


Lb.   OYs  and  Harvest  Guidelines  for  Minor  Rockfish 


Species 


Total 

Catch 

ABC 


OY  (total  catch) 


Total 
catch  OY 


Recrea- 
tional 
estimate 


Commercial 

OY  for  minor 

rockfish  and 

HG  for  depth 

subgroups 


Allocations 
(total  catch  HGs) 


Limited  Entry 


mt 


Open  Access 


mt 


Minor 
Rockf i 
North 


i3 


h 
t/ 


5,693 


3,814 


766 


3,048 


2,795 


91.7 


253 


8.3 


Nea::shore 


1,072 


707 


365 


172 


na 


193 


na 


She:.f 


1,242 


59 


1,183 


1,133 


na 


50 


na 


Sloije 


1,500 


1,500 


1,490 


na 


10 


na 


Minor 
Rockf i 
South 


a 


3,457 


1,899 


571 


1,328 


740 


55.7 


588 


44.3 


Nearshore 


680 


379 


301 


68 


na 


233 


na 


She:.f 


787 


192 


595 


337 


na 


258 


na 


Slope 


432 


432 


335 


na 


97 


na 


'U.S.  Vance  uver  only,  even  if  stock  assessments  included  parts  of  Canadieui  waters. 

>'Lingcod.  The  ABC  is  based  on  a  1997  assessment  that  covered  the  Vancouver  and  Columbia  areas,  and  a  1999  assessment  that 
covered  the  Eu'eka,  Monterey,  and  Conception  areas.  Lingcod  is  believed  to  be  at  10  percent  of  its  unfished  biomass.  The  rebuilding 
analysis  calcul  ites  the  probability  that  the  northern  (Vancouver-Columbia)  stock  would  rebuild  within  10  years,  and  is  based  on 
a  60%  probabi  ity  of  doing  so.  The  total  catch  OY  of  378  mt  is  reduced  by  215  mt  estimated  to  be  taken  by  the  recreational  fishery, 
resulting  in  a  ci)mmercial  OY  of  163  mt.  No  discards  are  assumed. 


■^  Other.  These 
important  in  th« 
Accordingly,  foi 
included  in  the 
areas  footnoted 
included  in  the 
the  areas  footnoted 

''Whiting.  Whiting 
of  its  imfished  bi 
average  ABC  of 
reduced  to  290 
of  the  40-10  defe 
based  on  an  MS  Y 
the  total  catch  C  Y 
average  US-Can>da 
commercial  OY 
(the  232,000-mt 
tribal  allocation 
to  the  shore-bas  sd 
mothership  sect  ar 
processors.  A  la  ided 
presented.  Discards 
toward  the  OY 
amounts. 

■=  Sablefish.  Nirth 
is  believed  to  be 
biomass.  The  9 
is  the  same  as  ii 
of  7,919  mt  also 
on  F35%  and  a 


species  are  not  common  nor 
areas  footnoted, 
convenience,  Pacific  cod  is 
'other  fish"  category  for  the 
and  rockfish  species  are 
'minor  rockfish"  category  for 
only, 
is  believed  to  be  at  37% 
omass.  The  US-Canada 
nO.OOO  mt  for  1999-2000  is 
J 100  mt  following  application 
ult  harvest  policy,  and  is 
proxy  of  F40%.  As  in  1999, 
for  whiting  is  80%  of  the 
of  290,000  mt.  The 
for  whiting  is  199,500  rat 
OY  minus  the  32,500-mt 
,  and  is  allocated  42  percent 
sector,  24  percent  to  the 
,  and  34  percent  to  catcher/ 
equivalent  is  not 
of  whiting  are  counted 
ihseason  based  on  observed 


of  36°  N.  lat.— Sablefish 
at  37%  of  its  unfished 
I  i92-mt  ABC,  based  on  F35%, 
1999.  The  total  catch  OY 
is  the  same  as  in  1999,  based 
ication  of  the  40-10 


IPI 


default  harvest  policy.  The  7,919-mt  OY  is 
reduced  by  10  percent  (791  mt)  for  estimated 
trip-limit  induced  discards,  by  another  10 
percent'(713  mt)  for  the  tribal  set  aside,  and 
reduced  by  29  mt  as  compensation  for  vessels 
conducting  resource  surveys.  The  remainder 
is  the  7,177  is  the  commercial  OY.  The  open 
access  allocation  percentage  of  9.4%  is 
applied  to  the  commercial  OY,  to  result  in  a 
landed  catch  open  access  allocation  of  600 
mt,  and  a  limited  entry  allocation  of  5,785 
mt.  The  limited  entry  allocation  is  further 
allocated  58%  (3.355  mt)  for  the  trawl  fishery 
and  42%  (2,430  mt)  for  the  nontrawl  fishery. 
The  limited  entry  and  open  access 
allocations  for  sablefish  are  in  terms  of 
landed  catch  because  the  discard  estimate 
was  subtracted  "off  the  top"  before  the 
allocation  percentages  were  applied;  this 
differs  from  all  other  limited  entry  and  open 
access  allocations  that  are  expressed  as  total 
catch.  South  of  36°  N.  lat.— The  ABC  and  OY 
are  based  on  historical  landings  in  the 
Conception  area  of  425  mt.  Ten  percent  (47 
mt)  of  the  total  catch  of  472  mt  is  assumed 
to  be  discarded. 

'Dover  sole.  The  1997  assessment 
evaluated  the  resource  north  of  36  N.  lat.  as 
a  unit,  and  provided  an  ABC  for  landed  catch 
based  on  the  F35%  harvest  rate.  The 


Conception  area  ABC  is  at  the  level 
established  in  the  original  FMP.  The  ABCs  in 
Table  la  represent  total  catch,  and  were 
converted  by  estimating  that  5  percent  of  the 
total  catch  is  discarded.  Therefore,  the 
coastwide  ABC  and  OY  for  Dover  sole  of 
9,426  mt  are  for  total  catch,  with  a  landed 
catch  equivalent  of  8,955  mt.  The  OY  is 
reduced  by  21  mt  as  compensation  for  vessels 
that  conducted  resource  surveys,  resulting  in 
a  commercial  OY  of  9,405  mt. 

«  Petrale  sole.  Petrale  sole  is  believed  to  be 
at  42%  of  its  unfished  level,  and  stock  size 
has  been  increasing.  The  1999  assessment 
calculates  the  ABC  for  the  Vancouver  and 
Columbia  areas  at  1,447  mt,  which  is 
rounded  to  1,450  mt.  The  coastwide  ABC  of 
2,950  mt  is  the  sum  of  the  areas. 

h  Pacific  ocean  perch  (POP).  POP  is  at  13% 
of  its  unfished  level  and  therefore  is 
overfished.  The  ABC  in  the  Vancouver, 
Columbia,  and  Eureka  areas  is  based  on  the 
1998  assessment  for  Vancouver  and 
Columbia  (695  mt)  plus  18  mt  for  the  Eureka 
area.  The  270-mt  OY  is  based  on  calculations 
for  the  first  year  of  the  rebuilding  program 
that  is  designed  to  rebuild  POP  to  MSY  levels 
within  34  years.  It  is  assumed  that  16  percent 
of  the  catch  will  be  discarded;  therefore,  the 
total  catch  OY  of  270  mt  is  reduced  by  43  mt 
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of  estimated  discards,  to  derive  the  landed 
catch  equivalent  of  227  mt. 

'  Shortbelly  rockfish.  Shortbelly  rockfish 
remains  a  virtually  unexploited  stock  and  is 
difficult  to  assess  quantitatively.  The  1989 
assessment  provided  2  alterative  yield 
calculations  of  13,900  mt  and  47,000  mt. 
NMFS  surveys  indicate  poor  recruitment  in 
most  years  since  1989,  indicating  low  recent 
productivity  and  a  naturally  declining 
population  in  spite  of  low  Hshing  pressure. 
The  ABC  and  OY  therefore  are  reduced  to 
13,900  mt,  the  low  end  of  the  range  in  the 
assessment. 

J  Widow  rockfish.  Widow  rockfish  is 
believed  to  be  at  29%  of  its  unfished 
biomass.  The  ABC  of  5,750  mt,  based  on  the 
F40%  MSY  proxy,  is  unchanged  from  1999. 
The  total  catch  OY  of  4,333  mt  is  more 
conservatively  based  on  F45%  and  the  40-10 
harvest  policy.  The  OY  is  reduced  by  51  mt 
of  estimated  recreational  catch  to  derive  the 
commercial  OY  of  4,282  mt.  The  open  access 
allocation  (128  mt)  is  determined  by  applying 
the  open  access  percentage  to  the  commercial 
OY.  The  limited  entry  allocation  (4,154  mt) 
is  determined  by  subtracting  the  open  access 
allocation  from  the  commercial  OY.  The 
limited  entry  allocation  is  further  reduced  by 
300  mt  for  anticipated  bycatch  in  the  offshore 
whiting  fishery,  and  the  remainder  (3,854  mt) 
is  reduced  by  16%  (617  mt)  to  account  for 
trip  limit  induced  discards,  resulting  in  a 
landed  catch  equivalent  for  the  limited  entry 
fishery  of  3,237  mt  (excluding  harvest  in  the 
whiting  fishery). 

I"  Canary  rockfish.  Two  canary  rockfish 
assessments  addressed  the  northern  and 
southern  portions  of  the  stock.  The  combined 
results  resulted  in  a  biomass  range  estimated 
to  be  between  7%  of  the  unfished  biomass  in 
the  south  to  20%  of  the  unfished  biomass  in 
the  north.  Canary  rockfish  therefore  is 
overfished.  The  coastwide  ABC  (287  mt)is 
based  on  the  upper  end  of  each  assessment, 
using  the  Fmsy  proxy  of  F40%.  The 
coastwide  OY  is  200  mt,  based  on  the 
northern  assessment.  The  OY  is  higher  than 
the  default  harvest  policy  would  indicate,  in 
recognition  of  small  amounts  of  unavoidable 
bycatch,  even  with  the  management 
measures  implemented  in  2000  that  will 
drastically  reduce  effort  throughout  the 
continental  shelf.  The  OY  is  lower  than  ABC 
and  therefore  is  not  overfishing.  Recreational 
fisheries  are  expected  to  take  80  mt  of  t^  OY 
in  2000.  The  1999  OY  applied  only  to  the 
Vancouver  and  Columbia  areas,  but  the  OY 
for  2000  is  coastwide.  Landings  have  been 
about  1,100  mt  in  recent  years.  A  rebuilding 
plan  will  be  required  in  2001. 

'  Chilipepper.  In  1999,  the  3,724-mt  ABC 
and  OY  included  43  mt  for  the  Eureka  area, 
which  is  moved  to  the  northern  "minor 
rockfish"  category  in  2000.  The  2000  ABC  of 
3,681  mt  for  the  Monterey  and  Conception 
areas  is  based  on  the  1998  assessment  and 
application  of  the  F40%  harvest  rate.  The 
stock  is  estimated  to  be  above  40%  of  it 
unfished  biomass  so  the  default  OY  normally 
would  equal  ABC.  However,  the  OY  is  set  at 
2,000  mt,  near  the  recent  average  landed 
catch,  to  discourage  effort  on  chilipepper 
which  is  known  to  have  bycatch  of  bocaccio. 
The  OY  is  reduced  by  45  mt  estimated  to  be 
taken  in  the  recreational  fishery,  resulting  in 


a  commercial  OY  of  1,955  mt.  The  open 
access  percentage  is  applied  to  the 
commercial  OY  to  determine  the  open  access 
allocations  of  915  mt.  The  open  access 
allocation  then  is  subtracted  from  the 
commercial  OY  to  determine  the  limited 
entry  allocation.  No  discard  amount  is 
assumed. 

■"  Bocaccio.  Bocaccio  is  believed  to  be  at 
2%  of  its  unfished  biomass  and  therefore  is 
overfished.  The  164-mt  ABC  is  based  on 
F40%  and  the  100-mt  OY  is  based  on  the 
rebuilding  analysis  designed  to  rebuild  the 
stock  to  MSY  in  38  years.  The  OY  is  reduced 
by  55  mt  for  estimated  recreational  harvest  to 
derive  the  55-mt  commercial  OY.  No  discards 
of  bocaccio  are  assumed  within  this  OY. 

"  Splitnose  rockfish  (often  called 
"rosefish").  A  separate  OY  of  868  mt  was 
established  for  the  Eureka,  Monterey,  and 
Conception  area  in  1999,  equal  to  ABC.  For 
2000,  the  southern  ABC  applies  only  to  the 
Conception  and  Monterey  areas. 
Accordingly,  the  southern  ABC  of  830  mt  is 
derived  by  subtracting  48  mt  for  the  Eureka 
area,  and  the  northern  ABC  is  increased  by 
48  mt.  The  northern  ABC  is  322  mt  (from  274 
mt  in  1999).  The  615-mt  OY  for  the  southern 
area  reflects  a  25%  precautionary  adjustment 
because  of  the  less  rigorous  assessment  for 
this  stock.  In  t6e  north,  splitnose  is  included 
in  the  minor  rockfish  OY. 

°  Yellowtail.  The  ABC  of  3,539  mt  applies 
to  the  U.S.  Vancouver,  Columbia,  and  Eureka 
areas.  The  stock  is  estimated  to  be  at  39%  of 
its  unfished  biomass.  The  OY  is  based  on 
F40%  and  application  of  the  40-10  harvest 
policy.  The  3,539-mt  OY  is  reduced  by  90  mt 
estimated  to  be  taken  in  the  recreational 
fishery,  to  derive  a  commercial  OY  of  3,449 
mt.  The  open  access  allocation  is  derived  by 
applying  the  open  access  percentage  to  the 
commercial  OY.  The  limited  entry  allocation 
is  determined  by  subtracting  the  open  access 
allocation  from  the  commercial  OY.  The 
landed  catch  equivalent  of  2,057  mt  for  the 
3,163-mt  limited  entry  allocation  is  derived 
by  subtracting  16%  (506  mt)  for  discards  and 
600  mt  for  expected  catch  in  the  at-sea 
whiting  fishery. 

pThomyheads.  The  treaty  tribes  estimate 
that  8,000-10,000  lb  (about  3-4  mt )  of 
thomyheads  will  be  taken  in  2000  imder  a 
tribal  trip  limit  of  300  lb  per  trip.  This  small 
amount  is  not  subtracted  from  either  of  the 
thomyhead  HGs  at  this  time. 

1  Shortspine  thomyheads.  Shortspine 
thomyhead  is  estimated  to  be  at  32%  of  its 
unfished  level.  The  ABC  (1,261  mt)  for  the 
area  north  of  36°  N.  lat.  (Vancouver  through 
Monterey  areas)  is  the  same  as  in  1999, 
calculated  based  on  a  synthesis  of  two  stock 
assessments  prepared  in  1998  and 
application  of  the  F35%  harvest  rate.  The 
970-mt  OY  is  based  on  F40%  and  the  40-10 
harvest  policy.  The  960-mt  commercial  OY  is 
determined  by  subtracting  10  mt  used  as 
compensation  for  vessels  conducting 
resource  surveys.  The  limited  entry 
allocation  of  957  mt  is  reduced  by  30%  (287 
mt)  for  estimated  discards  to  derive  the 
landed  catch  equivalent  of  670  mt.  A  separate 
ABC  and  OY  of  175  mt  (based  on  historical) 
catch  have  been  established  for  the  part  of 
the  Conception  area  north  of  Point 
Conception  (34°27'  N.  lat.).  Assuming  the 


same  30%  discard  rate  as  the  northern  area, 
the  landed  equivalent  for  the  southern  OY 
would  be  122  mt.  There  is  no  ABC  or  OY  for 
the  southern  Conception  area. 

'Longspine  thomyheads.  The  ABC  (4,102 
mt)  north  of  the  Conception  area  is  the  same 
as  in  1999,  based  on  the  average  of  the  3-year 
individual  ABCs  at  F35%.  The  stock  is 
estimated  to  be  above  the  40%  of  its  unfished 
biomass.  The  4,099-mt  commercial  OY  is 
determined  by  subtracting  3  mt  used  as 
compensation  for  vessels  conducting 
resource  surveys.  There  are  no  separate 
limited  entry  and  open  access  allocations. 
The  commercial  OY  is  reduced  by  9%  205 
mt)  to  derive  the  landed  catch  equivalent  of 
3.894  mt.  A  separate  ABC  and  OY  (429  mt) 
(based  on  historical)  catch  have  been 
established  for  the  part  of  the  Conception 
area  north  of  Point  Conception  (34°27'  N. 
lat.).  Assuming  the  same  9%  discard  rate  as 
the  northem  area,  the  landed  equivalent  for 
the  southern  OY  would  be  390  mt. 

'Cowcod.  The  1999  assessment  of  the 
Conception  area  indicates  this  stockls 
overfished,  with  abundance  below  10%  for 
the  unfished  biomass.  The  ABC  in  the 
Conception  area  is  5  mt,  based  on  the 
assessment,  and  19  mt  in  Monterey,  based  on 
average  landings  from  1983-1997).  The  OY 
for  the  Monterey  and  Conception  areas 
combined  is  no  more  them  5  mt  in  2000. 

'  Minor  rockfish — north.  This  new  category 
includes  the  "remaining  rockfish"  and  "other 
rockfish"  categories  in  the  U.S.  Vancouver, 
Columbia,  and  Eureka  areas  combined.  The 
species  that  are  listed  individually  would 
have  been  "remaining  rockfish"  which 
generally  includes  species  that  have  been 
assessed  by  less  rigorous  methods  than  stock 
assessment,  except  for  black  rockfish.  The 
"other  rockfish"  category  includes  species 
that  do  not  have  quantifiable  assessments. 
The  total  catch  OY  is  the  sum  of  75%  of  the 
listed  species  (formerly  "remaining 
rockfish")  and  50%  of  the  summed  ABCs  for 
other  rockfish,  with  the  following  exceptions: 
the  43  mt  ABC  for  northem  chilipepper  and 
700  mt  of  the  black  rockfish  ABC  are  not 
reduced,  and  the  remaining  500  mt  of  the 
black  rockfish  OY  is  discounted  by  50%.  The 
reductions  in  the  contribution  of  the  ABCs 
toward  OY  is  intended  to  address  uncertainty 
in  stock  status  due  to  limited  information. 

"Minor  rockfish — south.  This  new  categor>^ 
includes  the  "remaining  rockfish"  and  "other 
rockfish"  categories  in  the  Monterey  and 
Conception  areas  combined.  The  species  that 
are  listed  individually  would  have  been 
"remaining  rockfish"  which  generally 
includes  species  that  have  been  assessed  by 
less  rigorous  methods  than  stock  assessment. 
The  ABC  is  the  sum  of  the  individual 
species'  ABCs  in  the  two  aie&s.  The  total 
catch  OY  is  the  sum  of  75%  of  the  ABCs  for 
the  listed  species  (formerly  "remaining 
rockfish")  and  50%  of  the  "other  rockfish" 
ABC.  The  reductions  in  the  contribution  of 
the  ABCs  toward  OV  is  intended  to  address 
uncertainty  in  stock  status  due  to  limited 
information. 

*  Black  rockfish.  The  ABC  includes  700  mt 
for  the  assessment  area  plus  500  mt  average 
catch  in  the  unassessed  area.  This  stock 
contributes  950  mt  towards  the  minor 
rockfish  OY  in  the  north— 700  mt  for  the 
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in  the  definitions  at  50  CFR  660.302. 
Further  adjustments  were  made  in 
setting  the  OYs  for  some  species;  the  OY 
for  shortspine  thomyhead  was  more 
conservatively  set  using  F40%  and  for 
widow  rockfish  using  F45%.)  "F40%" 
means  the  fishing  mortality  rate  that 
reduces  the  spawning  potential  per 
recruit  to  40  percent  of  the  unfished 
condition.  For  faster  growing  stocks,  or 
stocks  with  quicker  recruitment,  a 
higher  fishing  mortality  rate  may  be 
used,  such  as  F35%,  which  reduces  the 
spawning  potential  to  35  percent  of  the 
unfished  condition,  and  therefore  means 
higher  catches  than  F40%.  Under  this 
policy,  MSY  is  a  constant  fishing 
mortality  rate  (i.e.,  exploitation  rate) 
that  is  a  limit.  In  other  words,  a  constant 
fraction  of  the  stock  may  be  harvested 
each  year.  The  ABC  for  a  species 
generally  is  derived  by  multiplying  the 
exploitation  rate  (F40%  or  F35%)  times 
the  current  biomass  estimate. 

Figure  1 ,  in  the  following  section  of 
the  preamble,  on  the  default  OY  policy 
illustrates  the  relationship  between 
current  biomass  levels  and 
recommended  catch.  The  default 
exploitation  rate  (e.g.,  F35%,  F40%)  is 
represented  by  the  line  labeled  "ABC." 
ABC  is  graphically  determined  by,  first, 
finding  the  current  biomass  level  on  the 
horizontal  axis,  second,  finding  the 
corresponding  point  on  the  line  labeled 
ABC,  and,  third,  reading  the 
corresponding  catch  off  the  vertical  axis. 

The  2000  ABCs,  which  are  based  on 
the  best  available  scientific  information, 
represent  the  total  fishing  mortality  (in 
most  cases  synonymous  with  total 
catch).  Stock  assessment  information 
considered  in  determining  the  ABCs  is 


available  from  the  Council  and  was 
made  available  to  the  public  before  the 
Council's  November  1999  meeting  as 
stock  assessment  documents  and 
reports,  which  are  compiled  into  the 
Council's  SAFE  document  (see 
ADDRESSES).  Additional  information  is 
found  in  the  EA  prepared  by  the 
Council  for  this  action,  the  SAFE 
document  for  the  2000  specifications, 
and  in  documents  available  at  the 
September  and  November  1999  Council 
meetings.  ABCs  are  expressed  as  total 
catch  (landings  plus  discards)  and  apply 
only  to  U.S.  waters  even  if  the 
assessments  included  Canadian  waters. 

The  Council's  Scientific  and 
Statistical  Committee  will  convene  a 
meeting  in  early  2000  to  reevaluate  the 
appropriate  Fmsy  proxies  for  the 
individual  groundfish  species.  A 
number  of  stock  assessment  scientists 
have  independently  concluded  that 
west  coast  groimdfish  stocks  are  not  as 
productive  or  resilient  to  overfishing  as 
previously  thought  to  be,  but  the 
specific  new  Fmsy  rates  for  the 
individual  species  have  not  yet  been 
determined.  It  is  likely  that  ihe  Fmsy 
proxies  and  the  resultfmt  ABCs  and  OYs 
will  be  reduced  for  a  number  of 
groundfish  species  in  2001  based  on  this 
scientific  review.  In  the  interim, 
transitional  adjustments  were  made  to 
the  OYs  for  shortspine  thomyhead  and 
widow  rockfish  in  2000. 

Default  OY  Policy 

In  1999,  the  Council  adopted  a  new, 
precautionary  policy  for  establishing 
OY,  which  is  intended  to  prevent 
species  from  becoming  overfished  (See 
Figure  i). 
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Figure    1.       Illustration  of   default   OY   rule   compared   to  ABC, 


According  to  this  policy,  if  the  stock 
biomass  is  larger  than  the  MSY  biomass 
(Bmsy,  i.e.  B40%  in  Figure  1),  the  OY 
may  be  set  equal  to  or  less  than  ABC. 
If  the  stock  biomass  is  believed  to  be 
equal  to  or  smaller  than  Bmsy,  a 
precautionary  OY  threshold  is 
established  at  the  MSY  biomass  size.  A 
stock  whose  current  biomass  is  between 
25  percent  of  the  imiished  level  and  the 
precautionary  threshold  is  said  to  be  in 
the  "precautionary  zone."  The  Council's 
default  OY  harvest  policy  (represented 
by  the  Une  labeled  "40-10  default  OY" 
in  Figure  1)  reduces  the  exploitation 
rate  when  a  stock  is  at  or  below  its 
precautionary  threshold.  The  farther  the 
stock  is  below  the  precautionary 
threshold,  the  greater  the  reduction  in 
OY  will  be  relative  to  the  ABC,  until,  at 
BlO  percent,  the  OY  would  be  set  at 
zero.  This  is,  in  effect,  a  default 
rebuilding  policy  that  will  foster  quicker 
return  to  the  Bmsy  level  than  would 
fishing  at  the  ABC  level.  However,  the 
Coimcil  may  recommend  setting  the  OY 
higher  than  the  default  OY  harvest 
policy  specifies,  if  justified  and  as  long 
as  the  OY  does  not  exceed  the  ABC 
(Fmsy)  harvest  rate  and  is  consistent 
with  the  requirements  of  the  Magnuson- 
Stevens  Act  and  the  NOAA  National 
Standard  Guidelines.  Additional 
precaution  may  be  added  on  a  case-by- 
case  basis  at  any  level  of  current 
biomass  and  may  be  warranted  by 
uncertainty  in  the  data  or  by  higher 
risks  of  being  overfished. 

If  a  stock  falls  below  25  percent  of  its 
unfished  biomass  (B25  percent),  it  is 
considered  overfished,  and  the  Council 
is  required  to  develop  a  formal 


rebuilding  plan  within  the  following 
year. 

2000  ABCs  and  OYs 

The  species  that  had  ABCs  and  OYs 
in  1999  continue  to  have  ABCs  and  OYs 
in  2000.  New  ABCs  were  developed  for 
cowcod  and  black  rockfish;  the  canary 
ABC  is  applied  coastwide  (formerly  it 
applied  only  to  the  Vancouver  and 
Columbia  areas);  the  POP  ABC  is 
expanded  to  include  the  Eureka  area; 
and  chilipepper  was  added  to  the  minor 
rockfish  category  north  of  40°10'  N.  lat. 

OYs  for  POP,  bocaccio,  and  lingcod 
have  been  set  to  be  consistent  with  the 
first  year  of  rebuilding  plans  for  those 
species,  and  canary  and  cowcod  OYs  are 
set  at  extremely  low  levels  in 
anticipation  of  rebuilding  plans  that 
will  be  required  in  2001.  The 
chilipepper  OY  is  reduced  almost  in 
half  to  reduce  associated  harvest  of 
bocaccio,  which  is  overfished.  As  a 
result  of  the  constraining  management 
measures  imposed  to  protect  and 
rebuild  overfished  species,  a  number  of 
the  OYs  may  not  be  achieved  in  2000, 
particularly  for  those  shelf  rockfish 
species  that  are  not  overfished  but  that 
are  caught  with  species  that  are 
overfished.  There  is  no  way  to  forecast 
what  the  actual  catch  of  these  relatively 
healthy  species  will  be,  and  to  lower  the 
OYs  for  these  species  could 
unnecessarily  constrain  the  fishery, 
particularly  when  midwater  trawl 
opportxmities  are  available  that  result  in 
lower  bycatch  of  overfished  species. 

Three  changes  have  been  made  to  the 
ABCs  and  OYs  since  1999  that 
incorporate  the  results  of  new  stock 


assessments  and  reorganize  species  for 
the  management  purposes  of  better 
protecting  depleted  stocks  and 
minimizing  the  chance  of  overfishing: 
(1)  The  assessment  areas  have  been 
modified  in  2000  such  that  the  ABCs 
and  OYs  apply  to  areas  north  and  south 
of  40°30'  N.  lat.  that  are  better  aligned 
with  the  trip  limit  areas  (that  apply 
north  and  south  of  40°10'  N.  lat.).  In 
1999,  the  ABCs  and  OYs  were  divided 
into  northern  and  southern  components 
at  approximately  43°00'  N.  lat.  (the 
Columbia/Eureka  area  border),  whereas 
the  trip  limits  differed  north  and  south 
of  40°30'  N.  lat.  (approximately  Cape 
Mendocino,  CA).  (2)  The  rockfish 
species  have  been  reorganized.  The  term 
"Setastes  complex,"  which  once 
applied  to  rockfish  species  that  were 
caught  together,  no  longer  is  applicable 
and  so  is  not  used  in  2000.  Instead, 
ABCs  and  OYs  are  calculated 
individually  for  each  rockfish  species, 
where  possible.  The  reinaining  species, 
called  "minor  rocWish,"  include  the 
"remaining  rockfish"  and  "other 
rockfish"  species,  formerly  in  the 
Sebastes  complex.  The  minor  rockfish 
species,  which  have  rudimentary  or  no 
assessments,  are  divided  into  nearshore, 
shelf,  and  slope  categories,  that 
represent  where  they  are  predominantly 
caught.  (See  Table  2.)  Inseason 
management  actions  will  be  taken  to 
achieve  the  harvest  guidelines  for 
nearshore,  shelf,  and  slope  minor 
rockfish  species,  north  and  south  of 
40''10'N.  lat.,  so  that  disproportionate 
harvest  of  some  species  does  not  occur. 
(3)  Jack  mackerel  (north  of  39°  N.  lat.) 
was  removed  from  the  FMP  by 
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Amendment  .1  and  will  be  managed 
under  the  Co<  stal  Pelagic  Species 
Fishery  Mana  ^ement  Plan. 

In  2000.  as  n  1999,  unless  otherwise 
specified.  OY  >  and  allocations  represent 
total  catch,  ai  d,  where  possible,  the 
expected  lane  ed  catch  equivalent  is 
calculated.  This  approach  provides 
greater  manaj  ement  flexibility  if  new 
information  fa  acomes  available  inseason 
because  mane  gers  will  then  be  able  to 
modify  discai  d  estimates  and 
management  neasures  inseason. 
(Allowable  he  rvest  levels  were  called 
"han/est  guid  ;lines"  or  "HGs"  before 
1999,  but,  sin:e  1999,  most  have  been 
called  "optimum  yields"  or  "OYs."  The 
new  minor  ro  :kfish  assemblages  of 
nearshore,  shi  slf,  and  slope  are  managed 
with  harvest  j  uidelines,  which  are  the 
desired  levels  of  harvest  that 
management  i  neasures  are  designed  to 
achieve.) 

The  derivat  on  of  the  ABCs  and  OYs 
for  the  individual  groundfish  species  are 
explained  in  letail  in  Council 
documents  fram  their  September  1999 
and  Novembffl- 1999  meetings,  in  the 
Council's  SA]  E  document  (which 
includes  the  i  lost  recent  stock 
assessments)  i  md  are  summarized  in 
this  documen :,  in  Table  la.  Derivations 
of  commercia  OYs,  limited  entry  and 
open  access  a  locations,  and  landed 
catch  equivali  mts  appear  in  the 
footnotes  to  Tpble  la,  listed  at  the  end 
of  Table  lb. 
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Approaching  an  Overfished  Condition 

This  condition  applies  to  those 
species  that  currently  are  not 
overfished,  but  are  expected  to  be 
overfished  in  2  years.  No  additional 
species  are  approaching  an  overfished 
condition  in  2  years,  based  on  stock 
assessments  completed  since 
Amendment  1 1  was  approved  in  March 
1999. 

Overfishing 

None  of  the  2000  ABCs  are  knowingly 
set  higher  than  Fmsy  or  its  proxy;  none 
of  the  OYs  are  set  higher  than  the 
corresponding  ABCs;  and  the 
management  measures  announced 
herein  are  designed  to  prevent 
overfishing  by  keeping  harvest  levels 
within  the  specified  OYs. 

After  the  1998  fishing  season  was 
completed,  NMFS  determined  that 
overfishing  had  occurred  on  four 
species  of  rockfish:  canary  rockfish  off 
California,  darkblotched,  silvergrey,  and 
bank  rockfish.  Because  of  this 
information,  NMFS  announced  that 
overfishing  could  be  occurring  on  these 
species  in  1999,  even  though 
management  measures  had  been 
implemented  in  1999  with  the  intent  of 
reducing  the  possibility  of  overfishing. 
Preliminary  data  for  1999  indicate  that 
overfishing  did  not  occur  on  bank 
rockfish  or  canary  rockfish  in  the 
Eureka,  Monterey,  euid  Conception 
management  areas,  but  that  overfishing 
did  occur  on  darkblotched,  silvergrey, 
and  yelloweye  rockfish. 

The  commercial  gear  regulations, 
recreational  bag  limits,  and  other 
management  measures  imposed  on  shelf 
rockfish  should  eliminate  overfishing  of 
silvergrey  and  yelloweye  rockfish  in 
2000.  Similarly,  the  division  of  rockfish 
into  slope,  shelf,  and  nearshore 
strategies,  with  separate  cumulative 
limits  for  each  strategy,  will  reduce 
fishing  opportunities  on  darkblotched 
rockfish  and  should  prevent  overfishing 
of  this  species  in  2000. 

Overfishing  is  difficult  to  detect 
inseason  for  many  rockfish,  particularly 
for  minor  rockfish  species,  because  most 
are  not  individually  identified  on 
landing.  Species  compositions,  based  on 
proportions  encountered  in  samples  of 
landings,  are  applied  during  the  year, 
but  final  results  are  not  available  until 
the  end  of  the  year.  The  determinations 
made  herein  may  change  as  more  data 
become  available  later  in  the  year. 

Rebuilding  Programs 

On  March  3,  1999,  NMFS  notified  the 
Council  that  three  species  (lingcod, 
bocaccio,  and  Pacific  ocean  perch  (POP) 
were  overfished  and  the  Council  had 


one  year  to  submit  rebuilding  plans  for 
these  species,  as  required  under  the 
Magnuson-Stevens  Act. 

The  Council's  approved  rebuilding 
plans  for  each  of  the  3  species  and  the 
ABCs,  OYs,  and  management  actions 
recommended  for  2000  are  consistent 
with  the  FMP  and  the  first  year  of 
rebuilding  in  these  plans.  The  Council 
has  informed  NMFS,  and  NMFS  has 
agreed,  that  the  rebuilding  plans  will  be 
submitted  to  NMFS  for  approval  after 
the  first  of  the  year,  and  cui  FMP 
amendment  will  be  submitted  to 
provide  a  framework  process  for 
developing  future  rebuilding  plans.  The 
multispecies  exception  at  50  CFR 
600.310(d)(6)  that  authorizes  overfishing 
under  limited  conditions  is  not  being 
used.  The  draft  rebuilding  plans 
endorsed  by  the  Council  are 
summarized  as  follows: 

Bocaccio 

Areas:  Monterey  cmd  Conception. 

Status  of  stock:  2.1  percent  of 
unfished  biomass. 

Maximum  allowable  years  to  rebuild 
to  MSY:  approximately  38  years, 
assuming  median  recruitment. 

Probability  of  rebuilding  to  MSY 
biomass  in  38  years:  67  percent. 

Expected  time  to  rebuild:  34  years. 

Fmsy  proxy:  F40%. 

ABC  in  2000:  164  mt. 

OY  in  2000:  100  mt. 

Management  measures  for  2000: 
Bottom  trawl  target  opportunity  for  shelf 
rockfish  is  dramatically  reduced.  No 
landings  of  bocaccio  are  allowed  with 
large  footrope  trawl  gear  (i.e.  with 
rollers  larger  than  8  inches  (20  cm)  in 
diameter);  small  footrope  bottom  trawl 
gear  may  land  small  amounts  that 
accommodate  unavoidable  bycatch; 
midwater  trawl  gear,  which  would  have 
minimal  bycatch  of  bocaccio  is 
encouraged;  the  chilipepper  OY  is 
reduced  almost  in  half  due  to  potential 
bycatch  of  bocaccio;  the  commercial 
nontrawl  gear  fishery  is  closed  2  of  the 
first  4  months  of  the  year,  trip  limits  are 
reduced,  and  set  net  limits  are  reduced 
to  the  same  level  as  other  open  access 
nontrawl  gear  limits;  recreational 
closures  occur  early  in  the  year,  bag 
limits  are  reduced  from  15  to  10 
rockfish,  and  a  new  10-inch  (25.4  cm) 
size  limit  is  added  for  bocaccio. 
Additionally,  bocaccio  has  a  3-fish 
sublimit.  Management  of  bocaccio  is 
particularly  difficult  because  the  large 
year  class  appearing  in  1999  increases 
the  need  to  curtail  fishing  effort,  as 
bocaccio  will  be  more  available  to  the 
fishery  in  the  next  few  years. 

Lingcod 
Areas:  coastwide. 
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Status  of  stock:  10  percent  of  luifished 
biomass. 

Maximum  allowable  years  to  rebuild 
to  MSY:  10. 

Probability  of  rebuilding  to  MSY 
biOmass  in  10  years:  60  percent. 

Expected  time  to  rebuild:  10  years. 

Fmsy  proxy:  F35%. 

ABC  in  2000:  700  mt. 

OY  in  2000:  378  mt. 

Management  measures:  In  2000, 
commercial  landings  of  lingcod  would 
be  prohibited  6  months  of  the  year 
(November-April),  while  protecting 
lingcod  during  their  spawning  and 
nesting  seasons.  The  trip  limit  during 
the  open  season  is  designed  to  achieve 
the  limited  entry  and  open  access 
allocations  and  is  much  lower  for  the 
limited  entry  trawl  fishery  in  2000.  The 
size  limit  for  lingcod  is  increased  for 
fixed  gear  and  recreational  fisheries 
south  of  40°10'  N.  lat.  A  maximiun  size 
limit  is  imposed  in  the  recreational 
fishery  off  Oregon,  and  a  new  2-fish  per 
day  bag  limit  is  imposed  off  California. 
The  recreational  fishery  for  lingcod  is 
closed  4  months  off  Washington, 
remains  open  in  Oregon  and  California 
north  of  40°10'  N.  lat.,  and  is  closed  2 
of  the  first  4  months  of  the  year  south 
of  40°  10'  N.  lat.  The  varying  seasons, 
bag  limits,  and  size  limits  for  each  state 
were  recommended  to  best  fit  the  needs 
of  the  recreational  fisheries  of  each 
State,  while  meeting  the  required 
conservation  burden.  Lingcod  are  foimd 
predominantly  on  the  continental  shelf, 
and  gear  restrictions  imposed  to  protect 
continental  shelf  rockfish  would  also 
benefit  lingcod.  Lingcod  taken  onboard 
while  still  living  appear  to  have  a  good 
chance  of  survival  if  returned  quickly  to 
sea. 

Pacific  ocean  perch 

Areas:  Vancouver  and»Columbia. 

Status  of  stock:  13  percent  of  unfished 
biomass. 

Maximum  allowable  years  to  rebuild 
to  MSY:  47  years. 

Probability  of  rebuilding  to  MSY 
biomass  in  47  years:  79  percent. 

Expected  median  time  to  rebuild:  43 
years. 

Fmsy  proxy:  F40%. 

ABC  in  2000:  713  mt. 

OY  in  2000:  270  mt. 

Management  measures:  POP  primarily 
inhabit  waters  of  the  upper  continental 
slope  and  are  found  along  the  edge  of 
the  continental  shelf.  Therefore,  POP 
also  would  benefit  from  the  trawl  gear 
restrictions  adopted  to  protect 
continental  shelf  rockfish  species. 
Relative  to  1999  levels,  the  cumulative 
trip  limit  for  POP  taken  in  the  limited 
entry  fishery  is  reduced  by  87  percent 
from  May  through  October,  and  63 


percent  the  other  6  months.  POP  is  not 
an  important  species  for  recreational  or 
nontrawl  commercial  fisheries. 

Bycatcb  and  Discards 

Stock  assessments  and  inseason  catch 
monitoring  are  designed  to  account  for 
all  fishing  mortality,  including  that 
resulting  from  fish  discarded  at  sea. 
Discards  in  the  fishery  for  whiting  are 
well  monitored  and  are  accounted  for 
inseason  as  they  occiu'.  In  the  other 
fisheries,  discards  caused  by  trip  limits 
have  not  been  monitored  consistently, 
so  discard  estimates  have  been 
developed  to  accoimt  for  this  extra 
catch.  A  discard  level  of  16  percent  of 
the  total  catch,  previously  measured  for 
widow  rockfish  in  a  scientific  study,  is 
assumed  for  the  commercial  fisheries  for 
widow  rockfish,  yellowtail  rockfish, 
canary  rockfish,  and  POP.  A  discard 
estimate  of  9  percent  is  used  for 
longspine  thomyheads,  30  percent  for 
shortspine  thomyheads,  5  percent  for 
Dover  sole,  and  10  percent  for  sablefish. 

Foreign  and  Joint  Venture  Fisheries 

For  those  species  that  will  not  be  fully 
utilized  by  domestic  processors  or 
harvesters  and  that  can  be  caught 
without  severely  affecting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  foreign  or  joint  venture 
operations  may  occiu'.  A  joint  venture 
occiu's  when  U.S.  vessels  deliver  their 
catch  to  foreign  processing  vessels  in 
the  EEZ.  A  portion  of  the  OYs  for  these 
species  may  be  apportioned  to  domestic 
annual  harvest  (DAH),  which  in  turn 
may  be  apportioned  between  domestic 
annual  processing  (DAP)  and  joint 
ventiu-e  processing  (JVP).  The  portion  of 
an  OY  not  apportioned  to  DAH  may  be 
set  aside  as  the  total  allowable  level  of 
foreign  fishing  (TALFF).  In  January 
2000,  no  sinplus  groundfish  are 
available  for  joint  ventiu-e  or  foreign 
fishing  operations.  Consequently,  all  the 
OYs  in  2000  are  designed  entirely  for 
DAH  and  DAP  (which  are  the  same  in 
this  case);  JVP  and  TALFF  are  set  at 
zero. 

n.  Limited  Entry  and  Open  Access 
Fisheries 

The  FMP  established  a  limited  entry 
program  that,  on  January  1,  1994, 
divided  the  commercial  groundfish 
fishery  into  two  components:  The 
limited  entry  fishery  and  the  open 
access  fishery,  each  of  which  has  its 
ov\m  allocations  and  management 
measm-es.  The  limited  entry  and  open 
access  allocations  are  calculated 
according  to  a  formula  specified  in  the 
FMP,  which  takes  into  account  the 
relative  amounts  of  a  species  taken  by 
each  component  of  the  fishery  during 


the  1984-88  limited  entry  window 
period. 

The  groundfish  species  that  had 
limited  entry  and  open  access 
allocations  in  1999  continue  to  be 
allocated  between  the  2  sectors  in  2000. 
As  in  1999,  the  OYs  are  all  expressed  in 
terms  of  total  catch,  and  virtually  all  of 
the  limited  entry  and  open  access 
allocations  are  expressed  in  terms  of 
total  catch  (except  for  sablefish,  which 
is  explained  here),  and  estimates  of 
discards  will  be  applied  separately  to 
the  limited  entry  and  open  access 
allocations  as  data  become  available. 
This  means  that  in  2000,  as  in  1999, 
estimates  of  trip-limit  induced  discards 
that  previously  were  taken  "off  the  top" 
before  setting  the  limited  entry  and 
open  access  allocations  (and  so 
proportionally  reduced  both 
allocations),  will  instead  be  deducted 
only  from  the  limited  entry  allocations 
for  purposes  of  estimating  the  landed 
catch  equivalents.  Estimated  bycatch  of 
yellowtail  rockfish  and  widow  rockfish 
in  the  offshore  whiting  fishery  are  also 
deducted  from  the  limited  entry 
allocations  to  determine  the  landed 
catch  equivalents  for  the  target  fisheries 
for  widow  and  yellowtail  rockfish.  The 
landed  catch  equivalents  are  the  harvest 
goals  used  when  adjusting  trip  limits 
and  other  management  measures  dining 
the  season.  Although  this  revised 
process  complicates  the  calcidation  of 
the  landed  catch  equivalents  for  the 
limited  entry  allocations,  it  is  intended      ^ 
to  more  appropriately  apply  the  discard 
estimates  to  the  fleet  that  is  responsible 
for  them.  The  one  exception  is  the 
limited  entry  sablefish  fishery,  which 
continues  to  be  allocated  as  in  recent 
years.  The  10-percent  discard  estimate 
for  this  fishery  continues  to  be  deducted 
from  the  OY  before  the  limited  entry 
and  open  access  allocations  are 
calculated  because  both  fisheries  may 
experience  discards  and  because  the 
initial  allocation  was  based  on  this 
process.  Consequendy,  the  open  access 
and  limited  entry  sablefish  allocations 
are  expressed  in  terms  of  landed  catch. 
Discards  in  most  open  access  fisheries 
are  believed  to  be  small,  and  no  discard 
estimates  are  applied  to  the  open  access 
fishery  at  this  time,  but  may  be  applied 
diuing  the  season  if  information 
becomes  available. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  that  operate  under  the  OYs, 
quotas,  and  other  management  measures 
governing  the  open  access  fishery,  using 
(1)  exempt  gear  or  (2)  longline  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  limited  entry  permits  endorsed 
for  use  of  that  gear.  Exempt  gear  means 
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The  limitec  entry  allocation  (in  total 
catch)  is  the  OY  reduced  by  (1)  set- 
asides,  if  any  for  treaty  Indian  fisheries, 
recreational  f  sheries,  or  compensation 
fishing  for  participation  in  resource 
siuA^eys  (whi(  h  results  in  the 
commercial  C  lY  or  quota);  and  (2)  the 
open  access  a  [location.  (Allocations  for 
Washington  c  oastal  tribal  fisheries  are 
discussed  in  lection  V  and,  for  whiting, 
at  paragraph  V.B.(3).) 

Following  hese  procedures,  the 
Regional  Adi  linistrator  calculated  the 
amounts  of  tl  e  allocations  that  are 
presented  in  "able  la  to  this  document. 
Unless  othen^ise  specified,  the  limited 
entry  and  op(  n  access  allocations  are 
treated  as  OYs  in  1999.  There  may  be 
slight  discrep  ancies  from  the  Council's 
recommenda  ions  due  to  rounding. 


Harvest  Guidelines  for  Minor  Rockfish 
Species 

The  two  minor  rockfish  OYs  (north 
and  south  of  40°10'  N.  lat.)  are  allocated 
between  limited  entry  and  open  access 
fisheries,  based  on  the  formula  in  the 
FMP  and  implementing  regulations  at 
50  CFR  660.332Cb).  However,  the 
Council  went  a  step  further. 
Recognizing  that  group  OYs  may  allow 
disproportionate  harvest  of  species  in 
need  of  additional  protection,  the  minor 
rockfish  OYs  are  subdivided  into 
nearshore  (shallowest),  shelf,  and  slope 
(deepest)  categories,  according  to  the 
approximate  depths  where  those  species 
are  caught.  This  results  in  six  separate 
harvest  guidelines  for  minor  rockfish, 
north  and  south  of  40°10'  N.  lat.  This 
approach  is  intended  to  enable  the 
Council  to  better  monitor  and  control 
the  fishing  strategies  in  these  areas  by 
assigning  trip  limits,  size  limits,  gear 
limits,  recreational  bag  limits,  and,  if 
necessary,  seasons  to  encoiu-age  fishers 
to  operate  in  times  and  areas  where 
overfished  stocks  are  not  commonly 
caught  and  are  much  less  likely  to  occur 
as  bycatch.  These  new  HGs  are 
incorporated  in  Table  la.  The  rockfish 
species  in  the  nearshore,  shelf,  and 
slope  categories  are  listed  in  paragraph 
IV.A.(20)  and  Table  2. 

Differences  in  Limited  Entry  and  Open 
Access  Management  in  2000 

Although  the  above  procedures  were 
followed,  there  are  major  differences  in 
management  of  the  limited  entry  and 
open  access  fisheries  in  2000  compared 
to  1999.  (1)  The  limited  entry  and  open 
access  percentages  have  been 
recalculated,  and  are  in  some  cases 
different  than  in  1999  for  two  reasons — 
updates  in  the  data  base,  and  shifting 
the  Eureka  area  from  the  southern  to  the 
northern  area  for  the  piu-pose  of  setting 
ABCs  and  OYs  (See  Attachment  G.4.C., 
September  1999,  from  the  Council's 
briefing  book  for  its  September 
meeting).  (2)  The  new  harvest 
guidelines  for  nearshore,  shelf,  and 
slope  minor  rockfish  result  in  different 
harvest  opportunities  than  if  rockfish 
remained  aggregated.  (3)  Furthermore, 
the  management  measures  designed  to 
rebuild  overfished  species,  or  to  prevent 
overfishing  or  a  species  from  becoming 
overfished,  may  result  in  the  inability  to 
attain  the  OY  or  allocation  for  relatively 
healthy  stocks  whose  harvest  is 
restricted  because  it  may  result  in 
bycatch  of  overfished  species. 
Consequently,  OYs  (and  their  associated 
limited  entry  and  open  access 
allocations)  may  not  be  completely 
available  to  the  industry. 


m.  2000  Management  Measures 

The  major  goal  of  management  of  the 
groundfish  fishery  has  been  to  prevent 
overfishing  while  achieving  the  OYs 
(sometimes  called  harvest  guidelines) 
and  to  provide  year-round  fisheries  for 
the  major  species  or  species  groups. 
However,  it  became  apparent  over  the 
last  several  years  that  the  goal  of  a  year- 
round  fishery  was  no  longer  achievable 
for  a  number  of  species.  Lower  OYs  and 
growing  awareness  of  reduced 
productivity  of  the  groundfish  resource, 
has  resulted  in  new  management 
strategies.  In  1999,  the  Council 
recommended  management  measures 
that  staggered  fishing  opportunities  in 
the  limited  entry  fishery,  so  that 
opportunities  to  harvest  some  species 
would  be  higher  when  other 
opportimities  were  lower.  This  strategy, 
although  confounded  to  some  extent  by 
stormy  weather  in  the  winter,  was  more 
acceptable  to  the  industry  than  tying  up 
their  boats  for  extended  periods  of  time 
(often  called  "time  off  the  water"), 
particularly  when  it  meant  not  fishing 
for  other,  healthier  species  that  have 
groimdfish  as  bycatch.  The  Council 
recommended  continuation  of 
cumulative  trip  limits  for  most  of  the 
fleet  in  1999,  but  abandoned  its  prior 
60:40  policy,  in  which  as  much  as  60 
percent  of  a  2-month  cimiulative  limit 
could  be  taken  in  either  of  the  2  months. 
The  intent  of  the  60:40  policy  had  been 
to  spread  the  catch  over  the  2-month 
period,  to  minimize  bycatch  and 
discards,  and  to  simplify  compliance  by 
not  adhering  to  a  rigid,  monthly  limit. 
Instead,  the  Coimcil  adopted  an 
industry  request  to  start  1999  with  a 
single  3-month  cmnulative  limit, 
followed  by  3  2-month  cumulative 
limits,  and  ending  the  year  with  3  1- 
month  cumulative  limits;  the 
cumulative  limits  could  be  taken  any 
time  during  the  applicable  period. 

In  developing  management  strategies 
for  2000,  the  Coimcil  was  faced  with 
even  more  complicated  decisions.  The 
new  legislative  mandates  under  the 
Magnuson-Stevens  Act  (as  amended  by 
the  Sustainable  Fisheries  Act  in  1996) 
gave  highest  priority  to  preventing 
overfishing  and  rebuilding  overfished 
stocks  to  their  MSY  levels.  The  National 
Standard  Guidelines  at  50  CFR  600.310 
interpreted  this  as  "weak  stock 
management,"  which  means  that 
harvest  of  healthier  stocks  must  be 
curtailed  if  necessary  to  prevent 
overfishing  or  to  rebuild  overfished 
stocks.  Only  under  a  rare  exception, 
which  is  not  being  used  in  the  Pacific 
groundfish  fishery,  would  overfishing  of 
minor  species  in  a  mixed  stock  fishery 
be  allowed  to  continue. 
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Three  FMP  species  were  declared 
overfished  in  March  1999  (POP,  lingcod, 
and  bocaccio),  which  required 
rebuilding  plans  to  be  submitted  within 
1  year,  and  two  more  species  are  being 
declared  overfished  concurrent  with 
publication  of  this  notice  (canary 
rockfish  and  cowcod).  Of  the  five 
species,  canary  rockfish  is  the  most 
constraining,  as  its  OY  was  reduced 
from  1,045  mt  in  1999  to  200  mt  in 
2000,  and  it  is  found  coastwide  on  the 
continental  shelf.  Consequently, 
preventing  overfishing  and  rebuilding 
overfished  species  will  hinder 
achievement  of  the  previous  goal  of 
providing  a  year-round  fishery.  The 
primary  strategy  the  Coimcil  chose  to 
rebuild  these  overfished  species  is  to 
divert  effort  off  the  sea  floor  of  the 
continental  shelf,  where  lingcod, 
bocaccio,  canary  rockfish,  cowcod,  and, 
to  a  lesser  extent,  POP  occur.  The 
management  strategy  for  2000  attempts 
to  do  this,  while  providing  fishing 
opportiuiities  for  some,  but  not  all, 
groxmdfish  species  throughout  the  year. 

Normally,  this  annual  notice  in  tne 
Federal  Register  would  review  the  prior 
year's  OYs,  management  measiures  (trip 
limits),  and  relate  that  experience  to  the 
next  year's  management 
recommendations.  This  history  is  not 
included  here  because  it  is  largely 
inapplicable  to  the  different  type  of 
management  used  in  2000.  CThe  history 
of  management  in  1999  is  dociunented 
in  the  Council's  SAFE  docxunent,  and 
the  actual  Federal  Register  notices  are 
available  from  the  Government  Printing 
Office  (GPO)  or  NMFS  home  pages 
listed  under  Electronic  Access.) 

In  establishing  priorities  for 
management  in  2000,  the  following 
goals  were  used  by  the  Council's 
Groimdfish  Management  Team 
(Supplemental  GMT  Report  G.7.(3).. 
November  1999):  (1)  Prevent 
overfishing,  especially  of  depleted  and 
overfished  groundfish  stocks;  (2) 
manage  consistent  with  rebuilding 
bocaccio,  lingcod,  and  POP;  (3) 
maximize  harvest  opportunities  for  non- 
depleted  stocks  while  minimizing,  to 
the  extent  practicable,  the  discaTd\ 
mortality  of  species  of  concern;  (4) 
provide  equitable  harvest  opportunity 
for  both  recreational  and  commercial 
sectors;  and  (5)  mciintain  year-round 
commercial  groxmdfish  fishing 
opportunities  to  the  extent  possible. 

A  number  of  assvunptions  and 
considerations  were  involved'in 
developing  the  management 
recommendations  for  2000.  Dover  and 
petrale  sole  move  into  deeper  water 
during  the  winter  and  can  be  harvested 
with  minimal  bycatch  of  bocaccio, 
canary  rockfish,  and  other  shelf  species 


diuing  those  months.  It  is  possible  to 
catch  widow  rockfish,  or  a  mix  of 
widow  and  yellowtail  rockfish,  with 
minimal  bycatch  of  canary  rockfish  if 
midwater  trawl  gear  is  used.  If  a  ve^el 
fishes  for  widow  or  yellowtail  rockfish 
with  bottom  trawl  gear  (as  specified  at 
50  CFR  660.302  and  660.322  before  any 
distinction  was  made  for  footrope  size), 
there  will  be  greater  incidental  catch  of 
canary  rockfish.  Therefore,  it  is  neither 
possible  to  maintain  a  year-roimd 
fishery  with  bottom  trawl  gear  for  all 
groundfish  species  without  an 
unacceptable  level  of  bycatch,  nor  is  it 
possible  to  maintain  a  year-round 
commercial  fishery  if  all  (or  even  most) 
limited  entry  vessels  participate  all  year. 
Similarly,  recreational  effort  needs 
reduction  to  achieve  a  year-round 
fishery.  By  promoting  different  fishing 
strategies  at  different  times  of  the  year, 
some  bycatch  can  be  avoided,  but  to 
accomplish  this,  trip  limits,  bag  limits, 
size  limits  or  gear  restrictions  for  several 
additional  species  and/or  species  groups 
are  required  in  2000.  The  Coimcil  also 
abandoned  the  January-March  3 -month 
cumulative  trip  limit  period  because  it 
attracted  additional  effort  on  some 
species  at  the  beginning  of  the  year. 
Instead,  it  adopted  2 -month  and  1- 
month  ciunulative  trip  limit  periods. 
The  2-month  periods  are  intended  to 
provide  a  reasonable  target  opportunity 
for  healthier  stocks,  whereas  the  small, 
1 -month  cumulative  trip  limits  are 
intended  to  provide  for  landings  of 
unavoidable  incidental  catch  and/or 
increased  flexibility  in  changing  limits 
at  the  end  of  the  year. 

The  lack  of  current  discard 
information,  which  results  irom  the  lack 
of  an  at-sea  monitoring  program,  makes 
it  difficult  to  assess  the  success  or 
failure  of  the  proposed  management 
measures.  The  Coimcil  is  taking  steps  to 
improve  its  ability  to  assess  bycatch  by 
designing  an  at-sea  observer  program 
that  can  be  implemented  as  soon  as 
funding  becomes  available.  In  the 
meantime,  the  Council  must  use  the  best 
information  available  to  it.  As  in  past 
years,  an  estimate  of  discards  (as 
described  above  in  Section  I)  is 
subtracted  from  applicable  allocations 
(generally  limited  entry  allocations), 
and  inseason  management  is  designed 
to  achieve  a  landed-catch  equivalent 
that  is  lower  than  the  allocation. 

After  hearing  the  GMT's  proposals, 
the  advice  of  its  advisory  subpanels,  and 
considerable  public  testimony  at  its 
November  1999  meeting,  the  Council 
recommended  the  following  actions  for 
management  in  2000. 


Limited  Entry  Trawl 

For  the  limited  entry  trawl  fishery,  the 
Council  recommended  a  suite  of  season, 
gear  and  cumulative  trip  limits, 
designed  to  encourage  fishing  with  gear 
in  times  and  areas  where  bycatch  of 
overfished  or  depleted  species  wrill  be 
minimized.  The  Council 
recommendations  introduce  differential 
trip  limits  for  limited  entry  trawlers 
operating  with  different  trawl  gear 
configurations:  bottom  trawl  with 
footropes  greater  than  8  inches  (20.5  cm) 
in  diameter;  bottom  trawl  with  footropes 
smaller  than  8  inches  (20.5  cm)  in 
diameter;  and  midwater  or  pelagic 
trawl.  Trawling  with  footropes  that  have 
roller  gear  or  other  large  gear  designed 
to  bounce  over  tough  rockpiles  tends  to 
allow  those  vessels  greater  access  to 
areas  where  several  of  the  overfished 
species  congregate.  Therefore,  landings 
of  shelf  rockfish  are  prohibited  if  large 
footrope  trawls  (roller  gear)  are  used; 
small  amounts  of  shelf  rockfish  bycatch 
may  be  landed  if  small  footrope  trawls 
are  used;  and,  targeting  healthy  shelf 
rockfish  stocks  is  encouraged  only  if 
midwater  trawls  are  used.  Fishers 
testified  at  the  November  1999  Coimcil 
meeting  that,  for  a  vessel  owner  using 
footrope  with  rollers  and  bobbins 
greater  than  8  inches  (20.5  cm)  in 
diameter,  it  would  not  be  difficult  or 
costly  to  modify  the  gear  to  get  an 
overall  footrope  diameter  smaller  than  8 
inches  (20.5  cm).  The  Council  initially 
discussed  limiting  the  small  footrope 
diameter  to  7  inches  (18  cm)  rather  than 
8  inches  (20  cm),  but  adopted  8  inches 
(20  cm)  in  recognition  of  the  variability 
in  producing  7-inch  (18  cm)  rollers  and 
bobbins.  However,  because  this 
tolerance  is  built  in,  there  will  be  no 
exceptions  to  the  8-inch  (20  cm) 
diameter  requirement — ^the  footrope 
must  not  exceed  8  inches  (20  cm) 
anywhere  along  its  length. 

The  Council  also  prohibited  the  use  of 
chafing  gear  on  the  body  of  small 
footrope  trawls.  Chafing  gear  protects 
the  net  from  snagging  when  it  drags 
against  rock  piles  or  the  sea  floor.  The 
prohibition  against  chafing  gear  makes 
the  net  more  vulnerable  to  tears,  and  so 
encourages  fishers  to  operate  in  less 
damaging  areas. 

Trawl  vessels  using  large  footrope 
gear  (with  footropes  greater  than  8 
inches  (20  cm)  in  diameter)  are 
prohibited  fi-om  landing  nearshore  and 
shelf  rockfish  and  most  flatfish  species 
because  their  ability  to  fish  in  rocky 
areas  would  result  in  high  incidental 
catch  of  species  that  are  depleted  or  that 
cannot  withstand  additional  fishing    . 
effort.  Although  vessels  are  not 
prohibited  fi'om  using  large  footropes  in 
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nearshore  and  continental  shelf  areas, 
they  are  not  aBowed  to  retain  and  sell 
most  of  the  fis  i  they  could  catch  there, 
which  should  act  as  a  significant 
disincentive  t(  i  operate  in  those  areas. 
Large  footrope  trawls  may  still  be  used 
on  deepwater  species  of  the  continental 
shelf  and  slop  ;,  primarily  Dover  and  rex 
soles,  thomyh  ;ads,  sablefish,  and 
deepwater  roc  c^fish,  because  they 
encounter  few  ;r  of  the  species  needing 
protection  in  t  lese  areas.  Part  of  the 
year,  predomii  lantly  winter  months, 
large  footrope  trawls  may  also  be  used 
to  harvest  arro  ivtooth  flounder  and 
petrale  sole,  hi  it  small  footrope  trawls 
are  required  tl:  e  rest  of  the  year  (Table 
3).  In  addition  new  trip  limits  are 
imposed  for  ar  rowtooth  flounder  from 
January-April  and  from  November- 
December  to  d  scoiu'age  targeting  on 
POP.  The  ling(  od  trawl  fishery  is  closed 
during  those  siune  months,  January- 
April  and  Novjmber-December,  with 
only  a  bycatch  level  trip  limit  (400  lb 
(181  kg)  per  msnth)  available  from 
May-October,  and  an  increased  size 
limit  (from  24  inches  (61  cm)  to  26 
inches  (66  cm]  south  of  40°10'  N.  lat. 
The  lingcod  cl  jsures  in  the  winter  will 
reduce  the  ove  rail  harvest  and  will 
protect  spawn:  ng  fish  and  males 
guarding  their  nests. 

Another  par  of  the  strategy  to  allow 
harvest  of  rela'  ively  abundant  stocks 
without  affecting  depleted  ones  involves 
the  use  of  mid  vater  trawl  gear,  which 
is  effective  at  1  arvesting  species  above 
the  ocean  flooi ,  with  little  or  no  bycatch 
of  bottom-dwelling  species  such  as 
canary  rockfis  i.  The  Council  believes 
the  only  way  t  le  widow  rockfish  OY 
may  be  reache  1  without  affecting  canary 
rockfish  is  wit  i  midwater  trawl  gear. 
This  gear  may  also  be  the  best  way  to 
harvest  chilipe  pper  and  yellowtail 
rockfish  witho  iit  catching  canary 
rockfish.  Consequently,  larger  2-month 
cumulative  tri  )  limits  are  provided  for 
vessels  using  i  lidwater  trawl  gear  to 
harvest  widow,  yellowtail,  and 
chilipepper  roi  ;kfish.  If  a  fisher  chooses 
to  carry  more  t  lan  one  type  of  trawl  gear 
on  board,  the  1  mding  will  be  attributed 
to  the  gear  on  loard  with  the  most 
restrictive  limi  I.  To  land  the  maximum 
amoimts  of  wi  low,  yellowtail  and 
chilipepper  ro  ;kfish,  vessels  will  be 
required  to  ha^  e  only  midwater  trawl 
gear  onboard. 

The  industr  is  forewarned  that  there 
is  no  guarantee  i  that  these  higher 
midwater  traw  1  limits  will  be  available 
throughout  th(  year,  or  in  futvue  years, 
and  cautions  f  shers  to  consider  before 
purchasing  ne  v  gear  whether  investing 
in  new  midwa  :er  trawl  gear  is  cost 
effective.  The  eview  of  groundfish 


productivity  is  expected  to  indicate 
lower  OYs  in  2001  and  beyond. 

Limited  Entry  Fixed  Gear 

The  limited  entry  fixed  gear  fishery 
starts  the  year  with  the  same  limits  as 
the  limited  entry  trawl  fishery  when 
there  is  no  distinction  based  on  type  of 
trawl  gear.  It  has  the  same  limits  as  the 
small  footrope  trawl  fishery  when  there 
is  a  trawl  gear  distinction,  except  for 
shortspine  thomyheads,  sablefish  and 
nearshore  rockfish  coastwide  and  shelf 
rockfish  south  of  40°10'  N.  lat.  In  fact, 
the  fixed  gear  cumulative  trip  limits  for 
minor  shelf  rockfish,  canary  rockfish, 
yellowtail  rockfish,  and  bocaccio  are  the 
same  as  for  the  small  footrope  trawl 
fishery  except  for  the  closed  periods  for 
the  fixed  gear  fishery  south  of  40°10'  N. 
lat. 

The  higher  midwater  trawl  limits  are 
not  appropriate  for  fixed  gear.  Midwater 
trawls  can  be  used  to  selectively  harvest 
relatively  large  quantities  of  widow, 
yellowtail,  and  chilipepper  rockfishes 
above  the  sea  floor,  with  minimal 
incidental  catch  of  overfished  species 
and  at  levels  far  exceeding  recent 
landings  by  most  fixed  gear.  There  are 
no  comparable  and  enforceable  ways  to 
modify  fixed  gear  to  keep  it  off  the 
bottom  and  away  from  overfished 
species  on  the  continental  shelf. 

The  fixed  gear  fishery  for  widow 
rockfish  is  provided  with  a  cumulative 
trip  limit  of  3,000  lb  (1,361  kg)  per 
month  in  2000,  between  the  30,000-lb 
(13,608  kg)  2-month  midwater  trawl 
limit  and  the  1,000-lb  (454  kg)  per 
month  small  footrope  trawl  cumulative 
limit,  but  the  limit  is  higher  than  the 
actual  amount  lemded  by  most  fixed  gear 
vessels  in  1999.  From  January- July  1999, 
only  3  of  120  limited  entry  fixed  gear 
vessels  landed  more  than  1,000  lb  (454 
kg)  per  month  of  widow  rockfish,  and  so 
were  not  constrained  by  the  much 
higher  cumulative  trip  limits. 

The  fixed  gear  limit  for  yellowtail 
rockfish  in  2000  kept  at  the  same  level 
as  for  small  footrope  frawl  gear,  1,500  lb 
(680  kg)  per  month,  with  the  intent  that 
this  limit  will  accommodate  incidental 
catch  rather  than  a  target  fishery.  This 
limit  will  restrict  the  fixed  gear  fleet 
somewhat.  From  January-July  1999,  8  of 
76  limited  entry  fixed  gear  vessels 
landed  more  than  1,400  lb  (635  kg)  of 
yellowtail  rockfish  in  a  month. 

The  2000  chilipepper  limit  of  2,000  lb 
(907  kg)  per  month  is  maintained  at  a 
lower  level  than  trawl  gear,  consistent 
with  recent  landings,  because  bocaccio 
are  caught  in  fixed  gear  fisheries  for 
chilipepper. 

The  fixed  gear  fishery  for  shortspine 
thomyheads  is  maintained  at  the  same 
1,000  lb  (454  kg)  per  month  limit  year 


roimd,  whereas  the  trawl  fishery  allows 
for  higher  catches  in  the  winter 
(averaging  1,500  lb  (680  kg)  per  month) 
when  the  deepwater  Dover  sole, 
sablefish,  thomyhead  fishery  occurs, 
and  smaller  catch  in  the  summer 
(averaging  500  lb  (227  kg)  per  month) 
when  the  Dover  sole  fishery  also  is 
curtailed.  However,  if  the  monthly 
averages  are  compared,  both  the  fixed 
gear  and  trawl  fisheries  have  the  same 
average  cumulative  trip  limit  amount  of 
1,000  lb  {454  kg)  per  month. 

The  fixed  gear  sablefish  fishery  is 
managed  imder  regulations  at  50  CFR 
660.323(a)(2)  that  provide  for  2  seasons 
(the  regular  and  mop-up  seasons)  during 
which  cumulative  trip  limits  apply.  The 
rest  of  the  year  is  designated  for  the 
"daily  trip  limit"  (DTL)  fishery,  which 
is  restricted  by  the  pounds  of  sablefish 
that  may  be  landed  in  each  day  (300  lb 
(136  kg)  north  of  36°  N.  lat,  and  350  lb 
(159  kg)  south  of  36°  N.  lat.;  daily  trip 
limits  may  not  be  exceeded.  However, 
they  also  are  counted  toward  a  2 -month 
cumulative  limit  of  2,100  lb  (953  kg).  An 
option  was  added  for  the  fishery  south 
of  36°  N.  lat.,  in  which  a  fisher  could 
opt  to  make  one  landing  above  350  lb 
(159  kg)  but  no  more  than  1,050  lb  (476 
kg)  in  a  week.  This  option  continues  in 
2000,  and  a  new  option  is  also  provided 
for  the  fishery  north  of  36°  N.  lat.,  but 
only  through  April  30,  2000.  Instead  of 
taking  300  lb  (136  kg)  per  day,  not  to 
exceed  2,100  lb  (953  kg)  per  2  months, 
a  fisher  may  choose  to  make  one  landing 
above  300  lb  (136  kg)  but  less  than  600 
lb  (272  kg)  per  week,  which  will  count 
toward  an  1,800  lb  (816  kg)  2-month 
cumulative  limit.  This  northern  option 
will  end  on  April  30,  2000,  and  will  be 
reevaluated  but  will  not  be  reinstated 
before  July  1,2000. 

For  commercial  fisheries,  direct 
targeting  and  opportmiities  to  take 
overfished  species  as  bycatch  will  be 
severely  ciulailed.  Nontrawl  gear 
generally  has  greater  access  than  trawl 
gear  to  rockfish  living  on  and  around 
high  relief  rockpiles.  To  prevent 
commercial  nontrawl  gear  vessels  fit)m 
fishing  on  nearshore  rockfish,  shelf 
rockfislj,  and  lingcod  during  periods 
when  the  recreational  fisheries  for  those 
species  are  closed,  the  Council 
recommended  also  closing  commercial 
fixed  gear  fishing  for  those  species 
dxu'ing  the  same  areas  and  periods — all 
limited  entry  fixed  gear  (pot  and 
longline)  south  of  40°10'  N.  lat.  will  be 
prohibited  from  landing  any  nearshore 
and  shelf  rockfish  for  2  of  the  first  4 
months  of  the  year  Qanuary-February 
south  of  36°  N.  lat.,  and  March-April 
from  40°10'  N.  lat.  to  36°  N.  lat.). 
Concurrent  closures  are  expected  to 
achieve  the  conservation  goals  while 
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reducing  the  competitive  hostility  that 
sometimes  occurs  when  one  gear  type  is 
allowed  to  fish  while  the  other  gear  type 
is  not.  The  Council  expects  that  these 
commercial  closures  will  also  reduce 
the  chemce  that  a  commercial  vessel 
could  take  advantage  of  the  recreational 
closiue  to  target  known  rockfish 
hotspots  available  only  to  nontrawl  gear. 

Open  Access  (Hook-and-Une,  Troll,  Pot, 
Setnet,  Trammel  Net) 

As  in  1999,  the  open  access  fishery  is 
managed  separately  from  the  limited 
entry  fixed  gear  fishery.  As  in  the  past, 
open  access  cumulative  trip  limits 
continue  to  be  applied  mostly  to  1- 
month  periods,  and  thomyheads  may 
not  be  taken  and  retained  north  of  36° 
N.  lat.  However,  some  significant 
changes  also  occur  in  2000.  Nearshore 
and  shelf  rockfish  taken  with  nontrawl 
open  access  gear  (hook-and-line,  troll, 
pot,  setnet  and  trammel  net)  south  of 
40°10'  N.  lat.,  may  not  be  possessed  or 
landed  for  2  of  the  first  4  months  of  the 
year  (January-February  south  of  36°  N. 
lat.,  and  March- April  fi-oni  40°10'  N.  lat. 
to  36°  N.  lat.),  concurrent  with  limited 
entry  fixed  gear  and  recreational 
rockfish  closiues  in  the  same  areas  and 
for  the  same  reasons  mentioned  above 
for  limited  entry  nontrawl  fisheries. 
Similarly,  the  lingcod  fishery  for  all 
open  access  nontrawl  gears  is  subject  to 
the  same  closiue,  size  limits,  and 
cumulative  trip  limits  as  limited  entry 
fixed  gear.  A  provision  was  designed  for 
open  access  vessels  fishing  for  minor 
nearshore  rockfish  north  of  40°10'  N.  lat. 
The  Coimcil  wanted  to  provide  a 
continued  opportunity  to  nearshore 
fishers  to  selectively  harvest  black  and 
blue  rockfish,  while  discoiu^ging 
excessive  harvest  of  other  nearshore 
species.  This  is  intended  to  correct  the 
trend  of  increased  effort  on  other 
nearshore  rockfish  in  recent  years. 
Consequently,  the  ciunulative  trip  limit 
provides  for  landings  of  1,000  lb  (454 
kg)  per  month  of  nearshore  rockfish,  of 
which  no  more  than  500  lb  (227  kg)  may 
be  species  other  than  black  or  blue 
roclAsh. 

In  1998  and  previous  years,  most 
open  access  limits  were  linked  to  (and 
could  not  exceed)  limited  entry  limits, 
so  that  the  open  access  monthly 
ciunulative  limits  for  most  species  were 
50  percent  of  the  limited  entry  2-month 
ciunulative  limits  for  those  species. 
Since  1999,  open  access  cumulative 
limits  are  no  longer  linked  to  limited 
entry  cumulative  limits.  Open  access 
cumulative  limits  may  exceed  those  for 
limited  entry.  In  2000,  NMFS  clarifies 
that  if  a  vessel  with  a  limited  entry 
permit  uses  open  access  gear  (including 
exempted  trawl  gear)  and  the  open 


access  cumulative  limit  is  larger,  the 
vessel  will  be  constrained  by  the 
smaller,  limited  entry  cumulative  limit 
for  the  entire  cumulative  period. 

Open  Access  Exempted  Trawl  Gear 

Open  access  exempted  trawl  gear 
(used  to  harvest  spot  and  ridgeback 
prawns,  California  halibut,  sea 
cucumbers,  or  pink  shrimp)  is  managed 
with  both  "per  trip"  limits  and 
cumulative  trip  limits.  These  trip  limits 
are  the  same  as  in  1999,  except  there  are 
no  special  sublimits  for  sablefish,  and 
the  other  open  access  limits  apply  but 
cannot  exceed  the  overall  groundfish 
limits.  The  Umits  are  500  lb  (227  kg)  of 
groundfish  per  day,  not  to  exceed  2,000 
lb  (907  kg)  per  trip  in  the  pink  shrimp 
fishery,  and  300  lb  (136  kg)  per  trip  by 
the  other  exempted  trawl  gears.  The  trip 
limits  for  the  pink  shrimp  fishery  will 
be  reconsidered  at  the  March  or  April 
Council  meeting. 

Recreational  Fishery 

The  recreational  fishery  is  also 
restricted  for  conservation  reasons, 
particularly  for  lingcod  and  bocaccio 
that  have  significant  recreational 
catches.  Washington,  Oregon,  and 
California  each  proposed,  and  the 
Council  recommended,  different 
combinations  of  seasons,  bag  limits  and 
size  limits  to  best  fit  the  needs  of  their 
recreational  fisheries,  while  meeting  the 
required  conservation  burden. 

For  lingcod,  Washington  closed  the 
recreational  fishery  for  5  months 
(January-March,  November-December) 
and  lowered  the  bag  limit  from  two  to 
one  fish,  while  maintaining  the  24-inch 
(61  cm)  minimum  size  limit.  Oregon 
maintained  its  two  lingcod  bag  limit  and 
24-inch  (61  cm)  size  limit,  but  added  a 
34-inch  (86  cm)  maximum  size  limit. 
California  also  maintained  its  two 
lingcod  bag  limit,  but  increased  the 
minimum  size  to  26  inches  (66  cm)  and 
closed  the  lingcod  season  January- 
February  south  of  36°  N.  lat.  and  March- 
April  from  40°10'  N.  lat.  to  36°  N.  lat. 
As  recently  as  1998,  all  three  states  had 
three  lingcod  bag  limits  and  lacked 
closed  seasons  for  this  species.  The 
recreational  harvest  off  California  is 
expected  to  be  reduced  by  22  percent  as 
a  result  of  the  higher  minimum  size 
limit  for  lingcod. 

To  prevent  overfishing  and  rebuild 
overfished  rockfish,  the  states  took  a 
number  of  additional  actions. 
Washington  maintained  its  10  rockfish 
bag  limit,  but  added  that  no  more  than 
2  could  be  canary  rockfish  and  no  more 
than  2  could  be  yelloweye  rockfish,  a 
species  on  which  overfishing  occurred 
in  1999.  (Yelloweye  are  not  common  in 
trawl  catches.)  Oregon  reduced  its  15 


rockfish  bag  limit  to  10,  of  which  no 
more  than  3  may  be  canary  rockfish. 
California  reduced  its  rockfish  bag  limit 
from  15  to  10,  maintained  its  canary 
rockfish  sublimit  of  3  fish,  and  also 
maintained  its  bocaccio  sublimit  of  3 
fish,  but  imposed  a  new  10-inch  (25  cm) 
minimum  size  limit  for  bocaccio,  and 
limited  cowcod  to  one  fish  per  landing, 
not  to  exceed  two  per  boat.  California 
also  recommended  a  3-hook  per  pole 
limit  for  rockfish  and  lingcod.  For 
bocaccio,  the  10-inch  (25  cm)  minimum 
size  off  California  was  adopted  to 
discourage  the  targeting  of  young  fish 
off  piers  and  jetties.  Bocaccio  smaller 
than  10  inches  (25  cm)  are  particularly 
available  to  this  shallow  water  fishery 
during  their  first  year  of  life,  before  they 
have  had  an  opportunity  to  mature  and 
spawn.  The  strong  year  class  seen  in  ' 
1999  and  expected  in  2000  is  of 
particular  concern.  However,  fish 
caught  off  piers  and  jetties  do  not  suffer 
from  decompression  and  are  expected  to 
have  high  survival  if  returned  quickly  to 
sea. 

To  assist  in  species  identification,  the 
entire  skin  must  remain  on  rockfish 
filets.  This  requirement  provides  a  more 
effective  means  of  enforcing  reductions 
in  bag  limits  for  rockfish,  in  general,  and 
for  bocaccio,  cowcod,  and  canary 
rockfish,  in  particular,  because  it  is 
difficult  to  accurately  distinguish  among 
rockfish  species  unless  the  entire  skin  is 
attached. 

Size  limits  are  imposed  on  the 
following  three  species  that  had  not 
been  individually  managed  imder  the 
FMP  to  protect  young  fish  in  nearshore 
waters  off  California:  cabezon,  14  inch 
(36  cm)  size  limit;  kelp  greenling,  12 
inch  (30  cm)  size  limit;  and  California 
scorpionfish  (also  called  "sculpin"),  10 
inch  (25  cm)  size  limit.  The  new,  or 
increased,  recreational  size  limits  apply 
to  species  that  are  of  commercial  and 
recreational  importance  and  for  which 
there  is  a  need  for  conservation. 
Furthermore,  these  species  are 
harvested  in  waters  that  are  shallow 
enough  to  ensure  a  high  likelihood  of 
survival  following  capture  and  release. 
For  cabezon,  greenling,  and  California 
scorpionfish,  the  minimum  size  limits 
are  intended  to-provide  at  least  50 
percent  of  adult  females  of  each  species 
with  an  opportunity  to  spawn  at  least 
once.  Identical  commercial  size  limits 
were  adopted  by  the  California  in  1999 
for  these  three  species. 

Different  season  closures  were  chosen 
for  the  Monterey  and  Conception  areas 
in  order  to  maximize  benefits  to 
bocaccio  and  canary  rebuilding,  while 
limiting  disruption  to  the  overall 
recreational  fishery  to  2-month  periods. 
Over  40  percent  of  annual  recreational 
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landings  of  bi  icaccio  in  southern 
California  oc(  ur  during  January  and 
February,  so   irohibiting  rockfish 
landings  duri  ig  those  months  has  the 
highest  poten  tial  benefit  for  bocaccio.  In 
the  Monterey  area,  about  25  percent  of 
the  annual  ca  lary  rockfish  landings 
occur  during  vlarch  and  April,  which  is 
a  greater  prop  ortion  than  during  any 
other  2-montl  i  period.  March-April  also 
accounts  for  a  comparatively  high 
proportion  of  the  bocaccio  catch  in  the 
Monterey  arei  i.  Consequendy,  season 
closures  were  chosen  to  correspond 
with  the  2-mc  nth  periods  of  greatest 
benefit  for  boi  ;accio  and  canary  rockfish 
in  the  Concep  Hon  and  Monterey  areas. 
Furthermore,  season  closures  allow  for 
modestly  higl  .er  trip  and  bag  limits  than 
otherwise  wo  ild  be  possible  under  year- 
round  fishing  which  is  expected  to 
result  in  fewe  r  discards  than  otherwise 
would  occur.  Concurrent  seasons  for 
recreational  a  id  commercial  nontrawl 
fisheries  are  r  lore  cost  effective  to 
enforce  than  ;  taggered  seasons  and 
minimize  con  flicts  between  commercial 
nontrawl  and  recreational  fishers  that 
fish  for  nearsi  lore  and  shelf  rockfish. 
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discussed  in  the  tables.  Their  framework 
management  structure  has  not  changed 
since  1999,  except  for  the  level  of  trip 
limits  for  sablefish  and  whiting,  and  is 
described  in  paragraphs  IV.B.(2)-(4)  of 
section  IV. 

Reducing  Bycatch 

The  Magnuson-Stevens  Act  defines 
bycatch  as  "fish  which  are  harvested  in 
a  fishery,  which  are  not  sold  or  kept  for 
personal  use,  and  include  economic 
discards  and  regulatory  discards."  In  the 
Pacific  Coast  groundfish  fishery  and  in 
many  other  fisheries,  the  term  bycatch 
is  commonly  used  to  describe 
nontargeted  species  that  are  landed  and 
sold  or  used,  and  the  term  "discard"  is 
used  to  describe  those  that  are  not 
lemded  or  used.  Bycatch  (as  defined  by 
the  Magnuson-Stevens  Act)  information 
in  the  groundfish  fishery  is  scarce. 
However,  the  groundfish  management 
measures  include  provisions  to  reduce 
trip  limit  induced  bycatch  and  to 
account  for  that  bycatch  when 
establishing  ABCs  and  monitoring 
harvest  levels. 

Based  on  limited  studies  in  the  mid- 
1980s  and  information  on  species 
compositions  in  landings,  the  Council 
has  developed  assumed  discard  rates  for 
sablefish,  longspine  and  shortspine 
thorny  heads,  widow  rockfish,  canary 
rockfish,  yellowrtail  rockfish,  Dover  sole, 
and  lingcod  (see  I.  Final  Specifications). 
These  discard  rates  are  used  to  calculate 
an  amount  of  assumed  discard  that  is 
subtracted  from  the  annual  total  catch 
OY  to  yield  a  landed  catch  equivalent. 
Although  there  is  no  exact  measure  of 
bycatch  amounts  in  most  fisheries,  the 
assumed  amounts  are  taken  into  account 
in  this  way  to  prevent  total  landings 
from  exceeding  the  ABC.  Certain  species 
are  also  managed  within  mixed-stock 
groups,  like  the  "DTS  complex"  of 
Dover  sole,  thomyheads,  and  sablefish. 
For  groundfish  multispecies 
management,  trip  limits  are  set  to  match 
the  known  species  catch  proportions, 
which  may  mean  reducing  trip  limits  on 
some  of  the  more  abundant  species  to 
prevent  bycatch  of  less  abundant 
species,  or  setting  trip  limits  at  levels 
that  vary  throughout  the  year  according 
to  when  particular  stocks  are  most 
aggregated.  The  cumulative  trip  limit 
system  is  designed  to  encourage  fishers 
to  direct  effort  on  particular  species 
when  those  species  are  aggregated  or 
when  bycatch  species  are  less  available. 
Longer  cumulative  limit  periods  than  in 
1998  when  no  more  than  60  percent  of 
a  2-month  cumulative  limit  could  be 
taken  in  either  of  the  months,  coupled 
with  trip  limits  that  recognize  species 
distribution  throughout  the  fishing  year, 
will  also  reduce  the  opportunities  for 


discarding  groundfish  in  excess  of  trip 
limits.  In  addition,  the  new  trawl-gear 
specific  trip  limits  discussed  elsewhere 
will  also  reduce  bycatch. 

Fishing  Communities  and  Impacts 

The  Magnuson-Stevens  Act  requires 
that  actions  taken  to  implement  FMPs 
be  consistent  with  10  national 
standards,  one  of  which  requires  that 
conservation  and  management  measures 
"take  into  account  the  importance  of 
fishery  resources  to  fishing  communities 
in  order  to  (A)  provide  for  the  sustained 
participation  of  such  communities,  and 
(B)  to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities."  Commercial  and 
recreational  fisheries  for  Pacific  coast 
groimdfish  contribute  to  the  economies 
and  shape  the  cultures  of  numerous 
fishing  communities  in  Washington, 
Oregon,  and  California.  In  setting  this 
year's  specifications  and  management 
measures,  the  Council  took  several  steps 
to  accommodate  the  needs  of  those 
communities  within  the  constraints  of 
requirements  to  rebuild  overfished 
stocks  and  to  prevent  overfishing.  In 
general,  the  Council  allows  the  largest 
harvest  possible,  consistent  with 
conservation  needs  of  the  fish  stocks. 

For  two  of  the  three  overfished 
species  (lingcod  and  bocaccio),  the 
Council  could  have  prohibited  all 
landings  of  these  species,  despite 
knowing  that  lingcod  and  bocaccio  are 
caught  in  mixed-stock  fisheries  and  that 
interception  and  incidental  mortality 
are  inevitable  whether  a  retention 
prohibition  is  in  place  or  not.  Instead, 
the  Council  looked  for  some  minimum 
level  .of  retention  in  both  commercial 
and  recreational  fisheries  that  would 
allow  fishery  participants  to  land  some 
of  their  incidental  catch  of  lingcod  and 
bocaccio.  As  it  has  done  with  POP  for 
years,  the  Council's  goal  was  to  set 
retention  at  some  minimal  level  that 
would  discourage  targeting,  while 
allowing  fishers  to  land  already-dead, 
incidentally  caught  fish.  The  retention 
levels  allowed  for  each  of  these  species 
are  below  the  overfishing  level  and 
allow  rebuilding,  but  do  recognize  that 
some  unintentional  catch  will  occur.  In 
addition  to  these  measures  that  cushion 
the  socio-economic  impacts  of  necessary 
stock  protection  restrictions,  the 
Council  continued  the  year-round 
fishery  opportunity  that  is  important  to 
the  fishing  and  processing  sectors,  in 
order  to  maintain  a  continuity  of 
employment  opportunity  in  fishing 
communities.  The  Council  modified  the 
cumulative  trip  limit  system  that  has 
been  used  in  recent  years  to  extend  the 
fishing  season  throughout  the  year  by 
providing  opportunities  for  at  least 
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some  groundfish  species  and  by 
adopting  trawl  gear  restrictions.  These 
gear  restrictions  through  operational 
and  economic  incentives,  will  prevent 
bottom  trawl  fishing  with  roller  gear  for 
some  species  and  encourage  use  of 
midwater  trawl  and  small  footrope 
trawls  on  the  continental  shelf  where 
most  overfished  species  occur.  These 
strategies  were  developed  by  a  group  of 
industry  participants  and 
representatives  in  consultation  with  the 
GMT  as  to  achieve  conservation  goals 
while  minimizing  impacts  on  the 
industry  and  coastal  communities. 

Nonetheless,  the  impacts  on  some 
fishers  and  commimities  will  be  severe, 
particularly  those  without  alternative 
opportunities.  New,  lower  harvest  levels 
will  cause  economic  hardship  in  many 
Pacific  Coast  fishing  communities. 
Depending  on  the  base  year(s)  of 
comparison  (1999  or  1995-97),  the 
estimates  of  loss  in  ex-vessel  revenues 
for  the  year  2000  range  from  something 
greater  than  $3  million  to  at  least  $1 5 
million.  Doubling  these  figures  would 
provide  a  reasonable  approximation  of 
loss  in  income  to  fishing  conununities. 
A  study  sponsored  by  the  Oregon 
suggests  that  Oregon  fishing 
communities  will  suffer  a  loss  in 
income  of  about  33  percent  (about  $20 
million)  in  the  year  2000  compared  to 
their  income  in  1995.  Although,  the 
estimates  assume  that  OYs  of  all 
managed  species  will  be  entirely 
harvested,  this  is  unlikely  to  occur.  If  all 
OYs  are  not  fully  harvested,  the  above 
values  probably  imderestimate  the 
economic  impact  of  the  2000 
management  measures.  Some  amounts 
of  healthy  stocks  will  not  be  fully 
harvested  because  their  harvest  will  be 
constrained  by  regulations  designed  to 
protect  co-occurring  overfished  species. 
Participation  in  the  fishery  may  also 
decline  in  response  to  more  restrictive 
management  measures,  but  we  cannot 
predict  how  participation  might  change 
and  how  much  harvest  might  be 
reduced  by  that  change.  The 
distribution  of  the  economic  impact  will 
depend  on  how  well  the  user  groups  can 
adapt  to  the  restrictions.  In  some 
instances  some  user  groups,  particularly 
those  able  to  use  midwater  trawl  gear, 
will  have  a  greater  opportimity  to 
harvest  in  the  year  2000  than  in  1999. 
because  the  Council  recommended  new 
gear  restrictions  encom-aging  fishers  to 
use  gear  that  reduces  incidental  catch  of 
the  depleted  rockfish.  Other  fishers  will 
not  be  able  to  maintain  a  viable 
operation  at  the  reduced  harvest  levels. 
The  Council  prepared  a  draft 
Community  Impact  Assessment 
document  which  was  available  for 


public  review  at  the  November  Council 
meeting,  and  the  EA/RIR  prepared  for 
this  action  also  discusses  the  economic 
and  social  effects  on  coastal 
communities  (see  ADDRESSES). 

Designated  Species  B  Permits 

Designated  species  B  permits  may  be 
issued  if  the  limited  entry  fleet  will  not 
fully  utilize  the  OY  for  Pacific  whiting 
or  shortbelly  rockfish.  Whiting  is  clearly 
fully  utilized  by  the  limited  entry 
fishery,  and  has  been  for  years. 
Shortbelly  rockfish  and  whiting  are 
taken  predominantly  with  limited  entry 
trawl  gear.  The  open  access  fishery  is 
prohibited  from  using  trawl  gear  to 
target  groundfish.  Therefore  the 
likelihood  of  interest  in,  or  issuance  of. 
Designated  Species  B  permits  for  an 
open  access  fishery  for  whiting  or 
shortbelly  rockfish  is  remote.  NMFS  has 
determined  that  the  limited  entry  fleet 
intends  to  use  the  entire  OY  for  Pacific 
whiting  and  shortbelly  rockfish,  and, 
therefore,  NMFS  does  not  expect  to 
issue  Designated  Species  B  permits  in 
1999. 

Summary  of  Management  Changes  in 
2000 

Section  IV  below  incorporates  the 
regulatory  text  that  applies  to  fishers 
operating  in  the  Pacific  coast  groimdfish 
fishery  in  2000.  Many  provisions  are  the 
same  as  in  1999,  but  a  number  of 
revisions  and  format  changes  have  been 
made.  New  cmnulative  trip  limit 
periods  are  announced  at  IV.A.(l)(c), 
that  apply  to  both  limited  entry  and 
open  access  fisheries,  as  applicable. 
Explanations  of  size  limit  measurements 
and  conversions  for  sablefish  and 
lingcod  are  moved  into  paragraph 
IV.A.(6),  although  the  actual  size  limits 
appear  in  Tables  3-5.  Paragraph  IV. A- 
(1 1)  is  revised  to  clarify  how  cumulative 
trip  limits  are  applied  for  a  limited  entry 
vessel  operating  in  the  open  access 
fishery  if  the  open  access  limit  is  larger 
than  the  limited  entry  limit.  Paragraph 
rV.A.(13)  is  expanded  to  include  a  list 
of  species  that  must  be  sorted.  New  gear 
restrictions  for  the  limited  entry  fishery 
appear  in  paragraph  IV.A.(14); 
cmnulative  trip  limits  differ  for  many 
species  depending  on  the  type  of  trawl 
gear  used.  The  first  day  of  the  major 
cumulative  limit  periods,  that  establish 
when  limited  entry  permit  transfers 
must  be  completed,  is  aiuiounced  in 
paragraph  IV.A.(15):  Platooning  dates 
for  the  year  2000  are  listed  in  paragraph 
IV.A.(liB).  The  geographic  coordinates  in 
paragraph  (19)  are  updated  by  adding 
the  new  cumulative  trip  limit 
management  line  (the  "north/south 
line")  at  40°10'  N.  lat.  New 
classifications  of  nearshore,  shelf,  and 


slope  rockfish  are  added  at  paragraph 
IV. A. (20),  and  minor  rockfish  species 
are  listed  in  Table  2.  The  trip  limits 
have  been  converted  from  text  into 
tables,  with  explanations  in  Section  IV. 
However,  the  industry  is  cautioned  not 
to  rely  on  the  tables  alone.  The  text  in 
Section  IV.  provides  cmnulative  trip 
limit  definitions  and  periods,  size  limit 
definitions  and  conversions,  and  other 
information  that  cannot  be  readily 
included  in  a  table  but  must  be 
understood  in  order  to  use  the  tables 
correctly.  The  sablefish  allocations  and 
nontrawl  sablefish  management,  Pacific 
whiting  allocations  and  seasons,  and 
"per  trip"  limits  for  black  rockfish  off 
Washington  State  are  still  presented  in 
text  in  paragraphs  IV.B.  Discussion  of 
trip  limits  for  exempted  frawl  gear  in 
the  open  access  fishery  (paragraph 
IV.C),  recreational  management 
measures  (paragraph  FV.D.),  and  tribal 
allocations  and  management  measures 
(paragraph  V.)  also  still  remain  in  text. 

How  to  Use  the  Trip  Limit  Tables 

Ciunulative  trip  limits  are  applied 
during  the  time  periods  indicated  in 
Tables  3-5  of  Section  IV.  The 
cumulative  trip  limit  may  be  taken  at 
any  time  within  the  applicable 
cumulative  trip  limit  period.  All 
cumulative  trip  limit  periods  start  at 
0001  hours,  local  time,  on  the  specified 
beginning  date,  except  for  "B"  platoon 
trawl  vessels  whose  limits  start  on  the 
16th  of  the  month  (see  paragraph 
IV.A.(16). 

Example  1 :  Line  2  of  Table  3  for  the 
limited  entry  trawl  fishery  means — 
North  of  40°10'  N.  lat.,  the  cumulative 
trip  limit  for  minor  slope  rockfish  is 
3,000  lb  (1,361  kg)  per  2-month  period; 
the  2-month  periods  are  January  1- 
February  29  and  March  l-April  30. 

Example  2:  The  trip  limits  for 
bocaccio  on  Table  4  for  limited  entry 
fixed  gear  mean:  From  January  1 
through  February  29,  the  trip  limit  for 
bocaccio  between  40°10'  N.  lat.  and  36° 
N.  lat.  is  300  lb  (136  kg)  each  month. 
However,  the  fishery  for  bocaccio  is 
closed  from  March  1-April  30,  which 
means  bocaccio  may  not  be  teiken. 
retained,  possessed  or  landed  between 
40°10'  N.  lat.  and  36°  N.  lat.  during  that 
time  period.  The  cumulative  trip  limit 
increases  to  500  lb  (227  kg)  per  month 
on  May  1,  but  a  fisher  may  not  fish 
ahead  on  that  amount  (see  paragraph 
IV.A.(2)).  Bocaccio  taken  and  retained 
north  of  40°10'  N.  lat.  are  not  explicitly 
mentioned  in  the  table,  which  means 
they  are  included  in  the  trip  limit  for 
"minor  shelf  rockfish-north"  (see 
footnote  6  of  Table  4). 
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Emergency  flu  1e 

In  the  past,  i  innual  management 
measures  have  been  primarily  set 
through  "routi  ne"  management 
procedures  wl  ich  consisted  of  adjusting 
commercial  tr  p  limits  and  recreational 
bag  limits.  For  most  species,  the  limited 
entry  commen  ;ial  trip  limit  did  not  vary 
with  the  type  i  if  gear  used.  However, 
because  of  the  drastic  reductions  in 
harvest  limits  or  many  species  and  the 
multispecies  c  laracteristic  of  the 


fishery,  the  ex 


stmg  routine 


management  r  leasures  will  not  produce 
sufficient  and  ippropriately  targeted 
harvest  reduct  ons.  Therefore,  the 
emergency  autliority  at  section  305(c)  of 
the  Magnuson  Stevens  Act  must  be  used 
to  tailor  the  m;  inagement  measures  to 
the  needs  of  tli  e  stocks,  while  allowing 
as  much  acces  >  to  healthy  stocks  as 
possible. 

The  emergei  icy  authority  is  being 
used  to  implei  lent  and  designate  as 
routine  the  fol  owing  management 
measures.  The  new  routine  measures  for 
the  commercic  1  fishery  include  limited 
entry  trip  limi  s  that  may  be  different 
based  on  type  af  gear  used  and  closed 
seasons  for  lin  jcod  and  rockfish.  The 
new  routine  m  anagement  measures  for 
the  recreation.  1  fishery  include  size 
limits  for  cana  "y  rockfish,  bocaccio, 
cabezon,  kelp  jreenling,  and  sculpin; 
closures  for  ro  ;kfish  and  lingcod;  boat 
limits  for  cow(  od;  a  requirement  to  keep 
the  skin  on  roc  kfish;  a  prohibition  on 
filleting  cabezi  »n;  and  hook  limits.  These 
new  measures  will  be  used  for  the  same 
purposes  as  th  3  existing  routine 
measures  set  a  jt  at  50  CFR  660.323(b) 
and,  in  additic  n,  for  the  purposes 
achieving  the  i  ebuilding  plans,  reducing 
bycatch,  preve  titing  overfishing, 
allowing  the  h  irvest  of  healthy  stocks  as 
much  as  possi  )le  while  protecting  and 
rebuilding  overfished  and  depleted 
stocks,  and  eqi  litably  distributing  the 
burdens  of  reb  nilding  among  the 
sectors.  The  more  specific  reasons 
behind  the  spc  cific  management 
measures  are  a  ddressed  elsewhere  in 
this  notice.  Th  is  emergency  rule  is 
effective  for  H  0  days.  July  3,  2000. 
NMFS  anticipi  ites  extending  the  rule  for 
an  additional    80  days  in  order  for  it  to 
cover  the  entii  e  2000  fishing  season. 
During  2000,  f  IMPS  plans  to  amend  the 
existing  groun  Ifish  regulations  in  order 
to  implement  ebuilding  plans  and  to 
provide  the  ty  )e  of  flexibility  provided 
here. 


rV.  NMFS  Actions 

For  the  reasons 
Assistant  Adn  inistrat 
NOAA  (Assist  mt 
concurs  with  t  le 


stated  above,  the 

or  for  Fisheries, 
Administrator), 
Council's 


recommendations  and  announces  the 
following  management  actions  for  2000, 
including  those  that  are  the  same  as  in 
1999. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2000 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  group,  by  weight,  or  by 
percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  lemded  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 
without  a  limit  on  the  number  of 
landings  or  trips,  imless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  0001 
hours  and  end  at  2400  hours  (local 
time),  are  as  follows,  unless  otherwise 
specified: 

(i)  The  2-month  periods  are:  January 
1-February  29,  March  1-April  30,  May 
1-June  30,  July  1-August  31,  September 
1-October  31,  and,  November  1- 
December  31. 

(ii)  One-month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Sunday  through  Saturday. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumulative,  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  legal 
period,  so  long  as  no  fish  (including,  but 
not  limited  to,  groundfish  with  no  trip 
limits,  shrimp,  prawns,  or  other 
nongroundfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  legal 
period.  As  stated  at  50  CFR  660.302  (in 
the  definition  of  "landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing.  Fishing  ahead  is  not 


allowed  during  or  before  a  closed  period 
(see  paragraph  IV.A.(7)). 

(3)  Weights.  All  weights  are  round 
weights  or  round-weight  equivalents 
unless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  "Legal  fish"  means  fish 
legally  taken  and  retained,  possessed,  or 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act,  any  notice 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  "total  length"  (TL),  the 
longest  measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 
with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
been  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 
listed  here,  contact  the  State  where  the 
fish  will  be  landed. 

(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measured  ft'om  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natural,  relaxed  position. 

(b)  "Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measured  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

.  (c)  Sablefish  size  and  weight  limit 
conversions.  The  following  conversions 
apply  to  both  the  limited  entry  and  open 
access  fisheries  when  size  and  trip 
limits  are  effective  for  those  fisheries. 
For  headed  and  gutted  (eviscerated) 
sablefish: 

(i)  The  minimum  size  limit  for  headed 
sablefish,  which  corresponds  to  22 
inches  (56  cm)  TL  for  whole  fish,  is  15.5 
inches  (39  cm). 

(ii)  The  conversion  fagtor  established 
by  the  state  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  conversion  factors 
may  differ;  fishermen  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  official  conversion 
factor.) 

(d)  Lingcod  size  and  weight 
conversions.  The  following  conversions 
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apply  in  both  limited  entry  and  open 
access  fisheries.  . 

(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  TL  for 
whole  fish. 

(ii)  Weight  conversion.  The 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  states' 
conversion  factors  may  differ,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod,  or 
lingcod  that  is  only  gutted;  the 
following  conversion  factors  will  be 
used.  To  determine  the  round  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5.  (The  State  of  Washington 
currently  uses  a  conversion  factor  of 
1.5.) 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Closure.  "Closure,"  when  referring 
to  closiue  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  armoimced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  [Note: 
Special  provisions  are  made  for  an  at- 
sea  closure  at  the  end  of  the  regular 
season  for  the  sablefish  limited  entry 
fishery.  See  50  CFR  660.323(a)(2).]  The 
provisions  at  paragraph  IV.A.(2)  for 
fishing  ahead  do  not  apply  during  a 
closed  period.  It  is  imlawful  to  transit 
through  a  closed  area  with  the 
prohibited  species  on  board,  no  matter 
where  that  species  was  caught. 

(8)  Fishery  management  area.  The 
fishery  management  area  for  these 
species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
boimded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  boimded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore,  or  landed 
in,  Washington,  Oregon,  or  California 
are  presumed  to  have  been  taken  and 
retained  from  the  EEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 


(9)  Routine  and  emergency 
management  measures. 

(a)  Routine  management  measures. 
Most  trip  and  bag  limits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  (See  50  CFR  660.323(b).) 

(b)  Emergency  regulations. 
Management  measures  not  previously 
designated  routine  under  50  CFR 
660.323(b)  are  implemented  in  this  rule 
and  temporarily  designated  routine  by 
this  emergency  rule,  for  the  reasons 
specified  in  50  CFR  660.323(b)  and  for 
the  purpose  of  achieving  the  rebuilding 
plans,  reducing  bycatch,  preventing 
overfishing,  allowing  the  harvest  of 
healthy  stocks  as  much  as  possible 
while  protecting  overfished  and 
depleted  stocks,  and  equitably 
distributing  the  burdens  of  rebuilding 
among  the  sectors.  The  new  routine 
measures  for  the  commercial  fishery 
include  limited  entry  trip  limits  that 
may  be  different  based  on  type  of  gear 
used  and  closed  seasons  for  lingcod  and 
rockfish.  The  new  routine  management 
measures  for  the  recreational  fishery 
include  size  limits  for  canary  rockfish, 
bocaccio,  cabezon,  kelp  greenling, 
sculpin;  closures  for  rockfish  and 
lingcod;  boat  limits  for  cowcod;  a 
requirement  to  keep  the  skin  on 
rockfish;  a  prohibition  on  filleting 
cabezon;  and  hook  limits. 

(c)  Inseason  changes.  Inseason 
changes  to  routine  (including 
emergency)  management  measures  are 
announced  in  the  Federal  Register. 
Information  concerning  changes  to 
routine  management  measures  is 
available  from  the  NMFS  Northwest  and 
Southwest  Regional  Offices  (see 
ADDRESSES).  Changes  to  trip  limits  are 
effective  at  the  times  stated  in  the 
Federal  Register.  Once  a  change  is 
effective,  it  is  illegal  to  take  and  retain, 
possess,  or  lemd  more  fish  than  allowed 
under  the  new  trip  limit.  This  means, 
unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  a  fishery  closes  or  a 
more  restrictive  trip  limit  takes  effect. 

(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groimdfish  in 
excess  of  the  landing  limit  for  the  open 
access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 
gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 


type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entr>'  permit  and 
uses  open  access  gear,  and  the  open 
access  limit  is  smaller  than  the  limited 
entry  limit,  then  the  open  access  limit 
caimot  be  exceeded  and  coimts  toward 
the  limited  entry  limit.  If  a  vessel  has  a 
limited  entry  limit  and  uses  open  access 
gear,  and  the  open  access  limit  is  larger 
than  the  limited  entry  limit,  the  smaller 
limited  entry  limit  applies,  even  if  taken 
entirely  with  open  access  gear.  In  short, 
a  vessel  with  a  limited  entry  permit  that 
uses  both  limited  entry  and  open  access 
gear  is  constrained  by  the  smaller  of  the 
two  limits  during  the  entire  cumulative 
trip  limit  period. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 
species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
ciunulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
limits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
660.323(a)(1)).  In  2000,  the  cumulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  rV.A(l)(c),  but  may  be 
changed  during  the  year  if  announced  in 
the  Federal  Register. 

(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area.  If  a  vessel  takes  and 
retains  any  groundfish  species  or 
species  group  of  groundfish  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  before  fishing  in  an  area  where 
a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  groimdfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  that  trip 
limit  period. 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  harvest  guideline,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
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enlarged  by  encircling  it  with  chains  or 
by  any  other  means. 

(b)  Cumulative  trip  limits  and 
prohibitions. 

(i)  Large  footrope  trawl.  It  is  unlawful 
to  take  and  retain,  possess  or  land  the 
following  species  from  a  fishing  trip  if 
large  footrope  gear  is  onboard  and  the 
trip  is  conducted  at  least  in  part  during 
the  following  periods:  any  species  of 
shelf  or  nearshore  rockfish  (defined  at 
IV.A.(20)  and  Table  2  to  Section  IV), 
January  1 -December  31;  any  species  of 
flatfish  (as  listed  at  50  CFR  660.302 
under  the  definition  of  groundfish), 
January  1-December  31,  with  the 
following  exceptions — large  footrope 
trawl  gear  may  be  used  to  take  and 
retain  Dover  sole  and  rex  sole  year- 
round,  petrale  sole  from  January  1- 
February  29  and  November  1-December 
31,  and  arrowtooth  flounder  from 
January  1-April  30  and  November  1- 
December  31,  but  these  exceptions 
apply  only  on  a  trip  that  is  conducted 
entirely  during  the  periods  in  which  use 
of  large  footrope  gear  is  authorized.  (See 
Table  3).  The  presence  of  rollers  or 
bobbins  larger  than  8  inches  (20  cm)  in 
diameter  on  board  the  vessel,  even  if  not 
attached  to  a  trawl,  will  be  considered 
to  mean  a  large  footrope  trawl  is  on 
board.  Dates  will  be  adjusted  for  the  "B" 
platoon. 

(ii)  Small  footrope  or  midwater  trawl 
gear.  Cumulative  trip  limits  for  canary 
rockfish,  widow  rockfish,  yellowtail 
rockfish,  bocaccio,  chilipepper,  minor 
shelf  rockfish,  minor  nearshore  rockfish, 
and  lingcod,  and  the  "per  trip"  limit  for 
cowcod,  as  indicated  in  Table  3  to 
Section  IV,  are  allowed  only  if  small 
footrope  gear  or  midwater  trawl  gear  is 
used,  and  if  that  gear  meets  the 
specifications  in  paragraphs  IV.A.(14). 

(iii)  Midwater  trawl  gear.  Higher 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear  to  harvest  widow,  yellowtail, 
or  chilipepper  rockfish.  Each  landing 
that  contains  widow,  yellowtail,  or 
chilipepper  rockfish  is  attributed  to  the 
gear  on  board  with  the  most  restrictive 
trip  limit  for  those  species.  Landings 
attributed  to  small  footrope  trawl  must 
not  exceed  the  small  footrope  limit,  and 
landings  attributed  to  midwater  trawl 
must  not  exceed  the  midwater  trawl 
limit.  If  a  vessel  has  landings  attributed 
to  both  types  of  trawls  during  a 
cumulative  trip  limit  period,  landings 
attributed  to  small  footrope  gear  are 
counted  toward  the  cumulative  limit  for 
midwater  trawl  gear.  [Example:  The 
cumulative  trip  limit  for  widow  rockfish 
is  30,000  lb  (13,608  kg)  per  2  month 
period,  of  which  no  more  than  1,000  lb 
(454  kg)  per  month  may  be  attributed  to 
landings  by  small  footrope  trawl  gear.] 


(iv)  More  than  one  type  of  trawl  gear 
on  board.  The  cumulative  trip  limits  in 
Table  3  of  section  IV  must  not  be 
exceeded.  It  is  legal  to  have  more  than 
one  type  of  limited  entry  trawl  gear  on 
board,  but  the  most  restrictive  trip  limit 
associated  with  the  gear  on  board  will 
apply  for  that  trip,  and  will  count 
toward  the  cumulative  trip  limit  for  that 
gear.  [Example:  If  a  vessel  has  large 
footrope  gear  on  board,  it  cannot  land 
chilipepper,  even  if  the  chilipepper  is 
caught  with  a  small  footrope  trawl.  If  a 
vessel  has  both  small  footrope  trawl  and 
midwater  trawl  gear  onboard,  the 
landing  is  attributed  to  the  more 
restrictive  small  footrope  trawl  limit, 
even  if  midwater  trawl  gear  was  used.] 

(c)  Measurement.  The  footrope  will  be 
measured  in  a  straight  line  from  the 
outside  edge  to  the  opposite  outside 
edge  at  the  widest  pajrt  on  any 
individual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device. 

(d)  State  landing  receipts. 
Washington,  Oregon,  and  California 
have  indicated  that  they  will  require  the 
type  of  trawl  gear  on  board  with  the 
most  restrictive  limit  to  be  recorded  on 
the  State  landing  receipt(s)  for  each  trip, 
or  an  attachment  to  the  State  landing 
receipt. 

(e)  Gear  inspection.  All  trawl  gear  and 
trawl  gear  components,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  and  made  available 
for  inspection  at  the  request  of  an 
authorized  officer.  All  footropes  shall  be 
uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 

(15)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  only 
on  the  first  day  of  a  major  cumulative 
limit  period  (50  CFR  660.333(c)(1)), 
those  days  in  2000  are  January  1,  March 
1,  May  1,  July  1,  September  1,  and 
November  1,  and  are  delayed  by  15  days 
(starting  on  the  16th  of  a  month)  for  the 
"B"  platoon. 

(16)  Platooning — limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  unless 
the  "B"  platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours, 
local  time,  and  end  on  the  15th  of  the 
month.  Therefore,  the  management 
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measures  announced  herein  that  are 
effective  on  January  1,  2000,  for  the  "A" 
platoon  will  be  effective  on  January  16, 
2000,  for  the  "B"  platoon.  The  effective 
date  of  any  inseason  changes  to  the 
cmnulative  trip  limits  also  will  be 
delayed  for  2  weeks  for  the  "B"  platoon, 
imless  otherwise  specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1,  2000,  through  January  15,  2000. 

(c)  Special  provisions  will  be  made 
for  "B"  platoon  vessels  later  in  the  year 
so  that  the  amoxuit  of  fish  made 
available  in  1999  to  both  "A"  and  "B" 
vessels  is  the  same.  (For  example,  a 
vessel  in  the  "B"  platoon  could  have  the 
same  cmnulative  trip  limit  for  the  final 
period  as  a  vessel  in  the  "A"  platoon, 
but  the  final  period  may  be  2  weeks 
shorter,  so  that  both  fishing  periods  end 
on  December  31,  2000.  Alternatively, 
the  "B"  platoon  may  have  6  weeks  to 
take  the  cmnulative  limits  from  the  final 
2  cmnulative  limit  periods.) 

(17)  Exempted  fisheries.  U.S.  vessels 
operating  imder  an  exempted  (formerly 
experimental)  fishing  permit  issued 
under  50  CFR  part  600  also  are  subject 


to  these  restrictions,  unless  otherwise 
provided  in  the  permit. 

(18)  Paragraphs  IV.B.  and  IV.C. 
pertain  to  the  commercial  groundfish 
fishery,  but  not  to  Washington  coastal 
tribal  fisheries,  which  are  described  in 
Section  V.  The  provisions  in  paragraphs 
IV.B.  and  IV.C.  that  are  not  covered 
under  the  headings  "limited  entry"  or 
"open  access"  apply  to  all  vessels  in  the 
commercial  fishery  that  take  and  retain 
groimdfish,  luiless  otherwise  stated. 
Paragraph  IV.D.  pertains  to  the 
recreational  fishery. 

(19)  Commonly  used  geographic 
coordinates. 

(a)  Cape  Falcon,  OR— 45°46'  N.  lat. 

(b)  Cape  Lookout,  OR— 45°20'15"  N. 
lat. 

(c)  Cape  Blanco,  OR— 42''50'  N.  lat. 

(d)  Cape  Mendocino,  CA— 40°30'  N. 
lat. 

(e)  North/South  management  line — 
40''10'  N.  lat. 

(f)  Point  Arena,  CA— 38°57'30"  N.  lat. 

(g)  Point  Conception,  CA— 34°27'  N. 
lat. 

(h)  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304): 


(i)  Vancouver — U.S.-Canada  border  to 
47°30'  N.  lat. 

(ii)  Columbia— 47°30'  to  43°00'  N.  lat. 

(ui)  Eureka-^3°00'  to  40°30'  N.  lat. 

(iv)  Monterey— 40°30'  to  36°00'  N.  lat. 

(v)  Conception— 36°00'  N.  lat.  to  the 
U.S. -Mexico  border. 

(20)  New  rockfish  categories  in  2000. 
Rockfish  (except  thomyheads)  are 
divided  into  new  categories  north  and 
south  of  40°10'  N.  lat.,  depending  on  the 
depth  where  they  most  often  are  caught: 
nearshore,  shelf,  or  slope.  (The  term 
Sebastes  complex  no  longer  is  used. 
Scientific  names  appear  in  Table  2.) 
New  trip  limits  have  been  established 
for  "minor  rockfish"  species  according 
to  these  categories  (see  Tables  2-5). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  rockfish  species 
listed  in  Table  2. 

(b)  Shelf  rockfish  consists  of 
shortbelly  rockfish,  widow  rockfish 
(Sebastes  entomelas),  yellowtail 
rockfish,  bocaccio,  chilipepper,  cowcod, 
and  the  minor  shelf  rockfish  species 
listed  in  Table  2. 

(c)  Slope  rockfish  consists  of  Pacific 
ocean  perch,  splitnose  rockfish,  and  the 
minor  slope  rockfish  species  listed  in 
Table  2. 


Table  2.— Minor  Rockfish  Species  (excludes  thornyheads) 


(Northof  40°10'N.  lat.) 


(Southof  40°10'N.  lat.) 


NEARSHORE 


black,  Sebastes  melanops 

black  and  yellow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

China,  S.  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus  

grass,  S.  rastrelliger 

kelp,  S.  atrovirens 

olive,  S.  serranoides  

quillback,  S.  maliger 

treefish,  S.  serriceps 


black,  Sebastes  melanops. 
black  and  yellow,  S. 
chrysolmelas. 
blue,  S.  mystinus. 
brown,  S.  auriculatus. 
calico,  S.  dalli. 
California  Scorpionfish. 
Scorpaena  guttata. 
China,  S.  nebulosus. 
copper,  S.  caurinus. 
gopher,  S.  camatus. 
grass,  S.  rastrelliger. 
kelp,  S.  atrovirens. 
olive,  S.  serranoides. 
quillback,  S.  maliger 
treefish,  8.  serflbeps. 


SHELF 


bronzespotted,  S.  gilli  

bocaccio,  S.  paucispinis  

chameleon,  S.  phillipsi 

chilipepper,  S.  goodei 

cowcod,  S.  tews _.. 

dwarf-red,  S.  rufinanus  

flag,  S.  rubrivinctus  

freckled,  S.  lentiginosus 

greenblotched,  S.  rosenblatti  . 
greenspotled,  S.  chlorostictus 

greenstriped,  S.  elongatus 

half  banded,  S.  semicinctus  .... 

honeycomb,  S.  umbrosus 

Mexican,  S.  macdonaldi 

pink,  S.  eos  

pinkrose,  S.  simulator 


bronzespotted,  S.  gilli. 
chameleon,  S.  phillipsi. 
dwarf-red,  S.  rufinanus. 
flag,  S.  rubrivinctus. 
freckled,  S.  lentiginosus. 
greenblotched,  S.  rosenblatti. 
greenspotted,  S.  chlorostictus. 
greenstriped,  S.  elongatus. 
half  banded,  S.  semicinctus. 
honeycomb,  S.  umbrosus. 
Mexican,  S.  macdonaldi. 
pink,  S.  eos. 
pinkrose,  S.  simulator. 
pygmy,  S.  wilsoni. 
redbanded,  S.  batxocki. 
redstriped,  S.  pronger. 
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Table  2.— Minor  Rockfish  Species  (excludes  thornyheads) — Continued 


(North  of  40°10'N.  lat.; 


(South  of  40°10'  N.  lat.) 


pygmy,  S.  wilsori 
redbanded,  S.  bubcocki 
redstriped.  S.  proriger 
rosethom.  S.  hel /omaculatus 
rosy,  S.  rosaceat 
sllvergrey,  S.  brevispii 
speckled,  S.  ovafis 
squarespot,  S. 
starry,  S.  constetatus 


>inis 
insi  . 


rosethom,  S.  helvomaculatus. 
rosy,  S.  rosaceus. 
sllvergrey,  S.  brevisplnis. 
speckled,  S.  ovalis. 
squarespot,  S.  hopkinsi. 
starry,  S.  constellatus. 
stripetail,  S.  saxicola. 
swordspine,  S.  ensifer. 
tiger,  S.  nigrocinctus. 


SLOPE 


aurora,  S.  auron  . 
bank,  S.  njfus 
blackgill,  5.  melMnostomus 
darkbkjtched,  S. 
rougheye,  S.  alentianus 
sharpshin,  S.  zacentrus 
shorlraker,  S.  bofealis 
splitnose,  S.  dip 
yellowmouth,  S. 


dipli  }pi 


roa 
eedi  . 


aurora,  S.  aurora. 
bank,  S.  rufus. 
blackgill,  S.  melanostomus. 
darkblotched,  S.  crameri. 
Pacific  ocean  perch,  S.  alutus. 
rougheye,  S.  aleutianus. 
sharpshin,  S.  zacentrus. 
shortraker,  S.  borealis. 
yellowmouth,  S.  reedi. 


B.  Limited  Enti  y  Fishery 


(1)  General 
limited  entry 
with  cumulatii|e 
paragraph  W.A 
paragraph  W.fi 
paragraph  (FV 


*^ost  species  taken  in 
f  sheries  will  be  managed 
trip  limits  (see 
.{l)(c),  size  limits  (see 
.(6)),  and  seasons  (see 
.(7)),  and  the  trawl 


fishery  has  new  gear  requirements  and 
trip  limits  that  differ  by  the  type  of  trawl 
gear  on  board  (see  paragraph  IV.A.(14)). 
Most  of  the  management  measures  for 
the  limited  entry  fishery  are  listed  above 
and  in  Tables  3  and  4,  and  may  be 
changed  during  the  year  by 
announcement  in  the  Federal  Register. 


However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish, 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  Tables 
3  and  4. 
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Table  3.  2000  Trip  Limits  1/  and  Gear  Requirements  2/  for  Limited  Entry  Trawl  Gear 

Read  Section  IV.  A.  NMFS  Actions  before  using  this  table. 


line  Species/groups 

■JAN-FEB  1  MAR-APR 

MAY-JUN   1    JUL-AUG    |     SEP-OCT 

NOV-DEC 

1     Minor  slope  rockfish 

2        North 

3,000  lb  /  2  months 

5,000  lb  /  2  months 

1 ,500  lb  /  month 

3        South 

3.000  lb/ 2  months 

5,000  lb  /  2  months 

1 ,500  lb  /  month 

4    Splitnose-South 

8,500  lb  /  2  months 

14,000  lb/ 2  months 

4.000  lb  /  month 

5    Pacific  ocean  perch 

500  /  month 

2.500  lb  /  month 

500  lb  /  month 

6    Sablefish 

7,000  lb  /  2  months 
22-Inch  size  limit  3/ 

10,000lb/2n»onths 
22-Inch  size  limit  3/ 

3,500  lb  /  month 
22-inch  size  limit  3/ 

7    Longspine  thornyhead 

12,000  lb/ 2  months 

4,000  lb  /  2  months 

6.000  lb  /  month 

8    Shortspine  thornyhead 

3,000  lb  /  2  months 

1,000  lb/ 2  months 

1,500  lb /nrronth 

9    Dover  sole 

55,000  lb  /  2  months 

20,000  lb  /  2  months 

20,000  /  month 

10  Arrowtooth  flounder 

10.000  lb /trip 

No  pound  limit .  bol  small  footrop*  raqurad  2/ 

10,000  lb /trip 

11    Petraiesole 

No  rettnction  |             No  pound  limit .  but  small  footrope  required  2/ 

No  restriction 

12   Rex  sole 

No  limit 

13  All  other  flatfish  4/ 

No  pound  limit ,  but  small  footrope  required  2/ 

14    Whiting  shoreslde  5/ 

20,000  lb /trip 
before  primary  season 

Primary  season 

20.000  lb  /  trip 

15 

after  pnmary  season 

16   Use  of  small  footrope  bottom  trawl  or  midwater  trawl  required  for  landing  all  tt>e  following  species  6/:                   | 

17  Minor  Shelf  rockfish 

18       North 

300  lb  /  month 

1,000  lb /month 

300  lb  /  month 

19       South 

500  lb  /  month 

1,000  lb /month 

500  lb  /  month 

20  Canary  rockfish 

100  lb /month 

300  lb  /  month 

1 00  lb  /  month 

21  Widow  rockfish 

22  mid-water  trawl 

30.000  lb  /  2  months 

30.000  lb  /  2  months 

30,000lb/2nrK>nths 

23      small  footrope  trawl 

1,000  lb /month 

1 ,000  lb  /  month 

1 ,000  lb  /  month 

24  Yellowtail-North  7/ 

25  mid-water  trawl 

10,0001b/  2  months 

30,000  lb  /  2  months 

10.0001b/  2  months 

26       small  footrope  trawl 

1.500  lb /month 

1,500  lb /month 

1.500  lb /month 

27   Bocaccio-South  7/ 

300  lb  /  month 

500  lb  /  month 

300  lb  /  month 

28  Chillpepper-South  7/ 

29  mid-water  trawl 

25,000  lb  /  2  months 

25,000  lb  /  2  months 

25.000  lb  /  2  months 

30       small  footrope  trawl 

7.500  lb  /  2  months 

7.500  lb  /  2  months 

7,5001b/  2  months 

31   Cowcod  -  South  7/ 

1  fish  per  landing 

1  fish  per  landing 

1  fish  per  landing 

32   Minor  Nearshore  rockfish 

33       North 

200  lb  /  month 

200  lb  /  month 

200  lb  /  month 

34       South 

200  lb  /  month 

200  lb  /  month 

200  lb  /  month 

35  Lingcod 

CLOSED 

400  lb  /  month;  24-inch  size  limit  8/ 

CLOSED 

1/  These  trip  limits  apply  coastwide  unless  otherwise  specified    North  means  40°  10'  N  lal. 

to  the  US-Canada  border.  "South"  means  40°  10'  N  lat  to  the  US-Mexico  border 

40°  10'  N.  lat  is  about  20  nautical  miles  south  of  Cape  Mendocino  CA 
2/  Gear  requirements  and  prohibitions  are  explained  at  paragraph  IV  A.(14) 
3/  No  more  than  500  lbs  (227  kg)  per  trip  may  be  sablefish  smaller  than  22  inches  (56  cm)  total  length. 

which  counts  toward  the  cumulative  limit 
4/  Other  flatfish  means  all  flatfish  listed  at  50  CFR  660  302  except  those  in  this  Table  3  with  a  trip  limit. 
5/  The  whiting  "per  trip"  limit  in  the  Eureka  area  inside  100  fm  is  10.000  lb  /  trip  throughout  the  year  (See  IV.B.(3)(c)). 
6/  Small  footrope  trawl  means  a  bottom  trawl  net  with  a  footrope  no  larger  than  8  inches  (20  cm)  in  diameter. 

Midwater  gear  also  may  be  used,  the  footrope  must  be  bare    See  paragraph  IV  A  (14) 
7/  Yellowtall  rockfish  in  ttie  south  and  txx:accio.  chllipepper,  and  cowcod  rockfishes  in  the  north  are  included 

in  the  tnp  limits  for  minor  shelf  rockfish  in  the  appropnate  area  See  Table  2 
8/  Lingcod  must  be  greater  than  or  equal  to  24  inches  (61  cm)  total  length  See  IV  A  (6) 


To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  In  one  kilogram. 
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Table  4-  2000  Trip  Limits  1/  for  Limited  Entry  Fixed  Gear 

Read  Section  IV.  A.  NMFS  Actions  before  using  this  table. 


fcw  Spedesilgroups 


JAN-FEB      I      MAR-APR 


MAY-JUN 


JULY-AUG 


SEP-OCT 


NOV-DEC 


Minor  tiope  rockfish 


North 


3,000  lb  /  2  months 


5,000  lb  /  2  months 


1,500  lb /month 


South 


3.000  lb  /  2  months 


5,000  lb  /  2  months 


1,500  lb /month 


4    Splltnoao-South 


8,500  lb/2  mo. 


14,000  lb/ 2  months 


4,000  lb  /  month 


5    Pacific  f  c»an  perch 


500  lb  /  month 


2,500  lb  /  month 


500  lb  /  month 


Sablefnh  (daily  trip  limit  lUhtry)  2/ 


North  4f  36  *  N.  lat. 


South  bf  36  "N.lat. 


300 1)  /  day,  2,100 1>  /  2  months 
or  1  landng  at»ve  300  lb  txjl  less  »m\ 
600Jb^veeK.  less  man  1 .800  b  /  2  mo 

350  ib/ day 

or  1  landing  above  350  Ib 

per  weeic,  up  to  1 ,050  Ib 


300  lb  /  day,  2.100  lb/  2  months 
(option  to  make  one  landing  per  week  above 
300  Ib  removed  May  1 :  may  be  reinstated  in  July) 


300  Ib  /  day,  2,100  Ib  /  2  months 


350  lb  /  day 

or  1  landing  above  350  Ib 

per  week,  up  to  1 ,050  Ib 


350  Ib  /  day 

or  1  landing  above  350  Ib 

per  week,  up  to  1 ,050  Ib 


13   Longsplne  thomyhead 


12,000  lb/ 2  months 


4,000  Ib  /  2  months 


6,000  Ib  /  month 


14    Shoftaplne  thomyhead 


1,000  lb/ month 


1,000  lb/ month 


1,000  lb/ month 


15   Dovar  8»la 


55,000  Ib  /  2  months 


20,000  Ib  /  2  months 


20,000  /  month 


IS   Arrowtobth  flounder 


t7  Petrale  lolT" 


10.000  lb /trip 


No  restriction 


10,000  lb/ trip 


No  restriction 


No  restriction 


No  restriction 


1$   Rex  soi 


No  restriction 


No  restriction 


No  restriction 


19  Other  flitfish  3/ 


No  restriction 


No  restriction 


No  restriction 


20   Shoreslfle  whiting  4/ 


20.000  Ib  /  trip 


Open 


20,000  Ib  /  trip 


North 


21   Minor  Slielf  roclcfish 

22 
23 
24 

25 


300  Ib  /  month 


1,000  lb/ month 


300  Ib  /  month 


^uthl 
~40'|0-36'00'N.  lat. 
Soc(th  of  36°00"  N.  lat. 


500  Ib  /  month 

CLOSED 


CLOSED  5/ 


500  Ib  /  month 


1.0901b /month 
'ViodoibTmonih' 


500  Ib  /  month 
566  ib  7  month 


26  Canary-i  :oastw1de_ 

27  North 


28  __  South 

29  "   ~  4bM0-36''0O'N.  lat 

30 


SoJth  of  36°00'  N.  lat. 


100  lbj(  month 
„.^....„.....^.       .^_.._.„.„..._._.. 

"■■■closed I  iooib/'month 


300 II)  /month 
300  ib  /  month 


100  lb/ month 


100  lb/ month 


300  Ib  /  month 


100  lb/ month 


3f  Widow  (JDckfish-Coastwide 

32  North 

33  """South 

34  _       40^ 
35 


3,000  lb  /  month 


3,000  Ib  /  month 


0-36°00'  N  lat. 


SoUlh  of  36°00'  N.  lat. 


3,000  lb/month  {CLOSED 
CLOSED |3,d66lb/rnonth 


3.000  Ib  /  month 
'"3''66'6'ib7month" 


3^000  lb  /  month 

T0(rojb7m^ 
"3^6ci6Ib7rrioriih' 


36  Yellowta 


il-North  6/ 


1,500  lb/ month 


1,500  lb/ month 


1,500  lb/ month 


0-36°00'  N.  lat. 
Soiihof36°WN'i'at. 


37   Bocaccift-South  6/ 

36   "_ 40' 

39 
40 
41 
42 


300  lb /month    CLOSED 


500  lb  /  month 


300  Ib  /  month 


CLOSED        300  Ib  /  month 


500  Ib  /  month 


300  Ib  /  month 


Chllipep  Mr-South  6/ 

46°' ^36°6b~N.  lat 


2,000  Ib  /month 


Sou  ih  of  36°00'  N.  lat. 


CLOSED 


CLOSED 


2,000  lb/month 


2,000  Ib  /  month 
'  2^600  ib/'monih' 


2,000  Ib  /  month 
''■2,^6o6'lb/month' 


43  Cowcod 

44  "".."r^'o* 


-South  6/_ 

0-36°0b'"N.  lat. 


1  fisn  per  landing 


CLOSED 


SouihofSe'OO' 


CLOSED 


1  fish  per  landing 


1  fish  per  landing 
1  fisii  per  landing 


1  fish  per  landing 


1  fish  per  landing 


46  Minor  Nfarshore  rockfish 

47  North 

49 

49  \ """ 

50  -    Souiih 

51  ~i¥ 

52 


2,400  lb/2  months,  of  which 

no  more  than  1 .200  lb  may  be  species 
other  than  blact<  or  blue  rockfish  71 


2.400  lb/2  months,  of  which 

no  more  ttian  1 .200  Ib  may  be  species 

ottier  than  black  or  blue  rockfish  7/ 


2,400  lb/2  months,  of  which  no 
more  than  1 .200  Ib  may  be  speoes 
oltiar  than  IMack  or  blue  rockfish  7/ 


0-36°00'  N  lat 
Sou  ;h  of  36°00'  N.  lat. 


1.000 lb/ 2  months 


CLOSED 


CLOSED 


1.000  lb/ 2  months 


1.0001b/ 2  months 
1.000lb/2monlhs 


1  000  lb  /  2  months 


1  000  lb  /  2  months 


53   Lingcod  8/ 


CLOSED 


400  lb  /  month  size  Itmrt  24  inches  north,  26  irx:hes  south 


CLOSED 


1/  Trip  limits  apply  coastwKte  unless  otherwise  specified    North  means  40*  10  N  lat  lo  the  US-Canada  border     South"  means  40  Iff  N  lat  to  the  US-Mexico  border 

2/  Tlio  saM  «ish  size  hmit  does  not  apply  durmg  the  daily  tnp  limit  fishery,  but  does  apply  dunng  the  "regular"  and  mop-up"  seasons  north  of  36'  N  lat    See  IV  B.(2). 

3/  Other  fla  fish  means  all  flatfish  listed  at  SO  CFR  660  302  except  those  in  this  Table  4  with  a  trip  limit 

4/  The  whil  ng  per  inp"  limit  m  the  Eureka  area  lor  calch  mside  100  fathoms  is  10.000  Ib  /  trip  throughout  the  year 

5/  Closed  rr  eans  it  is  prohibited  to  take  and  retain,  possess,  or  lar>d  tfie  designated  species  in  tt)e  lime  or  area  indicated  [see  IV.A-(7)) 

6/  Yellowlai  rockfish  m  the  south  and  bocacoo  chilipepper  and  cowcod  rockfishes  m  the  north  are  inckjded 

m  the  Ir*  >  limits  lor  mmor  shelf  rockfish  in  the  appropriate  area 
7/  The  "per  :np"  hmit  lor  black  rockfish  off  Washington  also  applies    See  paragraph  IV  8  (4) 
8/  The  size  limit  lor  lingcod  is  24  inches  (61  cm)  in  the  north  and  26  inches  (66  cm)  in  Itie  south,  total  length 
To  conven  pounds  lo  Itilograms,  divide  by  2.20462,  the  nunUMr  of  pounds  in  one  kilogram. 
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(2)  Sablefish.  The  limited  entry 
sablefish  allocation  is  further  allocated 
58  percent  to  trawl  gear  and  42  percent 
to  nontrawl  gear.  See  footnote  e?  of 
Table  la. 

(a)  Trawl  trip  and  size  limits. 
Management  measures  for  the  limited 
entry  trawl  fishery  for  sablefish  are 
listed  in  Table  3. 

(b)  Nontrawl  trip  and  size  limits.  To 
take,  retain,  possess,  or  land  sablefish 
during  the  regular,  or  mop-up  season  for 
the  nontrawl  limited  entry  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  both  a  gear  endorsement  for 
longline  or  trap  (or  p6t)  gear,  and  a 
sablefish  endorsement.  See  50  CFR 
663.23(a){2)(i).  A  sablefish  endorsement 
is  not  required  to  participate  in  the 
limited  entry  daily  trip  limit  fishery. 

(i)  Regular  and  mop-up  seasons. 
Starting  and  ending  dates  for  the  regtdar 
and  mop-up  seasons,  and  the  size  of  the 
cumulative  trip  limits  for  the  regular 
and  mop-up  seasons  (see  50  CFR 
660.323(a)(2))  will  be  announced  later 
in  the  year. 

(ii)  Daily  trip  limit — The  daily  trip 
limit,  which  is  listed  in  Table  4  and 
which  applies  to  sablefish  of  any  size, 
is  in  effect  north  of  36°  N.  lat.  until  the 
closed  periods  before  or  eifter  the  regular 
season  as  specified  at  50  CFR 
660.323(a)(2),  between  the  end  of  the 
regular  season  and  the  begiiming  of  the 
mop-up  season,  and  after  the  mop-up 
season.  The  daily  trip  limit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
south  of  36°  N.  lat.  also  is  listed  in  Table 
4,  and  continues  throughout  the  year 
unless  otherwise  announced  in  the 
Federal  Register  because  the  regular 
and  mop-up  seasons  do  not  apply  south 
of  36°  N.  lat. 

(iii)  Limit  on  small  fish.  Diuing  the 
"regular"  and  "mop-up"  seasons,  there 
is  a  trip  limit  in  effect  for  sablefish 
smaller  than  22  inches  (56  cm)  total 
length,  which  may  comprise  no  more 
than  1 ,500  lb  (680  kg)  or  3  percent  of  all 
legal  sablefish  22  inches  (56  cm)  (total 
length)  or  larger,  whichever  is  greater. 
(See  paragraph  IV.A.(6)  regarding  length 
measurement.)  This  trip  limit  counts 
toward  any  other  cumulative  trip  limit 
that  may  be  in  effect.  The  size  limit  does 
not  apply  during  the  daily  trip  limit 


fishery  outside  the  regular  and  mop-up 
seasons  north  of  36°  N.  lat.,  nor  does  it 
apply  at  any  time  south  of  36°  N.  lat. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  50  CFR 
660.323(a)(3)  and  (a)(4). 

(a)  Allocations.  The  nontribal 
allocations  are  HGs,  based  on 
percentages  thdt  are  applied  to  the 
commercial  OY  of  199,500  mt  in  2000 
(see  50  CFR  660.323(a)(4)),  as  follows: 

(i)  Catcher/processor  sector — 67,830 
mt  (34  percent); 

(ii)  Mothership  sector — 47,880  mt  (24 
percent); 

(iii)  Shore-based  sector— 83,790  mt 
(42  percent).  No  more  than  5  percent 
(4,190  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42° 
N.  lat. 

(iv)  Tribal  allocation — See  paragraph 
V. 

(b)  Seasons.  The  2000  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  1999,  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/processor  sector — May  15; 

(ii)  Mothership  sector — May  15; 

(iii)  Shore-based  sector — June  15 
north  of  42°  N.  lat.;  April  1  between 
42°^0°30'  N.  lat.;  April  15  south  of 
40°30'  N.  lat. 

(c)  Trip  limits. 

(i)  Before  and  after  the  regular  season. 
The  "per  trip"  limit  for  whiting  before 
and  after  the  regular  season  for  the 
shore-based  sector  is  aimoimced  in 
Table  3,  as  authorized  at  50  CFR 
660.323(a)(3)  and  (a)(4).  This  trip  limit 
includes  any  whiting  caught  shoreward 
of  100  fathoms  (183  m)  in  the  Eureka 
area. 

(ii)  Inside  the  Eureka  100-fm  contour. 
No  more  than  10,000  lb  (4,536  kg)  of 
whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  vessel  that,  at 
any  time  during  a  fishing  trip,  fished  in 
the  fishery  management  area  shoreward 
of  the  100-fathom  (183-m)  contour  (as 
shown  on  NOAA  Charts  18580,  18600, 
and  18620)  in  the  Eureka  area. 

(4)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state:  "The  trip 
limit  for  black  rockfish  [Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 


between  the  U.S. -Canada  border  and 
Cape  Alava  (48°09'30"  N.  lat.)  and 
between  Destruction  Island  (47°40'00" 
N.  lat.)  and  Leadbetter  Point  (46°38'10" 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  "per  trip"  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjunction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  4 
and  5  of  Section  IV.  The  crossover 
provisions  at  paragraphs  IV.A.  (12)  do 
not  apply  to  the  per  trip  limits. 

C.  Trip  Limits  in  the  Open  Accea* 
Fishery 

Open  access  gear  is  gear  used  to  take 
and  retain  groimdfish  from  a  vessel  that 
does  not  have  a  valid  permit  for  the 
Pacific  coast  groundfish  fishery  with  an 
endorsement  for  the  gear  used  to  harvest 
the  groundfish.  This  includes  longline, 
trap,  pot,  hook-and-line  (fixed  or 
mobile),  set  net  (south  of  38°  N.  lat. 
only),  and  exempted  trawl  gear  (trawls 
used  to  target  non-groundfish  species: 
pink  shrimp  or  prawns,  and,  south  of  Pt. 
Arena,  CA  (38°57'30"  N.  lat.).  California 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to, 
and  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery.  The  application  of 
trip  limits  for  vessels  operating  in  both 
limited  entry  and  open  access  fisheries 
has  been  clarified  (paragraph  IV.A. (11)). 
The  crossover  provisions  at  paragraph 
IV.A.(12)  that  apply  to  the  limited  entry 
fishery  apply  to  Uie  open  access  fishery 
as  well.  The  cumulative  limit  periods 
initially  are  the  same  as  for  the  limited 
entry  fishery  (see  paragraph  rV.A.(l)(c)) 
but  may  be  changed  during  the  year. 

(1)  All  open  access  gear  except 
exempt  trawl  gear.  The  trip  limits,  size 
limits,  seasons,  and  other  management 
measures  for  open  access  groundfish 
gear,  except  exempted  trawl  gear,  are 
listed  in  Table  5.  The  trip  limit  at  50 
CFR  660.323(a)(i)  for  black  rockfish 
caught  with  hook-and-line  gear  also 
applies.  (The  black  rockfish  limit  is 
repeated  at  paragraph  IV.B.4.)   — 

BILUNG  CODE  3510-22-l> 


246 


rederal  Register /Vol.  65,  No.  2 /Tuesday,  January  4,  2000 /Rules  and  Regulations 


Tgble  5.  2000  Trip  Limits  1/  for  All  Open  Access  Gear  except  Exempted  Trawl  Gear 

Read  Section  IV.  A.  NMFS  Actions  before  using  this  table. 


line   Species/groups 


1      Mln<  ir  slop*  rockflsh 


Nxtti 


&)uth 


4      Spill  no*«-Soum 


POP 


Sablinsh  2/ 


No  1h  0(36' 


So  jth  or  36  • 


6 
7 
8 
9 
10 
11 
12 
13    ArraUtooUi 


Thoi  nyhaads  (longspin*  and  *hoi1sp<n«  combined) 


No  in  of  Pt.  Conception 


So  ith  o(  R.  Conception 


14    Doviirtola 


1 5    P«tr  il«  >ol« 


16 


Naai  -shora  flatfish 


17    "Otrsrnatrish  4; 


Mln<  r  Shelf  RockHsh 


N)rth 


Cam  iry 

N  irih" 


Wid(w 


JAN-rEB 


MAR-APR      I  MAV-JUKII  JUL?-AU(5|5EP-(5CT|     MW 


500  lb/ 2  months 


500  lb  /  2  months 


200  lb  /  month 


100  lb /month 


300  lb  /  day,  but  no  more 
than  2.100  tt)/ 2  months 


350  lb  /  day 


1 8    Shofeside  whiting 

19 

20 

21 

22 


Siuth 


WIO-Se'DCN  lat. 


South  of  36*00'  N.  lat. 


Suth 

...  „...„™™__.^...„... 


South  of  X'QCr  N.  lat 


23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34    Yell^wtail-North  5/ 


Nuth 
S  ijth" 


40'10.36'00'N  lat 


South  of  36'00'  N  lat 


35     Boc^cclo  -  South  S/ 
36 


40'10-36'00'N.  lat. 


South  of  X'OCr  N  lat 


37 

38    Chri|>«pper-South  5/ 

39 

40 


40*10-36*OON  lat. 


South  of  36*00*  N.  lat 


41     Cow^od  -  South  SI 
42 


♦0'10-36'OaN  lat. 


South  of  Se'DC  N  lat. 


43  __^ 

44  Minor  Nearshore  Rockfish 


CLOSED  3/ 
soib/day 


200  lb  /  month 


!2J 

7^ 


500  lb  /  2  months 


500  lb  /  2  months 


200  lb  /  month 


100  lb /month 


300  lb  /  day,    but  no  more 
than  2,100  lb/ 2  months 


350  lb  I  day 


CLOSED 
"soib/day" 


200  lb  /  month 


"CET 


500  lb  /  2  months 


500  lb  /  2  months 


200  lb  /  month 


too  lb /month 


300  lb  /  day,  but  no  more 
than  2,100  lb/ 2  months 


350  lb  /  day 


CLOSED 


50  lb  /  day 


200  lb  /  month 


(included  in  "other"  flatfish  limit) 


(included  in  "other"  flatfish  limit) 


(included  in  "other"  flatfish  limit) 


300  lb  /  month 


300  lb  /  month 


100  lb /month 


200  lb /month 


CLOSED 


CLOSED 


200  lb  /  month 


__           50lb/month 
"M"lb'/"month I"'" 'clOSED" 


CLOSED 


50lb/rtionth 


3.000  lb /month 


3.000  lb  /  month 


CLOSED 


CLOSED 


3,000  lb  /  month 


100  lb /month 


200  lb  /  month 


CLOSED 


2.000  lb  /  month 


CLOSED 


CLOSED 


200  lb  /  month 


CLOSED 


2.000  lb  /  month 


1  nsh  per  landing 


CLOSED 


CLOSED 


1  fish  per  landing 


45 
46 
47 

48 
49 

50 

51 


Suth 


Ling:od  7/ 


BILLING  CODE  351 0-:  2-C 


I0*10-36*0ff  N  lat 

South  of  36'66'Nlat" 


1 ,000  lb  /  2  nnonths,  of  which  no  more 

than  500  lb  may  be  species 

other  than  black  or  blue  rockfish  6/ 


550  lb  /  2  months 
CLOSED 


CLOSED 
"sso'ibri'trionths" 


CLOSED 


300  lb  /  month 


300  lb  /  month 


100  lb  /  month 
"jiod'ibrmonth" 


200  lb  /  month 


so  lb  /  month 
50  lb  /  nwnth 


50  lb  /  month 


3,000  lb  /  montn 


3,000  lb  /  month 


3.000  lb  /  month 


100  lb /month 


200  lb  /  month 


200  lb  /  month 


2,000  lb  /  month 


2.000  lb  /  month 


1  fish  per  landing 


1  fish  per  landing 


1 .000  lb  /  2  months,  of  which  no  more 

than  500  lb  may  be  species 

other  than  black  or  blue  rockfish  6/ 


..55<?..*..'..?..r^?f]l*.,. 
Ssbib  /  2  riion'ths 


400  lb  /  month 
size  limit  24  inches  north.  26  inches  south 


300  lb  /  month 


300  lb  /  month 


100  lb  /  month 


200  lb  /  month 


200  lb  /  month 


SO  lb  /  month 


50  lb  /  month 


50  lb  /  month 


3.000  lb  /  month 


3.000  lb  /  month 


3,000  lb  /  month 


100  lb  /  month 


200  lb  /  month 


200  lb  /  month 


2,000  lb  /  month 


2,000  lb  /  month 


1  fish  per  landing 


1  fish  per  landing 


1,000  lb/ 2  months, 
of  which  no  more  than  500  lb 
may  tie  species  other  than 
black  or  blue  rockfish  6/ 


550  lb  /  2  months 


550  lb  /  2  months 


CLOSED 


1/  Ti  ip  limits  apply  coastwide  unless  otherwise  specified    North  means  40*  10'  N  lat  to  the  US-Canada  border 

'So<  th"  means  40  10*  N  lat  to  the  US-Mexico  border. 

2/  !>  ere  is  no  size  limit  for  sablefish  taken  and  retained  with  nontrawl  gear  in  the  open  access  fishery 
Man:  igement  of  the  nontrawl  sablefish  fishery  is  descrit>ed  at  paragraph  IV  B  (2). 

3/  CI  >sed  nwans  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated  (see  l\/.A.(7)). 
4/  0  her  flatfish  means  all  flatfish  listed  at  50  CFR  660  302  except  those  in  this  Table  5  with  a  trip  limit 
5/  Yi  llowtail  rockfish  m  the  south  and  bocaccio.  chilipepper.  and  cowcod  rockfishes  in  the  north  are  included 

iti  the  trip  limits  for  minor  shelf  rockfish  in  the  appropnate  area 
6/  TI  e  "per  trip"  limit  for  black  rockfish  off  Washington  also  applies    See  paragraph  IV  8  (4) 
7/  Tpe  size  limit  for  lingcod  is  24  inches  (61  cm)  in  the  north  and  26  inches  (66  cm)  in  the  south,  total  length. 

To  c  invert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  In  one  kilogram. 
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(2)  Groundfish  taken  by  exempted 
trawl  gear  (e.g.,  by  vessels  engaged  in 
fishing  for  spot  and  ridgeback  prawns, 
California  halibut,  and  sea  cucumbers. 

(a)  Trip  limits.  No  more  than  300  lb 
(136  kg)  of  groundfish  may  be  taken  per 
vessel  per  fishing  trip.  Limits  and 
closures  in  Table  5  also  apply  and  are 
coimted  toward  the  300  lb  (136  kg) 
groundfish  limit.  In  any  landing  by  a 
vessel  engaged  in  fishing  for  spot  and 
ridgeback  prawns,  California  halibut,  or 
sea  cucumbers  with  exempted  trawl 
gear,  the  amount  of  groimdfish  landed 
may  not  exceed  the  amount  of  the  target 
species  landed,  except  that  the  amount 
of  spiny  dogfish  (Squalas  acanthias) 
landed  may  exceed  the  amount  of  target 
species  landed.  Spiny  dogfish  are 
limited  by  the  300  lb  (136  kg)  per  trip 
overall  groundfish  limit.  The  daily  trip 
limits  for  sablefish  and  thomyheads 
south  of  Pt.  Conception,  and  the  overall 
groundfish  "per  trip"  limit  may  not  be 
multiplied  by  the  number  of  days  of  the 
fishing  trip. 

(b)  State  law.  These  trip  limits  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(c)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  halibut  fishery  if: 

(i)  It  is  not  fishing  imder  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  (56  cm)  in 
total  length,  unless  it  weighs  4  pounds 
or  more  in  the  round,  3  and  one-half 
pounds  or  more  dressed  with  the  head 
on,  or  3  pounds  or  more  dressed  with 
the  head  off.  Total  length  means  the 
shortest  distance  between  the  tip  of  the 
jaw  or  snout,  whichever  extends  farthest 
while  the  mouth  is  closed,  and  the  tip 
of  the  longest  lobe  of  the  tail,  measured 
while  the  halibut  is  lying  flat  in  natural 
repose,  without  resort  to  any  force  other 
than  the  swinging  or  fanning  of  the 
tail." 

(d)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cuciunber  fishery  if: 

(i)  It  is  not  fishing  imder  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 


(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code  section 
8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  500  lb  (227  kg)  of  groundfish 
per  day,  multiplied  by  the  number  of 
days  of  the  fishing  trip,  but  not  to 
exceed  2,000  lb  (907  kg)  of  groundfish 
per  trip.  In  any  landing  by  vessels 
engaged  in  fishing  for  pink  shrimp,  the 
amount  of  groundfish  landed  may  not 
exceed  the  amount  of  pink  shrimp 
landed.  Retention  of  thomyheads  and 
lingcod  is  prohibited  in  months  when 
the  open  access  fishery  for  these  species 
is  closed.  [This  limit  may  be  revised 
before  the  pink  shrimp  fishery  starts  its 
next  season  in  April  2000.] 

D.  Recreational  Fishery 

(1)  California.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  California,  the  following  seasons  and 
bag  limits  apply: 

(a)  Rockfish. 

(i)  Seasons.  South  of  Cape  Mendocino 
and  north  of  36°  N.  lat.,  recreational 
fishing  for  rockfish  is  closed  from  March 
1  through  April  30.  South  of  36°  N.  lat., 
recreational  fishing  for  rockfish  is 
closed  fi-om  January  1  through  February 
29. 

(ii)  Bag  limits,  boat  limits,  hook  limits. 
In  times  and  areas  when  the  recreational 
season  for  rockfish  is  open,  there  is  a  3- 
hook  limit  per  fishing  line,  and  the  bag 
limit  is  10  rockfish  per  day  (excluding 
California  scorpionfish),  of  which  no 
more  than  3  may  be  bocaccio  [Sebastes 
paucispinis),  no  more  than  3  may  be 
canary  rockfish  (S.  pinniger),  and  no 
more  than  1  may  be  cowcod  (S.  levis). 
There  is  a  per-boat  limit  of  2  cowcod. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(iii)  Size  limits.  The  following 
rockfish  size  limits  apply:  bocaccio  may 
be  no  smaller  than  10  inches  (25  cm), 
cabezon  [Scorpaenichthys  marmoratus) 
may  be  no  smaller  than  14  inches  (36 
cm),  kelp  greenling  [Hexagramnxos 
decagrammus)  may  be  no  smaller  than 
12  inches  (30  cm),  and  California 
scorpionfish  [Scorpaena  guttata)  may  be 
no  smaller  than  10  inches  (25  cm). 

(iv)  Dressing/Fileting.  Rockfish  skin 
may  not  be  removed  when  fileting  or 
otherwise  dressing  rockfish  taken  in  the 
recreational  fishery.  Cabezon  taken  in 
the  recreational  fishery  may  not  be 
fileted  at  sea. 


(b)  Lingcod.  South  of  Cape  Mendocino 
and  north  of  36°  N.  lat..  recreational 
fishing  for  lingcod  is  closed  from  March 
1  through  April  30.  South  of  36°  N.  lat.. 
recreational  fishing  for  lingcod  is  closed 
from  January  1  through  February  29.  In 
times  and  areas  when  the  recreational 
season  for  lingcod  is  open,  there  is  a  3- 
hook  limit  per  fishing  line,  and  the  bag 
limit  is  2  lingcod  per  day,  which  may 
be  no  smaller  than  26  inches  (66  cm) 
TL.  Multi-day  limits  are  authorized  by 
a  valid  permit  issued  by  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  Eire:  1  lingcod  per 
day,  which  may  be  no  smaller  than  24 
inches  (61  cm)  and  no  larger  than  34" 
(86  cm)  TL;  and  10  rockfish  per  day,  of 
which  no  more  than  3  may  be  canary 
rockfish. 

(3)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  following  seasons 
and  bag  limits  apply: 

(a)  Rockfish.  Tnere  is  a  rockfish  bag 
limit  of  no  more  than  10  rockfish  per 
day,  of  which  no  more  than  2  may  be 
canary  rockfish  and  no  more  than  2  may 
be  yelloweye  rockfish  (S.  ruberrimus). 

(b)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  Januar)'  1 , 
2000  and  March  31,  2000,  and  between 
November  1,  2000  and  December  31, 
2000.  When  the  recreational  season  for 
lingcod  is  open,  there  is  a  bag  limit  of 

1  lingcod  per  day,  which  may  be  no 
smaller  than  24  inches  (61  cm)  TL. 

V.  Washington  Coastal  Tribal  Fisheries 

In  late  1994,  the  U.S.  government 
formally  recognized  that  the  four 
Washington  Coastal  Tribes  (Makah, 
Quileute,  Hoh,  and  Quinault)  have 
treaty  rights  to  fisl\,for  groundfish,  and 
concluded  that,-  in  general  terms,  the 
quantification  of  those  rights  is  50 
percent  of  the  harvestable  surplus  of 
groundfish  available  in  the  tribes'  usual 
and  accustomed  (U  and  A)  fishing  areas 
(described  at  50  CFR  660.324). 

A  tribal  allocation  is  subtracted  from 
the  species  OY  before  limited  entry  and 
open  access  allocations  are  derived.  The 
treaty  tribal  fisheries  for  sablefish,  black 
rockfish,  and  whiting  are  separate 
fisheries,  not  governed  by  the  limited 
entry  or  open  access  regulations  or 
allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

The  tribal  allocation  for  black  rockfish 
is  the  same  in  2000  as  in  1999.  The 
tribal  allocation  for  sablefish  remains  at 
10  percent  of  the  landed  catch  OY  and 
is  the  same  as  in  1999  at  713  mt. 
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In  1996  the  Makah  instituted  a 
subproceeding  in  U.S.  v.  Washington, 
Civil  No.  9213-Phase  I,  Subproceeding 
No.  96-2,  regarding  their  treaty  right  to 
whiting,  including  the  issue  of  the 
appropriate  quantification  of  that  right. 
The  quantification  issue  has  not  yet 
been  resolved  through  litigation  or 
settlement.  Taking  into  account  the 
existing  case  law  in  U.S.  v.  Washington, 
the  proposal  and  supporting  arguments 
of  the  Makah  tribe,  the  Hoh  proposal, 
the  comments  from  the  Council  and  the 
public,  and  the  existing  uncertainty 
surrounding  the  appropriate 
quantification  described  above,  NMFS  is 
allocating  32,500  mt  again  in  2000  to  the 
coastal  tribes.  NMFS  anticipates  that, 
based  on  the  tribal  proposals,  the  Hoh 
tribe  will  harvest  up  to  2000  mt  and  the 
Makah  tribe  will  harvest  the  remainder 
of  the  allocation.  This  2000  amount  of 
32,500  mt  is  not  intended  to  set  a 
precedent  regarding  either 
quantification  of  the  Makah  or  Hoh 
treaty  rights  or  future  allocations.  NMFS 
will  continue  to  attempt  to  negotiate  a 
settlement  in  U.S.  v.  Washington 
regarding  the  appropriate  quantification 
of  the  treaty  right  to  whiting.  If  an 
appropriate  methodology  or  allocation 
cannot  be  developed  through 
negotiations,  the  allocation  will 
ultimately  be  resolved  through 
litigation. 

For  some  species  on  which  the  tribes 
have  a  modest  harvest,  no  specific 
allocation  has  been  determined.  Rather 
than  try  to  reserve  specific  allocations 
for  the  tribes,  which  may  not  be  needed 
by  the  tribes,  NMFS  is  establishing  trip 
limits  recommended  by  the  tribes  and 
the  Council  to  accommodate  modest 
tribal  fisheries.  For  lingcod,  all  tribal 
fisheries  will  be  restricted  to  300  lb  (126 
kg)  per  trip.  Tribal  fisheries  are  not 
expected  to  take  more  than  2  mt  of 
lingcod  in  2000.  For  the  Sebastes 
complex  and  other  rockfish  species,  the 
2000  tribal  longline  and  trawl  fisheries 
will  operate  under  trip  and  cumulative 
limits.  Tribal  fisheries  will  operate 
under  300  lb  (136  kg)  "per  trip"  limits 
each  for  canary  rockfish  and  for 
thomyheads,  and  under  the  same  trip 
limits  as  the  limited  entry  fisheries  for 
all  other  rockfish.  A  300  lb  (136  kg) 
canary  rockfish  trip  limit  is  expected  to 
result  in  landings  of  10,000-15,000  lb 
(5-7  mt).  A  300  lb  (136  kg)  thomyhead 
limit  is  expected  to  result  in  landings  of 
9.000-10,000  lb  (4-5  mt).  Because  of  the 
small  expected  tribal  groundfish  catch, 
it  is  not  anticipated  that  tribal  trip  limits 
will  be  reduced  during  the  year  imless 
OY's  are  achieved,  or  unless  inseason 
catch  statistics  demonstrate  that  the 
tribes  have  taken  half  of  the  available 


harvest  in  the  tribal  U  and  A  fishing 
areas. 

The  Assistant  Administrator  (AA) 
announces  the  following  tribal 
allocations  for  2000,  including  those 
that  are  the  same  as  in  1999.  Trip  limits 
for  certain  species  were  reconunended 
by  the  tribes  and  the  Council  and  are 
specified  here  with  the  tribal 
allocations: 

A.  Sablefish 

The  tribal  allocation  is  713  mt,  10 
percent  of  the  OY. 

B.  Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
HG  of:  20,000  lb  (9,072  kg)  north  of 
Cape  Alava  (48°09'30"  N.  lat.)  and 
10,000  lb  (4,536  kg)  between 
Destruction  Island  (47°40'00"  N.  lat.) 
and  Leadbetter  Point  (46°38'10"  N.  lat.). 

(2)  Thomyheads  are  subject  to  a  300 
lb  (136  kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300  lb  (136  kg)  trip  limited. 

(4)  As  published  in  this  notice.  The 
limits  will  not  change  unless  the  tribal 
limits  are  separately  changed. 

C.  Lingcod 

Lingcod  are  subject  to  a  300  lb  (136 
kg)  trip  limit. 

D.  Pacific  whiting 

The  tribal  allocation  is  32,500  mt. 
Classification 

The  final  specifications  and 
management  measures  for  2000  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act  and  50  CFR  parts  600  and  660 
subpart  G  (the  regulations  implementing 
the  FMP). 

This  package  of  specifications  and 
management  measures  is  a  delicate 
balance  designed  to  allow  as  much 
harvest  of  healthy  stocks  as  possible, 
while  protecting  overfished  and  other 
depressed  stocks.  Delay  in 
implementation  of  the  measures  could 
upset  that  balance  and  cause  harm  to 
some  stocks  and  it  could  require 
imnecessarily  restrictive  measures  later 
in  the  year  to  make  up  for  the  late 
implementation.  Much  of  the  data 
necessary  for  these  specifications  and 
management  measures  came  from  the 
current  fishing  year.  Because  of  the 
timing  of  the  receipt,  development, 
review,  and  analysis  of  the  fishery 
information  necessary  for  setting  the 
initial  specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  2000  fishing  year,  the  AA  has 
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determined  that  there  is  good  cause 
under  5  U.S.C.  553(b)(B)  to  waive  prior 
notice  and  opportunity  for  public 
comment  for  the  specifications  and 
management  measures.  Amendment  4  to 
the  FMP,  implemented  on  January  1, 
1991,  recognized  these  timeliness 
considerations  and  set  up  a  system  by 
which  the  interested  public  is  notified, 
through  Federal  Register  publication 
and  Council  mailings,  of  meetings  and 
of  the  development  of  these  measures 
and  is  provided  the  opportimity  to 
comment  during  the  Council  process. 
The  public  participated  in  GMT, 
Groundfish  Advisory  Subpanel, 
Scientific  and  Statistical  Committee, 
and  Council  meetings  in  September  and 
November  1999  where  these 
recommendations  were  formulated. 
Additional  public  comments  on  the 
specifications  and  management 
measures,  including  the  emergency  rule 
will  be  accepted  for  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

There  is  no  time  burden  for  the  public 
to  come  into  compliance  with  the 
harvest  specifications  and  most 
management  measures  designed  to 
achieve  those  specifications  that  are 
announced  by  this  rule.  Although  some 
fishers  may  need  to  obtain  some  new 
gear  components  in  order  to  access 
some  species,  other  species  are  available 
using  gear  as  currently  configured.  In 
addition,  the  Council  was  advised  that 
the  industry  should  be  able  to  obtain  the 
necessary  gear  in  a  timely  maimer.  As 
described  above,  the  interested  public 
has  participated  in  the  Council  process 
to  formulate  these  regulations.  The 
Council  has  provided  information  to  the 
industry  on  the  above  management 
measures  and  specifications  through  the 
newsletters  that  it  sends  to  fishery 
participants,  and  NMFS  has  provided 


notice  through  the  U.S.  Coast  Guard 
Notice  to  Mariners,  and  Washington, 
Oregon,  and  California  also  disseminate 
information.  Therefore,  the  AA  finds, 
under  5  U.S.C.  553(d)(3),  as  applicable, 
that  it  would  be  unnecessary  or  contrary 
to  the  public  interest  to  delay  for  30 
days  the  effective  date  of  the 
specifications  and  management 
measures. 

The  AA  also  finds  that  meeting 
rebuilding  goals  for  overfished  stocks 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
the  opportimity  for  public  comment, 
pursuant  to  authority  set  forth  at  U.S.C. 
553(b)(B),  as  such  procedm-es  would  be 
impracticable.  Similarly,  the  need  to 
implement  the  emergency  regulations 
portions  of  this  docmnent  in  a  timely 
manner  to  coincide  with  the  start  of  the 
2000  fishing  season  on  January  1, 
constitutes  good  cause  imder  authority 
contained  in  5  U.S.C.  553(d)(3).  not  to 
delay  for  30  days  the  effective  date  of 
the  emergency  regulations. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
the  annucd  specifications  and 
management  measures,  or  for  the 
emergency  rule  portion  of  this  action  by 
5  U.S.C.  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  not  applicable. 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  Endangered  Species  Act 
on  August  10,  1990,  November  26,  1991, 
August  8,  1992,  September  27, 1993, 
and  May  14,  1996,  and  a  new  BO  was 
forwarded  for  signature  along  with  this 
action,  and  was  signed  on  December  15, 
1999.  This  action  pertains  to  the  effects 
of  the  groundfish  fishery  on  chinook 


salmon  (Puget  Sound,  Snake  River 
spring/simuner,  Snake  River  fall,  upper 
Columbia  River,  lower  Columbia  River, 
upper  Willamette  River,  Sacramento 
River  winter.  Central  Valley,  California 
coastal),  chum  salmon  (Hood  Canal, 
Columbia  River),  sockeye  salmon  (Snake 
River,  Ozette  Lake),  steelhead  (upper, 
middle  and  lower  Columbia  River, 
Snake  River  Basin,  upper  Willamette 
River,  central  California,  south-central 
California,  southern  California),  and 
Umpqua  River  cutthroat  trout.  The  BOs 
have  concluded  that  implementation  of 
the  FMP  for  the  Pacific  Coast  groundfish 
fishery  is  not  expected  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

An  Envirorunental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1982 
and  Supplemental  EISs  were  prepared 
for  Amendments  4  (1990)  and  6  (1992) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
alternatives  considered  and  the 
environmental  impacts  of  the  actions  in 
this  notice  are  not  significantly  different 
than  those  considered  in  either  the  EIS 
or  SEISs  for  the  FMP.  and  the  actions 
fall  within  the  scope  of  these  analyses. 
An  environmental  assessment  (EA) 
prepared  by  the  Council  for  the  2000 
annual  specifications^  and  management 
measures  was  the  basis  for  this 
conclusion. 

Dated:  December  23,  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-33966  Filed  12-27-99:  4:10  poll 
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SUMMARY:  This  i  locument  proposes  the 
adoption  of  a  n«  w  airworthiness 
directive  (AD)  t  lat  is  applicable  to 
certain  Boeing  >  77  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  to  ddtect  cracking  of  the 
fastener  holes  ci  >mmon  to  the  upper 
wing  skins  and  railing  edge  panels  of 
both  wings,  and  corrective  actions,  if 
necessary.  This  proposal  also  would 
require  coldwooc  of  the  fastener  holes 
and  installation  of  new  or  serviceable 
fasteners.  This  proposal  is  prompted  by 
a  report  indicating  that  fatigue  cracks 
have  been  foundl  in  the  upper  wing  skin 
of  both  wings.  'Dhe  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fatigue  cracking  of  the  upper 
wing  skin,  whic  b  could  result  in 
reduced  structu  :al  integrity  of  the  wing. 
DATES:  Commec  ts  must  be  received  by 
February  18,  20)0. 
ADDRESSES:  Sub  mit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rule!  Docket  No.  99-NM- 
346-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwee  i  9:00  a.m.  and  3:00 
p.m.,  Monday  tl  trough  Friday,  except 
Federal  holiday  >. 

The  service  ii  formation  referenced  in 
the  proposed  ru  e  may  be  obtained  from 
Boeing  Commei  cial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Tl  is  information  may  be 


examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2772;  fax  (425) 
227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regtilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  99-NM-346-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-346-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  fatigue  cracks  have  been 
found  in  the  upper  wing  skin  of  both 


wings  on  a  Boeing  Model  777  test 
airplane.  During  fatigue  testing  of  the 
airplane,  two  cracks  were  detected  at 
80,813  flight  cycles.  Both  cracks  were 
detected  at  the  tab  out  for  the  outboard 
support  fitting  of  the  main  landing  gear 
beam.  The  crack  found  on  the  left  upper 
wing  skin  was  1.5  inches  in  length,  and 
the  crack  found  in  the  right  upper  wing 
skin  was  5.1  inches  in  length. 
Examination  of  the  cracked  parts  was 
inconclusive  as  to  when  the  cracks  had 
initiated.  Such  fatigue  cracking,  if  not 
detected  and  corrected,  could  result  in 
reduced  structxu^l  integrity  of  the  wing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
57A0022,  dated  August  26,  1999,  which 
describes  procedures  for  a  one-time 
eddy  current  inspection  to  detect 
cracking  of  the  fastener  holes  common 
to  the  upper  wing  skins  and  trailing 
edge  panels  of  both  wings,  and 
corrective  actions,  if  necessary.  The 
corrective  actions  involve  rework  and 
re-inspection  of  the  fastener  hole. 
Additionally,  for  any  fastener  hole  that 
may  require  rework  and  re-inspections, 
the  corrective  actions  also  involve 
measurement  of  the  fastener  hole 
diameter  and  edge  margin  to  ensure 
specific  limits  are  maintained.  The  alert 
service  bulletin  also  describes 
procedures  for  coldwork  of  the  fastener 
holes  and  installation  of  new  or 
serviceable  fasteners.  Accomplishment 
of  the  actions  specified  in  the  alert 
service  bulletin  is  intended  to 
adequately  address  the  identified  imsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Alert  Service  Bulletin 

Operators  should  note  that,  although 
the  alert  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  conditions,  this 
proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
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accordance  with  a  method  approved  by 
theFAA. 

Cost  Impact 

There  are  approximately  82  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  33 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  13  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  bom-. 
Required  parts  would  cost 
approximately  $216  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $32,868,  or  $996  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  Iiot  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pm-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-346-AD. 

Applicability:  Model  777  series  airplanes 
having  line  numbers  1  through  119  inclusive, 
except  line  numbers  94,  t02, 104,  and  118, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  upper 
wing  skin,  which  could  result  in  reduced 
structural  integrity  of  the  wing,  accomplish 
the  following: 

Eddy  Current  Inspection  of  Fastener  Holes 

(a)  Prior  to  the  accumulation  of  16,000  total 
flight  cycles  or  40,000  total  flight  hours, 
whichever  occurs  earlier,  perform  a  one-time 
eddy  current  inspection  to  detect  cracking  of 
the  fastener  holes  common  to  the  upper  wing 
skins  and  trailing  edge  panels  of  both  wings, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  777-57A0022,  dated  August  26, 
1999. 

Rework  and  Re-Inspection  of  Fastener  Hole 

(b)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  oversize  the 
fastener  hole  and  perform  additional  eddy 
current  inspections  to  detect  cracking  of  the 
fastener  holes  until  all  cracking  is  no  longer 
detectable  by  means  of  eddy  current 
inspection.  Perform  the  actions  in  accordance 
with  Boeing  Alert  Service  Bulletin  777- 
57A0022,  dated  August  26,  1999.  Prior  to 
further  flight,  oversize  the  fastener  hole  an 
additional  Vaz-inch  minimum  and  measure 
the  starting  hole  diameter  and  edge  margin  of 
the  fastener  hole,  in  accordance  with  the  alert 
service  bulletin. 

(1)  If  the  fastener  hole  diameter  or  the  edge 
margin  of  any  fastener  hole  is  not  within  the 
limits  specified  in  the  alert  service  bulletin, 
prior  to  further  flight,  repair  in  accordance 


with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate,  or  a 
Boeing  Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  FAA  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

(2)  If  the  fastener  hole  diameter  and  edge 
margin  of  all  the  fastener  holes  are  within  the 
limits  specified  in  the  alert  service  bulletin, 
prior  to  further  flight,-  accomplish  the 
requirements  of  paragraph  (c)  of  this  AD. 

Coldwork  of  Fastener  Holes 

(c)  If  no  cracking  is  detected  during  the 
eddy  current  inspection  required  by 
paragraph  (a),  or  the  fastener  hole  diameter 
and  edge  margin  of  all  the  fastener  holes  are 
within  the  limits  required  by  paragraph  (b)  of 
this  AD,  prior  to  further  flight,  coldwork  the 
fastener  holes  and  install  new  or  serviceable 
fasteners,  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-57A0022,  dated  August 
26,  1999. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and.  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  28,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-50  Filed  1-3-00;  8:45  am) 
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(NPRM). 


SUMMARY:  This  locument  proposes  the 
adoption  of  a  m  w  airworthiness 
directive  (AD)  t  lat  is  applicable  to 
certain  Fokker  1  dodel  F27  Mark  050. 
200,  500,  and  6110  series  airplanes.  This 
proposal  would  require  installation  of 
certain  componmts,  and  revisions  of  the 
Airplane  Flight  Manual.  This  action  is 
necessary  to  pr<  vent  undetected  failures 
of  the  horizontal  and  T^ertical  stabilizer 
de-icing  systemi  which  could  result  in 
reduced  controlability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsai  b  condition. 
DATES:  Commei  ts  must  be  received  by 
Februarys,  200). 

ADDRESSES:  Sub  mit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Direct  )rate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
186-AD,  1601  Und  Avenue,  SW., 
Renton,  Washiugton  98055-4056. 
Comments  may 'be  inspected  at  this 
location  betweeli  9:00  a.m.  and  3:00 
p.m.,  Monday  tlirough  Friday,  except 
Federal  holiday  s. 

The  service  ii  formation  referenced  in 
the  proposed  nme  may  be  obtained  from 
Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  NieuwVennep,  the 
Netherlands.  Ttis  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Marlenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplme  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  tellephone  (425)  227-2110; 
fax  (425)  227-1  149. 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-186-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NHlMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-186-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Fokker  Model  F27  Mark  050,  200,  500, 
and  600  series  airplanes.  The  RLD 
advises  that  it  has  received  reports  of 
malfunctions  of  the  tail  de-icing  system, 
in  which  one  or  more  sections  of  the  de- 
icing  boots  failed  to  inflate  during  icing 
conditions.  The  de-icing  system  did  not 
provide  a  monitoring  capability  that 
would  advise  the  flight  crew  in  the 
event  of  a  failure  of  the  system.  Later, 
following  the  installation  of  a 
monitoring  function  in  the  de-icing 
system  on  some  ciirplanes,  operators 
have  reported  occasional  nuisance 
warnings  caused  by  failure  of  a  pressure 
switch  in  the  monitoring  system.  These 
conditions,  if  not  corrected,  could  result 
in  undetected  failures  of  the  horizontal 
and  vertical  stabilizer  de-icing  system, 
and  consequent  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletins 
F27/30-^4,  dated  February  20,  1998  (for 
Model  F27  Mark  200,  500,  and  600 
series  airplanes),  and  SBF50-3t>-025, 
Revision  2,  dated  October  21,  1998  (for 
Model  F27  Mark  050  series  airplanes). 
These  service  bulletins  describe 
procedures  for  installation  of  a 
dedicated  monitoring  system  for  the 
horizontal  and  vertical  stabilizer  de- 
icing  system.  Service  Bulletin  F27/30- 
44  references  Fokker  F27  Manual 
Change  Notification  (MCNO)  F2  7-004, 
dated  February  10, 1998,  and  Service 
Bulletin  SBF50-30-25,  Revision  2, 


references  Fokker  F50  MCNO  F50-001. 
dated  October  23,  1997.  These  MCNO's 
describe  Airplane  Flight  Manual  (AFM) 
revisions  to  be  accomplished  following 
installation  of  the  monitoring  system. 
The  AFM  revisions  provide  instructions 
to  the  flight  crew  regarding  operation  of 
the  airplane  in  the  event  of  a  failure  of 
the  de-icing  system. 

Fokker  also  has  issued  Service 
Bulletins  F2  7/30-45  (for  Model  F27 
Mark  200,  500,  and  600  series  airplanes) 
and  SBF50-30-026  (for  Model  F27  Mark 
050  series  airplanes),  both  dated  August 
11,  1999.  These  service  bulletins 
describe  procedures  for  installation  of  a 
modified  pressure  switch  in  the 
monitoring  system  for  the  horizonted 
and  vertical  stabilizer  de-icing  system. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  these  service  bulletins  as 
mandatory  and  issued  Dutch 
airworthiness  directives  1998-019/2 
and  1997-113/3,  both  dated  June  18, 
1999,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  information  described 
previously.  The  proposed  AD  also 
would  require,  for  certain  Model  F27 
Mark  050  series  airplanes,  an  AFM 
revision  for  checks  of  the  de-icing 
system  prior  to  flights  into  known  or 
forecast  icing  conditions. 
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Differences  Between  Proposed  Rule  and 
Dutch  Airworthiness  Directives 

The  proposed  AD  would  differ  from 
the  parallel  Dutch  airworthiness 
directives  in  that  it  would  not  require  a 
revision  to  the  Master  Minimum 
Equipment  List  (MMEL)  to  allow 
dispatch  with  the  monitoring  system  of 
the  tail  de-icing  system  deactivated,  but 
would  require  installation  of  the 
modified  pressure  switch  within  18 
months  after  the  effective  date  of  the 
AD.  Due  to  concerns  of  an  insufficient 
quantity  of  modiHed  pressure  switches, 
the  Dutch  airworthiness  directives 
specify  amendment  of  the  MMEL  for 
deactivation  of  the  de-icing  monitoring 
system  if  the  existing  pressure  switches 
fail,  and  specify  installation  of  the 
modified  switches  "within  10  days  after 
they  become  available."  However,  after 
further  discussion  with  the 
manufacturer,  the  FAA  has  been 
advised  that  an  adequate  nimiber  of 
modified  pressure  switches  will  be 
available  to  support  installation  within 
an  18-month  compliance  time.  The  FAA 
has  determined  that  requiring  the 
concurrent  installation  of  the  de-icing 
monitoring  system  and  the  modified 
pressure  switches  is  appropriate  to 
address  the  identified  imsafe  condition. 

Cost  Impact 

The  FAA  estimates  that  37  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hoiu  per  airplane  to  accomplish  the 
proposed  AFM  revision  for  operation  of 
the  airpleine  in  the  event  of  a  failiue  of 
the  de-icing  system,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this 
proposed  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $2,220,  or 
$60  per  airplane. 

It  would  take  approximately  125  work 
hours  per  airplane  to  accomplish  the   . 
proposed  installations,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $11,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  installations  on  U.S. 
operators  is  estimated  to  be  $684,500,  or 
$18,500  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

None  of  the  Model  F27  Mark  050 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  Should  an 
affected  airplane  be  imported  and 


placed  on  the  U.S.  Register  in  the  future, 
it  would  take  approximately  1  work 
hoiu  per  airplane  to  accomplish  the 
proposed  AFM  revision  for  checks  of 
the  de-icing  system,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this 
proposed  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V:  Docket  98-NM-186- 
AD. 
Applicability:  Model  F27  Mark  050  series 
airplanes  as  listed  in  Fokker  Service  Bulletin 
SBF50-30-025,  Revision  2,  dated  October  21, 


1998:  and  Model  F27  Mark  200.  500,  and  600 
series  airplanes,  serial  numbers  10603 
through  10692  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  a-ssessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undetected  failures  of  the 
horizontal  and  vertical  stabilizer  de-icing 
system,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

AFM  Revision  (Mark  050  Airplanes) 

(a)  For  Model  F27  Mark  050  series 
airplanes  on  which  a  de-icing  distributor 
valve  heating  system  has  not  been  installed 
(Reference  Fokker  Service  Bulletin  SBF50- 
30-024):  Within  10  days  after  the  effective 
date  of  this  AD.  revise  the  Limitations  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  into  the  AFM. 

"PRE-FLIGHT  INSPECTION  PROCEDURE 
FOR  FLIGHTS  INTO  KNOWN  OR 
FORECAST  ICING  CONDITIONS 

•  Cycle  the  airframe  de-icing  system  twice 
through  the  Manual  1  and  2  position  during 
ground  operation. 

•  Visually  check  the  tailplane  leading  edge 
de-icing  boots  for  inflation." 

Installations  and  AFM  Revision  (Mark  050 
Aiqilanes) 

fb)  For  Model  F27  Mark  050  series 
airplanes:  Within  18  months  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1)  Install  a  monitoring  system  for  the 
horizontal  and  vertical  stabilizer  de-icing 
system  in  accordance  wfith  Fokker  Service 
Bulletin  SBF50-30-025,  Revision  2,  dated 
October  21.  1998.  Prior  to  further  flight 
thereafter,  revise  the  FAA-approved  AFM  to 
incorporate  the  flight  manual  changes 
described  in  Fokker  Manual  Change 
Notification  (MCNO)  F50-001,  dated  October 
23,  1997.  Following  accomplishment  of  the 
installation,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

(2)  Install  a  modified  pressure  switch  in 
the  monitoring  system  in  accordance  with 
Fokker  Service  Bulletin  SBF50-30-026. 
dated  August  11,  1999. 
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14  CFR  Part  39 

[Docket  No.  98-rf/l-211-AD] 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300,  A310,  and 
A300-600  series  airplanes.  This 
proposal  would  require  repetitive  eddy 
current  inspections  to  detect  cracking 
on  the  door  edge  frames  of  the  fuselage 
bulk  cargo  compartment,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  cracks 
in  the  door  edge  frames  of  the  fuselage 
bulk  cargo  compartment,  which  could 
result  in  reduced  structural  integrity  of 
the  airframe. 

DATES:  Comments  must  be  received  by 
February  3,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
211-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  ifivited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-211-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-211-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300,  A310,  and  A300-600 
series  airplanes.  The  DGAC  advises  that, 
diu-ing  routine  maintenance  on  a  Model 
A300  series  airplane,  stress  corrosion 
induced  cracks  were  foimd  in  door  edge 
frames  FR67  and  FR69  of  the  bulk  cargo 
compartment  between  stringers  33  and 
48  (right-hand  side).  This  condition,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  airframe. 

The  subject  door  edge  frames  on 
Airbus  Model  A310  and  A300-600 
series  airplanes  are  identical  to  those  on 
the  affected  Airbus  Model  A300  series 
airplanes.  Therefore,  all  of  these 
airplanes  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A300-53-0339.  Revision  1,  dated  July 
28,  1998,  including  Appendix  01  (for 
Model  A300  series  airplanes);  A310-53- 
2106  (for  Model  A310  series  airplanes), 
dated  October  2,  1997,  including 
Appendix  01;  and  A300-53-6114,  dated 
October  2,  1997,  including  Appendix  01 
(for  Model  A300-600  series  airplanes). 
These  service  bulletins  describe 
procedures  for  a  one-time  eddy  current 
inspection  to  detect  cracks  in  the  door 
edge  frames  of  the  bulk  cargo 
compartment,  and  repair  of  the  door 
edge  frame,  if  necessary.  The  service 
bulletins  also  describe  procedures  for 
reporting  the  results  of  the  inspection  to 
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Airbus.  The  DGAC  classified  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
98-123-245(8),  dated  March  11,  1998, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Reguladons  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 
This  proposed  AD  also  would  provide 
for  optional  terminating  action  for  the 
repetitive  inspections. 

The  FAA  has  determined  that  the 
repetitive  inspections  proposed  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action.  In  making  this  determination, 
the  FAA  considers  that,  in  the  case  of 
this  proposed  AD,  long-term  continued 
operational  safety  will  be  adequately 
assured  by  accomplishing  the  repetitive 
inspections  to  detect  cracking  before  it 
represents  a  hazard  to  the  airplane. 

DifiTerences  Between  Proposed  Rule  and 
Foreign  Airworthiness  Directive 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directive  in  that  it  would  require  the 
eddy  current  inspection  to  be  repeated 
at  intervcds  not  to  exceed  5  years.  The 
FAA  has  determined  that,  because  of  the 
unpredictable  nature  of  stress  corrosion 
induced  crack  propagation,  repetitive 
inspections  are  necessary.  In  addition, 
the  DGAC  has  informed  the  FAA  that  it 
may  consider  revising  its  airworthiness 
directive  to  also  require  repetitive  eddy 
current  inspections. 

Operators  also  should  note  that, 
unlike  the  parallel  French  airworthiness 


directive,  this  proposed  AD  would  not 
permit  further  flight  if  cracks  are 
detected  in  the  door  edge  frames.  The 
FAA  has  determined  that,  because  of  the 
safety  implications  and  consequences 
associated  with  such  cracking,  any 
subject  door  edge  frame  that  is  foimd  to 
be  cracked  must  be  repaired  prior  to 
further  flight. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that  are 
required  by  this  proposed  AD  will 
enable  the  manufacturer  to  obtain  better 
insight  into  the  natiu'e,  cause,  and 
extent  of  the  cracking,  and  eventually  to 
develop  final  action  to  address  the 
unsafe  condition.  Once  final  action  has 
been  identified,  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  126  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figiues,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $15,120.  or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govjinunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  98-NM-211-AD. 

Applicability:  Model  A300  series  airplanes 
on  which  Airbus  Modification  2140 
(reference  Airbus  Service  Bulletin  A300-53- 
109)  has  been  accomplished:  and  Model 
A310  and  A300-600  series  airplanes,  except 
those  airplanes  on  which  Airbus 
Modification  5438  was  accomplished  during 
production;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracks  in  the  door 
edge  frames  of  the  bulk  cargo  compartment, 
which  could  result  in  reduced  structural 
integrity  of  the  airframe,  accomplish  the 
following: 

Repetitive  Inspections 

(a)  Perform  an  eddy  current  inspection  to 
detect  cracking  in  the  inner  and  outer  flanges 
on  the  door  edge  frames  of  the  fuselage  bulk 
cargo  compartment,  in  accordance  with 
Airbus  Service  Bulletins  A300-53-0339. 
Revision  1.  dated  July  28.  1998.  including 
Appendix  01  (for  Model  A300  series 
airplanes);  A310-53-2106,  dated  October  2, 
1997,  including  Appendix  01  (for  Model 
A310  series  airplanes);  or  A300-53-6114. 
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appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Intematioqal  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-123- 
245(B),  dated  March  11,  1998. 

Issued  in  Renton,  Washington,  on 
December  28,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-^8  Filed  1-3-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  216 
[Docket  No.  99N-4490] 

Additions  to  the  List  of  Drug  Products 
That  Have  Been  Withdrawn  or 
Removed  From  the  Market  for  Reasons 
of  Safety  or  Effectiveness 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  add  two  drug 
products  to  the  list  of  drug  products  that 
may  not  be  used  for  pharmacy 
compoimding  under  the  exemptions 
provided  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  because  they 
have  had  their  approval  withdrawn  or 
were  removed  from  the  market  because 
the  drug  product  or  its  components  have 
been  found  to  be  unsafe  or  not  effective. 
DATES:  Written  comments  must  be 
received  on  or  before  March  20,  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

President  Clinton  signed  the  Food  and 
Drug  Administration  Modernization  Act 
(Public  Law  105-115)  into  law  on 
November  21, 1997.  One  of  the  issues 
addressed  in  the  legislation  is  the 
applicability  of  the  act  to  the  practice  of 
pharmacy  compoimding.  Compounding 
involves  a  process  whereby  a 
pharmacist  or  physician  combines, 
mixes,  or  alters  ingredients  to  create  a 
customized  medication  for  an 
individual  patient.  Section  127  of  the 
Modernization  Act,  which  adds  section 
503A  to  the  act  (21  U.S.C.  353a), 
describes  the  circumstances  imder 
which  compounded  drugs  qualify  for 
exemptions  from  certain  adulteration, 
misbranding,  and  new  drug  provisions 
of  the  act  (i.e.,  sections  501(a)(2)(B), 
502(f)(1),  and  505  of  the  act  (21  U.S.C. 
351(a)(2)(B),  352(f)(1),  and  355)). 

Section  503A  of  the  act  contains 
several  conditions  that  must  be  satisfied 
for  pharmacy  compounding  to  qualify 
for  the  exemptions.  One  of  the 
conditions  is  that  the  licensed 
pharmacist  or  licensed  physician  does 
not  "compound  a  drug  product  that 
appears  on  a  list  published  by  the 
Secretary  in  the  Federal  Register  of  drug 
products  that  have  been  withdrawn  or 
removed  from  the  market  because  such 
drug  products  or  components  of  such 
drug  products  have  been  found  to  be 
unsafe  or  not  effective." 

n.  Rulemaking  to  Establish  the  List 

In  the  Federal  Register  of  October  8, 

1998  (63  FR  54082),  we  proposed  the 
original  list  of  drug  products  that  have 
had  their  approval  withdrawn  or  were 
removed  from  the  market  because  the 
drug  product  or  its  components  have 
been  found  to  be  unsafe  or  not  effective. 
We  published  the  original  list  as  a  final 
rule  in  the  Federal  Register  of  March  8, 

1999  (64  FR  10944).  You  may  wish  to 
read  these  documents  for  additional 
information  about  the  list.  The  two 
Federal  Register  documents  may  be 
found  on  the  Center  for  Drug  Evaluation 
and  Research's  website  at  http:// 
www.fda.gov/cder/pharmcomp/ 
default.htm  or  the  Government  Printing 
Office's  website  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

The  list  was  codified  as  §  216.24  of 
Title  21  in  the  Code  of  Federal 
Regulations  (CFR)  (21  CFR  216.24).  This 
is  the  fipst  time  we  have  proposed  to 
amend  the  list. 

m.  Description  of  this  Proposed  Rule 

We  are  proposing  that  the  drug 
products  described  below  be  added  to 
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the  list  of  drug  products  that  have  had 
their  approval  withdrawn  or  were 
removed  from  the  market  because  the 
drug  product  or  its  components  have 
been  found  to  be  unsafe  or  not  effective. 
Compounding  a  drug  product  that 
appears  on  the  list  is  not  covered  by  the 
exemption  provided  in  section  503A(a) 
of  the  act,  and  it  may  be  subject  to 
enforcement  action  under  sections 
501(a)(2)(B),  502(f)(1),  and  505  (among 
other  applicable  provisions)  of  the  act. 

Aminopyrine:  All  drug  products 
containing  aminopyrine.  Drug  products 
containing  aminopyrine  were  used  as  an 
analgesic  and  an  antipyretic. 
Aminopyrine  caused  agranulocytosis,  a 
condition  characterized  by  a  decrease  in 
the  number  of  certeun  white  blood  cells 
and  lesions  on  the  mucous  membrane 
and  skin.  Some  of  the  cases  of 
agranulocytosis  were  fatal.  In  1964,  we 
declared  drug  products  containing 
aminopyrine  to  be  new  drugs.  We 
invited  new  drug  applications  (NDA's) 
for  these  drug  products,  but  only  for  use 
as  an  antipyretic  in  serious  situations 
where  other  safer  drugs  could  not  be 
used  (see  21  CFR  201.311  (42  FR  53954, 
October  4,  1977)).  We  received  no 
NDA's  for  drug  products  containing 
aminopyrine,  and  those  unapproved 
drug  products  were  removed  from  the 
market  by  their  manufactiu-ers  (see  42 
FR  53954). 

Astemizole:  All  drug  products 
containing  astemizole.  Astemizole 
tablets  were  marketed  under  the  trade 
name  Hismanal  and  were  indicated  for 
the  relief  of  symptoms  associated  with 
seasonal  allergic  rhinitis  and  chronic 
idiopathic  urticaria.  We  approved  the 
NDA  for  astemizole  tablets  in  December 
1988.  Within  a  few  years  of  the 
approval,  it  was  learned  that  low-level 
overdosages  of  astemizole  were 
resulting  in  life-threatening  heart 
arrhythmias.  Patients  with  liver 
dysfunction  or  who  were  taking  other 
drugs  that  interfered  with  the 
metabolization  of  astemizole  were  also 
found  to  be  at  risk  of  serious  cardiac 
adverse  events  while  taking  astemizole. 
The  manufacturer  of  astemizole  tablets, 
the  only  astemizole  drug  product, 
removed  the  product  from  the  market  on 
June  18,  1999.  We  published  a  notice  in 
the  Federal  Register  of  August  23.  1999 
(64  FR  45973),  announcing  our 
determination  that  astemizole  tablets 
were  withdrawn  from  the  market  for 
safety  reasons. 

rV.  Enviroiunental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

We  have  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 
an  annual  effect  on  the  economy  of  $100 
million  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  or  policy  issues.  As  discussed 
below,  the  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  In 
addition,  the  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  agency  has  not  estimated  any 
compliance  costs  or  loss  of  sales  due  to 
this  proposed  rule  because  it  prohibits 
pharmacy  compounding  of  only  those 
drug  products  that  have  already  been 
withdrawn  or  removed  from  the  market. 
Although  the  agency  is  not  aware  of  any 
routine  use  of  these  drug  products  in 
pharmacy  compounding,  the  agency 
invites  the  submission  of  comments  on 
this  issue  and  solicits  current 
compounding  usage  data  for  these  drug 
products. 

Unless  an  agency  certifies  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
economic  impact  of  a  regulation  on 
small  entities.  The  agency  is  taking  this 
action  to  comply  with  section  503A  of 
the  act.  This  provision  specifically 
directs  us  to  develop  a  list  of  drug 
products  that  have  been  withdrawn  or 
removed  from  the  market  because  such 
products  or  components  have  been 
found  to  be  luisafe  or  not  effective.  Any 
drug  product  on  this  list  will  not  qualify 
for  the  pharmacy  compounding 
exemptions  under  section  503A  of  the 
act. 


The  drug  products  that  are  proposed 
to  be  added  to  the  this  list  were 
manufactured  by  several  different 
pharmaceutical  firms,  some  of  which 
may  have  qualified  under  the  Small 
Business  Administration  (SBA) 
regulations  (those  with  less  than  750 
employees)  as  small  businesses. 
However,  since  the  list  only  includes 
drug  products  that  have  already  been 
withdrawn  or  removed  from  the  market 
for  safety  or  efficacy  concerns,  this 
proposal  will  not  negatively  impact 
these  small  businesses.  Moreover,  no 
compliance  costs  are  estimated  for  any 
of  these  small  pharmaceutical  firms 
because  they  are  not  the  subject  of  this 
rule  and  are  not  expected  to  realize  any 
further  loss  of  sales  due  to  this  proposal. 
Fiuther,  the  SBA  guidelines  limit  the 
definition  of  small  drug  stores  or 
pharmacies  to  those  that  have  less  than 
$5.0  million  in  sales.  Again,  the 
pharmacies  that  qualify  as  small 
businesses  are  not  expected  to  incur  any 
compliance  costs  or  loss  of  sales  due  to 
this  regulation  because  the  products 
have  already  been  withdrawn  or 
removed  from  the  market,  and  the 
agency  believes  that  these  drugs  would 
be  compoimded  only  very  rarely,  if  ever. 
Therefore,  we  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  The 
publication  of  the  list  of  products 
withdrawn  or  removed  &"om  the  market 
because  they  were  found  to  be  unsafe  or 
ineffective  will  not  result  in 
expenditures  of  funds  by  State,  local, 
and  tribal  governments  or  the  private 
sector  in  excess  of  $100  million 
annually.  Because  the  agency  does  not 
estimate  any  annual  expenditures  due  to 
the  proposed  rule,  we  are  not  required 
to  perform  a  cost/benefit  analysis 
according  to  the  Unfunded  Mandates 
Reform  Act. 

VI.  Paperwork  Reduction  Act  of  1995 

We  tentatively  conclude  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  20,  2000,  submit  to  the  Dockets 
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Management  Br  inch  (address  above) 
written  conunei  ts  regarding  this 
proposal.  Two  c  opies  of  any  comments 
are  to  be  submit  ted,  except  that 
individuals  ma]  submit  one  copy. 
Comments  are  t )  be  identified  with  the 
docket  number  bund  in  brackets  in  the 
heading  of  this  i  lociunent.  Received 


comments  mav 


je  seen  in  the  office 


above  between  9  a.m.  and  4  p.m., 
Monday  througl  i  Friday. 

List  of  Subjects 

Drugs,  Pharmicy 
Prescription  dn  gs. 

Therefore,  under 
Drug,  and  Cosm  eti 
authority  delege  ted 
of  Food  and  Dn  g: 
21  CFR  part  216 


in  21  CFR  Part  216 

compounding, 

the  Federal  Food, 
ic  Act  and  under 

to  the  Commissioner 
;s,  it  is  proposed  that 
be  amended  as  follows: 


PART  216— PHARMACY 
COMPOUNDING 


mthor  ty  citation  for  21  CFR 
i  continues  to  read  as  follows: 


l.Theai 
part  216 

Authority:  21  US.C.  351.  352,  353a,  355, 
and  371. 


2.  Amend  §  2 
alphabetically  tt 
products  "Ainir  opyrine 
"Astemizole"  tc 


6.24  by  adding 
the  list  of  drug 

and 
read  as  follows: 


§  21 6.24    Drug  products  withdrawn  or 
removed  from  th4  market  for  reasons  of 
safety  or  effectiveness. 


Aminopyrine 
containing  amiijopyrine 

Astemizole: 
containing 


All 
astei  [lizole. 


Dated:  Decemb(  r  10. 1999 
Margaret  M.  Dots^l 

Acting  Associate 
IFR  Doc.  00-76 

BILUNO  CODE  4160-41-F 


All  drug  products 
jyrine. 
drug  products 


I  ".ommissioner  for  Policy . 
FJed  1-3-00;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Internal  Reveni^e  Service 

26  CFR  Part  1 
[REG-1 05606-99 
RIN  1545-AX05 

Credit  for  Increasing  Research 
Activities 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 
action:  Notice  i 
and  notice  of  i 


pi  hi 


SUMIMARY:  This 
proposed  reguh  t: 
computation  of  |the 


f  proposed  rulemaking 
ic  hearing. 


locument  contains 
ions  relating  to  the 
credit  for  increasing 


research  activities  (the  research  credit) 
for  members  of  a  controlled  group  and 
the  allocation  of  the  credit  under  section 
41(f)  of  the  Internal  Revenue  Code. 
These  proposed  regulations  are 
intended  to  provide  guidance  on  the 
proper  method  for  computing  the 
research  credit  for  members  of  a 
controlled  group  and  the  proper  method 
for  allocating  the  group  credit  to 
members  of  the  group.  These  proposed 
regulations  reflect  changes  to  section  41 
made  by  the  Revenue  Reconciliation  Act 
of  1989  (the  1989  Act).  This  document 
also  provides  notice  of  a  public  hearing 
on  these  regulations. 
DATES:  Written  or  electronic  conunents 
must  be  received  no  later  than  April  5, 
2000.  Outlines  of  topics  to  be  discussed 
at  the  public  hearing  scheduled  for 
April  26,  2000  at  10  a.m.  must  be 
received  by  April  5,  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  {REG-105606-99), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
105606-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/prod/taxregs/ 
regslist.html.  The  public  hearing  will  be 
held  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Lisa  J.  Shuman  at  (202)  622-3120  (not 
a  toll-free  number);  concerning 
submission  of  comments,  the  hearing, 
and/ or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing.  La  Nita 
Van  Dyke  at  (202)  622-7190  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 


the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  6,  2000.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  acciuacy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  piu-chase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  contained  in  the 
preamble  under  the  heading  "Proposed 
Effective  Date."  The  information  is 
required  by  the  IRS  to  ensure  that 
members  of  a  controlled  group  filing 
claims  for  refund  based  on  a  change  in 
method  of  allocating  the  research  credit 
to  members  of  the  group  do  not  together 
claim  in  excess  of  100%  of  the  credit 
with  respect  to  prior  taxable  years. 

Estimated  total  annual  reporting 
burden:  200  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  20  hours. 

Estimated  niunber  of  respondents:  10. 

Estimated  frequency  of  responses:  On 
occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
niunber  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retium  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  research  credit  provisions 
originally  appeared  in  section  44F  of  the 
Internal  Revenue  Code  of  1954  (the  1954 
Code),  as  added  to  the  1954  Code  by 
section  221  of  the  Economic  Recovery 
Tax  Act  of  1981.  Section  471(c)  of  the 
Tax  Reform  Act  of  1984  redesignated 
section  44F  as  section  30.  Section  231 
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of  the  Tax  Reform  Act  of  1986  (the  1986 
Act)  redesignated  section  30  as  section    . 
41  and  substanticdly  modified  the 
research  credit  provisions.  The  1989  Act 
substantially  revised  the  computation  of 
the  research  credit. 

On  May  17,  1989,  the  IRS  published 
in  the  Federal  Register  (54  PR  21203) 
final  regulations  under  section  41.  The 
1989  final  regulations  generally  do  not 
reflect  the  amendments  to  section  41 
made  by  the  1986  Act,  the  1989  Act,  and 
other  subsequent  legislative  revisions  to 
the  research  credit. 

The  amendments  proposed  by  this 
document  contain  proposed  rules 
relating  to  the  computation  of  the 
research  credit  for  members  of  a 
controlled  group  and  the  allocation  of 
the  credit  under  section  41(f).  These 
proposed  regulations  reflect  changes  to 
the  research  credit  rules  made  by  the 
1989  Act  and  Small  Business  Job 
Protection  Act  of  1996,  which 
introduced  the  alternative  incremental 
research  credit. 

Pre-1990  Rules  for  Computing  the 
Research  Credit  for  Members  of  a 
Controlled  Group  and  Allocating  the 
Credit  among  Members  of  the  Group 

Prior  to  the  enactment  of  the  1989 
Act,  the  research  credit  was  computed 
by  multiplying  the  credit  rate  by  the 
excess  of  the  taxpayer's  current  year 
qualified  research  expenses  over  the 
average  of  the  taxpayer's  qualified 
research  expenses  for  the  preceding 
three  years. 

Before  amendment  by  the  1989  Act, 
section  41(f)(1)  provided  rules  for 
computing  the  research  credit  for 
members  of  a  controlled  group 
(generally  a  group  of  corporations  or 
unincorporated  businesses  linked  by 
cormnon  ownership  of  more  than  50 
percent).  Section  41(f)(1)  treated  all 
members  of  a  controlled  group  as  a 
single  taxpayer  for  purposes  of 
computing  the  credit  and  allocated  the^ 
credit  to  the  members  of  the  group 
based  on  the  member's  proportionate 
share  of  the  increase  in  qualified 
research  expenses  giving  rise  to  the 
credit. 

The  legislative  history  to  the  1981  Act 
indicates  that  the  research  credit 
aggregation  rules  were  enacted  to  ensure 
that  the  research  credit  would  be 
allowed  only  for  actual  increases  in 
research  expenditures.  The  aggregation 
rules  were  intended  to  prevent  artificial 
increases  in  research  expenditvu-es  by 
shifting  expenditures  among  commonly 
controlled  or  otherwise  related  persons. 
H.  Rep.  No.  97-201,  1981-3  C.B.  (Vol. 
2)  364  and  Sen.  Rep.  97-144,  1981-3 
C.B.  (Vol.  2)  442. 


An  example  that  appears  in  both 
§  1.41-8(a)(4)  of  the  1989  regulations 
and  the  legislative  history  to  the  1981 
Act  illustrates  the  computation  and 
allocation  of  the  research  credit  under 
section  41(f)(1)  before  the  1989  Act 
amendments  to  the  research  credit 
computation.  In  the  example,  the 
allowable  group  research  credit  is 
allocated  among  the  members 
experiencing  an  increase  in  qualified 
research  expenses  over  their  base  period 
research  expenses.  The  member 
^location  is  based  on  the  ratio  that  each 
member's  increase  in  its  qualified 
research  expenses  over  its  base  period 
research  expenses  bears  to  the  sum  of 
the  group's  increases  in  qualified 
research  expenses. 

Post-1989  Rules  for  Computing  the 
Research  Credit  for  Members  of  a 
Controlled  Group  and  Allocating  the 
Regular  Research  Credit  among 
Members  of  the  Group 

In  the  1989  Act,  Congress  revised  the 
computation  of  the  research  credit. 
Congress  retained  the  incremental 
structure  of  the  credit  but  altered  the 
computation  to  focus  on  whether  and 
the  extent  to  which  a  taxpayer  increases 
the  proportion  of  its  qualified  research 
expenses  relative  to  its  gross  receipts. 

Under  section  41,  as  amended  in 
1989,  the  research  credit  is  computed  by 
multiplying  the  credit  rate  by  the  excess 
of  the  taxpayer's  current  year  qualified 
research  expenses  over  a  "base 
amount."  The  base  amount  is  defined  in 
section  41(c)  as  the  greater  of:  (1)  Fift^' 
percent  of  the  taxpayer's  credit  year 
qualified  research  expenses  (the 
minimum  base  amount);  or,  (2)  the 
taxpayer's  "fixed-base  percentage" 
times  the  taxpayer's  average  annual 
gross  receipts  for  the  four  taxable  years 
preceding  the  taxable  year  for  which  the 
credit  is  being  determined. 

In  general,  a  taxpayer's  fixed-base 
percentage  is  defined  in  section 
41(c)(3)(A)  as  the  ratio  that  the 
taxpayer's  aggregate  qualified  research 
expenses  for  its  taxable  years  beginning 
after  December  31,  1983,  and  before 
January  1, 1989  bear  to  its  aggregate 
gross  receipts  for  the  same  period. 
Section  41(c)(3)(B)  provides  rules  for 
computing  the  fixed-base  percentage  for 
start-up  companies.  Section  41(c)(3)(C) 
provides  that  the  maximum  fixed-base 
percentage  is  16%. 

Section  41(f)(1),  as  amended  by  the 
1989  Act,  continues  to  provide  rules  for 
computing  the  research  credit  for 
members  of  a  controlled  group.  As 
under  prior  law,  all  members  of  a 
controlled  group  are  treated  as  a  single 
taxpayer  for  purposes  of  computing  the 
credit.  However,  the  allocation  rule  was 


amended  to  eliminate  any  reference  to 
an  "increase"  in  quafified  research 
expenses.  Under  the  amended  allocation 
rule,  the  group  credit  is  allocated  among 
the  members  of  the  group  based  on  each 
member's  "proportionate  share  of  the 
qualified  research  expenses  and  basic 
research  payments  giving  rise  to  the 
credit." 

In  explaining  the  1989  Act  revisions 
to  the  research  credit,  the  House  Report 
simply  states  that  the  rules  relating  to 
the  aggregation  of  related  persons  and 
changes  in  ownership  are  the  same  as 
under  present  law  with  the  modification 
that  when  a  business  changes  hands, 
qualified  research  expenses  and  gross 
receipts  for  periods  prior  to  the  change 
of  ownership  are  treated  as  transferred 
with  the  trade  or  business  which  gave 
rise  to  those  expenditures  and  receipts 
for  purposes  of  recomputing  a 
taxpayer's  fixed-base  percentage.  H. 
Rep.  No.  101-247  at  1202.  The 
legislative  history  to  the  1989  Act  does 
not  refer  to  the  elimination  of  the  word 
"increase"  from  the  allocation  rule. 

In  the  light  of  the  statutory  changes 
enacted  in  1989,  taxpayers  have 
questioned  the  proper  method  for 
computing  the  research  credit  for 
members  of  a  controlled  group  and  the 
proper  method  for  allocating  the  group 
credit  to  members  of  the  group  imder 
the  new  rules. 

The  proposed  regulations  provide 
that,  for  purposes  of  computing  the 
group  credit,  all  of  the  computational 
rules  of  section  41  are  applied  on  an 
aggregate  basis.  This  is  consistent  with 
the  statutory  prescription  that  the 
controlled  group  be  treated  as  a  single 
taxpayer  and  is  necessary  to  preclude 
taxpayers  from  creating  artificial 
increases  in  the  credit  by  shifting 
qualified  research  expenses  and  gross 
receipts  among  commonly  controlled  or 
otherwise  related  persons. 

In  proposing  rules  for  the  allocation  of 
the  credit.  Treasury  and  the  IRS 
considered,  but  were  not  persuaded  by, 
certain  taxpayers'  argument  that  the 
elimination  of  the  word  "increase"  from 
the  allocation  rule  in  the  statute  requires 
that  the  credit  be  allocated  on  the  basis 
of  the  gross  amount  of  qualified  research 
expenses  incurred  by  the  various 
members  of  the  controlled  group. 
Treasury  and  the  IRS  believe  that 
elimination  of  the  word  "increase"  was 
necessitated  by  the  1989  statutory 
amendments  to  the  computation  of  the 
research  credit,  which  afford  a  credit  in 
certain  circiunstances  even  where  the 
taxpayer  (or  each  member  of  a 
controlled  group)  is  decreasing  its  gross 
amount  of  qualified  research  expenses 
(e.g.,  because  the  taxpayer's  gross 
receipts  also  are  decreasing).  However, 
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there  is  no  indi  cation  that  the 
elimination  of  i  he  word  "increase"  was 
intended  to  suj  gest  that  the  credit  be 
allocated  withe  ut  regard  to  its 
incremental  na  ure.  To  the  contrary,  the 
statutory  presci  iption  that  the  credit  be 
allocated  accor  ling  to  each  member's 
proportionate  a  tiare  of  the  qualified 
research  expenses  "giving  rise  to"  the 
credit  supports  a  rule  that  allocates  the 
credit  to  those  :  nembers  whose  share  of 
ciurent  year  qualified  research  expenses 
exceeds  their  si  lare  of  the  base  amount. 
Thus,  the  proposed  regulation  provides 
that  the  group  i  esearch  credit  is 
allocated  to  eac  h  member  based  on  the 
ratio  that  the  member's  increase  in  its 
qualified  reseaj  ch  expenses  over  its  base 
amount  bears  t(  >  the  siun  of  each 
member's  incre  ase  in  qualified  research 
expenses  over  i  ts  base  amount.  The 
member's  base  imoimt  is  computed  by 
multiplying  the  group  fixed-base 
percentage  by  t  le  member's  average 
annual  gross  re  :eipts  for  the  four 
preceding  tax  years. 

In  order  to  pi  event  manipulation  of 
the  amoimt  of  c  redit  allocated  to  a 
consolidated  gi  oup  of  corporations  that 
is  a  member  of  a  controlled  group  with 
other  taxpayers ,  Treasiuy  and  the  IRS 
considered  a  s{  ecial  rule  for  allocating 
the  research  credit  that  would  treat  all 
members  of  a  ctonsolidated  group  as  a 
single  taxpayer  for  purposes  of 
allocating  the  r  ssearch  credit  among 
members  of  the  controlled  group. 
Treasury  and  tl  le  IRS  request  comments 
on  special  rulei  i  for  allocating  the 
research  credit  among  members  of  a 
controlled  grou  p  that  contains  a 
consolidated  gioup  of  corporations. 


Allocation  of  tl  i 
Research  Payments 
Incremental  Re  search 


The  proposei  I 
the  computatio  a 
group  credit 
(certain  amounts 
organizations 
the  alternative 
credit  (an  elective 
computing  the 
which  taxpayej: 
three-tiered 
the  credit  rate 


f)r 


fixjd 


e  Credit  for  Basic 

and  the  Alternative 
Credit 


regulations  also  address 
and  allocation  of  the 

basic  research  payments 
paid  to  qualified 
basic  research)  and  for 

ncremental  research 
alternative  method  of 

research  credit,  under 

s  are  assigned  a  lower 
base  percentage,  and 

s  reduced). 


As  in  the  cas  b  of  the  regular  credit  for 
qualified  reseaj  ch  expenses,  the 
proposed  regul  ations  provide  that  all 
computations  i  nth  respect  to  the  group 
credit  for  basic  research  payments  and 
the  alternative  incremental  research 
group  credit  ar  3  undertaken  on  an 
aggregate  basis  Similarly,  these  group 
credits  are  alio  lated  to  the  various 
group  member  i  on  an  incremental  basis. 


Proposed  Effective  Date 

The  regulations  generally  are 
proposed  to  be  applicable  for  taxable 
years  ending  on  or  after  the  date 
proposed  regulations  are  filed  with  the 
Federal  Register,  but  are  also  proposed 
to  be  retroactive  in  certain  limited 
circumstances  to  prevent  abuse.  To 
prevent  taxpayers  that  are  members  of  a 
controlled  group  from  together  claiming 
in  excess  of  100%  of  the  credit  with 
respect  to  prior  taxable  years,  the  rules 
for  allocating  the  group  credit  would 
apply  to  any  taxable  year  beginning  after 
December  31, 1989,  in  which,  as  a  result 
of  inconsistent  methods  of  allocation, 
the  members  of  a  controlled  group  as  a 
whole  claimed  more  than  100%  of  the 
allowable  group  credit.  In  the  case  of  a 
group  whose  members  have  different 
taxable  years  and  whose  members  used 
inconsistent  methods  of  allocation,  the 
members  of  the  group  as  a  whole  shall 
be  deemed  to  have  claimed  more  than 
100%  of  the  allowable  group  credit. 

No  claim  for  refund  (1)  Attributable  to 
a  change  in  method  of  allocation;  (2) 
Pertaining  to  a  taxable  year  ending 
before  the  date  the  proposed  regulations 
are  filed  with  the  Federal  Register;  and 
(3)  Filed  after  the  date  these  proposed 
regulations  are  filed  with  the  Federal 
Register  will  be  allowed  unless  the 
taxpayer  submits  a  statement  identifying 
all  members  of  the  controlled  group  for 
the  taxable  year  at  issue.  The  statement 
must  contain  a  declaration  signed  by  the 
taxpayer  under  penalties  of  perjury  that 
states:  "To  the  best  of  my  knowledge 
and  belief,  taking  into  account  prior 
claims,  this  amended  claim  and  any 
related  adjustments,  no  more  than  the 
total  amount  of  the  group  credit  will  be 
allocated  to  the  members  of  the 
controlled  group." 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  contained  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  expectation 
that  few,  if  any,  small  entities  will  file 
claims  for  refund  attributable  to  a 
change  in  method  of  allocating  the 
research  credit  among  members  of  its 
controlled  group.  Accordingly,  a 
Regulatory  Flexibility  Analysis  under 


the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronic  comments  axe  submitted 
timely  to  the  IRS.  Treasury  and  the  IRS 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  may 
be  made  easier  to  understand.  All 
conunents  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  April  26,  2000  at  10  a.m.  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Peimsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  yovu  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies  by 
April  5,  2000).  A  period  of  10  minutes 
will  be  allotted  to  each  person  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Lisa  J.  Shuman 
of  the  Office  of  the  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  personnel  from 
other  offices  of  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 
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List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.41-0.  the  table  of 
contents  is  amended  by  revising  the 
entries  for  §  1.41-8(a),  (a)(1),  (a)(4),  and 
(b)  and  adding  entries  for  §  1.41-8(a)(5) 
and  (a)(6)  to  read  as  follows: 

§  1 .41  -0    Table  Of  contents. 

***** 

1.41-8    Aggregation  of  expenditures. 

(a)  Controlled  group  of  corporations;  trades 
or  businesses  under  common  conU'ol. 

fl)  In  general. 
***** 

(4)  Allocation  of  credit  for  basic  research 
payments. 

(5)  Allocation  of  alternative  incremental 
research  credit. 

(6)  Examples. 

(b)  For  taxable  years  beginning  before 
January  1,  1990. 


Par.  3.  In  §  1.41-8,  paragraphs  (a)(1), 
(a)(4),  (b),  and  (c)(1)  are  revised  and 
paragraphs  (a)(5)  and  (a)(6)  are  added  to 
read  as  follows: 


§  1 .41  -8    Aggregation  of  expenditures. 

(a)  Controlled  group  of  corporations; 
trades  or  businesses  under  common 
control — (1)  In  general.  In  determining 
the  amoimt  of  the  credit  for  increasing 
research  activities  allowed  with  respect 
to  a  trade  or  business  that  at  the  end  of 
its  taxable  year  is  a  member  of  a 
controlled  group  of  corporations  or  a 
member  of  a  group  of  trades  or 
businesses  under  common  control,  all 
members  of  the  group  are  treated  as  a 
single  taxpayer.  Thus,  for  purposes  of 
determining  the  amount  of  the  credit,  all 
of  the  rules  in  section  41,  including,  for 
example,  the  rules  in  section  41(c)(2) 
(pertaining  to  the  minimum  base 
amount),  section  41(c)(3)(B)  (pertaining 
to  the  fixed-base  percentage  for  start-up 
companies),  and  section  41(c)(3)(C) 
(pertaining  to  maximum  base  amoiuit) 
are  applied  only  to  the  aggregate 
computation  of  the  base  amount.  The 
credit  (if  any)  allowed  to  any  member  is 
determined  on  the  basis  of  the  ratio  that 
its  increase  (if  any)  in  its  qualified 
research  expenses  over  its  base  amount 
bears  to  the  aggregate  increases  in 
qualified  research  expenses  over  the 
base  amount  of  all  members  of  the 
group.  For  purposes  of  the  preceding 
sentence,  a  member  computes  its  base 
amount  by  multiplying  the  group  fixed- 
base  percentage  by  the  member's 
average  annual  gross  receipts  for  the 
four  preceding  tax  years. 
*        *    .    *        *        * 

(4)  Allocation  of  credit  for  basic 
research  payments.  The  credit  (if  any) 
attributable  to  basic  research  payments 
allowed  to  a  member  is  determined  on 


the  basis  of  the  ratio  that  its  excess  (if 
any)  of  basic  research  payments  over  its 
qualified  organization  base  period 
amoimt  bears  to  the  aggregate  excess  of 
basic  research  payments  over  the 
qualified  organization  base  period 
amount  of  all  members  in  the  group.  For 
purposes  of  the  preceding  sentence,  a 
member  computes  its  qualified 
organization  base  period  amount  using 
similar  principles  to  those  used  in 
paragraph  (a)(1)  to  determine  the 
member's  base  amount. 

(5)  Allocation  of  alternative 
incremental  research  credit.  If  the  credit 
is  computed  luider  the  alternative 
incremental  research  credit  rules,  the 
credit  (if  any)  allowed  to  the  member  is 
determined  on  the  basis  of  the  ratio  that 
its  excess  (if  any)  of  qualified  research 
expenses  over  1  %  of  its  average  annual 
gross  receipts  for  the  foxir  taxable  years 
preceding  the  taxable  year  for  which  the 
credit  is  being  determined  bears  to  the 
aggregate  excess  of  qualified  research 
expenses  over  1  %  of  the  average  aimual 
gross  receipts  of  all  members  of  the 
group  for  the  four  taxable  years 
preceding  the  taxable  year  for  which  the 
credit  is  being  determined. 

(6)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (a): 

Example  1.  (i)  Facts.  A  controlled  group  of 
three  corporations  (all  of  which  are  calendar- 
year  taxpayers)  had  qualified  research 
expenses  for  the  credit  year  1999,  qualified 
research  expenses  for  the  period  1984 
through  1988,  gross  receipts  for  the  period 
1984  through  1988,  and  average  annual  gross 
receipts  for  the  four  years  preceding  the 
credit  vear  as  follows: 


B 


Total 


Credit  year  qualified  research  expenses  

1984-1988  qualified  research  expenses 

1984-1988  gross  receipts  ; 

Average  annual  gross  receipts  for  4  years  preceding  credit  year 


$200x  ... 

40x 

I.OOOx 
1.200X 


$20x  .. 
10x  .. 
350x 
200x 


$11  Ox 
100x 
150x 
300x 


$330x 
150x 
1500X 
1700X 


(ii)  Computation  of  the  group  credit.  (A)  The  group  research  credit  is  computed  as  if  the  three  corporations  are  one  taxpayer. 
The  research  credit  is  equal  to  20  percent  of  the  excess  of  the  group's  aggregate  credit  year  qualified  research  expenses  over  the 
group's  base  amount. 

(B)  The  group's  base  amount  equals  the  greater  of  fifty  percent  of  the  group's  credit  year  qualified  research  expenses  (the  minimum 
base  amount);  or,  the  group's  fixed-base  percentage  times  the  group's  average  annual  gross  receipts  for  the  four  taxable  years  preceding 
the  credit  year.  The  group's  fixed-base  percentage  is  the  ratio  that  the  group's  aggregate  qualified  research  expenses  for  the  taxable 
years  beginning  after  December  31,  1983,  and  before  January  1,  1989  bear  to  its  aggregate  gross  receipts  for  the  same  period.  Therefore, 
the  group's  fixed-base  percentage  is  150x/1500x  or  10%  and  the  group's  base  amount  is  $170x,  the  greater  of  50%  of  $330  or  10% 
of$l,700x. 

(C)  The  group's  research  credit  is  equal  to  20  percent  of  the  excess  of  the  group's  aggregate  credit  year  qualified  research  expenses 
over  the  group's  base  amount.  That  is  20%  of  ($330x— S170x)  or  S32x. 

(iii)  Allocation  of  the  group  credit.  The  group  research  credit  of  $32x  is  allocated  to  the  members  of  the  group  based  on  the 
ratio  that  the  member's  increase  in  its  qualified  research  expenses  over  the  member's  base  amount  t)ears  to  the  sum  of  the  member 
increases  in  qualified  research  expenses  over  their  base  amounts.  The  member's  base  amount  is  computed  by  multiplying  the  group 
fixed-base  percentage  of  10%  by  the  member's  average  annual  gross  receipts  for  the  four  preceding  tax  years.  The  S32x  credit  is 
allocated  as  follows: 


Member 

Credit  year  quali- 
fied research 
expenses 

Memt}er  base 
amount 

Increase 

Ratio 

Credit 

A 

$200x  

S120X  

$80x  

80/160  

$16x 
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Member 


B 
C 


Credit  year 

qualified  research 

expenses 


20x  .. 
11  Ox 


Member  base 
amount 


20x 
30x 


Increase 


80x 


Ratio 


0. 
80/160 


Credit 


16x 


Example  2 
credit  year.  The 
the  period  1984 
preceding  the  c 


i)  Facts.  The  facts  are  the  same  as  in  Example  I  except  that  A  had  no  qualified  research  expenses  during  the 
following  table  shows  the  group's  qualified  research  expenses  for  the  credit  year,  qualified  research  expenses  for 
through  1988,  gross  receipts  for  the  period  1984  through  1988,  and  average  annual  gross  receipts  for  the  four  years 
year: 


relit 


B 


Total 


Credit  year  qualifi^ 
1984-1988  qualified 
1984-1988  gross 
Average  annual 


research  expenses  

research  expenses 

receipts  

receipts  for  4  years  preceding  credit  year 


g  OSS 


0 

$40x 

I.OOOx 
1 ,200x 


$20x  .. 
lOx  .. 
350x 
200x 


$11  Ox 
lOOx 
150x 
300x 


$130x 
150x 
1500X 
1700X 


(ii)  Computahon  of  the  group  credit.  Under  these. facts,  the  controlled  group's  credit  year  qualified  research  expenses  are  less 
base  amount  of  $170x,  and  no  credit  is  allowed  to  the  group  unless  the  group  elects  to  use  the  alternative  incremental 
er  section  41(c)(4).  If  the  group  elects  to  use  the  alternative  incremental  credit  under  section  41(c)(4),  the  group 
equal  to  .0165($25.5x-$17x)  +  .022($34x-$25.5x)  +  .0275($130x-$34x)  or  $2.96725x. 

of  the  group  credit.  Assuming  that  the  group  elects  to  use  the  alternative  incremental  research  credit  under  section 

research  credit  of  $2.96725x   is  allocated   to  the   members  of  the  group  based   on  the  ratio  that  the  member's 

expenses  over  one  percent  of  the  member's  average  annual  gross  receipts  for  the  four  preceding  years  beeirs  to 

member  increases  in  qualified  research  expenses  over  one  percent  of  their  average  annual  gross  receipts  for  the 

.  The  $2.96725x  credit  is  allocated  as  follows; 


than  the  group's 
research  credit 
is  allowed  a  cred:  t 
(iii)  AUocatiaii 
41(c)(4),   the 
qualified  researc  i 
the  sum  of  the 
four  preceding 


unde 


ye  -irs. 


Member 


Credit  year 

qualified  research 

expenses 


1  percent  of 

member  average 

annual  gross 

receipts  for  4 

preceding  tax 

years 


Increase 


Ratio 


Credit 


A 
B 
C 


0  

$20x  .. 
110x 


$12x 
2x  .. 
3x  .. 


0  

$t8x  .. 
107x 


0. 

18/125  .. 
107/125 


.427284X 
2.539966X 


Example  3 
expenses  for  the 
through  1988,  an 


(  )  Facts.  A  controlled  group  of  three  corporations  (all  of  which  are  calendar-year  taxpayers)  had  qualified  research 
credit  year  1999,  qualified  research  expenses  for  the  period  1984  through  1988,  gross  receipts  for  the  period  1984 
average  annual  gross  receipts  for  the  four  years  preceding  the  credit  year  as  follows: 


B 


Total 


Credit  year  qualifi^ 
1984-1988  qualified 
1984-1988  gross 
Average  annual 


research  expenses 

research  expenses 

receipts  

receipts  for  4  years  preceding  credit  year 


g  OSS 


$200x  .. 
55x  .... 
lOOOx 
1200X 


$20x  .. 
15x  .. 
400x 
200x 


$50x 
0  ... 
0.... 
0  ... 


$270x 
70x 
1400X 
1400X 


'  C  began  busin  ess  in  1 999 


Computaton  of  the  group  credit.  (A)  The  group  research  credit  is  computed  as  if  the  three  corporations  are  one  taxpayer, 
crqdit  is  equal  to  20  percent  of  the  excess  of  the  group's  aggregate  credit  year  qualified  research  expenses  over  the 
nt. 

s  base  amount  equals  the  greater  of:  fifty  percent  of  the  group's  credit  year  qualified  research  expenses  (the  minimum 

the  group's  fixed-base  percentage  times  the  group's  average  annual  gross  receipts  for  the  four  taxable  years  preceding 

rhe  group's  fixed-base  percentage  is  the  ratio  that  the  group's  aggregate  qualified  research  expenses  for  the  taxable 

I  fter  December  31,  1983,  and  before  January  1,  1989  bear  to  its  aggregate  gross  receipts  for  the  same  period.  Therefore, 

base  percentage  is  70x/1400x  or  5%   and  the  group's  base  amount  is  $135x,  the  greater  of  50%   of  $270x  or  5% 


(ii 
The  rccearch 
group's  base  amoiint 

fB)  The  grou 
base  amount),  or 
the  credit  year, 
years  beginning 
the  group's  fixet 
of  S1.400X. 

(C)  The  grou  > 
over  the  group's 

(iii)  Allocaticn 
ratio  that  the  mi  imber 


mcreases  m  qua 
fixed-base  percei  i 
allocated  as  foil 


s  research  credit  is  equal  to  20  percent  of  the  excess  of  the  group's  aggregate  credit  year  qualified  research  expenses 
lase  amount.  That  is  20%  of  {$270x-$135x)  or  $27x. 

of  the  group  credit.  The  group  research  credit  of  $27x  is  allocated  to  the  members  of  the  group  based  on  the 

's  increase  in  its  qualified  research  expenses  over  the  member's  base  amount  bears  to  the  sum  of  the  member 

ified  research  expenses  over  their  base  amounts.  The  member's  base  amount  is  computed  by  multiplying  the  group 

tage  of  5%  by  the  member's  average  annual  gross  receipts  for  the  four  preceding  tax  years.  The  $27x  credit  is 


o  vs: 


Me  mber 


Credit  yeiar 

qualified  research 

expenses 


Member  base 
amount 


Increase 


Ratio 


Credit 


A 
B 
C 


$200x 
20x  . 
50x  . 


$60x 
lOx 

0  ... 


$140x 
lOx  . 
50x  . 


14/20 
1/20  . 
5/20  . 


$18.9x 
1.35X 
6.75X 
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Example  4.  (i)  Facts.  The  facts  are  the  same  as  in  Example  3  except  that  C  began  business  in  1989.  A,  B,  and  C  had  qualified 
research  expenses  for  the  credit  year  1999,  quahfied  research  expenses  for  the  period  1984  through  1988,  gross  receipts  for  the  period 
1984  through  1988,  and  average  annual  gross  receipts  for  the  four  years  preceding  the  credit  year  as  follows: 


B 


Total 


Credit  year  qualified  research  expenses  

1984-1988  qualified  research  expenses 

1984-1988  gross  receipts  

Average  annual  gross  receipts  for  4  years  preceding  credit  year 


$200x  ... 

55x 

I.OOOx 
1,200x 


$20x  .. 
15x  .. 
400x 
200x 


$50x 

0  

0  

I.OOOx 


$270x 
70x 
1,400x 
2,400x 


(ii)  Computation  of  the  group  credit.  (A)  The  group  research  credit  is  computed  as  if  the  three  corporations  are  one  taxpayer. 
The  research  credit  is  equal  to  20  percent  of  the  excess  of  the  group's  aggregate  credit  year  qualified  research  expenses  over  the 
group's  base  amount. 

(B)  The  group's  base  amount  equals  the  greater  of:  fifty  percent  of  the  group's  credit  year  qualified  research  expenses  (the  minimum 
base  amount),  or,  the  group's  fixed-base  percentage  times  the  group's  average  annual  gross  receipts  for  the  four  taxable  years  preceding 
the  credit  year.  The  group's  fixed-base  percentage  is  the  ratio  that  the  group's  aggregate  qualified  research  expenses  for  the  taxable 
years  beginning  after  December  31,  1983.  and  before  January  1,  1989  bear  to  its  aggregate  gross  receipts  for  the  same  period.  Therefore, 
the  group's  fixed-base  percentage  is  70x/1400x  or  5%  and  the  group's  base  amount  is  $135x,  the  greater  of  50%  of  S270x  or  5% 
of  $2,400x. 

(C)  The  group's  research  credit  is  equal  to  20  percent  of  the  excess  of  the  group's  aggregate  credit  year  qualified  research  expenses 
over  the  group's  base  amount.  That  is  20%  of  ($270x-$135x)  or  $27x. 

(iii)  Allocation  of  the  group  credit.  The  group  research  credit  of  $27x  is  allocated  to  the  members  of  the  group  based  on  the 
ratio  that  the  member's  increase  in  its  qualified  research  expenses  over  the  member's  base  amount  bears  to  the  sum  of  the  member 
increases  in  qualified  research  expenses  over  their  base  amounts.  The  member's  base  amount  is  computed  by  multiplying  the  group 
fixed-base  percentage  of  5%  by  the  member's  average  annual  gross  receipts  for  the  four  preceding  tax  years.  The  $27x  credit  is 
allocated  as  follows: 


Member 

Credit  year 

qualified  research 

expenses 

Member  base 
amount 

Change 

Ratio 

Credit 

A 

$200x  

20x  

50x  

$60x  

lOx  

$140x 

lOx  

0  

14/15  

$25.2x 

B 

1/15  .^ 

I.Sx 

^ ■*■■■ 

50x  

0  

0 

(b)  For  taxable  years  beginning  before  fanuary  1,  1990.  For  taxable  years  beginning  before  January  1,  1990,  see 
§  1.41-8  in  effect  prior  to  December  29,  1999  as  contained  in  26  CFR  part  1  revised  April  1,  1999. 

(c)  Tax  accounting  periods  used — (1)  In  general.  The  credit  edlowable  to  a  member  of  a  controlled  group  of  corporations 
or  of  a  group  of  trades  or  businesses  under  common  control  is  that  member's  share  of  the  aggregate  credit  computed 
as  of  the  end  of  such  member's  taxable  year.  In  computing  the  aggregate  credit  in  the  case  of  a  group  whose  members 
have  different  taxable  years,  a  member  shall  generally  treat  the  taxable  year  of  another  member  that  ends  with  or 
within  the  credit  year  of  the  computing  member  as  the  credit  year  of  that  other  member.  In  computing  the  aggregate 
base  amount,  the  gross  receipts  taken  into  accoimt  with  respect  to  another  member  shall  include  that  other  member's 
gross  receipts  for  the  four  taxable  years  <Jf  that  other  member  preceding  the  credit  year  of  that  other  member. 


John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  99-33815  Filed  12-29-99;  2:06  pm) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301  * 

[REG-II 6704-99] 

RIN  1545-AX69 

Disclosures  of  Return  information  to 
Officers  and  Employees  of  the 
Department  of  Agriculture  for  Certain 
Statistical  Purposes  and  Related 
Activities 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-referfence  to  temporary 
regulations. 

SUMMARY:  This  dociunent  provides  a 
proposed  regulation  relating  to  the 
disclosure  of  return  information  to 
officers  and  employees  of  the 
Department  of  Agriculture  for  certain 
statistical  purposes  and  related 
activities.  The  proposed  regulation 
would  permit  the  IRS  to  disclose  return 
information  to  the  Department  of 
Agriculttu'e  to  structtu^,  prepare,  and 
conduct  the  Census  of  Agriculture.  The 
text  of  the  temporary  regulation 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register  also  serves  as  the  text  of  this 
proposed  regulation. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  April  3,  2000. 


ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 16704-99), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hovu-s  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
116704-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site:  http://www.irs.gov/tax regs/ 

regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
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Jennifer  S.  McGfnty 
concerning 
Guy  Traynor 
free  numbers). 

SUPPLEMENTARY 

Background 


(202) 622-4570; 
submissions  of  comments, 
(2(12)  622-7180  (not  toll- 


information: 


Temporary  re  ^lations  in  the  Rules 


and  Regulations 


section  of  this  issue  of 


the  Federal  Reg  ster  amend  the 

Procedure  and  J  idministration 
Regulations  (26  CFR  Part  301)  relating  to 
section  6103(j)(l  ).  The  temporary 
regulations  conljain  rules  relating  to  the 
disclosure  of  refaim  information  to 
officers  and  em|  iloyees  of  the 
Department  of  /  tgriculture  for  certain 
statistical  purpc  ses  and  related 
activities. 

The  text  of  thi  t  temporary  regulations 
also  serves  as  th  e  text  of  these  proposed 
regulations.  Tha  preamble  to  the 
temporary  reguljations  explains  the 
temporary  regulations  and  these 
proposed  regula  tions. 

Special  Analyst  s 


It  has  been 
of  proposed 
significant  regu 
in  Executive 
regidatory 
has  also  been 
553(b)  of  the 
Act  (5  U.S.C.  c 
to  this  regulatio^ 
regulation  does 
of  information 
Regulatory 
chapter  6)  does 
section  7805(f) 
proposed  regula  t: 
to  the  Chief 
Small  Business 
comment  on  its 
businesses. 


hapte 


de  termined  that  this  notice 
ruli  making  is  not  a 

atory  action  as  defined 
Order  12866.  Therefore,  a 
(nt  is  not  required.  It 
determined  that  section 
Administrative  Procedure 
er  5)  does  not  apply 
and  because  this 
not  impose  a  collection 
small  entities,  the 
Flexibility  Act  (5  U.S.C. 
not  apply.  Pursuant  to 

the  Code,  this 
ion  will  be  submitted 
Coi  nsel  for  Advocacy  of  the 
(\dministration  for 
impact  on  small 


ofl 


Comments  and  Requests  for  a  Public 
Hearing 

Before  this  pr  jposed  regulation  is 
adopted  as  a  fin  il  regulation, 
consideration  will  be  given  to  any 
electronic  and  v  rritten  comments  (a 
signed  original  i  ind  eight  (8)  copies)  that 
are  submitted  ti  nely  to  the  IRS. 
Additionally,  the  IRS  and  Treasiuy 
Department  spe  :ifically  request 
comments  on  tli  e  clarity  of  the  proposed 
regulation  and  1  low  it  can  be  made 
easier  to  unders  tand.  All  comments  will 

jublic  inspection  and 
copying.  A  pub  ic  hearing  may  be 
scheduled  if  rec  nested  in  writing  by  a 
person  that  timi  ly  submits  comments.  If 
is  scheduled,  notice  of 
the  date,  time,  a  nd  place  for  the  hearing 
will  be  publish*  d  in  the  Federal 
Register. 


Drafting  Information:  The  principal 
author  of  this  regulation  is  Jennifer  S. 
McGinty,  Office  of  the  Assistant  Chief 
Counsel  (Disclosure  Litigation),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  its  development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Section  301.6103(j)(5)-l  also  issued 
under  26  U.S.C.  6103{j)(5);  *   *   * 

Par.  2.  Section  301.6103(j)(5)-l  is 
added  to  read  as  follows: 

§  301 .61 03(jK5)-1  Disclosures  of  return 
information  to  officers  and  employees  of 
tlie  Department  of  Agriculture  for  certain 
statistical  purposes  and  related  activities. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6103(j)(5)- 
IT  published  elsewhere  in  this  issue  of 
the  Federal  Register). 
Robert  E.  Wenzel, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-55  Filed  1-3-00:  8:45  am] 

BILUNG  COOE  4830-01-U 


POSTAL  SERVICE 

39  CFR  Part  111 

Preparation  Changes  for  Palletized 
Standard  Mail  (A)  and  Bound  Printed 
Matter  and  for  Standard  Mail  (A)  and 
Standard  Mail  (B)  Claimed  at  DBMC 
Rates 

agency:  Postal  Service,  USPS. 
ACTION:  Proposed  rule. 

SUMMARY:  The  USPS  proposes  changes 
to  the  Domestic  Mail  Manual  (DMM) 
that  would  require  mailers  to  utilize  one 
Labeling  List  (L605)  for  Standard  Mail 
(A)  packages  of  flats,  letter  trays,  and 
sacks  prepared  on  pallets,  regardless  of 
whether  the  mail  is  prepared  for  entry 
at  destination  bulk  mail  center  (DBMC) 
rates;  to  require  mailers  to  utilize 
Labeling  List  L605  for  Standard  Mail  (A) 


and  Standard  Mail  (B)  machinable 
parcels  prepared  in  sacks  or  on  pallets 
when  mail  for  auxiliary  service  facility 
(ASF)  service  areas  is  prepared  for  and 
claimed  at  DBMC  rates;  to  implement 
package  reallocation  between  ASFs  and 
BMCs  for  Standard  Mail  (A)  packages  of 
flats  placed  on  pallets;  and  to  utilize 
Labeling  List  L605  for  the  preparation  of 
all  Standard  Mail  (B)  when  mail  for  ASF 
service  areas  is  prepared  for  emd 
claimed  at  DBMC  rates  and  for  Boimd 
Printed  Matter  other  than  machinable 
parcels  prepared  on  pallets. 
DATES:  Conunents  must  be  received  on 
or  before  February  3,  2000. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mail 
Preparation  and  Standards,  USPS 
Headquarters,  475  L'Enfant  Plaza  SW, 
Room  6800,  Washington  DC  20260- 
2405.  Copies  of  all  written  comments" 
will  be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday  at  USPS 
Headquarters  Library,  475  L'  Enfant 
Plaza  SW,  11th  Floor  N,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Magazino,  (202)  268-3854  or 
Barry  Elliott,  (202)  268-2731. 
SUPPLEMENTARY  INFORMATION:  Two 
labeling  lists  currently  are  used  by 
mailers  to  prepare  Standard  Mail  (A) 
machinable  parcels  and  all  Standard 
Mail  (A)  placed  on  pallets.  Generally, 
when  a  mailing  is  being  prepared,  either 
DMM  Labeling  List  L601  or  Labeling 
List  L602  is  used  to  sort  the  mail, 
depending  on  whether  or  not  the  mailer 
is  planning  to  claim  DBMC  rates. 
Regardless  of  which  list  is  used,  the 
overall  result  is  less  than  optimal 
because  L601  does  not  include  the  ASFs 
as  a  separate  sort  level  and  L602  does 
not  include  ZIP  Codes  for  offshore 
destinations.  L601  also  is  used  to  sort 
Standard  Mail  (B)  machinable  parcels. 
ASFs  are  not  included  on  L601  because 
the  Postal  Service  wants  to  direct 
machinable  parcels  to  BMCs,  where 
they  are  processed  on  parcel  sorting 
machines.  Consequently,  when 
Standard  Mail  (A)  flats,  letter  trays,  and 
sacks  are  not  being  prepared  for  drop 
shipment  at  DBMC  rates  and  Labeling 
List  L601  is  used,  the  beneficial  ASF 
pallets  are  not  prepared,  even  when 
there  is  sufficient  volume  [e.g.,  500 
pounds)  to  prepare  such  pallets. 
Consequently,  the  mail  for  the  ASF 
service  area  is  placed  on  a  BMC  service 
area  pallet  and  must  be  processed  by  the 
parent  BMC. 

Labeling  List  L602  is  used  to  define 
DBMC  rate  eligibility  for  Standard  Mail. 
Because  mail  for  offshore  destinations  is 
not  entitled  to  DBMC  rates,  these  ZIP 
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Codes  are  not  included  in  L602  and 
mail  for  such  destinations  cannot 
currently  be  placed  on  DBMC  pallets 
prepared  using  this  list.  The  3-digit 
service  areas  that  are  considered 
offshore  destinations  are  006-009,  967- 
969,  and  995-999.  As  a  result,  when  a 
mailer  sorts  an  address  file  for  entry  at 
DBMC  rates  using  this  labeling  list,  the 
offshore  mail  is  generally  entered  at 
origin  and  must  be  processed  at  the 
origin  BMC  and  transported  through  the 
postal  network  to  the  destination  BMC 
serving  the  offshore  destination.  This 
mail  is  frequently  placed  in  sacks 
because  it  cannot  be  placed  on  DBMC 
pallets  and  it  is  not  permissible  to 
prepare  packages  of  flats  on  mixed  BMC 
pallets.  Ultimately,  the  preparation  and 
entry  point  of  the  offshore  mail  is 
determined  by  which  labeling  list  is 
used  to  prepare  the  mailing. 

Proposal  To  Use  One  Labeling  List 
(L605)  for  Standard  Mail  (A)  Flats, 
Letter  Trays  and  Sacks  Prepared  on 
Pallets 

The  Mailers'  Technical  Advisory 
Committee  (MTAC)  approved  a  work 
group,  the  Presort  Optimization  Work 
Group,  comprised  of  representatives  of 
the  Postal  Service,  presort  software 
vendors,  mail  owners,  and  printers,  to 
identify  opportunities  to  improve  the 
overall  presort  of  mailings.  This  group 
identified  the  two  anomalies  discussed 
above.  They  indicated  that  the  most 
viable  solution  for  the  offshore  mail  is 
to  allow  it  to  ride  along  on  DBMC 
pallets  (or  in  sacks  if  machinable 
parcels)  that  may  be  drop  shipped  to 
destination  BMCs. 

Based  on  the  input  of  the  MTAC  Work 
Group,  the  Postal  Service  proposes  to 
address  these  anomalies  by  requiring 
mailers  to  use  a  single  Labeling  List, 
L605,  for  all  Standard  Mail  (A)  flats, 
letter  trays,  and  sacks  prepared  on 
pallets,  regardless  of  where  the  mail  is 
deposited  or  what  rates  £ire  claimed. 
L605  delineates  the  ASF  service  areas 
and  also  includes  the  ZIP  Codes  for  the 
offshore  destinations  within  their 
respective  BMC  service  areas.  With  this 
change,  the  offshore  mail  will  "ride 
along"  with  the  DBMC  mail  but  will  not 
be  eligible  for  the  DBMC  discount.  The 
benefit  is  that  the  handling  of  offshore 
mail  at  the  origin  BMC  will  be  bypassed 
and  service  to  the  offshore  mail  should 
improve.  The  three  BMCs  (New  Jersey, 
San  Francisco,  and  Seattle)  that 
presently  service  offshore  destinations 


are  already  receiving  BMC  service  area 
pallets  and  sacks  that  contain  offshore 
mail  prepared  using  Labeling  List  L601. 
Therefore,  the  addition  of  offshore  mail 
to  these  DBMC  containers  should  have 
no  negative  impact. 

Requiring  the  use  of  Labeling  List 
L605  for  all  Standard  Mail  (A)  flats, 
letter  tr^ys,  and  sacks  prepared  on 
pallets  will  also  ensure  that  the  eight 
ASFs  are  always  included  in  the  presort 
logic  hierarchy  and  that  ASF  pallets  are 
prepared  when  the  volume  warrants. 

Labeling  List  L601  will  be  retained 
and  will  continue  to  be  applicable  for 
Standard  Mail  (A)  and  Standard  Mail 
(B)  machinable  parcels,  except  when 
mail  for  ASF  service  areas  is  prepared 
for  and  claimed  at  DBMC  rates. 

Current  Labeling  List  L602,  which 
contains  the  ZIP  Code  ranges  for  DBMC 
rate  eligibility  will  be  deleted  from  the 
Domestic  Mail  Manual.  This 
information  will  appear,  instead,  in 
DMM  Module  E.  TWs  revision  will  not 
change  current  standards  for  DBMC  rate 
eligibility. 

Package  Reallocation  of  Packages  of 
Standard  Mail  (A)  Flats  To  Protect  the 
BMC  Pallet 

To  ensure  that  the  creation  of  an  ASF 
pallet  is  not  detrimental  to  a  BMC 
pallet,  the  Postal  Service  also  proposes 
to  allow  protection  of  the  BMC  pallet 
through  the  optional  use  of  package 
reallocation  between  a  "child"  ASF  and 
the  "parent"  BMC  pallet.  Package 
reallocation  for  protecting  a  BMC  pallet 
is  similar  to  the  option  implemented  on 
July  29,  1999,  for  protecting  the  SCF 
pallet.  In  protecting  a  BMC  pallet,  any 
amount  of  mail  necessary  to  achieve  the 
minimum  BMC  pallet  weight  could  be 
reallocated  from  one  ASF  pallet  and  the 
ASF  pallet  could  be  eliminated  if 
necessary.  Mailers  who  choose  to  utilize 
package  reallocation  to  protect  the  BMC 
pallet  must  use  Presort  Acciu-acy 
Validation  and  Evaluation  (PAVE) 
certified  presort  software. 

Utilization  of  DMM  Labeling  Lists  L601 
and  L605  for  Preparation  of  Standard 
Mail  (B) 

The  proposed  elimination  of  L602 
also  affects  Parcel  Post  (Parcel  Select) 
claimed  at  DBMC  rates  because  that  list 
is  currently  used  to  define  eligibility 
and  preparation  for  all  mail  claimed  at 
those  rates.  Accordingly,  the  Postal 
Service  proposes  that  all  Standard  Mail 
(B)  entered  at  BMCs  or  ASFs  for  DBMC 

Exhibit  5.1.— BMC/ASF— DBMC  RATES 


rates  be  prepared  using  L605  and  DBMC 
rate  eligibility,  which  would  not  change, 
will  be  determined  based  on  an  exhibit 
in  DMM  E652.  In  addition,  palletized 
Bound  Printed  Matter  (other  than 
machinable  parcels)  will  be  prepared 
using  L605  for  sortation  to  ASF/BMC 
pallets.  L605  will  also  remain  applicable 
for  BMC  Presort  and  OBMC  presort  of 
nonmachinable  Parcel  Post.  L601  will    " 
continue  to  be  used  for  machinable 
parcels  except  when  mail  for  ASF 
service  areas  is  prepared  for  and 
claimed  at  DBMC  rates. 

The  proposed  implementation  date 
for  all  of  the  chang&s  contained  in  this 
proposed  rule  is  July  13,  2000. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c),  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  revisions  of  the  Domestic  Mail 
Manual  (DMM),  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART1 11— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403.  404,  414,  3001-3011.  3201-3219, 
3403-3406.  3621.  3626.  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Domestic  Mail  Manual  (DMM) 
E.  Eligibility 


E651     Regular,  Nonprofit,  and 
Enhanced  Carrier  Route  Standard  Mail 


5.0  DBMC  DISCOUNT 

(Amend  5.1  by  replacing  "L602"  with 
"Exhibit  5.1"  to  read  as  follows.) 

5.1  Definition 

For  this  standard,  destination  bulk 
mail  center  (DBMC)  includes  all  bulk 
mail  centers  (BMCs)  and  auxiliary 
service  facilities  (ASFs)  as  shown  in 
Exhibit  5.1. 

[Add  new  Exhibit  5.1.1 


Eligible  destination  ZIP  codes 


005,  068-079,  085-098,  100-11,9.  124-127,  340 


Entry  BMC/ASF 


BMC  NEW  JERSEY  NJ  00102. 
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EXHIBIT  5.1.— BMC/ASF— DBMC  RATES— Continued 


Eligible  destination  ZIP  codes 


Entry  BMC/ASF 


010-067,  120-12:; 
130-136,  140-14C 


,  128,  129 


150-168,  260-26e 
080-084,  137-13C 
200-212,  21 4-23J 
240-243,  245-24S 

298,  300=-312,  31 

299,  313-316,  32( 
369-372,  375 
250-253,  255-25S 
434-436,  465-466 
500-516,  520-526 
498,  499,  540-551 
570-577  . 
565,  567,  580-5a 
590-599,  821 
463,  464,  530-532 
420,  423,  424, 
640,  641 ,  644-65( 
730,731,734-731 
706,  710-712,  71 
690-693,  800-81  e 
832-834,  836,  831 
850,  852,  853 
865,  870-875, 
889-891 ,  900-903 
894,  895,  897 
835,  838,  970-971 


439-447  

169-199  

244,  254,  267,  268  

,270-297,376  .... 

i-319,  350-352,  354-368,  373,  374.  377-379,  399  

339,  341,  342,  344,  346,  347,  349  

700,  701,  703-705,  707,  708,  713,  714,  716,  717,  719-729  

400-418,  421,  422,  425-427,  430-433,  437,  438,  448-462,  469-474 

480-497  

,  612,  680,  681,  683-689  

553-564,566 


38(  -397, 


,  534,  535,  537-539,  600-611,  613 
47$-479,  614-620,  622-631,  633-639 

,  660-662,  664-679,  739  

740,  741 ,  743-746,  748,  749  

733,  747,  750-799,  885  

820  822-831   

,  840-847,  893,  898,  979  

85i-857,  859,  860,  863,  864  

877-884  


,  910-928,  930-935 

966  

980-986,  988-994 


93$-966 


BMC  SPRINGFIELD  MA  05500. 
ASF  BUFFALO  NY  140. 
BMC  PITTSBURGH  PA  15195. 
BMC  PHILADELPHIA  PA  19205. 
BMC  WASHINGTON  DC  20499. 
BMC  GREENSBORO  NC  27075. 
BMC  ATLANTA  GA  31 195. 
BMC  JACKSONVILLE  FL  32099. 
BMC  MEMPHIS  TN  38999. 
BMC  CINCINNATI  OH  45900. 
BMC  DETROIT  Ml  48399. 
BMC  DES  MOINES  lA  50999. 
BMC  MPLS/ST  PAUL  MN  55202. 
ASF  SIOUX  FALLS  SD  570. 
ASF  FARGO  ND  580. 
ASF  BILLINGS  MT  590. 
BMC  CHICAGO  IL  60808. 
BMC  ST  LOUIS  MO  63299.    « 
BMC  KANSAS  CITY  KS  64399. 
ASF  OKLAHOMA  CITY  OK  730. 
BMC  DALLAS  TX  75199. 
BMC  DENVER  CO  80088. 
ASF  SALT  LAKE  CTY  UT  840 
ASF  PHOENIX  AZ  852. 
ASF  ALBUQUERQUE  NM  870. 
BMC  LOS  ANGELES  CA  90901. 
BMC  SAN  FRANCISCO  CA  94850. 
BMC  SEATTLE  WA  98000. 


5.2     Eligibility 

[Amend  5.2  by  te 
with  "DBMC"  to 


placing  "BMC  or  ASF' 
read  as  follows:] 


Pieces  in  a  m<  iling  that  meet  the 
standards  in  1.0  through  5.0  are  eligible 
for  the  DBMC  n  te  when  deposited  at  a 
BMC  or  ASF,  ac  dressed  for  delivery 
within  that  facility's  service  area  (ZIP 
Code  range),  and  placed  in  a  tray,  sack, 
or  pallet  (subject  to  the  standards  for  the 
rate  claimed)  that  is  labeled  to  that  BMC 
or  ASF  or  to  a  postal  facility  within  its 
the  exception  of 
service  areas  that  are 
ibit  5.1,  all  pieces  in  an 
ck  or  tray  are  eligible 
for  the  DBMC  discount  if  the  ADC  or 
AADC  facility  ZIP  Code  (as  shown  on 
Line  1  of  the  cofresponding  container 
label)  is  within  he  service  area  of  the 
BMC  or  ASF  at  ivhich  the  sack  or  tray 
is  deposited.  W  th  the  exception  of 
pieces  for  3-dig:  t  service  areas  that  are 
not  listed  in  Exhibit  5.1,  all  pieces  in  a 
palletized  ADC  package  are  eligible  for 
the  DBMC  discdunt  if  the  ADC  facility 
that  is  the  destination  of  the  package 


service  area  of  the  BMC  or  ASF  at  which 
it  is  deposited.  DBMC  rate  mail  may 
also  be  eligible  for  a  presort  or 
automation  discount,  subject  to  the 
corresponding  standards. 
***** 

E652    Parcel  Post 

1.0    BASIC  STANDARDS 


service  area.  W 
pieces  for  3-dig 
not  listed  in 
ADC  or  AADC 


(determined  by 


using  the  label  to  ZIP 


Code  in  Coluimi  B  of  L0G4)  is  within  the 


1.2    General 

[Revise  1.2  to  read  as  follows:] 

For  Parcel  Post  maihngs  claimed  at 
DBMC,  DSCF,  and  DDU  rates,  pieces 
must  meet  the  applicable  standards  in 
1.0  through  6.0  and  meet  the  following 
criteria: 

a.  May  be  bedloaded,  on  pallets,  in 
pallet  boxes  on  pallets,  in  sacks,  or  in 
other  authorized  containers  as  specified 
in  2.0  through  6.0,  depending  on  the 
facility  at  which  the  pieces  are 
deposited. 

b.  May  not  be  plant-loaded. 

c.  Be  part  of  a  single  mailing  of  50  or 
more  pieces  that  are  eligible  for  and 
claimed  at  any  Parcel  Post  rate  or  rates. 

d.  Be  deposited  at  a  destination  BMC 
(DBMC)  or  auxiliary  service  facility  or 

Exhibit  1 .3.— BMC/ASF— DBMC  Rates 


other  equivalent  facility;  destination 
sectional  center  (DSCF);  or  destination 
delivery  unit  (DDU)  as  applicable  for  the 
rate  claimed  and  as  specified  by  the 
USPS. 

e.  Be  addressed  for  delivery  within 
the  ZIP  Code  ranges  that  the  applicable 
entry  facility  serves. 

[Revise  1.3  to  read  as  follows:] 

1.3    DBMC  Rates 

For  DBMC  rates,  pieces  must  meet  the 
applicable  standards  in  1.0  through  6.0. 
In  addition,  pieces  must  be  part  of  a 
Parcel  Post  mailing  that  is  deposited  at 
a  BMC  or  ASF  imder  L605,  the  pieces 
deposited  at  each  BMC  or  ASF  must  be 
addressed  for  delivery  within  the  ZIP 
Code  range  of  that  facility,  must  be 
within  a  ZIP  Code  eligible  for  DBMC 
rates  under  Exhibit  1.3,  and  must  be 
prepared  in  accordance  with  M041  emd 
M045  or  M630.  Mail  meeting  the 
additional  criteria  in  5.0  may  be 
deposited  at  a  designated  facility  other 
than  the  BMC  or  ASF  where  the  DBMC 
parcels  would  otherwise  be  deposited. 

[Add  new  Exhibit  1.3] 


Eligible  destination  ZIP  codes 


Entry  BMC/ASF 


005,  068-079,  088-098 
010-067,  120-12;  I 


,  100-119,  124-127,  340 
128,  129 


BMC  NEW  JERSEY  NJ  00102. 
BMC  SPRINGFIELD  MA  05500. 
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Exhibit  1 .3.— BMC/ASF— DBMC  Rates— Continued 


Eligible  destination  ZIP  codes 

130-136,  140-149  

150-168,260-266,439-447  

080-084,  137-139,  169-199  

200-212,  214-239,  244,  254,  267,  268  

240-243,  245-249,  270-297,  376  

298,  300-312,  317-319,  350-352,  354-368,  373,  374,  377-379,  399  

299,  313-316,  320-339,  341,  342,  344,  346,  347,  349  

369-372,  375,  380-397,  700,  701,  703-705,  707,  708,  713,  714,  716,  717,  719-729  

250-253,  255-259,  400^18,  421,  422,  425-427,  430-433,  437,  438.  448^62,  469-474 

434-436,  465-^68,  480-^97  

500-516,  520-528,  612,  680,  681,  683-689  

498,  499,  540-551,  553-564,  566 , 

570-577  ; 

565,567,  580-588  

590-599,821   

463,  464,  530-532,  534,  535,  537-539,  600-611,  613  

420,  423,  424,  475-479,  614-620,  622-631,  633-639  

640,  641,  644-658,  660-662,  664-679,  739  

730,  731,  734-738,  740,  741,  743-746,  748,  749  

706,  710-712,  718,  733,  747,  750-799,  885  

690-693,  800-816,  820,  822-831  

832-834,  836,  837,  840-847,  893,  898,  979  

850,  852,  853,  855-857,  859,  860,  863,  864  

865,  870-875,877-884  

889-891,  900-908,  910-928,  930-935  ; 

894,  895,  897,936-966  

835,  838,  970-978,  980-986,  988-994 


Entry  BMC/ASF 


ASF  BUFFALO  NY  140. 
BMC  PITTSBURGH  PA  15195. 
BMC  PHILADELPHIA  PA  19205. 
BMC  WASHINGTON  DC  20499. 
BMC  GREENSBORO  NC  27075. 
BMC  ATLANTA  GA  31195. 
BMC  JACKSONVILLE  FL  32099. 
BMC  MEMPHIS  TN  38999. 
BMC  CINCINNATI  OH  45900. 
BMC  DETROIT  Ml  48399. 
BMC  DES  MOINES  lA  50999. 
BMC  MPLS/ST  PAUL  MN  55202. 
ASF  SIOUX  FALLS  SD  570. 
ASF  FARGO  ND  580. 
ASF  BILLINGS  MT  590. 
BMC  CHICAGO  IL  60808. 
BMC  ST  LOUIS  MO  63299. 
BMC  KANSAS  CITY  KS  64399. 
ASF  OKLAHOMA  CITY  OK  730. 
BMC  DALLAS  TX  75199. 
BMC  DENVER  CO  80088. 
ASF  SALT  LAKE  CTY  UT  840. 
ASF  PHOENIX  AZ  852. 
ASF  ALBUQUERQUE  NM  870. 
BMC  LOS  ANGELES  CA  90901. 
BMC  SAN  FRANCISCO  CA  94850. 
BMC  SEATTLE  WA  98000. 


[Redesignate  1.4  through  1.5  as  1.5 
through  1.6  and  insert  new  number  1.4 
to  read  as  follows: 

1.4    DSCF  and  DDU  Rates 

For  DSCF  and  DDU  rates,  pieces  must 
meet  the  applicable  standards  in  1.0 
through  1.6  and  meet  the  following 
criteria: 

[Move  former  1.3  (e)  and  (f)  to  new 
section  as  1.4  (a)  and  (b).] 


L    Labeling  Lists 


L600    Standard  Mail 

[Amend  the  heading  of  Labeling  List 
601  by  removing  "Machinable  Parcels" 
to  read  as  follows:] 

L601     BMCs 

[Revise  introductory  paragraph  to  read 
as  follows:] 
Use  this  list  for: 

(a)  Standard  Mail  (A)  machinable 
parcels  if  ASF  mail  is  not  prepared  for 
and  claimed  at  DBMC  rates, 

(b)  Bound  Printed  Matter  machinable 
parcels, 

(c)  Parcel  Post  if  ASF  mail  is  not 
prepared  for  and  claimed  at  DBMC  rates 
except  non-machinable  BMC  Presort 
and  OBMC  Presort,  and 

(d)  Presorted  Special  Standard  Mail 
and  Presorted  Library  Mail  to  BMC 
destinations. 


[RemovgAabeling  List  602.  BMCs/ASFs- 
DBMC  Rates.] 

***** 

[Revise  the  heading  of  Labeling  List  605 
to  read  as  follows:] 

L605    BMCs/ASFs 

[Revise  introductory  paragraph  to  read 
as  follows:] 
Use  this  list  for: 

(a)  Standard  Mail  (A)  pallets  of 
packages  of  flats,  letter  trays,  and/or 
sacks, 

(b)  Standard  Mail  (A)  machinable 
parcels  when  mail  for  ASF  service  areas 
is  prepared  for  and  claimed  at  DBMC 
rates, 

(c)  Parcel  Post  when  mail  for  ASF 
service  areas  is  prepared  for  and 
claimed  at  DBMC  rates, 

(d)  Parcel  Post  nonmachinable  parcels 
claimed  at  BMC  Presort  and  OBMC 
Presort  rates,  and 

(e)  Bound  Printed  Matter  packages 
and/or  sacks  on  pallets. 


M    MAIL  PREPARATION  AND 
SORTATION 

MOID    Mailpieces 

MOll    Basic  Standards 

1.0    TERMS  AND  CONDITIONS 

***** 

1.2    Presort  Levels 

[Amend  1.2  by  revising  1.2n  to  read  as 
follows:] 


Terms  used  for  presort  levels  are 
defined  as  follows: 


n.  ASF/BMC:  all  pieces  are  addressed 
for  delivery  in  the  service  area  of  the 
same  auxiliary  service  facility  (ASF)  or 
bulk  mail  center  (BMC)  (see  L601  or 
L605,  as  applicable). 
***** 

M040    PALLETS 

M041     General  Standards 


5.0    PREPARATION 


5.1    Presort 

[Amend' 5.1  by  revising  the  last  two 
sentences  to  read  as  follows:) 

*   *   *  The  standards  for  package 
reallocation  to  protect  the  SCF  or  BMC 
pallet  (M045.5.0  and  6.0)  are  optional 
methods  of  pallet  preparation  designed 
to  retcdn  as  much  mail  as  possible  at  the 
SCF  or  BMC  level.  These  standards  may 
result  in  some  packages  of  Periodicals 
flats  and  irregular  parcels  and  Standard 
Mail  (A)  flats,  and  irregular  parcels  that 
are  part  of  a  mailing  job  prepared  in  part 
as  palletized  flats  at  automation  rates, 
not  being  placed  on  the  finest  level  of 
pallet  possible.  Mailers  must  use  PAVE- 
certified  presort  software  to  prepare 
mailings  using  package  reallocation 
(package  reallocation  is  optional,  but,  if 
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performed,  in 
complete  mai 


u*  be  done  for  the 
ii  ig  job). 


5.2    Required  I  "reparation 

(Amend  5.2  by  evising  5.2a  to  read  as 
follows:] 

These  standai  ds  apply  to: 

a.  Periodicals,  Standard  Mail  (A)  and 
Parcel  Post  (oth  jr  than  BMC  Presort, 
OBMC  Presort,  3SCF,  and  DDU  rate 
mail).  For  mail  hat  is  prepared  on 
pallets,  a  pcdlet  must  be  prepared  to  a 
required  sortatii  )n  level  when  there  are 
500  pounds  of  I  eriodicals  or  Standard 
Mail  packages,  liacks,  or  parcels,  or  six 
layers  of  Period  cals  or  Standard  Mail 
(A)  letter  trays,  "or  packages  of 
Periodicals  flat!  and  irregular  parcels 
and  Standard  \  ail  (A)  packages  of  flats 
on  pallets  prepi  red  under  the  standards 
for  package  reallocation  (M045.5.0),  not 
all  mail  for  a  re([uired  5-digit 
destination  is  n  quired  to  be  on  a  5-digit 
pallet  or  option  il  5-digit  scheme  pallet. 
For  packages  of  Standard  Mail  (A)  flats 
on  pallets  prepj  red  under  the  standards 
for  package  reallocation  to  protect  the 
BMC  pallet  (M(k5.6.0),  not  all  mail  for 
a  required  ASF  pallet  is  required  to  be 
on  an  ASF  palh  i.  Mixed  pallets  of 
sacks,  trays,  or  machinable  parcels  must 
be  labeled  to  th ;  BMC  or  ADC  (as 
appropriate)  sei  ving  the  post  office 
are  entered  into  the 
mailstream.  Tho  processing  and 
distribution  ma  aager  of  that  facility  may 
issue  a  written  ;  luthorization  to  the 
mailer  to  label  i  oixed  BMC  or  mixed 
ADC  pallets  to  he  post  office  or 

1  distribution  center 
office  where  mailings 


processing  and 

serving  the  post 

are  entered.  Thi  (se  pallets  contain  all 


mail  remaining 
optional  pallets 
sortation  levels 
appropriate. 


COPALLElriZED  COMBINED  OR 
I EVEL  MAILINGS  OF 


6.0 

MDCED-RATE 

FLAT-SIZE 


PIECES 


6.4    Standard 


[Amend  6.4  by 

sentence  to  rea^  as  follows:] 


after  required  and 
are  prepared  to  finer 
under  M045,  as 


^ail(A) 

revising  the  first 


To  copalletize  different  Standard  Mail 
(A)  flat-size  mailings,  the  mailer  must 
consolidate  on  pallets  all  independently 
sorted  packages  from  each  mailing  to 
achieve  the  finest  presort  level  for  the 
mailing,  except  that  a  copalletized 
mailing  prepared  under  M045.5.0  or  6.0, 
using  package  reallocation,  may  not 
always  result  in  all  packages  being 
placed  on  the  finest  pallet  level 
possible.*   *   * 
***** 

M045    Palletized  Mailings 


4.0  PALLET  PRESORT  AND 
LABELING 

4.1  Packages,  Bundles,  Sacks  or  Trays 
on  Pallets 

(Amend  4.1  by  revising  4.1e  to  read  as 
follows:] 
Preparation  and  Line  1  labeling: 

***** 

e.  As  appropriate: 

(1)  Periodicals:  ADC:  required;  for 
Line  1,  useL004. 

(2)  Standard  Mail:  BMC/ASF: 
required;  for  Line  1,  use  L605.  If 
package  reallocation  to  protect  the  BMC 
pallet  is  used  and  the  BMC  pallet 
contains  mail  for  the  ASF  service  area, 
for  Line  1,  use  L601. 


4.2     Machinable  Parcels-Standard  Mail 

(Amend  4.2  by  revising  4.2b  and  4.2c  to 
read  as  follow:] 

Preparation  sequence  and  Line  1 
labeling: 

***** 

b.  ASF:  allowed  and  required  only 
when  mail  for  ASF  service  areas  is 
prepared  for  and  claimed  at  DBMC 
rates;  for  Line  1,  use  L605.  DBMC  rate 
eligibility  is  determined  by  Exhibit 
E651.5.1  and  Exhibit  E652.1.3. 

c.  Destination  BMC:  required;  for  Line 
1,  use  L601  (L605  when  mail  for  ASF 
service  areas  is  prepared  for  and 
claimed  at  DBMC  rates).  DBMC  rate 
eligibility  is  determined  by  Exhibit 
E651.5.1  and  Exhibit  E652.1.3. 


[Revise  heading  of  5.0  to  read  as 
follows:] 

5.0  PACKAGE  REALLOCATION  TO 
PROTECT  SCF  PALLET  FOR 
PERIODICALS  FLATS  AND 
IRREGULAR  PARCELS  AND 
STANDARD  MAIL  (A)  FLATS  ON 
PALLETS 

5.1  Basic  Standards 

(Amend  5.1  by  revising  the  first 
sentence  to  read  as  follows:] 

Package  reallocation  to  protect  the 
SCF  pallet  is  an  optional  preparation 
method  (if  performed,  package 
reallocation  must  be  done  for  the 
complete  mailing  job);  only  PAVE- 
certified  presort  software  may  be  used  to 
create  pallets  under  the  standards  in  5.2 
through  5.5  *   *   * 
***** 

[Redesignate  6.0  through  14.0  as  7.0 
through  15.0,  respectively,  and  insert 
new  number  6.0  to  read  as  follows:] 

6.0  PACKAGE  REALLOCATION  TO 
PROTECT  BMC  PALLET  FOR 
STANDARD  MAIL  (A)  FLATS  ON 
PALLETS 

6.1  Basic  Standards 

Package  reallocation  to  protect  the 
BMC  pallet  level  is  an  optional 
preparation  method  (if  performed, 
package  reallocation  to  protect  the  BMC 
pallet  must  be  done  for  the  complete 
mailing  job);  only  PAVE-certified 
presort  software  may  be  used  to  create 
pallets  under  the  standards  in  6.2 
through  6.4.  The  software  will 
determine  if  maU  for  a  BMC  service  area 
would  fall  beyond  the  BMC  level  when 
ASF  pallets  are  prepared.  Reallocation 
is  performed  only  when  there  is  mail  for 
the  BMC  service  area  that  would  fall 
beyond  the  BMC  pallet  level.  The 
amount  of  mail  required  to  bring  the 
mail  that  would  fall  beyond  the  BMC 
pallet  level  back  to  a  BMC  level  is  the 
minimum  volxune  that  would  be 
reallocated  from  an  ASF  pallet,  where 
possible.  The  following  "parent"  BMCs 
can  be  protected  with  package 
reallocation  by  using  mail  from  the  ASF 
"child"  pallets  indicated  in  Exhibit  6.1. 


Exhibit  6.1. —"Parent"  BMC/"Child"  ASF 


"Parent 


BMC:  service  areas 


"Child"  ASF:  ZIP  Code  areas  served 


Pittsburgh  BMC 
Denver  BMC  .... 


Dallas  BMC  ... 
Des  Moines  BMC 
Minneapolis  BMC 


Buffalo  ASF:  130-136;  140-149. 

Albuquerque  ASF:  865,  870-875.  877-884. 

Phoenix  ASF:  850,  852,  853,  85S-857,  859,  860,  863,  864. 

Salt  Lake  City  ASF:  832-834,  836,  837,  840-847.  893,  898,  979. 

Billings  ASF:  590-599,  821. 

Oklahoma  City  ASF:  730,  731 ,  734-738.  740.  741 ,  743-746,  748,  749. 

Sioux  Falls  ASF:  570-577 

Fargo  ASF:  565,  567.  580-588. 
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6.2  General  Reallocation  Rules 

Reallocation  rules: 

a.  The  reallocation  process  does  not 
affect  package  preparation.  Reallocate 
only  complete  packages  and  only  the 
minimum  number  of  packages  necessary 
to  create  a  BMC  pallet  meeting  the 
minimum  pallet  weight.  Based  on  the 
weight  of  individual  pieces  within  a 
package  and  packaging  parameters,  the 
weight  of  mail  that  is  reallocated  may  be 
slightly  more  than  the  minimum  volume 
required  to  create  a  BMC  pallet. 

b.  Using  the  parent  BMC/child  ASF 
table  provided  in  Exhibit  6.1,  reallocate 
packages  from  the  ASF  pallet  to  create 
a  BMC  pallet.  The  ASF  pallet  can  be 
eliminated  if  necessary  to  protect  the 
BMC  pallet. 

c.  When  reallocating  mail  to  create  a 
BMC  pallet,  reallocate  mail  only  from 
the  ASF  pallet.  Package  reallocation  is 
only  to  be  used  between  the  "parent" 
BMC  and  the  "child"  ASF.  Mail  from 
finer  levels  of  pallets  (e.g.,  SCF  pallet) 
may  not  be  reallocated  to  protect  BMC 
pallets. 

d.  Mailers  may  use  any  minimum 
pallet  weight(s)  permitted  by  DMM 
standards  and  may  use  different 
minimum  weights  for  different  pallet 
levels  in  conjunction  with  package 
reallocation. 

6.3  Reallocation  of  Packages  From 
ASF  Pallets 

When  reallocating  packages  from  ASF 
pallets: 

a.  Using  the  parent  BMC/child  ASF 
table  provided  in  Exhibit  6.1,  attempt  to 
identify  an  ASF  pallet  of  adequate 
weight  that  can  support  reallocation  of 
one  or  more  packages  to  bring  the  mail 
that  has  fallen  through  the  BMC  level 
back  to  the  BMC  level  without 
eliminating  the  ASF  pallet.  A  sufficient 
amount  of  mail  must  remain  on  the  ASF 
pallet  after  reallocation  to  meet  the  ASF 
pallet  weight  minimum.  If  an  ASF  pallet 
of  adequate  weight  is  available,  create  a 
BMC  pallet  by  combining  the 
reallocated  mail  from  the  ASF  pallet 
with  the  mail  that  would  fall  beyond  the 
BMC  pallet  level. 

b.  If  no  single  ASF  pallet  within  the 
BMC  service  area  contains  an  adequate 
volume  of  mail  to  allow  reallocation  of 
the  portion  of  the  mail  on  a  pallet  as 
described  in  the  previous  step,  then 
eliminate  one  ASF  pallet  and  reallocate 
all  of  the  mail  to  create  a  BMC  pallet  by 
combining  it  with  the  mail  that  would 
fall  beyond  the  BMC  pallet  level.  As  a 
result,  the  software  will  not  prepare  one 
ASF  pallet  for  the  ASF  service  area  if  it 
is  detrimental  to  the  BMC  pcdlet. 


6.4    Documentation 

Mailings  must  be  supported  by 
documentation  produced  by  PAVE- 
certified  software  meeting  the  standards 
in  P012. 


M073    COMBINED  MAILINGS  OF 
STANDARD  (A)  AND  STANDARD  (B) 
PARCELS 

1.0    COMBINED  MACmN ABLE 
PARCELS— RATES  OTHER  THAN 
PARCEL  POST  OBMC  PRESORT,  BMC 
PRESORT,  DSCF,  AND  DDU 


1.6    Sack  Preparation 

[Amend  1.6  by  revising  1.6a(2]  and 
1.6a(3)  to  read  as  follows:] 

The  requirements  for  sack  preparation 
are  as  follows: 

a.  Sack  size,  preparation  sequence, 
and  Line  1  labeling: 
***** 

(2)  Destination  ASF:  allowed  and 
required  only  when  mail  for  ASF 
service  areas  is  prepared  for  and 
claimed  at  DBMC  rates  (minimum  of  10 
pieces/20  pounds/1,000  cubic  inches, 
smaller  volume  not  permitted);  for  Line 
1,  use  L605.  DBMC  rate  eligibility  is 
determined  by  Exhibit  E65 1.5.1  and 
Exhibit  E652. 1.3. 

(3)  Destination  BMC:  required 
(minimum  of  10  pieces/20  pounds/ 
1.000  cubic  inches,  smaller  volume  not 
permitted);  for  Line  1,  use  L601  (L605 
when  mail  for  ASF  service  areas  is 
prepared  for  and  claimed  at  DBMC 
rates).  DBMC  rate  eligibility  is 
determined  by  Exhibit  E65 1.5.1  and 
Exhibit  E652. 1.3. 


M610    Presorted  Standard  Mail  (A) 


5.0    MACHINABLE  PARCELS* 

***** 

5.2    Sack  Preparation 

[Amend  5.2  by  revising  5.2(b)  and  5.2(c) 
to  read  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 

***** 

b.  Destination  ASF:  allowed  and 
required  only  when  mail  for  ASF 
service  areas  is  prepared  for  and 
claimed  at  DBMC  rates  (10  pound 
minimiun,  smaller  volume  not 
permitted);  for  Line  1  use  L605.  DBMC 
rate  eligibility  is  determined  by  Exhibit 
E651.5.1. 

c.  Destination  BMC:  required  (10 
poimd  minimum,  smaller  volume  not 
permitted);  for  Line  1,  use  L601  (L605 
when  mail  for  ASF  service  areas  is 


prepared  for  and  claimed  at  DBMC 
rates).  DBMC  rate  eligibility  is 
determined  by  Exhibit  E651.5.1. 

***** 

M630    Standard  Mail  (B) 

***** 

6.0    MACHINABLE  PARCELS 


6.2     Sack  Preparation 

[Amend  6.2  by  revising  6.2b  and  6.2c  to 
read  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 

***** 

b.  ASF:  allowed  and  required  only 
when  mail  for  ASF  service  areas  is 
prepcired  for  and  claimed  at  DBMC  rates 
(minimum  of  10  pieces/20  pounds/ 
1,000  cubic  inches,  smaller  volume  not 
permitted);  for  Line  1,  use  L605.  DBMC 
rate  eligibility  is  determined  by  Exhibit 
E652.1.3. 

c.  Destination  BMC:  required 
(minimum  of  10  pieces/20  poimds/ 
1,000  cubic  inches,  smaller  volxune  not 
permitted);  for  Line  1,  use  L601  (L605 
when  mail  for  ASF  service  areas  is 
prepared  for  and  claimed  at  DBMC 
rates).  DBMC  rate  eligibility  is 
determined  by  Exhibit  E652.1.3. 
***** 

P  POSTAGE  AND  PAYMENT 
METHODS 

POOO    Basic  information 

POlO    General  Standards 


P012     DOCUMENTATION 


2.0    STANDARDIZED 
DOCUMENTATION— FIRST-CLASS 
MAIL,  PERIODICALS,  AND 
STANDARD  MAIL  (A) 

2.2    Format  and  Content 

[Amend  2.2  by  replacing  last  two 
sentences  of  2. 2d  (4)  to  read  as  follows:] 

For  First-Class  Mail,  Periodicals,  and 
Standard  Mail  (A),  standardized 
documentation  includes: 


(4)  *   *   *  Document  SCF  or  BMC 
pallets  created  as  a  result  of  package 
reallocation  under  M045.5.0  or  6.0  on 
the  USPS  Qualification  Report  by 
designating  the  protected  pallet  with  an 
identifier  of  "PSCF"  (for  an  SCF  pallet) 
or  "PBMC"  (for  a  BMC  pallet).  These 
identifiers  are  required  to  appear  only 
on  the  USPS  Qualification  Report;  they 
are  not  required  to  appear  on  pallet 
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labels  or  in  any 
documentation 


other  mailing 


.evel 


2.4    Sortation 

[Amend  2.4  by 
level  and  abbrei^iation 
below  SCF  pall 
reallocation)  to 

The  actual  sojlation 
corresponding 
the  package,  tra^ 
required  by  2.2 


nserting  new  sortation 

immediately 
I  (ts  (created  from  package 
read  as  follows:] 
level  (or 
bbreviation)  is  used  for 
,  sack,  or  pallet  levels 
md  shown  below. 


Sortation  I  jvel 


Abbreviation 


BMC  [pallets 
package 


crea  ed  from 
reallocption]. 


PBMC 


tJiese 


An  appropriajte 
11.3  to  reflect 
published  if  the 
Stanley  F.  Mires, 

Chief  Counsel,  Le,  [; 
[FR  Doc.  00-25  F 

BILLING  CODE  7710-  2-P 


amendment  to  39  CFR 
changes  will  be 
proposal  is  adopted. 


islative. 

led  1-3-00;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION  I 


47  CFR  Part  73 

[DA  99-2843,  MM 
9730] 


Docket  No.  99-^62,  RM- 


Radio  Broadcasting  Services;  Canton 
and  Morristowif,  NY 


agency:  Federa 
Commission. 
ACTION:  Proposed 


summary:  The 
comments  on  a 
Cartier 

Station  WVNC 
NY,  and  Waters 
licensee  of 
275A,  Morrist 
substitution  of 
Channel  244A 
substitution  of 
Channel  275A 
modification  of 
to  specify  o 
powered 
requested  on 
should  be 
incompatible 
Section  1 . 
Rules,  as 
Waters,  since  a 
channel, 
allotment  at 
restriction  of  2( 
miles)  west,  at 


Communications 
rule. 


( lommission  requests 
petition  filed  jointly  by 
Commu  lications  Inc.,  licensee  of 
Channel  244A,  Canton, 
Communications,  Inc., 
Station  WNCQ-FM,  Channel 
o  vn,  NY,  seeking  the 
:hannel  275C3  for 

<  t  Canton  and  the 
:hannel  244C3  for 

<  t  Morristown,  and  the 
their  respective  licenses 

perition  on  the  higher 
chann  3ls.  Comment  is 
w  lether  the  proposal 
cons  dered  as  an 

c  lannel  swap  pursuant  to 
420(g  (3)  of  the  Commission's 
requei  ted  by  Cartier  and 

second  Class  C3 
Cham  el  244C3,  is  available  for 
Capton,  with  a  site 
8  kilometers  (12.9 
:oordinates  44-33-26 


NL;  75-25^8  WL.  This  allotment 
would  be  short-spaced  to  Chaimel  243A 
at  Buckingham.  Quebec,  and  to  Station 
CKOI-FM,  Channel  245C1,  Verdun, 
Quebec,  Canada.  Channel  275C3  can  be 
allotted  to  Canton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  12  kilometers  (7.4  miles) 
north,  at  coordinates  44—41-51  NL;  75- 
07-35  WL,  to  accommodate  Cartier's 
desired  transmitter  site.  Channel  275C3 
at  Canton  will  be  short-spaced  to  276A 
at  Valleyfield,  Quebec,  Canada.  Channel 
244C3  can  be  allotted  to  Morristown  in 
compliance  with  the  Conunission's 
minimum  distance  separation 
requirements,  with  respect  to  domestic 
allotments,  with  a  site  restriction  of  12 
kilometers  east,  at  coordinates  44-36-00 
NL;  75-30-00  WL,  to  accommodate 
Waters'  desired  transmitter  site. 
Channel  244C3  at  Morristown  will  be 
short-spaced  to  Chaimel  243A  at 
Buckingham,  Quebec,  Canada.  Since 
both  communities  are  located  within 
320  kilometers  of  the  U.S.-Canadian 
border  and  the  proposed  allotments  will 
result  in  short-spacings  to  Canadian 
allotments,  concurrence  by  the 
Canadian  Government  in  these 
allotments,  as  specially  negotiated, 
short-spaced  allotments,  must  be 
obtained. 

DATES:  Comments  must  be  filed  on  or 
before  February  7,  2000,  and  reply 
comments  on  or  before  February  22, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  hi 
addition  to  filing  coimnents  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  G.  O'Neil,  Rini,  Goran 
&  Lancellotta,  P.C,  1350  Connecticut 
Avenue,  NW,  Suite  900,  Washington, 
DC  20036-1701  (Counsel  to  petitioners). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-362,  adopted  December  8,  1999,  and 
released  December  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc..  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  coimnents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-90  Filed  1-3-00:  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  216  and  222 

[Docltet  No.  990901 242-9242-01 ; 
I.D.072099E] 

North  Atlantic  Whale  Protection 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  NMFS  publishes  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
in  response  to  a  request  by  the  Whale 
Watch  Advisory  Group  (WW AG)  that 
NMFS  solicit  comments  on  the 
appropriateness  of  codifying,  through 
rulemaking,  operational  procedures  for 
vessels  engaged  in  whale  watching  in 
NMFS  Northeast  Region  (Virginia  to 
Maine). 

The  scope  of  this  ANPR  encompasses 
the  activity  of  any  vessel  (commercial  or 
private)  that  is  engaged  in  whale 
watching.  NMFS  is  requesting 
comments  on  whether  existing  whale 
protection  measures  are  adequate  to 
address  the  potential  threat  of  injury  or 
mortality  by  vessels  engaged  in  whale 
watching  (commercial  and  private)  to 
large  whales,  (primarily  humpback,  fin, 
and  minke  whales),  and,  if  not,  what 
whale  protection  measures  are  needed. 
DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
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(see  ADDRESSES)  no  later  than  5  p.m. 
eastern  standard  time,  on  March  6, 
2000. 

ADDRESSES:  Comments  on  this  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
should  be  addressed  to  Chief,  Permits 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910.  or  fax  to  301-713-0376. 
FOR  FURTHER  INFORMATION  CONTACT:  Aim 
Terbush,  Office  of  Protected  Resoiuces, 
301-713-2289;  or  Doug  Beach, 
Northeast  Region,  978-281-9254. 
SUPPLEMENTARY  INFORMATION: 

Background 

Whale  watching  is  a  popular 
recreational  activity  in  the  Stellwagen 
Bank  National  Marine  Sanctuary 
(SBNMS)  and  throughout  the  Northeast 
Region.  Whale  watch  vessel  operators 
seek  out  areas  where  whales  congregate. 
This  has  led  to  large  numbers  of  vessels 
gathering  around  groups  of  whales, 
which  has  increased  the  potential  for 
harassment,  injiuy  or  even  the  death  of 
these  animals.  NMFS  has  received 
complaints  from  the  public  cheirging 
that  marine  mammals  are  being 
harassed  and  injiued  by  commercial 
whale  watching,  fishing,  and  pleasure 
craft  vessels.  In  1998,  whale  watch 
vessels  struck  two  whales  while 
returning  to  their  home  port.  In  1997, 
there  was  a  report  from  a  private  citizen 
while  aboard  a  whale  watch  excursion 
that  the  vessel  had  hit  a  whale.  There 
were  no  reported  ship  strikes  of  whales 
by  vessels  engaged  in  whale  watching  in 
1999;  however,  there  were  three  reports 
of  harassment  in  1999  which  are  all 
currently  imder  investigation. 

NMFS  Northeast  Region  has 
attempted  to  address  the  impacts  of 
whale  watching  through  a  combination 
of  enforcing  the  Marine  Manunal 
Protection  Act  (MMPA)  and  Endangered 
Species  Act  (ESA)  prohibitions  against 
the  taking  of  listed  species,  and  issuing 
operational  guidelines  to  give  vessel 
operators  guidance  on  how  to  approach 
large  whales  without  causing 
harassment.  In  addition,  to  minimize 
the  detrimental  effects  of  directed  vessel 
interactions  with  northern  right  whales, 
NMFS  issued  an  interim  final  rule 
prohibiting  the  approach  of  a  right 
whale  within  500  yards  on  February  13, 
1997.  Although  this  rule  provides 
certain  exemptions,  it  generally 
prohibits  vessels  and  aircraft  from 
approaching  a  right  whale  within  500 
yards,  and  is  believed  to  provide 
adequate  protection  to  this  species  from 
whale  watching  vessels. 

The  Recovery  Plan  for  the  Northern 
Humpback  Whale  (NMFS,  1991)  places 


high  priority  on  reducing  any 
detrimental  effects  of  directed  vessel 
interactions  with  that  species, 
specifically  in  regard  to  collisions  with 
ships  or  boats.  The  Northeast 
Implementation  Team,  established  by 
NMFS  to  implement  the  ESA  Right 
Whale  and  Humpback  Whale  Recovery 
Plans,  set  up  the  WW  AG  under  its  Ship 
Strike  Sub-Committee  to  look  into 
appropriate  measures  to  address  what  is 
believed  to  be  an  increasing  threat  to 
whales,  as  evidenced  by  the  whale 
watch  vessel  strikes  in  1998  and  recent 
reports  of  harassment.  The  WW  AG  is 
made  up  of  representatives  from  the 
whale  watch  industry,  conservation 
organizations,  and  state  and  Federal 
agencies. 

hi  March,  1999,  the  WW  AG 
recommended  that  NMFS  revise  its 
1985  whale  watch  guidelines  to  help 
address  the  issue,  and  prepare  an  ANPR 
to  solicit  comments  on  the 
appropriateness  of  codifying,  through 
rulemaking,  operational  procedures  for 
vessels  engaged  in  whale  watching  in 
the  Northeast  Region.  NMFS  revised  the 
guidelines  as  requested  by  the  WWAG 
on  June  1,  1999  (64  FR  29270).  The 
guidelines  were  revised  to  provide 
specific  vessel  speed  recommendations, 
decrease  the  number  of  vessels  in  close 
proximity  to  whales,  recommend  the 
use  of  lookouts  when  entering  or 
departing  known  whale  aggregation 
areas,  and  increase  the  circular  Whale 
Awareness  Zone. 

The  U.S.  Coast  Guard  (USCG),  in 
performing  its  maritime  law 
enforcement  role  under  the  ESA,  has 
monitored  whale  watch  operations  at 
various  times.  The  USCG  established  a 
program  utilizing  the  Coast  Guard 
Auxiliary  to  monitor  whale  watching 
activities  in  the  Stellwagen  Bank 
National  Marine  Sanctuary  (SBNMS) 
and  elsewhere  in  NER  waters  during  the 
1999  season.  Observations  are 
conducted  from  USCG  vessels  and 
aircraft,  and  by  placing  uniformed, 
specially  trained  Auxiliary  observers  in 
the  wheel  houses  of  whale  watch 
vessels.  However,  it  should  be  noted 
that  the  USCG  Auxiliary  has  no 
enforcement  authority. 

USCG  Auxiliary  observers  provide 
written  reports  of  their  observations  to 
NOAA.  NMFS  and  SBNMS  intend  to 
review  all  comments  and 
recommendations  received,  as  well  as 
information  received  on  observed 
compliance  with  the  revised  guidelines, 
in  the  course  of  determining  whether  to 
propose  a  rule. 

Request  for  Conunents 

NMFS  is  requesting  conunents  on  (1) 
whether  existing  whale  protection 


measures  are  adequate  to  address  the 
potential  threat  of  injury  or  mortality  by 
vessels  engaged  in  whale  watching 
(conunercial  and  private)  to  large 
whales,  (primarily  humpback,  fin,  and 
minke  whales),  and,  if  not,  (2)  what 
whale  protection  measures  are  needed. 
NMFS  offers  the  following  as  possible 
options: 

Further  revisions  of  the  existing  whale 
watch  guidelines  -  The  revised 
guidelines  include  several  measures 
intended  to  decrease  the  likelihood  of 
adverse  interactions  with  whales,  such 
as  collisions.  The  revised  guidelines, 
which  cover  an  area  two  miles  bom  any 
observed  whale:  (1)  establish  certain 
speed  levels  as  a  vessel  approaches  or 
departs  from  observed  whales  at  two 
miles  (13  knots),  one  mile  (10  knots), 
and  one-half  mile  (7  knots);  (2)  provide 
more  specific  instructions  for  multi- 
vessel  approaches  within  600  feet  and  a 
maximum  number  of  vessels  (three) 
within  that  area;  and  (3)  recommend  the 
posting  of  a  dedicated  lookout  when 
vessels  are  within  two  miles  of  observed 
whales  to  keep  track  of  all  whales  in  the 
■vicinity.  The  guidelines  could  be  further 
revised  to  increase  or  decrease  these 
requirements  or  establish  new  ones, 
such  as  minimiun  approach  distances  or 
general  speed  restrictions  in  specific 
whale  high  use  areas. 

Codify  the  whale  watch  guidelines  -  *' 
Codifying  the  whale  watch  guidelines  as 
regulations  would  make  them 
requirements  rather  than  just 
reconunendations,  and  would  provide 
for  enforcement  of  these  provisions  and 
penalties  for  violations. 

Minimum  approach  rules  -  Similar  to 
the  right  whale  minimum  approach 
rule,  some  limit  could  be  established  by 
regulation  to  accommodate  a  reasonable 
level  of  whale  watching  opportunity 
while  providing  space  for  individual 
animals  to  avoid  harassment  and 
possible  injiuy.  This  coidd  be 
accomplished  independently  of  any 
revision  or  codification  of  the  whale 
watch  guidelines. 

Operator  Permit  or  Certification 
Program  -  Requiring  operators  of  vessels 
engaged  in  whale  watching  to  obtain  a 
permit  or  certification.  Issuance  of  a 
permit  or  certification  woidd  be  based 
on  the  operator  demonstrating 
knowledge  of  whale  behavior  and 
proper  whale  watch  vessel  operation. 
Sanctions,  up  to  and  including  loss  of 
permit  or  certification  for 
nonconformance  with  applicable 
regulations,  would  be  possible. 
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Dated:  Decembf  r  28,  1999. 
Penelope  D.  Dalto  n 
Assistant  Adminit  tratorfc 
National  Marine 
[FR  Doc.  00-87 

BIlXiNG  CODE  3S10-^-F 


hr  Fisheries, 
rt/s/jeries  Service. 
Filed  1-3-00;  8:45  am] 


DEPARTMENT 


3F  COMMERCE 
and  Atmospheric 


National  Oceanic 
Administration 


50  CFR  Part  30^ 

[Docket  No.  9912^0343-9343-01;  I.D. 
120999D] 

RIN  0648-AIM52 

Pacific  Halibut  hsheries;  Catch 
Sharing  Plan 

AGENCY:  Nation;  il  Marine  Fisheries 
Service  (NMFS)  National  Oceanic  and 
Atmospheric  A<  ministration  (NOAA), 
Commerce. 

ACTION:  Proposed  changes  to  catch 
sharing  plan  an(  i  the  sport  fishing 
regulations;  ava  lability  of  draft 
environmental  <  ssessment  and 
regulatory  impa  zt  review. 


c  lange : 


isr 


r3gul 


dafti 


SUMMARY:  NMF$ 
authority  of 
Act  (Halibut 
implement 
Pacific  Halibut 
(Plan)  to 
court-ordered 
of  Pacific  halibiit 
and  non-treaty 
management 
fisheries  off 
NMFS  also 
sport  fisheries 
the  Plan  in  200(  i 
announces  the 
comment  of  a 
assessment  and 
review  (EA/RIR 
DATES:  Commeqts 
changes  to  the 
January  7,  2000 
proposed 
regulations  muit 
February  11,  2obo 
ADDRESSES: 
for  a  copy  of  thi  < 
to  William  Stel 
Administrator, 
NMFS,  7600 
WA  98115 
Plan,  including 
2000,  and  of  thd 
available  at  the 
website:  http 
imder  "Halibut 
Conunents  also 
facsimile  (fax) 


proposes,  under 
the  Northern  Pacific  Halibut 

,  to  approve  and 
char  ges  to  the  Area  2A 
I  ^atch  Sharing  Plan 
accominodate,  in  the  Plan,  a 
in  the  allocation 
between  treaty  Indian 
heries  and  to  adjust 
of  jthe  halibut  sport 
Wa  ihington  and  Oregon. 
pro{  loses  changes  to  the 

lations  to  implement 
Finally,  NMFS 
Availability  for  public 

environmental 
regulatory  impact 
for  this  action, 
on  the  proposed 
Iflan  must  be  received  by 
comments  on  the 
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Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Halibut  Act,  at  16  U.S.C.  773c,  gives  the 
Secretary  of  Commerce  (Secretary) 
general  responsibility  for  carrying  out 
the  Halibut  Convention  between  the 
United  States  and  Canada  and  requires 
the  Secretary  to  adopt  such  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  objectives  of  the 
Convention  and  the  Halibut  Act.  Section 
773c(c)  of  the  Halibut  Act  authorizes  the 
regional  fishery  management  councils  to 
develop  regulations  that  are  not  in 
conflict  with  regulations  adopted  by  the 
International  Pacific  Halibut 
Commission  (IPHC)  to  govern  the 
Pacific  halibut  catch  that  occurs  in  each 
council's  region.  Each  year  since  1988 
the  Pacific  Fishery  Management  Coimcil 
(Council)  has  developed  a  catch  sharing 
plan  in  accordance  with  the  Halibut  Act 
to  allocate  the  total  allowable  catch 
(TAC)  of  Pacific  halibut  between  treaty 
Indian  and  non-treaty  harvesters  and 
among  non-treaty  commercial  and  sport 
fisheries  in  IPHC  statistical  Area  2A  (off 
Washington,  Oregon,  and  California). 

In  1995,  upon  recommendation  of  the 
Council,  NMFS  implemented  the  Plan 
(60  FR  14651,  March  20,  1995).  In  each 
of  the  intervening  years  between  1995 
and  the  present,  minor  revisions  to  the 
Plan  have  been  made  to  adjust  for  the 
changing  needs  of  the  fisheries.  The 
Plan  allocates  35  percent  of  the  Area  2A 
TAC  to  Washington  treaty  Indian  tribes 
in  Subarea  2A-1  and  65  percent  to  non- 
Indian  fisheries  in  Area  2  A.  The 
allocation  to  non-Indian  fisheries  is 
divided  into  three  shares,  with  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent, 
the  Oregon/California  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  commercial  fishery  is 
further  divided  into  a  directed 
commercial  fishery  that  is  allocated  85 
percent  of  the  commercial  allocation 
and  an  incidental  catch  in  the  salmon 
troll  fishery  that  is  allocated  15  percent 
of  the  commercial  allocation.  The 
directed  commercial  fishery  in  Area  2A 
is  confined  to  southern  Washington 
(south  of  46°53'18"  N.  lat.),  Oregon,  and 
California.  The  Plan  also  divides  the 
sport  fisheries  into  seven  geographic 
subareas,  each  with  separate  allocations, 
seasons,  and  bag  limits. 

Council  Recommended  Changes  to  the 
Plan 

At  its  September  1999  public  meeting, 
the  Council  adopted  for  public  comment 


the  following  changes  to  the  Plan:  (1) 
incorporation  into  the  Plan  of  a  coiut- 
ordered  change  in  the  Pacific  halibut 
allocation  to  settle  the  claims  of  treaty 
tribes  for  an  equitable  adjustment  to 
current  halibut  allocation  that  would 
compensate  for  halibut  not  allocated  to 
the  tribes  from  1989  through  1993;  (2) 
allowing  conunercial  halibut  fishers  to 
also  use  their  vessels  for  private  (not  for 
hire)  recreational  fishing;  (3)  a  revision 
of  the  boundary  between  the 
Washington  sport  fishery  in  Puget 
Soimd  (Inside  Waters)  and  North  Coast 
sub-areas;  (4)  allowing  the  opening  of 
the  closed  "hot  spot"  in  the  Washington 
sport  fishery  South  Coast  sub-area 
through  an  accelerated  inseason 
process;  and  (5)  combining  the  sub- 
quotas  for  Oregon's  inside  30-fathom 
sport  fisheries  in  the  North  Central  and 
South  Central  Coast  subareas. 

At  its  November  1999  public  meeting, 
the  Coimcil  considered  the  results  of 
State-sponsored  workshops  on  the 
proposed  changes  to  the  Plan  and  public 
comments  and  made  final 
recommendations  for  four  modifications 
to  the  Plan  as  follows: 

(1)  Revise  the  Plan  to  bring  it  into 
compliance  with  an  allocation  change 
agreed  to  by  the  states,  tribes  and 
Federal  government  that  is  contained  in 
a  July  7,  1999  stipulation,  and  ordered 
by  the  court  in  United  States  v. 
Washington,  No.  9213  Phase  I, 
Subproceeding  No.  92-1  (W.D.  Wash.). 
This  stipulation  settles  the  Tribes'  claim 
for  an  equitable  adjustment  arising  from 
allocations  in  the  Pacific  halibut  fishery 
from  1989  through  1993.  In  1993,  the 
court  declared  that  the  regulatory 
scheme  for  the  allocation  of  halibut 
between  treaty  and  non-treaty  fisheries 
in  1989  through  1993  had  violated 
treaty  rights.  The  parties  to  the 
stipulation  (the  halibut  treaty  tribes,  the 
States  of  Washington  and  Oregon,  emd 
the  Federal  government)  agreed  that 
25,000  lb  (11.3  mt)  dressed  weight  of 
halibut  would  be  transferred  from  the 
non-treaty  Area  2A  halibut  allocation  to 
the  treaty  Indian  allocation  in  Area  2A- 
1  each  year  for  8  years  beginning  in  the 
year  2000  and  ending  in  the  year  2007, 
for  a  total  transfer  of  200,000  lb  (90.7 
mt).  To  accelerate  the  total  transfer, 
more  than  25,000  lb  (11.3  mt)  could  be 
transferred  in  any  year  upon  prior 
written  agreement  of  the  parties  to  the 
stipulation. 

(2)  Modify  the  boxmdary  between  the 
Puget  Sound  and  Washington  North 
Coast  sport  fishery  subareas  by  moving 
it  eastward  from  the  Bonilla-Tatoosh 
line  to  the  mouth  of  the  Sekiu  River. 
Additionally,  modify  the  quota 
allocations  to  the  two  sport  fishery 
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subareas  to  increase  the  portion  of  the 
Washington  sport  quota  allocated  to  the 
North  Coast  subarea  from  57.7  percent 
of  the  first  130,845  lb  (59.4  mt),  to  62.2 
percent  of  the  first  130,845  lb  (59.4  mt). 
Correspondingly,  reduce  the  quota 
allocated  to  the  Puget  Sound  subarea 
from  28  percent  of  the  first  130,845  lb 
(59.4  mt),  to  23.5  percent  of  the  first 
130.845  lb  (59.4  mt).  This  modification 
would  simplify  management  while 
keeping  the  amount  of  halibut  available 
to  different  ports  roughly  the  same  as  in 
past  years. 

(3)  Revise  the  management  structiu'e 
for  the  Washington  South  Coast  subarea 
sport  fishery  to  allow  the  opening  of  the 
South  Coast  subarea  closed  "hot  spot" 
inseason,  effective  via  announcement  on 
the  NMFS  halibut  hotline.  NMFS,  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW),  and  IPHC  would 
consult  via  conference  call  shortly  after 
the  opening  of  the  South  Coast  subarea 
season  to  on  the  need  for  either 
maintaining  the  "hot  spot"  as  a  closed 
area  or  for  opening  the  "hot  spot"  to 
fishing,  as  indicated  by  the  effect  of 
ocean  and  fishery  conditions  on  meeting 
the  season  structuring  objectives  for  this 
subarea. 

(4)  Revise  the  sport  fishery  structiue 
for  the  Oregon  North  Central  and  South 
Central  subareas  to  combine  the  sub- 
quotas  for  the  inside  30-fathom 
fisheries  fi-om  these  two  sub-areas. 
There  would  be  a  single  sub-quota  and 
season  for  the  fisheries  inside  30- 
fathoms  from  Cape  Falcon  to  Humbug 
Mountain. 

Proposed  Changes  to  the  Catch  Sharing 
Plan 

NMFS  is  proposing  to  approve  the 
Council  recommendations  and  to  make 
the  following  changes  to  the  Plan: 

Restructure  section  (b)  of  the  Plan, 
Allocations,  as  two  sub-paragraphs 
(b)(1)  and  (b)(2),  with  the  ciurent  main 
paragraph  (b)  re-designated  as  (b)(1)  and 
the  first  sentence  of  that  paragraph 
revised  to  read  as  follows  "Except  as 
provided  in  section  (b)(2),  this  Plan 
allocates  35  percent  of  the  Area  2A  TAC 
to  U.S.  treaty  Indian  tribes  in  the  State 
of  Washington  in  subarea  2  A-1 ,  and  65 
percent  to  non-Indian  fisheries  in  Area 
2A."  and  a  new  subparagraph  (b)(2) 
added  to  read  as  follows: 

"To  meet  the  requirements  of  U.S. 
District  Court  Stipulation  and  Order 
(United  States  v.  Washington,  No.  9213, 
Phase  I,  Subproceeding  No.  92-1  (W.D. 
Wash.)  (Stipulation  and  Order,  July  7, 
1999))  25,000  lb  (11.3  mt)  dressed 
weight  of  halibut  will  be  transferred 
from  the  non-treaty  Area  2A  halibut 
allocation  to  the  treaty  allocation  in 
Area  2A-1  each  year  for  8  years. 


conunencing  in  the  year  2000  and 
ending  in  the  year  2007,  for  a  total 
transfer  of  200,000  lb  (90.7  mt).  To 
accelerate  the  total  transfer,  more  than 
25,000  lb  (11.3  mt)  may  be  transferred 
in  any  year  upon  prior  written 
agreement  of  the  parties  to  the 
stipulation." 

In  section  (f).  Sport  Fisheries,  revise 
the  first  two  sentences  of  paragraph 
(l)(i)  to  read  as  follows: 

"This  sport  fishery  subarea  is 
allocated  23.5  percent  of  the  first 
130,845  lb  (59.4  mt)  allocated  to  the 
Washington  sport  fishery,  and  32 
percent  of  the  Washington  sport 
allocation  between  130,845  lb  (59.44nt) 
and  224,110  lb  (101.7  mt)  (except  as' 
provided  in  section  (e)(3)  of  this  Plan.) 
This  sub-area  is  defined  as  all  waters 
east  of  the  mouth  of  the  Sekiu  River,  as 
defined  by  a  line  extending  from 
48°17'30"  N.  lat.,  124°2370"  W.  long, 
north  to  48°24'10"  N.  lat.,  124°23'70" 
W.  long.,  including  Puget  Sound." 

In  section  (f).  Sport  Fisheries,  revise 
the  first  two  sentences  of  paragraph 
(l)(ii)  to  read  as  follows: 

"This  sport  fishery  subarea  is 
allocated  62.2  percent  of  the  first 
130,845  lb  (59.4  mt)  allocated  to  the 
Washington  sport  fishery,  and  32 
percent  of  the  Washington  sport 
allocation  between  130,845  lb  (59.4  mt) 
and  224,110  lb  (101.7  mt)  (except  as 
provided  in  section  (e)(3)  of  this  Plan.) 
This  sub-area  is  defined  as  all  waters 
west  of  the  mouth  of  the  Sekiu  River,  as 
defined  above  in  paragraph  (f)(l)(i),  and 
north  of  the  Queets  River  (47°31'42"  N. 
lat.)." 

In  section  (f).  Sport  Fisheries,  add  a 
sentence  to  the  end  of  paragraph  (l)(iii) 
to  read  as  follows: 

"If  a  decision  is  made  inseason  to 
open  this  closed  area  to  sport  fishing  for 
halibut,  that  decision  will  become 
effective  upon  announcement  on  the 
NMFS  halibut  hotline,  at  (206)  526- 
6667  or  (800) 662-9825." 

In  section  (f).  Sport  Fisheries,  change 
the  heading  of  paragraph  (l)(v)  to 
Oregon  north  central  coast  subarea,  and 
revise  the  first  sentence  of  paragraph 
(l)(v)(A)  to  read  as  follows: 

"The  first  season  opens  on  May  1, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  daily  until  the 
combined  subquotas  for  the  north 
central  and  south  central  inside  30- 
fathom  fisheries  (7  percent  of  the  north 
central  subarea  quota  plus  20  percent  of 
the  south  central  subarea  quota)  are 
taken,  or  until  September  30,  whichever 
is  earlier." 

In  section  (f).  Sport  Fisheries,  change 
the  heading  of  paragraph  (l)(vi)  to 
Oregon  south  central  coast  subarea,  and 


revise  the  first  sentence  of  paragraph 
(l)(vi)(A)  to  read  as  follows: 

"The  first  season  opens  on  May  1, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  daily  until  the 
combined  subquotas  for  the  north 
central  and  south  central  inside  30- 
fathom  fisheries  (7  percent  of  the  north      ^ 
central  subarea  quota  plus  20  percent  of 
the  south  central  subarea  quota)  are 
taken,  er  until  September  30,  whichever 
is  earlier." 

In  section  (f),.Sport  Fisheries,  revise 
paragraph  (2)  to  read  as  follows: 

"Port  of  landing  management.  All 
sport  fishing  in  Area  2A  will  be 
managed  on  a  "port  of  landing"  basis, 
whereby  any  halibut  landed  into  a  port 
will  count  toward  the  quota  for  the 
subarea  in  which  that  port  is  located, 
and  the  regulations  governing  the 
subarea  of  landing  apply,  regardless  of 
the  specific  area  of  catch." 

In  section  (f).  Sport  Fisheries,  revise 
paragraph  (5)(iv)(A)  to  read  as  follows: 

"Inseason  actions  will  be  effective  on 
the  date  specified  in  notification  in  the 
Federal  Register  or  at  the  time  that  the 
action  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register, 
whichever  is  later,  except  that  any 
partial  or  complete  inseason  opening  of 
the  Washington  South  Coast  sport 
fishery  closed  area  (designated  above  at 
(f)(l)(iii))  may  be  made  effective  upon 
announcement  on  the  NMFS  halibut 
hotline." 

Proposed  2000  Sport  Fishery 
Management  Measures 

NMFS  is  proposing  changes  to  the 
sport  fishery  regulations  that  are 
necessary  to  implement  the  Plan  in 
2000.  The  2000  TAC  is  unknown  at  this 
time,  but  information  available  from  the 
IPHC  indicates  that  the  TAC  may  be 
similar  to  or  somewhat  lower  than  the 
TAC  in  1999.  The  final  TAC  will  be 
determined  by  the  IPHC  at  lis  annual 
meeting  January  10-13.  2000.  The 
proposed  2000  sport  fishery  regulations 
based  on  the  1999  Area  2A  TAC  of 
760,000  lb  (344.7  mt)  are  as  follows: 

Washington  Inside  Waters  Subarea 
Puget  Sound  and  Straits 

This  subarea  would  be  allocated 
43,808  lb  (19.9  mt)  at  an  Area  2A  TAC 
of  760,000  lb  (344.7  mt)  in  accordance 
with  the  Plan.  WDFW,  NMFS  and  IPHC 
are  currently  discussing  how  to  estimate 
season  durations  for  the  Puget  Soimd 
and  North  Coast  subareas  under  the 
proposed  changes  to  subarea  sizes  and 
quota  allocations.  According  to  the  Plan, 
the  structiuing  objective  for  this  subarea 
is  to  provide  a  stable  sport  fishing 
opportunity  and  maximize  the  season 
length,  with  the  fishery  opening  in  May 
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Washington  South  Coast  Subarea 

This  subarea  would  be  allocated 
29.153  lb  (13.2  mt)  at  an  Area  2A  TAG 
of  760,000  lb  (344.7  mt)  in  accordance 
with  the  Plan.  The  fishery  would  open 
on  May  2  (Sunday)  and  continue  for  5 
days  per  week  (Sunday  through 
Thursday)  until  1,000  lb  (0.45  mt)  are 
projected  to  remain  in  the  quota.  The 
fishery  would  be  open  Sunday  through 
Thursday  in  all  areas,  except  where 
prohibited,  and  Friday  and  Saturday 
only  in  the  area  from  the  Queets  River 
south  to  47°00'00"  N.  lat.  and  east  of 
i(24°40'00"  W.  long.  When  1.000  lb 
(0.45  mt)  are  projected  to  remain  in  the 
quota,  fishing  would  be  allowed  7  days 
per  week  in  the  area  from  the  Queets 
River  south  to  47°00'00"  N.  lat.  and  east 
of  124°40'00"  W.  long.  The  daily  bag 
limit  would  be  one  halibut  of  any  size 
per  day  per  person.  A  portion  of  this 
area  would  be  closed  to  sport  fishing  for 
halibut.  The  closed  area  is  a  rectangle 
with  the  following  dimensions: 
47°19'00"  N.  lat.,  124°53'00"  W.  long.; 
47°19'00"  N.  lat.,  124°48'00"  W.  long.; 
47°16'00"  N.  lat.,  124°53'00"  W.  long.; 
and  47°16'00"  N.  lat.,124°48'00"  W. 
long.  This  closed  area  coidd  be  opened 
by  NMFS  inseason  after  consultation 
with  WDFW,  NMFS,  and  IPHG. 

Columbia  River  Subarea 

This  subarea  would  be  allocated  4,249 
lb  (1.9  mt)  at  an  Area  2A  TAG  of 
760,000  lb  (344.7  mt)  In  accordance 
with  the  Plan.  The  fishery  would  open 
on  May  1  and  continue  for  7  days  per 
week  until  the  quota  is  reached  or 
September  30,  whichever  occurs  first. 
The  daily  bag  limit  would  be  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

Oregon  North  Central  Coast  Subarea 

This  subarea  would  be  allocated 
130,877  lb  (59.4  mt)  at  an  Area  2A  TAG 
of  760,000  lb  (344.7  mt)  in  accordance 
with  the  Plan.  The  May  all-depth  season 
would  be  allocated  88,996  lb  (40.4  mt). 
Based  on  an  observed  catch  per  day 
trend  in  this  fishery,  an  estimated 
20,000  lb  (9.1  mt)  would  be  caught  per 
day  in  2000,  resulting  in  a  4-day  fixed 
season.  In  accordance  with  the  Plan,  the 
season  dates  would  be  May  12,13,19, 
and  20.  If  the  quota  is  not  taken,  an 
appropriate  number  of  fishing  days 
would  be  scheduled  for  late  May  or 
early  June.  The  restricted  depth  fishery 
inside  30  fathoms,  which  would  be 
combined  in  2000  and  beyond  with  the 
restricted  depth  fishery  in  the  Oregon 
south  central  coast  subarea,  would  be 
allocated  11,234  lb  (5.1  mt)  and  would 
be  open  starting  May  1  through 
September  30  or  imtil  the  TAG  is 


attained,  whichever  occurs  first.  The 
August  coastwide  all-depth  fishery 
(Cape  Falcon  to  Humbug  Mountain) 
would  be  allocated  32,719  lb  (14.8  mt), 
which  may  be  sufficient  for  a  1  day 
opening  on  August  4,  based  on  the 
expected  catch  per  day.  If  sufficient 
quota  remains  after  this  season  for 
additional  days  of  fishing,  the  dates  for 
an  all-depth  fishery  would  be  in  mid- 
August.  The  final  determination  of  the 
season  dates  will  be  based  on  the 
allowable  harvest  level,  projected  catch 
rates,  and  recommendations  developed 
in  a  public  workshop  sponsored  by 
ODFW  after  the  2000  TAG  is  set  by  the 
IPHG.  The  daily  bag  limit  would  be  the 
first  halibut  taken,  per  person,  of  32 
inches  (81.3  cm)  or  greater  in  length. 

Oregon  South  Central  Coast  Subarea 

This  subarea  would  be  allocated 
10,363  lb  (4.7  mt)  at  an  Area  2A  TAG 
of  760,000  lb  (344.7  mt)  in  accordance 
with  the  Plan.  The  May  all-depth  season 
would  be  allocated  8,290  lb  (3.8  mt) 
and,  based  on  observed  catch  per  day 
trend  in  this  fishery,  an  estimated  2,200 
lb  (1.0  mt)  would  be  caught  per  day  in 
2000,  resulting  in  a  3-  to  4-day  fixed 
season.  In  accordance  with  the  Plan,  the 
season  dates  would  be  May  11, 12, 13, 
19,  and  20.  If  the  quota  is  not  taken,  an 
appropriate  number  of  fishing  days 
would  be  scheduled  for  late  May  or 
early  June.  The  restricted  depth  fishery 
inside  30  fathoms,  which  would  be 
combined  in  2000  and  beyond  with  the 
restricted  depth  fishery  in  the  Oregon 
south  central  coast  subarea,  would  be 
allocated  11,234  lb  (5.1  mt)  and  would 
be  open  starting  May  1  through 
September  30  or  until  the  TAG  is 
attained,  whichever  occurs  first.  The 
August  coastwide  all-depth  fishery 
(Gape  Falcon  to  Humbug  Mountain) 
may  open  for  1-day  on  August  4,  if 
sufficient  quota  is  available.  If  sufficient 
quota  remains  for  additional  fishing 
days  after  this  season,  the  dates  for  an 
all-depth  fishery  would  be  in  mid- 
August.  The  final  determination  of  the 
season  dates  would  be  based  on  the 
allowable  harvest  level,  projected  catch 
rates,  and  recommendations  developed 
in  an  ODFW-sponsored  public 
workshop  after  the  IPHG  sets  the  2000 
TAG.  The  daily  bag  limit  would  be  the 
first  halibut  taken,  per  person,  of  32 
inches  (81.3  cm)  or  greater  in  length. 

Humbug  Mountain,  OR,  through 
California  Subarea 

This  subarea  would  be  allocated  4,460 
lb  (2.0  mt)  at  an  Area  2A  TAG  of 
760,000  lb  (344.7  mt)  in  accordance 
with  the  Plan.  The  proposed  2000  sport 
season  for  this  subarea  would  be  the 
same  as  last  year,  with  a  May  1  opening 
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and  continuing  for  7  days  per  week 
until  September  30.  The  daily  bag  limit 
would  be  the  first  halibut  taken,  per 
person,  of  32  inches  (81.3  cm)  or  greater 
in  length. 

NMFS  requests  public  comments  on 
the  Council's  reconunended 
modifications  to  the  Plan  and  the 
proposed  changes  to  the  sport  fishing 
regulations.  The  Area  2A  TAG  will  be 
set  by  the  IPHC  at  its  annual  meeting  on 
January  10-13,  2000,  in  Lynnwood,  WA. 
NMFS  requests  comments  on  the 
proposed  changes  to  the  Plan  by  January 
7,  2000.  NMFS  requests  comments  on 
the  proposed  changes  to  the  sport 
fishing  regulations  by  February  1 1 , 
2000,  after  the  IPHC  annual  meeting,  so 
that  the  public  will  have  the 
opportiuiity  to  consider  the  final  Area 
2A  TAC  before  submitting  comments  on 
the  proposed  sport  fishing  regulations. 
The  States  of  Washington  and  Oregon 
will  conduct  public  workshops  shortly 
after  the  IPHC  meeting  to  obtain  input 
on  the  sport  season  dates.  After  the  Area 
2A  TAC  is  known,  and  after  NMFS 
reviews  public  comments  and 
comments  from  the  States,  NMFS  will 
issue  final  rules  for  the  Area  2A  Pacific 
halibut  sport  fishery  concxurent  with 
the  IPHC  regulations  for  the  2000  Pacific 
halibut  fisheries. 

Classification 

NMFS  has  prepared  a  draft  EA/RIR  on 
the  proposed  changes  to  the  Plan. 
Copies  of  the  "Draft  Environmental 
Assessment  and  Regulatory  Impact 
Review  of  Changes  to  the  Catch  Sharing 
Plan  for  Pacific  Halibut  in  Area  2 A"  are 
available  from  NMFS  (see  ADDRESSES). 
Comments  on  the  EA/RIR  are  requested 
byjanuary  19,  2000. 

The  Chief  Coimsel  for  Regulation  of 
the  Department  of  Cormnerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
changes  to  the  Plan  would  not  have  a 
significant  economic  impact  on  a 
substantial  ntunber  of  small  entities  as 
follows: 

The  proposed  action  to  move  the 
borderline  between  the  Washington  sport 
fishery  Puget  Sound  and  North  Coast 
subareas  is  expected  to  result  in  either  no 
change  or  in  a  positive  change  in  halibut 
fishing  opportunity  for  individual  halibut 
anglers.  This  proposed  change  will  reclassify 
halibut  landings  made  in  the  area  from  the 
Sekiu  River  west  to  Neah  Bay  as  North  Coast 
subarea  landings,  rather  than  as  Puget  Sound 
subarea  landings.  Sport  fishing  for  halibut  in 
this  western  Strait  of  Juan  de  Fuca  area  is 
more  similar  in  character  (fast-paced,  high 
landings)  to  the  North  Coast  fishery  than  to 
the  rest  of  the  Puget  Sound  fishery.  For 
halibut  etnglers  who  remain  in  the  Puget 
Sound  subarea  fishery,  the  overall  season 
length  may  increase  as  a  result  of  reduced 


competition  with  their  more  aggressive 
western  straits  counterparts.  For  halibut 
anglers  in  the  new,  larger  North  Coast 
subarea,  the  quota  has  been  increased  to 
account  for  the  addition  of  new  waters  and 
anglers,  so  season  length  is  not  expected  to 
be  affected  by  the  proposed  changes. 

The  proposed  action  to  bring  the  Plan  into 
compliance  with  the  court -ordered  allocation 
of  halibut  between  treaty  and  non-treaty 
fisheries  would  result  in  the  reallocation  of 
approximately  3.3%  of  the  Area  2A  TAC.  For 
allocations  between  non-treaty  fisheries,  the 
Council  has  recommended  retaining  the 
current  allocation  scheme.  Thus,  the  effect  of 
the  reduction  in  the  non-treaty  allocation 
will  be  proportionately  shared  by  all  non- 
treaty  fisheries,  with  the  deepest  cuts  in 
halibut  poundage  occurring  in  the  largest 
fisheries.  For  most  fisheries,  the  change  in 
available  halibut  poundage  will  not  be 
noticeable.  However,  for  the  directed 
commercial  fishery,  for  the  Washington 
North  Coast  subarea  sport  fishery,  and  for  the 
Oregon  North  Central  Coast  subarea  sport 
fishery,  the  change  in  halibut  poundage  may 
have  some  effect  on  fishery  durations. 

Although  the  directed  commercial  fishery 
for  halibut  is  one  of  the  larger  non-treaty 
halibut  fisheries  by  weight,  the  duration  and 
average  halibut  harvest  per  licensed  vessel  is 
primarily  affected  by  the  number  of 
participants  in  the  fishery.  Over  the  1997 
through  1999  period,  the  average  amount  of 
halibut  taken  per  licensed  vessel  has 
increased,  because  the  number  of  licensed 
vessels  has  decreased  while  the  overall 
commercial  quota  has  remained  fairly 
constant.  Although  the  overall  amount  of 
halibut  available  to  the  directed  commercial 
fishery  would  decrease  under  the  allocation 
shift  from  non-treaty  to  treaty  fisheries,  the 
change  is  not  enough  to  have  a  greater  effect 
on  the  average  amount  of  halibut  taken  per 
licensed  participant  than  the  effect  of  the 
number  of  participants  in  the  fishery  on  the 
average  amount  of  halibut  taken  per  licensed 
vessel. 

In  the  non-treaty  sport  fisheries,  the 
Washington  North  Coast  subarea  and  Oregon 
North  Central  Coast  subarea  take  the  largest 
halibut  allocations,  and  will  likely  be  most 
affected  by  the  allocation  shift  from  non- 
treaty  to  treaty  fisheries.  In  the  Washington 
North  Coast  subarea,  assiuning  a  catch  rate 
similar  to  1999  of  1,766  lb  (0.8  mt)  per  day, 
the  season  could  be  reduced  from  50  to  47 
fishing  days  as  a  result  of  the  approximately 
4,700  lb  (2.1  mt)  shift  in  allocation  from  non- 
treaty  to  treaty  fisheries.  For  this  particular 
subarea,  the  effects  of  the  allocation  shift  may 
be  mitigated  by  the  proposed  changes  to 
Washington  sport^shery  subarea 
management  that  shift  the  borderline  and 
quota  between  the  Puget  Sound  and  North 
Coast  subareas. 

In  the  Oregon  North  Central  Coast  subarea. 
assuming  a  catch  rate  for  the  all-depth  fishery 
similar  to  1999  of  19,270  lb  (8.7  mt)  per  day, 
the  season  could  be  reduced  from  7  to  6 
fishing  days  as  a  result  of  the  approximately 
7,000  lb  (3.2  mt)  shift  in  allocation  from  non- 
treaty  to  treaty  fisheries.  The  reduction  in  the 
quota  available  to  the  Oregon  all-depth 
fishery  could  alternatively  result  in  an 
inseason  quota  shift  from  the  nearshore  sport 
fisheries  to  the  all-depth  sport  fisheries. 


The  proposed  actions  to  bring  the  Plan  into 
compliance  with  the  court-ordered  allocation 
of  halibut  between  treaty  and  non-treaty 
fisheries,  and  the  restructuring  of  the 
Washington  sport  fisheries  in  the  Puget 
Sound  and  North  Coast  subareas  will  not 
affect  sport  fishing  opportunity  for 
bottomfish,  salmon,  and  other  species  that 
account  for  a  much  greater  proportion  of  the 
sport  fishing  opportunity  in  Washington  and 
Oregon.  In  addition  to  these  two  changes  to 
the  Plan,  the  Council  has  recommended 
changes  to:  (1)  the  inseason  management 
structure  for  the  Washington  South  Coast 
subarea  "hot  spot."  and  (2)  the  subarea  quota 
structuring  for  the  Oregon  North  Central  and 
South  Central  fisheries  inside  30  fathoms. 
These  additional  proposed  changes  to  the 
Plan  have  far  less  effect  on  small  entities  than 
either  of  the  proposed  changes  discussed 
above,  and  are  expected  to  result  in  either  no 
impact  at  all,  or  a  modest  increase  in  fishery 
and  regulatory  convenience.  Consequently, 
changes  to  the  Plan  are  not  expected  to  have 
a  significant  economic  effect  on  a  substantial 
number  of  small  entities.  The  proposed  sport 
management  measures  for  2000  merely 
implement  the  Plan  at  the  appropriate  level  " 
of  TAC;  their  impacts  are  within  the  scope 
of  the  impacts  analyzed  for  the  Plan. 

Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Dated:  December  28,  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  00-86  Filed  1-3-00;  8:45  amj 
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Quahogs,  and  Maine  Mahogany 
Quahogs 
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ACTION:  Proposed  2000  fishing  quotas 
for  Atlantic  svuf  clams,  ocean  quahogs, 
and  Maine  mahogany  quahogs;  request 
for  comments. 

SUMMARY:  NMFS  issues  proposed  quotas 
for  the  Atlantic  siuf  clam,  ocean  quahog, 
and  Maine  mahogany  quahog  fisheries  , 
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for  2000.  Regu  ations  governing  these 
fisheries  requii  e  NMFS  to  propose  for 
public  comme  it  specifications  for  the 
2000  fishing  yi  ar.  The  intent  of  this 
action  is  to  pre  pose  allowable  harvest 
levels  of  Atlan  ic  surf  clams  and  ocean 
quahogs  from  1  le  exclusive  economic 
zone  and  an  al  ovvable  harvest  level  of 
Maine  mahoga  ly  quahogs  from  the 
waters  north  o  43°50'N.  lat.  in  2000. 
DATES:  Comme  nts  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5:00  p.m., 
eastern  standaJd  time,  on  February  2, 
2000. 

ADDRESSES:  Ccmies  of  supporting 
documents,  inc  luding  the 
Environmental  Assessment,  Regulatory 
Impact  Review  Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA),  and 
the  Essential  F  sh  Habitat  Assessment, 
are  available  fr  Dm:  Patricia  A.  Kurkul, 
Regional  Admi  nistrator,  Northeast 
Region,  Nation  d  Marine  Fisheries 
Service,  One  B  ackburn  Drive, 
Gloucester,  Mi'  01930-2298.  The  EA/ 
RIR/IRFA  is  ac  :essible  via  the  Internet 
at  http:/www.n  'nv.gov/ro/doc/nr.htm. 
Written  com  nents  on  the  proposed 
specifications  !  hould  be  sent  to:  Patricia 
A.  Kurkul,  Reg  onal  Administrator, 

i  m,  NMFS,  One 
Blackburn  Dri\  e,  Gloucester,  MA 
01930-2298.  ^  ark  on  the  outside  of  the 
envelope,  "Comments — 2000  Clam  and 
Quahog  Specif  cations."  Comments  may 
facsimile  (fax)  to 
Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 
FOR  FURTHER 
Myles  Raizin, 
978-281-9104 


also  be  sent  vie 
(978)281-9371 


INFORMATION  CONTACT: 
ishery  Policy  Analyst, 


SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Qucihog 
Fisheries  (FMP)  directs  NMFS,  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
to  specify  quotas  for  surf  clams  and 
ocean  quahogs  on  an  aimual  basis  from 
a  range  that  represents  the  optimum 
yield  (OY)  for  each  fishery.  It  is  the 
policy  of  the  Council  that  the  levels 
selected  allow  fishing  to  continue  at  that 
level  for  at  least  10  years  for  surf  clams 
and  30  years  for  ocean  quahogs.  While 
staying  within  this  constraint,  the 
Council  policy  is  to  also  consider  the 
economic  benefits  of  the  quotas. 
Regulations  implementing  Amendment 
10  to  the  FMP  published  on  May  19, 
1998  (63  FR  27481),  added  Maine 
mahogany  quahogs  to  the  management 
unit  and  provides  that  a  small  artisanal 
fishery  for  that  species  in  the  waters 
north  of  43°50'  N.  lat.  will  have  an 
annual  quota  with  an  initial  amount  of 
100,000  Maine  bu  (35,240  hectoliters 
(hL))  within  a  range  of  17,000  to  100,000 
Maine  bu  (5,991  hL  to  35,240  hL).  As 
specified  in  Amendment  10,  the  Maine 
mahogany  quahog  quota  is  in  addition 
to  the  quota  specified  for  the  ocean 
quahog  fishery.  The  fishing  quotas  must 
be  in  compliance  with  overfishing 
definitions  for  each  species.  The 
overfishing  definition  for  ocean  quahogs 
is  based  on  a  control  rule,  which 
requires  biomass  target  =  Vz  virgin 
biomass  or  2  billion  lb  (907,200  mt)  of 
meats  (200  million  bu),  fishing  mortality 
rate  (F)  target  =  Fo  i  =  0.02,  biomass 
threshold  =  Vz  biomass  target  or  1 
billion  lb  (453,600  mt)  of  meats  (100 
million  bu),  and  fishing  mortality 


threshold  of  F:s*  =  0.042.  The  current 
biomass  is  estimated  to  be  3  billion  lb 
(1,360,800  mt)  of  meats  (300  million  bu) 
or  3/4  virgin  biomass  and  current  F  is 
estimated  to  be  0.021.  NMFS  approved 
the  overfishing  definition  for  ocean 
quahogs  contained  in  Amendment  12  to 
the  FMP,  but  disapproved  the  proposed 
overfishing  definition  for  surf  clams 
because  it  was  based  only  on  surf  clams 
from  the  Northern  New  Jersey  area  and 
did  not  take  into  account  the  broad 
range  of  the  resource.  Therefore,  the 
Council  used  the  existing  overfishing 
definition  for  surf  clams,  which  is  a 
fishing  mortality  rate  of  F2(>*  =  0.180  in 
establishing  the  2000  specifications. 
Current  F  for  surf  clams  is  estimated  to 
be  0.0180  for  the  entire  fishery  and 
0.041  for  the  Northern  New  Jersey  Area, 
where  the  heaviest  exploitation  occurs. 
The  Council  has  been  advised  that  an 
FMP  amendment  is  required  to  revise 
overfishing  definitions  consistent  with 
the  requirements  of  the  Sustainable 
Fisheries  Act. 

In  proposing  these  quotas,  the  Council 
considered  the  available  stock 
assessments,  data  reported  by  harvesters 
and  processors,  and  other  relevant 
information  concerning  exploitable 
biomass  and  spawning  biomass,  fishing 
mortality  rates,  stock  recruitment, 
projected  effort  and  catches,  and  areas 
closed  to  fishing.  This  information  was 
presented  in  a  written  report  prepared 
by  the  Council  staff.  The  proposed 
quotas  for  the  2000  Atlantic  surf  clam, 
ocean  quahog,  and  Maine  mahogany 
quahog  fisheries  are  shown  here.  All 
three  quotas  would  be  unchanged  from 
the  1999  level. 


PROPOSED  2000  SURF  CLAM/OCEAN  QUAHOG  QUOTAS 


Fishery 


2000  final 
quotas  (bu) 


2000  final 
quotas  (hL) 


Surf  clam' 
Ocean  quahog^ 
Maine  mahogany 


quahog^ 


2,565,000 

4,500,000 

100,000 


1,366,000 

2,396,000 

35,240 


'  1  bushel  =  1 
2 1  bushel  =  1 


1 18  cubic  ft.  =  53.24  liters 
;  1445  cubic  ft.  =  35.24  liters 


Surf  Clams 

The  Council 
quota  of  2.565 


recommended  a  2000 
nillion  bu  (1.366  million 


hL)  for  surf  clans,  a  level  unchanged 
since  1995.  Th  s  level  of  quota  was 
estimated  as  cc  rresponding  to  the  F  that 
would  be  requi  red  to  harvest  the  annual 
surplus  produc  tion  for  Northern  New 
Jersey.  The  vas ;  majority  of  the  catch 
(greater  than  8i  i  percent)  is  currently 
derived  from  tie  Northern  New  Jersey 
area,  which  co:  itains  about  36  percent  of 


the  coast-wide  resource.  Sufficient 
recruitment  is  evident  and  the  age 
structure  of  the  population  is  such  that 
this  level  of  quota  will  not  harm  the 
long-term  sustainability  of  the  resource. 
The  F  in  1997  associated  with  a  quota 
of  2.565  million  bu  (1.366  million  hL) 
was  approximately  0.04  for  the  Northern 
New  Jersey  area. 

The  proposed  quota  takes  into 
account  analysis  of  surf  clam  abundance 
that  was  part  of  the  26th  Northeast 
Regional  Stock  Assessment  Workshop 


(SAW  26).  SAW  26  utilized  data  fi-om 
the  1997  surf  clam  survey,  which 
included  work  to  estimate  dredge 
efficiency.  Although  SAW  26  showed  a 
significant  increase  in  surf  clam 
biomass,  the  Council  chose  not  to 
recommend  a  quota  increase  for  2000 
because  of  three  major  factors:  (1)  The 
vast  majority  of  the  catch  (greater  than 
80  percent)  continues  to  be  derived  from 
the  Northern  New  Jersey  area,  and  the 
net  productivity  of  that  area  appears  to 
be  at  an  equilibrium  with  the  current 
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catches;  (2)  the  1998  Federal  surf  clam 
landings  were  8  percent  less  than  the 

1998  quota  and  preliminary  data  for 

1999  also  indicate  that  landings  will  be 
below  the  1999  quota  level;  and  (3) 
SAW  26  utilized  a  host  of  new 
techniques  and  methodologies,  key 
among  them  being  a  new  dredge 
efficiency  estimate  that  resulted  in  a 
sharp  increase  in  the  estimate  of  surf 
clam  biomass.  The  differences  in 
methodology  relative  to  prior  work 
result  in  this  assessment  effectively 
representing  a  single  point  estimate  in 
time;  hence,  it  is  prudent  to  take  a  risk- 
averse  approach  to  setting  the  annual 
quota  until  more  data  from  different 
years  are  available  using  the  new  dredge 
efficiency  estimate.  A  new  clam  survey 
of  the  continental  shelf  between  Cape 
Hatteras  and  Georges  Bank  was 
conducted  in  the  summer  of  1999,  and 

a  stock  assessment  is  to  be  developed 
and  reviewed  at  the  NMFS-sponsored 
Stock  Assessment  Review  Committee  in 
December  1999.  Therefore,  the  Council 
decided  to  maintain  current  quotas  imtil 
these  additional  data  are  available  to 
corroborate  SAW  26  results. 

The  Council  continues  to  assume  that 
none  of  the  Georges  Bank  resource 
(approximately  one  quarter  of  the  total 
resource)  will  be  available  diuing  the 
next  10  years  for  harvesting  because  of 
paralytic  shellfish  poisoning.  This  area 
has  been  closed  to  the  harvest  of  clams 
and  other  shellfish  since  1989,  and  the 
Council  and  NMFS  have  no  reason  to 
believe  that  it  will  reopen  in  the  near 
future. 

Ocean  Quahogs 

The  Council  recommended  a  2000 
quota  of  4.5  million  bu  (2.396  million 
hL)  for  ocean  quahogs.  This  quota 
would  be  identical  to  that  adopted  for 
1999,  but  an  increase  of  13  percent  from 
the  1998  quota  level.  The  FMP  specifies 
that  the  quota  level  must  comply  with 
the  ocean  quahog  overfishing  definition. 

The  1997  quota  yielded  an  F  of 
approximately  0.02  compared  to  the  F 
threshold  of  0.04  contained  in  the 
overfishing  definition.  The  specific  F 
associated  with  the  2000  quota  will  be 
calculated  when  the  new  assessment  is 
complete,  but  is  expected  to  be  close  to 
the  F  in  1997,  because  a  similar 
proportion  of  the  biomass  remains 
unexploited  compared  to  1997. 

The  Atlantic  sim  clam  and  ocean 
quahog  quotas  are  specified  in  standard 
bushels  of  53.24  liters  per  bushel,  while 
the  Maine  mahogany  quahog  quota  is 
specified  in  "Maine"  bushels  of  35.24 
liters  per  bushel.  Because  Maine 
mahogany  quahogs  are  the  same  species 
as  ocean  quahogs,  both  fisheries  are 
combined  and  share  the  same  ocean 


quahog  overfishing  definition.  When  the 
two  quota  amoimts  are  added,  the  total 
allowable  harvest  is  still  lower  than  the 
level  that  would  result  in  overfishing  for 
the  entire  stock,  as  previously  defined 
in  the  ocean  quahog  overfishing 
definition. 

The  Council  proposed  a  2000  ocean 
quahog  quota  based  on  the  analysis  of 
abundance  for  that  species  foimd  in  the 
27th  Northeast  Regional  Stock 
Assessment  Workshop  (SAW  27) 
concluded  in  1998.  Similar  to  siirf 
clams,  SAW  27  included  work  to 
estimate  dredge  efficiency  and  showed 
a  significant  increase  in  the  estimate  of 
ocean  quahog  biomass.  Although  30 
percent  of  the  resource  is  located  on 
Georges  Bank,  SAW  27  did  not  question 
whether  Georges  Bank  would  ever  be 
reopened.  However,  SAW  27  showed 
that  using  the  entire  resource,  with  a 
harvest  level  of  only  4  million  bu  (2.130 
million  hL),  would  produce  a  supply- 
year  harvest  equivalent  to  76  years.  This 
estimate  is  significantly  longer  than  the 
period  specified  in  the  Council's  policy 
of  at  least  30  years.  The  resomt;e  is  of 
sufficient  size  overall  that  the 
proportion  of  ocean  quahogs  that  exists 
on  Georges  Bank  is  not  necessary  to 
meet  the  Coimcil's  30-year  supply 
policy. 

Although  SAW  27  showed  that  the 
ocean  quahog  quota  could  have  been 
increased  beyond  the  1999  quota  level, 
the  Coimcil  did  not  recommend  any 
change  for  2000  because  of  four  major 
factors:  (1)  The  1998  quota  was  not 
constraining  to  industry;  (2)  most 
industry  members  supported  the  4.5 
million  bushel  (2.396  million  hL) 
harvest  level;  (3)  repeated  concern  was 
expressed  by  industry  over  the 
continued  lack  of  apparent  ocean 
quahog  recruitment  south  of  Georges 
Bank;  and  (4)  as  with  suii  clams, 
although  SAW  27  utihzed  new 
methodologies  and  a  new  dredge 
efficiency  estimate  to  derive  a  sharp 
increase  in  ocean  quahog  biomass,  this 
assessment  represents  only  one  point  in 
time.  As  with  surf  clams,  the  Council 
decided  to  take  no  further  action  on  the 
quota  until  the  additional  data  are 
available. 

The  Council  recommended  that  the 
Maine  mahogany  quahog  quota  remain 
unchanged  from  the  1999  quota  level  at 
100,000  Maine  bu  (35,240  hL)  for  2000. 
Because  management  measures  for  this 
fishery  have  only  been  in  place  since 
May  19, 1998,  data  from  the  federally 
managed  fishery  is  just  beginning  to  be 
compiled.  There  has  been  no  attempt 
yet  to  develop  and  conduct  a  scientific 
survey  of  the  extent  of  the  resource. 
From  the  information  ciurently 
available,  maintaining  the  quota  at  its 


ciurent  level  for  another  year  will  not 
constrain  the  fishery  or  endanger  the 
resoiu'ce,  because  the  total  quota  was 
not  harvested  and  catch-per-unit-of- 
effort  has  not  changed  substantially. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Council  prepared  an  Initial 
Regulatory  Flexibility  Analysis  in 
section  5.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  section  of  the 
preamble  and  in  the  SUMMARY  section 
of  the  preamble.  A  summary  of  that 
analysis  follows: 

Vessels 

In  1998,  a  total  of  47  vessels  reported 
harvesting  surf  clams  or  ocean  quahogs 
from  Federal  waters  imder  an  Individual 
Transferable  Quota  (ITQ)  system. 
Average  1998  gross  income  for  surf  clam 
harvests  was  $650,919  per  vessel,  and 
$685,573  per  vessel  for  ocean  quahog 
harvests.  In  the  small  artisanal  fishery 
for  ocean  quahogs  in  Maine,  39  vessels 
reported  harvests  in  the  clam  logbooks, 
with  an  average  value  of  $48,629  per 
boat.  All  of  these  vessels  readily  fall 
within  the  definition  of  a  small 
business.  The  Coimcil  recommends  no 
change  in  the  2000  quotas  for  surf 
clams,  ocean  quahogs,  or  mahogany 
quahogs  from  their  present  1999  quotas 
of  2.656,  4.500.  and  0.100  million 
bushels,  respectively.  Since  1998 
harvest  levels  of  2.365,  3.897,  0.082 
million  bushels,  for  surf  clams,  ocean 
quahogs,  and  mahogany  quahogs, 
respectively,  are  below  the  2000 
proposed  quotas  and  the  Council 
assumes  no  changes  in  fishing  effort  or 
yield-to-effort  will  take  place  in  1999. 
the  Council  believes  that  the  2000 
proposed  quotas  will  yield  a  surplus 
quota  available  to  vessels  participating 
in  all  three  fisheries.  In  the  case  of  a 
surplus  quota,  vessels  would  not  be 
constrained  from  harvesting  additional 
product,  thus,  increasing  revenues.  This 
assumes  that  the  demand  for  these 
shellfish  is  price  elastic  and  vessels 
would  equally  share  in  increases  or 
decreases  to  total  revenues  earned  by 
the  fishery. 

The  Coimcil  analyzed  4  ocean  quahog 
quota  alternatives,  in  addition  to  the 
preferred,  for  including  4.000,  4.250, 
4.750,  and  6.000  million  bushels.  The 
minimum  allowable  quota  specified  in 
the  current  OY  range  is  4.0  million 
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bushels  of  ocef  n  quahogs.  Adoption  of 
this  quota  wouad  represent  a  12% 
decrease  from  the  current  4.5  million 
bushel  quota.  £  nd,  assuming  the  entire 
quota  is  harvested,  a  2.6-percent 
increase  in  bar  /est  from  the  1998 
harvest  level  o  3.897  million  bushels. 
This  altemativ  s  would  take  the  most 
conservative  a  iproach  to  managing  the 
fishery  that  is  (  urrently  available  to  the 
Council.  Adop  ing  the  maximum 
allowable  quot »  of  6.000  million  bushels 
for  ocean  quah  )gs  would  represent  a  33- 
percent  increas  e  in  allowable  harvest 
and  a  54%  inci  ease  in  landings  from 
1998  assuming  all  the  quota  is  taken. 
The  industry  d  jes  not  have  a  market 
available  to  abi  orb  such  a  massive 
increase  in  lam  lings  and  may  not  have 
the  vessel  capa  :ity  necessary  to  harvest 
a  quota  this  lar  »e.  (Two  of  the  most 
productive  oce  m  quahog  vessels  sank  in 
January  1999,  snd  have  not  been 
replaced).  Sine  3  all  alternatives  would 
yield  increases  the  same  result  as  in  the 
case  of  preferre  d  alternative,  namely 
increased  revei  lues,  would  be  likely  to 
occur. 
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bushel  quota  would  most  likely  have  no 
impact  on  small  entities  since  it  is 
identical  to  1998  base  year  landings  of 
2.365  million  bushels.  Adopting  the 
maximum  allowable  quota  of  3.40 
million  bushels  for  surf  clams  would 
allow  for  a  33-percent  increase  in 
harvest.  Other  alternatives  could  yield 
increases  in  revenues,  but  are  not  likely, 
because  the  quota  has  not  been  reached 
over  the  last  few  years.  In  summation, 
the  Coxuicil  determined  that  the  only 
alternative  that  would  negatively  impact 
revenues  to  vessels  is  the  1.850-million- 
bushel  alternative  for  surf  clams.  All 
other  alternatives  including  the 
preferred,  would  have  a  positive  impact 
on  revenues. 

The  quota  for  mahogany  quahogs  is 
specified  at  100,000  bushels  and  the 
FMP  specifies  that  adjustments  to  the 
quota  would  require  a  stock  assessment 
of  the  mahogany  quahog  resource.  Since 
none  has  been  done,  the  Council  did  not 
look  at  alternative  quotas  for  this 
fishery.  However,  in  general,  any  quota 
the  Council  would  have  specified  below 
the  1998  landing  level  of  72,466  bushels 
would  most  likely  cause  a  decrease  in 
revenues  to  individual  vessels  while  a 
quota  greater  than  that  level  could  cause 
an  increase.  However,  this  is  unlikely, 
given  recent  landings  values  for  this 
fishery. 

Processors 

Nine  to  twelve  processors  participate 
in  the  siuf  clam  and  ocean  quahog 
fisheries.  However,  3  firms  are 
responsible  for  the  vast  majority  of 
piut:hases  in  the  exvessel  market  and 
sale  of  processed  clam  products  in 
appropriate  wholesale  markets.  Impacts 
to  surf  clams  and  ocean  quahog 
processors  would  most  likely  mirror  the 


impacts  of  the  various  quotas  to  vessels 
as  discussed  here.  Revenues  earned  by 
processors  would  be  derived  from  the 
wholesale  market  for  clam  products, 
and  since  a  large  number  of  substitute 
products  (i.e.,  other  food  products)  are 
available,  the  demand  for  processed 
clam  products  is  likely  to  be  price 
elastic  and  revenues  would  increase  or 
decrease  with  changes  in  price. 

Allocation  Holders 

In  1999,  surf  clam  allocation  holders 
totaled  107  while  64  firms  or 
individuals  held  ocean  quahog 
allocation.  If  the  reconunended  quotas 
are  accepted,  i.e.,  no  change  from  1999, 
it  is  likely  that  impacts  to  allocation 
holders  or  buyers  will  be  minimal. 
Theoretically,  increases  in  quota  would 
most  likely  benefit  those  who  must 
purchase  quota  through  lower  prices 
(values)  and  negatively  impact  sellers  of 
quota  because  it  would  reduce  in  value. 
Decreases  in  quota  would  most  likely 
have  an  opposite  effect. 

Reporting  and  Recordkeeping 
Requirements 

This  proposed  rule  would  not  impose 
any  new  reporting,  recordkeeping,  or 
other  compliance  requirements. 
Therefore,  the  costs  of  compliance 
would  remain  unchanged. 

The  RIR/IRFA  is  available  from  NMFS 
(see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  December  28,  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-84  Filed  1-3-00;  8:45  am] 

BILLING  CODE  3510-22-F 


279 


Notices 


Federal  Register 

Vol.  65,  No.  2 

Tuesday,  }anuar>'  4.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  January  19, 
2000,  at  the  Adam's  Mark  Hotel,  1200 
Hampton  Street,  Columbia,  South 
Carolina  29201.  The  piu-pose  of  the 
meeting  is  to  discuss  with  the  State 
Superintendent  of  Schools  or  her 
representative,  the  progress  of  the 
implementation  of  the  South  Carolina 
Education  Accoimtability  Act  of  1998. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  27, 
1999. 
Ruby  G.  Moy,  "^ 

Staff  Director. 

[FR  Doc.  99-34020  Filed  12-27-99;  4:50  pm] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-601] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Brass  Sheet  and  Strip  From 
Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

EFFECTIVE  DATE:  January  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  James  Terpstra,  Office  of 
Antidumping/Coimtervailing  Duty 
Enforcement,  Office  Four,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0651  or 
482-3965,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act)  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1998). 

Amendment  to  Final  Results 

On  August  9, 1999,  the  Department 
determined  that  sales  of  brass  sheet  and 
strip  from  Canada  were  made  at  less 
than  normal  value  during  the  1997 
period  of  review.  This  review  covers 
one  respondent.  Wolverine  Tube  Inc. 
(Wolverine).  See  Brass  Sheet  and  Strip 
from  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  To 
Revoke  Order  in  Part,  64  FR  46344 
(August  25,  1999). 

On  August  18,  1999,  the  petitioners. 
(Hussey  Copper,  Ltd.;  The  Miller 
Company;  Olin  Corporation;  Revere 
Copper  Products,  Inc.;  International 
Association  of  Machinists  and 
Aerospace  Workers;  International 
Union-Allied  Industrial  Workers  of 
America  (AFL-CIO);  Mechanics 
Educational  Society  of  America  (Local 


56),  and  United  Steelworkers  of 
America),  timely  filed  an  allegation  that 
the  Department  had  made  several 
clerical  errors  in  the  final  margin 
computer  program.  Petitioners 
requested  that  we  Correct  the  errors  and 
publish  a  notice  of  amended  final 
determination  in  the  Federal  Register. 
See  19  CFR  351.224(e).  Petitioners' 
submission  alleges  the  following  errors: 

•  The  Department  overstated  the 
reduction  to  Wolverine's  cost  of 
manufacture  to  eliminate  potential 
double-counting  of  Wolverine's 
warranty  expense.  This  reduction  to 
Wolverine's  cost  of  manufacture 
occurred  when  the  Department  agreed 
with  Wolverine's  claim  that  "a  portion 
of  the  warranty  expenses  associated 
with  the  manufacturing  costs  of  re- 
working defective  merchandise  is 
already  included  in  the  reported  COP 
and  that  the  inclusion  of  such  costs  in 
warranty  expenses  would  result  in 
double-counting."  See  Final  Results 
Analysis  Memo,  Eleventh 
Administrative  Review  1/1/97-12/31/97 
("Analysis  Memo")  at  4.  As  a  result,  the 
Department  reduced  "the  reported  COP 
expenses  to  account  for  these  costs"  to 
"avoid  double  counting."  Id.  According 
to  petitioners,  the  overstatement  of  the 
reduction  to  Wolverine's  cost  of 
manufacture  occiured  because  the 
Department  calculated  an  adjustment 
factor  by  dividing  Wolverine's  total 
variable  warranty  expense  by 
Wolverine's  total  labor  and  overhead 
costs  (excluding  the  cost  of  materials), 
and  applied  this  adjustment  factor  to 
Wolverine's  total  cost  of  manufactiire 
(including  cost  of  materials).  The 
adjustment  factor  derived  from 
Wolverine's  labor  and  overhead  costs 
should  have  been  applied  only  to 
Wolverine's  total  labor  and  overhead 
costs  to  yield  the  correct  amount  of  the 
adjustment  to  Wolverine's  total  cost  of 
manufacture.  Instead,  the  Department 
applied  the  adjustment  factor  to  the  sum 
of  fabrication  cost  and  metal  cost  in  its 
final  margin  calculation  program  and 
overstated  the  reduction  to  Wolverine's 
cost  of  manufacture. 

•  The  Department  failed  to  correct  a 
width  for  one  of  Wolverine's  U.S.  sales 
that  the  Department  acknowledged  in  its 
Final  Results  of  Review  to  be  incorrect. 
See  64  FR  at  46345  (Comment  2). 

•  The  Department  failed  to  include  in 
its  final  margin  program  the  exchange 
losses  associated  with  its  accounts 
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occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
section  751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1)),  19  CFR  351.213.  and  19  CFR 
351.221(b)(5). 

Dated:  December  27.  1999. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-28  Filed  1-3-00:  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-047] 

Elemental  Sulphur  From  Canada: 
Extension  of  Time  Limit  for  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  elemental  sulphur  from 
Canada.  This  review  covers  the  period 
December  1, 1997  through  November 
30,  1998. 

DATE  EFFECTIVE:  January  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  at  (202)  482-3818;  Office  of 
AD/CVD  Enforcement,  Group  III,  Office 
9,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to  • 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendment 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Postponement  of  Final  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  issue  its  final 
results  of  the  administrative  review 
within  the  original  time  limit  of 
December  31,  1999.  See  Decision 
Memorandum  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary, 
Enforcement  Group  III  to  Robert 
LaRussa,  Assistant  Secretary  for  Import 


Administration.  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  until 
January  21,  2000,  in  accordance  with 
Section  751(a)(3)(A)  of  the  Act. 

Dated:  December  22,  1999. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  Group  III. 
[FR  Doc.  00-29  Filed  1-.3-00;  8:45  am] 

BILUNG  CODE  3S70-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-825] 

Oil  Country  Tubular  Goods  From 
Korea:  Notice  of  Recission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Recission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  request  from 
respondents,  the  Department  of 
Commerce  ("the  Department")  initiated 
an  administrative  review  of  SeAH  Steel 
Corporation,  Ltd.  ("SeAH"),  on  October 
1,  1999.  The  review  covered  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States,  SeAH 
and  its  U.S.  sales  subsidiaries  (Pusan 
Pipe  America,  Inc.  and  State  Pipe  & 
Supply  Co.).  The  period  of  review  is 
August  1,  1998  through  July  31,  1999. 
The  Department  received  a  request  for 
withdrawal  on  December  3,  1999  ft'om 
resjiondent.  In  accordance  with  19  CFR 
351.213(d)(1),  the  Department  is  now 
terminating  this  review  because  the 
respondent  has  withdrawn  its  request 
for  review  and  no  other  interested 
parties  have  requested  a  review. 
EFFECTIVE  DATE:  January  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Lyons,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.,    . 
Washington,  D.C.  20230;  telephone 
(202) 482-0374. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
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to  the  Department's  regulations  are  to 
the  ciurent  regulations  as  codified  at  19 
CFR  part  351  (1998). 

Background 

On  August  11,  1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  41058)  the  antidumping  duty  order 
on  oil  country  tubular  goods  from 
Korea.  The  Department  of  Commerce . 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  To  Request 
Administrative  Review"  of  the 
antidiunping  duty  order  for  the  1998- 
1999  review  period  on  August  11,  1999 
(64  FR  43649).  On  August  31,  1999, 
SeAH  requested  an  administrative 
review  for  its  entries  during  the  1998- 
1999  period  of  review.  No  other 
interested  party  requested  review  of  this 
antidumping  duty  order.  On  October  1 , 
1999,  in  accordance  with  Section  751  of 
the  Act,  the  Department  initiated  the 
review  (64  FR  53318).  On  December  3, 
1999  respondent  withdrew  its  request 
for  review. 

Section  19  CFR  351.213(d)(1)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  In 
this  case,  respondent  has  withdrawn  its 
request  for  review  within  the  90-day 
period.  No  other  interested  party 
requested  a  review  and  we  have 
received  no  other  submissions  regarding 
respondent's  withdrawal  of  its  request 
for  review.  Therefore,  we  are 
terminating  this  review  of  the 
antidumping  duty  order  on  oil  coimtry 
tubular  goods  from  Korea. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
and  section  19  CFR  351.213(d)(1)  of  the 
Department's  regulations. 

Dated:  December  28, 1999. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-97  Filed  1-3-00;  8:45  am] 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-504] 

Final  Results  of  Full  Sunset  Review: 
Porcelain-on-steel  Cooking  Ware  From 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 


action:  Notice  of  Final  Results  of  Full 
Sunset  Review:  Porcelain-on-Steel 
Cooking  Ware  from  Mexico. 

summary:  On  August  26, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  simset 
review  of  the  antidumping  duty  order 
on  porcelain-on-steel  cooldng  ware  from 
Mexico  piusuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  We  provided  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  both  domestic  and 
respondent  interested  parties.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  this  order  would 
be  likely  to  lead  to  continuation  or 
recvurence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.,  20230, 
telephone:  (202)  482-5050  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  January  4,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procediu-es  for  Conducting  Five-year 
("Simset")  Reviews  of  Antidiunping  and 
Coimtervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  porcelain-on- 
steel  cooking  ware  ("POS  cooking 
ware")  from  Mexico,  which  includes  tea 
kettles,  that  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constructed  of  steel  and 
are  enameled  or  glazed  with  vitreous 
glasses.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  7323.94.00. 
Kitchenware  currently  entering  under 


HTSUS  subheading  7323.94.00.30  is  not 
subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  the 
order  remains  dispositive. 

Background 

On  August  26, 1999,  the  Department 
published  in  the  Federal  Register  (64 
FR  46651)  the  PreUminary  Results  of 
Full  Sunset  Review:  Porcelain-on-Steel 
Cooking  Ware  from  Mexico, 
("Preliminary  Results").  In  the 
Preliminary  Results,  we  foimd  that 
revocation  of  the  order  would  likely 
result  in  the  continuation  or  reciuxence 
of  dumping.  In  addition,  we 
preliminarily  determined  that  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  were 
revoked  was  42.71  percent  for  Cinsa, 
S.A.  ("Cinsa"),  129.40  percent  for 
Esmaltaciones  de  Norte  America,  S.A. 
de  C.V.  ("ENASA"),  and  29.52  percent 
for  "all  others." 

On  October  12,  1999,  within  the 
deadline  specified  in  19  CFR 
351.309(c)(l)(i),  we  received  comments 
on  behalf  of  Cinsa  and  ENASA 
(collectively,  "the  respondents").  On 
October  12,  1999,  within  the  deadline 
specified  in  19  CFR  351.309(d)(1),  we 
received  rebuttal  comments  from 
Columbian  Home  Products  ("CHP"),  the 
domestic  interested  party  in  this  review. 
We  have  addressed  the  comments 
received  below. 

Comments 

Comment  7; The  respondents  assert 
that,  in  the  amended  final  results  of  the 
eleventh  administrative  review,  the 
Department's  presumption  that  duties 
were  being  absorbed  fails  to  meet  the 
requirement  that  the  Department  carry 
out  a  meaningful  analysis  of  whether 
antidumping  duties  are  absorbed.  The 
respondents  assert  that  if  in  duty 
absorption  inquiries  the  Department 
need  not  actually  analyze  absorption 
but,  rather,  may  simply  presume  it  from 
the  existence  of  dumping  alone,  the 
statute's  duty  absorption  provisions  are 
rendered  superfluous.  Additionally,  the 
respondents  assert  that  the  Department's 
presumption  is,  in  effect,  impossible  to 
rebut.  Therefore,  the  respondents  argue 
that  application  of  the  duty  absorption 
methodology  to  calculate  Cinsa's  and 
ENASA's  likely  margins  if  the  order 
were  revoked  is  contrary  to  law. 

In  its  rebuttal  comments  CHP  argues 
that  Cinsa  and  ENASA  did  not 
challenge  the  Department's  duty 
absorption  determination  in  either  their 
case  brief  on  the  Department's 
preliminary  results  of  the  eleventh 
administrative  review  nor  in  their 
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appeal  of  the  f  nal  results  of  that  review 
to  a  binaUonal  panel.  Therefore,  CHP 
argues  that  the  Department's  duty 
absorption  determination  in  the 
eleventh  admii  ustrative  review  is  final 
and  cannot  be  disturbed.  CHP  argues 
that  this  argun  ent  is  untimely  and 
should  be  rejected  because  the 
Department  do  3S  not  have  the  authority 
to  make  duty  a  Dsorption  determinations 
in  a  sunset  rev  ew.  Additionally,  CHP 
argues  that  the  respondent's  challenge 
to  the  Department's  use  of  a  rebuttable 
presumption  in  making  a  determination 
of  duty  absorpi  ion  is  without  merit. 
CHP  argues  th<  t  the  Department  has 
previously  con  sidered  exactly  this  same 
argument,  in  tl  e  course  of 
administrative  reviews  where  it  has 
properly  been  aised,  and  has  rejected  it. 
Further,  CHP  a  sserts  that  given  that  the'^ 
duty  absorptio:  i  provision  was  enacted 
long  before  the  beginning  of  the 
eleventh  administrative  review,  the 
respondents  hs  d  ample  opportunity  to 
address  the  iss  le  of  duty  absorption  and 
to  develop  evi(  ence  demonstrating  that 
duty  absorptio:  i  was  not  occurring.  In 
conclusion,  CHP  argues  that  the 
Department's  auty  absorption 
determination  In  the  eleventh  review  is 
final  and  cannot  be  changed  in  the 
sunset  review.  Further,  imder  the 

^artment  must  report  the 
determination  to  the 


statute,  the  De( 
duty  absorptioi 
Commission. 
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reviews.  Additionally,  we  agree  with 
CHP  that  the  a|  ipropriate  foriun  for 


challenging  th( 
determination 


duty  absorption 
nade  in  the  course  of  the 
eleventh  administrative  review  would 
have  been  in  c<  se  briefs  and/  or  post- 
final  challenge  i  with  respect  to  the 
administrative  review.  As  we  explained 
in  the  Simset  P  alicy  Bulletin,  the 
Department  wi  1  provide  to  the 
Commission,  o  a  a  company-specific 
basis,  its  findirgs  regarding  duty 
section  U.B.S.a). 
Therefore,  in  Uiis  final  results  of  full 
sunset  review  i  ve  are  reporting  to  the 
Commission  th  b  affirmative  findings  of 
duty  absorptioi  i  made  by  the 
Department  in  the  amended  review 
results  of  the  e  eventh  administrative 


review. 

Comment  2: 
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respondents  elaborate  that  in  the 
eleventh  review,  Cinsa's  and  ENASA's 
margins  were  calculated  inclusive  of  an 
adjustment  to  account  for  alleged 
reimbursement  of  antidumping  duties,  a 
determination  which  they  are  currently 
challenging.  They  assert  that  in  the  final 
results  of  the  eleventh  administrative 
review  the  Department  determined  that 
reimbiusement  of  antidumping  duties 
owed  by  the  affiliated  U.S.  importer 
took  place,  and  the  Department  adjusted 
Cinsa's  and  ENASA's  EP  and  CEP  to 
effectively  double  the  antidumping  duty 
liability  of  the  U.S.  importer.  Therefore, 
they  argue  that  an  additional  adjustment 
to  these  margins — which  have  already 
been  doubled  due  to  reimbursement  to 
accoimt  for  duty  absorption — result  in 
impermissible  double  coiuiting.  The 
respondents  argue  that,  in  order  to  avoid 
the  effects  of  impermissible  double 
counting,  the  Department  may  report 
either  (1)  the  margins  calculated  in  the 
original  investigation  or  (2)  the  margins 
calculated  in  the  final  results  of  the 
eleventh  administrative  review 
unadjusted  for  the  alleged 
reimbursement  of  antidumping  duties, 
but  subject  to  the  duty  absorption 
methodology. 

CHP,  in  its  rebuttal  comments,  cites  to 
the  Sunset  Policy  Bulletin,  and  argues 
that  because  the  Department  made  an 
affirmative  determination  of  duty 
absorption  in  the  administrative  review 
of  this  order  that  was  initiated  in  1998, 
Department  correctly  applied  its  policy 
in  the  preliminary  results  of  this  simset 
review.  Additionally,  CHP  argues  that 
the  Department  should  reject  the 
respondents'  argument  because  the 
respondents  inappropriately  equate  the 
Department's  reimbursement  regulation 
with  the  duty  absorption  provision  of 
the  statute  with  respect  to  both  the 
purposes  of  the  different  provisions  and 
the  means  of  achieving  the  purposes. 
Specifically,  CHP  asserts  that  the 
reimbursement  regulation  is  intended  to 
address  the  relationship  between  the 
exporter  and  its  U.S.  importer  (affiliated 
or  unaffiliated]  and  provide  a  remedy 
when  there  is  evidence  that  the  exporter 
has  reimbursed  the  U.S.  importer  for 
antidumping  duties.  The  duty 
absorption  provision,  in  contrast,  is 
intended  to  address  the  relationship 
between  an  affiliated  U.S.  importer  and 
its  unaffiliated  customers  in  the  United 
States.  CHP  further  asserts  that  duty 
reimbursement  and  duty  absorption  are 
separate  problems  with  separate 
remedies.  With  respect  to 
reimbursement,  the  exporter  would 
cease  transfers  of  funds  to  the  importer 
to  pay  the  antidumping  duties,  and  the 
importer  would  demonstrate  that  it  can 


satisfy  its  antidumping  obligations 
without  such  assistance.  Whereas,  with 
respect  to  duty  absorption,  the  affiliated 
U.S.  importer  would  demonstrate  that  it 
passed  the  cost  of  antidumping  duties 
through  to  its  unaffiliated  U.S. 
customers.  Additionally,  citing  to  the 
Statement  of  Administrative  Action 
("the  SAA")  H.R.  Doc.  No.  103-316, 
Vol.  1  (1994),  at  885-886,  CHP  argues 
that  the  SAA  explicitly  recognizes  the 
different  and  mutually  exclusive 
purposes  of  the  duty  absorption  and 
reimbursement  provisions.  Arguing  that 
reimbursement  and  duty  absorption  can 
occm-  independently  of  one  another, 
CHP  states  that  the  respondents 
provided  no  reason  why  there  could  not 
be  reimbiu'sement  of  antidumping 
duties  and  duty  absorption  with  respect 
to  the  same  sales  and,  absent  such 
evidence,  the  Department  must 
conclude  that  both  did  occur.  CHP 
argues  that,  if  the  Department 
determines  that  it  may  not  adjust  the 
final  margins  from  the  eleventh  review 
to  accoimt  for  duty  absorption  under  the 
theory  that  these  margins  have  already 
been  adjusted  to  reflect  duty  absorption, 
in  the  alternative,  the  Department 
should  report  the  margins  from  the 
eleventh  administrative  review  as  the 
margins  likely  to  prevail  should  the 
order  be  revoked. 

DOC  Position:  In  the  Sunset  Policy 
Bulletin  the  Department  explained  that, 
where  duty  absorption  had  been  found 
in  an  administrative  review  initiated  in 
1998  (for  transition  orders),  the 
Department  normally  will  determine 
that  a  company's  current  diunping 
margin  is  not  indicative  of  the  margin 
likely  to  prevail  if  the  order  is  revoked 
and  will  provide  to  the  Commission  the 
higher  of  the  margin  that  the 
Department  otherwise  would  have 
reported  to  the  Commission  or  the  most 
recent  margin  for  that  company  adjusted 
to  account  for  findings  on  duty 
absorption.  The  Department  cited  to  the 
SAA  at  885,  and  the  House  Report,  H.R. 
Rep.  No.  103-826,  pt.  1  (1994),  at  60, 
which  provide  that  duty  absorption  is  a 
strong  indicator  that  the  current 
dumping  margins  calculated  by  the 
Department  in  reviews  may  not  be 
indicative  of  the  margins  that  would 
exist  in  the  absence  of  an  order.  After 
the  revocation  of  an  order,  an  importer 
could  achieve  the  same  pre-revocation 
return  on  its  sales  by  lowering  its  prices 
in  the  United  States  in  the  amount  of 
the  duty  that  previously  was  being 
absorbed.  Additionally,  the  Senate 
Report,  S.  Rep.  No.  103-412  (1994),  at 
50,  suggests  that  the  Department's 
notification  to  the  Commission  of  its 
findings  on  duty  absorption  should 
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include,  to  the  extent  practicable,  some 
indication  of  the  magnitude  of  the 
absorption. 

Based  on  our  analysis  of  the 
weighted-average  dumping  margins 
determined  in  the  investigation  and 
subsequent  reviews  and  the  volume  of 
imports  of  the  subject  merchandise  for 
the  period  before  and  the  period  after 
the  issuance  of  the  order,  we 
preliminarily  determined  that  we  would 
normally  determine  that  the  margins 
calculated  in  the  original  investigation 
best  reflect  the  behavior  of  producers/ 
exporters  without  the  discipline  of  the 
order  (64  FR  46651).  However,  we  noted 
that  consistent  with  the  Sunset  Policy 
Bulletin,  we  were  adjusting  the  most 
recent  margin  to  account  for  duty 
absorption  findings  and,  because  the 
adjusted  margins  for  Cinsa  and  ENASA 
are  higher  than  the  rates  from  the 
origined  investigation,  we  would  report 
the  adjusted  rates  as  the  margins  likely 
to  prevail  were  the  order  revoked.  Id. 

In  light  of  the  comments  received,  we 
have  reconsidered  our  preliminary 
determination  with  respect  to  the 
magnitude  of  the  margin  likely  to 
prevail  should  the  order  be  revoked. 
While  we  agree  with  CHP  that  duty 
reimbursement  and  duty  absorption  are 
separate  problems  with  separate 
remedies,  we  also  agree  with  the 
respondents  that,  in  this  case,  our  stated 
policy  of  adjusting  the  margin  to  take 
into  account  the  findings  on  duty 
absorption  may  result  in  an 
overestimation  of  the  margin  likely  to 
prevail  were  the  order  revoked. 
Specifically,  having  determined  duty 
reimbursement,  for  the  purpose  of 
calculating  the  export  price  and  the 
constructed  export  price  in  the  el^enth 
review,  the  Department  deducted  from 
the  starting  price  the  amount  of 
antidumping  duties  reimbursed  to  CIC 
by  Cinsa  and  ENASA. '  This  deduction 
for  reimbursed  duties  had  the  effect  of 
increasing  the  weighted-average  margins 
found  diu-ing  the  administrative  review. 
The  Department  also  found  that  both 
.  Cinsa  and  ENASA  made  all  of  their 
sales  of  the  subject  merchandise  to  the 
United  States  through  an  importer  that 
is  affiliated  within  the  meaning  of 
section  751(a)(4)  of  the  Act.  Because  we 
determined  that  there  was  a  dumping 
margin  on  68.03  percent  of  Cinsa's  U.S. 
sales  during  the  period  of  review  and  on 


'  See  Porcelain-on-Steel  Cookware  From  Mexico: 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  1592  (January  11, 
1999),  Porcelain-on-Steel  Cookware  From  Mexico: 
Final  Results  of  Antidumping  Duty  Administrative 
Review,  64  FR  26934  (May  18,  1999),  and  Porcelain- 
on-Steel  Cookware  From  Mexico:  Amended  Final 
Results  of  Antidumping  Duty  Administrative 
Review,  64  FR  29262  (June  1,  1999). 


98.52  percent  of  ENASA's  sales  during 
the  period  of  review,  we  found  that 
antidumping  duties  had  been  absorbed 
by  the  respondents  on  those  percent  of 
sales,  respectively.  Id.  As  noted  above, 
although  we  agree  that  reimbursement 
and  absorption  may  occur  with  respect 
to  the  same  sales,  because  of  the  effect 
of  consideration  of  reimbursement  on 
the  margin,  we  do  not  agree  that  the 
entire  margin  is  absorbed  such  that  we 
should  double  the  margins  calculated 
inclusive  of  reimbursement.  We  agree 
with  CHP  that  it  is  not  appropriate  to 
recalculate  margins  fi'om  the  eleventh 
administrative  review  in  order  to 
eliminate  the  effect  of  reimbursement. 
Rather,  we  believe  that  the  calculation 
in  the  eleventh  administrative  review 
for  reimbursement  effectively 
approximates  the  calculation  we  would 
make  to  account  for  duty  absorption. 
Therefore,  consistent  with  the  Sunset 
Policy  Bulletin,  for  purposes  of 
determining  the  magnitude  of  the   , 
margin  likely  to  prevail,  we  considered 
the  margins  from  the  original 
investigation  (i.e.,  the  margins  we 
would  otherwise  report  to  the 
Commission)  and  the  margins  from  the 
eleventh  review.  As  provided  in  section 
II.B.3.b,  where  we  have  found  duty 
absorption,  we  normally  will  report  to 
the  Commission  the  higher  of  the 
margin  that  the  Department  otherwise 
would  have  reported  to  the  Commission 
or  the  most  recent  margin  for  that 
company  adjusted  to  account  for 
findings  on  duty  absorption.  Because 
the  margins  as  calculated  in  the 
eleventh  review  are  higher  than  those 
from  the  original  investigation,  we  are 
reporting  those  as  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
revoked. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  for  the  reasons  set  forth  in  the 
Preliminary  Results.  Additionally,  as 
discussed  in  the  Preliminary  Results 
and  above,  we  find  that  during  the 
administrative  review  covering  the 
period  December  1, 1986  through 
November  20,  1997,  antidumping  duties 
were  absorbed  by  Cinsa  on  68.03 
percent  of  its  U.S.  sales  of  subject 
merchandise  and  by  ENASA  on  98.52 
percent  of  its  U.S.  sales  of  subject 
merchandise.  Furthermore,  for  the 
reasons  set  forth  in  the  Preliminary 
Results  and  as  discussed  above,  we  find 
that  the  magnitude  of  the  margins  likely 
to  prevail  if  the  order  were  revoked  are 
as  follows:  25.42  percent  for  Cinsa, 


65.28  percent  for  ENASA,  and  29.52 
percent  for  "all  others." 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to       , 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conv^tsion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  section 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  December  28.  1999. 

Holly  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-98  Filed  1-3-00;  8:45  am) 

WLUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-832] 

Pure  Magnesium  From  the  People's 
Republic  of  China:  Recission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review 

summary:  On  June  30, 1999.  the 
Department  of  Commerce  published  in 
the  Federal  Register  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  pure 
magnesium  from  the  People's  Republic 
of  China  for  one  producer/exporter  of 
pure  magnesium  from  People's  Republic 
of  China,  Taiyuan  East-United 
Magnesium  Company  Ltd.,  covering  the 
period  May  1,  1998,  through  April  30, 
1999.  The  Department  of  Commerce 
received  a  request  for  withdrawal  of  this 
review  from  Rossborough 
Manufacturing  Company,  a  U.S. 
importer  of  subject  merchandise,  who 
requested  the  review.  In  accordance 
with  19  CFR  351.213(d)(1).  the 
Department  of  Commerce  is  now 
terminating  this  review  because  the 
importer  has  withdrawn  its  request  for 
review  and  no  other  interested  parties 
have  requested  a  review. 
EFFECTIVE  DATE:  January  4,  2000. 
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FOR  FURTHER  »  FORMATION  CONTACT: 
David  J.  Goldb  ;rger  Office  2,  AD/CVD 
Enforcement  G  roup  I,  Import 
Administratioi  i,  International  Trade 
Administratioi  ,  U.S.  Department  of 
Commerce,  141  h  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230: 
telephone:  (2oi)  482-4136. 
SUPPLEMENTARt  INFORMATION: 
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Rossborough's  withdrawal  of  its  request 
for  a  review.  Moreover,  no  other 
interested  party  requested  a  review  and 
we  have  received  no  comments 
regarding  Rossborough's  withdrawal  of 
its  request  for  a  review.  Therefore,  we 
are  terminating  this  review  of  the 
antidumping  duty  order  on  pure 
magnesium  from  the  PRC.  This  notice  is 
published  in  accordance  with  section 
751  of  the  Act  and  section  19  CFR 
351.213(d)(1)  of  the  Department's 
regulations. 

Dated:  December  23.  1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  00-27  Filed  1-3-00;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  an  instrument  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instrument  shown  below  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Application  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  99-033.  Applicant: 
Ames  Laboratory,  U.S.  Department  of 
Energy,  211  TASF,  Iowa  State 
University,  Ames,  lA  50011-3020. 
Instrument:  UHV  Surface  Analysis 
System,  Model  Multiprobe  S. 
Manufacturer:  Omicron  Vakuum  Physik 
GmbH,  Germany.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
the  characterization  and  fundamental 
surface  structural  studies  of  a  class  of 
intermetallic  materials  known  as 
quasicrystals.  The  objectives  of  the 
research  will  include  the  following:  (1) 
To  determine  the  near-atomic  level 
structure  of  the  clean  surfaces  of  a 
variety  of  quasicrystalline  materials  as  a 
function  of  siu-face  preparation,  (2)  To 
ascertain  if  any  of  the  surface 
preparation  methods  affect  single  phase 
samples  to  such  a  degree  that  they 


become  multiphase,  (3)  To  determine 
metal  film  growth  characteristics  when 
deposited  on  quasicrystalline  substrates 
and  (4)  To  determine  the  effect  of 
typical  environmental  gases  on  surface 
structure.  Application  accepted  by 
Conmiissioner  of  Customs:  December 
14,  1999. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-99  Filed  1-3-00;  8:45  am] 

BILUNG  COOE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-201-505] 

Final  Results  of  Full  Sunset  Review 
and  Revocation  of  Countervailing  Duty 
Order:  Porcelain-on-Steel  Cooking 
Ware  From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Full 
Sunset  Review  and  Revocation  of 
Countervailing  Duty  Order:  Porcelain- 
on-Steel  Cooking  Ware  from  Mexico. 

summary:  On  August  26, 1999.  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  countervailing  duty  order 
on  porcelain-on-steel  cooking  ware  from 
Mexico  (64  FR  46651)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
conoment  on  our  preliminary  results.  We 
did  not  receive  comments  from  any 
interested  party.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  countervailing  duty 
order  would  not  be  likely  to  lead  to 
continuation  or  recurrence  of 
countervailable  subsidy.  Therefore,  we 
are  revoking  this  countervailing  duty 
order  effective  January  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skiimer,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  January  1,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 


Federal  Register /Vol.  65,  No.  2 /Tuesday,  January  4,  2000 /Notices 


285 


in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  {"Sunset 
Regulations")  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  RuUetin,  63  FR  18871 
(April  16, 1998)  ["Sunset  Policy 
Bulletin"). 

Scope 

Imports  covered  by  this  order  are 
shipments  of  porcelain-on-steel  cooking 
ware  from  Mexico,  except  teakettles, 
which  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constructed  of  steel,  and 
are  enameled  or  gleized  with  vitreous 
glasses.  This  merchandise  is  classifiable 
under  item  number  7323.94.0020  of  the 
Harmonized  Tariff  Schedule 
("HTSUS").  The  HTSUS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

Background 

On  August  26,  1999,  the  Department 
issued  the  Preliminary  Results  of  Full 
Sunset  Review:  Porcelain-on-Steel 
Cooking  Ware  from  Mexico  (64  FR 
46646  )  ["Preliminary  Results").  In  our 
Preliminary  Results,  we  found  that 
revocation  of  the  coimtervailing  duty 
order  would  not  be  likely  to  result  in 
recurrence  of  a  countervailable  subsidy. 
We  provided  all  interested  parties  the 
opportunity  to  respond  to  otu 
preliminary  determination.  W  received 
no  conmients  from  any  interested  party. 

Final  Results  of  Review 

As  described  in  more  detail  in  the 
Preliminary  Results,  in  oiu  analysis  of 
likelihood  of  continuation  or  reciurence 
of  a  coimtervailable  subsidy,  we  relied 
on  factual  information  from  the 
investigation  and  administrative 
reviews  of  this  order.  Because  the 
Department  conducted  verification 
during  the  investigation  and 
administrative  reviews,  we  consider  that 
the  provisions  of  19  CFR 
351.307(b)(l)(iii)  have  been  met. 

As  a  result  of  this  review,  we  find.that 
revocation  of  the  countervailing  duty 
order  on  porcelain-on  steel  cooking 
ware  from  Mexico  would  not  be  likely 
to  lead  to  continuation  or  recurrence  of 
a  coimtervailable  subsidy  for  the 


reasons  set  forth  in  our  Preliminary 
Results  of  review. 

As  a  result  of  this  determination  by 
the  Department  that  revocation  of  the 
countervailing  duty  order  on  porcelain- 
on  steel  cooking  ware  from  Mexico 
would  not  be  likely  to  lead  to 
continuation  or  recmrence  of  a 
countervailable  subsidy,  the 
Department,  pursuant  to  section 
751(d)(2)  of  the  Act,  is  revoking  the 
coimtervailing  duty  order.  Pursuant  to 
751(c)(6)(A)(iv)  of  the  Act,  this 
revocation  is  effective  January  1 ,  2000. 
The  Department  will  complete  any 
pending  administrative  reviews  of  this 
countervailing  duty  order  and  will 
conduct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  thefr  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  M*0  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations. 

"Timely  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

Dated:  December  23, 1999. 

Richard  W.  Nf  oreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-30  Filed  1-3-00;  8:45  am] 

BILUNG  COOE  3510-OS-P 


DEPARTMErfT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Notice  2] 

National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Codes  and 
Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
publishing  this  notice  for  the  National 
Fire  Protection  Association  (NFPA)  as  a 
public  service.  NIST  does  not 
necessarily  endorse,  approve,  or 
recommend  any  of  the  standards 
referenced  in  the  notice. 


The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  codes  and 
standards  and  requests  proposals  from 
the  public  to  amend  existing  NFPA  fire 
safety  codes  and  standards.  The  purpose 
of  this  request  is  to  increase  public 
participation  in  the  system  used  by  the 
NFPA  to  develop  its  codes  and 
standards. 

DATES:  Interested  persons  may  submit 

proposals  on  or  before  the  dates  listed 

with  the  standards. 

ADDRESSES:  Casey  C.  Grant,  Secretary, 

-Standards  Council,  NFPA,  1 

Batterymarch  Park,  Quincy, 

Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Casey  C.  Grant,  Secretary,  Standards 

Council,  at  the  above  address,  (617) 

770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NFPA  develops  fire  safety  codes 
and  standards  which  are  known 
collectively  as  the  "National  Fire 
Codes."  Federal  agencies  frequently  use 
these  codes  and  standards  as  the  basis 
for  developing  Federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

Requests  for  Proposals 

Interested  parties  may  submit 
amendments,  supported  by  written  date, 
views,  or  arguments  to  Casey  C.  Grant, 
Secretary,  Council,  NFPA,  at  the  above 
address.  Proposals  should  be  submitted 
on  forms  available  from  the  same 
address. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  local  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  code  or  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  the  Committee  has  received  and  an 
account  of  their  disposition  by  the 
Committee.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Authority:  15  U.S.G.  272. 

Dated:  December  27, 1999. 
Raymond  G.  Kammer, 
Director. 
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h  FPA  No. 


Proposal  title 

Portable  Fire  Extinguishers  

Water  Spray  Fixed  Systems  for  Fire  Protection 

Dry  Chemical  Extinguishing  Systems 

Wet  Chemical  Extinguishing  Systems 

Water-Based  Fire  Protection  Systems  

Cellulose  Nitrate  Motion  Picture  Film  

Oxygen-Fpel  Gas  Systems  for  Welding,  Cutting,  and  Allied  Processes  

Fire  Prevention  During  Welding,  Cutting,  and  Other  Hot  Work  

Storage,  Use,  and  Handling  of  Compressed  and  Liquefied  Gases  In  Portable 
Cylinders. 

Fires  and  Dust  Explosions  in  Agricultural  and  Food  Products  Facilities  

National  Fire  Alarm  Code  

Electronic  Computer/Data  Processing  Equipment  

Electrical  Standard  for  Industrial  Machinery 

Fire  Doors  and  Fire  Windows 

Protection  of  Buildings  from  Exterior  Fire  exposures 

Ventilation  Control  and  Fire  Protection  of  Commercial  Cooking  Operations 

Code  for  Means  of  Egress  for  Buildings  and  Structures  

Smoke  and  Heat  Venting  

Fire  Tests  of  Door  Assemblies  

Cigarette  Ignition  Resistance  of  Components  of  Upholstered  Fumiture  

Mock-Up  Upholstered  Furniture  Material  Assemblies  to  Ignition  by  Smoldering 
Cigarettes. 

Flame  Travel  and  Smoke  of  Wires  and  Cables  for  Use  in  Air-Handling  Spaces  .. 

Evaluating  Room  Fire  Growth  Contribution  of  Textile  Wall  Coverings  

Fire  Characteristics  of  Upholstered  Furniture  Exposed  to  Flaming  Ignition 
Source. 

Fire  Characteristics  of  Mattresses  and  Bedding  Assemblies  Exposed  to  Flaming 
Ignition  Source. 

Ignitability  of  Exterior  Wall  Assemblies  Using  a  Radiant  Heat  Energy  Source  

Measurement  of  Smoke  Obscuration  Using  a  Conical  Radiant  Source  in  a  Sin- 
gle Closed  Chamber. 

Heat  and  Visible  Smoke  Release  Rates  for  Materials  and  Products  Using  an 
Oxygen  Consumption  Calorimeter. 

Heat  and  Visible  Smoke  Release  Rates  for  Upholstered  Furniture  Components 
or  Composites  and  Mattresses  Using  and  Oxygen  Consumption  Calorimeter. 

Evaluation  of  Flammability  Characteristics  of  Exterior  Non-Load  Bearing  Wall 
Assemblies  Containing  Combustible  Components  Using  the  Intermediate- 
Scale  Multistory  Test  Apparatus. 

Fire  Tests  of  Floor  Door  Assemblies 

Safety  to  Life  from  Fire  on  Merchant  Vessels 

Control  of  Gas  Hazards  of  Vessels 

Aircraft  Rescue  and  Fire  Fighting  Operations 

Aircraft  Fuel  Servicing  _ 

Airport/Community  Emergency  Planning .'. 

Organic  Peroxide  Formulations  

Responding  to  Hazardous  Materials  Incidents 

Professional  Competence  of  Responders  to  Hazardous  Materials  Incidents 

EMS  Personnel  Responding  to  Hazardous  Materials  Incidents  

Zirconium  

Road  Tunnels,  Bridges,  and  Other  Limited  Access  Highways  

Powered  Industrial  Trucks  Including  Type  Designations,  Areas  of  Use,  Conver- 
sions, Maintenance,  and  Operation. 

Motor  Freight  Terminals  

Storage,  Handling,  and  Use  of  Ethylene  Oxide  for  Sterilization  and  Fumigation  .. 

Wood  Processing  and  Woodwort<ing  Facilities  

Identification  of  the  Hazards  of  Materials  for  Eoiergency  Response 

Field  Flame  Test  for  Textiles  and  Films 

Fire  Reporting  Field  Incident  Guide  

Fire  Reporting  Property  Sun/ey  Guide  

Incident  Follow-up  Report  Guide 

Fire  Service  Instructor  Professional  Qualifications 

Wildland  Fire  Fighter  Professional  Qualifications 

Professional  Qualifications  for  Public  Safety  Telecommunicator 

Industrial  Fire  Brigade  Memtjer  Professional  Qualifications  

Manufacture,  Transportation,  and  Storage  of  Fireworits  and  Pyrotechnic  Articles 

High  Power  Rocketry  

Water  Supplies  for  Suburban  and  Rural  Fire  Fighting 

Recreational  Vehicles  

Recreational  Vehicle  Parks  and  Campgrounds  '. 

Fire  Department  Occupational  Safety  and  Health  Program  

Fire  Department  Safety  Officer 


Closing  date 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 

NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


10-1998  . 
15-1996  . 
17-1998  . 
17A-199a 
25-1998  . 
40-1997 
51-1997 
518-19991 
55-1998 


61-1999 

72-1999 

75-1999 

79-1997 

80-1999 

80A-1996 

96-1998 

101B-199& 

204-1998 

252-1999 

260-1998 

261-1998 


NFPA  262-1999 
NFPA  265-1998 
NFPA  266-1998 

NFPA  267-1998 

NFPA  268-1996 
NFPA  270-1998 

NFPA  271-1998 

NFPA  272-1999 

NFPA  285-1998 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 

NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


288-P-  .. 
301-1998 
306-1997 
402-1996 
407-1996 
424-1996 
432-1997 
471-1997 
472-1997 
473-1997 
482-1996 
502-1998 
505-1999 


51^-1998 

560-1995 

664-1998 

704-1996 

705-1997 

902-1997 

903-1996 

904-1996 

1041-199( 

1051-1991  i 

1061-1991 

1081-P- 

1124-19911 

1127-199(1 

1142-199!! 

11 92-1 99!  I 

1194-199(1 

1500-199 

1521-1997 


6/30/00 

1/7/2000 

1/5/2001 

1/5/2001 

6/30/2000 

1/7/2000 

6/30/2000 

12/28/2001 

7/6/2001 

1/5/2001 
1/5/2001 

6/30/2000 
1/5/2001 

6/30/2000 
1/7/2000 
1/7/2000 

6/30/2000 

6/30/2000 

12/28/2001 

1/5/2001 

12/28/2001 

7/6/2001 

1/5/2001 

6/30/2000 

6/30/2000 

1/7/2000 
6/30/2000 

1/7/2000 

7/6/2001 

12/28/2001 


1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

6/30/2000 

6/30/2000 

6/30/2000 

1/7/2000 

1/7/2000 

1/5/2001 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/5/2001 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 


Federal  Register /Vol.  65,  No.  2 /Tuesday,  January  4,  2000 /Notices 


287 


NFPA  No. 

Proposal  title 

Closing  date 

NFPA  1710-P*  

NFPA  1720-P'  

Organization  and  Deployment  of  Fire  Suppression  Emergency  Medical  Oper- 
ations, and  Special  Operations  Provided  to  the  Public  by  Career  Fire  Depart- 
ments. 

Volunteer  Fire  Service  Deployment 

1/7/2000 
1/7/2000 

NFPA  1981-1997 

Open-Circuit  Self-Contained  Breathing  Apparatus  for  the  Fire  Service  

6/30/2000 

NFPA  1982-1998 

Personal  Alert  Safety  Systems  (PASS)                                            

6/30/2000 

NFPA  1999-1997 

Protective  Clothing  for  Emergency  Medical  Operations  

Flash  Fire  Protective  Garments  for  Industrial  Personnel    

1/5/2001 

NFPA  2112-P*  

1/7/2000 

NFPA  2113-P-  

Selection,  Care,  Use,  and  Maintenance  of  Flash  Fire  Protective  Garments 

1/7/2000 

*  P  Proposed  New  drafts  are  available  from  tfie  NFPA  Codes  and  Standards  Administration,  1  Batterymarch  Park,  Quincy.  MA  02269. 


[FR  Doc.  00-80  Filed  1-3-00;  8:45  ami 

BILUNG  CODE  3S10-03-M 

DEPARTMErJT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Notice  1] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
publishing  this  notice  for  the  National 
Fire  Protection  Association  (NFPA)  as  a 
public  service.  NIST  does  not 
necessarily  endorse,  approve,  or 
recommend  any  of  the  standards 
referenced  in  the  notice. 

The  NFPA  revises  existing  standards 
and  adopts  new  standards  twice  a  year. 
At  its  November  meeting  or  its  May 
meeting,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
conmaittees.  The  purpose  of  this  notice 
is  to  request  comments  on  technical 
committee  reports  which  will  be 
presented  at  NFPA's  2000  November 
Meeting. 

DATES:  Thirty-eight  reports  appear  in  the 
"2000  November  Meeting  Report  on 
Proposals"  which  becomes  available  on 
January  21,  2000.  Comments  received 


on  or  before  March  31,  2000,  will  be 
considered  by  the  respective  NFPA 
committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  "2000  November 
Meeting  Report  on  Proposals"  is 
available  from  NFPA,  Fulfillment 
Center,  11  Tracy  Drive,  Avon,  MA 
02322.  Comments  on  the  technical 
committee  reports  should  be  submitted 
by  Casey  C.  Grant,  Secretary,  Standards 
Council,  NFPA,  Batterymarch  Park,  P.O. 
Box  9101,  Quincy,  Massachusetts 
02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Casey  C.  Grant,  Secretary,  Standards 
Council,  NFPA,  at  the  above  address, 
(617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

Standards  developed  by  NFPA 
technical  committees  have  been  used  by 
various  federal  agencies  as  the  basis  for 
Federal  regulations  concerning  fire 
safety.  The  NFPA  codes  and  standard 
are  known  collectively  as  the  "National 
Fire  Codes."  Often,  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5.U.S.C.  52(a)  and  1 
CFRPartSl. 

Revisions  of  existing  standards  emd 
adoption  of  new  standards  are  reported 
by  NFPA  technical  committees  at  the 
NFPA  November  meeting  or  at  the  May 
meeting  each  year.  The  NFPA  invites 
public  comments  on  its  technical 


committee  reports  contained  in  the 
"2000  November  Report  on  Proposals." 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  argimiients  to  Casey  C. 
Grant,  Secretary,  Standards  Council, 
NFPA,  1  Batterymarch  Park.  Quincy, 
Massachusetts  02269-9101. 
Commenters  may  use  the  forms 
provided  for  comments  in  the  "2000 
November  Meeting  Report  on 
Proposals."  Each  person  submitting  a 
comment  should  include  his  or  her 
name  and  address,  identify  the  notfce 
and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  March  31,  2000  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFTA  committees  will 
be  published  as  the  "2000  November 
Meeting  Report  on  Comments"  by 
September  22,  2000,  prior  to  the 
November  meeting.  A  copy  of  this 
report  will  be  sent  automatically  to  each 
commenter.  Action  on  the  reports  of  the 
NFPA  technical  committees  (adoption 
or  rejection)  will  be  taken  by  NFPA 
members  at  the  November  meeting, 
November  11-15,  2000,  in  Orlando, 
Florida. 

Authority:  ISrU.S.C.  272. 
Dated:  December  27,  1999. 
Raymond  G.  Kammer, 

Director. 


2000  November  Meeting;  Report  on  Proposals 

[P=Partial  revision;  W=Withdrawal;  R=Reconfirmation;  N=New;  C=Complete  Revision] 


Doc  No. 


31  .... 
36  .... 
50  .... 
51A.. 

58  .... 

59  .... 
59A.. 
85  ... 
101A 
105  ., 


Title 


Standard  for  the  Installation  of  Oil-Buming  Equipment  

Standard  for  Solvent  Extraction  Plants  

Standard  for  Bulk  Oxygen  Systems  at  Consumer  Sites 

Standard  for  Acetylene  Cylinder  Charging  Plants  

Liquefied  Petroleum  Gas  Code  

Standard  for  the  Storage  and  Handling  of  Liquefied  Petroleum  Gases  at  Utility  Gas  Plants 

Standard  for  the  Production,  Storage,  and  Handling  of  Liquefied  Natural  Gas  (LNG)  

Combustion  Systems  Hazards  Code  

Guide  on  Alternative  Approaches  to  Life  Safety 

Recommended  Practice  for  the  Installation  of  Smoke-Control  Door  Assemblies  


ActkKi 
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2000  NOVEMBER  Meeting;  Report  on  Proposals— Continued 

[P=Partial  revision;  W=Withclrawal;  R=Recontirmation;  N=New;  C=Complete  Revision] 


Doc  No. 


Title 


Action 


111 
121 
160 
258 
287 

418 
803 
804 
805 
901 
909 


914  .. 

921  .. 

1126 

1401 

1405 

1851 

1906 

1912 

1951 

1983 

1994 

8501 

8502 

8503 

8504 

8505 

8506 


Standard  on  Stored  Electrical  Energy  Emergency  and  Standby  Power  Systems P 

Standard  on  Fire  Protection  for  Self-Propelled  and  Mobile  Surface  Mining  Equipment  P 

Standard  for  Flame  Effects  Before  an  Audience  P 

Standard  Research  Test  Method  for  Determining  Smoke  Generation  of  Solid  Materials C 

Standard  Methods  of  Test  for  Measurement  of  Material  Flammability  Using  a  Fire  Propagation  Apparatus  N 

(FPA). 

Standard  for  Heliports  ; P 

Standard  for  Fire  Protection  for  Light  Water  Nuclear  Power  Plants W 

Standard  for  Fire  Protection  for  Advanced  Light  Water  Reactor  Electric  Generating  Plants P 

Standard  on  Performance-Based  Fire  Protection  for  Light  Water  Reactor  Electric  Generation  Plants N 

Standard  Classifications  for  Incident  Reporting  and  Fire  Protection  Data  C 

Standard  for  the  Protection  of  Cultural  Resources,  Including  Museums,  Libraries,  Places  of  Worship,  and  His-  P 

toric  Properties. 

Recommended  Practice  for  Fire  Protection  in  Historic  Structures  C 

Guide  for  Fire  and  Explosion  Investigations  P 

Standard  for  the  Use  of  Pyrotechnics  before  a  Proximate  Audience P 

Recommended  Practice  for  Fire  Service  Training  Reports  and  Records P 

Guide  for  Land-Based  Fire  Fighters  Who  Respond  to  Marine  Vessel  Fires P 

Standard  on  Selection,  Care,  and  Maintenance  of  Structural  Fire  Fighting  Protective  Ensemble  Elements  N 

Standard  for  Wildland  Fire  Apparatus C 

Standard  on  Refurbishing  Fire  Apparatus N 

Standard  on  Protective  Ensemble  for  Urban  Technical  Rescue  Incidents N 

Standard  on  Fire  Service  Life  Safety  Rope  and  System  Components  C 

Standard  on  Protective  Ensembles  for  Chemical  or  Biological  Terrorism  Incidents  „ N 

Standard  for  Single  Burner  Boiler  Operation  W 

Standard  for  Prevention  of  Fumace  Explosions/Implosions  in  Multiple  Bumer  Boilers W 

Standard  for  Pulverized  Fuel  Systems W 

Standard  on  Atmospheric  Fluidized-Bed  Boiler  Operation  W 

Standard  for  Stoker  Operation  W 

Standard  on  Heat  Recovery  Steam  Generator  Systems W 


N  =PA  No. 


Title 


Proposal  closing 
date 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 

NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


10-1998 

15-1996 

17-1998 

17A-1998 

2&-1998 

40-1997 

51-1997 

51B-1999 

55-1998 


61-1999 

72-1999 

75-1999 

79-1997 

80-1999 

80A-1996 

96-1998 

101B-199$ 

204-1998 

252-1999 

260-1998 

261-1998 


NFPA  262-1999 
NFPA  265-1998 
NFPA  266-1998 
NFPA  267-1998 

NFPA  288-1996 
NFPA  270-1998 

NFPA  271-1998 

NFPA  272-1999 


Portable  Fire  Extinguishers  

Water  Spray  Fixed  Systems  for  Fire  Protection 

Dry  Chemical  Extinguishing  Systems 

Wet  Chemical  Extinguishing  Systems 

Water-Based  Fire  Protection  Systems  

Cellulose  Nitrate  Motion  Picture  Film  

Oxygen-Fuel  Gas  Systems  for  Welding,  Cutting,  and  Allied  Processes  

Fire  Prevention  During  Welding,  Cutting,  and  Other  Hot  Work  

Storage,  Use,  and  Handling  of  Compressed  and  Liquefied  Gases  in  Portable 
Cylinders. 

Fires  and  Dust  Explosions  in  Agricultural  and  Food  Products  Facilities  

National  Fire  Alarm  Code  

Electronic  Computer/Data  Processing  Equipment  

Electrical  Standard  for  Industrial  Machinery _... 

Fire  Doors  and  Fire  Windows 

Protection  of  Buildings  from  Exterior  Fire  Exposures  ,.... 

Ventilation  Control  and  Fire  Protection  of  Commercial  Cooking  Operations 

Code  for  Means  of  Egress  for  Buildings  and  Structures  

Smoke  and  Heat  Venting  

Fire  Tests  of  Door  Assemblies  

Cigarette  Ignition  Resistance  of  Components  of  Upholstered  Fumiture  

Mock-Up  Upholstered  Fumiture  Material  Assemblies  to  Ignition  by  Smoldering 
Cigarettes. 

Flame  Travel  and  Smoke  of  Wires  and  Cables  for  Use  in  Air-Handling  Spaces  ... 

Evaluating  Room  Fire  Growth  Contribution  of  Textile  Wall  Coverings  

Fire  Characteristics  of  Upholstered  Furniture  Exposed  to  Flaming  Ignition  Source 

Fire  Characteristics  of  Mattresses  and  Bedding  Assemblies  Exposed  to  Flaming 
Ignition  Source. 

Ignitibility  of  Exterior  Wall  Assemblies  Using  a  Radiant  Heat  Energy  Source  

Measurement  of  Smoke  Obscuration  Using  a  Conical  Radiant  Source  in  a  Single 
Closed  Chamber. 

Heat  and  Visible  Smoke  Release  Rates  for  Materials  and  Products  Using  an  Ox- 
ygen Consumption  Calorimeter. 

Heat  and  Visible  Smoke  Release  Rates  for  Upholstered  Fumiture  Components 
or  Composites  and  Mattresses  Using  an  Oxygen  Consumption  Calonmeter. 


6/30/2000 
1/7/2000 
1/5/2001 
1/5/2001 

6/30/2000 
1/7/2000 

6/30/2000 

12/28/2001 

7/6/2001 

1/5/2001 
1/5/2001 

6/30/2000 
1/5/2001 

6/30/2000 
1/7/2000 
1/7/2000 

6/30/2000 

6/30/2000 

12/28/2001 

1/5/2001 

12/28/2001 

7/6/2001 

1/5/2001 

6/30/2000 

6/30/2000 

1/7/2000 
6/30/2000 

1/7/2000 

7/6/2001 
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NFPA  No. 


Title 


Proposal  closing 
date 


NFPA  285-1998 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 

NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


288-P*  ... 

301-1998 

306-1997 

402-1996 

407-1996 

424-1996 

432-1997 

471-1997 

472-1997 

473-1997 

482-1996 

502-1998 

505-1999 


513-1998  .. 
560-1995  .. 
664-1998  .. 
704-1996  .. 
705-1997  .. 
902-1997  .. 
903-1996  .. 
904-1996  .. 
1041-1996 
1051-1995 
1061-1996 
1081-P*  ... 
1124-1998 
1127-1998 
1142-1999 
1192-1999 
1194-1999 
1500-1997 
1521-1997 
1710-P*  ... 


1720-P*  ... 
1981-1997 
1982-1998 
1999-1997 
2112-P*  ... 
2113-P*  ... 


Evaluation  of  Flammability  Characteristics  of  Exterior  Non-Load  Bearing  Wall  As- 
semblies Containing  Combustible  Components  Using  the  Intermediate-Scale 
Multistory  Test  Apparatus. 

Fire  Tests  of  Floor  Door  Assemblies 

Safety  to  Life  from  Fire  on  Merchant  Vessels 

Control  of  Gas  Hazards  on  Vessels 

Aircraft  Rescue  and  Fire  Fighting  Operations 

Aircraft  Fuel  Servicing  _ 

Airport/Community  Emergency  Planning 

Organic  Peroxide  Formulations  

Responding  to  Hazardous  Materials  Incidents 

Professional  Competence  of  Responders  to  Hazardous  Materials  Incidents 

EMS  Personnel  Responding  to  Hazardous  Materials  Incidents  

Zirconium  

Road  Tunnels,  Bridges,  and  Other  Limited  Access  Highways  

Powered  Industrial  Trucks  Including  Type  Designations,  Areas  of  Use,  Conver- 
sions, Maintenance,  and  Operation. 

Motor  Freight  Terminals  

Storage,  Handling,  and  Use  of  Ethylene  Oxide  for  Sterilization  and  Fumigation  ... 

Wood  Processing  and  Woodworking  Facilities  

Identification  of  the  Hazards  of  Materials  for  Emergency  Response 

Field  Flame  Test  for  Textiles  and  Films 

Fire  Reporting  Field  Incident  Guide  

Fire  Reporting  Property  Survey  Guide  

Incident  Follow-up  Report  Guide 

Fire  Service  Instructor  Professional  Qualifications 

Wildland  Fire  Fighter  Professional  Qualifications 

Professional  Qualifications  for  Public  Safety  Telecommunicator 

Industrial  Fire  Brigade  Member  Professional  Qualifications  

Manufacture,  Transportation,  and  Storage  of  Firewori^s  and  Pyrotechnic  Articles 

High  Power  Rocketry 

Water  Supplies  for  SuburiDan  and  Rural  Fire  Fighting 

Recreational  Vehicles  , 

Recreational  Vehicle  Parks  and  Campgrounds  

Fire  Department  Occupational  Safety  and  Health  Program  

Fire  Department  Safety  Officer 

Organization  and  Deployment  of  Fire  Suppression  Emergency  Medical  Oper- 
ations, and  Special  Operations  Provided  to  the  Public  by  Career  Fire  Depart- 
ments. 

Volunteer  Fire  Sen/ice  Deployment 

Open-Circuit  Self-Contained  Breathing  Apparatus  for  the  Fire  Service  

Personal  Alert  Safety  Systems  (PASS) 

Protective  Clothing  for  Emergency  medical  Operations  

Flash  Fire  Protective  Garments  for  Industrial  Personnel  

Selection,  Care,  Use,  and  Maintenance  of  Flash  Fire  Protective  Garments 


12/28/2001 


1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

6/30/2000 

6/30/2000 

6/30/2000 

1/7/2000 

1/7/2000 

1/5/2001 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/5/2001 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

1/7/2000 

1/7/2000 

1/7/2000 

1/7/2000 

6/30/2000 

6/30/2000 

6/30/2000 

6/30/2000 

1/7/2000 


1/7/2000 
6/30/2000 
6/30/2000 
1/5/2001 
1/7/2000 
1/7/2000 


*  P  Proposed  NEW  drafts  are  available  from  the  NFPA  Codes  and  Standards  Administration,  1  Batterymarch  Park,  Quincy,  MA  02269. 


[FR  Doc.  00-79  Filed  1-3-00;  8:45  am) 

BILUNG  CODE  3510-03-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121799B] 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA], 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
Honolulu  Laboratory,  NMFS,  2570  Dole 
Street,  Honolulu,  Hawaii  96822-2396, 


has  been  issued  an  amendment  to 
scientific  research  Permit  No.  848-1335. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East-West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard.  Suite  4200,  Long  Beach,  CA 
90802^213  (310/980-4001):  and 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  Southwest 
Region,  NMFS,  1601  Kapiolani 
Boulevard,  Suite  1110,  Honolulu,  HI 
(808/973-2937). 


SUPPLEMENTARY  INFORMATION:  On  August 
30,  1999,  notice  was  published  in  the 
Federal  Register  (64  FR  47172)  that  an 
amendment  of  Permit  No.  848-1335, 
issued  June  10,  1997  (62  FR  32586),  had 
been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regiilations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 
The  amendment  authorizes:  an  increase 
the  number  of  animals  authorized  to  be 
taken  [i.e.,  harassed)  diuing  pelagic 
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ecology  studies  from  30  to  100  seals 
annually  for  th }  duration  of  the  permit, 
and  to:  (1)  alloi  v  retrieval  of  time-depth 
recorders  (TDR  s)  from  Hawaiian  monk 
seals;  (2)  provide  additional  take  by 
instrumentatio  i  (including  sonic  tags) 
to  support  coni  inued  research  into  the 
foraging  ecolog  y  of  Hawaiian  monk 
seals;  and  (3)  a  low  an  additional 
procedure,  isot  apic  water  dilution,  to 
estimate  the  bo  dy  composition  as  an 
indication  of  fc  raging  success  and 
condition  of  study  subjects.  For  this 
amendment,  sc  me  of  these  seals  may  be 
taken  up  to  thr  te  times:  Once  to  apply 
a  VHF  transmitter,  a  second  time  to 
apply  a  TDR  or  satellite-linked  time- 
depth  recorder  (SLTDR).  and  a  third -< 
time  to  retrieve  the  TDR/SLTDR. 
Issuance  of  ti  lis  amendment,  as 
required  by  the)  ESA,  was  based  on  a 
finding  that  suih  permit:  (1)  Was 
applied  for  in  ^  ood  faith;  (2)  will  not 
operate  to  the  (  isadvantage  of  the 
endangered  sp(  cies  which  is  the  subject 
of  this  permit;  imd  (3)  is  consistent  with 
the  purposes  aj  id  policies  set  forth  in 
section  2  of  the  ESA. 


••airi 


Dated:  dECEMpER  27.  1999. 
Ann  D.  Terbush, 

Chief.  Permits 
Office  ofProtecte  i 
Marine  Fisheries 
(FR  Doc.  00-85 

BILLING  CODE  3S1»^2-F 


Documentation  Division. 
Resources.  National 
Service. 
Filed  1-3-00;  8:45  am] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Collection  of  Iriformation;  Proposed 
Extension  of  Approval;  Comment 
Request— Foll<  >w-Up  Activities  for 
Product-Relate  d  Injuries 

agency:  Consu|ner  Product  Safety 

Commission. 

action:  Notice. 


r«qu 


summary:  As 
Reduction  Act 
Chapter  35),  thi 
Safety  Commission 
on  a  proposed 
a  collection  of 
who  have  been 
witnessed  incic  :ents 


ired  by  the  Paperwork 
jf  1995  (44  U.S.C. 
Consumer  Product 


consumer 
will  consider  a 
response  to  thi 
an  extension  o 
collection  of 
of  Management 
dates:  The  Off 


receive 
6,  2000. 
addresses: 
be  captioned  ' 


requests  comments 
(xtension  of  approval  of 
nformation  from  persons 
involved  in  or  have 
associated  with 
prodjucts.  The  Commission 
1  comments  received  in 
notice  before  requesting 
approval  of  this 
information  from  the  Office 
and  Budget. 

ce  of  the  Secretary  must 
commehts  not  later  than  March 


WAtten  comments  should 
*roduct-Related  Injuries" 


and  mailed  to  the  Oifice  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207, 
or  delivered  to  that  office.  Room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Written  comments 
may  also  be  sent  to  the  Office  of  the 
Secretary  by  facsimile  at  (301)  504-0127 
or  by  e-mail  at  cpsc-os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of 
any  of  the  interview  guides  or  forms 
used  for  this  collection  of  information, 
contact  Linda  L.  Glatz,  Office  of 
Planning  and  Evaluation,  Consumer 
Product  Safety  Conunission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0416,  extension  2226;  email 
lglatz@cpsc.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  5(a)  of  the  Consiuner  Product 
Safety  Act,  15  U.S.C.  2054(a),  requires 
the  Commission  to  collect  information 
related  to  the  causes  and  prevention  of 
death,  injury,  and  illness  associated 
with  consumer  products.  That 
legislation  also  requires  the  Commission 
to  conduct  continuing  studies  and 
investigations  of  deaths,  injiuies, 
diseases,  other  health  impairments,  and 
economic  losses  resulting  from 
accidents  involving  consumer  products. 
The  Conunission  uses  this  information 
to  support  development  and 
improvement  of  voluntary  standards, 
rulemaking  proceedings,  information 
and  education  campaigns,  and 
administrative  and  judicial  proceedings. 
These  safety  efforts  are  vitally  important 
to  help  make  consumer  products  safer 
and  to  remove  unsafe  products  from  the 
channels  of  distribution  and  from 
consumers'  homes. 

Persons  who  have  sustained  injuries 
or  who  have  witnessed  safety-related 
incidents  associated  with  consumer 
products  are  an  important  soxirce  of 
safety  information.  From  consumer 
complaints,  newspaper  accounts,  death 
certificates,  hospital  emergency  room 
reports,  and  other  sources,  the 
Commission  investigates  a  limited 
number  of  incidents.  These 
investigations  may  involve  face-to-face 
or  telephone  interviews  with  accident 
victims  or  witnesses.  The  Commission 
also  receives  information  about  product- 
related  injuries  from  persons  who 
provide  written  information  by  using 
forms  displayed  on  the  Commission's 
internet  web  site  or  printed  in  the 
Product  Safety  Review  and  other 
Commission  publications. 


The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  concerning  product-related 
injuries  under  control  number  3041- 
0029.  OMB's  most  recent  extension  of 
approval  will  expire  on  May  31,  2000. 
The  Commission  now  proposes  to 
request  an  extension  of  approval  with 
changes  of  this  collection  of 
information.  As  explained  below,  the 
changes  consist  of  a  net  reduction  of  752 
burden  hours. 

B.  Estimated  Burden 

Each  year,  the  Commission  staff 
obtains  information  about  incidents 
involving  consumer  products  from 
approximately  8,500  persons.  The  staff 
conducts  face-to-face  interviews  at 
incident  sites  with  approximately  400 
persons  each  year  (down  from  the  700 
persons  estimated  in  1997).  On  average, 
an  on-site  interview  takes 
approximately  5  hours.  The  staff  will 
also  conduct  approximately  1 ,600  in- 
depth  investigations  by  telephone 
(down  from  the  2,200  estimated  in 
1997).  Each  in-depth  telephone 
investigation  requires  approximately  20 
minutes.  Additionally,  the 
Commission's  hotline  staff  interviews 
approximately  4000  persons  each  year 
about  incidents  involving  selected 
consumer  products  (up  from  1997's 
estimate  of  160).  These  interviews  take 
an  average  of  10  minutes  each  (up  from 
1997's  estimate  of  1.5  minutes  each). 
Each  year,  the  Commission  also  receives 
information  from  about  2,500  persons 
(up  from  1997's  estimated  1000)  who 
complete  forms  requesting  information 
about  product-related  incidents  or 
injuries.  These  forms  appear  on  the 
Commission's  internet  web  site  and  are 
printed  in  the  Product  Safety  Review 
and  other  Commission  publications. 
The  staff  estimates  that  completion  of 
the  form  takes  about  12  minutes. 

The  Conunission  staff  estimates  that 
this  collection  of  information  imposes  a- 
total  aimual  hoiurly  burden  of  3,700 
hours  on  all  respondents:  2,000  hours 
for  face-to-face  interviews;  533  hours  for 
in-depth  telephone  interviews;  500 
hours  for  completion  of  written  forms; 
and  667  hoius  for  responses  to  Hotline 
telephone  questionnaires. 

Tne  Commission  staff  estimates  the 
value  of  the  time  of  respondents  to  this 
collection  of  information  at  $13.50  an 
hour.  This  is  based  on  the  average 
hourly  wage  for  all  workers  in  the 
United  States  reported  by  the  U.S. 
Biueau  of  the  Census  in  the  1999 
edition  of  the  Statistical  Abstract  of  the 
United  States.  At  this  valuation,  the 
estimated  aiuiual  cost  to  the  public  of 
this  information  collection  will  be  about 
$50,000. 
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C.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Conunission 
specifically  solicits  information  relevant 
to  the  following  topics: 

•  Whether  the  collection  of 
information  described  above  is 
necessary  for  the  proper  performance  of 
the  Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

•  Whether  the  estimated  burden  of 
the  proposed  collection  of  information 
is  accurate; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

•  Whether  the  biuden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology. 

Dated:  December  29,  1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  00-107  Filed  1-3-00;  8:45  am] 

BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety;  Meeting. 

action:  Notice  of  Advisory  Committee 
Meeting 

summary:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Sxuety 
will  conduct  a  closed  session  on  January 
14,  2000  at  Science  Applications 
International  Corporation,  San  Diego, 
California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  Joint 
Nuclear  Weapons  Council  on  nuclear 
weapons  surety  matters.  At  this  meeting 
the  Joint  Advisory  Committee  will 
receive  classified  briefings  on  nuclear 
weapons  production  and  siu^ety  status. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended.  Title  5,  U.S.C. 
App.  II,  (1988)),  this  meeting  concerns 
matters  sensitive  to  the  interests  of 
national  seciuity,  listed  in  5  U.S.C. 
Section  552b(c)(l)  and  accordingly  this 
meeting  will  be  closed  to  the  public. 


Dated:  December  28,  1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  00-51  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  5001-1 0-M 


DEPARTMENT  OF  DEFENSE 

U.S.  Marine  Corps 

Privacy  Act  of  1974;  System  of 
Records 

agency:  U.S.  Marine  Corps,  DoD. 
ACTION:  Amend  Records  Systems 

summary:  The  U.S.  Marine  Corps 
proposes  to  amend  eight  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  February  3, 
2000  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Head,  FOLA  and  Privacy  Act  Section, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775.    • 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  L.  Thompson  at  (703)  614-4008  or 
DSN  224-4008. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  actions  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the        * 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  records  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  December  28,  1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 

MMN00021 

SYSTEM  NAME: 

Weapons  Registration  (February  22, 
1993,  58  FR  10630). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 


10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN).' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Record 
destroyed  when  member  departs 
command.' 


MMN00021 
SYSTEM  NAME: 

Weapons  Registration. 

SYSTEM  L0CATK>N: 

Organizational  elements  of  the  U.S. 
Marine  Corps.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals,  military  or  civilian, 
registered  firearms  or  other  weapons 
with  Provost  Marshal. 

All  individuals  who  purchase  a 
firearm  or  weapon  at  authorized 
exchange  activities. 

Any  individual  who  resides  in 
government  quarters  who  possesses 
privately  owned  firearms. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Weapon  registration  cards,  weapon 
permit  cards,  notification  to 
commanding  officers  of  failiue  to 
register  a  firearm  purchased  at 
authorized  exchanges,  exchange 
notification  or  firearm  piuchase.  Such 
records  showing  name,  rank.  Social 
Security  Niunber,  organization,  physical 
location  of  subject  weapon,  weapon 
description  and  such  other  identifiable 
items  required  to  comply  with  all 
federal,  state,  and  local  weapons 
registration  ordinances. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  weapons 
registered  to  individuals  on  base  to 
ensure  proper  control  of  firearms/ 
weapons  and  to  monitor  piuchase  and 
disposition  of  firearms/weapons. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
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552a(b)  of  thA  Privacy 
or  informatio  i 
specifically  bt  ( 
DoD  as  a  roul  ine 
U.S.C.  552a(b)(3) 

The'Blank(t 
the  beginning 
compilation  qf 
notices  apply 


Act,  these  records 
contained  therein  may 
disclosed  outside  the 
use  pursuant  to  5 
as  follows: 
Routine  Uses'  set  forth  at 
of  the  Marine  Corp's 
systems  of  records 
to  this  system. 


POLICIES  AND  PH  ftCTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  files. 


RETRIEVABIUTY 

Name,  Social 
organization, 
weapon. 


Security  Number, 
:aliber  and  gage  of 


SAFEGUARDS: 


Access 
basis  only, 
offices. 


proA  ided  on  a  need-to-know 
Locked  and/ or  guarded 


RETENTION  AND 

Record  dest  royed 
departs  comm  and 


I  tSPOSAL: 

when  member 


SYSTEM  MANAGE  )(S)  AND  ADDRESS: 

Commandiiig 
question.  U.S. 
mailing  addre  sses 
the  Departmei  it 
directory,  pub  lished 
the  Navy's  com 
records  notices 


NOTIFICATION  PR(  >CEDURE: 


whether 
is  contained 
address  writteki 
Commanding 
question.  U.S. 
mailing  addre  i 
the  Departm 
directory, 
the  Navy's 
records  noticofe 


111 


leiit 


RECORD  ACCESS 

Individuals 
information 
in  this  system 
inquiries  to 
the  activity  in 
Corps  official 
incorporated 
Navy's  addres^ 
an  appendix 
of  systems  of 


officer  of  the  activity  in 
Marine  Corps  official 
are  incorporated  into 
of  the  Navy's  address 

as  an  appendix  to 
pilation  of  systems  of 


Individuals  seeking  to  determine 

inforination  about  themselves 
this  system  should 
inquines  to  the 
jfficer  of  the  activity  in 
Marine  Corps  official 
ses  are  incorporated  into 
of  the  Navy's  address 
pub  ished  as  an  appendix  to 
coi  ipilation  of  systems  of 


PROCEDURES: 

eeking  access  to 
al  lout  themselves  contained 

should  address  written 
th  J  Commanding  officer  of 
question.  U.S.  Marine 
nailing  addresses  are 
ipto  the  Department  of  the 

directory,  published  as 
ti)  the  Navy's  compilation 
1  ecords  notices. 


CONTESTING  REC0RD  PROCEDURES 

The  USMC 
contents  and  i 
determination); 
Secretary  of 
5211.5;  Marinfe 


ules  for  contesting 
ppealing  initial  agency 

are  published  in 

Navy  Instruction 

Corps  Order  P5211. 2:  32 


CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  other  records  of 
activity,  investigators,  witnesses  and 
correspondents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

MMN00022 
SYSTEM  NAME: 

Vehicle  Control  System  (February  22, 
1993,  58  FR  10630). 

CHANGES: 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN).' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


Delete  second  paragraph. 


MMN00022 
SYSTEM  NAME: 

Vehicle  Control  System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the  U.S. 
Marine  Corps.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  that  have  motor 
vehicles,  boats,  or  trailers  registered  at 
a  particular  Naval  installation  or  either 
a  permanent  or  temporary  basis. 

All  individuals  who  apply  for  a 
Government  Motor  Vehicle  Operator's 
license. 

All  individuals  who  possess  a 
Government  Motor  Vehicle  Operator's 
license  with  authority  to  operate 
government  motor  vehicles. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  records  of  each 
individual  who  has  registered  a  vehicle 
on  the  installation  concerned  to  include 
decal  data,  insurance  information,  state 
of  registration  and  identification.  File 
also  contains  notations  of  traffic 
violations,  citations,  suspensions, 
applications  for  government  vehicle 


operator's  I.D.  card,  operator 
qualifications  and  record  licensing 
examination  and  performance,  record  of 
failiu-es  to  qualify  Government  Motor 
Vehicle  Operator's  permit,  record  of 
government  motor  vehicle  and  other 
vehicle  accidents,  information  on 
student  driver  training,  and 
identification  for  parking  control. 

Records  of  traffic  violations,  citations 
and  suspensions.  For  government  motor 
vehicle  operators:  Application  for 
vehicle  operator's  I.D.  card:  Operator 
qualifications  and  record  of  licensing 
examination  and  performance,  record  of 
failures  Government  Motor  Vehicle 
Operator's  permit,  record  of  issue  of  SF- 
46,  Record  of  Govenunent  Motor 
Vehicle  accidents,  standard  Form  91 
accident  report,  record  of  SF-46 
suspensions/revocations,  record  of 
student  driver's  training. 

Identification  of  parking  control. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  each 
individual  who  has  registered  a  vehicle 
on  an  installation  to  include  a  record  on 
individuals  authorized  to  operate 
official  government  vehicles. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begiruiing  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILfTY: 

Name,  Social  Security  Number,  case 
number,  organization,  decal  number, 
state  license  plate  number,  vehicle 
description. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel. 
Areas  are  locked  during  nonduty  hours 
and  buildings  are  protected  by  security 
guards. 
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RETENTION  AND  DISPOSAL: 

Records  cire  maintained  for  one  yeeir 
after  transfer  or  separation  from  the 
installation  concerned.  Paper  records 
are  then  destroyed  and  records  on 
magnetic  tapes  are  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Number. 
Individuals  visiting  the  installation 
concerned  should  provide  proper 
identification  such  as  military 
identification,  driver's  license  or  other 
suitable  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Niunber. 
Individuals  visiting  the  installation 
should  provide  proper  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  other  records  of 
the  activity,  investigators,  witnesses, 
correspondents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


MMN00036 
SYSTEM  NAME: 

Identification  Card  Control  (February 
22,  1993,  58  FR  10630). 

CHANGES: 

***** 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  DepartmeUital  Regvdations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN).' 


RETRIEV  ABILITY: 

Delete  entry  and  replace  with  'By 
name  and/ or  Social  Security  Number.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  maintained  in  areas 
accessible  only  by  authorized 
persoimel.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Record 
destroyed  two  years  from  date  of  closing 
entry.' 


MMN00036 
SYSTEM  NAME: 

Identification  Card  Control. 

SYSTEM  LOCATION: 
All  U.S.  Marine  Corps  imits. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Regular  and  Reserve  Marines 
including  retired  and  disability  retired 
and  their  dependents  who  have  been 
issued  an  Identification  Card. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Log  book  contains  name,  rank.  Social 
Security  Number,  and  card  number, 
issue  date,  expiration  date,  signature  of 
person  card  issued  to  and  signature  of 
issuing  person. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  identification 
cards  issued  to  military  members  for 
accouintability  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552m(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  kept  in  a  log  book. 

retrievability: 

By  name  and/or  Social  Security 
Niunber  of  type  of  card  issued. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Record  destroyed  two  years  from  date 
of  closing  entry. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Unit  Commanders.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Unit  Commanders.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Provide  full  name,  Social  Security 
Niunber,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD  214  and 
driver's  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Unit 
Commanders.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Provide  full  name,  Social  Security 
Number,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD  214  and 
driver's  license. 
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CONTESTING  REC^ORO  PROCEDURES: 

The  USMC 
contents  and 
determinatioiis 
Secretary  of 
5211.5;  Maririe 
CFR  part  701; 
the  system  mi  nager 


rules  for  contesting 
ppealing  initial  agency 

are  published  in 

!  Navy  Instruction 

Corps  Order  P521 1.2;  32 
or  may  be  obtained  from 


RECORD  SOURCE 

Officers  Qu  il 
Record  Book 
for  dependents 
correspondenpe 
Marine  Corps 


CATEGORIES: 

ification  Record/Service 
f  individual  application 
privilege  card, 
from  Headquarters,  U.S. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00037 
SYSTEM  NAME: 

Library  Patdon  File  (February  22, 
1993,  58  FR  l\)630) 

CHANGES: 


AUTHORITY  FOR 
Delete  entrj 
Departmental 
5013,  SecretaiKr 
5041,  Headqu  ut 
E.O.  Order  93  »7 


fAINTENANCE  OF  THE  SYSTEM: 

and  replace  '5  U.S.C.  301, 
Regulation;  10  U.S.C. 
of  the  Navy;  10  U.S.C. 
ers.  Marine  Corps;  and 
(SSN).' 


ROUTINE  USES  01 
SYSTEM,  INCLUDII IG 
THE  PURPOSES  0  = 

Delete  para{  raph 
four. 


RECORDS  MAINTAINED  IN  THE 
CATEGORIES  OF  USERS  AND 
SUCH  USES: 

s  two,  three,  and 


HETRIEVABIUTY: 
Delete  entry 
'Alphabetical!  y 
records  or  by 
Number  electi  onically 


and  replace  with 
by  last  name  for  paper 
1  lame  or  Social  Security 


RETENTION  AND 

Delete  entrv 
'Records  are 
based  on 
period,  reco: 
database  or  d 


libra  y 
rdj 
es 


qiSPOSAL: 

and  replace  with 
maintained  for  seven  years, 
usage.  After  retention 

are  deleted  from 

troyed.' 


MMN00037 
SYSTEM  NAME: 

Library  Patron  File. 


SYSTEM  LOCATION 

System  is 
maintained  at 
organizations 
libraries.  U.S. 
mailing  add 
the  Departmei  t 
directory,  pub  ished 


d(  centralized  and  is 
Marine  Corps  commands, 
uid  activities  having 
Vlarine  Corps  official 
are  incorporated  into 
of  the  Navy's  address 
as  an  appendix  to 


re  ises 


the  Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  active,  reserve  and  retired  military 
personnel,  their  dependents,  and  others 
who  are  entitled  to  use  and  borrow 
material  from  Marine  Corps  libraries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  library  patron  file  may  contain 
the  following  information  pertinent  to 
each  individual:  Name,  rank.  Social 
Security  Number;  organization  and 
organization  address  and  phone 
number;  home  address  and  home  phone 
number;  names  and  ages  of  dependents; 
title  of  materials  borrowed;  date 
borrowed;  date  returned;  and  notation  of 
monetary  settlement  if  borrowed 
material  was  lost  or  damaged. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulation;  10  U.S.C.  5013,  Secretary  of 
the  Navy;  10  U.S.C.  5041,  Headquarters, 
Marine  Corps;  and  E.O.  Order  9397 
(SSN). 

PURPOSE(S): 

To  provide  a  record  of  library  patrons 
who  are  entitled  to  use  and  borrow 
material  from  Marine  Corps  libraries. 

.  ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  files. 

retrievability: 

Alphabetically  by  last  name  for  paper 
records  or  by  name  or  Social  Security 
Number  electronically. 

SAFEGUARDS: 

Library  is  locked  when  not  in  use. 
Only  authorized  personnel  have  access 
to  records  during  working  hoius. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  seven 
years,  based  on  library  usage.  After 
retention  period,  records  are  deleted 
from  database  or  destroyed. 


system  MANAGER(S)  and  ADDRESS: 

Commanding  officer  of  activity 
maintaining  Marine  Corps  libraries.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy  address  dfrectory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  library 
in  question.  U.S.  Marine  Corps  officiaJ 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  commander  of  the 
Marine  Corps  command,  organization  or 
activity  that  maintains  the  library  in 
question. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual.  Social  Security  Number, 
organization  to  which  assigned  when 
library  utilized,  and  current  address. 

For  personal  visits  the  individual 
should  be  able  to  provide  acceptable 
personal  identification  during  normal 
hours  of  library  operation. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individual  concerned,  libreiry  director 
and  library  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00038 

SYSTEM  NAME: 

Amateur  Radio  Operator's  File 
(February  22,  1993,  58  FR  10630). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
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10  U.S.C.  5041,  Headquarters,  Marine 
Corps.' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  maintained  in  areas  accessible 
only  by  authorized  personnel.' 

***** 

MMN00038 
SYSTEM  NAME: 

Amatein  Radio  Operator's  File. 

SYSTEM  location: 
Marine  Corps  activities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  amateur  radio  operators  who 
operate  at  Marine  Corps  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.     File  contains  name.  Federal 
Communications  Center  license 
number,  operating  frequency,  type  of 
equipment  and  home  address. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  all  amateur 
radio  operators  at  Marine  Corps 
activities  to  ensure  proper  radio 
management  by  communications  center 
persormel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begirming  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILrrV: 

Alphabetical  by  last  name. 

SAFEGUARDS: 

Records  maintained  in  areas 
accessible  only  by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  upon  departiue  from 
Marine  Corps  activity. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determftie 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual. 

For  personal  visit,  the  individual 
should  be  able  to  provide  valid  personal 
identification  such  as  an  employee 
badge,  driver's  license,  medicare  card, 
etc. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211. 2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 
Individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

MMN00039 

SYSTEM  NAME: 

Citizen  Band  Radio  Request  and 
Authorization  File  (February  22.  1993, 
58  FR  10630). 

CHANGES: 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  the  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 


10  U.S.C.  5041,  Headquarters,  Marine 
Corps.' 

***** 

MMN00039 
SYSTEM  NAME: 

Citizen  Band  Radio  Request  and 
Authorization  File. 

SYSTEM  LOCATION: 

Commiuiication  Electronics  Office 
Marine  Corps  activities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persormel  who  desire  to  operate 
amateur/citizen  band  radios  at  Marine 
Corps  installations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Amateur/Citizen  Band  Radio 
Operation  Request  and  Authorization 
Form. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013.  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of.  individuals 
who  have  requested  and  are  authorized 
to  operate  amateur/citizen  band  radios. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Paper  records. 

retrievability: 
By  name  of  the  individual.. 

SAFEGUARDS: 

Located  in  a  secure  area  that  is 
maiuied  on  a  24-hour  basis. 

RETENTION  AND  DISPOSAL: 

Retained  for  one  (1)  year  and  if  not 
renewed,  the  form  is  destroyed  by 
burning  or  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  activity  in 
question.  U.S.  Marine  Corps  official 
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addre  jses 


mailing 

the  Departmeit 
directory,  pub 
the  Navy's  coi  n 
records  notice  s 


are  incorporated  into 
of  the  Navy's  address 
ished  as  an  appendix  tu 
pilation  of  systems  of 


NOTIFICATION  PR<  tCEDURE 


Individuals 
whether  infon  nation 
is  contained  ii  i 
address  written 
Commanding 
question.  U.S. 
mailing  addrei  ises 
the  Departmer  t 
directory,  pub 
the  Navy's  cor  i 
records  notice  i 


seeking  to  determine 

about  themselves 
this  system  should 
inquiries  to  the 
officer  of  activity  in 
Marine  Corps  official 
are  incorporated  into 
of  the  Navy's  address 
ished  as  an  appendix  to 
pilation  of  systems  of 


RECORD  ACCESS  l>ROCEDURES: 

seeking  access  to 
al  out  themselves  contained 

should  address  written 
th  5  Commanding  officer  of 
question.  U.S.  Marine  Corps 
5  addresses  are 
ipto  the  Department  of  the 

directory,  published  as 
td  the  Navy's  compilation 
r  3cords  notices. 


Individuals 
information 
in  this  system 
inquiries  to 
activity  in 
official  mailin 
incorporated 
Navy's  address 
an  appendix 
of  systems  of 


lU 


CONTESTING  RECORD 

The  USMC 
contents  and 
determination 
Secretary  of 
5211.5;  Marim 
CFR  part  701; 
the  system  mahager 


PROCEDURES: 

les  for  contesting 
a  ppealing  initial  agency 
are  published  in 
Navy  Instruction 
Corps  Order  P5211. 2;  32 
)r  may  be  obtained  fi'om 


RECORD  SOURCE 

Individual 
Communicatidn 


:ategories: 


n  jquester  and 

Electronics  Officer. 


exemptions  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00040 


SYSTEM  NAME: 

Individual 
Related  Matteijs 
FR  10630). 

CHANGES: 


1  raining  Records/Training 
(February  22.  1993.58 


en 


AUTHORmr  FOR 

Delete  the 
U.S.C.  301,  Debartmental 
lOU.S.C.  5013 
10  U.S.C.  5041 
Corps;  and  E. 


M^VINTENANCE  of  THE  SYSTEM: 

try  and  replace  with  '5 
Regulations; 

Secretary  of  the  Navy, 
,  Headquarters,  Marine 

9397  (SSN).' 


:.c 


ROUTINE  USES  OF 
SYSTEM,  INCLUDING 
THE  PURPOSES  or 

Delete  parag  raph; 
four. 


RECORDS  MAINTAINED  IN  THE 
CATEGORIES  OF  USERS  AND 
SUCH  USES: 

s  two,  three,  and 


STORAGE: 


Delete  entry  and  replace  with  'Paper 
and  electronics  records.' 


retrievabiuty: 


Delete  the  entry  and  replace  with  'By 
name  and  Social  Security  Number.' 


MMN00040 

SYSTEM  NAME: 

Individual  Training  Records/Training 
Related  Matters. 

SYSTEM  location: 

System  is  decentralized  and 
maintained  at  all  Marine  Corps 
commands,  orgemizations  and  activities. 
Regular  and  Reserve.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel  assigned, 
attached  to  or  serving  with  a  Marine 
Corps  command,  activity  or 
organization  to  include  recruit  training, 
formal  military  schools,  operational 
units  and  training  facilities. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  individual  training  record  may 
contain  the  following  information 
pertinent  to  each  individual:  Name, 
rank.  Social  Security  Number,  age,  sex, 
military  occupational  specifdty  or 
specialties,  date  joined  unit,  date  of  end 
of  active  service,  date  of  birth, 
proficiency  and  conduct  scores, 
physical  fitness  test  scores,  rifle  and 
pistol  qualification  scores,  gas  mask 
size,  blood  type,  leadership  proficiency, 
military  school  and  correspondence 
course  records  and  results,  special 
training  qualifications,  weight  and 
physical  characteristics,  medical  record 
extracts  addressing  weight  control  and 
physical  fitness,  human  relations 
training  experience,  troop  information 
exposure,  general  military  subject  test 
results,  water  survival  qualification, 
instructor  qualifications,  specialized 
equipment  qualification,  personal 
counseling  records,  foreign  language 
qualifications,  inspection  results,  etc. 

In  the  case  of  recruit  training,  special 
data  as  reflects  remedial  training, 
coimseling,  weakness  or  excellence, 
recruit  questionnaires  and  reading 
evaluations  may  be  included. 

For  personnel  attending  formal 
schools,  evaluation  information  and 
data  reflecting  successful  completion  or 
termination  for  cause  may  be  included. 


AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy,  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  all  training 
received  by  members  on  active  duty  in 
the  Marine  Corps. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  perwitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronics  records. 

RETRIEVABILrrY: 

By  name  and  Social  Security  Nmnber. 

SAFEGUARDS: 

Records  are  retained  in  controlled 
access  areas  and  handled  by  trained  and 
cleared  personnel  on  a  strict  'need-to- 
know'  basis. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  during  the  period 
the  individual  is  assigned  to  the  activity 
maintaining  the  record.  Upon  transfer  of 
the  individual  concerned,  records  are 
transferred  with  the  individual  or 
destroyed. 

In  the  case  of  drill  instructor  or  recruit 
records,  records  are  maintained  for  four 
years  after  departure  of  individual,  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Commandant  of  the  Marine 
Corps,  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
commander  of  the  Marine  Corps 
command,  organization  or  activity  to 
which  the  individual  is  assigned  for 
duty  or  training.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
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Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  commander  of  the 
command,  organization  or  activity  to 
which  assigned  for  duty  or  training.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Written  requests  should  contain 
name,  rank,  Social  Security  Nimiber  and 
dates  assigned  to  the  activity  addressed. 
In  cases  where  individual  attended  a 
formal  school,  name  of  course  and 
course  number  should  be  included  if 
available. 

Personal  visits  may  be  made  to  the 
activity  in  question  any  normal  work 
day  between  8  a.m.  -  4:30  p.m.  For 
personal  visits  individual  should  be 
able  to  provide  valid  personal 
identification. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Training  performance,  evaluations, 
on-the-job  performance  evaluations, 
individual  and  instructor  evaluations, 
individual  service  records.  Manpower 
Management  System,  test  and 
inspection  results  and  training 
correspondence  addressing  individual 
concerned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

MTE00001 
SYSTEM  NAME: 

Telephone  Billing/ Accounting  File 
(February  22,  1993,  58  FR  10630). 

CHANGES: 


AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Delete  the  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy, 
10  U.S.C.  5041,  Headquarters,  and  E.O. 
9397  (SSN).' 


STORAGE: 


Delete  the  entry  and  replace  with 
'Paper  and  electronic  records.' 


MTE00001 
SYSTEM  NAME: 

Telephone  Billing/ Accounting  File. 

SYSTEM  LOCATION: 

All  Marine  Corps  activities 
maintaining  telephone  accounts. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel,  civilicin 
contractors,  concessions,  and  Marine 
Corps  sponsored  activities  that  are 
provided  imofficial  government 
telephone  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  name.  Social  Security 
Number,  grade,  military  address, 
telephone  number  assigned  to 
individuals  in  the  system,  civilian 
contractor's  business  address  and 
business  telephone  numbers,  ledger  of 
itemized  telephone  service  charges  and 
payments,  receipted  bills,  requests  for 
service,  account  number,  addressograph 
plate,  cash  collections  vouchers  for 
telephone  deposits,  and  routine 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy,  10  U.S.C.  5041, 
Headquarters,  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  ptovide  a  record  amounts  owed 
and  paid  for  telephone  services  at 
Marine  Corps  activities.  The  file  is  also 
used  as  a  telephone  directory  service 
except  for  numbers  unlisted. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begirming  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Paper  and  electronic  records. 


retrievabilpty: 

Information  accessed  and  retrieved  by 
name,  address  or  telephone  number. 

SAFEGUARDS: 

Records  are  maintained  in  an  area 
accessible  only  to  authorized  personnel 
and  are  under  constant  supervision.  The 
building  is  locked.during  non-working 
hours  and  someone  is  on  duty  24  hours 
a  day. 

RETENTION  AND  DISPOSAL: 

Records  remain  active  until 
individual  leaves  the  Marine  Corps 
activity  concerned.  Records  are  then 
transferred  to  an  inactive  file  for  four 
years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  Officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIHCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
command  to  which  an  individual  is 
assigned  for  duty.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  command  to  which  an 
individual  is  assigned  for  duty.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Written  requests  should  include  name 
and  Social  Security  Number  and 
address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  the  proper  e 

military  or  civilian  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 


298 


Federal  Register /Vol.  65,  No.  2 /Tuesday,  January  4,  2000 /Notices 


RECORD  SOURCEJ  CATEGORIES: 

Application  of  the  individual  desiring 
telephone  sen  ice  in  government 
housing  aboai  i  the  activity. 


EXEMPTIONS  CLAIMED 

None. 
[FR  Doc.  00-52 

BILLING  CODE  SOOl-IO-F 


FOR  THE  SYSTEM: 

='iled  1-3-00;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Office  of  Poli<jy;  Availability  of  the 
Interim  Report  of  the  U.S.  Department 
of  Energy's  Power  Outage  Study 
Team:  Findings  From  the  Summer  of 
1999  and  Notice  of  Workshops 

agency:  Offic^  of  Policy,  Department  of 

Energy. 

action:  Noticd  ( 

report  and  announcement  i 


summary:  Thi! 
availability  of 
U.S.  Departm^t 
Outage  Study 
Summer  of  1 
technical  worl  shops 


9)9. 


parts 
f 


six- 


comments  on 
report.  In  the 
the  results  of  i 
significant 
other  power 
in  various 
the  summer  o 
response  to 
Richardson  s 
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Topics 

Transition  to 
Service  Markets 


of  availability  of  interim 
of  workshops. 


notice  announces  the 
The  Interim  Report  of  the 

of  Energy's  Power 
Team:  Findings  From  the 
as  well  as  a  series  of 
to  be  held  seeking 
ssues  identified  in  the 
I  eport  the  team  releases 
s  investigation  into 
el&  :tric  power  outages  and 
disturbances  that  occurred 
of  the  country  during 
1999.  Developed  in 
Secretary  of  Energy  Bill 

point  initiative  to  help 
power  outages,  the  report 
)y  a  team  of  experts 
personnel  from  the 
of  Energy  headquarters 
Depa  tment's  national 

academic  institutions, 
seeking  input  on  issues 
report  in  workshops, 
Inten^t,  and  by  mail.  The  team 
der  these  comments  in 
redommendations  in  its  final 
Si  fcretary  on  what  role  the 
goverr  ment  should  play  in 

s  to  avoid  future  outages, 
is  expected  to  be  issued 
and  will  be  the  focus 
discussions  among 
leade  s  and  local  and  state 
f  icials. 
Power  Outage  Study  Team 
workshops  for  those 
cor^ment  on  the  issues 
e  report.  The  workshop 
bllows: 


tl. 


:30  a.m.  to  5:00 
,  California 


(Jompetitive  Energy 
(morning  session) 


Regulatory  Policy  for  Reliable 
Transmission  and  Distribution 
(afternoon  session) 

January  25,  2000 — 8:30  a.m.  to  5:00 
p.m.,  New  Orleans,  Louisiana 

Topics 

Information  Resources  (morning 

session) 
Operations  Management  and  Emergency 

Response  (afternoon) 

January  27,  2000 — 8:30  a.m.  to  12:00 
p.m.,  Newark,  New  Jersey 

Topic 

Reliability  Metrics,  Planning  and 

Tracking 
ADDRESSES:  The  workshop  locations  are: 
San  Francisco:  Clarion  Hotel  San 

Francisco  Airport,  401  East  Millbrae 

Avenue,  Millbrae,  California,  94030, 

(800)223-7111 
New  Orleans:  Radisson  Inn,  New 

Orleans  Airport,  2150  Veterans 

Memorial  Blvd.  Kenner,  Louisiana 

70062,(504)467-3111 
Newark:  Holiday  Inn,  Newark 

International  Airport,  160  Frontage 

Rd.  Newark,  New  Jersey  07114,  (973) 

589-1000 

All  stakeholders  are  invited  to  register 
to  participate  in  one  or  more  of  the 
workshops.  A  registration  form  is 
provided  in  Appendix  B  of  the  Interim 
Report  and  is  also  available  in  the 
electronic  version  of  the  report,  which 
can  be  found  on  the  Internet  at: 
http://tis.eh.doe.gov/post/.  There  will 
also  be  an  opportunity  at  each  workshop 
for  non-registrants  to  make 
recommendations.  Those  who  cannot 
attend  these  workshops  may  also  send 
their  comments  on  the  report  to  the 
Power  Outage  Study  Team  through 
January  31,  2000  via  the  Internet 
address  listed  previously  or  by  mail  to: 
Paul  Carrier,  PO-21,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
copies  of  the  report  you  may  contact  the 
Department  of  Energy's  Public  Reading 
Room,  1000  Independence  Ave.  S.W., 
Washington,  DC  20585,  on  (202)  586- 
3142.  The  report  is  also  available 
electronically  on  the  Internet  at  http:// 
tis.eh.doe.gov/post/.  For  information  on 
the  workshops  you  may  contact  Regina 
Griego  at  (202)  586-6535. 
SUPPLEMENTARY  INFORMATION:  During  the 
summer  of  1999,  several  heat  waves  in 
June  and  July  led  to  record  peak 
demand  for  power  and  capacity 
shortages.  The  heavy  demand  for  power 
put  enormous  strains  on  many  electric 
utilities  and  resulted  in  a  series  of 
power  outages  in  Chicago,  Texas, 


Louisiana,  Arkansas,  Mississippi,  the 
Delmarva  Peninsula,  New  Jersey,  New 
York  City,  and  Long  Island,  leaving 
millions  of  people  without  power  for 
some  period  of  time. 

Issued:  December  20,  1999. 
Mark  J.  Mazur, 

Director,  Office  of  Policy. 

[FR  Doc,  00-5  Filed  1-3-00;  8:45  am] 

BILLING  CODE  64S(M>1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collections 
Approved  by  Office  of  Management 
and  Budget 

December  28,  1999. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0848. 

Expiration  Date:  06/30/2000. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability,  CC 
Docket  No.  98-147. 

Form  No.:  N/ A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1400 
respondents;  10.7  hours  per  response 
(avg.);  15,000  total  annual  biuden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  df  Response:  On  occasion; 
Third  Party  Disclosiues. 

Description:  In  CC  Docket  98-147,  the 
Commission  seeks  to  implement 
Congress's  goal  of  promoting  innovation 
and  investment  by  all  participating  in 
the  telecommunications  marketplace,  in 
order  to  stimulate  competition  for  all 
services,  including  advanced  services  as 
mandated  by  the  Telecommunications 
Act  of  1996.  The  following  are  the 
information  collections: 

(a)  Showing  Regarding  Loop 
Condition. — Incumbent  LECs  who 
refuse  a  competitive  carrier's  request  to 
condition  a  loop  must  make  an 
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affirmative  showing  to  the  relevant  state 
commission  that  conditioning  the 
specific  loop  in  question  will 
significantly  degrade  voiceband 
services.  See  47  CFR  51.319(h)(5).  (No. 
of  respondents:  1400;  hours  per 
response:  2  hours;  total  annual  burden: 
2800  hours). 

(b)  Request  for  Alternative  Physical 
Access. — Incumbent  LECs  must  provide 
requesting  carriers  with  access  to  the 
loop  facility  for  testing,  maintenance, 
and  repair.  An  incumbent  seeking  to 
utilize  an  alternative  physical  access 
methodology  may  request  approval  to 
do  so  from  the  relevant  state 
commission,  but  must  show  that  the 
proposed  alternative  method  is 
reasonable,  nondiscriminatory,  and  will 
not  disadvantage  a  requesting  carrier's 
ability  to  perform  loop  or  service 
testing,  maintenance  or  repair.  See  47 
CFR  51.319(h)(7).  (No.  of  respondents: 
1400;  hours  per  response:  .50;  total 
cumual  biuden:  700  hours). 

(c)  Showing  of  Significant 
Degradation. — ^An  incumbent  LEG  may 
not  deny  a  carrier's  request  to  deploy  a 
technology  that  is  presumed  acceptable 
for  deployment  unless  the  inciunbent 
LEG  demonstrates  to  the  relevant  state 
commission  that  deployment  of  the 
particular  technology  will  significantly 
degrade  the  performance  of  other 
advanced  services  or  traditional 
voiceband  services.  See  47  CFR 
51.230(b)  and  (c).  (No.  of  respondents: 
1400;  hoius  per  response:  1.5  hours; 
total  annual  burden:  2100  hours). 

(d)  Information  on  Type  of 
Technology. — A  requesting  carrier  that 
seeks  access  to  a  loop  or  a  high 
frequency  portion  of  a  loop  to  provide 
advanced  services  must  provide  to  the 
incumbent  LEG  information  on  the  type 
of  technology  that  the  requesting  carrier 
seeks  to  deploy.  See  47  GFR  51.231(b)- 
(c).  (No.  of  respondents:  1400;  hours  per 
response:  1.5  hours;  total  annual 
burden:  2100  hours). 

(e)  Petition. — Any  party  seeking 
designation  of  a  technology  as  a  known 
disturber  should  file  a  petition  for 
declaratory  ruling.  See  47  CFR 
51.232(b).  (No.  of  respondents:  100; 
hom-s  per  response:  1  hour;  total  annual 
burden:  100  hours). 

(f)  Showing  of  Network  Harm. — 
Where  the  degradation  remains 
luiresolved  by  the  deploying  carrier(s), 
after  a  reasonable  opportunity  to  correct 
the  problem,  the  carrier  whose  services 
are  being  degraded  must  establish  before 
the  relevant  state  commission  that  a 
particular  technology  deployment  is 
causing  the  significant  degradation.  See 
47  CFR  Section  51.233(b)-(c).  (No.  of 
respondents:  100;  hours  per  response:  2 
hours;  total  annual  burden:  200  hours). 


(g)  Ust  of  Equipment,  Affidavit. — 
Whenever  an  incumbent  LEG  objects  to 
collocation  of  equipment  by  a 
requesting  telecommunications  carrier 
for  the  purposes  within  the  scope  of 
section  251(c)(6)  of  the  Act,  the 
incumbent  LEG  shall  prove  to  the  state 
commission  that  the  equipment  will  not 
be  actually  used  by  the 
telecommunications  carrier  for  the 
purpose  of  obtaining  interconnection  or 
acces^to  unbundled  network  elements. 
An  inciunbent  LEG  that  denies 
collocation  of  a  competitor's  equipment, 
citing  safety  standards,  must  provide  to 
the  competitive  LEG  within  five 
business  days  a  list  of  all  equipment 
that  the  incumbent  LEG  locates  within 
the  premises  in  question,  together  with 
an  affidavit  attesting  that  all  of  that 
equipment  meets  or  exceeds  the  safety 
standard  that  the  incumbent  LEG 
contends  the  competitor's  equipment 
fails  to  meet.  See  47  GFR  51.323(b).  (No. 
of  respondents:  1400;  hours  per 
response:  1  hour;  total  annual  burden: 
1400  hours). 

(h)  Space  Limitation 
Documentation. — An  incumbent  LEG 
shall  submit  to  the  state  commission, 
subject  to  any  protective  order  as  the 
state  commission  may  deem  necessary, 
detailed  floor  plans  or  diagrams  of  any 
premises  where  the  incumbent  LEG 
claims  that  physical  collocation  is  not 
practical  because  of  space  limitations. 
An  incumbent  LEG  that  contends  space 
for  physical  collocation  is  not  available 
in  an  incumbent  LEG  premises  must 
also  allow  the  requesting  carrier  to  tour 
the  entire  premises  in  question,  not  just 
the  room  in  which  space  was  denied, 
without  charge,  within  ten  days  of  the 
receipt  of  the  incumbent  LEC's  denial  of 
space.  See  47  CFR  Section  51.321(f). 

(i)  Report  of  Available  Collocation 
Space. — Upon  request,  an  incumbent 
LEG  must  submit  to  the  requesting 
carrier  within  ten  days  of  the 
subrilission  of  the  request  a  report 
indicating  the  incumbent  LEC's 
available  collocation  space  in  a 
particular  LEG  premises.  This  report 
must  specify  the  amount  of  collocation 
space  available  at  each  requested 
premises,  the  number  of  coUocators,  and 
any  modifications  in  the  use  of  the 
space  since  the  last  report.  The 
incumbent  LEG  must  maintain  a 
publicly  available  document,  posted  for 
viewing  on  the  Internet,  indicating  all 
premises  that  are  full,  and  must  update 
such  a  document  within  ten  days  of  the 
date  at  which  a  premises  runs  out  of 
physical  collocation  space.  See  47  GFR 
Section  51.321(h).  (No.  of  respondents: 
1400;  hours  per  response:  1  hour;  total 
annual  biu-den:  1400  hours). 


(j)  Information  on  Security 
Training. — An  inciunbent  LEG  must 
provide  information  to  competitive 
LECs  on  the  specific  type  of  security 
training  a  competitive  LEC's  employees 
must  complete  in  order  for  the 
incumbent  LEG  to  maintain  reasonable 
security  measures  for  its  equipment  and 
networks.  See  47  GFR  Section 
51.323(i)(3).  (No.  of  respondents:  1400; 
hours  per  response:  .50  hours;  total 
aimual  burden:  700  hours). 

(k)  Access  to  Spectrum  Management 
Procedures  and  Policies. — An 
incumbent  LEG  must  provide 
competitive  LECs  with 
nondiscriminatory  access  to  the 
incumbent  LEC's  spectrum  management 
procedures  and  policies.  See  1st  Report 
and  Order,  para.  72  and  47  GFR  Section 
51.231(a).  (No.  of  respondents:  1400; 
hours  per  response:  .50  hours;  total 
aimual  burden:  700  hours). 

(1)  Rejection  and  Loop  Information. — 
An  incumbent  LEG  must  disclose  to 
requesting  carriers  information  with 
respect  to  the  rejection  of  the  requesting 
carrier's  provision  of  advanced  services, 
together  with  the  specific  reason  for  the 
rejection.  An  incumbent  LEG  must  also 
disclose  to  requesting  carriers 
information  with  respect  to  the  number 
of  loops  using  advanced  services 
technology  within  the  binder  and  type 
of  technology  deployed  on  those  loops. 
See  1st  Report  and  Order,  para.  73  and 
47  GFR  Section  51.23(a).  (No.  of 
respondents:  1400;  hours  per  response: 
1  hour;  total  annual  burden:  1400 
hours). 

(m)  Notification  of  Performance 
Degradation. — If  a  carrier  claims  a 
service  is  significantly  degrading  the 
performance  of  other  advanced  services 
or  traditional  voice  band  services,  then 
that  carrier  must  notify  the  causing 
carrier  and  allow  that  carrier  a 
reasonable  opportunity  to  correct  the 
problem.  Any  claims  of  network  harm 
must  be  supported  with  specific  and 
verifiable  supporting  information.  See 
1st  Report  and  Order,  para.  75  and  47 
CFR  51.233.  (No.  of  respondents:  1400; 
hours  per  response:  .50  hours;  total 
annual  burden:  700  hours).  All  of  the 
collections  will  be  used  by  the 
Commission  and  by  competitive  carriers 
to  facilitate  the  deployment  of  advanced 
data  services  and  to  implement  section 
706  of  the  Communications  Act  of  1934, 
as  amended.  Obligation  to  respond: 
Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
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[FR  Doc.  00-83 
8ILUNG  CODE  87li-01-P 


I  valuation  and  Records 
Washington,  D.C.  20554. 

ications  Commission. 
Salas, 


Filed  1-3-00:  8:45  am) 


FEDERAL  CO  MMUNICATIONS 
COMMISSIO^ 


[DA  99-2824] 


Auction  Fillnc 
Television  SU  tion 
Blanco,  Texai 


Window  for  New 
Channel  52  at 


AGENCY:  Fedeial  Communications 

Commission. 

ACTION:  Notice . 


SUMMARY:  Thii ;  document  announces  an 
auction  filing  rvindow  for  a  new  analog 
television  station  on  Channel  52  at 
Blanco,  TX. 

DATES:  The  wihdow  filing  opportunity 
begins  Januar)  24,  2000,  and  closes 
January  28,  2000. 

FOR  FURTHER  IIIFORMATION  CONTACT: 
Shaim  Maher.j Video  Services  Division, 
Mass  Media  BJireau  at  (202)  418-1600. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
December  17,  1999.  It  does  not  include 
attachments.  1  he  complete  text  of  the 
Public  Notice,  including  attachments,  is 
available  for  p  ublic  inspection  and 
copying  durin  5  normal  business  hours 
in  the  FCC  Re:  erence  Center  (Room  CY- 
A257).  445  12  h  Street,  SW, 
Washington,  I C.  It  may  also  be 
purchased  froi  q  the  Commission's  copy 
contractor,  Int  imational  Transcription 
Services,  Inc.   ITS,  Inc.),  1231  20th 
Street,  NW.  W  ishington,  DC  20035, 
(202)  857-380 ).  It  is  also  available  on 
the  Commissic  n's  web  site  at  http:// 
www.fcc.gov. 

The  Mass  M  3dia  Bureau  and  the 
Wireless  Telec  ommunications  Bureau 
announce  an  a  action  filing  window  for 
a  new  analog  t  ;levision  station  on 
Channel  52  at  31anco,  Texas.  The  filing 
window  will  cpen  on  January  24,  2000 
and  close  on  Ji  inuary  28,  2000. 

Selection  an  long  mutually  exclusive 
applicants  for  the  new  Blanco  television 
station  will  be  via  the  Commission's 
broadcast  com  aetitive  bidding  rules.  See 
47  CFR  73.50C  3  et  seq.  Those  wishing 
to  participate  n  the  auction  must  file 
electronically  1  short  form  application 
(FCC  Form  171  i)  by  5:30  p.m.  Eastern 
Standard  Tim( ,  January  28,  2000. 
Pursuant  to  th ;  Commission's  broadcast 
competitive  bidding  rules,  only  the 
winning  bidde  r  will  be  required  to 
submit  a  long  brm  (FCC  Form  301) 


following  the  close  of  the  auction.  See 
47  CFR  73.5005. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-82  Filed  1-3-00:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu-suant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board'of 
Governors  not  later  than  January  27, 
2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63102-2034: 

1 .  National  Commerce 
Bancorporation  Memphis,  Tennessee;  to 
acquire  100  percent  of  the  voting  shares 
of  First  National  Bank,  Lenoir  City, 
Tennessee. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  250  Marquette 
Avenue,  Minneapolis,  Minnesota 
55480-2171: 

1.  Lewisville  Bancorp,  Inc.,  Lewisville, 
Minnesota;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  Van  Deusen 
Bancorp,  Inc.,  Lewisville,  Minnesota, 
and  thereby  indirectly  acquiring  100 
percent  of  the  voting  shares  of  Madison 
Lake  Bancorporation,  Inc.,  Madison 
Lake,  Miimesota,  and  its  subsidiary, 
Peoples  State  Bank  of  Madison  Lake, 
Madison  Lake,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28,  1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  00-24  Filed  01-3-00:  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanldng  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  luider  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  17.  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1 .  Iowa  State  Financial  Services 
Corporation,  Fairfield,  Iowa;  to  acquire 
Sisler  Insurance  Agency,  Inc.,  Coggon, 
Iowa,  (an  ongoing  concern),  through  the 
acquisition  of  North  Linn  Corporation, 
Coggon,  Iowa;  and  thereby  engage  in  the 
exempted  nonbanking  activity  of  sales 
of  insurance  in  small  towns  as  allowed 
by  §225.28(b)(ll)(iii)  of  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  28, 1999. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  00-23  Filed  01-3-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m.,  Monday, 

January  10,  2000. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
vvrww.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedvu-al  and  other  information  about 
the  meeting. 

Dated:  December  30, 1999. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  99-34072 /lied  12-30-99;  1:11  pm] 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEl^VICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  FY  2000  Discretionary 
Annoimcement  of  the  Availability  of 

Annual  Burden  Estimates 


Fimds  and  Request  for  Applications  for 
Child  Care  Research. 

OMB  No.:  New  Request. 

Description:  The  fiscal  year  1999 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriation  Act  (Pub 
L.  105-277}  provides  $10  million  in  FT 
2000  funds  for  child  care  research, 
demonstration,  and  evaluation  activities 
to  be  used  directly  or  through  grants  or 
contracts.  In  this  notice,  ACF  annoimces 
the  availability  of  these  funds  and 
requests  child  care  research 
applications.  Universities  and  colleges, 
public  agencies,  non-profit 
organizations,  and  for-profit 
organizations  agreeing  to  waive  their 
fees  are  invited  to  submit  applications 
for  Field  Initiated  Child  Care  Research 
Projects,  Child  Care  Policy  Research 
Partnerships,  and  implementation  of  the 
Child  Care  Research  Fellowship 
Program.  Accredited  universities  and 
colleges  may  submit  a  Child  Care 
Research  Scholar  application  on  behalf 
of  a  doctoral  candidate  who  has  a 
dissertation  proposal  approved  by  their 
doctoral  committee. 

Respondents:  Universities  and 
colleges,  public  agencies,  non-profit 
organizations,  and  for-profit 
organizations. 


Instrument 


Field  Initiated  

Title  Partnerships 

Fellows  Program  

Scholars  

Estimated  Total  Annual  Burdens  Hours:  1 ,525  hours. 


No.  of 
respondents 


50 
25 
15 
25 


No.  Of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


15 

20 

10 

5 


Total  burden 
hours 


750 
500 
ISO 

125 


Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
under  procedvires  for  emergency 
processing  by  January  11,  2000.  A  copy 
of  this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Robert  Sargis  at  (202)  690-7275.  In 
addition,  a  request  may  be  made  by 
sending  an  e-mail  request  to: 
rsargis@acf.dhhs.gov. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  following 
address  by  January  11,  2000:  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paper 


Reduction  Project,  725  17th  Street  NW, 
Washington,  DC  20503. 

Dated:  December  28, 1999. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  00-22  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Regional  Workshops  on  Centers  for 
Research  To  Reduce  Oral  Health 
Disparities 

Notice  is  hereby  given  that  the 
National  Institute  on  Dental  and 
Craniofacial  Research  (NIDCR)  is 
sponsoring  a  series  of  regional 
workshops  for  potential  applicants 


interested  in  the  Request  for 
Applications  entitled  "Centers  for 
Research  to  Reduce  Oral  Health 
Disparities."  Also  collaborating  on  this 
initiative  are  the  Health  Resources  and 
Services  Administration,  the  Centers  for 
Disease  Control  and  Prevention,  the  NIH 
Office  of  Behavioral  and  Social  Sciences 
Research,  the  NIH  Office  of  Research  on 
Women's  Health,  the  NIH  Office  of 
Research  on  Minority  Health,  the 
National  Institute  of  Child  Health  and 
Hiunan  Development,  and  the  National 
Institute  of  Niusing  Research.  The 
Regional  Workshops  on  Centers  for 
Research  to  Reduce  Oral  Health 
Disparities  will  be  held: 

January  31— February  1,  2000 
Wyndham  Garden  Hotel,  125  10th 
Street,  Atlanta,  GA  30309 

February  3-February  4,  2000 
The  Boston  Park  Plaza  Hotel,  64 
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Arlington  Street,  Boston,  MA 
02116-3S12 
February  14-rebruary  15,  2000 
Chicago  Ma  Tiott  O'Hare.  8535  West 
Higgins  R  aad,  Chicago.  IL  60631 
February  16-f  ebruary  17,  2000 
Harvey  Hot(  \  Dallas-Fort  Worth 
Airport,  4  545  John  Carpenter 
Parkway,  rving.  TX  76039 
February  24-2  5.2000 
Park  Plaza  I  iternational  San 
Francisco  11177  Airport 
Boulevarc  .  Burlingame.  CA  94010 
February  28-F  ebruary  29.  2000 
Hilton  Philadelphia  Airport,  4509 
Island  Av  ;nue,  Philadelphia,  PA 
19153 
April  5.  2000 
AADS  and  I  f\DR  Meetings, 
Washingt(  »n  Convention  Center, 
Washington,  DC 
No  registrat:  on  fee  is  required.  The 
time  for  each  workshop  will  be:  (a)  Day 
1—7  p.m.-9  p  m.,  (b)  Day  2—8:30  a.m.- 
3  p.m. 

The  objectiM  e  of  the  Centers  for 
Research  to  Re  duce  Oral  Health 
Disparities  (CI  J^OHD)  initiative  is  to 
reduce  health  disparities  in  children 
and  their  carej  ivers  through  basic, 
patient-oriente  d/clinical,  translational 
and  community  research,  through 
training  and  ci  jeer  development,  and 
through  comm  unity  outreach/service. 
The  purpose  s  of  the  workshops  are  to: 

•  Bring  toge  ther  potential  applicants 
from  the  vario  is  and  diverse 
communities  i  [icluding  colleges/ 
schools/depari  ments  of  academic  health 
institutions  re  )resenting  the  entire 
spectrum  of  ths  health  professions  [e.g., 
dentistry.  mecHcine.  niu-sing.  pharmacy, 
veterinary  scie  nces.  behavioral  and 
social  sciences ).  state  and  local  health 
and  health  finiincing  agencies  {e.g.,  state 
Medicaid  agencies  and  children's  health 
insurance  proj  rams),  community  and 
migrant  health  centers.  Indian  health 
service  clinics  CDC-sponsored 
Prevention  Re;  earch  Centers,  minority 
and  minority-s  erving  institutions  [e.g., 
Historically  Bl  jck  Colleges  and 
UniversitiiBs;  F  ispanic-serving 
institutions,  tr  bal  colleges  and 
universities),  and  other  groups 
interested  in  tl  lis  initiative;  and 

•  Address  q  iestions  relating  to  the 
development  cf  applications  in  response 
to  the  Request  for  Applications  (RFA 
DE-99-003)  a\  ailable  through  the 
NIDCR  Health  Disparities  Home  Page 
(http://www.ni  dcr.nih.gov/ 

opportunities/  lealth disp.htm)  or 

directly  from  t  le  electronic  version  of 
the  NIH  Guide  to  Grants  and  Contracts 
(http://grants.iih.gov/grants/guide/rfa- 
files/RFA-DE-  99-003.html). 

Representatives  from  various 
government  ag  sncies  involved  in  this 


RFA  will  be  available  to  answer 
questions  and  provide  additional 
guidance. 

Participants  are  responsible  for 
making  arrangements  for  their  own 
travel  and  overnight  accommodations. 
Blocks  of  sleeping  rooms  have  been  set- 
aside  at  each  workshop  site  at  a  special 
rate  for  federal  and  nonfederal 
participants.  For  additional  information 
please  contact  Ms.  Lorrayne  Jackson  on 
(301)  594-2616;  email: 
{Lorrayne.Jackson@nih.gov)  or  Dr. 
Norman  S.  Braveman  (301)  594-2089; 
email:  {Nomjan. Braveman@nih.gov)  or 
visit  the  NIDCR  Health  Disparities 
Activities  web  site:  [http:// 
www.nidcr.nih.gov/opportunities/ 
health disp.htm). 

Dated:  December  21, 1999. 
Yvonne  H.  du  Buy, 

Associate  Director  for  Management,  NIDCR. 
[FR  Doc.  00-61  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  (and  in  selected 
foreign  markets)  in  accordance  with  35 
U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development. 

ADDRESSES:  Licensing  information  may 
be  obtained  by  contacting  Marlene 
Shinn  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  telephone: 
301/496-7056  ext.  285;  fax:  301/402- 
0220;  e-mail:  ms482m@nih.gov. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
announces  the  issuance  of  U.S.  Patent 
5.958.778.  entitled  "Container  for 
Drying  Biological  Samples.  Method  of 
Making  Such  Container,  and  Method  of 
Using  Same,"  developed  by  Dr.  Geoffrey 
L.  Kidd  of  the  National  Eye  Institute. 

Problem  Addressed  by  This  Invention 

Many  compounds,  such  as  drugs, 
growth  factors,  etc.,  must  be  kept  sterile 
and  must  be  aliquotted  for  storage. 
Usually,  these  aliquots  are  best  stored 
lyophilized.  Yet,  researchers  have  never 
had  a  way  to  keep  aliquots  sterile 


through  the  lyophilization  process. 
Consequently,  each  aliquot  has  had  to 
be  filter-sterilized  when  reconstituted 
for  use.  This  process  has  the 
disadvantages  of  consuming  excessive 
filters,  syringes,  sterile,  receptacles,  and 
time  and  results  in  serious  loss  of 
precious  sample  due  to  absorption  by 
the  filters  (especially  with  small 
aliquots  less  than  1  ml).  Alternatively, 
researchers  have  had  to  forgo 
lyophilization  and  store  their  solutions 
in  the  less-stable  frozen  form. 

Solution  Ofifered  by  This  Invention 

Sterile-lyophilizaUon  tubes  having  a 
0.22  micron  filter  built  into  the  cap. 
This  unique  featiire  allows  a  sterile 
solution  to  remain  sterile  throughout 
lyophilization,  even  after  the  vacuum  is 
released  and  air  reenters  the  tube.  Thus, 
a  starting  solution  is  simply  filter- 
sterilized  while  in  a  relatively  large 
volume,  using  a  single  filter  and 
therefore  suffering  minimal  loss  and 
consuming  little  time.  It  is  then 
aliquotted  into  sterile-lyophilization 
tubes  and  lyophilized.  The  tubes  can 
then  be  transferred  directly  to  the 
freezer,  if  desired.  The  compound  is 
reconstituted  when  needed,  and  may 
then  be  used  immediately  without 
further  filtration. 

Potential  Applications  of  This 
Invention 

All  researchers  worldwide  who  utilize 
sterile,  labile  compoimds  will  have  an 
interest  in  this  product,  including 
governmental,  luiiversity,  institutional, 
and  drug  company  laboratories.  Most 
notably  in  need  are  investigators 
involved  in  drug-testing;  which  is 
normally  done  either  in  cell  cultures, 
laboratory  animals,  or  humans,  and 
which  requires  sterility  of  many  aliquots 
of  many  drugs.  Additionally,  this 
product  will  have  a  large  market  relating 
to  basic  research  utilizing  microbial, 
plant,  or  animal  cell  or  organ  cultures, 
to  which  sterile  compounds  such  as 
growth  factors  are  commonly  added. 
Research  in  drugs,  growth  factors,  etc., 
is  expanding  ever  more  rapidly,  and 
generally  requires  a  cell  culture  system 
in  which  to  study  such  compoimds. 
Most  of  these  compounds  are  quite 
expensive.  Loss  of  potency  during 
storage  and  loss  of  material  during 
filtration  are  widespread  problems 
which  may  be  overcome  with  this 
invention.  Therefore,  there  exists  a 
tremendous  need,  and  immense  market 
for.  this  sterile-lyophilization  vessel. 

Stage  of  Development 

Development  is  complete  and 
invention  has  been  successfully  tested. 
Prototypes  are  available. 
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1^  Dated:  December  29,  1999. 

If  Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  00-62  Filed  1-3-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  National 
Cancer  Institute  Sponsors  an  Open 
Forum  on  the  5  a  Day  for  Better  Health 
Program 

The  National  Cancer  Institute  (NCI) 
will  sponsor  an  open  forum  to  hear 
public  comment  during  an  assessment 
of  the  Institute's  5  a  Day  for  Better 
Hedth  Program.  Members  of  the 
assessment  team  will  examine  a  number 
of  areas,  including  the  program's 
success  in  achieving  its  goal  and 
objectives,  its  scientific  base,  and  its 
achievements  in  nutrition-related 
research,  communications,  and 
coalition-building. 

The  purpose  of  the  open  forum  is  to 
enable  individuals  representing  health, 
research,  and  professional 
organizations,  as  well  as  private 
citizens,  to  provide  oral  comment  on  the 
5  a  Day  program.  The  forum  will  be  held 
on  January  13,  2000  from  1  to  2:30  p.m. 
at  the  Hyatt  Regency  Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  NCI  staff  and  members  of  the 
team  will  attend. 

To  enable  NCI  representatives  to  hear 
the  widest  range  of  views,  oral 
comments  will  be  limited  to  five 
minutes  in  length.  In  addition,  the  NCI 
may  need  to  set  a  limit  of  one  speaker 
per  organization  depending  on  the 
number  of  speakers.  In  order  to  have  a 
written  record  of  all  comments,  the  NCI 
will  have  transcription  services 
available  for  those  who  cannot  provide 
a  tjrped  copy  of  their  comments  on  or 
before  January  13.  Prior  to  the  oral 
comment  period,  the  NCI  will  provide  a 
brief  overview  of  the  evaluation  plan  for 
the  Program. 

Requests  for  time  to  make  oral 
presentations  at  the  January  1 3  meeting 
need  to  be  made  in  writing  by  January 
11,  2000  to  the  contact  person  listed 
below. 

Attendance  at  the  forum  will  be 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodation,  should  notify  the 
Contact  person  listed  below  in  advance 
of  the  meeting. 


NCI  encourages  anyone  who  is  unable 
to  make  an  oral  presentation  to  submit 
a  written  statement  for  the  record. 
Written  statement  may  be  submitted  to 
the  contact  below  until  January  25, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Callahan,  Deputy  Directors, 
Office  of  Science  Policy,  Plaiming  and 
Assessment,  National  Cancer  Institute, 
National  Institutes  of  Health.  Bldg.  31, 
Room  11A03,  Bethesda,  MD. 20892, 
voice:  301-402-7519,  fax  301-435- 
3876,  e-mail:  kc9t2@nih.gov. 

Dated:  December  27,  1999. 
Anna  SnoufTer, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy.  National  Institutes  of 

Health. 

(FR  Doc.  00-67  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Dafe;  January  12,2000. 

Time:  9  am  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville.  MD  20892. 

Contact  Person:  Andrew  P.  Mariani,  Chief. 
Scientific  Review  Branch,  6120  Executive 
Blvd.  Suite  350.  Rockville,  MD  20892;  301/ 
496-5561. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 


Dated:  December  27, 1999. 
Anna  Snouifier, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  00-64  Filed  1-3-00;  8:45  am] 

BILLING  COOE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Ingtitute 
Special  Emphasis  Panel. 

Date:  January'  6.  2000. 

Time:  2  pm  to  5  pm. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Exec:utive  Blvd.  Suite  350. 
Rockville,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Andrew  P.  Mariani,  Chief. 
Scientific  Review  Branch,  6120  Executive 
Blvd..  Suite  350.  Rockville.  MD  20892:  301/ 
496-5561. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  (HHS) 

Dated:  December  27,  1999. 
Anna  Snouflier, 

Acting  Director,  Office  of  Federal  Advisory    ^ 
Committee  Policy. 
[FR  Doc.  00-65  Filed  1-3-00;  8:45  am] 
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93  242,  Mental  Health  Research 
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f  iled  1-3-00;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pxu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel:  Development  and 
Manufacture  of  Dosage  Form  for  Compoimds 
with  Potential  Treatment  of  Infectious 
Diseases. 

Date:  February  4,  2000. 

Time:  8:30  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Gaithersburg,  Goshen 
Room,  2  Montgomery  Village  Avenue, 
Gaithersburg,  MD  20879. 

Contact  Person:  Vassil  S.  Georgiev, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC,  7610,  Bethesda,  MD 
20892-7610;  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  27,  1999. 
Anna  SnoufTer, 

Acting  Director  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-68  Filed  1-3-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel: 
"Computerized  Neuropsychological  Testing 
Software". 

Date:  January  13,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NeuroscienceCenter,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547;  (301)  435- 
1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  December  28,  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-69  Filed  1-3-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
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notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee. 

Date:  January  25-27,  2000. 

Open:  January  25,  2000, 1  pm  to  2  pm. 

Agenda:  Discussion  of  administrative 
details  relating  to  committee  business  and 
program  review. 

Closed:  January  25,  2000,  2  pm  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel  Monterey,  Two 
Portoloa  Plaza,  Monterey.  CA  93940. 

Contact  Person:  Madelon  C.  Halula, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7610;  Bethesda.  MD 
20892-7610.  301  496-2550. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transportation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  28,  1999. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-70  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C,  as  amended 
for  discussion  of  personal  qualifications 
and  performance,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  January  28,  2000. 

Open:  9  am  to  1:10  pm. 

Agenda:  For  discussion  of  programmatic 
policies  and  issues. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  1:10  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  personnel 
qualifications. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike,  Bethesda.  MD  20892. 

Contact  Person:  Maureen  E.  Gormiey, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institute  of  Health. 
Building  10,  Room  2C146,  Bethesda,  MD 
20892,  Bethesda,  MD  20892. 

Dated:  December  27,  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-66  Filed  1-3-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


INTER-AMERICAN  FOUNDATION 

Board  Meeting 

Time  and  Date:  January  14,  2000, 
11:30  a.m.-3:30  p.m. 

Place:  901  N.  Stuart  Street,  Tenth 
Floor,  Arlington,  Virginia  22203. 

Status:  Open  session. 

Matters  To  Be  Considered: 

•  Approval  of  the  Minutes  of  the  July 
23,  1999,  Meeting  of  the  Board  of 
Directors. 

•  Discussion  of  Fiscal  Year  2000 
Programs  and  Operations. 

•  Development  of  Fiscal  Year  2001 
Program  Initiatives  and  Strategies. 

Contact  Person  for  More  Information: 
Adolfo  A.  Franco,  Secretary  to  the  Board 
of  Directors,  (703)  306-4325. 

Dated:  December  29, 1999. 
Adolfo  A.  Franco, 
Sunshine  Act  Officer. 
[FR  Doc.  99-34071  Filed  12-30-99;  10:22 
am] 

BILLING  CODE  7025-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Application  Notice 
Announcing  the  Opening  Date  for 
Transmittal  of  Applications  Under  the 
FGDC  National  Spatial  Data 
Infrastructure  (NSDI)  Partnership 
Funding  Programs  for  Fiscal  Year  (FY) 
2000 

agency:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  inviting  applications  for 

the  NSDI  Cooperative  Agreements 

Program  (CAP)  awards  for  Fiscal  Year 

2000,  with  performance  to  begin  in 

August  2000. 

SUMMARY:  The  purpose  of  the  FGDC 
National  Spatial  Data  Infrastructure 
(NSDI)  Partnership  Funding  Programs  is 
to  facilitate  and  foster  partnerships, 
alliances  and  technology  within  and 
among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  technologies, 
policies,  organizations  and  people 
necessary  to  promote  cost-effective 
production,  ready  availability,  and 
greater  utilization  of  high  quality 
geospatial  data  among  a  variety  of 
sectors,  disciplines  and  commimities. 

The  FY  2000  NSDI  Cooperative 
Agreements  Program  funds  projects  in 
three  categories  of  activities.  The  first 
category  ("Don't  Duck  Metadata") 
promotes  metadata  collection,  metadata 
publication  (via  a  clearinghouse  access 
of  geographic  data  linked  to  the 
Internet),  and  activities  that  support  the 
transition  from  the  FGDC  Content 
Standard  for  Digital  Geospatial  Metadata 
to  the  ISO  Metadata  Standard  19115 
(imder  development).  The  second 
category  ("Framework  Community 
Implementations")  promotes  addressing 
of  community  issues  and  decision- 
making utilizing  basic  geographic  data 
(NSDI  Framework).  The  third  category 
("Web  Mapping  Testbeds")  category 
funds  projects  that  test  the  OpenGIS 
Consortiiun's  Web  Mapping  Testbed 
specifications. 

Applications  may  be  submitted  by 
Federal  agencies,  State  and  local 
government  agencies,  educational 
institutions,  private  firms,  non-profit 
foundations,  and  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups. 
Applications  from  Federal  agencies  will 
not  be  competed  against  applications 
from  other  sources.  Authority  for  this 
program  is  contained  in  the  Organic  Act 
of  March  3,  1879,  43  U.S.C.  31  and 
Executive  Order  12906. 
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of  Program 
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Acquisition  and 
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each  Program 
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.html>  and 
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For 


IMJFORMATION  CONTACT: 

Agreements 
Ms.  Kathleen  Craig, 
Survey,  Office  of 
Federal  Assistance, 
,  12201  Sunrise  Valley 
VA  20192; (703)  648- 
648-7901. 

INFORMATION:  Under  the 

ive  Agreements  Program 

s  should  be  directed 

of  the  three  categories 

A  total  of  $1,000,000  is 


cue  I 


2000  CAP  Catc  gories 
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Category  1 : 

The  project 
category  are 
geospatial  data 
and  serving 
Internet  throuj  h 
Under  this 
for:  (a)  Organi^tions 
in  metadata  creation 
development; 
organizations 
assistance  or 
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t  Duck  Metadata" 

( ibjectives  for  this 
documentation  of 
through  metada  creation 
t  documentation  on  the 
a  NSDI  clearing  house, 
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needing  assistance 
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Category  2:  "Fkimework  Community 
Implementatio  is' 

This  funding  category  advances  the 
capacity  of  cor  imunities  to  create  and 
use  basic  geos{  atial  data.  Framework 
data  are  define  1  as  geodetic  control, 
cadastral,  digit  il  orthoimagery, 
elevation,  bath  ?metry,  transportation, 
hydrography,  a  nd  governmental  units. 
Projects  fundec   under  this  category  will 
demonstrate  cc  llaborative  GIS 
approaches  an(  I  decision-support  in 
solving  commi  nity  issues  utilizing 
'framework"  data  using  or 

FGDC  Framework 


basic 
refining  existir 


standards.  Proj  3cts  will  establish  a 


collaborative  process  that  provides 
different  kinds  of  organizations  and 
disciplines  the  ability  to  integrate  and 
share  framework  data.  Applicants  must 
demonstrate  partnership  with  at  least 
one  other  organization  and  are  expected 
to  make  a  100%  in-kind  award  match. 
As  part  of  category  2  submissions,  joint 
Canadian/U.S.  partnership  projects  are 
invited. 

Category  3:  "Web  Mapping  Testbeds" 

Projects  funded  under  this  category 
are  expected  to  result  in  the  technical 
ability  for  users  to  discover  and  view 
map  data  fi-om  multiple  map  servers 
through  the  National  Geospatial  Data 
Clearinghouse.  These  projects  will  use 
the  OpenGIS  Consortium's  pending 
open  specifications  for  web  mapping 
and  the  result  of  these  pilot  projects  will 
aid  in  refining  future  versions  of  those 
standards.  Projects  must  build  on 
existing  web  mapping  and 
Clearinghouse  installations  and 
expertise  within  a  geographic  area,  and 
must  include  two  or  more  participating 
organizations  with  a  requirement  to 
visualize  each  organization's  data  in  an 
operational  Internet  environment. 

Dated:  December  28,  1999. 
)ohn  A.  Kelmelis, 

Acting  Chief,  National  Mapping  Division. 
[FR  Doc.  00-21  Filed  1-3-00;  8:45  am] 
BILUNG  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

United  States  Geological  Survey 

Advisory  Committee  on  Water 
Information  (ACWI);  Notice  of 
Availability  for  Public  Review  of  Report 
on  United  States  Geological  Survey 
Federal-State  Cooperative  Water 
Program 

agency:  United  States  Geological 
Survey,  Interior. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  for  public  review  of  the 
report,  "External  Task  Force  Review  of 
the  United  States  Geological  Survey 
(USGS)  Federal-State  Cooperative  Water 
Program,"  Circular  1192,  August  1999. 
Review  of  this  report  is  sought  under 
the  Terms  of  Reference  of  the  ACWI 
Task  Force  to  Review  the  Federal-State 
Cooperative  Water  Program. 

The  ACWI  has  been  established  under 
the  authority  of  the  Office  of 
Management  and  Budget  Memorandum 
92-01  and  the  Federal  Advisory 
Committee  Act.  The  purpose  of  the 
ACWI  is  to  provide  a  forum  for  water- 
information  users  and  professionals  to 
advise  the  Federal  Government  about 
activities  and  plans  which  may  improve 


the  effectiveness  of  meeting  the  Nation's 
water  information  needs.  The  USGS 
established  the  Federal-State 
Cooperative  Water  Program  Task  Force 
as  approved  by  the  ACWI  at  the  meeting 
of  August  1998.  Additional  information 
about  the  ACWI,  including  the  Task 
Force,  is  available  at  http:// 
wa  ter.  usgs.gov/wicp/. 

The  Task  Force  report  is  now 
available  for  public  review  and 
comment.  The  report  may  be  accessed  at 
http://water.usgs.gov/pubs/circ/ 
circll92/.  A  printed  copy  of  the  report 
may  be  obtained  by  contacting  the  U.S. 
Geological  Survey,  12201  Sunrise  Valley 
Drive,  409  National  Center,  Reston,  VA 
20192;  |703)  648-5216. 

DATES:  Comments  on  the  report  should 
be  provided  no  later  than  February  29, 
2000.  Comments  should  be  sent  to  Dr. 
Ethan  T.  Smith  (Executive  Secretary), 
Chief,  Water  Information  Coordination 
Program,  U.S.  Geological  Survey,  12201 
Sunrise  Valley  Drive,  417  National 
Center,  Reston,  VA  20192;  (703)  648- 
5022. 

SUPPLEMENTARY  INFORMATION:  The  USGS 
Federal-State  Cooperative  Water 
Program  is  the  largest  single  source  of 
hydrologic  data  and  information  in  the 
country.  Hydrologic  monitoring, 
assessments,  investigations,  and 
research  conducted  under  the  program 
support  both  national  interests  and 
cooperator  needs.  Costs  for  the  program 
are  jointly  funded  by  the  USGS  and 
some  1,200  State,  Tribal,  and  local 
government  partners.  The  Federal-State 
Cooperative  Water  Program  is  a  unique 
partnership,  rather  than  a  grants 
program.  State,  Tribal,  and  local 
cooperators  transfer  their  share  of  the 
funding  to  the  USGS  for  work  on 
specific  projects.  The  resulting  data  and 
information  are  archived  and  shared 
nationwide.  More  information  is 
available  in  the  Federal-State 
Cooperative  Water-Resources  Program 
Fact  Sheet  available  at  http:// 
water.usgs.gov/wid/html/COOP.html/. 

The  Task  Force  conducted  the  first 
external  review  of  the  Coop  Program  in 
its  100-year  history.  The  purpose  of  the 
Task  Force  was  to  gather  information,  to 
assess  the  effectiveness  of  the  program, 
and  to  draft  recommended 
improvements.  The  Task  Force  has 
completed  their  work  and  has  published 
their  findings  and  recommendations  in 
a  report,  USGS  Circular  1192.  The 
report  is  titled  "External  Task  Force 
Review  of  the  United  States  Geological 
Smvey  Federal-State  Cooperative  Water 
Program,  August  1999." 
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Dated:  December  22, 1999. 
Robert  M.  Hirsch, 

Chief  Hydrologist.  U.S.  Geological  Survey. 
[FR  Doc.  00-100  Filed  01-03-00;  8:45  am) 

BILUNG  CODE  4310-Y7-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-00-131(>-EJ] 

Pinedale  Anticline  Natural  Gas 
Exploration  and  Development  Project 
Draft  Environmental  Impact  Statement 
(DEIS),  Sublette  County,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice:  Comment  period 
extension. 

SUMMARY:  Notices  of  Availability  (NOA) 
of  the  Pinedale  Anticline  Natiu-al  Gas 
Exploration  and  Development  Project 
Draft  Environmental  Impact  Statement 
(DEIS)  were  published  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency  (EPA)  (64  FR  66474) 
and  the  Bureau  of  Land  Management 
(BLM)  (64  FR  66194-66195)  on 
November  26,  1999,  providing  60  days 
for  the  public  to  review  and  comment 
on  the  DEIS.  BLM  is  extending  that 
review  and  comment  period  10  days.  A 
letter  regarding  the  extension  of  time 
has  been  sent  to  all  parties  receiving  the 
DEIS. 

DATES:  Comments  on  the  DEIS  will  now 
be  due  on  February  4,  2000.  The  formal 
public  hearing  will  still  be  held  at  7 
p.m.  on  January  12,  2000,  at  the 
Pinedale  High  School  Auditorium,  101 
E.  Hennick,  Pinedale,  WY.  The  purpose 
of  the  hearing  will  be  to  afford  the 
public  the  opportunity  to  verbalize  their 
comments  on  the  proposed  natural  gas 
exploration  and  development  DEIS. 
ADDRESSES:  Comments  on  the  DEIS 
should  be  sent  to  the  Bureau  of  Land 
Management,  Bill  McMahan  (Project 
Coordinator),  280  Highway  191  North, 
Rock  Springs,  WY  82901,  or  they  can  be 

e-mailed  to  bill mcmahan@blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Wyoming  BLM  State  Director  received 
requests  from  the  Jackson  Hole 
Conservation  Alliance,  Wyoming 
Wildlife  Federation,  Greater 
Yellowstone  Coalition,  and  the 
Wyoming  Outdoor  Coimcil  for  a  30-day 
extension  of  time  to  review  and 
comment  on  the  DEIS.  After  carefully 
considering  the  request  for  extension  of 
the  60-day  public  comment  period 
provided  for  this  DEIS,  the  Wyoming 
BLM  State  Director  decided  to  extend 
the  comment  period  for  10  days  rather 


than  30  days  for  the  following  reasons: 
The  Council  on  Environmental  QuaUty 
regulations.  Title  40,  Code  of  Federal 
Regulations,  Pcirt  1506,  require  that 
agencies  provide  at  least  45  days  for  the 
public  to  comment  on  DEISs.  The  60- 
day  comment  period  provided  already 
allows  the  public  an  additional  15  days 
to  review  and  comment  on  this  DEIS. 

Public  comment  periods  under  those 
regulations  commence  upon  the  date 
that  EPA  publishes  a  NOA  of  the  draft 
in  the  Federal  Register.  EPA's  NOA  for 
this  DEIS  was  published  on  November 
26, 1999.  BLM  mailed  all  copies  of  the 
DEIS,  and  the  Technical  Report,  to 
interested  parties  on  or  before 
November  19,  1999,  to  insure  that  they 
would  have  the  document  in  hand  for 
the  full  60-day  review  and  comment 
period. 

The  DEIS,  along  with  the  Technical 
Dociunent,  are  a  substantial  work,  but 
are  comparable  to  other  Wyoming  BLM 
EIS's  such  as  Continental  Divide/ 
Wamsutter  II  Natural  Gas  Project,  the 
Wyodak  Coalbed  Methane  Project,  and 
other  major  statements  BLM  has 
prepared.  We  acknowledge  that  holiday 
activities  and  obligations,  along  with 
concurrent  review  timeframes  of  other 
environmental  documents,  may  affect 
interested  parties'  ability  to  review 
them.  However,  we  do  not  believe  those 
are  compelling  reasons  to  extend  the 
comment  period  more  than  10  days. 

Dated:  December  28,  1999. 
Alan  R.  Pierson, 

State  Director. 

[FR  Doc.  00-45  Filed  1-3-00:  8:45  am] 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-920-5700-00]  "~ 

Change  of  Public  Room  Hours 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  order  to  meet  our 
customers  needs,  the  Nevada  State 
Office  Public  Room  hours  will  be 
extended.  The  new  hours  will  be  7:30 
a.m.  to  4:30  p.m. 

EFFECTIVE  DATE:  January  17,  2000. 

ADDRESSES:  1340  Financial  Blvd,  Reno, 
NV  89502;  P.O.  Box  12000,  Reno,  NV 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Okimiura  or  Josephine  Leone  at 
775-851-6500. 


Dated:  December  20.  1999. 
Thomas  V.  Leshendok, 
Deputy  State  Director,  Minerals  Management. 
[FR  Doc.  00-34  Filed  1-3-00;  8:45  am) 

BILUNG  CODE  43ia-64-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-99-052] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  January  6,  2000  at  11:00 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-861-862 
(Preliminary)  (Expandable  Polystyrene 
Resins  from  Indonesia  and  Korea) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  January  6, 
2000.) 

5.  Inv.  Nos.  701-TA-202  and  731- 
TA-103  and  514  (Review)  (Cotton  Shop 
Towels  from  Bangladesh,  China,  and 
Pakistan) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  January  21,  2000.) 

6.  Outstanding  action  jackets: 
(1.)  Document  No.  GC-99-110: 

Regarding  Inv.  No.  731-TA-752  (Final) 
(Crawfish  Tail  Meat  from  China). 

(2.)  Document  No.  GC-99-111: 
Regarding  Inv.  No.  337-TA-422  (Certain 
Two-Handle  Centerset  Faucets  and 
Escutcheons  and  Components  Thereof). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Dated:  December  30,  1999. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  99-34073  Filed  12-30-99:  1:14  pm] 

BILUNG  CODE  7020-02-U 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 
Commission. 
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action:  Notice  o  '  meeting. 
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summary: 

The  Commissi  on  will  hold  its  next 
public  meeting  c  n  Thursday.  January 
13.  2000  and  Friday,  January  14,  2000 
at  the  Ronald  Re  igan  Building. 
International  Triide  Center,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  The  meetinf  is  tentatively 
scheduled  to  bej  in  at  10  a.m.  on  January 
13.  and  9  a.m.  oi  i  January  14. 

The  Commission  will  discuss  draft 
chapters  for  its  f  larch  2000  report. 
Topics  for  discu  ssion  also  include: 
updating  payme  its  to  physicians  and 
ambulatory  care  facilities, 
disproportionate  share  hospital 
payments,  case  i  aix  refinement  and 
payments  to  teaching  hospitals,  post 
acute  care,  end-!  tage  renal  disease, 
MCBS  access  and  satisfaction  analysis, 
prescription  drugs,  analysis  of 
Medicare+Choic  e  benefit  data  and 
hospital  paymei  t  issues. 

Agendas  will  )e  mailed  on  Tuesday. 
January  4.  2000.  The  final  agenda  will 
be  available  on  I  he  Commission's 
website  (www.NIedPAC.gov) 
ADDRESSES:  MedPAC's  address  is:  1730 
K  Street.  NW,  Si  tite  800.  Washington. 
DC  20006.  The  t  jlephone  number  is 
(202) 653-7220. 

FOR  FURTHER  INF  3RMATI0N  CONTACT: 
Diane  Ellison,  qffice  Manager.  (202) 
653-7220. 
SUPPLEMENTARY  [INFORMATION:  If  you  are 
not  on  the  Conuaission  mailing  list  and 
wish  to  receive  m  agenda,  please  call 
(202)  653-7220j 
Murray  N.  Ross, 
Executive  Directoi . 
(FR  Doc.  00-92  Fi  ed  1- 

BHJJNO  CODE  ••20-1  W-M 


3-00:  8:45  ami 


NUCLEAR  REGlULATORY 
COMMISSION 

[Docket  No.  40-«tol] 

International  Uijanium  (USA) 
Corporation 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Final  Fliding 

Impact;  Notice  ^f 

Hearing. 


of  No  Significant 
Opportunity  for 


SUMMARY:  The  I  itemational  Uranium 
(USA)  Corporat  on  (lUC)  requested  that 
the  U.S.  Nuclea  •  Regulatory 
Commission  (N  IC)  amend  its  NRC 
Source  Material  License  SUA-1358.  to 
approve  its  Rec  amation  Plan,  as 
amended,  for  tl  e  White  Mesa  Uranium 
Mill  near  Blanc  ing,  Utah.  An 
Environmental  Assessment  (EA)  was 


performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the  EA 
is  a  Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  licensing 
action. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  von  Till.  Uranium  Recovery 
and  Low-Level  Waste  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T7-J8.  Washington.  DC  20555. 
Telephone  (301) 415-6251. 

SUPPLEMENTARY  INFORMATION: 
Background 

Materials  License  SUA-1358  was 
originally  issued  by  NRC  on  August  7, 
1979,  pursuant  to  Title  10,  Code  of 
Federal  Regulations  (10  CFR),  Part  40, 
"Domestic  Licensing  of  Source 
Material."  The  lUC  site  is  licensed  by 
the  NRC  under  Materials  License  SUA- 
1358  to  possess  byproduct  material  in 
the  form  of  uranium  waste  tailings  and 
other  uranium  byproduct  waste 
generated  by  the  licensee's  milling 
operations,  as  well  as  other  source 
material  from  multiple  locations.  Some 
of  these  locations  include  material  from 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  sites 
managed  by  the  U.S.  Army  Corps  of 
Engineers  (USACE).  These  materials 
generally  have  similar  chemical, 
physical,  and  radiological  composition 
to  conventional  mill  tailings.  The  mill  is 
currently  operating.  The  license 
amendment  would  approve  lUC's 
reclamation  plan  (RP).  The  proposed 
action  is  needed  to  minimize  exposure 
of  contaminated  materials,  once  the  mill 
operations  have  ceased,  by  reclaiming 
contaminated  areas  and  stabilizing 
wastes.  The  goal  of  the  reclamation  plan 
is  to  permanently  isolate  and  stabilize 
the  tailings  and  associated 
contamination  by  minimizing 
disturbances  by  natural  forces,  and  to  do 
so  without  ongoing  maintenance.  The 
design  objective  is  to  be  effective  for  up 
to  one  thousand  years,  to  the  extent 
reasonable,  and.  in  any  case  for  at  least 
200  years;  to  provide  reasonable 
assurance  that  releases  of  radon-222 
from  the  residual  radioactive  material 
will  be  minimized,  and  to  provide 
reasonable  assiu-ances  to  protect 
groundwater  resources. 

The  facilities  to  be  reclaimed  include 
the  following: 

(1)  Cell  1  (evaporative),  Cells  2  and  3 
(tailings),  and  Cell  4 A  (not  currently 
used). 

(2)  Mill  buildings  and  equipment. 

(3)  On-site  contaminated  areas. 


(4)  Off-site  contaminated  areas  [i.e., 
potential  areas  affected  by  windblown 
tailings). 

The  reclamation  of  the  above  facilities 
will  include  the  following: 

(1)  Placement  of  materials  and  debris 
from  the  mill  decommissioning  in 
tailings  Cells  2  and  3. 

(2)  Placement  of  contaminated  soils, 
crystals,  and  synthetic  liner  material 
from  Cell  1  in  tailings  Cells  2  and  3. 

(3)  Placement  of  contaminated  soils, 
crystals,  and  synthetic  liner  material 
from  Cell  4 A  in  tailings  Cells  2  and  3. 

(4)  Placement  of  an  engineered  multi- 
layer cover  on  Cells  2  and  3. 

(5)  Construction  of  runoff  control  and 
diversion  channels  as  necessary. 

(6)  Reconditioning  of  mill  and 
ancillary  areas. 

(7)  Reclamation  of  borrow  sources. 
The  plan  further  describes  the 

designs,  activities,  schedule,  and 
estimated  costs  for  reclaiming  lUC's 
White  Mesa  Uranium  Mill  Site  and 
Tailing  Impoundment,  for  bonding  and 
surety  coverage  requirements.  The 
actual  final  reclamation  design  and  cost 
analyses  will  depend  on  the  quantity 
and  depth  of  the  tailings  actually  placed 
in  the  impoundment  area  and  the 
surface  area  that  they  occupy.  All 
conditions  and  commitments  in  the 
reclamation  plan  are  subject  to  NRC 
inspection.  Violation  of  the  plan  may 
result  in  enforcement  action. 

lUC  submitted  the  RP  in  a  letter  dated 
February  28, 1997,  and  amended  by 
letters  of  December  16,  1997,  September 
11,  1998,  October  23,  1998,  May  26. 
1999.  and  June  22,  1999. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  RP  for  the  White  Mesa  mill,  in 
accordance  with  10  CFR  Part  51, 
Licensing  and  Regulatory  Policy 
Procedure  for  Environmental  Protection. 
In  conducting  its  appraisal,  the  NRC 
staff  considered  the  following:  (1) 
Information  contained  in  the  previous 
environmental  evaluations  of  the  White 
Mesa  project;  (2)  information  contained 
in  rUC's  reclamation  plan;  (3) 
information  contained  in  lUC's  license 
amendment  request  submitted 
subsequent  to  its  reclamation  plan,  and 
NRC  staff  approvals  of  such  requests;  (4) 
land  use  and  environmental  monitoring 
reports;  and  (5)  information  derived 
from  NRC  staff  site  visits  and 
inspections  of  the  White  Mesa  mill  site 
and  from  communications  with  lUC,  the 
State  of  Utah  Department  of 
Environmental  Quality,  the  U.S.  Bureau 
of  Land  Management,  the  U.S.  Fish  and 
Wildlife  Service,  the  State  of  Utah 


Federal  Register / Vol.  65,  No.  2 /Tuesday.  January  4,  2000 /Notices 


309 


Historic  Preservation  Officer,  and  the 
White  Mesa  Ute  Tribal  Historic 
Preservation  Officer.  The  resuUs  of  the 
staffs  appraisal  are  documented  in  an 
Enviroiunental  Assessment  placed  in 
the  docket  file.  Based  on  its  review,  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action. 

Conclusions 

The  NRC  staff  has  examined  the 
actual  and  potential  environmental 
impacts  associated  with  the  reclamation 
plan  and  has  determined  that  the  action 
is:  (1)  Consistent  with  requirements  of 
10  CFR  Part  40;  (2)  will  not  be  inimical 
to  the  public  health  and  safety;  and  (3) 
will  not  have  long-term  detrimental 
impacts  on  the  environment.  The 
following  statements  support  the  FONSI 
and  summarize  the  conclusions 
resulting  from  the  staffs  environmental 
assessment: 

1 .  An  acceptable  environmental  and 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
detect  if  applicable  regulatory  limits  are 
exceeded.  Radiological  effluents  from 
site  operations  have  been  and  are 
expected  to  continue  to  remain  below 
the  regulatory  limits. 

2.  Present  and  potential  risks  from  the 
reclamation  were  assessed.  Given  the 
remote  location,  the  small  area  of 
impact,  and  the  past  activities  on  the 
site,  the  staff  has  determined  that  the 
risk  factors  for  health  and 
enviroiunental  hazards  are  insignificant. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  that  the  NRC  is 
considering  is  approval  of  lUC's 
Reclamation  Plan  and  the  amendment  to 
a  source  material  license  issued 
piu-suant  to  10  CFR  Part  40.  The 
principal  alternatives  available  to  the 
NRC  are: 

1.  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Amend  the  license  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  request. 

The  NRC  staff  has  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action.  Therefore,  alternatives  with 
equal  or  greater  impacts  need  not  be 
evaluated.  The  staff  considers  that 
Alternative  1  is  the  appropriate 
alternative  for  selection.  A  technical 
evcduation  report  will  be  completed 
with  respect  to  the  criteria  for 
reclamation,  specified  in  10  CFR  Part 
40,  Appendix  A. 


Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  reclamation  plan  for  NRC 
Soiuce  Material  License  SUA-1358.  On 
the  basis  of  this  assessment,  the  NRC 
staff  has  concluded  that  the 
environmental  impact  that  may  result 
for  the  proposed  action  would  not  be 
significant,  and,  therefore,  preparation 
of  an  Environmental  Impact  Statement 
is  not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  in  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Conunission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  in  10  CFR  Part  2  (54  FR 
8269).  Piusuant  to  §2. 1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing.  In  accordance  with 
§  2.1205(c),  a  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  from  the 
date  of  publication  of  the  Federal 
Register  notice.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary  either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  International 
Uranium  (USA)  Corporation, 
Independence  Plaza,  Suite  950,  1050 
Seventeenth  Street,  Denver,  Colorado 
80265; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Conunission.  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Conunission's  regulations,  a 


request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceedings, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceedings;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceeding"  in  10  CFR  Part  2,  Subpart 
L. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig, 

Chief,  Uranium  Recovery  and  Low-Level 
Waste  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  00-77  Filed  1-3-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  To  Develop  a 
Standard  Review  Plan  for 
Decommissioning;  Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION  r  Notice  announcing  public 
workshop;  Correction. 

SUMMARY:  This  docimtient  corrects  a 
notice  appearing  in  the  Federal  Register 
on  December  28,  1999  (64  FR  72702), 
that  announces  a  public  workshop  to 
solicit  input  from  stakeholders  during 
the  development  of  a  Standard  Review 
Plan  and  other  guidance  for 
decommissioning  nuclear  facilities.  This 
action  is  necessary  to  correct  an 
erroneous  date  and  location  of  the 
workshop. 

FOR  FURTHER  INF0RMATK5N  CONTACT: 
Dominick  A.  Orlando,  Decommissioning 
Branch.  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  at  (301)  415-6749. 
SUPPLEMENTARY  INFORMATION:  On  page 
72702,  in  the  Supplementary 
Information,  fourth  sentence,  the  date 
for  the  workshop  is  changed  from 
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"February  18  ar  d  19,  2000."  to  read 
"February  17  ar  d  18,  2000." 

On  page  7270  l,  in  the  Supplementary 
Information,  fifl  i  sentence,  the  place  for 
the  workshop  is  corrected  to  read  "NRC 
Headquarters  in  the  Two  White  Flint 
North  Auditorii  m.  at  11545  Rockville 
Pike,  Rockville.  MD. 

Dated  at  Rockvi  le.  Maryland,  this  28th  day 
of  December.  199' I. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Nelson 

Acting  Chief.  Dea  >mmissioning  Branch. 
Division  of  Waste  Uanagement.  Office  of 
Nuclear  Material  lafetyand  Safeguards. 
IFR  Doc.  00-78  Fi  led  1-3-00;  8:45  am] 

BILLING  CODE  7590-<|l-P 


SECURITIES  aUD  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 


Upon  Written 
Available  From 
Exchange  Comr  i 
and  Informatioi 
DC  20549. 


Extension: 
Rule  17a-6.  SEC 
Control  No.  32 


aid 


Notice  is 
to  the  Paperwork 
(44  U.S.C.  3501 
and  Exchange 
("Commission" 
on  the  collectio^i 
summarized  be 
plans  to  submit 
of  information 
Management 
and  approval. 

Rule  17a-6  ( 
permits  national 
national 
registered 
Municipal 
(collectively, ' 
convert  to  micr^) 
media  records 
17a-l  (17CFR 
filed  with  the 
destroy  or  di 
Commission 
effective. 

There  are 
under  Rule  1 
records  and 
under  Rule  1 
exchanges,  1  n 
association,  13 
agencies,  and  t 
Rulemaking 
of  these 
destroy  or 
amendment  th 
such  filing  wo 


hereby  given  that  pursuant 
Reduction  Act  of  1995 
et  seq.),  the  Securities 
(Jommission 

is  soliciting  comments 
of  information 
ow.  The  Commission 
this  existing  collection 
1  o  the  Office  of 

Budget  for  extension 


Request.  Copies 
Securities  and 
ission.  Office  of  Filings 
Services,  Washington, 


ile  No.  270-433,  0MB 
.1-0489 


7CFR240.17a-6) 
securities  exchanges, 
securilies  associations, 
clear  ng  agencies,  and  the 
Seci  rities  Rulemaking  Board 
!  iROs")  to  destroy  or 

film  or  other  recording 
1  riaintained  under  Rule 
>40.17a-l),  if  they  have 
C  ommission  a  plan  to 
of  records  and  the 
declared  such  plan 


sp  )se  I 
has 


7a -1 
thct 
7a -6: 


currently  23  SROs  required 
to  maintain  certain 
could  receive  relief 
8  national  securities 
I  itional  securities 
registered  clearing 
le  Municipal  Securities 
Be  ard.  Assuming  that  one 
respon  dents  might  file  a  plan  to 
disp  3se  of  records,  or  an 
reto,  in  a  given  year, 
I  lid  require  approximately 


40  hours  per  respondent  to  complete. 
Thus,  the  total  compliance  burden  is  40 
hours.  At  an  approximate  cost  per  hour 
of  $100,  the  resulting  total  related  cost 
of  compliance  for  these  respondents  is 
$4,000  per  year  (40  hours  x  $100/ 
hour=$4,odo). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

Dated:  December  28,  1999. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  00-72  Filed  1-3-00:  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension: 
Rule  15g,-4,  SEC  File  No.  270-347,  OMB 

Control  No.  3235-0393 
Rule  15g-5,  SEC  File  No.  270-348,  OMB 

Control  No.  3235-0394 
Rule  17a-8,  SEC  File  No.  270-53,  OMB 

Control  No.  3235-0092 
Rule  17Ac2-l  and  Form  TA-1.  SEC  File  No. 

270-95.  OMB  Control  No.  3235-0084 
Rule  19d-2.  SEC  File  No.  270-204,  OMB 

Control  No.  3235-0205 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Seciuities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collections  for 
public  comment.  The  Commission  plans 
to  submit  these  existing  collections  of 
information  of  the  Office  of 


Management  and  Budget  for  extension 
and  approval. 

Rule  15g—4  requires  brokers  and 
dealers  effecting  transactions  in  penny 
stocks  for  or  with  customers  to  disclose 
the  amount  of  compensation  received  by 
the  broker-dealer  in  connection  with  the 
transaction.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  of  100  hours  annually  to  comply 
with  the  rule. 

Rule  15g-5  requires  brokers  and 
dealers  to  disclose  to  customers  the 
amount  of  compensation  to  be  received 
by  their  sales  agents  in  connection  with 
penny  stock  transactions.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  burden  of  100  hours 
annually  to  comply  with  the  rule. 

Rule  1 7a-8  requires  brokers  and 
dealers  to  make  and  keep  certain  reports 
and  records  concerning  their  currency 
and  monetary  instrument  transactions. 
The  requirements  allow  the  Commission 
to  ensure  that  brokers  and  dealers  are  in 
compliance  with  the  Currency  and 
Foreign  Transactions  Reporting  Act  of 
1970  ("Bank  Secrecy  Act")  and  with  the 
Department  of  the  Treasury  regulations 
under  that  Act.  The  reports  and  records 
required  under  this  rule  initially  are 
required  under  Department  of  the 
Treasury  regulations.  Additional  burden 
hoius  and  costs  are  not  imposed  by  this 
rule. 

Rule  17Ac2-l  is  used  by  transfer 
agents  to  register  with  the  Commission, 
the  Comptroller  of  the  Currency,  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  or  the  Federal  Deposit 
Insurance  Corporation,  and  to  amend 
their  registration.  It  is  estimated  that  on 
an  annual  basis,  the  Commission  will 
receive  approximately  250  applications 
for  registration  on  Form  TA-1  from 
transfer  agents  required  to  register  as 
such  with  the  Commission.  Included  in 
this  figure  are  cunendments  made  to 
Form  TA-1  as  required  by  Rule  17Ac2- 
1(c).  Based  upon  past  submissions,  the 
staff  estimates  that  the  average  nimiber 
of  hours  necessary  to  comply  with  the 
requirements  of  Rule  17Ac2-l  is  one 
and  one-half  hours,  with  a  total  biu-den 
of  375  hours. 

Rule  19d-2  prescribes  the  form  and 
content  of  applications  to  the 
Commission  by  persons  desiring  stays  of 
final  disciplinary  sanctions  and 
summary  action  of  self-regulatory 
organizations  ("SROs")  for  which  the 
Commission  is  the  appropriate 
regulatory  agency.  It  is  estimated  that 
approximately  30  respondents  will 
utilize  this  application  procedure 
annually,  with  a  total  burden  of  90 
hoiu's,  based  upon  past  submissions. 
The  staff  estimates  that  the  average 
nimiber  of  hours  necessary  to  comply 
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with  the  requirements  of  Rule  19d-2  is 
3  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu'den  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techuology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  written  comments  to  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W.,  Washington,  DC 
20549. 

Dated:  December  21,  1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-73  Filed  1-3-O0:  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42274;  File  No.  SR-ISCC- 
99-01] 

Self-Regulatbry  Organizations; 
International  Securities  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  International 
Security  Clearing  Corporation's 
Withdrawal  From  the  Clearance  and 
Settlement  Business 

December  27,  1999. 

On  September  23,  1999,  the 
International  Securities  Clearing 
Corporation  ("ISCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-ISCC-99-01)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  to 
transfer  its  clearance  and  settlement 
services  to  the  National  Seciuities 
Clearing  Corporation  ("NSCC")  and  to 
withdraw  its  registration  as  a  clearing 
agency.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  1,  1999.^  No  comment  letters 


were  received.  For  the  reasons 
discussed  below,  the  Commission  is  ' 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Description 

On  May  12,  1989,  the  Commission 
granted,  pursuant  to  Sections  17A  and 
19(a)  of  the  Act »  and  Rule  17Ab2-l,4 
the  application  of  ISCC  for  registration 
as  a  clearing  agency  on  a  temporary 
basis  for  a  period  of  eighteen  months. ^ 
Since  that  time,  the  Commission  has 
extended  ISCC's  temporary  registration 
through  February  29,  2000.^ 

Under  the  rule  change,  ISCC,  a  wholly 
owned  subsidiary  of  NSCC,  will  transfer 
its  clearance  and  settlement  services  to 
NSCC  because  it  is  no  longer  cost- 
effective  to  provide  such  services 
through  a  separate  company.''  ISCC  is 
also  requesting  that  it  be  allowed  to 
withdraw  from  registration  as  a  clearing 
agency.  The  transfer  of  services  to  NSCC 
will  be  transparent  to  ISCC  users.  They 
will  not  be  required  to  perform  any 
system  modifications,  and  they  will  be 
charged  the  same  fees  for  the  services  at 
NSCC  as  they  are  currendy  paying  ISCC. 

II.  Discussion 

Section  17A(b)(3)(F) »  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions.  ISCC  was 
created  to  provide  safe  and  efficient 
clearance  and  settlement  of  securities 
transactions  between  United  States 
broker-dealers  and  foreign  financial 
institutions.  ISCC  serves  this  function 
through  its  core  services,  the  Global 
Clearance  Network  ("GCN")  and  the 
International  Link  Services  ("ILS").^ 

Under  the  proposed  rule  change,  ISCC 
will  cease  offering  clearance  and 
settlement  services,  NSCC  will  offer 
similar  services  under  the  same  terms 


>  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  42175 
(November  23,  1999),  64  FR  67362. 


3  15  U.S.C.  78q-l  and  78s(a). 

M7CFR  240.1 7Ab2-l(c}. 

^Securities  Exchange  Act  Release  No.  26812  (May 
12.  1989],  54  FR  21691. 

I*  Securities  Exchange  .Act  Release  Nos.  28606 
(November  16.  1990).  55  FR  47976;  30005 
(November  27.  1991),  56  FR  63747;  33233 
(November  22,  1993),  58  FR  63195:  36529 
(November  29,  J995),  60  FR  62511:  37986 
(November  25,  1996).  61  FR  64184;  38703  (May  30, 
1997),  62  FR  31183;  39700  (Februar\'  26,  1998),  63 
FR  10669:  and  41103  (February  24, 1999),  64  FR 
10521. 

^  In  connection  with  this  rule  filing.  NSCX^  has 
submitted  a  proposed  rule  change  to  amend  its 
rules  to  allow  it  to  provide  clearance  and  settlement 
services  previouslv  offered  bv  ISCX^.  (File  No.  SR- 
NSCC-99-12). 

8  15U.S.C.  78q-l(b)(3)(F). 

^Securities  Exchange  Act  Release  Nos.  29841 
(October  18,  1991),  56  FR  55960  (order  approving 
GCN)  and  32564  ()une  30,  1993),  58  FR  36722 
(order  approving  a  data  transmission  link  with 
Euroclear  Systems). 


and  conditions  as  ISCC,  and  ISCC  will 
be  allowed  to  withdraw  from 
registration  as  a  clearing  agency. 
According  to  ISCC,  it  is  no  longer  cost- 
effective  to  provide  such  services 
through  a  separate  company.  Because 
NSCC  will  continue  ISCC's  role  as  a 
provider  of  services  for  international 
securities  transactions,  the  Commission 
believes  that  ISCC's  rule  change  is 
consistent  with  NSCC's  obligations 
under  the  Act. 

ISCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  will 
permit  ISCC  to  cease  providing 
clearance  and  settlement  services  before 
the  end  of  the  year. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  1 7A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act.  that  Uie 
proposed  rule  change  (File  No.  SR- 
ISCC-99-01)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-40  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42273;  File  No.  SR-NSCC- 
99-12] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  the  Global 
Clearance  Network  and  the 
international  Link  Service 

December  27,  1999. 

On  September  23,  1999,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-99-12)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


"'17  CFR  200.30-3(a)(12). 
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to  allow  NSCC  to  offer 
Clearince  Network  ("GCN") 
Intematipnal  Link  Service 

which  were  previously 
International  Securities 
ion  CiSCC").  Notice  of 
published  in  the 
on  December  1.  1999.- 
lettfers  were  received.  For 
disci  issed  below,  the 
g  anting  accelerated 
f  roposed  rule  change. 
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the  Global 
and  the 
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Clearing  Corpor^t 
the  proposal  wai 
Federal  Register 
No  comment 
the  reasons 
Commission  is 
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th) 


I.  Description 

The  rule  chan^i 
Rules  61  and  62 
NSCC's  Rules. 
NSCC  to  offer 
previously  offered 
wholly  owned  s 
proposing  to  stoi 
and  settlement 
clearance  and  se  tlement 
NSCC,  and  to  withdraw 
as  a  clearing  agei  icy 
substantially  sinii 
ISCC  rules  and 
62,  which  authorizes 
the  GCN  service 
ISCC  Rule  50;  N|CC 
authorizes  NSCC 
service,  is  based 
40;  and  NSCC 
service  data 
based  on  ISCC 

The  transfer  o 
transparent  to  current 
because  GCN 
NSCC  will  be 
the  services  pre\ 
and  will  be  offei  Bd 
terms  and  condi  ions 


anl 


pait 


programming  or 
will  be  required 
as  offered  by 
current  ISCC 
and  ILS  will  be 
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The  GCN 
centralizes  the 
international 


serv  ce 


0  lal  ( 


M5U.S.C.  78s(b)( 

''■  Securities  Exchai  ge 
(November  23. 1999] 

'  According  to  NS<JC, 
to  provide  intemati( 
services  through  a  si 
with  this  rule  filing, 
rule  change  to  withcjaw 
settlement  business 

■*  Currently  there  ; 
users  of  ILS. 

^  The  GCN  service 
Commission  in  199 
Release  No.  29841 
ISCC  subsequently 
procedures  for  GCN 
Addendum  E  to  ISO  ; 
Securities  Exchange 
(Februarv  16.  1995) 
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Act  Release  No.  42176 
64  FR  67364. 

.  it  is  no  longer  cost-effective 
clearance  and  settlement 
le  parate  company.  Concurrently 
iSCC  has  submitted  a  proposed 

from  the  clearance  and 
File  No.  SR-ISCC-99-01). 
e  thirty  users  of  GCN  and  three 

was  originally  approved  by  the 
55ecurities  Exchange  Act 
((Jctober  18,  1991).  56  FR  55960. 
iHed  its  processing 
hrough  the  addition  of 
s  Rules  and  Procedures. 
Act  Release  No.  35392 
B0FR1CM15. 


a  standardized  platform  to  communicate 
clearance,  settlement,  and  custody 
information.  GCN  will  allow  users, 
NSCC  members,  utilizing  standardized 
input  and  output  formats,  to  transmit 
data  to  NSCC  several  times  throughout 
the  day.  Upon  receipt,  NSCC  will 
validate  the  data  and,  if  accepted,  will 
translate  the  data  into  the  format  of 
specified  agent  banks  and  will  transmit 
the  data  to  agent  banks  where 
processing  will  occur  under  the  agent 
banks'  normal  terms,  conditions,  and 
operating  framework. 

The  ILS  facilitates  the  establishment 
of  links  with  foreign  financial 
institutions  ("FFIs").  ISCC  previously 
sponsored  accounts  at  the  Depository 
Trust  Company  ("DTC")  for  the  purpose 
of  providing  FFIs  with  custody  services 
for  their  U.S.  securities,^  Deliveries  and 
receives  of  securities  on  deposit  at  DTC, 
based  on  instructions  firom  the  FFI,  will 
occur  through  DTC  free  of  payment. 

ISCC  also  provides  facilities 
management  services  the  Emerging 
Markets  Clearing  Corporation.  In 
connection  with  ISCC's  deregistration  as 
a  clearing  agency,  these  services  will  be 
provided  by  NSCC. 

n.  Discussion 

Section  17A(b)(3)(F) '  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the  piompt 
and  accurate  clearance  and  settlement  of 
securities  transactions.  One  of  the 
primary  reasons  for  ISCC's  registration 
as  a  clearing  agency  was  to  enable  it  to 
provide  for  the  safe  and  efficient 
clearance  and  settlement  of 
international  securities.  Under  the  rule 
change  NSCC  will  offer  substantially 
similar  services  under  the  same  terms 
and  conditions  as  ISCC.  Because  NSCC 
will  continue  ISCC's  role  as  a  provider 
of  clearance  and  settlement  services  for 
international  securities  transactions,  the 
Commission  believes  that  NSCC's  rule 
change  is  consistent  with  NSCC's 
obligations  under  the  Act. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  will 
permit  NSCC  to  provide  GCN  and  ILS 
services  before  the  end  of  the  year. 

II.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 


rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particulcir  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Secfion  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-99-12)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-39  Filed  1-3-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42270;  File  No.  SR-NYSE- 
99-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  To  Amend  Paragraph 
902.02  of  the  Exchange's  Listed 
Company  Manual 

December  22,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
20,  1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
Paragraph  902.02  of  the  Exchange's    • 
Listed  Company  Manual  ("Manual"). 
Paragraph  902.2  contains  the  schedule 
of  current  listing  fees  for  companies 
listing  securities  on  the  Exchange. 


»ISCC  provided  ILS  since  its  inception  in  1989 
as  a  clearing  corporation. 
M5U.S.C.  §78q-l(b)(3)(F). 


»17CFR20O.3O-3(a)(12). 
•ISU.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
listed  company  fee  schedule,  set  forth  in 
Paragraph  902.02  of  the  Manual,  as  it 
applies  to  original  listing  fees. 
Specifically,  the  Exchange  seeks:  (1)  To 
delete  the  current  fee  cap  benchmark  of 
125  million  shares;  and  (2)  to 
implement  a  $500,000  fee  cap  in  its 
place  levied  on  shares  in  conjunction 
with  an  original  listing.  This  fee  cap 
includes  the  $36,800  special  charge  and 
encompasses  all  classes  of  securities. 
The  Exchange  represents  that  the 
proposed  rule  change  will  result  in  a 
reduction  of  the  maximum  initial  listing 
fee  for  companies  seeking  to  list  on  the 
NYSE.  3 

2.  Statutory  Basis 

The  NYSE  represents  that  the  basis  for 
the  proposed  rule  change  is  Section 
6(b)(4)  ■*  of  the  Act  which  requires  that 
an  Exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's     • 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the-Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-41  and  should  be 
submitted  by  January  25,  2000. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act.^  In 
particular,  the  Commission  finds  the 
proposal  is  consistent  with  Section 
6(b)(4)  ^  of  the  Act,  which  requires  that 
the  rules  of  an  exchange  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  Specifically,  the 
Commission  believes  that  the  proposal 
may  ease  the  financial  burden  for 
companies  seeking  to  list  on  the 
Exchange,  thus  facilitating  capital 
formation  and  furthering  competition 
among  the  Exchange  and  other  market 
centers. 

The  Commission  finds  good  cause  for 
approving  the  proposal  prior  to  the 
thirtieth  day  after  the  date  of  - 
publication  of  notice  thereof  in  the 


Federal  Register.  Accelerated  approval 
will  permit  companies  seeking  to  list  on 
the  NYSE  to  take  advantage  of  the 
Exchange's  reduction  in  initial  listing 
fees.  Accordingly,  the  Commission 
believes  that  good  cause  exists, 
consistent  with  Section  6(b)(5)  and 
Section  19(b)(2)  of  the  Act,^  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-NYSE-99- 
41)  is  hereby  approved  on  an       / 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-' 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  00-41  Filed  1-3-00;  8:45  am) 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  01/01-0055] 

Business  Achievement  Corporation; 
Notice  of  License  Surrender 

Notice  is  hereby  given  that  Business 
Achievement  Corporation  ("BAC"), 
1172  Beacon  Street.  Newton, 
Massachusetts  02461,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  BAC  was  licensed 
by  the  Small  Business  Administration 
on  May  8,  1963. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  27,  1999,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  28,  1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  00-71  Filed  1-3-00:  8:45  ami 

BILUNG  CODE  8025-01 -U 


■'Conversation  between  Catherine  R.  Kinney. 
Group  Executive  Vice  President,  NYSE,  and  Joseph 
P.  Corcoran,  Attorney,  Commission  on  December 
15,  1999. 

M5  U.S.C.  78f(b)(4). 


^Pursuant  to  Section  3(f)  of  the  Act,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

6  15  U.S.C.  78f(b)(4). 


'  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 
» 15  U.S.C.  78s(b)(2). 
»17CFR200.30-3(a)(12). 
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include  provisions  for  a  "qualified 
individual",  a  spill  management  team, 
and  contracted  response  resources. 
Contracted  response  resources  include 
arrangements  for  oil  spill  removal 
organizations  (OSROs),  salvage  and 
firefighting  companies,  and  emergency 
lightering  companies. 

As  part  of  our  review  process,  we 
maintain  an  electronic  database  that 
tracks  both  the  status  of  these  plans  as 
well  as  many  other  important  elements, 
such  as  the  contracted  response 
resources  listed  in  the  plan  for  each 
COTP  zone  where  a  vessel  operates.  We 
believe  that  it  is  important  for  Federal, 
State,  and  local  govenunents,  non- 
governmental organizations,  response 
organizations,  and  other  interested 
parties  within  the  general  public  to  have 
ready  access  to  this  pre-spill  planning 
information.  This  information  is  critical 
for  port  state  officials  who  are 
responsible  for  monitoring  activities 
wiUiin  their  jurisdictions,  as  well  as 
entities  responsible  for  planning 
response  activities  in  our  coastal  and 
riverine  communities. 

The  Coast  Guard  has  been  working  to 
make  this  information  available  to  the 
public.  In  1997,  we  developed  an 
Internet  website  for  disseminating 
important  vessel  response  plan  program 
information  [http://www.uscg.mil/vrp). 
A  portion  of  the  Internet  website 
provides  the  general  public  with  the 
status  of  each  plan's  approval  with 
respect  to  each  COTP  zone.  The 
information  available  to  the  general 
public  on  this  website  will  be  expemded 
to  include  other  important  data,  such  as 
identity  of  the  contracted  response 
resources  listed  for  each  COTP  zone 
included  in  a  plan. 

The  information  submitted  in  vessel 
response  plans  to  the  Coast  Guard  is 
covered  by  the  Freedom  of  Information 
Act  (FOIA),  applicable  regulations,  and 
Executive  Order  12,600.  Exemption  4, 
which  applies  to  information  submitted 
to  the  Govenunent  by  any  private 
person,  applies  here.  Exemption  4 
shields  from  release  confidential, 
commercial,  or  financial  information  if 
the  release  would  cause  substantial 
competitive  harm  to  the  submitter. 
Executive  Order  12,600  also  applies  and 
requires  that  before  any  executive 
agency  releases  information  to  which 
Exemption  4  would  apply,  it  must  give 
submitters  an  opportunity  to  show  that 
the  material  is  confidential,  commercial, 
or  financial  information  and,  if  released, 
would  cause  substantial  competitive 
harm  to  the  themselves.  In  accordance 
with  Executive  Order  12,600,  we 
published  a  "Predisclosure  Notice  and 
Request  for  Comment"  in  the  Federal 
Register  on  May  4,  1999,  announcing 


our  intentions  to  release  the  information 
on  the  Internet,  and  provided  the 
submitters  of  response  plan  information 
an  opportunity  to  comment. 

Discussion  of  Comments 

We  received  sixteen  written  letters  in 
response  to  the  "Predisclosure  Notice 
and  Request  for  Comment".  We  received 
many  comments  which  raised  valid 
concerns  regarding  the  sensitivity  of 
certain  information  contained  within 
the  plans.  We  agree  that  some  of  this 
information  contained  within  the  plans 
may  be  inappropriate  for  release  to  the 
general  public  on  the  Internet.  In 
response  to  these  comments,  we  have 
identified  areas  of  sensitive  information 
in  this  notice  and  have  restrained 
certain  portions  of  the  information  from 
being  released  to  the  public.  The 
following  section  summarizes  the 
comments  received  and  elaborates  on 
our  determinations  regarding  which 
information  contained  within  the  plans 
will  be  released  and  which  information 
will  be  withheld. 

Four  comments  stated  that  the 
response  plan  information  should  not  be 
released  because  it  could  be  misused  by 
terrorists  or  radical  protest  groups.  Two 
coimnents  specifically  stated  that  the 
ships  drawings  and  diagrams  contained 
within  the  response  plans  should  not  be 
released  because  they  may  be  used  by 
terrorists  or  radical  extremists.  We  are 
keenly  aware  of  the  need  to  protect 
people  and  property  from  the  unwanted 
actions  of  terrorist  or  extremist  groups. 
However,  we  disagree  with  the 
statement  that  the  release  of  some  vessel 
response  plan  information  will  facilitate 
such  actions.  The  information  to  be 
released  on  the  internet  does  not 
contain  technical  or  operational  details 
that  would  facilitate  the  plaiming  of 
such  terrorist-type  activities.  The  Coast 
Guard  does  agree  that  ship's  drawings 
and  diagrams  are  sensitive  in  nature. 
Ships  drawings  or  diagrams  of  any  type 
will  not  be  released  on  the  Internet. 

Five  comments  stated  that  the 
Response  plan  information  should  not  be 
released  because  it  will  meike  approved 
plan  formats  available  for  other 
companies  to  copy  free  of  charge.  We 
disagree.  Entire  plans  or  plcm  format 
information  will  not  be  released,  only 
data  tables  containing  specific  pieces  of 
information  contained  within  the  plan 
will  be  released  on  the  Internet. 

One  comment  stated  that  the  response 
plan  information  should  not  be  released 
because  worst  case  discharge  data  can 
be  equated  to  fuel  capacities'to  their 
vessels.  We  disagree.  The  worst  case 
discharge  (WCD)  data  does  not 
necessarily  equate  to  the  fuel  capacity 
for  a  vessel.  WCD  amoimts  for 
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secondary  carriers  equals  25%  of  fuel 
capacity  plus  cargo  tank  capacities.  The 
WCD  data  released  only  provides  a  total 
amount,  and  does  not  provide  a  specific 
breeikdown  of  cargo  or  fuel  tank 
capacities  that  would  be  needed  to 
determine  fuel  capacities  based  on  WQ) 
information. 

Ten  comments  stated  that  the  release 
of  phone  or  pager  numbers  for  qualified 
individuals  (QIs),  owners,  spill 
management  teams  (SMTs),  or  oil  spill 
removal  organizations  (OSROs),  is  an 
invasion  of  privacy,  and  will  clog 
communications  during  a  response.  We 
agree  with  these  comments.  Phone, 
pager,  and  fax  nmnbers  or  email 
addresses  listed  in  the  vessel  response 
plans  will  not  be  released  to  the  public. 
For  owners  or  listed  points  of  contact 
(POC)  for  a  plan,  only  the  corporate 
address  or  address  listed  for  the  plan 
preparer  will  be  released.  The  names  of 
company  employees  will  not  be 
released,  except  for  QIs,  or  when  the 
plan  POC  or  owner  listed  is  a  named 
individual  rather  than  a  corporate 
entity.  For  OSROs,  only  com{>any  names 
and  prescribed  coverage  scenarios 
(AMPD,  MMPD,  or  WCD)  will  be 
released.  Since  QI's  must  be  named 
individuals  in  the  plans  as  per  the 
regulations,  QI  neimes  will  be  released, 
but  no  personal  communication 
information  such  as  phone  numbers, 
faxes,  pagers,  home  addresses  or  emails 
will  be  released  in  connection  with  their 
designation  as  a  QI. 

One  comment  stated  that  response 
plan  information  should  not  be  released 
because  the  listing  of  designated  OSROs 
within  a  plan  will  create  controversy 
between  multiple  OSROs  listed  within  a 
plan.  We  disagree.  It  is  common 
industry  practice  for  planholders  to 
contract  or  list  more  than  one  OSRO 
within  a  plan  since  the  resoxuces  of 
multiple  OSROs  are  likely  to  mobilize 
during  a  response  to  a  large  spill.  The 
nature  of  the  contractual  relationship 
between  a  planholder  and  its  OSROs  or 
the  criteria  used  for  selecting  an  OSRO 
from  a  multiple  listing  of  OSROs  will 
not  be  released  on  the  Internet. 

Four  comments  stated  that  vessel 
names,  vessel  identification  numbers 
(VINs),  vessel  dimensions,  listed 
cargoes,  and  cargo  capacities  should  not 
be  released  because  the  release  of  this 
information  will  affect  their  ability  to 
compete  with  other  companies.  We 
agree  that  specific  cargo  information 
such  as  specific  product  names  or 
amounts  should  not  be  released.  Only 
the  generic  cargo  types  (groups  I-V), 
which  are  based  on  a  regulatory  range 
of  specific  gravity's  (important  for  the 
types  of  response  arrangements  that 
must  be  made),  and  the  WCD  amount 


for  the  vessel's  entire  cargo  will  be 
released.  Cargo  tank  capacities  or 
dimensions  will  not  be  released.  Vessel 
dimensions  (such  as  length  and  beam), 
vessel  name,  and  vessel  identification 
numbers  are  commonly  available  within 
the  public  domain  through  a  variety 
sources,  and  will  be  released  on  the 
Internet. 

Two  comments  stated  that  the 
response  plan  information  should  not  be 
released  because  the  release  of  OSRO 
data  will  upset  competition  between 
OSROs  and  create  price  increases  which 
will  negatively  impact  the  planholder. 
We  disagree.  Competition  and  the 
pricing  for  OSROs  will  be  driven  by 
market  forces.  Any  price  increases  for 
the  services  of  an  OSRO  that  may  occur 
as  a  result  of  new  information  becoming 
available  to  the  public  or  planholders  at 
large  will  not  be  limited  to  a  single 
submitter,  but  is  likely  to  apply  equally 
to  all  potential  planholders. 

Two  comments  stated  that  the     . 
response  plan  information  should  not  be 
released  because  the  terms  of 
contractual  information  is  proprietary. 
We  agree  that  the  terms  of  a  contractual 
relationship  between  the  OSRO  and  a 
planholder  may  be  proprietary  when  the 
release  of  financial  information  is 
disclosed.  For  this  reason,  the 
provisions  of  the  contracts  will  not  be 
released.  Only  the  name  of  a  provider 
and  the  response  coverage  to  be 
provided  (AMPD,  MMPD,  WCD)  will  be 
released.  No  financial  information  will 
be  released. 

One  comment  stated  that  response 
plan  information  should  not  be  released 
because  information  pertaining  to  vessel 
operations  and  operating  environments 
is  proprietary  and  will  affect  their 
ability  to  compete  with  other 
companies.  We  disagree.  Proprietary 
information  pertaining  to  precise  vessel 
routes,  operational  schedules,  or 
transfer  points  within  a  specific  port 
will  not  be  released.  The  designation  of 
generic  operating  environments  (i.e., 
rivers,  inland,  or  oceans  environments), 
however,  and  the  confirmation  of 
lightering  potential  for  each  COTP  zone 
approved  in  the  plan,  will  be  released. 
This  information  will  help  ensure  that 
the  types  of  OSROs  and  response 
coverage  provided  within  a  plan  are 
appropriate  for  the  vessel's  stated 
operations. 

One  comment  stated  that  the  response 
plan  information  should  not  be  released 
because  it  may  create  additional 
workloads  for  companies  who  must 
answer  inquiries  from  the  general  public 
regcirding  Uieir  response  plan.  We  agree 
that  the  release  of  plan  information  may 
generate  inquiries  from  the  general 
public  to  planholders  regarding  their 


response  plans.  Public  scrutiny  of  plans 
will  help  inform  the  public  and  help 
ensure  quality  assurance  within  the 
plan.  While  companies  may  receive 
public  inquiries,  there  is  no  obligation 
or  requirement  being  imposed  on  the 
planholder  to  respond,  and  all 
submitters  are  equally  subject  to 
receiving  such  inquiries.  Such  inquiries 
will  not  cause  substantial  competitive 
harm  to  the  submitter  of  a  plan. 
Two  comments  stated  that  the 
response  plan  information  should  not  be 
released  because  the  information 
released  on  the  Internet  may  be  out  of 
date.  We  disagree.  The  information  to  be 
released  on  the  Internet  will  have  real 
time  access  to  the  Coast  Guard's 
response  plan  tracking  database,  which 
is  updated  daily  as  plan  revisions  are 
received  and  processed.  The  data  will 
reflect  the  current  version  of  the  plans 
as  they  are  approved  by  the  Coast  Guard 
at  all  times. 

Discussion  of  Decision 

The  information  submitted  in  vessel 
response  plans  to  the  Coast  Guard  is 
covered  by  the  Freedom  of  Information 
Act  (FOLA),  applicable  regulations,  and 
Executive  Order  12,600.  Under  FOIA, 
information  must  be  disclosed  unless  it 
falls  within  one  of  the  statute's  listed 
exemptions.  Exemption  4  shields  from 
release  confidential,  commercial,  or 
financial  information  if  the  release 
would  cause  substantial  competitive 
harm  to  the  submitter.  Under  Executive 
Order  12,600  and  49  CFR  7.17,  we  must 
have  a  detailed  justification  that  shows 
the  likely  cause  of  substantial  harm  to 
a  submitter's  present  or  future 
competitive  position,  in  order  to 
withhold  such  information. 

We  have  reviewed  the  comments 
submitted  to  the  docket  and.  except  as 
discussed  in  this  notice,  have 
determined  that  none  of  the  objections 
raised  have  sufficiently  shown  that  the 
release  of  this  information  would  cause 
the  submitters  to  suffer  substantial 
competitive  harm.  We  have  determined 
that  there  is  no  substantial  prohibition 
to  the  release  of  the  VRP  data,  as 
described  in  this  notice,  on  the  Internet. 
We  have  taken  a  hard  look  at  the 
objections  raised,  and  addressed  each 
concern,  to  ensiu"e  that  sensitive 
response  plan  information  will  not  be 
released. 

The  following  general  categories  of 
response  plan  information  will  be 
available  to  the  general  public  via  the 
Internet:  (1)  Owner  name;  (2)  operator 
name;  (3)  point  of  contact  information 
for  owner/operator  (addresses  only);  (4) 
point  of  contact  information  for  plan 
preparer  (address  only);  (5)  date  of  last 
plan  update;  (6)  plan  approval  status;  (7) 


316 


Federal  Register /Vol.  65,  No.  2 /Tuesday,  January  4.  2000 /Notices 


plan  approval  d  ite;  (8)  plan  expiration 
date;  (9)  plan  id  sntification  number; 
(10)  vessel  namn;  (11)  vessel 
identification  number;  (12)  vessel  flag; 
(13)  vessel  type  (14)  hull  configuration; 
(15)  vessel  length;  (16)  cargo  types 
(generic  cargo  g  oups  based  on  specific 
gravity  only,  i.e  Groups  I-V);  (17) 
primary  or  seco  idary  carrier 
designation;  (Ifll  worst  case  discharge 
amount;  (19)  qudified  individuals 
(name  and  com]  )any  only);  (20)  oil  spill 
removal  organia  ations  (company  name 
and  level  of  response  only);  (21)  other 
contracted  resources;  (22)  alternate 
compliance  agn  ements;  (23) 
navigational  restrictions;  and  (24) 
operating  envirt  inments  (generic 
operating  areas  )nly,  i.e.  offshore, 
nearshore,  inlar  d,  rivers  &  canals.  Great 
Lakes). 

All  submitter  i  who  responded  with 
comments  to  thi !  "Predisclosiu^  Notice 
and  Request  for  Comment"  have  been 
notified  by  writ  en  letter  of  our  decision 
to  release  their  nformation  on  the 
Internet.  Executive  Order  12.600 
provides  that  b<  fore  a  release  of  any 
information  to  \  /hich  Exemption  4 
might  apply,  if  ihe  submitters' 
assertions  of  coi  ifidentiality  or  harm  are 
not  accepted,  tli  e  release  must  be 
delayed  long  eri  ough  to  allow  submitters 
a  reasonable  op  jortunity  to  obtain  a 
court  order  prei  enting  the  release.  The 
VRP  informatio  i,  as  described  in  this 
notice,  is  sched  jled  for  release  on  or 
about  February  1,  2000. 

Dated:  Decemb  t  27,  1999. 
I.P.  High, 

Acting  Assistant  I  'ommandant  for  Marine 
Safety  and  Envirc  nmental  Protection. 
[FR  Doc.  00-33  F  led  1-3-00;  8:45  am] 
BILUNG  CODE  4910-  S-U 


DEPARTMENT 


OF  TRANSPORTATION 


Federal  Aviation  Administration 


Notice  of  Inten 
To  Impose  and 
Facility  Charge 
Oakland 
CA 


To  Rule  on  Application 
Use  a  Passenger 
(PFC)  at  Metropolitan 
International  Airport,  Oakland, 


agency:  Federa  1 
Administration 
action:  Notice 
Application. 


Aviation 
(FAA),  DOT. 
)f  Intent  to  Rule  on 


summary:  The 
invites  public 
application  to 
revenue  from  a 
Oakland 
provisions  of 
Capacity  Expai 
IX  of  the 


AA  proposes  to  rule  and 
c  omment  on  the 
i  mpose  and  use  the 
PFC  at  Metropolitan 
International  Airport  under  the 
Aviation  Safety  and 
sion  Act  of  1990  (Title 
Omnibus  Budget 


tie 


Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  3,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210.  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Steven  J.  Grossman, 
Director  of  Aviation  of  the  Port  of 
Oakland,  at  the  following  address:  530 
Water  Street,  Oakland,  CA  94604.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  Port  of 
Oakland  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  Airports  District  Office,  831 
Mitten  Road,  Room  210,  Burlingame, 
CA  94010-1303,  Telephone:  (650)  876- 
2806.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fi'om  a  PFC  at 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  December  14,  1999.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Port  of  Oakland  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  16,  2000. 
The  following  is  a  brief  overview  of  the 
impose  and  use  application  number  00— 
09-C-OO-OAK: 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1,  2000. 

Estimated  charge  expiration  date: 
January  1,  2003. 

To^oy  estimated  PFC  revenue: 
$38,459,000. 

Brief  description  of  the  impose  and 
use  projects:  Electronic  Key  Security 
System,  Telecommunication 
Infrastructiue  Program,  Improve  Sewer 


System  for  Terminal  1 ,  Airport  Radio 
System,  Taxiway  Tango  Reconstruction, 
Airfield  Lighting  Improvement  Program, 
Airfield  Master  Plan,  Runway  11/29 
Conduit  and  Lighting  Project,  Purchase 
New  Airport  Rescue  and  Firefighting 
(AAFF)  Vehicle,  Emergency  Operations 
Center  in  ARFF  Building,  Taxiway 
Charlie  Pavement  Improvements, 
Overlay  Runway  9L/27R,  Install 
Taxiway  Edge  Lights  on  K,  L,  M,  N,  P, 
&  Q,  and  Install  Lighting  on  Ramp. 

Brief  description  of  impose  only 
projects:  Water  Pollution  Control 
Facility  and  Ground  Run-up  Enclosure. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31  and  Commuters  or  Small 
Certificated  Air  Carriers  filing  DOT 
Form  298-C  Tl  and  El. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER  • 

INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Port  of  Oakland. 

Issued  in  Hawthorne,  California,  on 
December  14,  1999. 
Herman  C.  Bliss, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  00-95  Filed  01-03-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

TSO-C140:  Aerospace  Fuel,  Engine 
Oil,  and  Hydraulic  Fluid  Hose 
Assemblies 

agency:  Federal  Aviation 
Administration,  (DOT). 

ACTION:  Notice  of  availability  for  public 
comment. 

SUMMARY:  This  notice  announces  the 
availability  of,  and  requests  comments 
on,  a  proposed  Technical  Standard 
,  Order  (TSO)  pertaining  to  minimum 
performance  standards  and  fire 
resistance  standards  that  hose 
assemblies,  commonly  used  in 
aerospace  fuel,  engine  oil,  and  hydraulic 
fluid  systems,  must  meet  to  be 
identified  with  the  TSO-C140  marking. 

DATES:  Comments  must  be  received  on 
or  before  March  31,  2000. 
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ADDRESSES:  Send  all  comments  on  the 
proposed  Technical  Standard  Order  to: 
Airworthiness  Programs  Branch,  AFS- 
610,  Regulatory  Support  Division,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  P.O.  Box  26460, 
Oklahoma  City,  OK  73125-0460,  or 
deliver  comments  to:  Federal  Aviation 
Administration,  Mike  Monroney 
Aeronautical  Center,  ARB  Room  304A, 
6500  S.  MacArthur  Boulevard, 
Oklahoma  City,  OK  73169.  Comments 
must  identify  the  TSO  file  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Brown,  Airworthiness  Programs  Branch, 
AFS-610,  Regulatory  Support  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  P.O.  Box 
26460,  Oklahoma  City,  OK  73125-0460, 
Telephone  No.  (405)  954-6915  or  FAX 
No.  (405)  954-4104. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  argiunents,  as  they  desire 
to  the  address  specified.  Comments 
received  on  the  proposed  Technical 
Standard  Order  may  be  examined, 
before  and  after  the  comment  closing 
date,  in  ARB  Room  304A,  Mike 
Mom-oney  Aeronautical  Center,  6500  S. 
MacArthur  Boulevard,  Oklahoma  City, 
OK  73169,  weekdays,  except  Federal 
holidays,  between  8:00  a.m.  and  4:00 
p.m.  All  commimications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  of  the  Aircraft  Certification 
Service  before  issuing  the  final  TSO. 

Background 

Ciurent  TSO-C53a,  "Fuel  and  Engine 
Oil  System  Hose  Assemblies,"  and 
TSO-C75,  "Hydraulic  Hose 
Assemblies,"  were  issued  in  the  early 
1960s  and  have  not  been  updated  or 
revised  to  reflect  the  use  of  new 
materials  and  manufactiu-ing  methods. 
Proposed  TSO-C140  would  clearly 
define  and  identify  improved  materials 
and  hose  designs  that  would  satisfy  the 
service  parameters  for  flexible  hose 
assemblies  used  in  current  aviation 
applications.  The  standards  of  TSO- 
C140  would  apply  to  any  model  of 
aerospace  fuel,  engine  oil,  or  hydraulic 
fluid  hose  assembly  for  which  a  TSO 
application  is  submitted  after  the 
effective  date  of  the  TSO. 

Revision  B  of  the  Society  of 
Automotive  Engineers,  Inc.  (SAE) 
Aerospace  Standard  Docmnent  No.  150 
(AS150  REV  B),  "Hose  Assembly.  Type 
Classifications  of,  Basic  Performance 
and  Fire  Resistance,"  is  referenced  in 


proposed  TSO-C140  to  establish 
performance  standards  and  test 
conditions  for  hose  assemblies. 
Representative  samples  of  fire  resistant 
and  fireproof  hose  assemblies  would  be 
required  to  meet  the  test  conditions 
specified  in  SAE  AS1055  REV  D.  "Fire 
Testing  of  Flexible  Hose.  Tube 
Assemblies,  Coils,  Fittings,  and  Similar 
System  Components." 

Hose  assemblies  ciurently  approved  ^ 
under  a  TSO-C53a  or  TSO-C75 
authorization  could  continue  to  be 
manufactured  under  the  provisions  of 
their  original  approval.  Per  14  CFR 
§21.61 1(b),  any  major  design  change  to 
a  hose  assembly  previously  approved 
under  TSO-C53a  or  TSO-C75  would 
require  a  new  authorization  under  the 
proposed  TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C140 
may  be  electronically  obtained  via  the 
Internet  (http:/www. faa.gov/avT/air/ 
airlOO/lOOhome.htm)  or  requested  from 
the  FAA  office  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Copies  of  AS150 
REV  B,  AS1055  REV  D,  and  other  SAE 
dociunents  referenced  in  AS150  REV  B 
may  be  purchased  by  mail  from  the 
Society  of  Automotive  Engineers  Inc., 
400  Commonwealth  Drive,  Warrendale, 
PA  15096;  by  phone  at  (724)  776-4970; 
or  by  FAX  at  (724)  776-0790.  Computer 
users  with  Internet  access  may  place  an 
order  at  Internet  browser  address:  http:/ 
/www.sae.org/products/standards/ 
stdsinfo/standard .  htm . 

Issued  in  Washington,  DC  on  December  17, 
1999. 

James  C.  Jones, 

Manager,  Aircraft  Engineering  Division, 

Aircraft  Certification  Service. 

[FR  Doc.  00-96  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957r  Notice  17] 

Notice  of  Extension  of  Existing 
information  Collection 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Request  for  0MB  approval  and 
public  comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  the  Research  and 
Special  Programs  Administration's 
(RSPA)  published  its  intention  to  renew 
an  existing  information  collection  in 
support  of  the  Office  of  Pipeline  Safety 
(OPS)  for  Management  Information 


System  (MIS)  Standardized  Data 
Collection  and  Reporting  of  Drug 
Testing  Materials  (October  22,  1999.  64 
FR  57183).  No  comments  were  received. 
The  purpose  of  this  notice  is  to  allow 
the  public  an  additional  30  days  from 
the  date  of  this  notice  to  send  in  their 
comments. 

RSPA  believes  that  its  drug  testing 
requirements  are  an  important  tool  for 
operators  to  monitor  drug  usage  in  the 
industry.  RSPA  has  found  that  drug  use 
in  the  pipeline  industry  is  less  than  1% 
of  employees. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  3.  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Conunents  should  identify 
the  docket  number  of  this  notice,  RSPA- 
98—4957.  and  be  mailed  directly  to 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  ATTN:  RSPA 
Desk  Officer,  726  Jackson  Place,  NW., 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590,  (202)  366- 
6205  or  by  electronic  mail  at 
marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Management  Information 
System  (MIS)  Standardized  Data 
Collection  and  Reporting  of  Drug 
Testing  Materials. 

OMB  Number:  2137-0579. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Drug  abuse  is  a  major 
societal  problem  and  it  is  reasonable  to 
assume  the  problem  exists  in  the 
pipeline  industry  as  it  does  in  society  as 
a  whole.  The  potential  harmful  effect  of 
drug  abuse  on  safe  pipeline  operations 
warrants  imposing  comprehensive  drug 
testing  regulations  on  the  pipeline 
industry.  These  rules  are  found  in  49 
CFR  199.  These  regidations  require 
annual  information  collection  of  the 
results  of  the  drug  testing  program. 

Respondents:  Pipeline  operators. 

Estimated  Number  of  Respondents: 
2,419. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  8,264. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility, 
Plaza  401.  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday 
except  Federal  holidays.  They  also  can 
be  viewed  over  the  Internet  at  http:// 
dms.dot.gov. 
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invited  on:  (a)  The 
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DEPARTMENT  lOF  TRANSPORTATION 
Surface  Transdortation  Board 

[STB  Finance  Do:ket  No.  33842] 

Canadian  National  Railway  Company, 
Grand  Trunk  Vwestern  Railroad 
Incorporated,  ijiinois  Central  Railroad 
Company,  Burlington  Northern  Santa 
Fe  Corporation!,  and  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company — Coi  nmon  Control 


AGENCY:  Surfac  i 

ACTION:  Decisio  i 
preBling  notificjation 


Norh 


summary:  Purs 
Burlington 
Corporation 
Burlington 
Railway  Comp 
Canadian 
(CNR).  Grand 
Incorporated 
Railroad  Comp 
the  Surface 
(Board)  of  their 
application  ' 
authorization 
and  49  CFR  pai  I 
transaction  -• 
the  BNSF/CN 


I  BNSFC  and 
as  BNSF. 

-CNR.GTW. 
asCN. 

• BNSF  and  CN 
applicants. 

■•A  major  transaction 
11323  involving  th 
more  Class  I  railro^ls 


Transportation  Board. 
No.  1;  Notice  of 


antto49CFRll80.4|b), 
ern  Santa  Fe 
(BljJSFC)  and  The 
Northern  and  Santa  Fe 
(BNSFR),'  and 
Naticiial  Railway  Company 
T  runk  Western  Railroad 
(C  TW).  and  Illinois  Central 
iny  (IC),-  have  notified 
Tra  isportation  Board 
intention  to  file  an 
sefeking  Board 
utider  49  U.S.C.  11323-25 

1180  for  a  "major"     " 
(hfereinafter  referred  to  as 
t  ansaction)  under  which 


BN$FR  are  referred  to  collectively 
and|lC  are  referred  to  collectively 
referred  to  coUectivelv  as 


is  one  under  49  U.S.C. 
merger  or  control  of  two  or 


BNSF  and  CN  would  be  brought  under 
common  control. 

ADDRESSES:  An  original  and  25  copies  of 
all  documents  ^  filed  in  this  proceeding 
must  refer  to  STB  Finance  Docket  No. 
33842  and  must  be  sent  to  the  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit,  ATTN: 
STB  Finance  Docket  No.  33842,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
document  filed  in  this  proceeding  must 
be  sent  to  the  Administrative  Law  Judge 
(ALJ)  who  will  be  assigned  to  entertain 
and  rule  upon  all  disputes  concerning 
discovery  in  this  proceeding,  and  to 
each  of  applicants'  representatives:  (1) 
Erika  Z.  Jones,  MAYER.  BROWN  & 
PLATT,  1909  K  Street,  N.W., 
Washington,  DC  20006-1101 
(representing  BNSF);  and  (2)  Paul  A. 
Cunningham,  HARKINS 
CUNNINGHAM,  801  Pennsylvania 
Avenue,  N.W.,  Suite  600,  Washington, 
DC  20004-2664  (representing  CN). 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr.  (202)  565-1613.  [TDD  for  the 
hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  In  the 
notice  of  intent  (BN/CN-1)  filed 
December  20,  1999,  applicants  have 
advised  that,  on  December  18,  1999, 
BNSFC  and  CNR  entered  into  a 
Combination  Agreement,  a  Plan  of 
Arrangement,  a  Co-Operation 
Agreement,  and  a  Voting  and  Exchange 
Trust  Agreement  (VETA),  under  which, 
subject  to  Board  authorization  and  other 
conditions:  (1)  BNSFC  will  become  a 
wholly  owned  subsidiary  of  a  new 
parent  company  named  North  American 
Railways,  Inc.  (NAR),  which  will  also 
acquire  (in  addition  to  its  100%  interest 
in  BNSFC)  all  of  the  equity  in  CNR*  and 
a  10.1%  voting  right  in  CNR;  (2)  BNSFC 
shareholders  will  receive,  for  each  share 
of  their  BNSFC  common  stock,  a 
"stapled"  unit  consisting  of  one  share  of 
NAR  common  stock  plus  one  share  of 
CNR  voting  stock;  (3)  CNR  shareholders 
will  receive,  for  each  share  of  their  CNR 
common  stock,  1.05  "stapled"  units, 
each  consisting  of,  at  the  option  of  the 
holder,  either  (a)  one  share  of  NAR 
common  stock  plus  one  share  of  CNR 
voting  stock,  or  (b)  one  share  of  CNR 
nonvoting  exchangeable  preferred  stock 
(exchangeable  at  the  option  of  the 
holder  into  one  share  of  NAR  common 
stock)  plus  one  share  of  CNR  voting 
stock; '  (4)  NAR  will  receive  100%  of 


'  In  addition,  parties  must  submit  electronic 
copies,  which  we  discuss  in  detail  further  below. 

^  Applicants  have  advised  that  only  NAR  will 
have  a  common  equity  interest  in  CNR. 

^Applicants  have  advised:  that  the  exchangeable 
preferred  shares  are  expected  to  be  attractive  to 
Canadian  residents  because  such  shares  will  permit 
such  residents,  among  other  things,  to  defer 


CNR's  limited  voting  equity  shares, 
entitling  NAR,  as  the  holder,  to  a  vote 
equal  to  10.1%  of  the  total  number  of 
votes  to  be  cast  by  the  holders  of  CNR's 
outstanding  voting  shares;  "*  and  (5)  The 
Trust  Company  of  the  Bank  of  Montreal, 
as  trustee  under  the  VETA,  will  receive 
NAR's  special  voting  share  entitling  the 
trustee  to  a  number  of  votes  at  NAR's 
shareholder  meetings  equal  to  the 
number  of  outstanding  shares  of  CNR's 
exchangeable  preferred  stock.  "^ 
Applicants  have  further  advised:  that 
NAR,  BNSF,  and  CN  will  be  operated 
under  the  direction  of  the  boards  of 
directors  of  NAR  and  CNR,  which  will 
be  identical  after  closing  of  the  BNSF/ 
CN  transaction;  that  NAR's  Chairman 
and  its  Chief  Executive,  Chief 
Operating,  and  Chief  Financial  Officers 
will  serve  in  those  same  capacities  at 
CNR;  that  NAR  and  CNR  will  have,  at 
all  times,  the  same  shareholder  base; 
that  the  NAR/CNR  stapled  units  will 
continue  to  be  publicly  traded;  and  that 
each  stapled  unit  will  have  the  same 
voting  power  and  economic  interest  in 
the  combined  enterprise.'" 

Major  Transaction  Status 

The  Board  finds  that  the  BNSF/CN 
transaction  is  a  "major  transaction,"  as 
defined  at  49  CFR  1180.2(a),  because,  if 
implemented,  it  will  bring  under 
common  control  the  Class  I  railroad 
now  controlled  by  BNSFC  (BNSFR)  and 
the  Class  I  railroads  now  controlled  by 
CNR  (GTW  and  IC).  The  BNSF/CN 


taxation;  that,  since  the  exchange,  but  not  the 
receipt,  of  these  shares  will  be  taxable  for  Canadian 
tax  purposes,  the  holders  will  in  effect  be  given  a 
choice  as  to  whether,  when,  and  to  what  extent  they 
will  exchange  their  CNR  exchangeable  preferred 
shares  for  NAR  common  shares;  and  that,  by 
comparison,  U.S.  residents  would  be  expected  to 
elect  to  receive  the  NAR  common  stock  at  the  outset 
because,  under  U.S.  tax  laws,  such  receipt  will  be 
essentially  nontaxable  to  U.S.  residents  for  federal 
income  tax  purposes  and,  on  an  ongoing  basis,  will 
not  be  subject  to  Canadian  withholding  tax. 
Applicants  have  further  advised  that  the  dividend 
rights  of  the  holders  of  CNR's  exchangeable 
preferred  shares  will  be  maintained  in  economic 
paritv  with  the  dividend  rights  of  the  holders  of 
NAR's  common  shares. 

»  Applicants  have  advised  that  NAR's  10.1% 
voting  right  in  CNR  will  permit  NAR  to  claim 
foreign  tax  credits  for  federal  income  tax  purposes 
with  respect  to  Canadian  income  taxes  payable  by 
CNR.  which  will  reduce  the  federal  income  taxes 
payable  by  NAR  with  respect  to  dividends  and 
other  income  received  by  NAR  from  CNR. 

''  Applicants  have  advised:  that  the  holders  of 
CNR's  exchangeable  preferred  shares  will  direct  the 
trustee  as  to  the  voting  of  the  NAR  special  voting 
share;  and  that  this  arrangement  will  give  them  the 
same  vote  at  NAR  shareholder  meetings  as  if  they 
were  the  direct  owners  of  NAR  common  shares. 

'"Applicants  have  advised  that,  as  respects  the 
"stapled"  units  that  will  be  received  by  BNSFC 
shareholders  and  also  as  respects  the  "stapled" 
units  that  will  be  received  by  CNR  shareholders,  the 
term  "stapled"  is  intended  to  mean  that  the  shares 
in  each  such  unit  are  "stapled"  together  and  caimot 
be  traded  or  otherwise  disposed  of  separately. 
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application  must  therefore,  except  as 
modified  by  advance  waiver,  conform  to 
the  49  CFR  part  1180  requirements 
applicable  to  major  transactions. 

Impact  Analysis  Base  Year 

Applicants  have  indicated  that  they 
will  use  the  year  1998  as  the  base  year 
for  purposes  of  the  impact  analysis  to  be 
filed  in  their  application. 

Application  Filing  Date 

Applicants  have  indicated  that  they 
anticipate  filing  their  application  on  or 
after  the  90  days  after  December  20, 
1999.  See  49  CFR  1180.4(b)(1)  (this 
provision  provides,  in  essence,  that  an 
application  respecting  a  major 
transaction  must  be  filed  between  3  and 
6  months  after  the  filing  of  the  prefiling 
notification). 

Administrative  Law  fudge 

As  in  past  proceedings,  an 
Administrative  Law  Judge  will  be 
assigned  to  entertain  and  rule  upon  all 
disputes  concerning  discovery  in  this 
proceeding. 

Protective  Order;  Procedural  Schedule 

As  in  past  proceedings,  applicants 
will  be  expected  to  submit:  a  draft 
version  of  a  protective  order  to  govern 
the  production  of  material  regarded  as 
either  "confidential"  or  "highly 
confidential"  (as  those  terms  have  been 
used  in  past  proceedings);  and  a 
proposed  procediu'al  schedule  to  govern 
the  processing  of  the  BNSF/CN 
application. 

Electronic  Submissions 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  parties  must  also 
submit,  on  diskettes  (3.5-inch  IBM- 
compatible  floppies)  or  compact  discs, 
one  electronic  copy  of  each  such 
document  [e.g.,  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence)."  Textual 
materials  must  be  in,  or  convertible  by 
and  into,  WordPerfect  7.0.  Spreadsheets 
must  be  in  some  version  of  Lotus,  Excel, 
or  Quattro  Pro.  Each  diskette  or  compact 
disc  should  be  clearly  labeled  with  the 
identification  acronym  and  number  of 
the  corresponding  paper  document,  see 
49  CFR  1180.4(a)(2),  and  a  copy  of  such 


"  The  results  derived  from  electronic 
workpapers  must  be  reproducible,  i.e.,  all 
underlying  data  bases,  computer  programs 
(FORTRAN,  COBOL,  C++,  etc.]  and  electronic 
spreadsheets  must  be  submitted  in  evidence. 
Program  flows  and  logic  trails  must  also  be 
included.  Computer  programs  must  be  submitted  in 
both  source  code  and  executable  modules. 
Electronic  spreadsheets  must  be  executable  and  all 
cell  inputs  must  be  documented. 


diskette  or  compact  disc  should  be 
provided  to  any  other  party  upon 
request.  The  data  contained  on  the 
diskettes  or  compact  discs  submitted  to 
the  Board  may  be  submitted  imder  seal 
(to  the  extent  that  the  corresponding 
paper  copies  can  be  submitted  under 
seal  pursuant  to  the  protective  order 
that  will  be  entered  in  this  proceeding), 
and  will  be  for  the  exclusive  use  of  the 
Board  employees  reviewing  substantive 
and/or  procedural  matters  in  this 
proceeding.  The  flexibility  provided  by 
such  computer  data  is  necessary  for 
efficient  review  of  these  materials  by  the 
Board  and  its  staff.  '^ 

Downstream  Effects  and  Service  Issues 

In  the  past  several  years,  the  leading 
North  American  railroads  have 
undertaken  a  series  of  major 
transactions  that,  when  taken  together, 
have  dramatically  reconfigiu-ed  the 
entire  North  American  Railroad 
industry.  This  process  has  proved  not  to 
be  an  easy  one,  as  evidenced  by  the 
significant  and  ongoing  adjustments 
required  by  railroads,  shippers,  and  rail 
employees  as  the  implementation 
process  for  those  transactions  continues. 

The  BNSF/CN  transaction,  if 
approved  and  implemented,  may  trigger 
yet  another  full  round  of  major 
transactions,  as  other  railroads  seek  to 
position  themselves  and  their  customers 
to  meet  the  competitive  effects  of  a 
unified  BNSF/CN. ''  The  "one  case  at  a 
time"  rule,  49  CFR  1180.1(g),  provides 
that  in  a  major  transaction  proceeding, 
"consideration  will  be  limited  to  the 
impacts  of  transactions  which  have 
already  been  approved  and  are, 
therefore,  reasonably  certain  to  occur." 
However,  given  the  competitive 
responses  that  can  be  expected  of  other 
railroads,  we  will  waive,  on  our  own 
motion,  the  rule  set  out  in  49  CFR 
1180.1(g),  so  that  applicants  and  other 
interested  persons  can  submit,  and  the 
Board  can  consider,  evidence  respecting 
the  "cumulative  impacts  and  crossover 
effects."  that  are  likely  to  occur  in  the 
wake  of  a  BNSF/CN  transaction. 
Similarly,  parties  should  address  the 
effect  of  the  proposed  transaction  and 
any  likely  subsequent  transactions,  that 
would  produce  further  significant 
consolidation  in  the  industry,  upon  the 
statutory  goals  embodied  in  49  U.S.C. 
10101,  with  particular  attention  to  those 
aimed  at  fostering  sound  and 


competitive  economic  conditions  in  the 
U.S.  railroad  industry. ''' 

Furthermore,  as  noted.  North 
American  railroads,  together  with  their 
customers  and  employees,  have  not  yet 
fully  adjusted  to  the  recent  wave  of 
major  rail  transactions.  Given  our  recent 
experience  with  post-merger  rail  service 
disruptions,  we  expect  applicants  and 
other  interested  persoiis  to  submit 
evidence  respecting  the  likely  effects  on 
rail  service  of  any  action  we  may  take, 
considering  again  the  statutory  goals 
cited  above. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  December  27, 1999. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Clyburn,  and  Commissioner 
Burkes. 

VemoD  A.  Williams, 

Secretary. 

[FR  Doc.  00-105  Filed  1-3-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33388  (Sub-No. 
90)]' 

CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/Agreements 
— Conrail  Inc.  and  Consolidated  Rail 
Corporation  (Buffalo  Rate  Study) 

action:  Decision  No.  2;  Extension  of 
Deadlines  Applicable  to  the  First  Phase 
of  the  Buffalo  Rate  Study. 

SUMMARY:  In  Decision  No.  1.  which  was 
served  December  15,  1999,  and 
published  in  the  Federal  Register  on 
December  20,  1999  (at  64  FR  71188).  the 
Board  initiated  a  3-year  study  (the 
Buffalo  Rate  Study)  to  examine  linehaul 
and  switching  rates  for  rail  movements 
into  and  out  of  the  State  of  New  York's 
Buffalo  area.  By  petition  filed  December 
23.  1999,  CSX  Corporation  and  CSX 
Transportation,  Inc.  (collectively,  CSX) 
and  Norfolk  Southern  Corporation  and 
Norfolk  Southern  Railway  Company 
(collectively,  NS)  have  requested  that 
each  of  the  respective  due  dates  for  the 
first  phase  (also  referred  to  as  the  initial 


'-  The  electronic  submission  requirements  set 
forth  in  this  decision  supersede,  for  the  purposes 
of  this  proceeding,  the  otherwise  applicable 
electronic  submission  requirements  set  forth  in  our 
regulations.  Sep  49  CFR  1104.3(a]. 

"  Indeed,  the  most  recent  round  of  major  mergers 
began  with  the  consolidation  of  the  "Burlington 
Northern"  and  "Santa  Fe"  systems. 


'-■  Of  course,  we  also  expect  applicants  to  address 
the  statutory  criteria  set  forth  in  49  U.S.C.  11324. 
including  the  effect  on  competition  among  rail 
carriers  in  the  national  rail  system. 

'  A  copy  of  this  decision  is  being  served  on  all 
persons  designated  as  FOR.  MOC.  or  GOV  on  the 
service  list  in  STB  Finance  Docket  No.  33388. 
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6-month  review  of  the  Buffalo  Rate 
Study  be  extend  )d  for  a  period  of  four 
weeks.  In  this  df  cision,  the  Board  is 
extending  the  d\  e  dates  apphcable  to 
the  first  phase  o  the  Buffalo  Rate  Study. 
dates:  For  the  ii  itial  6-month  review 
(also  referred  to  is  the  first  phase),  the 
carriers"  rail  100 '/o  waybill  files  for  the 
period  beginnin  ;  June  1,  1997,  and 
ending  Novemb  r  30,  1999.  should  be 
made  available  t  J  all  interested  parties 
and  to  Board  sta  f  by  January  27,  2000. 
CSX  and  NS  con  iprehensive  filings  are 
due  by  February  1 1 .  2000;  comments 
from  other  partids  are  due  by  March  13, 
2000;  and  CSX  and  NS  replies  to 
comments  are  due  by  March  28,  2000. 

For  the  first  fu  11-year  review,  the 
carriers'  rail  100  yo  waybill  files  for  the 
period  ending  V  ay  31,  2000,  should  be 
made  available  t  a  all  interested  parties 
and  to  Board  sta  ff  by  June  30,  2000.  CSX 
and  NS  comprel  ensive  filings  are  due 
by  July  14.  2000  comments  from  all 
interested  partie  s  are  due  by  August  14. 
2000;  and  CSX  a  nd  NS  replies  to 
comments  are  d  le  by  August  29.  2000. 
(The  dates  appli  :able  to  the  first  full- 
year  review  havi !  not  been  changed;  they 
are  noted  here  s  mply  for  ease  of 
reference.) 

ADDRESSES:  An  original  and  25  copies  of 
all  documents  n  ust  refer  to  STB 
Finance  Docket  ^Jo.  33388  (Sub-No.  90) 
and  must  be  sent  to:  Surface 
Transportation  1  loard,  Office  of  the 
Secretary.  Case  i  Control  Unit.  Attn:  STB 
Finance  Docket  Mo.  33388  (Sub-No.  90), 
1925  K  Street,  N  .W.,  Washington,  DC 
20423-0001.  In  addition,  one  copy  of  all 
documents  in  tt  is  proceeding  must  be 
sent  to  each  rep  esentative:  (1)  Dennis 
G.  Lyons,  Esq.,  ilmold  &  Porter,  555 
12th  Street,  N.W  ..  Washington,  DC 
20004-1202  (representing  CSX);  and  (2) 
Richard  A.  Alle  i,  Esq.,  Zuckert,  Scoutt 
&  Rasenberger,  1  .LP,  888  17th  Street. 
N.W..  Washingt  m,  DC  20006-3939 
(representing  NS). 

In  addition  to  submitting  an  original 
and  25  copies  o  all  paper  documents 
filed  with  the  B  )ard,  parties  also  must 
submit,  on  3.5-iich  IBM-compatible 
floppy  diskettes  (disks)  or  compact  discs 
(CDs),  copies  of  all  pleadings  and 
attachments  (e.j .,  textual  materials, 
electronic  work  lapers,  data  bases  and 
spreadsheets  us  jd  to  develop 
quantitative  evi  ience)  and  must  clearly 
label  pleadings  md  attachments  and 
corresponding  c  omputer  diskettes  with 
an  identificatioi  i  acronym  and  pleading 
number.  Textua  I  materials  must  be  in, 
or  convertible  h  y  and  into,  WordPerfect 
7.0.  Electronic  ;  preadsheets  must  be  in 
some  version  o:  Lotus,  Excel,  or  Quattro 
Pro.  Parties  ma    individually  seek  a 
waiver  from  the  disk-CD  requirement. 


FOR  FURTHER  INFORMATION,  CONTACT: 

Michael  A.  Redisch.  (202)  565-1544. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  In  their 
peUtion  (designated  CSX/NS-220)  filed 
December  23,  1999,  CSX  and  NS  have 
explained  that  extension  of  the  first 
phase  deadlines  is  necessary  to  assure 
the  orderly  and  efficient  production  of 
the  waybill  data  called  for  in  Decision 
No.  1.  CSX  and  NS  contend,  in  essence, 
that,  in  view  of  other  year-end  tasks, 
and  considering  the  substantial  data 
processing  required  to  produce  the 
relevant  waybill  records,  production  of 
the  required  waybill  data  by  December 
30.  1999  (the  date  set  in  Decision  No.  1) 
is  simply  not  feasible. 

The  requested  extension  is  justified, 
especially  in  light  of  the  need  for 
meaningful  data  for  the  Buffalo  Rate 
Study.  As  noted  by  CSX  and  NS, 
because  the  study  is  a  3-year 
undertaking  involving  annual  reviews, 
the  4-week  extension  will  not  affect  the 
timely  completion  of  the  initial  annual 
review  or  the  overall  study.  The 
deadlines  applicable  to  the  first  phase 
will  therefore  be  extended  in  the 
manner  requested. 

Service  List 

As  with  Decision  No.  1,  a  copy  of  this 
decision  is  being  served  on  all  persons 
designated  as  POR,  MOC,  or  GOV  on  the 
service  list  in  STB  Finance  Docket  No. 
33388.  This  decision  (like  Decision  No. 
1)  will  serve  as  a  notice  that  persons 
who  were  parties  of  record  in  STB 
Finance  Docket  No.  33388  will  not 
automatically  be  placed  on  the  service 
list  as  parties  of  record  for  this  Buffalo 
Rate  Study  proceeding.  Any  persons 
interested  in  being  on  the  STB  Finance 
Docket  No.  33388  (Sub-No.  90)  service 
list  and  receiving  copies  of  CSX  and  NS 
filings  relating  to  the  Buffalo  Rate  Study 
must  send  us  written  notification  with 
copies  to  the  railroads'  representatives. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  December  28, 1999. 

By  the  Board,  Vernon  A.  Williams. 
Secretary. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-106  Filed  1-3-00;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Bonded  Warehouse 
Proprietors's  Submission 

AGENCY:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Bonded 
Warehouse  Proprietors's  Submission. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
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approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Bonded  Warehouse 
Proprietors's  Submission. 

OMB  Number:  1515-0093. 

Form  Number:  Customs  Form  300. 

Abstract:  Customs  Form  300  is 
prepared  by  Bonded  Warehouse 
Proprietor's  and  submitted  to  the 
Customs  Service  annually.  The 
document  reflects  all  bonded 
merchandise  entered,  released,  and 
manipulated,  and  includes  beginning 
£md  ending  inventories. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
1,403. 

Estimated  Time  Per  Respondent:  132 
hours. 

Estimated  Total  Annual  Burden 
Hours:  185.757. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $1,671,813. 

Dated:  December  23, 1999. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 

Services  Branch. 

[FR  Doc.  00-101  Filed  01-03-00;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Application  for  Extension  of 
Bond  for  Temporary  Importation 

agency:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
for  Extension  of  Bond  for  Temporary 
Importation.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 


Services  Group.  Room  3.2.C,  1300 
Pennsylvania  Avenue.  NW.  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  AH  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Extension  of 
Bond  for  Temporary  Importation. 

OMB  Number:  1515-0054. 

Form  Number:  Customs  Form  3173. 

Abstract:  Imported  merchandise 
which  is  to  remain  in  the  U.S.  Customs 
territory  for  1-year  or  less  without  duty 
payment  is  entered  as  a  temporary 
importation.  The  importer  may  apply 
for  an  extension  of  this  period  on 
Customs  Form  3173. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  o/ Re  view;  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
1,155. 

Estimated  Time  Per  Respondent:  10 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  2,694. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $43,100. 

Dated:  December  23,  1999. 

J.  Edgar  Nichols, 

Agency  Clearance  Officer.  Information 
Services  Brand}. 

|FR  Doc.  00-102  Filed  01-03-00;  8:45  am] 

BILUNG  CODE  4S20-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Application  and  Approval  To 
Manipulate,  Examine,  Sample,  or 
Transfer  Goods 

AGENCY:  U.S.  Customs,  Department  of 
the  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
and  Approval  to  Manipulate,  Examine, 
Sample,  or  Transfer  Goods.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  DC  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
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qui  Jity, 


,  utility,  and  clarity 
to  be  collected;  (d) 
the  burden  including 
riated  collection 

use  of  other  forms  of 
technology;  and  (e)  the 
burden  to  respondents  or 
om  the  collection  of 
tbtal  capital/startup  costs 
ind  maintenance  costs), 
hat  are  submitted  will 
md  included  in  the 
for  Office  of 
Budget  (0MB) 
cdmments  will  become  a 
record.  In  this 
Customs  is  soliciting 
cone  sming  the  following 
ection: 
Applic^ion  &  Approval  to 
Eximine,  Sample,  or 


and 


enhance  the 
of  the  informatibn 
ways  to  minimi  :e 
the  use  of  auto 
techniques  or 
information 
annual  costs 
record  keepers 
information  (a 
and  operations 
The  comments 
be  summarized 
Customs  reques : 
Management 
approval.  All 
matter  of  publii 
document 
comments 
information  col 

Title: 
Manipulate 
Transfer  Goods, 

OMB  Numbei 

Form  Numbe : 

Abstract: 
prepared  by 
an  application 
sampling,  or 
under  Customs 
is  also  an 
manipulation  o 
bonded  wareholise 
destruction  of 

Current  Actic^s 
to  the  information 
submission  is 
the  expiration 

Type  of  Review 
change). 

Affected  Pu6i 
profit  institutiois 

Estimated 
2,290. 

Estimated 
minutes. 

Estimated 
Hours:  \3, 710 

Estimated 
the  Public:  SIO^ 


1515-0021. 
;  Customs  Form  3499. 
Customs  Form  3499  is 


bj 


Dated:  December 
|.  Edgar  Nichols, 

Agency  Clearanc  ^ 
Services  Branch. 
(FR  Doc.  00-103 
BILUNO  CODE  4820-b2-P 
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importers  or  consignees  as 
request  examination, 
trakisfer  of  merchandise 
supervision.  This  form 
applii  ation  for  the 

merchandise  in  a 
and  abandorunent  or 
i^ierchandise. 

There  are  no  changes 
collection.  This 
ing  submitted  to  extend 
(Jate. 

;  Extension  (without 


ic:  Business  or  other  for- 
and  individuals. 
Nt\mber  of  Respondents: 


Ti.  ne 
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Per  Respondent:  6 
Annual  Burden 


Tctal 


Annualized  Cost  on 
920. 


23,  1999. 
Officer,  Information 
Mled  1-3-00;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

United  States  Customs  Service 

Proposed  Collection;  Comment 
Request;  Country  of  Origin  Marldng 
Requirements  for  Containers  or 
Holders 

agency:  U.S.  Customs.  Department  of 

the  Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Country  of 
Origin  Marking  Requirements  for 
Containers  or  Holders.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Country  of  Origin  Marking 
Requirements  for  Containers  or  Holders. 

OMB  Number:  1515-0163. 

Form  Number:  N/A. 

Abstract:  Containers  or  Holders 
imported  into  the  United  States 
destined  for  an  ultimate  piu-chaser  must 
be  marked  with  the  English  name  of  the 
country  of  origin  at  the  time  of 
importation  into  Customs  territory. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  15 
seconds. 

Estimated  Total  Annual  Burden 
Hours:  11. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $533.00. 

Dated:  December  23,  1999. 
I.  Edgar  Nichols, 

Agency  Clearance  Officer.  Information 

Services  Branch. 

[FR  Doc.  00-104  Filed  1-3-00;  8:45  am] 

BILUNG  CODE  4820-02-P 
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proposed  FMP  changes  in  detail  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  The  Finance  Board  will  accept 
comments  on  the  proposed  rule  in 
writing  on  or  before  March  6,  2000. 

ADDRESSES:  Send  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  by 
electronic  mail  at  bakere@fhfb.gov,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  McKenzie,  Deputy  Chief 
Economist,  Office  of  Policy,  Research 
and  Analysis,  202/408-2845, 
mckenziej@fhfb.gov,  Charlotte  A.  Reid, 
Special  Counsel,  Office  of  General 
Counsel,  202/408-2510,  reidc@fhfb.gov, 
or  Eric  E.  Berg,  Senior  Attorney,  Office 
of  General  Counsel,  202/408-2589, 
berge@fhfb.gov.  Staff  also  can  be 
reached  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

L  Overview  of  Proposal 

The  proposed  rule  would  establish  a 
new  structure  for  the  OF  to 
accommodate  additional  functions 
proposed  to  address  new  challenges 
faced  by  the  Bank  System.  With  respect 
to  the  issuance  of  COs,  the  proposed 
rule  would  authorize  the  Banks,  rather 
than  the  Finance  Board,  to  issue  COs,  as 
discussed  more  completely  below.  This 
action  is  consistent  with  the  Finance 
Board's  ongoing  efforts  to  remove  itself 
as  much  as  it  can  legally  do  from 
involvement  in  the  management  of  the 
Banks,  and  with  devolutionary  actions 
taken  by  Congress  to  give  the  Banks 
greater  autonomy  over  the  management 
of  their  business. 

Notwithstanding  the  fact  that  the 
members  of  the  Bank  System  know  their 
communities  and  customers'  needs  best, 
the  mortgage  market  is  no  longer  the 
fragmented,  localized  market  that  it  was 
when  Congress  created  the  Bank  System 
in  1932.  Driven  by  technological 
improvements,  the  mortgage  market's 
delivery  systems  have  become  more 
national  in  scope,  and  the  mortgage 
market  now  plays  a  central  role  in  the 
national  economy.  The  need  for  "an 
appropriate  vehicle  for  coordination  of 
System-wide  business  issues,"  such  as  a 
central  facility  to  assist  the  Banks  in 
managing  various  aspects  of  their 
operations,  including  mortgage-related 
assets,  has  grown  in  the  ten  years  since 
Congress  confirmed  the  OF  as  a  joint 
office  of  the  Banks  in  the  Financial 


Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA).i 

The  Finance  Board  believes  that  the 
market  has  created  an  incentive  and  a 
business  need  for  a  facility  controlled  by 
the  Banks  and  their  members  to  provide 
economies  and  efficiencies  of  scale,  as 
it  has  done  for  the  issuance  of  COs  by 
the  Finance  Board,  by  giving  the  Banks 
the  flexibility  to  centralize  certain  of 
their  common  business  functions.  The 
Finance  Board  anticipates  that  this  need 
will  become  even  more  critical  as  the 
Banks  develop  asset  activities  such  as 
Member  Mortgage  Assets  as  part  of  their 
core  business.-  Not  only  would  such  a 
facility  provide  operational  benefits,  it 
also  would  enhance  the  safety  and 
soundness  of  the  operations  by 
providing  both  expertise  and  a 
mechanism  for  achieving  risk 
management,  and  geographic  diversity 
on  a  joint  asset  portfolio  basis.  In  light 
of  the  recent  enactment  of  Title  VI  of  the 
Gramm-Leach-Bliley  Act,  the  Federal 
Home  Loan  Bank  System  Modernization 
Act  of  1999,^  the  Finance  Board  is 
taking  this  opportunity  to  propose  a 
reorganization  of  the  OF  that  will  allow 
this  joint  office  of  the  Banks  to  function 
in  this  way  at  the  request  of  the  Banks 
and  facilitate  growth  in  the  Bank 
System's  business  as  the  Banks  seek  to 
provide  their  members  witlv  new  credit 
products  and  respond  to  changes  in  the 
marketplace  and  congressional 
mandates.  The  Finance  Board  believes 
having  the  OF  serve  these  functions  is 
particularly  important  because  the  OF  is 
the  only  statutorily  acknowledged  and 
sanctioned  joint  office  for  the  Banks, 


•  See  Pub.  L.  101-73,  tit.  VII,  sec.  702,  103  Stat. 
183  (Aug.  9. 1989).  A  General  Accounting  Office 
(GAO)  report  commissioned  by  Congress  in  section 
1 393  of  the  Housing  and  Community  Development 
Act  of  1992,  which  was  issued  on  December  8.  1993 
(GAO/GGD-94-38)  (GAO  Report),  noted  that 
FIRREA  made  "many  changes"  to  the  Bank  System 
that  "introduced  significant  cultural  changes  for  the 
Banks  and  their  members."  GAO  Report  at  19-20. 
Principally,  after  FIRREA.  the  Banks  were  no  longer 
involved  in  the  oversight  and  supervision  of  their 
members.  The  members  henceforth  only  would 
view  the  Banks  as  a  credit  facility,  and  this  change 
would  promote  the  cooperative  nature  of  the  Bank 
System.  GAO  concluded,  however,  thai  to  attract 
new,  voluntary  members  and  retain  members,  the 
Banks  "must  provide  sufficient  value — through  the 
products  and  services  offered  and  the  dividends 
paid — to  warrant  the  required  stock  investment  for 
membership."  Id.  at  21.  The  GAO  Report  noted  the 
need  for  coordination  of  System-wide  business 
issues.  Id.  at  117. 

-  Indeed.  GAO  foresaw  this  need,  stating  that 
"Ihtre  may  be  a  need  for  a  central  coordinating 
mechanism  *   *   "  [ihatj  should  reside  in  the  [Bank! 
System  itself."  See  GAO  Report  at  1 13.  The  GAO 
Report  observed  that  there  were  certain  positive 
goals  that  could  be  attained  by  relieving  the  Finance 
Board  of  certain  Bank  System  governance  functions, 
including  enhanced  cost  control  and  the 
centralization  of  "certain  business  functions."  Id.  at 
114. 

3  Pub.  L.  106-102, 113  Stat.  1338  (Nov.  12.  1999). 
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and  the  legal  authority  for  the  Banks  to 
establish  other  joint  entities  is  in 
question." 

A.  Issuance  of  Consolidated  Obligations 

Since  1946,  the  operations  of  the 
Banks  and  member  demand  for 
advances  have  been  financed 
principally  with  the  proceeds  from  COs 
issued  piusuant  to  section  1 1  (c)  of  the 
Bank  Act  by  the  Finance  Board,  or  its 
predecessor  agencies.  See  12  U.S.C. 
1431(c).  The  Banks,  individually  and 
collectively,  are  the  sole  obligors  on  COs 
issued  by  the  Finance  Board  under 
section  11(c)  of  the  Bank  Act.^  The 
issuance  of  COs  by  the  Finance  Board 
under  section  11(c)  of  the  Bank  Act  is 
governed  by  Finance  Board  regulations 
set  forth  in  12  CFR  parts  910  and  941, 
the  FMP  and  an  annual  debt 
authorization.  The  Finance  Board  is 
proposing  to  achieve  the  goal  of 
continuing  to  give  the  Banks  the 
autonomy  to  manage  and  run  their  own 
businesses  by  authorizing  the  Banks  to 
issue  joint  debt  pursuant  to  section  11(a) 
of  the  Bank  Act  through  the  OF  as  agent 
for  the  Banks,  which  would  still  be 
called  COs,  on  which  the  Banks  would 
be  jointly  and  severally  liable.  See  12 
U.S.C.  1422a(a)(3)(B)(iii),  1431(a)  and 
(d).  Section  11(a)  of  the  Bank  Act 
provides  that  the  Banks  may  issue 
bonds,  debentures  or  other  obligations 
"upon  such  terms  and  conditions"  as 
the  Finance  Board  may  approve  and 
"subject  to  the  rules  and  regulations 
prescribed  by"  the  Finance  Board.  See 
id.  1431(a).  Under  the  proposed  rule, 
the  same  rules  governing  the 
apportionment  of  joint-and-several 
liability  with  respect  to  COs  issued  by 
the  Finance  Board  through  the  OF  as 
agent  pursuant  to  section  11(c)  of  the 
Bank  Act  would  apply  to  COs  issued  by 
the  Banks  through  the  OF  as  agent 
pursuant  to  section  11(a)  of  the  Bank 
Act."  To  eliminate  the  potential  for 


*  See,  e.g..  section  304(a)  of  the  Government 
Corporation  Control  Act,  codified  at  31  U.S.C.A. 
§9102  (West  1994). 

5  Id.  1431(b)-(d).  The  Bank  Act  makes  clear  that 
obligations  of  the  Banks  issued  with  the  approval 
of  the  Finance  Board  are  not  the  obligations  of.  and 
are  not  guaranteed  by,  the  United  States.  See  id. 
1435.  Congress  underscored  this  precept  in  the 
Federal  Housing  Enterprises  Financial  Safety  and 
Soundness  Act  of  1992,  which  provides  in  pertinent 
part  that  none  of  the  housing  government- 
sponsored  enterprises'  obligations  or  securities  are 
backed  bv  the  full  faith  and  credit  of  the  United 
States.  See  Pub.  L.  102-550.  tit.  XIII,  sec.  1304,  106 
Stat.  3944  (Oct.  28.  1992)  [codified  at  12  U.S.C. 
4503). 

»On  October  12. 1999,  the  Finance  Board 
published  a  final  rule  clarifying  for  the  Banks  how 
their  joint-and-several  liability  on  COs  would 
operate,  and  elucidating  f6r  bondholders  how  they 
benefit  from  the  Banks'  joint-and-several  liability. 
See  64  FR  55125  (Oct.  12,  1999).  The  Bank  System 
has  been  and  remains  financially  strong.  As  of 


conflicts  to  the  Finance  Board  in  its  role 
as  regulator  of  the  OF  and  the  Banks,  the 
Finance  Board  is  removing  itself  from 
its  role  as  issuer  of  the  COs,  and  instead 
allowing  the  Banks  to  raise  funds  in  the 
capital  markets  to  fund  their  operations, 
a  management  function  tied  directly  to 
member  demand.  While  the  Finance 
Board  has  long  been  uncomfortable 
serving  in  both  of  these  capacities,  the 
process,  while  awkward,  has  worked 
quite  successfully.  However,  the 
Finance  Board's  discomfort  turned  to 
concern  over  potential  liability  for  the 
United  States  as  a  result  of  litigation 
arising  from  the  bankruptcy  of  the 
County  of  Orange,  California. 

In  the  course  of  the  Orange  Coimty 
litigation,  (which  has  since  been  settled 
with  respect  to  the  Banks,  the  OF  and 
the  United  States),  the  United  States 
District  Court  for  the  Central  District  of 
-  California  held  that  Orange  Coimty  had 
stated  a  claim  for  relief  based  on  its 
contention  that  the  United  States  had 
violated  the  federal  securities  laws  in 
the  issuance  of  certain  COs.  The  District 
Court  also  found  that  Orange  Coimty's 
claim  for  "restitution"  against  the 
United  States  luider  the  provisions  of 
the  Administrative  Procedure  Act  was 
not  barred  by  the  doctrine  of  sovereign 
inmiimity.  The  Finance  Board  does  not 
endorse  these  holdings,  but  has 
determined  it  is  prudent  to  limit  any 
further  risk  to  the  United  States  from 
such  suits.  By  taking  the  proposed 
action,  the  Finance  Board  can 
accomplish  this  goal  as  well  as  that  of 
making  the  Banks  responsible  in  name 
for  this  most  central  aspect  of  their 
business. 

As  a  natural  and  necessary  adjunct  to 
the  issuance  of  COs,  the  Banks  also 
should  be  responsible  for  the 
preparation  of  the  disclosure  documents 
that  facilitate  CO  issuance  and  for  the 
periodic  combined  financial  statements 
for  the  Bank  System.  Logic  dictates  that 
the  OF,  as  the  only  joint  Bank  System 
office  and  existing  agent  for  CO 
issuance,  is  the  most  appropriate  entity 
to  perform  that  function.  The  OF 
already  prepares  the  offering  documents 
used  in  the  sale  of  the  Bank  System's 
COs,  services  the  Bank  System's  debt, 
and  possesses  knowledge  of  the  Bank 
System's  finemcial  statements, 
operations  and  condition.  The  Finance 
Board  believes  that  transferring  the 
function  of  preparing  combined  Bank 


September  30, 1999.  there  were  over  S477  billion 
in  COs  outstanding.  In  the  history  of  the  Bank 
System,  no  Bank  has  ever  been  delinquent  or 
defaulted  on  a  principal  or  interest  payment  on  ahy 
CO  issued  by  the  Finance  Board  or  its  predecessor 
agencies.  The  joint-and-several  liability  of  the 
Banks  on  the  COs  is  an  integral  part  of  investor 
confidence  in  Bank  System  debt. 


System  aimual  and  quarterly  financial 
reports  to  the  OF  is  entirely  appropriate 
and  a  provision  making  the  transfer  is 
included  in  the  proposed  rule. 

The  proposed  rule  will  codify  the 
disclosure  standards  set  forth  in  the 
Finance  Board's  "Statement  of  Policy: 
Disclosiu^s  in  the  Combined  Annual 
and  Quarterly  Financial  Reports  of  the 
FHLBank  System"  (Policy  Statement). 
See  63  FR  39872  (July  24, 1998).  These 
standards  generally  require  the 
combined  annual  and  quarterly 
financial  reports  of  the  Bank  System  to 
be  prepared  in  a  manner  that  is,  in  the 
judgement  of  the  Finance  Board, 
consistent  with  the  disclosure 
requirements  promulgated  by  the 
Securities  and  Exchange  Commission 
(SEC).  While  securities  issued  by  the 
Finance  Board  or  the  Banks  are  exempt 
from  the  registration  and  reporting 
requirements  of  the  Securities  Exchange 
Act 'of  1934,  15  U.S.C.  77c(a)42  (1934 
Act),  the  Finance  Board  believes  that  the 
disclosiue  requirements  promulgated  by 
the  SEC  piu-suant  to  the  federal 
securities  laws  represent  best  practice, 
and  that  financial  and  other  disclosure 
concerning  the  Bank  System  should 
conform  to  this  standard  to  the  greatest 
extent  practicable.  However,  having 
determined  that  certain  areas  of 
disclosure  are  either  inapplicable  or 
inappropriate  for  the  Bank  System,  the 
Finance  Board  has  provided  a  list  of 
exceptions  to  the  general  standard  in  the 
Appendix  to  the  proposed  rule. 
Preparation  of  combined  Bank  System 
annual  and  quarterly  financial  reports 
should  be  greatly  simplified  by  the 
codification  of  uniform  disclosure 
standards. 

In  the  area  of  compensation 
disclosure,  the  Finance  Board  notes  that 
Item  C  of  the  proposed  Appendix 
requires  disclosiu^  of  compensation 
information  only  for  the  12  Bank 
presidents  and  the  CEO  of  the  OF, 
whereas  the  SEC's  regulations  require 
that  information  for  \he  CEO,  the  4  other 
most  highly  compensated  executive 
officers  who  held  such  offices  during 
the  last  completed  fiscal  year,  and  up  to 
2  additional  individuals  for  whom 
disclosure  would  have  been  provided 
but  for  the  fact  that  the  individual  was 
not  serving  as  an  executive  officer  at  the 
end  of  the  last  completed  fiscal  year. 
This  exception  was  adopted  when  the 
Finance  Board  regulated  the 
compensation  of  Bank  employees,  and 
was  intended  to  avoid  the  volume  of 
disclosure  that  would  result  from 
applying  the  SEC  standard  to  twelve 
Banks  and  the  OF.  However,  now  that 
Bank  employee  compensation  has  been 
deregulated,  the  Finance  Board  seeks 
comment  on  whether  it  should  (1) 
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expand  the  ni  mber  of  individuals  for 
whom  the  req  lired  compensation 
information  would  be  provided  and  (2) 
change  the  tri;  gering  criteria  for 
compensation  disclosure  from  title/ 
position  to  inc  ome  level,  or  from 
individual  Bai  iks  to  the  Bank  System 
overall. 

While  the  F  nance  Board  is  proposing 
that  the  OF  pr  !pare  the  Bank  System's 
annual  and  qu  arterly  financial  reports, 
the  Finance  B(  lard  will  continue  to  be 
responsible  fo  oversight  of  the 
combined  Ban  c  System  financial 
reports'  comp  iance  with  the  applicable 
disclosure  stai  idards.  Accordingly,  the 

jrovides  that  the  Finance 

e  discretion  will 
determine  whdther  or  not  a  combined 
annual  or  quai  terly  report  prepared  by 
the  OF  meets  I  le  prescribed  regulatory 

proposed  rule  requires 
the  OF  to  proiAptly  comply  with  any 
directive  the  F  inance  Board  issues 
regarding  the  ireparation,  filing, 

distribution  of  the 
combined  annual  or  quarterly  financial 
reports. 

B.  Restructurii  g  of  the  Office  of  Finance 

The  Finance 
recognized  th« 
organizational 
reflects  its  dut 
The  Finance  Bbard 


proposed  rule 
Board  in  its  so 


t\ro 


run 


o 


0( 


appropriate  o: 
the  OF  in  light 
herein,  with 
First,  the  Finaice 
on  the  gt 
Act,  particularly 
Gramm-Leach 
Banks  should 
manage  and 
Second,  the 
all  of  the  Bank  > 
OF  Board  of 
their  operatior  al 
the  Finance 
the  members 
Directors  shou 
qualifications 
most  effective 
judgment  in  Hi 
decision-makii  ig 
reorganization 
the  structure, 
operational 
possess  in  ord 
evolving  busir  ess 

The  Finance 
significantly 
composition  o 
Directors 
described  abo\)e 
increased  role 
OF,  the  Financje 
Bank  System 
OF  Board  of 


Board  long  has 
importance  of  an 
structure  for  the  OF  that 
es  and  responsibilities, 
has  re-evcduated  the 
r^anizational  structiue  of 
of  the  changes  proposed 
key  goals  in  mind. 
Board  wants  to  build 
:e  model  in  the  Bank 
after  enactment  of  the 
Bliley  Act.  whereby  the 
lave  the  autonomy  to 
their  own  businesses. 
Fi^iance  Board  wants  to  give 

representation  on  the 
Directors  to  best  achieve 
goals.  Additionally, 
Bdard  has  considered  that 
the  OF  Board  of 
d  possess  experience  and 

enable  the  Board  to  be 
n  exercising  business 
policy-making  and 

roles.  The  proposed 
is  designed  to  provide 
c  dditional  functions  and 
capacity  the  OF  must 
to  accommodate  the 
needs  of  the  Banks. 
Board  proposes  to 

both  the  size  and 
the  OF  Board  of 
1  on  the  considerations 

particularly  the 
jeing  proposed  for  the 
Board  believes  that  the 
v#ould  best  be  served  by  an 
D  rectors  that  includes 


(Tl 


a  ter  1 


representatives  from  each  Bank, 
members  of  the  Bank  System,  and  the 
general  cormnunity.  Accordingly;  the 
proposed  rule  would  expand  the  OF 
Board  of  Directors  to  a  total  of  24 
members,  12  of  whom  would  be 
appointed  by  the  Banks,  6  of  whom 
would  be  elected  by  Bank  System 
members,  and  6  of  whom  would  be 
appointed  by  the  Finance  Board. 
However,  recognizing  that  this  number 
of  directors  may  be  unwieldy,  the 
Finance  Board  invites  comments 
addressing  alternative  board  structiu^s 
for  the  OF  that  would  preserve  an 
appropriate  balance  of  representation  by 
the  Banks,  the  members  and  the  public, 
as  discussed  more  completely  below, 

n.  Statutory  and  Regulatory 
Background 

A.  The  Office  of  Finance 

The  OF  was  one  of  a  number  of  joint 
Bank  offices  established  by  regulation  of 
the  former  Federal  Home  Loan  Bank 
Board  (FHLBB),  predecessor  agency  to 
the  Finance  Board.  Over  time,  the  OF 
has  evolved  to  support  the  Banks  in 
responding  to  changes  in  the  financial 
markets  and  Bank  System  member 
funding  requirements.  As  originally 
enacted  in  1932,  the  Bank  Act  permitted 
the  Banks  to  issue  bonds  and 
debentures,  and  established  a  trust 
registrar,  which  was  the  genesis  of  the 
OF.  From  1934  to  1948,  the  FHLBB 
directed  the  Banks  collectively  to 
employ  a  fiscal  agent  to  issue  and  sell 
consolidated  obligations.^  In  1948,  the 
FHLBB  promulgated  a  regulation  that 
created  the  Office  of  the  Fiscal  Agent  of 
the  Banks  within  the  Bank  System  to 
facilitate  the  issuance  of  COs." 

In  1972,  the  FHLBB  promulgated  a 
regulation  that  merged  the  Office  of 
System  Finance  with  the  Office  of  Fiscal 
Agent  and  created  the  OF  as  a  Joint 
Bank  System  office.  See  37  FR  16864 
(Aug.  22, 1972)  (codified  at  12  CFR 


'In  1934.  Section  503  of  the  National  Housing 
Act  of  1934  amended  section  11  of  the  Bank  Act 
to  provide  authority  to  the  FHLBB  to  issue  COs  on 
which  the  Banks  are  jointly  and  severally  liable 
under  sections  11(b)  and  (c)  of  the  Bank  Act  (12 
U.S.C.  1431(b)  and  (c)).  See  H.R.  9680.  73rd  Cong., 
2d.  Sess.  (Pub.  No.  479)  (enacted).  The  contractual 
duties  of  the  Fiscal  Agent  expanded  to  include 
managing  the  Banks'  investment  portfolios. 

"See  13  FR  7447  and  8269  (1948)  [codified  at  24 
CFR  122.80  (1949))  (repealed).  The  regulation 
provided  for  the  appointment  of  the  Fiscal  Agent, 
and  expanded  the  duties  of  the  Fiscal  Agent  to 
include  the  sale  and  purcha.se  of  Bank  System 
securities.  After  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  was  created  in  1970,  the 
FHLBB  created  an  Office  of  System  Finance  (as  a 
separate  Bank  System  office)  to  manage  Freddie 
Mac's  investment  portfolios  and  reserves  with  those 
of  the  Federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC)  in  coordination  with  the  Office 
of  Fiscal  Agent:  The  Banks  since  had  ceased  having 
the  OK  perform  investment  services  on  their  behalf. 


522.80-82)  (repealed).  The  regulation 
provided  for  the  OF  to  perform  any 
"function,  duty  or  authority"  previously 
vested  in  the  Fiscal  Agent.  In  addition 
to  issuing  COs  under  the  delegated 
authority  of  the  FHLBB  and  servicing 
the  debt  as  a  fiscal  agent  of  the  Banks, 
the  OF  was  required  to  perform  other 
duties  as  requested  by  a  Bank  or  Banks, 
or  the  FHLBB.  During  the  1980's,  those 
duties  included  purchasing  investment 
securities  on  behalf  of  the  Banks, 
researching  alternative  investment 
vehicles  and  strategies  and  managing 
assets  acquired  by  the  FSLIC. 

As  a  part  of  the  amendments  to  the 
Bank  Act  made  by  FIRREA,  the  existing 
joint  or  collective  offices  of  the  Bank 
Systerp  other  than  the  OF  were 
abolished,  and  the  FHLBB  regulation 
governing  the  OF  was  transferred  to  the 
Finance  Board's  regulations.  See  12 
U.S.C.  1422b(b)(2);  12  CFR  932.56(a)(3) 
(repealed).  The  Finance  Board 
reorganized  the  OF  as  fiscal  agent  of  the 
Finance  Board  in  issuing  COs  under 
section  11(c)  of  the  Bank  Act.  See  57  FR 
2832  (Jan.  24,  1992);  57  FR  11429  (Apr. 
3,  1992)  (codified  at  12  CFR  941.9(b)(1)). 
The  rule  instituted  a  three-member 
Board  of  Directors  for  the  oversight  of 
the  management  of  the  OF,  executing 
daily  operations  and  implementing  the 
Board  of  Directors  plans  and  policies.^ 

B.  Consolidated  Obligations 

The  Bank  Act  always  has  authorized 
the  Banks  to  issue  debt,  and  empowered 
the  regulator  to  issue  rules,  regulations 
and  orders  governing  virtually  every 
aspect  of  a  Bank's  debt  issuance.'" 
Under  the  original  statutory  schenje,  the 
Banks  were  jointly  and  severally  liable 
for  the  debt  of  any  Bank."  In  1934, 


■"From  1972  to  1992.  the  OF  was  headed  by  a 
Director.  See  12  CFR  932.55  (1992)  (repealed). 
Following  the  reorganization,  the  OF  Board  of 
Directors  consists  of  two  Bank  presidents  and  one 
private  citizen,  all  appointed  by  the  Finance  Board. 

'"As  originally  enacted  in  1932,  section  11(a) 
permitted  the  Banks  to  issue  debt.  It  provided  that 
"Each  Federal  Home  Loan  Bank  shall  have  power, 
subject  to  the  approval  of  the  Board.  *   *   *  to  issue 
bonds  and  debentures  having  such  maturities  as 
may  be  determined  by  the  board,  secured  by  the 
transfer  of  eligible  obligations  of  borrowing 
institutions  on  advances  made  by  the  bank  to 
borrowing  institutions  and  by  the  deposit  of  home 
mortgages."  Sec.  11.  c.  522,  47  Stat.  733  (Julv  22, 
1932). 

"  Section  11(f)  mandated  that  "the  Federal  Home 
Loan  Banks  shall  be  jointly  and  severally  liable  for 
the  payment  when  due  of  all  bonds  and  debentures, 
and  of  notes  and  other  obligations  issued  by  any 
Federal  Home  Loan  Bank."  Various  provisions  in 
section  11  required  the  Board  to  prescribe  rules  and 
regulations  governing  the  issuance  and  security  for 
the  bonds,  notes  or  det)entures,  and  set 
requirements  for  the  security  for  the  Banks'  debt. 
Section  11(f)  also  specified  that  the  Banks  were 
permitted  to  make  agreements  to  ensure  the 
payment  of  such  obligations,  so  long  as  the 
agreements  did  not  restrict  in  any  way  the  Banks' 
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section  503  of  the  National  Housing 
Act  12  amended  section  11  of  the  Bank 
Act  (1934  amendments)  to  give  the  Bank 
System  more  ready  access  to  the  capital 
markets,  and  authorized  the  FHLBB  to 
issue  consolidated  obligations  on  which 
the  Banks  would  be  jointly  and 
severally  liable.  12  U.S.C.  1431(b)  and 
(c).  Certain  constraints  on  the  Banks' 
power  to  issue  debt  were  eliminated  by 
the  1934  amendments:  the  requirement 
that  security  deposits  be  not  less  than 
190  percent  of  any  consolidated  issue 
was  replaced  by  provisions  limiting 
consolidated  debentures  issued  by  the 
FHLBB  under  section  11(b)  to  5  times 
paid  in  capital.  The  1934  amendments 
also  replaced  the  requirement  in  section 
11(f)  that  all  Banks  would  be  jointly  and 
severally  liable  for  obligations  issued  by 
any  Bank,  as  well  as  the  proviso,  with 
the  more  broadly  drawrn  requirements  in 
section  (a),  that  the  Banks'  power  to 
issue  debt  "upon  such  terms  and 
conditions  as  the  Board  may  approve" 
is  "subject  to  the  rules  and  regulations 
prescribed  by  the  Board."  Thus,  the 
1934  revisions  to  section  11  of  the  Beuik 
Act  gave  broad  authority  to  the  Banks' 
regulator  to  determine  the  terms  and 
conditions  for  the  issuance  of 
obligations  on  which  the  Banks  would 
be  liable. 

In  1989,  Congress  authorized  the 
Finance  Board  to  maintain  the  OF,  a 
joint  office  of  the  Bcinks,  and  to  delegate 
to  the  OF  the  ministerial  functions 
associated  with  issuance  of  COs.  See  12 
U.S.C.  1422b(b)(l)  and  (2).  Accordingly, 
the  Finance  Board  delegated  to  the  OF 
the  authority  to  issue  COs  under  section 
1 1  of  the  Bank  Act  subject  to  Finance 
Board  regulations,  resolutions  or 
policies.  See  12  CFR  900.30. 

The  issuance  of  COs  is  governed  by 
part  910  of  the  Finance  Board's 
regulations  (12  CFR  part  910),  the  FMP 
and  an  annual  debt  authorization.  The 
operations  of  the  OF  are  governed  by 
part  941  of  the  Finance  Board's 
regulations  (12  CFR  part  941).  The 
Finance  Board's  regulations  and  the 
FMP  provide  for  a  leverage  limit  on  the 
issuance  COs.  Section  910.1(b)  prohibits 
the  issuance  of  senior  bonds  where 
immediately  following  such  issuance 
the  aggregate  amount  of  senior  bonds 
and  unsecured  senior  liabilities  would 
exceed  20  times  the  total  paid-in  capital 
stock,  retained  earnings  and  reserves 
(exclusive  of  loss  and  deposit  reserves 


required  pursuant  to  section  1431(gO)  of 
all  of  the  Banks).  See  12  CFR  910.1(b)." 
Additionally,  Finance  Board  regulations 
require  the  Banks  to  maintain  certain 
assets  at  all  times  free  of  lien  or  pledge 
(the  negative  pledge  requirement)  to 
ensure  sufficient  coUateralization  of  the 
consolidated  obligations.'^ 

C.FMP 

The  FMP  generally  provides  a 
framework  within  which  the  Banks  may 
implement  their  financial  management 
strategies  in  a  prudent  and  responsible 
manner.  Specifically,  the  FMP  identifies 
the  types  of  investments  the  Banks  may 
purchase  pursuant  to  their  statutory 
investment  authority.  The  FMP  also 
includes  a  series  of  guidelines  relating 
to  the  funding  and  hedging  practices  of 
the  Banks,  as  well  as  to  the  management 
of  their  credit,  interest-rate  and  liquidity 
risks,  and  establishes  liquidity 
requirements  in  addition  to  those 
required  by  statute,  as  noted  above.  See 
FMP  sees.  Ill-rV. 

The  FMP  evolved  from  a  series  of 
policies  and  guidelines  initially  adopted 
by  the  FHLBB  in  the  1970s  and  revised 
a  number  of  times  thereafter.  The 
Finance  Board  adopted  the  FMP  in 
1991,  consolidating  into  one  document 
the  previously  separate  policies  on 
funds  management,  hedging  and  interest 
rate  swap,  and  adding  new  guidelines 
on  management  of  unsecured  credit  and 
interest-rate  risks. 


joint  and  several  liability,'.  Section  11(f),  however, 
contained  a  limited  proviso  permitting  a  Bank 
independently  to  borrow  "temporarily,"  if  the  Bank 
clearly  disclosed  that  the  liability  was  limited  to  it 
as  the  sole  issuer,  and  obtained  the  express 
approval  of  the  FHLBB.  See  id. 

'^  Pub.  L.  479,  c.  847,  sec.  503,  48  Stat.  1261  dun. 
27, 1934). 


"The  following  definitions  apply  to  the  leverage 
limit  provisions:  "  (b)  'consolidated  bonds"  means 
bonds  or  notes  issued  on  behalf  of  all  Banks:"  "(c) 
senior  bonds"  means  consolidated  bonds  issued 
pursuant  to  12  U.S.C.  1431  and  this  part  and  not 
defeased,  other  than  bonds  specifically 
subordinated  to  any  then  outstanding  consolidated 
bonds;"  "(d)  'unsecured,  senior  liabilities"  means 
all  obligations  of  the  Banks  recognized  as  a  liability 
under  Generally  Accepted  Accounting  Principles, 
except  (1)  liabilities  that  are  covered  by  a  perfected 
security  interest:  (2)  consolidated  bonds:  (3)  bonds 
issued  pursuant  to  12  U.S.C.  1431(a);  and  (4) 
allowances  for  losses  for  off-balance  sheet 
obligations."  12  CFR  910.0(bHd)  (1999). 

'••The  "negative  pledge  requirement  "  is  the 
regulatory  requirement  that  the  Banks  maintain 
certain  types  of  unpledged  assets  in  an  amount 
equal  to  the  amount  of  the  Bank's  senior  bonds 
outstanding.  See  12  CFR  910.1(c)  (1999).  Section 
910.1(c)  provides  in  pertinent  part: 

The  Banks  shall  at  all  times  maintain  assets  of  the 
following  types,  free  from  any  lien  or  pledge,  in  a 
total  amount  at  least  equal  to  the  amount  of  senior 
bonds  outstanding:  (1)  Cash;  (2)  Obligations  of  or 
fully  guaranteed  by  the  United  States;  (3)  Secured 
advances;  (4)  Mortgages  as  to  which  one  or  more 
Banks  have  any  guaranty  or  insurance,  or 
commitment  thereof,  by  the  United  States  or  any 
agency  thereof:  (."j)  Investments  descj-ibed  in  section 
16(a)  of  the  Bank  Act.  as  amended  (12  U.S.C. 
1436(a));  an(5  (6)  Other  securities  which  have  been 
assigned  a  rating  or  assessment  by  a  major 
nationally  recognized  securities  rating  agency  that 
is  equivalent  to  or  higher  than  the  rating  or 
assessment  assigned  by  such  agency  or  senior  bonds 
outstanding.  (Proviso  omitted). 


m.  Analysis  of  Proposed  Rule 

A.  Overview 

The  proposed  rule  would  amend  parts 
910  and  941  of  the  Finance  Board's 
regulations  governing  operation  of  the 
OF  and  issuance  of  COs,  to  enable  the 
OF  to  issue  debt  on  behalf  of  the  Banks 
pursuant  to  section  11(a)  of  the  Bank 
Act,  require  the  OF  to  prepare  the 
quarterly  and  annual  combined 
financial  reports  of  the  Bank  System, 
and  provide  services  at  the  request  of 
two  or  more  Banks  related  to  joint  asset 
activities  undertaken  by  the  requesting 
Banks,  including  the  administration  of 
Member  Mortgage  Asset  programs  and 
liquidity  management.  With  the 
additional  functions  and  operational 
capacity  established  for  the  OF  under 
the  proposed  rule,  the  Banks  will  have 
the  ability  to  make  the  most  efficient  use 
of  the  OF  and  its  services  and  thereby 
to  maximize  mission  achievement  as 
they  develop  new  joint  asset  activities. 

B.  Amendments  to  12  CFR  900.30 

The  proposed  rule  would  amend 
§  900.30  of  the  Finance  Board 
regulations  to  provide  for  the 
termination  as  of  December  31,  2000,  of 
the  OF's  authority  to  act  as  agent  for  the 
Finance  Board  in  the  issuance  of  COs 
under  section  11(c)  of  the  Bank  Act.  By 
this  provision,  the  Finance  Board 
intends  to  transition  itself  out  of,  and 
the  Banks  into,  the  debt  issuance 
fimction  under  the  provisions  of  section 
11(a)  of  the  Bank  Act  as  soon  as 
practicable. 

C.  CO  Issuance — Proposed  Amendments 
to  Part  910 

1.  Definitions 

The  proposed  rule  would  delete 
§§  910.0(a)  and  (b),  the  definitions  of  the 
terms  "Board"  and  "Bank,"  which  have 
been  proposed  to  be  defined  for  all 
Finance  Board  regulations  in  a  previous 
rulemaking,  see  64  FR  52148  (Sept.  27, 
1999),  and  the  definition  of  the  term 
"unseciued  senior  liabilities"  in 
§  910.0(d).  The  proposed  rule  would 
amend  the  definition  of  the  term 
"consolidated  obligation"  to  clarify  that 
it  includes  bonds,  notes  or  debentiu'es 
issued  by  the  Banks  through  the  OF 
under  section  11(a)  of  the  Bank  Act.  The 
proposed  rule  also  would  add  a  new 
§  910.1(b)  to  define  the  term  "Nationally 
Recognized  Statistical  Rating 
Organizations." 

2.  Section  910.2 

Proposed  §  910.2(a)  sets  forth  the 
types  of  liabilities  authorized  for  Bank 
business  operations.  It  is  intended  to  be 
an  exclusive  list  and  the  Banks'  sole 
liability  authority,  replacing  the 
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Funding  Guidi  dines  section  of  the  FMP. 
The  Funding  ( luidelines  of  the  FMP, 
which  set  forti  ihe  parameters  for  the 
use  by  the  Bar  cs  of  alternative  sources 
and  structures  in  funding  their 
activities,  are  ]  iroposed  to  be  deleted  in 
a  separate  noti  :e  published  elsewhere  in 
this  Federal  R  ;gister,  See  FMP  sec.  IV. 
The  Funding  C  uidelines  differentiate 
between  Bank  specific  liabilities  and 
COs,  which  ari  s  the  joint-and-several 
liabilities  of  th  s  Banks.  See  id.  at  sees. 
IV.B.  and  C. 

Under  the  F  i4P,  authorized  Bank 
specific  liabili  ies  generally  include:  (1) 
Deposits  from  nembers,  from  any 
institution  for  which  a  Bank  is 
providing  corr  jspondent  services,  from 
another  Bank,  md  from  other 
instrumentalit  es  of  the  United  States; 
(2)  federal  funis  purchased  from  any 
financial  instit  ution  that  participates  in 
the  federal  funis  market;  and  (3) 
repurchase  agr  jements,  with  the 
provision  that  hose  requiring  the 
delivery  of  col  ateral  by  a  Bank  may  be 
only  with  Fed<  ral  Reserve  Banks,  U.S. 
government  sp  onsored  agencies  and 
instrumentalit  es,  primary  dealers 
recognized  by  he  Federal  Reserve  Bank 
of  New  York,  e  ligible  financial 
institutions,''"'  md  states  and 
municipalities  with  a  Moody's 
Investment  Gr«  de  rating  of  1  or  2. 

The  FMP  als  d  prohibits  a  Bank  from 
directly  placin ;  COs  with  another  Bank. , 
See  id.  at  sec.  '.  V.C.4. 

The  propose  i  rule  would  incorporate 
certain  provisi  )ns  of  section  IV  of  the 
FMP  into  regu  ation.  Proposed 
§  910.2(a)(1)  s€  ts  forth  each  Bank's 
authority  to  ac  as  a  joint-and-several 
obligor  with  ot  ler  Banks  on  COs,  as 
authorized  unt  er  part  910.  Proposed 
§  910.2(a)(2)  cc  ntinues  each  Bank's 
authority  to  ac  :ept  deposits  from 
members,  othe  •  Banks  and 
instrumentaliti  es  of  the  United  States, 
but  provides  tl  at  the  deposit  transaction 
may  not  be  cor  ducted  in  such  a  way  as 
to  result  in  the  offer  or  sale  of  a  security' 
in  a  public  offc  ring  as  those  terms  are 
used  in  15  U.S  C.  77b(3).  In  addition, 
recognizing  th<  importance  of  federal 
funds  and  repi  rchase  agreements  for  the 
Banks'  liquidit  ^  management,  proposed 
§  910.2(a)(3)  al  ows  a  Bank  to  purchase 
federal  funds  a  ad  enter  into  repurchase 


'^Eligible  financ 
and  Federal  Depos  ( 
insured  financial  i 
subsidiaries  of  fnre  gn 
most  recently  publ 
exhibit  at  least  Slo|) 
capital  if  the  instit 
inve.sting  Bank  or  i 
capital  for  all  othei 
which  have  been 
as  defined  in  sectidn 


al  institutions  include  banks 
Insurance  Corporation  (FDIC) 
stitutions.  including  U.S. 

commercial  banks,  whose 
shed  Tmancial  statements 
million  of  Tier  I  (or  tangible) 
lion  is  a  member  of  the 
I  least  S250  million  of  tangible 
FDIC-insured  institutions,  and 
at  least  a  level  HI  institution 
VIC  of  the  FMP. 


n  led 


agreements,  but  only  in  order  to  satisfy 
the  Banks'  short-term  liquidity  needs. 

Proposed  §  910.2(b)  would  retain  the 
substance  of  existing  §  910.1(a) 
concerning  COs  to  be  issued  by  the 
Finance  Board  through  the  OF,  but 
would  expressly  provide  that  the 
Finance  Board  may  terminate  the 
delegation  of  authority  to  the  OF  to 
issue  COs  on  behalf  of  the  Finance 
Board  pursuant  to  section  11(c)  of  the 
Bank  Act.  Proposed  §  910.2(b)  and  (c) 
continue  the  existing  prohibition  on 
directly  placing  COs  with  another  Bank. 
It  is  the  opinion  of  the  Finance  Board 
that  such  placements  do  not  further  the 
mission  of  the  Bank  System.  Proposed 
§  910.2(c)  would  expressly  authorize  the 
OF  to  undertake  the  issuance  of  joint 
Bank  debt  pursuant  to  section  11(a)  of 
the  Bank  Act  as  COs  on  which  all  of  the 
Banks  are  jointly  and  severally  liable 
subject  to  §  910.8,  which  governs  the 
joint-and-several  liability  of  the  Banks 
on  COs  issued  under  section  11(c)  of  the 
Bank  Act. 

The  proposed  rule  does  not  include 
the  20-to-l  leverage  limit  from  §  910.1(b) 
of  the  existing  regulations,  or  the  20-to- 
1  leverage  limit  on  each  Bank  contained 
in  the  FMP.  Instead,  as  discussed  in 
detail  in  the  Notice  published  elsewhere 
in  this  issue  of  the  Federal  Register,  the 
Finance  Board  is  proposing  to  amend 
the  FMP  to  require  each  Bank  to  have 
and  maintain  total  capital  in  an  amoimt 
equal  to  at  least  4.76  percent  of  the 
Bank's  total  assets. 

Neither  the  elimination  of  the  System- 
wide  leverage  limit  from  the  Finance 
Board's  regulations,  nor  the  proposed 
revision  to  the  leverage  limit  contained 
in  the  FMP,  would  have  any  practical 
effect  on  the  Bank  System  or  its 
bondholders.  The  Finance  Board,  as  the 
regulator  of  the  Banks,  would  continue 
to  monitor  each  Bank  for  compliemce 
with  the  individual  leverage  limit 
included  in  the  FMP.  The  current  FMP 
prohibits  a  Bank  from  participating  in 
COs  if  such  transactions  would  cause 
the  Bank's  liabilities  to  exceed  20  times 
the  Bank's  total  capital.  The  proposed 
revision  to  the  FMP  establishes  an 
equivalent  leverage  standard,  stated  as  a 
percentage  of  assets,  which  would 
require  each  Bank  to  maintain  capital  of 
at  least  4.76  percent  of  its  total  assets. 
The  imposition  of  this  standard  on  each 
Bank  will  ensure  that  the  Bank  System 
itself  stays  within  the  leverage  limit, 
rendering  any  retention  of  a  Bank 
System-wide  leverage  limit 
unnecessary.  Further,  the  Finance  Board 
notes  that  with  the  recent  passage  of  the 
Gramm-Leach-Bliley  Act,  Banks  will  be 
subject  to  statutory  leverage  limits  and 
risk-based  capital  requirements.  When 
implemented,  the  new  risk-based  capital 


regime  will  provide  an  additional 
safeguard  to  the  Bank  System  and  its 
bondholders  by  requiring  Banks  to  hold 
capital  in  proportion  to  the  risks  they 
assume. 

As  discussed  above,  the  Finance 
Board,  by  incorporating  COs  issued  by 
the  Banks  under  section  11(a)  of  the 
Bank  Act  into  the  definition  of  the  term 
"consolidated  obligations"  in  part  910, 
intends  that  the  provisions  of  §  910.8 
pertaining  to  the  joint-and-several 
liability  of  the  Banks  on  COs  shall  apply 
to  such  debt  because  it  enhances 
investor  confidence  in  Bank  System 
debt,  cuid  promotes  the  liquidity  of  the 
bonds. 

Proposed  §  910.2(d)  amends  existing 
§  910.1(c),  the  negative  pledge 
requirement,  by  requiring  each  Bank  to 
at  all  times  maintain  the  assets  listed  in 
an  amount  at  least  equal  to  the  Bank's 
pro  rata  share  of  the  outstanding  COs 
issued  by  the  OF  on  behalf  of  the 
Finance  Board  under  section  11(c)  and 
the  COs  issued  by  the  OF  on  behalf  of 
the  Banks  under  section  11(a)  in  which 
the  Bank  participated  for  purposes  of 
the  negative  pledge  requirement.  The 
proposed  rule  retains  the  negative 
pledge  requirement  for  debt  previously 
issued  by  the  OF  on  behalf  of  the 
Finance  Board  under  section  11(c),  and 
expressly  requires  each  Bank  to 
maintain  the  specified  assets  free  of 
pledge  in  an  amount  equal  to  the  Bank's 
pro  rata  share  in  COs  issued  by  the  OF 
on  behalf  of  the  Banks  under  section 
11(a)  in  which  the  Bank  participated.  In 
connection  with  these  proposed 
amendments,  it  is  the  intention  of  the 
Finance  Board  to  preserve  the  existence 
of  the  special  asset  accounts  at  the 
Banks  established  when  the  leverage 
limit  in  current  part  910  was  raised  in 
1992  from  12-to-l  to  20-to-l.  See 
Finance  Board  Res.  No.  92-751  (Dec.  21, 
1992).  The  Finance  Board  has 
maintained  these  requirements  in  the 
proposal  to  cause  the  least  amount  of 
change  possible  to  the  current  structure 
and  thereby  avoid  disruptions  of  the 
market.  The  Finance  Board  invites 
comment  on  this  provision. 

3.  Sections  910.3  Through  910.7 

Sections  910.3  through  910.6  are 
retained,  as  amended,  by  substituting 
"Finance  Board"  for  "Board,"  "Bank" 
for  "Federal  home  Loan  Bank,"  and 
"consolidated  obligation"  for 
"consolidated  bond."  Current 
§  910.6(b)(2),  which  purports  to  impose 
-limitations  on  the  Finance  Board's 
ability  to  change  the  leverage  limit 
provision  in  current  §  910.6(b),  provides 
that  current  §  910.1(b)  may  be  changed 
by  the  Finance  Board  if  the  Finance 
Board  receives  either:  (1)  Written 
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evidence  from  at  least  one  major 
nationally  recognized  securities  rating 
agency  that  the  proposed  change  will 
not  result  in  the  lowering  of  that  rating 
agency's  then-current  rating  or 
assessment  on  senior  bonds  outstanding 
or  next  to  be  issued;  or  (2)  a  written 
opinion  from  an  investment  banking 
firm  that  the  proposed  change  would 
not  have  a  materially  adverse  effect  on 
the  creditworthiness  of  senior  bonds 
outstanding  or  next  to  be  issued.  While 
the  Finance  Board  will  continue  to 
consult  with  the  ratings  agencies  to 
preserve  the  triple-A  rating  of  Bank 
System  COs,  this  provision  is  proposed 
to  be  deleted  along  with  the  rest  of  the 
existing  §910.6. 

Proposed  §910.7  provides  the 
conditions  under  which  the  OF  Board  of 
Directors  may  authorize  the  issuance  of 
COs:  the  OF  Board  of  Directors  shall 
authorize  the  offering  for  current  and 
forward  settlement  (not  to  exceed  12 
months)  or  the  reopening  of  COs  as 
necessary  and  authorize  the  mat\irities, 
rates  of  interest,  terms  and  conditions 
(subject  to  the  provisions  of  31  U.S.C. 
9108)  under  certain  conditions, 
including  the  restriction  that  COs  may 
be  offered  for  sale  only  to  the  extent  that 
the  Banks  are  committed  to  take  the 
proceeds,  the  OF  Board  of  Directors 
shall  implement  investor  suitability 
standards  and  adopt  a  policy  addressing 
the  relationship  between  the  Banks  and 
their  members  as  debt  issuers. 

D.  Powers,  Duties,  Responsibilities  and 
Functions  of  the  OF — Amendments  to 
Part  941 

1.  Section  941.1 — Definitions 

The  definitions  in  §  941.1  are 
proposed  to  be  revised  as  follows:  the 
term  "Office  of  Finance"  becomes  "OF" 
in  the  heading  and  is  added  as  a  defined 
term;  the  term  "OF  Board  of  Directors" 
is  revised  to  mean  the  24  member 
administrative  body  responsible  for  the 
oversight  of  management  of  the  OF;  the 
terms  "Chief  Executive  Officer"  and 
"OF  Operations  Imprest  Fimd"  are 
added  as  new  defined  terms.  The 
definition  of  the  term  "consolidated 
obligation"  is  made  consistent  with  the 
proposed  definition  in  §  910.1(a).  The 
definitions  of  the  terms  "Finance 
Board,"  "Bank,"  and  "Bank  Act"  which 
have  been  proposed  to  be  defined  for  all 
Finance  Board  regulations  in  a  previous 
rulemaking,  see  64  FR  52148  (Sept.  27, 
1999),  and  the  definition  of  the  term 
"Director"  are  deleted. 

2.  Section  941.2 — Powers  and 
Responsibilities  of  the  OF 

Proposed  §  941.2(a)  states  that  the  OF 
is  a  joint  office  of  the  Banks  under 


section  2B  of  the  Bank  Act.  See  12 
U.S.C.  1422b(b)(2).  Proposed  §941. 2(b) 
sets  out  the  broadened  purpose  of  the 
OF:  to  facilitate  the  accomplishment  of 
the  mission  of  the  Banks  as  set  forth  in 
sqption  2A  of  the  Bank  Act.  Id. 
1422a(3)(A)(ii)  and  (iii).  As  a  part  of  its 
purpose  to  further  the  mission  of  the 
Banks,  proposed  §  941.2(b)(1)  expressly 
provides  that  the  OF  shall  issue  COs  on 
which  the  Banks  shall  be  jointly  and 
severally  liable,  on  behalf  of  the  Banks 
and  the  Finance  Board  under  sections 
11(a)  and  11(c)  of  the  Bank  Act, 
respectively.  Id.  1431(a)  and  (c).  The 
second  prong  of  the  OF's  purpose  is  to 
support  the  Banks  upon  the  request  of 
two  or  more  Banks  imdertaking  joint 
asset  activities  that  the  Banks  are 
otherwise  authorized  by  law  to 
imdertake  individually. 

Proposed  §  941.2(c)  sets  out  the 
functions  the  OF  is  authorized  to 
undertake  in  support  of  the  issuance  of 
debt  and  the  support  to  be  provided  to 
Banks  engaged  in  joint  asset  activities. 
Proposed  §  941.2(c)(1)  contains  the 
specific  parameters  related  to  issuance 
and  servicing  of  COs:  conducting 
negotiations  relating  to  the  offering  and 
sale  of  COs  and  other  obligations  of  the 
Banks,  and  promoting  market  discipline 
and  making  timely  payments  on  the 
COs.  Proposed  §941. 2(c)(l)(iii)  requires 
the  OF  to  offer,  issue  and  service  COs 
effectively  and  at  the  lowest  all-in 
funding  costs  over  time,  with  due  regard 
for  prudent  risk-management  practices, 
prudential  debt  parameters,  short-and 
long-term  market  conditions,  the 
cooperative  natiu^e  of  the  Bank  System, 
and  the  Banks'  role  as  government- 
sponsored  enterprises.  The  proposed 
rule  further  provides  that  such  debt 
shall  be  issued  consistent  with 
maintaining  reliable  access  to  the  short- 
term  and  long-term  capital  markets,  by 
positioning  the  issuance  of  debt  to  take 
advantage  of  current  and  future  capital 
market  opportunities,  and  requires  the 
OF  to  define  and  maintain  appropriate 
investor  suitability  standards.  In 
considering  the  cooperative  nature  of 
the  Bank  System,  the  OF  specifically 
must  take  into  account  the  relationship 
between  the  Banks  as  debt  issuers,  and 
the  members  of  the  Bank  System  as 
retail  issuers  of  debt,  such  as  certificates 
of  deposit,  and  the  potential  for 
competition  between  the  Banks  and 
their  members. 

As  discussed,  the  OF  currently  issues 
debt  on  behalf  of  the  Finance  Board. 
The  Finance  Board  annually  adopts  a 
debt-issuemce  authorization  to  the  OF 
that  includes  parameters  to  which  the 
debt  must  conform.  If  the  Banks  are 
authorized  to  issue  joint  debt  imder 
section  11(a)  of  the  Bank  Act,  as 


proposed,  the  annual  Finance  Board 
authorization,  including  the  parameters 
to  which  debt  must  conform,  would  no 
longer  be  required.  However,  the 
Finance  Board  continues  to  be 
responsible  for  ensuring  that  the  Banks 
are  able  to  raise  funds  in  the  capital 
markets.  See  12  U.S.C. 
1422a(a)(3)(B)(iii).  Accordingly,  the 
proposed  rule  requires  the  OF  Board  of 
Directors  to  implement  policies  to 
access  debt  markets  according  to  an 
efficient  and  managed  process  that 
establishes  prudent  debt  parameters  and 
risk-management  practices.  In 
particular,  this  will  involve  establishing 
policies  that  may  temporarily  prevent  a 
Bank  from  accessing  the  capital  markets 
or  prevent  a  Bank  from  issiung  a 
specific  type  of  security.  In  addition,  the 
proposed  rule  requires  the  OF  to  adopt, 
implement  and  maintain  investor 
suitability  standards. 

As  a  part  of  its  CO  issuance  function, 
proposed  §  941.2(c)  would  assign  to  the 
OF  the  function  of  preparing  the 
combined  Bank  System  aimual  and 
quarterly  financial  reports  (financial 
reports).  Proposed  §941.2(c)(l)(iv) 
would  codify  current  Finance  Board 
pohcy  (Finance  Board  Res.  No.  98-27 
(June  24,  1998))  and  set  forth  the 
standards  under  which  the  OF  must 
prepare  the  financial  reports,  including 
requiring  that  the  scope,  form  and 
content  of  the  disclosure  contained  in 
such  financial  reports  generally  be 
consistent  with  the  requirements  of  the 
SEC's  Regulations  S-K  (specific 
narrative  disclosure  requirements)  and 
S-X  (accounting  and  financial  statement 
disclosure  requirements)  (17  CFR  parts 
229  and  210)  and  be  presented  in 
accordance  with  the  Statement  Of 
Financial  Accoimting  Standards  No. 
131,  "Disclosures  about  Segments  of  an 
Enterprise  and  Related  Information" 
(FAS  131).  While  the  FAS  131  standard 
only  applies  to  public  business 
enterprises,  and  not,  therefore,  to  a 
government-sponsored  enterprise  such 
as  the  Bank  System,  the  Finance  Board 
continues  to  believe  that  presentations 
resulting  from  compliance  with  FAS 
131,  with  each  Bank  presented  as  a 
separate  segment,  provide  useful 
information  to  bondholders  and  Bank 
members. 

Proposed  §941. 2(c)(l)(iv)(C) 
references  an  Appendix  to  the  proposed 
rule  that  lists  exceptions  to  the 
standards  set  forth  in  §  941.2(c)(l)(iv)(A) 
and  (B).  These  exceptions  stem  from  the 
Finance  Board's  belief  that  the  general 
standards  may  include  disclosure 
requirements  that  are  inapplicable  to,  or 
inappropriate  for,  the  Bank  System.  The 
list  of  exceptions  is  similar  to  that 
contained  in  the  Finance  Board's  Policy 
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Statement,  and  includes  certain 
disclosures  concerning  related-party 
transactions,  biographical  information, 
compensation,  jsubmission  of  matters  to 
a  vote  of  sharenolders,  exhibits,  per- 
share  information  and  beneficial 
ownership.  Exqeptions  relating  to 
derivatives  and  the  filing  schedule  for 
financial  repor  s  that  are  included  in  the 
Finance  Board' s  Policy  Statement  have 
been  omitted  fi  om  the  Appendix  since 
the  Finance  Bo  U'd  intends  the  SEC 
standard  to  be  met  in  each  case.  The 
Appendix  also  expands  the  list  of 
persons  required  to  provide 
biographical  information  to  include 
members  of  thg  OF  Board  of  Directors, 
in  recognition  ( i  the  increased  role 
assigned  to  thai  body  by  the  proposed 
reorganization  )f  the  OF. 

References  tq  the  "managing  director 
of  the  OF"  in  the  Policy  Statement  have 
been  changed  to  the  "Chief  Financial 
Officer  of  the  0  F"  in  the  Appendix. 

Proposed  §*  11. 2(c)(l)(iv)(p)  provides 
that  the  OF  wil  file  and  distribute 
combined  Bani  System  financial  reports 
according  to  a  £  chedule  that  mirrors  the 
filing  requiremi  tnts  applicable  to 
corporate  registrants  under  the  1934  Act 
(i.e.,  annual  reports  within  90  days  after 
the  end  of  the  fiscal  year  and  quarterly 
reports  within  45  days  after  the  end  of 
each  of  the  first  three  fiscal  quarters). 
The  Finance  Board  believes  that,  just  as 
disclosure  conoeming  the  Bank  System 
should  conform  to  industry  standards, 
so  too  should  tie  Bank  System  provide 
that  informatiot  to  interested  parties 
within  the  timetframes  applicable  in  the 
industry.  Proposed  §941. 2(c)(l)(iv)(D) 
would  require  t  tie  OF  to  distribute 
financial  report  s  to  each  Bank  member 
according  to  th(  >  same  schedule  to 
ensure  prompt  lissemination  of  relevant 
information.  Pr  )posed 
§  941.2(c)(l)(ivi  (E)  expressly  confirms 
the  Finance  Boi  ird's  sole  authority  to 
determine  com  >liance  with  the 
standards  of  pa  1  941,  while  proposed 
§  941.2(c)(l)(ivl(F)  provides  an  explicit 
compliance  mechanism  by  requiring  the 
OF  to  promptly  comply  with  any 
Finance  Board  i  lirective  pertaining  to 
the  preparation  filing,  amendment  or 
distribution  of  financial  reports. 

Proposed  §§^41.2(c)(l)(v),  (vi)  and 
(vii)  obligate  th  3  OF  to  stay  informed  on 
issues  and  deve  lopments  relating  to 
capital  markets  and  COs,  and  to  pass 
relevant  information  along  to  the  Banks, 
Proposed  §941  2(c)(l)(v)  expressly 
requires  the  OF  to  provide  capital 
markets  inform  ition  concerning  debt  to 
the  Banks.  Proposed  §941. 2(c)(l)(vi) 
provides  that  tie  OF  shall  manage 
relationships  w  ith  Nationally 
Recognized  Sta  istical  Rating 
Organizations  ( "^SROs)  in  connection 


with  the  NRSRO's  ratings  of  COs,  while 
§  941.2(c)(l)(vii)  allows  the  OF  to 
conduct  research  reasonably  related  to 
the  issuance  or  servicing  of  COs.  These 
functions  are  intended  to  allow  the  OF 
to  serve  as  a  centralized  repository  for 
information  supporting  the  issuance  of 
COs  for  the  benefit  of  the  Bank  System. 

3.  Joint  Asset  Activity  Management 

The  Finance  Board  has  determined 
that  the  Banks  have  incidental  and 
investment  authority  to  undertake 
certain  lending  programs  with  their 
members  whereby  a  Bank  may  purchase 
or  fund  mortgages  originated  by 
members,  subject  to  certain  conditions. 
On  October  4, 1999,  the  Finance  Board 
adopted  Resolution  Number  99-50, 
which  authorized  the  Beinks  to 
"establish  and  operate  Member 
Mortgage  Assets  programs,  a  generic 
designation  for  programs  that  efficiently 
edlocate  mortgage  risks  so  as  to  best  use 
the  core  competencies  of  the  entities 
involved,  provide  appropriate  capital 
treatment  to  the  participating  financial 
institution  members,  and  provide 
capital  market  funding  and  risk 
management  alternatives,  all  for  the 
ultimate  benefit  of  consumers."  See 
Finance  Board  Res.  No.  99-50  {Oct.  4, 
1999);  see  also  64  FR  60448  (Nov.  5, 
1999).  Finance  Board  Resolution 
Number  99-50  also  includes  the  terms 
and  conditions  applicable  to  the 
operation  of  member  mortgage  assets 
programs.  See  Finance  Board  Res.  No. 
99-50  at  2. 

These  are  not  the  only  potential  joint 
asset  activities  that  the  Banks  may 
choose  to  conduct.  Certain  advance 
participation  programs  or  investments, 
liquidity  management  and  investments 
in  housing  finance  agency  bonds 
present  potential  for  joint  activity 
among  the  Banks. 

Any  joint  asset  activities  in  which  the 
Banks  may  engage  may  be  most 
efficiently  administered  on  a  joint  basis 
through  a  central  facility.  Administering 
joint  assets  through  a  centralized  facility 
offers  the  added  safety  and  soundness 
benefits  of  better  risk-management 
capabilities  and  geographic  diversity  in 
the  portfolio.  The  latter  is  particularly 
important  given  the  national  nature  of 
the  mortgage  markets.  This  is  an  issue 
the  Finance  Board  will  continue  to 
study  as  this  product  develops  and 
business  therein  increases. 

Proposed  §  941.2(c)(2)  is  intended  to 
authorize  the  OF,  as  the  only  statutorily 
recognized  joint  office  of  the  Banks,  to 
operate  in  the  above  capacity.  It 
provides  that,  to  the  extent  requested  by 
two  or  more  Banks  pursuant  to  any 
agreement  or  contract,  the  OF  shall 
facilitate  or  provide  services  to  the 


Banks  in  connection  with  any  Bank 
joint  asset  activities  authorized  by  law. 
With  regard  to  the  joint  asset  activities 
of  the  Banks,  the  OF  would  be  required 
to  provide  administrative  and  technical 
support  for  the  origination,  purchase, 
management,  servicing  or  sale  of  any 
asset  owned  by  one  or  more  Banks 
pursuant  to  any  contract,  including 
member  mortgage  assets;  provide  market 
information  to  the  Banks  concerning 
member  mortgage  assets  and  other 
assets  or  investments  of  the  Banks; 
conduct  and  provide  research  on  such 
assets  and  investments;  develop 
effective  systems  to  monitor  credit 
exposure  and  manage  counter-party 
risk;  adopt  procedures  to  assist  the 
Banks  in  managing  their  liquidity;  and 
adopt  procedures  to  facilitate  the  inter- 
Bank  sale  of  participation  interests  in 
advances  and  investments.  This  section 
does  not  require  the  Banks  to  make  use 
of  the  OF  in  this  capacity,  but  it  does 
require  the  OF  to  provide  the  services 
outlined  if  two  or  more  Banks  wish  the 
OF  to  do  so.  The  OF  may,  of  course, 
establish  a  reasonable  fee  structure  or 
charge  for  its  services  by  contract  or 
otherwise.  It  also  may  mediate  among 
competing  Bank  demands,  in 
accordance  with  its  specified  duties  and 
responsibilities. 

Proposed  §  941.2(c)(3)  provides  that, 
in  accordance  with  policies  and 
procedures  established  by  the  OF  Board 
of  Directors,  the  OF  shall  perform  such 
duties  and  responsibilities  for  the 
Financing  Corporation  (FICO)  or  the 
Resolution  Fimding  Corporation 
(REFCorp)  on  behalf  of  the  Banks,  as 
may  be  required.  This  section  preserves 
a  current  function  of  the  OF  as  set  forth 
in  §  941.5(b). 

Proposed  §  941.2(d)  provides  that  the 
OF  may  contract  with  a  Bank  or  Banks 
for  the  use  of  Bank  facilities  or 
personnel  in  order  to  perform  its 
functions,  which  is  currently  set  forth  in 
§  941.7(b). 

4.  Finance  Board  Oversight 

Proposed  §  941.3  provides  that  the 
Finance  Board  shall  retain  the  same 
regulatory  oversight  authority  and 
enforcement  powers  over  the  OF,  the  OF 
Board  of  Directors,  the  directors, 
officers,  employees,  agents,  attorneys, 
accountants  or  other  OF  staff,  as  it  has 
over  a  Bank  and  its  respective  board 
members,  officers,  employees,  attorneys, 
accountants,  agents  or  other  staff,  which 
is  broader  than  the  existing  provision. 
The  proposed  rule  deletes  §  941.3(a), 
which  states  that  the  activities  of  the  OF 
are  subject  to  the  approval  of  the 
Finance  Board.  The  Finance  Board 
believes  that  §  941.3  should  be  amended 
to  expressly  state  the  Finance  Board's 
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supervisory  role  in  the  proposed 
expanded  functions  of  the  OF. 
Additionally,  the  proposed  rule  states 
that,  pursuant  to  Section  20  of  the  Bank 
Act.  12  U.S.C.  1440,  the  Finance  Board 
shall  examine  the  OF,  all  funds  and 
accounts  that  may  be  established 
pursuant  to  this  part,  and  the  operations 
and  activities  of  the  OF,  as  provided  for 
in  the  Bank  Act  or  any  regulations  , 
promulgated  piu'suant  thereto.  This  is 
somewhat  broader  in  scope  than  the 
provisions  of  existing  §  941.3. 

E.  Organizational  Structure — 
Amendments  to  Part  941 

1.  Section  941.4 — the  OF  Board  of 
Directors 

Current  §  941.7(c)  establishes  an  OF 
board  of  directors  composed  of  three 
members,  two  Bank  presidents  and  one 
private  citizen  with  demonstrated 
expertise  in  financial  markets,  all 
appointed  by  the  Finance  Board.  This 
structure  has  served  the  OF  and  the 
Bank  System  while  the  OF's  only 
functions  have  been  to  issue  COs  on 
behalf  of  the  Finance  Board  and  make 
CO  principal  and  interest  payments 
when  due  on  behalf  of  the  Banks.  The 
proposed  rule  contemplates  that  the  OF 
will  undertake  additional,  varied 
responsibilities  that  would  require 
broader  oversight  by  a  board  of  directors 
possessing  a  wide  range  of  financial 
sector  credentials.  Accordingly, 
proposed  §  941.4(a)  would  change  the 
size  and  composition  of  the  OF  Board  of 
Directors  to  reflect  the  proposed 
expanded  duties  and  functions  of  the 
OF.  As  revised,  the  OF  Board  of 
Directors  would  consist  of  24 
individuals,  6  of  whom  would  be 
appointed  by  the  Finance  Board,  6  of 
whom  would  be  elected  by  Bank  System 
members,  and  12  of  whom  would  be 
appointed  by  the  Banks.  The  Finance 
Board  acknowledges  that  the  size  of  the 
proposed  OF  Board  of  Directors  may 
seem  unwieldy  to  some.  The  ratio  and 
balance  among  Bank  representatives. 
System  representatives  and 
representatives  of  the  public  is  the 
principle  most  important  to  the  Finance 
Board  in  this  provision.  The  quest  to 
achieve  the  proper  balance  while 
providing  every  Bank  a  seat  and  a  role 
for  members  and  the  public  on  the  OF 
Board  of  Directors,  leads  to  the  number 
proposed.  The  Finance  Board  seeks 
comment  on  and  suggestions  for 
alternative  structures  that  might  be  more 
workable  in  terms  of  niunber  that  that 
would  still  maintain  the  appropriate 
mix  and  balance  of  representation  on 
the  OF  Board  of  Directors.  For  instance, 
if  less  than  12  Banks  were  to  be 
represented  on  the  OF  Board  of 


Directors  at  any  one  time,  the  regulation 
could  provide  for  rotating  Bank 
representation,  or  the  elimination  of  the 
requirement  for  an  Executive 
Committee. 

Under  proposed  §^941. 4(a)(1), 
directors  appointed  by  the  Finance 
Board  would  have  to  be  U.S.  citizens 
with  demonstrated  experience  in 
financial  markets  or  asset  management, 
and  could  not  be  affiliated  with  any 
Bank  or  broker-dealer  under  contract 
with  the  OF.  The  proposed  rule 
establishes  no  other  eligibility  criteria 
for  Finance  Board  appointees  to  the  OF 
Board.  This  differs  from  the 
appointment  standards  for  public 
interest  directors  of  the  Banks,  which 
require  that  two  out  of  six  Finance 
Board  appointees  represent  consumer  or 
community  interest  organizations,  and 
prohibit  any  Finance  Board  appointee 
from  serving  as  an  officer  of  a  Bank,  or 
as  an  officer  or  director  of  any  member 
of  a  Bank,  or  from  holding  shares  or  any 
other  financial  interest  in  any  member, 
during  his  or  her  teniu'e  as  a  Bank 
director.  See  12  U.S.C.  1427(a).  The 
absence  of  such  restrictions  for  OF 
Board  appointees  in  the  proposed  rule 
is  intended  to  provide  the  Finance 
Board  with  maximum  flexibility  in 
selecting  persons  it  believes  would  best 
assist  the  OF  in  fulfilling  its  mission. 
However,  the  Finance  Board  seeks 
comment  on  whether  the  qualifications 
and  restrictions  applicable  to  appointed 
Bank  directors,  or  any  others,  should  be 
included  in  the  proposed  rule  for 
Finance  Board  appointees  to  the  OF 
Board. 

Under  proposed  §  941.4(a)(2),  a 
director  appointed  by  a  Bank  must  be  an 
officer,  employee,  or  director  of  the 
Bank.  Pursuant  to  proposed 
§  941.4(a)(3),  Bank  System  members 
would  elect  six  directors  (two  each  year) 
through  annual  elections  conducted  by 
the  OF.  Under  proposed  §941.4(a)(3)(i). 
to  be  eligible  for  a  directorship, 
nominees  of  members  would  have  to  be 
U.S.  citizens  with  demonstrated 
experience  in  financial  markets  or  asset 
management,  and  could  not  be 
associated  with  a  broker-dealer  under 
contract  with  the  OF.  A  Bank  System 
member  and  its  affiliates  could  not  have 
more  than  one  representative  on  the  OF 
Board  of  Directors  at  any  time. 

Proposed  §941. 4{a)(3j(ii)  provides 
that  each  member  of  the  Bank  System  is 
entitled  to  nominate  an  eligible  person 
for  service  on  the  OF  Board  in  each 
annual  election.  From  such  nominees, 
two  member-elected  directorships 
would  be  filled  each  year  by  a  plurality 
vote  of  Bank  System  members.  Each 
member  would  be  permitted  to  cast  a 
number  of  votes  equal  to  the  niunber  of 


shares  of  stock  in  such  Bank  the 
member  held  at  the  end  of  the  calendar 
year  preceding  the  election,  without  any 
limitation,  including  limits  that  would 
apply  to  voting  in  director  elections 
under  section  7(b)  of  the  Bank  Act.  See 
12  U.S.C.  1427(b).  Under  proposed 
§  941.4{a)(3)(iii),  the  OF  would  prepare 
nomination  forms  and  transmit  them  to 
Bank  System  members  no  later  than 
March  1st  of  the  election  year.  The 
nomination  forms  would  state  the 
director  eligibility  requirements  and 
restrictions.  Members  would  have  not 
less  than  30  calendar  days  to  submit  the 
nomination  forms  to  the  OF,  which 
would  create  acceptance  and 
certification  of  eligibility  forms  and 
provide  them  to  the  nominees  no  later 
than  May  1st  of  the  election  year.  The 
nominees  would  have  30  days  to  accept 
or  decline  the  nomination  and  provide 
the  written  eligibility  certification  to  the 
OF. 

Under  proposed  §  941.4(a){3)(iv),  the 
OF  would  prepare  a  ballot  for  the  OF 
Board  of  Directors  election  to  be  used  in 
each  Bank  district  based  on  the 
acceptance  and  certification  forms,  and 
provide  the  ballot  to  the  Banks  not  later 
than  July  1st  of  the  election  year.  The 
Banks  would  be  required  to  transmit  the 
ballot  to  their  members  with  the 
election  ballots  for  the  election  of  the 
Banks'  respective  boards  of  directors. 
Bank  System  members  would  have  a 
minimum  of  30  days  to  vote  and  return 
the  OF  Board  of  Directors  election  ballot 
to  the  OF.  The  OF  would  tabulate  the 
ballots  and  aimounce  the  slate  of  the  OF 
Board  of  Directors  no  later  than 
November  1st  of  the  election  year. 

Proposed  §  941.4(b)  provides  that  the 
directors'  terms  would  be  three  years, 
and  that  initial  terms  would  be 
staggered  so  that  Vs  of  the  terms  expire 
each  year.  Under  proposed  §  941.4(c), 
appointed  directorship  vacancies  would 
be  filled  in  the  manner  in  which  the 
appointment  was  originally  made,  while 
elected  directorship  vacancies  would  be 
filled  by  majority  vote  of  the  remaining 
OF  Board  of  Directors.  A  director 
appointed  or  elected  to  fill  a  vacancy 
would  serve  the  remainder  of  the 
original  term.  Proposed  §  941.4(d), 
which  sets  forth  the  means  of  selection 
and  duties  of  the  Chair  and  Vice  Chair 
of  the  OF  Board  of  Directors,  contains 
all  of  the  substantive  provisions  of 
current  §  941.7(e). 

Proposed  §  941.4(e),  "Compensation," 
replaces  the  multiple  provisions  of 
current  §  941.7(f)  with  a  single  standard 
that  permits  members  of  the  OF  Board 
of  Directors  to  receive  compensation 
and  reimbursement  for  expenses 
inciured  as  a  result  of  their  service  on 
the  OF  Board  of  Directors. 
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Proposed  §  941.6(a)  retains  intact  the 
provisions  of  current  §  941.9(a),  which 
provides  that  the  OF  Board  of  Directors 
shall  adopt  bylaws,  consistent  with 
applicable  laws  and  regulations  as 
administered  by  the  Finance  Board, 
governing  its  operation  and  issue  such 
guidance  or  instruction  as  will  promote 
the  efficient  operation  of  the  OF  and 
that  the  OF  Board  of  Directors  shall 
conduct  its  business  by  majority  vote  of 
its  members  convened  at  a  meeting  in 
accordance  with  its  bylaws. 

Proposed  §  941.6(b)  enumerates  the 
oversight  responsibilities  of  the  OF 
Board  of  Directors.  Importantly, 
proposed  §  941.6(b)(2)  requires  the  OF 
Board  of  Directors  to  set  policies  for 
management  of  the  OF,  in  particular  a 
policy  in  connection  with  the  issuance 
of  debt  that  would  take  into  account  the 
cooperative  nature  of  the  Bank  System, 
and  the  relationship  of  the  Banks  as 
issuers  of  debt  to  their  members  as 
issuers  of  debt.  Proposed  §  941.6(b)  also 
requires  the  OF  Board  of  Directors  to  be 
responsible  for  the  conduct  and 
performance  of  all  duties,  functions, 
operations  and  activities  of  the  OF  and 
for  its  efficient  and  effective  operation; 
approve  a  strategic  business  plan  for  the 
OF  and  monitor  the  progress  of  its 
operations  under  such  plan;  review, 
adopt,  and  monitor  the  annual  operating 
budget  of  the  OF  including  any 
supplemental  expenditure  thereto; 
provide  oversight  for  the  OF  Board  of 
Directors  committee  charged  with 
directing  the  issuance  of  COs;  develop 
and  implement  the  pricing  mecheinism 
by  which  the  OF  will  make  private  or 
public  offerings  of  COs,  subject  to  the 
requirements  of  part  910;  select,  employ 
and  define  the  duties  of  a  Chief 
Executive  Officer  of  the  OF  (CEO), 
provided  that  the  CEO,  or  his  designee, 
shall  be  the  Fiscal  Agent  of  the  Banks, 
a  member  of  the  Directorate  of  the 
Financing  Corporation,  pursuant  to 
section  21(b)(1)(A)  of  the  Bank  Act,  12 
U.S.C.  1441(b)(1)(A),  and  a  member  of 
the  Directorate  of  the  Resolution 
Funding  Corporation,  pursuant  to 
section  2lB(c)(l)(A)  of  the  Bank  Act,  12 
U.S.C.  1441b(c)(l)(A).  Additionally,  the 
OF  Board  of  Directors  would  be 
required  to  approve  all  contracts  of  the 
OF,  and  assume  any  other 
responsibilities  that  may  from  time  to 
time  be  delegated  to  it  by  the  Finance 
Board.  The  proposed  rule  also  expressly 
provides  that  the  OF  Board  of  Directors 
would  be  subject  to  and  required  to 
operate  in  accordance  with  Finance 
Board  policies  and  regulations 
applicable  to  the  boards  of  directors  of 
the  Banks,  including  proposed  part  917. 

Proposed  §941.7  incorporates  and 
revises  the  provisions  of  current 


§941.11.  It  retains  the  requirement  of 
current  §  941.11(f)  that  the  Banks  are 
responsible  for  jointly  funding  the  OF. 
Under  the  proposed  rule,  at  the 
direction  of  and  pursuant  to  policies 
and  procedures  adopted  by  the  OF 
Board  of  Directors,  the  Banks  are 
required  periodically  to  reimburse  the 
OF  Operations  Imprest  Fund  to 
maintain  in  such  fund  an  amount 
approved  by  the  OF  Board  of  Directors 
sufficient  to  fund  the  operations  of  the 
OF  under  a  budget  approved  by  the  OF 
Board  of  Directors.  Each  Bank's 
respective  pro  rata  share  of  the 
reimbursement  must  be  based  on  the 
ratio  of  the  total  paid-in  value  of  its 
capital  stock  relative  to  the  total  paid- 
in  value  of  all  capital  stock  in  the  Bank 
System.  The  proposed  rule  provides 
new  authority  for  the  OF  Board  of 
Directors,  with  the  prior  approval  of  the 
Finance  Board,  to  devise  an  alternative 
formula  for  determining  each  Bank's 
respective  share  of  the  OF  expenses  or, 
by  contract  with  a  Bank  or  Banks,  may 
choose  to  be  reimbursed  through  a  fee 
structure  in  lieu  of  or  in  addition  to 
assessment,  for  services  provided  to  the 
Bank  or  Banks  for  the  issuance  or 
servicing  of  COs  or  the  management  and 
administration  of  joint  asset  activities. 

Proposed  §  941.8  retains  the  savings 
clause  contained  in  current  §  941.12, 
which  provides  that  all  actions  taken  by 
the  OF  as  it  existed  prior  to  these 
amendments  will  continue  to  be  valid  as 
regards  the  Finance  Board  and  the  Bank 
System.  The  rest  of  the  provisions  of 
current  §  941.12  are  not  included  in  the 
proposed  rule  as  they  are  obsolete  and 
no  longer  necessary. 

IV.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
See  33  U.S.C.  3501  et  seq.  Therefore,  the 
FiucUice  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review,     r 
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List  of  Subjects 

12  CFR  Part  900 

Organization  and  functions 
(Government  agencies). 

12  CFR  Part  910 

Banks,  Consolidated  bonds  and 
debentures,  Federal  home  loan  banks, 
Securities. 

12  CFR  Part  941 

Consolidated  bonds  and  debentures, 
Federal  home  loan  banks.  Organization 
and  functions  (Government  agencies), 
Securities. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  proposes 
to  amend  12  CFR  parts  900,  910  and  941 
as  follows: 

PART  900— DESCRIPTION  OF 
ORGANIZATION  AND  FUNCTIONS 

1 .  The  authority  citation  for  part  900 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  1422b(a) 
and  1423. 

2.  Amend  §  900.30  to  add  a  new 
paragraph  (a)(3)  to  read  as  follows: 

§  900.30    Office  of  Finance  Board  of 
Directors. 

(a)  *   *   * 

(3)  The  authority  delegated  under 
paragraphs  (a)(1)  and  (2)  of  this  section 
expires  on  December  31,  2000,  unless 
otherwise  extended  or  modified  by  the 
Finance  Board. 
***** 

3.  Revise  part  910  to  read  as  follows: 

PART  910— CONSOLIDATED 
OBLIGATIONS 

Sec.  * 

910.1  Definitions. 

910.2  Authorized  liabilities;  Issuance  of 
consolidated  obligations. 

910.3  Form  of  consolidated  obligations. 

910.4  Transactions  in  consolidated 
obligations. 

910.5  Lost,  stolen,  destroyed,  mutilated  or 
defaced  consolidated  obligations. 

910.6  Administrative  provision. 

910.7  Conditions  for  issuance  of 
consolidated  obligations. 

910.8  Joint  and  several  liability. 
Authority:  12  U.S.C.  1422a,  1422b  and 

1431. 

§910.1     Definitions. 

For  purposes  of  this  part: 
(a)  Consolidated  obligations  or  CO 
means  any  bond,  debenture,  or  note 
issued  jointly  by  the  Banks  piu-suant  to 
section  11(a)  of  the  Federal  Home  Loan 
Bank  Act  (Act),  as  amended  (12  U.S.C. 
1431(a)),  or  any  bond  or  note  issued  by 
the  Finance  Board  on  behalf  of  all  Banks 
pursuant  to  section  11(c)  of  the  Act  (12 


U.S.C.  1431(c)),  on  which  the  Banks  are 
by  statute  or  regvdation  jointly  and 
severally  liable. 

(b)  NRSRO  means  a  credit  rating 
organization  regarded  as  a  Nationally 
Recognized  Statistical  Rating 
Organization  by  the  Secxirities  and 
Exchange  Commission. 

(c)  Senior  bonds  means  COs  issued 
pursuant  to  section  11  of  the  Act  and 
this  part  and  not  defeased,  other  than 
bonds  specifically  subordinated  to  any 
then  outstanding  COs. 

§  91 0.2    Autfiorized  liabilities;  Issuance  of 
consolidated  obligations. 

(a)  Authorized  liabilities.  As  a  source 
of  funds  for  business  operations,  each 
Bank  is  authorized  to  incur  liabilities 
only  by: 

(1)  Acting  as  joint  and  several  obligor 
with  other  Banks  on  consolidated 
obligations,  as  authorized  under  this 
part; 

(2)  Accepting  time  or  demand 
deposits  from  members  or  any 
institution  for  which  the  Bank  is 
providing  correspondent  services,  other 
Banks,  and  instrumentalities  of  the 
United  States,  so  long  as  the  deptosit 
transaction  is  not  conducted  in  suc'h  a 
way  as  to  result  in  the  offer  or  sale  of 

a  security  in  a  public  offering  as  those 
terms  are  used  in  15  U.S.C.  77b(3);  or 

(3)  Solely  in  order  to  satisfy  the 
Bank's  short-term  liquidity  needs,  by: 

(i)  Purchasing  federal  funds;  and 
(ii)  Entering  into  repurchase 
agreements. 

(b)  Consolidated  obligations  issued  by 
the  Finance  Board.  The  Finance  Board 
may  issue  consolidated  obligations 
under  section  11(c)  of  the  Act  (12  U.S.C. 
1431(c)),  including  the  determination  of 
the  dates  of  issue,  maturities,  rates  of 
interest,  terms  and  conditions  thereof, 
and  the  manner  in  which  such 
consolidated  obligations  shall  be  issued, 
subject  to  the  provisions  of  31  U.S.C. 
9108.  The  Finance  Board  in  its 
discretion  may  delegate  this 
responsibility,  or  terminate  such 
delegation.  Consolidated  obligations 
issued  under  this  paragraph  shall  not  be 
directly  placed  with  any  Bank. 

(c)  Consolidated  obligations  issued  by 
the  Banks.  (1)  Pursuant  to  the  Banks' 
housing  finance  mission  set  forth  in 
section  2A(a)(3)(B)(ii)  of  the  Act  (12 
U.S.C.  1422a(a)(3){B)(ii)).  pursuant  to 
the  Finance  Board's  duty  to  ensure  that 
the  Banks  carry  out  that  mission  and 
remain  adequately  capitalized  and  able 
to  raise  funds  in  the  capital  markets 
imder  section  2A(a){3)(B)(ii)  and  (iii)  of 
the  Act  (12  U.S.C.  1422a(a)(3)(B)(ii)  and 
(iii)),  and  subject  to  such  rules, 
regulations,  terms  and  conditions  as  the 
Finance  Board  may  prescribe,  the  Banks 


are  authorized  to  issue  joint  debt  under 
section  11(a)  of  the  Act  (12  U.S.C. 
1431(a)),  which  shall  be  called 
consolidated  obligations  and  on  which 
the  Banks  shall  be  jointly  and  severally 
liable  imder§  910.7. 

(2)  Consolidated  obligations  shall  be 
issued  through  the  Office  of  Finance,  as 
agent  of  the  Banks  pursuant  to  this  part 
910. 

(3)  Consolidated  obligations  issued 
under  this  paragraph  (c)  shall  not  be 
directly  placed  with  any  Bank. 

(d)  Negative  pledge  requirement.  Each 
Bank  shall  at  all  times  maintain  assets 
described  in  paragraphs  (d)(1)  through 
(d)(6)  of  this  section  free  from  any  lien 
or  pledge,  in  an  amount  at  least  equal 
to  a  pro  rata  share  of  the  total  amoimt 
of  ciurently  outstanding  consolidated 
obligations  jointly  issued  by  the  Banks 
pursuant  to  section  11(a)  of  the  Act  (12 
U.S.C.  1431(a))  and  by  the  Finance 
Board  pursuant  to  section  11(c)  of  the 
Act  (12  U.S.C.  1431(c))  equal  to  such 
Bank's  participation  in  all  such  COs 
outstanding  provided  that  any  assets 
that  are  subject  to  a  lien  or  pledge  for 
the  benefit  of  the  holders  of  any  issue 
of  consolidated  obligations  shall  be 
treated  as  if  they  were  assets  free  from 
any  lien  or  pledge  for  purposes  of 
compliance  with  this  paragraph  (d). 
Eligible  assets  are: 

(1)  Cash; 

(2)  Obligations  of  or  fully  guaranteed 
by  the  United  States; 

(3)  Secured  advances; 

(4)  Mortgages  as  to  which  one  or  more 
Banks  have  any  guaranty  or  insurance, 
or  commitment  therefore,  by  the  United 
States  or  any  agency  thereof; 

(5)  Investments  described  in  section 
16(a)  of  the  Act  (12  U.S.C.  1436(a));  and 

(6)  Other  securities  that  have  been 
assigned  a  rating  or  assessment  by  an 
NRSRO  that  is  equivalent  to  or  higher 
than  the  rating  or  assessment  assigned 
by  an  NRSRO  to  consolidated 
obligations  outstanding. 

§  91 0.3    Form  of  consolidated  obligations. 

Consolidated  obligations  shall  be 
issued  in  series  and  all  consolidated 
obligations  of  the  same  series  shall  be  of 
like  date,  tenor,  and  effect  except  as  to 
denominations,  which  shall  be  in  such 
amoimts  as  may  be  authorized  by  the 
Finance  Board.  The  Finance  Board  shall 
prescribe  the  form  of  each  consolidated 
obligation.  Consolidated  obligations 
issued  with  maturities  of  one  year  or 
less  may  be  designated  consolidated 
notes. 

§910.4    Transactions  in  consolidated 
obligations. 

The  general  regulations  of  the 
Department  of  Treasury  now  or 


334 


Federal  Register / Vol.  65.  No.  2 /Tuesday,  fanuary  4,  2000 / Proposed  Rules 


hereafter  in  fo  ce  governing  transactions 


in  United  Stat 


s  securities,  except  31 


CFR  part  357  legarding  book-entry 
procedure,  are  hereby  incorporated  into 
this  part  910, ;  o  far  as  applicable  and  as 
necessarily  m(  idified  to  relate  to 
consolidated  cbligations,  as  the 
regulations  of  [he  Finance  Board  for 
similar  transac  tions  on  consolidated 
obligations.  T  le  book-entry  procedure 
for  consoIidat(  d  obligations  is  contained 
in  part  912  of  his  subchapter. 


§910.5    Lost, 

or  defaced  consolidated 


a^olen,  destroyed,  mutilated 
obligations. 


United  States  statutes  and  regulations 
of  the  Departn  ent  of  Treasury  now  or 
hereafter  in  foi  ce  governing  relief  on 
account  of  the  loss,  theft,  destruction, 
mutilation,  or  defacement  of  United 
States  securiti(!s,  so  far  as  applicable 
and  as  necessa  rily  modified  to  relate  to 
consolidated  cbligations,  are  hereby 
adopted  as  tha  regulations  of  the 


Finance  Boarc 


substitute  com  olidated  obligations  or 
the  payment  o  lost,  stolen,  destroyed, 
mutilated  or  defaced  consolidated 
obligations. 

§  91 0.6    Administrative  provision. 


oiier  I 


tiel 


The  Secretai  y 
Acting  Secreta  ry 
hereby  author^ed 
the  agent  of 
Banks  to  administer 
and  to  delegat 
discretion  to 
and  agents  of 
Treasury.  Any 
waived  on  behfclf 
and  the  Banks 
Treasury  or  th 
Treasury  or  by 
Department 
waive  similar 
to  United  States 
any  particular 
regulation  wit!  i 
securities  would 
"securities' 
section  shall 
otherwise  requ  i 
coupons  and 


§910.7    Conditions 
consolidated  ot  I 


The  OF  Boaijd 
authorize  the 
forward  settleijient 
the  reopening 
authorize  the 
interest,  terms 
subject  to  the 
9801  and  the 


(a)  COs  may 
to  the  extent 
to  take  the  profceeds 


for  the  issuance  of 


of  the  Treasury  or  the 
of  the  Treasury  is 
and  empowered,  as 
Finance  Board  and  the 

§§910.4  and  910.5, 
such  authority  at  their 
officers,  employees. 
Department  of 
such  regulations  may  be 
of  the  Finance  Board 
jy  the  Secretary  of  the 
Acting  Secretary  of  the 
an  officer  of  the 
of|Treasury  authorized  to 
igulations  with  respect 
securities,  but  only  in 
:ase  in  which  a  similar 
respect  to  United  States 
be  waived.  The  terms 
"bonds"  as  used  in  this 
Jnless  the  context 

res.  include  and  apply  to 
iiterim  certificates. 


leg 


aid 


for  issuance  of 
gations. 


of  Directors  shall 
cjffering  for  current  and 
(up  to  12  months)  or 
)f  COs,  as  necessary,  and 
r  laturities,  rates  of 
and  conditions  thereof, 
I  rovisions  of  31  U.S.C. 
fi  (Mowing  conditions: 

ae  offered  for  sale  only 
Banks  are  committed 


tlat 


(b)  The  OF  Board  of  Directors  shall 
implement  investor  suitability 
standards;  and 

(c)  COs  may  be  offered  for  sale  only 
pursuant  to  a  policy  adopted  by  the  OF 
Board  of  Directors  that  addresses  the 
relationship  between  the  Banks  as 
issuers  of  debt  and  their  members  as 
issuers  of  debt. 

§  91 0.8    Joint  and  several  liability. 

(a)  In  general.  (1)  Each  and  every 
Bank,  individually  and  collectively,  has 
an  obligation  to  make  full  and  timely 
payment  of  all  principal  and  interest  on 
consolidated  obligations  when  due. 

(2)  Each  and  every  Bank,  individually 
and  collectively,  shall  ensure  that  the 
timely  payment  of  principal  and  interest 
on  all  consolidated  obligations  is  given 
priority  over,  and  is  paid  in  full  in 
advance  of,  any  payment  to  or 
redemption  of  shares  from  any 
shareholder. 

(3)  The  provisions  of  this  part  shall 
not  limit,  restrict  or  otherwise  diminish, 
in  any  manner,  the  joint  and  several 
liability  of  all  of  the  Banks  on  all  of  the 
consolidated  obligations  issued  by  the 
Finance  Board  pursuant  to  section  11(c) 
of  the  Bank  Act  (12  U.S.C.  1431(c)  and 
by  one  or  more  Banks  pursuant  to 
section  11(a)  of  the  Bank  Act  (12  U-S.C. 
1431(a). 

(b)  Certification  and  reporting.  (1) 
Before  the  end  of  each  calendar  quarter, 
and  before  declaring  or  paying  any 
dividend  for  that  quarter,  the  President 
of  each  Bank  shall  certify  in  writing  to 
the  Finance  Board  that,  based  on  known 
current  facts  and  financial  information, 
the  Bank  will  remain  in  compliance 
with  the  liquidity  requirements  set  forth 
in  section  11(g)  of  the  Act  (12  U.S.C. 
1431(g)),  and  the  Finance  Board's 
Financial  Management  Policy  or  any 
regulations,  (as  the  same  may  be 
amended,  modified  or  replaced),  and 
will  remain  capable  of  making  full  and 
timely  payment  of  all  of  its  current 
obligations,  including  direct  obligations, 
coming  due  during  the  next  quarter. 

(2)  A  Bank  shall  immediately  provide 
written  notice  to  the  Finance  Board  if  at 
any  time  the  Bank: 

(i)  Is  unable  to  provide  the 
certification  required  by  paragraph 
(b)(1)  of  this  section; 

(ii)  Projects  at  any  time  that  it  will  fail 
to  comply  with  statutory  or  regulatory 
liquidity  requirements,  or  will  be  imable 
to  timely  and  fully  meet  all  of  its  current 
obligations,  including  direct  obligations, 
due  during  the  quarter; 

(iii)  Actually  fails  to  comply  with 
statutory  or  regulatory  liquidity 
requirements  or  to  timely  and  fully  meet 
all  of  its  current  obligations,  including 


direct  obligations,  due  during  the 
quarter;  or 

(iv)  Negotiates  to  enter  or  enters  into 
an  agreement  with  one  or  more  other 
Banks  to  obtain  financial  assistance  to 
meet  its  current  obligations,  including 
direct  obligations,  due  during  the 
quarter;  the  notice  of  which  shall  be 
accompanied  by  a  copy  of  the 
agreement,  which  shall  be  subject  to  the 
approval  of  the  Finance  Board. 

(c)  Consolidated  obligation  payment 
plans.  (1)  A  Bank  promptly  shall  file  a 
consolidated  obligation  payment  plan 
for  Finance  Board  approval: 

(i)  If  the  Bank  becomes  a  non- 
complying  Bank  as  a  result  of  failing  to 
provide  the  certification  required  in 
paragraph  (b)(1)  of  this  section; 

(ii)  If  the  Bank  becomes  a  non- 
complying  Bank  as  a  result  of  being 
required  to  provide  the  notice  required 
pursuant  to  paragraph  (b)(2)  of  this 
section,  except  in  the  event  that  a  failure 
to  make  a  principal  or  interest  payment 
on  a  consolidated  obligation  when  due 
was  caused  solely  by  a  temporary 
interruption  in  the  Bank's  debt  servicing 
operations  resulting  ft'om  an  external 
event  such  as  a  natural  disaster  or  a 
power  failure;  or 

(iii)  If  the  Finance  Board  determines 
that  the  Bank  will  cease  to  be  in 
compliance  with  the  statutory  or 
regulatory  liquidity  requirements,  or 
will  lack  the  capacity  to  timely  and  fully 
meet  all  of  its  current  obligations, 
including  direct  obligations,  due  during 
the  quarter. 

(2)  A  consolidated  obligation  payment 
plan  shall  specify  the  measures  the  non- 
complying  Bank  will  undertake  to  make 
full  and  timely  payments  of  all  of  its 
current  obligations,  including  direct 
obligations,  due  during  the  applicable 
quarter. 

(3)  A  non-complying  Bank  may 
continue  to  incur  and  pay  normal 
operating  expenses  incurred  in  the 
regular  course  of  business  (including 
salaries,  benefits,  or  costs  of  office 
space,  equipment  and  related  expenses), 
but  shall  not  Incur  or  pay  any 
extraordinary  expenses,  or  declare,  or 
pay  dividends,  or  redeem  any  capital 
stock,  until  such  time  as  the  Finance 
Board  has  approved  the  Bank's 
consolidated  obligation  payment  plan  or 
inter-Bank  assistance  agreement,  or 
ordered  another  remedy,  and  all  of  the 
non-complying  Bank's  direct  obligations 
have  been  paid. 

(d)  Finance  Board  payment  orders; 
Obligation  to  reimburse.  (1)  The  Finance 
Board,  in  its  discretion  and 
notwithstanding  any  other  provision  in 
this  section,  may  at  any  time  order  any 
Bank  to  make  any  principal  or  interest 
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payment  due  on  any  consolidated 
obligation. 

(2)  To  the  extent  that  a  Bank  makes 
any  payment  on  any  consolidated 
obligation  on  behalf  of  another  Bank, 
the  paying  Bank  shall  be  entitled  to 
reimbursement  from  the  non-complying 
Bank,  which  shall  have  a  corresponding 
obligation  to  reimburse  the  Bank 
providing  assistance,  to  the  extent  of 
such  payment  and  other  associated  costs 
(including  interest  to  be  determined  by 
the  Finance  Board). 

(e)  Adjustment  of  equities.  (1)  Any 
non-complying  Bank  shall  apply  its 
assets  to  fulfill  its  direct  obligations. 

(2)  If  a  Bank  is  required  to  meet,  or 
otherwise  meets,  the  direct  obligations 
of  another  Bank  due  to  a  temporary 
interruption  in  the  latter  Bank's  debt 
servicing  operations  (e.g.,  in  the  event  of 
a  natural  disaster  or  power  failure),  the 
assisting  Bank  shall  have  the  same  right 
to  reimbursement  set  forth  in  paragraph 
(d)(2)  of  this  section. 

(3)  If  the  Finance  Board  determines 
that  the  assets  of  a  non-complying  Bank 
are  insufficient  to  satisfy  all  of  its  direct 
obligations  as  set  forth  in  paragraph 
(e)(1)  of  this  section,  then  the  Finance 
Board  may  allocate  the  outstanding 
liability  among  the  remaining  Banks  on 
a  pro  rata  basis  in  proportion  to  each 
Bank's  participation  in  all  consolidated 
obligations  outstanding  as  of  the  end  of 
the  most  recent  month  for  which  the 
Finance  Board  has  data,  or  otherwise  as 
the  Finance  Board  may  prescribe. 

(f)  Reservation  of  authority.  Nothing 
in  this  section  shall  affect  the  Finance 
Board's  authority  to  adjust  equities 
between  the  Banks  in  a  manner  different 
than  the  manner  described  in  paragraph 
(e)  of  this  section,  or  to  take 
enforcement  or  other  action  against  any 
Bank  pursuant  to  the  Finance  Board's 
authority  under  the  Act  or  otherwise  to 
supervise  the  Banks  and  ensure  that 
they  are  operated  in  a  safe  and  sound 
manner. 

(g)  No  rights  created.  (1)  Nothing  in 
this  section  shall  create  or  be  deemed  to 
create  any  rights  in  any  third  party. 

(2)  Payments  made  by  a  Bank  toward 
the  direct  obligations  of  another  Bank 
are  made  for  the  sole  purpose  of 
discharging  the  joint  and  several 
liability  of  the  Banks  on  consolidated 
obligations. 

(3)  Compliance,  or  the  failvue  to 
comply,  with  any  provision  in  this 
section  shall  not  be  deemed  a  default 
under  the  terms  and  conditions  of  the 
consolidated  obligations. 

4.  Revise  part  941  to  read  as  follows: 


PART  941— OPERATIONS  OF  THE 
OFFICE  OF  FINANCE 

Sec. 

941.1  Definitions. 

941.2  Powers  and  responsibilities  of  the  OF. 

941.3  Finance  Board  oversight. 

941.4  The  OF  board  of  directors. 

941.5  Powers  of  the  OF  board  of  directors. 

941 .6  Duties  of  the  OF  board  of  directors. 

941.7  Funding  of  the  OF. 

941.8  Savings  clause. 

Appendix  A  to  Part  941 — Exceptions  to  the 
General  Disclosure  Standards 

Authority:  12  U.S.C.  1422b(a)  and  1431. 

§941.1     Definitions. 

For  piu-poses  of  this  part: 

(a)  Bank  System  means  the  12  Banks 
and  the  OF. 

(b)  Chair  means  the  Chairperson  of 
the  OF  Board  of  Directors. 

(c)  Chief  Executive  Officer  or  CEO 
means  the  Chief  Executive  Officer  of  the 
OF. 

(d)  OF  means  the  Office  of  Finance. 

(e)  OF  Board  of  Directors  means  the 
24  member  administrative  body 
responsible  for  management  of  the  OF. 

(f)  OF  Operations  Imprest  Fund 
means  the  checking  account  established 
in  a  financial  depository  institution 
approved  by  the  OF  Board  of  Directors 
to  fund  OF  operations. 

§  941 .2    Powers  and  responsibilities  of  the 
OF. 

(a)  Joint  office.  The  OF  is  a  joint  office 
of  the  Banks  piu-suant  to  section  2B  of 
the  Act  (12  U.S.C.  1422b(b)(2)). 

(b)  Purpose.  The  role  of  the  OF  is  to 
facilitate  the  accomplishment  of  the 
mission  of  the  Banks  set  forth  in  section 
2A  of  the  Act  (12  U.S.C.  1422a(3)(A)(ii) 
and  (iii))  by: 

(1)  Exclusively  offering,  issuing,  and 
servicing  consolidated  obligations  on 
behalf  of  the  Finance  Board  pursuant  to 
section  11(c)  of  the  Act  (12  U.S.C. 
1431(c))  and  the  Banks  pursuant  to 
section  11(a)  of  the  Act  (12  U.S.C. 
1431(a)),  on  which  the  Banks  are  jointly 
and  severally  liable;  and 

(2)  At  the  request  of  two  or  more 
Banks,  by  undertaking  on  a  joint  basis 
activities  the  requesting  Banks  are 
authorized  by  law  to  undertake 
individually. 

(c)  Functions.  The  OF  shall  have  the 
following  functions: 

(1)  Subject  to  part  910  of  this  chapter, 
with  respect  to  consolidated  obligations, 
the  OF  shall: 

(i)  Conduct  or  facilitate  negotiations 
relating  to  the  public  or  private  offering 
and  sale  of  consolidated  obligations  in 
such  a  manner  as  to  promote  the 
cooperative  nature  of  the  Bank  System 
and  assure  that  suitability  standards  are 
met; 


(ii)  Issue  and  service  (including 
making  timely  payments  on  principal 
and  interest  due,  subject  to  §  918.7  of 
this  chapter]  consolidated  obligations 
pursuant  to  and  in  accordance  with  the 
policies  and  procedures  established  by 
the  OF  Board  of  Directors  under  this 
part,  which  shall  govern  the  frequency 
and  timing  of  issuance,  issue  size, 
minimiun  denomination,  bond 
concessions,  underwriter  qualifications, 
currency  of  issuance,  interest-rate 
change  or  conversion  features,  call 
features,  principal  indexing  features, 
selection  and  retention  of  outside 
counsel,  selection  of  clearing 
organizations,  and  the  selection  and 
compensation  of  imdcrwriters  for 
consolidated  obligations,  and  shall  be  in 
accordance  with  the  mission  of  the  OF 
as  set  forth  in  §  941.2  and  the 
requirements  and  limitations  set  forth  in 
paragraph  (c)(l)(iii)  of  this  section; 

(iii)  Discharge  the  function  described 
in  paragraphs  (c)(l)(i)  and  (ii)  of  this 
section  effectively  and  at  the  lowest  all- 
in  fimding  costs  over  time,  with  due 
regard  for  prudent  risk-management 
practices,  prudential  debt  parameters, 
short  and  long-term  market  conditions, 
the  cooperative  nature  of  the  Bank 
System,  and  the  Banks'  role  as 
govenunent-sponsored  enterprises,  and, 
consistent  with: 

(A)  Maintaining  reliable  access  to  the 
short-term  and  long-term  capital 
markets; 

(B)  Positioning  the  issuance  of  debt  to 
take  advantage  of  current  and  futiu^ 
capital  market  opportunities;  and 

fc)  Defining  and  maintaining 
appropriate  investor  suitability 
standards. 

(iv)  Prepare  and  issue  the  combined 
annual  and  quarterly  financial  reports 
for  the  Bank  System  in  accordance  with 
the  following  requirements: 

(A)  The  scope,  form  and  content  of 
the  disclosure  generally  shall  be 
consistent  with  the  requirements  of  the 
Securities  and  Exchange  Commission's 
Regulations  S-K  and  S-X  (17  CFR  parts 
229  and  210); 

(B)  Information  about  each  Bank  shall 
be  presented  as  a  segment  of  the  Bank 
System  as  if  Statement  of  Financial 
Accounting  Standards  No.  131,  titled 
"Disclosures  about  Segments  of  an 
Enterprise  and  Related  Information" 
(FASB  131)  applied  to  the  combined 
annual  and  quarterly  financial  reports  of 
the  Bank  System. 

(C)  The  standards  set  forth  in 
paragraphs  (c)(l)(iv)(A)  and  (B)  of  this 
section  are  subject  to  the  exceptions  set 
forth  in  the  Appendix  to  this  part  941. 

(D)  The  OF  shall  file  with  the  Finance 
Board  and  distribute  to  each  Bank  and 
Bank  member  the  combined  Bank 
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duties  and  responsibilities  for  the 
Financing  Corporation  (FICO)  or  the 
Resolution  Funding  Corporation 
(REFCorp)  on  behalf  of  the  Banks,  as 
may  be  required. 

(d)  Use  of  facilities  or  personnel.  The 
OF  may  contract  with  a  Bank  or  Banks 
for  the  use  of  Bank  facilities  or 
personnel  in  order  to  perform  its 
functions. 

§941.3    Finance  Board  oversight. 

(a)  Oversight  and  enforcement 
actions.  The  Finance  Board  has  the 
same  regulatory  oversight  authority  and 
enforcement  powers  over  the  OF.  the  OF 
Board  of  Directors,  the  directors, 
officers,  employees,  agents,  attorneys, 
accountants  or  other  OF  staff,  as  it  has 
over  a  Bank  and  its  respective  directors, 
officers,  employees,  attorneys, 
accountants,  agents  or  other  staff. 

(b)  Examinations.  Pursuant  to  section 
20  of  the  Act  (12  U.S.C.  1440),  the 
Finance  Board  shall  examine  the  OF,  all 
funds  and  accounts  that  may  be 
established  pursuant  to  this  peul  941, 
and  the  operations  and  activities  of  the 
OF,  as  provided  for  in  the  Act  or  any 
regulations  promulgated  pursuant 
thereto. 

§  941 .4    The  OF  board  of  directors. 

(a)  Composition  of  the  OF  board  of 
directors.  The  OF  Board  of  Directors 
shall  consist  of  24  members.  6  of  whom 
shall  be  appointed  by  the  Finance 
Board,  6  of  whom  shall  be  elected  by 
members  of  the  Banks,  and  12  of  whom 
shall  be  appointed  by  the  Banks. 

(1)  Finance  Board  appointments.  The 
Finance  Board  shall  appoint  a  total  of 
six  directors.  Each  director  appointed  by 
the  Finance  Board  shall  be  a  citizen  of 
the  United  States  having  demonstrated 
experience  in  financial  markets  or  asset 
management.  An  individual  who  is 
affiliated  with  any  consolidated 
obligation  selling  or  dealer  group 
member  under  contract  with  the  OF  is 
not  eligible  to  be  appointed  or  serve  as 

a  member  of  the  OF  Board  of  Directors. 

(2)  Bank  appointments.  Each  Bank 
shall,  by  resolution  of  its  board  of 
directors,  appoint  one  director,  who 
shall  be  an  officer,  director  or  employee 
of  the  Bank. 

(3)  Member  elections.  Bank  System 
Members  shall  elect  six  directors 
through  annual  elections  conducted  by 
the  OF. 

(i)  Eligibility  requirements.  To  be 
eligible  for  nomination,  election,  and 
service  as  a  member  of  the  OF  Board  of 
Directors,  an  individual  shall  be  a 
citizen  of  the  United  States  with 
demonstrated  experience  in  financial 
markets  or  asset  management.  An 
individual  who  is  affiliated  with  any 


consolidated  obligation  selling  or  dealer 
group  member  under  contract  with  the 
OF  is  not  eligible  to  serve  as  a  member 
of  the  OF  Board  of  Directors.  A  Bank 
System  member  and  its  affiliates  may 
not  have  more  than  one  representative 
on  the  OF  Board  of  Directors  at  any 
time. 

(ii)  Member-elected  directorships  and 
certain  restrictions.  Each  member  of  the 
Bank  System  is  entitled  to  nominate  an 
eligible  person  for  service  on  the  OF 
Board  of  Directors  in  each  annual 
election.  Two  member-elected 
directorships  shall  be  filled  each  year 
from  such  nominees  by  a  plurality  of  the 
votes  which  such  members  may  cast  in 
an  election  held  by  the  OF  under  this 
part  941.  Each  member  may  cast  a 
number  of  votes  equal  to  the  number  of 
shares  of  stock  in  such  Bank  held  by  the 
member  at  the  end  of  the  calendar  year 
preceding  the  election. 

(iii)  Nominations.  The  OF  shall 
prepare  the  nomination  forms  and 
transmit  them  to  the  Bank  System 
members  no  later  than  March  1st  of  the 
election  year.  The  nomination  forms 
shall  state  the  director  eligibility 
requirements  and  the  restrictions. 
Members  shall  have  not  less  than  30 
calendar  days  to  submit  nomination 
forms  to  the  OF.  The  OF  shall  create 
acceptance  and  certification  of 
eligibility  forms,  and  provide  such 
forms  to  the  nominees  no  later  than  May 
1st  of  the  election  year  and  the 
nominees  shall  have  30  days  to  accept 
or  decline  the  nomination  and  provide 
the  written  eligibility  certification  to  the 
OF. 

(iv)  Ballots.  The  OF  shall  prepare  a 
ballot  for  the  OF  Board  of  Directors 
election  to  be  used  in  each  Bank  district 
based  on  the  acceptance  and 
certification  forms,  and  provide  the 
ballot  to  the  Banks  no  later  than  July  1st 
of  the  election  year.  The  Banks  shall 
transmit  the  ballot  to  their  members 
with  the  election  ballots  for  the  election 
of  the  Banks'  respective  boards  of 
directors.  Bank  System  members  shall 
have  a  minimum  of  30  days  to  vote  and 
return  the  OF  Board  of  Directors 
election  ballot  to  the  OF.  The  OF  will 
tabulate  the  ballots  and  announce  the 
slate  of  the  OF  Board  of  Directors  no 
later  than  November  1st  of  the  election 
year. 

(b)  Terms.  The  term  of  each  director 
shall  be  three  years  and  initial  terms 
shall  be  staggered  such  that  Va  of  the 
terms  expire  each  year. 

(c)  Vacancies.  {1)  In  general.  An  OF 
director  appointed  or  elected  to  fill  a 
vacancy  shall  be  appointed  or  elected 
only  for  the  remainder  of  the  term 
during  which  the  vacancy  occurred. 


Federal  Register /Vol.  65,  No.  2 /Tuesday,  January  4,  2000  /  Proposed  Rules 


337 


(2)  Appointed  directors.  Vacancies  in 
directorships  appointed  by  the  Finance 
Board  or  the  Banks  shall  be  filled  in  the 
manner  in  which  the  original 
appointment  was  made. 

(3)  Elected  directors.  Vacancies  in 
directorships  elected  by  Bank  System 
members  shall  be  filled  by  a  majority 
vote  of  the  remaining  directors. 

(d)  Chair  and  vice  chair.  (1)  The 
Finance  Board  shall  designate  one 
member  of  the  OF  Board  of  Directors  as 
the  chair,  and  another  member  as  the 
vice  chair. 

(2)  The  chair  shall  preside  over 
meetings  of  the  OF  Board  of  Directors. 
In  the  absence  of  the  chair,  the  vice 
chair  shall  preside.  The  chair  is 
responsible  for  ensiu'ing  that  the 
directives  and  resolutions  of  the  OF 
Board  of  Directors  are  drafted  and 
maintained  and  for  keeping  the  minutes 
of  all  meetings. 

(e)  Compensation.  Members  of  the  OF 
Board  of  Directors  may  receive 
compensation  and  reimbursement  for 
expenses  incmred  as  a  result  of  their 
service  on  the  OF  Board  of  Directors. 

(f)  Committees.  (1)  The  OF  Board  of 
Directors  shall  establish  an  audit 
committee  consistent  with  the 
requirements  set  forth  in  part  91 7  of  this 
chapter. 

(2)  The  OF  Board  of  Directors  shall 
establish  an  executive  committee 
comprising  member-elected  directors. 
Bank-appointed  directors,  and  Finance 
Board-appointed  directors,  each 
represented  in  the  same  proportions  as 
they  are  on  the  full  OF  Board  of 
Directors. 

(3)  The  OF  Board  of  Directors  shall 
establish  a  committee  to  coordinate  the 
issuance  and  servicing  of  consolidated 
obligations  under  part  9,10  of  this 
chapter. 

(4)  The  OF  Board  of  Directors  may 
establish  additional  committees  that  are 
necessary  and  appropriate  to  carry  out 
the  duties  and  responsibilities  of  the  OF 
Board  of  Directors. 

(5)  The  OF  Board  of  Directors  shall 
promulgate  policies  and  define  the  roles 
and  duties  of  any  committees  so 
established,  which  shall  be  binding 
upon  such  corrunittees. 

(g)  Quorum.  A  quorum,  for  purposes 
of  meetings  of  the  OF  Board  of  Directors 
and  of  meetings  of  committees  of  the  OF 
Board  of  Directors,  shall  be  a  simple 
majority  of  the  total  directorships  on  the 
OF  Board  of  Directors  or  the  committee. 

§941 .5    Powers  of  the  OF  board  of 
directors. 

(a)  General.  The  OF  Board  of  Directors 
shall  enjoy  such  incidental  powers 
under  section  12(a)  of  the  Act  (12  U.S.C. 
1432(a)),  as  are  necessary,  convenient 


and  proper  to  accomplish  the  efficient 
operation  and  management  of  the  OF 
pursuant  to  this  part,  consistent  with 
part  917  of  this  chapter. 

(b)  Agent.  Subject  to  any  limitations 
set  by  the  Finance  Board,  the  OF  Board 
of  Directors,  in  the  performance  of  its 
duties,  shall  have  the  power  to  act  on 
behalf  of: 

(1)  The  Banks  in  issuing  consolidated 
obligations  pursuant  to  section  11(a)  of 
the  Act  (12  U.S.C.  1431(a)); 

(2)  The  Fiaance  Board  in  issuing 
consolidated  obligations  pursuant  to 
section  11(c)  of  the  Act  (12  U.S.C. 
1431(c));  and 

(3)  The  Banks  in  paying  principal  and 
interest  due  on  the  consolidated 
obligations,  or  other  obligations  of  the 
Banks. 

(c)  Delegation.  The  OF  Board  of 
Directors  may  delegate  any  of  its  powers 
to  any  employee  of  the  OF  in  order  to 
enable  the  OF  to  carry  out  its  functions. 

(d)  Indemnification.  (1)  The  OF  Board 
of  Directors  may  determine  the  terms 
and  conditions  imder  which  its 
members,  the  Chief  Executive  Officer, 
and  other  officers  and  employees  of  the 
OF  will  be  indemnified  by  the  OF, 
provided  that  such  terms  and  conditions 
are  consistent  with  the  terms  and 
conditions  of  indemnification  of 
directors,  officers  and  employees  of  the 
Bank  System,  generally. 

(2)  Such  indemnification  procedures, 
when  duly  adopted,  may  be 
supplemented  by  a  contract  of 
insurance,  and  ail  expenses  incident  to 
indemnification  will  be  treated  as  an 
expense  of  the  OF. 

§  941 .6    Duties  of  the  OF  board  of 
directors. 

(a)  General.  (1)  Bylaws.  The  OF  Board 
of  Directors  shall  adopt  bylaws, 
consistent  with  applicable  laws  and 
regulations  as  administered  by  the 
Finance  Board,  governing  its  operation 
and  issue  such  guidance  or  instruction 
as  will  promote  the  efficient  operation 

.of  the  OF. 

(2)  Conduct  of  business.  The  OF 
Board  of  Directors  shall  conduct  its 
business  by  majority  vote  of  its  members 
convened  at  a  meeting  in  accordance 
with  its  bylaws. 

(b)  Oversight.  The  OF  Board  of 
Directors  shall: 

(1)  Be  responsible  for  the  conduct  and 
performance  of  all  duties,  functions, 
operations  and  activities  of  the  OF  and 
for  its  efficient  and  effective  operation; 

(2)  Set  policies  for  management  of  the 
OF,  including  a  policy  addressing  the 
relationship  between  the  Banks  as 
issuers  of  debt  and  Bank  System 
members  as  issuers  of  debt; 


(3)  Approve  a  strategic  business  plan 
for  the  OF  and  monitor  the  progress  of 
its  operations  under  such  plan; 

(4)  Review,  adopt  and  monitor  the 
aimual  operating  and  capital  budgets  of 
the  OF  including  any  supplemental 
expenditure  thereto; 

(5)  Select,  employ  and  define  the 
duties  of  a  Chief  Executive  Officer  of  the 
OF.  The  Chief  Executive  Officer,  or  the 
Chief  Executive  Officer's  designee,  shall 
be: 

(i)  The  Fiscal  Agent  of  the  Banks; 

(ii)  A  member  of  the  Directorate  of  the 
Financing  Corporation,  pursuant  to 
section  21(b)(1)(A)  of  the  Act  (12  U.S.C. 
1441(b)(1)(A);  and 

(iii)  A  member  of  the  Directorate  of 
the  Resolution  Fimding  Corporation, 
pm-suant  to  section  2lB(c)(l)(A)  of  the 
Act  (12  U.S.C.  1441b(c)(l)(A)). 

(6)  Review  and  approve  all  contracts 
of  the  OF;  and 

(7)  Assume  any  other  responsibilities 
that  may  from  time  to  time  be  delegated 
to  it  by  the  Finance  Board. 

(c)  The  OF  Board  of  Directors  shall  be 
subject  to  and  shall  operate  in 
accordance  with  Finance  Board  policies 
and  regulations  as  applicable  to  the 
boards  of  directors  of  the  Banks, 
including  part  917  of  this  chapter. 

$941.7    FundirtgoftheOF. 

(a)  General.  The  Banks  are  responsible 
for  jointly  funding  the  OF. 

(b)  Method.  (1)  At  the  direction  of  and 
pursuant  to  policies  and  procedures 
adopted  by  the  OF  Board  of  Directors, 
the  Banks  shall  periodically  reimburse 
the  OF  Operations  Imprest  Fund  in 
order  to  maintain  in  such  fund  an 
amount  approved  by  the  OF  Board  of 
Directors  sufficient  to  fund  operations  of 
the  OF  under  a  budget  approved  by  the 
OF  Board  of  Directors. 

(2)  Each  Bank's  respective  pro  rata 
share  of  the  reimbursement  described  in 
paragraph  (b)(1)  of  this  section  shall  be 
based  on  the  ratio  of  the  total  paid-in 
value  of  its  capital  stock  relative  to  the 
total  paid-in  value  of  all  capital  stock  in 
the  Bank  System.  With  the  prior 
approval  of  the  Finance  Board,  the  OF 
Board  of  Directors  may  implement  an 
alternative  formula  for  determining  each 
Bank's  respective  share  of  the  OF 
expenses  or,  by  contract  with  a  Bank  or 
Banks,  may  choose  to  be  reimbursed 
through  a  fee  struct\ire  in  lieu  of  or  in 
addition  to  assessment,  for  services 
provided  to  the  Bank  or  Banks  for  the 
issuance  or  servicing  of  consolidated 
obligations  or  the  management  and 
administration  of  joint  asset  activities. 

§941.8    Savings  clause. 

All  actions  taken  by  the  OF  as  it 
existed  prior  to  the  amendments  made 
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Information.  The 
fo  mation  required  by  Items 
RigulationS-K.  17CFR 


229.401  and  405,  will  be  provided  only  for 
the  members  of  the  Board  of  Directors  of  the 
Finance  Board,  Bank  presidents,  chairs  and 
vice  chairs,  and  the  directors  and  Chief 
Executive  Officer  of  the  OF. 

C.  Compensation.  The  information  on 
compensation  required  by  Item  402  of 
Regulation  S-K,  17  CFR  229.402,  will  be 
provided  only  for  Bank  presidents  and  the 
Chief  Executive  Officer  of  the  OF.  Since  stock 
in  each  Bank  trades  at  par,  the  Finance  Board 
will  not  include  the  performance  graph 
specified  in  Item  402(1)  of  Regulation  S— K, 
17  CFR  229.402(1). 

D.  Submission  of  Matters  to  a  Vote  of 
Stockholders.  No  information  will  be 
presented  on  matters  submitted  to 
shareholders  for  a  vote,  as  otherwise  required 
by  Item  4  of  the  SEC's  form  10-K,  17  CFR 
249.310.  The  only  item  shareholders  vote 
upon  is  the  annual  election  of  directors. 

E.  Exhibits.  The  exhibits  required  by  Item 
601  of  Regulation  S-K,  17  CFR  229.601,  are 
not  applicable  and  will  not  be  provided. 

F.  Per  Share  Information.  The  statement  of 
financial  information  required  by  Items  301 
and  302  of  Rule  S-K,  17  CFR  229.301  and 


302,  is  inapplicable  because  the  shares  of  the 
Banks  are  subscription  capital  that  trades  at 
par,  and  the  shares  expand  or  contract  with 
changes  in  member  assets  or  advance  levels. 

G.  Beneficial  Ownership.  Item  403  of 
Rule  S-K,  17  CFR  229.403,  requkes  the 
disclosure  of  security  ownership  of 
certain  beneficial  owners  and 
management.  The  combined  financial 
report  will  provide  a  listing  of  the  10 
largest  holders  of  capital  stock  in  the 
Bank  System  and  a  listing  of  the  5 
largest  holders  of  capital  stock  by  Bank. 
This  listing  will  also  indicate  which 
members  had  an  officer  that  served  as  a 
director  of  a  Bank. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  December  14, 1999. 
Bruce-A.  Morrison, 
Chairman. 

[FR  Doc.  00-35  Filed  1-3-00;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

[NO.  99-61  A] 
RIN  3069-AA88 

Proposed  Changes  to  the  Rnancial 
Management  Policy  of  the  Federal 
Home  Loan  Bank  System 

agency:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  policy  statement  entitled 
"Financial  Management  Policy  of  the 
Federal  Home  Loan  Bank  System" 
(FMP).  The  proposed  amendments  to 
the  FMP  are  being  made  in  conjimction 
and  conformance  with  proposed 
regulatory  changes  to  the  Finance 
Board's  regulations  regarding  the  Office 
of  Finance  (OF),  described  in  detail  in 
a  Proposed  Rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
proposed  regulatory  changes  would 
reorganize  the  OF,  a  joint  office  of  the 
Federal  Home  Loan  Banks  (Bank  or 
Banks),  and  broaden  its  duties, 
functions  and  responsibilities  in  two 
key  respects:  (1)  the  OF  would  perform 
consolidated  obligation  (CO)  issuance 
functions,  including  preparation  of 
combined  financial  reports,  for  the 
Banks;  and  (2)  the  OF  would  serve  as  a 
vehicle  for  the  Banks  to  carry  out  joint 
activities  in  a  way  that  promotes 
operating  efficiency  and  effectiveness  in 
achieving  the  mission  of  the  Banks. 

DATES:  The  Finance  Board  will  accept 
comments  on  the  proposed  changes  to 
the  FMP  in  writing  on  or  before  March 
6,  2000. 

ADDRESSES:  Send  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  by 
electronic  mail  at  bakere@fhfb.gov,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006.  Conunents  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  McKenzie,  Deputy  Chief 
Economist,  Office  of  Policy,  Research 
and  Analysis,  202/408-2845, 
mckenziej@fhfb.gov;  Charlotte  A.  Reid, 
Special  Coimsel,  Office  of  General 
Counsel,  202/408-2510,  reidc@fhfb.gov; 
or  Eric  E.  Berg,  Senior  Attorney,  Office 
of  General  Counsel,  202/408-2589, 
berge@fhfb.gov.  Staff  also  can  be 
reached  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

The  FMP  evolved  from  a  series  of 
policies  and  guidelines  initially  adopted 
by  the  former  Federal  Home  Loan  Bank 
Board  (FHLBB),  predecessor  agency  to 
the  Finance  Board,  in  the  1970s  and 
revised  a  number  of  times  thereafter. 
The  Finance  Board  adopted  the  FMP  in 
1991,  consolidating  into  one  document 
the  previously  separate  policies  on 
funds  management,  hedging,  and 
interest-rate  swaps,  and  adding  new 
guidelines  on  the  management  of 
unsecured  credit  and  interest-rate  risks. 
See  62  FR  13146  (Mar.  19, 1997). 

The  FMP  generally  provides  a 
framework  within  which  the  Banks  may 
implement  their  financial  management 
strategies  in  a  prudent  and  responsible 
manner.  Specifically,  the  FMP  identifies 
the  types  of  investments  the  Banks  may 
purchase  pursuant  to  their  statutory 
investment  authority  and  includes  a 
series  of  guidelines  relating  to  the 
funding  and  hedging  practices  of  the 
Banks  and  the  management  of  their 
credit,  interest-rate,  and  liquidity  risks. 
The  FMP  also  establishes  liquidity 
requirements  in  addition  to  those 
required  by  statute.  See  FMP  sees.  III- 
IV. 

n.  Analysis  of  the  FMP  amendments 

Pursuant  to  section  11  of  the  Federal 
Home  Loan  Bank  Act,  12  U.S.C.  1431, 
and  the  proposed  changes  to  12  CFR 
parts  900,  910  and  941  described  in 
detail  in  a  Proposed  Rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Finance  Board  and  the 
Banks  have  authority  to  issue  through 
the  OF  consolidated  obligations  (COs), 
i.e.,  bonds,  notes,  or  debentiu^s  on 
which  the  Banks  are  jointly  and 
severally  liable.  Under  the  FMP,  a  Bank 
is  authorized  to  participate  in  the 
proceeds  from  COs,  so  long  as  entering 
into  such  transactions  will  not  cause  the 
Bank's  total  COs  and  unsecured  senior 
liabilities  to  exceed  20  times  its  capital. 
See  FMP  sec.  IV.C. 

The  FMP  also  authorizes  a  Bank  to 
participate  in  certain  types  of  standard 
and  non-standard  debt  issues.  See  id. 
Specifically,  the  FMP  requires  a  Bank 
participating  in  non-standard  debt 
issues  to  enter  into  a  contemporaneous 
hedging  arrangement  that  passes  the 
interest-rate  or  basis  risk  through  to  the 
hedge  counterparty  imless  the  Bank  is 
able  to  document  that  the  debt  will  be 
used  to  fund  mirror-image  assets  in  an 
amount  equal  to  the  debt,  offset  or 
reduce  interest-rate  or  basis  risk  in  the 
Bank's  portfolio,  or  otherwise  assist  the 
Bank  in  achieving  its  interest-rate  or 
basis  risk  management  objectives.  If  a 
Bank  participates  in  debt  denominated 


in  a  currency  other  than  U.S.  dollars,  it 
is  required  to  hedge  the  currency 
exchange  risk.  See  id.  at  sec.  IV.C.3. 

The  proposed  FMP  amendments 
would  delete  existing  section  IV, 
"Funding  Guidelines,"  and  replace  it 
with  a  new  section  IV  titled  "Minimum 
Total  Capital  and  Hedging 
Requirements."  The  new  section  would 
read  as  follows: 

Minimum  Total  Capital  and  Hedging 
Requirements. 

A.  Leverage  limit.  Each  Bank  shall  have 
and  maintain  at  all  times  total  capital  in  an 
amount  equal  to  at  least  4.76  percent  of  the 
Bank's  total  assets.  For  purposes  of  this 
section,  total  capital  is  the  sum  of  a  Bank's 
retained  earnings  and  total  paid-in  capital 
stock  outstanding,  less  the  Bank's  unrealized 
net  losses  on  available-for-sale  securities. 

B.  Prohibition  on  foreign  currency  or 
commodity  positions.  A  Bank  shall  not  take 
a  position  in  any  commodity  or  foreign 
currency.  If  a  Beink  participates  in 
consolidated  obligations  denominated  in  a 
currency  other  than  U.S.  dollars  or  linked  to 
equity  or  commodity  prices,  it  must  hedge 
the  currency,  equity,  and  commodity  risks. 

The  proposed  FMP  amendments 
would  eliminate  the  Funding 
Guidelines,  with  one  exception,  as 
lumecessary  in  light  of  the  proposed 
comprehensive  regulatory  amendments 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  one  exception 
concerns  the  leverage  limit.  Ciurently, 
Finance  Board  regulations  (12  CFR 
910.1(b))  and  the  FMP  provide  that,  on 
a  Bank  System-wide  and  Bank-by-Bank 
basis,  respectively,  liabilities  caimot 
exceed  20  times  paid-in  capital  stock, 
retained  earnings,  and  reserves.  As 
discussed  in  detail  in  the  proposed 
rulemaking,  the  Finance  Board  is 
proposing  to  remove  the  System-wide 
liability-based  leverage  limit  fitsm 
Finance  Board  regulations  as 
imnecessary,  and  is  here  proposing  to 
replace  the  ciurent  Bank-by-Bank 
liability-based  leverage  limit  in  the  FMP 
with  a  minimum  total  capital 
requirement  that  would,  in  effect,  recast 
the  leverage  limit  as  a  percentage  of 
assets,  that  is,  that  a  Bank's  total  assets 
cannot  exceed  21  times  its  capital,  or 
inversely,  capital  must  be  at  least  4.76 
percent  of  assets.  The  Bank  System  had 
an  average  capital-to-assets  ratio  of  5.1 
percent  at  September  30,  1999. 

Neither  the  elimination  of  the  Bank 
System-wide  leverage  limit  from  the 
Finance  Board  regulations,  nor  the 
proposed  revision  to  the  Bank-by-Bank 
leverage  limit  contained  in  the  FMP, 
would  have  any  practical  effect  on  the 
Bank  System  or  its  bondholders.  The 
Finance  Board,  as  the  regulator  of  the 
Banks,  would  continue  to  monitor  each 
Bank  for  compliance  with  the 
individual  leverage  limijl  included  in 
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the  FMP.  The  cv  rrent  FMP  prohibits  a 
Bank  from  participating  in  COs  if  such 
transactions  would  cause  the  Bank's 
liabilities  to  excised  20  times  the  Bank's 
total  capital.  Th(  i  proposed  revision  to 
the  FMP  would  Establish  an  equivalent 
leverage  standard  stated  as  a  percentage 
of  assets  that  would  require  each  Bank 
to  maintain  capital  of  at  least  4.76 
percent  of  its  totkl  assets.  Imposition  of 
the  4.76  percent  standard  on  each  Bank 
will  ensiue  that  the  Bank  System  itself 
stays  within  the  leverage  limit, 
rendering  retent  on  of  a  Bank  System- 
wide  leverage  limit  unnecessary. 
Further,  the  Fini  ince  Board  notes  that 
with  the  recent  |  lassage  of  Title  VI  of  the 
Gramm-Leach-Bliley  Act,  the  Federal 
Home  Loan  Bank  System  Modernization 
Act  of  1999,  Pub.  L.  106-102.  113  Stat. 
1338  (Nov.  12,  1999).  the  Banks  will  be 
subject  to  statutory  leverage  limits  and 
risk-based  capital  requirements.  When 
implemented  injregulations,  the  new 
risk-based  capital  regime  will  provide 
an  additional  sa  eguard  to  the  Bank 
System  and  its  b  ondholders  by  requiring 
Banks  to  hold  a  pital  in  proportion  to 
the  risks  they  as  >ume. 

The  changes  r  jflected  in  proposed 
section  FV.B  of  t  le  FMP  do  not  draw  the 
distinction  betw  aen  standard  and  non- 
standard debt  isiiues  contained  in  the 
ciurent  FMP.  Instead,  the  changes 
require  the  Bani  s  to  hedge  some  types 
of  debt  issues  pi  sviously  defined  as 

le  types  of  debt  issues 
that  must  be  hec  ged  under  the  proposed 
amendments  to  he  FMP  are  those 
linked  to  equity  or  commodity  prices  or 
those  denomina  ed  in  foreign 
currencies. 


The  Finance  Board  also  is  taking  this 
opportunity  to  propose  a  change  in  the 
FMP  unrelated  to  the  issuance  of  debt 
or  the  OF  reorganization.  Section  VII  of 
the  FMP  contains  guidelines  for  the 
Banks  on  the  management  of  interest- 
rate  risk.  The  Finance  Board  uses 
dilation  of  equity  as  its  primary 
measure  of  interest-rate  risk.  The 
current  FMP  gives  the  Banks  an  option 
on  how  to  calculate  their  duration  of 
equity.  The  option  deals  with  the 
inclusion  or  exclusion  of  the  cash  flows 
associated  with  the  Bank's  Affordable 
Housing  Program  (AHP)  and  Resolution 
Funding  Corporation  (REFCorp) 
obligations.  Since  1995,  each  Bank  has 
to  contribute  a  minimum  of  10  percent 
of  its  annual  income  (net  of  its  REFCorp 
obligation)  for  the  AHP,  with  a  Bank 
System-wide  minimum  of  $100  million. 
See  12  U.S.C.  1430(j)(5)(C).  In  addition, 
the  Banks,  in  the  aggregate,  formerly 
were  required  annually  to  contribute 
$300  million  towards  the  Bank  System's 
REFCorp  obligation.  Id.  1441b(f)(2)(c) 
(sijmerseded). 

The  Gramm-Leach-Bliley  Act  changed 
the  REFCorp  obligation  for  years  2000 
and  beyond  from  a  fixed  annual 
payment  of  $300  million  to  the  payment 
of  20  percent  of  the  Banks'  net  earnings 
(net  of  AHP  and  operating  expenses), 
with  the  payment  period  extended  or 
shortened  as  necessary  to  ensure  full 
payment  of  the  present  value  of  the 
obligation.  Since  the  AHP  has  not  been 
a  fixed  dollar  obligation  since  1994  and 
the  REFCorp  obligation  will  no  longer 
be  a  fixed  dollar  amount,  the  Finance 
Board  proposes  to  prohibit  the  Banks 
from  managing  their  assets  and 


liabilities  as  if  these  items  are  fbced 
dollar  obligations.  Instead,  under  the 
revised  FMP,  a  Bank  would  treat  these 
obligations  as  typical  variable  expenses 
(like  operating  expenses)  for  purposes  of 
asset-liability  management.  Because  the 
Banks'  AHP  and  REFCorp  obligations 
are  variable  expenses,  the  Finance 
Board  believes  that  it  would  not  be 
appropriate  for  the  Banks  to  include 
AHP  and  REFCorp-related  cash  flows  in 
their  diuation  of  equity  calculations. 
The  Finance  Board  originally  proposed 
this  change  to  the  FMP  in  1997.  See  62 
FR  13146  (Mar.  19,  1997).  The  proposed 
language  would  read  as  follows: 

Each  Bank  is  required  to  report  its  cash 
flows  and  calculate  its  duration  and  market 
value  of  equity  without  projected  cash  flows 
which  represent  the  Bank's  share  of  the 
System's  REFCorp  and  AHP  obligations. 

The  Finance  Board  is  expressly 
proposing  this  language  again  as  even 
more  appropriate  in  light  of  the  Gramm- 
Leach-Bliley  Act  change  to  the  REFCorp 
payment  methodology. 

The  Finance  Board  will  accept 
comments  on  the  proposed  FMP 
amendments  for  the  same  60- day 
comment  period  as  the  proposed 
regulatory  amendments  to  parts  900, 
910,  and  941. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  December  14, 1999. 
Bruce  A.  Morrison, 
Chairman. 
[FR  Doc.  00-36  Filed  1-3-00;  8:45  am] 
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DEPARTMENT  ( iF  THE  TREASURY 

Community  De>«lopment  Financial 
Institutions  Fund 

Notice  of  FundS!  Availability  (NOFA) 
Inviting  Applications  for  the 
Community  Devjaiopment  Financial 
Institutions  Program— Technical 
Assistance  (TA)i  Component 


AGENCY 

Financial 
of  the  Treasury. 
ACTION:  Notice  o 
(NOFA)  inviting 


Commuhity  Development 
Institutions  Fund,  Department 


Funds  Availability 
applicatidlis. 


summary:  The  C  )mmunity  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4701  et  seq.)  (the 
"Act")  authorizes  the  Community 
Development  Fii  lancial  Institutions 
Fund  (the  "Func  ")  of  the  U.S. 
Department  of  ti  e  Treasury  to  select  and 
provide  financia  and  technical 
assistance  to  eli(  ible  applicants  under 
the  Community  Development  Financial 
Institutions  ("Q  ¥1")  Program.  The 
interim  rule  (12  ZFR  part  1805),  most 
recently  revised  and  published  in  the 
Federal  Register  on  November  1, 1999, 
provides  guidance  on  the  contents  of  the 
necessary  applic  ation  materials, 
evaluation  criter  ia,  and  other  program 
requirements.  M  ore  detailed  application 
content  requiren  lenls  are  found  in  the 
application  paci  et.  While  the  Fund 
encourages  appl  cants  to  review  the 
interim  rule,  all  af  the  application 
content  requirements  and  the  evaluation 
criteria  contained  in  the  interim  rule  are 
also  contained  ii  i  the  application  packet. 
Subject  to  fundi:  ig  availability,  the  Fund 
intends  to  aware  up  to  $4.5  million  in 
appropriated  funds  under  this  NOFA 
and  expects  to  it  sue  approximately  80 
to  90  awards.  Tl  e  Fund  reserves  the 
right  to  award  ir  excess  of  $4.5  million 
in  appropriated  iinds  under  this  NOFA 
provided  that  fu  nds  are  available  and 
the  Fund  deems  it  appropriate.  The 
Fund  reserves  tl  e  right  to- fund,  in 
whole  or  in  part  any.  all,  or  none  of  the 
applications  sub  mitted  in  response  to 
this  NOFA. 

This  NOFA  is  issued  in  connection 
with  the  TA  Coi  iponent  of  the  CDFI 
Program.  The  T.  I  Component  provides 
direct  assistancf  to  CDFIs,  and  in  some 
circumstances,  ( ither  entities  that 
propose  to  beco  ne  CDFIs,  to  enliance 
their  capacity  tcj  serve  their  Target 
Markets. 

DATES:  Applicat  ons  may  be  submitted 
at  any  time  folk  wing  January  4,  2000. 
Applications  wll  be  received  and 
reviewed  on  a  r  dling  basis,  as  described 
below.  The  fina  deadline  for  receipt  of 
an  application,  lowever,  is  6  p.m.  EDT 


on  May  31,  2000.  Applications  received 
in  the  offices  of  the  Fund  after  that  date 
and  time  will  be  rejected  and  returned 
to  the  sender. 

ADDRESSES:  Applications  shall  be  sent 
to:  Awards  Manager,  Community 
Development  Financial  Institutions 
Fxmd.  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW,  Suite  200  South, 
Washington,  DC  20005.  Applications 
sent  electronically  or  by  facsimile  will 
not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about 
programmatic  requirements,  contact  the 
TA  Program  Manager.  Should  you  wish 
to  request  an  application  package  or 
have  questions  regarding  application 
procedures,  contact  the  Awards 
Manager.  The  TA  Program  Manager  and 
the  Awards  Manager  may  be  reached  by 
e-mail  at  cdiihelp@cdfi.treas.gov,  by 
telephone  at  (202)  622-8662,  by 
facsimile  at  (202)  622-7754  (these  are 
not  toll  free  numbers),  or  by  mail  at 
CDFI  Fund.  601  13th  Street,  NW,  Suite 
200  South,  Washington,  DC  20005. 
Allow  at  least  one  to  two  weeks  from 
the  date  the  Fund  receives  a  request  for 
receipt  of  the  application  package. 
Applications  and  other  information 
regarding  the  Fund  and  its  programs 
may  be  downloaded  from  the  Fund's 
web  site  at  http://www.treas.gov/cdfi. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Credit  and  investment  capital  are 
essential  ingredients  for  developing 
affordable  housing,  starting  or 
expanding  businesses,  creating  and 
retaining  jobs  from  these  businesses, 
revitalizing  neighborhoods,  and 
empowering  people.  As  a  key  urban  and 
rural  policy  initiative,  the  CDFI  Program 
funds  and  supports  a  national  network 
of  financial  institutions  that  is 
specifically  dedicated  to  funding  and 
supporting  community  development. 
This  strategy  builds  strong  institutions 
that  make  loans  and  investments  and 
provide  services  to  economically 
distressed  investment  areas  and 
€>conomically  disadvantaged  targeted 
populations.  The  Act  authorizes  the 
Fund  to  select  entities  to  receive 
financial  and  technical  assistance.  This 
NOFA  invites  applications  from  eligible 
organizations  for  technical  assistance  for 
the  purpose  of  promoting  community 
development  activities. 

The  program  connected  with  this 
NOFA  constitutes  the  TA  Component  of 
the  CDFI  Program,  involving  direct 
technical  assistance  (TA)  to  CDFIs  that 
provide  loans,  investments  and  other 
activities  to  their  target  markets.  Under 
■  this  TA  Component  NOFA,  the  Fund 


anticipates  making  a  maximum  award 
amount  of  $50,000  to  any  one  applicant. 
However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  award 
amounts  in  excess  of  the  anticipated 
maximum  amount  if  the  Fund  deems  it 
appropriate. 

Previous  awardees  under  the  CDFI 
Program  are  eligible  to  apply  under  this 
NOFA,  but  such  applicants  must  be 
aware  that  success  in  a  previous  round 
should  not  be  considered  indicative  of 
success  under  this  NOFA.  In  addition, 
organizations  will  not  be  penalized  for 
having  previously  received  awards  from 
the  Fund,  except  to  the  extent  that: 

(1)  The  Funci  is  generally  prohibited 
from  obligating  more  than  $5  million  in 
assistance,  in  the  aggregate,  to  any  one 
organization  and  its  subsidiaries  and 
affiliates  during  any  three  year  period; 
and 

(2)  The  Fund  will  not  make  an  award 
to  a  previous  awardee  that  has  failed  to 
meet  its  performance  goals,  financial 
soundness  covenants  (if  applicable), 
and/or  other  certain  requirements 
contained  in  the  previously  executed 
assistance  agreement(s). 

n.  Eligibility 

The  Act  and  the  interim  rule  specify 
the  eligibility  requirements  that  each 
applicant  must  meet  in  order  to  be 
eligible  to  apply  for  assistance  under 
this  TA  Component  NOFA.  At  the  time 
an  entity  submits  its  application,  the 
entity  must  be  a  duly  organized  and 
validly  existing  legal  entity  under  the 
laws  of  the  jurisdiction  in  which  it  is* 
incorporated  or  otherwise  established. 
An  entity  must  meet,  or  propose  to 
meet,  CDFI  eligibility  requirements. 

If  the  applicant  does  not  meet  the 
CDFI  eligibility  requirements,  the 
application  shall  include  a  realistic  plan 
for  the  applicant  to  meet  the  criteria  by 
September  30,  2002  (the  deadline  may 
be  extended  at  the  sole  discretion  of  the 
Fund).  In  no  event  will  the  Fund 
disburse  techniced  assistance  to  the 
applicant  until  the  applicant  can  be 
certified  as  a  CDFI,  except  in  such 
circumstances  when,  in  the  judgment  of 
the  Fund,  the  use  of  technical  assistance 
will  help  the  applicant  meet  a 
certification  requirement(s).  Further 
details  regarding  eligibility  and  other 
program  requirements  are  found  in  the 
application  packet. 

In  general,  a  CDFI  emd  its  affiliates 
must  collectively  have  a  primary 
mission  of  promoting  community 
development.  In  addition,  the  applicant 
organization  must:  provide  loans  or 
equity  investments,  serve  an  investment 
area  or  a  tcUgeted  population,  provide 
development  services,  maintain 
community  accountability,  and  be  a 
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hon-governmental  entity.  If  an  applicant 
is  a  depository  institution  holding 
company  or  an  affiliate  of  a  depository 
institution  holding  company,  the 
applicant  and  its  affiliates  must 
collectively  meet  all  of  the 
aforementioned  requirements.  If  an 
applicant  is  a  subsidiary  of  an  insured 
depository  institution,  the  insured 
depository  institution  and  all  of  its 
subsidiaries  must  collectively  meet  all 
of  the  aforementioned  requirements. 

III.  Types  of  Assistance 

An  applicant  under  this  NOFA  may 
only  submit  one  application  for  a  TA 
grant. 

IV.  Application  Packet 

An  applicant  under  this  NOFA  must 
submit  the  materials  described  in  the 
application  packet. 

V.  Evaluation 

With  the  exception  of  applications 
received  by  the  Fund  during  January 
2000,  applications  received  under  this 
NOFA  will  be  reviewed  monthly  on  a 
rolling  basis.  All  applications  received 
by  the  Fund  from  the  date  of  this  NOFA 
through  6  p.m.  EST,  February  29,  2000, 
will  be  reviewed  together;  provided  that 
funds  are  available,  applications 
received  after  6  p.m.  EST,  February  29, 
2000,  through  6  p.m.  EST,  March  31, 
2000  will  be  reviewed  together; 
provided  that  funds  are  available, 
applications  received  after  6  p.m.  EST, 
March  31,  2000,  through  6  p.m.  EDT, 
April  28,  2000,  will  be  reviewed 
together;  and,  provided  that  funds  are 
available,  applications  received  after  6 
p.m.  EDT,  April  28,  2000,  through  6 
p.m.  EDT,  May  31,  2000,  will  be 
reviewed  together.  Applications 
received  in  the  offices  of  the  Fund  after 
6  p.m.  EDT,  May  31,  2000,  will  be 
rejected  and  returned  to  the  sender. 

An  entity  may  submit  only  one 
application  under  this  NOFA.  If  a 
subsequent  application  is  received,  the 
Fund  will  reject  it  and  return  it  to  the 
sender.  Potential  applicants  should  note 
that,  as  the  Fund  intends  to  review  and 
select  award  applications  on  a  rolling 
basis,  it  is  possible  that  funding 
decisions  made  early  during  the  rolling 
review  period  may  obligate  all  of  the 
funds  made  available  under  this  NOFA. 
The  amount  available  for  awards  will 
decrease  each  month  as  the  Fund 
reviews  applications  and  makes  award 
selections.  After  each  submission  date, 
applications  received  will  first  be 
reviewed  for  eligibility  and 
completeness.  If  determined  to  be 
eligible  and  complete,  applications  will 
be  evaluated  by  the  Fund  on  a 
competitive  basis  in  accordance  with 


jthe  criteria  described  in  this  NOFA.  In 
conducting  its  substantive  review,  the 
Fund  will  evaluate  applications 
according  to  the  criteria  in,  and  use  the 
procedure  described  in,  this  NOFA. 

Phase  One 

In  Phase  One  of  the  substantive 
review,  each  Fund  reader  will  evaluate 
applications  using  a  100-point  scale, 
using  the  following  criteria  and 
allocation  of  points: 

(a)  Comprehensive  Business  Plan,  60 
points,  with  a  minimum  score  of  30 
points  required  to  advance  to  Phase 
Two  review.  The  score  for  the 
Comprehensive  Business  Plan  is  based 
on  a  composite  assessment  of  an 
applicant's  strength  and  weaknesses 
under  six  sub-criteria.  Such  scoring 
reflects  different  weighting  of  the  sub- 
criteria  depending  on  whether  the 
applicant  is  a  start-up  organization  or  an 
established  organization.  The  Fund 
defines  a  start-up  organization  as  an 
entity  that  has  been  in  operation  two 
years  or  less,  as  of  the  date  of  this  NOFA 
(meaning,  for  purposes  of  this  NOFA, 
having  incurred  initial  operating 
expenses  on  or  after  January  4,  1998  J. 

The  six  sub-criteria  are: 

(1)  Community  development  track 
record  (established  organizations  only): 
10  point  maximum; 

(2)  Financial  and  operational 
capacity:  10  point  maximimi 
(established  organizations);  4  point 
maximum  (start-ups); 

(3)  Capacity,  skills  and  experience  of 
the  management  team:  14  point 
maximum  (established  organizations); 
and  30  point  maximum  (start-ups); 

(4)  Market  analysis,  program  design 
and  implementation  plan:  12  point 
maximum; 

(5)  Projected  activities  and 
community  development  impact:  10 
point  maximum;  and 

(6)  Fiuiding  sources:  4  point 
maximiun. 

In  the  case  of  an  applicant  that  has 
previously  received  assistance  from  the 
Fund  under  the  CDFI  Program,  the  Fund 
will  consider  whether  the  applicant  will 
expand  its  operations  into  a  new  target 
market,  offer  more  products  or  services, 
and/ or  increase  the  volume  of  its 
activities.  The  Fund  will  consider  the 
applicant's  level  of  success  in  meeting 
its  performance  goals,  financial 
soundness  covenants  (if  applicable),  and 
other  requirements  contained  in  the 
assistance  agreement(s)  with  the  Fund, 
and  the  benefits  that  will  be  created 
with  new  Fund  assistance  over  and 
above  benefits  created  by  previous  Fimd 
assistance. 

(b)  Technical  Assistance  Proposal 
(TAP),  40  point  maximum,  with  a  20 


point  minimum  to  advance  to  Phase 
Two  review.  The  TAP  provides  the 
applicant  with  an  opportunity  to  assess 
and  address  the  organizational 
improvements  needed  to  achieve  the 
objectives  of  its  comprehensive  business 
plan.  Such  assessment  is  accompanied 
by  a  budget  and  a  TA  award  request.  In 
the  TAP,  the  applicant  should  describe 
how  improving  its  organization  will 
translate  to  community  development 
impact  within  its  Target  Market.  The 
budget  and  accompanying  narrative  will 
be  evaluated  for  the  eligibility  of 
proposed  uses  of  the  TA  award.  Eligible 
types  of  TA  award  uses  include,  but  are 
not  limited  to,  the  following:  (1) 
Consulting  services;  (2)  technology 
items;  and  (3)  trmning  for  staff  or 
management.  The  Fund  will  not 
consider  requests  under  this  NOFA  for 
expenses  that,  in  the  interpretation  of 
the  Fund,  are  deemed  to  be  ongoing 
operating  expenses  rather  than  non- 
recurring expenses  (for  example,  the 
cost  of  designing  marketing  materials  for 
a  loan  product  through  a  consulting 
contract  is  a  non-recurring  expense,  but 
the  cost  of  producing  or  distributing 
printed  marketing  materials  is  an 
ongoing  expense;  salary  expenses  for 
staff  are  ongoing,  but  the  cost  of  a 
consulting  contract  for  a  discrete  scope 
of  services  is  a  non-recurring  expense). 
Further,  a  TA  award  may  not  be  used  to 
assist  an  awardee  to  prepare  an 
application  for  funding  to  the  Fund  or 
to  any  other  soiux:e. 

Phase  Two 

Once  the  initial  evaluation  is 
complete,  the  Fund  will  determine 
which  applications  will  receive  further 
consideration  for  funding.  The  Fund 
will  make  that  determination  based  on 
application  scores  (standardized  if 
deemed  appropriate),  recommendations 
of  individuals  performing  initial 
reviews,  and  the  amount  of  funds 
available.  Applicants  that  advance  to 
Phase  Two  may  receive  a  telephone 
interview(s)  conducted  by  a  Fund 
reviewer  for  the  purpose  of  obtaining 
clarifying  or  confirming  information.  At 
this  point  in  the  process,  applicants  may 
be  required  to  submit  additional 
information  about  their  application  in 
order  to  assist  the  Fund  with  its  final 
evaluation.  After  conducting  such 
telephone  interview(s),  the  Fund 
reviewer  will  evaluate  applications  in 
accordance  with  the  criteria  outlined 
above  and  will  prepare  a 
recommendation  memorandum 
regarding  the  uses  and  amount  of 
assistance  that  should  be  provided  to 
the  applicant. 

A  panel  comprised  of  Fund  staff  will 
review  the  reviewer's  recommendation 
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the  CDFI  Program.  Registration  is 
required  and  registration  in  advance  is 
preferred.  The  Fund  will  conduct  six  in- 
person  Information  Sessions,  beginning 
January  26,  2000,  as  follows: 
Albuquerque,  NM,  Monday,  February 

14, 2000; 
Des  Moines,  LA,  Monday,  February  7, 

2000; 
Laramie.  WY.  Tuesday.  February  1, 

2000; 
Nashville,  TN,  Wednesday,  February  9, 

2000; 
Seattle,  WA,  Friday.  February  11,  2000; 

and 
Washington,  DC,  Wednesday,  January 

26,  2000. 

In  addition  to  the  in-person  sessions 
listed  above,  the  Fimd  will  broadcast  an 
Information  Session  using  interactive 
video-teleconferencing  technology  on 
Friday,  February  4,  2000  fi-om  1  p.m.  to 
4  p.m.  EST.  Registration  is  required  and 
registration  in  advance  is  preferred.  This 
Information  Session  will  be  produced  in 
Washington.  DC.  and  will  be 
downlinked  via  satellite  or  pic-tel  to  the 
local  Department  of  Housing  and  Urban 
Development  (HUD)  offices  located  in 
the  following  81  cities:  Albany,  NY; 
Albuquerque,  NM;  Anchorage,  AK; 
Atlanta,  GA;  Baltimore.  MD;  Bangor. 
ME;  Birmingham.  AL;  Boise,  ID;  Boston, 
MA;  Buffalo.  NY;  Burlington.  VT; 
Camden.  NJ;  Casper,  WY;  Charleston. 
WV;  Chicago,  IL;  Cincinnati.  OH; 
Cleveland.  OH;  Columbia,  SC; 
Columbus,  OH;  Dallas,  TX;  Denver.  CO; 
Des  Moines,  LA;  Detroit.  MI;  Fargo,  ND; 


Flint.  MI;  Fort  Worth,  TX;  Fresno.  CA; 
Grand  Rapids,  MI;  Greensboro,  NC; 
Hartford.  CT;  Helena.  MT;  Honolulu.  HI; 
Houston,  TX;  Indianapolis,  IN;  Jackson, 
MS;  Jacksonville.  FL;  Kansas  City,  KS; 
Knoxville.  TN;  Las  Vegas,  NV;  Little 
Rock,  AR;  Los  Angeles,  CA;  Louisville, 
KY;  Lubbock,  TX;  Manchester.  NH; 
Memphis.  TN;  Miami.  FL;  Milwaukee, 
WI;  Minneapolis/St.  Paul,  MN; 
Nashville,  "TN;  New  Orleans,  LA;  New 
York.  NY;  Newark.  NJ;  Oklahoma  City, 
OK;  Omaha,  NE;  Orlando.  FL; 
Philadelphia,  PA;  Phoenix,  AZ; 
Pittsburgh,  PA;  Portland.  OR; 
Providence.  RI;  Reno.  NV;  Richmond, 
VA;  Sacramento.  CA;  St.  Louis.  MO;  Salt 
Lake  City.  UT;  San  Antonio,  TX;  San 
Diego,  CA;  San  Francisco,  CA;  San  Juan, 
PR;  Santa  Ana,  CA;  Seattle,  WA; 
Shreveport,  LA;  Sioux  Falls,  SD; 
Spokane,  WA;  Springfield,  IL;  Syracuse, 
NY;  Tampa,  FL;  Tucson,  AZ;  Tulsa,  OK; 
Washington,  DC;  and  Wilmington,  DE. 

For  more  information,  or  to  register 
for  an  Information  Session,  please 
contact  the  Fund  at  (202)  622-8662  or 
visit  the  Fund's  web  site  at 
www.treas.gov/cdfi. 

Authority:  12  U.S.C.  4703,  4703  note,  4704, 
4706,  4707,  and  4717;  12  CFR  part  1805. 

Dated:  December  22,  1999. 
Maurice  A.  Jones, 

Deputy  Director  for  Policy  and  Programs. 
Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  99-33727  Filed  12-28-99;  8:45  am] 
BILLING  CODE  4810-70-P 


; 


Reader  Aids 


Federal  Register 

Vol.  65,  No.  2 

Tuesday,  January  4,  2000 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 
aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523—5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523—4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 
publications: 

http:/Avww.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access; 

http://www.nara.gov/fedreg 

E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  fdr  notification  of  recently  enacted  Public  Laws.  To 
subscribe,  send  E-mail  to 

listserv@www.gsa.gov 

with  the  text  message: 

subscribe  PUBLAWS-L  your  name 

Use  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  JANUARY 

1-200 3 

201-344 4 


CFR  PARTS  AFFECTED  DURING  JANUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 

12543  (See  Notice  of 
December  29, 
1999) 199 

12544  (See  Notice  of 
December  29, 
1999) 199 

Administrative  Orders: 

Notices: 

December  29,  1999 199 


7  CFR 

1220 

Proposed  Rules: 

800 

868. 


23  CFR 

655 

9 

26  CFR 

301 

215 

Proposed  Rules: 

1 

258 

301 

263 

30  CFR 

250 

217 

.75 
.78 


9  CFR 

303 

381 


.201 
.201 


12  CFR 

935 

960 

Proposed  Rules: 

900 

910 

941 

917 


.202 
.203 


.324 
..324 
..324 
....81 


14  CFR 

39   .1.  204,  205,  207,  209,  211, 

213 
Proposed  Rules: 
39 250.251,254 


15  CFR 


902 

30 

16  CFR 

Proposed  Rules: 
1700 

93 

21  CFR 

201 

i 

341 

7 

369 

7 

Proposed  Rules: 

216 

256 

39  CFR 

Proposed  Rules: 

111 


.264 


40  CFR 

52 ..14,  16 

300 19 

Proposed  Rules: 

52 104 

47  CFR 

73 219,220 

Proposed  Rules: 

73 270 


49  CFR 

1 


.220 


50  CFR 

17 

216 

300 

600 

660 


...20 
...30 
...59 
.221 
.221 


679 60,65,74 

Proposed  Rules: 

18 109 

216 270 

222 270 

223 105 

226 105 

300 272 

648 275 


u 


1st 


REMINDERS 

The  items  m  this 
editorially  compilec 
to  Federal  Registe' 
Inclusion  or  exckjs  on 
this  list  has  no  lee  al 
significance. 


Federal  Register / Vol.  65,  No.  2 /Tuesday,  January  4,  2000 /Reader  Aids 


were 
as  an  aid 
users, 
from 


RULES  GOING   NTO 
EFFECT  JANUARY  4, 
2000 


Inspection 


AGRICULTURE 
DEPARTMENT 
Food  Safety  and 
Service 

Meat  and  poultry  ihspections: 
Inspection  services — 

Retail  operatic  ns 
exemption  f  om 
requirement);  published 
1-4-00 

ENVIRONMENTAI . 
PROTECTION  AG(ENCY 

Air  quality  implem(»ntation 
plans;  approval  and 
promulgation;  vsrious 
States: 

Tennessee;  pubished  11-5- 
99 

FEDERAL  HOUSNG 
FINANCE  BOARC 

Affordable  housinc  program 
operation: 

Program  requirements 

clarification:  pjblished  1-4- 

00 
Federal  home  loan  banl< 
system: 
Advances  to  noimembers; 

technical  amendment; 

reporting  and 
'   recordkeeping 

requirements; 

4-00 

TRANSPORTATK  iN 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  dire^  ;tives: 

Agusta  S.p.A.;  published  12- 

20-99 
Boeing;  publishdd  11-30-99 
Loclcheed;  published  11-30- 

99 
McDonnell  Dou^ilas; 

published  12-2 

Raytheon;  published  11-30- 
99 

Saab;  publishec   11-30-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  ac  ministration: 

Agriculture  Depjrtment; 
return  inform!  ition 
disclosures  fcr  statistical 
purposes  anc  related 
activities;  putlished  1-4-00 


published  1- 


?0-99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Central  Arizona  and  New 
Mexico-West  Texas; 
comments  due  by  1-10- 
00;  published  11-10-99 
Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
1-12-00;  published  12-13- 
99 
Spearmint  oil  prcxjuced  in  Far 
West;  comments  due  by  1- 
12-00;  published  12-13-99 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 
Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Farm  loan  programs 
acxount  servicing  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 

Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 


COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  comrrents 
due  by  1-14-00;  published 
12-15-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  consen/ation; 
Pamlico  Sound,  NO; 
closure  to  mesh  gillnet 
fishing;  comments  due  by 
1-10-00;  published  12-16- 
99 
Sea  turtle  conservation; 
shrimp  trawling 
requirements 
Turtle  excluder  device; 
comments  due  by  1-12- 
00;  published  12-13-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Voluntary  consensus 
standards  (OMB  Circular 
A- 119);  comments  due  by 
1-10-00;  published  11-9- 
99 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Family  member  dental 
plan;  comments  due  by 
1-14-00;  published  12- 
15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-production  certification 
procedures;  compliance 
assurance  programs; 
reconsideration  petition; 
comments  due  by  1-14- 
00;  published  12-17-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Intemet  telephony  and 
computer  based 
equipment;  access  by 


persons  with  disabilities; 
comments  due  by  1-13- 
00;  published  11-19-99 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
1-10-00;  published  12-8- 
99 
Michigan;  comments  due  by 
1-13-00;  published  12-8- 
99 
Texas;  comments  due  by  1- 
10-00;  published  12-8-99 
Television  broadcasting: 
Satellite  Home  Viewer 
Improvement  Act; 
implementation — 
Retransmission  consent 
issues;  comments  due 
by  1-12-00;  published 
12-29-99 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Equal  Access  to  Justice  Act; 

implementation: 

Attomey  fees  regulations; 
comments  due  by  1-13- 
00;  published  11-29-99 

FEDERAL  RESERVE 
SYSTEM 

Tnjth  in  lending  (Regulation 
Z): 

Short-term  cash  advances 
(payday  loans);  comments 
due  by  1-10-00;  published 
11-5-99 
HHS 

Child  Support  Enforcement 
Office 

Child  support  enforcement 
program: 

National  Medical  Support 
Notice;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  1-14- 
00;  published  11-15-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Columbian  white-tailed  deer; 
comments  due  by  1-14- 
00;  published  12-29-99 
Spikedace  and  loach 
minnow;  comments  due 
by  1-14-00;  published  12- 
10-99 
Marine  mammals: 
Incidental  take  during 
specified  activities — 
Beaufort  Sea,  AK;  year- 
round  oil  and  gas 
industry  operations; 
polar  bears  and  Pacific 
walrus;  comments  due 
by  1-13-00;  published 
1-3-00 
Incidental  taking — 
Beaufort  Sea  et  al ,  AK; 
oil  and  gas  industry 
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operations;  polar  bears 
and  Pacific  walruses; 
comments  due  by  1-10- 
00;  published  12-9-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Denali  National  Parl<  and 
Presen/e,  AK;  traditional 
activities  definition; 
comments  due  by  1-11- 
00;  published  11-12-99 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Procedural  rules;  comments 
due  by  1-10-00;  published 
12-8-99 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Classification  of  games; 
comments  due  by  1-10- 
00;  published  11-10-99 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Union  of  Concemed 
Scientists;  comments  due 
by  1-10-00;  published  10- 
27-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration; 
Payments  during  evacuation; 
comments  due  by  1-14- 
00;  published  12-15-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
SAVE  verification 
procedures  and 
revisions — 


Combined  postage 
payment  standards; 
automation  letter  mail; 
comments  due  by  1-10- 
00;  published  12-9-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  advisers: 
Brolcer-clealers  deemed  not 
to  be  Investment  advisers; 
comments  due  by  1-14- 
00;  published  11-10-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Callfomia;  comments  due  by 
1-11-00;  published  11-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Air  Cnjisers  Co.;  comments 
due  by  1-10-00;  published 
11-9-99 
Airtus;  comments  due  by  1- 
13-00;  published  12-14-99 
Bell;  comments  due  by  1- 

14-00;  published  11-15-99 
Boeing;  comments  due  by 
1-10-00;  published  11-24- 
99 
British  Aerospace; 
comments  due  by  1-10- 
00;  published  12-9-99 
CFM  Intemational; 
comments  due  by  1-12- 
00;  published  12-13-99 
Dassault;  comments  due  by 
1-10-00;  published  12-9- 
99 
Fokl<er;  comments  due  by 
1-12-00;  published  12-13- 


Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  1- 
10-00;  published  12-9-99 
McDonnell  Douglas; 
comments  due  by  1-14- 
00;  published  11-30-99 
Transport  category 
airplanes — 

Mode  >C>  transponders 
with  single  Glllham 
code  altitude  Input; 
comments  due  by  1-11- 
00;  published  11-12-99 
Airworthiness  standards: 
Special  conditions — 
CASA  Model  C-295 
airplane;  comments  due 
by  1-12-00;  published 
12-13-99 
Class  D  airspace;  comments 
due  by  1-14-00;  published 
12-3-99 
Environmental  Impacts; 
policies  and  procedures 
implementation;  comment 
request;  comments  due  by 
1-11-00;  published  10-13-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  safety  enforcement 
procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  policy 
statement  with  Federal 
Transit  Administration; 
comments  due  by  1-14- 
00;  published  11-1-99 
TREASURY  DEPARTMENT 
Community  Development 
Financial  Institutions  Fund 
Community  Development 
Financial  Institutions 


Program;  implementation; 
comments  due  by  1-14-00; 
published  11-1-99 

TREASURY  DEPARTMENT 

Customs  Service 

Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 

Puget  Sound,  WA;  port 
limits;  comments  due  by 
1-10-00;  published  11-10- 
99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Farm  income  averaging; 
comments  due  by  1-14- 
00;  published  10-8-99 

LIST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
wfien  bills  are  enacted  Into 
law  during  the  second  sessk>n 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

« 
A  Cumulative  List  of  Public 
l^ws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  3 

Wednesday,  January  5.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 

[Docket  No.  97-131-3] 

Horses  From  Qatar;  Change  in  Disease 
Status 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concemLng  the  importation 
of  horses  to  remove  Qatar  from  the  list 
of  regions  the  Animal  and  Plant  Health 
Inspection  Service  considers  affected 
with  African  horse  sickness.  This  action 
is  based  on  information  received  from 
Qatar  and  is  in  accordance  with  the 
standards  set  by  the  Office  International 
des  Epizootics  for  recognizing  a  country 
as  free  of  African  horse  sickness.  This 
action  relieves  restrictions  on  the 
importation  of  horses  into  the  United 
States  from  Qatar. 
EFFECTIVE  DATE:  January  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Glen  I.  Garris,  Supervisory  Staff  Officer, 
Regionalization  Evaluation  Ser\'ices 
Staff,  National  Center  for  Import  and 
Export,  VS,  APHIS,  4700  River  Road 
Unit  39,  Riverdale,  MD  20737-1231; 
(301)  734-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  93 
(referred  to  below  as  the  regulations) 
prescribe  the  conditions  for  the 
importation  into  the  United  States  of 
specified  animals  to  prevent  the 
introduction  of  various  animal  diseases, 
including  African  horse  sickness  (AHS). 
AHS  is  a  fatal  equine  viral  disease  that 
is  not  known  to  exist  in  the  United 
States. 


In  §  93.308  of  the  regulations, 
paragraph  {a)(2)  lists  regions  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  considers  affected  with 
AHS  and  sets  forth  specific  quarantine 
requirements  for  horses  that  are 
imported  from  those  regions.  APHIS 
requfres  horses  intended  fpr  importation 
from  any  of  the  regions  listed,  including 
horses  that  have  stopped  in  or  transited 
those  regions,  to  enter  the  United  States 
only  at  the  port  of  New  York  and  be 
quarantined  at  the  New  York  Animal 
Import  Center  in  Newburgh,  NY,  for  at 
least  60  days.  This  precaution  is 
necessary  to  help  ensure  that  the  horses 
are  not  affected  with  AHS. 

On  May  12,  1998,  we  published  in  the 
Federal  Register  (63  FR  26099-26100, 
Docket  No.  97-131-1)  a  proposal  to 
amend  the  regulations  by  removing 
Qatar  from  the  list  of  regions  in 
§  93.308(a)(2)  that  APHIS  considers 
affected  with  AHS.  The  proposed  action 
was  based  on  information  received  from 
Qatar  and  standards  set  by  the  Office 
International  des  Epizooties  (OIE). 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  13, 
1998.  On  January  14,  1999,  we 
published  in  the  Federal  Register  (64 
FR  2449,  Docket  No.  97-131-2)  a  notice 
reopening  and  extending  the  comment 
period  until  February  16,  1999.  During 
the  comment  period,  we  received 
comments  from  two  industry 
representatives. 

Both  commenters  stated  that  APHIS 
should  have  performed  an  on-site 
evaluation  to  verify  the  information 
Qatar  submitted  to  support  its  request  to 
be  declared  free  of  AHS.  and  one 
commenter  stated  that  he  could  not 
support  the  proposed  rule  because  an 
on-site  evaluation  was  not  performed. 

The  United  States  is  a  signatory  to  the 
North  American  Free  Trade  Agreement 
(NAFTA)  and  the  General  Agreement  on 
Tariffs  and  Trade  (GATT).  Basic  to 
NAFTA  and  GATT  are  the  provisions  to 
encourage  countries  to  base  their 
sanitary  and  phytosanitary  measures  on 
international  standards.  Animal  health 
measures  should  be  based  on  OIE 
standards.  Based  on  the  standards  set 
forth  by  the  OIE,  a  country  may  be 
recognized  as  free  of  AHS  if  the 
following  conditions  are  satisfied:  (1) 
The  covmtry  requires  that  AHS  be 
reported;  (2)  the  country  has  not 
vaccinated  domestic  horses  or  other 
equines  against  the  disease  during  the 


past  12  months;  and  (3)  the  country  has 
no  clinical,  serological  (in 
nonvaccinated  animals),  or 
epidemiological  evidence  of  AHS  for  the 
past  2  years.  Qatar  exceeds  these 
requirements.  Qatar  requires  reporting 
of  AHS,  has  not  had  a  recorded  case  of 
AHS  for  over  30  years,  and  has  not 
vaccinated  for  the  disease  during  this 
period. 

In  addition  to  the  OIE  standards, 
APHIS  considered  Qatar's  horse 
population,  quarantine  requirements, 
disease  surveillance  system,  laboratory 
capabilities,  and  geography. 

Qatar  has  approximately  1,500  horses, 
and  the  majority  of  these  horses  are 
maintained  at  Govenmient-funded 
equestrian  and  racing  club  stables  or  at 
a  small  number  of  stud  farms.  Qatar 
allows  the  temporary  importation  of 
registered  competition  horses  from 
member  States  of  the  European  Union 
(EU)  to  compete  in  Qatar  with 
unimpeded  return  to  the  country  of 
origin  immediately  after  competition. 
However,  competition  horses  that  enter 
under  temporary  importation  rules  are 
maintained  in  Govenunent-funded 
facilities  with  strict  movement  controls, 
health  monitoring,  and  vector  control. 
In  addition,  Qatar  imports  horses  for 
purposes  other  than  competition  under 
special  conditions  only  from  countries 
that  meet  the  export  requirements  of  EU 
countries.  Qatar  has  quarantine  and 
testing  requirements  for  these  horses. 

Qatar  conducts  continuous  AHS 
sermn  surveys  in  its  domestic  horses. 
Currently,  there  is  not  a  diagnostic 
laboratory  in  Qatar  that  is  capable  of 
isolating  and  typing  the  virus  that 
causes  AHS;  however.  Qatar  sends 
samples  from  its  ongoing  AHS  surveys 
to  the  Institute  for  Animal  Health  at  the 
Pirbright  Laboratory  in  the  United 
Kingdom.  In  addition,  all  horses  that  are 
known  to  have  died  or  are  euthanized 
in  Qatar  are  routinely  autopsied,  and 
reports  are  submitted  to  the  Chief 
Veterinary  Officer.  If  an  infectious 
disease  is  suspected,  all  animals  that 
were  in  contact  with  the  suspect  animal 
are  isolated  and  monitored.  If  AHS  were 
suspected,  blood,  pleural  effusions,  and 
tissue  samples  would  be  obtained  and 
submitted  for  testing. 

Qatar  is  a  small  land  mass  that 
extends  from  the  eastern  edge  of  the 
Arabian  peninsula.  Qatar  is  surrounded 
on  the  north,  east,  and  south  by  water 
and  has  a  small  land  border  shared  with 
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Executive  Orel  er  12866  and  Regulatory 
Flexibility  Acl 

This  rule  ha  5  been  reviewed  under 
Executive  Ord  ar  12866.  The  rule  has 
been  determin  ed  to  be  not  significant  for 
the  purposes  t  f  Executive  Order  12866 
and.  therefore  has  not  been  reviewed  by 
the  Office  of  N  Management  and  Budget. 


This  final  rule  will  recognize  Qatar  as 
free  of  AHS.  This  action  will  allow 
horses  from  Qatar  to  be  shipped  to  and 
quarantined  at  ports  designated  in 
§  93.303  and  will  reduce  the  quarantine 
and  testing  period  to  an  average  of  3 
days  to  meet  quarantine  requirements 
specified  in  §93.308. 

U.S.  importers  of  competition  emd 
breeding  horses  from  Qatar  will  be 
affected  by  this  rule.  These  importers 
will  no  longer  be  required  to  quarantine 
horses  from  Qatar  for  60  days  at  the 
New  York  Animal  Import  Center  in 
Newburgh,  NY,  at  a  cost  of 
approximately  $5,296  per  horse. 

In  1998,  the  United  States  imported 
41.876  horses,  valued  at  $206  million. 
However,  there  have  been  no  horses 
imported  into  the  United  States  from 
Qatar  since  1992.  Removing  the 
requirement  for  a  60-day  quarantine  for 
horses  from  Qatar  will  make  the 
importation  of  these  horses  less 
expensive  and  logistically  easier.  As  a 
result,  we  anticipate  that  U.S.  importers 
might  begin  importing  horses  from . 
Qatar.  However,  because  the  horse 
population  in  Qatar  in  1998  was 
approximately  1,500  head,  we  do  not 
expect  that  the  number  of  horses 
exported  to  the  United  States  will  be 
significant.  In  fact,  in  }997,  Qatar 
exported  only  10  horses.  Furthermore, 
most  horses  imported  from  Qatar  will 
probably  be  in  the  United  States  on  a 
temporary  basis  for  particular  events, 
such  as  for  races  or  breeding,  and  then 
transported  back  to  Qatar.  For  these 
reasons,  we  anticipate  the  overall 
economic  effect  on  U.S.  entites  will  be 
minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  93  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  ANp  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authoritv:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105.  111.  114a.  134a.  134b, 
134c.  134d,  134f,  136,  and  136a:  31  U.S.C. 
9701;  7  CFR  2.22.  2.80,  and  371.2(d). 

§93.308    [Amended]  * 

2.  In  §  93.308,  paragraph  (a)(2)  is 
amended  by  removing  "Qatar;". 

Done  in  Washington.  DC,  this  21st  day  of 
December  1999. 
Craig  A.  Reed, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  00-219  Filed  1-4-00;  8:45  ami 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-91-AD;  Amendment 
39-1 1 493;  AD  99-27-1 2] 

RIN2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109A  and  A109A  II 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Agusta  Model  A109A  and 
A109A  II  helicopters,  that  currently 
requires,  before  further  flight,  inspecting, 
any  tail  rotor  blade  (blade)  with  400  or 
more  hours  time-in-service  (TIS)  for  a 
crack  and  replacing  any  cracked  blade 
before  further  flight.  This  amendment 
contains  the  same  requirements  as  the 
current  AD  but  corrects  the  paragraph 
that  requires  "replacing  any  cracked 
blade  with  an  unairworthy  blade."  This 
amendment  is  prompted  by  the  need  to 
correct  the  requirement  to  mandate 
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"replacing  any  cracked  blade  with  an 
airworthy  blade."  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fatigue  failiu-e  of  the  blade,  loss  of  the 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  January  5,  2000.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  January  4, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  6,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-91- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Agusta, 
21017  Cascina  Costa  di  Samarate  (VA), 
Via  Giovanni  Agusta  520,  telephone 
(0331) 229111, fax  (0331)  229605- 
222595.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Monschke,  Aerospace 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  2601 
Meacham  Blvd.,  Foirt  Worth,  Texas 
76137,  telephone  (817)  222-5116,  fax 
(817)222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
December  9,  1999,  the  FAA  issued  AD 
99-26-13,  Amendment  39-11472, 
Docket  No.  99-SW-64-AD,  effective 
January  4,  2000,  to  require  inspecting 
any  tail  rotor  blade,  part  number  (P/N) 
109-0132-02  (all  dash  niunbers),  with 
400  or  more  hours  TIS  for  a  crack  and 
replacing  any  cracked  blade  with  an 
airworthy  blade.  That  action  was 
prompted  by  three  reports  of  cracked 
blades  and  two  reports  of  separation  of 
a  tail  rotor  gearbox.  That  condition,  if 
not  corrected,  could  result  in  fatigue 
failure  of  a  blade,  loss  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

Agusta  S.p.A.  issued  BoUettino 
Tecnico  109-110,  dated  July  28,  1999 
(technical  bulletin),  which  supersedes 
Telegraphic  Technical  Bulletin  109-5, 
dated  January  27, 1987.  The  technical 
bulletin  specifies  dye-penetrant 
inspecting  any  blade,  P/N  109-0132-02 
(all  dash  numbers),  with  400  or  more 
hours  TIS,  for  a  qrack  before  further 
flight  and  thereafter  at  intervals  not  to 


exceed  100  horns  TIS.  The  technical 
bulletin  also  specifies  visually 
inspecting  each  blade  before  the  first 
flight  of  each  day  and  replacing  any 
cracked  blade.  In  the  technical  bulletin, 
the  manufacturer  reemphasizes  the 
importance  of  performing  a  detailed 
inspection  of  the  blade  by  publishing 
additional  procedures  and  requirements 
for  personnel  conducting  the 
inspections.  Agusta  S.p.A.  is  attempting 
to  develop  an  improved  blade,  which 
would  provide  a  basis  for  terminating 
the  inspection  requirement. 

Since  the  issuance  of  that  AD,  the 
FAA  has  discovered  that  the 
requirement  in  paragraph  (b)  of  AD-99- 
26-13  mandates  replacing  a  cracked 
blade  with  an  unairworthy  blade.  This 
was  an  error.  The  requirement  should 
mandate  that  any  cracked  blade  be 
replaced  with  an  airworthy  blade. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  A 109 A 
and  A 109 A  II  helicopters  of  the  same 
type  design,  this  AD  supersedes  AD  99- 
26-13,  effective  January  4,  2000.  This 
AD  corrects  the  mistake  in  AD  99-26- 
13  and  requires  that  any  cracked  blade 
be  replaced  with  an  airworthy  blade. 
This  AD  also  requires  dye-penetrant 
inspecting  any  blade.  P/N  109-0132-02 
(all  dash  numbers),  with  400  or  more 
hours  TIS,  for  a  crack  before  further 
flight  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS.  Also,  this  AD 
requires  visually  inspecting  each  blade 
before  the  first  flight  of  each  day.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  technical 
bulletin  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  and  structiu-al 
integrity  of  the  helicopter.  Therefore, 
dye-penetrant  inspecting  each  blade  for 
a  crack  is  required  before  further  flight 
and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  diays. 

The  FAA  estimates  that  54  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  2.5  work  hours  to 
accomplish  the  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $48,600  assuming  6  dye 
penetrant  inspections  a  year. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-91-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979).  If  it  is 
determined  that  this  emergency 
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dated  luly  28, 1999  (technical  bulletin). 
Thereafter,  at  intervals  not  to  exceed  100 
hours  TIS,  dye-penetrant  inspect  each  blade 
for  a  crack  in  accordance  with  the 
Compliance  Instructions.  Part  III,  of  the 
technical  bulletin.  If  a  crack  is  found,  replace 
the  cracked  blade  with  an  airworthy  blade 
before  further  flight. 

(b)  Before  the  first  flight  each  day,  visually 
inspect  each  blade  for  a  crack  using  a  3  to 

5  power  magnifying  glass  in  accordance  with 
the  Compliance  Instructions.  Part  II,  of  the 
technical  bulletin.  If  a  crack  is  found,  replace 
the  cracked  blade  with  an  airworthy  blade 
before  further  flight. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  The  inspections  shall  be  done  in 
accordance  with  the  Compliance  Instructions 
of  Agusta  S.p.A.  Bollettino  Tecnico  109-110, 
dated  July  28,  1999.  The  incorporation  by 
reference  of  that  document  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  (anuary  4,  2000. 
Copies  may  be  obtained  from  Agusta,  21017 
Cascina  Costa  di  Samarate  (VA),  Via 
Giovanni  Agusta  520,  telephone  (0331) 
229111.  fax  (0331)  229605-222595.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas:  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NVV.,  suite  700, 
Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
January  5.  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Registro  Aeronautico  Italiano.  Italy.  AD 
99-325,  dated  August  2,  1999. 

Issued  in  Fort  Worth,  Texas,  on  December 
27.  1999. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 
[FR  Doc.  00-17  Filed  1-4-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-54] 

Amendment  to  Class  E  Airspace; 
Estherville,  lA 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Estherville  Municipal 
Airport,  Estherville,  lA.  A  review  of  the 
Class  E  Airspace  area  for  Estherville 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspkce  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC,  April 
20,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  29,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520.  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  99- 
ACE-54,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  exeunined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Dot , 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Estherville,  L\.  A 
review  of  the  Class  E  airspace  for 
Estherville  Municipal  Airport,  lA, 
indicates  it  does  not  meet  the  criteria  for 
700  feet  AGL  airspace  required  for 
diverse  departures  as  specified  in  FAA 
Order  7400.2D.  The  criteria  in  FAA 
Order  7400. 2D  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  The  amendment  at  Estherville 
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Municipal  Airport^  lA,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR,  and 
comply  with  the  criteria  of  FAA  Order 
7400. 2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siu^face  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9G,  dated  September 
10, 1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  conunent,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 


this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  sale-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-54."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamblfe,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Estherville.  lA  (Revised] 

Estherville  Municiptal  Airport,  LA 

(Lat.  43°24'27'TnJ.,  long.  94°44'47"W.) 
Estherville  VOR 
(Lat.  43°24'33"N.,  long.  94'44'40"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  witihin  a  6.5-mile 
radius  of  Estherville  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  1 72°  radial 
of  the  Estherville  VOR  extending  from  the 
6.5-mile  radius  to  7.4  miles  south  of  the 
airport  and  within  2.6  miles  each  side  of  the 
340°  radial  of  the  Estherville  VOR  extending 
from  the  6.5-mile  radius  to  7.4  miles 
northwest  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO,  on  December 
21,  1999. 

'Donovan  D.  Schardt, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[PR  Doc.  00-153  Filed  1-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AEA-13-FR] 

Amendment  to  Class  E  Airspace: 
Leonardtown,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at  St. 
Mary's  Coimty  Airport  (2VV6), 
Leonardtown,  MD.  Amendments  to  the* 
Standard  Instrument  Approach 
Procedures  (SIAP)  both  GPS  and  VOR 
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Rwy-ll  have 
necessary, 
controlled 
from  700  Feet 
(AGL)  are 
SIAP's  and  foi 
(IFR)  operatic:  i 
EFFECTIVE  DAT| 
2000. 
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1  aade  this  action 
An:  endments  to  the 
ain  pace  extending  upward 

Above  Ground  Level 
needed  to  accommodate  the 
Instrument  Flight  Rules 
IS  at  the  airport. 
0901  UTC  February  4, 


FOR  FURTHER  IIIFORMATION  COffTACT:  Mr. 

Francis  Jordar  ,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Adrndnistration,  Federal 
Building  *111  John  F.  Kennedy 
hitemational  i  drport,  Jamaica,  New 
York  11430,  tdephone:  (718)  553-4521. 
SUPPLEMENTAFfr  INFORMATION: 

History 

On  October 
proposing  to 
Federal 
Part  71)  by  ex 
airspace 
feet  above  the 
County  Airpo^ 
published  in 
FR  37610). 
invited  to 
proceeding 
comments  on 
No  comments 
received.  The 
proposed. 

The 
docket  are 
Datum  83. 
designations 
upward  from 
published  in 
Order  7400. 
1999  and 
which  is  inco 
CFR  71.1.  The 
designation  li 
be  amended  i 


26,  1999.  a  notice 

amend  Part  71  of  the 

Aviation  Regulations  (14  CFR 

1  ending  the  Class  E 
exten  ding  upward  from  700 
surface  at  St.  Mary's 
Leonardtown,  MD  was 
Federal  Register  (64 
Int  srested  parties  were 
pari  icipate  in  this  rulemaking 
by  submitting  written 
:he  proposal  to  the  FAA. 
to  the  proposal  were 
rule  is  adopted  as 


:  coordir  ates 


tie 


I  bas  ed 
Clas 
fjr 


.9(; 
effe<  tive 


The  Rule 


s 
onl  V 


This 
Federal 
Part  71)  provi 
airspace  ex 
feet  AGL  for 
St.  Mary's 

The  FAA  h, 
regulation 
body  of  techn 
frequent  and 
necessary  to 
current 
not  a  "signi 
under 

a  "significant 
Regulatory 
FR  11034; 
Does  not 
Regulatory 


for  this  airspace 
on  North  American 
s  E  airspace  areas 

airspace  extending 
'00  feet  AGL  are 
J  aragraph  6005  of  FAA 
.  dated  September  10, 
September  16,  1999, 
1  porated  by  reference  in  14 
Class  E  airspace 
i  ted  in  this  document  will 
the  order. 


amendknent  to  Part  71  of  the 
Aviat:  on  Regulations  (14  CFR 
les  controlled  Class  E 
ter  ding  upward  from  700 

a  ircraft  executing  SIAPs  at 
Coi  inty  Airport. 

determined  that  this 
involves  an  established 
cal  regulations  for  which 
ijoutine  amendments  are 
then  operationally 
Therefore,  this  regulation:  (1)  Is 
fie  ant  regulatory  action" 
Executive  Order  12866;  (2)  Is  not 
rule"  under  DOT 

and  Procedures  (44 
FeUruary  26,  1979);  and  (3) 
wan  mt  preparation  of  a 
Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administrations 
amends  14  CFR  part  71  as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  a  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40120: 
EO  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  earth 


AEA  MD  E5,  Leonardtown,  MO  [Revised] 

St.  Mary's  County  Airport 

(lat.  38°18'56"N..  long.  76°33'06"W.) 
Patuxent  VORTAC 

(lat.  38°17'16"N.,  long.  76°24'01"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3  mile 
radius  of  St.  Mary's  County  Airport  and 
within  4  miles  of  each  side  of  the  Patuxent 
VORTAC  293°  radial  from  the  6.3  mile  radius 
of  the  St.  Mary's  County  Airport  to  22  miles 
northwest  of  the  Patuxent  VORTAC. 
***** 

Issued  in  ]amaica,  New  York  on  December 
27.  1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  00-152  Filed  1-^-00;  8:45  ami 
8U.UNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29884;  Amdt.  No.  1966] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination— 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
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Standards  Branch  (AMCAFS-240). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  vmder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
•  amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

""  Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contcuned  in  the  U.S.  Standard  for 


Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  «t  the 
affected  airports.  Because  of  the  close 
and  immMiate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regidatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  23, 
1999. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
tlje  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120,  44701:  and  14  CFR  n.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME: 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 


§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *   *  Effective  January  27.  2000 

Little  Rock.  AR,  Adams  Field,  NDB 

RWY  4L,  Amdt  19 
Little  Rock,  AR,  Adams  Field,  ILS  RWY 

4L,  Amdt  25 
Little  Rock,  AR,  Adams  Field.  ILS  RWY 

22R,  Amdt  1 
Mosinee,  WI,  Central  Wisconsin,  ILS/ 

DME  RWY  35,  Orig 

*  *   *  Effective  February  27,  2000 

Point  Lay,  AK,  Point  Lav  LRRS.  GPS 

RWY  5,  Orig 
Point  Lay,  AK,  Point  Lay  LRRS.  GPS 

RWY  23,  Orig 
Point  Lay,  AK,  Point  Lav  LRRS,  NDB 

RWY  5,  Orig 
Louisville,  KY,  Louisville  Intl- 

Standiford  Field.  ILS  RWY  29,  Amdt 

22A,  CANCELLED 
Houlton,  ME,  Houlton  Intl.  GPS-A.  Orig 
Wiscasset,  ME,  Wiscasset,  GPS  RWY  7, 

Amdtl 
Wiscasset.  ME,  Wiscasset.  GPS  RWY  25. 

Amdt  1 
Norwood.  MA,  Norwood  Memorial, 

LOC  RWY  35,  Amdt  8 
Norwood,  MA,  Norwood  Memorial. 

NDB  RWY  35.  Amdt  8 
Norwood,  MA,  Norwood  Memorial,  GPS 

RWY  35.  Orig 
Marquette,  MI,  Marquette  County,  VOR 

OR  GPS  RWY  8,  Amdt  2 A, 

CANCELLED 
Marquette,  MI,  Marquette  County,  VOR 

OR  GPS  RWY  26,  Amdt  2A, 

CANCELLED 
Marquette,  MI,  Marquette  County,  LOC 

BC  RWY  26,  Amdt  9A,  CANCELLED 
Marquette,  MI.  Marquette  County,  ILS 

RWY  8,  Amdt  10,  CANCELLED 
Pine  River,  MN,  Pine  River  Regional, 

NDB  RWY  34,  Orig 
Atlantic  Citv,  NJ,  Atlantic  City  Intl. 

VOR/DME  RWY  22.  Amdt  5 
Albany,  NY.  Albany  InU,  VOR/DME 

RWY  28  Orig,  CANCELLED 
Albany,  NY.  Albany  Intl,  VOR  RWY  28 

Orig 
Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  OR  GPS  RWY  16,  Amdt  2A, 

CANCELLED  ^ 

Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  OR  GPS  RWY  27,  Amdt  lA. 

CANCELLED 
Newburgh,  NY.  Stewart  Intl.  COPTER 

ILS  092.  Orig 
Newburgh.  NY.  Stewart  Intl.  GPS  RWY 

16,  Orig 
Newburgh.  NY.  Stewart  Intl,  GPS  RWY 

27,  Orig 
Concord,  NC,  Concord  Regional,  VOR/ 

DME  OR  GPS-A,  Amdt  IB, 

CANCELLED 
Waverly,  OH,  Pike  county.  NDB  RWY 

25,  Orig 
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Columbia,  SC, 

ILS  RWY  5. 
Rock  Hill.  SC, 

Bryant  Field , 

2,  Amdt,  4E 
Mitchell,  SD, 

RWY  30. 
Mitchell,  SD 

30,  Orig 
Baytown,  TX 

32,  Orig 
Galveston,  TX 

Field.  GPS 
Galveston.  TX 

Field.  GPS 
Houston,  TX. 


Columbia  Metropolitan. 
\mdt  1 

^ock  Hill/York  County/ 
VOR/DME  RNAV  RWY 
CANCELLED 
Iflitchell  Muni.  ILS/DME 
Amdt  2A.  CANCELLED 
I  litchell  Muni,  ILS  RWY 

IWJ  Airpark,  GPS  RWY 


FWY 


Intercontinei  ital 
Andt 


RWY  27, 
Houston,  TX 

Intercontineiital 

GPS  RWY  2 
Brigham  City, 

RWY  34,  Orfc 

The  FAA  published 
procedure  in 
No.  1964  to 
Aviation  Regu^at 
Page  71018 
under  §97.23 
which  is  hereb  y 
Ankeny,  lA.  A:  ikeny 

DMERWY 


Galve.ston  Intl-Scholes 

13.  Amdt  1 
Galveston  Intl-Scholes 
17.  Amdt  1 
( leorge  Bush 

Airport/Houston,  ILS 
3 
( leorge  Bush 

Airport/Houston, 
Amdt  1 
JT,  Brigham  City.  GPS 


the  following 
Elocket  No.  29863;  Amdt 
97  of  the  Federal 
ions  (Vol  64.  No.  243. 
December  20. 1999) 
Effective  January  27.  2000 
rescinded: 

Regional,  VOR/ 
Orig 


Pat 


Dc  ted  1 


3B 
[PR  Doc.  00-180  Filed  1-4-00;  6:45  am] 

BILLING  COOE  4910  13-M 


DEPARTMENl  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Part  3^2 
[DocKetOST-9e||-1880] 
RIN  2105-AC28 

Nondiscrlmini  tion  on  the  Basis  of 
Disability  in  A  r  Travel 


Department  of  Transportation 
Qf  the  Secretary. 


agency: 

(DOT).  Office 

ACTION:  Final  rlile;  correction 


SUMMARY:  On 

Department  o 
final  rules 
implementing 
document 
error  in  that 
does  not  chan^  e 
regulatory  proi  ision 
EFFECTIVE  DATE 
FOR  FURTHER 
Robert  C 
General  Counsel 
Enforcement, 
Transportatior 
Room  10424. 
(202)  366-930(  i 
(TDD);  202- 
bob.ashbv@ostldot 


Ashty 


SUPPLEMENTARV 

Department  is 


March  4. 1998,  the 
f  Transportation  published 
ame  tiding  its  regulations 
f\ir  Carrier  Access.  This 
a  minor  editorial 
dciciiment.  The  correction 
the  substance  of  the 
involved. 
:  January  5.  2000. 
INFORMATION  CONTACT: 
Deputy  Assistant 
for  Regulation  and 
department  of 
.  400  7th  Street.  SW.. 
\|/ashington.  DC.  20590. 
(voice);  (202)  755-7687 
360-9313  (fax); 

.gov  (e-mail). 

information:  The 

making  an  editorial 


correction  to  its  March  4. 1998.  final 
rule  amending  14  CFR  pEirt  382.  which 
implements  the  Air  Carrier  Access  Act. 
The  final  rule  provision  in  question 
involved  a  clarification  to  the  general 
prohibition  on  discrimination.  Codified 
as  49  CFR  382.7(c),  it  provides  as 
follows: 

Carriers  shall,  in  addition  to  meeting  the 
other  requirements  of  this  part,  modify 
policies,  practices,  or  facilities  as  needed  to 
ensure  nondiscrimination,  consistent  with 
the  standards  of  section  504  of  the 
Rehabilitation  Act.  as  amended.  Carriers  are 
not  required  to  make  modifications  that 
would  constitute  an  undue  burden  or  would 
fundamentally  alter  their  program. 

One  disability  group  pointed  out  that 
the  word  "or"  in  the  second  line  of  the 
paragraph  should  more  properly  be 
"and".  While  we  do  not  believe  that,  in 
this  context,  changing  "or"  to  "and"  has 
any  substantive  significance  in  terms  of 
the  actual  obligations  of  carriers,  we 
will  m£ike  the  change  in  order  to  avoid 
any  possible  confusion  about  the 
provision.  Consequently,  we  are 
amending  this  paragraph  to  substitute 
"and"  for  "or". 

The  Department  finds  that  there  is 
good  cause  to  issue  this  correction 
without  a  prior  notice  and  opportunity 
for  comment.  The  imderlying 
substantive  provision  was  previously 
the  subject  of  notice-and-comment 
rulemalung.  The  Department  would  not 
anticipate  receiving  any  useful  public 
comment  on  this  editorial  correction. 
Therefore,  the  Department  finds  that  it 
would  be  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to  go 
through  a  notice-and-comment  process 
to  fix  a  minor  editorial  mistake.  For  the 
same  reason,  we  find  good  cause  to 
make  this  correction  effective 
immediately. 

This  is  a  nonsignificant  rule  under 
both  Executive  Order  12886  and  the 
Department's  regulatory  policies  and 
procedures.  The  Department  certifies, 
under  the  Regulatory  Flexibility  Act, 
that  the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  is  because  we 
anticipate  that  this  amendment  will 
have  no  economic  effects  (nor,  for  that 
matter,  any  other  kinds  of  effects)  on 
anyone.  It  does  not  have  Federalism 
impacts  sufficient  to  warrant  the 
preparation  of  a  Federalism  impact 
statement.  It  does  not  impose 
information  collection  requirements. 

List  of  Subjects  in  49  CFR  Part  382 

Air  carriers.  Civil  rights,  Individuals 
with  disabilities.  Reporting  and 
recordkeeping  requirements. 


Issued  this  23rd  day  of  December,  1999,  at 
Washington.  DC. 
Robert  C.  Ashhy, 

Deputy  Ass'.stant  General  Counsel  for 
Regulation  and  Enforcement. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  part  382  as  follows: 

PART  382— NONCNSCRilMINATION  ON 
THE  BASIS  OF  DISABILITY  IN  AIR 
TRAVEL 

1.  The  authority  citation  for  14  CFR 
part  382  continues  to  read  as  follows: 

Authority:  49  U.S.C.  41702.  47105.  and 
4171^ 

§382.7    [Amended] 

2.  Amend  14  CFR  §  382.7(c)  by 
removing  the  word  "or"  in  the  first 
sentence  thereof  and  adding  the  word 
"and"  in  its  place. 

[FR  Doc.  00-163  Filed  1-1-00;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  STATE 
Broadcasting  Board  of  Govemers 

22  CFR  Parts  22  and  514 

[Public  Notice  3190] 

Exchange  Visitor  Program: 
Redesignation  of  Regulations  and 
Delay  of  Effective  Date 

agency:  Broadcasting  Board  of 

Governors  and  Bureau  of  Educational 

and  Cultural  Affairs,  Department  of 

State. 

ACTION:  Interim  final  rule. 

SUMMARY:  Pursuant  to  the  consolidation 
of  the  United  States  Information  Agency 
("USIA")  and  the  Department  of  State  as 
mandated  by  the  Foreign  Affairs 
Agencies  Consolidation  Act  of  1998. 
public  regulations  of  the  former  USIA 
were  either  repealed,  revised  and 
amended  to  apply  only  to  the 
Department  of  State,  or  amended  to 
apply  only  to  the  Broadcasting  Board  of 
Governors  ("BBG").  Through 
administrative  error,  one  provision  of 
the  former  USIA  regulations,  22  CFR 
514.90(a)  was  inadvertently  retained  by 
the  BBG  instead  of  being  removed,  as 
intended.  This  rule  cures  this  error  by 
removing  22  CFR  514.90(a). 

The  Department  of  State  is  also 
delaying  indefinitely  the  effective  date 
of  the  interim  final  rule  that  was 
published  in  the  Federal  Register  by  the 
United  States  Information  Agency  on 
September  27,  1999,  at  64  FR  51894- 
51896.  The  rule  would  institute  user 
fees  for  the  services  of  the  Program 
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Designation  Branch  of  the  Exchange 
Visitor  Program  Services.  Exchange 
Visitor  Program  Services  has  been  part 
of  the  Department  since  October  1 , 
1999,  pursuant  to  the  consolidation  of 
the  United  States  Information  Agency 
and  the  Department  of  State  as 
mandated  by  the  Foreign  Affairs 
Consolidation  Act  of  1998. 
DATES:  This  rule  is  effective  December 
30,  1999.  As  of  December  30,  1999.  the 
effective  date  for  the  regulations 
published  September  27,  1999,  at  64  FR 
51894-51896,  revising  22  CFR  514.90,  is 
delayed  indefinitely. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Lawrence,  Branch  Chief,  Program 
Designation  Branch,  Exchange  Visitor 
Program  Services,  Bineau  of 
Educational  and  Cultural  Affairs,  United 
States  Department  of  State  301  4th 
Street,  SW,  Room  734,  Washington,  DC 
20547;  telephone  (202)  401-9810; 
facsimile  (202)  401-9809. 
SUPPLEMENTARY  INFORMATION:  This  rule 
removes  the  text  of  a  former  regiUation 
of  the  United  States  Information 
Agency,  which  appeared  at  22  CFR 
514.90(a),  in  order  to  correct  a  prior 
administrative  error. 

Further,  on  September  27, 1999,  the 
United  States  Information  Agency 
published  in  the  Federal  Register,  at  64 
FR  51894-51896,  an  interim  rule 
concerning  user  fees.  This  rule,  initially 
scheduled  to  become  effective  on 
January  1,  2000,  established  new  fees  at 
22  CFR  514.90(b).  Such  fees  would 
enable  the  State  Department  to  recover 
the  full  cost  associated  with  its 
administrative  processing  of  requests  by 
Program  participants  for  an  extension, 
change  of  category,  or  reinstatement  of 
their  program  status.  Also,  it  would 
recoup  costs  associated  with  processing 
requests  for  designation  of  exchange 
visitor  programs  as  well  as  non-routine 
requests  for  the  Form  IAP-66  submitted 
by  designated  sponsors  on  an  urgent  or 
expedited  basis. 

The  Department  of  State  received  five 
sets  of  Comments  on  the  September  27, 
1999  interim  final  rule  on  user  fees. 
These  comments  were  from  non- 
goverrunent  organizations  involved  in 
international  exchanges.  They  expressed 
a  desire  that  the  fees  be  delayed  for  a 
number  of  reasons,  including  allowing 
time  for  the  Department  to  further 
consult  with  the  exchange  community 
on  the  matter,  and  for  integration  of  the 
Program  Designation  Branch  within  the 
Department  as  the  result  of  the 
consolidation  of  United  States 
Information  Agency  and  the  Department 
of  State.  Based  on  a  review  of  the 
comments,  the  Department  believes  that 
the  interim  final  rule,  as  published,  is 


programmatically  soimd.  The 
Department  has,  however,  also 
determined  that  additional  time  is 
needed  to  institute  an  appropriate 
collection,  recording  and  accounting 
system  within  the  new  State  Department 
environment.  The  Department, 
therefore,  has  decided  to  postpone 
indefinitely  the  effective  date  of  the  user 
fees  for  Program  Designation  services 
until  the  administrative  process  for  fees 
is  established.  This  rule  has  no  effect  on 
the  user  fee  that  is  currently  being 
charged  for  applications  for  waiver  of 
the  two-year  home-coimtry  residence 
requirement  of  section  212(e)  of  the 
Immigration  and  Nationality  Act,  as 
formerly  set  forth  in  22  CFR  514.90(b), 
and  as  now  set  forth  in  22  CFR  22.1  item 
72.  The  Department  of  State  will  make 
the  interim  final  rule  effective  at  a  later 
date  by  amending  22  CFR  22.1  to 
include  the  fees  formerly  listed  in  the 
interim  final  rule  22  CFR  514.90(b) 
published  at  64  FR  51894-51896. 

List  of  Subjects 

22  CFR  Part  22 

Fees  and  funds.  Foreign  Service, 
Passports  and  visas. 

22  CFR  Part  514 
Cultural  Exchange  Programs. 

For  the  reasons  set  forth  above, 
pursuant  to  the  Foreign  Affairs  Reform 
and  Restructiuing  Act  of  1998,  Public 
Law  105-277,  112  Stat.  2681-761.  Title 
22  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

CHAPTER  V— BROADCASTING  BOARD  OF 
GOVERNORS 

PART  514— [REMOVED] 

1.  Part  514,  consisting  of  §  514.90,  is 
removed. 

Dated:  December  29,  1999. 

William  B.  Bader. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 

Dated:  December  29, 1999. 

Susan  Andross, 

Congressional  and  External  Affairs 
Coordinator. 

Dated:  December  28, 1999. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration, 

Department  of  State. 

(FR  Doc.  99-34070  Filed  12-30-99;  11:30 

am] 

BKUNG  CODE  4710-Oe-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01 -99-206] 

Drawbridge  Operation  Regulations: 
Passaic  River,  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  NJTRO  Newark- 
Harrison  (Morristown  Line)  Bridge,  mile 
5.8.  across  the  Passaic  River  between 
Newark  and  Harrison.  New  Jersey.  This 
deviation  from  the  regulations  allows 
the  bridge  owner  to  keep  the  bridge  in 
the  closed  position  from  2  a.m.  on 
January  7.  2000,  to  2  a.m.  on  January  9, 
2000.  This  action  is  necessary  to 
facilitate  mechanical  repairs  at  the 
bridge. 

DATES:  This  deviation  is  effective 
January  7,  2000,  through  January  9, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Yee.  Project  Officer.  First  Coast  Guard 
District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
NJTRO  Newark-Harrison  (Morristown 
Line)  Bridge,  mile  5.8,  across  the  Passaic 
River  between  Newark  and  Harrison, 
New  Jersey,  has  a  vertical  clearance  of 
15  feet  at  mean  high  water,  and  20  feet 
at  mean  low  water  in  the  closed 
position.  The  bridge  owner.  New  Jersey 
Transit,  requested  a  temporary  deviation 
from  the  operating  regulations  to 
facilitate  mechanical  repairs  at  the 
bridge.  The  existing  operating 
regidations  Hsted  at  33  CFR  117.  739(g) 
require  the  bridge  to  open  on  signal,  if 
at  least  a  one-hour  advance  notice  is 
given  to  the  drawtender  at  the  Upper 
Hack  Bridge.  An  additional  half-hour 
delay  in  opening  is  permitted  if  the 
drawtender  is  not  at  the  Upper  Hack 
Bridge  and  at  the  Lower  Hack  Bridge. 
From  7:15  a.m.  to  9  a.m.  and  from  4:30 
p.m.  to  6:50  p.m.,  Monday  through 
Friday,  except  federal  holidays,  the 
draw  need  not  open  for  vessel  traffic. 

This  deviation  to  the  operating 
regulations  allows  the  owner  of  the 
NJTRO  Newark-Harrison  (Morristown 
Line)  Bridge  to  keep  the  bridge  in  the 
closed  position  from  2  a.m.  on  January 
7,  2000,  through  2  a.m.  on  January  9, 
2000.  Vessels  that  can  pass  under  the 
bridge  without  an  opening  may  do  so  at 
all  times. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due  , 
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til 


tioi 


f  om 


atth 


speed  in  order 
normal  operat 
This  deviation 
regulations  is 
117.35. 

Dated:  Decemtnl- 
R.M.  Larrabee, 

Rear  Admiral.  L'.' 
First  Coast  Guard 
IFR  Doc.  00-256 

SILLING  CODE  491(>-1M< 


40  CFR  Part  72 

[OPPTS-50635; 
RIN  2070-AB27 


return  the  bridge  to 
a.s  soon  as  possible. 

the  operating 
orized  under  33  CFR 


17,1999. 

Coast  Guard,  Commander, 
Jistrict. 
fliled  1-.3-00:  1:12  pm) 


ENVIRONMENIVVL  PROTECTION 
AGENCY 


F  RL-6055-2] 


Significant  Ne^  Uses  of  Certain 
Chemical  Substances 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


ofl 


hiih 


summary:  EPA 

significant  new 
section  5(a)(2) 
Control  Act 
substances  w 
premanufacture 
subject  to  TSCy^ 
orders  issued  b 
requires  person  i 
manufactiue,  i 
substances  for 
notify  EPA  at  1 


east 


th; 


^the 


int  mded 
ptahibi 


iUc  I 


tli 


commencing 
processing  of 
designated  by  t 
new  use.  The 
provide  EPA  w 
evaluate  the 
necessary,  to 
activity  before 
unreasonable  r 
health  or  the 
promulgating 
final  procedure  > 

DATES:  The 
March  6.  2000 
unless  EPA  recti 
or  notice  of  int(  nt 
comment  befor  ( 
rule  shall  be 
of  judicial  review 
January  19,  20CD 
If  EPA  receives 
notice  before 
someone  wishe  s 
critical  comments 
establishing  a 
the  chemical 
rule,  EPA  will 
before  the  effec  t 


promulgating 
use  rules  (SNURs)  under 
the  Toxic  Substances 
(TSpA)  for  40  chemical 
were  the  subject  of 
notices  (PMNs)  and 
section  5(e)  consent 
EPA.  Today's  action 
who  intend  to 
n  iport,  or  process  these 
significant  new  use  to 

90  days  before 
manufacturing  or 
substance  for  a  use 
is  SNUR  as  a  significant 
re  quired  notice  will 
th  the  opportunity  to 
use,  and  if 
it  or  limit  that 
occurs  to  prevent  any 
of  injury  to  human 
enlvironment.  EPA  is 
is  SNUR  using  direct 


effefctive  date  of  this  rule  is 
ithout  further  notice, 
ves  adverse  comment 

to  submit  adverse 
February  4,  2000.  This 
promulgated  for  purposes 
at  1  p.m.  (e.s.t.)  on 


adverse  comment  or 
February  4,  2000  that 
to  submit  adverse  or 
on  EPA's  action  in 
SNUR  for  one  or  more  of 
stances  subject  to  this 
■  vithdraw  the  SNUR 
ive  date  for  the 


si  bs 


substance  for  which  the  comment  or 
notice  of  intent  to  comment  is  received 
and  will  issue  a  proposed  SNUR 
providing  a  30-day  period  for  public 
comment. 

ADDRESSES:  Comments  or  notice  of 
intent  to  submit  adverse  or  critical 
comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION  "  section. 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-50635  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joe  Carra, 
Deputy  Director,  Office  of  Pollution 
Prevention  and  Toxics  (7401), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
telephone  numbers:  (202)  554-1404  and 
TDD:  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
lames  Alwood,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-435,  401  M 
St.,  SW..  Washington,  DC  20460, 
telephone  number:  (202)  260-1857;  e- 
mail  address:  alwood.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  rule.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 

Examples  of 

Potentially 

Affected 

Entities 

Chemical  man- 
ufacturers 

325 

Manufacturers, 
importers, 
processors, 
and  users  of 
chemicals 

Petroleum  and 
coal  product 
industnes 

324 

Manufacturers, 
importers, 
processors, 
and  users  of 
chemicals 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 


System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
exeunine  the  applicability  provisions  in 
40  CFR  721.5.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  You  may  also  obtain 
copies  of  the  notice  of  availability 
documents  for  the  835  (63  FR  4259, 
January  28, 1998)  (FRL-5761-7),  850  (62 
FR  16486,  April  15, 1996)  (FRL-5363-1), 
and  870  (63  FR  41845,  August  5, 1998) 
(FRL-5740-1)  series  OPPTS  harmonized 
test  guidelines  at  this  same  site.  To 
access  these  documents,  on  the  Home 
Page  select  "Laws  and  Regulations"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
The  OPPTS  harmonized  test  guidelines 
referenced  in  this  document  are 
available  on  EPA's  Internet  Home  Page 
at  http://www.epa.gov/ 

OPPTS    Harmonized/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50635.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  thrdugh 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-50635  in  the 
subject  line  on  the  first  page  of  yoiu' 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Dociunent 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099.  Waterside  Mall,  401  M  St..  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  OPPTS-50635.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
.  electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  tp  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 


identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Expleun  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternative  ways  to  improve 
the  rule. 

7.  Make  siue  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiu'e  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yoiu 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  SNUR  will  require  persons  to 
notify  EPA  at  least  90  days  before 
commencing  manufacturing,  importing, 
or  processing  a  substance  for  any 
activity  designated  by  this  SNUR  as  a 
significant  new  use.  The  supporting 
rationale  and  background  to  this  rule  are 
more  fully  set  out  in  the  preamble  to 
EPA's  first  direct  final  SNUR  published 
in  the  Federal  Register  of  April  24, 1990 
(55  FR  17376).  Consult  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procedm-es  for  the  rules 
and  on  the  basis  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 


including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufactxire,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
established  under  40  CFR  721.5. 

C.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occiuring  before  the 
effective  date  of  the  final  rule. 
Provisions  relating  to  user  fees  appear  at 
40  CFR  part  700.  Persons  subject  to  this 
SNUR  must  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(b)  and  5(d)(1),  the 
exemptions  authorized  by  TSCA  section 
5  (h)(1).  (h)(2),  (h)(3).  and  (h)(5),  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice.  EPA  may 
take  regulatory  action  under  TSCA 
section  5(e),  5(f),  6,  or  7  to  control  the 
activities  on  which  it  has  received  th^ 
SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  TSCA 
section  5(g)  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  in  support  of  the  import 
certification  appears  at  40  CFR  part  707. 

m.  Substances  Subiect  to  this  Rule 

EPA  is  establishing  significant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances 
under  40  CFR  part  721,  subpart  E.  In 
this  unit,  EPA  provides  a  brief 
description  for  each  substance, 
including  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI),  CAS  number  (if 
assigned  for  non-confidential  chemical 
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identities),  basis  for  the  action  taken  by 
EPA  in  the  TSCv  l  section  5(e)  consent 
order  or  as  a  nor  -section  5(e)  SNUR  for 
the  substance  (ii  eluding  the  statutory 
citation  and  spei  :ific  finding),  toxicity 
concern,  and  tht  CFR  citation  assigned 
in  the  regulatory  text  section  of  this 
rule.  The  specifi :  uses  which  are 
designated  as  sij  nificant  new  uses  are 
cited  in  the  regu  atory  text  section  of 
this  document  b  i  reference  to  40  CFR 
part  721,  subpar  E  where  the  significant 
new  uses  are  des  cribed  in  detail.  Certain 
new  uses,  inclut  ing  production  limits 
and  other  uses  d  ssignated  in  the  rule  are 
claimed  as  CBI.  jThe  procedure  for 
obtaining  conficiential  information  is  set 
out  in  Unit  VII.  if  this  preamble. 

Where  the  underlying  TSCA  section 
5(e)  consent  order  prohibits  the  PMN 
submitter  from  e  xceeding  a  specified 
production  limi  without  performing 
specific  tests  to  letermine  the  health  or 
environmental  affects  of  a  substance,  the 
tests  are  describ  >d  in  this  unit.  As 
explained  furthf  r  in  Unit  VI.  of  this 
preamble,  the  SI  JUR  for  such  substances 
contains  the  san  le  production  limit,  and 
exceeding  the  pi  oduction  limit  is 
defined  as  a  sigi  ificant  new  use. 
Persons  who  int  3nd  to  exceed  the 
production  limi  must  notify  the  Agency 
by  submitting  a  significant  new  use 
notice  (SNUN)  a  t  least  90  days  in 
advance.  In  add  tion,  this  unit  describes 
tests  that  are  rec  ommended  by  EPA  to 
provide  sufficie  it  information  to 
evaluate  the  suh  stance,  but  for  which  no 
production  limi  has  been  established  in 
the  TSCA  sectio  n  5(e)  consent  order. 
Descriptions  of  ecommended  tests  are 
provided  for  inf  jrmational  purposes. 

Data  on  poten  tial  exposures  or 
releases  of  the  s  ibstances,  testing  other 
than  that  specif  ed  in  the  TSCA  section 
5(e)  consent  ore  er  for  the  substances,  or 
studies  on  anah  gous  substances,  which 
may  demonstral  e  that  the  significant 
new  uses  being  reported  do  not  present 
an  um-easonablf  risk,  may  be  included 
with  significant  new  use  notification. 
Persons  submit!  ing  a  SNUN  must 
comply  with  th(  i  same  notice 
requirements  ar  d  EPA  regulatory 
procedures  as  si  ibmitters  of  PMNs,  as 
stated  in  40  CFI   721.1(c),  including 
submission  of  t(  st  data  on  health  and 
environmental  (  ffects  as  described  in  40 
CFR  720.50. 

EPA  is  not  pi:  blishing  SNURs  for 
PMNs  P-97-99   .  P-97-342/343/344,  P- 
97-727/728/73(  /731/732/904.  P-98- 
123.  P-98-325,  P-98-359,  P-98-700/ 
701.  and  P-98-  ^96.  which  are  subject  to 
a  final  TSCA  se  :tion  5(e)  consent  order. 
The  TSCA  secti  an  5(e)  consent  orders 
for  these  substa  ices  are  derived  from  an 
exposure  findir  g  based  solely  on 
substantial  pro(  uction  volume  and 


significant  or  substantial  human 
exposure  and/or  release  to  the 
environment  of  substantial  quemtities. 
For  these  cases  there  were  limited  or  no 
toxicity  data  available  for  the  PMN 
substances.  In  such  cases,  EPA  regulates 
the  new  chemical  substances  under 
TSCA  section  5(e)  by  requiring  certain 
toxicity  tests.  For  instance,  chemical 
substances  with  potentially  substantial 
releases  to  surface  waters  would  be 
subject  to  toxicity  testing  of  aquatic 
organisms  and  chemicals  with 
potentially  substantial  human  exposures 
would  be  subject  to  health  effects  testing 
for  mutagenicity,  acute  effects,  and 
subchronic  effects.  However,  for  these 
substances,  the  short-term  toxicity 
testing  required  by  the  TSCA  section 
5(e)  consent  order  is  usually  completed 
within  1  to  2  years  of  notice  of 
commencement.  EPA's  experience  with 
exposure-based  SNURs  requiring  short- 
term  testing  is  that  the  SNUR  is  often 
revoked  within  1  to  2  years  when  the 
test  results  are  received.  Rather  than 
issue  and  revoke  SNURs  in  such  a  short 
span  of  time,  EPA  will  defer  publication 
of  exposure-based  SNURs  until  either  a 
notice  of  commencement  (NOC)  or  data 
demonstrating  risk  are  received  unless 
the  toxicity  testing  required  is  long- 
term.  EPA  is  issuing  this  explanation 
and  notification  as  required  in  40  CFR 
721.160(a)(2)  as  it  has  determined  that 
SNURs  are  not  needed  at  this  time  for 
these  substances  which  are  subject  to  a 
final  section  5(e)  consent  order  under 
TSCA. 

PMN  Number  P-90-1527 

Chemical  name:  (generic)  Halogenated 
benzyl  ester  acrylate. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  July  20, 1998. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  human  health  and  the 
environment. 

Toxicity  concern:  The  PMN  substance 
has  been  shown  to  cause  kidney  and 
blood  effects  in  test  animals.  Also, 
similar  chemicals  have  been  shown  to 
form  dibenzodioxins  and  dibenzofurans 
when  incinerated  under  combustion 
conditions  of  municipal  incinerators. 
Recommended  testing:  A  90-day 
subchronic  oral  study  in  rats  (40CFR 
798.2650  or  OPPTS  870.3100  test 
guideline)  is  required  to  help 
characterize  systemic  effects  observed  in 
shorter  term  testing.  An  incineration 
simulation  study  is  required  to  help 
characterize  the  potential  for  the 
formation  of  dibenzodioxins  or 


dibenzofurans  when  plastics  or  resins 
containing  the  PMN  substance  are 
incinerated.  The  consent  order  contains 
two  production  volume  limits.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  first  production  volume  limit 
without  performing  the  90-day 
subchronic  oral  study.  The  PMN 
submitter  has  also  agreed  not  to  exceed 
the  second  higher  production  volume 
limit  without  performing  an 
incineration  simulation  test. 
CFR  citation:  40  CFR  721.329. 

PMN  Numbers  P-94-€97  through  P- 
94-895 

Chemical  name:  (generic)  Fatty  acids 
Ci2-i«.  Ci8  unsaturated,  C12-18  alkyl 
esters. 

CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  October  6,  1994. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(Il) 
of  TSCA  based  on  a  finding  that  these 
substances  are  expected  to  be  produced 
in  substantial  quantities,  there  may  be 
significant  or  substantial  human 
exposure  to  the  substances,  and  the 
substances  may  enter  the  enviromnent 
in  substantial  quantities. 
Recommended  testing:  EPA  has 
determined  that  a  28-day  oral  toxicity 
study  in  rats  (Organization  for  Economic 
Cooperation  and  Development  (OECD) 
guideline  no.  407)  that  includes  a 
neurotoxicity  functional  observational 
battery  (National  Technical  Information 
Service  (NTIS):  PB  91-154617)  for  all 
test  doses  with  the  highest  dose  set  at 
1,000  milligram/kilogram  (mg/kg),  and 
for  the  highest  test  dose  group  only, 
histopathologic  examination  shall  be 
extended  to  include  testes/ovaries  and 
lungs,  and  an  oral  developmental 
toxicity  study  in  one  species  (40  CFR 
798.4900  or  OPPTS  870.3700  test 
guideline)  would  help  to  characterize 
the  health  effects  of  the  substances.  EPA 
has  determined  that  a  "modified 
Semicontinuous  Activated  Sludge 
(SCAS)  test"  (OPPTS  835.3210  test 
guideline)  and  a  ready  biodegradation 
study  (OPPTS  835.3110  test  guideline) 
would  help  to  characterize  the 
environmental  effects  of  the  substances. 
The  PMN  submitter  has  agreed  not  to 
exceed  the  production  volume  limit 
without  performing  the  toxicity  studies 
using  P-94-697  and  the  biodegradation 
studies  using  P-94-697. 
CFR  citation:  40  CFR  721.3025. 

PMN  Number  P-95-169 

Chemical  name:  Morpholine,  4-(l-oxo- 

2-propenyl)-. 

CAS  number:  5117-12-4. 
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Effective  date  of  section  5(e)  consent 
order:  November  27,  1998. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l){A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  health  and  the 
environment. 

Toxicity  concern:  Structurally  similar 
chemicals  have  been  shown  to  cause 
heritable  mutagenicity,  carcinogenicity, 
neurotoxicity,  reproductive  toxicity, 
developmental  toxicity,  and  systemic 
toxicity  in  test  animals  and  chronic 
aquatic  toxicity  in  aquatic  organisms. 
Recommended  testing:  The  consent 
order  contains  four  production  volume 
limits.  The  PMN  submitter  has  agreed 
not  to  exceed  the  first  production 
volume  limit  without  performing  an 
OECD  guideline  no.  422  study  extended 
to  90  days  with  observations  for  motor 
activity  and  neuropathology  (NTIS: 
PB91-154617)  within  1  year  from  the 
commencement  of  commercial 
manufacture  or  import  to  address  the 
systemic,  developmental,  and 
neurotoxic  effects.  The  PMN  submitter 
has  also  agreed  not  to  exceed  the  second 
higher  production  volume  limit  without 
performing  a  rodent  dominant  lethal 
assay  (40  CFR  798.5450  or  OPPTS 
870.5450  test  guideline)  14  weeks  before 
manufacturing  or  importing  1,300,000 
kilograms  of  the  PMN  substance.  If  the 
rodent  dominant  lethal  assay  is  positive, 
the  PMN  submitter  has  also  agreed  not 
to  exceed  the  third  higher  production 
volume  limit  without  performing  a 
rodent  heritable  translocation  test  (40 
CFR  798.5460  or  OPPTS  870.5460  test 
guideline)  which  would  be  the 
appropriate  follow-up  test  and  it  must 
be  submitted  to  EPA  14  weeks  before 
manufacturing  or  importing  1 ,600,000 
kilograms  of  the  PMN  substance  or  1 
year  after  the  submission  of  the  rodent 
dominant  lethal  assay  to  EPA, 
whichever  comes  later  to  help 
characterize  the  heritable  mutagenic 
effects.  The  PMN  submitter  has  also 
agreed  not  to  exceed  the  fourth  higher 
production  volume  limit  without 
performing  a  2-year,  two-species  oral 
carcinogenicity  test  (40  CFR  798.3300  or 
OPPTS  870.4200  test  guideline)  in  rats 
and  mice  14  weeks  before 
manufacturing  or  importing  an 
additional  4,000,000  kilograms  of  the 
PMN  substance  (a  total  of  5,500,000 
kilograms)  or  5  years  after  the 
commencement  of  commercial 
manufacture,  whichever  comes  later  to 
help  characterize  the  carcinogenic 
effects. 

The  following  additional  information 
would  be  required  to  evaluate  the 
environmental  effects  which  may  be 


caused  by  the  PMN  substance:  daphnid 
chronic  toxicity  study  (40  CFR  797.1330 
or  OPPTS  850.1300  test  guideline 
(public  draft)),  a  fish  early  life  stage 
toxicity  (40  CFR  797.1600  or  OPPTS 
•850.1400  test  guideline  (public  draft)), 
and  a  semi-continuous  activated  sludge 
study  (OPPTS  835.3210  test  guideline). 
The  order  does  not  require  submission 
of  the  above  information  at  any 
specified  time  or  production  volume. 
However,  the  order's  restrictions  on 
manufacture,  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  PMN  substance  will 
remain  in  effect  until  the  order  is 
modified  or  revoked  by  EPA  based  on 
submission  of  that  or  other  relevant 
'  information. 
CFR  citation:  40  CFR  721.5185. 

PMN  Numbers  P-95-1400  and  P-95- 
1410 

Chemical  names:  (generic)  (P-95-1400) 
Perfluorinatedalkyl  polyhydroxysilane ; 
and  (P-95-1410)  Perfluorinatedalkyl 
polyalkoxysilane. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  May  15, 1998. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injmy  to  hiunan  health. 
Toxicity  concern:  Based  on  submitted 
acute  inhalation  toxicity  data  with  10 
percent  formulations  of  PMN  P-95- 
1400  containing  hexadecyltrimethyl 
ammonium  chloride,  and  sodium 
dodecylbenzene  sulfonate  as 
emulsifiers,  P-95-1400  has  been  shown 
to  cause  death  in  test  animals  at 
concentrations  as  low  as  61  milligrams 
per  cubic  meter. 
Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
inhalation  study  in  rats  (40  CFR 
799.9346  or  OPPTS  870.3465  test 
guideline)  would  help  to  characterize  a 
lethality  risk  to  consumers  exposed  via 
inhalation  during  use  of  these  PMN 
substances. 

CFR  citations:  40  CFR  721.9508  (P-95- 
1400);  40  CFR  721.9509  (P-95-1410). 

PMN  Number  P-97-482 

Chemical  name:  Fatty  acids,  Cio-u  - 
branched,  vinyl  esters. 
CAS  number:  184785-38^. 
Effective  date  of  section  5(e)  consent 
order.July  31,  1998. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 


risk  of  injur}'  to  human  health  and  the 
environment. 

Toxicity  concern:  Structurally  similar 
chemicals  have  been  shown  to  cause 
developmental  and  reproductive 
toxicity,  neurotoxicity  and  cancer  in  test 
animals,  and  chronic  toxicity  to  aquatic 
organisms. 

Recommended  testing:  A  metabolic 
hydrolysis  test  on  both  the  PMN 
substance  and  the  structural  analogue 
vinyl  acetate,  as  well  as  a  90-day  oral 
subchronic  neurotoxicity  testing  in  rats 
(OPPTS  870.3150  test  guideline),  with 
certain  adjuncts  to  address  reproductive 
toxicity  concerns,  will  help  the  Agency 
to  characterize  the  human  health  effects 
of  the  PMN  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  these  studies.  The  PMN 
submitter  has  submitted  testing  on  the 
PMN  substance  to  characterize 
environmental  toxicity  concerns. 
CFR  citation:  40  CFR  721.9965. 

PMN  Number  P-97-635 

Chemical  name:  Boric  acid  (H3B03), 
mixed  esters  with  polyethylene  glycol 
mono-Bu  ether  and  polyethylene  glycol 
mono  Me  ether. 
CAS  number:  183290-62-2. 
Basis  for  action:  This  PMN  substance 
will  be  used  as  a  co,mponent  of  a  brake 
fluid  formulation.  EPA  has  identified 
health  concerns  for  reproductive  and 
blood  toxicity  based  on  data  on 
structurally  similar  borons.  Since 
significant  worker  exposure  is  unlikely 
when  workers  wear  impervious  gloves, 
as  described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
processing  and  use  of  the  substance  may 
present  an  urueasonable  risk.  EPA  has 
determined,  however,  that  manufacture, 
process,  or  use  of  the  substance  without 
dermal  protection  may  result  in  serious 
chronic  and  developmental  effects. 
Also,  based  on  analogy  to  boron,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  300  parts  per  billion  (ppb)  of 
the  PMN  substance  in  surface  waters. 
Since  environmental  releases  are  not 
expected  to  exceed  300  ppb  as  described 
in  the  PMN,  EPA  has  not  determined 
that  the  proposed  processing  and  use  of 
the  substance  may  present  an 
iuu"easonable  risk.  EPA  has  determined, 
however,  that  any  release  of  the  PMN 
substance  to  surface  water  above  300 
ppb  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at  §  721.170 
(b)(3)(ii)  and  (b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  the  OECD  reproductive 
toxicity  screen  in  rats  (OECD  guideline 
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no.  421)  with  spitcial  attention  to 
hematology  woujd  help  to  characterize 
the  human  health  effects.  If  this  screen 
is  positive  for  reproductive  toxicity,  a 
reproductive  fertility  study  in  rats  (40 
CFR  799.9380)  ii  recommended.  In 
addition,  the  following  acute  aquatic 
toxicity  tests:  algal  (40  CFR  797.1050  or 
OPPTS  850.5400  test  g\iideline  (public 
draft));  daphnid  (40  CFR  797.1300  or 
OPPTS  850.1010  test  guideline 
(public));  and  fiii  (40  CFR  797.1400  or 
OPPTS  850.1073  test  guideline  (public 


draft))  would  he 


environmental  effects  of  the  PMN 
substances. 


CFR  citation:  40 


CFR  721.1729. 
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guideline  (public  draft));  daphnid  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft));  and  fish  (40 
CFR  797.1400  or  OPPTS  850.1075  test 
guideline  (public  draft)). 
CFR  citation:  40  CFR  721.1730. 

PMN  Numt)er  P-97-637 

Chemical  name:  Poly(oxy-l,2- 
ethanediyl),  a-methyl-(o-  hydroxy,  ester 
with  boric  acid  (H3B03). 
CAS  number:  106008-94-0. 
Basis  for  action:  This  PMN  substance 
will  be  used  as  a  component  of  a  brake 
fluid  formulation.  EPA  has  identified 
health  concerns  for  reproductive  and 
blood  toxicity  based  on  data  on 
structurally  similar  borons.  Since 
significant  worker  exposure  is  unlikely 
when  workers  wear  impervious  gloves, 
as  described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
processing  and  use  of  the  substance  may 
present  an  unreasonable  risk.  EPA  has 
determined,  however,  that  manufacture, 
process,  or  use  of  the  substance  without 
dermal  protection  may  result  in  serious 
chronic  and  developmental  effects. 
Also,  based  on  analogy  to  boron,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occin  at  a  concentration 
as  low  as  300  ppb  of  the  PMN  substance 
in  surface  waters.  Since  environmental 
releases  cire  not  expected  to  exceed  300 
ppb  as  described  in  the  PMN,  EPA  has 
not  determined  that  the  proposed 
processing  and  use  of  the  substance  may 
present  an  unreasonable  risk.  EPA  has 
determined,  however,  that  any  release  of 
the  PMN  substance  to  surface  water 
above  300  ppb  may  cause  significant 
adverse  environmental  effects.  Based  on 
this  information,  the  PMN  substance 
meets  the  concern  criteria  at  §  721.170 
(b)(3)(ii)  and  (b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  the  OECD  reproductive 
toxicity  screen  in  rats  (OECD  guideline 
no.  421)  with  special  attention  to 
hematology  would  help  to  characterize 
the  human  health  effects.  If  this  screen 
is  positive  for  reproductive  toxicity,  a 
reproductive  fertility  study  in  rats  (40 
CFR  799.9380)  is  recommended.  In 
addition,  the  following  acute  aquatic 
toxicity  tests  would  help  to  characterize 
the  environmental  effects:  algal  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft));  daphnid  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft));  and  fish  (40 
CFR  797.1400  or  OPPTS  850.1075  test 
guideline  (public  draft)). 
CFR  citation:  40  CFR  721.1731. 

PMN  Number  P-97-€48 

Chemical  name:  Benzeneamine,  3,5- 

Difluoro-. 

CAS  number:  372-39-4. 


Effective  date  of  section  5(e)  consent 
order.  May  15, 1998. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  the  environment,  and 
that  there  may  be  significant  or 
substantial  human  exposure  to  the  PMN 
substaince. 

Toxicity  concern:  Based  on  test  data 
submitted  with  the  PMN  and  data  on 
structurally  analogous  chemicals 
(primarily  aniline),  the  substance  may 
cause  neurotoxicity,  mutagenicity, 
carcinogenicity,  maternal  and 
developmental  toxicity,  and  blood 
effects  to  workers  via  both  inhalation 
and  dermal  exposure.  The  substance  has 
been  shown  to  be  acutely  toxic  and 
neinotoxic  in  test  animals. 
Recommended  testing:  EPA  has 
determined  that  a  combined  repeated 
dose  90-day  study  via  oral  route  in  rats 
with  histopathology  (OECD  Testing 
Protocol  guideline  no.  422),  an  in  vitro 
mouse  lymphoma  test  (40  CFR 
799.9530),  and  an  in  vivo  micronucleus 
test  (40  CFR  799.9539)  would  help  to 
characterize  the  human  health  effects  of 
the  PMN  substance.  The  PMN  submitter 
has  agreed  not  to  exceed  the  production 
volume  limit  in  the  consent  order 
without  performing  these  tests.  A  2-year 
oral  carcinogenicity  study  in  rats  (40 
CFR  799.9420)  would  also  help  to 
characterize  the  human  health  effects  of 
the  PMN  substance.  In  addition,  the 
following  acute  aquatic  toxicity  tests 
would  help  to  characterize  the 
environmental  effects:  algal  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft));  fish  (40  CFR 
797.1400  or  OPPTS  850.1075  test 
guideline  (public  draft));  and  daphnid 
(40  CFR  797.1300  or  OPPTS  850.1010 
test  guideline  (public  draft)). 
CFR  citation:  40  CFR  721.1055. 

PMN  Numlier  P-97-649 

Chemical  name: 
Hydrazinecarboxamide,  iy-(3,5- 
difluorophenyl-). 
CAS  number:  167412-23-9. 
Effective  date  of  section  5(e)  consent 
order:  May  15, 1998. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(1)(A)  (ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  human  health. 
Toxicity  concern:  Based  on  test  data 
submitted  with  the  PMN  and  data  on 
structurally  analogous  chemicals 
(primarily  aniline),  the  substance  may 
cause  neurotoxicity,  mutagenicity, 
carcinogenicity,  maternal  and 


Federal  Register / Vol.  65,  No.  3 /Wednesday.  January  5.  2000 /Rules  and  Regulations  359 


developmental  toxicity,  and  blood 
effects  to  workers  via  inhalation 
exposure  and  via  dermal  exposure  when 
in  a  solvent. 

Recommended  testing:  EPA  has 
determined  that  a  combined  repeated 
dose  90-day  study  via  oral  route  in  rats 
with  histopathology  (OECD  Testing 
Protocol  guideline  no.  422)  and  an  in 
vivo  micronucleus  test  (40  CFR 
799.9539)  would  help  to  characterize 
the  human  health  effects  of  the  PMN 
substance.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
volume  limit  in  the  consent  order 
without  performing  these  tests. 
CFR  citation:  40  CFR  721.4265. 

PMN  Number  P-97-661 

Chemical  name:  (generic)  Alkyl 
substituted  aromatic  glycidyl  ether. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent    ^ 
order  August  10,  1998. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  hased  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  human  health  and  the 
environment. 

Toxicity  concern:  Based  on  data  on 
structurally  analogous  epoxide 
chemicals,  the  substance  may  cause  skin 
irritation,  developmental  toxicity,  male 
reproductive  toxicity,  mutagenicity, 
carcinogenicity,  liver  and  kidney  \ 
toxicity  and  environmental  toxicity. 
Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
oral  study  in  rats  (40  CFR  798.2650  or 
OPPTS  870.3100  test  guideline)  is 
required  to  help  characterize  the  human 
health  effects  of  the  substance.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  volume  limit  in  the 
consent  order  without  performing  this 
test.  A  2-year,  two-species  oral 
carcinogencity  studv  (40  CFR  799.4200 
or  OPPTS  870.4200 "test  guideline)  is 
also  recommended  to  help  characterize 
the  human  health  effects  of  the  PMN 
substance.  In  addition,  the  following 
aquati«  toxicity  test  would  help  to 
characterize  the  environmental  effects: 
acute  algal  (40  CFR  797.1050  or  OPPTS 
850.5400  test  guideline  (public  draft)); 
chronic  fish  (40  CFR  797.1600  or  OPPTS 
850.1400  test  guideline  (public  draft)); 
and  chronic  daphnid  (40  CFR  797.133.0 
or  OPPTS  850.1300  test  guideline 
(public  draft))  would  help  to 
characterize  tlje  environmental  effects  of 
the  substance. 
CFR  citation:  40  CFR  721.3845. 

PMN  Number  P-98-105 

Chemical  name:  (generic)  Cycloaliphatic 
epoxy  resin. 


CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  August  7, 1998. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  human  health. 
Toxicity  concern:  Structurally  similar 
epoxides  have  been  shown  to  cause 
mutagenicity,  carcinogenicity,  male 
reproductive  toxicity,  lung  toxicity,  and 
skin  and  lung  sensitization  in  test 
animals. 

Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
oral  toxicity  test  in  rats  (40  CFR 
798.2650  or  OPPTS  870.3100  test 
guideline)  and  a  chronic/carcinogenicity 
oral  study  in  rats  (40  CFR  798.3320) 
would  help  to  characterize  the  health 
effects  of  the  PMN  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  the  90-day  test. 
CFR  citation:  40  CFR  721.2755 

PMN  Number  P-98-1 50 

Chemical  name:  Poly(oxy(methyl-l,2- 
ethanediyl)],a-(l-oxo-2-propenyl)-(0- 
[(tetrahydro-2furanyl)methoxy]-. 
CAS  number:  149303-87-7. 
Effective  date  of  section  5(e)  consent 
order:  July  13,  1998. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  the  environment. 
Toxicity  concern:  Based  on  structural 
analogy  to  acrylates/methacrylates,  EPA 
expects  toxicity  to  aquatic  organisms  to 
occur  at  a  concentration  as  low  as  1  ppb 
when  the  average  number  of  moles  of 
the  propoxy  group  is  12-14,  as  low  as  20 
ppb  when  the  average  number  of  moles 
of  the  propoxy  group  is  5,  and  as  low 
as  40  ppb  when  the  average  number  of 
moles  of  the  propoxy  group  is  equal  to 
2. 

Recommended  testing:  EPA  has 
determined  that  the  results  of  the 
following  acute  aquatic  toxicity  tests: 
algal  (40  CFR  797.1050  or  OPPTS 
850.5400  test  guideline  (public  draft)); 
daphnid  (40  CFR  797.1300  or  OPPTS 
850.1010  test  guideline  (public  draft)); 
and  fish  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)) 
would  help  to  characterize  possible 
environmental  effects  of  the  substance 
when  the  average  number  of  moles  of 
the  propoxy  group  is  between  5  and  14. 
CFR  citation:  40  CFR  721.3310. 

PMN  Numbers  P-98-31 5/31 6/31 7/31 8 

Chemical  names:  (P-98-31 5) 
Bicyclo[2.2.1]hept-2-ene.  5-butyl-;  (P- 


98-316)  Bicyclo[2.2.1]hept-2-ene,  5- 
hexyl-;  (P-98-317)  Bicyclo[2.2.1]hept-2- 
ene,  5-octyl-;  (P-98-318) 
Bicyclo[2.2.1|hept-2-ene.  5-decyl-. 
CAS  numbers:  22094-81-1,  22094-83- 
3,  22094-84-4.  and  22094-85-5. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  monomers  for  specialty 
polymers.  Based  on  structural  analogy 
to  neutral  organics,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  1  ppb. 
Since  significant  envirorunental 
exposure  is  unlikely  as  the  substances 
are  not  released  to  surface  waters,  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substances  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substances  resulting  in  releases  to 
surface  waters  may  cause  significant 
adverse  environmental  effects.  Based  on 
this  information  the  PMN  substances 
meet  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substances. 

CFR  citations:  40  CFR  721.4105  (P-98- 
315);  40  CFR  721.4106  (P-98-316);  40 
CFR  721.4107  (P-98-317);  40  CFR 
721.4108  (P-98-318). 

PMN  Number  P-98-400 

Chemical  name:  Amines,  Ci^  u-tert- 
alkyl,  sulfonates. 
CAS  number:  197527-19-8. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  extreme  pressure 
lubricant  additive  in  metalworking 
fluids.  Based  on  structural  analogy  to 
aliphatic  amines,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely  as  the  substance  is  not  released 
to  surface  waters,  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
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substance. 

CFR  citation:  40|CFR  721.644. 


PMN  Number  P -98-475 


Chemical  name. 


l,3.5-triazin-2-y 


CAS  number  U  0850-95-7. 


Effective  date  oj 


1 3sting:  EPA  has 
a  fish  acute  toxicity 
1400  or  OPPTS 
eline  (public  draft)),  a 
toxicity  study  (40  CFR 
850.1010  test 
draft)),  and  an  algal 
stiidy  (40  CFR  797.1050  or 
test  guideline  (public 
p  to  characterize  the 
dffects  of  the  PMN 


Benzenesulfonic  acid. 


2,2'-[(lE)-l,2-  et  lenediyll  bisl5-[[4- 

(methylamino)-!  -[[4- 

[{methylamino)<  arbonyllphenyUamino] 


|cunino]-,disodium  salt. 


section  5(e)  consent 


order  June  27.1  998. 
Basis  for  sectioi  5(e)  consent  order  The 
order  was  issue(  I  under  section 
5(e)(l){A)(i)  and  section  5(e)(l)(A)(ii)(I). 
and  section  5(e)  l)(A)(ii)  of  TSCA  based 
on  a  finding  tha  this  substance  may 
present  an  unrei  isonable  risk  of  injury  to 
human  health,  t  lat  the  PMN  substance 
will  be  produce  1  in  substantial 
quantities,  and  I  here  may  be  significant 
or  substantial  hi  iman  exposure  to  the 
substance. 

Toxicity  concer,  \:  Test  data  on 
structurally  sim  lar  chemicals  have  been 
shown  to  cause  reproductive  and 
developmental  i  (ffects  in  test  animals. 
Recommended  esting:  EPA  has 
determined  thai  an  oral  developmental 
toxicity  test  in  r  ibbits  (40  CFR 
799.9370)  woul  1  help  to  characterize 
the  human  heal  h  effects.  The  PMN 
submitter  has  a)  reed  not  to  exceed  the 
production  voli  me  limit  without 
performing  this  test. 
CFR  citation:  4t  CFR  721.9785. 

PMN  Number  P  -98-604 

Chemical  name  (generic)  Modified 
magnesium  sili(  :ate  polymer. 
CAS  number:  N  at  available. 

This  PMN  substance 

in  additive  in  a  polymer. 
EPA  has  identif  ed  health  concerns  for 
lung  toxicity/fiirosis  and  cancer  based 
on  data  on  stru<  turally  similar 
compounds.  Sii  ice  significant  inhalation 

kely  because  there  is  no 
inhalation  expc  sures  for  the  uses 
described  in  th(  PMN.  EPA  has  not 
i  the  proposed 

processing,  and  use  of 
the  substance  n  ay  present  an 
unreasonable  ri  sk.  EPA  has  determined, 
however,  that  o  ther  uses  of  the 
substance  in  a  j  lowdered  form  may 


Basis  for  action 
will  be  used  as 


determined  tha 
manufacturing 


cause  serious  chronic  effects.  Based  on 
this  information,  the  PMN  substance 
meets  the  concern  criteria  at  §  721.170 
(b)(l)(i)(C)  and  (b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
inhalation  toxicity  test  (40  CFR 
798.2450)  and  a  2-year,  two-species 
inhalation  carcinogenicity  study  (40 
CFR  799.9420)  would  help  to 
characterize  the  human  health  effects. 
CFR  citation:  40  CFR  721.9513. 

PMN  Number  P-98-645 

Chemical  name:  (generic)  Substituted 
perfluoroalkyl  sulfonamide. 
CAS  number  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  polymer  additive. 
Based  on  structural  analogy  to  nonionic 
surfactants,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occiu 
at  a  concentration  as  low  as  4  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposiu-e  is 
unlikely  as  the  substance  is  not  released 
to  surface  waters,  as  described  in  the 
PMN.  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPAiias  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.9573. 

PMN  Number  P-98-679 

Chemical  name:  (generic) 
Alkylbenzenesulfonic  acid. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  extreme  pressure 
lubricant  additive  in  metalworking 
fluids.  Based  on  structural  analogy  to 
aliphatic  amines,  EPA  is  concerned  that 
toxicity'  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  2  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely  as  the  substance  is  not  released 
to  surface  waters,  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing. 


and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.1655. 

PMN  Number  P-98-716 

Chemical  name:  Benzenesulfonic  acid, 
2,2'-(l,2-ethenediyl)bis[5-[[4- 
[bis(2hydroxypropyl)amino]-6-[(3- 
sulfophenyl)amino]-l,3,5-triazin-2- 
yllamino]-,  disodium  salt,  compd.  with 
2,2',2"-nitrilotris(ethanol]  (1:2); 
Benzenesulfonic  acid,  5-([4-[bis(2- 
hydroxyethyl)amino]-6-[(3- 
sulfophenyl)aminol-l,3,5-triazin-2- 
yllamino]-2-(2-[4-([4-[bis(2- 
hydroxypropyl)amino]-6-[(3- 
sulfophenyl)amino]-l,3,5-triazin-2- 
yl]amino]-2-sulfophenyl]ethenyl)- 
disodium  salt-,  compd.with  2,2', 2"- 
nitrilotris[ethanol]  (1:2). 
CAS  numbers:  198716-46-0  and 
198716-48-2. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  a  textile  whitening 
agent.  Based  on  toxicity  data  for 
structurally  similar  substances,  EPA  has 
identified  health  concerns  for 
developmental  toxicity.  Since 
significant  worker  exposure  is  unlikely 
because  it  would  not  be  manufactured, 
processed,  or  used  as  a  powder  or  solid, 
EPA  has  not  determined  that 
manufacturing,  processing,  or  use  of  the 
substance  as  described  in  the  PMN  may 
present  an  unreasonable  risk.  EPA  has 
determined,  however,  that 
manufacturing,  processing,  or  use  of  the 
substance  as  a  solid  or  powder  may 
cause  serious  developmentally  toxic 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(3)(ii)  . 
Recommended  testing:  EPA  has 
determined  that  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
would  help  to  characterize  the  human 
heahh  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.9790. 
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PMN  Number  P-98-718 

Chemical  name:  (generic)  Mixed  alkyl 
phenolic  novolak  resin. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  suhstance 
will  be  used  as  a  raw  material  in  the 
manufacture  of  photoresist.  Based  on 
structural  analogy  to  polyphenols,  EPA 
is  concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  4  ppb  of  the  PMN  substance 
in  siuface  waters.  Since  significant 
environmental  exposure  is  unlikely  as 
the  substance  is  not  released  to  surface 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
luueasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guidefine  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.5380. 

PMN  Number  P-98-725 

Chemical  name:  Amides,  tall-oil  fatty, 
N-(2-[2-hydroxyethyl)amino]ethyl], 
reaction  products  with  sulfur  dioxide; 
Fatty  acids,  tall-oil,  reaction  products 
with  1-piperazineethanamine  and  sulfur 
dioxide;  and  Fatty  acids,  tall-oil  reaction 
products  with  sulfur  dioxide  and 
triethylenetetramine. 
CAS  numbers:  202483-48-5,  203809- 
20-5,  and  204401-83-2. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  corrosion  inhibitor  for 
oil  and  gas  production  and  pipelines. 
Based  on  structiual  analogy  to 
amphoteric  surfactants,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  4  ppb  of  the  PMN  substance 
in  siu^ace  waters.  Since  significant 
environmental  exposiure  is  imlikely  as 
the  substance  is  not  released  to  siuiace 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 


substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.9672. 

PMN  Number  P-98-774 

Chemical  name:  (generic) 
Benzenesulfonic  acid,  2,2'-(l,2- 
ethenediyl)bis[(4,6-dichloro-l,3,5- 
triazin-2-yl)amino]-,  disodium  salt; 
substituted  with  dialkyl  amines. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  chemical  intermediate. 
Based  on  toxicity  data  on  structiually 
similar  substances,  EPA  has  identified 
health  concerns  for  developmental 
toxicity.  Since  significant  worker 
exposure  is  unlikely  because  it  would 
not  be  manufactured,  processed,  or  used 
as  a  powder,  EPA  has  not  determined 
that  manufacturing,  processing,  or  use 
of  the  substance  as  described  in  the 
PMN  may  present  an  unreasonable  risk. 
EPA  has  determined,  however,  that 
manufactxuing,  processing,  or  use  of  the 
substance  as  a  powder  may  cause 
serious  developmentally  toxic  effects. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
§721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
would  help  to  characterize  the  human 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.9795. 

PMN  Number  P-9e-807 

Chemical  name:  (generic)  Alkoxylated 
acrylate  polymer. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  formulation 
component  for  Ultra  Violet  (UV)  ciu^ble 
photo  polymer,  a  formulation 
component  for  UV  curable  coatings  and 
a  chemical  intermediate.  Based  on  an 
analogy  to  acrylates,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  10 
ppb  of  the  PMN  substance  in  surface 
waters.  Since  significant  environmental 


exposure  is  unlikely  as  the  substance  is 
not  released  to  surface  waters  resulting 
in  concentrations  greater  than  10  ppb,  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  greater  than  10  ppb  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.324. 

PMN  Numbers  P-9fr-843  and  P-86-65 

Chemical  name:  (generic)  Phenyl,  alkyl, 
hydroxyalkyl  substituted  imidazole. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  curing  agent  in  the 
manufacture  of  liquid  epoxy  adhesive. 
EPA  has  a  concern  for  neurotoxicity 
based  on  structural  analogy  to 
methylimidiazoles  and  a  concern  for 
irritation  to  mucous  membranes  and 
eyes  based  on  structural  analogy  to 
imidazole.  Since  significant  worker 
exposure  is  vmlikely  when  workers  wear 
respiratory  equipment,  as  described  in 
the  PMN,  EPA  has  not  determined  that 
the  proposed  manufacturing, 
processing,  and  use  of  the  substance 
may  present  an  unreasonable  risk.  EPA 
has  determined,  however,  that  use  of  the 
substance  without  respiratory  protection 
could  result  in  exposiu^s  that  may 
cause  serious  chronic  effects. 
Additionally,  based  on  analogy  to 
aliphatic  amines,  EPA  is  also  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  9  ppb 
of  the  PMN  substance  in  surface  waters. 
Since  significant  enviroiunental 
exposure  is  unlikely  as  the  substance  is 
not  released  to  surface  waters,  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufactiuing,  processing,  and  use  of 
the  substance  may  present  an 
uiueasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  siuface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
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lung  toxicity/fibrosis  and  cancer  based 
on  data  on  structurally  similar 
compounds.  Since  significant  worker 
exposure  is  unlikely  when  the  substance 
is  processed  and  used  as  described  in 
the  PMN,  EPA  has  not  determined  that 
the  proposed  manufacturing, 
processing,  and  use  of  the  substance 
may  present  an  unreasonable  risk.  EPA 
has  determined,  however,  that  domestic 
manfacture  of  the  substance  could  result 
in  exposures  which  may  cause  serious 
chronic  effects.  Based  on  this 
information,  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(l)(i)(C). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
inhalation  toxicity  test  (40  CFR 
798.2450  or  OPPTS  870.3465  test 
guideline)  and  a  2-year,  two-species 
inhalation  carcinogenicity  study  (40 
CFR  798.3300  or  OPPTS  870.4200  test 
guideline)  would  help  to  characterize 
the  human  health  effects. 
CFR  citation:  40  CFR  721.9810. 

PMN  Numbers  P-98-1 046/1 047 

Chemical  name:  (generic)  Fluoroalkyl 
diester. 

CAS  number:  Not  available. 
Basis  for  action:  These  PMN  substances 
will  be  used  as  site  limited 
intermediates  in  the  production  of  a 
fluorinated  compound.  Based  on 
structural  analogy  to  esters,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  200  ppb  of  the  PMN 
substances  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely  as  the  substances  are  not 
released  to  surface  waters,  as  described 
in  the  PMN.  EPA  has  not  determined 
that  the  proposed  manufacturing, 
processing,  and  use  of  the  substances 
may  present  an  unreasonable  risk.  EPA 
has  determined,  however,  that  other 
uses  of  the  substances  resulting  in 
releases  to  surface  waters  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substances  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substances. 
CFR  citation:  40  CFR  721.2385. 


PMN  Number  P-98-1 048 

Chemical  name:  3-furancarboxaldehyde, 
tetrahydro-. 

CAS  number:  79710-86-4. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  chemical  intermediate. 
Based  on  toxicity  data  on  structurally 
similar  substances,  EPA  has  identified 
health  concerns  for  immunotoxicity, 
carcinogenicity,  neurotoxicity,  male 
reproductive  toxicity,  and  corrosion  to 
eyes,  lung,  and  mucous  membranes. 
Since  significant  worker  exposure  is 
unlikely  when  the  substance  is 
manufactured,  processed,  and  used  as 
an  intermediate  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substance  other 
than  as  intermediate  could  result  in 
exposures  which  may  cause  serious 
chronic  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at  §  721.170 
(b)(3)(ii)  and  (b)(l)(il(C). 
Recommended  testing:  EPA  has 
determined  that  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  798.4900 
or  OPPTS  870.3700  test  guideline) 
would  help  to  characterize  the  human 
health  effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.2087. 

PMN  Number  P-98-1 162 

Chemical  name:  1 ,3- 
Benzenedicarboxylic  acid,  bis[[4- 
[(ethenyloxy)methyl]  cyclohexyl] 
methyl]  ester. 

CAS  number:  119581-93-0. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  radiation  curable 
coating,  ink,  and  adhesives.  Based  on 
structural  analogy  to  esters,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
environmental  exposure  is  unlikely  as 
the  substance  is  not  released  to  surface 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
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daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  gmdeline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.1576. 

PMN  Number  P-98-1163 

Chemical  name:  1 ,4- 
Benzenedicarboxylic  acid,  bis[4- 
(ethenyloxy)  butyl]  ester. 
CAS  number  117397-31-6. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  radiation  curable 
coating,  ink,  and  adhesives.  Based  on 
structiual  analogy  to  esters,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  30  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
environmental  exposiu'e  is  unlikely  as 
the  substance  is  not  released  to  surface 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  siuface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.1577. 

PMN  Number  P-98-11 64 

Chemical  name:  1 ,4- 
Benzenedicarboxylic  acid,  bis[(4- 
[(ethenyloxy)methyl]  cyclohexyl] 
methyl]  ester. 

CAS  number:  209072-72-0. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  radiation  cxu^ble 
coating,  ink,  and  adhesives.  Based  on 
structural  analogy  to  esters,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
environmental  exposure  is  unlikely  as 
the  substance  is  not  released  to  siuface 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 


manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.1578. 

PMN  Number  P-98-11 65 

Chemical  name:  1,2,4- 
Benzenetricarboxylic  acid,  tris  [4- 
(ethenyloxy)  butyl]  ester. 
CAS  number:  196109-17-8. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  radiation  curable 
coating,  ink,  and  adhesives.  Based  on 
structural  analogy  to  esters,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  50  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
environmental  exposure  is  imlikely  as 
the  substance  is  not  released  to  surface 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
envirorunental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.1579. 

PMN  Number  P-9ft-1172 

Chemical  name:  (generic)  Amine  salt  of 

organic  acid. 

CAS  number:  Not  available. 


Basis  for  action:  This  PMN  substance 
will  be  used  as  a  stabilizer  for 
polymerization.  Based  on  structural 
analogy  to  esters,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  20  ppb  of 
the  PMN  substance  in  surface  waters. 
Since  significant  environmental 
exposure  is  unlikely  as  the  substance  is 
not  released  to  surface  waters,  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  svuface 
waters  may  cause  significant  adverse 
envirorunental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170{b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft]),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 
CFR  citation:  40  CFR  721.5465. 

PMN  Number  P-98-1222 

Chemical  name:  (generic) 
Benzenesulfonic  acid,  2,2'-(1.2- 
ethanediyl)bis(5-[(4-substituted-6- 
substituted-l,3,5-triazin-2-yl]amino]-, 
sodium  salt. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  fluorescent  brightener 
in  cellulosic  paper  applications.  Based 
on  submitted  test  data  and  analogy  to 
structurally  similar  substances.  EPA  has 
identified  health  concerns  for  kidney 
effects  and  developmental  toxicity. 
Since  significant  worker  exposure  is 
unlikely  as  the  substance  is  not 
manufactured,  processed,  or  used  as  a 
powder  or  a  solid,  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufactiue,  processing,  or 
use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
howevfir,  that  use  of  the  substance  as  a 
powder  or  solid  could  result  in 
inhalation  exposures  that  may  cause 
serious  chronic  and  developmentally 
toxic  effects.  Based  on  this  information 
the  PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
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accordance  with  40  CFR 
721.160(c)(3)(ii),  this  rule  will  be 
effective  March  6,  2000,  unless  EPA 
receives  a  written  notice  before 
February  4,  2000  that  someone  wishes 
to  make  adverse  or  critical  comments  on 
EPA's  action.  If  EPA  receives  such  a 
notice,  EPA  will  publish  a  document  to 
withdraw  the  direct  final  SNUR  for  the 
specific  substance  to  which  the  adverse 
or  critical  comments  apply.  EPA  will 
then  propose  a  SNUR  for  the  specific 
substance  providing  a  30-day  comment 
period. 

This  action  establishes  SNURs  for  a 
number  of  chemical  substances.  Any 
person  who  submits  a  notice  of  intent  to 
submit  adverse  or  critical  comments 
must  identify  the  substance  and  the  new 
use  to  which  it  applies.  EPA  will  not 
withdraw  a  SNUR  for  a  substance  not 
identified  in  a  notice. 

VI.  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  any 
particular  test  data  before  submission  of 
a  SNUN.  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them.  In  cases  where  a  TSCA  section 
5(e)  consent  order  requires  or 
recommends  certain  testing.  Unit  III.  of 
this  preamble  lists  those  recommended 
tests. 

However,  EPA  has  established 
production  limits  in  the  TSCA  section 
5(e)  consent  orders  for  several  of  the 
substances  regulated  under  this  rule,  in 
view  of  the  lack  of  data  on  the  potential 
health  and  environmental  risks  that  may 
be  posed  by  the  significant  new  uses  or 
increased  exposure  to  the  substances. 
These  production  limits  cannot  be 
exceeded  unless  the  PMN  submitter  first 
submits  the  results  of  toxicity  tests  that 
would  permit  a  reasoned  evaluation  of 
the  potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  each  study  at  least  14  weeks 
(earlier  consent  orders  required 
submissions  at  least  12  weeks)  before 
reaching  the  specified  production  limit. 
Listings  of  the  tests  specified  in  the 
TSCA  section  5(e)  consent  orders  are 
included  in  Unit  III.  of  this  preamble. 
The  SNURs  contain  the  same 
production  volume  limits  as  the  consent 
orders.  Exceeding  these  production 
limits  is  defined  as  a  significant  new 
use. 

The  recommended  studies  may  not  be 
the  only  means  of  addressing  the 
potential  risks  of  the  substance. 
However,  SNUNs  submitted  for 
significant  new  uses  without  any  test 
data  may  increase  the  likelihood  that 


EPA  will  take  action  under  TSCA 
section  5(e),  particularly  if  satisfactory 
test  results  have  not  been  obtained  from 
a  prior  submitter.  EPA  recommends  that 
potential  SNUN  submitters  contact  EPA 
early  enough  so  that  they  will  be  able 
to  conduct  the  appropriate  tests. 

SNUN  submitters  snould  be  aware 
that  EPA  will  be  better  able  to  evaluate 
SNUNs  which  provide  detailed 
information  on: 

1.  Human  exposure  and 
envirorunental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

2.  Potential  benefits  of  the  substances. 

3.  Information  on  risks  posed  by  the 
substamces  compared  to  risks  posed  by 
potential  substitutes. 

VII.  Procedural  Determinations 

EPA  is  establishing  through  this  rule 
some  significant  new  uses  which  have 
been  claimed  as  CBI  subject  to  Agency 
confidentiality  regulations  at  40  CFR 
part  2.  EPA  is  required  to  keep  this 
information  confidential  to  protect  the 
CBI  of  the  original  PMN  submitter.  EPA 
promulgated  a  procedure  to  deal  with 
the  situation  where  a  specific  significant 
new  use  is  CBI.  This  procedure  appears 
in  40  CFR  721.1725(b)(1)  and  is  similar 
to  that  in  §  721.11  for  situations  where 
the  chemical  identity  of  the  substance 
subject  to  a  SNUR  is' CBI.  This 
procedure  is  cross-referenced  in  each  of 
these  SNURs. 

A  manufacturer  or  importer  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant 
new  use  under  this  rule.  Under  the 
procediue  incorporated  from 
§  721.1725(b)(1),  a  manufacturer  or 
importer  must  show  that  it  has  a  bona 
fide  intent  to  manufacture  or  import  the 
substance  and  must  identify  the  specific 
use  for  which  it  intends  to  manufacture 
or  import  the  substance.  If  EPA 
concludes  that  the  person  has  shown  a 
bona  fide  intent  to  manufacture  or 
import  the  substance,  EPA  will  tell  the 
person  whether  the  use  identified  in  the 
bona  fide  submission  would  be  a 
significant  new  use  under  the  rule. 
Since  most  of  the  chemical  identities  of 
the  substances  subject  to  these  SNURs 
are  also  CBI,  manufacturers  and 
processors  can  combine  the  bona  fide 
submission  under  the  procedure  in 
§  721.1725(b)(1)  with  that  under 
§  721.11  into  a  single  step. 

If  a  manufacturer  or  importer  is  told 
that  the  production  volume  identified  in 
the  bona  fide  submission  would  not  be 
a  significant  new  use,  i.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amount  does  not  exceed  that 
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identified  in  the  bona  fide  submission  to 
EPA.  If  the  person  later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  volume 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  special 
procedure  for  use  when  CBI  production 
volume  is  designated  as  a  significjint 
new  use.  Under  such  a  procedure,  a 
person  showing  a  bona  fide  intent  to 
manufacture  or  import  the  substance, 
under  the  procedure  described  in 
§  721.11,  would  automatically  be 
informed  of  the  production  volume  that 
would  be  a  significant  new  use.  Thus, 
the  person  would  not  have  to  make 
multiple  bona  fide  submissions  to  EPA 
for  the  same  substance  to  remain  in 
compliance  with  the  SNUR,  as  could  be 
the  case  under  the  procedures  in 
§  721.1725(b)(1). 

VIII.  Applicability  of  Rule  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  Rule 

To  establish  a  significant  "new"  use, 
EPA  must  determine  that  the  use  is  not 
ongoing.  The  chemical  substances 
subject  to  this  rule  have  recently 
undergone  premanufacture  review. 
TSCA  section  5(e)  consent  orders  have 
been  issued  for  12  substances  and  notice 
submitters  are  prohibited  by  the  TSCA 
section  5(e)  consent  orders  from 
undertaking  activities  which  EPA  is 
designating  as  significant  new  uses.  In 
cases  where  EPA  has  not  received  an 
NOC  and  the  substance  has  not  been 
added  to  the  Inventory,  no  other  person 
may  commence  such  activities  without 
first  submitting  a  PMN.  For  substances 
for  which  an  NOC  has  not  been 
submitted  at  this  time,  EPA  has 
concluded  that  the  uses  are  not  ongoing. 
However,  EPA  recognizes  in  cases  when 
chemical  substances  identified  in  this 
SNUR  are  added  to  the  Inventory  prior 
to  the  effective  date  of  the  rule,  the 
substances  may  be  manufactured, 
imported,  or  processed  by  other  persons 
for  a  significant  new  use  as  defined  in 
this  rule  before  the  effective  date  of  the 
rule.  However,  18  of  the  41  substances 
contained  in  this  rule  have  CBI 
chemical  identities,  and  since  EPA  has 
received  a  limited  number  of  post-PMN 
bona  fide  submissions,  the  Agency 
believes  that  it  is  highly  unlikely  that 
any  of  the  significant  new  uses 
described  in  the  following  regulatory 
text  are  ongoing. 

As  discussed  in  the  Federal  Register 
of  April  24,  1990  (55  PR  17376),  EPA 
has  decided  that  the  intent  of  section 
5(a)(1)(B)  of  TSCA  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  publication  rather 
than  as  of  the  effective  date  of  the  rule. 


Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substances  regulated  through  this 
SNUR  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

EPA  has  promulgated  provisions  to 
allow  persons  to  comply  with  this 
SNUR  before  the  effective  date.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  under  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
publication  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

IX.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 
official  record  for  this  rule  (OPPTS- 
50635).      t 

X.  Regulatory  Assessment 
Requirements        * 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  SNURs  are 
not  a  "significant  regulatory  action" 
subject  to  review  by  OMB,  because 
SNURs  do  not  meet  the  criteria  in 
section  3(f)  of  the  Executive  Order. 

Based  on  EPA's  experience  with  past 
SNURs,  State,  local,  and  tribal 
governments  have  not  been  impacted  by 
these  rulemakings,  and  EPA  does  not 
have  any  reasons  to  believe  that  any 
State,  local,  or  tribal  govenunent  will  be 
impacted  by  this  rulemaking.  As  such, 
EPA  has  determined  that  this  regulatory 
action  does  not  impose  any  enforceable 
duty,  contain  any  unfunded  mandate,  or 
otherwise  have  any  affect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203,  204,  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 


Similarly,  this  action  is  not  subject  to 
the  requirement  for  prior  consultation 
with  Indian  tribal  governments  as 
specified  in  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998).  Nor  will  this 
action  have  a  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999). 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7.  1996). 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988).  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

This  action  does  not  involve  special 
considerations  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

This  action  is  not  subject  to  Executive 
Order  13045.  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23. 1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pub.  L.  104-113.  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  the  promulgation  of  a 
SNUR  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Agency's 
generic  certification  for  the 
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that  requires  OAiB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  disphys  a  cvurendy  valid 
OMB  control  ni  imber.  The  OMB  control 
numbers  for  EP^'s  regulations,  after 
initial  display  i  a  the  preamble  of  the 
final  rule  and  ii  i  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed  in  40  CFl :  part  9. 

The  informat  on  collection 
requirements  r«  lated  to  this  action  have 
already  been  ap  proved  by  OMB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-C012  (EPA  ICR  No.  574). 
This  action  doejs  not  impose  any  burden 
requiring  additional  OMB  approval.  If 
an  entity  were  1  o  submit  a  significant 
new  use  notice  to  the  Agency,  the 
annual  burden  s  estimated  to  average 
between  30  anc  170  hours  per  response. 
This  burden  es  imate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  dc  ta  needed,  and 
complete,  review  and  submit  the 
required  signifi  cant  new  use  notice. 

Send  any  coi  iments  about  the 
acciuacy  of  the  burden  estimate,  and 
any  suggested  i  nethods  for  minimizing 
respondent  but  den,  including  through 
the  use  of  autoi  nated  collection 
techniques,  to  I  he  Director,  OP 
Regulatory  Infcrmation  Division, 
Environmental  Protection  Agency  (Mail 
Code  2137),  40  I  M  St.,  SW., 
Washington,  D]  20460.  Please 
remember  to  include  the  OMB  control 
number  in  any  correspondence,  but  do 
not  submit  any  completed  forms  to  this 
address. 
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"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  20, 1999. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 

2.  By  adding  new  §  721.324  to  subpart 
E  to  read  as  follows: 

§  721 .324    Alkoxylated  acrylate  polymer 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  alkoxylated  acrylate 
polymer  (PMN  P-98-807)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

3.  By  adding  new  §  721.329  to  subpart 
E  to  read  as  follows: 

§  721 .329    Halogenated  benzyl  ester 

acrylate  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  halogenated  benzyl  ester 
acrylate  (PMN  P-90-1527)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4),  (a)(5)(i),  (a)(5)(ii),  (a)(5)(iv). 


(a){5){v),  (a)(6)(i),  (b),  and  (c) 
(concentration  set  at  1.0  percent).  The 
reporting  requirement  for 
§  721.63(a)(5)(i)  applies  only  during 
manufacture.  The  reporting  requirement 
for  §  721.63  (a)(5)(ii),  (a){5){iv),  and 
(a)(5)(v)  applies  only  diuing  processing. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f),  (g).  (g)(l)(iv).  (g)(2)(ii). 
(g)(2)(iv),  and  (g)(5).  The  following 
statement  shall  appear  on  each  label  as 
specified  in  §  721.72(b)  and  the  Material 
Safety  Data  Sheet  (MSDS)  as  specified 
in  §  721.72  (c):  The  substance  may  cause 
internal  organ  effects  (kidney  and 
blood).  The  requirements  of  this  section 
do  not  apply  when  the  PMN  substance 
is  bound  or  embedded  into  a  plastic, 
resin  matrix,  or  pellet. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80{q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufactiirers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125  (a),  (b),  (c),  (d),  (f), 
(g),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

4.  By  adding  new  §  721.644  to  subpart 
E  to  read  as  follows: 

§721.644    Amines,  Ci2.i4-tert-alkyl, 
sulfonates. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
amines,  Cu  u-tert-alkyl,  sulfonates 
(PMN  P-98-400;  CAS  No.  197527-19-8) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

{2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
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provisions  of  §  721.185  apply  to  this 
section. 

5.  By  adding  new  §  721.1055  to 
subpart  E  to  read  as  follows: 

§721.1055    Benzeneamine,  3,5-difluoro-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzeneamine,  3,5-difluoro-  (PMN  P- 
97-648;  CAS  No.  372-39-4)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(i),  (a)(3),  (a)(4),  (a)(5)(i), 
(a)(6)(i),  (a)(6)(v),  (b)  (concentration  set 
at  0.1  percent),  and  (c).  As  an  alternative 
to  the  respiratory  requirements  listed 
here^a  manufacturer,  importer,  or 
processor  may  choose  to  follow  the  new 
chemical  exposure  limit  (NCEL) 
provisions  listed  in  the  TSCA  section 
5(e)  consent  order  for  this  substance. 
This  NCEL  is  set  at  0.4  mg/m\ 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
0.1  percent),  (f),  (g)(l)(i).  (g)(l)(iii), 
{g)(l)(iv).  (g)(l)(vii),  (g)(l){ix),  (g)(2)(i), 
(g)(2)(ii),  (g)(2)(iii),  (g)(2)(iv),  (g)(2)(v), 
(g)(3)(i),  (g)(3)(ii),  (g)(4)(iii),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (g)  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §721.125  (a),  (b),  (c),  (d), 
(e),  (f),  (g).  (h).  (i)  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

6.  By  adding  new  §  721.1576  to 
subpart  E  to  read  as  follows: 

§  721 .1 576    1 ,3-Benzenedicarboxylic  acid, 
bis[[4-[(ethenyloxy)methyl]cyclohexyl] 
methyl]  ester. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(l)  The  chemical  substance  identified  as 
1,3-benzenedicarboxylic  acid,  bis[[4- 
[(ethenyloxy)methyl]  cyclohexvl] 
methyl)  ester  (PMN  P-98-1162;  CAS 


No.  119581-93-0)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section.  ^ 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

7.  By  adding  new  §  721.1577  to 
subpart  E  to  read  as  follows: 

§  721 .1 577    1 ,4-Benzenedicarboxylic  acid, 
bis  [4-(ethenyloxy)  butyl]  ester. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
1 ,4-benzenedicarboxylic  acid,  bis(4- 
(ethenyloxy)  butyl]  ester  (PMN  P-98- 
1163;  CAS  No.  117397-31-6)  is  subject 
to  reporting  imder  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

8.  By  adding  new  §  721 .1578  to 
subpart  E  to  read  as  follows: 

§ 721 .1 578     1 ,4-Benzenedicarboxylic  acid, 
bis[[4-[(ethenyloxy)methyl]  cyclohexyl] 
methyl]  ester. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
1 ,4-benzenedicarboxylic  acid,  bis((4- 
[(ethenyloxy)methyl]  cyclohexyl] 
methyl]  ester  (PMN  P-98-1164;  CAS 
No.  209072-72-0)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 


(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(ii)  (Reserved) 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

9.  By  adding  new  §  721.1579  to 
subpart  E  to  read  as  follows: 

§721.1579    1,2,4-BenzenetricarboxyHc 
acid,  tris  [4-(ethenyloxy)  butyl]  ester. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
1,2,4-benzenetricarboxylic  acid,  tris  [4- 
(ethenyloxy)  butyl]  ester  (PMN  P-98- 
1165;  CAS  No.  196109-17-8)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1).  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  niodified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

10.  By  adding  new  §  721.1655  to 
subpart  E  to  read  as  follows: 

§721.1655    Alkylbenzenesulfonlc  acid 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  alkylbenzenesulfonic  acid 
(PMN  P-98-679)'is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
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apply  to  this  sei  :tion  except  as  modified 


by  this  paragra 

(1)  Recordke(h)ing 
requirements  as 
(a),  (b).  (c),  and 
manufacturers, 
processors  of  th  i 

(2)  Limitations 
certain  notifica 
provisions  of  § 
section. 

11.  By  addinj 
subpart  E  to  re^l 


, ^.  Recordkeeping 

specified  in  §721.125 
(k)  are  applicable  to 
importers,  and 
's  substance, 
s  or  revocation  of 
.  ion  requirements.  The 
'21.185  apply  to  this 

new  §721.1729  to 
as  follows: 


§721.1729    Bori^  acid  (H3B03),  mixed 
esters  with  poly^hylene  glycoi  mono-Bu 
ether  and  polyethylene  glycol  mono  Me 
ether 

(a)  Chemical  iubstance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemici  il  substance  identified  as 
ijoric  acid  (H3B03),  mixed  esters  with 
polyethylene  g  yco\  mono-Bu  ether  and 
polyethylene  g  ycol  mono  Me  ether 
(PMN  P-97-63  i;  CAS  No.  18329Q-62-2) 
is  subject  to  rep  orting  under  this  section 
for  the  signifies  nt  new  uses  described  in 
paragraph  (a)(2  of  this  section. 

(2)  The  signi;  icant  new  uses  are: 


(i)  Protection 


Requirements  i  s  specified  in  §  721.63 
(a)(2)(i)  and  (a)  3). 

(ii)  Release  tt  water.  Requirements  as 
specified  in  §  7  n.90  (a)(4),  (b)(4),  and 
(c)(4)  (N=300). 

(b)  Specific  r  fquirements.  The 
provisions  of  si  ibpeirt  A  of  this  part 
apply  to  this  se  :tion  except  as  modified 
by  this  paragra  )h. 

(1)  Recorake  'ping.  Recordkeeping 


requirements  a  i 
(a),  (b),  (c),  (d). 


specified  in  §721.125 
e),  and  (k)  are 


applicable  to  iranufacturers.  importers. 


and  processors 
(2)  Limitatiou 


§721.1730 

butyl-(»-hydroxy 

(H3B03). 

(a)  Chemical 
significant  new 
(1)  The  chemitfil 
poly(oxy-l,2- 
hvdroxy,  ester 
(PMN  P-97-63^ 
is  subject  to 
for  the  significant 
paragraph  (a 

(2)  The  signi 

(i)  Protectioi 
Requirements 
(a)^2){i)  and  (a 

(li)  Release 
specified  in  § 
(n)(4)  (N=300) 


in  the  workplace. 


of  this  substance. 
s  or  revocation  of 
certain  notifica  tion  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

12.  By  addint  new  §  721.1730  to 
subpart  E  to  rei  d  as  follows; 


Polv|(oxy-1,2-ethanediyl),  a- 
ester  with  boric  acid 


substance  and 
uses  subject  to  reporting. 
substance  identified  as 
ellianedivl).  a-butvl-o>- 
vith  boric  acid  ('H3B03) 
;  CAS  No.  106008-93-9) 
under  this  section 
new  uses  described  in 
of  this  section, 
icant  new  uses  are: 
in  the  workplace. 
s  specified  in  §  721.63 

3). 

water.  Requirements  as 
1.90(a)(4),  (b)(4),  and 


re  lorting 


f) 


:2i 


(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  th^  paragraph. 

[1]  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (d),  (e).  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

13.  By  adding  new  §  721.1731  to 
subpart  E  to  read  as  follows: 

§  721 .1 731  Poly(oxy-1 ,2-ethanediyl),  a- 
methyl-(»-hydroxy,  ester  with  boric  acid 
(H3B03). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
poly(oxy-l  ,2-ethanediyl),  a-methyl-(rt- 
hydroxy,  ester  with  boric  acid  (H3B03) 
(PMN  P-97-637;  CAS  No.  106008-94-0) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 

Requirements  as  specified  in  §  721.63 

(a)(2)(i)  and  (a)(3). 
(ii)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(4),  (b)(4),  and 

(c)(4)  (N=300). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (d).  (e),  and  (k)  are 
applicable  to  manufactvirers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

14.  By  adding  new  §  721.2087  to 
subpart  E  to  read  as  follows: 

§721.2087    3-furancarboxaldehyde, 
tetrahydro-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  3-furancarboxaldehyde,  tetrahydro- 
(PMN  P-98-1048;  CAS  No.  79710-86-4) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(g). 
(ii)  (Reserved) 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 


(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

15.  By  adding  new  §  721.2385  to 
subpart  E  to  read  as  follows: 

§  721 .2385    Fluoroalkyl  diester  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  fluoroalkyl  diester  (PMNs 
P-98-1046  and  P-98-1047)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

16.  By  adding  new  §  721.2755  to 
subpart  E  to  read  as  follows: 

§  721 .2755    Cycloaliphatic  epoxy  resin 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  cycloaliphatic  epoxy  resin 
(PMN  P-98-105)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  ^^1.63 
(a)(1),  (a)(2)(i),  (a)(3),  (a)(4).  (a)(5«iii), 
(a)(5)(viii),  (a)(5)(ix),  (a)(5)(x),  (a)(6)(ii). 
(b)  (concentration  set  at  0.1  percent), 
and  (c).  As  an  alternative  to  the 
respiratory'  requirements  listed  here,  a 
manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  listed  in  the  TSCA  section 
5(e)  consent  order  for  this  substance. 
The  NCEL  is  0.3  mg/m\ 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c).  (d),  (e)  (concentration  set  0.1 
percent),  (f).  (g)(l)(vi),  (g)(l)(vii), 
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(g)(2)(i),  (g)(2)(iii),  (g)(2)(iv),  (g)(2)(v), 
and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (d),  (e).  (f),  (g),  (h).  and  (i) 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

17.  By  adding  new  §  721.3025  to 
subpart  E  to  read  as  follows: 

§  721 .3025    Fatty  acids  C 1 2- 1  s,  C  i  s 
unsaturated,  C12-18  alkyl  esters  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  fatty  acids  C12  is,  Cig 
imsaturated,  C12-18  alkyl  esters  (PMNs 
P-94-697  through  P-94-895)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(p)  (750,000 
kilograms). 

(ii)  Hazard  communication  program. 
A  significant  new  use  of  these 
substances  is  any  manner  or  method  of 
manufacture,  import,  or  processing 
associated  with  any  use  of  these 
substances  without  providing  risk 
notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  TSCA  section  5(e) 
consent  order  for  these  substances,  the 
employer  becomes  aware  that  these 
substances  may  present  a  risk  of  injury 
to  hiunan  health  or  the  environment,  the 
employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  in 

§  721.72(c)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactured,  imported, 
processed,  or  used  in  the  employer's 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substances  are  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  will  receive  or  who  have 


received  the  substances  from  the 
employer  within  5  years  from  the  date 
the  employer  becomes  aware  of  the  new 
information  described  in  paragraph 
(a)(2)(i)(A),  are  provided  an  MSDS  as 
described  in  §  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

18.  By  adding  new  §  721.3310  to 
subpart  E  to  read  as  follows: 

§721.3310    Poly[oxy(methyl-1,2- 
ethanediyl)],a-<1  -oxo-2-propenyl)-a)- 
[(tetrahydro-2-furanyl)methoxy]-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
poly[oxy(methyl-l,2-ethanediyl)),a-(l- 
oxo-2-propenyl)-a>-[(tetrahydro-2- 
furanyUmethoxyl-  (PMN  P-98-150;  CAS 
No.149303-87-7)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  {Paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80.  Manufacture  of 
the  PMN  substance  with  an  average 
number  of  moles  of  propoxy  group 
between  5  and  14. 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a)  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

19.  By  adding  new  §  721.3845  to 
subpart  E  to  read  as  follows: 

§  721 .3845    Allcyl  substituted  aromatic 
glycidyl  ether  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemiccil  substance  identified 
generically  as  alkyl  substituted  aromatic 


glycidyl  ether  (PMN  P-97-661)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1)  and  (a)(3). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
0.1  percent),  (f),  (g)(l)(i),  (g)(l)(iv). 
(g)(l)(vi).  (g)(l)(vii),  (g)(l)(ix).  {g){2){i), 
(g)(2)(v),  (g)  (4)  (iii).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),(d).(e).  (f).  (g),  (h),(i).  and  (k) 
are  applicable  to  manufactiirers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

20.  By  adding  new  §  721.4105  to 
subpart  E  to  read  as  follows: 

§  721 .41 05    Bicyclo[2.2.1  ]hept-2-ene,  5- 
butyl-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
Bicyclo[2.2.llhept-2-ene.  5-butyl-  (PMN 
P-98-315;  CAS  No.  22094-81-1)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1).  (b)(1).  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  and  (k)  are  applicable  to 
manufactxu-ers.  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

21.  By  adding  new  §  721.4106  to 
subpart  E  to  read  as  follows: 
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c/s 


§721.4106 
hcxyl-. 

(a)  Chemical 
significant 
(1)  The  chemical 
Bicyclo[2.2.1 
P-98-316; 
subject  to  repfarting 
for  the  signifi  :ant 
paragraph  (a) 

(2)  The  sip^ficant 

(i)  Release 
specified  in  § 
(c)(1). 

(ii)  [Reserv 

(b)  Specific 
provisions  of 
apply  to  this 
by  this  paragia 

(1)  Recordkeeping. 
requirements 
(a),  (b).  (c 
manufactiirei  s 


B»  ;yclo[2.2.1]h6pt-2-ene,  5- 


processors 

(2)  Limitatipns 
certain  noti 


provisions  o 
section. 

22.  By  a 
subpart  E  to 
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substance  and 
uses  subject  to  reporting. 
substance  identified  as 
hept-2-ene,  5-hexyl-  (PMN 
No.  22094-83-3)  is 
under  this  section 
new  uses  described  in 
2)  of  this  section. 

new  uses  are: 
o  water.  Requirements  as 
721.90(a)(1).  (b)(1),  and 

>d] 

requirements.  The 
subpart  A  of  this  part 
1  lection  except  as  modified 
iph. 

jeping.  Recordkeeping 
as  specified  in  §  721.125 
(k)  are  applicable  to 
importers,  and 
oflthese  substances. 

or  revocation  of 
ifikation  requirements.  The 
721.185  apply  to  this 


f§: 


dd:  ng 


new  §721.4107  to 
ijead  as  follows: 


§  721 .41 07    B^clo[2.2.1  ]h«pt-2-ene,  5- 
octyt-. 

(a)  Chemic  il  substance  and 
significant  m  w  uses  subject  to  reporting. 
(1)  The  chem  cal  substance  identified  as 
Bicyclo[2.2.1  hept-2-ene,  5-octyl-  (PMN 
P-98-317;  Ci^S  No.  22094-84-4)  is 
subject  to  rep  orting  under  this  section 
for  the  signif  cant  new  uses  described  in 
paragraph  (a  [2)  of  this  section. 

(2)  The  sig  lificant  new  uses  are: 

;  to  water.  Requirements  as 
specified  in  f  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(ii)  [Reserv  ad) 

(b)  Specifif  requirements.  The 
subpart  A  of  this  part 
section  except  as  modified 

by  this  paragaph. 

(1)  Recordkeeping.  Recordkeeping 
as  specified  in  §  721.125 

(a),  (b),  (c).  a;  id  (k)  are  applicable  to 
manufacture  s,  importers,  and 
processors  o  these  substances. 

(2)  Limitat  ons  or  revocation  of 
certain  notif  cation  requirements.  The 
provisions  o  §  721.185  apply  to  this 
section. 

23.  By  adckng  new  §  721.4108  to 
subpart  E  to  read  as  follows: 

^cyclo[2.2.1]hept-2-ene,  5- 


provisions  o 
apply  to  this 


§721.4108 
decyl-. 

(a)  Chemical 
significant 
(l)Thecheiiical 
Bicyclo[2.2. 
P-98-318; 


substance  and 
npw  uses  subject  to  reporting. 
substance  identified 
]hept-2-ene,  5-decyl-  (PMN 
No.  22094-85-5)  is 


C(\S 


subject  to  reporting  under  this  section 

for  the  significant  new  uses  described  in 

paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1).  (b)(1),  and 

(c)(1). 

(ii)  [Reserved) 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

24.  By  adding  new  §  721.4265  to 
subpart  E  to  read  as  follows: 

§  721 .4265    Hydrazinecarboxamide,  N-(3,5- 
difluorophenyl-). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
hydrazinecarboxamide,  N-(3,5- 
difluorophenyl-)  (PMN  P-97-649;  CAS 
No.  167412-23-9)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1)  (applies  only  when  the  substance 
is  in  a  solution),  (a)(4).  (a){5)(i).  (a){6){i). 
(a)(6)(v),  (b)  (concentration  set  at  0.1 
percent),  and  (c).  As  an  alternative  to 
the  respiratory  requirements  listed  here, 
a  manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  listed  in  the  TSCA  section 
5(e)  consent  order  for  this  substance. 
The  NCEL  is  set  at  0.4  mg/m\ 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c).  (d).  (e)  (concentration  set  at 
0.1  percent),  (f).  (g)(l)(i).  (g)(l)(iii). 
(g)(l)(iv),  (g)(l)(v),  (g)(l)(vii),  (g)(l)(ix), 
(g)(2)(i)  (applies  only  when  the 
substance  is  in  a  solvent),  (g)(2)(ii), 
(g)(2)(iii),  (g)(2)(iv),  (g)(2)(v)  (applies 
only  when  the  substance  is  in  a  solvent), 
and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (g)  and  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  (d),  (e),  (f).  (g).  (h),  and  (i) 
are  applicable  to  manufacturers, 


importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

25.  By  adding  new  §  721.4385  to 
subpart  E  to  read  as  follows: 

§  721 .4385    Hydrofluoric  acid,  reaction 
products  with  heptane. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  hydrofluoric  acid,  reaction  products 
with  heptane  (PMN  P-98-1036;  CAS 
No.  207409-71-0)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(g). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  cu:e  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

26.  By  adding  new  §  721.4472  to 
subpart  E  to  read  as  follows: 

§  721 .4472    Phenyl,  alkyl,  hydroxyalkyi 
substituted  imidazole  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  phenyl,  alkyl, 
hydroxyalkyi  substituted  imidazole 
(PMNs  P-98-843  and  P-86-65)  are 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(3),  {a)(4),  (a)(5){iv),  (a)(5)(v). 
(a)(5)(vi),  (b)  (concentration  set  at  1.0 
percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f),  and  (g)(l)(iii). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(r)  (56,000  kg) 
(acute  oral  study  (OPPTS  870.1100  test 
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guideline)  followed  by  a  (90-day 
subchronic  inhalation  study  in  rats  (40 
CFR  799.9346).  A  person  may  not 
manufacture  or  import  the  substance 
beyond  the  aggregate  production 
volume  limit,  unless  that  person 
conducts  this  study  on  the  substance 
and  submits  all  final  reports  and 
underlying  data  in  accordance  with  the 
procedures  and  criteria  specified  in 
paragraphs  {a)(2)(iii)(A),  (a)(2)(iii)(B), 
(a){2)(iii)(C),  and  (a)(2){iii)(D)  of  this 
section. 

(A)  Each  study  required  to  be 
performed  pursuant  to  this  section  must 
be  scientifically  valid.  Scientifically 
valid  means  that  the  study  was 
conducted  according  to: 

[1]  The  test  guidelines  specified  in 
paragraph  (a)(2)(iii)  of  this  section. 

(2)  An  EPA-approved  protocol. 

(3)  TSCA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792. 

(4)  Using  methodologies  generally 
accepted  at  the  time  the  study  is 
initiated. 

(5)  Any  deviation  from  these 
requirements  must  be  approved  in 
writing  by  EPA. 

(B)  Before  starting  to  conduct  any  of 
the  studies  in  paragraph  (a)(2)(iii)  of  this 
section,  the  person  must  obtain 
approval  of  test  protocols  from  EPA  by 
submitting  written  protocols.  EPA  will 
respond  to  the  person  within  4  weeks  of 
receiving  the  written  protocols. 
Published  test  guidelines  specified  in 
paragraph  {a)(2)(iii)  of  this  section  (e.g., 
40  CFR  part  797  or  part  798)  provide 
general  guidance  for  development  of  test 
protocols,  but  are  not  themselves 
acceptable  protocols. 

(C)  The  person  shall: 

{1)  Conduct  each  study  in  good  faith 
with  due  care. 

(2)  Promptly  furnish  to  EPA  the 
results  of  any  interim  phase  of  each 
study. 

(3)  Submit,  in  triplicate  (with  an 
additional  sanitized  copy,  if 
confidential  business  information  is 
involved),  the  final  report  of  each  study 
and  all  underlying  data  ("the  report  and 
data")  to  EPA  no  later  than  14  weeks 
prior  to  exceeding  the  applicable 
production  volume  limit.  The  final 
report  shall  contain  the  contents 
specified  in  40  CFR  792.185. 

(D)(i)  Except  as  described  in 
paragraph  (a)(2)(iii)(D)(2),  if,  within  6 
weeks  of  EPA's  receipt  of  a  test  report 
and  data,  the  person  receives  written 
notice  that  EPA  finds  that  the  data 
generated  by  a  study  are  scientifically 
invalid,  the  person  is  prohibited  from 
further  manufactiu-e  and  import  of  the 
PMN  substance  beyond  the  applicable 
production  volume  limit. 


(2)  The  person  may  continue  to 
manufactm-e  and  import  the  PMN 
substance  beyond  the  applicable 
production  limit  only  if  so  notified,  in 
writing,  by  EPA  in  response  to  the 
person's  compliance  with  either  of  the 
following  paragraphs  (a)(2)(iii)(D)(2)(i) 
or  (a)(2)(iii)(D)(2)(ii)  of  this  section. 

(i)  The  person  may  reconduct  the 
study.  If  there  is  sufficient  time  to 
reconduct  the  study  and  submit  the 
report  and  data  to  EPA  at  least  14  weeks 
before  exceeding  the  production  limit  as 
required  by  paragraph  (a)(2)(iii)(C)(3)  of 
this  section,  the  person  shall  comply 
with  paragraph  (a)(2)(iii)(C)(3)  of  this 
section.  If  there  is  insufficient  time  for 
the  person  to  comply  with  paragraph 
(a)(2)(iii)(C)(3)  of  this  section,  the 
person  may  exceed  the  production  limit 
and  shall  submit  the  report  and  data  in 
triplicate  to  EPA  within  a  reasonable 
period  of  time,  all  as  specified  by  EPA 
in  the  notice  described  in  paragraph 
(a)(2)(iii)(D)(I)  of  this  section.  EPA  will 
respond  to  the  person  in  writing,  within 
6  weeks  of  receiving  the  person's  report 
and  data. 

[ii]  The  person  may,  within  4  weeks 
of  receiving  ftt)m  EPA  the  notice 
described  in  paragraph  (a)(2)(iii)(D)(i)  of 
this  section,  submit  to  EPA  a  written 
report  refuting  EPA's  finding.  EPA  will 
respond  to  the  person  in  writing,  writhin 
4  weeks  of  receiving  the  person's  report. 

(E)  The  person  is  not  required  to 
conduct  a  study  specified  in  paragraph 
(a)(2)(iii)  of  this  section  if  notified  in 
writing  by  EPA  that  it  is  imnecessary  to 
conduct  that  study. 

(iv)  Release  to  water  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1).     ^ 

(b)  Sphcific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (d),  (e),  (f),  (g),  (h),  (i),  and 
(k)  are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

27.  By  adding  new  §  721.5185  to  read 
as  follows: 

§  721 .51 85    Morpholine,  4-(1  -oxo-2- 
propenyl)-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
morpholine,  4-(l-oxo-2-propenyl)- 
(PMN  P-95-169;  CAS  No.  5117-12-4)  is 
subject  to  reporting  under  this  section 


for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(i),  (a)(2)(iv),  (a)(3)(i), 
(a)(3)(ii),  (a)(4).  (a)(5)(i),  (a)(5)(ii), 
(a){5)(iii),  (a)(5)(xii),  (a)(5)(xiii), 
(a)(5)(xiv),  (a)(5)(xv).  (a)(6)(v).  (b) 
(concentration  set  at  0. 1  percent),  and 
(c).  The  following  material  has  been 
tested  in  accordance  with  the  American 
Society  for  Testing  Materials  (ASTM) 
F739  method  and  found  by  EPA  to 
satisfy  the  consent  order's  and 
§  721.63(a)(2)(i)  requirements  for  dermal 
protection  to  100  percent  PMN 
substance.  The  following  gloves  have 
been  tested  in  accordance  with  the 
ASTM  F739  and  found  to  satisfy  the 
requirement  for  use  by  EPA:  Safety  4/4H 
EVOH/PE  laniinate,  Ansell  Edmont 
Neoprene  number  865,  and  Solvex 
Nitrile  Rubber  number  275.  Gloves  and 
other  dermal  protection  may  not  be  used 
for  a  time  period  longer  than  they  are 
actually  tested  and  must  be  replaced  at 
the  end  of  each  work  shift.  For 
additional  dermal  protection  materials, 
a  company  must  submit  all  test  data  to 
the  Agency  and  must  receive  written 
Agency  approval  for  each  type  of 
material  tested  prior  to  use  of  that 
material  as  worker  dermal  protection. 
However,  for  the  purposes  of 
determining  the  imperviousness  of 
gloves,  up  to  1  year  after  the 
commencement  of  comimercial 
manufactiire  or  import,  the  employer 
may  use  the  method  described  in 
§  721.63  (a)(3)(ii),  thereafter,  they  must 
use  the  method  described  in  §  721.63 
(a)(3)(i). 

(ii)  [Reserved] 

(iii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
0.  1  percent),  (f),  (g)(l)(iii),  (g)(l)(iv), 
(g){l)(v),  (gj(l)(vi),  (g)(l)(vii),  (g)(l)(ix). 
(g)(2)(ii),  (g)(2)(iv),  (g)(2)(v),  (g)(3)(i), 
(g)(3)(ii).  (g)(4)(i),  (g)(4)(iii)..and  (g)(5). 

(iv)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (a),  (c),  (f),  (p):  First 
trigger  (1  year),  second  (1,500,000),  and 
third  (2,000,000)  or  1  year  whichever  is 
greater  then  7,750.000  or  5  years  after 
the  commencement  of  commercial 
manufacture,  whichever  comes  later  and 
§721.80(y)(l). 

(v)  Disposal.  Requirements  as 
specified  in  §  721.85  (a)(1),  (a)(2),  (b)(1), 
(b)(2),  (c)(1),  and  (c)(2).  Disposal  by 
landfill  must  go  to  a  RCRA  hazardous 
waste  landfill. 

(vi)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 
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(b)  Specific 
provisions  of 
apply  to  this 
by  this  paragrabh 

(1)  Recordke  ^ping. 
recordkeeping 
applicable  to 
and  processors 
specified  in  § ' 
(e).  (f).  (g).  (h). 

(2)  Limitati 
certain  notificition 
provisions  of  § 
section. 
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21.125  (a),  (b).  (c).  (d). 
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(1)  The  chemiqal 
generically  as 
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subject  to  repotting 
for  the  signific  uit 
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(2)  The  sign^cant 

(i)  Release 
specified  in  § 
(c)(1). 

(ii)  (Reservei 

(b)  Specific 
provisions  of 
apply  to  this 
by  this  paragrc 

(1)  Recordkeeping. 
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manufacturers 
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certain  notific  Jtion 
provisions  of 
section. 

29.  By  addi 
subpart  E  to 
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substance  and 
uses  subject  to  reporting. 

substance  identified 
nixed  alkyl  phenolic 
PMN  P-98-718)  is 

under  this  section 
new  use  described  in 
of  this  section. 

new  uses  are: 
water.  Requirements  as 
21.90(a)(1).  (b)(1).  and 


§721.5465 
(generic). 

(a)  Chemica 
significant  new 
(1)  The  chemical 
generically  as 
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under  this  section 
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(i)  Release 
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(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

30.  By  adding  new  §  721 .9508  to 
subpart  E  to  read  as  follows: 

§721.9508    PerfluorinatedalkyI 
polyhydroxysllane  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  perfluorinatedalkyl 
polyhydroxysllane  (PMN  P-95-1400)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (f),  (g)(l)(i),  (g)(l)(ii). 
(g)(l)(iii),  (g)(l)(iv),  (g)(l)(vi),  (g)(l)(viii), 
(g)(l)(ix),  (g)(2)(i),  (g)(2)(ii),  (g)(2)(v). 
(g)(5).  The  following  statement  shall 
appear  on  each  label  as  specified  in 
§  721.72(b)  and  the  MSDS  as  specified 
in  §  721.72(c):  This  substance  may  cause 
death  if  inhaled. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(y)(l).  Use  in  any 
formulation  that  contains 
alkylbenzenesulfonate  emulsifiers. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125  (a),  (b),  (c),  (f),  (g), 
(h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

31.  By  adding  new  §  721.9509  to 
subpart  E  to  read  as  follows: 

§721.9509    Perfluorinatedallcyl 
polyalkoxysllane  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  perfluorinatedalkyl 
polyalkoxysllane  (PMN  P-95-1410)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d).  (f),  (g)(l)(i),  (g)(l)(ii), 
(g)(l)(iii),  (g)(l)(iv),  (g)(l)(vi),  (g)(l)(viii), 
(g)(l)(ix),  (g)(2)(i),  (g)(2)(ii),  (g)(2)(v). 


(g)(5).  The  following  statement  shall 
appear  on  each  label  as  specified  in 
§  721.72(b)  and  the  MSDS  as  specified 
in  §  721.72(c):  This  substance  may  cause 
death  if  inhaled. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(y)(l).  Use  in  any 
formulation  that  contains 
alkylbenzenesulfonate  emulsifiers. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125  (a),  (b),  (c),  (f),  (g), 
(h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

32.  By  adding  new  §  721.9513  to 
subpart  E  to  read  as  follows: 

§  721 .951 3    Modified  magnesium  silicate 
polymer  (generic). . 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  modified  magnesium 
silicate  polymer  (PMN  P-98-604)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (v)(l),  (w){l),  and 

(x)(l). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

33.  By  adding  new  §  721.9573  to 
subpart  E  to  read  as  follows: 

§721.9573    Substituted  perfluoroalkyl 
sulfonamide  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted 
perfluoroalkyl  sulfonamide  (PMN  P-98- 
645)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 
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(2)  The  signiflcant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(j). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

34.  By  adding  newr  §  721.9672  to 
subpart  E  to  read  as  follows: 

§  721 .9672    Amides,  tall-oil  fatty,  N-(2-[2- 
hydroxyethyl)amino]ethyl],  reaction 
products  with  sulfur  dioxide;  fatty  acids, 
tall-oil,  reaction  products  with  1- 
piperazineethanamine  and  sulfur  dioxide; 
fatty  acids,  tall-oil  reaction  products  with 
sulfur  dioxide  and  triethylenetetramine. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
amides,  tall-oil  fatty,  Ar-[2-[2- 
hydroxyethyl)amino]ethyl],  reaction 
products  with  sulfur  dioxide;  fatty 
acids,  tall-oil,  reaction  products  with  1- 
piperazineethanamine  and  sulfur 
dioxide;  fatty  acids,  tall-oil  reaction 
products  with  sulfur  dioxide  and 
triethylenetetramine  (PMN  P-98-725; 
CAS  Nos.  202483-48-5,  203809-20-5, 
and  204401-83-2)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

35.  By  adding  new  §  721.9785  to 
subpart  E  to  read  as  follows: 


§  721 .9785    Benzenesulfonic  acid,  2,2'- 
[(1E)-1,2-  ethenediyi]  bis[S-[[4- 
(methylamino)-6-[[4- 
[(methylamino)carbonyl]phenyl]amino]- 
1 ,3,5-tria2in-2-yl]amlno]-,disodium  saK. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzenesulfonic  acid,  2,2'-[(lE)-l,2- 
ethenediylj  bis[5-[[4-(methylamino)-6- 
[(4- 

[(methylamino)carbonyl]phenyl]amino]- 
l,3,5-triazin-2-yl]amino]-,disodium  salt 
(PMN  P-98-475;  CAS  No.  180850-95-7) 
is  subject  to  reporting  imder  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specifiedln  §  721.80  (f)  and  (q). 
(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125  (a),  (b),  (c),  and 
(i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

36.  By  adding  new  §  721.9790  to 
subpart  E  to  read  as  follows: 

§  721 .9790    Benzenesulfonic  acid,  2,2'-<1 ,2- 
ethenediyl)bis[5-[[4-[bis(2-hydroxypropyl) 
amino]-  6-[(3-sulfophenyl)amino]-1 ,3,5- 
triazin-2-yl]amino]-,  disodium  salt,  compd. 
with  2,2',2"-nitrilo-tris[ethanol]  (1:2); 
Benzenesulfonic  acid,  5-[[4-[bis(2- 
hydroxyethyl)amino]-6-[(3- 
sulfophenyl)amlno]-1,3,5-triazin-2- 
yl]amino]-2-[2-[4-[[4-[bis(2- 
hydroxypropyl)amino]-6-[(3- 
sulfophenyl)amino]-1,3,5-triazin-2- 
yl]amino]-2-sulfophenyl]ethenyl]-,  disodium 
salt,  compd.  with  2,2,2 "-nttrilotris[ethanol] 
(1:2). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  Benzenesulfonic  acid,  2,2'-(l,2- 
ethenediyl)bis[5-[[4- 
[bis(2hydroxypropyl)amino]-6-[(3- 
sulfophenyl)amino]-l,3,5-triazin-2- 
yljamino]-,  disodium  salt,  compd.  with 
2,2',2"-nitrilotris[ethanol]  (1:2); 
Benzenesulfonic  acid,  5-[[4-[bis(2- 
hydroxyethyl)amino]-6-[(3- 
sulfophenyl)amino]-l,3,5-triazin-2- 
yl]amino]-2-[2-[4-[[4-[bis(2- 
hydroxypropyl)amino]-6-[(3- 


sulfophenyl)amino]-l,3,5-triazin-2- 
yllaminol-2-sulfophenyl]  ethenyl]-, 
disodium  salt,  compd.  with  2,2',2"- 
nitrilotris[ethanol]  (1:2)  (PMN  P-98- 
716;  CAS  Nos.  198716-46-0  and 
198716-48-2)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (v)(l),  (v)(2), 
(w)(l),  (w)(2),  (x)(l),  and  (x)(2). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notfication  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

37.  By  adding  new  §  721.9795  to 
subpart  E  to  read  as  follows: 

§721.9795    Benzenesulfonic  acid,  2,2'-(1,2- 
ethenediyl)bis[(4,6-dichloro-1,3.5-triazin-2- 
yl)  amino]-,  disodium  salt,  substituted  with 
dialkyi  amines  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  benzenesulfonic  acid, 
2,2'-(l,2-ethenediyl)bis[(4,6-dichloro- 
l,3,5-triazin-2-yl)amino]-,  disodium  salt, 
substituted  with  dialkyi  amines  (PMN 
P-98-774)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (v)(l),  (w)(l), 
(x)(l). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of' 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

38.  By  adding  new  §  721.9798  to 
subpart  E  to  read  as  follows: 
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§  721 .9798    Bejizenesulfonic  acid,  2,2'-(1 ,2- 
ethenedlyl)bis[$-[[4-substituted-6- 
substituted-1,3J5-tria2in-2-yl]amino]-, 
sodium  salt  (generic). 

(a)  Chemica  substance  and 
significant  nei  /  uses  subject  to  reporting. 
(1)  The  chemi  ;al  substance  identified 
genetically  as  a  benzenesulfonic  acid, 
2.2'-(1.2-etherediyl)bis[5-[[4 
substituted-6-  ;ubstituted-l  ,3 ,5-triazin-2- 
yljaminol-,  so  lium  salt  (PMN  P-98- 
1222)  is  subjei  :t  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  {aK2)  of  this 
section. 

(2)  The  sign  ficant  new  uses  are: 
(i)  Industrie  I  commercial,  and 
consumer  acti  irities.  Requirements  as 
specified  in  §  ^21.80  (v)(l).  (v)(2), 
(wKl).(w)(2).(xKl),and(x)(2). 
(ii)  [Reserve  d] 

(b)  Specific  requirements.  The 
provisions  of  lubpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragr  iph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  is  specified  in  §  721.125 
(a),  (b),  (c),  an  i  (i)  are  applicable  to 
manufacturer:  ,  importers,  and 
processors  of  liis  substance. 

(2)  Limitatii  ms  or  revocation  of 
certain  notifit  ation  requirements.  The 
provisions  of  }  721.185  apply  to  this 
section. 

39.  By  addijig  new  §  721.9810  to 
subpart  E  to  r  sad  as  follows: 


Substituted  amino  alkyl 
benzenesulfonic  acid  derivative 


(Pf  IN 


)2). 


§721.9810 

triazinyl 

(generic) 

(a)  Chemical 
significant 
(1)  The  chem  cal 
generically  as 
triazinyl  bena  e 
derivative 
to  reporting 
significant  ne^v 
paragraph  (a 

(2)  The  sigi 

(i)  Industri 
consumer 
specified  in  § 

(ii)  [Reserv  ! 

(b)  Specific 
provisions  of 
apply  to  this 
by  this  paragi  aph 

(1)  Recordl  eeping 
requirements 
(a),  (b).  (c 
manufacturers 


ai  d 


processors  o 

(2) 
certain  noti 
provisions  of 
section. 

40.  By  add 
subpart  E  to 


substance  and 
uses  subject  to  reporting. 
substance  identified 
a  substituted  amino  alkyl 
nesulfonic  acid 
P-98-1043)  is  subject 
liider  this  section  for  the 
use  described  in 
of  this  section, 
ificant  new  uses  are: 
/,  commercial,  and 
acHvities.  Requirements  as 
721.80(f). 
d) 

requirements.  The 
subpart  A  of  this  part 
jection  except  as  modified 


„„^...o.  Recordkeeping 
as  specified  in  §  721.125 
'  (i)  are  applicable  to 
importers,  and 
f  this  substance. 
Limitat,  ons  or  revocation  of 

ifi  :ation  requirements.  The 
721.185  apply  to  this 


ngnew  §721.9965  to 
ead  as  follows: 


§  721 .9965    Fatty  acids,  C  i  (m  i  -  branched, 
vinyl  esters. 

(a)  Chemical  substance  and 
significant  new  u^es  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
fatty  acids,  Cion  -  branched,  vinyl 
esters  (PMN  P-97^82;  CAS  No. 
184785-38-4)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(2),  {a)(3),  (a)(4),  (a)(5)(ii)  (if 
data  on  Cartridge  Service  Life  Testing 
has  been  reviewed  and  approved  in 
writing  by  EPA).  The  following 
respirators  may  be  used  as  specified  in 
§  721.63  (a)(5)(xii).  (a)(5)(xiii),  (a)(6)(i), 
(a)(6)(ii),  (a)(6){iv),  (a)(6)(v),  (b) 
(concentration  set  at  1.0  percent),  and 
(c).  As  an  alternative  to  the  respiratory 
requirements  listed  here,  a 
manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  listed  in  the  TSCA  section 
5(e)  consent  order  for  this  substance. 
The  NCEL  is  1  ppm. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f),  (g)(l)(i),  (g)(l)(iii). 
(g)(l)(v).  (g)(l)(vi),  (g)(2)(i).  (g)(2)(ii), 
(g)(2)(iii),  (g)(2)(iv),  (g)(2)(v),  (g)(3)(i), 
(g)(3)(ii),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721. 80(q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4)  and  (b)(4) 
(N=6). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (d),  (e),  (f),  (g),  (h).  (i),  and 
(k)  are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

[FR  Doc.  00-179  Filed  1-4-00;  8:45  am] 
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[FCC  99-373] 

Delegate  Authority  to  the  Wireless 
Telecommunications  Bureau 
Concerning  Procedures  for  Assigning 
Domestic  Maritime  Mobile  Service 
Identities  (MMSIs) 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMIMARY:  This  document  delegates 
authority  to  the  Chief,  Wireless 
Telecommunications  Bureau  to  enter 
into  written  agreements  on  a 
nondiscriminatory  basis  with  qualified 
entities  who  desire  to  issue  domestic 
MMSIs.  The  Commission  takes  this 
action  to  reduce  unnecessary 
administrative  burdens  and  processing 
delays  for  both  the  maritime  community 
and  the  Commission. 
DATES:  Effective  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Shaffer  of  the  Commission's 
Wireless  Telecommunications  Bureau  at 
(202)418-0680. 
SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  summary  of  the 
Commission's  OrderFCC  99-373, 
adopted  on  November  24,  1999,  and 
released  on  December  15,  1999.  The  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY  A257,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW  Washington, 
DC  20037. 

2.  On  March  6,  1997,  we  released  a 
Public  Notice  stating  that  we  were 
considering  revising  the  procedures 
governing  the  assigiunent  of  maritime 
mobile  service  identities  (MMSIs).  We 
stated  that  we  were  considering 
privatizing  the  issuance  of  MMSIs  by 
providing  blocks  of  numbers  to 
qualified  entities  for  distribution  to  ship 
vessel  operators.  By  this  Public  Notice, 
we  invited  qualified  parties  to  express 
their  interest  in  participating  in 
distributing  MMSIs  to  ship  vessel 
operators. 

3.  Our  objective  was  to  establish  a 
procedure  whereby  certain  private 
sector  entities  would  (1)  issue  an  MMSI 
to  any  U.S.  vessel  operator;  (2)  collect 
and  store  information  in  an  electronic 
database  about  each  vessel  issued  an 
MMSI;  and,  (3)  provide  database  access 
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to  the  U..S.  Coast  Guard.  We  stated  that 
technica^details  for  this  procedure  (e.g., 
where  the  MMSI  database  will  reside, 
and  how  to  ensure  database  access  for 
all  parties)  would  be  developed  upon 
mutual  agreement  between  the 
participants,  the  Commission,  and  the 
U.S.  Coast  Guard.  We  have  received 
letters  from  seven  parties  expressing 
interest  in  issuing  domestic  MMSIs  and 
supporting  our  effort  to  privatize  the 
procedures  for  issuing  domestic  MMSIs. 
We  believe  that  multiple  entities  will 
allow  increased  options  for  vessel 
operators  to  choose  an  MMSI  and  that 
competition  between  the  entities  will 
help  insure  reasonable  fees. 

4.  In  order  to  expedite  the  issuing  of 
domestic  MMSIs  by  private  entities,  we 
are  amending  §  0.331  to  delegate 
authority  to  the  Chief,  Wireless 
Telecommunications  Bureau  to  enter 
into  written  agreements  on  a 
nondiscriminatory  basis  with  qualified 
entities  who  desire  to  issue  domestic 
MMSIs.  The  form  and  general  terms  of 
these  agreements  will  be  announced  at 
a  later  date  by  Public  Notice,  as  well  as 
the  names  and  addresses  of  entities  with 
whom  we  have  entered  into  written 
agreements.  This  list  of  entities  will  be 
updated  and  announced  by  Public 
Notice  as  necessary.  This  delegation  of 
authority  will  reduce  unnecessary 
administrative  burdens  and  processing 
delays  for  both  the  maritime  community 
and  the  Commission  and  allow  us  to 
expedite  the  issuing  of  domestic  MMSIs. 

5.  Our  decision  to  delegate  authority 
to  the  Chief,  Wireless 
Telecommunications  Bureau  is 
procedural  in  nature  and  therefore  is  not 
subject  to  the  notice  and  comment  and 
effective  date  requirements  of  the 
Administrative  Procedures  Act.  See  5 
U.S.C.  553(b)(A),  (d);  Kessier  v.  FCC, 
326  F.2d  673  (D.C.  Cir.  1963). 

Ordering  Clauses 

6.  The  authority  contained  in  sections 
4(i)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C. 
154{i)  and  303(r),  part  0  of  the 
Commission's  rules  IS  AMENDED  as  set 
forth  in  the  rule  changes  below, 
effective  upon  the  adoption  date  of  this 
Order. 

List  of  Subjects  in  47  CFR  Part  0 

Administrative  practice  and 
procedure. 

Federal  Communications  Commisson. 
Magaiie  Roman  Salas,  . 
Secretary. 

Accordingly,  Title  47  of  the  Code  of 
Federal  Regulations,  Part  0,  is  amended 
as  follows: 


PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.131  paragraph  (n)  is 
revised  to  read  as  follows: 

§  0.1 31     Functions  of  the  Bureau. 

***** 

(n)  Administers  the  Commission's 
commercial  radio  operator  (part  13  of 
this  chapter)  and  amateur  radio 
programs  (part  97  of  this  chapter)  and 
the  program  for  construction,  marking 
and  lighting  of  antenna  structures  (part 
17  of  this  chapter)  and  the  issuing 
maritime  mobile  service  identities 
(MMSIs). 
***** 

[PR  Doc.  00-176  Filed  1-4-00;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  96-46;  FCC  99-341) 

Implementation  of  Section  302  of  the 
Telecommunications  Act  of  1996: 
Open  Video  Systems 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  order  on  remand. 

SUMMARY:  This  document  amends 
various  Commission  rules  in  connection 
with  the  open  video  system  proceeding 
as  a  result  of  rulings  in  the  United  States 
Court  of  Appeals  Fifth  Circuit  case,  Citv 
of  Dallas.  Texas  v.  FCC.  The  Fifth 
Circuit  considered  consolidated  appeals 
of  the  Commission's  open  video  system 
rules,  affirming  in  part,  reversing  in 
part,  and  remanding  in  part,  those  rules 
to  meet  the  needs  of  consumers  and 
competitive  entities. 
DATES:  Effective  January  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Broeckaert  at  (202)  418-7200  or 
via  internet  at  sbroecka@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  on 
Remand,  CS  Docket  No.  96-46,  FCC  99- 
341.  adopted  November  9,  1999  and 
released  November  19,  1999.  The 
Commission  adopted  proposed  rules  on 
Open  Video  Systems  in  Notice  of 
Proposed  Rule  Making.  61  FR  10496 
(1996).  The  complete  text  of  this  Order 
on  Remand  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 


(Room  CY-A257)  at  its  headquarters. 
445  12th  Street,  SW  Washington,  D.C. 
20554,  or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  1231  20th  Street. 
NW,  Washington.  D.C.  20036,  or  may  be 
reviewed  via  internet  at  http:// 
www.fcc.gov/csb/. 

Sjrnopsis  of  Order  on  Remand 

/.  Introduction  and  Background 

1 .  In  this  Order  on  Remand,  the 
Commission  amends  its  rules  in 
accordance  with  the  Fifth  Circuit's 
decision  in  City  of  Dallas,  Texas  v.  FCC 
which  reviewed  consolidated  appeals  of 
the  Commission's  open  video  system 
rules.  The  Telecommunications  Act  of 
1996  ("1996  Act")  added  section  653  to 
the  Communications  Act  of  1934, 
establishing  open  video  systems  as  a 
framework  for  entry  into  the  video 
programming  marketplace.  The 
Commission  adopted  a  series  of  orders 
prescribing  rules  and  policies  governing 
the  establishment  and  operation  of  open 
video  systems.  Among  the  decisions 
reached  in  rulemakings  implementing 
the  open  video  system  provision  of  the 
1996  Act,  the  Commission  concluded 
thatCongress  did  not  intend  to  restrict 
open  video  system  service  to  telephone 
companies  alone,  and  permitted  non- 
local exchange  carriers  and  cable 
operators  to  operate,  and  to  obtain 
carriage  on  open  video  systems  where 
consistent  with  the  public  interest, 
convenience,  and  necessity. 

2.  Five  petitions  were  filed  with  the 
Fifth  Circuit  and  the  challenges  fell  into 
three  separate  categories:  (i)  National 
Association  of  Telecommunications 
Advisors  and  Officers,  the  City  of 
Dallas,  and  the  U.S.  Conference  of 
Mayors  challenged  the  impact  of  the 
Commission's  open  video  system  rules 
on  local  governments;  (ii)  National 
Cable  Television  Association  challenged 
the  treatment  of  cable  operators  under 
the  video  system  rules;  and  (iii) 
BellSouth  challenged  the  requirement 
that  open  video  system  operators  obtain 
Commission  certification  before 
commencing  construction  related  to 
open  video  systems. 

3.  The  Fifth  Circuit  affirmed  the 
Commission's  rules:  (i)  limiting  the  fees 
that  localities  may  charge  to  open  video 
system  operators  pursuant  to  section 
653(c)(2)(B)  of  the  Communications  Act; 
(ii)  prohibiting  localities  from  requiring 
open  video  systems  to  provide 
institutional  networks;  and  (iii) 
prohibiting  non-local  exchange  carrier 
cable  operators  and  cable  operators 
whose  fi-anchises  have  expired  from 
becoming  open  video  system  operators 
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Commission  erred  in  adopting  a  pre- 
construction  certification  rule. 

8.  The  Commission  codified  the  pre- 
construction  requirement  at  §  76.1502(a) 
of  its  rules.  As  a  result  of  the  Fifth 
Circuit's  decision,  the  Commission 
deletes  the  pre-construction  certification 
requirement  from  §  76.1502(a)  of  the 
Commission's  Rules. 

9.  Local  Exchange  Carriers  as  Cable 
Operators.  Section  653(a)(1)  states  that  a 
local  exchange  carrier  ("LEC")  may 
provide  cable  service  to  subscribers  in 
its  telephone  service  area  through  an 
open  video  system.  In  adopting  rules  to 
effectuate  this  provision  the 
Commission  determined  that  it  would 
not  permit  a  cable  operator  to  become 
an  open  video  system  operator  in  its 
cable  franchise  area  if  effective 
competition  is  not  present  for  video 
programming  delivery,  even  if  it  also 
becomes  certified  as  a  local  exchange 
carrier  within  the  franchise  area.  The 
Commission  concluded  that  although 
section  653(a)  allows  LECs,  without 
qualification,  to  operate  open  video 
systems  within  their  telephone  service 
cU'ea,  it  does  not  apply  to  cable  operators 
that  are  also  LECs.  The  Commission 
codified  this  provision  at  §  76.1501  of 
its  rules. 

10.  The  Fifth  Circuit  disagreed  with 
the  Commission's  determination,  as  it 
applied  to  LEC  cable  operators,  holding 
that  a  local  exchange  carrier,  without 
qualification,  may  provide  cable  service 
in  its  telephone  area  through  an  open 
video  system.  In  accordance  with  the 
Fifth  Circuit's  decision,  the  Commission 
amends  §  76.1501  to  provide  that  the 
effective  competition  requirement  does 
not  apply  to  a  LEC  cable  operator  that 
seeks  open  video  system  certification 
within  its  cable  service  area. 

11.  Open  Video  System  Operator 
Discretion.  In  the  Second  Report  and 
Order,  the  Commission  granted  open 
video  system  operators  discretion  to 
permit  carriage  of  competing,  in-region 
cable  operators  or  their  affiliates' 
programming.  This  provision  was 
codified  in  §  76.1503(c)(2){v)(A)  of  the 
Commission's  rules.  The  Fifth  Circuit 
invalidated  the  Commission's  rules 
permitting  an  open  video  system 
operator  discretion  to  permit  carriage  of 
a  competing,  in-region  cable  operator's 
programming,  finding  that  section 
653(b)(1)(A)  requires  the  Commission  to 
prohibit  an  operator  of  an  open  video 
system  from  discriminating  among 
video  programming  providers  with 
regard  to  carriage  on  its  open  video 
system.  The  Fifth  Circuit  instructed  the 
Commission,  on  remand,  to  forbid 
discrimination  among  video 
programming  providers,  as  section 
653(b)(1)(A)  requires.  In  this  Order  on 


Remand,  the  Commission  concludes 
that  the  most  efficient  and  expeditious 
method  of  discharging  the  Fifth  Circuit's 
remand  is  to  delete  §  76.1503(c)(2)(v)(A) 
of  the  Commission's  rules  which  grants 
discretion  to  open  video  system 
operators  with  regard  to  carriage  of  the 
programming  of  competing,  in-region 
cable  operators  and  their  affiliates. 

m.  Ordering  Clauses 

12.  Pursuant  to  sections  4(i).  303(r) 
and  653  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  and  573,  the  Commission's  rules 
are  hereby  amended. 

13.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operation  Division, 
shall  send  a  copy  of  this  Order  on 
Remand  including  the  Supplemental 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  Small 
Business  Administration,  in  accordance 
with  paragraph  section  603(a)  of  this 
Regulatory  Flexibility  Act.  Public  Law 
96-354.  94  Stat.  1164,  5  U.S.C.  601  et 
seq.  (1981). 

List  of  Subjects  in  47  CFR  Part  76 

Open  video  system. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

For  the  reasons  discussed  in  the 
preamble.  The  Federal  Communications 
Commission  amends  47  CFR  Part  76  as 
follows: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1 .  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302,  303,  303a,  307,  308,  309,  312,  315, 
317,  325.  503,  521,  522,  531,  532,  533,  534. 
535,  536,  537.  543.  544,  544a,  545.  548,  549, 
552,  5.54,  556.  558,  560,  561.  571,  572,  573. 

2.  Section  76.1501  is  revised  to  read 
as  follows: 

§  76.1 501    Qualifications  to  be  an  open 
video  system  operator. 

Any  person  may  obtain  a  certification 
to  operate  an  open  video  system 
pursuant  to  Section  653(a)(1)  of  the 
Communications  Act,  47  U.S.C. 
573(a)(1).  except  that  an  operator  of  a 
cable  system  may  not  obtain  such 
certification  within  its  cable  service  area 
unless  it  is  subject  to  "effective 
competition"  as  defined  in  Section 
623(1)(1)  of  the  Communications  Act,  47 
U.S.C.  543(1)(1).  The  effective 
competition  requirement  of  the 
preceding  sentence  does  not  apply  to  a 
local  exchange  carrier  that  is  also  a 
cable  operator  that  seeks  open  video 
system  certification  within  its  cable 
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service  area.  A  cable  operator  that  is  not 
subject  to  effective  competition  within 
its  cable  service  area  may  file  a  petition 
with  the  Commission,  seeking  a  finding 
that  particular  circumstances  exist  that 
make  it  consistent  with  the  public 
interest,  convenience,  and  necessity  to 
allow  the  operator  to  convert  its  cable 
system  to  an  open  video  system. 
Nothing  herein  shall  be  construed  to 
affect  the  terms  of  any  franchising 
agreement  or  other  contractual 
agreement. 

3.  Section  76.1502  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  76.1 502    Certification. 

(a)  An  operator  of  an  open  video 
system  must  certify  to  the  Conunission 
that  it  will  comply  with  the 
Commission's  regulations  in  47  CFR 
76.1503.  76.1504,  76.1506{m).  76.1508, 
76.1509,  and  76.1513.  The  Commission 
must  approve  such  certification  prior  to 
the  commencement  of  service  at  such  a 
point  in  time  that  would  allow  the 
applicant  sufficient  time  to  comply  with 
the  Commission's  notification 
requirements. 


4.  Section  76.1503  is  amended  by 
revising  paragraph  (c)(2){v)  to  read  as 
follows: 

§  76.1503    Carriage  of  video  programming 
providers  on  open  video  systems. 

***** 

(c)  *   *   * 

(2)  *   *   * 

(v)  Notwithstanding  the  general 
prohibition  on  an  open  video  system 
operator's  discrimination  among  video 
progTcunming  providers  contained  in 
paragraph  (a)  of  this  section,  a 
competing,  in-region  cable  operator  or 
its  affiliate(s)  that  offer  cable  service  to 
subscribers  located  in  the  service  area  of 
an  open  video  system  shall  not  be 
entitled  to  obtain  capacity  on  such  open 
video  system,  except  where  a  showing 
is  made  that  facilities-based  competition 
will  not  be  significantly  impeded. 
*        •        *        *        » 

[FR  Doc.  00-110  Filed  1-4-00;  8:45  am] 

BILLING  CODE  STM-W-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  991217342-9342-01;  i.D. 
1201 990] 

RiN0648-AN15 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Frameworic  31  to  the 
Northeast  Multispecies  Fishery 
Management  Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule  and  technical 
amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  management  measures 
contained  in  Framework  (FW)  31  of  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  These 
measiu-es  include;  An  increase  in  the 
Gulf  of  Maine  (COM)  cod  trip  limit  to 
400  lb  (181.4  kg)  per  day  with  a 
maximum  possession  limit  of  4,000  lb 
(1,814.4  kg);  modification  of  the  manner 
in  which  allowable  trip  limit  overages 
are  permitted  and  are  calculated;  and 
closure  of  an  inshore  area  comprising 
Massachusetts  Bay  and  Stellwagen  Bank 
for  February  2000.  These  measures 
constitute  an  inseason  adjustment  to  the 
measures  ciurently  in  place.  The  intent 
of  this  rule  is  to  reduce  discards  in  the 
COM  cod  fishery  while  still  achieving 
mortality  objectives  of  the  rebuilding 
plan  in  the  FMP.  In  addition,  this  rule 
corrects  errors  contained  in  the  final 
rule  published  October  15,  1999  (64  FR 
55821),  which  implemented  the 
approved  measures  contained  in 
Amendment  9  to  the  FMP.  The  October 
15,  1999.  rule  inadvertently  omitted 
regulatory  text  to  implement  the 
approved  Atlantic  halibut  measures. 
DATES:  Effective  January  5,  2000,  except 
for  amendments  to  §648.81  which  are 
effective  January  31,  2000,  and  the 
revision  of  §  648.88  (a)(1)  which  is 
effective  November  15.  1999. 
ADDRESSES:  Copies  of  the  FW  31 
document,  its  Regulatory  Impact  Review 
(RIR),  the  EnvironmentaJ  Assessment 
(EA).  and  other  supporting  documents, 
and  dociunents  regarding  Amendment  9 
are  available  from  Paul  J.  Howard. 
Executive  Director.  New  England 
Fishery  Management  Coimcil.  5 
Broadway  (Route  1).  Saugus,  MA 
01906-1036. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  A.  Warren,  Fishery 
Management  Specialist.  978-281-9347. 
SUPPLEMENTARY  INFORMATION: 

GOM  Cod  Measures 

FW  27,  which  became  effective  on 
May  1, 1999,  implemented  measures  to 
address  overfishing  and  achieve  the 
rebuilding  goals  of  the  FMP  for  GOM 
cod  for  the  1999  fishing  year  (May  1.     - 
1999,  through  April  30.  2000).  Because 
the  status  of  the  GOM  cod  stock  was 
characterized  by  the  Multispecies 
Monitoring  Committee  as  collapsing,  the 
New  England  Fishery  Management 
Coimcil  (Council)  chose  a  tairget  total 
allowable  catch  (TAG)  of  782  mt.  which 
corresponded  to  the  precautionary 
fishing  mortality  rate  (F)  goal  of  Fooi- 
This  TAG  was  selected  as  a  target  to 
ensure  that  the  Fmax  TAG  of  1.340  mt 
was  not  exceeded.  FW  27  increased  the 
size  and  duration  of  closed  areas, 
decreased  the  cod  landing  limit  to  200 
lb  (90.7  kg)  per  day  at  sea  (DAS),  and 
required  the  Regional  Administrator 
(RA)  to  reduce  the  landing  limit  to 
between  5  and  100  lb  (2.3  kg  and  45.4 
kg)  per  DAS.  when  402  mt  of  GOM  cod 
was  landed  (30  percent  of  the  Fmax 
target  and  50  percent  of  the  Fo  i  target). 
The  200-lb  (90.7-kg)  landing  limit  was 
reduced  to  30  lb  (13.6  kg)  per  DAS  on 
May  28.  1999.  based  upon  the  RA's 
projection  that  402  mt  had  been  landed. 
Meanwhile,  industry  reports  of  high 
levels  of  discarding  of  cod  precipitated 
the  Council's  May  28.  1999.  request  for 
emergency  action  to  raise  the  GOM  cod 
trip  limit.  NMFS  determined  that  the 
situation  did  not  meet  the  requirements 
for  emergency  action.  Instead,  on 
August  3.  1999.  NMFS  implemented 
interim  measures  to  reduce  levels  of 
discarding  and  overall  fishing  mortality. 
These  interim  measures  consisted  of  a 
landing  limit  of  100  lb  (45.4  kg)  per 
DAS.  with  a  maximiun  possession  limit 
of  500  lb  (226.8  kg).  The  procedure  for 
landing  trip  limit  overages  and  the 
associated  accoimting  of  DAS  (running 
clock)  were  revised  to  limit  the  amount 
of  allowed  overage  to  the  equivalent  of 
1  day's  landing  Umit.  The  interim 
measures  are  in  effect  through  January 
30.  2000. 

FW  31  contains  three  measures  with 
respect  to  GOM  cod:  (1)  A  GOM  cod 
landing  limit  of  400  lb  (181.4  kg)  per 
DAS  with  a  maximum  possession  limit 
of  4,000  lb  (1,814.4  kg);  (2)  the  closure, 
in  February  2000.  of  an  area  of  the  GOM 
comprising  Massachusetts  Bay  and 
Stellwagen  Bank  to  vessels  using  gear 
capable  of  catching  groundfish.  with  the 
exception  of  vessels  using  scallop 
dredge  gear;  and  (3)  an  extension  of  the 


378 


4(0 
contrib  ute 

runn  ng 
morta  ity 
lani 
1.1 

does 
;  in  a 
nil  ining  i 
interi  m 
proposed  February 
incluc  ed 

DDF 


li  nit 


measures, 
increase  to 
could 

mortality,  the 
measures  (a 
interim 
fishing 
projected 
the  400-lb  (1 
exceed  the  F 
projection 
reductions  in 
closure  or 
cxirrent 
the 

FW27i 
closed  area 
of  the  runninjg 

This  trip 
may  land  40( 
for  the  first 
portion 
into  the  DAS 
which  cod 
vessel  that 
call  out  of 
a.m.  and  lan( 
cod:  but  the 
more  GOM 
until  at  least 
day. 

For  trips 
may  land  up 
(181.4  kg)  of 
hr  block  of 
additional  2' 
to  a  maximuin 
per  trip.  For 
been  called 
hr  or  less 
land  up  to, 
(362.8  kg) 
operator  mu|t 
program  or 
remainder  o 
of  the  DAS 
vessel  that 
program  for 
landing,  ma' 
(362.8  kg) 
vessel  opera 
DAS  prograi  i 
have  elapse 
trip.  In  effec 
clock"  is 


21 
there  of, 


aiB 

stuts 

th! 


but 


the 


FW  30,  w 
1999,  was 
multispeciei 
fishing  year 
measures  fo 
established 
2,000  lb  (90 
August  15, 
possession 


Federal  Register /Vol.  65,  No.  3 /Wednesday.  January  5,  2000 /Rules  and  Regulations 


effective  date!  of  the  running  clock 
measure  as  ir  iplemented  in  the  interim 
Al  hough  a  landing  limit 
lb/DAS(181.4kg/DAS) 
to  increased  fishing 
other  management 
itional  closed  area  and 
clock)  serve  to  limit 
Although  the 
ings  of  GOM  cod  under 
.4-kg)  landing  limit 
ijiAx  TAG  by  5  percent,  the 
not  include  potential 
catch  due  to  the  proposed 
ing  clock.  In  contrast,  the 
measures  do  not  include 
closed  area,  and 
neither  the  proposed 
a  limitation  on  the  use 
clock. 

change  means  vessels 
lb  (181.4  kg)  of  GOM  cod 
hr  period  of  a  trip,  or 
after  a  vessel  has  called 
program  to  start  a  trip  on 
landed.  For  example,  a 

a  trip  at  6:00  a.m.  may 
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Georges  Bai^k  Cod  Disapproved 
Measure 


lich  was  effective  July  29, 
portion  of  the 
annual  adjustment  for 
1999  that  contained 
Georges  Bank  cod.  FW  30 
cod  daily  landing  limit  of 
.2  kg)  per  DAS  starting 
:  999,  with  a  maximum 
1  imit  of  20,000  lb  (9.072  kg) 


for  vessels  enrolled  in  the  GOM  Cod 
Trip  Limit  Exemption  Program.  FW  30 
also  established  a  so-called  "backstop 
measure"  that  authorized  the  RA  to 
decrease  the  trip  limit  when  75  percent 
of  the  target  TAG  for  Georges  Bank  cod 
is  projected  to  be  reached.  Conversely, 
the  RA  was  authorized  to  increase  the 
trip  limit  if  it  was  anticipated  that  75 
percent  of  the  target  TAG  for  Georges 
Bank  cod  would  not  be  reached  by  the 
end  of  the  fishing  year. 

FW  31  contains  one  measure  with 
respect  to  Georges  Bank  cod — the 
elimination  of  the  RA's  inseason 
authority  to  adjust  the  Georges  Bank  cod 
trip  limit.  The  Council  proposed  this   _ 
measure  because  of  its  concern  that  a 
decrease  in  the  landing  limit  could 
increase  cod  discards.  The  analysis 
supporting  FW  30  assumed  that  the 
2, 000- lb  landing  limit  would  be  in  effect 
at  the  start  of  the  fishing  year  (May  1, 
1999).  Projected  landings  for  Georges 
Bank  cod  in  that  instance  were 
calculated  to  be  5,947  mt.  Because  the 
2,000-lb  (907-kg)  trip  came  into  effect 
August  15, 1999.  and  not  at  the 
beginning  of  the  fishing  year,  it  is  likely 
that  the  projected  landings  of  5,947  mt 
is  an  underestimation.  Therefore,  NMFS 
disapproved  the  measure  because  it 
would  increase  the  risk  of  exceeding  the 
TAG  and  violate  national  standard  1, 
which  requires  that  management 
measures  prevent  overfishing. 

The  RA  may  set  a  trip  limit  at  the 
appropriate  level  in  order  to  achieve  a 
balance  between  the  conflicting  goals  of 
limiting  fishing  mortality  and 
minimizing  discards.  The  effect  on 
discards  of  a  reduction  of  the  trip  limit 
by  the  RA  depends  on  the  specific  trip 
limit  implemented  and  the 
circumstances  under  which  it  is  used. 

Technical  Amendment 

Information  concerning  Amendment  9 
to  the  FMP  was  provided  in  the 
preamble  of  the  proposed  rule  (64  FR 
13952,  March  23,  1999),  in  the 
supplement  to  the  proposed  rule  (64  FR 
19111,  April  19,  1999),  and  in  the  final 
rule  (64  FR  55821,  October  15,  1999), 
and  is  not  repeated  here.  Among  other 
management  measures  implemented 
under  Amendment  9,  the  final  rule 
added  Atlantic  halibut  to  the 
management  unit  of  the  FMP  and 
implemented  management  measures  for 
that  species.  Consistent  with  the  intent 
of  Amendment  9.  the  October  15,  1999, 
final  rule  revised  §  648.88(a)(1)  to 
specify  the  possession  limit  for  Atlantic 
halibut  for  open  access  multispecies 
handgear  permit  vessels.  However, 
§  648.88(a)(1)  had  been  suspended  by 
the  GOM  interim  cod  rule  (64  FR  42042, 
August  3.  1999).  Therefore,  this  final 


rule  corrects  the  error  by  revising 
§  648.88(a)(1)  to  specify  the  halibut 
measure. 

Abbreviated  Rulemaking 

NMFS  is  making  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  part  648,  subpart  F. 
This  procedure  requires  the  Council, 
when  making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings,  where 
comments  are  accepted.  The  Council 
must  provide  the  public  with  advance 
notice  of  both  the  framework  proposals 
and  the  associated  analysis  and  provide 
an  opportunity  to  comment  on  them 
specifically  prior  to  and  at  the  second 
Council  meeting.  Upon  review  of  the 
analyses  and  public  comments,  the 
Council  may  recommend  to  the  RA  that 
the  measures  be  published  either  as  a 
final  rule,  or  as  a  proposed  rule  if 
additional  public  comment  is  necessary. 

The  initial  and  final  meetings  for 
Framework  31  at  which  public  comment 
was  received  were  on  August  10—11. 
1999,  and  September  21-23,  1999, 
respectively.  The  Council's  Groundfish 
Committee  and  Industry  Advisory  Panel 
also  held  meetings  and  took  public 
comment  on  the  proposals  on  August  25 
and  September  9,  1999.  Documents 
summarizing  the  Council's  proposed 
action  and  the  analysis  of  biological, 
economic,  and  social  impacts  of  this 
and  alternative  actions  were  available 
for  public  review  1  week  prior  to  the 
final  meeting,  as  is  required  under  the 
framework  adjustment  process.  Written 
comments  were  accepted  up  to  and 
during  that  meeting. 

Comments  and  Responses 

Comment  1 :  Several  members  of  the 
fishing  industry  stated  that,  because  the 
February  closure  area  is  based  on  30' 
squares,  it  is  overly  burdensome  on 
inshore  vessels.  The  commenters  said 
the  February  closure  area  closes  some 
areas  within  the  squares  where  cod 
catch  rates  are  low  and  other  fishery 
opportunities  exist.  Instead,  they 
supported  Option  2,  which  proposed 
smaller  year-round  closures  and  other 
measures.  One  individual  who 
supported  Option  2  area  closures  also 
advocated  prohibiting  night  fishing  by 
mobile  gear  in  the  western  GOM. 

Response:  The  Council  considered  the 
Option  2  area  closures  and  other 
measures,  but  rejected  the  proposal  in 
part  because  the  analysis  showed  that 
the  proposed  closures  were  not 
sufficient  to  achieve  the  FMP  objectives, 
and  because  the  U.S.  Coast  Guard 
commented  that  the  closures  would 
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present  enforcement  difficulties  due  to 
their  small  size,  irregular  configuration, 
and  location.  The  prohibition  on  night 
fishing  was  not  available  for 
consideration  in  any  of  the  options  that 
were  drafted  and  analyzed  for  the  final 
framework  meeting. 

Comment  2:  Three  members  of  the 
processing  and  wholesaling  sector,  and 
several  other  individuals,  opposed 
limiting  DAS  during  the  months  of 
February  through  April,  as  proposed  in 
Option  2.  They  indicated  the 
importance  of  these  months  to 
fishermen  and  fish  processors  because 
there  is  excess  market  demand  and  high 
prices  during  those  months.  They  were 
concerned  that  further  disruption  to  the 
supply  of  fresh  fish  during  this  period 
would  cause  their  customers  to  seek 
alternative  sources  of  product,  thus"** 
resulting  in  permanent  loss  of  fresh  fish 
markets  in  the  region. 

Response:  The  Council  did  not  adopt 
the  Option  2  provision  to  limit  DAS 
during  the  months  of  February  through 
April,  primarily  because  analyses 
indicated  that  the  proposed  limitations 
would  not  reduce  effort  substantially 
then,  so  that  such  a  measure  would  have 
little  or  no  contribution  to  conserving 
GOM  cod.  The  Council  also  took  into 
account  concerns  of  the  industry 
regarding  DAS  limitations  during  these 
months  in  some  areas  in  its  rejection  of 
Option  2. 

Comment  3:  Several  members  of  the 
fishing  industry  commented  that  a  trip 
limit  of  200  lb  (90.7  kg)  would  still 
result  in  significant  discards  at  certain 
times  and  in  certain  areas,  especially 
upon  the  re-opening  of  a  seasonally 
closed  area.  All  commenters  supported 
the  goal  of  reducing  discards. 

Response:  A  landing  limit  of  400  lb 
(181.4  kg)  per  day  would  result  in  less 
discarding  than  would  a  200-lb  (90.7-kg) 
limit.  Although  a  400-lb  (181.4-kg)  limit 
would  not  entirely  eliminate  discards,  a 
landing  limit  at  this  level  is  appropriate 
for  achieving  the  goal  of  minimizing 
discards  while  still  achieving  the  fishing 
mortality  rate  objective  for  GOM  cod. 

Comment  4:  One  individual  opposed 
eliminating  the  RA's  authority  to  reduce 
the  Georges  Bank  cod  trip  limit  without 
other  measures  to  prevent  exceeding  the 
target  TAG.  Several  members  of  the 
fishing  industry  and  one  U.S. 
Congressman  supported  elimination  of 
that  authority. 

Response:  NMFS  disapproved  this 
measure,  as  explained  elsewhere  in  the 
preamble  of  this  rule. 

Classification 

The  RA  determined  that  this 
framework  adjustment  to  the  FMP  is 
necessary  for  the  conservation  and 


management  of  the  Northeast 
multispecies  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

Notice  and  opportunity  for  public 
comment  were  pro\^ided  for  the 
management  measures  implemented  by 
this  rule.  The  technical  changes  include 
corrections  to  an  existing  set  of 
regulations  for  which  full  prior  notice 
and  opportunity  for  comment  were 
provided.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  under  5  U.S.C.  553(b)(B),  finds 
that  providing  additional  opportunity 
for  public  comment  is  uruiecessary. 
Because  the  provisions  of  this  rule 
related  to  the  GOM  cod  trip  limit  relieve 
a  restriction,  under  5  U.S.C.  553(d)(1) 
they  are  not  subject  to  the  30-day  delay 
in  effectiveness.  Therefore,  the  trip  limit 
change  will  become  effective  upon 
publication.  Fishermen  will  be  notified 
of  the  new  daily  landing  limit  and 
possession  limit  via  NOAA  weather 
radio,  U.S.  Coast  Guard  announcements, 
and  letters  to  permit  holders.  The 
technical  change  imposes  no  new 
requirements  and  is  not  subject  to  the 
30-day  delav  in  effective  date  provisions 
of  5  U.S.C.  553(d). 

Because  prior  notice  and  opportiuiity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  Consequently, 
a  regulatory  flexibility  analysis  has  not 
been  prepared.  Nevertheless,  the 
socioeconomic  impacts  on  affected 
small  entities  were  considered  in  the 
RIR  contained  in  the  supporting 
analyses  for  Framework  31.  The  short- 
term  impact  of  the  measures  on  ex- 
vessel  revenue  is  estimated  to  result  in 
an  increase  of  approximately  $500,000. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  648 

Commercial  Fisheries,  Fish,  Fisheries. 

Dated:  December  27,  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


§648.10    [Amended] 

2.  In  §648.10,  lift  the  suspension 
placed  on  paragraphs  (f)(3)(i)  and 
(f)(3)(ii)  at  64  FR  42044  (August  3, 
1999),  and  remove  paragraph  (f)(3)(iii). 

§648.14    [Amended] 

3.  In  §648.14,  lift  the  suspension 
placed  on  paragraphs  (c)(23).  (c)(24), 
(c)(25)  at  64  FR  42045  (August  3,  1999), 
and  remove  paragraphs  (c)(27),  (c)(28), 
(c)(29),  and  (c)(30). 

4.  In  §648.81,  revise  paragraph  (g)(1) 
introductory  text,  and  add  paragraph 
(g)(l)(vi)  to  read  as  follows: 

§648.81     Multispecies  closed  areas. 

*         *         »         *         » 

(g)*    *   * 

(1)  No  fishing  vessel  or  person  on  a 
fishing  vessel  may  enter,  fish  in,  or  be 
in,  and  no  fishing  gear  capable  of 
catching  NE  multispecies,  unless 
otherwise  allowed  in  this  part,  may  be 
in,  or  on  board  a  vessel  in,  GOM  Rolling 
Closure  Areas  I  through  VI,  as  described 
in  paragraphs  (g)(l)(i)  through  (vi)  of  this 
section,  for  the  times  specified  in 
paragraphs  (g)(l)(i)  through  (vi)  of  this 
section,  except  as  specified  in 
paragraphs  (d),  and  (g)(2)  of  this  section. 
A  chart  depicting  these  areas  is 
av£ulable  from  the  Regional 
Administrator  upon  request  (see  Table  1 
to  §  600.502  of  this  chapter). 

*  *  *  *  i 

(vi)  Rolling  Closure  Area  VI.  From 
February  1  through  February  29,  2000, 
the  restrictions  specified  in  paragraph 
(g)(1)  of  this  section  apply  to  Rolling 
Closure  Area  VI,  which  is  the  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

Rolling  Closure  Area  VI 

[February  1 -February  28] 


Point 

N.Lai. 

W.  Long. 

(•) 

GM1 

: 

42'"00'  

(') 

GM2 

42°00'  

(^) 

GM3 

42=00'  

(') 

GM4 

42''00'  

ycoc 

GM8 

42°30'  

70-00' 

GM9 

42°30'  

(') 

(*)  or  other  intersecting  line: 
^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 


5.  In  §  648.82,  lift  the  suspension 
placed  on  paragraph  (b)(3)(i)  at  64  FR 
42045  (August  3,  1999)  and  revise  it, 
and  remove  paragraph  (b)(3)(iii)  to  read 
as  follows: 

§  648.82    Effort-control  program  for 
multispecies  limited  access  vessels. 
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(i)  DAS  alloc  atwn 
and  electing  to 
vessel  category 
(136.1  kg)  of  " 
yellowtail  flo 
Atlantic  hali" 
subject  to  DAS 
vessel  is  not  s 
limit  for  other 


ccd 
uid 
ibut 


6.  In§648.8( 
placed  at  64  FI 
on  paragraphs 
(b)(3),  revise 
(b)(l)(ii)(A)to 
and  remove 
(b)(5). 


pari 


A  vessel  qualified 
fish  under  the  small 
mav  retain  up  to  300  lb 
haddock,  and 
er.  combined,  and  one 
per  trip,  without  being 
restrictions.  Such  a 
libject  to  a  possession 
^E  multispecies. 


lift  the  suspension 
42045  (August  3.  1999) 
b)(l)(i).(b)(l)(ii)(A).and 
paragraphs  (b)(l)(i)  and 
lead  as  set  forth  below, 
agraphs  (b)(l)(iv)  and 


§  648.86    Muttiflpecies  possession 
restrictions. 


(b) 

(1) 

(i)  Except  as 

(b)(l)(ii)and 

subject  to  the 

in  Sec.648 

under  a  NE  m 

only  up  to  400 

during  the  firs 
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were  landed  ( 

trip  at  6  a.m 
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lb  (181.8  kg), 

any  more  cod 

at  least  6  a.m. 

each  trip  long 

land  up  to  an 

kg)  for  each  a 
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hr  block  of 

maximum  of 

trip  (e.g.,  a 

into  the  DAS 

but  more  than 

no  more  than 

A  vessel  that 

part  of  an  add 

DAS  (e.g.,  a  V 

into  the  DAS 

hr  but  less 

an  additional 

that  trip.  Cod 

to  this  landin; 

from  other 

as  to  be  readi 

(ii)*   * 
(A)  The 

out  of  the  da:  ; 

under  Sec.64{ 
depart  from  a 
unless 

paragraph  (b) 
rest  of  the 
DAS  has 
all  of  the  cod 
a  vessel  that 


provided  in  paragraph 
of  this  section,  and 
c  all-in  provision  specified 
,  ,.  .  i),  a  vessel  fishing 
V  Itispecies  DAS  may  land 
lb  (181.8  kg)  of  cod 
24-hr  period  after  the 
a  trip  on  which  cod 
a  vessel  that  starts  a 
^  call  out  of  the  DAS 
i.m.  and  land  up  to  400 

the  vessel  cannot  land 
)n  a  subsequent  trip  until 
an  the  following  day).  For 
than  24  hr,  a  vessel  may 
idditional  400  lb  (181.8 
itional  24-hr  block  of 
part  of  an  additional  24- 

fished,  up  to  a 
.000  lb  (1,818.2  kg)  per 
kI  that  has  been  called 
J  rogram  for  48  hr  or  less, 
24  hr,  may  land  up  to.  but 
100  lb  (363.6  kg)  of  cod), 
been  called  into  only 
tional  24-hr  block  of  a 
qssel  that  has  been  called 
rogram  for  more  than  24 

48  hr)  may  land  up  to 
100  lb  (181.8  kg)  of  cod  for 
m  board  a  vessel  subject 
limit  must  be  separated 
of  fish  and  stored  so 
available  for  inspection. 


10(  )(3)( 


star  ed 

may  > 


cd 


oi 
D/^S 


vesse 


than 


sp(  cies 


DAS  program  for  25  hr.  at  the  time  of 
landing,  may  land  only  up  to  800  lb 
(363.6  kg)  of  cod,  provided  the  vessel 
does  not  call  out  of  the  DAS  program  or 
leave  port  until  48  hr  have  elapsed  from 
the  beginning  of  the  trip). 
***** 

7.  In  §648.88:  Paragraph  (a)(1)  is 
revised  effective  November  15,  1999  to 
read  as  set  forth  below;  paragraph  (a)(3) 
is  removed. 

§648.88    Multispecies  open  access  permit 
restrictions. 

(a)  *   *   * 

(1)  The  vessel  may  possess  and  land 
up  to  300  lb  (136.1  kg)  of  cod,  haddock, 
and  yellowtail  flounder,  combined,  one 
Atlantic  halibut,  per  trip,  and  unlimited 
amounts  of  the  other  NE  multispecies, 
provided  that  the  vessel  does  not  use  or 
possess  on  board  gear  other  than  rod 
and  reel  or  handlines  while  in 
possession  of.  fishing  for.  or  landing  NE 
multispecies.  and  provided  it  has  at 
least  one  standard  tote  on  board. 
***** 

[FR  Doc.  99-34026  Filed  12-29-99;  3:45  pm) 
BILLING  CODE  3S10-22-P 


vesfel  operator  does  not  call- 
program  as  described 
.10(c)(3)  and  does  not 
dock  or  mooring  in  port, 
transit  ng  as  allowed  in 

3)  of  this  section,  until  the 
ad(  itional  24-hr  block  of  the 
elap:  ed  regardless  of  whether 
m  board  is  offloaded  (e.g., 
i  as  been  called  into  the 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Permit  Requirements 
for  Vessels,  Processors,  and 
Cooperatives  Wishing  to  Participate  in 
the  Bering  Sea  and  Aleutian  Islands 
Pollock  Fishery  Under  the  American 
Fisheries  Act 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule;  request 

for  comments. 

summary:  NMFS  issues  an  emergency 
interim  rule  to  implement  permit 
requirements  for  vessels,  processors, 
and  cooperatives  wishing  to  participate 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  pollock  fishery 
under  the  American  Fisheries  Act 
(AFA).  This  emergency  interim  rule  is 
necessary  to  provide  participants  in  the 
BSAI  pollock  fishery  with  the 
opportunity  to  apply  for  permits  to 
participate  in  the  BSAI  pollock  fishery 
prior  to  the  scheduled  start  of  the 
fishery  on  January  20,  and  to  implement 


sideboard  restrictions  to  protect  other 
Alaska  fisheries  from  negative  impacts 
as  a  result  of  fishery  cooperatives 
formed  under  the  AFA. 
DATES:  Effective  December  30,  1999 
through  June  27,  2000.  Comments  on 
the  emergency  rule  must  be  received  by 
January  20,  2000. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Administrator, 
Sustainable  Fisheries  Division,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Juneau, 
AK  99802,  Attn:  Lori  Gravel.  Comments 
also  may  be  sent  via  facsimile  (fax)  to 
907-586-7465.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet.  Courier  or  hand  delivery  of 
comments  may  be  made  to  NMFS  in  the 
Federal  Building,  Room  453.  709  West 
9'h  Street,  Juneau.  AK  99801.  and 
marked  Attn:  Lori  Gravel. 

Copies  of  the  Environmental 
Assessment/  Regulatory  Impact  Review/ 
Initial  Regulator}'  Flexibility  Analysis  . 
(EA/RIR/IRFA)  prepared  for 
Amendments  61/61/13/8  and  for  this 
action  may  be  obtained  from  North 
Pacific  Fishery  Management  Council, 
605  West  4th  Ave,  Suite  306, 
Anchorage,  AK  99501,  907-271-2809. 
Send  comments  on  collection-of- 
information  requirements  to  the  NMFS, 
Alaska  Region,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20503,  Attn: 
NOAA  Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lindf 907-586-7228  or 
kent.lind@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

NMFS  manages  the  U.S.  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  BSAI  and  Gulf  of  Alaska  (GOA) 
under  the  fishery  management  plans  for 
the  groundfish  fisheries  of  the  BSAI  and 
GOA  (FMPs).  With  Federal  oversight, 
the  State  of  Alaska  manages  the  FMPs 
for  Commercial  King  Crab  and  Tanner 
Crab  fisheries  in  the  BSAI  and  the 
Scallop  Fishery  off  Alaska.  The  North 
Pacific  Fishery  Management  Council 
(Council)  prepared,  and  NMFS 
approved,  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Regulations 
implementing  the  FMPs  appear  at  50 
CFR  part  679.  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFR  600. 


American  Fisheries  Act- 
Information 


-Background 


The  AFA  made  profound  changes  in 
the  management  of  the  groundfish 
fisheries  of  the  BSAI  and,  to  a  lesser 
extent,  the  groundfish  fisheries  of  the 
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GOA  and  crab  fisheries  of  the  BSAI. 
With  respect  to  the  groundfish  and  crab 
fisheries  off  Alaska,  the  AFA  established 
a  new  allocation  scheme  for  BSAI 
pollock  thatallocates  10  percent  of  the 
BSAI  pollock  total  allowable  catch 
(TAG)  to  the  Western  Alaska 
Community  Development  Quota  (CDQ) 
Program  and,  after  allowance  for 
incidental  catch  of  pollock  in  other 
fisheries,  allocates  the  remaining  TAG 
as  follows:  50  percent  to  vessels 
harvesting  pollock  for  processing  by 
inshore  processors,  40  percent  to  vessels 
harvesting  pollock  for  processing  by 
catcher/processors,  and  10  percent  to 
vessels  harvesting  pollock  for 
processing  by  motherships;provided  for 
the  buyout  and  scrapping  of  nine 
pollock  catcher/processors  through  a 
combination  of  S20  million  in  Federal 
appropriations  and  $75  million  in  direct 
loan  obligations;  established  a  fee  of  six- 
tenths  (0.6)  of  one  cent  for  each  pound 
round  weight  of  pollock  harvested  by 
catcher  vessels  delivering  to  inshore 
processors  for  the  purpose  of  repaying 
the  $75  million  direct  loan  obligation; 
listed  by  name  and/or  provided 
qualifying  criteria  for  those  vessels  and 
processors  eligible  to  participate  in  the 
non-GDQ  portion  of  the  BSAI  pollock 
fishery;  increased  observer  coverage  and 
scale  requirements  for  AFA  catcher/ 
processors;  established  limitations  for 
the  creation  of  fishery  cooperatives  in 
the  catcher/processor,  mothership,  and 
inshore  industry  sectors;  required  that 
NMFS  grant  individual  allocations  of 
the  inshore  BSAI  pollock  TAG  to 
inshore  catcher  vessel  cooperatives 
which  form  around  a  specific  inshore 
processor  and  agree  to  deliver  the  bulk 
of  their  catch  to  that  processor;  required 
harvesting  and  processing  restrictions 
(commonly  known  as  "sideboards")  on 
fishermen  and  processors  who  have 
received  exclusive  harvesting  or 
processing  privileges  imder  the  AFA  to 
protect  the  interests  of  fishermen  and 
processors  who  have  not  directly 
benefitted  from  the  AFA;  and 
established  excessive  share  harvesting 
caps  for  BSAI  pollock  and  directed  the 
Gouncil  to  develop  excessive  share  caps 
for  BSAI  pollock  processing  and  for  the 
harvesting  and  processing  of  other 
groimdfish. 

Since  the  passage  of  the  AFA  in 
October  1998,  NMFS  has  begim  to 
implement  specific  provisions  of  the 
AFA  through  a  variety  of  mechanisms. 
For  the  1999  fishing  year,  NMFS 
implemented  the  new  AFA  pollock 
allocations  and  harvest  restrictions  on 
catcher/processors  through  the  interim 
and  final  BSAI  harvest  specifications 
(64  FR  50,  January  4,  1999;  and  64  FR 


12103,  March  11,  1999).  Required 
changes  to  the  GDQ  program  were 
implemented  through  an  emergency 
interim  rule  (64  FR  3877,  January  26, 
1999;  extended  at  64  FR  34743,  June  29. 
1999).  The  increase  in  observer  coverage 
levels  for  pollock  catcher/processors 
and  regulatory  authority  to  manage  AFA 
catcher/processor  sideboard  limits 
through  directed  fishing  closings  were 
implemented  through  a  separate 
emergency  interim  rule  (64  FR  3435, 
January  22,  1999;  corrected  at  64  FR 
7814,  February  17,  1999;  and  extended 
at  64  FR  33425,  June  6,  1999).  In 
December  1998,  NMFS  administered  the 
buyout  of  the  nine  catcher/processors 
declared  ineligible  under  the  AFA,  and 
is  currently  overseeing  the  scrapping  of 
the  eight  vessels  scheduled  for 
scrapping  under  the  AFA. 

The  Gouncil  has  taken  an  active  role 
in  the  development  of  management 
measures  to  implement  the  various 
provisions  of  the  AFA.  The  Gouncil 
began  consideration  of  the  implications 
of  the  AFA  during  a  special  meeting  in 
November  1998,  during  which  it  began 
consideration  of  AFA-related  actions 
that  were  required  for  the  1999  fishing 
year.  At  its  December  1998  meeting,  the 
Gouncil  voted  to  recommend  approval 
of  the  two  emergency  rules  cited  here, 
recommended  AFA-related  provisions 
to  the  1999  BSAI  harvest  specifications 
for  groundfish,  and  began  an  analysis  of 
a  suite  of  AFA-related  management 
measures  that  subsequently,  became 
known  as  Amendments  61/61/13/8  to 
the  FMPs  for  the  BSAI  groundfish 
fishery.  GOA  groundfish  fishery,  BSAI 
king  and  Tanner  crab  fishery,  and 
Alaska  scallop  fishery,  respectively.  The 
Gouncil  conducted  an  initial  review  of 
Amendments  61/61/13/8  and  related 
AFA  measures  at  its  April  1999  meeting, 
and  took  final  action  on  these 
amendments  at  its  June  1999  meeting. 

The  suite  of  permit  requirements  in 
this  emergency  interim  rule  duplicates, 
and  would  give  immediate  effect  to,  the 
permit  requirements  proposed  under 
Amendments  61/61/13/8.  NMFS  is 
issuing  this  emergency  interim  rule  to 
give  immediate  effect  to  all  AFA-related 
permit  requirements  so  that  the  fishing 
industry  has  the  opportunity  to  apply 
for  and  receive  AFA-related  fishing 
permits  prior  to  the  start  of  the  2000 
fishing  year.  An  emergency  rule  is 
necessary  to  provide  an  opportunity  for 
inshore  catcher  vessels  to  form 
cooperatives  for  the  2000  fishing  year. 
Inshore  sector  cooperatives  will  provide 
the  inshore  industry  with  the  ability  to 
more  effectively  meet  the  temporal  and 
spatial  dispersion  objectives  of  NMFS' 
Steller  sea  lion  conservation  measures 
that  are  being  published  in  separate 


rulemakings.  Without  this  emergency 
interim  rule,  the  inshore  sector  of  the 
BSAI  pollock  industry  would  be  unable 
to  form  cooperatives  prior  to  the  start  of 
the  2000  fishing  year  as  provided  for  in 
the  AFA,  and  would  lose  a  valuable 
method  of  meeting  the  temporal  and 
spatial  dispersion  objectives  of  NMFS' 
Steller  sea  lion  conservation  measures. 
In  addition,  this  emergency  action  is 
necessary  to  implement  section 
211(c)(1)"  of  the  AFA  which  mandates 
sideboard  restrictions  to  prevent  AFA 
catcher  vessels  from  exceeding  "in  the 
aggregate  the  traditional  harvest  levels 
of  such  vessels  in  other  fisheries  under 
the  authority  of  the  North  Pacific 
Gouncil  as  a  result  of  fishery 
cooperatives  in  the  directed  pollock 
fishery,  [and]  protect  processors  not 
eligible  to  participate  in  the  directed 
pollock  fishery  from  adverse  effects  as  a 
result  of  the  AFA  or  fishery  cooperatives 
in  the  directed  pollock  fishery."  Such 
sideboard  protections  must  be 
implemented  prior  to  January  1 ,  2000,  to 
prevent  adverse  economic  impacts  on 
the  participants  of  other  groundfish  and 
crab  fisheries  that  open  January  2000. 

The  permitting  requirements 
contained  in  this  emergency  interim 
rule  will  be  repeated  in  the  proposed 
rule  to  implement  Amendments  61/61/ 
13/8  to  provide  the  public  an 
opportunity  to  comment  on  AFA  permit 
requirements  before  they  are  made 
effective  on  a  permanent  basis.  If 
Amendments  61/61/13/8  are  approved 
by  NMFS,  then  this  emergency  interim 
rule  would  be  superseded  by  the  final 
rule  to  implement  the  amendments. 

This  emergency  interim  rule 
establishes  new  permit  requirements  for 
AFA  catcher/processors,  AFA  catcher 
vessels,  AFA  motherships,  AFA  inshore 
processors,  and  AFA  inshore 
cooperatives.  Any  vessel  used  to  engage 
in  directed  fishing  for  a  non-GDQ 
allocation  of  pollock  in  the  BSAI  and 
any  processor  that  receives  pollock 
harvested  in  a  non-GDQ  directed 
pollock  fishery  in  the  BSAI  is  required 
to  maintain  a  valid  AFA  permit  onboard 
the  vessel  or  at  the  plant  location  at  all 
times  while  non-GDQ  pollock  is  being 
harvested  or  processed.  These  new  AFA 
permits  do  not  exempt  a  vessel  operator, 
vessel  owner,  or  pollock  processor  from 
any  other  applicable  permit  or  licensing 
requirements  required  by  State  or 
Federal  regulations.  However,  vessels 
fishing  for  BSAI  pollock  under  the  CDQ 
program  and  processors  processing 
pollock  harvested  under  the  CDQ 
program  are  not  required  to  have  AFA 
permits  in  order  to  participate  in  the 
CDQ  fishery. 

This  emergency  interim  rule  does  not 
establish  an  application  deadline  for 
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vessel  or  proc<  ssor  permits.  However, 
once  issued,  A  FA  vessel  and  processor 
permits  are  va  id  until  December  31. 
2004.  AFA  ves  sel  and  processor  permits 
may  not  be  usi  d  on  or  transferred  to 
another  vessel  or  processor,  except 
under  the  repl  icement  vessel  provisions 
outlined  here.  However,  AFA  permits 
may  be  amendled  to  reflect  any  change 
in  the  ownersl  ip  of  the  vessel  or 
processor.  In  c  ontrast  to  vessel  and 
processor  perr  lits.  AFA  inshore 
cooperative  pt  rmits  are  valid  only  for 
the  fishing  yes  r  for  which  they  are 
issued,  but  arq  renewable  on  an  annual 
basis. 


AFA  Permit  A  pplications 

Application  forms  for  all  AFA  permits 
are  available  i  pon  request  from  the 
NMFS  Alaska  Region  (see  ADDRESSES) 
and  are  availa  )le  for  downloading  on 
the  NMFS  Ala  ska  Region  home  page 
(http://www.fikr.noaa.gov).  AFA  vessel 
and  processor  permits  will  be  issued  to 
the  current  ov  ner  of  a  qualifying  vessel 
or  processor  i  he/she  submits  to  the 
Regional  Adm  inistrator  a  completed 
AFA  permit  a  )plication  that  is 
subsequently  ipproved.  This  emergency 
interim  rule  a  so  establishes  an  appeals 
process  under  which  applicants  may 
appeal  the  NN  FS  determinations  related 
to  AFA  permi  s  and  AFA  inshore 
cooperative  aiocations.  The  appeals 
process  for  Al  A  permits  is  similar  to  the 
process  currei  itly  in  place  for  the 
individual  fis  ling  quota  program  and 
license  limita  ion  program  (LLP) 
appeals. 

AFA  CatcherAh-ocessor  Permits 


Under  the 
qualified 
on  January  1 
already  issue( 
permits  to  the 
catcher/proc 
emergency  in 
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valid  until 
will  reissue 


AFA. 


AF\ 


re- 
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of  AFA  ca 
required  to 
applications, 
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issued:  Vesse 
sections  208( 
AFA  will  be 
catcher/pro< 
qualifying  foi 
permits  unde  r 
reissued 


processor  pel  mits 
the  aggregate 


,  the  statutory  list  of 
catcher/processors  took  effect 
1999,  and  NMFS  has 
AFA  catcher/processor 
owners  of  all  qualified 
e^sors.  Under  this 
erim  rule,  ciurently 
catcher/processors  will 
AFA  permits  that  will  be 
D4:ember  31,  2004.  NMFS 
catcher/processor 
autoitatically,  and  the  owners 
tch  (r/processors  are  not 
submit  AFA  permit 
Two  categories  of  AFA 
t  ssor  permits  will  be 
s  listed  by  name  in 
)(1)  through  (20)  of  the 
ssued  uiu-estricted  AFA 
permits;  vessels 
AFA  catcher/processor 
section  208(e)(21)  will  be 
restricted  AFA  catcher/ 

which  limits  them,  in 
to  harvesting  no  more 


leis 
iC(  ssor  ] 


than  0.5  percent  of  the  catcher/ 
processor  sector  TAG  allocation. 

AFA  Catcher  Vessel  Permits 

Under  the  AFA,  a  catcher  vessel  is 
qualified  to  fish  for  BSAI  pollock  if  it  is 
listed  by  name  in  the  AFA  or  if  its 
history  of  participation  in  the  BSAI 
pollock  fishery  meets  certain  criteria  set 
out  in  the  AFA.  Under  this  emergency 
interim  rule,  AFA  catcher  vessel  permits 
may  be  endorsed  to  authorize  directed 
fishing  for  pollock  for  delivery  to 
catcher/processors,  AFA  inshore 
processors,  and/ or  AFA  motherships. 
Under  the  AFA,  a  catcher  vessel  may  be 
authorized  to  engage  in  directed  fishing 
for  pollock  for  delivery  to  both  AFA 
inshore  processors  and  AFA 
motherships,  depending  on  its 
qualifying  catch  history.  However,  a 
vessel  that  is  eligible  to  deliver  to 
catcher/processors  is  ineligible  for  an 
endorsement  to  deliver  to  inshore 
processors  or  motherships.  An  applicant 
for  an  AFA  catcher  vessel  permit  is 
required  to  indicate  the  sector 
endorsement(s)  for  which  the  vessel 
qualifies.  NMFS  is  establishing  an 
official  AFA  record  that  includes  the 
relevant  catch  histories  of  all  potentially 
qualifying  vessels  and  will  review  for 
verification  all  claims  of  endorsement 
qualification  against  the  official  AFA 
record. 

AFA  Catcher  Vessel  Crab  Sideboard 
Endorsements 

Under  section  211(c)(1)(A)  of  the 
AFA,  the  Council  is  required  to 
recommend  measures  to  limit  the 
participation  of  AFA  catcher  vessels  in 
BSAI  crab  fisheries.  Section  211(c)(2)(C) 
of  the  AFA  also  prohibits  section  208(b) 
catcher  vessels  (i.e..  AFA  catcher  vessels 
eligible  to  deliver  to  catcher/processors) 
"from  participating  in  a  directed  fishery 
for  any  species  of  crab  in  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
unless  the  catcher  vessel  harvested  crab 
in  the  directed  fishery  for  that  species 
of  crab  in  such  Area  during  1997."  In 
June  1999,  the  Council  developed  final 
recommendations  for  limits  on  the 
participation  of  AFA  catcher  vessels  in 
BSAI  crab  fisheries  in  order  to  comply 
with  these  two  provisions  of  the  AFA. 

NMFS  will  implement  these  catcher 
vessel  crab  sideboard  limits 
recommended  by  the  Council  through 
crab  sideboard  endorsements  on  the 
AFA  catcher  vessel  permits.  The  owner 
of  a  catcher  vessel  who  wishes  to 
participate  in  any  BSAI  crab  fishery 
must  apply  for  and  receive  a  sideboard 
endorsement  for  that  crab  species  on  the 
vessel's  AFA  catcher  vessel  permit.  AFA 
catcher  vessel  permits  may  be  endorsed 
for  the  Bristol  Bay  Red  King  Crab.  St. 


Matthew  Island  blue  king  crab,  Pribilof 
Island  red  or  blue  king  crab,  Aleutian 
Islands  brown  king  crab,  Aleutian 
Islands  red  king  crab.  Opilio  Tanner 
crab,  and  Bairdi  Tanner  crab  fisheries 
based  on  a  vessel's  history  of 
participation  in  each  of  those  fisheries. 
The  specific  qualifying  years  for  each 
fishery'  are  set  out  in  §  679.4(l)(3)(ii)(D) 
of  this  emergency  interim  rule.  While 
the  Council's  recommended  qualifying 
years  for  some  crab  fisheries  are 
different  from  the  1997  qualifying  year 
specified  in  the  AFA  for  section  208(b) 
catcher  vessels,  the  practical  effects  of 
the  Council's  recommended  qualifying 
years  are  the  same  as  those  specified  in 
the  AFA  because  the  same  set  of 
subsection  208(b)  of  the  AFA  catcher 
vessels  would  qualify  for  crab  sideboard 
endorsements  under  either  the  Council's 
recommended  qualification  criteria,  or 
the  criteria  set  out  in  section 
211(c)(2)(C)  of  the  AFA.  Therefore,  the 
Council's  recommended  qualifying 
criteria  are  consistent  with  those  set 
forth  in  section  211(c)(2)(C)  of  the  AFA. 

The  Council  based  some  of  its  crab 
sideboard  recommendations  on  whether 
a  particular  vessel  is  "LLP  qualified"  for 
a  particular  crab  fishery.  To  implement 
this  recommendation,  the  AFA  catcher 
vessel  permit  application  contains 
questions  related  to  vessel  catch  history 
using  the  same  qualifying  years  as  the 
.  LLP  program.  This  rule  requires 
applicants  for  AFA  catcher  vessel 
permits  to  indicate  on  the  permit 
application  which  AFA  crab  sideboard 
endorsements  the  vessel  qualifies  for 
based  on  the  qualifying  criteria  set  out 
in  this  rule.  NMFS  will  review  for 
verification  all  claims  of  qualification. 

Owners  of  catcher  vessels  should  be 
aware  that  qualification  for  a  crab 
sideboard  endorsement  does  not  in  and 
of  itself  provide  sufficient  authorization 
to  participate  in  a  BSAI  crab  fishery. 
Existing  regulations  require  the  vessel 
also  to  have  a  valid  LLP  permit  for  that 
fishery.  To  participate  in  a  BSAI  crab 
fishery,  the  operator  of  an  AFA  catcher 
vessel  must  have  a  valid  LLP  license  for 
that  crab  fishery  as  well  as  an  AFA 
catcher  vessel  permit  containing  an 
endorsement  for  that  crab  fishery. 

Exemptions  to  Catcher  Vessel 
Groundfish  Sideboards 

NMFS  through  subsequent 
rulemaking  will  be  implementing 
sideboard  measures  to  restrict  AFA 
catcher  vessels  from  exceeding,  in  the 
aggregate,  their  historic  harvests  in  other 
groundfish  fisheries  based  on 
recommendations  made  by  the  Council 
at  its  June  1999  meeting.  These 
groundfish  sideboards  will  apply  to  all 
AFA  catcher  vessels  in  the  aggregate 
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regardless  of  sector  and  regardless  of 
participation  in  a  cooperative  except 
that  catcher  vessels  less  than  125  ft 
whose  annual  BSAI  pollock  landings 
averaged  less  than  1700  mt  from  1995- 
1997  (i.e.,  landed  less  than  5,100  mt  of 
pollock  over  the  3-year  period)  are 
exempt  from  BSAI  Pacific  cod 
sideboards  if  they  made  30  or  more  legal 
landings  of  BSAI  Pacific  cod  in  the 
BSAI  directed  fishery  for  Pacific  cod.  In 
addition,  AFA  catcher  vessels  that  meet 
the  same  vessel  length  and  BSAI  pollock 
landing  criteria  and  that  made  40  or 
more  legal  landings  of  GOA  groundfish 
would  be  exempt  from  groundfish 
sideboards  in  the  GOA. 

In  recommending  these  exemptions, 
the  Council  noted  that  many  of  the  AFA 
catcher  vessels  with  relatively  low  catch 
histories  of  BSAI  pollock  have 
traditionally  targeted  BSAI  Pacific  cod 
and  GOA  groundfish  during  much  of  the 
year  and  may  be  only  minor  participants 
in  the  BSAI  pollock  fisher>'.  The 
Council  believed  that  imposing 
aggregate  sideboards  on  such  vessels  in 
the  BSAI  Pacific  cod  fishery  and  GOA 
groundfish  fisheries  could  severely 
harm  the  owners  of  such  vessels  given 
their  historically  high  levels  of 
participation  in  non-pollock  fisheries, 
and  the  fact  that  their  historic 
dedication  to  fisheries  other  groundfish 
fisheries  may  account  for  their  lower 
catch  histories  of  BSAI  pollock  during 
the  AFA  qualifying  years.  The  owners  of 
vessels  who  believe  their  vessel  may  be 
eligible  for  one  or  both  of  these 
exemptions  must  apply  for  the 
sideboard  exemption  on  their  AFA 
catcher  vessel  permit  application  form. 

AFA  Mothership  Permits 

Under  subsection  208(d)  of  the  AFA, 
three  motherships  are  authorized  by 
vessel  name  to  process  pollock 
harvested  in  the  BSAI  directed  pollock 
fishery  for  delivery  to  motherships. 
Under  this  emergency  interim  rule, 
NMFS  will  issue  to  the  owner  of  a 
mothership  an  AFA  mothership  permit 
if  the  mothership  is  listed  by  name  in 
sections  208(d)(1)  through  (3)  of  the 
AFA.  However,  the  owner  of  a 
mothership  wishing  to  process  pollock 
harvested  by  a  fishery  cooperative  also 
must  apply  for  and  receive  a  cooperative 
processing  endorsement  on  its  AFA 
mothership  permit.  This  requirement  is  " 
necessary  because  NMFS  must  identify 
and  place  crab  processing  restrictions 
on  any  entity  that  owns  or  controls  an 
AFA  mothership  or  an  AFA  inshore 
processor  that  receives  pollock 
harvested  by  a  cooperative. 

Subsection  211(c)(2)(A)  of  the  AFA 
imposes  crab  processing  restrictions  on 
the  owners  of  AFA  mothership  and  AFA 


inshore  processors  that  receive  pollock 
from  a  fishery  cooperative.  Under  the 
AFA,  these  processing  limits  extend  not 
only  to  the  AFA  processing  facility 
itself,  but  also  to  any  entity  that  directly 
or  indirectly  owns  or  controls  a  10- 
percent  or  greater  interest  in  the  AFA 
mothership  or  in  the  AFA  inshore 
processor.  To  implement  the  crab 
processing  restrictions  contained  in 
subsection  211(c)(2)(A)  of  the  AFA, 
NMFS  is  requiring  that  applicants  for 
AFA  mothership  and  AFA  inshore 
processor  permits  disclose  on  their 
permit  applications  all  entities  directly 
or  indirectly  owning  or  controlling  a 
10-percent  or  greater  interest  in  the 
AFA  mothership  or  AFA  inshore 
processor  and  the  names  of  BSAI  crab 
processors  in  which  such  entities 
directly  or  indirectly  own  or  control  a 
10-percent  or  greater  interest.  An 
applicant  for  an  AFA  mothership  or  an 
AFA  inshore  processor  permit  who  does 
not  disclose  this  crab  processor 
ownership  information  may  receive  an 
AFA  mothership  permit  or  an  AFA 
inshore  processor  permit  but  will  be 
denied  an  endorsement  authorizing  the 
processor  to  receive  and  process  pollock 
harvested  by  a  fishery  cooperative. 

AFA  Inshore  Processor  Permits 

Under  the  AFA,  inshore  processors 
are  authorized  to  receive  and  process 
BSAI  pollock  harvested  in  the  directed 
fishery,  based  on  their  levels  of 
processing  in  1996  and  1997.  NMFS 
will  provide  to  an  applicant  an 
unrestricted  AFA  inshore  processor 
permit  if  the  Administrator,  Alaska 
Region,  NMFS  (Regional  Administrator) 
determines  that  the  inshore  processing 
facility  annually  processed  more  than 
2,000  metric  tons  (mt)  round  weight  of 
pollock  harvested  in  the  inshore 
directed  pollock  fishery  in  each  of  1996 
and  1997.  NMFS  will  provide  to  an 
applicant  a  restricted  AFA  inshore 
processor  permit  if  the  Regional 
Administrator  determines  that  the 
inshore  processing  facility  processed 
pollock  harvested  in  the  inshore 
directed  pollock  fishery  during  1996  or 
1997,  but  did  not  process  annually  more 
than  2,000  mt  round  weight  of  pollock 
in  each  of  1996  and  1997.  A  restricted 
AFA  inshore  processor  permit  will 
prohibit  the  inshore  processing  facility 
from  processing  more  than  2,000  mt 
round  weight  of  BSAI  pollock  harvested 
in  the  directed  fishery  in  any  one  year. 

The  owner  of  an  AFA  inshore 
processor  wishing  to  process  pollock 
harvested  by  a  fishery  cooperative  must 
also  have  a  cooperative  processing 
endorsement  on  the  AFA  inshore 
processing  permit.  The  requirements  for 
an  AFA  inshore  processor  cooperative 


processing  endorsement  are  the  same  as 
those  listed  for  AFA  motherships  above. 

At  its  June  1999  meeting,  the  Council 
also  recommended  that  each  AFA 
inshore  processor  be  restricted  to 
operating  in  the  single  geographic 
location  in  which  it  operated  in  1996  or 
1997  when  processing  pollock  harvested 
in  the  BSAI  directed  pollock  fishery. 
However,  at  its  December  1999  meeting, 
the  Council  changed  its  June  1 999 
recommendation  and  recommended 
instead  that  inshore  processors  be  held 
to  a  single  geographic  location  during  a 
fishing  year.  This  revised 
recommendation  would  allow  a 
stationary  floating  processor  to  change 
locations  between  fishing  years  instead 
of  holding  them  to  the  location  in  which 
they  operated  in  1996  or  1997. 

The  purpose  of  this  recommendation 
is  to  implement  section  210(f)(1)(A)  of 
the  AFA,  which  includes  vessels  in  a 
single  geographic  location  in  Alaska 
state  waters.  To  implement  this 
restriction,  this  emergency  rule  limits 
shoreside  (land-based)  processors  to 
operating  in  the  physical  location  in 
which  the  facility  first  processed 
pollock  during  a  fishing  year.  Stationary 
floating  processors  are  restricted  to 
operating  in  a  location  within  Alaska 
state  waters  that  is  within  5  nautical 
miles  (nm)  of  the  position  in  which  the 
stationary  floating  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year.  NMFS  believes  that  5  nm 
is  an  appropriate  distance  for  this 
requirement  because  it  allows  the 
operator  of  a  floating  processor  some 
flexibility  in  choosing  an  appropriate 
anchorage,  but  it  still  requires  that  the 
processor  be  located  in  the  same  body 
of  water  for  the  diu^tion  of  a  fishing 
year. 

Inshore  Cooperative  Fishing  Permits 

Under  this  emergency  interim  rule, 
NMFS  will  issue  to  an  inshore  catcher 
vessel  cooperative  formed  for  the 
purpose  of  cooperatively  managing 
directed  fishing  for  pollock  diuing  2000 
an  AFA  inshore  cooperative  fishing 
permit  if  NMFS  receives  the 
cooperative's  completed  application  by 
December  31,  1999,  and  the  Regional 
Administrator  approves  it.  Applications 
for  an  inshore  cooperative  fishing 
permit  must  be  accompanied  by  a  copy 
of  the  cooperative  contract  itself  and  by 
a  copy  of  a  letter  from  a  party  to  the 
contract  requesting  a  business  review 
letter  on  the  fishery  cooperative  from 
the  Department  of  Justice  and  any 
response  to  such  request.  The  Regional 
Administrator  will  not  approve 
applications  for  an  inshore  cooperative 
fishing  permit  that  are  not  received  by 
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the  NMFS  Alas  ca  Region  on  or  before 
December  31,  1999. 

As  part  of  th(  application  for  an 
inshore  cooper  itive  fishing  permit,  the 
cooperative's  d  ssignated  representative, 
who  is  signing  he  permit  on  behalf  of 
the  various  mei  nbers,  is  required  to 
certify  that:  (1)  Each  catcher  vessel  in 
the  cooperative  is  a  qualified  catcher 
vessel  meaning  that  the  vessel  owner(s) 
has  applied  for  an  AFA  catcher  vessel 
permit  and  has  delivered  more  pollock 
harvested  in  th  ?  BSAI  pollock  directed 
pollock  fishery  to  the  designated  AFA 
inshore  procesi  or  than  to  any  other  AFA 
inshore  procesi  or  during  the  year  prior 
to  the  year  in  v  hich  the  cooperative 
fishing  permit  vould  be  in  effect,  (2)  the 
cooperative  coi  itract  was  signed  by  the 
owners  of  at  lei  ist  80  percent  of  the 
qualified  catch  it  vessels  that  delivered 
pollock  harves  ed  in  the  BSAI  directed 
pollock  fishery  to  the  cooperative's 
designated  AFi  ^  inshore  processor 
during  the  yeai  prior  to  the  year  in 
which  the  cooj  erative  fishing  permit 
would  be  in  ef  ect,  (3)  the  cooperative 
contract  requir  ;s  that  the  cooperative 
deliver  at  least  90  percent  of  its  BSAI 
pollock  catch  t  j  its  designated  AFA 
processor,  and  (4)  each  member  vessel 
is  an  AFA-elig  ble  catcher  vessel  and 
has  no  permit  i  anctions  or  other  type  of 
sanctions  agaii  st  it  that  would  prevent 
it  from  fishing  for  groundfish  in  the 
BSAI.  A  catch<  r  vessel  that  is  ineligible 
to  harvest  BSA I  pollock  due  to  permit 
sanctions  or  to  lack  of  an  AFA  or  other 
required  perm  t  may  not  be  a  member  of 
an  inshore  coo  aerative  that  receives  an 
inshore  coopei  ative  fishing  permit.  To 
add  or  subtrac  a  qualified  catcher 
vessel  to  or  fro  m  a  cooperative  fishing 
permit,  the  coc  perative  must  submit  a 
new  applicatic  n  prior  to  the  December 
31  deadline,  and  the  new  application 
must  be  subse(  uently  approved  by  the 
Regional  Adm  nistrator.  Inshore 
cooperative  fis  ling  permits  issued 
under  this  em(  rgency  interim  rule  are 
valid  for  the  21 100  fishing  year  only. 

Replacement  ^  '^essels 

In  the  event  of  the  actual  total  loss  or 
constructive  t(  tal  loss  of  an  AFA  catcher 
vessel,  AFA  mothership,  or  AFA 
catcher/proce;  sor,  the  owner  of  such 
vessel  may  dei  ignate  a  replacement 
vessel  that  wii  be  eligible  in  the  same 
manner  as  the  original  vessel  after 
submission  of  an  application  for  an  AFA 
replacement  v  3ssel  that  is  subsequently 
approved  by  ^  MFS.  The  AFA  contains 
specific  restri(  tions  on  replacement 
vessels  that  ar  3  set  out  in  detail  in  the 
emergency  int  srim  rule  regulatory  text 
at  §679.4{1){7  .  In  this  emergency  rule, 
NMFS  has  ma  Je  one  change  from  the 
language  of  th  3  statute.  Section  208(gK5) 


of  the  AFA  states  that  a  vessel  may  be 
used  as  a  replacement  vessel  for  an 
eligible  AFA  vessel  if: 

the  eligible  vessel  is  less  than  165  feet  in 
registered  length,  of  fewer  than  750  gross 
registered  tons,  and  has  engines  incapable  of 
producing  less  than  3,000  shaft  horsepower, 
the  replacement  vessel  is  less  than  each  of 
such  thresholds  and  does  not  exceed  by  more 
than  10  percent  the  registered  length,  gross 
registered  tons  or  shaft  horsepower  of  the 
eligible  vessel; 

NMFS  believes  that  Congress 
intended  this  clause  to  apply  to  eligible 
vessels  with  engines  incapable  of 
producing  more  than  3,000  shaft 
horsepower  rather  than  engines 
incapable  of  producing  less  than  3,000 
shaft  horsepower  because  no  catcher 
vessel  operating  in  Alaska  has  engines 
incapable  of  producing  less  than  3,000 
shaft  horsepower.  Any  marine  engine  is 
capable  of  producing  less  than  3.000 
shaft  horsepower  at  less  than  full 
throttle  or  at  idle.  Therefore,  in  this 
emergency  rule,  the  phrase  "incapable 
of  producing  more  than  3,000  shaft 
horsepower"  is  used  to  implement 
section  208(g)(5)  of  the  AFA. 

An  existing  AFA  vessel  may  be 
designated  as  a  replacement  vessel  for  a 
lost  AFA  vessel.  In  the  event  that  an 
existing  AFA  catcher  vessel  is 
designated  as  a  replacement  for  a  lost 
AFA  catcher  vessel,  the  catch  histories 
of  the  two  vessels  may  be  merged  for  the 
purpose  of  making  inshore  cooperative 
allocations. 

Official  AFA  Record  and  Appeals 

In  order  to  issue  AFA  permits,  NMFS 
is  compiling  available  information  about 
vessels  and  processors  that  were  used  to 
participate  in  the  BSAI  pollock  fisheries 
during  the  qualifying  periods. 
Information  in  the  official  AFA  record 
will  include  vessel  ownership 
information,  documented  harvests  made 
from  vessels  during  AFA  qualifying 
periods,  vessel  characteristics,  and 
documented  amounts  of  pollock 
processed  by  pollock  processors  during 
AFA  qualifying  periods.  The  official 
AFA  record  is  presumed  to  be  correct 
for  the  purpose  of  determining 
eligibility  for  AFA  permits.  An 
applicant  for  an  AFA  permit  has  the 
burden  of  proving  correct  any 
information  submitted  in  an  application 
that  is  inconsistent  with  the  official 
record. 

This  rule  also  establishes  an  appeals 
process  under  which  the  owners  of 
vessels  and  processors  may  appeal 
NMFS  determinations  about  either  AFA 
eligibility  or  inshore  cooperative 
allocations.  The  appeals  process  for 
AFA  permits  and  inshore  cooperative 
allocations  is  based  on  the  existing 


appeals  process  in  place  for  the 
individual  fishing  quota  and  license 
limitation  programs. 

Changes  to  Definitions 

Under  this  emergency  interim  rule, 
new  definitions  are  added  for  "ADF&G 
processor  code,"  "AFA  catcher/ 
processor,"  "AFA  catcher  vessel," 
"AFA  inshore  processor,"  "AFA 
mothership,"  "Designated  primary 
processor,"  "Official  AFA  record," 
"Restricted  AFA  catcher/processor," 
"Restricted  AFA  inshore  processor," 
"Stationary  floating  processor," 
"Unrestricted  AFA  catcher/processor," 
and  "Unrestricted  AFA  inshore 
processor"  to  describe  vessels  and 
processors  permitted  to  participate  in 
the  BSAI  pollock  fisherj'  under  the 
AFA.  The  definitions  of  "AFA  crab 
processor,"  and  "AFA  inshore  and/or 
mothership  entity"  are  added  to 
implement  the  crab  processing 
sideboard  restrictions  required  under 
the  AFA.  The  definition  of  "Designated 
primary  processor"  is  added  to  describe 
the  processor  to  which  an  inshore 
fishery  cooperative  will  deliver  at  least 
90  percent  of  its  BSAI  pollock.  The 
definition  for  "Official  AFA  record"  is 
added  to  describe  the  relevant  catch 
histories  and  other  data  relevant  to  all 
potentially  qualifying  vessels  and 
processors  in  the  BSAI  pollock  fisheries. 
The  definition  for  "Stationary  floating 
processor"  is  added  to  define  a  vessel  of 
the  United  States  operating  solely  as  a 
mothership  in  Alaska  State  waters  that 
remains  anchored  or  otherwise  remains 
stationary  in  a  single  geographic 
location  while  processing  groundfish 
harvested  in  the  GOA  or  BSAI. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act.  AFA,  and  other  applicable  laws. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

This  emergency  interim  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  E.O.  12866. 

NMFS  finds  that  there  is  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  an  opportunity  for 
public  comment  pursuant  to  authority 
set  forth  at  5  U.S.C.  5(b)(B).  This  action 
is  necessary  to  implement  the  permit 
requirements  of  the  AFA  that  authorize 
vessels  and  processors  to  fish  for  and 
process  pollock,  and  to  provide  an 
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opportunity  for  inshore  catcher  vessels 
to  form  cooperatives  for  the  2000  fishing 
year.  Inshore  sector  cooperatives  will 
provide  the  inshore  industry  with  the 
ability  to  more  effectively  meet  the 
temporal  and  spatial  dispersion 
objectives  of  NMFS's  Steller  sea  lion 
conservation  measures  that  are  being 
published  separately  from  this 
emergency  rule.  Delaying  the 
effectiveness  of  this  emergency  interim 
rule  to  provide  prior  notice  and 
opportunity  for  comment  would 
effectively  deny  the  inshore  sector  of  the 
BSAI  pollock  industry  the  opportunity 
to  form  cooperatives  prior  to  the  start  of 
the  2000  fishing  year  as  provided  for  in 
the  AFA.  Therefore,  this  sector  of  the 
industry  would  lose  a  valuable  method 
of  meeting  the  temporal  and  spatial 
dispersion  objectives  of  NMFS's  Steller 
sea  lion  conservation  measures. 
Delaying  the  start  date  of  the  2000 
pollock  fishery  to  accommodate  delayed 
permitting  requirements  would  conflict 
with  the  investment-backed 
expectations  of  the  regulated 
community,  could  disrupt  the  supply  of 
seafood  products  to  the  United  States 
and  consequently,  would  be  contrary  to 
the  public  interest.  Likewise,  the  need 
to  avoid  delaying  the  start  of  the  pollock 
season  constitutes  good  cause,  pursuant 
to  authority  set  forth  at  5  U.S.C. 
553(d)(3),  not  to  delay  the  effective  date 
of  this  rule  for  30  days.  In  addition,  the 
regulated  community  has  been  aware 
since  the  June  1999  Council  meeting 
that  these  new  requirements  would  be 
necessary  emd  have  had  ample  time  to 
prepare  for  compliance,  making  the  30- 
day  delay  in  effective  date  unnecessary. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  FRA  unless  that 
collection  of  information  displays  a 
ciurently  valid  OMB  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
that  have  been  approved  by  OMB  vmder 
control  number  0648-0393.  Public 
reporting  burden  for  these  collections  of 
information  is  estimated  to  average  as 
follows:  For  the  operator  to  complete 
the  AFA  catcher  vessel  permit 
application  is  2  hours;  for  an  operator  of 
an  AFA  mothership  or  manager  of  an 
inshore  processor  to  complete  the  AFA 
mothership  or  inshore  processor  permit 
application  is  2  hours;  for  a  co-operative 
representative  to  complete  the  AFA 
inshore  cooperative  permit  application 
is  2  hours;  and  for  an  operator  to 
complete  the  AFA  permit  application 
for  a  replacement  vessel  is  30  minutes. 


The  estimated  response  times  shown 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  these  collections  of  information, 
including  suggestions  for  reducing  this 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

The  President  has  directed  Federal 
agencies  to  use  plain  language  when 
communicating  with  the  public,  through 
regulations  or  otherwise.  Therefore, 
NMFS  seeks  public  comment  on  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
emergency  interim  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  28.  1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  is  revised  to  read  as  follows: 

Authority:  Title  11  of  Division  C.  Pub.  L. 
105-277.  112  Stat.  2681:  Sec.  3027.  Pub.  L. 
106-31.  113  Stat.  57  (16  U.S.C.  773  et  seq.. 
1801  et  seq,  and  3631  et  seq.]. 

2.  In  §679.2,  definitions  of  "ADF&G 
processor  code,"  "AFA  catcher/ 
processor,"  "AFA  catcher  vessel," 
"AFA  crab  facility,"  "AFA  inshore  or 
mothership  entity,"  "AFA  inshore 
processor,"  "AFA  mothership," 
"Designated  primary  processor," 
"Official  AFA  record,"  "Restricted  AFA 
catcher/processor,"  "Restricted  AFA 
inshore  processor,"  "Stationary  floating 
processor,"  "Unrestricted  AFA  catcher/ 
processor,"  and  "Unrestricted  AFA 
inshore  processor,"  are  added  in 
alphabetical  order  to  read  as  follows: 

§  679.2    Definitions. 

***** 

ADF&G  processor  code  means  State  of 
Alaska  Department  of  Fish  &  Game 
(ADF&G)  Intent  to  operate  processor 
license  number  (example:  F12345). 

AFA  catcher/processor  means  a 
catcher/processor  permitted  to  harvest 
BSAI  pollock  under  §679.4(11(2). 

AFA  catcher  vessel  means  a  catcher 
vessel  permitted  to  harvest  BSAI 
pollock  under  §679.4(1)(3). 


AFA  crab  facility  means  a  processing 
plant,  catcher/processor,  mothership, 
floating  processor  or  any  other  operation 
that  processes  Bering  Sea  or  Aleutian 
Island  king  or  Tanner  crab  in  which  any 
individual,  corporation  or  other  entity 
that  is  part  of  an  AFA  entity  either 
directly  or  indirectly  owns  a  10  percent 
or  greater  interest,  or  exercises  10 
percent  or  greater  control. 

(1)  Indirect  ownership  standard.  For 
purposes  of  this  definition,  an  indirect 
ownership  interest  is  one  that  passes 
through  one  or  more  intermediate 
entities.  An  entity's  percentage  of 
indirect  interest  is  equal  to  the  entity's 
percentage  of  direct  interest  in  an 
intermediate  entity  multiplied  by  the 
intermediate  entitj''s  percentage  of 
direct,  or  indirect,  interest  in  the  crab 
processing  facility. 

(2)  10  percent  control  standard.  Also 
for  purposes  of  this  definition,  an  entity 
is  deemed  to  exercise  10  percent  or 
greater  control  of  a  crab  processing 
facility  if  the  entity  controls  another 
entity  that  directly  or  indirectly  owns  a 
10  percent  or  greater  interest  in  the  crab 
processing  facility. 

(i)  The  term  "control"  includes: 

(A)  Ownership  of  more  than  50 
percent  of  the  entity; 

(B)  The  right  to  direct  the  business  of 
the  entity; 

(C)  The  right  to  limit  the  actions  of  or 
replace  the  chief  executive  officer,  a 
majority  of  the  board  of  directors,  any 
general  partner,  or  jmy  person  serving  in 
a  management  capacity  of  the  entity;  or 

(D)  The  right  to  direct  the  operation 
or  manning  of  the  crab  processing 
facility. 

(ii)  The  term  "control"  does  not 
include  the  right  to  simply  participate 
in  the  above  actions. 

AFA  inshore  or  mothership  entity 
means  an  entity  that  owns  a  mothership 
and/or  inshore  processor  that  processes 
pollock  harvested  in  the  directed  BSAI 
pollock  fishery. 

(1)  10-percent  ownnership  standard. 
For  purposes  of  this  definition,  all 
individuals,  corporations  or  other 
entities  that  either  directly  or  indirectly 
own  a  10  percent  or  greater  interest  in 
the  mothership  and/or  inshore 
processor,  as  the  case  may  be,  are 
considered  as  comprising  a  single  AFA 
inshore  or  mothership  entity.  An 
indirect  interest  is  one  that  passes 
through  one  or  more  intermediate 
entities.  An  entity's  percentage  of 
indirect  interest  is  equal  to  the  entity's 
percentage  of  direct  interest  in  an 
intermediate  entity  multiplied  by  the 
intermediate  entity's  percentage  of 
direct,  or  indirect,  interest  in  the 
mothership  and/or  inshore  processor,  as 
the  case  may  be. 
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permitted  to  harvest  BSAI  pollock  under 
§679.4(l)(2)(ii). 

Restricted  AFA  inshore  processor 
means  an  AFA  inshore  processor 
permitted  to  harvest  pollock  under 
§679.4(l)(5)(i)(B). 
***** 

Stationary  floating  processor  means  a 
vessel  of  the  United  States  operating  as 
a  processor  in  Alaska  State  waters  that 
remains  anchored  or  otherwise  remains 
stationary  in  a  single  geographic 
location  while  receiving  or  processing 
groundfish  harvested  in  the  GOA  or 
BSAI. 
***** 

Unrestricted  AFA  catcher/processor 
means  an  AFA  catcher/processor 
permitted  to  harvest  BSAI  pollock  under 
§679.4(l)(2)(i). 

Unrestricted  AFA  inshore  processor 
means  an  AFA  inshore  processor 
permitted  to  harvest  pollock  under 
§679.4(l)(5)(i)(A). 
***** 

3.  In  §  679.4,  a  new  paragraph  (1)  is 
added  to  read  as  follows: 

§  679.4    Permits. 

***** 

(1)  AFA  permits  (applicable  through 
June  27,  2000)— (1)  General— [i) 
Applicability.  In  addition  to  any  other 
permit  and  licensing  requirements  set 
out  in  this  part,  any  vessel  used  to 
engage  in  directed  fishing  for  a  non- 
CDQ  allocation  of  pollock  in  the  BSAI 
and  any  shoreside  processor,  stationary 
floating  processor,  or  mothership  that 
receives  pollock  harvested  in  a  non- 
CDQ  directed  pollock  fishery  in  the 
BSAI  must  have  a  valid  AFA  permit 
onboard  the  vessel  or  at  the  facility 
location  at  all  times  while  non-CDQ 
pollock  is  being  harvested  or  processed. 
An  AFA  permit  does  not  exempt  a 
vessel  operator,  vessel,  or  processor 
from  any  other  applicable  permit  or 
licensing  requirement  required  under 
this  part  or  in  other  state  or  Federal 
regulations. 

(ii)  Duration.  Except  as  provided  in 
paragraph  (l)(6)(iv)  of  this  section,  and 
unless  suspended  or  revoked,  AFA 
vessel  and  processor  permits  are  valid 
until  December  31,  2004. 

(iii)  Application  for  permit.  NMFS 
will  issue  AFA  vessel  and  processor 
permits  to  the  current  owner(s)  of  a 
qualifying  vessel  or  processor  if  the 
owner(s)  submits  to  the  Regional 
Administrator  a  completed  AFA  permit 
application  that  is  subsequently 
approved. 

(iv)  Amended  permits.  AFA  vessel 
and  processor  permits  may  not  be  used 
on  or  transferred  to  any  vessel  or 
processor  that  is  not  listed  on  the 


permit.  However,  AFA  permits  may  be 
amended  to  reflect  any  change  in  the 
ownership  of  the  vessel  or  processor.  An 
application  to  amend  an  AFA  permit 
must  include  the  following: 

(A)  The  original  AFA  permit  to  be 
amended,  and 

(B)  A  completed  AFA  permit 
application  signed  by  the  new  vessel  or 
processor  owner. 

(2)  AFA  catcher/processor  permits 
— (i)  Unrestricted.  NMFS  will  issue  to 
an  owner  of  a  catcher/ processor  an 
unrestricted  AFA  catcher/processor 
permit  if  the  catcher/processor  is  one  of 
the  following  (as  listed  in  AFA 
paragraphs  208(e)(1)  through  (20)): 

AMERICAN  DYNASTY  (USCG 
documentation  number  951307); 

KATIE  ANN  (USCG  documentation 
number  .'518441): 

AMERICAN  TRIUMPH  (USCG 
documentation  number  646737); 

NORTHERN  EAGLE  (USCG  documentation 
number  506694); 

NORTHERN  HAWK  (USCG  documentation 
number  643771); 

NORTHERN  JAEGER  (USCG 
documentation  number  521069); 

OCEAN  ROVER  (USCG  documentation 
number  552100); 

ALASKA  OCEAN  (USCG  documentation 
number  637856); 

ENDURANCE  (USCG  documentation 
number  592206); 

AMERICAN  ENTERPRISE  (USCG 
documentation  number  594803); 

ISLAND  ENTERPRISE  (USCG 
documentation  number  610290); 

KODIAK  ENTERPRISE  (USCG 
documentation  number  579450); 

SEATTLE  ENTERPRISE  (USCG 
documentation  number  904767); 

US  ENTERPRISE  (USCG  documentation 
number  921112); 

ARCTIC  STORM  (USCG  documentation 
number  903511); 

ARCTIC  FIORD  (USCG  documentation 
number  940866); 

NORTHERN  GLACIER  (USCG 
documentation  number  663457); 

PACIFIC  GLACIER  (USCG  documentation 
number  933627): 

HIGHLAND  LIGHT  (USCG  documentation 
number  577044); 

STARBOUND  (USCG  documentation 
number  944658). 

(ii)  Restricted.  NMFS  will  issue  to  an 
owner  of  a  catcher/processor  a  restricted 
AFA  catcher/processor  permit  if  the 
catcher/processor  is  not  listed  in 
§  679.4(l)(2)(i)  and  is  determined  by  the 
Regional  Administrator  to  have 
harvested  more  than  2,000  mt  of  pollock 
in  the  1997  BSAI  directed  pollock 
fishery. 

(3)  AFA  catcher  vessel  permits.  NMFS 
will  issue  to  an  owner  of  a  catcher 
vessel  an  AFA  catcher  vessel  permit 
containing  sector  endorsements  and 
sideboard  restrictions  upon  receipt  and 
approval  of  a  completed  application  for 
an  AFA  catcher  vessel  permit. 
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(i)  Qualifying  criteria — (A)  Catcher 
vessels  delivering  to  catcher/processors. 
NMFS  will  endorse  an  AFA  catcher 
vessel  permit  to  authorize  directed 
fishing  for  pollock  for  delivery  to  a 
catcher/processor  if  the  catcher  vessel: 

(1)  Is  one  of  the  following  (as  listed  in 
paragraphs  208(b)(1)  through  (7)  of  the 
AFA): 

AMERICAN  CHALLENGER  (USCG 
documentation  number  633219); 

FORUM  STAR  (USCG  documentation 
number  925863); 

MUIR  MILACH  (USCG  documentation 
number  611.524); 

NEAHKAHNIE  (USCG  documentation 
number  599534); 

OCEAN  HARVESTER  (USCG 
documentation  number  549892); 

SEA  STORM  (USCG  documentation 
number  628959); 

TRACY  ANNE  (USCG  documentation 
number  904859);  or 

(2)  Is  not  listed  in  1 679.4(l)(3)(i)(A){I) 
and  is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
250  metric  tons  and  at  least  75  percent 
of  the  pollock  it  har\'ested  in  the 
directed  BSAI  pollock  fishery  in  1997  to 
catcher/processors  for  processing  by  the 
offshore  component. 

(B)  Catcher  vessels  delivering  to  AFA 
motherships.  NMFS  will  endorse  an 
AFA  catcher  vessel  permit  to  authorize 
directed  fishing  for  pollock  for  delivery 
to  an  AFA  mothership  if  the  catcher 
vessel: 

[1)  Is  one  of  the  following  (as  listed  in 
paragraphs  208(c)(1)  through  (19)  and 
subsection  211(e)  of  the  AFA): 

ALEUTIAN  CHALLENGER  (USCG 
documentation  number  603820); 

ALYESKA  (USCG  documentation  number 
560237); 

AMBER  DAWN  (USCG  documentation 
number  529425); 

AMERICAN  BEAUTY  (USCG 
documentation  number  613847); 

CALIFORNIA  HORIZON  (USCG 
documentation  number  590758); 

MAR-GUN  (USCG  documentation  number 
525608); 

MARGARET  LYN  (USCG  documentation 
number  615563); 

MARK  I  (USCG  documentation  number 
509552); 

MISTY  DAWN  (USCG  documentation 
number  926647); 

NORDIC  FURY  (USCG  documentation 
number  .542651); 

OCEAN  LEADER  (USCG  documentation 
number  561518); 

OCEANIC  (USCG  documentation  number 
602279); 

PACIFIC  ALLIANCE  (USCG 
documentation  number  612084); 

PACIFIC  CHALLENGER  (USCG 
documentation  number  518937); 

PACIFIC  FURY  (USCG  documentation 
number  561934); 

PAP  ADO  II  (USCG  documentation  number 
536161); 

TRAVELER  (USCG  documentation  number 
929356); 


VESTERAALEN  (USCG  documentation 
number  611642); 

WESTERN  DAWN  (USCG  documentation 
number  524423); 

LISA  MARIE  (USCG  documentation 
number  1038717);  or 

(2)  Is  not  listed  in  §679.4(l)(3)(i)(B)(l) 
and  is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
250  mt  of  pollock  for  processing  by 
motherships  in  the  offshore  component 
of  the  BSAI  directed  pollock  fisherj'  in 
any  one  of  the  years  1996  or  1997,  or 
between  January  1, 1998,  and  September 
1, 1998,  and  is  not  eligible  for  an 
endorsement  to  deliver  pollock  to 
catcher/processors  under 
§679.4(l)(3)(i)(A). 

(C)  Catcher  vessels  delivering  to  AFA 
inshore  processors.  NMFS  will  endorse 
an  AFA  catcher  vessel  permit  to 
authorize  directed  fishing  for  pollock  for 
delivery  to  an  AFA  inshore  processor  if 
the  catcher  vessel: 

(1)  Is  the  LISA  MARIE  (USCG 
documentation  number  1038717);  or 

(2)  Is  not  eligible  for  an  endorsement 
to  deliver  pollock  to  catcher/processors 
under  §679.4(l)(3)(i)(A),  and: 

(i)  Is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
250  mt  of  pollock  harvested  in  the 
directed  BSAI  pollock  fishery  for 
processing  by  the  inshore  component  in 
any  one  of  the  years  1996  or  1997.  or 
between  January  1, 1998,  and  September 
1. 1998;  or 

(ii)  Is  less  than  60  ft  (18.1  meters)  LOA 
and  is  determined  by  the  Regional 
Administrator  to  have  delivered  at  least 
40  mt  of  pollock  harvested  in  the 
directed  BSAI  pollock  fishery  for 
processing  by  the  inshore  component  in 
any  one  of  the  years  1996  or  1997,  or 
between  January  1,  1998  and  September 
1,  1998. 

(ii)  Application  for  AFA  catcher 
vessel  permit.  A  completed  application 
for  an  AFA  catcher  vessel  permit  must 
contain: 

(A)  Vessel  information.  The  vessel 
name,  ADF&G  registration  number. 
USCG  dociunentation  number,  vessel 
telephone  number  (if  any),  gross  tons, 
shaft  horsepower,  and  registered  length 
(in  feet); 

(B)  Ovi^ner  information.  Owner 
name(s),  tax  ED  number(s),  business 
mailing  address(es),  business  telephone 
number(s),  business  fax  number(s), 
business  e-mail  address(es),  and 
managing  company  (if  any); 

(C)  Vessel  AFA  qualification 
information.  AFA  catcher  vessel  permit 
endorsement(s)  requested;  and 

(D)  Vessel  crab  activity  information 
required  for  crab  sideboard 
endorsements.  The  owner  of  an  AFA 
catcher  vessel  wishing  to  participate  in 


any  BSAI  king  or  Tanner  crab  fishery 
must  apply  for  a  crab  sideboard 
endorsement  authorizing  the  catcher 
vessel  to  retain  that  crab  species.  An 
AFA  catcher  vessel  permit  may  be 
endorsed  for  a  crab  species  if  the  owner 
requests  a  crab  sideboard  endorsement, 
provides  supporting  documentation  that 
the  catcher  vessel  made  the  required 
legal  landing(s)  of  a  crab  species,  and 
the  Regional  Administrator  verifies  the 
legal  landing(s)  according  to  the 
following  criteria: 

( 1 )  Bristol  Bav  Red  King  Crab 
(BBRKC):  A  legal  landing  of  any  BSAI 
king  or  Tanner  crab  species  in  1996. 
1997,  or  on  or  before  February  7,  1998. 
A  BBRKC  sideboard  endorsement  also 
authorizes  a  vessel  to  retain  Bairdi 
Taimer  crab  harvested  during  the 
duration  of  a  BBRKC  opening  if  the 
vessel  is  otherwise  authorized  to  retain 
Bairdi  Tanner  crab  while  fishing  for 
BBRKC  under  state  and  Federal 
regulations. 

(2)  St.  Matthew  Island  blue  king  crab: 
A  legal  landing  of  St.  Matthew  Island 
blue  king  crab  in  that  fishery  in  1995, 
1996,  or  1997. 

(3)  Pribilof  Island  red  and  blue  king 
crab:  A  legal  landing  of  Pribilof  Island 
blue  or  red  king  crab  in  that  fishery  in 
1995, 1996,  or  1997. 

(4)  Aleutian  Islands  (Adak)  broix-n 
king  crab:  A  legal  landing  of  Aleutian 
Islands  brown  king  crab  during  in  each 
of  the  1997/1998  and  1998/1999  fishing 
seasons. 

(5)  Aleutian  Islands  (Adak)  red  king 
crab:  A  legal  landing  of  Aleutian  Islands 
red  king  crab  in  each  of  the  1995/1996 
and  1998/1999  fishing  seasons. 

(6)  Opilio  Tanner  crab:  A  legal 
landing  of  Chionoecetes[C.)  opilio 
Tanner  crab  in  each  of  4  or  more  years 
firom  1988  to  1997. 

(7)  Bairdi  Tanner  crab:  A  legal 
landing  of  C.  bairdi  Tanner  crab  in  1995 
or  1996. 

(E)  Vessel  exemptions  from  AFA 
catcher  vessel  groundfish  sideboard 
directed  fishing  closures.  An  AFA 
catcher  vessel  permit  may  contain 
exemptions  from  certain  groundfish 
sideboard  directed  fishing  closures.  If  a 
vessel  owrner  is  requesting  an  exemption 
from  groundfish  sideboard-directed 
closures,  the  application  must  provide 
supporting  documentation  that  the 
catcher  vessel  qualifies  for  the 
exemption  based  on  the  criteria  set  out 
below.  The  Regional  Administrator  will 
review  the  vessel's  catch  history 
according  to  the  following  criteria: 

[1)  BSAI  Pacific  cod.  For  a  catcher 
vessel  to  qualify  for  an  exemption  ftt)m 
AFA  catcher  vessel  sideboards  in  the 
BSAI  Pacific  cod  fishery,  the  catcher 
vessel  must  be  less  than  125  ft  LOA, 
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have  harvested  i  combined  total  of  less 
than  5.100  mt  o  BSAI  pollock,  and  have 
made  30  or  mor  2  legal  landings  of 
Pacific  cod  in  tl  e  BSAI  directed  fishery 
for  Pacific  cod  t  uring  the  combined 
years  1995,  199).  and  1997. 

[2]  GOA  grou  idfish  species.  For  a 
catcher  vessel  t(  i  qualify  for  an 
exemption  from  AFA  catcher  vessel 
sideboards  in  th  e  GOA  groundfish 
fisheries,  the  ca  cher  vessel  must  be  less 
than  125  ft  LO/^,  have  harvested  a 
combined  total  )f  less  than  5,100  mt  of 
BSAI  pollock  ar  d  made  40  or  more  legal 
landings  of  GOj'  l  groundfish  during  the 
combined  years  1995,  1996.  and  1997. 

(F)  Certificatii  tn  of  notary  and 
applicant.  Own  !r  signature{s).  date  of 
signature,  print)  d  narae(s),  and  stamp 
and  signature  o  a  notary  public. 

(4)  AFA  moth  =rsbip  permits.  NMFS 
will  issue  to  an  swner  of  a  mothership 
an  AFA  mother  hip  permit  if  the 
mothership  is  oi  le  of  the  following  (as 
listed  in  paragr£  phs  208(d)(1)  through 
(3)  of  the  AFA): 

EXCELLENCE  (  JSCG  documentation 
number  967502); 

GOLDEN  ALAS  CA  (USCG  docamentation 
number  651041);  I  nd 

CX:EAN  PHOEN  IX  (USCG  documentation 
number  296779). 

(i)  Cooperativ  ?  processing 
endorsement.  T  le  owner  of  an  AFA 
mothership  whc  wishes  to  process 
pollock  harveste  d  by  a  fishery 
cooperative  fom  led  under  §679.60  must 
apply  for  and  re  -eive  a  cooperative 
processing  endc  rsement  on  the  vessel's 
AFA  mothershi]  i  permit. 

(ii)  Applicatic  n  for  AFA  mothership 
permit.  A  comp  eted  application  for  an 
AFA  mothershi|i  permit  must  contain: 

(A)  Type  of  pi  rmit  requested.  Type  of 
processor  and  vwiether  requesting  an 
AFA  co-operati\  e  endorsement. 

(B)  Mothershi  i  information.  The 
mothership  nan;  e,  ADF&G  processor 
code,  USCG  doc  iimentation  number, 
Federal  fisheries  permit  number,  gross 
tons,  shaft  horse  sower,  and  registered 
length  (in  feet). 

(C)  Owner  inf  amotion.  Owner 
name(s),  tax  ID  iiumber(s),  business 
mailing  address  es),  business  telephone 
number(s),  busii  less  fax  number(s), 
business  e-mail  iddress(es),  and 
managing  corapi  iny  (if  any); 

(D)  AFA  crab  acility  ownership 
information.  If  t  le  applicant  is  applying 
for  a  cooperativ(  pollock  processing 
endorsement,  thj  AFA  mothership 
application  mus :  list  the  name,  type  of 
facility,  ADF&G  processor  code,  and 
percentage  of  ov  nership  or  control  of 
each  of  each  AF  V  crab  facility  that  is 
owned  or  contrc  lied  by  the  AFA 
mothership  enti  y  that  owns  or  controls 
the  AFA  mother  ship:  and 


(E)  Certification  of  notary  and 
applicant.  Owner  signature(s),  date  of 
signature,  printed  name(s),  and  notary 
stamp  and  signature  of  a  notary  public. 

(5)  AFA  inshore  processor  permits. 
NMFS  will  issue  to  an  owner  of  a 
shoreside  processor  or  stationary 
floating  processor  an  AFA  inshore 
processor  permit  upon  receipt  and 
approval  of  a  completed  application. 

(i)  Qualifying  criteria — (A) 
Unrestricted  processors.  NMFS  will 
issue  an  unrestricted  AFA  inshore 
processor  permit  to  a  shoreside 
processor  or  stationary  floating 
processor  if  the  Regional  Administrator 
determines  that  the  processor  facility 
processed  annually  more  than  2,000  mt 
round-weight  of  pollock  harvested  in 
the  inshore  component  of  the  directed 
BSAI  pollock  fishery  during  each  of 
1996  and  1997. 

(B)  Restricted  processors.  NMFS  will 
issue  a  restricted  AFA  inshore  processor 
permit  to  a  shoreside  processor  or 
stationary  floating  processor  if  the 
Regional  Administrator  determines  that 
the  facility  processed  pollock  harvested 
in  the  inshore  component  of  the 
directed  BSAI  pollock  fishery  during 
1996  or  1997,  but  did  not  process 
annually  more  than  2,000  mt  round- 
weight  of  BSAI  pollock  during  each  of 
1996  and  1997. 

(ii)  Cooperative  processing 
endorsement.  The  owner  of  an  AFA 
inshore  processor  who  wishes  to 
process  pollock  harvested  by  a  fishery 
cooperative  formed  under  §679.61  must 
apply  for  and  receive  a  cooperative 
processing  endorsement  on  the  AFA 
inshore  processor  permit. 

(iii)  Single  geographic  location 
requirement.  An  AFA  inshore  processor 
permit  authorizes  the  processing  of 
pollock  harvested  in  the  BSAI  directed 
pollock  fishery  in  only  a  single 
geographic  location  during  a  fishing 
year.  For  the  purpose  of  this  paragraph, 
single  geographic  location  means: 

(A)  Shoreside  processors.  The 
physical  location  at  which  the  land- 
based  shoreside  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year; 

(B)  Stationary  floating  processors.  A 
location  within  Alaska  state  waters  that 
is  within  5  nm  of  the  position  in  which 
the  stationary  floating  processor  first 
processed  BSAI  pollock  harvested  in  the 
BSAI  directed  pollock  fishery  during  a 
fishing  year. 

(iv)  Application  for  permit.  A 
completed  application  for  an  AFA  " 
inshore  processor  permit  must  contain: 

(A)  Type  of  permit  requested.  Type  of 
processor,  whether  requesting  an  AFA 
cooperative  endorsement,  and  amount 


of  BSAI  pollock  processed  in  1996  and 
1997; 

(B)  Stationary  floating  processor 
information.  The  vessel  name,  ADF&G 
processor  code,  USCG  documentation 
number.  Federal  processor  permit 
number,  gross  tons,  shaft  horsepower, 
registered  length  (in  feet),  and  business 
telephone  number,  business  FAX 
number,  and  business  E-mail  address 
used  onboard  the  vessel. 

(C)  Shoreside  processor  information. 
The  processor  name.  Federal  processor 
permit  number,  ADF&G  processor  code, 
business  street  address;  business 
telephone  and  FAX  numbers,  and 
business  e-mail  address. 

(D)  Owner  information.  Owner 
name(s),  tax  ID  number(s),  business 
mailing  address(es),  business  telephone 
number(s),  business  fax  number(s), 
business  e-mail  address(es),  and 
managing  company  (if  any); 

(E)  AFA  crab  facility  ownership 
information.  If  the  applicant  is  applying 
for  a  cooperative  pollock  processing 
endorsement,  the  AFA  inshore 
processor  application  must  list  the 
name,  type  of  facility,  ADF&G  processor 
code,  and  percentage  of  ownership  or 
control  of  each  of  each  AFA  crab  facility 
that  is  owned  or  controlled  by  the  AFA 
inshore  processor  entity  that  owns  or 
controls  the  AFA  inshore  processor;  and 

(F)  Certification  of  notary  and 
applicant.  Owner  signature(s),  date  of 
signature,  printed  name(s),  and  notary 
stamp  and  signature  of  a  notary  public. 

(6)  Inshore  cooperative  fishing 
permits — (i)  General.  NMFS  will  issue 
to  an  inshore  catcher  vessel  cooperative 
formed  under  section  1  of  the  Act  of 
June  25,  1934  (15  U.S.C.  521)  for  the 
purpose  of  cooperatively  managing 
directed  fishing  for  pollock  for 
processing  by  an  AFA  inshore  processor 
an  AFA  inshore  cooperative  fishing 
permit  upon  receipt  and  approval  of  a 
completed  application. 

(ii)  Application  for  permit.  A 
completed  application  for  an  inshore 
cooperative  fishing  permit  must  contain 
the  following  information: 

(A)  Cooperative  contact  information. 
Name  of  cooperative;  name  of 
cooperative  representative;  and  business 
mailing  address,  business  telephone 
number,  business  fax  number,  and 
business  e-mail  address  of  the 
cooperative; 

(B)  Designated  cooperative  processor. 
The  name  and  physical  location  of  AFA 
Inshore  Processor  that  is  designated  in 
the  cooperative  contract  as  the  processor 
to  whom  the  cooperative  has  agreed  to 
deliver  at  least  90  percent  of  its  BSAI 
pollock  catch.  If  the  processor  is  a 
stationary  floating  processor,  the  single 
geographic  location  (latitude  and 
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longitude)  at  which  the  processor  will 
process  BSAI  pollock  under  the  AFA; 
and  Federal  processor  permit  number  of 
the  AFA  inshore  processor; 

(C)  Cooperative  contract  information. 
A  copy  of  the  cooperative  contract  and 
a  written  certification  that: 

(1)  The  contract  was  signed  by  the 
owners  of  at  least  80  percent  of  the 
qualified  catcher  vessels.  For  the 
purpose  of  this  paragraph,  a  catcher 
vessel  is  a  qualified  catcher  vessel  if: 

(j)  it  delivered  more  pollock  harvested 
in  the  BSAI  inshore  directed  pollock 
fishery  to  the  AFA  inshore  processor 
designated  under  paragraph  (l){6)(ii)(B) 
of  this  section  than  to  any  other 
shoreside  processor  or  stationary 
floating  processor  during  the  year  prior  _ 
to  the  year  in  which  the  cooperative 
fishing  permit  will  be  in  effect;  and 

[ii)  the  owner(s)  of  the  catcher  vessel 
in  question  has  submitted  a  completed 
application  for  an  AFA  catcher  vessel 
permit  to  the  Regional  Administrator 
that  was  received  on  or  before  December 
31, 1999  and  which  is  not  subsequently, 
denied. 

(2)  The  cooperative  contract  requires 
that  the  cooperative  deliver  at  least  90 
percent  of  its  BSAI  pollock  catch  to  its 
designated  AFA  processor;  and 

(3)  Each  catcher  vessel  in  the 
cooperative  is  a  qualified  catcher  vessel 
and  is  otherwise  eligible  to  fish  for 
groundfish  in  the  BSAI,  has  an  AFA 
catcher  vessel  permit  with  an  inshore 
endorsement,  and  has  no  permit 
sanctions  or  other  type  of  sanctions 
against  it  that  would  prevent  it  from 
fishing  for  groundfish  in  the  BSAI; 

(D)  Business  review  letter.  A  copy  of 
a  letter  from  a  party  to  the  contract 
requesting  a  business  review  letter  on 
the  fishery  cooperative  from  the 
Department  of  Justice,  and  any  response 
to  such  request; 

(E)  Vessel  information.  For  each 
cooperative  catcher  vessel  member: 
Vessel  name,  ADF&G  registration 
number,  USCG  documentation  number. 
AFA  permit  number;  and 

(F)  Certification  of  notary  and 
applicant.  Signature  and  printed  name 
of  cooperative  representative,  date  of 
signature,  and  notary  stamp  or  seal  of  a 
notary  public. 

(iii)  Duration  of  cooperative  fishing 
permits.  Inshore  cooperative  fishing 
permits  are  valid  for  1  calendar  year. 

(iv)  Add  or  subtract  vessels  to  a 
cooperative  fishing  permit.  The 
cooperative  representative  must  submit 
a  new  application  to  add  or  subtract  a 
catcher  vessel  to  or  from  an  inshore 
cooperative  fishing  permit  to  the 
Regional  Administrator  prior  to  the 
application  deadline.  Upon  approval  by 
the  Regional  Administrator,  NMFS  will 


issue  an  amended  cooperative  fishing 
permit. 

(v)  Application  deadline.  An  inshore 
cooperative  fishing  permit  application 
and  any  subsequent  contract 
amendments  that  add  or  subtract  vessels 
must  be  received  by  the  Regional 
Administrator  by  December  31  prior  to 
the  year  in  which  the  inshore 
cooperative  fishing  permit  will  be  in 
effect.  Inshore  cooperative  fishing 
permit  applications  or  amendments  to 
inshore  fishing  cooperative  permits 
received  after  December  31  will  not  be 
accepted  by  the  Regional  Administrator 
for  the  subsequent  fishing  year. 

(7)  Replacement  vessels,  (i)  In  the 
event  of  the  actual  total  loss  or 
constructive  total  loss  of  an  AFA  catcher 
vessel,  AFA  mothership,  or  AFA 
catcher/processor,  the  owner  of  such 
vessel  may  replace  such  vessel  with  a 
replacement  vessel.  The  replacement 
vessel  will  be  eligible  in  the  same 
manner  as  the  original  vessel  after 
submission  and  approval  of  an 
application  for  an  AFA  replacement 
vessel  provided  that: 

(A)  Such  loss  was  caused  by  an  act  of 
God,  an  act  of  war,  a  collision,  an  act  or 
omission  of  a  party  other  than  the  owner 
or  agent  of  the  vessel,  or  any  other  event 
not  caused  by  the  willful  misconduct  of 
the  owner  or  agent; 

(B)  The  replacement  vessel  was  built 
in  the  United  States  and  if  ever  rebuilt, 
was  rebuilt  in  the  United  States; 

(C)  The  USCG  certificate  of 
documentation  with  fishery 
endorsement  for  the  replacement  vessel 
is  issued  within  36  months  of  the  end 
of  the  last  year  in  which  the  eligible 
vessel  harvested  or  processed  pollock  in 
the  directed  pollock  fishery; 

(D)  If  the  eligible  vessel  is  greater  than 
165  ft  (50.3  meters  (m))  in  registered 
length,  or  more  than  750  gross  registered 
tons,  or  has  engines  capable  of 
producing  more  than  3,000  shaft 
horsepower,  the  replacement  vessel  is  of 
the  same  or  lesser  registered  length, 
gross  registered  tons,  and  shaft 
horsepower; 

(E)  If  the  eligible  vessel  is  less  than 
165  ft  (50.3  m)  in  registered  length,  of 
fewer  than  750  gross  registered  tons, 
and  has  engines  incapable  of  producing 
more  than  3,000  shaft  horsepower,  the 
replacement  vessel  is  less  than  each  of 
such  thresholds  and  does  not  exceed  by 
more  than  10  percent  the  registered 
length,  gross  registered  tons  or  shaft 
horsepower  of  the  eligible  vessel;  and 

(F)  If  the  replacement  vessel  is  already 
an  AFA  catcher  vessel,  the  inshore 
cooperative  catch  history  of  both  vessels 
may  be  merged  in  the  replacement 
vessel  for  the  purpose  of  determining 
inshore  cooperative  allocations  except 


that  a  catcher  vessel  with  an 
endorsement  to  deliver  pollock  to  AFA 
catcher/processors  may  not  be 
simultaneously  endorsed  to  deliver 
pollock  to  AFA  motherships  or  AFA 
inshore  processors. 

(ii)  Application  for  permit.  A 
completed  application  for  an  AFA 
permit  for  replacement  vessel  must 
contain: 

(A)  Identification  of  lost  AFA  eligible 
vessel. 

(1)  Name,  ADF&G  vessel  registration 
number,  USCG  documentation  number, 
AFA  permit  number,  gross  tons,  shaft 
horsepower,  and  registered  length  ft-om 
USCG  documentation  of  the  vessel; 

(2)  Name(s),  tax  ID  number(s), 
business  mailing  address(es),  telephone 
number(s),  FAX  number(s),  and  e-mail 
address(es)  of  owner(s); 

(3)  Last  year  in  which  this  vessel 
harvested  or  processed  pollock  in  a 
BSAI  directed  pollock  fishery;  and 

[4]  Description  of  how  the  vessel  was 
lost  or  destroyed.  Attach  a  USCG  Form 
2692  or  insurance  papers  to  verify  the 
claim. 

(B)  Identification  of  replacement 
vessel. 

[1]  Name,  ADF&G  vessel  registration 
number,  USCG  documentation  number, 
gross  tons,  shaft  horsepower,  registered 
length,  net  tons,  and  length  overall  (in 
feet)  from  USCG  documentation,  and 
Federal  Fisheries  Permit  number  of  the 
vessel; 

(2)  Name(s),  tax  ID  number(s), 
business  mailing  address(es),  business 
telephone  number(s),  business  FAX 
number(s),  and  business  e-mail 
address(es)  of  the  owner(s); 

(3)  YES  or  NO  indication  of  whether 
the  vessel  was  built  in  the  United  States; 
and 

(4)  YES  or  NO  indication  of  whether 
the  vessel  has  ever  been  rebuilt,  and  if 
so  whether  it  was  rebuilt  in  the  United 
States. 

(C)  Certification  of  applicant  and 
notary:  Signature(s)  and  printed  name(s] 
of  owner(s)  and  date  of  signature; 
signature,  notary  stamp  or  seal  of  notary 
public,  and  date  notary  commission 
expires. 

(8)  Application  evaluations  and 
appeals — (i)  Initial  evaluation.  The 
Regional  Administrator  will  evaluate  an 
application  for  an  AFA  fishing  or 
processing  permit  submitted  in 
accordance  with  this  paragraph  (1)  and 
compare  all  claims  in  the  application 
with  the  information  in  the  official  AFA 
record.  Claims  in  the  application  that 
are  consistent  with  information  in  the 
official  AFA  record  will  be  accepted  by 
the  Regional  Administrator.  Inconsistent 
claims  in  the  application,  unless 
supported  by  evidence,  will  not  be 
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accepted.  An 
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information  s 
for  an  AFA 
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proof  to  change  information  in  the 
official  AFA  record. 

(iii)  Sixty-day  evidentiary  period.  The 
Regional  Administrator  will  specify  by 
letter  a  60-day  evidentiary  period  during 
which  an  applicant  may  provide 
additional  information  or  evidence  to 
support  the  claims  made  in  his  or  her 
application,  or  to  submit  a  revised 
application  with  claims  consistent  with 
information  in  the  official  AFA  record, 
if  the  Regional  Administrator 
determines  that  the  applicant  did  not 
meet  the  burden  of  proving  that  the 
information  on  the  application  is  correct 
through  evidence  provided  with  the 
application.  Also,  an  applicant  who  fails 
to  submit  required  information  will 
have  60  days  to  provide  that 
information.  An  applicant  will  be 
limited  to  one  60-day  evidentiary 
period.  Additional  information  or 
evidence,  or  a  revised  application 
received  after  the  60-day  evidentiary 
period  specified  in  the  letter  has  expired 
will  not  be  considered  for  the  purposes 
of  the  initial  administrative 
determination. 

(iv)  Initial  administrative 
determinations  (IAD).  The  Regional 
Administrator  will  prepare  and  send  an 
IAD  to  the  applicant  following  the 
expiration  of  the  60-day  evidentiary 
period  if  the  Regional  Administrator 
determines  that  the  information  or 
evidence  provided  by  the  applicant  fails 
to  support  the  applicant's  claims  and  is 
insufficient  to  rebut  the  presumption 


that  the  official  AFA  record  is  correct, 
or  if  the  additional  information, 
evidence,  or  revised  application  is  not 
provided  within  the  time  period 
specified  in  the  letter  that  notifies  the 
applicant  of  his  or  her  60-day 
evidentiary  period.  The  IAD  will 
indicate  the  deficiencies  in  the 
application,  including  any  deficiencies 
with  the  information,  the  evidence 
submitted  in  support  of  the  information, 
or  the  revised  application.  The  IAD  also 
will  indicate  which  claims  cannot  be 
approved  based  on  the  available 
information  or  evidence.  An  applicant 
who  receives  an  IAD  may  appeal  under 
the  appeals  procedures  set  out  at 
§  679.43.  An  applicant  who  avails 
himself  or  herself  of  the  opportimity  to 
appeal  an  IAD  will  receive  an  interim 
AFA  permit  that  authorizes  a  person  to 
participate  in  an  AFA  pollock  fishery, 
and  will  have  the  specific  endorsements 
and  designations  based  on  the  claims  in 
his  or  her  application.  An  interim  AFA 
permit  will  expire  upon  final  agency 
action. 

(v)  Effect  of  cooperative  allocation 
appeals.  An  AFA  inshore  cooperative 
may  appeal  the  pollock  quota  share 
issued  to  the  cooperative  under 
§  679.61;  however,  final  agency  action 
on  the  appeal  must  occur  prior  to 
December  15  for  the  results  of  the 
appeal  to  take  effect  during  the 
subsequent  fishing  year. 
[FR  Doc.  99-34065  Filed  12-30-99;  9:5a  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Docket  No.  9&-045-1] 

Veterinary  Services  User  Fees;  Pet 
Food  Facility  Inspection  and  Approval 
Fees 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
existing  user  fees  for  the  inspection  and 
approval  of  pet  food  manufacturing, 
rendering,  blending,  digest,  and 
spraying  and  drying  facilities.  Existing 
user  fees  require  such  facilities  to  pay 
user  fees  based  on  hourly  rates  for 
inspections  and  approval.  We  are 
proposing  to  replace  the  hourly  rates  for 
this  specific  service  with  flat  rate  user 
fees  that  would  cover  the  cost  of  all 
inspections  required  for  annual 
approval.  We  are  taking  this  action  in 
order  to  make  it  easier  for  users  to  know 
their  costs  in  advance,  while  still 
ensuring  we  cover  our  costs. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  March  6, 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  98-045- 
1 ,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  98-045- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
wwrw.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinary  Services, 
contact  Ms.  Louise  Lothery, 
Administrative  Officer,  Management 
Support  Staff,  VS,  APHIS,  4700  River 
Road  Unit  44,  Riverdale,  MD  20737- 
1231;  (301)  734-7517. 

For  information  concerning  rate 
development  of  the  proposed  user  fee, 
contact  Ms.  Donna  Ford,  Section  Head, 
Financial  Systems  and  Services  Branch, 
Budget  and  Accounting  Service 
Enhancement  Unit,  MRPBS,  APHIS, 
4700  River  Road  Unit  54,  Riverdale.  MD 
20737-1232; (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

Facilities  that  process  or  manufactiu-e 
pet  food  ingredients  or  products  for 
export,  including  manufacturing, 
rendering,  blending,  digest,  and 
spraying  and  drying  facilities,  are 
required  by  the  European  Union  and 
other  foreign  countries  to  be  inspected 
and  approved  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 

Rendering  facilities  process  slaughter 
byproducts,  animals  unfit  for  human 
consumption,  and  meat  scraps  by 
cooking  them  down  into  various  types 
of  protein  meal  that  are  used  as 
ingredients  in  pet  foods.  Blending 
facilities  take  different  kinds  of  protein 
meal  and  mix  them  according  to 
manufacturers'  specifications.  Digest 
facilities  produce  enzymatic  meals  in 
powdered  or  liquid  form  for  use  as  pet 
food  flavor  enhancers.  Spraying  and 
drying  facilities  produce  powdered 
blood  meal,  which  is  also  used  as  a 
flavor  enhancer.  Manufacturing 
facilities  add  enzymatic  digests  and/or 
blood  meal  to  blended  protein  meal  to 
produce  the  finished  pet  food,  which  is 
then  packaged  for  sale  in  the  United 
States  or  for  export  to  another  country. 

User  fees  to  reimburse  APHIS  for  the 
costs  of  providing  veterinary  diagnostic 
services  and  import-and  export-related 
services  for  live  animals  and  birds  and 
animal  products  are  contained  in  9  CFR 
part  130.  Section  130.8  lists 
miscellaneous  flat  rate  user  fees.  Section 


130.21  lists  the  hourly  rate  user  fees 
charged  for  APHIS'  export  services, 
which  include  inspecting  and  approving 
pet  food  facilities  under  9  CFR  part  156, 
"Voluntary  Inspection  and  Certification 
Service." 

We  are  proposing  to  amend  9  CFR 
part  130  to  establish  flat  rate  annual 
user  fees  to  cover  the  cost  of  APHIS' 
inspection  and  approval  of  pet  food 
manufactming,  rendering,  blending, 
digest,  and  spraying  and  drying 
facilities.  Under  this  proposal,  pet  food 
manufacturing,  rendering,  blending,  and 
digest  facilities  would  be  subject  to  a 
user  fee  of  $404.75  for  initial  approval 
and  a  user  fee  of  $289.00  for  annual 
renewal  of  APHIS  approval.  Pet  food 
spraying  and  drying  facilities  would  be 
subject  to  a  user  fee  of  $275.00  for  initial 
approval  and  $162.50  for  annual 
renewal  of  APHIS  approval.  The  flat  rate 
user  fees  would  cover  all  costs  of 
inspection,  including  airfare  and/or 
groimd  travel,  lodging,  inspection,  per 
diem,  and  miscellaneous  travel 
expenses. 

We  are  proposing  this  action  based  on 
a  requests  from  pet  food  industry 
representatives  that  we  modify  our  user 
fees  to  make  it  easier  for  them  to  know 
in  advance  what  their  costs  will  be.  We 
have  determined  that  the  most  effective 
way  to  do  this  is  to  establish  a  flat  rate 
annual  user  fee,  which  would 
effectively  eliminate  any  variation  in 
cost  that  could  otherwise  result  in 
charging  hourly  rates  for  inspections. 

We  calculated  the  proposed  flat  rate 
annual  user  fees  to  reflect  the  average 
annual  cost  to  APHIS  of  providing  these 
services.  The  average  annual  cost 
includes  the  time  to  provide  the  service 
and  travel  time,  which  are  both 
currently  billed  at  an  hourly  rate.  The 
total  charge  to  each  facility  would  not 
be  significantly  different  from  what  each 
facility  currently  pays. 

We  are  also  proposing  to  make 
nonsubstantive  changes  to  9  CFR  part 
130,  including  moving  all  of  the  flat  rate 
user  fees  contained  in  §  130.8  that  are 
charged  to  import/export  facilities  or 
establishments  into  a  new  §  130.11, 
which  would  also  include  the  flat  rate 
fees  that  we  are  proposing  in  this 
document.  The  following  table  shows 
where  the  fees  for  each  service  currently 
listed  in  the  regulations  would  be 
located  in  part  130  if  this  proposal  is 
adopted. 
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130.8 

130.8 

130.8 

130.8 

130.8 

130.8 

130.11 

130.8 

130.11 

130.8 

130.8 

130.8 

130.8 

130.8 

130.11 

N/A 

130.11 

N/A 

130.11 
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exported 


Germ  plasm  t>eln<  imported  .-. 

Import  compliance  assistance  

Inspection  for  approval  of  slaughter  establishments 

Inspection  of  apprtved  establishments,  warehouses,  and  facilities  under  9  CFR  parts  94  through  96 

Processing  VS  fohn  16-3,  "Application  for  Permit  to  Import  Controlled  Material/Import  or  Transport  Organisms  or 


Vectors 


Release  from  expert 
Embryo  collection 
Inspection  for  approval 
Inspection  for  app  oval 


agricultural  hold  

center  inspection  and  approval 

of  pet  food  manufacturing,  rendering,  blending,  or  digest  facilities 
of  pet  food  spraying  and  drying  facilities 


We  are  also  p  oposing  to  amend 
§  130.1  to  add  tlie  following  definitions 
for  "pet  food  blimding  facility,"  "pet 
food  digest  faciBty,"  "pet  food 
manufacturing  1  icility,"  "pet  food 
rendering  facilil  y,"  and  "pet  food 
spraying  and  dr  dng  facility." 
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Pet  food  digeit  fi 
produces  enzyn  atic 
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food  flavor  enh<  ncers 


;  A  facility 
or  plant  protein  meal 

'acihty:  A  facility  that 
protein  meals  in 
laid  form  for  use  as  pet 


Pet  food  man 
facility  that  produces 
packages  pet 
States  or  for 


feed 


Pet  food  ren 
that  processes  s 
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and  meat  scraps 
into  protein 
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processes,  or 
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human  consiunption, 
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Pet  food  spra^j/dry 
that  produces 
use  as  a  flavor 


facility:  A  facility 
piwdered  blood  meal  for 
e  ihancer  in  pet  food. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
I  significant  for  the  piuposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

User  fees  to  reimbiu'se  APHIS  for  the 
costs  of  providing  veterinary  diagnostic 
services  and  import-  and  export-related 
services  for  live  animals  and  birds  and 
animal  products  are  contained  in  9  CFR 
part  130.  Cvurently,  we  charge  hourly 
rate  user  fees  for  inspection  and 
approval  of  manufactiuing,  rendering, 
blending,  digest,  and  spraying  and 
drying  facilities.  We  are  proposing  to 
amend  the  regulations  by  removing 
these  hoiu-ly  rate  user  fees  for  inspection 
and  approval  and  replacing  them  with 
two  sets  of  flat  rate  annual  user  fees:  one 
for  the  inspection  and  approval  of  pet 
food  manufactiuing,  rendering, 
blending,  and  digest  facilities,  and  one 
for  the  inspection  and  approval  of  pet 
food  spraying  and  drying  facilities. 

We  arrived  at  the  flat  rate  annual  user 
fees  that  we  are  proposing  by 
calculating  the  average  niunber  of  hours 


required  for  an  APHIS  inspector  to 
complete  an  inspection  (including  travel 
time),  multiplying  by  the  average 
niunber  of  inspections  performed  during 
a  year  (two  per  center),  and  adding  the 
average  direct  labor  involved  and 
proportional  shares  of  support  costs, 
overhead,  and  departmental  charges. 

The  resulting  proposed  flat  rate  user 
fees  for  manufacturing,  rendering, 
blending,  or  digest  facilities  are  $404.75 
for  initial  inspection  and  approval  and 
$289.00  for  renewal  of  approval;  for 
spraying  and  drying  facilities,  they  are 
$275.00  for  initial  inspection  and 
approval  and  $162.50  for  renewal  of 
approval.  These  fees  would  not  be 
significantly  different  ft'om  the  amount 
customers  have  paid  yearly  in  the  past 
at  hourly  rates  for  initial  inspection  and 
approval. 

The  table  below  shows  the  difference 
between  the  average  cost  for  initial  and 
renewed  inspection  and  approval  for 
each  of  the  five  categories  of  pet  food 
facilities  using  the  ciurent  hourly  rate 
user  fees  and  the  cost  under  the 
proposed  flat  rate  user  fees.  Change  in 
cost  of  inspection  and  approval  imder 
proposed  flat  rate  user  fees 


(  Jhange  in  Cost  of  Inspection  and  Approval  Under  Proposed  Flat  Rate  User  Fees 


Type  of  pet  food  facility 


Average  cost  to 

facilities  at  current 

houriy  rate  user  fees 


Initial 
approval 


Renewed 
approval 


Cost  to  facilities  under 

proposed  flat  rate 

user  fees 


Initial 
approval 


Renewed 
approval 


Change  in  user  fee 
collections 


Initial 
approval 


Renewed 
approval 


Manufacturing  .. 

Rendering  

Blending  

Digest 

Spraying/Drying 


$415.00 
376.75 
436.25 
390.75 
275.00 


$353.25 
272.75 
316.00 
213.75 
162.50 


$404.75 
404.75 
404.75 
404.75 
275.00 


$289.00 
289.00 
289.00 
289.00 
162.50 


$10.25 
28.00 

-31.50 
14.00 
0 


$64.25 

16.25 

27.00 

76.00 

0 


As  shown  in 
collected  for  the 


the  table,  the  user  fees 
inspection  and 


approval  of  pet  food  manufactiu-ing  and 
blending  industries  are  expected  to 


decrease  overall.  Pet  food  spraying  and 
drying  facilities  would  not  be  affected 
by  this  proposed  rule.  For  the 
inspection  and  approval  of  the 
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rendering  and  digest  facilities,  user  fee 
collections  are  expected  to  increase. 


However,  as  shown  in  the  table 
below,  the  total  amount  of  fees  collected 
is  not  expected  to  change  significantly. 


Comparison  of  Total  Hourly  (A)  and  Flat  (B)  Rate  User  Fee  Collections,  Based  on  the  Number  of 
Approvals  (C)  Issued  if^  1997  for  Manufacturing,  Rendering,  Blending,  and  Digest  Pet  Food  Facilities 


A 

B 

C 

(A*C)                (B*C) 

Manufacturing  facilities 

Rendering  facilities  

Blending  facilities 

Digest  facilities  

[(415+353.25)/2]=$384.13 
[(376.75+272.75)/2]=$324.75 
((436.25+31 6)/2]=$376. 13 
((390.75+2 1 3.75)/21=$302.25 

[(404.75+289)/2]=$346.88 
[(404.75+289)/2]=$346.88 
((404.75+289)/2)=$346.88 
((404.75+289)/2]=$346.88 

88 
148 

7 
12 

$33,803.00 

$48,063.00 

$2,428.13 

$3,627.00 

$30,525.00 

$51,337.50 

$2,428.13 

$4,162.50 

Total  collections  using 
tfie  two  different  metfi- 
ods  (A  and  B). 

$87,921.13 

$88,453.13 

In  the  table  above,  columns  "A"  and 
"B"  depict  the  average  charges  by 
APHIS  for  an  initial  inspection  and  a 
license  renewal,  using  the  current 
hourly  rate  average  user  fee  and  using 
the  proposed  flat  rate  user  fee.  Column 
"C"  shows  the  number  of  facilities  that 
were  approved  by  APHIS  in  1997  within 
each  of  the  pet  food  industries. 

The  last  two  columns  ("A*C")  and 
("B*C")  represent  the  dollar  amounts 
collected  by  APHIS  using  the  two 
different  methods.  Column  "A*C" 
represents  the  dollar  amount  collected 
by  APHIS  when  it  uses  an  hourly  rate 
user  fee.  Column  "B*C"  represents  the 
expected  dollar  amount  if  APHIS  uses 
the  proposed  flat  rate  user  fee.  Based  on 
the  difference  between  the  total 
collections  under  the  two  methods,  the 
proposed  flat  rate  fee  would  result  in  a 
0.6  percent  increase  in  total  collections. 

Effects  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  rules  on  small 
business,  organizations,  and 
governmental  jurisdictions.  The  entities 
that  would  be  affected  by  this  proposal 
are  pet  food  manufacturing,  rendering, 
blending,  digest,  and  spraying  and 
drying  facilities.  According  to  Small 
Business  Administration  data,  there  are 
1,100  firms  in  the  United  States  that 
produce  cat  and  dog  food  or  ingredients 
that  go  into  pet  food,  1,030  (over  93 
percent)  of  which  would  be  considered 
small  (employing  fewer  than  500 
people).  However,  as  shown  above,  the 
economic  effects  of  this  proposal  on 
those  entities,  whether  small  or  large, 
would  be  insignificant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Qatalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  130 

Animals,  Birds.  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products.  Quarantine.  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  propose  to  amend  9 
CFR  part  130  as  follows: 

PART  130— USER  FEES 

1 .  The  authority  citation  for  part  1 30 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  5542;  7  U.S.C.  1622:  19 
U.S.C.  1306;  21  U.S.C.  102-105,  111,  114, 
114a,  134a.  134c.  134d.  134f,  136.  and  136a; 
31  U.S.C.  3701.  3716.  3717,  3719.  and  3720A; 
7  CFR  2.22.  2.80.  and  371.2(d). 

2.  In  §  130.1.  definitions  for  "pet  food 
blending  facility."  "pet  food  digest 
facility."  "pet  food  manufacturing 
facility,"  "pet  food  rendering  facility," 
and  "pet  food  spraying  and  drying 
facility"  would  be  added  in  alphabetical 
order  to  read  as  follows: 

§130.1     Definitions. 

***** 

Pet  food  blending  facility.  A  facility 
that  blends  animal  or  plant  protein  meal 
for  use  in  pet  food. 

Pet  food  digest  facility.  A  facility  that 
produces  enzymatic  protein  meals  in 
powdered  or  liquid  form  for  use  as  pet 

food  flavor  enhancers. 

* 

Pet  food  manufacturing  facility.  A 
facility  that  produces,  processes,  or 
packages  pet  food  for  sale  in  the  United 
States  or  for  export  to  another  country. 

Pet  food  rendering  facility.  A  facility 
that  processes  slaughter  byproducts, 
animals  unfit  for  human  consumption, 
and  meat  scraps  by  cooking  them  down 
into  protein  meal  for  use  as  ingredients 
in  pet  food. 

Pet  food  spraying  and  drying  facility. 
A  facility  that  produces  powdered  blood 
meal  for  use  as  a  flavor  enhancer  in  pet 
food. 

***** 

3.  In  §  130.8.  paragraph  (a),  the  table 
would  be  revised  to  read  as  follows: 

§  1 30.8    User  fees  for  other  services. 

(a)  *  *  * 


Service 


Germ  plasm  being  exported: ' 
Embryo: 

(up  to  5  donor  pairs) 


User  fee 


$54.75  per  certificate. 
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Service 


User  fee 


(each  a(|ditional  group  of  donor  pairs,  up  to  5  pairs  per  group,  on  tfie  same  certificate) 

Semen  . 
Germ  plasm  bein^  imported:  ^ 

Embryo 

Semen  . 
Import  compliancfe 

Simple  (2  holirs 

Complicated 
Processing  VS  i 
Transport  Orgaii 

For  permit  to 

For  ail  other 

Amended  apJ)lication 

Application  n 
Release  from  explort 

Simple  (2  hoijrs 

Complicated 


assistance: 

or  less) 

(more  than  2  hours) 

rm  16-3.  "Application  for  Permit  to  Import  Controlled  Material/Import  or 
isms  or  Vectors": 

import  fetal  bovine  serum  when  facility  inspection  is  required 

jermits 

)licatior 
newal 

agricultural  hold: 

or  less) 

(more  than  2  hours) 


$24.75  per  group  of  donor  pairs. 
$33.50  per  certificate. 

$39.50  per  load. 
$39.50  per  load. 

$51.25  per  release. 
$131.75  per  release. 


$208.50  per  application. 
$27.50  per  application. 
$1 1 .50  per  amended  application. 
$15.00  per  application. 

51 .25  per  release. 
$131.75  per  release. 


^  This  user  tee 
port.  For  each  sul 

2  For  inspectior 
has  been  assessc  d 


includes  a  single  inspection  and  resealing  of  the  container  at  the  APHIS  employee's  regular  tour  of  duty  station  or  at  a  limited 
)sequent  inspection  and  resealing  required,  the  applicable  hourly  rate  user  fee  would  apply. 

of  empty  containers  being  imported  into  the  United  States,  the  applicable  hourly  rate  user  fee  would  apply,  unless  a  user  fee 

■  under  7  CFR  354.3. 


4.  A  new  §1 
follows: 


0.11,  would  read  as 


§130.11     User  fees  for  inspecting  and 
approving  import/export  facilities  and 
establishments. 

(a)  User  fees  for  the  inspection  of 
various  import  and  export  facilities  and 
establishments  are  listed  in  the 


following  table.  The  person  for  whom 
the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  payment  of  these 
user  fees  in  accordance  with  §§  130.50 
and  130.51. 


Service 


User  fee 


Embryo  collection 


Inspection  for 

Initial  approval 


center  inspection  and  approval  

apfjroval  of  pet  food  manufacturing,  rendering,  blending,  or  digest  facilities: 


Renewal 


Inspection  for  apdroval  of  pet  food  spraying  and  drying  facilities: 
Initial  approv  il 


Renewal 


Inspection  for  appjroval  of  slaughter  establishment: 
Initial  approvi  il 


Renewal 


Inspection  of  approved  establishments,  warehouses,  and  facilities  under  9  CFR  parts  94 
through  96: 
Initial  approval 


Renewal 


$278.50  for  all  inspections 
year  for  facility  approval. 

$404.75  for  all  inspections 

year. 
$289.00  for  all  inspections 

year. 

$275.00  for  all  inspections 

year. 
$162.50  for  all  inspections 

year. 

$246.50  for  all  inspections 

year. 
$213.50  for  all  inspections 

year. 


required  during  the 


required 
required 

required 
required 

required 
required 


during  the 
during  the 

during  the 
during  the 

during  the 
during  the 


$262.75  for  first  year  of  3-year  approval  (for  all 
inspections  required  during  the  year). 

$152.00  per  year  for  second  and  third  years  of 
3-year  approval  (for  all  inspections  required 
during  the  year). 


Done  in  Washi 
December  1999. 
Craig  A.  Reed, 

Administrator.  A 
Inspection  Servic  ? 
(PR  Doc.  00-218 

BILUNG  CODE  3410-t4-U 


gton.  DC,  this  21st  day  of 


imal  and  Plant  Health 
iled  1-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMAUON: 


Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-51 -AD] 
RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  to  detect  corrosion  and 
scratches  on  the  bearing  housing 
siu-faces  of  the  support  assembly  on  the 
main  landing  gear  (MLG),  and  corrective 
actions,  if  necessary.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  corrosion  in 
the  inboard  and  outboard  bearing 
housings  of  the  MLG  support  assembly, 
which  could  result  in  fatigue  cracks  in 
the  support  assembly  and  lead  to  failure 
of  the  MLG. 

DATES:  Comments  must  be  received  by 
February  4,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
51-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in -the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  tho 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-51-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that, 
during  replacement  of  landing  gear 
support  assembly  bearings,  pitting 
corrosion  has  been  found  in  the 
outboard  emd  inboard  bearing  housings. 
The  corrosion  is  believed  to  be  caused 
by  intrusion  of  moisture  between  the 
bearing  and  its  housing  surface.  Such 
corrosion,  if  not  corrected,  could  result 
in  fatigue  cracks  in  the  support 
assembly  and  lead  to  failure  of  the  main 
landing  gear  (MLG). 


Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin  340- 
57-036,  dated  October  20,  1999.  which 
describes  a  one-time  visual  inspection 
to  detect  corrosion  and  scratches  on  the 
bearing  housing  surfaces  of  the  support 
assembly  on  the  MLG.  The  service 
bulletin  also  describes  procedures  for 
corrosion  removal,  an  eddy  current 
inspection,  and  repair  if  corrosion  or 
scratches  are  found.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  LFV  classified  this  service  bulletin 
as  mandatory  and  issued  Swedish 
airworthiness  directive  No.  1-146,  dated 
October  20,  1999,  in  order  to  ensure  the 
continued  airworthiness  of  these 
cdrplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  conditions,  this 
proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA  or  the  LFV. 
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Cost  Impact 

The  FAA  est 
of  U.S.  registry 
proposed  AD, 
approximately 
airplane  to  acci  i 
inspection,  anc 
rate  is  $60  per 
these  figures,  t 
proposed  AD 
estimated  to  be 
airplane. 

The  cost  i 
above  is  based 
operator  has  ) 
the  proposed 
action,  and  tha 
accomplish 
this  AD  were 


mates  that  291  airplemes 
would  be  affected  by  this 
t  lat  it  would  take 
2  work  hours  per 
mplish  the  proposed 
that  the  average  labor 
vork  hour.  Based  on 
e  cost  impact  of  the 

U.S.  operators  is 
$34,920,  or  $120  per 


oi 


mpbct  figure  discussed 
)n  assumptions  that  no 
accomplished  any  of 
requirements  of  this  AD 
no  operator  would 
actions  in  the  future  if 
adopted. 


vet 


those 
n  )t 


Regulatory  Iin|  act 


The  regulatic  ns 
would  not  have 
on  the  States,  oa 
between  the  naji 
the  States,  or  o 
power  and  resptons 
various  levels  c  f 
in  accordance  \  n 
12612.  it  isdetdrm 
proposal  wouk 
federalism  imp 
preparation  of 

For  the  reasons 
certify  that  this 
is  not  a  "signi 
under  Executivfe 
a  "significant 
Regulatory  Poli 
PR  11034.  Febnary 
promulgated,  w 
economic  impa  :t 
on  a  substantia 
under  the  crite4ia 
Flexibility  Act. 
regidatory  evali  lation 
action  is  contai  led 
A  copy  of  it  ma^ 
contacting  the 
location  provided 
ADDRESSES. 


List  of  Subjects 

Air  transport  it 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly 
authority  de 
Administrator, 
Administration 
39  of  the  Federal 
(14  CFR  part 


1 .  The  authority 
continues  to  re  id 


proposed  herein 
substantial  direct  effects 
the  relationship 
onal  government  and 
the  distribution  of 

ibilities  among  the 
government.  Therefore, 
ith  Executive  Order 

ined  that  this 
not  have  sufficient 
ications  to  warrant  the 
Federalism  Assessment. 

discussed  above,  I 
proposed  regulation  (1) 
regulatory  action" 
Order  12866;  (2)  is  not 

under  the  DOT 
ies  and  Procedures  (44 
26,  1979);  and  (3)  if 
ill  not  have  a  significant 

positive  or  negative, 
number  of  small  entities 

of  the  Regulatory 
A  copy  of  the  draft 

prepared  for  this 
in  the  Rules  Docket, 
be  obtained  by 
ules  Docket  at  the 
under  the  caption 


ficant 


rile 


in  14  CFR  Part  39 

ion,  Aircraft,  Aviation 


leg  ited 


pursuant  to  the 

to  me  by  the 
the  Federal  Aviation 
proposes  to  amend  part 

Aviation  Regulations 

as  follows: 


3^) 

PART  39— AIRWORTHINESS 
DIRECTIVES 


citation  for  part  39 
as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  99-NM-51-AD. 

Applicability:  Model  SAAB  SF340A.  serial 
numbers  004  through  159  inclusive;  and 
SAAB  340B  series  airplanes,  serial  numbers 
160  through  444  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  in  the  inboard  and 
outboard  bearing  housings  of  the  support 
assembly  of  the  main  landing  gear  (MLG), 
which  could  result  in  fatigue  cracks  in  the 
support  assembly  and  lead  to  failure  of  the 
MLG,  accomplish  the  following: 

(a)  At  the  applicable  time  specified  in 
paragraph  (a)(1),  (a)(2).  (a)(3),  or  (a)(4)  of  this 
AD:  Perform  a  one-time  general  visual 
inspection  of  the  eight  bearing  housing 
surfaces  of  the  MLG  to  detect  corrosion  or 
scratches,  in  accordance  with  Saab  Service 
Bulletin  340-57-036.  dated  October  20,  1999. 

(1)  For  airplanes  with  32,000  or  more  total 
flight  cycles  as  of  the  effective  date  of  this 
AD,  the  inspection  is  to  be  performed  within 
4,000  flight  cycles  after  the  effective  date  of 
this  AD. 

(2)  For  airplanes  with  24.000  or  more  and 
fewer  than  32,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD,  the  inspection  is  to 
be  performed  within  6.000  flight  cycles  after 
the  effective  date  of  this  AD. 

(3)  For  airplanes  with  12.000  or  more  and 
fewer  than  24.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD.  the  inspection  is  to 
be  performed  prior  to  the  accumulation  of 
24.000  total  flight  cycles,  or  within  6.000 
flight  cycles  after  the  effective  date  of  this 
AD.  whichever  occurs  later. 

(4)  For  airplanes  with  fewer  than  12,000 
total  flight  cycles  as  of  the  effective  date  of 
this  AD.  the  inspection  is  to  be  performed 
prior  to  the  accumulation  of  12.000  total 
flight  cycles,  or  within  6.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 


available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  If,  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  any  corrosion  or 
scratch  is  detected  that  is  within  the  limits 
specified  in  Saab  Service  Bulletin  340-57- 
036.  dated  October  20,  1999.  prior  to  further 
flight,  perform  corrective  actions  (including 
rework,  an  eddy  current  inspection,  and 
repair)  in  accordance  with  steps  2.B.  and  2.C. 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(c)  If.  during  any  inspection  required  by 
this  AD,  a  discrepancy  is  detected  for  which 
the  service  bulletin  specifies  to  contact  Saab 
for  appropriate  action  [including  any  crack  or 
any  corrosion  or  scratch  that  exceeds  1.1  mm 
(0.043  in)  after  applicable  rework  has  been 
performed  as  required  by  paragraph  (b)  of 
this  AD]:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate;  or  the 
Luftfartsverket  (LFV)  (or  its  delegated  agent). 
For  a  repair  method  to  be  approved  by  the 
Manager,  International  Branch,  ANM-116,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Ahemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  No.  1- 
146,  dated  October  20,  1999. 

Issued  in  Renton,  Washington,  on 
December  29.  1999. 
D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-138  Filed  1-^t-OO;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-82-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300-600  and  A310  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  A300-600  and  A3 10 
series  airplanes.  This  proposal  would 
require  repetitive  high  frequency  eddy 
current  (HFEC)  inspections  to  detect 
cracking  of  the  inner  flange  of  fuselage 
frame  FR73A,  between  beams  5  and  7, 
and  corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  inner  flange  of  fuselage 
frame  FR73A,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage. 

DATES:  Comments  must  be  received  by 
February  4,  2000. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
82-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  argvunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-82-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-82-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A30a-600  and  A310  series 
airplanes  on  which  a  certain  fuselage 
frame  FR73A  modification  has  been 
accomplished.  The  DGAC  advises  that, 
during  the  A330/A340  full-scale  fatigue 
test,  a  crack  was  found  on  the  right- 
hand  side  of  fuselage  frame  FR73A 
between  beams  5  and  6.  The  crack  ran 
the  full  width  of  the  inner  flange  and 
extended  1.3  inches  into  the  frame  web. 
Such  cracking,  if  not  detected  and 
corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage. 

Identical  Structures 

Frame  FR73A  of  Airbus  Model  A330/ 
A340  series  airplanes  is  identical  to 
frame  FR73A  of  certain  Model  A300- 
600  and  A3 10  series  airplanes. 
Therefore,  Model  A300-600  and  A3 10 
series  airplanes  are  also  subject  to  the 


unsafe  condition  identified  by  this 
proposed  AD. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A310-53-2107  (for  Model  A310  series 
airplanes)  and  A300-53-6116  (for 
Model  A300-600  series  airplanes),  both 
Revision  01,  both  dated  July  2,  1999. 
These  service  bulletins  describe 
procedures  for  repetitive  high  frequency 
eddy  current  (HFEC)  inspections  to 
detect  cracking  of  the  inner  flange  (left 
and  right  sides)  of  fuselage  frame 
FR73A,  between  beams  5  and  7;  and 
corrective  actions,  if  necessary.  The 
corrective  actions  involve  rework  of 
frame  FR73A  or  replacement  with  a  new 
frame  section  between  beams  5  and  7. 
However,  accomplishment  of  these 
actions  would  not  eliminate  the  need  for 
repetitive  HFEC  inspections. 
Furthermore,  the  service  bulletins 
recommend  that  operators  report  all 
findings  (both  positive  and  negative)  to 
Airbus. 

The  DGAC  classified  the  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  1999- 
013-276(B),  dated  January  13,  1999,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piusuant  to  this  bilateral  • 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  Airbus  Service  Bulletins  A310-53- 
2107  and  A30O-53-6116.  described 
previously,  except  as  discussed  below. 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-82-AD. 

Applicability:  Model  A300-600  and  A310 
series  airplanes,  certificated  in  any  category, 
on  which  Airbus  Modification  6925  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identiiied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  inner  flange  of  fuselage  frame  FR73A, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage,  accomplish  the 
following: 

HFEC  Inspection 

(a)  Prior  to  the  accumulation  of  18,000  total 
flight  cycles,  or  within  3,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  high  frequency  eddy 
current  (HFEC)  inspection  to  detect  cracking 
of  the  inner  flange  (left  and  right  sides)  of  the 
rear  fuselage  frame  FR73A,  between  beams  5 
and  7.  in  accordance  with  Airbus  Service 
Bulletin  A31O-53-2107,  Revision  01  (for 


Model  A310  series  airplanes),  or  A300-53- 
6116,  Revision  01  (for  Model  A300-600 
series  airplanes);  both  dated  )uly  2,  1999;  as 
applicable. 

(1)  If  no  crack  is  detected,  repeat  the  HFEC 
inspection  thereafter  at  intervals  not  to 
exceed  5,000  flight  cycles. 

(2)  For  any  crack  that  is  less  than  or  equal 
to  0.20  inch  (5.0  millimeters)  in  length:  Prior 
to  further  flight,  accomplish  either  paragraph 
(a)(2)(i)or(a)(2)(ii)ofthisAD. 

(i)  Rework  the  frame  in  accordance  with 
the  applicable  service  bulletin.  Within  3,000 
flight  cycles  after  accomplishing  the  rework, 
replace  the  fuselage  frame  FR73A  between 
beams  5  and  7  with  a  new  frame  section  in 
accordance  with  the  applicable  service 
bulletin.  Or 

(ii)  Replace  the  fuselage  frame  FR73A 
between  beams  5  and  7  with  a  new  frame 
section,  in  accordance  with  the  applicable 
service  bulletin. 

(3)  For  any  crack  greater  than  0.20  inch  (5.0 
millimeters)  in  length:  Prior  to  further  flight, 
accomplish  either  paragraph  (a)(3)(i)  or 
(a)(3)(ii)ofthis  AD. 

(i)  Repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  FAA.  Transport  Airplane 
Directorate;  or  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC)  (or  its  delegated 
agent).  Or 

(ii)  Replace  the  fuselage  frame  FR73A 
between  beams  5  and  7  with  a  new  section, 
in  accordance  with  the  applicable  service 
bulletin. 

(b)  Within  18,000  flight  cycles  after  any 
replacement  accomplished  in  accordance 
with  paragraph  (a)(2)(i),  (a)(2)(ii),  or  (a)(3)(ii) 
of  this  AD:  Repeat  the  inspection  specified  by 
paragraph  (a)  of  this  AD.  Thereafter,  repeat 
the  inspection  at  intervals  not  to  exceed 
5,000  flight  cycles. 

(c)  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  of  any  inspection 
required  by  this  AD  to  Airbus  Industrie. 
Customer  Services  Directorate,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France;  at  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD.  The 
report  must  include  the  inspection  results,  a 
description  of  any  discrepancies  found,  the 
airplane  serial  number,  the  age  of  the 
airplane  since  entry  into  service,  and  the 
number  of  landings  and  flight  hours  on  the 
airplane.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  the  report  within  10  days  after 
performing  the  inspection. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  has  been 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  a'cceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-013- 
276(B),  dated  January  13, 1999. 

Issued  in  Renton,  Washington,  on 
December  29, 1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-137  Fi'ed  1-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-261-AD] 
RiN2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  IModel  CN-235-100  and  CN- 
235-200  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
CASA  Model  CN-235-100  and  CN- 
235-200  series  airplanes.  This  proposal 
would  require  replacement  of  existing 
anti-icing  distributor  valves  with  new, 
improved  valves.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  ice 
accumulation  on  the  wings  or  tail  of  the 
airplane,  which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  4,  2000. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
261-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-261-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


ANM-114,  Attention:  Rules  Docket  No. 
99-NM-261-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  26,  1989,  a  British 
Aerospace  Jetstream  Model  BA-3101 
series  airplane  impacted  the  groimd 
approximately  400  feet  short  of  the 
nmway  while  executing  an  instrument 
landing  system  (ILS)  approach.  The 
accident  occurred  at  the  Tri-Cities 
Airport,  Pasco,  Washington.  The 
National  Transportation  Safety  Board 
(NTSB)  determined  that  the  probable 
cause  of  the  accident  was  the 
flightcrew's  decision  to  continue  an 
imstabilized  ILS  approach  that  led  to  a 
stall,  most  likely  of  the  horizontal 
stabilizer,  and  loss  of  control  at  low 
altitude.  Contributing  to  the  stall  and 
loss  of  control  was  the  accumulation  of 
leading  edge  ice,  which  degraded  the 
aerodynamic  performance  of  the 
airplane. 

One  result  of  the  NTSB  investigation 
was  the  determination  that  the  flight 
deck  wing  de-icing  light  illuminated  at 
a  lower  pressure  than  the  pressm-e 
required  to  fully  inflate  the  de-icing 
boots.  The  prematine  illiunination  of 
the  vfing  de-icing  light  was  due  to  a 
failure  within  the  wing  de-icing  boot 
system,  which  allowed  sufficient  air 
pressure  to  give  the  appearance  of 
normal  operation  based  on  the  de-icing 
light,  without  actually  inflating  the 
boots  sufficienUy  to  remove  ice. 

Based  on  an  NTSB  Safety 
Recommendation,  the  FAA  reviewed 
the  pneumatic  de-icing  boot  system 
designs  for  airplanes  operated  under 
parts  121  and  135  of  the  Federal 
Aviation  Regulations  to  ensure  that  the 
pneumatic  pressure  threshold  at  which 
each  de-icing  boot  indication  light  is 
designed  to  illuminate  is  sufficient 
pressure  for  effective  operation  of  the 
pneiunatic  de-icing  boots.  The  FAA  has 
determined  that  the  existing  design  of 
the  flight  deck  pneumatic  de-icing  boot 
pressure  indicator  switch  on  CASA 
Model  CN-235-100  and  CN-235-200 
series  airplanes  may  allow  the  flight 
deck  indicator  light  to  illuminate  at  a 
lower  pressure  than  the  pressure 
required  to  fully  inflate  the  de-icing 
boots  [15  pounds  per  square  inch  gage 
(psig)].  Illumination  of  the  light  at  a 
lower  pressure  would  indicate  to  the 
flightcrew  that  the  pneiunatic  ice  boots 
are  operating  normally,  though  the  boots 
may  not  be  sufiicientiy  inflated  to  shed 
ice.  This  condition,  if  not  corrected, 
could  result  in  ice  accumulation  on  the 
wings  or  tail  of  the  airplane,  which 
could  result  in  reduced  controllability 
of  the  airplcme. 
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Explanation  of  Relevant  Service 
Information 

CASA  has  is  lued  Service  Bulletin  SB- 
235-30-14.  da  ed  August  13.  1999, 
which  describes  procedures  for 
replacement  ofl  existing  anti-icing 
distributor  valves  in  the  wing  and  tail 
areas  of  the  airplane  with  new. 
improved  valvos.  The  new,  improved 
valves  increase  the  weak  pressure  of  the 
anti-icing  distr  butor  valves  pressure 
sensor  to  15.5  ])sig  (dbO/5  psig). 
Accomplishme  nt  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The 
Direccion  Gen«  ral  de  Aviacion  Civil 
(DGAC),  which  is  the  airworthiness 
authority  for  S|  >ain,  classified  this 
service  buUetii  as  mandatory  and 
issued  Spanish  airworthiness  directive 
04/99.  dated  Jiiy  30.  1999,  in  order  to 
assiu-e  the  cont  inued  airworthiness  of 
these  airplanes  in  Spain. 

FAA's  Conclusions 
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Explanation  ofj  Requirements  of 
Proposed  Rule  I 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  Is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  If 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pvusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Constmcciones  Aeronauticas,  S.A.  (CASA): 
Docket  99-NM-261-AD. 

Applicability:  All  Model  C:N-235-100  and 
CN-235-200  series  airplanes,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the  wings 
or  tail  of  the  airplane,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Replacement 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  replace  the  existing  anti-icing 
distributor  valves,  having  part  number  (P/N) 
AC960013,  in  the  wing  and  tail  areas  of  the 
airplane,  with  new,  improved  valves,  having 
P/N  AC911016,  in  accordance  with  CASA 
Service  Bulletin  SB-235-30-14,  dated 
August  13,  1999. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  distributor  valve  having 
P/N  AC960013  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  04/99, 
dated  July  30,  1999. 

Issued  in  Renton,  Washington,  on 
December  29,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-136  Filed  1-4-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  99-NIM-335-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
replacement  of  any  brake  system 
accumulator  that  has  aliuninum  end 
caps  with  an  accumulator  that  has 
stainless  steel  end  caps.  This  proposal  is 
prompted  by  reports  of  fractxires  of 
aluminum  end  caps  on  brake  system 
accumulators.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  high-velocity  separation  of  a 
brake  system  accumulator  barrel,  piston, 
or  end  cap,  which  could  result  in  injiuy 
to  personnel  in  the  wheel  well  area,  loss 
of  cabin  pressurization,  loss  of  certain 
hydraulic  systems,  or  damage  to  the  fuel 
line  of  the  auxiliary  power  unit. 
DATES:  Comments  must  be  received  by 
February  22,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
335-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2983;  fax  (425) 
227-1181. 
SUPPLEMENTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

C-ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nvunber  99-NM-335-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-335-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  fi°acture  of  aluminum 
end  caps  has  occurred  on  brake  system 
accumulators  installed  on  Boeing  Model 
747  series  eurplanes.  One  event  resulted 
in  an  injury  to  a  maintenance  worker. 
Fracture  of  the  aluminum  end  caps  has 
been  attributed  to  fatigue  cracking 
caused  by  stress  corrosion  or  tooling 
marks.  Fracture  of  an  end  cap  could 
lead  to  a  ruptxire  of  a  brake  system 
accumulator,  which  could  result  in  high 
velocity  separation  of  the  accumulator 
barrel,  piston,  or  end  cap.  Such 
separation  could  result  in  injury  to 
personnel  in  the  wheel  well  area,  loss  of 
cabin  pressurization.  loss  of  certain 
hydraulic  systems,  or  damage  to  the  fuel 
line  of  the  auxiUary  power  unit. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-32-2461, 
dated  August  19,  1999,  which  describes 
procedures  for  replacement  of  any  brake 
system  accumulator  that  has  aluminum 
end  caps  with  an  accumulator  that  has 
stainless  steel  end  caps.  Stainless  steel 
end  caps  provide  added  strength  and 
corrosion  resistance  over  aluminum  end 
caps,  thereby  reducing  the  potential  for 
separation  of  the  end  caps. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  1,217 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
324  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  accumulator  (airplanes  may  have 
three,  four,  or  five  acciunulators  of 
various  types)  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  between  $7,650  and 
$13,418  per  airplane  (depending  on  the 
number  and  type  of  affected 
accumulators).  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
between  $7,830  and  $13,718  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu'e  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  ir  iplications  to  warrant  the 
preparation  (  f  a  Federalism  Assessment. 

For  the  rea  sons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Execu  ive  Order  12866;  (2)  is  not 
a  "significan  rule"  under  the  DOT 
Regulatory  P  jlicies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated  will  not  have  a  significant 
economic  im  aact,  positive  or  negative, 
on  a  substani  ial  number  of  small  entities 
under  the  cri  teria  of  the  Regulatory 
Flexibility  A  :t.  A  copy  of  the  draft 
regulatory  ev  aluation  prepared  for  this 
action  is  con  ained  in  the  Rules  Docket. 
A  copy  of  it  1  tiay  be  obtained  by 
contacting  th  e  Rules  Docket  at  the 
location  pro\  ided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transp(  irtation,  Aircraft,  Aviation 
safety.  Safety . 


The  Propose  1 

According 
authority  de  egated 
Administrate 
Administrati  an 
39  of  the  Fee  eral 
(14  CFR  part 


PART  39— ^  RWORTHINESS 
DIRECTIVES 

1.  The  aut  lority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4  9  U.S.C.  106(g).  40113.  44701. 


§39.13    [Am^d«d] 

2.  Section 
adding  the 
directive: 


Boeing:  Docke 

Applicabilil  / 
as  listed  in 
2461.  dated 
any  category 

Note  1:  Thi! 
identified  in  t 
provision,  reg 
modified,  alts 
subject  to  the 
airplanes  that 
repaired  so  th 
requirements 
owner/operat 
alternative 
accordance  w 
The  request  si 
the  effect  of  tt 
repair  on  the 
this  AD;  and, 
been  ehminat 
specific 

Complianct 
accomplished 

To  prevent 
brake  system 
end  cap;  w 


ir 


me  t 


:  propc  sed 


vhich 


Amendment 

y,  pursuant  to  the 

to  me  by  the 
r,  the  Federal  Aviation 
proposes  to  amend  part 
Aviation  Regulations 
39)  as  follows: 


39.13  is  amended  by 
f(  llowing  new  airworthiness 


99-NM-335-AD. 

;  Model  747  series  airplanes; 

Bofeing  Service  Bulletin  747-32- 

A  igust  19,  1999;  certificated  in 

AD  applies  to  each  airplane 
le  preceding  applicability 
rdless  of  whether  it  has  been 
ed,  or  repaired  in  the  area 
equirements  of  this  AD.  For 
lave  been  modified,  altered,  or 
t  the  performance  of  the 
)f  this  AD  is  affected,  the 
must  request  approval  for  an 
hod  of  compliance  in 
th  paragraph  (c)  of  this  AD. 
ould  include  an  assessment  of 
e  modification,  alteration,  or 
nsafe  condition  addressed  by 
f  the  unsafe  condition  has  not 
fd,  the  request  should  include 
actions  to  address  it. 


;  Required  as  indicated,  unless 
previously. 

ligh  velocity  separation  of  a 
iccumulator  barrel,  piston,  or 
could  result  in  injury  to 


personnel  in  the  wheel  well  area,  loss  of 
cabin  pressurization.  loss  of  certain  hydraulic 
systems,  or  damage  to  the  fuel  line  of  the 
auxiliary  power  unit;  accomplish  the 
following: 

Replacement 

(a)  Within  3,000  flight  hours  after  the 
effective  date  of  this  AD.  replace  any  brake 
system  accumulator  that  has  aluminum  end 
caps  with  an  accumulator  that  has  stainless 
steel  end  caps  in  accordance  with  Boeing 
Service  Bulletin  747-32-2461,  dated  August 
19,  1999. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  brake  system 
accumulator  having  part  number  BACAllEl 
or  BACA11E5  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  • 

Issued  in  Renton.  Washington,  on 
December  29,  1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-135  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-28] 

Proposed  Establishment  of  Class  D 
Airspace,  Amendment  to  Class  D 
Airspace;  Key  West,  FL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  D  airspace  at  Key  West 
International  Airport,  FL,  and  establish 
Class  D  airspace  at  Key  West  NAS. 
Presently,  Key  West  NAS  is  contained 
within  the  Key  West  International 


Airport  D  airspace  area.  As  a  result  of 
this  proposed  action,  the  Key  West 
International  Airport,  Class  D  airspace 
would  be  reduced  concurrent  with  the 
establishment  of  the  Class  D  airspace  at 
Key  West  NAS. 

DATES:  Comments  must  be  received  on 
or  before  February  4,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-28,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone (404) 305-5586. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
ASO-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  sununarizing  each  substantive 
public  contact  with  FAA  personnel 
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concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiire 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  D  airspace  at  Key  West 
International  Airport,  FL,  and  establish 
Class  D  airspace  at  Key  West  NAS.  Key 
West  NAS  currently  is  included  in  the 
Key  West  International  Airport  Class  D 
area  airspace.  Class  D  airspace  is 
required  to  accommodate  current 
Standard  Instrument  Approach 
Procediues  (SIAP's)  and  contain 
Instrument  Flight  Rules  (IFR)  operations 
at  Key  West  NAS.  As  a  result  of  this 
proposed  action,  the  Key  West 
International  Airport  Class  D  airspace 
would  be  reduced  concurrent  with  the 
establishment  of  the  Class  D  airspace  at 
Key  West  NAS.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9G,  dated 
September  1,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  5000  Class  D  Airspace 

***** 

ASO  FL  D  Key  West  NAS,  FL  [New] 
Key  West  NAS,  FL 

(Lat.  24°34'33"N.  long.  81°41'20"W) 
Key  West  International  Airport 

(Lat.  24°33'23"N,  long.  81°45'34"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.3-mile  radius  of  Key  West  NAS, 
excluding  that  airspace  within  the  Key  West 
International  Airport  Class  D  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


ASO  FL  D  Key  West,  FL  (Revised) 

Key  West  International  Airport,  FL 

(Lat.  24°33'23"N,  long.  81°45'34"W) 
Key  West  NAS 

(Lat.  24°34'33"N,  long.  81°41'20"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
beginning  at  lat.  24°37'12"N,  long. 
81°44'41"W;  to  lat.  24°33'04"N,  long. 
81°43'48"W;  to  lat.  24°31'15"N,  long. 
81°45'22"W:  to  lat.  24°30'35"N,  long. 
81°45'14"W;  thence  counterclockwise  via  the 
5.3-mile  radius  of  Key  West  NAS  to  the 
intersection  of  the  3.9-mile  radius  of  the  Key 
West  International  Airport,  thence  clockwise 
via  the  3.9-mile  radius  of  the  Key  West 
International  Airport  to  the  point  of 
beginning.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 


thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

***** 

Issued  in  College  Park,  Georgia,  on 
December  23. 1999. 
Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  00-154  Filed  1-4-00;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 
RIN  1010-AC24 

Establishing  Oil  Value  for  Royalty  Due 
on  Indian  Leases 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Supplementary  proposed  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  proposing  further 
changes  to  its  proposed  rulemaking 
regarding  the  valuation,  for  royalty 
purposes,  of  crude  oil  produced  fi^om 
Indian  leases.  The  MMS  is  proposing  to: 
Change  which  index  prices  would  be 
used  for  valuation,  change  how  those 
index  prices  would  apply,  change  how 
transportation  allowances  would  apply, 
and  streamline  proposed  Form  MMS- 
4416  for  computing  adjustments  to 
value  for  royalty  purposes.  These 
amendments  are  intended  to  simplify 
and  improve  the  proposed  rule. 
DATES:  Your  comments  must  be 
submitted  on  or  before  March  6,  2000. 
ADDRESSES:  Address  your  comments, 
sugf^estions,  or  objections  regarding  this 
supplementary  proposed  rule  to: 

By  regular  U.S.  mail.  Minerals 
Management  Service,  Royalty 
Management  Program.  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021,  Denver,  Colorado  80225-0165;  or 

By  overnight  mail  or  courier.  Minerals 
Management  Service,  Royalty 
Management  Program,  Building  85, 
Room  A613,  Denver  Federal  Center, 
Denver,  Colorado  80225;  or 

By  e-mail.  RMP.comments@mms.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Also,  please  include  "Attn:  RIN  1010- 
AC24"  and  your  name  and  return 
address  in  yoiu-  Internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
call  the  contact  person  listed  below. 

Mail  or  hand-carry  comments  with 
respect  to  the  information  collection 
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burden  of  the  )roposed  rule  to  the 
Office  of  Infor  nation  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Attenion:  Desk  Officer  for  the 
Department  onthe  Interior  (0MB  control 
number  lOlCM^W);  725  17th  Street, 
NW,  Washington,  DC  20503. 
FOR  FURTHER  IIIF0RMAT10N  CONTACT: 
David  S.  Guzy  Chief,  Rules  and 
Publications  S  taff.  Royalty  Management 
Program,  Minrrals  Management  Service, 
telephone  (303)  231-3432,  fax  (303) 
231-3385,  ora-mail 
RMP.comments@mms.gov. 

supklementarht  information: 
I.  Background 

On  FebruaW  12,  1998,  MMS 
published  a  notice  of  proposed 
rulemaking  applicable  exclusively  to  the 
valuation  of  ciude  oil  produced  from 
Indian  leases  (B3  FR  7089).  The 
comment  peril  )d  for  this  proposed  rule 
was  to  close  o  i  April  13,  1998,  but  was 
extended  to  M  ay  13,  1998  (63  FR 
17249).  MMS  leld  two  public 
workshops  (6;  FR  11384)  on  this 
proposed  rule  one  in  Albuquerque, 
New  Mexico,  )n  March  26,  1998;  and 
one  in  Lakewdod,  Colorado,  on  April  1, 
1998.  Commei  »ts  received  to  date  are 
available  for  public  inspection  at  the 
RMP  offices  ill  Lakewood,  or  on  the 
Internet  at  htt  )://www. rmp.mms.gov. 
MMS  will  als(  i  place  any  additional 
comments  rec  jived  on  this  rule  on  the 
Internet.  Call  David  Guzy  at  (303)  231- 
3432  for  furth  n  information. 

Because  of  1  he  substantial  comments 
received  on  tl  e  initial  proposal, 
comments  ma  de  at  the  public 
workshops,  aiid  other  feedback  from  the 
Indian  commi  mity,  MMS  is  reopening 
certain  provis  ons  of  the  rulemaking  to 
public  comm«  nt. 

n.  Revisions  I  o  Proposed  Rule 

After  hearir  g  public  comments,  MMS 
is  proposing  s  ame  changes  to  the 

'  998,  proposed  rule.  We 
proposed  changes  below, 
the  related  comments  that 
changes.  MMS  is 
ic  comments  on  these 


February  12, 
summarize 
as  well  as 
prompted  the 
requesting  _ 
proposed  prov 


pu]l 


Use  of  Spot 

Mercantile 

Prices 


Eye. 


thB 


In  response 
proposed  ruh 
objected  to 
prices  as  one 
compared  to 
Indian  leases 
prices  are  nol 
that  use  of  N 
moves  val 
and  that  usink 


isions. 


P  ices 


vs.  New  York 
hange  (NYMEX)  Futures 


to  the  February  12,  1998. 
,  several  commenters 

inclusion  of  NYMEX 
of  the  three  values 
I  ietermine  royalty  value  on 
They  argued  that  NYMEX 
attainable  by  everyone, 
MEX  prices  effectively 
uatjon  away  from  the  lease, 

these  prices  would  add 


administrative  complexity.  One 
comment  from  an  Indiem  tribe,  however, 
said  that  use  of  NYMEX  prices  was  long 
overdue. 

MMS  now  is  proposing  to  use  spot, 
rather  than  NYMEX,  prices  for  several 
reasons.  First,  we  believe  that  when  the 
NYMEX  futures  price,  properly  adjusted 
for  location  and  quality  differences,  is 
compared  to  spot  prices,  it  nearly 
duplicates  those  spot  prices.  Second, 
application  of  spot  prices  would  remove 
one  portion  of  the  necessary 
adjustments  to  the  NYMEX  price — ^the 
leg  between  Gushing,  Oklahoma,  and 
the  market  center  location. 

This  supplementary  proposed  rule 
states,  at  proposed  §  206.52(a),  that  one 
of  the  three  comparative  values  used  to 
determine  royalty  value  is  the  spot 
price: 

(1)  For  the  market  center  nearest  your 
lease  where  spot  prices  are  published  in 
an  MMS-approved  publication; 

(2)  For  the  crude  oil  most  similar  in 
quality  to  yoiu:  oil;  and 

(3)  For  deliveries  during  the 
production  month. 

One  exception  is  that  for  leases  in  the 
Rocky  Mountain  Region,  the  appropriate 
market  center  and  spot  price  would  be 
at  Gushing,  Oklahoma  (redesignated 
paragraph  (a)(1);  previous  paragraph 
(a)(1)  was  deleted  because  it  related  to 
prompt  months  under  NYMEX  pricing). 
This  is  because  the  otherwise-nearest 
spot  price  location  is  at  Guernsey, 
Wyoming,  where  we  believe  actual 
trading  is  too  limited  to  result  in  a 
reliable  spot  price. 

To  complement  the  change  from 
NYMEX  to  spot  prices,  §  206.51  of  this 
supplementary  proposed  rule  is 
amended  by  revising  the  definitions  of 
"Index  pricing"  and  "MMS-approved 
publication"  and  adding  a  definition  for 
"Rocky  Mountain  Region"  as  follows: 

"Index  pricing"  would  mean  using 
spot  prices  for  royalty  valuation. 

"MMS-approved  publication"  would 
mean  a  publication  MMS  approves  for 
determining  spot  prices. 

"Rocky  Moimtain  Region"  would 
mean  the  States  of  Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah,  and 
Wyoming. 

We  have  also  added,  at  proposed 
paragraph  206.52(a)(6),  that  MMS 
periodically  would  publish  in  the 
Federal  Register  a  list  of  approved  spot 
price  publications  based  on  certain 
criteria,  including  but  not  limited  to: 

(i)  Publications  that  buyers  and  sellers 
frequently  use; 

(ii)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(iii)  Publications  that  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 


based  on  daily  surveys  of  buyers  and 
sellers  of  crude  oil;  and 

(iv)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 

Proposed  new  paragraph  (a)(7)  states 
that  any  publication  may  petition  MMS 
to  be  added  to  the  list  of  acceptable 
publications.  Proposed  new  paragraph 
(a)(8)  states  that  MMS  will  specify  the 
tables  you  must  use  in  the  publications 
to  determine  the  associated  spot  prices. 

Use  of  Average  of  High  Daily  Spot  Prices 
Rather  Than  Average  of  Five  Highest 
NYMEX  Settle  Prices  in  a  Given  Month 

We  received  a  number  of  comments 
that  applying  the  average  of  the  five 
highest  NYMEX  settle  prices  was  unfair 
and  unrealistic  and  that  this  represented 
a  price  most  sellers  could  not  obtain 
under  any  circumstances.  We  agree  with 
this  comment  and,  in  addition  to 
changing  from  NYMEX  to  spot  prices, 
have  modified  the  subset  of  spot  prices 
to  be  used.  Rather  than  applying  the  five 
highest  spot  prices  in  any  given  month, 
we  propose  at  §  206.52(a)  to  use  the 
average  of  the  daily  high  spot  prices  for 
that  month  in  the  selected  publication. 
This  should  better  reflect  values 
generally  obtainable,  while  at  the  same 
time  fulfilling  MMS's  trust 
responsibility  to  Indian  lessors. 

Modifications  to  Major  Portion 
Notification  by  MMS 

Previously-proposed  paragraph 
206.52(c)(1)  would  have  required  MMS 
to  calculate  major  portion  values  within 
120  days  of  each  production  month. 
Although  this  should  be  possible  in 
most  cases,  MMS  can  foresee  occasional 
problems  in  acquiring  the  needed  data 
and  performing  the  major  portion 
calculations  within  120  days. 
Consequently,  MMS  proposes  to  change 
paragraph  206.52(c)(1)  by  dropping  the 
120-day  provision  and  stating  that  MMS 
would  notify  lessees  by  publishing  the 
major  portion  value  in  the  Federal 
Register.  This  should  have  no  adverse 
impact  on  royalty  payors,  because  late 
payment  interest  would  not  begin  to 
accrue  on  any  underpayment  based  on 
any  additional  amoimt  owed  as  a  result 
of  the  higher  major  portion  value  until 
the  due  date  of  the  amended  Form 
MMS-2014.  Thus,  no  late  pajmnent 
interest  would  accrue  on  the  higher 
major  portion  value  if  the  payor 
submitted  an  amended  Form  MMS- 
2014  within  30  days  after  MMS 
published  the  major  portion  value  in  the 
Federal  Register. 

MMS  also  proposes  to  make  changes 
in  paragraphs  206.52(c)(4)  and  206.52(d) 
to  reflect  that  MMS  would  notify  lessees 
of  the  major  portion  value  by 
publication  in  the  Federal  Register. 
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Transportation  Costs  From  Lease  Versus 
Reservation  Boundary 

We  received  a  number  of  comments 
that  MMS  should  not  limit 
transportation  deductions  to  those 
incurred  beyond  the  reservation 
boundary.  The  commenters  said  that 
there  is  no  requirement  that  lessees 
transport  oil  within  a  designated  area  at 
no  cost  to  the  lessor,  and  that 
transportation  costs  should  be 
calculated  from  the  point  where  oil  is 
measiued  for  sale.  We  agree  with  these 
comments  and  propose  to  change 
previously-proposed  §§206.60  and 
206.61  to  reflect  the  permissibility  of 
transportation  deductions  from  the  lease 
or  unit  rather  than  the  designated  area, 
as  well  as  the  reality  of  exchange 
agreements  whose  first  transfer  point  is 
at  the  lease  or  luiit  or  an  associated 
aggregation  point. 

To  complement  the  change  to 
permitting  transportation  allowances 
from  the  lease  or  unit  rather  than  the 
designated  area,  and  to  better  represent 
exchange  agreements  whose  initial 
transfer  point  is  at  an  aggregation  point 
away  from  the  lease  or  imit,  §  206.51  of 
this  supplementary  proposed  rule  is 
amended  by  adding  a  definition  of 
"Aggregation  point"  as  follows: 

"Aggregation  point"  would  mean  a 
central  point  where  production  is 
aggregated  for  shipment  to  market 
centers  or  refineries.  It  would  include, 
but  not  be  limited  to,  blending  and 
storage  facilities  and  connections  where 
pipelines  join.  Pipeline  terminations  at 
refining  centers  also  would  be  classified 
as  aggregation  points.  MMS  periodically 
would  publish  in  the  Feder^  Register  a 
list  of  aggregation  points  and  associated 
market  centers. 

Proposed  changes  at  §  206.60  include: 

(1)  Modifying  the  table  at  paragraph 
(a)(1)  to  reflect  permissibility  of 
transportation  from  the  lease  or  unit, 
rather  than  the  designated  area,  to  the 
point  of  sale; 

(2)  Eliminating  existing  paragraph 
(a)(2)(ii)  to  delete  the  provision  that 
transportation  deductions  are  not 
permitted  when  the  sale  or  transfer 
takes  place  in  the  designated  area; 

(3)  Redesignating  existing  paragraph 
(a)(2)(iii)  as  paragraph  (a)(2)(ii); 

(4)  Modifying  the  table  at  paragraph     • 
(b)(1)  to  reflect  that  the  transportation 
allowance  may  not  exceed  50  percent  of 
the  calculated  spot,  rather  than  NYMEX, 
price;  and 

(5)  Amendjng  paragraph  (d)  to  reflect 
permissibility  of  location  and  quality 
adjustments  between  the  lease  or  unit 
and  index  pricing  point. 

Proposed  changes  at  §  206.61  include: 
(1)  Modifying  paragraph  (c)(1)  to 
reflect  permissibility  of  location  and 


quality  adjustments  between  the  lease  or 
unit  and  market  center; 

(2)  Eliminating  existing  paragraph 
(c)(l)(i)  to  acknowledge  the  elimination 
of  location  differentials  based  on  the 
difference  in  crude  oil  values  at  the 
index  pricing  point  and  the  appropriate 
market  center,  due  to  the  proposed 
change  to  begin  with  spot,  rather  than 
NYMEX,  prices; 

(3)  Rewording  existing  paragraph 
(c)(l)(ii)  to  reflect  location  differentials 
between  aggregation  points  and  market 
centers,  rather  than  designated  areas 
and  market  centers,  and  redesignating  it 
as  paragraph  (c){l)(i); 

(4)  Rewording  existing  paragraph 
(c)(l)(iii)  to  similarly  reflect  location 
differentials  between  aggregation  points 
and  market  centers,  and  redesignating  it 
as  paragraph  (c)(l)(ii); 

(5)  Inserting  new  paragraph  (c)(l)(iii) 
to  reflect  permissibility  of  transportation 
deductions  between  the  aggregation 
point  and  the  lease  or  imit; 

(6)  Rewording  existing  paragraph 
(c)(l)(iv)  to  reflect  permissibility  of 
transportation  deductions  between  the 
market  center  and  the  lease  or  imit; 

(7)  Inserting  new  paragraph  (c)(l)(v) 
to  reflect  potential  quality  adjustments 
at  the  market  center  or  oUier 
intermediate  points; 

(8)  Modifying  the  table  at  paragraph 
(c)(2)  to  reflect  changes  related  to  the 
permissibility  of  transportation 
deductions  within  the  designated  area; 

(9)  Deleting  paragraph  (c)(2)(i) 
because  it  becomes  unnecessary  given 
the  proposed  change  to  permit 
transportation  deductions  within  the 
designated  area  and  the  proposed 
changes  regarding  spot  prices  and 
market  centers  at  §  206.52(a); 

(10)  Deleting  paragraph  (c)(2)(ii) 
because  this  language  is  now  in  the 
table  at  paragraph  (c)(2); 

(11)  Rewording  paragraphs  (c)(3)  and 
(c)(3)(iii)  to  refer  to  paragraph  (c)(l)(ii) 
instead  of  (c)(l)(iii); 

(12)  Deleting  paragraphs  (c)(4),  (c)(5), 
and  (c)(6)  relating  to  publications  used 
to  calculate  differentials  in  the 
previously-existing  but  now-deleted 
paragraph  (c)(l)(i);  and 

(13)  Redesignating  existing  paragraph 
(c)(7)  as  paragraph  (c)(4). 

Modifications  to  Proposed  Form  MMS- 
4416 

We  received  a  number  of  comments 
that  the  data  requirements  for 
completing  Form  MMS— 4416  are  too 
biu-densome  and  the  resultant  MMS 
calculations  of  location  differentials 
would  not  be  reliable.  While  we  do  not 
agree  with  the  latter  comment,  we  agree 
that  Form  MMS— 4416  can  be 
streamlined  by  eliminating  or 


simplifying  certain  data  requirements 
and  clarifying  the  instructions  included 
with  the  form.  In  addition  to  revising 
and  clarifying  the  instructions,  we 
propose  to  change  §  206.61(d)(5)  by 
stating  that  you  must  submit 
information  on  Form  MMS-4416  related 
to  all  of  your  crude  oil  production  from 
Indian  leases  in  designated  areas,  rather 
than  all  production  from  designated 
areas. 

This  change  should  help  to  limit  the 
administrative  burden  of  the 
information  collection  while  still 
permitting  MMS  to  acquire  the 
information  needed  to  calculate  relevant 
location  differentials  and  verify  royalty 
values  and  differentials  reported  on 
Form  MMS-2014.  We  have  attached  a 
copy  of  the  revised  Form  MMS-4416 
and  the  associated  instructions  for 
comment. 

MMS  specifically  requests  conunents 
on  the  revised  paragraphs  addressed  in 
this  notice.  If  you  have  commented 
already  on  other  portions  of  the  rule, 
you  do  not  need  to  resubmit  those 
comments.  MMS  will  respond  to  all 
comments  in  the  final  rule. 

m.  Procedural  Matters 

1.  Public  Comment  Policy 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  and  on 
oiu  Internet  site  at  www.rmp.nuns.gov. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circiunstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions^from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

2.  Summary  Cost  and  Benefit  Data 

We  have  summarized  below  the 
estimated  costs  and  benefits  of  this 
supplementary  proposed  rule  to  aU 
potentially  affected  groups:  industry. 
State  and  local  governments,  Indian 
tribes  jmd  allottees  (by  fund  code),  and 
the  Federal  Govenunent.  The  costs  are 
segregated  into  two  categories — those 
costs  that  would  be  inciured  in  the  first 
year  after  this  rule  is  effective  and  those 
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costs  that  wo  ild  be  incurred  on  a 
continuing  bi  isis  each  year  thereafter. 
The  cost  and  tbenefit  information  in  this 
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Item  2  of  Procedural  Matters  is  used  as 
the  basis  for  the  Departmental 


certifications  in  Items  3  through  11 
below. 

a.  Industry 


Description  (see  corresponding  narrative  below) 


<Cost>/benefit  amount 


First  year 


$<4,667,510> 

<1 ,687,500> 

<118,125> 

<50,000> 

1,100,000 


$<5,423,135> 


Subsequent  years 
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Because  some  of  the  costs  are  not 
incurred  every  year,  we  reduced  the 
costs  for  subsequent  years'  compliance 
to  $5,000.  There  are  approximately  225 
oil  royalty  payors  on  Indian  leases.  This 
equates  to  $1,687,500  for  all  225  payors 
to  comply  with  the  rule  in  the  first  year 
and  $1,125,000  in  each  subsequent  year. 

(3)  Cost— Completing  Form  MMS- 
4416.  Industry  would  also  incur  costs  to 
complete  the  proposed  new  information 
collection.  Form  MMS-4416.  Part  of  the 
Indian  oil  valuation  comparison  would 
rely  on  price  indexes  that  lessees  may 
adjust  for  locational  differences  between 
the  index  pricing  point  and  the 
aggregation  point.  Indian  land  lessees 
and  their  affiliates,  as  well  as  oil 
purchasers,  would  be  required  to  give 
MMS  information  on  the  location/ 
quality  differentials  included  in  their 
various  oil  exchange  agreements  and 
sales  contracts.  From  this  data  MMS 
would  calculate  and  publish 
representative  location/quality 
differentials  for  lessees'  use  in  reporting 
royalties  in  different  areas.  Data  from  oil 
purchasers  also  would  be  used  by  MMS 
and  Indian  personnel  to  verify  royalty 
values  and  differentials  reported  on 
Form  MMS-2014. 

We  estimate  the  annual  costs  to 
industry  to  submit  the  Form  MMS— 4416 
to  be  $118,125.  MMS  estimates  that,  on 
average,  a  payor  would  have  six 
exchange  agreements  or  sales  contracts 
to  dispose  of  the  oil  production  from  the 
Indian  lease(s)  for  which  it  makes 
royalty  payments.  Compared  to  the 
February  12,  1998.  proposal,  we  revised 
the  number  of  exchange  agreements 
upward  from  three  to  six  per  payor 
based  on  additional  information  from 
Indian  lessors.  We  estimate  that  a  payor 
would  need  about  one-half  hour  on 
average  to  gather  the  necessary  contract 
information  and  complete  Form  MMS- 
4416. 

Filing  Due  to  Contract  Changes 

We  estimate  the  payor  would  have  to 
submit  the  form  twice  a  year  because  of 


contract  changes  in  addition  to  the 
required  annual  filing  discussed  below. 

225  payors  x  6  agreements  or  contracts/ 
payor  x  Vz  hour/submission  x  2  submissions/ 
year  =  1,350  burden  hours 

MMS  estimates  that  in  addition  to  the 
1,350  agreements  or  contracts  submitted 
by  payors,  non-payor  purchasers  of 
crude  oil  from  Indian  leases  would  also 
submit  about  half  that  amount  (675 
agreements  or  contracts)  as  requfred  by 
proposed  §  206.61(d)(5)  (1998).  Again, 
we  estimate  that  the  filing  of  Form 
MMS-4416  would  take  30  minutes  per 
report  to  gather  the  necessary 
documents  and  extract  the  data  from 
individual  exchange  agreements  and 
sales  contracts;  we  also  estimate  that  a 
non-payor  purchaser  would  file  a  report 
twice  a  year  for  each  agreement/ 
contract. 

675  agreements  or  contracts  x  Vz  hour/ 
submission  x  2  submissions/year  =  675 
burden  hours 

Annual  Filing 

We  would  also  require  payors  and 
non-payor  purchasers  to  submit  an 
annual  Form  MMS— 4416  for  their 
agreements  or  contracts.  The  annual 
filing  requirement  would  assure  Indian 
lessors,  tribes  and  allottees  that  all 
payors  and  non-payor  purchasers  are 
complying  with  these  proposed  Indian 
valuation  regulations.  We  estimate  that 
this  annual  filing  would  require  10 
minutes  per  report  to  indicate  a  no- 
change  situation. 

«  (1,350  +  675)  agreements  or  contracts  x  1 
annual  submission  x  Ve  hour/submission  = 
337.5  burden  hours 

Total  Filing  Burden 

Based  on  $50  per  hoiu:  (revised 
upward  from  $35  per  hoiu  in  our 
February  12, 1998,  analysis  to  better 
reflect  current  conditions),  we  estimate 
the  annual  cost  to  industry  in 
subsequent  years  would  be  $118,125, 
computed  as  follows: 
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(1,350  +  675  +  337.5  burden  hours)  x  $50/ 
hour  =  $118,125 

(4)  Cost — Filing  Supplemental  Report 
of  Royalty  and  Remittance  (Form  MMS- 
2014)  with  Major  Portion  Uplift.  As 
mentioned  earlier  in  the  provisions  of 
the  supplementary  proposed  rule,  MMS 
would  calculate  a  major  portion  value 
specific  to  each  tribe.  This  value  would 
be  based  on  reported  values  on  the  Form 
MMS-2014.  If  the  MMS-calculated 
value  were  greater  than  what  the  lessee 
initially  reported,  they  would  have  to 
file  a  revised  Form  MMS-2014,  and  pay 
additional  royalties. 

Industry  would  incur  an 
administrative  burden  from  additional 
fifing  of  Form  MMS-2014  lines  to 
comply  with  the  rule's  major  portion 
provision.  MMS  analyzed  reported 
royalty  data  for  Indian  leases  for  1997. 
There  were  approximately  33,000 
individual  lines  reported  for  oil  and 
about  6,000  lines  for  condensate  on 
Form  MMS-2014.  We  estimate  that  if 
the  proposed  rule  had  applied  to  this 
production,  there  could  have  been  as 
many  as  20,000  additional  lines 
reported  aimually,  or  1,667  lines 
monthly.  This  estimate  is  based  on 
comparisons  of  the  major  portion  price 
with  initially  reported  prices  and 
replacing  the  original  price  when  the 
major  portion  price  is  higher.  This 
estimate  includes  backing  out 
previously-reported  lines  and  reporting 
new  lines,  or  effectively  deleting  and 
replacing  up  to  10,000  lines  based  on 
the  major  portion  calculations. 

Electronic  reporting  accounts  for 
about  80  percent  of  the  lines  reported  to 
MMS  by  lessees  on  Form  MMS-2014. 
Thus  there  would  have  been  about 
16,000  lines  reported  electronically. 
Based  on  an  average  of  2  minutes  per 
line  at  a  cost  of  $50  per  hour,  we 
estimate  the  administrative  biu'den 
would  be  $26,667  annually.  MMS 
estimates  that  there  would  have  been 
4,000  lines  reported  manually  (20 
percent  of  the  overall  burden)  and  that 
this  effort  would  stay  the  same  in  the 
future.  Based  on  an  average  of  7  minutes 
per  line  at  $50  per  hour,  the 
administrative  biu-den  for  manual 
payors  would  be  $23,333  annually.  The 
total  estimated  cost  for  filing  additional 
Form  MMS-2014  lines  is  ($26,667  + 
$23,333)  =  $50,000. 

(5)  Benefits — Administrative  Savings. 
Industry  would  realize  administrative 
savings  because  of  the  reduced 
complexity  in  royalty  determination  and 
payment  in  this  proposed  rule. 
Specifically,  the  proposed  rule  would 
result  in: 

(i)  Simplification  of  reporting  and 
pricing,  coupled  with  certainty. 


We  anticipate  that  the  proposed  rule 
would  significantly  reduce  the  time 
involved  in  the  royalty  calculation 
process.  In  the  proposed  framework,  the 
lessee  would  either  report  its  gross 
proceeds  or  the  adjusted  spot  price 
applicable  to  its  production.  The  need 
to  work  through  and  apply  the  ciurent 
benchmarks  for  non-arm's-length 
transactions  would  be  eliminated. 
Fiulher,  once  MMS  calculates  a  major 
portion  price,  the  lessee  would  compare 
this  price  to  what  they  reported  and 
make  adjustments  as  necessary. 

It  is  difficult  to  quantify  the  amount 
of  savings  by  simpler  reporting.  The 
current  level  of  time  spent  calculating 
royalties  varies  greatly  by  company 
depending  on  many  variables  such  as 
the  complexity  of  the  disposition  or  sale 
of  the  product,  the  amount  of 
production  to  accoimt  for,  and  the 
computation  of  any  necessary 
adjustments. 

However,  we  assume  that  simpler 
reporting  would  save  each  payor  at  least 
30  minutes  per  month  to  report.  This 
conservative  figure  amoimts  to  a 
reduction  of  6  hours  per  year  per  payor 
for  a  savings  of  $300.  Over  the  225 
payors,  this  would  amount  to  a  total 
savings  of  $67,500  due  to  the  reduced 
reporting  burdens  of  the  proposed  rule. 

(ii)  Reductions  in  audit  efforts. 

When  a  company  is  audited,  it  incurs 
significant  costs.  It  may  be  required  to 
gather  records,  provide  documents,  and 
in  some  cases  provide  space  and  facility 
resources.  Although  these  costs  vary 
significantly  by  company  and  by  the 
nature  of  the  audit,  we  believe  that  cost 
savings  at  least  as  great  as  those  for 
simplified  reporting  would  result. 

The  MMS  audit  tracking  system 
indicates  that  approximately  500  Indian 
oil  and  gas  leases  had  some  type  of 
audit  work  initiated  in  1997.  This 
estimate  does  not  include  leases  that 
may  have  been  audited  in  1997,  but 
initiated  in  another  year.  Also,  this 
figure  does  not  include  company  audits 
where  auditors  examined  a  sample  of 
leases  that  may  have  contained  Indian 
leases.  These  500  leases  involved 
approximately  100  companies. 
Although  it  is  difficult  to  quantify  the 
future  dollar  savings  for  a  similar 
sample  of  100  companies,  we  believe 
that  the  expected  reduced  audit  burden 
would  be  a  significant  industry  benefit. 

(iii)  Reductions  in  valuation 
determinations  and  litigation. 

The  proposed  rule  would  increase 
certainty  for  Indian  royalty  payors. 
Payors  would  be  assured  that  if  they 
apply  the  adjustments  required  by  the 
proposed  rule  correctly  and  remit  any 
additional  monies  due  under  the  major 
portion  calculation,  the  amount  they 


report  likely  would  be  correct. 
Additionally,  such  payors  would  not  be 
subject  to  additional  bills  for  additional 
royalties  due  with  late-payment  interest 
attached.  We  expect  that  valuation 
disputes  and  requests  for  valuation 
determinations  would  decrease 
significantly  under  the  proposed  rule. 
Valuation  determinations  and  disputes 
are  very  costly  for  both  industry  and  the 
Federal  Govenunent.  Some  statistics 
follow: 

•  Over  the  last  10  years,  MMS 
auditors  identified  more  than  50,000 
instances  dealing  with  royalty 
underpayments  for  both  oil  and  gas 
from  Federal  and  Indian  lands.  MMS 
resolved  most  of  the  issues  xmderlying 
the  imderpayments  before  the  actual 
issuance  of  an  order  to  pay.  In  fact, 
MMS  issued  only  2,100  appealable 
orders  during  the  same  period.  Of  those, 
925  appeals  resulted.  These  audit  efforts 
resulted  in  the  collection  of  $1.16 
billion  in  additional  royalties  that 
otherwise  would  have  gone  uncollected. 
About  20  percent  of  MMS  audit  activity 
is  focused  on  Indian  lands.  Most  Indian 
audits  involve  gas  because  royalties  for 
gas  produced  from  Indian  lands  exceed 
oil  by  almost  two-to-one.  However,  the 
savings  fi-om  reduced  Indian  oil  audits 
would  still  be  substantial. 

•  Over  the  past  10  years.  Royalty 
Valuation  Division  (RVD)  Staff 
responded  to  over  5,000  separate 
requests  by  Federal  and  Indian  lessees 
for  advice  on  valuation  procedures  and 
transportation/processing  allowances 
for  royalty  calculation  purposes.  These 
responses  resulted  in  247  disputes 
(about  5  percent  of  all  RVD  responses) 
between  MMS  and  the  payor  over  this 
same  time  period.  These  included 
disputes  over  product  value  (131 
separate  issues)  and  allowances  for 
transportation  or  processing  (116 
separate  issues). 

•  The  Department  of  the  Interior 
Solicitor's  Office  reported  at  least  47 
separate  cases  since  1988  that  they 
believed  were  significant  and  involved 
valuation  disputes. 

Although  it  is  extremely  difficult  to 
quantify  the  cost  to  both  industry  and 
Government  for  all  valuation  disputes 
since  1988,  it  is  undoubtedly  in  the  tens 
of  millions  of  dollars.  We  conservatively 
estimate  that  the  proposed  rule's 
certainty  would  reduce  payors'  legal 
and  other  administrative  costs  on  Indian 
leases  by  at  least  a  million  dollars 
annually,  or  about  $4,444  for  each  of  the 
225  payors. 

Altogether,  with  the  limited 
information  we  can  collect  and  the  gross 
estimates  we  made,  we  assume  a  total 
savings  to  Indian  oil  lease  payors  of 
approximately  $1.1  million  per  year 
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estimate  is  based  on  very  conservative 
estimates  where  actual  data  are  difficult, 
if  not  impossible,  to  obtain.  Actual 


savings  likely  would  be  significantly 
higher. 

b.  State  and  Local  Governments 


Description 


<Cost>/benefit  amount 


First  year 


Subsequent  years 


MMS  does  not  charge  any  portion  of  the 
costs  of  administering  Indicui  leases  to 
States,  including  the  increase  in 


administrative  costs  associated  with  this 
rule. 

c.  Indian  Tribes  and  Allottees 


Description 


<Cost>/benefit  amount 


First  year 


$4,667,510 


Subsequent  years 


$4,667,510 
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•  This  allows  us  to  apply  the  rule 
specifically  to  each  fund  code,  and 
analyze  the  impact.  This  also  allows 
transportation  and  quality  adjustments 
specific  to  the  oil  and  condensate 
produced  at  particular  locations. 

•  The  top  12  Indian  oil  and 
condensate  fund  code  recipients 
account  for  approximately  97  percent  of 
all  royalties  received  for  all  Indian  lands 
in  1997.  These  12  fund  codes  are  as 
follows: 

Navajo  (w/allottees) 

Ute  Indian  Tribe{w/ Allottees) 

Shoshone/ Arapaho  (Wind  River)(w/ 

Allottees) 
Alabama-Coushatta 
Anadarko  Agency  Allotted 
Muskogee  Area  Allotted 
Shawnee  Agency  Allotted 
Jicarilla  Agency 
Ft.  Peck  Tribal/ Allotted 
Cook  Inlet  Region  Incorporated  (CIRI) 
Blackfeet  (w/ Allottees) 
Ute  Mountain  Ute 

(2)  Determining  Value.  For  the 
supplementary  proposed  Indian  oil 
valuation  regulations,  as  stated  earlier, 
MMS  proposes  to  use  the  greater  of  the 
following  three  calculations  to 
determine  value: 

(i)  Spot  price-based  value,  adjusted 
for  location  differentials  and 
transportation  costs. 

Consistent  with  the  provisions  in  the 
supplementary  proposed  rule,  one  of  the 
three  valuation  alternatives  to  be 
considered  would  be  a  location-and 
quality-adjusted  spot  price.  For  all  the 
above  fund  codes  (except  CIRI),  we  used 
the  spot  price  at  Gushing,  Oklahoma,  for 
West  Texas  Intermediate  as  reported  in 
Piatt's  Oilgram.  (In  some  cases  the 
Midland,  Texas  spot  price  may  have 
been  more  appropriate,  but  the  actual 


estimates  would  vary  little  using  the 
Midland  spot  price.  This  fact,  plus  ease 
of  administration,  led  us  to  use  the 
Gushing  value.)  For  CIRI,  we  used  the 
Alaska  North  Slope  spot  price  as 
reported  in  Piatt's  Oilgram. 

As  required  by  the  proposed  rule,  we 
used  the  average  of  the  daily  high  spot 
prices  for  the  trading  month  that 
corresponds  to  the  production  month  as 
a  measure  of  value.  For  example,  for  the 
production  month  of  February,  we  used 
the  average  of  the  daily  high  spot  prices 
from  December  26th  through  January 
25th.  The  average  consists  of  only  the 
business  days  within  the  trading  month 
(typically  20  to  23  days). 

We  made  adjustments  to  the  spot 
price  to  arrive  at  a  price  that  is 
comparable  to  the  oil  value  on  the 
reservation.  We  made  a  separate 
adjustment  for  both  quality  and  location 
as  follows: 

•  Quality 

Specific  to  each  of  the  12  fund  codes, 
we  calculated  the  weighted  average 
gravity  reported  for  both  oil  and 
condensate  for  the  entire  year.  From  this 
average,  we  made  adjustments  based  on 
various  posted  price  adjustment  scales 
in  effect  for  the  area  to  bring  the  Tribal 
oil  and  condensate  to  40  degrees  API. 
This  matches  the  specifications  for  the 
West  Texas  Intermediate  oil  in  Piatt's 
Oilgram.  In  the  case  of  CIRI,  we  made 
adjustments  to  the  26.5  degree  API 
Alaska  North  Slope  oil.  We  made 
specific  individual  adjustments  to  both 
oil  and  condensate  for  each  fund  code; 
these  products  were  not  combined.  In 
some  cases,  the  Indian  fund  code 
receives  royalties  on  either  oil  or 
condensate,  but  not  both.  (The 
calculations  specific  to  each  fund  code 
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contain  proprietary  data  and  are  not 
included  with  this  report.) 

•  Location 

We  made  location  differential 
estimates  specific  to  each  fund  code 
based  on  Federal  Energy  Regulatory 
Commission  (FERC)  tariffs  where 
available.  In  most  cases,  a  tariff  exists 
between  a  collection  point  on  or  very 
near  the  area  represented  by  the  fund 
code  and  Gushing,  Oklahoma.  For  the 
few  cases  where  a  tariff  does  not  exist, 
we  made  an  estimate.  We  recognize  that 
using  these  tariffs  and  estimates  is 
subject  to  some  interpretation.  The 
supplementary  proposed  rule  provides 
for  locational  information  to  be  gathered 
via  the  proposed  Form  MMS— 4416. 
Once  MMS  solicits  the  information,  we 
can  calculate  differentials  more 
accurately  from  the  various  aggregation 
points  to  the  spot  market  centers. 

(ii)  Actual  gross  proceeds  received  by 
the  lessee  or  its  affiliate. 

We  approximated  gross  proceeds 
accruing  to  lessees/affiliates  by  querying 
MMS's  Auditing  and  Financial  System 
(AFS)  database.  3  For  both  oil  and 
condensate,  we  divided  the  reported 
total  royalty  value  by  total  royalty 
quantity  to  derive  the  gross  proceeds 
unit  value. 

(iii)  Major  portion  analysis  at  the  75 
percent  level. 

Most  Indian  leases  include  a  "major 
portion"  provision,  which  states  that 
value  should  be  the  highest  price  paid 
or  offered  at  the  time  of  production  for 
the  major  portion  of  oil  production  from 
the  same  field.  Like  the  original 
proposed  rule,  the  supplementary 
proposed  rule  would  require  one  of  the 
three  methods  of  valuation  to  be  a  major 
portion  calculation  at  the  75-percent 
level.  Under  the  supplementary 
proposed  rule,  MMS  would  calculate 
the  monthly  major  portion  value  by 
arraying  sales  and  associated  volumes 
reported  on  Form  MMS-2014  from 
lowest  price  to  highest,  and  applying 
the  price  associated  with  the  sale  where 
accumulated  volumes  exceed  75  percent 
of  the  total.  In  order  to  calculate  this 
value  for  the  analysis,  we  used  all  oil 
and  condensate  royalties  reported  for 


each  fund  code.  For  each  month,  we 
arrayed  the  gross  proceeds  imit  values 
from  the  lowest  price  to  the  highest 
price  to  determine  the  value  at  which  75 
percent  plus  one  barrel  of  the  tribe's 
production  was  sold.  We  then 
multiplied  this  "major  portion"  price  by 
the  volumes  below  the  75-percent 
"threshold"  to  arrive  at  an  incremental 
value  attributable  to  the  major  portion 
price.  We  performed  this  calculation  for 
each  month. 

(3)  Comparison  of  Values.  For  each 
month  in  1997,  we  compared  the  total 
fund  code  royalty  value  computed  using 
each  of  the  three  valuation  methods 
discussed  above.  Consistent  with  the 
supplementary  proposed  rule,  we  chose 
the  highest  of  these  values  for  each 
month  in  1997  and  calculated  the 
increment  over  actual  royalties  reported. 
We  then  summed  these  incremental 
values  for  both  oil  and  condensate  by 
fund  code.  This  grand  total  value 
became  the  estimated  gain  specific  to 
each  fund  code  imder  the  provisions  of 
the  supplementary  proposed  rule  as 
compared  to  actual  royalties  reported  in 
1997. 

In  most  cases  the  spot  price  value  was 
the  highest  of  the  three  values  used  in 
calculating  the  Indian  royalty  payment. 
We  based  our  estimates  on  the  best  data 
available  and  they  may  vary  when  we 
use  actual  data.  In  some  cases,  the 
adjusted  spot  price  was  lower  than  the 
major  portion  price.  This  occurred  in 
some  months  for  the  Ute  Indian  Tribe 
because  the  oil  and  condensate 
produced  in  the  Uinta  Basin  have  a  high 
paraffin  or  weix  content.  This  high- 
paraffin  crude  generally  commands  a 
premiimi  over  non-paraffin  crude,  is 
atypical  in  assay,  and  is  traded  and  used 
only  in  specialized  markets.  Further 
adjustments  to  the  spot  price  might  be 
needed  to  better  reflect  paraffin's  value 
impact. 

"Typically,  the  additional  royalty 
associated  with  the  major  portion 
calculation  increases  based  on  the 
nmnber  of  payors  on  the  reservation.  We 
observed  that  for  fund  codes  with  few 
payors,  little  additional  royalty  resulted 
from  the  major  portion  calculation.  On 


the  other  hand,  when  many  payors 
reported,  the  additional  royalty 
associated  with  the  major  portion 
calculation  increased. 

(4)  Projection  of  Gains  to  All  Fund 
Codes.  To  estimate  the  total  annual 
dollar  impact  for  all  32  fund  codes  that 
received  royalties  from  either  oil  or 
condensate  in  1997,  MMS  used  the 
combined  dollar  increase  calculated  for 
each  of  the  top  12  fund  codes  in  terms 
of  royalty  receipts.  Royalties  received  by 
these  12  fund  codes  ($42,700,847) 
represented  97.2325  percent  of  the  total 
Indian  oil  and  condensate<royalties 
actually  collected  in  1997.  We  estimate 
that  total  royalties  for  the  12  fund  codes 
would  increase  by  about  10.6  percent  or 
$4,538,337  under  the  proposed  rule. 
The  distribution  of  this  increase  among 
the  12  fund  codes  is  shown  in  the  table 
below. 


Navajo  (w/Allottees) 

$1  126,000.26 

Ute  Indian  Tribe(w/ 

Allottees)  

Shoshone/Arapaho(Wind 

River)(w/Allottees) 

Alabama-Coushatta  

1,116,358.64 

1,467,398.60 
76.098.33 

Anadarko  Agency  Allotted  .. 

Muskogee  Area  Allotted  

Shawnee  Agency  Allotted  .. 
Jicahlla  Agency 

131,748.84 

177,636.27 

46,891.98 

102  195  94 

Ft.  Peck  Tribal/Allotted  

Cook  Inlet  Region  Incor- 
porated (CIRI)  

122,872.03 
44,142.74 

Blackfeet  (w/Allottees)  

Ute  Mountain  Ute  

92,187.54 
34,805.81 

We  then  projected  the  estimated 
increase  for  all  Indian  recipients,  as 
follows: 

$4,538,337  X 


97.2325 


100 


X=  $4,667,510 

We  estimate  that  the  total  increase  for 
all  Indian  royalty  recipients  under  the 
supplementary  proposed  rule  would  be 
$4,667,510. 

d.  Federal  Government 


Description  (see  corresponding  narrative  below) 


<Cost>benefit  amount 


First  year 


Subsequent  years 


(1)  Cost— Processing  Form  MMS-4416  ... 

(2)  Cost — Calculating  Major  Portion 

(3)  Benefit — Administrative  Savings  

Net  Benefit  to  Federal  Government 


<$58,000> 

<324,000> 

630,500 


<$58,000> 

<52,000> 

630,500 


$248,500 


$520,500 


^  The  AFS  database  does  not  contain  all  Indian 
records.  Some  leases  require  special  handling  and 
are  not  entered  in  the  database. 
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■F  '•ocessing  Form  MMS- 
^  Form  MMS-4416 
of  two  functions: 
data.  We  estimate  we 
160  hours  annually  to 
I  nd  file  the  forms.  Using  an 

$50,  the  annual  cost 
,t)00  for  this  function. 
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values  and  differentials 
florm  MMS-2014.  Using  an 
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lirould  be  $50,000. 
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1,000  lines  per  annum  (12  groups),  and 
an  average  of  40  hours  for  each  fund 
code/product  group  with  less  than  100 
lines  per  annum  (6  groups).  The  total 
set-up  burden  to  MMS  would  then  be 
6,480  hours  at  a  cost  of  $50  per  hour  or 
$324,000.  Additionally,  there  would  be 
an  ongoing  administrative  burden  to 
MMS  to  perform  the  calculations  each 
month  and  update  the  programming 
code  and  quality  aspects  as  production 
is  added  or  abandoned.  There  also 
would  be  administrative  costs 
associated  with  notifying  the  tribes  and 
payors  of  the  major  portion  calculations. 
This  cost  is  estimated  to  involve  one- 
half  of  a  full  time  employee's  time  at  an 
administrative  burden  of  1,040  hours 
per  year  at  $50  per  hour  or  $52,000  per 
annum. 

(3)  Benefit — Administrative  Savings. 
Additionally,  MMS  would  realize 
administrative  savings  because  of 
reduced  complexity  in  royalty 
determination  and  payment  under  this 
proposed  rule.  Specifically,  the 
proposed  rule  would  result  in: 

(i)  Simplification  of  reporting  and 
pricing,  coupled  with  certainty.  MMS 
would  continue  to  receive  the  same 
reports  from  the  payors  that  they 
currently  submit.  The  only  difference 
would  be  that  payors  would  need  less 
time  to  calculate  the  royalty  due  under 
the  proposed  rule.  MMS  would  not 
realize  any  significant  gains  from  the 
reduction  in  the  payor's  reporting  time. 

MMS  would  realize  some  gains  with 
the  simplification  of  pricing  and  the 
certainty  involved.  See  discussion  in 
paragraphs  c  (ii)  and  (iii)  below. 

(ii)  Reductions  in  audit  efforts.  Since 
the  proposed  rule  would  eliminate  use 
of  the  non-arm's-length  benchmarks,  the 
need  for  tedious  and  complex  audit 
work  also  would  be  eliminated. 
Currently,  there  are  48.5  full-time  MMS 
and  tribal  employees  working  on  Indian 
audit  issues.  Using  a  figure  of  $50  per 
hour,  this  means  that  each  year  $5,044 
million  is  spent  on  auditing  all  products 
on  Indian  properties.  According  to  the 
1997  MMS  Mineral  Revenues  report.  Oil 
and  Condensate  accounted  for 
approximately  25  percent  of  the  total 
Indian  revenue  received  in  1997.  As  a 
result,  we  assume  that  25  percent  of  the 
audit  resources  were  directed  to  oil  and 
condensate  issues.  This  equates  to 
$1,261,000  per  year  in  audit  resources 
directed  specifically  to  Indian  oil  and 
condensate.  Although  some  audit  work 
still  would  need  to  be  performed  to 
ensure  compliance  with  the  proposed 
rule,  for  estimation  purposes,  we 
assume  half  of  the  total  oil  and 
condensate  audit  effort  would  be 
eliminated,  for  a  savings  of  $630,500. 


(iii)  Reductions  in  valuation 
determinations  and  litigation.  As 
discussed  in  section  III.2(a)(5)(iii)  of  this 
preamble,  MMS  has  been  engaged  in 
significant  litigation  and  dispute 
resolution  over  the  past  10  years.  It 
would  be  nearly  impossible  to  estimate 
the  total  cost  related  to  these  disputes 
and  exactly  how  much  the  proposed 
rule  would  save.  It  is  siot  clear  that 
MMS's  fixed  costs  related  to  litigation 
support  would  decrease  under  the 
proposed  rule  or,  if  so,  how  much. 

3.  Regulatory  Planning  and  Review  (E.O. 
12866) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
an  economically  significant  regulatory 
action.  The  Office  of  Management  and 
Budget  (OMB)  has  made  the 
determination  under  Executive  Order 
12866  to  review  this  rule  because  it 
raises  novel  legal  or  policy  issues. 

a.  This  rule  would  not  nave  an  effect 
of  $100  million  or  more  on  the 
economy.  It  would  not  adversely  affect 
in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

b.  This  rule  would  not  create  serious 
inconsistencies  with  other  agencies' 
actions. 

c.  This  rule  would  not  materially 
affect  entitlements,  grants,  user  fees,  or 
loan  programs  or  the  rights  or 
obligations  of  their  recipients. 

d.  This  rule  would  raise  novel  legal  or 
policy  issues. 

4.  Regulatory  Flexibility  Act 

The  Department  estimates  that  1 73 
small  businesses  would  pay  30  percent 
of  the  $4.7  million  dollar  impact  of  the 
rule,  or  an  additional  $1.4  million 
annually  in  royalties  to  the  tribes  and 
individual  Indians.  This  represents 
approximately  1.8  percent  of  the  sales 
revenues  received  by  these  companies 
from  their  Indian  leases  in  1997.  These 
173  companies  represent  less  than  two 
percent  of  the  approximately  15,000 
small  oil  and  gas  companies  operating 
in  the  United  States.  Nevertheless, 
because  of  the  significant  economic 
effect  on  the  173  companies,  MMS  has, 
in  this  supplemental  rulemaking, 
proposed  modifications  that  would  to 
some  extent  mitigate  the  impact  on 
small  businesses  from  the  proposals 
under  the  February  12,  1998  rule.  For 
example,  we  are  proposing  to  use  spot 
prices  instead  of  NYMEX  prices  to 
simplify  the  computation  of  value  and 
bring  the  valuation  point  closer  to  the 
lease.  We  are  also  spreading  the  average 
of  index-based  pricing  from  the  highest 
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five  NYMEX  prices  for  the  production 
month  to  the  average  of  all  high  spot 
prices  for  the  month.  We  are  proposing 
to  increase  the  transportation  deduction 
by  allowing  costs  from  the  lease  to  the 
reservation  boundary.  We  are  also 
proposing  to  simplify  the  Form  MMS- 
4416  and  reduce  the  number  of 
respondents  that  must  submit  the  form. 

Your  comments  are  important.  The 
Small  Business  and  Agricultural 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  in  this  rule,  call  1-888-734- 
4247. 

5.  Small  Business  Regulatory 
Enforcement  Act  (SBREFA) 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Would  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Would  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Would  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  would  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  5100  million  per  year. 
Because  this  rule  affects  only  Indian 
leases,  the  rule  would  not  have  a 
significant  or  unique  effect  on  State  or 
local  governments.  Because  royalties 
would  increase  for  these  leases,  it  would 
have  a  beneficial  effect  on  tribal 
governments.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.)  is  not  required. 

7.  Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  would  not  have 
significant  takings  implications.  This 
rule  would  not  impose  conditions  or 
limitations  on  the  use  of  any  private 
property;  consequently,  a  takings 
implication  assessment  is  not  required. 


8.  Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  this  supplementary  proposed 
rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments.  This  rule  does  not 
impose  costs  on  States  or  localities.  This 
rule  does  not  preempt  State  law.  As 
stated  above,  this  rule  affects  only  tribal 
governments. 

9.  Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  OfBce  of  the  Solicitor  has 
determined  that  this  rule  would  not 
unduly  burden  the  judicial  system  and 
would  not  meet  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

10.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  soUciting  comments  on 
an  information  collection  titled  Indian 
Crude  Oil  Valuation  Report,  Form 
MMS--1416,  OMB  Control  Number 
1010-0113,  expiration  date  April  30, 
2001 ,  which  is  associated  with  this 
supplementary  proposed  rulemaking. 
The  proposed  rule  references  two  other 
information  collections:  Report  of  Sales 
and  Royalty  Remittance,  Form  MMS- 
2014,  OMB  1010-0022;  and  Oil 
Transportation  Allowance,  Form  MMS- 
4110,  OMB  1010-0061.  However,  in  this 
proposed  rule  we  £ire  only  soliciting 
comments  on  the  Indian  Crude  Oil 
Valuation  Report. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  by  February  4,  2000. 
This  does  not  affect  the  deadline  for  the 
public  to  comment  to  MMS  on  the 
proposed  regulations. 

You  may  submit  comments  directly  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  the  Interior  Department  (OMB 
Control  Number  1010-0113),  725  17th 
Street,  NW,  Washington,  DC  20503 
[telephone  (202)  395-7340].  You  should 
also  send  copies  of  these  comments  to 
us. 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  requires  each 
agency  "to  provide  notice  *   *   *  and 
otherwise  consult  with  members  of  the 


public  and  affected  agencies  concerning 
each  proposed  collection  of 
information.*   *   *  "  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  received  a  number  of  conunents 
that  the  data  requirements  for 
completing  Form  MMS— 4416  were  too 
biu^densome  and  the  resultant  MMS 
location  differential  calculations  would 
not  be  reliable.  We  do  not  agree  that  the 
calculation  of  differentials  from  Form 
MMS— 4416  data  would  not  be  reliable. 
However,  in  response  to  comments 
received,  we  streamlined  Form  MMS- 
4416  by  eliminating  and/or  simplifying 
certain  data  requirements  and  clarifying 
the  instructions  included  with  the  fomx, 
In  addition  to  revising/clarifying  the 
instructions,  the  supplementary 
proposed  rule  proposes  to  change 
lessees'  submission  requirements  on 
Form  MMS— 4416  to  data  related  to 
crude  oil  production  from  Indian  leases 
in  designated  areas  rather  than  all 
production  from  designated  areas.  These 
changes  will  aid  respondents  in 
complying  with  the  requirements  of  this 
information  collection  and  still  permit 
MMS  to  acquire  the  information  needed 
to  calculate  relevant  location 
differentials  and  verify  royalty  values 
and  differentials  reported  on  Form 
MMS-2014. 

We  have  revised  the  approved 
information  collection,  OMB  Control 
Number  1010-0113,  according  to  the 
supplementary  proposed  rulemaking 
and  to  be  responsive  to  comments 
received.  We  estimate  the  total  annual 
burden  for  this  information  collection  is 
approximately  2,363  hours,  an  increase 
over  the  current  OMB  inventory  of  1,050 
hours.  Although  we  have  revised  and 
streamlined  the  forms  and  clarified  the 
instructions,  we  still  estimate  the  time 
to  complete  Form  MMS-4416  is  V2 
hour,  and,  therefore,  there  is  no  increase 
in  hours  associated  with  the  program 
change  for  this  collection.  However,  we 
have  revised  our  estimate  of  the  number 
of  respondents  upward  from  125  oil 
royalty  payors  to  225  payors;  this  is  an 
adjustment  of  1,050  hours. 
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List  of  Subiects  in  30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indians- 
lands,  Mineral  royalties,  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  3.  1999. 
Sylvia  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  Part  206  is  proposed 
to  be  amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  Authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq..  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  etseq.,  351  etseq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C.  9701,  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Suttpart  B— Indian  Oil 

2.  Section  206.51  is  amended  by 
adding  the  definitions  of  Index  pricing, 
MMS-approved  publication  Aggregation 
point,  and  Rocl^  Mountain  Region  as 
follows: 

§206.51     Definitions. 

***** 

Aggregation  point  means  a  central 
point  where  production  is  aggregated  for 
shipment  to  market  centers  or  refineries. 
It  includes,  but  is  not  limited  to, 
blending  and  storage  facilities  and 
connections  where  pipelines  join. 
Pipeline  terminations  at  refining  centers 
also  are  classified  as  aggregation  points. 
MMS  will  publish  periodically  in  the 


Federal  Register  a  list  of  aggregation 
points  and  associated  market  centers. 

***** 

Index  pricing  means  using  spot  prices 
for  royalty  valuation. 

***** 

MMS-approved  publication  means  a 
publication  MMS  approves  for 
determining  spot  prices. 

***** 

Rocky  Mountain  Region  means  the 
States  of  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  and 
Wyoming. 
***** 

3.  Section  206.52  is  revised  to  read  as 
follows: 

§  206.52    How  does  a  lessee  detennine  ttte 
royalty  value  of  the  oil? 

This  section  explains  how  you  must 
determine  the  value  of  oil  produced 
from  Indian  leases.  For  royalty 
purposes,  the  value  of  oil  produced 
from  leases  subject  to  this  subpart  is  the 
value  calculated  under  this  section  with 
applicable  adjustments  determined 
imder  this  subpart.  The  following  table 
lists  three  oil  valuation  methods.  You 
must  determine  the  value  of  oil  using 
the  method  that  yields  the  highest 
value.  As  explained  under  paragraph  (d) 
of  this  section,  you  must  select  from  the 
first  two  methods  and  make  an  initial 
value  calcvdation  and  payment  based  on 
the  method  that  yields  the  highest 
value.  MMS  will  calculate  emd  publish 
the  value  under  the  third  method.  If  the 
third  method  yields  a  higher  value  than 
the  first  two  methods,  you  must  adjust 
the  value  from  your  initial  calculation 
as  explained  under  paragraph  (d)  of  this 
section. 


Valuation  method 


the  daily  high  spot  prices  for  deliveries  during  the  production  month  for  the 
nearest  your  lease  for  crude  oil  most  similar  in  quality  to  your  oil. 

from  the  sale  of  your  oil  under  an  arm's-length  contract  

(zalue  that  MMS  calculates  for  each  designated  area  and  publishes  in  the  Fed- 


Subject  to 


Paragraphs  (a)(1H5)  of  this  section. 

Paragraphs  (b)(1H4)  of  this  section. 
Paragraphs  (c)(1)-(4)  of  this  section. 


the  average  daily  high 
deliveries  during  the 
mi  )nth  for  the  crude  oil  most 
qua  ity  to  your  oil  at  the 
nearest  your  lease  where 
published  in  an  MMS- 
ication  by  averaging  the 
prices  for  the  month  in 
p  ublication.  Use  only  the 
sponding  high  spot  prices 
prices  are  published. 

leases  within  the  Rocky 
ion  the  appropriate 
is  at  Cushing,  Oklahoma. 


(2)  You  must  adjust  the  index  price 
for  applicable  location  and  quality 
differentials  under  §  206.61(c)  of  this 
subpart. 

(3)  If  applicable,  you  may  adjust  the 
index  price  for  transportation  costs 
under  §  206.61(c)  of  this  subpart. 

(4)  If  you  dispose  of  oil  under  an 
exchange  agreement  and  you  refine 
rather  than  sell  the  oil  that  you  receive 
in  return,  you  must  use  this  paragraph 
(a)  to  determine  initial  value.  Do  not  use 
paragraph  (b)  of  this  section. 

(5)  MMS  will  monitor  the  spot  prices. 
If  MMS  determines  that  spot  prices  are 


unavailable  or  no  longer  represent 
reasonable  royalty  value,  MMS  will 
amend  this  section  to  establish  a 
substitute  valuation  method. 

(6)  MMS  periodically  will  publish  in 
the  Federal  Register  a  list  of  approved 
spot  price  publications  based  on  certain 
criteria,  including  but  not  limited  to: 

(i)  Publications  that  buyers  and  sellers 
frequently  use; 

(ii)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(iii)  Publications  that  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
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based  on  daily  surveys  of  buyers  and 
sellers  of  crude  oil;  and 

(iv)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 

(7)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(8)  MMS  will  specify  the  tables  you 
must  use  in  the  publications  to 
determine  the  associated  spot  prices. 

(b)  You  may  calculate  value  using  the 
gross  proceeds  from  the  sale  of  yoiu'  oil 
under  an  arm's-length  contract.  If  you 
use  this  method,  the  provisions  of  this 
paragraph  (b)  apply. 

(1)  You  may  adjust  the  gross    v 
proceeds-based  value  calculated  under 
this  section  for  appropriate 
transportation  costs  under  §  206.61(c)  of 
this  subpart. 

(2)  If  you  dispose  of  your  oil  under  an 
exchange  agreement  and  then  sell  the 
oil  that  you  receive  in  return  under  an 
arm's-length  contract,  value  is  the  sales 
price  adjusted  for  appropriate  quality 
differentials  and  transportation  costs. 

(3)  MMS  may  monitor,  review,  or 
audit  the  royalty  value  that  you  report 
under  this  paragraph  (b). 

(i)  MMS  may  examine  whether  your 
oil  sales  contract  reflects  the  total 
consideration  actually  transferred  either 
directly  or  indirectly  from  the  buyer  to 
you.  If  it  does  not,  then  MMS  may 
require  you  to  value  the  oil  sold  under 
that  contract  at  the  total  consideration 
you  received. 

(ii)  MMS  may  require  you  to  certify 
that  the  arm's-length  contract  provisions 
include  all  of  the  consideration  the 
buyer  must  pay,  either  directly  or 
indirectly,  for  the  oil. 

(4lYou  must  base  value  on  the 
high^t  price  that  you  can  receive 
through  legally  enforceable  claims 
under  yoiu-  oil  sales  contract.  If  you  feiil 
to  take  proper  or  timely  action  to  receive 
prices  or  benefits  you  are  entitled  to, 
you  must  base  value  on  that  obtainable 
price  or  benefit. 

(i)  In  some  cases  you  may  apply 
timely  for  a  price  increase  or  benefit 
allowed  under  your  oil  sales  contract, 
but  the  purchaser  refuses  your  request. 
If  this  occurs,  and  you  take  reasonable 
documented  measures  to  force 
purchaser  compliance,  you  will  owe  no 


additional  royalties  unless  or  until  you 
receive  monies  or  consideration 
resulting  from  the  price  increase  or 
additional  benefits.  This  paragraph 
(b)(4)  does  not  permit  you  to  avoid  your 
royalty  payment  obligation  if  a 
purchaser  fails  to  pay,  pays  only  in  part, 
or  pays  late. 

(ii)  Any  confract  revisions  or  ' 
amendments  that  reduce  prices  or 
benefits  to  which  you  are  entitled  must 
be  in  writing  and  signed  by  all  parties 
to  your  arm's-length  contract. 

(c)  You  may  use  a  major  portion  value 
that  MMS  will  calculate.  If  you  use  this 
method,  the  provisons  of  this  paragraph 
apply. 

(1)  MMS  will  calculate  the  major 
portion  value  for  each  designated  area 
and  notify  lessees  by  publishing  these 
values  in  the  Federal  Register. 

(2)  Each  designated  area  includes  all 
Indian  leases  in  that  area.  MMS  will 
publish  in  the  Federal  Register  a  list  of 
the  leases  in  each  designated  area.  The 
designated  areas  are: 

(i)  Alabama-Coushatta; 

(ii)  Blackfeet  Reservation; 

(iii)  Crow  Reservation; 

(iv)  Fort  Belknap  Reservation; 

(v)  Fort  Peck  Reservation; 

(vi)  Jicarilla  Apache  Reservation; 

(vii)  MMS-designated  groups  of 
counties  in  the  State  of  Oklahoma; 

(viii)  Michigan  Agency; 

-(ix)  Navajo  Reservation; 

(x)  Northern  Cheyenne  Reservation; 

(xi)  Southern  Ute  Reservation; 

(xii)  Turtle  Mountain  Reservation; 

(xiii)  Ute  Mountain  Ute  Reservation; 

(xiv)  Uintah  and  Chiray  Reservation; 

(xv)  Wind  River  Reservation;  and 

(xvi)  Any  other  area  that  MMS 
designates.  MMS  will  publish  any  new 
area  designations  in  the  Federal 
Register. 

(3)  MMS  will  calculate  the  major 
portion  value  from  information 
submitted  for  production  from  leases  in 
the  designated  area  on  Form  MMS- 
2014,  Report  of  Sales  and  Royalty 
Remittance. 

(i)  MMS  will  use  information  from 
Form  MMS-4416,  Indian  Crude  Oil 
Valuation  Report,  to  verify  values 
reported  on  Form  MMS-2014.  See 
§  206.61(d)(5)  of  this  subpart  for  ftuther 


requirements  related  to  Form  MMS- 
4416. 

(ii)  MMS  will  arrange  the  reported 
values  (adjusted  for  location  and 
quality)  from  highest  to  lowest.  The 
major  portion  value  is  the  value  of  the 
75th  percentile  (by  volume,  including 
volimies  taken  in  kind)  starting  from  the 
lowest  value. 

(4)  MMS  will  not  change  the  major 
portion  value  after  it  publishes  that 
value  in  the  Federal  Register,  unless  an 
administrative  or  judicial  decision 
requires  MMS  to  make  a  change. 

(d)  On  Form  MMS-2014,  you  must 
initially  report  and  pay  the  value  of 
production  at  the  higher  of  the  index- 
based  or  gross  proceeds-based  values 
determined  under  paragraph  (a)  or  (b)  of 
this  section,  respectively.  You  must  file 
this  report  and  pay  MMS  by  the  date 
royalty  payments  are  due  for  the  lease. 
MMS  will  inform  you  of  its  calculated 
major  portion  value  for  the  designated 
area  by  publishing  that  value  in  the 
Federal  Register.  If  this  value  exceeds 
the  value  you  initially  reported  for  the 
production  month,  you  must  submit  an 
amended  Form  MMS-2014  with  the 
higher  value  within  30  days  after  MMS 
publishes  the  major  portion  value  in  the 
Federal  Register.  MMS  will  specify,  in 
the  MMS  Oil  and  Gas  Payor  Handbook, 
additional  requirements  for  reporting 
under  paragraph  (a),  (b).  or  (c)  of  this 
section.  You  will  not  begin  to  accrue 
late-payment  interest  under  30  CFR 
218.54  on  any  underpayment  based  on 
any  additional  amount  owed  as  a  result 
of  the  higher  major  portion  value  until 
the  due  date  of  your  amended  Form 
MMS-2014. 

4.  Section  206.54  is  redesignated  as 
§  206.60  and  revised  to  read  as  follows: 

§  206.60    What  transportation  allowances 
and  other  adjustments  apply  to  the  value  of 
oil? 

(a)  Transportation  allowances.  (1) 
You  may  deduct  a  transportation 
allowance  from  the  value  of  oil 
determined  under  §  206.52  of  this  part 
as  explained  in  the  following  table. 

See  §  206.61(a)  and  (b)  for  information 
on  how  to  determine  the  transportation 
allowance. 


If  you  value  oil 


Then 


Based  on  index  pricing  under  §  206.52(a)  You  may  claim  a  transportation  allowance  only  under  the  limited  circumstances  listed  at 

§206.61  (c)(2). 
MMS  will  allow  a  deduction  for  the  reasonable,  actual  costs  to  transport  oil  from  the  lease  or 
unit  to  the  sales  point. 


Based  on   gross  proceeds   under  §  206.52(b) 
and  the  movement  of  the  oil  is  not  gathering. 


(2)  You  may  not  deduct  a 
transportation  allowance  for 
transporting  oil: 


(i)  Taken  as  royahy  in  kind  and 
delivered  to  the  lessor  in  the  designated 


(ii)  When  you  value  oil  based  on  a 
major  portion  value  under  §  206.52(c) 


area;  or 


414 


(b)  Are  theif 
transportatio. 


If  you  determit  e  the  value  of  the  oil  based  on 


Index  pricing 
Gross  proceeds 


ur1der§  206.52(a)  

under  §  206.52(b) 
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?  limits  on  my 
allowance? 


(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section: 


Then  your  transportation  allowance  deduction  may  not  exceed 


50  percent  of  the  average  daily  high  spot  prices  for  the  delivery  month  for  the  applicable  mar- 
ket center. 
50  percent  of  the  value  of  the  oil  at  the  point  of  sale. 


(2)  You  ma;  ask  MMS  to  approve  a 
transportatioi  allowance  deduction  in 
excess  of  the  imitation  in  paragraph 
(b)(1)  of  this  s  jction.  You  must 
demonstrate  t  lat  the  transportation 
costs  incurrec  were  reasonable,  actual, 
and  necessary .  Your  application  for 
exception  (us  ng  Form  MMS-4393, 
Request  to  Ex  :;eed  Regulatory 
Allowance  Li  nitation)  must  contain  all 
relevant  supp  arting  documentation 
necessary  for  VIMS  to  make  a 
determinatioi  .  You  may  never  reduce 
the  royalty  value  of  any  production  to 


zero. 

(c)  Must  I  a  locate  transportation 
costs?  You  m  ist  allocate  transportation 
costs  among  i  II  products  produced  and 
transported  ai ;  provided  in  §  206.61  of 
this  subpart.  '  Tou  may  not  allocate 
transportatioi  i  costs  from  production  for 
which  those  (  osts  were  incurred  to 
production  fc  r  which  those  costs  were 
not  incurred.  You  must  express 
transportatioi  i  allowances  for  oil  as 
dollars  per  barrel. 

(d)  what  other  adjustments  apply 
when  I  value  oroduction  based  on  index 
pricing?  If  yo  i  value  oil  based  on  index 
pricing  undei  §  206.52(a),  you  must 
adjust  the  val  tie  for  the  differences  in 
location  and  t  }uality  between  oil  at  the 
lease  and  the  index  pricing  point  as 
specified  unc  er  §  206.61(c).  See  §  206.61 
for  more  info  mation  on  adjusting  for 
location  and  |uality  differences. 

(e)  What  at  ditional  payments  may  I 
be  liable  for?f{  MMS  determines  that 
you  underpai  d  royalties  because  an 
excessive  trai  isportation  allowance  or 
other  adjustn  ent  was  claimed,  then  you 
must  pay  an\  additional  royalties,  plus 
interest  under  30  CFR  218.54.  You  also 
could  be  enti  led  to  a  credit  with 
interest  if  yoi  i  understated  the 
transportatio  i  allowance  or  other 


If  you 


Dispose  of  yoLr  production  under 
an  arm's-len  jth  exchange  agree- 
ment. 


Move  your  pro  juction 
directly    to    an 
market  cent«  r. 


adjustment.  If  you  take  a  deduction  for 
transportation  on  Form  MMS-2014  by 
improperly  netting  the  allowance 
against  the  sales  value  of  the  oil  instead 
of  reporting  the  allowance  as  a  separate 
line  item,  MMS  may  assess  you  an 
amount  under  §  206.61(e)  of  this 
subpart. 

5.  Section  206.55  is  redesignated  as 
section  206.61  and  is  amended  by 
revising  the  section  heading;  removing 
paragraphs  (b)(5)  and  (c)(2)(viii); 
redesignating  paragraphs  (c)  through  (g) 
as  paragraphs  (d)  through  (h);  adding 
new  paragraphs  (c)  and  (d)(5);  and 
revising  newly  redesignated  paragraphs 
(d)(l)(i).(d)(2)(i),  (d)(4)  to  read  as 
follows: 

§  206.61  How  do  lessees  determine 
transportation  allowances  and  other 
adjustments? 

*         *         *        ■* 

(c)  What  adjustments  apply  when 
lessees  use  index  pricing? 

(1)  When  you  use  index  pricing  to 
calculate  the  value  of  production  under 
§  206.52(a),  you  must  adjust  the  index 
price  for  location/quality  differentials. 
Your  adjustments  must  reflect  the 
reasonable  oil  value  differences  in 
location  and  quality  between  the  lease 
and  the  index  pricing  point.  The 
adjustments  that  might  apply  to  your 
production  are  listed  in  paragraphs 
(c)(l)(i)  through  (v)  of  this  section.  See 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section  to  determine  which  adjustments 
you  must  use  based  on  how  you  dispose 
of  your  production.  These  adjustments 
are: 

(i)  An  express  location/quality 
differential  under  your  arm's-length 
exchange  agreement  that  reflects  the 
difference  in  value  of  crude  oil  at  the 
market  center  and  the  aggregation  point. 


(ii)  A  location/quality  differential 
reflecting  the  crude  oil  value  difference 
between  the  market  center  and  the 
aggregation  point  that  MMS  will  publish 
annually  based  on  data  it  collects  on 
Form  MMS-4416.  MMS  will  calculate 
each  differential  using  a  volume- 
weighted  average  of  the  differentials 
reported  on  Form  MMS— 4416  for  similar 
quality  crude  oils  for  the  aggregation 
point/market  center  pair  for  the 
previous  reporting  year.  MMS  may 
exclude  apparent  anomalous 
differentials  from  that  calculation.  MMS 
will  publish  separate  differentials  for 
different  crude  oil  qualities  that  are 
identified  separately  on  Form  MMS- 
4416  (for  example,  sweet  versus  sour  or 
different  gravity  ranges).  MMS  will 
publish  these  differentials  in  the 
Federal  Register  by  (the  effective  date  of 
the  final  regulation]  and  by  January  31 
of  all  subsequent  years.  You  must  use 
MMS-published  rates  on  a  calendar  year 
basis — apply  them  to  January  through 
December  production  reported  February 
through  the  following  January. 

(iii)  Actual  transportation  costs 
between  the  aggregation  point  and  the 
lease  or  unit  determined  under  this 
section. 

(iv)  Actual  transportation  costs 
between  the  market  center  and  the  lease 
or  unit  determined  under  this  section. 

(v)  Quality  adjustments  based  on 
premia  or  penalties  determined  by 
pipeline  quality  bank  specifications  at 
intermediate  commingling  points,  at  the 
aggregation  point,  or  at  the  market 
center  that  applies  to  your  lease. 

(2)  To  determine  which  adjustments 
and  transportation  allowances  apply  to 
your  production,  use  the  following 
table. 


And 


from  a  -lease 
MMS-identified 


That  exchange  agreement  has  an 
express  location  differential  to 
reflect  the  difference  in  value 
between  the  aggregation  point 
and  the  associated  market  cen- 
ter. 


Then 


Adjust  your  value  using  paragraph  (c)(1)(i). 


Use  paragraph  (c)(1)(v)  to  determine  the  quality  adjustment  and 
paragraph  (c)(1)(iv)  to  deduct  the  actual  transportation  costs  to  that 
market  center. 


Federal  Register /Vol.  65,  No.  3 /Wednesday.  January  5.  2000  /  Proposed  Rules 


415 


If  you 


Do  not  move  your  production  from 
a  lease  to  an  MMS-ldentifled 
market  center. 

Transport  or  dispose  of  your  pro- 
duction under  any  other  arange- 
ment. 


And 


You  instead  move  it  directly  to  an 
alternate  disposal  point  (for  ex- 
ample, your  own  refinery). 


Then 


Use  paragraph  (c)(1)(v)  to  determine  the  quality  adjustment  and 
paragraph  (c)(1)(iii)  to  deduct  the  actual  transportation  costs  to  the 
alternate  disposal  point.  Treat  the  altemate  disposal  point  as  the 
aggregation  point  to  apply  paragraph  (c)(1)(iii). 

Adjust  your  value  using  paragraphs  {c)(1)(li),  (c)(1)(iii),  and  (c)(1){v). 


(3)  If  an  MMS-calculated  differential 
under  paragraph  {c)(l){ii)  of  this  section 
does  not  apply  to  your  oil,  either  due  to 
location  or  quality  differences,  you  must 
request  MMS  to  calculate  a  differential 
for  you. 

(i)  After  MMS  publishes  its  aimual 
listing  of  location/ quality  differentials, 
you  must  file  your  request  in  writing 
with  MMS  for  an  MMS-calculated 
differential. 

(ii)  You  must  demonstrate  why  the 
published  differential  does  not 
adequately  reflect  your  circumstances. 

(iii)  MMS  will  calculate  such  a 
differential  when  it  receives  your 
request  or  when  it  discovers  that  the 
differentied  published  under  paragraph 
{c)(l){ii)  of  this  section  does  not  apply 
to  your  oil.  MMS  will  bill  you  for  any 
additional  royalties  and  interest  due.  If 
you  file  a  request  for  an  MMS-calculated 
differential  within  30  days  after  MMS 
publishes  its  aimual  listing  of  location/ 
quality  differentials,  the  calculated 
differential  will  apply  beginning  with 
the  effective  date  of  the  published 
differentials.  Otherwise,  the  MMS- 
calculated  differential  will  apply 
beginning  the  first  day  of  the  month 
following  the  date  of  yom-  application. 
In  that  event,  the  published  differentials 
will  apply  in  the  interim  and  MMS  will 
not  refund  any  overpayments  you  made 
due  to  your  failm-e  to  timely  request 
MMS  to  calculate  a  differential  for  you. 

(iv)  Send  your  request  to:  Minerals 
Management  Service,  Royalty 
Management  Program,  Royalty 
Valuation  Division,  P.O.  Box  25165, 
Mail  Stop  3150,  Denver,  CO  80225- 
0165. 

(4)  Periodically,  MMS  will  publish  in 
the  Federal  Register  a  list  of  market 
centers.  MMS  will  monitor  market 


activity  and,  if  necessary,  modify  the  list 
of  market  centers  and  will  publish  such 
modifications  in  the  Federal  Register. 
MMS  will  consider  the  following  factors 
and  conditions  in  specifying  market 
centers: 

(i)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  piuposes; 

(ii)  Markets  served; 

(iii)  Pipeline  and  other  transportation 
linkage; 

(iv)  Input  fi-om  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation; 

(v)  Simplification;  and 

(vi)  Other  relevant  matters. 

(d)  Reporting  requirements — (1) 
Arm's-length  contracts,  (i)  With  the 
exception  of  those  transportation 
allowances  specified  in  paragraphs 
(d)(l)(v)  and  (d)(l)(vi)  of  this  section, 
you  must  submit  page  one  of  the  initial 
Form  MMS-4110  (and  Schedule  1),  Oil 
Transportation  Allowance  Report, 
before,  or  at  the  same  time  as,  you  report 
the  transportation  allowance 
determined  under  an  arm's-length 
contract  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance.  A  Form 
MMS-4110  received  by  the  end  of  the 
month  that  the  Form  MMS-2014  is  due 
is  considered  to  be  timely  received. 
***** 

(2)  Non-arm's-length  or  no  contract. 
(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (d)(2)(v)  and  (d)(2)(vii)  of 
this  section,  you  must  submit  an  initial 
Form  MMS— 4110  before,  or  at  the  same 
time  as,  you  report  the  transportation 
allowance  determined  under  a  non- 
arm's-length  contract  or  no-contract 
situation  on  Form  MMS-2014.  A  Form 
MMS— 4110  received  by  the  end  of  the 


month  that  the  Form  MMS-2014  is  due 
is  considered  to  be  timely  received.  The 
initial  report  may  be  based  upon 
estimated  costs. 

***** 

(4)  What  additional  requirements 
apply  to  Form  MMS-2014  reporting? 
You  must  report  tremsportation 
allowances,  location  differentials,  and 
quality  differentials  as  separate  lines  on 
Form  MMS-2014,  unless  MMS 
approves  a  different  reporting 
procedure.  MMS  will  provide  additional 
reporting  details  and  requirements  in 
the  MMS  Oil  and  Gas  Payor  Handbook. 

(5)  What  information  must  lessees 
provide  to  support  index  pricing 
adjustments,  and  how  is  it  used?  You 
must  submit  information  on  Form 
MMS— 4416  related  to  ail  of  your  crude 
oil  production  from  Indian  leases.  You 
initially  must  submit  Form  MMS-4416 
no  later  than  [insert  the  date  2  months 
after  the  effective  date  of  this  rule]  and 
then  by  October  31  [insert  the  year  this 
regulation  takes  effect],  and  by  October 
31  of  each  succeeding  year.  In  addition 
to  the  annual  requirement  to  file  this 
form,  you  must  file  a  new  form  each 
time  you  execute  a  new  exchange  or 
sales  contract  involving  the  production 
of  oil  from  an  Indian  lease.  However,  if 
the  contract  merely  extends  the  time 
period  a  contract  is  in  effect  without 
changing  any  other  terms  of  the 
contract,  this  requirement  to  file  does 
not  apply.  All  other  purchasers  of  crude 
oil  ft-om  designated  areas  likewise  are 
subject  to  the  requirements  of  this 
paragraph  (d)(5). 
***** 

Note:  The  following  attachments  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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I .  Reporter  Ijfame: 
Address: 
City,  State 


Reporting  Pe  nod , 


4.    Contract  rerm 
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Indian  Crude  Oil  Valuation  Report 


Zip 


Applies  to  Multiple  leases  n 
(attach  list  of  leases) 
Designated  Area 


to 


_    MMS  Payor  Code Attached  Page  Provided  Q 


2.  Contract  |ype  and  ID.  D  Outright  Purchase  □  Buy/Sell  Q  No-Price  Exchange  Q  Sale  subject  to  balancing  □  Outright  Sale 

Contract  Number Multiple  Party  Exchange    □ 


3.     Other  C  mtract  Party  Name 


Other  Contract  Party's  MMS  Payor  Code  (if  available) 


Effective  Date:         /        /  (MM/DDA'Y)  Terms;  □  Month-to-month  extensions, 


Q  No  chanj  e  from  last  filing 


Initial  Term: 


(Months) 


□  Fixed  duration 


Expiration  Date: I / (MMyDDA^) 


5.    Title 
Transfer 
Location 


6. Volume  Teims 


7.    Pncing 
Terms 


Form  MMS  4416 

0MB  1010-(ili3 
Expires  4/30 '2001 


Oil  You  Sold  or  Transferred  or  ReHned 


Location  of  Transfer 


Cost  of  transporting  to  title  transfer  point 

(see  instructions  ) . $/bbl.  Describe  terms 


□  All  Available  (_ 
n  Fixed  ( 


Est.  B/D) 


Fixed  B/D) 


□     Posted  Price 

Posting  Company  Name(s) 

Poster's  Crude  Type/Designation 

Premium/Deduct  to  Posting: 


■JTBBL 


□     Other  (Describe) 


$/BBL 


Oil  You  Received  or  Purchased 


Location  of  Transfer 


Cost  of  transporting  to  title  transfer  point 

(see  instructions  ) . $/bbl.  Describe  terms 


D  All  Available  (_ 
□  Fixed  ( 


Est.  B/D) 


Fixed  B/D) 


Posted  Price 

Posting  Company  Name(s) 

Poster's  Crude  Type/Designation 

Premium/Deduct  to  Posting: 


17BBL 


□     Other  (Describe)_ 


$/BBL 


(page  1  of  2) 
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Indian  Crude  Oil  Valuation  Report 


Oil  You  Sold  or  Transferred  or  Refined               |                      Oil  You  Received  or  Purchased 

8.  Crude  Oil 
Quality  and 
Adjustments 

API  Gravity:              "API    Sulfur  Content            %             API  Gravity:              'API    Sulfur  Content            % 
Paraffin  Content  _._%                                                     Paraffin  Content  _._% 
API  Gravity  Adjustments:                                                    API  Gravity  Adjustments: 

n  No  Deductions                                                                □  No  Deductions 

□  Deemed              "API,               S/BBL                            □  Deemed              'API,               $/BBL 

□  Actual                 "API,               $/BBL                            □Actual                 'API,               $/BBL 

Other  Quality  Adjustments:                                                  Other  Quality  Adjustments: 
□  More  than  one    Description:                                             □  More  than  one     Description: 
(□  Deemed  or  □  Actual)                                                    (□  Deemed  or  □  Actual) 
Adjustments:                 $/BBL                                             Adjustments:                $/BBL 
Description:                                                                            Description: 

(□  Deemed  or  □  Actual)                                                    (□  Deemed  or  □  Actual) 
Adjustments:                 S/BBL                                               Adjustments:                 $/BBL 

9.  Exchange 
Differential 

Exchange  Differential  Received  (+)                    $/BBL  or  Paid  (-)                    $/BBL 

WARNING:    PUBLIC   LAW  97-451    PROVIDES  CIVIL  AND  CRIMINAL   PENALTIES   FOR   FALSE  OR   INACCURATE 
REPORTING  Failure  to  report  as  required  may  result  in  suspension  of  operations  or  other  enforcement  actions. 

Have  you  received  or  paid  any  other  consideration,  in  any  form,  for  the  sale,  purchase,  or  exchange  of  this  crude  oil,  either  at  this 
locationor  at  any  other  location?  (OYes,  or  □  No)  If  Yes,  Explain: 

I  certify  to  the  best  of  my  knowledge  and  belief,  the  data  submitted  in  this  report  is  accurate,  complete,  current,  and  in  conformance 

with  limitations  and  requirements  set  forth  in  the  terms  of  regulations  set  forth  in  30  CFR  206. 

Authorized  Signature and  Date 

Printed  name  of  authorized  person 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  inform  you  that  this  information  is  being  collected  to  allow  MMS  to  decrease 
reliance  on  oil  posted  prices,  develop  valuation  rules  that  better  reflect  market  value,  and  add  more  certaintv  to  valuing  oil  produced 
from  Indian  lands.  The  public  reporting  burden  for  this  information  collection  is  estimated  to  average  1/2  hour  per  response.  MMS 
will  keep  confidential,  under  applicable  laws  and  regulations,  any  and  all  data  submitted  that  is  privileged,  confidential,  or  otherwise 
exempt.  Direct  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  questionnaire  including  suggestions  for  reducing 
this  burden  to  the  Information  Collection  Clearance  Officer,  MS  4230,  MMS,  1849  C  Street,  N.W.,  Washington,  DC  20240.  An 
agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless  it  displays  a 
currently  valid  OMB  control  number.  j 
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Step-by-Step  Instructions  for  MMS 
Form  4416 


This  form  is 
valuation  and 
differential 
produced  from 
leases  to  deterir 
You  should  fill 
produce,  sell 
refine  oil 
A  separate  form 
contract.  If  a 
one  lease,  one 
provided  a  list 
attached. 


esigned  to  collect 
lication/quality 
information  about  oil 
ndian  and  allotted 
ine  its  market  value. 
Dut  this  form  if  you 
p  irchase,  exchange,  or 
produ  ::ed  from  Indian  lands, 
should  be  used  for  each 
co^itract  refers  to  more  than 
may  be  filled  out 
leases  it  covers  is 


form 


(ifl 


1.  Company 
Fill  out  your 


address.  Indical  e 


tie  I 


you  are  reportii^g 
than  one  lease 
upper  right  con|er 
form  is  needed 
information  (e., 
exchange  agreeii 
be  omitted  from 
provided  that 
your  address  is 
— Write  in  the 
form  covers  i 
MM,  YYYY. 
— Write  in  the 
Area  from  w 
on  this  form 
found  in  each 
published  in 
— Enter  your  ' 
on  each  form 
company  doek 
MMS  will 


(Re  porter)  Information 

I  :ompany  name  and 
whether  the  contract 
on  applies  to  more 
marking  the  box  in  the 
If  more  than  one 
o  provide  the  required 
multiple-party 
ent),  the  address  may 
subsequent  forms 

cover  form  containing 
ittached. 
r  sporting  period  this 
the  following  format: 


r  ame  of  the  Designated 
the  oil  production 
(  rigi  nates  (a  list  of  leases 
Designated  Area  will  be 
he  Federal  Register). 
-digit  MMS  payor  code 
submitted  (if  your 
not  have  a  payor  code 


fi\je 


assign 


one! 


Mark  the  "  Attached 
provided  if  any 
on  an  attached 


Page  Provided"  box 
information  is  contained 


>age. 


app  opriate 
typ3 


2.  Contract  Typ  ? 

Mark  the 
the  contract 
are  made  at  arm 
additional  cons 
transaction  or  i 
Buy/Sell  is  an 
monetary  value 
transactions  in 
Exchange  is  a 
monetary  value 
transaction  in 
dollar  amount 
difference  betwfeen 
Subject  to  Balai  c 
tied  to  an  overa  1 
(either  expresse  d 
volumes  purchi  sed 
party  are  in 
made  at  arm's 
consideration  i 
transaction  or 
If  this  oil  transaction 
multiple-party 


box  to  indicate 
[Outright  Purchases 
*s-length  and  no 
deration  is  paid  (in  this 
I  any  other  transaction). 

hange  where 
is  assigned  to  settle  both 
he  exchange.  No-Price 
tiknsaction  where  no 
is  assigned  to  either 
exchange:  instead,  a 
usually  assigned  to  the 
the  two  values.  Sales 
ing  are  transactions 
exchange  agreement 
or  implied)  where 
and  sold  by  each 
balince.  Outright  Sales  are 
1  ;ngth  and  no  additional 

received  (in  this 
ift  any  other  transaction), 
is  part  of  a 
three  or  more)  exchcUige 


eiccf 


tlie  ( 
i ; 


agreement,  check  the  box  to  the  right  of 
the  contract  number  titled  Multiple- 
Party  Exchange]. 

Also  fill  in  the  Contract  Number — use 
the  I.D.  that  would  allow  a  third  party 
to  clearly  identify  the  document. 

3.  Other  Contract  Party  Name 

Write  the  name  of  the  other  party  to 
the  contract  involving  the  Indian  oil.  If 
that  party  has  an  MMS  payor  code, 
write  it  in  the  space  provided  (if 
known).  If  the  transaction  is  part  of  a 
multiple-peirty  exchange,  attach  a  list  of 
the  other  parties  involved  in  the 
exchange  (write  their  MMS  payor  code, 
if  known,  next  to  each  party's  name). 

4.  Contract  Term 

Note:  If  you  are  filing  this  contract  to 
satisfy  the  annual  Oct.  31  reporting 
requirement  and  none  of  the  required  entries 
in  steps  4-9  have  changed  from  the  last 
report  (filed  in  the  last  12  months),  check  the 
box  in  the  lower  left  corner  of  section  4.  If 
no  change  has  occurred  except  to  extend  the 
expiration  date  of  the  contract,  check  the  box 
in  the  lower  left  comer  of  section  4  and  fill 
in  the  new  expiration  date  in  this  section. 
Make  sure  that  an  authorized  representative 
signs  and  dates  the  form.  Otherwise  complete 
the  form  as  instructed  below). 

In  the  Effective  Date  field,  fill  in  the 
date  the  contract  started,  and  fill  out  the 
Initial  Term  in  months.  Check  the 
contract  term  that  applies  to  this 
contract  (either  Month-to-Month 
Extensions  or  Fixed  Duration).  If  the 
contract  is  of  fixed  duration,  fill  in  the 
Expiration  Date  in  the  space  provided. 

Items  5-8 

The  information  on  the  rest  of  the 
form  is  divided  into  two  columns.  The 
left  column  should  be  used  to  record 
information  about  oil  you  produced  and 
either  sold,  transferred  in  an  exchange 
or  buy/sell,  or  refined.  The  right  column 
should  be  used  for  oil  that  you 
purchased  or  you  received  in  an 
exchange  or  buy/sell  (i.e.,  you  will  use 
both  columns  for  oil  that  is  part  of  an 
exchange  agreement,  and  you  will  use 
one  column  for  oil  you  produced  and 
refined,  produced  and  sold  outright  or 
purchased  outright). 

5.  Title  Transfer  Location 

In  the  space  provided,  write  the 
location  where  you  relinquished  title  to 
the  oil  you  sold  or  transferred  and/or 
where  you  took  title  to  oil  you 
purchased  or  received  under  an 
exchange.  Where  title  transferred  at  the 
lease,  write  "at  the  lease"  and  the  10- 
digit  MMS  lease  number  (if  the  title 
transfer  involves  production  from  more 
than  one  Indian  lease,  provide  the  list 
of  the  leases  contributing  to  the 
production).  If  the  transfer  occurs  at  an 


aggregation  point  or  market  center 
indicate  its  name. 

If  you  (or  your  affiliate)  refine  the  oil 
you  produce,  write  the  words  "producer 
refines  its  oil"  in  the  space  adjacent  to 
the  "Location  of  Transfer"  (note:  you 
will  not  have  to  complete  section  7, 
"Pricing  Terms"  if  you  refine  oil  you 
produce  from  Indian  or  allotted  lands). 

In  the  space  provided  after  "Cost  of 
Transporting  to  Title  Transfer  Point," 
fill  in  the  $/barrel  cost  of  transporting 
oil  you  produced  from  the  production 
location  to  the  point  where'  title 
transfers  (do  not  include  the  cost  of 
gathering).  Likewise,  for  oil  you 
received,  fill  in  the  transportation  cost 
if  knowrn.  Describe  the  terms  (i.e. 
starting  location,  ending  location) 
involved  in  transporting  the  oil.  Use 
Designated  Areas  (as  defined  at  30  CFR 
206.51  and  listed  at  30  CFR 
206.52(c)(2)),  Aggregation  Points  (as 
defined  at  30  CFR  206.51),  or  State, 
Section/Township/Range.  Where  oil 
traverses  more  than  one  MMS 
Aggregation  Point  be  sure  to  include  all 
segments  of  the  transportation  route. 
Attach  a  separate  sheet,  if  needed,  to 
adequately  describe  the  transportation. 

6.  Volume  Terms 

If  your  contract  states  that  all 
available  oil  will  be  purchased,  mark 
the  All  Available  box  and  write  in  the 
estimated  barrels  per  day  of  oil  disposed 
or  received.  Otherwise,  check  the  Fixed 
box  and  write  in  the  fixed  volume 
disposed  of  or  received  as  specified  in 
the  contract. 

7.  Pricing  Terms 

This  section  pertains  to  information 
about  price  received  (or  paid)  in  arm's- 
length  sales  (or  purchases)  of  crude  oil 
produced  from  Indian  or  allotted  lands. 
If  this  oil  is  part  of  a  buy/sell  exchange, 
report  the  price  terms  stated  in  the 
contract.  For  any  exchange,  the 
differential  should  be  reported  in 
section  9. 

If  you  purchase  or  sell  oil  production 
from  Indian  or  allotted  lands:  If  the 
contract  references  a  Posted  Price,  mark 
the  box  provided  and  write  in  the 
name(s)  of  the  company  or  companies 
posting(s)  under  "Posting  Company 
Name(s)."  If  the  crude  oil  type  is 
designated  (e.g.  sweet  or  sour),  write 
this  in  the  space  labeled  "Poster's  Crude 
Type/Designation."  List  any  Premium 
(+)  to  or  deduction  ( - )  from  the 
referenced  price(s). 

Other:  describe  the  pricing  method 
used. 

Index  Price:  U  an  index  price  is  used, 
identify  it  and  the  source  publication(s) 
in  the  space  provided. 
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Calculated  Price:  If  the  contract  uses 
a  formula  to  determine  price, 
completely  describe  the  method  used. 
Attach  an  additional  sheet  if  necessary. 

Fixed  Price:  If  the  price  is  set  through 
the  diu-ation  of  the  contract,  list  the 
price  per  barrel. 

If  the  pricing  terms  are  not  covered 
under  any  of  the  above  pricing 
provisions,  describe  the  pricing  term 
used  in  the  space  provided.  Attach  an 
additional  sheet  if  necessary. 

8.  Crude  Oil  Quality  and  Adjustments 

Quality  Measures:  Fill  in  the  API 
Gravity  of  oil  disposed  of  and/or 
received  to  the  nearest  tenth  of  a  degree. 
Fill  in  the  Sulfur  Content  of  the  oil  you 
disposed  of  and/ or  received  to  the 
nearest  tenth  of  a  percent.  Fill  in  the 
Paraffin  Content  of  the  oil  you  disposed 
of  and/or  received  to  the  nearest  tenth 
of  a  percent. 

Adjustments:  Fill  in  this  information 
only  where  the  contract  specifically 
identifies  separate  adjustments  wiUi  a 
monetary  value  assigned  to  each 
adjustment. 

API  Gravity:  Check  the  appropriate 
box.  If  the  gravity  is  "Deemed,"  write 
the  deemed  API  gravity  to  the  nearest 
tenth  of  a  degree  and  any  corresponding 
price  adjustment  from  the  contract.  If  an 
"Actual"  reference  gravity  is  used  to 
make  an  adjustment,  write  the  gravity  to 
the  nearest  tenth  of  a  degree  and  any 
corresponding  price  adjustment  from 
the  contract. 

Other  Quality  Adjustment(s):  Space  is 
provided  for  up  to  two  other  quality 
adjustments.  Use  the  spaces  provided  in 
this  section  to  describe  additional 
quality  adjustments.  Indicate  whether 
the  measure  is  "Actual"  or  "Deemed," 
and  the  dollar-per-barrel  adjustment  for 
the  quality  measm-e.  If  your  contract 
contains  more  than  two  other  quality 
adjustments,  check  the  "More  than  two" 
box  and  attach  a  separate  sheet  to  fully 
describe  the  quality  adjustments. 
Indicate  the  type  of  adjustment  and 
whether  the  quality  measured  is 
"Actual"  or  "Deemed."  Also,  provide 
the  adjustment  amount  in  dollars  per 
barrel  for  each  adjustment  made. 

9.  Exchange  Differential 

This  section  requests  information 
about  the  differential  received  or  paid 
by  you  under  an  exchange  agreement. 
Only  complete  this  section  if  the 
contract  you  are  reporting  on  is  an 
exchange  agreement. 

If  oil  produced  from  Indian  tribal  or 
allotted  lands  is  either  transferred  or 
received  by  you  in  an  exchange: 

In  exchanges  where  two  separate 
volumes  of  oil  were  exchanged  between 
the  two  parties  to  the  exchange  contract, 


there  may  be  a  differential  paid  by  the 
party  who  exchanges  oil  considered  to 
be  worth  less  than  the  oil  it  receives. 
This  may  result  from  relative  location 
advantages,  or  quality  differences 
between  the  oils. 

If  your  purpose  under  an  exchange 
was  to  transport  your  oil  on  another 
party's  pipeline,  the  payment  will 
reflect  the  cost  of  service  to  transport 
your  oil.  This  type  of  transaction  is  not 
considered  an  exchange  for  purposes  of 
this  information  collection  but  should 
be  included  in  "Title  Transfer  Location  ' 
section  5,  above.  Any  separate 
adjustments  that  were  made  to  reflect 
gravity  or  sulfur  content  of  your  oil  will 
be  addressed  in  section  9  below. 

If  a  differential  is  paid  or  received  by 
you  or  yoiu-  affiliate,  write  the  total  of 
any  differential  payment  you  received, 
(+)  or  the  total  of  any  differential 
payment  you  made  ( - )  under  the 
exchange  agreement  in  the  space 
provided. 

Authorized  Signature:  Have  you 
received  or  paid  additional 
consideration?  If  you  have  received  or 
paid  consideration  other  than  that 
shown  on  the  form,  check  the  "yes"  box 
and  provide  an  explanation  in  the  space 
provided.  If  the  form  accurately  reports 
«dl  the  compensation  you  received  or 
paid  for  oil  reported  on  this  form,  check 
"no."  An  individual  authorized  to 
represent  the  party  to  the  contract  you 
are  summarizing  must  sign  the  form. 
Write  the  date  the  form  was  completed 
in  the  space  provided. 

[FR  Doc.  00-58  Filed  1-4-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  813 

RIN  0701-AA-63 

Visual  Information  Documentation 
Program 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Proposed  rule. 

summary:  The  Department  of  the  Air 
Force  is  revising  our  rules  on  the  Visual 
Information  Documentation  Program  of 
the  Code  of  Federal  Regulations  (CFRs) 
to  reflect  current  policies.  Part  813 
(previously  Part  811a)  implements  Air 
Force  Instruction  (AFI)  33-117.  Visual 
Information  Management,  and  applies  to 
all  Air  Force  activities. 
DATES:  Submit  comments  on  or  before 
March  6,  2000. 


ADDRESSES:  Mr.  Raymond  Dabney,  HQ 

AFCIC/ITSM,  1250  Air  Force  Pentagon, 

Washington,  DC  20330-1250,  703-588- 

6136. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Raymond  Dabnev,  HQ  AFCIC/ITSM, 

703-588-6136. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  is  revising 

Part  813,  previously  32  CFR  811a,  to 

reflect  current  policies.  This  part 

implements  AFI  33-117,  Visual 

Information  Management,  and  applies  to 

all  Air  Force  activities. 

List  of  Subjects  in  32  CFR  Part  813 

Archives  and  records.  Motion 
pictures. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Air 
Force  is  proposing  to  amend  32  CFR 
chapter  VII  by  redesignating  part  811a 
as  part  813  and  revising  it  to  read  as 
follows: 

PART  813— VISUAL  INFORMATION 
DOCUMENTATION  PROGRAM 

Sec. 

813.1  Purpose  of  the  visual  information 
documentation  (VIDOC)  program. 

813.2  Sources  of  VIDCX:. 

813.3  Responsibilities. 

813.4  Combat  camera  operations. 

813.5  Shipping  or  transmitting  visual 
information  documentation  images. 

813.6  Planning  and  requesting  combat 
documentation. 

813.7  Readiness  reporting. 
Authority:  10  U.S.C.  8013 

§  81 3.1     Purpose  of  the  visual  information 
documentation  (VIDOC)  program. 

Using  various  visual  and  audio  media, 
the  Air  Force  VIDOC  program  records 
important  Air  Force  operations, 
historical  events,  and  activities  for  use 
as  decision  making  and  communicative 
tools.  VIDOC  of  Air  Force  combat 
operations  is  called  COMCAM 
documentation. 

§813.2    Sources  of  VIDOC. 

(a)  Primary  sources  of  VIDOC 
materials  include: 

(1)  HQ  AMC  active  and  reserve 
combat  camera  (COMCAM)  forces,  both 
ground  and  aerial,  whose  primarj'  goal 
is  still  and  motion  media 
documentation  of  Air  Force  and  air 
component  combat  and  combat  support 
operations,  and  related  peacetime 
activities  such  as  humanitarian  actions, 
exercises,  readiness  tests,  and 
operations. 

(2)  Visual  information  forces  and 
combat  documentation  capabilities  from 
other  commands:  HQs  ACC,  AETC, 
AFRES,  and  AFSPACECOM. 

(3)  Communications  squadron  base 
visual  information  centers  (BVISCs). 
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(4)  Air  Digital 
from  airborne 
heads  up  displ 
images  from  e 
carried  aboard  aircraft 
systems. 

(5)  Photographkf 
Research,  Develop 
Evaluation  (RDTfE) 
high  speed  still 
optical  instrumentation 

(b)  (Reserved) 


lecorder  (ADR)  images 
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§813.3    Responsibilities 

(a)  HQ  AFCIC/  TSM: 

(1)  Sets  Air  Foice 

(2)  Oversees  U  lited 
(USAF)  COMCA|4 
readiness 

(3)  Makes  sure 
in  joint  actions 
Office  of  the 
Joint  Chiefs  of 
departments,  anc 
United  States 

(4)  Approves 
COMCAM  forces 
activities. 

(b)  Air  components 

(1)  Manage  air 
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theater  and  national 
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and  VI  support 
in  operations 
concept  plans 
orders  (OPORD) 
documents.  See 
(AFMAN)  10-40 
Concept  Plan 
Implementation 

(3)  Coordinate 
managers  to  plan 
forces  for  war. 
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West  Losey  Stree : 
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develop  the  anniial 
Plan.  Include  re^ 
VI  forces  to  refin 
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(c)  HQ  AMC: 

(1)  Provides 
theater  support 
commanders 

(2)  Maintains  a 
support  Unified 
Command  (UTC) 
requirements 
level.  This  incl 
editing,  copying, 
ADR  images  fron 
squadrons  for 
bomb  damage 
intelligence,  trailing 
affairs,  and  other 
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(3)  Sets  combat  training  standards  and 
develops  programs  for  all  Air  Force 
COMCAM  persormel  (includes  both 
formal  classroom  and  field  readiness 
training). 

(4)  Coordinates  and  meets  COMCAM 
needs  in  war,  operations,  and  concept 
plans. 

(5)  Provides  the  Air  Force's  primary 
COMCAM  capability  and  assists  air 
components  and  joint  commands  with 
deliberate  and  crisis  action  planning  for 
USAF's  COMCAM  assets. 

(6)  Provides  component  and  theater 
commands  COMCAM  planning 
assistance  and  expertise  for 
contingencies,  humanitarian  actions, 
exercises,  and  combat  operations. 

(7)  Acts  as  manpower  and  equipment 
force  packaging  (MEFPAK)  manager  for 
COMCAM  UTCs. 

(8)  Funds  HQ  AMC  COMCAM 
personnel  and  equipment  for 
contingency  or  wartime  deployments. 
(The  requester  funds  temporary  duty 
and  supply  costs  for  planned  events, 
such  as  non-JCS  exercises  and 
competitions.) 

(9)  Develops  and  monitors  the  annual 
Air  Force-wide  VI  Exercise  Support 
Plan  for  the  Air  Staff,  with  assistance 
from  air  components  and  supporting 
MAJCOMs.  (Use  criteria  contained  in 

§  813.4(e)(1)  and  provide  equitable 
deployment  opportimity  for  tasked 
commands'  VI  resources.) 
(d)  MAJCOM  VI  managers: 

(1)  Plan  and  set  policy  for 
documenting  activities  of  operational, 
historical,  public  affairs,  or  other 
significance  within  their  commands. 

(2)  Train  and  equip  VIDOC  forces  to 
document  war,  contingencies,  major 
events,  Air  Force  and  joint  exercises, 
and  weapons  test. 

(3)  Make  sure  COMCAM  and  BVISC 
forces  meet  their  wartime  tasking  and 
identify  and  resolve  deficiencies.  Refer 
significant  deficiencies  and  problems 
and  proposed  resolution  to  HQ  AFCIC/ 

msM. 

(4)  Allow  documentation  of 
significant  Air  Force  activities  and 
events,  regardless  of  their  sensitivity  or 
classification.  Protect  materials  as  the 
supported  command  directs.  Safeguard 
classified  images  or  handle  them 
according  to  Department  of  Defense 
(DoD)  Directive  5200.1,  DoD 
Information  Security  Program,  Jime  7, 
1982,  with  Changes  1  and  2,  and  AFI 
31—401,  Information  Security  Program 
Management.  The  authority  in  charge  of 
the  event  or  operation  approves 
documentation  distribution. 

(5)  Update  UTC  availability  in 
MAJCOM  information  systems. 

(6)  Assist  Air  Force  Operations  Group, 
in  identifying  the  command's  capability 


to  support  COMCAM  and  VI 
requirements. 

(7)  Provide  inputs  to  HQ  AMC/SCMV 
for  the  annual  VI  Executive  Support 
Plan  for  JCS  exercises. 

(8)  Make  sure  units  that  have 
deployable  VI  teams  have  Status  of 
Resources  and  Training  System 
(SORTS)  reportable  designed 
operational  capability  (DOC)  statements 
that  accurately  reflect  their  mission  and 
taskings. 

(9)  Develop  and  oversee 
measurements,  such  as  operational 
readiness  inspection  criteria,  to  evaluate 
VI  force  readiness  at  DOC-tasked  units. 

§  81 3.4    Combat  camera  operations. 

(a)  Air  Force  COMCAM  forces 
document  Air  Force  and  air  component 
activities. 

(b)  The  supported  unified  command 
or  joint  task  force  commander,  through 
the  air  component  commander  (when 
assigned),  controls  Air  Force  COMCAM 
forces  in  a  joint  environment.  If  an  air 
component  is  assigned,  the  air 
component  normally  manages 
documentation  of  its  operations.  Air 
Force  COMCAM  and  visual  information 
support  for  joint  operations  will  be 
proportionate  to  USAF  combat  force 
participation.  In  airlift  operations,  HQ 
AMC  may  be  the  supported  command. 

(c)  During  contingencies,  exercises, 
and  other  operations,  the  Air  Force 
provides  its  share  of  Unified  Command 
headquarters  COMCAM  and  visual 
information  support  forces  for  still 
photographic,  motion  media,  graphics, 
and  other  VI  services. 

(d)  COMCAM  and  VI  forces  take  part 
in  Air  Force  and  joint  exercises  to  test 
procedures  and  over-all  readiness. 
COMCAM  and  VI  forces  also  provide  VI 
products  to  command,  operations, 
public  affairs,  historical,  and  other 
significant  customers. 

(e)  Sourcing  COMCAM  forces.  See 
AFMAN  10—401  for  specific  procedures. 

(1)  When  VI  support  teams  are 
required,  the  lead  wing's  VI  UTC 
deploys  as  primary,  whenever  possible. 
If  lead  wing  VI  support  is  not  available, 
the  providing  command  sources  the 
requirement  from  other  active  or  reserve 
component  forces,  or  coordinates  with 
other  MAJCOMs  for  assistance. 

(2)  Air  Force  VI  persormel  who  assist 
supported  commands  in  determining 
COMCAM  and  VI  requirements  and 
sourcing  consider  the  total  USAF  VI 
community  as  a  resource.  PlannWs 
consider  employing  USAF  deployable 
VI  support  teams,  augmentation  combat 
documentation  teams  from 
AFSPACECOM,  AETC,  and  ACC,  as 
well  as  active  and  reserve  COMCAM 
teams. 
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§  81 3.5    Shipping  or  transmitting  visual 
information  documentation  images. 

(a)  COMCAM  images.  Send  COMCAM 
images  to  the  DoD  Joint  Combat  Camera 
Center,  Room  5A518,  Pentagon, 
Washington,  DC  20330-3000,  by  the 
fastest  means  possible,  following  the 
approval  procedures  that  on-scene  and 
theater  commanders  set. 

(b)  Other  non-COMCAM  images.  After 
use,  send  significant  non-COMCAM 
images  to  the  appropriate  DoD  media 
records  center  through  the  Air  Force 
record  center  accessioning  point. 

(c)  Identification  of  VIDOC  materials. 
Clearly  identify  all  VIDOC  and 
COMCAM  material  with  slates, 
captions,  and  cover  stories. 

§  81 3.6    Planning  and  requesting  combat 
documentation. 

(a)  Planned  combat  docxunentation. 
Air  components  identify  documentation 
needs  as  early  as  possible  in  OPLANs, 
CONPLANs,  and  OPORDs  and  sent 
copies  of  these  plans  to  HQ  AMC/ 
SCMV,  203  West  Losey  Street,  Room 
3180,  Scott  AFB,  IL  62225-5223. 
Include  the  contact  for  planning  and 
support. 

(b)  MAJCOMS  may  request  that  HQ 
AMC  docmnent  their  activities.  Send 
information  copies  of  requests  to  HQ 
AFCIC/ITSM.  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250,  and  HQ 
AMC/SCMV.  When  a  supporting 
component  command  operationally 
controls  HQ  AMC  COMCAM  units, 
other  organizations  that  need  support 
must  coordinate  requests  with  the 
supported  command. 

(c)  Unplanned  combat 
documentation.  Send  short  notice 
requests  to  the  supported  operational 
commander  as  soon  as  possible,  with 
information  copies  to  HQ  AFCIC/ITSM 
and  HQ  AMC/SCMO.  Identify  end 
product  requirements,  media  formats, 
and  deadlines. 

(d)  Humanitarian,  disaster  relief,  and 
contingencies.  Theater  commanders 
normally  task  the  supporting 
component  through  the  Joint  Operation 
Planning  and  Execution  System,  that  in 
turn,  requests  support  from  HQ  AMC. 
HQ  USAF  can  directly  task  HQ  AMC  to 
docxunent  humanitarian,  disaster  relief, 
or  contingency  activities  if  it  does  not 
receive  other  tasking(s).  In  these  cases, 
coordinate  with  the  supported  unified 
command. 

§813.7    Readiness  reporting. 

All  Air  Force  units  assigned  a  DOC 
statement  report  readiness  status 
through  the  SORTS  process.  See  AFI 
10-201,  Status  of  Resources  and 


Training  System,  for  specific 
information  and  reporting  criteria. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  00-235  Filed  1-4-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NY35-1-200,  FRL- 
6518-5]  . 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  ttie  State  of  New 
York 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  approval  of 
revisions  to  the  New  York  State 
Implementation  Plan  (SEP)  for  ozone. 
The  State  submitted  this  portion  of  the 
implementation  plan  to  satisfy  Clean 
Air  Act  (the  Act)  requirements  for 
adofrtion  of  rules  for  the  application  of 
reasonably  available  control  technology 
(RACT)  for  oxides  of  nitrogen  (NOx)  in 
the  entire  State.  The  intended  affect  of 
this  SIP  revision  is  to  reduce  emissions 
of  NOx  in  order  to  help  attain  the 
national  ambient  air  quality  standard  for 
ozone. 

DATES:  Written  comments  must  be 
received  on  or  before  February  4,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to: 

Raymond  Werner,  Acting  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  State  submittal  and 
other  information  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 

New  York  State  Department  of 
Enviromnental  Conservation,  Division 
of  Air  Resovuces,  50  Wolf  Road,  Albany, 
New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 

Gardella,  Air  Programs  Branch, 
Environmental  Protection  Agency.  290 
Broadway,  25th  Floor,  New  York.  New 
York  10007-1866,  (212)  637-4249. 


SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  What  action  is  EPA  proposing  today? 

II.  Why  is  EPA  proposing  approval  of  New 

York's  SIP  revisions? 

III.  What  are  EPA's  requirements  for  NOx 

RACT? 

IV.  What  do  New  York's  SIP  revisions 

contain? 

A.  SIP  revision  dated  January  20,  1994 

B.  SIP  revision  dated  April  29. 1999 

V.  What  sources  does  New  York's  NOx  RACT 

regulation  affect? 

VI.  What  exemptions  does  New  York's 

regulation  allow? 
Vn.  Were  there  any  approvability  issues  with 
New  York's  NOx  RACT  regulation  and, 
if  so,  how  were  they  resolved? 

A.  Case-by-Case  RACT  Determinations 

B.  Certain  Permitting  Situation 

C.  Repowering  Compliance  Option 

VIII.  What  are  EPA's  conclusions? 

IX.  Administrative  requirements 

I.  What  Action  Is  EPA  Proposing 
Today? 

EPA  proposes  approval  of  New  York's 
revisions  to  the  State  Implementation 
Plan  (SIP)  which  New  York  submitted  to 
EPA  on  January  20,  1994  and  April  29, 
1999.  The  January  20, 1994  submittal 
includes  New  York's  Subpart  227-2, 
entitled  "Reasonably  Available  Control 
Technology  (RACT)  for  Oxides  of 
Nitrogen  (NOx),"  for  statewide 
implenientation  of  New  York's  NOx 
RACT  requirements,  as  well  as  revisions 
to  Part  200,  entitled  "General 
Provisions,"  Part  201,  entiUed  "Permits 
and  Certificates,"  and  Subpart  227-1, 
entitled  "Stationary  Combustion 
Sources."  The  April  29,  1999  submittal 
includes  amendments  to  Subpart  227-2. 
EPA  proposed  action  on  other  portions 
(Part  200,  Subpart  227-1  and  Subpart 
227-3)  of  the  April  29,  1999  submittal 
in  a  Federal  Register  notice  published 
on  October  14,  1999. 

n.  Why  Is  EPA  Proposing  Approval  of 
New  York's  SIP  Revisions? 

EPA  has  evaluated  the  SEP  revisions 
that  New  York  submitted  for 
consistency  with  the  Clean  Air  Act  (the 
Act),  EPA  guidelines  and  EPA  policy. 
EPA  has  determined  that  New  York's 
SIP  revisions  dated  January  20,  1994 
and  April  29,  1999  meet  all 
requirements  and.  therefore,  EPA 
proposes  approval  of  New  York's  SIP 
revisions  to  implement  and  enforce  NOx 
RACT  requirements  statewide. 

III.  What  Are  EPA's  Requirements  for 
NOx  RACT? 

The  air  quality  plaiming  requirements 
for  the  reduction  of  NOx  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  Act.  EPA  describes  the 
section  182(f)  requirements  in  a 
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complete.  New  York's  January  20, 1994 
SIP  revision  contains  the  following: 

1.  Subpart  227-2,  New  York's  NOx 
RACT  regulation,  as  the  enforceable 
mechanism  which  includes:  a  list  of  the 
affected  sources;  definitions; 
compliance  plan  requirements;  control 
requirements  including  emission  limits; 
compliance  options  for  fuel  switching, 
system-wide  averaging,  alternative 
RACT,  and  repowering;  testing, 
monitoring,  and  reporting  requirements; 

2.  State  rule  Part  200  which  was 
amended  to  add  new  definitions  and 
emission  testing  requirements; 

3.  State  rule  Part  201  which  revises 
exemptions  for  certain  sources  so  that 
those  units  which  have  the  potential  to 
be  a  major  stationary  source  of  NOx  are 
no  longer  categorically  exempted  fi'om 
permit  and  certificate  requirements; 

4.  State  rule  Subpart  227-1  which 
contains  administrative  revisions; 

5.  Records  from  the  Public  Hearings; 
and 

6.  The  State's  response  to  public 
comments. 

B.  SIP  Revision  Dated  April  29.  1999 

The  State  proposed  the  April  29, 1999 
SIP  revision  on  September  16.  1998, 
requested  public  comments  by 
November  9,  1998  and  held  public 
hearings  on  the  revision  in  November 
1998.  New  York  adopted  the  new  and 
amended  rules  on  January  12,  1999  and 
submitted  the  SIP  revision  to  EPA  on 
April  29,  1999.  EPA  determined  the 
submittal  administratively  and 
technically  complete  on  June  18, 1999. 
New  York's  SIP  revision  dated  April  29, 
1999  contains  the  following: 

1.  Amended  Subpart  227-2.  The 
Subpart  227-2  revisions  include: 
Removal  of  provisions  which  are  no 
longer  applicable;  requirements  for 
submission  of  a  new  RACT  compliance 
plan  for  sources  subject  to  Subpart  227- 
3  (New  York's  NOx  emissions  budget 
and  allowance  program);  additional 
wording  which  clarifies  New  York's 
approval  of  low  NOx  burners  for  mid- 
size boilers;  corrections  in  the 
monitoring  provisions  to  require  heat 
input  weighted  averaging  instead  of 
arithmetic  averaging;  and  requirements 
that  New  York  submit  individual  RACT 
determinations  to  EPA  as  SIP  revisions. 

2.  New  Subpart  227-3  and 
amendments  to  Part  200  and  Subpart 
227-1.  EPA  has  proposed  approval  of 
these  three  rules  as  published  in  a 
Federal  Register  document  on  October 
14,  1999  (see  64  FR  55667). 

3.  Records  from  the  Public  Hearings; 

4.  The  State's  response  to  public 
comments. 


V.  What  Sources  Does  New  York's  NOx 
RACT  Regulation  Affect? 

In  each  SIP  revision.  New  York's 
Subpart  227-2  specifies  that  existing 
major  stationary  sources  must  apply 
RACT  to  control  NOx  emissions.  New 
York  defines  major  stationary  sources  as 
facilities  with  the  potential  to  emit  25 
tons  per  year  NOx  in  the  severe 
nonattainment  area — the  New  York  City 
metropolitan  area  and  the  lower  Orange 
County  metropolitan  area — and  100  tons 
per  year  in  the  remainder  of  the  State. 
The  New  York  City  metropolitan  area 
includes  the  five  counties  of  New  York 
City  and  the  counties  of  Nassau,  Suffolk, 
Westchester  and  Rockland.  The  lower 
Orange  County  metropolitan  area 
includes  the  towns  of  Blooming  Grove, 
Chester,  Highlands,  Monroe,  Tuxedo. 
Warwick,  and  Woodbury.  New  York 
identifies  these  major  source  categories 
as  follows:  very  large  boilers,  large 
boilers,  mid-size  boilers,  small  boilers, 
combustion  turbines,  internal 
combustion  engines  and  other 
combustion  sources.  Subpart  227-2 
provides  a  definition  of  each  source 
category.  These  provisions  are 
consistent  with  the  Act  and  EPA 
guidance. 

VI.  What  Exemptions  Does  New  York's 
Regulation  Allow? 

Subpart  2  2  7-i  contains  provisions 
allowing  equipment  and  source 
operations  the  following  four 
exemptions: 

1.  Section  227-2.1  allows  for 
exemptions  if  EPA  determines  by  May 
15,  1994  that  NOx  reductions  would 
have  no  benefit  to  the  net  ozone  air 
quality.  New  York  provides  that  source 
owners,  as  well  as  the  State,  may 
petition  the  EPA  for  an  exemption.  This 
provision  conforms  to  section  182(f)  of 
the  Act.  In  its  April  1999  submittal, 
New  York  deleted  this  exemption 
because  the  May  1994  deadline  is  past. 
This  deletion  however,  does  not  prevent 
source  owners  fi'om  petitioning  EPA 
directly,  at  any  time,  since  section  182(f) 
of  the  Act  allows  for  such  petitions. 

2.  Section  227-2. 3(a)(3)  allows  an 
exemption  from  the  requirements  of 
Subpart  227-2  to  sources  that  provided 
New  York  with  a  schedule  to  cease 
operation  by  May  31.  1995.  This 
provision  is  acceptable  to  EPA  since  the 
Act  requires  compliance  by  that  date. 

3.  Section  227-2.4(f)(3)  allows  an 
exemption  to  emergency  power 
generating  units  and  other  units  that 
operate  during  emergency  situations 
less  than  500  hours  per  year.  This 
provision  is  consistent  with  EPA 
guidelines  and  it  also  limits  the  number 
of  operating  hours  of  exempted  units. 
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4.  Section  227-2. 4(g)  exempts  owners 
from  submitting  a  RACT  determination 
for  combustion  installations  with  NOx 
emissions  at  a  de  minimis  level.  This 
exemption  is  consistent  with  the  Act 
since  New  York's  de  minimis  level  of 
emissions  are  well  below  the  25  tons  per 
year  major  threshold  limit. 

Vn.  Were  There  Any  Approvability 
Issues  With  New  York's  NOx  RACT 
Regulation  and,  if  So,  How  Were  They 
Resolved? 

The  following  three  approvability 
issues  relate  to  Subpart  227-2  as 
submitted  to  EPA  on  January  20,  1994. 
There  are  no  approvability  issues  with 
the  amendments  to  Subpart  227-2 
which  New  York  submitted  on  April  29, 
1999.  EPA  has  determined  that  the 
revision  has  resolved  all  issues  related 
to  the  approval  of  Subpart  227-2. 

A.  Case-by-Case  RACT  Determinations 

Provisions  within  Subpart  227-2 
establish  a  procedure  for  a  case-by-case 
determination  of  what  represents  RACT 
for  an  item  of  equipment  or  source 
operation.  This  procedure  is  applicable 
if  the  major  NOx  facility  contains  any 
source  operation  or  item  of  equipment 
of  a  category  not  specifically  regulated 
in  Subpart  227-2.  Case-by-case  RACT 
determinations  are  contained  in  several 
sections  of  Subpart  227-2  as  follows: 
227-2.4(a)(2),  227-2.4(b)(2),  227- 
2.4(c)(l)(iii),  227-2.4(c)(l)(iv),  227- 
2.4(e)(3),  and  2 2 7-2. 4(g). 'EPA  refers  to 
these  case-by-case  provisions  as  generic 
RACT  provisions. 

Subpart  227-2  requires  that  the 
owners  and/or  operators  of  an  affected 
facility  submit  a  RACT  proposal  if  they 
are  not  covered  by  specific  emission 
limitations.  The  New  York  RACT 
proposal  requires  that  owners/operators 
include  a  technical  and  economic 
feasibility  analysis  of  the  possible 
alternative  control  measures.  Subpart 
227-2  provides  for  New  York  to 
establish  emission  limits  using  a  RACT 
determination  specific  to  the  facility. 

In  addressing  the  approvability  of 
New  York's  NOx  RACT  generic 
provisions,  EPA  had  the  following  two 
concerns  with  New  York's  January  1994 
submittal:  (1)  Subpart  227-2  did  not 
require  that  the  State  submit  approved 
case-by-case  RACT  determinations  as 
SIP  revisions  for  EPA  approval,  and  (2) 
the  State  did  not  document  the 
magnitude  of  NOx  emissions  associated 
with  the  generic  provisions  and  whether 
they  were  significant  or  not.  New  York 
needed  to  address  both  these  concerns 
in  order  for  EPA  to  propose  full 
approval  of  generic  provisions,  instead 
of  conditional  approval. 


Regarding  EPA's  first  approvability 
concern,  section  110  of  the  Act  requires 
that  a  state  adopt  and  submit,  as  SIP 
revisions  after  public  notice  and  the 
opportunity  for  public  comment, 
enforceable  emission  limitations  and 
other  control  measures  and  techniques. 
Although  NOx  RACT  limitations  and 
requirements  that  are  included  in  a 
permit  are  federally  enforceable,  under 
section  110  case-by-case  RACT 
determinations  would  not  be  federally 
approvable  unless  Subpart  227-2 
required  that  such  RACT  determinations 
be  submitted  as  SIP  revisions  for  EPA 
approval.  New  York  satisfied  section 
110  of  the  Act  when,  in  its  April  1999 
SIP  revision,  New  York  amended 
Subpart  227-2  by  adding  section  227- 
2.5(e),  a  new  compliance  option,  that 
requires  the  submittal  of  State  approved 
case-by-case  RACT  determinations  to 
EPA  for  approval  as  SIP  revisions. 
Although  section  227-2. 5(e)  refers  to  all 
but  one  of  the  State's  case-by-case  RACT 
determinations.  New  York  has  indicated 
that  this  omission  was  a  mistake  and 
that  it  intends  to  include  reference  to 
section  227-2. 4(c)(l)(iii),  the  generic 
provision  for  mid-size  boilers  that  use 
alternative  fuels,  in  its  new  amendments 
to  Subnart  227-2  which  it  anticipates 
will  be  proposed  in  its  next  SIP  revision 
in  the  fall  of  1999.  New  York's  amended 
April  1999  SIP  revision  satisfies  EPA's 
approvability  concern  with  the  State's 
January  1994  submittal. 

EPA's  second  concern  relates  to 
whether  EPA  can  approve  Subpart  227- 
2's  generic  provisions.  Generic 
provisions  are  those  portions  of  a 
regulation  which  require  the  application 
of  RACT  to  an  emission  point,  but  the 
degree  of  control  is  not  specified  in  the 
rule  and  is  to  be  determined  on  a  case- 
by-case  basis  taking  technological  and 
economic  factors  into  consideration.  On 
November  7, 1996,  EPA  issued  a  policy 
memorandum  providing  additional 
guidance  for  approving  regulations 
which  contain  these  "generic 
provisions."  (Sally  Shaver 
memorandum  to  EPA  Division 
Directors,  "Approval  Options  for 
Generic  RACT  Rules  Submitted  to  Meet 
the  non-CTG  VOC  RACT  Requirement 
and  Certain  NOx  RACT  Requirements"). 

EPA  policy  allows  for  the  full 
approval  of  state  generic  RACT  rules 
prior  to  EPA  approval  of  all  major 
source  RACT  determinations  provided 
an  analysis  is  completed  that  concludes 
that  the  remaining  source  RACT 
determinations  involve  a  de  minimis 
level  of  NOx  emissions.  Such  an 
approval  does  not  exempt  the  remaining 
sources  from  RACT;  rather  it  is  a  de 
minimis  deferral  of  the  approval  of 
these  case-by-case  RACT  limits.  In  a 


letter  dated  April  27,  1999,  New  York 
provided  sufficient  data  for  EPA  to 
evaluate  the  de  minimis  level  of  NOx 
emissions  from  generic  sources  in  the 
State.  Given  the  State's  data,  EPA  has 
determined  that  four  percent  of  the  NOx 
emissions  subject  to  RACT  controls 
have  either  not  yet  been  submitted  to 
EPA  as  SIP  revisions  or,  if  submitted, 
have  not  yet  been  approved  by  EPA. ' 
EPA  has  determined  this  amount  to  be 
de  minimis.  The  four  percent  de 
minimis  level  includes  sixteen  facilities 
which  New  York  is  required  to  submit 
as  single  source  SIP  revisions  of  which 
seven  have  been  submitted  to  EPA  for 
approval  as  SIP  revisions.  Therefore, 
EPA  has  determined  that  New  York's 
NOx  RACT  regulation  conforms  with 
EPA's  policy  regarding  the  approval  of 
generic  RACT  provisions  or  rules, 
thereby  allowing  EPA  to  propose 
approval  of  Subpart  227-2.  Section  227- 
2.5(e)  requires  New  York  to  submit  the 
remaining  case-by-case  RACT 
determinations  to  EPA  for  approval  as 
SIP  revisions. 

B.  Certain  Permitting  Situation 

The  last  sentence  of  section  227- 
2.3(a)(1)  allows  a  facility  with  a  vahd 
certificate  to  operate  or  permit  to 
construct,  i.e.  permits,  to  continue 
operating  without  implementing  RACT 
until  a  new  permit  is  issued  that 
specifies  the  RACT  requirements. 
Therefore,  section  227-2. 3(a)(1) 
potentially  allows  affected  sources  to 
continue  operation,  under  valid  permits, 
without  implementing  RACT  by  May 
31 ,  1995  which  would  be  a  violation  of 
the  Act. 

In  its  letter  dated  April  27,  1999.  New 
York  indicated  that,  to  the  best  of  their 
knowledge,  every  source  subject  to 
Subpart  227-2  has  already  received  a 
permit.  Furthermore,  in  the  same  letter. 
New  York  committed  to  include  all 
emission  limits  and  requirements  of 
Subpart  227-2  in  all  applicable  permits 
within  twelve  months  of  EPA's  final 
approval  of  Subpart  227-2. 

If  EPA  had  acted  on  Subpart  227-2 
soon  after  receiving  the  January  1994 
submittal,  we  would  have  proposed 
disapproval  because  section  227- 
2.3(a)(1)  would  potentially  allow  some 
sources  to  operate  in  violation  of  the 
Act.  However,  since  the  State  has 
confirmed  in  its  recent  letter  that 
essentially  all  permits  have  been  issued 
to  all  affected  sources,  a  disapproval 
would  have  no  practical  effect  at  this 


'  EPA  guidance  provides  that  where  the  non- 
approved  RACT  requirements  concern  sources 
whose  emissions  represent  less  than  5%  of  the  1990 
stationar>'  source  NOx  inventor)',  excluding  utility 
boilers,  it  may  be  appropriate  to  issue  a  hill 
approval  of  the  generic  RACT  re^julation. 
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time.  Therefore,  this  issue  is  resolved  to 
EPA's  satisfacti(  n. 

C.  Repowering  C  'ompliance  Option 

Section  227-2 .5(c)  allows  a  facility  to 
comply  with  Su  Dpart  227-2  by  opting  to 
repower.  To  do  io,  the  owner/operator 
must,  by  Decern  jer  31,  1994,  enter  into 
a  federally  enfoi  ceable  permit  wherein 
it  commits  to  pf  rmanently  shut  down 
and  dismantle  t  le  boiler  prior  to  May 
15. 1999  and  wl  erein  it  commits  to 
repower.  This  o  )tion  also  requires  NOx 
emissions  from  Jie  repowered  unit  to 
meet  specific  er  lission  limits  that  are 
more  stringent  t  lan  the  State's 
presimiptive  RA  CT  limits. 

We  have  detei  mined  that  the  State's 
repowering  compliance  option  does  not 
fully  satisfy  EPi'.'s  guidance  on 
repowering  in  tlat  it  does  not  require  a 
milestone  schec  ule  for  repowering  nor 
does  it  require  F  ACT  measiu'es  during 
the  interim  peri  )d  between  May  31, 
1995  and  the  da  le  the  facility  is  due  to 
repower.  These  amissions  are  not 
acceptable  to  EP  A.  However,  since  the 
repowering  opti  on  can  no  longer  be 
applied,  resolut  on  of  the  discrepancies 
between  EPA  gi  idance  and  the  State's 
regulation  can  h  ave  no  practical  effect 
because  it's  too  ate  to  enforce  interim 
RACT  or  milestf  tne  scheduling 
requirements  es  ablished  by  EPA 
guidance.  The  S  tate  has  advised  EPA 
that  only  one  so  lu-ce  in  New  York  has 
opted  to  repowf  r.  The  State's  emission 
limitations  for  t  lis  option  meets  EPA 
requirements  fo  •  repowering  and  will 
therefore  be  enf  )rceable  when  EPA 
approves  Subpa  rt  227-2. 


Vm.  What  Are 


n>A's  Conclusions? 


Ull 


Proj  r; 


EPA  proposes 
revisions  that 
NOx  RACT 
State,  regardless 
status.  The  first 
January  20.  199-1 
2,  and  revisions 
and  Subpart  22 
revision,  dated 
amendments  to 


DC.  Administrat  ive 
Executive  Ordei 


The  Office  o 
(0MB)  has  exe: 
action  from  Exefcutive 
entitled  "Reguli  tory 
Review." 


Executive  Ordei  1 3045 


Protection  o 
Environmental 
Risks  (62  FR  1 
applies  to  any 
determined  to 
significant"  as 


approval  of  the  two  SIP 
plement  New  York's 
am  throughout  the 
of  the  nonattainment 
SIP  revision,  dated 
,  includes  Subpart  227- 
to  Parts  200  and  201. 
-1.  The  second  SIP 
April  29.  1999,  includes 
Subparts  227-2. 


Requirements 

12866 


f  vlanagement  and  Budget 
n  pted  this  regulatory 
Order  12866, 
Planning  and 


<f  'Children  from 

iealth  Risks  and  Safety 
9  185,  April  23,  1997), 
rile  that:  (1)  Is 
be  "economically 
(  efined  under  Executive 


Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDJect  to  Executive 
Order  1 3045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  communities  of  ■ 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenmients.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  locaT  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  emd 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
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427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  21.  1999, 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  00-151  Filed  1-4-00;  8:45  ami 

BILLING  CODE  6S6O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300951;  FRL-6393-1] 
RIN  2070-AB78 

Azoxystrobin;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revise  the  tolerances  for  residues  of 


azoxystrobin  (methyl(E)-2-(2-(6-{2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate)  and 
its  Z  isomer  (methyl(Z)-2-{2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)ghenyl)-3-methoxyacrylate)  in  or 
on  pistachios  at  0.02  part  per  million 
(ppm)  and  tree  nuts  at  0.02  ppm.  A  final 
rule  establishing  tolerances  for  residues 
of  azoxystrobin  and  its  Z  isomer  in  or 
on  pistachios  at  0.01  ppm  and  tree  nuts 
at  0.01  ppm  was  published  in  the 
Federal  Register  of  March  17,  1999  (64 
FR  13106).  These  were  the  tolerances 
that  Zeneca  Ag  Products  had  originally 
proposed,  in  pesticide  petition  (PP) 
7F4864.  Immediately  following 
completion  of  this  final  rule,  EPA 
received  telephone  conmients  from  two 
parties  indicating  that  they  believed  the 
pistachio  and  tree  nuts  tolerances  were 
too  low,  considering  the  data  submitted 
in  support  of  the  tolerances  and  the  use 
directions  on  the  label,  and  might  lead 
to  adulterated  commodities  even  when 
the  label  use  directions  were  accurately 
followed.  EPA  agreed  to  revisit  the 
tolerances  assigned  to  these 
commodities,  has  concluded  that  the 
commentors  are  correct  in  their 
concerns,  and  here  proposes  to  increase 
the  tolerances  for  residues  of 
azoxystrobin  and  its  Z  isomer  in  or  on 
pistachios  to  0.02  ppm  and  in  or  on  tree 
nuts  to  0.02  ppm. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-300951,  must  be 
received  by  EPA  on  or  before  March  6, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-300951  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  L.  Giles-Parker, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-7740;  and  e-mail 
address:  giles-parker.cynthia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of 

Potentially  Affected 

Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vvfww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300951.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2  (CM  #2).  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
ft'om  8:30  a.m.  to  4  p.m.,  Monday 
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through  Friday 
holidays.  The 
is  (703) 305-5805 


excluding  legal 
rtlRIB  telephone  number 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  sub  nit  comments  through 
the  mail,  in  person,  or  electronically.  To 
receipt  by  EPA,  it  is 
you  identify  docket 
OPP-300951 in  the 
he  first  page  of  your 


ensure  proper 
imperative  that 
control  number 
subject  line  on 
response. 

1 .  By  mail. 
Public  Informal  i 
Integrity  Branc 
Resources  and 
(7502C),  Office 
(OPP) 

Agency,  401  M 
DC  20460. 

2.  In  person 
your  comments 
and  Records 
Information 
Division  (7502(|) 
Programs  (OPP 
Protection  Ageijcy 
Mall  2,  1921  le 
Arlington,  VA. 
8:30  a.m.  to  4  p 
Friday,  exclud 
PIRIB  telephon ! 
5805 

3.  Electronically. 
your  comments 
to:  opp-docket^  tep 
submit  acompviti 
above.  Do  not 
electronically 
CBI.  Avoid  the 
and  any  form  o 
submissions  w 
WordPerfect  6. 
format.  All 
must  be  identified 
number  OPP- 
comments  may 
many  Federal 


Submit  your  comments  to: 
on  and  Records 
(PIRIB),  Information 
',  Services  Division 
of  Pesticide  Programs 
Environ]  nental  Protection 

St.,  SW..  Washington, 

()r  by  courier.  Deliver 
to:  Public  Information 
Infegrity  Branch  (PIRIB), 
Resources  and  Services 
Office  of  Pesticide 
Environmental 
Rm.  119,  Crystal 
ferson  Davis  Hwy., 
The  PIRIB  is  open  from 
m.,  Monday  through 
legal  holidays.  The 
number  is  (703)  305- 


iig 


You  may  submit 
electronically  by  e-mail 

ia.gov,  or  you  can 
;er  disk  as  described 
s  ibmit  any  information 
you  consider  to  be 
ise  of  special  characters 
encryption.  Electronic 
1  be  accepted  in 
/8.0  or  ASCn  file 
con^ments  in  electronic  form 
by  docket  control 
360951.  Electronic 

also  be  filed  online  at 
E  epository  Libraries. 


D.  How  Should 
to  Submit  to  th 


Oil 
infor  nat 


It 


Do  not  submit 
electronically 
CBI.  You  may 
you  submit  to 
document  as 
all  of  that 
Information  so 
disclosed  exce 
procedures  set 
In  addition  to 
the  comment 
information  c 
the  comment 
information  c 
submitted  for  i 
version  of  the 
Information  no 


t  jat 


EPA 


I  Handle  CBI  that  I  Want 
Agency? 

any  information 
you  consider  to  be 
daim  information  that 
in  response  to  this 
by  marking  any  part  or 
ion  as  CBI. 
narked  will  not  be 

in  accordance  with 
brth  in  40  CFR  part  2. 
complete  version  of 
includes  any 
lalimed  as  CBI,  a  copy  of 
does  not  contain  the 
ed  as  CBI  must  be 
lusion  in  the  public 
dfficial  record, 
marked  confidential 


cnei 
tlat 


tlati 

laim€ 

iicl 


will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background  and  Statutory  Findings 

A.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13106)  (FRL-6064-6),  EPA 
issued  a  final  rule  pursuant  to  section 
408(b)(2)(A)(i)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  annoimcing  the  establishment  of 
tolerances  for  residues  of  azoxystrobin 
and  its  Z  isomer  on  several 
commodities,  including  pistachio  nuts 
at  0.01  ppm  and  tree  nuts  at  0.01  ppm, 
as  had  been  proposed  by  Zeneca  Ag 
Products  in  tolerance  petition  number 
(PP)  7F4864.  This  final  rule  included  a 
detailed  discussion  of  the  risk 
assessment  and  of  residue  and  other 
considerations  that  lay  behind  EPA's 
decision  to  establish  the  tolerances. 
Telephone  comments  were  received 
from  two  parties  in  Ccdifornia 
immediately  after  completion  of  the 
rule.  In  both  cases  the  parties  believed 
that  the  pistachios  and  tree  nuts 
tolerances  were  too  low,  considering  the 
data  submitted  in  support  of  the 
tolerances  and  the  use  directions  on  the 
label,  and  might  lead  to  adulterated 


commodities  even  when  the  use 
directions  on  the  label  were  accurately 
followed.  EPA  agreed  to  revisit  the 
tolerances  assigned  to  these 
commodities.  If  the  commentor's 
conmfients  were  substantiated,  a 
reassessment  of  the  risk  from  the  use  of 
azoxystrobin  would  also  be  necessary. 
The  Agency  has  concluded  that  the 
commentors'  concerns  are  justified  and 
that  the  appropriate  tolerances  for  these 
commodities  are  0.02  ppm  in  or  on 
pistachios  and  0.02  ppm  in  or  on  tree 
nuts. 

This  document  proposes  to  amend  40 
CFR  180.507  by  increasing  the 
tolerances  for  combined  residues  of  the 
fungicide  azoxystrobin  and  its  Z  isomer, 
in  or  on  pistachios  at  0.02  ppm  and  tree 
nuts  at  0.02  ppm. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

C.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
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combined  residues  of  azoxystrobin  and 
its  Z  isomer  in  or  on  pistachios  at  0.02 
ppm  and  in  or  on  tree  nuts  at  0.02  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerances  were 
published  in  64  FR  13106  (March  17, 
1999),  the  final  rule  that  established  the 
initial  tolerances  for  residues  of 
azoxystrobin  in  or  on  pistachios  at  0.01 
ppm  and  in  or  on  tree  nuts  at  0.01  ppm. 
In  that  rule  the  Agency  concluded  that 
there  was  a  reasonable  certainty  that  no 
harm  would  result  from  the 
establishment  of  azoxystrobin  tolerances 
for  several  other  commodities.  A 
reassessment  of  the  risk  associated  with 
increasing  the  azoxystrobin  tolerances 
for  pistachios  and  tree  nuts  to  0.02  ppm 
demonstrated  that  the  calculated  risk 
increases  were  so  small  (generally  at  the 
fourth  decimal  place)  that  the  risk 
assessment  values  (rounded)  reported  in 
64  FR  13106  (March  17,  1999)  were  not 
changed.  That  is,  the  risk  increase 
resulting  from  this  proposed  rule  will  be 
negligible.  Accordingly,  EPA  concludes 
that  modifying  these  tolerances  as 
described  will  be  safe  for  the  general 
population,  including  infants  and 
children.  EPA  reaffirms  its  specific  risk 
findings  set  forth  in  the  March  1999 
azoxystrobin  tolerance  action. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian  or 
Mexican  Maximum  Residue  Limits 
(MRL)  established  for  azoxystrobin  for 
pistachios  or  tree  nuts.  Thus, 
harmonization  is  not  an  issue. 

m.  Regulatory  Assessment 
Requirements 

This  proposed  rule  seeks  to  establish 
a  tolerance  under  FFDCA  section  408(e). 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  action  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 


Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  La  addition, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
entitled  Federalism  (64  FR  43255, 
August  10,  1999).  Executive  Order 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  16.  1999. 

lames  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  shall  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  In  §  180.507.  the  table  to  paragraph 
(a)(1),  by  revising  the  entries  for 
pistachios  and  tree  nuts  to  read  as 
follows: 

§  1 80.507    Azoxystrobin ;  tolerances  for 
residues. 

(a)  General.  (1)        *        *        * 


Commodity 

Parts  per  million 

•  * 

Pistachios  

*  « 

Tree  nuts  

•  •               • 

0.02 

*  *                 • 

0.02 

•       * 

*                 *                 • 

(FR  Doc.  00-75  Filed  1^-00;  8:45  am] 
BILUNG  CODE  6S6O-50-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Parts  160  and  164 
[RIN  0991-AB08] 

Standards  for  Privacy  of  Individually 
Identifiable  Health  Information 

AGENCY:  Office  of  the  Assistant 
Secretarv  for  Planning  and  Evaluation, 
DHHS.  " 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  the 
preamble  and  proposed  regulatory  text 
published  in  the  Federal  Register  of 
November  3.  1999,  regarding  the 
Standards  for  Privacy  of  Individually 
Identifiable  Health  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roxanne  Gibson.  (202)  260-5083. 
SUPPLEMENTARY  INFORMATION: 

Corrections 

In  the  proposed  rule  45  CFR  Parts  190 
through  164,  beginning  on  page  59918 
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scys, 
uses 


th? 


in  the  issue  of 
the  following 

On  page  5991^ 
C.3.  currently 
uses  and  disci 
"Right  to  request 
and  disclosures, 

On  page  599ip 
D.6.  currently 
accounting  for 
This  should  be 
"Inclusion  in 
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On  page  5994  1  in  the  second  full 
paragraph  of  the  first  column  currently 
reads,  "We  cons  dered  including  other 
of  the  uses  and  iisclosures  that  would 
be  permitted  un  ler  §  164.510  within  the 
prohibition  desc  ribed  in  this  provision, 
but  were  unsure  if  research  information 
unrelated  to  tree  tment  would  ever  be 
relevant  to  the  p  ublic  policy  purposes 
underlying  thos  i  disclosiu'es.  We  solicit 


comment  on  whether  there  are 
additional  categories  of  uses  or 
disclosures  that  would  be  permitted    . 
under  proposed  §  164.510  for  which  the 
use  or  disclosure  of  such  information  by 
covered  entities  without  specific 
individual  authorization  would  be 
appropriate."  That  paragraph  should 
read,  "We  considered  including  the  uses 
and  disclosures  that  would  be  permitted 
under  §  164.510  within  the  prohibition 
described  in  this  provision,  but  were 
unsure  if  research  information  unrelated 
to  treatment  would  ever  be  relevant  to 
the  public  policy  piuposes  underlying 
those  disclosiu'es.  We  solicit  comment 
on  whether  there  are  categories  of  uses 
or  disclosures  that  would  be  permitted 
xmder  proposed  §  164.510  for  which  use 
or  disclosure  of  such  information  by 
covered  entities  without  specific 
individual  authorization  would  not  be 
appropriate." 

On  page  59945  in  the  second  column, 
3  ciurently  says,  "Right  to  Restrict  Uses 
and  Disclosures."  It  should  read,  "Right 
to  Request  Restrictions  on  Uses  and 
Disclosures." 

On  page  59945  in  the  second  column, 
under  3  currently  says,  "[Please  label    ' 
comments  about  this  section  with  the 
subject:  "Right  to  restrict"]. "  It  should 
read,  "[Please  label  comments  about 
this  section  with  the  subject:  "Right  to 
request  restrictions"]. " 

On  page  59946  in  the  first  column 
paragraph  four,  the  sentence,  "Limiting 
the  right  to  restrict  to  self-pay  patients 
also  would  reduce  the  number  of 
requests  that  would  be  made  under  this 
provision.,"  should  read,  "Limiting  the 
right  to  request  restrictions  to  self-pay 
patients  also  would  reduce  the  number 
of  requests  that  would  be  made  under 
this  provision." 

On  page  59958  in  the  second  line  of 
the  first  column,  the  phrase  "(often 
refereed  to  as  "deemed  status")"  should 
be  deleted. 

On  page  59987  in  the  second  colunm 
section  b.  Grounds  for  denial  of  request 
for  amendment,  the  first  sentence 
currently  reads,  "We  are  proposing  that 
a  covered  plan  or  provider  would  be 
permitted  to  deny  a  request  for 
amendment  or  correction  if,  after  a 
reasonable  review,  the  plan  or  provider 
determines  that  it  did  not  create  the 
information  at  issue,  the  information 
would  not  be  available  for  inspection 
and  copying  under  proposed  §  164.514, 
the  information  is  accurate  and 
complete,  or  if  it  is  erroneous  or 
incomplete,  it  would  not  be  adversely 
affect  the  individual."  We  are  correcting 
this  sentence  to  read,  "We  are  proposing 
that  a  covered  plan  or  provider  would 
be  permitted  to  deny  a  request  for 
amendment  or  correction  if,  after  a 


reasonable  review,  the  plan  or  provider 
determines  that  it  did  not  create  the 
information  at  issue,  the  information 
would  not  be  available  for  inspection 
and  copying  under  proposed  §  164.514, 
or  the  information  is  accurate  and 
complete." 

On  page  60004  in  the  first  column,  3. 
currently  says,  "Accounting  for  uses 
and  disclosures."  This  should  be 
changed  to  say,  "Accounting  for 
disclosures." 

On  page  60004  in  the  first  colunm,  the 
preamble  text  under  3.  currently  says, 
"Covered  plans  and  providers  would 
have  to  be  able  to  provide  an  accounting 
for  the  uses  and  disclosures  of  protected 
health  information  for  purposes  other 
than  treatment,  payment,  or  health  care 
operations."  This  should  be  changed  to 
say,  "Covered  plans  and  providers 
would  have  to  be  able  to  provide  an 
accounting  for  disclosures  of  protected 
health  information  for  purposes  other 
than  treatment,  payment,  or  health  care 
operations." 

On  page  60007  in  table  1,  the  cost  of 
notice  development  for  all  entities  in 
the  initial  or  first  year  cost  (2000) 
column  should  be  30,000,000  rather 
than  20,000,000. 

On  page  60007  in  table  1,  the  total 
cost  of  the  regulation  in  the  initial  or 
first  year  cost  (2000)  column  should  be 
$1,185,230,000  rather  than 
$1,165,230,000. 

On  page  60012  in  the  second  column 
the  third  full  paragraph  begins,  "It  is 
also  important  to  point  out  that  none  of 
the  States  appear  to  offer  individuals  the 
right  to  restrict  disclosure  of  their 
protected  health  information  for 
treatment."  It  should  read,  "It  is  also 
important  to  point  out  that  none  of  the 
States  appear  to  offer  individuals  the 
right  to  request  restrictions  on 
disclosure  of  their  protected  health 
information  for  treatment." 

On  page  60016  in  the  first  column  in 
the  first  paragraph  under  the  heading 
Notice  of  Privacy  Practices,  the 
sentences  that  currently  read,  "Data 
fi-om  the  1996  Medical  Expenditure 
Panel  Survey  shows  that  there  are 
approximately  200  million  ambulatory 
care  encounters  per  year,  nearly  20 
million  persons  with  a  hospital  episode, 
7  million  with  home-health  episodes, 
and  over  170  million  with  prescription 
drug  use  (350  million  total).  For  the 
remaining  four  years  of  the  five  year 
period,  we  have  estimated  that,  on 
average,  a  quarter  of  the  remaining 
population  will  enter  the  system,  and 
thus  receive  a  notice."  are  changed  to 
read,  "Data  from  the  1996  Medical 
Expenditure  Panel  Survey  shows  that 
there  are  approximately  200  million 
ambulatory  care  encounters  per  year, 
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nearly  20  million  persons  with  a 
hospital  episode,  7  million  with  home- 
health  episodes,  and  over  170  million 
with  prescription  drug  use  (397  million 
total).  For  the  remaining  four  years  of 
the  five  year  period,  we  have  estimated 
that  one-quarter  to  three-quarters  of 
patients  without  an  encounter  in  the 
first  year  will  enter  the  system." 

On  page  60016  in  the  second  column, 
the  sentence  starting  on  line  five 
currently  reads,  "The  cost  for  this 
would  be  $0.75  over  five  years."  This 
sentence  should  read,  "The  cost  for 
health  plans  to  issue  notice  would  be 
$0.75  over  five  years." 

On  page  60017  in  table  2,  the  cost  of 
notice  development  for  all  entities  in 
the  initial  or  first  year  cost  (2000) 
colmnn  should  be  30,000,000  rather 
than  20,000,000. 

On  page  60018  in  table  2,  the  total 
cost  of  the  regulation  in  the  initial  or 
first  year  cost  (2000)  column  should  be 
$1,185,230,000  rather  than 
$1,165,230,000. 

On  page  60024  in  the  first  column,  5 
currently  says,  "Right  to  Restrict  Uses 
and  Disclosures."  It  should  read,  "Right 
to  Request  Restrictions  on  Uses  and 
Disclosures." 

On  page  60024  in  the  second  full 
paragraph  in  the  second  column,  the 
sentence,  "Limiting  the  right  to  restrict 
to  self-pay  patients  also  would  reduce 
the  nimiber  of  requests  that  would  be 
made  imder  this  provision,"  should 
read,  "Limiting  the  right  to  request 
restrictions  to  self-pay  patients  also 
would  reduce  the  number  of  requests 
that  would  be  made  imder  this 
provision." 

On  page  60037  in  the  first  paragraph 
of  the  first  column,  the  sentence  that 
currently  reads,  "These  small 
businesses  represent  83.8%  of  all  health 
entities  we  have  examined,"  should 
read,  "These  small  businesses  represent 
84.9%  of  all  health  entities  we  have 
examined." 

On  page  60039  in  the  second  column, 
c.  currently  says,  "Right  to  restrict."  It 
should  read,  "Right  to  request 
restrictions  on  uses  and  disclosures." 

On  page  60041  in  the  first  column 
under  "i.  Documentation  requirements 
for  covered  entities,"  the  sentence  that 
currently  reads,  "These  areas  would 
include  use  within  the  entity;  informing 
business  partners;  disclosures  with  and 
without  authorizations;  limitations  on 
use  and  disclosure  for  self-pay; 
inspection  and  copying;  amendment  or 
correction;  accounting  for  uses  and 
disclosure;  notice  development, 
maintenance,  and  dissemination; 
sanctions;  and  complaint  procedures.," 
should  read,  "These  areas  would 
include  use  within  the  entity;  informing 


business  partners;  disclosures  with  and 
without  authorization;  inspection  and 
copying;  amendment  or  correction; 
accounting  for  disclosiu-e;  notice 
development,  maintenance,  and 
dissemination;  sanctions;  and  complaint 
procedm-es." 

On  page  60045  in  the  table 
sununarizing  the  PRA  burden  hours,  the 
line  that  says,  "§164.515  Accoimting  for 
uses  and  disclosures  of  protected  health 
information,"  should  read,  "§164.515 
Accounting  for  disclosures  of  protected 
health  information." 

On  page  60046  column  three  the 
heading  "Section  164.515  Accounting 
for  Uses  and  Disclosures  of  Protected 
Health  Information"  should  be  changed 
to  "Section  164.515  Accoimting  for 
Disclosm^s  of  Protected  Health 
Information." 

On  page  60049  in  the  first  column,  the 
title  Appendix  to  the  Preamble:  Sample 
Contact  of  Provider  Netice  should  read 
Appendix  to  the  Preamble:  Sample 
Content  of  Provider  Notice. 

On  page  60053  in  the  third  column, 
under  164.506(a)(1),  (i)  currently  reads, 
"Except  for  research  information 
imrelated  to  treatment,  to  carry  out 
treatment,  payment,  or  health  care 
operations;."  It  should  read,  "Except  for 
research  information  uiu^lated  to 
treatment  and  psychotherapy  notes,  to 
carry  out  treatment,  payment,  or  health 
care  operations;" 

On  page  60055  in  the  third  colimin, 
(3)(iii)  currently  reads,  "A  covered 
entity  may  not  condition  treatment, 
enrollment  in  a  health  plan,  or  payment 
on  a  requirement  that  the  individual 
authorize  use  of  disclosure  of 
psychotherapy  notes  relating  to  the 
individual."  It  should  read,  "A  covered 
entity  may  not  condition  treatment, 
enrollment  in  a  health  plan,  or  payment 
on  a  requirement  that  the  individual 
authorize  use  or  disclosure  of  research 
information  imrelated  to  treatment  or 
psychotherapy  notes  relating  to  the 
individual." 

On  page  60057  in  the  third  column, 
the  following  should  be  deleted  because 
it  duplicates  information  in  the  second 
colunm: 

(5)  Urgent  circumstances.  The 
disclosure  is  of  the  protected  health 
information  of  an  individual  who  is  or 
is  suspected  to  be  a  victim  of  a  crime, 
abuse,  or  other  harm,  if  the  law 
enforcement  official  represents  that: 

(i)  Such  information  is  needed  to 
determine  whether  a  violation  of  law  by 
a  person  other  than  the  victim  has 
occurred;  and 

(ii)  Immediate  law  enforcement 
activity  that  depends  upon  obtaining 
such  information  may  be  necessary. 


Dated:  December  27.  1999. 
Brian  P.  Bums, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

[FR  Doc.  00-124  Filed  1-4-00;  8:45  ami 

BILUNG  CODE  4150-04-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804  and  1852 

Security  Requirements  for  Unclassified 
Information  Technology  Resources 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  rule  to 
amend  the  NASA  FAR  Supplement 
(NFS)  to  include  a  requirement  for 
contractors  and  subcontractors  working 
with  NASA  Information  Technology 
Systems  to  take  certain  Information 
Technology  (IT)  security  related  actions, 
to  document  those  actions,  and  submit 
related  reports  to  NASA. 

DATES:  Comments  should  be  submitted 
on  or  before  March  6,  2000. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Karl  Beisel, 
NASA  Headquarters  Office  of 
Procurement,  Analysis  Division  (Code 
HC),  Washington,  DC  20546.  Comments 
may  also  be  submitted  by  email  to 
Karl.Beisel@hq.nasa.gov. 

FOR  RJRTHER  INFORMATION  CONTACT: 
KARL  BEISEL,  202-358-0416,  EMAIL: 
KARL.BEISEL@HQ.NASA.GOV. 
SUPPLEMENTARY  INFORMATK)N: 

A.  Background 

This  revision  to  the  NASA  FAR 
Supplement  will  require  NASA 
contractors  and  subcontractors  to 
comply  with  the  security  requirements 
outlined  in  NASA  Policy  Directive 
(NPD)  2810.1,  "Security  of  Information 
Technology,"  and  NASA  Procedures 
and  Guidelines  (NPG)  2810.1,  "Security 
of  Information  Technology,"  and  to 
comply  with  additional  safeguarding 
requirements  delineated  in  the  proposed 
contract  clause. 

Currently  NASA  contractors  have  no 
definitive  contractual  requirement  to 
follow  NASA  directed  policy  in 
safeguarding  unclassified  NASA  data 
held  via  information  technology 
(computer  systems).  This  proposed  rule 
establishes  these  requirements  in  a 
contract  clause.  The  clause  also  requires 
compliance  with  additional 
safeguarding  requirements.  These 
policies  apply  to  all  FT  systems  and 
networks  under  NASA's  purview 


430 


Federal  Register /Vol.  65,  No.  3 /Wednesday,  January  5,  2000  /  Proposed  Rules 


operated  by  ot 
Government 


on  behalf  of  the  Federal 
I  sgardless  of  location. 


Flexibility  Act 

R(  igulatory  Flexibility 

been  prepared  because 
( hange  is  not  expected  to 
signific  int  economic  impact  on 
r  umber  of  small  business 
p  roposed  changes  merely 
Stan  iard  procedures  in  using 
I  )mputer  systems  and 
not  expected  that  the 
changes  will  have  an 

on  small  entities,  nor 
1  hat  small  entities  will 
fi  :antly  revise  internal 
satisfy  the  NFS  changes, 
small  business  entities 
affected  NASA  FAR 
ubparts  will  be  considered 
with  5  U.S.C.  601.  Such 
shc^ild  be  submitted 

should  cite  5  U.S.C  601, 


B.  Regulatory 

An  initial 
Analysis  has 
the  proposed 
have  a 
a  substantial 
entities.  The 
formalize 
Government  o 
databases.  It  is 
proposed  NFS 
economic  i 
is  it  expected 
need  to  signi 
procedures  to 
Comments 
concerning  th« 
Supplement  s 
in  accordance 
comments 
separately  anc 
et  seq. 


mp  ict 


from 


Reduction  Act 

Management  and  Budget 
for  data  collection  is 
linder  44  U.S.C.  3501,  ef 


C.  Paperwork 

An  Office  ol 
(OMB)  approval 
being  sought 
seq. 

List  of  Subject^  in  48  CFR  Parts  1804 
and  1852 

procurement. 


Government 
Tom  Luedtke, 

Associate  Administrator 

Accordingl 
1852  are  proposed 
follows: 

1 .  The  authority 
parts  1804  anc 
follows: 


for  Procurement. 

48  CFR  parts  1804  and 
to  be  amended  as 

citation  of  48  CFR 
1852  continue  to  read  as 


Authority:  42 


U.S.C.  2473(c)(1). 


PART  1804— Administrative 

MATTERS 


2.  Sections 
and  1804.47041 
follows: 


804.470-2,  1804.470-3, 
are  revised  to  read  as 


1804.470-2    Pclicy 

pdl 


icies  and  procedures  on 
ai^omated  information 
prescribed  in  NPD 
Securijtv  of  Information 
a  id  in  NPG  2810.1, 
Inl  armation  Technology, 
requirements  for  safeguarding 
information  contained  in 

jderal  computer  systems 
the  following: 
contracts  for  information 
res  ources  or  services.  This 

s  not  limited  to 
tf  chnology  hardware, 
;he  management, 
operation,  ma  ntenance,  progreunming. 


(a)  NASA 
security  for 
technology  ar« 
2810.1 
Technology, 
Security  of 
Security 
sensitive 
unclassified  F 
are  required 

(DAll 
technology 
includes,  but 
information 
software,  and 


Ul 


and  system  administration  of 
information  technology  resources  to 
include  computer  systems,  networks, 
and  telecommunications  systems. 

(2)  Contracts  under  which  contractor 
personnel  must  have  physical  or 
electronic  access  to  NASA's  sensitive 
information  contained  in  unclassified 
systems  or  information  technology 
services  that  directly  support  the 
mission  of  the  Agency. 

(b)  NASA  information  processed, 
stored,  or  transmitted  by  contractor 
equipment  does  not  give  the  contractor 
rights  to  use  or  to  redistribute  the 
information. 

1804.470-3    Security  plan  for  unclassified 
Federal  information  Technology  systems. 

When  considered  appropriate  for 
contract  performance,  the  contracting 
officer,  with  the  concurrence  of  the 
requiring  activity  and  the  Center  IT 
Security  Manager,  may  require  the 
contractor  to  submit  for  post-award 
Government  approval,  a  detailed 
Security  Plan  for  Unclassified  Federal 
Information  Technology  Systems.  The 
plan  shall  be  required  as  a  contract  data 
deliverable  that  will  be  subsequently 
incorporated  into  the  contract  as  a 
compliance  document  after  Government 
approval.  The  plan  shall  demonstrate 
thorough  understanding  of  NPG  2810.1 
and  NPD  2810.1  and  shall  include,  as  a 
minimum,  the  seciu-ity  measures  and 
program  safeguards  to  ensure  that  the 
information  technology  resources 
acquired  and  used  by  contractor  and 
subcontractor  personnel — 

(a)  Are  protected  from  unauthorized 
access,  alteration,  disclosure,  or  misuse 
of  information  processed,  stored,  or 
transmitted; 

(b)  Can  maintain  the  continuity  of 
automated  information  support  for 
NASA  missions,  programs,  and 
functions; 

(c)  Incorporate  management,  general, 
and  application  controls  sufficient  to 
provide  cost-effective  assurance  of  the 
systems'  integrity  and  accuracy; 

(d)  Have  appropriate  technical, 
personnel,  administrative, 
environmental,  and  access  safeguards; 
and 

(e)  Docxunent  and  follow  a  virus 
protection  program  for  all  IT  resources 
under  its  control; 

1 804.470-4    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  as  stated  at  1852.204-76, 
Security  Requirements  for  Unclassified 
Information  Technology  Resources,  in 
solicitations  and  contracts  involving 
unclassified  information  technology 
resources. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.204-76  is  revised  to 
read  as  follows: 

1852.204-76    Security  Requirements  for 
Unclassified  Information  Technology 
Resources. 

As  prescribed  in  1804.470-4.  insert 
the  following  clause: 

Security  Requirements  for  Unclassified 
Information  Technology  Resources  (XXX) 

(a)  The  Contractor  shall  comply  with  the 
security  requirements  outlined  in  NASA 
Policy  Directive  (NPD)  2810.1,  "Security  of 
Information  Technology,"  and  NASA 
Procedures  and  Guidelines  (NPG)  2810.1, 
"Security  of  Information  Technology".  These 
policies  apply  to  all  IT  systems  and  networks 
under  NASA's  purview  operated  by  or  on 
behalf  of  the  Federal  Government,  regardless 
of  location. 

(b)(1)  The  Contractor  shall  ensure 
compliance  by  its  employees  with  Federal 
directives  and  guidelines  that  deal  with  IT 
Security  including,  but  not  limited  to,  OMB 
Circular  A-130,  "Management  of  Federal 
Information  Resources",  OMB  Circular  A- 
130  Appendix  III.  "Security  of  Federal 
Automated  Information  Resources",  and  the 
Computer  Security  Act  of  1987  (40  U.S.C. 
1441  et  seq.). 

(2)  All  Federally  owned  information  is 
considered  sensitive  to  some  degree  and 
must  be  appropriately  protected  by  the 
Contractor  as  specified  in  applicable  IT 
Security  Plans.  Types  of  sensitive 
information  that  may  be  found  on  NASA 
systems  that  the  Contractor  shall  have  access 
to  include,  but  are  not  limited  to — 

(i)  Privacy  Act  information  (5  U.S.C.  552a 
et  seq.y. 

(ii)  Resources  protected  by  the 
International  Traffic  in  Arms  Regulation  (22 
C.F.R  Parts  120-130);  and 

(iii)  National  security  information. 

(3)  The  Contractor  shall  ensure  that  all 
systems  connected  to  a  NASA  network  or 
operated  by  the  Contractor  for  NASA 
conform  with  NASA  and  Center  security 
policies  and  procedures. 

(c)  In  addition  to  complying  with  any 
functional  and  technical  security 
requirements  set  forth  in  the  schedule  and 
the  clauses  of  this  contract,  the  Contractor 
shall  initiate  personnel  screening  checks  for 
each  contractor  employee  requiring 
unescorted  or  unsupervised  physical  or 
electronic  access  to  restricted  or  limited 
areas,  or  privileged  access  to  NASA  systems, 
programs,  and  data. 

(1)  The  Contractor  shall  ensure  that  all 
such  employees  have  at  least  a  National 
Agency  Check  investigation.  The  Contractor 
shall  submit  a  personnel  security 
questionnaire  (NASA  Form  531,  Name  Check 
Request  for  National  Agency  Check  (NAG) 
investigation,  and  Standard  Form  85P, 
Questionnaire  for  Public  Trust  Positions,  (for 
specified  sensitive  positions),  and  a 
Fingerprint  Card  (FD-258  with  NASA 
overprint  in  Origin  Block)  to  the  Center  Chief 
of  Security  for  each  Contractor  employee 
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who  requires  screening.  The  required  forms 
may  be  obtained  from  Center  Chief  of 
Security-  In  the  event  that  the  NAC  is  not 
satisfactory,  access  shall  not  be  granted.  At 
the  option  of  the  Government,  background 
screenings  may  not  be  required  for 
employees  with  recent  or  current  Federal 
Government  investigative  clearances. 

(2)  The  Contractor  shall  have  an  employee 
checkout  process  that  ensures — 

(i)  Return  of  badges,  keys,  electronic  access 
devices  and  NASA  equipment; 

(ii)  Notification  to  NASA  within  three 
working  days  for  normal  terminations  and  by 
the  close  of  business  for  terminations  for 
cause  to  disable  any  user  accounts  or 
network  accesses  that  may  have  been  granted 
to  the  employee;  and 

(iii)  That  the  terminated  employee  has  no 
continuing  access  to  systems  under  the 
operation  of  the  Contractor  for  NASA.  Any 
access  must  be  disabled  the  day  the 
employee  separates  from  the  Contractor. 

(3)  Granting  a  non-permanent  resident 
alien  (foreign  national)  access  to  NASA  IT 
resources  requires  special  authorization.  The 
Contractor  shall  obtain  authorization  from 
the  Center  Chief  of  Security  prior  to  granting 
a  non-permanent  resident  alien  access  to 
NASA  IT  systems  and  networks. 

(d)  The  Contractor  shall  ensure  that  its 
employees  with  access  to  NASA  information 
resources  receive  annual  FT  security 
awareness  and  training  in  NASA  IT  Security 
policies,  procedures,  computer  ethics,  and 
best  practices. 

(1)  The  Contractor  shall  employ  an 
effective  method  for  communicating  to  all  its 
employees  and  assessing  that  they 
understand  any  ITS  policies  and  guidance 
provided  by  the  Center  Information 
Technology  Security  Manager  (CITSM)  and/ 
or  Center  CIO  (CCIO)  as  part  of  the  new 
employee  briefing  process.  The  Contractor 
shall  ensure  that  all  employees  represent  that 
they  have  read  and  understand  any  new  ITS 
policy  and  guidance  provided  by  the  CITSM 
and  CCIO  over  the  duration  of  the  contract. 

(2)  The  Contractor  shall  ensure  that  its 
employees  performing  duties  as  system  and 
network  administrators  in  addition  to 
performing  routine  maintenance  possess 
specific  IT  security  skills.  These  skills 
include  the  following: 

(i)  Utilizing  software  security  tools, 
(ii)  Analyzing  logging  and  audit  data, 
(iii)  Responding  and  reporting  to  computer 
or  network  incidents, 
(iv)  Preserving  electronic  evidence, 
(v)  Recovering  to  a  safe  state  of  operation. 

(3)  The  Contractor  shall  provide  training  to 
employees  to  whom  they  plan  to  assign 
system  administrator  roles.  That  training 
shall  provide  the  employees  with  a  full  level 
of  proficiency  to  meet  all  NASA  system 
administrators'  functional  requirements.  The 
contractor  shall  have  methods  or  processes  to 
document  that  employees  have  mastered  the 
training  material,  or  have  the  required 
knowledge  and  skills.  This  applies  to  all 
system  administrator  requirements. 

(e)  The  Contractor  shall  promptly  report  to 
the  Center  IT  Security  Manager  any 
suspected  computer  or  network  security 
incidents  occurring  on  any  system  operated 
by  the  Contractor  for  NASA  or  connected  to 


a  NASA  network.  If  it  is  validated  that  there 
is  an  incident,  the  Contractor  shall  provide 
access  to  the  affected  system(s)  and  system 
records  to  NASA  and  any  NASA  designated 
third  party  so  that  a  detailed  investigation 
can  be  conducted. 

(f)  The  Contractor  shall  develop  procedures 
and  implementation  plans  that  ensure  that  IT 
resources  leaving  the  control  of  an  assigned 
user  (such  as  being  reassigned,  repaired, 
replaced,  or  excessed)  has  all  NASA  data  and 
sensitive  application  software  removed  by  a 
NASA-approved  technique.  NASA-owned 
applications  acquired  via  a  "site  license"  or 
"server  license"  shall  be  removed  prior  to  the 
resources  leaving  NASA's  use.  Damaged  IT 
storage  media  for  which  data  recover^'  is  not 
possible  shall  be  degaussed  or  destroyed.  If 
the  assigned  task  is  to  be  assumed  by  another 
duly  authorized  person,  at  the  Government's 
option,  the  IT  resources  may  remain  intact 
for  assignment  and  use  of  the  new  user. 

(g)  The  Contractor  shall  afford  NASA 
access  to  the  Contractor's  and  subcontractor's 
facilities,  installations,  operations, 
documentation,  databases  and  personnel  to 
the  extent  required  to  carry  out  a  program  of 
IT  inspection  and  audit  to  safeguard  against 
threats  and  hazards  to  the  integrity, 
availability  and  confidentiality  of  NASA 
data. 

(h)  The  Contractor  shall  document  all 
vulnerability  testing  and  risk  assessments 
conducted  in  accordance  with  NPG  2810.1 
and  any  other  current  IT  security 
requirements. 

(1)  The  results  of  these  tests  shall  be 
provided  to  the  Center  IT  Security  Manager. 
Any  contractor  system(s)  connected  to  a 
NASA  network  or  operated  by  the  contractor 
for  NASA  may  lie  subject  to  vulnerability 
assessment  or  penetration  testing  as  part  of 
the  Center's  IT  security  compliance 
assessment  and  the  Contractor  shall  be 
required  to  assist  in  the  completion  of  these 
activities. 

(2)  A  decision  to  accept  any  residual  risk 
shall  be  the  responsibility  of  NASA.  The 
Contractor  shall  notify  the  NASA  system 
owner  and  the  NASA  data  owner  within  5 
working  days  if  new  or  unanticipated  threats 
or  hazards  are  discovered  by  the  Contractor, 
made  known  to  the  Contractor,  or  if  existing 
safeguards  fail  to  function  effectively.  The 
Contractor  shall  make  appropriate  risk 
reduction  recommendations  to  the  NASA 
system  owner  and/or  the  NASA  data  owner 
and  document  the  risk  or  modifications  in 
the  IT  Security  Plan. 

(i)  The  Contractor  shall  develop  a 
procedure  to  accomplish  the  recording  and 
tracking  of  IT  System  Security  Plans,  FT 
system  penetration  and  vulnerability  tests  for 
all  NASA  systems  under  its  control  or  for 
systems  outsour.ced  to  them  to  be  managed 
on  behalf  of  NASA.  The  Contractor  must 
report  the  results  of  these  actions  directly  to 
the  Center  IT  Security  Manager. 

(j)  When  directed  by  the  contracting 
officer,  the  contractor  shall  submit  for  NASA 
approval  a  post-award  security 
implementation  plan  outlining  how  the 
contractor  intends  to  meet  the  requirements 
of  NPG  2810.  The  plan  shall  subsequently  be 
incorporated  into  the  contract  as  a 
compliance  document  after  Government 


approval.  The  plan  shall  demonstrate 
thorough  understanding  of  NPG  2810  and 
shall  include  as  a  minimum,  the  security 
measures  and  program  safeguards  to  ensure 
that  IT  resources  acquired  and  used  by 
contractor  and  subcontractor  personnel — 

(1)  Are  protected  from  unauthorized 
access,  alteration,  disclosure,  or  misuse  of 
information  proce.ssed,  stored,  or  transmitted; 

(2)  Can  maintain  the  continuity  of 
automated  information  support  for  NASA 
missions,  programs,  and  functions; 

(3)  Incorporate  management,  general,  and 
application  controls  sufficient  to  provide 
cost-effective  assurance  of  the  systems' 
integrity  and  accuracy; 

(4)  Have  appropriate  technical,  personnel, 
administrative,  environmental,  and  access 
safeguards;  and 

(5)  Document  and  follow  a  virus  protection 
program  for  all  IT  resources  under  its  control. 

(k)  The  Contractor  shall  incorporate  this 
clause  in  all  subcontracts  where  the 
requirements  identified  in  this  clause  are 
applicable  to  the  performance  of  the 
subcontract. 
(End  of  clause) 

[FR  Doc.  00-181  Filed  1-4-00;  8:45  am] 

BILLING  CODE  751(M)1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  991228354-9354-01;  I.D.  No. 
t11299C] 

RIN  0648-AM49 

Fisheries  of  the  Northeastern  United 
States:  Atlantic  Mackerel.  Squid,  and 
Butterfish  Fisheries;  2000 
Specifications 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  2000  initial 

specifications;  request  for  comments. 

SUMMARY:  NMFS  proposes  initial 
specifications  for  the  2000  fishing  year 
for  the  Atlantic  mackerel,  squid,  and 
butterfish  (MSB)  fisheries.  This  action 
also  announces  a  proposed  inseason 
adjustment  to  the  2000  mackerel  joint 
venture  processing  (JVP)  annual 
specifications,  a  proposal  to  allocate  the 
domestic  annual  harvest  (D AH)  for 
Loligo  squid  into  three  4-month  periods, 
and  a  proposal  to  prohibit  the  use  of  any 
combination  of  mesh  or  liners  that 
effectively  decreases  the  mesh  size 
below  the  minimum  mesh  size  of  V/e  in 
(48  mm).  Regulations  governing  these 
fisheries  require  NMFS  to  publish 
specifications  for  the  2000  fishing  year 
and  management  measures  to  assure 


432 


Federal  Register/ Vol.  65,  No.  3 /Wednesday,  January  5,  2000 /Proposed  Rules 


that  the  specific  ations  are  not  exceeded 
and  to  provide  in  opportunity  for  public 
comment.  The  i  ntent  of  this  action  is  to 
fulfill  these  req  lirements  and  to 
promote  the  de'  relopment  and 
conservation  of  the  MSB  resoiu'ces. 
DATES:  Commei  its  must  be  received  at 
the  appropriate  address  or  fax  number 
(See  ADDRESS  IS),  no  later  than  5:00 
p.m.,  eastern  st  indard  time,  on  February 
4,  2000. 

ADDRESSES:  Coi  iments  on  the  proposed 
specifications  s  lould  be  sent  to:  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Regidn  Office,  NMFS,  One 
Blackburn  Drivi  >,  Gloucester,  MA 
01930-2298.  Pi  sase  mark  the  envelope, 
"Comments-20(  10  MSB  Specifications." 

may  be  sent  via 
t 3 978-281-9135. 

not  be  accepted  if 
submitted  via  e  mail  or  Internet.  Copies 
of  supporting  d  jcuments  used  by  the 


Comments  also 
facsimile  (fax 
Comments  will 


Table  1.  Pi^oposed  Initial  Annual  Specifications,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
butterfish  for  the  fishing  year  january  1,  through  december  31,  2000 


Mid-Atlantic  Fishery  Management 
Council,  including  the  Environmental 
Assessment  and  Regulatory  Impact 
Review/Initial  Regulatory  Flexibility 
Analysis  (IRFA),  are  available  from: 
Daniel  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115,  Federal  Building, 
300  South  New  Street,  Dover.  DE 
19904-6790. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst  (978) 
281-9273,  fax  978-281-9135,  e-mail 
paul.h.iones@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP) 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Coimcil  (Council)  appear 
at  50  CFR  part  648.  These  regulations 
require  that  NMFS,  based  on  the 
maximum  optimum  yield  (Max  OY)  of 


each  fishery  as  established  by  the 
regulations,  publish  a  proposed  rule 
specifying  the  initial  annual  amounts  of 
the  initial  optimum  yield  (lOY)  as  well 
as  the  amounts  for  allowable  biological 
catch  (ABC),  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP), 
and  total  allowable  levels  of  foreign 
fishing  (TALFF)  for  the  affected  species 
managed  under  the  FMP.  The 
regulations  also  specify  that  there  will 
be  no  JVP  or  TALFF  specified  for  Loligo. 
Illex,  or  butterfish,  (  xcept  that  a 
butterfish  bycatch  TALFF  will  be 
specified  if  TALFF  is  specified  for 
Atlantic  mackerel.  Procedures  for 
determining  the  initial  annual  amoimts 
are  found  in  §648.21. 

Table  1  contains  the  proposed  initial 
specifications  for  the  2000  Atlantic 
mackerel,  Loligo  and  IlleX  squids,  and 
butterfish  fisheries. 


Specifications 


Squid 


Loligo 


Illex 


Atlantic 
Mackerel 


Butterfish 


MaxOY 

ABC 

lOY 

DAH  

DAP 

JVP  

TALFF  .. 


26,000 
13,000 
13,000 
13,000 
13,000 
0 
0 


24,000 
24,000 
24,000 
24,000 
24,000 
0 
0 


^N/A 
347,000 
2  75,000 
375,000 
50,000 
*  10,000 


16,000 

7,200 

5,900 

5,900 

,    0 

0 

0 


'  Not  applicable 

2  0Y  may  be  r'" 

3  Includes  15,f 
<JVP  may  be 


nfreased  during  the  year,  but  the  total  ABC  will  not  exceed  347,000  mt 

"  mt  of  Atlantic  mackerel  recreational  allocation. 
I  icreased  up  to  1 5.000  mt  at  discretion  of  RA. 


2000  Proposed  Specifications 

Atlantic  Macke  rel 


far. 


ly: 


and 


Overfishing 
defined  by  the 
catch  associate^ 
fishing  mortali 
MSY  is  maximiun 
exceeded.  Whep 
biomass  (SSB) 
metric  tons  (m 
Fmsy.  F=0.45, 
(F=0.25).  To 
recruitment 
rule  whereby 
linearly  from  0 
zero  at  225,000 
the  target  F 
at  890,000  mt 
SSBC/zBmsy) 
specified  that 
according  to 

Since  SSB  is 
mt,  the  target  F 
associated  witl 
mt.  The  ABC 


Atlantic  mackerel  is 
<^P  to  occur  when  the 
with  a  threshold 
rate  (F)  of  Fmsy  (where 

sustainable  yield)  is 
spawning  stock 
s  greater  than  890,000 
the  overfishing  limit  is 
the  target  F  is 
avbid  low  levels  of 

FMP  adopted  a  control 
threshold  F  decreases 
45  at  890,000  mt  SSB  to 
mtSSB  (iaBmsy).  and 
linearly  from  0.25 
to  zero  at  450,000  mt 
Annual  quotas  are 
rrespond  to  a  target  F 
control  law. 
currently  above  890,000 
is  Fo  25-  The  yield 
that  target  F  is  369,000 
recommendation  of 


thj 
tlie 


dec  reases 
SSB 


cor 
th  s 


347,000  mt  represents  the  F=0.25  jrield 
estimate  of  369,000  mt,  minus  the 
estimated  Canadian  catch  of  22,000  mt. 
The  proposed  lOY  for  the  2000  Atlantic 
mackerel  fishery  is  set  equal  to  75,000 
mt,  which  is  also  equal  to  the  proposed 
DAH  plus  TALFF.  The  specification  for 
DAH  is  computed  by  adding  the 
estimated  recreational  catch,  the 
proposed  DAP  and  JVP.  The  recreational 
component  of  Dy\H  is  estimated  to  be 
15,000  mt.  DAP  and  JVP  components  of 
DAH  have  historically  been  estimated 
using  the  Council's  annual  processor 
survey.  However,  for  the  years  1994 
through  2000,  response  to  this  volimtary 
survey  was  low  and  did  not  contain 
projections  from  some  large,  known 
processors.  In  addition,  inquiries 
regarding  the  utilization  of  displaced 
New  England  groundfish  trawlers  for 
possible  entry  into  the  Atlantic 
mackerel  fishery  have  led  the  Coimcil  to 
recommend  no  change  to  the  DAP  for 
the  2000  fishery.  While  it  is  generally 


agreed  that  joint  ventures  (JV)  have  had 
a  positive  impact  on  the  development  of 
the  U.S.  Atlantic  mackerel  fishery, 
testimony  from  the  processing  sector  of 
the  fishery  indicate  that  market 
opportimities  for  U.S.  Atlantic  mackerel 
are  increasing.  This  assertion  led  to  the 
Council  recommendation  that  JVP  be  set 
at  10,000  mt  in  2000  (the  same  JVP  as 
1999,  but  reduced  from  15,000  mt  in 
1998  and  25,000  in  1997).  The  Council 
position  is  that  even  though  JV-caught 
mackerel  could  negatively  effect  U.S. 
processing  and  exports,  some 
specification  of  JVP  is  necessary  to 
support  U.S.  harvesters  who  are 
currently  constrained  by  the  limited 
capacity  of  the  U.S.  processing  sector. 
The  Coimcil  concluded  that  even 
though  JVs  are  necessary  in  the  short 
term,  the  long-term  policy  should  be  to 
eliminate  JVP  to  promote  the 
development  of  the  U.S.  processing  and 
export  industry  for  Atlantic  mackerel, 
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which  is  one  of  the  primary  objectives 
of  the  current  FMP. 

The  Council  has  recommended,  and 
NMFS  proposes,  a  specification  of 
10,000  mt  of  JVP  for  the  2000  fishery 
with  a  possible  increase  to  15,000  mt 
later  in  the  year.  If  additional 
applications  for  JVP  are  received,  NMFS 
could  increase  this  allocation  to  15,000 
mt  by  publishing  a  notification  in  the 
Federal  Register.  The  Council  also 
recommended  and  NMFS  proposes  a 
DAP  of  50,000  mt  yielding  a  DAH  of 
75,000  mt,  which  includes  the  15,000 
mt  recreational  component. 

Zero  TALFF  is  recommended  by  the 
Council  for  the  2000  Atlantic  mackerel 
fishery,  and  that  recommendation  is 
proposed  by  NMFS.  The  Fisheries  Act 
of  1995,  Pub.  L.  104-43,  prohibits  a 
specification  of  TALFF  unless 
recommended  by  the  Council  and 
proposed  by  NMFS.  In  1992,  the 
Council  based  on  testimony  from  both 
the  domestic  fishing  and  processing 
industries  and  analysis  of  nine 
economic  factors  found  at 
§  655.21{b)(2)(ii)  detennined  that 
mackerelproduced  from  directed 
foreign  fishing  would  directly  compete 
with  U.S.  processed  products,  thus 
limiting  markets  available  to  U.S. 
processors.  The  industry  was  nearly 
unanimous  in  its  assessment  that  a 
specification  of  TALFF  would  impede 
the  growth  of  the  U.S.  fishery.  The 
Council  sees  no  evidence  that  would 
change  this  determination.  Further,  the 
Council  believes  that  an  expanding 
mackerel  market  and  uncertainty 
regarding  world  supply,  due  to  the 
economic  and  political  restructuring  in 
Eastern  Europe  and  recent  declines  in 
the  North  Sea  mackerel  stock,  has 
resulted  in  increased  opportunities  for 
U.S.  producers  to  increase  sales  to  new 
markets  abroad.  The  U.S.  industry  has 
been  successful  in  capturing  an 
increased  market  share  for  mackerel  in 
the  Caribbean,  North  Africa,  and  Japan 
over  the  past  decade,  and  a  number  of 
factors  indicate  that  market  expansion 
for  U.S.  Atlantic  mackerel  is  likely  to 
continue.  U.S.  Atlantic  mackerel  stock 
abundance  remains  high.  Also,  the  low 
abundance  of  several  important 
groundfish  stocks  in  the  Gulf  of  Maine, 
southern  New  England,  and  on  Georges 
Bank  are  causing  continued  restrictions 
in  fishing  effort  for  those  species.  These 
factors  increase  the  need  for  many 
fishermen  to  redirect  their  efforts  to 
imderutilized  species.  Atlantic  mackerel 
is  considered  a  prime  candidate  for 
irmovation  in  harvesting,  processing, 
and  marketing. 

As  a  supplement  to  the  quota  paper 
for  the  1993  and  1994  fisheries,  benefit- 
cost  and  sensitivity  analyses  were 


prepared  by  the  Council  and  NMFS. 
Results  of  die  analyses  indicated  that  in 
the  long  term  a  specification  of  zero 
TALFF  will  yield  positive  benefits  to 
the  fishery  and  to  the  Nation.  In  its 
1998,  1999  and  2000  quota  papers,  the 
Council  provided  additional  analyses  of 
the  costs  and  benefits  of  directed  foreign 
fishing  that  indicated  the  conclusions 
reached  in  prior  analyses  of  zero  TALFF 
have  not  changed. 

The  Councilalso  recommended,  and 
NMFS  proposes,  that  four  special 
conditions  imposed  in  previous  years 
shall  continue  to  be  imposed  on  the 
2000  Atlantic  mackerel  fishery  as 
follows:  (1)  JVs  are  allowed  south  of 
37°30'  N.  latitude,  but  river  herring 
bycatch  may  not  exceed  0.25  percent  of 
the  over-the-side  transfers  of  Atlantic 
mackerel;  (2)  the  Regional 
Administrator  should  ensure  that 
impacts  on  marine  manunals  are 
reduced  in  the  prosecution  of  the 
Atlantic  mackerel  fishery;  (3)  the 
mackerel  OY  may  be  increased  during 
the  year,  but  the  total  should  not  exceed 
347,000  mt;  and  (4)  applications  from  a 
particular  nation  for  a  JV  for  2000  will 
not  be  decided  on  imtil  the  Regional 
Administrator  determines,  based  on  an 
evaluation  of  performances,  that  the 
Nation's  piuchase  obligations  for 
previous  years  have  been  fulfilled. 

Atlantic  Squids 


Loligo 

The  FMP  defines  overfishing  for 
Loligo  as  occiuring  when  the  catch 
associated  with  a  threshold  of  Fmax  is 
exceeded  (Fmax  is  a  proxy  for  Fmsy). 
When  an  estimate  of  Fmsy  becomes 
available,  it  will  replace  the  current 
overfishing  proxy  of  Fmax-  Max  OY  is 
specified  as  the  catch  associated  with  a 
Fmax-  In  addition,  the  biomass  target  is 
specified  to  equal  Bmsy- 

The  most  recent  stock  assessment  for 
Loligo  (the  29th  Northeast  Regional 
Stock  Assessment  Workshop,  August 
1999  {SAW-29))  concluded  that  the 
stock  is  approaching  an  overfished 
condition  and  that  overfishing  is 
occurring.  More  recently,  NMFS'  Report 
to  Congress:  Status  of  Fisheries  of  the 
United  States  (October  1999) 
determined  that  the  Loligo  stock  is 
overfished.  A  production  model 
indicated  that  current  biomass  is  less 
than  Bmsy.  and  near  the  biomass 
threshold  of  50  percent  Bmsy-  There  is 
a  high  probability  that  F  exceeded  Fmsy 
in  1998.  The  average  F  from  the  winter 
fishery  (October  to  March)  over  the  last 
5  years  averaged  180  percent  of  Fmsy, 
and  F  from  the  summer  fishery  equaled 
Fmsy-  In  addition,  recent  indices  of 
recruitment  are  well  below  average. 


The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requires  the  Coimcil  to  take  remedial 
action  to  rebuild  the  stock  to  a  level  that 
will  produce  MSY  (Bmsy)  given  the 
status  determination  that  Loligo  is 
overfished.  The  control  rule  in  the  FMP 
specifies  that  the  target  F  must  be 
reduced  to  zero  if  biomass  falls  below 
50  percent  of  Bmsy-  The  target  F 
increases  linearly  to  75  percent  of  Fmsy 
as  biomass  increases  to  Bmsy-  However, 
projections  made  in  SAW-29  indicate 
that  the  Loligo  control  rule  appears  to  be 
overly  conservative.  The  projections 
presented  demonstrate  that  the  stock 
could  be  rebuilt  in  a  relatively  short 
period  of  time,  even  at  F  values 
approaching  Fmsy-  Projections  indicate 
that  the  Loligo  biomass  can  be  rebuilt  to 
levels  approximating  Bmsy  in  3  to  5 
years  if  F  is  reduced  to  90  percent  of 
Fmsy-  The  yield  associated  with  this  F 
(90  percent  of  Fmsy)  in  2000,  assuming 
status  quo  F  in  1999,  was  estimated  to 
be  13,000  mt  based  on  projections  from 
SAW-29.  The  establishment  of  4-month 
periods  spreads  F  out  over  the  year  and 
is  expected  to  protect  spawners.  The 
current  regidations  still  specify  Max  OY 
as  the  yield  associated  with  Fmax,  or 
26,000  mt. 

In  determining  the  specification  of 
ABC  for  the  year  2000,  the  Coimcil 
considered  the  SAW-29  projections. 
Based  on  these  analyses,  the  Council 
chose  to  specify  ABC  as  the  yield 
associated  with  90  percent  of  Fmsy.  or 
13,000  mt. 

Thus,  the  proposed  Max  OY  for  Loligo 
is  26,000  mt  and  the  recommended  ABC 
for  the  2000  fishery  is  13,000  mt, 
representing  a  decrease  of  8,000  mt  from 
the  1999  ABC  of  21,000  mt.  This  new 
level  of  ABC  is  based  on  the 
recommendation  of  SAW-29  and  is 
determined  to  be  a  level  that  would 
allow  the  Loligo  stock  to  rebuild  to 
levels  at  or  near  Bmsy  within  3  to  5 
years. 

Distribution  of  Annual  Loligo  Quota  by 
Three  4-Month  Periods 

The  Coimcil  recommended  and 
NMFS  proposes  an  lOY  of  13,000  mt, 
which  is  equal  to  ABC.  Management 
advice  from  SAW-29  also  made  special 
note  of  the  fact  that  yield  from  this 
fishery  should  be  distributed  throughout 
the  fishing  year.  Given  that  the  current 
permitted  fleet  historically  has 
demonstrated  the  ability  to  land  Loligo 
in  excess  of  the  quota  specified  for  2000, 
the  Council  recommends,  and  NMFS 
proposes,  that  the  annual  quota  be  sub- 
divided into  three  different  4-month 
quota  periods.  The  quota  would  be 
allocated  to  each  period  based  on  the 
proportion  of  landings  occurring  in  each 


434 


cd 


4-month  peri 
directed  fishei  y 
month  period  i 
90  percent  of 
the  period  wa  i 
of  2, 500  lb  (1, 
effect  until  thit 
underages  froi  a 
will  be  applie  1 
month  period 
deducted  fron  i 
Similarly,  the 
closed  in  4 
percent  of  the 
taken.  The 
the  fishery  to 
(1,134  kg)  trip 
remainder  of 

allocated 


quota, 
shown  in  Tab 


from  1994-1998.  The 
during  the  first  two  4- 
would  be  closed  when 
he  amount  allocated  to 
landed,  and  a  trip  limit 
34  kg)  would  remain  in 
quota  period  ends.  Any 
4-month  period  I  or  II 
to  the  subsequent  4- 
and  overages  will  be 
4-month  period  III. 
directed  fishery  would  be 

period  in  when  95 
annual  quota  has  been 
of  the  Council  is  for 
jperate  at  the  2,500  lb 
limit  level  for  the 
\  he  quota  period  III.  The 

by  4-month  periods,  is 
e2. 


mimth 


int  snt 


Table  2.— Uoligo  4-Month  Period 
,  Allocations 


4-Month  Perio< 


I  (Jan-Apr)  ... 

II  (May-Aug) 

III  (Sep-Oec) 

Total  


In  Amendnient 
Council  cone 
have  the  capac 
the  OY  on  an 
equals  OY 
that  U.S. 
basis,  can . 
that  will  be 
commercial 
equals  DAH 
U.S.  fishing 
harvest  and 
entire  OY 
that  can  be 
fishing,  so 
determinati 
Amendment 
proposed 
equal  13.000 
fishery,  and 
8,000  mt  froi^i 
DAH/DAP  s 


Loligo  Gear  F  equirements 


ioral 


In  additior 
summarized 
recommendejd 
that  additi 
regulations 
requirement! 
Industry 
Council  that 
rigging  the 
used  in  the 
that  alters 
properties  o 
(IVb  in  (48 


ths 


Federal  Register /Vol.  65,  No.  3 /Wednesday,  January  5,  2000  /  Proposed  Rules 


Percent 


42 
18 
40 
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Metric  tons 
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codend  of  substantially  greater 
circumference  than  the  outer  portion  of 
the  codend  (i.e.,  the  strengthener).  The 
Council  recommended,  and  NMFS 
proposes,  to  remedy  this  situation  by 
adding  the  following  language  to  the 
mesh  restriction  section  of  the 
regulations  governing  the  Loligo  fishery: 
"The  inside  webbing  of  the  codend  shall 
be  the  same  circumference  or  less  than 
the  outside  webbing  (strengthener).  In 
addition,  the  inside  webbing  shall  not 
be  more  than  2  ft  (61  cm)  longer  than 
the  outside  webbing."  The  addition  of 
this  language  should  greatly  improve 
enforcement  of  the  mesh  requirements 
in  the  Loligo  fishery. 

Ulex 

The  Max  OY  for  Illex  squid  is  24,000 
mt.  The  Council  recommended,  and 
NMFS  proposes,  an  ABC  of  24,000  mt, 
which  is  equal  to  the  quota  associated 
with  Fmsy-  Amendment  8  also  changed 
the  definitions  of  overfishing  for  Illex 
squid.  The  approved  overfishing 
definition  for  Illex  is,  "Overfishing  for 
Illex  will  be  defined  to  occur  when  the 
catch  associated  with  a  threshold 
fishing  mortality  rate  of  Fmsy  is 
exceeded  *  *  *.  Maximum  OY  will  be 
specified  as  the  catch  associated  with  a 
fishing  mortality  rate  of  Fmsy-  In 
addition,  the  biomass  target  is  specified 
to  equal  Bmsy-  The  minimum  biomass 
threshold  is  specified  as  Vz  Bmsy" 

The  most  recent  assessment  of  the 
Illex  stock  (SAW-29)  concluded  that  the 
stock  is  not  in  an  overfished  condition 
and  that  overfishing  is  not  occurring. 
The  previous  assessment,  the  21st 
Northeast  Regional  Stock  Assessment 
(1996),  had  concluded  that  the  U.S.  Illex 
stock  is  fully-exploited.  Due  to  a  lack  of 
adequate  data,  the  estimate  of  yield  at 
Fmsy  was  not  updated  in  SAW-29. 
However,  an  upper  bound  on  annual  F 
was  computed  for  the  U.S.  exclusive 
economic  zone  (EEZ)  portion  of  the 
stock  based  on  a  model  that 
incorporated  weekly  landings  and 
relative  fishing  effort  and  mean  squid 
weights  during  1994-1998.  These 
estimates  of  F  were  well  below  the 
biological  reference  points.  Current 
absolute  stock  size  is  unknown  and  no 
stock  projections  were  done  in  SAW-29. 

Since  aata  limitations  did  not  allow 
an  update  of  yield  estimates  at  the 
threshold  and  target  F  values,  the 
Council  recommended,  and  NMFS 
proposes,  that  the  specification  of  MAX 
OY  and  ABC  be  specified  at  24,000  mt 
(yield  associated  with  Fmsy)-  Under  this 
option,  the  directed  fishery  for  Illex 
would  remain  open  until  95  percent  of 
ABC  is  taken  (22,800  mt).  When  95 
percent  of  ABC  is  taken,  the  directed 
fishery  would  be  closed  and  a  5, 000- lb 


(2,268-kg)  trip  limit  would  remain  in 
effect  for  the  remainder  of  the  fishing 
year.  As  in  the  case  of  Loligo, 
Amendment  5  eliminated  the  possibility 
of  JVP  and  TALFF  for  the  Illex  fishery. 

Butterfish 

The  FMP  sets  OY  for  butterfish  at 
16,000  mt.  Based  on  the  most  current 
stock  assessment,  the  Council 
recommends,  and  NMFS  proposes,  an 
ABC  of  7,200  mt  for  the  2000  fishery, 
representing  no  change  in  the 
specifications  since  1996.  Commercial 
landings  of  butterfish  have  been  low  at 
3,489  mt,  2,798  mt,  and  1,964  mt  for  the 
1996  through  1998  fisheries, 
respectively.  Lack  of  market  demand 
and  the  difficulty  in  locating  schools  of 
market  size  fish  have  caused  severe 
reductions  in  the  supply  of  butterfish. 
Discard  data  from  the  offshore  fishery 
are  lacking  and  high  discard  rates  could 
be  reducing  potential  yield. 

The  Council  recommended  and 
NMFS  proposes  an  lOY  and  DAH  for 
butterfish  of  5,900  mt.  Amendment  5 
eliminated  the  possibility  of  JVP  or 
TALFF  specifications  for  butterfish 
except  for  a  bycatch  TALFF 
specification  if  TALFF  is  specified  for 
Atlantic  mackerel.  However,  since  the 
Council  recommended,  and  NMFS 
proposes,  no  TALFF  for  Atlantic 
mackerel,  no  bycatch  TALFF  is 
necessary  for  butterfish. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  complies  with  the  National 
Environmental  Policy  Act. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Council  prepared  an  IRFA  in 
section  5.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  section  of  the 
preamble  and  in  the  SUMMARY  section  of 
the  preamble.  A  summary  of  the 
analysis  follows: 

The  IRFA  examines  the  proposed 
specifications  and  several  alternatives. 
The  Council  has  identified  the  number 
of  potential  fishing  vessels  in  the  2000 
fisheries  as  443  vessels  fishing  for 
Loligo,  77  vessels  fishing  for  Illex,  443 
vessels  fishing  for  butterfish,  and  1980 
vessels  fishing  for  Atlantic  mackerel. 
Many  vessels  participate  in  more  than 
one  of  these  fisheries;  therefore,  the 
numbers  are  not  additive.  For  Atlantic 
mackerel,  the  proposed  ABC 
specifications  of  347.000  mt  and  DAH  of 
75,000  mt,  and  the  proposed  Illex  squid 
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DAH  specifications  of  24,000  mt,  and 
the  proposed  butterfish  DAH 
specifications  of  5,900  mt,  represent  no 
constraint  on  vessels  in  these  fisheries. 
There  exists  a  surplus  between  the 
proposed  specifications  and  the  actual 
landings  for  these  species  in  recent 
years.  Absent  a  constraint  on  the 
fisheries,  no  impacts  on  revenues  are 
expected.  The  proposed  reduction  in  the 
LoUgo  quota  m  2000  fi-om  21,000  mt  to 
13,000  mt  would  represent  an  18- 
percent  reduction  in  landings  compared 
to  the  average  last  three  {199&-1998) 
landings.  This  reduction  may  result  in 
a  5-10  percent  revenue  reduction  (all 
species  combined)  for  121  of  443  vessels 
that  reported  landing  Loligo  in  1997. 
The  remaining  vessels  (322)  are 
expected  to  experience  a  reduction  of 
less  than  5  percent. 

The  alternative  action  for  Atlantic 
mackerel  would  be  to  set  the  2000 
specifications  at  the  same  level  as  1999 
(ABC=382,000  mt).  Although  it  was 
rejected  as  inconsistent  widi  the  FMP, 
this  alternative  would  also  place  no 
constraints,  and  consequendy  no 
revenue  impacts,  on  the  fishery.  The 
second  alternative  for  mackerel  was  to 
set  ABC  at  the  long-term  potential  catch, 
or  134,000  mt.  This  alternative  was 
found  inconsistent  with  the  FMP  and 
would  not  impact  the  lOY 
specifications.  The  last  alternative 
considered  for  mackerel  included  the 
elimination  of  JVP,  which  would  lower 
the  specification  of  lOY  to  65,000  mt, 
also  far  in  excess  of  recent  landings. 
Both  of  these  alternatives  would  not 
constrain  the  fishery  and  were 
determined  to  have  no  impact  on 
revenues  of  participants  in  this  fishery. 
For  Loligo,  an  alternative  ABC,  DAH, 
DAP,  and  lOY  of  11,700  mt  would 
represent  a  26  percent  reduction  in 
1996-1998  average  landings.  Under  this 
scenario  161  of  the  443  impacted  vessels 
would  experience  revenue  reductions  of 
greater  than  5  percent.  The  remaining 
282  vessels  would  experience  less  than 
5  percent  reduction  in  revenue. 

For  IlleX,  an  alternative  Max  OY, 
ABC,  lOY,  DAH,  and  DAP  of  30.000  mt 
far  exceed  recent  landings  in  this 
fishery.  Therefore,  there  would  be  no 
constraints,  and  thus  no  revenue 
reductions,  associated  with  these 
specifications.  For  butterfish,  the 
Council  considered  a  DAH,  OY,  and 
Max  OY  of  16,000  mt  and  a  DAH  and 
OY  of  10,000  mt.  Since  both  such 
specifications  would  be  hazardous  to 
the  health  of  the  stock,  the  Council 
rejected  these  alternatives  that  would 
also  not  constrain  or  impact  the 
industry. 

This  rule  also  proposes  to  prohibit  the 
use  of  any  combination  of  mesh  or 
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liners  in  the  Loligo  fishery  that 
effectively  decreases  the  mesh  size 
below  the  minimum  mesh  size  of  1  Vs  in' 
(48  mm).  The  addition  of  language  to 
the  mesh  restriction  section  of  the 
regulations  governing  the  Loligo  fishery 
will  remedy  the  present  situation  of 
rigging  the  iimer  portion  of  the  codends 
in  a  manner  that  alters  the  intended 
selective  properties  of  the  regiUated 
mesh  size  by  using  an  inner  codend  of 
substantially  greater  circumference  than 
the  outer  portion  of  the  codend.  This 
prohibition  should  gready  improve 
enforcement  of  the  mesh  requirements 
in  the  Loligo  fishery  compared  with  the 
status  quo  alternative  and  will  not 
adversely  impact  any  small  entity  that  is 
not  circumventing  the  mesh  size 
regiUations  by  using  a  larger  codend. 

This  proposed  rule  does  not 
duplicate,  overlap,  or  conflict  with  other 
Federal  rules.  There  are  no 
recordkeeping  or  reporting  requirements 
associated  with  this  rule. 

The  RIR/IRFA  is  available  from  die 
Council  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  29, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisl\eries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.21,  paragraph  (e)  is  added 


to  read  as  follows: 

§  648.21     Procedures  for  detennining  initial 
annual  amounts. 


(e)  Distribution  of  Annual 
Commercial  Quota.  (1)  Begirming 
January  1,  2000,  a  commercial  quota 
will  be  allocated  annually  into  three 
periods,  based  on  the  following 
percentages: 


Period 

Percent 

1 — January-Aprii  

42 

II — May-August 

18 

Ill— Septemt)er-December 

40 

Periods  I  and  II  will  be  subtracted  from 
Period  III. 

3.  In  §  648.22.  paragraph  (a)  is  reyised 
as  follows: 

§  648.22    Closure  of  the  fishery. 

(a)  General.  The  Assistant 
Administrator  shall  close  the  directed 
mackerel  fishery  in  the  EEZ  when  U.S. 
fishermen  have  harvested  80  percent  of 
the  DAH  of  that  fishery  if  such  closure 
is  necessary  to  prevent  the  DAH  fi-om 
being  exceeded.  The  closure  shall 
remain  in  effect  for  the  remainder  of  the 
fishing  year,  with  incidental  catches 
allowed  as  specified  in  paragraph  (c)  of 
this  section,  until  the  entire  DAH  is 
attained.  When  the  Regional 
Administrator  projects  that  DAH  will  be 
attained  for  mackerel,  the  Assistant 
Administrator  shall  close  the  mackerel 
fishery  in  the  EEZ,  and  the  incidental 
catches  specified  for  mackerel  in 
paragraph  (c)  of  this  section  will  be 
prohibited.  The  Assistant  Administrator 
shall  close  the  directed  fishery  in  the 
EEZ  for  Loligo  when  90  percent  is 
harvested  in  Periods  I  and  II,  and  when 
95  percent  of  DAH  has  been  harvested 
in  Period  III.  The  Assistant 
Administrator  shall  close  the  directed 
fishery  in  the  EEZ  for  IlleX  or  butterfish 
when  95  percent  of  DAH  has  been 
harvested.  The  closing  of  the  directed 
fishery  shall  be  in  effect  for  the 
remainder  of  the  fishing  year  with 
incidental  catches  allowed  as  specified 
in  paragraph  (c)  of  this  section. 


4.  In  §648.23,  paragraph  (c)  is  revised 
to  read  as  follows: 

§648.23    Gear  restrictions. 


(2)  Beginning  Janueiry  1,  2000,  any 
underages  of  commercial  period  quota 
landed  from  Periods  I  and  II  will  be 
applied  to  Period  III  and  any  overages 
of  commercial  quota  landed  fi"om 


(c)  Mesh  obstruction  or  constriction. 
The  owner  or  operator  of  a  fishing 
vessel  shall  not  use  any  combination  of 
mesh  or  liners  that  effectively  decreases 
the  mesh  size  below  the  minimum  mesh 
size,  except  that  a  liner  may  be  used  to 
close  the  opening  created  by  the  rings  in 
the  rearmost  portion  of  the  net, 
provided  the  liner  extends  no  more  than 
10  meshes  forward  of  the  rearmost 
portion  of  the  net.  The  inside  webbing 
of  the  codend  shall  be  the  same 
circumference  or  less  than  the  outside 
webbing  (strengthener).  In  addition,  the 
inside  webbing  shall  not  be  more  than 
2  ft  (61  cm)  longer  than  the  outside 
webbing. 
***** 

[FR  Doc.  00-119  Filed  1-4-00;  8:45  am] 
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DEPARTMEN1  OF  AGRICULTURE 

Food  and  Nut  Itlon  Service 

Public  Notice  9f  Comment  Period  for 
Proposed  Yields  for  Revision  of  the 
"Food  Buying!  Guide  for  Child  Nutrition 
Programs" 

agency:  Food  land  Nutrition  Service, 

USDA. 

action:  Notice. 


SUMMARY:  Thif  notice  announces  that 
beginning  December  15. 1999  the  Food 
and  Nutrition  Service  (FNS)  will  post 
proposed  yields  on  the  Healthy  School 
Meals  Resource  System  at  http:// 
schoolmeals.rtal.usda.gov.SOOl.  The 
yields  are  for  loth  new  foods  to  be 
included  in  tl^  next  revision  of  the 
"Food  Buying!  Guide  for  Child  Nutrition 
Programs"  (F^G)  and  for  currently  listed 
foods  reexamined  using  the  most 
current  appropriate  food  testing 
technology.  FNS  is  posting  this  yield 
information  s(  i  that  interested  members 
of  the  public,  ncluding  industry 
representative  s.  can  review  and 
comment  on  t  le  findings  prior  to 
finalizing  the  vields  for  the  next 
revision  of  th(  <  FBG. 
DATES:  Comm  3nts  must  be  received  on 
or  before  April  15, 1999  to  be  assured 
of  considerati  an. 

ADDRESSES:  A  ddress  comments  on 
proposed  yiel  Is  or  yield  research  on 
specific  items  to  Lori  French,  Chief, 
Nutrition  Pro  notion  and  Training 
Branch.  Chile  Nutrition  Division.  Food 
and  Nutrition  Service.  USDA,  3101  Park 
Center  Drive,  Room  1004,  Alexandria, 
Virginia  2230  2. 

FOR  FURTHER  NFORMATION  CONTACT: 
Janice  Fabina  at  (703)  305-2621. 
SUPPLEMENTA  )Y  INFORMATION: 

Background 

The  Food  and 
(FNS),  USDA, 
nutrition  pro  ;rams 
National  Sch  )ol 


Nutrition  Service 
administers  various  child 
including  the 
Lujich  Program,  the 


School  Breakfast  Program,  the  Child  and 
Adult  Care  Food  Program,  and  the 
Summer  Food  Service  Program.  Program 
guidance  and  trauning  materials 
prepared  must  be  provided  to  food 
service  personnel  and  constantly 
updated  in  order  to  improve  the  quality 
of  the  food  served  and  to  promote  the 
efficient  management  of  nutrition 
assistance  programs.  An  integral 
component  of  this  guidance  is 
laboratory-based  yield  research  on 
institutional  packed  foods  that  are  used 
to  prepare  meals  in  conformance  with 
program  regulations. 

One  of  the  basic  program  aids 
prepared  by  FNS  is  the  "Food  Buying 
Guide  for  Child  Nutrition  Programs," 
Program  Aid  No.  1331  (Food  Buying 
Guide).  It  is  used  extensively  in  several 
areas  related  to  child  nutrition 
programs: 

Food  Service  Personnel — The  Food 
Buying  Guide  provides  information  for 
planning  and  calculating  the  required 
quantities  of  food  to  be  purchased  and 
used  by  school  food  authorities  and 
other  institutions  participating  in  child 
nutrition  programs.  It  is  the  cornerstone 
upon  which  meals  are  planned, 
prepared,  and  analyzed  for  meeting 
food-based  meal  pattern  requirements 
for  each  component  of  a  federally 
reimbursable  meal.  The  Food  Buying 
Guide  defines  the  number  of  servings 
(i.e.,  yield)  per  purchase  unit  for  most 
foods  used  in  these  programs.  These 
yields  are  used  in  recipes  to  ensure  that 
meal  requirements  for  child  nutrition 
programs  are  being  met.  Precise  data  is 
essential.  In  addition,  it  is  an  important 
tool  to  enable  school  food  authorities 
using  a  food-based  menu  plarming 
system  to  comply  with  the  Dietary 
Guidelines  for  Americans  as  required  by 
section  9(f)(1)  of  the  National  School 
Lunch  Act.  42  U.S.C.  1758(f)(1). 

Child  NutriUon  (CN)  Labeling— The 
Food  Buying  Guide  is  also  used  in 
establishing  a  commercial  product's 
contribution  toward  meal  pattern 
requirements  in  the  CN  label  review 
process.  Section  4(d)  of  the  CN  labeling 
regulations  found  in  Appendix  C  to  7 
CFR  parts  210.  220.  225.  and  226  states. 
"Yields  for  determining  the  product's 
contribution  toward  meal  pattern 
requirements  must  be  calculated  using 
the  Food  Buying  Guide  for  Child 
Nutrition  Programs  (Program  Aid 
Number  1331)." 


Therefore,  the  Food  Buying  Guide  is 
a  valuable  tool  for  members  of  the  food 
industry  serving  child  nutrition 
programs.  Another  use  of  the  Food 
Buying  Guide  in  the  CN  labeling 
program  is  in  determining  component 
yields  for  new  products  containing 
foods  not  listed  in  the  Food  Buying 
Guide.  If  ingredients  are  not  contained 
in  the  Food  Buying  Guide,  they  can  be 
compared  to  similar  ingredients  in  the 
Food  Buying  Guide.  If  a  close  match  can 
be  found,  a  yield  can  be  assigned  to  the 
new  product  without  having  to  do 
extensive  studies  on  the  product  to 
determine  a  yield. 

Child  Nutrition  Database — Finally, 
the  Food  Buying  Guide  provides  an 
essential  data  set  in  the  Child  Nutrition 
Database.  This  database  is  required  by  7 
CFR  210.10(i)(4)  of  the  National  School 
Lunch  Program  and  7  CFR  220.8(e)(4)  o 
f  the  School  Breakfast  Program  to  be 
used  in  USDA-approved  software 
pro-ams  for  school  food  authorities 
using  nutrient  standard  menu  planning 
systems.  The  database  has  incorporated 
the  Food  Buying  Guide  so  that  there  is 
on-line  access  to  yield  data,  i.e., 
information  for  ready-to-serve,  ready-to- 
cook,  cooked,  or  otherwise  prepared 
food  that  would  be  obtained  from  a 
specific  market  unit  of  food  as 
purchased.  This  food  yield  data 
provides  the  user  with  information 
necessary  for  the  "Yield  Factor  Method" 
of  nutrient  analysis  of  school  recipes 
and  menu  plans.  This  is  critical  for 
accurate  analysis  and  to  enable  schools 
to  plan  meals  that  comply  with  the 
established  nutrient  standards  for 
school  meals. 

The  last  laboratory  research 
incorporated  into  the  Food  Buying 
Guide  was  completed  in  May,  1980.  The 
Food  Buying  Guide  has  since  received 
minor  revision  in  1984,  and  again  in 
1990  and  1995.  Because  food  technology 
and  processing  have  changed  so 
dramatically  in  the  last  fifteen  years,  it 
is  now  imperative  to  update  the  current 
edition.  USDA  contracted  with  the  U.S. 
Army's  Research,  Development,  and 
Engineering  Center's  Armed  Forces 
Recipe  Team  in  Natick,  Massachusetts 
to  conduct  new  research  on  the  yield  of 
approximately  400  new  foods  for 
inclusion  in  the  Food  Buying  Guide  and 
to  review  the  yield  information  of  200 
foods  currently  found  in  the 
publication.  Yield  information  was 
gathered  for  basic  ingredients  only,  not 
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commerciedly  processed  products  such 
as  chicken  and  beef  patties  or 
combination  items  such  as  lasagna, 
chili,  or  macaroni  and  cheese,  etc. 

Methodology 

The  yield  information  was  gathered 
■   by  using  various  types  of  cooking  and 
processing  equipment.  The  equipment 
and  cooking  procedures  commonly  used 
in  school  food  service  preparation  were 
determined  in  a  study  conducted  by  the 
National  Food  Service  Management 
Institute  in  March  1996:  Issues  Related 
to  Equipment  and  the  Dietary 
Guidelines  for  Americems.  Use  of  this 
study  ensured  that  the  resultant  yields 
would  be  consistent  with  school  food 
service  preparation  methods.  Careful 
documentation  records  were  kept  by  the 
contractor  concerning  the  equipment 
used  and  the  preparation/processing 
methods  employed  in  using  this 
equipment. 

This  laboratory-based  yield  research 
of  institutional  packed  food  was 
conducted  by  the  contractor  using 
specified  quantities  of  product.  Final 
data  includes  net  weight  and  volume, 
drained  solids  weight  and  volume, 
drained  liquids  weight  and  volume,  and 
weight/volume  ratios  for  caiuied  fruits 
and  vegetables.  Data  for  meat/poultry  is 
percent  yields  based  on  the  state  of  die 
materials  (frozen,  thawed,  trimmed, 
cooked,  shced),  with  skin,  gristle,  and 
bone  removed.  Factors  for  fresh  fruits 
and  vegetables  addresses  the  end-stage 
of  the  food  (peeled,  pared,  husked, 
hulled,  cored),  as  well  as  weight/ volume 
ratios  for  diced,  cubed,  sliced,  and 
chopped;  the  size  of  the  cut  will  be 
specified. 

Interested  parties  may  obtain  the 
complete,  detailed  methodology  for  any 
of  the  food  categories  (meat/meat 
alternates,  vegetables  and  fruits,  grains/ 
breads,  milk/dairy  products  and  other 
foods)  upon  written  request  to  FNS  at 
the  address  in  the  ADDRESSES  section  of 
this  notice. 

Review  of  Proposed  Yields 

The  Food  and  Nutrition  Service 
welcomes  input  from  industry  and  other 
interested  members  of  the  public  in  the 
revision  of  the  Food  Buying  Guide. 
Modifications  to  the  Food  Buying  Guide 
could  determine  how  a  company 
markets  thefr  product,  develops  new 
products,  or  it  could  even  cause 
processing  procedures  or  formulations 
to  change.  Because  the  resultant  yield 
data  will  have  implications  for  industry 
in  future  marketing  and  new  product 
development,  FNS  believes  it  is 
imperative  that  interested  persons  from 
appropriate  industries  review  the 
findings.  FNS  has  posted  the  new  yield 


information  on  the  Healthy  School 
Meals  Resource  System's  web  site  at 
http://schoolmeals.nal. usda.gov:8001. 
Interested  parties  should  review  the  web 
site  to  check  for  the  complete  set  of  new 
information.  FNS  encourages  all 
interested  parties,  especially  affected 
industry  representatives,  to  submit 
written  comments  indicating  concerns 
about  the  proposed  yields.  Any 
comments  disagreeing  with  the  yield 
findings  should  include  supporting 
data.  Written  comments  should  be  sent 
to  FNS  at  the  address  in  the 
ADDRESSES  section  of  this  notice  by 
April  15,  1999.  FNS  will  consider  all 
timely  comments  prior  to  publishing  the 
revised  Food  Buying  Guide. 

Yield  Research  on  Specific  Items 

Interested  parties  may  also  submit 
requests  for  yield  research  on  specific 
food  items  by  sending  such  requests,  in 
writing,  to  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Food  Buying  Guide  Revision 

Note  that  the  yield  information  to  be 
published  on  the  web  site  will  not  be 
incorporated  into  the  Child  Nutrition 
Database  nor  may  it  be  relied  upon  for 
CN  Labeling  or  meal  planning  purposes 
until  the  final  Food  Buying  Guide 
revisions  are  made.  The  Food  and 
Nutrition  Service  does  not  expect  to 
finalize  the  yield  data  until  late  spring 
2000.  The  final  Food  Buying  Guide  is 
expected  to  be  printed  and  distributed 
in  late  fall  2000.  It  will  be  distributed  in 
printed  copy  to  all  school  food 
authorities  and  other  institutions 
participating  in  the  child  nutrition 
programs.  Printed  copies  will  be  made 
available  for  sale.  It  will  also  be  made 
available  on  the  Internet. 

Authority:  The  authority  citation  for  7  CFR 
part  210  continues  to  read  as  follows:  42 
U.S.C.  1751-1760,  1779. 

Dated:  December  23,  1999. 
Samuel  Chambers,  Jr. 
Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  00-204  Filed  1-4-00;  8:45  am] 

BHJJNG  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Coeur  d'Alene  River  Ranger  District 
Small  Sales  EiS,  Idaho  Panhandle 
National  Forests,  Kootenai  and 
Shoshone  Counties,  Idaho 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  effects  of  utilizing 
timber  harvest  in  niunerous  small, 
specific  areas  of  the  Coeui  d'Alene  River 
Ranger  District  to  salvage  merchantable 
timber  in  stands  damaged  by  ice  storms, 
insect  infestation  and  disease,  and  to 
reduce  the  level  of  fire  risk  to  the 
National  Forest  and  to  private  lands 
adjacent  to  National  Forest  lands. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  31,  2000. 

ADDRESSES:  Send  written  comments  to 
Coeur  d'Alene  River  Ranger  District, 
2502  East  Sherman  Avenue,  Coeur 
d'Alene,  Idaho,  83814-5899. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Rehnborg  or  Dennis  Adams,  Project 
Team  Leaders,  (208)  769-3000. 

SUPPLEMENTARY  INFORMATION:  The 

stands  being  considered  for  treatment 
are  widely  scattered  across  the  Coeur 
d'Alene  River  Ranger  District  and  are 
declining  due  to  damage  inciured 
during  recent  ice  storms  and  the 
resulting  Douglas-fir  bark  beetle 
infestation.  To  date,  specific  areas  being 
considered  for  treatment  are  located  in 
the  Canfield,  Feman  Creek,  Lancaster 
Creek,  Blue  Creek,  Rantenan  Creek  and 
Thompson  Creek  watersheds  on  the 
west  side  of  the  district;  and  in  the 
Shoshone  Creek,  Falls  Creek,  Beaver 
Creek,  Trail  Creek,  West  Fork  Downey 
Creek,  and  Pony  Gulch  watersheds  on 
the  east  side  of  the  district,  as  well  as 
in  several  right-of-way  areas.  Some  of 
the  stands  adjacent  to  private  ownership 
are  currently  managed  for  thefr  old- 
growth  characteristics.  Adjacent 
landowners  have  expressed  concern 
with  the  increased  fire  risks  associated 
with  the  amoimt  of  dead  or  dying  timber 
in  these  areas.  Several  stands  are  within 
an  inventoried  roadless  area.  Other 
specific  treatment  areas  and  treatment 
methods  will  be  identified  during 
scoping. 

The  proposal  will  include  the 
following  possible  actions:  timber 
harvest,  prescribed  fire,  and  tree 
planting.  Timber  harvest  could  be 
accomplished  through  the  use  of  a 
combination  of  methods,  including: 
horse  logging,  helicopter  yarding, 
skyline  yarding  or  tractor  yarding.  The 
scope  of  this  analysis  is  limited  to 
activities  related  to  the  purpose  and 
need,  and  measures  necessary  to 
mitigate  the  effects  these  activities  may 
have  on  the  envfronment.  The  decision 
will  identify  if,  when,  how  and  where 
the  schedule  activities  to  meet  these 
goals. 
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Comments  rom  the  public  and  other 
agencies  will  )e  used  in  preparation  of 
*>--  J—**  i^Tc  5'jjg  scoping  process  will 


additional  potential 


the  draft  EIS 
be  used  to: 

(1)  Identify 
issues;  , 

(2)  Eliminal  e  minor  issues  or  those 
issues  which  lave  been  covered  by  a 
relevant  previ  ous  environmental 
analysis; 

(3)  Identify  additional  treatment  areas; 

(4)  Identify  additional  alternatives  to 
the  proposed  action; 

(5)  Identify  potential  environmental 
effects  of  the  )roposed  action  and 
alternatives  (i  e.  direct,  indirect  and 
cumulative  effects). 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  usiful  in  the  preparation  of 
the  draft  EIS,|which  is  expected  to  be 
filed  with  thq  Environmental  Protection 
Agency  and  available  for  public  review 
in  March  2000.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environn^ental  Protection  Agency 
publishes  the  notice  of  availability  of 
the  draft  EIS  fn  the  Federal  Register. 

In  addition,  the  public  is  encouraged 
to  visit  with  Forest  Service  officials  at 
any  time  dimng  the  analysis  and  prior 
to  the  decision.  The  Forest  Service  will 
be  seeking  information,  comments,  and 
assistance  from  federal,  state,  and  local 
agencies,  thaCoeur  d'Alene  Tribe,  and 
other  individuals  or  organizations  that 
may  be  interested  in  or  affected  by  the 
proposed  action. 

"rtie  USDAI  Forest  Service  is  the  lead 
agency  for  this  proposal.  District  Ranger 
Susan  Jeheb<  r-Matthews  is  the 
responsible  ( ifficial. 

The  Foresl  Service  believes  it  is 
important  at  the  early  stage  to  give 
reviewers  no  dee  of  several  court  rulings 
related  to  pu  blic  participation  in  the 
environmenl  al  review  process.  First, 
reviewers  of  draft  envirorunental  impact 
statements  n  lUst  structiire  their 
participatioi  in  the  environmental 
review  of  th(  t  proposal  so  that  it  is 
meaningful  i  ind  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Ya  nkee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
envirorunen  ;al  objections  that  could  be 
raised  at  the  draft  enviroimiental  impact 
statement  st  ige  but  that  are  not  raised 
until  after  ci  impletion  of  the  final 
environmen  tal  impact  statement  may  be 
waived  or  d  smissed  by  the  courts. 
Wisconsin  I  leritagffs.  Inc.  v.  Harris,  490 
F.  Supp.  13;  14,  1338  (E.D.  Wis.  1980). 
Because  of  mese  court  rulings,  it  is  very 
important  t  lat  those  interested  in  this 
proposed  a(  tion  participate  by  the  close 


of  the  45-day  comment  period  on  the 
draft  EIS  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conmients  may  also  address  the 
adequacy  of  the  draft  envirorunental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procediu-al  provisions  of  the 
National  Enviroimiental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  December  17,  1999. 
Susan  leheber-Matthews. 
District  Ranger. 
(FR  Doc.  00-195  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  Anterican  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 


summary:  On  December  23, 1999,  the 
Canadian  Cattlemen's  Association  filed 
a  First  Request  for  Panel  Review  with 
the  United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  injury  determination  made 
by  the  International  Trade  Commission, 
respecting  Live  Cattle  from  Canada.  This 
determination  was  published  in  the 
Federal  Register  (64  FR  66,197)  on 
November  24,  1999.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-CDA-99-1904-07  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230.  (202)  482- 
5438. 


SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
coimtry  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  die  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994,  the  Govenunent  of  the  United 
States,  the  Govenmient  of  Canada  and 
the  Govenunent  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
December  23,  1999,  requesting  panel 
review  of  the  final  injury  determination 
described  above. 
The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  January  24.  2000); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rvde  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
February  7.  2000);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  December  29, 1999. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  00-217  Filed  01-04-00;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Requirements  for 
Buckles  on  Child-Restraint  Systems  on 
Various  Children's  Products 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  has  received 
a  petition  (HP-OO-l)  requesting  that  the 
Commission  develop  requirements  for 
buckles  used  on  child-restraint  systems 
on  such  products  as  strollers,  high 
chairs,  changing  stations,  and  shopping 
carts.  The  Commission  solicits  written 
comments  concerning  the  petition. 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  on  the  petition  by 
March  6,  2000. 

ADDRESSES:  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  MD  20814. 
Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  "Petition  HP-00-1, 
Petition  for  Child-Restraint  Systems."  A 
copy  of  the  petition  is  available  for 
inspection  at  the  Commission's  Public 
Reading  Room,  Room  419,  4330  East- 
West  Highway,  Bethesda,  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consiuner  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0800,  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  John  A.  Galbreath 
requesting  that  the  Commission  issue  a 
standard  for  buckles  used  on  child- 
restraint  systems  on  such  products  as 
strollers,  high  chairs,  changing  stations, 
and  shopping  carts.  The  petitioner  relies 
on  his  own  experience,  CPSC's  NEISS 
data,  and  a  recent  research  study  on 
stroller  buckles  to  conclude  that  child- 
restraint  systems  on  various  children's 
products  are  ineffective.  He  states  that 
these  buckles  are  not  sufficiently  child- 
resistant  and  can  be  defeated  by 
children.  The  petitioner  requests  that 
the  Commission  issue  a  standard 
requiring  that  such  buckles  meet  a  test 
for  child-resistance.  The  Commission  is 
docketing  the  correspondence  as  a 
petition  under  provisions  of  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1261-1278. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 


Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland. 

Dated:  December  29,  1999. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[PR  Doc.  00-190  Filed  1-4-00;  8:45  am) 

BILUNG  COOe  6355-01 -P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  Extension  of  Cancer 
Treatment  Clinical  Trials  Demonstration 
Project. 

SUMMARY:  This  notice  is  to  advise 
interested  parties  of  an  extension  of  a 
demonstration  project  in  which  the  DoD 
provides  CHAMPUS  reimbursement  for 
eligible  beneficiaries  who  receive  cancer 
treatment  under  approved  National 
Institutes  of  Health,  National  Cancer 
Institute  (NCI)  clinical  trials. 
Participation  in  these  clinical  trials  will 
improve  access  to  promising  cancer 
prevention  and  therapies  for  CHAMPUS 
eligible  beneficiaries  when  their 
conditions  meet  protocol  eligibility 
criteria.  DoD  financing  of  these 
procedures  will  assist  in  meeting 
clinical  trial  goals  and  arrival  at 
conclusions  regarding  the  safety  and 
efficacy  of  emerging  therapies  in  the 
prevention  and  treatment  of  cancer.  At 
this  time,  there  is  insufficient 
demonstration  data  for  a  full  evaluation 
of  costs  associated  with  eiu-oUment  in 
clinical  trials.  Extending  the 
demonstration  until  the  termination  of 
the  NCI/DoD  Interagency  Agreement 
will  allow  sufficient  time  for  patient 
accrual  to  clinical  trials  and  collection 
of  data,  which  allows  for  comprehensive 
economic  analysis.  This  demonstration 
also  affects  TRICARE,  the  managed 
health  care  program  that  includes 
CHAMPUS.  This  demonstration  project 
is  imder  the  authority  of  10  U.S.C. , 
section  1092,  and  expires  upon  the 
termination  of  the  NCI/DoD  Interagency 
Agreement. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  COL 

Karen  Ferguson,  Office  of  the  Assistant 


Secretary  of  Defense  (Health  Affairs), 
TRICARE  Management  Activity,  (703) 
681-3628. 

A.  Background 

On  January  24,  1996,  the  Department 
provided  notice  in  the  Federal  Register 
(61  FR  1899)  of  an  expansion  of  an 
existing  demonstration  for  breast  cancer 
treatment  clinical  trials  to  include  all 
cancer  treatment  clinical  trials  under 
approved  National  Cancer  Institute 
(NCI)  clinical  trials.  The  demonstration 
purpose  is  to  improve  beneficiary  access 
to  promising  new  therapies,  assist  in 
meeting  the  National  Cancer  Institute's 
clinical  trial  goals,  and  arrival  at 
conclusions  regarding  the  safety  and 
efficacy  of  emerging  Uierapies  in  the 
treatment  of  cancer.  The  January  24, 
1996,  notice  anticipated  the  possibility 
of  extending  the  demonstration. 

The  NCI  trials  program  is  the 
principal  means  by  which  the  oncology 
community  has  developed  clinical 
evidence  for  the  efficacy  of  various 
treatment  approaches  in  cancer 
prevention  and  therapy.  Participating 
institutions  include  NCI's  network  of 
comprehensive  and  clinical  cancer  . 
centers,  university  and  commimity 
hospitals  and  practices,  and  military 
treatment  facilities.  Despite  this 
extensive  network  which  includes  the 
nation's  premier  medical  centers,  cure    • 
rates  for  most  types  of  cancer  remain 
disappointing,  highlighting  the 
significant  effort  still  required  for 
improvement.  The  principoal  means  by 
which  advances  in  therapy  will  be 
realized  is  through  application  of 
research  to  victims  of  cancer.  In  support 
of  NCI's  efforts  to  further  the  science  of 
cancer  prevention  and  treatment,  the 
Department  expended  its  breast  cancer 
demonstration  to  include  all  NCI- 
sponsored  phase  n  and  phase  III  clinical 
trials.  It  further  expanded  the 
Interagency  Agreement  to  cover  cancer 
prevention  clinical  trials  on  Jime  21, 
1999.  This  expanded  demonstration  will 
enhance  current  NCI  efforts  to 
determine  safety  and  efficacy  of 
promising  cancer  prevention  and 
treatment  therapies  by  expanding  the 
patient  population  available  for  entry 
into  clinical  trials  and  stabilizing  the 
referral  base  for  these  clinical  activities. 
While  this  demonstration  provides  an 
exception  to  current  CHAMPUS  benefit 
limitations,  the  Department 
hypothesizes  that  this  increased  access 
to  innovative  cancer  prevention  and 
cancer  treatment  therapies  will  occur  at 
a  cost  comparable  to  that  which  the 
Department  has  experienced  in  paying 
for  conventional  therapies  under  the 
standard  CHAMPUS  program. 
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Dated:  December  29,  1999 
L.M.  Bynum, 
Alternate  OSD  Fefaera/ 
Officer.  Departint  nt 
[FR  Doc.  00-174 
BILLMO  CODE  SOOI-IO-M 
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Register  Liaison 
of  Defense. 
iled  01-04-00;  8:45  am] 


OF  DEFENSE 


Office  of  tlie  Secretary 

i 
Comments  on  0epartment  of  Defense 
Intent  To  Makei  Decisional  Documents 
of  DiscfuM-ge  Rbview  Boards  (DRB)  and 
Correction  Boards  (CB)  Available  In  a 
Searcfiable,  On-Llne  Database,  and  To 
Discontinue  Inflexing  In  Hardcopy 
Form 


agency:  Deputy 
Defense  for 
action:  Notice 


PrGjram 


Under  Secretary  of 
Integration,  DoD. 


SUMMARY:  This  notice  is  published  to 
comply  with  tt  e  Electronic  Freedom  of 
Information  Ac  t  Amendments  of  1996. 
The  Departmei  it  of  Defense  intends  to 

( access  to  decisional 
documents  of  I  )RBs  and  CBs  in  a 
computer  datal  lase,  which  will  be 
searchable  by  |ey  words.  All  decisional 
docimients  issued  after  October  1998 
will  be  available  on  this  searchable  on- 
line database  accessible  via  the  Internet. 
Decisional  doouments  issued  prior  to 
October  1998  will  not  be  included  in  the 
database,  but  Will  continue  to  be 
available  in  microfiche  in  the  DRB/CB 
reading  room.  Hard  copy  indices  to 
these  older  decisional  documents  will 
continue  to  beavailable  as  well. 
However,  the  t)RB/CB  reading  room  will 
no  longer  create  and  make  available  to 
the  public  hard  copy  indices  for 
decisional  doouments  issued  after 
October  1998.  isince  these  docimients 
will  be  availab  le  and  searchable  on-line. 
This  notice  is  o  provide  interested 
parties  with  ti  e  opportunity  to  submit 
written  commi  mts  on  the  proposed 
changes.  Impli  (mentation  of  the 
proposed  chaiiges  will  require 
application  to  the  United  States  District 
Court  for  the  I  listrict  Columbia,  since 
the  changes  w  auld  effect  indexing 
requirements  i  ;ontained  in  a  settlement 
order  issued  ii  i  Urban  Law  Institute  of 
Antioch  CoUe  je.  Inc.  v.  Secretary  of 
Defense.  Civ.  ^o.  76-0530  (D.D.C.) 
(Stipulation  o  Dismissal,  Jan.  31,  1977) 
(Order  and  Settlement  Agreement,  July 
30.  1982). 

DATES:  Commpnts  are  due  no  later  than 
May  4.  2000 

ADDRESSES:  F  jrward  comments  to  the 
Office  of  the  I  Jnder  Secretary  of  Defense 
for  Persoimel  &  Readiness.  Program 
Integration,  Ljgal  Policy,  4000  Defense 


Pentagon,  Washington,  D.C.  20301- 
4000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  Karen  J.  Kinlin,  OUSD  (P&R)  PI-LP, 
4000  Defense  Pentagon,  Room  4C763, 
Washington.  D.C.  20301-4000; 
telephone  (703)  697-3387;  facsimile 
(703)  693-6708. 

SUPPLEMENTARY  INFORMATION:  The 

Electronic  Freedom  of  Information  Act 
Amendments  of  1996.  Pub.  L.  No.  104- 
231, 110  Stat.  3048,  became  effective  on 
October  2. 1996.  These  amendments 
required  agencies  to  use  electronic 
information  technology  to  enhance  the 
availability  of  reading  room  records. 
The  Amendments  embody  a  strong 
preference  that  records  be  made 
available  on-line  whenever  possible.  To 
satisfy  this  requirement,  a  web-site  for 
the  DoD  Electronic  Reading  Room  for 
Corrections  and  Discharge  Review 
Boards  is  being  created  which  will 
contain  all  decisional  documents  of  the 
Military  Departments'  Correction  Boards 
and  Discharge  Review  Boards  after 
October  1998.  The  web  site  will  include 
the  search  engine  DocuShare  that  will 
allow  members  of  the  public  to  search 
decisional  docimients  by  keyword. 
The  current  hard  copy  indexing 
system  will  still  be  available  for 
documents  prior  to  October  1998  which 
will  be  retained  on  microfiche. 
However,  at  the  end  of  this  process, 
when  all  the  boards  have  posted  their 
up-to-date  decisional  documents,  the 
DoD  plans  to  discontinue  using  the 
current  hard  copy  index  system 
prescribed  in  DoD  Directive  1332.28, 
and  instead  will  rely  on  the  web  site's 
search  capability.  The  DocuShare  search 
engine  will  enable  applicants  and/or 
their  representatives  to  find  those  cases 
that  may  be  similar  to  theirs  and  that 
indicate  the  circumstances  under  which 
or  reasons  why  the  DRB  or  the  Secretary 
concerned  granted  or  denied  relief. 

Decisional  documents  issued  prior  to 
October  1998,  and  not  accessible  on  the 
web  site,  would  still  be  available  on 
microfiche  in  the  Armed  Forces 
Discharge  Review/Correction  Board 
Reading  Room  and  would  retain  the  old 
indexing  system. 

Because  the  corrections  boards  also 
use  a  hard  copy  index  system,  DoD 
proposes  that  the  proposal  to  replace  the 
current  indexing  system  with  the 
electronic  search  engine  will  also 
include  decisional  documents  of  the 
Boards  for  Correction  of  Military 
Records.  Microfiche  correction  board 
documents  available  in  the  reading 
room  will  continue  to  be  available  and 
will  continue  to  be  searchable  by  means 
of  existing  hard  copy  indices. 


We  believe  the  changes  outlined 
above  will  significantly  improve  public 
access  to  DRB/CB  decisional 
documents,  as  well  as  the  individual's 
ability  to  search  for  and  identify 
documents  of  interest  to  him  or  her. 

Dated:  December  29, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-175  Filed  01-04-00;  8:45  am] 

BILUNG  CODE  5001 -10-U 


DEPARTIWIENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  6, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
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in  a  timely  manner;  (3)  is  the  estimate 
of  biu-den  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  biu'den  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  30, 1999. 
William  Burrow, 

Leader  Information  Management  Group 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Safe  &  Drug  Free  School  (SDFS) 
Recognition  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  300  Bvuden.  Hoius: 
7,200. 

Abstract:  The  SDFS  Recognition 
Program  was  established  to  recognize 
public  and  private  schools  that  have 
demonstrated  exemplary  practices  in 
creating  safe  and  orderly  learning 
environments.  The  program  focuses  on 
research-based  principles,  collaboration 
with  partners  at  the  Federd,  State,  and 
local  levels,  (both  public  and  private) 
and  effective  diffusion  of  knowledge 
about  what  works  to  prevent  drug  use 
and  violence  among  youth. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 

OCIO IMG Issues@ed.gov  or  should 

be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  (202)  426-9692  or  via 
her  internet  address 

Kathy Axt@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 

deaf  (TDD)  may  call  the  Federal 

Information  Relay  Service  (FIRS)  at  1- 

800-877-8339. 

[FR  Doc.  00-222  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 


Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  6, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tj^je 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  biu'den  acciu-ate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  30, 1999. 
William  Burrow, 

Leader  Information  Management  Group 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Extension. 

Title:  Student  Assistance  General 
Provisions — Subpart  K — Cash 
Management. 

Frequency:  On  Occasion. 


Affected  Public:  NOt-for-profit 
institutions;  Individuals  or  households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  6,576. 
Burden  Hours:  1,218,718. 

Abstract:  These  regulations  comprise  . 
the  existing  provisions  of  the  Student 
Assistance  General  Provisions  guidance 
regarding  cash  management.  Subpart  K 
governs  the  cash  management 
regulations  as  authorized  by  section  487 
of  the  Higher  Education  Act  (HEA),  and 
is  intended  to  clarify  and  consolidate 
cmxent  policies  and  requirements,  and 
make  necessary  changes  in  the 
regulatory  framework  for  the  Secretary 
to  improve  significantly  the  delivery  of 
Title  rv.  HEA  program  funds  to  students 
and  institutions. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regio'nal  Office 
Building  3,  Washington,  DC.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 

OCIO IMG Issues@ed.gov  or  should 

be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-223  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Board  on  Tribal 
Colleges  and  Universities;  Meeting 

AGENCY:  President's  Advisory  Board  on 
Tribal  Colleges  and  Universities. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
first  meeting  of  the  President's  Advisory 
Board  on  Tribal  Colleges  and 
Universities  and  is  intended  to  notify 
the  general  public  of  their  opportimity 
to  attend.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  the 
Board's  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  February  11,  2000,  from 
9  a.m.  to  5  p.m..  and  February  12,  2000, 
from  8:30  a.m.  to  4:00  p.m. 
LOCATION:  The  Yorktown  Room  on 
February  11th,  and  the  Valley  Forge 
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Room  on  Febijiary  12th.  Hyatt  Regency 
on  the  Capitol  Hill,  400  New  Jersey 
Avenue,  NW,  /Vashington,  D.C.  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Billy,  Ececutive  Director, 
President's  Ac  visory  Board  on  Tribal 
Colleges  and  Universities,  U.S. 
Department  o^  Education,  4050  MES, 
330  C  Street, 
20202-7594. 


Dated:  December  29,  1999. 
Robert  D.  Muller. 

Acting  Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education. 

(FR  Doc.  00-182  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4000-01-M 
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DEPARTMENT  OF  ENERGY 

Additional  Public  Hearings  for  Draft 
Environmental  Impact  Statement  for  a 
Geologic  Repository  for  the  Disposal 
of  Spent  Nuclear  Fuel  and  High-Levei 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  NV 

agency:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

action:  Notice  of  additional  public 

hearings. 

SUMMARY:  On  August  13, 1999,  the  U.S. 
Department  of  Energy  (DOE)  published 
a  Notice  of  Availability  (64  FR  44200)  of 
its  Draft  Environmental  Impact 
Statement  (EIS)  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County.  Nevada  {DOE/EIS-0250-D) 
and  announced  a  180-day  public 
comment  period  ending  February  9, 
2000.  Subsequently,  16  public  hearings 
were  announced  on  September  9,  1999 
(64  FR  48996),  and  one  additional 
hearing  was  announced  on  October  12, 
1999  (64  FR  55260).  DOE  is  now 
announcing  three  additional  public 
hearing  locations:  Lincoln,  NE; 
Cleveland,  OH;  and  Chicago,  IL.  To 
schedule  a  time  to  provide  oral 
comments  dining  these  hearings,  please 
call  1-800-967-3477.  Persons  wishing 
to  provide  oral  comments  who  have  not 
registered  in  advance  may  register  at  the 
hearings. 

DATES:  The  three  additional  public 
hearings  will  be  held  from  11:00  a.m. 
until  2:00  p.m.  and  from  6:00  p.m.  until 
9:00  p.m.  on  the  following  dates  at  the 
following  locations:  January  24,  2000,  in 
Lincoln,  NE;  January  28,  2000,  in 
Cleveland,  OH;  and  February  1,  2000,  in 
Chicago,  IL. 

ADDRESSES:  The  three  additional  public 
hearings  will  be  held  at  the  following 
locations: 
Lincoln,  NE,  Ramada  Inn — Airport, 

1101  West  Bond  Street,  Lincoln, 

Nebraska  68521 
Cleveland,  OH,  Holiday  Inn  Lakeside 

City  Center,  1111  Lakeside  Avenue, 

Cleveland,  Ohio  44114 
Chicago,  IL,  Hotel  Intercontinental,  505 

North  Michigan  Avenue,  Chicago, 

Illinois  60611 


FOR  FURTHER  INFORMATION  CONTACT!  Ms. 
Wendy  R.  Dixon,  EIS  Program  Manager, 
M/S  010,  U.S.  Department  of  Energy, 
Office  of  Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  30307, 
North  Las  Vegas,  NV  89036-0307, 
Telephone  1-800-967-3477,  Facsimile 
1-800-967-0739.  Copies  of  the 
dociunent  may  also  be  requested  by 
telephone  (1-800-967-3477)  or  over  the 
Internet  via  the  Yucca  Mountain  Project 
website  at  http://www.ymp.gov,  under 
the  listing  "Environmental  Impact 
Statement." 

Issued  in  Washington,  DC,  December  29, 
1999. 

Ivan  Itkin, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management. 
[FR  Doc.  00-192  Filed  1^1-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[IC99-567-001  FERC-567] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

December  29,  1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  office  of  management  and  budget 

(0MB)  and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Conmiission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  emd  Budget 
(0MB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
September  13. 1999  (64  FR  49473)  and 
has  made  this  notation  in  its  submission 
to  OMB. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  February  4,  2000. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  726  Jackson 


Place,  NW,  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Mr. 
Michael  Miller,  888  First  Street  NE, 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.miller@ferc.  fed.us. 
SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  0MB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
567  "Annual  Reports  of  System  Flow 
Diagrams  and  System  Capacity." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  QMS  No.  1902-0005. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  a  change  to  the  reporting  burden  as 

a  result  of  an  increase  in  the  number  of 
companies  who  submit  reports  to  the 
Commission.  These  are  mandatory 
collection  requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Natiiral  gas  Act  (NGA) 
(Pub.  L.  75-688),  and  Titles  lU,  IV,  and 
V  of  the  Natural  Gas  Policy  Act  (PUb.  L. 
95-621).  The  information  collected 
imder  FERC-567  is  used  by  the 
Commission  to  obtain  accurate  data  on 
pipeline  facilities  and  the  peak  day 
capacity  of  these  facilities.  Specifically, 
FERC-567  data  is  used  in  determining 
the  configuration  and  location  of 
installed  pipeline  facilities;  evaluating 
the  need  for  proposed  facilities  to  serve 
market  expansions;  determining 
pipeline  interconnections  and  receipt 
and  delivery  points;  and  developing  the 
evaluating  alternatives  to  proposed 
facilities  as  a  means  to  mitigate 
environmental  impact  of  new  pipeline 
construction.  FERC-567  also  contains 
valuable  information  that  can  be  used  to 
assist  federal  officials  in  maintaining 
adequate  natural  gas  service  in  times  of 
national  emergency.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
imder  18  CFR  part  260.8  and  284.12. 

Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  91  respondents. 

6.  Estimated  Burden:  12,724  total 
burden  hours,  91  respondents,  1 
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response  aimually,  81.58  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  12,724  hours  *  2,080 
hours  per  year  x  $109,889  per  year  = 
$672,225,  average  cost  per  respondent  = 
$7,387.00. 

Statutory  Authority:  Sections  4,  5,  6,  7,  9, 
10(a)  and  16  of  the  Natural  Gas  Act  (NGA) 
(Pub.  L.  75-688),  and  Title  III.  Sections 
301(a)(1),  3030(a),  304(d)  Title  IV,  Sections 
401  and  402,  and  Title  V,  Section  508  of  the 
Natural  Gas  Policy  Act  (Pub.  L.  95-621). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  00-169  Filed  01-04-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos  ER99-353M)00  and  ER9»- 
4384-000] 

Southern  Company  Services,  Inc.; 
Notice  of  Informal  Settlement 
Conference 

December  29,  1999. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  January  5  and  6,  2000,  at 
10:00  a.m.,  for  the  purpose  of  exploring 
the  possible  settlement  of  the  above- 
referenced  docket.  The  Conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington.  DC 
20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  3895.102(b),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervenor  status  pursuant 
to  the  Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Mollis  J.  Alpert  at  (202)  208- 
0783  or  Theresa  J.  Bums  at  (202)  208- 
2160. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  00-170  Filed  01-04-00;  8:45  am] 

BILUNG  CODE  6717-10-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER00-702-O00.  etal.] 

Sierra  Pacific  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  27,  1999 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sierra  Pacific  Power  Company 

[Docket  No.  EROO-702-OOOl 

Take  notice  that  on  December  20, 
1999,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  an 
amendment  to  the  General  Transfer 
Agreement  with  the  Bonneville  Power 
Administration  filed  with  the 
Commission  on  November  30,  1999. 

Sierra  states  that  an  incorrect  version 
of  Attachment  1  (Exhibit  F)  was 
included  in  the  original  filing.  The 
corrected  Attachment  1  accm^tely 
reflects  the  reduction  in  the  monthly 
facilities  charge  as  described  in  the 
original  filing. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California,  the  Nevada  Bureau  of 
Consumer  Protection  and  Bonneville 
Power  Administration. 

Comment  date:  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  EROO-814-OOOl 

Take  notice  that  on  December  16, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  1  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services.  Allegheny 
Energy  Supply  also  tenders  for  filing 
Notice  of  Succession  to  adopt,  ratify  and 
make  its  own,  in  every  respect,  all 
applicable  rate  schedules  and 
supplements  thereto  previously  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Allegheny  Energy 
Supply  Company,  effective  November 
18,  1999.    ^ 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  19, 
1999  to  Monongahela  Power  Company, 
The  Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power). 
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Copies  of  the 
provided  to  the 
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filing  have  been 
Public  Utihties 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  C  ommission,  the 
Maryland  Publ  c  Service  Commission, 
the  Virginia  Sti  te  Corporation 
Commission,  tl  le  West  Virginia  Public 
Service  Comm:  ssion.  and  all  parties  of 
record. 

Comment  da  le:  January  7.  2000.  in 
accordance  wifc  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ameren  Services,  Co.,  on  behalf  of 
Ameren  Gener  iting  Company,  and 
Marketing  Con  ipany 

[Docket  No.  ER0(l-816-000] 

Take  notice  I  hat  on  December  20. 
1999.  Ameren  services.  Co..  tendered 
for  filing  suppl  Bmental  information  to 
its  December  1  i,  1999,  filing  of  an  order 
of  the  Illinois  Commerce  Commission 
proceeding  Illi  lois  Commerce 
Commission  v.  Central  Illinois  Public 
Service  Company,  ICC  Docket  No.  99- 
0398.  Order  issued  October  12.  1999. 
which  had  bee  i  omitted  inadvertently 
from  its  December  16.  1999  application. 

Ameren  Sen  ices  further  noted  that  its 
correct  corpors  te  name  is  Ameren 
Services  Co.,  not  Ameren  Services.  Inc. 

Comment  dc  te:  January  7.  2000.  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tl  is  notice. 

4.  Western  Ret  ources,  Inc. 

[Docket  No.  ERO  J-844-OOOj 
Take  notice  hat  on  December  17, 

1999.  Western  Resources.  Inc..  tendered 
for  filing  notics  that  effective  January  1. 

2000.  Service  Schedule  T/WSM-10/89 
is  to  be  canceled.  Western  Resources, 
Inc..  also  tendors  for  filing  revisions  to 
the  Contract  b(  stween  WR  and  the  City 
of  Lindsborg.  Kansas  (City).  WR  states 
that  the  filing  makes  revisions  to  the 
rate  schedule  Currently  in  effect 
between  WR  a  nd  the  City. 

WR  requests  an  effective  date  of 
January  1.  2003  for  these  rate  schedule 
changes. 

Notice  has  b  een  served  upon  the  City 
of  Lindborg.  K  ansas  and  the  Kansas 
Corporation  C  jmmission. 

Comment  d  ite:  January  7.  2000.  in 
accordance  w  th  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 

5.  Sierra  Paci  ic  Power  Company 

(Docket  No.  ER(  0-848-000] 

Take  notice 
1999.  Sierra  Picific 
(Sierra)  tende  ed 
Agreements  ($i 
the  following 
Transmission 
Pacific  Resoui  ces 
FERC  Electric 


that  on  December  20. 
Power  Company 

for  filing  Service 
ervice  Agreements)  with 
sntities  for  Point-to-Point 
Service  under  Sierra 

Operating  Companies 
Tariff  Original  Volume 


No.  1.  Open  Access  Transmission  Tariff 
(Tariff): 

For  Non-Firm  Point-to-Point 
Transmission  Service: 

1.  City  of  Seattle.  City  Light  Department 

2.  Deseret  Generation  &  Transmission 
Cooperative — Marketing 

For  Short-Term  Firm  Point-to-Point 
Transmission  Service: 

1.  City  of  Seattle.  City  Light  Department 

2.  Deseret  Generation  &  Transmission 
Cooperative — Marketing 

3.  Public  Service  Company  of  Colorado 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  No.  173  (Attachment  E)  to 
the  Tariff,  which  is  an  updated  list  of  all 
current  subscribers. 

Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  December 
21. 1999  for  Attachment  E.  and  to  allow 
the  Service  Agreements  to  become 
effective  according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  January  7,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-849-OOOl 

Take  notice  that  on  December  20, 
1999.  Puget  Sound  Energy.  Inc.  (PSE).  as 
Transmission  Provider,  tendered  for 
filing  an  executed  Agreement  for  Firm 
Point-To-Point  Transmission  Service,  an 
executed  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  City  of  Seattle.  Seattle  City  Light 
(SCL).  as  Transmission  Customer,  and  a 
letter  countersigned  by  SCL  and  PSE 
regarding  the  Agreements. 

A  copy  of  the  filing  was  served  upon 
SCL. 

Comment  date;  January  7.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROO-851-OOOl 

Take  notice  that  on  December  20, 
1999.  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  revision  to 
its  Transmission  Owner  Tariff  (TO 
Tariff).  The  Revised  TO  Tariff  will  allow 
PG&E  to  recover  costs  billed  to  it  by  the 
California  Independent  System  Operator 
(CAISO)  for  out-of-market  dispatch  calls 
due  to  locational  reliability  needs  or 
transmission  outages  from  its  TO  Tariff 
customers  through  the  Transmission 


Revenue  Balancing  Account  Adjustment 
(TRBAA)  mechanism. 

PG&E  proposes  that  such  revision         ^ 
become  effective  on  the  date  when  the 
CAISO  Tariff  Amendment  No.  23.  filed 
in  Docket  No.  EROO-555-000.  is  made 
effective. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  7.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER0O-852-O00] 

Take  notice  that  on  December  20, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  6  to  add  two  (2) 
new  Customers  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  19, 
1999  to  Enron  Power  Marketing.  Inc. 
and  Southern  Company  Energy 
Marketing  L.P. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Pubhc 
Service  Commission,  and  all  parties  of 
record. 

Comment  date;  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy  Service 
Corporation  on  behalf  of  AUegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-853-000  ] 

Take  notice  that  on  December  20. 
1999.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company.  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  7  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  20. 
1999  to  FirstEnergy  Corp. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Permsylvania 
Public  Utility  Commission,  the 
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Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  EROO-854-000] 

Take  notice  that  on  December  20, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Alle^eny  Energy  Supply),  tendered  for 
filing  Supplement  No.  5  to  add  seven  (7) 
new  Customers  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  18, 
1999  to  Niagara  Mohawk  Energy 
Marketing,  Inc.,  Public  Service  Electric 
and  Gas  Company,  Dynegy  Power 
Marketing,  Inc.,  Koch  Energy  Trading, 
Inc.,  American  Municipal  Power-Ohio, 
Inc.,  Constellation  Power  Soiure,  Inc. 
and  American  Electric  Power  Service 
Corporation. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ameren  Services  Company 

[Docket  No.  EROO-855-OOOl 

Take  notice  that  on  December  20, 
1999,  Ameren  Services  Company  (ASC), 
the  transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Service.  ASC  asserts  that  the  purpose  of 
the  Agreement  is  for  ASC  when  it  takes 
transmission  service  for  itself  in 
accordance  with  FERC  Regulations,  and 
pursuant  to  its  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-004. 

Comment  rfate;  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  CP  Power  Sales  Five,  L.L.C. 

[Docket  No.  EROO-856-000] 

Take  nodce  that  on  December  20, 
1999,  CL  Power  Sales  Five,  L.L.C., 


tendered  for  filing  Notice  of  Succession 
on  behalf  of  CL  Power  Sales  Five,  L.L.C, 
effective  December  1, 1999.  CL  Power 
Sales  Five,  L.L.C,  changed  its  name  to 
CP  Power  Sales  Five,  L.L.C. 

Comment  date;  January  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-857-000] 

Take  notice  that  on  December  20, 
1999,  Cinergy  Services,  Inc.  (Services), 
tendered  for  filing  on  behalf  of  its 
operating  company,  PSI  Energy,  Inc. 
(PSI),  an  Eighth  Amendment,  dated 
December  1,  1999,  to  the  Power 
Coordination  Agreement,  dated  August 
27,  1982,  as  amended,  between  PSI  and 
Indiana  Municipal  Power  Agency 
(IMPA). 

IMPA  and  PSI  have  agreed  to  a  few 
sections  to  the  current  language  being 
used  and  to  transfer  the  Town  of 
Pittsboro,  Indiana  (Pittsboro)  trom  the 
PSI  FERC  Electric  Tariff,  Original 
Volume  No.  1  to  the  Power 
Coordination  Agreement  as  a  member 
IMPA. 

Copies  of  the  filing  were  served  on 
IMPA,  Pittsboro  and  the  Indiana  UtiUty 
Regulatory  Commission. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  EROO-858-000) 

Take  notice  that  on  December  21, 
1999,  San  Diego  Gas  &  Electric  (SDG&E), 
tendered  for  filing  certain  revised 
Transmission  Owner  (TO)  Tariff  sheets 
to  supersede  First  Revised  Sheet  Nos.  67 
and  71  through  77.  SDG&E  requests  an 
effective  date  of  January  1,  2000.  SDG&E 
states  the  instant  filing  is  submitted  to 
revise  the  Reliability  Must-Run  (RMR) 
Revenue  Requirement  and  RMR  Charges 
set  forth  in  its  TO  Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  MidAmerican  Energy  Company 

(Docket  No.  EROO-859-OOOl 

Take  notice  that  on  December  21, 
1999,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Network 
Integration  Transmission  Service 
Agreement  with  Central  Illinois  Light 
Company  (CILCO),  dated  November  23, 
1999,  and  a  Network  Operating 


Agreement  with  CILCO,  dated 
November  23,  1999,  entered  into 
pursuant  to  MidAmerican's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  December  1,  1999  for  the 
Agreements  with  CILCO,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  CILCO,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER00-86(M)00] 

Take  notice  that  on  December  21, 
1999,  San  Diego  Gas  &  Electric 
Company  (SDG&E),  tendered  for  filing  a 
revision  to  its  Transmission  Owner 
Tariff  (TO  Tariff).  The  Revised  TO  Tariff 
will  allow  SDG&E  to  recover  costs  billed 
to  it  by  the  California  Independent 
System  Operator  (ISO)  for  out-of-market 
dispatch  calls  due  to  locational 
reliability  needs  or  transmission  outages 
from  its  TO  Tariff  customers  through  the 
Transmission  Revenue  Balancing 
Accoimt  Adjustment  (TRBAA) 
mechanism. 

SDG&E  proposes  that  such  revision 
become  effective  on  the  date  when  the 
ISO  Tariff  Amendment  No.  23,  filed  in 
Docket  No.  EROO-555-000,  is  made 
effective. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Alms  Consulting,  LLC 

[Docket  No.  EROO-661-000] 

Take  notice  that  on  December  21, 
1999.  Ahias  Consulting,  LLC  (Ahiis), 
tendered  petitions  to  the  Federal  Energy 
Regulatory  Conunission  for  acceptance 
of  Alms  Rate  Schedule  FERC  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Alms  also  requested  waiver  of  the  60- 
day  prior  notice  requirement  to  allow 
Ahus  Rate  Schedule  FERC  No.  1  to 
become  effective  January  15,  2000. 

Alms  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Alms  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Alms  is  a 
Nevada  limited  liability  corporation 
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with  its  princi  pal  place  of  business  in 
Reno,  Nevada  Alms  is  involved  in  a 
wide  range  of  consulting  services  with 
a  special  emphasis  on  utility  businesses 
and  services. 

Comment  dite:  January  10.  2000,  in 
accordance  w  th  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 

18.  Allegheny  Energy  Service 
Corporation  m  behalf  of  Allegheny 
Energy  SupplV  Company,  LLC 

[Docket  No.  ER(  O-862-OOOl 

Take  notice  that  on  December  21. 
1999.  Allegheiy  Energy  Service 
Corporation  o  i  behalf  of  Allegheny 
Energy  Suppl;  r  Company.  LLC 
(Allegheny  Er  ergy  Supply),  tendered  for 
filing  Supplerient  No.  8  to  add  three  (3) 
new  Customei  s  to  the  Market  Rate  Tariff 
under  which  Vllegheny  Energy  Supply 
offers  generat:  on  services. 

Allegheny  1  inergy  Supply  requests  a 
waiver  of  noti  ce  requirements  to  make 
service  availa  )le  as  of  November  22, 
1999  to  Engage  Energy  US,  L.P.,  Statoil 
Energy  Tradii  ig,  Inc.  and  PECO  Energy 
Company. 

Copies  of  ti  e  filing  have  been 
provided  to  tl  le  Public  Utilities 
Commission  ctf  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Pulilic  Service  Commission, 
the  Virginia  S  tate  Corporation 
Commission,  the  West  Virginia  Public 
Service  Comi  lission,  and  all  parties  of 
record. 

Comment  c  ate:  January  10.  2000.  in 
accordance  vt  ith  Standard  Paragraph  E 
at  the  end  of  his  notice. 

19.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

((Docket  No.  ElOO-863-OOOl 

Take  notici  that  on  December  21, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Suppjy  Company.  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  9  to  add  four  (4) 
new  Custom*  rs  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  genera  ion  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  nol  ice  requirements  to  make 
service  available  as  of  November  24, 
1999  to  Cinei  gy  Services.  Inc..  Strategic 
Energy  L.L.C  .  Virginia  Electric  and 
Power  Company,  and  Williams  Energy 
Marketing  &  Trading  Company. 
Copies  of  t  le  filing  have  been 
provided  to  I  he  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utiht  r  Commission,  the 
Maryland  Pu  blic  Service  Commission, 
the  Virginia  state  Corporation 
Commission  the  West  Virginia  Public 


Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  10.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER0&-864-OOOI 

Take  notice  that  on  December  21, 
1999,  the  New  York  Independent 
System  Operator,  bic.  (NYISO), 
tendered  for  filing  62  Service 
Agreements  for  Firm  Point-to-Point 
Transmission  Service,  57  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service,  and  68  Service 
Agreements  for  service  under  the  New 
York  Independent  System  Operator 
Market  Administration  and  Control 
Area  Services  Tariff. 

Except  as  otherwise  noted,  the  NYISO 
requests  an  effective  date  of  November 
18. 1999  and  waiver  of  the 
Conunission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
the  Commission's  Service  List  in  Docket 
Nos.  ER97-1 523-000  et  al..  on  the 
parties  to  the  Service  Agreements  and 
on  the  respective  electric  utility 
regulatory  agencies  in  New  York,  New 
Jersey  and  Pennsylvania. 

Comment  date:  January  10.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Consolidated  Edison  Energy,  Inc. 
and  Northeast  Utilities  Service 
Company 

(Docket  No.  EROO-865-OOOl 

Take  notice  that  on  December  21. 
1999,  Consolidated  Edison  Energy,  Inc. 
(Con  Edison  Energy)  and  Northeast 
Utilities  Service  Company  (NUSCO),  on 
behalf  of  Western  Massachusetts 
Electric  Company  (WMECO),  tendered 
for  filing  a  request  for  limited  waiver  of 
the  code  of  conduct  provisions  which 
require  prior  authorization  by  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission)  pursuant  to 
Section  205  of  the  Federal  Power  Act 
(FPA)  for  market-based  electricity  sales 
transactions  among  affiliates. 

Con  Edison  Energy  and  NUSCO  also 
provisionally  request  waiver  of  any 
prohibition  on  the  sharing  of  certain 
load  information.  The  request  was  filed 
pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207(a)(5).  The 
requested  effective  date  for  the  waivers 
is  January  1,2000. 

Petitioners  state  that  copies  of  this 
filing  have  been  sent  to  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 


Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-866-000] 

Take  notice  that  on  December  21, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  proposed 
amendment  (Amendment  No.  24)  to  the 
ISO  Tariff.  Amendment  No.  24  includes 
proposed  revisions  to  the  ISO  Tariff  to 
implement  the  two-step  long-term  grid 
planning  process  developed  by 
stakeholders  and  the  ISO. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southwest  Power  Pool 

(Docket  No.  EROO-867-OOOl 

Take  notice  that  on  December  21, 
1999,  Southwest  Power  Pool  (SPP), 
tendered  for  filing  6  executed  service 
agreements  with  Ameren  Services, 
Board  of  Municipal  Utilities,  City  Water 
&  Light,  Duke  Energy  Trading  and 
Marketing,  L.L.C,  Merchant  Energy 
Group  of  the  Americas,  Inc.,  and 
Oklahoma  Municipal  Power  Authority 
for  loss  compensation  service  under  the 
SPP  Tariff. 

SPP  requests  an  effective  date  of 
January  1,  2000,  for  each  of  these 
agreements. 

Copies  of  this  filing  were  served  upon 
all  signatories. 

Comment  date:  January  10,  2000,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Southern  Company  Services,  Inc. 

[Docket  No.  EROO-869-OOOl 

Take  notice  that  on  December  21, 
1999,  Southern  Company  Services,  Inc. 
(SCS).  acting  on  behalf  of  Alabama 
Power  Company  (APCo),  tendered  for 
filing  an  Interconnection  Agreement 
(lA)  by  and  between  APCo  and  Mobile 
Energy  LLC.  (Mobile).  The  lA  will 
interconnect  Mobile's  generating  facility 
to  be  located  in  Mobile  Coimty, 
Alabama  to  APCo's  electric  system. 

An  effective  date  of  December  21, 
1999  has  been  requested. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E  , 
at  the  end  of  this  notice. 
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Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  "be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  00-167  Filed  1-4-00;  8:45  am] 

BILUNG  COOE  6n7-01-4» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cotnmisaion 

[Docket  No.  ECOO-33-000,  etal.] 

Wisconsin  Power  &  Light  Company ,  ef 
8/.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  28,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ECOO-33-000] 

Take  notice  that  on  December  21, 
1999,  Wisconsin  Power  &  Light 
Company  tendered  for  filing  a 
supplement  to  its  application  requesting 
authorization  under  Section  203  of  the 
Federal  Power  Act  to  transfer  ownership 
and  operational  control  of  its  FERC- 
jiuisdictional  transmission  facilities  to 
the  Wisconsin  transmission  company. 

Comment  date:  January  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

[Docket  No.  ECOO-^  1-000] 

Take  notice  that  on  December  22, 
1999,  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  an 
application  piusuant  to  Section  203  of 
the  Federal  Power  Act  and  Part  33  of  the 
Commission's  regulations,  18  CFR  Part 


33,  for  an  order  approving  the  transfer 
of  jurisdictional  assets. 

ComEd  states  that  it  has,  by  overnight 
mail,  served  a  copy  of  the  Application  " 
on  the  Illinois  Commerce  Commission 
and  on  other  identified  entities. 

Comment  date;  January  21,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Transalta  Energy,  Inc.;  Transalta 
Energy  Marlceting  (US)  Inc.;  Transalta 
Energy  Marketing  (California)  Inc.; 
Transalta  CentraUa  Generation  LLC; 
Transalta  Investments  LLC;  Transalta 
USA  Inc. 

(Docket  No.  ECOO-42-000] 

Take  notice  that  on  December  22, 
1999,  TransAlta  Energy,  Inc.,  TransAlta 
Energy  Marketing  (US)  Inc.,  TransAlta 
Energy  Marketing  (California)  Inc., 
TransAlta  Centralia  Generation  LLC, 
TransAlta  Investments  LLC  and 
TransAlta  USA  Inc.,  tendered  for  filing 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  (FPA) 
concerning  the  reorganization  of  all  of 
the  subsidiaries  of  TransAlta 
Corporation  in  the  United  States  that 
are,  or  soon  will  be,  subject  to  the 
Commission's  jiuisdiction  imder 
Section  205  of  the  FPA. 

Comment  date;  January  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Jersey  Central  Power  &  Light 
Company;  AmerGen  Energy  Company, 
L.L.C. 

[Docket  No.  ECOO-43-000] 

Take  notice  that  on  December  23, 
1999,  Jersey  Central  Power  &  Light 
Company  (doing  business  as  GPU 
Energy)  and  AmerGen  Energy  Company, 
L.L.C.  (AmerGen),  tendered  for  filing  a 
joint  application  under  Section  203  of 
the  Federal  Power  Act  for  authorization 
for  GPU  Energy  to  sell,  and  AmerGen  to 
purchase,  certain  assets  subject  to  the 
jiuisdiction  of  the  Federal  Energy 
Regulatory  Commission. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Union  Power  Partners,  L.P. 

[Docket  No.  EGOO-56-000] 

Take  notice  that  on  December  21. 
1999,  Union  Power  Partners,  L.P.  (UPP), 
with  its  principal  offices  at  4100  Spring 
Valley  Road,  Suite  1001,  Dallas,  Texas 
75244,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the 
Commission's  Regulations. 


UPP  is  a  Delaware  limited 
partnership,  which  will  construct,  own 
and  operate  a  nominal  2,500  MW 
natiual  gas-fired  generating  facility 
within  the  region  governed  by  the 
Southeastern  Electric  Reliability 
Council  (SERC)  and  sell  electricity  at 
wholesale. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

6.  Archer  Power  Partners,  L.P. 

[Docket  No.  EGO0-57-000) 

Take  notice  that  on  December  21,- 
1999,  Archer  Power  Partners,  L.P. 
(Archer  Power),  with  its  principal 
offices  at  4100  Spring  Valley  Road, 
Suite  1001,  Dallas,  Texas  75244, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended,  and 
Part  365  of  the  Commission's 
Regulations. 

Archer  Power  is  a  Delaware  limited 
partnership,  which  will  construct,  own 
and  operate  a  1000  MW  natural  gas-fired 
generating  facility  within  the  region 
governed  by  the  Electric  ReUability 
Coimcil  of  Texas  (ERCOT)  and  sell 
electricity  at  wholesale. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
5>f  comments  to  those  that  concern  the 
adequacy  or  acciu^cy  of  the  application. 

7.  Midlothian  Energy  Limited 
Partnership 

[Docket  No.EGOO-58-000] 

Take  notice  that  on  December  22, 
1999,  Midlothian  Energy  Limited 
Partnership  (Applicant),  a  Delaware 
limited  partnership,  whose  address  is 
10000  Memorial  Drive,  Suite  500, 
Houston,  Texas  77024,  filed  with  the 
Federal  Energy  Regulatory  Conunission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  intends  to  construct  an 
approximate  1 ,650  MW  natural  gas-fired 
combined  cycle  independent  power 
production  facility  near  Midlothian, 
Texas  (the  Facility).  The  Facility  is 
currently  under  development  and  will 
be  owned  by  Applicant.  Electric  energy 
produced  by  the  Facility  will  be  sold 
initially  by  Applicant  to  TXU  Electric 
Company. 
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Comment  dat^:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thii  i  notice.  The 
Commission  wil  I  limit  its  consideration 
of  comments  to  hose  that  concern  the 
adequacy  or  ace  iracy  of  the  application. 

8.  AmerGen  En(  rgy  Company,  L.L.C. 

[Docket  No.  ELOO-  30-000] 

Take  notice  ti  at  on  December  23, 
1999,  AmerGen  Energy  Company, 
L.L.C.,  tendered  for  filing  an  application 
for  waiver  of  op^  jn  access  transmission 
tariff  requirements  and  OASIS 
requirements  under  Order  Nos.  888  and 
889. 

Comment  datk:  January  24.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Inlependent  System 
Operator  Corporation 

[Docket  No.  ER994-4545-O03 

Take  notice  that  on  December  22, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  changes  to  the  ISO 
Tariff  to  comply  with  the  Commission's 
order  in  California  Independent  System 
Operator  Corp.,|89  FERC  ^  61,299 
(1999).  I 

The  ISO  states  that  this  filing  has  been 
served  upon  all  jparties  in  this 
proceeding.       I 

Comment  dap:  January  11,  2000,  in 
accordance  witl  Standard  Paragraph  E 
at  the  end  of  thi  s  notice. 

10.  Pacific  Gas  ind  Electric  Company 

[Docket  No.  EROoi-871-OOOl 

Take  notice  tiat  on  December  22. 
1999,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  supplement 
to  its  annual  up  date  filing  governing 
Reliability  Mus  Run  (RMR)  services 
provided  by  vaiious  PG&E  power  plants 
to  the  Califomii  i  Independent  System 
Operator  Corporation  (ISO).  PG&E's 
earlier  annual  u  pdate  filing,  which  was 
filed  on  Novem  ler  3.  1999,  was 
approved  by  an  Office  Director's  order 
issued  pursuan  to  delegated  authority 
on  December  6  J 1999. 

PG&E  has  explained  that  its 
supplemental  f  ling  in  this  docket  is 
being  made  in  <  irder  to  update  the 
Contract  ServicB  Limits  for  PG&E's 
hydroelectric  frcilities,  pursuant  to 
Section  4.11(b)  of  the  Must-Run  Service 
Agreements  bel  ween  PG&E  and  the  ISO. 

Copies  of  PG  kE's  supplemental  filing 
have  been  servod  upon  the  ISO.  the 
California  Eled  ricity  Oversight  Board, 
and  the  Califor  lia  Public  Utilities 
Commission,  ajid  all  persons  on  the 
official  service  list  in  these  proceedings. 

Comment  da  e:  January  11,  2000,  in 
accordance  wit  ii  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 


11.  Maine  Electric  Power  Company 

[Docket  No.  EROO-872-OOOl 
.  Take  notice  that  on  December  22, 
1999,  Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  824d.  and  Part  35  of  the  Rules 
and  Regulations  (Regulations),  18  CFR 
Part  35,  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission),  an  executed  Form  of 
Service  Agreement  for  Firm  Point-To- 
Point  Transmission  Service  between 
MEPCO  and  Casco  Bay  Energy  Company 
L.L.C. 

MEPCO  respectfully  requests  that  the 
Commission  (1)  accept  this  Service 
Agreement  for  filing  without 
modification  or  condition;  and  (2)  grant 
waiver  of  any  and  all  requirements, 
including  notice,  in  order  for  the 
Service  Agreement  to  become  effective 
on  April  1.2000. 

Comment  date:  January  11.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  Century  Services,  Inc. 

[Docket  No.  ER0O-873-O00| 

Take  notice  that  on  December  22, 
1999,  New  Century  Services.  Inc..  on 
behalf  of  Cheyenne  Light.  Fuel  and 
Power  Company.  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  WestPlains/UtiliCorp 
United. 

Comment  date:  January  11,  2000,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Energy  West  Resources,  Inc. 

[Docket  No.  EROO-874-OOOl 

Take  notice  that  on  December  22. 
1999.  Energy  West  Resources,  Inc., 
petitioned  the  Commission  for 
acceptance  of  EWR  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

EWR  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  EWR  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  EWR  is  a 
wholly  owned  subsidiary  of  EWI  which 
owns  and  operates  natural  gas  and 
propane  distribution  facilities. 

Comment  date:  January  11.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Central  Illinois  Light  Company 


[Docket  No.  EROO-875-OOOl 

Take  notice  that  on  December  22. 
1999.  Central  Illinois  Light  Company 
(CILCO).  300  Liberty  Street.  Peoria, 
Illinois  61202,  tendered  for  filing  with 
the  Commission  an  Index  of  Customers 
under  its  Market  Rate  Power  Sales  Tariff 
and  two  service  agreements  with  two 
new  customers.  The  Energy  Authority, 
Inc.,  and  TXU  Energy  Trading 
Company. 

CILCO  requested  an  effective  date  of 
December  20. 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Illinois  Light  Company 

[Docket  No.  EROO-876-000] 

Take  notice  that  on  December  22, 
1999,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria. 
Illinois  61202.  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  one  service  agreement  with 
one  new  customer,  The  Energy 
Authority,  Inc. 

CILCO  requested  an  effective  date  of 
December  20,  1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  FirstEnergy  System 

[Docket  No.  EROO-877-OOOj 

Take  notice  that  on  December  22, 
1999,  FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for: 
Allegheny  Energy  Supply  Company. 
LLC.  the  Transmission  Customer. 
Services  are  being  provided  under  the 
FirstEnergy  System  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 
000. 

The  proposed  effective  date  under 
this  Service  Agreement  is  December  10. 
1999  for  the  above  mentioned  Service 
Agreement  in  this  filing.. 

Comment  date:  January  11.  2000.  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consumers  Energy  Company 

[Docket  No.  EROO-878-OOO! 

Take  notice  that  on  December  22, 
1999,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
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executed  service  agreement  for  Network 
Integration  Transmission  Service  with 
the  Municipal  Cooperative  Coordinated 
Pool.  The  agreement  is  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  December  31.  1996  by 
Consumers  and  Detroit  Edison  Company 
(Detroit  Edison)  and  has  an  effective 
date  of  January  1.  2000. 

Copies  of  the  tiling  were  served  upon 
the  Michigan  Public  Service 
Commission,  Detroit  Edison  and  the 
customer  listed  above. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-879-000] 

Take  notice  that  on  December  22, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  an  Interim  Agreement 
between  the  ISO,  Pacific  Gas  and 
Electric  (PG&E),  and  the  Sacramento 
Municipal  Utility  District  (SMUD),  and 
Amendment  No.  1  to  that  Agreement. 
The  Interim  Agreement  establishes  the 
means  by  which  information  concerning 
the  generation  and  load  internal  to 
SMUD's  transmission  system  is 
communicated  to  and  accoimted  for  by 
the  ISO.  Amendment  1  modifies  the 
Interim  Agreement  in  order  to  permit  a 
Generating  Unit  internal  to  SMUD's 
Service  Area  to  participate  in  the  ISO's 
Ancillary  Services  and  Imbalance 
Energy  markets. 

The  ISO  states  that  this  filing  has  been 
served  on  PG&E,  SMUD,  the  California 
Electricity  Oversight  Board,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  FirstEnergy  System 

[Docket  No.  EROO-880-000] 

Take  notice  that  on  December  22, 
1999,  FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for 
Allegheny  Energy  Supply  Company, 
LLC,  the  Transmission  Customer. 
Services  are  being  provided  under  the 
FirstEnergy  System  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 
000. 

The  proposed  effective  date  imder 
this  Service  Agreement  is  December  10, 
1999  for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  PP&L,  Inc. 

[Docket  No.  EROO-881-000] 

Take  notice  that  on  December  22, 
1999,  PP&L,  Inc.  (PP&L),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  an  executed 
Interconnection  Agreement  between 
PP&L  and  Energy  Unlimited,  Inc.  (EUI), 
dated  December  8, 1999,  and  an 
executed  Addendimi  to  the 
Interconnection  Agreement  between 
PP&L  and  EUI,  dated  December  14, 
1999. 

PP&L  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Intercormection  Agreement 
and  the  Addendum  to  become  effective 
as  of  December  23,  1999.  PP&L  states 
that  a  copy  of  this  filing  has  been 
provided  to  EUI  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  Maine  Independent 
System  Administrator,  Inc. 

[Docket  No.  EROO-882-OOOl 

Take  notice  that  on  December  22, 
1999,  Northern  Maine  Independent 
System  Administrator,  Inc.  (Northern 
Maine  ISA),  tendered  for  filing:  (1) 
Amendments  to  Northern  Maine  Market 
Rules  4  and  5;  (2)  Northern  Maine 
Market  Rule  7,  setting  forth  the 
Northern  Maine  ISA's  authority  to 
impose  penalties  and  sanctions  for 
certain  conduct  by  Market  Participants; 
and  (3)  the  Northern  Maine  ISA  Conflict 
of  Interest  Policy  and  Standards  of 
Conduct.  This  filing  is  made  to  fulfill 
commitments  made  by  the  Northern 
Maine  ISA  to  the  Commission  in  its 
August  25,  1999  filing,  which  filing  was 
accepted  by  the  Commission  by  order 
dated  November  15,  1999. 

Northern  Maine  ISA  requests  an 
effective  date  of  March  1,  2000,  to 
coincide  with  the  institution  of  retail 
electric  competition  in  the  State  of 
Maine. 

A  copy  of  this  filing  has  been  served 
on  the  Maine  Public  Utilities 
Commission  and  all  other  parties  that 
were  served  with  the  August  25,  1999, 
filing. 

Comment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Idaho  Power  Company 

[Docket  No.  ER0O-a83-000] 

Take  notice  that  on  December  22, 
1999,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  and  Firm  Point-to- 


Point  Transmission  Service  between 
Idaho  Power  Company  and  PP&L 
Montana,  LLC. 

Comment  date;  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Edison  Company 

[Docket  No.  EROO-884-OOOl 

Take  notice  that  on  December  22, 
1999,  Conmionwealth  Edison  Company, 
(ComEd),  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Service  (Service  Agreement)  and  a 
Network  Operating  Agreement 
(Operating  Agreement)  between  ComEd 
and  Nicor  Energy,  L.L.C.  (Nicor).  This 
agreement  will  govern  ComEd's 
provision  of  network  service  to  serve 
retail  load  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
December  10,  1999,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
Nicor. 

Comment  date;  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Williams  Energy  Marketing  & 
Trading  Company 

[Docket  No.  EROO-885-OOOl 

Take  notice  that  on  December  22, 
1999,  Williams  Energy  Marketing  & 
Trading  Company  (Williams),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  (FPA),  16  U.S.C. 
824d  (1994),  and  Part  35  of  the 
Commission's  Regulations,  18  CFR  35, 
its  Second  Revised  FERC  Electric  Rate 
Schedule  No.  1. 

The  primary  purpose  of  the  filing  is 
to  update  Williams'  existing  FERC 
Electric  Rate  Schedule  No.  1  to  provide 
for  the  resale  of  firm  transmission  rights 
(FTRs)  issued  by  the  California 
Independent  System  Operator 
Corporation  (CAISO)  in  accordance  with 
the  Conmiission's  November  10,  1999 
Order  in  California  Independent  System 
Operator  Corp.,  89  FERC  Tl  61,153 
(1999).  In  addition.  Williams'  Second 
Revised  FERC  Electric  Rate  Schedule 
No.  1  incorporates  the  Commission's 
prescribed  language  providing  for  the 
potential  reassignment  of  transmission 
capacity,  in  accordance  with  the 
Commission's  November  28, 1997  Order 
in  Enron  Power  Marketing,  Inc.,  81 
FERC  H  61,277  (1997).  The  revised  Rate 
Schedule  also  makes  other  minor 
clarifying  changes. 

Williams  requests  waiver  of  the  prior 
notice  requirements  of  Section  35.3  of 
the  Commission's  regulations,  18  CFR 
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35.3,  to  permi 
Electric  Rate 
effective  as  of 

Comment 
accordance 
at  the  end  of  tikis  notice 


its  Second  Revised  FERC 
Schedule  No.  1  to  become 
ebruary  1.  2000. 

January  11.  2000,  in 
Standard  Paragraph  E 


ditte 
with 


Regulatory  Commission,  and  to  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  rfate;  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  New  York 


State  Reliability  Council      28,  Geysers  Power  Company  LLC 


(Docket  No.  ERG  0-886-000] 

Take  notice  Jiat  on  December  22, 
1999,  the  New  York  State  Reliability 
Council  (NYSI  :C),  tendered  for  filing  a 
change  to  the  New  York  State  ReUability 
Council  Agreement  (NYSRC 
Agreement),  wSth  the  purpose  of 
establishing  an  efficient  cost  recovery 
mechanism  fo^  the  NYSRC.  The  NYSRC 
requests  authorization  for  the  New  York 
Independent  System  Operator  (NYISO 
or  ISO)  to  colh  ict  under  the  appropriate 
ISO  Tariff  exp(  inses  incurred  by  the 
NYSRC  in  excess  of  a  reasonable  level 
paid  by  participants  in 


of  annual  dues 
the  NYSRC. 

The  NYSRC 
amendment  be 


proposes  that  the 
made  effective  on 


February  1,  20)0 


A  copy  of  th 
all  persons  on 


s  filing  was  served  upon 
1  the  Commission's  official 
service  list(s)  i  i  Docket  Nos.  ER97- 
1523,  etal,  an  J  the  respective  electric 
utility  regulate  ry  agencies  in  New  York, 
New  Jersey  an(  I  Pennsylvania. 

Comment  dc  te:  January  11,  2000,  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tt  is  notice. 

26.  Fitchburg  (ias  and  Electric  Light 
Company 

(Docket  No.  ERO  )-887-000] 

Take  notice  Ihat  on  December  22, 
1999,  Fitchbui^;  Gas  and  Electric  Light 
Company  (Fitc  iburg),  tendered  for  filing 
an  unexecuted  service  agreement  out-of- 
time  between  I  itchburg  and  Aquilla 
Energy  Market  ng  Corporation  for 
service  under  I'itchburg's  Market-Based 
Power  Sales  Tj  riff.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  September  ;;5,  1997,  in  Docket  No. 
ER97-2463-0C  D. 

Comment  dcte:  January  11,  2000,  in 
accordance  wil  h  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 

27.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ERO  )-888-000l 

Take  notice  hat  on  December  22, 
1999,  Northerr  Indiana  Public  Service 
Company  (Nor  liem  Indiana),  tendered 
for  filing  a  Ser  ice  Agreement  pursuant 
to  its  Power  Sa  les  Tariff  with 
MidAmerican  energy  Company 
(MidAmerican  . 
Northern  Inc  iana  has  requested  an 
date  df  December  30,  1999. 
of  this  filing  have  been  sent  to 
to  the  Indiana  Utility 


effective 
Copies 
MidAmerican 


[Docket  No.  EROO-894-OOOl 

Take  notice  that  on  December  22, 
1999,  Geysers  Power  Company,  LLC 
(Geysers  Power),  tendered  for  filing  its 
updated  Rate  Schedules  for  the 
Calendar  Year  2000  for  Reliability  Must- 
Rim  services  provided  to  the  California 
Independent  System  Operator 
Corporation  (CAISO)  pursuant  to  the 
Geysers  Main  RMR  Agreement  accepted 
by  the  Commission. 

Copies  of  this  filing  have  been  served 
upon  the  CAISO  and  the  CaUfomia 
Public  Utilities  Commission. 

Coniment  date:  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  AmerGen  Energy  Company,  L.L.C 

[Docket  No.  ER99-754-003] 

Take  notice  that  on  December  23, 
1999,  AmerGen  Energy  Company, 
L.L.C,  tendered  for  filing  notification  of 
a  change  in  status  with  regard  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1. 

Comment  date:  January  24,  2000;  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  AmerGen  Energy  Company,  L.L.C. 

[Docket  No.  EROO-898-000) 

Take  notice  that  on  December  23, 
1999,  AmerGen  Energy  Company,  L.L.C. 
(AmerGen),  tendered  for  filing  a  power 
purchase  agreement  between  AmerGen 
and  Jersey  Central  Power  &  Light 
Company. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Jersey  Central  Power  &  Light 
Company 

[Docket  No.  EROO-899-000] 

Take  notice  that  on  December  23, 
1999,  Jersey  Central  Power  &  Light 
Company  (doing  business  as  GPU 
Energy),  tendered  for  filing  an 
interconnection  agreement  between 
GPU  Energy  and  AmerGen  Energy 
Company,  L.L.C,  dated  as  of  October 
15,  1999. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p^ty 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  00-168  Filed  1-4-00;  8:45  am] 

BOXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
Ucense  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

December  29,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  405-050. 

c.  Date  Filed:  December  17, 1999. 

d.  Applicants:  Susquehanna  Power 
Company,  PECO  Energy  Power 
Company,  and  Generation  Company. 

e.  Name  and  Location  of  Project:  The 
Conowingo  Project  is  on  the 
Susquehanna  River  in  Cecil  and  Harford 
Counties,  Maryland  and  Lancaster  and 
York  Counties,  Pennsylvania.  The 
project  does  not  occupy  federal  or  tribal 
lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

g.  Applicant  Contacts:  Ms.  Vilna 
Waldron  Gaston  or  Mr.  H.  Alfred  Ryan, 
PECO  Energy  Company,  2301  Market 
Street,  Philadelphia,  PA  19101,  (215) 
841-5544,  and  Mr.  Brian  J.  McManus, 
Jones,  Day,  Reavis  &  Pogue,  51 
Louisiana  Avenue,  NW,  Washington,  DC 
20001-2113,  (202)  879-5452. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  David 
Snyder  at  (202)  219-2385,  or  e-mail 
address:  david.snyder@ferc.fed.us. 
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i.  Deadline  for  filing  comments  and  or 
inofions;  February  7,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington  DC  20426. 

Please  include  the  project  (P-405- 
050)  on  any  comments  or  motions  filed. 

j.  Description  of  Proposal:  Applicants 
propose  a  transfer  of  the  license  for 
Project  No.  405  from  Susquehanna 
Power  Company  and  PECO  Energy 
Power  Company  to  a  new,  yet  to  be 
incorporated  and  neuned,  affiliated 
generating  company  referenced  in  the 
application  as  Generation  Company. 
Generation  Company  will  be  a  wholly- 
owned  subsidiary  of  Newholdco,  a 
cmrently  existing  subsidiary  of  PECO 
Energy  Company.  Transfer  is  being 
sought  as  part  of  a  corporate 
restructuring  of  PECO  Energy.  The 
application  includes  a  proposed  lease 
amendment  providing  for  PECO  Energy 
to  operate  the  project's  primary 
transmission  lines. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  files,  but 
only  those  who  file  a  motion  to 
intervene  in  accordemce  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  biefore  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 


filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  niunber  of  copies 
^  provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  00-171  Filed  1-4-00;  8:45  am] 


BILLING  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

December  29,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No. :  2966-01 1 . 

c.  Date  ft/ed;  December  14,  1999. 

d.  Applicants:  James  C.  Katsekas,  Zoes 
J.  Dimos,  Clement  Dam  Development, 
Inc.,  and  Clement  Dam  Hydroelectric, 
LLC. 

e.  Name  and  Location  of  Project:  The 
Clement  Dam  is  on  the  Winnepesaukee 
River  in  Belknap  and  Merrimack 
Counties,  New  Hampshire.  The  project 
does  not  occupy  federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  Mr.  Zoes  J. 
Dimos,  27  Pimhco  Ct.,  Bedford  NH 
03110,  (603)  669-7082,  and  Mr.  Dave 
Kerr,  Clement  Dam  Hydroelectric,  LLC 
c/o  Algonquin  Power  Corporation,  2085 
Hurontario  Street,  Suite  210, 
Mississauga,  Ontario,  Canada  L5A  4G1, 
(905) 273-8911. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

i.  Comment  Date:  February  7,  2000. 

j.  Description  of  Transfer:  Transfer  of 
the  license  for  this  project  is  sought  in 


connection  with  the  sale  on  August  6, 
1999,  of  the  project  interests  of  James  C. 
Katsekas,  Zoes  J.  Dimos,  and  Clement 
Dam  Development,  Inc.  to  Clement  Dam 
Hydroelectric,  LLC,  which  is  owned  by 
Algonquin  Power  Fimd  (America),  Inc. 
The  applicants  request  after-the-fact 
Commission  approval  of  the  transfer  of 
the  project  license.  This  notice 
supercedes  the  notice  issued  January  14, 
1999,  for  Project  No.  2966-009. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
apphcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  td:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  QC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
(PR  Doc.  00-172  Filed  1-4-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Soliciting  Comments, 
Motions  To  IntBrvene,  and  Protests 

December  29,  19^9. 

Take  notice  1  hat  the  following 
hydroelectric  a  pplication  has  been  filed 
with  the  Comn  ission  and  is  available 
for  public  insp  action: 

a.  Applicatic  n  Type:  Transfer  of 
License. 

b.  Project  No:  2355-004. 

c.  Date  Fi7erf  December  17,  1999. 

d.  Applicant;:  PECO  Energy  Company 
and  Generatior  Company. 

e.  Name  and  Location  of  Project:  The 
Muddy  Run  Pr  )ject  is  on  the 
Susquehana  River  in  Lancaster  and  York 
Counties,  Pennjsylvania.  The  project 
does  not  occupjy  federal  or  tribal  lands. 

f.  Filed  Pursaant  to:  Federal  Power 
Act,  16  U.S.C.  r91(a}-835(r). 

g.  Applicant  ^Contacts:  Ms.  Vilna 
Waldron  Gatso  i  or  Mr.  H.  Alfred  Ryan, 
PECO  Energy  C  ompany,  2301  Market 
Street,  Philade  phia,  PA  19101,  (215) 
841-4265,  and  Mr.  Brian  J.  McManus, 
Jones  Day,  Rearis  &  Pogue,  51  Louisiana 
Avenue,  NW,  V  /ashington,  DC  20001- 
2113.  (202)  87< -5452. 

h.  FERC  Con  act:  Any  questions  on 
this  notice  sho  ild  be  addressed  to  David 
Snyder  at  (202;  219-2385,  or  e-mail 
address:  david.  5nyder@ferc.fed.us. 

i.  Deadline  ft  >r  filing  comments  and  or 
motions:  Fehnxiry  7,  2000. 

All  dociunen  ts  (original  and  eight 
copies)  should  ae  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Corunission,  888  First 
Street.  NE.  Waj  hington,  DC  20426. 

Please  incluc  e  the  project  number  (P- 
2355-004)  on  any  comments  or  motions 
filed. 

j.  Descriptior  of  Proposal:  Applicants 
propose  a  trans  fer  of  the  license  for 
Project  No.  235  5  from  PECO  Energy 
Company  to  a  i  ew,  yet  to  be 
incorporated  aiid  named,  affiliated 
generating  com  pany  referenced  in  the 
application  as  I  ^neration  Company. 
Generation  Coi  ipany  will  be  a  wholly- 
owned  subsidii  jy  of  Newholdco,  a 
currently  existi  ng  subsidiary  of  PECO 
Energy  Compai  ly.  Transfer  is  being 
sought  as  part  (  f  a  corporate 
restructuring  o  PECO  Energy.  The 
application  inc  udes  a  proposed  lease 
amendment  pr(  »viding  for  PECO  Energy 
to  operate  the  f  reject's  primary 
transmission  li  les. 

k.  Locations  if  the  application:  A 
copy  of  the  app  lication  is  available  for 
inspection  and  reproduction  at  the 


Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  apphcation  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm.  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  before  a  specified  comment 
date  for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representative. 
David  P.  Boergers. 
Secretory. 
[FR  Doc.  00-173  Filed  1^M)0;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6518-9] 

Proposed  Settlement  Agreement; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
From  Facilities  That  Manufacture 
Pharmaceutical  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  as  amended 
(CAA),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  entered  into  by  the  EPA,  the 
Pharmaceutical  Research  and 
Manufacturers  of  America  (PhRMA). 
Dow  Chemical  Company  (Dow),  and  the 
Chemical  Manufacturers  Association 
(CMA).  On  September  21, 1998.  EPA 
issued  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for 
Pharmaceutical  Production  (the  Rule). 
63  FR  50280.  PhRMA  filed  a  petition  for 
review  of  the  Rule.  Pharmaceutical 
Research  and  Manufacturers  of  America 
V.  L^.S.  Environmental  Protection 
Agency,  No.  98-1551  (D.C.  Circuit).  Dow 
and  CMA  joined  the  litigation  as 
interveners.  The  proposed  settlement 
agreement  establishes  a  schedule  by 
which  EPA  will  propose  the  revisions  to 
the  Rule  and  the  preamble  language 
agreed  to  by  the  parties  and  set  out  in 
Attachment  A  to  the  settlement 
agreement,  and  promulgate  final 
revisions. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
conunents  relating  to  the  settlement 
from  persons  not  party  to  the  proposed 
settlement  agreement.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
setdement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  CAA. 

A  copy  of  the  proposed  settlement 
agreement  has  been  filed  with  the  clerk 
of  the  United  States  Court  of  Appeals  for 
the  District  of  Coliunbia  Circuit.  A  copy 
of  the  proposed  settlement  may  be 
obtained  by  calling  Rhonda  Cardwell- 
Ramos,  Air  and  Radiation  Law  Office. 
Office  of  General  Counsel,  EPA  at  202- 
564-5606.  Written  comments  should  be 
sent  to  Karen  H,  Clark,  Water  Law  Office 
{2355A),  401  M  Street,  Washington,  DC 
20460.  and  must  be  submitted  on  or 
before  February  4,  2000. 
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Dated:  December  30,  1999. 
Robert  Dreher, 

.  Acting  General  Counsel. 
[FR  Doc.  00-185  Filed  1-4-00;  8:45  amj 

BILUNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6518-8] 

Local  Government  Advisory 
Committee:  Notice  of  Charter  Renewal 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Charter  for  the 
Environmental  Protection  Agency's 
Local  Government  Advisory  Committee 
(LGAC  )  will  be  renewed  for  an 
additional  two-year  period,  as  a 
necessary  committee  which  is  in  the 
public  interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  App. 
section  9(c).  The  purpose  of  LGAC  is  to 
provide  advice  and  recommendations  to 
the  Administrator  of  EPA  on  ways  to 
improve  its  partnership  with  Local 
Governments  and  provide  more  efficient 
and  effective  environmental  protection. 

It  is  determined  that  LGAC  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law. 

Inquiries  may  be  directed  to  Denise 
Ney,  Designated  Federal  Officer,  LGAC, 
U.S.  EPA,  (mail  code  1306).  401  M 
Street,  SW,  Washington,  DC  20460. 

Dated:  December  14, 1999. 
Diane  E.  Tliompson, 

Associate  Administrator,  Congressional  and 
Intergovernmental  Relations. 
[FR  Doc.  00-187  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6518-1] 

Alaska:  Tentative  Determination  and 
Final  Determination  of  Full  Program 
Adequacy  of  the  State  of  Alasica's 
Municipal  Solid  Waste  Landfill  Permit 
Program 

AGENCY:  Envirorunental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  requires  States  to 
develop  and  implement  permit 


programs  to  ensure  that  municipal  solid 
waste  landfills  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  hazardous  waste  will 
comply  with  the  revised  Federal  landfill 
criteria.  RCRA  also  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
municipal  landfills. 

EPA's  notice  of  Final  Partial  approval 
of  Alaska's  Class  I  and  Class  II 
municipal  landfill  permit  landfill 
program,  and  Tentative  Partial  approval 
of  the  State's  Class  III  landfill  program 
was  published  in  the  Federal  Register 
on  October  19.  1998.  The  public 
comment  period  on  the  Class  III 
component  ended  on  January  26,  1999. 
There  was  no  request  for  a  public 
hearing.  One  letter  of  comment  was 
received.  Today's  document  contains 
EPA's  Tentative  Full  and  Final  Full 
Determination  of  Adequacy  (approval) 
of  Alaska's  miuiicipal  solid  waste 
landfill  permit  program. 

Alaska's  most  recent  solid  waste 
management  regulatory  changes 
(proposed  on  August  1,  1997)  were 
finalized  by  the  state  in  its  October  29, 

1998,  rule  revision  of  18  AAC  60.  The 
changes  that  relate  to  the  municipal 
landfill  program  were:  addition  of 
financial  assurance  requirements  for 
Class  I  and  11  landfills  which  adopt 
EPA's  40  CFR  part  258,  subpart  G 
mimicipal  landfill  criteria  by  reference; 
addition  of  the  notification  requirement 
for  an  owner  or  operator  who  learns  that 
a  municipal  landfill  has  polluted,  or 
may  have  polluted  an  aquifer;  and 
removal  of  the  2010  simset  date 
(upgrade  deadline)  for  Class  III  landfills. 
"The  removal  of  the  sunset  date  was 
implemented  under  the  exemption 
authority  granted  to  Alaska  by  the 
federal  Land  Disposal  Program 
Flexibility  Act  of  1996.  Alaska's 
aimoimced  intent  to  remove  the  sunset 
date  was  discussed  in  EPA's  tentative 
partial  Class  III  approval  in  the  Federal 
Register  notice  of  10/19/98.  The 
Governor's  certification  of  August  6, 

1999,  cites  that  the  State  has  exempted 
Class  III  mimicipal  landfills  from  those 
requirements  of  40  CFR  part  258  that  are 
more  stringent  than  the  requirements 
imposed  on  Class  III  landfills  under  18 
AAC  60,  as  may  be  amended.  The  10/ 
29/98  regulatory  revision  by  Alaska  of 
its  solid  waste  regulations,  and  the 
Governor's  certification,  establishes  full 
adequacy  with  respect  to  EPA's  part  258 
municipal  landfill  criteria. 

On  August  30, 1999,  EPA  received 
Alaska's  request  for  full  program 
approval.  EPA  believes  there  will  be  no 
significant  adverse  comments  on  today's 
notice.  Nevertheless,  a  sixty  day  public 


comment  period  is  included  in  today's 
Tentative  full  approval  by  EPA  of  the 
state  municipal  landfill  program.  If  no 
significant  adverse  comments  are 
received,  the  Final  full  approval  will 
become  effective  on  the  tenth  day  after 
the  end  of  the  comment  period.  (If  there 
are  significant  adverse  comments.  EPA 
will  need  to  respond  to  them  and 
possibly  publish  a  withdrawal  of  full 
approval.)  Today's  notice  contains  both 
the  Tentative  and  Final  actions  to 
streamline  the  approval  process  and  as 
a  convenience  to  the  public. 

With  respect  to  Alaska's  Audit 
Privilege  and  Immunity  Law,  today's 
approval  does  not  reflect  a  position  by 
EPA  regarding  the  state's  authority  to 
administer  any  other  federally 
authorized,  delegated,  or  approved 
environmental  program.  Alaska's 
program  that  is  in  today's  Full 
determination  of  adequacy  is  described 
in  the  Decision  section  of  this 
document. 

Alaska's  application  is  available  for 
public  review  at  EPA's  office  in  Seattle, 
and  at  the  EPA  operations  offices  in 
Juneau  and  Anchorage.  If  desired.  EPA 
will  deliver  a  copy  immediately  (for 
public  viewing)  to  the  Solid  Waste 
office  of  the  Alaska  Department  of 
Environmental  Conservation  in 
Fairbanks — upon  telephone,  fax,  or 
written  request  to  the  Contact  person 
listed  below. 

EFFECTIVE  DATE  AND  COMMENT  PERIOD:  All 
comments  on  today's  tentative 
determination  of  full  program  adequacy, 
must  be  received  in  writing  by  the  office 
of  the  EPA  person  named  in  the 
CONTACTS  section  of  this  notice  on  or 
before  5:00  PM.  Pacific  Time,  on  March 
6,  2000.  Copies  may  be  sent  by  fax  to 
Steven  B.  Sharp,  (206)  553-8509.  on  or 
before  this  date  provided  the  original 
document  is  also  sent  by  regular  mail. 
EPA  is  not  required  to  hold  a  public 
hearing  and  is  not  offering  one  in 
today's  notice.  (In  the  unlikely  event 
that  a  need  for  a  public  hearing  arises, 
EPA  will  make  an  announcement  of 
same  in  a  future  Federal  Register.) 

The  final  determination  of  full 
program  adequacy  of  Alaska's 
municipal  solid  waste  landfill  permit 
program  shall  become  effective  on 
March  15,  2000,  if  there  are  not 
significant  adverse  written  comments  on 
today's  document.  Alternatively,  if  EPA 
receives  sufficient  adverse  conunents,  a 
subsequent  notice  will  be  published  in 
the  Federal  Register  that  either 
withdraws  today's  final  full  approval  or 
affirms  today's  final  full  program 
approval.  If  published,  it  will  discuss 
the  comments  received  and  include 
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EPA's  basis  fof  its  withdrawal  or 
affinnation. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  B.  Sharp,  mail  code  (\VCM-128), 
U.S.  EPA  Regi  m  10,  1200  Sixth  Avenue. 
Seattle,  WA,  9  JlOl:  fax  (206)  553-8509, 
telephone  (20( )  553-6517.  All  public 
comments  mui  tt  in  writing  and  sent  to 
Mr.  Sharp  at  tl  lis  address  by  the  date 
specified  abov  3. 
SUPPLEMENTAR  i  INFORMATION: 

A.  BackgroiuK  I 

On  October  ),  1991,  EPA  promulgated 
revised  Criterii  (40  CFR  part  258)  for 
municipal  soli  \  waste  landfills 
(MSWLFs).  Section  4005(c)(1)(B)  of 
Subtitle  D  of  tl  le  Resoiuce  Conservation 
and  Recovery .,  Vet  (RCRA),  as  amended 
by  the  Hazardcus  and  Solid  Waste 
Amendments  (if  1984  (HSWA),  requires 
States  to  devel  ap  and  implement  permit 
programs  to  en  sure  that  municipai  solid 
waste  landfills  comply  with  the  Federal 
Criteria  under  part  258.  Section 
4005(c)(1)(C)  requires  that  EPA 
determine  the  adequacy  of  State 
municipal  soli^  waste  landfill  permit 

sure  that  facilities 

^e  revised  Federal  Criteria 

58). 
3ved  portions  of  about 
/LF  permit  programs 
3.  1993  Draft 

^fying  the  requirements  a 
State  must  me*t  to  qualify  for  approval. 
(EPA  allows  pi  irtial  approvals  if  the 
state  program  i  argely  meets  EPA's 
requirements,  md  the  provisions  not 
included  are  c  early  identifiable.)  About 
six  additional  itate  programs  have  been 
approved  after  EPA's  proposed  State 
Implementatio|i  Rule  (SIR)  was 
published  in  tl)e  January  26,  1996, 
Federal  Register  (61  FR  2584).  EPA 
promulgated  tl  le  final  version  of  the  SIR 
rule  on  Octobe  r  23,  1998.  (63  FR  57206). 
It  contains  no  ( ilement  which  requires 
revision  of,  or  mother  public  comment 
period  on,  any  of  the  tentative  and  final 
approvals  of  st  ite  programs  that  EPA 
published  prior  to  finalization  of  the  SIR 
rule. 

With  respect  to  Tribes,  EPA  has  been 
and  is  currentl  /  limiting  its  solid  waste 
program  appraisals  to  State  programs.  In 
the  opinion  filfed  on  October  29,  1996, 
(on  the  Campo  Band  of  Mission  Indians 
case)  the  U.S.  ( ^ourt  of  Appeals  for  the 
District  of  Coli  mbia  Circuit  determined 
that  EPA  lacks  authority  under  RCRA  to 
approve  the  so  id  waste  management 
plan  [program  of  an  Indian  Tribe.  The 
Federal  Court  (bserved  that  the  Campo 
Band  could  se<  k  EPA  approval/ruling 
for  a  site-speci  ic  regulation  as  a  way  of 
obtaining  acce  is  to  the  flexibility  that  is 
available  to  ap  jroved  States.  This 


programs  to  er 
comply  with 
(40  CFR  part  2| 
EPA  has  apf 
forty  State  MS| 
based  on  its '. 
Guidance  spec 


opinion  was  discussed  in  EPA's  notice 
(about  Alaska's  solid  waste  program)  in 
the  10/19/98  Federal  Register  and  in  the 
Federal  Register  (63  FR  57206)  of  10/ 
23/98  which  promulgated  EPA's  final 
SIR  rule.  EPA  has  published  a  guidance 
document  (Site-Specific  Flexibility 
Requests,  EPA530-R-97-016)  that 
discusses  the  petition-procedure  for 
Tribes. 

Approved  State  permit  programs 
[partial  or  full  determinations]  provide 
interaction  between  the  State  and  the 
owner/operator  regarding  site-specific 
permit  conditions.  Only  those  owners/ 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  40 
CFR  part  258  to  the  extent  the  State 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  state  program  and 
the  permit  status  of  any  facility,  the 
federal  landfill  criteria  will  apply  to  all 
permitted  and  impermitted  MSWLF 
facilities.  The  applicability  as  to 
Alaska's  Class  ID  landfill  category  and 
the  exemption  authority  in  the  Land 
Disposal  Program  Flexibility  (LDPF)  Act 
of  1996  is  discussed  in  Section  B  of  this 
document. 

EPA  interprets  the  requirements  for 
States  to  develop  "adequate"  programs 
for  permits  or  oUier  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State  must 
have  enforceable  standards  for  new  and 
existing  MSWLFs  that  are  technically 
comparable  to  EPA's  revised  MSWLF 
criteria.  Next,  the  State  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  Section 
7004(h)  of  RCRA.  Finally,  EPA  believes 
that  the  State  must  show  that  it  has 
sufficient  compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

All  municipal  solid  waste  must  be 
disposed  in  a  landfill  which  meets  these 
criteria.  This  includes  ash  from 
municipal  solid  waste  incinerators  that 
is  determined  to  be  non-hazardous.  Any 
portions  of  the  Federal  Criteria  which 
are  not  included  in  an  approved  State 
program  by  the  applicable  effective 
dates  would  apply  direcUy  to  the 
owner/operator  without  any  approved 
State  flexibility,  except  as  to  small 
landfill  criteria  exempted  by  the  State 
(Alaska  only)  under  the  LDPF  Act. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  interpretation 


outlined  above.  EPA  expects  States  to 
meet  all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  State  of  Alaska 

Today's  document  promulgates 
Tentative  Full  approval  and  Final  Full 
approval  by  EPA  for  all  three  classes  of 
Alaska's  municipal  solid  waste  landfill 
permit  program.  Over  the  recent  several 
years  and  earlier,  Alaska  has  developed 
an  extensive  and  practicable  approach 
to  management  and  disposal  of  many 
types  of  non-hazardous  solid  waste 
including  miuiicipal  waste,  and  to 
increased  protection  of  human  health 
and  the  environment.  The  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  completed  a  major 
revision  to  its  solid  waste  management 
rule  on  January  28,  1996.  (It  was 
amended  on  June  28,  1996,  primarily  for 
addition  of  a  new  fee  structure.)  The 
next  revisions  (of  which  only  a  limited 
number  pertained  to  municipal 
landfills)  were  proposed  on  August  1 , 
1997.  They  were  finalized  by  Alaska  on 
October  29,  1998.  This  revision 
included  the  changes  that  EPA 
identified  in  its  notice  (of  October  19, 
1998)  as  being  necessary  for  the  state  to 
obtain  full  approval.  The  elements  that 
relate  to  today's  approvals  of  Alaska's 
municipal  solid  waste  program  are 
discussed  below. 

Region  10  received  Alaska's 
application  for  a  partial  program 
adequacy  determination  on  February  12, 

1996.  The  MSWLF  program  is  a 
component  of  the  Solid  Waste 
Management  Program  of  ADEC  that 
covers  a  wide  range  of  wastes.  EPA 
published  on  November  25,  1996,  in  the 
Federal  Register  (61  FR  60000)  its  first 
tentative  determination  that  most 
portions  (as  noted  in  the  discussions 
therein)  of  the  State's  municipal  solid 
waste  landfill  (MSWLF)  program  would 
ensure  compliance  with  the  revised 
Federal  Criteria.  The  public  comment 
ended  on  January  26,  1997.  In  early 

1997,  during  the  period  that  EPA  was 
reviewing  and  evaluating  th"e  public 
comments,  proposals  were  initiated  by 
the  Alaska  Legislature  for  reductions 
and  changes  to  ADEC's  Solid  Waste 
program.  The  outcome  resulted  in 
significant  differences  from  the  Class  III 
program  described  in  the  application  of 
February  1996.  In  addition,  ADEC 
proposed  diu-ing  this  period  a  removal 
of  the  2010  sunset  date  (upgrade 
deadline)  via  the  new  authority  granted 
to  Alaska  by  the  LDPF  Act.  Also,  the 
State  passed  its  Environmental  Audit 
Privilege  and  Immunity  act  in  August 
1997.  Alaska  provided  clarifying  written 
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information  on  the  above  events,  as 
amendments  to  its  application.  These 
changes  and  EPA's  review  of  them  were 
described  in  EPA's  next  Federal 
Register  notice,  of  October  19,  1998, 
That  notice  contained  the  Agency's  final 
partial  approvfJ  of  Alaska's  Class  I  and 
Class  II  municipal  landfill  program; 
withdrew  the  elements  of  EPA's  prior 
tentative  approval  of  11/25/96  that 
applied  to  the  Class  III  landfill 
component  of  Alaska's  program;  eind 
contained  EPA's  new  tentative  partial 
approval  of  the  State's  Class  III 
municipal  landfill  program.  A  new 
comment  period  was  included  in  EPA's 
10/19/98  notice  on  the  tentative  Class  III 
approval,  which  ended  on  January  26, 
1999.  The  optional  public  hearing  was 
not  held  because  EPA  received  no 
requests  for  it.  One  letter  of  comment 
was  received,  which  is  discussed  in 
Section  C  of  this  document. 

On  August  25, 1999,  the  Department 
of  Environmental  Conservation 
submitted  its  request  for  a  full-program 
approval  by  EPA  as  an  amendment  to  its 
application,  which  included  two 
certifications.  The  Governor's 
Certification,  dated  August  6,  1999, 
certifies  (with  respect  to  the  LDPF  Act 
exemption  authority  )  that  full 
application  of  the  requirements  of  40 
CFR  part  258  to  Class  III  MSWLFs 
would  be  infeasible,  or  would  not  be 
cost  effective,  or  is  otherwise 
inappropriate  because  of  remote 
locations  of  the  units.  The  Attorney 
General's  letter  of  August  25, 1999, 
certifies  that  the  regulations  cited  in  the 
State  of  Alaska's  request  to  EPA  for  final 
full  approval  of  its  solid  waste  program 
have  been  adopted,  and  are  fully 
effective,  and  are  in  the  published 
version  of  the  Alaska  Administrative 
Code.  ' 

Class  I  and  Cla^s  11  Landfills 

Today's  notice  includes  final  full 
determination  of  adequacy  (approval)  of 
the  State's  Class  I  and  Class  11  municipal 
solid  waste  permit  program.  Alaska 
defines  Class  II  municipal  landfills  as 
those  that  receive  less  than  twenty  tons 
per  day  on  an  annual  average  and  meet 
specifications  that  include  the  federal 
section  258.1(f)(1)  arid  or  remote  small- 
landfill  qualifying  criteria.  (Approval  of 
the  Class  III  program  is  discussed 
separately,  below.)  EPA  published  its 
Final  Partial  approval  of  Alaska's  Class 
I  and  Class  II  municipal  landfill 
program  on  October  19,  1998,  (63  FR 
55863).  That  notice  listed  the  two 
additional  regulatory  criteria  needed  for 
the  State  to  obtain  full  EPA  approval. 

One  criterion  was  to  add  financial 
assurance  requirements  for  Class  I  and 
Class  II  landfills  which  meet  one  or 


more  of  the  mechanisms  in  subpart  G  of 
40  CFR  part  258.  The  State  met  this 
requirement  by  addition  of  sub-Section 
18  AAC  60.398  which  states:  "The 
owner  or  operator  of  a  Class  I  or  Class 
II  MSWLF  shall  meet  the  financial 
assurance  requirements  of  40  CFR  part 
258,  subpart  G,  revised  as  of  July  1,1998, 
adopted  by  reference"  in  ADEC's 
amended  regulation  of  October  29,  1998, 
which  became  effective  on  that  date. 
This  sub-section  meets  (and  mirrors)  the 
corresponding  criteria  in  subpart  G  of 
part  258. 

The  second  criterion  was  to  add  a 
requirement  that  the  owner/operator  of 
a  small  landfill  must  notify  the  State 
Director  upon  knowledge  of 
groundwater  contamination  resulting 
from  the  unit.  The  State  met  this 
requirement  by  addition  of  Sub-section 
18  AAC  60.305(f)  which  states:  "the 
owner  or  operator  must  provide  written 
notification  to  the  department  within 
seven  days  after  the  owner  or  operator 
learns  that  a  MSWLF  has  polluted,  or 
may  have  polluted,  an  aquifer"  in  its 
amended  regulation  of  October  29, 1998. 
Alaska's  new  Sub-section  (f)  applies  to 
all  three  of  the  State's  classes  of 
municipal  landfills. 

The  federal  Administrative  Procedm-e 
Act  generally  requires  agencies  to 
provide  prior  notice  and  opportunity  for 
public  comment.  5  U.S.C.  553(b).  The 
Act  allows  exemption  from  this 
requirement  if  the  issuing  agency  finds 
good  cause  that  notice  and  comment  are 
unnecessary.  5  U.S.C.  553(b)(3)(B).  The 
State  included  a  public  comment  period 
as  part  of  its  process  in  making  the  two 
regulatory  amendments  described 
above — as  well  as  on  all  of  ADEC's 
changes  to  18  AAC  60  to  present.  All  of 
EPA's  notices  prior  to  today,  on  Alaska's 
solid  waste  program,  also  have  provided 
for  a  public  comment  period,  with 
provision  for  optional  public  hearings  if 
there  was  sufficient  need.  The  two  new 
portions  for  the  Class  I  and  Class  II 
program  in  today's  determination, 
which  have  not  yet  been  subject  to  a 
federal  comment  period,  mirror  the 
federal  criteria.  Therefore,  EPA  believes 
that  providing  prior  notice  and 
opportunity  for  comment  on  the 
promulgation  of  today's  final  full 
approval  is  unnecessary^  However,  to 
ensure  opportunity  for  public  input,  the 
Agency  is  providing  in  today's  notice  a 
period  for  written  public  comments. 
EPA  is  combining  its  tentative  and  final 
full  approval  actions  into  one  (to'ny's) 
notice  with  the  final  approval  bt,  uming 
effective  on  the  tendi  day  after  the  end 
of  the  comment  period  if  there  are  no 
significant  adverse  comments. 


Conditionally  Exempt  Hazardous  Waste 

In  the  Decision  section  of  EPA's 
Federal  Register  notice  (63  FR  55870)  of 
October  19,  1998,  the  Agency 
promulgated  its  determination  of 
adequacy  of  Alaska's  program  for 
hazardous  waste  disposal  fi'om 
Conditionally  Exempt  Small  Quantity 
Generators  (CESQG)  under  40  CFR  261.5 
(as  in  the  July  1 ,  1998  Code  of  Federal 
Regulations).  Alaska's  criteria  requires 
(per  18  AAC  Section  60.020)  that 
CESQG  wastes  may  be  disposed  of  only 
at  a  facility  that  meets  the  requirements 
for  a  Class  I  or  a  Class  II  municipal  solid 
waste  landfill.  Since  both  classes 
currenUy  meet  or  exceed  the  Part  258 
municipal  landfill  criteria,  Alaska  is 
meeting  EPA's  CESQG  disposal 
standards  under  subpart  B  of  part  257. 
the  non-hazardous  industrial  and 
commercial  wastes  landfill  rule,  and 
Part  258.  Alaska  was  the  first  state  to 
receive  program  approval  as  to  these 
new  EPA  criteria  for  landfiUing  of 
CESQG  wastes. 

Class  HI  Landfills 

Today's  notice  also  includes  final  full 
determination  of  adequacy  (approval)  of 
the  State's  Class  III  mimicipal  solid 
waste  permit  program.  Alaska's 
definition  in  18  AAC  60.300  for  its  Class 
ni  landfills  includes  a  limitation  on  the 
maximmn  amount  waste  received  to  less 
than  five  tons  per  day,  or  under  one  ton 
per  day  of  MSW  ash,  and  also  includes 
other  limiting  criteria.  Based  on  a 
compromise  by  EPA  and  ADEC  in  1993 
and  1994,  Alaska's  regulations  (of 
January  28, 1996,  and  June  28, 1996) 
required  in  18  AAC  Section  60.300(c) 
that  all  Class  III  landfills  must,  by 
October  9,  2010,  upgrade  to  meet  the 
standards  applicable  to  either  a  Class  I 
or  Class  II  MSWLF.  or  close  accordingly 
by  that  date.  Alaska's  October  29,  1998, 
revision  of  its  regulation  removed  this 
2010  simset  (upgrade)  date,  which  in 
effect  placed  its  own  criteria  for  Class  III 
landfills  in  a  permanent  status.  The 
Governor's  certification  of  August  6, 
1999,  cites  that  the  State  has  exempted 
Class  III  municipal  landfills  from  those 
requirements  of  40  CFR  part  258  that  are 
more  stringent  than  the  requirements 
imposed  on  Class  III  landfills  under  18 
AAC  60,  as  may  be  amended.  The 
certification  procedure  and  exemption 
authority  (for  the  state  of  Alaska  ordy) 
in  the  LDPF  Act  of  1996  was  established 
by  ConTess  as  an  amendment  to  the 
Solid  Waste  Disposal  Act  (SWDA). 
Therefore  ihe  10/29/98  revision  by 
Alaska  of  its  solid  v.aste  regulations  and 
the  Goveinur's  certification  establishes 
full  adequacy  with  respect  to  EPA's  Part 
258  municipal  landfill  criteria. 
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Sewage  and  Bic  solids 

In  today's  fini  il  full  approval  of 
Alaska's  Solid  Waste  Program,  EPA  is 
not  proposing  a  iproval  under  the  Clean 
Water  Act  with  respect  to  the  treatment, 
storage,  landspieading.  or  disposal  of 
sewage  solids,  t  iosolids,  sludge,  and 
other  wastes  thi  t  are  addressed  in  EPA's 
regulations  und  Br  40  CFR  part  503  and 
related  parts.  Tie  SIR  process  for  State 
approvals  focus  es  on  the  municipal 
solid  waste  pen  ait  program,  without 
expressing  any  ipinion  on  the  other 
programs  that  a  e  addressed  in  Alaska's 
18  AAC  60  soli(  waste  management 
rule.  With  resp€  ct  to  sewage  and 
biosolids  waste!  i,  the  only  criteria  in 
Alaska's  rule  thit  are  being  approved 
today  are  those  iiat  correspond  to  EPA's 
40  CFR  part  25«  municipal  landfill 
criteria. 

Indian  Country 

In  preparing  i  nd  reviewing  the  Alaska 
application,  AD  iC  and  Region  10  have 
taken  into  consideration  the  needs  and 
status  of  recogn  zed  Indian  Tribes  and 
Alaska  Native  Villages.  Today's  final 
full  approval  of  the  State  of  Alaska's 
solid  waste  pen  lit  program  does  not 
extend  to  "Indiin  Country"  located  in 
Alaska,  as  definsd  in  18  U.S.C.  1151. 
Because  the  exti  mt  of  Indian  Country  is 
not  certain,  the  jxact  boundaries  of 
Indian  Country  pave  not  been  defined. 
Lands  acknowledged  by  the  United 
States  to  be  Indten  Country  include  the 
Annette  Island  Reserve,  and  trust  lands 
in  Klawock,  Kal  e,  and  Angoon  and 
Alaska  Native  a  lotments  still  in 
restricted  status  By  approving  Alaska's 
solid  waste  proj  ram,  EPA  does  not 
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recognized  Indi  m  Tribes  in  Alaska,  nor 
does  it  intend  tc  limit  the  existing  rights 
of  the  State  of  A  laska,  nor  does  it  intend 
to  modify  the  Si  ate's  new  exemption 
authority  with  r  sspect  to  certain  small 
villages  in  Alas|a. 


Land  Disposal  Program  Flexibility  Act  of 
1996 

Sub-section  (5)  of  3(a)  of  the  Land 
Disposal  Program  Flexibility  Act  of  1996 
reads,  verbatim,  as  follows:  "ALASKA 
NATIVE  VILLAGES— Upon  certification 
by  the  Governor  of  the  State  of  Alaska 
that  application  of  the  requirements 
described  in  paragraph  (1)  to  a  solid 
waste  landfill  unit  of  a  Native  village  (as 
defined  in  Section  3  of  the  Alaska 
Native  Claims  Settlement  Act  (16  U.S.C. 
1602))  or  unit  that  is  located  in  or  near 
a  small,  remote  Alaska  village  would  be 
infeasible.  or  would  not  be  cost- 
effective,  or  is  otherwise  inappropriate 
because  of  the  remote  location  of  the 
imit,  the  State  may  exempt  the  unit  from 
some  or  all  of  those  requirements.  This 
paragraph  shall  apply  only  to  solid 
waste  landfill  units  that  dispose  of  less 
than  20  tons  of  municipal  solid  waste 
daily  on  an  annual  average." 

Note:  The  reference  to  "paragraph  (1)"  in 
the  above  text  is  to  paragraph  (1)  of  section 
4010(c}  of  SWDA.  The  exemption  authority 
in  3(a)(5)  of  the  LDPF  Act  is  granted  to 
Alaska  only.  This  act  is  different  than  the 
"Regulatory  Flexibility  Act  of  1996"  that 
addresses  economic  impacts  of  a  wide  range 
of  federal  programs,  and  which  is  referred  to 
near  the  end  of  this  document. 

Small  landfills  which  are  exempted 
by  the  State  of  Alaska,  luider  authority 
of  the  LDPF  Act,  from  some  or  all 
portions  of  the  part  258  criteria  will  not 
be  subject  to  the  citizens  suit  provision 
of  section  7002  of  RCRA  as  to  those 
exemptions.  An  important  corollary  of 
the  requirements  of  EPA's  amendment 
to  40  CFR  261.5  is  that  landfills  which 
the  State  has  exempted  from  some  or  all 
of  the  part  258  MSWLF  criteria  would 
not  be  eligible  to  accept  CESQG 
wastes — based  on  Region  lO's 
interpretation  that  the  meaning  of  the 
text  in  the  July  1,  1996,  Federal  Register 
is  that  the  landfill  must  be  subject  to  the 
entire  part  258. 

On  a  nationwide  basis,  another 
section  of  the  LDPF  Act  reinstates  the 
exemption  on  groimd-water  monitoring 
for  all  facilities  that  receive  an  average 
of  20  tons  per  day  or  less  and  meet  the 
qualifying  criteria  in  the  LDPF  Act  for 
small  arid  or  remote  municipal  solid 
waste  landfills.  The  act  does  not  modify 
the  existing  Part  258  exemption  on  liner 
requirements  for  qualifying  small 
MSWLFs.  The  liner  exemption, 
promulgated  in  October  1991,  is  still  in 
effect. 

Unique  Landfills  and  Special  Criteria 

Two  special  categories  of  landfills  are 
included  in  ADEC's  regulations:  ash 
monofills  that  accept  municipal  solid 
waste  (MSW)  ash  and  permafrost  MSW 


landfills.  EPA  finds  that  Alaska's 
regulatory  flexibility  with  respect  to 
methane  monitoring  and  daily  cover  at 
MSW  ash  monofills  is  in  keeping  with 
the  new  flexibility  that  EPA 
promulgated  (62  FR  51606)  on  October 
2,  1997.  Alaska's  MSW  ash  monofills 
are  handled  under  18  AAC  60  Article  3 
that  sets  ADEC's  standards  for  landfill 
disposal  of  municipal  solid  wastes.  EPA 
believes  that  Alaska's  program  meets 
EPA  standards  for  monofills  that  receive 
only  MSW-ash  provided  that  the  ash  is 
non-hazardous  based  on  RCRA 
requirements. 

"The  Alaska  solid  waste  regulations 
also  include  flexibility  provisions  for 
permafrost  landfills  that  is  different  and 
less  stringent  than  the  federal  part  258 
requirements.  Almost  all  permafrost 
landfills  in  Alaska  are  small  and  receive 
less  than  an  average  of  20  tons  per  day 
of  municipal  solid  waste.  EPA  believes 
use  of  flexibility  that  is  specific  to 
permafrost  landfills  exclusively  is  in 
keeping  with  practicable  capabilify 
considerations  of  RCRA. 

Alaska's  definition  of  surface 
transportation  in  its  October  29,  1998, 
rule  revision  remains  the  same  as  in  the 
January  1996  and  June  1996  editions.  It 
continues  to  include  the  same  status  for 
barges  as  before,  namely  that  they  are 
not  surface  transportation.  The 
definition  says  (verbatim)  that  surface 
transportation  means  "pioneer  roads 
and  community  roads  as  described  in  17 
AAC  05.030,  or  a  rail  system  that 
routinely  handles  freight;  surface 
transportation  does  not  include  barges 
or  any  other  form  of  water  craft."  A 
comment  on  EPA's  earlier  (November 
25,  1996)  tentative  approval  challenged 
the  defining  of  barges  and  water  craft  as 
not  being  forms  surface  transportation. 
As  cited  in  the  earlier  Federal  Registers, 
EPA  believes  the  definition  is  a  State 
decision,  not  one  that  should  be  made 
by  EPA. 

In  the  wetlands  section  of  the  1996 
versions  of  Alaska's  laildfill  rule,  Alaska 
had  a  stabilify  requirement  that  applied 
only  for  "undist\irbed"  native  wetland 
soils  and  deposits  used  to  support  the 
MSW  landfill.  Part  258  applies  this 
stability  requirement  to  all  types,  not 
only  undisturbed,  wetlands  support. 
ADEC  was  achieving  equivalent 
stringency  with  part  258  via  its 
permitting  activities  and  authority. 
Regardless,  this  difference  (versus  part 
258)  was  eliminated  in  ADEC's  10/29/98 
rule  revision. 

Administrative  Elements  and  Criteria 

Part  258.1(f)(3)  requires  that  if  the 
owner/operator  of  a  small,  arid  or 
remote,  landfill  has  knowledge  of 
ground-water  contamination  resulting 
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from  the  unit,  the  owner/operator  must 
notify  the  State  Director.  Alaska's  1996 
versions  of  its  regulation  did  not 
include  the  equivalent  wording  as  to 
this  sub-section.  However,  ADEC 
informed  EPA  that  it  believed  it  was 
achieving  the  equivalent  via  its 
permitting  and  compliance  monitoring 
practices,  and  with  support  from  other 
agencies.  This  was  discussed  in  the 
Agency's  tentative  determinations. 
Implementation  by  Alaska  of  its 
regulatory  change  to  18  AAC  60.300(f) 
that  added  an  equivalent  requirement 
was  made  on  October  29, 1998.  Thus  the 
State  regulation  now  fully  meets  the 
Part  258.(l)(f)(3)  notification  criteria. 

With  respect  to  public  participation, 
Alaska  cites  in  the  narrative  sxunmary  of 
its  application  that  it  has  been  and  is 
ADEC's  policy  to  provide  additional 
public  participation  opportimities  after 
a  permit  is  issued,  including  at  the  time 
of  permit  renewals  and  major 
modifications  or  variances,  particiUarly 
if  public  interest  was  expressed  at  the 
time  of  the  original  permit  or  if  there  is 
any  controversy  surroimding  the  permit. 
The  summary  states  that  Alaska's 
ciurent  version  of  its  18  AAC  15.100(d) 
regulation  does  not  require  public 
notice  or  a  public  hearing  on 
applications  for  renewal  of  a  permit  or 
amendment.  As  a  means  of  formalizing 
ADEC's  existing  and  on-going  practices 
in  this  area,  the  Commissioner  of  ADEC 
issued  a  policy  paper  on  October  9, 
1996,  entitled  "Pohcy  Regarding  Public 
Notice  Requirements  for  Solid  Waste 
Renewals  and  Modifications."  A  copy 
was  placed  in  Alaska's  application,  and 
this  policy  serves  as  a  basis  of  today's 
final  full  program  determination  of 
adequacy. 

Environmental  Audit  Privilege  and 
Immunity  Law 

On  August  9,  1997,  the  State  of  Alaska 
enacted  its  Environmental  Audit 
Privilege  and  Immunity  Law.  EPA  and 
ADEC  worked  together  on  analyzing  this 
law,  solely  with  respect  to  the  solid 
waste  program,  and  to  the  Agency's 
nationwide  policies.  Based  on  the 
information  provided  by  the  State  on 
this  law,  and  the  State's  application  for 
program  approval,  EPA  believes  that 
Alaska  has  the  authority  necessary  to 
administer  a  fully  approved  RCRA 
subtitle  D  permit  program  for  municipal 
solid  waste  landfills.  Today's  full 
approval  does  not  reflect  a  position  by 
the  Agency  regarding  the  state's 
authority  to  administer  any  other 
federally  authorized,  delegated,  or 
approved  environmental  program.  The 
impact  of  the  state's  audit  law  on  the 
requfrements  of  other  federal 
environmental  programs  (many  of 


which  have  more  comprehensive 
requirements  than  Subtitle  D  of  RCRA) 
will  require  a  separate  review  and 
analysis  by  EPA. 

C.  Public  Comments 

EPA  received  one  letter  of  public 
comment,  from  an  individual,  on  EPA's 
tentative  determination  of  partial 
adequacy  for  Alaska's  Class  III  MSWLF 
permit  program,  that  was  published  in 
the  October  19, 1998,  Federal  Register. 
The  commentor  questioned  the  legality 
of  Class  III  as  to  RCRA.  Alaska  informed 
EPA  in  mid  1997  of  its  intent  to 
establish  permanently,  or  until  an 
indefinite  time  in  the  future,  its  Class  HI 
landfill  category  that  contains  criteria 
which  are  less  stringent  than  the  federal 
part  258  municipal  landfill  criteria.  In 
addition,  this  was  set  forth  in  Alaska's 
August  1, 1997,  proposed  18  AAC  60 
rule  revision,  to  remove  the  2010  sunset 
(upgrade)  date.  In  the  past,  as  discussed 
in  the  11/25/96  and  10/19/98  Federal 
Registers,  EPA  clearly  wanted  this 
"sunset  date"  to  be  in  the  State's 
regulation.  The  State's  summary 
dociument  for  the  public,  that 
accompanied  the  August  1997  proposed 
regulatory  changes,  specifically 
highlighted  that  the  State  intended  to 
make  Class  III  a  permanent  category. 

The  SIR  rule,  m  40  CFR  239.4  says 
(verbatim)  that  "the  state  will  ensure 
that  existing  and  new  facilities  are 
permitted  or  otherwise  approved  and  in 
compUance  with  the  relevemt  Subtitle  D 
federal  revised  criteria."  The  exemption 
authority  in  section  3(a)(5)  of  the  LDPF 
act  (as  to  40  CFR  part  258  criteria)  is 
granted  by  Congress  to  the  State  of 
Alaska  only.  The  choice  on  what 
exemptions  are  established  is  assigned 
to  Alaska  and  not  to  EPA.  The 
combination  of  the  certification  made  by 
the  Governor  and  the  removal  by  the 
State  of  the  2010  simset  date 
requirement  from  Alaska's  regulation  is 
in  compliance  with  the  LDPF  Act  and 
therefore  adequate  under  RCRA. 
Consequently,  EPA  is  today  approving 
in  full  the  State's  Class  HI  municipal 
landfill  permit  program. 

Environmental  Justice:  As  the 
commentor  points  out,  EPA  places  high 
importance  on  achieving  envfronmental 
justice,  and  on  implementing  the  related 
provisions  of  Executive  Order  12898. 
However,  the  LDPF  act  does  not 
authorize  EPA  to  become  a  direct 
participant  in  the  decisions,  or  actions, 
that  the  State  of  Alaska  implements 
when  making  exemptions  from  part  258 
under  the  LDPF  act.  With  respect  to 
small  landfills  in  general  throughout  the 
United  States,  EPA  described  in  the 
Federal  Register  (62  FR  40714  of  July 
29, 1997)  its  commitment  to  addressing 


enviroiunental  justice  concerns  for  all 
residents  of  the  nation.  This  description 
was  published  in  conjimction  with 
EPA's  regidatory  revision  (finalized  10/ 
2/97  per  62  FR  51606)  to  allow  the 
Dfrector  of  an  Approved  State  the 
flexibility  to  establish  certain  additional 
alternative  criteria  for  small  MSWLFs 
throughout  the  United  States.  EPA  cites 
therein  that  the  Agency's  goals  are  to 
ensure  that  no  segment  of  the 
population  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities. 

Information  that  also  relates  to  this 
comment  is  that  ADEC  has  pointed  out 
that  it  encourages,  in  numerous 
instances,  certain  activities  and  field 
improvements  at  small  landfills  "as  an 
immediate  step  in  the  right  direction" 
even  though  the  state  regulations  make 
it  necessary  for  ADEC  to  deny,  or  not 
issue,  a  full  permit.  This  practice 
enables  incremental  upgrading  of  village 
landfills  while  taking  into  consideration 
the  practicable  capabilities  that  exist  in 
each  community  or  area. 

D.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  the  State's  solid  waste 
program  for  all  three  of  the  State's 
classes  of  municipal  landfills  meets  all 
of  the  statutory  and  regulatory 
requirements  established  by  RCRA,  and 
SWDA,  including  the  amendments  of 
the  Land  Disposal  Flexibility  (LDPF) 
Act  of  1996.  Accordingly,  Alaska  is 
granted  a  full  program  determination  of 
adequacy,  including  MSW  ash  mono- 
fills  and  permafrost  landfills,  for  its 
mimicipal  solid  waste  landfill  permit 
program  that  are  listed  below.  The 
Subparts  of  40  CFR  part  258  that  are 
included  in  today's  determination  are: 

Part  258  Subpart  A — General, 
including  the  establishment  of  a 
permanent  status  for  the  State's  Class  III 
category  of  municipal  landfills,  which 
has  been  implemented  by  Alaska  under 
the  exemption  authority  granted  by  the 
federal  Land  Disposal  Program 
Flexibility  Act  of  1996. 

Part  258  Subpart  B — Location 
Restrictions; 

Part  258  Subpart  C— Operating 
Criteria; 

Part  258  Subpart  D — Design  Criteria; 

Part  258  Subpart  E— Ground- Water 
Monitoring  and  Corrective  Action; 

Part  258  Subpart  F — Closure  and  Post- 
Closure  Care;  and 

Part  258  Subpart  G — Financial 
Assurance  Criteria. 

The  Agency  has  already  approved  (63 
FR  55870  of  October  19,  1998)  Alaska's 
program  for  landfill  disposal  of 
hazardous  wastes  from  conditionally 
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exempt  small  quantity  generators 
(CESQG}— un  ler  40  CFR  261.5;  part  257 
subpart  B;  an(  part  258.  Alaska's  18 
AAC  60  rule  r  squires  that  CESQG 
wastes  may  b<  disposed  of  only  in  a 
facility  that  msets  the  requirements  for 
the  State's  Cla  ss  I  or  Class  II  municipal 
landfills. 

Section  400  5(a)  of  RCRA  provides  that 
citizens  may  i  se  the  citizens  suit 
provisions  of  i  lection  7002  of  RCRA  to 
enforce  the  Fe  deral  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State,  or  Tribal,  enforcement  program. 
Criteria  of  40  CFR  part  258  from  which 
a  landfill  has  peen  exempted  by  the 
State  of  Alaska,  under  authority  of  the 
LDPF  Act,  are  not  useable  with  respect 
to  the  citizens  suit  provision  of  section 
7002.  As  expli  lined  in  the  preamble  to 
the  final  MSW  LF  criteria,  EPA  expects 
that  any  owne  r  or  operator  complying 
with  provisioi  s  in  a  State  program 
approved  by  E  PA  should  be  considered 
to  be  in  compliance  with  the  relevant 
portions  of  th«  Federal  Criteria.  See  56 
FR  50978,  50995  (October  9,  1991). 


E.  Regulatory 

The  following 
assessments  n 
Statutes,  were 
approval  notide 
Determinations 
(63  FR  55863 
public 
these  element! ; 


:  comme  ats 


Assessments 

executive  Orders,  and 
i  quired  by  Federal 
included  in  the  EPA's 
of  Partial 

in  the  Federal  Register 
of  October  19,  1998.  No 

were  received  on 
of  the  notice. 


Compliance  With  Executive  Order 
12866,  Significant  Annual  Effect  on  the 
Economy 

The  Office  (^  Management  and  Budget 
(OMB)  has  exampted  today's  action 
from  the  requi  rements  of  Section  6  of 
Executive  Ordsr  12866. 


With 


Compliance 
13045.  Children 


Today's  actibn 
Executive  Ord  sr 
not  involve  decisions 
mitigate 
risks. 


is  not  subject  to 
13045  because  it  does 
intended  to 
environmental  health  or  safety 


Compliance  M  ith 
13084,  ConsuHation 
With  Indian  T  ibal 


and 


gula 


Under  Executive 
Consultation 
Indian  Tribal 
not  issue  a  rei 
required  by  statute 
uniquely 
Indian  tribal 
imposes 
costs  on  those 
Federal 
necessary  to 
costs  incurred 


affec  ts 


piy 


Executive  Order 
s  Health  Protection 


Executive  Order 
and  Coordination 
Governments 


Order  13084, 
Coordination  with 
I  iovemments,  EPA  may 
ation  that  is  not 

that  significantly  or 
the  communities  of 
gbvemments,  and  that 
substantial  direct  compliance 
communities,  unless  the 
goven^ent  provides  the  funds 
the  direct  compliance 
by  the  tribal 


governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  today's  action,  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natxire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  .that 
significantly  or  uniquely  affect  their 
commimities."  Today's  action 
implements  requirements  specifically 
set  forth  by  the  Congress  in  sections 
4005(c)(1)(B)  and  (c)(1)(C)  of  Subtitle  D 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended, 
without  the  exercise  of  any  discretion 
by  EPA.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  today's  action. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  nimiber  of  small  entities.  By 
approving  State  municipal  solid  waste 
permitting  programs,  owners  and 
operators  of  municipal  solid  waste 
landfills  who  are  also  small  entities  will 
be  eligible  to  use  the  site-specific 
flexibility  provided  by  part  258  to  the 
extent  the  State  permit  program  allows 
such  flexibility.  However,  since  such 
small  entities  which  own  and/or  operate 
municipal  solid  waste  landfills  are 
already  subject  to  the  requirements  in 
40  CFR  part  258  or  are  exempted  from 
certain  of  these  requirements,  such  as 
the  groundwater  monitoring  and  design 
provisions.  Today's  approval  does  not 
impose  any  additional  burdens  on  small 
entities.  Therefore,  EPA  provides  the 
following  certification  under  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  Pursuant  to 
the  provision  at  5  U.S.C.  605(b).  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities;  rather  this 
approval  creates  flexibility  for  small 
entities  in  complying  with  the  40  CFR 
part  258  requirements.  Today's  action, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 


Submission  to  Congress  and  the  General 
Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
today's  document  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  today's  action  in  the  Federal  Register. 
Today's  action  is  not  a  "major  rule"  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
Public  Law  104—4,  which  was  signed 
into  law  on  March  22,  1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  Act.  EPA  must  identify  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  imiquely  affect 
small  governments,  it  must  develop 
imder  section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

The  Agency  does  not  believe  that 
approval  of  the  State's  program  would 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  and  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year.  This  is 
due  to  the  additional  flexibility  that  the 
State  can  generally  exercise  (which  will 
reduce,  not  increase,  compliance  costs). 
Thus,  today's  document  is  not  subject  to 
the  written  statement  requirements  in 
sections  202  and  205  of  the  Act. 

As  to  section  203  of  the  Act,  the 
approval  of  the  State  program  will  not 
significantly  or  uniquely  affect  small 
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governments  including  Tribal  small 
governments.  As  to  the  applicant,  the 
State  has  received  notice  of  the 
requirements  of  an  approved  program, 
has  had  meaningful  and  timely  input 
into  the  development  of  the  program 
requirements,  and  is  fully  informed  as 
to  compliance  with  the  approved 
program.  Thus,  any  applicable 
requirements  of  section  203  of  the  Act 
have  been  satisfied. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002,  4005  and 
4010(c)  of  the  Solid  Waste  Disposal  Act,  as 
amended;  42  U.S.C.  6912,  6945  and 
6949(a)(c). 

Dated:  December  21, 1999. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 
[FR  Doc.  00-186  Filed  1-4-00;  8:45  am] 

BILLING  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00625A;  FRL-6486-6] 

Pesticides:  Science  Policy  Issues 
Related  to  the  Food  Quality  Protection 
Act;  Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 

period. 

summary:  On  November  10, 1999,  EPA 
issued  a  notice  of  availability  for  the 
draft  science  policy  paper  entitled 
"Guidance  for  Performing  Aggregate 
Exposure  and  Risk  Assessments."  The 
comment  period  would  have  ended 
January  10,  2000.  Due  to  the  holidays, 
EPA  has  decided  to  extend  the  comment 
period  to  February  9,  2000. 
DATES:  Comments,  identified  by  docket 
control  number  QPP-00625,  must  be 
received  by  EPA  oa  or  before  February 
9,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00625  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  : 
Carol  Christensen,  Environmental 
Protection  Agency  (7505C),  1300 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  nimiber:  (703) 
305-6230;  fax  number:  (703)  305-7147; 
e-mail  address: 
christensen.carol@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Examples 
of 

Categories 

NAICS 

potentially 
affected 
entities 

Pesticide 

32532 

Pesticide 

Pro- 

manufac- 

ducers 

turers 
Pesticide 
formula- 
tors 

This  listing  is  not  intended  to  he 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  eiffected. 
The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  affects  certain  entities,  ff  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  the 
draft  science  policy  paper,  and  certain 
other  related  documents  that  might  be 
available  firom  the  Office  of  Pesticide 
Programs'  Home  Page  at  http:// 
www.epa.gov/pesticides/.  On  the  Office 
of  Pesticide  Programs'  Home  Page  select 
"FQPA"  and  then  look  up  the  entry  for 
this  document  imder  "Science 
Policies."  You  can  also  go  directly  to  the 
listings  at  the  EPA  Home  Page  at  http:/ 
/www.epa.gov.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
"Federal  Register-Environmental 
Documents."  You  can  go  directly  to  the 
Federal  Register  listings  http:// 
www.epa.gov/fedrgstr/. 

2.  Fax  on  demand.  You  may  request 
a  faxed  copy  of  the  draft  science  policy 
paper,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527.  Select  item  6043  for  the 
paper  entitled  "Guidance  for  Performing 
Aggregate  Exposure  and  Risk 


Assessments."  You  may  also  follow  the 
automated  menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
proposed  guideline  under  docket 
control  number  OPP-00625.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
conaments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA,  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00625  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Enviromnental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
ArUngton,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
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CBI.  Electronic 
submitted  as 
use  of  special 
of  encryption, 
also  be  accepte  i 
disks  in  Wordp  erfect 
file  fonnat.  All 
form  must  be  i 
control  numbei 
comments  may 
many  Federal 


comments  must  be 
ASCII  file  avoiding  the 

dharacters  and  any  form 

I  Comments  and  data  will 
on  standard  computer 
6.1/8.0  or  ASCn 
comments  in  electronic 

( ientified  by  the  docket 
OPP-00625.  Electronic 
also  be  filed  online  at 

Depository  Libraries. 


D.  How  Should 
to  Submit  to  thi  ? 


/  Handle  CBI  that  I  Want 
Agency? 


Do  not  subm  t  any  information 
electronically  t  lat  you  consider  to  be 
CBI.  You  may  c  laim  information  that 
you  submit  to  I  PA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  tnarked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  tl  at  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  tl:  at  does  not  contain  the 
information  cla  imed  as  CBI  must  be 
submitted  for  ii  iclusion  in  the  public 
version  of  the  o  fficial  record. 
Information  nol  marked  confidential 
will  be  includei  1  in  the  public  version 
of  the  official  n  cord  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  me  person  identified 
under  "FOR  R  RTHER  INFORMATION 
CONTACT." 

n.  What  Action  is  EPA  Taking? 

The  Agency  1  las  issued  the  draft 
science  policy  |  laper  entitled  "Guidance 
for  Performing  Aggregate  Exposure  and 
Risk  Assessmedts"  and  solicited 
comments  on  it  The  backgroimd  on  this 
docinnent  can  I  e  found  in  the  previous 
notice  published  on 
1J999  (64  FR  61343)  (FRL- 
the  holidays,  a  time 
extension  of  on^  month  is  being 
provided  such  I  hat  the  comment  period 
will  now  end  o:  i  February  9,  2000. 


Federal  Regis! 

November  10 
6388-8).  Due  tc 


List  of  Subjects 

Environment^ 
Administrative 
Agricultxiral  co^nmodities 
and  pests. 


protection, 
practice  and  procedure. 
Pesticides 


Prevention.  Pestiiides 
(FR  Doc.  00-74  F 
BILUNG  CODE  6S60-|0-F 


Dated:  Decemb  sr  27,  1999. 
Susan  H.  Waylar  d, 
Deputy  Assistant  Administrator  for 


and  Toxic  Substances. 
led  l^V-00:  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  99-3227] 

Next  Meeting  of  the  Nortti  American 
Numbering  Council 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  On  December  30,  1999,  the 
Commission  released  a  public  notice 
announcing  the  January  18  and  19, 
2000,  meeting  and  agenda  of  the  North 
American  Niunbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals.  445  12th  Street,  S.W.,  Suite 
6A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
December  30,  1999. 

The  North  American  Nimibering 
Coimcil  (NANC)  has  scheduled  a 
meeting  to  be  held  on  Tuesday,  January 
18,  2000,  from  8:30  a.m.  imtil  5:00  p.m., 
and  on  Wednesday,  January  19,  2000, 
from  8:30  a.m.,  until  12  noon.  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission,  Portals 
n,  445  Twelfth  Street,  S.W.,  Room  TW- 
C305,  Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  Participation  on  the 
conference  call  is  limited.  The  public 
may  submit  written  statements  to  the 
NANC,  which  must  be  received  two 
business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
will  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral  statement  must  be 
received  two  business  days  before  the 
meeting.  Requests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  be  sent  to  Jeannie 
Grimes  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 


Proposed  Agenda 

Tuesday,  January  18,  2000 

1.  Approve  November  16-17,  and 
December  22,  1999  meeting  minutes. 

2.  North  American  Nvunbering  Plan 
Administrator  (NANPA)  Report.  Review 
of  1999  COCUS  and  NPA  Exhaust 
Analysis  in  comparison  to  the  4Q99  and 
1999  total  assignments. 

3.  Review  ofthe  Number  Pooling 
Issue  Management  Group  (IMG) 
Reconunendation  for  a  North  American 
Niunbering  Council  (NANC)  North 
American  Numbering  Plan  (NANP) 
Thousand  Block  Pool  Administrator, 
and  NeuStar's  response  to  the 
Requirements  Document. 

4.  North  American  Numbering  Plan 
Administration  Oversight  Working 
Group  Report. 

5.  NimiDering  Resource  Optimization 
(NRO)  Working  Group  Report. 

6.  Industry  Niunbering  Committee 
(INC)  Report. 

7.  Local  Number  Portability  (LNP) 
Working  Group  Report 

Wednesday,  January  19,  2000 

8.  Steering  Group  Report. 

9.  Cost  Recovery  Working  Group 
Report.  North  American  Billing  and 
Collection  (NBANC)  Update. 

10.  Telcordia  Technologies,  Inc., 
tutorial  on  code  activation. 

1 1 .  Other  Business. 

Federal  Communications  Commission. 
Diane  Griffin  Harmon, 

Assistant  Chief,  Network  Services  Division, 
Common  Carrier  Bureau. 

[FR  Doc.  00-150  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3142-EM] 

Texas;  Amendment  No.  1  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Texas 
(FEMA-3142-EM),  dated  September  1, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  December  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
December  10, 1999. 
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(The  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537, 

Community  Disaster  Loans;  83.538,  Cora 

Brown  Fund  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program) 

Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-166  Filed  01-04-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s]  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  201-200063-019. 

Title:  NYSA-ILA  Tonnage 
Assessment  Agreement. 

Parties:  New  York  Shipping 
Association,  Inc.,  International 
Longshoremen's  Association. 

Synopsis:  The  proposed  amendment 
increases  certain  tonnage  assessment 
rates. 

Dated:  December  30, 1999. 

By  order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
IFR  Doc.  00-215  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  piusuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 


Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Non-Vessel-Operating  Conimon  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Optimodal,  Inc.,  One  Rollins  Plaza, 
22dte  Concord  Pike,  Wihnington,  DE 
19803.  Officers:  Greg  C.  Snyder,  Vice 
President  (Qualifying  Individual), 
Gerrard  J.  Trippitelli,  President. 

Globe.Com  Lines,  Inc.,  10990  Roe 
Avenue,  Overland  Park,  KS  66211. 
Officers:  Peter  Brown,  President 
(Qualifying  Individual),  William  F. 
Martin,  Jr.,  Vice  President. 

First  Forward  International  Services, 
Inc.,  d/b/a  First  Forward  Container 
Line,  440  Unit  B  South  Hindry 
Avenue,  Inglewood,  CA  90301. 
Officer:  Nicholas  A.  Schiele,  CEO 
(Qualifying  Individual). 

Stolt-Nielsen  Transportation  Group  Inc., 
15635  Jacintoport  Blvd.,  Houston,  TX 
77015-6534.  Officer:  Michael  W. 
Kramer,  Sen.  Vice  President 
(Qualifying  Individual). 

Pisces  Shipping,  Inc.  d/b/a  Pisces 
Container  Lines,  2428  S.  4th  Avenue, 
North  Riverside,  IL  60546.  Officer: 
Kannan  S.  Iyer,  President  (Qualifying 
Individual). 

Non-Vessel-Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

Sea  Gate  Logistics,  Inc.,  182-11  150th 
Road,  Suite  205,  Jamaica,  NY  11413. 
Officers:  Vi  Hvmg  Vuong,  President 
(Qualifying  Individual),  Renbo  Lee, 
Secretary. 

Touchstone  Shipping  &  Logistics,  Inc., 
d/b/a  JBS  Transport  Line,  17314  S.H. 
249,  Suite  320,  Houston,  TX  77064. 
Officers:  Julia  Gale  Bench,  President 
(Qualifying  Individual),  Rebecca  V. 
Swartz,  Vice  President. 

U.S.  Rim  Inc.  d/b/a  U.S.  Rim  Shipping, 
9420  Telstar  Ave.,  Suite  205,  El 
Monte,  CA  91731.  Officers:  Dorothy 
Sung,  Chief  Financial  Officer 
(Qualifying  Individual),  Hui  Zhu, 
CEO. 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants 

ATE  Logistics,  Inc.,  46  N.  Lively  Blvd., 
Elk  Grove  Village.  IL  60007.  Officers: 
Patricia  Lynch,  Asst.  Vice  President, 
(Qualifying  Individual),  Robert  W. 
Noonan,  President. 


Dated:  December  30, 1999. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  00-216  Filed  1-4-00;  8:45  am) 

BILUNG  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Fact  Finding  investigation  No.  23 — 
Ocean  Common  Carrier  Practices  in 
the  Transpacific  Trades;  Order 
Discontinuing  Proceeding 

On  September  21,  1998,  pursuant  to 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1701  et  seq.  ("Act"),  the  Federal 
Maritime  Commission  ("Commission") 
commenced  this  nonadjudicatory  fact 
finding  proceeding  to  investigate 
allegations  that  ocean  common  carriers 
in  the  eastbound  Transpacific  trades 
were  engaging  in  activities  that  may  be 
in  violation  of  certain  provisions  of  the 
Act.  Commissioner  Delmond  J.H.  Won 
was  appointed  as  Investigative  Officer 
and  was  authorized  to  hold  hearings 
and  to  utilize  compulsory  processes, 
including  subpoenas,  to  obtain  relevant 
testimony  and  documents. 
Commissioner  Won  conducted  an 
expedited  investigation  and  submitted  a 
confidential  Report  and 
Recommendations  ("Report")  to  the 
Commission  on  January  5,  1999. 

A  summary  of  Conmiissioner  Won's 
Report  was  released  to  the  public  on 
March  12,  1999.  Generally,  as  indicated 
by  the  summary,  the  Investigative 
Officer  concluded  that  evidence  cited  in 
the  Report  corroborates  allegations  that 
carriers  in  the  eastbound  Transpacific 
trades,  faced  with  shortages  of  space 
during  the  peak  1998  holiday  shipping 
season,  refused  to  carry  low  rated  cargo 
at  applicable  contract  rates,  targeted  the 
cargo  of  non-vessel-operating  common 
carriers  ("NVOCCs")  for  rate  and  space 
discrimination,  and  imposed  significant 
and  sudden  increases  in  rates  and 
charges.  Among  other  things,  the  Report 
concludes  that  space  was  allocated  in 
many  instances  on  the  basis  of  profit  to 
the  carrier  without  regard  to  existing 
service  contracts;  and  that  bookings 
were  often  rejected  unless  the  shipper 
agreed  to  significantly  increased  rates  or 
charges.  Large,  reliable  contract 
shippers  were  said  generally  to  have 
received  preferential  space  allocations. 

By  order  dated  April  14,  1999,  the 
Commission  determined  to  pursue 
certain  of  the  Report's  findings  through 
further  investigation  and  enforcement 
action  under  sections  8,10  and  11  of  the 
Act,  as  appropriate.  Accordingly,  the 
Commission  instituted  a  show  cause 
proceeding  in  Docket  No.  99-05, 
ANERA  and  Its  Members.  Opting  Out  of 
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Service  Contrs  cts.  That  proceeding  has 
now  been  com  Dieted  with  an  Order 
being  issued  t(  day  which  finds  the  opt 
out  practice  re  lected  in  the  Asia  North 
America  Eastbpund  Rate  Agreement's 
("ANERA")  1998  service  contracts  and 
tariff  publicati  jn  in  violation  of  section 
8  of  the  1984  i  .ct  and  section 
514.17(c)(2)  of  the  Commission's 
regulations,  46  CFR  514.17(c)(2). 

hi  addition,  certain  issues  were 
referred  to  the  Commission's  Bureau  of 
Enforcement  ('  BOE")  for  further 
investigation. '  'o  facilitate  such  further 
investigation.  \  he  Commission 
continued  this  fact  finding  proceeding 
to  assist  in  de\  eloping  additional 
evidence  concerning  the  activities  of 
specified  oceai  common  carriers  diu'ing 
the  period  Julj  1,  1998  to  November  1, 
1998  in  the  eai  tbound  Transpacific 
trades.  The  Co  nmission  directed  that 
the  continued  nvestigation  focus  on 
carrier  activiti(  (s  involving  refusal  to 
provide  vessel  space  or  equipment  to 
shippers  at  ratfs  in  existing  service 
contracts;  dembnding  or  charging  rates 
higher  than  th(  ise  in  applicable  tariffs  or 
service  contrac  ts;  subjecting  any 
particular  NVC  €C  or  NVOCC  traffic 
generally  to  an  unreasonable  refusal  to 
deal,  or  to  undie  or  unreasonable 
prejudice  or  di  sadvantage,  or  unjustly 
discriminatory  rates  or  charges;  and 
transporting  ca  rgo  for,  or  soliciting 
service  contrac  ts  from,  individual 
members  of  sh  ppers'  associations  at 
rates  higher  thi  in  those  found  in  existing 
contracts  of  tho  applicable  associations. 
The  Commission  designated  Vem  W. 
Hill,  Director, '.  JOE,  as  the  Investigative 
Officer  for  the  :ontinued  phase  of  this 
proceeding. 

Among  the  i  latters  the  Commission 
referred  to  BOE  for  further  enforcement 
action  as  apprc  priate  was  the  failiu'e  of 
ANERA  to  file  minutes  of  certain 
important  mee  ings  at  which  issues  of 
importance  to  (his  fact  finding 
investigation  Were  discussed.  On 
September  9,  1 999,  BOE  entered  into  a 
compromise  a^  reement  with  ANERA 
and  its  membe  s  under  which  a  civil 
penalty  of  $55,300  was  collected  for 
failure  to  file  ti  iree  such  minutes  of 
conference  m©  stings,  including  the 
meetings  at  wh  ich  ANERA  discussed 
and  agreed  to  a  dopt  the  opt  out 
procedure  for  <  ervice  contracts. 

On  October    8,  1999,  the  Investigative 
Officer  submiti  ed  a  confidential  Second 
Report  and  Re(  ommendations  to  the 
Commission,  a  summary  of  which  is 
being  released  simultaneously  with  this 
Order.  Among  other  things,  the 
Investigative  C  fficer  recommended  that 
this  fact  findin  \  proceeding  be 
terminated.  He  expressed  confidence 
that  any  furthe  ■  need  for  compulsory 


process  to  support  BOE's  continuing 
investigations  could  be  provided  by 
other  means. 

As  the  report  summary  indicates,  the 
response  of  the  shipping  public  to 
requests  for  cooperation  in  the  ongoing 
investigation  was  generally 
disappointing.  BOE,  in  coordination 
with  the  Investigative  Officer,  sent 
numerous  letters  soliciting  further 
information  from  shippers  and  members 
of  shippers'  associations  which  were 
identified  in  carrier  documents  as 
having  had  problems  obtaining  space,  or 
as  being  pressured  to  pay  higher  rates 
during  last  year's  peak  season.  BOE 
contacts  with  numerous  proprietary 
shippers  and  consignees,  NVOCCs,  and 
shippers'  association  produced  few 
responses  and  little  further  evidence. 
Nevertheless,  the  wealth  of  information 
and  carrier  documents  produced  in  the 
course  of  the  initial  phase  of  this  Fact 
Finding  Investigation  continue  to  be 
examined  for  additional  leads.    - 

Despite  the  failure  of  many  shippers 
and  other  industry  participants  to 
respond  to  the  Investigating  Officers' 
invitations  to  participate  in  the  various 
stages  of  this  proceeding,  the 
Commission  nevertheless  is  convinced 
that  the  effort  as  a  whole  has  had 
salutary  effects.  By  identifying  and 
investigating  carrier  behavior  of  concern 
to  the  nimierous  parties  who 
complained  informally  to  the 
Commission,  the  Fact  Finding  brought 
public  focus  and  attention  to  these 
activities,  the  most  egregious  behavior 
may  have  been  abated  during  the  early 
stages  of  this  proceeding.  In  addition, 
ANERA  and  the  Transpacific 
Westbound  Rate  Agreement  have 
suspended  all  operations  under  their 
agreements,  including  rate-setting 
activities  and  the  use  of  collective 
service  contracts.  The  Commission 
actions  completed  thus  far,  including 
the  civil  penalty  settlement  and  the 
decision  in  Docket  No.  99-05,  have 
addressed  some  of  the  concerns  that 
activities  engaged  in  dining  the  1998 
peak  shipping  season  contravened 
carrier  duties  under  the  Shipping  Act  of 
1984  and  may  be  expected  to  deter 
similar  future  activities.  The  suspension 
of  ANERA  as  well  as  changes  in  service 
contract  practices  already  occurring  as  a 
result  of  the  Ocean  Shipping  Reform  Act 
of  1998  also  render  it  unlikely  that 
similar  abuses  will  recur. 

The  Commission  has  determined  to 
adopt  the  Investigative  Officer's 
recommendations.  BOE  will  continue  to 
pursue  the  possibility  of  enforcement 
action  against  certain  ocean  common 
carriers  which  have  been  identified  by 
their  own  documents,  as  well  as  by  a 
limited  number  of  shippers,  as  refusing 


space  or  service  or  demanding  rates 
higher  than  those  set  forth  in  existing 
service  contracts.  If  compulsory  process 
becomes  necessary  to  support  such 
further  investigations,  it  can  be 
provided  by  section  15  orders  or  in  the 
context  of  a  formal  adjudicatory 
proceeding. 

Therefore,  it  is  Ordered,  That  the 
Investigative  Officer's  Second  Report 
and  Recommendations  is  accepted  by 
the  Commission; 

It  is  Further  Ordered,  That  the  record 
developed  in  this  proceeding  shall 
continue  to  be  available  to  the 
Commission's  Bureau  of  Enforcement. 
To  the  extent  that  documents  and 
information  comprising  this  record  were 
obtained  under  assurances  of 
confidentiality,  such  documents  and 
information  will  continue  to  be  held 
confidential  unless  and  until  their  use 
becomes  necessary  in  an  adjudicatory 
proceeding  or  other  Commission  action. 
BOE  shall  obtain  authority  from  the 
Commission  before  utilizing  any  such 
document  or  information  in  a  public 
proceeding  or  in  any  other  manner 
which  would  disclose  such  documents 
or  information  to  persons  other  than  the 
person  who  produced  it  or  Commission 
employees. 

It  Is  Further  Ordered,  That  this  non- 
adjudicatory  investigation  into  practices 
of  ocean  common  carriers  in  the 
Transpacific  trades  is  discontinued;  and 

It  Is  Further  Ordered,  That  notice  of 
this  Order  be  published  in  the  Federal 
Register. 

By  the  Commission.* 
Ronald  D.  Murphy, 

Assistant  Secretary. 

Concurring  Statement  of  Commissioner 
Delmond  J.H.  Won 

While  I  agree  generally  that  the 
Commission's  efforts  in  this  proceeding 
has  had  some  salutary  effects,  I  do  not 
share  the  same  degree  of  confidence  that 
my  colleagues  feel  that  our  actions  and 
changes  wrought  by  OSRA  will  deter 
similar  abuses  from  recurring. 

I  had  earlier  expressed  publicly  my 
preference  for  the  Commission  to  have 
initiated  enforcement  action  against  the 
carriers  in  their  collective  capacity 
rather  than  against  individual  lines 
only.  This  preference  was  based  on 
indications  that  much  of  the  behavior 
identified  in  the  investigation — such  as 
refusals  to  provide  space  under  existing 
service  contracts  and  discriminatory 
behavior  directed  toward  NVOCCs — 
may  have  resulted  from  concerted 


"Commissioner  Joseph  E.  Brennan  did  not 
participate  in  this  proceeding.  Commissioner 
Delmond  J.H.  Won's  concurring  statement  attached. 
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actions  taken  by  parties  to  agreements 
filed  with  the  Commission. 

It  is  my  opinion  that  the 
Commission's  early  decision  to  limit  the 
scope  of  those  enforcement  efforts  to 
individual,  rather  than  concerted  carrier 
activity  fell  short  in  addressing  the  more 
substantive  issue  raised  in  this 
proceeding — that  being  the  possibility  of 
discussion  agreements  engaging  in 
market  distorting  behavior. 

I  fully  understand  the  reluctance  of 
shipper  complainants  to  come  forward 
on  the  record  in  such  enforcement 
proceedings,  and  hat  this  reluctance 
hampers  our  enforcement  bureau's 
ability  to  identify  and  prosecute 
violations.  In  this  case,  I  believe 
enforcement  was  made  more  difficult 
because  the  Commission's  chosen 
course  of  action  may  have  inadvertently 
created  an  impression  of  taking  a 
"hands  off'  approach  to  the  complaints 
of  unreasonable,  collective  carrier 
behavior,  further  discouraging  shippers 
from  undertaking  the  expenses  and 
commercial  risks  attended  to  the 
Commission's  processes. 

I  continue  to  believe  that  given  the 
impact  on  the  flow  of  commerce  caused 
by  TSA's  collective  behavior,  more 
aggressive  enforcement  action  on  the 
part  of  the  Commission  would  have 
been  more  appropriate. 

[FR  Doc.  00-214  Filed  1-4-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  1054] 

Federal  Reserve  Bank  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 

SUMMARY:  The  Board  has  approved  the 
fee  schedules  for  Federal  Reserve  priced 
services  and  electronic  connections  and 
a  private  sector  adjustment  factor 
(PSAF)  for  2000  of  $192.6  million. 
"These  actions  were  taken  in  accordance 
with  the  requirements  of  the  Monetary 
Control  Act  of  1980,  which  requires 
that,  over  the  long  run,  fees  for  Federal 
Reserve  priced  services  be  established 
on  the  basis  of  all  direct  and  indirect 
costs,  including  the  PSAF. 
DATES:  The  new  fee  schedules  become 
effective  April  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  fee  schedules: 
Jeff  Stehm,  Assistant  Director  (202/452- 
2217);  Erik  Kiefel,  Financial  Services 
Analyst,  Check  Payments  (202/721- 
4559);  Riaz  Ahmed,  Assistant  Financial 
Services  Analyst,  ACH  Payments  (202/ 


452-3959);  Joshua  Weisbrod,  Assistant 
Financial  Services  Analyst,  Funds 
Transfer  and  Book-Entry  Securities 
Services  (202/530-6214);  Michele 
Raville,  Information  Technology 
Analyst  (electronic  coimections)  (202/ 
736-5601);  Donna  DeCorleto,  Financial 
Services  Analyst,  Noncash  Collection 
Service  (202/452-3956);  or  Michael 
Lambert,  Financial  Services  Analyst, 
Special  Cash  Services  (202/452-3376), 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems.  For  questions 
regarding  the  Private  Sector  Adjustment 
Factor:  Paul  Bettge,  Assistant  Director 
(202/452-3174);  Bill  PuUen,  Accountant 
(202/736-1947),  Division  of  Reserve 
Bank  Operations  and  Payment  Systems. 
For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  please 
contact  Diane  Jenkins  (202/452-3749). 
Copies  of  the  2000  fee  schedules  for 
the  check  service  are  available  from  the 
Board  or  the  Reserve  Banks. 
SUPPLEMENTARY  INFORMATION: 

I.  Priced  Services 

A.  Overview 

The  Federal  Reserve  Banks  continue 
to  meet  the  Monetary  Control  Act's 
requirement  that  they  recover,  over  the 
long  run,  their  direct  and  indirect  costs, 
including  imputed  costs  and  profits,  of 
providing  priced  services.  Over  the 
period  1989  through  1998,  the  Reserve 
Banks  recovered  99.9  percent  of  their 
total  costs  for  providing  priced  services, 
including  imputed  expenses,  special 
project  costs  that  were  budgeted  for 
recovery,  and  targeted  after-taS  profits, 
or  return  on  equity  (ROE).' 


I  These  imputed  costs,  such  as  taxes  that  would 
have  been  paid  and  the  return  on  capital  that  would 
have  been  earned  had  the  services  been  provided 
by  a  private  business  firm,  are  referred  to  as  the 
PSAF.  The  PSAF  is  based  on  data  developed  in  part 
from  a  model  comprising-the  nation's  fifty  largest 
(by  asset  size)  bank  holding  companies.  Based  on 
consolidated  financial  data  for  the  holding 
companies  in  the  model  for  each  of  the  last  five 
years,  the  targeted  ROE  is  the  budgeted  after-tax 
prnfit  that  the  Federal  Reserve  would  have  earned 
had  it  been  a  private  business  firm.  The  ten-year 
recovery  rate  is  based  on  the  method  used  for  the 
pro  forma  income  statement  for  Federal  Reserve 
priced  services  published  in  the  Board's  Annual 
Report.  The  pro  forma  income  statement  reflects 
certain  costs  and  offsets  to  costs  differently  than  do 
the  pro  forma  cost  and  revenue  performance  tables 
used  in  this  memorandum  to  set  fees.  For  example, 
offsets  to  costs  associated  with  the  transition  to  and 
retroactive  application  of  the  Financial  Accounting 
Standards  Board's  StatemenLof  Financial 
Accounting  Standards  No.  87  (SFAS  87),  pension 
accounting,  and  SFAS  10b.  other  employee 
retirement  benefits  accounting,  have  not  been 
included  in  this  memorandum.  If  the  modification 
to  the  PSAF  calculation  described  in  section  U  on 
the  2000  PSAF  were  not  applied  to  prior  periods, 
the  ten-year  recovery  rate  would  increase  to  100.7 
percent.  The  1998  and  1999  service  line  recovery 
data  in  this  memorandum  do  not  reflect  the 
revisions  to  the  PSAF  method  in  order  to  provide 


For  1999,  the  Reserve  Banks  estimate 
that  they  will  recover  102.8  percent  of 
the  costs  of  providing  priced  services. 
They  project  a  99.0  percent  recovery 
rate  in  2000.  The  primary  risk  to  the 
2000  projection  lies  in  the  ability  of  the 
Reserve  Banks  to  meet  aggressive 
revenue  and  cost  targets  in  the  check 
service,  particularly  costs  associated 
with  its  check  automation 
standardization  project. 

In  their  2000  fee  schedules,  the 
Reserve  Banks  include  changes  that 
reduce  fees  to  depository  institution 
customers  that  provide  a  continued 
economic  incentive  for  those  customers 
to  make  greater  use  of  electronic 
payment  services.  In  particular,  the 
price  index  for  electronic  payment 
services  (automated  clearinghouse, 
funds  transfer  and  net  settlement,  book- 
entry  securities,  and  electronic  check) 
and  electronic  connections  is  projected 
to  decline  approximately  4.9  percent  in 
2000.  The  index  for  paper-based 
payment  services  (check,  special  cash, 
£ind  noncash  collection)  is  expected  to 
increase  3.6  percent.  The  overall  2000 
price  index  for  all  Federal  Reserve 
priced  services  is  projected  to  increase 
1.3  percent,  compared  with  an  overall 
decline  of  1.9  percent  in  1999.^ 

The  following  are  changes  in  fee 
structures  and  levels  for  priced  services 
in  2000: 

•  The  Reserve  Banks  will  reduce  fees 
for  Fedwire  funds  transfers  for  the 
fourth  consecutive  year.  The  weighted 
average  price  for  a  Fedwire  funds 
transfer  will  decline  11.9  percent  from 
the  1999  level.  The  Reserve  Banks, 
however,  will  increase  the  surcharge  for 
off-line  Fedwire  funds  transfers  to  $15 
to  reflect  better  the  product's  costs.  The 
2000  fee  changes  are  expected  to  save 
customers  approximately  $5.1  million 
next  year.  Including  the  fee  changes  for 
2000,  the  price  index  for  Fedwire  funds 
transfers  has  declined  approximately  49 
percent  since  1996. 

•  The  Reserve  Banks  will  reduce  the 
fee  for  an  on-line  Fedwire  book-entry 
seciu'ities  transfer  almost  17.6  percent  in 
2000.  The  Reserve  Banks,  however,  will 
increase  the  surcharge  for  off-line 
Fedwire  securities  transfers  to  $18  to 
reflect  better  the  product's  costs.  The  fee 
changes  are  expected  to  save  customers 
approximately  $1.1  million  next  year. 
Including  the  fee  changes  for  2000,  the 
price  index  for  the  book-entry  securities 
service  has  declined  about  16  percent 
since  1996. 


a  more  accurate  comparison  against  the  targeted 
return  on  equity  that  was  used  for  establishing 
prices  within  those  services. 

-These  estimates  are  based  on  a  chained  Fisher 
Ideal  price  index.  This  index  was  not  adjusted  for 
quality  changes  in  Federal  Reserve  priced  services. 
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items  will  increase  3.5  percent  over 
current  prices  (7.2  percent  over  January 
1999  fee  levels).  Prices  for  fine  sort  and 
return  items  will  increase  4.4  and  2.1 
percent,  respectively,  over  current 
prices  (8.9  and  6.5  percent  when 
compared  with  January  1999  fee  levels). 
Fees  for  payor  bank  services,  which 
include  electronic  check  products,  will 
increase  about  11.0  percent  (a  14.8 
percent  increase  from  January  1999  fee 
levels).  Electronic  check  products 
include  electronic  check  presentment, 
image  services,  and  electronic 
information.  Reserve  Banks  are 
standardizing  these  products  and 
implementing  a  common  pricing 
structure  with  fixed  and  per-item  fees. 
Including  the  fee  changes  in  2000,  the 
price  index  for  the  check  service  has 
increased  approximately  14  percent 
since  1996.  Aggregate  check  service  fee 

Table  1 

(In  percent] 


increases  in  2000  are  expected  to  cost 
depository  institution  customers 
approximately  $50  million. 

•  The  Reserve  Banks  will  delay  the 
implementation  of  the  coming  year's 
price  and  price  structure  changes  until 
April  3,  2000.  The  delay  is  intended  to 
minimize  changes  during  the  period 
surrounding  the  century  rollover. 
Current  Reserve  Bank  prices  and 
products  will  remain  applicable  through 
the  first  quarter  of  next  year. 

B.  Discussion 

Table  1  presents  an  overview  of  the 
budgeted  1999,  estimated  1999,  and 
projected  2000  cost  recovery 
performance  for  all  priced  services. 
Although  the  2000  price  changes  would 
not  go  into  effect  until  April  3,  2000,  the 
2000  cost  recovery  rate  is  a  projection 
for  the  full  calendar  year. 


Priced  service 


1999 
budget 


1999 
estimate 


2000 
budget 


All  Services  ... 
'     Check  

ACH  

Funds  transfer 

Book-entry 

Noncash  collbctton 

Special  cash 


101.0 
100.5 
104.5 
102.0 
105.2 
118.6 
105.8 


102.8 
101.5 
112.6 
105.5 
108.1 
140.2 
106.2 


99.0 
98.7 
100.0 
100.5 
101.2 
107.6 
101.8 


The  aggregat( 
heavily  influen:ed 
which  account! 
percent  of  the 
services.  The 


cost-recovery  rate  is 
by  the  check  service, 

for  approximately  83 

cost  of  priced 

electronic  services  (ACH, 


t)taL 


Fedwire  funds  transfer,  and  Fedwire 
book-entry  securities  transfer)  account 
for  about  17  percent  of  costs.  The 
noncash  collection  and  special  cash 
services  represent  a  de  minimis 


proportion  of  priced  services  expenses. 
Figure  1  shows  the  proportion  of  1999 
estimated  priced  services  costs 
attributable  to  each  service. 
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1999  ESTIMATED  PRICED  SERVICE  COSTS  BY  SERVICE 
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Table  2  sumi  narizes  the  cost  and 
revenue  perfor  nance  for  priced  services 
since  1998.  In  1999,  the  Reserve  Banks 
completed  the^r  recovery  of  transition 
costs  associated  with  the  automation 
consolidation  troject  (special  project 


Year 


1998  

1999  (Est)  . 

2000  (Bud) 


costs)  and  associated  financing  costs.  In 
addition  to  facilitating  fee  reductions  in 
electronic  payment  services,  the 
consolidation  initiative  has  dramatically 
improved  the  Reserve  Banks'  disaster 
recovery  and  information  security 


capabilities,  increased  the  System's 
responsiveness  to  change,  and  enhanced 
the  central  bank's  management  of 
payment  system  risk. 


Table  2.— Pro  Forma  Cost  and  Revenue  Performance  ^ 

[$  millions] 


Revenue  (■> 


1 


839.7 
871.4 
925.5 


Operating 

costs  and 

imputed 

expenses"" 


753.2 
789.7 
823.7 


Special 

project 

costs 

recovered''^' 


15.7 

1.7 

13.2 


Total 
expense 

[2+3] 


768.9 
791.4 
836.8 


Net  income 
(ROE)  ' 
[^-4] 


70.8 
80.0 
88.7 


Target 
ROE"") 


52.3 
56.0 
98.4 


Recovery 

rate  after 

target  ROE 

[1/(4+6)1 


102.3% 

102.8% 

99.0% 


Special 
project 
costs 
deferred 
and  fi- 
nanced («> 

8 


1.7 
0.0 

0.0 


■  Includes  net  i  Kome  on  clearing  balances.  .^         .  ^     r..-Ac  o-r 

h  Imputed  expanses  Include  interest  on  debt,  taxes,  FDIC  insurance,  and  the  cost  of  ftoat.  Credits  for  prepaid  pension  costs  under  &FA&  87 
and  the  charges  for  retirement  benefits  in  accordance  with  SFAS  1 06  are  included. 

^  Special  project  costs  include  the  priced  portion  of  automation  consolidation  costs  through  1999  and  check  standardization  costs  in  2000. 

J  Targeted  ROE  is  based  on  the  fToe  included  in  the  PSAF  and  has  been  adjusted  for  taxes,  which  are  included  in  column  2.  Targeted  ROE 
has  not  been  adjusted  to  reflect  automation  consolidation  special  project  costs  deferred  and  financed  in  1998. 

'  Totals  includ«|  financing  costs. 


1.  2000  Projecfed  Performance 

The  Reserve  iBanks  project  that  they 
will  recover  93.0  percent  of  total 
expenses  relatfd  to  priced  services, 
including  imputed  expenses  and 
targeted  ROE,  in  2000.  The  2000  fees  for 
priced  services  will  result  in  a  net 
income  of  $88,7  million,  compared  with 
a  targeted  RO^  of  $98.4  miUion.  The 
check  service  will  recover 
approximately!  $13. 2  million  of  priced 
services  costs  tssociated  with  the  check 
automation  standardization  special 
project.* 

The  price  in  lex  for  electronic 
payment  servii  :es  and  electronic 


-'Calculations  oi 
forma  cost  and  re; 
rounding.  If  the 
2000  aggregate 
applied  to  the 
calculations,  the 
decline  to  101.1 
decrease  to  99.2 


this  table  and  subsequent  pro 

mue  tables  may  be  a^ected  by 

P$AF  method  used  to  calculate  the 

ed  service  cost  in  this  table  is 

actilal  1998  and  estimated  1999 

r  icovery  rate  for  1998  would 

and  that  for  1999  would 


p  ircont  < 


p  ircent. 


cormections  is  projected  to  decline 
approximately  4.9  percent  in  2000,  and 
the  index  for  paper-based  payment 
services  is  expected  to  increase  3.6 
percent.  The  overall  2000  price  index 
for  Federal  Reserve  services  is  projected 
to  increase  1.3  percent,  compared  with 
an  overall  decline  of  1.9  percent  in 
1999.  Increases  in  prices  for  check 
products  are  the  primary  reasons  for  the 
higher  overall  price  index  in  2000. 
Figure  2  compares  the  Federal  Reserve's 
price  index  for  priced  services  with  the 
gross  domestic  product  price  deflator, 
illustrating  that  Federal  Reserve  priced 


•*  Under  an  existing  Board  policy,  the  Reserve 
Banks  may  defer  and  finance  special  project  costs 
if  they  would  have  a  material  effect  on  unit  costs, 
provided  that  a  conservative  period  is  set  for  full 
cost  recovery  and  a  financing  factor  is  applied  to 
the  deferred  portion  of  special  project  costs.  The 
financing  rates  represent  the  weighted-average 
imputed  costs  of  the  Federal  Reserve's  long-term 


services  have  historically  increased 
more  slowly  than  the  deflator. 

The  continued  decline  in  the  price 
index  for  electronic  payment  services 
reflects,  in  large  part,  the  ability  of  the 
Reserve  Banks  to  capitalize  on  the 
operational  efficiencies  and  scale 
economies  inherent  in  providing 
payment  services  through  centralized 
electronic  payment  processing 
applications.  Between  1992  and  1998, 
the  Reserve  Banks'  automated  data 
processing  facilities  were  consolidated 
into  three  sites,  significantly  reducing 
the  cost  of  providing  electronic  payment 
services. 


debt  and  equity.  This  method  is  similar  to  the 
approach  a  private  firm  would  use  in  financing 
such  costs.  The  check  automation  standardization 
special  project  did  not  meet  the  requirements  for 
deferral  and  financing.  Costs  associated  with  this 
special  project  will  be  fully  recovered  in  2000. 
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FIGURE  2 

FEDERAL  RESERVE  PAYMENT  SERVICES  PRICE  INDEX 

Chained  Fisher  Ideal  Index  Compared  With  GDP  Price  Deflator 
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2.  Allocation  of  Corporate  Overhead 
Costs  to  Priced  services 

Corporate  ovc  rhead  costs  are  allocated 
to  priced  services  in  total  and  to  other 
Reserve  Bank  activities  based  on  their 
proportion  of  tcjtal  Reserve  Bank  costs 
(expense-ratio  basis).  Because  corporate 
overhead  costs  %ie  not  closely  related  to 


s  are 
jjric 


are  assigned  among  the  individual 
services  to  facilitate  the  funding  of 
significant  multiyear  strategic 
investments  that  would  otherwise  result 
in  short-term  price  fluctuations,  subject 
to  established  minimum  and  meiximum 
amoimts.^  In  1998,  and  to  a  much 
smaller  extent  in  1999,  the  Reserve 
Banks  assigned  these  costs  among 
priced  services  to  accelerate  the 


any  particular  priced  service,  these  costs 

Table  3.— Corporate  Overhead  Allocations  to  Priced  Services 

[$  millions] 


retirement  of  debt  associated  with  the 
automation  consolidation  special 
project.  For  2000,  the  assignment  of 
corporate  overhead  costs  to  individual 
priced  services  will  support  the  Reserve 
Banks'  strategic  check  automation 
project.  Table  3  shows  the  assignment  of 
corporate  overhead  costs  for  the  years 
1998-2000. 


Year 


1998  Actual 

1999  (Est)  .. 

2000  (Bud)  . 


Check 


27.3 
38.8 
36.1 


ACH 


0.0 
3.7 
8.2 


Funds 
transfer 


17.4 
5.9 
4.6 


Book-entry 


0.0 
0.0 

1.2 


Noncash 
collection 


0.1 
0.1 
0.1 


Special 
cash 


0.2 
0.2 
0.1 


Total 


45.0 
48.7 
50.4 


3.  1999  Estimat  id  Performance 

The  Reserve  Banks  estimate  that 
priced  services  jwill  yield  a  net  income 
of  $80.0  million  in  1999,  compared  with 
a  targeted  ROE  tf  $56.0  million.  In  1999, 
the  Reserve  Baqks  estimate  that  they 
will  recover  102.8  percent  of  the  costs 
of  providing  priced  services,  including 
imputed  expenses,  all  remaining 
automation  consolidation  special 
project  costs,  aijd  targeted  ROE, 
compared  with  ja  targeted  recovery  rate 
of  101.0  percent.''  The  Reserve  Banks 
recovered  a  laroer-than-expected 
percentage  of  cists  primarily  because  of 
increased  revenues  associated  with 


Year 


higher-than-expected  volumes  for  most 
priced  services,  substantial  midyear 
price  increases  within  the  check  service, 
and  reductions  in  operating  costs  in  the 
funds  transfer  service. 

4.  1998  Performance 

In  1998,  the  Reserve  Banks"  priced 
services  revenue  yielded  a  net  income  of 
$70.8  million,  compared  with  a  targeted 
ROE  of  $52.3  miUion.  The  Reserve 
Banks  recovered  102.3  percent  of  total 
expenses,  including  imputed  expenses, 
automation  consolidation  special 
project  costs  budgeted  for  recovery,  and 
targeted  ROE,  compared  with  a  targeted 


recovery  rate  of  100.8  percent.  The 
Reserve  Banks  recovered  a  larger-than- 
expected  percentage  of  costs  primarily 
because  of  higher  revenues  from  larger- 
than-anticipated  increases  in  volimie 
across  most  services,  midyear  price 
increases  in  the  check  service, 
operational  cost  reductions  in  the  funds 
transfer  service,  and  lower-tfian- 
anticipated  support  costs  in  ACH. 

C.  Check 

Table  4  presents  the  actual  1998, 
estimated  1999,  and  projected  2000  cost 
recovery  performance  for  the  check 
service. 


Table  4.— Check  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


Revenue 


1 


Operating 

costs  and 

imputed 

expenses 


Special 

project 

costs 

recovered 


Total 

expense 

[2+3] 


Net  Income 
(ROE) 
[1-4] 


Target 
ROE 


Recovery 
rate  after 
target  ROE 
[1/(4+6)] 
(percent) 


Special 
project 
costs 
deferred 
and  fi- 
nanced 

8 


1998  

1999  (Est)  . 

2000  (Bud) 


651.8 
708.9 
768.0 


601.7 
653.5 
684.4 


5.7 

0.0 

13.2 


607.5 
653.5 
697.6 


44.4 
55.4 
70.4 


40.9 
45.1 
80.8 


100.5 

101.5 

98.7 


0.0 
0.0 
0.0 


1.  1998  Perfora  ance 


The  check 
percent  of  total 
including  i 
completion  of 
automation 
project  costs,  a 
Substantial 
Reserve  Banks 


se:  vice  i 


recovered  100.5 
expenses  in  1998, 
mpu  ted  expenses,  the 

t  retirement  related  to 
codsolidation  special 

targeted  ROE. 
volimie  growth  at  most 
ind  midyear  price 


increases  helped  actual  cost  recovery  to 
exceed  the  targeted  rate  of  100.4 
percent.  The  volume  of  checks  collected 
increased  5.3  percent  from  1997  levels 
because  of  several  factors,  including  (1) 
The  exit  of  several  correspondent  banks 
from  the  interbank  check  market;  (2) 
The  introduction  of  new  check 
products;  (3)  The  acquisition  of  new 


customers  beyond  those  gained  from  the 
exit  of  correspondent  banks;  and  (4)  The 
increased  reliance  on  Reserve  Bank 
check  processing  by  some  banks  during 
merger-and-acquisition-related 
operational  changes. 

2.  1999  Performance 

Through  October  1999,  the  check 
service  has  recovered  102.4  percent  of 


'  Corporate 
of  the  following 
System  administrat|ve 
operations,  legal 


overhead  costs  include  all  or  portions 
activities:  Reserve  Bank  and 
functions,  central  mail 
preparation  and  control. 


bi  dget  { 


expense  accounting,  records  management  and 
contingency  planning,  motor  vehicles,  and  audit. 
-    *  Through  October  1999,  the  Reserve  Banks 
recovered  103.6  percent  of  total  priced  services 


expenses,  including  imputed  expenses,  automation 
consolidation  special  project  financing,  and 
targeted  ROE. 
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total  expenses,  including  imputed 
expenses,  and  targeted  ROE.  The 
Reserve  Banks  estimate  that  the  check 
service  will  recover  101.5  percent  of  its 
costs  for  the  full  year  compared  with  the 
targeted  1999  recovery  rate  of  100.5 
percent.  The  higher  recovery  rate 


reflects  improved  income  from  higher 
than  expected  volimies,  midyear  1999 
price  increases,  and  higher  than 
expected  pension  credits. 

Volimie  growth  within  paper  check 
products  has  been  higher  through 
October  1999  than  originally  budgeted 
at  all  Reserve  Banks,  largely  because  of 


increases  in  the  number  of  forward- 
processed  items  at  one  Reserve  Bank  as 
a  major  regional  bank  exited  the  local 
correspondent  banking  business.  Table 
5  simunarizes  the  year-to-date  and 
currently  estimated  growth  rates  for  all 
paper  check  products  for  the  entire  year. 


Table  5.— Paper  Check  Product  Growth  Rates 

[In  percent] 


Check  product  or  service 


Budgeted 

1999 

growth 


Volume 

growth 

through  Oc- 

Xober  1999 


Estimated 
1999  growth 


Total  Forward  Collected 
Fonward-processed 
Fine  Sort  

Returns  


1.4 

3.1 

-9.5 

2.2 


3.0 

-6.0 
-1.9 


3.9 

5.5 

-9.0 

-9.7 


The  Board  considers  the  Reserve 
Banks'  1999  volume  estimates  for 
forward-processed  items  to  be  slightly 
optimistic  given  current  trends.  Because 
of  the  ciurent  voliune  growth  rates  and 
the  apparent  effects  of  midyear  price 
increases  on  these  product  lines,  the 
Board  also  expects  a  much  less  dramatic 
reduction  in  fine  sort  and  return 
volumes  for  the  full  year  than  that  in  the 
Reserve  Banks'  estimate.  The  Board 


believes  cost  recovery  for  the  full  year 
will  likely  remain  closer  to  its  current 
level  of  102.4  percent  than  to  the  101.5 
percent  estimated  by  the  Reserve  Banks. 

The  Reserve  Banks  also  have  seen 
steadily  increasing  demand  for  some 
electronic  check  products.  Electronic 
check  presentment  (ECP)  and  check 
image  products  have  seen 
approximately  15  percent  and  36 
percent  growdi  rates,  respectively,  in 


1999.  Reserve  Banks  now  provide 
paying  banks  with  electronic  check  data 
or  images  for  approximately  32  percent 
of  Reserve  Bank-collected  checks,  or 
about  4.5  billion  items,  up  from  about 
27  percent  of  all  Reserve  Bank-collected 
checks  in  1998.  Growth  and  penetration 
rates  for  electronic  check  products  are 
summarized  in  table  6. 


Table  6.— Electronic  Check  Product  Penetration  and  Growth  Rates 

[Versus  net  checks  collected,  in  percent] 


Penetratwn 

rate  through 

Octot)er  1999 

Year-over-year 
growth  through 
October  1999 

Estimated 
1 999  growth 

Electronic  Check  Presentment  

18.7 
4.9 

13.8 
8.0 
5.0 

15.3 
22.3 
13.0 
-3.4 
36.2 

52 

Truncation  

25  4 

Non-truncation  

-1  5 

Electronk:  Check  Information 

-156 

Images  

31  9 

The  Reserve  Banks'  growth  estimates 
for  1999  appear  to  underestimate  the 
growth  rates  for  all  electronic  check 
products,  except  ECP  with  truncation, 
when  compared  with  the  year-to-date 
growth  rates.  The  primary  reason  for 
this  difference  appears  to  be  the  Reserve 
Banks'  expectation  that  the  current 
freeze  on  adding  new  customers  during 
the  months  surroimding  the  century 
rollover  will  have  a  significant  effect  on 
volume  growth.  The  Board  does  not 
agree  with  this  conclusion  and  believes 
that  volume  growth  from  ciurent 
customers  will  enable  the  Reserve  Banks 
to  sustain  grovvrth  rates  for  the  full  year 
similar  to  those  seen  through  October. 

3.  2000  Pricing 

For  the  coming  year,  the  Reserve 
Banks  have  developed  national  product 


and  pricing  strategies  and  committed  to 
major  infrastructure  investments  to 
improve  check  services,  reduce  costs, 
and  respond  to  structural  changes,  such 
as  mergers  and  bank  operations 
consolidation,  that  are  occurring  in  the 
financial  services  industry.  To  serve  a 
growing  number  of  national  and 
interregional  customers  while  still 
providing  flexible  and  quality  service  to 
meet  the  needs  of  local  customers,  the 
Reserve  Bcinks  are  establishing  a  series 
of  national  product  lines  and  prices.  In 
2000,  standard  national  products  and 
price  ranges  for  payor  bank  services  are 
being  initiated.^  The  Reserve  Banks 
expect  to  establish  similar  standard 


^ These  services  include  electronic  information, 
electronic  check  presentment,  truncation,  image 
products,  large  dollar  return  notificafions,  and  other 


products  and  price  ranges  for  paper 
check  products  in  the  futtire. 

The  Reserve  Banks  also  have  several 
major  automation  initiatives  that  will 
affect  2000  expenses,  including  a 
critical  effort  to  standardize  check 
processing  platforms  and  software,  a 
national  effort  to  standardize  check 
adjustments  software,  and  several  check 
imaging  projects.  These  automation 
initiatives  are  expected  to  reduce  costs 
and  improve  service  over  the  long  term. 
For  example,  the  Reserve  Banks  expect 
pilot  image  projects  in  Montana  and 
Utica,  N.Y.,  to  identify  operational, 
legal,  and  customer  service  benefits  and 
drawbacks  associated  with  using  images 
and  electronic  information  instead  of 
physical  items  for  processing  and 
collecting  checks. 
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In  2000,  the  total  forward  check 
collection  voh  me  (processed  and  fine 
sort)  is  projected  to  increase  3.0  percent, 
reflecting  a  pmjected  increase  of  3.5 
percent  in  processed  volume  and  a 
decrease  of  1.9  percent  in  fine  sort 
volume.  Retun  led  check  volume  is 
projected  to  de  crease  by  half  a  percent. 
Widi  respect  to  payor  bank  services, 
volumes  for  electronic  check 
presentment  with  paper  checks 
subsequently  c  elivered,  electronic 


Total  Paper  Pnx  ucts 
Forward-pro  massed 
Firie  Son 
Returns  . 

Payor  Bank 

Electronic  Chec* 


presentment  of  truncated  checks,  and 
check  imaging  are  expected  to  grow  17.2 
percent,  12.0  percent,  and  50.3  percent, 
respectively.  Electronic  check 
information  volume  is  expected  to 
decline  4.2  percent  as  volume  continues 
to  shift  to  electronic  check  presentment 
products. 

In  response  to  the  rising  costs 
associated  with  large  infrastructure 
investments  and  short-term  operational 
inefficiencies  stemming  from  recent. 

Table  7.— 2000  Price  Changes 

[Percent  change] 


imanticipated  volume  increases,  the 
Reserve  Banks  have  modified  their 
pricing  strategies  to  focus  upon 
improving  the  check  service's  net 
revenue  position.  To  that  end,  the 
Reserve  Banks  are  establishing  more 
substantial  and  widespread  fee  and 
pricing  structure  changes  in  2000.  Table 
7  provides  details  on  the  2000  price 
changes.* 


Products 


:  Sen  ices 


Presentment 


2000  vs. 
January  1, 
1999  fees 


7.1 
7JZ 
M 

6.5 

14.8 
2.6 


2000  vs. 

current 

1999  fees 


3.3 
3.5 
4.4 
2.1 
11.0 
-1.4 


The  Reserve  Banks  will  increase  fees 
for  paper-base  1  check  products  on  a 
volume-weighted  basis  7.1  percent 
compared  with  fees  at  the  beginning  of 
1999  (3.3  percent  compared  with 
cxurent  prices].  The  substantial  increase 
in  paper  checfi  prices  in  2000  result 
from  (a)  The  initiation  of  several  major 
projects  requiiing  significant 
infrastructure  investments;  (b)  Short- 
term  operational  inefficiencies  within 
the  Reserve  Banks'  check  processing 
operations  as  a  result  of  significant 
volume  increases,  shifts  in  the  quality 
and  product  mix  of  items  being 
processed,  an4  local  market  labor 
constraints;  aijd  (c)  A  revised  private 
sector  adjustn^nt  factor  (PSAF)  method. 
There  are  no  p  lanned  changes  to  Check 
Relay's  consolidated  shipment 
surcharges  in  2000. 


Prices  for  payor  bank  services  will 
increase  14.8  percent  in  2000  compared 
with  fees  at  the  begiiming  of  1999  (11.0 
percent  compared  with  current  fees)  as 
standard  national  pricing  ranges  and 
product  structures  and  definitions  are 
introduced.  Instead  of  bvmdled  services 
with  a  daily  minimiun  fee  plus  a  per- 
item  fee,  the  new  structure  includes 
national,  unbvmdled  products  with 
fixed  and  per-rtem  fee  components.  For 
example,  customers  formerly 
purchasing  a  bundled  check  image 
product  with  a  single  daily  minimum 
and  per-item  fee  will  be  charged  the 
siun  of  the  individual  fixed  fees  for  each 
part  of  the  unbundled  service,  such  as 
image  capture,  retrieval,  and  archiving, 
and  the  individual  per-item  fees  for 
those  services.  Under  this  new 
structure,  fixed  fees  will  generally  tend 


to  decrease  in  2000  compared  with  1999 
price  levels,  while  most  per-item  fees 
will  increase.  These  changes  are  part  of 
a  longer-term  strategy  to  enhance  payor 
bank  services'  net  revenue  contribution 
to  the  check  service. 

The  Board  supports  the  Reserve 
Banks'  new  focus  on  improving  net 
revenue  in  the  check  service  through 
price  increases  on  highly  demanded 
forward  check  products.  The  Board  also 
supports  the  Reserve  Bemics'  continuing 
efforts  to  standardize  and  imbimdle 
payor  bank  services  and  to  continue  this 
effort  with  forward  and  return  products 
in  the  futiue.  Table  8  summarizes  ranges 
of  key  check  fees  for  2000. 


•Table  7  shows  volume- weighted  calculations  for 
2000  based  on  a  c  imparison  of  January  1,  1999.  or 
current  transactio  i  fees  with  the  2000  fees  for  check 
products  weighte(  I  by  the  2000  volumes  for  those 


services.  These  volume-weighted  calculations 
summarize  changes  in  specific  check  product 
transaction  fees  while  an  aggregate  price  index 
would  include  the  all-in  cost  to  a  customer  of 


purchasing  a  market  basket  of  Federal  Reserve 
check  products.  The  market  basket  would  include, 
for  example,  the  effect  of  changing  transaction  fees, 
electronic  connection  fees,  and  imputed  income. 
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Table  8.— Selected  Check  Fees 


Products 


Items: 
Forward-processed 

City 

RCPC 

Fine  Sort 

City 

RCPC 

Qualified  returned  checks 

City 

RCPC 

Raw  returned  checks 

City 

RCPC 

Cash  letters: 

Forward-processed 

Forward  fine  sort  

Returned  checks:  raw/qualified 
Payor  bank  services: 

MICR  information 

Electronic  presentment 

Truncatkjn 

Image 


1999  price  ranges 


(per  item) 

$0,004  to  0.081 
$0,004  to  0.180 

$0,004  to  0.015 
$0.0025  to  0.018 

$0.17  to  1.11 
$0.21  to  1.75 

$1.00  to  5.50 

$1.00  to  5.50 

(per  cash  letter) 

$1.75  to  9.25 

$3.00  to  14.00 

$1.75  to  14.00 

(min.)  (per  item) 

$5-$30        $0,001-0.0060 

$3-$14        $0,001-0.0045 

$3-$25        $0,004-0.0170 


2000  price  ranges 


(per  item) 

$0,004  to  0.079 
$0,003  to  0.200 

$0,004  to  0.017 
$0,003  to  0.018 

$0.17  to  1.15 
$0.21  to  1 .50 

$1.00  to  5.50 
$1.00  to  5.50 
(per  cash  letter) 
$1.7510  10.25 
$3.0010  14.00 
$1.75  to  14.00 


(Fixed) 
$2-$15 
$2-$11 
$2-$10 
$2-$15 


(per  item) 
$0.0013-0.0060 
$0.0010-0.0120 
$0.0060-0.0200 
$0.0010-0.0200 


For  2000,  the  Reserve  Banks  project 
that  the  check  service  will  recover  98.7 
percent  of  total  costs,  including  imputed 
expenses,  costs  associated  with  the 
check  automation  standardization 
special  project,  and  targeted  ROE.  The 
check  service  is  projected  to  have 
expenses  totaling  $697.6  million  and  a 
targeted  ROE  of  $80.8  million.  Total 
expenses,  including  targeted  ROE,  are 
projected  to  increase  approximately 
$79.3  million,  or  11.4  percent,  from 
estimated  1999  expenses.  These 
incremental  expenses  for  2000  include 
$35.2  million  additional  ROE,  $29.6 
million  for  automation  initiatives,  and 
$14.5  million  for  other  expenses,  such 
as  recruitment  and  retention  of  steiff  and 
new  equipment  purchases  to  process 
increasing  check  volumes. 

Total  expenses  for  2000  include 
approximately  $81.5  million  for  check 
automation  initiatives  (check 
standardization,  check  image  projects, 
and  check  adjustments  standardization), 
an  increase  of  $29.6  million  or  56.9 
percent  over  1999  estimated  expenses 
for  those  same  projects.  Of  that  total  in 
2000,  approximately  $34  million  is 
budgeted  for  standardizing  check 
processing  platforms  and  software,  of 
which  $13.2  million  in  priced  services 
costs  has  been  budgeted  as  a  special 
project.  Excluding  these  automation 
initiatives  and  the  imputed  tax  effect, 
total  expenses  in  2000  would  increase 
$14.5  million  or  2.4  percent  ($23.6 
million  or  3.8  percent  when  the 
resulting  tax  effect  is  imputed)  versus 
$44.1  million  or  6.8  percent  with  the 
automation  initiatives. 


The  check  service  is  projected  to  have 
revenue  in  2000  totaling  $768.0  million 
from  forward  collection  and  return  item 
processing  (75.6  percent),  payor  bank 
services  (12.2  percent),  and  other 
operating  and  imputed  revenues  (12.2 
percent).  Total  revenue  is  expected  to 
increase  approximately  $59.1  million,  or 
8.3  percent,  in  2000,  as  a  result  of 
increased  forward  check-collection 
revenue  ($30.2  million),  retiimed  check 
revenue  ($6.6  million),  payor  bank 
services  revenue  ($17.6  million),  and 
other  operating  and  imputed  revenues 
($4.7  inillion). 

Two  important  risks  to  the  Reserve 
Banks'  ability  to  realize  their  cost 
recovery  projections  lies  in  meeting 
float,  volimie.  and  national  cost  targets 
and  in  retaining  customers  and  revenue 
during  a  period  of  substantial  price 
increases.  Risks  regarding  the  costs  of 
check  automation  initiatives  and 
operational  risks  may  also  materially 
affect  the  check  service's  cost  recovery 
in  2000. 

External  challenges  that  may  affect 
the  Reserve  Banks'  voliunes  and  cost 
recovery  include  interstate  branch 
banking  and  the  level  of  continued 
competition  in  the  interbank  check 
collection  market.  Although  interstate 
branch  banking  may  eventually  reduce 
the  size  of  the  interbank  check 
collection  market,  Reserve  Bank  check 
collection  volumes  may  increase  in 
2000  as  banks  face  merger-related 
operational  challenges,  exit  the 
correspondent  check-clearing  business, 
or  outsoiux:e  their  check-processing 
operations.  In  addition  to  increased 
volimies,  some  Reserve  Banks  face  a 


changing  mix  and  quality  of  processed 
items  that  are  more  costly  to  process 
and  more  complex  to  price.  Many 
Reserve  Banks  also  face  tight  local  labor 
markets  that  have  made  it  increasingly 
difficult  to  recruit  and  retain  employees, 
creating  pressiues  on  operational  costs, 
productivity,  and  quality.  To  help 
address  these  labor-related  concerns,  the 
Reserve  Banks  are  identifying  and 
implementing  appropriate  human 
resources  strategies  and  programs. 

The  Board  believes  that  projected 
2000  volume  increases  for  paper-based 
products  are  reasonable  compared  with 
current  volume  growth  rates  and  the 
potential  negative  effect  of  next  year's 
plaimed  price  increases.  The  Board 
views  the  Reserve  Banks'  projection  of 
substantially  increased  volumes  and 
revenue  for  payor  bank  services  to  be 
optimistic  given  the  implementation  of 
a  new  standardized  product  structure 
and  its  accompanying  pricing  structiu*. 
It  also  is  not  clear  whether,  as  the 
Reserve  Banks  believe,  customers  will 
begin  to  move  aggressively  to 
electronics  following  the  centiiry 
rollover. 

Should  the  Reserve  Banks  gain 
higher-than-projected  processing 
volumes,  short-term  operational  costs 
associated  with  adjusting  to  those  new 
levels  may  rise  faster  than  their 
associated  revenues.  In  that  case  or  if 
the  Reserve  Banks  are  unable  to  manage 
their  internal  costs  or  achieve  expected 
revenue  levels,  they  may  have  to 
consider  further  price  increases  during 
the  year.  The  Reserve  Banks,  however, 
may  have  limited  opportunities  for 
further  price  increases  during  2000, 
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given  the  delaye  i  effective  date  of  April 
3  for  implement  ng  the  2000  price  and 
price  structure  changes. 

To  address  this  concern,  the  Reserve 
Banks  are  working  to  improve  their 
market  intelligence  capabilities  and 
operational  effiqency  to  minimize  any 
adverse  effects  df  unexpected  volume 
The  Reserve  Banks  are  also 


mcreases. 


Year 


1996  

1999  (Est)  . 

2000  (Bud) 


examining  other  areas  for  improving  net 
revenue  to  address  any  imanticipated 
volumes  or  other  exigencies  during  the 
coming  year.  The  Board  supports  the 
Reserve  Banks'  2000  pricing  while 
underlining  the  need  for  continual 
vigilance  to  effectively  manage  the 
check  service  and  to  address  quickly 


any  imanticipated  complications  that 
may  arise  during  the  year. 

D.  Automated  Clearinghouse  (ACH) 

Table  9  presents  the  actual  1998, 
estimated  1999,  and  projected  2000  cost 
recovery  performance  for  the 
commercial  ACH  service. 


Table  9.— ACH  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


Revenue 


68.4 
68.6 
70.4 


Operating 

costs  and 

Imputed 

expenses 


52.2 
56.4 
62.5 


Special 

project 

costs 

recovered 


8.2 
0.0 
0.0 


Total 

expense 

[2+3] 


60.4 
56.4 
62.5 


Net  income 
(ROE) 
[1-41 


8.0 

12.2 

8.0 


Target  ROE 


4.0 
4.5 
8.0 


Recovery 

rate  after 

target  ROE 

[1/(4+6)1 


106.3% 
112.6% 
100.0% 


Special 
project 

costs 
deferred 

and  fi- 
nanced 

8 


0.0 
0.0 
0.0 


1.  1998  Performiince 

The  ACH  serv  ce  recovered  106.3 
percent  of  total  expenses,  including 
imputed  expenses,  automation 
consolidation  special  project  costs,  and 
targeted  ROE,  in,  1998.  Coimnercial  ACH 
volume  in  1998  Was  13.9  percent  higher 
than  1997  volume,  less  than  the  15.4 
percent  increase  originally  projected. 
The  lower-than-expected  volume  level 
resulted  from  consolidation  within  the 
industry. 

2. 1999  Perform!  mce 

Through  October  1999.  the  ACH 
service  recovered  112.1  percent  of  total 
expenses,  including  imputed  expenses 
and  targeted  ROfe.  For  the  full  year. 
Reserve  Banks  estimate  that  the  service 
will  recover  1121.6  percent  of  total 
expenses  compa  red  with  the  targeted 


Item  originated  in 
Item  originated  in 


1999  recovery  rate  of  104.5  percent.  The 
estimated  overrecovery  is  due  to  higher 
revenues  ($3.2  million),  primarily 
because  possible  changes  in  the  pricing 
structure  for  products  offered  to  private 
sector  operators  were  not  implemented 
this  year,  and  due  to  a  reduction  in 
support  costs  of  $2.9  million.  During  the 
year,  ACH  lowered  all  origination  fees 
an  additional  $0.0005. 

Through  October  1999,  commercial 
ACH  volume  has  increased  12.7  percent 
over  the  same  period  in  1998.  For  the 
full  year.  Reserve  Banks  expect 
conmiercial  volume  to  increase  12.7 
percent,  compared  with  the  12.0  percent 
increase  originally  projected  for  1999. 

3.  2000  Pricing 

After  several  years  of  significant  price 
reductions.  Reserve  Banks  will  make 

Table  10.— 2000  Price  Changes 


further  price  reductions  effective  April 
3,  2000,  in  the  fees  for  originated  ACH 
items  (see  table  10).  The  Reserve  Banks 
will  reduce  the  fee  for  items  originated 
in  small  and  large  files  by  one  mill, 
generating  $3.0  million  in  aggregate 
savings  to  depository  institutions  next 
year  at  projected  2000  volumes. 
(Including  the  reductions  for  2000,  the 
price  index  for  ACH  items  has 
decreased  46  percent  since  1996.)  These 
price  decreases  support  the  System's 
strategic  direction  to  encoiu^ge  the 
migration  from  a  paper-based  to  a  more 
electronic  payments  system  and  are 
possible  because  of  ongoing  scale 
efficiencies  of  centralized  ACH 
processing. 


Fee  category  9 


>mall  file 
arge  file 


Current  fee 


$0.0065 
0.0055 


2000  fee 


$0.0055 
0.0045 


"Small  files  conlain  fewer  than  2.500  items;  large  files  contain  2.500  items  or  more. 


The  Reserve  I  anks  project  that  the 
ACH  service  wi  1  recover  100.0  percent 
of  its  costs  in  2C00.  including  imputed 
expenses  and  targeted  ROE.  Total 
expenses  are  projected  to  increase  $6.1 
million,  or  lO.Bjpercent,  from  the  1999 
estimate  due  to  Increased  joint  priced 
corporate  overhpad  and  higher  funding 
for  ACH  promol  ion  and  education 
programs.  Total  revenue  in  2000  is 
projected  to  be  i  170.4  million,  or  2.7 
percent  higher  t  lan  the  1999  estimate. 


The  higher  revenue  is  attributable  to 
projected  conunercial  volume  growth 
but  also  includes  a  placeholder  revenue 
reduction  for  possible  price  and  price 
structure  changes  associated  with 
resolution  of  the  outstanding  issues 
related  to  transactions  involving  private- 
sector  operators. 

A  risk  to  the  2000  revenue  and  cost 
projections  lies  in  the  imcertain  effect  of 
potential  changes  in  price  and  service 
levels  for  ACH  volume  received  fi'om  or 


sent  to  private  sector  ACH  operators. 
The  Board  requested  comment  on 
potential  changes  to  the  Reserve  Banks' 
ACH  prices  and  service  level  practices 
with  regard  to  private  sector  ACH 
operators  (64  FR  27793,  May  21,  1999). 
The  Board  is  evaluating  comments  on 
the  benefits  and  drawbacks  of  modifying 
the  Reserve  Banks'  pricing  practices  and 
deposit  deadlines  for  ACH  transactions 
that  they  exchange  with  private  sector 
ACH  providers. 
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ACH  volume  in  2000  is  projected  to 
increase  1-3.9  percent  over  1999 
estimates.  The  2000  volume  estimate 
assumes  the  same  rate  of  growth  as  in 
1998  and  is  higher  than  the  1999 
estimate  of  12.7  percent.  The  Board 
believes  that  given  the  overfill 


anticipated  growth  rate  in  the  ACH 
industry  and  the  uncertain  effects  of 
potential  changes  in  price  and  service 
levels  that  may  affect  ACH  operators 
and  their  customers,  the  projected  2000 
voliunes  are  reasonable. 


E.  Funds  Transfer  and  Net  Settlement 

Table  11  presents  the  actual  1998, 
estimated  1999.  and  projected  2000  cost 
recovery  performance  for  the  funds 
transfer  and  net  settlement  services. 


Table  1 1  .—Funds  Transfer  and  Net  Settlement  Pro  Fori^a  Cost  and  Revenue  Performance 

[Smillions] 


Year 

Revenue 

1 

Operating 

costs  and 

imputed 

expenses 

2 

Special 

project 

costs 

recovered 

3 

Total 

expense 

[2-^3] 

4 

Net  income 
(ROE) 
[1-t] 

5 

Target  ROE 
6 

Recovery 
rate  after 
target  ROE 
[1/(4+6)] 
(percent 

7 

Special 
project 
costs 
deferred 
and  fi- 
nanced 

8 

1998  

66.0 

79.4 
61.9 
58.2 

0.2 
0.0 
0.0 

79.6 
61.9 
58.2 

14.9 
8.9 
7.8 

6.2 
5.2 
7.5 

110.2 
105.5 
100.5 

0.0 
0.0 
0.0 

1999  (Est)  

2000  (Bud)  

1.  1998  Performance 

For  1998.  the  funds  transfer  and  net 
settlement  services  recovered  110.2 
percent  of  total  expenses,  including 
imputed  expenses,  automation 
consolidation  special  project  costs,  and 
targeted  ROE,  compared  with  a  targeted 
recovery  rate  of  102.8  percent.  Service 
revenue  for  1998  was  approximately 
$5.9  million,  or  6.7  percent,  greater  than 
original  budget  projections  due  to 
higher-than-expected  transaction 
volume.  Funds  transfer  on-line 
origination  volume  increased  9.6 
percent  over  the  1997  level,  compared 
with  expected  near-zero  growth. 

2.  1999  Performance 

Through  October  1999,  the  funds 
transfer  and  net  settlement  services 
recovered  103.8  percent  of  total 


expenses,  including  imputed  expenses 
and  targeted  ROE.  For  full-year  1999, 
the  Reserve  Banks  estimate  that  the 
funds  transfer  and  net  settlement 
services  will  recover  105.5  percent  of 
total  expenses,  compared  with  a 
targeted  recovery  rate  of  102.0  percent. 
The  higher-than-budgeted  recovery  rate 
is  attributable  to  cost  reductions  of  $2.6 
million,  or  3.7  percent,  primarily  in  the 
areas  of  support,  overhead,  and 
personnel.  In  particular,  the  Reserve 
Banks  achieved  cost  reductions  of  $1.1 
nLillion  in  1999  from  the  consolidation 
of  their  off-line  processing  functions  to 
the  Federal  Reserve  Banks  of  Boston  and 
Kansas  City. 

On-line  funds  transfer  volume 
through  October  1999  has  increased  4.4 
percent  relative  to  the  same  period  in 
1998.  For  the  full  year,  the  Reserve 


Banks  expect  on-line  volume  to  increase 
5.4  percent  from  the  1998  level,  more 
than  the  originally  budgeted  3.5  percent 
growth  rate.  In  the  first  year  of  the  tiered 
price  structure  for  the  Fedwire  funds 
transfer  service,  there  was  a  greater 
percentage  of  total  volume  in  the  high- 
volume,  low-price  tier  than  the  Reserve 
Banks  had  anticipated.  The  Reserve 
Banks  project  that  the  movement  of 
volume  to  the  low-price  tier  may  be 
even  more  pronounced  in  2000. 

3.  2000  Funds  Transfer  Pricing 

The  Reserve  Banks  will  reduce  the 
per-transfer  fees  charged  within  all  three 
volume  categories  and  maintaining  the 
ciurent  thresholds  for  volxune-based 
discounts.  The  Reserve  Banks  will  offer 
the  following  per-transfer  prices  for 
2000: 
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Table  12 


Volume  category 


First  2,500  transfars  per  month  

Additional  transactions  up  to  80,000  per  month 
Additional  transactions  over  80,000  per  month  . 
Average  (volume-weighted)  price  paid'°  


2000  fee 


$0.33 
0.24 
0.17 

0.231 


°  Based  on  191 9  estimated  and  2000  projected  volume  distributions  across  depository  institution  customers. 


In  addition,  i  le  Reserve  Banks  will 


increase  the  off- 
to  $15  to  reflect 


line  surcharge  from  $13 
more  accurately  the  cost 
of  processing  ai  off-line  funds  transfer. 

Reserve  Banks  project  that  the 
Fedwire  funds  transfer  service  will 
recover  100.5  percent  of  total  expenses, 
including  imputed  expenses  and 
targeted  ROE,  i4  2000.  Total  costs  are 
expected  to  decline  $3.7  million,  or  6.0 
percent,  from  the  1999  estimate,  due  in 
part  to  a  decrease  in  total  operating 
costs  and  a  reduction  in  corporate 
overhead  costs. 

On-line  funds  transfer  volume  is 
expected  to  incfease  6.0  percent  over 
1999  estimated  levels.  Despite  this 
anticipated  voh  ume  growth,  service 


Ta^le  13.— Book  Entry  Securities  Transfer  Pro  Forma  Cost  and  Revenue  Performance 

[S  millions] 


Year 


1998  

1999  (Est)  . 

2000  (Bud) 


1.  1998  Perfomance 


The  book 
recovered  107 


entry 


19<i8 


expenses  in 
expenses 
special  project 
recovery,  and 
origination 
percent  from 
with  an  expected 
percent,  due 
high  level  of 
issuance  of  mohgage 


the 


2.  1999Perforn.ance 

Through  Octi  )ber 
securities  servi  :e 
percent  of  total 
imputed  expen  ses 


' '  Participants  in 
agents  are  also  cl 
funds  transaction 
of  the  settlement  account. 


revenue  is  projected  to  decline  $4.7 
million,  or  6.6  percent,  in  2000 
compared  with  the  1999  estimate 
because  of  the  lower  transfer  fees. 

4.  2000  Net  Settlement  Pricing 

The  Reserve  Banks  will  retain  the  net 
settlement  per-entry  and  file  fees  at  their 
current  levels  and  increase  the  off-line 
settlement  surcha.:^e  from  $13  to  $15 
per  transaction  to  reflect  more 
acciirately  the  costs  of  off-line 
processing.  Fees  for  the  Fedwire-based 
settlement  service  will  remain 
imchanged  for  2000. ' ' 

In  March  1999,  the  Reserve  Banks 
implemented  an  enhanced  net 
settlement  service  that  allows 
participants  in  settlement  arrangements 


to  submit  settlement  files  to  them  via  a 
computer  interface  connection  or  a 
Fedline  terminal.  The  Reserve  Banks 
continue  to  offer  the  current  "settlement 
sheet"  and  Fedwire-based  settlement 
services. '2  The  settlement  sheet  service, 
however,  will  be  phased  out,  and  all 
participating  arrangements  will  need  to 
migrate  to  the  enhanced  service  by  year- 
end  2001.  Overall  use  of  the  net 
settlement  services  is  not  projected  to 
change  significantly  in  2000. 

F.  Book-Entry  Securities  '^ 

Table  13  presents  the  actual  1998, 
estimated  1999,  and  projected  2000  cost 
recovery  performance  for  the  book-entry 
securities  service.'* 


Revenue 


18.8 

17.4 
17.0 


Operating 
costs  and 
imputed  ex- 
penses 


14.8 
13.3 
14.9 


Special 
project 
costs  recov- 
ered 


1.6 
1.7 
0.0 


Total  ex- 
pense 
[2+3] 


16.4 
15.0 
14.9 


Net  income 
(ROE) 
[1-t] 


2.4 
2.3 
2.1 


Target  ROE 


1.0 
1.0 
1.9 


Recovery 

rate  after 

target  ROE 

[1/(4+6)] 


107.8% 
108.1% 
101.2% 


Special 
project 
costs  de- 
ferred and 
financed 

8 


1.6 
0.0 
0.0 


securities  service 
percent  of  total 
including  imputed 
autoihation  consolidation 
:osts  budgeted  for 
tiirgeted  ROE.  On-line 
volfme  increased  24.6 

1997  level,  compared 
decrease  of  4.5 
ly  to  an  exceptionally 
repackaging  and  new 

i-backed  securities. 


muni 


1999,  the  book-entry 
recovered  107.0 
expenses,  including 
automation 


consolidation  special  project  costs,  and 
targeted  ROE.  For  full-year  1999,  the 
Reserve  Banks  estimate  that  the  book- 
entry  securities  service  will  recover 
108.1  percent  of  total  costs  compared 
with  a  targeted  recovery  rate  of  105.2 
percent.  This  higher-than-budget 
recovery  rate  comprises  revenue  that  is 
4.3  percent  above  budget  and  expense 
growth  that  is  1.5  percent  above  budget. 
The  Reserve  Banks  expect  revenue  to  be 
higher  than  projected  due  to  higher- 
than-anticipated  on-line  transaction  and 
monthly  maintenance  revenue.  Costs  are 
expected  to  be  higher  than  budgeted 
because  the  level  of  government  agency 
securities  transfers  as  a  percentage  of 
total  book-entry  securities  transfers 
processed  by  the  Reserve  Banks  was 


higher  than  emticipated.  This  resulted  in 
a  higher-than-expected  allocation  of 
costs  to  the  priced  portion  of  the  book- 
entry  securities  service. 

Book-entry  securities  transfer  on-line 
origination  volume  has  increased  5.5    , 
percent  through  October  1999  compared 
with  the  same  period  in  1998  because  of 
continued  growth  in  the  level  of 
repackaging  and  new  issuance  of 
mortgage-backed  securities.  The  Reserve 
Banks  expect  this  growth  rate  to  level 
off  substantially,  however,  reducing  the 
full-year  growth  rate  to  2.8  percent, 
compared  with  the  projected  6.1  percent 
volume  decline  originally  forecast  at  the 
beginning  of  the  year. 

In  March  1999,  the  Reserve  Banks 
completed  the  consolidation  of  their  off- 


irrangements  and  settlement 
the  applicable  Fedwire 
for  each  transfer  into  and  out 


chai  ;ed 


1  f ( e 


'-The  settlement  sheet  service  refers  to  the 
transmission  to  a  Reser/e  Bank  of  settlement 
information  that  is  then  posted  to  participants' 
accounts  via  the  Reserve  Banks'  accounting  system. 
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line  processing  functions  to  the  Federal 
Reserve  Banks  of  Boston  and  Kansas 
City.  Thus  far,  the  consolidation  of  these 
functions  has  reduced  costs 
approximately  $1.6  million. 

3.  2000  Pricing 

The  Reserve  Banks  will  reduce  the  on- 
line transfer  fee  to  $0.70  on  each  side  of 
the  transaction  from  the  current  $0.85 
per  side  to  better  reflect  the  costs  of 
processing  on-line  transfers  of 
seciuities.  This  17.6  percent  decrease  in 
the  fee  builds  upon  last  year's  24.4 
percent  fee  decrease;  combined,  these 
price  decreases  will  make  the  2000  fee 


for  a  book-entry  securities  transfer  37.8 
percent  lower  than  the  1998  fee. 

The  Reserve  Batxks  also  will  increase 
the  off-line  surcharge  to  $18  from  $13  to 
better  reflect  the  costs  of  providing  the 
off-line  service  for  book-entry  securities. 
Other  fees  related  to  book-entry 
seciuities  will  remain  the  same. 

The  purchase  and  sale  service 
represents  less  than  2  percent  of  the 
costs  and  revenues  of  the  book-entry 
securities  service  line.  Provision  of  the 
service,  which  facilitates  the  purchase 
and  sale  of  Treasury  and  government 
agency  securities  by  depository 
institutions  on  the  secondary  market,  is 
consolidated  at  the  Federal  Reserve 


Bank  of  Chicago.  The  Reserve  Banks 
will  maintain  the  $40  transaction  fee  for 
securities  piu-chases  and  sales. 

The  Reserve  Banks  project  that  the 
book-entry  securities  service  will 
recover  101.2  percent  of  costs  in  2000, 
including  imputed  expenses  and 
targeted  ROE.  Total  expenses  are 
projected  to  decrease  $0.1  million,  or 
0.7  percent,  from  the  1999  estimate. 

G.  Noncash  Collection 

Table  14  lists  the  actual  1998. 
estimated  1999,  and  projected  2000  cost 
recovery  performance  for  the  noncash 
collection  service. 


Table  14.— Noncash  Collection  Pro  Forma  Cost  and  Revenue  Performance 

[$  miiltons] 


Year 

Revenue 

1 

Operating 

costs  and 

imputed 

expenses 

2 

Special 

project 

costs 

recovered 

3 

Total 
expense 

[2+31 

4 

Net  income 
(ROE) 
[1-*] 

5 

Target  ROE 
6 

Recovery 

rate  after 

target  ROE 

[1/(4+6) 
(percent 

7 

Special 
proiect 
costs 
deferred 
and  fi- 
nanced 

8 

1998  ..._ 

1999  (Est)  

3.6 
3.0 
2.0 

2.6 
2.0 
1.7 

0.0 
0.0 
0.0 

2.6 
2.0 
1.7 

1.0 
1.0 
0.3 

0.2 
0.1 
0.2 

130.9 
140.2 
107.6 

0.0 
00 

2000  (Bud)  „ 

0.0 

1. 1998  Performance 

The  noncash  collection  service 
recovered  130.9  percent  of  total 
expenses  in  1998  (including  imputed 
expenses  and  targeted  ROE)  compared 
with  a  target  recovery  rate  of  126.8 
percent.  Volume  for  1998  decreased 
14.8  percent  from  1997  volumes.  This  is 
smaller  than  the  budgeted  19.7  percent 
reduction. 

2.  1999  Performance 

Through  October  1999,  the  noncash 
collection  service  recovered  141.2 
percent  of  its  costs.  For  full-year  1999, 
the  Reserve  Banks  estimate  that  the 
noncash  collection  service  will  recover 
140.2  percent  of  costs,  including 
imputed  expenses  and  targeted  ROE, 
compared  with  the  projected  recovery 
rate  of  118.6  percent.  The  higher 
recovery  rate  is  attributable  to  higher- 
than-expected  revenue  from  additional 


called-bond  activity  and  higher-than- 
budgeted  coupon  volume.  Through 
October,  volume  had  decreased  21.7 
percent  compared  with  the  same  period 
in  1998.  The  Reserve  Banks  estimate 
that  full-year  1999  volume  will  decline 
21.4  percent  from  1998  levels  compared 
wi\h  a  26.0  percent  budgeted  decline. 

3.  2000  Pricing 

The  Reserve  Banks  will  reduce  two 
fees  relative  to  1999  fee  levels. 
Specifically,  the  Reserve  Banks  will 
decrease  the  fee  for  bond  collections 
from  $50.00  per  bond  to  $40.00  per 
bond  and  the  per-envelope  fee  for 
deposits  containing  six  to  fifty  coupon 
envelopes  from  $3.00  to  $2.50.  Even 
with  these  decreases,  the  Reserve  Banks 
project  that  the  noncash  collection 
service  will  recover  108.4  percent  of 
total  costs,  including  imputed  expenses 
and  targeted  ROE,  in  2000.  Total 


expenses  are  projected  to  decUne 
approximately  $0.3  million,  or  13.3 
percent,  in  2000,  due  to  a  projected 
volimie  decline  of  29.3  percent.  Total 
revenues  are  projected  to  decline 
approximately  $1.0  million,  or  33 
percent,  because  of  the  projected 
volume  decline  and  the  fee  reductions. 
Volimie  declines  will  continue  as  the 
number  of  bearer  mimicipal  securities 
declines.  New  issues  of  bearer 
municipal  secmities  effectively  ceased 
in  mid- 198  3  when  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA)  removed  the  tax  advantage  for 
investors. 

H.  Special  Cash 

Table  15  presents  the  actual  1998, 
estimated  1999,  and  projected  2000  cost 
recovery  performance  for  the  special 
cash  service. 


"Includes  purchase  and  sale  activity.  All  volume 
comparisons  prior  to  1999  consist  of  on-line 
origination  volume  only,  as  the  Reserve  Banks  did 
not  charge  a  fee  for  the  on-line  receipt  of  a  transfer 
until  then. 

'••The  Reserve  Banks  provide  securities  transfer 
services  for  securities  issued  by  the  U.S.  Treasury 


Department,  federal  government  agencies, 
government-sponsored  enterprises,  and  certain 
international  institutions.  The  priced  component  of 
this  service,  reflected  in  this  memorandum,  consists 
of  revenues,  expenses,  and  volumes  associated  with 
the  transfer  of  all  non-Treasury  securities.  For 
Treasury  securities,  the  Reserve  Banks  act  as  fiscal 


agents  for  the  United  States  on  behalf  of  the 
Treasury  Department,  which  assesses  fees  for  the 
securities  transfer  component  of  the  service.  The 
Reserve  Banks  assess  a  fee  for  the  money  settlement 
component  of  a  Treasury  securities  transfer:  this 
component  is  not  treated  as  a  priced  service. 
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Table  15.— Special  Cash  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


Year 


1998  

1999  (Est) 

2000  (Bud) 


Revenue 


2.7 
2.9 

2.1 


Operating 
costs  and 
imputed  ex- 
penses 


2.5 
2.6 
2.0 


Special 

project 

costs 

recovered 


0.0 
0.0 
0.0 


Total 
expense 

[2+31 


2.5 
2.6 
2.0 


Net  income 
(ROE) 
(1^1 


0.1 
0.2 
0.1 


Target  ROE 


0.1 
0.0 
0.1 


Recovery 
rate  after 
target  ROE 
[1/(4+6)] 
(percent) 


102.9 
106.2 
101.8 


Special 
project 
costs 

deferred 
and 

financed 

8 


0.0 
0.0 
0.0 


Priced  special 


cash  services  represent 


a  very  small  portion  (less  than  one 
percent)  of  overall  cash  services 


provided  by  the 


Reserve  Banks  to 


depository  institutions.  Special  cash 
services  include  wrapped  coin, 
packaging  of  not  istandard  currency 
orders  and  depoi  lits  as  well  as  coin 
deposits,  and  re;  istered  mail  shipments 
of  currency  and  ;oin. 

1. 1998  Performs  nee 

In  1998,  the  sj  ecial  cash  service 
recovered  102.9  percent  of  total 
expenses  (incluc  ing  imputed  expenses 
and  targeted  ROl  l]  compared  widi  a 
targeted  recover '  rate  of  103.1  percent. 

uniform  cash  access 
policy  was  implemented.  Due  to  the 
governmental  nature  of  this  function, 
the  costs  and  re\  enue  associated  with 
nonstandard  ace  sss  are  now  treated  as  a 
nonpriced  servit  e. 

2.  1999  Performs  nee 


Through 
cash  service 
total  expenses, 
expenses  and 
year  1999,  the 
that  the  special 
106.2  percent 
compared  with 
of  105.8  percent 
estimated  to 
million,  or  7.4 
due  mainly  to 
volume  in  coin- 
office  and  the 
office  in  the  bus 
packaging  of 
deposits. 

3.  2000  Pricing 

For  2000,  the 
that  the  special 
101.8  percent  of 
imputed  expe 
Total  costs  in  20JOO 
decline  $.6  million 
from  the  1999 
expected  to  decl  ine 
percent,  from  thp 


October  1999,  the  special 
recovered  103.6  percent  of 
luding  imputed 
targeted  ROE.  For  hill- 
Ri  )serve  Banks  estimate 
( ash  service  will  recover 


of  [total  expenses, 

targeted  recovery  rate 
Revenue  in  1999  is 
inctease  approximately  $.2 
p  }rcent  from  1998  levels, 
St  'onger-than-anticipated 
ivrapping  in  the  Helena 
entrance  of  the  Chicago 
ness  of  nonstandard 
cuitency  orders  and 


Reserve  Banks  project 
( :ash  service  will  recover 
costs,  including 
and  targeted  ROE. 
are  projected  to 
or  21.6  percent, 
.  Revenue  in  2000  is 
$.8  million,  or  27.6 
1999  level. 


The  Fourth  District's  decision  to  exit 
the  coin-wrapping  business  in  April 
2000  is  the  primary  factor  in  both  the 
overall  anticipated  revenue  reduction 
and  cost  reduction  for  the  year.  With 
Cleveland's  departure  from  coin 
wrapping,  registered  mail  is  likely  to 
constitute  approximately  65  percent  of 
special  cash  revenue. 

The  Helena  office  will  reduce  the  fee 
per  box  of  wrapped  coin  from  $2.50  to 
$2.25,  and  the  nonstandard  packaging 
fee  per  coin  bag  deposited  from  $3.00  to 
$2.00. 

Changes  to  surcharges  for  registered 
mail  shipments  of  ciirrency  reflect  a 
System  effort  to  standardize  the  method 
for  pricing  this  product.  To  that  end,  the 
El  Paso  office  will  reduce  the  registered 
mail  surcharge  from  $80.00  to  $31.00, 
while  the  Helena  office  will  increase  the 
surcharge  from  $8.50  to  $14.00,  and  the 
Tenth  District  will  increase  the 
surcharge  for  all  offices  from  $12.00  to 
$13.00.  The  San  Antonio  office 
discontinued  registered  mail  service  in 
April  1999. 

n.  Private  Sector  Adjustment  Factor 

A.  Overview 

As  required  by  the  Monetary  Control 
Act,  the  Reserve  Bank's  fee  schedule  for 
priced  services  includes  "taxes  that 
would  have  been  paid  and  the  return  on 
capital  that  would  have  been  provided 
had  the  services  been  furnished  by  a 
private  business  firm."  These  imputed 
costs  are  based  on  data  developed  in 
part  from  a  model  comprising 
consolidated  financial  data  for  the 
nation's  fifty  largest  (in  asset  size)  bank 
holding  companies  (BHCs). 

The  method  for  calculating  the  PSAF 
involves  determining  the  value  of 
Federal  Reserve  assets  that  will  be  used 
in  providing  priced  services  during  the 
coming  year.  Short-term  assets  are 
assumed  to  be  financed  with  short-term 
liabilities;  long-term  assets  are  assumed 
to  be  financed  with  a  combination  of 
long-term  debt  and  equity  derived  from 
the  BHC  model. 


Imputed  capital  costs  are  determined 
by  applying  related  interest  rates  and 
rates  of  return  on  equity  from  the  BHC 
model.  The  long-term  debt  and  equity 
rates  are  based  on  BHCs  in  the  model  for 
each  of  the  last  five  years.  Because 
short-term  debt,  by  definition,  matures 
within  one  year,  only  data  for  the  most 
recent  year  are  used  for  computing  the 
short-term  debt  rate. 

B.  Discussion 

The  PSAF  for  2000  of  $192.6  million 
represents  an  increase  of  $76.8  million, 
or  66  percent,  from  the  PSAF  of  $115.8 
million  for  1999.  The  large  increase  in 
the  PSAF  for  2000  is  due  mainly  to 
recognition  of  the  effect  of  including 
pension  assets  and  postretirement/ 
postemployment  benefit  liabilities  in 
the  PSAF  balance  sheet  and,  therefore, 
in  the  computation  of  imputed  asset 
financing  costs  and  return  on  equity 
inherent  in  the  PSAF.  Estimates  of  the 
priced  pension  credit  were  included  in 
pricing  decisions  beginning  in  1993 
when  accoimting  standards  were 
implemented  to  recognize 
postretirement  benefit  expenses  based 
on  actuarial  estimates.  Results  of  actual 
pension  credits  and  other  benefit  costs 
have  been  included  in  published  pro 
forma  financial  statements  for  the  priced 
services  since  the  inception  of  the 
related  accounting  requirements  for 
pension  plans  in  1987.  The  same 
pension  asset  and  postretirement/ 
postemployment  liability  have  not 
previously  been  reflected  in  balance 
sheet  accounts  for  PSAF  calculation 
purposes  since  the  pension  asset  is  self- 
financed  through  actual  income 
generated  by  the  plan's  assets,  not 
through  imputed  long-term  debt  and 
equity  factors  inherent  in  the  PSAF.  " 
The  same  cumulative  effect  of  income 
and  expenses  from  pension  and  other 
benefits  accoimting  procedures  is, 


"In  addition,  contributions  to  fund  the  Federal 
Reserve's  retirement  plan  were  recognized  in 
expenses  when  paid  and  subject  to  recovery 
through  explicit  fees  or  other  recovery  methods  in 
those  years. 
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however,  included  in  the  balance  sheets 
of  bank  holding  companies  (BHCs)  used 
to  compute  financing  rates  and  retiun 
on  equity  rates  applied  to  Reserve  Bank 
assets  to  be  financed  for  the  2000  PSAF. 
These  items  should  be  included  in  the 
Federal  Reserve's  PSAF  calculation. 
Including  the  net  cumulative  effect  of 
these  items  in  the  PSAF  would  add 
$60.5  million  of  additional  imputed 
costs  to  the  2000  PSAF.  Had  this  net 
cumulative  asset  been  included 
historicidly  in  PSAF  calculations,  the 
ten-year  cost  recovery  amoiuit  for  1989- 
1998  would  have  been  99.9  percent 
rather  than  the  100.7  percent  originally 
calculated.  In  the  future,  cost  recovery 
percentages  that  incorporate  these 
additional  financing  costs  for  each 
rolling  ten-year  period  will  be  cited. 

1.  Asset  Base 

The  total  estimated  value  of  Federal 
Reserve  assets  to  be  used  in  providing 
priced  services  in  2000  is  reflected  in 
table  16.  Table  17  shows  that  the  assets 
assumed  to  be  financed  through  debt 
and  equity  are  projected  to  total 
$1,116.5  milUon.  This  represents  a  net 
increase  of  $465.1  million,  or  71.4 
percent,  from  1999  assets  of  $651.4 
million,  as  shown  in  table  17.  More  than 
three  quarters  of  this  increase  results 
ft'om  including  net  pension  assets 
(prepaid  costs  less  postretirement/ 
postemployment  liabilities)  of  $361.5 
million  in  priced  assets  to  be  financed 
through  the  PSAF,  with  building      . 
projects  in  two  Districts  and  check 
standardization  and  imaging  initiatives 
accounting  for  the  remaining  increase. 


2.  Cost  of  Capital,  Taxes,  and  Other 
Imputed  Costs 

Table  17  also  shows  the  financing  and 
tax  rates  and  the  other  required  PSAF 
recoveries  for  2000  and  compares  the 
2000  rates  with  the  rates  used  for 
developing  the  PSAF  for  1999.  The 
pretax  retiim  on  equity  rate  decreased 
slightly  from  23.5  percent  for  1999  to 
23.3  percent  for  2000.  The  decrease  is  a 
result  of  lower  1998  BHC  financial 
performance  included  in  the  2000  BHC 
model  relative  to  the  1993  BHC 
financial  performance  used  in  the  1999 
BHC  model. 

3.  Capital  Adequacy 

As  shown  in  table  18,  the  amount  of 
capital  imputed  for  the  2000  PSAF 
totals  30.0  percent  of  risk-weighted 
assets  and  4.82  percent  of  total  assets. 
The  capital  to  risk-weighted  asset  ratio 
and  the  capital  to  total  assets  ratio 
exceed  regixlatory  guidelines  for 
adequately  capitalized  institutions  and 
the  BHCs. 

m.  Analysis  of  Competitive  Effect 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payment  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reserve  in  the  Payments 
System."  '*  Under  this  policy.  Board 
assesses  whether  the  change  would  have 
a  direct  and  material  adverse  effect  on 


I*  FRRS  7-145.2. 


the  ability  of  othlr  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
because  of  differing  legal  powers  or 
constraints  or  because  of  a  dominant 
market  position  of  the  Federal  Reserve 
deriving  from  such  legal  differences.  If 
the  fees  or  fee  structiues  create  such  an 
effect,  the  Board  must  further  evaluate 
the  changes  to  assess  whether  their 
benefits — such  as  contributions  to 
payment  system  efficiency,  payment 
system  integrity,  or  other  Board 
objectives— can  be  retained  while 
reducing  the  hindrances  to  competition. 

The  Board  does  not  believe  that  the 
fees  and  fee  structiires  will  have  a  direct 
and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services. 
Assuming  the  Reserve  Banks'  volvune 
and  cost  projections  are  accurate,  the 
fees  are  set  to  provide  the  Federal 
Reserve  a  return  on  equity  similar  to 
that  earned  on  average  by  large  bank 
holding  companies  diuing  the  past  five 
years.  Moreover,  the  recommended  2000 
fee  schedules  will  enable  the  Reserve 
Banks  to  continue  to  recover  all  actual 
and  imputed  costs  of  providing  priced 
services  over  the  long  run.  The  Board, 
however,  is  evaluating  changes  to 
certain  price  and  service  levels  that 
affect  private-sector  ACH  operators  and 
their  customers  to  determine  whether 
such  changes  may  better  promote 
competition  within  the  market  for  ACH 
services  (64  FR  27793,  May  21, 1999). 
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16.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[millions  of  dollars — average  tor  year] 


supplies'^ 


Short-term  assets 

Imputed  resei  \ie  requirement  on  clearing  balances 

Investment  in  marketable  securities 

Receivables 

Materials  and 

Prepaid  expenses'^ 

Items  in  process  of  collection 

Total  sho^l-term  assets 
Long-term  assets: 
Premises  ^^' 
Fumiture  and 
Leasetiold  i 
Prepaid  Pension 


equipment  ■'' 

m^rovements  and  long-term  prepayments ''' 
Costs  "  


Total  lonf-term  assets 
Total  assets  .... 


Short-term  liabillti<  s 
Clearing  balances 
Deferred 
Short-term 


credt 


debt 


Total  liabilities 
Equity!" 


Total  liabilities  an  equity 


and  balances  arising  from  early  credit  of  uncollected  items 

items  

19  


Total  short-term  liabilities  

Long-term  liabilities: 

Postemploymtent/retirement  benefits  '^ 
Long-term  dert" 


Total  loni  |-term  liabilities 


Note:  Details  may  not  add  to  totals  due  to  rounding. 


2000 


$762.2 
6,859.5 

74.2 
3.4 

21.4 
3,804.2 


11,524.9 

411.7 

180.1 

64.2 

599.8 


1,255.8 
$12,780.7 


$7,621 .7 

3,804.2 

99.0 


11,524.9 

238.3 
400.9 


639.2 


12,164.1 
616.6 


$12,780.7 


1^  Financed  thrdugh  PSAF;  oth€>r  assets  are  self-financing. 

'8 Includes  allocations  of  Board  of  Govemors'  assets  to  priced  sen/ices  of  $0.5  million  for  2000  and  $0.4  million  for  1999. 

'9  Imputed  figurus  represent  the  source  of  financing  for  certain  priced  services  assets. 


1999 


$757.7 
6,819.6 

69.1 
4.1 

20.2 
3,470.7 


11,141.4 

386.6 

150.3 

21.1 


558.1 
$11,699.5 


$7,577.3 

3,470.7 

93.4 


11,141.4 


207.6 


207.6 


11,349.0 
350.5 


$11,699.5 
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Table  17.— Derivation  of  the  2000  and  1999  PSAF 

[millions  of  dollars] 


2000 


Assets  to  be  financed:  ^° 

Short-term  

Long-term^i 


$99.0 
1,017.5 


$1,116.5 
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1999 


$93.4 
558.1 


$651.4 


B.  Weighted  average  cost: 

1 .  Capital  Structure  22  • 

Short-term  debt  

Long-term  debt 

Equity  

2.  Financing  rates/costs  22 

Short-term  debt  

Long-term  debt 

Pre-tax  equity  "  

3.  Elements  of  capital  costs: 

Short-term  debt 

Long-term  debt 

Equity  

C.  Other  required  PSAF  recoveries: 

Sales  taxes 

Federal  Deposit  Insurance  assessment 
Board  of  Governors  expenses  


D.  Total  PSAF  recoveries: 

As  a  percent  of  capital  17.2%  17.8% 

As  a  percent  of  expenses  24 "  28.5%  18.2% 

E.  Tax  rate 31.5%  32.0% 

NOTE:  Details  may  not  add  to  totals  due  to  rounding. 

20  Priced  service  asset  base  is  based  on  the  direct  determination  of  assets  method. 

21  Consists  of  total  priced  long-term  assets  less  postretirement/postemployment  benefit  liabilities  (for  2000  only). 

22  All  short-term  assets  are  assumed  to  be  financed  with  short-term  debt.  Of  the  total  long-term  assets  for  2000,  39.4%  are  assumed  to  be  fi- 
nanced with  long-term  debt  and  60.6%  with  equity. 

23  The  pre-tax  rate  of  retum  on  equity  is  based  on  the  average  after-tax  rate  of  retum  on  equity,  adjusted  by  the  effective  tax  rate  to  yield  ttie 
pre-tax  rate  of  retum  on  equity  for  each  bank  holding  company  for  each  year.  These  data  are  then  averaged  over  five  years  to  yieW  the  pre-tax 
retum  on  equity  for  use  in  the  PSAF. 

^*  Systemwide  2000  budgeted  priced  service  expenses  less  shipping  are  $675.0  million. 


- 

9.0% 
35.8% 
55.1% 

5.1% 

6.6% 

23.3% 

• 

14.8% 
31.7% 
53.5% 

5.1% 

6.6% 

23.5% 

$99.0x5.1%  = 

400.9  X  6.6%  = 

616.6  X  23.3%  = 

$5.0 

26.5 

143.7 

$93.4 

207.6 

350.5  X 

X  5.1%  = 
X  6.6%  = 
23.5%  = 

$4.8 
13.7 
82.4 

$175.2 

$100.8 

$10.3 
2.9 
4.2 

$8.7 
2.8 
3.4 

17.4 

14.9 

- 

$192.6 

$115.8 
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TABLt  18.— Computation  of  2000  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars] 
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reduirement  on  clearing  balances 
mark)  table  securities 


es 


Imputed  reserve 
Investment  in 
Receivables 
Materials  and  suppi 
Prepaid  expenses 
Items  in  process  of 

Premises  

Fumiture  and  equip^nent 

Leases,  leasehold  i^iprovements  &  long-term  prepayments 

Prepaid  Pension  ^ 


collection 


Ccsts 


Total 

Imputed  Equity  for  tOOO 
Capital  to  Risk-Weighted  Assets 
Capital  to  Total  Assets  


Note:  Details  ma^ 


Assets 


$762.2 

6,859.5 

74.2 

3.4 

21.4 

3,804.2 

411.7 

180.1 

64.2 

599.8 


$12,780.7 
$616.6 
30.0% 
4.82% 


Risk 
weighted 


0.0 
0.0 
0.2 
1.0 
1.0 
0.2 
1.0 
1.0 
1.0 
1.0 


Weight 
assets 


$0.0 
0.0 

14.8 
3.4 

21.4 
760.8 
411.7 
180.1 

64.2 
599.8 


$2,056.3 


not  add  to  totals  due  to  rounding. 
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Automated  Clearinghouse  Fee  Schedule  ^^ 


Origination  (per  item  or  record): 

Items  in  small  files  ^e 

Items  in  large  files^^  

Addenda  record  

Receipt  (per  item  or  record): 

Item 

Addenda  record  

Input  file  processing  fees  (per  file): 

Small  file  

Large  file 

Montfily  fees: 

Account  servicing  fee  (per  routing  number)  .. 

Information  extract  file 

Retum  item/notification  of  change  (NCX2)  fees^S; 

Voice  response  retum/NOC^s  

Nonelectronic  input/output  fees**: 

Tape  input/output 

Paper  output 

Diskette  output 

Facsimile  retum/NCXJ^^  


$0.0055 
$0  0045 
$0,002 

$0,007 
$0,002 

$1.75 
$6.75 

$25.00 
$10.00 

$2.00 

$25.00 
$15.00 
$15.00 
$15.00 


2STf)e  Reserve  Banks  will  delay  implementing  the  coming  year's  price  and  servk:e  level  changes  until  April  3,  2000.  The  delay  Is  interxled  to 
minimize  changes  during  the  period  surrounding  the  century  rollovef.  Current  Reserve  Bank  prices  and  products  will  rem2un  appik^able  through 
the  first  quarter  of  next  year. 

26  Small  files  contain  fewer  than  2,500  items. 

2^  Large  files  contain  2,500  or  more  items. 

28  The  Reserve  Banks  also  assess  a  $15  fee  for  every  govemment  paper  retum/NOC  they  process.  This  servrce  is  not  considered  a  priced 
servk:e.  The  fee  includes  the  transaction  fee  in  addition  to  the  conversion  fee. 

29  The  fee  includes  the  transaction  fee  in  addition  to  the  vok:e-response  fee. 
^  These  services  are  offered  in  contingency  situations  only. 

3'  The  fee  includes  the  transaction  fee  in  addition  to  the  conversion  fee. 
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Funds  transfer 
Volume-baked 
Per  trs  nsfer 
Per  trs  nsfer 
Per  transfer 
Surcharge 
Off-lim 


transfer  originated 
Teleprtone  notification  


Net  settlement 
Basic  fee 


Settler  lent  charge  per  entry 
Settletpent  file  charge  


Surcharge 

Off-lini  origination  per  file  ^ 

Telep^  one  notification  per  file 
Minimum  n  lonthly  fee 
Fedwire-based,  small-dollar  arrangement  per  settlement  day  3* 
Fedwire-b^sed,  large-dollar  arrangement  per  settlement  day** 


32  The 
minimize 
the  first  quarter 

33Theoff-lin« 
sheet  service 

*•  Participant ; 
of  the  settlemei  it 


Reserve  Banks  will  delay  implementing  the  coming  year's  price  and  service  level  changes  until  April  3,  2000.  The  delay  is  intended  to 
changes  during  the  period  surrounding  the  century  rollover.  Current  Reserve  Bank  prices  and  products  will  remain  applicable  through 

of  nexl  year. 

origination  surcharge  will  be  waived  by  Reserve  Banks  that  do  not  provide  an  electronic  submission  capability  for  the  settlement 

in  arrangements  and  settlement  agents  are  also  charged  the  applicable  Fedwire  funds  transfer  fee  for  each  transfer  into  and  out 
account. 
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Funds  Transfer  and  Net  Settlement  Fee  Schedule  - 


pricing  fees  (originations  and  receipts) 

for  the  first  2.500  transfers  per  month  

for  additional  transfers  up  to  80,000  per  month 
for  every  transfer  over  80,000  per  month 


Fees 


$0.33 
$0.24 
$0.17 

$15.00 
$15.00 


$0.95 
$12.00 

$15.00 

$15.00 

$60.00 

$100.00 

$100.00— $175.00 
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Book-Entry  Securities  Fee  Schedule  ^^ 
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Book-entry  securities  transfer: 
Basic  transfer  fee: 

Transfer  originated  

Transfer  received  

Reversal  originated  

Reversal  received 

Surcharge: 

Off-line  transfer  originated  or  received  

Off-line  reversal  originated  or  received 

Monthly  maintenance  fees: 

Account  maintenance  (per  account)  

Issues  maintained  (per  issue/per  account) 
Purchase  &  sale: 

Transaction  fee 


Fees 


$0.70 
0.70 
0.70 
0.70 

18.00 
18.00 

15.00 
0.45 

40.00 


35  The  Reserve  Banks  will  delay  implementing  the  coming  year's  price  and  service  level  changes  until  April  3,  2000.  The  delay  is  intended  to 
minimize  changes  during  the  period  surrounding  the  century  rollover.  Current  Reserve  Bank  prices  and  products  will  remain  applicable  through 
the  first  quarter  of  next  year. 

Noncash  Collection  Fee  Schedule  ^^ 


Fees 


Coupon  collection: 

Cash  letters: 

With  five  or  fewer  coupon  envelopes 

With  six  to  fifty  coupon  envelopes 

Coupon  envelopes: 

With  five  or  fewer  coupon  envelopes 

With  six  to  fifty  coupon  envelopes 

Return  items  

Bond  collection  (per  bond):  


$7.50 

15.00 

4.75 

2.50 

15.00 

3^40.00 

3«The  Reserve  Banks  will  delay  implementing  the  coming  year's  price- and  service  level  changes  until  April  3,  2000.  The  delay  is  intended  to 
minimize  changes  during  the  period  surrounding  the  century  rollover.  Current  Reserve  Bank  prices  and  products  will  remain  applicable  through 
the  first  quarter  of  next  year. 

3^  Plus  actual  shipping  costs. 


484 


(fei 


Wrapped  Coin 

All  Fourth  District 

Helena  oftio ) 
Nonstandard  Packaging 

All  Seventh 

Helena  offic^ 

El  Paso 


offi<  e 


3«The  Reservd 
minimize  changes 
the  first  quarter  0f 
39  There  are  filly 
*0This  service 
*^  El  Paso's 
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Special  Cash  Services  Fee  Schedule  ^s 


Fee 


r  box  39) 

offices — Discontinued  April  2000 


$2.25 


District  offices  (per  currency  order  or  deposit)  *o  12.00 

(per  coin  bag  deposited)  2.00 

(Express  Cash  Orders)  •" *'' 6000 


Banks  will  delay  implementing  the  coming  year's  price  and  service  level  changes  until  April  3,  2000.  The  delay  is  intended  to 
during  the  period  surrounding  the  century  rollover.  Current  Reserve  Bank  prices  and  products  will  remain  applicable  through 
next  year. 

rolls  of  coin  in  each  box. 
only  applies  to  the  $1  through  $20  denominations. 

Cash  Order  Fee  applies  only  to  orders  that  need  same  day  preparation  and  delivery. 


E)  press 


Registered  Mail  Fees^ 


Surcharge 


Insurance  fee  ^ 


First  District 

Helena  office**  

All  Tenth  Diitrict  offices 

El  Paso  offi<« 

San  Antonio 


All  Twelfth  C  Istrict  offices 


■*-  Depository  I  istitutions  also  pay  any  postage  fees  incurred  for  registered  mail.  Postage  fees  are  billed  separately  from  Federal  Reserve  Bank 
surcharges  and  nsurance  fees.  , ,  «   „       , 

*3  Insurance  f«es  are  per  $1,000  shipped  via  the  registered  mail  service  in  excess  of  ttie  first  $25,000,  which  is  covered  by  the  U.S.  Postal 
Service. 

•••♦  The  Helena  office  only  ships  registered  mail  packages  valued  up  to  $25,000,  so  no  additional  insurance  is  needed  in  excess  of  the  $25,000 
covered  by  the  IS  Postal  Service 


office — Discontinued  April  1999 


$30.00  $0.80 
14.00 

13.00  0.27 

31.00  0.26 

14.00  0.20  (Cont.  U.S.) 
0.30  (Other) 
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Electronic  Connection  Fee  Schedule  '*^,  *^ 

The  Reserve  Banks  charge  fees  for  the  electronic  connections  used  by  depository  institutions  to  access  priced  services 
and  allocate  the  cost  and  revenue  associated  with  electronic  access  to  the  various  priced  services.  At  this  time,  electronic 
access  fees  for  2000  remain  at  their  1999  levels. 


Connection  types: 

Dial — receive  and  send  (FedLine) 

Link  encrypted  dial  

High-speed  dial  @  56  kbps 

Multidrop  leased  line  

Dedicated  leased  line  (to  9.6  kbps)  

High-speed  leased  line  @  19.2  kbps 

High-speed  leased  line  @  56  kbps  

High-speed  leased  line  @  128  kbps 

High-speed  leased  line  @  256  kbps 

Cross-district 

Contingency  testing  options:  *« 

Premium  dedicated  dial  test  connectkKi  

Basic  dedicated  dial  test  connection 

Shared  dial  test  connection 

Third-party  contingency  site  dial  test  connection 


Fees 


$75.00  per  month. 
$200.00  per  month. 
$350.00  per  month. 
$450.00  per  month. 
$750.00  per  month. 
$850.00  per  month. 
$1 ,000.00  per  month. 
$1,800.00  per  month. 
$2,000.00  per  month 
Actual  cost.*' 

$500.00  per  month. 
$250.00  per  month. 
$150.00  per  month. 
$45.00  per  month. 


♦s  Installation,  training,  contingency  hardware,  and  software  certification  are  not  considered  priced  services,  and  the  fees  for  these  servces  are 
not  listed  here.  For  a  copy  of  the  full  electronic  access  fee  schedule,  contact  the  local  Federal  Reserve  Bank. 

*6The  Reserve  Banks  will  delay  implementing  the  coming  year's  price  and  service  level  changes  until  April  3,  2000.  The  delay  is  intended  to 
minimize  changes  during  the  period  surrounding  ttie  century  rollover.  Cun-ent  Reserve  Bank  prices  and  products  will  remain  applicable  through 
the  first  quarter  of  next  year. 

*^The  customer  pays  the  actual  costs  of  the  circuit  and  a  monthly  surcharge  to  cover  an  equitable  share  of  expenses  associated  with  cus- 
tomer support,  depreciation  of  hardware  (that  is,  link  encryption  units),  and  other  overtiead  expenses.  At  a  minimum,  this  fee  must  be  equivalent 
to  the  staridard  fee  for  the  particular  type  of  leased  line  connection. 

**  Use  of  Dial  Test  connections  should  not  exceed  60  hours  per  month  for  the  Premium  service  and  1 20  hours  per  year  for  the  Basic  and 
Shared  sen/ices.  Customers  exceeding  this  guideline  should  establish  a  Dedicated  Leased  Line  connection  for  testing. 


The  Reserve  Banks  anticipate 
introducing  frame  relay  as  an  electronic 
access  service  dm-ing  the  second  half  of 
2000.  Frame  relay  will  provide  higher 
throughput  and  enhanced  security  to 
leased-line  customers.  With  the 
deployment  of  frame  relay,  the  Reserve 
Banks  will  develop  an  additional  fee 
schedule  for  those  customers  wanting  to 
migrate  to  the  new  network,  while  still 
providing  access  through  the  current 
system  at  the  fee  levels  for  those  that  do 
not. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  28,  1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-42  Filed  1-4-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy;  Notice 
of  Meeting  of  the  Presidential  Advisory 
Council  on  HIV/AIDS  and  Its 
Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Presidential  Advisory  Coimcil  on 
HIV/ AIDS  on  February  13-15,  2000,  at 
the  Radisson-Barcelo,  Washington,  DC. 
The  meeting  of  the  Presidential 
Advisory  Council  on  HIV/ AIDS  will 


take  place  on  Sunday,  February  13, 
Monday,  February  14  and  Tuesday, 
February  15  (8:30  a.m.  to  6:00  p.m.  on 
Monday  and  Tuesday)  at  the  Radisson- 
Barcelo,  2121  P  Street,  NW, 
Washington,  D.C.  20037.  The  meetings 
will  be  open  to  the  public. 

The  purpose  of  the  subcommittee 
meetings  will  be  to  finalize  any 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
the  Administration.  The  agenda  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  may  include  presentation  from  the 
Council's  subcommittees. 
Appropriations,  Discrimination, 
International,  Prevention,  Prison,  Racial 
Ethnic  Populations,  Research,  and 
Services  Issues. 

Daniel  C.  Montoya,  Executive 
Director,  Presidential  Advisory  Council 
on  HTV  and  AIDS,  Office  of  National 
AIDS  Policy,  736  Jackson  Place,  NW, 
Washington,  DC  20503,  Phone  (202) 
456-2437,  Fax  (202)  456-2438,  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 


Andrea  Hall  at  (301)  986-^870  no  later 
than  January  12,  2000. 
Daniel  C.  Montoya, 

Executive  Director,  Presidential  Advisory 
Council  on  HTV  and  AIDS. 

[FR  Doc.  00-120  Filed  1-t-OO;  8:45  am] 

BILLING  CODE  3195-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[INFO-00-16] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  providing 
opportunity  for  public  comment  on 
proposed  data  collection  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
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whether  the  u  iformation  shall  have 
practical  utili  y;  (b)  the  accuracy  of  the 
agency's  estintate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  jnfonnation  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  for 
other  forms  ol  information  technology. 
Send  comments  to  Seleda  Ferryman, 
CDC  Assistant  Reports  Clearance 
Officer,  1600  Clifton  Road.  MS-D24, 
Atlanta,  GA  3^)333.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Pr«poMd  Pro|ect 

National  H(ispital  Ambulatory 
Medical  Care  ISurvey— {0920-02  78)— 
Revision— {NCHS)— The  National 
Hospital  AmUuktory  Medical  Care 
Survey  (NHAMCS)  has  been  conducted 
annually  sinc^  1992  and  is  directed  by 
the  Division  of  Health  Care  Statistics, 
National  Centpr  for  Health  Statistics, 
CDC.  The  purtrose  of  the  NHAMCS  is  to 
meet  the  needs  and  demands  for 
statistical  information  about  the 


provision  of  ambulatory  medical  care 
services  in  the  United  States. 
Ambulatory  services  are  rendered  in  a 
wide  variety  of  settings,  including 
physicians'  offices  and  hospital 
outpatient  and  emergency  departments. 
The  target  universe  of  the  NHAMCS  is 
in-person  visits  made  in  the  United 
States  to  outpatient  departments  and 
emergency  departments  of  non-Federal, 
short-stay  hospitals  (hospitals  with  an 
average  length  of  stay  of  less  than  30 
days)  or  those  whose  speculty  is  general 
(medical  or  surgical)  or  children's 
general.  The  NHAMCS  was  initiated  to 
complement  the  National  Ambulatory 
Medical  Care  Survey  (NAMCS,  OMB 
No.  0920-0234)  which  provides  similar 
data  concerning  patient  visits  to 
physicians'  offices.  The  NAMCS  and 
NHAMCS  are  the  principal  sources  of 
data  on  approximately  90  percent  of 
ambulatory  care  provided  in  the  United 
States. 

The  NHAMCS  provides  a  range  of 
baseline  data  on  die  characteristics  of 
the  users  and  providers  of  ambulatory 
medical  care.  Data  collected  include 
patients'  demographic  characteristics 


and  reason(s)  for  visit,  and  the 
physicians'  diagnosis(es),  diagnostic 
services,  medications,  and  disposition. 
These  data,  together  with  trend  data, 
may  be  used  to  monitor  the  effects  of 
change  in  the  health  care  system,  the 
planning  of  health  services,  improving 
medical  education,  determining  health 
care  work  force  needs,  and  assessing  the 
health  status  of  the  population. 

Users  of  NHAMCS  data  include,  but 
are  not  limited  to,  congressional  offices. 
Federal  agencies  such  as  NIH,  state  and 
local  governments,  schools  of  public 
health,  colleges  and  universities,  private 
industry,  nonprofit  foundations, 
professional  associations,  as  well  as 
individual  practitioners,  researchers, 
administrators,  and  health  planners. 
Uses  vary  from  the  inclusion  of  a  few 
selected  statistics  in  a  large  research 
effort,  to  an  in-depth  analysis  of  the 
entire  NHAMCS  data  set  covering 
several  years. 

The  number  of  respondents  for  the 
NHAMCS  is  based  on  a  sample  of  600 
hospitals  with  an  87  percent 
participation  rate.  The  total  cost  to 
respondents  is  estimated  to  be  $400,000. 
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Respondents 


Hospitals:  Induction  forms  

Emergency  Departments:  Induction  forms 

Patient  Record  forms  

Outpatient  Departments:  Induction  forms  . 
Patient  Record  fornis 

Total 


Number  of 
respondents 


520 
425 
425 
400 
400 


Number  of 
responses/ 
respondent 


6 
1 

100 
3 

150 


Avg.  burden/ 
response 
(in  hrs.) 


1 
1 

4/60 
1 

4/60 


Response 

burden 

(hrs.) 


3.120 
425 
2,833 
1,200 
4,000 


11,578 


Dated:  December  29,  1999. 
Kathy  Cahill, 

Associate  Director  for  Policy,  Planning,  and 
Evaluation,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-130  Filed  1-4-00;  8:45  am] 
BILUNG  CODE  416»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[INFCM)0-17] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  providing 
opportunity  for  public  comment  on 
proposed  data  collection  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  for 


other  forms  of  information  technology. 
Send  comments  to  Seleda  Ferryman, 
CDC  Assistant  Reports  Clearance 
Officer,  1600  CUfton  Road,  MS-D24, 
Atlanta,  GA  30333.  Written  comments 
should  be  received  with  60  days  of  this 
notice. 

Proposed  Project 

National  Ambulatory  Medical  Care 
Siu^ey — (0920-0234)— Revision — 
(NCHS) — The  National  Ambulatory 
Medical  Care  Survey  (NAMCS)  was 
conducted  annually  from  1973  to  1981, 
again  in  1985,  and  resumed  as  an 
aimual  survey  in  1989.  It  is  directed  by 
the  Division  of  Health  Care  Statistics, 
National  Center  for  Health  Statistics, 
CDC.  The  piu-pose  of  NAMCS  is  to  meet 
the  needs  and  demands  for  statistical 
information  about  the  provision  of 
ambulatory  medical  care  services  in  the 
United  States.  Ambulatory  services  are 
rendered  in  a  wide  variety  of  settings, 
including  physicians'  offices  and 
hospital  outpatient  and  emergency 
departments.  The  NAMCS  target 
population  consists  of  all  office  visits 
within  the  United  States  made  by 
ambulatory  patients  to  non-Federal, 
office-based  physicians  (excluding  those 
in  the  specialties  of  anesthesiology, 
radiology,  and  pathology)  who  are 
engaged  in  direct  patient  care.  Since 
more  than  80  percent  of  all  direct 
ambulatory  medical  care  visits  occiu'  in 
physicians'  offices,  the  NAMCS 
provides  data  on  the  majority  of 
ambulatory  medical  care  services.  To 
complement  these  data,  in  1992  NCHS 
initiated  the  National  Hospital 
Ambulatory  Medical  Care  Siuvey 
(NHAMCS,  OMB  No.  0920-0278)  to 
provide  data  concerning  patient  visits  to 
hospital  outpatient  and  emergency 


departments.  The  NAMCS,  together 
with  the  NHAMCS,  constitute  the 
ambulatory  component  of  the  National 
Health  Care  Survey  (NHCS)  and  wUl 
provide  coverage  of  more  than  90 
percent  of  ambulatory  medical  care. 

The  NAMCS  provides  a  range  of 
baseline  data  on  the  characteristics  of 
the  users  and  providers  of  ambulatory 
medical  care.  Data  collected  include  the 
patients'  demographic  characteristics 
and  reason(s)  for  visit,  and  the 
physicians'  diagnosis(es)  and  diagnostic 
services,  medications  and  disposition. 
These  data,  together  with  trend  data, 
may  be  used  to  monitor  the  effects  of 
change  in  the  health  care  system, 
provide  new  insights  into  ambulatory 
medical  care,  and  stimulate  further 
research  on  the  use,  organization,  and 
delivery  of  ambulatory  care. 

Users  of  NAMCS  data  include,  but  are 
not  limited  to,  congressional  and  other 
federal  government  agencies  such  as 
NIH  and  FDA,  state  and  local 
governments,  medical  schools,  schools 
of  public  health,  colleges  and 
universities,  private  businesses, 
nonprofit  foundations  and  corporations, 
professional  associations,  as  well  as 
individual  practitioners,  researchers, 
administrators  and  health  plaimers. 
Uses  vary  fi-om  the  inclusion  of  a  few 
selected  statistics  in  a  large  research 
effort,  to  an  in-depth  analysis  of  the 
entire  NAMCS  data  set  covering  several 
years. 

To  calculate  the  burden  hours,  the 
number  of  respondents  for  NAMCS  is 
based  on  a  sample  of  6,000  physicians 
with  a  50  percent  participation  rate  (this 
includes  physicians  who  are  out-of- 
scope  as  well  as  those  who  refuse).  The 
total  cost  to  respondents  is  estimated  to 
be  $300,000. 


Number  of 
respondents 
(physicians) 

Number  of 
responses/ 
respondent 

Avg.  burden/ 
response 
(in  hrs.) 

Response 

burden 

(hrs.) 

Office-based  physicians  induction  form 

3,000 
3,000 

1 
30 

.42 
.05 

1,260 

Patient  record  form  

4.500 

Total 

5,760 
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Dated:  Decemter  29,  1999. 
Kathy  Cahill, 

Associate  Directi)r 
Evaluation,  Cen 
Prevention  (CLX^ 
(FR  Doc.  00-131 
BILUNO  CODE  41«  -18-P 
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for  Policy,  Planning,  and 
ers  for  Disease  Control  and 

I. 

Filed  1-4-00;  8:45  am) 


DEPARTMEN-   OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention     | 

CDC  Advisorvl  Committee  on  HIV  and 
STD  Prevention:  Meeting 


with  section  10(a)(2)  of 
Advisory  Committee  Act 

the  Centers  for  Disease 
Prevention  (CDC) 
following  committee 


Ad 


In  accordance 
the  Federal 
(Pub.  L.  92-46(3 
Control  and 
annoimces  the 
meeting 

Name:  CDC 
and  STD  Prevei*ion 

Time  and  Datp 
24,  2000. 

Place:  Main 
2101  Constitution 
DC. 

Time  and  Da^:  1  p.m.-5  p.m.,  January  24, 
2000. 

Place:  Hotel  Ljombardy,  International 
Conference  Roo  n,  291  Pennsylvania  Avenue 
NW,  Washingto  i,  DC. 

Status:  Open  o  the  public,  limited  only  by 
the  space  avails  jle.  The  meeting  room  at  the 


visory  Committee  on  HTV 

on. 

;  8:30  a.m. -12  p.m.,  January 


N  ational  Academy  of  Sciences, 
Avenue  NW,  Washington, 


Hotel  Lombard} 


404/639-«008 
pbf7@cdc.gov. 

The  Director. 
Services  Office, 


will  accommodate 


approximately  ;  2  people. 

Purpose:  This  Committee  is  charged  with 
advising  the  Dii  Bctor,  CDC,  regarding 
objectives,  strati  tgies,  and  priorities  for  HIV 
and  STD  prever  tion  efforts  including 
maintaining  sui  i/eillance  of  HIV  infection, 
AIDS,  and  STDj  ,  the  epidemiologic  and 
laboratory  stud;  of  HIV/ AIDS  and  STDs, 
information/edi  cation  and  risk  reduction 
activities  desigr  ed  to  prevent  the  spread  of 
HIV  and  STDs, ;  ind  other  preventive 
measures  that  b  ;come  available. 

Matters  To  Bt  Discussed:  Agenda  items 
include  issues  [  ertaining  to  evolving  HTV 
prevention  prio  'ities.  Agenda  items  are 
subject  to  chanj  e  as  priorities  dictate. 

Contact  Perse  n  for  More  Information: 
Paulette  Ford,  C  ommittee  Management 
Analyst,  Nation  al  Center  for  HTV,  STD,  and 
TB  Prevention,  1600  Clifton  Road,  NE,  M/S 
E-07,  Atlanta.  ( Georgia  30333.  Telephone 


ax  404/639-8600,  e-mail 


Management  Analysis  emd 
has  been  delegated  the 
authority  to  sigti  Federal  Register  Notices 
pertaining  to  ar  nouncements  of  meetings  and 
other  committe  i  management  activities,  for 
both  the  Center  >  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  anc  Disease  Registry. 


Dated:  December  21,  1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  00-118  Filed  01-04-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families  (ACF) 

[Program  Announcement  No.  OCSE  99SIP- 
1] 

Child  Support  Enforcement 
Demonstration  and  Special  Projects — 
Special  improvement  Projects 

agency:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  DHHS. 
ACTION:  Armoimcement  of  availability  of 
funds  and  request  for  competitive 
applications  under  the  Office  of  Child 
Support  Enforcement's  Special 
Improvement  Projects. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Child  Support  Enforcement  (OCSE) 
invites  eligible  applicants  to  submit 
competitive  grant  applications  for 
special  improvement  projects  which 
further  the  national  child  support 
mission,  vision,  and  goals  which  are:  all 
children  to  have  parentage  established; 
all  children  in  IV-D  cases  to  have 
financial  and  medical  orders;  and  all 
children  in  IV-D  cases  to  receive 
financial  and  medical  support. 
Applications  will  be  screened  and 
evaluated  as  indicated  in  this  program 
announcement.  Awards  will  be 
contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  The  closing  date  for  submission 
of  applications  is  March  6,  2000.  See 
Part  IV  of  this  annoimcement  for  more 
information  on  submitting  applications. 
ADDRESSES:  Application  kits  (Forms 
424,  424A-B;  Certifications;  and 
Administration  for  Children  and 
Families  Uniform  Project  Description 
[UPD])  containing  the  necessary  forms 
and  instructions  to  apply  for  a  grant 
under  this  program  announcement  are 
available  from:  Administration  for 
Children  and  Families,  Office  of  Child 
Support  Enforcement,  Division  of  State 
and  Local  Assistance,  370  L'Enfant 
Promenade,  S.W.,  4th  Floor,  East  Wing, 
Washington,  D.C.  20447  [This  is  not  the 
mailing  address  for  submission  of 
applications,  see  Part  IV,  B.);  or 
accessible  via  OCSE's  Website 
(www.acf.dhhs.gov/programs/cse/) 


under  new  announcements;  or  contact 
Jean  Robinson,  Program  Analyst, 
phone(202)401-5330,  FAX(202)  205- 
4315;  e-mail:  jrobinson@acf.dhhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Famihes  (ACF),  OCSE,  Susan  A. 
Greenblatt  at  (202)  401-4849,  for 
specific  questions  regarding  the 
application  or  program  concerns 
regarding  the  announcement. 

SUPPLEMENTARY  INFORMATION:  This 
program  aimouncement  consists  of  four 
parts: 

Part  I:  Background — program  purpose, 
program  objectives,  legislative  authority, 
funding  availability,  and  CFDA  Number. 

Part  II:  Project  and  Applicant  Eligibility — 
eligible  applicants,  project  priorities,  and 
project  and  budget  periods. 

Part  III:  The  Review  Process — 
intergovernmental  review,  initial  ACF 
screening,  competitive  review  and  evaluation 
criteria,  and  funding  reconsideration. 

Part  IV:  The  Application — application 
development  and  application  submission. 

Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13) 

Public  reporting  binden  for  this 
collection  of  information  is  estimated  to 
average  20  hovirs  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

The  following  information  collections 
within  this  Program  Announcement  are 
approved  under  the  following  currently 
valid  OMB  control  numbers:  424  (0348- 
0043);  424A  (0348-0044);  424B  (0348- 
0040);  Disclosure  of  Lobbying  Activities 
(0348-0046);  Uniform  Project 
Description  (0970-0139  Expiration  date 
10/31/00). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number. 

Part  L  Background 

A.  Program  Purpose  and  Objectives 

To  fimd  a  number  of  special 
improvement  projects  which  further  the 
national  child  support  mission  to  ensure 
that  all  children  receive  financial  and 
medical  support  firom  both  parents,  and 
which  advance  the  provisions  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA).  PRWORA  strengthens  the 
ability  of  the  nation's  child  support 
program  to  collect  support  on  behalf  of 
children  and  families.  The  law  also 
enables  the  testing  of  child  support 
innovations  to  improve  program 
performance.  For  FY  2000,  we  are 
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looking  for  grants  in  the  following 
priority  areas: 

(a)  Improve  the  management  of 
Undistributed  Collections  (UDC)  in 
order  to  decrease  or  maintain  low  UDC 
balances. 

(b)  Foster  collaboration  between  IV-D 
State  agencies  and  partner  entities  and 
other  states  to  improve  interstate  case 
processing. 

Specific  design  specifications  for  each 
of  these  priority  areas  are  set  forth  under 
Partn. 

OCSE  is  committed  to  helping  States 
make  measurable  program 
improvements  that  will  enhance  the 
lives  of  children.  In  addition,  Special 
Improvement  Projects  will  also  be 
considered  which  do  not  fedl  into  one  of 
the  specified  priority  areas  but  which 
are  in  furtherance  of  efforts  imder  the 
Government  Performance  and  Results 
Act  (i.e.  designing  a  performance  based 
program),  and  furthering  the  goals  of  the 
national  child  support  enforcement 
program — all  children  to  have  pafentage 
established;  all  children  in  IV-D  cases 
have  financial  and  medical  orders;  and 
all  children  in  IV-D  cases  receive 
financial  and  medical  support)  and 
advance  the  requirements  of  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(PRWORA). 

Applicants  should  understand  that 
OCSE  will  not  award  grants  for  special 
improvement  projects  which  (a) 
duplicate  automated  data  processing 
and  information  retrieval  system 
requirements/enhancements  and 
associated  tasks  which  are  specified  in 
PRWORA;  or  (b)  which  cover  costs  for 
routine  activities  which  should  be 
normally  borne  by  the  Federal  match  for 
the  Child  Support  Program  or  by  other 
Federal  funding  sources  (e.g.  adding 
staff  positions  to  perform  routine  CSE 
tasks  or  providing  substance  abuse 
services);  OCSE  also  has  the  discretion 
not  to  award  grants  that  duplicate 
existing  demonstrations,  special  projects 
and/or  contracts  that  cover  similar 
project  objectives  and  activities. 

Proposals  should  be  developed  with 
these  considerations  in  mind.  Proposals 
and  their  accompanying  budgets  will  be 
reviewed  from  this  perspective. 

B.  Legislative  Authority 

Section  452(j),  42  U.S.C.  652(j)  of  the 
Social  Sectu-ity  Act  provides  Federal 
funds  for  technical  assistance, 
information  dissemination  and  training 
of  Federal  and  State  staff,  research  and 
demonstration  programs  and  special 
projects  of  regional  or  national 
significance  relating  to  the  operation  of 
State  child  support  enforcement 
programs. 


Section  453  (42  U.S.C.  653)  of  the 
Social  Security  Act  provides  Federal 
funds  to  cover  costs  inciured  for  the 
operation  of  the  Federal  Parent  Locator 
Service. 

C.  Availability  of  Funds 

Approximately  $2  million  is  available 
for  FY  2000  for  all  priority  areas.  Refer 
to  each  priority  area  for  estimated 
niunber  of  projects  and  funding.  All 
grant  awards  are  subject  to  the 
availability  of  appropriated  funds.  A 
non-Federal  match  is  not  required. 

D.  CFDA  NUMBER 

93.601— Child  Support  Enforcement 
Demonstrations  and  Special  Projects. 

Part  n.  Applicant  and  Project  Eligibility 

A.  Eligible  Applicants 

Eligible  applicants  for  these  special 
improvement  project  grants  are  States 
(including  Guam,  Puerto  Rico,  and  the 
Virgin  Islands)  Human  Services 
Umbrella  agencies,  other  State  agencies 
(including  State  FV-D  agencies).  Tribes 
and  Tribal  Organizations,  local  public 
agencies  (including  FV-D  agencies), 
nonprofit  organizations,  and  consortia 
of  State  and/ or  local  public  agencies. 
The  Federal  OCSE  will  provide  the  State 
CSE  agency  the  opportunity  to  comment 
on  the  merit  of  local  CSE  agency 
applications  before  final  award.  Given 
that  the  purpose  of  these  projects  is  to 
improve  child  support  enforcement 
programs,  it  is  critical  that  applicants 
have  the  cooperation  of  FV-D  agencies 
to  operate  these  projects. 

Preferences  will  be  given  to 
applicants  representing  CSE  agencies 
and  applicant  organizations  which  have 
cooperative  agreements  with  CSE 
agencies.  All  applications  developed 
jointly  by  more  than  one  agency 
organization  must  identify  a  single  lead 
organization  as  the  official  applicant. 
The  lead  organization  will  be  the 
recipient  of  the  grant  award. 
Participating  agencies  and  organizations 
can  be  included  as  co-participants, 
subgrantees,  or  subcontractors  with 
their  written  authorization. 

B.  Project  Priorities 

The  following  are  the  specified 
priority  areas  for  special  improvement 
projects  for  FY  2000. 

Priority  Area  1 — Improving  the 
Management  of  Undistributed 
Collections  (UDC) 

1.  Purpose:  The  purpose  of  this 
solicitation  is  to  assist  States  to 
demonstrate  new  and  or  more  effective 
methods,  control  procediu-es  and 
models  to  decrease  or  maintain  low 
UDC  balances. 


2.  Background  and  Information: 
Undistributed  collections  balances  vary 
greatly  in  amoimt  and  differ  from  State 
to  State.  These  amounts  are  often  quite 
significant  in  relation  to  total  child 
support  enforcement  collections.  Most 
states  have  attempted  to  address  this 
problem  over  the  years,  but  OCSE  audits 
in  some  states  underscore  the  difficulty 
of  States'  achieving  substantial  and 
permanent  reductions. 

3.  Design  Elements  in  the 
Application:  In  order  to  improve  the 
management  of  UDC,  OCSE  is  interested 
in  projects  which  will  provide  a  better 
imderstanding  of  the  nature  of 
undistributed  collections  and  that 
develop  effective/innovative  processes 
to  address  at  least  one  of  the  following 
key  issues/areas: 

(a)  Design  a  strategy  to  demonstrate 
how  well  a  State  can  improve  its  UDC 
balances  by  using  the  State  Parent 
Locator  Service  (SPLS)  and  Federal 
Parent  Locator  Service  (FPLS)  to 
determine  locations  of  the  custodial 
parent  and  ensure  more  timely 
disbursement  of  child  support 
collections. 

(b)  Develop  effective  methods  to 
identify  the  nature/causes  of  UDC  and 
develop  approaches  to  reduce  or 
eliminate  them. 

(c)  Develop  cost-effective  procedures 
to  ensure  that  all  UDC  are  identified  and 
reported  accurately  and  according  to 
Federal  guidelines. 

4.  Project  and  Budget  Periods:  The 
project  period  for  this  priority  area  is  up 
to  17  months. 

5.  Project  Budget:  It  is  estimated  that 
there  will  be  three  to  five  grants  (ranging 
from  $100,000  to  $300,000  for  a  total  of 
$800,000). 

Priority  Area  2:  Fostering  Improved 
Interstate  Case  Fhrocessing 

1.  Purpose:  The  purpose  of  this 
solicitation  is  to  assist  States  to 
demonstrate  new  and/ or  more  effective 
methods,  procedures  and  models  to 
foster  collaborative  efforts  between 
partner  entities  and  states  to  improve 
interstate  case  processing. 

2.  Background  and  Information:  The 
child  support  provisions  of  welfare 
reform  required  all  States  to  adopt  the 
Uniform  Interstate  Family  Support  Act 
(UIFSA)  by  January  1.  1998.  UIFSA 
provides  for  uniform  rules,  procedures, 
and  forms  for  interstate  cases.  OCSE  has 
been  working  with  states  to  implement 
UIFSA  and  has  also  developed  standard 
Federal  interstate  CSE  forms  compatible 
with  UIFSA.  OCSE  organized  forums 
across  the  country  for  individuals 
representing  UIFSA  and  the  states  to 
discuss  and  develop  consensus  methods 
for  implementing  administrative 
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enforcement,  direct  income 
withholding,  liscovery,  long-arm,  and 
paternity  establishment  in  interstate 
cases.  Subsequently,  many  states  have 
managed  to  p  "ocess  interstate  cases  in 
an  uniform  m  inner.  Although  a  great 
deal  of  progre  ss  has  been  made  over  the 
past  couple  o  years,  states  are  still 
facing  many  c  hallenges  in  the 
implementati  jn  of  UIFSA. 
3.  Design  E  ements  in  the 
Application: !  n  order  to  foster 
collaboration  to  improve  interstate  case 
processing  ui  der  LTIFSA,  OCSE  is 
interested  in  |  )rojects  which  develop 
effective/inngvative  strategies  that 
address  one  cr  more  of  the  following 
key  issues/an  as: 

(a)  Case  Pn  icessing  and  the  Courts: 
What  types  ol  specific  collaborative 
initiatives/methods  between  the  courts 
and  rV-D  agepcies  would  assist  in 
processing  interstate  cases  more 
efficiently  and  what  procedures  could 
help  them  more  effectively  use  available 
UIFSA  remedies  and  associated  forms? 
How  are  States  ensuring  that  the 
required  data  elements  are  correctly 
secured  from  courts  and  reported  to  IV- 
D  agencies  fot  transmission  to  the 
Federal  Case  Jlegistry?  What  are  the 
barriers  betw^n  IV-D  agencies  and  the 
courts  that  lead  to  inefficiencies  and 
ineffective  interstate  case  processing 
and  how  can  they  be  overcome?  What 
processes  ha^  e  states  put  in  place  to 
make  control  ing  order  determinations, 
to  reconcile  a  trears  under  multiple 
orders,  and  tc  notify  affected  parties, 
including  cov  irts  in  each  state?  How  can 
these  process  bs  be  improved? 

Too  often  I V-D  agencies  and  the 
courts  do  not  have  procedures  to  notify 
each  other  wl  len  taking  actions  on 
interstate  casfas,  resulting  in  duplicate 
efforts  and  dalays.  Thus,  we  want  to 
identify  coUaporative  initiatives/ 
methods  that  help  build 
communicati  on,  avoid  duplicate  efforts 
and  delays  in  processing  interstate 
cases. 

(b)  Direct  \  /itbbolding  and 
Employers:  V  fhat  are  the  benefits  and 
pitfalls  of  usi  ng  direct  withholding 
imder  UIFSA  compared  to  interstate 
income  with]  lolding  from  fV-D  agency 
to  fV-D  agen  :y  in  different  States?  What 
are  solutions  to  any  problems 
encountered'  What  happens  if  there  is 
an  obligor  co  itest  in  a  direct 
withholding  case?  Is  abandoning  the 
direct  withh<  ilding  the  best  solution  or 
are  there  wa]  s  to  resolve  these  issues 
through  the  IV-D  agency  in  the 
employer  Sta  te  that  preserves  the  direct 
withholding   What  impact  does  direct 
income  with  lolding  have  on  other 
services  requ  ired  in  a  case?  Does  it  work 
to  do  direct  y  withholding  and  initiate  an 


interstate  IV-D  case  for  other  necessary 
enforcement  action?  In  addition,  what 
approaches  are  being  used  by  IV-D 
agencies  to  encourage  and  foster 
employer  cooperation  in  wage 
withholding  for  interstate  cases? 
Currently,  state  IV-D  agencies  are 
educating  employers  on  using  Federally 
meuidated  forms  for  income  withholding 
for  their  child  support  cases  but  more 
needs  to  be  done  to  encotu'age 
employers'  compliance  for  interstate 
cases. 

(c)  State  Clearinghouse  Model:  What 
benefits  would  there  be  in  establishing 
a  State  clearinghouse  for  handling 
requests  from  other  states  attempting 
direct  enforcement  other  than  wage 
withholding?  States  frequently 
encounter  difficulties  with  the  lien 
process  and  seizures  in  other  states 
when  attempting  one-State  interstate 
actions.  At  the  same  time,  since  the 
other  State  IV-D  agency  is  not  involved 
in  these  situations  in  the  traditional 
way,  they  may  not  be  able  to  provide 
adequate  assistance.  OCSE  is  interested 
in  exploring  alternatives  to  traditional 
methods  of  offering  assistance  to  other 
states  under  direct  enforcement  for 
single  or  targeted  remedies  (e.g.,  lien 
registration.  State  lottery  intercept,  etc.). 
Different  models  for  a  clearinghouse 
could  be  proposed  and  the 
responsibilities  and  associated  costs 
explored.  Provision  of  selected  services, 
such  as  enforcement  counsel 
consultations,  accessibility  to  local 
attorneys,  intercession  with  local 
authorities,  and  intervention  with  non- 
responding  banks  and  financial 
institutions  (rather  than  locate  and 
discovery  functions),  should  be 
considered. 

(d)  Administrative  Enforcement  of 
Interstate  Cases:  With  respect  to  high 
volume  automated  enforcement  in 
interstate  cases  imder  PRWORA,  what 
are  promising  practices  for  integrating 
these  requests  from  other  states  into  the 
assisting  State's  own  data  matching  and 
attachment  of  assets  (such  as  for 
financial  institutions  data  matches  and 
levies)  in  instate  cases?  What  is  the  best 
way  to  avoid  making  these  cases  full 
blown  interstate  IV-D  cases  while  being 
able  to  provide  the  data  match  and 
seizure  of  assets  in  an  automated  way 
and  to  keep  track  of  information 
required  to  be  reported  on  these  cases? 

(e)  Case  Processing  and  Use  ofFPLS: 
How  is  the  Federal  Parent  Locator 
System  (FPLS)  data  being  integrated 
into  the  basic  business  functions  of 
child  support  enforcement  (i.e.,  intake, 
paternity  establishment,  order 
establishment/modification,         - 
enforcement  and  collections)  to  improve 
these  business  functions?  What  new  and 


effective  interstate  locate  methods/ 
processes  are  being  developed  through 
this  integration  of  FPLS  data?  How  are 
these  methods  being  implemented  in  an 
automated  fashion?  How  are 
caseworkers  being  sold  on  the 
advantages  of  using  "new"  FPLS  data? 
Are  the  levels  of  state  automation  and 
staffing  adequate  to  deal  with  these  new 
tools? 

(f)  Tracking  Outcomes  for  Data 
Matches:  What  approaches  are  being 
used  by  IV-D  agencies  to  monitor 
results,  measure  progress  and  manage 
interstate  case  processing  more 
efficiently?  The  wealth  of  data  provided 
from  the  National  Directory  of  New 
Hires  and  the  Federal  Case  Registry 
must  be  organized  and  managed  in 
order  to  track  results  and  program 
benefits.  What  methods  have  been 
adopted  by  States  for  tracking  outcomes 
of  data  matches  and  how  have  results 
been  utilized  to  demonstrate  program 
benefits  (i.e.,  program  methodology, 
benefit  calculation  methodology, 
reports,  management  information 
process,  and  performance 
measurements)? 

(g)  Interstate  Forms:  With  respect  to 
use  of  interstate  forms  for  withholding, 
imposition  of  liens  and  issuance  of 
administrative  subpoenas  under 
PRWORA,  are  there  exemplary 
techniques  for  maximizing  successful 
use  of  these  tools  in  interstate  cases? 
Are  there  potential  problems  that  arise 
in  their  use  and  tested  solutions  to  those 
problems?  How  can  these  forms  be 
modified  to  better  meet  needs  of  States 
and  other  users?  Are  States  able  to  use 
these  forms  electronically  and  how? 
What  is  needed  to  overcome  barriers  to 
electronic  transmission  through  CSENet 
or  other  means? 

(h)  Family  Violence  and  Case 
Processing:  How  can  we  ensure 
consistency  in  policy  and  procedures  in 
cases  affected  by  both  the  Family 
Violence  Indicator  and  UIFSA  section 
312  (nondisclosure  of  information  in 
exceptional  circumstances)  to  ensure 
consistent  and  appropriate  decision- 
making for  interstate  cases?  In  the 
UIFSA  process,  tribunals  order 
information  not  to  be  released  where  a 
finding  has  been  made  that  the  health, 
safety,  or  liberty  of  a  party  or  child 
would  be  unreasonably  put  at  risk  by 
the  disclosure  of  identifying 
information.  Similarly,  IV-D  agencies 
place  a  Family  Violence  Indicator  flag 
on  an  individual's  record  in  the  State 
Case  Registry  where  there  is  a  protective 
order  in  place  or  where  the  State  has 
reasonable  evidence  of  domestic 
violence  or  child  abuse  and  the 
disclosure  of  such  information  could  be 
harmful  to  the  custodial  parent  or  the 
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child  of  such  parent.  Projects  should 
develop  approaches  to  demonstrate  how 
best  to  coordinate  these  different 
decision-making  processes  for  interstate 
cases.  Projects  should  identify  the 
benefits/impact  of  the  approach  on 
States'  case  processing.  In  addition,  how 
can  we  provide  courts  with  sufficient 
information  upon  which  to  base  their 
override  decisions  of  the  Family 
Violence  Indicator?  Currently  in  the 
interstate  context,  one  State  will  not 
know  the  basis  for  a  decision  of  another 
State  to  flag  a  case  with  the  Family 
Violence  Indicator,  and  this  lack  of 
information  may  prove  difficult  for 
judges  faced  with  requests  to  override 
the  indicator. 

(i)  International  Child  Support 
Enforcement:  What  types  of 
collaborative  activities  between  a  state 
or  states  and  foreign  jurisdictions  would 
improve  international  child  support 
fcooperation,  encoioraging  other  nations 
to  adopt  additional  UIFSA-like 
procedures?  UIFSA  includes  provisions 
which  extend  IV-D  cooperation  to 
foreign  nations  with  substantially 
similar  procedures  to  UIFSA.  Variations 
in  procedures  between  national  systems 
will  require  additional  measures  to  be 
developed  and  implemented.  IV-D 
agency  experience  in  working  cases 
with  other  nations  will  be  a  crucial 
factor  in  development,  promulgation, 
and  training  regarding  innovative 
techniques  crucial  to  improving 
international  cooperation.  Projects 
should  demonstrate  methods  to  improve 
other  nations'  judicial  and  child  support 
agency  cooperation  (e.g.,  procediu-es  not 
requiring  the  physical  presence  of  a 
petitioner  for  rendition  of  a  judgement 
determining  parentage,  methods  of  not 
charging  a  mother  for  costs  of  paternity 
testing  unless  a  paternity  allegation  is 
proven  to  be  groundless,  utilizing 
electronic  communication  and  currency 
transfer  mechanisms  to  improve 
security  and  lower  costs)  between  one 
or  more  states  and  foreign  jurisdictions. 

4.  Project  and  Budget  Periods: 
Generally,  project  and  budget  periods 
for  these  projects  will  be  up  to  1 7 
months.  OCSE  will  consider  projects  up 
to  36  months,  if  unique  circumstances 
warrant.  If  OCSE  approves  a  project  for 
a  time  period  longer  than  17  months, 
OCSE  will  provide  funding  in  discrete 
12-month  increments,  or  "budget 
periods."  Funding  beyond  the  first  12- 
month  budget  period  is  not  guaranteed. 
Rather,  future  funding  will  depend  on 
the  grantee's  satisfactory  performance 
and  the  availability  of  future 
appropriations. 

5.  Project  Budget:  It  is  estimated  that 
there  will  be  one  to  four  grants  awarded 


(ranging  from  $100,000  to  $600,000)  for 
a  total  of  $800,000  for  this  priority  area. 

Other 

OCSE  will  target  funding  for  projects 
which  fall  under  the  two  priority  areas 
described  above.  However,  OCSE  will 
also  screen  and  evaluate  smaller  scale 
projects  to  cover  projects  outside  the 
scope  of  these  priority  areas,  consistent 
with  the  legislative  authority  described 
under  Part  I.B.,  subject  to  the 
availability  of  funds.  Eligible  applicants 
should  describe  how  the  special 
improvement  project  will  improve  the 
effectiveness  of  the  child  support 
program  and  promote  a  new  focus  on 
results,  service  quality,  management/ 
organizational  innovations,  outreach  or 
public  satisfaction. 

Under  this  "Other"  category,  OCSE  is 
particularly  interested  in  (a)  projects 
which  focus  on  effective  enforcement 
tools,  foster  cooperative  relationships 
with  law  enforcement,  or  demonstrate 
other  effective  methods  to  increase 
collections;  or  (b)  demonstration 
projects  that  test  and  evaluate  model 
review  and  adjustment  procedures  that 
focus  on  one  of  the  following  four  areas: 
(1)  review  and  adjustment  of  child 
support  orders  at  entrance  and/or  exit 
from  the  Temporary  Assistance  for 
Needy  Families  (TANF)  Program;  (2) 
review  and  adjustment  of  medical 
support  orders;  (3)  targeting  periodic 
review  and  adjustment  by  type  of  case; 
and  (4)  or  targeting  periodic  review  and 
adjustment  of  cases  where  the 
noncustodial  parent  is  incarcerated  or 
has  no  income. 

Applicants  should  understand  that 
OCSE  will  not  award  grants  for  special 
improvement  projects  which  (a) 
duplicate  automated  data  processing 
and  information  retrieval  system 
requirements/enhancements  and 
associated  tasks  which  are  specified  in 
PRWORA;  or  (b)  which  cover  costs  for 
routine  activities  which  should  be 
normally  borne  by  the  Federal  match  for 
the  Child  Support  Program  or  by  other 
Federal  funding  sources  (e.g.  adding 
staff  positions  to  perform  routine  CSE 
tasks  or  providing  substance  abuse 
services;)  OCSE  also  has  the  discretion 
not  to  award  grants  that  duplicate 
existing  demonstrations,  special  projects 
and/or  contracts  that  cover  similar 
project  objectives  and  activities. 

It  is  estimated  that  there  will  be  up  to 
ten  grants  to  be  awarded  in  the  "Other" 
category  up  to  $50,000  each,  and  the 
project  and  budget  period  will  be  up  to 
17  months;  however,  review  and 
adjustment  demonstrations  may  be 
funded  at  an  increased  level  for  a 
project  period  up  to  thirty-six  months, 
with  a  budget  period  of  12  months; 


additional  funding  beyond  the  first  12 
months  will  depend  on  the  availability 
of  future  appropriations. 

Part  ni:  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs.  "  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

Note:  State/Territory  participation  in  the 
intergovernmental  review  process  does  not 
signify  applicant  eligibility  for  financial 
assistance  under  a  program.  A  potential 
applicant  must  meet  the  eligibility 
requirements  of  the  program  for  which  it  is 
applying  prior  to  submitting  an  application 
to  its  single  point  of  contact  (SPOC).  if 
applicable,  or  to  ACF. 

As  of  August  23, 1999,  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  federally-recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.O.  12372: 

Alabama,  Alaska,  American  Samoa  , 
Colorado,  Connecticut,  Hawaii.  Idaho, 
Kansas,  Louisiana,  Massachusetts, 
Miimesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington. 

Although  the  jiuisdictions  listed 
above  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eligibility  criteria  of  the  program  may 
still  apply  for  a  grant  even  if  a  State, 
Territory,  Commonwealth,  etc.  does  not 
have  a  SPOC.  All  remaining 
jurisdictions  participate  in  the 
Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
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as  official  reca  nomendations. 
Additionally, ;  >POCs  are  requested  to 
clearly  differei  itiate  between  mere 
advisory  comrients  and  those  official 
Stats  process  i  ecommendations  which 
may  trigger  th(  i  "accommodate  or 
explain"  rule. 

when  comn  ents  are  submitted 
directly  to  AC  \  they  should  be 
addressed  to:  1  )epartment  of  Health  and 
Human  Servic  ss.  Administration  for 
Children  and  1  'amilies.  Office  of  Child 
Support  Enforcement,  Office  of  Grants 
Management,  Attention:  Lillian  Cash, 
Grants  Management  Specialist,  370 
L'Enfant  Pronjenade,  S.W.,  4th  Floor, 
West  Wing.  Wkshington.  D.C.  20447. 

A  list  of  the  jSingle  Points  of  Contact 
for  each  State  and  Territory  is  included 
with  the  application  materials  for  this 
program  announcement. 


B.  Initial  ACF 

Each  applii 
program  anno 
pre-review  to 


tcreemng 

ition  submitted  under  this 

tcement  will  undergo  a 
letermine  that  (1)  the 


application  wis  received  by  the  closing 
date  and  subn  itted  in  accordance  with 
the  instructioi  is  in  this  announcement 
and  (2)  the  ap  jlicant  is  eligible  for 
funding.         1 

It  is  necessary  that  applicants  state 
specifically  which  priority  area  they  are 
applying  for.  Applications  will  be 
screened  for  priority  area 
appropridteneks.  If  applications  are 
found  to  be  inappropriate  for  the 
priority  area  in  which  they  are 
submitted,  applicants  will  be  contacted 
for  verbal  app  roval  of  redirection  to  a 
more  appropr  ate  priority  area. 

C.  Competitiv  >  Review  and  Evaluation 
Criteria 

Application  s  which  pass  the  initial 
ACF  screenin; ;  will  be  evaluated  and 
rated  by  an  in  iependent  review  panel 
on  the  basis  o  specific  evaluation 
criteria.  The  e  valuation  criteria  were 
designed  to  a<  sess  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  ts  success.  The  evaluation 
criteria  are  cl(  isely  related  and  are 
considered  as  a  whole  in  judging  the 
overall  qualit '  of  an  application.  Points 
are  awarded  c  nly  to  applications  which 
are  responsivi  s  to  the  evaluation  criteria 
within  the  coi  itext  of  this  program 
announcemei  t.  Proposed  projects  will 
be  reviewed  i  sing  the  following 
evaluation  cri  teria: 


(1)  Criterion 
Assistance  (K 


The 
thorough 
the  problem! 
project,  the 
importance  o 


Objectives  and  Need  for 
aximum  25  Points) 


application  should  demonstrate  a 
tanding  and  analysis  of 
being  addressed  in  the 

for  assistance  and  the 
addressing  these 


unc  ers 


n  >ed 


problems  in  improving  the  effectiveness 
of  the  child  support  program.  The 
applicant  should  describe  how  the 
project  will  address  this  problem(s) 
through  implementation  of  changes, 
enhancements  and  innovative  efforts 
and  specifically,  how  this  project  will 
improve  program  results.  The  applicant 
should  address  one  or  more  of  the 
activities  listed  under  the  "Design 
Elements  in  the  Application"  described 
above  for  the  specific  priority  area  they 
are  applying  for  (refer  to  Part  II.B. 
Project  Priorities).  The  applicant  should 
identify  the  key  goals  and  objectives  of 
the  project;  describe  the  conceptual 
framework  of  its  approach  to  resolve  the 
identified  problem(s);  and  provide  a 
rationale  for  taking  this  approach  as 
opposed  to  others. 

(2)  Criterion  11:  Approach  (Maximum:  30 
Points) 

A  well  thought-out  and  practical 
management  and  staffing  plan  is 
mandatory.  The  application  should 
include  a  detailed  meuiagement  plan 
that  includes  time-lines  and  detailed 
budgetary  information.  The  main 
concern  in  this  criterion  is  that  the 
applicant  should  demonstrate  a  clear 
idea  of  the  project's  goals,  objectives, 
and  tasks  to  be  accomplished.  The  plan 
to  accomplish  the  goals  and  tasks 
should  be  set  forth  in  a  logical 
framework.  The  plan  should  identify 
what  tasks  are  required  of  any 
contractors  and  specify  their  relevant 
qualifications  to  perform  these  tasks. 
Staff  to  be  committed  to  the  project 
(including  supervisory  and  management 
staff)  at  the  state  and/or  local  levels 
must  be  identified  by  their  role  in  the 
project  along  with  their  qualifications 
and  areas  of  particular  expertise.  In 
addition,  for  any  technical  expertise 
obtained  through  a  contract  or  subgrant, 
the  desired  technical  expertise  and 
skills  of  proposed  positions  should  be 
specified  in  detail.  The  applicant  should 
demonstrate  that  the  skills  needed  to 
operate  the  project  are  either  on  board 
or  can  be  obtained  in  a  reasonable  time. 

(3)  Criterion  III:  Evaluation  (Maximimi: 
30  Points) 

The  applicant  should  describe  the 
cost  effective  methods  which  will  be 
used  to  achieve  the  project  goals  and 
objectives;  the  specific  results/products 
that  will  be  achieved;  how  the  success 
of  this  project  can  be  measured  and  how 
the  success  of  this  project  has  broader 
application  in  furthering  national  child 
support  initiatives  and/or  providing 
solutions  that  could  be  adapted  by  other 
states/ jurisdictions.  A  discussion  of  data 
availability  and  outcome  measures  to  be 
used  should  be  included.  Describe  the 


collection  and  reporting  system  to  be 
used. 

(4)  Criterion  IV:  Budget  and  Budget 
Justification  (Maximum  10  Points) 

The  project  costs  need  to  be 
reasonable  in  relation  to  the  identified 
tasks.  A  detailed  budget  (e.g.,  the  staff 
required,  equipment  and  facilities  that 
would  be  leased  or  purchased)  should 
be  provided  identifying  all  agency  and 
other  resources  (i.e.,  state,  community 
other  program— TANF/Head  Start)  that 
will  be  committed  to  the  project.  Grant 
funds  cannot  be  used  for  capital 
improvements  or  the  purchase  of  land 
or  buildings.  Explain  why  this  project's 
resource  requirements  cannot  be  met  by 
the  state/local  agency's  regular  program 
operating  budget. 

(5)  Criterion  V:  Preferences  (Maximum  5 
Points) 

Preference  will  be  given  to  those  grant 
applicants  representing  IV-D  agencies 
and  applicant  organizations  who  have 
cooperative  agreements  vfith  IV-D 
agencies. 

D.  Funding  Reconsideration 

After  Federal  funds  are  exhausted  for 
this  grant  competition,  applications 
which  have  been  independently 
reviewed  and  ranked  but  have  no  final 
disposition  (neither  approved  nor 
disapproved  for  funding)  may  again  be 
considered  for  funding.  Reconsideration 
may  occur  at  any  time  funds  become 
available  within  twelve  (12)  months 
following  ranking.  ACF  does  not  select 
fi-om  multiple  ranking  lists  for  a 
program.  Therefore,  should  a  new 
competition  be  scheduled  and 
applications  remain  ranked  without 
final  dispositioii,  applicants  are 
informed  of  their  opportimity  to  reapply 
for  the  new  competition,  to  the  extent 
practical. 

Part  IV.  The  Application 

A.  Application  Development 

In  order  to  be  considered  for  a  grant 
under  this  program  aimouncement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ACF.  Application 
materials  including  forms  and 
instructions  are  available  &"om  the 
contact  named  under  the  ADDRESSES 
section  in  the  preamble  of  this 
aimouncement.  The  length  of  the 
application,  excluding  the  application 
forms  and  all  attachments,  should  not 
exceed  20  pages.  A  page  is  a  single-side 
of  an  8V2"  X  11"  sheet  of  plain  white 
paper.  The  narrative  should  be  typed 
double-spaced  on  a  single-side  of  an 
8V2"  X  11"  plain  white  paper,  with  1" 
margins  on  all  sides.  Applicants  are 
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requested  not  to  send  pamphlets,  maps, 
brochures  or  other  printed  material 
along  with  their  application  as  these  are 
difficult  to  photocopy.  These  materials, 
if  submitted,  will  not  be  included  in  the 
review  process.  Each  page  of  the 
application  will  be  counted  (excluding 
required  forms  and  certifications)  to 
determine  the  total  length. 

The  project  description  should 
include  all  the  information 
requirements  described  in  the  specific 
evaluation  criteria  outlined  in  the 
program  announcement  under  Part  ni.C. 
The  Administration  for  Children  and 
Families  Uniform  Project  Description  in 
the  application  kit  provides  general 
requirements  for  these  evjduation 
criteria  (i.e.,  Objectives  and  Need  for 
Assistance;  Approach;  Evaluation; 
Budget  and  Budget  Justification). 

B.  Application  Submission 

1.  Mailed  applications  postmarked 
after  the  closing  date  will  be  classified 
as  late  and  will  not  be  considered  in  the 
competition. 

2.  Deadline.  Mailed  applications  shall 
be  considered  as  meeting  an  aimounced 
deadline  if  they  cue  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Office  of  Child  Support 
Enforcement,  Attention:  Mary  Nash,  370 
L'Enfant  Promenade,  S.W.,  4th  Floor 
West,  Washington,  D.C.  20447. 
Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine-produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s). 

To  be  acceptable  as  proof  of  timely 
mailing,  a  postmark  fi-om  a  commercial 
mail  service  must  include  the  logo/ 
emblem  of  the  commercial  mail  service 
company  and  must  reflect  the  date  the 
package  was  received  by  the  commercial 
mail  service  company  from  the 
applicant.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed).  Express/overnight  mail  services 
should  use  the  901  D  Street  address 
instructions  as  shov«i  below.) 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
using  express/overnight  mail  services, 
will  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 


EST,  addressed  to  the  U.S.  Department 
of  Health  and  Himian  Services, 
Administration  for  Children  and 
Families,  Attention:  Mary  Nash,  Office 
of  Grants  Management,  Office  of  Child 
Support  Enforcement,  and  delivered  at 
ACF  Mailroom,  2nd  Floor  (near  loading 
dock).  Aerospace  Building,  901  D  Street, 
S.W.,  Washington,  D.C.  20024,  between 
Monday  and  Friday  (excluding  Federal 
holidays).  The  address  must  appear  on 
the  envelope/package  containing  the 
application.  ACF  caimot  acconmiodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

3.  Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

4.  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruption  of  the 
mail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

Dated:  December  25, 1999. 

David  Gray  Ross, 

Commissioner,  Office  of  Child  Support 
Enforcement. 

[FR  Doc.  00-208  Filed  1-4-00;  8:45  am] 

BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-5522] 

Food  irradiation  Coalition  c/o  National 
Food  Processors  Association;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  National  Food  Processors 
Association,  on  behalf  of  The  Food 
Irradiation  Coalition,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ionizing  radiation  for 
control  of  food-borne  pathogens,  and 
extension  of  shelf-life,  in  a  variety  of 
human  foods  up  to  a  maximum 
irradiation  dosage  of  4.5  kilograys  (kGy) 


for  non-fi-ozen  and  non-dry  products, 
and  10.0  kGy  for  frozen  or  dry  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lane  A.  Highbarger,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202^18-3032. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9M4697)  has  been  filed  by 
The  National  Food  Processors 
Association  on  behalf  of  The  Food 
hradiation  Coalition,  1350  I  St.  NW., 
Suite  300,  Washington.  DC  20005.  The 
petition  proposes  that  the  food  additive 
regulations  in  part  179  Irradiation  in  the 
Production,  Processing  and  Handling  of 
Food  (21  CFR  part  179)  be  amended  to 
provide  for  the  safe  use  of  ionizing 
radiation  for  control  of  food-borne 
pathogens,  and  extension  of  shelf-hfe,  in 
a  variety  of  human  foods  up  to  a 
maximmn  irradiation  dosage  of  4.5  kGy 
for  non-frozen  and  non-dry  products, 
and  10.0  kGy  for  frozen  or  dry  products, 
including:  (1)  Pre-processed  meat  and 
poultry;  (2)  both  raw  and  pre-processed 
vegetables,  fruits,  and  other  agricultural 
products  of  plant  origin;  (3)  certain 
multi-ingredient  food  products.  The 
petition  does  not  cover  products 
composed  in  whole  or  in  part  of  raw 
meat,  poultry,  or  fish  nor  does  it  cover 
"ready-to-eat"  fish  products  or 
ingredients  niade  from  fish. 

The  agency  has  determined  imder  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciimulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  20,  1999 

Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 

(FR  Doc.  00-108  Filed  1-t-OO:  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

investigational  Biological  Product 
Trials;  Procedure  to  Monitor  Clinical 
Hold  Process;  Meeting  of  Oversight 
Committee  and  Request  for 
Submissions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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summary:  Thi  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
year  2000  meetings  of  its  clinical  hold 
oversight  coniniittee,  which  reviews  the 
clinical  holdprders  that  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  has  placed  on  certain 
investigation^  biological  product  trials. 
For  each  meeting,  FDA  is  inviting  any 
interested  bicilogical  product  company 
to  use  this  confidential  mechanism  to 
submit  to  the.committee  for  its  review 
the  name  andj  number  of  any 
investigational  biological  product  trial 
placed  on  cliaical  hold  during  the  past 
12  months  th^t  the  company  wants  the 
committee  to  ireview 
DATES:  The  mieetings  will  be  held  on 
February  10,  ?000;  May  11,  2000; 
August  10.  2d00;  and  November  9,  2000. 
Biological  product  companies  may 
submit  review  requests  for  the  February 
meeting  by  jMuary  20,  2000;  for  the 
May  meeting  by  March  30,  2000;  for  the 
August  meetihg  by  June  29,  2000;  and 
for  the  November  meeting  by  September 
28. 2000.      j 

AOfMESSES:  SJubmit  clinical  hold  review 
requests  to  Sljeven  H.  Unger,  FDA 
Acting  Ombuidsman.  Office  of  the 
Commissionar  (HF-7),  5600  Fishers 
Lane,  rm.  14-105,  Rockville,  MD  20857, 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  F  ipley,  Center  for  Biologies 
Evaduation  ai  id  Research  (HFM-17). 
Food  and  Dn  g  Administration.  1401 
Rockville  Pite,  Rockville,  MD  20852- 
1448, 301-82p-6210. 
SUPPLEMENTARY  INFORMATION:  FDA's 
regulations  i^  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  numan  subjects.  If  FDA 
determines  tiat  a  proposed  or  ongoing 
study  may  pc  se  significant  risks  for 
himian  subje  :ts  or  is  otherwise  seriously 
deficient,  as  i  liscussed  in  the 
investigation  il  new  drug  regulations,  it 
may  order  a  ( linical  hold  on  the  study. 
The  clinical  lold  is  one  of  FDA's 
primary  mec  lanisms  for  protecting 
subjects  who  are  involved  in 
investigation  d  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
groimds  for  c  rdering  a  clinical  hold. 

A  clinical  lold  is  an  order  that  FDA 
issues  to  a  sp  onsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation  The  clinical  hold  may  be 
ordered  on  o  le  or  more  of  the 
investigation  s  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  h  ild,  subjects  may  not  be 
given  the  in\  estigational  drug  or 
biologic  as  p  irt  of  that  study.  When  an 
ongoing  stuc  y  is  placed  on  clinical 


hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic,  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic,  unless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  grounds  for 
ordering  a  clinical  bold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  injformal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hold. 

CBER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  an 
oversight  committee  to  review  clinical 
holds  (see  61  FR  1033,  January  11, 
1996).  CBER  held  its  first  clinical  hold 
oversight  committee  meeting  on  May  17, 
1995,  and  plans  to  conduct  further 
quality  assurance  oversight  of  the  IND 
process.  The  review  procedure  of  the 
conmiittee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  clinical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  clinical  holds 
proposed  for  review  by  biological 
product  sponsors.  In  general,  a 
biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for-the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 


selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  oversight 
conmaittee  are  closed  to  the  public 
because  committee  discussions  deal 
with  confidential  commercial 
information.  Simimaries  of  the 
committee  deliberations,  excluding 
confidential  commercial  information, 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville. 
MD  20857.  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  If  the  status  of  a  clinical 
hold  changes  following  the  conmiittee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

For  each  meeting,  FDA  invites 
biological  product  companies  to  submit 
to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  biological  product 
trial  that  was  placed  on  clinical  hold 
diiring  the  past  12  months  that  they 
want  the  committee  to  review. 
Submissions  should  be  made  by  January 
20,  2000,  for  the  February  meeting;  by 
March  30,  2000,  for  the  May  meeting;  by 
Jxme  29,  2000.  for  the  August  meeting; 
and  by  September  28.  2000,  for  the 
November  meeting  to  Steven  H.  Unger, 
FDA  Acting  Ombudsman  (address 
above). 

Dated:  December  28, 1999. 
WiUiam  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-109  Filed  1-4-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1094-N] 

Medicare  Graduate  Medical  Education 
Consortia  Demonstration 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
Medicare  Graduate  Medical  Education 
(GME)  Consortia  demonstration,  which 
wiU  test  how  teaching  hospitals  and 
affiliated  organizations  respond  to  the 
incentive  of  shared  direct  GME 
payments.  HCFA  is  interested  in  newly 
formed  partnerships  as  well  as  already 
existing  GME  consortia.  HCFA  plans  to 
conduct  the  demonstration  with  a 
limited  number  of  consortia,  to  be 
chosen  through  a  competitive 
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application  process.  An  application 
package  can  be  obtained  from  HCFA, 
which  describes  the  demonstration  and 
the  criteria  to  be  used  in  reviewing 
applications.  Applications  are  due  to 
HCFA  90  days  after  the  publication  of 
this  notice. 

DATES:  Closing  date  for  submission  of 
applications  will  be  April  4,  2000,  5 
p.m.  E.S.T. 

APPLICATIONS:  To  receive  an  application 
package,  and  for  further  information, 
contact  Sid  Maziundar,  (410)  786-6673. 

ADDRESSES:  Mail  correspondence  to  the 
following:  Health  Care  Financing 
Administration,  Room  C4-14-15,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850,  Attention:  Sid 
Mazumdar. 

I.  Background 

Section  4628  of  the  Balanced  Budget 
Act  of  1997  requires  a  demonstration 
which  will  permit  direct  Graduate 
Medical  Education  payments  ordinarily 
paid  to  a  teaching  hospital  to  be  paid  to 
a  consortimn.  According  to  the 
legislation,  a  qualifying  consortium  is  to 
consist  of  a  teaching  hospital  (with  one 
or  more  residency  programs)  and  at  least 
one  of  the  following:  a  school  of 
allopathic  or  osteopathic  medicine, 
another  teaching  hospital  (which  can  be 
a  children's  hospital),  a  Federedly 
Qualified  Health  Center,  a  medical 
group  practice,  a  managed  care  entity,  or 
an  entity  furnishing  outpatient  services. 
The  legislation  gives  authority  to  the 
Secretary  of  Health  and  Human  Services 
to  expand  the  definition  of  an 
organization  qualified  to  participate  in  a 
consortium. 

Organizations  that  are  already 
established  will  be  able  to  begin  the 
demonstration  in  July  2000.  Other 
consortia  will  begin  with  the 
demonstration  payment  in  July  2001.  No 
consortium  projects  will  begin  after  the 
summer  of  2001.  Applyiog  consortia 
must  provide  letters  of  commitment 
demonstrating  that  all  participating 
organizations  agree  to  the  proposed 
system  of  governance  and  methodology 
for  distributing  funds.  HCFA  will 
evaluate  applications  on  how  the 
proposed  project  will  help  achieve 
stated  goals;  the  system  of 
administration  and  decision  making; 
plans  for  quality  improvement  and 
evaluation;  and  staff  and  capability  for 
education  and  training.  Applicants  will 
be  evaluated  according  to  a  numerical 
scoring  system  corresponding  to  the 
specific  criteria  that  are  described  in  the 
application. 


II.  Payment  Methodology 

HCFA  will  pay  to  the  consortium  the 
fraction  (or  entirety)  of  the  direct 
Graduate  Medical  Education  (GME) 
payment  of  the  teaching  hospital(s)  that 
the  consortimn  agrees  upon,  subject  to 
HCFA's  approval.  This  amount  will  be 
subtracted  from  HCFA's  payment  to  the 
teaching  hospitals.  The  demonstration 
will  be  budget  neutral,  that  is,  it  will 
allow  no  more  money  to  be  paid  to  the 
consortium  than  what  the  direct  GME 
payment  would  otherwise  have  been  to 
its  participating  entities.  The 
application  package  contains  a  more 
detailed  explanation  of  the  payment 
methodology. 

Authority:  Section  4628  of  the  Balanced 
Budget  Act  of  1997,  Public  Law  105-33. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Financing, 
Demonstrations,  and  Experiments) 

Dated:  December  15, 1999. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

(PR  Doc.  00-121  Filed  1-4-00;  8:45  am) 
BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatth  Care  Financing  Administration 

[HCFA-3028-N] 

Medicare  Program;  Notice  of  ttie 
Solicitation  for  Proposals  To  Expand 
the  Medicare  Lifestyle  Modification 
Program  Demonstration 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  our 
solicitation  for  proposals  to  expand  the 
Medicare  Lifestyle  Modification 
Program  Demonstration  to  one 
additional,  national  multi-site 
cardiovascular  lifestyle  modification 
program.  The  pm-pose  of  this 
demonstration  is  to  test  the  feasibility 
and  cost-effectiveness  of  providing 
payment  for  cardiovascular  lifestyle 
modification  program  services  to 
Medicare  beneficiaries.  This 
demonstration  will  test  proven  and 
intensive  programs  designed  to  reduce 
or  reverse  the  progression  of 
cardiovascular  disease  of  patients  at  risk 
for  invasive  treatment  procedures.  The 
expansion  will  allow  for  a  comparison 
between  two  different  lifestyle 
modification  models  across  several 
factors,  including  price.  The 
demonstration  began  October  1, 1999 
and  will  be  conducted  over  a  4-year 


period.  Ciurently,  the  demonstration  is 
being  implemented  at  several  sites 
subscribing  to  one  multi-site  lifestyle 
modification  program  model. 
Enrollment  for  each  multi-site  program 
is  limited  to  1,800  Part  B  eligible 
Medicare  beneficiaries  who  satisfy 
specific  clinical  admission  criteria. 
DATES:  Letters  of  Intent:  Letters  of  Intent 
must  be  received  by  the  HCFA  project 
officer  by  February  4.  2000. 

Proposals:  Proposals  (an  original  and 
5  copies),  each  with  a  copy  of  the  timely 
letter  of  intent,  must  be  received  by  the 
HCFA  project  officer  by  April  4,  2000. 
ADDRESSES:  Letters  of  Intent  and 
Proposals:  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration,  Attention:  Armen 
Thoumaian,  Ph.D.,  Project  Officer, 
Medicare  Lifestyle  Modification 
Program  Demonstration,  Office  of 
Clinical  Standards  and  Quality,  Mail 
Stop:  S3-02-01,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Website: 
www.hcfa.gov/quality/qlty-3.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armen  Thomnaian,  Ph.D.,  (410)  786- 
6672,  or  e-mail  Athoumaian@hcfa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Problem 

Research  has  provided  evidence  that 
specific  lifestyle  changes  can  lead  to  a 
decrease  in  the  levels  of  cardiovascular 
risk  factors,  resulting  in  lower  morbidity 
and  mortality  associated  with  coronary 
artery  disease  (CAD).  Lifestyle 
modification  programs  are  increasingly 
becoming  an  approach  to  the  secondary 
prevention  of  coronary  disease 
morbidity.  The  programs  may  reduce 
the  incidence  of  hospitalizations  and 
invasive  procedures  among  patients 
with  substantial  coronary  occlusion. 

Studies  have  shown  that  controlling 
single  risk  factors  such  as  a  low-fat  diet, 
smoking  cessation,  exercise,  or  stress 
management  are  beneficial  in  the 
treatment  of  cardiovascular  disease. 
Other  psycho-social  risk  factors, 
including  depression  and  social 
isolation,  have  already  been  shown  to  be 
important.  Multi-factorial  risk  reduction 
programs  that  include  reduction  of  some 
or  all  of  these  risk  factors  in  a 
comprehensive  cardiovascular  lifestyle 
management  program,  however,  have 
yet  to  be  evaluated  for  their 
effectiveness  or  long-term  cost  savings 
in  the  Medicare  population. 

We  currently  pay  for  12  weeks  of 
cardiac  rehabilitation  services  for 
Medicare  patients  who  have  a  prior 
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diagnosis  of  m  yocardial  infarction  or 
who  have  had  a  recent  cardiac 
revascularizat:  on  procedure  or  both. 
Coverage  und«  r  the  Medicare  cardiac 
rehabilitation  )enefit  is  more  limited 
than  that  conti  ined  in  a  comprehensive 
lifestyle  moditcation  program.  We  are 
investigating  the  benefits  of  covering  a 
complete  package  of  services  offered 
under  an  estamished,  national  multi-site 
lifestyle  modincation  program.  Lessons 
learned  from  tnis  demonstration  will 
provide  us  witih  information  needed  to 
explore  the  poKsibility  of  providing  this 
type  of  prograj  a  as  an  alternative  to 
more  customaj  y  medical  management 
(for  example,  medications,  angioplasty, 
and  heart  byps  ,ss  surgery)  when 
medication  is  lot  effective. ' 

B.  Demonstrat  on  Description 

Through  ouj  Office  of  Clinical 
Standards  and  Quality  (OCSCy,  we 
published  a  nc  tice  in  the  Federal 
Register  that  a  onoimced  our 
implementation  of  a  demonstration  to 
evaluate  the  fusibility  and  cost- 
effectiveness  df  cardiovascular  lifestyle 
modification  (B4  FR  53394,  October  1, 
1999).  The  demonstration  period  began 
on  October  1,  J 999  and  will  provide  a 
3-year  enrollrrtent  period  ending  on 
October  1,  20C  2,  with  payment  through 
September  30,  2003  (for  a  total  of  4 
years).  Enrolliient  in  the  demonstration 
is  limited  to  P  ut  B  eligible  Medicare 
beneficiaries  \  irho  meet  specific  clinical 
criteria  that  d(  icument  significant 
cardiovasculaj  disease. 

There  are  m  iny  cardiovascular 
lifestyle  modi  ication  programs  across 
the  country.  E  ich  varies  in  program 
length,  treatm  mt  services  offered,  and 
program  cost,  pew  of  these  programs 
have  published  results  about  their 
success  in  reducing  coronary  artery 
disease.  This  demonstration  began  at 
sites  licensed  lo  conduct  the  12-month 
long  Dr.  Omisfc  Program  for  Reversing 
Heart  Disease?.  These  facilities  offer  a 
cardiovascular  lifestyle  modification 
program  where  the  treatment  length  and 
the  type  and  afcnount  of  services  offered 
are  standcU'di^d.  In  addition,  although 
limited,  there  sare  published  studies 
about  this  program  that  provide  some 
degree  of  evidence  of  its  success  in 
reducing  or  re  versing  the  progression  of 
cardiovascula  r  disease  in  patients  who 
complete  the  ]  irogram.  Beginning  a 
demonstratioi  i  with  these  facilities  was 
a  logical  choi(  ;e  to  provide  a  standard  of 
care  and  qual:  ty  oversight  for  Medicare 
beneficiaries.  The  standardized  program 
also  means  thpt  a  single  price  can  be 


negotiated  for 
across  the  site  s 
this  multi-site 


program  enrollment 

Total  enrollment  for 
program  is  limited  to 


1,800  Part  B  e  igible  Medicare 


beneficiaries  who  satisfy  clinical 
admission  criteria. 

C.  Clinical  Criteria  for  Beneficiary 
Enrollment  Under  the  Demonstration 

Under  this  Medicare  demonstration, 
we  pay  for  a  package  of  specific  services 
that  we  do  not  cover  under  the  regular 
Medicare  program.  Under  these 
circumstances,  the  appropriateness  of 
care  provided  is  of  obvious  concern. 
The  criteria  for  enrollment  in  the 
demonstration  reflect  clinical  standards 
to  ensure  the  services  offered  can 
provide  the  most  appropriate  and 
beneficial  treatment  to  those  enrolled. 
We  are  interested  in  a  treatment  from 
which  the  Medicare  patient  can 
experience  a  measurable  and  immediate 
benefit  with  a  potential  for  a  lifetime 
benefit.  In  this  case,  we  are  interested  in 
treatment  that  brings  about  the  reversal 
of  coronary  artery  occlusion, 
amelioration  of  symptoms  from 
coronary  artery  disease,  or  some  other 
positive,  observable  change  in  the 
patient's  condition.  We  require  that  the 
Medicare  beneficiaries  who  meet  the 
clinical  criteria  for  enrollment  under  the 
demonstration  will  be  only  people  with 
substantial  CAD. 

The  program  sites  selected  for  this 
demonstration  must  add  specific 
requirements  to  their  admission 
screening  criteria.  First,  patients 
participating  in  the  demonstration  must 
have  Part  B  Medicare  eligibility  at  the 
time  of  enrollment.  Second,  we  require 
the  following  four  clinical  criteria  imder 
the  demonstration  for  enrollment  of 
Medicare  beneficiaries: 

1 .  The  presence  of  angina  as  a  medical 
condition  for  each  Medicare  beneficiary. 

2.  One  of  the  following  diagnostic 
studies,  which  demonstrate  clinically 
significant  ventricular  myocardium  at 
risk  for  infarction  (EKG/ stress  testing/ 
angina  surveys  without  additional 
imaging  studies  will  not  be  accepted): 

a.  Coronary  angiogram  (with 
estimated  ejection  fraction) 
demonstrating  lesions  in  certain 
vessels — 

Greater  than  70  percent  left  anterior 
descending  coronary  artery  (LAD). 

Greater  than  70  percent  right  coronary 
artery  (RCA). 

Greater  than  70  percent  left 
circumflex  coronary  artery. 

Greater  than  50  percent  left  main 
coronary  artery. 

b.  Reversible  perfusion  defect  on 
nuclear  imaging  study. 

c.  Inducible  wall  motion  abnormality 
on  stress  echo. 

d.  Cardiac  positron  emission 
tomography  (PET)  scan  with  rubidivun- 
82  showing  perfusion  defect. 


3.  The  beneficiary's  physician  must 
have  recommended  that,  as  an  option, 
the  beneficiary  undergo 
revascularization  (coronary  artery 
bypass  graft  (CABG)  or  angioplasty)  in 
the  near  futxire.  The  beneficiary's 
physician  must  be  comfortable  that  the 
beneficiary  is  clinically  stable  to 
imdergo  comprehensive  lifestyle 
changes  as  an  alternative  intervention. 

4.  The  beneficiary  must  be  willing  to 
make  these  comprehensive  lifestyle 
changes. 

Finally,  a  beneficiary  with  any  of  the 
following  clinical  criteria  is  excluded 
from  participating  in  the  demonstration: 

1.  Acute  myocardial  infarction  within 
the  2-week  period  before  enrollment. 

2.  Left  main  disease  greater  than  50 
percent  occlusion. 

3.  Three- vessel  disease  with 
decreased  ejection  fraction. 

4.  Unstable  angina. 

5.  CABG  surgery  within  4  weeks  of 
eiuollment  (unless  otherwise  approved 
for  participation  by  his  or  her 
physician). 

6.  Previous  angioplasty  within  6 
months  of  enrollment. 

7.  Hypotensive  response  to  exercise 
(greater  than  20  mm  Hg  drop  in  systolic 
pressiu-e). 

8.  History  of  exercise-induced 
ventricular  tachycardia  or  third  degree 
heart  block  without  evidence  of  current 
stability. 

9.  Non-ischemic  cardiomyopathy  (EF 
less  than  40  percent),  without  evidence 
of  significant  CAD. 

10.  Class  rv  congestive  heart  failure 
(CHF). 

11.  History  of  malignant  ventricular 
arrhythmia  or  use  of  automatic 
implantable  defibrillator. 

12.  Residence  beyond  90  minutes 
commuting  time  to  the  program  site. 

13.  SignificanUy  impaired  cognitive 
function  (for  example,  dementia). 

14.  Potentially  fatal  co-morbidity  (for 
example,  metastatic  cancer)  and 
unlikely  to  survive  1  year  after  entrance 
into  the  project. 

The  selected  demonstration  sites  of 
the  multi-site  program  must  assure  that 
the  criteria  for  inclusion  have  been  met 
and  that  none  of  the  exclusion  criteria 
are  present  for  any  Medicare  beneficiary 
seeking  enrollment  in  the  program.  In 
addition,  each  beneficiary's  personal 
physician  must  certify  that  the 
beneficiary  meets  the  clinical  eligibility 
requirements  to  participate  in  the 
cardiovascular  lifestyle  modification 
program  before  the  beneficiary  enrolls 
in  the  program. 

D.  Quality  Monitoring  and  Evaluation 

The  continuous  monitoring  of  the 
quality  of  care  delivered  to  Medicare 
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beneficiaries  undergoing  lifestyle 
modification  and  a  continuous 
assessment  of  possible  health  risks  to 
individual  beneficiaries  are  essential 
during  this  demonstration.  We  have 
contracted  a  Medicare  Peer  Review 
Organization  to  provide  continuous 
quality  monitoring  of  the  demonstration 
sites  to  help  assure  the  safety  of 
Medicare  patients.  In  addition,  we  will 
conduct  an  evaluation  of  the 
demonstration  through  a  separate 
contract  with  an  independent  research 
firm  to  determine  the  feasibility  and 
cost-effectiveness  of  providing  payment 
for  cardiovascular  lifestyle  modification 
program  services  to  Medicare 
beneficiaries.  The  evaluation  will 
compare  the  outcomes  of  Medicare 
beneficiaries  participating  in  the 
demonstration  with  other  Medicare 
beneficiaries,  matched  according  to 
disease  severity  and  other 
characteristics,  who  are  receiving  more 
customary  treatments  for  coronary 
artery  disease.  Specifically,  we  are 
interested  in  comparing  the  outcomes  of 
beneficiaries  who  go  through  the 
demonstration  with  Medicare 
beneficiaries  who  are  recommended  for 
re-vascularization  but  initially  opted  for 
medical  management.  Demonstration 
sites  selected  must  cooperate  with  the 
quality  monitoring  and  review 
contractor  and  the  evaluation 
contractor. 

II.  Provisions  of  This  Notice 

A.  Purpose 

We  are  interested  in  expanding  the 
Medicare  Lifestyle  Modification 
Program  Demonstration.  The  expansion 
will  allow  us  to  compare  different 
lifestyle  modification  models  across 
several  factors,  including  price.  We  are 
limiting  the  expanded  demonstration  to 
one  additional,  national  multi-site 
cardiovascular  lifestyle  modification 
program  offering  a  12-month  multi- 
disciplinary  clinical  outpatient  program 
of  lifestyle  modification  services  to 
Medicare  beneficiaries  through  a 
program  currently  provided  to  the 
general  public.  We  will  pay  for  a 
program  of  lifestyle  modification 
treatment  services  for  up  to  1 ,800 
Medicare  beneficiaries  diagnosed  with 
severe  CAD  who  enroll  before  October 
1,2002. 

This  notice  announces  ouj  solicitation 
for  proposals  from  established,  national 
multi-site  lifestyle  modification 
programs  having  the  characteristics 
listed  in  section  II.B.  of  this  notice.  All 
interested  offerors  must  provide  a  full 
description  of  their  program 
characteristics,  so  that  we  can  make  an 
award  determination  based  on  the 


organization,  the  quality  and  safety  of 
the  program,  and  the  capability  to 
recruit  a  sufficient  number  of  Medicare 
beneficiaries.  A  Letter  of  Intent  and 
Proposal  fi"om  the  parent  entity 
licensing,  franchising,  or  otherwise 
representing  the  multi-site  lifestyle 
modification  program  are  required  as 
described  in  sections  O.B.  and  II.C.  of 
this  notice. 

We  will  negotiate  a  fixed  payment 
rate  with  an  entity  representing  all  of 
the  licensed  sites  participating  in  the 
parent  program.  We  will  present  sites 
licensed  by  the  parent  program  with  the 
negotiated  rate  agreement  and 
demonstration  protocol  and  ask  them  to 
consider  participating  in  the 
demonstration.  We  will  ask  those  sites 
that  agree  to  participate  to  enter  into 
individual  agreements  with  us  to  abide 
by  theAenns  and  conditions  for 
participation  in  the  demonstration. 
Demonstration  sites  will  receive  the 
negotiated  fixed  rate  (absent  inflationary 
adjustments)  for  the  completed  program. 
We  will  monitor  quality  and  evaluate 
the  demonstration  as  described  earlier 
to  determine  if  this  service  would 
benefit  the  Medicare  population. 

Under  the  demonstration,  we  will  pay 
all  approved  sites  of  the  multi-site 
program  80  percent  of  the  negotiated 
fixed  payment  amount  for  the  complete 
treatment  episode  when  a  beneficiary 
completes  the  12-month  program.  If 
there  is  a  beneficiary  disenrollment 
from  the  program  before  completing  the 
12-month  program,  we  will  pay  the 
demonstration  site  a  pro-rated  portion  of 
the  total  payment  for  that  beneficiary. 
This  payment  amount  will  apply  to 
treatment  at  all  participating 
demonstration  sites  in  the  multi-site 
program  and  remain  fixed  during  the 
demonstration  period.  The 
demonstration  site  may  collect  the 
remaining  20  percent  of  the  fixed 
payment  amount  fi'om  the  beneficiary  as 
a  program  or  enrollment  fee.  Under  the 
demonstration,  an  individual  site  may 
elect  to  waive  this  fee,  but  if  it  chooses 
to  do  so,  it  must  waive  it  for  all 
Medicare  beneficiaries  who  enroll  in  the 
demonstration.  As  part  of  the  proposal, 
applicants  must  propose  an  all-inclusive 
payment  amount  for  the  complete  12- 
month  lifestyle  modification  program  to 
be  offered  to  Medicare  beneficiaries. 
The  selectee  must  cooperate  with 
quality  monitoring  efforts  and  the 
formal  evaluation  of  the  demonstration. 
We  will  provide  no  additional  funding. 

B.  Letter  of  Intent 

An  organization  that  believes  it  meets 
the  requirements  of  section  II.C.  of  this 
notice  must  submit  a  Letter  of  Intent  to 
submit  a  Proposal.  The  signed  Letter  of 


Intent  must  be  received  by  the  HCFA 

project  officer  by  the  date  in  the  DATES 

section  of  this  notice.  The  Letter  of 

Intent  must  indicate  the  applicant's 

intention  to  submit  a  completed 

Proposal  for  the  demonstration. 

Submitting  a  Letter  of  Intent  does  not 

obligate  the  applicant  to  submit  a 

Proposal.  The  letter  must  be  signed  by 

a  duly  authorized  official  and  include 

the  following  information  about  the 

applicant: 

— Name. 

— Address. 

— Contact  person. 

— Business  telephone  number. 

— All  existing  HCFA  provider 

number(s). 
— An  Employer  Identification  Number 

(EIN)  for  basic  identification 

purposes. 

The  HCFA  project  officer,  or  designee, 
will  contact  the  specified  representative 
(contact  person)  for  each  timely 
submitted  Letter  of  Intent  to  discuss  the 
application  process.  Organizations  that 
submit  a  "timely  Letter  of  Intent  must 
submit  a  completed  original  Proposal 
cmd  5  copies  (along  with  a  copy  of  the 
previously  submitted  Letter  of  Intent)  to 
the  HCFA  project  officer  by  the  date  in 
the  DATES  section  of  this  notice. 

C.  Proposals  of  Eligible  Organizations 

The  offeror  must  provide  information 
describing  the  nature  of  its  program, 
how  it  is  perceived  as  imiovative,  and 
any  scientifically  based  evidence 
supporting  the  success  of  its  program  in 
reducing  the  need  for  inpatient  invasive 
procedures.  We  are  interested  in 
Proposals  from  a  national,  multi-site 
lifestyle  modification  program  that  can 
satisfy  the  requirements  of  this  section. 
We  will  consider  ordy  proposals  that  are 
responsive  to  the  requirements  for 
submission  under  this  solicitation. 
Proposals  must  be  no  more  than  45 
pages  in  length,  including  appendices 
and  attachments.  Our  technical  review 
panel  will  review  and  consider  only 
those  Proposals  that  we  receive  by  the 
date  in  the  DATES  section  of  this  notice 
and  for  which  we  receive  a  timely  Letter 
of  Intent. 

A  program  that  wishes  to  be 
considered  for  this  payment 
demonstration  must  submit  a  Proposal 
that  includes  evidence  of  the  following: 

1.  The  existence  of  a  parent 
organization  that  has  developed, 
designed,  and  continuously  monitored 
its  program.  The  parent  organization 
must  have  legal  responsibility  for  the 
licensing  of  its  affiliates  and  must 
provide  to  its  licensees  all  proprietary, 
clinical,  marketing,  and  administrative 
materials.  A  standardized  package  of 
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Act  of  1995  and 
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Executive  Order  12866, 


with 


this  notice  was  not  reviewed  by  the 
Office  of  Management  and  Budget. 

We  have  examined  this  notice  in 
accordance  with  Executive  Order  13132, 
Federalism,  and  have  determined  that  it 
will  not  have  any  negative  impact  on 
the  rights,  roles,  or  responsibilities  of 
State,  local,  or  Tribal  governments. 

Authority:  Sections  402(a)(1)(G)  and  (a)(2) 
of  the  Social  Security  Amendments  of  1967 
(Public  Law  90-248),  as  amended  (42  U.S.C. 
1395b-l(a)(l)(G)  and  (a)(2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779;  Health  Financing, 
Demonstrations,  and  Experiments) 

Dated:  December  15, 1999. 
Nancy-Ann  Nf  in  DeParie, 

Administrator.  Health  Care  Financing 

Administration. 

[FR  Doc.  00-12.5  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3029-WN] 

Medicare  Program;  Cancellation  of  the 
Meeting  of  the  Medical  and  Surgical 
Procedures  Panel  of  the  Medicare 
Coverage  Advisory  Committee — 
January  19  and  20,  2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  This  notice  announces  the 
cancellation  of  the  January  19  and  20, 
2000  meeting  of  the  Medical  and 
Surgical  Procedures  Panel  of  the 
Medicare  Coverage  Advisory  Committee 
(MCAC). 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  A.  Conrad,  Executive 
Secretary.  410-786-4631. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  cancellation  of  the 
January  19  and  20,  2000  meeting  of  the 
Medical  and  Surgical  Procedures  Panel 
of  the  MCAC.  Notice  of  the  meeting  was 
given  on  December  13.  1999  (64  FR 
69538).  The  meeting  will  be 
rescheduled  and  announced  in  a 
subsequent  Federal  Register  notice. 

Authority:  5  U.S.C.  App.  2.  section  10(a)(1) 
and  (a)(2).  ' 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  December  14,  1999. 
Jeffrey  L.  Kang, 

Director,  Office  of  Clinical  Standards  and 
Quality,  Health  Care  Financing 
Administration. 

[FR  Doc.  00-123  Filed  1-^-00;  8:45  am] 
BILUNG  CO0€  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  62.  No.  85,  pp.  24122. 
24123.  and  24124,  dated  Friday,  May  2. 
1997)  is  amended  to  update  the  Office 
of  Communications  and  Operations 
Support  (OCOS)  and  the  Center  for 
Beneficiary  Services  (CBS)  functional 
statements  to  reflect  the  transfer  of  the 
Agency's  beneficiary-centered 
communications  functions  from  OCOS 
to  CBS.  CBS  made  additional  changes  to" 
the  organization's  functional  statement 
to  more  accurately  reflect  the  Center's 
responsibilities. 

The  specific  amendments  to  Part  F  are 
described  below. 

Section  F.20.A.5.  (Functions), 
paragraph  6,  Office  of  Communications 
and  Operations  Support  (FAL)  and 
paragraph  10,  Center  for  Beneficiary 
Services  (FAQ),  are  amended  by 
deleting  both  organizations'  functional 
statements  in  their  entirety  and 
replacing  them  with  the  following: 

6,  Office  of  Communications  and 
Operations  Support  (FAL) 

•  Serves  a  neutral  broker 
coordination  role,  including  scheduling 
meetings  and  briefings  for  the 
Administrator  and  coordinating 
communications  between  and  among 
central  and  regional  offices,  in  order  to 
ensure  that  emerging  issues  are 
identified  early,  all  concerned 
components  are  directly  and  fully 
involved  in  policy  development/ 
decision-making  and  that  all  points  of 
view  are  presented. 

•  Coordinates  and  monitors  assigned 
agency  initiatives  which  are  generally 
tactical,  short-term  and  cross- 
component  in  nature  (e.g.,  legislative 
implementation). 

•  Provides  operational  and  analytical 
support  to  the  Executive  Council. 

•  Manages  speaking  and  meeting 
requests  for  or  on  behalf  of  the 
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Administrator,  Deputy  Administrator, 
and  Executive  Associate  Administrator 
and  researches  and  writes  speeches. 

•  Coordinates  agency-wide 
commimication  policies  for 
correspondence,  manuals,  regulations, 
and  responses  to  audits. 

•  Coordinates  the  preparation  of 
manuals  and  other  policy  instructions  to 
insure  accurate  and  consistent 
implementation  of  the  Agency's 
programs. 

•  Manages  the  Agency's  system  for 
developing,  clearing  and  tracking 
regulations,  setting  regulation  priorities 
and  corresponding  work  agendas; 
coordinates  the  review  of  regulations 
received  for  concurrence  from 
departmental  and  other  government 
agencies  and  develops  routine  and 
special  reports  on  the  Agency's 
regulatory  activities. 

•  Manages  the  agency-wide  clearance 
system  to  insure  appropriate 
involvement  from  agency  components 
and  serves  as  a  primary  focal  point  for 
liaison  with  the  Executive  Secretariat  in 
the  Office  of  the  Secretary. 

•  Operates  the  agency-wide 
correspondence  tracking  and  control 
system  and  provides  guidance  and 
technical  assistance  on  standards  for 
content  of  correspondence  and 
memoranda. 

•  Provides  management  and 
administrative  support  to  the  Office  of 
the  Attorney  Advisor  and  staff. 

•  Acts  as  audit  liaison  with  the 
General  Accoxmting  Office  (GAO)  and 
the  HHS  Office  of  Inspector  General 
(OIG). 

•  Develops  and  maintains  Agency- 
wide  executive  management 
information  reporting  and  tracking 
systems  (including  the  Management 
Reform  Initiative  euid  Reports  to 
Congress)  significant  item  reports, 
legislative  (Balanced  Budget  Act) 
implementation,  and  management 
information  reports  for  the  Office  of  the 
Administrator. 

•  Acts  as  the  committee  management 
official  for  HCFA  under  the  Federal 
Advisory  Committee  Act  (FACA). 

•  Develops  standard  processes  for  all 
HCFA  FACA  committees  and  provides 
operational  and  logistical  support  to 
HCFA  components  for  conferences  and 
on  all  matters  relating  to  Federal 
Advisory  Committees. 

10.  Center  for  Beneficiary  Services 
(FAQ) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  with  beneficiaries, 
their  families,  care  givers,  health  care 
providers,  and  others  operating  on  their 
behalf  concerning  improving  beneficiary 
ability  to  make  informed  decisions 


about  their  health  and  about  program 
benefits  administered  by  the  Agency. 
These  activities  include  strategic  and 
implementation  planning,  execution, 
assessment  and  communications. 

•  Assesses  beneficiary  and  other 
consumer  needs,  develops  and  oversees 
activities  targeted  to  meet  these  needs, 
and  documents  and  disseminates  results 
of  these  activities.  These  activities  focus 
on  agency  beneficiary  service  goals  and 
objectives  and  include:  development  of 
baseline  and  ongoing  monitoring 
information  concerning  populations 
affected  by  agency  programs; 
development  of  performance  measures 
and  assessment  programs;  design  and 
implementation  of  beneficiary  services 
initiatives;  development  of 
communications  channels  and  feedback 
mechanisms  within  the  Agency  and 
between  the  Agency  and  its 
beneficiaries  and  their  representatives; 
and  close  collaboration  with  other 
Federal  and  state  agencies  and  other 
stakeholders  with  a  shared  interest  in 
better  serving  our  beneficiaries. 

•  Develops  national  policy  for  all 
Medicare  Parts  A,  B,  and  C  beneficiary 
eligibility,  enrollment,  entitlement; 
premium  billing  and  collection; 
coordination  of  benefits;  rights  and 
protections;  dispute  resolution  process; 
as  well  as  policy  for  managed  care 
enrollment  and  disenrollment  to  assure 
the  effective  administration  of  the 
Medicare  program,  including  the 
development  of  related  legislative 
proposals. 

•  Oversees  the  development  of 
privacy  and  confidentiality  policies 
pertaining  to  the  collection,  use,  and 
release  to  individually  identifiable  data. 

•  Coordinates  beneficiary-centered 
information,  education,  and  service 
initiatives. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve 
beneficiary  aspects  of  health  care 
delivery  systems  through  Title  XVIII, 
XIX,  and  XXI  demonstrations  and  other 
creative  approaches  to  meeting  the 
needs  of  agency  beneficiaries. 

•  Assures,  in  coordination  with  other 
centers  and  offices,  the  activities  of 
Medicare  contractors,  including 
managed  care  plans,  agents,  and  state 
agencies  meet  the  Agency's 
requirements  on  matters  concerning 
beneficiaries  and  other  consumers. 

•  Plans  and  administers  the  contracts 
and  grants  related  to  beneficiary  and 
customer  service,  including  the  State 
Health  Insurance  Assistance  Program 
grants. 

•  Formulates  strategies  to  advance 
overall  beneficiary  communications 
goals  and  coordinates  the  design  and 
publication  process  for  all  beneficiary- 


centered  information,  education,  and 
service  initiatives. 

•  Builds  a  range  of  partnerships  with 
other  national  organizations  for  effective 
consumer  outreach,  awareness,  and 
education  efforts  in  support  of  Agency 
programs. 

•  Serves  as  the  HCFA  lead  for 
Medicare  carrier  and  fiscal  intermediary 
management,  oversight,  budget,  and 
performance  issues. 

•  Functions  as  HCFA  liaison  for  all 
Medicare  carrier  and  fiscal  intermediary 
program  issues  and,  in  close 
collaboration  with  the  regional  offices 
and  other  HCFA  components, 
coordinates  the  agency-wide  contractor 
activities. 

•  Manages  contractor  instructions, 
workload,  and  change  management 
process. 

•  Collaborates  with  other  HCFA 
components  to  establish  ongoing 
performance  expectations  for  Medicare 
contractors  (carriers  and  fiscal 
intermediaries)  consistent  with  the 
agency's  goals;  interpret,  evaluate,  and 
provide  information  on  Medicare 
contractors  in  terms  of  ongoing 
compliance  with  performance 
requirements  and  expectations;  evaluate 
compliance  with  issued  instructions; 
evaluate  contractor-specific 
performance  and/or  integrity  issues;  and 
evaluate/monitor  corrective  action,  if 
necessary. 

•  Manages,  monitors,  and  provides 
oversight  of  contractor  (carriers  and 
fiscal  intermediaries)  transition 
activities  including  replacement  of 
departing  contractors  and  the  resulting 
transfer  of  workload,  functional 
realigiunents,  and  geographic  workload 
carveouts. 

•  Maintains  and  provides  accurate 
contractor  specific  information. 
Develops  and  implements  logg-term  fee- 
for-service  contractor  strategy,  tactical 
plans,  and  other  planning  documents. 

•  Serves  as  lead  on  current/proposed 
legislation  in  order  to  determine  impact 
on  contractor  operations. 

Dated:  December  15, 1999. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 
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DEPARTMEN 
HUMAN 


OF  HEALTH  AND 


SERVICES 


Substance  Abuse  and  Mental  Health 
Services  Adm  inlstratlon 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  anc  Laboratories  That  Have 
Withdrawn  Fri  >m  the  Program 


AGENCY 

Health  Services 
action:  Notice . 


Substfence  Abuse  and  Mental 
Administration,  HHSS. 


summary:  The  Department  of  Health  and 
Human  Servic  5S  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  me  et  standards  of  Subpart  C 
of  Mandatory  i  iuidelines  for  Federal 
Workplace  Dn  ig  Testing  Programs  (59 
FR  29916,  299 15).  A  similar  notice 
listing  all  curr  sntly  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month  and  updated  to  include 
laboratories  w  lich  subsequently  apply 
for  and  compli  ite  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  h  boratory  will  be  omitted 
from  updated  ists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  ft'om 
the  National  L  iboratory  Certification 
Program  durin  g  the  past  month,  it  will 
be  identified  a  3  such  at  the  end  of  the 
current  list  of  :ertified  laboratories,  and 
will  be  omittei  1  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http://www.h(  ialth.org/workpl.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  6r  Dr.  Walter  Vogl, 
Division  of  W(  irkplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815.  Rockville,  Maryland  20857; 
(301)443-6014. 


Tel. 


ma 
mai 


Special  Note: 

for  all  surface 
all  overnight 
address:  Divisioh 
5515  Security  Li 
Maryland  20852 


Dng 


SUPPLEMENT AP  Y 
Mandatory  Gifdelines 
Workplace 
in  accordance 
12564  and  section 
71.  Subpart  C 
"Certification 
in  Urine  Drug 
Agencies 
laboratories  n4ist 
conduct  urine 
agencies.  To 
applicant  labiatory 


sels 


Please  use  the  above  address 
il  and  correspondence.  For 
I  service  use  the  following 
of  Workplace  Programs, 
ne,  Room  815,  Rockville, 


INFORMATION: 

for  Federal 
Testing  were  developed 
with  Executive  Order 

503  of  Pub.  L.  100- 
jf  the  Guidelines, 
of  Laboratories  Engaged 
Testing  for  Federal 
strict  standards  which 
meet  in  order  to 
drug  testing  for  Federal 
hfecome  certified  an 

must  undergo  three 


rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories,  8901  W.  Lincoln 

Ave.,  West  Allis,  WI  53227;  414- 

328-7840/800-877-7016 
(Formerly:  Bayshore  Clinical 

Laboratory) 
Advanced  Toxicology  Network,  3560 

Air  Center  Cove,  Suite  101, 

Memphis,  TN  38118,  901-794- 

5770/888-290-1150 
Aegis  Analytical  Laboratories,  Inc.,  345 

Hill  Ave.,  Nashville,  TN  37210; 

615-255-2400 
Alabama  Reference  Laboratories,  Inc., 

543  South  Hull  St.,  Montgomery, 

AL  36103;  800-541-4931/334-263- 

5745 
Alliance  Laboratory  Services,  3200 

Burnet  Ave.,  Cincinnati,  OH  45229; 

513-585-9000 
(Formerly:  Jewish  Hospital  of 

Cincinnati,  Inc.) 
American  Medical  Laboratories,  Inc., 

14225  Newbrook  Dr.,  Chantilly,  VA 

20151;  703-802-6900 
Associated  Pathologists  Laboratories, 

Inc.,  4230  South  Bumham  Ave., 

Suite  250,  Las  Vegas,  NV  89119- 

5412;  702-733-7866/800-433- 

26750 
Baptist  Medical  Center,  Toxicology 

Laboratory,  9601  1-630,  Exit  7. 

Little  Rock,  AR  72205-7299;  501- 

202-2783 
(Formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center) 
Clinical  Reference  Lab,  8433  Quivira 

Rd.,  Lenexa,  KS  66215-2802;  800- 

445-6917 
Cox  Health  Systems,  Department  of 

Toxicology,  1423  North  Jefferson 

Ave.,  Springfield,  MO  65802;  800- 

876-3652/417-269-3093 
(Formerly:  Cox  Medical  Centers) 
Dept.  of  the  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL,  P.O. 

Box  88-6819,  Great  Lakes,  IL 

60088-6819;  847-688-2045/847- 

688^171 
Diagnostic  Services  Inc.,  dba  DSI,  12700 

Westlinks  Drive,  Fort  Myers,  FL 


33913;  941-561-8200/800-735- 

5416 
Doctors  Laboratory  Inc.,  P.O.  Box  2658, 

2906  Julia  Dr.,  Valdosta,  GA  31604; 

9132-244-4468 
DrugProof,  Division  of  Dynacare/ 

Laboratory  of  Pathology,  LLC.  1229 

Madison  St.,  Suite  500,  Nordstrom 

Medical  Tower,  Seattle,  WA  98104; 

206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.,  DrugProof,  Division  of 

Laboratory  of  Pathology  of  Seattle, 

Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969,  1119 

Mearns  Rd.,  Warminster,  PA  18974, 

215-674-9310 
Dynacare  Kasper  Medical  Laboratories,  * 

14940-123  Ave.,  Edmonton, 

Alberta,  Canada  T5V  1B4;  780-451- 

3702/800-661-9876 
ElSohly  Laboratories,  Inc.,  5  Industrial 

Park,  Dr.,  Oxford,  MS  38655;  601- 

236-2609 
Gamma-Dynacare  Medical 

Laboratories  *,  A  Division  of  the 

Gamma-Dynacare  Laboratory 

Partnership,  245  Pall  Mall  St., 

London,  ON,  Canada  N6A  1P4; 

519-679-1630 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715; 

608-267-6267 
Hartford  Hospital  Toxicology 

Laboratory,  80  Seymour  St., 

Hartford,  CT  06102-5037;  860-545- 

6023 
Info-Meth,  112  Crescent  Ave.,  Peoria,  IL 

61636;  309-671-5199/800-752- 

1835 
(Formerly:  Methodist  Medical  Center 

Toxicology  Laboratory) 
Integrated  Regional  Laboratories.  1400 

Northwest  12th  Ave.,  Miami.  FL 

33136; 305-325-5784 
(Formerly:  Cedars  Medical  Center, 

Department  of  Pathology) 
Kroll  Laboratory  Specialists,  Inc.,  1111 

Newrton  St.,  Gretna,  LA  70053;  504- 

361-8989/800-433-3823 
(Formerly:  Laboratory  Specialists, 

Inc.) 
Laboratory  Corporation  of  America 

Holdings,  1904  Alexander  Drive, 

Research  Triangle  Park,  NC  27709; 

919-572-6900/800-833-3984 
(Formerly:  LabCorp  Occupational 

Testing  Services,  Inc.,  CompuChem 

Laboratories,  Inc.;  CompuChem 

Laboratories,  Inc.,  a  Subsidiary  of 

Roche  Biomedical  Laboratory; 

Roche  CompuChem  Laboratories 

Inc.,  a  Members  of  the  Roche 

Group) 
Laboratory  Corporation  of  America 

Holdings;  4022  Willow  Lake  Blvd., 

Memphis,  TN  38118;  901-795- 

1515/800-233-6339 
(Formerly:  LabCorp  Occupational 
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Testing  Services,  Inc.,  MedExpress/ 

National  Laboratory  Center) 
LabOne,  Inc.,  10101  Renner  Blvd., 

Lenexa,  KS  66219;  913-888-3927/ 

800-728-4064 
(Formerly:  Center  for  Laboratory 

Services,  a  Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America 

Holdings,  69  First  Ave.,  Raritan,  NJ 

08869;  908-526-2400/800-437- 

4986 
(Formerly:  Roche  Biomedical 

Laboratories,  Inc.) 
Marshfield  Laboratories,  Forensic 

Toxicology  Laboratory,  1000  North 

Oak  Ave. ,  Marshfield,  WI  54449; 

715-389-3734/800-311-3734 
MAXXAM  Analytics  Inc.,*  5540 

McAdam  Rd.,  Mississauga,  ON, 

Canada  L4Z  iPl;  905-890-2555 
(Formerly:  NOVAMANN  (Ontario) 

Inc.) 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of 

Pathology,  3000  Arlington  Ave., 

Toledo,  OH  43614;  41^-383-5213 
MedTox  Laboratories,  Inc.,  402  W. 

County  Rd.  D,  St.  Paul,  MN  55112; 

651-636-7466/800-832-3244 
MetroLab-Legacy  Laboratory  Services, 

1225  NE  2nd  Ave.,  Portland,  OR 

97232;  503-413-5295/800-950- 

5295 
Mirmeapolis  Veterans  Affairs  Medical 

Center,  Forensic  Toxicology 

Laboratory,  1  Veterans  Drive, 

Minneapolis,  MN  55417;  612-725- 

2088 
National  Toxicology  Laboratories,  Inc., 

1100  California  Ave.,  Bakersfield, 

CA  93304;  661-322-4250 
NWT  Drug  Testing,  1141  E.  3900  South, 

Salt  Lake  City,  UT  84124;  801-268- 

2431/800-322-3361 
(Formerly:  NorthWest  Toxicology, 

Inc.) 
One  Source  Toxicology  Laboratory,  Inc., 

1705  Center  Street,  Deer  Park,  TX 

77536; 713-920-2559 
(Formerly:  University  of  Texas 

Medical  Branch,  Clinical  Chemistry 

Division;  UTMB  Pathology- 

Toxicolog}'  Laboratory) 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  llthAve.,  Eugene,  OR 

97440-0972;  541-687-2134 
Pacific  Toxicology  Laboratories,  6160 

Variel  Ave..  Woodland  Hills,  CA 

91367;  818-589-3110 
(Formerly:  Centinela  Hospital  Airport 

Toxicology  Laboratory) 
Pathology  Associates  Medical 

Laboratories,  11604  E.  Indiana, 

Spokane,  WA  99206;  509-926- 

2400/800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park,  CA  94025; 

650-328-6200/800-446-5177 


PharmChem  Laboratories,  Inc.,  Texas 

Division;  7606  Pebble  Dr.,  Fort 

Worth,  TX  76118;  817-214-8800 
(Formerly:  Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800 

West  110th  St.,  Overland  Park,  KS 

66210;  913-339-0372/800-821- 

3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 

Blvd.,  San  Diegoi'CA  92111;  619- 

279-2600/800-882-7272 
Quest  Diagnostics  Inc.,  3175 

Presidential  Dr.,  Atlanta,  GA  30340; 

770-^52-1590 
(Formerly:  SmithKline  Beecham 

Clinical  Laboratories,  SmithKline 

Bio-Science  Laboratories) 
Quest  Diagnostics  Inc.,  4444  Giddings 

Road;  Auburn  Hills,  MI  48326;  810- 

3  73-91 20/800-^44-0106 
(Formerly:  HealthCare/Preferred 

Laboratories,  HealthCare/MetPath, 

CORNING  Clinical  Laboratories) 
Quest  Diagnostics  Inc.,  National  Center 

For  Forensic  Science,  1901  Sulphur 

Spring  Rd.,  Baltimore,  MD  21227; 

410-536-1485 
(Formerly:  Maryland  Medical 

Laboratory,  Inc.,  National  Center  for 

Forensic  Science,  CORNING 

National  Center  for  Forensic 

Science) 
Quest  Diagnostics  Inc.,  8000  Sovereign 

Row,  Dallas,  TX  75247;  214-638- 

1301 
(Formerly:  SmithKline  Beecham 

Clinical  Laboratories,  SmithKline 

Bio-Science  Laboratories) 
Quest  Diagnostics  Inc.,  4770  Regent 

Blvd..  Irving,  TX  75063;  972-916- 

3376/800-526-0947 
(Formerly:  Damon  Clinical 

Laboratories,  Daman/MetPath. 

CORNING  Clinical  Laboratories) 
Quest  Diagnostics  Inc.,  801  East  Dixie 

Ave.,  Leesburg.  FL  34748;  352-787- 

9006 
(Formerly:  SmithKline  Beecham 

Clinical  Laboratories,  Doctors  & 

Physicians  Laboratory) 
Quest  Diagnostics  Inc.,  400  Egypt  Rd., 

Norristown,  PA  19403;  610-631- 

4600/800-877-7484 
(Formerly:  SmithKline  Beecham 

Clinical  Laboratories,  SmithKline 

Bio-Science  Laboratories) 
Quest  Diagnostics  Inc.,  875  Greentree 

Rd.,  4  Parkway  Ctr.,  Pittsburgh,  PA 

15220-3610;  412-920-7733/800- 

574-2474 
(Formerly:  Med-Chek  Laboratories, 

Inc.,  Med-Chek/Damon,  MetPath 

Laboratories,  CORNING  Clinical 

Laboratories) 
Quest  Diagnostics  Inc.,  506  E.  State 

Pkwv..  Schaumburg,  IL  60173;  800- 

669-^6995/847-885-2010 
(Formerly:  SmithKline  Beecham 

Clinical  Laboratories,  International 


Toxicology  Laboratories) 
Quest  Diagnostics  Inc.,  7470  Mission 

Valley  Rd.,  San  Diego,  CA  92108- 

4406;  619-686-3200/800-^46-4728 
(Formerly:  Nichols  Institute,  Nichols 

Institute  Substance  Abuse  Testing 

(NISAT),  CORNING  Nichols 

Institute,  CORNING  Clinical 

Laboratories) 
Quest  Diagnostics  of  Missouri  LLC,  2320 

Scheutz  Rd.,  St.  Louis,  MO  63146; 

314-991-1311/800-288-7293 
(Formerly:  Quest  Diagnostics 

Incorporated,  Metropolitan 

Reference  Laboratories.  Inc., 

CORNING  Clinical  Laboratories, 

South  Central  Division) 
Quest  Diagnostics  Inc.,  One  Malcolm 

Ave.,  Teterboro,  NJ  07608;  201- 

393-5590 
(Formerly:  MetPath,  Inc.  CORNING 

MetPath  Clinical  Laboratories, 

CORNING  Clinical  Laboratory) 
Quest  Diagnostics  Inc.,  7600  Tyrone 

Ave.,  Van  Nuys,  CA  91405;  818- 

989-2520/800-877-2520 
(Formerly:  SmithKline  Beecham 

Clinical  Laboratories) 
Quest  Diagnostics  LLC  (IL).  1355  Mittel 

Blvd..  Wood  Dale.  IL  60191;  630- 

595-3888 
(Formerly:  Quest  Diagnostics 

Incorporated.  MetPath.  Inc., 

CORNING  MetPatJi  Clinical 

Laboratories.  CORNING  Clinical 

Laboratories  Inc.)  . 
San  Diego  Reference  Laboratory,  6122 

Nancy  Ridge  Dr.,  San  Diego.  CA 

92121; 800-677-7995 
Scientific  Testing  Laboratories.  Inc..  463 

Southlake  Blvd..  Richmond.  VA 

23236; 804-378-9130 
Scott  &  White  Drug  Testing  Laborator>'. 

600  S.  25th  St..  Temple.  TX  76504; 

254-771-8379/800-749-3788 
S.E.D.  Medical  Laboratories.  5601  Office 

Blvd..  Albuquerque.  NM  87109; 

505-727-6300/800-999-5227 
South  Bend  Medical  Fouindation.  Inc.. 

530  N.  Lafayette  Blvd..  South  Bend. 

IN  46601;  219-234-4176 
Southwest  Laboratories.  2727  W. 

Baseline  Rd..  Tempe.  AZ  85283; 

602-438-8507 
Sparrow  Health  System,  Toxicology 

Testing  Center,  St.  Lawrence 

Campus.  1210  W.  Saginaw,  Lansing. 

MI  48915; 517-377-0520 
(Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology 

Laborator\'.  1000  N.  Lee  St.. 

Oklahoma  City.  OK  73101:  405- 

272-7052 
Toxicology  &  Drug  Monitoring 

Laboratory.  University  of  Missouri 

Hospital  &  Clinics.  2703  Clark  Lane. 

Suite  B.  Lower  Level.  Columbia. 

MO  65202;  573-882-1273 


Toxicology  T(  sting 

N.W.  79ti 

305-593 
UNILAB,  18468 

CA9135e 

0800 
(Formerly: 

Laboratoi|y) 
Universal  To  icology 

10210 W. 

79706; 915 

8851 


^etWest/BPL  Toxicology 

Laboratories,  LLC, 
Highway  80,  Midland,  TX 
-561-8851/888-953- 


pr(  igrar 


*  The  Standa  d 
voted  to  end  its 
Program  for 
effective  May  1 
through  that 
conduct  forensilc 
required  by  U. 
Transportation 
date,  the  certi 
Canadian 
DOT  authority 
conducting  qu 
plus  periodic 
LAPSA 
transferred  to 
DHHS'  Nationa 
Program  (NLCP 
have  an  active 
and  laboratory 
Canadian 
considered  for 
to  the  NLCP 
laboratories  do 

Upon  finding 
qualiried.  the 
DOT  certify  the 
16  luly  1996)  a: 
standards  of  th 
Workplace  Dru  [ 
Register,  9  June 
After  receiving 
laboratory  will 
list  of  DHHS 


participate  in  tl  i 
maintenance  pi  ogram. 
Richard  Kopan  la, 

Executive  Officer. 
Mental  Health 
IFR  Doc.  00-2 3b 

BILLING  CODE  411  >-20-U 


Service,  Inc.,  5426 
Ave.,  Miami,  FL  33166; 
2260 

Oxnard  St.,  Tarzana, 
;  818-996-7300/800-492- 


s  Council  of  Canada  (SCC) 
Laboratory  Accreditation 
Substance  Abuse  (LAPSA) 

1998.  Laboratories  certified 

m  were  accredited  to 
urine  drug  testing  as 
Department  of 
DOT)  regulations.  As  of  that 
fixation  of  those  accredited 
labori  itories  will  continue  under 
The  responsibility  for 
a  -terly  performance  testing 
site  inspections  of  those 
accredited  laboratories  was 

U.S.  DHHS,  with  the 
Laboratory  Certification 
contractor  continuing  to 
le  in  the  performance  testing 
nspection  processes.  Other 
laboratories  wishing  to  be 

I  he  NLCP  may  apply  directly 
contractor  just  as  U.S. 


:  01 


tie! 


IOl( 


a  Canadian  laboratory  to  be 
D|-iHS  will  recommend  that 
laboratory  (Federal  Register, 
meeting  the  minimum 
'Mandatory  Guidelines  for 
Testing"  (59  Federal 
1994,  Pages  29908-29931). 
he  DOT  certification,  the 
36  included  in  the  monthly 
certified  laboratories  and      •< 
e  NLCP  certification 


Substance  Abuse  and 
ervices  Administration. 

Filed  1-4-00;  8:45  am] 


DEPARTMEN  T  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Privacy  Act  of  1974;  Creation  of  a  New 
System  of  Records 

Pursuant  td  the  provisions  of  the 
Privacy  Act  o  '  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Departme  nt  of  the  Interior  proposes 
to  establish  a  new  system  of  records, 
INTERIOR/B:  ,M-35,  to  be  maintained 
by  the  Bureai  of  Land  Management 
(BLM). 

This  syster  i  of  records  is  being 
established  b  '  the  BLM  to  provide  and 
maintain  a  nc  w  automated  collections 


and  billings  system,  to  replace  the  paper 
processing  system  previously  used  by 
BLM.  The  purpose  of  this  system  is  to 
track  the  money  owed  the  BLM,  issue 
bills,  and  collect  funds  due  the  BLM  in 
compliance  with  the  Debt  Collection 
Act  of  1987. 

5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  intended  use 
of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget  (0MB),  in  its  Circular  A-130, 
requires  an  additional  10-day  period  (for 
a  total  of  40  days)  in  which  to  make 
these  comments.  Any  persons  interested 
in  commenting  on  this  new  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  the  BLM  Privacy 
Act  Officer,  Information  Resources 
Management  Policy  Group,  Department 
of  the  Interior.  WO520/725  LS,  1849  C. 
St.  NW,  Washington.  DC  20240. 
Comments  received  on  or  before 
February  14,  2000,  will  be  considered. 
The  system  will  be  effective  as  proposed 
at  the  end  of  the  comment  period, 
unless  comments  are  received  which 
would  require  a  contrary  determination. 

As  required  by  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a(r)).  the 
0MB,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  House 
Committee  on  Government  Operations 
have  been  notified  of  this  action. 

The  new  system  description, 
"Collections  and  Billings  System" 
INTERIOR/BLM-35  will  read  as  set 
forth  below. 

Dated:  December  20, 1999. 

Michael  D.  Nedd, 

Deputy  Assistant  Director,  Information 
Resources  Management. 

INTERIOR/BLM-35 

SYSTEM  NAME: 

Collections  and  Billings  System 
(CBS)-Interior,  BLM-35. 

SYSTEM  LOCATtON: 

This  Collections  and  Billings  database 
will  be  maintained  at  the  following 
Bureau  of  Land  Management  (BLM) 
locations  U.S.  Department  of  the  Interior 
(DOI),  BLM,  National  Business  Center 
(NBC)  Denver  Federal  Center,  Building 
40,  Denver.  Colorado  80225-0047.  The 
BLM  Field  Offices  listed  below  in  the 
"System  Manager  and  Address"  section 
will  be  able  to  access  pertinent 
information  in  the  system  via  the 
Intranet. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  business  or  individuals 
transacting  financial  actions  with  the 
Bureau  of  Land  Management.  Only 


records  reflecting  personal  information 
are  subject  to  the  Privacy  Act.  This 
system  also  contains  records  concerning 
corporations  and  other  business  entities, 
but  these  records  are  not  subject  to  the 
Privacy  Act. 

AUTHORrrr  for  maintenance  of  the  system: 
(1)  31  U.S.C.  3512,  (2)  31  U.S.C.  3711 
through  3719,  (3)  41  CFR  part  301-304, 
(4)  the  Treasury  Financial  Manual,  (5) 
the  Debt  Collection  Act  of  1982,  Pub.  L. 
97-365,  96  Stat.  1749,  as  amended  by 
Pub.  L.  98-167,  97  Stat.  1104,  and  Debt 
Collection  Improvements  Act  of  1996, 
Pub.  L.  104-134, 110  Stat.  1321(6)  26 
U.S.C.  6103  (m)(2).  and  (7)  5  U.S.C. 
5514. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Names,  addresses,  social  security 
nimibers,  tax  identification  numbers, 
reasons  for  payment  and  debt,  method 
of  payment  (including  checking  account 
number,  check  number,  or  credit  card 
information),  amounts  owed,  routine 
billing  and  payment  information  used  in 
accoimting  and  financial  processing, 
and  information  from  processing 
purchases  via  the  Internet. 

ROliTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are  to 
maintain  accounting  and  financial 
information  associated  with  the  normal 
accounting  procedures  of  the  BLM. 

Specifically,  the  system  will  be  used 
for  the  billing  of  uses  of  public  lands 
(such  as,  collection  of  payments  for 
recreation  sites,  sand  and  gravel 
extraction,  and  timber  harvesting).  It  is 
also  used  for  billing  of  other  goods  and 
services  received  from  BLM  received 
(such  as  declining  deposit  accounts  in 
BLM  public  rooms),  follow-up,  updating 
program  files  when  pajonents  are  made, 
and  accounting  for  monies.  It  will  also 
include  money  which  BLM  employees 
owe  the  Btueau.  Records  in  this  system 
are  subject  to  use  in  approved  computer 
matching  programs  authorized  under 
the  Privacy  Act  of  1974,  as  amended,  for 
debt  collection  purposes. 

In  addition  to  disclosiu'es  generally 
permitted  imder  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  records  or  information 
contained  in  this  system  may  be 
disclosed  outside  die  DOI  as  a  routine 
use  pin-suant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

(1)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when: 

(a)  The  United  States,  the  DOI.  a 
component  of  the  DOI.  or  an  employee 
of  the  DOI  who  is  represented  by  the 
government  is  a  party  to  litigation  or 
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anticipated  litigation,  or  has  an  interest 
in  such  litigation;  and 

(b)  The  DOI  determines  that  the 
disclosure  is  relevant  or  necessary  to  the 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
compiled. 

(2)  To  Federal,  state,  local,  or  foreign 
agencies  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  regulation,  rule,  or  order, 
where  the  BLM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

(3)  To  congressional  offices  in 
response  to  a  request  for  information  on 
behalf  of,  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
records. 

(4)  To  the  U.S.  Minerals  Management 
Service  and  Department  of  the  Treasury 
to  effect  payment  to  Federal,  state,  and 
local  government  agencies,  non- 
governmental organizations,  and 
individuals. 

(5)  To  consumer  reporting  agencies  to 
facilitate  collection  of  debts  owed  the 
Govermnent, 

(6)  To  disclose  debtor  information  to 
the  IRS,  or  another  Federal  agency  or  its 
contractor  solely  to  aggregate 
information  for  the  IRS  to  collect  debts 
owed  to  the  Federal  government 
through  the  offset  of  tax  refunds. 

(7)  To  other  Federal  agencies  for  the 
purpose  of  collecting  debts  owed  to  the 
Federal  government  by  administrative 
or  salary  offset. 

(8)  To  other  Federal  agencies  for  the 
purpose  of  collecting  debts  owed  to  the 
Federal  government  when  the  other 
agency  acts  as  a  BLM-authorized 
collections  officer. 

(9)  To  any  other  Federal,  state  or  local 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
to  identify  and  locate  delinquent 
debtors  for  the  recoupment  of  debts 
owed  to  the  Bureau  of  Land 
Management. 

'  POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  a  magnetic 
media  organized  and  accessed  by 
database  management  software. 

retrievability: 

Indexed  by  name,  case  serial  or  other 
identifying  number,  appropriation,  fund 
code.  Cider  and  transaction  numbers, 
organization  code,  social  security 
number,  taxpayer  identification  number. 

safeguards: 

Safeguards  for  the  CBS  conform  to  the 
OMB  and  Departmental  guidelines 


reflecting  the  implementation  of  the 
Computer  Security  Act  of  1987,  40 
U.S.C.  759.  Data  protection  will  be 
secured  through  user  identification, 
passwords,  database  permissions,  and 
software  controls.  This  will  be  applied 
to  all  installations  (see  listing  of  location 
sites  provided  in  the  "System  Manager 
and  Address"  section  of  the  notice). 
Because  some  of  the  information  will  be 
transmitted  electronically  via  the 
Intranet,  standard  industry  security 
practices  will  be  used  to  secure  such 
electronic  transmissions. 

Such  security  measures  will  allow 
different  access  levels  to  different  types 
of  users.  For  example  certain  access 
levels  will  allow  the  BLM  employees  to 
only  query  portions  of  the  database, 
while  others  access  levels  will  be  given 
to  specific  Bureau  employees  for 
entering  new  collections  and  billings 
information,  and  updating  or  editing 
existing  information.  Higher  levels  of 
access  allow  changes  to  the  system, 
authorization  of  passwords,  corrective 
maintenance  of  the  software,  and 
security  controls  to  be  imposed  or  lifted. 

retention  AND  DISPOSAL: 
'  Records  in  the  CBS  are  covered  by  the 
Treasury  Financial  Manual,  the  National 
Archives  and  Records  Administration 
(NARA)  General  Records  schedules,  and 
NARA  approved  Agency  Records 
Schedules. 

system  manager(s)  and  address: 
Officials  responsible  for  the 
Headquarters  and  Field  Office  system  of 
records  specific  to  that  oversight  are 
provided  in  the  listing  below: 

A.  Headquarters  Office: 

Assistant  Director,  Business  and  Fiscal 
Resources,  Bureau  of  Land 
Management  (WO-800),  Department 
of  the  Interior,  MIB— Room  5617, 
1849  C  Street.  NfW..  Washington,  DC 
20240. 

B.  Field  Offices: 

Office  Director,  Bureau  of  Land 
Management,  National  Business 
Center,  Building  40,  P.O.  Box  25047, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0047. 

Deputy  State  Director,  Administration. 
Bureau  of  Land  Management,  Alaska 
State  Office,  222  W.  7th  Avenue 
Number  13,  Anchorage,  Alaska 
99513-5076. 

Deputy  State  Director,  Administration. 
Bureau  of  Land  Management,  Arizona 
State  Office,  222  North  Central 
Avenue.  Phoenix.  Arizona  85004- 
2203. 

Deputy  State  Director.  Administration. 
Bureau  of  Land  Management. 


California  State  Office.  2800  Cottage 
Way.  Sacramento.  California  95825- 
0451. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management, 
Colorado  State  Office,  2850 
Youngfield  Street,  Lakewood, 
Colorado  80215-7076. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management.  Eastern 
States.  (Area  of  administration:  All 
States  bordering  on.  and  east  of  the 
Mississippi  River).  7450  Boston 
Boulevard,  Springfield,  Virginia 
22153. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management,  Idaho 
State  Office,  1387  S.  Vinnell  Way, 
Boise.  Idaho  83709-1657. 

Deputy  State  Director,  Administration. 
Bureau  of  Land  Management. 
Montana  State  Office,  (Area  of 
Administration:  Montana,  North 
Dakota,  South  Dakota),  P.O.  Box 
36800,  Billings,  Montana  59107-6800. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management,  Nevada 
State  Office,  850  Harvard  Way.  PO 
Box  12000.  Reno.  Nevada  89520- 
0006. 

Deputy  State  Director,  Administration. 
Bureau  of  Land  Management.  New 
Mexico  State  Office,  (Area  of 
administration:  New  Mexico.  Kansas. 
Oklahoma,  Texas),  1474  Rodeo  Road. 
Box  27115,  Santa  Fe,  New  Mexico 
87502-0115. 

Deputy  State  Director,  Administration. 
Bureau  of  Land  Management.  Oregon 
State  Office,  (Area  of  administration: 
Oregon,  Washington),  PO  Box  2965. 
Portland,  Oregon  97208. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management,  Utah 
State  Office,  PO  Box  45155,  SaU  Lake 
City,  Utah  84145-0155. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management, 
Wyoming  State  Office,  (Area  of 
administration:  Wyoming,  Nebraska), 
5353  Yellowstone  Road.  Cheyenne. 
Wyoming  82009. 

Deputy  State  Director,  Administration, 
Bureau  of  Land  Management, 
National  Interagency  Fire  Center, 
3833  S.  Development  Avenue,  Boise. 
Idaho  83705-5354. 

NOTIRCATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
appropriate  System  Manager  identified 
in  the  listing  in  the  "System  Manager 
and  Address"  section  above.  A  written, 
signed  request  stating  that  the  requester 
seeks  information  concerning  records 
pertaining  to  him/her  is  required.  The 
request  envelope  and  letter  should  be   . 
clearly  marked  "PRIVACY  ACT 
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INQUIRY."  { 
procedures  or 


Slee  43  CFR  2.60  for 
making  inquiries). 


ACCESS  PROCEDURES: 


Cf' 


RECORD 

For  copies 
pertinent 
locations  abo^  e 
and  letter  shopld 
"PRIVACY 
ACCESS."  A 
meet  the  content 
CFR  2.63.  If 
the  maximum 
CFR  2.63(b)(4 


your  records  write  to  the 
m  Managers  at  the 
.  The  request  envelope 
be  clearly  marked 
REQUEST  FOR 
ijequest  for  access  must 
requirements  of  43 
copies  are  sought,  indicate 
you  are  willing  to  pay  (43 


Syst  B 


ACT! 


CONTESTING  RECORDS  PROCEDURES: 

Use  the  sanie 
"Records  Access 
above. 


procedures  as  the 
Procedures"  section 


RECORD  SOURCE  CATEGORIES: 

Customers,  iccoimting  records, 
standard  finar  ce  office  docxunents,  and 
and  electronic  systems 
cmd  payment  are 


various  paper 
where  charge 
recorded. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
[PR  Doc.  00-141 1  Filed  1-4-00;  8:45  am] 

BHJJNG  CODE  431  l-«4-P 


DEPARTMENJr  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-00-1' 20-BJ] 

Notice  Of  Filling  of  Plat  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Noticf 


summary:  Th( 

below  are 
filed  in  the 
Bureau  of 
New  Mexico, 
from  the  date 


plats  of  survey  described 
scheduled  to  be  officially 
Mexico  State  Office, 
Management,  Santa  Fe, 
30)  thirty  calendar  days 
of  this  publication. 


N(  iW  : 

Lard 


New  Mexico  Pr  Incipal  Meridian,  New 
Mexico 


T.  29N..R.  10 

1999.  for 
T.  29N..R.  11 

1999.  for 
T.  30N..R.  8V> 

1999,  for 
T.  32N.,R.  10 

1999,  for 


W 


approved  December  9, 
up  954  NM. 
.,  approved  December  9, 

954  NM. 
,  approved  December  9, 
954  NM. 
'  v.,  approved  December  9. 
966  NM. 


G'o 
'V 
G  'oup  ' 


G-oup ! 


G  'oup  ' 


dite 


If  a  protest 
on  any  of  the 
prior  to  the 
filing  will  be 
consideration 
not  be  officiai  ly 
all  protests 


gainst  a  survey,  as  shown 

ibove  plats  is  received 
of  official  filing,  the 

itayed  pending 

of  the  protest.  A  plat  will 
filed  until  the  day  after 
been  dismissed  and 


hi  ve 


become  final  or  appeals  fi-om  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated :  December  21.1 999. 
James  D.  Claflin, 

Acting  Chief  Cadastral  Surveyor  for  New 

Mexico. 

[FR  Doc.  00-196  Filed  1-4-00;  8:45  am] 

BH.UNG  COOE  4310-FB-M       ' 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Derby  Dam  Fish  Passage,  Newlands 
Project,  Nevada 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  dociunent 

(environmental  assessment  or 

environmental  impact  statement)  and 

notice  of  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  the  Bureau  of 
Reclamation  (Reclamation),  proposes  to 
prepare  an  environmental  docmnent  for 
the  purpose  of  evaluating  options  to 
provide  fish  passage  at  Derby  Dam,  a 
facility  of  the  Newlands  Project  located 
on  the  Truckee  River  approximately  20 
miles  east  of  Reno,  Nevada.  The 
environmental  document  will  evaluate 
the  effects  of  the  construction  and 
implementation  of  fish  passage  at  Derby 
Dam. 

At  present  it  is  not  clear  whether  the 
scope  of  the  action  and  anticipated 
project  impacts  will  require  preparation 
of  an  environmental  impact  statement 
(EIS)  instead  of  an  environmental 
assessment  (EA).  However,  to  ensure  the 
timely  and  appropriate  level  of  NEPA 
compUance  and  to  limit  potential  future 
delays  to  the  project  schedule. 


Reclamation  is  proceeding  as  if  the 
project  impacts  would  require 
preparation  of  an  EA.  Reclamation  will 
reevaluate  the  need  for  an  EIS  after 
obtaining  written  and  oral  comments  on 
the  project  scope,  alternatives  and 
environmental  impacts  and  after 
Reclamation's  evaluation  of  potential 
impacts  of  the  proposed  project. 
Reclamation  will  publish  a  notice  of 
change  if  a  decision  is  made  to  prepare 
an  EIS  rather  than  an  EA.  However,  the 
scoping  process  to  be  conducted  will 
suffice  for  either  course  of  action. 

There  are  no  known  Indian  Trust 
Asset  or  environmental  justice  issues 
associated  with  the  proposed  action. 
The  project  is  designed  to  benefit  fishes 
of  both  Pyramid  Lake  and  the  lower 
Truckee  River  and  is  anticipated  to  have 
a  beneficial  impact  for  this  Indian  Trust 
Asset. 

DATES:  Four  scoping  meetings  will  be 
held  to  solicit  comments  ft'om  interested 
parties  to  assist  in  determining  the 
scope  of  the  environmental  analysis  and 
to  identify  the  significant  issues  related 
to  this  proposed  action.  The  meeting 
dates  are: 
Monday,  February  7,  2000,  at  4  p.m.,  in 

Femley,  NV 
Monday,  February  7,  2000,  at  7  p.m.,  in 

Fallon.  NV 
Tuesday,  February  8,  2000,  at  7  p.m.,  in 

Nixon,  NV 
Wednesday,  February  9,  2000,  at  7  p.m., 

in  Reno,  NV 
ADDRESSES:  The  meeting  locations  are  as 
follows: 
Femley:  Femley  Town  Complex,  595 

Silver  Lace  Blvd.,  Suite  117, 

Femley,  NV  89408;  telephone:  (775) 

575-5455 
Fallon:  Fallon  Convention  Center,  100 

Campus  Way,  Fallon,  NV  89406; 

telephone:  (775)  423-4556 
Nixon:  Pyramid  Lake  Paiute  Tribe 

Coimcil  Chambers,  208  Capital  Hill 

(Highway  447)  Nixon,  NV  89424; 

telephone:  (775)  574-1000 
Reno:  Bartley  Ranch  Park  Interpretive 

Center,  6000  Bartley  Ranch  Road, 

Reno,  NV  89511;  telephone:  (775) 

828-6612 
Written  comments  on  the  scope  of  the 
environmental  documents  should  be 
submitted  by  Febmary  29,  2000,  to 
Caryn  Huntt,  Environmental  Specialist, 
Bureau  of  Reclamation,  Lahontan  Basin 
Area  Office,  Attention:  LO-450,  P.O. 
Box  640,  Carson  City,  NV  89702. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
We  will  honor  to  the  extent  allowable  by 
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law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caryn  Huntt  or  Steve  Alcorn,  Deputy 
Area  Manager,  telephone  and  TDD: 
(775)  882-3436,  Lahontan  Basin  Area 
Office,  Attention:  LO-450  or  L(>-101, 
P.O.  Box  640,  Carson  City,  NV  89702. 
SUPPLEMENTARY  INFORMATION:  Derby 
Dam  was  constructed  in  1903  through 
1905  and  is  located  on  the  Truckee 
River  approximately  20  miles  east  of 
Reno,  Nevada.  The  dam  is  an  integral 
part  of  the  Newlands  Project  and  diverts 
Truckee  River  water  into  the  Truckee 
Canal.  Water  from  the  Truckee  Canal  is 
used  for  irrigation  of  the  Truckee 
Division  lands  edong  the  canal  and  for 
supplemental  storage  at  Lahontan 
Reservoir  on  the  Carson  River.  Water 
stored  at  Lahontan  Reservoir  is  used  to 
irrigate  land  in  the  Carson  Division  of 
the  Newlands  Project. 

Historically,  the  endangered  cui-ui 
and  threatened  Lahontan  cutthroat  trout 
(LCT)  species  inhabited  Pyramid  Lake 
and  migrated  upstream  in  the  Truckee 
River  to  spawn.  Water  diversions, 
commercial  fishing,  construction  of 
dams,  and  other  changes  in  the 
watershed  impacted  the  ability  of  both 
species  to  spawn  in  the  river.  Currently 
three  structures  impede  fish  movements 
between  Pyramid  Lake  and  the  lower 
Truckee  River.  Fish  must  negotiate 
Marble  Bluff  Dam,  immediately 
upstream  of  the  lake;  Niunana  Dam,  8.3 
miles  upstream  from  the  lake;  and  Derby 
Dam  about  34  miles  upstream  from 
Pyramid  Lake.  Marble  Bluff  Dam  euid 
Numana  Dam  have  fish  passage 
facilities.  A  fish  ladder  was  installed  at 
Derby  Dam  in  1908,  but  the  ladder  is  no 
longer  present.  Providing  fish  passage  at 
Derby  Dam  will  allow  access  for  fish 
species,  including  LCT  and  possibly 
cui-ui,  to  habitat  upstream  of  Derby 
Dam. 

The  purpose  of  the  Derby  Dam  Fish 
Passage  Project  is  to  provide  fish  species 
with  access  to  habitat  upstream  and 
downstream  of  Derby  Dam,  consistent 
with  existing  Derby  Dam  operations. 
Pyramid  Lake  and  Newlands  Project 
water  rights,  and  flood  control 
operations  at  Derby  Dam.  This  project 
wpuld  not  alter  the  operations  of  Derby 


Dam  during  flood  or  non-flood 
conditions,  or  change  the  1997  adjusted 
Newlands  Project  Operating  Criteria  and 
Procedures.  The  project  would  enhance 
the  Federal  Government's  ability  to 
meet  Federal  trust  responsibilities  in  the 
Truckee  River  basin. 

Special  Services 

Persons  requiring  any  special  services 
should  contact  Caryn  Himtt  at  (775) 
882-3436.  Please  notify  Ms.  Hxmtt  as  far 
in  advance  of  the  particular  meeting  as 
possible,  but  no  later  than  3  working 
days  prior  to  the  meeting  to  enable 
Reclamation  to  secure  the  services.  If  a 
request  cannot  be  honored,  the  requester 
will  be  notified. 

Dated:  December  29,  1999. 
Lester  A.  Snow, 
Regional  Director. 
[FR  Doc.  00-132  Filed  1-4-00;  8:45  am] 

BiLUNG  CODE  4310-94-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Beil  Atlantic 
Corporation  et  al.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Fined  Judgment  and 
Competitive  Impact  Statement  has  been 
filed  with  the  United  States  District 
Court  for  the  District  of  Columbia  in 
United  States  of  America  v.  Bell 
Atlantic  Corporation  et  al,  Civil  Action 
99-1119  (LFO).  On  December  9,  1999, 
the  United  States  filed  a  Supplemental 
Complaint  alleging  that  the  proposed 
merger  of  GTE  Corporation  and  Bell 
Atlantic  Corporation  and  the  proposed 
partnership  between  Vodafone 
AirTouch  Pic  and  Bell  Atlantic 
Corporation  would  lessen  competition 
in  the  markets  for  wireless  mobile 
telephone  services  in  13  major  trading 
areas,  and  96  metropolitan  statistical 
areas  and  rural  service  areas  in  violation 
of  Section  7  of  the  Claj^on  Act,  15 
U.S.C.  18.  The  proposed  Final 
Judgment,  filed  at  the  same  time  as  the 
Supplemental  Complaint,  requires 
defendants  to  divest  one  of  their  two 
wireless  telephone  businesses  in  each 
market  where  these  businesses  overlap 
geographically.  The  proposed  Final 
Judgment  supersedes  the  proposed 
decree  filed  in  May  1999  which 
predated  Bell  Atlantic  Corporation's 
September  1999  partnership  agreement 
with  Vodafone  AirTouch  Pic  and 
therefore  related  solely  to  the  merger  of 


Bell  Atlantic  Corporation  and  GTE 
Corporation.  Copies  of  the  Complaint, 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC  in  Room  200,  325  Seventh  Street, 
NW,  and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
District  of  Coliunbia.  These  materials 
are  also  located  on  the  Antitrust 
Division's  web  site  (www.usdoj.gov/atr/ 
cases.html). 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Coiul.  Comments 
should  be  directed  to  Donald  J.  Russell. 
Chief,  Telecommunications  Task  Force, 
Antitrust  Division,  Department  of 
Justice,  1401  H  Street,  NW,  Room  8000, 
Washington,  DC  20530  (telephone:  (202) 
514-5621). 
Constance  K.  Robinson, 
Director  of  Operations. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

(1)  The  Coiul  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  this  Court. 

(2)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  JJ.S.C.  16,  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 
until  expiration  of  time  for  all  appeals 
of  any  Court  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

(4)  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 
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(5)  In  the  evfent 
consent,  as  pr  )vi 
above,  or  in  tt  e 
declines  to  en  er 
Judgment  puri  uant 
the  time  has  e  cp 
any  Court  ruli  ig 
proposed  Fine  1 
has  not  otherv ' 
compliance  with 
provisions  of 
judgment,  the  i 
from  all  hirth<  r 
Stipulation,  aiid 
Stipulation  shall 
any  party  in  tllis 
proceeding. 

(6)  Defendants 
divestiture  or(  e 
Final  Judgment 
and  that  defei  dants 
claims  of  hare  ship 
grounds  for  as  ting 
any  of  the  div  ;: 
contained  the  ein 


plaintiff  withdraws  its 
ded  in  paragraph  (2) 
event  that  the  Court 
the  proposed  Final 

to  this  Stipulation, 
ired  for  all  appeals  of 
declining  entiy  of  the 
Judgment,  and  the  Court 
ise  ordered  continued 

the  terms  and 
he  proposed  Final 
the  parties  are  released 
obligations  under  this 
the  making  of  this 
be  without  prejudice  to 
or  any  other 

represent  that  the 
red  in  the  proposed 
can  and  will  be  made, 
will  later  raise  no 
or  difficulty  as 
the  Court  to  modify 
stiture  provisions 


fir 


Dated:  DecetiTJer 

For  Plaintiff 
Joel  I.  Klein, 
Assistant  Attorney 
A.  Douglas  Mel 
Principal  Depu 
Constance  K.  Ri 
Director  of  Ope^tion 
Enforcement 

Donald  ).  Russn 
Chief.  Telecom 
Laury  Bobbish, 
Assistant  Chief 
Force. 

Hillary  B.  Burc 
Lawrence  M.  F 
Susan  Wittenbt^g 
Attorneys 
U.S.  Departmeiit 
1401  H  Street 
DC.  20530. 120. 

Date  Signed: 

For  Bell  Atla 
lolin  Tborn 
D.C.B(ir\o.42 
Corporation.  1 
Eighth  Flour.  A 
974-1600. 

Date  Signed: 

For  GTE  Coriorat 
Steven  G.  Brad 
D.C.Bar\'o.4 
l.'ith  Street.  S 
{202}  879-5000 

Date  Signed: 

For  Vodafon 
Megan  Pierson 
AirTouch  Combj 
California  Strei  t 
14151658-2157 

Date  Signed: 
Stipulation  ,' 
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Decembers,  1999. 
pproved  for  Filing. 


United  States  District  Judge 
Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Motion  for  Leave  to 
File  Supplemental  Complaint  on 
December  6,  1999. 

And  whereas,  plaintiff  and 
defendants,  by  their  respective 
attorneys,  have  consented  to  the  entry  of 
this  Final  Judgment  without  trial  or 
adjudication  on  any  issue  of  fact  or  law; 

And  whereas,  entry  of  this  Final 
Judgment  does  not  constitute  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact; 

And  whereas,  defendants  have  further 
consented  to  be  bound  by  the  provisions 
of  the  Final  Judgment  pending  its 
approval  by  the  Coiui; 

And  whereas,  plaintiff  the  United 
States  believes  that  entry  of  this  Final 
Judgment  is  necessary  to  protect 
competition  in  markets  for  mobile 
wireless  telecommunications  services  in 
Alabama,  Arizona,  California,  Florida, 
Idaho,  Illinois,  Indiana,  Montana,  New 
Mexico,  Ohio,  South  Carolina,  Texas, 
Virginia,  Washington  and  Wisconsin. 

And  whereas,  the  essence  of  this  Final 
Judgment  is  prompt  and  certain 
divestiture  of  certain  wireless 
businesses  that  would  otherwise  be 
commonly  owned  and  in  many  cases 
controlled,  including  their  licenses  and 
all  relevant  assets  of  the  wireless 
businesses,  and  the  imposition  of 
related  injunctive  relief  to  ensure  that 
competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  the  United 
States  requires  that  defendants  make 
certain  divestitures  of  such  licenses  and 
assets  for  the  purpose  of  ensuring  that 
competition  is  not  substantially 
lessened  in  any  relevant  market  for 
mobile  wireless  telecommunications 
services  in  Alabama,  Arizona, 
California,  Florida,  Idaho,  Illinois, 
Indiana,  Montana,  New  Mexico,  Ohio, 
South  Carolina,  Texas,  Virginia, 
Washington  and  Wisconsin. 

And  whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  not 
raise  any  claims  of  hardship  or 
difficulty  as  grounds  for  asking  the 
Court  to  modify  any  of  the  divestiture 
provisions  contained  herein  below; 

Therefore,  before  the  taking  of  any 
testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged 
and  decreed: 


I.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  to  this  Final 
Judgment.  The  Supplemental  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18,  as  amended. 

//.  Definitions 

A.  "Bell  Atlantic"  means  Bell  Atlantic 
Corporation,  a  corporation  with  its 
headquarters  in  New  York  City,  New 
York  and  includes  its  successors  and 
assigns,  its  subsidiaries  and  affiliates, 
and  the  directors,  officers,  managers, 
agents  and  employees  acting  for  or  on 
behalf  of  any  of  the  foregoing  entities. 

B.  "Bell  Atlantic/GTE  Merger"  means 
the  merger  of  Bell  Atlantic  and  GTE,  as 
detailed  in  the  Agreement  and  Plan  of 
Merger  entered  into  Bell  Atlantic  and 
GTE  on  July  28,  1998. 

C.  "Bell  Atlantic/ Vodafone 
Partnership"  means  the  partnership 
between  Bell  Atlantic  and  Vodafone  as 
detailed  in  the  U.S.  Wireless  Alliance 
Agreement  among  Bell  Atlantic 
Corporation  and  Vodafone  AirTouch  Pic 
dated  September  21,  1999. 

D.  "GTE"  means  GTE  Corporation,  a 
corporation  with  its  headquarters  in 
Irving,  Texas  and  includes  its  successors 
and  assigns,  its  subsidieu'ies  and 
affiliates,  and  the  directors,  officers, 
managers,  agents  and  employees  acting 
for  or  on  behalf  of  any  of  the  foregoing 
entities. 

E.  "Overlapping  Wireless  Markets" 
means  the  following  Metropolitan 
Statistical  Areas  ("MSA"),  Major 
Trading  Areas  ("MTA"),  and  Rural 
Service  Areas  ("RSA")  used  to  define 
cellular  and  PCS  license  areas  by  the 
Federal  Communications  Commission 
("FCC"),  in  which,  as  of  the  date  of  the 
filing  of  the  Motion  for  Leave  to  File 
Supplemental  Complaint  in  this  case. 
Bell  Atlantic  and  GTE  held  an  interest 
in  cellular  and  PCS  businesses,  and 
Vodafone  held,  or  has  plans  to  acquire,' 
an  ownership  interest  in  cellular  and 
PCS  businesses  which  serve  the 
following  MTAs,  MS  As  and  RSAs  that 
geographically  overlap  with  the  cellular 
and/or  PCS  business  of  another 
defendant,  as  indicated: 

I.  Cellular/Cellular  Overlap  Areas 

A.  Bell  Atlantic  Cellular/ Vodafone  Cellular 
Overlap  Areas 
1.  Arizona 


'  Pursuant  to  a  July  18.  1999  purchase  agreement, 
Vodafone  plans  to  acquire  interests  in  cellular 
businesses  from  CommNet  Cellular  Inc. 
("CommNet")  that  overlap  with  GTE's  PCS  business 
in  the  following  RSAs:  Idaho  2-Idaho  RSA:  Montana 
l-Lincoln  R&A. 
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a.  Phoenix  MSA 

b.  Tucson  MSA 

c.  Arizona  2-Coconino  RSA 
2.  New  Mexico 

a.  Albuquerque  MSA 

B.  Bell  Atlantic  Cellular/GTE  Cellular 

Overlap  Areas 

1.  Mew  Mexico 

a.  Las  Cruces  MSA 

2.  South  Carolina 

a.  Greenville  MSA 

b.  Anderson  MSA 

3.  Texas 

a.  El  Paso  MSA 

C.  GTE  Cellular/Vodafone  Cellular  Overlap 

Areas 

1.  California 

a.  Salinas-Monterey-Seaside  MSA 

b.  San  Diego  MSA 

c.  San  Francisco  MSA 

d.  San  Jose  MSA 

e.  Santa  Rosa-Petaluma  MSA 

f.  Vallejo-Napa-Fairfield  MSA 

2.  Ohio  • 

a.  Akron  MSA 

b.  Canton  MSA 

c.  Cleveland  MSA 

d.  Lorain-Elyria  MSA 

e.  Ohio  3-Ashtabula  RSA 

II.  PCS/Cellular  Overlap  Areas 

A.  PrimeCo  PCS/GTE  Cellular  Overlap 
Areas  2 

1.  Jacksonville  MSA 

a.  Jacksonville  MSA 

b.  Florida  5-Putnam  RSA 

2.  Miami-Fort  Lauderdale  MTA 

a.  Fort  Myers  MSA 

b.  Florida  1-Collier  (Bl)  RSA 

c.  Florida  2-Glades  (Bl)  RSA 

d.  Florida  3-Hardee  RSA 

e.  Florida  ll-Monroe  (B2)  RSA 

3.  Tampa-St.  Petersburg-Orlando  MTA 

a.  Tampa-St.  Petersburg  MSA 

b.  Lakeland-Winter  Haven  MSA 

c.  Sarasota  MSA 

d.  Bradenton  MSA 

e.  Florida  2-Glades  (Bl)  RSA 

f.  Florida  3-Hardee  RSA 

g.  Florida  4-Citrus  (Bl)  RSA 

4.  New  Orleans-Baton  Rouge  MTA 

a.  Mobile,  AL  MSA 

b.  Pensacola,  FL  MSA 

5.  Chicago  MTA 

a.  Auroa-Elgin,  IL  MSA 

b.  Bloomington-Normal,  IL  MSA 

c.  Champaign-Urbana-Rantoul,  IL  MSA 

d.  Chicago,  IL  MSA 

e.  Decatur,  IL  MSA 

f.  Fort  Wayne,  IN  MSA 

g.  Gary-Hammond-East  Chicago,  IN  MSA 
h.  Joliet,  IL  MSA 

i.  Kankakee.  IL  MSA 
J.  Rockford.  IL  MSA 
k.  Springfield,  IL  MSA 
1.  Illinois  1-Jo  Daviess  RSA 
m.  Illinois  2-Bureau  (Bl)  RSA 
n.  Illinois  2-Bureau  (B3)  RSA 
o.  Illinois  4-Adams  (Bl)  RSA 
p.  Illinois  5-Mason  (B2)  RSA 


^  Bell  Atlantic  and  Vodafone,  as  of  the  date  of  tfie 
filing  of  the  Motion  for  Leave  to  File  Supplemental 
Complaint,  are  partners  in  PCS  Prime-Co,  L.P. 
("PrimeCo").  PrimeCo  currently  operates  PCS 
businesses  in  ten  MTAs,  which  geographically 
overlap  with  GET's  cellular  businesses. 


q.  Illinois  6-Montgomery  RSA 
r.  Illinois  7-Vermilion  RSA 
s.  Indiana  1-Newton  (Bl)  RSA 
t.  Indiana  1-Newton  (B2)  RSA 
u.  Indiana  3-Huntington  RSA 

6.  Dallas-Fort  Worth  MTA 

a.  Dallas-Fort  Worth  MSA 

b.  Austin  MSA 

c.  Sherman-Denison  MSA 

d.  Texas  10-Navarro  (B3)  RSA 

e.  Texas  11-Cherokee  (Bl)  RSA 

f.  Texas  16-Burleson  RSA 

7.  Houston  MTA 

a.  Houston  MSA 

b.  Beaumont-Port  Arthur  MSA 

c.  Galveston  MSA 

d.  Bryan-College  Station  MSA 

e.  Victoria  MSA 

f.  Texas  10-Navarro  (B3)  RSA 

g.  Texas  11-Cherokee  (Bl)  RSA 
h.  Texas  16-Burleson  RSA 

i.  Texas  17-Newton  RSA 
j.  Texas  20- Wilson  (B2)  RSA 
k.  Texas  21 -Chambers  RSA 

8.  San  Antonio  MTA 

a.  San  Antonio  MSA 

b.  Texas  16-Burleson  RSA 

c.  Texas  20-Wilson  (B2)  RSA 

9.  Richmond-Norfolk  MTA 

a.  Norfolk-Virginia  Beach-Portsmouth  MSA 

b.  Richmond  MSA 

c.  Newport  News — Hampton  MSA 

d.  Petersburg — Colonial  Heights  MSA 

e.  Virginia  7 — Buckingham  (Bl)  RSA 

f.  Virginia  8 — Amelia  RSA 

g.  Virginia  9 — Greensville  RSA 

h.  Virginia  11— Madison  (Bl)  RSA 
i.  Virginia  12— Caroline  (Bl)  RSA 
j.  Virginia  12— Caroline  (B2)  RSA 

10.  Milwaukee  MTA 

a.  Wisconsin  8 — Vernon  RSA 
B.  GTE  PCS/Vodafone  Cellular  Overlap  Areas 

1.  Cincinnati — Dayton  MTA 

a.  Cincinnati  MSA 

b.  Daj-ton  MSA 

c.  Hamilton/Middleton  MSA 

d.  Springfield  MSA 

e.  Ohio  4— Mercer  RSA 

f.  Ohio  8— Clinton  RSA 

2.  Seattle  MTA 

a.  Bellingham  MSA 

b.  Bremerton  MSA 

c.  Olympia  MSA 

d.  Seattle — Everett  MSA 

e.  Tacoma  MSA 

f.  Washington  1— Clallam  RSA 

g.  Washington  2 — Okanagan  RSA 

h.  Washington  4 — Cray's  Harbor  RSA 

3.  Spokane— Billings  MTA 

a.  Spokane  MSA 

b.  Idaho  1— Boundary  RSA 

c.  Idaho  2— Idaho  RSA 

d.  Montana  1 — Lincoln  RSA 

e.  Washington  3 — Ferry  RSA 

F.  "Vodafone"  means  Vodafone 
AirTouch  Pic,  an  English  public  limited 
company  with  its  headquarters  in 
Newbury,  Berkshire,  England,  and 
includes  its  successors  and  assigns,  its 
subsidiaries  and  affiliates,  and  the 
directors,  officers,  managers,  agents  and 
employees  acting  for  or  on  behalf  of  any 
of  the  foregoing  entities. 

G.  "Wireless  System  Assets"  means, 
for  each  wireless  business  to  be  divested 


under  this  Final  Judgment,  all  types  of 
assets,  tangible  and  intangible,  used  by 
defendants  in  the  operation  of  the 
wireless  businesses  to  be  divested 
(including  the  provision  of  long 
distance  telecommunications  services 
for  wireless  calls).  "Wireless  System 
Assets"  shall  be  construed  broadly  to 
accomplish  the  complete  divestitures  of 
the  entire  business  of  one  of  the  two 
wireless  systems  in  each  of  the 
Overlapping  Wireless  Markets  required 
by  this  Final  Judgment  and  to  ensure 
that  the  divested  wireless  businesses 
remain  viable,  ongoing  businesses.  With 
respect  to  each  overlap  in  the 
Overlapping  Wireless  Markets  created 
by  the  consummation  of  a  transaction 
between  any  of  the  defendants,  the 
Wireless  System  Assets  to  be  divested 
shall  be  either  those  in  which  one  party 
to  the  transaction  has  an  interest  or 
those  in  which  the  other  party  to  the 
transaction  has  or  will  acquire  an 
interest,  but  not  both.  These  divestitures 
of  the  Wireless  System  Assets  in  the 
Overlapping  Wireless  Markets  as 
defined  in  Section  D.E  shall  be 
accomplished  by:  (1)  transferring  to  the 
purchaser  the  complete  ownership  and/ 
or  other  rights  to  the  assets  (other  than 
those  assets  used  substantially  in  the 
operations  of  either  defendant's  overall 
wireless  business  that  must  be  retained 
to  continue  the  existing  operations  of 
the  wireless  properties  defendants  are 
not  required  to  divest,  and  that  either 
are  not  capable  of  being  divided 
between  the  divested  wireless 
businesses  and  those  that  are  not 
divested  or  are  assets  that  the  divesting 
defendant  and  the  purchaser(s)  agree 
shall  not  be  divided);  and  (ii)  granting 
to  the  purchaser(s)  an  option  to  obtain 
a  non-exclusive,  transferable  license 
from  defendants  for  a  reasonable  period 
at  the  election  of  the  purchaser  to  use 
any  of  the  divesting  defendant's  assets 
used  in  the  operation  of  the  wireless 
business  being  divested,  so  as  to  enable 
the  purchaser  to  continue  to  operate  the 
divested  wireless  businesses  without 
impairment,  where  those  assets  are  not 
subject  to  complete  transfer  to  the 
purchaser  under  (i).  Assets  shall 
include,  without  limitation,  all  types  of 
real  and  personal  property,  monies  and 
financial  instruments,  equipment, 
inventory,  office  furniture,  fixed  assets 
and  furnishings,  supplies  and  materials, 
contracts,  agreements,  leases, 
commitments,  spectrum  licenses  issued 
by  the  FCC  and  all  other  licenses, 
permits  and  authorizations,  operational 
support  systems,  customer  support  and 
billing  systems,  interfaces  with  other 
service  providers,  business  and 
customer  records  and  information. 
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customer  lists,  credit  records,  accounts, 
and  historic  ai  d  current  business  plans, 
as  well  as  any  latents,  licenses,  sub- 
licenses, trade  secrets,  know-how, 
drawings,  blue  arints,  designs,  technical 
and  quality  spi  cifications  and  protocols, 
quality  assurai  ce  and  control 
procedures,  mi  inuals  and  other 
technical  infoi  [nation  defendants 
supply  to  theii  own  employees, 
customers,  sup  pliers,  agents,  or 
licensees,  and  trademarks,  trade  names 
and  service  m<  rks  (except  for 
trademarks,  trj  de  names  and  service 
marks  contain  ng  "1-800-BUY-TIME." 
"Airbridge."  "  MrTouch," 
"AmericaChoi  ;e."  "Bell  Atlantic 
Mobile."  "Cellular  One,"  "Conversation 
Card,"  "Ditiga  Choice." 
"EasternChoic;,"  "GTE." 
"HomeChoice  '  "International 
Traveler."  "Mi  gaphone." 
"MetroMobile  "  "Mobilnet."  "No 
Regrets,"  "No\/  You  Can,"  "PCS  Now." 
"PCS  Home,"  'PCS  Ultra."  "Portal 
Phone,"  "Prim  eCo."  "Vodafone," 
"Welcome  to  t  le  United  States  of 
America."  anc  "WestemChoice")  or 
other  intellecti  lal  property,  including  all 
intellectual  pr  )perty  rights  under  third 
party  licenses  jiat  are  capable  of  being 
transferred  to  1 1  purchaser  either  in  their 
entirety,  for  as  >ets  described  above 
under  (i),  or  th  rough  a  license  obtained 
through  or  froi  n  the  divesting  defendant, 
for  assets  desc  ibed  above  under  (ii). 
Defendants  sh  ill  identify  in  a  schedule 
submitted  to  plaintiff  and  filed  with  the 
Court,  as  expepitiously  as  possible 
following  the  iling  of  the  Supplemental 
Complaint  in  I  lis  case  and  in  any  event 
prior  to  any  di  vestitures  and  before  the 
approval  by  th  e  Court  of  this  Final 
Judgment,  any  intellectual  property 
rights  under  U  ird  party  licenses  that  are 
used  by  the  w  reless  businesses  being 
divested  but  tl  lat  defendants  could  not 
transfer  to  a  pi  irchaser  entirely  or  by 
license  withoi  t  third  party  consent,  and 
the  specific  re  isons  why  such  consent  is 
necessary  and  how  such  consent  would 
be  obtained  fo  •  each  asset. 

1 .  In  the  eve  nt  that  defendants  elect 
to  divest  an  in  terest  in  a  PCS  business 
in  one  of  the  F  CS/Cellular  Overlap 
Areas,  defend  ints  may  retain  up  to  10 
MHz  of  broad  land  PCS  spectnun  within 
that  PCS/Celh  lar  Overlap  Area  upon 
completion  of  the  divestiture  of  the 
Wireless  Syst<  m  Assets. 

2.  In  the  ev«  nt  that  defendants  elect 
to  divest  an  ir  lerest  in  a  PCS  business 
in  one  of  the  F  CS/Cellular  Overlap 
Areas,  defend  ints,  at  least  90  calendar 
days  prior  to  t  le  consummation  of  the 
transaction  w  lich  gives  rise  to  the 
overlap,  may  i  equest  approval  from 
plaintiff  to  paitition  the  PCS  license 
along  Basic  Ti  ading  Area  ("BTA") 


geographic  boundaries,  or  in  the  case  of 
Kenosha  County,  Wisconsin,  county 
boundaries,  and  to  retain  assets  in  one 
or  more  specified  non-overlapping 
BTAs  or  in  Kenosha  County,  Wisconsin. 
Plaintiffs  approval  of  the  request  shall 
be  subject  to  a  determination  by  plaintiff 
in  its  sole  discretion  that  the  assets  to 
be  retained  in  the  non-overlapping 
BTAs  or  Kenosha  County,  Wisconsin, 
are  not  needed  to  ensure  the 
competitive  effectiveness  of  the  divested 
business  in  the  remainder  of  the  MTA, 
and  that  the  purchaser  of  the  Wireless 
System  Assets  in  the  remainder  of  the 
MTA  will  be  able  to  operate  the 
divested  PCS  business  as  a  fully 
competitive  entitv. 

3.  In  a  PCS/Cellular  Overlap  Area 
where  a  defendant  holds  a  non- 
controlling  minority  interest  in  an 
overlapping  cellular  business, 
defendants,  at  least  90  calendar  days 
prior  to  the  consummation  of  the 
transaction  which  gives  rise  to  the 
overlap,  may  request  approval  from 
plaintiff  to  retain  both  the  PCS  business 
and  the  non-controlling  minority 
interest  in  such  overlapping  cellular 
business.  Plaintiffs  approval  of  the 
request  shall  be  subject  to  a 
determination  by  plaintiff  in  its  sole 
discretion  that  the  retention  of  a  non- 
controlling  minority  interest  will  be 
entirely  passive  and  will  not 
significantly  diminish  competition. 

///.  Applicability  and  Effect 

A.  The  provisions  of  this  Final 
Judgment  shall  be  applicable  to  Bell 
Atlantic,  GTE,  and  Vodafone,  as  defined 
above,  the  attorneys  of  each  of  the 
above,  and  shall  also  be  applicable  to  all 
other  persons  in  active  concert  or 
participation  with  any  of  the  above  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  to  an  Interim  Party,  which 
shall  be  defined  to  mean  any  person 
other  than  a  purchaser  approved  by 
plaintiff  pursuant  to  Section  FV.C,  of  all 
or  substantially  all  of  their  assets,  or  of 
a  lesser  business  unit  containing  the 
Wireless  System  Assets  required  to  be 
divested  by  this  Final  Judgment,  that  the 
Interim  Party  agrees  to  be  bound  by  the 
provisions  of  this  Final  Judgment,  and 
shall  also  require  that  any  purchaser  of 
the  Wireless  System  Assets  agree  to  be 
bound  by  Section  X  of  this  Final 
Judgment. 

IV.  Divestiture  of  Wireless  Interests 

A.  Defendants  Bell  Atlantic.  Vodafone 
and  GTE  shall  divest  themselves,  of  the 
Wireless  System  Assets  of  one  of  the 


two  wireless  businesses  in  each  of  the 
Overlapping  Wireless  Markets, 
including  both  any  direct  or  indirect 
financial  ownership  interests  and  any 
direct  or  indirect  role  in  management  or 
participation  in  control,  to  a  purchaser 
or  purchasers  acceptable  to  plaintiff  in 
its  sole  discretion*  or  to  a  trustee 
designated  pursuant  to  Section  V  of  this 
Final  Judgment  in  accordance  with  the 
following  schedule: 

1 .  The  divestiture  of  the  Wireless 
System  Assets  for  each  Cellular/Cellular 
Overlap  Area  shall  occur  prior  to  or  at 
the  same  time  as  consummation  of  the 
transaction  that  gives  rise  to  the  overlap. 

2.  The  divestitures  of  the  Wfreless 
System  Assets  for  each  PCS/Cellular 
Overlap  Area  shall  occuj  prior  to  or  at 
the  same  time  as  consummation  of  the 
transaction  that  gives  rise  to  the  overlap, 
or  June  30. 2000.  whichever  is  later. 
Plaintiff  may.  in  its  sole  discretion, 
extend  this  date  by  up  to  two  thirty-day 
periods.  If  one  or  more  divestitures  have 
not  been  completed  as  of  the  date  of  the 
consummation  of  the  transaction  that 
gives  rise  to  the  overlap,  defendants  will 
submit  to  plaintiff  a  definitive 
Divestiture  List  identifying  the  specific 
Wireless  System  Assets  in  each  of  the 
PCS/Cellular  Overlap  Areas  that  will  be 
divested. 

B.  Defendants  agree  to  use  their  best 
efforts  to  accomplish  the  divestitures  set 
forth  in  this  Final  Judgment  and  to  seek 
all  necessary  regulatory  approvals  as 
expeditiously  as  possible.  The 
divestitures  carried  out  under  the  terms 
of  this  decree  shall  also  be  conducted  in 
compliance  with  the  applicable  rules  of 
the  FCC.  including  47  CFR  20.6 
(spectrum  aggregation)  and  47  CFR 
22.942  (cellular  cross-ownership),  or 
any  waiver  of  such  rules  or  other 
authorization  granted  by  the  FCC. 
Authorization  by  the  FCC  to  conduct 
divestiture  of  a  cellular  business  in  a 
particular  manner  will  not  modify  any 
of  the  requirements  of  this  decree. 

C.  Unless  plaintiff  otherwise  consents 
in  writing,  the  divestitures  pvusuant  to 
Section  FV,  or  by  trustee  appointed 
pursuant  to  Section  V  of  the  Final 
Judgment,  shall  be  accomplished  by  (1) 
divesting  all  of  the  Wireless  System 
Assets  in  any  individual  Overlapping 
Wireless  Market  entirely  to  a  single 
purchaser  (but  Wireless  System  Assets 
used  by  any  defendant  in  the  operation 
of  its  cellular  business  in  different 
Overlapping  Wireless  Markets  may  be 
divested  to  different  purchasers),  and  (2) 
selling  or  otherwise  conveying  the 
Wireless  System  Assets  to  the 
purchaser(s)  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  each 
wireless  business  can  and  will  be  used 
by  the  purchaser(s)  as  part  of  a  viable. 
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ongoing  business  engaged  in  the 
provision  of  wireless  mobile  telephone 
service.  The  divestitures  pursuant  to 
this  Final  Judgment  shall  be  made  to 
one  or  more  piu'chasers  for  whom  it  is 
demonstrated  to  plaintiffs  sole 
satisfaction  that  (1)  the  purchaser  has 
the  capability  and  intent  of  competing 
effectively  in  the  provision  of  wireless 
mobile  telephone  service  using  the 
Wireless  System  Assets,  (2)  the 
purchaser  has  the  managerial, 
operational  and  financial  capability  to 
compete  effectively  in  the  provision  of 
wireless  mobile  telephone  service  using 
the  Wireless  System  Assets,  and  (3) 
none  of  the  terms  of  any  agreement 
between  the  purchaser  and  any  of  the 
defendants  shall  give  defendants  the 
ability  unreasonably  (i)  to  raise  the 
purchaser's  costs,  (ii)  to  lower  the 
purchaser's  efficiency,  (iii)  to  limit  any 
line  of  business  which  a  purchaser  may 
choose  to  pursue  using  the  Wireless 
System  Assets  (including,  but  not 
limited  to,  entry  into  local 
telecommunications  services  on  a  resale 
or  facilities  basis  or  long  distance 
telecommunications  services  on  a  resale 
or  facilities  basis),  or  otherwise  to 
interfere  with  the  ability  of  the 
purchaser  to  compete  effectively. 

D.  If  they  have  not  already  done  so, 
defendants  shall  make  known  the 
availability  of  the  Wireless  System 
Assets  in  each  of  the  Overlapping 
Wireless  Markets  by  usual  and 
customarA'  means,  sufficiently  in 
advance  of  the  time  of  consummation  of 
any  transaction  which  gives  rise  to  an 
overlap  in  an  Overlapping  Wireless 
Market,  reasonably  to  enable  the 
required  divestitures  to  be 
accomplished  according  to  the  schedule 
outlined  herein.  Defendants  shall 
inform  any  person  making  an  inquiry 
regarding  a  possible  purchase  of  the 
Wireless  System  Assets  that  the  sale  is 
being  made  pursuant  to  the 
requirements  of  this  Final  Judgment,  as 
well  as  the  rules  of  the  FCC,  and  shall 
provide  such  person  with  a  copy  of  the 
Final  Judgment. 

E.  Defendants  shall  offer  to  furnish  to 
all  prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
access  to  personnel,  the  ability  to 
inspect  the  Wireless  System  Assets,  and 
all  information  and  any  financial, 
operational,  or  other  documents 
customarily  provided  as  part  of  a  due 
diligence  process,  including  all 
information  relevant  to  the  sale  and  to 
the  areas  of  business  in  which  the 
cellular  business  has  been  engaged  or 
has  considered  entering,  except 
documents  subject  to  attorney-client  or 
work  product  privileges,  or  third  party 
intellectual  property  that  defendants  are 


precluded  by  contract  from  disclosing 
and  that  has  been  identified  in  a 
schedule  pursuant  to  Section  II.G. 
Defendants  shall  make  such  information 
available  to  the  plaintiff  at  the  same 
time  that  such  information  is  made 
available  to  any  other  person. 

F.  Defendants  shall  not  interfere  with 
any  negotiations  by  any  piu-chaser  to 
retain  any  employees,  for  Bell  Atlantic 
and  GTE  who  work  or  have  worked 
since  July  29,  1998,  and  for  Vodafone 
who  work  or  have  worked  since 
September  21,  1999  (other  than  solely 
on  a  temporary  assignment  basis  from 
another  part  of  Bell  Atlantic.  Vodafone 
or  GTE)  with,  or  whose  principal 
responsibility  relates  to,  the  divested 
Wireless  System  Assets. 

G.  To  the  extent  that  the  wireless 
businesses  to  be  divested  use 
intellectual  property,  as  required  to  be 
identified  by  Section  II.G,  that  cannot  be 
transferred  or  assigned  without  the 
consent  of  the  licensor  or  other  third 
parties,  defendants  shall  cooperate  with 
the  purchaser(s)  and  trustee  to  seek  to 
obtain  those  consents. 

H.  Defendants  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  any  or  all  of  the  Wireless 
System  Assets  required  to  be  divested 
until  the  termination  of  this  Final 
Judgment. 

V.  Appointment  of  Trustee 

A.  If  defendants  have  not  divested  all 
of  the  Wireless  System  Assets  required 
to  be  divested  in  accordemce  with 
Section  IV  to  a  purchaser  or  purchasers 
that  have  been  approved  by  plaintiff 
pursuant  to  Section  FV.C.  then: 

1 .  Defendants  that  are  party  to  a 
transaction  that  gives  rise  to  an  overlap 
shall  identify  to  plaintiff  in  writing  the 
remaining  Wireless  System  Assets  to  be 
divested  in  the  Overlapping  Wireless 
Markets,  and  this  written  notification 
shall  also  be  provided  to  the  trustee 
promptly  upon  his  or  her  appointment 
by  the  Court; 

2.  The  Court  shall,  on  application  of 
plaintiff,  appoint  a  trustee  selected  by 
plaintiff,  who  will  be  responsible  for  (a) 
accomplishing  a  divestiture  of  all 
Wireless  System  Assets  transferred  to 
the  trustee  from  defendants,  in 
accordance  with  the  terms  of  this  Final 
Judgment,  to  a  purchaser  or  purchasers 
approved  by  plaintiff  under  Section 
IV.C,  and  (b)  exercising  the 
responsibilities  of  the  licensee  and 
controlling  and  operating  the  transferred 
Wireless  System  Assets,  to  ensure  that 
the  wireless  businesses  remain  ongoing, 
economically  viable  competitors  in  the 
provision  of  mobile  wireless 
telecommunications  services  in  the 
Overlapping  Wireless  Markets,  until 


they  are  divested  to  a  purchaser  or 
purchasers,  and  the  trustee  shall  agree 
to  be  bound  by  this  Final  Judgment. 

3.  Defendants  shall  submit  a  form  of 
trust  agreement  ("Trust  Agreement")  to 
plaintiff,  which  must  be  consistent  with 
the  terms  of  this  Final  Judgment  and 
which  must  have  received  approval  by 
plaintiff,  who  shall  communicate  to 
defendants  within  ten  (10)  business 
days  approval  or  disapproval  of  that 
form;  and 

4.  After  obtaining  any  necessary 
approvals  from  the  FCC  for  the  transfer 
of  control  of  the  licenses  of  the 
remaining  Wireless  System  Assets  to  the 
trustee,  defendants  shall  irrevocably 
divest  the  remaining  Wireless  System 
Assets  to  the  trustee,  who  will  own  such 
assets  (or  own  the  stock  of  the  entity 
owning  such  assets,  if  divestiture  is  to 
be  effected  by  the  creation  of  such  an 
entity  for  sale  to  purchaser(s))  and 
control  such  assets,  subject  to  the  terms 
of  the  approved  Trust  Agreement. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  wireless 
business(es)  to  be  divested,  which  shall 
be  done  within  the  time  periods  set 
forth  in  this  Final  Judgment.  Those 
assets  shall  be  the  Wireless  System 
Assets  as  designated  by  defendants  as 
set  forth  in  Section  V.A.I  for  the 
Overlapping  Wireless  Markets.  In 
addition,  notwithstanding  any  provision 
to  the  contrary,  plaintiff  may.  in  its  sole 
discretion,  require  defendants  to 
include  additional  assets  that 
substantially  relate  to  the  wireless 
mobile  telephone  business  in  the 
Wireless  System  Assets  to  be  divested  if 
it  would  facilitate  a  prompt  divestiture 
to  an  acceptable  purchaser.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  best 
price  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  Sections  IV,  V,  and  VI  of 
this  Final  Judgment.  Subject  to  Section 
V.C  of  this  Final  Judgment,  the  trustee 
shall  have  the  power  and  authority  to 
hire  at  the  cost  and  expense  of 
defendants  any  investment  bankers, 
attorneys,  or  other  agents  reasonably 
necessar\'  in  the  judgment  of  the  trustee 
to  assist  in  the  divestiture  and  in  the 
management  of  the  Wireless  System 
Assets  transferred  to  the  trustee,  and 
such  professionals  and  agents  shall  be 
accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  earliest  possible  time  to  a 
purchaser  acceptable  to  plaintiff  in  its 
sole  discretion,  and  shall  have  such 
other  powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  grounds 
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other  than  the  trustee's  malfeasance. 
Any  such  obje  ctions  by  the  defendants 
must  be  conveyed  in  writing  to  plaintiff 
and  the  trustee !  within  ten  (10)  days  after 
the  trustee  has  provided  the  notice 
required  unde  r  Section  VI  of  this  Final 
Judgment. 

C.  The  trust  >e  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  con  ditions  as  the  Court  may 
prescribe,  and  shall  accouint  for  all 
monies  derive  d  from  the  sale  of  the 
wireless  busir  ess(es)  sold  by  the  trustee 
and  all  costs  a  ad  expenses  so  incurred. 
After  approva  by  the  Coiut  of  the 
trustee's  accovinting,  including  fees  for 
its  services  an  i  those  of  any 
professionals  i  ind  agents  retained  by  the 
trustee,  all  rer  taining  money  shall  be 
paid  to  defenc  ants  and  the  trust  shall 
then  be  termii  ated.  The  compensation 
of  such  truste*!  and  of  professionals  and 
agents  retain©  1  by  the  trustee  shall  be 
reasonable  in  ight  of  the  value  of  the 
divested  wirel  ess  business(es)  and  based 
on  a  fee  arranj  ement  providing  the 
trustee  with  ai  i  incentive  based  on  the 
price  and  tern  s  of  the  divestiture  and 
the  speed  witli  which  it  is 
accomplished 

D.  Defendai  ts  shall  use  their  best 
efforts  to  ass  is  t  the  trustee  in 
accomplishinj ,  the  required  divestitxire, 
including  thei  r  best  efforts  to  effect  all 
necessary  regulatory  approvals.  The 
trustee  and  an  y^  consultants, 
accountants,  attorneys,  and  other 
persons  retain  ed  by  the  trustee  shall 
have  full  and  ;omplete  access  to  the 
personnel,  bodks,  records,  and  facilities 
of  the  wirelesi  business(es)  to  be 
divested,  and  defendants  shall  develop 
financial  or  ot  ler  information  relevant 
to  the  busines  i  to  be  divested 
customarily  p  ovided  in  a  due  diligence 
process  as  the  trustee  may  reasonably 
request,  subject  to  customary 
confidentialit; '  assurances.  As  required 
and  limited  b;  ■  Sections  IV.E  and  F  of 
this  Fined  Jud|  ment,  defendants  shall 
permit  prospe  :tive  purchaser(s)  of  the 
Wireless  Systi  m  Assets  to  have 
reasonable  ac(  ess  to  personnel  and  to 
make  such  ins  pection  of  the  Wireless 
System  Asset;  to  be  sold  and  any  and 
all  financial,  c  perational,  or  other 
documents  an  d  other  information  as 
may  be  releva  it  to  the  divestitvue 
required  by  tli  is  Final  Judgment. 

E.  After  beii  ig  appointed  and  until  the 
divestiture  of  the  Wireless  System 
Assets  is  com  )lete,  the  trustee  shall  file 
monthly  repo  ts  with  the  parties  and  the 
Court  setting  orth  the  trustee's  efforts  to 
accomplish  tl  e  divestiture  ordered 
under  this  Fii  al  Judgment;  provided, 
however,  that  to  the  extent  such  reports 
contain  infonnation  that  the  trustee 
deems  confidential,  such  reports  shall 


not  be  filed  in  the  public  docket  of  the 
Coiul.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring  the  Wireless  System  Assets  to 
be  sold,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  divest 
the  Wireless  System  Assets. 

F.  The  Trustee  shall  divest  the 
Wireless  System  Assets  in  each  of  the 
Overlapping  Wireless  Markets  to  a 
purchaser  or  purchasers  acceptable  to 
plaintiff  in  its  sole  discretion,  as 
required  in  Section  IV.C  of  this  Final 
Judgment,  no  later  than  one  hiuidred 
and  eighty  (180)  calendar  days  after  the 
Wireless  System  Assets  are  transferred 
to  a  trustee  in  accordance  with  the 
schedule  outlined  in  Section  IV, 
provided  however,  that  if  applications 
have  been  filed  with  the  FCC  within  the 
one  hundred  eighty  day  period  seeking 
approval  to  assign  or  transfer  licenses  to 
the  purchaser(s)  of  the  Wireless  System 
Assets  but  approval  of  such  applications 
has  not  been  granted  before  the  end  of 
the  one  hundred  eighty  day  period,  the 
period  shall  be  extended  with  respect  to 
the  divestitiu-e  of  those  Wireless  System 
Assets  for  which  final  FCC  approval  has 
not  been  granted  until  five  (5)  days  after 
such  approval  is  received. 

G.  If  the  trustee  has  not  accomplished 
the  divestitive  of  all  of  the  Wireless 
System  Assets  within  the  time  specified 
for  completion  of  divestiture  to  a 
purchaser  or  purchasers  under  Section 
V.F  of  this  Final  Judgment,  the  trustee 
thereupon  shall  file  promptly  with  this 
Court  a  report  setting  forth:  (1)  The 
trustee's  efforts  to  accomplish  the 
required  divestiture;  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitiu^  has  not  been  accomplished; 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that,  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
enter  thereafter  such  orders  as  it  deems 
appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  agreed  to  by 
plaintiff. 


H.  After  defendants  transfer  the 
Wireless  System  Assets  to  the  trustee, 
and  imtil  those  Wireless  System  Assets 
have  been  divested  to  a  purchaser  or 
purchasers  approved  by  plaintiff 
pursuant  to  Section  FV.C,  the  trustee 
shall  have  sole  and  complete  authority 
to  manage  and  operate  the  Wireless 
System  Assets  and  to  exercise  the 
responsibilities  of  the  licensee,  and 
shall  not  be  subject  to  any  control  or 
direction  by  defendants.  Defendants 
shall  not  retain  any  economic  interest  in 
the  Wireless  System  Assets  transferred 
to  the  trustee,  apart  from  the  right  to 
receive  the  proceeds  of  the  sale  or  other 
disposition  of  the  Wireless  System 
Assets.  The  trustee  shall  operate  the 
wireless  business(es)  as  a  separate  and 
independent  business  entity  from  each 
of  the  defendants,  with  sole  control  over 
operations,  marketing  and  sales. 
Defendants  shall  not  communicate  with, 
or  attempt  to  influence  the  business 
decisions  of,  the  trustee  concerning  the 
operation  and  management  of  the 
wireless  businesses,  and  shall  not 
communicate  with  the  trustee 
concerning  the  divestiture  of  the 
Wireless  System  Assets  or  take  any 
action  to  influence,  interfere  with,  or 
impede  the  trustee's  accomplishment  of 
the  divestitures  required  by  this  Final 
Judgment,  except  that  defendants  may 
communicate  with  the  trustee  to  the 
extent  necessary  for  defendants  to 
comply  with  this  Final  Judgment  and  to 
provide  the  trustee,  if  requested  to  do 
so,  with  whatever  resources  or 
cooperation  may  be  required  to 
complete  the  divestitures  of  the 
Wireless  System  Assets  and  to  carry  out 
the  requirements  of  this  Final  Judgment. 
In  no  event  shall  defendants  provide  to, 
or  receive  from,  the  trustee  or  the 
wireless  businesses  under  the  trustee's 
control  any  non-public  or  competitively 
sensitive  marketing,  sales,  or  pricing 
information  relating  to  their  respective 
mobile  wireless  telecommunications 
service  businesses. 

VI.  Notification 

A.  Within  two  (2)  business  days 
following  execution  of  a  binding 
agreement  to  effect,  in  whole  or  in  part, 
any  proposed  divestiture  required  by 
this  Final  Judgment,  whichever 
defendant  is  divesting  the  Wireless 
System  Assets,  or  the  trustee  if  the 
trustee  is  divesting  the  Wireless  System 
Assets,  shall  notify  plaintiff  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible  for  the  divestiture,  the 
trustee  shall  similarly  notify  defendants. 
The  notice  shall  set  forth  the  details  of 
the  proposed  transaction  and  list  the 
name,  address,  and  telephone  number  of 
each  person  not  previously  identified 
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who  theretofore  offered  to,  or  expressed 
an  interest  in  or  a  desire  to,  acquire,  any 
ownership  interest  in  the  Wireless 
System  Assets  that  are  the  subject  of  the 
binding  agreement,  together  will  full 
details  of  same. 

B.  Within  fifteen  (15)  calendeu  days  of 
receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  from  defendants, 
the  proposed  pm-chaserls),  any  other 
third  party,  or  the  trustee  (if  applicable), 
additional  information  concerning  the 
proposed  divestiture  and  the  proposed 
purchaser(s)  or  any  other  potential 
purchaser(s).  Defendants  and  the  trustee 
shall  furnish  any  such  additional 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendcU  days  after  receipt  of  the  notice, 
or  within  twenty  (20)  calendar  days 
after  plaintiff  has  been  provided  the 
additional  information  requested  from 
defendants,  the  proposed  purchaser{s), 
any  third  party,  or  the  trustee, 
whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendants 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  plaintiff  objects  to  the 
proposed  divestiture.  If  plaintiff 
provides  written  notice  to  defendants 
and  the  trustee,  if  there  is  one,  that  it 
does  not  object,  then  the  divestiture  may 
be  consummated  subject  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  V.B  of  this  Final 
Judgment.  Absent  written  notice  that 
plaintiff  does  not  object  to  the  proposed 
purchaser(s)  or  in  the  event  of  an 
objection  by  plaintiff,  a  divestiture  shall 
not  be  consummated.  Upon  objection  by 
a  defendant  under  the  proviso  of 
Section  V.B,  a  divestiture  proposed 
under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

VII.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Motion  for  Leave  to 
File  Supplemental  Complaint  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  all  divestitures 
have  been  completed,  defendants  shall 
deliver  to  plaintiff  an  affidavit  as  to  the 
fact  and  maimer  of  defendants" 
compliance  with  this  Final  Judgment. 
Each  such  affidavit  shall  (i)  include, 
inter  alia,  the  name,  address,  and 
telephone  number  of  each  person  who, 
at  any  time  after  the  period  covered  by 
the  last  such  report,  made  an  offer  to 
acquire,  expressed  an  interest  in   \ 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  or  all  of  the 
Wireless  System  Assets  required  to  be 
divested,  (ii)  describe  in  detail  each 


contact  with  any  such  person  during 
that  period,  and  (iii)  include  a  summary 
of  the  efforts  that  defendants  have  made 
to  solicit  a  purchaser(s)  for  the  Wireless 
System  Assets  to  be  divested  in  the 
Overlapping  Wireless  Markets  pursuant 
to  this  Final  Judgment  and  to  provide 
required  information  to  prospective 
purchasers. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Motion  for  Leave  to 
File  Supplemental  Complaint  in  this 
matter,  defendants  shall  deliver  to 
plaintiff  an  affidavit  which  describes  in 
reasonable  detail  all  actions  defendants 
have  taken  and  all  steps  defendants 
have  implemented  on  an  ongoing  basis 
to  preserve  the  Wireless  System  Assets 
to  be  divested  pursuant  to  this  Final 
Judgment.  Defendants  shall  deliver  to 
plaintiff  another  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  defendants'  earlier  affidavits 
filed  pursuant  to  Section  VII.B  of  this 
Final  Judgment  within  fifteen  (15) 
calendar  days  after  the  charge  is 
implemented. 

VIII.  Financing 

Defendants  shall  not  finance  all  or 
any  part  of  any  purchase  by  an  acquirer 
made  pursuant  to  Sections  IV  or  V  of 
this  Final  Judgment. 

IX.  Hold  Separate  Order 

A.  Until  accomplishment  of  the 
divestitures  of  the  Wireless  System 
Assets  to  purchaser(s)  approved  by 
plaintiff  pursuant  to  Section  IV. C,  each 
defendant  shall  take  all  steps  necessary 
to  ensure  that  each  of  the  wireless 
businesses  that  it  owns  or  operates  in 
the  Overlapping  Wireless  Markets  shall 
continue  to  be  operated  as  a  separate, 
independent,  ongoing,  economically 
viable  and  active  competitor  to  the  other 
mobile  wireless  telecommunications 
providers  operating  in  the  same  license 
area;  and  that  except  as  necessary  to 
comply  with  this  Final  Judgment,  the 
operation  of  said  wireless  businesses 
(including  the  performance  of  decision- 
making fimctions  relating  to  marketing 
and  pricing)  will  be  kept  separate  and 
apart  from,  and  not  influenced  by,  the 
operation  of  the  other  wireless  business, 
and  the  books,  records,  and 
competitively  sensitive  sales,  marketing, 
and  pricing  information  associated  with 
said  wireless  businesses  will  be  kept 
separate  and  apart  from  the  books, 
records,  and  competitively  sensitive 
sales,  marketing,  and  pricing 
information  associated  with  the  other 
wireless  business;  provided  that 
defendants  may  continue  to  use  any 
trademarks,  trade  names  or  service 
marks  used  in  the  operation  of  such 
wireless  businesses  prior  to  the 


consummation  of  the  Bell  Atlantic/GTE 
Merger  and/or  the  creation  of  the  Bell 
Atlantic/Vodafone  Partnership. 

B.  Until  the  Wireless  System  Assets  in 
each  Overlapping  Wireless  Market  have 
been  divested  to  purchaser(s)  approved 
by  plaintiff,  or  transferred  to  a  trustee 
piu-suant  to  Section  V  of  this  Final 
Judgment,  each  defendant  shall  in 
accordance  with  past  practices,  with 
respect  to  each  wireless  business  that  it 
has  an  ownership  interest  in  or  operates 
in  the  Overlapping  Wireless  Markets; 

1 .  Use  all  reasonable  efforts  to 
maintain  and  increase  sales  of  wireless 
mobile  telephone  services,  and  maintain 
and  increase  promotional,  advertising, 
sales,  technical  assistance,  and 
marketing  support  for  the  mobile 
telephone  service  sold  by  the  wireless 
businesses: 

2.  Take  all  steps  necessary  to  ensiue 
that  each  wireless  business  that  it  has  an 
ownership  interest  in  or  operates  in  the 
Overlapping  Wireless  Markets  is  fully 
maintained  in  operable  condition  and 
shall  maintain  and  adhere  to  normal 
maintenance  schedules; 

3.  Provide  and  maintain  sufficient 
working  capital  and  lines  and  sources  of 
credit  to  maintain  the  Wireless  System 
Assets  as  viable  ongoing  businesses; 

4.  Not  remove,  sell,  lease,  assign, 
transfer,  pledge  or  otherwise  dispose  of 
or  pledge  as  collateral  for  loans,  any 
asset  of  each  wireless  business  that  it 
has  an  ownership  interest  in  or  operates 
in  the  Overlapping  Wireless  Markets, 
other  than  in  the  ordinary  course  of 
business,  except  as  approved  by 
plaintiff; 

5.  Maintain,  in  accordance  with 
sound  accounting  principles,  separate, 
true,  accurate  and  complete  financial 
ledgers,  books  and  records  that  report, 
on  a  periodic  basis,  such  as  the  last 
business  day  of  each  month,  consistent 
with  past  practices,  the  assets, 
liabilities,  expenses,  revenues,  income, 
profit  and  loss  of  each  wireless  business 
that  it  has  an  ownership  interest  in  or 
operates  in  the  Overlapping  Wireless 
Markets; 

6.  Be  prohibited  from  terminating, 
transferring,  or  altering  to  the  detriment 
of  any  employees  who  work  with  each 
wireless  business  that  it  has  an 
ownership  interest  in  or  operates  in  the 
Overlapping  Wireless  Markets  as  of  the 
date  of  consummation  of  the  Bell 
Atlantic/GTE  Merger  or  the  creation  of 
the  Bell  Atlantic/Vodafone  Partnership, 
any  current  employment  or  salary 
agreements,  except:  (a)  In  the  ordinary 
course  of  business,  (b)  for  transfer  bids 
initiated  by  employees  pursuant  to 
defendants'  regular,  established  job 
posting  policies,  (c)  for  an  individual 
who  has  a  written  offer  of  employment 
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any  matters  contained  in  this  Final 
Judgment. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  defendants 
at  their  principal  offices,  defendants 
shall  submit  written  reports,  under  oath 
if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  X  or  Sections  VI  and  VII  shall 
be  divulged  by  plaintiff  to  any  person 
other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  or  to  the  FCC 
(pursuant  to  a  customary  protective 
order  or  a  waiver  of  confidentiality  by 
defendants),  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If,  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  docimients  as  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
mark  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection 
imder  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,"  then  ten  (10) 
calendar  days'  notice  shall  be  given  by 
plaintiff  to  defendants  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding)  to 
which  defendants  are  not  a  party. 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purposes  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  this  Final  Judgment,  for 
the  modification  of  any  of  the 
provisions  hereof,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XII.  Further  Provisions  and  Termination 

A.  The  entry  of  this  judgment  is  in  the 
public  interest. 

B.  Unless  this  Court  grants  an 
extension,  this  Final  Judgment  shall 
expire  on  the  tenth  anniversary  of  the 
date  of  its  entry.  ^ 

United  States  District  Judge 


Certificate  of  Service 

I  hereby  certify  that  copies  of  the 
foregoing  Motion  for  Leave  to  File 
Supplemental  Complaint  and 
Memorandum  of  Points  and  Authorities 
in  Support  thereof  were  served  this  6th 
day  of  December,  1999  upon  the 
following: 

John  Thome  (by  hand). 
Bell  Atlantic  Corporation,  1320  North  Court 
House  Road,  Eighth  Floor,  Arlington.  VA 
22201 ,  Counsel  for  Defendant  Bell  Atlantic 
Corporation. 

Steven  G.  Bradbury  (by  hand), 
Kirkland  S-  Ellis,  655  Fifteenth  Street,  NW. 
Washington,  DC  20005,  Counsel  for 
Defendant  GTE  Corporation. 
Megan  Pierson  (by  first  class  mail  postage 
prepaid), 

AirTouch  Communications,  Inc.,  One 
California  Street,  San  Francisco,  CA  94111, 
Counsel  for  Vodafone  AirTouch  Pic. 

Lawrence  M.  Frankel, 

Counsel  for  Plaintiff  United  States  of 
America. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2fb)  of  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h) 
("APPA"),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  Supplemental  Complaint  on 
December  9, 1999  alleging  that:  (1)  The 
proposed  acquisition  of  GTE 
Corporation  ("GTE")  by  Bell  Atlantic 
Corporation  ("Bell  Atlantic")  (2)  the 
proposed  partnership  between  Bell 
Atlantic  and  Vodafone  AirTouch  Pic 
("Vodafone");  and  (3)  the  combined 
effect  of  these  two  transactions  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18  by  lessening  competition  in 
the  markets  for  wireless  mobile 
telephone  services  in  13  major  trading 
areas  ("MTAs"),  as  well  as  96 
metropolitan  statistical  areas  ("MSAs") 
and  riiral  service  areas  ("RSAs")  in 
Alabama,  Arizona,  California,  Florida, 
Idaho,  Illinois,  Indiana,  Montana,  New 
Mexico,  Ohio,  South  Carolina,  Texas, 
Virginia,  Washington,  and  Wisconsin.^ 


'  The  original  Complaint  in  this  proceeding  was 
filed  on  May  7,  1999,  challenging  the  July  28,  1998, 
merger  agreement  between  Bell  Atlantic  and  GTE 
("Bell  Atlantic/GTE  Merger").  On  September  21, 
1999,  Bell  Atlantic  and  Vodafone  entered  into  an 
agreement  to  create  a  partnership  ("Bell  Atlantic/ 
Vodafone  Partnership")  with  the  intent  of 
combining  the  wireless  businesses  of  Bell  Atlantic, 
Vodafone.  and  GTE  into  a  national  wireless 
network.  On  December  6, 1999,  the  United  States 
filed  a  motion  requesting  leave  to  file  a 
Supplemental  Complaint  and  to  add  Vodafone  as  a 
defendant  to  this  action. .That  motion  was  granted 
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Shortly  before  the  Supplemental 
Complaint  was  filed,  the  United  States 
and  defendants  reached  agreement  on 
the  terms  of  a  revised  proposed  Final 
Judgment.  The  revised  proposed  Final 
Judgment  2  requires  Bell  Atlantic, 
Vodafone,  or  GTE  to  divest  wireless 
assets  in  96  markets.  These  overlapping 
markets  include:  (1)  58  MSAs  and  RSAs 
where  GTE  owns  in  whole  or  in  part  a 
cellular  mobile  telephone  services 
business  that  overlaps  part  of  one  of  the 
10  MTAs  where  Bell  Atlantic  and 
Vodafone  provide  personal 
commimications  services  through  PCS 
PrimeCo,  L.P.  ("PrimeCo"),  a  business 
half  owned  by  Bell  Adantic  and  half 
owned  by  Vodafone;  (2)  four  MSAs 
where  Bell  Atlantic  and  GTE  own  in 
whole  or  in  part  competing  cellular 
mobile  wireless  telephone  businesses; 
(3)  three  MSAs  and  one  RSA  where  Bell 
Atlantic  and  Vodafone  own  in  whole  or 
in  part  competing  cellular  mobile 
wireless  telephone  businesses;  (4)  ten 
MSAs  and  one  RSA  where  Vodafone 
and  GTE  own  in  whole  or  part 
competing  cellular  mobile  wireless 
telephone  businesses;  and  (5)  ten  MSAs 
and  nine  RSAs  where  Vodafone  owns, 
or  will  own,  in  whole  or  part,  a  cellular 
mobile  wireless  telephone  business  that 
competes  with  GTE  wireless  PCS 
telephone  business  that  overlaps  all  or 
part  of  the  area.  These  96  overlap  areas 
are  collectively  identified  in  the 
Supplemental  Complaint  as  the 
"Overlapping  Wireless  Markets." 

In  eacn  of  the  Overlapping  Wireless 
Markets,  defendants  can  choose  which 
wireless  business  to  divest.  The 
proposed  Final  Judgment  also  contains 
provisions,  explained  below,  designed 
to  minimize  any  risk  of  competitive 
harm  that  otherwise  might  arise  pending 
completion  of  the  divestitxire.  The 
proposed  Final  Judgment  and  a 
Stipulation  by  plaintiff  and  defendants 
consenting  to  its  entry  were  filed 
simultaneously  with  the  Supplemental 
Complaint. 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16  ("APPA").  Entry  of  the  proposed 
Final  Judgment  would  terminate  this 
action,  except  that  the  Court  would 


by  the  Court  on  December  9, 1999,  and  the 
Supplemental  Complaint  was  accepted  as  filed  on 
that  date. 

^  The  original  proposed  Final  Judgment  required 
either  Bell  Atlantic  or  GTE  to  divest  its  wireless 
telephone  business  in  those  markets  where  the  two 
companies'  business  overlap.  The  revised  Final 
ludgment  essentially  includes  those  areas,  as  well 
as  the  areas  where  Vodafone's  wireless  telephone 
businesses  overlap  with  a  competing  businesses 
owned  either  by  Bell  Atlantic  or  GTE. 


retain  jurisdiction  to  construe,  modify, 
or  enforce  the  provisions  of  the 
proposed  Final  Judgment  and  to  punish 
violations  thereof.  The  United  States 
and  defendants  have  also  stipulated  that 
defendants  will  comply  with  the  terms 
of  the  proposed  Final  Judgment  fi-om  the 
date  of  signing  of  the  Stipulation, 
pending  entry  of  the  Final  Judgment  by 
the  Court.  Should  the  Court  decline  to 
enter  the  Final  Judgment,  defendants 
have  also  committed  to  continue  to 
abide  by  its  requirements  imtil  the 
expiration  of  time  for  any  appeals  of 
such  ruling. 

///.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Bell  Atlantic  is  one  of  the  remaining 
five  Regional  Bell  Operating  Companies 
("RBOCs")  created  in  1984  by  the 
consent  decree  settling  the  United 
States'  antitrust  case  against  American 
Telephone  &  Telegraph  Co.  GTE  is  the 
largest  non-RBOC  local  telephone 
operating  company  in  the  United  States. 
Vodafone  is  the  world's  largest  mobile 
telecommunications  company,  and  the 
third  largest  wireless  mobile  telephone 
service  provider  in  the  United  States. 
Bell  Atlantic  and  GTE  each  provide 
local  exchange  services  in  distinct 
regions,  as  well  as  wireless  mobile 
telephone  services,  including  cellular 
mobile  telephone  services  and  PCS, 
both  within  and  outside  of  their  local 
exchange  service  regions.  Bell  Atlantic 
is  a  50/50  partner  with  Vodafone  in 
PrimeCo,  a  firm  that  provides  wireless 
mobile  telephone  services  in  many  areas 
of  the  coimtry. 

Bell  Atlantic,  with  headquarters  in 
New  York  City,  New  York,  is  the  second 
largest  RBOC  in  the  United  States,  with 
approximately  42  million  total  local 
telephone  access  lines.  In  1998,  Bell 
Atlantic  had  revenues  in  excess  of  $31 
billion.  Bell  Atlantic  provides  local 
telephone  services  to  retail  customers  in 
Connecticut,  Delaware,  the  District  of 
Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia,  as  well  as  cellular  mobile 
telephone  services  in  those  states.  Bell 
Atlantic  also  provides  cellar  mobile 
telephone  services  in  some  areas  outside 
its  local  exchange  service  region, 
including  areas  within  the  states  of 
Arizona,  Georgia,  North  Carolina,  New 
Mexico,  South  Carolina,  and  Texas. 
Through  its  partnership  with  Vodafone 
in  PrimeCo,  Bell  Atlantic  also  provides 
wireless  services  in  the  States  of 
Alabama,  Arkansas,  Florida,  Georgia, 


Illinois,  Indiana,  Iowa,  Louisiana, 
Michigan,  Minnesota,  Mississippi,  New 
Mexico.  North  Carolina,  Ohio, 
Oklahoma,  Texas,  Virginia,  and 
Wisconsin.  Bell  AUantic  is  the  nation's 
fourth  largest  wireless  mobile  telephone 
service  provider,  with  about  7.5  million 
proportionate  subscribers '  nationwide. 

GTT,  with  headquarters  in  Irving, 
Texas,  is  the  a  largest  non-RBOC  local 
telephone  company  in  the  United 
States,  with  over  23  million  total  local 
telephone  access  lines.  In  1998,  GTE 
had  revenues  in  excess  of  $25  billion. 
GTE  provides  local  telephone  service  to 
retail  customers  in  Alabama,  Alaska, 
Arizona,  Arkansas,  California,  Florida, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Michigan,  Minnesota, 
Missouri,  Nebraska,  Nevada,  New 
Mexico,  North  Carolina,  Ohio, 
Oklahoma,  Oregon,  Peimsylvania,  South 
Carolina,  Texas,  Virginia,  Washington, 
and  Wisconsin,  and  it  also  provides 
wireless  mobile  telephone  service  in  1 7 
states.  GTE  is  the  nation's  fifth  largest 
wireless  mobile  telephone  service 
provider,  with  about  6.9  million 
proportionate  subscribers  nationwide. 

Vodafone,  with  its  headquarters  in 
Newbury,  Berkshire,  England,  has 
mobile  operations  in  23  countries  in  five 
continents,  with  more  than  19  million 
proportionate  customers  outside  of  the 
United  States.  Within  the  United  States, 
Vodafone  serves  9.1  million  cellular 
mobile  telephone  and  PCS  customers  in 
24  states  and  22  of  the  top  30  U.S. 
markets.  Vodafone  entered  into  an 
agreement  on  July  19,  1999  to  acquire 
certain  cellular  mobile  telephone 
business  from  CommNet  ("Vodafone/ 
CommNet  Merger")'for  $1.36  billion, 
which  would  make  Vodafone  a  provider 
of  cellular  mobile  telephones  services  in 
an  additional  1 1  midwestem  and 
western  states.  The  acquisition  of 
CommNet's  cellular  business  would  add 
about  360,000  subscribers  to  Vodafone's 
total  number  of  wireless  subscribers 
nationwide. 

On  July  28,  1998,  Bell  Atiantic  and 
GTE  entered  into  a  merger  agreement 
whereby  the  two  firms  would  merge  in 
a  transaction  valued  at  approximately 
$53  billion  at  the  time  of  the  agreement. 
If  this  transaction  is  consummated,  the 
combined  total  of  Bell  AUantic's  and 
GTE's  wireless  mobile  telephone  service 


'"Proportionate  subscribers"  refers  to  the  number 
of  subscribers  in  a  firm's  wireless  mobile  telephone 
systems  discounted  by  the  firm's  ownership  interest 
in  each  system.  For  instance,  a  firm  with  a  100% 
ownership  interest  in  a  wireless  business  with 
100.000  subscribers  would  have  100,000 
proportionate  subscribers,  but  a  firm  with  a  25% 
interest  in  a  system  with  100,000  subscribers  would 
be  attributed  25,000  proportionate  subscribers  for 
that  system. 
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offered  by  cellular  and  PCS  providers 
and  bundled  with  dispatch  services,  in 
a  number  of  areas  including  some  of  the 
Overlapping  Wireless  Markets.  While 
the  areas  for  which  PCS  providers  are 
licensed  (MTAs  and  basic  trading  areas 
("BTAs"))  differ  somewhat  from  the 
cellular  MSAs  and  RSAs,  they  generally 
overlap  with  them.  In  many  areas, 
including  most  of  the  Overlapping 
Wireless  Markets,  not  all  of  the  PCS 
license  holders  have  started  to  offer 
services  or  even  begun  to  construct  the 
facilities  necessary  to  begin  offering 
service.  The  PCS  providers  have  tended 
to  enter  in  the  largest  cities  first, 
entering  in  smaller  markets  only  later 
and  not  on  as  wide  a  scale.  Moreover, 
even  in  those  areas  where  one  or  more 
PCS  providers  have  constructed  their 
networks  and  have  started  to  offer 
service,  including  the  Overlapping 
Wireless  Markets,  the  incumbent 
cellular  providers,  such  as  Bell  Atlantic, 
Vodafone  and  GTE,  still  typically  have 
substantially  larger  market  shares  than 
the  new  entrants. 

C.  Anticompetitive  Consequences  of  the 
Proposed  Acquisition 

Bell  Atlantic,  Vodafone  and  GTE,  or 
firms  in  which  they  have  an  interest,  are 
or  will  be  competing  providers  of 
wireless  mobile  telephone  services  in  96 
cellular  license  areas  in  15  states.  These 
areas  are  referred  to  in  the 
Supplemental  Complaint  as  follows: 

I.  Cellular/Cellular  Overlap  Areas 

A.  Bell  Atlantic  Cellular/Vodafone  Cellular 

Overlap  Areas 

1.  Arizona 

a.  Phoenix  MSA 

b.  Tucson  MSA 

c.  Arizona  2 — Coconino  RSA 

2.  New  Mexico 

a.  Albuquerque  MSA 

B.  Bell  Atlantic  Cellular/GTE  Cellular 

Overlap  Areas 

1.  New  Mexico 

a.  Las  Cruces  MSA 

2.  South  Carolina 

a.  Greenville  M.SA 

b.  Anderson  MSA 

3.  Texas 

a.  El  Paso  MSA 

C.  GTE  Cellular/Vodafone  Cellular  Overlap 

Areas 

1.  California 

a.  Salinas-Monterev-seaside  MSA 

b.  San  Diego  MSA  ' 

c.  San  Francisco  MSA 

d.  San  lose  MSA 

e.  Santa  Rosa-Petaluma  MSA 

f.  Vallejo-Napa-Fairfield  MSA 

2.  Ohio 

a.  Akron  MSA 

b.  Canton  MSA 

c.  Cleveland  MSA 

d.  Lorain-Elyria  MSA 

e.  Ohio  3— Ashtabula  RSA 


n.  PCS/Cellular  Overlap  Areas 

A.  PrimeCo  PCS/GTE  Cellular  Overlap  Areas 

1.  Jacksonville  MTA 

a.  lacksonville  MSA 

b.  Florida  5— Putnam  RSA 

2.  Miami-Fort  Lauderdale  MTA 

a.  Fort  Myers  MSA 

b.  Florida  1— Collier  (Bl)  RSA 

c.  Florida  2— Glades  (Bl)  RSA 

d.  Florida  3— Hardee  RSA 

e.  Florida  11— Monroe  (B2)  RSA 

3.  Tampa-St.  Petersburg-Orlando  MTA 

a.  Tampa-St.  Petersburg  MSA 

b.  Lakeland-Winter  Haven  MSA 

c.  Sarasota  MSA 

d.  Brandenton  MSA 

e.  Florida  2— Glades  (Bl)  RSA 

f.  Florida  3— Hardee  RSA 

g.  Florida  4— Citrus  (Bl)  RSA 

4.  New  Orleans-Baton  Rouge  MTA 

a.  Mobile,  AL  MSA 

b.  Pensacola,  FL  MSA 

5.  Chicago  MTA 

a.  Aurora-Elgin.  IL  MSA 

b.  Bloominglon-Normal,  IL  MSA 

'  c.  Champaign-Urbana-Rantoul.  IL  MSA 

d.  Chicago.  IL  MSA 

e.  Decatur,  IL  MSA 

f.  Fort  Wayne,  IN  MSA 

g.  Garv-Hammond-East  Chicago,  IN  MSA 
h.  Joliet.  IL  MSA 

i.  Kankakee,  IL  MSA 
j.  Rockford.  IL  MSA 
k.  Springfield,  IL  MSA 
1.  Illinois  1— Jo  Daviess  RSA 
m.  Illinois  2— Bureau  (Bl)  RSA 
n.  Illinois  2— Bureau  (B3)  RSA 
o.  Illinois  4— Adams  (Bl)  RSA 
p.  Illinois  5— Mason  (B2)  RSA 
q.  Illinois  6 — Montgomery  RSA 
r.  Illinois  7 — Vermilion  RSA 
s.  Indiana  1— Newton  (Bl)  RSA 
t.  Indiana  1— Newton  (B2)  RSA 
u.  Indiana  3 — Huntington  RSA 

6.  Dallas-Fort  Worth  MTA 

a.  Dallas-Fort  Worth  MSA 

b.  Austin  MSA 

c.  Sherman-Denison  MSA 

d.  Texas  10— Navarro  (B3)  RSA 

e.  Texas  11— Cherokee  (Bl)  RSA 

f.  Texas  16— Burleson  RSA 

7.  Houston  MTA 

a.  Houston  MSA 

b.  Beaumont-Port  Arthur  MSA 

c.  Galveston  MSA 

d.  Bryan-College  Station  MSA 

e.  Victoria  MSA 

f.  Texas  10— Navarro  (B3)  RSA 

g.  Texas  11— Cherokee  (Bl)  RSA 
h.  Texas  16 — Burleson  RSA 

i.  Texas  17— Newton  RSA 
j.  Texas  2t)— Wilson  (B2)  RSA 
k.  Texas  21— Chambers  RSA 

8.  San  Antonio  MTA 

a.  San  Antonio  MSA 

b.  Texas  IB— Burleson  RSA 

c.  Texas  20— Wilson  (B2)  RSA 

9.  Richmond-Norfolk  MTA 

a.  Norfolk-Virginia  Beach-Portsmouth  MSA 

b.  Richmond  MSA 

c.  Newport  News-Hampton  MSA 

d.  Petersburg-Colonial  Heights  MSA 

e.  Virginia  7— Buckingham  (Bl)  RSA 

f.  Virginia  8 — Amelia  RSA 

g.  Virginia  9 — Greensville  RSA 

h.  Virginia  11— Madison  (Bl)  RSA 
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i.  Virginia  12— Caroline  (Bl)  RSA 
j.  Virginia  12— Caroline  (B2)  RSA 
10.  Milwaukee  MTA 
a.  Wisconsin  8 — Vernon  RSA 
B.  GTE  PCS/Vodafone  Cellular  Overlap  Areas 

1.  Cincinnati-Dayton  MTA 

a.  Cincinnati  MSA 

b.  Dayton  MSA 

c.  Hamilton/Middleton  MSA 

d.  Springfield  MSA 

e.  Ohio  4-  Mercer  RSA 

f.  Ohio  8— Clinton  RSA 

2.  Seattle  MTA 

a.  Bellingham  MSA 

b.  Bremerton  MSA 

c.  Olympia  MSA 

d.  Seattle-Everett  MSA 

e.  Tacoma  MSA 

f.  Washington  1— Clallam  RSA 

g.  Washington  2 — Okanagan  RSA 

h.  Washington  4 — Gray's  Harbor  RSA 

3.  Spokeane-Billings  MTA 

a.  Spokane  MSA 

b.  Idaho  1— Boundary  RSA 

c.  Idaho  2— Idaho  RSA 

d.  Montana  1 — Lincoln  RSA 

e.  Washington  3— Ferry  RSA 

In  the  Overlapping  Wireless  Markets, 
the  population  potentially  addressable 
by  wireless  mobile  telephone  systems 
exceeds  57  million. 

Bell  Atlantic,  Vodafone,  and  GTE  are 
direct  competitors  in  wireless  mobile 
telephone  services  in  the  Cellular/ 
Cellular  Overlap  Areas.  The  cellular 
businesses  owned  in  whole  or  in  part  by 
Bell  Atlantic  and  GTE,  Bell  Atlantic  and 
Vodafone,  or  GTE  and  Vodafone  are  the 
two  largest  providers  of  cellular  mobile 
telephone  services,  and  the  two  primary 
providers  of  all  wireless  mobile 
telephone  services,  in  the  Cellular/ 
Cellular  Overlap  Areas.  Moreover  in  the 
PCS/Cellular  Overlap  Areas,  PrimeCo  or 
GTE  offer,  or  will  soon  offer,  PCS 
wireless  mobile  telephone  service, 
while  either  GTE,  Vodafone,  or 
CommNet  owns  all  or  part  of  a  business 
offering  cellular  mobile  telephone 
service.  Thus,  PrimeCo  and  GTE,  GTE 
and  Vodafone,  and  GTE  and  CommNet 
are  among  each  other's  most  significant 
competitors  in  wireless  mobile 
telephone  services  in  the  PCS/Cellular 
Overlap  Areas.  In  each  of  the  PCS/ 
Cellular  Overlap  Areas,  the  GTE, 
Vodafone,  or  CommNet  cellular 
business  has  one  of  the  two  largest 
market  shares  in  the  provision  of 
wireless  mobile  telephone  services 
while  PrimeCo  and  GTE  as  one  of  a 
small  number  of  new  PCS  entrants  in 
these  markets. 

Therefore,  the  Bell  Atlantic/GTE 
Merger  and  the  Bell  Atlantic/Vodafone 
Partnership  would  signiHcantly  increase 
the  level  of  concentration  among  firms 
providing  wireless  mobile  telephone 
services  in  each  of  the  Overlapping 
Wireless  Markets.  A  high  level  of 
concentration  in  the  provision  of 


wireless  mobile  telephone  services 
already  exists  in  each  of  the 
Overlapping  Wireless  Markets.  In  the 
Cellular/Cellular  Overlap  Areas,  Bell 
Atlantic,  Vodafone,  and  GET's 
individual  market  shares  in  the 
provision  of  wireless  mobile  telephone 
services,  if  measured  on  the  basis  of  the 
number  of  subscribers,  exceeds  35% 
and  their  combined  market  share  ranges 
between  75-95%.  As  measured  by  the 
Herfindahl-Hirschman  Index  ("HHI  "], 
which  is  commonly  employed  by  the 
Department  of  Justice  in  merger  analysis 
and  is  explained  in  more  detail  in 
Appendix  A  to  the  Supplemental 
Complaint,  concentration  in  these 
markets  is  already  in  excess  of  2800,  " 
well  above  the  1800  threshold  at  which 
the  Department  normally  considers  a 
market  to  be  highly  concentrated.  After 
the  consummation  of  these  transactions, 
the  HHI  in  these  markets  will  be  in 
excess  of  5500. 

There  is  also  already  a  high  level  of 
consentration  in  the  provision  of 
wireless  mobile  telephone  services  in 
the  PCS/Cellular  Overlap  Areas.  In 
virtually  all,  the  individual  share  of  the 
two  cellular  carriers — one  of  which  is 
GTE,  Vodafone,  or  CommNet — is  the 
ranger  of  30-40%  and  the  combined 
market  share  of  PrimeCo 's  PCS  and 
GTE's  cellular  business,  or  the  GTE  PCS 
and  Vodafone  cellular  business,  is 
generally  in  the  35-50%  range,  resulting 
in  an  HHI  over  2000.  In  almost  all  of 
these  markets,  PrimeCo  or  GTE  is  one  of 
the  very  few  PCS  firms  that  have  begun 
to  vigorously  compete  against,  and  take 
share  away  from,  the  two  dominant 
cellular  firms,  one  of  which  is,  or  will 
be,  owned,  in  whole  or  part,  by  GTE  or 
Vodafone.  The  competition  between 
PrimeCo  and  GTE  PCS  businesses,  and 
between  GTE  and  Vodafone  or 
CommNet  cellular  businesses,  created 
by  PrimeCo's  or  Vodafone's  entry  into 
markets  that  were  previously  in 
effective  duopoly,  has  resulted  in  lower 
prices  and  higher  equality  in  these 
markets  than  would  otherwise  have 
existed  absent  such  competition. 

If  GTE  and  Bell  Atlantic  merge  and 
Bell  Atlantic  and  Vodafone  form  their 
partnership,  the  Overlapping  Wireless 
Markets  will  become  significantly  more 
concentrated,  and  the  competition 
between  the  defendants  in  wireless 
mobile  telephone  services  in  these 
markets  will  be  eliminated.  As  a  result 
of  their  loss  of  competition  in  these 
markets,  there  will  be  an  increased 
likelihood  both  of  unilateral  actions  by 
the  combined  firm  to  increase  prices, 
diminish  the  quality  or  quantity  of 
service  provided,  or  refrain  from  making 
investments  in  network  improvements, 
and  of  coordinated  interaction  among 


the  limited  number  of  remaining 
competitors  that  could  lead  to  similar 
anticompetitive  results.  Therefore,  the 
likely  effect  of  the  Bell  Atlantic/GTE 
Merger  and  the  Bell  Atlantic/Vodafone 
Partnership  on  the  provisions  of 
wireless  mobile  telephone  services  in 
the  Overlapping  Wireless  Markets  is 
that  prices  would  increase,  and  the 
quality  or  quantity  of  service  together 
with  incentives  to  improve  network 
facilities  would  decrease. 

It  is  unlikely  that  entry  within  the 
next  two  years  into  wireless  mobile 
telephone  services  in  the  Overlapping 
Wireless  Markets  would  be  sufficient  to 
mitigate  the  competitive  harm  resulting 
from  the  consummation  of  these  two 
transactions. 

For  these  reasons,  the  United  States 
concluded  that  Bell  Atlantic/GTE 
Merger  and  the  Bell  Atlantic/Vodafone 
Partnership  as  proposed  may 
substantially  lessen  competition,  in 
violation  of  Section  7  of  the  Clayton 
Act,  in  the  provision  of  wireless  mobile 
telephone  services  within  the 
Overlapping  Wireless  Markets. 

///.  Explanation  of  the  Proposed  Final 
Judgment 

A.  The  Divestiture  Requirement 

The  proposed  Final  Judgment  will 
preserve  competition  in  the  sale  of 
mobile  wireless  telephone  services  in 
each  of  the  Overlapping  Wireless 
Markets  by  requiring  de^ndants  to 
divest  one  of  their  two  wireless 
telephone  businesses  in  each  of  the 
overlapping  Wireless  Markets.  This 
divestiture  will  eliminate  the  change  in 
market  structure  caused  by  the  mereer. 

The  divestiture  requirements  of  the 
proposed  Final  Judgment,  as  stated  in 
Sections  IV.A  and  II.G.  direct 
defendants  to  divest  one  of  their 
wireless  telephone  businesses  (to  be 
selected  by  defendants)  in  each  of  the 
Overlapping  Wireless  Markets.  Section 
rV.C  permits  different  wireless 
businesses  in  .separate  Overlapping 
Wireless  Markets  to  be  divested  to 
different  purchasers,  but  requires  that, 
for  any  individual  wireless  business,  the 
Wireless  System  Assets  be  divested 
entirely  to  a  single  purchaser,  unless  the 
United  States  otherwise  consents  in 
writing. 

The  proposed  Final  Judgment's 
divestiture  provisions  are  intended  to 
accomplish  the  "complete  divestiture  of 
the  entire  business  of  one  of  the  two 
wireless  systems  in  each  of  the 
Overlapping  Wireless  Markets,"  as 
Section  II.G  states.  Section  II.G  also 
specifies  in  detail  the  types  of  assets  to 
be  divested,  which  collectively  are 
described  throughout  the  consent  decree 
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as  "Wireless  S;  stem  Assets,"  and 
addresses  somi  special  circumstances 
concerning  the  divestiture  of  those 
assets.  In  aJl  of  the  Overlapping 
Wireless  Mark)  ts^  Wireless  System 
Assets  means  a  1  types  of  assets,  tangible 
and  intangible,  used  by  defendants  in 
the  operation  c  f  each  of  the  wireless 
businesses  to  bj  divested,  including  the 
provision  of  lo:  ig  distance 
telecommunicc  tions  service  for  wireless 
calls.  Section  I  .G  enumerates  in  detail, 
without  limitation,  particular  types  of 
assets  covered  ly  the  divestiture 
requirement. 

For  the  most  part,  the  divesting 
defendant  is  re  quired  to  transfer  to  the 
purchaser  the  <  omplete  ownership  and/ 
or  other  rights  o  the  Wireless  System 
Assets.  Howev  sr,  the  merged  firm  will 
retain  a  numbe  r  of  other  wireless 
businesses  in  a  reas  that  do  not  overlap, 
and  prior  to  thi !  merger  each  defendant 
may  have  had  i  :ertain  assets  that  were 
used  substantii  illy  in  the  operations  of 
its  overall  wire  less  business  and  that 
must  be  retain)  d  to  some  extent  to 
continue  the  e:  :isting  operations  of  the 
wireless  busim  isses  not  being  divested. 
Section  II.G  pe  -mits  special  divestiture 
arrangements  J  3r  such  assets  if  they  are 
not  capable  of  jeing  divided  between 
the  divested  ar  d  retained  wireless 
businesses,  or  f  the  divesting  defendant 
and  the  purchc  ser  agree  not  to  divide 
them.  For  thes  ;  assets,  the  divestiture 
requirement  is  satisfied  if  the  divesting 
defendant  grar  ts  to  the  purchaser,  at  the 
election  of  the  purchaser,  an  option  to 
obtain  a  non-exlusive,  transferable 
license  for  a  re  isonable  period  to  use 
the  assets  in  th  e  operation  of  the 
wireless  busin  ;ss  being  divested,  so  as 
to  enable  the  p  urchaser  to  continue  to 
operate  the  dh  ested  wireless  businesses 
without  impai  ment. 

The  definitidn  of  Wireless  System 
Assets  in  Sectian  II.G  contains  special 
provisions  reU  ting  to  intellectual 
property.  One  iddresses  intellectual 
property  right;  that  defendants  may 
have  under  thi  rd-party  licenses  that 
could  not  be  ti  ansferred  to  a  purchaser 
entirely  or  by  icense  without  the 
consent  of  the  third-party  licensor.  If 
any  such  asset  >  are  used  by  the  wireless 
businesses  bei  ig  divested,  defendants 
must  identif}    hem  in  a  schedule 
submitted  to  plaintiff  and  filed  with  the 
Court  as  expec  itiously  as  possible 

iling  of  the  Supplemental 
i  in  any  event,  prior  to 
any  divestitur  i  and  before  the  Court 
approves  the  j  roposed  Final  Judgment, 
ist  explain  the  necessar,' 
consents  and   low  a  consent  would  be 
obtained  for  ei  ch  asset.  This  proviso  is 
not  intended  t  :>  afford  defendants  any 
opportunity  ti  withhold  intellectual 
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property  rights  over  which  they  have 
any  control,  which  could  impair  the 
ability  of  a  purchaser  to  use  the  divested 
wireless  business  to  compete  effectively. 
It  relates  only  to  intellectual  property 
assets  that  defendants  have  no  power  to 
transfer  themselves,  and  defendants 
must  do  all  that  is  possible  to  transfer 
the  entire  business  of  the  divested 
wireless  businesses.  To  make  this  clear. 
Section  IV.G  obligates  defendants  to 
cooperate  with  any  piu'chaser  as  well  as 
a  trustee,  if  any,  to  seek  to  obtain  the 
necessary  third-party  consents,  if  any 
assets  require  such  consents  before  they 
may  be  transferred  to  a  purchaser. 

Another  proviso  relates  to  certain 
specific  trademarks,  trade  names  and 
service  marks.  Section  II.G,  defining  the 
Wireless  System  Assets  to  be  divested, 
generally  requires  the  divestiture  of 
trademarks,  trade  names  and  service 
marks,  with  the  25  specified  exceptions 
which  contain  names  under  which 
defendants'  retained  wireless 
businesses,  or  their  corporate  parents  or 
affiliates,  do  business.  Such  trademarks, 
trade  names  and  service  marks,  like 
other  assets,  are  either  to  be  divested  in 
their  entirety,  except  for  marks  and 
names  that  must  be  retained  to  continue 
the  existing  operations  of  defendants' 
remaining  wireless  properties  and  that 
are  not  capable  of  being  divided  (or  that 
the  divesting  defendant  and  purchaser 
agree  not  to  divide),  which  are  to  be 
made  available  to  the  purchaser  through 
a  non-exclusive,  transferable  license. 

Under  limited  circumstances, 
defendants  are  allowed  to  retain 
specified  portions  of  the  Wireless 
System  Assets  in  the  Overlapping 
Wireless  Markets.  First,  Section  II.G.l 
provides  that  if  defendants  elect  to 
divest  an  interest  in  a  PCS  business  in 
one  of  the  PCS/Cellular  Overlap  Areas, 
defendants  may  retain  up  to  10  MHZ  of 
broadband  PCS  spectrum  within  that 
PCS/Cellular  Overlap  Area  upon 
completion  of  the  divestiture  of  the 
Wireless  System  Assets.  In  this  instance, 
defendants  will  still  otherwise  be 
required  to  divest  the  entire  PCS 
business,  including  20  MHZ  of 
broadband  PCS  spectrum,  to  ensure  that 
the  market  structure  does  not  change  as 
a  result  of  the  merger  and  that  the 
divested  business  will  be  able  to 
compete  as  effectively  under  new 
ownership  as  under  its  current 
ownership. 

Second,  in  the  event  that  defendants 
elect  to  divest  an  interest  in  a  PCS 
business  in  one  of  the  PCS/Cellular 
Overlap  Areas.  Section  II.G. 2  of  the 
Final  Judgment  allows  defendants  to 
request  approval  from  plaintiff  to 
partition  the  PCS  license  along  BTA 
geographic  boundaries,  or  county 


boundaries  in  the  Case  of  Kenosha 
County,  Wisconsin,  and  retain  assets  in 
one  or  more  specified  non-overlapping 
BTAs  or  in  Kenosha  County.  Plaintiffs 
approval  of  the  request  shall  be  subject 
to  a  determination  by  plaintiff  in  its  sole 
discretion  that  the  assets  to  be  retained 
in  the  non-overlapping  BTAs  or 
Kenosha  County  are  not  needed  to 
assure  the  competitive  effectiveness  of 
the  divested  business  in  the  remainder 
of  the  MTA,  and  that  the  purchaser  of 
the  Wireless  System  Assets  in  the 
remainder  of  the  MTA  will  be  able  to 
operate  the  divested  PCS  business  as  a 
fully  competitive  entity.  Section  II.G.2 
requires  defendants  to  seek  this 
approval  at  least  90  calendar  days  prior 
to  the  consummation  of  the  transaction 
which  gives  rise  to  the  overlap. 

Finafiy,  Section  n.G.3  allows 
defendants,  with  approval  from 
plaintiff,  to  retain  both  the  PCS  business 
and  the  non-controlling  minority 
interest  in  an  overlapping  cellular 
business  in  a  PCS/Cellular  Overlap 
Area.  Plaintiffs  approval  of  the  request 
shall  be  subject  to  a  determination  by 
plaintiff  in  its  sole  discretion  that  the 
retention  of  a  non-controlling  minority 
interest  will  be  entirely  passive  and  will 
not  significantly  diminish  competition. 
GTE  has  a  number  of  non-controlling 
minority  interests  in  cellular  businesses, 
ranging  from  2%  to  40%.  in  the 
Overlapping  Wireless  Markets.  To  be 
permitted  to  retain  a  minority  cellular 
interest,  defendants  will  be  required  to 
demonstrate  that  the  interest  they  wish 
to  keep  is  entirely  passive,  such  that 
they  receive  no  competitively  sensitive 
information  about  the  competing 
cellular  business  and  have  no  input  into 
the  business  decisions  of  the  competing 
cellular  provider  that  could  have 
anticompetitive  consequences.  Plaintiff, 
in  its  sole  discretion,  will  determine 
that  the  retention  of  the  non-controlling 
minority  interest  will  not  significantly 
diminish  competition  before  approval 
will  be  granted  for  the  merged  firm  to 
retain  a  minority  interest.  Section  II.G. 3 
requires  defendants  to  seek  this 
approval  at  least  90  calendar  days  prior 
to  the  consummation  of  the  transaction 
which  gives  rise  to  the  overlap. 

Section  IV  contains  other  provisions 
to  facilitate  divestiture,  including 
notification  of  the  availability  of  the 
Wireless  System  Assets  for  purchase  in 
Section  IV. D.  access  to  information 
about  the  Wireless  System  Assets  in 
Section  IV^E.  and  preservation  of 
records  in  Section  IV. H.  In  addition,  to 
ensure  that  a  purchaser  will  be  able  to 
operate  the  divested  wireless  business 
without  impairment,  Section  IV. F 
prohibits  defendants  from  interfering 
with  a  purchaser's  negotiations  to  retain 
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any  employees  who  work  or  have 
worked  with  the  Wireless  System  Assets 
since  the  date  of  the  announcement  of 
the  merger  of  partnership,  or  whose 
principal  responsibility  relates  to  the 
Wireless  System  Assets. 

B.  Timing  of  Divestiture 

In  antitrust  cases  involving  mergers  in 
which  the  United  States  seeks  a 
divestiture  remedy,  it  requires 
completion  of  the  divestiture  within  the 
shortest  time  period  reasonable  under 
the  circumstances.  The  proposed  Final 
Judgment  in  this  case  requires,  in 
section  IV.  A,  the  divestiture  of  the 
Wireless  System  Assets  in  the 
Overlapping  Wireless  Markets  on  a 
strict  schedule,  but  provides  defendants 
with  some  flexibility  in  recognition  of 
the  special  timing  issues  involved  in  a 
divestiture  of  this  size  and  complexity. 

Under  Section  IV.A,  defendants  must 
divest  the  Wireless  System  Assets  of  one 
of  the  two  wireless  businesses  in  the 
Cellular/Cellular  Overlap  Areas  on  or 
before  consummation  of  the  transaction 
that  gives  rise  to  the  overlap.  The 
divestitures  of  the  Wireless  System 
Assets  for  each  PCS/Cellular  Overlap 
Area  shall  occur  prior  to  or  at  the  same 
time  as  consummation  of  the  transaction 
that  gives  rise  to  the  overlap,  or  June  30, 
2000,  whichever  is  later.  Plaintiff  may. 
in  its  sole  discretion,  extend  this  date  by 
up  to  two  thirty-day  periods.  If  one  or 
more  divestitures  have  not  been 
completed  as  of  the  date  of  the 
consummation  of  the  transaction  that 
gives  rise  to  the  overlap,  defendants  will 
submit  to  plaintiff  Divestiture  List 
identifying  the  specific  Wireless  System 
Assets  in  each  of  the  PCS/Cellular 
Overlap  Areas  that  will  be  divested. 

The  divestiture  timing  provisions  of 
the  proposed  Final  Judgment  will 
ensure  that  the  divestitures  are  carried 
out  in  a  timely  manner,  and  at  the  same 
time  will  permit  the  parties  an  adequate 
opportunity  to  accomplish  the 
divestitures  through  a  fair  and  orderly 
process.  Even  if  all  Wireless  System 
Assets  have  not  been  divested  upon 
consummation  of  the  transaction  that 
gives  rise  to  the  overlap,  there  will  be 
no  adverse  impact  on  competition  given 
the  short  duration  of  the  period  of 
common  ownership  and  the  detailed 
requirements  of  the  Hold  Separate  Order 
contained  in  Section  IX  of  the  Final 
Judgment. 

Section  IV.  B  of  the  proposed  Final 
Judgment  requires  that,  in  carrying  out 
the  divestitures,  defendants  comply 
with  all  of  the  applicable  rules  of  the 
FCC,  or  any  waiver  of  such  rules  or 
other  authorization  granted  by  the  FCC. 
These  rules  include  47  CFR  20.6 
(spectrum  aggregation)  and  47  CFR 


22.942  (cellular  cross-ownership)'' 
These  FCC  requires  may  add  to,  but 
cannot  subtract  from  or  impair,  the 
requirements  of  the  proposed  Final 
Judgment,  since  Section  IV. B  specifies 
that  authorization  by  the  FCC  to 
conduct  divestiture  of  a  wireless 
business  in  a  particular  manner  will  not 
modify  any  of  the  requirements  of  the 
degree.  The  provisions  of  the  proposed 
Final  Judgment  have  been  designed  to 
avoid  any  conflict  with  the  FCC's  rules. 

C.  Use  of  a  Trustee  Subsequent  to 
Consummation  of  the  Acquisition 

The  proposed  Final  Judgment 
provides  in  Section  IV.A  that 
defendants  must  divest  the  Wireless 
System  Assets  in  each  of  the 
Overlapping  Wireless  Markets  in 
accordance  with  the  schedule  contained 
therein,  either  to  purchasers  acceptable 
to  plaintiff  in  its  sole  discretion,  or  to  a 
trustee  designated  pursuant  to  Section  V 
of  the  Final  Judgment.  As  part  of  this 
divestiture,  defendants  must  relinquish 
any  direct  or  indirect  financial 
ownership  interests  and  any  direct  or 
indirect  role  in  management  or 
participation  in  control.  If  a  trustee  is 
appointed  pursuant  to  Section  V  of  the 
proposed  Final  Judgment,  the  trustee 
will  then  own  and  control  the  systems 
until  they  are  sold  to  a  final  purchasers, 
subject  to  safeguards  to  prevent 
defendants  from  influencing  their 
operation. 

Section  V  details  the  requirements  for 
the  establishment  of  the  trust,  the 
selection  and  compensation  of  the 
trustee,  the  responsibihties  of  the 
trustee  in  connection  with  divestiture 
and  operation  of  the  Wireless  System 
Assets,  and  the  termination  of  the  trust. 
If  defendants  have  not  divested  all  of 
their  Wireless  System  Assets  in  the 
Overlapping  Wireless  Markets  to 
approved  purchasers  in  accordance  with 
Section  IV.A,  Section  V.  A  requires;  (1) 
defendants  to  identify  the  Wireless 
System  Assets  in  each  Overlapping 
Wireless  Market  to  be  divested:  (2)  the 
Court  to  appoint  a  trustee,  which  shall 
be  selected  by  the  United  States;  (3) 
defendants  to  submit  a  form  of  Trust 
Agreement  consistent  with  the  terms  of 


"The  FCC's  spectrum  aggregation  ruins,  in  47 
CFR  20.6.  do  not  permit  a  licensee  to  iiuve  an 
attributable  interest  in  more  than  4.'j  MHZ  of 
spectrum  licensed  for  cellular.  FCS  or  SMR  with 
significant  overlap  in  any  geographic  area.  The  F(X: 
will  attribute  an  interest  if  it  is  cimtrolling,  or  if  in 
most  cases  it  is  20%  or  more  of  the  equity, 
outstanding  slock  or  voting  stock  of  the  licensee. 
The  FCC's  cellular  cross-ownership  rules,  in  47  CFR 
22.942.  also  prohibit  a  licen.see  or  any  person 
controlling  a  licensee  from  having  a  direct  or 
indirect  ownership  interest  of  more  than  .'i%  in  both 
cellular  systems  in  an  overlapping  cellular 
geographic  service  area,  unless  such  interests  pose 
"no  substantial  threat  to  competition." 


the  Final  Judgment,  and  which  form 
agreement  must  have  received  approval 
by  the  United  States:  and  (4)  defendants, 
after  receiving  FCC  approval  for  the 
license  transfers,  to  divest  irrevocably 
the  pnsold  Wireless  System  Assets  to 
the  trustee. 

The  trustee  will  then  have  the 
obligation  and  the  sole  responsibility  for 
the  divestiture  of  any  transferred 
Wireless  System  Assets.  Under  Section 
V.B,  the  trustee  has  the  authority  to 
accomplish  divestitures  at  the  earliest 
possible  time  and  "at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee."  In  addition, 
notwithstanding  any  provision  to  the 
contrary,  plaintiff  may,  in  its  sole 
discretion,  require  defendants  to 
include  additional  assets  that 
substantially  relate  to  the  wireless 
mobile  telephone  business  in  the 
Wireless  System  Assets  to  be  divested  if 
it  would  facilitate  a  prompt  divestiture 
to  an  acceptable  purchaser.  This 
provision  allows  plaintiff,  in  its 
discretion,  to  require  defendants  to 
divest  additional  Wireless  System 
Assets  that  substantially  relate  to  the 
wireless  mobile  telephone  business  to 
ensure  that  the  trustee  can  promptly 
locate  and  divest  to  a  purchaser 
acceptable  to  plaintiff.  Defendants  are 
not  entitled  to  object  to  divestiture 
based  on  the  adequacy  of  the  price  the 
trustee  obtains  or  any  other  grounds, 
unless  the  trustee's  conduct  amounts  to 
malfeasance.  The  terms  of  the  trustee's 
compensation,  under  Section  V.C,  will 
provide  incentives  based  un  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished.  As 
provided  by  Section  V.B  and  V.C, 
defendants  will  pay  the  compensation 
and  expenses  of  the  trustee,  and  of  any 
investment  bankers,  attorneys  or  other 
agents  that  the  trustee  finds  reasonably 
necessary  to  assist  in  the  divestiture  and 
the  management  of  the  Wireless  System 
Assets. 

The  trusteeship  mechanism  has  been 
used  by  the  FCC,  in  a  variety  of 
contexts,  to  provide  a  short  period  of 
time  in  which  to  complete  a  sale  of  a 
spectrum  licensee  that  must  be  divested, 
while  permitting  the  broader  merger  or 
acquisition  that  necessitates  the 
divestiture  to  go  forward.  In  this 
context,  the  critical  feature  of  the 
trusteeship  arrangement  is  that  the 
trustee  will  not  only  have  responsibility 
for  sale  of  the  Wireless  System  Assets, 
but  will  also  be  the  authorized  holder  of 
the  wireless  license,  with  full 
responsibility  for  the  operations, 
marketing  and  sales  of  the  wireless 
business  to  be  divested,  and  will  not  be 
subject  to  any  control  or  direction  by 
defendants.  Defendants  will  no  longer 
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have  any  role  v  i  the  ownership, 
operation  or  m<  nagement  of  the 
Wireless  Systei  i  Assets  to  be  divested 
following  consi  immation  of  their 
merger,  as  provided  by  Section  V.H, 
other  than  the  i  ight  to  receive  the 
proceeds  of  the  sale,  and  certain 
obligations  to  p  rovide  cooperation  to  the 
tiiistee  in  order  to  complete  the 
divestiture,  as  iadicated  in  Section  V.D. 
Under  V.E.,  the  trustee  also  has  monthly 
reporting  obligi  itions  concerning  the 
efforts  made  to  divest  the  Wireless 
System  Assets.  Defendants  are 
precluded  unddr  Section  V.H  from 
communicatinj  with  the  trustee,  or 
seeking  to  influ  ence  the  trustee, 
concerning  the  divestiture  or  the 
operation  and  i^anagement  of  the 
wireless  businasses  transferred,  apart 
from  the  limite  1  communications 
necessary  to  ca  ry  out  the  Final 
Judgment  and  1  a  provide  the  trustee 
with  the  necess  ary  resources  and 

I  :omplete  the 
divestitures.  D<  fendants  and  the  trustee 
are  subject  to  a  i  absolute  prohibition  on 

non-public  or 
competitively  s  ensitive  marketing,  sales 
or  pricing  infoi  nation  relating  to  either 
of  the  wireless  jusinesses  in  the 
Overlapping  Wireless  Markets.  These 
safeguards  will  protect  against  any 
competitive  ha  m  that  could  arise  from 
coordinated  be  lavior  or  information 
sharing  betwee  a  the  two  wireless 
businesses  dur  ng  the  limited  period 
while  sale  of  ti  e  Wireless  System  Assets 
is  not  yet  comj  lete,  and  ensure  that  the 
trusteeship  am  ingement  is  consistent 
with  the  FCC's  rules. 


Wire  less 


thf 


net 


Section  V.F. 
divest  the 
purchaser  or 
the  plaintiff  no 
the  assets  are 
However,  sinci 
required  for 
licenses  to  a 
provides  that  i 
of  a  wireless  1 
the  FCC  withii 
the  FCC  has 
the  end  of  that 
divestiture  of 
System  Assets 
that  cannot  yel 
extended  until 
approval  is 
to  be  applied 
wireless  licende 
approval  of  th( 
not  entitle  def 
divestiture  of 
Assets  for  w 
approval  has 


requires  the  trustee  to 
System  Assets  to  a 
p  irchasers  acceptable  to 

later  than  180  days  after 
transferred  to  the  trustee, 
the  FCC's  approval  is 
transfer  of  the  wireless 
pi  rchaser.  Section  V.F 

applications  for  transfer 
i  :ense  have  been  filed  by 
the  180-day  period,  but 
granted  approval  before 
time,  the  period  for 
specific  Wireless 
covered  by  the  license 
be  transferred  shall  be 
five  days  after  the  FCC's 
.  "This  extension  is 
to  the  individual 
affected  by  the  delay  in 
license  transfer  and  does 
ndants  to  delay  the 
<  ny  other  Wireless  System 
license  transfer 
granted. 


rec  eived. 
cnly 


hi  :h 
been  i 


D.  Criteria  for  the  United  States' 
Approval  of  Purchasers 

Under  the  proposed  Final  Judgment, 
the  United  States  plays  an  important 
role  in  the  approval  of  piuchasers  for 
each  of  the  divested  wireless  businesses 
by  ensuring  that  the  purchasers  chosen 
by  defendants  or  the  trustee  are 
adequate  from  a  competitive  viewpoint. 
Section  rV.A  specifies  that  the  United 
States'  approval  or  rejection  of  a 
purchaser  is  at  its  sole  discretion,  but 
also  enumerates  certain  criteria  that  the 
United  States  will  apply  in  making  the 
approval  decision. 

In  the  case  of  any  divestiture  by 
defendants  or  the  trustee,  it  is  important 
to  ensure  that  the  ongoing  wireless 
businesses  go  to  purchasers  with  the 
capability  and  intent  to  operate  them  as 
effective  competitors  in  the  lines  of 
business  they  already  serve,  and  that 
there  are  no  conditions  restricting 
competition  in  the  terms  of  the  sale. 
Specifically,  Section  IV.C  of  the 
proposed  Final  Judgment  requires  that 
the  divestitures  of  Wireless  System 
Assets  be  made  to  a  purchaser  or 
purchasers  for  whom  it  is  demonstrated 
to  plaintiffs  sole  satisfaction  that:  (1) 
The  purchaser(s)  has  the  capability  and 
intent  to  compete  effectively  in  the 
provision  of  wireless  mobile  telephone 
service  using  the  Wireless  System 
Assets;  (2)  the  purchaser(s)  has  the 
managerial,  operational  and  financial 
capability  to  compete  effectively  in  the 
provision  of  wireless  mobile  telephone 
service  using  the  Wireless  System 
Assets;  and  (3)  none  of  the  terms  of  any 
agreement  between  the  purchaser(s)  and 
either  of  defendants  shall  give 
defendants  the  ability  unreasonably  (i) 
to  raise  the  purchaser(s)'s  costs,  (ii)  to 
lower  the  purchaser(s)'s  efficiency,  (iii) 
to  limit  any  line  of  business  which  a 
purchaser(s)  may  choose  to  piusue 
using  the  Wireless  System  Assets,  or 
otherwise  to  interfere  with  the  ability  of 
the  purchaser(s)  to  compete  effectively. 
All  of  these  criteria  must  be  satisfied 
whether  the  divestiture  is  accomplished 
by  defendants  or  the  trustee. 

E.  Other  Provisions  of  the  Decree 

Section  III  specifies  the  persons  to 
whom  the  Final  Judgment  is  applicable, 
and  provides  for  the  Final  Judgment  to 
be  applicable  to  certain  interim  Parties 
to  whom  defendants  might  transfer  the 
Wireless  System  Assets,  other  than 
purchasers  approved  by  the  United 
States. 

Section  VI  obliges  defendants,  or  the 
trustee  if  applicable,  to  notify  the 
United  States  of  any  planned  divestitiu-e 
of  Wireless  System  Assets  within  two 
business  days  of  executing  a  binding 


agreement  with  a  purchaser.  This 
section  enables  the  United  States  to 
obtain  information  to  evaluate  the 
chosen  purchaser  as  well  as  other 
prospective  purchasers  who  expressed 
interest  and  establishes  a  procedure  for 
the  United  States  to  notify  defendants 
and  the  trustee  whether  it  objects  to  a 
divestiture.  The  United  States' 
notification  of  its  lack  of  objection  is 
necessary  for  a  divestiture  to  proceed. 
This  section  also  provides  for  an 
objection  by  defendants  to  a  sale  by  the 
trustee  under  the  limited  situation  of 
alleged  malfeasance,  but  in  that  case  it 
is  possible  for  the  Court  to  approve  a 
sale  over  defendants'  objection. 

Section  VII  establishes  affidavit 
requirements  for  defendants  to  report  to 
the  United  States  on  their  compliance 
with  the  proposed  Final  Judgment,  their 
activities  in  seeking  to  divest  the 
Wireless  System  Assets  prior  to 
consummating  the  transaction  that  gives 
rise  to  the  overlap,  and  their  actions  to 
preserve  the  Wireless  System  Assets  to 
be  divested. 

Section  VIII  prohibits  defendants  from 
financing  all  or  any  part  of  a  purchase 
made  by  an  acquirer  of  the  Wireless 
System  Assets,  whether  the  divestiture 
is  carried  out  by  defendants  or  by  the 
trustee. 

Section  IX,  the  Hold  Separate  Order, 
contains  important  requirements 
concerning  the  operation  of  the  wireless 
businesses  before  divestiture  is 
complete,  and  the  preservation  of  the 
Wireless  System  Assets  as  a  viable, 
ongoing  business.  The  obligations  of 
Section  IX.A  fall  on  each  defendant  and 
both  wireless  businesses  in  any 
Overlapping  Wireless  Market  to  ensure 
that  such  wireless  businesses  continue 
to  be  operated  as  separate,  independent, 
ongoing,  economically  viable  and  active 
competitors  to  the  other  wireless  mobile  ' 
telecommunications  providers  in  the 
same  area.  Section  IX.A  requires 
separation  of  the  operations  of  the  two 
wireless  businesses  and  their  books, 
records  and  competitively  sensitive 
information.  The  requirements  of 
Section  IX.A  serve  to  ensure  that 
defendants  maintain  their  two  wireless 
businesses  in  the  Overlapping  Wireless 
Markets  as  fully  separate  competitors 
prior  to  consummating  their  merger, 
notwithstanding  their  expectations  that 
the  merger  will  take  place.  The 
requirements  also  reinforce  the 
provisions  of  Section  V.H  concerning 
the  separation  of  defendants  and  the 
trustee  after  the  merger  is  consummated 
but  white  Wireless  System  Assets  are 
still  awaiting  sale. 

Section  IX.B  requires  the  defendant 
whose  assets  will  be  divested  (or  both, 
if  it  has  not  yet  been  decided  which 
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system  will  be  divested  in  a  particular 
market)  to  take  certain  specified  steps  to 
preserve  the  assets  in  accordance  with 
past  practices.  These  steps  include 
maintaining  and  increasing  sales, 
maintaining  the  assets  in  operable 
condition,  providing  sufficient  credit 
and  working  capital,  not  selling  the 
assets  (except  with  approval  of 
plaintiff),  not  terminating,  transferring 
or  reassigning  employees  who  work 
with  the  assets  (with  certain  limited 
exceptions),  and  not  taking  any  actions 
to  impede  or  jeopardize  the  sale  of  the 
assets.  Section  IX. D  obliges  each 
defendant,  during  the  period  while  they 
still  control  Wireless  System  Assets,  to 
appoint  persons  not  affiliated  with  the 
other  defendant  to  oversee  the  Wireless 
System  Assets  to  be  divested  and  to  be 
responsible  for  compliance  with  the 
Final  Judgment. 

In  order  to  ensure  compliance  with 
the  Final  Judgment,  Section  X  gives  the 
United  States  various  rights,  including 
the  ability  to  inspect  defendants' 
records,  to  conduct  interviews  and  take 
sworn  testimony  of  defendants'  officers, 
directors,  employees  and  agents,  and  to 
require  defendants  to  submit  written 
reports.  These  rights  are  subject  to 
legally  recognized  privileges,  and  any 
information  the  United  States  obtains 
using  these  powers  is  protected  by 
specified  confidentiality  obligations, 
which  permit  sharing  of  information 
with  the  FCC  under  a  customary 
protective  order  issued  by  that  agency  or 
a  waiver  of  confidentiality.  Under 
Section  III.B,  purchasers  of  the  Wireless 
System  Assets  must  also  agree  to  give 
the  United  States  similar  access  to 
information. 

The  Court  retains  jurisdiction  under 
Section  XI,  and  Section  XII  provides 
that  the  proposed  Final  Judgment  will  . 
expire  on  the  tenth  anniversary  of  the 
date  of  its  entry,  unless  extended  by  the 
Court.  Although  the  required 
divestitures  will  be  accomplished  in  a 
considerably  shorter  time,  defendants 
are  also  precluded  from  reacquiring  the 
divested  properties  within  the  term  of 
the  decree. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  that  the  person 
has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 


Clayton  Act,  15  U.S.C.  16(a),  the 
proposal  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

Plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  United  States, 
which  remains  free  to  withdraw  its 
consent  to  the  proposed  Final  Judgment 
at  any  time  prior  to  entry.  The 
comments  and  the  responses  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Donald  J.  Russell,  Chief, 
Telecommunications  Task  Force, 
Antitrust  Division,  United  States 
Department  of  Justice,  1401  H  Street, 
N.W.,  Suite  8000,  Washington,  D.C. 
20530. 

The  proposed  Final  Judgment 
provides,  in  Section  XI,  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  to 
carr}-  out  or  construe  the  Final 
Judgment,  to  modify  any  of  its 
provisions,  to  enforce  compliance,  and 
to  punish  any  violations  of  its 
provisions. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  seeking  an  injunction  to 
block  consummation  of  the  Bell 
Atlantic/GTE  Merger  and  Bell  Atlantic/ 
Vodafone  Partnership  and  a  full  trial  on 
the  merits.  The  United  States  is 
satisfied,  however,  that  the  divestiture 
of  Wireless  System  Assets  and  other 
relief  contained  in  the  proposed  Final 


Judgment  will  preserve  competition  in 
the  provision  of  wireless  mobile 
telephone  services  in  the  Overlapping 
Wireless  Markets.  This  proposed  Final 
Judgment  will  also  avoid  the  substantial 
costs  and  uncertainty  of  a  full  trial  on 
the  merits  of  the  violations  alleged  in 
the  complaint.  Therefore,  the  United 
States  believes  that  there  is  no  reason 
under  the  antitrust  laws  to  proceed  with 
further  litigation  if  the  divestitures  of 
the  Wireless  System  Assets  are  carried 
out  in  the  manner  required  by  the 
proposed  Final  Judgment. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modirication,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
consideration  bearing  upon  the  adequacy  t)f 
such  judgment; 

(2)  the  impa(-t  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  i:omplaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  held,  this  statute 
permits  a  court  t«  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient,  and  whether 
the  decree  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft. 
56  F.3d  1448,  1461-62  (DC.  Cir.  1995). 

In  conducting  this  inquiry,  "[tjhe 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process."  '•  Rather, 


'•119Con({.  Rbc.  24.S98  (1973).  Soe  United  States 
V.  GilJRlteCo.,  406  K.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  Ix^ 
made  properly  on  the  basis  of  the  (ximpelitive 
Impact  .Statement  and  Response  to  C^jmmenls  filed 
pursuant  to  the  AHPA.  Although  the  APPA 
authorizes  llie  use  of  additional  procedures.  15 
U.S.C.  16(0,  those  procedures  are  discretionary'.  A 

Conlinued 
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(quoting  Gillette  Co..  406  F.  Supp.  at 
716),  United  States  v.  Alcan  Aluminum 
Ltd..  605  F.  Supp.  619.  622  (W.D.  Ky. 
1985). 

Moreover,  the  court's  role  imder  the 
Tunney  Act  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
complaint,  and  does  not  authorize  the 
coiirt  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Since  "[t]he  court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
the  court  "is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  pursue.  Id. 

VIII.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 
Consequently,  the  United  States  has  not 
attached  any  such  materials  to  the 
proposed  Final  Judgment. 

Dated:  December  22, 1999. 
Respectfully  submitted, 

Joel  I.  Klein. 

Assistant  Attorney  General. 

A.  Douglas  Melamed, 

Principal  Deputy  Assistant  Attorney  General. 

Constance  K.  Robinson, 

Director  of  Operations  and  Merger 

Enforcement. 

Donald  J.  Russell, 

Chief.  Telecommunications  Task  Force. 

Laury  E.  Bobbish, 

Assistant  Chief.  Telecommunications  Task 

Force. 

Hillary  B.  Burchuk, 

D.C.  Barn 3667 55. 

Lawrence  M.  Frankel, 

D.C.Barn44t532. 

Susan  Wittenberg, 

D.C.Bar#453692. 

Trial  Attorneys.  U.S.  Department  of  Justice. 
Antitrust  Division.  Telecommunications  Task 
Force.  1401  H Street.  N.W..  Suite 8000. 
Washington.  DC  20530. 1202)514-5621. 

Certificate  of  Service 

I  hereby  certify  that  copies  of  the 
foregoing  Plaintiff  United  States' 
Competitive  Impact  Statement,  were 
served  via  U.S.  Mail,  first  class  postage 
prepaid,  on  this  22nd  day  of  December, 


1999  upon  each  of  the  parties  listed 

below: 

John  Thome, 

Bell  Atlantic  Corporation,  1320  North  Court 

House  Road,  Eighth  Floor,  Arlington,  VA 

22201 ,  Counsel  for  Bell  Atlantic  Corporation. 

Steven  G.  Bardbury,  Kirkland  &  Ellis,  655 

Fifteenth  Street,  N.W.,  Washington,  DC 

20005,  Counsel  for  GTE  Corporation. 

Megan  Pierson, 

AirTouch  Communications.  Inc.,  One 

California  Street.  San  Francisco,  CA  94111, 

Counsel  for  Vodafone  AirTouch  Pic. 

Lawrence  M.  Frankel, 

Counsel  for  Plaintiff. 

[FR  Doc.  00-197  Filed  1-4-00;  8:45  am] 


BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  1971-99] 

Announcement  of  District  Advisory 
Council  on  immigration  Matters  Eighth 
Meeting 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service),  has 
established  a  District  Advisory  Coimcil 
on  Immigration  Matters  (DACOIM)  to 
provide  the  New  York  District  Director 
of  the  Service  with  recommendations  on 
ways  to  improve  the  response  and 
reaction  to  customers  in  the  local 
jurisdiction,  and  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 
enhance  a  broader  imderstanding  of 
immigration  policies  and  practices.  The 
purpose  of  this  notice  is  to  announce 
the  forthcoming  meeting. 
DATES  AND  TIMES:  The  eighth  meeting  of 
the  DACOIM  is  scheduled  for  January 
27,  2000,  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jacob  Javitts  Federal  Building,  26 
Federal  Plaza,  Room  537.  New  York, 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  A.  Rodriguez,  Designated 
Federal  Officer,  Immigration  and 
Naturalization  Service,  26  Federal  Plaza. 
Room  14-100,  New  York,  New  York, 
10278.  telephone:  (212)  264-0736. 
SUPPLEMENTARY  INFORMATION:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  during  the  months  of  January. 
May,  and  September  2000. 

Summary  of  Agenda 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review 
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subcominittee  reports  and  facilitate 
public  participation.  The  DACOIM  will 
be  chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management,  New 
York  District,  Immigration  and 
Naturalization  Service. 

Public  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Members  of 
the  public  may  submit  written 
statements  for  consideration  by  the 
DACOIM  at  any  time  before  or  after  the 
meeting.  Written  statements  should  be 
sent  to  Christian  A.  Rodriguez, 
Designated  Federal  Officer,  Immigration 
and  Natiu'alization  Service,  26  Federal 
Plaza,  Room  14-100,  New  York,  New 
York,  10278,  telephone:  (202)  264-0736. 
Only  written  statements  received  by  5 
p.m.  on  January  24,  2000,  will  be 
considered  for  presentation  at  the 
meeting.  Minutes  of  the  meeting  will  be 
available  upon  request. 


Dated:  December  29, 1999. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[PR  Doc.  00-139  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4410-1&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Ofiice  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  piu-suant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  20th  day 
of  December,  1999. 
Grant  0.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


Appendix— Petitions  Instituted  on  12/20/1999 

TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

37.179  

Bunnies  By  The  Bay  (Co.)  

Russell  Manufacturing  (Co.) 

Trend  Manufacturing  (Wkrs) 

Wolverine  Tube,  Inc  (Co.)  .*.. 

Lido  Fashions  (UNITE)  

Yates  Industries  (lUE) 

Anacortes,  WA 

Lebanon,  VA 

Parsons,  KS 

Roxboro.  NC  

Paterson,  NJ 

Bordentown,  NJ  

Kilgore.  TX  

Parsippany,  NJ  

El  Paso,  TX  

Bameveld,  NJ  

Beliot,  Wl  

St.  Louis,  MO 

12/06/1999 
12/03/1999 
11/30/1999 
12/01/1999 

37.180  

Women's  Lingerie. 
Vinyl  Wristbands. 

37.181 

37.182  

37,183  

11/19/1999       1  artioc'  PjTatc 

37,184  

12/03/1999 
12/02/1999 
12/08/1999 
12/08/1999 
12/02/1999 
12/08/1999 

12/07/1999 

Copper  Foil. 

Exploration  and  Production. 

37,185  

Perforniance  Oilfield  (Co.) 

Avdel  Cheny  Textron  (UE) 

Sun  Apparel  of  Texas  (UNITE)  .... 

Fruit  of  the  Loom  (Wkrs)  

B.F.  Goodrich  (USWA)  

Tempset,  Inc  (Co )  .    . 

37,186  

37,187  

.larkpt^  and  .Ipah^ 

37,188  

Industrial  Sewing  Machines. 
Cylinder   Liners,    Heads,    Crank- 
shafts. 
Thermal  A&semblias 

37,189  

37,190  

(FR  Doc.  00-142  Filed  1-4-00;  8:45  am] 
BILUNG  COOE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identiHed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purposes  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18.  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
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Labor,  200  Con!  titution  Avenue,  NW. 
Washington,  D( :  20210. 


TA-W 


37,159 
37,160 
37,161 

37.162 
37,163 
37,164 
37,165 
37,166 
37,167 
37,168 
37,169 
37,170 

37,171 
37,172 

37,173 
37,174 
37,175 
37,176 

37,177 
37,178 


[FR  Doc.  00-141 
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Signed  at  Washington,  DC  this  13th  day  of 
December,  1999. 
Grant  D.  Beale, 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

Appendix— Petitions  Instituted  on  12/13/1999 


Subject  firm  (petitioners) 


Casual  Coat  (UNITE)  

Dexter  Shoe  Co  (Comp)  

Bailey  Creation  (Wrks)  

Allen  Telecom,  Inc.  (Comp)  

White  Swan  Meta  (Union)  

Fogel  Neckwear  Corp  (Comp)  .... 
Inlet  Drilling  Alaska  Inc  (Wrks)  .... 
Ashmore  Sportwear,  Inc  (Wrks)  .. 
GL  and  V/Dorr  Oliver,  Inc  (Wrks) 
North  Star  Steel  Kentucky  (Wrks) 
Shepard  Airtronics,  Inc  (Wrks)  .... 
International  Service  (Wrks) 

Sim's  Manufacturing  (IBT)  

Rossmor  Industries,  Inc  (UNITE) 

Dyersburg  Corp  (Comp) 

Kellwood  Co./Sportswear  (Wrks) 
Tuckaseigee  Mills,  Inc  (Comp)  ... 
Intersil  Corp  (IBEW)  

Acker  and  Jablow,  Inc  (Comp)  ... 
VF  Workwear  (Comp)  


Location 


Paterson,  NJ  

Dexter,  ME  

York,  AL  

Solon,  OH 

Dawson  Spring,  KY 

New  Yort(,  NY  

Kenai,  AK  

Collinsville,  VA  

Hazelton,  PA  

Calvert  City,  KY 

Passaic,  NJ  

Elizabeth,  NJ  

Paynet,  OH 

Twinsburg,  OH  

Elizabethtown,  NC  . 

Monticello,  MS 

Bryson  City,  NC  .... 
Findlay,  OH  

New  York,  NY  

Erwin,  TN  


-ileri  1-4-00;  8:45  am] 


Date  of 
petition 


11/11/1999 
12/03/1999 
11/30/1999 

12/03/1999 
12/02/1999 
11/23/1999 
12/01/1999 
11/17/1999 
11/23/1999 
12/03/1999 
11/15/1999 
12/08/1999 

12/07/1999 
11/19/1999 

12/02/1999 
10/29/1999 
12/01/1999 
12/01/1999 

11/18/1999 
11/30/1999 


Product(s) 


Ladies'  Coats. 

Leather  Shoes  and  Boots. 

Children's  &  Ladies  T-Shirts, 
Jackets. 

Radio  Frequency  Products. 

Health  Care  Apparel. 

Men's  and  Boys'  Neckwear. 

Drilling  Sen/ices. 

T-Shirts. 

Sedimentation  Equipment. 

Structural  Steel. 

Rubber  Products  for  Medical  Use. 

Sample  Books  of  Wallpaper  & 
Fabrics. 

Tractor  Cabs. 

Knitted  Caps,  Headbands  & 
Scarves. 

Knit  Fabric. 

Men's  Wori<  Pants. 

Comforters,  Bedspreads,  etc. 

Integrated  Circuits,  Silicon  Wa- 
fers 

Printed  Fabncs. 

Men's  &  Ladies'  Work  Apparel. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplojnnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 


The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  U, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18,  2000. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Ofiice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assisteince,  Emplojmient  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  6th  day  of 
December,  1999. 

Grant  0.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


524 


TA-W 


37,131 
37.132 
37,133 
37,134 
37,135 
37,136 
37,137 

37,138 
37,139 
37,140 
37,141 
37,142 
37,143 
37,444 
37,145 
37,146 
37,147 
37,148 
37,149 
37.150 

37,151 
37  152 
37,153 

37,154 
37,155 
37,156 
37,157 
37.158 


IFR  Doc.  00-144 
BILUNG  CODE  451(VbO-M 


DEPARTMENT 


Employment  and  Training 
Administratior 


[TA-W-37,149] 

Moltrup  Steel 
Beaver  Falls, 
Termination  o 


V' 


Pursuant  to 
Act  of  1974,  ar 
initiated  on 
response  to  a 
filed  oir  behalf 
Steel 
Beaver  Falls,  Pl\ 

The  three 
from  the  su 
prior  to  the 
(November  15 
of  the  Trade 
no  certificatioi 
worker  whose 
more  than  a  y 


ibjei  :t 
dale 


A:t 


ear 


petition 
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no  purpose 
been  terminated 
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APPENDIX— PETITIONS  INSTITUTED  ON  12/06/1999 


Subject  firm  (petitioners) 


Chevron  Chemical  (Wkrs)  

Eileen  Fisher  (Wkrs)  

Fuchs  Systems  (Co.)  

Advanced  Manufacturing  (Wkrs)  . 

HI  Fashion  (UNITE)  

Upton  (Co.)  

Hale  Products  (USWA) 

Headwear  U.S.A.  (Wkrs)  

Friendly  Ice  Cream  (Wkrs)  

Winatic  Corporation  (Wkrs)  

Summit  Sportswear  (Wkrs)  

Mitchell  Energy  (Co.)  

William  Carter  Co.  (The)  (Wkrs)  .. 

Allied  Signal  (Co.) 

HCC.  Inc  (Wkrs)  

National  Standard  (Wkrs)  

Killark— Hubbell  (Wkrs)  

Mt.  Steriing— ILSCO  (Co.)  

Moltrup  Steel  Products  (USWA)  .. 
SCR  Vision  (Wkrs) 

GHagale  Industries  (Co.) 

Goss  Graphics  Systems  (USWA) 
Kelley's  Controls 

Phillips  Joanna  (Wkrs) 

Greenfield  Industrial  (Wkrs) 

Ray  Ban  Sun  Optics  (Wkrs)  

Chinet  Company  (The)  (Co.)  

Paramount  Knit  (Co.) 


Location 


Orange,  TX  

Irvington,  NY  

Salisbury,  NC 

Wlllits,  CA  

Garfield,  NJ 

Suffolk,  VA 

Conshohocken,  PA 

Pattonsburg,  MO  ... 

Troy,  OH  

Vestal,  NY 

Minor  Hill,  TN 

The  Woodlands,  TX 

Harlingen,  TX 

Mishawaka,  IN  

Eariville,  IL  

Corbin,  KY  

St.  Louis,  MO 

Mt.  Steriing,  KY  

Beaver  Falls,  PA  .... 
Medtord,  OR  

Marshfield,  MO  

Wyomissing,  PA  .... 
Odessa,  TX 

Ladd,  IL 

Solon,  OH  

San  Antonio,  TX  .... 

Waterville,  ME  

Bourbon,  MO  


Date  of 
petition 


11/18/1999 
11/03/1999 
11/22/1999 
11/09/1999 
11/17/1999 
11/23/1999 
11/18/1999 

11/18/1999 
11/16/1999 
11/15/1999 
11/18/1999 
11/12/1999 
11/19/1999 
11/17/1999 
11/23/1999 
11/24/1999 
11/24/1999 
11/24/1999 
11/15/1999 
11/22/1999 

11/23/1999 
11/23/1999 
11/09/1999 

11/23/1999 
11/19/1999 
11/20/1999 
11/30/1999 
11/30/1999 


Product(s) 


Plastic  and  Polyethlene  Resen. 

Ladies'  Apparel. 

Electric  Arc  Furnaces. 

Precision  Component  Parts. 

Ladies'  Jackets. 

Instant  Tea. 

Pumps  for  Vehicles  and  Fire 
Trucks. 

Caps. 

Ice  Cream. 

Transformers. 

T-Shirts. 

Crude  Oil,  Natural  Gas. 

Children's  Apparel. 

Missile  Targets. 

Loaders — Agricultural. 

Steel  Wire  Rods. 

Presses. 

Electrical  Connectors. 

Steel  Carbon  and  Alloy. 

Optical  Sorting/Grading  Equip- 
ment. 

Casual  Slacks  and  Shorts. 

Printing  Presses. 

Assemble  Electrical  Control  Sys- 
tems. 

Plastic  Film. 

Subland  Drills. 

Sunglasses. 

Laminated  Molded  Fiber  Trays. 

Knit  Headwear,  -  Scarves, 
Dogsweaters. 


Filed  1-4-00;  8:45  ami 


OF  LABOR 


'roducts  Company,  Inc., 
PA;  Notice  of 
Investigation 


I  lection  221  of  the  Trade 
investigation  was 
Detember  6,  1999  in 

orker  petition  which  was 
of  workers  at  Moltrup 
Products  Company,  Incorporated, 


petitioners  were  separated 
firm  more  than  a  year 
of  the  petition 
1999).  Section  223(b)(1) 
of  1974  specifies  that 
may  apply  to  any 
ast  separation  occurred 
before  the  date  of  the 
Consequently,  further 

this  case  would  serve 
the  investigation  has 


Signed  at  Washington.  D.C.  this  17th  day 
of  December  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-146  Filed  1-4-00:  8:45  ami 
BtLUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,730] 

Ray-Ban  Sun  Optics,  Luxottica, 
Formerly  Known  as  Eyewear  Division 
of  Bausch  &  Lomb,  Rochester,  New 
York;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  2,  1999,  applicable  to 
workers  of  Ray-Ban  Sun  Optics, 
Rochester,  New  York.  The  notice  was 
published  in  the  Federal  Register  on 
December  2. 1999  (64  FR  67594).  The 
certification  was  amended  on  December 


6,  1999  to  show  that  the  company  was 
formerly  known  as  Eyewear  Division  of 
Bausch  &  Lomb.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  sunglasses.  As  indicated  in  the 
December  6,  1999  amended 
certification,  the  subject  firm,  originally 
named  the  Eyewear  Division  of  Bausch 
&  Lomb,  was  sold  in  June,  1999  to 
Luxottica  and  was  renamed  Ray-Ban 
Sun  Optics.  The  State  agency  reports 
that  some  workers  wages  at  the  subject 
firm  have  been  reported  to  the 
Unemployment  Insurance  (UI)  tax 
account  of  Luxottica. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  affected  by  increased 
imports.  Therefore,  the  certification  is 
again  amended  to  include  the  workers  at 
the  Rochester,  New  York  plant  whose 
wages  were  reported  to  the  Luxottica  tax 
account. 

The  amended  notice  applicable  to 
TA-W-36,730  is  hereby  issued  as 
follows: 

All  workers  of  Ray-Ban  Sun  Optics', 
Luxottica,  formerly  known  as  Eyewear 
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Division  of  Bausch  &  Lomb,  Rochester,  New 
York  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  11.  1998  through  November  2,  2001 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  23rd  day 
of  December,  1999. 

Grant  0.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-143  Filed  1-4-00;  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-36,982] 

Robotex,  Incorporated,  Lumt>erton, 
NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  25,  1999,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Robotex, 
Incorporated,  Lumberton,  NC. 

The  petitioner  has  requested  that  the 
petition  be  withdrav^m.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  17th  day 
of  December  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-145  Filed  1-4-00;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3407] 

General  Electric  Company  Industrial 
Systems,  Tell  City,  IN;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  7, 1999  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  General  Electric  Company, 
Industrial  Systems,  Tell  City,  IN. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 


effect  (NAFTA-3377).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  22nd  day 
of  December,  1999. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-147  Filed  1-4-00;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-03340;  NAFTA-03340A] 

Lambda  Electronics,  Inc.,  McAllen,  TX; 
Melville,  NY;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (1^  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  13, 
1999,  applicable  to  workers  of  Lambda 
Electronics,  Inc.,  McAllen,  TX.  The 
notice  was  published  in  the  Federal 
Register  on  September  29, 1999  (64  FR 
52543). 

At  the  request  of  a  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  metal  housings  for  power  supplies  for 
electronic  products.  New  information 
shows  that  worker  separations  occurred 
at  the  Melville,  NY  location  of  Lambda 
Electronics,  Inc.  The  workers  provide 
engineering  and  designing  services  for 
the  subject  firms  manufacturing 
facilities  including  McAllen,  TX. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Lambda  Electronics,  Inc., 
Melville,  NY. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lambda  Electronics,  Inc.  who  were 
adversely  affected  by  the  shift  in 
production  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-03340  is  hereby  issued  as 
follows: 

All  workers  of  Lambda  Electronics,  Inc., 
McAllen,  Texas  (NAFTA-3340).  and 
Melville,  New  York  (NAFTA-3340A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  19,  1998 
through  August  13,  2001  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  23rd  day 
of  December,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  00-148  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03353B] 

Sara  Lee  Sock  Company,  Seaming 
Department,  Knitting  Department, 
Kemersville,  NC;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Tide  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  die 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September  2, 
1999,  applicable  to  workers  of  Sara  Lee 
Sock  Company,  Seaming  Department, 
Kemersville,  NC  The  notice  was 
published  in  the  Federal  Register  on 
October  14, 1999  (64  FR  55753). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Knitting 
Department  of  Sara  Lee  Sock  Company, 
Kemersville,  NC.  The  workers  are 
engaged  in  the  production  of  men's 
women's  and  children's  socks. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sara  lee  Sock  Company  who  were 
adversely  affected  by  the  shift  in 
production  to  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Sara  Lee  Sock  Company, 
Knitting  Department,  Kemersville,  NC. 

The  amended  notice  applicable  to 
NAFTA-03353  is  hereby  issued  as 
follows: 

All  workers  of  Sara  Lee  Sock  Company, 
Seaming  Department  and  Knitting 
Department,  Kemersville,  North  Carolina 
(NAFTA-3353B)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  16,  1998  through  September  2, 
2001  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  27th  day 
of  December.  1999. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-149  Filed  l^*-00;  8:45  am] 

BILUNG  COOE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Pension  and  VMelfare  Benefits 
Administration 

[Application  No.  p-10763,  et  al.] 

Proposed  Exemptions;  The  RNA,  Inc. 
Capttai  Accumulation  Plan  (the  Plan) 

agency:  Pensiota  and  Welfare  Benefits 


Administration 


Labor. 


ACTION:  Notice  i  )f  proposed  exemptions. 


SUMMARY:  This  iocument  contains 
notices  of  pend  jncy  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exem  jtions  from  certain  of  the 
prohibited  traniaction  restrictions  of  the 
Employee  Retir  jment  Income  Security 
Act  of  1974  (thd  Act)  and/ or  the  Internal 
Revenue  Code  ( if  1986  (the  Code). 

Written  Commf  nts  and  Hearing 
Requests 

Unless 
of  Proposed 
persons  are 
comments, 
exemptions 
prohibitions  of 
requests  for 
the  date  of  pub 
Register  Notice 
for  a  hearing 
address,  and  te 


person  m 
and  (2)  the 
interest  in  the 
manner  in 
adversely 
request  for  a 
issues  to  be 
general  descrij^t 
presented  at  th 
ADDRESSES:  Al 
request  for  a 
copies)  should 
and  Welfare 
Office  of 
Room  N-5649 
Labor,  200 
Washington 
Application  N 
Proposed 
for  exemption 
received  will 
inspection  in 
Room  of 
Administratio 
Labor,  Room 
Avenue,  N.W. 


Notice  to  Intel  ested 

Notice  of  th( 
will  be  provide  (d 
persons  in  the 
the  applicant 
within  15  day 
in  the  Federal 


otherwise  stated  in  the  Notice 
Exi  (mption,  all  interested 
inv  ted  to  submit  written 
and  with  respect  to 
in\  olving  the  fiduciary 

section  406(b)  of  the  Act, 
hearing  within  45  days  from 
ication  of  this  Federal 
.  Comments  and  requests 
sHould  state:  (1)  The  name, 
ephone  number  of  the 
akingjthe  comment  or  request, 
nati  ire  of  the  person's 
( xemption  and  the 
whii  :h  the  person  would  be 
affec  ;ed  by  the  exemption.  A 
hf  aring  must  also  state  the 
addressed  and  include  a 
ion  of  the  evidence  to  be 
hearing. 

written  comments  and 
hearing  (at  least  three 

be  sent  to  the  Pension 
Benefits  Administration, 
Exem  jtion  Determinations, 
U.S.  Department  of 
Constitution  Avenue,  N.W., 
20210.  Attention: 
stated  in  each  Notice  of 
Exeiiption.  The  applications 
md  the  comments 
available  for  public 
Public  Documents 
Pensifcn  and  Welfare  Benefits 
U.S.  Department  of 
Is}-5507,  200  Constitution 
Washington,  D.C.  20210. 


DC. 


be. 
tie  i 


Persons 

proposed  exemptions 

to  all  interested 
manner  agreed  upon  by 
;  nd  the  Department 
of  the  date  of  publication 
Register.  Such  notice 


shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  FINA,  Inc.  Capital  Accumulation 
Plan  (the  Plan)  Located  in  Dallas,  Texas 

[Application  No.  D-107631 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  xmder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(2), 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply,  as  of  June  4,  1999,  to  the 
acquisition,  holding,  and  exercise  by  the 
Plan  of  certain  warrants  that  were 
issued  by  Total,  S.A.  (Total),'  pursuant 
^  to  a  tender  offer  (the  Exchange  Offer) 
*  made  on  May  6,  1999  to  all  shareholders 
of  PetroFina  S.A.  (PetroFina),  including 
the  Plan,  provided  that  the  following 
conditions  were  satisfied: 

(a)  The  Plan's  acquisition  and  holding 
of  the  warrants  issued  by  Total  (the 
Total  Warrants)  in  connection  with  the 
Exchange  Offer  occiured  as  a  result  of 


an  independent  act  of  Total  as  a 
corporate  entity; 

(b)  All  shareholders  of  PetroFina, 
including  the  Plan,  were  treated  in  a 
like  manner  with  respect  to  all  aspects 
of  the  Exchange  Offer;  and 

(c)  An  independent  fiduciary  made 
the  determination  whether,  and  to  what 
extent,  the  Plan  should  participate  in 
the  Exchange  Offer. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  Jime  4, 
1999. 


'  The  applicant  states  that  the  warrants  issued  by 
Total  do  not  constitute  "qualifying  employer 
set:urities,"  as  defined  in  section  407(d)(5)  of  the 
Act. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  sponsored  by  Fina,  Inc.  (Fina).  Fina 
is  a  Delaware  corporation  with  its 
principal  headquarters  in  Dallas,  Texas. 
Fina  is  a  wholly  owned,  indirect 
subsidiary  of  PetroFina,  a  societe 
anonynxe/naamloze  vennootschap 
organized  under  the  laws  of  the 
Kingdom  of  Belgium.  Fina  and  its 
subsidiaries  were  organized  in  1956  as 
American  PetroFina,  Incorporated  and 
are  part  of  an  international  group  of 
companies  that  are  affiliated  with 
PetroFina.  Fina,  through  its  subsidiaries, 
is  engaged  in  crude  oil  and  natiu-al  gas 
exploration  and  production;  petroleiun 
products  refining,  supply  and 
transportation  and  marketing;  chemical 
manufactiuing  and  marketing;  and 
natiu-al  gas  marketing.  As  of  March  31, 
1999,  the  Plan  had  total  assets  of 
approximately  $246,215,000.  As  of 
March  31,  1999,  the  Plan  had  2,534 
participants  and  beneficiaries. 

2.  In  connection  with  an  earlier 
merger  in  which  Fina  became  a 
subsidiary  of  PetroFina  in  August,  1998, 
PetroFina  issued  certain  warrants  (the 
PetroFina  Warrants)  to  all  shareholders 
of  Fina,  including  the  Plan.^  One 
PetroFina  Warrant  entitled  the  holder  to 
purchase  nine-tenths  (0.9)  of  one 
PetroFina  American  Depositary  Share  (a 
PetroFina  ADS),  each  PetroFina  ADS 
representing  one-tenth  (0.1)  of  one 
ordinary  voting  share  of  PetroFina  (a 


-The  applicant  states  that  the  PetroFina  Warrants 
were  "employer  securities,"  as  defined  in  section 
407(d)(1)  of  the  Act  but  were  not  "qualifying 
employer  securities,"  as  defined  in  section 
407(d)(5)  of  the  Act.  Section  407(a)(1)(A)  of  the  Act 
prohibits  a  plan  from  acquiring  or  holding  any 
employer  security  which  is  not  a  qualifying 
employer  security.  However,  the  Plan  obtained 
authorization  from  the  Department  to  acquire,  hold, 
and  exercise  the  PetroFina  Warrants,  pursuant  to  an 
authorization  made  under  Prohibited  Transaction 
Class  Exemption  96-62  (61  FR  39988.  July  31. 
1996).  Interested  persons  may  review  the 
information  submitted  to  the  Department  by  Fina  in 
Submission  E-00080,  which  is  available  for  public 
inspection  in  the  Public  Documents  Room  of  the 
Pension  and  Welfare  Benefits  Administration,  U.S. 
Department  of  Labor.  Room  N-5638,  200 
Constitution  Avenue.  N.W.,  Washington.  D.C. 
20210. 
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PetroFina  Share).  The  PetroFina 
Warrants  are  exercisable  any  time  prior 
to  August  5,  2003.  PetroFina  ADSs  and 
PetroFina  Warrants  are  listed  for  trading 
on  the  New  York  Stock  Exchange,  Inc. 
(the  NYSE). 

3.  The  plan  allows  participants  to 
contribute  up  to  10%  of  their  pre-tax 
income  to  their  respective  individual 
accounts  in  the  Plan  and  6%  of  their 
after-tax  earnings  to  another  individual 
account,  or  a  combination  of  pre-tax  and 
after-tax  contributions  to  each  such 
account,  not  exceeding  10%.  Each  year, 
Fina  contributes  to  a  third  account  in 
the  Plan,  known  as  the  Matching 
Contributions  Account,  an  amount 
equal  to  100%  of  the  employee's 
contributions  to  the  Plan,  up  to  a  total 
of  6%  of  the  employee's  gross  annual 
income,  for  all  employees  who  have 
completed  at  least  one  year  of  service. 

Plan  assets  may  be  invested  in  various 
mutual  funds,  i.e.,  a  money  market 
fund,  U.S.  debt  index  fund,  balanced 
fund,  equity  index  fund,  equity  growrth 
fund,  and  a  global  equity  fund.  In 
addition,  the  Plan  has  two  other 
investment  funds  (which  are  not  mutual 
funds)  that  hold  PetroFina  ADSs  and 
PetroFina  Warrants,  respectively.  Prior 
to  the  date  of  the  Exchange  Offer,  all 
assets  in  the  Matching  Contributions 
Account  could  be  invested  only  in 
PetroFina  ADSs  or  PetroFina  Warrants. 
As  of  March  31,  1999,  the  Plan  held 
2.954.328  PetroFina  ADSs  with  a  fair 
market  value  of  approximately 
5162,457,394,  or  approximately  66%  of 
the  Plan's  total  assets.  As  of  the  same 
date,  the  Plan  held  720,461  PetroFina 
Warrants  with  a  fair  market  value  of 
approximately  $10,034,226,  or 
approximately  4%  of  the  Plan's  total 
assets. 

4.  Effective  January  14,  1999.  Total,  a 
major  international  integrated  oil  and 
gas  company  based  in  France,  acquired 
approximately  41%  of  the  outstanding 
PetroFina  Shares.  Consequently,  as 
required  by  Belgian  law.  Total  made  an 
exchange  offer  in  Belgium  for  all 
PetroFina  Shares  not  held  bv  persons  in 
the  United  States.  On  May  6.  1999. 
concurrently  with  that  offer.  Total 
initiated  the  Exchange  Offer  in  the 
United  States  to  exchange:  (1)  Total 
American  Depositary  Shares  (Total 
ADSs)  for  PetroFina  ADSs;  (2)  Total 
Warrants  for  PetroFina  Warrants;  and  (3) 
shares  of  common  stock  of  Total  (the 
Total  Shares)  for  PetroFina  Shares. 
Pursuant  to  the  Exchange  offer:  (1) 
holders  of  PetroFina  Shares  could 
exchange  two  such  shares  for  nine  Total 
Shares;  (2)  holders  of  PetroFina  ADSs 
could  exchange  10  such  ADSs  for  nine 
Total  ADSs;  and  (3)  holders  of  PetroFina 
Warrants  could  exchange  100  such 


warrants  for  81  Total  Warrants.  It  is 
represented  that  the  Exchange  Offer  was 
an  independent  act  of  Total  as  a 
corporate  entity  and  that  all 
shareholders  of  PetroFina,  including  the 
Plan,  were  treated  in  a  like  manner  with 
respect  to  all  aspects  of  the  Exchange 
Offer. 

The  Total  Warrants  will  expire 
concurrently  with  the  PetroFina 
Warrants  and  otherwise  have  terms  and 
conditions  similar  to  the  PetroFina 
Warrants,  after  giving  effect  to  the 
exchange  ratio  for  the  underlying 
shares.  Each  Total  Warrant  entitles  the 
holder  to  acquire  one  Total  ADS  at  a 
price  of  $46.94.  The  terms  of  the 
Exchange  Offer  were  set  forth  in  Total's 
Exchange  Offer  Prospectus,  dated  May 
6,  1999,  that  was  part  of  the  Total 
registration  statement  on  file  with  the 
Securities  and  Exchange  Commission. 
Total  ADSs  and  Total  Warrants  are 
listed  for  trading  on  the  NYSE. 

5.  The  PetroFina  Board  of  Directors 
instructed  Paribas,  a  European-based 
investment  advisor,  to  evaluate,  from  a 
financial  perspective,  the  fairness  of  the 
consideration  to  be  received  by  the 
shareholders  of  PetroFina  in  the 
Exchange  Offer.  On  April  7.  1999, 
Paribas  delivered  its  opinion  to  the 
PetroFina  Board  of  Directors  to  the 
effect  that,  as  of  such  date,  the  terms 
and  conditions  of  the  Exchange  Offer 
proposed  by  Total  to  PetroFina 
shareholders  were  fair  from  a  financial 
perspective.  A  similar  fairness  opinion 
was  provided  by  the  Morgan  Guaranty 
Trust  Company  of  New  York  (Morgan) 
on  the  same  date.  The  PetroFina  Board 
of  Directors  concluded  that  the  terms 
and  conditions  of  the  Exchange  Offer 
proposed  by  Total  were  fair  and 
recommended  that  PetroFina 
shareholders  accept  the  offer  and  tender 
their  PetroFina  Shares,  ADSs.  and 
Warrants,  pursuant  to  the  Exchange 
Offer. 

.  6.  The  Plan  was  amended  to  grant  to 
the  the  Plan  Committee,  the  named 
fiduciary  of  the  Plan,  broad 
discretionary  authority  to  establish 
procedures  to  facilitate  and/or 
implement  the  decision  to  participate  in 
the  Exchange  Offer.  The  Plan  was  also 
amended  to  provide  that  U.S.  Trust 
Company.  N.A.  (U.S.  Trust)  would  be 
appointed  as  an  independent  fiduciary 
for  the  Plan  to  determine  whether,  and 
to  what  extent,  the  Plan  should 
participate  in  the  Exchange  Offer.  It  is 
represented  that,  with  assets  under 
management  totalling  approximately 
$56  billion.  U.S.  Trust  is  an  experienced 
and  qualified  fiduciary  with  extensive 
trust  and  management  capabilities, 
including  discretionary  asset 
management,  asset  allocation  and 


diversification,  investment  advice, 
securities  trading,  and  independent 
fiduciary  assignments  under  the  Act. 

7.  U.S.  Trust  determined  that  the  Plan 
should  participate  fully  in  the  Exchange 
Offer  and  instructed  Boston  Safe 
Deposit  and  Trust  Company  (Boston 
Safe),  the  Plan  trustee,  accordingly.  U.S. 
Trust  represents  that  its  decision  was 
based  upon  the  following 
considerations.  First,  the  Exchange  Offer 
clearly  represented  a  significant 
premium  to  PetroFina 's  trading  price  at 
the  same  time  of  the  offer,  as  well  as 
historically,  and  the  markets  had 
maintained  that  premium  to  date  based 
upon  the  proposed  exchange  ratio. 
Second,  the  Exchange  Offer  translated 
into  valuation  multiples  that  were  above 
PetroFina's  historical  valuation  levels 
and  above  the  median  levels  for  its  peer 
group.  Third,  on  a  pro  forma  basis,  'Total 
Shares  were  trading  in  a  reasonable 
range  of  valuation  multiples  relative  to 
comparable  coi^panies,  and,  therefore, 
represented  a  fairly  valued  investment 
into  which  to  exchange.  Finally,  U.S. 
Trust  determined  that  the  fairness 
opinion  provided  to  PetroFina  by  its 
financial  advisers,  Paribas  and  Morgan, 
indicated  that  the  Exchange  Offer  was 
fair  and  reasonable,  and  a  review  of  the 
accompanying  analysis  by  such  advisers 
supported  that  conclusion. 

8.  The  applicant  represents  that  the 
following  is  a  summary'  of  the  Exchange 
Offer.  On  June  4,  1999,  the  expiration 
date  of  the  Exchange  Offer,  the  Plan, 
pursuant  to  the  determination  by  U.S. 
Trust,  tendered  2,977,144  PetroFina 
ADSs.  each  with  a  fair  market  value  of 
$54.75,  the  closing  price  on  the  NYSE 
as  of  that  date.  The  Plan  received  nine 
Total  ADSs  in  exchange  for  each  ten 
PetroFina  ADSs  tendered.  Also  on  June 
4,  1999,  the  Plan  tendered  614,212 
PetroFina  Warrants,  each  with  a  fair 
market  value  of  $13.88,  the  closing  price 
on  the  NYSE  as  of  that  date.  The  Plan 
received  81  Total  Warrants  for  each  100 
PetroFina  Warrants  tendered.  Each 
participant  in  the  Plan  received  his  or 
her  allocable  share  of  Total  ADSs  and 
Total  Warrants  in  exchange  for  the 
PetroFina  ADSs  and  PetroFina  Warrants 
held  by  his  or  her  individual  account, 
as  of  June  4,  1999.  Following  the 
exchange,  participants  exercise  control 
over  the  Total  Warrants  and  Total  ADSs 
acquired  in  the  exchange,  through  their 
individual  accounts  in  the  Plan,  in  the 
same  manner  as  they  did  over  the 
comparable  PetroFina  securities. '  The 


'In  connnrtion  with  the  Plan's  earlier  acquisition 
of  the  PetroFina  Warrants,  pursuant  to  an 
authorization  made  by  the  Department  under  PTE 
96-62  (spfi  Footnote  2),  Plan  participants  were 
provided  by  Fina  with  instructional  material 
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INFORMATION  COKTACV.  Ms. 
of  khe  Department, 

219-8881.  (This  is  not 


FOR  FURTHER 

Karin  Weng 
telephone  (20^ 
a  toll-free  num  jer.) 

Bankers  Trust  Company  (BTC),  Located 
in  New  York,  Otlew  York 


[Application  No 


D-10837] 


Proposed  Exen  iption 

The  Departn  ent  is  considering 
granting  an  ex(  smption  under  the 
authority  of  se  ;tion  408(a)  of  the  Act 
and  section  49  75(c)(2)  of  the  Code  and 
in  accordance  »vith  the  procedures  set 
forth  in  29  CFl  [  Part  2570.  Subpart  B  (55 
FR  32836,  32817.  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctii  ins  resulting  from  the 


application  of 


by  reason  of  s«  ction  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  pro  Dosed  granting  to  BTC  (a) 
bv  Asian  Reali  v  Partners,  L.P.  (the  LP), 
and  by  Asian  I JP,  LLC  (the  General 
Partner)  of  sec  jrity  interests  in  the 
capital  commi  :ments  of  certain 
employee  bem  ifit  plans  (the  Plans) 
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PI  I 


investing  in  the  LP,  (b)  by  the  LP  of  a 
borrower  account  funded  by  the  Plans' 
capital  contributions  (Borrower 
Collateral  Accoimt),  and  (c)  by  the  LP 
and  the  General  Partner  of  the  right  to 
make  capital  calls  (Capital  Calls),  and 
provide  notice  thereof  (Capital  Call 
Notices)  under  the  agreement  under 
which  the  LP  is  organized  and  operated 
(the  Agreement),  where  BTC  is  the 
representative  of  certain  lenders  (the 
Lenders)  that  will  fund  a  so-called 
"credit  facility"  providing  loans  to  the 
LP  and  where  the  Lenders  are  parties  in 
interest  with  respect  to  the  Plans;  and 
(2)  the  execution  of  an  agreement  and 
estoppel  (the  Estoppel)  under  which  the 
Plans  agree  to  honor  Capital  Calls  made 
to  the  Plans  by  BTC.  provided  that  (i) 
the  proposed  grants  and  agreements  are 
on  terms  no  less  favorable  to  the  Plans 
than  those  which  the  Plans  could  obtain 
in  arm's-length  transactions  with 
unrelated  parties;  (ii)  the  decisions  on 
behalf  of  each  Plan  to  invest  in  the  LP, 
and  to  execute  such  grants  and 
agreements  in  favor  of  BTC,  are  made  by 
a  fiduciary  which  is  not  included 
among,  and  is  independent  of  and 
unaffiliated  with,  the  Lenders  and  BTC; 
(iii)  with  respect  to  Plans  that  have 
invested  or  may  invest  in  the  LP  in  the 
futiu-e,  such  Plans  have  or  will  have 
assets  of  not  less  than  $100  million  and 
not  more  than  5%  of  the  assets  of  any 
such  Plan  are  or  will  be  invested  in  the 
LP.  For  purposes  of  this  condition  (iii), 
in  the  case  of  multiple  plans  maintained 
by  a  single  employer  or  single 
controlled  group  of  employers,  the 
assets  of  which  are  invested  on  a 
commingled  basis,  (e.g.,  through  a 
master  trust),  this  $100  million 
threshold  will  be  applied  to  the 
aggregate  assets  of  all  such  plans;  and 
(iv)  the  general  partner  of  the  LP  must 
be  independent  of  BTC.  the  Lenders  and 
the  Plans. 

Summary  of  Facts  and  Representations 

1.  The  LP  is  an  Illinois  limited 
partnership,  the  sole  general  partner  of 
which  is  the  General  Partner,  which  is 
a  Delaware  limited  liability  company. 
The  General  Partner  is  a  separate 
affiliate  of  Transwestem  Investment 
Company,  L.L.C.  (TWIC),  a  Delaware 
limited  liability  company.  The  General 
Partner  is  an  entity  unrelated  to  BTC, 
the  Lenders  and  the  Plans.  The  LP  will 
dissolve  no  later  than  September.  2007, 
and  will  be  self-liquidating.  The  LP  was 
formed  by  the  General  Partner  (as  sole 
General  Partner),  with  the  intent  of 
seeking  capital  commitments  from  a 
limited  number  of  prospective  investors 
who  would  become  limited  partners 
(the  Partners)  of  the  LP.  There  are  19 
current  and  prospective  Partners  having 


in  the  aggregate,  irrevocable, 
unconditional  capital  commitments  of 
at  least  $236,000,000. 

2.  The  LP  has  been  organized  to 
establish  an  integrated,  self- 
administered  and  self-managed  real 
estate  operating  company  (?ee  paragraph 
11,  below).  The  LP  will  make 
investments  in  real  estate  including,  but 
not  limited  to:  (i)  The  acquisition  or 
development  of  office,  retail,  industrial, 
multi-family,  parking  garage,  corporate 
real  estate  assets  and  other  types  of  real 
estate  assets,  (ii)  the  acquisition  of  an 
interest  in  real  estate  or  the  acquisition 
of  interests  in  public  or  private  real 
estate  investment  trusts  and 
corporations,  limited  partnerships  and 
limited  liability  companies  whose 
primary  assets  are  commercial  real 
estate,  and  (iii)  the  acquisition  of 
publicly-traded  or  privately-traded  debt 
or  equity  securities  of  issuers  whose 
primary  assets  are  real  estate.  The  LP 
believes  that  significant  opportunities 
exist  to  achieve  superior  risk-adjusted 
returns  on  its  investments  in  excess  of 
20%  per  annum  over  a  three-  to  five- 
year  period.  Proceeds  from  the  sale  or 
refinancing  of  properties  generally  will 
not  be  reinvested  by  the  LP.  Such 
proceeds  generally  will  be  distributed  to 
the  Partners  on  a  quarterly  basis  or  after 
a  sale  or  financing,  so  that  the  LP  will 
be  self-liquidated. 

3.  It  is  contemplated  that  the  LP  will 
incur  short-term  indebtedness  for  the 
acquisition  of  particular  investments 
and  for  working  capital  purposes  (with 
the  expectation  that  such  acquisition 
indebtedness  will  be  repaid  from  the 
Partners'  capital  conmiitments  and/or 
from  mortgage  debt).  This  indebtedness 
will  take  the  form  of  a  revolving  credit 
agreement  (described  in  paragraph  5, 
below)  secured  by.  among  other  things, 
a  first,  exclusive,  and  prior  security 
interest  and  lien  in  and  to  (1)  the 
Partners'  capital  conmiitments,  (2)  the 
Borrower  Collateral  Account,  and  (3)  the 
Capital  Calls,  i.e.,  the  rights  to  call 
capital  under  the  Agreement.  The 
Borrower  Collateral  Account  is  an 
account  established  by  the  General 
Partner  with  BTC  to  hold  the  Partners' 
capital  contributions. 

4.  The  Agreement  requires  each 
Partner  to  execute  a  subscription 
agreement  that  obligates  the  Partner  to 
make  contributions  of  capital  up  to  a 
specified  maximum.  The  Agreement 
requires  Partners  to  make  capital 
contributions  to  fulfill  this  obligation 
upon  receipt  of  notice  from  the  General 
Partner.  Under  the  Agreement,  the 
General  Partner  may  make  Capital  Calls 
up  to  the  total  amount  of  a  Partners 
capital  commitment  upon  15  business 
days'  notice,  subject  to  certain 
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limitations.  The  Partners'  capital 
commitments  are  structured  as 
unconditional,  binding  commitments  to 
contribute  capital  when  Capital  Calls 
are  made  by  the  General  Partner.  All 


such  monies  to  be  paid  by  the  Partners 
pursuant  to  Capital  Calls  are  to  be 
deposited  to  the  Borrower  Collateral 
Account.  In  the  event  of  a  default  by  a 


Partner,  the  LP  may  exercise  any  of  a 
number  of  specific  remedies. 

The  Partners  constituting  over  90%  of 
the  equity  interests  and  their 
investments  in  the  LP  are: 


Name  of  partner 

Bell  South  Master  Pension  Trust 

Ameritech  Pension  Tmst  

Burgundy,  Inc 

Allstate  Insurance  Company 

The  Bell  South  Corporation  Representable  Employees  Health  Care  Trust — Retirees  

The  Bell  South  Corporation  RFA  VEBA  Trust  

Joshua  Amow  and  Elyse  Amow  Bril  

JWA  Investment  Company  

New  York  Life  Insurance  Company 

Pew  Memorial  Trust 

J.H.  Pew  Freedom  Trust  , 

J.N.  Pew,  Jr.  Tmst 

Mabel  Pew  Myrin  Trust 

Northwestem  Memorial  Hospital  

Massachusetts  Bay  Transportation  Authority  Retirement  Fund  Employees'  Pension  Plan  Trust 

The  Medical  Tnjst 

Northwestem  University 

Private  Syndicate  Pty  Ltd.  As  Trustee  of  Alternative  Investment  Private  Syndicate 

RHA  Investment  Company 


Capital  commitment 


$72,956,877 

25,000,000 

10,000,000 

25,000,000 

9.119,610 

9,119,610 

225,000 

700,000 

;  20,000,000 

9,990,000 

2,100,000 

1,050,000 

1,350.000 

3,000,000 

15,000,000 

600.000 

15,000,000 

10,000.000 

700,000 


5.  The  applicant  states  that  the  LP 
will  incur  indebtedness  in  connection 
with  many  of  its  investments.  In 
addition  to  mortgage  indebtedness,  the 
LP  will  incur  short-term  indebtedness 
for  the  acquisition  of  particular 
investments.  This  indebtedness  will 
take  the  form  of  a  credit  facility  (the 
Credit  Facility),  described  in 
representation  6,  below,  secured  by, 
among  other  things,  a  pledge  and 
assignment  of  each  Partner's  capital 
commitment.  This  type  of  facility  will 
allow  the  LP  to  consummate 
investments  quickly  without  having  to 
finalize  the  debt/ equity  structure  for  em 
investment  or  having  to  arrange  for 
interim  or  permanent  financing  prior  to 
making  an  investment,  and  will  have 
additional  advantages  to  the  Partners 
and  the  LP.  Under  the  Agreement,  the 
General  Partner  may  encumber  Partners' 
capital  commitments,  including  the 
right  to  call  for  capital  contributions,  to 
one  or  more  financial  institutions  as 
security  for  the  Credit  Facility.  Each  of 
the  Partners  has  appointed  the  General 
Partner  as  its  attorney-in-fact  to  execute 
all  documents  and  instruments  of 
transfer  necessary  to  implement  the 
provisions  of  the  Agreement.  In 
connection  with  this  Credit  Facility, 
each  of  the  Partners  is  required  to 
execute  documents  customarily 
required  in  secured  financings, 
including  an  agreement  to  honor  Capital 
Calls  unconditionally. 

6.  BTC  will  become  agent  for  a  group 
of  Lenders  providing  a  $175  million 
revolving  Credit  Facility  to  the  LP.  BTC 
will  also  be  a  participating  Lender. 


Some  of  the  Lenders  may  be  parties  in 
interest  with  respect  to  some  of  the 
Plans  that  invest  in  the  LP  by  virtue  of 
such  Lenders'  (or  their  affiliates') 
provision  of  fiduciary  or  other  services 
to  such  Plans  with  respect  to  assets 
other  than  the  Plans'  interests  in  the  LP. 
BTC  is  requesting  an  exemption  to 
permit  the  Plans  to  enter  into  security 
agreements  with  BTC,  as  the 
representative  of  the  Lenders,  whereby 
such  Plans'  capital  commitments  to  the 
LP  will  be  used  as  collateral  for  loans 
made  under  the  Credit  Facility  to  the 
LP,  when  such  loans  are  funded  by 
Lenders  who  are  parties  in  interest  to 
one  or  more  of  the  Plans.  However,  BTC 
represents  that  neither  it  nor  any  Lender 
will  act  in  any  fiduciary  capacity  for  the 
decision  made  by  any  of  the  Plans  to 
invest  in  the  LP  (as  discussed  in 
Paragraph  13,  below). 

The  Credit  Facility  will  be  used  to 
provide  immediate  funds  for  real  estate 
acquisitions  made  by  the  LP,  as  well  as 
for  the  payment  of  LJ'  expenses. 
Repayments  will  be  secured  generally 
by  the  LP  from  the  Partners'  capital 
contributions,  the  Borrower  Collateral 
Account  and  Capital  Calls  on  the 
Partners'  capital  commitments.  The 
Credit  Facility  is  intended  to  be 
available  until  February  3,  2002.  The  LP 
can  use  its  credit  under  the  Credit 
Facility  either  by  direct  or  indirect 
borrowings,  by  Lender  guaranties,  or  by 
requesting  that  letters  of  credit  be 
issued.  All  Lenders  will  participate  on 
a  pro  rata  basis  with  respect  to  all  cash 
loans,  guaranties  or  letters  of  credit  up 
to  the  maximiun  of  the  Lenders' 


respective  commitments.  All  such  loans, 
guaranties  and  letters  of  credit  will  be 
issued  to  the  LP  or  an  entity  in  which 
the  LP  owns  a  direct  or  indirect  interest 
(a  Qualified  Borrower),  and  not  to  any 
individual  Partner.  All  payments  of 
principal  and  interest  made  by  the  LP  or 
a  Qualified  Borrower  will  be  allocated 
pro  rata  among  all  Lenders. 

7.  The  Credit  Facility  will  be  a 
recourse  obligation  of  the  LP,  the 
repayment  of  which  is  secured 
primarily  by  the  grant  of  a  security 
interest  to  BTC,  as  agent  imder  the 
Credit  Facility  for  the  benefit  of  the 
Lenders,  from  the  LP,  in  both:  (a)  The 
Partners'  capital  commitments  and  (b) 
the  Borrower  Collateral  Account.  In 
addition,  the  LP  and  the  General  Partner 
will  grant  BTC,  as  agent  imder  the 
Credit  Facility  for  the  benefit  of  the 
Lenders,  a  security  interest  in  the 
Capital  Calls  and  Capital  Call  Notices. 
The  Borrower  Collateral  Account  will  be 
assigned  to  BTC  to  secure  repayment  of 
the  indebtedness  incurred  under  the 
Credit  Facility.  BTC  has  the  right  to 
apply  any  or  all  funds  in  the  Borrower 
Collateral  Account  toward  payment  of 
the  indebtedness  in  any  manner  it  may 
elect.  The  capital  commitments  are  fully 
recom-se  to  all  the  Partners  and  to  the 
General  Partner.  In  the  event  of  default 
under  the  Credit  Facility,  the  agent  [i.e., 
BTC)  has  the  right  to  make  Capital  Calls 
unilaterally  on  the  Partners  to  pay  their 
unfunded  capital  commitments,  and 
will  apply  cash  received  from  such 
Capital  Calls  to  any  outstanding  debt. 

8.  Under  the  Credit  Facility,  each 
Partner  that  is  a  Plan  will  execute  an 
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acknowledgm  mt  (the  Estoppel) 
pursuant  to  w  lich  it  acknowledges  that 
the  LP  and  thq  General  Partner  have 
pledged  and  assigned  to  BTC,  for  the 
benefit  of  eact  Lender  which  may  be  a 
party  in  intere  st  (as  defined  in  Act 
section  3(14))  of  such  Partner,  all  of 
their  rights  unper  the  Agreement 
relating  to  capjital  commitments  and 
Capital  Call  Natices.  The  Estoppel  will 
include  an  acl  nowledgment  and 
covenant  by  tl  le  Plan  that,  if  an  event  of 
default  exists,  such  Plan  will 
unconditional  ly  honor  any  Capital  Call 
made  by  BTC  n  accordance  with  the 
Agreement  up  to  the  unfunded  capital 
commitment  ( f  such  Plan  to  the  LP. 

9.  The  appli  cant  represents  that  at  the 
present  time  t  le  following  Plans  are 
partners  in  thi  i  LP: 

(a)  The  Am(  iritech  Pension  Trust  (the 
Ameritech  Tri  ist)  holds  the  assets  of 
three  defined  benefit  plans  (the 
Ameritech  Ph  ns)  which  own  interests 
in  the  LP.  The  Ameritech  Trust  has 
made  a  capita  commitment  of  $25 
million  to  the  LP.  The  applicant  states 
that  some  of  t  le  Lenders  may  be  parties 
in  interest  wil  ti  respect  to  some  of  the 
Ameritech  Pl<  ns  in  the  Ameritech  Trust 
by  virtue  of  si  ch  Lenders'  (or  their 
affiliates')  provisions  of  fiduciary 
services  to  sui  :h  Ameritech  Plans  with 
respect  to  Am  eritech  Trust  assets  other 
than  their  lim  ited  partnership  interests 
in  the  LP.  Th(  total  number  of 
participants  ii  i  the  three  Ameritech 
Plans  is  appn  ximately  118,000,  and  the 
approximate  ;  air  market  value  of  the 
total  assets  of  the  Ameritech  Plans  held 
in  the  Amerit  !ch  Trust  as  of  December 
31, 1997  is  $13.7  billion. 

The  applies  nt  represents  that  the 
fiduciary  of  tl  le  Ameritech  Plans 
generally  resj  onsible  for  investment 
decisions  in  t  le  real  estate  area  for 
internally  ma  laged  assets  is  the 
Ameritech  Cc  rporation  Asset 
Management  Committee,  the  Chief 
Investment  O  ficer  of  Ameritech 
Corporation,  i  ind/or  the  Ameritech 
Corporation  I  ivestment  Management 
Department's  Real  Estate  Committee 
(comprised  o  the  staff  real  estate 
professionals  and  another  Investment 
Management  Department  Director), 
depending  oi  the  size  and  type  of 
investment.  1  he  fiduciary  responsible 
for  reviewing  and  authorizing  the 
Ameritech  Pe  nsion  Trust's  investment 
in  the  LP  unc  er  this  proposed 
exemption  w  is  collectively  the  Chief 
Investment  C  fficer  of  Ameritech 
Corporation,  ilong  with  the  members  of 
the  Ameritec  i  Corporation  Investment 
Management  Department's  Real  Estate 
Committee. 

(b)  The  Bel  South  Master  Pension 
Trust  (the  Be  ISouth  Pension  Trust), 


holds  the  assets  of  two  defined  benefit 
plans  (the  BellSouth  Pension  Plans), 
which  own  interests  in  the  LP.  The 
BellSouth  Pension  Trust  has  made  a 
capital  commitment  of  approximately 
$73  million  to  the  LP.  The  applicant 
states  that  some  of  the  Lenders  may  be 
parties  in  interest  with  respect  to  some 
of  the  BellSouth  Pension  Plans  in  the 
BellSouth  Pension  Trust  by  virtue  of 
such  Lenders'  (or  their  affiliates') 
provisions  of  fiduciary  services  to  such 
BellSouth  Pension  Trust  assets  other 
than  their  membership  interests  in  the 
LP.  The  total  number  of  participants  in 
the  two  BellSouth  Pension  Plans  is 
approximately  137,703,  and  the 
approximate  fair  market  value  of  the 
total  assets  of  the  BellSouth  Pension 
Plans  held  in  the  BellSouth  Pension 
Trust  as  of  December  31.  1997  is  $17.3 
billion. 

The  applicant  represents  that  the 
fiduciary  generally  responsible  for 
investment  decisions  in  real  estate 
matters  on  behalf  of  both  BellSouth 
Pension  Plans  is  the  BellSouth 
Corporation  Treasurer,  who  was  the 
fiduciary  responsible  for  reviewing  and 
authorizing  the  investment  in  the  LP. 

(c)  The  BellSouth  Corporation 
Representable  Employees  Health  Care 
Trust— Retirees  (BellSouth  Health  Care 
Trust)  holds  the  assets  of  two  welfare 
benefit  plans  (the  BellSouth  Health  Care 
Plans)  which  own  interests  in  the  LP. 
The  BellSouth  Health  Care  Trust  has 
made  a  capital  commitment  of 
approximately  $9  million  to  the  LP.  The 
applicant  states  that  some  of  the 
Lenders  may  be  parties  in  interest  with 
respect  to  some  of  the  BellSouth  Health 
Care  Plans  in  the  BellSouth  Health  Care 
Trust  by  virtue  of  such  Lenders'  (or  their 
affiliates')  provisions  of  fiduciary 
services  to  such  BellSouth  Health  Care 
Trust  assets  other  than  their 
membership  interests  in  the  LP.  The 
total  number  of  participants  in  the  two 
BellSouth  Health  Care  Plans  is 
approximately  30,000,  and  the 
approximate  fair  market  value  of  the 
total  assets  of  the  BellSouth  Health  Care 
Plans  held  in  the  BellSouth  Health  Care 
Trust  as  of  December  31,  1997  is  $1 
billion.  The  applicant  represents  that 
the  fiduciary  generally  responsible  for 
investment  decisions  in  real  estate 
matters  on  behalf  of  both  BellSouth 
Health  Care  Plans  is  the  BellSouth 
Corporation  Treasurer,  who  was 
responsible  for  reviewing  and 
authorizing  the  investment  in  the  LP. 

(d)  The  BellSouth  Corporation  RFA 
VEBA  Trust  (BellSouth  VEBA  Trust) 
holds  the  assets  of  one  welfare  benefit 
plan,  the  BellSouth  Group  Life  Plan 
which  owns  interests  in  the  LP.  The 
BellSouth  VEBA  Trust  has  made  a 


capital  commitment  of  approximately 
$9  million  to  the  LP.  The  applicant 
states  that  some  of  the  Lenders  may  be 
parties  in  interest  with  respect  to  the 
BellSouth  Group  Life  Plan  in  the 
BellSouth  VEBA  Trust  by  virtue  of  such 
Lenders'  (or  their  affiliates')  provisions 
of  fiduciary  services  to  such  BellSouth 
VEBA  Trust  assets  other  than  its 
membership  interests  in  the  LP.  The 
total  number  of  participants  in  the 
BellSouth  Group  Life  Plan  is 
approximately  133,560,  and  the 
approximate  fair  market  value  of  the 
total  assets  of  the  BellSouth  Group  Life 
Plan  held  in  the  BellSouth  VEBA  Trust 
as  of  December  31,  1997  is  $937  million. 
The  applicant  represents  that  the 
fiduciary  generally  responsible  for 
investment  decisions  in  real  estate 
matters  on  behalf  of  the  BellSouth 
Group  Life  Plan  is  the  BellSouth 
Corporation  Treasiwer,  who  was 
responsible  for  reviewing  and 
authorizing  the  investment  in  the  LP. 

10.  The  applicant  represents  that  the 
Plans  listed  in  paragraph  9  are  currently 
the  only  employee  benefit  plans  subject 
to  the  Act  that  are  Partners  of  the  LP. 
However,  the  applicant  states  that  it  is 
possible  that  one  or  more  other  Plans 
will  become  Partners  of  the  LP  in  the 
future.  Thus,  the  applicant  requests 
relief  for  any  such  Plan  under  this 
proposed  exemption,  provided  the  Plan 
meets  the  standards  and  conditions  set 
forth  herein.  In  this  regard,  such  Plan 
must  be  represented  by  a  fiduciary 
independent  of  the  General  Partner,  the 
Lenders  and  BTC.  Furthermore,  the 
General  Partner,  who  also  must  be 
independent  of  the  Lenders  and  BTC, 
must  receive  from  the  Plan  one  of  the 
following: 

(1)  A  representation  letter  from  the 
applicable  fiduciary  with  respect  to 
such  Plan  substantially  identical  to  the 
representation  letter  submitted  by  the 
fiduciaries  of  the  other  Plans,  in  which 
case  this  proposed  exemption,  if 
granted,  will  apply  to  the  investments 
made  by  such  Plan  if  the  conditions 
required  herein  are  met;  or 

(2)  Evidence  that  such  Plan  is  eligible 
for  a  class  exemption  •♦  or  has  obtained 
an  individual  exemption  from  the 
Department  covering  the  potential 
prohibited  transactions  which  are  the 
subject  of  this  proposed  exemption. 

11.  BTC  represents  that  the  LP  has 
obtained  an  opinion  of  counsel  that  the 


*FoT  example.  PTE  84-14  (49  FR  9497,  March  13. 
1984)  permits,  under  certain  conditions,  parties  in 
interest  to  engage  in  various  transactions  with  plans 
whose  assets  are  managed  by  a  "qualified 
professional  asset  manager"  (QPAM)  who  is 
independent  of  the  parties  in  interest  (with  certain 
limited  exceptions)  and  meets  specified  financial 
standards. 
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LP  will  constitute  an  "operating 
company"  under  the  Department's  plan 
asset  regulations  [see  29  CFR  2510.3- 
101(c)]  if  the  LP  is  operated  in 
accordance  with  the  Agreement  and  the 
private  placement  memorandum 
distributed  in  connection  with  the 
private  placement  of  the  LP  Partnership 
interests. 5 

12.  BTC  represents  that  the  Estoppel 
constitutes  a  form  of  credit  secxu-ity 
which  is  customary  among  financing 
arrangements  for  real  estate  limited 
partnerships  or  limited  liability 
companies,  wherein  the  financing 
institutions  do  not  obtain  security 
interests  in  the  real  property  assets  of 
the  partnership  or  limited  liability 
companies.  BTC  also  represents  that  the 
obligatory  execution  of  the  Estoppel  by 
the  Partners  for  the  benefit  of  the 
Lenders  was  fully  disclosed  in  the 
Private  Placement  Memorandum  as  a 
requisite  condition  of  investment  in  the 
LP  during  the  private  placement  of  the 
Partnership  interests.  BTC  represents 
that  the  oidy  direct  relationship  with 
respect  to  the  LP  between  any  of  the 
Partners  and  any  of  the  Lenders  is  the 
execution  of  the  Estoppel.  All  other 
aspects  of  the  transaction,  including  the 
negotiation  of  all  terms  of  the  Credit 
Facility,  are  exclusively  between  the 
Lenders  and  the  LP.  BTC  represents  that 
the  proposed  execution  of  the  Estoppel 
will  not  affect  the  ability  of  a  Plan  to 
withdraw  from  investment  and 
participation  in  the  LP.*  The  only  Plan 
assets  to  be  affected  by  the  proposed 
transactions  are  any  funds  which  must 
be  contributed  to  the  LP  in  accordance 
with  requirements  imder  the  Agreement 
to  make  Capital  Calls  to  honor  a 
Partner's  capital  commitments. 


'The  Department  notes  that  the  term  "operating 
company"  as  used  in  the  Department's  plan  asset 
regulation  cited  above  includes  an  entity  that  is 
considered  a  "real  estate  operating  company"  as 
described  therein  (see  29  CFR  2510.3-101(e)). 
However,  the  Department  expresses  no  opinion  in 
this  proposed  exemption  regarding  whether  the  LP 
would  be  considered  either  an  operating  company 
or  a  real  estate  operating  company  under  such 
regulations.  In  this  regard,  the  Department  notes 
that  it  is  providing  no  relief  for  either  internal 
transactions  involving  the  operation  of  the  LP  or  for 
transactions  involving  third  parties  other  than  the 
specific  relief  proposed  herein.  In  addition,  the 
Department  encourages  potential  Plan  investors  and 
their  independent  fiduciaries  to  carefully  examine 
all  aspects  of  the  LP's  proposed  real  estate 
investment  program  in  order  to  determine  whether 
the  requirements  of  the  Department's  regulations 
will  be  met. 

*In  this  regard,  the  Department  cautions  Plan 
fiduciaries  to  fully  understand  all  aspects  of  the 
Agreement,  including  the  terms  of  the-Estoppel, 
prior  to  making  any  capital  commitments  to  the  LP. 
The  Department  notes  that  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  fiducian,'  of  a 
plan  act  prudently  when  making  investment 
decisions  for  the  plan. 


13.  BTC  represents  that  neither  it  nor 
any  Lender  acts  or  has  acted  in  any 
fiduciary  capacity  with  respect  to  any  of 
the  Plans'  investments  in  the  LP  and 
that  BTC  is  independent  of  and 
unrelated  to  those  fiduciaries  (the 
Fiduciaries)  responsible  for  authorizing 
and  overseeing  the  Plans'  investments 
in  the  LP.  Each  of  the  Fiduciaries 
represents  independently  that  its 
authorization  of  Plan  investments  in  the 
LP  was  free  of  any  influence,  authority 
or  control  by  the  Lenders,  including 
BTC.  Each  of  the  Fiduciaries  represents 
that  the  Plan's  investments  in  and 
capital  commitments  to  the  LP  were 
made  with  the  knowledge  that  each 
Partner  would  be  required  subsequendy 
to  grant  a  security  interest  in  Capital 
Calls  and  capital  commitments  to  the 
Lenders  and  to  honor  requests  for  cash 
contributions,  also  known  as 
"drawdowns",  made  on  behalf  of  the 
Lenders  without  recourse  to  any 
defenses  against  the  General  Partner. 
Each  of  the  Fiduciaries  individually 
represents  that  it  is  independent  of  and 
uiuelated  to  BTC  and  the  Lenders  and 
that  the  investment  by  the  Plan  for 
which  that  Fiduciary  is  responsible 
continues  to  constitute  a  favorable 
investment  for  the  Plan  and  that  the 
execution  of  the  Estoppel  is  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  such 
Plan.  In  the  event  another  Plan  proposes 
to  become  a  Partner,  the  applicant 
represents  that  it  will  require  similar 
representations  to  be  made  by  such 
Plan's  independent  fiduciary.  Any  Plan 
proposing  to  become  a  Partner  in  the 
future  and  needing  to  avail  itself  of  the 
exemption  proposed  herein  will  have 
assets  of  not  less  than  $100  million,^ 
and  not  more  than  5%  of  the  assets  of 
such  Plan  will  be  invested  in  the  LP.  As 
noted  in  paragraph  9  above,  the  Plans 
currently  investing  in  the  LP  all  have 
total  assets  which  exceed  $100  million 
and  have  committed  amoimts  to  the  LP 
which  are  less  than  5%  of  their  total 
assets. 

14.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  Plans' 
investments  in  the  LP  were  authorized 
and  are  overseen  by  the  Fiduciaries, 
which  are  independent  of  the  Lenders 
and  BTC,  and  other  Plan  investments  in 
the  LP  from  other  employee  benefit 
plans  subject  to  the  Act  will  be 


'  In  the  case  of  multiple  plans  maintained  by  a 
single  employer  or  single  controlled  group  of 
employers,  the  assets  of  which  are  invested  on  a 
commingled  basis  [e.g.,  through  a  master  trust),  this 
$100  million  threshold  will  be  applied  to  the 
aggregate  assets  of  all  such  plans.  s 


authorized  and  monitored  by 
independent  Plan  fiduciaries;  (2)  None 
of  the  Lenders  (including  BTC)  has  any 
influence,  authority  or  control  with 
respect  to  any  of  the  Plans'  investment 
in  the  LP  or  the  Plans'  execution  of  the 
Estoppel;  (3)  Each  Fiduciary  invested  in 
the  LP  on  behalf  of  a  Plan  with  the 
knowledge  that  the  Estoppel  is  required 
of  all  Partners  investing  in  the  LP,  and 
all  other  Plan  fiduciaries  that  invest 
their  Plan's  assets  in  the  LP  will  be 
treated  the  same  as  other  Partners  are 
currently  treated  with  regard  to  the 
Estoppel;  (4)  Any  Plan  which  has 
invested  or  may  invest  in  the  LP  in  the 
future,  which  needs  to  avail  itself  of  the 
exemption  proposed  herein,  has  or  will 
have  assets  of  not  less  than  $100 
million,*  and  not  more  than  5%  of  the 
assets  of  any  such  Plan  are  or  will  be 
invested  in  the  LP;  and  (5)  the  General 
Partner  of  the  LP  is  independent  of  BTC, 
the  Lenders  and  the  Plans. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 


*See  footnote  4.  ibid. 
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provisions  oft  le  Act  and/or  the  Code, 
including  stati  itory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  I  he  fact  that  a  transaction 
is  subject  to  ai  administrative  or 
statutory  exen  ption  is  not  dispositive  of 
whether  the  truisaction  is  in  fact  a 
prohibited  traj  isaction:  and 

(4)  The  prop  osed  exemptions,  if 
granted,  will  h  b  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  ar(  i  true  and  complete  and 
accurately  des  :ribe  all  material  terms  of 
the  transactioi  which  is  the  subject  of 
the  exemption  In  the  case  of  continuing 
exemption  trai  isactions.  if  any  of  the 
material  facts  i  )r  representations 
described  in  tl  le  application  change 
after  the  exemption  is  granted,  the 
exemption  wiB  cease  to  apply  as  of  the 
date  of  such  cl  lange.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  ma  y  be  made  to  the 
Department. 

Signed  at  Was  hington.  DC.  this  30th  day  of 
December,  1999 
Ivan  Strasfeld, 

Director  ofExen  ption  Determinations, 
Pension  and  We  fare  Benefits  Administration, 
Department  ofL  ibor. 
[FR  Doc.  00-221  Filed  1-4-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Traiisactlon  Exemption  99-49; 
Exemption  Application  No.  D-10244,  et  al.j 

Grant  of  Individual  Exemptions; 
Massachusetts  Mutual  Life  Insurance 
Company  (MM),  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administratio[i,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  Thi  i  document  contains 
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the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  b-y  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Massachusetts  Mutual  Life  Insurance 
Company  (MM)  Located  in  Springfield, 
MA 

[Prohibited  Transaction  Exemption  99—49; 
Exemption  Application  No.  D-10244) 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  the  sale  and/or  exchange  by  MM  of 
a  partial  or  complete  interest  in  certain 
properties  (the  Properties)  from  its 
general  investment  account  assets  to  one 
or  more  separate  investment  accounts 
(Separate  Accounts),  or  other  types  of 
entities  (such  as  limited  partnerships  or 
limited  liability  companies,  hereafter 
referred  to  as  "Other  Entities"  as 
defined  in  Section  III)  managed  by  MM 
or  an  affiliate  which  are  deemed  to  hold 
plan  assets  under  29  CFR  section 
2510.3-101  (the  Plan  Asset  Regulation), 


for  which  MM  shall  receive  as 
consideration  cash  and/or  a 
corresponding  interest  in  such  Separate 
Account  or  Separate  Accounts  or  Other 
Entities,  provided  the  conditions  set    « 
forth  in  section  II  are  satisfied. 

Section  II.  Conditions 

(A)  The  sale  and  exchange  of  the 
Properties  is  a  one-time  transaction  with 
respect  to  each  Separate  Account  or 
Other  Entity  of  MM  which  will  be 
established  for  the  Properties;  i.e.,  all 
Properties  transferred  in  that  transaction 
will  be  conveyed  at  the  same  time,  and 
no  further  properties  will  be  transferred 
from  MM  to  such  Separate  Account  or 
Other  Entity; 

(B)  In  no  event  shall  MM  provide  any 
financing  with  respect  to  any  sale  or 
exchange  transaction  which  is  the 
subject  of  this  exemption; 

(C)  Before  the  subject  transaction  is 
consummated,  (i)  an  independent 
appraisal  firm  will  have  valued  each 
Property  to  be  transferred  by  MM  to  one 
or  more  Separate  Accounts  or  Other 
Entities;  (ii)  if  the  appraisal  is  more  than 
one  year  old,  the  value  of  each  Property 
so  appraised  will  be  updated  by  the 
appraiser  as  of  a  date  not  less  than  two 
weeks  prior  to  the  issuance  of  interests 
to  third  party  investors  in  the  Separate 
Accounts  or  Other  Entities,  and  if  a 
material  change  has  occurred  the 
appraiser  will  revise  its  appraisal  to 
reflect  that  new  value;  (iii)  an 
independent  fiduciary  for  each 
employee  benefit  plan  subject  to  the  Act 
(collectively,  the  Plans)  will,  prior  to 
agreeing  to  invest  in  the  Separate 
Account  or  Other  Entity,  be  provided 
with  all  information  regarding  the 
Properties  to  be  sold  to  the  Separate 
Account  or  Other  Entity,  including  third 
party  appraisals  and  a  private  placement 
memorandum  or  other  offering 
document,  which  will  describe  the  legal 
structure  and  include  risk  disclosures,  a 
summary  of  principal  terms  and  a 
schedule  of  fees;  and  (iv)  such 
independent  fiduciary  will  have 
reviewed  all  pertinent  terms  of  the  sale 
and  exchange  of  the  Properties  to  the 
Separate  Accoujits  or  Other  Entities  and 
will  have  concluded  that  the  transaction 
is  in  the  best  interest  of  the  Plan; 

(D)  Any  Covered  Transaction  will  be 
effected  at  fair  market  value  as  of  the 
time  of  the  transaction;  and 

(E)  Only  Plans  with  total  assets  having 
an-aggregate  fair  market  value  of  at  least 
$50  million  are  permitted  to  engage  in 
the  Covered  Transactions,  provided, 
however,  that — 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization. 
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whose  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust  or  any  other  entity  the  assets  of 
which  are  "plan  assets"  under  the  Plan 
Asset  Regulation,  which  entity  engages 
in  a  Covered  Transaction,  the  foregoing 
$50  million  requirement  shall  be 
deemed  satisfied  if  such  trust  or  other 
entity  has  aggregate  assets  which  are  in 
excess  of  $50  million;  provided  that  if 
the  fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity  is  not  the 
employer  or  an  affiliate  of  the  employer, 
such  fiduciary  has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization, 
whose  assets  are  commingled  for 
investment  purposes  in  a  group  trust  or 
any  other  form  of  entity  the  assets  of 
which  are  "plan  assets"  under  the  Plan 
Asset  Regulation,  which  engages  in  a 
Covered  Transaction,  the  foregoing  $50 
million  requirement  is  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  Plan  with 
respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  Plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  Plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  engaging  in  the 
Covered  Transactions.) 

Section  III.  Definitions 

(A)  The  term  "Other  Entities"  means 
any  investment  advisory  account,  trust, 
limited  partnership  or  other  investment 
account  or  fund  managed  by  MM  or  its 
affiliate,  as  defined  below  in  (C),  that  is 
neither  a  separate  account  managed  by 
MM  or  its  affiliate,  nor  a  general  account 
maintained  by  MM  or  its  affiliate. 


(B)  The  terms  "general  account"  or 
"general  investment  accoimt"  mean  the 
general  asset  accoimt  of  MM  and  any  of 
its  affiliates,  as  defined  below  in  (C), 
which  are  insurance  companies  licensed 
to  do  business  in  at  least  one  State,  as 
defined  in  section  3(10)  of  the  Act. 

(C)  The  term  "affiliate"  of  MM 
includes: 

(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  MM, 

(ii)  Any  officer,  director,  or  employee 
of  MM  or  person  described  in  (C)(i),  and 

(iii)  Any  partnership  in  which  MM  is 
a  partner. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,^refer  to  the  notice  of 
proposed  e)femption  (the  Notice) 
published  on  August  11,  1999  at  64  FR 
43738. 

Written  Comments 

The  only  written  comments  received 
by  the  Department  were  submitted  by 
the  applicant,  MM.  These  comments 
sought  several  changes  to  the  Notice, 
each  of  which  is  discussed  below. 

First,  the  exemption  as  proposed  had 
permitted  transfers  of  partial  or 
complete  interests  in  real  property  fi^om 
MM  to  one  or  more  separate  investment 
accounts.  The  applicant  requested  that 
the  exemption  be  expanded  to  include 
transfers  to  one  or  more  other  types  of 
entities,  such  as  limited  partnerships  or 
limited  liability  companies,  managed  by 
MM  or  its  affiliates,  so  long  as  these 
Other  Entities  are  deemed  to  hold  "plan 
assets"  under  the  Plan  Asset  Regulation. 
MM  stated  that  it  was  requesting  this 
change  to  provide  Plans  with  the 
opportunity  to  invest  in  vehicles  which 
are  most  advantageous  to  the  particular 
type  of  real  estate  investment  involved 
in  the  transaction.  Since  the  Plan 
fiduciary  would  still  receive  all 
pertinent  information  about  the 
investment  and  have  adequate 
opportiuiity  to  evaluate  the  terms  of  the 
Plan's  investment,  the  Department  has 
agreed  to  expand  the  Covered 
Transactions  of  Section  I  of  the 
exemption  to  include  Other  Entities  as 
requested  by  MM. 

In  addition,  the  Department  has 
added  a  definition  of  the  term  "Other 
Entities"  as  well  as  definitions  of  the 
terms  "general  accoimt"  and  "affiliate" 
of  MM  in  order  to  clarify  the  meaning 
of  these  terms  with  respect  to  the 
Covered  Transactions  in  Section  I. 
These  definitions  are  included  in 
Section  III  of  this  exemption  and  are 
based  on  similar  definitions  included  in 
a  prior  exemption  for  MM  covering  the 


sale  or  transfer  of  an  interest  in  a  shared 
investment  between  two  or  more 
accounts  (subject  to  the  conditions 
described  therein).  In  this  regard, 
interested  persons  should  see  Prohibited 
Transaction  Exemption  98-28  (63  FR 
33727,  June  19.  1998). 

With  respect  to  the  appraisals  of  the 
Properties  to  be  furnished  to  the 
independent  Plan  fiduciaries,  the 
applicant  had  represented  in  the  Notice 
that  the  value  of  each  Property  so 
appraised  vdll  be  confirmed  by  the 
appraiser  as  of  a  date  not  more  than  two 
weeks  prior  to  the  issuance  of  interests 
to  third  party  investors  in  the  Separate 
Accounts,  and  if  a  material  change  has 
occurred,  the  appraiser  will  revise  its 
appraisal  to  reflect  that  new  value.  The 
applicant  in  its  comment  letter  noted 
that  the  updated  appraisal  should  be 
provided  to  the  independent  fiduciary 
not  later  than  two  weeks  before  the 
issuance  of  interests  to  third  party 
investors  in  the  Separate  Accounts  (or 
Other  Entities)  in  order  to  provide  the 
independent  fiduciaries  adequate 
opportunity  to  review  the  updated 
appraisals  and  re-evaluate  their 
investment  decisions  by  the  closing 
date.  The  applicant  also  confirmed  that 
any  Covered  Transaction  will  be 
effected  at  fair  market  value  as  of  the 
time  of  the  transaction. 

Accordingly,  the  Department  has 
agreed  to  this  change,  and  has  revised 
Section  n.(C)(ii)  of  the  granted 
exemption  to  require  that  if  the 
appraisal  is  more  than  (^ne  year  old,  the 
value  of  each  Property  so  appraised  will 
be  updated  by  the  appraiser  as  of  a  date 
not  less  than  two  weeks  prior  to  the 
issuance  of  interests  to  third  party 
investors  in  the  Separate  Accounts  or 
Other  Entities,  and  if  a  material  change 
has  occurred  the  appraiser  will  revise  its 
appraisal  to  reflect  that  new  value.  The 
Department  has  added  Section  II. (D)  to 
reflect  MM's  representation  that  any 
Covered  Transaction  will  be  effected  at 
fair  market  value  as  of  the  time  of  the 
transaction.  The  Department  notes  that 
Section  II.  (D)  would  not  be  satisfied  if 
the  appraisal  did  not  accurately 
represent  the  fair  market  value  of  each 
Property  at  the  time  of  the  transaction. 
It  is  the  responsibility  under  the  granted 
exemption  for  MM  to  have  the        ^^ 
appraisals  updated  as  necessary  to 
reflect  fair  market  value. 

MM  also  sought  clarification  with 
respect  to  the  requirement  contained  in 
Section  II.(C)(iii)  of  the  Notice  that 
independent  appraisals  of  the  Properties 
will  be  provided  to  the  independent 
fiduciaries  for  the  Plans  prior  to  their 
agreement  to  invest  in  a  Separate 
Account.  MM  commented  that  in  an 
investment  vehicle  with  a  large  number 
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letter,  MM  also  noted 
Representation  2  of  the 
P  acts  and  Representations 
t  le  Notice  (the  Summary), 
its  life  and  health 
bu^ness  was  sold  on  March 
a  transition  period  under 
I  ind  sale  agreement,  MM 
offer  group  life  and 
.  Also,  with  respect  to 
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plan  for  Connecticut 
Insurance  Company 
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ent  has  considered  the 
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INFORMATION  CONTACT:  Gary 
)f  the  Department, 
219-8881.  (This  is  not 


Company  (BT)  Located 
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Exemption  9^50; 
ication  No.  0-10756) 


[Prohibited  Tr^saction 
Exemption  Ap]  il 

Exemption 

Section  I.  Coijered  Transactions 


restrictions  of  sections 

tfu-ough  (D)  and  406(b)(1) 
Act  and  the  sanctions 
the  application  of  section 
by  reason  of  section 
rough  (E)  of  the  Code, 
y  to  (1)  the  lending  of 
i  iffiliates  of  BT,  a  wholly 
subsi(  iary  of  Deutsche  Bank  AG 
<re  (i)  either  banks, 
the  United  States  or  by  a 
he  United  States,  or 
registered  under  the 


Securities  Exchange  Act  of  1934  (the 
1934  Act),  or  (ii)  certain  foreign 
affiliates  (the  Foreign  Affiliates)  of  BT 
and  DB  which  are  broker-dealers  or 
banks  in  jurisdictions  specified  in  this 
exemption  (collectively,  the  Affiliated 
Borrowers),  by  employee  benefit  plans 
(the  Client  Plans),  including 
commingled  investment  funds  holding 
Client  Plan  assets,  for  which  BT,  DB,  or 
either  of  their  current  or  future  affiliates 
or  successors  acts  as  securities  lending 
agent  (or  sub-agent)  (the  DB  Lending 
Agent);  and  (2)  the  receipt  of 
compensation  by  the  DB  Lending  Agent 
in  connection  with  these  transactions, 
provided  the  general  conditions  set 
forth  below  in  Section  II  are  met. 

Section  II.  General  Conditions 

(a)  For  each  Client  Plan,  neither  the 
DB  Lending  Agent  nor  an  Affiliated 
Borrower,  nor  an  affiliate  of  either,  has 
or  exercises  discretionary  authority  or 
control  with  respect  to  the  investment  of 
Client  Plan  assets  involved  in  the 
transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets. 

(b)  Any  arrangement  for  a  DB  Lending 
Agent  to  lend  Client  Plan  securities  to 
an  Affiliated  Borrower  in  either  an 
agency  or  sub-agency  capacity  is 
approved  in  advance  by  a  Client  Plan 
fiduciary  who  is  independent  of  the  DB 
Lending  Agent.'  In  this  regard,  the 
independent  Client  Plan  fiduciary  also 
approves  the  general  terms  of  the 
securities  loan  agreement  (the  Loan 
Agreement)  between  the  Client  Plan  and 
the  Affiliated  Borrowers,  although  the 
specific  terms  of  the  Loan  Agreement 
are  negotiated  and  entered  into  by  the 
DB  Lending  Agent  and  the  DB  Lending 
Agent  acts  as  a  liaison  between  the 
lender  and  the  borrower  to  facilitate  the 
lending  transaction. 

(c)  The  terms  of  each  loan  of 
securities  by  a  Client  Plan  to  the 
Affiliated  Borrowers  is  at  least  as 
favorable  to  such  Client  Plans  as  those 
of  a  comparable  arm's  length  transaction 
between  unrelated  parties. 

(d)  A  Client  Plan  may  terminate  the 
agency  or  sub-agency  arrangement  at 
any  time  without  penalty  to  such  Client 
Plan  on  five  business  days  notice, 
whereupon  the  Affiliated  Borrowers 
will  deliver  securities  identical  to  the 
borrowed  securities  (or  the  equivalent  in 


'  The  Department,  herein,  is  not  providing 
exemptive  relief  for  securities  lending  transactions 
engaged  in  by  primary  lending  agents,  other  than 
the  DB  Lending  Agent,  beyond  that  provided 
pursuant  to  Prohibited  Transaction  Exemption 
(PTE)  81-6  (46  FR  7527,  lanuary  23.  1981.  as 
amended  at  52  FR  18754,  May  i9,  1987)  and  PTE 
82-63  (47  FR  14804.  April  6,  1982). 


the  event  of  reorganization, 
recapitalization  or  merger  of-the  issuer 
of  the  borrowed  securities)  to  the  Client 
Plan  within  (1)  the  customary  delivery 
period  for  such  securities,  (2)  five 
business  days,  or  (3)  the  time  negotiated 
for  such  delivery  of  by  the  Client  Plan 
and  the  Affiliated  Borrowers,  whichever 
is  less. 

(e)  The  Client  Plan  receives  from  the 
Affiliated  Borrower  (either  by  physical 
delivery  or  by  book  entry  in  a  seciu-ities 
depository  located  in  the  United  States, 
wire  transfer  or  similar  means)  by  the 
close  of  business  on  or  before  the  day 
the  loaned  securities  are  delivered  to  the 
Affiliated  Borrower,  collateral 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
person  other  than  the  DB  Lending  Agent 
or  an  affiliate  thereof,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  PTE  81-6,  as  it  may  be 
amended  or  superseded. 

(f)  As  of  the  close  of  business  on  the 
preceding  business  day,  the  fair  market 
value  of  the  collateral  initially  equals  at 
least  102  percent  of  the  market  value  of 
the  loaned  securities  and,  if  the  market 
value  of  the  collateral  falls  below  100 
percent,  the  applicable  Affiliated 
Borrower  delivers  additional  collateral 
on  the  following  day  such  that  the 
market  value  of  the  collateral  is  again  at 
least  equal  to  102  percent. 

(g)  Prior  to  entering  into  the  lending 
program,  the  Affiliated  Borrower 
furnishes  the  DB  Lending  Agent  its  most 
recently  available  audited  and 
unaudited  statements,  which  are,  in 
turn,  provided  to  a  Client  Plan,  as  well    . 
as  a  representation  by  such  Affiliated 
Borrower,  that  as  of  each  time  it  borrows 
securities,  there  has  been  no  material 
adverse  change  in  its  financial  condition 
since  the  date  of  the  most  recently- 
furnished  statement  that  has  been 
disclosed  to  such  Client  Plan;  provided, 
however,  that  in  the  event  of  a  material 
adverse  change,  the  DB  Lending  Agent 
does  not  make  any  further  loans  to  such 
Affiliated  Borrower  unless  an 
independent  fiduciaivpf  the  Client  Plan 
is  provided  notice  orfmy  material 
adverse  change  and  approves  the  loan  in 
view  of  the  changed  financial  condition. 

(h)  In  return  for  lending  securities,  the 
Client  Plan  either — 

(1)  Receives  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  diu'ation  of  the  loan; 
or 

(2)  Has  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (Under  such 
circumstances,  the  Client  Plan  may  pay 
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a  loan  rebate  or  similar  fee  to  an 
Affiliated  Borrower,  if  such  fee  is  not 
greater  than  the  fee  the  Client  Plan 
would  pay  in  a  comparable  arm's  length 
transaction  with  an  unrelated  party.) 

(i)  All  procediues  regarding  the 
securities  lending  activities  conform  to 
the  applicable  provisions  of  PTE  81-6 
and  PTE  82-63  as  such  class 
exemptions  may  be  amended  or 
superseded  as  well  as  to  applicable 
securities  laws  of  the  United  States  or 
the  jurisdiction  in  which  the  Foreign 
Affiliate  is  domiciled,  as  appropriate. 

(j)  The  DB  Lending  Agent  or  an 
affiliate  which  is  domiciled  in  the 
United  States  will  indemnify  and  hold 
harmless  each  lending  Client  Plan  in  the 
United  States  against  any  shortfall  in  the 
collateral,  as  set  forth  in  the  applicable 
Loan  Agreement,  plus  interest  and  any 
transaction  costs  incurred  (including 
attorney's  fees  of  the  Client  Plan  arising 
out  of  the  default  on  the  loans  or  the 
failure  to  indemnify  properly  imder  this 
provision)  which  the  Client  Plan  may 
incur  or  suffer  directly  arising  out  of  the 
lending  of  securities  of  such  Client  Plan 
to  such  Affiliated  Borrower,  to  the 
extent  permitted  by  law.^  La  the  event 
that  an  Affiliated  Borrower  defaults  on 
a  loan,  the  DB  Lending  Agent  will 
liquidate  the  loan  collateral  to  purchase 
identical  securities  for  the  Client  Plan. 
If  the  collateral  is  insufficient  to 
accomplish  such  purchase,  the  DB 
Lending  Agent  or  the  applicable  affiliate 
will  indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral,  as  set  forth  in 
the  Loan  Agreement,  plus  interest  on 
such  amount  and  any  transaction  costs 
inciured  (including  attorney's  fees  of 
the  Client  Plan  arising  out  of  the  default 
on  the  loans  or  the  failure  to  indemnify 
properly  under  this  provision). 
Alternatively,  if  such  identical 
securities  are  not  available  on  the 
market,  the  DB  Lending  Agent  or  the 
applicable  affiliate  will  pay  the  Client 
Plan  cash  equal  to  (1)  the  market  value 
of  the  borrowed  securities  as  of  the  date 
they  should  have  been  returned  to  the 
Client  Plan,  plus  (2)  all  the  accrued 
financial  benefits  derived  from  the 
beneficial  owmership  of  such  loaned 
secmities  as  of  such  date,  plus  (3) 
interest  from  such  date  to  the  date  of 
payment. 

(k)  The  Client  Plan  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
dvuing  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  pajrments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 


2  where  the  law  prohibits  such  indemnification 
by  the  DB  Lending  Agent,  the  Affiliated  Borrower 
will  provide  the  identical  indemnification. 


purchase  additional  securities,  or  other 
distributions. 

(1)  The  DB  Lending  Agent  provides  to 
Client  Plans,  prior  to  any  Client  Plan's 
approval  of  the  lending  of  its  securities 
to  an  Affiliated  Borrower,  copies  of  the 
notice  of  proposed  exemption  (the 
Notice)  and  the  fined  exemption. 

(m)  Each  Client  Plan  receives  monthly 
reports  with  respect  to  its  securities 
lending  transactions,  including,  but  not 
limited  to,  the  information  described  in 
Representation  31  of  the  Notice 
(published  on  October  22,  1999  at  64  FR 
57142,  57150),  so  that  an  independent 
fiduciary  of  the  Client  Plan  may  monitor 
such  transactions  with  Affiliated 
Borrowers. 

(n)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  Affiliated  Borrowers; 
provided,  however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Related  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  a  DB  Lending  Agent, 
the  foregoing  $50  million  requirement 
shall  be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  imder  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Unrelated  Client  Plans),  whose 
eissets  are  commingled  for  investment 
piuposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
secm-ities  lending  arrangements  with  a 
DB  Lending  Agent,  the  foregoing  $50 
million  requirement  is  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  Client  Plan 
with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 


controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  imder  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  eimount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

In  addition,  none  of  the  entities 
described  above  are  formed  for  the  sole 
purpose  of  making  loans  of  seciuities. 

(0)  With  respect  to  each  successive 
two-week  period,  on  average,  at  least  50 
percent  or  more  of  the  outstanding 
dollar  value  of  seciuities  loans 
negotiated  on  behalf  of  Client  Plans  vkrill 
be  to  uiu-elated  borrowers. 

(p)  In  addition  to  the  above,  all  loans 
involving  a  Foreign  Affiliate  have  the 
following  supplemental  requirements: 

(1)  As  applicable,  such  Foreign 
Affiliate  is  registered  as  a  broker-dealer 
or  bank  with — 

(i)  The  Securities  and  Futures 
Authority  (the  SFA)  or  the  Financial 
Services  Authority  (the  FSA)  in  the 
United  Kingdom; 

(ii)  The  Deutsche  Bundesbank  and/or 
the  Federal  Banking  Supervisory 
Authority,  i.e.,  der  Bundesaufsichsamt 
fuer  das  Kreditwesen  (the  BAK)  or  the 
Bundesaufsichtsamt  fur  den  ^ 

Wertpapierhandel  (the  BAWe)  in 
Germany; 

(iii)  The  Ministry  of  Finance  (the 
MOF)  and/or  the  Tokyo  Stock  Exchange 
in  Japan; 

(iv)  The  Ontario  Securities 
Commission  (the  OSC)  and/or  the 
Investment  Dealers  Association  (the 
IDA),  or  the  Office  of  the 
Superintendent  of  Financial  Institutions 
(the  OSFI)  in  Canada; 

(v)  The  Swiss  Federal  Banking 
Commission  in  Switzerland:  and  (vi) 
The  Australian  Prudential  Regulation 
Authority  (APRA)  or  the  Australian 
Seciuities  and  Investments  Commission 
(ASIC),  and/ or  the  Australian  Stock 
Exchange  Limited  (ASEL)  in  Australia. 

(2)  Such  broker-dealer  or  bank  is  in 
compliance  with  all  applicable 
provisions  of  Rule  l.Sa-e  (17  CFR 
240.15a-6)  under  the  1934  Act  which 
provides  for  foreign  broker-dealers  a 
limited  exemption  from  United  States 
registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  dollar- 
denominated  securities  or  letters  of 
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(iv)  Any  participant  or  beneficiary  of 
any  participating  Client  Plan,  or  any 
duly  authorized  representative  of  such 
participant  or  beneficicuy. 

(r)(2)  None  of  the  persons  described 
above  in  paragraphs  (r)(l)(ii)-(r)(l)(iv)  of 
this  paragraph  (r)(l)  are  authorized  to 
examine  the  trade  secrets  of  the  DB 
Lending  Agent  or  commercial  or 
fiinancial  information  which  is 
privileged  or  confidential. 

in.  Definitions 

For  piuposes  of  this  exemption, 

(a)  The  term  "affiliate"  means  any 
entity  now  or  in  the  future,  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with  BT,  DB  or 
their  successors. 

(b)  The  term  "Affiliated  Borrower" 
means  an  affiliate  of  BT  or  DB  that  is  a 
bank,  as  defined  in  section  202(a)(2)  of 
the  Investment  Advisers  Act  of  1940 
(the  Advisers  Act),  that  is  supervised  by 
the  United  States  or  a  State,  or  a  broker- 
dealer  registered  imder  the  1934  Act,  or 
any  Foreign  Affiliate. 

(c)  The  term  "Foreign  Affiliate" 
means  an  affiliate  of  BT  or  DB  that  is  a 
broker-dealer  or  bank  that  is  supervised 
by  (1)  the  SFA  or  the  FSA  in  the  United 
Kingdom;  (2)  the  Deutsche  Bundesbank 
and/or  the  BAK,  or  the  BAWe  in 
Germany;  (3)  the  MOF  and/or  the  Tokyo 
Stock  Exchange  in  Japan;  (4)  the  OSC, 
the  IDA  and/or  OSFI  in  Canada;  (5)  the 
Swiss  Federal  Banking  Commission  in 
Switzerland;  and  (6)  APRA,  ASIC  and/ 
or  ASEL  in  Australia. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  April  9,  1999. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  published 
on  October  22,  1999  at  64  FR  57142. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 


prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plaii  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
acciu-ately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  30th  day 
of  December,  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  00-220  Filed  1-4-00;  8:45  am] 

BILLING  CODE  4510-29-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date/Time:  January  11,  2000,  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Room  770,  Arlington,  VA 
22230. 

Type  Of  Meeting:  Closed. 

Contact  Person:  Dr.  S.  Chic  Liu,  Program 
Director,  Information  Technology  and 
Infrastructure  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
545,  Arlington,  VA  22230.  (703)  306-1360. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  Infrastructure 
Systems  Panel — Unsolicited  Proposals  as  part 
of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  29,  1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[PR  Doc.  00-129  Filed  1-4-00;  8:45  am] 

BILUNa  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Experimental  &  Integrative  Activities; 
Notice  of  Meeting 

In  accordance  v«th  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotindation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities  (1193). 

Date/Time:  January  24,  2000,  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1150,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Anthony  Maddox, 
CISE  Postdoctoral  Research  Associates, 
Experimental  and  Integrative  Activities, 
Room  1160,  National  Science  Foundation, 
4201  Wilson  Boulevard,  VA  22230. 
Telephone:  (703)  306-1981. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Postdoctoral  Research  Associates  proposals 
submitted  in  response  to  the  program 
announcement  (NSF  97-169). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  29,  1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-128  Filed  1-4-00;  8:45  am) 

BILLING  C00€  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  February  14-16,  2000;  8:30 
a.m.  until  5  p.m. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Dimitry  Khavinson, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1994. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Dynamical  Systems/ET  Panel 
Meeting,  as  psirt  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  27,  1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-127  Filed  1-4-00;  8:45  am) 

BILUNG  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  coilection  and  solicitation 
of  pubUc  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Application  for  License  to 
Export  Nuclear  Equipment  and  Material. 

3.  The  form  number  if  applicable: 
NRC  Form  7. 

4.  How  often  the  collection  is 
required:  On  occasion;  for  each  separate 
request  for  a  specific  export  license  and 
for  exports  of  incidental  radioactive 
material  using  existing  general  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Any  person  in  the  U.S.  who 
wishes  to  export:  (a)  Nuclear  material 
and  equipment  subject  to  the 
requirements  of  a  specific  license;  (b) 
radioactive  waste  subject  to  the 
requirements  of  a  specific  license;  and 
(c)  incidental  radioactive  material  that  is 
a  contaminant  of  shipments  of  more 
than  100  kilograms  of  non-waste  ' 
material  using  existing  NRC  general 
licenses. 

6.  An  estimate  of  the  number  of 
responses:  63. 

7.  The  estimated  number  of  annual 
respondents:  63. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  150  hours  (2.4 
hours  per  response). 

9.  Aji  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 
equipment  requiring  a  specific 
authorization  or  radioactive  waste 
requiring  a  specific  authorization 
ordinarily  should  file  an  application  for 
a  license  on  NRC  Form  7,  except  that 
certain  submittals  should  be  filed  by 
letter.  The  application  will  be  reviewed 
by  the  NRC  and  by  the  Executive 
Branch,  and  if  applicable  statutory, 
regulatory,  and  policy  considerations 
are  satisfied,  the  NRC  will  issue  a 
license  authorizing  the  export. 

A  completed  NRC  Form  7  must  also 
be  filed  by  any  person  in  the  U.S. 
wishing  to  use  existing  NRC  general 
licenses  for  the  export  of  incidental 
radioactive  material  before  the  export 
takes  place  (if  the  total  amount  of  the 
shipment  containing  the  incidental 
radioactive  material  exceeds  100 
kilograms).  The  form  is  reviewed  by  the 
NRC  to  ensure  that  the  NRC  is  informed 
before  the  fact  of  these  kinds  of 
shipments  and  to  allow  NRC  to  inform 
other  interested  parties,  as  appropriate, 
including  import  control  authorities  in 
interested  foreign  coimtries. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (Lower  Level), 
Washington,  DC.  OMB  clearance 
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Dated  at  Rod  vill 
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For  the  Nucl 
Beth  C.  St.  Mar  r 
Acting  NRC  Cle  nance 
Chief  Informati  tn 

[FR  Doc.  00-20  i 
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0MB  reviewer  listed 
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this  date  will  be 
t  is  practiced  to  do  so,  but 
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Filed  1-4-00;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Decommissidning  Criteria  for  the  West 
Valley  Demorjstration  Project  (M-32) 
and  the  West  Valley  Site;  Revised 
motice  of  public  meeting 


agency: 

Commission 

ACTION 

meeting 


Nuclpar  Regulatory 
Revised  notice  of  public 


sled 
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t  iree 
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December  3.  1999,  the 
Regulatory  Commission 

in  the  Federal  Register 
Statement  on  the  criteria 
decommissioning  the 
l|emonstration  Project  and 
and  an  announcement 
meeting  on  the  Policy 
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hours.  Therefore,  NRC 
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policy  statement  and  the  NRC's 
regulatory  responsibilities  and  to  engage 
in  a  discussion  with  the  public  on 
questions  and  concerns  related  to  NRC 
responsibilities.  The  discussion  will 
also  facilitate  the  preparation  of  any 
written  conmients  on  the  policy 
statement  and  give  the  public  an 
opportunity  to  provide  oral  comments. 
In  the  discussions.  NRC  staff  will  be 
interested  in  hearing  views  on  issues 
such  as:  Institutional  Controls/ 
Engineered  Barriers;  Incidental  Waste; 
Partial  Site  Release;  Fulfillment  of 
NRC's  National  Environmental  Policy 
Act  responsibility,  and  any  other  issues 
related  to  the  NRC's  role  at  West  Valley 
that  the  public  may  be  interested  in. 
Although  the  focus  of  the  meeting  will 
be  on  a  discussion  with  the  public  on 
West  Valley  issues,  some  time  will  be 
reserved  for  those  wishing  to  read  a 
brief  formal  statement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  with  respect  to  this  action 
should  be  referred  to  Jack  D.  Parrott, 
Project  Scientist,  Deconunissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Mail  Stop  T-8F37,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001. 
Telephone:  (301)  415-6700;  e-mail: 
jdpl@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Nelson. 

Acting  Chief,  Decommissioning  Branch. 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-207  Filed  1^-00;  8:45  am] 

BILUNG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  January  3, 10, 17,  and 
24,  2000. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  3 

Wednesday,  January  5 

9:55  a.m.     Affirmation  Session  (Public 
Meeting)  (if  needed) 


Week  of  January  10 — Tentative 
Monday.  January  10 

10:00  a.m.     Meeting  with  D.C.  Cook  (Public 
Meeting)  (Contact:  John  Stang,  301^15- 
1345) 

Tuesday.  January  11 

9:30  a.m.     Briefing  on  Status  of  Research 
Programs,  Performance,  and  Plans 
(including  Status  of  Thermo-Hydraulics) 
(Public  Meeting)  (Contact:  Jocelyn 
Mitchell,  301-415-5289) 

Wednesday,  January  12     • 

9:55  a.m.     Affirmation  Session  (Public 

Meeting)  (if  needed) 
10:00  a.m.    Briefing  on  Status  of  NRR 

Programs,  Performance,  and  Plans 

(Public  Meeting)  (Contact:  Mike  Case, 

301-415-1134) 

Week  of  January  1 7 — Tentative 
Wednesday,  January  19 

8:30  a.m.    Discussion  of  Intragovemmental 

Issues  (Closed-Ex.  9) 
9:30  a.m.    Discussion  of  Management  Issues 

(Closed-Ex.  2  &  6) 

Thursday,  January  20 

9:55  a.m.    Affirmation  Session  (Public 

Meeting)  (if  needed) 
10:00  a.m.     Briefing  on  status  of  CIO 

Programs,  Performance,  and  Plans 

(Public  Meeting)  (Contact  Donnie 

Grimsley,  301-415-8702) 

Friday.  January  21 

10:00  a.m.     Briefing  on  Native  American, 
State  of  Nevada,  and  Affected  Units  of 
Local  Governments  Representatives 
Responses  to  DOE's  Draft  Environmental 
Impact  Statement  (EIS)  for  a  Proposed 
HLW  Geologic  Repository  (Public 
Meeting) 

Week  of  January  24 — Tentative 

Tuesday,  January  25 

9:00  a.m.     Briefing  on  NRC  Staffs  Response 
to  DOE's  Draft  Environmental  Impact 
Statement  (EIS)  for  a  Proposed  HLW 
Geologic  Repository  (Public  Meeting) 

Wednesday,  January  26 

9:25  a.m.     Affirmation  Session  (Public 

Meeting) 
9:30  a.m.     Briefing  on  Draft  50.59  Regulatory 
Guide  (Public  Meeting) 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
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to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  30, 1999. 
William  M.  Hill,  Jr.. 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  00-250  Filed  1-3-00;  11:28  am) 

BILUNQ  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request   for   Review   of  a 
Revised   Information   Collection:    Rl 
30-2 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  clearance  of  a 
revised  information  collection.  RI  30-2, 
Annuitant's  Report  of  Earned  Income,  is 
used  annually  to  determine  if  disability 
retirees  under  age  60  have  earned 
income  which  will  result  in  the 
termination  of  their  annuity  benefits. 

We  estimate  21,000  RI  30-2  forms  are 
completed  annually.  The  RI  30-2  takes 
approximately  35  minutes  to  complete 
for  an  estimated  annual  burden  of 
12,250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  4,  2000. 

ADDRESSES:  Send  or  deliver  comments 
to — William  C.  Jackson,  Chief, 
Eligibility  Division,  Retirement  and 
Insiuance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  2336,  Washington,  DC  20415 
and  Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  &  Budget, 
New  Executive  Office  Building,  NW, 
Room  10235,  Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Cyrus  S.  Benson,  Budget  & 


Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-210  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  632S-01-U 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request;  Extension  of 
Standard  Form  1 1 3-A 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995)  this  notice 
announces  a  request  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  renewal  of  authority  to 
collect  data  for  the  Monthly  Report  of 
Federal  Civilian  Employment  (SF  113- 
A).  The  information  that  is  collected 
provides  a  timely  count  of 
Govemmentwide  employment,  payroll, 
and  turnover  data.  Uses  of  the  data 
include  monthly  reporting  to  OMB  and 
publishing  the  bimonthly  Federal 
Civilian  Workforce  Statistics — 
Employment  and  Trends;  answering 
data  requests  fi-om  the  Congress,  White 
House,  other  Federal  agencies,  the 
media,  and  the  public;  providing 
employment  counts  required  by  OMB; 
and  serving  as  benchmark  data  for 
quality  control  of  the  Central  Personnel 
Data  File.  The  number  of  responding 
agencies  is  130.  The  report  is  submitted 
12  times  a  year.  The  total  number  of 
person-hours  required  to  prepare  and 
transmit  the  reports  annually  is 
estimated  at  3,120.  The  Office  of 
Personnel  Management  published  a 
preliminary  notice  of  its  intention  to 
submit  this  request  to  OMB  in  the 
September  2.  1999  Federal  Register  at 
page  48212.  No  comments  were 
received  as  a  result  of  this  notification. 

For  copies  of  the  clearance  package, 
call  Mary  Beth  Smith-Toomey,  Reports 
and  Forms  Officer,  on  (202)  606-8358, 
or  by  e-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
Tebruary  4,  2000. 

ADDRESSES:  Send  or  deliver  comments 
to: 
May  Eng,  U.S.  Office  of  Personnel 

Management,  Room  7439,  1900  E 

Street,  NW,  Washington,  DC  20415. 
And 
Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  NW,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  May 

Eng,  G202)  606-2684,  U.S.  Office  of 

Persormel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-211  Filed  1-4-00;  8:45  am) 

B4LUNG  CODE  6325-01-O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Conunittee 
will  be  held  on — 

Thursday,  January  13,  2000 
Thursday,  January  27,  2000 
Thursday,  February  3,  2000 

The  meeting  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  FV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
meinagement  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
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U.  S.  Office  of  Personnel  Management. 

fanice  R.  Lachance, 

Director. 

OPM/INTERNAL-13 

SYSTEM  NAME: 

Parking  Program  Records. 

SYSTEM  location: 

U.S.  Office  of  Personnel  Management, 
Office  of  Contracting  and 
Administrative  Services,  1900  E  Street 
NW.,  Washington,  DC  20415-7100. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  OPM  employees  and  others 
who  use  OPM  parking  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  the  administration  of  the  parking 
permit  system  for  OPM's  central  office 
at  the  Theodore  Roosevelt  Office 
Building,  1900  E  Street  NW., 
Washington,  DC.  The  records  include 
information  such  as  name;  Social 
Security  Number;  employing 
organization;  assigned  permit  number; 
home  and  office  telephone  numbers; 
home  address;  vehicle  information;  duty 
hours  and  location;  and  medical 
information  when  necessary. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 

Includes  the  following  with  any 
revisions  or  amendments: 

Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  and 
5  U.S.C.  301. 

PURPOSE(S): 

The  records  are  used  to  administer  the 
parking  program  at  OPM,  collect 
information  for  tax  purposes,  and 
compare  records  with  other  Federal 
agencies  to  ensure  parking  privileges  are 
not  abused.  These  records  may  also  be 
used  to  locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1,  3  through  7,  and  11, 
of  the  Prefatory  Statement  at  the 
beginning  of  OPM's  system  notices  (60 
FR  63075,  effective  January  17, 1996) 
apply  to  the  records  maintained  within 
the  system.  The  routine  uses  listed 
below  are  specific  to  this  system  of 
records  only. 

a.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 

b.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  persoimel 


policies,  practices,  and  matters  affecting 
working  conditions. 

c.  To  disclose  information  in 
computer  matching  activities,  including 
comparison  of  parking  records  with 
other  Federal  agencies,  and  for  the 
purpose  of  assigning  tax  liabilities 
related  to  the  fringe  benefit  accrual 
value  of  parking. 

d.  To  disclose  information  to  OPM's 
Medical  Doctor  for  approving  parking 
based  on  a  person's  disability. 

POLICIES  AND  PRACTICES  FOR  STORING; 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  in  an  automated  data  base. 

RETRIEV  ABILITY: 

These  records  are  retrieved  by  the 
names,  Social  Security  Numbers,  permit 
numbers,  addresses,  or  vehicle 
information  of  the  individuals  on  whom 
they  are  maintained. 

SAFEGUARDS: 

Access  is  only  to  authorized 
personnel  whose  duties  require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  of  time,  in  accordance 
with  NARA  General  Records  Schedules 
2  (pay)  and  11  (parking  permits). 
Disposal  of  manual  records  is  by 
shredding  or  burning;  electronic  data  is 
erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Facility  Services  Division,  Security 
Office,  Office  of  Contracting  and 
Administrative  Services,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-7100. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  contact  the 
system  manager.  Individuals  must 
furnish  the  following  for  their  records  to 
be  located  and  identified: 

a.  Full  name. 

b.  Parking  permit  number  (if 
appropriate). 

c.  Vehicle  license  number  (if 
appropriate). 

d.  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  for  their  records  to 
be  located  and  identified: 

a.  Full  name. 

b.  Parking  permit  number  (if 
appropriate). 
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c.  Vehicle  license  number  (if 
appropriate). 

d.  Social  Security  Number. 
Individuals  requesting  access  must 

also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  system  manager. 
Individuals  must  furnish  the  following 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Parking  permit  number  (if 
appropriate). 

c.  Vehicle  license  number  (if 
appropriate). 

d.  Social  Security  Number. 
Individuals  requesting  amendment 

must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individuals  to  whom  the 
records  pertain. 

b.  Information  taken  from  official 
OPM  records. 

c.  Other  Federal  agency  parking 
records. 

d.  OPM  Medical  Doctors  when 
disability  determinations  are  requested. 
[FR  Doc.  00-212  Filed  1-4-00;  8:45  am] 

BILLING  CODE  632&-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42279;  File  No.  SR-GSCC- 
99-05] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Formation  of  and  Involvement  in  the 
European  Securities  Clearing 
Corporation 

December  28.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
November  16,  1999,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 


The  Comijpssion  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks  the 
Commission's  approval  for  GSCC  to 
become  an  initial  shareholder  and  serve 
on  the  Board  of  Directors  of  the 
European  Securities  Clearing 
Corporation  ("ESCC"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Sslf-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1998.  GSCC  was  requested  by  its 
board  of  directors,  which  is  composed 
of  representatives  of  many  organizations 
active  in  the  government  debt  securities 
cash  and  repo  markets  both  in  the 
United  States  and  in  Europe,  to  explore 
the  possibility  of  providing  in  Europe 
the  types  of  comparison,  netting,  and 
risk  management  services  that  GSCC 
provides  in  the  United  States.  GSCC 
originally  planned  to  provide  these 
services  through  a  joint  venture  with  the 
Euroclear  Clearance  System  Societe 
Cooperative  ("Euroclear")  ^  and  its 
operator,  Morgan  Guaranty  Trust 
Company  of  New  York,  Brussels  Branch 
("Morgan")."*  Specifically,  GSCC  and 
Euroclear  had  plaimed  to  use  J. P. 
Morgan  Benelux,  S.A.  ("Benelux"),  an 
existing  Morgan  subsidiary,  as  the 
.  netting  vehicle.  Benelux  would  have 


'  15  U.S.C.  78s(b)(l). 


-  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

^  Euroclear  was  created  in  1968  to  provide 
clearance  and  settlement  for  internationally  traded 
securities.  It  provides  related  services  such  as 
custody,  securities  lending,  and  money  transfer. 
Euroclear  has  extensive  experience  in  European 
securities  settlement. 

•*  Morgan  and  Euroclear  recently  announced  that 
they  have  signed  a  letter  of  intent  to  create  a  new. 
market-owned  European  bank  to  succeed  Morgan  as 
operator  and  banker  of  Euroclear.  The  transition 
from  Morgan  to  the  new  bank  operator  is  expected 
to  occur  within  approximately  twenty  months. 


been  renamed  the  European  Securities 
Clearing  Corporation. ^  The  London 
Clearing  House  ("LCH")  was  also  asked 
by  its  members  to  provide  these  same 
services  in  Europe.**  In  response,  LCH 
began  offering  its  RepoClear  service  in 
August  1999  through  which  LCH 
provides  netting  services  for  European 
sovereign  debt  repo  transactions. 

GSCC,  Euroclear,  and  LCH 
(collectively,  the  "parties  '  and,  each 
individually,  a  "party")  have 
determined  that  it  would  be  more 
efficient  to  provide  the  services  for 
European  sovereign  debt  buy-sell  and 
repo  transactions  through  a  single 
netting  vehicle,  which  will  be  LCH 
through  its  RepoClear  service.'  This 
plan  aUows  for  a  logical  consolidation 
of  the  efforts  of  the  three  parties  and 
maximizes  the  synergies  to  be  achieved 
by  them.  Each  of  the  parties  brings  its 
unique  knowledge  and  experience  to  the 
effort.  GSCC  has  extensive  netting  and 
risk  management  expertise  as  the 
leading  provider  of  these  services  for  the 
buy-sell  and  repo  markets  in  the  United 
States.  Euroclear  has  over  thirty  years 
experience  providing  settlement, 
custody,  and  collateral  management 
services  in  Europe.  As  mentioned  above, 
LCH  provides  clearing  and  netting 
services  for  a  wide  array  of  financial 
products,  including  repos.  The  parties 
also  share  a  large  common  membership 
(mostly  through  affiliated  entities). 

The  parties  will  form  a  new  entity, 
ESCC,  which  is  proposed  to  be  a  United 
Kingdom  company  and  whose  purpose 
will  be  oversee  the  scope  and  nature  of 
the  netting  services  offered  by  LCH. 
Thus,  there  will  be  a  transition  of 
control  of  LCH's  RepoClear  service  from 
LCH  to  ESCC.  ESCC  will  be  owned 
equally  by  the  three  parties.  It  is 
intended  that  ESCC  be  governed  by  its 
market  participant  users,  who  are 
expecfed  to  be  major  participants  in  the 
European  fixed-income  marketplace. 

GSCC's  involvement  in  ESCC  at  the 
outset  will  be  a  governance  role  that 
should  help  ensure,  among  other  things, 
that  LCH/RepoClear  will  draw  upon 
GSCC's  experience  and  knowledge  and 


5  It  was  intended  that  GSCC  would  acquire  a 
minority  ownership  interest  in  Benelux. 

"  LCH  was  created  in  1888  to  clear  certain 
commodities  transactions.  It  currently  provides 
clearing  and  netting  services  for  a  wide  array  of 
financial  products,  including  bitures,  equities, 
swaps,  and  repos.  IXH  is  a  "recognized  clearing 
house"  under  the  United  Kingdom's  Financial 
Services  Act  of  1986. 

'  It  should  be  noted  that  there  is  at  least  one  other 
competing  netting  vehicle  in  Europe.  ClearNet. 
which  is  owned  by  the  ParisBourse.  LC:H  to  ESCC. 
ESCC  will  be  owned  equally  by  the  three  parties. 
It  is  intended  that  ESCC  be  governed  by  its  market 
participant  users,  who  are  expected  to  be  major 
participants  in  the  European  fixed-income 
marketplace. 
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solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-99-05  and 
should  be  submitted  by  January  26. 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  00-112  Filed  1-4-00;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3193] 

Bureau  of  Educational  and  Culturat 
Affairs;  Bosnia  and  Herzegovina 
Undergraduate  Development  Program; 
Notice:  Request  for  Proposals 

Summary 

The  Office  of  Academic  Exchange 
Programs  of  the  Bureau  of  Educational 
and  Cultural  Affairs  (EGA)  announces 
an  open  competition  for  the  Bosnia  and 
Herzegovina  Undergraduate 
Development  Program.  Four-year 
colleges  and  universities  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  host  between  two  and  five  Bosnian 
students  in  a  one-year,  non-degree 
imdergraduate  program  for  the  academic 
year  2000-2001.  Organizations  with  less 
than  four  years  of  experience  in  hosting 
international  exchange  students  are  not 
eligible  for  this  competition. 
Recruitment  and  selection  will  be 
conducted  by  the  U.S.  Embassy  Office  of 
Public  Affairs.  Sarajevo.  Bosnia  and 
Herzegovina. 

Program  Information 

The  Bosnia  and  Herzegovina 
Undergraduate  Development  Program  is 
designed  to  allow  Bosnian  students  an 
opportunity  to  obtain  knowledge, 
insight  and  cultural  enrichment  through 
their  academic  studies  at  American 
colleges  and  universities.  EGA  strongly 
encourages  institutions  to  guide 
students  to  courses  in  American  studies, 
or  other  courses  which  emphasize 
democracy,  market  economy,  and  civic 
society  per  the  intent  of  the  Support  for 
Eastern  European  Democracy  (SEED) 
Act  funding.  EGA  is  holding  an  open 
competition  for  four-year  universities 
and  colleges  giving  preference  to  those 
that  meet  the  following  criteria: 

•  Has  demonstrated  experience  in 
hosting  Bosnian  (or  Balkan  regional) 
students,  partnerships  with  Bosnian 
higher  education  institutions,  or 
expertise  and  interest  in  the  region 

•  Strong  intfemational  student 
advising  offices  with  experience  dealing 
with  cultural,  educational  and 
adjustment  issues  for  foreign  students 

•  Accessibility  to  and  opportunities 
for  cultural  and  social  activities  on-  and 
off-campus  with  access  to  public 
transportation 

•  Mid-size  institutions  (generally 
between  5.000-15,000  enrollement)  that 
offer  edl  or  most  of  the  eligible  fields  of 
study  for  this  program 

•  Diverse  student  populations  with 
substantial  foreign  student 
representation 
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•  Substantial  cost-sharing  toward 
tuition,  fees,  room  and  board  expenses, 
other  direct  participant  expenses,  and 
administrative  expenses 

•  Subject  to  the  availability  of  funds, 
the  Bureau  .of  Educational  and  Cultural 
Affairs  (EGA)  expects  to  make  up  to  foiu- 
awards  for  the  administration  of  the 
Bosnia  and  Herzegovina  Undergraduate 
Development  Program  for  the  2000- 
2001  academic  year.  The  duration  of  the 
grants  will  be  August  1,  2000  through 
July  15,  2001  and  programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  Solicitation  Package  for  further 
information. 

The  proposed  funding  will  support 
one  academic  year  of  study  in  the  fields 
of  agriculture,  American  studies, 
business  administration,  criminal 
justice,  economics,  education, 
environmental  resource  management, 
journalism/mass  communications, 
political  science,  and  public 
administration.  The  academic-year 
program  will  be  followed  by  a  four-to- 
twelve  week  internship  in  the  students' 
field  of  specialization.  The  program  will 
also  include  a  mid-year  workshop  to  be 
hosted  by  one  of  the  grantee 
institutions,  and  an  end-of-year 
workshop  in  Washington,  DC. 

Budget  Guidelines 

Organizations  with  less  than  four 
years  of  experience  in  hosting 
international  exchange  students  are  not 
eligible  for  this  competition  . 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program  based  on  the  specific 
guidelines  listed  in  the  Solicitation 
Package.  Per  participant  costs  should  be 
below  $25,000  in  order  to  be 
competitive.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Please  note  that 
indirect  rates  are  considered  part  of  the 
administrative  costs  and  should  be  kept 
to  a  minimum  or  cost-shared  as 
possible. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  following  code  ECA/A/E/EUR-00- 
06. 

For  Further  Information  ' 

Please  contact  the  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  Academic  Exchange  Programs,  ECA/ 


A/E/EUR,  SA-44,  Room  246.  U.S. 
Department  of  State,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547,  (202) 
205-0525,  fax  (202)  260-7985,  E-Mail: 
sgovatsk@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Manager  Sondra  Govatski  on 
all  other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  imtil  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://e.usia.gov/education/ 
rfps.  Please  read  all  information  before 
downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Culttual  Affairs  by  5  p.m.  Washington, 
D.C.  time  on  Tuesday,  February  22, 
2000.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 

Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  nine  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
EGA/A/E/EUR-00-06,  Program 
Management,  EGA/EX/PM,  SA-44 
Room  336,  301  4th  Street,  S.W.. 
Washington,  D.C.  20547 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Biu-eau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy,  Sarajevo,  for  its  review,  with 
the  goal  of  reducing  the  time  it  takes  to 
get  Embassy  comments  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Biueau's  authorizing 
legislation,  programs  must  maintain  a 


non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportiuiities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

The  Bureau  of  Educational  and 
Cultural  Affairs  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
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Review  Criterii  i 

Technically  ( ligible  applications  will 
be  competitive  y  reviewed  according  to 
the  criteria  stat  id  below.  These  criteria 
are  not  rank  or(  ered  and  all  carry  equal 
weight  in  the  p  roposal  evaluation: 

1 .  Intematioi  al  Student  and 
Academic  Sup|  lort:  Proposals  should 
describe  suppo  rt  services  provided  by 
the  institution  i  ind  department/ school 
for  intemation:  1  students  including 
monitoring  anc  evaluation  of  students 
and  program. 

2.  Ability  to  *rovide  Cultural 
Enrichment  an  I  Community  Outreach 
Opportunities:  Proposals  should 
demonstrate  a  commitment  to  plaiuiing, 
implementing,  and  supporting  the 
Bosnian  studei  ts  in  participating  in 
cvdtural,  social  and  community 
outreach  oppoitunities. 

3.  Support  ol  Diversity:  Proposals 
should  demons  trate  the  recipient's 
commitment  tc  promoting  the 
awareness  and  understanding  of  both 
geographic  and  ethnic  diversity. 

4.  Institution  s  Record/ Ability: 
Proposals  shou  d  demonstrate  an 
institutional  re  ;ord  of  strong  academic 
programs  and  s  uccessful  exchange 
programs.  This  includes  responsible 
fiscal  managen  ent  and  full  compliance 
with  all  report!  ng  requirements  for  past 
ECA  (formerly  JSIA)  grants  as 
determined  by  SCA's  Office  of 
Contracts.  The  Bureau  will  consider  the 
past  performan  ce  of  prior  recipients  and 
the  demonstrat  3d  potential  of  new 
applicants. 

5.  Cost  Effec  iveness:  Proposals 
should  indicati  (  a  high  level  of  cost 
sharing  and  a  c  ompetitive  level  of  cost 
per  individual  ptudent  for  the  ECA. 

Authority 
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making  authority  for 
contained  in  the  Mutual 
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jurpose  of  the  Act  is  "to 
of  the  United 
mutual  understanding 
pie  of  the  United  States 


and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  ft-iendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  Bosnia 
and  Herzegovina  Undergraduate 
Development  Program  is  provided 
through  the  Support  for  East  European 
Democracy  (SEED)  Act  of  1989.  The 
SEED  Act  targets  assistance  funds  to 
advance  the  democratic  and  economic 
transition  of  Central  and  Eastern 
Eiurope.  Programs  and  projects  must 
conform  with  Agency  requirements  emd 
guidelines  outlined  in  the  Solicitation 
Package.  ECA  projects  and  programs  are 
subject  to  the  availability  of  funds. 

Notice 

The  terms  andxonditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordcUice  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bmeau  procedures. 

Dated:  December  28,  1999. 
Evelyn  S.  Lieberman, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-183  Filed  1-4-00;  8:45  am] 
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DEPARTMEffT  OF  STATE 

[Public  Notice  3194] 

Bureau  of  Educational  and  Cultural 
Affairs;  Sumnner  Institute  for  EFL 
Administrators  From  Francophone  and 
Lusophone  Sub-Saharan  Africa 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  African  Programs  Branch 
of  the  Office  of  Academic  Exchange 
Programs  of  the  U.S.  Department  of 
State's  Bureau  of  Educational  and 


Cultural  Affairs  (hereafter  referred  to  as 
the  Bureau)  announces  an  open 
competition  for  an  assistance  award. 
Accredited,  post-secondary  educational 
institutions  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  apply  to  develop  a 
Summer  Institute  for  English-as-a- 
Foreign-Language  (EFL)  Administrators 
from  Francophone  and  Lusophone  Sub- 
Saharan  Africa.  The  Sununer  Institute 
will  provide  a  six-week  program  in 
education  management  for  16  secondary 
school  EFL  supervisors/inspectors  and 
school  administrators  with  strong  EFL 
backgrounds  selected  from  French  and 
Portuguese-speaking  countries  of  Sub- 
Saharan  Africa.  (Note:  The  actual 
number  may  be  slightly  higher  with  the 
inclusion  of  one  or  two  participants 
from  Haiti.) 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Govemmeiit  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *   *   *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*   *   *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  cited  above  is 
provided  through  the  Fulbright-Hays  Act. 

Programs  and  projects  must  conform  to 
Bureau  requirements  and  guidelines  outlined 
in  the  Solicitation  Package.  Bureau  projects 
and  programs  are  subject  to  the  availability 
of  funds. 

Announcement  Title  and  Number:  All 
communications  with  the  Bureau 
concerning  this  annoxmcement  should 
refer  to  the  above  title  and  reference 
number  ECA/A/E/AF-00-01. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  by  the  Bureau 
by  5  p.m.  Washington,  D.C.  time  on 
February  1 1 ,  2000.  Faxed  documents 
will  not  be  accepted,  nor  will 
docimients  postmarked  February  1 1 , 
2000,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

The  Summer  Institute  for  EFL 
Administrators  should  be  programmed 
to  encompass  about  45  days  and  should 
begin  and  end  between  June  1,  2000, 
and  August  31,  2000,  depending  on  the 
host  institution's  academic  calendar.  No 
funds  may  be  expended  until  a  grant 
agreement  is  signed  with  the  Bureau's 
Grants  Division. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Herrera,  Program  Officer,  phone: 
202-619-5405,  fax:  202-619-6137,  or  e- 
mail:  cherrera@usia.gov,  Office  of 
Academic  Exchange  Programs,  African 
Programs  Branch,  Room  232,  Bureau  of 
Educational  and  Cultvual  Affairs,  U.S. 
Department  of  State  SA-44,  301  4th 
Street,  S.W.,  Washington,  D.C.  20547. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  The 
Bureau's  website  at  http://e.usia.gov/ 
education/rfps.  Please  read  the 
information  provided  before 
downloading.  Please  specify  Program 
Officer  Carol  Herrera  on  all  inquiries 
and  correspondence.  Interested 
applicants  should  read  the  complete 
Federal  Register  annoimcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed.  Bureau  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  seven  (7) 
copies  of  the  application  should  be  sent 
to:  U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultvual  Affairs,  Ref.: 
ECA/A/E/AF-00-01,  Program 
Management  Staff,  ECA/EX/PM,  Room 
336,  301  4th  Street,  S.W.,  Washington, 
D.C.  20547. 

Diversity  Guidelines:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  imder 
the  'Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement):  The  Year  2000 
(Y2K)  issue  is  a  broad  operational  and 
accounting  problem  that  could 
potentially  prohibit  organizations  from 
processing  information  in  accordance 
with  Federal  management  and  program 
specific  requirements  including  data 
exchange  with  the  Bureau.  The  inability 
to  process  information  in  accordance 
with  Federal  requirements  could  result 
in  grantees'  being  required  to  return 


funds  that  have  not  been  accounted  for 
properly. 

Tne  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  acciu^tely 
process  data  and  dates  (cadculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 
SUPPLEMENTARY  INFORMATION: 

Program  overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Department  of  State  solicits  proposals 
for  a  Summer  Institute  for  English-as-a- 
Foreign-Language  (EFL)  Administrators 
ftxjm  Francophone  and  Lusophone  Sub- 
Saharan  Africa.  The  Summer  Institute 
will  provide  a  six-week  academic 
program  incorporating  a  U.S.  cultural 
and  educational  experience,  for  16 
supervisors/inspectors/administrators  of 
secondary  schools  from  French  and 
Portuguese-speaking  countries  of  Sub- 
Saharan  Africa.  The  actual  number  may 
be  slightly  higher  with  the  inclusion  of 
one  or  two  participants  from  Haiti. 
Subject  to  availability  of  funds,  one 
grant  will  be  awarded  to  conduct  the 
2000  Institute. 

The  Bureau  asks  for  detailed 
proposals  from  U.S.  institutions  of 
higher  education  which  have  an 
acknowledged  reputation  in  the  fields  of 
education  administration  and  EFL. 
Special  expertise  in  handling  cross- 
cultural  programs  and  experience  with 
educational  systems  in  Sub-Saharan 
Africa  and  African  education 
administrators  are  also  required.  Note: 
Applicant  organizations  should 
demonstrate  a  proven  record  (at  least 
four  years)  of  experience  in 
international  exchange. 

The  general  objective  of  the  Institute 
is  to  support  and  encourage  the 
upgrading  of  English  language  programs 
in  secondary  schools  in  French  and 
Portuguese-speaking  African  countries 
through  enhancing  participants' 
management  and  organizational  skills 
and  broadening  their  understanding  of 
U.S.  institutions  and  culture. 

Guidelines 

The  proposal  should  be  designed  to 
support  the  following  specific  activities: 

(aj  A  five-week  academic  program 
with  emphasis  on  developing  the 
capacities  of  supervisors/inspectors/ 
administrators  to  strengthen  EFL 
programs  through  more  effective 


management  of  teachers,  students,  and 
resources.  Detailed  academic  objectives 
are  set  forth  in  the  Solicitation  Package. 

(b)  Cultural  activities  facilitating 
interaction  among  the  African 
participants,  American  students, 
faculty,  and  administrators  and  the  local 
community  to  promote  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
African  countries,  planned  within  the 
five-week  academic  program. 

(c)  A  one-week,  escorted,  cultural  and 
educational  tour  of  Washington,  D.C, 
complementing  and  reinforcing  the 
academic  material. 

(d)  Follow-on  communication  among 
participants  and  the  U.S.  institution  to 
continue  exchanges  of  ideas  developed 
diu-ing  the  Institute. 

(e)  Assistance  to  participants  to  select, 
purchase  and  ship  professional 
materials  to  use  in  fgllow-on  activities 
and  training  projects  in  their  home 
coimtries. 

Participants  will  be  selected  by  the 
Bureau,  based  on  nominations  from  U.S. 
Embassies.  Minimum  qualifications  for 
all  participants  will  be  (1)  adequate 
proficiency  in  English  to  be  able  to 
participate  in  and  benefit  from  the 
program,  (2)  the  equivalent  of  BA/BS 
degrees  from  thefr  national  education 
systems,  and  (3)  job  responsibilities 
related  to  school/program 
administration.  Participants  will  enter 
the  United  States  on  J-visas,  using  lAP- 
66  forms  issued  by  U.S.  Embassies  in 
the  home  country. 

The  U.S.  institution  should  plan  to 
conduct  an  initial  needs  assessment  of 
participants  and  should  be  prepared  to 
adjust  program  emphasis  as  necessary  to 
respond  to  participants'  concerns  for 
EFL  education.  Specific  areas  to  address 
in  the  five-week  academic  program 
follow: 

1 .  Managing  the  teaching  staff: 
Evaluating,  supporting,  motivating 
teachers;  designing  and  conducting  in- 
service  training  programs:  promoting 
professional  ethics;  building  staff 
cohesiveness. 

2.  Student  development:  Setting 
behavioral/learning  standards, 
evaluating  student  progress,  creating  a 
school  culture  conducive  to  learning, 
fostering  parental  involvement. 

3.  Managing  resources:  Conducting 
resource  inventories,  allocating/tracking* 
resources,  budgeting,  optimizing  limited 
resources,  developing  access  to  outside 
resources. 

4.  Introduction  to  Internet  (WWW  and 
e-mail)  for  professional  networking  and 
development.  Few  participants  will 
have  visited  the  United  States 
previously.  In  view  of  this,  an  initial 
orientation  to  the  host  institution 
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There  must  be  a 
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program  budget.  For 
better  understa  tiding  or  further 
clarification,  a|  tplicants  may  provide 
separate  sub-bi  dgets  for  each  program 
component,  ph  ase,  location,  or  activity 
in  order  to  faci  itate  The  Bureau 
decisions  on  ft  nding.  The  cost  to  the 
Bureau  for  the  Summer  Institute  for  EFL 
Administrators  from  Francophone  and 
Lusophone  Afr  ica  should  not  exceed 
$100,000  basec  on  16  participants. 
Funding  level  vill  be  adjusted  at  a  later 
date  to  accomn  lodate  inclusion  of  1-2 
additional  part  cipants  from  Haiti. 
Grants  awarded  to  eligible  organizations 
with  less  than  our  years  of  experience 
in  conducting  ntemational  exchange 
programs  will  »e  limited  to  $60,000. 

Allowable  cc  sts  for  the  program 
include  the  fol  owing: 

(1)  Instructional  costs  (for  example: 
instructors'  sal  uies,  honoraria  for 
outside  speake  s,  educational  course 


neals,  and  incidentals  for 


materials) 

(2)  Lodging, 
participants; 

(3)  Expenses  associated  with  cultural 
activities  plani  led  for  the  group  of 
participants  (fcr  example:  tickets, 
transportation) ; 

(4)  Administrative  costs  as  necessary. 

Proposals  sh  auld  maximize  cost- 
sharing  throug  1  private  sector  support 
as  well  as  insti  uUonal  direct  funding 
contributions. 

Please  refer  I  o  the  Solicitation 
Package  for  coi  aplete  budget  guidelines 
and  formatting  instructions. 

Review  Proces  i 

The  Bureau  vill  acknowledge  receipt 
of  all  proposal  ;  and  will  review  them 
for  technical  e  igibility.  Proposals  will 


be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Bureau  elements. 
Final  funding  decisions  are  at  the 
discretion  of  the  Department  of  State's 
Under  Secretary  for  Public  Diplomacy 
and  Public  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposal  should  exhibit  quality,  rigor, 
and  appropriateness  of  proposed 
syllabus  to  the  academic  objectives  of 
the  Institute.  Proposal  should 
demonstrate  effective  use  of  commimity 
and  regional  resources  to  enhance  the 
cultiiral  and  educational  experiences  of 
participants. 

2.  Program  planning:  Relevant  work 
plan  and  detailed  calendar  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Plan  and 
calendar  should  adhere  to  the  program 
overview  and  guidelines  described 
above. 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  a  substantive  academic  program 
and  effective  cross-cultural 
communication  with  African 
participants.  Proposal  should  show 
evidence  of  strong  on-site 
administrative  capabilities  with  specific 
discussion  of  how  logistical 
arrangements  will  be  undertaken. 

4.  Area  Expertise:  Proposals  should 
demonstrate  institutional  experience  in 
and  knowledge  of  Africa  (Francophone 
and  Lusophone)  as  well  as  expertise  in 
education  in  developing  countries. 

5.  Multiplier  effect/impact:  Proposed 
program  should  contribute  to  long-term, 
mutual  imderstanding  and  sharing  of 
information  about  Africa  among 
Americans,  as  well  as  to  the 
understanding  and  knowledge  of  the 
U.S.  among  the  Afiican  participants. 

6.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  ujiderstanding  of 
diversity.  Program  administrators 


should  strive  for  diversity  among 
Institute  staff,  imiversity  students,  and 
the  host  commimity  who  interact  with 
participants. 

7.  Ability  to  achieve  program 
objectives:  Teaching  objectives  should 
be  reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

8.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  grants  as 
determined  by  the  Bureau's  Grants 
Division.  The  Bureau  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

9.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  which  ensures  that  Biu'eau 
supported  programs  are  not  isolated 
events. 

10.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
Summer  Institute's  success,  both  as  the 
activities  unfold  and  at  the  end  of  the 
program. 

11.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

12.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
m.odified  by  any  Bineau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedxu'es. 
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Dated:  December  20,  1999. 
Evelyn  S.  Lieberman, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-184  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  December 
24, 1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-99-6694. 

Date  Filed:  December  21,  1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PSC/Reso/101  dated  November  17,  1999 
Expedited  Resos  and  Recommended 

Practices  rl-ll 
Intended  effective  date:  as  early  as 

December  31,  1999. 
Andrea  M.  Jenkins, 
Federal  Register  Liaison. 
[FR  Doc.  00-160  Filed  1-4-00;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Providence-T.F. 
Green  Airport,  Warwick,  Rl 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
map  for  Providence-T.F.  Green  Airport, 
as  submitted  by  the  Rhode  Island 
Airport  Corporation  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150, 
is  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Providence-T.F.  Green 
Airport  under  part  150  in  conjiinction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  June  19,  2000. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 


exposure  map  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  22, 
1999.  The  public  comment  period  ends 
on  March  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Silva,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  ANE-600,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  10803. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  armounces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Providence-T.F.  Green  Airport  is  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
December  22, 1999.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  June  19,  2000.  This  notice 
also  aiuiounces  the  availability  of  this 
program  for  public  review  cuid 
comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure 
map  which  meets  applicable  regulations 
and  which  depicts  non  compatible  land 
uses  as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  map  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  An  airport  operator  who  has 
submitted  a  noise  exposiu-e  map  that  is 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulation  (FAR)  part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  introduction  of 
additional  non-compatible  uses. 

The  Rhode  Island  Airport  Corporation 
submitted  to  the  FAA,  on  November  4, 
1999,  a  noise  exposure  map, 
descriptions,  and  other  documentation 
which  were  produced  during  the 
Airport  Noise  Compatibility  Planning 
(Part  150)  study  at  Providence-T.F. 
Green  Airport  from  March  1998  to 
November  1999.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  map,  as  described  in 
Section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 


surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
Section  1 04(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  Rhode  Island 
Airport  Corporation.  The  specific  maps 
under  consideration  were  Exhibits  1-1, 
"1998  Existing  NEM,"  and  Exhibit  1-3, 
"2003  NCP/NEM",  along  with  the 
supporting  documentation  in  "FAR  Part 
150  Noise  Compatibility  Study  Update." 
The  FAA  has  determined  that  the  maps 
for  Providence-T.F.  Green  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  December  22,  1999. 

FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
■developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposure  map  submitted  under 
Section  103  of  the  Act,  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contours,  or 
in  interpreting  the  noise  exposure  map 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  Section  107 
of  the  Act.  These  functions  are 
inseparable  fi-om  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA's 
review  of  a  noise  exposure  map. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  the  map,  or  with  those 
public  agencies  and  plaiming  agencies 
with  which  consultation  is  required 
under  Section  103  of  the  Act.  The  FAA 
has  relied  on  the  certification  by  the 
airport  operator,  under  Section  150.21 
of  FAR  part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Providence-T.F.  Green  Airport,  also 
effective  on  December  22,  1999. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
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compatibility  p  rograms,  but  that  further 
review  will  be  i  lecessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  revi  bw  period,  limited  by 
law  to  a  maxim  am  of  180  days,  will  be 
completed  on  or  before  June  19,  2000. 
The  FAA's  detailed  evaluation  will  be 
conducted  undur  the  provisions  of  14 
CFR  part  150.  Section  150.33.  The 
primary  consid  srations  in  the 
evaluation  proc  ess  are  whether  the 
proposed  measi  ires  may  reduce  the  level 
of  aviation  safei  y,  create  an  undue 
burden  on  intei  state  or  foreign 
commerce,  or  bj  reasonably  consistent 
with  obtaining  ihe  goal  of  reducing 
existing  non-co  [npatible  land  uses  and 
preventing  the  ntroduction  of 
additional  non-  compatible  land  uses. 

Interested  pei  sons  are  invited  to 
comment  on  thi  s  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  othtr  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  conside  'ed  by  the  FAA  to  the 
extent  practical  ile.  Copies  of  the  noise 
exposure  map,  iie  FAA's  evaluation  of 
the  map.  jmd  tie  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Rhode  Island  A  irport  Corporation,  T.F. 
Green  Airport.  2000  Post  Road, 
Warwick,  Rh)de  Island  02886-1533 
Federal  Aviatio  n  Administration,  New 
England  Regi  an.  Airports  Division, 
ANE-600,  16  New  England  Executive 
Park,  Burlington,  Massachusetts 
01803 

Questions  m<  y  be  directed  to  the 
individual  namled  above  under  the 
heading:  FOR  FARTHER  INFORMATION 
CONTACT. 

Issued  in  Burli  igton,  Massachusetts  on 
December  22, 19<9. 
Bradley  A.  Davis 

Acting  Manager. .  \irports  Division. 
(FR  Doc.  00-155  Mled  1-4-00;  8:45  am] 

8ILUNG  CODE  4910- 1 3-M 


DEPARTMENT 


OF  TRANSPORTATION 


Federal  Aviatidn  Administration 


RTCA;  Special 
Environmental 
Procedures  foi 


P\irsuant  to 
Federal 
92^63,  5  U.S. 
hereby  given 
(SC}-135 
19, 2000, 
will  be  held  at 
Avenue,  NW 
DC,  20036. 

The  agenda 
(1)  Welcome 


Committee  135; 
Conditions  and  Test 
Airtwrne  Equipment 


s  action  10(a)(2)  of  the 
Advise  ry  Committee  Act  (P.L. 
Appendix  2),  notice  is 
fc  r  Special  Committee 
meeti  ng  to  be  held  January  16- 
starti:  ig  at  9  a.m.  The  meeting 
?TCA,  1140  Connecticut 
uite  1020,  Washington, 

will  include:  January  17, 
ajjd  Introductory  Remarks; 


(2)  Agenda  Overview;  (3)  Review 
Section  8  Proposed  Changes;  (4)  Review 
Section  16  Proposed  Changes;  (5) 
Review  Status  of  Section  20  Working 
Group;  (6)  Review  milestone  schedule 
for  release  of  revisions  to  DOD-160D; 
(7)  Other  Business;  (8)  Confirm  dates  for 
future  meetings;  (9)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
(202)  833-9434  (fax);  or  http:// 
www.rtca.org  (web  site).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
22,  1999. 

Gregory  D.  Burke, 
Designated  Official. 

(FR  Doc.  00-156  Filed  1^-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53;  Air 
Traffic  Services;  Safety  and 
Interoperability  Requirements 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63,  5  U.S.C,  Appendix  2), 
notice  is  hereby  given  for  a  joint  Special 
Committee  (SC)-189/EUROCAE 
Working  Group  (WG)-53  meeting  to  be 
held  January  31-February  4,  2000, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  EUROCAE,  17  rue  Hamelin, 
Paris,  France  16. 

The  agenda  will  be  as  follows: 
Monday,  January  31:  Opening  Plenary 
Session  Convenes  at  9:00  a.m.:  (1) 
Introductory  Remarks;  (2)  Review  and 
Approve  Agenda;  (3)  Review  and 
Approve  Summary  of  the  Previous 
Meeting;  (4)  Sub-Group  and  Related 
Reports;  (5)  Position  Papers  Planned  for 
Plenary  Agreement;  (6)  SC:-189/WG-53 
Co-chair  Progress  Report.  Tuesday, 
February  1  through  Thursday,  February 
3:  (7)  Sub-group  Meetings.  Friday, 
February  4:  Closing  Plenary  Session:  (8) 
Introductory  Remarks;  (9)  Review  and 
Approval  of  Agenda;  (10)  Review  of 
Preliminary  Meeting  Minutes;  (11)  Sub- 
group and  Related  Reports;  (12)  Position 
Papers  Planned  for  Plenary  Agreement; 
(13)  SC-189/WG-53  Co-chair  Progress 
Report  and  (14)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 


With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Cormecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036,  by  phone  at  (202)  833-9339,  by 
fax  at  (202)  833-9434,  or  by  e-mail  at 
hmoses@rtca.org.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
22,  1999. 

Gregory  D.  Burke, 
Designated  Official. 

[FR  Doc.  00-157  Filed  1-4-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Joint  RTCA  Special  Committee 
181/EUROCAE  Working  Group  13 
Standards  of  Navigation  Performance 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C,  Appendix  2), 
notice  is  hereby  given  for  a  joint  Special 
Committee  181/EUROCAE  Working 
Group  meeting  to  be  held  January  17- 
22,  2000,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  the  Honeywell, 
Inc.  Commercial  Aviation  Systems, 
21111  North  19th  Ave,  Phoenix,  AZ 
85036.  The  host,  Mr.  David  Dwyer,  may 
be  reached  at  (602)  436-7268  (phone), 
dave.dwyet@cas.honeyweU.com  (email). 

The  agenda  will  be  as  follows:  January 
17-18,  9:00  a.m.-5:00  p.m.  (1)  Working 
Groups  1  and  4  to  meet  separately; 
January  19,  9:00  a.m.-noon,  (2)  Plenary 
Final  Review  DO-236A;  January  20, 
9:00  a.m.-noon,  (3)  Plenary  Final 
Review  DO-236A,  1:00  p.m.-5:00  p.m., 
(4)  Final  Review  Moving  Maps  MOPS; 
January  21,  9:00  a.m.-noon  (6)  Plenary 
Final  Review  Moving  Map  MOPS;  (7) 
Chairman's  Remarks;  (8)  Working  Group 
Reports;  (9)  Plenary  Review  DO-236A 
and  Moving  Maps  MOPS;  (10)  Confirm 
dates  of  future  meetings;  (11)  Other 
Business;  (12)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
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present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  December 
22,  1999. 

Gregory  D.  Burke, 
Designated  Official. 
[FR  Doc.  00-158  Filed  1-4-00;  8:45  am] 

BILLING  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Melbourne  International  Airport, 
Melbourne,  Florida 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  impose  and  use  the  revenue 
from  a  PFC  at  Melbourne  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  4,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822-5024. 

In  addition,  one  copy  of  any 
conmients  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  C. 
Johnson,  Executive  Director  of 
Melbomue  International  Airport  at  the 
following  address:  Melbourne 
International  Airport,  One  Air  Terminal 
Parkway,  Suite  220,  Melbom'ne,  Florida 
32901-1888. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Melboimie 
International  Airport  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  L  Rovira,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822-5024,  (407) 
812-6331  X  31.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Melbourne  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  ]X  of  the  Omnibus  Budget 
Refconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On,  December  27,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Melbourne  International 
Airport  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
19,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  00-C-OO-MLB. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2000. 

Total  estimated  PFC  revenue: 
$831,194. 

Brief  description  of  proposed 
project(s):  Improve,  Renovate  Terminal 
Building-Phase  1 — Reroofing;  Acquire 
Security  Improvements  &  Police 
VAicle;  Runway  9L  Safety  Area 
Wetland  Mitigation  Phase  2;  Improve, 
Renovate  Terminal  Building-Phase  2 
Wall  and  Skylight  Repair;  Acquire 
Airport  News  and  Training  Network 
System;  Acquire  ARFF  Vehicle  and 
Three  Proximity  Suits;  Improve, 
Renovate  Terminal  Building-Phase  3 
Restroom  Renovation;  Acquire  Aircraft 
Loading  Bridge. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Melbourne 
International  Airport. 

Issued  in  Orlando.  Florida  on  December 
27,  1999. 
John  W.  Reynolds,  Jr., 

Acting  Manager,  Orlando  Airports  District 

Office,  Southern  Region. 

(FR  Doc.  00-159  Filed  1-4-00;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Harris  and  Montgomery  Counties, 
Texas 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environment  impact  statement  will  be 
prepared  for  a  proposed  transportation 
improvement  project  in  Harris  and 
Montgomery  Counties,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mack,  P.E.,  Federal  Highway 
Administration,  Texas  Division,  826 
Federal  Bldg.,  300  East  8th  Street, 
Austin,  Texas  78701,  Telephone  512- 
916-5516. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
andThe  Grand  Parkway  Association, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  upgrade 
the  existing  road  network  in  Harris  and 
Montgomery  Counties.  The  proposed 
improvements  being  considered,  as 
shovim  in  the  Region's  Long-Range 
Transportation  Plan,  are  a  multilane 
controlled  access  facility  in  northern 
Harris  and  Montgomery  Counties  which 
would  be  part  of  a  third  circumferential 
loop  (State  Highway  99)  aroimd 
Houston.  The  proposed  improvement 
length  is  approximately  13  miles. 
Improvements  in  this  area  are  necessary 
to  provide  mobility  to  the  growing  area 
of  northwest  Harris  and  Montgomery 
Counties.  A  Draft  EIS  will  eveduate 
various  transportation  alternatives 
between  Inters^te  45  (North)  and 
United  States  Highway  59  (North).  The 
majority  of  this  corridor  crosses 
relatively  undeveloped  properties  in 
Harris  and  Montgomery  Counties, 
although  subdivision  has  occurred  in 
portions.  Among  the  alternatives  to  be 
studied  are  the  "No-action"  alternative, 
Transportation  System  Management 
(TSM)  alternative.  Mass  Transit 
alternative  and  Roadway  Build 
alternative.  Cities  and  towns  in  this 
region  include  Spring,  New  Caney  and 
Porter.  This  study  is  authorized 
pursuant  to  the  Texas  Transportation 
Commission  Minute  Order  No.  108744 
issued  May  27.  1999. 

The  scoring  meeting  will  be  on 
February  3,  2000,  at  Kingwood  College, 
20000  Kingwood  Drive  from  4  p.m.  to  7 
p.m.  Large  scale  maps  with 
environmental  and  social  features  will 
be  available  at  the  meeting,  and  several 
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corridors  will   le  shown  on  these  maps. 
These  maps  an  d  corridors  will  reflect 
input  from  put  lie  workshops  held  in 
August  1999. 1  he  scoping  process  will 
continue  throu  ^hout  the  development  of 
the  environme:  ital  docimient. 

Impacts  cans  ed  by  the  construction 
and  operation  )f  the  facility  will  vary 
according  to  th  b  transportation 
alternative  util  zed.  Generally,  impacts 
would  include  the  following: 
transportation  mpacts  (construction 
detours,  construction  traffic,  mobility 
improvement  a  nd  evacuation  route 
improvement),  air  and  noise  impacts 
from  construct  on  equipment  emd 
operation  of  th  3  facility,  water  quality 
impacts  from  c  snstruction  area  and 
roadway  storm  water  runoff,  impacts  to 
waters  of  the  L  nited  States  including 
wetlands  from  right  of  way 
encroachment,  and  impacts  to  residents 
and  businesses  based  on  potential 
displacements. 

Letters  descr  ibing  the  proposed  action 
soliciting  comi  nents  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  t3  private  organizations 
and  citizens  w  lo  have  previously 
expressed  or  ai  e  known  to  have  interest 
in  this  propose  I.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addiessed  and  all  significant 
issues  identified,  comments  and 
suggestions  ait  invited  from  all 
interested  part  es.  Comments  or 
questions  cone  eming  this  proposed 
action  and  the  Environmental  Impact 
Statement  shoi  ild  be  directed  to  the 
FHWA  at  the  a  ddress  provided  above. 


(Catalog  of  Federal 
Program  Numbei 
and  Constructio 
implementing  Eiecut 
regarding  govern  m 
Federal  program  i 
program.) 

Issued  on  December  23, 1999. 
Wilbur  Lee  Gibfa  ana 
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DEPARTMEN1  OF  TRANSPORTATION 

Federal  Hlghw^ay  Administration 

Environmental  Impact  Statement: 
Harris  County]  Texas 

agency:  Federil  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advis  3  the  public  that  an 
environment  ii  npact  statement  will  be 
prepared  for  a  proposed  transportation 


improvement  project  in  Harris  County, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mack,  P.E.,  Federal  Highway 
Administration,  Texas  Division,  826 
Federal  Bldg.,  300  East  8th  Street, 
Austin,  Texas  78701,  Telephone  512- 
916-5516. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
and  The  Grand  Parkway  Association, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  upgrade 
the  existing  road  network  in  Harris 
County.  The  proposed  improvements 
being  considered,  as  shown  in  the 
Region's  Long-Range  Transportation 
Plan,  are  a  multilane  controlled  access 
facility  in  northern  Harris  County  which 
would  be  part  of  a  third  circumferential 
loop  (State  Highway  99)  around 
Houston.  The  proposed  improvement 
length  is  approximately  13  miles. 
Improvements  in  this  area  are  necessary 
to  provide  mobility  to  the  growing  area 
of  northwest  Harris  County. 

A  Draft  EIS  will  evaluate  various 
transportation  alternatives  between 
State  Highway  249  near  Tomball  and 
Interstate  Highway  45  (North)  near  the 
northern  terminus  of  the  Hardy  Toll 
Road.  The  majority  of  this  corridor 
crosses  relatively  imdeveloped 
properties  in  Harris  County.  Among  the 
alternatives  to  be  studied  are  the  "No- 
action"  alternative.  Transportation 
System  Management  (TSM)  alternative, 
Mass  Transit  alternative  and  Roadway 
Build  alternative.  Cities  and  towns  in 
this  region  include  Tomball  and  Spring. 
This  study  is  authorized  pursuant  to  the 
Texas  Transportation  Commission 
Minute  Ch-der  No.  108744  issued  May 
27,  1999. 

The  scoping  meeting  will  be  on 
February  2,  2000,  at  Tomball  College, 
30555  Tomball  Parkway  (SH  249)  from 
4  p.m.  to  7  p.m.  Large  scale  maps  with 
environmental  and  social  features  will 
be  available  at  the  meeting,  and  several 
corridors  will  be  shown  on  these  maps. 
These  maps  and  corridors  will  reflect 
input  from  public  workshops  held  in 
August  1999.  The  scoping  process  will 
continue  throughout  the  development  of 
the  environmental  document. 

Impacts  caused  by  the  construction 
and  operation  of  the  facility  will  vary 
according  to  the  transportation 
alternative  utilized.  Generally,  impacts 
would  include  the  following: 
transportation  impacts  (construction 
detours,  construction  traffic,  mobility 
improvement  and  evacuation  route 
improvement),  air  and  noise  impacts 
from  construction  equipment  and 
operation  of  the  facility,  water  quality 


impacts  from  construction  area  and 
roadway  storm  water  runoff,  impacts  to 
waters  of  the  United  States  including 
wetlands  from  right  of  way 
encroachment,  and  impacts  to  residents 
and  businesses  based  on  potential 
displacements. 

Letters  describing  the  proposed  action 
soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  To  ensine  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  Environmental  Impact 
Statement  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  government  consultation  on 
Federal  programs  and  activities  dpply  to  this 
program) 

Issued  on:  December  23,  1999. 
Wilbur  Lee  Gibbons, 
Urban  Program  Engineer,  Austin,  Texas. 
[FR  Doc.  00-198  Filed  1-4-00;  8:45  am] 
BILUNG  CODE  4S10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Harris  County,  Texas 

AGENCY:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  tremsportation 
improvement  project  in  Harris  Coimty, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mack,  P.E.,  Federal  Highway 
Administration,  Texas  Division,  826 
Federal  Bldg.,  300  East  8th  Sti-eet, 
Austin,  Texas  78701,  Telephone:  512- 
916-5516. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
and  The  Grand  Parkway  Association, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  upgrade 
the  existing  road  network  in  Harris 
County.  The  proposed  improvements 
being  considered,  as  shown  in  the 
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Region's  Long-Range  Transportation 
Plan,  are  a  multilane  controlled  access 
facility  in  northern  Harris  County  which 
would  be  part  of  a  third  circumferential 
loop  (State  Highway  99)  around 
Houston.  The  proposed  improvement 
length  is  approximately  13  miles. 
Improvements  in  this  area  are  necessary 
to  provide  mobility  to  the  growing  area 
of  northwest  Harris  County. 

A  Draft  EIS  will  evaluate  various 
transportation  alternatives  between 
State  Highway  290  and  State  Highway 
249  near  Tomball.  The  majority  of  this 
corridor  crosses  relatively  undeveloped 
properties  in  Harris  County.  Among  the 
alternatives  to  be  studied  are  the  "No- 
action"  alternative,  Transportation 
System  Management  (TSM)  alternative, 
Mass  Transit  alternative  and  Roadway 
Build  alternative.  Cities  and  towns  in 
this  region  include  Hockley  cind 
Tomball.  This  study  is  authorized 
pursuant  to  the  Texas  Transportation 
Commission  Minute  Order  No.  108744 
issued  May  27,  1999. 

The  scoping  meeting  will  be  on 
February  2,  2000,  at  Tomball  College, 
30555  Tomball  Parkway  (SH  249)  from 
4  p.m.  to  7  p.m.  Large  scale  maps  with 
environmental  and  social  features  will 
be  available  at  the  meeting,  and  several 
corridors  will  be  shown  on  these  maps. 
These  maps  and  corridors  will  reflect 
input  from  public  workshops  held  in 
August  1999.  The  scoping  process  will 
continue  throughout  the  development  of 
the  environmental  document. 

Impacts  caused  by  the  construction 
and  operation  of  the  facility  will  vary 
according  to  the  transportation 
alternative  utilized.  Generally,  impacts 
would  include  the  following: 
transportation  impacts  (construction 
detours,  construction  traffic,  mobility 
improvement  and  evacuation  route 
improvement),  air  and  noise  impacts 
from  construction  equipment  and 
operation  of  the  facility,  water  quality 
impacts  fi-om  construction  area  and 
roadway  storm  water  runoff,  impacts  to 
waters  of  the  United  States  including 
wetlands  from  right  of  way 
encroachment,  and  impacts  to  residents 
and  businesses  based  on  potential 
displacements. 

Letters  describing  the  proposed  action 
soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  fi-om  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 


action  and  the  Environmental  Impact 
Statement  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  governmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program] 

Issued  on:  December  23, 1999. 
Wilbur  Lee  Gibbons, 

Urban  Program  Engineer,  Austin,  Texas. 
[FR  Doc.  00-199  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Corridor  18  (Proposed  Extension  of  I- 
69  From  Indianapolis  to  Evansville, 
Indiana) 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  extension  of 
1-69  from  Indianapolis  to  Evansville  in 
Southwest  Indiana  (Corridor  18). 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Heil,  Planning  and  Program 
Development  Manager,  Federal 
Highway  Administration.  Federal 
Building.  Room  254,  575  North 
Pennsylvania  Street,  Indianapolis, 
Indiana  46204,  Telephone  (317)  226- 
7491,  or  Cristine  Klika,  Commissioner, 
Indiana  Department  of  Transportation, 
100  N.  Senate  Avenue,  Room  N755, 
Indianapolis,  hidiana  46204-2217, 
Telephone  (317)  232-5526. 
SUPPLEMENTARY  INFORMATION:  The 
FWHA  in  cooperation  with  the  Indiana 
Department  of  Transportation  (INDOT) 
will  prepare  a  Tier  1  Environmental 
Impact  Statement  (EIS)  on  proposed 
highway  corridors  to  provide  better 
access  to  Southwest  Indiana  and  better 
access  between  Indianapolis  and 
Evansville.  The  southern  terminus  of 
the  proposed  action  will  be  1-64  just 
north  of  Evansville,  Indiana  and  the 
northern  terminus  will  be  1—465  in 
Indianapolis,  Indiana.  The  length  of  the 
proposed  corridors  will  vary  between 
225  and  274  kilometers  (140  and  170 
miles). 

A  previous  Notice  of  Intent  (NOI)  was 
published  on  December  5,  1990  to 
prepare  an  Environmental  Impact 
Statement  for  a  section  of  highway 
between  Indianapolis  and  Evansville 


titled  the  Southwest  Indiana  Highway. 
The  Southwest  Indiana  Highway  Draft 
Environmental  Impact  Statement  (DEIS) 
was  approved  for  circulation  by  FHWA 
on  March  27.  1996  and  circulated  for 
review  and  comment.  Based  upon 
comments  received  on  the  DEIS,  the 
scope  and  termini  of  the  proposed 
action  are  hereby  being  expanded  to 
include  the  entire  corridor  between 
Indianapolis  and  Evansville,  Indiana. 
The  original  December  5,  1999  NOI  and 
March  27,  1996  DEIS  for  the  Southwest 
Indiana  Highway  are  hereby  formally 
withdrawn.  The  proposed  extension  of 
1-69  from  Indianapolis  to  Evansville 
(Corridor  18)  Tier  1  Environmental 
Impact  Statement  described  in  this  NOI 
will  be  the  decision-making  process  that 
serves  to  replace  the  previous 
Southwest  Indiana  Highway  decision- 
making process. 

The  essence  of  the  Tier  1 
Environmental  Impact  Statement  for 
this  proposed  action  will  be  to  resolve 
"big  picture"  planning  issues  such  as 
"build"  vs.  "no-build";  modal 
preferences;  preferred  corridor;  and 
logical  termini  for  "projects  of 
independent  utility"  within  the 
preferred  corridor. 

This  proposed  action  is  intended  to 
strengthen  the  highway  network  in 
Southwest  Indiana  by  providing 
improved  linkages  among  the  existing 
highway  routes  in  the  region  and  by 
providing  more  direct  cotmections 
among  the  region's  major  population 
centers.  By  strengthening  the  highway 
network,  this  proposed  action  is 
intended  to  stimulate  economic  growth 
in  Southwest  Indiana  by  enhancing 
access  to  existing  centers  of  economic 
activity  and  creating  new  opportimities 
where  possible. 

This  proposed  action  is  intended  to 
complete  the  Indiana  portion  of 
Corridor  18,  a  strategic,  high  priority 
highway  serving  east-central  United 
States.  Corridor  18  is  plaimed  to  be  a 
continuous  north-south  corridor  linking 
Canada,  the  United  States,  and  Mexico. 
Any  alternative  corridors  under 
evaluation  in  Southwest  Indiana  must 
be  analyzed  with  respect  to  meeting  the 
objectives  of  Corridor  18. 

The  development  of  the  traditional 
environmental  impact  study  for  a 
project  of  this  length  (225  to  274 
kilometers  (140  to  170  miles))  and  scale 
(the  entire  region  of  Southwest  Indiana) 
would  be  a  lengthy  process  and  would 
result  in  a  voluminous  and  unwieldy 
environmental  impact  statement. 
Consequently,  the  FHWA  after 
consultation  with  various  resource 
agencies,  is  using  a  tiered  EIS  concept 
to  focus  on  issues  in  an  organized 
manner  as  discussed  in  the  Council  of 


552 


Federal  Register/ Vol.  65,  No.  3 /Wednesday,  January  5,  2000/Notices 


Environmenta  Quality  (CEQ) 
regulations  at  ■  ,0  CFR  1502.20.  The  Tier 
1  document  w  11  be  a  detailed  document 
with  a  compre  lensive,  in-depth  analysis 
of  alternative  c  orridors.  The  Tier  1 
document  will  involve  extensive 
environmental  studies,  as  well  as 
transportation  studies,  economic  impact 
studies,  and  ccst  analysis.  This 
document  will  provide  the  basis  for 
FHWA  to  gran  corridor  location 
approval  for  a  .pecific  corridor. 

The  Tier  2  d  icuments  will  be  a  series 
of  smaller  stuc  ies  for  individual 
sections  of  the  corridor.  These  sections 
of  the  corridor  would  have  independent 
utility — i.e.,  ea:h  section  could  serve  a 
useful  transpoi  tation  purpose  by  itself. 
Within  each  se  ction  of  the  corridor, 
specific  alignnients  would  be  identified 
and  evaluated  jased  upon  their  social, 
economic  and  snvirormiental  impacts. 
The  Tier  2  doc  aments  would  be  more 
closely  tailorei  to  address  the  needs  of 
the  communiti  bs  located  within  each 
project  section 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Tippecanoe,  Carroll  and  Cass 
Countries,  Indiana 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  scoping  meeting. 

summary:  The  FHWA  is  issuing  an 
announcement  to  the  public  that  a 
Scoping  Meeting  will  take  place  in 
regards  to  the  environmental  document 
for  a  proposed  transportation  project  in 
Tippecanoe,  Carroll  and  Cass  Countries, 
Indiana  to  improve  and/or  relocate  SR 
25  from  Lafayette  to  Logansport,  a 
distance  of  approximately  54  kilometers 
(34  miles).  The  meeting  will  be  held  on 
Tuesday,  February  15,  2000  at  8:00  a.m. 
in  the  Radisson  Inn  Lafayette  Meeting 
Room,  located  at  4343  State  Road  26 
East,  Lafayette,  Indiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Heil,  Planning  and  Program 
Development  Manager,  Federal 
Highway  Administrate  r.  Room  254, 
Federal  Office  Building,  575  North 
Pennyslvania  Street,  Indianapolis, 
Indiana  46204,  Telephone  (317)  226- 
7491. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  scoping  meeting  is  to 
invite  local.  State,  and  Federal  agencies 
to  help  identify  issues  that  may  impact 
the  proposed  project.  Scoping  is 
intended  to  ensure  that  problems  are 
identified  early  and  properly  studied, 
that  issues  of  little  significance  do  not 
consume  time  and  effort,  that  the  draft 
EIS  is  thorough  and  balanced,  and  that 
delays  aoccasioned  by  an  inadequate 
draft  EIS  is  avoided.  The  scoping 
process  should  identify  the  public  and 
agency  concerns;  clearly  define  the 
enviroimiental  issues  and  alternatives  to 
be  examined  in  the  EIS  including  the 
elimination  of  nonsignificant  issues; 
identify  related  issues  which  originate 
from  separate  legislation,  regulation,  or 
Executive  Order  (e.g..  historic 
preservation  or  endangered  species 
concerns);  and  identify  state  and  local 
agency  requirements  which  must  be 
addressed. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  fi'om  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  environmental 
document  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 


and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  integovernmental  consulation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  December  21, 1999. 
Lawrence  M.  Heil, 
Planning  and  Program  Development 
Manager,  Indianapolis,  Indiana 
[FR  Doc.  00-202  Filed  1-4-00;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  0MB  Review;  Part  249 
Preservation  of  Air  Carrier  Records 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
Transportation  Statistics  (BTS)  invites 
the  general  public,  industry  and  other 
Federal  Agencies  to  comment  on  the 
continuing  need  for  and  usefulness  of 
DOT  requiring  certificated  air  carriers  to 
preserve  accounting  records,  consumer 
complaint  letters,  reservation  reports 
and  records,  system  reports  of  aircraft 
movements,  etc. 

DATES:  Written  comments  should  be 
submitted  by  March  6,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25,  Room  4125,  Biu'eau 
of  Transportation  Statistics,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001,  FAX 
NO.  (202)  366-3383,  or  EMAIL 
bemard.stankus@bts.gov. 
COMMENTS:  Comments  should  identify 
the  OMB  #  2138-0006  and  submit  a 
duplicate  copy  to  the  address  listed 
above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 
#  2138-0006.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001, (202)  366-4387. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.  2138-0006 
Title:  Preservation  of  Air  Carrier 
Records  Part  249. 
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Form  No. :  None. 

Type  of  Review:  Extension  of  a 
currently  approved  recordkeeping 
requirement: 

Respondents:  Certificated  air  carriers 
and  public  charter  operators. 

Number  of  Respondents:  130 
certificated  air  carriers  350  public 
charter  operators. 

Total  Annual  Burden:  688  hours. 

Needs  and  Uses:  Part  249  requires  the 
retention  of  such  records  as  general  and 
subsidiary  ledgers,  journals  and  journal 
vouchers,  voucher  distribution  registers, 
accounts  receivable  and  payable 
journals  and  ledgers,  subsidy  records 
documenting  underlying  financial  and 
statistical  reports  to  the  Department, 
funds  reports,  consiuner  records,  sales 
reports,  auditors'  and  flight  coupons,  air 
waybills,  etc.  Depending  on  the  nature 
of  the  dociunent,  it  may  be  retained  for 
a  period  of  30  days  to  3  years.  Public 
charter  operators  and  overseas  mflitary 
personnel  charter  operators  must  retain 
docxunents  which  evidence  or  reflect 
deposits  made  by  each  charter 
participant  and  commissions  received 
by,  paid  to,  or  deducted  by  travel  agents, 
and  all  statements,  invoices,  bills  and 
receipts  fi-om  suppliers  or  furnishers  of 
goods  and  services  in  connection  with 
the  tour  or  charter.  These  records  are 
retained  for  6  months  after  completion 
of  the  charter  program. 

Not  only  is  it  imperative  that  carriers 
and  charter  operators  retain  source 
documentation,  but  it  is  critical  that  we 
ensure  that  DOT  has  access  to  these 
records.  Given  DOT's  established 
information  needs  for  such  reports,  the 
underlying  support  documentation  must 
be  retained  for  a  reasonable  period  of 
time.  Absent  the  retention  requirements, 
the  documentary  support  for  such 
reports  may  or  may  not  exist  for  audit/ 
validation  purposes  and  the  relevance 
and  usefulness  of  carrier  submissions 
would  be  impaired,  since  the  data  could 
not  be  verified  to  the  source  on  a  test 
basis. 

Donald  W.  Bright, 

Acting  Director.  Office  of  Airline  Information, 
Bureau  of  Transportation  Statistics. 
(FR  Doc.  00-161  Filed  1^-00;  8:45  am] 

BILUNG  CODE  4910-FE-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  0MB  Review;  Report  of 
Financial  and  Operating  Statistics  for 
Small  Aircraft  Operators — Form  298-C 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
Transportation  Statistics  (BTS)  invites 
the  general  public,  industry  and  other 
Federal  Agencies  to  comment  on  the 
continuing  need  for  and  usefulness  of 
BTS  collecting  financial,  traffic  and 
operating  statistics  from  small 
certificated  and  commuter  air  carriers. 
Small  certificated  air  carriers  (operate 
aircraft  with  60  seats  or  less  or  with 
18,000  pounds  of  payload  capacity  or 
less)  must  file  the  five  quarterly 
schedules  listed  below:  ^i 

A-1    Report  of  Flight  and  Traffic 
Statistics  in  Scheduled  Passenger 
Operations, 
E-1    Report  of  Nonscheduled 
Passenger  Enplanements  by  Small 
Certificated  Air  Carriers, 
F-1     Report  of  Financial  Data, 
F-2    Report  of  Aircraft  Operating 

Expenses  and  Related  Statistics,  and 
T-1     Report  of  Revenue  Traffic  by  On- 
line Origin  and  Destination. 
Commuter  air  carriers  must  file  the 
three  quarterly  schedules  listed  below: 
A-1    Report  of  Flight  and  Traffic 
Statistics  in  Scheduled  Passenger 
Operations, 
F-1    Report  of  Financial  Data,  and 
T-1     Report  of  Revenue  Traffic  by  On- 
line Origin  and  Destination. 
Commenters  should  address  whether 
BTS  accurately  estimated  the  reporting 
burden  and  if  there  are  other  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected. 
DATES:  Written  comments  should  be 
submitted  by  March  6,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001,  fax  # 
(202)  366-3383,  or  email 
bemard.stankus@bts.gov. 
COMMENTS:  Comments  should  identify 
the  OMB  #  2138-0009  and  submit  a 
duplicate  copy  to  the  address  listed 
above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 
#2138-0009.  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Biueau  of 
Transportation  Statistics,  400  Seventh 


Street,  SW.,  Washington,  DC  20590- 
0001,  (202)  366-1387. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.  2138-0009 

Title:  Report  of  Financial  and 
Operating  Statistics  for  Small  Aircraft 
Operators — Form  298-C. 

Form  No. .•298-C. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Small  certificated  and 
commuter  air  carriers. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  16 
hours  for  small  certificated,  7  hoiu^  for 
commuters. 

Total  Annual  Burden:  5,000  hours. 

Needs  and  Uses:  Program  Uses  of 
Form  298-C  Data. 

Mail  Rates 

The  Department  of  Transportation 
(DOT)  sets  and  updates  the  Intra- Alaska 
Bush  mail  rates  based  on  carrier 
expense,  traffic,  and  operational  data. 
Form  298-C  cost  data,  especially  fuel 
costs,  terminal  expenses,  and  line  haul 
expenses  are  used  in  arriving  at  rate 
levels.  DOT  revises  the  established  rates 
based  on  the  percentage  of  unit  cost 
changes  in  the  carriers'  operations. 
These  updating  procedures  have 
resulted  in  the  carriers  receiving  rates  of 
compensation  that  more  closely  parallel 
their  costs  of  providing  mail  service  and 
contribute  to  the  carriers'  economic 
well-being. 

Essential  Air  Service 

DOT  also  must  determine  a 
community's  eligibility  as  an  essential 
air  service  (EAS)  point.  If  the 
community  qualifies  as  an  EAS  point,  a 
determination  is  made  as  to  what  level 
of  service  the  community  is  entitled  and 
how  much,  if  any,  compensation  must 
be  paid  to  air  carriers  that  provide  the 
service. 

After  DOT  has  determined  that  a 
community  is  eligible  to  receive  EAS, 
DOT  often  has  to  select  a  carrier  to 
provide  the  service.  Some  of  the  carrier 
selection  criteria  are  historic  presence  in 
the  community,  reliability  of  carrier 
service,  financial  stability  of  the  carrier, 
and  carrier  cost  structure. 

Carrier  Fitness 

Fitness  determinations  are  made  for 
both  new  entrants  and  established  U.S. 
domestic  carriers  proposing  a 
substantial  change  in  operations.  A 
portion  of  these  applications  consists  of 
an  operating  plan  for  the  first  year  (14 
CFR  Part  204)  and  an  associated 
projection  of  revenues  and  expenses. 
The  carrier's  operating  costs,  included 
in  these  projections,  are  compared 
against  the  cost  data  in  the  Form  298- 
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Industry  Analysis 

The  Secretary,  Deputy  Secretary  and 
other  senior  DOT  officials  must  be  kept 
fully  informed  and  advised  of  all 
current  and  developing  economic  issues 
affecting  the  airUne  industry.  This  is 
accomplished  through  the  preparation 
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ture  of  the  particular 
issues  that  confront 
cials.  In  preparing 
ion  reports  or  status 
icular  airline,  financial 
are  analyzed.  Briefing 
the  same  information  as 
well  as  airport  activity  data  and  market 
data.  In  summiiry,  the  nature  of  a 
particular  avia  ion  issue  determines  the 
particular  metl^odology  used  to  prepare 
the  analysis. 

Safety  Analysil 

The  FAA  evi  Juates  the  adequacy  of 
aviation  safety  regulations,  standards, 
policies  and  procedures.  Problem  areas 
are  identified  <  md  recommendations  are 
developed  for  ippropriate  solutions. 
Enplanement  aata  are  used  in 
evaluating  the 'safety  status  of  carriers. 
Passenger-milds  are  used  to  calculate 
fatality  and  in;  ury  rates,  while  aircraft- 
miles  are  used  in  performing  risk 
analysis  and  c  )mparative  analyses  with 


other  traffic  modes.  Departure  data  are 
used  to  calculate  accident/incident 
rates,  developing  rates  of  near  misses, 
and  assessing  the  significance  of  the 
incident  of  operational  errors. 

Forecasting 

Traffic  schedules  are  used  to  derive 
air  carrier  operations  at  non-tower 
airports.  Historical  aircraft  departure 
data  are  used  to  supplement  and 
validate  other  sources  of  Termined  Area 
Forecasts  (TAP).  The  aircraft  operations 
data  in  the  TAP  are  needed  by  the 
National  Plan  of  Integrated  Airports 
System  (NPIAS)  to  prepare  airport 
master  plans.  In  addition,  aircraft 
operations  forecast  data  in  TAP  are  used 
in  developing  benefit/cost  ratios  for 
tower  establishment  and  tower 
discontinuance  criteria,  for  supporting 
decisions  on  the  purchase  of  safety- 
related  avionics  equipment,  and  for  the 
allocation  of  scarce  resources  for  the 
construction  or  expansion  of  runways 
and  other  airport  facilities. 

Historical  enplanement  data  are 
required  to  produce  short,  medium,  and 
long  range  passenger  demand  forecasts 
for  all  airports  with  passenger  service. 
These  forecasts  are  presented  in  the 
TAP  data  base,  which  contains 
approximately  4,000  airports,  including 
all  airports  in  the  NPIAS.  TAP 
enplanement  data  are  used  in  the 
preparation  of  various  airport  master 
plans  and  in  response  to  requests  for 
specific  airport  information  from 
Congress,  states,  and  the  general  public. 

Historical  passenger  enplanement 
data,  aircraft  departure  data,  and  freight 
and  mail  tons  enplaned  by  airport  are 
all  used  to  project  air  carrier  traffic  and 
cargo  activity  levels  for  hub  airports. 

Cost/Benefit  Analysis 

Safety  rides  proposed  by  the  FAA 
operating  units  are  submitted  for 
economic  analysis.  Under  established 
costing  methodologies,  which  use 
various  cost  and  traffic  data,  accident 
data,  and  risk  analysis,  the  proposed 
rules  are  evaluated  on  (1)  a  cost/benefit 
basis.  (2)  regulatory  flexibility  basis  and. 
(3)  an  international  trade  impact  basis. 

Allocation  of  Airport  and  Airways 
Improvement  Funds 

A  revenue  passenger  enplanement 
formula  prescribed  in  the  Airport  and 
Airway  Improvement  Act  is  used  to 
determine  the  amount  of  funds  to  be 
allocated  to  each  airport.  Form  298-C 
schedides  that  identify  revenue 
passengers  enplaned  at  individual 
airports  in  the  United  States  and  Trust 
Territories,  are  used  for  the  formida. 

Since  several  airports  in  the  national 
system  are  heavily  involved  in  air 


freight,  all-cargo  data,  such  as  revenue 
tons  enplaned  and  aircraft  departures, 
are  used  to  plan  for  future  needs  of 
those  airports.  Scheduled  aircraft 
departures  by  aircraft  type  by  afrport  are 
used  in  determining  the  practical 
annual  capacity  (PANCAP)  at  airports, 
as  prescribed  in  FAA  Advisory  Circular 
"Airport  Capacity  Criteria  Used  in 
Preparing  the  National  Airport  Plan." 
PANCAP  is  a  safety-related  benchmark 
measure  which  indicates  when  airport 
management  should  be  concerned  about 
capacity  problems,  delays  and  possible 
needed  airport  expansion  or  nmway 
construction. 

Noise  Abatement 

Air  carrier  traffic  data  by  airport  are 
used  in  assessing  the  level  and 
frequency  of  service  at  individual 
airports  in  order  to  determine  the 
environmental  noise  impact  of  carrier 
operations.  Also,  aircraft  operating  data 
are  used  to  assess  carrier  compliance 
with  noise  abatement  agreements. 
Donald  W.  Bright, 

Acting  Director,  Office  of  Airline  Information, 
Bureau  of  Transportation  Statistics. 

[PR  Doc.  00-162  Filed  1^-00;  8:45  am] 

BILLING  CODE  4910-FE-P 


DEPARTMErn"  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  0MB  Review;  Report  of 
Extension  of  Credit  to  Political 
Candidates:  Form  183 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  the  Bureau  of 
Transportation  Statistics  (BTS)  invites 
the  general  public,  industry  and  other 
Federal  Agencies  to  comment  on  the 
continuing  need  for  and  usefulness  of 
BTS  collecting  reports  from  air  carriers 
on  the  aggregated  indebtedness  balance 
of  a  political  candidate  or  party  for 
Federal  office.  The  reports  are  required 
when  the  aggregated  indebtedness  is 
over  $5,000  on  the  last  day  of  a  month. 
DATES:  Written  comments  should  be 
submitted  by  March  6,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25,  Room  4125.  Bureau 
of  Transportation  Statistics,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Wa.shington,  DC  20590-0001,  FAX 
NO.  (202)  366-3383  or  EMAIL 
bemard.stankus@bts.gov. 
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COMMENTS:  Comments  should  identify 
the  0MB  #  2138-0016  and  submit  a 
duplicate  copy  to  the  address  listed 
above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  conunents  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Conunents  on  OMB 
#  2138-0016.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernie  Stankus,  Office  of  Airline 
Infonnation,  K-25,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,(202)366-4387. 
SUPPLEMENTAL  INFORMATION: 

OMB  Approval  No.  2138-0016. 

Title:  Report  of  Extension  of  Credit  to 
Political  Candidates — Form  183 

Form  No.;  183. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Certificated  air  carriers. 

Number  of  Respondents:  2. 

Number  of  Responses:  24. 

Estimated  Time  Per  Response:  1  hoiir. 

Total  Annual  Burden:  24  hours. 

Needs  and  Uses:  The  Department  uses 
this  form  as  the  means  to  fulfill  its 
obligations  under  the  Federal  Election 
Campaign  Act  to  collect  data  on  the 
extension  of  unsecured  credit  to 
candidates  for  Federal  office. 
Certificated  air  carriers  submit  this  data. 
Donald  W.  Bright, 

Acting  Director,  Office  of  Airline  Information, 
Bureau  of  Transportation  Statistics. 
(FR  Doc.  00-164  Filed  1-4-00;  8:45  am] 

BILUNG  CODE  4910-FE-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  OMB  Review;  Report  of 
Traffic  and  Capacity  Statistics— The  T- 
100  System 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
Transportation  Statistics  (BTS)  invites 
the  general  public,  industry  and  other 
Federal  Agencies  to  comment  on  the 
continuing  need  for  and  usefulness  of 
collecting  market  and  segment  traffic 
statistics  fi-om  U.S.  and  foreign  air 
carriers. 

DATES:  Written  comments  should  be 
submitted  by  March  6,  2000. 


ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001,  FAX 
NO.  (202)  366-3383  or  EMAIL 
bemard.stankus@bts.gov. 
COMMENTS:  Comments  should  identify 
the  OMB  #  2138-0040  and  submit  a 
duplicate  copy  to  the  address  listed 
above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 
#  2138-0040.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,(202)366-4387. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.  2138-0040 

77(76;  Report  of  Traffic  and  Capacity 
Statistics— The  T-lOO  System. 

Form  No.:  SchediUe  T-lOO  and 
Schedule  T-lOO(f). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  U.S.  certificated  and 
foreign  air  carriers. 

Number  of  Respondents:  90  U.S. 
certificated  air  carriers  176  foreign  air 
carriers. 

Number  of  Responses:  3192. 

Estimated  Time  Per  Response:  10 
hours  per  U.S.  carrier  1.5  hours  per 
foreign  carrier. 

Total  Annual  Burden:  14,000  hours. 

Needs  and  Uses:  Air  services  between 
the  United  States  and  most  foreign 
countries  are  governed  by  bilateral 
aviation  agreements.  Evaluations  of 
existing  bilateral  agreements  and 
proposed  changes  to  such  agreements 
are  based  on  a  determination  of  the 
traffic  and  revenues  between  the  United 
States  and  foreign  countries  for 
scheduled  passenger  and  cargo  flights  as 
well  as  charter  services.  In  order  to 
determine  conditions  of  reciprocity  and 
the  overall  balance  of  trade,  DOT 
conducts  similar  analyses  for  countries 
with  which  the  United  States  does  not 
have  bilateral  aviation  agreements. 
Infonnation  used  in  these  analyses 
includes  traffic  volume  by  coimtries  and 
by  city-pairs  for  passenger  and  cargo 
services  and  the  corresponding  traffic 
yields.  Data  such  as  passenger  and  cargo 
load  factors,  aircraft  seating 
configurations,  cargo  capacities,  and 
aircraft  unit  costs  are  also  used. 


Air  Carrier  Safety 

The  Department  is  responsible  for 
monitoring  the  safety  levels  and 
continuing  fitness  of  individual  air 
carrier  operators.  These  programs 
conduct  risk  analysis  and  evaluations 
based  on  air  carrier  traffic  and  capacity 
statistics.  For  instance,  if  a  carrier  is 
rapidly  expanding  its  operations,  traffic 
data  may  indicate  whether  its  expansion 
is  exceeding  its  capacity  for  growth. 
Further,  Departmental  decisions  as  to 
the  frequency  and  intensity  of  in-depth 
inspections  are  affected  by  such  activity 
indicators. 

International  Routes 

In  air  carrier  selection  cases  for 
limited  entry  international  routes,  the 
competing  air  carriers  are  required  to 
submit  an  operating  plan.  To  analyze  a 
proposed  operating  plan,  the 
Department  uses  current  and  historical 
traffic  and  capacity  data  of  the  applicant 
and  other  air  carriers  serving  the 
relevant  markets  to  determine  the 
reliability  of  the  applicant's  financial 
and  traffic  forecasts  and  to  evaluate  the 
applicant's  competing  fare  and  service 
proposals. 

In  a  route  case  where  an  air  carrier 
proposes  "primary  service"  and 
"behind  gateway"  service,  timely  and 
consistent  data  are  essential  for  the 
Department  to  respond  to  the 
procedural  deadlines  mandated  by  the 
Airline  Deregulation  Act  in  route 
application  proceedings,  such  as  the  150 
days  given  to  the  Administrative  Law 
Judge  to  receive  evidence,  conduct  a 
hearing,  and  issue  a  Recommended 
Decision. 

International/Alaska  Mail  Rates 

The  Department  is  responsible  for 
establishing  international  and  intra- 
Alaska  mail  rates.  Separate  international 
mail  rates  are  set  based  on  scheduled 
operations  in  four  geographic  areas: 
Transborder,  Latin  America,  the 
AUantic,  and  the  Pacific.  The  rate 
structiu^  is  updated  biannually  to 
reflect  changes  in  unit  costs  in  each 
ratemaking  entity.  In  the  rate-making 
process,  the  investment  base  and  area 
cost  calculations  use  traffic  and  capacity 
data,  such  as  enplaned  tons  and 
available  ton-miles,  to  develop  the 
required  unit  cost  data,  as  well  as  to 
evaluate  the  reasonableness  of  carrier 
cost  allocations  between  entities. 

International  Fares  and  Rates 

The  Department  is  charged  with 
establishing  regulatory  benchmarks 
(zones  of  reasonableness)  for  its  review 
of  international  fares  and  rates  for 
passenger  and  cargo  traffic,  respectively. 
The  benchmark  for  passenger  fares  is 


556 


the  Standard 
and  the 
Standard 
Both  establish 
proposed  fares 
not  be  sus 
upon  cost  and 
(i.e.,  Latin 
Atlantic),  and 
uniform  amon^ 
submissions. 


Federal  Register /Vol.  65,  No.  3 /Wednesday.  January  5,  2000 /Notices 


F  oreign  Fare  Level  (SFFL) 
benchi  nark  for  cargo  rates  is  the 
Fore  gn  Rate  Level  (SFRL). 
levels  below  which 
or  rates  normally  will 
pended.  These  standards  rely 

capacity  data  by  entity 
Am  ;rica,  Pacific  and 

equire  that  such  data  be 
the  various  air  carrier 


Review  oflAT.  \  Agreements 

The  Departn  lent  reviews  all  of  the 
International  /  At  Transport  Association 
(L\TA)  agreements  on  fares,  rates  and 
rules  governin  i  international  air 
transportation  to  ensure  that  such 
agreements  m(  et  the  public  interest 
criteria  set  fori  h  in  the  Federal  Aviation 
Act  of  1958,  as  amended  (FAAct). 
Current  and  hi  storical  summary  traffic 
and  capacity  c  ita,  such  as  revenue  ton- 
miles  and  avai  able  ton-miles,  by  type  of 
aircraft,  type  a  '  service,  emd  length  of 
haul  are  neede  d  in  these  analyses:  (1)  To 
develop  the  vc  lume  elements  that  are 
required  for  m  iking  various  passenger/ 
cargo  cost  alio  :ations,  (2)  to  evaluate 
fluctuations  in  volume  of  scheduled  and 
charter  service  s,  (3)  to  assess  the 
competitive  in  ipact  of  different 
operations  sue  h  as  cheuter  versus 
scheduled,  (4)  to  calculate  load  factors 
by  aircraft  typ  ;,  and  (5)  to  monitor 
traffic  in  speci  ic  markets. 


revu  iwing 
t  le 
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States.  In 
applications, 
that  the  requested 
encompassed 
agreement  or 
understanding 
such  an 
that  granting 
consistent  witji 
these  latter 
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Applications 
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authority  to  the  United 
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the  public  interest.  In 
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level  of  benefits  that 
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is  required  to 
or  not  applicants  for 
are  fit,  willing  and 
the  proposed  level  of 
hether  current  certificate 


holders  remain  fit.  The  requirement  also 
applies  to  all  established  air  carriers  that 
propose  a  substantial  change  in 
operations,  or  whose  certificates  have 
been  dormant  for  over  one  year  and 
want  to  resume  service. 

In  air  carrier  fitness  determinations, 
T-lOO  nonstop  segment  and  on-flight 
market  statistics  are  reviewed  to  analyze 
an  air  carrier's  level  of  traffic  and 
capacity.  Load  factors  (passenger  and 
cargo)  are  compared  with  those  of  other 
air  carriers  with  similar  operating 
characteristics,  and  used  to  assess 
trends  in  the  level  of  operations. 

Acquisitions  and  Mergers 

While  the  Justice  Department  has 
primary  responsibility  over  air  carrier 
acquisitions  and  mergers,  the 
Department  reviews  the  transfer  of 
international  routes  involved  in 
acquisitions  and  mergers  to  determine  if 
they  would  substantially  reduce 
competition,  or  if  they  in  some  other 
way  would  be  inconsistent  with  the 
public  interest.  In  making  these 
determinations,  the  proposed 
transaction's  effect  on  competition  in 
the  markets  served  by  the  affected  air 
carriers  is  analyzed.  This  analysis 
includes,  among  other  things,  a 
consideration  of  the  volume  of  traffic 
and  available  capacity,  the  flight 
segments  and  origins-destinations 
involved,  and  the  existence  of  entry 
barriers,  such  as  limited  airport  slots  or 
gate  capacity.  Also  included  is  a  review 
of  the  volume  of  traffic  handled  by  each 
air  carrier  at  specific  airports  and  in 
specific  markets  which  would  be 
affected  by  the  proposed  acquisition  or 
merger. 

The  Justice  Department  also  uses  T- 
100  data  in  carrying  out  its 
responsibilities  relating  to  airline 
competition  and  consolidation. 

Airline  Industry  Status  Evaluations 

The  Department  apprizes  Congress, 
the  Administration  and  others  of  the 
effect  major  changes  or  innovations  are 
having  on  the  air  transportation 
industry.  For  this  purpose,  summary 
traffic  and  capacity  data  as  well  as  the 
detailed  segment  and  market  data  are 
essential.  These  data  must  be  timely  to 
be  relevant  for  analyzing  emerging 
issues  and  must  be  based  upon  uniform 
and  reliable  data  submissions  that  are 
consistent  with  the  Department's 
regulatory  requirements. 

Safety  Surveillance  and  Inspection/ 
Operational  Safety  Analysis 

The  FAA  uses  summary  traffic  and 
capacity  statistics  and  total  airborne 
hours,  broken  down  by  air  carrier,  as 
important  safety  indicators.  The  FAA 


uses  these  data  in  allocating  inspection 
resources  and  in  making  decisions  as  to 
increased  safety  surveillance.  Similarly, 
airport  activity  statistics  are  used  by  the 
FAA  to  develop  airport  profiles  and 
establish  priorities  for  airport 
inspections. 

Safety  Forecasting  and  Regulatory 
Analysis 

The  FAA  uses  summary  traffic, 
capacity  and  airport  activity  statistics  to 
prepare  the  air  carrier  traffic  and 
operation  forecasts  that  are  used  in 
developing  its  budget  and  staffing  plans, 
facility  and  equipment  funding  levels, 
and  environmental  impact  and  policy 
studies. 

National  Plan  of  Integrated  Airport 
Systems 

The  FAA  is  responsible  for  preparing 
and  updating  the  National  Plan  of 
Integrated  Airport  Systems  (NPIAS),  a 
10-year  plaiming  document,  that 
forecasts  the  developmental  needs  for 
maintaining  and  upgrading  the  national 
system  of  integrated  airports.  Reported 
air  carrier  traffic  and  capacity  data  are 
used  to  continuously  update  the  NPIAS 
for  system  changes  such  as  current  air 
carrier  hub  transportation  practices.  In 
projecting  future  airport  service  levels 
and  the  impact  of  seasonal  flight 
schedule  adjustments  on  operations,  the 
aircraft  types  handled  and  services 
available  by  airport  are  considered. 

System  Planning  at  Airports 

Under  the  Airport  and  Airways 
Improvement  Act  of  1982  (Pub.  L.  97- 
248),  the  FAA  is  charged  with 
administering  a  series  of  grants  that  are 
designed  to  accomplish  the  necessary 
airport  planning  for  future  development 
and  growth.  These  grants  are  made  to 
state,  metropolitan,  and  regional 
aviation  authorities  to  fund  needed 
airport  systems  plaiming  work. 
Individual  airport  activity  statistics, 
nonstop  market  data  and  service 
segment  data  are  used  to  prepare  airport 
activity  level  forecasts. 

Airport  Capacity  Analysis 

Aircraft  type  operating  data  (the  mix 
of  aircraft  at  an  airport)  are  used  in 
determining  the  practical  annual 
capacity  (PANCAP)  at  airports  as 
prescribed  in  FAA  Advisory  Circular 
"Airport  Capacity  Criteria  Used  in 
Preparing  the  National  Airport  Plan." 
The  PANCAP  is  a  safety-related 
benchmark  measure  of  the  annual 
airport  capacity  or  level  of  operations.  It 
is  a  predictive  measure  which  indicates 
potential  capacity  problems,  delays,  and 
possible  airport  expansion  or  runway 
construction  needs.  If  the  level  of 
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operations  at  an  airport  exceeds 
PANCAP  significantly,  the  frequency 
and  length  of  delays  will  increase,  with 
a  potential  concurrent  risk  of  accidents. 
Under  this  program,  FAA  develops 
ways  of  increasing  airport  capacity  at 
congested  airports. 

Airport  Improvement 

The  Airport  and  Airway  Improvement 
Act  of  1982  includes  a  revenue 
passenger  enplanement  formula  that  is 
used  by  the  FAA  to  allocate  airport 
improvement  program  (entitlement) 
funds  to  owners  of  primary  airports.  A 
primary  airport  is  one  which  accounts 
for  more  than  0.01  percent  of  the  total 
passengers  enplaned  at  U.S.  airports. 
The  passenger  enplanement  data,  both 
summary  and  by  airport,  contained  in 
T-lOO,  T-lOO(f)  and  the  supplementary 
schedules  are  used  in  calculating  the 
monies  due  each  primary  airport.  The 
T-lOO  System  is  the  sole  data  base  used 
by  FAA  in  determining  U.S.  certificated 
and  foreign  air  carrier  enplanements. 

War  Air  Service  Program 

The  Department  is  responsible  imder 
Executive  Order  11490,  as  amended,  for 
emergency  preparedness  planning  in  the 
event  of  war  or  national  emergency.  To 
fulfill  its  mobilization  responsibilities 
for  airlift  in  the  event  of  a  national 
emergency,  the  Department  needs 
timely  traffic  and  capacity  data.  Data 
elements  used  in  assessing  total 
available  airlift  capacity  include  for 
each  aircraft  operator:  the  number  of 
aircraft  by  type,  the  airframe  license 
number,  the  payload  or  capacity 
(passenger  and/ or  cargo),  and  whether 
or  not  the  aircraft  is  approved  for  over- 
water  operations.  Revenue  aircraft 
miles,  revenue  aircraft  hours  (airborne), 
aircraft  fuels  issued  (gallons),  aircraft 
days  assigned  to  service,  and  aircraft 
hours  (ramp-to-ramp)  are  also  needed 
for  each  reported  aircraft  type  to  assess 
aircraft  fleet  mobilization  characteristics 
and  capabilities. 

International  Civil  Aviation 
Organization 

Under  Article  67  of  the  1944  Chicago 
Convention,  the  United  States  is 
obligated  to  report  certain  individual 
U.S.  air  carrier  data  to  the  International 


Civil  Aviation  Organization  (ICAO). 
Much  of  the  traffic  data  supplied  to 
ICAO  are  extracted  from  T-lOO  and  the 
supplementary  schedules. 
Donald  W.  Bright, 

Acting  Director,  Office  of  Airline  Information, 
Bureau  of  Transportation  Statistics. 
[FR  Doc.  00-165  Filed  l^i-00;  8:45  am] 

BILUNG  CODE  4910-FE-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Fee  Schedule  for  the  Transfer  of  U.S. 
Treasury  Book-Entry  Securities  Held 
on  the  National  Book-Entry  System 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  is  annoimcing  a  new  fee 
schedule  for  the  transfer  of  book-entry 
securities  maintained  on  the  National 
Book-Entry  System  (NBES).  This  new 
fee  schedule  will  commence  on  April  1, 
2000.  The  new  basic  fee  for  a  Treasury 
book-entry  security  transfer,  will  result 
in  a  13%  savings  for  our  NBES 
customers.  Based  on  cmrent  projected 
volumes,  this  should  amount  to  a 
savings  of  about  $1.7  million  aimually. 
Concurrent  with  Treasury's  fee 
reduction,  the  Federal  Reserve  will  be 
reducing  the  fee  for  the  movement  of 
funds  resulting  from  a  seciu-ities 
transfer.  The  combined  savings  will  be 
18%,  and  should  amount  to  about  $2.6 
million  annually. 

In  addition  to  the  basic  fee,  off-line 
transfers  have  a  surcharge.  The 
siu-charge  for  an  off-line  Treasury  book- 
entry  transfer  will  be  increasing  38%. 
EFFECTIVE  DATE:  The  new  fees  will  go 
into  effect  April  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  C.  Leithead,  Director,  Primary  & 
Secondary  Market  Fixed  Income 
Securities  (Financing),  Bureau  of  the 
Public  Debt,  Suite  3014,  26  Federal 
Plaza,  New  York,  NY  10278, 
telephone  (212)  264-6358. 
Diane  M.  Polowczuk,  Government 
Securities  Specialist  (Financing), 


Bureau  of  the  Public  Debt,  Room  510, 
999  E  Street  NW,  Washington,  DC 
20239-0001,  telephone  (202)  691- 
3550. 

SUPPLEMENTARY  INFORMATION:  On 
October  1,  1985,  the  Department  of  the 
Treasury  established  a  fee  structure  for 
the  transfer  of  Treasiuy  book-entry 
secmrities  maintained  on  NBES. 

Based  on  the  latest  review  of  book- 
entry  costs  and  volumes,  Treasury  will 
decrease  the  basic  fee  and  increase  the 
off-line  surcharge  from  the  levels 
currently  in  effect.  Beginning  April  1, 
2000,  the  basic  fee  will  be  $.65  for  each 
securities  transfer  and  reversal  sent  and 
received,  a  13%  fee  reduction  per 
transfer.  The  current  off-line  surcharge 
of  $13.00  will  increase  to  $18.00,  which 
is  a  38%  increase. 

The  basic  transfer  fee  assessed  to  both 
senders  and  receivers  reflects  the 
decreased  costs  to  process  a  transfer. 
The  increased  off-line  surcharge  reflects 
the  additional  costs  associated  with  the 
processing  of  off-line  security  transfers. 

The  Treasury  does  not  charge  a  fee  for 
account  maintenance,  the  stripping  and 
reconstituting  of  Treasury  seciu'ities,  or 
the  wires  associated  with  original 
issues,  or  interest  and  redemption 
payments.  The  Treasury  currently 
absorbs  these  costs  and  will  continue  to 
do  so. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasmy 
book-entry  securities  held  on  NBES.  The 
Federal  Reserve  System  assesses  a  fee  to 
recover  the  costs  associated  vdth  the 
processing  of  the  funds  component  of 
Treasury  book-entry  transfer  messages, 
as  well  as  the  costs  of  providing  boolf- 
entry  services  for  Government  agencies 
on  NBES.  Information  concerning  book- 
entry  transfers  of  government  agency 
securities,  which  are  priced  by  the 
Federal  Reserve  System,  is  set  out  in  a 
separate  Federal  Register  notice 
published  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  in  this  issue 
of  the  Federal  Register  (Docket  No. 
1054). 

The  following  is  th9»Treasury  fee 
schedule  that  will  be  effective  April  1 , 
2000,  for  the  book-entry  transfers  on 
NBES: 
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joes  not  charge  a  tee  for  account  maintenance,  the  stripping  and  reconstituting  of  Treasury  securities,  or  the  wires  associated 
or  interest  and  redemption  payments.  The  Treasury  currently  absorbs  these  costs  and  will  continue  to  do  so. 

fee  is  not  a  Treasury  fee,  but  is  charged  by  the  Federal  Reserve  for  the  cost  of  moving  funds  associated  with  the  trans- 
)ook-entry  security. 


Authority:  31 
Dated:  Decen  ber 
Donald  V.  HAMMOND 

Fiscal  Assistant 
(FR  Doc.  00-43 
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Treasury-NBES  Fee  Schedule  ' 

Effective  April  1 ,  2000  [In  Dollars]    ' 


Transfer  type 


Basic  fee 


.65 
.65 
.65 
.65 
.65 
.65 
.65 
.65 
.65 


Off-line 
surcharge 


.00 
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.00 
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18.00 
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movement 

fee 
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.05 
.05 
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Total  fee 


.70 
.70 
.70 
.70 

18.70 
18.70 
.70 
18.70 
18.70 


CFR  357.45. 
17,  1999. 
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INFORMATION: 


are  invited  to 
I  he  making  of  the 
by  submitting  such 
,  or  arguments  as 


they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  niunber 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  All 
comments  received  on  or  before  the 
closing  date  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  received  on  this  proposal 
will  be  available  both  before  and  after 
the  closing  date  for  comments  in  the 
Rules  Docket  for  examination  by 
interested  persons.  However,  the 
Assistant  Administrator  for  Civil 
Aviation  Security  has  determined  that 
the  seciu-ity  programs  required  by  parts 
108,  109.  and  129  contain  sensitive 
security  information.  As  such,  the 
availability  of  information  pertaining  to 
these  security  programs  is  governed  by 
14  CFR  part  191.  Carriers,  screening 
companies,  and  others  who  wish  to 
comment  on  this  document  should  be 
cautious  not  to  include  in  their 
comments  any  information  contained  in 
any  security  program. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
6673."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

To  give  the  public  an  additional 
opportunity  to  comment  on  the  NPRM. 
the  FAA  anticipates  planning  public 
meetings.  If  the  FAA  determines  that  it 
is  appropriate  lo  hold  such  meetings,  a 
separate  notice  announcing  the  times, 
locations,  and  procediu'es  for  public 
meetings  will  be  published  in  the 
Federal  Register. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 


Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm.  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking.  ARM-1.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  ft'om  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procediu'e. 
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I.  Introduction 

LA.  Current  Requirements 

The  Administrator  is  required  to 
prescribe  regulations  to  protect 
passengers  and  property  on  aircraft 
operating  in  air  transportation  or 
intrastate  air  transportation  against  acts 
of  criminal  violence  or  aircraft  piracy. 


Such  protections  include  searches  of 
persons  and  property  that  will  be 
carried  aboard  an  aircraft  to  ensure  that 
they  have  no  unlawful  dangerous 
weapons,  explosives,  or  other 
destructive  substances  (49  U.S.C. 
44901-44903).  Screening  of  all 
passengers  and  property  that  will  be 
carried  in  a  cabin  of  an  aircraft  in  air 
transportation  or  intrastate  air 
transportation  must  be  done  before  the 
aircraft  is  boarded,  using  weapon- 
detecting  facilities  or  procedures  used 
or  operated  by  employees  or  agents  of 
the  air  carriers,  intrastate  air  carriers,  or 
foreign  air  carriers  (49  U.S.C.  44901). 

Part  108  of  Title  14,  Code  of  Federal 
Regulations,  contains  rules  in  §§  108.9, 
108.17,  and  108.20  for  air  carrier 
screening  operations.  These  rules, 
which  are  available  to  the  general 
public,  provide  basic  standards  for  the 
screeners,  equipment,  and  procedures  to 
be  used.  In  addition,  each  air  carrier 
required  to  conduct  screening  has  a 
nonpublic  security  program  (required 
under  current  §§  108.5  and  108.7)  that 
contains  detailed  requirements  for 
screening  of  persons,  accessible 
property,  checked  baggage,  and  cargo. 
All  air  carriers  subject  to  part  108  have 
adopted  the  Air  Carrier  Standard 
Security  Program  (ACSSP).  The  ACSSP 
provides  identical  measures  for  air 
carriers.  Individual  air  carriers  may 
request  alternate  procedures  in  specific 
situations  if  the  required  level  of 
security  can  be  maintained. 

Part  109  of  Tide  14,  Code  of  Federal 
Regulations  (14  CFR),  contains  rules  in 
§  109.3  for  conducting  secmity 
procedm-es  by  indirect  air  carriers.  An 
indirect  air  carrier  is  any  person  or 
entity  within  the  United  States,  not  in 
possession  of  an  FAA  air  carrier 
operating  certificate,  that  undertakes  to 
engage  indirectly  in  the  air 
transportation  of  property,  and  uses,  for 
all  or  any  part  of  such  transportation, 
the  services  of  a  passenger  air  carrier. 
This  does  not  include  the  U.S.  Postal 
Service  (USPS)  or  its  representative 
while  acting  on  behalf  of  the  USPS.  This 
definition  does  include  height 
forwarders  and  air  couriers.  Each 
indirect  air  carrier  has  a  nonpublic 
security  program  (§  109.5)  that  contains 
detailed  requirements  for  screening 
cargo.  All  indirect  air  carriers  adopt  the 
Indirect  Air  Carrier  Standard  Security 
Program  (lACSSP).  The  lACSSP 
provides  identical  measures  for  indirect 
air  carriers.  lACSSP  requirements  are 
essentially  the  same  as  the  requirements 
in  the  ACSSP  for  screening  cargo. 

Part  129  of  Tide  14,  Code  of  Federal 
Regulations,  contains  rules  in  §§  129.25, 
129.26,  and  129.27  for  foreign  air  carrier 
screening.  Each  foreign  air  carrier 


conducting  screening  has  a  nonpublic 
security  program  (§  129.25)  that 
contains  detailed  requirements  for 
screening  persons,  accessible  property, 
checked  baggage,  and  cargo.  All  foreign   . 
air  carriers  conducting  operations  in  the 
United  States  are  subject  to  part  129  and 
have  adopted  the  Model  Security 
Program  (MSP)  for  their  security 
programs  in  the  United  States.  The  MSP 
provides  identical  measures  for  foreign 
air  carriers.  MSP  requirements 
applicable  within  the  United  States  are 
essentially  the  same  as  the  requirements 
in  die  ACSSP. 

Throughout  this  notice,  air  carriers, 
indirect  air  carriers,  and  foreign  air 
carriers  are  collectively  referred  to  as 
"carriers." 

There  are  several  means  by  which  a 
carrier  can  conduct  screening.  It  can  use 
its  own  employees.  It  can  contract  with 
another  company  to  conduct  the 
screening  in  accordance  with  the 
carrier's  security  program.  It  can 
contract  with  another  carrier  to  conduct 
screening.  In  each  case,  the  carrier  is 
required  to  provide  oversight  to  ensure 
that  all  FAA  requirements  are  met. 

LB.  History 

Since  1985,  at  least  10  major 
international  terrorist  incidents 
involving  aviation  have  occurred 
worldwide,  including  the  bombing  of 
Pan  Am  flight  103  on  December  21 , 
1988,  which  killed  243  passengers,  16 
crewmembers,  and  11  people  on  the 
ground.  While  all  of  the  attacks  against 
U.S.  civil  aviation  in  this  period  have 
taken  place  abroad,  the  link  between  the 
February  1993  World  Trade  Center 
bombing  and  the  January  1995  plot  to 
bomb  several  U.S.  airliners  in  the  Far 
East  suggests  that  civil  aviation  in  the 
United  States  may  have  become  a  more 
attractive  target  for  terrorist  attacks. 
Ramzi  Ahmed  Yousef  was  convicted 
(along  with  different  sets  of  co- 
conspirators) for  his  roles  in  both  plots 
as  well  as  for  the  bombing  of  Philippine 
Airlines  flight  434  in  December  1994. 
Had  Yousef  s  plot  to  bomb  U.S.  airliners 
succeeded,  hundreds  if  not  thousands  of 
passengers  would  almost  certainly  have 
been  killed. 

These  incidents  have  demonstrated 
the  capabilities  and  intentions  of 
international  terrorists  to  attack  the 
United  States  and  its  citizens  as  well  as 
the  ability  of  such  terrorists  to  operate 
in  the  United  States.  The  threat  posed 
by  foreign  terrorists  in  the  United  States 
remains  a  serious  concern,  and  the  FAA 
believes  that  the  threat  will  continue  for 
the  foreseeable  future. 

The  threat  of  terrorist  acts  against 
aircraft  has  led  to  several  actions  by  the 
United  States  Government  to  strengthen 
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aviation  securi  y.  These  actions  include 
two  Presidentii  1  commissions,  the 
Aviation  Secui  ity  Improvement  Act  of 
1990,  the  Fede  al  Aviation 
Reauthorizatio  i  Act  of  1996,  and  several 
FAA  rulemakii  gs  to  improve  security 
measures  at  aii  sorts.  The  action 
proposed  in  th  s  notice  therefore  is  part 
of  a  broad,  con  inuing  effort  to  increase 
aviation  securi  y. 

Following  th  3  tragic  crash  of  TWA 
flight  800  on  Ji  ly  17,  1996,  the 
President  creat  id  the  White  House 
Commission  oi  i  Aviation  Safety  and 
Security  (the  W  hite  House 
Commission). '  "he  White  House 
Commission  is  lued  an  initial  report  on 
September  9.  1  )96,  with  20  specific 
recommendatic  ns  for  improving 
security.  One  r  (commendation  was  for 
the  developme  it  of  uniform 
performance  stmdards  for  the  selection, 
training,  certifi::ation,  and 
recertification  i  )f  screening  companies 
and  their  empl  jyees.  The  final  report, 
issued  on  Febnary  12.  1997,  reiterated 
this  recommendation. 

Before  the  cr^sh  of  TWA  flight  800, 
the  FAA  had  b(  (come  concerned  as  well 
that  there  was  ;  i  need  to  reevaluate  the 
overall  level  of  civil  aviation  security. 
The  FAA  askec  the  Aviation  Security 
Advisory  Committee  (ASAC)  to  review 
the  threat  asses  sment  of  foreign 
terrorism  within  the  United  States, 
consider  the  w  u'ning  and  interdiction 
capabilities  of  ntelligence  and  law 
enforcement,  e  camine  the 
vulnerabilities  9f  the  domestic  civil 
aviation  system,  and  consider  the 
potential  conse  quences  of  a  successful 
attack.  The  AS,  ^C.  which  consists  of 
representatives  from  the  FAA  and  other 
Federal  agenci(  is,  the  aviation  industry, 
and  public  interest  groups,  formed  a 
subgroup  calle  i  the  Baseline  Working 
Group  (BWG)  c  n  July  17, 1996.  to 
evaluate  the  dc  mestic  aviation  security 
"baseline"  in  1  ght  of  the  new  threat 
he  BWG  released  its 
Domestic  Secu  'ity  Baseline  Final  Report 
on  December  1 1,  1996.  The  report 
presented  multiple  recommendations 
for  improving  i  viation  security  through 
certifications  o  screeners  and  screening 
companies,  rap  id  deployments  of 
available  techr  ologies,  and  institutional 
and  procedura  changes  in  the  U.S. 
aviation  securi  y  system 

On  October  <  i.  1996,  the  President 
signed  the  Fed  sral  Aviation 
Reauthorizatio  i  Act  of  1996,  Public  Law 
104-264.  Section  302  (49  U.S.C.  44935 
note)  states: 

The  Administ 
Administration  i 
companies 
to  improve  the 
security  screene 


tor  of  the  Federal  Aviation 
directed  to  certify 
proviUing  security  screening  and 
U  fining  and  testing  of 
through  development  of 


uniform  performance  standards  for  providing 
security  screening  services. 

I.e.  Aviation  Security  Screening 

Effective  aviation  security  screening  is 
critical  to  protecting  passengers  in  air 
transportation  against  acts  of  criminal 
violence  and  aircraft  piracy.  It  is  the 
front  line  of  defense  against  potential 
acts  of  aviation  terrorism.  It  is  therefore 
imperative  that  airports,  carriers, 
screening  companies,  and  the  FAA  work 
together  to  strengthen  continually  the 
aviation  seciuity  screening  system. 

The  FAA  first  required  domestic 
passenger  screening  in  1973  in  response 
to  increasing  numbers  of  hijackings.  The 
focus  at  that  time  was  to  detect 
weapons,  such  as  handguns  and  knives, 
through  the  use  of  X-ray  and  metal 
detector  technologies  at  security 
checkpoints.  The  introduction  of 
screening  greatly  reduced  hijackings  in 
the  United  States.  Since  then,  the 
greater  challenge  to  security  has  been 
the  prevention  of  aircraft  bombings,  a 
challenge  that  became  particularly 
urgent  in  the  1980's  as  various  terrorist 
elements  succeeded  in  bringing  down 
aircraft  and  causing  mass  casualties  by 
means  of  on-board  bombs.  Some  of  the 
bombs  used  against  aircraft  have  been 
crude  devices,  easily  detectable  by 
screeners  utilizing  X-ray  machines,  but 
the  trend  has  been  toward  smaller 
improvised  explosive  devices  (lED's) 
and  plastic  explosives  that  are  more 
difficult  to  detect  without  explosives 
detection  systems  (EDS).  The  threat  of 
lED's  has  also  expanded  the  initial 
scope  of  screening  from  passengers  and 
carry-on  baggage  only  to  include 
checked  ba^age  and  cargo. 

The  FAA  nas  conducted  extensive 
research  regarding  how  the  United 
States  can  best  counter  these  evolving 
threats.  The  research  has  centered 
around  both  technologies  and  human 
factors  issues;  each  is  important  to 
thorough,  effective  screening  and  poses 
unique  challenges. 

The  traditional  X-ray  and  metal 
detector  technologies  hav&been 
supplemented  since  the  mid-1 990's 
with  several  new  advanced  screening 
technologies.  An  advanced  screening 
technology,  as  that  term  is  used  here,  is 
any  technology  that  is  capable  of 
automatic  threat  identification.  These 
advanced  screening  technologies 
include  explosives  detection  systems, 
explosive  trace  detectors  (ETD).  and 
advanced  technology  (AT)  X-ray-based 
machines  for  automatic  bulk  explosives 
detection,  some  of  which  employ 
screener  assist  technologies.  At  this  time 
EDS-type  technologies  certified  by  the 
FAA  apply  medical  computed  axial 
tomography  (CAT)  scan  technology,  but 


other  types  of  technologies  also  may 
meet  EDS  criteria  in  the  future.  The  EDS 
are  used  to  screen  checked  baggage  and 
have  the  ability  to  automatically  detect 
threat  types  and  quantities  of  bulk 
explosives  at  FAA-specified  detection 
and  false  alarm  rates,  up  to  the  initial 
system  alarm  and  without  himian 
intervention.  The  AT  systems  also  focus 
on  detecting  bulk  explosives  in  checked 
baggage  and  have  automatic  alarm 
capabilities;  however,  AT  systems  do 
not  meet  the  full  EDS  standards 
required  by  the  FAA  for  all  categories  of 
explosives,  amounts,  detection  rates, 
and  false  alarm  rates.  The  AT's  still 
have  more  sophisticated  detection 
capabilities  than  the  standard  X-ray 
systems  used  for  imaging  only.  The 
ETD's  also  detect  explosives,  but  differ 
in  that  they  are  used  to  analyze  and 
detect  minute  amounts  of  explosive 
residues  or  vapors,  are  much  smaller  in 
size  and  less  costly  than  the  EDS's  and 
AT's.  and  are  primarily  used  at 
screening  checkpoints  to  screen  items 
entering  sterile  areas. 

The  FAA  currently  is  deploying 
several  types  of  advanced  screening 
technologies  in  the  Nation's  airports. 
Each  advanced  screening  technology  is 
capable  of  detecting  specific  items.  The 
FAA  believes  that  the  most  effective 
approach  to  screening  at  this  time  is  to 
use  a  combination  of  these  technologies 
at  screening  locations. 

Some  of  the  technologies  being 
developed  focus  on  the  human  element 
of  screening.  The  FAA  currently  is 
developing  and  deploying  computer 
based  training  (CBT)  and  threat  image 
projection  (Tff)  systems  that  provide 
initial  and  recurrent  training  and 
monitor  screener  performance.  The 
potential  benefits  of  CBT  are  self-paced 
learning,  enhanced  opportunities  for 
realistic  practice,  combined  training  and 
performance  testing,  and  instruction 
that  is  uniform  throughout  the  country. 
CBT  currently  is  being  used  to  train 
screeners  in  many  of  the  Nation's 
busiest  airports,  and  the  FAA  is 
evaluating  its  effectiveness  at  these 
locations.  The  FAA  anticipates  making 
CBT  available  for  use  by  all  of  the 
carriers  but  does  not  anticipate 
requiring  its  use  at  this  time.  Some 
private  companies  also  are  developing 
CBT  systems  that  may  earn  FAA 
acceptance  and  the  FAA  encourages  this 
development. 

TIP  also  has  significant  potential 
benefits  and  is  a  critical  component  of 
this  proposed  rule.  TIP  systems 
currently  are  being  deployed  and  tested 
on  both  X-ray  and  explosives  detection 
systems.  The  TIP  systems  use  two 
different  methods  of  projection — 
fictional  threat  image  (FTI)  and 
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combined  technology  image  (CTI).  FTI 
superimposes  a  threat  image  from  an 
extensive  library  of  images  onto  the  X- 
ray  image  of  actual  passenger  baggage 
being  screened.  The  image  appears  on 
the  monitor  as  if  a  threat  object  actually 
exists  within  the  passenger's  bag.  The 
screener  can  check  whether  the  image  is 
an  actual  threat  image  before  requesting 
that  the  bag  be  screened  further.  The 
CTI  is  a  prefabricated  image  of  an  entire 
threat  bag  and  also  can  be  electronically 
inserted  onto  a  display  monitor.  For 
both  types  of  images,  screeners  are 
immediately  provided  with  feedback  on 
their  ability  to  detect  each  threat.  TIP 
exposes  screeners  to  threats  on  a  regular 
basis  to  train  them  to  become  more 
adept  at  detecting  threats  and  to 
enhance  their  vigilance.  TIP  allows  the 
FAA  to  expose  screeners  to  the  latest 
potential  threats  and  should  allow  the 
FAA  and  the  industry  to  determine 
what  elements  make  a  screener  more 
effective,  such  as  training  methods  and 
experience  levels.  Future  TIP  data  may 
affect  requirements  proposed  in  the 
security  programs. 

The  FAA  also  is  validating  a  series  of 
screener  selection  tests  to  help 
screening  companies  identify  applicants 
who  may  have  natiual  aptitudes  to  be 
effective  screeners.  Currently,  the 
cognitive  skills  and  processes  for 
optimal  detection  of  threat  objects  are 
poorly  understood.  The  FAA  sees  an 
immediate  need  to  identify  valid  tests  to 
select  job  applicants  who  should  be  able 
to  become  successful  screeners.  The 
FAA  ciuTently  is  administering  several 
screener  selection  tests  to  groups  of 
screener  trainees  as  part  of  their  CBT 
and  then  measuring  their  subsequent  job 
performance  using  TIP.  If  valid  selection 
tests  are  developed,  the  FAA  may  offer 
them  to  carriers  and  screening 
companies  for  optional  use  but  does  not 
anticipate  requiring  their  use  at  this 
time. 

The  FAA  will  continue  its  human 
factors  research.  Although  the  new 
technologies  described  are  highly 
effective  in  detecting  explosives,  the 
FAA  realizes  that  each  one  is  ultimately 
dependent  on  the  human  operator. 
Screeners  are  critical  to  the  screening 
process.  Futiue  human  factors  research 
will  focus  on  the  attributes,  skills,  and 
abilities  that  make  for  an  effective 
screener.  Such  elements  may  include  an 
individual's  cognitive  ability,  learned 
skills,  education  level,  quality  and 
amount  of  training,  and  experience  (i.e., 
time  on  the  job).  Screener  pay  levels  and 
the  quality  of  supervision  may  also 
affect  screener  performance  (i.e.,  threat 
detection  rates).  Analyzing  TIP  data  will 
help  the  FAA  to  explore  and  confirm  or 


refute  many  hypotheses  regarding  the 
factors  that  affect  screener  performance. 

What  is  known  currently  is  that  each 
type  of  screening  and  screening 
technology  is  unique  and  requires 
different  skills  and  abilities.  For 
example,  monitoring  a  walk-through 
metal  detector  requires  a  limited 
understanding  of  the  technology 
involved  and  does  not  involve  image 
interpretations.  Conversely,  operating 
an  EDS  is  much  more  complex  and 
requires  operators  to  exercise 
independent  judgment  as  they  interpret 
and  make  decisions  regarding  images 
that  are  all  distinctly  different.  The 
screening  tasks  described  in  these 
examples  require  different  types  of 
skills  and  abilities  and  require  training 
designed  to  optimize  performance  for 
those  particular  tasks.  The  FAA's 
human  factors  research  will  attempt  to 
isolate  these  skills  and  abilities  and 
determine  how  they  can  best  be 
recognized  and  developed.  With  regard 
to  compensation,  wages  for  screeners  in 
the  United  States  ciurently  average 
$5.75  per  hour  and  some  screeners  do 
not  receive  fringe  benefits.  Average 
annual  screener  turnover  rates  exceed 
100  percent  in  many  locations. 
Screeners  repeatedly  state  that  low 
wages  and  minimal  benefits,  along  with 
infrequent  supervisor  feedback  and 
frustrating  working  conditions,  cause 
them  to  seek  employment  elsewhere. 

Experience  in  other  countries  seems 
to  indicate  that  higher  compensation, 
more  training,  and  frequent  testing  of 
their  screeners  may  result  in  lower 
turnover  rates  and  more  effective 
screener  performance.  The  FAA  has 
reports  from  many  sources  that 
screening,  particularly  screening  of 
checked  baggage,  is  conducted  more 
effectively  in  many  other  countries  than 
it  is  in  the  United  States.  U.S.  citizens 
traveling  abroad  also  have  expressed 
concern  that  screening  in  the  United 
States  appears  to  be  less  thorough  than 
it  is  in  other  countries.  While  the  FAA 
until  recently  did  not  have  actual 
performance  data  from  other  countries 
to  substantiate  these  views,  it  now  has 
test  results  that  are  strongly  indicative 
of  better  screener  performance  by  some 
European  authorities  than  by  some  U.S. 
screening  operators.  The  test  results 
were  derived  from  joint  testing  of 
screeners  that  the  FAA  conducted  with 
a  European  country.  FAA  special  agents 
and  government  personnel  from  the 
European  country  tested  screeners  in 
each  coimtry  using  the  same  methods. 
On  average,  screeners  in  the  Etuopean 
country  were  able  to  detect  more  than 
twice  as  many  test  objects  as  screeners 
in  the  United  States.  Screeners  in  the 
European  coimtry  receive  significantly 


more  training  and  higher  salaries  than 
screeners  in  the  United  States  and 
receive  comprehensive  benefits. 
Screeners  in  the  European  country  also 
have  more  screening  experience  on 
average  than  their  United  States 
counterparts.  U.S.  air  carriers  and 
screening  companies  may  want  to 
pinsue  any  and  all  of  these  factors  to 
achieve  higher  performance.  The  FAA 
will  continue  to  conduct  resesirch  and 
examine  operational  data  to  determine 
how  these  factors  affect  screener 
performance  and  retention,  both 
domestically  and  in  conjunction  with 
foreign  governments. 

It  is  clear  that  the  United  States  can 
improve  upon  practices  in  many  of 
these  human  factors  areas  making  its 
aviation  screening  operations  as  strong 
and  effective  as  its  other  aviation 
operations  and  endeavors.  Several 
issues  related  to  hiunan  factors  in 
screening,  such  as  performance  and  the 
environment  in  which  screeners  work, 
are  addressed  in  this  NPRM.  The  FAA 
invites  comments  and  supporting  data 
regarding  human  factors  issues  such  as 
the  potential  affects  of  increased  wages, 
benefits,  experience,  and  training  on 
screener  performance. 

I.D.  The  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM) 

In  response  to  the  Congressional 
mandate  and  to  the  White  House 
Conunission  report,  the  FAA  published 
an  ANPRM  on  March  17, 1997  (62  FR 
12724),  requesting  comments  on 
certification  of  companies  providing 
sec\u"ity  screening.  The  FAA  received  20 
comments  from  the  public  on  the 
ANPRM,  all  of  which  were  substantive. 

Subsequent  to  the  publication  of  the 
ANPRM,  the  FAA  began  field  testing 
threat  image  projection  systems  and 
evaluating  their  potential  for  measuring 
screener  performance.  The  FAA 
determined  that  the  TIP  systems  would 
be  integral  to  proposing  requirements 
for  performance  measurements  and 
standards.  Therefore,  the  FAA 
published  an  ANPRM  withdrawal 
notice  on  May  13,  1998  (63  FR  26706), 
to  allow  TIP  to  be  adequately  field 
tested  and  validated  before  the  FAA 
proceeded  with  the  rulemaking. 
Although  the  ANPRM  was  withdrawn, 
the  FAA  considered  and  incorporated 
many  of  the  commenters'  suggestions  in 
this  proposal.  The  following  is  a  brief 
simunary  of  the  overall  comments. 

While  commenters  disagreed  on 
several  issues,  including  the  level  of 
oversight  responsibility  that  air  carriers 
should  have  over  certificated  screening 
companies,  commenters  generally 
agreed  that  national  standards  for 
security  screening  operations  are 
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mandate  stated  in  the  Federal  Aviation 
Reauthorization  Act  of  1996  and  the 
intent  of  the  White  House  Commission 
recommendations. 

This  overview  contains  a  summary  of 
the  basic  framework  of  the  proposed 
rule  for  certification  of  screening 
companies.  It  also  contains  more 
detailed  discussions  of  some  of  the 
approaches  to  regulating  screening  that 
are  implemented  in  the  proposals  and 
the  FAA's  reasons  for  using  these 
approaches. 

II. A.  Summary 

The  major  proposals  contained  in  part 
111  and  the  changes  and  additions 
proposed  to  parts  108,  109,  and  129  are 
as  follows: 

(1)  The  proposed  rule  would  require 
certification  of  all  screening  companies 
that  inspect  persons  or  property  for  the 
presence  of  any  unauthorized  explosive, 
incendiary,  or  deadly  or  dangerous 
weapon  in  the  United  States  on  behalf 
of  air  carriers,  indirect  air  carriers,  or 
foreign  air  carriers  required  to  adopt  and 
carry  out  FAA-approved  secxirity 
programs  (proposed  §§111.1  and 
111.109(a)). 

(2)  The  certification  requirement 
would  include  all  persons  conducting 
screening  within  the  United  States 
under  parts  108,  109.  and  129.  An  air 
carrier,  indirect  air  carrier,  or  foreign  air 
carrier  that  performs  screening  for  itself 
or  for  other  carriers  would  have  to 
obtain  a  screening  company  certificate 
(proposed  §§  108.201(h),  109.203(a),  and 
129.25(k)). 

(3)  The  proposed  rule  would  provide 
for  provisional  certificates  for  new 
screening  companies  and  screening 
companies  already  performing  screening 
at  the  time  of  publication  of  the  final 
rule.  Before  the  end  of  the  provisional 
period,  screening  companies  would 
apply  for  screening  company 
certificates,  that  would  be  valid  for  5 
years  (proposed  §  111.109(d)  and  (e)). 

(4)  Responsibility  for  the  performance 
of  a  screening  company  would  be  borne 
by  the  screening  company  and  the 
relevant  air  carrier(s),  indirect  air 
carrier(s),  or  foreign  air  carrier(s). 
Carrier  oversight  would  be  required 
(proposed  §§  111.117;  108.103(b); 
108.201(1)  and  (j);  109.103(b);  109.203(b) 
and  (c);  and  129.25(c),  (1),  and  (m)). 

(5)  The  proposed  rule  would  require 
approvals  of  operations  specifications 
that  would  include  locations  of 
screening  sites;  types  of  screening; 
equipment  and  methods  used  to  screen; 
and  screener  training  curricula 
(proposed  §§  111.113  and  111.115). 

(6)  The  proposed  rule  would  require 
that  screening  companies  adopt  and 
implement  FAA-approved  screening 


company  security  programs  that  would 
include  procedures  to  perform  screening 
functions,  including  operating 
equipment:  screener  testing  standards 
and  test  administration  requirements; 
threat  image  projection  standards, 
operating  requirements,  and  data 
collection  methods;  and  performance 
standards  (proposed  §§  111.103, 
111.105,  and  111.107). 

(7)  The  proposed  rule  would  set  forth 
requirements  for  screening  companies 
regarding  the  screening  of  persons  and 
property  and  the  use  of  screening 
equipment  (proposed  §§  111.201  and 
111.203). 

(8)  The  proposed  rule  would  add 
requirements  for  the  use  of  X-ray 
systems  to  part  109  and  for  the  use  of 
explosives  detection  systems  to  part  129 
(proposed  §§  109.207  and  129.28). 

(9)  The  proposed  rule  would  provide 
consolidated  employment  standards  for 
all  screening  company  personnel, 
including  new  training  requirements  for 
screeners  regarding  courteous  and 
efficient  screening  and  U.S.  civil  rights 
laws  and  for  supervisors  regarding 
leadership  and  management  subjects 
(proposed  §111.205). 

(10)  The  proposed  rule  would  require 
that  screening  companies  have  qualified 
management  and  technical  personnel 
(proposed  §111.209). 

(11)  The  proposed  rule  would  require 
that  screening  instructors  meet 
minimum  experience  and  training 
standards  (proposed  §  111.211). 

(12)  The  proposed  rule  would  specify 
training  requirements  for  screening 
companies  regarding  training  programs 
and  knowledge  of  subject  areas  and 
would  require  that  the  training 
programs  be  submitted  to  the  FAA  for 
approval  (proposed  §  111.213). 

(1 3)  The  proposed  rule  would  require 
that  all  screening  personnel  pass 
computerized  FAA  knowledge-based 
and  X-ray  interpretation  tests  before  and 
after  their  on-the-job  training  and  at  the 
conclusion  of  their  recurrent  training 
and  that  the  tests  be  monitored  by 
carrier  personnel  in  accordance  with  the 
carriers'  security'  programs.  The 
proposed  rule  would  also  describe  and 
prohibit  specific  instances  of  cheating 
and  other  unauthorized  conduct 
(proposed  §§  111.215,  111.217,  108.229, 
109.205,  and  129.25(p)). 

(14)  The  proposed  rule  would  require 
that  all  carriers  install  threat  image 
projection  (TIP)  systems  on  their  X-ray 
systems  and  that  all  air  carriers  and 
foreign  air  carriers  install  TIP  systems 
on  their  explosives  detection  systems 
unless  otherwise  authorized  by  the 
Administrator.  Screening  companies 
would  be  required  to  use  the  TIP 
systems  as  specified  in  their  security 
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programs,  including  collecting  and 
analyzing  the  TIP  data,  and  to  meet  the 
performance  measurements  and 
standards  set  forth  in  their  security 
programs  (proposed  §§  108.205  and 
108.207;  129.26  and  129.28;  109.207; 
and  111.223). 

(15)  The  proposed  rule  would 
prohibit  interference  with  screening 
personnel  in  the  course  of  their 
screening  duties  (proposed  §  111.9). 

In  addition  to  the  aoove  proposed 
changes,  the  proposal  would  amend  part 
191  to  extend  SSI  requirements  to 
certificated  screening  companies  and 
their  employees. 

The  FAA  is  not  proposing  to  require 
certifications  for  individual  screeners, 
as  some  commenters  to  the  ANPRM 
recommended.  The  FAA  does  not  have 
the  statutory  authority  under  Tide  49  or 
the  Federal  Aviation  Reauthorization 
Act  of  1996  to  require  such  certification^ 
Other  requirements  in  this  proposal 
would  help  to  improve  the 
professionalism  of  screeners;  e.g.,  by 
providing  for  mobility  of  screener 
records  (proposed  §  111.221)  and  by 
requiring  letters  of  completion  to  be 
issued  to  screeners  and  screener 
supervisors  upon  their  successful 
completion  of  initial,  recurrent,  and 
specialized  com-ses  of  training 
(proposed  §111.219). 

The  FAA  has  also  decided  not  to 
specifically  address  joint-use  screening 
locations  in  this  rulemaking,  although 
comments  were  invited  widi  respect  to 
this  issue  in  the  ANPRM.  A  joint-use 
screening  location  is  a  security  location 
that  is  screening  for  multiple  carriers. 
The  FAA  received  several  conunents  to 
the  ANPRM  that  stated  Uiat  an 
agreement  should  be  required  for  all  air 
carriers  to  sign  with  the  managing  air 
carrier  of  a  screening  location.  However, 
other  commenters  stated  that  the 
concept  of  joint-use  screening  locations 
is  an  internal  management  tool  of  the  air 
carriers  that  allows  flexibility.  These 
commenters  believe  that  it  is  not 
appropriate  for  the  FAA  to  place  undue 
restraints  on  the  management  process 
for  joint-use  screening  locations.  After 
considering  the  ANPRM  comments  and 
reviewing  representative  samples  of 
joint-use  screening  location  agreements, 
the  FAA  has  determined  that 
rulemaking  is  not  the  best  way  to 
address  these  issues.  They  would  be 
better  addressed  in  future  security 
program  amendments  and/or 
compliance  and  enforcement  policies. 

II.B.  Certification  of  All  Who  Perform 
Screening 

This  proposal  would  require  that  all 
companies  that  perform  screening  be 
certificated  under  part  111,  even  if  they 


are  air  carriers,  foreign  air  carriers,  or 
indirect  air  carriers.  This  approach  is 
consistent  with  several  comments  to  the 
ANPRM  that  stated  that  air  carriers 
conducting  screening  should  be  subject 
to  the  same  standards  as  certificated 
screening  companies. 

Certifying  all  screening  companies, 
including  carriers  that  perform 
screening,  would: 

•  Provide  uniform  standards  for  all 
companies  that  intend  to  provide 
screening. 

•  Ensure  that  all  companies  that 
conduct  screening  benefit  from  the 
enhanced  requirements  imposed  upon 
screening  companies  in  part  111. 

•  Clearly  differentiate  between  the 
roles  of  the  air  carriers,  indirect  air 
carriers,  and  foreign  air  carriers  as 
carriers  and  as  certificated  screening 
companies. 

•  Clarify  the  relationships  among  air 
carriers,  indirect  air  carriers,  and  foreign 
air  carriers  that  contract  with  each  other 
for  screening  services. 

Some  commenters  to  the  ANPRM 
questioned  the  need  to  certificate  air 
carriers  for  the  purpose  of  screening 
since  they  are  Llready  certificated  by  the 
FAA.  Air  carriers  currently  are 
certificated  to  operate  as  air  carriers 
under  part  119.  However,  the 
certification  process  in  part  119  does 
not  include  an  evaluation  of  whether  an 
applicant  can  adequately  perform 
screening  functions.  The  FAA  has 
determined  that  to  fulfill  the 
congressional  mandate,  all  who  perform 
screening  shall  establish  their  ability  to 
do  so  by  qualifying  for  screening 
company  certificates.  Any  air  carrier, 
indirect  air  carrier,  or  foreign  air  carrier 
that  does  not  choose  to  hold  a  screening 
company  certificate  could  contract  with 
a  certificated  screening  company  to 
perform  its  screening. 

II.  C.  Roles  of  Carriers  and  Screening 
Companies 

Cmrently,  carriers  have  statutory  and 
regulatory  responsibilities  to  conduct 
screening  properly.  The  FAA  cannot 
propose  to  relieve  carriers  of  these 
responsibilities.  The  responsibility  of  air 
carriers  and  foreign  air  carriers  to  ensure 
that  screening  is  conducted  on  persons 
and  property  to  be  carried  in  the  cabin 
of  an  aircraft  is  in  the  statute  (49  U.S.C. 
44901(a))  and  cannot  be  changed  by  the 
FAA.  As  discussed  previously,  the 
requirement  to  certificate  screening 
companies  also  is  in  the  statute.  Issues 
arise,  then,  concerning  the  relationships 
between  the  carriers  and  the  screening 
companies  and  the  proper  roles  for 
each.  The  FAA  interprets  these  statutory 
provisions  as  leaving  the  ultimate 
responsibility  for  screening  with  the 


carriers  and  providing  for  concurrent 
carrier  and  screening  company 
responsibilities  for  some  tasks.  This 
relationship  is  not  unlike  that  between 
repair  stations  and  air  carriers.  Repair 
stations  are  certificated  under  part  145 
and  are  responsible  for  performing 
maintenance  in  accordance  with 
regulations;  however,  the  air  carriers 
remain  ultimately  responsible  for  the 
airworthiness  of  their  aircraft.  The  FAA 
recognizes  that  this  relationship  may  be 
difficult  to  define,  but  proposes  the 
following  general  guidance. 

The  FAA  envisions  that  the  carriers 
would  continue  to  be  responsible  for 
providing  proper  screening  equipment, 
such  as  X-ray  machines  and  metal 
detectors.  The  carriers  would  also  have 
primary  responsibility  to  deal  with  the 
airport  operators  on  issues  regarding  the 
locations  of  screening  equipment  in  the 
airports.  Finally,  and  perhaps  most 
importantly,  the  carriers  would  be 
responsible  for  overseeing  the 
performance  of  the  screening  companies 
to  ensure  that  they  carry  out  their 
duties. 

The  screening  companies  would  be 
responsible  for  inspecting  persons  and 
property  for  unauthorized  explosives, 
incendiaries,  and  deadly  or  dangerous 
weapons.  They  would  be  responsible  for 
ensuring  that  they  use  the  equipment 
properly,  staff  the  screening  locations 
adequately,  train  their  screeners 
properly,  and  otherwise  manage  the 
screening  locations  so  as  to  enable  them 
to  meet  the  standards  for  screening  in 
their  security  programs. 

II.D.  Compliance  and  Enforcement 
Issues 

As  discussed  previously,  this 
proposed  rule  would  not  shift  the 
responsibility  for  screening  from  air 
carriers,  indirect  air  carriers,  and  foreign 
air  carriers  to  screening  companies. 
Rather,  certificating  screening 
companies  is  a  way  to  assist  carriers  in 
ensuring  that  those  who  conduct 
screening  are  fully  qualified  to  do  so. 
Certification  also  would  make  screening 
companies  directly  accountable  to  the 
FAA  for  failures  to  carry  out  their 
screening  duties.  This  rule  would 
increase  the  level  of  responsibility 
required  of  screening  companies  while 
improving  screening  oversight  by  air 
carriers,  indirect  air  carriers,  and  foreign 
air  carriers. 

The  FAA  envisions  that  screening 
companies  would  be  primarily 
responsible  for  the  day-to-day  operation 
of  the  screening  locations.  Screening 
companies  generally  would  be  held 
accountable  for  screening  location 
failures.  The  FAA  intends  to  look  to 
screening  companies  to  maintain  the 
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highest  standai  ds  and  to  continuously 
monitor  and  in  prove  their  capabilities. 

The  hill  rang  3  of  actions  would  be 
available  for  us  r  against  screening 
companies  thai  failed  to  comply  with 
the  regulations  their  operations 
specifications,  ind  their  security 
program.  These  include  counseling, 
administrative  action  (warning  notices 
and  letters  of  ci  )rrection),  civil  penalties, 
and  certificate  ictions  (suspension  or 
revocation  of  a  certificate).  In  addition, 
if  the  screening  company  was  unable  to 
carry  out  its  dv  ties  at  a  specific 
screening  locat  on,  the  FAA  could 
amend  its  oper  itions  specifications  (see 
§111.111)  to  withdraw  its  authority  to 
screen  at  that  location. 

If  a  company  was  removed  from  a 
location  becaui  e  of  its  failiue  to  screen 
properly,  the  FAA  would  continue  to 
monitor  closely  that  location  as  another 
company  came  in  to  conduct  screening. 
The  FAA  is  coi  icemed  about  situations 
in  which  incon  ting  companies  use  the 
same  equipmei  it  and  hire  the  same 
employees  fror  i  the  unsatisfactory 
companies  and  make  no  real  changes  in 
the  quality  of  s  :reening.  The  FAA 
would  conside:  •  requiring  incoming 
companies  to  ti  ike  additional  corrective 
measures  to  en  iuie  that  the  problems 
that  affected  th  3  performance  of  the 
previous  comp  inies  do  not  recur. 

Carriers  wou  d  continue  to  be 
responsible  for  the  overall  proper 
screening  of  persons  and  property.  They 
would  be  direc  ;ly  accountable  for  failing 
to  carry  out  du  ies  specifically  assigned 
to  them,  such  a  s  providing  the  proper 
screening  equi|  >ment  and  carrying  out 
specific  oversij  ht  functions  (such  as 
Ground  Securi  y  Coordinator  duties  and 
auditing  functi  ins).  In  addition,  when  a 
screening  com]  tany  failed  to  screen 
properly  or  oth  erwise  failed  to  carry  out 
its  duties,  the  F  AA  would  carefully 
evaluate  all  fac  is  and  circiunstances  to 
determine  whe  [her  the  carrier  should  be 
the  subject  of  e  aforcement  action.  In 
general,  repeatifd  or  systemic  failures  of 
a  screening  coi  ipany  to  comply  with  the 
regxilations  or ;  undamental  failures  of 
the  screeners  tt  i  comply  with  seCtu-ity 
requirements  n  light  lead  to  the 
conclusion  tha  the  carrier  has  failed  to 
conduct  screen  ing  properly  or  to 
oversee  the  scr  sening  company's 
operations,  eve  a  if  the  carrier  had 
conducted  the  -equired  audits  and  did 
not  discover  pr  oblems.  The  audits 
would  be  one  1 3ol  for  the  carrier  to  use 
but  would  not  imit  its  responsibility  to 
ensure  proper  :  icreening.  Carriers  would 
be  expected  to  identify  problems  with 
the  screening  c  ompany  and  take 
corrective  acti(  n  in  a  timely  manner. 

If  the  FAA  d  rtermines  that  a 
screening  com  »any  is  performing 


poorly,  whether  at  a  particular  location 
or  in  its  overall  operations,  the  FAA 
could  require  the  screening  company 
and/or  the  responsible  air  carriers  to 
implement  additional  security  measures 
under  this  proposal  to  maintain  system 
performance.  Such  additional  measures 
would  vary  depending  on  the 
circumstances  and  might  involve,  for 
example,  additional  training  for 
screeners,  redundant  screening  of 
property,  or  increased  management 
oversight.  The  measures  could  slow 
screening  operations  at  affected 
locations  but  would  help  ensure  that 
thorough,  effective  screening  was  being 
performed.  If  the  additional  measures 
proved  ineffective  or  if  the 
circiunstances  were  extreme, 
amendments  of  the  screening 
companies'  operations  specifications  or 
suspensions  or  revocations  of 
certificates  could  result. 

The  proposal  would  require  that  each 
air  carrier  or  foreign  air  carrier  required 
by  the  FAA  to  implement  additional 
security  measures  to  maintain  system 
performance  notify  the  public  of  the 
increased  measures  by  posting  signs  at 
affected  screening  locations  (see  section 
rV.F.).  The  signs  would  be  required  to 
state  that  the  additional  security 
measures  being  implemented  by  the  air 
carriers  could  slow  screening  operations 
at  those  locations,  but  that  the  measures 
are  necessary  to  ensure  the  safety  and 
seciu-ity  of  flights.  The  proposal  is 
intended  to  ensure  that  the  traveling 
public  is  informed  and  to  increase 
screening  company  and  air  carrier 
accountability  for  their  operations.  The 
specific  language  and  specifications  to 
be  required  for  the  signs  would  be 
included  in  the  security  programs. 

lI.E.  New  Part  111 

The  FAA  proposes  to  create  a  new 
part  111,  which  would  contain  all  the 
requirements  for  screening  companies. 
Part  111  would  require  certification  of 
all  screening  compcuiies  that  perform 
screening  for  air  carriers  under  part  108, 
indirect  air  carriers  under  part  109,  and 
foreign  air  carriers  under  part  129. 

The  proposal  would  affect  only  the 
screening  that  is  done  by  inspecting 
persons  or  property  for  the  presence  of 
any  imauthorized  explosive,  incendiary, 
or  deadly  or  dangerous  weapon,  as 
required  imder  parts  108,  109,  and  129. 
These  inspections  currently  are 
performed  by  a  variety  of  methods  such 
as  manual  searches,  metal  detectors,  X- 
ray  machines,  explosives  detection 
systems,  explosives  trace  detection 
systems,  and  advanced  technology 
devices.  The  proposal  would  also 
amend  certain  requirements  in  parts 


108. 109,  and  129  to  accommodate  the 
proposed  new  part  111. 

Forms  of  screening  other  than 
inspection,  such  as  determining  that  a 
person  is  a  law  enforcement  officer  with 
authority  to  carry  a  weapon  on  board 
aircraft,  would  not  be  covered  in  part 
111.  These  other  forms  of  screening 
would  not  have  to  be  done  by  a 
certificated  screening  company.  These 
types  of  screening  would  continue  to  be 
the  responsibility  of  the  carriers.  They 
could  be  performed,  as  they  are  now,  by 
such  methods  as  ticket  agents  checking 
the  documentation  of  law  enforcement 
officers  flying  armed,  local  law 
enforcement  officers  at  the  checkpoint 
checking  the  credentials  of  law 
enforcement  officers  entering  the  sterile 
area,  or  checkpoint  security  supervisors 
checking  the  law  enforcement  officer's 
credentials.  The  checkpoint  security 
supervisors  checking  these  credentials 
would  be  doing  so  as  representatives  of 
the  carriers,  rather  than  as  part  of  their 
duties  for  the  certificated  screening 
companies. 

n.F.  Screening  of  Cargo 

Certain  cargo  carried  on  passenger  air 
carriers  must  be  screened.  The  FAA 
considered  whether  this  screening 
should  be  done  only  by  certificated 
screening  companies  and  has  decided  to 
propose  that  it  should  be.  If 
imauthorized  explosives  or  incendiaries 
are  introduced  aboard  passenger  aircraft 
in  cargo,  it  would  be  just  as  devastating 
as  if  introduced  in  checked  or  carry-on 
baggage  or  on  passengers.  The  FAA 
believes  that  cargo  also  must  be 
subjected  to  rigorous  screening  controls 
to  avoid  such  a  result. 

Accordingly,  the  FAA  proposes  that 
inspections  of  cargo  for  unauthorized 
explosives  and  incendiaries  be  done 
only  by  certificated  screening 
companies,  similar  to  the  proposal  for 
persons,  accessible  property,  and 
checked  baggage.  Under  this  proposal, 
air  carriers  and  foreign  air  carriers 
carrying  passengers  would  be  required 
to  ensure  that  cargo  screening  is 
conducted  by  certificated  screening 
companies.  Indirect  air  carriers  that 
elect  to  perform  required  screening 
(instead  of  referring  their  cargo  to  air 
carriers  or  foreign  air  carriers  for 
required  screening)  also  would  be 
required  to  hold  screening  company 
certificates  or  contract  with  certificated 
screening  companies  to  perform  the 
screening.  The  FAA  believes  that  a 
comprehensive  approach  to  certificating 
all  screening  companies,  including 
companies  that  screen  cargo,  is  vital  to 
having  a  safe,  secure,  and  effective 
aviation  security  system.  The  FAA 
requests  public  comments  on  the  issues 
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relating  to  certificating  indirect  air 
carriers  in  this  NPRM. 

II. G.  Screening  Standard  Security 
Program  (SSSP) 

In  addition  to  the  regulatory 
requirements,  the  proposed  rule  would 
establish  a  separate  security  program  for 
screening  companies  that  would 
accompany  the  requirements  in 
proposed  part  111.  The  Screening 
Standard  Security  Program  (SSSP) 
would  contain  detailed  and  sensitive 
requirements  relating  to  screening  that 
currently  are  contained  in  the  carrier 
security  programs,  as  well  as  additional 
requirements  related  to  proposals  in 
part  111.  The  carriers  as  well  as  the 
screening  companies  would  be  required 
to  ensure  that  their  screening 
companies'  security  programs  are 
carried  out. 

The  FAA  considered  proposing  that 
screening  companies  be  required  to 
comply  with  the  standardized  security 
programs  for  air  carriers,  foreign  air 
carriers,  and  indirect  air  carriers. 
Requiring  screening  companies  to 
comply  with  the  ACSSP,  MSP,  and 
lACSSP  would  emphasize  that  the 
carriers  are  primarily  i-esponsible  for 
ensuring  that  screening  is  properly 
carried  out.  It  would  also  prevent 
having  to  relocate  the  screening-related 
language  from  the  carrier  security 
programs  to  the  screening  standard 
security  program.  However,  the  FAA 
recognizes  that  this  system  could  result 
in  confusion  in  some  cases  where 
screening  companies  might  have  to 
observe  portions  of  three  different 
security  programs — the  ACSSP,  the 
MSP,  and  the  LACSSP.  Having  a 
separate  security  program  for  screening 
companies  would  also  more  clearly 
delineate  the  responsibilities  of 
screening  companies  and  those  of  the 
carriers,  which  would  continue  to  be 
responsible  for  proper  screening.  Both 
part  111  and  the  Screening  Standard 
Security  Program  would  state  that  the 
requirements  also  are  applicable  to 
carriers  that  conduct  screening. 

The  FAA  requests  comments  on 
consolidating  all  screening-related 
program  requirements  into  one 
screening  standard  seciu'ity  program. 
The  FAA  has  prepared  a  draft  SSSP 
proposal  to  accompany  the  release  of 
this  NPRM.  Conunenters  with  a  need  to 
know,  as  specified  in  14  CFR  part  191, 
may  request  copies  of  the  draft  proposed 
SSSP  from  the  Office  of  Civil  Aviation 
Security  Policy  and  Plaiming  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 


II.H.  Screener  Qualifications 

As  discussed  in  section  I.C,  it  is 
critical  that  screeners  be  highly 
qualified  in  order  to  counter  the 
increasing  sophistication  of  the  threats. 
This  proposal  contains  a  number  of 
provisions  to  promote  improved 
qualifications  of  screeners.  Most  notable 
are  the  proposed  requirements  to 
include  FAA  testing  standards  for 
screening  personnel,  test  administration 
requirements  for  carriers,  and  additional 
monitoring  of  screener  performance 
made  possible  by  TIP  as  discussed  in 
section  II.I. 

Under  this  proposal,  screeners  would 
be  required  to  pass  knowledge-based 
and  X-ray  interpretation  tests  developed 
by  the  FAA  before  beginning  on-the-job 
training.  This  would  help  to  ensure  that 
all  screeners  have  uniform 
understanding  of  their  tasks  and  a 
consistent  high  level  of  achievement. 
The  FAA  woidd  provide  the  tests  by 
amending  the  screening  companies' 
security  programs  through  notice  and 
comment  procedures  and  would  expect 
the  screening  companies  to  train  their 
personnel  to  pass  those  tests.  Screening 
companies  would  have  flexibility  in 
designing  their  training  programs  and 
would  submit  them  to  the  FAA  for 
approval.  The  FAA  is  not  proposing  that 
training  programs  be  designed  in  a 
specific  manner,  only  that  they 
thoroughly  and  effectively  address  all  of 
the  testing  standard  subjects.  The 
proposal  also  would  require  that  the 
carriers  administer  and  monitor  the  tests 
to  promote  carrier  involvement  in  the 
training  process  and  to  establish  closer 
accountability  for  the  administration  of 
the  training  tests. 

//./.  Performance  Measurements  and 
Standards 

For  the  FAA,  carriers,  and  screening 
companies  to  monitor  the  performance 
of  screening  companies  and  to  track 
their  level  of  performance,  a  consistent 
means  of  regularly  measuring 
performance  is  needed.  The  FAA, 
carriers,  and  screening  companies  need 
to  be  able  to  monitor  how  well  screeners 
are  detecting  threat  objects  and  must  be 
able  to  determine  whether  performance 
is  decreasing  and  whether  corrective 
measures  are  needed.  The  FAA,  carriers, 
and  screening  companies  need  to  be 
able  to  measiu-e  performance  of  a 
screening  location  to  determine  what 
factors  lead  to  better  or  worse  detection 
and  what  corrective  measures  are 
effective. 

Factors  that  may  lead  to  better  or 
worse  detection  include  the  amount  of 
passenger  traffic,  the  type  of  training 
that  the  screeners  receive,  how  often 


screener  functions  are  rotated,  and  the 
conditions  under  which  screeners  are 
working.  The  FAA,  carriers,  and 
screening  companies  also  need  to 
determine  which  types  of  threat  objects 
the  screeners  can  readily  detect  and 
which  types  they  have  difficulty 
detecting.  All  of  these  factors  can  be 
analyzed  along  with  other  elements  that 
may  affect  screening  ability,  such  as 
education  level,  screening  experience, 
and  screener  compensation  levels.  The 
analyses  would  be  used  by  the  FAA  to 
work  more  effectively  with  screening 
companies  and  carriers  to  improve 
screening  continuously.  Further,  it 
appears  that  regular  testing  of  screeners 
promotes  vigilance.  Frequent  testing  can 
increase  screeners'  ability  to  recognize 
threats  that  they  rarely,  if  ever, 
encounter  in  reality  but  must  be  ready 
to  detect  should  the  unlikely  event 
occur. 

In  order  to  monitor  screening 
performance  and  to  examine  the  effects 
of  all  of  these  factors,  the  means  of 
measuring  performance  must  be 
consistent,  reliable,  cost  effective,  and 
frequent.  The  two  options  for 
conducting  testing  are  anonymous 
testing  by  individuals  and  computer 
testing.  "The  FAA  and  the  carriers  now 
rely  on  testing  conducted  by 
individuals.  Carriers  currently  are 
required  to  test  each  screener 
periodically,  as  set  forth  in  their 
seciu-ity  programs. 

The  FAA  uses  FAA  employees  to 
submit  for  screening  items  of  baggage 
that  contain  test  objects  that  will  appear 
on  the  X-ray  screens  to  be  weapons  or 
explosives.  There  are  a  number  of 
limitations  involved  with  this  method, 
however.  For  instance,  the  FAA  tests 
cannot  be  conducted  frequently  at  many 
screening  locations  due  to  the  large 
number  of  airports  in  the  United  States 
and  their  diverse  locations.  The  FAA 
must  arrange  for  different  employees  to 
travel  to  airports  and  have  them  change 
their  appearance  after  each  test  to 
prevent  the  screeners  bora  recognizing 
them  as  FAA  testers.  It  is  therefore  very 
difficult,  costly,  and  labor-intensive  to 
obtain  a  large  number  of  tests  that 
acciu-ately  measure  screeners'  success 
rates  and  that  provide  a  continuous 
measure  of  the  success  of  screening 
locations,  either  overall  or  under 
specific  conditions.  Further,  when 
screening  personnel  realize  that  the 
FAA  is  conducting  tests,  they 
sometimes  alert  other  nearby  screening 
locations  to  expect  testing,  which  can 
skew  the  testing  results.  Because  FAA 
testing  is  infrequent  at  many  locations, 
it  also  can  limit  the  number  and  variety 
of  test  objects  that  the  screeners  are 
exposed  to.  Also,  because  the  tests  are 
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conducted  by  individuals,  there  is  the 
possibility  thi  it  different  FAA 
employees  will  apply  the  test  protocols 
differently,  w  lich  also  could  skew  the 
testing  results . 

To  deal  wit  i  these  problems,  the  FAA 
has  develope( .  TIP,  discussed 
previously  in  section  I.C.  This 
computer-bas  3d  system  is  capable  of 
introducing  t(  st  objects  to  screeners  on 
the  X-ray  and  EDS  systems  at  various 
rates  set  on  th  e  computers.  The  TIP 
program  can  I  le  set  to  nui  the  entire  time 
that  a  screen!  ig  location  is  in  use.  Test 
items  can  be  ( asily  added  to  or  changed 
by  simply  loa  ding  new  images  or 
parameters  into  the  computers, 
providing  an  sfficient  means  to 
regularly  exp(  )se  screeners  to  the  most 
recent  and  so  )histicated  threats.  The 
success  rates  ;an  easily  be  recorded  and 
later  analyzec  by  the  FAA,  carriers,  and 
screening  con  ipanies  to  monitor 
continuously  how  well  the  screening 
locations  are  iperating. 

The  FAA  h  is  conducted  validation 
testing  of  TIP  In  addition,  at  one 
location  one  <  creening  company 
conducted  ex  ensive  testing  of  TIP  and 
provided  its  c  ata  to  the  FAA  for 
analysis.  The  FAA  determined  that  the 
detailed  resul  ts  of  the  FAA  and 
screening  cor  ipany  testing  should  not 
be  made  avail  able  to  the  general  public 
because  they  :ould  be  used  to  attempt 
to  discover  w  lys  to  defeat  the  screening 
system;  there  ore,  the  FAA  has 
determined  tftat  this  information  is 
sensitive  security  information  under  14 
CFR  part  191  j  Air  carriers,  foreign  air 
carriers,  and  indirect  air  carriers  that 
have  security  programs  under  parts  108, 
129,  and  109Jrespectively,  may  obtain 
further  information  on  these  tests  and 
the  FAA's  anilysis  by  contacting  the 
Office  of  Civil  Aviation  Security  Policy 
and  Planning:as  listed  in  the  section 
titled  FOR  FUITTHER  INFORMATION 
CONTACT.  Scr(  sening  companies  that  are 
screening  for  carriers  may  obtain  copies 
of  the  testing  results  through  their 
carriers.  Comments  on  the  data  and 
analyses  shov  Id  be  submitted  to  the 
Office  of  Civi  Aviation  Seciu-ity  Policy 
and  Planning  rather  than  to  the  public 
docket,  becai  se  of  the  sensitivity  of  the 
information. 

Based  on  a  1  of  the  data  gathered  to 
date,  the  FA/ .  has  determined  that  TIP 
is  an  effectiv(  and  reliable  means  to 
measure  sere  mer  performance. 
Accordingly,  the  proposed  rule  would 
require  the  ui  e  of  threat  image 
projection  sy  items  on  all  X-ray  and 
explosives  d(  tection  systems.  TIP  would 
be  installed  c  ver  a  period  of  time  as 
specified  in  t  le  security  programs.  The 
specific  TIP  ( quipment  requirements 
acceptable  to  the  Administrator  would 


be  set  forth  in  the  carriers'  security 
programs.  The  screening  companies  and 
Ccuriers  would  be  required  to  download 
the  data  or  allow  the  FAA  to  download 
the  data  in  accordance  with  standards 
that  would  be  adopted  in  the  security 
programs  through  notice  and  comment 
procedures.  The  screening  companies 
and  carriers  would  be  able  to  download 
the  data  at  any  time  to  monitor  their 
own  performance^ 

The  results  of  TIP  would  be  used  to 
monitor  the  performance  of  screening 
locations,  screening  companies,  and 
individual  screeners.  TIP  operational 
data  would  be  analyzed  to  focus 
resources  on  most  effectively  improving 
screening  to  detect  threats.  TIP  data  can 
be  used  to  determine  such  things  as 
what  working  conditions  lead  to  better 
performance,  on  which  topics  the 
screeners  need  further  instruction,  and 
what  corrective  action  or  training 
programs  prove  to  be  most  successful. 
The  FAA  would  look  at  the  success 
rates  of  screeners  detecting  various 
kinds  of  test  objects,  the  success  rates  at 
different  times  of  day  and  during 
different  traffic  levels,  and  the  other 
factors  that  may  affect  screening 
effectiveness. 

TIP  also  serves  as  a  continuous  means 
of  on-the-job  training  for  screeners. 
Screeners  report  that  being  exposed  to 
TIP  images  keeps  them  alert  and 
interested,  supplements  their  classroom 
training,  and  fosters  healthy 
competition  among  them  to 
continuously  improve  their  detection 
rates.  The  use  of  TIP  provides  screeners 
with  immediate  feedback  regarding  their 
performance  and  indicates  specific  areas 
for  improvement. 

The  FAA  anticipates  that  in  the 
future,  TIP  data  may  provide  a  basis  not 
only  to  monitor  the  performance  of 
screening  locations  but  also  to  establish 
performance  standards.  Under  such  a 
system,  the  screening  companies  and 
carriers  could  be  required  to  meet  the 
standards  set  forth  in  their  security 
programs  for  the  detection  of  various 
threat  objects.  For  instance,  the  FAA 
anticipates  that  it  would  analyze  TIP 
data  to  determine  the  range  of  screening 
company  detection  rates  in  the  United 
States.  It  might  then  set  minimum 
detection  percentages  that  each 
screening  company  would  have  to  meet 
based  on  the  higher  detection  rates 
within  the  range.  The  minimum 
detection  percentages  could  be 
incrementally  reused  as  overall  screener 
performance  in  the  United  States  rises. 
The  performance  standards  might  vary 
depending  on  such  factors  as  the 
screening  system  being  used  and  the 
type  of  threat  object.  Initially,  however, 
the  FAA  could  implement  overall 


performance  measurement  requirements 
whereby  the  FAA  would  collect 
performance  data  from  all  TIP  systems 
installed  in  the  United  States  and  then 
require  corrective  action  of  the 
screening  companies  with  the  lowest 
performance.  These  performance 
standards  would  be  developed  based  on 
extensive  additional  data  from  TIP 
systems. 

The  FAA  would  propose  to  add  these 
performance  measurement  and 
performance  standard  requirements  as 
amendments  to  the  security  programs 
through  notice  and  lomment 
procedures.  Including  these 
requirements  in  the  security  programs 
would  protect  them  as  sensitive  security 
information  and  allow  for  flexibility  in 
changing  the  standards  as  screening 
company  performance  improves  in  the 
United  States.  The  use  of  TIP  systems  to 
establish  performance  measurements 
and  ultimately  performance  standards 
would  allow  the  FAA  to  monitor  closely 
the  performance  of  screening 
companies. 

If  performance  standards  were 
adopted  in  the  security  programs, 
screening  companies  and  carriers  that" 
the  FAA  determined  were  not 
performing  to  specified  standards  could 
be  held  accoimtable  in  any  number  of 
ways,  as  discussed  in  section  II. D. 

The  FAA  ciuxently  tests  other  forms 
of  screening,  such  as  walk-through 
metal  detectors  and  handwands,  similar 
to  the  way  it  currently  tests  X-ray 
screening.  The  FAA  may  in  the  future 
develop  performance  standards  for  other 
screening  equipment  and  proposed 
amendments  to  the  seciu-ity  programs 
would  be  issued. 

in.  Proposed  Part  111:  Section-by- 
Section  Discussion 

Proposed  part  111  would  prescribe 
the  requirements  for  screening  company 
certifications  and  operations.  Part  111 
would  apply  to  all  screening  companies, 
whether  they  are  performing  screening 
under  part  108,  109,  oi  129.  Carriers 
would  be  required  to  ensure  that  their 
screening  operations,  whether 
conducted  by  the  carriers  themselves  or 
by  screening  companies  with  which  the 
carriers  contract,  are  conducted  in 
accordance  with  part  111  requirements. 

Subpart  A  would  contain  general 
information  relating  to  applicability, 
definitions,  inspection  authority, 
falsification,  and  prohibition  against 
interference  with  screening  persormel 
and  is  described  in  paragraphs  III.A. 
through  III.E.  Subpart  B  would  prescribe 
requirements  for  security  programs, 
screening  company  certificates, 
operations  specifications,  and  carrier 
oversight  and  is  described  in  paragraphs 
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III.F.  through  HI.K.  Subpart  C  woujd 
prescribe  requirements  relating  to 
screening  operations  such  as  the 
screening  of  persons  and  property,  the 
use  of  screening  equipment, 
employment  standards,  screening 
company  manager  and  instructor 
qualifications,  training  and  testing,  and 
performance  measurement  and 
standards  among  others  and  is  described 
in  paragraphs  III.L.  through  III.W.  The 
following  discussion  provides  details  on 
each  part  111  requirement. 

Subpart  A — General 

III.A.  §111.1    Applicability 

Proposed  §  111.1  states  that  the  part 
would  prescribe  the  requirements  for 
the  certification  and  operation  of 
screening  companies.  The  requirements 
in  proposed  part  111  would  apply  to 
each  screening  company  that  screens  for 
an  air  carrier  imder  part  108,  for  an 
indirect  air  carrier  imder  part  109,  or  for 
a  foreign  air  carrier  under  part  129.  The 
proposed  requirements  woxdd  also 
apply  to  the  air  carriers  (including  those 
air  carriers  volimtarily  adopting  aviation 
security  programs),  indirect  air  carriers, 
and  foreign  edr  carriers  that  are 
responsible  for  conducting,  and 
therefore  overseeing,  screening 
operadons.  Portions  of  proposed  part 
111  would  also  apply  to  two  groups  of 
individuals:  all  persons  conducting 
screening  within  the  United  States 
under  parts  111,  108, 109  and  129  and 
all  persons  who  interact  with  screening 
personnel  during  screening.  "Person"  as 
defined  in  14  CFR  1.1  means  "an 
individual,  firm,  partnership, 
corporation,  company,  association, 
joint-stock  association,  or  governmental 
entity." 

The  certification  requirements  in  the 
proposed  rule  would  apply  only  to 
screening  companies  performing 
screening  in  the  United  States.  The  FAA 
does  not  propose  at  this  time  to  certify 
screening  companies  that  perform 
screening  for  air  carriers  at  foreign 
airports.  Screening  in  other  countries  is 
performed  either  by  the  host 
governments  or  by  private  sector 
screening  companies,  but  under  the 
authority  and  operational  control  of  the 
host  govenunents.  However,  where  air 
carriers  have  operational  control  over 
screening  outside  of  the  United  States 
they  would  be  required  under  this 
proposal  to  carry  out  and  comply  with 
all  relevant  sections  of  part  111  to  the 
extent  allowable  by  local  law,  with  the 
exception  of  those  requirements  related 
to  screening  company  certification. 


lU.B.  §111.3    Definitions 

Proposed  §  111.3  would  define  for  the 
purpose  of  part  111  "carrier," 
"screening  company,"  "screening 
company  security  program,"  and 
"screening  location."  The  proposed 
deiinitions  are  needed  to  clarify  the  use 
of  these  terms  in  the  proposed  rule 
language. 

The  term  "carrier"  would  be  defined 
for  the  purposes  of  parts  108,  109,  111, 
and  129  to  refer  to  an  air  carrier,  an 
indirect  air  carrier,  or  a  foreign  air 
carrier. 

The  term  "screening  company"  would 
be  defined  to  mean  an  air  carrier, 
indirect  air  carrier,  foreign  air  carrier,  or 
other  entity  that  inspects  persons  or 
property  for  the  presence  of  any 
unauthorized  explosive,  incendieiry,  or 
deadly  or  dangerous  weapon,  as 
required  under  part  111  and  108.  109. 
or  129,  before  their  entry  into  a  sterile 
area  or  carriage  aboard  an  aircraft. 

The  term  "screening  company 
security  program"  would  be  defined  to 
mean  the  security  program  approved  by 
the  Administrator  imder  this  part. 

The  term  "screening  location"  would 
be  defined  to  mean  any  site  at  which 
persons  or  property  are  inspected  for  the 
presence  of  any  imauthorized  explosive, 
incendiary,  or  deadly  or  dangerous 
weapon.  Examples  of  screening 
locations  are  checkpoints  where  persons 
and  accessible  property  are  screened, 
ticket  counters  and  baggage  makeup 
rooms  where  checked  bags  may  be 
screened,  and  cargo  areas  where  cargo 
may  be  screened. 

Additional  terms  to  be  defined  in  the 
part  108  final  nde  would  also  apply  to 
part  111,  as  would  any  other  definitions 
contained  in  parts  109  and  129  of  the 
chapter.  Of  particular  relevance  to  this 
rule  are  the  definitions  for  "cargo"  and 
"checked  baggage." 

The  term  "cargo"  would  be  defined  in 
part  108  to  mean  property  tendered  for 
air  transportation  accounted  for  on  an 
air  waybill.  All  accompanied 
commercial  courier  consignments, 
whether  or  not  accoimted  for  on  an  air 
waybill,  are  also  classified  as  cargo. 
Security  programs  further  define  the 
term  cargo. 

The  term  "checked  baggage"  would 
be  defined  in  part  108  to  mean  property 
tendered  by  or  on  behalf  of  a  passenger 
and  accepted  by  an  air  carrier  for 
transport,  which  will  be  inaccessible  to 
passengers  during  flight.  Accompanied 
commercial  courier  consignments  are 
not  classified  as  checked  baggage. 

III.C.  §111.5    Inspection  Authority 

This  proposed  section  would  clarify 
that  a  screening  company  shall  allow 


FAA  inspections  and  tests  to  determine 
its  compliance  with  part  111,  its 
security  program,  and  its  operations 
specifications.  The  screening  company 
shall  also  allow  FAA  inspections  and 
tests  of  equipment  and  procedures  at 
screening  locations  that  relate  to  carrier 
compliance  with  their  regulations.  This 
proposed  section  would  also  require 
screening  companies  to  provide  the 
FAA  with  evidence  of  compliance.  Both 
of  these  proposed  requirements  are 
similar  to  those  in  proposed  §  108.5  of 
Notice  No.  97-12. 

lU.D.  §111.7    Falsification 

This  proposed  section  would  apply 
falsification  requirements  to  screening 
companies  that  are  similar  to  those  that 
apply  under  current  §  108.4.  While  the 
provisions  of  §  108.4  apply  to  matters 
involving  screening,  the  inclusion  of  a 
falsification  rule  in  part  111  would 
serve  to  emphasize  the  requirements. 
Under  this  rule,  no  person  would  be 
permitted  to  make  or  cause  to  be  made 
any  fraudulent  or  intentionally  false 
statement  in  any  application  for  any 
security  program,  certificate,  or 
operations  specifications  or  any 
amendment  thereto  under  part  111.  No 
person  would  be  permitted  to  make  or 
cause  to  be  made  any  fraudulent  or 
intentionally  false  entry  in  any  record  or 
report  that  would  be  kept,  made,  or  used 
to  show  compliance  with  part  111  or  to 
exercise  any  privileges  imder  part  111. 
Also,  any  reproduction  or  alteration  for 
fraudulent  purpose  of  any  report, 
record,  security  program,  certificate,  or 
operations  specifications  issued  under 
part  111  would  be  subject  to  civil 
penalties  under  this  proposed  rule. 
There  are  also  criminal  statutes  that 
might  apply  to  such  activities. 

m.E.  §111.9    Prohibition  Against 
Interference  with  Screening  Personnel 

The  proposed  rule  would  include  new 
requirements  prohibiting  any  person 
from  interfering  with,  assaulting, 
threatening,  or  intimidating  screening 
personnel  in  the  performance  of  their 
screening  duties.  The  proposed  rule  is 
intended  to  prohibit  interference  that 
might  distract  or  inhibit  a  screener  from 
effectively  performing  his  or  her  duties. 
This  rule  is  necessary  to  emphasize  the 
importance  to  safety  and  security  of 
protecting  screeners  from  undue 
distractions  or  attempts  to  intimidate. 
Previous  instances  of  such  distractions 
have  included  excessive  verbal  abuse  of 
screeners  by  passengers  and  certain  air 
carrier  employees.  Screeners 
encountering  these  situations  are  taken 
away  from  their  normal  duties  to  deal 
with  the  disruptive  people,  which  may 
affect  the  screening  of  other  people.  The 
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Subpart  B — .  Security  Program, 
Certificate,  o  nd  Operations 


Performance  of 


Specificatioi  s 

III.F.§lll.l\n 
Screening 

Proposed  ^  UllOl  states  that  each 
screening  co  npany  shall  conduct 
screening  an  d  screener  training  in 
compliance  vith  the  requirements  of 
part  111,  its  approved  screening 
company  se(  urity  program  (see  section 
III.G.),  its  ap  jroved  operations 
specificatioi  s,  and  applicable  portions 
of  security  c  irectives  (SD)  and 
emergency  a  mendments  (EA)  to  security 
programs.  W  hen  a  response  to  an 
imminent  \i  reat  is  required,  the  FAA 
issues  SD's  o  air  carriers  under  ciurent 
§  108.18.  an  1  EA's  to  foreign  air  carriers 
and  indirect  air  carriers  under  §§  129.25 
and  109.5,  t^ )  require  immediate  action 
and  response  to  the  threat. 

SD's  and  lA's  may  be  issued  to 
carriers  to  h  jlp  them  respond  to  threats 
that  require  quick  responses.  SD's  and 
EA's  typically  involve  a  range  of 
differing  rec  uirements.  only  a  portion  of 
which  may  )ertain  to  how  the  screening 
companies  i  hall  perform  their  duties. 
Currently,  c  irriers  are  required  to 
provide  to  t  leir  screening  companies 
any  screeni;  ig-related  information  from 
SD's  and  E/  .'s  and  any  other  applicable 
information  pertaining  to  threats. 
Carriers  ext  act  the  screening-related 
requiremen  s  from  the  SD's  and  EA's 
and  forwar(  them  to  the  screening 
companies. 

It  appear:  that  the  most  efficient 
means  for  t  le  FAA  to  issue  the  SD  and 
EA  require!  nents  to  screening 


companies  would  be  to  continue  the 
practice  of  issuing  them  to  the  carriers, 
who  then  provide  appropriate 
information  to  their  screening 
companies.  It  would  be  inefficient  for 
the  FAA  to  attempt  to  issue  two 
different  SD  or  EA  documents,  one  with 
the  requirements  solely  applicable  to 
screening  companies  and  one  with  all  of 
the  requirements  for  the  carriers. 
Moreover,  this  emphasizes  the  ultimate 
statutory  and  regulatory  responsibilities 
of  the  carriers  to  perform  aviation 
security  screening  and  to  ensure  that 
screening  companies  carry  out  the 
requirements  in  the  SD's  and  EA's. 

III.G.  §§111.103;  111.105;  and  111.107 
Security  Programs 

As  discussed  in  II.G.,  the  FAA  is 
proposing  to  establish  a  separate 
security  program  to  accompany 
proposed  part  111.  The  Screening 
Standard  Security  Program  (SSSP) 
would  contain  requirements  for 
screening  persons,  accessible  property, 
checked  baggage,  and  cargo  for  air 
carriers,  foreign  afr  carriers,  and  indirect 
air  carriers.  This  would  consolidate  all 
of  the  screening-related  requirements 
into  a  single  source  that  screening 
companies  could  use  to  carry  out  their 
duties.  The  ACSSP  would  continue  to 
contain  the  nonpublic  details  regarding 
the  air  carriers'  responsibility  to 
conduct  screening  under  part  108,  as 
would  the  MSP  for  foreign  air  carriers 
and  the  lACSSP  for  indirect  air  carriers. 
However,  much  of  the  screening 
information  to  be  contained  in  the 
Screening  Standard  Security  Program 
would  be  relocated  from  the  ACSSP, 
MSP,  and  lACSSP. 

Under  the  proposal,  screening 
companies  would  be  directly 
responsible  for  compliance  with  their 
security  programs  and  might  be  subject 
to  enforcement  actions  if  they  fail  to 
comply.  Screening  companies  would 
therefore  have  a  strong  interest  in 
complying  with  the  program 
requirements.  Carriers  would  continue 
to  have  an  interest  in  the  screening 
requirements  in  the  security  programs, 
because  they  would  remain  responsible 
for  their  implementation  and  oversight 
by  statute  and  in  the  case  of  air  carriers 
and  foreign  air  carriers  would  be 
transporting  the  persons  and  property 
being  screened.  As  part  of  their 
oversight  responsibilities,  carriers 
would  be  required  to  have  access  to, 
understand,  and  make  available  to  the 
FAA  upon  request  copies  of  the  security 
programs  of  the  companies  with  which 
they  contract. 

Under  the  proposal,  the  sections 
pertaining  to  security  program 
requirements  are  organized  in  the  same 


format  that  is  used  in  Notice  No.  97-12 
for  part  108.  Proposed  §  111.103  would 
be  titled  "Security  program:  adoption 
and  implementation"  and  would  require 
that  each  screening  company  adopt  and 
carry  out  an  FAA-approved  screening 
company  security  program  that  meets 
the  requirements  of  proposed  §  111.105. 
Proposed  §  111.105  would  be  titled 
"Security  program:  form,  content,  and 
availability"  and  would  provide  specific 
requirements  for  security  programs. 
Proposed  §  111.107  would  be  titled 
"Security  program:  approval  and 
amendments"  and  would  describe  the 
procedures  for  approvals  of  and 
amendments  to  security  programs. 

Proposed  §  111.105  would  be  divided 
into  three  paragraphs.  Paragraph  (a) 
would  state  that  a  security  program 
shall  provide  for  the  safety  of  persons 
and  property  traveling  on  flights 
provided  by  the  air  carriers  and/or 
foreign  air  carriers  for  which  a  screening 
company  screens  against  acts  of 
criminal  violence  and  air  piracy  and  the 
introduction  of  explosives,  incendiaries, 
or  deadly  or  dangerous  weapons.  This 
same  wording  appears  under  proposed 
§  108.103  of  Notice  No.  97-12  for  air 
carriers,  as  both  parties  are  responsible 
for  passenger  safety.  Paragraph  (a) 
would  also  require  that  screening 
company  screening  performance 
coordinators  (see  section  III.P.) 
acknowledge  receipt  of  amendments  to 
their  programs  in  signed,  written   - 
statements  to  the  FAA  within  72  hours. 
The  security  programs  would  have  to 
contain  the  items  listed  under  paragraph 
(b)  of  §  1 1 1 .  105  and  be  approved  by  the 
Administrator. 

Proposed  §  111.105(b)  would  list  three 
items  that  a  screening  company's 
security  program  shall  include  at  a 
minimum.  The  security  program  shall 
include  the  following:  the  procedures 
used  to  perform  the  screening  functions 
specified  in  proposed  §  111.201;  the 
testing  standards  and  training 
guidelines  for  screening  personnel  and 
instructors;  and  the  performance 
standards  and  operating  requirements 
for  threat  image  projection  systems. 
These  requirements  are  further 
explained  in  the  detailed  discussions  of 
the  sections. 

Proposed  §  111.105(c)  would  describe 
logistical  and  availability  requirements 
related  to  a  security  program.  A 
screening  company  would  be  required 
to  maintain  at  least  one  complete  copy 
of  its  security  program  at  its  principal 
business  office  and  at  each  airport 
served  and  to  make  a  copy  of  the 
program  available  for  inspection  upon 
the  request  of  an  FAA  special  agent.  All 
screening  companies  and  applicants  for 
screening  company  certificates. 
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regardless  of  type,  would  be  required  to 
restrict  the  availability  of  information  in 
their  security  programs  to  those  persons 
with  an  operational  need  to  know  in 
accordance  with  §  191.5  and  refer 
requests  for  such  information  by  other 
persons  to  the  Administrator.  All  of 
these  requirements  are  similar  to  the 
requirements  for  air  carriers  under 
proposed  §108.105. 

Proposed  §  111.107  would  be  divided 
into  four  sections:  "Approval  of  security 
program,"  "Amendment  requested  by  a 
screening  company,"  Amendment  by 
the  FAA."  and  "Emergency 
amendments."  The  proposed  language 
is  based  on  the  language  in  proposed 
§  108.105  (Notice  No.  97-12)  with  the 
exception  of  the  following  changes 
unique  to  screening  companies. 

Proposed  §  111.107(a)  would  differ 
from  proposed  §  108.105  (Notice  No. 
97-12)  in  several  ways  due  to  the 
proposed  application  process  for 
screening  company  certifications.  The 
language  would  state  that  imless 
otherwise  authorized  by  the  Assistant 
Administrator,  each  screening  company 
required  to  have  a  secxmty  program 
under  this  part  woiUd  be  required  to 
submit  a  signed,  written  statement  to 
the  Assistant  Administrator  within  30 
days  of  receiving  the  SSSP  from  the 
FAA  indicating  what  its  intentions  are 
for  adopting  and  carrying  out  a  security 
program.  A  screening  company  could 
choose  to  adopt  the  SSSP  as  is  or  adopt 
the  SSSP  after  making  amendments  to 
it.  If  a  screening  company  chooses  to 
adopt  the  SSSP  without  changing  it,  the 
granting  of  a  screening  company 
certificate  by  the  Assistant 
Administrator  would  serve  as  FAA 
approval  of  the  SSSP.  If  the  screening 
company  chooses  to  adopt  the  SSSP 
after  making  amendments  to  it,  the 
Assistant  Administrator  would  either 
approve  the  proposed  security  program 
within  30  days  or  give  the  screening 
company  written  notice  to  modify  its 
program  to  comply  with  the  applicable 
seciu-ity  program  requirements.  The 
remaining  procedures  for  accepting  a 
notice  to  modify  or  petition  the  notice 
would  be  the  same  as  the  procedures  in 
proposed  §  108.105  of  Notice  No.  97-12. 
In  this  case  as  well,  the  Assistant 
Administrator's  granting  a  screening 
company  certificate  to  the  screening 
company  would  serve  as  FAA  approval 
of  the  screening  company's  security 
program. 

Under  proposed  §  111.107(b),  once  a 
screening  company  is  employed  by  one 
or  more  carriers,  it  would  be  required  to 
include  in  any  application  for 
amendment  to  its  seciuity  program  a 
statement  that  all  carriers  for  which  it 
screens  have  been  advised  of  the 
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proposed  amendment  and  have  no 
objection  to  it.  The  screening  company 
would  also  be  required  to  include  the 
name  and  phone  number  for  each 
individual  who  was  advised  at  each 
carrier.  This  would  ensure  that 
screening  companies  would  have  the 
opportimity  to  apply  to  amend  their 
security  programs,  and  also  would 
ensure  that  carriers  would  be  aware  of 
the  applications  and  have  no  objections 
to  them.  Because  carriers  would  retain 
primary  responsibility  for  screening,  it 
would  be  essential  that  they  conciu- 
with  any  changes  requested  by 
screening  companies  that  screen  on 
their  behalf. 

Under  proposed  §  111.107(c)  and  (d), 
if  the  FAA  were  to  seek  to  amend  a 
portion  of  a  security  program  that  covers 
the  activities  of  screening  companies,  it 
would  provide  to  screening  companies 
notice  and  opportunity  to  comment. 
Carriers  would  also  be  notified  and 
provided  opportunities  to  comment 
regarding  proposed  changes  to  the  SSSP 
that  apply  to  their  operations.  In  the 
case  of  an  emergency,  there  woidd  be  no 
prior  notice  or  opportimity  to  comment. 

m.H.  §111.109    Screening  Company 
Certificate 

Certificate  required.  Proposed 
§  111.109(a)  states  that  a  screening 
company  may  not  perform  required 
screening  except  imder  the  authority  of 
and  in  accordance  with  the  provisions 
of  a  screening  company  certificate. 

Section  302  of  the  Federal  Aviation 
Reauthorization  Act  of  1996  (Public  Law 
104-264,  49  U.S.C.  44935  note)  requires 
the  Administrator  to  certificate 
companies  providing  sectuity  screening. 
The  FAA  proposes  to  certificate 
screening  companies  imder  49  U.S.C. 
44707,  which  provides  for  examinations 
and  ratings  of  air  agencies.  Under  that 
section,  certain  pilot  schools  (14  CFR 
part  141)  and  repair  stations  (14  CFR 
part  145)  hold  air  agency  certificates. 
That  section  also  permits  certifications 
of  "other  afr  agencies  the  Administrator 
decides  are  necessary  in  the  public 
interest"  (49  U.S.C.  44707(3)). 

By  certificating  screening  companies 
imder  section  44707  as  air  agencies,  the 
companies  would  be  under  the 
requirements  of  49  U.S.C.  44709.  That 
section  makes  clear  that  the 
Administrator  may  re-inspect  an  air 
agencv  at  any  time.  Section  44709  also 
contains  the  procedure  by  which  the 
Administrator  may  amend,  modify, 
suspend,  or  revoke  a  certificate.  This 
procedure  includes  an  air  agency's  right 
to  appeal  to  the  National  Transportation 
Safety  Board  an  order  amending, 
modifying,  suspending,  or  revoking  its 
certificate.  The  Board's  procedure  for 


hearing  such  appeals,  found  at  49  CFR 
part  821,  includes  a  hearing  before  an 
administrative  law  judge  and  an  appeal 
to  the  full  Board.  A  party  may  petition 
the  U.S.  Court  of  Appeals  to  review  a 
decision  of  the  Board.  In  this  way,  a 
screening  company  would  receive  full 
due  process  if  the  FAA  were  to  take 
action  against  its  certificate. 

Application  for  a  screening  company 
certificate.  Under  proposed  §  111.109fb). 
an  application  for  a  screening  company 
certificate  shall  be  made  in  a  form  and 
mcumer  prescribed  by  the 
Administrator.  The  FAA  anticipates  a 
two-phase  application  process  as 
follows.  A  company  interested  in 
appl)dng  for  certification  as  a  screening 
company  would  write  to  the  FAA  to 
request  application  instructions.  The 
application  instructions  would  require 
the  applicant  to  submit  several  items  in 
writing  in  a  standard  format.  This  same 
application  package  would  eventually 
become  the  screening  company's 
operations  specifications  if  the  company 
is  approved  for  certification.  (See  next 
preamble  section  for  discussion  of 
operations  specifications.)  The 
completed  application  package  would 
be  submitted  to  the  FAA  as  part  of 
phase  one  and  would  contain  the 
following  items:  the  name  of  the 
applicant's  company;  the  company's 
address;  incorporation  and  tax 
identification  information;  a  letter  of 
intent;  an  organization  chart;  a 
description  of  the  company's  ability  to 
perform  and  comply  with  regulations; 
the  name  of  the  company's  chief 
executive  officer;  the  names,  titles, 
qualifications,  and  references  for  the 
screening  performance  coordinators; 
and  the  company's  procedures  for 
safeguarding  and  distributing  sensitive 
security  information  under  part  191. 

Upon  receiving  an  application 
package,  the  FAA  would  review  and 
verify  all  relevant  information.  This 
review  might  include  verifying  past 
employment  and  training  references  for 
the  company's  screening  performance 
coordinator.  Once  the  FAA  completes 
its  review,  it  would  notify  the  applicant 
and  provide  the  applicant  with  a  copy 
of  the  Screening  Standard  Security 
Program  (SSSP).  The  applicant  would 
need  the  security  program  to  complete 
phase  two  of  the  application  process. 

After  obtaining  a  copy  of  the  SSSP, 
the  applicant  would  review  it  to 
determine  whether  the  company  wants 
to  adopt  the  SSSP  as  is  or  amend  it  to 
incorporate  additional  company-specific 
finformation.  The  applicant  would  be 
instructed  to  inform  the  FAA  of  its 
decision  regarding  the  SSSP  in  writing 
within  30  days  of  receipt  of  the  SSSP. 
At  that  time  or  soon  thereafter  the 
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applicant  won  Id  prepare  and  submit  to 
the  FAA  a  cop  y  of  its  training 
curriculum  an  d  any  FAA-requested 
changes  to  its  original  application.  (See 
later  discussions  regarding  these 
requirements  In  this  notice.)  The  FAA 
would  provide  guidance  to  the 
applicant  in  preparing  these  documents, 
as  needed.  The  applicant  would  submit 
the  document^  as  part  of  phase  two,  and 
the  FAA  would  review  them.  If  the  FAA 
finds  that  the  pocimients  from  phase 
two  meet  all  requirements ,  they  would 
be  combined  ffith  the  phase  one 
docvunents  anki  signed  by  the 
Administratoi  as  the  company's 
operations  specifications.  The 
Administratoi  would  then  issue  the 
company  a  screening  company 
certificate.  If  ahanges  are  needed,  the 
FAA  would  request  that  the  applicant 
make  the  specific  amendments  and 
resubmit  thei»  before  the  Administrator 
would  issue  a  certificate. 

Issuance  and  renewal-general.  Under 
proposed  §  11 1.1 09(c),  an  applicant 
would  be  entiled  to  a  certificate  if  the 
applicant  applies  not  less  than  90  days 
before  the  applicant  intends  to  begin 
scieening  or  qie  applicant's  certificate 
expires;  the  Administrator  determines 
that  the  applicant  has  met  the 
requirements  jof  this  part  for  the  type  of 
screening  certificate  requested;  the 
issuance  would  not  be  contrary  to 
public  safety  and  security;  and,  imless 
otherwise  autnorized  by  the 
Administrator,  the  applicant  has  not 
had  a  screeni  ig  company  certificate 
revoked  within  the  past  12  months. 

Under  proposed  §  111.109(c)(2),  the 
applicant  wo  ild  have  to  be  able  to  meet 
the  requirem(  ints  of  this  part,  to  include 
adopting  and  carrying  out  an  FAA- 
approved  sec  ujity  program  and 
approved  op<  rations  specifications  for  it 
to  be  issued  a  provisional  screening 
company  certificate.  Proposed 
§  111.109(c)(i)  would  describe  the 
requirements  that  a  screening  company 
would  have  t  a  meet  for  issuance  or 
renewal  of  it!  5-year  screening  company 
certificate.  Failure  to  meet  the 
performance  standards  set  forth  in  its 
security  prog  ram  would  be  grounds  for 
denial  of  the  screening  company 
certificate.  U  ader  proposed 
§  111.109(c)(  j),  if  the  FAA  revokes  a 
screening  coi  npany's  certificate,  the 
company  wo  uld  have  to  wait  1  year 
before  a  new  certificate  could  be  issued 
unless  other  vise  authorized  by  the 
FAA.  This  w  ould  ensure  that  the 
company  the  t  had  proven  unqualified  to 
hold  its  certi  ficate  could  not 
immediately  seek  a  new  certificate.  This 
provision  is  similar  to  a  provision  in  49 
U.S.C.  4470:}(c),  which  relates  to  airmen 
certificates. 


Provisional  Certificates.  Under 
proposed  paragraph  (d),  companies  that 
do  not  hold  screening  company 
certificates  would  be  able  to  apply  for 
provisional  screening  company 
certificates.  The  FAA  would  issue  a 
provisional  certificate  to  an  applicant  if 
the  Administrator  finds  that  the 
applicant  is  able  to  meet  the 
requirements  of  this  part,  to  include 
adopting  and  carrying  out  an  FAA- 
approved  security  program  and 
approved  operations  specifications 
(proposed  §  111.109(c)(2)).  The 
applicant  for  the  provisional  screening 
certificate  would  be  subject  to  FAA 
investigation  and  required  to  show  that 
it  has  met  the  requirements  of  this  part. 
Under  proposed  §  111.109(g)(1),  a 
provisional  screening  company 
certificate  would  expire  at  the  end  of  the 
12th  month  after  the  month  in  which  it 
was  issued. 

The  purpose  of  the  proposed 
provisional  certificate  would  be  to 
provide  a  probationary  period  for  the 
FAA  to  monitor  a  company's  screening 
performance.  During  that  year,  a  new 
screening  company  would  lyidergo 
rigorous  scrutiny  by  the  FAA,  diu'ing 
which  time  the  company  would  have  to 
demonstrate  that  it  has  met  the 
requirements  for  FAA  certification.  If 
before  the  end  of  the  12-month  period 
the  new  screening  company  has  met  the 
requirements  of  this  part,  and  had 
adopted  and  carried  out  an  FAA- 
approved  security  program  and 
approved  operations  specifications,  the 
company  would  be  able  to  apply  for  and 
may  be  granted  a  certificate.  In 
accordance  with  §  111.109(c)(1),  the 
screening  company  would  be  required 
to  apply  for  a  screening  certificate  not 
less  than  60  days  before  the  expiration 
of  the  provisional  certificate.  Companies 
that  cannot  demonstrate  that  they  are 
qualified  during  the  year  or  that  do  not 
meet  the  performance  standards 
specified  in  the  secxnity  program  would 
be  denied  certification. 

The  proposed  requirements  for  using 
a  provisional  certificate  are  consistent 
with  several  comments  to  the  Advanced 
Notice  of  Proposed  Rulemaking  that 
stated  that  new  companies  should  have 
to  operate  in  a  provisional  status  during 
which  time  the  FAA  would  perform 
compliance  and  records  audits. 

Under  proposed  §  111.109(d)(2),  the 
holder  of  a  provisional  certificate  would 
not  begin  screening  at  a  screening 
location  without  first  giving  the 
Administrator  7  days'  notice,  unless 
otherwise  authorized  by  the 
Administrator.  This  notice  would  allow 
the  FAA  to  monitor  the  startup  of  new 
company  operations  at  each  location. 
The  FAA  anticipates  that  this 


requirement  for  7  days'  notice  would 
not  result  in  any  start-up  delays  should 
a  new  company  replace  a  company 
whose  operations  are  decertified  at  a 
location.  The  FAA  anticipates  that  it 
usually  woiUd  notify  the  responsible 
carriers  in  advance  that  they  must 
replace  their  existing  screening 
company  with  a  different  company  if 
performance  does  not  improve  within  a 
certain  amoimt  of  time.  This  advance 
notification  to  the  carriers  would  allow 
them  ample  time  to  make  arrangements 
with  a  new  company,  if  necessary,  and 
to  provide  the  required  7  days'  notice  to 
the  FAA.  If  for  some  reason  the  FAA 
was  unable  to  notify  carriers  in  advance, 
it  would  have  the  authority  to  waive  the 
7  days'  notice  to  keep  the  screening 
location  in  operation. 

Screening  company  certificate.  Under 
proposed  §  111.109(e).  the  holder  of  a 
provisional  screening  company 
certificate  could  be  issued  a  screening 
company  certificate.  The  certificate 
would  expire  at  the  end  of  the  60th 
month  after  the  month  in  which  it  is 
issued  (proposed  §  111.109(g)(2)).  To 
issue  or  renew  a  screening  company 
certificate,  the  Administrator  would 
have  to  determine  that  the  applicant  has 
met  the  requirements  of  part  111,  to 
include  adopting  and  carrying  out  an 
FAA-approved  security  program  and 
approved  operations  specifications,  and 
has  implemented  applicable  portions  of 
the  secxu'ity  directives  (proposed 
§  111.109(c)(3)). 

As  part  of  its  renewal  procedures,  the 
FAA  would  consider  the  company's 
performance  imder  the  performance 
standards  that  could  be  added  to  the 
company's  security  program.  As 
discussed  in  section  ILL,  the  FAA 
anticipates  using  threat  image  projection 
(TIP)  data  to  measure  a  screening 
company's  overall  performance  for  X- 
ra3^and  EDS  machines  and  eventually 
amending  the  SSSP  to  include 
performance  standards.  This  data  would 
then  be  used  to  help  evaluate  whether 
a  screening  company  certificate  should 
be  issued  or  renewed. 

The  FAA  is  propbsing  that  a 
certificate  be  valid  for  60  months.  The 
screening  company  would  be  required 
to  apply  for  a  renewal  at  least  60  days 
before  the  expiration  date  in  order  to 
continue  screening  operations.  The  60- 
month  (5-year)  renewal  would  allow  the 
benefits  of  renewal  without  creating  an 
undue  biuden  on  the  screening 
company.  As  with  carriers,  the  FAA 
would  inspect  screening  companies 
regularly  and  would  continually 
monitor  operations  and  tests  to 
determine  that  each  screening  company 
is  in  compliance  with  the  regulations, 
its  secinity  program,  and  its  operations 
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specifications.  This  would  result  in 
consistent  and  close  monitoring  of 
screening  operations.  If  significant 
deficiencies  are  found  during  the  5-year 
period,  the  FAA  would  take  appropriate 
action  to  require  correction  of  those 
deficiencies  or  if  necessary  would 
revoke  the  screening  company's 
certificate.  In  addition,  requiring  a  5- 
year  renewal  of  a  screening  company's 
certificate  would  create  a  more  in-depth 
review  than  that  conducted  during 
periodic  inspections.  Before  the  FAA 
would  renew  a  certificate,  it  would 
review  the  company's  operations 
specifications  (including  the  training 
curriculum),  required  records,  the 
results  of  FAA  inspections  and  any 
enforcement  actions  that  were  taken, 
performance  data,  and  any  other 
relevant  information. 

There  are  several  precedents  in  the 
FAA  regulations  for  periodic  renewals 
of  certificates  and  approvals.  For 
example,  exemptions  from  certain 
Federal  Aviation  Regulations  are 
typically  issued  for  3  years,  and  Special 
Federal  Aviation  Regulations  (SFAR) 
rarely  are  issued  for  longer  than  5  years. 
The  duration  of  pilot  school  certificates 
in  part  145  is  24  months.  Having  a 
specific  duration  encourages  a  thorough 
review  of  any  changes  in  the 
environment  of  a  company,  such  as  the 
addition  of  new  equipment  or  an 
increase  in  the  size  of  operations,  as 
well  as  a  review  of  past  performance 
and  an  evaluation  of  what  should  be 
done  to  improve  performance  if 
necessary. 

The  FAA  considered  proposing  a 
shorter  duration  for  the  screening 
company  certificates  but  decided  to 
propose  the  60-month  duration  as  a 
reasonable  option  for  obtaining  the  most 
benefits  with  the  least  burden.  The  FAA 
invites  comments  on  the  costs  and 
benefits  of  the  proposed  duration  and  of 
a  shorter  duradon  such  as  2  or  3  years. 

Certificate  contents.  Proposed 
paragraph  §  111.109(f)  lists  the 
information  that  would  be  contained  on 
a  certificate,  such  as  the  name  of  a 
company  and  a  certificate  number, 
certificate  issuance  date,  and  expiration 
date. 

Proposed  compliance.  The  FAA  is 
considering  how  much  time  after  the 
publication  of  the  final  rule  should  be 
given  for  carriers  and  screening 
companies  to  come  into  compliance. 
The  FAA  proposes  in  paragraph 
§  111.109(k)  that  the  effective  date  for 
the  final  rule  be  60  days  after  its 
publication  in  the  Federal  Register.  As 
of  that  date,  no  company  could  begin 
screening  under  part  108,  109.  or  129 
unless  it  holds  a  screening  company 
certificate. 


The  FAA  also  proposes,  however,  to 
provide  some  accommodation  for 
existing  screening  companies.  There  are 
many  companies  that  have  been 
providing  required  screening  services 
for  years.  The  FAA  has  observed  their 
operations  euid  is  familiar  with  these 
companies.  The  FAA  proposes  in 
§  111.109(k)  that  companies  actively 
screening  at  any  time  during  the  year 
before  the  date  of  publication  of  die 
final  rule  be  able  to  continue  screening 
after  the  effective  date  if  they  submit 
applications  for  provisional  certificates 
within  60  days  after  pubUcation  of  the 
final  rule.  The  FAA  would  review  the 
applications  and  issue  provisional 
certificates  to  those  qualified.  A 
company  that  applied  on  time  and  that 
submitted  complete  and  accurate 
documentation  as  required  would  be 
able  to  continue  screening  unless  and 
until  it  is  issued  a  denial  of  its 
application. 

After  em  existing  screening  company 
receives  its  provisional  certificate,  it 
would  be  subject  to  a  rigorous 
application  process  to  achieve 
certification.  The  company  would  be 
required  to  achieve  certification  before 
the  expiration  of  its  provisional 
certificate  in  order  to  continue 
screening.  Existing  screening  companies 
could  apply  for  certificates  any  time 
after  they  receive  provisional  certificates 
but  not  later  than  60  days  before  the 
expiration  of  their  provisional 
certificates. 

Duration.  In  addition  to  estabUshing  a 
12-month  provisional  certificate  and  a 
60-month  certificate  (discussed 
previously),  proposed  §  111.109(g)(3) 
would  provide  that  a  certificate  would 
expire  if  a  screening  company  has  not 
provided  required  screening  during  the 
previous  12  months.  Under  this 
provision,  a  company  not  actively 
screening  and  maintaining  its 
proficiency  could  lose  its  authority  to 
screen.  If  the  company  intends  to  screen 
again,  it  would  need  to  apply  for  a 
provisional  certificate. 

A  screening  company  would  have  the 
responsibility  for  keeping  track  of  its 
compliance  with  this  requirement  and 
for  returning  its  certificate,  as  required 
in  §  11 1.109(h),  if  it  has  automatically 
expired.  During  the  FAA's  yearly 
inspections  of  screening  locations,  it 
intends  to  compare  its  list  of  screening 
companies  with  those  companies  that 
are  performing  screening  at  locations.  If 
a  screening  company  does  not  appear  to 
have  a  screening  location,  the  FAA 
would  check  with  the  company  to 
determine  when  it  last  conducted 
screening  for  a  carrier. 

Proposed  paragraph  (h)  would  require 
the  holder  of  a  screening  company 


certificate  that  is  expired,  suspended,  or 
revoked  to  return  the  certificate  to  the 
Administrator  within  7  days. 
Suspension  or  revocation  of  a  certificate 
would  follow  established  procedures  for 
certificates  issued  by  the  FAA  such  as 
airport,  air  carrier,  and  airmen 
certificates  (see  earlier  discussion  of  this 
issue  in  "Certificate  required"). 

Amendment.  Under  proposed 
§  111.109(1),  a  screening  company 
woxdd  be  required  to  apply  for  an 
amendment  to  its  certificate  to  change 
any  of  the  information  listed  on  the 
certificate,  such  as  the  name  of  the 
screening  company,  and/or  any  names 
under  which  it  would  do  business. 

Inspection.  Under  proposed 
§  111.109(j),  screening  company 
certificates  would  be  made  available  for 
inspection  upon  request  of  the 
Administrator. 

nil.  §§111.111: 111.113:  and  111.115 
Operations  specifications 

Under  proposed  §111.111,  screening 
companies  would  be  required  to  have 
approved  operations  specifications 
before  they  could  perform  screening. 
Screening  companies  would  prepare 
operations  specifications  with  FAA 
guidance.  Under  proposed  §111.115, 
during  the  application  process  for  a 
provisional  certificate,  a  company 
would  submit  its  operations 
specifications  to  the  FAA  for  approval. 
Once  the  operations  specifications  have 
been  approved,  the  screening  company 
would  not  need  to  obtain  subsequent 
approval  when  it  applies  for  a  certificate 
or  renews  its  certificate.  However,  the 
FAA  would  review  the  operations 
specifications  to  consider  whether 
changes  are  needed.  Further  FAA 
approval  of  operations  specifications 
would  only  be  necessary  if  the  screening 
company  seeks  to  amend  its  operations 
specifications.  The  proposed 
requirements  for  approvals  and 
amendments  of  operations 
specifications  would  follow  the  same 
process  as  is  currently  provided  for  air 
carrier  security  programs. 

Under  proposed  §111.113.  operations 
specifications  would  list  the  following 
items:  the  locations  at  which  a  company 
may  conduct  screening;  the  types  of 
screening  that  the  company  is 
authorized  to  perform  (persons, 
accessible  property,  checked  baggage, 
and  cargo);  the  equipment  and  methods 
of  screening  that  the  company  may 
employ;  the  name  of  the  company's 
screening  performance  coordinator 
(SPC)  (see  discussion  in  the  next  section 
of  this  preamble);  the  proceduires  for 
notifying  the  Administrator  and  any 
carrier  for  which  the  company  is 
performing  screening  if  an  equipment  or 
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procedures  for  notifying  the 
Administrator  and  the  carrier(s)  for 
which  the  company  is  performing 
screening  in  the  event  that  the 
procedures,  facilities,  or  equipment  that 
the  company  is  using  are  not  adequate 
for  it  to  perform  screening.  Each 
compemy's  operations  specifications, 
including  its  training  program,  would 
specify  the  methods  and  equipment  on 
which  it  was  authorized.  There  shall  be 
a  training  curriculum  for  each  type  of 
equipment  that  a  company  operates  in 
performing  screening.  The  training 
program  curriculum  would  have  to  be 
approved  as  part  of  the  operations 
specifications  before  the  company 
would  be  certificated  as  a  screening 
company. 

Proposed  §  111.113(c)  would  require  a 
screening  company  to  maintain  a 
complete  copy  of  its  operations 
specifications  at  its  principal  business 
office  and  at  each  airport  where  it 
conducts  security  screening.  The 
screening  company  would  also  have  to 
ensure  that  the  operations  specifications 
are  amended  to  remain  ciurent  and 
made  available  to  the  Administrator 
upon  request.  The  screening  company 
would  be  required  to  provide  a  current 
copy  of  its  operations  specifications  to 
the  carrier(s)  for  which  it  screens.  The 
screening  company  would  also  be 
required  to  restrict  the  availability  of 
information  in  its  operations 
specifications  to  those  persons  with  an 
operational  need  to  know.  Persons  with 
an  operational  need  to  know  are 
specified  in  §  191.5(b).  The  screening 
company  would  be  required  to  direct  to 
the  Administrator  requests  for 
information  that  is  in  operations 
specifications  if  the  requests  are  from 
persons  other  than  persons  with  an 
operational  need  to  know.  These 
proposed  requirements  would  be 
necessary  to  ensure  that  operations 
specifications  are  available  to  persons 
who  need  to  know  them  and  at  the  same 
time  to  protect  security  sensitive 
information  in  the  operations 
specifications.  Furthermore,  these 
requirements  would  ensure  that  carriers 
have  ciurent  copies  of  screening 
companies'  operations  specifications  for 
monitoring  and  auditing  purposes. 

in.J.§  111.117    Oversigh  t  by  air 
carriers,  foreign  air  carriers,  or  indirect 
air  carriers 

Proposed  §  111.117(a)  would  make 
clear  that  each  screening  company 
holding  a  certificate  under  part  111 
would  be  required  to  allow  any  air 
carrier,  indirect  air  carrier,  or  foreign  air 
carrier  for  which  it  performs  screening 
to  inspect  its  facilities,  equipment,  and 
records  to  determine  its  compliance 


with  part  111,  its  security  program,  and 
operations  specifications.  The  proposed 
regulation  would  also  require  that  a 
screening  company  allow  any  carrier  for 
which  the  company  is  performing 
screening  to  test  the  screening 
company's  screening  personnel  using 
'  the  proceduires  specified  in  the 
applicable  seciu-ity  program.  This  is  a 
natural  consequence  of  the  fact  that 
carriers  are  ultimately  responsible  for 
proper  screening  and  must  be  able  to 
ensiu^  that  their  screening  companies 
are  in  compliance  and  that  screening 
persormel  are  performing  adequately. 
Because  the  carriers  are  ultimately 
responsible  for  screening  and  contract 
wiUi  screening  companies  to  perform 
the  service  on  their  behalf,  the  FAA 
does  not  consider  it  essential  from  a 
legal  standpoint  to  include  proposed 
§  111.117.  However,  it  appears  that 
inclusion  of  this  section  may  avoid 
confusion  concerning  the  roles  of  the 
carriers  and  screening  companies.  The 
FAA  requests  comments  on  whether  to 
include  this  section  in  the  final  rule. 

If  a  carrier  chooses  to  hold  a  screening 
company  certificate  and  to  conduct 
screening  at  a  particular  location  on  its 
own  behalf,  it  would  still  have  to 
perform  oversight  functions.  In  its 
capacity  as  a  screening  company,  it 
would  be  responsible  for  day-to-day 
operations;  in  its  capacity  as  a  carrier, 
it  would  have  to  audit  and  test  the 
performance  of  its  screening  functions. 
Any  other  carrier  using  that  screening 
location  also  would  be  responsible  for 
auditing  and  testing  the  carrier  in  its 
capacity  as  a  screening  company. 

In  performing  oversight 
responsibilities,  the  carriers  need  to 
know  when  the  FAA  discovers 
significant  compliance  problems  with 
the  screening  companies.  Currently, 
when  the  FAA  discovers  an  alleged 
violation,  it  typically  brings  it  to  the 
attention  of  the  appropriate  carrier(s)  to 
initiate  corrective  action  as  soon  as 
possible.  This  often  is  done  in  a 
discussion  with  the  station  manager  or 
other  carrier  official  at  the  time  of  the 
inspection.  Depending  on  the 
circimistances,  enforcement  action  may 
be  taken  later.  The  FAA  envisions  that 
if  it  finds  an  alleged  violation 
committed  by  a  screening  company,  it 
would  discuss  the  matter  not  only  with 
the  screening  company,  but  also  with 
the  relevant  carrier (s). 

The  FAA  also  proposes  in 
§  111.117(b)  that  each  screening 
company  shall  provide  a  copy  of  each 
letter  of  investigation,  and  final 
enforcement  action  to  each  carrier  using 
the  screening  location  where  the  alleged 
violation  occurred.  Final  enforcement 
actions  include  warning  letters,  letters 
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of  correction,  orders  assessing  civil 
penalties,  and  orders  of  suspension  and 
revocation.  The  screening  company 
would  be  required  to  provide  a  copy  to 
each  applicable  carrier's  corporate 
secvuity  officer  within  3  business  days 
of  receipt  of  the  letter  of  correction  or 
final  enforcement  action.  This  proposed 
requirement  would  assist  the  carriers(s) 
in  evaluating  the  performance  of  the 
screening  company.  Such  enforcement 
actions  could  include  warning  notices 
and  letters  of  correction,  civil  penalty 
actions,  suspensions  or  revocations  of 
certificates,  cease  and  desist  orders,  or 
other  actions.  The  FAA  proposes  that  a 
screening  company  would  have  to 
provide  copies  of  these  docimients  to 
only  those  carriers  for  which  it 
conducted  screening  at  the  location  of 
an  alleged  violation,  rather  than  to  all 
carriers  for  which  it  conducted 
screening  nationwide.  The  proposed 
requirement  to  provide  the  copies 
within  3  business  days  of  receipt  would 
ensure  that  the  carrier(s)  receive(s) 
timely  notice. 

The  FAA  considered  proposing  that 
the  FAA  would  provide  copies  directly 
to  the  carriers  involved.  However,  the 
FAA  believes  that  this  responsibility 
more  correctly  belongs  with  the 
screening  companies.  A  screening 
company  should  keep  the  carriers  for 
which  it  is  performing  screening 
informed  of  the  company's  compliance 
status.  During  its  regular  inspections  of 
screening  companies,  the  FAA  would 
check  to  make  certain  that  the  screening 
companies  are  keeping  carriers 
informed.  The  FAA  requests  comments 
on  any  alternative  means  for  keeping  the 
carriers  informed  of  their  screening       «. 
companies'  compliance. 

III.K.  §111.119    Business  office 

Under  the  proposal,  each  certificated 
security  screening  company  would  be 
required  to  have  a  principal  business 
office  with  mailing  address  and  would 
be  required  to  notify  the  Administrator 
of  any  address  changes.  The  FAA  would 
not  expect  all  files  to  be  maintained  at 
the  business  office.  Most  files  would  be 
retained  onsite  and  be  available  for 
inspection. 

Subpart  C — Operations 

III.L.    §111.201     Screening  of  persons 
and  property  and  acceptance  of  cargo 

The  language  in  proposed  §  111.201  is 
similar  to  the  proposed  language 
contained  in  §  108.201  for  air  carriers 
(Notice  No.  97-12).  The  FAA  is  not 
proposing  to  remove  any  of  the  language 
from  proposed  §  108.201  or  fi-om  similar 
language  in  §  129.25,  because  the 
carriers  will  remain  responsible  under 


statute  for  screening  persons  and 
property.  This  proposal  does,  however, 
include  similar  provisions  under 
proposed  §  111.201,  because  screening 
companies  are  the  primary  screeners  of 
persons  and  property  in  most  situations, 
and  they  must  be  aware  of  and  be  held 
accountable  for  their  screening 
responsibilities. 

Under  proposed  §  111.201(a),  each 
screening  company  would  be  required 
to  use  the  procediu-es  included  in  its 
approved  screening  company  security 
program  to  inspect  each  person  and  his 
or  her  accessible  property  entering  a 
sterile  area.  Under  proposed 
§  111.201(a),  each  screening  company 
would  also  be  required  to  deter  and 
prevent  the  introduction  into  a  sterile 
area  of  any  explosive,  incendiary,  or 
deadly  or  dangerous  weapon  on  or 
about  each  person  or  the  person's 
accessible  property. 

Note  that  this  NPRM  also  proposes  to 
change  the  wording  in  §  108.201(a)  and 
(b)  to  indicate  that  the  screening 
procedures,  facilities,  and  equipment 
may  also  be  described  in  the  screening 
compaiiies'  approved  security  programs 
as  well  as  in  the  air  carriers'  approved 
seciu-ity  programs.  The  FAA  expects 
that  differing  requirement^ould 
appear  in  one  or  the  other  of  the 
programs,  depending  on  the 
requirement.  Similar  requirements  also 
appear  in  proposed  §  109.201  for 
indirect  air  carriers  and  in  existing 
§  129.25  for  foreign  air  carriers.  These 
changes  are  further  explained  in  the 
detailed  proposed  rule  discussion  for 
parts  108,  109,  and  129. 

Under  proposed  §  111.201(b),  each 
screening  company  would  be  required 
to  deny  entry  into  a  sterile  area  at  a 
checkpoint  to  the  following:  any  person 
who  does  not  consent  to  a  search  of  his 
or  her  person  in  accordance  with  the 
screening  system  prescribed  in 
paragraph  (a)  of  this  section;  and  any 
property  of  any  person  who  does  not 
consent  to  a  search  or  inspection  of  that 
property  in  accordance  with  the 
screening  system  prescribed  by 
paragraph  (a)  of  this  section. 

Proposed  §  111.201(c)  would  state 
that  the  provisions  of  paragraph  (a)  of 
§  111.201,  with  respect  to  firearms  and 
weapons,  would  not  apply  to  law 
enforcement  personnel  required  to  carry 
firearms  or  other  weapons  while  in  the 
performance  of  their  duties  at  the 
airport;  persons  authorized  to  carry 
firearms  in  accordance  with  §  108.213, 
108.215,  108.217,  or  129.27  of  the 
chapter;  and  persons  authorized  to  carry 
firearms  in  sterile  areas  under  FAA- 
approved  or  FAA-accepted  security 
programs. 


Under  proposed  §  111.201(d),  each 
screening  company  would  be  required 
to  staff  the  screening  locations  that  it 
operates  with  supervisory  and 
nonsupervisory  personnel  in  accordance 
with  the  standards  specified  in  its 
security  program.  This  language  is 
similar  to  the  language  contained  in 
proposed  §  108.201(g)  of  Notice  No.  97- 
12;  however,  it  would  be  reloeated  to 
part  111  because  screening  companies 
are  responsible  for  their  own  staffing. 
Also,  the  words  "security  screening 
checkpoints"  would  be  replaced  with 
the  words  "screening  locations"  to 
include  screening  that  is  conducted  at 
checkpoints  and  at  other  locations. 

Under  proposed  §  111.201(e),  each 
screening  company  would  be  required 
to  use  the  procedures  included  in  its 
approved  secm-ity  program  to  inspect 
checked  baggage,  or  cargo  presented  for 
inspection  by  a  carrier,  and  therefore 
prevent  or  deter  the  carriage  of 
explosives  or  incendiaries  in  checked 
baggage  or  cargo  onboard  passenger 
aircraft.  This  language  is  similar  to  the 
language  contained  in  proposed 
§  108.201(h)  of  Notice  No.  97-12; 
however,  it  has  been  amended  to  more 
clearly  indicate  this  requirement's 
applicability  to  checked  baggage  and 
cargo. 

III.M.     §111.203     Use  of  screening 
equipment 

Under  proposed  §  111.203(a),  each 
screening  company  would  be  required 
to  operate  all  screening  equipment  in 
accordance  with  its  approved  security 
program.  This  equipment  would  include 
metal  detectors.  X-ray  systems, 
explosives  detection  systems,  explosives 
trace  detectors,  and  any  other  screening 
equipment  that  is  approved  for  use  by 
the  FAA.  In  most  cases,  the  carriers  that 
contract  with  the  screening  companies 
for  their  screening  services  own  and 
maintain  the  equipment  and  provide  it 
to  the  screening  companies  for  their  use. 
While  screening  companies  would  be 
responsible  for  the  day-to-day 
operational  testing  and  operation  of  the 
equipment,  the  carriers  would  still 
retain  responsibility  for  the  calibration 
and  maintenance  of  the  equipment. 

Proposed  §  111.203(b)-(d)  would 
contain  several  X-ray-related 
requirements  that  were  originally 
included  as  part  of  §  108.205  (see  Notice 
No.  97-12)  but  which  the  FAA  is 
proposing  to  relocate  to  proposed  part 
111,  because  they  are  functions  that 
screening  companies  typically  carry  out. 
Specifically,  some  of  the  language  from 
proposed  §  108.205  would  be  repeated 
in  §  111.203  and  amended  to  apply  to 
screening  companies.  Proposed 
§  111.203(b)  would  state  that  the 
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§  111.203(c), 
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hired  by  screening  companies,  the  FAA 
proposes  to  relocate  them  from  part  108, 
the  MSP,  and  the  lACSSP  to  part  111, 
and  assign  responsibility  for  them  to 
screening  companies.  This  would 
establish  one  consolidated  list  of 
employment  standards  for  all  screeners 
performing  screening  in  the  United 

States. 

The  consolidation  of  all  employment 
standards  would  impose  some 
additional  requirements  on  screeners 
performing  screening  for  air  carriers, 
foreign  air  carriers,  and  indirect  air 
carriers.  Under  proposed 
§  111.205(a)(2),  two  additional 
requirements  would  be  added  for 
screeners  performing  screening  for  air 
carriers  and  foreign  air  carriers,  which 
were  incorporated  in  recent  cargo- 
related  security  program  amendments. 
First,  under  proposed  §  111.205(a)(2)(i), 
screeners  would  have  to  be  able  to 
identify  the  components  that  might 
constitute  an  explosive  or  an 
incendiary.  Second,  under  proposed 
§  111.205(a)(2)(ii),  screeners  would  have 
to  be  able  to  identify  objects  that  appear 
to  match  those  items  described  in  all 
current  security  directives  and 
emergency  amendments.  The  addition 
of  these  proposals  and  other  proposals 
below  would  result  in  the 
rearrangement  of  the  numbering 
structure  of  proposed  §  108.209(a)(2) 
(Notice  No.  97-12). 

Another  proposal  under 
§  111.205(a)(2)(iii)  would  require  that 
screeners  operating  both  X-ray  and 
explosives  detection  system  equipment 
be  able  to  distinguish  on  the  equipment 
monitors  the  appropriate  imaging 
standards  specified  in  the  screening 
companies'  approved  security  programs. 
The  FAA  is  proposing  to  amend  this 
requirement  that  already  exists  in  part 
108  to  include  explosives  detection 
systems  and  to  change  the  location  of  all 
screener  employment  standards  from 
the  carrier  programs  to  the  screening 
companies'  security  programs. 

Screeners  performing  screening  for 
foreign  air  carriers  operating  their  own 
screening  checkpoints  in  the  United 
States  theoretically  would  have  to  meet 
additional  standards  under  this 
proposal  that  currently  are  not  required 
of  them.  Specific  differences  from  the 
current  MSP  standards  and  this 
proposal  are  that  these  proposed  rule 
requirements  would  expand  the  English 
language  requirements,  add  education 
requirements,  add  specific  screener 
evaluation  requirements,  and  provide 
allowances  for  special  circumstances. 
Most  foreign  air  carriers,  however,  use 
screening  checkpoints  operated  by  U.S. 
air  carriers,  and  all  of  these  foreign  air 
carriers  already  volimtarily  comply  with 


the  existing  14  CFR  part  108 
employment  standards  to  be  consistent 
and  to  allow  for  screener  shift  rotations 
with  screening  checkpoints  operated  by 
domestic  air  carriers. 

Screeners  performing  cargo  screening 
may  also  have  to  meet  an  additional 
standard  under  this  proposal  that  is  not 
currently  required  of  them.  Under 
proposed  §  111.205(a)(1),  these 
screeners  would  be  required  to  have 
high  school  diplomas,  general 
equivalency  diplomas,  or  combinations 
of  education  and  experience  that  the 
screening  companies  have  determined 
to  have  equipped  the  persons  to  perform 
the  duties  of  their  positions.  No  other 
new  standards  would  be  required  of 
screeners  performing  cargo  screening. 

The  FAA  may  revisit  the  current 
screener  education  requirements  after 
threat  image  projection  (TIP)  data 
becomes  available  regarding  education 
level  as  it  relates  to  screener 
performance.  If  it  appears  from  the  data 
that  different  employment  standards  are 
appropriate,  the  FAA  would  propose 
such  standards  for  comment  and  make 
the  supporting  data  available  to  the 
carriers  and  screening  companies. 

In  addition  to  relocating  the 
standards,  a  proposed  requirement 
would  be  added  to  §  111.205(a)(4) 
stating  that  initial  and  recurrent  training 
for  all  screeners  shall  include  screening 
persons  in  a  courteous  and  efficient 
manner  and  in  compliance  with  the 
applicable  civil  rights  laws  of  the 
United  States.  The  statute  requires  that 
FAA  rules  for  passenger  screening 
ensure  the  courteous  and  efficient 
treatment  of  passengers  by  air  carriers  or 
foreign  air  carriers  or  agents  or 
employees  of  air  carriers  or  foreign  air    , 
carriers  (49  U.S.C.  44903(b)(3)(B)). 
Further,  there  are  a  number  of  laws 
requiring  air  carriers  to  observe  the  civil 
rights  of  persons  (e.g.,  see  42  U.S.C. 
1981,  2000a,  and  2000d;  and  49  U.S.C. 
41310  and  41702).  The  FAA  and  the 
DOT'S  Office  of  the  Secretary  have 
received  reports  that  some  screeners 
were  discourteous  and  might  have 
discriminated  against  certain 
individuals.  The  FAA  proposes  to 
require  that  in  initial  and  recurrent 
training,  screeners  receive  instruction  in 
screening  in  a  courteous  and  efficient 
maimer  and  in  compliance  with  the 
civil  rights  laws.  For  instance,  it  would 
not  be  appropriate  for  a  screener  to 
subject  a  person  to  increased  inspection 
based  on  the  screener's  view  that  the 
person  appears  to  be  of  an  ethnic  group 
that  the  screener  considers  of  a  higher 
threat  to  air  transportation.  Further, 
while  different  methods  are  required  to 
screen  persons  in  wheelchairs,  persons 
with'  implanted  medical  devices  that 
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may  alarm  the  metal  detector,  and  other 
persons  with  certain  disabilities, 
screeners  are  required  to  be  courteous 
and  to  avoid  violating  the  civil  rights 
laws  while  they  conduct  the  screening. 
(See,  e.g.,  49  U.S.C.  41705  and  14  CFR 
part  382,  and  §  382.49  in  particular.) 
Training  would  help  ensure  that 
screeners  are  aware  of  their  duties  in 
this  regard. 

Proposed  §  111.205(a)(5)  would 
require  persons  with  supervisory 
screening  duties  to  have  initial  and 
recurrent  training  that  includes 
leadership  and  management  subjects.  In 
response  to  noted  deficiencies  in 
training  for  checkpoint  security 
supervisory  personnel  and  a 
determination  that  they  lacked 
communication  skills  training, 
leadership  development,  and  general 
supervisory  skills  training,  the  FAA 
developed  the  Supervisor  Effectiveness 
Training  (SET)  Program  which  focuses 
on  communication  and  leadership 
skills.  While  the  SET  program  is 
intended  to  serve  as  a  model  for 
teaching  these  supervisory  subjects,  it  is 
not  required  at  this  time.  However,  the 
FAA  intends  to  propose  for  comment 
specific  standards  that  the  leadership 
and  management  training  for  checkpoint 
supervisors  shall  meet  in  the  SSSP,  and 
the  SET  F*rogram  would  meet  those 
■  standards. 

The  FAA  is  seeking  comments  on 
whether  additional  or  different  selection 
and  employment  standards  are 
appropriate  to  improve  the  screening 
companies'  ability  to  hire  qualified, 
effective  screeners. 

III.O.  §111 .207    Disclosure  of  sensitive 
security  information 

Certain  information  related  to  civil 
aviation  security  must  be  protected  fi-om 
unauthorized  disclosure  because  it 
could  be  used  to  attempt  to  defeat  the 
security  system  if  it  falls  into  the  wrong 
hands,  hi  §  191.7  the  FAA  has 
designated  this  information  as  sensitive 
security  information  (SSI).  SSI  includes 
information  about  seciuity  programs, 
technical  specifications  of  certain 
screening  equipment  and  objects  used  to 
test  screening  equipment,  and  other 
information.  Under  §  191.3,  the  FAA 
does  not  disclose  such  information. 
Under  §  191.5,  carriers  are  required  to 
protect  SSI  from  disclosure,  including 
disclosing  it  to  only  those  with  a  need 
to  know. 

Some  SSI  must  be  revealed  to  persons 
being  trained  to  be  screeners.  There  is 
a  high  rate  of  turnover  among  screener 
trainees,  however.  A  large  portion  of  the 
trainees  do  not  complete  training.  It  is 
advisable  to  avoid  providing  SSI  to 
those  who  will  never  need  it  to  perform 


security  duties.  The  FAA  therefore  is 
proposing  that  the  appropriate  steps  of 
the  employment  history,  verification, 
and  criminal  history  records  checks  that 
air  carriers  or  airport  operators  are 
required  to  conduct  are  carried  out 
before  trainees  are  given  SSI  during 
training. 

Airport  operators  are  required  to 
ensure  that  persons  with  unescorted 
access  to  seciu-ity  identification  display 
areas  (SEDA)  have  their  checks 
completed  beforehand  (see  §  107.31). 
The  checks  may  be  carried  out  by  the  . 
airport  operators  or  the  air  carriers.  Air 
carriers  are  required  to  ensiue  that 
checks  are  completed  on  certain 
persons,  including  persons  who  screen 
passengers  or  property  that  will  be 
carried  into  the  cabins  of  aircraft  (see 
§  108.33;  to  appear  as  §  108.221  under 
Notice  No.  97-12).  Most  persons  who 
screen  cargo  and  checked  baggage  are 
either  also  qualified  to  screen  persons 
and  property  that  will  be  carried  into 
aircraft  cabins,  and/or  have  imescorted 
access  to  SIDA's  and  therefore  will  be 
subject  to  the  checks  in  §  107.31  or 
108.33. 

The  checks  required  under  current 
§  107.31  or  108.33  are  in  two  parts.  In 
most  cases,  only  part  1  is  required.  Part 

1  includes  the  individuals  providing 
certain  information  on  applications, 
with  the  air  carriers  or  airport  operators 
verifying  selected  parts  of  that 
information.  If  certain  conditions 
(triggers)  are  discovered  during  part  1 
(such  as  an  individual  is  unable  to 
support  statements  made  on  his  or  her 
application  form),  the  air  carriers  or 
airport  operators  shall  accomplish  part 

2  of  the  checks,  which  involves  criminal 
history  records  checks  based  on 
fingerprints. 

The  FAA  proposes  imder  §  111.207 
that  each  screening  company  would  be 
required  to  ensvue  that  no  SSI  is 
provided  to  a  screener  trainee  who  will 
be  required  to  have  an  employment 
history  verification  until  part  1  of  the 
trainee's  check  is  completed.  If  the 
individual  has  a  history  of  a 
disqualifying  crime  set  forth  in  §  107.31 
or  108.33,  that  individual  would  not  be 
permitted  to  screen  persons  or  property 
to  be  carried  into  aircraft  cabins  and 
thus  would  not  be  eligible  to  be  a 
screener.  Under  the  statute,  if  a  part  2 
criminal  history  records  check  is 
needed,  an  individual  may  be  employed 
as  a  screener  until  his  or  her  check  is 
completed  if  the  person  is  subject  to 
supervision  (see  49  U.S.C. 
44936(a)(1)(D)).  This  means  that  the 
person  would  be  permitted  to  receive 
SSI  unless  or  until  his  or  her  records 
check  reveals  a  disqualifying  crime. 


The  FAA  considered  duplicating 
these  employment  history  and 
verification  requirements  in  proposed 
part  111  for  screening  companies  but 
did  not  because  the  statute  makes  the  air 
carriers  responsible  for  the  checks;  only 
the  air  carriers,  not  the  screening 
companies,  can  obtain  the  criminal 
histories  that  may  be  called  for  under 
proposed  §  108.221  (current  §  108.33).  If 
an  airport  operator  or  an  air  carrier 
completes  part  1 ,  the  screening 
company  would  have  to  receive 
confirmation  from  one  of  them 
indicating  that  it  has  been  completed. 
Many  airport  operators  or  air  carriers 
authorize  screening  companies  to  obtain 
applicants'  part  1  employment  history 
information  and  verify  the  applicants' 
most  recent  5  years  of  employment 
history.  In  these  situations,  the  airport 
operators  or  air  carriers  are  responsible 
for  ensiuing  that  the  screening 
companies  are  complying  with  these 
requirements. 

UI.P.  §111.209    Screening  cdinpany 
management 

This  proposed  section  would  require 
that  each  screening  company  have 
sufficient  qualified  management  and 
technical  personnel  to  ensure  the 
highest  degree  of  safety  in  its  screening. 
This  is  based  on  a  requirement  in 
§  119.65(a)  that  applies  to  air  carriers 
operating  under  part  121. 

Proposed  §  111.209(b)  would  require 
that  each  screening  company  have  a 
screening  performance  coordinator 
(SPC).  The  SPC  would,  at  a  minimum, 
be  responsible  for  monitoring  the 
quality  and  performance  of  screening  at 
each  screening  location  and  ensuring 
that  corrective  action  is  taken  to  remedy 
any  performance  deficiencies.  The  SPC 
would  also  serve  as  the  primary  point  of 
contact  for  the  company  for  FAA  and 
carrier  communications  regarding 
security-related  issues.  In  most  cases  the 
FAA  anticipates  that  the  SPC's  would  be 
responsible  for  managing  the  screening 
operations  for  their  companies. 
Management  experience,  technical 
training,  and  knowledge  of  screening- 
related  information  would  be  critical  to 
SPC's  effectiveness  in  their  positions. 

Under  the  proposed  rule,  an  SPC 
would  be  required  to  have  successfully 
completed  the  initial  security  screener 
training  course,  including  the  X-ray 
interpretation  portion  of  the  course  and 
the  end-of-course  FAA  exam.  The  SPC's 
completion  of  initial  security  screener 
training  would  ensiu-e  that  he  or  she 
would  have  formal  training  in  the 
screener's  job.  The  SPC  would  not  be 
required  to  complete  the  on-the-job 
portion  of  the  training,  because  he  or 
she  would  not  actually  perform  required 
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screening,  an(  it  would  not  be  necessary 
for  the  SPC  to  accomplish  the  same 
level  of  profit  iency  as  that  required  of 
a  screener.  Th  e  FAA  requests  comments 
regarding  whi  ch  portions  of  the  training 
that  the  SPC's  should  be  required  to 
successfully  c  omplete  in  order  to 
manage  screei  ling  operations  effectively. 
Furthermor  b,  to  ensure  that  the  SPC's 
have  managei  [lent  skills  and  practical 
experience  in  the  aviation  security 
environment  lecessary  to  act  as  SPC's, 
proposed  §  111.209(b)(l){i)  wrould 
require  that  e  ich  SPC  have  at  least  1 
year  of  super  isory  or  managerial 
experience  w  thin  the  last  3  years  in  a 
position  that  !xercised  control  over  any 
aviation  secu:  ity  screening  required 
under  part  10  3,109  or  129.  This 
requirement  i  s  intended  to  provide 
SPC's  with  sc  lid  experience  and 
knowledge  be  ses  regarding  managing 
and  coordinajing  aviation  screening 
operations,  ir  eluding  knowledge  to 
apply  new  pr  jcedures  and  technologies. 
The  proposal  would  include  exceptions 
in  §  111.209(([)  for  those  who  screen 
only  cargo  foi  indirect  air  carriers 
(lAC's)  undei  part  109.  During  the  3- 
year  period  f<  illowing  the  publication  of 
the  final  rule  a  person  who  does  not 
satisfy  the  ex  jerience  requirements  of 
§  111.209(b)(  )(i)  would  be  able  to  serve 
as  SPC  for  LA  Z  screening  operations  if 
authorized  tc  do  so  by  the 
Administrate  r.  lAC's  have  not  been 
involved  in  s  :reening  for  very  long,  and 
there  might  1  e  few  individuals  who 
could  meet  t  lis  standard  at  first.  In 
deciding  to  g  ant  exceptions,  the  FAA 
would  consi(  er  such  factors  as 
individuals'  )ther  management 
experience,  i  onmanagement  screening 
experience  o  •  training,  and  security 
experience  o  iier  than  aviation 
screening. 

The  name  md  business  address  of  an 
SPC  would  b  e  listed  in  the  screening 
company's  o  Derations  specifications.  If  a 
change  in  SF  C's  or  a  vacancy  occurs,  the 
screening  co  npany  would  be  required 
to  notify  the  Administrator  within  10 
days  of  the  c  lange  under  proposed 
§  111.209(b)  2). 

Under  pro  Dosed  §  111.209(c),  each 
SPC  would  1  e  required  to  have  a 
working  knowledge  of  parts  111  and  191 
and  part  108,  109,  or  129,  as  applicable; 
his  or  her  sc  eening  company's  security 
or  her  screening  company's 


program; 


his 


operations  s  jecifications;  relevant 
statutes;  anc  relevant  technical 
information  or  manuals  regarding 
screening  ec  uipment,  security 
directives,  a  Ivisory  circulars,  and 
information  circulars  on  aviation 
security.  Th  s  proposed  requirement 
would  help  0  ensure  that  each  SPC  has 
a  satisfactor  '  understanding  of  the 


fundamental  regulatory  and  statutory 
requirements  for  screening  operations 
and  that  he  or  she  understands  the 
challenges  involved  with  screening. 
Well-trained,  experienced  SPC's  would 
be  better  able  to  manage  safe,  effective, 
professional  screening  operations.  These 
requirements  are  based  on  the 
management  requirements  in 
§  §  119.65-119.71  for  air  carriers.  The 
requirements  are  consistent  with 
comments  received  on  the  ANPRM  that 
stated  that  management  personnel 
should  be  required  to  have  aviation 
screening  experience,  training,  and 
knowledge. 

IIl.Q.  §111.211     Screening  company 
instructor  qualifications 

As  discussed  in  II.H.,  it  is  increasingly 
important  that  screeners  be  well 
qualified  and  receive  proper  training 
from  qualified  instructors.  Under 
proposed  §  111.211,  screening  company 
instructors  would  have  to  have  a 
minimum  of  40  hours  of  actual 
experience  as  security  screeners  making 
independent  judgments  and  pass  the 
FAA  screener  knowledge-based  and 
performance  tests  for  each  type  of 
screening  to  be  taught  and  for  the 
procedures  and  equipment  for  which 
the  instructors  would  be  providing 
training.  Each  instructor  would  also 
have  to  be  briefed  regarding  the 
objectives  and  standards  of  each  course 
taught. 

The  emphasis  with  this  proposal  is  to 
ensure  that  screening  companies 
employ  instructors  with  important 
minimum  qualifications.  Requiring 
screening  instructors  to  have  actual 
experience  as  screeners  would  allow 
them  to  better  understand  the 
challenges  involved  in  screening  and  to 
relay  helpful,  realistic  advice  and 
information  to  screener  trainees. 
Requiring  instructors  to  pass  the  FAA 
screener  knowledge-based  and 
performance  tests  in  each  area  of 
screening  taught  would  help  ensiwe  that 
the  instructors  have  attained  the 
knowledge  and,  as  applicable,  the  skills 
and  abilities  needed  to  be  effective  as 
instructors.  The  FAA  expects  that 
screening  companies  would  hire 
instructors  who  are  knowledgeable 
about  the  screening  process,  who  are 
able  to  demonstrate  correctly  screening 
procedxu^s  to  trainees,  and  who  can 
effectively  and  thoroughly  communicate 
screening-related  objectives  and  lesson 
plans  to  trainees.  Conducting  on-the-job 
training  would  keep  instructors 
proficient  regarding  screening 
technologies  and  procedures. 


III.R.  §111.213     Training  and 
knowledge  of  persons  with  screening- 
related  duties 

The  language  in  proposed  §  111.213 
mirrors  parts  of  the  proposed  language 
contained  in  §  108.227  for  air  carriers 
(Notice  No.  97-12).  Under  proposed 
§  111.213(a),  no  screening  company 
would  be  permitted  to  use  any  screener, 
screener-in-charge,  or  checkpoint 
security  supervisor  unless  that  person 
had  received  training  as  specified  in  its 
approved  screening  company  seciu-ity 
program,  including  the  responsibilities 
in  §  111.105.  Under  §  111.213(c),  each 
screening  company  would  be  required 
to  ensure  that  screeners,  screeners-in- 
charge,  or  checkpoint  security 
supervisors  have  knowledge  of  the 
provisions  of  part  111,  the  screening 
company's  security  program,  and  any 
applicable  security  directive  (SD), 
emergency  amendment  (EA),  and 
information  circidar  (IC)  information  to 
the  extent  that  such  individuals  need  to 
know  this  information  to  perform  their 
duties. 

Proposed  §§  111.213(b)  would  require 
that  each  screening  company  submit  its 
training  program  for  screeners,  screeners 
in  charge,  and  checkpoint  security 
supervisors  to  the  Administrator  for 
approval.  Each  training  program  should 
address  the  subject  materid  contained 
in  the  security  program's  training  and 
testing  standards.  The  FAA  proposes  to 
create  a  performance-based  training 
environment  where  screening 
companies  would  be  expected  to  train 
their  screening  personnel  to  pass 
specific  tests  developed  by  the  FAA. 
The  FAA  proposes  to  do  away  with  the 
hourly  training  requirements  for  initial 
and  recurrent  training  and  give 
screening  companies  the  flexibility  to 
train  their  screeners  using  their  own 
FAA-approved  training  programs. 
Screening  companies  would  be 
responsible  for  ensuring  that  their 
trainees  are  able  to  pass  an  FAA 
knowledge-based  and,  if  applicable,  X- 
ray  interpretation  test  at  the  end  of  their 
initial  training  and  that  their  screening 
personnel  are  meeting  performance 
standards  thereafter  (see  proposed 
§  111.215  for  discussion  regarding  FAA 
tests).  The  FAA  testing  standards  would 
encompass  the  subjects  currenUy 
outlined  in  the  Air  Carrier  Standard 
Security  Program  and  might  include 
additional  standards  regarding,  for 
example,  operating  new  screening 
technologies.  The  testing  standards 
would  differ  for  tests  of  persons  who 
will  screen  persons  and  accessible 
property,  checked  baggage,  and  cargo, 
because  each  type  of  screening  has  some 
different  features.  As  discussed  above. 
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the  FAA  is  developing  computer-based 
instruction  and  has  made  this  available 
for  use  by  the  industry. 

In  addition  to  the  testing  standards, 
the  Screeiflng  Standard  Security 
Program  also  would  contain  a  list  of 
subjects  and  types  of  training  that  the 
FAA  would  require  that  screening 
companies  brief  and  demonstrate  to 
their  trainees.  Trainees  might  not  be 
tested  on  all  of  the  subjects,  but  the 
information  woidd  be  critical  to  their 
positions  and  performance.  Examples  of 
training  standards  would  be 
demonstrating  effective  handwanding 
and  manual  search  techniques, 
demonstrating  a  variety  of  improvised 
explosive  device  configurations,  and 
briefing  trainees  on  the  definition  of 
sensitive  seciirity  information  (SSI)  and 
why  SSI  must  be  protected. 

Ills.  §111.215     Training  tests: 
requirements 

This  proposed  section  would 
introduce  several  new  requirements  all 
related  to  testing  screeners  at  the 
completion  of  their  classroom  training 
sessions.  The  provisions  would  impose 
more  control  and  consistency  in  the 
training  environment,  emphasize  the 
importance  of  proper  training  and 
testing,  and  promote  professionalism  by 
both  trainees  and  instructors.  The 
proposals  under  this  section  are  similar 
to  other  FAA  regidations  related  to 
testing,  such  as  those  required  for  pilots 
and  flight  instructors  imder  14  CFR  part 
61.  They  are  designed  to  help  ensure 
that  screener  trainees  have  attained  the 
knowledge  and  skills  that  they  need  to 
perform  their  jobs  effectively. 

Currently,  air  carriers  can  design  and 
.administer  their  own  written  tests  for 
screeners,  The  tests  usually  consist  of 
approximately  20  basic  multiple-choice 
questions  (the  knowledge-based 
portion),  and  the  air  carriers  have 
latitude  in  choosing  the  subject  matter 
to  be  addressed  and  in  designing  the 
questions.  The  performemce-based 
portion  of  the  tests  often  consists  of  X- 
ray  interpretation  scenarios  using 
overhead  slides. 

Proposed  §  111.215(a)  would  require 
that  each  screener  trainee  pass  one 
standardized  FAA  screener  readiness 
test  for  each  type  of  screening  to  be 
performed  (persons,  accessible  property, 
checked  baggage,  and  cargo)  and  for  the 
procedures  and  equipment  to  be  used 
prior  to  beginning  on-the-job  training. 
Since  most  screeners  conduct  screening 
of  persons,  accessible  property,  and 
checked  baggage,  the  FAA  envisions 
designing  one  test  to  address  all  of  these 
types  of  screening.  Since  cargo 
screening  involves  some  unique  factors 
and  does  not  involve  screening  persons, 


the  FAA  would  most  likely  develop  a 
separate  test  for  cargo  screeners.  These 
standardized  tests  would  address  the 
traditional  methods  of  screening  and 
equipment  used  to  conduct  screening, 
such  as  metal  detector  devices,  hand 
wand  devices,  and  X-ray  systems.  The 
standardized  tests  might  also  encompass 
such  explosives  detection  devices  as 
explosives  trace  detection  (ETD) 
devices.  For  more  complex  explosives 
detection  equipment,  such  as  explosives 
detection  systems  (EDS),  an  additional 
FAA  knowledge-based  and  performance 
test  would  be  required  before  the 
screeners  coidd  operate  that  equipment. 
Proposed  §  111.215(b)  would  require 
that  each  screening  company  ensure 
that  each  screener  trainee  completes  40 
hours  of  on-the-job  training  and  passes 
an  FAA  on-the-job  training  test  before 
exercising  independent  judgment  as  a 
screener.  Screeners  would  have  to 
successfully  pass  that  test  before 
qualified  supervisory-level  individuals 
could  sign  the  certification  statements 
in  the  screeners'  training  and 
qualification  records.  The  FAA 
envisions  that  this  on-the-job  training 
test  would  be  a  computer-based  test  that 
is  similar  to  the  image  interpretation 
portion  of  the  FAA  screener  readiness 
test,  but  that  it  might  require  a  higher 
score.  The  test  would  supplement  all 
realistic  carrier  testing  required  before 
screeners  are  permitted  to  make 
independent  judgments.  Applicants  for 
pilot  certificates  under  part  61  and 
mechanic  certificates  under  part  65 
must  also  pass  FAA  knowledge  and 
performance  tests. 

Under  proposed  §  111.215(c),  each 
screening  company  would  be  required 
to  ensure  that  each  screener  passes  an 
FAA  review  test  at  the  conclusion  of  his 
or  her  recurrent  training.  The  written 
tests  that  are  currently  administered  at 
the  conclusion  of  recurrent  training  are 
required  by  the  FAA  and  are  designed 
by  the  carriers  or  screening  companies; 
screening  companies  would  now  be 
required  to  provide  their  screeners  with 
FAA  recurrent  tests,  and  carriers  would 
be  required  to  monitor  the  testing  and 
grading  process. 

The  specific  requirements  and 
guidelines  for  the  tests  proposed  luider 
§  111.215(a),  (b),  and  (c)  would  be 
outiined  in  the  screening  companies' 
security  programs.  Using  the  same  tests 
and  grading  them  the  same  way 
throughout  the  country  would  ensure 
that  trainees  all  meet  the  same, 
appropriate  standards  before  making 
independent  judgments  and  would 
promote  uniformity  among  all  screeners. 
Currentiy,  many  screening  companies 
administer  end-of-course  knowledge- 
based  tests  to  screener  trainees  in  a 


paper  format  and  administer  the 
performance  tests  to  trainees  using 
overhead  slides.  This  increases 
opportunities  for  cheating,  because 
many  screener  trainees  receive  the  same 
versions  of  the  tests  and  because  classes 
as  a  whole  are  usually  interpreting  the 
X-ray  images  at  the  same  time.  Instances 
have  occiured  where  trainees  or 
instructors  have  helped  other  trainees 
answer  test  questions  or  interpret  X-ray 
images. 

Proposed  §  111.215(d)  would  address 
this  issue  by  requiring  that  each 
screening  company  use  an  FAA 
computer-based  test  to  administer  the 
FAA  tests  for  screener  readiness,  on-the- 
job  training,  and  recurrent  training 
imless  otherwise  authorized  by  the 
Administrator.  This  proposal  would 
standardize  the  screener  testing  process, 
provide  a  unique  mix  of  challenging  and 
relevant  test  questions  for  each  screener, 
discourage  the  sharing  of  test 
information,  provide  X-ray  images  for 
the  X-ray  interpretation  portion  of  the 
test  that  are  more  like  those  on  an  actual 
X-ray  machine,  and  automatically  score 
the  trainees'  responses.  The  questions 
and  interpretation  images  would  be 
varied  for  each  trainee  (making  it 
impossible  to  copy  from  one  another), 
but  would  always  address  the  key 
subjects  contained  in  the  testing 
standards.  The  FAA  is  currentiy 
developing  these  automated  tests  based 
on  existing  requirements  for  screeners. 
The  tests  are  being  designed  to  be  user 
fiiendly  and  easily  loaded  onto  standard 
personal  computers  to  minimize  costs 
and  maximize  flexibility. 

Proposed  §  111.215(e)  would  require 
each  screening  company  to  ensure  that 
each  test  that  it  administers  under 
§  111.215(a)  and  (c)  is  monitored  by  an 
employee  of  the  carrier  for  which  it 
screens.  When  the  screening  company 
plans  to  administer  a  test  to  screener 
trainees  it  would  be  responsible  for 
requesting  that  the  applicable  carrier(s) 
provide  a  test  monitor  during  the  entire 
testing  and  grading  process.  Each 
applicable  carrier  would  be  responsible 
for  providing  a  test  monitor  upon 
request  and  ensuring  that  the  test 
monitor  meets  the  qualifications 
contained  in  proposed  §  108.229, 
109.205,  or  129.25(p)  and  the 
supporting  requirements  in  the 
screening  company's  security  program. 
(See  section  IV. I.  regarding  monitoring 
of  screener  training  tests  and  sharing  of 
carrier  responsibilities.) 

///.  T.  §111.217    Training  tests:  cheating 
and  other  unauthorized  conduct 

Proposed  §111.217  is  included  to 
emphasize  that  cheating  is  not 
permitted  on  any  training  test 
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administered  ti )  or  taken  by  screening 
personnel,  to  include  test  monitors, 
screeners.  screoners-in-charge, 
checkpoint  security  supervisors,  and 
screening  perfc  rmance  coordinators. 
Under  proposed  §111.217,  no  person 
may  copy  or  in  tentionally  remove  a 
knowledge-bas  ed  or  performance  test 
under  this  part ;  give  to  another  or 
receive  from  ai  lOther  any  part  or  copy  of 
that  test;  or  give  help  on  that  test  to  or 
receive  help  oi  i  that  test  from  any 
person  during  he  period  that  test  is 
being  given.  In  addition,  no  person  may 
take  any  part  o :  that  test  on  behalf  of 
another  persor ;  use  any  material  or  aid 
during  the  per;  od  that  test  is  being 
given;  or  inten  ionally  cause,  assist,  or 
participate  in  viy  act  prohibited  by  this 
paragraph  excapt  as  authorized  by  the 
Administrator,  These  requirements  are 
similar  to  the  t  Bsting  regulations  set 
forth  in  §61.3:  for  pilots.  These 
prohibitions  a])ply  "except  as 
authorized"  by  the  FAA,  to  provide  for 
the  possibility  that  in  the  future  the 
FAA  would  au  thorize  such  conduct  as 
the  use  of  certi  in  outside  materials.  For 
instance,  in  pi  ot  exams,  the  applicants 
may  bring  flig&t  computers  to  perform 
required  calculations. 

Any  instances  reported  to  the  FAA 
involving  allegations  that  screening 
companies  or  Screening  company 
employees  are  permitting  cheating  on 
tests  would  ba  investigated,  and  those 
companies  or  individuals  involved  in 
the  incidents  cjould  be  held  accoimtable. 
It  would  be  particularly  important  that 
the  test  monitirs  explain  the 
consequences  pf  cheating  on  tests  to 
their  trainees  and  be  alert  to  any 
occurrences  oi  cheating.  If  an  instance 
of  cheating  occius,  a  test  monitor  would 
be  required  toldeclare  the  test  invalid 
and  inform  apbropriate  screening 
company  and  carrier  management 
officials  of  the  incident.  FAA  special 
agents  also  wc  uld  regularly  monitor 
screening  com  pany  testing. 

///.  U.  §111.211    Screener  letter  of 
completion  of  training 

Throughout  this  proposal,  the  FAA 
has  sought  wa  ys  to  more  effectively 
train,  challenj  e,  and  motivate  screeners 
and  their  supi  rvisors.  The  following 
proposal  wou  d  provide  screeners  and 
supervisors  w  ith  verification  of  their 
training,  and  i  nay  provide  a  modest 
means  of  mot  vation  by  encouraging 
pride  in  the  ei  nployees  regarding  their 
accomplishmi  mts.  Under  proposed 
§111.219,  each  screening  company 
would  issue  1  (tters  of  completion  of 
training  to  sci  eeners,  screeners-in- 
charge  (SIC),  i  ind  checkpoint  security 
supervisors  (( !SS)  upon  each  successful 
completion  o  approved  initial. 


recurrent,  or  specialized  courses  of 
training.  Specialized  training  would 
encompass,  for  example,  training  for 
explosives  detection  equipment.  These 
letters  of  completion  would  not  serve  as 
certification  for  screeners,  CSS's,  and 
SIC's,  but  would  provide  them  with 
records  of  their  specific  training 
accomplishments.  The  FAA  believes 
that  requiring  screening  companies  to 
issue  letters  of  completion  to  screeners 
and  screener  supervisors  for  their 
successful  completion  of  training  would 
help  enhance  the  professionalism  of  this 
critical  security  job. 

Each  letter  of  completion  of  training 
would  be  required  to  contain  the 
trainee's  name,  course  of  training 
completed  and  date  of  completion, 
name  of  the  screening  company 
providing  the  training,  and  a  statement 
signed  by  a  GSC,  CSS,  or  SIC  indicating 
that  the  trainee  has  satisfactorily 
completed  each  required  stage  of  the 
approved  course  of  training  and  the 
associated  tests.  Each  letter  of 
completion  would  also  be  required  to 
indicate  the  types  of  screening  that  the 
screener  was  trained  to  perform 
(persons,  accessible  property,  checked 
baggage,  and/ or  cargo)  and  the 
equipment  and  methods  of  screening 
that  the  screener  was  trained  to  operate 
and  carry  out.  Examples  of  equipment 
would  be  X-ray  systems  and  EDS.  An 
example  of  a  method  of  screening  would 
be  a  manual  search. 

Screening  companies  could  include 
letters  of  completion  of  training  as  part 
of  their  required  screener  and  screener 
supervisor  training  and  qualification 
records,  but  the  letters  would  not  serve 
as  substitutes  for  the  remaining  records 
requirements. 

///.  V.  §111.221     Screener  and 
supervisor  training  records 

Under  proposed  §  111.221,  a 
screening  company  would  be  required 
to  forward  training  records  for  a 
screener,  screener-in-charge,  or 
checkpoint  security  supervisor  to 
another  screening  company  upon  the 
request  of  the  employee.  The  other 
screening  company  would  be  able  to  use 
the  employee  without  fully  retraining 
him  or  her  if  it  provides  training  on  the 
procedures  that  differ  from  those  of  the 
previous  company.  In  the  event  that  a 
screening  company  ceases  operations  at 
a  site,  it  would  also  be  required  to 
return  its  original  screener  records  to 
the  carrier  for  which  it  was  conducting 
screening.  These  improvements  would 
increase  mobility  for  screeners, 
screeners-in-charge,  and  checkpoint 
security  supervisors.  They  would  also 
ensure  that  training  documentation 
would  not  be  lost  if  a  screening 


company  leaves  a  location.  These 
proposed  requirements  are  consistent 
with  several  comments  received  on  the 
ANPRM  which  stated  that  making 
screener  personnel  and  training  files 
transferable  would  enhance 
professionalism. 

Proposed  §  111.221(f),  in  particular, 
would  require  that  training,  testing,  and 
certification  records  be  made  available 
promptly  to  FAA  special  agents  upon 
request  and  be  maintained  for  a  period 
of  at  least  180  days  following  the 
termination  of  duty  for  a  screener, 
screener-in-charge,  or  checkpoint 
security  supervisor.  Test  records  would 
include  all  tests  to  which  the  employee 
was  subjected,  not  just  those 
satisfactorily  completed.  Carriers 
currently  are  required  to  maintain  these 
records  under  their  security  programs. 
Including  this  requirement  as  part  of 
proposed  part  111  would  result  in 
transferring  the  responsibility  to 
maintain  the  records  to  screening 
companies,  who  often  already  maintain 
the  records,  and  would  standardize  the 
length  of  time  that  records  have  to  be 
maintained. 

III.W.§111 .223    Automated 
performance  measurement  and 
standards 

As  discussed  in  section  II.I.,  the  FAA 
is  proposing  to  enhance  the  FAA's, 
carriers',  and  screening  companies' 
abilities  to  measure  the  performance  of 
screening  locations  and  to  set  FAA 
standards  for  their  operation.  Under 
proposed  §  111.223(a),  each  screening 
company  would  be  required  to  use  a 
threat  image  projection  (TIP)  system  for 
each  X-ray  and  explosives  detection 
system  that  it  uses  as  specified  in  its 
security  program  to  measure  the 
performance  of  individual  screeners, 
screening  locations,  and  screening 
companies.  It  is  important  to  note  that 
this  requirement  would  not  require 
screening  companies  to  install 
physically  the  TIP  systems  on  the  X-ray 
systems  that  they  operate.  Rather,  it 
would  require  screening  companies  to 
operate  the  TIP  systems  that  die  carriers 
have  installed  in  accordance  with  the 
procedures  contained  in  their  screening 
company  seciuity  programs.  The 
security  program  procedures  would 
specify  usage  procedures,  log  on/log  off 
procedures  for  each  screener,  and  any 
data  collection  requirements.  Proper 
operation  of  the  TIP  units  and  collection 
of  data  would  be  critical  to  measuring 
accurately  the  performance  of  screening 
companies. 

Under  proposed  §  111.223(b),  each 
screening  company  would  be  required 
to  meet  the  performance  standards  set 
forth  in  its  security  program.  These 


Federal  Register/ Vol.  65.  No.  3 /Wednesday,  January  5,  2000 /Proposed  Rules 


581 


performance  standards  would  be 
established  through  the  notice  and 
comment  procediu-es  for  amending 
security  programs.  The  FAA  envisions 
establishing  a  range  of  performance  that 
all  screening  companies  would  be 
required  to  fall  within  to  be  considered 
effective  at  detecting  possible  threats.  If 
a  screening  company  falls  short  of  the 
minimum  performance  standards,  it 
may  be  required  to  carry  out  additional 
security  measures  to  maintain  the 
required  level  of  security,  depending  on 
the  circumstances  involved,  and  could 
ultimately  lose  its  FAA  certification  if 
its  performance  does  not  improve  (see 
discussion  of  possible  additional 
security  measures  in  section  n.I.). 

The  FAA  expects  that  each  screening 
company  would  regvdarly  monitor  its 
overall  performance  as  well  as  its 
individual  screeners'  performance  and 
take  corrective  actions  as  necessary.  The 
FAA  also  expects  that  each  carrier  that 
contracts  with  a  screening  company 
would  regularly  monitor  that  screening 
company's  performance.  These 
oversight  responsibilities  would  be 
outlined  in  the  carriers'  security 
programs,  and  the  carriers  would  be 
responsible  for  working  with  their 
screening  companies  to  remedy  any 
performance  problems. 

The  FAA  would  collect  and  analyze 
screening  company  performance  data 
regularly  to  monitor  performance  and  to 
determine  whether  screening  companies 
and  carriers  are  in  compliance  widi  the 
required  performance  standards.  The 
FAA  would  also  closely  review  data 
regarding  screening  companies' 
performance  at  the  time  of  initial 
certification  (if  historical  performance 
data  are  available)  and  before  each 
subsequent  certification  renewal. 

The  FAA  proposes  to  require  that  TIP 
systems  be  installed  on  X-ray  and 
explosives  detection  systems  at  the  U.S. 
screening  locations  specified  in  the 
carriers'  security  programs.  The  FAA 
proposes  to  require  that  TIP  systems  be 
installed  initially  at  the  busiest 
screening  locations.  The  specific 
screening  locations  affected  by  this 
requirement  would  be  described  in  the 
carriers'  security  programs.  The  FAA 
then  would  phase  in  requirements  to 
install  TIP  systems  at  the  remaining  U.S. 
screening  locations  where  property  is 
screened.  The  process  of  phasing  in 
requirements  for  TIP  systems  would 
allow  the  FAA  to  address  promptly  the 
higher  threat  airports  and  would  allow 
realistic  timeframes  for  updating  older 
equipment  to  make  it  TIP-compatible. 
The  FAA  already  has  installed  TIP 
systems  at  many  of  the  Nation's  major 
airports  and  will  advocate  additional 
installations  at  other  ^lirports  and  cargo 


facilities.  During  the  phase-in  process, 
the  FAA  will  crmtinue  to  measure 
screening  companies'  performance 
through  testing  and  assessments. 

IV.  Proposed  Revisions  to  Parts  108, 
109,  and  129 

The  following  section  discusses  the 
detailed  rUle  proposals  for  parts  108, 
109,  and  129.  The  proposed  additions 
for  part  109  have  been  organized  in  a 
new  regulatory  format  similar  to  that  of 
Notice  No.  97-12  for  part  108,  for  clarity 
and  consistency. 

IV.A.  §§  108.201(h);  109.203(a):  and 
129.25(k)    Certification  requirement 

Proposed  new  §  108.201(h)  would 
require  that  each  carrier  required  to 
conduct  screening  of  persons  and 
property  under  a  security  program  hold 
a  screening  company  certificate  issued 
imder  part  111  if  the  carrier  will 
conduct  the  screening  or  use  another 
screening  company  certificated  under 
part  111  to  conduct  such  screening. 

Proposed  new  §  109.203(a)  would 
require  that  each  indirect  air  carrier  that 
elects  to  conduct  screening  of  property 
under  a  security  program  hold  a 
screening  company  certificate  issued 
under  part  1 1 1  or  use  another  screening 
company  certificated  under  part  111  to 
conduct  such  screening. 

Proposed  §  129.25(k)  would  require 
that  each  foreign  air  carrier  required  to 
conduct  screening  of  persons  and 
property  under  a  security  program 
either  hold  a  screening  company 
certificate  issued  imder  part  111  or  use 
a  screening  company  certificated  imder 
that  part  for  screening  locations  within 
the  United  States. 

Proposed  §  108.201(h),  109.203(a), 
and  129.25(k)  would  all  state  that  FAA- 
certified  canine  teams  are  not  required 
to  be  operated  by  certificated  screening 
companies.  This  statement  is  included 
to  provide  clarification  for  situations 
where  FAA-certified  canine  teams  are 
used  to  conduct  screening. 

IV.B.  §§  1 08.5  and  1 09.5    Inspection 
authority 

Proposed  §  108.5,  Inspection 
authority,  would  be  amended  to  require 
that  each  air  carrier  also  allow  the 
Administrator,  including  FAA  special 
agents,  to  make  any  inspections  or  tests 
at  any  time  or  place  to  determine 
screening  company  compliance  with  the 
new  part  1 1 1  of  this  chapter  and  the 
carrier's  screening  company  security 
program(s).  Proposed  §  108.5  also  would 
be  amended  to  require  that  an  air  carrier 
provide  evidence  of  compliance  with 
the  new  part  111  of  this  chapter  and  its 
screening  company  security  program(s) 
at  the  request  of  the  Administrator. 


Similar  inspection  authority  language 
would  also  be  proposed  as  §  109.5  to  be 
consistent  with  the  requirements  in 
§§  108.5  and  119.59.  This  proposed 
parallel  section  would  not  be  a  new 
requirement,  because  it  is  already 
required  by  statute.  Rather,  the 
proposed  section  is  intended  to  resolve 
any  confusion  regarding  the  FAA's 
statutory  authority  to  conduct 
inspections  and  tests  under  title  49, 
U.S.C,  SubUtle  Vn. 

IV.C.  §§  108.103(b);  109.103(b);  and 
1 29.25(c)    Security  program  form, 
content,  and  availability 

Proposed  §  108.103  in  Notice  No.  97- 
12  sets  forth  the  form,  content,  and 
availability  of  security  programs 
required  imder  part  108.  Proposed 
§  108.103(b)  of  Notice  No.  97-12  lists 
items  to  be  included  in  the  security 
programs.  The  proposed  rule  in  this 
notice  would  add  to  that  list  of  items  in 
Notice  No.  97-12  two  new  items:  a 
description  of  how  an  air  carrier  would 
provide  oversight  to  each  screening 
company  performing  screening  on  its 
behalf,  and  a  description  of  how  the  air 
carrier  would  evaluate  and  test  the 
performance  of  screening.  The  proposed 
rule  would  also  add  comparable 
requirements  as  proposed 
§§  109.103(b)(4)  and  (5)  and  129.25(c)(5) 
and  (6).  These  requirements  also  would 
apply  to  indirect  air  carriers  that  elect 
to  perform  the  screening  functions 
themselves. 

The  proposed  requirement  regarding  a 
description  of  carrier  oversight  is  based 
on  proposed  §§  108.201(j),  109.201(c). 
and  129.25(m),  which  would  require 
that  each  carrier  required  to  conduct 
screening  under  parts  108,  109,  and  129 
provide  oversight  to  each  screening 
company  performing  screening  on 
behaJf  of  the  carrier.  The  specific 
oversight  requirements  would  be 
included  in  the  carrier's  security 
programs. 

The  proposed  requirement  regarding  a 
description  of  testing  and  evaluation 
procedures  would  include  the  process 
that  the  carrier  would  use  to  collect  and 
evaluate  automated  screener  and 
screening  company  performance  data  on 
a  regular  basis  as  required  in  proposed 
§  111.223.  Requiring  the  air  carriers, 
indirect  air  carriers,  and  foreign  air 
carriers  to  provide  these  descriptions 
would  help  to  ensure  that  the  carriers 
adequately  oversee  and  manage  the 
performance  of  screening  companies 
employed  by  them. 

In  addition  to  adding  the  new 
requirements  above  to  part  109,  the 
proposal  would  rename  the  current 
§  109.3  as  §  109.103  and  reorganize  it  to 
parallel  §  108.103.  Proposed 
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IV.E.  §§  108.201(1),  (}),  and  (k); 
109.203(b).  (c).  and  (d);  and  129.25(1), 
(m),  and  (n)    Responsibilities  of  carriers 
and  screening  companies 

Proposed  new  §§  108.201(1), 
109.203(b).  and  129.25(1)  would  require 
each  carrier  to  ensure  that  each 
screening  company  performing 
screening  services  on  the  carrier's  behalf 
do  so  consistent  with  part  111,  the 
screening  company's  security  program, 
and  the  screening  company's  operations 
specifications.  Proposed  new 
§§  108.201(j),  109.203(c)  and  129.25(m) 
would  require  each  carrier  required  to 
conduct  screening  to  oversee  each 
screening  company  performing 
screening  on  its  behalf  as  directed  in  the 
carrier's  security  program.  The 
requirements  for  oversight  would  all  be 
listed  in  the  ACSSP,  MSP,  and  lACSSP. 
For  example,  the  security  programs  may 
require  periodic  audits  by  the  carriers  to 
look  at  different  aspects  of  the  screening 
companies'  operations.  The  firequency  of 
such  audits  and  the  specific  aspects  to 
be  audited  would  be  described  in  the 
security  programs  and  could  be  tailored 
to  the  different  types  of  screening 
operations  conducted.  The  FAA 
recently  issued  an  amendment  to  the 
ACSSP  that  meets  the  intent  of  this 
proposal  for  air  carriers.  The  proposed 
amendment  strengthens  checkpoint 
auditing  and  testing  requirements  for 
ground  security  coordinators. 

As  part  of  their  oversight 
responsibilities,  each  carrier  required  to 
conduct  screening  imder  a  security 
program  would  be  required  under 
proposed  §§108.201(k),  109.203(d),  and 
129.25(n)  to  maintain  at  least  one 
complete  copy  of  each  of  its  screening 
companies'  security  programs  at  its 
principal  business  office;  have  available 
complete  copies  or  the  pertinent 
portions  of  its  screening  companies' 
security  programs  or  appropriate 
implementing  instructions  at  each 
location  where  the  screening  companies 
conduct  screening  for  the  carrier;  and 
make  copies  of  its  screening  companies' 
security  programs  available  for 
inspection  by  an  FAA  special  agent 
upon  request.  Each  carrier  would  also 
be  required  to  restrict  the  distribution, 
disclosure,  and  availability  of 
information  contained  in  its  screening 
companies'  security  programs  to 
persons  with  a  need  to  know  as 
described  in  part  191  of  this  chapter, 
and  refer  requests  for  such  information 
by  other  persons  to  the  Administrator. 

These  proposed  requirements  are 
consistent  with  several  comments  on 
the  ANPRM  that  stated  that  air  carriers 
must  ensure  that  the  screening 
companies  are  conducting  screening  on 


their  behalf  in  compliance  with  the 
applicable  security  programs  and  all 
other  regulations.  Some  commenters 
also  stated  that  while  air  carriers  should 
retain  responsibility  for  checkpoint 
screening  activities,  certificated 
screening  companies  should  be  directly 
responsible  for  their  own  regulatory 
compliance. 

rV.F.  §§  108.201(1)  and  129.25(o) 
Public  notification  regarding  additional 
security  measures 

As  discussed  in  section  III.W.,  the 
FAA  envisions  that  performance 
standards  eventually  may  be  established 
using  TIP  data.  If  a  screening  company 
were  to  fall  short  of  the  minimum 
standards  it  may  be  required  to  carry  out 
additional  measures  to  maintain  the 
required  level  of  security.  These 
measures  may  result  in  slowing  the 
screening  operation  at  that  location. 
Proposed  §§  108.201(1)  and  129.25(o) 
would  be  added  to  require  that  each 
carrier  required  by  the  FAA  to 
implement  additional  security  measures 
to  maintain  system  performance  notify 
the  public  by  posting  signs  at  affected 
locations  as  specified  in  its  security 
program.  This  would  explain  to  the 
public  why  it  might  take  longer  than 
usual  for  screening  to  be  accomplished 
and  why  baggage  may  be  subjected  to 
additional  searches.  This  is  further 
discussed  in  section  II.I. 

IV.G.  §§  108.205;  109.207;  and  129.26 
Use  of  X-ray  systems 

Proposed  §  108.205  would  be 
amended  to  require  that  air  carriers  use 
X-ray  systems  in  accordance  with  their 
approved  security  programs  and  their 
screening  companies'  approved  security 
programs.  Both  programs  are  included 
here,  because  the  air  carriers  would  be 
required  to  ensvire  that  the  X-ray 
systems  meet  the  standards  for  cabinet 
X-ray  systems  issued  by  the  Food  and 
Drug  Administration  (FDA),  have  had 
radiation  surveys  as  required,  have  met 
the  required  imaging  requirements  at 
the  time  of  initial  installation  and  when 
the  systems  are  relocated,  are  in  full 
compliance  with  any  defect  notices  or 
modifications  orders  issued  for  those 
systems  by  the  FDA,  and  meet  other 
equipment-related  requirements  as 
described  in  proposed  §  108.205. 
However,  an  air  carrier  would  also  be 
responsible  for  ensuring  that  its 
screening  companies  comply  with  the 
X-ray-related  requirements  to  be 
relocated  to  the  Screening  Standard 
Security  Program.  Specifically, 
§  108.205(a)(2),  which  requires  that  a 
program  for  initial  and  recurrent 
training  of  operators  of  X-ray  systems  be 
established,  would  be  relocated  to 
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§  111.203.  Screening  companies  would 
assiune  responsibility  for  training  their 
employees  under  this  proposed  nile. 
Section  108.205(a)(3)  would  then  be 
renumbered  to  read  (a)(2)  and  would  be 
revised  to  indicate  that  the  screening 
companies'  secmity  programs  would 
contain  the  imaging  requirements.  Also, 
§  108.205(h),  which  would  require  each 
air  carrier  to  comply  with  X-ray  operator 
duty  time  limitations,  would  be 
relocated  to  §111.203. 

A  new  paragraph  (h)  would  be  added 
to  state  that  imless  otherwise  authorized 
by  the  Administrator,  each  air  carrier 
shall  ensure  that  each  X-ray  system  that 
it  uses  have  a  functioning  threat  image 
projection  (TIP)  system  that  meets  the 
standards  set  forth  in  its  security 
program.  The  FAA  has  worked  with 
some  X-ray  system  vendors  to  develop 
TIP  systems  and  acceptable  TIP 
standards  and  will  continue  to  do  so; 
these  TIP  systems  currently  are  being 
used  in  several  U.S.  airports. 

The  FAA,  carriers,  and  screening 
companies  would  use  the  data  gathered 
from  the  TIP  systems  to  measure 
performance  of  the  screening  location 
and  screeners,  as  described  in  section 
II.I.  It  therefore  is  necessary  that  the  TIP 
systems  be  functioning  properly  and 
that  the  carriers  use  them  as  specified  in 
their  screening  companies'  security 
programs  at  all  times  unless  they  obtain 
amendments  from  the  Administrator. 
Such  amendments  could  be  approved 
by  the  FAA  for  a  limited  time  period  if, 
for  example,  there  were  not  enough  X- 
ray  systems  with  functioning  TIP 
systems  available  for  necessary 
screening  operations  at  particular 
screening  locations. 

Paragraph  (h)(1)  would  state  that 
automated  X-ray  TIP  data  will  be 
collected  as  specified  in  the  air  carriers' 
seciuity  programs  and  in  the 
responsible  screening  companies' 
security  programs.  Paragraph  (h)(2) 
would  state  that  air  carriers  shall  make 
X-ray  TIP  data  available  to  the  FAA 
upon  request  and  shall  allow  the  FAA 
to  download  TIP  data  upon  request. 

Section  129.26  would  contain 
proposed  amendments  similar  to  those 
described  previously  for  §  108.205. 
Section  129.26(a)(3),  which  requires  that 
a  program  for  initial  and  recurrent 
training  of  operators  of  X-ray  systems  be 
established,  would  be  relocated  to 
§  111.203.  Screening  companies  would 
assume  responsibility  for  training  their 
employees  under  this  proposed  rule. 
Section  129.26(a)(5)  would  then  be 
renumbered  to  read  {a)(3)  and  would  be 
amended  to  indicate  that  the  imaging 
requirements  for  X-ray  systems  will  now 
be  set  forth  in  the  approved  Screening 
Standard  Security  Program  rather  than 


in  the  foreign  air  carriers'  security 
programs. 

Currently,  §  129.26(a)(4)  requires 
foreign  air  carriers  using  X-ray  systems 
to  establish  procedures  to  ensure  that  all 
operators  of  the  systems  be  provided 
with  individual  personal  dosimeters  to 
measiu-e  exposure  to  X-rays  and  that 
they  evaluate  them  every  month.  The 
FAA  is  proposing  to  omit  this  > 

requirement,  as  was  also  proposed  in 
Notice  No.  97-12  for  part  108.  In  1975, 
the  FAA  first  adopted  rules  regarding 
the  use  of  X-ray  machines  to  screen 
accessible  property.  At  that  time,  the 
use  of  X-ray  systems  for  this  purpose 
was  relatively  new,  and  the  FAA  took  a 
number  of  steps  to  evaluate  the  safety 
and  environmental  impacts  of  these 
systems.  Although  the  experts  who 
submitted  comments  did  not  find  it 
necessary  for  operators  of  the  equipment 
to  wear  dosimeters,  the  FAA's  rules 
included  such  a  requirement.  The  FAA 
now  proposes  to  remove  this 
requirement  based  on  the 
determinations  of  those  agencies  with 
the  expertise. 

The  FAA  proposes  to  add  a  new 
paragraph  as  §  129.26(a)(4)  that  would 
parallel  the  proposed  new  paragraph  (h) 
in  §  108.205.  Paragraph  (a)(4)  would 
state  that  unless  otherwise  authorized 
by  the  Administrator,  each  foreign  air 
carrier  shall  ensure  that  each  X-ray 
system  that  it  uses  has  a  functioning 
threat  image  projection  system  that 
meets  the  standards  set  forth  in  its 
security  program.  The  FAA,  carriers, 
and  screening  companies  would  use  the 
data  gathered  from  the  TIP  systems  to 
measure  performance  of  the  screening 
location  and  screeners,  as  described  in 
section  II.I.  Paragraph  (a)(4)(i)  would 
state  that  automated  X-ray  TIP  data  will 
be  collected  as  specified  in  the  SSSP 
and  the  MSP.  Paragraph  (a)(4)(ii)  would 
state  that  foreign  air  carriers  shall  make 
X-ray  TIP  data  available  to  the  FAA 
upon  request  and  shall  allow  the  FAA 
to  download  their  TIP  data  upon 
request. 

Proposed  §  109.207  would  be  added 
to  provide  regulations  on  the  use  of  X- 
ray  systems  consistent  with  the 
requirements  of  proposed  §  108.205  and 
§  129.26.  These  requirements  are  a 
slightly  edited  version  of  rule  language 
in  proposed  §  108.205,  with  minor 
differences  related  to  the  unique  nature 
of  screening  cargo. 

IV.H.  §§  108.207  and  129.28     Use  of 
Explosives  Detection  Systems 

Because  most  screening-related 
procedures  would  be  moved  to  the 
Screening  Standard  Security  Program, 
proposed  §  108.207  would  be  reworded 
to  state  the  following:  When  the 


Administrator  shall  require  by  an 
amendment  under  §  108.105  of  this  part, 
each  air  carrier  required  to  conduct 
screening  under  a  security  program 
shall  use  an  explosives  detection  system 
that  has  been  approved  by  the 
Administrator  to  screen  ciiecked 
baggage  on  each  international  flight  in 
accordance  with  the  air  carrier's  and  its 
screening  company  security  programs. 

This  proposal  would  designate  this 
revised  paragraph  as  paragraph  (a),  and 
create  a  paragraph  (b)  to  state  that 
unless  otherwise  authorized  by  the 
Administrator,  each  air  carrier  shall 
ensiu-e  that  each  explosives  detection 
system  that  it  uses  has  a  functioning  TIP 
system  that  meets  the  standards  set  forth 
in  its  security  program.  The  FAA  is 
working  with  explosives  detection 
system  vendors  to  develop  TIP  systems 
and  to  establish  acceptable  standards 
similar  to  those  being  developed  for  X- 
ray  systems.  The  FAA  would  use  the 
data  gathered  from  the  TIP  systems  to 
measure  performance  of  screening 
locations  and  screeners,  as  described  in 
section  II.I.  Paragraph  (b)(1)  would  state 
that  automated  explosives  detection 
system  TIP  data  will  be  collected  as 
specified  in  the  air  carriers'  and 
screening  companies'  security  programs. 
Paragraph  (b)(2)  would  state  that  air 
carriers  shall  make  explosives  detection 
system  TIP  data  available  to  the  FAA 
upon  request  and  shall  allow  the  FAA 
to  download  their  TIP  data  upon 
request. 

A  new  §  129.28  would  also  be  added 
to  part  129  to  extend  the  TIP 
requirements  for  explosives  detection 
systems  to  foreign  air  carriers.  The 
language  in  this  proposed  addition 
would  be  similar  to  the  proposed 
revised  language  for  §  108.207  but 
would  require  foreign  air  carriers  to 
comply  with  their  security  programs 
and  their  screening  companies'  security 
programs. 

IV.I.  §§  108.229,  109.205.  and  129.25(p) 
Monitoring  of  Screener  Training  Tests 

Proposed  new  §§  108.229,  109.205, 
and  129.25(p)  would  require  that  each 
carrier  monitor  each  screener  training 
test  required  under  §  111.215(a)  and  (c) 
for  all  screening  companies  that  conduct 
screening  on  its  behalf  in  accordance 
with  its  security  program.  As  discussed 
in  section  II. H.,  this  proposed 
requirement  is  intended  to  increase 
carrier  involvement  with  the  training 
and  testing  processes  and  to  help  deter 
possible  cheating.  It  is  one  of  many 
proposals  in  this  NPRM  intended  to 
emphasize  how  critical  it  is  that 
screeners  individually  demonstrate  a 
fundamental  knowledge  of  screening- 
related  information  and  that  they  meet 
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carrier"  to  clarify  its  meaning  for  the 
purpose  of  part  109. 

Proposed  §109.7,  "Falsification," 
would  be  a  new  section  in  part  109. 
This  section  would  be  added  to  be 
consistent  with  the  falsification 
requirements  in  proposed  §  108.7. 

Proposed  §  109.101.  "Adoption  and 
implementation."  would  be  created  to 
emphasize  the  requirement  for  each 
indirect  air  carrier  to  adopt  and  carry 
out  a  security  program  that  meets  the 
requirements  of  §  109.103.  Creating  this 
separate  section  would  also  make  the 
statement  of  this  requirement  consistent 
with  the  "Adoption  and 
implementation"  section  in  §  108.101. 

Proposed  §  109.201.  "Screening  of 
Cargo,"  would  be  added  to  clarify  under 
paragraph  (a)  that  each  indirect  air 
carrier  that  elects  to  conduct  screening 
under  a  security  program  shall  use  the 
procedures  included  and  the  facilities 
and  equipment  described  in  its 
approved  security  program  and  its 
screening  company  approved  security 
program(s)  to  inspect  cargo  and  prevent 
the  carriage  of  explosives  or 
incendiaries  onboard  any  aircraft. 
Proposed  §  109.201(b)  would  be  added 
to  clarify  that  each  indirect  air  carrier 
that  elects  to  conduct  screening  under  a 
security  program  shall  detect  and 
prevent  the  carriage  of  explosives  or 
incendiaries  aboard  aircraft  and  into 
sterile  areas  in  cargo.  This  section 
would  be  added  to  be  consistent  with 
the  applicable  requirements  in  the 
"Screening  of  persons  and  property  and 
acceptance  of  cargo"  section-in 
proposed  §108.201. 

Proposed  §  108.201(m)  would  be 
added  under  "Screening  of  persons  and 
property  and  acceptance  of  cargo"  to 
clarify  that  although  all  screening- 
related  requirements  for  screening  in  the 
United  States  have  been  relocated  to 
part  111.  certain  requirements  still 
apply  at  screening  locations  outside  the 
United  States  at  which  air  carriers  have 
operational  control  over  screening. 
Specifically,  proposed  §  108.201(m) 
would  state  that  air  carriers  that  do  have 
operational  control  over  screening 
outside  the  United  States  shall  carry  out 
and  comply  with  all  relevant  sections  of 
part  111  of  this  chapter,  except  for  those 
requirements  related  to  screening 
company  certification,  to  the  extent 
allowable  by  local  law.  An  air  carrier 
would  be  permitted  to  use  screeners 
who  do  not  meet  the  requirements  of 
§  111.205(a)(3)  provided  that  at  least  one 
representative  of  the  air  carrier  who  has 
the  ability  to  read  and  speak  English 
functionally  is  present  while  the  air 
carrier's  passengers  are  undergoing 
security  screening.  In  the  event  that  an 
air  carrier  is  unable  to  implement  any  of 


the  requirements  for  screening,  the  air 
carrier  would  be  required  to  notify  the 
Administrator  of  those  air  carrier 
stations  or  screening  locations  so 
affected.  Most  of  proposed  §  108.201(m) 
consists  of  requirements  contained  in 
§  108.209(e)  and  (f)  of  proposed  Notice 
No.  97-12.  Proposed  §  108.201(n)  would 
be  added  to  require  that  air  carriers 
notify  the  Administrator  of  any 
screening  locations  outside  the  United 
States  at  which  they  do  have  operational 
control.  To  the  FAA's  knowledge,  there 
are  ciurently  no  foreign  locations  where 
part  108  air  carriers  have  operational 
control  over  screening;  however,  this 
proposal  includes  these  requirements  in 
the  event  of  such  a  situation. 

Proposed  §  108.203,  "Use  of  metal 
detection  devices,"  would  be  revised  to 
state  that  no  air  carrier  may  use  a  metal 
detection  device  contrary  to  its 
approved  secxirity  program  or  its 
screening  company  approved 
program(s).  The  section  would  also  be 
revised  to  require  that  metal  detection 
devices  meet  the  calibration  standards 
established  by  the  Administrator  in  the 
screening  company  approved  seciu-ity 
prograra(s). 

Proposed  §  108.227(b)  would  be 
amended  to  also  require  that  each  air 
carrier  ensure  that  individuals 
performing  seciu-ity-related  functions  on 
its  behalf  have  knowledge  of  their 
screening  company  approved  security 
program(s)  to  the  extent  that  such 
individuals  need  to  know  in  order  to 
perform  their  duties. 

Proposed  §  108.301(b)(1)  would  be 
amended  to  require  that  the  ground 
seciuity  coordinator  (GSC)  at  each 
airport  also  conduct  a  review  of  all 
security-related  functions  for 
effectiveness  and  compliance  with  its 
screening  company  security  program(s). 
Proposed  §  108.301(b)(2)  would  be 
amended  to  require  that  the  GSC  at  each 
airport  also  immediately  initiate 
corrective  action  with  its  applicable     • 
screening  company  for  each  instance  of 
noncompliance  with  the  screening 
company's  security  program. 

Proposed  §  129.25(j)  would  revise 
current  (j)  to  more  clearly  break  out  and 
include  the  operations  requirements 
consistent  with  §  108.201. 

V.  Proposed  Revisions  to  Part  191 

V.A.  Protection  of  Sensitive  Security 
Information  (SSI) 

The  carriers'  security  programs  are 
not  available  to  the  public  because  the 
information  that  they  contain  would  be 
helpful  to  individuals  who  might  intend 
to  attack  civil  aviation.  Part  191  of  Title 
14.  Code  of  Federal  Regulations, 
contains  rules  to  protect  seciuity 
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programs  and  other  sensitive  security 
information  (SSI)  from  disclosure  to 
unauthorized  persons.  For  example, . 
under  §  191.5,  a  carrier  and  each 
individual  employed  by,  contracted  to, 
or  acting  for  that  carrier  are  required  to 
restrict  disclosure  of  and  access  to  SSI 
to  persons  with  a  need  to  know. 

V.B.  §191.1  Applicability  and 
Definitions 

Part  191.1(c)  indicates  that  for  matters 
involving  the  release  or  withholding  of 
information  and  records  containing 
information  described  in  §  191.7  (a) 
through  (g)  and  related  documents 
described  in  (1),  the  authority  of  the 
Administrator  may  be  further  delegated. 
The  FAA  proposes  to  add  §  191. 7(m)  to 
this  list. 

V.C.  §191.5  Records  and  Information 
Protected  by  Others 

Currently,  screeners  are  required  to 
protect  SSI  because  they  are  employed 
by,  contracted  to,  or  acting  for  carriers. 
This  would  remain  true  under  the 
screening  company  certification  rules 
proposed  in  this  notice.  However,  to 
emphasize  the  need  for  screening 
companies  and  their  employees  to 
protect  SSI,  the  FAA  proposes  to  add  to 
§  191.5  the  requirement  that  screening 
companies  also  shall  restrict  access  to 
SSI. 

As  discussed  previously,  the  FAA 
anticipates  that  in  the  course  of 
applying  for  and  qualifying  for  a 
screening  company  certificate,  an 
applicant  would  receive  the  Screening 
Standard  Security  Program.  To  ensiu^ 
that  applicants  for  certificates  are  under 
the  same  requirements  to  protect  SSI  as 
are  persons  who  hold  certificates,  the 
FAA  proposes  to  add  §  191.5(e). 
Proposed  §  191.5(e)  provides  that 
references  in  part  191  to  an  air  carrier, 
airport  operator,  indirect  air  carrier, 
foreign  air  carrier,  or  certificated 
screening  company  include  applicants. 
Thus,  an  applicant  for  a  screening 
company  certificate  would  be  required 
to  restrict  disclosure  of  the  security 
program  information  that  it  receives. 
The  same  would  be  true  of  an  applicant 
for  cui  air  carrier  certificate  who  also  is 
seeking  an  approved  security  program. 
The  amount  of  SSI  that  carrier 
applicants  now  receive  is  very  limited, 
and  there  usually  is  very  little  time 
between  when  they  might  receive 
standard  security  program  information 
and  when  they  might  become 
certificated.  However,  they  should 
protect  the  security  program 
information  from  imauthorized 
disclosure. 

In  some  parts  of  the  industry, 
individuals  may  be  placed  in  training 


for  positions,  such  as  a  screener 
position,  before  they  are  on  the 
companies'  payrolls.  The  training  may 
include  SSI.  If  a  person  completes 
training,  he  or  she  is  hired.  There  has 
been  some  misimderstanding  as  to 
whether  such  trainees  are  covered  by 
part  191.  The  FAA  does  consider  them 
to  be  covered  and  proposes  to  add 
§  191.5(f)  to  make  this  clear.  Such 
trainees  meet  one  or  more  of  the  criteria 
of  employed  by,  contracted  to,  or  acting 
for  a  carrier,  airport  operator,  or 
screening  company. 

V.D.  §191.7  Description  of  SSI 

Section  191.7  defines  what 
information  and  records  are  SSI  and 
therefore  are  subject  to  the  protections 
in  §  191.5.  Under  this  proposal,  §  191.7 
would  be  amended  to  treat  screening 
companies  the  same  as  carriers  and  to 
emphasize  the  need  for  them  to  protect 
sensitive  security  information.  Section 
191.7(a)  describes  various  security 
programs  that  are  protected.  It  would  be 
amended  to  include  screening  company 
security  programs. 

Section  191.7(h)  describes  the 
information  that  the  Administrator  has 
determined  may  reveal  systemic 
vulnerabilities  of  the  aviation  system  or 
vulnerabilities  of  aviation  facilities  to 
attack.  It  would  be  amended  to  include 
alleged  violations  and  findings  of 
violations  of  part  111  and  any 
information  that  could  lead  to  the 
disclosure  of  seciuity  information  or 
data  developed  during  FAA  evaluations 
of  certificated  screening  companies.  For 
events  that  occurred  less  than  1 2 
months  before  the  date  of  the  release  of 
the  information,  §  191.7(h)  would  be 
amended  to  allow  the  FAA  to  release 
summaries  of  certificated  screening 
companies'  total  security  violations  in 
specified  time  ranges  without 
identifying  specific  violations.  For 
events  that  occurred  12  months  or  more 
before  the  date  of  the  release  of  the 
information,  §  191.7(h)  would  be 
amended  to  allow  the  FAA  to  release 
the  names  of  certificated  screening 
companies  cited  in  the  alleged 
violations. 

A  new  §  191. 7(m)  would  be  added  to 
cover  the  operations  specifications  of 
screening  companies.  Specific  portions 
of  the  operations  specifications  would 
be  considered  SSI  and  would  be 
protected  from  disclosure  to 
unauthorized  persons.  Some  parts  of  the 
operations  specifications,  however, 
would  be  considered  not  to  be  SSI  and 
would  not  be  protected  under  part  191. 
These  nonprotected  items  include  the 
name  of  the  company,  the  locations  at 
which  the  Administrator  has  authorized 
the  company  to  conduct  business,  the 


type  of  screening  that  the  Administrator 
has  authorized  the  company  to  perform, 
and  the  title  and  name  of  the  person 
required  by  proposed  §  111.209(b). 

A  new  §  191.7(n)  would  be  added  to 
cover  the  screener  tests  that  the  FAA 
will  develop  and  require  under 
proposed  §  111.215.  These  tests  will 
contain  information  that  is  in  the 
security  programs  and  must  be 
protected  in  the  same  way. 

VI.  Paperwork  Reduction  Act 

This  proposal  would  create  a  new  part 
111  within  Title  14.  Code  of  Federal 
Regulations,  titled  "CertifiQation  of 
Screening  Companies."  It  would  also 
result  in  conforming  amendments  to  14 
CFR  parts  108.  109.  129,  and  191.  This 
proposal  contains  information 
collections  tljat  the  FAA  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
section  3507(d)). 

Title:  Certification  of  Screening 
Companies. 

The  following  proposed  sections 
include  new  information  collection 
requirements:  §§  108.103(b)(14)  and 
(15),  108.201(j).  and  (k),  108.205, 
108.207.  108.229,  109.103(b)(4)  and  (5). 
109.105,  109.203(b)  and  (c),  109.205, 
109.207(e),  (0,  and  (h),  111.105- 
111.109,  111.113-111.119,  111.205. 
111.209,  111.215,  111.219,  111.221, 
129.25(c)(5)  and  (6),  (1),  (m),  and  (o), 
129.26(a)(4),  and  129.28. 

The  FAA  proposes  to  require  that  all 
companies  that  perform  aviation 
security  screening  be  certificated  by  the 
FAA  and  meet  enhanced  requirements. 
The  FAA  also  proposes  specific 
requirements  that  are  intended  to 
improve  the  screening  of  passengers, 
accessible  property,  checked  baggage, 
and  cargo  and  proposes  to  provide 
standards  for  consistent  high 
performance  and  increased 
accountability  of  screening  companies. 
The  proposal  is  in  response  to  a 
recommendation  by  the  White  House 
Commission  on  Aviation  Safety  and 
Security  and  to  a  Congressional 
mandate  in  Section  302  of  the  Federal 
Aviation  Reauthorization  Act  of  1996. 

The  FAA  would  collect  several  types 
of  information  from  screening 
companies.  The  FAA  would  collect  and 
analyze  information  during  the 
application  process  before  issuing 
certificates  to  screening  companies.  This 
would  be  the  most  significant  collection 
of  information  involved  but  would  ccur 
only  initially  for  provisional  screening 
company  certificates,  after 
approximately  1  year  for  "standard" 
certificates,  and  once  every  5  years 
thereafter.  In  addition,  the  FAA  would 
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to  any  of  this  documentation.  A 
screening  company  would  be  required 
to  submit  with  its  amendment  request  a 
statement  that  all  carriers  for  which  it 
screens  have  been  advised  of  the 
proposed  amendment  and  have  no 
objection  to  it.  The  Administrator  would 
review  this  application  and  determine 
whether  or  not  to  approve  the  proposed 
amendment.  Third,  upon  termination  of 
screening  services  at  a  site,  a  screening 
company  would  be  required  to 
surrender  all  its  records  of  individual 
screeners  to  the  carrier(s)  for  which  it 
conducts  screening.  The  carrier(s) 
would  use  this  information  from  the 
screening  company  as  needed  for  futine 
contracts. 

Air  carriers  and  foreign  air  carriers 
also  would  be  required  under  this 
proposal  to  notify  the  public  by  posting 
signs  at  screening  locations  as  specified 
in  their  security  programs  when  they  are 
required  by  the  FAA  to  implement 
additional  seciu'ity  measures  to 
maintain  system  performance.  This 
would  be  a  third-party  disclosure. 
Indirect  air  carriers,  in  particular,  would 
be  required  under  this  proposal  to  post 
signs  or  provide  written  notifications  to 
their  customers  to  caution  them  that 
certain  X-ray  systems  being  used  may 
damage  specified  types  of  film 
contained  in  their  property.  Indirect  air 
carriers  also  would  be  required  under 
this  proposal  to  maintain  copies  of  the 
results  of  their  most  recent  radiation 
surveys  conducted  at  their  principal 
business  offices  and  the  places  where 
the  X-ray  systems  are  in  operation  and 
would  be  required  to  make  the  surveys 
available  for  FAA  inspection  upon 
request. 

Screening  companies  would  also  be 
required  to  collect  and  retain 
information  under  this  proposed  rule. 
Screening  companies  would  be  required 
to  collect  copies  of  applicable 
regulations  as  specified  in  the  proposed 
rule  and  maintain  records  regarding  the 
requirements  in  the  rule.  Such  records 
would  include  copies  of  their 
certificates,  operations  specifications, 
security  programs,  and  training  records. 
Screening  companies  would  be  required 
to  ensure  that  the  steps  in  current 
§  108.33(c)(l-4)  have  been  completed 
before  providing  sensitive  security 
information  to  screener  trainees. 
Screening  companies  would  be  required 
to  annotate  screeners'  training  records 
when  screeners  complete  or  terminate 
their  training  or  transfer  to  other 
companies.  Screening  companies  would 
on  occasion  collect  brief  permission 
statements  from  screeners  that  would 
require  them  to  release  screener  training 
and  performance  records  to  other 
screening  companies  or  to  the  screeners 


directly  upon  the  screeners'  request. 
These  would  be  third-party  disclosures. 
Screening  companies  would  also  be 
required  under  this  proposal  to  issue 
letters  of  completion  of  training  to  all 
screeners,  screeners-in-charge,  and 
checkpoint  security  supervisors  upon 
their  successful  completion  of  approved 
initial,  recurrent,  and  specialized 
courses  of  training. 

It  is  estimated  that  this  proposal 
would  affect  640  screening  companies 
and  carriers  annually.  This  estimate 
consists  of  66  screening  companies,  150 
air  carriers,  145  foreign  air  carriers,  and 
264  indirect  air  carriers.  This  estimate 
also  takes  into  accoxmt  the  FAA's 
assumption  that  approximately  15  of  the 
air  carriers  would  apply  for  and  receive 
screening  company  certificates  in  order 
to  screen  cargo  and  thus  counts  these  15 
air  carriers  twice — once,  which  takes 
into  accoimt  the  costs  they  would 
accrue  as  air  carriers  and  once  more, 
which  takes  into  accoimt  the  costs  they 
would  accrue  as  screening  companies. 
The  estimated  annual  reporting  and 
recordkeeping  burden  hours  are 
estimated  to  be  173,577  hours. 

Individuals  and  organizations  may 
submit  comments  regarding  the 
information  collection  requirements. 
The  comments  must  be  received  on  or 
before  April  4,  2000  and  must  be 
submitted  to  the  address  for  comments 
listed  in  the  ADDRESSES  section  of  this 
document.  These  comments  should 
reflect  whether  the  proposed  collection 
is  necessary;  whether  the  agency's 
estimate  of  the  burden  is  accinate;  how 
the  equality,  utility,  and  clarity  of  the 
information  to  be  collected  can  be 
enhanced;  and  how  the  burden  of  the 
collection  can  be  minimized. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  When  OMB  assigns  a 
control  number,  a  notification  of  that 
number  will  be  published  in  the  Federal 
Register. 

Vn.  Compatibility  With  ICAO 
Standards 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  This 
proposal  is  consistent  with  the  ICAO 
security  standards.  The  ICAO  standards 
do  not  differentiate  security 
requirements  by  aircraft  seating 
capacity,  and  they  require  the  screening 
of  passengers  for  all  international 
flights.  The  FAA  is  not  aware  of  any 
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differences  that  this  proposal  would 
present  if  adopted.  Any  differences  that 
may  be  presented  in  comments  to  this 
proposal,  however,  will  be  taken  into 
consideration. 

Vni.  Regulatory  Analyses 

VIII.A.  Regulatory  Evaluation  Summary 

This  proposed  rule  is  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979)  but  does  not  reach  the 
threshold  for  an  "economically 
significant"  action  (i.e.,  amiual  costs 
greater  than  $100  million). 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  undergo 
several  economic  analyses.  First, 
Executive  Order  12866  directs  that  each 
Federal  agency  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980,  as  amended  March  1996, 
requires  agencies  to  analyze  the 
economic  effects  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  the  proposed 
rule  would  generate  benefits  that  justify 
its  costs.  Although  the  FAA  was  unable 
to  determine  if  the  proposed  rule  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
given  the  complexity  of  the  issues,  the 
FAA  conducted  a  regulatory  flexibility 
analysis.  The  proposed  rule  would  not 
constitute  a  barrier  to  international  trade 
and  does  not  contain  Federal 
intergovenmiental  or  private  sector 
mandates.  The  full  analyses  performed 
in  response  to  the  above  requirements 
are  contained  in  the  docket  and  are 
siunmarized  below. 

The  FAA  has  analyzed  the  expected 
costs  of  this  regulatory  proposal  for  a 
10-year  period,  from  2000  through  2009. 
As  required  by  the  Office  of 
Management  and  Budget  (0MB),  the 
present  value  of  this  cost  stream  was 
calculated  using  a  discoimt  factor  of  7 
percent.  All  costs  in  this  analysis  are 
expressed  in  1997  dollars. 

Companies  that  have  traditionally 
been  providing  passenger  screening  for 
air  carriers  would  be  covered  by  these 
proposed  regulations.  Some  direct  air 
carriers  do  their  own  passenger 
screening  and/or  provide  screening  for 
other  direct  air  carriers;  in  the  context 
of  passenger  screening,  these  carriers 
will  be  referred  to  as  screening 
companies.  There  currently  are  66 


screening  companies  performing 
screening  for  part  108  and  part  129  air 
carriers.  The  FAA  estimates  that  in 
2000,  there  would  be  approximately 
19,600  screeners  and  screener 
supervisors,  working  for  these  screening 
companies  who  would  be  affected  by 
this  proposed  rule.  The  FAA  estimates 
that  there  would  be  an  additional  3 
screening  companies  that  would  be 
covered  by  these  regulations  each  year 
starting  in  2001. 

This  proposed  rule  also  would  affect 
the  150  U.S.  air  carrier  operators 
certificated  under  part  108  providing 
scheduled  and  other  domestic  and 
international  passenger  service  in  the 
United  States  as  well  as  the  2,634  U.S. 
indirect  air  carriers  certificated  under 
part  109  and  145  foreign  air  carriers 
certificated  imder  part  129.  The  FAA 
assumes  that  the  number  of  direct, 
indirect,  and  foreign  air  carriers  would 
remain  constant  for  each  year  of  the 
analysis. 

The  FAA  assumes  that  10  percent  of 
the  direct  and  indirect  air  carriers  that 
currently  transport  cargo  would  elect  to 
screen  this  cargo.  The  FAA  assumes  that 
these  carriers  would  choose  to  do  their 
own  screening,  with  time  being  a  very 
expensive  commodity,  for  it  would  be 
cost  beneficial  for  them  to  do  so  rather 
than  depend  on  other  screening 
companies  to  perform  the  services.  Air 
carriers  that  screen  cargo  would  need  to 
comply  with  the  provisions  that  regulate 
screening  companies;  this  compliance 
would  generate  new  costs. 

Some  of  the  sections  of  the  proposed 
part  111  make  references  to  parts  108 
and  109,  and  this  analysis  also  examines 
potential  changes  to  parts  108  and  109. 
The  numbering  system  for  part  108  of 
this  NPRM  is  based  on  the  numbering 
system  of  a  recently  published  NPRM; 
on  August  1,  1997,  the  FAA  published 
Notice  No.  97-12,  which  proposes  to 
revise  14  CFR  part  108  to  update  the 
overall  regulatory  structure  for  air 
carrier  security  (62  FR  41730).  This 
notice  proposes  to  amend  the  proposed 
rule  language  of  part  108  in  Notice  No. 
97-12  rather  than  the  current  part  108. 
The  numbering  systems  for  revised  part 
109  (and  proposed  part  111)  also  are 
closely  aligned  with  the  Notice  No.  97- 
12  numbering  system  for  clarity  and 
consistency.  If  the  text  refers  to  a 
proposed  section  in  part  108  that  is 
simply  a  renumbered  section  (based  on 
Notice  No.  97-12),  the  current  section 
number  will  be  placed  in  parentheses. 

Many  of  the  proposals  for  part  111  are 
either  definitional  or  discuss 
requirements  in  other  sections.  In 
addition,  many  of  the  proposed  changes 
to  parts  108,  109,  and  129  simply 
change  definitions  or  make  minor  word 


changes.  These  changes  would  not 
result  in  any  incremental  costs  and  will 
not  be  covered  in  this  summary. 
Twenty-one  proposed  sections  would 
result  in  costs  and  these  are  covered 
below. 

Proposed  §  111.5  would  require  all 
companies  performing  screening  to 
allow  FAA  inspection  to  determine 
compliance  with  these  proposals.  The 
screening  company  must  also  allow  for 
FAA  inspections  and  tests  of  equipment 
as  well  as  procedures  at  screening 
locations  that  relate  to  the  carrier's 
compliance  with  their  regulations.  The 
FAA  estimates  that  it  would  need  12 
additional  inspectors,  3  based  at  FAA 
headquarters  and  1  each  stationed  at  the 
9  FAA  regions.  The  additional 
persoimel  would  process  all  the 
paperwork  involved  with  issuing  the 
certificates,  writing  and  approving  the 
Standard  Seciuity  Screening  Program 
(SSSP),  and  approving  operations 
specifications  as  well  as  processing  any 
changes  and  amendments  and  analyzing 
performance  data.  Ten-year  costs  siun  to 
$10.10  milUon  (net  present  value,  $7.10 
milUon). 

Proposed  §  111.105  would  provide 
specific  requirements  for  each  screening 
company's  SSSP.  The  FAA  would  write 
the  basic  SSSP  document  and  provide 
copies  of  the  document  to  the  screening 
companies.  After  the  SSSP  is  finalized, 
each  screening  company  would  be 
required  to  maintain  at  least  1  complete 
copy  of  the  SSSP  at  its  principal 
business  office,  at  each  airport  that  it 
serves,  and  each  carrier  that  it  screens 
for.  The  10-year  costs  for  this  proposed 
section  sum  to  $65,600  (net  present 
value,  $50,400). 

Proposed  §  111.107  describes  the 
procedures  for  seeking  SSSP  approvals 
and  making  futiu^  amendments.  A 
screening  company  would  review  the 
basic  SSSP  document  obtained  from  the 
FAA,  and  then  could  choose  to  adopt 
the  SSSP  as  is  or  adopt  the  SSSP  after 
making  amendments  to  it.  Either  the 
company  providing  screening  services 
or  the  FAA  could  initiate  amendments 
to  the  SSSP  after  its  initial  makeup  has 
been  agreed  upon.  The  FAA  assumes, 
for  the  purpose  of  this  analysis,  that 
amendments  to  the  SSSP  would  occur  3 
times  a  year  on  average.  Each  company 
would  then  need  to  brief  its  employees 
on  these  changes.  In  addition,  both 
screening  companies  and  the  FAA 
would  be  required  to  make  sure  that  all 
carriers  using  those  screening 
companies  are  aware  of  and  concur  with 
all  SSSP  changes.  Total  10-year  costs  for 
§  111.107  sum  to  $48.13  million  (net 
present  value,  $33.27  million). 

Proposed  §  111.109  would  require  all 
screening  companies  to  have 
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certificates.  All  companies  would  apply 
initially  for  pro  dsional  certificates  that 
would  be  good  or  1  year.  Existing 
companies  wou  Id  be  permitted  to 
continue  their  screening  activities 
uninterrupted  v  rhile  their  applications 
are  considered.  Both  existing  and  new 
screening  comp  inies  would  then  have 
to  apply  for  standard  certificates,  which 
would  be  effective  for  5  years.  The  FAA 
greening  companies 
Duld  monitor  operations 
lally  to  determine  that 
^ompany  is  in 
the  regulations.  Once  a 
lined,  a  screening 
company  woulc  need  to  apply  to  the 
FAA  for  an  amendment  to  change  any 
of  the  information  on  the  certificate;  the 
FAA  assumes  tt  at  a  certificate  would  be 
amended  once  « very  other  year  on 
average.  Total  1  3-year  costs  sum  to 
$133,000  (net  present  value,  $96,400). 

Proposed  §  111.  11 3  would  stipulate 
what  each  scree  ning  company  would 
need  to  have  in  its  operations 
specifications  (c  ps  specs)  in  order  to  get 
a  screening  cert  ficate.  Each  screening 
company  woulc  write  its  own  ops 
specs;  this  docu  ment  would  emphasize 
the  capabilities  ind  needs  of  the 
screening  comp  my.  and  it  would  need 
to  be  submitted  to  the  FAA  for  approval. 
Once  the  certifi(  :ate  is  approved,  the 
screening  comp  my  would  be  required 
to  maintain  a  co  mplete  copy  of  its  ops 
specs  at  its  prin  :ipal  business  office  and 
at  each  airport  \  ?here  it  conducts 
security  screeni  ig  as  well  as  provide  a 
current  copy  to  jach  carrier  for  which 
it  screens.  The  I  AA  assumes  that  the 
ops  specs  woul(  be  amended  4  times  a 
year,  twice  by  tl  e  screening  company 
and  twice  by  th(  i  FAA.  Total  10- year 
costs  sima  to  $5  3,700  (net  present 
value,  $447,400  . 

Proposed  §  111.115  describes  the 
procediu-es  for  a  pproving  a  company's 
ops  specs  and  ft  iture  amendments  to 
these  ops  specs.  After  a  company's  ops 
specs  are  submi  ted,  the  FAA  would 
review  them  to  i  ;onsider  whether 
changes  are  nee  led.  Further  FAA 
approval  of  the  i  )ps  specs  would  be 
necessary  only  i "  the  screening  company 
sought  to  amen(  them.  The  screening 
company  woulc  need  to  brief  its 
employees  after  initial  FAA  acceptance 
of  the  ops  specs  and  after  each 
amendment.  Th  5  FAA  assumes,  for  the 
purpose  of  this  ;  inalysis,  that  changes  to 
the  ops  specs  wi  )uld  occur  twice  a  year 
on  average.  Total  10-year  costs  sum  to 
$5.29  million  (n  et  present  value,  $3.70 
million). 

Proposed  §  111.117  would  require 
each  screening  (  ompany  to  allow  each 
carrier  for  whicl  i  it  performs  screening 
to  inspect  the  sc  reening  company's 


personnel,  facilities,  equipment,  and 
records  to  determine  compliance.  Direct 
air  carriers  currently  inspect  the 
locations  of  the  screening  companies 
that  are  screening  for  them;  the  FAA 
assumes  that  the  new  requirements 
would  result  in  additional  inspections. 
Should  an  audit  result  in  an  alleged 
violation,  a  screening  company  would 
provide  a  copy  of  any  proposed  and 
final  enforcement  action  to  each  carrier 
for  which  it  screens.  This  proposed 
requirement  would  assist  the  carriers  in 
evaluating  the  performance  of  their 
screening  companies.  Ten-year  costs 
sum  to  $10.36  million  (net  present 
value,  $7.38  million). 

Proposed  §  111.119  would  require 
each  certificated  security  screening 
company  to  have  a  principal  business 
office  with  mailing  address  and  to  notify 
the  FAA  of  any  address  changes.  The 
FAA  assxunes  that  virtually  all 
businesses  currently  have  a  principal 
business  office,  and  expects  that  a 
screening  company  would  change  its 
mailing  address  once  every  3  years  on 
average.  Ten-year  costs  sum  to  $4,800 
(net  present  value,  $3,300). 

Under  proposed  §  111.201,  screening 
companies  would  be  required  to  prevent 
the  introduction  of  explosives, 
incendiaries,  or  deadly  or  dangerous 
weapon  into  sterile  areas.  In  addition, 
screening  companies  would  be  required 
to  staff  their  security  screening 
checkpoints.  Companies  that  ciurently 
screen  would  not  inciu  additional  costs. 
However,  indirect  air  carriers  that 
choose  to  screen  would  have  new 
responsibilities  and  costs;  these  costs 
would  include  those  for  training  new 
personnel  and,  in  some  cases, 
purchasing  new  equipment  (the  costs  of 
which  are  included  in  proposed 
§  109.207).  Total  10-year  costs  for 
§  111.201  sum  to  $1.01  million  (net 
present  value,  $711,300). 

Proposed  §  111.205  would  require 
initial  and  recurrent  training  for  persons 
who  screen  passengers,  checked 
baggage,  and  carry-on  items.  This 
training  would  include  ensuring  that 
screeners  work  in  a  courteous  and 
efficient  manner  and  in  compliance 
with  the  applicable  civil  rights  laws  of 
the  United  States.  This  proposed  section 
also  would  require  persons  with 
supervisory  screening  duties  to  have 
initial  and  recurrent  training  that 
includes  leadership  and  management 
subjects.  Ten-year  costs  would  be  $8.29 
million  (net  present  value,  $5.78 
million). 

Proposed  §  111.209  would  require  all 
companies  providing  screening  services 
to  have  qualified  management  and 
technical  persormel  available  at  each 
major  screening  locations.  Among  these 


would  be  the  screening  performance 
coordinator  (SPC),  CSS's  and  Screeners 
in  charge  (SIC's).  The  SPC  would  be  the 
focal  point  for  FAA  communication  on 
security-related  issues  and 
communication.  All  SPC's  would  be 
required  to  take  annual  classes  in 
leadership  training,  which  would  be  a 
new  requirement.  While  each  screening 
company  would  be  required  to  fill  this 
position,  the  FAA  does  not  assume  that 
it  would  be  a  full  time  position  at  every 
screening  company.  At  smaller 
companies,  the  persons  who  fill  the  SPC 
positions  could  perform  SPC  duties  on 
a  part  time  basis  while  performing  other 
duties  at  other  times.  The  FAA  calls  for 
comments  from  screening  companies  as 
to  the  number  of  companies  that  already 
have  persormel  performing  these  SPC 
duties,  and  requests  that  all  comments 
be  accompanied  with  clear 
documentation.  Ten-year  costs  for 
§  111.209  would  be  $67.27  million  (net 
present  value,  $47.06  million). 

Proposed  §  111.213  would  specify  the 
requirements  for  screening  companies 
regarding  training  programs  and 
knowledge  of  subject  areas.  The  FAA 
proposes  to  create  performance-based 
training  where  screening  companies 
could  use  FAA-approved  computer- 
based  training  (CBT)  programs. 
Screening  companies  would  be 
responsible  for  ensuring  that  their 
trainees  are  able  to  pass  FAA 
knowledge-based  and  X-ray 
interpretation  tests  at  the  end  of  their 
initicil  training  and  that  screening 
personnel  meet  performance  standards 
thereafter.  Ten-year  costs  sum  to  $7.78 
million  (net  present  value,  $5.41 
million). 

Proposed  §  111.215  would  require 
that  all  screening  personnel  pass 
computerized  tests  at  the  conclusion  of 
their  initial  training  and  every  year 
thereadter  and  that  the  tests  be 
administered  by  air  carrier  personnel. 
Each  screening  company  would  be 
required  to  use  an  FAA-designed 
computer-based  test.  The  tests  would  be 
designed  to  help  ensure  that  screener 
trainees  have  achieved  the  knowledge 
and  skills  that  they  need  to  perform 
their  jobs  effectively.  In  addition,  the 
FAA  would  require  that  all  screening 
personnel  pass  additional  1  hoiu  tests 
after  their  on-the-job-training.  These 
additionad  tests  would  be  designed  to 
test  proficiency  and  may  require  higher 
scores  than  those  the  tests  after  initial 
training.  These  subsequent  tests  would 
not  need  to  be  administered  by  air 
carrier  personnel.  Ten-year  costs  for  this 
proposed  section  stun  to  $3.44  million 
(net  present  value,  $2.38  million). 

To  increase  screener  professionalism, 
proposed  §  111.219  would  require  all 
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screening  companies  to  issue  letters  of 
completion  of  training  to  screeners  upon 
their  successful  completion  of  approved 
courses  of  training.  These  letters  of 
completion  would  provide  personnel 
with  official  records  of  their  specific 
training  accomplishments.  The  FAA 
anticipates  that  screeners  with  evidence 
of  training  coidd  move  more  smoothly 
between  employers  and  that  they  would 
be  valued  more  highly  because  they 
would  not  require  as  much  training  as 
new  hires.  Most  importantly,  the  FAA 
believes  that  requiring  screening 
companies  to  issue  letters  of  completion 
to  screeners  for  successful  completion  of 
training  would  help  enhance 
professionalism  in  this  essential 
security  job.  Ten  years'  costs  sum  to 
$1.38  million  (net  present  value, 
$963,600). 

Under  proposed  §  111.221,  companies 
that  provide  screening  services  would 
be  required  to  forward  screener  training 
records  to  other  screening  prgviders 
when  requested  by  the  screeners.  This 
requirement  would  help  increase  each 
screener's  control  over  his  or  her  own 
mobility,  and  would  resolve  current 
problems  relating  to  control  of  screener 
documents.  Ten-year  costs  above  and 
beyond  the  SPC's  time  sum  to  $151,300 
(net  present  value,  $105,500). 

Under  proposed  §  111.223,  each 
screening  company  would  be  required 
to  use  a  threat  image  projection  (TIP) 
system  for  each  X-ray  and  explosives 
detection  system  (EDS)  that  it  uses  to 
measure  the  screening  company's 
performance.  (TIP  is  capable  of 
introducing  test  objects  to  screeners  on 
the  X-ray  machines  and  EDS  machines 
at  any  rates  set  on  the  computers.  The 
success  rates  can  easily  be  recorded  and 
later  analyzed  by  the  FAA,  the  carriers, 
and  the  screening  companies  to  monitor 
continuously  how  well  screening 
locations  are  operating.)  Proper 
operation  of  TIP  systems  and  data 
collection  would  be  critical  to 
measuring  accurately  screening 
company  performances.  The  FAA 
would  ultimately  establish  a 
performance  range  that  all  screening 
companies  would  be  required  to  fall 
within  to  be  considered  effective  at 
detecting  possible  threats.  The  FAA 
would  be  responsible  for  collecting  TIP- 
related  data;  10-year  costs  would  sum  to 
$20.46  million  (net  present  value, 
$14.37  million). 

Proposed  §§  108.103  (current  §  108.7), 
109.103,  and  129.25(c)  set  forth  changes 
to  the  direct,  indirect,  and  foreign  air 
carrier  security  programs.  New  program 
sections  would  be  required;  these  new 
sections  would  reference  each  carrier's 
new  responsibilities  and  requirements 
vis-a-vis  screening  companies.  Hence, 


new  sections  would  have  to  be  written 
and  submitted  to  the  FAA  for  approval, 
and  air  carriers  would  need  to  expend 
resources  to  maintain  these  new 
sections.  The  proposed  changes  to 
§  109.103  also  would  require  indirect  air 
carriers  to  acknowledge  in  v«-iting  their 
receipt  of  approved  security  programs  or 
security  program  amendments  from  the 
FAA.  Ten-year  costs  for  these  sections 
total  $15.29  million  (net  present  value, 
$10.74  million). 

The  proposal  would  modify  the 
current  regulatory  text  of  proposed 
§  §  109.105  (current  §  109.5)  and 
129.25(e)  to  clarify  the  requirements  and 
make  them  consistent  with  the 
organization  of  proposed  §  108.105 
(current  §  108.25).  Under  these 
proposals,  the  only  substantive  change 
would  affect  indirect  air  carriers,  as  they 
would  be  allowed  to  petition  the  FAA 
to  reconsider  FAA  amendments  if  the 
petitions  are  submitted  no  later  than  15 
days  before  the  effective  dates  of  the 
FAA  amendment.  Ten-year  costs  total 
$14,800  (net  present  value,  $10,400). 

Proposed  §§  108.201(i)  and  (j); 
109.203(b)  and  (c);  and  129.25(1)  and 
(m)  (all  new  sections)  would  require 
each  carrier  to  ensure  that  each  of  its 
screening  company's  actions  are 
consistent  with. part  111,  the  screening 
company's  SSSP,  and  the  screening 
company's  ops  specs.  Each  air  carrier 
would  need  to  expend  resources  to 
amend  its  security  programs  to  include 
these  new  oversight  responsibilities.  Air 
carriers  would  also  have  to  purchase 
and  maintain  computer  equipment 
required  to  test  screeners.  The  amounts 
and  types  of  equipment  that  air  carriers 
would  need  to  provide  to  screening 
companies  would  vary  depending  on 
the  size  of  the  airports  where  the 
screening  is  taking  place.  The  FAA 
currently  is  providing  screening 
companies  at  certain  airports  with 
computers  for  CBT  but  would  not 
provide  for  the  computer's  maintenance; 
all  other  equipment  would  have  to  be 
purchased  and  maintained  by  the 
applicable  air  carriers.  Ten-year  costs 
for  these  proposed  sections  sum  to 
$21.07  million  (net  present  value, 
$15:52  million). 

Proposed  §§  108.205  (current 
§  108.17),  109.207,  and  129.26  would  be 
amended  to  require  that  carriers  use  X- 
ray  systems  in  accordance  with  their 
seciu'ity  program  and  applicable 
screening  company  security  programs. 
Each  carrier  would  need  to  ensure  that 
each  X-ray  system  that  uses  TIP  meets 
the  standards  set  forth  in  its  seciu-ity 
program.  As  TIP  is  a  new  system.  X-ray 
systems  that  have  been  used  at  airports 
have  not  been  designed  to  run  it. 
Accordingly,  many  X-ray  machines  at 


airports  would  need  to  be  replaced  with 
equipment  that  is  TIP  compatible.  The 
FAA  is  providing  carriers  at  certain 
airports  with  the  equipment  required 
but  would  not  provide  the  maintenance 
of  these  X-ray  machines;  all  other 
equipment  would  have  to  be  purchased 
and  maintained  by  the  applicable 
carriers.  The  FAA  proposes  that  the 
deployment  of  these  machines  be 
phased  in  over  a  5-year  period  based  on 
the  size  and  complexity  of  the  airport. 
In  addition,  foreign  air  carriers  would 
no  longer  have  to  ensure  that  their 
screening  operators  be  provided  with 
individual  personal  dosimeters  to 
measiu^  exposure  to  X-rays;  removal  of 
this  requirement  would  result  in  cost 
savings.  Ten-year  costs  for  this  proposed 
section  sum  to  $69.39  million  (net 
present  value,  $57.20  million). 

Proposed  new  §§  108.229,  109.205, 
and  129.25(n)  would  require  that  each 
carrier  monitor  each  screener  training 
test  required  under  proposed  §  111.215 
for  all  screening  companies  screening 
on  the  carrier's  behalf.  This  proposed 
requirement  is  intended  to  increase  air 
carrier  involvement  with  the  training 
and  testing  processes  and  to  help  deter 
cheating.  Each  test  monitor  would  have 
to  be  a  direct  carrier  employee  (not  a 
contracted  employee)  who  does  not 
have  part  1 1 1  or  other  screening-related 
responsibilities.  These  proposed 
sections  also  would  require  that 
screeners  be  evaluated  by  non-screening 
supervisors  once  a  year;  direct  and 
foreign  air  carriers  already  have 
supervisors  do  this,  so  the  only 
additional  cost  would  be  for  indirect  air 
carriers.  Ten-year  costs  for  this 
proposed  section  sum  to  $9.04  million 
(net  present  value,  $6.32  million). 

Total  10-year  costs  for  these  proposals 
would  be  $300.02  million  (present 
value,  $219.22  million). 

Benefits 

The  primary  benefit  of  the  proposed 
rule  would  be  significantly  increased 
protection  to  U.S.  citizens  and  other 
citizens  traveling  on  U.S.  domestic  and 
foreign  air  carrier  flights  from  acts  of 
terrorism  as  well  as  increased  protection 
for  those  operating  aircraft.  Specifically, 
the  proposed  rule  is  aimed  at  deterring 
terrorism  by  preventing  explosives, 
incendiaries,  and  deadly  or  dangerous 
weapons  from  being  carried  aboard 
commercial  flights  in  checked  baggage, 
carry-on  baggage,  cargo,  and  on  persons. 

Terrorism  can  occur  within  the 
United  States.  Members  of  foreign 
terrorist  groups,  representatives  from 
state  sponsors  of  terrorism,  and  radical 
fundamentalist  elements  from  many 
nations  are  present  in  the  United  States. 
In  addition,  Americans  are  joining 
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terrorist  groups  The  activities  of  some 
these  individua  Is  and  groups  go  beyond 
fund  raising  to  ecruiting  other  persons 
(both  foreign  ar  d  U.S.)  for  activities  that 
include  traininj ;  with  weapons  and 
making  bombs.  These  extremists  operate 
in  small  groups  and  can  act  without 
guidance  or  su{  port  from  state  sponsors. 
This  makes  it  difficidt  to  identify  them 
or  to  anticipate  land  counter  their 
activities.  The  fallowing  discussion 
outlines  some  c  f  the  concrete  evidence 
of  the  increasin  5  terrorist  threat  within 
the  United  Stat(  ss  and  to  domestic 
aviation. 

Investigation  into  the  February  1993 
attack  on  the  W  Drld  Trade  Center  (WTC) 
uncovered  a  for  aign  terrorist  threat  in 
the  United  Stat(  is  that  is  more  serious 
than  previously  known.  The  WTC 
investigation  di  sclosed  that  Ramzi 
Yousef  had  arri  fed  in  the  United  States 
in  September  1992  and  had  presented 
himself  to  inunj  gration  officials  as  an 
Iraqi  dissident  peeking  asylum.  Yousef 
and  a  group  of  islamic  radicals  in  the 
United  States  tnen  spent  the  next  5 
months  planniDg  the  bombing  of  the 
WTC  and  other  pets  of  terrorism  in  the 
United  States.  1  dusef  returned  to 
Pakistan  on  the  evening  of  February  26, 
1993,  the  same  day  that  the  WTC 
bombing  took  place.  Yousef  traveled  to 
the  Philippines  in  early  1994  and  by 
August  of  the  Si  me  year  had  conceived 
a  plan  to  bomb  rs  many  as  12  U.S. 
airliners  flying  )etween  East  Asian 
cities  and  the  U  nited  States. 

Yousef  and  ci  i-conspirators  Abdul 
Murad  and  Wal  i  Khan  tested  the  type  of 
explosive  devicss  to  be  used  in  the 
aircraft  bombin  »s  and  demonstrated  the 
group's  ability  1 0  assemble  such  a 
device  in  a  pub  ic  place,  in  the 
December  1994  bombing  of  a  Manila 
theater.  Later  the  same  month,  the 
capability  to  ge  an  explosive  device 
past  airport  sen  lening  procedures  and 
detonate  it  aboa  rd  an  aircraft  also  was 
successfully  tes  ted  when  a  bomb  was 
placed  by  Yous  sf  aboard  the  first  leg  of 
Philippine  Airl  nes  Flight  424  from 
Manila  to  Tokyi ).  The  device  detonated 
during  the  seco  id  leg  of  the  flight,  after 
Yousef  had  dep  aned  at  an  intermediate 
stop  in  the  Phil  ppine  city  of  Cebu. 

Preparations  or  executing  the  plan 
were  progressir  g  rapidly.  However,  the 
airliner  bombin  5  plot  was  discovered  in 
January  1995  b]  chance  after  a  fire  led 
Philippine  poli  :e  to  the  Manila 
apartment  whei  e  the  explosive  devices 
were  being  assembled.  Homemade 
explosives,  batteries,  timers,  electronic 
components,  ar  d  a  notebook  full  of 
instructions  for  building  bombs  were 
discovered.  Sul  sequent  investigations 
of  computer  fih  s  taken  from  the 
apartment  revei  Jed  the  plan,  in  which  5 


terrorists  were  to  have  placed  explosive 
devices  aboard  United,  Northwest,  and 
Delta  airline  flights.  In  each  case,  a 
similar  technique  was  to  be  used.  A 
terrorist  would  fly  the  first  leg  of  a  flight 
out  of  a  city  in  East  Asia,  planting  the 
device  aboard  the  aircraft  and  Uien 
deplane  at  an  intermediate  stop.  The 
explosive  device  would  then  destroy  the 
aircraft,  continuing  on  a  subsequent  leg 
of  the  flight  to  the  United  States.  It  is 
likely  that  thousands  of  passengers 
would  have  been  killed  if  the  plot  had 
been  successfully  carried  out. 

Yousef,  Murad,  and  Khan  were 
arrested  and  convicted  in  the  bombing 
of  Philippine  Airlines  flight  424  and  in 
the  conspiracy  to  bomb  U.S.  airliners. 
Yousef  was  sentenced  to  life 
imprisonment  for  his  role  in  the  Manila 
plot,  while  the  2  other  co-conspirators 
have  been  convicted.  Yousef  also  was 
convicted  and  sentenced  to  240  years 
for  the  World  Trade  Center  bombing. 
However,  there  are  continuing  concerns 
about  the  possibility  that  other 
conspirators  remain  at  large.  The  airline 
bombing  plot,  as  described  in  the  files 
of  Yousef  s  laptop  computer,  would 
have  had  5  participants.  This  suggests 
that,  while  Yousef,  Miu^d  and  Khan  are 
in  custody,  there  may  be  others  at  large 
with  the  knowledge  and  skills  necessary 
to  carry  out  similar  plots  against  civil 
aviation. 

The  fact  that  Ramzi  Yousef  was 
responsible  for  both  the  WTC  bombing 
and  the  plot  to  bomb  as  many  as  12 
United  States  air  carrier  aircraft  shows 
that:  (1)  Foreign  terrorists  are  able  to 
operate  in  the  U.S.  and  (2)  Foreign 
terrorists  are  capable  of  building  and 
artfully  concealing  improvised 
explosive  devices  that  pose  a  serious 
challenge  to  aviation  security.  This,  in 
turn,  suggests  that  foreign  terrorists 
conducting  future  attacks  in  the  U.S. 
may  choose  civil  aviation  as  a  target. 
Civil  aviation's  prominence  as  a 
prospective  target  is  clearly  illustrated 
by  the  circumstances  of  the  1995  Yousef 
conspiracy. 

The  bombing  of  a  Federal  office 
building  in  Oklahoma  City,  Oklahoma 
shows  the  potential  for  terrorism  from 
domestic  groups.  While  the  specific 
motivation  that  led  to  the  Oklahoma 
City  bombing  would  not  translate  into  a 
threat  to  civil  aviation,  the  fact  that 
domestic  elements  have  shown  a 
willingness  to  carry  out  attacks  resulting 
in  indiscriminate  destruction  is 
worrisome.  At  a  minimum,  the 
possibility  that  a  future  plot  hatched  by 
domestic  elements  could  include  civil 
aircraft  among  possible  targets  must  be 
taken  into  consideration.  Thus,  an 
increasing  threat  to  civil  aviation  from 
both  foreign  sources  and  potential 


domestic  ones  exists  and  needs  to  be 
prevented  and/ or  countered. 

That  both  the  international  and 
domestic  threats  have  increased  is 
undeniable.  While  it  is  extremely 
difficult  to  quantify  this  increase  in 
threat,  the  overall  threat  can  be  roughly 
estimated  by  recognizing  the  following: 

•  U.S.  aircraft  and  American 
passengers  are  representatives  of  the 
United  States,  and  therefore  are  targets; 

•  Up  to  12  airplanes  could  have  been 
destroyed  and  thousands  of  passengers 
killed  in  the  actual  plot  described 
above; 

•  These  plots  came  close  to  being 
carried  out;  it  was  only  through  a 
fortunate  discovery  and  then  extra  tight 
security  after  the  discovery  of  the  plot 
that  these  incidents  were  thwarted; 

•  It  is  just  as  easy  for  international 
terrorists  to  operate  within  the  United 
States  as  domestic  terrorists,  as 
evidenced  by  the  World  Trade  Center 
bombing;  therefore, 

•  Based  on  these  facts,  the  increased 
threat  to  domestic  aviation  could  be 
seen  as  equivsdent  to  some  portion  of  12 
Class  I  Explosions  on  U.S.  airplanes. 
(The  FAA  defines  Class  I  Explosions  as 
incidents  that  involve  the  loss  of  an 
entire  aircraft  and  incur  a  large  number 
of  fatalities.) 

In  1996,  both  Congress  and  the  White 
House  Commission  on  Aviation  Safety 
and  Security  (Commission) 
recommended  further  specific  actions  to 
increase  civil  aviation  security.  The 
Commission  stated  that  it  believes  that 
the  threat  against  civil  aviation  is 
changing  and  growing,  and 
recommended  that  the  Federal 
Government  commit  greater  resources  to 
improving  civil  aviation  security. 
President  Clinton,  in  July  1996,  declared 
that  the  threat  of  both  foreign  and 
domestic  terrorism  to  aviation  is  a 
national  threat.  The  U.S.  Congress 
recognized  this  growing  threat  in  the 
Federal  Aviation  Reauthorization  Act  of 
1996  by:  (1)  Authorizing  money  for  the 
purchase  of  specific  anti-terrorist 
equipment  and  the  hiring  of  extra  civil 
aviation  security  personnel;  and  (2) 
Requiring  the  FAA  to  promulgate 
additional  security-related  regulations, 
including  this  proposal. 

In  the  absence  01  increased  protection 
for  the  U.S.  domestic  passenger  air 
transportation  system,  it  is  conceivable 
that  the  system  would  be  targeted  for 
future  acts  of  terrorism.  If  even  one  such 
act  were  successful,  the  traveling  public 
would  demand  immediate  increased 
security.  Providing  immediate 
protection  on  an  ad  hoc  emergency  basis 
would  result  in  major  inconveniences, 
costs,  and  delays  to  air  travelers  that 
may  substantially  exceed  those  imposed 
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by  the  planned  and  measured  steps 
contained  in  this  proposal. 

Based  on  the  above  statement,  and 
after  evaluating  feasible  alternative 
measures,  the  FAA  concludes  that  this 
proposed  rule  sets  forth  the  best  method 
to  provide  increased  security  at  the 
present  time.  Notwithstanding  the 
above,  it  is  helpful  to  consider,  to  the 
limited  extent  possible,  the  benefits  of 
this  proposal  in  reducing  the  costs 
associated  with  terrorist  acts.  The 
following  analysis  describes  alternative 
assumptions  regarding  the  number  of 
terrorist  acts  prevented  and  potential 
market  disruptions  averted  that  result  in 
the  proposed  rule  benefits  at  least  equal 
to  the  proposed  rule  costs.  This  is 
intended  to  allow  the  reader  to  judge  the 
likelihood  of  benefits  of  the  proposed 
rule  equaling  or  exceeding  its  cost. 

The  cost  01  a  catastrophic  terrorist  act 
can  be  estimated  in  terms  of  lives  lost, 
property  damage,  decreased  public 
utilization  of  air  transportation,  etc. 
Terrorists  acts  can  result  in  the 
complete  destruction  of  an  aircraft  with 
the  loss  of  all  on  board.  The  FAA 
considers  a  Boeing  737  as  representative 
of  a  typical  airplane  flown  domestically. 
The  fair  market  value  of  a  Boeing  737 
is  $16.3  million,  and  the  typical  737 
airplane  has  113  seats.  It  flies  with  an 
average  load  factor  of  64.7%,  which 
translates  into  73  passengers  per  flight; 
the  airplane  would  also  have  two  pilots 
and  three  flight  attendants. 

A  terrorist  catastrophic  event  could 
also  result  in  fatalities  on  the  ground. 
However,  looking  at  the  number  of 
accidents  including  aircraft  covered  by 
this  proposed  rule  and  the  number  of 
fatalities  on  the  ground  over  the  last  ten 
years,  the  average  fatality  was  less  than 
0.5  persons  per  accident.  Therefore,  the 
FAA  will  not  assiune  any  ground 
fatalities  in  this  analysis. 

In  order  to  provide  a  benchmark 
comparison  of  the  expected  safety 
benefits  of  rulemaking  actions  with 
estimated  costs  in  dollars,  a  minimum 
of  $2.7  million  is  used  as  the  value  of 
avoiding  an  aviation  fatality  (based  on 
the  willingness  to  pay  approach  for 
avoiding  a  fatality).  In  these 
computations,  the  present  value  of  each 
incident  was  calculated  using  the 
current  discount  rate  of  7  percent. 
Applying  this  value,  the  total  fatality 
loss  of  a  single  Boeing  737  is 
represented  by  a  cost  $210.6  million  (78 
X  $2.7  million).  The  safety  related  costs 
of  a  single  domestic  terrorist  act  on  civil 
aviation  sum  to  $271.18  million  (net 
present  value,  $190.46  million). 

Certainly  the  primary  concern  of  the 
FAA  is  preventing  loss  of  life,  but  there 
are  other  considerations  as  well. 
Another  large  economic  impact  is 


related  to  decreased  airline  travel 
following  a  terrorist  event.  A  study 
performed  for  the  FAA  by  Pailen- 
Johnson  Associates,  Inc.,  An 
Econometric  Model  of  the  Impact  of 
Terrorism  on  U.S.  Air  Carrier  North 
Atlantic  Operations,  indicated  that  it 
takes  about  9  to  10  months  for  passenger 
traffic  to  return  to  the  pre-incident  level 
after  a  single  event.  Such  a  reduction 
occurred  immediately  following  the 
destruction  of  Pan  Am  Flight  103  over 
Lockerbie,  Scotland  in  December  1988. 
In  general,  1988  enplanements  were 
above  1987's.  There  was  a  dramatic  fall- 
off  in  enplanement  in  the  first  3  months 
of  1989  immediately  following  the  Pan 
Am  103  tragedy,  and  it  took  until 
November  1989  for  enplanements  to 
approximate  their  1987  and  1988  levels. 

Trans-Atlantic  enplanements 
increased,  from  1985  to  1988,  at  an 
annual  rate  of  10.7  percent.  Projecting 
this  rate  to  1989  would  have  yielded 
1989  enplanements  of  8.1  million,  or  1.6 
million  more  than  Pan  Am  actually 
experienced.  This  represents  almost  a 
20  percent  reduction  in  expected 
enplanements  caused  by  the  destruction 
of  Pan  Am  103  by  terrorists. 

The  estimated  effect  of  a  successful 
terrorist  act  on  the  domestic  market  has 
not  been  studied.  Although  there  are 
important  differences  between 
international  and  domestic  travel  (such 
as  the  availability  of  alternative 
destinations  and  means  of  travel),  the 
FAA  believes  that  the  traffic  loss 
associated  with  international  terrorist 
acts  is  representative  of  the  potential 
domestic  disruption. 

There  is  a  social  cost  associated  with 
travel  disruptions  and  cancellations 
caused  by  terrorist  events.  The  cost  is 
composed  of  several  elements.  First  is 
the  loss  associated  with  passengers 
opting  not  to  fly — the  value  of  the  flight 
to  the  passenger  (consumer  surplus)  in 
the  absence  of  increased  security  risk 
and  the  profit  that  would  be  earned  by 
the  airline  (producer  surplus).  Even  if  a 
passenger  opts  to  travel  by  air,  the 
additional  risk  may  reduce  the 
associated  consumer  surplus.  Second, 
passengers  who  cancel  plane  trips 
would  not  purchase  other  goods  and 
services  normally  associated  with  the 
trip,  such  as  meals,  lodging,  and  car 
rental,  which  would  also  result  in  losses 
of  related  consumer  and  producer 
surplus.  Finally,  although  spending  on 
air  travel  would  decrease,  pleasure  and 
business  travelers  may  substitute 
spending  on  other  goods  and  services 
(which  produces  some  value)  for  the 
foregone  air  trips.  Economic  theory 
suggests  that  the  sum  of  the  several 
societal  value  impacts  associated  with 
canceled  flights  would  be  a  net  loss.  As 


a  corollary,  prevention  of  market 
disruption  (preservation  of  consumer 
and  producer  welfare)  through 
increased  security  created  by  the 
proposed  rule  is  a  benefit. 

The  FAA  is  not  able  to  estimate  the 
actual  net  societal  cost  of  travel 
disruptions  and  the  corollary  benefit 
gained  by  preventing  the  disruptions. 
However,  there  is  a  basis  for  judging  the 
likelihood  of  attaining  benefits  by 
averting  market  disruption  sufficient,  in 
combination  with  safety  benefits,  to 
justify  the  proposed  rule.  The 
discounted  cost  of  this  proposed  rule  is 
$219.22  million,  while  the  discounted 
benefits  for  each  Class  I  Explosion 
averted  comes  to  $190.46  million. 
Hence,  if  1  Class  I  Explosion  is  averted, 
the  present  value  of  losses  due  to  market 
disruption  must  at  least  equal  $28.77 
million  ($219.22  million  less  $190.46 
million — one  Class  I  Explosion). 

The  value  of  market  loss  averted  is  the 
product  of  the  number  of  foregone  trips 
and  the  average  market  loss  per  trip 
(combination  of  all  impacts  on 
consumer  and  producer  surplus).  If  one 
uses  an  average  ticket  price  of  $160  as 
a  surrogate  of  the  combined  loss, 
preservation  of  179,800  lost  trips  would 
be  suffered,  in  combination  with  the 
safety  benefits  of  1  averted  Class  I 
Explosion,  for  the  benefits  of  proposed 
rule  to  equal  costs.  This  represents  less 
than  0.1  percent  of  annual  domestic 
trips  (the  traffic  loss  caused  by  Pan  Am 
103  on  trans-Atlantic  routes  was  20 
percent).  Calculations  can  be  made  on 
the  minimum  number  of  averted  lost 
trips  needed  if  the  net  value  loss  was 
only  75  percent  of  the  ticket  price  or 
exceeded  the  ticket  price  by  25  percent. 
If  total  market  disruption  cost  was  $130 
or  $200  per  trip,  a  minimum  retention 
of  221,300  and  143,800  lost  trips, 
respectively,  would  need  to  occur  for 
the  proposed  rule  benefits  to  equal  the 
proposed  rule  costs,  assuming  1  Class  I 
Explosion  would  be  prevented.  The 
FAA  requests  comments  on  the 
potential  size  of  market  loss  per  trip  and 
number  of  lost  trips  averted. 

The  FAA  used  the  same  set  of  benefits 
for  another  proposed  rule,  "Security  of 
Checked  Baggage  on  Flights  Within  the 
United  States;  Notice  of  Proposed 
Rulemaking"  (64  FR  19220,  April  19. 
1999)  as  both  rulemakings  have  the 
same  goals — to  increase  significantly  the 
protection  to  U.S.  citizens  and  other 
citizens  traveling  on  U.S.  domestic  air 
carrier  flights  from  acts  of  terrorism  and 
to  increase  protection  to  those  persons 
operating  aircraft.  Accordingly,  the  FAA 
calculated  the  economic  impact  and  the 
potential  averted  market  disruption 
sufficient,  in  combination  with  safety 
benefits,  to  justify  both  proposed  rules. 
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VIII.B.  Initial  Regulatory  Flexibility 
Determination 

The  Regulatorl'  Flexibility  Act  of  1980 
(RFA)  was  enact  ;d  by  Congress  to 
ensvu-e  that  smaB  entities  (small 
business  and  sm  all  not-for-profit 
Government  juri  sdictions)  are  not 
unnecessarily  ar  d  disproportionately 
burdened  by  Fee  eral  regulations.  The 
RFA,  which  was  amended  in  March 
1996,  requires  rt  gulatory  agencies  to 
review  rules  to  c  etermine  if  they  have 
"a  significant  ec  )nomic  impact  on  a 
substantial  num  ler  of  small  entities." 
The  Small  Busir  ess  Administration 
defines  small  en  ities  to  be  those  with 
1 ,500  or  fewer  ei  aployees  for  the  air 
transportation  ir  dustiy.  For  this 
proposed  rule,  tike  small  entity  groups 
are  considered  t(  •  be  both  scheduled  air 
carrier  operators  (subject  to  FAR  part 
108)  and  screen!  ig  companies  having 
1,500  or  fewer  ei  nployees.  The  FAA  has 
identified  a  total  of  41  direct  air  carriers 
and  38  screening  companies  that  meet 
this  definition. 

The  FAA  has  <  stimated  the 
annualized  cost  mpact  on  each  of  the 
small  entities,  bit  has  not  conclusively 
determined  whe  her  or  not  the  proposed 
rule  would  have  a  significant  economic 
impact  on  a  subs  tantial  number  of  small 
air  carrier  and  sc  reening  company 
entities.  Accordi  tigly,  the  Agency 
prepared  an  init:  al  regiUatory  flexibility 
analysis  and  inv  tes  comments  on  the 
Agency's  conclu  iion  and  on  the 
analysis.  This  de  cision  is  based  on  the 
following  analys  3s: 

•  One  percent  of  the  1997  annual 
median  revenue  of  the  41  small  direct 
air  carriers  impa  :ted  by  this  proposed 
rule,  which  is  $8  09,610  in  1997  dollars, 
is  considered  ec(  momically  significant. 
None  of  these  en  titles  would  incur  a 


substantial  economic  impact  in  the  form 
of  annualized  costs  in  excess  of 
$809,610  as  the  result  of  the  proposed 
rule.  However,  as  will  be  discussed 
further  below,  several  of  the  small  direct 
air  carriers  are  having  financial 
difficulties  and  may  have  trouble 
meeting  the  requirements  of  this 
proposed  rule.  Furthermore,  the  cost 
burden  is  not  strictly  proportionate  to 
the  size  of  the  airline  as  measured  by 
the  number  of  employees.  In  addition, 
as  discussed  below,  the  FAA  was  imable 
to  obtain  complete  financial  data  on 
approximately  one  third  the  air  carriers 
and  believes  it  important  to  show  the 
potential  impact  on  these  entities  for  the 
sake  of  completeness  and  in  the  hope  of 
eliciting  substantive  comments. 

•  One  percent  of  the  1997  annual 
median  revenue  of  the  38  small 
screening  companies  impacted  by  this 
proposed  rule,  which  is  $296,830  in 
1997  dollars,  is  considered 
economically  significant.  None  of  these 
entities  would  incur  a  substantial 
economic  impact  in  the  form  of 
annualized  costs  in  excess  of  $296,830 
as  the  result  of  the  proposed  rule. 
However,  based  on  the  data  available, 
some  of  the  screening  companies  may 
have  trouble  meeting  the  requirements 
of  the  proposed  rule  due  to  financial 
difficulties.  In  addition,  as  discussed 
below,  the  FAA  was  unable  to  obtain 
any  data  on  half  of  the  screening 
companies  and  complete  data  on  most 
of  the  rest,  and  so  believes  it  important 
to  show  the  potential  impact  on  these 
entities  for  the  sake  of  completeness  and 
in  the  hope  of  eliciting  substantive 
comments. 

The  FAA  has  not  performed  this  type 
of  analysis  for  the  indirect  carriers  that 
would  choose  to  screen  cargo.  Each  of 
these  carriers  would  have  chosen  to  be 
certificated  under  part  111  and  thus 
would  be  volimtarily  subjected  to  these 
proposals.  Since  the  carriers  would  have 
chosen  to  incur  the  costs,  the  FAA 
believes  that  none  of  these  carriers 
would  have  done  so  if  it  were  not  in 
their  financial  interests.  The  FAA  does 
not  know  which  carriers  would  be 
certificated  under  proposed  part  111 
and  so  does  not  know  how  many  of 
these  carriers  would  be  small  entities. 
The  FAA  seeks  conunents  concerning 
whether  any  smedl  indirect  carriers 
would  screen  cargo  and  requests  that  all 
comments  be  accompanied  with  clear 
documentation. 

Initial  Regulatory  Flexibility  Analysis 

Under  section  603(b)  of  the  RFA  (as 
amended),  each  initial  regulatory 
flexibility  analysis  is  required  to  address 
the  following  points:  (1)  Reasons  why 
the  FAA  is  considering  the  proposed 


rule,  (2)  The  objectives  and  legal  basis 
for  the  proposed  rule,  (3)  The  kind  and 
number  of  small  entities  to  which  the 
proposed  rule  would  apply,  (4)  The 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
proposed  rule,  and  (5)  All  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule.  The  FAA  will 
perform  this  analysis  for  small  direct  air 
carrier  and  small  screening  companies 
separately. 

1 .  Air  Carriers 

Reasons  why  the  FAA  is  considering 
the  proposed  rule. — Over  the  past 
several  years,  both  Congress  and  the 
FAA  have  recognized  that  the  threat 
against  civil  aviation  is  changing  and 
growing  (see  the  background  section  of 
the  preamble  for  a  more  detailed 
discussion  of  this  threat).  Terrorist  and 
criminal  activities  within  the  United 
States  have  forced  the  Congress,  the 
FAA  and  other  Federal  agencies  to 
reevaluate  the  domestic  threat  against 
civil  aviation.  The  proposed  rule  is 
intended  to  counter  this  increased  threat 
to  U.S.  civil  aviation  security. 

The  objectives  and  legal  basis  for  the 
proposed  rule. — The  objective  of  the 
proposed  rule  is  to  increase  protection 
to  Americans  and  others  traveling  on 
U.S.  domestic  air  carrier  flights  from 
terrorist  acts.  Specifically,  the  proposed 
rule  is  aimed  at  preventing  explosives 
from  being  on  board  commercial  flights 
either  in  carry-on  baggage  or  checked 
cargo. 

The  legal  basis  for  the  proposed  rule 
is  found  in  49  U.S.C.  44901  et  seq. 
Among  other  matters  the  FAA  must 
consider  as  a  matter  of  policy  are 
maintaining  and  enhancing  safety  and 
security  in  air  commerce  as  its  highest 
priorities  (49  U.S.C.  40101(d)). 

The  kind  and  number  of  small  entities 
to  which  the  proposed  rule  would 
apply. — The  proposed  rule  applies  to 
150  scheduled  airlines  subject  to  FAR 
part  108,  of  which  41  are  small 
scheduled  operators  (with  1 ,500  or 
fewer  employees). 

The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule. — As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
FAA  has  submitted  a  copy  of  these 
proposed  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Four  proposed  sections  would 
impose  paperwork  costs  on  small  direct 
air  carriers;  these  are  described  in  detail 
in  the  full  analysis  contained  in  the 
docket.  The  average  amount  of 
paperwork  time  and  costs  for  each  small 
direct  air  carrier  sums  to  270.9  hours, 
costing  $6,395  per  year.  Over  10  years, 
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total  time  and  costs  for  all  small  direct 
air  carriers  sum  to  111,048.5  hours 
costing  $2,621,950. 

All  federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. — The  FAA  is  unaware  of  any 
Federal  rules  that  either  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

Other  Considerations: 

Affordability  Analysis 

For  the  purpose  of  this  analysis,  the 
degree  to  which  small  entities  can 
"afford"  the  cost  of  compliance  is 
predicated  on  the  availability  of 
financial  resources.  Initial 
implementation  costs  can  be  paid  from 
existing  company  assets  such  as  cash, 
by  borrowing,  or  through  the  provision 
of  additional  equity  capital.  Continuing 
annual  costs  of  compliance  may  be 
accommodated  either  by  accepting 
reduced  profits,  by  raising  ticket  prices, 
or  by  finding  other  ways  of  offsetting 
costs. 

In  this  analysis,  one  means  of 
assessing  the  affordability  is  the  ability 
of  each  of  the  small  entities  to  meet  its 
short-term  obligations.  According  to 
financial  literature,  a  company's  short- 
run  financial  strength  is  substantially 
influenced  by  its  working  capital 
position  and  its  ability  to  pay  short-term 
liabilities,  among  other  things. 

Net  working  capital  is  the  excess  of 
current  assets  over  current  liabilities.  It 
represents  the  margin  of  short-term 
debt-paying  ability  over  existing  short- 
term  debt.  In  addition  to  the  amount  of 
net  working  capital,  two  analytical 
indexes  of  current  position  are  often 
computed:  (1)  Current  ratio;  and  (2) 
Quick  ratio.  The  current  ratio  (i.e., 
current  assets  divided  by  current 
liabilities)  helps  put  the  amount  of  net 
working  capital  into  perspective  by 
showing  the  relationship  between 
current  assets  and  short-run  debt.  And 
the  quick  ratio  (sometimes  called  the 
acid  test  ratio)  focuses  on  immediate 
liquidity  (e.g.,  cash,  marketable 
securities,  accounts  receivable,  divided 
by  current  liabilities).  A  decline  in  net 
working  capital,  the  ciurent  ratio,  and 
the  quick  ratio  over  a  period  of  time 
(say,  3  years,  4  years,  etc.)  may  indicate 
that  a  company  is  losing  financial 
solvency.  Negative  net  working  capital 
is  an  indication  of  financial  difficulty.  If 
a  company  is  experiencing  financial 
difficulty,  it  is  less  likely  to  be  able  to 
afford  additional  costs. 

There  is  an  alternative  perspective  to 
the  assessment  of  affordability  based  on 
working  capital  of  this  proposed  rule. 
The  alternative  perspective  pertains  to 
the  size  of  the  annualized  costs  of  the 


proposed  rule  relative  to  aimual 
revenues.  The  lower  the  relative 
importance  of  the  costs,  the  greater  the 
likelihood  that  implementing  offsetting 
cost-saving  efficiencies  or  raising  fares 
to  cover  increased  costs  will  not 
substantially  decrease  the  number  of 
passengers. 

The  FAA  collected  financial 
information  on  small  air  carriers  for 
1994  to  1997.  Unfortunately,  some  of 
the  needed  information  was  not 
available;  in  those  cases,  the  FAA 
estimated  revenue,  assets,  and  liabilities 
based  on  taking  averages  of  similar  sized 
companies.  For  example,  many  of  the 
finemcial  statistics  for  13  of  the  small 
regional  operators  were  not  available. 
Hence,  because  of  the  paucity  of  data  for 
small  regionals,  many  of  the 
conclusions  for  many  of  the  small 
regional  carriers  may  be  questionable. 

The  financial  information  suggests  the 
following: 

Liquidity  Analysis/Profitability 
Analysis — Small  Air  Carriers 

•  Six  of  these  entities  have 
experienced  increases  in  their  net 
working  capital  as  well  as  their  cvurent 
and  quick  ratios  over  the  past  3  or  4 
years.  They  also  are  generally  profitable 
and,  therefore,  probably  would  have 
financial  resources  available  to  meet  the 
requirements  of  this  proposed  rule. 

•  One  small  entity  was  unprofitable 
in  1997;  however,  it  was  profitable  in 
the  3  previous  years.  In  addition,  it  has 
positive  net  working  capital,  and  its 
current  and  quick  ratios  have  been 
strong.  It  is  likely  that  this  carrier  would 
not  have  trouble  meeting  the  costs  of 
this  proposed  rule. 

•  For  10  currently  profitable  small 
entities,  their  ability  to  afford  the  cost  of 
compliance  is  less  certain.  This 
uncert^nty  stems  from  the  fact  that  the 
financial  performances  of  these  entities 
have  been  inconsistent  over  the  past  4 
years. 

•  The  current  liquidity  and 
profitability  of  11  small  entities  would 
require  action  to  finance  the  expected 
cost  of  compliance  imposed  by  this 
NPRM.  Over  the  past  2  or  3  years,  each 
of  these  small  entities  has  had  negative 
net  working  capital.  In  addition,  their 
respective  current  and  quick  ratios  have 
generally  been  on  a  decline.  They  have 
frequently  experienced  financial  losses. 

•  For  tne  13  air  carriers  classified  as 
small  regionals  for  which  the  FAA  does 
not  have  complete  data,  it  appears  likely 
that  7  of  these  air  carriers  would 
probably  be  able  to  afford  the  cost  of 
compliance  associated  with  this 
proposed  rule,  but  the  other  6  may  have 
problems.  This  conclusion  is  based  on 
their  projected  1997  profitability. 


Relative  Cost  Impact 

•  The  other  alternative  of  assessing 
affordability,  annualized  cost  of 
compliance  relative  to  the  total 
operating  revenues,  shows  that  for  each 
of  the  41  small  air  carriers  impacted  by 
this  NPRM.  there  would  be  relatively 
small  impacts  for  most  of  the  small 
entities.  The  aimualized  cost  of 
compliance  relative  to  total  operating 
revenues  would  be  less  than  or  equal  to 
0.61  percent  in  all  cases. 

•  Hence,  for  all  of  the  air  carriers,  the 
ratio  of  annualized  proposed  rule  costs 
to  revenues  would  be  less  than  1.0 
percent  for  each  of  the  3  years  from 
1995  through  1997.  For  all  afr  carriers 
that  have  liquidity  and/or  profitability 
problems,  there  appears  to  be  the 
prospect  of  absorbing  the  cost  of  the 
proposed  rule  through  some 
combination  of  fare  increases  and  cost 
efficiencies. 

No  clear  conclusion  can  be  drawn 
with  regard  to  the  abilities  of  some 
small  entities  to  afford  the  cost  of 
compliance  that  would  be  imposed  by 
this  NPRM.  On  one  hand,  the  Liquidity 
Analysis/Profitability  Analysis  does  not 
paint  a  positive  picture  of  the  ability  of 
some  of  the  small  entities  impacted  by 
this  NPRM  to  pay  near-term  expenses 
imposed  by  this  rule,  whereas  the 
Relative  Cost  Impact  Analysis  indicates 
that  most  of  those  same  small  entities 
may  be  able,  over  time,  to  find  ways  to 
offset  the  increased  cost  of  compliance. 
As  the  result  of  information  ascertained 
from  both  of  these  analyses,  there  is 
uncertainty  as  to  whether  all  of  the 
small  entities  would  be  able  to  afford 
the  additional  cost  of  doing  business 
due  to  compliance  with  this  NPRM. 
Because  of  this  uncertainty,  the  FAA 
solicits  comments  from  the  aviation 
community  (especially  from  small  air 
carriers  with  less  than  1 ,500  employees) 
as  to  what  extent  small  operators  subject 
to  this  NPRM  would  be  able  to  afford 
the  cost  of  compliance.  The  FAA 
requests  that  all  comments  be 
accompanied  with  clear  supporting 
data. 

Disproportionality  Analysis 

On  average,  the  41  small  entities 
would  be  disadvantaged  relative  to  large 
air  carriers  due  to  disproportionate  cost 
impacts.  This  would  occur  due  to 
several  reasons: 

•  Individual  large  air  carrier's  total 
operational  revenues  and  current  assets 
are,  on  average,  well  over  100  times 
larger  than  the  revenues  and  assets  for 
small  air  carriers.  However,  the  large  air 
carriers  don't  deal  with  100  times  as 
many  checkpoints.  X-ray  systems,  or 
screening  companies.  So,  these  air 
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believes  that  the  likelihood  of  business 
closure  for  any  of  these  small  air  carriers 
as  a  result  of  this  proposed  rule  is  low 
to  moderate.  However,  since  there  is 
uncertainty  associated  with  whether 
some  of  the  small  entities  would  go  out 
of  business  as  the  result  of  the 
compliance  cost  of  this  proposed  rule, 
the  FAA  solicits  comments  from  the 
aviation  community  as  to  the  likelihood 
of  this  occurrence.  As  noted  above,  the 
FAA  requests  that  all  comments  be 
accompanied  with  clear  supporting 
data. 

Alternatives 

The  FAA  considered  alternatives  to 
the  proposed  rule  for  small  direct  air 
carriers.  These  alternatives  have 
compliance  costs  that  range  from  $13.30 
million  to  $19.95  million. 

Alternative  1 — Status  Quo.  Under  this 
alternative,  the  FAA  would  exempt 
small  direct  air  carriers  from  all 
requirements  of  this  proposed  rule. 
Continuing  with  this  policy  would  be 
the  least  costly  course  of  action  but  also 
would  be  less  .safe  than  the  proposed 
rule;  direct  air  carriers  are  ultimately 
responsible  for  proper  screening,  as  they 
must  be  able  to  ensiu-e  that  the 
screening  companies  are  in  compliance 
and  that  screening  personnel  are 
performing  adequately.  The  FAA 
believes  that  the  threat  to  civil  aviation 
within  the  United  States  has  increased 
and  that  further  rulemaking  is 
necessary.  Thus,  this  alternative  is  not 
considered  to  be  acceptable  because  it 
permits  continuation  of  an  unacceptable 
level  of  risk  to  U.S.  airline  passengers. 
In  addition,  the  FAA  would  not  meet 
the  Congressional  mandate. 

Alternative  2. — The  FAA  considered 
doing  away  with  the  test  monitoring 
requirements  of  screening  companies  by 
small  direct  air  carriers. 

The  proposal  would  require  that  each 
carrier  monitor  each  screener  training 
test  for  all  screening  companies  that 
conduct  screening  on  the  air  carrier's 
behalf.  Each  test  monitor  would  have  to 
be  a  direct  air  carrier  employee.  This 
alternative  would  result  in  cost  savings 
to  each  small  direct  air  carrier.  Small 
carriers  would  no  longer  have  to  process 
request  letters  from  the  screening 
companies  or  have  employees  monitor 
the  tests.  Over  10  years,  this  alternative 
would  save  all  small  direct  air  carriers 
$2.68  million  (net  present  value,  $1.73 
million),  resulting  in  total  compliance 
costs  of  $17.27  million  (net  present 
value,  $12.54  million). 

The  FAA  believes  that  this  alternative 
would  not  enhance  security.  Because  air 
carriers  are  ultimately  responsible  for 
ensuring  the  safe  and  proper  screening 
of  persons  and  property,  the  FAA 


believes  that  it  is  important  to  ensure  air 
carrier  involvement  with  critical  aspects 
of  this  rulemaking.  Monitoring  testing  is 
a  critical  aspect  of  this  rulemaking,  for 
it  helps  to  prevent  potential  screeners 
from  passing  the  tests  by  cheating  and 
other  unauthorized  conduct.  Removing 
the  monitoring  requirement  would 
diminish  the  emphasis  and  importance 
that  this  proposed  rule  places  on  air 
carrier  oversight.  In  addition,  retaining 
the  monitoring  requirement  helps  to 
support  the  concept  of  a  balance  of 
responsibilities  between  screening 
companies  and  the  air  carriers  for  which 
they  screen.  Under  this  alternative, 
there  would  be  less  coordination  ^ 

between  small  air  carriers  and  screening 
companies.  The  FAA  believes  that 
potential  cost  savings  would  be 
outweighed  by  a  reduction  in  security. 

Alternative  3. — The  FAA  considered 
not  requiring  that  smaller  screening 
companies  obtain  approval  from  their 
carriers  before  submitting  their  security 
program  amendments  to  the  FAA. 

The  proposal  would  require  screening 
companies  to  include  in  any  proposed 
amendment  packages  that  they  send  to 
the  FAA  statements  that  all  carriers  for 
which  they  screen  have  been  advised  of 
the  proposed  amendments  and  approve 
of  them.  Hence,  each  air  carrier  would 
have  to  process  and  respond  to  any 
proposed  amendment  by  the  screening 
companies  that  conduct  screening  on  its 
behalf.  This  alternative  would  result  in 
cost  savings  to  each  small  direct  air 
carrier.  These  carriers  would  not  need  to 
spend  time  evaluating  the  proposed 
amendments  for  the  screening 
companies.  Hence,  the  direct  air  carriers 
would  no  longer  have  to  expend 
resources  evaluating  the  proposed 
amendments  by  the  screening 
companies.  Over  10  years,  this 
alternative  would  save  all  small  direct 
air  carriers  $6.65  million  (net  present 
value,  $4.67  million),  resulting  in  total 
compliance  costs  of  $13.30  million  (net 
present  value,  $9.60  million). 

The  FAA  believes  that  this  alternative 
would  harm  security.  Air  carriers  are 
responsible,  by  statute,  for  screening 
and  would  be  held  responsible  along 
with  the  screening  companies  for 
complying  with  part  111  and  the  SSSP. 
The  carriers  would  therefore  need  to  be 
kept  informed  about  any  changes  to 
screening-related  regulations  and 
should  have  the  opportunity  to 
comment  on  and  approve  of  them  before 
the  FAA  approves  the  changes.  The 
FAA  would  have  a  difficult  time 
holding  carriers  accountable  for  changes 
of  which  they  were  not  made  aware;  this 
alternative  would  ensure  that  some  air 
carriers  were  not  made  aware  of  all 
changes.  Hence,  under  this  alternative, 
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all  carriers  would  not  be  informed  of  all 
screening-related  changes  to  the 
applicable  SSSP.  The  FAA  believes  that 
potential  cost  savings  would  be 
outweighed  by  a  reduction  in  security. 

Alternative  4 — The  FAA  considered 
not  requiring  that  small  air  carriers 
install  and  operate  TIP  on  their  X-ray 
systems. 

Under  the  proposal,  each  air  carrier 
would  need  to  ensure  that  each  X-ray 
system  that  it  uses  has  a  TIP  system  that 
meets  the  standards  set  forth  in  its 
security  program.  As  TIP  is  a  new 
system,  some  older  X-ray  systems  have 
not  been  designed  to  run  TIP. 
Accordingly,  many  X-ray  systems  at 
airports  would  need  to  be  replaced  with 
newer  systems  that  are  TIP  compatible. 
This  alternative  would  result  in  cost 
savings  to  all  small  air  carrier^.  These 
carriers  would  not  have  to  purchase 
these  new  X-ray  systems  or  maintain  the 
TIP  portions  of  the  systems  annually. 
Over  10  years,  this  alternative  would 
save  all  small  air  carriers  $6.09  million 
(net  present  value,  $4.58  million), 
resulting  in  total  compliance  costs  of 
$13.30  million  (net  present  value,  $9.60 
million). 

The  FAA  believes  that  this  alternative 
would  harm  security.  Promoting  this 
alternative  would  result  in  inconsistent 
measurements  of  performance  at 
different  airports  and  even  at  different 
screening  locations  within  airports;  the 
FAA  believes  that  it  is  important  to  have 
consistent  measurements  of 
performance  at  all  screening  locations. 
In  addition,  the  FAA  needs  to  ensure 
the  same  level  of  safety  and  continuity 
at  all  of  the  Nations  airports  and 
screening  locations.  Not  having  TIP 
would  result  in  a  reduction  in  seciu-ity 
for  those  small  air  carriers  covered 
under  this  alternative  in  particular  and 
for  the  entire  aviation  system  in  general. 
Hence,  under  this  alternative,  there 
would  be  a  decrease  in  screener 
effectiveness  and  a  reduction  in  the 
number  of  ways  to  measure  this 
decrease.  The  FAA  believes  that 
potential  cost  savings  would  be 
(  outweighed  by  a  reduction  in  security. 

Alternative  5. — Proposed  Rule.  This 
alternative  represents  the  proposed  rule 
for  direct  air  carriers.  Under  this 
alternative,  small  direct  air  carriers 
would  be  subject  to  all  aspects  of  this 
proposed  rulemaking.  The  cost  of 
compliance  expected  to  be  incurred  by 
the  41  small  entities  subject  to  the 
requirements  of  the  proposed  rule  is 
estimated  to  be  $19.95  million  ($14.27 
million,  discounted)  over  the  next  10 
years.  This  alternative  is  preferred 
because  the  FAA  believes  that  it  has  the 
best  balance  between  costs  and  benefits 
for  all  screening  companies  while 


enhancing  aviation  safety  and  security 
(in  the  form  of  risk  reduction)  for  the 
traveling  public. 

2.  Screening  Companies 

Reasons  why  the  FAA  is  considering 
the  proposed  rule. — ^The  reasons  are  the 
same  as  those  discussed  above  for  the 
small  air  carriers. 

The  objectives  and  legal  basis  for  the 
proposed  rule. — The  objectives  and 
legal  basis  are  the  same  as  those 
discussed  previously  for  the  small  air 
carriers. 

The  kind  and  number  of  small  entities 
to  which  the  proposed  rule  would 
apply. — ^The  proposed  rule  applies  to  66 
screening  companies  that  screen  for 
direct  air  carriers  subject  to  FAR  parts 
108  and  129,  of  which  38  are  small 
entities  (with  1,500  or  fewer 
employees). 

The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule. — As 
required  by  the  Paperv.'ork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
FAA  has  submitted  a  copies  of  these 
proposed  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Twelve  proposed  sections 
would  impose  paperwork  costs  on  small 
screening  companies;  these  are 
described  in  detail  in  the  full  analysis 
contained  in  the  docket.  The  average 
amount  of  paperwork  for  each  small 
screening  company  totals  1,861.0  hours 
costing  $78,259  over  10  years.  Over  10 
years,  total  time  and  costs  for  all  small 
screening  companies  siun  to  70,718 
hours  costing  $2,973,836. 

All  Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. — ^The  FAA  is  unaware  of  any 
Federal  rules  that  either  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

Other  Considerations 

Affordability  Analysis 

The  previous  discussion  under 
"Affordability  Analysis"  for  small  air 
carriers  is  applicable  to  small  screening 
companies. 

The  FAA  attempted  to  collect 
financial  information  on  small  screening 
companies.  In  many  cases,  the  data  were 
not  available;  data  were  available  for 
only  19  companies  for  1994  to  1997.  Of 
the  38  small  screening  companies,  8 
were  small  air  carriers  that  screen  for 
themselves  and  other  air  carriers;  the 
financial  information  available  is  the 
same  as  was  used  in  the  previous  small 
air  carrier  analysis.  Unfortunately, 
though,  there  is  no  requirement  for 
screening  companies  to  report  their 
financial  data  as  there  is  for  air  carriers. 


so  there  is  no  readily  available  source 
for  financial  information.  In  addition, 
many  of  these  companies  are  privately 
held  companies  that  do  not  have  to 
report  their  assets,  liabilities,  profits, 
and  revenues.  The  FAA  was  able  to  find 
some  information  for  1 1  screening 
companies,  but  the  scope  of  the  data 
varied  extensively;  some  of  these 
companies  have  not  updated  their 
publicly  disclosed  financial  data  in 
several  years.  For  2  of  the  companies, 
the  most  recent  data  publicly  available 
were  from  1993,  another  had  current 
assets  and  liabilities  available  only  for 
1994,  while  a  fourth  had  net  profits, 
current  assets,  and  current  liabilities 
available  for  only  1994  and  1995.  In 
many  cases,  total  operating  revenue  and 
quick  assets  were  available,  at  most,  for 
1  year. 

Another  problem  facing  this  type  of 
financial  analysis  for  a  company  that 
provides  many  services  to  include 
screening  is  that  no  matter  how  small  a 
percentage  of  its  business  comes  fi-om 
screening,  the  company  is  being 
considered  under  this  Initial  Regulatory 
Flexibility  Analysis  if  it  has  less  than 
1 ,500  employees.  Neither  finding  data 
for  such  companies  nor  applying  this 
data  to  other  screening  companies  is 
straightforward.  In  addition,  of  the  18 
screening  companies  for  which  the  FAA 
had  (or  estimated)  1997  financial  data, 
8  of  the  9  largest  companies  were  small 
air  carriers  (and  some  of  the  data  for 
these  were  based  on  estimates).  Hence, 
it  is  difficult  to  extrapolate  their 
financial  information  to  makes 
estimations  for  other  small  screening 
companies. 

The  FAA  attempted  to  make  estimates 
based  on  the  available  data.  The  FAA 
requests  financial  data  for  all  screening 
companies,  particularly  those  where  no 
information  was  publicly  available;  in 
all  cases,  the  FAA  requests  that  all  data 
be  accompanied  by  clear 
documentation. 

The  financial  information  suggests  the 
following: 

Liquidity  Analysis/Profitability  Analysis 

•  Of  the  6  screening  companies  that 
are  also  air  carriers  for  which  the  FAA 
has  complete  data  on,  2  would  probably 
have  no  problem  meeting  the  proposed 
rule's  requirements;  two  might  have 
trouble  meeting  the  proposed  rule's 
requirements  due  to  their  inconsistent 
financial  performance  in  previous  years; 
and  two  probably  would  have  trouble 
meeting  the  proposed  rule's 
requirements  due  to  poor  financial 
performance. 

•  The  other  2  screening  companies 
that  also  are  air  carriers  are  small 
regional  air  carriers  for  which,  as  noted 
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3.19  percent.  For  two  companies,  this 
ratio  exceeds  1.0  percent  for  all  three 
years  examined;  each  of  these  3 
companies  was  profitable  for  the  years 
examined.  It  is  important  to  emphasize, 
once  again,  that  many  of  these  ratios  are 
based  on  estimated  total  operating 
revenues. 

•  Hence,  for  each  of  the  small 
screening  companies,  the  ratio  of 
annualized  proposed  rule  costs  to 
revenues  would  be  no  more  than  3.19 
percent  for  each  of  the  3  years  from 
1995  through  1997.  For  the  4  screening 
companies  that  had  liquidity  and/or 
profitability  problems  in  1997,  this  ratio 
has  been  no  greater  than  0.38  percent 
over  this  3-year  period,  so  there  appears 
to  be  the  prospect  of  absorbing  the  cost 
of  the  proposed  rule  through  price  and 
production  efficiencies. 

No  clear  conclusion  can  be  drawn 
with  regard  to  the  abilities  of  some 
small  entities  to  afford  the  costs  of 
compliance  that  would  be  imposed  by 
this  NPRM.  On  one  hand,  the  Liquidity 
Analysis/Profitability  Analysis  does  not 
portray  a  positive  picture  of  the  ability 
of  some  of  the  smaJl  entities  impacted 
by  this  NPRM  to  pay  near-term  expenses 
imposed  by  this  rule,  whereas  the 
Relative  Cost  Impact  Analysis  indicates 
that  most  of  those  same  small  entities 
may  be  able,  over  time,  to  find  ways  to 
offset  the  incremental  costs  of 
compliance.  As  the  result  of  information 
ascertained  from  both  of  these  analyses, 
there  is  uncertainty  as  to  whether  all  of 
the  small  entities  would  be  able  to 
afford  the  additional  costs  of  doing 
business  due  to  compliance  with  this 
NPRM.  Because  of  this  uncertainty,  the 
FAA  solicits  comments  from  screening 
companies  (especially  from  small 
companies  widi  less  than  1,500 
employees)  as  to  what  extent  small 
companies  subject  to  this  NPRM  would 
be  able  to  afford  the  costs  of 
compliance.  The  FAA  requests  that  all 
comments  be  accompanied  with  clear 
supporting  data. 

Disproportionality  Analysis 

Due  in  large  part  to  the  paucity  of  data 
from  which  to  work,  the  FAA  can  not 
draw  any  firm  conclusions  concerning 
any  of  the  38  small  entities  would  be 
disadvantaged  relative  to  large  screening 
companies  due  solely  to 
disproportionate  cost  impacts.  The  FAA 
compared  the  annualized  costs  of  the  5 
largest  screening  companies  to  an 
average  of  annualized  costs  of  the  small 
entities,  and  found  them  to  be,  on 
average,  12  times  as  large.  This 
comparison  was  basically  in  line  with 
the  comparison  of  the  total  operating 
revenues  of  the  largest  screening 
companies  to  the  average  of  the  small 


entities;  these  average,  11  times  as  large 
for  both  1996  and  1997.  However,  this 
comparison  was  double  the  comparison 
of  current  assets  of  the  largest  screening 
companies  to  the  average  of  the  small 
entities  for  these  same  2  years;  the  FAA 
found  them  to  be,  on  average,  6  times 
as  large.  This  analysis  suggests  that  large 
entities  may  be  disadvantaged  relative 
to  small  screening  companies  due  to 
disproportionate  cost  impact.  The  FAA 
requests  that  both  large  and  small 
screening  companies  provide  additional 
financial  data  to  assist  the  FAA  in 
determining  any  financial 
disproportionality.  As  always,  the  FAA 
requests  that  all  submitted  data  be 
accompanied  with  clear  documentation. 

Competitiveness  Analysis 

This  proposed  rule  would  not  impose 
significant  costs  on  any  small  screening 
companies.  However,  due  to  the 
financial  problems  that  certain  air 
carriers  are  having,  there  may  be  some 
impact  on  the  relative  competitive 
positions  of  these  carriers  in  markets 
served  by  them.  The  FAA  solicits 
comments  on  this  issue  from  all 
screening  companies  and  small 
screening  companies  in  particular.  The 
FAA  requests  Uiat  supporting  data  on 
markets  and  cost  be  provided  with  the 
comments. 

Business  Closure  Analysis 

The  FAA  is  unable  to  determine  with 
certainty  the  extent  to  which  those 
small  entities  that  woiUd  be 
significantly  impacted  by  this  proposed 
rule  would  have  to  close  their 
operations.  However,  the  profitability 
information  and  the  affordability 
analysis  can  be  indicators  in  business 
closures. 

In  determining  whether  any  of  the  38 
small  entities  would  close  business  as 
the  result  of  compliance  with  this 
proposed  rule,  one  question  must  be 
answered:  "Would  the  cost  of 
compliance  be  so  great  as  to  impair  an 
entity's  ability  to  remain  in  business?" 
Of  the  information  that  the  FAA  has  on 
19  of  these  entities,  4  already  are  in 
serious  financial  difficidty.  To  what 
extent  the  proposed  rule  makes  the 
difference  in  whether  these  entities 
remain  in  business  is  difficult  to 
answer.  The  FAA  believes  that  the 
likelihood  of  business  closiue  for  any  of 
these  small  screening  companies,  as  a 
result  of  this  proposed  rule,  is  low  to 
moderate.  However,  since  there  is 
uncertainty  associated  with  whether 
some  of  the  small  entities  would  go  out 
of  business  as  the  result  of  the 
compliance  costs  of  this  proposed  rule, 
the  FAA  solicits  comments  from  the 
aviation  community  as  to  the  likelihood 
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of  this  occurrence.  As  always,  the  FAA 
requests  that  all  comments  be 
accompanied  with  clear  supporting 
data. 

Alternatives 

The  FAA  considered  alternatives  to 
the  proposed  rule  for  small  screening 
companies.  These  alternatives  have 
compliance  costs  that  range  from  $12.73 
million  to  $13.10  million. 

Alternative  1. — Status  Quo.  Under 
this  alternative,  the  FAA  would  exempt 
small  screening  companies  from  all 
requirements  of  this  proposed  rule. 
Currently,  the  FAA  does  not  regulate 
screening  companies  directly. 
Continuing  with  this  policy  would  be 
the  least  costly  course  of  action  but  also 
would  be  less  safe  than  the  proposed 
rule  and  would  not  fulfiU  the 
Congressional  mandate.  The  FAA 
believes  that  the  threat  to  civil  aviation 
within  the  United  States  has  increased 
and  that  further  rulemaking  is 
necessary.  Thus,  this  alternative  is  not 
considered  to  be  acceptable  because  it 
permits  continuation  of  an  unacceptable 
level  of  risk  to  U.S.  airline  passengers. 

Alternative  2. — The  FAA  considered 
doing  away  with  direct  air  carrier  test 
monitoring  requirements  for  smaller 
screening  companies. 

The  proposal  would  require  each 
screening  company  to  ensure  that  each 
test  is  monitored  by  an  employee  of  the 
carrier  for  which  it  screens.  The 
screening  company  would  be 
responsible  for  informing  the  applicable 
carrier(s)  that  it  plans  to  administer  a 
test  to  screener  trainees,  and  the 
applicable  carrier{s)  would  be 
responsible  for  providing  test  monitors 
upon  request.  Under  this  alternative, 
small  screening  companies  would  not 
have  to  request  a  testing  monitor.  This 
alternative  would  result  in  cost  savings 
to  all  small  screening  companies.  These 
companies  would  no  longer  need  to 
write  letters  to  the  applicable  direct  air 
carrier  requesting  the  employees  to 
monitor  the  tests.  Over  10  years,  this 
alternative  would  save  all  small 
screening  companies  $357,800  (net 
present  value,  $251,300),  resulting  in 
total  compliance  costs  of  $12.74  million 
(net  present  value,  $8.85  million). 

The  FAA  believes  that  this  alternative 
would  not  enhance  security.  Because  air 
carriers  are  ultimately  responsible  for 
ensuring  the  safe  and  proper  screening 
of  persons  and  property,  the  FAA 
believes  that  it  is  important  to  ensiue  air 
carrier  involvement  with  critical  aspects 
of  this  rulemaking.  Removing  this 
monitoring  requirement  would  strongly 
diminish  the  emphasis  and  importance 
that  this  proposed  rule  places  on  air 
carrier  oversight.  In  addition,  retaining 


the  monitoring  requirement  helps  to 
support  the  concept  of  a  balance  of 
responsibilities  between  screening 
companies  and  the  air  carriers  for  which 
they  screen.  The  FAA  believes  that 
potential  cost  savings  would  be 
outweighed  by  a  reduction  in  security. 

Alternative  3. — The  FAA  considered 
not  requiring  that  CSS's  and  shift 
supervisors  of  smaller  screening 
companies  complete  leadership 
training. 

The  proposal  would  require  persons 
with  supervisory  screening  duties  to 
have  initial  and  recurrent  training  that 
includes  leadership  and  management 
subjects.  All  CSS's  and  shift  supervisors 
would  be  required  to  take  annual  classes 
in  leadership  training,  which  would  be 
a  new  requirement.  Under  this 
alternative,  small  screening  companies 
would  not  be  required  to  have  their 
CSS's  and  shift  supervisors  take  this 
training.  This  alternative  would  result 
in  cost  savings  to  all  small  screening 
companies.  These  companies  would  no 
longer  need  to  pay  to  have  their 
persormel  take  these  classes  or  pay  for 
leadership  training  instructors.  Over  10 
years,  this  alternative  would  save  all 
small  screening  companies  $292,900 
(net  present  value,  $205,000),  resulting 
in  total  compliance  costs  of  $12.80 
million  (net  present  value,  $8.89 
million). 

The  FAA  believes  that  this  alternative 
would  harm  security.  Security  is  best 
served  when  competent,  qualified 
leadership  exists  at  all  locations, 
whether  large  or  small,  busy  or  not 
busy.  There  are  certain  core  skills  that 
CSS's  and  shift  supervisors  need  in 
order  to  perform  their  responsibilities 
effectively.  Hence,  under  this 
alternative,  there  would  not  be 
consistency  of  leadership  at  the 
different  screening  checkpoints.  The 
FAA  believes  that  potential  cost  savings 
would  be  outweighed  by  a  reduction  in 
security. 

Alternative  4. — The  FAA  considered 
not  requiring  that  smaller  screening 
companies  obtain  air  carrier  approval 
before  submitting  their  security  program 
amendments  to  the  FAA. 

The  proposal  would  require  screening 
companies  to  include  in  any  proposed 
amendment  packages  that  they  send  to 
the  FAA  a  statements  that  all  carriers  for 
which  they  screen  have  been  advised  of 
the  proposed  amendments  and  agree  to 
them.  Hence,  each  screening  company 
would  have  to  send  its  proposed 
amendment  to  every  carrier  for  which  it 
screens  and  respond  to  any  changes  that 
that  carrier  proposes.  This  alternative 
would  result  in  cost  savings  to  all  small 
screening  companies.  These  screening 
companies  would  no  longer  have  to 


send  copies  of  their  proposed 
amendments  to  their  carriers  or  respond 
to  their  carrier's  modifications.  Over  10 
years,  this  alternative  would  save  all 
small  screening  companies  $367,200 
(net  present  value,  $258,400),  resulting 
in  total  compliance  costs  of  $12.73 
million  (net  present  value,  $8.84 
million). 

The  FAA  believes  that  this  alternative 
would  harm  security.  Air  carriers  are 
responsible  by  statute  for  screening  and 
would  be  held  responsible  along  with 
the  screening  compemies  for  complying 
with  part  111  and  the  SSSP.  Under  this 
alternative,  all  carriers  would  not  be 
informed  of  all  screening-related 
changes  to  the  applicable  SSSP's.  The 
FAA  would  have  a  difficult  time 
holding  carriers  accoimtable  for  changes 
of  which  they  were  not  made  aware;  this 
alternative  would  ensure  that  some  air 
carriers  are  not  made  aware  of  all 
changes.  The  FAA  believes  that 
potential  cost  savings  would  be 
outweighed  by  a  reduction  in  security. 
Alternative  5. — The  Proposed  Rule 
This  alternative  represents  the 
proposed  rule  for  screening  companies. 
Under  this  alternative,  small  screening 
companies  would  be  subject  to  all 
aspects  of  this  proposed  rulemaking. 
The  cost  of  compliance  expected  to  be 
incurred  by  the  38  small  entities  subject 
to  the  requirements  of  the  proposed  rule 
is  estimated  to  be  $13.10  million  (net 
present  value,  $9.10  million)  over  the 
next  10  years.  This  alternative  is 
preferred,  because  the  FAA  believes  that 
it  has  the  best  balance  between  costs 
and  benefits  for  all  screening  companies 
while  enhancing  aviation  safety  and 
seciirity  (in  the  form  of  risk  reduction) 
for  the  flying  public. 

VIH.C.  International  Trade  Impact 
Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  Federal  agencies 
engaged  in  rulemaking  activities  are 
required  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  Because  domestic  and 
international  air  carriers  use  screeners, 
this  proposed  rule  change  would  have 
an  equal  effect  on  both. 

Vni.D.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
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private  sector,  c  f  $100  million  or  more 
(adjusted  annu<  lly  for  inflation)  in  any 
one  year.  Sectic  n  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  -equires  the  Federal 
agency  to  devel  jp  an  effective  process 
to  permit  timel;  input  by  elected 
offlcers  (or  thei   designees)  of  State, 
local,  and  triba  governments  on  a 
proposed  "sign  ficant  intergovernmental 
mandate."  A  "s  gnificant 
intergovemmer  tal  mandate"  imder  the 
Act  is  any  prov  sion  in  a  Federal  agency 
regulation  that  vould  impose  an 
enforceable  dut  f  upon  State,  local,  and 
tribal  govemme  ats,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  an]  1  year.  Section  203  of 
the  Act,  2  U.S.C.  1533,  which 
supplements  s©:tion  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  thpt  might  significantly  or 
imiquely  affect  femall  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  thmgs,  provides  for  notice 
to  potentially  ai  fected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  ii  i  the  development  of 
regulatory  prop  )sals. 

This  propose!  I  rxile  does  not  contain 
any  Federal  inti  ^governmental 
mandates  or  prii^ate  sector  mandates. 

VIII. E.  Fedemlii  m 


oil 


The  FAA  has 
rule  under  the 
Executive  Orde: 
FAA  has  detem . 
will  not  have  a 
on  the  States, 
between  the 
the  States,  or  or 
power  and 
various  levels  o 
the  FAA  has 
rule  does  not 
implications. 

List  of  Subjects 

14  CFR  Part  lot 


Implications 

analyzed  this  proposed 
{  rinciples  and  criteria  of 
13132,  Federalism.  The 
ined  that  this  action 
iubstantial  direct  effect 
the  relationship 
national  Govenmient  and 
the  distribution  of 
responsibilities  among  the 
government.  Therefore, 
determined  that  this  final 
federalism 


hjve : 


Til 


Air  carriers. 
Airports,  Arms 
Explosives,  Law 
Reporting  and 
requirements, 
rays. 

14  CFR  Part  lOi 

Administrative 
procedure,  Air 
forwarders 
recordkeeping 
measures 


14  CFR  Part  11: 

Administrative 
procedure,  Air 
Certification  reduirements 
carriers,  Indirec  t 


/  ircraft.  Airmen, 

md  munitions, 

enforcement  officers, 

cordkeeping 
Sfecurity  measiu-es,  X- 


practice  and 
(  arriers.  Aircraft,  Freight 
Rep  arting  and 

r  jquirements,  Security 


practice  and 
carriers.  Aircraft, 

Foreign  air 
air  carriers, 


Performance  standards.  Reporting  and 
recordkeeping  requirements.  Screening 
companies.  Security  measures. 

14  CFR  Part  129 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Aviation  safety.  Reporting  and 
recordkeeping  requirements,  Security 
mecisiu-es.  Smoking. 

14  CFR  Part  191 

Air  transportation.  Security  measiu^s. 

The  Proposed  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  chapter  I  as  follows: 

PART  108-^IRCRAFT  OPERATOR 
SECURITY 

1.  The  heading  for  part  108,  proposed 
at  62  FR  41749,  continues  to  read  as  set 
forth  above. 

la.  The  authority  citation  for  part  108, 
proposed  at  62  FR  41749,  continues  to 
read  as  follows: 

Authority:  49  U.S.C.  106(g);  5103,  40113, 
40119,  44701-44702,  44705,  44901-44905, 
44907,  44913-44914,  44932,  44935-44936, 
46105. 

2.  Section  108.5,  proposed  at  62  FR 

41750,  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  1 08.5    Inspection  authority. 

(a)  Each  air  carrier  shall  allow  the 
Administrator,  including  FAA  special 
agents  to  make  any  inspections  or  tests 
at  any  time  or  place  to  determine 
compliance  of  an  airport  operator,  air 
carrier,  foreign  air  carrier,  screening 
company,  or  other  airport  tenant  with — 

(1)  This  part; 

(2)  Part  111  of  this  chapter; 

(3)  The  air  carrier  security  program; 

(4)  Applicable  screening  company 
security  program(s); 

(5)  49  CFR  part  175,  which  relates  to 
the  carriage  of  hazardous  materials  by 
aircraft;  and 

(6)  49  U.S.C.  Subtitle  VII,  as  amended. 

(b)  At  the  request  of  the 
Administrator,  each  air  carrier  shall 
provide  evidence  of  compliance  with 
this  part,  part  111  of  this  chapter,  its  air 
carrier  security  program,  and  its 
screening  company  security  program(s). 
***** 

3.  Section  108.103,  proposed  at  62  FR 

41751,  is  amended  by  adding  new 
paragraphs  (b)(14)  and  (b)(15)  to  read  as 
follows: 

§  108.103    Form,  content,  and  availability. 


(b) 


*   *   * 


(14)  A  description  of  how  the  air 
carrier  will  provide  oversight  to  each 
screening  company  performing 
screening  on  its  behalf. 

(15)  A  description  of  how  the  air 
carrier  will  evaluate  and  test  screening 
performance. 
***** 

4.  Section  108.201,  proposed  at  62  FR 
41752,  is  amended  by  revising 
paragraph  (a);  removing  paragraph  (g); 
redesignating  paragraph  (h)  as  new 
paragraph  (g)  and  revising  it;  and  by 
adding  new  paragraphs  (h),  (i),  (j),  (k), 
(1),  (m),  and  (n)  to  read  as  follows: 

§  1 08.201    Screening  of  persons  and 
property,  and  acceptance  of  cargo. 

(a)  Each  air  carrier  required  to 
conduct  screening  under  a  security 
program  shall  use  the  procedures 
included  and  the  facilities  and  . 
equipment  described  in  its  approved 
security  program  and  its  screening 
company  appsoved  security  program(s) 
to  inspect  each  person  entering  a  sterile 
area  and  to  inspect  each  person's 
accessible  property. 
***** 

(g)  Each  air  carrier  required  to 
conduct  screening  imder  a  security 
program  shall  use  the  procedures 
included  and  the  facilities  and 
eqinpment  described  in  its  approved 
security  program  and  its  screening 
company  approved  security  program(s) 
to  prevent  the  carriage  of  explosives  or 
incendiaries  onboard  a  passenger 
aircraft. 

(h)  Except  as  provided  in  §  111.109(k) 
of  this  chapter  each  air  carrier  required 
to  conduct  screening  of  persons  and 
property  at  locations  within  the  United 
States  under  a  security  program  shall 
either  hold  a  screening  company 
certificate  issued  under  part  111  of  this 
chapter  or  shall  use  another  screening 
company  certificated  under  part  111  of 
this  chapter  to  inspect  persons  or 
property  for  the  presence  of  any 
imauthorized  explosive,  incendiary,  or 
deadly  or  dangerous  weapon.  FAA- 
certified  canine  teams  are  not  required 
to  be  operated  by  certificated  screening 
companies. 

(i)  Each  air  carrier  shall  ensure  that 
each  screening  company  performing 
screening  on  its  behalf  conducts  such 
screening  in  accordance  with  part  1 1 1  of 
this  chapter,  the  screening  company's 
security  program,  and  the  screening 
company's  operations  specifications. 

(j)  Each  air  carrier  required  to  conduct 
screening  under  this  part  shall  provide 
oversight  to  each  screening  company 
performing  screening  on  its  behalf  as 
specified  in  the  air  carrier's  security 
program. 
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(k)  Each  air  carrier  required  to 
conduct  screening  under  a  security 
program  shall: 

(1)  Maintain  at  least  one  complete 
copy  of  each  of  its  screening  companies* 
security  programs  at  its  principal 
business  office; 

(2J  Have  available  complete  copies  or 
the  pertinent  portions  of  its  screening 
companies'  security  programs  or 
appropriate  implementing  instructions 
at  each  location  where  the  screening 
companies  conduct  screening  for  the  air 
carrier; 

(3)  Make  copies  of  its  screening 
companies'  security  programs  available 
for  inspection  by  an  FAA  special  agent 
upon  request; 

(4)  Restrict  the  distribution, 
disclosure,  and  availability  of 
information  contained  in  its  screening 
companies'  security  programs  to 
persons  with  a  need  to  know  as 
described  in  part  191  of  this  chapter; 
and 

(5)  Refer  requests  for  such  information 
by  other  persons  to  the  Administrator. 

(1)  Each  air  carrier  required  by  the 
Administrator  to  implement  additional 
security  measures  to  maintain  system 
performance  shall  notify  the  public  by 
posting  signs  at  affected  locations  as 
specified  in  its  seciuity  program. 

(m)  At  screening  locations  outside  the 
United  States  at  which  an  air  carrier  has 
operational  control  over  screening,  the 
air  carrier  shall  screen  as  follows: 

(1)  The  air  carrier  shall  carry  out  and 
comply  with  all  relevant  sections  of  part 
111  of  this  chapter,  except  for  those 
requirements  related  to  screening 
company  certification,  to  the  extent 
allowable  by  local  law. 

(2)  The  air  carrier  may  use  screeners 
who  do  not  meet  the  requirements  of 

§  111.205(a)(3)  of  this  chapter  provided 
that  at  least  one  representative  of  the  air 
carrier  who  has  the  ability  to  read  and 
speak  English  functionally  is  present 
while  the  air  carrier's  passengers  are 
undergoing  security  screening. 

(3)  hi  the  event  that  an  air  carrier  is 
unable  to  implement  any  of  the 
requirements  for  screening,  the  air 
carrier  shall  notify  the  Administrator  of 
those  air  carrier  stations  or  screening 
locations  so  affected. 

(n)  The  air  carrier  shall  notify  the 
Administrator  of  any  screening 
locations  outside  the  United  States  at 
which  it  does  have  operational  control. 

5.  Section  108.203,  proposed  at  62  FR 
41752,  is  revised  to  read  as  follows: 

§  1 08.203    Use  of  metal  detection  devices. 

(a)  No  air  carrier  may  use  a  metal 
detection  device  to  inspect  passengers, 
accessible  property,  or  checked  baggage 
imless  specifically  authorized  imder  a 


seciu-ity  program  required  under  this 
part.  No  air  carrier  may  use  such  a 
device  contrary  to  its  approved  security 
program  or  its  screening  companies* 
approved  program(s). 

(b)  Metal  detection  devices  shall  meet 
the  calibration  standards  established  by 
the  Administrator  in  the  screening 
company  approved  security  program(s). 

6.  Section  108.205,  proposed  at  62  FR 
41753,  is  amended  by  revising 
paragraph  (a)  introductory  text, 
removing  paragraph  (a)(2),  redesignating 
paragraph  (a)(3)  as  new  paragraph  (a)(2) 
and  revising  it,  and  revising  paragraph 
(h)  to  read  as  follows: 

§  1 08.205    Use  of  X-ray  systems. 

(a)  No  air  carrier  may  use  any  X-ray 
system  within  the  United  States  or 
under  the  air  carrier's  operational 
control  outside  the  United  States  to 
inspect  accessible  property  or  checked 
articles  unless  specifically  authorized 
imder  a  security  program  required  by 
this  part.  No  air  carrier  may  use  such  a 
system  in  a  manner  contrary  to  its 
approved  security  program  or  its 
screening  company  approved  security 
program(s).  The  Administrator 
authorizes  an  air  carrier  to  use  X-ray 
systems  for  inspecting  accessible 
property  or  checked  articles  under  an 
approved  security  program  if  the  air 
carrier  shows  that: 
***** 

(2)  The  system  meets  the  imaging 
requirements  set  forth  in  the  approved 
screening  company's  standard  seciu'ity 
program. 

***** 

(h)  Unless  otherwise  authorized  by 
the  Administrator,  each  air  carrier  shall 
ensure  that  each  X-ray  system  that  it 
uses  has  a  functioning  threat  image 
projection  system  that  meets  the 
standards  set  forth  in  its  security 
program. 

(1)  Automated  X-ray  threat  image 
projection  data  will  be  collected  as 
specified  in  the  air  carrier's  security 
program  and  in  the  responsible 
screening  company's  security  program. 

(2)  The  air  carrier  shall  make  X-ray 
threat  image  projection  data  available  to 
the  FAA  upon  request  and  shall  allow 
the  FAA  to  dovraload  threat  image 
projection  data  upon  request. 

7.  Section  108.207,  proposed  at  62  FR 
41753,  is  revised  to  read  as  follows: 

§  1 08.207    Use  of  explosives  detection 
systems. 

(a)  When  the  Administrator  shall 
require  by  an  amendment  under 
§  108.105,  each  air  carrier  required  to 
conduct  screening  under  a  security 
program  shall  use  an  explosives 
detection  system  that  has  been  approved 


by  the  Administrator  to  screen  checked 
baggage  on  each  international  flight  in 
accordance  with  its  security  program 
and  its  screening  companies'  security 
programs. 

(b)  Unless  otherwise  authorized  by 
the  Administrator,  each  air  carrier  shall 
ensure  that  each  explosives  detection 
system  that  it  uses  has  a  functioning 
threat  image  projection  system  that 
meets  the  standards  set  forth  in  its 
security  program. 

(1)  Automated  explosives  detection 
system  threat  image  projection  data  vdll 
be  collected  as  specified  in  the  air 
carrier's  security  program  and  in  the 
responsible  screening  company's 
security  program. 

(2)  The  air  carrier  shall  make 
explosives  detection  system  threat 
image  projection  data  available  to  the 
FAA  upon  request  and  shall  allow  the 
FAA  to  download  threat  image  , 
projection  data  upon  request. 

§  1 08.209    [Removed  and  Reserved] 

8.  Section  108.209,  proposed  at  62  FR 
41753,  is  removed  and  reserved. 

9.  Section  108.227,  proposed  at  62  FR 
41756,  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§108.227    Training  and  knowledge  of 
persons  with  security-related  duties. 

***** 

(b)  Each  air  carrier  shall  ensure  that 
individuals  performing  security-related 
functions  for  the  air  carrier  have 
knowledge  of  the  provisions  of  this  part, 
applicable  security  directives  and 
information  circulars  promulgated 
pursuant  to  §  108.305,  the  approved 
airport  security  program,  the  air  carrier's 
approved  security  program,  and  the 
screening  company  approved  security 
program(s)  to  the  extent  that  such 
individuals  need  to  know  in  order  to 
perform  their  duties. 
***** 

10.  A  new  §  108.229  is  added  to 
subpart  C,  proposed  at  62  FR  41752,  to 
read  as  follows: 

§  1 08.229    Monitoring  of  screener  training 
tests. 

Each  air  carrier  shall  monitor  each 
screener  training  test  required  under 
§  111.215(a)  and  (c)  of  this  chapter  for 
all  screening  companies  that  conduct 
screening  on  its  behalf  in  accordance 
with  its  security  program.  Each  test 
monitor  shall  meet  the  following 
qualifications: 

(a)  Be  an  air  carrier  employee  who  is 
not  a  contractor,  instructor,  screener,. 
screener-in-charge,  checkpoint  security 
supervisor,  or  other  screening  company 
supervisor,  unless  otherwise  authorized 
by  the  Administrator. 
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12.  Revise  par ;  109  to  read  as  follows: 
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§109.3    Definitions. 

Terms  defined  in  parts  107,  108,  111, 
and  129  of  this  chapter  apply  to  this 
part.  For  purposes  of  this  part,  parts 
107.  108,  111,  and  129  of  this  chapter, 
and  security  programs  required  by  these 
parts,  the  following  definition  also 
applies: 

Indirect  air  carrier  means  any  person 
or  entity  within  the  United  States  not  in 
possession  of  an  FAA  air  carrier 
operating  certificate,  that  undertakes  to 
engage  indirectly  in  air  transportation  of 
property,  and  uses  for  all  or  any  part  of 
such  transportation  the  services  of  a 
passenger  air  carrier.  This  does  not 
include  the  U.S.  Postal  Service  (USPS) 
or  its  representative  while  acting  on  the 
behalf  of  the  USPS. 

§  1 09.5    Inspection  auttiority. 

(a)  Each  indirect  air  carrier  shall  allow 
the  Administrator,  including  FAA 
special  agents  to.  make  any  inspections 
or  tests  at  any  time  or  place  to 
determine  compliance  of  the  indirect  air 
carrier  with: 

(1)  This  part; 

(2)  Part  111  of  this  chapter; 

(3)  The  indirect  air  carrier  security 
program; 

(4)  Its  screening  companies'  security 
programs;  and 

(5)  49  CFR  parts  100-199,  which 
relate  to  handling  and  carrying 
hazardous  materials. 

(b)  At  the  request  of  the 
Administrator,  each  indirect  air  carrier 
shall  provide  evidence  of  compliance 
with  this  part,  part  111  of  this  chapter, 
its  indirect  air  carrier  security  program, 
and  its  screening  company  security 
program(s). 

§109.7    Falsification. 

No  person  shall  make  or  cause  to  be 
made  any  of  the  following: 

(a)  Any  fraudulent  or  intentionally 
false  statement  in  any  application  for 
any  security  program  or  any  amendment 
thereto  under  this  part. 

(b)  Any  fraudulent  or  intentionally 
false  entry  in  any  record  or  report  that 
is  kept,  made,  or  used  to  show 
compliance  with  this  part  or  to  exercise 
any  privileges  under  this  part. 

(c)  Any  reproduction  or  alteration  for 
fraudulent  purpose  of  any  report, 
record,  or  security  program  issued 
under  this  part. 

Subpart  B — Security  Program 

§  1 09.1 01     Adoption  and  implementation. 

Each  indirect  air  carrier  shall  adopt 
and  carry  out  a  security  program  that 
meets  the  requirements  of  §  109.103. 


§  109.103    Form,  content,  and  availability. 

(a)  The  security  program  required 
under  §  109.101  shall— 

(1)  Be  designed  to  detect  and  prevent 
the  introduction  of  any  unauthorized 
explosive  or  incendiary  into  cargo 
intended  for  carriage  by  air; 

(2)  Provide  that  upon  receipt  of  an 
approved  security  program  or  security 
program  amendment  from  the  FAA,  the 
indirect  air  carrier  shall  acknowledge 
receipt  of  the  approved  security 
program  or  amendment  to  the  Assistant 
Administrator  in  writing  and  signed  by 
the  indirect  air  carrier  or  any  person 
delegated  authority  in  this  matter  within 
72  hours; 

(3)  Include  the  items  listed  in 
paragraph  (b)  of  this  section  as  required 
by  §109.101; 

(4)  Be  in  writing  and  signed  by  the 
indirect  air  carrier  or  any  person 
delegated  authority  in  this  matter;  and 

(5)  Be  approved  by  the  Administrator. 

(b)  The  security  program  shall 
include — 

(1)  A  system  of  security  safeguards 
acceptable  to  the  Administrator; 

(2)  The  procedures  and  descriptions 
of  the  facilities  and  equipment  used  to 
perform  screening  functions  specified  in 
§109.201; 

(3)  The  procedures  and  descriptions 
of  the  equipment  used  to  comply  with 
the  requirements  of  §  109.207  regarding 
the  use  of  X-ray  systems  should  the 
indirect  air  carrier  elect  to  perform 
screening  functions; 

(4)  A  description  of  how  the  indirect 
carrier  will  provide  oversight  to  each 
screening  company  performing 
screening  on  its  behalf  should  the 
indirect  air  carrier  elect  to  perform 
screening  functions;  and 

(5)  A  description  of  how  the  indirect 
air  carrier  will  evaluate  and  test  the 
performance  of  screening  should  the 
indirect  air  carrier  elect  to  perform 
screening  functions. 

(c)  Each  indirect  air  carrier  having  an 
approved  security  program  shall — 

(1)  Maintain  at  least  one  complete 
copy  of  its  security  program  at  its 
principal  business  office; 

(2)  Have  available  a  complete  copy  or 
the  pertinent  portions  of  its  approved 
security  program  or  appropriate 
implementing  instructions  at  each  office 
where  package  cargo  is  accepted; 

(3)  Make  a  copy  of  its  approved 
security  program  available  for 
inspection  upon  the  request  of  an  FAA 
special  agent; 

(4)  Restrict  the  distribution, 
disclosure,  and  availability  of 
information  contained  in  its  security 
program  to  persons  with  an  operational 
need  to  know  as  described  in  part  191 
of  this  chapter;  and 
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(5)  Refer  requests  for  such  information' 
by  other  persons  to  the  Administrator. 

§  1 09.1 05    Approval  and  amendments. 

(a)  Approval  of  Security  Program. 
Unless  otherwise  authorized  by  the 
Assistant  Administrator,  each  indirect 
air  carrier  required  to  have  a  security 
program  under  this  part  shall  submit  its 
proposed  security  program  to  the 
Assistant  Administrator  for  approval  at 
least  30  days  before  the  date  of  intended 
operations.  Such  request  shall  be 
processed  as  follows: 

(1)  Within  30  days  after  receiving  the 
proposed  indirect  air  carrier  security 
program,  the  Assistant  Administrator 
will  either  approve  the  program  or  give 
the  indirect  air  carrier  written  notice  to 
modify  the  program  to  comply  with  the 
applicable  requirements  of  this  part. 

(2)  Within  30  days  of  receiving  a 
notice  to  modify,  the  indirect  air  carrier 
may  either  submit  a  modified  security 
program  to  the  Assistant  Administrator 
for  approval,  or  petition  the 
Administrator  to  reconsider  the  notice 
to  modify.  A  petition  for  reconsideration 
shall  be  filed  with  the  Assistant 
Administrator.  Except  in  the  case  of  an 
emergency  requiring  immediate  action 
in  the  interest  of  safety,  the  filing  of  the 
petition  stays  the  notice  pending  a 
decision  by  the  Administrator. 

(3)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  will  either  amend  or 
withdraw  the  notice  or  transmit  the 
petition  together  with  any  pertinent 
information  to  the  Administrator  for 
reconsideration.  The  Administrator  will 
dispose  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Assistant  Administrator  to  withdraw  or 
amend  the  notice  to  modify  or  by 
affirming  the  notice  to  modify. 

(b)  Amendment  requested  by  an 
indirect  air  carrier.  Aji  indirect  air 
carrier  may  submit  a  request  to  the 
Assistant  Administrator  to  amend  its 
approved  security  program  as  follows: 

(1)  The  application  shall  be  filed  with 
the  Assistant  Administrator  at  least  30 
days  before  the  date  that  it  proposes  for 
the  amendment  to  become  effective 
unless  a  shorter  period  is  allowed  by  the 
Assistant  Administrator. 

(2)  Within  15  days  after  receiving  a 
proposed  amendment,  the  Assistant 
Administrator  will  either  approve  or 
deny  the  request  to  amend  in  writing. 

(3)  An  amendment  to  an  indirect  air 
carrier  security  program  may  be 
approved  if  the  Assistant  Administrator 
determines  that  safety  and  the  public 
interest  will  allow  it  and  if  the  proposed 
amendment  provides  the  level  of 
seciuity  required  under  this  part. 


(4)  Within  30  days  after  receiving  a 
denial,  the  indirect  air  carrier  may 
petition  the  Administrator  to  reconsider 
the  denial. 

(5)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  will  either  approve  the 
request  to  amend  or  will  transmit  the 
petition  together  with  any  pertinent 
information  to  the  Administrator  for 
reconsideration.  The  Administrator  will 
dispose  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Assistant  Administrator  to  approve  the 
amendment  or  by  affirming  the  denial. 

(c)  Amendment  by  the  FAA.  If  safety 
and  the  public  interest  require  an 
amendment,  the  Assistant 
Administrator  may  amend  an  approved 
security  program  as  follows: 

(1)  The  Assistant  Administrator  will 
notify  the  indirect  air  carrier  in  writing 
of  the  proposed  amendment,  fixing  a 
period  of  not  less  than  30  days  within 
which  the  indirect  air  carrier  may 
submit  wo-itten  information,  views,  and 
arguments  on  the  amendment. 

(2)  After  considering  all  relevant 
material,  the  Assistant  Administrator 
will  notify  the  indirect  air  carrier  of  any 
amendment  adopted  or  will  rescind  the 
notice.  If  the  amendment  is  adopted,  it 
will  become  effective  not  less  than  30 
days  after  the  indirect  air  carrier 
receives  the  notice  of  amendment  unless 
the  indirect  air  carrier  petitions  the 
Administrator  to  reconsider  no  later 
than  15  days  before  the  effective  date  of 
the  amendment.  The  indirect  air  carrier 
shall  send  the  petition  for 
reconsideration  to  the  Assistant 
Administrator.  A  timely  petition  for 
reconsideration  will  stay  the  effective 
date  of  the  amendment. 

(3)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  will  either  amend  or 
withdraw  the  notice  or  will  transmit  the 
petition  together  with  any  pertinent 
information  to  the  Administrator  for 
reconsideration.  The  Administrator  will 
dispose  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Assistant  Administrator  to  withdraw  or 
amend  the  notice  or  by  affirming  the 
amendment. 

(d)  Emergency  amendments.  If  the 
Assistant  Administrator  finds  that  there 
is  an  emergency  requiring  immediate 
action  with  respect  to  safety  in  air 
transportation  or  in  air  commerce  that 
makes  procedures  in  this  section 
contrary  to  the  public  interest,  the 
Assistant  Administrator  may  issue  an 
amendment  that  will  become  effective 
without  stay  on  the  date  that  the 
indirect  air  carrier  receives  notice  of  it. 
In  such  a  case,  the  Assistant 
Administrator  shall  incorporate  in  the 


notice  a  brief  statement  of  the  reasons 
and  findings  for  the  amendment  to  be 
adopted.  The  indirect  air  carrier  may 
file  a  petition  for  reconsideration  under 
paragraph  (c)  of  this  section;  however, 
this  will  not  stay  the  effectiveness  of  the 
emergency  amendment. 

Subpart  C — Screening  and  Operations 

§  1 09.201     Screening  of  cargo. 

(a)  Each  indirect  air  carrier  that  elects 
to  conduct  screening  under  a  security 
program  shall  use  the  procedures 
included  and  the  facilities  and 
equipment  described  in  its  approved 
security  program  and  its  screening 
company  approved  security  program(s) 
to  inspect  cargo  and  prevent  the  carriage 
of  explosives  or  incendiaries  onboard 
any  aircraft. 

(b)  Each  indirect  air  carrier  that  elects 
to  conduct  screening  under  a  security 
program  shall  detect  and  prevent  the 
carriage  of  any  explosive  or  incendiary 
in  cargo  aboard  aircraft  and  into  sterile 
areas. 

§  1 09.203    Screening  certificate, 
performance,  and  oversight 

(a)  Except  as  provided  in  §  111.109(k) 
of  this  chapter,  each  indirect  air  carrier 
that  conducts  screening  of  cargo  for 
locations  within  the  United  States  under 
a  security  program  shall  either  hold  a 
screening  company  certificate  issued 
under  part  1 1 1  of  this  chapter  of  use 
another  screening  company  certificated 
under  part  111  of  this  chapter  to  inspect 
property  for  the  presence  of  any 
unauthorized  explosive  or  incendiary. 
FAA-certified  canine  teams  are  not 
required  to  be  operated  by  certificated 
screening  companies. 

(b)  Each  indirect  air  carrier  shall 
ensure  that  each  screening  company 
performing  screening  on  the  indirect  air 
carrier's  behalf  conducts  such  screening 
in  accordance  with  part  1 1 1  of  this 
chapter,  the  screening  company's 
security  program,  and  the  screening 
company's  operations  specifications. 

(c)  Each  indirect  air  carrier  that 
conducts  screening  under  this  part  shall 
provide  oversight  to  each  screening 
company  performing  screening  on 
behalf  of  the  indirect  air  carrier  as 
specified  in  the  indirect  air  carrier's 
security  program. 

(d)  Each  indirect  air  carrier  required 
to  conduct  screening  under  a  security 
program  shall: 

(1)  Maintain  at  least  one  complete 
copy  of  each  of  its  screening  companies' 
security  programs  at  its  principal 
business  office; 

(2)  Have  available  complete  copies  or 
the  pertinent  portions  of  its  screening 
companies'  security  programs  or 
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performance  standards  in  21  CFR 
1020.40. 

(c)  No  indirect  air  carrier  may  use  any 
X-ray  system  after  the  system  has  been 
installed  at  a  screening  location  or  after 
the  system  has  been  moved  unless  a 
radiation  survey  is  conducted  which 
shows  that  the  system  meets  the 
applicable  performance  standards  in  21 
CFR  1020.40.  A  radiation  survey  is  not 
required  for  an  X-ray  system  that  is 
designed  and  constructed  as  a  mobile 
unit  and  the  indirect  air  carrier  shows 
that  it  can  be  moved  without  altering  its 
performance. 

(d)  No  indirect  air  carrier  may  use  any 
X-ray  system  that  is  not  in  full 
compliance  with  any  defect  notice  or 
modification  order  issued  for  that 
system  by  the  FDA  unless  the  FDA  has 
advised  the  FAA  that  the  defect  or 
failure  to  comply  does  not  create  a 
significant  risk  of  injury,  including 
genetic  injury,  to  any  person. 

(e)  No  indirect  air  carrier  may  use  any 
X-ray  system  to  inspect  cargo  unless  a 
sign  is  posted  in  a  conspicuous  place  at 
the  receiving  area  or  written  notification 
is  provided  to  inform  individuals  that 
items  are  being  inspected  by  an  X-ray 
and  advise  them  to  remove  all  X-ray, 
scientific,  and  high-speed  film  fi'om 
their  cargo  before  inspection.  This  sign 
or  written  notification  also  shall  advise 
individuals  that  they  may  request  that 
inspections  be  made  of  their 
photographic  equipment  and  film 
packages  without  exposure  to  X-ray 
systems.  If  an  X-ray  system  exposes  any 
cargo  to  more  than  1  milliroentgen 
during  inspection,  the  indirect  air 
carrier  shall  post  a  sign  that  advises 
individuals  to  remove  film  of  all  kinds 
from  their  cargo  before  inspection. 

(0  Each  indirect  air  carrier  shall 
maintain  at  least  one  copy  of  the  results 
of  the  most  recent  radiation  survey 
conducted  under  paragraph  fb)  or  (c)  of 
this  section  and  shall  make  it  available 
for  inspection  upon  request  by  the 
Administrator  at  each  of  the  following 
locations: 

(1)  The  indirect  air  carrier's  principal 
business  office. 

(2)  The  place  where  the  X-ray  system 
is  in  operation. 

(g)  The  American  Society  for  Testing 
and  Materials  Standard  F792-88, 
"Design  and  Use  of  Ionizing  Radiation 
Equipment  for  the  Detection  of  Items 
Prohibited  in  Controlled  Access  Areas," 
is  incorporated  by  reference  in  this 
section  and  made  a  part  of  this  section 
pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  this  section  may 
obtain  copies  of  the  standard  from  the 
American  Society  for  Testing  and 
Materials,  1916  Race  Street. 
Philadelphia.  Pennsylvania  19103. 


(h)  Unless  otherwise  authorized  by 
the  Administrator,  each  indirect  air 
carrier  shall  ensure  that  each  X-ray 
system  that  it  uses  has  a  functioning 
threat  image  projection  system  that 
meets  the  standards  set  forth  in  its 
security  program. 

(1)  Automated  X-ray  threat  image 
projection  data  will  be  collected  as 
specified  in  the  indirect  air  carrier 
security  program  and  in  the  responsible 
screening  company's  security  program. 

(2)  The  indirect  air  carrier  shall  make 
X-ray  threat  image  projection  data 
available  to  the  FAA  upon  request  and 
shall  allow  the  FAA  to  download  threat 
image  projection  data  upon  request. 

13.  A  new  part  111  is  added  to 
subchapter  F  to  read  as  follows: 

PART  111— SCREENING  COMPANY 
SECURITY 

Subpart  A — General 

Sec. 

111.1  Applicability. 

111.3  Definitions. 

111.5  Inspection  authority. 

111.7  Falsification. 

111.9  Prohibition  against  interference  with 
screening  personnel. 

Subpart  B^Security  Program,  Certificate, 
and  Operations  Specifications 

11.101     Performance  of  screening. 
11.103    Security  program:  Adoption  and 

implementation. 
11.105     Security  program:  Form,  content, 

and  availability. 
11.107    Security  program:  Approval  and 

amendments. 
11.109    Screening  company  certificate. 
11.111     Operations  specifications: 

Adoption  and  implementation. 
11.113    Operations  specifications:  Form, 

content,  and  availability. 
11.115    Operations  specifications: 

Approval,  amendments,  and  limitations. 
11.117    Oversight  by  air  carriers,  foreign  air 

carriers,  or  indirect  air  carriers. 
11.119     Business  office. 

Subpart  C — Operations 

1 1 .201     Screening  of  persons  and  property 

and  acceptance  of  cargo. 
11.203     Use  of  screening  equipment. 
11.205     Employment  standards  for 

screiening  personnel. 
1 1.207    Disclosure  of  sensitive  security 

information. 
11.209     Screening  company  management. 
11.211     Screening  company  instructor 

qualifications. 
11.213    Training  and  knowledge  of  persons 

with  screening-related  duties. 
11.215     Training  tests:  Requirements. 
11.217    Training  tests:  Cheating  and  other 

unauthorized  conduct. 
11.219     Screener  letter  of  completion  of 

training. 
11.221     Screener  and  supervisor  training 

records. 
11.223    Automated  performance  standards. 
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Authority:  49  U.S.C.  106(g),  5103,  40113, 
40119,  44701-44702,  44705,  44707,  44901- 
44905,  44907,  44913-44914,  44932,  44935- 
44936,  46105. 

Subpart  A — General 

§111.1    Applicability. 

This  part  prescribes  the  requirements 
for  the  certification  and  operation  of 
screening  companies.  This  part  applies 
to  all  of  the  following: 

(a)  Each  screening  company  that 
screens  for  an  air  carrier  under  part  108 
of  this  chapter,  for  an  indirect  air  carrier 
imder  part  109  of  this  chapter,  or  for  a 
foreign  air  carrier  under  part  129  of  this 
chapter. 

(b)  All  persons  conducting  screening 
within  the  United  States  iinder  this  part, 
part  108,  part  109,  or  part  129  of  this 
chapter  by  inspecting  persons  or 
property  for  the  presence  of 
unauthorized  explosives,  incendiaries, 
or  deadly  or  dangerous  weapons. 

(c)  Each  air  carrier,  foreign  air  carrier, 
and  indirect  air  carrier  required  to 
conduct  screening  under  this  chapter. 

(d)  All  persons  who  interact  with 
screening  personnel  during  screening. 

§111.3    Definitions. 

Terms  defined  in  parts  107,  108,  109, 
and  129  of  this  chapter  apply  to  this 
part.  For  purposes  of  this  part,  parts 
107, 108, 109,  and  129  of  this  chapter, 
and  security  programs  under  these 
parts,  the  following  definitions  also 
apply: 

Camer  means  an  air  carrier  under  part 
108  of  this  chapter,  indirect  air  carrier 
under  part  109  of  this  chapter,  or  foreign 
air  carrier  under  part  129  of  this 
chapter. 

Screening  company  meems  a  carrier  or 
other  entity  that  inspects  persons  or 
property  for  the  presence  of  any 
unauthorized  explosive,  incendiary,  or 
deadly  or  dangerous  weapon,  as 
required  under  this  part,  before  entry 
into  a  sterile  area  or  carriage  aboard  an 
aircraft. 

Screening  company  security  program 
means  the  security  program  approved 
by  the  Administrator  under  this  part. 

Screening  location  means  each  site  at 
which  persons  or  property  are  inspected 
for  the  presence  of  any  unauthorized 
explosive,  incendiary,  or  deadly  or 
dangerous  weapon. 

§  1 1 1 .5    Inspection  auttiority. 

(a)  Each  screening  company  shall 
allow  the  Administrator  to  make 
inspections  or  tests  at  any  time  or  place 
to  determine  compliance  with  all  of  the 
following: 

(1)  This  part. 

(2)  The  screening  company's  security 
program. 


(3)  The  screening  company's 
operations  specifications. 

(4)  Part  108. 109,  or  129  of  this 
chapter,  as  applicable. 

(b)  At  the  request  of  the 
Administrator,  a  screening  company 
shall  provide  evidence  of  compliance 
with  this  part,  its  security  program,  and 
its  operations  specifications. 

§111.7    Falsification. 

No  person  may  make  or  cause  to  be 
made  any  of  the  following: 

(a)  Any  fraudulent  or  intentionally 
false  statement  in  any  application  for 
any  security  program,  certificate,  or 
operations  specifications  or  any 
amendment  thereto  under  this  part. 

(b)  Any  fraudulent  or  intentionally 
false  entry  in  any  record  or  report  that 
is  kept,  made,  or  used  to  show 
compliance  with  this  part  or  to  exercise 
any  privileges  under  this  part. 

(c)  Any  reproduction  or  alteration  for 
fi-audulent  purpose  of  any  report, 
record,  security  program,  certificate,  or 
operations  specifications  issued  imder 
this  part. 

§  1 1 1 .9    Prohibition  against  interference 
with  screening  personnel. 

No  person  may  interfere  with,  assault, 
threaten,  or  intimidate  screening 
personnel  in  the  performance  of  their 
screening  duties. 

Subpart  B — Security  Program, 
Certificate,  and  Operations 
Specifications 

§  1 1 1 .1 01    Performance  of  screening. 

Each  screening  company  shall 
conduct  screening  and  screener  training 
required  under  this  part  in  compliance 
with  the  requirements  of  this  part,  its 
approved  security  program,  its  approved 
operations  specifications,  and 
applicable  portions  of  security 
directives  and  emergency  amendments 
to  security  programs  issued  under  part 
108, 109,  129  of  this  chapter,  and  this 
part. 

§111.103    Security  program:  Adoption  and 
implementation. 

Each  screening  company  shall  adopt 
and  carry  out  an  FAA-approved  security 
program  that  meets  the  requirements  of 
§111.105. 

§111.105    Security  program:  Form, 
content,  and  availability. 

(a)  A  security  program  required  under 
§111.103  shall: 

(1)  Provide  for  the  safety  of  persons 
and  property  traveling  on  flights 
provided  by  air  carriers  and/or  foreign 
air  carriers  for  which  the  screening 
company  screens  against  acts  of 
criminal  violence  and  air  piracy  and  the 


introduction  of  explosives,  incendiaries, 
or  deadly  or  dangerous  weapons  aboard 
aircraft. 

(2)  Provide  that  upon  receipt  of  an 
approved  security  program  or  secmity 
program  amendment,  the  screening 
company  screening  performance 
coordinator  shall  acknowledge  receipt 
of  the  approved  secvuity  program  or 
amendment  in  a  signed,  written 
statement  to  the  FAA  within  72  hours. 

(3)  Include  the  items  listed  in 
paragraph  [b]  of  this  section  as  required 
by  §111.103. 

(4)  Be  approved  by  the  Administrator. 

(b)  The  security  program  shall  include 
all  of  the  following: 

(1)  The  procedures  used  to  perform 
screening  functions  specified  in 
§111.201. 

(2)  The  testing  standards  and  training 
guidelines  for  screening  persoimel  and 
instructors. 

(3)  The  performance  standards  and 
operating  requirements  for  threat  image 
projection  systems. 

(c)  Each  screening  company  having  an 
approved  security  program  shall: 

(1)  Maintain  at  least  one  complete 
copy  of  the  security  program  at  its 
principal  business  office. 

(2)  Have  available  a  complete  copy  of 
its  approved  seciuity  program  at  each 
airport  served. 

(3)  Make  a  copy  of  its  approved 
security  program  available  for 
inspection  by  an  FAA  special  agent 
upon  request. 

(4)  Restrict  the  distribution, 
disclosure,  and  availability  of 
information  contained  in  its  security 
program  to  persons  with  a  need  to  know 
as  described  in  part  191  of  this  chapter. 

(5)  Refer  requests  for  such  information 
by  other  persons  to  the  Administrator. 

§111.107  Security  program:  Approval  and 
amendments. 

(a)  Approval  of  security  program. 
Unless  otherwise  authorized  by  the 
Assistant  Administrator,  each  screening 
company  required  to  have  a  security 
program  under  this  part  shall  within  30 
days  of  receiving  the  screening  standard 
security  program  from  the  FAA  submit 
a  signed,  written  statement  to  the 
Assistant  Administrator  indicating  one 
of  the  following:  the  screening  company 
will  adopt  the  Screening  Standard 
Security  Program  as  is,  or  the  screening 
company  will  adopt  the  Screening 
Standard  Security  Program  after  making 
amendments  to  it.  FAA  approval  of  a 
security  program  will  be  as  follows: 

(1)  If  the  screening  company  chooses 
to  adopt  the  Screening  Standard 
Security  Program  as  is,  the  granting  of 
the  screening  company  certificate  by  the 
Assistant  Administrator  will  serve  as 
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FAA  approval  of  the  screening 
company's  sec  urity  program. 

(2)  If  the  scr(  lening  company  chooses 
to  adopt  the  S(  reening  Standard 
Security  Progn  im  after  making 
amendments  t(i  it  or  to  submit  its  own 
seciuity  progrs  m  that  meets  the 
requirements  c  f§  111.103  to  the  FAA, 
the  request  wil  1  be  processed  as  follows: 

(i)  Within  3C  days  after  receiving  the 
screening  com  jany's  security  program, 
the  Assistant  /  dministrator  will  either 
approve  the  pr  jgram  or  will  give  the 
screening  com  )any  written  notice  to 
modify  its  proj  ram  to  comply  with  the 
applicable  reqi  irements  of  this  part. 

(ii)  Within  3  )  days  of  receiving  a 
notice  to  modi  y,  the  screening 
company  may  jither  submit  a  modified 
security  progra  m  to  the  Assistant 
Administrator  or  approval  or  petition 
the  Administrator  to  reconsider  the 
notice  to  modify.  A  petition  for 
reconsideratioi  shall  be  ^led  with  the 
Assistant  Administrator.  Except  in  the 
case  of  an  emergency  requiring 
immediate  action  in  the  interest  of 
safety,  the  filin  i  of  the  petition  stays  the 
notice  pending  a  decision  by  the 
Administrator. 

(iii)  Upon  receipt  of  a  petition  for 
reconsideratioi  i,  the  Assistant 
Administrator  Arill  amend  or  withdraw 
the  notice  or  w  ill  transmit  the  petition 
together  with  a  oy  pertinent  information 
to  the  Administrator  for  reconsideration. 
The  Administr  itor  will  dispose  of  the 
petition  within  30  days  of  receipt  by 
directing  the  A  ssistant  Administrator  to 
withdraw  or  at  lend  the  notice  to  modify 
or  by  affirming  the  notice  to  modify. 

(iv)  The  gran  ting  of  a  screening 
company  certil  icate  by  the  Assistant 
Administrator  »vill  serve  as  FAA 
approval  of  a  s  :reening  company's 
security  progra  m. 

(b)  Amendm  =nt  requested  by  a 
screening  com  7any.  A  screening 
company  may  ;ubmit  a  request  to  the 
Assistant  Adm  nistrator  to  amend  its 
approved  secu  ity  program  as  follows: 

(1)  The  appl;  cation  shall  be  filed  with 
the  Assistant  A  dministrator  at  least  45 
days  before  the  date  that  it  proposes  for 
the  amendmen  i  to  become  effective 
unless  a  shorte :  period  is  allowed  by  the 
Assistant  Adm  nistrator.  The  screening 
company  shall  include  with  its 
application  a  s  atement  that  all  air 
carriers  for  wh  ch  it  screens  have  been 
advised  of  the  proposed  amendment 
and  have  no  ol  jection  to  the  proposed 
amendment.  T  le  screening  company 
shall  include  t  xe  name  and  phone 
number  of  eacl  i  individual  from  each  air 
carrier  who  wa  s  advised. 

(2)  Within  31 1  days  after  receiving  a 
proposed  amei  idment,  the  Assistant 


Administrator  will  either  approve  or 
deny  the  request  to  amend  in  writing. 

(3)  An  amendment  to  a  screening 
company  security  program  may  be 
approved  if  the  Assistant  Administrator 
determines  that  safety  and  the  public 
interest  will  allow  it  and  if  the  proposed 
amendment  provides  the  level  of 
security  required  under  this  part. 

(4)  Within  30  days  after  receiving  a 
denial,  the  screening  company  may 
petition  the  Administrator  to  reconsider 
the  denial. 

(5)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  will  either  approve  the 
request  to  amend  or  will  transmit  the 
petition  together  with  any  pertinent 
information  to  the  Administrator  for 
reconsideration.  The  Administrator  will 
dispose  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Assistant  Administrator  to  approve  the 
amendment  or  by  affirming  die  denial. 

(c)  Amendment  by  the  FAA.  If  safety 
and  the  public  interest  require  an 
amendment,  the  Assistant 
Administrator  may  amend  an  approved 
security  program  as  follows: 

(1)  The  Assistant  Administrator  will 
notify  the  screening  company  and 
carrier(s)  in  writing  of  the  proposed 
amendment,  fixing  a  period  of  not  less 
than  30  days  within  which  the 
screening  company  and  carrier(s)  may 
submit  written  information,  views,  and 
arguments  on  the  amendment. 

(2)  After  considering  all  relevant 
material,  the  Assistant  Administrator 
will  notify  the  screening  company  and 
carrier(s)  of  any  amendment  adopted  or 
will  rescind  the  notice.  If  the 
amendment  is  adopted,  it  will  become 
effective  not  less  than  30  days  after  the 
screening  company  and  carrier(s) 
receive  the  notice  of  amendment  unless 
the  screening  company  or  carrier(s) 
petition(s)  the  Administrator  to 
reconsidej  no  later  than  15  days  before 
the  effective  date  of  the  amendment. 
The  screening  company  or  carrier(s) 
shall  send  the  petition  for 
reconsideration  to  the  Assistant 
Administrator.  A  timely  petition  for 
reconsideration  stays  the  effective  date 
of  the  amendment. 

(3)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  will  either  amend  or 
withdraw  the  notice  or  will  transmit  the 
petition  together  with  any  pertinent 
information  to  the  Administrator  for 
reconsideration.  The  Administrator  will 
dispose  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Assistant  Administrator  to  withdraw  or 
amend  the  notice  or  by  affirming  the 
amendment. 


(d)  Emergency  amendments. 
Notwithstanding  paragraphs  (a),  (b),  and 
(c)  of  this  section,  if  the  Assistant 
Administrator  finds  that  there  is  an 
emergency  requiring  immediate  action 
with  respect  to  safety  in  air 
transportation  or  in  air  commerce  that 
makes  procedures  in  this  section 
contrary  to  the  public  interest,  the 
Assistant  Administrator  may  issue  an 
amendment  that  will  become  effective 
without  stay  on  the  date  that  the 
screening  company  and  carrier(s) 
receive  notice  of  it.  In  such  a  case,  the 
Assistant  Administrator  shall 
incorporate  in  the  notice  a  brief 
statement  of  the  reasons  and  findings  for 
the  amendment  to  be  adopted.  The 
screening  company  or  carrier{s)  may  file 
a  petition  for  reconsideration  under 
paragraph  (c)  of  this  section;  however, 
this  will  not  stay  the  effectiveness  of  the 
emergency  amendment. 

§111.109    Screening  company  certificate. 

(a)  Certificate  required.  No  person 
may  perform  any  screening  required 
under  this  part  or  part  108,  109  or  129 
of  this  chapter  except  imder  the 
authority  of  and  in  accordance  with  the 
provisions  of  a  screening  company 
certificate  issued  und^r  this  part. 

(b)  Application.  An  application  for  a 
provisional  screening  company 
certificate,  a  screening  company 
certificate,  or  a  screening  company 
certificate  renewal  is  made  in  a  form 
and  a  manner  prescribed  by  the 
Administrator.  The  application  shall 
include  at  a  minimum  the  information 
that  will  be  placed  on  the  certificate 
under  paragraph  (f)  of  this  section  and 
the  information  that  will  be  contained 
in  the  operations  specifications  under 
§  111.113(b). 

(c)  Issuance  and  renewal.  An 
applicant  for  a  provisional  screening 
company  certificate,  a  screening 
company  certificate,  or  a  screening 
company  certificate  renewal  is  entitled 
to  a  certificate  if  the  following  are  met: 

(1)  The  applicant  applies  for  a 
certificate  as  provided  in  this  section 
not  less  than  90  days  before — 

(i)  The  applicant  intends  to  begin 
screening;  or 

(ii)  The  applicant's  current  certificate 
expires. 

(2)  For  the  issuance  of  a  provisional 
screening  company  certificate,  the 
Administrator  finds  after  investigation 
that  the  applicant  is  able  to  meet  the 
requirements  of  this  part  to  include 
adopting  and  carrying  out  an  FAA- 
approved  security  program  and 
approved  operations  specifications. 

(3)  For  the  issuance  or  renewal  of  a 
screening  company  certificate,  the 
Administrator  determines  that  the 
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applicant  has  met  the  requirements  of 
this  part,  its  screening  company  security 
program,  and  its  approved  operations 
specifications.  The  applicant's  failure  to 
meet  the  performance  standards  set 
forth  in  the  security  program  is  grounds 
for  denial  or  withdrawal  of  the 
screening  company  certificate. 

(4)  The  issuance  of  the  certificate  is 
not  contrary  to  the  interests  of  aviation 
safety  and  security. 

(5)  The  applicant  has  not  held  a 
provisional  or  a  screeningrcompany 
certificate  that  was  revoked  within  the 
previous  year,  unless  otherwise 
authorized  by  the  Administrator. 

(d)  Provisional  certificate.  (1)  A 
person  who  does  not  hold  a  screening 
company  certificate  may  be  issued  a 
provisional  screening  company 
certificate. 

(2)  Unless  otherwise  authorized  by 
the  Administrator,  the  holder  of  a 
provisional  screening  company 
certificate  may  not  begin  screening  at 
any  screening  location  unless  it  notifies 
the  Adnunistrator  7  days  before 
beginning  such  screening. 

(3)  The  Administrator  may  prescribe 
the  conditions  under  which  a 
provisionally  certificated  screening 
company  may  operate  while  it  is 
beginning  screening  at  a  new  location. 

(e)  Screening  company  certificate.  (1) 
The  holder  of  a  provisional  screening 
company  certificate  may  be  issued  a 
screening  company  certificate. 

(2)  The  holder  bf  a  screening  company 
certificate  may  renew  its  certificate. 

(f)  Certificate  contents.  A  screening 
company  certificate  contains  the 
following  information: 

(1)  The  name  of  the  screening 
company  and  any  names  under  which  it 
will  do  business  as  a  certificated 
screening  company. 

(2)  Certificate  issuance  date. 

(3)  Certificate  expiration  date. 

(4)  Certificate  number. 

(5)  Such  other  information  as  the 
Administrator  determines  necessary. 

(g)  Duration.  (1)  Unless  sooner 
suspended,  revoked,  or  surrendered,  a 
provisional  screening  company 
certificate  will  expire  at  the  end  of  the 
12th  month  after  the  month  in  which  it 
was  issued. 

(2)  Unless  sooner  suspended,  revoked, 
surrendered,  or  expired  under 
paragraph  (g)(3)  of  this  section,  a 
screening  company  certificate  will 
expire  at  the  end  of  the  60th  month  after 
the  month  in  which  it  was  issued  or 
renewed. 

(3)  If  a  screening  company  has  not 
performed  screening  on  behalf  of  a 
carrier  during  the  previous  12  calendar 
months,  its  certificate  will  be  deemed  to 
have  expired,  and  the  company  will  no 


longer  be  authorized  to  conduct 
screening  under  this  part. 

(h)  Return  of  certificate.  The  holder  of 
a  screening  company  certificate  that  is 
expired,  suspended,  or  revoked  shall 
return  it  to  the  Administrator  within  7 
days. 

(i)  Amendment  of  certificate.  (1)  A 
screening  company  shall  apply  for  an 
amendment  to  its  screening  company 
certificate  in  a  form  and  manner 
prescribed  by  the  Administrator  if  it 
intends  to  change  the  name  of  its 
screening  company,  and/or  any  names 
under  which  it  will  do  business  as  a 
certificated  screening  company. 

(2)  The  holder  of  a  screening  company 
certificate  requiring  amendment  shall 
retuim  the  certificate  to  the 
Administrator  within  7  days  for 
appropriate  amendment. 

fj)  Inspection.  A  screening  company 
certificate  shall  be  made  available  for 
inspection  upon  request  by  the 
Administrator. 

(k)  Compliance  dates.  A  carrier  may 
use  a  company  not  certificated  under 
this  part  to  perform  screening  required 
under  part  108,  part  109,  or  part  129  of 
this  chapter  if  the  company  performed 
required  screening  for  a  carrier  at  any 
time  on  or  after  (date  1  year  before 
effective  date  of  final  rule)  through 
[effective  date  of  final  rule]  and  if  all  of 
the  following  apply: 

(1)  The  company  submits  an 
application  as  required  by  paragraph  (b) 
of  this  section  for  a  provisional 
certificate  on  or  before  [date  60  days 
after  effective  date  of  the  final  rule). 

(2)  The  FAA  has  not  issued  under  this 
part  a  denial  of  a  screening  company 
certificate  to  the  company. 

§111.111    Operations  specifications: 
Adoption  and  implementation. 

No  screening  company  may  perform 
screening  under  this  part  unless  the 
company  adopts  and  complies  with 
operations  specifications  that  meet  the 
requirements  of  this  part. 

§111.113    Operations  specifications:  Form, 
content,  and  availability. 

(a)  Operations  specifications  required 
by  this  part  shall — 

(1)  Be  in  wnriting  and  signed  by  the 
screening  company; 

(2)  Include  tne  items  listed  in 
paragraph  (b)  of  this  section;  and 

(3)  Be  approved  by  the  Administrator. 

(b)  Operations  specifications  required 
by  this  part  shall  include — 

(1)  Locations  at  which  the 
Administrator  l*s  authorized  a 
company  to  conduct  screening  required 
under  this  part,  part  108,  part  109,  or 
part  129  of  this  chapter; 

(2)  The  types  of  screening  that  the 
Administrator  has  authorized  the 


company  to  perform  which  include 
persons,  accessible  property,  checked 
baggage,  and  cargo; 

(3)  The  equipment  and  methods  of 
screening  that  the  Administrator  has 
authorized  the  company  to  operate  and 
carry  out; 

(4)  The  tide  and  name  of  the  person 
required  by  §  111.209(b); 

(5)  Procedures  to  notify  the 
Administrator  and  any  carrier  for  which 
it  is  performing  screening  in  the  event 
that  the  procediu'es,  facilities,  or 
equipment  that  it  is  using  are  not 
adequate  to  perform  screening  under 
this  part; 

(6)  The  curriculum  used  to  train 
screeners; 

(7)  A  statement  signed  by  the  person 
required  by  §  1 1 1 .  209(b)  on  behalf  of  the 
company  confirming  that  the 
information  contained  in  the  operations 
specifications  is  true  and  correct;  and 

(8)  Any  other  subjects  that  the 
Administrator  deems  necessary. 

(c)  Each  screening  company  having 
approved  operations  specifications 
shall— 

(1)  Maintain  at  least  one  complete 
copy  of  the  operations  specifications  at 
its  principal  business  office; 

(2)  Maintain  a  complete  copy  or  the 
pertinent  portions  of  its  approved 
operations  specifications  at  each  airport 
where  it  conducts  security  training; 

(3)  Ensure  that  its  operations 
specifications  are  amended  so  as  to 
maintain  current  descriptions  of  the 
screening  company  and  its  services, 
procedures,  and  facilities; 

(4)  Make  its  operation  specifications 
available  to  the  Administrator  for 
inspection  upon  request; 

(5)  Provide  current  operations 
specifications  to  each  carrier  for  which 
it  screens; 

(6)  With  the  exception  of  information 
described  in  paragraph  (b)(1)  of  this 
section,  restrict  the  availability  of 
information  contained  in  the  operations 
specifications  to  those  persons  with  an 
operational  need  to  know  as  provided  in 
§  191.5(b)  of  this  chapter;  and 

(7)  Refer  requests  for  such  information 
by  other  persons  to  the  Administrator. 

§111.115    Operations  specifications: 
Approval,  amendments,  and  limitations. 

(a)  Each  applicant  for  a  provisional 
screening  company  certificate  shall 
submit  its  proposed  operations 
specifications  to  the  Administrator 
when  applying  for  a  provisional 
screening  company  certificate.  After 
receiving  the  proposed  operations 
specifications,  the  Administrator  will 
approve  the  operations  specifications  or 
will  notify  the  appUcant  to  modify  its 
operations  specifications  to  comply 
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with  the  appli  :abie  requirements  of  this 
part.  The  applicant  may  petition  the 
Administrator  to  reconsider  the  notice 
to  modify.  A  p  etition  shall  be  submitted 
no  later  than  1 5  days  from  the  date  that 
a  notice  to  modify  is  issued. 

(b)  The  Adn  dnistrator  may  amend 
approved  opeiations  specifications  if  it 
is  determined  that  safety  and  the  public 
interest  requir  s  the  amendment  as 
follows: 

(1)  The  Adn  dnistrator  notifies  the 
screening  company  in  writing  of  the 
proposed  amendment,  fixing  a  period  of 
not  less  than  3  0  days  within  which  it 
may  submit  wdtten  information,  views, 
and  argument  on  the  amendment. 

(2)  After  cor  sidering  all  relevant 
material,  the  /  dministrator  notifies  the 
screening  com  pany  of  any  amendment 
adopted  or  rescinds  the  notice.  The 
amendment  will  become  effective  not 
less  than  30  d^s  after  the  screening 
company  certificate  holder  receives  the 
notice  unless  I  he  certificate  holder 
petitions  the  i^  dministrator  to 
reconsider  the  amendment,  in  which 
case  the  effect  ve  date  will  be  stayed  by 
the  Administri  itor. 

(3)  If  the  Ad  ninistrator  finds  that 
there  is  an  em(  srgency  requiring 
immediate  act  on  with  respect  to  safety 
in  air  transpor  ation  or  in  air  commerce 
that  makes  the  procedures  in  this 
paragraph  imp  racticable  or  contrary  to 
safety  or  the  p  iblic  interest,  the 
Administrator  may  issue  an  amendment 
that  will  becoi  le  effective  without  stay 
on  the  date  th<  t  a  screening  company 
receives  notic<  of  it.  In  such  a  case,  the 
Administrator  will  incorporate  the 
findings  and  a  brief  statement  of  the 
reasons  for  it  i  i  the  notice  of  the 
amendment  to  be  adopted. 

(c)  A  screen  ng  company  may  submit 
a  request  to  th( !  Assistemt  Administrator 
to  amend  its  o  )erations  specifications. 
The  applicatio  a  shall  be  filed  with  the 
Assistant  Adm  inistrator  at  least  30  days 
before  the  date  that  it  proposes  for  the 
amendment  to  become  effective  luiless  a 
shorter  period  is  allowed  by  the 
Assistant  Adm  inistrator.  The  Assistant 
Administrator  will  approve  or  deny  a 
request  within  15  days  after  receiving 
the  proposed  a  mendment.  Within  30 
days  after  rece  ving  from  the  Assistant 
Administrator  a  notice  of  refusal  to 
approve  an  ap  )lication  for  amendment, 
the  applicant  i  [lay  petition  the 
Administrator  to  reconsider  the  refusal 
to  amend. 

(d)  The  FAA  may  limit  the  specific 
locations  at  w!  dch  a  screening  company 
may  operate  if  it  determines  that  the 
company's  op(  rations  are  contrary  to 
the  interests  o  aviation  safety  and 
security. 


§111.117    Oversight  by  air  carriers,  foreign 
air  carriers,  or  indirect  air  carriers. 

(a)  Each  screening  company  shall 
allow  any  air  carrier,  foreign  air  carrier, 
or  indirect  air  carrier  for  which  it  is 
performing  screening  under  part  108, 
part  109,  or  part  129  of  this  chapter  to 
do  the  following: 

(1)  Inspect  the  screening  company's 
facilities,  equipment,  and  records  to 
determine  the  screening  company's 
compliance  with  this  part,  the  screening 
company's  security  program,  and  the 
screening  company's  operations 
specifications. 

(2)  Test  the  performance  of  the 
screening  company  using  procedures 
specified  in  the  applicable  security 
program(s). 

(b)  Each  screening  company  holding  a 
certificate  under  this  part  shall  provide 
a  copy  of  each  letter  of  investigation  and 
final  enforcement  action  to  each  carrier 
using  the  screening  location  where  the 
alleged  violation  occurred.  The  copy 
shall  be  provided  to  the  applicable 
carrier's  corporate  security  officer 
within  3  business  days  of  receipt  of  the 
letter  of  investigation  or  final 
enforcement  action. 

§111.119    Business  office. 

(a)  Each  screening  company  shall 
maintain  a  principal  business  office 
with  a  mailing  address  in  the  name 
shown  on  its  certificate. 

(b)  Each  screening  company  shall 
notify  the  Administrator  before 
changing  the  location  of  its  business. 
The  notice  shall  be  submitted  in  writing 
at  least  30  days  before  the  change. 

Subpart  C — Operations 

§  1 1 1 .201     Screening  of  persons  and 
property  and  acceptance  of  cargo. 

(a)  Each  screening  company  shall  use 
the  procedures  included  in  its  approved 
security  program  to: 

(1)  Inspect  each  person  entering  a 
sterile  area; 

(2)  Inspect  each  person's  accessible 
property  entering  a  sterile  area;  and 

(3)  Prevent  or  deter  the  introduction 
into  a  sterile  area  of  any  explosive, 
incendiary,  or  deadly  or  dangerous 
weapon  on  or  about  each  person  or  the 
person's  accessible  property. 

(b)  Each  screening  company  shall 
deny  entry  into  a  sterile  area  at  a 
checkpoint  to: 

(1)  Any  person  who  does  not  consent 
to  a  search  of  his  or  her  person  in 
accordance  with  the  screening  system 
prescribed  in  paragraph  (a)  of  this 
section;  and 

(2)  Any  property  of  any  person  who 
does  not  consent  to  a  search  or 
inspection  of  that  property  in 


accordance  with  the  screening  system 
prescribed  by  paragraph  (a)  of  this 
section. 

(c)  The  provisions  of  paragraph  (a)  of 
this  section  with  respect  to  firearms  and 
weapons  do  not  apply  to  the  following: 

(1)  Law  enforcement  personnel 
required  to  carry  firearms  or  other 
weapons  while  in  the  performance  of 
their  duties  at  airports. 

(2)  Persons  authorized  to  carry 
firearms  in  accordance  with  §  108.213, 
108.215,  108.217,  or  129.27  of  this 
chapter. 

(3)  Persons  authorized  to  carry 
firearms  in  sterile  areas  under  FAA- 
approved  or  FAA-accepted  security 
programs. 

(d)  Each  screening  company  shall  staff 
the  screening  locations  that  it  operates 
with  supervisory  and  nonsupervisory 
personnel  in  accordance  with  the 
standards  specified  in  its  security 
program. 

(e)  Each  screening  company  shall  use 
the  procedures  included  in  its  approved 
seciu-ity  program  to: 

(1)  Inspect  checked  baggage,  or  cargo 
presented  for  inspection  by  a  carrier; 
and 

(2)  Prevent  or  deter  the  carriage  of 
explosives  or  incendiaries  in  checked 
baggage  or  cargo  onboard  passenger 
aircraft. 

§  1 1 1 .203    Use  of  screening  equipment. 

(a)  Each  screening  company  shall 
operate  all  screening  equipment  in 
accordance  with  its  approved  secvuity 
program. 

(b)  The  Administrator  authorizes  a 
certificated  screening  company  to  use  X- 
ray  systems  for  inspecting  property 
under  an  approved  security  program  if 
the  screening  company  shows  that: 

(1)  A  program  for  initial  and  recurrent 
training  of  operators  of  the  system  that 
includes  training  in  radiation  safety,  the 
efficient  use  of  X-ray  systems,  and  the 
identification  of  imauthorized  weapons, 
explosives,  incendiaries,  and  other 
dangerous  articles  is  established. 

(2)  The  system  meets  the  imaging 
requirements  set  forth  in  its  approved 
security  program. 

(c)  If  requested  by  individuals,  their 
photographic  equipment  and  film 
packages  shall  be  inspected  without 
exposure  to  X-ray  or  explosives 
detection  systems. 

(d)  Each  screening  company  shall 
comply  with  the  X-ray  duty  time 
limitations  specified  in  its  approved 
security  program. 

§  1 1 1 .205    Empioyment  standards  for 
screening  personnei. 

(a)  No  screening  company  shall  use 
any  person  to  perform  any  screening 
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function  in  the  United  States  unless  that 
person  has: 

(1)  A  high  school  diploma,  a  General 
Equivalency  Diploma,  or  a  combination 
of  education  and  experience  that  the 
screening  company  has  determined  to 
have  equipped  the  person  to  perform 
the  duties  of  the  screening  position. 

(2)  Basic  aptitudes  and  physical 
abilities  including  color  perception, 
visual  and  aural  acuity,  physical 
coordination,  and  motor  skills  to  the 
following  standards: 

(i)  Screeners  shall  be  able  to  identify 
the  components  that  may  constitute  an 
explosive  or  an  incendiary; 

(ii)  Screeners  shall  be  able  to  identify 
objects  that  appear  to  match  those  items 
described  in  all  cxurent  security 
directives  and  emergency  amendments; 

(iii)  Screeners  operating  X-ray  and 
explosives  detection  system  equipment 
shall  be  able  to  distinguish  on  the 
equipment  monitors  the  appropriate 
imaging  standards  specified  in  the 
screening  company's  approved  security 
program; 

(iv)  Screeners  operating  any  screening 
equipment  shall  be  able  to  distinguish 
each  color  displayed  on  every  type  of 
screening  equipment  and  explain  what 
each  color  signifies; 

(v)  Screeners  shall  be  able  to  hear  and 
respond  to  the  spoken  voice  and  to 
audible  alarms  generated  by  screening 
equipment  in  an  active  checkpoint  or 
other  screening  environment; 

(vi)  Screeners  performing  manual 
searches  or  other  related  operations 
shall  be  able  to  efficiently  and 
thoroughly  manipulate  and  handle  such 
baggage,  containers,  cargo,  and  other 
objects  subject  to  secxirity  processing; 

(vii)  Screeners  performing  manual 
searches  of  cargo  shall  be  able  to  use 
tools  that  cdlow  for  opening  and  closing 
boxes,  crates,  or  other  common  cargo 
packaging; 

(viii)  Screeners  performing  screening 
of  cargo  shall  be  able  to  stop  the  transfer 
of  suspect  cargo  to  passenger  air 
carriers;  and 

(ix)  Screeners  performing  pat-down  or 
hand-held  metal  detector  searches  of 
persons  shall  have  sufficient  dexterity 
and  capability  to  thoroughly  conduct 
those  procedures  over  a  person's  entire 
body. 

(3)  The  ability  to  read,  speak,  write, 
and  understand  English  well  enough  to: 

(i)  Carry  out  written  and  oral 
instructions  regarding  the  proper 
performance  of  screening  duties; 

(ii)  Read  English  language 
identification  media,  credentials,  edrline 
tickets,  documents,  air  waybills, 
invoices,  and  labels  on  items  normally 
encountered  in  the  screening  process; 


(iii)  Provide  direction  to  and 
luiderstand  and  answer  questions  from 
English-speaking  persons  undergoing 
screening  or  submitting  cargo  for 
screening;  and 

(iv)  Write  incident  reports  and 
statements  and  log  entries  into  security 
records  in  the  English  language. 

(4)  Satisfactorily  completed  all  initial, 
recurrent,  and  appropriate  specialized 
training  required  by  the  screening 
-company's  security  program.  Initial  and 
recurrent  training  for  all  screeners  shall 
include,  but  is  not  limited  to,  the 
following: 

(i)  The  conduct  of  screening  of 
persons  in  a  courteous  and  efficient 
manner. 

(ii)  Compliance  with  the  applicable 
civil  rights  laws  of  the  United  States. 

(5)  For  persons  with  supervisory 
screening  duties,  initial  and  recurrent 
training  shall  include  leadership  and 
management  subjects  as  specified  in  the 
screening  company's  security  program. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)(4)  of  this  section,  the 
screening  company  may  use  a  person 
during  the  on-the-job  portion  of  training 
to  perform  security  functions  provided 
that  the  person  is  closely  supervised 
and  does  not  make  independent 
judgments  as  to  whether  persons  or 
property  may  enter  sterile  areas  or 
aircraft  or  whether  cargo  may  be  loaded 
aboard  aircraft  wnthout  further 
inspection. 

(c)  No  screening  company  shall  use  a 
person  to  perform  a  screening  function 
after  that  person  has  failed  an 
operational  test  related  to  that  function 
until  that  person  has  successfully 
completed  the  remedial  training 
specified  in  the  screening  company's 
security  program. 

(d)  Each  air  carrier  with  a  ground 
security  coordinator  and  each  foreign  air 
carrier  and  indirect  air  carrier  with  a 
screening  supervisor  shall  ensure  that 
that  person  conducts  and  documents  an 
aimual  evaluation  of  each  person 
assigned  screening  duties.  The  ground 
security  coordinator  or  supervisor  may 
continue  that  person's  employment  in  a 
screening  capacity  only  upon 
determining  that  the  person: 

(1)  Has  not  suffered  a  significant 
diminution  of  any  physical  ability 
required  to  perform  a  screening  function 
since  the  last  evaluation  of  those 
abilities; 

(2)  Has  a  satisfactory  record  of 
performance  and  attention  to  duty  based 
on  the  standards  and  requirements  in 
the  approved  screening  company's 
security  program;  and 

(3)  Demonstrates  the  current 
knowledge  and  skills  necessary  to 


perform  screening  functions 
courteously,  vigilantly,  and  effectively. 

§  11 1 .207    Disclosure  of  sensitive  security 
information. 

(a)  Each  screening  company  shall 
ensure  that  for  each  screener  trainee 
who  will  be  required  to  have  an 
employment  history  verification,  the 
steps  in  §  107.207(c)(1),  (2),  (3),  and  (4), 
or  §  108.221(c)(1),  (2),  (3),  and  (4)  of  this 
chapter  have  been  completed  before  the 
screener  trainee  receives  sensitive 
security  information  as  defined  in  part 
191  of  this  chapter. 

(b)  If  the  employee  application, 
emplojrment  verification,  or  criminal 
history  record  check  has  disclosed  that 
the  trainee  has  a  history  of  a 
disqualifying  crime  as  provided  in 

§  107.207(b)(2)  or  §  108.221(b)(2)  of  this 
chapter,  no  sensitive  security 
information  may  be  provided  to  that 
trainee. 

(c)  If  a  criminal  history  record  check 
has  been  requested  under 

§  108.221(c)(5)  of  diis  chapter,  the 
trainee  may  receive  sensitive  secxirity 
information  unless  and  until  the  results 
of  the  recorJ'check  disclose  a 
disqualifying  crime. 

§  1 1 1 .209    Screening  company 
management. 

(a)  Each  screening  company  shall 
have  sufficient  qualified  management 
and  technical  persoiuiel  to  ensiu^  the 
highest  degree  of  safety  in  its  screening. 

(b)  Each  screening  company  shall 
designate  a  screening  performance 
coordinator  (SPC)  as  the  primary  point 
of  contact  for  security-related  activities 
and  commmiications  with  the  FAA  and 
carrier. 

(1)  To  serve  as  a  screening 
performance  coordinator  imder  this 
part,  a  person  shall  have  the  follovdng: 

(i)  Except  as  provided  in  paragraph  (e) 
of  this  section,  at  least  1  year  of 
supervisory  or  managerial  experience 
within  the  last  3  years  in  a  position  that 
exercised  control  over  any  aviation 
security  screening  required  under  this 
part  or  part  108,  109,  or  129  of  this 
chapter. 

(ii)  Successfully  completed  the  initial 
seciuity  screener  training  course, 
including  the  end  of  course  FAA  exam. 

(2)  Eacn  screening  company  shall 
notify  the  Administrator  within  10  days 
of  any  screening  performance 
coordinator  change  or  any  vacancy. 

(c)  Each  screening  performance 
coordinator  shall  to  the  extent  of  his  or 
her  responsibilities  have  a  working 
knowledge  of  the  following  with  respect 
to  the  screening  company's  operations: 

(1)  This  part. 

(2)  Part  108,  109,  or  129  and  part  191 
of  this  chapter. 
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S 1 1 1 .21 1    Screwing  company  Instructor 
qualifications. 

(a)  No  screening  company  shall  use 
any  person  as  i  classroom  instructor 
unless  that  per  son  meets  the 
reauirements  cjf  this  part. 

(b)  To  be  eligible  for  designation  as  a 
security  screeniing  instructor  for  a 
course  of  training,  a  person  shall  have 
a  minimum  of  ko  hours  of  actual 


expenence  as 
making  indepi 
otherwise  aui 
Administrator, 
(c)  An  insi 


seciu'ity  screener 
ident  judgments,  unless 
)rized  by  the 


ctor  shall  pass  the  FAA 
screener  knowledge-based  and 
performance  tepts  for  each  type  of 
screening  to  bei  taught  and  for  the 
procedures  ana  equipment  for  which 
the  instructor  will  provide  training, 
unless  otherwise  authorized  by  the 
Administrator. 

(d)  An  instnictor  may  not  be  used  in 
an  approved  course  of  training  until  he 
or  she  has  been  briefed  regarding  the 
objectives  and  standards  of  the  course. 

(e)  This  section  does  not  prevent  a 
screening  comaany's  using  guest 
speakers  or  per  sons  in  training  as 
instructors  if  ti  ey  are  under  the  direct 
supervision  of  i  qualified  security 
screening  instr  ictor  who  is  readily 
available  for  co  nsultation. 


scieen 
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screeners,  screeners-in-charge,  and 
checkpoint  security  supervisors  for  the 
screening  company  have  knowledge  of 
the  provisions  of  this  part,  the  screening 
company's  security  program,  and 
applicable  security  directive,  emergency 
amendment,  and  information  circular 
information  to  the  extent  that  such 
individuals  need  to  know  in  order  to 
perform  their  duties. 

§  1 1 1 .215    Training  tests:  Requirements. 

(a)  Each  screening  company  shall 
ensure  that  each  screener  trainee  passes 
an  FAA  screener  readiness  test  for  each 
type  of  screening  to  be  performed  and 
for  the  procedures  and  equipment  to  be 
used  prior  to  beginning  on-the-job 
training. 

(b)  Each  screening  company  shall 
ensure  that  each  screener  completes  40 
hours  of  on-the-job  training  and  passes 
an  FAA  on-the-job  training  test  before 
exercising  independent  judgment  as  a 
screener. 

(c)  Each  screening  company  shall 
ensure  that  each  screener  passes  an  FAA 
review  test  at  the  conclusion  of  his  or 
her  recurrent  training. 

(d)  Unless  otherwise  authorized  by 
the  Administrator,  each  screening 
company  shall  use  computer-based 
testing  to  administer  FAA  tests  for 
screener  readiness,  on-the-job  training, 
and  recurrent  training. 

(e)  Each  screening  company  shall 
ensure  that  each  test  that  it  administers 
under  paragraphs  (a)  and  (c)  of  this 
section  is  monitored  by  an  employee  of 
the  carrier  for  which  it  screens. 

§  1 1 1 .21 7    Training  tests:  Cheating  or  other 
unauthorized  conduct. 

Except  as  authorized  by  the 
Administrator,  no  person  may: 

(a)  Copy  or  intentionally  remove  a 
knowledge-based  or  performance  test 
under  this  part; 

(b)  Give  to  another  or  receive  from 
another  any  part  or  copy  of  that  test; 

(c)  Give  help  on  that  test  to  or  receive 
help  on  that  test  from  any  person  during 
the  period  that  the  test  is  being  given; 

(a)  Take  any  part  of  that  test  on  behalf 
of  another  person; 

(e)  Use  any  material  or  aid  during  the 
period  that  the  test  is  being  given;  or 

(f)  Cause,  assist,  or  participate 
intentionally  in  any  act  prohibited  by 
this  paragraph. 

§  1 1 1 .219    Screener  letter  of  completion  of 
training. 

(a)  Each  screening  company  shall 
issue  letters  of  completion  of  training  to 
screeners,  screeners-in-charge,  and 
checkpoint  security  supervisors  upon 
each  successful  completion  of  their 
approved  initial,  recurrent,  and 
specialized  courses  of  training. 


(b)  Each  letter  shall  contain  at  least 
the  following  information: 

(1)  The  name  of  the  company  and  the 
number  of  the  screening  company 
certificate. 

(2)  The  name  of  the  screener  to  whoni 
it  is  issued. 

(3)  The  course  of  training  for  which  it 
is  issued. 

(4)  The  type(s)  of  screening  the 
screener  has  been  trained  to  perform, 
which  may  include  persons,  accessible 
property,  checked  baggage,  and  cargo. 

(5)  The  equipment  and  methods  of 
screening  that  the  screener  has  been 
trained  to  operate  and  carry  out. 

(6)  The  date  of  completion. 

(7)  A  statement  that  the  trainee  has 
satisfactorily  completed  each  required 
stage  of  the  approved  course  of  training, 
including  the  tests  for  those  stages. 

(8)  The  signatiu-e  of  a  supervisory- 
level  individual  (ground  security 
coordinator,  checkpoint  security 
supervisor,  or  screener-in-charge). 


§111.221 
records. 


Screener  and  supervisor  training 


(a)  Whenever  a  screener,  screener-in- 
charge,  or  checkpoint  seciuity 
supervisor  completes  or  terminates  his 
or  her  training  or  transfers  to  another 
company,  the  screening  company  shall 
annotate  the  employee's  record  to  that 
effect. 

(b)  The  screening  company  shall  upon 
request  of  a  screener,  screener-in-charge, 
or  checkpoint  security  supervisor  make 
a  copy  of  the  employee's  training  record 
available  to  the  employee  within  4  days 
of  his  or  her  request. 

(c)  A  screener,  screener-in-charge,  or 
checkpoint  security  supervisor^ who  has 
been  issued  a  letter  of  completion  of 
training  may  request  in  writing  that  the 
screening  company  provide  to  another 
certificated  screening  compemy  or  a 
screening  company  that  has  applied  for 
a  screening  company  certificate  a 
complete  copy  of  the  employee's 
training  and  performance  records.  Upon 
receiving  such  a  request,  the  screening 
company  shall  provide  the  records  to 
the  second  company  within  7  days.  Any 
company  receiving  records  from  another 
company  may  use  the  screener, 
screener-in-charge,  or  checkpoint 
security  supervisor  without  providing 
retraining  if  the  company  provides       %- 
transition  training  as  specified  in  its 
security  program,  imless  an  evaluation 
of  the  employee's  training  shows  the 
results  to  be  unsatisfactory  or  the 
employee  has  not  performed  screening 
functions  for  1  year  or  more. 

(d)  A  screening  company  may  request 
from  another  screening  company 
records  for  a  screener,  screener-in- 
charge,  or  checkpoint  security 
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supervisor  as  described  in  paragraph  (c) 
of  this  section  when  a  signed  consent 
form  has  been  provided  by  the 
employee  whose  records  are  to  be 
requested. 

(e)  Upon  the  termination  of  screening 
services  at  a  site,  a  screening  company 
shall  surrender  all  original  records 
required  under  this  part  to  the  carrier 
for  which  it  was  conducting  screening 
under  this  part. 

(f)  Records  of  training,  testing,  and 
certification  shall  be  made  available 
promptly  to  FAA  special  agents  upon 
request  and  shall  be  maintained  for  a 
period  of  at  least  180  days  following  the 
termination  of  duty  for  a  screener, 
screener-in-charge,  or  checkpoint 
security  supervisor.  Test  records  will 
include  all  tests  to  which  the  employee 
was  subjected,  not  just  those 
satisfactorily  completed. 

§  1 1 1 .223    Automated  performance 
standards. 

(a)  Each  screening  company  shall  use 
a  threat  image  projection  system  for 
each  X-ray  and  explosives  detection 
system  that  it  operates  as  specified  in  its 
security  program  to  measure  the 
performance  of  individual  screeners, 
screening  locations,  euid  screening 
companies. 

(b)  Each  screening  company  shall 
meet  the  performance  standards  set 
forth  in  its  security  program. 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

14.  The  authority  citation  for  part  129 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40104-40105,^ 
40113.  40119,  44701-44702.  44712,  44716-' 
44717,  44722.  44901-44904,  44906,  44935 
note. 

15.  Amend  §  129.25  by  revising 
paragraph  (a);  by  removing  "and"  at  the 
end  of  paragraph  (c)(3);  by  removing  the 
period  at  the  end  of  paragraph  (c)(4)  and 
adding  a  semicolon  in  its  place;  by 
adding  new  paragraphs  (c)(5)  and  (c)(6); 
by  revising  paragraphs  (e)(2),  (e)(3), 
(e)(4),  and  (j);  and  by  adding  new 
paragraphs  (k),  (1),  (m),  (n),  (o),  and  (p) 
to  read  as  follows: 

§129.25    Airplane  security. 

(a)  Terms  defined  in  parts  107, 108, 
109,  and  111  of  this  chapter  apply  to 
this  part.  For  purposes  of  this  part,  parts 
107,  108,  109,  and  111  of  this  chapter, 
and  secvu-ity  programs  under  these 
parts,  the  following  definitions  also 
apply: 


(c)  *   *   * 

(5)  Include  within  it  a  description  of 
how  the  foreign  air  carrier  will  provide 
oversight  to  each  screening  company 
performing  screening  on  its  behalf;  and 

(6)  Include  within  it  a  description  of 
how  the  foreign  air  carrier  will  evaluate 
and  test  the  performance  of  screening. 
***** 

(e)  *   *   * 

(2)  A  foreign  air  carrier  may  submit  a 
request  to  the  Assistant  Administrator  to 
amend  its  accepted  security  program  as 
follows: 

(i)  The  application  shall  be  filed  with 
the  Assistant  Administrator  at  least  45 
days  before  the  date  it  proposes  for  the 
amendment  to  become  effective,  unless 
a  shorter  period  is  allowed  by  the 
Assistant  Administrator. 

(ii)  Within  30  days  after  receiving  a 
proposed  amendment,  the  Assistant 
Adininistrator,  in  writing,  either 
approves  or  denies  the  request  to 
amend. 

(iii)  An  amendment  to  a  foreign  air 
carrier  seciu-ity  program  may  be 
approved  if  the  Assistant  Administrator 
determines  that  safety  and  the  public 
interest  will  allow  it,  and  the  proposed 
amendment  provides  the  level  of 
seciunty  required  under  this  part. 

(iv)  Within  45  days  after  receiving  a 
denial,  the  foreign  air  carrier  may 
petition  the  Administrator  to  reconsider 
the  denial. 

(v)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  either  approves  the 
request  to  amend  or  transmits  the 
petition,  together  with  any  pertinent 
information,  to  the  Administrator  for 
reconsideration.  The  Administrator 
disposes  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Assistant  Administrator  to  approve  the 
amendment,  or  affirms  the  denial. 

(3)  If  the  safety  and  the  public  interest 
require  an  amendment,  the  Assistant 
Administrator  may  amend  an  accepted 
security  program  as  follows: 

(i)  The  Assistant  Administrator 
notifies  the  foreign  air  carrier,  in 
writing,  of  the  proposed  amendment, 
fixing  a  period  of  not  less  than  45  days 
within  which  the  foreign  air  carrier  may 
submit  written  information,  views,  and 
arguments  on  the  amendment. 

(ii)  After  considering  all  relevant 
material,  the  Administrator  notifies  the 
foreign  air  carrier  of  any  amendment 
adopted  or  rescinds  the  notice.  The 
foreign  air  carrier  may  petition  the 
Administrator  to  reconsider  the 
amendment,  in  which  case  the  eifective 
date  of  the  amendment  is  stayed  until 
the  Administrator  reconsiders  the 
matter. 


(iii)  Upon  receipt  of  a  petition  for 
reconsideration,  the  Assistant 
Administrator  either  amends  or 
withdraws  the  notice  or  transmits  the 
petition,  together  with  any  pertinent 
information,  to  the  Administrator  for 
reconsideration.  The  Administrator 
disposes  of  the  petition  within  30  days 
of  receipt  by  either  directing  the 
Administrator  to  withdraw  or  amend 
the  amendment,  or  .by  affirming  the 
amendment. 

(4)  If  the  Assistant  Administrator 
finds  that  there  is  an  emergency 
requiring  immediate  action  with  respect 
to  safety  in  air  transportation  or  in  air 
commerce  that  makes  procedures  in  this 
section  contrary  to  the  public  interest, 
the  Assistant  Administrator  may  issue 
an  amendment,  effecdve  without  stay, 
on  the  date  the  foreign  air  carrier 
receives  notice  of  it.  In  such  a  case,  the 
Assistant  Administrator  shall 
incorporate  in  the  notice  a  brief 
statement  of  the  reasons  and  findings  for 
the  amendment  to  be  adopted.  The 
foreign  afr  carrier  may  file  a  petition  for 
reconsideration  under  paragraph  (e)(2) 
of  this  section;  however,  this  does  not 
stay  the  effectiveness  of  the  emergency 
amendment. 
***** 

(j)  The  following  apply  to  the 
screening  of  persons  and  property,  and 
the  acceptance  of  cargo: 

(1)  Each  foreign  air  carrier  required  to 
conduct  screening  under  a  security 
program  shall  use  the  procedures 
included,  and  the  facilities  and 
equipment  described,  in  its  screening 
company  security  program(s)  to  inspect 
each  person  entering  a  sterile  area,  each 
person's  accessible  property,  and 
checked  baggage  and  cargo  as  specified. 

(2)  Each  foreign  air  carrier  required  to 
conduct  screening  under  a  security 
program  shall  detect  and  prevent  the 
carriage  aboard  aircraft  and  introduction 
into  a  sterile  area  of  any  unauthorized 
explosive,  incendiary,  or  deadly  or 
dangerous  weapon  on  or  about  each 
person  or  the  person's  accessible 
property. 

(3)  Each  foreign  air  carrier  required  to 
conduct  screening  under  a  security 
program  shall  use  the  procedures 
included  and  the  facilities  and 
equipment  described  in  its  screening 
company  security  program(s)  to  prevent 
the  carriage  of  any  unauthorized 
explosive,  incendiary,  or  deadly  or 
dangerous  weapon  aboard  a  passenger 
aircraft. 

(k)  Except  as  provided  in  §  111.109{k) 
of  this  chapter  each  foreign  air  carrier 
required  to  conduct  screening  of 
persons  and  property  for  locations 
within  the  United  States  under  a 
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screener,  screener-in-charge,  checkpoint 
security  supervisor,  or  other  screening 
company  supervisor,  unless  otherwise 
authorized  by  the  Administrator. 

(2)  Be  familiar  with  the  testing  and 
grading  procedures  contained  in  the 
screening  company's  security  program. 

(3)  Meet  other  qualifications  set  forth 
in  the  screening  company's  security 
program. 

16.  Amend  §  129.26  by  removing 
paragraphs  (a)(3)  and  (a)(4); 
redesignating  paragraph  (a)(5)  as  new 
paragraph  (a)(3)  and  revising  it;  and 
adding  a  new  paragraph  (a)(4)  to  read  as 
follows: 

§  129.26    Use  of  X-ray  system. 

(a)*  *  * 

(3)  The  system  meets  the  imaging 
requirements  set  forth  in  the  screening 
standard  security  program  using  the 
step  wedge  specified  in  American 
Society  for  Testing  and  Materials 
Standard  F792-82;  and 

(4)  It  ensures  that  each  X-ray  system 
that  it  uses  has  a  functioning  threat 
image  projection  system  installed  on  it 
that  meets  the  standards  set  forth  in  its 
security  program  unless  otherwise 
authorized  by  the  Administrator. 

(i)  Automated  X-ray  threat  image 
projection  data  will  be  collected  as 
specified  in  the  model  security  program 
and  in  the  responsible  screening 
company's  seciuity  program. 

(ii)  The  foreign  air  carrier  shall  make 
X-ray  threat  image  projection  data 
available  to  the  FAA  upon  request  and 
shall  allow  the  FAA  to  download  threat 
image  projection  data  upon  request. 
***** 

17.  Add  a  new  §  129.28  to  read  as 
follows: 

§  1 29.28    Use  of  explosives  detection 
systems. 

(a)  When  the  Administrator  shall 
require  by  an  amendment  under 

§  129.25(e),  each  foreign  air  carrier 
required  to  conduct  screening  under  a 
security  program  shall  use  an  e.xplosives 
detection  system  that  has  been  approved 
by  the  Administrator  to  screen  checked 
baggage  on  each  international  flight  in 
accordance  with  its  security  program 
and  its  screening  company  security 
programs. 

(b)  Unless  otherwise  authorized  by 
the  Administrator,  each  foreign  air 
carrier  shall  ensure  that  each  explosives 
detection  system  that  it  uses  has  a 
functioning  threat  image  projection 
system  that  meets  the  standards  set  forth 
in  its  security  program. 

(1)  Automated  explosives  detection 
system  threat  image  projection  data  will 
be  collected  as  specified  in  the  foreign 
air  carrier's  security  program  and  in  the 


responsible  screening  company's 
security  program. 

(2)  The  foreign  air  carrier  shall  make 
explosives  detection  system  threat 
image  projection  data  available  to  the 
FAA  upon  request  and  shall  allow  the 
FAA  to  download  threat  image 
projection  data  upon  request. 

PART  191— PROTECTION  OF 
SENSITIVE  SECURITY  INFORMATION 

18.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  5103,  40113, 
40119,  44701-44702,  44705-44706,  44901- 
44907,  44913-44914,  44932,  44935^4936, 
46105. 

19.  Revise  §  191.1(c)  to  read  as 
follows: 

§191.1    Applicability  and  definitions. 

*         *   -      *         *         * 

(c)  The  authority  of  the  Administrator 
under  this  part  also  is  exercised  by  the 
Assistant  Administrator  for  Civil 
Aviation  Security  emd  the  Deputy 
Assistant  Administrator  for  Civil 
Aviation  Security  and  any  other 
individual  formally  designated  to  act  in 
their  capacity.  For  matters  involving  the 
release  or  withholding  of  information 
and  records  containing  information 
described  in  §  191.7(a)  through  (g), 
related  documents  described  in 
§  191.7(1),  and  §  191. 7(m),  the  authority 
may  be  further  delegated.  For  matters 
involving  the  release  or  withholding  of 
information  and  records  containing 
information  described  in  §  191.7(h) 
through  (k)  and  related  documents 
described  in  §  191.7(1),  the  authority 
may  not  be  further  delegated. 

20.  Revise  §  191.5  to  read  as  follows: 

§191.5    Records  and  information  protected 
by  others. 

(a)  Each  airport  operator,  air  carrier, 
indirect  air  carrier,  foreign  air  carrier, 
and  certificated  screening  company,  and 
each  person  receiving  information 
under  §  191.3(b),  and  each  individual 
employed  by,  contracted  to,  or  acting  for 
an  airport  operator,  air  carrier,  indirect 
air  carrier,  foreign  air  carrier, 
certificated  screening  company,  or 
person  receiving  information  under 

§  191.3(b)  shall  restrict  disclosure  of  and 
access  to  sensitive  security  information 
described  in  §  191.7(a)  through  (g),  (j), 
(k),  (m),  and,  as  applicable,  §  191.7(1)  to 
persons  with  a  need  to  know  and  shall 
refer  requests  by  other  persons  for  such 
information  to  the  Administrator. 

(b)  A  person  has  a  need  to  know 
sensitive  security  information  when  the 
information  is  necessary  to  carry  out 
FAA-approved  or  directed  aviation 
secxu-ity  duties;  when  the  person  is  in 
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training  for  such  a  position;  when  the 
information  is  necessary  to  supervise  or 
otherwise  manage  the  individuals 
carrying  out  such  duties;  to  advise  the 
airport  operator,  air  carrier,  indirect  air 
carrier,  foreign  air  carrier,  or  certificated 
screening  company  regarding  the 
specific  requirements  of  any  FAA 
seciuity-related  requirements;  or  to 
represent  the  airport  operator,  air 
carrier,  indirect  air  carrier,  foreign  air 
carrier,  certificated  screening  company, 
or  person  receiving  information  imder 
§  191.3(d)  in  connection  with  any 
judicial  or  administrative  proceeding 
regarding  those  requirements.  For  some 
specific  information,  the  Administrator 
may  make  a  finding  that  only  specific 
persons  or  classes  of  persons  have  a 
need  to  know. 

(c)  When  sensitive  seciuity 
information  is  released  to  imauthorized 
persons,  any  air  carrier,  airport  operator, 
indirect  air  carrier,  foreign  air  carrier, 
certificated  screening  company,  or 
individual  with  knowledge  of  the 
release  shall  inform  the  Administrator. 

(d)  Violation  of  this  section  is  grounds 
for  a  civil  penalty  and  other 
enforcement  or  corrective  action  by  the 
FAA. 

(e)  Wherever  this  part  refers  to  an  air 
carrier,  airport  operator,  indirect  air 
carrier,  foreign  air  carrier,  or  certificated 
screening  company,  those  terms  also 
include  applicants  for  such  authority. 

(f)  An  individual  who  is  in  training 
for  a  position  is  considered  to  be 
employed  by,  contracted  to,  or  acting  for 
an  airport  operator,  air  carrier,  indirect 
air  carrier,  foreign  air  carrier, 
certificated  screening  company,  or 
person  receiving  information  under 
§191.303). 

21.  Amend  §  191.7  by  revising  the 
introductory  text;  by  revising 
paragraphs  (a)  and  (h);  and  by  adding 
new  paragraphs  (m)  and  (n)  to  read  as 
follows: 


§  1 91 .7    Sensitive  security  information. 

Except  as  otherwise  provided  in 
writing  by  the  Administrator,  the 
following  information  and  records 
containing  such  information  constitute 
sensitive  security  information: 

(a)  Any  approved  or  standard  security 
program  for  an  air  carrier,  foreign  air 
carrier,  indirect  air  carrier,  airport 
operator,  or  certificated  screening 
company  and  any  security  program  that 
relates  to  U.S.  mail  to  be  transported  by 
air  (including  that  of  the  United  States 
Postal  Service  and  of  the  Department  of 
Defense);  and  any  comments, 
instructions,  or  implementing  guidance 
pertaining  thereto. 
***** 

(h)  Any  information  that  the 
Administrator  has  determined  may 
reveal  a  systemic  vulnerability  of  the 
aviation  system  or  a  vulnerability  of 
aviation  facilities  to  attack.  This 
includes  but  is  not  limited  to  details  of 
inspections,  investigations,  and  alleged 
violations  and  findings  of  violations  of 
part  107, 108,  109,  or  111  of  this  chapter 
or  §  129.25,  129.26,  or  129.27  of  this 
chapter  and  any  information  that  could 
lead  to  the  disclosure  of  such  details,  as 
follows: 

(1)  For  an  event  that  occurred  less 
than  12  months  before  the  date  of  the 
release  of  the  information,  the  following 
are  not  released:  the  name  of  an  airport 
where  a  violation  occurred,  the  regional 
identifier  in  the  case  number,  a 
description  of  the  violation,  the 
regulation  allegedly  violated,  and  the 
identity  of  the  air  carrier  in  connection 
with  specific  locations  or  specific 
seciu-ity  procedures.  The  FAA  may 
release  svunmaries  of  an  air  carrier's  or 
certificated  screening  company's  total 
security  violations  in  a  specified  time 
range  without  identifying  specific 
violations.  Summaries  may  include  total 
enforcement  actions,  total  proposed 
civil  penalty  amounts,  total  assessed 
civil  penalty  amounts,  numbers  of  cases 
opened,  numbers  of  cases  referred  by 
Civil  Aviation  Security  to  FAA  counsel 


for  legal  enforcement  action,  and 
numbers  of  cases  closed. 

(2)  For  an  event  that  occurred  12 
months  or  more  before  the  date  of  the 
release  of  the  information,  the  following 
are  not  released:  the  specific  gate  or 
other  location  on  an  airport  where  the 
event  occiured.  The  FAA  may  release 
the  following:  the  niunber  of  the 
enforcement  investigative  report;  the 
date  of  the  alleged  violation;  the  name 
of  the  air  carrier,  airport,  and/ or 
certificated  screening  company;  the 
regulation  allegedly  violated;  the 
proposed  enforcement  action;  the  final 
enforcement  action;  and  the  status 
(open,  pending,  or  closed). 

(3)  The  identity  of  the  FAA  special 
agent  who  conducted  the  investigation 
or  inspection. 

(4)  Security  information  or  data 
developed  during  FAA  evaluations  of 
the  air  carriers,  airports,  indirect  air 
carriers,  and  certificated  screening 
companies  and  the  implementation  of 
the  security  programs,  including  air 
carrier,  airport,  and  indirect  air  carrier 
inspections  and  screening  location  tests 
or  methods  for  evaluating  such  tests. 
***** 

(m)  Any  approved  operations 
specifications  for  a  screening  company 
except  the  following  items,  which  are 
not  sensitive  security  information:  the 
name  of  the  company,  locations  at 
which  the  Administrator  has  authorized 
the  company  to  conduct  business,  the 
type  of  screening  that  the  Administrator 
has  authorized  the  company  to  perform, 
and  the  title  and  name  of  the  person 
required  by  §  111.209(b)  of  this  chapter. 

(n)  Any  screener  test  used  under  part 
111  of  this  chapter. 

Issued  in  Washington,  DC,  on  December 
15,  1999. 

Quinten  Johnson, 

Acting  Director,  Office  of  Civil  Aviation 
Security  Policy  and  Planning. 

[FR  Doc.  00-16  Filed  1-^-00:  8:45  am] 
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AGENCY:  Pensio  i  and  Welfare  Benefits 


Administration 


action:  Final  n  le. 


Labor. 


SUMMARY:  This  locument  contains  a 
final,  regulation  which  clarifies  the 
application  of  t  le  Employee  Retirement 
Income  Securit] '  Act  of  1974  as 
amended  (ERIS  \  or  the  Act)  to 
insurance  comp  any  general  accounts. 
Pursuant  to  seci  ion  1460  of  the  Small 
Business  Job  Protection  Act  of  1996. 
section  401  of  ERISA  was  amended. 
Section  401  no\i^  provides  that  the 
Department  of  I  abor  (the  Department) 
must  issue  regu  ations  to:  provide 
guidance  for  th(  purpose  of 
determining,  wl  lere  an  insurer  issues 
one  or  more  potcies  to  or  for  the  benefit 
of  an  employee  benefit  plan  (and  such 
policies  are  sup  sorted  by  assets  of  the 
insurer's  genera  I  accoimt),  which  assets 
held  by  the  insi  rer  (other  than  plan 
assets  held  in  it ;  separate  accounts) 
constitute  asseti  of  the  plan  for 
purposes  of  Par  4  of  Title  I  of  ERISA 
and  section  497  5  of  the  Internal 
Revenue  Code  c  f  1986  (the  Code),  and 
provide  guidance  with  respect  to  the 
application  of  T  itle  I  to  the  general 
account  assets  c  f  insurers.  This 
regulation  affec  s  participants  and 
beneficiaries  of  employee  benefit  plans, 
plan  fiduciaries  and  insurance  company 
general  account ;. 
DATES:  Effective  Date:  This  rule  is 
effective  Januar '  5,  2000. 

Applicability  Dates:  Except  as 
provided  below,  section  2550.401c-l  is 
applicable  on  fi  ly5,  2001.  Section 
2550.401c-l(c)  except  for  paragraph 
(c)(4)l  and  (d)  a  -e  applicable  on  July  5. 
2000.  The  first  c  nnual  disclosure 
required  under  }2550.401c-l(c)(4l  shall 
be  provided  to  t  ach  plan  not  later  than 
18  months  folio  ving  January  5,  2000. 
Section  255O.401c-l(f)  is  applicable  on 
January  5.  2000 

FOR  FURTHER  INRDRMATION  CONTACT: 
Lyssa  E.  Hall  or  Wendy  M.  McColough, 
Office  of  Exemp  Hon  Determinations, 
Pension  and  We  Ifare  Benefits 

U.S.  Department  of 
Labor,  Room  N-  5649,  200  Constitution 
Avenue,  N.W., '  Vashington,  DC  20210. 
(202)  219-8194,  or  Timothy  Mauser, 
Plan  Benefits  S<  curity  Division,  Office 


of  the  Solicitor, 
are  not  toll-free 


(202)  219-8637.  These 
numbers. 


SUPPLEMENTARY  INFORMATION:  On 
December  22,  1997,  the  Department 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (62 
FR  66908)  which  clarified  the 
application  of  ERISA  to  insurance 
company  general  accoimts.  The 
Department  invited  interested  persons 
to  submit  written  comments  or  requests 
that  a  public  hearing  be  held  on  the 
proposed  regulation.  The  Department 
received  more  than  37  wrritten 
comments  in  response  to  the  proposed 
regulation.  A  public  hearing,  at  which 
13  speakers  testified,  was  held  on  Jime 
1,  1998  in  Washington,  D.C. 

The  following  discussion  summarizes 
the  proposed  regulation  and  the  major 
issues  raised  by  the  commentators.'  It 
also  explains  the  Department's  reasons 
for  the  modifications  reflected  in  the 
final  regulation  that  is  published  with 
this  notice. 

Discussion  of  the  Regulation  and 
Comments 

Pursuant  to  section  1460  of  the  Small 
Business  Job  Protection  Act  of  1996 
(SBJPA),  Public  Law  104-188,  the 
proposed  regulation  amended  29  CFR 
Part  2550  by  adding  a  new  section, 
2550.401C-1.  This  new  section  was 
divided  into  ten  major  parts.  Paragraph 
(a)  of  the  proposed  regulation  described 
the  scope  of  the  regulation  and  the 
general  rule.  Proposed  paragraphs  (b) 
through  (f)  contained  conditions  which 
must  be  met  in  order  for  the  general  nile 
to  apply.  Specifically,  paragraph  (b) 
addressed  the  requirement  that  an 
independent  fiduciary  expressly 
authorize  the  acquisition  or  purchase  of 
a  Transition  Policy.  Paragraph  (c) 
described  the  disclosures  that  an  insurer 
must  make  both  prior  to  the  issuance  of 
a  Transition  Policy  to  a  plan  and  on  an 
annual  basis.  Paragraph  (d)  provided  for 
additional  disclosures  regarding 
separate  account  contracts.  Paragraph 
(e)  contained  the  procedures  that  must 
apply  to  the  termination  or 
discontinuance  of  a  Tremsition  Policy  by 
a  policyholder.  Paragraph  (f)  contained 
notice  provisions  regarding  contract 
terminations  and  withdrawals  in 
connection  with  insurer-initiated 
amendments.  Proposed  paragraph  (g)  set 
forth  a  prudence  standard  for  the 
management  of  general  account  assets 
by  insurers.  The  definitions  of  certain 
terms  used  in  the  proposed  regulation 
were  contained  in  paragraph  (h). 
Proposed  paragraph  (i)  described  the 
effect  of  compliance  with  the  regulation 


'  References  to  "comments"  and  "commentators" 
include  both  written  comment  letters  as  well  as 
prepared  statements  and  oral  testimony  at  the 
public  hearing. 


and  proposed  paragraph  (j)  contained 
the  effective  dates  of  the  regulation.  For 
a  more  complete  statement  of  the 
background  and  description  of  the 
proposed  regulation,  refer  to  the  notice 
published  on  December  22,  1997  at  62 
FR  66908. 

1 .  Scope  and  General  Rule 

Proposed  §  2550.401c-l(a)  and  (b) 
essentially  followed  the  language  of 
section  401(c)  of  ERISA.  Paragraph  (a) 
described,  in  cases  where  an  insurer 
issues  one  or  more  policies  to  or  for  the 
benefit  of  an  employee  benefit  plan  (and 
such  policies  are  supported  by  assets  of 
an  insurance  company's  general 
account),  which  assets  held  by  the 
insurer  (other  than  plan  assets  held  in 
its  separate  accounts)  constitute  plan 
assets  for  purposes  of  Subtitle  A,  and 
Parts  1  and  4  of  Subtitle  B,  of  Title  I  of 
the  Act  and  section  4975  of  the  Internal 
Revenue  Code,  and  provided  guidance 
with  respect  to  the  application  of  Title 
I  and  section  4975  of  the  Code  to  the 
general  account  assets  of  insurers. 

Paragraph  (a)(2)  stated  the  general 
rule  that  when  a  plan  acquires  a  policy 
issued  by  an  insurer  on  or  before 
December  31,  1998  (Transition  Policy), 
which  is  supported  by  assets  of  the 
insurer's  general  account,  the  plan's 
assets  include  the  policy,  but  do  not 
include  any  of  the  underlying  assets  of 
the  insurer's  general  account  if  the 
instirer  satisfies  the  requirements  of 
paragraphs  (b)  through  (f)  of  the 
regulation. 

One  commentator  stated  that 
paragraph  (a)(2)  lacked  clarity  and  did 
not  properly  cross-reference  the 
definition  of  the  term  "Transition 
Policy."  In  response  to  this  comment, 
the  Department  has  clarified  paragraph 
(a)(2)  to  provide  that  "*   *   *  when  a 
plan  acquires  a  Transition  Policy  (as 
defined  in  paragraph  (h)(6)),  the  plan's 
assets  include  the  policy,  but  do  not 
include  any  of  the  underlying  assets  of 
the  insurer's  general  account  if  the 
insvu-er  satisfies  the  requirements  of 
peiragraphs  (c)  through  (f)  of  this 
section." 

Several  commentators  requested  that 
the  final  regulation  contain  a  total 
exclusion  fi'om  the  definition  of  "plan 
assets"  for  all  assets  held  in  or 
transferred  from  the  estate  of  an 
insurance  company  in  delinquency 
proceedings  in  which  an  impaired  or 
insolvent  insurer  is  placed  under  court 
supervision  pursuant  to  State  insurance 
laws  governing  rehabilitation  or 
liquidation.  One  commentator 
explained  that  delinquency  proceedings 
are  initiated  when  the  insurance 
regulator  in  the  State  where  the  insurer 
is  domiciled  files  a  petition  in  State 


Federal  Register /Vol.  65,  No.  3 /Wednesday,  January'  5,  2000 /Rules  and  Regulations 


615 


court  requesting  a  takeover  of  the 
insurer's  operations  from  existing 
management.  Such  a  petition  is 
predicated  on  the  regulator's  conclusion 
that  continued  operation  of  the  insurer 
by  management  would  be  hazardous  to 
policyholders,  creditors  or  the  public. 
The  precipitating  event  is  usually  the 
insolvent  condition  of  the  insurer.  Upon 
the  granting  of  the  petition,  a  new  legal 
entity  called  the  estate  is  created.  The 
court  gives  control  over  the  estate  to  a 
receiver  who  is  charged  under  State  law 
with  the  fiduciary  duty  to  fairly 
represent  the  interests  of  all 
policyholders,  creditors  and 
shareholders  of  the  insolvent  insurer.  To 
stabilize  the  situation,  the  court  is 
almost  always  compelled  to  order  a 
moratorium  or  other  restrictions  on  cash 
withdrawals,  subject  to  individual 
hardship  exceptions.  All  activity  in  the 
proceedings  is  carried  out  imder  the 
close  supervision  of  the  court. 

In  consideration  of  the  concerns 
expressed  by  commentators,  the 
Department  has  adopted  a  new 
paragraph  {a)(3)  which  specifically 
provides  that  a  plan's  assets  will  not 
include  any  of  the  underlying  assets  of 
the  insiu-er's  general  account  if  the 
insurer  fails  to  satisfy  the  requirements 
of  paragraphs  (c)  through  (f)  of  the 
regulation  solely  because  of  the  takeover 
of  the  insurer's  operations  as  a  result  of 
the  granting  of  a  petition  filed  in 
delinquency  proceedings  by  the 
insurance  regulatory  authority  in  the 
State  court  where  the  insurer  is 
domiciled. 

2.  Authorization  by  an  Independent 
Fiduciary 

Proposed  paragraph  (b)(1)  stated  the 
general  requirement  that  an 
independent  fiduciary  "who  has  the 
authority  to  manage  and  control  the 
assets  of  the  plan  must  expressly 
authorize  the  acquisition  or  piu-chase  of 
the  Transition  Policy."  A  fiduciary  is 
not  independent  if  the  fiduciary  is  an 
affiliate  of  the  insurer  issuing  the  policy. 
Paragraph  (b)(2)  of  the  proposed 
regulation  contained  an  exception  to  the 
requirement  of  independent  plan 
fiduciary  authorization  if  the  insurer  is 
the  employer  maintaining  the  plan,  or  a 
party  in  interest  which  is  wholly-owned 
by  the  employer  maintaining  the  plan, 
and  the  requirements  of  section 
408(b)(5)  of  ERISA  are  met.2 


The  Department  notes  that,  because 
section  401(c)(1)(D)  of  the  Act  and  the 
definition  of  Transition  Policy  preclude 
the  issuance  of  any  additional 
Transition  Policies  after  the  publication 
of  the  final  regulation,  the  requirement 
for  independent  fiduciary  audiorization 
of  the  acquisition  or  pxu-chase  of  the 
Transition  Policy  no  longer  has  any 
application.  Accordingly,  the 
Department  generally  has  determined 
not  to  respond  to  the  comments  which 
raised  issues  regarding  this  requirement. 
However,  the  Department  has 
determined  to  respond  to  the  comments 
concerning  the  definition  of  "affiliate" 
contained  in  paragraph  (h)(1)  of  the 
proposed  regulation  because  of  its 
potential  relevance  to  other  conditions 
under  the  final  regulation. 

One  commentator  suggested  that  the 
definition  of  "affiliate"  contained  in 
paragraph  (h)(1)  of  the  proposed 
regulation  should  be  expanded  to 
include:  (1)  10%  or  more  shareholders 
or  equity  holders  of  insurers  and  of 
persons  controlling,  controlled  by,  or 
under  common  control  with  insurers; 
(2)  businesses  in  which  a  person 
described  in  proposed  subparagraph 
(h)(l)(ii)  is  a  10%  or  more  sheireholder 
or  equity  holder;  and  (3)  relatives  of 
persons  who  are  officers,  directors, 
partners  or  employees  of  the  insm-er. 
Other  commentators  requested  that  the 
definition  of  affiliate  be  narrowed.  A 
commentator  noted  that  the  proposed 
definition  of  affiliate  would  include  all 
insiu"ance  agents  and  brokers  of  the 
insiuer,  even  non-exclusive  agents,  as 
well  as  all  employees  of  the  insurer  and 
of  all  entities  in  which  an  employee  of 
the  insurer  is  an  officer,  director, 
partner  or  employee.  The  commentator 
noted  that  the  proposed  definition 
would  force  the  insurer  to  assume  a 
difficult  monitoring  function  with 
respect  to  its  employees,  agents  and 
brokers.  As  a  result,  this  commentator 
argued  that  the  definition  of  affiliate  in 
the  proposed  regulation  need  not  be 
broader  than  the  affiliate  definition 
contained  in  Prohibited  Transaction 
Class  Exemption  84-14  (the  QPAM 
Exemption).^  Additionally,  according  to 
this  conunentator,  it  was  unclear  under 
the  definition  of  affiliate  whether  a 
"partner  of  an  insurer  is  intended  to 
mean  a  partner  in  the  insurer  or  a 
partner  with  the  insurer. 

After  consideration  of  the  comments, 
the  Department  has  determined  that  it 
would  be  appropriate  to  narrow  the 


2  This  exception  for  in-house  plans  of  the  insurer 
under  section  401(c)(3)  of  ERISA  is  similar  to  the 
statutory  exemption  contained  in  section  408(b)(5) 
of  ERISA  which  provides  relief  from  the 
prohibitions  of  section  406  for  purchases  of  life 
insurance,  health  insurance  or  annuities  from  an 
insurer  if  the  plan  pays  no  more  than  adequate 


consideration  and  if  the  insurer  is  the  employer 
maintaining  the  plan. 

^  Class  Exemption  for  Plan  Asset  Transaction 
Determined  by  Independent  Qualified  Professional 
Asset  Managers  (QPAMs),  49  FR  9494  (March  13, 
1984)  as  corrected  at  50  FR.  41430  (Oct.  10. 1985). 


category  of  persons  included  under  the 
affiliate  definition  and  to  clarify  certain 
of  the  terms  used  in  the  definition. 
Accordingly,  the  Department  has 
modified  subparagraph  (h)(l)(ii)  to 
provide  that  an  affiliate  of  an  insurer 
includes  any  officer  of,  director  of,  5 
percent  or  more  partner  in,  or  highly 
compensated  employee  (earning  5 
percent  or  more  of  the  yearly  wages  of 
the  insurer)  of,  such  insurer  or  any 
person  described  in  subparagraph 
(h)(l)(i)  including  in  the  case  of  an 
insurer,  an  insurance  agent  or  broker 
(whether  or  not  such  person  is  a 
common  law  employee)  if  such  agent  or 
broker  is  an  employee  described  above 
or  if  the  gross  income  received  by  such 
agent  or  broker  from  such  insurer  or  any 
person  described  in  subparagraph 
(h)(l)(i)  exceeds  5  percent  of  such 
agent's  gross  income  from  all  sources  for 
the  year.  In  addition,  under 
subparagraph  (h)(l)(iii),  the  Department 
has  determined  to  delete  those 
corporations,  partnerships,  or 
unincorporated  enterprises  of  which  a 
person  described  in  subparagraph 
(h)(l)(ii)  is  an  employee  or  less  than  5 
percent  partner. 

3.  Duty  of  Disclosure 

Section  401(c)(3)(B)  of  the  Act 
provides  that  the  regulations  prescribed 
by  the  Secretary  "shall  require  in 
connection  with  any  policy  issued  by  an 
insiu-er  to  or  for  the  benefit  of  an 
employee  benefit  plan  to  the  extent  the 
policy  is  not  a  guaranteed  benefit  policy 

*  *   *  (B)  that  the  insurer  describe  (in 
such  form  and  manner  as  shall  be 
prescribed  in  such  regulations),  in 
annual  reports  and  in  policies  issued  to 
the  policyholder  after  the  date  on  which 
such  regulations  are  issued  in  final  form 

*  *   *,  (i)  a  description  of  the  method  by 
which  any  income  and  expenses  of  the 
insurer's  general  account  are  allocated 
to  the  pohcy  during  the  term  of  the 
policy  and  upon  termination  of  the 
policy,  and  (ii)  for  each  report,  the 
actual  return  to  the  plan  under  the 
policy  and  such  other  financial 
information  as  the  Secretary  may  deem 
appropriate  for  the  period  covered  by 
each  such  annual  report." 

Proposed  paragraph  (c)(1)  of  the 
regulation  similarly  imposed  a  duty  on 
the  insurer  to  disclose  specific 
information  to  plan  fiduciaries  prior  to 
the  issuance  of  a  Transition  Policy  and 
at  least  annually  for  as  long  as  the 
policy  is  outstanding.  Paragraph  (c)(2) 
required  that  the  disclosures  be  clear 
and  concise  and  written  in  a  manner 
calculated  to  be  understood  by  a  plan 
fiduciary. 

Although  the  Department  did  not 
mandate  a  specific  format  for  the 
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disclosures,  the  information  should  be 
presented  in  a  manner  which  facilitates 
the  fiduciary's  t  nderstanding  of  the 
operation  of  the  policy.  The  Department 
expected  that.  f(  llowing  disclosure  of 
the  required  infi  )rmation  and  any  other 
information  reqi  lested  by  the  fiduciary 
pursuant  to  pro]  losed  paragraph 
(c)(4)(xii),  the  p  an  fiduciary,  with 
independent  pn  ifessional  assistance,  if 
necessary,  wouli  be  able  to  ascertain 
how  various  val  aes  or  amounts  relevant 
to  the  plan's  poBcy  such  as  the  actual 
return  to  be  credited  to  any 
accumulation  fi|nd  under  the  policy, 
would  be  determined. 

Many  of  the  ci  )mmentators  expressed 
a  nvunber  of  gen  3ral  objections  to  the 
disclosure  provisions.  'These 
commentators  stated  that  the  level  of 
disclosure  requited  by  the  proposed 
regulation  exceaded  Congressional 
intent  and  the  requirements  of  section 
401(c)  of  ERISA  J  They  also  asserted  that 
the  disclosure  provisions  were  too  broad 
and  vague  to  prdvide  an  insurer  who  is 
attempting  to  comply  with  the 
regulation  any  l^vel  of  comfort. 
Moreover,  the  ctjmmentators  maintained 
that  other  finandial  service  providers  are 
provide  the  same  level 
leir  investors.  The 
ler  asserted  that 
isurers  with  the 
result  in  increased 
costs  for  plans  m  ithout  adding  anjrthing 
of  value.  In  this  "egard,  many  of  the 
commentators  e;  :pressed  the  belief  that 
the  disclosure  provisions,  as  proposed, 
impose  unnecesi  lary  financial  and 
administrative  b  lu'dens  on  plans  and 
insurance  compi  inies.  The 
commentators  si  iggested  that  the 
information  reqi  ired  to  be  disclosed 
goes  well  beyond  that  which  is 
necessary  for  a  p  Ian  fiduciary  to 
determine  whetl  ler  or  not  to  invest  in  or 
retain  a  Transitii  »n  Policy.  One 
commentator  sta  ted  that  disclosure 
should  be  limite  i  to  matters 
immediately  cor  nected  to  the  contract 
and  the  contract  s  "bottom  line". 
Finally,  several  (  ommentators  asserted 
that  the  propose  i  disclosure  provisions 
require  an  insuri  t  to  disclose 
proprietary  infoi  mation  but  did  not 
specifically  iden  tify  which  items  would 
require  the  disci  jsiu-e  of  such 
information  as  tl  le  Department 
requested  in  the  preamble  to  the 
proposed  regulai  ion. 

Other  commei  tators  expressed  the 
opposite  view  ai  ,d  generally  supported 
the  proposed  disclosure  provisions, 
stating  that  the  p  rovisions  would  allow 
plan  fiduciaries  :o  get  the  basic 
information  nec(  issary  to  analyze  a 
general  account  contract  for  investment 
purposes.  More  :  pecifically,  one 


not  required  to 
of  disclosure  to 
commentators 
compliance  by  i 
regulation  woul 


commentator  offered  the  following 
concerns  with  respect  to  the  level  of 
disclosure  currently  provided  in 
connection  with  insurance  company 
general  account  contracts: 

The  insurance  companies  issuing  the 
general  account  contracts  have  not  provided 
sufficient  information  for  fiduciaries  to 
monitor  contractual  compliance.  The 
insurance  companies  have  not  provided 
sufficient  information  to  allow  fiduciaries  to 
validate  that  all  contractholders  are  receiving 
equitable  treatment  within  the  general 
account.  The  insurance  companies  have  not 
provided  sufficient  information  for 
fiduciaries  to  calculate  the  rate  of  return  on 
general  account  contracts  comparable  to  the 
rate  of  return  information  they  obtain  for 
other  plan  investments. 

Similarly,  several  commentators 
indicated  that  currently,  plan  fiduciaries 
often  have  a  difficult  time  obtaining  any 
meaningful  information  to  assist  them 
in  making  informed  decisions  . 
concerning  whether  to  purchase  or 
retain  a  Transition  Policy.  In  this  regard, 
commentators  also  noted  that  the 
disclosures  set  forth  in  the  proposed 
regulation  are  even  more  important  for 
smeJl  plans,  which  do  not  normally 
have  the  economic  leverage  to  negotiate 
any  volimtary  disclosure  of  information 
by  the  insurer.  Another  commentator 
expressed  his  belief  that  the  proposed 
disclosure  provisions  are  consistent 
with  the  intent  of  the  Congressional 
Conferees. 

Two  commentators  supported  the 
disclosures  mandated  by  the  proposed 
regulation  but  asserted  that  those 
provisions  did  not  go  far  enough.  These 
commentators  suggested  that  a  clear  and 
comprehensive  standard  form  for 
disclosures  should  be  issued  to  assist 
plan  fiduciaries  as  well  as  small 
insurance  companies  seeking  to  comply 
with  the  regulation.  One  conunentator 
suggested  that  the  Department  create 
sample  written  disclosures  or  issue  a 
guide  to  writing  disclosures  in  plain 
English.  The  commentator  also  stated 
that  the  regulation  does  not  provide  any 
penalties  for  an  insurer's  failure  to 
comply  with  a  policyholder's  request  for 
information.  In  this  regard,  the 
Department  notes  that  paragraph  (i)  of 
the  final  regulation  contains  an 
explanation  of  the  consequences  of  an 
insurer's  failure  to  comply  with  the 
provisions  of  the  regulation. 

The  Department  has  considered  the 
comments  regarding  the  scope  and  level 
of  detail  required  by  the  proposed 
disclosure  provisions  in  light  of  the 
Congressional  mandate  set  forth  in 
section  401(c)(3)  of  ERISA.  The 
Department  continues  to  believe  that  it 
was  given  broad  discretion  to  require 
that  insurers  provide  meaningful 


disclosure  of  information  regarding 
Transition  Policies  in  order  to  enable 
plan  fiduciaries  to  evaluate  the 
suitability  of  such  policies.  The 
Department  notes  that,  with  respect  to 
the  aimual  report,  section  401(c)(3)(B)  of 
ERISA  expressly  directs  the  Department 
to  require  the  disclosure  of  "*   *  *  such 
other  financial  information  as  the 
Secretary  may  deem  appropriate  for  the 
period  covered  by  such  aimual  report." 
The  Department  believes  that  a  plan 
fiduciary,  at  a  minimum,  must  be 
provided  with  sufficient  information 
about  the  methods  used  by  the  insurer 
to  allocate  amounts  to  a  Transition 
Policy,  and  the  actual  amoimts  debited 
against,  or  credited  to,  the  Transition 
Policy  on  an  ongoing  and  on  a 
termination  basis  in  order  to  evaluate 
whether  to  invest  in  or  to  retain  the 
Policy.  In  this  regard,  the  Department 
notes  that  an  insiu°ance  company 
general  account,  which  necessarily 
operates  xmder  a  complex  allocation 
structure  for  fees,  expenses  and  income, 
is  unlike  other  investment  vehicles. 
Thus,  the  Department  believes  that  the 
information  that  an  investor  must  be 
furnished  in  order  to  compare  an 
investment  in  a  general  account  contract 
to  other  available  investment  options 
must  necessarily  be  more 
comprehensive.  However,  the 
Department  recognizes  that  providing  a 
plan  fiduciary  with  the  financial 
information  needed  to  evaluate  the 
suitability  of  a  particular  policy  may 
place  additional  administi'ative  costs 
and  burdens  on  both  insurers  and  plans. 
After  careful  consideration  of  all  of  the 
comments,  the  Department  has 
concluded  that  modifications  to  the 
disclosure  provisions  are  necessary  in 
order  to  balance  the  costs  of  additional 
disclosures  against  the  fiduciary's  need 
for  sufficient  information  to  maJce 
informed  investment  decisions. 
Accordingly,  the  Department  has 
determined,  as  discussed  further  below, 
to  modify  paragraph  (c)  of  the  disclosure 
provisions  in  the  final  regulation  to 
more  precisely  define  the  scope  of  the 
information  which  must  be  furnished  to 
the  policyholder.  In  recognition  of  the 
variety  of  insurance  arrangements 
available  to  plans,  the  Department  has 
not  been  persuaded  that  it  is  necessary 
or  feasible  for  plan  fiduciaries  to  receive 
the  information  required  to  be  disclosed 
to  them  pursuant  to  the  regulation  in  a 
standard  format.  Therefore,  the 
Department  has  not  adopted  the 
commentator's  suggestion  regarding 
developing  a  standard  format  or  a  guide 
for  writing  such  disclosures.  In 
addition,  the  Department  has  made 
minor  modifications  to  the  final 
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regulation  to  reflect  the  fact  that  the 
initial  disclosures  cannot  be  provided 
by  an  insurer  prior  to  issuing  a 
Transition  Policy  because  no  new 
Transition  Policies  can  be  issued  after 
December  31.  1998. 

Proposed  paragraph  (c)(3)  set  forth  the 
content  requirement  for  the  information 
which  must  be  provided  to  the  plan 
either  as  part  of  the  Transition  Policy, 
or  as  a  separate  written  dociunent  which 
accompanies  the  Transition  Policy.  For 
Transition  Policies  issued  before  the 
date  which  is  90  days  after  the  date  of 
publication  of  the  final  regulation,  the 
proposed  regulation  required  the  insurer 
to  provide  the  information  identified  in 
paragraph  (c)(3)(i)  through  (iv)  no  later 
than  90  days  after  publication  of  the 
final  regulation.  For  Transition  Policies 
issued  90  days  after  the  date  of 
publication  of  the  final  regulation,  the 
proposed  regulation  required  the  insurer 
to  provide  the  information  to  a  plan 
before  the  plan  makes  a  binding 
commitment  to  acquire  the  policy. 

Under  paragraph  (c)(3).  an  insurer 
must  provide  a  description  of  the 
method  by  which  any  income  and 
expenses  of  the  insiu-er's  general 
account  are  allocated  to  the  policy 
during  the  term  of  the  policy  and  upon 
its  termination.  The  initial  disclosiu-e 
imder  this  paragraph  must  include, 
among  other  things,  a  statement  of  the 
method  used  to  determine  ongoing  fees 
and  expenses  that  may  be  assessed 
against  the  policy  or  deducted  from  any 
acciunulation  fund  under  the  policy. 
The  term  "accumulation  fund"  is 
defined  in  paragraph  (h)(5)  as  the 
.aggregate  net  considerations  (i.e.,  gross 
"  considerations  less  all  deductions  from 
such  considerations)  credited  to  the 
Transition  Policy  plus  all  additional 
amounts,  including  interest  and 
dividends,  credited  to  the  contract,  less 
partial  withdrawals  and  benefit 
payments  and  less  charges  and  fees 
imposed  against  this  acciunulated 
amount  under  the  Transition  Policy 
other  than  surrender  charges  and  market 
value  adjustments. 

Under  the  proposed  regulation,  the 
insurer  must  also  include,  in  its 
description  of  the  method  used  to 
allocate  income  and  expenses  to  the 
Transition  Policy:  an  explanation  of  the 
method  used  to  determine  the  return  to 
be  credited  to  any  accumulation  fund 
under  the  policy;  a  description  of  the 
policyholder's  rights  to  transfer  or 
withdraw  all  or  a  portion  of  any  fund 
under  the  policy,  or  to  apply  such 
amounts  to  the  purchase  of  benefits;  and 
a  statement  of  the  precise  method  used 
to  calculate  the  charges,  fees  or  market 
value  adjustments  that  may  be  imposed 
in  connection  with  the  policyholder's 


right  to  withdraw  or  transfer  amounts 
under  any  accimiulation  fund.  Upon 
request,  the  insurer  must  provide  the 
information  necessary  to  independentiy 
calculate  the  exact  dollar  amounts  of  the 
charges,  fees  or  market  value 
adjustments. 

A  number  of  commentators  objected 
to  the  provisions  contained  in 
subparagraphs  (c)(2).  (c)(3)(i)(D)  and 
(c)(4)  of  the  proposed  regulation  which, 
in  their  view,  would  require  insurers  to 
disclose  or  make  available  upon  request 
by  a  plan  fiduciary,  information  relating 
to  the  pricing  of  their  products,  internal 
cost  calculations  and/or  methodologies 
suiBcient  to  enable  the  fiduciary  to 
independentiy  calculate  the  insurer's 
adjustments.  The  commentators  stated 
their  belief  that  such  information  is 
proprietary.  In  this  regard,  the 
commentators  argued  that  disclosure  of 
very  detailed  pricing  information  would 
place  insurance  companies  at  a  severe 
competitive  disadvantage  vis-a-vis  other 
financial  institutions  that  market 
products  or  services  to  employee  benefit 
plans.  Moreover,  they  stated  that,  while 
disclosure  of  fees  and  retimis  is 
common  and  appropriate,  disclosure  of 
the  underpiimings  of  such  fees  and 
retvuns  is  neither  common  nor 
necessary.  The  commentators  further 
asserted  that  plan  fiduciaries  do  not 
need  such  information  to  make  prudent 
investment  decisions. 

Two  commentators  requested  that  the 
Department  eliminate  the  last  two 
sentences  of  paragraph  (c)(2)  of  the 
proposed  regulation  and  all  of 
paragraph  (c)(3)(i)(D)  other  than  the 
following:  "A  statement  of  the  method 
used  to  calculate  any  charges,  fees, 
credits  or  market  value  adjustments 
described  in  paragraph  (i)(C)  of  this 
section."  According  to  the 
commentators,  these  modifications 
would  eliminate  the  requirement  that  an 
insurer  provide  all  of  the  data  necessary 
to  enable  a  plan  fiduciary  to  replicate 
the  insiu-er's  internal  adjustments. 

One  commentator  suggested  that, 
because  the  method  used  to  determine 
a  market  value  adjustment  involves 
several  layers  of  internal  general 
accoimt  calculations,  the  Department 
should  provide  more  clarity  with 
respect  to  how  far  back  an  insurer 
should  "unpeel"  the  market  value 
adjustment  calculation  to  satisfy  the 
disclosure  requirements  in 
subparagraph  (c)(3)(i)(D).  The 
commentator  further  urged  the 
Department  to  eliminate  the 
requirements  in  paragraphs  (c)(2)  and 
(c)(3)(i)(D)  that  the  insurer  disclose  any 
data  necessary  to  permit  the  fiduciary, 
with  or  without  professional  assistance. 
to  independentiy  calculate  the  exact 


dollar  amount  of  the  charges,  fees  or 
adjustments.  The  commentator  offered 
the  following  language  in  lieu  of  the 
deleted  text  in  subparagraph  (c)(3)(i)(D): 

Upon  request  of  the  plan  fiduciary,  the 
insurer  must  provide  as  of  a  stated  date:  (1) 
The  formula  actually  used  to  calculate  the 
market  value  adjustment,  if  any,  to  be 
applied  to  the  unallocated  amount  in  the 
accumulaUon  fund  upon  distribution  to  the 
policyholder;  and  (2)  the  actual  calculation  of 
the  applicable  market  value  adjustment, 
including  a  reasonably  detailed  description 
of  the  specific  variables  used  in  the 
calculation. 


One  commentator  suggested  that  the 
final  regulation  establish  a  30  day  time 
limit  for  responding  to  a  fiduciary's 
request  for  information  fit)m  an  insurer 
pursuant  to  subsection  (c)(3)(i)(D).  Other 
commentators  expressed  general 
support  for  the  disclosure  provisions 
but  maintained  that  the  Department 
should  require  that  additional  items  of 
information  be  disclosed  to 
policyholders.  Specifically,  one 
commentator  requested  that  the  initial 
disclosure  provisions  be  expanded  to 
require  that  insurers  disclose  the 
following  additional  information  upon 
the  request  of  a  policyholder:  Copies  of 
reports  relating  to  the  financial 
condition  of  the  insiurer  pursuant  to 
subparagraphs  (c)(3)(i)(A)  and  (B); 
amounts  which  have  been  offset, 
subtracted  or  deducted  from  the  gross 
earnings  of  the  general  accoimt  before 
income  is  credited  to  a  Transition  Poficy 
pursuant  to  subparagraph  (c)(3)(i)(B); 
gross  and  net  retiun  and  income  prior 
to  rettims  being  credited  to  the 
Transition  Policy;  and,  pursuant  to 
subparagraph  (3)(c)(i)(C),  any  alternative 
withdrawal  options  which  might  scale- 
back  charges,  fees  or  adjustments  in 
exchange  for  a  longer  withdrawal  term. 
Finally,  the  commentator  suggested  that 
a  condition  should  be  imposed  which 
would  require  insiuers  to  disclose  the 
treatment  of  capital  gains  and  losses, 
any  establishment  of  reserves  or 
contingency  funds,  or  smoothing  or 
stabilization  fimds.  as  well  as  areas  in 
which  management  of  the  insurer  has 
discretion  in  creating  or  modifying  the 
above. 

Another  commentator  stated  that,  in 
order  to  maintain  transparency  of  all 
material  features  and  aspects  of  general 
account  contracts,  the  following 
requirements  should  be  added  to  the 
regulation:  disclosure  of  the  assets 
supporting  specific  general  account 
contracts;  disclosiu^  of  data  that  permits 
comparison  of  a  plan's  contract  to  other 
contracts  within  the  same  class;  and 
comparison  of  the  class  of  contracts  to 
all  classes  of  contracts  participating  in 
the  general  account.  The  specific  data 
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would  include:  g  "Oss  and  net  returns, 
and  the  methoda  logy  and  data  to  verify 
such  returns;  investment  income 
generated  by  the  general  account; 
allocation  of  con  xact  assets  within  the 
general  account;  and  allocation 
procedures,  risk  md  reserve  charges, 
and  other  expeni  es  attributable  to  all 
classes  of  contracts,  as  well  as  quarterly 
disclosxue  of  gro  >s  and  net  rates  of 
return. 

As  previously  loted,  the  Department 
believes  that  it  is  important  for  plan 
fiduciaries  to  be  jrovided  with  the 
information  nec«  ssary  to  adequately 
assess  the  financ  lal  strength  of  an 
insurer,  the  suitability  of  a  particular 
policy  for  the  pl<  n,  as  well  as  the 
appropriateness  af  continuing  a  plan's 
investment  in  a  i  uch  policy. 
Nonetheless,  the  Department  agrees 
vfith  the  commei  itators'  views  that  a 
plan  fiduciary  ni  led  not  replicate  all  of 
an  insurer's  intei  nal  cost  calculations  in 
order  to  make  thsse  assessments. 
However,  the  De  partment  continues  to 
believe  that  info  mation  necessary  to 
calculate  the  exdct  dollar  amount  of  the 
charges,  fees  or  <  djustments  upon 
contract  termina  Lions  must  be  disclosed 
to  plan  fiduciari  js.  In  order  for  the 
termination  proi  isions  in  the  regulation 
to  be  meaningfu  ,  plan  fiduciaries  must 
have  access  to  tl  e  information  necessary 
to  calculate  and  monitor  the  charges 
which  would  be  assessed  against  a 
Transition  Folic  r  in  the  event  of 
termination.  Th(  refore,  the  Department 
has  determined  lot  to  make  all  of  the 
deletions  to  sub  jaragraphs  (c)(2)  and 
(c)(3)  requested  jy  the  commentators. 
However,  the  D«  partment  has 
determined  that  it  would  be  appropriate 
to  modify  paragiaph  (c)  to  narrow  the 
scope  of  the  dis(  losures  which  must  be 
provided  in  ordi  sr  to  enable  a  plan 
fiduciary  to  det«  rmine  the  charges  or 
adjustments  app  licable  to  the  plan's 
policy.  Pursuan  to  these  modifications, 
the  last  two  seni  ences  of  subparagraph 
(c)(2)  have  been  deleted  and 
subparagraphs  ( :)(3)(i)(A)-(C)  have  been 
modified  to  del<  te  the  requirement 
regarding  disclo  sure  of  the  data 
necessary  for  ap  plication  of  the  methods 
or  methodologi(  s  for  determining  the 
various  values  c  r  amoimts  relevant  to 
the  plan's  polic  r.  The  Department  has 
retained  the  req  airement  in 
subparagraph  (c)(3)(i)(D)  that  the  insiu-er 
provide,  upon  r  jquest  of  a  policyholder, 
data  relating  to  my  charges,  fees,  credits 
or  market  value  adjustments  relevant  to 
the  policyholde  r's  ability  to  withdraw  or 
transfer  all  or  a  portion  of  any  fund 
under  the  policy.  However,  this 
requirement  has  been  restated  to  clarify 
the  level  of  "ur  leeling"  which  must  be 


provided  by  the  insiu-er  and  to  require 
that  such  information  must  be  provided 
to  the  policyholder  within  30  days  of 
the  request  for  disclosure.  Accordingly, 
upon  the  request  of  a  plan  fiduciary,  the 
insurer  must  provide  the  formula 
actually  used  to  calculate  the  market 
value  adjustment,  if  any,  applicable  to 
the  unallocated  amount  in  the 
accumulation  fund  upon  distribution  of 
a  lump  sum  payment  to  the 
policyholder,  the  actual  calculation  as 
of  a  specified  date  of  the  applicable 
market  value  adjustment,  including  a 
description  of  the  specific  variables 
used  in  the  calculation,  the  value  of 
each  of  the  variables,  and  a  general 
description  of  how  the  value  of  each  of 
the  variables  was  determined. 

In  response  to  the  commentators  who 
suggested  that  the  Department  expand 
the  disclosure  requirements  in  the 
regulation,  the  Department  agrees  with 
their  assertions  that  there  are  a  number 
of  additional  items  of  financial 
information  regarding  an  insurance 
company  general  accoxmt,  which  may 
be  relevant  to  a  plan's  fiduciary's 
consideration  of  the  appropriateness  or 
the  prudence  of  a  Transition  Policy.  In 
this  regard,  the  Department  notes  that 
the  disclosure  requirements  in  the 
regulation  reflect  what  the  Department 
believes  is  the  minimum  level  of 
information  that  an  insurer  must 
provide  to  a  fiduciary  of  a  plan  which 
has  invested  in  a  Transition  Policy.  If 
the  fiduciary  believes  that  there  are 
additional  items  of  information  which 
must  be  reviewed  to  evaluate  a 
Transition  Policy,  the  Department 
encourages  the  fiduciary  to  request,  or 
to  negotiate  for,  where  appropriate,  such 
information  from  the  insiuer. 

Proposed  paragraph  (c)(4)  described 
the  information  which  must  be  provided 
at  least  annually  to  each  plan  to  which 
a  Transition  Policy  has  been  issued.  The 
proposal  required  the  insurer  to  provide 
the  following  information  at  least 
annually  to  each  plan  regarding  the 
applicable  reporting  period:  the  balance 
in  the  accumulation  fund  on  the  first 
and  last  day  of  the  period;  any  deposits 
made  to  the  accumulation  fund;  all 
income  attributed  to  the  policy  or  added 
to  the  accumulation  fund;  the  actual  rate 
of  return  credited  to  the  accumulation 
fund;  any  other  additions  to  the 
accumulation  fund;  a  statement  of  all 
fees,  charges  or  expenses  assessed 
against  the  policy  or  deducted  from  the 
accumulation  fund;  and  the  dates  on 
which  the  additions  or  subtractions 
were  credited  to,  or  deleted  from,  the 
accumulation  fund. 

In  addition,  the  proposed  regulation 
required  insurers  to  annually  disclose 
all  tremsactions  with  affiliates  which 


exceed  1  percent  of  group  annuity 
reserves  of  the  general  account  for  the 
reporting  year.  The  aimual  disclosiue 
also  had  to  include  a  description  of  emy 
guarantees  under  the  policy  and  the 
amount  that  would  be  payable  in  a  lump 
svun  pursuant  to  the  request  of  a 
policyholder  for  payment  of  amounts  in 
the  accumulation  fund  under  the  policy 
after  deduction  of  any  charges  and  any 
deductions  or  additions  resulting  fi-om 
market  value  adjustments. 

As  part  of  the  annual  disclosure,  the 
proposed  regulation  requires  that  an 
insurer  inform  policyholders  that  it  will 
make  available  upon  request  certain 
publicly-available  financial  information 
relating  to  the  financial  condition  of  the 
insurer.  Such  information  would 
include  rating  agency  reports  on  the 
insurer's  financial  strength,  the  risk 
adjusted  capital  ratio,  an  actucU'ial 
opinion  certifying  to  the  adequacy  of  the 
insurer's  reserves,  and  the  insurer's 
most  recent  SEC  Form  lOK  and  Form 
lOQ  (if  a  stock  company). 

Several  commentators  objected  to  the 
aiuiual  disclosing  provisions  in 
subparagraph  (c)(4)(xii)  of  the  proposed 
regulation  which  required  an  insurer  to 
make  available  on  request  of  a  plan, 
copies  of  certain  publically  available 
financial  data  or  reports  relating  to  the 
financial  condition  of  the  insiu-er, 
including  the  insurer's  risk  adjusted 
capital  ratio,  and  the  actuarial  opinion 
with  supporting  documents  certifying 
the  adequacy  of  the  insurer's  reserves. 
The  commentators  asserted  that  the  risk- 
based  capital  report  and  actuarial 
opinions  should  not  be  disclosed 
because  the  information  contained 
therein  could  be  misleading  to  plan 
fiduciaries.  With  respect  to  the  risk- 
based  capital  reports,  the  commentators 
explained  that  these  dociunents  are 
designed  as  a  regulatory  tool  and  are  not 
intended  as  a  means  to  rank  insurers. 
They  noted  that  the  NAIC  Risk-Based 
Capital  for  Insurers  Model  Act 
specifically  prohibits  publication  of 
such  reports  and  recognizes  that  such 
information  is  confidential.**  The 
commentators  further  noted  that  the 
supporting  memoranda  to  the  actuarial 
opinions  are  not  publically  available 
and  that  the  memoranda  contain 
proprietary  information  such  as  interest 
margins  and  expense  and  pricing 
assumptions.  With  respect  to  the 


•*  The  Department  notes  that  subparagraph 
(c)(4)(xii)(C)  of  the  proposed  regulation  required 
annual  disclosure  of  the  risk  based  capital  ratio  and 
a  brief  description  of  its  derivation  and  significance, 
rather  than  disclosure  of  the  risk  based  capital 
report  as  suggested  by  the  commentators.  It  is  the 
Department's  further  understanding  that  the  risk 
based  capital  ratio  is  currently  publicly  available  to 
policyholders. . 
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actuarial  opinion,  one  conunentator 
stated  that  pension  plan  administrators 
do  not  have  the  expertise  and  may  not 
be  sufficiently  knowledgeable  about 
insurance  to  understand  the  limitations 
of  this  opinion.  This  commentator  also 
expressed  concern  regarding  the 
Department's  characterization  of  the 
actuarial  opinion  as  a  certification  of  the 
insurer's  reserves,  noting  that  "no  one 
can  offer  absolute  assurance  of  the 
continued  solvency  of  an  insurance 
company."  Lastly,  the  commentator  was 
concerned  that  the  provision  of  the 
actuarial  opinion  could  subject  the 
appointed  actuary  to  imanticipated 
liability  and  costs  as  a  plan  fiduciary."^ 
Another  commentator  suggested  that  to 
the  extent  that  information  regarding  the 
financial  condition  of  the  insurer  is 
publicly  available,  the  insurer  should  be 
required  to  inform  policyholders  where 
such  information  may  be  foimd  on  the 
Internet. 

The  Department  notes  that  there  is 
nothing  in  the  regulation  that  would 
preclude  an  insurer  from  providing  a 
statement,  accompanying  the  reports  or 
data  made  available  to  a  plan  upon 
request,  which  contains  a  clear  and 
concise  explanation  of  the  disclosures, 
including  an  objective  recitation  as  to 
why  such  information  may  be 
misleading  to  policyholders. 
Accordingly,  the  Department  has 
determined  not  to  delete  these 
disclosure  requirements.  However,  in 
response  to  the  concerns  raised  by  the 
commentators,  the  Department  has 
revised  subparagraph  (c)(4){xii)(D) 
under  the  final  regulation  to  delete  the 
requirement  that  the  supporting 
documentation  be  provided  in 
connection  with  disclosure  of  the 
actuarial  opinion. 

One  commentator  noted  that  the 
information  regarding  expense,  income 
and  benefit  guarantees  under  the  policy, 
which  is  required  to  be  disclosed 
annually  pursuant  to  subparagraph 
(c)(4)(x)  of  the  proposed  regulation,  is 
contained  in  the  contract.  The 


'  In  this  regard,  the  Department  notes  that  ERISA 
establishes  a  functional  approach  to  determine 
whether  an  activity  is  fiduciary  in  nature.  Under 
section  3(21)  of  ERISA,  a  fiduciary  includes  anyone 
who  exercises  discretion  in  the  administration  of  an 
employee  benefit  plan;  has  authority  or  control  over 
the  plan's  assets;  or  renders  investment  advice  for 
a  fee  with  respect  to  any  plan  assets.  The 
Department  has  indicated  that  it  examines  the  types 
of  functions  performed,  or  transactions  undertaken, 
on  behalf  of  the  plan  to  determine  whether  such 
activities  are  fiduciary  in  nature  and  therefore 
subject  to  ERISA's  fiduciary  responsibility 
provisions.  See  29  CFR  2509.75-8.  D-2.  To  the 
extent  that  an  actuary  performs  none  of  the 
functions  discussed  under  section  3(21)  or  the 
applicable  regulations,  the  actuary's  activities 
would  not  be  subject  to  ERISA's  fiduciary 
responsibility  provisions. 


commentator  opined  that,  since 
contractholders  already  have  this 
information,  requiring  insurers  to 
reproduce  it  on  an  annual  basis  is 
unnecessary.  As  a  result,  the 
commentator  urged  the  Department  to 
delete  this  disclosure  fi'om  the  final 
regulation.  The  Department  finds  merit 
in  this  comment  and  has  modified 
subparagraph  {c)(4)(x)  to  require  annual 
disclosure  of  the  expense,  income  and 
benefit  guarantees  under  the  policy  only 
if  such  information  is  not  provided  in 
the  policyholder's  contract,  or  is 
different  from  the  information  on 
guarantees  previously  disclosed  in  the 
contract. 

Two  commentators  expressed  concern 
regarding  the  requirement  in 
subparagraph  (c)(4)(iv)  that  the  actual 
rate  of  return  credited  to  the 
accumulation  fund  under  the  policy  be 
disclosed  on  an  annual  basis  in 
connection  with  Transition  Policies  that 
are  issued  to  individuals.  According  to 
the  commentators,  it  will  be  difficult  to 
determine  the  actual  plan  level  rate  of 
return  in  cases  where  interest  is 
calculated  at  the  participant  level. 
Consequently,  the  commentators  sought 
clarification  that,  in  the  case  of 
individual  policies  issued  by  an  insurer 
to  plan  participants,  the  requirement  of 
subparagraph  (c)(4){iv)  will  be  deemed 
satisfied  by  annual  disclosure  of  the  rate 
of  return  under  the  policy  to  the 
individual  policyholder.  The 
Department  is  of  the  view  that 
subsection  {c)(4)(iv)  will  be  satisfied 
where  an  insurer  which  issues 
individual  policies  to  plan  participants 
makes  an  annual  disclosure  of  the  rate 
of  return  to  the  individual 
policyholders. 

With  respect  to  the  required  annual 
disclosure  of  termination  values  in 
subparagraph  (c){4)(xi)  of  the  proposed 
regulation,  two  commentators  asserted 
that  determining  termination  values  is  a 
manual  time-consuming  customized 
procedure  which  cannot  be  automated 
without  significant  difficulty  and 
associated  cost.  One  commentator  noted 
that  its  pension  division  policyholders 
receive  an  annual  statement  which  gives 
them,  among  other  things,  their  account 
value,  without  charges  being  applied, 
and  a  "surrender"  value,  which  is  their 
account  value  less  all  applicable  charges 
except  the  market  value  adjustment.  The 
commentator  maintains  that  it  is 
impossible,  if  not  almost  impossible,  to 
have  a  firm  withdrawal  amoimt  reported 
to  all  pension  division  policyholders  on 
an  annual  basis.  The  commentator 
recommended  that  subparagraph 
(c){4)(xi)  be  modified  to  permit  insurers 
to  comply  with  this  requirement  by 
approximating  the  amount  that  would 


be  payable  in  a  lump  sum  at  the  end  of 
such  period. 

On  the  basis  of  these  comments,  the 
Department  has  determined  to  modify 
subparagraph  (c)(4)(xi)  of  the  final 
regulation  to  make  clear  that  the  insurer 
generally  may  comply  with  its  annual 
disclosure  obligations  by  disclosing  to 
the  plan  the  approximate  amount  that 
would  be  payable  to  the  plan  in  a  lump 
siun  at  the  end  of  such  period.  In  this 
regard,  the  Department  expects  that  any 
approximation  of  the  lump  sum 
payment  would  be  determined  in  good 
faith  as  a  result  of  a  rational  decision- 
making process  undertaken  by  the 
insurer.  As  modified,  subparagraph 
{c)(4)(xi)  additionally  provides, 
however,  that  the  policyholder  may 
request  that  the  insurer  provide  the 
more  exact  calculation  of  termination 
values  specified  in  subparagraph 
(c)(3)(i)(D}  as  of  a  specified  date  that  is 
no  earlier  than  the  last  contract 
anniversary  preceding  the  date  of  the 
request. 

One  commentator  stated  that  the 
disclosure  of  affiliate  transactions  is  not 
relevant  or  useful  to  plan  policyholders 
in  evaluating  the  merits  of  a  contract  or 
the  performance  of  an  insm^r. 
Moreover,  the  commentator  argued  that 
affiliate  transactions  eire  monitored  and 
regulated  by  State  insurance  authorities 
which  require,  among  other  things,  that 
any  such  transaction  be  effected  on 
arm's-length  terms.  Accordingly,  the 
commentator  requested  that  the 
Department  delete  subparagraph 
(c)(4)(ix)  and  replace  that  requirement 
with  a  statement  in  subparagraph  (c)(3) 
to  the  effect  that  an  insurer  may  engage 
in  transactions  with  corporations  or 
partnerships  (including  joint  ventures), 
controlling,  controlled  by,  or  under 
common  control  with,  the  insurer  along 
with  a  general  description  of  the  basis 
on  which  such  transaction  will  be 
effected.  Another  commentator  stated 
that  the  disclosure  of  related  party 
transactions  is  necessary  to  evaluate  the 
potential  impact  of  such  transactions  on 
the  general  account  contract  and  the 
potential  impact  the  transaction  may 
have  in  affecting  a  contract's  returns. 
The  commentator  would  add  the 
following  to  subparagraph  (c)(4){ix): 

Whether  the  1  %  threshold  for  reporting 
related  party  transactions  has  been  met 
should  be  based  on  whether  the  aggregate  of 
related  party  transactions  exceeds  this 
threshold,  since  there  may  be  many  cases 
when  this  threshold  far  exceeds  any 
individual  transaction  amounts.  If  the 
threshold  is  met,  all  related  party 
transactions  should  then  be  reported. 

In  addition,  the  commentator  suggests 
that  the  focus  of  the  disclosure 
requirement  in  subparagraph  (c)(4)(ix) 
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fiduciary  from  requesting,  or  negotiating 
for,  where  appropriate,  any  additional 
information  from  an  insurer  which  the 
fiduciary  believes  is  necessary  to 
properly  evaluate  a  Transition  Policy. 
Two  commentators  stated  that  there 
should  be  quarterly  reporting  in  the 
following  situations:  significant  write- 
downs, delinquencies,  adverse  events 
with  respect  to  reinsurance,  and  the 
possibility  of  demutualization. 
Although  the  Department  has 
determined  not  to  require  more  frequent 
reporting,  the  Department  notes  that  an 
insurer's  unwillingness  to  provide  more 
frequent  disclosures  with  respect  to 
material  events  that  may  impact  on  the 
insurer  is  a  factor  that  should  be 
considered  by  the  fiduciary  in  its 
evaluation  of  the  continued 
appropriateness  of  the  Transition 
Policy. 

4.  Alternative  Separate  Account 
Arrangements 

Proposed  paragraph  (d)(1)  contained 
an  additional  disclosure  requirement 
regarding  the  availability  of  separate 
account  contracts.  Under  this  paragraph, 
the  insurer  must  explain  the  extent  to 
which  alternative  contract  arrangements 
supported  by  assets  of  separate  accounts 
of  the  insurer  are  available  to  plans; 
whether  there  is  a  right  under  the  policy 
to  transfer  funds  to  a  separate  accoimt; 
and  the  terms  governing  any  such  right. 
An  insurer  also  must  disclose  the  extent 
to  which  general  account  contracts  and 
separate  account  contracts  pose 
differing  risks  to  the  plan.  Proposed 
paragraph  (d)(2)  contained  a 
standardized  statement  describing  the 
relative  risks  of  separate  accounts  and 
general  account  contracts  which,  if 
provided  to  policyholders,  will  be 
deemed  to  comply  with  paragraph 
(d)(l)(iii)  of  the  regulation. 

A  commentator  questioned  whether 
the  Department  intended  to  require  that 
the  disclosure  to  policyholders 
concerning  alternative  separate  account 
arrangements  be  provided  both  with  the 
initial  and  annual  disclosures,  or  only 
with  the  initial  disclosure.  The 
Department  has  clarified  paragraph 
(d)(1)  to  require  that  the  insurer  provide 
the  plan  fiduciary  with  information 
about  alternative  separate  account 
arrangements  at  the  same  time  as  the 
initial  disclosure  under  subparagraph 
(c)(3). 

Another  commentator  suggested  that 
the  Department  insert  the  following 
phrase  within  the  parenthetical 
contained  in  the  second  sentence  in 
subparagraph  c.  of  the  separate  account 
disclosure  statement  "and  except  any 
surplus  in  a  separate  account."  The 
commentator  noted  that,  to  the  extent 


that  insurance  companies  place  some  of 
their  funds  in  these  separate  accounts  to 
provide  for  contingencies,  this  separate 
accoimt  "surplus"  should  not  be  subject 
to  the  fiduciary  responsibility  rules.* 
Although  the  Department  agrees  with 
the  commentator  that  the  separate 
accoimt  surplus  would  not  constitute 
plcin  assets  with  respect  to  other  plan 
investors  in  the  separate  account,  the 
Department  is  unable  to  conclude  that 
such  surplus  would  not  constitute  plan 
assets  under  all  circumstances.  Section 
401(b)(2)(B)  provides,  in  part,  that  the 
term  "guaranteed  benefit  policy" 
includes  any  surplus  in  a  separate 
account,  but  excludes  any  other  portion 
of  the  separate  account.  In  light  of  the 
holding  in  the  Harris  Trust  decision,  the 
Department  is  unable  to  conclude  that 
the  surplus  in  an  insurance  company 
separate  account  would  never  constitute 
plan  assets  with  respect  to  plan 
policyholders  who  have  purchased 
general  account  contracts.  Therefore,  the 
Department  has  determined  not  to  make 
the  requested  modification. 

One  commentator  suggested  that  the 
Department  delete  subparagraph  d.  from 
the  separate  account  disclosure 
statement  based  upon  the  view  that 
State  regulation  of  insurance  company 
accounts  is  irrelevant  to  protections 
under  the  Act,  and  may  lull  plan 
fiduciaries  into  believing  that  they  have 
protections  for  their  investment 
decisions  when  they  do  not.  In  response 
to  this  comment,  the  Department 
clarified  subparagraph  (d)(2)d.  of  the 
separate  account  disclosure  statement  to 
provide  that  State  insurance  regulation 
of  general  accounts  may  not  offer  the 
same  level  of  protection  to  plan 
policyholders  as  ERISA  regulation. 

5.  Termination  Procedures 

Paragraph  (e)(1)  of  the  proposed 
regulation  provided  that  a  policyholder 
must  be  able  to  terminate  or  discontinue 
a  policy  upon  90  days  notice  to  an 
insurer.  Under  the  proposal,  the 
policyholder  must  have  the  option  to 
select  one  of  two  payout  alternatives, 
both  of  which"must  be  made  available 
by  the  insurer. 

Under  the  first  alternative,  an  insurer 
must  permit  the  policyholder  to  receive, 
without  penalty,  a  lump  sum  payment 
representing  all  unallocated  amounts  in 
the  accumulation  fund  after  deduction 
of  unrecovered  expenses  and 
adjustment  of  the  book  value  of  the 
policy  to  its  msirket  value  equivalency. 
The  Department  noted  that,  for  purposes 


''The  Department  notes  that  language  identical  to 
the  commentator's  appears  in  ihe  Report  of  the 
ERISA  Conference  Committee  at  pages  296  and  297. 
H.R.  Conf.  Rep.  No.  1280,  93rd  Cong.,  2d  Sess.  296 
(1974). 
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of  paragraph  (e),  the  term  penalty  did 
not  include  a  market  value  adjustment 
(as  defined  in  proposed  paragraph 
(h)(7))  or  the  recovery  of  costs  actually 
incurred,  including  unliquidated 
acquisition  expenses,  to  the  extent  not 
previously  recovered  by  the  insurer. 

Under  the  second  alternative 
contained  in  proposed  paragraph  (e)(2), 
an  insxirer  must  permit  the  policyholder 
to  receive  a  book  value  payment  of  all 
unallocated  amounts  in  the 
accumulation  fund  under  the  policy  in 
approximately  equal  annual 
installments,  over  a  period  of  no  longer 
than  five  years,  with  interest. 

General  Comments 

Several  commentators  objected  to  the 
liunp  siun  and  five  year  book  value 
payment  requirements  in  the  proposed 
regulation.  The  commentators' 
objections  were  based  on  their 
assertions  that  most  insurers  do  not 
provide  the  termination  rights  set  forth 
in  the  proposed  regulation  in  their 
existing  contracts.  Many  of  the 
commentators  stated  that  the 
Department  should  not  impose 
retroactive  amendment  of  in-force 
contracts.^  The  commentators  assert  that 
the  following  problems  wovdd  result 
from  inclusion  of  the  proposed 
termination  provisions  in  existing 
contracts:  requiring  insurers  to  amend     ' 
their  contracts  to  include  the  new 
termination  provisions  would  subject 
insurers  to  increased  risk  of 
disintermediation  and  anti-selection 
that  was  not  evaluated  either  when  the 
contract  was  priced  or  when  the  types 
and  durations  of  general  account 
investments  made  to  support  the 
policies  were  determined;  insurers 
would  have  to  reduce  the  duration  of 
the  general  account  investment 
portfolios  which  support  Transition 
Policies  in  order  to  mitigate  the 


'  The  Department  recognizes  that  this  regulation 
may  give  rights  to  plan  policyholders  which  their 
contracts  did  not  independently  contain.  The 
regulation,  however,  also  benefits  insurers  by 
enabling  them  to  limit  exposure  to  the  full  panoply 
of  fiduciary  obligations  and  liabilities  normally 
associated  with  the  management  of  plan  assets.  If 
an  insurer  complies  with  the  regulation,  it  avoids 
substantial  potential  liabilities  to  plan 
policyholders.  In  exchange,  however,  the  regulation 
requires  the  insurer  to  give  the  plan  the  disclosures 
necessary  to  evaluate  the  contract's  performance 
and  the  right  to  withdraw  the  plan's  funds  when 
that  performance  proves  inadequate.  The 
Department's  insistence  on  these  disclosure  and 
termination  rights  is  consistent  with  the 
requirement  in  section  401(c)(2)(B)  that  the 
regulation  "protect  the  interests  and  rights  of  the 
plan  and  of  its  participants  and  beneficiaries 

*   *   *"  The  Department  cannot,  consistent  with 
the  statute,  give  an  insurer  a  safe-harbor  from 
ERISA's  fiduciary  responsibility  provisions  without 
also  granting  additional  rights  to  plan 
policyholders. 


increased  risks  of  disintermediation  and 
anti-selection;  the  consequences  of  this 
change  in  duration  would  be  reduced 
earnings  for  the  general  account,  lower 
yields  being  realized  by  Transition 
Policies,  and  a  limitation  on  the 
insurer's  ability  to  participate  in  the 
private  placement  market. 

Other  commentators  stated  that  the 
three  standard  termination  options 
(lump  sum  payout,  five  year  book  out 
and  ten  year  book  out)  in  New  York's 
Regulation  139  (11  NYCRR  40)  afford 
ample  protection  to  plans  and  their 
participants,  without  locking  plans  into 
disadvantageous  relationships.  One  of 
the  commentators  noted  that  Regulation 
No.  139  permits  additional  flexibility  in 
negotiating  contract  terms  by  permitting 
the  "Superintendent"  to  waive  or 
modify  applicable  requirements  through 
the  approval  process.  The  commentator 
further  stated  that  the  lack  of  flexibility 
in  the  proposed  regulation  would 
impair  the  insurance  industry's  ability 
to  satisfy  plan  sponsors'  long-term 
investment  goals  and  it  would  also  force 
the  costly  realignment  (or  transfer)  of 
general  account  assets  and  pass  the 
realignment  (or  transfer)  expenses  and 
the  losses  on  the  sale  of  assets  to  general 
account  policyholders.  One 
commentator  asserted  that:  (1)  No  State 
other  than  New  York  has  set  minimum 
termination  standards  applicable  to 
group  annuity  contracts;  (2)  the 
proposed  regulation  is  considerably 
more  restrictive  than  New  York's 
regulations,  and  (3)  the  New  York 
regulation  applies  only  to  contracts 
issued  after  the  regulation  was  adopted. 

One  commentator  stated  that  if  the 
proposed  termination  rules  are  retained, 
the  Department  should  revise  the 
proposed  regulation  to  allow  an  insiu'er 
the  discretion  to  use  an  installment 
payout  option  that  financially 
approximates  the  liunp  sum  market 
value  adjusted  payout,  in  whatever 
combination  of  interest  rate  reduction 
and  payout  period  that  State  insurance 
laws  may  permit.  According  to  one 
commentator,  permitting  policyholders 
to  terminate  at  any  time,  and  to  choose 
fi"om  the  more  favorable  of  a  book  value 
installment  option  or  market  value 
option,  would  create  opportunities  for 
some  policyholders  to  "game"  the 
system  by  timing  terminations  to  take 
advantage  of  differing  interest  rate 
environments. 

The  Department  stated  in  the 
preamble  to  the  proposed  regulation 
that  the  proposed  termination 
provisions  were  designed  to  protect  the 
interests  and  rights  of  plans  by  ensuring 
that  they  were  not  locked  into 
relationships  which  had  become 
economically  disadvantageous.  The 


Department  noted  in  footnote  5  of  the 
proposed  regulation  that  the  termination 
provisions  in  the  proposal  were  similar 
to  the  Department's  rule  governing 
contracts  between  plans  and  service 
providers  under  29  CFR  section 
2550.408b-2(c).  Several  commentators 
objected  to  this  reference  and 
enumerated  the  differences  between 
group  armuity  contracts  and  service 
provider  contracts.  In  this  regard,  the 
Department  wishes  to  note  that  the 
reference  to  the  two  types  of  contracts 
was  intended  to  indicate  that  the 
imderlying  rationale  for  the  rule  and  the 
proposed  termination  provisions  was 
similar,  not  that  insurance  contracts  and 
service  contracts  are  alike  in  all 
respects.  Thus,  the  footnote  was 
intended  to  express  the  Department's 
belief  that  plans  should  not  be  locked 
into  economically  disadvantageous 
relationships  under  either  type  of 
contract. 

A  number  of  other  commentators 
believe  that  the  termination  procedures 
in  the  proposed  regulation  should  not 
be  diminished  in  any  respect  in  the  final 
regulation.  One  commentator  supported 
the  Department's  premise  that  the 
termination  procediu^s  are  necessary  to 
ensure  that  plans  are  not  locked  into 
economically  disadvantageous 
relationships.  The  commentator  stated 
that  the  inability  to  withdraw  from  a 
contract  would  be  a  result  that  would 
defeat  the  progress  that  would  have 
been  made  by  requiring  insurers  to 
provide  additional  disclosure.  The 
commentator  further  stated  that  without 
such  protections,  plans  may  be  subject 
to  such  large  and  arbitrary  penalties  at 
termination  that  the  fiduciaries  would 
be  obligated  to  continue 
disadvantageous  and  poorly-performing 
contracts  to  the  detriment  of  plan 
participants  and  beneficiaries.  The 
commentator  believed  that  the 
termination  provisions  would  not 
materially  change  how  most  insurers 
invest  contract  assets  because  over  time, 
market  conditions  and  forces,  as  well  as 
competitive  factors,  rather  than 
termination  procedures,  would 
determine  how  assets  are  invested. 

Another  commentator  stated  that  the 
terms  set  forth  in  the  proposed  rule  are 
all  absolutely  essential  for  the 
protection  of  plan  and  participant 
interests.  The  commentator  further 
stated  that,  if  insurers  are  left  with  the 
discretion  to  impose  either  an 
installment  or  lump  sum  option,  in  the 
commentator's  experience  the  insurer 
would  act  out  of  self-interest,  not  the 
interest  of  plan  participants,  in  selecting 
the  option. 

One  commentator  stated  that  the 
regulation's  disclosure  provisions  will 
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be  rendered  nuga  tory  without  specified 
termination  proo  (dures.  The 
commentator  suf  ported  the  regulation's 
attempts  to  halan  ce  the  economic 
interests  of  empli  )yee  benefit  plans  with 
the  day-to-day  o{  erations  of  insurance 
company  general  accounts  and  stated 
that  it  is  imperative  to  ensure  that  the 
regiUation  specif  as  an  appropriate  time 
frame  and  metho  i  for  an  insurer's 
payment  to  a  pla  i  upon  the  plan's 
termination  of  a  contract.  The 
commentator  bel  eved  that  without 
these  procedures ,  insurers  may  hold 
plan  assets  longer  than  necessary,  thus 
preventing  partiqipants  and 
beneficiaries  from  gaining  higher  rates 
of  retxim  on  theu  retirement  monies. 

Pursuant  to  thd  SBJPA,  Congress 
required  the  Dep  irtment  to  promulgate 
regulations  to  im  plement  the  new 
amendment  to  section  401  of  ERISA  that 

!  protection  of  the 
interests  and  rigl  its  of  the  plans  and  of 
its  participants  arid  beneficiaries.  While 
the  Department  i  atended  that  the 
disclosure  provij  ions  in  paragraphs  (c) 
and  (d)  of  this  re  ^lation  would  ensure 
that  plan  fiducia  ies  have  sufficient 
information  upoi  i  which  to  make 

lions  regarding  a  plan's 
investment  in  a  '  'ransition  Policy,  the 
Department  cont  inues  to  believe  that 

would  be  rendered 

ans  were  not  offered 
the  right  to  term  nate  their  Transition 
Policies  under  te  rms  which  are  both 
objective  and  fai :  for  all  parties. 
Therefore,  the  D  spartment  has 
determined  to  re  tain  the  termination 

agraph  (e)  of  the 
regulation  with  ( lertain  modifications,  as 
discussed  furthe  r  below. 


Lump  Sum  Payi,  lent 
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because  the  contractholder  receives  all 
guaranteed  amounts,  without  reduction. 

One  commentator  asserted  that  a  large 
number  of  group  annuity  contracts 
provide  only  for  negative  adjustments 
and  that  the  particular  market  value 
adjustment  terms  contained  in  any 
group  annuity  contract  were  put  in 
place  at  the  inception  of  the  policy.  The 
commentator  was  concerned  that  the 
proposed  regulation  would  retroactively 
graft  positive  market  value  adjustment 
terms  upon  policies  in  a  way  that  would 
be  inconsistent  with  reasonable  insurer 
expectations.  This  commentator  also 
observed  that  no  State  law  reqiiires 
insurers  to  offer  positive  market  value 
adjustments. 

Other  commentators  stated  that  many 
insurers  do  not  provide  for  positive 
market  value  adjustments  because 
experience-rated  group  annuity 
contracts  are  intended  to  be  long-term 
funding  instruments  supported  by  long- 
term  investments.  These  commentators 
asserted  that  encouraging  withdrawcils 
from  these  contracts  for  arbitrage 
purposes  by  providing  for  positive 
market  value  adjustments  disrupts  the 
insurer's  ability  to  make  and  implement 
investment  decisions  on  the  basis  of 
accurate  predictions  of  cash  flow  and 
interferes  with  asset-liability  matching 
to  the  detriment  of  non-withdrawing 
contractholders . 

Based  on  the  Department's 
understanding  that  the  piu'pose  of  a 
market  value  adjustment  is  to  protect 
the  policyholders  who  remain  invested 
in  the  insurer's  general  account,  the 
Department  defined  the  term  "market 
value  adjustment"  under  the  proposed 
regulation  to  reflect  the  economic  effect 
(positive  and  negative)  on  a  Transition 
Policy  of  an  early  termination  or 
withdrawal  in  the  current  market.  Thus, 
depending  upon  the  economic 
environment  at  the  time  of  termination, 
the  terminating  policyholder  would 
either  bear  the  costs  or  receive  the 
benefit  of  the  adjustment.  The 
Department  is  not  persuaded  by  the 
commentators'  objections  to  the 
condition  in  subsection  (e)(1)  of  the 
proposed  regulation  which  requires  an 
upward  as  well  as  a  downward 
adjustment  of  the  book  value  of  the 
Transition  Policy.  Since  an  insurer 
cannot  predict  the  direction  of  the 
economic  markets  or  the  timing  of  a 
notice  to  terminate,  the  Department  is 
not  convinced  that  insurers  price  their 
contracts  based  on  an  assumption  that  a 
predictable  proportion  of  contracts  will 
terminate  when  a  positive  market  value 
adjustment  would  otherwise  apply. 
Although  the  commentators  argue  that 
policyholders  will  terminate  their 
Transition  Policies  in  order  to  take 


advantage  of  an  economic  market  in 
which  they  would  receive  a  positive 
adjustment,  the  Department  notes  that 
those  same  policyholders  would  have  to 
take  into  account  the  fact  that  the  same 
market  that  produced  the  favorable 
adjustment  would  produce  lower 
returns  on  reinvestment  of  the 
Transition  Policy's  proceeds.  As  a 
result,  a  positive  market  value 
adjustment  would  not  create  an  artificial 
incentive  for  policyholders  to  terminate 
Transition  Policies.  The  denial  of 
appropriate  positive  market  value 
adjustments  would,  however,  artificially 
penalize  plans  for  the  termination  of 
Transition  Policies  by  requiring  them  to 
accept  less  than  fair  market  value  for  the 
funds  associated  with  their  policies. 
Such  a  result  would  be  inconsistent 
with  the  regulation's  goal  of  ensuring 
that  plan  policyholders  are  not  locked 
into  economically  disadvantageous 
relationships.  Because  the  Department 
has  not  been  persuaded  that  application 
of  an  upward  market  value  adjustment 
on  termination  of  a  Transition  Policy 
would  produce  inequitable  results  or 
cause  significantly  larger  numbers  of 
policyholders  to  terminate  those 
Transition  Policies,  as  claimed  by  the 
commentators,  subsection  (e)(1)  has  not 
been  modified  as  requested. 

One  conunentator  asserted  that  the 
lump  sum  alternative  in  subparagraph 
(e)(1)  creates  serious  problems  for 
certain  insurers  that  avoid  registration 
of  their  annuity  products  with  the 
Securities  Exchange  Commission  under 
section  3(a)(8)  of  the  Securities  Act  of 
1933.  Section  (3)(a)(8)  excludes  an 
aimuity  contract  or  optional  annuity 
contract  from  the  application  of  federal 
securities  laws.  Rule  151  under  the 
Securities  Act  of  1933  provides  a  "safe 
harbor"  for  certain  forms  of  annuity 
contracts  issued  by  insurance 
companies.  An  annuity  contract  which 
meets  all  of  the  conditions  in  the  Rule 
comes  within  the  "safe  harbor"  and  is 
deemed  to  be  an  annuity  contract  within 
the  meaning  of  section  {3)(a)(8).'*  As  a 
result,  the  commentator  requested  that 
the  Department  eliminate  the 
termination  provisions  in  the  final 
regulation. 

Another  commentator  stated  that  the 
proposed  lump  sum  termination  feature 
is  contrary  to  Ohio's  standard 
nonforfeiture  law  which  provides  that 


"The  safe  harbor  in  Rule  151  is  not  available  for 
a  contract  which  permits  a  lump  sum  payment 
subject  to  a  market  value  adjustment.  However,  the 
Rule  provides  that  the  presence  of  a  market  value 
adjustment  should  not  create  the  negative  inference 
that  no  such-contract  is  eligible  for  the  exclusion 
under  section  3(a)(8).  See  Definition  of  Annuity 
Contract  or  Optional  Annuity  Contract,  Securities 
Act  Release  No.  33-6645  (May  29,  1986). 
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the  insurer  shall  reserve  the  right  to 
defer  the  payment  of  such  cash 
surrender  benefit  for  a  period  of  six 
months  after  demand.  See  O.R.C. 
section  3915.073(C)(2).  This  provision 
applies  to  individual  deferred  annuity 
contracts.  The  commentator  believes 
that  amendment  of  the  Transition 
Policies  to  include  the  lump  sum 
termination  provision  will  invalidate 
the  policy  under  this  provision  of  Ohio 
law.  Similarly,  one  commentator 
determined  that  several  States  do  not 
allow  market  value  adjustments  in 
individual  annuity  contracts  that  are 
subject  to  State  nonforfeiture  laws. 
Other  States  do  not  allow  market  value 
adjustments  in  individual  annuity 
contracts  except  with  respect  to 
"modified  guaranteed  annuities" 
(MGAs).  The  commentator  believes  that 
none  of  the  Transition  Policies  that 
would  be  subject  to  the  regulation  are 
MGAs  and  that,  therefore,  ERISA  plan 
individual  aimuity  contracts  that  would 
be  subject  to  the  regulation  are  not 
permitted,  imder  State  law,  to  impose  a 
market  value  adjustment  upon 
termination.  The  commentator  believes 
that  this  information  and  the  above 
comment  concerning  insurers  that  rely 
on  section  3(a)(8)  and  Rule  151  of  the 
Securities  Act  of  1933,  present  a  strong 
case  for  only  allowing  a  book  value 
payout  over  time  as  one  of  the  permitted 
termination  options  to  be  determined  at 
the  insiurer's  discretion  under  the 
regulation  and  not  as  a  required  option. 
The  Department  continues  to  believe 
that  the  disclosure  provisions  set  forth 
in  subparagraph  (c)  of  this  regulation 
will  only  be  meaningful  if  an 
independent  plan  fiduciary  with  respect 
to  a  Transition  Policy  has  the  ability  to 
act  upon  such  information  by 
terminating  the  Transition  Policy  and 
receiving  a  payout  within  a  reasonably 
short  time-frame.  Moreover,  the 
Department  has  not  been  convinced  that 
changing  the  lump  sum  payment  option 
in  the  manner  requested  by  the 
commentators  would  be  in  the  best 
interests  of  the  affected  plans. 
Therefore,  the  Department  has 
determined  that  it  would  not  be 
appropriate  to  eliminate  or  modify  the 
lump  sum  payment  option  as  suggested 
by  the  commentators. 

A  commentator  requested  that  the 
Department  modify  that  portion  of 
proposed  paragraph  (e)(1)  that  deals 
with  contingent  sales  charges  so  that  the 
phrase  "the  term  penalty  does  not 
include  *   *   *  the  recovery  of  costs 
actually  incurred"  is  changed  to  "the 
term  penalty  does  not  include  *  *  * 
charges  that  are  reasonably  intended  to 
recover  costs."  In  addition,  another 
commentator  requested  that  the 


definition  of  "without  penalty"  be 
revised  so  that  it  is  similar  to  the 
definition  already  contained  in  the 
regulations  imder  section  408(b)(2)  of 
the  Act  which  allows  the  recovery  of 
"reasonably  foreseeable  expenses"  upon 
early  termination.  The  Department 
believes  that  the  modifications 
suggested  by  the  commentators  would 
diminish  the  clarity  of  the  proposed 
regulation.  Subparagraph  (e)(1)  of  the 
proposed  regulation  provides  an  insurer 
with  an  objective  standard  regarding  the 
allowable  costs  which  may  be  recovered 
in  connection  with  termination  of  a 
Transition  Policy  under  which  the 
policyholder  has  chosen  the  lump  siun 
payout  option. 

Therefore,  the  Department  has 
declined  to  modify  the  final  regulation 
as  requested  by  the  commentators. 

One  commentator  requested  that  the 
language  explaining  what  would  not 
constitute  a  "penalty"  for  purposes  of 
paragraph  (e),  be  modified  to  refer  to 
subparagraph  (e)(1)  rather  than 
paragraph  (e),  to  clarify  that  market 
value  adjustments  can  be  imposed  only 
on  lump  sum  payments.  The 
commentator  suggested  that  the  cross 
reference  language  state,  "*   *   *  For 
purposes  of  this  subparagraph  (e)(1) 
*   *   *."  The  Department  acknowledges 
that  this  was  the  intended  meaning  of 
the  language  of  proposed  paragraph 
(e)(1)  and  has  modified  the  final 
regulation  accordingly. 

Book  Value  Installment  Option 

Several  conmientators  asserted  that,  if 
contractholders  are  able  to  withdraw 
funds  over  a  period  of  five  years  at  book 
value  at  any  point  in  time  when  the 
investment  retiun  on  such  funds  was 
below  current  market  rates,  they  will  be 
able  to  obtain  amounts  in  excess  of  the 
present  value  of  their  investment. 
According  to  the  commentators,  when 
interest  rates  are  rising,  contractholders 
would  inevitably  select  against  insiu-ers 
and  remaining  contractholders  by 
making  book  value  withdrawals  and 
reinvesting  withdrawn  funds  at  current 
market.rates.  The  commentators  believe 
that  such  massive  withdrawals  would 
require  insurers  to  liquidate  their  assets 
at  substantial  losses,  thus,  seriously 
impairing  some  insurers'  financial 
capability  to  meet  their  contractual 
obligations. 

A  number  of  commentators  noted  that 
the  terms  and  conditions  of  a  book  value 
installment  payout  are  intended  to  serve 
the  same  purposes  as  market  value 
adjustments,  i.e.  the  equitable  allocation 
of  the  effect  of  a  withdrawal  between 
the  withdrawing  and  remaining 
contractholders,  and  the  protection  of 
the  general  account  from  severe  anti- 


selection  risks.  The  commentators 
represented  that  the  terms  of  book  value 
payouts  are  structured  to  produce  an 
actuarially  equivalent  value  to  that 
produced  by  a  lump  sum  market  value 
adjusted  payout.  However,  the 
commentators  asserted  that  the 
proposed  regulation's  payout  period  of 
no  more  than  5  years,  coupled  with  no 
more  than  a  1%  interest  rate  reduction 
will  deprive  insiu-ers  of  the  opportunity 
to  achieve  the  objective  of  approximate 
actuarial  equivalence  and  undermine 
the  insurer's  ability  to  adequately 
protect  itself  and  its  non-withdrawing 
policyholders  from  anti-selection  and 
disintermediation.  The  commentators 
explained,  that  for  an  installment- 
payout  provision  to  produce  equity 
between  withdrawing  and  non- 
withdrawing  contractholders.  and  to 
prevent  anti-selection  and 
disintermediation,  the  length  of  the 
payout  period  must  bear  some 
reasonable  relationship  to  the  maturities 
of  the  investment  portfolio  supporting 
the  insurer's  liability  to  the 
contractholder  under  such  provision. 
The  commentators  concluded  that  a 
five-year  payout  with  a  maximum 
interest  rate  reduction  of  1%  is 
insufficient  to  adequately  protect  an 
insurer's  general  account  based  on  the 
typically  longer  maturities  of 
investments  in  insurers'  general 
accoimts  that  fund  retirement  benefits. 

To  resolve  these  concerns,  several 
commentators  requested  that  the 
Department  modify  the  proposed 
regulation  to  permit  insurers  to  offer 
policyholders  at  least  one  of  several 
termination  methods,  at  the  option  of 
the  insurer.  Under  this  alternative, 
insurers  would  have  the  discretion  to 
either  not  offer  a  lump  sum  option,  offer 
a  lump  sum  option  without  a  positive 
market  value  adjustment,  or  offer  a  book 
value  payment  over  a  period  in  excess 
of  5  years  e.g.,  10  years)  with  interest  at 
a  credited  rate  reduced  by  more  than  1 
percent. 

The  Department  believes  that 
cillowing  the  insurer  to  determine  the 
termination  methods  that  will  be  offered 
to  policyholders  could  have  a  negative 
impact  on  terminating  Transition 
Policies.  Therefore,  the  Department  has 
decided  not  to  adopt  the  commentators' 
requested  modifications  in  the  final 
exemption.  However,  the  Department 
finds  merit  in  the  arguments  submitted 
by  the  commentators  with  respect  to  the 
length  of  the  book  value  payout  term 
and  has  been  persuaded  that  the  term  of 
the  book  value  payout  option  should 
more  closely  reflect  the  maturity  of  the 
investments  in  the  general  account. 
Accordingly,  on  the  basis  of  the 
comments,  the  Department  has  modified 
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amendment  that  is  unfavorable  to  the 
plan.  Two  conunentators  suggested  that 
any  insurer-initiated  amendment  to  a 
general  account  contract  should 
eliminate  the  contract's  ability  to  qualify 
as  a  Transition  Policy.  In  this  regard, 
one  of  the  commentators  urged  the 
Department  to  adopt  a  standard  under 
which  there  would  be  a  rebuttable 
presumption  that  any  insurer-initiated 
amendment  has  a  material  adverse  effect 
on  the  policyholder.  The  Department 
has  determined  not  to  revise  this 
definition  as  requested  in  recognition  of 
the  fact  that  many  Transition  Policies 
represent  long  term  relationships  that 
may  require  minor  changes  over  time. 
Other  commentators  requested  that 
the  Department  reconsider  the  de 
minimis  standard  set  forth  in 
subparagraph  (h)(8)(ii}  of  the  definition. 
These  commentators  stated  that  the 
definition  was  so  broad  that  it  would  be 
impossible  for  any  insurer  to  know 
whether  it  is  in  compliance  with  these 
requirements.  The  commentators 
suggested  that  the  Department  modify 
the  definition  to  include  only  unilateral 
changes  that  are  "material"  since  this  is 
a  term  that  has  a  well  understood 
meaning.  After  consideration  of  the 
comments,  the  Department  has 
concluded  that  it  would  be  appropriate 
under  the  final  regulation  to  modify  the 
definition  of  the  term  "insurer-initiated 
amendment  '  to  include  only  unilateral 
changes  that  have  a  material  adverse 
effect  on  the  policyholder.  To  further 
clarify  this  matter,  paragraph  (h)(8)  of 
the  final  regulation  includes  a  definition 
of  the  term  "material." 

Several  commentators  requested  that 
the  Department  restate  subparagraph 
(h)(8)(ii)(G),  from  "[a]  change  in  the 
annuity  purchase  rates"  to  "[a]  change 
in  the  guaranteed  aimuity  purchase 
rates."  A  commentator  stated  that 
changes  in  the  market  purchase  rates  for 
annuities  are  based  on  current  interest 
rates  and,  accordingly,  should  not  be 
considered  an  insurer-initiated 
amendment.  Conversely,  the 
commentator  represented  that 
modifying  the  guaranteed  purchase  rate 
would  be  considered  an  insurer- 
initiated  amendment  since  it  is  usually 
prohibited  by  the  contract  or  by  State 
law.  Another  commentator  suggested 
that  the  Department  modify 
subparagraph  (h)(8)(ii)(G)  to  include  "a 
change  in  the  annuity  purchase  rates 
guaranteed  under  the  terms  of  the 
contract  or  policy,  unless  the  new  rates 
are  more  favorable  for  the 
policyholder."  On  the  basis  of  these 
comments,  the  Department  has 
determined  to  make  modifications  to 
subparagraph  (h)(8)(ii)(G). 


Several  commentators  requested  that 
the  Department  clarify  that  any 
amendment  or  change  that  is  required  to 
be  made  to  a  Transition  Policy  to 
comply  with  applicable  federal  or  State 
law  or  regulation  (including  this 
regulation),  or  to  convert  the  policy  to  - 
a  "guaranteed  benefit  policy,"  is  not  an 
insurer-initiated  amendment.  A  number 
of  commentators  urged  the  Department 
to  clarify  that  a  demutualization  **  or 
similar  reorganization  will  not  result  in 
an  insurer-initiated  amendment.  The 
commentators  represented  that 
policyholders  retain  all  of  the  benefits 
under  the  policies  to  which  they  would 
have  been  entitled  if  the  reorganization 
had  not  occurred.  The  policies  remain 
in  force  with  no  change  in  their  terms, 
except  that  the  membership  interest  in 
the  mutual  company  is  removed  from 
the  policy  and  evidenced  separately 
[e.g.,  by  shares  of  stock).  In  further 
support  of  their  position,  the 
commentators  argue  that  the  Internal 
Revenue  Service  has  held  that  where  the 
terms  and  conditions  of  the  contracts 
remain  the  same,  a  reorganization  will 
not  cause  contracts  issued  by  the  insurer 
on  or  before  the  date  of  the  proposed 
reorganization  to  be  treated  as  new 
contracts  for  purposes  of  determining 
the  date  of  issuance  of  the  contract. '" 

The  Department  is  unable  to  conclude 
that  all  changes  made  to  a  Transition 
Policy  in  order  to  comply  with  any 
applicable  federal  or  State  law,  or  to 
convert  the  policy  to  a  guaranteed 
benefit  policy,  are  changes  that  would 
not  have  a  material  adverse  effect  on  a 
policyholder.  However,  the  Department 
has  determined  to  modify  subparagraph 
(h)(8)(iv)  to  clarify  that  amendments  or 
changes  which  are  made:  (1)  With  the 
affirmative  consent  of  the  policyholder; 

(2)  in  order  to  comply  with  section 
401(c)  of  the  Act  and  this  regulation;  or 

(3)  pursuant  to  a  merger,  acquisition, 
demutualization,  conversion,  or 
reorganization  authorized  by  applicable 
State  law.  provided  that  the  premiums, 
policy  guarantees,  and  the  other  terms 
and  conditions  of  the  policy  remain  the 
same,  except  that  a  membership  interest 
in  a  mutual  insurance  company  may  be 
relinquished  in  exchange  for  separate 
consideration  (e.g.  shares  of  stock  or 
policy  credits);  are  not  insurer-initiated 
amendments  for  purposes  of  the  final 
regulation.  The  Department  also  has 
made  parallel  changes  to  subparagraph 
(h)(6)(ii)  of  the  final  regulation  to  clarify 
that  such  changes  will  not  cause  a 
policy  to  fail  to  be  a  Transition  Policy. 


'This  involves  a  conversion  from  a  mutual 
insurance  company  to  a  publicly  owned  stock 
company. 

10  See  Rev.  Proc.  92-57,  1992-2  C.B.  410. 
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One  commentator  suggested  that 
subparagraph  {h)(8)(iii)  be  revised  to 
omit  the  word  "affirmative"  which 
precedes  the  word  "consent"  in  the 
proposed  regulation.  According  to  the 
commentator,  it  should  be  acceptable  to 
the  Department  for  the  insurer  to  send 
notice  of  a  prospective  change  to  the 
policyholder  with  an  appropriate  lead 
time  during  which  the  policyholder  has 
time  to  object  to  the  change.  The 
policyholder's  affirmative  consent  to  an 
amendment  or  change  was  a  necessary 
element  of  the  Department's 
determination  to  exclude  such 
amendments  or  changes  from  the 
definition  of  insurer-initiated 
amendment.  Because  the  Department 
continues  to  believe  that  the 
policyholder's  affirmative  consent  is  a 
necessary  protection  against  insurer- 
initiated  amendments  which  may  be 
adverse  to  the  policyholder,  it  has 
determined  not  to  adopt  the 
commentator's  suggested  modification. 

7.  Prudence 

Proposed  paragraph  (g)  set  forth  the 
prudence  standaid  applicable  to 
insurance  company  general  accoimts. 
Unlike  the  prudence  standard  provided 
in  section  404(a)(1)(B)  of  ERISA, 
prudence  for  piuposes  of  section 
401(c)(3)(D)  of  ERISA  is  determined  by 
reference  to  all  of  the  obligations 
supported  by  the  general  account,  not 
just  the  obligations  owed  to  plan 
policyholders." 

Two  commentators  concurred  with 
the  standard  of  prudence  established  in 
the  regulation.  One  of  the  conunentators 
was  pleased  because  paragraph  (g) 
makes  it  clear  that  the  prudence 
standard  applies  regardless  of  whether 
general  account  assets  are  also 
considered  to  be  plan  assets  vmder 
ERISA.  The  commentator  believed  that 
the  prudence  standard  contained  in 
paragraph  (g)  addresses  the  conflict 
between  State  insurance  laws  which 
require  that  general  account  assets  be 
managed  so  as  to  maintain  equity  among 
all  contractholders,  policyholders, 
creditors  and  shareholders  and  the 
ERISA  fiduciary  rules  which  require 
that  plan  assets  be  managed  solely  in 
the  interests  of,  and  for  the  exclusive 
pvupose  of,  providing  benefits  to  plan 
participants  and  their  beneficiaries.  The 
other  commentator  suggested  that 


' '  In  this  regard,  the  Department  notes  in  the 
proposal  that  nothing  contained  in  the  proposal's 
prudence  standard  modified  the  application  of  the 
more  stringent  standard  of  prudence  set  forth  in 
section  404(a)(1)(B)  of  ERISA  as  applicable  to 
fiduciaries,  including  insurers,  who  manage  plan 
assets  maintained  in  separate  accounts,  as  well  as 
to  assets  of  the  general  account  which  support 
policies  issued  after  December  31,  1998. 


application  of  this  standard  could  lead 
to  more  limited  investment 
opportunities  for  general  account  assets 
and  lower  retiuns  than  cmrently 
achievable  imder  State  investment  laws. 
In  tiuTi,  this  could  lead  to  increased 
plan  contributions  for  defined  benefit 
plans  in  order  to  maintain  current 
benefit  levels.  In  this  regard,  the 
Department  notes  that  the  prudence 
standard  set  forth  in  the  proposal 
merely  implements  subsection  401(c)  of 
ERISA  which  contains  the  prudence 
standard  that  is  the  subject  of  the 
commentator's  concern. 

8.  Definitions 

Accimiulation  Fund 

Proposed  paragraph  (h)(5)  defined  the 
term  "acciunulation  fund"  as  the 
aggregate  net  considerations  [i.e.,  gross 
considerations  less  all  deductions  from 
such  considerations)  credited  to  the 
Transition  Policy  plus  all  additional 
amounts,  including  interest  and 
dividends,  credited  to  such  Transition 
Policy  less  partial  withdrawals,  benefit 
pajrments  and  less  all  charges  and  fees 
imposed  against  this  acciunulated 
amoimt  under  the  Transition  Policy 
other  than  surrender  charges  and  market 
vjdue  adjustments. 

A  commentator  requested 
modification  of  the  term  "accumulation 
fund"  to  satisfy  the  commentator's 
concern  that  upon  termination,  a 
policyholder  would  not  be  able  to 
withdraw  from  the  policy  amoimts  set 
aside  to  pay  benefits  luider  the  policy. 
The  commentator  suggested  that  the 
definition  be  revised  to  read  as  follows: 

The  term  "accumulation  fund"  means  the 
aggregate  net  considerations  (i.e.,  gross 
considerations  less  all  deductions  from  such 
considerations)  credited  to  the  Transition 
Policy  plus  all  additional  amounts,  including 
interest  and  dividends,  credited  to  such 
Transition  Policy  less  partial  withdrawals, 
benefit  payments,  amounts  accrued  or 
received  under  the  Transition  Policy  for  the 
purpose  of  providing  benefits  which  are 
guaranteed  by  the  insurer  and  less  all  charges 
and  fees  imposed  against  this  accumulated 
amount  under  the  Transition  Policy  other 
than  surrender  charges  and  market  value 
adjustments. 

The  Department  believes  that  the  term 
"accumulation  fund"  as  defined  and 
used  in  context  in  the  proposed 
regulation  correctly  reflects  the  meaning 
intended  by  the  Department.  Therefore, 
after  consideration  of  the  conunent,  the 
Department  has  determined  not  to  adopt 
the  requested  modification. 

Market  Value  Adjustment 

Proposed  paragraph  {h)(7)  defined  the 
term  "market  value  adjustment"  as  an 
adjustment  to  the  book  value  of  the 


accumulation  fund  to  accurately  reflect 
the  effect  on  the  value  of  the 
accumulation  fund  of  its  liquidation  in 
the  prevailing  market  for  fixed  income 
obligations,  taking  into  accoimt  the 
futiue  cash  flows  that  were  aiiticipated 
imder  the  policy.  An  adjustment  is  a 
"market  value  adjustment"  within  the 
meaning  of  this  definition  only  if  the 
insurer  has  determined  the  amount  of 
the  adjustment  piu^uant  to  a  method 
which  was  previously  disclosed  to  the 
policyholder  in  accordance  with 
para^aph  (c)(3)(i)(D),  and  the  method 
permits  both  upward  and  downward 
adjustments  to  the  book  value  of  the 
accumulation  fund. 

One  commentator  stated  that  the 
market  value  adjustment  definition 
needs  to  be  clarified  and  modified  in 
order  to  encompass  all  reasonable  types 
of  market  value  adjustmenl^ormulas 
ciurently  in  use  by  the  industry,  but  did 
not  suggest  any  specific  types  of  market 
value  adjustment  formulas  for  the 
Department's  consideration.  A 
commentator  suggested  that,  for 
purposes  of  clarification,  the  first 
sentence  of  the  market  value  adjustment 
definition  in  paragraph  (h)(7)  should  be 
revised  to  read  as  follows: 

For  purposes  of  this  regulation,  the  term 
"market  value  adjustment"  means  an 
adjustment  to  the  book  value  of  the 
accumulation  fiuid  to  accurately  reflect  the 
effect  on  the  value  of  the  accumulation  fund 
of  its  liquidation  in  the  prevailing  market  for 
fixed  income  obligations,  taking  into  account 
the  future  cash  flows  that  were  anticipated 
under  general  account  assets. 

After  consideration  of  the  comments 
regarding  market  value  adjustment,  the 
Department  believes  that  the  definition, 
as  set  forth  in  the  proposed  regulation, 
is  sufficiently  flexible  to  address  the 
commentator's  concerns  and  that  no 
fiuther  modification  is  necessary. 

9.  Limitation  on  Liability 

Proposed  paragraph  (i)(l)  provided 
that  no  person  shall  be  liable  under 
Parts  1  and  4  of  Tide  I  of  the  Act  or 
section  4975  of  the  Code  for  conduct 
which  occurred  prior  to  the  effective 
dates  of  the  regulation  on  the  basis  of  a 
claim  that  the  assets  of  an  insurer  (other 
than  plan  assets  held  in  a  separate 
accoimt)  constitute  plan  assets. 
Paragraph  (i)(l)  further  provided  that 
the  above  limitation  on  liability  will  not 
apply  to:  (1)  An  action  brought  by  the 
Secretary  of  Labor  pursuant  to 
paragraph  (2)  or  (5)  of  section  502(a)  of 
the  Act  for  a  breach  of  fiduciary 
responsibility  which  would  also 
constitute  a  violation  of  Federal  or  State 
criminal  law;  (2)  the  application  of  any 
Federal  criminal  law;  or  (3)  any  civil 
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action  commenci  id  before  November  7, 
1995. 

Proposed  para  ;raph  (i)(2)  stated  that 
the  regulation  dc  es  not  relieve  any 
person  from  any  State  law  regulating 
insurance  which  imposes  additional 
obligations  or  duties  upon  insurers  to 
the  extent  not  in  :onsistent  with  this 
regulation.  Thus  for  example,  nothing 
in  this  regulatioi  would  preclude  a  state 
from  requiring  ai  i  insurer  to  make 
additional  disclosures  to  policyholders, 
including  plans. 

Proposed  para  ^ph  (i)(3)  of  the 
regulation  made  clear  that  nothing  in 
the  regulation  pi  ecludes  a  claim  against 
an  insurer  or  oth  ers  for  a  violation  of 
ERISA  which  do  bs  not  require  a  finding 
that  the  underlying  assets  of  a  general 
accoimt  constitute  plan  assets, 
regardless  of  wh  3ther  the  violation 
relates  to  a  Transition  Policy.  For 
example,  a  Traniiition  Policy  would  give 
rise  to  fiduciary  status  on  the  part  of  the 
insurer  if  the  ins  urer  had  discretionary 
authority  over  ti  e  administration  or 
management  of  I  he  plan.  See  section 
3(21)  of  the  Act.  Thus,  nothing  in  ERISA 
or  this  regulatioi  i  would  preclude  a 
finding  that  an  i  isurer  is  liable  imder 
ERISA  for  bread  »es  of  its  fiduciary 
responsibility  in  coimection  with  plan 
management  or  i  idministration. 
Similarly.  neith(  ir  ERISA  nor  the 
regulation  precludes  a  finding  that  an 
insurer  is  a  fiduciary  by  reason  of  its 
discretionary  au  thority  or  control  over 
plan  assets.  If  th  b  insurer  breaches  its 
fiduciary  respor  sibility  with  respect  to 
plan  assets,  it  wauld  be  liable  under 
ERISA  regardles  s  of  whether  the  insurer 
has  issued  a  Tra  nsition  Policy  to  a  plan 
or  ultimately  placed  the  plan's  assets  in 
its  general  account. 

Paragraph  (i)(  0  of  the  proposed 
regulation  provi  ded  that  if  an  insurer 
fails  to  meet  the  requirements  of 
paragraphs  (b)  t  irough  (f)  of  the 
regulation  with  respect  to  a  specific 
plan  policyhold  sr,  the  result  of  such 
failure  would  b  i  that  the  general 
account  would  )e  subject  to  ERISA's 
fiduciary  respoi  isibility  provisions  with 
respect  to  the  sj  ecific  plan  for  that 
period  of  time  c  luing  which  the 
requirement  of  he  regulation  was  not 
met.  Once  back  in  compliance  with  the 
regulation,  the  i  nsurer  would  no  longer 
be  subject  to  EF  ISA  (other  than  this 
regulation)  or  h  ive  potential  liability 
under  ERISA's  iduciary  responsibility 
provisions  for  s  nbsequent  periods  of 
time  when  the  i  equirements  of  the 
regulation  are  r  let.  In  addition,  the 
regulation  madi  s  clear  that  the 
underlying  asst  ts  of  the  general  account 
would  not  constitute  plan  assets  for 
other  Transitioi  i  Policies  to  the  extent 


that  the  insiuer  was  in  compliance  with 
the  requirements  of  the  regulation. 

Several  commentators  were 
concerned  that  under  proposed 
paragraph  (i)(4),  an  insurer's  single  (or 
de  minimis)  inadvertent  failure  to 
satisfy  the  conditions  in  the  regulation 
might  require  a  portion  of  every  asset  in 
the  insurer's  general  account  to  be  a 
plan  asset  for  the  period  of 
noncomphance,  thus  subjecting  the 
insurer  to  increased  liability  for 
fiduciary  violations.  The  commentators 
believed  that  this  "all  or  nothing"  rule 
could  cause  significant  disruption  to  the 
insurer  and  hinder  the  insurer's 
investment  activities.  The  commentators 
believed  that  this  result  was  not 
compelled  by  section  401(c)  of  the  Act. 
The  commentators  suggested  that  the 
Department:  (1)  Clarify  that  any  finding 
that  assets  of  an  insurer  are  plan  assets 
as  a  result  of  cm  instance  of 
noncompliance  should  be  operative 
oidy  with  respect  to  the  dispute 
between  the  policyholder  and  the 
insm'er;  (2)  modify  the  proposed 
regulation  to  state  that  the  transition 
relief  provided  will  be  available  if  the 
insurer  adopts  reasonable  procedures  to 
implement  the  requirements  of  the 
regulation  and  takes  reasonable  steps  to 
implement  those  procedures;  (3) 
provide  that  an  insxirer's  unintentional 
failure  to  comply  with  the  regulation, 
that  is  not  a  result  of  willful  neglect, 
will  not  cause  any  general  accoimt 
assets  to  become  plem  assets  if  the 
insurer  cures  such  failure  within  60  (or 
90)  days  after  discovering  or  being 
notified  of  the  failure  to  comply  and 
makes  the  plan  or  plans  whole  for  any 
monetary  loss  resulting  from  the  non- 
compliance. Alternatively, 
commentators  suggested  that  the 
Department  permit  the  insurer  to 
remedy  any  failxire  to  comply  with  the 
regulation,  due  to  reasonable  cause  and 
not  to  willful  neglect,  within  30  days  of 
receipt  of  notice  of  such  noncompliance 
and  to  extend  this  "cure"  period  if  state 
insurance  department  approval  is 
required.  Additionally,  a  commentator 
urged  the  Department  to  provide  that 
failure  to  comply  with  the  regulation 
should  only  be  effective  with  respect  to 
the  adjudication  of  the  action  in  which 
the  finding  is  made. 

The  Department  concurs  with  the 
commentators'  assertions  that  the 
consequences  of  an  insurer's  de  minimis 
or  inadvertent  failure  to  comply  with 
the  regulation  may  be  too  severe. 
Accordingly,  the  Department  has 
amended  subparagraph  (i)(4)  of  the 
regulation  to  provide  that  a  plan's  assets 
will  not  include  an  undivided  interest 
in  the  imderlying  assets  of  the  insurer's 
general  account  notwithstanding  the 


fact  that  the  insurer  has  failed  to  comply 
with  the  requirements  of  paragraphs  (c) 
through  (f)  of  the  regulation  with  respect 
to  a  plan  if  the  insurer  cures  the  non- 
compliance in  accordance  with  the 
requirements  of  subparagraph  (i)(5), 
which  describes  the  steps  that  an 
insurer  may  take  to  avoid  plan  asset 
treatment  with  respect  to  the  underlying 
assets  of  the  insurer's  general  account. 

Piu'suant  to  subparagraph  (i)(5),  an 
insurer  must  have  in  place  written 
procedures  that  are  reasonably  designed 
to  assure  compliance  with  the     . 
regulation,  including  procedures 
reasonably  designed  to  detect  and 
correct  instances  of  non-compliance.  In 
addition,  within  60  days  of  either 
detecting  an  instance  of  non-compliance 
or  receipt  of  vratten  notice  of  non- 
compliance from  a  plan,  whichever 
occurs  earlier,  the  insurer  must  comply 
with  the  regulation.  Under  this  cure 
provision,  the  insurer  would  be  required 
to  make  the  plan  whole  for  any  losses 
resulting  from  the  non-compliance.  By 
following  the  procedure  described  in 
subparagraph  (i)(5).  the  insurer  could 
continue  to  take  advantage  of  the  safe 
harbor  provided  by  the  regulation, 
notwithstanding  its  initial  failure  to 
comply  with  one  or  more  of  the 
regulation's  requirements.  The 
Department  believes  that  giving  insurers 
a  limited  opportunity  to  cure  their  non- 
compliance and  to  compensate  affected 
policyholders  for  any  losses  resulting 
from  the  non-compliemce.  will  both 
address  the  concerns  expressed  by  the 
commentators  and  continue  to  protect 
the  interests  of  the  policyholders  from 
expense  and  unnecessary  delays. 


10.  Effective  Date 

Proposed  paragraph  (j)(l)  stated  the 
general  rule  that  the  regulation  is 
effective  18  months  after  its  publication 
in  the  Federal  Register.  Paragraph  (j)(2), 
(3)  and  (4)  of  the  proposed  regulation 
provided  earlier  effective  dates  for 
paragraph  (b)  relating  to  independent 
fiduciary  approval,  paragraphs  (c)  and 
(d)  relating  to  disclosures,  and 
paragraph  (f)  relating  to  insurer-initiated 
amendments. 

Paragraph  (j)(2)  of  the  proposed 
regulation  stated  that  if  a  Transition 
Policy  was  issued  before  the  date  which 
is  90  days  after  the  date  of  publication 
of  the  final  regulation,  the  disclosure 
provisions  in  paragraphs  (c)  and  (d) 
would  take  effect  90  days  after  the 
publication  of  the  final  regulation. 
Paragraph  (j)(3)  of  the  proposed 
regulation  provided  that  paragraphs  (c) 
and  (d)  were  effective  90  days  after  the 
date  of  publication  of  the  regulation  for 
a  Transition  Policy  issued  after  such 
date. 
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Proposed  paragraph  (j)(4)  provided 
that  the  effective  date  for  paragraphs  (b) 
and  (f)  of  the  proposed  regulation  is  the 
date  of  publication  of  the  final 
regulation  in  the  Federal  Register.  In 
addition,  this  paragraph  provided  a 
special  rule  for  insurer-initiated 
amendments  which  are  made  during  the 
period  between  the  dates  of  publication 
of  the  proposed  and  final  regulations. 
The  rule  provided  that,  if  a  plan  elected 
to  receive  a  lump  sum  payment  on 
termination  or  discontinuance  of  the 
policy  as  a  result  of  an  insurer-initiated 
amendment,  the  insurer  must  use  the 
more  favorable  (to  the  plan)  of  the 
market  value  adjustments  determined 
on  either  the  effective  date  of  the 
amendment  or  determined  upon  receipt 
of  the  written  request  from  the  plan  in 
calculating  the  lump  sum  representing 
the  unallocated  funds  in  the 
accumulation  fund. 

A  number  of  commentators  believed 
that,  in  the  case  of  Transition  Policies 
issued  after  a  date  that  is  120  days  after 
the  date  of  issuance  of  the  final 
regulations,  the  initial  disclosures  may 
be  provided  at  the  time  of  issuance  of 
the  policy.  In  their  view,  no  other 
exception  to  the  general  18  month 
effective  date  contained  in  section 
401(c)(1)  of  the  Act  is  appropriate  or 
would  allow  insiu-ers  sufficient  time  to 
prepare  the  necessary  disclosure  with 
respect  to  thousands  of  previously 
issued  policies  to  ensure  compliance.  In 
addition,  the  commentators  requested 
that  the  date  required  for  distribution  of 
annual  disclosures  (contained  in 
paragraph  (c)(4)  of  the  proposed 
regulation)  be  extended  from  90  days  to 
180  days  following  the  period  to  which 
it  relates  to  allow  for  sufficient  time  for 
the  substantial  amount  of  information  to 
be  disclosed.  Another  commentator 
stated  that  the  earlier  effective  dates  for 
insurer-initiated  amendments  do  not 
provide  the  insurer  with  sufficient  time 
to  implement  the  changes  necessary  to 
be  able  to  comply  with  the  regulation  or 
to  be  able  to  determine  precisely  what 
constitutes  an  insurer-initiated 
amendment. 

In  the  case  of  a  plan  electing  a  lump 
sum  payment,  one  commentator 
objected  to  the  proposed  paragraph  (j)(4) 
provision  that  the  insurer  must  use  the 
market  value  adjustment  determined  on 
either  the  effective  date  of  the 
amendment  or  determined  upon  receipt 
of  the  plan's  written  request,  depending 
on  which  is  more  favorable  to  the  plan. 
The  commentator  believed  that  this  will 
create  serious  and  damaging  anti- 
selection  potential  as  the  contractholder 
will  have  the  ability  to  determine,  at  its 
option,  the  more  favorable  of  the  two 
dates  for  the  determination  of  the 


market  value  adjustment.  To  avoid  this 
result,  the  commentator  suggested  that 
the  market  value  adjustment  should  be 
determined  as  of  the  date  the  funds  are 
actually  withdrawn. 

The  Department  continues  to  believe 
that  the  earlier  effective  dates  for  the 
disclosure  provisions  are  consistent 
with  section  401(c)(3)(B)  of  the  Act,  as 
added  by  SBJPA,  which  states  that  the 
disclosures  required  by  the  regulation 
be  provided  after  the  date  that  the 
regulations  are  issued  in  final  form.  In 
addition,  section  401(c)(5)(B)(i)  of  the 
Act,  as  added  by  SBJPA,  provides  an 
exception  to  the  general  18-month 
effective  date  for  regulations  intended  to 
prevent  the  avoidance  of  the  regulations 
set  forth  herein.  Thus,  the  Department 
proposed  an  earlier  effective  date  for  the 
provisions  relating  to  the  independent 
fiduciary  approval,  disclosure  and 
insurer-initiated  amendments  because 
the  Department  believed  that  the  earlier 
effective  dates  would  protect  the 
interests  and  rights  of  a  plan  and  its 
participants  and  beneficiaries  by 
minimizing  the  potential  for  insurers  to 
change  their  conduct  in  ways  which  are 
disadvantageous  to  plan  policyholders 
without  compliance  with  the  terms  and 
conditions  of  the  regulation.  The 
Department,  therefore,  finds  good  cause 
for  waiving  the  customary  requirement 
to  delay  the  effective  date  of  a  final  rule 
for  30  days  following  publication. 

The  Department  notes  that,  because 
no  new  Transition  Policies  can  be 
issued  after  December  31,  1998,  it  is  no 
longer  necessary  to  differentiate 
between  Transition  Policies  issued 
before  and  after  the  date  of  publication 
of  the  final  regulation.  Therefore,  those 
provisions  in  proposed  subparagraphs 
(j)(2)  and  (j)(3)  which  contain  different 
effective  dates  based  upon  the  date  of 
issuance  of  the  Transition  Policy  have 
been  eliminated.  In  response  to  a 
niunber  of  comments  which  indicated 
that  state  insurance  departments  may 
require  that  insurers  file  for  approvaLof 
amendments  to  policies,  the  Department 
has  adopted  a  new  subparagraph  (j)(2) 
which  states  that  the  initial  disclosure 
provision  and  separate  account 
disclosure  provision  in  paragraphs  (c) 
and  (d)  are  applicable  six  months  after 
publication  of  the  final  regulation.  The 
Department  believes  that  a  period  of  six 
months  from  the  date  of  publication 
would  allow  insurers  sufficient  time  to 
produce  the  disclosure  materials  and 
seek  any  necessary  state  approvals. 

Several  commentators  requested  that 
the  Department  clarify  the  applicable 
date  for  the  initial  annual  report.  The 
Department  has  modified  subparagraph 
(j)(3)  to  provide  that  the  initial  annual 
report  required  under  subparagraph 


(c)(4)  must  be  provided  to  each  plan  no 
later  than  18  months  after  publication  of 
the  final  regulation.  Subsequent  reports 
shall  be  provided  at  least  annually  and 
not  later  than  90  days  following  the 
period  to  which  it  relates.  In 
consideration  of  the  comments 
regarding  the  harshness  of  the  special 
rule  in  subparagraph  (j)(4)  for  insurer- 
initiated  amendments  which  were  made 
during  the  period  between  publication 
of  the  proposed  and  final  regulations, 
the  Department  has  determined  to 
eliminate  that  provision.  The 
Department  has  added  a  new  paragraph 
(k)  which  contains  the  effective  date  for 
the  regulation. 

1 1 .  Miscellaneous  Comments 

Several  commentators  represented 
that  the  Department  exceeded  the  scope 
of  its  authority  with  respect  to  a  niunber 
of  the  provisions  contained  in  the 
proposed  regulation.  In  this  regard,  the 
Department  notes  that  section 
401(c)(1)(A)  of  the  Act  authorizes  the 
Secretary  of  Labor  to  issue  regulations  to 
provide  guidance  in  determining  which 
assets  held  by  the  insurer  (other  than 
plan  assets  held  in  its  separate  accounts) 
constitute  plan  assets  and  to  provide 
guidance  with  respect  to  the  application 
of  Title  I  of  ERISA  to  the  general 
account  assets  of  insurers.  The 
Department  believes  that  this  broad 
grant  of  authority  to  provide  guidance 
authorized  the  issuance  of  the 
regulations  proposed  by  the 
Department.  Accordingly,  the 
Department  believes  that  the 
commentators'  arguments  have  no  legal 
basis. 

A  commentator  urged  the  Department 
to  clarify  in  the  preamble  to  the  final 
regulation  that  certain  "traditional", 
guaranteed  investment  contracts  (GICs) 
are  guaranteed  benefit  policies  under 
the  Act.  In  support  of  its  position,  the 
commentator  explained  that,  under  a 
traditional  GIC,  an  insurance  company 
promises  to  pay  a  guaranteed  rate  of 
interest  for  a  fixed  period  [i.e.,  until  a 
stated  matiuity  date)  with  the  rate  of 
interest  being  a  fixed  rate  (e.g.,  6.0%  ) 
guaranteed  for  the  fixed  period,  or  a  rate 
which  is  periodically  reset  by  reference 
to  an  independently  maintained  index 
(e.g.,  UBOR  ).  Under  this  type  of  GIC, 
the  principal  invested  is  guaranteed  to 
be  repaid  at  maturity,  and  the  rate  of 
return  on  the  amount  invested  is  not 
dependent  on  the  performance  of  the 
assets  in  the  insiu-er's  general  account  or 
any  other  assets.  In  the  Department's 
view,  a  GIC  containing  the  above 
described  terms  would  constitute  a, 
guaranteed  benefit  policy  within  the 
meaning  of  section  401(b)(2)(B)  of  the 
Act.  In  addition,  the  Department  wishes 
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in  terms  of  being  considered  to  hold 
plan  assets. 

The  regulation  establishes  conditions 
that  must  be  met  in  order  for  certain 
contractual  arrangements  to  not  result  in 
the  insurer's  general  account  holding 
ERISA  plan  assets.  Compliance  with  the 
regulation  is  voluntary,  except  for  a 
general  prudence  standard.  Its  economic 
consequences,  therefore,  arise  only 
when  insurance  companies  elect  to  aveiil 
themselves  of  this  opportunity, 
presumably  only  those  insurance 
companies  expecting  the  benefits  of  the 
regulation  to  exceed  its  costs. 

The  Department  believes  that  the 
benefits  of  the  regulation  to  insurance 
companies,  although  difficult  to 
quantify,  will  exceed  its  costs  to  them, 
and  expects  that  all  insurance 
companies  affected  by  the  Harris  Trust 
decision  will  choose  to  comply.  Because 
the  regulation  also  provides  benefits  to 
plans,  participants  and  beneficiaries,  as 
well  as  to  fiucuicial  markets  generally, 
while  imposing  little  costs  on  them,  the 
Department  expects  that  the  benefits  of 
the  regulation  will  considerably  exceed 
its  costs. 

The  costs  and  benefits  of  the 
regulation  concern  "Transition 
Policies."  Transition  Policies  are  general 
account  contracts  issued  on  or  before 
December  31,  1998  which  are,  at  least  in 
part,  not  guaranteed  benefit  policies.  In 
particular,  the  value  of  the  benefit 
provided  is  related  to  the  investment 
performance  of  the  insurer's  general 
account. 

The  regulation  does  not  apply  to 
general  account  contracts  written  after 
December  31,  1998,  and  for  that  reason 
the  Department  believes  that  it  causes 
neither  benefits  nor  costs  with  respect  to 
those  contracts.  However,  in  the  absence 
of  the  safe  harbor  provided  by  this 
regulation,  the  costs  to  an  insurance 
company  of  any  of  those  contracts 
which  would  result  in  the  general 
account  holding  ERISA  plan  assets  are 
so  great  relative  to  the  benefits  that  no 
insurance  company  will  offer  general 
account  contracts  with  nonguaranteed 
elements. 

The  regulation  will  result  in  a  range 
of  benefits  that  will  primarily  accrue  to 
parties  directly  involved  in  the  affected 
contracts,  the  insurance  companies  that 
have  sold  the  policies  and  the  employee 
benefit  plans  that  entered  into  these 
arrangements.  Insurance  companies  will 
benefit  from  the  clarity  regarding  the 
circumstances  in  which  they  will  be 
holding  plan  assets.  This  will  afford 
greater  flexibility  in  their  efforts  to 
manage  the  risks  associated  with 
engaging  in  transactions  with  employee 
benefit  plans  and  the  capacity  to  more 
efficiently  make  investment  decisions. 


They  will  also  obtain  some  benefit  from 
the  provisions  that  enable  them  to 
correct  certain  errors  that  would 
otherwise  result  in  their  holding  plan 
assets. 

Employee  benefit  plans,  and  by 
extension  the  participants  who  are  the 
beneficial  owners  of  the  contracts,  will 
obtain  some  advantages  as  a  result  of  the 
increased  disclosure  of  information  that 
will  improve  their  ability  to  develop 
and  adjust  investment  strategies  and 
through  potentially  more  favorable 
circumstances  under  which  contracts 
could  be  terminated.  In  addition,  the 
regulation  will  provide  some  more 
general  indirect  benefits  to  the  economy 
through  greater  transparency  and 
efficiency  in  the  operation  of  financial 
markets. 

There  will  be  some  expenses  incurred 
by  insurance  companies  to  achieve 
these  benefits.  The  Department 
perceives  these  as  generally  falling  into 
two  categories:  (1)  Expenses  associated 
with  fulfilling  procedural  requirements 
which  represent  costs  in  an  economic 
sense,  and  (2)  expenses  that  represent 
payments  by  insurance  companies 
associated  with  the  liquidation  of 
contracts  at  levels  above  what  might 
have  been  made  absent  the  regulation. 
The  Department  views  the  second 
category  as  transfers  between  affected 
parties  with  the  expense  of  one  exactly 
offset  by  the  gain  of  another  and 
therefore  not  to  be  costs  in  an  economic 
sense. 

It  has  also  been  suggested  that  the 
regulation  would  impose  some  indirect 
costs  on  insurance  companies  and 
employee  benefit  plans  because  insurers 
electing  to  restructure  their  contracts  to 
comply  with  the  terms  of  the  regulatien 
would  alter  the  composition  of  their 
general  account  portfolios.  Particular 
attention  was  focused  on  the  question  of 
insurers  hedging  their  exposure  to 
interest  rate  movements  that  might 
diminish  the  returns  available  to  the 
policyholders  of  general  account 
products.  The  Department  does  not 
interpret  this  potential  outcome  as  a 
cost  by  virtue  of  the  fact  that 
compliance  with  the  regulation  is 
elective  and  employee  benefit  plans 
have  access  to  a  range  of  substitutes  for 
general  account  products.  This  enables 
them  to  purchase  investment  products 
across  the  full  range  of  risk  and  return 
available  without  regard  to  products 
offered  by  insurance  companies. 

The  Department  does  not  construe  the 
outcome  of  competition  in  financial 
markets  by  itself  to  represent  economic 
costs.  These  outcomes  are  instead 
interpreted  to  be  benefits  to  the  extent 
that  regulatory  actions  enhance  the 
transparency  and  therefore  the 
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efficiency  of  markets.  Changes  in 
relative  market  share  that  may  result 
from  enhanced  competition  are 
retlective  of  the  reallocation  of  resources 
in  a  manner  more  reflective  of  the 
preferences  of  market  participants  and, 
absent  direct  evidence  to  the  contrary, 
to  represent  efficiency  gains. 

As  is  the  case  with  most  regulations 
of  this  natiu-e,  the  benefits  of  this 
regulation  are  difficult  if  not  impossible 
to  specifically  quantify.  Most  of  the 
advantages  accrue  through  indirect 
mechanisms  or  represent  changes 
relative  to  a  baseline  of  future  behavior 
and  outcomes  that  cannot  be  readily 
observed  or  predicted.  Some  elements  of 
the  costs  are  similarly  difficult  to 
estimate.  Others,  primarily  the  expenses 
associated  with  meeting  certain 
procedural  or  disclosure  requirements 
are  more  easily  estimated.  Recognizing 
these  limitations,  a  more  complete 
discussion  of  the  various  elements  of 
costs  and  benefits  relevant  to  the 
regulation  and  specific  estimates  of  the 
magnitude  where  feasible  is  presented 
below. 

Benefits  of  the  Regulation 

The  regulation  is  expected  to  have 
significant  direct  benefits  to  employee 
benefit  plans.  It  satisfies  the 
requirement  in  section  401(c)(2)(B)  of 
ERISA  that  the  interests  of  employee 
benefit  plans  that  hold  insurance 
company  general  account  contracts  be 
protected,  and  thus  their  participants 
and  beneficiaries,  through  the 
requirement  of  certain  disclosure  and 
termination  rights.  Through  mandatory 
disclosure  by  insurance  companies  of 
information  concerning  the 
determination  of  costs  and  income  from 
general  accoimt  contracts,  disclosure  of 
the  conditions  under  which  termination 
may  occur,  and  disclosure  of 
information  about  the  financial  strength 
of  the  insurance  company,  the 
regulation  will  increase  the  amount  of 
information  available  to  employee 
benefit  plans  concerning  insurance 
company  general  account  contracts.  The 
information  insurance  companies 
disclose  will  allow  employee  benefit 
plan  fiduciaries  and  participants  to  fully 
understand  how  insurance  companies 
determine  the  expenses  and  rate  of 
return  they  assign  to  a  contract. 

Greater  disclosure  of  information  will 
enable  employee  benefit  plans  to 
improve  the  quality  of  investment 
decisions.  The  complex  nature  of  the 
insurance  products  can  make  it  difficiUt 
for  employee  benefit  plans  to  determine 
the  risks  associated  with  contracts 
backed  by  insurance  company  general 
accounts.  With  the  improved  disclosure, 
employee  benefit  plans  will  better 


understand  the  risks  associated  with 
general  account  contracts  and  the  net 
rate  of  return  they  can  expect  to  receive. 
The  enhanced  information  will  increase 
their  ability  to  manage  their  portfolios 
and  allocate  assets  in  a  manner 
consistent  with  the  specific  needs  and 
circumstances  of  the  plan.  Plans  making 
decisions  to  restructure  their  asset 
allocation  or  change  other  aspects  of 
their  investment  strategy  will  benefit 
from  a  clearer  explanation  of  their  rights 
imder  specific  policies.  Enhancing  the 
information  about  the  specific  attributes 
of  complex  financial  products  will  have 
a  positive  effect  on  market  efficiency  as 
the  purchasers  incorporate  this 
information  into  investment  decisions 
and  vendors  respond  to  the  resulting 
competitive  pressures. 

Expected  rate  of  return,  risk  and 
correladon  of  risks  are  three  elements 
critical  to  effective  portfolio  decisions. 
The  provision  of  more  complete 
information  by  insurance  companies 
due  to  this  regulation  allows  employee 
benefit  plans  to  better  approximate  the 
ideal  portfolios  that  they  would  choose 
if  they  had  full  information  about  the 
financial  characteristics  of  all  possible 
investments. 

This  benefit  of  the  regulation  in 
principle  could  be  measured  by 
determining  the  increase  in  total 
investment  income  received  on  the 
portfolio  the  employee  benefit  plan  has, 
holding  constant  its  level  of  portfolio 
risk.  This  measure  of  the  benefits  of  the 
regulation  is  difficult  to  quantify 
because  of  changing  conditions  over 
time  in  financial  markets,  so  that  any 
change  in  portfolio  rate  of  return  may  be 
due  to  other  factors.  A  further 
complicating  factor  is  that  the  provision 
of  more  detailed  information  may  also 
cause  employee  benefit  plans  to  change 
the  amount  of  risk  they  wish  to  hold.  It 
is  difficult  to  assess  the  value  to  plans 
of  having  better  information  about  the 
financial  risks  associated  with  these 
contracts. 

The  termination  provisions  are 
another  major  source  of  benefits  from 
the  regulation  to  employee  benefit  plans 
and  their  participants.  The  termination 
provisions  in  the  regulation  may  require 
insm-ers  to  give  additional  rights  to 
employee  benefit  plan  policyholders 
that  their  general  account  contracts  did 
not  previously  contain.  For  many 
general  account  contracts,  the  regulation 
will  liberalize  payout  options  for 
employee  benefit  plans  beyond  those 
that  were  previously  available.  For  other 
general  account  contracts,  it  will  create 
new  payout  options.  The  termination 
provisions  provide  at  least  three 
benefits.  First,  the  termination 
provisions  allowJ^mployee  benefit  plans 


to  terminate  general  account  contracts 
that  contain  provisions  or  changes  in 
provisions  they  view  as  unfavorable. 
Second,  the  termination  provisions  may 
discourage  some  insurance  companies  • 
from  making  unilateral  contract  changes 
that  are  adverse  to  employee  benefit 
plans.  Third,  the  termination  provisions 
provide  greater  liquidity  that  iillows 
plans  to  adjust  to  changing  financial 
market  conditions.  A  discussion  of  these 
three  benefits  of  the  termination 
provision  follows. 

First,  employee  benefit  plans  will 
benefit  from  the  regidation  by  being  able 
to  terminate  a  general  account  contract 
if  an  insurance  company  unilaterally 
modifies  such  a  contract  to  the 
detriment  of  the  employee  benefit  plan. 
The  termination  provisions 
considerably  enhance  the  value  to 
employee  benefit  plans  of  the  disclosure 
provisions  since  they  increase  the  range 
of  actions  that  can  be  taken  as  a  result 
of  better  information  being  disclosed. 
Thus,  the  regulation  gives  employee 
benefit  plans  greater  protection  against 
unilateral  action  taken  by  insurance 
companies. 

A  second  benefit  of  the  termination 
provisions  to  employee  benefit  plans  is 
that  those  provisions  will  discourage 
insurance  companies  from  making  some 
contract  changes  that  are  detrimental  to 
the  interests  of  employee  benefit  plans 
that  they  would  otherwise  make. 

A  third  benefit  of  the  termination 
provisions  is  that  they  provide 
employee  benefit  plans  increased 
liquidity  in  their  general  account 
contracts.  If  an  employee  benefit  plan 
faces  an  unanticipated  expense  and  is 
forced  to  terminate  its  general  account 
contract  to  obtain  cash,  the  plan  may  be 
able  to  do  so  under  more  favorable 
conditions.  In  some  cases,  the  plans  will 
receive  greater  proceeds  from  a  contract 
liquidation.  For  lump  sum  payouts,  this 
is  because  the  regulation  requires  that 
positive  market  value  adjustments  be 
given  where  they  would  not  otherwise 
have  been  prior  to  the  effective  date  of 
the  regulation.  Also  for  stnictiu-ed 
payouts,  a  minimiun  crediting  rate  that 
is  also  higher  than  some  contracts 
provide  is  required.  The  choice  of  two 
payout  options  provides  increased 
flexibility  to  many  employee  benefit 
plans. 

The  increased  liquidity  provided  by 
the  termination  provisions  also  allows 
employee  benefit  plans  to  profit  from 
changing  conditions.  For  example,  a 
change  in  interest  rates  may  cause  an 
employee  benefit  plan  to  adjust 
investment  strategies.  The  regulation 
may  permit  the  plan  to  terminate  its 
general  account  insurance  contract  and 
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move  its  funds  1 3  the  more  attractive 
alternative. 

The  value  of  t  le  benefit  to  employee 
benefit  plans  de  ived  from  the  enhanced 
ability  to  termin  ite  contracts  following 
unilateral  contTc  ct  amendments  by 
insurance  comp  mies  is  difficult  to 
quantify.  Plans  will  not  be  forced  to 
accept  contract  i  nodifications  that  they 
view  as  undesiri  ible.  The  value  of  this 
benefit  depends  on  the  frequency  that 
such  modificati(  ins  would  occur  and  the 
value  placed  on  this  protection  by 
employee  benef  t  plans.  The  value  of  the 
benefit  to  emplc  yee  benefit  plans  of 
discouraging  soi  ne  contract 
modifications  by  insurance  companies 
is  also  difficult  jo  quantify  because  there 
is  no  reliable  w<  y  to  estimate  the 
number  of  conti  act  modifications  with 
adverse  implica  ions  for  plans  that 
would  otherwisi  5  occur. 

As  well  as  prcviding  benefits  to 
employee  benef  t  plans  and  their 
participants  an(  beneficiaries,  the 
regulation  provi  des  benefits  to 
insurance  companies.  The  most 
significant  of  th  3se  results  from  the 
ability  of  insura  nee  companies  to 
expand  the  uni^  erse  of  investments  that 
otherwise  would  be  prohibited.  In  the 
absence  of  the  r  jgulation,  with 
insurance  companies  holding  plan 
assets  in  their  g  sneral  accounts,  some 
investments  wo  nld  not  be  possible 
because  they  wi  luld  involve  potential 
self-dealing  anc  conflicts  of  interest. 

The  reginatio  i  may  provide 
significant  bene  fits  to  insurance 
companies  beca  use  it  clarifies  and 
mitigates  the  co  nstraints  imposed  by 
ERISA  on  the  o  )eration  of  insurance 
company  gener  il  accoimts.  It  does  so  by 
providing  that  i  nsurance  companies  that 
comply  with  th }  specific  requirements 
of  the  regulatio  i  will  receive  some 
assurance  that  t  leir  general  accounts  do 
not  contain  pla:  i  assets.  Insurance 
companies  thus  could  have  reduced 
litigation  costs  uid  liabilities  with 
respect  to  their  general  accounts.  They 
will  be  shielde(  from  the  fiduciary 
responsibility  a  nd  prohibited 
transactions  ru  es  under  ERISA  that 
would  otherwi:  e  apply  to  them  as  a 
result  of  the  He  rris  Trust  decision. 

Because  of  tli  e  retroactive  effect  of  the 
Supreme  Court  decision,  numerous 
transactions  by  insurance  company 
general  accoun  s  may  have  violated 
ERISA's  prohib  ited  transaction  and 
general  fiducia  y  responsibility 
provisions.  Wil  hout  the  safe  harbor  the 
regulation  affoi  ds,  some  insurance 
companies  woi  ild  be  liable  under  part  4 
of  Title  I  of  ER  SA  as  a  result  of  the 
operation  of  th  sir  general  accounts. 

This  regulati  )n  provides  insurance 
companies  the  Denefit  of  reduced 


uncertainty  concerning  the  application 
of  ERISA.  Some  insurance  companies 
may  be  uncertain  as  to  whether  the 
general  account  contracts  they  have 
with  employee  benefit  plans  are  affected 
by  the  Harris  Trust  decision.  This 
uncertainty  arises  primarily  from  what 
constitutes  a  guaranteed  benefit  policy. 
The  value  to  insurance  companies  of 
less  uncertainty  arises  in  part  through 
lower  fees  they  would  pay  to  attorneys 
and  other  benefits  specialists  to  try  to 
resolve  the  uncertainty.  Also,  insiuance 
companies  may  be  overly  conservative 
in  attempting  to  avoid  holding  ERISA 
plan  assets.  The  lowering  of  risk  in  this 
regard  will  allow  insurance  companies 
to  pursue  business  they  might  otherwise 
avoid. 

The  cure  provision  in  the  regulation 
is  an  additional  source  of  benefits. 
Insurance  companies  under  certain 
circumstances  can  correct  certain  errors 
in  compliance  with  the  regulation 
without  causing  the  company  to  hold 
employee  benefit  plan  assets.  This 
feature  of  the  regulation  greatly  reduces 
the  risk  of  an  inadvertent  failiore  of  an 
insurer  to  comply  with  the  regulation 
that  would  result  in  them  holding  plan 
assets. 

This  cure  provision  should  reduce  the 
likelihood  of  litigation  between 
employee  benefit  plans  and  life 
insurance  companies.  The  ability  to 
correct  errors  without  incurring  the  risk 
of  future  liability  should  reduce  the 
incidence  of  noncompliance  and 
substantially  reduce  costs  for  insurance 
companies  to  correct  inadvertent  errors. 
The  value  of  the  benefits  arising  from 
the  cure  provision  are  positive  but 
impossible  to  accurately  measure.  They 
will  depend  on  the  extent  that  insurance 
companies  make  inadvertent  or  good 
faith  errors  and  then  use  the  cure 
provision  to  correct  them.  The  level 
depends  on  the  cost  to  insurance 
companies  of  correcting  the  errors  under 
the  regulation  in  relation  to  what  would 
have  otherwise  occurred.  The  cure 
provision  also  affords  benefits  to 
employee  benefit  plans  because  it 
reduces  the  likelihood  of  failure  to 
comply  with  the  regulation.  This  is 
similarly  impossible  to  quantify. 
The  value  of  these  benefits  to 
insurance  companies  should  be 
substantially  shifted  to  employee  benefit 
plans  over  time  through  a  higher  net 
rate  of  return  received  on  life  insurance 
company  general  account  contracts  so 
long  as  insurance  companies  remain 
competitive.  This  will  increase  the 
investment  income  of  defined  benefit 
plans  holding  those  contracts.  An 
increase  in  investment  income  will  over 
the  longer  term  lead  to  either  a 
reduction  in  contributions  required  or 


allowed  by  plan  sponsors  or  to  an 
increase  in  benefits.  A  reduction  in 
contributions  by  plan  sponsors  would 
reduce  their  corporate  income  tax 
deductions  and  raise  their  corporate  tax 
payments.  Increased  benefits  will  result 
in  higher  taxable  income  received  by 
beneficiaries. 

The  regulation  will  have  a  relatively 
small  but  positive  benefit  to  the  Federal 
government,  and  thus  taxpayers,  by 
reducing  the  need  for  employee  benefit 
investigation,  enforcement  and  litigation 
activities  of  the  government.  By 
reducing  the  niunber  of  violations  of 
ERISA  through  compliance  with  the  safe 
harbor  provisions  of  the  regulation,  and 
by  providing  through  the  cure  provision 
the  incentive  for  insurance  companies 
to  self-correct  minor  compliance 
problems,  investigation,  enforcement 
and  litigation  expenses  of  the 
government  may  be  reduced. 

As  well  as  the  direct  benefits 
discussed  above,  the  regulation  has 
indirect  benefits  through  improved 
functioning  of  financial  markets.  The 
indirect  benefits  are  positive 
externalities  that  benefit  all  participants 
in  finemcial  markets  through  the  greater 
efficiency  of  the  functioning  of  those 
markets.  The  positive  externalities  are 
benefits  received  by  parties  other  than 
insvuance  companies  and  employee 
benefit  plans,  participants  and 
beneficiaries.  With  more  efficiently 
functioning  capital  markets,  capital  is 
directed  to  its  best  use,  which  benefits 
not  only  the  investor  but  also 
enterprises  seeking  investors.  Thus,  this 
is  a  benefit  to  the  economy  at  large.  The 
termination  provisions  of  the  regulation 
also  provide  positive  externalities  in 
that  by  providing  greater  financial 
market  liquidity,  there  is  freer 
movement  of  capital  so  it  can  be  applied 
to  its  best  use. 

Costs  of  the  Regulation 

As  with  the  benefits,  the  costs  of  the 
regulation  are  both  direct  and  indirect. 
Direct  costs  should  fall  nearly 
exclusively  on  insurance  companies 
rather  than  on  plans,  participants  and 
beneficiaries.  Although,  some 
commentators  have  argued  that  there 
may  be  indirect  costs  to  the  economy 
through  effects  on  the  functioning  of 
capital  markets,  as  discussed  in  more 
detail  below,  the  Department  believes 
those  costs  to  be  insignificant  or 
nonexistent. 

Three  types  of  direct  costs  are 
relevant.  Insurance  companies  will  bear 
some  costs  that  are  effectively  transfers 
to  plans.  While  these  may  be  viewed  as 
costs  in  the  accounting  sense,  they 
result  in  little  or  no  net  cost  to  the 
economy,  as  the  cost  to  the  insurance 
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company  is  exactly  offset  by  the  benefit 
received  by  the  employee  benefit  plan. 

Second,  there  are  direct  costs  that 
arise  because  insurance  companies 
undertake  certain  activities  in  order  to 
fall  within  the  requirements  of  the 
regulation.  These  will  primarily  take  the 
form  of  increased  payments  to  service 
providers  or  insurance  company 
employees.  These  type  of  costs 
represent  costs  in  both  an  accounting  as 
well  as  an  economic  sense  and  are  the 
primary  burden  imposed  by  the 
regulation. 

A  third  type  of  cost  are  those 
potentially  associated  with  a  distortion 
of  economic  activity.  These  also 
represent  a  net  cost  to  the  economy. 
Typically  these  distortions  are 
associated  with  taxation.  Distortions  can 
also  potentially  result  from  government 
regulations  requiring  activities  or 
expenditures  which  exceed  the 
associated  benefits. 

Insurance  companies  will  incur 
administrative  costs  due  to  the 
disclosiu-e  and  termination 
requirements.  To  comply  with  increased 
disclosure  requirements,  they  will  incin 
costs  to  prepare  and  distribute  the 
annual  statement  to  employee  benefit 
plans  explaining  the  methods  by  which 
income  and  expenses  of  the  insiu*ance 
company's  general  account  are  allocated 
to  the  policy.  To  minimize  these  costs, 
the  regulation  requires  disclosure  of 
materials  that  are  prepared  for  other 
purposes.  One  time  only  administrative 
costs  will  be  incurred  by  insurance 
companies  to  modify  contracts  so  that 
they  will  comply  with  the  regulation 
and  to  file  revised  contracts  with  state 
regulatory  authorities. 

The  enhanced  options  for  employee 
benefit  plans  to  terminate  their  contracts 
will  create  administrative  costs  for 
insiu-ance  companies  in  that  they  will 
be  discouraged  from  making  some 
unilateral  contract  modifications  they 
otherwise  would  make.  The  magnitude 
of  this  cost  to  insurance  companies  is 
difficult  to  quantify  because  the  number 
and  effect  of  contract  modifications  that 
will  be  discouraged  from  occurring  is 
not  readily  determinable.  This  cost  to 
insurance  companies  is  largely  a  benefit 
to  employee  benefit  plans  and 
participants  and  beneficiaries. 

Some  commentators  have  argued  that 
the  regulation  will  impose  costs  on 
insurance  companies  in  financial 
markets.  Because  the  termination 
options  will  permit  some  contracts  to  be 
terminated  earlier  than  otherwise, 
insurance  companies  may  adjust  the 
investments  in  their  portfolios.  The 
increased  probability  of  early 
termination  shortens  the  period  over 
which  the  preponderance  of  payments 


are  made.  To  the  extent  that  insurance 
companies  attempt  to  match  the  timing 
of  their  receipts  and  payouts,  they  will 
shorten  the  timing  of  their  receipts. 

Insurance  companies  with  a 
significant  percentage  of  affected  funds 
in  their  general  accoimt  may  make  fewer 
long  matiuity  investments  and  private 
placements.  Long  maturity  investments 
are  investments  where  the 
preponderance  of  the  payments  are 
received  relatively  far  into  the  future. 
Private  placements  are  investments  that 
are  not  publicly  traded  on  financial 
market  exchanges.  They  may  reduce 
those  investments  due  to  their  needs  for 
reduced  matiu-ity  emd  greater  liquidity 
of  investments  because  of  the  increased 
probability  of  early  termination  of 
general  account  contracts.  Both  of  these 
changes  in  maturity  of  investments  and 
in  private  placements  would  reduce  the 
expected  rate  of  return  on  their 
portfolios.  Lower  maturity  investments 
generally  receive  a  lower  rate  of  return 
than  longer  maturity  investments. 
Private  placements  tend  to  have 
relatively  low  liquidity  because  they  are 
not  publicly  traded.  Liquidity  is  a 
desirable  aspect  of  investments  and 
therefore  investors  must  pay  a  price  for 
it  in  terms  of  lowered  rate  of  return.  The 
termination  requirements  may  also 
cause  insurance  companies  to  inciu 
costs  in  determining  the  market  value  of 
some  assets  that  are  not  publicly  traded, 
such  as  private  placements.  These  costs 
will  discourage  investments  in  those 
types  of  assets  because  they  will  reduce 
the  net  rate  of  retinn  (after  costs)  on 
those  investments. 

Because  of  the  sophistication  of 
capital  markets,  with  a  large  number  of 
competent  purchasers  and  sellers,  any 
initial  effect  on  capital  markets  due  to 
insurance  companies  changing  their 
portfolios  and  their  investment 
strategies  probably  would  be  offset  by  a 
re-allocation  of  investments  among 
investors.  If  insurance  companies 
reduce  their  investments  in  a  certain 
class  of  assets,  the  price  of  those  assets  ^ 
will  fall  due  to  the  reduced  demand  for 
the  investment,  which  will  raise  the  rate 
of  return  on  that  investment.  The 
lowered  price  and  increased  rate  of 
return  will  motivate  other  investors  to 
invest  in  those  assets,  which  will  in  turn 
drive  the  price  up  towards  its  original 
level.  One  time  only  transaction  costs 
will  be  incurred  by  insurance 
companies  and  other  investors  as  they 
adjust  their  portfolios.  These  costs  are 
primarily  fees  paid  to  other  financial 
institutions  to  transact  sales  and 
purchases. 

The  cure  provision  creates 
administrative  costs  for  insurance 
companies  that  choose  to  use  it  because 


they  are  required  to  establish 
administrative  procedures  to  detect  and 
correct  failures  to  comply  with  the 
regulation.  Costs  will  be  incurred  in 
terms  of  staff  time  required  for  creating 
and  maintaining  these  procedures. 
These  costs  are  largely  quantifiable  in 
terms  of  specific  actions  that  are 
required,  with  the  cost  of  those  actions 
being  estimable. 

While  the  increased  administrative 
costs  are  home  initially  by  insurance 
companies  choosing  to  comply  with  the 
regulation,  they  may  be  shifted  at  least 
partially  through  a  reduced  rate  of 
retiun  net  of  expenses  to  employee 
benefit  plans  and  then  to  participants, 
and  to  other  investors  who  have 
contracts  supported  by  the  general 
accounts  of  those  companies.  A 
reduction  in  the  net  rate  of  return 
received  on  the  general  account 
portfolio  may  be  passed  on  to  employee 
benefit  plans  having  contracts  with 
participating  features.  Whether  that 
occiu"s  may  be  a  business  decision  made 
by  insinance  companies  depending  on 
the  competitive  pressiu^es  they  face  or 
may  be  determined  by  their  contracts.  It 
may  also  reduce  the  rate  of  return 
insurance  companies  offer  on  new 
contracts.  The  extent  to  which  they  do 
that  depend*  in  part  on  the  competitive 
pressures  faced  by  insurance 
companies.  It  should  be  noted  again  in 
this  context  that  new  contracts  will  not 
be  covered  by  the  regulation. 

These  effects  on  the  rate  of  return 
received  by  insurance  companies  on 
their  general  account  portfolios 
generally  will  be  small.  For  most 
insurance  companies  the  percentage  of 
general  account  assets  affected  is  small 
and  thus  the  effect  on  the  insurance 
company's  portfolio  rate  of  return, 
which  is  proportional  to  the  share  of 
those  assets  in  the  general  account 
portfolio,  is  also  small.  The  effects  on 
employee  benefit  plan  rates  of  retiun  is 
further  diminished  to  the  extent  that 
plans  hold  other  investments.  The  effect 
on  participants  may  be  even  furthrr 
reduced  to  the  extent  that  employee 
benefit  plan  sponsors  bear  the  effects 
that  are  shifted  to  employee  benefit 
plans. 

Employee  benefit  plans  can  offset 
lower  risk  and  expected  return  from 
their  insurance  contracts  by  increasing 
the  risk  and  expected  return  of  their 
other  investments.  They  may  also 
reduce  their  investments  held  with 
insurance  companies  and  shift  funds  to 
other  financial  intermediaries.  If  these 
changes  are  made,  there  may  be  no 
effect  on  the  expected  portfolio  rate  of 
return  for  employee  benefit  plans. 
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Insurance  Industry- 
Affected 


'  Asse  ts 

In  connection  with  its  publication  of 
the  proposed  re  ;ulation.  the  Department 
solicited  comm(  nts  from  the  interested 
public  regardinj  the  economic  impact  of 
the  proposed  re  julation.  Specifically, 
the  Department  requested  current  data 
on  the  number  <  nd  characteristics  of 
potentially  affec  ted  insurance  contracts 
that  would  prov  ide  the  basis  for  a  more 
extensive  analy  iis  of  the  costs  and 
benefits  of  the  p  roposed  regulation. 

The  Departmi  nt  received  a  few 
comments  whicli  disagreed  with  its 
estimate  of  the  '  'alue  of  the  accounts 
potentially  affe(  ted  by  the  regulation  of 
$40  billion  in  1  )94  (slightly  less  than  3 
percent  of  genei  al  account  assets).  These 
comments  prov  ded  limited  data  on  the 
number  of  pote  itially  affected  insurance 
contracts.  For  e  cample,  one 
commentator  ei  timates  that  based  on 
their  reading  of  the  1997  Life  Insurance 
Fact  Book  (199(i  data),  the  total  value  of 
contracts  poten  ially  affected  by  the 
regulation  is  S2  51.8  billion  (15.4  percent 
of  general  accoi  int  assets).  It  appears 
that  this  estima  :e  includes  the  allocated 
portions  of  gen  sral  account  group 
insurance  conti  acts,  whereas  the 
Department  exc  ludes  the  allocated 
portions  of  groi  p  annuity  contracts  from 
its  estimates.  A  located  group  annuity 
contracts  are  e?  eluded  because  the 
benefits  from  tl  le  contracts  are 
guaranteed  anc  the  employee  benefit 
plans  do  not  p<  rticipate  in  the  risk 
associated  witl  those  contracts. 
Representative  !  of  the  insurance 
industry  estim  ted  for  1996  that  the 
amount  of  una  located  assets  that  would 
be  affected  by  I  his  regulation  was 
approximately  $100  billion  (6.7  percent 
of  general  acco  int  assets). 


In  response  to  these  comments,  the 
Department  asked  the  insurance 
industry  to  provide  specific  information 
on  the  amount  of  affected  assets.  The 
industry  declined  to  provide  the 
information,  contending  the  proprietary 
nature  of  the  data.  As  an  alternative  data 
source  the  Department  used  information 
reported  on  the  Form  5500  reports  and 
attached  Schedule  A's  filed  for  the  1995 
plan  year.  The  Schedule  A  attachment 
is  required  to  be  filed  for  all  pension 
plans  holding  insurance  contracts  with 
unallocated  funds.  Both  the  amoimt  of 
unallocated  funds  and  the  name  of  the 
insurance  carrier  issuing  the  policy  are 
reported  on  the  Schedule  A.  While  the 
manner  of  reporting  unallocated  funds 
held  in  insiu^ance  policies  does  not 
enable  a  precise  determination  of 
whether  the  policies  are  Transition 
Policies  or  other  types  of  policies,  the 
Department  believes  that  reasonable 
estimates  can  be  derived  from  the  data. 
Using  Form  5500  data,  the  Department 
revised  its  earlier  estimates  of  the 
amount  of  assets  potentially  affected  by 
the  regulation  and  the  distribution  of 
those  assets  within  the  life  insurance 
industry.  The  Department  now 
estimates  between  $80  and  $98  billion 
(between  5.8  and  7.1  percent  of  general 
account  assets)  would  have  been 
potentially  affected  by  the  regulation  in 
1995.  The  Department  believes  that  this 
estimate  comports  with  that  provided  by 
the  representatives  of  the  insurance 
industry. 

For  the  1995  plan  year,  a  total  of 
123,567  Schedule  A  reports  were  filed 
by  pension  plans  reporting  assets  held 
in  contracts  with  unallocated  funds  that 
appear  to  be  used  to  pay  benefits  or 
purchase  aiuiuities.  It  is  the 
Department's  belief  that  these  policies 
are  most  commonly  immediate 
participation  guarantee  (IPG)  contracts, 
in  which  the  value  is  directly  related  to 
the  investment  performance  of  the 
insurer's  general  account.  These 
contracts  will  therefore  meet  the 
definition  of  a  Transition  Policy.  The 
total  amount  of  assets  reported  in 
Schedule  A  for  these  types  of  contracts 
was  $98  billion. 

The  following  discussion  explains 
how  the  figures  of  between  $80  and  $98 
billion  were  determined.  The  Schedule 
A  is  used  both  for  the  reporting  of  assets 
in  accounts  used  to  provide  benefits  and 
for  the  reporting  of  assets  in  accounts 
used  solely  for  investments.  The 
Schedule  A  does  not  have  a  specific 
identifier  for  the  type  of  policy  being 
reported.  Contracts  were  assumed  to  be 
purely  investment  contracts  if  the 
Schedule  A  showed  no  assets  disbursed 
to  pay  benefits  or  purchase  annuities 
during  the  year  and  the  Form  5500 


report  indicated  that  all  plan  benefits 
were  either  paid  from  a  trust  or,  in  the 
case  of  a  defined  contribution  plan, 
were  paid  through  a  combination  of  a 
trust  and  insurance  carrier.'-  These 
filings  were  excluded  from  the  analysis 
based  on  the  assumption  that  they  are 
most  likely  to  be  guaranteed  investment 
contracts  and  would  therefore  not  meet 
the  definition  of  a  Transition  Policy. 
The  remaining  Schedule  A's  fell  into 
two  categories: 

(1)  If  a  Schedule  A  showed  funds 
being  disbursed  from  the  account  to  pay 
benefits  or  purchase  annuities  or  the 
Form  5500  report  indicated  that  all 
benefits  were  provided  through  an 
insurance  carrier,  then  the  funds 
reported  in  Item  6  of  the  Schedule  A 
were  assumed  to  be  held  in  policies 
meeting  the  definition  of  a  Transition 
Policy.  The  total  amount  of  such  funds 
in  1995  was  $80  billion.  This  amount 
was  used  as  the  lower  bound  for 
estimating  total  general  account  assets 
held  in  Transition  Policies. 

(2)  If  a  Schedule  A  showed  no  assets 
disbursed  to  pay  benefits  or  purchase 
annuities  and  the  Form  5500  report 
indicated  that  the  plan  was  a  defined 
benefit  plan  and  benefits  were  paid  both 
through  the  trust  and  an  insurance 
carrier,  then  the  type  of  contract  funds 
reported  in  Item  6  of  Schedule  A  was 
categorized  as  undeterminable.  The  total 
amount  of  such  funds  was  $18  billion. 

The  $18  billion  estimate  of  funds  in 
the  imdeterminable  category,  combined 
with  the  $80  billion  in  general  account 
funds  determined  to  be  used  to  pay 
benefits,  was  used  as  the  upper  bound 
for  estimating  total  general  account 
funds  in  Transition  Policies.  There  is  no 
way  of  accurately  estimating  how  much 
of  the  $18  billion  in  the  undeterminable 
category  was  held  in  Transition  Policies. 
Therefore,  in  estimating  the  total 
amount  of  funds  held  in  Transition 
Policies,  the  entire  $18  billion  was 
added  to  the  lower  bound  of  $80  billion 
to  provide  a  total  estimate  of  $98  billion 
held  in  Transition  Policies."  This 


'-It  appears  that  defined  contribution  plans 
which  check  that  benefits  are  provided  through 
both  a  trust  fund  and  an  insurance  carrier  and 
which  attach  a  Schedule  A  are  generally  trust 
funded  plans  (with  investments  in  insurance 
products)  that  commonly  offer  participants  the 
choice  of  a  lump  sum  distribution  or  an  annuity. 
For  participants  choosing  the  latter  form  of 
payment,  the  value  of  the  participant's  account  is 
used  to  purchase  an  individual  annuity.  Thus,  it 
was  assumed  that  the  assets  reported  on  Schedule 
A  were  in  investment  accounts  rather  than 
Transition  Policy  accounts  used  to  provide  benefits. 

"The  EKDL  had  developed  an  earlier  estimate  of 
$40  billion  held  in  Transition  Policies.  This 
estimate  was  based  on  data  reported  in  Item 
31c(16) — (Value  of  funds  held  in  insurance 
company  general  account)and  Item  32e(2) — 
(Payments  to  insurance  carriers  for  the  provision  of 
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amount  is  in  line  with  the  $100  billion 
estimate  provided  by  the  representatives 
of  the  insurance  industry. 

One  commentator  disagreed  with  the 
Department's  use  of  an  industry  average, 
i.e.,  slightly  less  than  3  percent  of 
general  account  assets,  to  demonstrate 
the  percent  of  total  contracts  potentially 
affected  by  the  regulation.  The 
commentator  stated  that  this  is 
inappropriate  because  many  insiuers 
have  a  significantly  higher  proportion  of 
assets  supporting  contracts  potentifdly 
affected  by  the  regulation  than  the 
Department's  estimate  in  the  proposed 
regulation  for  the  industry  as  a  whole. 
In  its  re-estimate  of  the  amoimt  of  assets 
affected  based  on  the  most  recent 
complete  Form  5500  data  available 
(1995),  the  Department  determined  that 
approximately  104  insurance  companies 
each  managed  $25  million  or  more  of 
private  pension  plan  unallocated  assets 
in  insurance  company  general  accounts 
and  about  63  of  those  insurance 
companies  managed  $100  million  or 
more  in  such  accounts. 

To  estimate  the  impact  of  the 
proposed  regulation  on  both  the 
insurance  industry  as  a  whole  and  on 
individual  companies  within  the 
industry,  the  ratio  of  funds  in  Transition 
Policies  (as  reported  on  Schedule  A  of 
the  Form  5500  series)  to  an  insurer's 
general  account  funds  was  computed. 
This  is  one  of  a  niunber  of  reasonable 
measures  of  insurer  net  exposure  that 
could  have  been  chosen.  For  example, 
the  ratio  of  funds  in  Transition  Policies 
to  insurer  net  worth  would  be  another 
reasonable  measure. 

The  ACLI  reports  that  at  year-end 
1995,  a  total  of  $1,683  trillion  was  held 
in  the  general  accounts  of  life  insurance 
companies.'^  In  order  to  estimate  the 
total  value  of  general  account  assets  in 
the  104  companies  which  have  issued 
Transition  Policies  with  a  total  value  of 
$25  million  or  more,  data  from  the  1996 
and  1998  editions  of  the  Best  Insiuance 
Reports  and  Standard  &  Poor's  Claims- 
Paying  Ability  Reports  were  used  along 
with  information  provided  by  insurance 
representatives.  For  a  few  companies  for 
which  data  were  not  available  from  the 
above  two  sources,  telephone  calls  were 
made  to  the  companies  to  obtain  general 
account  asset  information.  The  general 
accounts  of  these  104  companies  in 
.  1995  were  estimated  to  be  $1,372 


benefits)  of  the  1994  Form  5500  reports  alone  and 
did  not  make  use  of  Schedule  A  data.  The  use  of 
the  Schedule  A  attachment  in  combination  with 
data  reported  on  the  Form  5500  allows  for  a  much 
mqre  refined  estimate  to  be  developed,  particularly 
for  small  plans  which  do  not  separately  report 
assets  held  in  insurance  company  general  accounts. 

|-»"1996  Life  Insurance  Fact  Book."  American 
Council  of  Life  Insurance,  p.  89. 


trillion.  The  $98  billion  estimated  as 
held  to  support  Transition  Policies  by 
the  104  companies  represent  7.1  percent 
of  total  general  account  assets. 

The  percentage  of  general  account 
assets  held  to  support  Transition 
Policies  varied  widely  among  insurance 
companies,  ranging  from  a  low  of  0.1 
percent  to  a  high  of  44  percent.  For  74 
percent  of  the  companies  (77 
companies),  the  assets  held  in  support 
of  Transition  Policies  made  up  less  than 
10  percent  of  total  general  account 
assets.  For  13  percent  of  the  companies 
(14  companies),  assets  held  in  support 
of  Transition  Policies  made  up  from  10 
to  19  percent  of  total  general  account 
assets,  and  for  the  remaining  13  percent 
(13  companies),  assets  in  Transition 
Policies  made  up  20  percent  or  more  of 
general  account  assets,  with  a  maximum 
percentage  of  44  percent. 

The  Department  estimates  that  the 
proposed  regulation  will  have  a 
significant  impact  on  the  13  companies 
in  which  assets  held  in  Transition 
Policies  (as  reported  on  Schedule  A  of 
the  Form  5500  series)  exceed  20  percent 
of  the  insurer's  general  account  assets. 
While  any  threshold  measure  of  impact 
is,  to  some  extent,  arbitrary,  we  believe 
that  the  20  percent  level  is  a  reasonable 
measure,  given  the  estimated  costs  of 
bringing  contracts  into  compliance  and 
any  increased  exposure  represented  by 
required  changes  in  policy  termination 
provisions. 

2.  Costs  of  Compliance 

Insurance  industry  representatives 
disagreed  with  the  Department's 
estimate  of  the  aggregate  cost  of 
compliance  with  the  proposed 
regulation  of  no  more  than  $2  to  $5 
million  per  year,  indicating  that  they 
believe  the  costs  will  be  a  significant 
multiple  of  this  estimate.  However, 
these  insurance  industry  representatives 
indicated  that  they  did  not  have  specific 
information  as  to  the  aggregate  cost  of 
compliance  with  the  regulation.  The 
representatives  did  not  provide  any 
analysis  of  the  sources  and 
methodologies  used  to  derive  their  cost 
bases.  Thus,  the  Department  could  not 
replicate  these  estimates. 

The  Department  now  estimates  based 
on  the  cost  estimates  provided  by  6 
insurance  companies  and  from  Form 
5500  series  reports  that  the  average 
annual  aggregate  costs  over  the  first  10 
years  of  compliance  with  the  regulation 
to  be  approximately  $37  million  (initial 
costs  plus  the  annual  costs  over  10  years 
divided  by  10  years).  This  esdmate 
includes  initial  costs  to  insurers  for 
reviewing  the  language  in  current 
contracts  concerning  termination 
provision,  drafting  policy  riders  or 


amendments,  and  mailing  new  policies 
to  policyholders  of  $1.7  million.  The 
estimate  also  includes  the  initial  cost  to 
insurers  of  preparing  the  initial 
disclosure  statement  to  give  to  employee 
benefit  plans  of  $52.7  million  and  an 
annual  cost  for  disclosure  in  subsequent 
years  of  $37  million.  The  basis  for  these 
estimates  is  provided  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 

Disclosure  Provisions 

The  Department  received  several 
comments  regarding  the  disclosure 
provisions  in  the  proposed  regulation. 
In  response  to  these  comments,  the 
disclosure  provisions  have  been 
modified  in  the  final  regulation,  thus 
clarifying  the  requirements  and 
reducing  any  potential  burdens 
associated  with  these  provisions.  For 
example,  the  Department  limited  the 
disclosure  requirements  to  those  items 
relevant  to  the  policyholder's  ability  to 
withdraw  or  transfer  funds  under  the 
policy.  In  addition,  the  Department 
eliminated  the  requirement  that  the 
insurer  make  available  upon  request  of 
a  plan  copies  of  the  documents 
supporting  the  actuarial  opinion  of  the 
insurer's  Appointed  Actuary.  The 
Department  has  determined  that  these 
changes  have  no  significant  impact  on 
the  costs  associated  with  the  regulation. 

Termination  Provisions 

The  proposed  regulation  included  two 
forms  of  termination  payment  that 
would  be  available  to  transition  policy 
holders — a  lump  sum  payment  with  a 
market  value  adjustment  and  a  book 
value  payout,  in  essentially  equal 
installments,  over  a  period  of  no  more 
than  five  years  calculated  using  an 
interest  rate  of  no  less  than  1  percent 
less  than  the  rate  currently  crediting  on 
the  policy  at  the  time  of  termination. 
The  final  regulation  also  includes  the 
two  forms  of  termination  payment  but, 
in  response  to  comments  received, 
lengthens  the  period  for  book  value 
payouts  to  over  no  more  than  ten  years 
and  with  a  crediting  rate  of  no  more 
than  1  percent  less  than  the  current 
crediting  rate.  The  Department  based 
this  change  on  a  New  York  state 
insurance  regulation.  The  New  York 
regulation  serves  as  the  Department's 
model  because  most  insurers  of  group 
annuity  contracts  are  licensed  to  do 
business  in  New  York.  That  regulation 
has  appUed  since  1987  to  insurers 
licensed  to  do  business  in  New  York. 
The  New  York  regulation  requires  that 
unallocated  group  annuity  contracts 
issued  after  1987  provide  that  the 
policyholder  can  terminate  the  contract 
and  receive  either  a  lump  sum  payment 
with  a  market  value  adjustment  or  a 
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book  value  pa  ^out  over  no  more  than  10 
years  (includi  ig  a  5  year  payout  option) 
with  a  creditii  ig  rate  no  less  than  1.5 
percent  less  tl  an  the  current  crediting 
rate. 

For  many  gioup  annuity  contracts,  the 
regulation  wij  I  liberalize  payout  options 
that  were  pre\  iously  available.  For  other 
contracts,  it  will  create  new  payout 
options.  Thes(  <  changes  will  have  two 
principal  effe<  ts:  (1)  In  situations  where 
contracts  did  ;  lot  previously  allow  for  a 
positive  marki  it  value  adjustment,  they 
will  increase  payouts  to  some 
terminating  gi  oup  annuity 
policyholders  thus  transferring  value 
from  insuranc  s  companies  or  their 
continuing  po  icyholders  to  pension 
plans  which  tdrminate  their 
arrangements,  and  (2)  they  will  tend  to 
change  the  in\  estment  policies  for  the 
assets  support  ing  group  annuity 
contracts  beca  use  of  the  increased 
likelihood  of  ( arly  terminations  of 
contracts,  in  p  articular  shortening  the 
maturity  struc  ture  and  shifting  the  asset 
mix  toward  a  arger  portion  in 
marketable  securities. 

While  the  tr  insfer  of  value  in 
situations  wh«  re  contracts  did  not 
previously  allow  for  a  positive  market 
value  adjustm  jnt,  may  result  in  a  loss  to 
some  insuranc  e  companies,  at  the  level 
of  the  econom  ^  as  a  whole  that  effect 
will  be  offset  1  ly  gains  to  some  pension 
plans.  The  ult  mate  distributions  of  the 
burden  and  ga  in  are  difficult  to 
determine.  Th  3  gain  may  be  realized  by 
plan  participa  its  or  shareholders  of 
firms  sponsor]  ng  pension  plans  and  the 
loss  borne  by  i  hareholders  of  insiu'ance 
companies  or  )y  other  purchasers  of  life 
insurance  proi  lucts.  While  any  increase 
in  an  insurer's  liabilities  may  increase 
the  probabilit]  of  a  future  insolvency, 
the  Departmei  t  is  unable  to  quantify 
this  effect.  It  believes,  however,  that 
those  insurers  for  whom  this  regulation 
has  the  greate;  t  impact  will  aggressively 
seek  to  lessen  the  effects  on  their 
financial  struc  tures  by  appropriate 
asset/liability  natching  techniques. 

The  decreas  3  in  insurers'  group 
annuity  liability  duration  is  likely  to 
trigger  change ;  in  the  way  insurers 
manage  the  as  iets  supporting  those 
contracts.  Tha :  response  is  likely  to  take 
the  form  of  sh  fting  to  assets  that  are  less 
sensitive  to  in  erest  rate  changes  (i.e., 
assets  with  sh^  irter  durations).  Life 
insurers  will  also  likely  shift  their 
investments  tc  assets  with  greater 
liquidity. 

Many  of  the  analyses  supplied  by  the 
insurance  indi  istry  in  response  to  the 
proposed  regu  ation  assumed  insurers 
would  shorter  their  asset  structure  to 
correspond  to  the  interest  rate 
sensitivity  of  f  5  year  payout  of  the  book 


value  of  their  Transition  Policies.  Under 
the  final  regulation,  a  similar  analysis 
would  imply  that  insurers  will  shorten 
their  asset  structure  to  correspond  to  the 
interest  rate  sensitivity  of  a  10  year 
payout  of  the  book  value.  The  10  year 
option  would  imply  a  small  shortening 
of  insurers'  liabilities  and  thus  probably 
of  their  assets.  The  shortening  of  the 
duration  of  assets  would  imply,  under 
most  circumstances,  a  decrease  in 
portfolio  rates  of  return.  The  10  year 
option  would  require  a  relatively  small 
reduction  in  the  duration  of  the  group 
annuity  portfolio  for  most  insurance 
companies.  Because  the  yield  cuj^^e  for 
bonds  with  respect  to  maturity  is 
usually  fairly  flat  in  the  relevant  range 
of  maturities,  the  difference  in  the  rates 
of  return  associated  with  such 
restructuring  is  fairly  small.  Thus  the 
decrease  in  the  portfolio  rates  of  the 
retiun  would  be  generally  far  smaller 
than  the  industry  estimates  of  50  to  100 
basis  points  that  were  derived  based  on 
the  5  year  book  value  payout  required 
by  the  proposed  regulation. 

Some  commentators  have  argued  that 
plans  will  terminate  contracts  to  take 
advantage  of  the  upward  market 
adjustments  or  the  difference  in  value 
between  the  two  termination  payout 
options.  The  Department  believes  that 
few  such  terminations  will  occur 
because  other  contractual  features,  such 
as  guaranteed  annuity  purchase  rates, 
also  have  value.  In  addition,  long- 
established  business  relationships  are 
valuable  and  Transition  Policy  contract 
holders  will  attempt  to  negotiate 
mutually  beneficisd  agreements  for 
continuing  relationships. 

Further,  as  indicated  earlier,  New 
York  state  insurance  regulation  requires 
for  recently  issued  unallocated  group 
annuity  contracts  issued  by  insurers 
licensed  to  do  business  in  New  York 
termination  provisions  similar  to  those 
of  this  regulation.  Most  of  the  major 
issuers  of  group  annuity  products  are 
licensed  to  do  business  in  New  York. 
The  Department  notes  that  while  there 
has  been  more  than  a  decade  of 
experience  with  the  New  York 
regulation,  no  written  or  oral  testimony 
was  submitted  to  indicate  that 
experience  with  respect  to  termination 
of  such  contracts  differs  from  that  of 
other  contracts  with  less  favorable 
termination  provisions. 

Cure  Provision 

As  described  earlier  in  this  preamble, 
the  Department  has  added  a  cure 
provision  to  the  final  regulation  in 
response  to  public  comment.  This  cure 
provision  would  allow  insurers  that 
have  made  reasonable  cmd  good  faith 
efforts  to  comply  with  the  requirements 


of  the  regulation  up  to  60  days  from 
either  the  date  of  the  insurers'  detection 
of  the  problem  or  the  date  of  the  receipt 
of  written  notice  of  non-compliance 
from  the  plan  to  comply  with  the 
requirements  of  the  regulation.  In 
addition,  interest  must  be  credited  on 
any  amounts  due  the  policyholder  on 
termination  or  discontinuance  of  the 
policy  if  not  paid  within  90  days  of 
receipt  of  notice  from  the  policyholder. 
In  order  for  an  insurer  to  make  use  of 
the  cure,  it  must  have  established 
written  procedures  that  are  reasonably 
designed  to  assiu-e  compliance  and  to 
detect  instances  of  noncompliance. 
While  the  Department  is  unable  to 
qucmtify  the  benefit  of  the  cure 
provision,  it  is  anticipated  that  the  cute 
provision  will  allow  insurers  to  avail 
themselves  of  the  protections  of  the 
regulation  with  somewhat  greater 
administrative  flexibility.  Although 
there  may  be  certain  expenses 
associated  with  the  establishment  of 
written  compliance  procedures,  the 
Department  believes  that  many  insurers 
would  implement  such  procedures  as 
part  of  their  usual  management 
practices,  and  would  satisfy  the 
conditions  for  use  of  the  ciu-e  only  if  the 
provision  offered  a  net  benefit  to  the 
insurer. 

Indirect  Costs 

The  indirect  costs  associated  with  the 
regulation  are  negative  effects  of  the 
regulation  on  the  functioning  of  capital 
markets.  Some  commentators  have 
argued  that  the  regulation  will  affect 
long-term  lending  and  the  availability  of 
capital  in  the  national  economy.  The 
discussion  that  follows  provides  details 
of  the  indirect  costs  associated  with  the 
regulation. 

Effect  on  Long-Term  Lending  and  the 
Availability  of  Capital  in  the  National 
Economy 

Several  commentators  have  argued 
that  a  shortening  of  insurers'  portfolios 
(reducing  the  investment  duration  of 
debt  holdings)  would  reduce  the  overall 
amount  and  raise  the  price  of  long-term 
lending  in  the  economy.  They  further 
assert  that  insurers  are  one  of  the  major 
providers  of  long-term  capital,  and  that 
if  insurers  choose  in  the  future  to  invest 
more  of  their  portfolios  in  shorter  term 
debt  securities,  the  effect  could  be  a 
significant  reduction  in  the  amount  of 
capital  invested  in  long-term  projects 
overall. 

They  support  their  premise  by 
reporting  that  the  total  dollar  figure  of 
insiu'ance  industry  investment  in  long- 
term  corporate  debt  is  $531  billion 
dollars  as  of  year  end  1996  ($885  billion 
invested  in  corporate  debt  of  which  60 
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percent  is  long-term).  This  figure  is 
minimal  when  considered  in  terms  of 
the  total  long-term  debt  outstanding  in 
the  capital  markets. 

The  Department  disagrees  with  the 
commentators'  above  assessment  of  the 
impact  of  the  insurance  industry's 
investment  in  long-term  securities. 
According  to  a  recent  Federal  Reserve 
statistical  release  titled,  "Flow  of  Funds 
Accounts  of  the  United  States,  Flows 
and  Outstanding,  Third  Quarter  1998," 
life  insurance  and  other  insurance 
companies  provide  a  relatively  small 
proportion  of  total  capital  compared  to 
other  major  peurticipants  in  the 
economy.  Of  the  $22,630  triUion  Total 
Credit  Market  Debt  '^  Outstanding  at 
September  30, 1998,  Life  insurance  and 
Other  insurance  companies  holdings 
represented  a  total  of  $2,342  trillion,  or 
10.35  percent  of  the  total  market.  While 
this  report  does  not  specify  what 
percentage  of  the  $2.3  trillion  are  in 
general  account  assets,  nor  break  out  the 
debt  holdings  by  maturity,  the  general 
information  does  help  to  present  a  broad 
and  balanced  picture  of  the  insurance 
industry's  influence  on  the  long  term 
debt  and  private  placement  markets, 
when  analyzed  in  conjunction  with 
statistics  available  from  other  sources. 

Regarding  the  potential  effects  on  the 
availability  of  financing  for  small 
business  entities  and  on  the  private 
placement  markets,  further  conmients 
are  addressed  in  the  Regulatory 
Flexibility  Act  section  of  this  preamble. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA  95),  44  U.S.C.  3507(d)(2),  and  5 
CFR  1320.11(f)  require  FederaJ  agencies 
to  publish  collections  of  information 
contained  in  final  rules  for  the  public  in 
the  Federal  Register.  Modifications 
have  been  made  to  the  collection  of 
information  that  appeared  in  the  Notice 
of  Proposed  Rulemaking  (NPRM).  These 
modifications  are  in  response  to 
comments  received  to  the  NPRM  and 
reflect  the  availability  of  more  recent 
Form  5500  data.  The  basis  for  these 
modifications  is  described  in  detail  in 
the  Economic  Analysis  section  of  this 
preamble. 

The  Department  of  Labof  submitted 
the  information  collection  as  modified 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  in  accordance  with 
44  U.S.C.  3507  (d)  and  OMB  has 


'■^  As  Defined  in  Table  L.  1 ,  Credit  Market  Debt 
includes  these  federal  government  securities: 
mortgage  pool  securities,  U.S.  government  loans, 
and  government-sponsored  enterprise  securities, 
and  these  private  financial  sector  instruments:  open 
market  paper,  corporate  bonds,  bank  loans  (not 
elsewhere  classified),  other  loans  and  advances,  and 
mortgages. 


approved  the  information  collection 
request  included  in  this  final  rule  under 
control  number  1210-0114. 
Estimated  Reporting  and 
Recordkeeping  Burden:  The  Department 
estimates  that  there  are  approximately 
123,500  Transition  Policies  for  private 
employer  pension  plans  currently  in 
effect.  These  policies  have  been  issued 
by  an  estimated  104  different  insurance 
companies.  While  the  burden  on  the 
pension  plans  holding  Transition 
Policies  is  expected  to  be  minimal,  the 
final  regulation  will  impose  costs  in  the 
following  two  areas  on  insurance 
companies  which  have  issued 
Transition  Policies: 

(1)  The  regulation  would  require  that 
policies  provide  that  a  policyholder 
must  be  able  to  terminate  or  discontinue 
a  policy  upon  90  days  notice  to  an 
insiu-er.  The  policy  must  also  offer  the 
policyholder  the  option  to  select  either 
a  lump  sum  payment  or  a  series  of 
installments  over  a  period  of  no  more 
than  ten  years.  Insurance  companies 
that  have  policies  not  already  in 
compliance  with  these  requirements 
will  incvu  costs  in  preparing  riders  or 
amending  these  policies  and  in 
providing  copies  of  these  riders  or 
amendments  to  policyholders. 

(2)  The  regulation  would  require  that 
insurers  disclose  to  each  policyholder 
certain  information,  including  the 
methods  used  by  the  insurer  to  allocate 
any  income  and  expenses  of  the 
insurer's  general  account  to  the  policy 
during  the  term  of  the  policy  and  upon 
its  termination.  Disclosure  would 
consist  of  an  initial  statement  to  the 
policyholder,  either  as  part  of  the 
amended  Transition  Policy,  or  as  a 
separate  written  document,  and  an 
annual  statement  to  the  policyholder  as 
long*as  the  Transition  Policy  is  in  effect. 
The  direct  cost  of  compliance  will  be 
borne  by  the  104  insurance  companies 
estimated  to  have  Transition  Policies 
and  is  as  follows: 

1.  Policy  Statement 

The  insxuance  industry  has  indicated 
that  the  relevant  contracts  typically 
already  permit  the  termination  and 
withdrawal  of  plan  assets.  The  final 
regulation  will  require  they  change  any 
policies  in  which  the  language  of  the 
provision  on  the  right  of  the 
policyholder  to  terminate  the  contract 
does  not  meet  the  minimum 
requirements  of  the  regulation.  Each 
insurance  company  affected  is  expected 
to  develop  a  standard  statement  to  be 
added  to  or  to  replace  the  existing 
termination  provision  in  each  contract. 
The  Department  estimates  that  a  total  of 
40  person  hours  of  professional  time  per 
insurance  company  will  be  required  to 


review  whether  existing  policy 
termination  provisions  meet  the 
proposed  requirements  and,  if  not,  to 
develop  a  standard  termination 
statement.  Total  estimated  time  for  all 
affected  insurers  would  be  4,160  hours 
(104  insurers  x  40  hrs.) 

The  Department  assumes  that  one-half 
of  all  policies  will  require  a  statement 
on  termination  rights  of  the 
policyholder  to  be  added  in  place  of 
existing  language.  Insertion  of  the 
statement  into  each  policy  and  the 
mailing  to  policyholders  is  estimated  to 
require  V2  hour  per  policy,  or  a  total  of 
30,875  hours  (61,750  policies  x  V2  hr.). 
We  assume  that  the  average  of  V2  hovu 
per  policy  would  be  split  evenly 
between  professional  and  clerical  staff. 

For  purposes  of  estimating  total  costs 
to  insiuers  of  reviewing  the  language  in 
current  contracts  and  drafting  policy 
statements,  the  costs  of  professional 
staff  time  are  estimated  to  be  $75  per 
hour  and  the  costs  of  clerical  staff  time 
are  estimated  to  be  $12  per  hoiu.  Costs 
are  therefore  estimated  to  be  $312,000 
(4,160  hrs.  X  $75)  to  develop  a  standard 
termination  statement  and  $1.3  million 
(30,875  hrs.  x  $43.50  (average  of  the  $75 
per  hour  professional  rate  and  the  $12 
per  hour  clerical  rate))  to  insert  the 
statement  into  each  contract  and  mail 
the  contracts  to  policyholders.  Mailing 
costs  are  estimated  at  $.50  per  policy,  or 
a  total  of  $30,875  (61,750  pohcies  x 
$.50).  Total  costs  to  insurers  would  be 
approximately  $1.7  million. 

2.  Disclosure  Statements 

The  documentation  needed  by  each 
insurer  for  the  disclosure  material 
should  currently  exist,  either  as  data 
prepared  for  other  reporting 
requirements  or  as  data  needed  for 
internal  computations  by  the  insurer  to 
allocate  income  and  expenses.  However, 
the  time  needed  by  each  insurer  to 
collect  and  incorporate  the  data  into 
disclosure  packages  is  expected  to  vary 
widely  among  insurers.  While  only  one 
standard  disclosure  statement  will 
likely  be  needed  for  prototype  contracts, 
data  for  some  individualized  contracts 
will  have  to  be  customized  on  a 
contract-by-contract  basis.  Insurers  with 
a  large  number  of  individualized 
policies  will  require  more  time  to 
prepare  the  disclosure  material  than 
insurers  making  use  of  prototype 
contracts  for  all  or  most  of  their  policies. 
The  time  needed  and  costs  to  develop 
the  initial  and  annual  statements  are 
therefore  dependent  upon  both  the  total 
number  of  policies  and  the  number  of 
individualized  policies. 

In  response  to  the  Department's 
request  for  information  regarding  the 
costs  and  benefits  of  the  proposed 
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regulation,  cost  estimates  to  meet  the 
proposed  disc  losure  requirements  were 
provided  for  f  insurance  companies. 
These  cost  est  imates  varied.  Most  of  the 
estimates  brol  e  out  the  costs  into  three 
components:  The  costs  of  preparing  the 
initial  statemants;  the  costs  for  system 
changes  to  facilitate  the  development  of 
annual  statements;  and  the  ongoing 
costs  of  prepa  'ing  the  annual 
statements. 

The  data  pr  )vided  on  total  insurer 
costs,  together  with  Department 
estimates  fron  i  Form  5500  reports  on  the 
total  number  ( if  policies  for  each  of  the 
6  insurers  pro  /iding  the  cost  data,  were 
used  to  estimc  te  the  average  costs  per 
policy  of  the  c  isclosure  statement.  The 
estimates  for  \  roviding  the  initial 
disclosure  am  )ng  the  6  insurers  ranged 
from  a  low  of  >68  per  policy  to  a  high 
of  $1,962  per  >olicy.  The  average  cost 
per  policy  wa  $427.  The  average  of 
$427  per  poli(  y  times  the  estimate  of 
123.500  polici  es  yields  an  estimated 
total  cost  for  the  initial  disclosure 
statement  of  $52.7  million.  This 
amounts  to  .0!  percent  of  the  total  asset 
value  of  the  p(  ilicies. 

Ongoing  coj  t  estimates  for  the  annual 
disclosure  stal  ements  ranged  from  a  low 
of  $21  per  pol  cy  to  a  high  of  $1,226  per 
policy.  This  re  fleets  both  the  direct 
annual  costs  e  >timated  for  the 
disclosure  stal  ements  and  the  estimate 
for  the  costs  o  system  changes, 
amortized  ove  a  10-year  period.  The 
average  annua  cost  for  the  6  companies 
was  $283  per  )olicy.  Total  annual  costs 
would  be  $35  nillion.  (This  aiuiual  cost 
estimate  assur  les  that  no  policies  are 
terminated.) 

The  combin  ;d  costs  for  the  policy 
statements  an(  the  disclosure 
statements  are  estimated  to  be  $54.4 
million  in  the  initial  year  following 
adoption  of  th ;  regulation  and  $35 
million  in  eac  i  succeeding  year. 

The  cost  dal  i  provided  by  the  six 
insurance  con  panies  did  not  include 
any  estimates  )f  the  hourly  burden 
involved  in  pr  sparing  the  disclosure 
statements.  Th  e  Department  assumes 
that  the  prepaj  ation  of  the  statements 
will  require  pi  ofessional  staff  time. 
Based  on  an  ai  erage  of  $75  per 
professional  staff  hour,  the  total  hour 
estimate  for  pi  sparing  the  initial 
disclosure  statsment  will  be  702,667 
hours  ($52.7  niillion/$75  per  hour). 
Total  estimate  i  combined  hours  for  the 
policy  statemc  nts  and  disclosure 
statement  in  tl  le  initial  year  will  be 
737,702  hours  (35,035  hours  for  policy 
statements  plis  702,667  hours  for 
disclosure  statsments).  Total  estimated 
hours  in  each  ;ubsequent  year  for  the 
annual  disclos  ure  statement  would  be 
466,667  hours  ($35  raillion/$75). 


Representatives  of  the  insurance 
industry  indicated  that  based  on  a 
survey  of  14  member  companies,  the 
cost  per  company  of  creating  the  initial 
disclosure  information  would  be 
$7,600,000.  However,  unlike  the 
estimates  of  the  six  insiuance 
companies,  the  basis  for  this  estimate 
was  not  disclosed.  Therefore  the 
Department  was  unable  to  factor  this 
estimate  into  its  calculations. 

The  Department  appreciates  the 
comment  informing  us  that  contracts 
may  be  customized  and  that  oxxi  earlier 
estimates  did  not  take  into  account  this 
customization.  However,  the 
Department  disagrees  with 
commentators'  contention  that  our 
estimates  did  not  account  for  the  costs 
of  preparation  and  distribution  of 
standardized  disclosure  forms.  More 
accurately,  the  Department's  ciurent 
estimate  reflects  the  fact  that  some 
contracts  allow  for  standardized 
disclosure  and  others  must  be 
customized  on  a  contract-by-contract 
basis.  In  addition,  the  current  analysis 
takes  into  consideration  the 
Department's  modifications  to  the 
disclosure  requirements  outlined 
earlier. 

Respondents  to  these  new  information 
collection  requirements  are  not  required 
to  respond  unless  this  collection 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA),  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  an  agency  determines  that  a 
final  rule  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  section  604  of 
the  RFA  requires  that  the  agency  present 
a  final  regulatory  flexibility  analysis  at 
the  time  of  the  publication  of  the  notice 
of  final  rulemaking  describing  the 
impact  of  the  rule  on  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions. 

PWBA  has  conducted  a  final 
regulatory  flexibility  analysis  which  is 
summarized  below. 

(1)  PWBA  is  promulgating  this 
regulation  because  it  is  required  to  do  so 
under  section  1460  of  the  Small 
Business  Job  Protection  Act  of  1996 
(Pub.  L.  104-188). 

(2)  The  objective  of  the  regulation  is 
to  provide  guidance  on  the  application 


of  ERISA  to  policies  held  in  insurance 
company  general  accounts.  The  legal 
basis  for  the  regulation  is  found  in 
ERISA  section  401(c);  an  extensive  list 
of  authorities  may  be  found  in  the 
Statutory  Authority  section,  below. 

(3)  The  direct  cost  of  compliance  will 
be  home  by  insurance  companies.  As 
noted  in  the  proposed  regulation,  the 
Department  estimates  that  no  "small" 
insurance  companies  (as  defined  by  the 
Small  Business  Administration  at  61  FR 
3280,  January  31.  1996)  offer  the  types 
of  policies  regulated  here.  The 
Department  received  no  comments  to 
the  proposed  regulation  disagreeing 
with  this  conclusion.  In  addition,  no 
small  governmental  jiuisdictions,  as 
defined  in  5  U.S.C.  section'-601 ,  will  be 
affected. 

With  respect  to  employee  benefit 
plans,  the  results  of  this  analysis  remain 
valid  regardless  of  whether  one  uses  the 
most  applicable  definition  found  in  the 
regulations  issued  by  the  Small 
Business  Administration  (13  CFR 
section  121.201)  or  one  defines  small 
entity  on  the  basis  of  section  104(a)(2) 
of  ERISA  as  a  plan  with  fewer  than  100 
participants.  All  employee  benefit  plans 
that  purchased  the  regulated  policies 
will  receive  the  benefit  of  the  enhanced 
disclosure  provided  by  the  regulation. 
Some  of  the  costs  of  the  disclosure  may 
be  passed  on  to  the  plans  by  the 
insurers.  However,  assuming  that  all 
disclosure  costs  are  passed  on  to  plans 
by  the  insurers,  the  Department 
estimates  that  these  costs  would  be  on 
average  $441  per  policy  for  providing 
initial  disclosures  (including  the  cost  of 
amending  policies)  and  $283  per  policy 
for  annual  disclosures.  This  estimate 
assumes  an  equal  distribution  of  the 
costs  to  all  plans,  both  large  and  small. 

A  few  commentators  expressed 
concern  that  the  start-up  costs 
associated  with  disclosiu-e  requirements 
can  be  significant  to  a  small  plan.  For 
example,  one  commentator  indicated 
that  the  Department's  original  estimate 
of  $100  to  $200  per  contract  ignores  the 
amortization  of  costs  associated  with  the 
initial  development  of  reporting 
capabilities.  They  argued  that,  for 
example,  their  firm  services  several 
plans  with  general  account  balances  of 
$10,000  or  less.  They  argue  therefore, 
that  if  the  annual  disclosiu'e  cost  is 
$150,  this  amounts  to  1.5  percent  of 
assets  annually  for  a  $10,000  contract; 
whereas  for  a  $50,000  contract  the  cost 
would  be  0.3  percent  annually.  The 
result  will  be  that  insurers  that  are 
forced  to  incur  these  costs  will 
ultimately  pass  them  on  to  the  plan 
sponsor,  and  that  for  a  small  plan  these 
costs  are  unaffordable.  This  assumes 
that  insurers  will  pass  on  their  aggregate 
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costs  for  compliance  with  the  regulation 
by  charging  each  plan  the  same  dollar 
amount  per  contract,  regardless  of  the 
size  or  nature  of  the  contract  or 
contracts  involved,  rather  than  a 
different  method  which  may  comport 
with  the  insurer's  business  plan. 

While  insurance  companies  may  pass 
along  costs  to  plan  sponsors,  the 
Department  believes  that  such  costs  will 
be  passed  on,  if  at  all,  on  the  basis  of 
the  cost  of  compliance  with  respect  to 
a  particular  contract  or  type  of  contract. 
In  this  regard,  the  Department  believes 
that  the  cost  of  compliance  vdll  be  low 
for  the  types  of  policies  most  commonly 
held  by  small  plans.  Compliance  cost 
estimates  we  received  from  insurance 
companies  varied  widely.  The  cost 
estimates,  along  with  comments 
received  from  industry  representatives, 
indicate  a  particular  concern  about  high 
costs  in  the  case  of  individualized 
policies  which  may  require  customized 
amendments  and  disclosure  statements. 
Individualized  policies  generally  appear 
to  be  limited  to  older  contracts  which 
tend  to  have  large  dollar  values 
(generally  $5  million  or  more)  and  are 
held  by  larger,  long-established  plans. 
These  contracts  are  the  result  of 
numerous  amendments  of  the  original 
contract  forms  which  are  no  longer 
issued.  Except  for  large  value  contracts, 
more  recent  contracts  are  prototypes 
rather  than  individually  drafted.  These 
prototype  policies  are  more  cost 
effective  for  contracts  with  smaller 
dollar  values.  For  example,  of  the 
estimated  100,000  policies  issued  to 
plans  with  fewer  than  100  participants, 
the  average  value  in  1995  was  $240,000. 
The  Department  understands  that  most 
small  plans  are  likely  to  hold  prototype 
contracts.  This  is  because  prototype 
polices  are  more  cost  effective  than 
individualized  policies  for  contracts 
with  small  dollar  values.  For  example, 
of  the  123,000  Transition  Polices  issued 
to  all  plans,  an  estimated  100,000 
policies  were  issued  to  plans  with  fewer 
than  100  participants.  The  average  value 
of  such  policies  in  1995  was  only 
$240,000.  An  estimated  17,000  policies 
were  issued  to  plans  with  between  100 
and  500  participants.  The  average  value 
in  1995  was  $1.8  million.  For  the 
remaining  6,000  plans,  which  had  more 
than  500  participants,  the  average  value 
was  $7.2  million.  The  average  contract 
value  for  all  policies  is  only  $800,000. 
It  is  evident  that  only  a  few  (less  than 
5%)  of  plans  holding  Transition  Policies 
are  likely  to  hold  individualized 
policies  and  these  are  the  largest  plans. 

For  each  type  of  prototype  policy  only 
a  single  standard  amendment  to  bring 
policies  into  compliance  with  the 
termination  requirements  of  the 


regulation  (for  policies  not  already  in 
compliance)  and  a  single  standard 
disclosure  statement  need  be  developed. 
The  cost  of  the  disclosure  statement  and 
any  needed  rider  or  amendment  can  be 
spread  across  a  large  number  of 
contracts,  thus  minimizing  the  cost  per 
contract  of  compliance.  These  costs, 
even  if  passed  on  to  the  plan  sponsors 
by  the  insurers,  are  expected  to  be  a 
minimal  percentage  of  the  asset  value  of 
the  contracts. 

As  noted  in  the  initial  regulatory 
flexibility  analysis  of  the  proposed 
regulation,  no  significant  alternatives 
which  would  minimize  the  impact  on 
small  entities  have  been  identified. 
Although  the  Department  considered 
whether  it  would  be  appropriate  to 
reduce  the  costs  that  might  be  passed  on 
to  small  plans  by  providing  fewer 
disclosures  or  termination  rights  for 
small  plans  than  is  provided  by  large 
plans,  such  an  approach  was  not 
adopted.  The  natiu°e  of  the  protective 
provisions  is  such  that  it  would  make 
litUe  sense  to  provide  a  lower  level  of 
protections  to  contracts  held  by  small 
plans  in  an  effort  to  minimize  the  cost 
impact  to  those  plans.  The  policies  > 
involved,  although  of  lesser  total  value 
than  policies  issued  to  large  plans,  often 
represent  a  significant  proportion  of  the 
assets  of  the  plans  that  hold  them.  They 
also  guarantee  all  or  most  of  the  benefits 
of  the  participants  whose  pensions  they 
cover.  Finally,  thee  fiduciaries  of  small 
plans  may  be  less  knowledgeable  of 
insurance  products  and  may  have  less 
bargaining  power  in  dealing  with 
insurers.  Therefore,  the  protections  in 
the  regulation  may  be  more  important  to 
the  participants  of  small  plans  than  to 
those  of  large  plans.  No  comments 
received  by  the  Department  suggested 
that  the  regulation  should  provide  small 
plans  a  lower  level  of  protections  than 
large  plans. 

In  addition,  no  alternatives  were 
identified  by  the  commentators  or  have 
otherwise  come  to  the  attention  of  the 
Department.  As  discussed  previously,  in 
response  to  comments  received,  the 
Department  made  several  modifications 
to  the  requirements  of  the  proposed 
regulation.  These  modifications  include 
relaxation  of  the  disclosure 
requirements,  an  increase  in  the  book 
value  payout  period  in  the  termination 
provisions  from  5  years  to  10  years,  and 
the  introduction  of  the  "cure" 
provision.  These  modifications  are 
designed  to  minimize  the  impact  of  the 
regulation  on  small  and  large  entities 
alike,  consistent  with  the  objectives  of 
the  requirements  of  the  Small  Business 
Job  Protection  Act  of  1996  and  ERISA. 
It  would  be  inconsistent  with  these 
statutory  requirements  to  create  an 


alternative  with  lower  compliance 
criteria,  or  an  exemption  from  the 
regulation,  for  small  plans  because  these 
are  the  entities  that  have  the  greatest 
need  for  the  disclosiu"e  and  other 
protections  afforded  by  the  regulation. 

(4)  The  Department  received  one 
comment  from  representatives  of  the 
insurance  industry  regarding  the  initial 
regulatory  flexibility  analysis  in  the 
proposed  regulation.  They  stated  that 
the  regulation  will  have  collateral  and 
potentially  serious  adverse  effect  on 
small  businesses.  In  addition,  they  argue 
that  the  regulation,  as  proposed,  will 
create  a  preferred  class  of  policyholders 
and  hurt  the  participants  and 
beneficiaries  of  a  large  number  of  small 
plans  that  purchase  insurance 
arrangements  backed  by  insurance 
company  general  accounts.  They  further 
state  that  the  termination  requirements 
would  seriously  restrict  an  important 
source  of  capital  for  small  businesses. 

As  described  in  the  Economic 
Analysis  section  of  this  preamble,  the 
termination  requirements  may  result  in 
transfer  of  value  from  some  insurance 
companies  or  their  continuing 
policyholders  to  pension  plans  that 
terminate  their  arrangements  in 
situations  where  contracts  otherwise  did 
not  previously  allow  for  positive  market 
value  adjustments.  However,  despite  the 
assertion  by  insurance  industry 
representatives  that  this  will  adversely 
affect  participants  and  beneficiaries  in  a 
large  number  of  small  plans,  no 
statistical  evidence  has  been  provided  to 
substantiate  this  claim.  The  Department 
finds  no  reason  to  assume,  for  example, 
that  small  plans  would  be  less  likely 
than  large  plans  to  terminate  these 
contracts  and  thus  suffer  the  adverse 
impact  (if  any)  of  transfers  to  the 
terminating  policyholders. 

(5)  Several  commentators  have  stated, 
without  any  supporting  analysis,  not 
only  that  the  insurance  industry  is  an 
important  provider  of  long-term  capital, 
but  also  that  small  and  medium  sized 
businesses  rely  heavily  on  insurance 
companies  as  a  source  of  long-term 
credit.  The  Department  disagrees  with 
the  above  statements,  based  on  its 
analysis  of  several  prominent  sources  of 
data  regarding  small  business 
financing  "';  its  findings  are  summarized 
below. 


"■The  studies  analyzed  include  the  Federal 
Reserve  Board's.  "Report  to  the  Congress  of 
Availability  of  Credit  to  Small  Businesses."  issued 
in  October  1997;  "New  Information  on  Lending  to 
Small  Businesses  and  Small  Farms:  the  1996  ClAR 
Data,"  published  in  the  Federal  Reserve  Bulletin  in 
January  1998:  and  "Bank  and  Nonbank  Competition 
for  Small  Business  Credit:  Evidence  from  the  1987 
and  1993  National  Surveys  of  Small  Business 

Continued 
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The  Federal  Reserve  Board's  1997 
"Report  to  tha  Congress  on  the 
Availability  of  Credit  to  Small 
Business,"  indicates  that  small  business 
credit  needs  continue  to  be  met 
primarily  by  commercial  banks.  The 
report  also  documents  that  business 
debt  growth  h^s  risen  steadily  since 
1993,  at  an  average  rate  of  5  percent, 
and  that  the  increasing  credit  demands 
of  small  companies  seem  to  have  been 
easily  accommodated  by  financial 
intermediaries  and  in  the  capital 
markets  overall. 

Assuming  the  insurance  industry's 
supply  of  lon^term  lending  is 
somewhat  less  than  their  10  percent 
participation  in  the  credit  market 
overall,  it  appfars  from  these  recent 
debt  growth  trends  that  other  financial 
institutions  an  d  suppliers  of  capital 
would  be  able  to  fill  any  gap  left  by  an 
insurance  retn  inchment  in  long-term 
lending/ invest  ment. 

The  Federal  Reserve  Board's  1998 
report,  "New  Information  on  Lending  to 
Small  Businesses  and  Small  Farms:  the 
1996  CAR  Data,"  indicates  that  a  vast 
majority  of  the  reported  small  business 
loans  were  eitker  originated  or 
purchased  by  f  ommercial  banks  or  their 
affiliates.  As  of  year-end  1996,  of  the 
total  dollar  aniount  of  $146.98  billion 
loaned,  commercial  banks  originated  or 
purchased  95.S  percent,  or  $140.5 
billion.  Other  institutions  originated  the 
remaining  4.4  percent. 

The  Federal  Reserve  Board's  1996 
study,  "Bank  dnd  Nonbank  Competition 
for  Small  Business  Credit:  Evidence 
from  the  1987  and  1993  National 
Surveys  of  Small  Business  Finances," 
reported  on  thi  i  competition  for  small 
business  credi  ,  and  the  sources  of 
credit  used  by  small  firms,  including 
credit  lines,  mortgage  loans,  equipment 
loans,  motor  vehicle  loans,  and  "other" 
loans. '^  The  sirvey  reports  that  as  of 
1993,  insurande  and  mortgage 
companies  together  provided  a  1.9 
percent  dollar  share  of  the  outstanding 
credit  lent  to  s  nail  businesses  by 
nonbank  instit  iitions  (nonbanks 
provided  38.7  sercent  of  all  outstanding 
credit,  versus  (  1.3  percent  provided  by 
banks). 

In  sum,  the  ]  )epartment  believes  that 
the  statistics  included  in  the  above- 
discussed  Federal  Reserve  reports  and 
surveys  point  1  o  the  conclusion  that 
commercial  ba  nks  are  the  major 
supplier  of  ere  lit  financing  to  small 


Finances 

Bulletin  in  Novem|>er 

""Other"  loans 
classified,  primaril  y 
loans  collateralize(  i 
equipment  loans, 
taken  down  under 


publist  ed  in  the  Federal  Reserve 
1996. 
refer  to  loans  not  elsewhere 
unsecured  term  loans  and 
by  assets  other  than  real  estate, 
I  lotor  vehicles  and  loans  not 
credit  lines. 


businesses.  The  reports  further  show 
that  the  insurance  industry's 
participation  is  not  large  in  the  long- 
term  credit  markets  overall,  nor  is  the 
insurance  industry  a  large  provider  of 
financing  for  small  to  medium-sized 
firms.  Therefore,  we  do  nqt  believe  an 
insurance  industry  retrenchment  from 
longer  term  debt  investing  will 
adversely  affect  capital  investments  or 
small  business  financing. 

Several  commentators  stated  that  not 
only  are  insurers  a  major  source  of  long- 
term  lending,  but  further  posited  that  if 
insurers  retrenched  from  the  long-term 
debt  market,  the  results  would  be  a 
decrease  in  the  amount  of  capital 
allocated  to  long-term  projects,  which  in 
turn  could  have  a  detrimental  impact  on 
the  private  placement  markets,  which 
predominantly  serve  small  and 
medium-sized  businesses.  Ultimately, 
this  would  have  a  negative  effect  on  the 
availability  of  financing  for  small 
businesses.  One  commentator  in  the 
investment  banking  field  supported  this 
argument  by  stating  that  of  the  $20 
billion  total  the  commentator  placed  in 
private  securities  in  1997,  life  insurance 
companies  bought  80  percent,  or  $16 
billion  of  the  offerings. 

This  statistic  does  not  present  a  full 
picture  of  the  private  placement  market, 
nor  does  it  shed  any  light  about  the 
magnitude,  influence  or  significance  of 
ins\irers'  participation  in  the  market.  It 
further  does  not  provide  any  pertinent 
information  about  small  business' 
dependence  on  or  utilization  of  this 
source  of  capital. 

The  Department  has  found  significant 
evidence  to  refute  the  commentators' 
above  concerns.  A  study  conducted 
specifically  on  the  private  placement 
markets,  published  in  August,  1998  '* 
gives  an  overview  of  the  natiu«  of  the 
private  equity  and  debt  markets  "  in 
which  small  businesses  are  financed. 

This  study  reports  data  on  the 
distribution  of  private  financing  for  U.S. 
small  businesses.  Generally,  it  shows 
that  within  the  private  placement 
markets,  small  firms  depend  on  both 
private  equity  (49.6  percent)  and  private 
debt  (50.4  percent). 

The  largest  source  of  private  equity 
financing  is  the  "principal  owner" 
(typically  the  person  who  has  the  largest 
ownership  share  and  has  the  primary 
authority  to  make  financial  decisions)  at 
31.3  percent  of  the  total  market,  which 
represents  66  percent  of  total  private 


""The  Economics  of  Small  Business  Finance; 
The  Roles  of  Private  Equity  and  Debt  Markets  in  the 
Financial  Growth  Cycle."  Journal  of  Banking  and 
Finance,  Volume  22. 

"Private  equity  and  debt  are  also  referred  to  as 
private  placements,  and  make  up  the  private 
placement  market. 


equity.  The  next  biggest  equity  category 
is  "other  equity"  at  12.86  percent, 
which  includes  members  of  the  start-up 
team  other  than  the  owner,  family  and 
friends.  "Angel  finance"  accounts  for  an 
estimated  3.59  percent.  ("Angels"  are 
high  net  worth  individuals  who  provide 
direct  funding  to  early-stage  new 
businesses).  Venture  capital  provides 
1.86  percent  of  small  business  private 
equity  financing. 

There  are  nine  categories  of  debt 
which  are  divided  into  three  categories 
of  funding  that  are  provided  by  financial 
institutions — commercial  banks 
providing  18.75  percent  of  total  finance, 
finance  companies  4.91  percent  and 
other  financial  institutions^"  3.00 
percent;  the  six  other  categories  funded 
by  nonfinancial  and  government  sources 
make  up  the  remainder  of  private  debt 
funding. 

In  siunmary,  insurance  companies  at 
most  may  provide  some  portion  of  the 
1.86  percent  in  small  business  equity 
financing  funded  by  the  venture  capital 
sector.  Alternatively,  they  at  most  may 
provide  some  portion  of  the  3%  funded 
by  "other"  financial  institutions  to  the 
small  business  private  debt  market, 
which  includes  4  other  types  of 
institutional  investors. 

The  Department  believes  that  these 
figures  clearly  show  the  commentators' 
concerns  about  the  regulation's  effect  on 
the  private  placement  market,  and 
ultimately,  small  business  financing,  to 
be  unfounded. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  final  rule  being  issued  here  is 
subject  to  the  provisions  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996  (5  U.S.C.  801  et  seq.)  (SBREFA) 
and  has  been  transmitted  to  the 
Congress  and  the  Comptroller  General 
for  review. 

Unfunded  Mandates  Reform  Act 

For  pmposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  final  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
the  expenditure  by  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year. 

Statutory  Authority 

The  regulation  set  forth  herein  is 
issued  piusuant  to  the  authority 
contained  in  sections  401(c)  and  505  of 
ERISA  (Pub.  L.  93-406,  Pub.  L.  104-188. 


^  "Other"  financial  institutions  include  thrift 
institutions,  leasing  companies,  brokerage  firms, 
mortgage  companies  and  insurance  companies. 
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88  Stat.  894;  29  U.S.C.  1101(c),  29 
U.S.C.  1135)  and  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978),  effective 
December  31,  1978  (44  FR  1065,  January 
3,  1979),  3  CFR  1978  Comp.  332,  and 
under  Secretary  of  Labor's  Order  No.  1- 
87,  52  FR  13139  (April  21,  1987). 

List  of  Subjects  in  29  CFR  Part  2550 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act. 
Employee  stock  ownership  plans. 
Exemptions,  Fiduciaries,  Insurance 
Companies,  Investments,  Investment 
foreign.  Party  in  interest.  Pensions, 
Pension  and  Welfeu-e  Benefit  Programs 
Office,  Prohibited  transactions.  Real 
estate.  Securities,  Surety  bonds.  Trusts 
and  Trustees. 

For  the  reasons  discussed  in  the 
preamble,  29  CFR  Part  2550  is  amended 
as  follows: 

PART  2550— [AMENDED] 

1.  The  authority  for  part  2550  is 
revised  to  read  as  follows: 

Authority:  29  U.S.C.  1135.  Section 
2550.401b-l  also  issued  under  sec.  102, 
Reorganization  Plan  No.  4  of  1978,  3  CFR, 
1978  Comp.,  p.  332.  Section  2550.401c-l 
also  issued  under  29  U.S.C.  1101.  Section 
2550.404C-1  also  issued  under  29  U.S.C. 
1104.  Section  2550.407c-3  also  issued  under 
29  U.S.C.  1107.  Section  2550.408b-l  also 
issued  under  sec.  102,  Reorganization  Plan 
No.  4  of  1978,  3  CFR,  1978  Comp..  p.  332, 
and  29  U.S.C.  1108(b)(1).  Section  2550.412- 
1  also  issued  under  29  U.S.C.  1112.  Secretary 
of  Labor's  Order  No.  1-87  (52  FR  13139). 

2.  New  §  2550.401C-1  is  added  to  read 
as  follows: 

§2550.401c-1     Definition  of  "plan 
assets" — insurance  company  general 
accounts. 

(a)  In  general.  (1)  This  section 
describes,  in  the  case  where  an  insurer 
issues  one  or  more  policies  to  or  for  the 
benefit  of  an  employee  benefit  plan  (and 
such  policies  are  supported  by  assets  of 
an  insurance  company's  general 
account),  which  assets  held  by  the 
insiu-er  (other  than  plan  assets  held  in 
its  separate  accounts)  constitute  plan 
assets  for  purposes  of  Subtitle  A,  and 
Parts  1  and  4  of  Subtitle  B,  of  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA  or  the  Act) 
and  section  4975  of  the  Internal 
Revenue  Code  (the  Code),  and  provides 
guidance  with  respect  to  the  application 
of  Title  I  of  the  Act  and  section  4975  of 
the  Code  to  the  general  account  assets 
of  insurers. 

(2)  Generally,  when  a  plan  has 
acquired  a  Transition  Policy  (as  defined 
in  paragraph  (h)(6)  of  this  section),  the 
plan's  assets  include  the  Transition 


Policy,  but  do  not  include  any  of  the 
underlying  assets  of  the  insurer's 
general  account  if  the  insurer  satisfies 
the  requirements  of  paragraphs  (c) 
through  (f)  of  this  section  or,  if  the 
requirements  of  paragraphs  (c)  through 
(f)  were  not  satisfied,  the  insurer  cures 
the  non-compliance  through  satisfaction 
of  the  requirements  in  paragraph  (i)(5) 
of  this  section. 

(3)  For  purposes  of  paragraph  (a)(2)  of 
this  section,  a  plan's  assets  will  not 
include  any  of  the  underlying  assets  of 
the  insurer's  general  account  if  the 
insurer  fails  to  satisfy  the  requirements 
of  paragraphs  (c)  through  (f)  of  this 
section  solely  because  of  the  takeover  of 
the  insiu-er's  operations  fi-om 
management  as  a  result  of  the  granting 
of  a  petition  filed  in  delinquency 
proceedings  in  the  State  court  where  the 
insurer  is  domiciled. 

(b)  Approval  by  fiduciary  independent 
of  the  issuer.  (\)  In  general.  An 
independent  plan  fiduciary  who  has  the 
authority  to  manage  and  control  the 
assets  of  the  plan  must  expressly 
authorize  the  acquisition  or  purchase  of 
the  Transition  Policy.  For  purposes  of 
this  paragraph,  a  fiduciary  is  not 
independent  if  the  fiduciary  is  an 
ciffiliate  of  the  insurer  issuing  the  policy. 

(2)  Notwithstanding  paragraph  Cb)(l) 
of  this  section,  the  authorization  by  an 
independent  plan  fiduciary  is  not 
required  if: 

(i)  The  insiuer  is  the  employer 
maintaining  the  plan,  or  a  party  in 
interest  which  is  wholly  owned  by  the 
employer  maintaining  the  plan;  and 

(ii)  The  requirements  of  section 
408(b)(5)  of  the  Act  are  met.' 

(c)  Duty  of  disclosure.  [1)  In  general. 
An  insurer  shall  furnish  the  information 
described  in  paragraphs  (c)(3)  and  (c)(4) 
of  this  section  to  a  plan  fiduciary  acting 
on  behalf  of  a  plan  to  which  a 
Transition  Policy  has  been  issued. 
Paragraph  (c)(2)  of  this  section  describes 
the  style  and  format  of  such  disclosure. 
Paragraph  (c)(3)  of  this  section  describes 
the  content  of  the  initial  disclosure. 
Paragraph  (c)(4)  of  this  section  describes 
thf  information  that  must  be  disclosed 
by  the  insurer  at  least  once  per  year  for 
as  long  as  the  Transition  Policy  remains 
outstanding. 

(2)  Style  and  format.  The  disclosure 
required  by  this  paragraph  should  be 
clear  and  concise  autid  written  in  a 
manner  calculated  to  be  understood  by 


'  The  Department  notes  that,  because  section 
401(c)(1)(D)  of  the  Act  and  the  definition  of 
Transition  Policy  preclude  the  issuance  of  any 
additional  Transition  Policies  after  December  31. 
1998.  the  requirement  for  independent  fiduciary 
authorization  of  the  acquisition  or  purchase  of  the 
Transition  Policy  in  paragraph  (b)  no  longer  has  any 
application. 


a  plem  fiduciary,  without  relinquishing 
any  of  the  substantive  detail  required  by 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section.  The  information  does  not  have 
to  be  organized  in  any  particular  order 
but  should  be  presented  in  a  manner 
which  makes  it  easy  to  understand  the 
operation  of  the  Transition  Policy. 

(3)  Initial  disclosure.  The  insurer  must 
provide  to  the  plan,  either  as  part  of  an 
amended  policy,  or  as  a  separate  written 
document,  the  disclosure  information 
set  forth  in  paragraphs  (c)(3)(i)  through 
(iv)  of  this  section.  The  disclosure  must 
include  all  of  the  following  information 
which  is  applicable  to  the  Transition 
Policy: 

(i)  A  description  of  the  method  by 
which  any  income  and  any  expense  of 
the  insurer's  general  accoimt  are 
allocated  to  the  policy  during  the  term 
of  the  policy  and  upon  its  termination, 
including: 

(A)  A  description  of  the  method  used 
by  the  insurer  to  determine  the  fees, 
charges,  expenses  or  other  amoimts  that 
are,  or  may  be,  assessed  against  the 
policyholder  or  deducted  by  the  insurer 
fi-om  any  acciunulation  fund  under  the 
policy,  including  the  extent  and 
frequency  with  which  such  fees, 
charges,  expenses  or  other  amoimts  may 
be  modified  by  the  insurance  company; 

(B)  A  description  of  the  method  oy 
which  the  insurer  determines  the  return 
to  be  credited  to  any  accumulation  fund 
under  the  policy,  including  a 
description  of  the  method  used  to 
allocate  income  and  expenses  to  lines  of 
business,  business  segments,  and 
policies  within  such  lines  of  business 
and  business  segments,  and  a 
description  of  how  any  withdrawals, 
transfers,  or  payments  will  affect  the 
amount  of  the  return  credited; 

(C)  A  description  of  the  rights  which 
the  policyholder  or  plan  participants 
have  to  withdraw  or  transfer  all  or  a 
portion  of  any  accumulation  fund  under 
the  policy,  or  to  apply  the  amount  of  a 
withdrawal  to  the  purchase  of 
guaranteed  benefits  or  to  the  payment  of 
benefits,  and  the  terms  on  which  such 
withdrawals  or  other  applications  of 
funds  may  be  made,  including  a 
description  of  any  charges,  fees,  credits, 
market  value  adjustments,  or  any  other 
charges  or  adjustments,  both  positive 
and  negative; 

(D)  A  statement  of  the  method  used  to 
calculate  any  charges,  fees,  credits  or 
market  value  adjustments  described  in 
paragraph  (c)(3)(i)(C)  of  this  section, 
and,  upon  the  request  of  a  plan 
fiduciary,  the  insurer  must  provide 
within  30  days  of  the  reouest: 

{1)  The  formula  actually  used  to 
calculate  the  market  value  adjustment,  if 
any,  to  be  applied  to  the  unallocated 
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amount  in  the  accumulation  fund  upon 
distribution  o:  a  lump  sum  payment  to 
the  policyholc  er,  and 

[2]  The  actud  calculation,  as  of  a 
specified  date  that  is  no  earlier  than  the 
last  contract  ai  miversary  preceding  the 
date  of  the  request,  of  the  applicable 
market  value  adjustment,  including  a 
description  of  the  specific  variables 
used  in  the  cai  culation,  the  value  of 
each  of  the  vai  iables,  and  a  general 
description  of  low  the  value  of  each  of 
those  variable!  was  determined. 

(J)  If  the  fonaula  is  based  on  interest 
rate  guarantee:  applicable  to  new 
contracts  of  th^  same  class  or  classes, 
and  the  duration  of  the  assets 
underlying  the  accumulation  fund,  the 
contract  must  ( iescribe  the  process  by 
which  those  c(  imponents  are  ascertained 
or  obtained.  If  the  formula  is  based  on 
an  interest  rate  implicit  in  an  index  of 
publicly  trade<  1  obligations,  the  identity 
of  the  index,  the  manner  in  which  it  is 
used,  and  idenjtification  of  the  source  or 
publication  wl  lere  any  data  used  in  the 
formula  can  b€  found,  must  be 
disclosed; 

(ii)  A  statement  describing  the 
expense,  incoite  and  benefit  guarantees 
under  the  policy,  including  a 
description  of  the  length  of  such 
guarantees,  an^  of  the  insurer's  right,  if 
any,  to  modifyjor  eliminate  such 
guarantees; 

(iii)  A  description  of  the  rights  of  the 
parties  to  makf  or  discontinue 
contributions  linder  the  policy,  and  of 
any  restrictions  (such  as  timing, 
minimum  or  maximum  amounts,  and 
penalties  and  fface  periods  for  late 
payments)  on  me  making  of 
contributions  under  the  policy,  and  the 
consequences  of  the  discontinuance  of 
contributions  under  the  policy;  and 

(iv)  A  statemjent  of  how  any 
policyholder  or  participant-initiated 
withdrawals  aije  to  be  made:  first-in, 
first-out  (FIFOl  basis,  last-in,  first-out 
(LIFO)  basis,  pro  rata  or  another  basis. 

(4)  Annual  qisclosure.  At  least 
annually  and  r  ot  later  than  90  days 
following  the  j  eriod  to  which  it  relates, 
an  insurer  shall  provide  the  following 
information  to  each  plan  to  which  a 
Transition  Poll  cy  has  been  issued: 

(i)  The  balance  of  any  acciunulation 
fund  on  the  fir  ;t  day  and  last  day  of  the 
period  covered  by  the  annual  report; 

(ii)  Any  dep  isits  made  to  the 
accumulation  und  during  such  annual 
period; 

(iii)  An  itemized  statement  of  all 
income  attribu  ;ed  to  the  policy  or  added 
to  the  accumu  ation  fund  during  the 
period,  and  a  c  escription  of  the  method 
used  by  the  in!  urer  to  determine  the 
precise  amoim  of  income; 


(iv)  The  actual  rate  of  return  credited 
to  the  accumulation  fund  under  the 
policy  during  such  period,  stating 
whether  the  rate  of  return  was 
calculated  before  or  after  deduction  of 
expenses  charged  to  the  accumulation 
fund; 

(v)  Any  other  additions  to  the 
accumulation  fund  during  such  period; 

(vi)  An  itemized  statement  of  all  fees, 
charges,  expenses  or  other  amounts 
assessed  against  the  policy  or  deducted 
from  the  accumulation  fund  during  the 
reporting  year,  and  a  description  of  the 
method  used  by  the  in.surer  to 
determine  the  precise  amount  of  the 
fees,  charges  and  other  expenses; 

(vii)  An  itemized  statement  of  all 
benefits  paid,  including  annuity 
pvirchases,  to  participants  and 
beneficiaries  from  the  acciunulation 
fund; 

(viii)  The  dates  on  which  the 
additions  or  subtractions  were  credited 
to,  or  deducted  from,  the  accumulation 
fund  diuing  such  period; 

(ix)  A  description,  if  applicable,  of  all 
transactions  with  affiliates  which 
exceed  1  percent  of  group  annuity 
reserves  of  the  general  accoimt  for  the 
prior  reporting  year; 

(x)  A  statement  describing  any 
expense,  income  and  benefit  guarantees 
under  the  policy,  including  a 
description  of  the  length  of  such 
guarantees,  and  of  the  insvuer's  right,  if 
any,  to  modify  or  eliminate  such 
guarantees.  However,  the  information 
on  guarantees  does  not  have  to  be 
provided  annually  if  it  was  previously 
disclosed  in  the  insiu-ance  policy  and 
has  not  been  modified  since  that  time; 

(xi)  A  good  faith  estimate  of  the 
amount  that  would  be  payable  in  a  lump 
sum  at  the  end  of  such  period  pursuant 
to  the  request  of  a  policyholder  for 
payment  or  transfer  of  amounts  in  the 
accumulation  fund  under  the  policy 
after  the  insiuer  deducts  any  applicable 
charges  and  makes  any  appropriate 
market  value  adjustments,  upward  or 
downward,  under  the  terms  of  the 
policy.  However,  upon  the  request  of  a 
plan  fiduciary,  the  insurer  must  provide 
within  30  days  of  the  request  the 
information  contained  in  paragraph 
(c)(3)(i)(D)  as  of  a  specified  date  that  is 
no  earlier  than  the  last  contract 
anniversary  preceding  the  date  of  the 
request;  and 

(xii)  An  explanation  that  the  insiu^r 
will  make  available  promptly  upon 
request  of  a  plan,  copies  of  the  following 
publicly  available  financial  data  or  other 
publicly  available  reports  relating  to  the 
financial  condition  of  the  insurer: 

(A)  National  Association  of  Insurance 
Commissioners  Statutory  Annual 
Statement,  with  Exhibits,  General 


Interrogatories,  and  Schedule  D,  Part 
lA,  Sections  1  and  2  and  Schedule  S — 
Part  3E; 

(B)  Rating  agency  reports  on  the 
financial  strength  and  claims-paying 
ability  of  the  insiu'er; 

(C)  Risk  adjusted  capital  ratio,  with  a 
brief  description  of  its  derivation  and 
significance,  referring  to  the  risk 
characteristics  of  both  the  assets  and  the 
liabilities  of  the  insurer; 

(D)  Actuarial  opinion  of  the  insurer's 
Appointed  Actuary  certifying  the 
adequacy  of  the  insurer's  reserves  as 
required  by  New  York  State  Insurance 
Department  Regulation  126  and 
comparable  regulations  of  other  States; 
and 

(E)  The  insiu^r's  most  recent  SEC 
Form  lOK  and  Form  lOQ  (stock 
companies  only). 

(d)  Alternative  separate  account 
arrangements.  (1)  In  general.  An  insurer 
must  provide  the  plan  fiduciary  with 
the  following  additional  information  at 
the  same  time  as  the  initial  disclosure 
required  under  paragraph  (c)(3)  of  this 
section: 

(i)  A  statement  explaining  the  extent 
to  which  alternative  contract 
arrangements  supported  by  assets  of 
separate  accounts  of  insurers  are 
available  to  plans; 

(ii)  A  statement  as  to  whether  there  is 
a  right  under  the  policy  to  transfer  funds 
to  a  separate  account  and  the  terms 
governing  any  such  right;  and 

(iii)  A  statement  explaining  the  extent 
to  which  general  account  contracts  and 
separate  account  confracts  of  the  insurer 
may  pose  differing  risks  to  the  plan. 

(2)  An  insurer  will  be  deemed  to 
comply  with  the  requirements  of 
paragraph  (d)(l)(iii)  of  this  section  if  the 
disclosure  provided  to  the  plan  includes 
the  following  statement: 

a.  ConU-actual  arrangements  supported  by 
assets  of  separate  accounts  may  pose 
differing  risks  to  plans  from  contractual 
arrangements  supported  by  assets  of  general 
accounts.  Under  a  general  account  contract, 
the  plan's  contributions  or  premiums  are 
placed  in  the  insurer's  general  account  and 
commingled  with  the  insurer's  corporate 
funds  and  assets  (excluding  separate 
accounts  and  special  deposit  funds).  The 
insurance  company  combines  in  its  general 
account  premiums  received  from  all  of  its 
lines  of  business.  These  premiums  are  pooled 
and  invested  by  the  insurer.  General  account 
assets  in  the  aggregate  support  the  insurer's 
obligations  under  all  of  its  insurance 
contracts,  including  (but  not  limited  to)  its 
individual  and  group  life,  health,  disability, 
and  annuity  contracts.  Experience  rated 
general  account  policies  may  share  in  the 
experience  of  the  general  account  ttirough 
interest  credits,  dividends,  or  rate 
adjustments,  but  assets  in  the  general  account 
are  not  segregated  for  the  exclusive  benefit  of 
any  particular  policy  or  obligation.  General 
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account  assets  are  also  available  to  the 
insurer  for  the  conduct  of  its  routine  business 
activities,  such  as  the  payment  of  salaries, 
rent,  other  ordinary  business  expenses  and 
dividends. 

b.  An  insurance  company  separate  account 
is  a  segregated  fund  which  is  not 
commingled  with  the  insurer's  general  assets. 
Depending  on  the  particular  terms  of  the 
separate  account  contract,  income,  expenses, 
gains  and  losses  associated  with  the  assets 
allocated  to  a  separate  account  may  be 
credited  to  or  charged  against  the  separate 
account  without  regard  to  other  income, 
expenses,  gains,  or  losses  of  the  insurance 
company,  and  the  investment  results  passed 
through  directly  to  the  policyholders.  While 
most,  if  not  all,  general  account  investments 
are  maintained  at  book  value,  sepeirate 
account  investments  are  normally 
maintained  at  market  value,  which  can 
fluctuate  according  to  market  conditions.  In 
large  measure,  the  risks  associated  with  a 
separate  account  contract  depend  on  the 
particular  assets  in  the  separate  account. 

c.  The  plan's  legal  rights  vary  under 
general  and  separate  account  contracts.  In 
general,  an  insurer  is  subject  to  ERISA's 
fiduciary  responsibility  provisions  with 
respect  to  the  assets  of  a  separate  account 
(other  than  a  separate  account  registered 
under  the  Investment  Company  Act  of  1940) 
to  the  extent  that  the  investment  performance 
of  such  assets  is  passed  directly  through  to 
the  plan  policyholders.  ERISA  requires 
insurers,  in  administering  separate  account 
assets,  to  act  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries; 
prohibits  self-dealing  and  conflicts  of 
interest;  and  requires  insurers  to  adhere  to  a 
prudent  standard  of  care.  In  contrast,  ERISA 
generally  imposes  less  stringent  standards  in 
the  administration  of  general  account 
contracts  which  were  issued  on  or  before 
December  31,  1998. 

d.  On  the  other  hand,  State  insurance 
'regulation  is  typically  more  restrictive  with 

respect  to  general  accounts  than  separate 
accounts.  However,  State  insurance 
regulation  may  not  provide  the  same  level  of 
protection  to  plan  policyholders  as  ERISA 
regulation.  In  addition,  insurance  company 
general  account  policies  often  include 
various  guarantees  under  which  the  insurer 
assumes  risks  relating  to  the  funding  and 
distribution  of  benefits.  Insurers  do  not 
usually  provide  any  guarantees  with  respect 
to  the  investment  returns  on  assets  held  in 
separate  accounts.  Of  course,  the  extent  of 
any  guarantees  from  any  general  account  or 
separate  account  contract  will  depend  upon 
the  specific  policy  terms. 

e.  Finally,  separate  accounts  and  general 
accounts  pose  differing  risks  in  the  event  of 
the  insurer's  insolvency.  In  the  event  of 
insolvency,  funds  in  the  general  account  are 
available  to  meet  the  claims  of  the  insurer's 
general  creditors,  after  payment  of  amounts 
due  under  certain  priority  claims,  including 
amounts  owed  to  its  policyholders.  Funds 
held  in  a  separate  account  as  reserves  for  its 
policy  obligations,  however,  may  be 
protected  from  the  claims  of  creditors  other 
than  the  policyholders  participating  in  the 
separate  account.  Whether  separate  account 
funds  will  be  granted  this  protection  will 


depend  upon  the  terms  of  the  applicable 
policies  and  the  provisions  of  any  applicable  ' 
laws  in  effect  at  the  time  of  insolvency. 

(e)  Termination  procedures.  Within 
90  days  of  written  notice  by  a 
policyholder  to  an  insurer,  the  insurer 
must  permit  the  policyholder  to  exercise 
the  right  to  terminate  or  discontinue  the 
policy  and  to  elect  to  receive  without 
penalty  either: 

(1)  A  lump  sum  payment  representing 
all  unallocated  amounts  in  the 
accumulation  fund.  For  purposes  of  this 
paragraph  (e)(1),  the  term  penalty  does 
not  include  a  market  value  adjustment 
(as  defined  in  paragraph  {h)(7)of  this 
section)  or  the  recovery  of  costs  actually 
incurred  which  would  have  been 
recovered  by  the  insurer  but  for  the 
termination  or  discontinuance  of  the 
policy,  including  any  unliquidated 
acquisition  expenses,  to  the  extent  not 
previously  recovered  by  the  insurer;  or 

(2)  A  book  value  payment  of  all 
unallocated  amounts  in  the 
accumulation  fund  under  the  policy  in 
approximately  equal  annual 
installments,  over  a  period  of  no  longer 
than  10  years,  together  with  interest 
computed  at  an  annual  rate  which  is  no 
less  than  the  annual  rate  which  was 
credited  to  the  accumulation  fund  under 
the  policy  as  of  the  date  of  the  contract 
termination  or  discontinuance,  minus  1 
percentage  point.  Notwithstanding 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  the  insurer  may  defer,  for  a 
period  not  to  exceed  180  days,  amounts 
required  to  be  paid  to  a  policyholder 
under  this  paragraph  for  any  period  of 
time  during  which  regular  banking 
activities  are  suspended  by  State  or 
federal  authorities,  a  national  securities 
exchange  is  closed  for  trading  (except 
for  normal  holiday  closings),  or  the 
Securities  and  Exchange  Commission 
has  determined  that  a  state  of 
emergency  exists  which  may  make  such 
determination  and  payment  impractical. 

(f)  Insurer-initiated  amendments.  In 
the  event  the  insurer  makes  an  insurer- 
initiated  amendment  (as  defined  in 
paragraph  (h)(8)  of  this  section),  the 
insurer  must  provide  written  notice  to 
the  plan  at  least  60  days  prior  to  the 
effective  date  of  the  insiorer-initiated 
amendment.  The  notice  must  contain  a 
complete  description  of  the  amendment 
and  must  inform  the  plan  of  its  right  to 
terminate  or  discontinue  the  policy  and 
withdraw  all  unallocated  funds  without 
penalty  by  sending  a  written  request 
within  such  60  day  period  to  the  name 
and  address  contained  in  the  notice. 
The  plan  must  be  offered  the  election  to 
receive  either  a  lump  sum  or  an 
installment  payment  as  described  in 
paragraph  (e)(1)  and  (e)(2)  of  this 
section.  An  insurer-initiated 


amendment  shall  not  apply  to  a  contract 
if  the  plan  fiduciary  exercises  its  right 
to  terminate  or  discontinue  the  contract 
within  such  60  day  period  and  to 
receive  a  lump  sum  or  installment 
pavment. 

fg)  Prudence.  An  insurer  shall  manage 
those  assets  of  the  insurer  which  are 
assets  of  such  insurer's  general  accoimt 
(irrespective  of  whether  any  such  assets 
are  plan  assets)  with  the  care,  skill, 
prudence  and  diligence  imder  the 
circumstances  then  prevailing  that  a 
prudent  man  acting  in  a  like  capacity 
and  familiar  with  such  matters  would 
use  in  the  conduct  of  an  enterprise  of  a 
like  character  and  with  like  aims,  taking 
into  account  all  obligations  supported 
by  such  enterprise.  This  prudence 
standard  applies  to  the  conduct  of  all 
insurers  with  respect  to  policies  issued 
to  plans  on  or  before  December  31, 
1998,  and  differs  from  the  prudence 
standard  set  forth  in  section  404(a)(1)(B) 
of  the  Act.  Under  the  prudence  standard 
provided  in  this  paragraph,  prudence 
must  be  determined  by  reference  to  all 
of  the  obligations  supported  by  the 
general  account,  not  just  the  obligations 
owed  to  plan  policyholders.  The  more 
stringent  standard  of  prudence  set  forth 
in  section  404(a)(1)(B)  of  the  Act 
continues  to  apply  to  any  obligations 
which  insurers  may  have  as  fiduciaries 
which  do  not  arise  from  the 
management  of  general  account  assets, 
as  well  as  to  insurers'  management  of 
plan  assets  maintained  in  separate 
accounts.  The  terms  of  this  section  do 
not  modify  or  reduce  the  fiduciary 
obligations  applicable  to  insurers  in 
connection  with  policies  issued  after 
December  31, 1998,  which  are 
supported  by  general  account  assets, 
including  the  standard  of  prudence 
under  section  404(a)(1)(B)  of  the  Act. 

(h)  Definitions.  For  purposes  of  this 
section: 

(1)  An  affiliate  of  an  insurer  means: 

(i)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  insurer, 

(ii)  Any  officer  of,  director  of.  5 
percent  or  more  partner  in,  or  highly 
compensated  employee  (eeu-ning  5 
percent  or  more  of  the  yearly  wages  of 
the  insurer)  of,  such  insurer  or  of  any 
person  described  in  paragraph  (h)(l){i) 
of  this  section  including  in  the  case  of 
an  insurer,  an  insurance  agent  or  broker 
thereof  (whether  or  not  such  person  is 
a  common  law  employee)  if  such  agent 
or  broker  is  an  employee  described  in 
this  paragraph  or  if  the  gross  income 
received  by  such  agent  or  broker  from 
such  insurer  exceeds  5  percent  of  such 
agent's  gross  income  from  all  sources  for 
the  year,  and 
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policyholder  in  accordance  with 
paragraph  (c)(3)(i)(D)  of  this  section,  and 
the  method  permits  both  upward  and 
downward  adjustments  to  the  book 
value  of  the  acciunulation  fund. 

(8)  The  term  insurer-initiated 
amendment  is  defined  in  paragraphs 
(h)(8)(i),  (ii)  and  (iii)  of  this  section  as: 

(i)  An  amendment  to  a  Transition 
Policy  made  by  an  insurer  pursuant  to 
a  unilateral  right  to  amend  the  policy 
terms  that  would  have  a  material 
adverse  effect  on  the  policyholder;  or 

(ii)  Any  of  the  following  unilateral 
changes  in  the  insurer's  conduct  or 
practices  with  respect  to  the 
policyholder  or  the  accumulation  fund 
under  the  policy  that  result  in  a  material 
reduction  of  existing  or  future  benefits 
under  the  policy,  a  material  reduction  in 
the  value  of  the  policy  or  a  material 
increase  in  the  cost  of  financing  the  plan 
or  plan  benefits: 

(A)  A  change  in  the  methodology  for 
assessing  fees,  expenses,  or  other 
charges  against  the  acciunulation  fund 
or  the  policyholder; 

(B)  A  change  in  the  methodology  used 
for  allocating  income  between  lines  of 
business,  or  product  classes  within  a 
line  of  business; 

(C)  A  change  in  the  methodology  used 
for  determining  the  rate  of  return  to  be 
credited  to  the  accumulation  fund  under 
the  policy; 

(D)  A  change  in  the  methodology  used 
for  determining  the  amount  of  any  fees, 
charges,  expenses,  or  market  value 
adjustments  applicable  to  the 
accumulation  fund  under  the  policy  in 
connection  with  the  termination  of  the 
contract  or  withdrawal  fi-om  the 
accumulation  fund; 

(E)  A  change  in  the  dividend  class  to 
which  the  policy  or  contract  is  assigned; 

(F)  A  change  in  the  policyholder's 
rights  in  connection  with  the 
termination  of  the  policy,  withdrawal  of 
funds  or  the  purchase  of  annuities  for 
plan  participants;  and 

(G)  A  change  in  the  annuity  purchase 
rates  guaranteed  under  the  terms  of  the 
contract  or  policy,  unless  the  new  rates 
are  more  favorable  for  the  policyholder. 

(iii)  For  purposes  of  this  definition,  an 
insurer-initiated  amendment  is  material 
if  a  prudent  fiduciary  could  reasonably 
conclude  that  the  amendment  should  be 
considered  in  determining  how  or 
whether  to  exercise  any  rights  with 
respect  to  the  policy,  including 
termination  rights. 

(iv)  For  purposes  of  this  definition, 
the  following  amendments  or  changes 
are  not  insurer-initiated  amendments: 

(A)  Any  amendment  or  change  which 
is  made  with  the  affirmative  consent  of 
the  policyholder;  ., 


(B)  Any  amendment  or  change  which 
is  made  in  order  to  comply  with  the 
requirements  of  section  401(c)  of  the  Act 
and  this  section;  or 

(C)  Any  amendment  or  change  which 
is  made  pursuant  to  a  merger, 
acquisition,  demutuaiization, 
conversion,  or  reorganization  authorized 
by  applicable  State  law,  provided  that 
the  premiums,  policy  guarantees,  and 
the  other  terms  and  conditions  of  the 
policy  remain  the  same,  except  that  a 
membership  interest  in  a  mutual 
insurance  company  may  be  eliminated 
from  the  policy  in  exchange  for  separate 
consideration  (e.g.,  shares  of  stock  or 
policy  credits). 

(i)  Limitation  on  liability.  (1)  No 
person  shall  be  subject  to  liability  under 
Parts  1  and  4  of  Title  I  of  the  Act  or 
section  4975  of  the  Internal  Revenue 
Code  of  1986  for  conduct  which 
occurred  prior  to  the  applicability  dates 
of  the  regulation  on  the  basis  of  a  claim 
that  the  assets  of  an  insurer  (other  than 
plan  assets  held  in  a  separate  account) 
constitute  plan  assets.  Notwithstanding 
the  provisions  of  this  paragraph  (i)(l), 
this  section  shall  not: 

(i)  Apply  to  an  action  brought  by  the 
Secretary  of  Labor  pursuant  to 
paragraphs  (2)  or  (5)  of  section  502(a)  of 
ERISA  for  a  breach  of  fiduciary 
responsibility  which  would  also 
constitute  a  violation  of  Federal  or  State 
criminal  law; 

(ii)  Preclude  the  application  of  any 
Federal  criminal  law;  or 

(iii)  Apply  to  any  civil  action 
commenced  before  November  7, 1995. 

(2)  Nothing  in  this  section  relieves 
any  person  from  any  State  law 
regulating  insurance  which  imposes 
additional  obligations  or  duties  upon 
insurers  to  the  extent  not  inconsistent 
with  the  provisions  of  this  section. 
Therefore,  nothing  in  this  section 
should  be  construed  to  preclude  a  State 
from  requiring  insurers  to  make 
additional  disclosures  to  policyholders, 
including  plans.  Nor  does  this  section 
prohibit  a  State  from  imposing 
additional  substantive  requirements 
with  respect  to  the  maaagement  of 
general  accounts  or  from  otherwise 
regulating  the  relationship  between  the 
policyholder  and  the  insurer  to  the 
extent  not  inconsistent  with  the 
provisions  of  this  section. 

(3)  Nothing  in  this  section  precludes 
any  claim  against  an  insurer  or  other 
person  for  violations  of  the  Act  which 
do  not  require  a  finding  that  the 
underlying  assets  of  a  general  account 
constitute  plan  assets,  regardless  of 
whether  the  violation  relates  to  a 
Transition  Policy. 

(4)  If  the  requirements  in  paragraphs 
(c)  through  (f)  of  this  section  are  not  met 
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with  respect  to  a  plan  that  has 
purchased  or  acquired  a  Transition 
Policy,  and  the  insurer  has  not  cured  the 
non-compliance  through  satisfaction  of 
the  requirements  in  paragraph  (i)(5)  of 
this  section,  the  plan's  assets  include  an 
undivided  interest  in  the  underlying 
assets  of  the  insiu-er's  general  account 
for  that  period  of  time  for  which  the 
requirements  are  not  met.  However,  an 
insurer's  failure  to  comply  with  the 
requirements  of  this  section  with 
respect  to  any  particular  Transition 
Policy  will  not  result  in  the  underlying 
assets  of  the  general  account 
constituting  plan  assets  with  respect  to 
other  Transition  Policies  if  the  insurer  is 
otherwise  in  compliance  with  the 
requirements  contained  in  this  section. 

(5)  Notwithstanding  paragraphs  (a)(2) 
and  (i)(4)  of  this  section,  a  plan's  assets 
will  not  include  an  undivided  interest 
in  the  underlying  assets  of  the  insurer's 
general  account  if  the  insurer  made 
reasonable  and  good  faith  attempts  at 
compliance  with  each  of  the 
requirements  of  paragraphs  (c)  through 
(f)  of  this  section,  and  meets  each  of  the 
following  conditions: 

(i)  The  insiu-er  has  in  place  written 
procedures  that  are  reasonably  designed 
to  assure  compliance  with  the 
requirements  of  paragraphs  (c)  through 
(f)  of  this  section,  including  procedures 
reasonably  designed  to  detect  any 
instances  of  non-compliance. 


(ii)  No  later  than  60  days  following 
the  earlier  of  the  insurer's  detection  of 
an  instance  of  non-compliance  or  the 
receipt  of  written  notice  of  non- 
compliance from  the  plan,  the  insurer 
complies  with  the  requirements  of 
paragraphs  (c)  through  (f)  of  this  section. 
If  the  insurer  has  failed  to  pay  a  plan  the 
amounts  required  under  paragraphs  (e) 
or  (f)  of  this  section  within  90  days  of 
receiving  written  notice  of  termination 
or  discontinuance  of  the  policy,  the 
insurer  must  make  all  corrections  and 
adjustments  necessary  to  restore  to  the 
plan  the  full  amounts  that  the  plan 
would  have  received  but  for  the 
insiu-er's  non-compliance  within  the 
applicable  60  day  period;  and 

(iii)  The  insurer  makes  the  plan  whole 
for  any  losses  resulting  from  the  non- 
compliance as  follows: 

(A)  If  the  insurer  has  failed  to  comply 
with  the  disclosine  or  notice 
requirements  set  forth  in  paragraphs  (c), 
(d)  and  (f)  of  this  section,  then  the 
insiner  must  make  the  plan  whole  for 
any  losses  resulting  from  its  non- 
compliance within  the  earlier  of  60  days 
of  detection  by  the  insurer  or  sixty  days 
following  the  receipt  of  written  notice 
from  the  plan;  and 

(B)  If  the  insurer  has  failed  to  pay  a 
plan  any  amounts  required  under 
paragraphs  (e)  or  (f)  of  this  section 
within  90  days  of  receiving  written 
notice  of  termination  or  discontinuance 
of  the  policy,  the  insurer  must  pay  to 


the  plan  interest  on  any  amounts 
restored  pinsuant  ft  paragraph  (i)(5)(ii) 
of  this  section  at  the  "underpayment 
rate"  as  set  forth  in  26  U.S.C.  sections 
6621  and  6622.  Such  interest  must  be 
paid  within  the  earlier  of  60  days  of 
detection  by  the  insurer  or  sixty  days 
following  receipt  of  written  notice  of 
non-compliance  from  the  plan. 

(j)  Applicability  dates.  (1)  In  general. 
Except  as  provided  in  paragraphs  (j)(2)ir 
through  (4)  of  this  section,  this  section 
is  applicable  on  July  5,  2001. 

(2)  Paragraph  (c)  relating  to  initial 
disclosures  and  paragraph  (d)  relating  to 
separate  account  disclosvues  are 
applicable  on  July  5,  2000. 

(3)  The  first  annual  disclosure 
required  under  paragraph(c)(4)  of  this 
section  shall  be  provided  to  each  plan 
not  later  than  18  months  foUowring 
January  5,  2000. 

(4)  Paragraph  (f),  relating  to  insurer- 
initiated  amendments,  is  applicable  on 
January  5,  2000. 

(k)  Effective  date.  This  section  is 
effective  January  5,  2000. 

Signed  at  Washington,  D.C.  this  21st  day  of 
December.  1999. 
Leslie  Kramerich, 

Acting  Assistant  Secretary  for  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  ofLat>or. 
(FR  Doc.  00-32  Filed  01-04-00;  8:45  am) 
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46  CFR  Part  3116 

[Oockat  No.  MA  )AD-99-5609] 
RfN2133-AB38 

Eligibility  of  uis.-Flag  Vassals  of  100 
Faat  or  Qraator  In  Ragistarad  Langth  to 
Ot>tain  a  Fishery  Endorsamant  to  tha 
Vassal's  Dociimantation 


agency: 

Department  o 
action:  Notice 
("NPRM 


Maritime  Administration, 
f  Transportation, 
of  proposed  rulemaking 


summary:  The 
("MARAD,  we 


Maritime  Administration 

our,  or  us")  is  soliciting 
public  comraei  its  on  implementation  of 
the  new  U.S.  c  tizenship  requirements 

American  Fisheries  Act 
of  1998  ("AFA|*),  Title  11,  Division  C. 
Public  Law  101  i-277.  for  vessels  of  100 
feet  or  greater  in  registered  length  for 
which  a  fishery  endorsement  to  the 
vessel's  documentation  is  sought. 

The  NPRM  implements  new  statutory 
requirements  qf  the  AFA  by  raising  the 
U.S.  ownership  and  control  standards 
for  U.S. -flag  fishing  vessels  of  100  feet 
or  greater  in  re  ;istered  length  that  are 
operating  in  U  S.  waters,  by  eliminating 
exemptions  foi  fishing  vessels  that  can 
not  meet  curre  it  citizenship  standards, 
by  phasing  out  of  operation  many  of  the 
largest  fishing  vessels,  and  by 
establishing  n€  w  criteria  to  be  eligible  to 
hold  a  preferre  d  mortgage  on  such 
vessels.  The  regulations  set  out  which 
transactions  arp  permissible,  which 
transactions  will  require  prior  approval, 
and  which  transactions  are 
impermissible  and,  to  the  extent 
practicable,  minimize  disruptions  to  the 
commercial  fishing  industry,  to  the 
traditional  financing  arrangements  of 
such  industry,  and  to  the  opportunity  to 
form  fishery  cooperatives. 
DATES:  You  sh(  luld  submit  your 
comments  earl  (  enough  to  ensiu^  that 
Docket  Management  receives  them  not 
later  than  Febrtiary  22,  2000.  In  order  to 
meet  the  statut  iry  deadline  for 
publishing  fin«  1  rules  in  the  Federal 
Register  by  Ap  ril  1 ,  2000,  we  are  using 

day  comment  period. 
However,  comments  on  the  information 
collection  requ  irements  of  the  NPRM 
will  be  accepte  d  until  MeUt:h  6,  2000.  In 
addition,  publi  c  meetings  at  which  oral 
and  written  coi  nments  may  be  presented 
have  been  sche  duled  for  the  dates  and 
locations  listecj  under  SUPPLEMENTARY 
INFORMATION 

ADDRESSES:  Coknments  should  refer  to 
docket  number  MARAD-99-5609 


Written  conunents  may  be  submitted  by 
mail  to  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL— 401,  Department  of 
Transportation,  400  7th  St.,  S.W., 
Washington,  D.C.  20590-0001.  You  may 
also  send  comments  electronically  via 
the  Internet  at  http://smses.dot.gov/ 
submit/.  All  comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  Worid  Wide  Web  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Marquez,  Jr.  of  the  Office  of  Chief 
Counsel  at  (202)  366-5320.  You  may 
send  mail  to  John  T.  Marquez,  Jr., 
Maritime  Administration,  Office  of 
Chief  Counsel.  Room  7228,  MAR-222, 
400  Seventh  St.,  S.W.,  Washington, 
D.C,  20590-0001,  or  you  may  send  e- 
mail  to  John.Marquez@marad.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Will  There  Be  Public  Meetings  on  the 
NPRM? 

Public  meetings  have  been  scheduled 
for  the  following  dates  and  locations: 

1.  January  25,  2000,  9:30  a.m.  to  3 
p.m. — South  Auditorium,  Jackson 
Federal  Building,  915  Second 
Avenue,  Seattle,  WA; 

2.  January  27,  2000,  9:30  a.m.  to  3 
p.m. — Assembly  Room,  Z.J.  Loussac 
Library,  3600  Denali  St.,  Anchorage, 
AK;  and, 

3.  January  31,  2000,  9:30  a.m.  to  3 
p.m. — Room  6200,  Nassif  Building, 
400  7th  Street,  S.W.,  Washington,  DC. 
Meeting  facilities  have  been  arranged 

for  the  entire  day  to  ensure  that  all 
interested  parties  have  an  opportunity 
to  conunent  on  the  NPRM.  However,  if 
there  is  not  sufficient  interest  to 
necessitate  an  afternoon  session,  the 
public  meetings  will  be  adjourned  after 
all  participants  have  had  an  opportunity 
to  conunent  in  the  morning. 
Accordingly,  interested  parties  are 
advised  to  attend  in  the  morning  since 
the  meeting  will  be  adjourned  after  the 
conclusion  of  presentations  and  will  not 
be  reconvened  in  the  afternoon  if  all 
parties  present  in  the  morning  have  had 
an  opportunity  to  comment. 

If  you  would  like  to  provide  oral 
comments  at  one  of  the  public  meetings, 
all  that  is  required  is  that  you  be  present 
and  offer  your  comments.  In  order  for  us 
to  have  an  idea  of  the  level  of 
participation  that  can  be  expected  at 
these  meetings,  we  request,  but  do  not 
require,  that  you  notify  us  at  least  five 
working  days  prior  to  the  meeting  that 


you  plan  to  attend.  You  may  notify  John 
T.  Marquez,  Jr.  by  phone  at  (202)  366- 
5320,  by  fax  at  (202)  366-7485,  or  by  e- 
mail  at  John.Marquez@marad.dot.gov. 

Who  May  File  Comments? 

i\nyone  may  file  written  comments 
about  proposals  made  in  any 
rulemaking  document  that  requests 
public  comments,  including  any  state 
government  agency,  any  political 
subdivision  of  a  State,  or  any  interested 
person. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  conunents  must  be  written  in 
English.  To  ensure  that  your  comments 
are  correctly  filed  in  the  Docket,  please 
include  the  docket  number  of  this 
NPRM  in  your  comments. 

We  encourage  you  to  write  your 
primary  comments  in  a  concise  fashion. 
However,  you  may  attach  necessary 
additional  documents  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments.  Please  submit 
two  copies  of  yoiu  comments,  including 
the  attachments,  to  Docket  Management 
at  the  address  given  above  under 
ADDRESSES.  If  possible,  one  copy  should 
be  in  an  unbound  format  to  facilitate 
copying  and  electronic  filing. 

In  addition  to  comments  on  the 
proposed  rule,  we  specifically  request 
that  you  address  in  your  comments 
whether  the  information  collection  in 
this  proposal  is  necessary  for  the  agency 
to  properly  perform  its  functions  and 
will  have  practical  utility,  the  accuracy 
of  the  burden  estimates,  ways  to 
minimize  this  burden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  want  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  retiun  the  postcard  by 
mail.  If  you  send  comments  by  e-mail, 
you  will  receive  a  message  by  e-mail 
confirming  receipt  of  your  comments. 
Your  e-mail  address  should  be  noted 
with  yoiu-  comments. 

Is  Information  That  I  Submit  to 
MARAD  Made  Available  to  the  Public? 

When  you  submit  information  to  us  as 
part  of  this  NPRM,  during  any 
rulemaking  proceeding,  or  for  any  other 
reason,  we  may  make  that  information 
publicly  available  luiless  you  ask  that 
we  keep  the  information  confidential.  If 
you  wish  to  submit  any  information 
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luider  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  Maritime  Administration,  at 
the  address  given  above  under  FOR 
FURTHER  INFORMATION  CONTACT.  You 
should  mark  "CONFIDENTIAL"  on  each 
page  of  the  original  document  that  you 
would  like  to  keep  confidential. 

In  addition,  you  should  submit  two 
copies,  from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES.  When  you  send  comments 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  also  include  a  cover  letter  setting 
forth  with  specificity  the  basis  for  any 
such  claim  (for  example,  it  is  exempt 
fi'om  mandatory  public  disclosure  under 
the  Freedom  of  Information  Act,  5 
U.S.C.  552). 

We  will  decide  whether  or  not  to  treat 
your  information  as  confidential.  You 
will  be  notified  in  writing  of  our 
decision  to  grant  or  deny  confidentiality 
before  the  information  is  publicly 
disclosed  and  you  will  be  given  an 
opportunity  to  respond. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
and  during  the  hoiu-s  provided  above 
under  ADDRESSES. 

Comments  may  also  be  viewed  on  the 
Internet.  To  read  the  comments  on  the 
Internet,  take  the  following  steps:  Go  to 
the  Docket  Management  System 
("DMS")  Web  page  of  the  Department  of 
Transportation  (http://dms.dot.gov/).  On 
that  page,  click  on  "search."  On  the  next 
page  {http://dms.dot.gov/search/),  type 
in  the  foiu-digit  docket  number  shown 
on  the  first  page  of  this  document.  The 
docket  number  for  this  NPRM  is  5609. 
After  typing  the  docket  number,  click  on 
"search."  On  the  next  page,  which 
contains  docket  summary  information 
for  the  docket  you  selected,  click  on  the 
desired  comments.  You  may  download 
the  comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Background 

The  AFA  imposes  new  citizenship 
requirements  for  the  owners  of  vessels 
of  100  feet  or  greater  in  registered  length 
for  which  a  fishery  endorsement  to  the 


vessel's  documentation  is  sought.  The 
AFA,  among  other  things: 

(1)  Raises,  with  some  exceptions,  the 
U.S.  citizen  ownership  and  control 
standards  for  U.S. -flag  Fishing  Vessels, 
Fish  Processing  Vessels,  and  Fish 
Tender  Vessels  operating  in  U.S.  waters 
from  a  controlling  interest  to  a  75 
percent  interest  requirement  as  set  forth 
in  §  2(c)  of  the  Shipping  Act,  1916,  as 
amended  ("1916  Act"); 

(2)  Sets  forth  certain  criteria  for 
purposes  of  determining  whether 
"control"  of  the  owner  of  Fishing 
Vessels,  Fish  Processing  Vessels,  and 
Fish  Tender  Vessels  is  vested  in 
Citizens  of  the  United  States; 

(3)  Requires  state  or  federally 
chartered  financial  institutions  to 
comply  with  the  Controlling  Interest 
(51%)  requirements  of  §  2(b)  of  the  1916 
Act  in  order  to  hold  a  preferred 
mortgage  on  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
of  100  feet  or  more  in  registered  length; 

(4)  Requires  preferred  mortgagees  of 
vessels  of  100  feet  or  more  in  registered 
length  that  are  not  state  or  federally 
chartered  financial  institutions  to 
comply  with  the  requirements  of  §  2(c) 
of  the  1916  Act  which  provides  that 
75%  of  the  interest  in  the  entity  must  be 
owned  and  controlled  by  Citizens  of  the 
United  States,  or  use  an  approved 
Mortgage  Trustee  that  complies  with  the 
citizenship  requirements  of  §  2(c)  of  the 
1916  Act  and  other  requirements  of  the 
AFA; 

(5)  Prohibits  certain  foreign-built 
factory  trawlers  from  participating  in 
the  fisheries  of  the  United  States;  and, 

(6)  Prohibits,  with  some  exceptions, 
vessels  above  165  feet  or  750  gross  tons 
or  with  engines  of  3,000  horsepower  or 
more  fi'om  obtaining  a  fishery 
endorsement  to  the  vessel's 
documentation. 

We  are  required  by  §  203(c)  of  the 
AFA  to  "rigorously"  scrutinize  any 
transfers  of  ownership  and  control  over 
Fishing  Vessels,  Fish  Processing 
Vessels,  and  Fish  Tender  Vessels  and  to 
pay  particular  attention  to  leases, 
charters,  financings,  mortgages,  and 
other  arrangements  to  determine  if  they 
constitute  an  impermissible  conveyance 
of  control  to  persons  not  eligible  to  own 
a  vessel  with  a  fishery  endorsement. 
These  regulations  are  to  set  out  which 
transactions  are  permissible,  whicH^ 
transactions  will  require  prior  approval, 
and  which  transactions  are 
impermissible.  Pursuant  to  §  203(b)  of 
the  AFA,  these  regulations  will  also  "to 
the  extent  practicable,  minimize 
disruptions  to  the  commercial  fishing 
industry,  to  the  traditional  financing 
arrangements  of  such  industry,  and  to 


the  opportunity  to  form  fishery 
cooperatives." 

We  are  required  to  promulgate  final 
regulations  by  April  1,  2000,  regarding 
the  U.S.  citizenship  requirements  for 
ownership  and  control  of  vessels,  unless 
otherwise  exempted,  that  are  100  feet  or 
greater  in  registered  length  and  for 
which  the  owner  wishes  to  obtain  a 
fishery  endorsement  to  the  vessel's 
documentation.  The  regulations  will 
become  effective  on  October  1 ,  2001 . 
Until  the  final  regulations  are 
published,  we  may  not,  pursuant  to 
§  203(b)  of  the  AFA.  issue  letter  rulings 
or  interim  interpretations  as  to  the  effect 
of  the  AFA  on  Fishing  Vessels. 

We  published  an  Advance  Notice  of 
Proposed  Rulemaking  ("ANPRM")  in 
the  Federal  Register,  64  FR  24311  (May 
6.  1999),  to  solicit  comments  from  the 
public  and  held  five  public  hearings. 
We  have  received  and  evaluated  the 
comments  and  are  now  publishing  this 
NPRM  with  a  request  for  comments 
from  the  public,  as  well  as  providing 
notice  of  upcoming  public  meetings. 

Public  Comments  on  the  ANPRM 

As  the  first  step  in  this  rulemaking 
process,  we  issued  an  ANPRM  entitled 
Eligibility  of  U.S.-Flag  Vessels  of  100 
Feet  or  Greater  To  Obtain  Commercial 
Fisheries  Documents,  64  FR  24311  (May 
6,  1999).  The  ANPRM  provided  an 
explanation  of  the  changes  in  the  law 
and  requested  conunents,  suggestions, 
and  information  from  the  public  relating 
to  the  development  of  regulations 
necessary  to  implement  the  new 
statutory  requirements  to  obtain  a 
fishery  endorsement  for  a  documented 
vessel  of  100  feet  or  greater  in  registered 
length.  In  response  to  this  request,  we 
received  19  wrritten  conunents.  In 
addition,  we  held  five  public  meetings 
in  Seattle,  WA,  Anchorage.  AK,  Boston, 
MA,  New  Orleans,  LA,  and  Washington, 
DC,  and  met  with  several  interested 
parties  who  requested  meetings  with  us. 
The  written  comments,  transcripts  of 
the  public  meetings,  and  memoranda 
summarizing  the  meetings  with 
interested  parties  are  available  for 
review  in  the  rulemaking  docket. 
Following  is  a  summary  of  those 
comments  and  our  response. 

Several  commenters  requested  that  we 
provide  clear  guidemce  to  the  fishing 
industry  in  the  regulations  regarding  the 
ownership  and  control  requirements 
and  that  we  articulate  those 
fundamental  elements  of  control  and 
types  of  agreements  with  Non-Citizens 
that  are  either  acceptable  or 
impermissible.  One  commenter  stated, 
however,  that  we  should  not  attempt  to 
issue  regulations  which  define  in 
advance  all  transactions  which  could 
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theoretically  vi  olate  the  statutory 
standards.  The  commenter  suggested 
that  we  should  simply  recite  the 
statutory  stand  u-ds  and  make  the  AFA 
prohibitions  sp  ecific  through  case-by- 
case  applicatio  i. 

We  agree  wit  i  the  commenters  that 
the  industry  ne  jds  clear  guidance 
regarding  how  Jnited  States  Citizen 
ownership  and  control  will  be 
determined.  Fo  ■  example,  in  §§  356.3- 
11  of  the  NPRN  ,  we  have  defined  the 
requirements  f(  r  ownership  and  control 
by  Citizens  of  t  le  United  States,  spelled 
out  the  require!  nents  for  filing  an 
Affidavit  of  Un  ted  States  Citizenship, 
identified  the  n  lethods  for 
demonstrating  ownership,  and 
established  factors  that  we  will  evaluate 
for  purposes  of  determining  whether 
impermissible  i  :ontrol  over  a  vessel  or 
vessel-owning  ( (ntity  has  been 
transferred  to  a  Non-Citizen.  In  many 
cases,  control  n  lay  be  the  most  difficult 
aspect  of  demo:  istrating  citizenship. 
Accordingly,  wb  have  set  forth  factors 
that  will  be  deemed  an  impermissible 
transfer  of  cont  ol  to  a  Non-Citizen  and 
therefore  prohi  )ited.  We  have  also 
identified  certa  n  criteria  that,  while  not 
prohibited  by  themselves,  may  be 
deemed  an  imp  ermissible  transfer  of 
control  to  a  No  i-Citizen  if  other  indicia 
of  control  are  a  so  present  in  the 
transaction.  Cei  tain  types  of  agreements 
such  as  loans,  mortgages,  charters,  sales 
agreements,  ani  management 
agreements  are  specifically  addressed  in 
the  NPRM;  how  ever,  the  factors  of 
foreign  control  :ould  conceivably  apply 
to  any  agreemei  it  between  a  Citizen  of 
the  United  Stati  (s  and  a  Non-Citizen. 
Finally,  while  t  le  NPRM  does  identify 
certain  parameters  and  criteria  that  we 
will  use  in  dete  rmining  ownership  and 
control  by  Citiz  3ns  of  the  United  States, 
we  note  that  th(  lists  of  criteria  are  not 
exhaustive  and  that,  depending  on  the 
facts  involved,  livaluations  may  be  made 
on  a  case-by-cai  e  basis. 

We  received  i  aany  comments  relating 
to  the  regulatioi  i  of  financing 
agreements  and  mortgages.  Commenters 
noted  typical  lo  an  covenants  that  a 
lender  may  imp  ose  on  the  borrower  in 
order  to  protect  its  interest  which  may 
involve  some  di  jgree  of  control  over  the 
vessel's  owner  i  ind  the  vessel. 
Accordingly,  cc  mmenters  were 
particularly  coi  cemed  that  a  lack  of 
certainty  regarc  ing  allowable  covenants 
or  overly  restric  tive  requirements  could 
deter  foreign  lei  iders-  from  participating 
in  the  fishing  ii  dustry.  Such 
uncertainty  cou  Id  potentially  limit 
sources  of  finar  cing  for  vessel  owners. 

Commenters  ;uggested  different 
approaches  reg<  rding  how  we  should 
regulate  the  fin  incing  of  vessels.  The 


majority  of  commenters  suggested  that 
we  approve,  in  advance,  certain  typical 
loan  covenants  used  by  all  lenders  who 
are  not  affiliated  with  the  vessel  owner. 
This  would  minimize  disruptions  to  the 
commercial  fishing  industry  and  to  the 
traditional  financing  curangements  of 
the  industry.  However,  several 
commenters  expressed  concern  that  if 
MARAD  published  a  list  of  loan 
covenants  that  are  permissible,  it  would 
still  leave  open  the  question  whether 
other  restrictive  provisions  of  a  loan 
package  would,  in  the  aggregate,  create 
an  impermissible  degree  of  control  by 
Non-Citizens. 

One  commenter  recommended 
drafting  a  "safe  harbor"  provision  that 
achieves  certainty  by  turning  on  the 
identity  of  the  lender  involved,  thus 
allowing  lenders  that  are  financial 
institutions  to  make  loans  without 
having  the  regulations  deal  with  specific 
loan  covenants.  The  conunenter  noted 
ramifications  for  a  lender  that  strays  in 
controlling  a  borrower  including:  (1) 
Being  sued  by  its  borrower  for  any  lost 
profits,  and  (2)  being  deemed  a  vessel 
operator  and  potentially  becoming 
subject  to  strict  liability  for  violations 
under  CERCLA,  the  Oil  Pollution  Act, 
and  various  state  environmental 
pollution  laws. 

Another  commenter  suggested  that  we 
should  focus  on  differentiating  between 
lenders  on  the  basis  of  their  loan 
portfolios  and  whether  more  than  50% 
of  the  lender's  portfolio  is  in  the  fishing 
industry.  For  such  lenders,  the 
commenter  suggested  that  we  should 
require  a  signed  affidavit  by  an  officer 
of  the  lender  stating  that  51%  of  the 
lender's  outstanding  shares  are  owned 
by  U.S.  citizens  as  a  documentation 
requirement  during  the  issuance  of  a 
preferred  ship  mortgage.  We  should 
then  place  these  lenders  on  a  list  of 
lenders  presumed  to  be  U.S.  citizen 
lenders,  thus  creating  an  irrebuttable 
presumption  that  the  lender  meets 
applicable  U.S.  citizenship 
requirements.  The  commenter 
continued  by  stating  that  all  standard 
categories  of  covenant  provisions 
should  be  approved  of  in  advance  for  all 
conventional  lending  institutions  that 
are  not  directly  affiliated  with  a  vessel 
owner  and  that  are  not  a  fishing 
company. 

One  commenter  put  a  slightly 
different  spin  on  the  above  approach 
and  suggested  that  we  grant  a  blanket 
lender  exemption  to  domestic  and 
foreign  banks  who  are  (1)  publicly 
traded,  (2)  under  the  supervision  of 
national  or  state  banking  authorities,  (3) 
not  affiliated  with  the  vessel  owner,  and 
(4)  in  the  case  of  foreign  banks  only, 
who  make  use  of  an  approved  Mortgage 


Trustee.  According  to  the  commenter, 
such  an  exemption  should  allow  the  • 
lender  to  include  in  the  financing 
dociunents  any  covenant  which  it  is 
able  to  negotiate  with  the  vessel  owner. 

We  agree  that  certainty  is  needed  in 
the  financing  sector  in  order  to  provide 
a  stable  financing  regime  and  to  ensure 
that  ample  financing  exists  for  vessel 
owners.  Accordingly,  we  have  proposed 
in  §  356.23  a  list  of  loan  covenants  that 
are  expressly  authorized.  In  addition, 
we  are  proposing  in  §  356.21  to  give 
general  approval  to  the  standard  loan 
and  mortgage  agreements  of  Non-Citizen 
Lenders  that  are  using  an  approved 
Mortgage  Trustee,  provided  that  they 
meet  certain  criteria.  A  Non-Citizen 
Lender  would  be  permitted  to  submit  its 
standard  loan  provisions  to  us  for 
approval.  Once  these  standard  loan 
covenants  are  approved,  the  lender 
would  be  able  to  enter  into  loan 
agreements  without  obtaining  approval 
from  us  on  a  transactional  basis.  If  the 
lender  later  wishes  to  use  additional 
covenants  that  were  not  included  in  the 
general  approval,  it  must  submit  those 
covenants  to  us  for  approval.  Failure  to 
receive  such  approval  would  void  the 
general  approval. 

With  respect  to  the  use  by  Non- 
Citizen  Lenders  of  an  approved 
Mortgage  Trustee,  referred  to  in  the 
ANPRM  as  a  Westhampton  Trustee, 
several  commenters  asserted  that 
Congress  intended  that  we  resurrect  our 
prior  regulations  for  trustees  to  enable  a 
Non-Citizen  Lender  to  seciu^e  its  loan 
with  a  Preferred  Mortgage  on  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel.  One  commenter  stated 
that  he  did  not  believe  Congress 
intended  any  further  regulation  of  those 
mortgages  and  that  any  state  or  federally 
regulated  U.S.  bank,  whether  U.S.  or 
foreign  owned,  should  be  eligible  to 
serve  as  a  Trustee. 

We  agree  that  the  regulations  found  in 
46  CFR  Part  221  should  serve  as  a  model 
for  the  NPRM  and  have  patterned  oui 
proposed  regulations  in  §§  356.27-37 
after  the  old  "Westhampton  Trustee" 
regulations.  However,  we  note  that  the 
AFA  is  quite  specific  about  the 
requirements  to  be  a  qualified  Trustee 
(referred  to  as  a  "Mortgage  Trustee"  in 
the  NPRM)  and  does  not  provide 
flexibility  to  allow  a  state  or  federally 
regulated  U.S.  bank  that  does  not  meet 
the  Controlling  Interest  requirements  of 
§  2(b)  of  the  1916  Act,  46  App.  U.S.C. 
802(b),  or  any  other  foreign  entity,  to  be 
a  Mortgage  Trustee. 

A  number  of  commenters  focused  on 
management  agreements,  exclusive  sales 
Of  marketing  agreements,  and  other 
arrangements  that  may  be  considered 
normal  in  the  day-to-day  operations  in 
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the  fishing  industry,  but  that  may  be 
viewed  by  us  as  convejdng 
impermissible  control  to  a  Non-Citizen. 
One  commenter  suggested  that  we 
should  limit  our  regulation  of  the  75% 
ownership  and  control  requirement  to 
Persons  or  entities  that  have  the  right  to 
replace  or  limit  the  actions  of  the  chief 
executive  officer,  a  majority  of  the  board 
of  directors,  any  general  partner  or  any 
person  serving  in  a  management 
capacity  of  the  entity  which  owns  the 
vessel.  Several  commenters  suggested 
that  exclusive  sales  agreements  and 
management  contracts  are  common 
place  in  the  fishing  industry  and  are 
entered  into  on  a  daily  basis. 
Consequently,  the  commenters 
contended  that  requiring  prior  approval 
or  case-by-case  review  of  such 
traditional  agreements  or  review  of 
companies  that  do  not  own  fishing 
vessels  to  determine  their  citizenship 
would  pose  an  um'easonable  burden  on 
the  industry  and  would  not  be  a 
workable  business  practice. 

One  commenter  noted  that  if  all 
officers  cuid  stockholders  of  the 
companies  involved  are  United  States 
Citizens  and  are  not  controlled  by 
foreign  citizens,  it  should  not  be 
necessary  for  us  to  scrutinize 
management  or  charter  agreements 
between  the  United  States  Citizen 
owned  and  controlled  companies.  The 
commenter  contended  that  scrutiny  of 
management  and  operating  companies 
should  be  focused  on  whether  (1)  a 
catcher  vessel's  logistics,  maintenance, 
or  personnel  hiring  operations  are 
controlled  by  a  shore  plant  or 
mothership  that  is  owned  or  controlled 
by  Non-Citizens,  (2)  the  catcher  vessel  is 
obligated  to  sell  its  harvest  to  a  foreign 
owned  or  controlled  processing  plant,  or 
(3)  short-term  loan  agreements  convey 
management  prerogatives  to  a  Non- 
Citizen  Lender. 

Another  commenter  noted  that 
enforcement  of  AFA  regulations  which 
preclude  the  participation  of  Non- 
Citizens  in  the  operation  of  its 
companies  would  erode  its  ability  to 
compete  in  international  markets  and 
may  ultimately  result  in  the  demise  of 
its  industry  sector.  The  commenter 
indicated  that  many  management 
companies  rely  on  foreign  advisors  to 
perform  many  of  their  functions  of 
providing  support  in  engineering,  repair 
and  maintenemce,  crew  hiring,  claims 
management,  strategic  planning, 
accounting,  cash  management,  banking 
relationships,  insurance  management, 
marketing,  product  traffic  management, 
credit  management,  quality  control, 
production  management,  record  keeping 
and  reporting,  and  govenunent 
relations. 


Several  commenters  contended  that 
we  should  not  preclude  using  contracts 
for  the  purchase  of  all  or  a  significant 
portion  of  a  vessel's  catch  as  security  for 
financing  various  transactions  relating 
to  a  specific  vessel.  Typical  long-term 
contracts  for  the  sale  of  all  or  a  large 
portion  of  the  vessel's  catch  were 
suggested  by  the  commenter  to  generally 
involve  a  mutually  beneficial  agreement 
between  the  vessel  owner  and  the 
processor  or  purchaser  of  the  vessel's 
catch,  and  do  not  give  the  purchaser  any 
control  over  the  actual  operation  of  the 
vessel  or  the  vessel  owner.  According  to 
the  commenter,  preclusion  of  these 
types  of  sales  agreements  would:  (1) 
Deny  fishing  vessel  owners  access  to 
traditional  sources  for  marketing  their 
catch;  (2)  prejudice  U.S.  processors  and 
purchasers  who  happen  to  be  non- 
section  2  citizens  in  favor  of  processors 
who  happen  to  be  section  2  citizens; 
and,  (3)  make  the  formation  of  fishery 
cooperatives  in  the  pollock  fishery 
virtually  impossible  as  the  majority  of 
pollock  processors  and  purchasers  are 
non-section  2  citizens.  "The  commenter 
emphasized  that  nothing  in  the  AFA 
attempts  to  distinguish  the  sale  of  a 
vessel's  catch  to  a  foreign  processor  or 
to  prohibit  a  foreign  processor  from 
purchasing  the  catch  of  U.S.  fishing 
vessels. 

We  generally  agree  with  the 
commenters  that  case-by-case  review  of 
management  contracts,  charters  or 
exclusive  or  long-term  sales  or 
marketing  contracts  would  pose  an 
unreasonable  burden.  Therefore,  we 
propose  in  §  356.41  and  §  356.43  to 
allow  owners  or  bareboat  charterers  of 
vessels  to  enter  into  exclusive  sales 
agreements  with  Non-Citizens  without 
prior  approval  from  us,  provided  that 
these  agreements  meet  certain  criteria. 
For  example,  the  agreements  cannot 
contain  provisions  that  would  transfer 
control  over  the  vessel  or  vessel-owning 
entity  to  a  Non-Citizen,  including  the 
ability  to  control  the  hiring,' 
management,  and  disciplining  of  crew, 
and  the  ability  to  direct  the  vessel's 
operations  and  harvesting  activities. 
Similarly,  management  agreements  that 
are  solely  administrative  in  nature  and 
do  not  convey  control  over  the  vessel's 
owner  or  the  vessel  to  a  Non-Citizen  are 
permitted.  The  owner  or  bareboat 
charterer  would  be  required  to  identify 
and  provide  a  summary  of  the  terms  of 
management  agreements  within  30  days 
of  execution  and  to  certify  to  the 
Citizenship  Approval  Officer  that  the 
agreement  does  not  convey  control  over 
the  vessel  or  vessel -owning  entity  to  a 
Non-Citizen. 

Long-term  or  exclusive  sales  or 
marketing  contracts  are  authorized  in 


the  proposed  rule,  provided  that  they  do 
not  convey  control  over  the  vessel  or 
vessel  owner  to  a  Non-Citizen.  Section 
356.43  sets  out  certain  provisions  that 
are  expressly  authorized  for  use  in  long- 
term  or  exclusive  sales  or  marketing 
agreements  that  might  otherwise  be 
construed  to  convey  control  over  the 
vessel  or  vessel  owner  to  a  Non-Citizen. 
If  an  owner  or  bareboat  charterer  wishes 
to  enter  into  a  long-term  or  exclusive 
sales  or  marketing  agreement  that 
contains  other  provisions,  the  owner  or 
charterer  must  first  obtain  approval 
from  the  Citizenship  Approval  Officer 
that  such  provisions  do  not  convey 
control  to  a  Non-Citizen. 

With  respect  to  charters,  we  agree  that 
a  review  of  all  charters  would  be 
impractical  and  overly  biu-densome. 
Therefore,  we  propose  in  §  356.39  to 
allow  time  charters  and  voyage  charters 
to  Non-Citizens  of  Fish  Processing 
Vessels  and  Fish  Tender  Vessels, 
provided  that  the  vessel  is  not  used  for 
harvesting.  The  time  charter  or  voyage 
charter  must  be  a  true  time' charter  or 
voyage  charter  and  may  not  include 
provisions  that  would  transfer  control  to 
the  charterer,  such  as  the  right  to  hire 
or  discipline  the  crew.  We  will  not 
require  review  of  charter  agreements 
prior  to  execution.  However,  we 
propose  to  require  a  copy  of  the  charter 
to  be  submitted  within  30  days  of 
execution  in  order  to  confirm  that  the 
charter  is  not  a  bareboat  charter  and  that 
there  is  not  an  impermissible  transfer  of 
control.  Time  charters  and  voyage 
charters  of  Fishing  Vessels,  Fish 
Processing  Vessels,  or  Fish  Tender 
Vessels  used  to  harvest  fish  are 
prohibited.  Bareboat  charters  to  Non- 
Citizens  are  also  prohibited  because  a 
bareboat  charter,  by  definition,  results 
in  a  transfer  of  control  to  the  charterer. 
Any  charter  to  a  Citizen  of  the  United 
States  is  allowed  and  review  of  the 
charter  will  not  be  required.  However, 
because  a  bareboat  charterer  will  have 
possession  and  control  of  the  vessel,  the 
charterer  must  demonstrate  that  it  is  a 
Citizen  of  the  United  States. 

A  number  of  commenters  also  noted 
that  loans  to  owners  of  Fishing  Vessels 
may  be  made  by  Non-Citizens  who  have 
a  contractual  relationship  with  the 
owner.  These  loans  may  be  for  vessel 
construction  and  modification,  as  well 
as  for  working  capital  to  fund  the 
vessel's  operation  and  the  transportation 
and  sale  of  the  vessel's  catch.  Many 
times  these  loans  are  based  on  a 
contractual  relationship  that  a  vessel 
owner  or  bareboat  charterer  has  with  a 
fish  processor,  such  as  an  exclusive 
sales  agreement  or  some  other 
agreement.  On  occasion,  a  lender  may 
receive  a  preferred  ship  mortgage  as 
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security  for  the  fi  lancing.  The 
commenters  sugj  ested  that  these  loans 
are  traditional  fir  ancing  arrangements 
and  thus  should  lot  be  regulated  by  us. 
We  recognize  tha  t  such  financing 
arrangements  ma  ^  be  commonplace  in 
the  fishing  indus  ry  and  wish  to 
minimize  our  inv  olvement,  to  the  extent 
practicable.  Ther  jfore.  we  propose  in 
§  356.45  to  allow  vessel  owners  and 
bareboat  chartere  rs  who  have  an 
exclusive  or  long  term  sales  or 
marketing  agreen  lent  with  a  Non-Citizen 
to  enter  into  an  a  ;reement  with  the  Non- 
Citizen  for  an  ad'  ance  of  funds.  This 
approval  is  cond:  tioned  on  the 
requirements  tha :  the  funds  must  be 
used  for  working  capital,  the  agreement 
may  not  contain  jrovisions  that  would 
give  the  Non-Citi  len  control  over  the 
vessel,  vessel  ow  ler,  or  bareboat 
charterer,  and  thi  s  amount  of  the 
advancement  car  not  exceed  the  aimual 
value  of  the  cont  act.  The  regulations  do 
not  permit  a  Non  Citizen  with  whom  a 
vessel  owner  or  I  areboat  charterer  is 
conducting  busir  ess  to  loan  money  to 
the  vessel  owner  or  bareboat  charterer 
where  the  loan  is  for  capital 
improvements  to  a  Fishing  Vessel,  Fish 
Processing  Vesse  .  or  Fish  Tender 
Vessel.  Such  fina  ncing  from  Non- 
Citizens  with  wh  om  the  owner  or 
bareboat  charters  r  has  an  ongoing 
relationship  would  convey  an 
impermissible  d«  gree  of  control  to  the 
Non-Citizen.  Ace  ordingly,  consistent 
with  oin  past  pre  ctice  in  other 
programs,  such  f  nancing  for  capital 
improvements  m  ust  be  obtained  from  an 
unrelated  third  f  arty. 

A  commenter  i  epresenting  fishery 
cooperatives  stat  ;d  that  the  AFA's 
ownership  and  c  antrol  requirements 
have  no  relevanc  e  to  the  establishment 
and  operation  of  cooperatives  of  the 
catcher/processc  r  sector  for  pollock  and 
Pacific  whiting  f  sheries.  Other 
commenters  sug  ested  that:  (1)  MARAD 
should  not  interfere  with  a  Non-Citizen 
agreement  with  I  le  pollock 
cooperatives.  (2)  MARAD  should  not 
establish  disparate  treatment  of  Non- 
Citizen  processo  s  and  Citizen 
processors,  and  3)  the  AFA  does  not 
require  such  tref  tment  because  it  is 
concerned  with  vessel  ownership  and 
control  and  not   irocessing  or 
purchasing. 

We  do  not  pre  Jose  to  specifically 
regulate  or  inter  ere  with  the  formation 
of  fishery  coopei  atives.  However,  an 
owner  or  barebo  it  charterer  is 
prohibited  from  sntering  into  any 
agreement  that  c  anveys  control  over  the 
vessel,  vessel-ov  ning  entity,  or  bareboat 
charterer  to  a  Nc  n-Citizen. 
Consequently,  a  fishery  cooperative 
agreement  caim(  it  contain  terms  that 


would  convey  control  to  a  Non-Citizen 
such  as  the  right  to  select  the 
management  company  for  a  vessel,  to 
hire  or  discipline  crew,  or  to  direct  the 
harvesting  operations  of  a  vessel.  If  an 
owner  or  bareboat  charterer  enters  into 
an  agreement  that  conveys  control  over 
the  vessel,  vessel-owning  entity,  or 
bareboat  charterer,  the  Citizenship 
Approval  Officer  may  determine  that 
the  owner  is  not  eligible  to  document 
the  vessel  with  a  fishery  endorsement. 

Several  conunenters  noted  that 
§  213(g)  of  the  AFA  provides  that  if 
provisions  of  the  AFA  or  the  regulations 
are  inconsistent  with  the  obligations  of 
existing  international  treaties  or 
agreements,  the  regulations  will  not 
apply  to  vessel  owners  or  mortgagees 
that  are  nationals  of  the  country  with 
which  we  have  an  agreement.  The 
commenters  pointed  out  that  they 
believe  that  the  Treaty  of  Friendship, 
Commerce  and  Navigation  between  the 
Republic  of  Korea  and  the  United  States 
of  America,  which  was  signed  on 
November  28,  1956,  and  entered  into 
force  on  November  7,  1957,  and  the 
Treaty  and  Protocol  between  the  United 
States  of  America  and  Japan  Regarding 
Friendship,  Commerce  and  Navigation, 
which  was  signed  on  April  2,  1953,  and 
entered  into  force  on  October  30,  1953, 
are  in  conflict  with  the  ownership  and 
mortgage  provisions  of  the  AFA.  The 
commenters  contend  that  the 
regulations  should  not  apply  to  vessels 
owned  by  nationals  of  Japan  and  Korea 
by  virtue  of  §  213(g)  of  the  AFA. 
Accordingly,  they  request  that  we 
identify  which  international  treaties  we 
deem  to  be  inconsistent  with  the 
provisions  of  the  AFA.  Because  the 
exemption  applies  only  to  the  particular 
owner  or  Mortgagee  of  a  specific  vessel, 
we  propose  in  §  356.53  to  establish  a 
procedxu'al  mechanism  whereby  owners 
and  Mortgagees  of  Fishing  Vessels,  Fish 
Processing  Vessels,  or  Fish  Tender 
Vessels  can  petition  us  for  a  decision 
that  they  are  exempt  from  the  provisions 
of  the  proposed  rule.  The  owner  of  a 
vessel  that  may  be  exempt  due  to  an 
existing  Treaty  is  not  required  to  sell  its 
ownership  interest  in  order  to  be  in 
compliance  with  the  United  States 
Citizen  ownership  and  control 
requirements  of  the  AFA.  However,  if 
the  owner  sells  part  of  its  ownership 
interest  to  another  foreign  entity  the 
exemption  no  longer  applies.  In 
addition,  if  the  owner  sells  part  of  its 
interest  to  another  entity,  the 
requirements  of  the  AFA  apply  to  the 
new  owner. 

One  commenter  noted  that  the  new 
provisions  of  46  U.S.C.  12102(c)(6). 
created  by  §  202(a)  of  the  AFA.  will 
prohibit  certain  larger  vessels  from 


being  eligible  for  a  fishery  endorsement 
imless  they  meet  certain  conditions. 
These  conditions  include,  among  other 
things,  that  a  certificate  of 
documentation  was  issued  to  the  vessel 
with  a  fishery  endorsement  that  was 
effective  on  September  25,  1997,  and 
that  in  the  event  of  the  invalidation  of 
the  fishery  endorsement  after  the  date  of 
the  enactment  of  the  AFA,  application 
is  made  for  a  new  fishery  endorsement 
within  15  business  days.  The 
commenter  noted  that  there  are  many 
"technical  violations"  that  could  cause 
a  vessel's  documentation  to  lapse.  For 
example,  if  the  vessel  owner  fails  to 
notify  the  Coast  Guard  of  a  change  in 
the  vessel's  home  port  or  if  a  change  in 
ownership  has  occurred,  the 
dociunentation  status  of  the  vessel  is 
invalid,  and  therefore  the  fishery 
endorsement  is  invalid.  If  the  owner 
does  not  apply  to  redocument  the  vessel 
within  15  business  days  it  could 
permanently  lose  its  right  to  participate 
in  the  fishing  industry.  The  commenter 
explained  that  some  violations 
invalidate  a  Vessel's  documentation  for 
some  pmposes  but  not  for  others,  such 
as  for  purposes  of  a  Preferred  Mortgage. 
The  conunenter  suggested  that  we  take 
a  similar  approach  for  these  larger 
vessels  and  identify  the  specific 
violations  that  would  cause  a  vessel  to 
lose  its  fishery  endorsement. 

Violations  that  would  render  a 
vessel's  documentation,  and  therefore 
its  fishery  endorsement,  invalid  are 
outlined  in  the  Coast  Guard's 
regulations  at  46  CFR  Part  67.  We  do  not 
intend  for  the  15-day  period  to  act  as  a 
permanent  bar  to  a  vessel's  eligibility  for 
a  fishery  endorsement  where  the  owner 
did  not  have  written  notice  that  the 
fishery  endorsement  was  invalidated 
and  on  what  grounds.  Accordingly,  we 
will  provide  notice  to  the  vessel  owner 
of  a  violation  of  the  requirements  of  part 
356  that  would  cause  a  vessel  owner  to 
lose  the  fishery  endorsement  to  a 
vessel's  documentation.  The  ultimate 
determination  as  to  when  a  violation  of 
the  Coast  Guard  regulations  has 
occiured  and  rendered  the  vessel's 
documentation  and  fishery  endorsement 
invalid  remains  with  the  Coast  Guard; 
however,  for  purposes  of  this  NPRM  the 
15-day  period  will  not  begin  to  run  until 
written  notice  has  been  received  by  the 
vessel  owner. 

Discussion  of  Proposed  Rule 

The  AFA  requires  us  to  promulgate 
regulations  implementing  the  new 
United  States  citizenship  and  control 
requirements  for  certain  vessels  of  100 
feet  or  greater  in  registered  length.  In 
order  for  a  vessel  of  100  feet  or  greater 
in  registered  length  to  be  eligible  for  a 
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fishery  endorsement,  75%  of  the  interest 
in  the  owner,  at  each  tier  of  ownership 
and  in  the  aggregate,  must  be  owned 
and  controlled  by  Citizens  of  the  United 
States.  The  AFA  also  specifies  criteria 
for  mortgagees  to  be  eligible  to  hold  a 
Preferred  Mortgage  on  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel,  prescribes  requirements  for  Non- 
Citizen  Lenders  to  use  an  approved 
Mortgage  Trustee  to  hold  a  Preferred 
Mortgage,  and  prohibits  Charters  of 
Fishing  Vessels  to  Non-Citizens  where 
the  vessel  is  used  to  harvest  fishery 
resources.  In  determining  whether  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  is  controlled  by 
Citizens  of  the  United  States,  we  are 
required  to  rigorously  scrutinize 
contracts  and  agreements  that  could 
result  in  a  conveyance  of  impermissible 
control  over  the  vessel  or  vessel-owning 
entity  to  a  Non-Citizen.  Accordingly,  the 
NPRM  addresses  not  only  the 
requirements  for  an  entity  to  be  eligible 
to  own  a  vessel  with  a  fishery 
endorsement,  but  also  requirements  that 
must  be  met  by  Preferred  Mortgagees, 
Mortgage  Trustees,  Non-Citizen 
Lenders,  management  companies, 
charterers,  and  other  entities  that  engage 
in  contractual  or  other  arrangements 
with  the  owner  of  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
and  that  could  result  in  a  transfer  of 
control  to  a  Non-Citizen. 

Ownership 

In  order  for  an  owner  of  a  vessel  of 
100  feet  or  greater  in  registered  length 
to  be  eligible  to  obtain  a  fishery 
endorsement  to  the  vessel's 
documentation,  it  must  demonstrate 
that:  (1)  75%  of  the  interest  in  the  entity 
that  owns  the  vessel  is  owned  by 
Citizens  of  the  United  States,  and  (2) 
75%  of  the  control  of  the  entity  that 
owns  the  vessel  is  owned  by  and  vested 
in  Citizens  of  the  United  States. 
Evidence  of  United  States  Citizen 
ownership  of  a  vessel-owning  entity  is 
demonstrated  through  the  filing  of  an 
Affidavit  of  United  States  Citizenship  as 
provided  for  in  §  356.5.  The  Affidavit  of 
U.S.  Citizenship  requires  the  owner  to 
provide  relevant  information  to 
demonstrate  that  it  qualifies  as  a  Citizen 
of  the  United  States  within  the  meaning 
of  46  U.S.C.  12102(c),  §  2(c)  of  the  1916 
Act,  46  App.  U.S.C.  802(c).  and  46  CFR 
356.3.  The  form  of  this  Affidavit  is 
substantially  the  same  as  the  one  set 
forth  at  46  CFR  Part  355,  which  is  used 
by  applicants  and  others  who  must  be 
Citizens  of  the  United  States  in  order  to 
qualify  for  various  programs 
administered  by  MARAD. 

There  are  two  methods  that  an  entity 
required  to  file  an  Affidavit  of  U.S. 


citizenship  can  use  to  demonstrate  that 
it.is  owned  by  Citizens  of  the  United 
States.  The  two  methods,  direct  proof 
and  fair  inference,  are  described  in 
§  356.7  and  have  been  used  since  the 
1940's  as  a  means  of  establishing 
citizenship.  The  direct  proof  method  is 
used  for  individuals  or  entities  that  have 
30  or  fewer  stockholders,  partners,  or 
members.  Under  the  direct  proof 
method,  the  owner  of  a  vessel  or  any 
other  entity  that  is  required  to 
demonstrate  its  citizenship  must 
provide  evidence  of  the  citizenship  of 
stockholders,  partners  and  members 
owning  at  least  75%  of  the  interest.  The 
amount  of  interest,  including  the 
number  of  shares  and  the  percentage, 
that  is  owned  by  each  stockholder, 
partner  or  member  must  be  provided. .In 
addition,  the  entity  must  provide 
citizenship  information  for  officers  and 
directors  of  a  corporation  or  the 
equivalent  persons  in  a  partnership. 
Limited  Liability  Company,  or  other 
entity. 

The  fair  inference  method  provided 
for  in  §  356.7(c)  stems  from  the  case 
Collier  Advertising  Service.  Inc.  v. 
Hudson  River  Day  Line,  14  F.  Supp.  335 
(S.D.N.Y.  1936).  The  fair  inference 
method  is  intended  to  be  used  by 
corporations  that  are  publicly  traded  or 
that  have  more  than  30  stocldiolders. 
This  method  was  recognized  by  the 
court  in  the  Collier  case  as  a  means  for 
a  publicly  traded  corporation  to 
establish  its  U.S.  citizenship  within  the 
meaning  of  §  2  of  the  1916  Act  without 
verifying  the  actual  citizenship  of  each 
stockholder.  The  fair  inference  method 
allows  a  company  to  "infer"  United 
States  Citizenship  based  on  a  certain 
percentage  of  the  stock  in  each  class 
being  held  by  persons  with  a  registered 
U.S.  address.  Owners  of  Vessels, 
Mortgage  Trustees,  and  bareboat 
charterers  must  comply  with  the 
requirement  that  75%  of  the  interest  in 
the  entity  is  owned  by  Citizens  of  the 
United  States.  Using  the  fair  inference 
method,  they  would  have  to 
demonstrate  that  95%  or  more  of  the 
stock  for  each  class  is  held  by 
stockholders  with  a  registered  U.S. 
address  in  order  to  infer  that  75%  of  the 
interest  in  the  corporation  is  owned  by 
Citizens  of  the  United  States. 
Mortgagees  of  vessels  that  must  meet  the 
Controlling  Interest  requirements  of 
§  2(b)  of  the  1916  Act,  46  App.  U.S.C. 
§  802(b),  would  be  required  to 
demonstrate  that  65%  or  more  of  the 
stock  for  each  class  of  stock  is  held  by 
stockholders  that  have  a  registered  U.S. 
address  in  order  to  infer  that  at  least 
51%  of  the  interest  in  the  corporation  is 
owned  by  Citizens  of  the  United  States. 


The  stockholder-address  information 
can  be  supplied  through  the%tock  books 
and  records  of  the  corporation.  In 
addition  to  the  citizenship  of  certain 
officers  and  directors  of  the  corporation, 
owners  of  5%  or  more  of  the  stock  in 
each  class  must  be  specifically 
identified  £md  their  citizenship  must  be 
established. 

The  AFA  requires  that  75%  of  the 
interest  in  a  vessel  owner  "at  each  tier 
and  in  the  aggregate"  be  owned  and 
controlled  by  Citizens  of  the  United 
States.  Therefore,  the  owner  must 
submit  a  composite  Affidavit  of  United 
States  Citizenship  demonstrating  United 
States  citizenship  for  all  entities  that  are 
being  rehed  upon  to  establish  the 
required  percentage  of  U.S.  ownership 
and  control,  including  entities  at 
subsequent  tiers,  such  as  parent 
corporations. 

We  have  constiiied  the  phrase  "in  the 
aggregate"  to  mean  that  a  particular 
Non-Citizen  may  not  own  or  control 
more  than  25%  of  the  vessel  or  vessel- 
owning  entity  through  its  combined 
ownership  at  multiple  tiers.  We 
recognize  that  this  term  could  be 
interpreted  much  more  restrictively  to 
prohibit  total  foreign  interest  in  the 
vessel  or  vessel-owning  entity  by  all 
owners  fi-om  exceeding  25%.  However, 
we  believe  that  such  a  restrictive 
reading  would  limit  the  participation  in 
the  fishing  industry  of  pubhcfy  traded 
companies  and  the  ability  of  vessel 
owners  to  obtain  equity  participation 
from  other  entities  that  are  Citizens  of 
the  United  States,  but  which  may  have 
some  minor  foreign  ownership. 

In  order  for  an  owner  of  a  Fishing 
Vessel.  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel  to  qualify  for  a  fishery 
endorsement  by  the  effective  date  of  the 
new  ownership  requirements  of  the 
AFA,  an  Affidavit  of  United  States 
Citizenship  must  be  submitted  to  the 
Citizenship  Approval  Officer  no  later 
than  Jime  1 ,  2001 .  An  owner  may  get  a 
letter  nUing  fi-om  the  Citizenship 
Approval  Officer  prior  to  June  1,  2001, 
by  filing  an  Affidavit  of  United  States 
Citizenship  at  any  time  after  October  1 , 
2000,  accompanied  by  the  other 
applicable  documentation  required  to 
demonstrate  U.S.  citizenship.  An  owner 
that  receives  a  letter  ruling  will  be 
required  to  notify  the  Citizenship 
Approval  Officer  of  any  changes  before 
October  1,  2001,  and  to  submit  a 
certification  to  the  Citizenship  Approval 
Officer  within  10  days  prior  to  October 
1.  2001.  stating  that  the  information  in 
the  Affidavit  of  United  States 
Citizenship  remains  true  and  accurate, 
or  if  any  information  has  changed,  a 
description  of  the  changes. 
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have  attempted  to  list  indicia  of  control 
that  we  may  consider  permissible  or 
impermissible,  the  list  is  not  cdl 
inclusive,  and  in  many  cases  control 
will  be  determinedon  a  case-by-case 
basis. 

Mortgages 

Mortgages  are  one  of  the  key 
agreements  in  which  control  over  a 
vessel  could  potentially  be  conveyed  to 
a  Non-Citizen.  Section  203(b)  of  the 
AFA  dictates  that  a  Preferred  Mortgage 
on  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  of  100  feet 
or  more  in  registered  length  can  only  be 
held  by:  (1)  A  person  eligible  to  own  a 
vessel  with  a  fishery  endorsement  under 
46  U.S.C.  12102(c);  (2)  a  state  or 
federally  chartered  financial  institution 
that  satisfies  the  Controlling  Interest 
criteria  of  §  2fb)  of  the  Shipping  Act, 
1916,  46  App.  U.S.C.  802(b);  or  (3)  a 
Mortgage  Trustee  that  complies  with  the 
requirements  of  46  U.S.C.  12102(c)(4), 
§  2(c)  of  the  1916  Act,  46  App.  U.S.C. 
802(c),  and  §§  356.27-37  of  this 
proposal. 

A  Preferred  Mortgage  is  the  primary 
instrument  in  the  maritime  industry  for 
lenders  to  seciye  a  vessel  as  collateral. 
In  order  for  a  lender  to  be  given 
"preferred  status"  for  its  mortgage,  it 
must  meet  the  requisite  citizenship 
requirements  and  otherwise  qualify  to 
hold  a  preferred  mortgage  filed  with  the 
Coast  Guard.  If  a  lender  is  deemed  to  be 
qualified  to  hold  a  preferred  mortgage, 
a  mortgage  filed  with  the  Coast  Guard 
will  be  given  a  preferred  status  which 
entitles  the  Mortgagee's  security  interest 
to  a  priority  over  certain  types  of  liens 
against  the  vessel. 

In  order  to  provide  some  certainty  for 
lenders  so  that  they  will  know  what 
loan  covenants  will  be  allowed,  we  have 
proposed  in  §  356.23  to  authorize  Non- 
Citizen  Lenders  to  use  certain  restrictive 
loan  covenants  that  we  have  determined 
do  not  covey  impermissible  control.  In 
addition,  we  propose  to  allow  Non- 
Citizen  Lenders  that  will  be  using  a 
Mortgage  Trustee  to  get  general  approval 
of  their  standard  loan  documents  and 
covenants.  If  the  lender  limits  its  loan 
agreements  to  those  covenants  for  which 
it  has  received  general  approval,  it  will 
not  be  required  to  obtain  transactional 
approval  from  us  for  its  loans.  However, 
use  of  restrictive  loan  covenants  that 
have  not  been  approved  by  the 
Citizenship  Approval  Officer  will 
render  the  general  approval  void.  This 
could  result  in  a  loss  of  the  owner's 
eligibility  to  document  the  vessel  with 
a  fishery  endorsement. 


Mortgage  Trustees 

Section  202  of  the  AFA  also  revives 
in  principle  what  was  commonly 
referred  to  as  a  Westhampton  Trust 
arrangement.  Under  this  trust 
arrangement,  a  Non-Citizen  Lender  that 
is  not  eligible  to  hold  a  Preferred 
Mortgage  on  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
may  still  receive  a  Preferred  Mortgage  if 
it  uses  an  approved  trustee,  referred  to 
in  the  NPRM  as  a  Mortgage  Trustee,  to 
hold  the  Preferred  Mortgage  and  the 
debt  instrument.  The  criteria  for  an 
entity  to  qualify  as  a  Mortgage  Trustee 
are  spelled  out  in  §  356.27  of  the  NPRM 
and  require  that  tfie  entity: 

(1)  Qualify  as  a  Citizen  of  the  United 
States  eligible  to  own  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel; 

(2)  Be  organized  as  a  corporation  and 
doing  business  under  the  laws  of  the 
United  States  or  of  a  State; 

(3)  Be  authorized  under  the  laws  of 
the  United  States  or  of  the  State  under 
which  it  is  organized  to  exercise 
corporate  trust  powers; 

(4)  Be  subject  to  supervision  or 
examination  by  an  official  of  the  United 
States  Government,  or  of  a  State; 

(5)  Have  a  combined  capital  and 
surplus  (as  stated  in  its  most  recent 
published  report  of  condition)  of  at  least 
$3,000,000;  and 

(6)  Meet  any  other  requirements 
prescribed  by  the  Maritime 
Administrator. 

To  become  a  qualified  Mortgage 
Trustee,  an  entity  must  submit  an 
application  to  the  Citizenship  Approval 
Officer  accompanied  by  an  Affidavit  of 
United  States  Citizenship  and  other 
required  documentation  to  demonstrate 
that  It  is  a  Citizen  of  the  United  States. 
Once  approved,  the  Mortgage  Trustee  is 
required  to  advise  the  Citizenship 
Approval  Officer  of  any  changes  to  its 
citizenship  information  as  they  occur 
throughout  the  year.  The  Mortgage 
Trustee  must  also  submit,  on  an  annual 
basis,  an  Affidavit  of  United  States 
Citizenship,  a  current  version  of  its 
Articles  of  Incorporation  and  Bylaws,  a 
copy  of  its  most  recent  published  report 
of  condition,  and  a  list  of  the  vessels 
and  lenders  for  which  it  is  acting  as 
Mortgage  Trustee. 

Charters 

Section  202(a)  of  the  AFA  amends  46 
U.S.C.  12102(c)  by  adding  a  new 
paragraph  (c)  that  specifically  prohibits 
charters  to  Non-Citizens  of  Fishing 
Vessel,  Fish  Processing  Vessel,  and  Fish 
Tender  Vessels  that  are  used  for  fishing. 
The  prohibition  on  charters  to  Non- 
Citizens  is,  however,  limited  to  charters 
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of  vessels  used  for  fishing  or  harvesting 
of  fishery  resources. 

The  position  of  a  bareboat  charterer  is 
quite  different  from  that  of  a  time 
charterer.  It  has  long  been  recognized  in 
the  law  of  admiralty  that  a  bareboat 
charterer  is  to  be  treated  as  the  owner 
of  the  vessel,  generally  called  the  owner 
pro  hac  vice.  Therefore,  a  bareboat 
charter  to  a  Non-Citizen  would  result  in 
an  impermissible  transfer  of  control 
over  the  vessel.  A  time  or  voyage 
charterer  has  use  of  the  vessel;  however, 
the  charterer  merely  rents  cargo  space. 
Under  a  typical  time  or  voyage  charter, 
the  owner  of  the  vessel  retains 
possession  of  and  maintains  the  vessel, 
employs  and  pays  the  crew  and  is 
responsible  for  die  expenses  of  running 
the  vessel.  The  charterer  pays  for 
bunkers,  pilots,  tugs  wharfage,  and  other 
port  charges  arising  at  the  places  to 
which  he  directs  the  vessel,  but  he 
would  not  be  considered  to  have 
impermissible  control  over  the  vessel. 

Accordingly,  we  propose  in  §  356.45 
to  permit  time  charters  and  voyage 
charters  of  Fish  Processing  Vessels  and 
Fish  Tender  Vessels  to  Non-Citizens  for 
purposes  other  than  the  harvesting  fish 
or  fishery  resources.  However,  because 
charters  of  Fish  Processing  Vessels  and 
Fish  Tender  Vessels  to  Non-Citizens 
must  still  comply  with  the  requirement 
that  impermissible  control  over  the 
vessel  not  be  conveyed  to  a  Non-Citizen, 
we  propose  to  require  submission  of 
time  charters  and  voyage  ■charters  to 
Non-Citizens  within  30  days  of 
execution  to  confirm  that  Uiere  is  not  an 
impermissible  transfer  of  control. 
Bareboat  charters  of  Fishing  Vessels, 
Fish  Processing  Vessels,  and  Fish 
Tender  Vessels  to  Non-Citizens  for  any 
use  are  prohibited  because  a  bareboat 
charter  by  its  very  nature  results  in  a 
transfer  of  possession  and  control  over 
the  vessel. 

Management  Agreements 

Section  203(c)  of  the  AFA  requires  us 
to  scrutinize  any  agreements  that  may 
convey  control  over  a  Fishing  Vessel, 
Fish  Processing  Vessel,  Fish  Tender 
Vessel,  or  the  vessel's  owner  to  a  Non- 
Citizen.  We  realize  that  owners  and 
bareboat  charterers  may  enter  into  a 
variety  of  management  agreements  to 
provide  different  services  for  the  vessel 
without  transferring  control  over  the 
vessel  or  vessel-owning  entity  to  a  Non- 
Citizen.  In  order  to  permit  owners  and 
bareboat  charterers  of  Fishing  Vessels, 
Fish  Processing  Vessels,  and  Fish 
Tender  Vessels  to  conduct  business  in  a 
timely  fashion  and  with  a  reasonable 
degree  of  certainty,  we  propose  in 
§  356.41  to  allow  them  to  enter  into 
certain  management  contracts  ahd 


agreements  without  prior  approval  fi-om 
us.  Such  contracts  must  be  solely 
advisory  in  natiu-e  and  may  not  convey 
impermissible  control  over  the  vessel  or 
the  owner  of  the  vessel.  Accordingly,  we 
expressly  authorize  management 
contracts  in  which  the  management 
company  solely  provides  for  marketing, 
technical  services,  quality  control 
assurance,  and  other  ministerial  services 
that  do  not  involve  the  actual  operation 
of  the  Fishing  Vessel.  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  and  do 
not  convey  any  right  to  the  management 
company  to  control  the  operation  of  the 
vessel  or  the  vessel  owner.  However,  an 
owner  or  bareboat  charterer  of  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel  is  prohibited  from 
entering  into  management  contracts 
with  Non-Citizens  that  would 
effectively  convey  control  over  the 
vessel  to  the  Non-Citizen  management 
company  by  allowing  the  Non-Citizen 
management  company  to  discipline  or 
replace  the  crew  or  the  master,  direct 
the  operations  of  the  vessel  or  to 
effectively  gain  control  by  any  other 
means  over  the  operation  and 
management  of  the  vessel  or  vessel 
owner.  The  owner  or  bareboat  charterer 
is  required  to  provide  a  description  of 
any  management  agreements  into  which 
it  has  entered  and  to  provide  a  written 
declaration  and  warranty  that  the 
management  agreement  is  a  technical 
services  type  agreement  authorized  by 
us  and  does  not  contain  provisions  that 
transfer  control  over  the  vessel  or  the 
vessel  owner  to  a  Non-Citizen. 

Exclusive  or  Long-Term  Sales  or 
Marketing  Agreements 

Long-term  or  exclusive  sales  or 
marketing  contracts  for  all  or  a  portion 
of  the  catch  of  a  Fishing  Vessel  or  Fish 
Processing  Vessel  are  currenUy  entered 
into  between  Non-Citizens  and  owners 
or  bareboat  charterers  of  the  vessels. 
These  contracts  may  potentially  provide 
a  mechanism  under  which  control  over 
a  vessel  or  vessel-owning  entity  could 
be  transferred  to  a  Non-Citizen.  Section 
203(c)  of  the  AFA  requires  that  we 
scrutinize  such  agreements  to  ensure 
that  there  is  not  an  impermissible 
transfer  of  control  to  a  Non-Citizen. 
Commenters  have  suggested  that  these 
contracts  are  common  place  in  the 
fishing  industry  and  generally  do  not 
convey  any  rights  to  the  buyer  or 
marketer  to  control  the  vessel  or  vessel- 
owning  entity  and  that  too  much 
regulation  by  us  would  be  overly 
burdensome  and  would  prevent  owners 
ft^om  entering  into  necessary  sales  and 
marketing  agreements  in  a  timely 
manner.  Accordingly,  we  are  proposing 
in  §  356.43  to  allow  owners  and 


bareboat  charterers  to  enter  into  such 
agreements  or  contracts  with  Non- 
Citizens,  without  requiring  our  prior 
approval,  if  the  contract  does  not 
contain  provisions  that  convey  control 
over  the  vessel  or  vessel-owning  entity 
to  the  Non-Citizen.  Section  356.43(b) 
specifically  lists  provisions  which  may 
be  included  in  such  agreements  that  are 
expressly  authorized  and  that  will  not 
be  deemed  an  impermissible  transfer  of 
control.  If  an  owner  or  bareboat 
charterer  wishes  to  enter  into  such  an 
agreement  that  contains  provisions 
other  than  those  listed  in  subparagraph 
356.43fb),  it  must  obtain  the  approval  of 
the  Citizenship  Approval  Officer  prior 
to  entering  into  the  agreement. 

Financing  Arrangements  Other  Than 
Vessel  Mortgages 

Financing  of  Fishing  Vessel.  Fish 
Processing  Vessel,  and  Fish  Tender 
Vessel  operations  is  not  limited  to  the 
mortgage  of  the  vessel.  We  recognize 
that  owners  and  bareboat  charterers  may 
enter  into  other  financing  arrangements 
for  working  capital  or  to  finance 
improvements  to  such  vessels.  Section 
203(c)  of  the  AFA  requires  that  we 
scrutinize  financing  arrangements  that 
could  potentially  convey  control  over  a 
Fishing  Vessel.  Fish  Processing  Vessel. 
Fish  Tender  Vessel,  or  a  vessel-owning 
entity  to  a  Non-Citizen.  We  do  not 
consider  an  advance  of  funds  by  a 
piu-chaser  to  whom  fish  has  been  sold 
but  not  yet  delivered,  or  by  a  consignee 
to  whom  fish  has  been  delivered  for  sale 
under  a  consignment  agreement  but  has 
not  yet  been  sold,  to  constitute  an 
impermissible  transfer  of  control  and  do 
not  restrict  such  transactions.  We  will, 
however,  regulate  certain  other 
financing  arrangements,  and  propose  in 
§  356.45  to  allow  owners  and  bareboat 
charterers  of  Fishing  Vessels,  Fish 
Processing  Vessels,  and  Fish  Tender 
Vessels  to  enter  into  financing 
arrangements  that  are  not  secured  by  a 
mortgage  on  the  vessel,  such  as  an 
advance  of  funds  owed  under  a  long- 
term  or  exclusive  sales  contract  that  is 
consistent  with  §  356.43,  provided  that 
the  Non-Citizen  Lender  is  not  granted 
any  rights  whatsoever  to  control  the 
ownership,  operation,  management,  or 
harvesting  activities  of  the  vessel  or  its 
owner.  The  owner  or  bareboat  charterer 
must  submit  a  description  of  the 
financing  agreement  to  the  Citizenship 
Approval  Officer  within  30  days  of 
execution,  accompanied  by  a 
declaration  and  warranty  signed  by  the 
owner  or  bareboat  charterer  that  the 
contract  or  agreement  does  not  contain 
any  covenants  that  convey  control  over 
the  vessel,  vessel  owner,  or  bareboat 
charterer  to  a  Non-Citizen.  The  owner  is 
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Exemptions  for  <  ^.ertain  Vessels 

Section  202(a)  of  the  AFA  creates  a 
new  paragraph  (i  i)  in  §  12102(c)  of  Title 
46  United  States  Code.  The  amended  46 
U.S.C.  12102(c)(  >)  prevents  large 
Fishing  Vessels,  Fish  Processing 
Vessels,  and  Fisl  i  Tender  Vessels  from 
entering  U.S.  fis  leries,  including  former 
U.S. -flag  vessels  that  have  reflagged  in 
recent  years  to  fi  sh  in  waters  outside  of 
the  U.S.  exclusi;  e  economic  zone. 
Section  356.47  implements  the 
requirement  thai .  unless  otherwise 
exempted,  a  ves!  el  is  not  eligible  for  a 
fishery  endorser  lent  to  its 
documentation  i ":  (1)  it  is  greater  than 
165  feet  in  regisi  Bred  length,  (2)  is  more 
than  750  gross  n  gistered  tons,  or  (3) 
possesses  an  en;  ine  or  engines  capable 
of  producing  a  t(  ital  of  more  than  3,000 
shaft  horsepowe :. 

A  Fishing  Ves  >el.  Fish  Processing 
Vessel,  or  Fish  1  ender  Vessel  that  meets 
the  above  criteri  i  will  still  be  eligible  for 
a  fishery  endorse  (ment  if:  (1)  a  certificate 
of  documentatic  a  was  issued  for  the 
vessel  and  endo  sed  with  a  fishery 
endorsement  thi  t  was  effective  on 
September  25.  1  )97,  (2)  the  vessel  is  not 
placed  under  foi  eign  registry  after 
October  6,  1998,  (3)  in  the  event  of  the 
invalidation  of  t  le  fishery  endorsement 
after  October  6,  .998.  application  is 
made  for  a  new  ishery  endorsement 
within  fifteen  (15)  business  days  of  such 
invalidation,  or  4)  the  vessel  is  engaged 
exclusively  in  tl  e  menhaden  fishery  in 
the  geographic  r  3gion  governed  by  the 
South  Atlantic  I  isheries  Council  or  the 
Gulf  of  Mexico  '.  'isheries  Council. 

With  regard  t(  the  third  requirement. 
Part  356  identifi  bs  ways  in  which  a 
vessel  owner  mi  y  be  deemed  ineligible 
to  document  a  v  sssel  with  a  fishery 
endorsement  be  :ause  of  excessive 
ownership  or  cc  ntrol  of  the  vessel  or 
vessel  owner  by  a  Non-Citizen.  If  we 
determine  that  t  lese  regulations  have 
been  violated  ai  d  that  the  owner  is  no 
longer  eligible  t )  document  the  vessel, 
the  owner  will  1  le  notified  by  us  in 
writing  that  it  h  is  15  days  to  cure  the 
problem  or  that  it  will  no  longer  be 
eligible  to  docu  nent  the  vessel  with  a 
fishery  endorse!  nent.  Other  reasons  for 
which  a  vessel";  documentation  will  be 
invalidated,  thu  s  causing  the  fishery 
endorsement  to  be  invalid,  are  fouaid  in 
the  Coast  Guarri  regulations  at  46  CFR 
Part  67.  We  do  :  lot  believe  that  failure 


to  apply  to  redocument  the  vessel 
within  the  15-day  period  is  intended  to 
act  as  a  permanent  bar  to  the  vessel 
being  documented  with  a  fishery 
endorsement  where  the  owner  did  not 
receive  written  notice  that  the  vessel's 
documentation,  and  therefore  the 
fishery  endorsement,  was  invalidated. 
The  Coast  Guard  is  the  appropriate 
agency  to  determine  whether  a  violation 
of  its  regulations  has  caused  the  fishery 
endorsement  to  be  invalid  thus 
triggering  the  15-day  period  for  the 
owner  to  reapply.  However,  the  15-day 
period  will  not  begin  to  nm  until  the 
owner  has  received  written  notice  of  the 
violation. 

International  Agreements 

Section  213(g)  of  the  AFA  provides 
that  where  there  is  a  conflict  between  an 
international  agreement  or  treaty  and 
the  provisions  of  the  AFA,  the 
provisions  of  the  AFA  that  are  in 
conflict  with  the  international 
agreement  will  not  apply  to  specific 
vessels  covered  by  the  agreement.  The 
NPRM  establishes  a  procedural 
mechanism  by  which  an  owner  or 
Mortgagee  can  petition  for  an  exemption 
from  the  requirements  of  the  NPRM  if  it 
believes  that  there  is  a  conflict  between 
the  AFA  and  an  international  agreement 
to  which  a  particular  vessel  is  subject. 

Viofation  of  Harvesting  or  Processing 
Caps 

Section  210(e)(3)  of  the  AFA  requires 
MARAD,  upon  the  request  of  the  North 
Pacific  Fishery  Coimcil  or  the  Secretary 
of  Commerce,  to  review  any  allegation 
that  an  individual  or  entity  has 
exceeded  the  percentage  of  its 
harvesting  or  processing  cap  as 
provided  for  in  §  203(e)(1)  or  (2)  of  the 
AFA.  Section  3b6.55  of  the  NPRM  sets 
forth  a  process  whereby  the  Citizenship 
Approval  Officer,  upon  such  a  request, 
will  review  the  allegations  and  submit 
a  decision  to  the  North  Pacific  Fishery 
Council  and  the  Secretary  of  Commerce. 

Plain  Language 

This  NPRM  is  one  of  our  first 
rulemaking  documents  to  be  published 
under  the  new  plain  language  directive. 
We  welcome  any  comments  and 
suggestions  on  the  use  and  effectiveness 
of  plain  language  techniques  in  this 
document  or  other  suggestions  to 
improve  our  use  of  plain  language  in 
futvu-e  rulemakings. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

This  proposed  rule  is  a  significant 
regulatory  action  under  §  3(f)  of 
Executive  Order  12866  and  was 


reviewed  by  the  Office  of  Management 
and  Budget.  The  rule  is  not 
economically  significant  under  §  3(f)(1) 
of  the  Executive  Order.  However,  the 
rule  is  significant  under  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034)  because  of  significant  public  and 
congressional  interest. 

This  NPRM  proposes  regulations 
pursuant  to  the  AFA.  The  AFA  raises 
the  U.S.  citizen  ownership  and  control 
requirements  for  U.S.-flag  Fishing 
Vessels,  Fish  Processing  Vessels,  and 
Fish  Tender  Vessels  operating  in  U.S. 
waters  from  51%  to  75%.  The  AFA  also 
eliminates  exemptions  for  vessels  that 
cannot  meet  current  citizenship 
standards  and  phases  out  of  operation 
many  of  the  largest  vessels.  Section  203 
of  the  AFA  requires  that  we  promulgate 
regulations  that:  (1)  prohibit 
impermissible  transfers  of  ownership  or 
control,  (2)  identify  transactions  that 
will  require  our  prior  approval,  and  (3) 
identify  transactions  that  will  not 
require  our  prior  approval.  To  the  extent 
practicable,  the  regulations  are  required 
to  minimize  disruptions  to  the 
commercial  fishing  industry,  to  the 
traditional  financing  arrangements  of 
such  industry,  and  to  the  formation  of 
fishery  cooperatives.  The  statutory 
changes  are  intended  to  give  U.S. 
interests  a  priority  in  the  harvest  of  U.S. 
fishery  resources.  The  regulations  are 
required  to  be  issued  in  final  form  by 
April  1,  2000,  amd  will  become  effective 
on  October  1,2001. 

The  new  statutory  requirement  that 
75%  of  the  ownership  and  control  of  an 
entity  owning  a  documented  vessel  of 
100  feet  or  greater  in  registered  length 
be  vested  in  Citizens  of  the  United 
States  in  order  |pr  the  vessel  to  be 
eligible  for  a  fishery  endorsement  is 
expected  to  impact  a  relatively  small 
segment  of  the  fishing  industry.  There 
are  over  36,000  vessels  that  currently 
have  a  fishery'  endorsement.  Based  on 
information  from  the  Coast  Guard 
Vessel  Documentation  Center,  we 
believe  that  less  than  550  of  these 
vessels  are  100  feet  or  greater  in 
registered  length  and  thus  subject  to 
these  proposed  regulations.  These 
approximately  550  vessels  are  owned  by 
roughly  400  different  entities.  We 
estimate  that  less  than  6%  of  the  nearly 
550  vessels  are  currently  owned  by 
entities  that  do  not  meet  the  75% 
ownership  requirement  and  that  may  be 
required  to  increase  the  level  of  United 
'  States  Citizen  participation  in  their 
ownership  structure  so  as  to  comply 
with  the  requirements  of  the  AFA. 

The  AFA  also  requires  that  75%  of  the 
control  over  a  vessel  or  vessel-owning 
entity  be  vested  in  Citizens  of  the 
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United  States.  Therefore,  owners  that 
comply  with  the  ownership 
requirements  may  still  be  impacted  by 
this  NPRM  if  they  have  entered  into 
contracts  or  agreements  that  would 
convey  impermissible  control  to  Non- 
Citizens.  Agreements  that  convey 
impermissible  control  over  a  vessel  or 
vessel-owning  entity  are  prohibited  by 
the  AFA.  However,  we  have  attempted 
in  this  rulemaking  to  minimize  the 
review  of  certain  contracts  and 
agreements  so  as  not  to  unduly  interfere 
■with  the  operation  of  Fishing  Vessels, 
Fish  Processing  Vessels,  and  Fish 
Tender  Vessels. 

Some  lenders  financing  Fishing 
Vessels.  Fish  Processing  Vessels,  or  Fish 
Tender  Vessels  could  also  be  impacted 
by  this  NPRM  if  they  do  not  meet  the 
requisite  United  States  Citizenship 
requirements  to  hold  a  Preferred 
Mortgage  on  such  vessels.  A  Non- 
Citizen  Lender  that  does  not  qualify  to 
hold  a  Preferred  Mortgage  on  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel  in  its  own  right  may 
receive  a  Preferred  Mortgage  through  the 
use  of  an  approved  Mortgage  Trustee 
that  qualifies  as  a  Citizen  of  the  United 
States.  It  has  been  our  experience  that 
the  use  of  a  Mortgage  Trustee  imposes 
minimal  cost  and  burden  compared  to 
the  overall  benefits  of  receiving  a 
Preferred  Mortgage  or  security  for  a 
loan.  Therefore,  while  the  Non-Citizen 
Lender  may  inciu  some  cost  associated 
with  using  a  qualified  Mortgage  Trustee 
to  hold  the  Preferred  Mortgage,  the 
burden  will  be  minimal;  the  Non- 
Citizen  lender  will  not  be  prohibited 
from  financing  Fishing  Vessels,  Fish 
Processing  Vessels,  or  Fish  Tender 
Vessels;  and.  minimal  costs  should  be 
passed  on  to  vessel  owners. 

We  do  not  have  estimates  of  the  total 
cost  of  the  requirements  of  the  statute  or 
this  NPRM  at  this  time  because  Uttle 
cost  information  was  submitted  by  the 
industry  in  response  to  the  ANPRM. 
The  preliminary  regulatory  analysis 
reflects  the  comments  that  were 
received  in  response  to  the  ANPRM. 

Discussion  of  Alternatives 

The  AFA  specifically  requires  that  we 
issue  regulations  that  set  out  the 
requirements  for  owners  of  vessels  to 
file,  on  an  annual  basis,  a  statement  of 
citizenship  setting  forth  all  relevant 
facts  regarding  vessel  ownership  and 
control  that  are  necessary  to 
demonstrate  compliance  with  §  2(c)  of 
the  Shipping  Act  of  1916,  46  App. 
U.S.C.  802(c).  and  with  46  U.S.C. 
12102(c).  Section  203(b)  of  the  AFA 
requires  that  the  regulations  conform,  to 
the  extent  practicable,  with  our 
regulations  establishing  the  form  of 


citizenship  affidavit  set  forth  in  46  CFR 
part  355,  as  in  effect  on  September  25, 
1997.  The  form  of  the  statement  is  also 
required  to  be  vmtten  in  a  manner  that 
will  allow  the  owner  of  each  vessel  to 
satisfy  any  annual  renewal  requirements 
for  a  certificate  of  documentation. 
Section  203(c)  requires  transfers  of 
ownership  and  control  of  vessels  after 
October  1,  2001,  to  be  rigorously 
scrutinized  for  violations  of  the 
ownership  and  control  requirements, 
with  particular  attention  given  to  leases, 
charters,  mortgages,  financing,  contracts 
for  the  purchase  over  time  of  all  or 
substantially  all  of  a  Fishing  Vessel's 
catch,  and  other  arrangements  that  may 
convey  control  over  the  management, 
sales,  financing,  or  other  operations  of 
an  entity.  In  contrast  to  the  specific 
requirement  of  §  203(c)  that  we 
rigorously  scrutinize  certain 
transactions,  is  the  more  general 
mandate  of  §  203(b)  that  the  regulations, 
to  the  extent  practicable,  minimize 
disruptions  of  the  commercial  fishing 
industry,  to  the  traditional  financing 
arrangements  of  such  industry,  and  to 
the  opportunity  to  form  fishery 
cooperatives. 

We  have  considered  various 
alternatives  to  implement  the  AFA  and 
the  impact  of  these  sdtematives  on  the 
regulated  conununity  and  on  small 
business  entities  in  the  fishing  industry. 
Although  the  AFA  grants  broad 
authority  to  us  to  regulate  transactions 
related  to  the  ownership  and  control  of 
Fishing  Vessels,  Fish  Processing 
Vessels,  and  Fish  Tender  Vessels,  we 
have  attempted  to  promulgate 
requirements  that  pose  the  least  possible 
biuden  on  the  regulated  public,  while 
still  providing  us  with  the  information 
necessary  to  implement  our 
responsibilities  under  the  AFA. 

The  requirements  in  the  NPRM  for  an 
entity  owning  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
to  provide  evidence  of  United  States 
citizenship  are  modeled  after  our 
existing  regulations  in  46  CFR  part  355. 
However,  the  AFA  specifically  requires 
that  75%  of  the  interest  in  an  entity  be 
owned  and  controlled  by  Citizens  of  the 
United  States  "at  each  tier  of  ownership 
in  such  entity  and  in  the  aggregate."  In 
interpreting  the  new  requirement  that 
75%  of  the  interest  be  owned  and 
controlled  "in  the  aggregate"  by  Citizens 
of  the  United  States,  we  considered  two 
alternatives.  The  phrase  could  be  given 
a  very  strict  construction  to  prohibit 
more  than  25%  of  the  ownership 
structure  from  being  owned  or 
controlled  by  Non-Citizens.  However, 
such  an  interpretation  would  make  it 
very  difficult  for  publicly  traded 
companies  to  participate  in  the  fishing 


industry  or  for  companies  to  enter  into 
partnering  arrangements.  For  example,  a 
publicly  traded  company  could  not 
enter  into  a  partnership  with  a  Non- 
Citizen  to  own  a  Fishing  Vessel  whereby 
the  Non-Citizen  would  own  25%  of  the 
vessel  unless  100%  of  the  publicly 
traded  company  was  owned  by  Citizens 
of  the  United  States.  Under  such  an 
arrangement  the  purchase  of  one  share 
of  stock  in  the  publicly  traded  company 
by  a  Non-Citizen  could  render  the 
owners  of  the  vessel  ineligible  to  obtain 
a  fishery  endorsement  to  the  vessels 
dociunentation. 

We  believe  that  a  more  reasonable 
alternative  is  to  require  that  no  more 
than  25%  of  the  interest  in  a  vessel 
owner  must  be  owned  "in  the 
aggregate"  by  a  particular  Non-Citizen. 
This  requirement,  which  is  set  forth  in 
§  356.11,  would  eliminate  control  of  a 
vessel  owned  by  a  particular  Non- 
Citizen  while  at  the  same  time 
permitting  more  foreign  investment  in 
the  fishing  industry  thus  increasing  the 
options  for  vessel  owners  to  reiise 
capital. 

We  have  also  reviewed  alternatives 
with  respect  to  the  approval  and 
oversight  of  mortgages  and  Mortgage 
Trustees.  While  §  203(c)  of  the  AFA 
requires  us  to  rigorously  scrutinize 
mortgages  and  financing  agreements,  we 
do  not  believe  that  it  will  be  necessary 
to  require  transactional  approval  of  each 
financing  and  mortgage  transaction. 
Accordingly,  we  propose  to  allow  Non- 
Citizens,  who  are  in  the  business  of 
financing  vessels,  to  obtain  general 
approval  of  their  standard  loan 
agreement,  provided  that  the  standard 
loan  covenants  are  acceptable  to  us. 
Section  356.21  allows  a  Non-Citizen 
Lender  to  get  general  approval  for  its 
standard  loan  documents  if  it  does  not 
include  covenants  that  would  convey 
impermissible  control  to  the  Non- 
Citizen.  Once  a  Non-Citizen  Lender  has 
received  approval  for  its  standard  loan 
agreements,  it  may  enter  into  loans  for 
Fishing  Vessels,  Fish  Processing 
Vessels,  and  Fish  Tender  Vessels 
without  having  to  obtain  the  approval  of 
the  Citizenship  Approval  Officer  for 
each  loan  agreement.  The  general 
approval  should  reduce  the  paperwork 
required  for  lenders  and  owners,     ' 
provide  certainty  regarding  the  loan 
covenants  that  will  be  considered 
permissible,  streamline  the  process  for 
financing  Fishing  Vessels,  Fish 
Processing  Vessels,  and  Fish  Tender 
Vessels,  and  increase  the  range  of 
financing  options  for  vessel  owners, 
including  small  business  entities. 

A  Non-Citizen  Lender  is  required  to 
use  an  approved  Mortgage  Trustee  in 
order  to  hold  a  Preferred  Mortgage  on 
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the  vessel.  As  wi  :h  the  above  general 
approval  for  Non  -Citizen  Lenders,  a 
Mortgage  Truste<  may  obtain  approval 
from  the  Citizen!  hip  Approval  Officer 
on  an  annual  bas  is  to  act  as  a  Mortgage 
Trustee  and  will  not  be  required  to 
obtain  transactio  tial  approval.  The 
Mortgage  Trusts  <  will  be  required  to 
simply  provide  a  n  annual  certification 
in  the  form  of  an  Affidavit  of  United 
States  Citizenshi  3  to  demonstrate  that  it 
is  still  a  Citizen  (  f  the  United  States,  a 
current  copy  of  i  s  Articles  of 
Incorporation  an  i  Bylaws,  a  copy  of  it 
most  recent  publ  ished  report  of 
condition,  and  a  list  of  the  vessels  and 
lenders  for  whic  i  it  is  acting  as 
Mortgage  Trustei  f.  The  freedom  for 
Mortgage  Trustei  ss  to  enter  into 
agreements  with  Dut  being  required  to 
get  transactional  approval  will  minimize 
the  burden  of  us  ng  a  Mortgage  Trustee, 
will  provide  certainty  for  vessel  owners 
and  foreign  lend  ;rs  regarding  qualified 
Mortgage  Trustei  is,  and  will  simplify  the 
process  for  own«  rs  to  obtain  foreign- 
financing. 

We  have  also  !  ought  to  minimize 
regulation  of  the  se  vessel  charters  that 
the  AFA  allows.  The  AFA  allows 
charters  of  Fish  'rocessing  Vessels  and 
Fish  Tender  Ves  >els  to  Citizens  and 
time  charters  an  i  voyage  charters  to 
Non-Citizens  of  "ish  Processing  and 
Fish  Tender  Ves  sels  that  are  not  used 
for  fishing,  prov  ded  that  such  charters 
to  Non-Citizens  ;omply  with  the 
requirement  tha  there  not  be  an 
impermissible  \i  ansfer  of  ovsrnership  and 
control  to  a  Non  Citizen.  While  we 
considered  requ  ring  that  all  charters  to 
Non-Citizens  be  submitted  to  us  for 
review  before  be  ing  executed  in  order  to 
ensure  that  then  is  not  an 
impermissible  ti  ansfer  of  control,  we 
believe  that  it  w  11  impose  less  of  a 
burden  on  vesse  owners  and  charterers 
to  authorize  tim  i  charters  and  voyage 
charters  to  Non-  Ilitizens  without  our 
prior  approval. '  'his  is  consistent  with 
our  present  prac  tice  concerning  non- 
fishing  vessels. '  )ur  approval  is 
conditioned  upt  n  the  requirement  that 
the  charter  agre«  ment  not  include 
provisions  that  i  vould  convey  an 
impermissible  ti  ansfer  of  ownership  or 
control  to  the  Ni  )n-Citizen  charterer  and 
that  a  copy  of  th  b  charter  be  sent  to  us 
within  30  days  <  iter  execution  to 
confirm  that  the  charter  is  not  in  fact  a 
demise  of  the  v(  ssel. 

With  regard  t(  i  long-term  or  exclusive 
contracts  for  the  sale  of  all  or  a 
significant  porti  an  of  a  vessel's  catch, 
we  again  considered  requiring  that  these 
agreements  be  a  jproved  on  a 
transactional  ba  lis.  However,  because 
we  do  not  wish  to  impose  requirements 
on  owners  of  Fi  ihing  Vessels  that  will 


interfere  with  their  ability  to  enter  into 
such  agreements  in  a  timely  manner,  we 
have  elected  to  authorize  such  standard 
agreements,  provided  that  they  do  not 
convey  impermissible  control  to  a  Non- 
Citizen.  We  have  determined  that 
certain  standard  provisions  do  not 
convey  impermissible  control  to  Non- 
Citizens  and  may  be  included  in  these 
agreements.  The  NPRM  will  thus  permit 
owners  and  bareboat  charterers  of 
Fishing  Vessels  to  enter  into  these 
agreements  with  Non-Citizens  in  a 
timely  meuiner  without  imposing 
additional  costs  or  time  consuming 
regulatory  requirements. 

Finally,  with  respect  to  management 
agreements,  rather  than  requiring 
approval  of  each  agreement  to 
determine  whether  there  is  an 
impermissible  transfer  of  ownership  or 
control  over  the  vessel  to  a  Non-Citizen, 
we  opted  to  establish  a  set  of  criteria  for 
such  agreements  and  to  generally 
approve  certain  management 
agreements,  provided  that  they  are  for 
technical  and  administrative  services 
and  are  advisory  in  nature. 

Federalism 

We  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  regulations  have 
no  substantial  effects  on  the  States,  or 
on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 
State  and  local  officials  was  not 
necessary. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  us  to 
consider  whether  our  proposals  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  §  3  of  the 
Small  Business  Act  (15  U.S.C.  632).  We 
believe  that  the  cost  of  complying  with 
these  proposed  regulations  would  be 
minimal.  Therefore,  MARAD  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

In  our  effort  to  determine  whether 
there  are  a  substantial  number  of  small 
entities  that  may  be  impacted  by  this 
proposed  rule,  we  issued  an  ANPRM 


entitled  Eligibility  of  U.S.-Flag  Vessels 
of  100  Feet  or  Greater  to  Obtain 
Fisheries  Documents,  64  FR  24311  (May 
6,  1999),  and  requested  input  from  the 
public  regarding  the  potential  economic 
impact  of  the  new  citizenship  and 
control  requirements  of  the  AFA.  We 
specifically  requested  information 
regarding:  (1)  any  unique  issues  within 
the  fishing  industry  regcuding  the 
owmership,  operation,  management, 
control,  financing,  or  mortgaging  of 
Fishing  Vessels;  £md,  (2)  costs  relating  to 
the  new  citizenship  and  control 
requirements  that  would  likely  be 
incurred  by  vessel  owners,  operators, 
lending  institutions,  Mortgagees,  and 
other  participants  in  the  fishing 
industry.  We  conducted  five  public 
meetings  during  the  sixty  day  comment 
period  to  obtain  oral  and  virritten 
comments  from  the  public.  Although 
the  comments  in  response  to  the 
ANPRM  provided  us  with  some 
valuable  information,  we  only  received 
three  comments  from  entities  that 
identified  themselves  as  small  entities, 
and  we  did  not  receive  specific 
information  regarding  the  economic 
impact  to  small  entities  that  may  result 
from  this  rulemaking. 

This  notice  of  proposed  rulemaking 
may  reasonably  be  expected  to  affect 
small  businesses  or  entities  that 
currently  own  documented  Fishing 
Vessels,  Fish  Processing  Vessels,  or  Fish 
Tender  Vessels,  that  have  financed  such 
vessels  or  that  are  engaging  in  the 
fisheries  of  the  United  States  with  such 
vessels.  The  Small  Business 
Administration  defines  businesses 
within  the  fishing  industry  that  have 
annual  receipts  of  $3  million  or  less  as 
small  businesses,  13  CFR  121.201. 
While  we  recognize  that  a  number  of 
vessel  owners  may  be  classified  under 
the  Small  Business  Administration 
regulations  as  small  entities,  at  the 
present  time  we  do  not  know  whether 
this  proposed  rulemaking  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
estimate  that  of  the  nearly  33,000 
vessels  that  have  a  fishery  endorsement, 
less  than  550  are  100  feet  or  greater  in 
registered  length  and  thus  subject  to  this 
proposed  rule.  We  further  estimate  that 
there  are  approximately  400  vessel 
owners  within  this  group  of  550; 
however,  we  have  not  been  able  to 
determine  which  owners  might  be 
classified  as  small  businesses. 

We  estimate  that  less  than  6  percent 
of  the  550  vessels  potentially  subject  to 
this  proposed  rule  have  less  than  the 
75%  United  States  Citizen  ownership 
required  by  the  AFA.  It  is  possible  that 
some  of  these  vessel  owners,  who 
otherwise  meet  the  75%  United  States 
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citizen  ownership  requirement,  may 
still  be  impacted  by  the  proposed  rule 
if  the  vessel  is  mortgaged  to  an  entity 
that  does  not  qualify  to  hold  a  Preferred 
Mortgage  on  the  vessel  or  if  the  owner 
does  not  meet  the  requirement  that 
control  over  75%  of  Ae  interest  in  the 
entity  owning  the  vessel  be  vested  in 
Citizens  of  the  United  States.  However, 
even  if  the  mortgage  on  the  vessel  is 
held  by  a  lender  that  does  not  qualify, 
the  lender  will  still  be  able  to  secure  a 
Preferred  Mortgage  on  the  vessel 
through  the  use  of  an  approved 
Mortgage  Trustee.  Based  on  our  30  years 
of  experience  using  Mortgage  Trustees 
in  other  programs,  the  use  of  a  Mortgage 
Trustee  imposes  minimal  cost  and 
biuden  compared  to  the  overall  benefit 
of  receiving  a  Preferred  Mortgage  as 
security  for  a  loan.  The  use  of  a 
Mortgage  Trustee  will  allow  the  Non- 
Citizen  Lender  to  continue  to  receive  a 
First  Preferred  Mortgage  on  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel.  Therefore,  the  new 
citizenship  requirements  for  Mortgagees 
will  have  minimal  economic  impact. 

In  our  regulatory  analysis,  we 
considered  a  variety  of  alternatives  in 
order  to  find  ways  to  minimize  the 
regulatory  burden  on  the  affected 
public,  specifically  on  small  business 
entities,  and  to  foster  the  ability  of 
vessel  owners  to  obtain  financing  for 
their  vessels.  A  discussion  of  these 
alternatives  is  contained  under  the 
above  section  marked  "Executive  Order 
12866  (Regulatory  Planning  and 
Review)". 

If  you  believe  that  this  rulemaking 
will  have  a  significant  economic  impact 
on  your  business,  please  submit  a 
comment  (see  ADDRESSES)  explaining  in 
what  way  and  to  what  degree  this 
proposal  will  economically  affect  your 
business.  In  addition,  if  you  think  that 
your  business  qualifies  as  a  small  entity, 
and  that  further  rulemaking  will  have  a 
significant  economic  impact  on  your 
business,  please  submit  a  comment 
explaining  how  your  business  qualifies 
as  a  small  entity,  how  this  rulemaking 
may  economically  affect  your  business, 
and  whether  you  are  aware  of  other 
small  entities  that  are  similarly  situated. 

Environmental  Impact  Statement 

We  have  analyzed  this  NPRM  for 
purposes  of  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  have 
concluded  that  under  the  categorical 
exclusions  provision  in  section  4.05  of 
Maritime  Administrative  Order 
("MAO")  600-1,  "Procedures  for 
Considering  Environmental  Impacts," 
50  FR  11606  (March  22,  1985),  the 
preparation  of  an  Environmental 


Assessment,  and  an  Environmental 
Impact  Statement,  or  a  Finding  of  No 
Significant  Impact  for  this  rulemaking  is 
not  required.  This  rulemaking  involves 
administrative  and  procedural 
regulations  which  clearly  have  no 
environmental  impact. 

Paperwork  Reduction  Act 

This  NPRM  establishes  a  new 
requirement  for  the  collection  of 
information.  The  Office  of  Management 
and  Budget  ("OMB")  will  be  requested 
to  review  and  approve  the  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,  et  seq.).  We  request  that 
conunenters  address  in  their  comments 
whether  the  information  collection  in 
this  proposal  is  necessary  for  the  agency 
to  properly  perform  its  functions  and 
will  have  practical  utility,  the  accuracy 
of  the  burden  estimates,  ways  to 
minimize  this  burden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

In  accordance  with  the  Paperwork 
Reduction  Act,  this  notice  announces 
MARAD's  intentions  to  request  approval 
for  three  years  of  the  subject  information 
collection  to  allow  processing  of 
applications  to  determine  the  eUgibility 
of  owners  of  vessels  of  100  feet  or 
greater  in  registered  length  to  obtain  a 
fishery  endorsement  to  the  vessel's 
documentation,  to  determine  the 
eligibility  of  lending  institutions  to  hold 
a  Preferred  Mortgage  on  a  Fishing 
Vessel,  a  Fish  Processing  Vessel,  or  a 
Fish  Tender  Vessel  of  100  feet  or  greater 
in  registered  length  and  to  determine 
the  eligibility  of  Mortgage  Trustees  to 
hold  a  Preferred  Mortgage  on  such 
vessels  for  the  benefit  of  a  Non-Citizen 
Lender.  Copies  of  this  request  may  be 
obtained  from  the  Office  of  Chief 
Counsel  at  the  address  given  above 
imder  ADDRESSES. 

Title  of  Collection:  [Eligibility  of  U.S.- 
Flag  Vessels  of  100  Feet  or  Greater  In 
Registered  Length  to  Obtain  a  Fishery 
Endorsement  to  the  Vessel's 
Documentation]  46  CFR  Part  356. 

Type  of  Request:  New  request  for 
information. 

OMB  Control  Number: 

Form  Number:  None. 

Expiration  Date  of  Approval:  Three 
years  following  approval  by  OMB. 

Summary  of  the  Collection  of 
Information:  Owners  of  vessels  of  100 
feet  or  greater  in  registered  length  who 
wish  to  obtain  a  fishery  endorsement  to 
the  vessel's  dociunentation  will  be 
required  to  file  an  Affidavit  of  United 
States  Citizenship  demonstrating  that 
they  comply  with  the  requirements  of 
§  2(c)  of  the  1916  Act,  46  App.  U.S.C. 
802(c)  and  with  the  requirements  of  46 


U.S.C.  12102(c).  Other  documentation  to 
be  submitted  with  the  Affidavit  includes 
a  copy  of  the  Articles  of  Incorporation, 
Bylaws  or  other  comparable  documents, 
a  description  of  any  management 
agreements  entered  into  with  Non- 
Citizens,  a  certification  that  any 
management  contracts  with  Non- 
Citizens  do  not  convey  control  in  a 
Fishing  Vessel,  Fish  ft-ocessing  Vessel, 
or  Fish  Tender  Vessel  to  a  Non-Citizen, 
and  a  copy  of  any  time  charters  or 
voyage  charters  with  Non-Citizens. 
Mortgagees  who  plan  to  finance 
vessels  of  100  feet  or  greater  in 
registered  length  that  have  a  fishery 
endorsement  or  for  which  a  fishery 
endorsement  to  the  vessel's 
documentation  is  sought  must  submit 
an  Affidavit  of  United  States  Citizenship 
to  demonstrate  that  they  comply  with 
the  United  States  Citizen  ownership  and 
control  requirements  of  §  2(c)  of  the 
1916  Act,  46  App.  U.S.C.  §  802(c),  or  in 
the  case  of  a  state  or  federally  chartered 
financial  institution,  the  Controlling 
Interest  requirements  of  Section  2(b)  of 
the  1916  Act.  If  a  Mortgagee  does  not 
comply  with  the  U.S.  citizen  ownership 
and  control  requirements  set  forth  above 
and  is  deemed  a  Non-Citizen,  it  must 
use  a  Mortgage  Trustee  that  qualifies  as 
a  Citizen  of  the  United  States  to  hold  the 
Preferred  Mortgage  for  the  benefit  of  the 
Non-Citizen  Lender.  The  Mortgage 
Trustee  must  file  an  application  for 
approval  as  a  Mortgage  Trustee  that 
includes  an  Affidavit  of  United  States 
Citizenship  demonstrating  compliance 
with  the  United  States  Citizen 
ownership  and  control  requirements  of 
§  2(c)  of  the  1916  Act.  In  addition  to  the 
Affidavit  of  United  States  Citizenship, 
corporations  and  other  entities  must 
submit  dociunents  which  demonstrate 
that  the  entity  is  organized  and  existing 
under  the  laws  of  the  United  States, 
such  as  Articles  of  Incorporation  and 
Bylaws,  or  other  comparable 
dociunents.  Annually,  owners  of 
vessels,  mortgagees  and  applicable 
mortgage  trustees  must  submit 
prescribed  citizenship  information  to 
MARAD's  Citizenship  Approval  Officer. 

A  Person(s)  alleged  to  nave  exceeded 
the  authorized  harvesting  or  processing 
caps  provided  for  in  §  210(e)(1)  or  (2)  of 
the  AFA  will  be  required  to  submit  to 
the  Citizenship  Approval  Officer  any 
information  deemed  relevant  in 
determining  whether  such  Person(s) 
have  exceeded  the  cap. 

Need  and  Use  of  the  Information:  The 
information  collection  will  be  used  to 
verUy  statutory  compliance  with  the 
United  States  Citizen  ownership  and 
control  requirements  under  §  2(b)  and 
§2(c)  of  the  1916  Act  and  46  U.S.C. 
12102(c)  for  owners,  charterers. 
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and  400  vessel  owners  that  are  subject 
to  this  regulation.  Approximately  450 
responses  are  expected  from  owners  and 
bareboat  charterers  and  less  than  50 
responses  are  expected  from  Mortgagees 
and  Mortgage  Trustees.  We  estimate  that 
one  request  per  year  might  be  received 
alleging  that  Person(s)  have  exceeded 
their  harvesting  or  processing  caps. 

Annual  Burden:  1000  hours. 
Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  would  not  impose 
an  unfunded  mandate  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more,  in  the  aggregate, 
to  any  of  the  following:  State,  local,  or 
Native  American  tribal  governments,  or 
the  private  sector.  This  proposed  rule  is 
the  least  burdensome  alternative  that 
achieves  the  objective  of  the  rule. 

Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000.  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 
Because  this  NPRM  would  not  affect  the 
ability  of  organizations  to  respond  to  the 
Year  2000  problem,  we  do  not  intend  to 
delay  the  effectiveness  of  the  proposed 
requirements  in  this  NPRM. 

List  of  Subjects  in  46  CFR  Part  356 

Citizenship.  Fishery  endorsement, 
Fishing  vessels.  Mortgages.  Mortgage 
trustee,  Penalties,  Preferred  mortgages. 

Accordingly,  we  propose  to  add  a  new 
46  CFR  Part  356  to  read  as  follows: 

PART  356— REQUIREMENTS  FOR 
VESSELS  OF  100  FEET  OR  GREATER 
IN  REGISTERED  LENGTH  TO  OBTAIN 
A  FISHERY  ENDORSEMENT  TO  THE 
VESSEL'S  DOCUMENTATION 

Subpart  A — General  Provisions 

Sec. 

356.1     Purpose. 

356.3     Definitions. 


Subpart  B — Ownership  and  Control 

356.5    Affidavit  of  U.S.  Citizenship. 

356.7     Methods  of  establishing  ownership  by 
United  States  Citizens. 

356.9    Tiered  ownership  structures. 

356.11     Impermissible  control  by  a  Non- 
Citizen. 

Subpart  C — Requirements  for  Vessel 
Owners 

356.13     Information  required  to  be 

submitted  by  vessel  owners. 
356.15     Filing  of  Affidavit  of  U.S. 

Citizenship. 
356.17    Annual  requirements  for  vessel 

owners. 

Subpart  D — Mortgages 

356.19    Requirements  to  hold  a  Preferred 

Mortgage. 
356.21     General  approval  of  Non-Citizen 

lender's  standard  loan  or  mortgage 

agreements. 
356.23    Restrictive  loan  covenants  approved 

for  use  by  Non-Citizen  lenders. 
356.25     Operation  of  Fishing  Vessels,  Fish 

Processing  Vessels,  or.Fish  Tender 

Vessels  by  Mortgagees. 

Subpart  E — Mortgage  Trustees 

356.27     Mortgage  Trustee  requirements. 
356.31     Maintenance  of  Mortgage  Trustee 

approval. 
356.37    Operation  of  a  Fishing  Vessel,  Fish 

Processing  Vessel,  or  Fish  Tender  Vessel 

bv  a  Mortgage  Trustee. 

Subpart  F — Charters,  Management 
Agreements  and  Exclusive  or  Long-Term 
Contracts 

356.39    Charters. 

356.41     Management  agreements. 

356.43     Long-term  or  exclusive  sales  and/or 

marketing  contracts. 
356.45    Advance  of  funds. 

Subpart  G — Special  Requirements  for 
Certain  Vessels 

356.47     Special  requirements  for  large 

vessels. 
356.49     Penahies. 
356.51     Exemptions  for  specific  vessels. 

Subpart  H — international  Agreements 

356.53     Conflicts  with  International 

Agreements. 

Subpart  I — Review  of  Harvesting  and 
Processing  Compliance 

356.55     Review  of  compliance  with 
harvesting  and  processing  quotas. 
Authority:  46  App.  U.S.C.  12102;  Public 
Law  105-277,  Division  C,  Title  II,  Subtitle  I, 
section  203  (46  App.  U.S.C.  12102  note), 
section  210(e).  and  section  213(g),  112  Stat. 
2681;  46  CFR  section  1.66. 

Subpart  A — General  Provisions 
§  356.1     Purpose. 

Part  356  implements  U.S.  Citizenship 
requirements  of  the  American  Fisheries 
Act  of  1998,  as  amended.  Title  II, 
Division  C,  Pub.  L.  105-277,  for  owners, 
Mortgage  Trustees,  and  Mortgagees  of 
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vessels  of  100  feet  or  greater  in 
registered  length  that  have  a  fishery 
endorsement  to  the  vessel's 
documentation  or  where  a  fishery 
endorsement  to  the  vessel's 
dociunentation  is  being  sought.  This 
part  also  addresses  ancillary  matters  of 
charters,  management  agreements, 
exclusive  sales  or  marketing  contracts, 
conflicts  with  international  agreements, 
determinations  regarding  violations  of 
harvesting  or  processing  limits,  and 
exceptions  for  certain  vessels,  vessel 
owners  and  Mortgagees  from  the  general 
requirements  of  the  rule. 

§  356.3    Definitions. 

For  the  purpose  of  this  part,  when 
used  in  capitalized  form: 

(a)  1916  Act  refers  to  section  2  of  the 
Shipping  Act  of  1916,  as  amended,  46 
App.  U.S.C.  802.  The  Controlling 
Interest  requirements  of  the  Shipping 
Act  are  found  in  section  2(b),  46  App. 
U.S.C.  section  802(b).  The  citizenship 
requirements  for  eligibility  to  own  a 
vessel  with  a  fisheries  endorsement  are 
foimd  in  section  2(c),  46  App.  U.S.C. 
section  802(c),  and  46  U.S.C.  section 
12102(c). 

(b)  AFA  means  the  American 
Fisheries  Act  of  1998,  as  amended.  Title 
II,  Division  C,  of  Pub.  L.  105-277; 

(c)  Charter  means  any  agreement  or 
commitment  by  which  the  possession  or 
services  of  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
are  secured  for  a  period  of  time,  or  for 
one  or  more  voyages,  whether  or  not  a 
bareboat  charter  of  the  vessel.  A  long- 
term  or  exclusive  contract  for  the  sale  of 
all  or  a  portion  of  a  Fishing  Vessel's 
catch  is  not  considered  a  Charter. 

(d)  Citizen  of  the  United  States, 
Citizen  or  U.S.  Citizen: 

(1)  Means  an  individual  who  is  a 
Citizen  of  the  United  States,  by  birth, 
natiualization  or  as  otherwise 
authorized  by  law,  or  an  entity  that  in 
both  form  and  substance,  at  each  tier  of 
ownership  and  in  the  aggregate,  satisfies 
the  requirements  of  46  U.S.C.  12102(c) 
and  2(c)  of  the  1916  Act,  46  App.  U.S.C. 
802(c).  In  order  to  satisfy  the  statutory 
requirements  an  entity  other  than  an 
individual  must  meet  the  requirements 
of  paragraph  (2)  of  this  definition  and 
the  following  criteria: 

(i)  The  entity  must  be  organized  under 
the  laws  of  the  United  States  or  of  a 
State; 

(ii)  Seventy  five  percent  (75%)  of  the 
ownership  and  control  in  the  entity 
must  be  owned  by  and  vested  in 
Citizens  of  the  United  States  free  from 
any  trust  or  fiduciary  obligation  in  favor 
of  any  Non-Citizen; 

(iii)  No  arrangement  may  exist, 
whether  through  contract  or  any 


understanding,  that  would  allow  more 
than  25%  of  the  voting  power  of  the 
entity  to  be  exercised,  directly  or 
•  indirectly,  in  behalf  of  any  Non-Citizen; 
and 

(iv)  Control  of  the  entity,  by  any  other 
means  whatsoever,  may  not  be 
conferred  upon  or  permitted  to  be 
exercised  by  a  Non-Citizen. 

(2)  Other  criteria  that  must  be  met  by 
entities  other  than  individuals  include: 

(i)  In  the  case  of  a  corporation: 

(A)  The  chief  executive  officer,  by 
whatever  title,  and  chairman  of  the 
board  of  directors  and  all  officers 
authorized  to  act  in  the  absence  or 
disability  of  such  persons  must  be 
Citizens  of  the  United  States;  and 

(B)  No  more  of  its  directors  than  a 
minority  of  the  number  necessary  to 
constitute  a  quonun  are  Non-Citizens; 

(ii)  In  the  case  of  a  partnership  all 
general  partners  are  Citizens  of  the 
United  States; 

(iii)  In  the  case  of  an  association: 

(A)  All  of  the  members  are  Citizens  of 
the  United  States; 

(B)  The  chief  executive  officer,  by 
whatever  title,  and  the  chairman  of  the 
board  of  directors  (or  equivalent 
committee  or  body)  and  all  officers 
authorized  to  act  in  their  absence  or 
disability  are  Citizens  of  the  United 
States;  and, 

(C)  No  more  than  a  minority  of  the 
number  of  its  directors,  or  equivalent, 
necessary  to  constitute  a  quonun  are 
Non-Citizens; 

(iv)  In  the  case  of  a  joint  venture: 

(A)  It  is  not  determined  by  the 
Citizenship  Approval  Officer  to  be  in 
effect  an  association  or  a  partnership; 
and, 

(B)  Each  coventxu-er  is  a  Citizen  of  the 
United  States; 

(v)  In  the  case  of  a  Trust  that  ovras  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel: 

(A)  The  Trust  is  domiciled  in  the 
United  States  or  a  State; 

(B)  The  Trustee  is  a  Citizen  of  the 
United  States;  and 

(C)  All  beneficiaries  of  the  trust  are 
persons  eligible  to  document  vessels 
piu-suant  to  the  requirements  of  46 
U.S.C.  12102; 

(vi)  In  the  case  of  a  mortgage  Trust: 

(A)  The  Trust  is  domiciled  in  the 
United  States  or  a  State; 

(B)  The  Mortgage  Trustee  is  a  Citizen 
of  the  United  States;  and, 

(C)  The  Mortgage  Trustee  is 
authorized  to  act  on  behalf  of  Non- 
Citizen  beneficiaries  piu^uant  to 
§356.5. 

(vii)  In  the  case  of  a  Limited  Liability 
Company  (LLC)  that  is  not  found  to  be 
in  effect  a  general  partnership  requiring 
all  of  the  general  partners  to  be  Citizens 
of  the  United  States: 


(A)  Any  Person  elected  to  manage  the 
LLC  or  who  is  authorized  to  bind  the 
LLC,  and  any  Person  who  holds  a 
position  equivalent  to  a  Chief  Executive 
Officer,  by  whatever  title,  and  the 
Chairman  of  the  Board  of  Directors  in  a 
corporation  are  Citizens  of  the  United 
States;  and, 

(B)  Non-Citizens  do  not  have 
authority  within  a  management  group, 
whether  through  veto  power,  combined 
voting,  or  otherwise,  to  exercise  control 
over  the  LLC. 

(e)  Citizenship  Approval  Officer 
means  MARAD's  Citizenship  Approval 
Officer  within  the  Office  of  Chief 
Counsel.  The  Citizenship  Approval 
Officer's  address  is:  Maritime 
Administration,  United  States 
Department  of  Transportation, 
Citizenship  Approval  Officer,  MAR- 
220,  Room  7232,  400  7th  Street,  S.W., 
Washington,  DC  20590. 

(f)  Controlling  Interest: 

(1)  Means  an  entity  that  in  both  form 
and  substance,  at  each  tier  of  ownership 
and  in  the  aggregate,  satisfies  the 
requirements  of  section  2(b)  of  the  1916 
Act,  46  App.  U.S.C.  section  802(b).  to 
order  to  satisfy  the  statutory 
requirements,  an  entity  other  than  an 
individual  must  meet  the  requirements 
of  paragraph  (2)  of  this  definition  and 
the  following  criteria: 

(i)  The  entity  must  be  organized  under 
the  laws  of  the  United  States  or  of  a 
State; 

(ii)  A  majority  of  the  ownership  and 
control  in  the  entity  must  be  owned  by 
and  vested  in  Citizens  of  the  United 
States  free  from  any  trust  or  fiduciary 
obligation  in  favor  of  any  Non-Citizen; 

(iii)  No  arrangement  may  exist, 
whether  through  contract  or  any 
understanding,  that  would  allow  a 
majority  of  the  voting  power  of  the 
entity  to  be  exercised,  directly  or 
indfrectly,  in  behalf  of  any  Non-Citizien; 
and 

(iv)  Control  of  the  entity,  by  any  other 
means  whatsoever,  may  not  be 
conferred  upon  or  permitted  to  be 
exercised  by  a  Non-Citizen. 

(2)  Other  criteria  that  must  be  met  by 
entities  other  than  an  individual 
include: 

(i)  In  the  case  of  a  corporation: 

(A)  The  Chief  Executive  Officer,  by 
whatever  title,  and  the  Chairman  of  the 
Board  of  Directors  (or  equivalent 
committee  or  body)  and  all  officers 
authorized  to  act  in  their  absence  or 
disability  are  Citizens  of  the  United 
States;  and, 

(B)  No  more  than  a  minority  of  the 
number  of  its  directors,  or  equivalent, 
necessary  to  constitute  a  quorum  are 
Non-Citizens; 


1 


660 


ajid 


boi  ly) 


tl  an  a  minority  of  the 
diiectors,  or  equivalent, 
constitute  a  quorum  are 

of  a  joint  venture: 
deltermined  by  the 
App  roval  Officer  to  be  in 

or  partnership;  and 
majority]  of  the  equity  is  owned 
Citizens  of  the  United 

of  any  trust  or 
on  in  favor  of  any  Non- 


associa  ion 


c  ear  i 


(ii)  In  the  case 
general  partners 
United  States; 

(iii)  In  the  cas< 

(A)  The  Chief 
whatever  title 
Board  of  Directors 
committee  or 
authorized  to  ad 
disability  are 
States;  and, 

(B)  No  more 
number  of  its 
necessary  to 
Non-Citizens 

(iv)  In  the  cast 

(A)  It  is  not 
Citizenship 
effect  an 

(B)  A       .       . 
by  and  vested  in 
States  free  and 
fiduciary  obligal  i 
Citizen; 

(v)  In  the  case 

(A)  The  Trust 
United  States  or 

(B)  The 
of  the  United 

(C)  The 
authorized  to  ac 
Citizen  benefici 

(vi)  In  the  casi  > 
Company  (LLC) 
in  effect  a  gener  il 
all  of  the  genera 
of  the  United 

(A)  Any 
LLC  or  who  is 
LLC,  and  any 
position 
Executive  Offi 
the  Chairman  o 
in  a  corporatior 
authorized  to 
Citizens  of  the 

(B)  Non 
authority  withii 
whether  throug 
voting,  or  otherjv 
over  the  LLC 

(g)  Fishing 
100  feet  or 
that  has  or  for 
seeking  a  fisher  f 
vessel's  d 
commercially 
cultivating,  ca 
harvesting  of 
animals,  pearls 
vegetation  or  ai 
reasonably  be 
planting,  culti 
harvesting  of  fi 
animals,  pearls 
vegetation: 

(h)  Fish 
vessel  of  100 
length  that  has 


of  a  partnership  all 
ire  Citizens  of  the 


of  an  association: 
executive  Officer,  by 
the  Chairman  of  the 
(or  equivalent 
and  all  officers 
in  their  absence  or 
Citizens  of  the  United 


equiva  ent 


C(T 


act 


-Citizi  ins 
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of  a  mortgage  trust: 
is  domiciled  in  the 
a  State; 
Mortgage  Trustee  is  a  Citizen 

St.  ites; 
Mortg  ige  Trustee  is 

on  behalf  of  Non- 
i^ries  pursuant  §  356.5; 
of  a  Limited  Liabifity 
that  is  not  foimd  to  be 
partnership  requiring 
partners  to  be  Citizens 
Stktes: 
Perse  n  elected  to  manage  the 
a  ithorized  to  bind  the 
Pqrson  who  holds  a 
to  the  Chief 
,  by  whatever  title,  and 
the  Board  of  Directors 
and  any  Persons 
in  their  absence  are 
ijlnited  States;  and, 
do  not  have 
a  management  group, 
veto  power,  combined 
ise,  to  exercise  control 


greai  er 


ocumi  ntation  ; 


Vessel  means  a  vessel  of 
in  registere<l  length 
vihich  the  owner  is 
endorsement  to  the 
and  that 
e  igages  in  the  planting, 
,  taking,  or 
shellfish,  marine 
shells,  or  marine 
activity  that  can 
pected  to  result  in  the 
voting,  catching,  taking,  or 
h,  shellfish,  marine 
shells,  or  marine 


t(  hing, 
fiih 


eic 


Processing  Vessel  means  a 

or  greater  in  registered 
Dr  for  which  the  owner 


fe3t 


is  seeking  a  fishery  endorsement  to  the 
vessel's  documentation  and  that 
commercially  prepares  fish  or  fish 
products  other  than  by  gutting, 
decapitating,  gilling,  skinning, 
shucking,  icing,  freezing,  or  brine 
chilling; 

(i)  Fish  Tender  Vessel  means  a  vessel 
of  100  feet  or  greater  in  registered  length 
that  has  or  for  which  the  owner  is 
seeking  a  fishery  endorsement  to  the 
vessel's  documentation  and  that 
commercially  supplies,  stores, 
refrigerates,  or  transports  (except  in 
foreign  commerce)  fish,  fish  products,  or 
materials  directly  related  to  fishing  or 
the  preparation  of  fish  to  or  from  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  or  a  fish 
processing  facility; 

(j)  Harvest  means  to  commercially 
engage  in  the  catching,  taking,  or 
harvesting  of  fish  or  fishery  resources  or 
any  activity  that  can  reasonably  be 
expected  to  result  in  the  catching,  taking 
or  harvesting  of  fish  or  fishery 
resources; 

(k)  MARAD  means  the  Maritime 
Administration  wnthin  the  United  States 
Department  of  Transportation.  The 
terms  "we,  our,  and  us"  may  also  be 
used  to  refer  to  the  Maritime 
Administration; 

(1)  Mortgagee  means  a  Person  to 
whom  a  Fishing  Vessel  or  other 
property  is  mortgaged.  (See  the 
definition  of  Non-Citizen  Lender  and 
Preferred  Mortgage  in  this  section) 

(m)  Mortgage  Trustee,  for  purposes  of 
holding  a  Preferred  Mortgage  on  a 
Fishing  Vessel,  means  a  corporation 
that: 

(1)  Is  organized  and  doing  business 
under  the  laws  of  the  United  States  or 
of  a  State; 

(2)  Is  a  Citizen  of  the  United  States; 

(3)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers; 

(4)  Is  subject  to  supervision  or 
examination  by  an  official  of  the  United 
States  Government,  or  of  a  State; 

(5)  Has  a  combined  capital  and 
surplus  (as  stated  in  its  most  recent 
published  report  of  condition)  of  at  least 
$3,000,000:  and 

(6)  Meets  any  other  requirements 
prescribed  by  the  Citizenship  Approval 
Officer. 

(n)  Non-Citizen  means  a  Person  who 
is  not  a  Citizen  of  the  United  States 
within  the  meaning  of  paragraph  (d)  of 
this  section,  46  U.S.C.  12102(c)  and 
section  2(c)  of  the  1916  Act,  46  App. 
U.S.C.  802(c). 

(o)  Non-Citizen  Lender  means  a  lender 
that  does  not  qualify  as  a  Citizen  of  the 
United  States. 

(p)  Person  includes  individuals, 
corporations,  partnerships,  joint 


ventures,  associations,  limited  liability 
companies,  Trusts,  and  other  entities 
existing  under  or  authorized  by  the  laws 
of  the  United  States  or  of  a  State  or, 
unless  the  context  indicates  otherwise, 
of  any  foreign  country. 

(q)  Preferred  Mortgage  means  a 
mortgage  on  a  Fishing  Vessel  that  has  as 
the  Mortgagee: 

(1)  A  person  eligible  to  own  a  vessel 
with  a  fishery  endorsement  under  46 
U.S.C.  12102(c); 

(2)  A  state  or  federally  chartered 
financial  institution  that  satisfies  the 
Controlling  Interest  criteria  of  section 
2(b)  of  the  1916  Act  (46  App.  U.S.C. 
802(b))  and  paragraph  (f)  of  this  section; 
or 

(3)  A  person  that  complies  with  the 
provisions  of  section  12102(c)(4)  of  title 
46,  United  States  Code. 

(r)  State  means  a  State  of  the  United 
States,  Guam,  Puerto  Rico,  the  Virgin 
Islands,  American  Samoa,  the  District  of 
Colimibia,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  any  other 
territory  or  possession  of  the  United 
States. 

(s)  Submitted  means  sent  by  mail  and 
postmarked  on  that  date,  or  sent  by 
another  delivery  service  or  by  electronic 
means,  including  E-mail  and  facsimile, 
and  marked  with  an  indication  of  the 
date  equivalent  to  a  postmark; 

(t)  Trust  means: 

(1)  In  the  case  of  ownership  of  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel,  a  trust  that  is 
domiciled  in  and  existing  under  the 
laws  of  the  United  States  or  of  a  State, 
of  which  the  Trustee  is  a  Citizen  of  the 
United  States,  and  100%  of  the  interest 
in  the  Trust  is  held  for  the  benefit  of  a 
Citizen  of  the  United  States;  or 

(2)  In  the  case  of  a  mortgage  trust,  a 
trust  that  is  domiciled  in  and  existing 
under  the  laws  of  the  United  States,  or 
of  a  State,  of  which  the  Mortgage 
Trustee  is  a  Citizen  of  the  United  States 
and  for  which  the  Mortgage  Trustee  is 
authorized  to  act  on  behalf  of  Non- 
Citizen  beneficiaries  pursuant  to 
§§356.27-356.37. 

(u)  United  States,  when  used  in  the 
geographic  sense,  means  the  States  of 
th6  United  States,  Guam,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  any  other  territory  or 
possession  of  the  United  States;  when 
used  in  other  them  the  geographic  sense, 
it  means  the  United  States  Government. 

(v)  United  States  Government  means 
the  Federal  Government  acting  by  or 
through  any  of  its  departments  or 
agencies. 
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Subpart  B— Ownership  and  Control 

§  356.5    Affidavit  of  U.S.  Citizenship. 

(a)  In  order  to  establish  that  a 
corporation  or  other  entity  is  a  Citizen 
of  the  United  States  within  the  meaning 
of  section  2(c)  of  the  1916  Act,  or  where 
applicable,  section  2(b)  of  the  1916  Act, 
the  form  of  Affidavit  is  hereby 
prescribed  for  execution  in  behalf  of  the 
owner,  charterer.  Mortgagee,  or 
Mortgage  Trustee  of  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel.  Such  Affidavit  must  include 
information  required  of  parent 
corporations  and  other  stockholders 
whose  stock  ownership  is  being  relied 
upon  to  establish  that  the  requisite 
ownership  in  the  entity  is  owned  by  and 
vested  in  Citizens  of  the  United  States. 
A  certified  copy  of  the  Articles  of 
Incorporation  and  Bylaws,  or 
comparable  corporate  documents,  must 
be  submitted  along  with  the  executed 
Affidavit. 

(b)  This  Affidavit  form  set  forth  in 
paragraph  (d)  of  this  section  may  be 
modified  to  conform  to  the  requirements 
of  vessel  owners.  Mortgagees,  or 
Mortgage  Trustees  in  various  forms  such 
as  partnerships,  limited  liability 
companies,  etc.  A  copy  of  an  Affidavit 
of  U.S.  Citizenship  modified 
appropriately,  for  limited  liability 
companies,  partnerships  (limited  and 
general),  and  other  entities  is  available 
on  MARAD's  internet  home  page  at 
http://marad.dot.gov. 

(c)  As  indicated  in  §  356.17,  in  order 
to  renew  annually  the  fishery 
endorsement  on  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessel,  the  owner  must  submit  annually 
to  the  Citizenship  Approval  Officer 
evidence  of  U.S.  Citizenship  within  the 
meaning  of  section  2(c)  of  the  1916  Act 
and  46  App.  U.S.C.  12102(c). 

(d)  The  prescribed  form  of  the 
Affidavit  of  U.S.  Citizenship  is  as 
follows: 


State  of 
I 


County  of  _ 
.,  (Name)  of  _ 


SS: 


(Residence  address)  being  duly  sworn, 
depose  and  say: 

1.  That  I  am  the (Title  of  ofrice(s) 

held)  of ,  (Name  of  corporation)  a 

corporation  organized  and  existing  under  the 

laws  of  the  State  of (hereinafter  called 

the  "Corporation"),  with  offices  at 


(Business  address)  in  evidence  of  which 
incorporation  a  certified  copy  of  the  Articles 
or  Certificate  of  Incorporation  (or 
Association)  is  filed  herewith  (or  has  been 
filed)  together  with  a  certified  copy  of  the 
corporate  Bylaws.  [Evidence  of  continuing 
U.S.  citizenship  status,  including 
amendments  to  said  Articles  or  Certificate 
and  Bylaws,  should  be  filed  within  30  days 
after  the  annual  meeting  of  the  stockholders 
or  annually,  within  30  days  after  the  original 
affidavit  if  there  has  been  no  meeting  of  the 
stockholders  prior  to  that  time.]; 


2.  That  I  am  authorized  by  and  in  behalf 
of  the  Corporation  to  execute  and  deliver  this 
Affidavit  of  U.S.  Citizenship; 

3.  That  the  names  of  the  Chief  Executive 
Officer,  by  whatever  title,  the  Chairman  of 
the  Board  of  Directors,  all  Vice  Presidents  or 
other  individuals  who  are  authorized  to  act 
in  the  absence  or  disability  of  the  Chief 
Executive  Officer  or  Chairman  of  the  Board 
of  Directors,  and  the  Directors  of  the 
Corporation  are  as  follows: ' 

Name 


Title 


Date  and  Place  of  Birth 

(The  foregoing  list  should  include  the 
officers,  whether  or  not  they  are  also 
directors,  all  directors,  whether  or  not  they 
are  also  officers.)  Each  of  said  individuals  is 
a  Citizen  of  the  United  States  by  virtue  of 
birth  in  the  United  States,  birth  abroad  of 
U.S.  citizen  parents,  by  naturalization,  by 
naturalization  during  minority  through  the 
naturalization  of  a  parent,  by  marriage  (if  a 
woman)  to  a  U.S.  citizen  prior  to  September 
22, 1922,  or  as  otherwise  authorized  by  law, 
except  (give  name  and  nationality  of  all  Non- 
Citizen  officers  and  directors,  if  any).  The  By- 
laws of  the  Corporation  provide  that 

(Number)  of  the  directors  are  necessary  to 
constitute  a  quorum;  therefore,  the  Non- 
Citizen  directors  named  represent  no  more 
than  a  minority  of  the  number  necessaiy  to 
constitute  a  quorum. 

4.  Information  as  to  stock,  where 
Corporation  has  30  or  more  stockholders:  - 

That  I  have  access  to  the  stock  books  and 
records  of  the  Corporation:  that  said  stock 
books  and  records  have  been  examined  and 

disclose  (a)  that,  as  of ,  (Date)  the 

Corporation  had  issued  and  outstanding 

(Number)  shares  of ,  (Class)  the  only 

class  of  stock  of  the  Corporation  issued  and 
outstanding  [if  such  is  the  case),  owned  of 

record  by (Number)  stockholders,  said 

number  of  stockholders  representing  the 
ownership  of  the  entire  issued  and 
outstanding  stock  of  the  Corporation,  and  (b) 
that  no  stockholder  owned  of  record  as  of 
.said  date  five  per  centum  (5%)  or  more  of  the 
issued  and  outstanding  stock  of  the 
Corporation  of  any  class.  [If  different  classes 
of  stock  exist,  give  the  same  information  for 
each  class  issued  and  outstanding,  showing 
the  monetary  value  and  voting  rights  per 
share  in  each  class.  If  there  is  an  exception 
to  the  statement  in  clause  (b),  the  name, 
address,  and  citizenship  of  the  stockholder 
and  the  amount  and  class  of  stock  owned 
should  be  stated  and  the  required  citizenship 
information  on  such  stockholder  must  be 
submitted.)  That  the  registered  addresses  of 

owners  of  record  of shares  of  the 

issued  and  outstanding (Class)  stock  of 

the  Corporation  are  shown  on  the  stock  books 
and  records  of  the  Corporation  as  being 

within  the  United  States,  said shares 

being per  centum  ( %)  of  the  total 

number  of  shares  of  said  stock  (each  class). 
[The  exact  figure  as  disclosed  by  the  stock 
books  of  the  corporation  must  be  given  and 


'  Offices  that  are  currently  vacant  should  be  noted 
when  listing  Officers  and  Directors  in  the  Affidavit. 
-  Strike  inapplicable  paragraph  4. 


the  per  centum  figure  must  not  be  less  than 
65  per  centum  for  a  state  or  federally 
chartered  financial  institution  holding  a 
Preferred  Mortgage,  or  not  less  than  95  per 
centum  for  an  entity  that  is  demonstrating 
ownership  in  a  vessel  for  which  a  fishery 
endorsement  is  sought  or  a  Mortgage  Trustee. 
These  per  centum  figures  apply  to  corporate 
stockholders  as  well  as  to  the  primary 
corporation.)  (The  same  statement  should  be 
made  with  reference  to  each  class  of  stock, 
if  there  is  more  than  one  class.)  or 
4.  Information  as  to  stock,  where 
Corporation  has  less  than  30  stockholders: 
That  the  information  as  to  stock  ownership, 
upon  which  the  Corporation  relies  to 
establish  that  75%  of  the  stock  ownership  is 
vested  in  Citizens  of  the  United  States,  is  as 
follows: 

Name  of  Stockholder 

Number  of  shares  owned  (each  class) 

Percentage  of  shares  owned  (each  class) 
and  that  each  of  said  individual  stockholders 
is  a  Citizen  of  the  United  States  by  virtue  of 
birth  in  the  United  States,  birth  abroad  of 
U.S.  citizen  parents,  by  naturalization  during 
minority  through  the  naturalization  of  a 
parent,  by  marriage  (if  a  woman)  to  a  U.S. 
citizen  prior  to  September  22,  1922,  or  as 
otherwise  authorized  by  law.  Note:  If  a 
corporate  stockholder,  give  information  with 
respect  to  State  of  incorporation,  the  names 
of  the  officers,  directors,  and  stockholders 
and  the  appropriate  percentage  of  shares 
held,  with  statement  that  they  are  all  U.S. 
citizens.  Nominee  holderi  of  record  of  5 
percent  or  more  of  any  class  of  stock  and  the 
beneficial  owners  thereof  should  be  named 
and  their  U.S.  ciUzenship  information 
submitted  to  MARAD. 

5.  That  75%  of  the  interest  in  (each)  said 
Corporation,  as  established  by  the  ' 
information  hereinbefore  set  forth,  is  owned 
by  Citizens  of  the  United  States;  that  the  title 
to  75%  of  the  stock  of  (each)  of  the  stock  of 
(each)  said  Corporation  is  vested  in  Citizens 
of  the  United  States  free  from  any  trust  or 
fiduciary  obligation  in  favor  of  any  person 
not  a  Citizen  of  the  United  States;  that  such 
proportion  of  the  voting  power  of  (each)  said 
Corporation  is  vested  in  Citizens  of  the 
United  States;  that  through  no  contract  or 
understanding  is  it  so  arranged  that  more 
than  25%  the  voting  power  of  (each)  said 
Corporation  may  be  exercised,  directly  or 
indirectly,  in  behalf  of  any  person  who  is  not 
a  Citizen  of  the  United  States:  and  that  by  no 
means  whatsoever,  is  any  interest  in  said 
Corporation  in  excess  of  25%  conferred  upon 
or  permitted  to  be  exercised  by  any  person 
who  is  not  a  Citizen  of  the  United  States:  and 

Note:  For  state  or  federally  chartered 
financial  institutions  acting  as  Mortgagees, 
the  Controlling  Interest  language,  which  is 
set  forth  below,  is  applicable. 

5.  That  the  Controlling  Interest  in  (each) 
said  Corporation,  as  established  by  the 
information  hereinbefore  set  forth,  is  owned 
by  Citizens  of  the  United  States;  that  the  title 
to  a  majority  of  the  stock  of  (each)  said 


'  Strike  inappropriate  Paragraph  5. 
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esl  ed 


Corporation  is  v 
United  States  free 
obligation  in  favor 
Citizen  of  the 
proportion  of  the 
Corporation  is  ves 
United  States;  that 
understanding  is  i 
majority  of  the  vot 
Corporation  may 
indirectly,  in  beh 
a  Citizen  of  the 
means  whatsoever 
Corporation 
be  exercised  by 
Citizen  of  the 

6.  That  affiant 
affidavit  and 
and  representat 
true  to  the  best  of 
information,  and 


n  Citizens  of  the 
rom  any  trust  or  fiduciary 
of  any  person  not  a 
States;  that  such 
ing  power  of  (each)  said 
ii  ed  in  Citizens  of  the 
through  no  contract  or 
so  arranged  that  the 
ng  power  of  (each)  said 
exercised,  directly  or 
f  of  any  person  who  is  not 
States;  and  that  by  no 
is  control  of  (each)  said 
upon  or  permitted  to 
person  who  is  not  a 
i  States:  and 

IS  carefully  examined  this 
that  all  of  the  statements 
contained  therein  are 
lis  knowledge, 
tielief. 


Unit  )d 
\  Dti 


hi 


Ur  ited  ; 


confei  red 

an ,' 

Unit  3d 

h,i 

1  asser  s 

ior  s 


(Name  and  title  of  affiant) 


(Signature  of  affiai  it) 


Date 

Penalty  for  False 
imprisonment,  or 
violation  of  the  prbscript 
U.S.C.  1001  (see  a 


(e)  The  formal 
United  States 
appropriately 
companies 
available  from 
Officer  and  on 
site  at  http:. 

(f)  The  same 
observed  in 
furnished  for 
(direct  owners 
percentage  of 
class)  in  the 
for  the  owner  o 
Processing 
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in  writing  within  30  calendar  days  of 
any  changes  in  information  last 
furnished  with  respect  to  the  officers, 
directors,  and  stockholders,  including  5 
percent  or  more  stockholders  of  the 
issued  and  outstanding  stock  of  each 
class,  together  with  information 
concerning  their  citizenship  status.  If 
other  than  a  corporation,  comparable 
information  must  be  filed  by  other 
entities  owraing  Fishing  Vessels,  Fish 
Processing  Vessels,  or  Fish  Tender 
Vessels,  including  any  entity  whose 
ownership  interest  is  being  relied  upon 
to  establish  75  percent  ownership  by 
Citizens  of  the  United  States, 
(h)  If  additional  material  is 
determined  to  be  essential  to  clarify  or 
support  the  evidence  of  U.S. 
citizenship,  such  material  shall  be 
furnished  by  the  owner  of  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel  upon  request  by  the 
Citizenship  Approval  Officer. 

§  356.7    Methods  of  establishing  ownership 
by  United  States  Citizens. 

(a)  An  entity  may  demonstrate  that 
the  interest  in  the  entity  (75%  for 
Citizens  of  the  United  States  or  51%  for 
entities  meeting  the  Controlling  Interest 
requirements)  is  owned  by  Citizens  of 
the  United  States  either  by  direct  proof 
or  through  the  fair  inference  method 
depending  on  the  size  of  the  entity. 

(b)  The  "direct  proof  method  is  used 
for  closely  held  companies  that  have  30 
or  fewer  stockholders.  Under  the  direct 
proof  method,  the  following  information 
must  be  set  forth  in  paragraph  four  of 
the  Affidavit  of  U.S.  Citizenship: 

(1)  The  identity  of  the  holders  of  stock 
or  other  equitable  interests; 

(2)  The  amount  of  stock  or  interest 
that  each  stockholder  owns; 

(3)  A  representation  as  to  the 
citizenship  of  the  stockholder;  and, 

(4)  If  the  stockholder  is  a  corporation 
or  other  entity,  the  names  and 
citizenship  of  officers,  directors, 
stockholders,  etc.  must  be  set  out  in  the 
Affidavit  of  U.S.  Citizenship. 

(c)  The  "fair  inference  method"  is 
used  by  corporations  whose  stock  is 
publicly  traded  (more  than  30 
stockholders).  Use  of  the  fair  inference 
method  requires  that: 

(l)(i)  At  least  95%  of  the  stock  (each 
class)  of  the  corporation  be  held  by 
Persons  having  a  registered  U.S.  address 
in  order  to  infer  at  least  75%  ownership 
by  U.S.  Citizens,  or 

(ii)  At  least  65%  of  the  stock  (each 
class)  of  the  corporation  be  held  by 
Persons  having  a  registered  U.S.  address 
in  order  to  infer  at  least  51%  ownership 
by  U.S.  Citizens  in  the  case  of  a  state  or 
federally  chartered  financial  institution 
acting  as  a  Mortgagee;  and, 


(2)  Disclosure  be  made  in  the 
Affidavit  of  U.S.  Citizenship  of  the 
names  and  citizenship  of  any 
stockholders  who  holds  five  percent  or 
more  of  the  corporation's  stock 
(including  all  classes  of  stock,  voting 
and  non-voting),  officers,  and  directors. 

(d)  If  the  owner  of  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  is  consecutively  owned  by 
several  "parent"  corporations,  the  facts 
revealing  the  stock  ownership  of  each 
entity  must  be  set  forth  in  the  Affidavit 
of  U.S.  Citizenship. 

§356.9    Tiered  ownership  structures. 

(a)  A  Non-Citizen  may  not  ovwi  or 
control,  either  directly  through  the  first 
tier  of  ownership  or  in  the  aggregate 
through  an  interest  in  other  entities  at 
various  tiers,  more  than  25%  of  the 
interest  in  an  entity  which  owns  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel.  The  prohibition 
against  any  Non-Citizen  owning  or 
controlling  more  than  25%,  in  the 
aggregate,  of  the  interest  in  an  entity 
that  owns  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
means,  for  example,  that: 

(1)  A  Non-Citizen  that  ovras  or 
controls  a  25%  stake  in  the  ownership 
entity  of  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
at  the  first  tier  may  not  have  any  interest 
whatsoever  in  any  entity  that  is  being 
relied  upon  to  establish  the  required 
75%  U.S.  Citizen  ownership; 

(2)  A  Non-Citizen  that  owns  or 
controls  less  than  a  25%  stake  at  the 
first  tier  may  participate  in  the 
ownership  and  control  of  other  entities 
that  are  being  relied  upon  to  establish 
the  required  75%  U.S.  Citizen 
oMHiership  and  control  at  the  first  tier. 
However,  that  Non-Citizen's  total 
ownership  and  control  of  the  entity 
owning  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
may  not  exceed  25%  in  the  aggregate  as 
computed  by  MARAD;  and, 

(3)  Where  a  Non-Citizen  owns  or 
controls  25%  of  the  interest  in  the  entity 
owning  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
at  the  first  tier  and  is  thus  precluded 
from  owning  or  controlling  any  interest 
in  an  entity  being  relied  upon  to 
establish  the  required  75%  U.S.  Citizen 
ownership  and  control,  other  unrelated 
Non-Citizens  may  still  participate  in  the 
ownership  structure  at  subsequent  tiers; 
provided,  that  their  interest  does  not 
exceed  25%  in  the  aggregate  and  that 
each  entity  meets  the  75%  U.S. 
ownership  and  control  requirement. 

(b)  The  Citizenship  Approval  Officer 
may  determine  that  an  owmership 
structure  with  a  large  number  of  tiers 
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does  not  qualify  as  a  Citizen  of  the 
United  States  if  through  excessive  tier 
structures,  Non-Citizen  participation  is 
deemed  to  dilute  the  U.S.  ownership 
and  control  of  the  entity  owning  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  to  an 
unacceptable  level. 

§  356.1 1     Impermissible  control  by  a  Non- 
Citizen. 

(a)  An  impermissible  transfer  of 
control  exists  where  a  Non-Citizen, 
whether  by  agreement,  contract, 
influence,  or  any  other  means 
whatsoever: 

(1)  Has  the  right  to  direct  the  business 
of  the  entity  which  owns  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel; 

(2)  Has  the  right  to  limit  the  actions 
of  or  replace  the  chief  executive  officer, 
a  majority  of  the  board  of  directors,  any 
general  partner  or  any  person  serving  in 
a  management  capacity  of  the  entity 
which  owns  the  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessel; 

(3)  Has  the  right  to  direct  the  transfer, 
operation,  or  manning  of  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel; 

(4)  Has  the  right  to  unduly  restrict  the 
day  to  day  business  activities  and 
management  policies  of  the  entity 
owning  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
through  loan  covenants  or  other  means; 

(5)  Has  the  right  to  derive  through  a 
minority  shareholder  a  disproportionate 
amount  of  the  economic  benefits  from 
the  ownership  and  operation  of  the 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel; 

(6)  Has  the  right  to  control  the 
management  of  or  to  be  a  controlling 
factor  in  the  entity  owning  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel; 

(7)  Has  the  right  to  cause  the  sale  of 

a  Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel,  other  than 
through  approved  loan  covenants  where 
there  is  a  Preferred  Mortgage  on  the 
vessel; 

(8)  Absorbs  all  of  the  costs  and  normal 
business  risks  associated  with 
ownership  and  operation  of  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel; 

(9)  Has  the  responsibility  for  the 
procurement  of  insiuance  on  the 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel,  or  assumes  any 
liability  in  excess  of  insurance  coverage; 
or, 

(10)  Has  the  ability  through  any  other 
means  whatsoever  to  control  the  entity 
that  owns  a  Fishing  Vessel,  Fish 


Processing  Vessel,  or  Fish  Tender 
Vessel. 

(b)  In  addition  to  the  actions  in 
paragraph  (a)  of  this  section  that  are 
considered  absolute  indicia  of  control, 
we  will  consider  other  factors  which,  in 
combination  with  other  elements  of 
foreign  involvement,  may  be  deemed 
impermissible  control.  The  following 
factors  may  be  considered  indicia  of 
control: 

(1)  If  a  Non-Citizen  minority 
stockholder  takes  the  leading  role  in 
establishing  an  entity  that  will  own  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel; 

(2)  If  a  Non-Citizen  has  the  right  to 
preclude  the  owner  of  a  Fishing  Vessel. 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  from  engaging  in  other  business 
activities; 

(3)  If  a  Non-Citizen  and  owner  use  the 
same  legal  representation,  accoimting 
firm,  etc.; 

(4)  If  a  Non-Citizen  and  owner  share 
the  same  office  space,  phones, 
administrative  support,  etc.; 

(5)  If  a  Non-Citizen  absorbs  many  of 
the  costs  and  normal  business  risks 
associated  with  ownership  and 
operation  of  the  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessel; 

(6)  If  a  Non-Citizen  provides  the  start 
up  capital  for  the  owner  or  bareboat 
charterer  on  less  than  an  arms-length 
basis; 

(7)  If  a  Non-Citizen  has  the  general*- 
right  to  inspect  the  books  and  records  of 
the  owner  or  bareboat  charterer  of  the 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel;  or, 

(8)  If  the  owner  or  bareboat  charterer 
uses  the  same  insurance  agent  or  broker 
of  any  Non-Citizen  with  whom  the 
owner  or  a  bareboat  charterer  has 
entered  into  a  mortgage,  long-term  or 
exclusive  sales  or  marketing  agreement, 
unseciured  loan  agreement,  or 
majiagement  agreement. 

(c)  In  most  cases,  any  single  factor 
listed  in  paragraph  (b)  of  this  section 
will  not  be  sufficient  to  deem  an  entity 
a  Non-Citizen.  However,  a  combination 
o£several  factors  listed  in  paragraph  (b) 
of  this  section  may  increase  our  concern 
as  to  whether  the  entity  complies  with 
the  U.S.  Citizen  ownership  and  control 
provisions  of  the  AFA  and  any  single 
factor  listed  in  paragraph  (b)  of  this 
section  may  be  the  basis  for  a  request 
from  us  for  further  information. 

(d)  If  we  have  a  concern  regarding 
control  by  a  Non-Citizen,  we  will  notify 
the  entity  of  the  concern  and  work  with 
the  entity  toward  a  satisfactory 
resolution.  Resolution  of  any  control 
issues  may  result  in  a  request  by  us  for 
additional  information  to  clarify  the 


intent  of  the  provision  or  to  amend  or 
delete  the  provision  in  question. 

(e)  Information  that  is  specifically 
required  to  be  submitted  for  our 
consideration  is  set  out  in  §  356.13. 
However,  in  determining  whether  an 
entity  has  control  over  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
VesseL  we  may  review  any  contract  or 
agreement  that  may,  by  any  means 
whatsoever,  result  in  a  transfer  of 
control  to  a  Non-Citizen. 

Subpart  C— Requirements  for  Vessel 
Owners 

§356.13    Information  required  to  be 
submitted  by  vessel  owners. 

(a)  In  order  to  be  eligible  to  document 
a  Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  with  a  fishery 
endorsement,  the  entity  that  owns  the 
vessel  must  submit  documentation  to 
demonstrate  that  75  percent  (75%)  of 
the  interest  in  such  entify  is  owned  and 
controlled  by  Citizens  of  the  United 
States.  Unless  otherwise  exempted,  the 
following  documents  must  be  submitted 
to  the  Citizenship  Approval  Officer  in 
support  of  a  request  for  a  determination 
of  U.S.  Citizenship: 

(1)  An  Affidavit  of  U.S.  Citizenship. 
This  affidavit,  set  out  in  §  356.5,  must 
contain  all  required  facts,  at  all  tiers  of 
ownership,  needed  for  determining  the 
citizenship  of  the  owner  of  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel. 

(2)  A  certified  copy  of  the  Articles  of 
Incorporation  and  Bylaws  of  the  owner 
of  the  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel,  and  any 
parent  corporation,  must  be  submitted. 
The  certification  must  be  by  the 
Secretary  of  State  in  which  the 
corporation  is  incorporated  or  by  the 
Secretary  of  the  corporation.  For  entities 
other  than  corporations,  comparable 
certified  documents  must  be  submitted. 
For  example,  for  a  limited  liability 
company,  a  copy  of  the  Certificate  of 
Formation  filed  with  a  State  must  be 
submitted,  along  with  a  certified  copy  of 
the  Limited  Liability  Company 
Operating  Agreement; 

(3)  An  Affidavit  of  U.S.  Citizenship 
for  each  charterer  of  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel,  with  the  exception  of  time  or 
voyage  charterers  of  Fish  Processing 
Vessels  and  Fish  Tender  Vessels 
permitted  under  §  356.39(b)(2); 

(4)  A  copy  of  any  time  charter  or 
voyage  charter  to  a  Non-Citizen  of  a  Fish 
Tender  Vessel  or  Fish  Processing  Vessel; 

(5)  Any  loan  agreements  or  other 
financing  documents  applicable  to  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  where  the  lender 
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enters  into  any  agreement  reflected  in 
any  of  the  documents  set  forth  in 
paragraph  (a)  of  this  section  after  the 
submission  of  the  Affidavit  of  U.S. 
Citizenship,  the  owner  or  bareboat 
charterer  must  notify  the  Citizenship 
Approval  Officer  within  30  calendar 
days.  Failure  to  notify  the  Citizenship 
Approval  Officer  of  such  agreements 
within  the  prescribed  time  may  result  in 
the  vessel  owner  being  deemed 
ineligible  to  document  the  vessel  with  a 
fishery  endorsement. 

§356.15    Filing  of  affidavit  of  U.S. 
Citizenship. 

(a)  Between  October  1,  2000,  and  June 
1,  2001,  the  owner  of  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  may  obtain  a  letter  ruling  from 
the  Citizenship  Approval  Officer  prior 
to  the  effective  date  of  the  regulations 
that  the  owner  is  a  U.S.  Citizen  eligible 
to  own  a  vessel  with  a  fishery 
endorsement.  The  owner  must  submit  to 
the  Citizenship  Approval  Officer  a 
request  for  a  letter  ruling  that  includes 
an  Affidavit  of  U.S.  Citizenship  and  all 
other  documentation  required  by 

§  356.13.  The  Citizenship  Approval 
Officer  will  issue  a  letter  ruling  within 
120  days  of  receiving  all  applicable 
documents. 

(b)  An  owner  that  receives  a  letter 
ruling  pursuant  to  paragraph  (a)  of  this 
section  must  submit,  within  10  business 
days  prior  to  October  1,  2001,  a 
certification  that  the  information 
contained  in  the  Affidavit  of  U.S. 
Citizenship  and  in  documents 
submitted  in  support  of  the  request  for 

a  letter  ruling  remains  true  and  accurate. 
If  changes  in  the  information  have 
occurred  between  the  time  of  the 
request  for  the  letter  ruling  and  the  time 
of  the  certification,  the  owner  must 
notify  the  Citizenship  Approval  Officer 
of  those  changes  as  required  by  §  356.5 
and  §  356.17.  The  owner  is  still  required 
to  inform  the  Citizenship  Approval 
Officer  of  any  changes  as  they  occur  as 
required  by  §  356.17  and  not  merely  at 
the  time  of  the  certification. 

(c)  An  owner  of  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
that  does  not  request  a  letter  ruling  prior 
to  June  1,  2001,  and  who  wishes  to  be 
eligible  to  obtain  a  fishery  endorsement 
on  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  on 
October  1,  2001,  must  submit  the 
required  Affidavit  of  U.S.  Citizenship 
and  all  other  documentation  required  by 
§  356.13  to  the  Citizenship  Approval 
Officer  no  later  than  June  1,  2001.  If  a 
completed  Affidavit  of  U.S.  Citizenship 
and  all  required  documentation  is  not 
submitted  by  June  1,  2001,  the  owner 
may  not  be  considered  eligible  to  own 


a  Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  on  October  1, 
2001,  and  the  Vessel  may  be  prohibited 
from  operating  in  the  fisheries  of  the 
United  States  until  an  eligibility 
determination  is  made  by  the 
Citizenship  Approval  Officer. 

(d)  New  owners  of  Fishing  Vessels, 
Fish  Processing  Vessels,  or  Fish  Tender 
Vessels  after  October  1,  2001,  must  file 
the  Affidavit  of  U.S.  Citizenship  and 
other  required  documentation  with  the 
Citizenship  Approval  Officer  in  order 
for  the  Citizenship  Approval  Officer  to 
make  a  determination  as  to  whether  the 
owner  is  eligible  for  a  fishery 
endorsement  to  the  vessel's 
documentation. 

§  356.1 7    Annual  requirements  for  vessel 
owners. 

(a)  An  owner  of  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
must  submit  a  certification  in  the  form 
of  an  Affidavit  of  United  States 
Citizenship  to  the  Citizenship  Approval 
Officer  on  an  annual  basis  as  provided 
in  paragraph  (b)  of  this  section.  This 
annual  certification  requirement  does 
not  excuse  the  owner  ft^om  the 
requirements  of  §  356.5  to  notify  the 
Citizenship  Approval  Officer 
throughout  the  year  when  changes  in 
the  citizenship  information  occur. 

(b)  For  owners  that  hold  annual 
meetings,  the  annual  certification  must 
be  filed  within  30  calendar  days  of  the 
annual  meeting.  For  owners  that  do  not 
hold  an  annual  meeting,  the  annual 
filing  date  will  be  the  date  of  the 
original  filing  of  the  Affidavit  of  U.S. 
Citizenship  with  the  Citizenship 
Approval  Officer. 

(c)  Failure  to  file  the  annual 
certification  in  a  timely  manner  may 
result  in  the  expiration  of  the  vessel's 
fishery  endorsement,  which  will 
prohibit  the  vessel  from  operating  in  the 
fisheries  of  the  United  States. 

Subpart  0— Mortgages 

§  356.1 9    Requirements  to  hold  a  Preferred 
Mortgage. 

(a)  In  order  for  Mortgagee  to  be 
eligible  to  obtain  a  Preferred  Mortgage 
on  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel,  it  must 
be: 

(1)  A  Citizen  of  the  United  States; 

(2)  A  state  or  federally  chartered 
financial  institution  that  complies  with 
the  Controlling  Interest  requirements  of 
section  2(b)  of  the  1916  Act,  46  App. 
U.S.C.  802Cb);  or 

(3)  A  Mortgage  Trustee  that  qualifies 
as  a  Citizen  of  the  United  States  and  that 
has  satisfied  the  requirements  of 
§§356.27-356.31. 
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(b)  The  Mortgagee  must  file  an 
Affidavit  of  United  States  Citizenship 
demonstrating  that  it  complies  with  the 
citizenship  requirements  that 
correspond  to  the  provisions  of       i 
peuagraph  (a)  of  this  section  under  } 
which  the  Mortgagee  qualifies. 

(c)  In  addition  to  the  Affidavit  of  U.S. 
Citizenship,  a  certified  copy  of  the 
Articles  of  Incorporation  and  Bylaws,  or 
other  comparable  corporate  documents 
must  be  submitted  to  the  Citizenship 
Approval  Officer. 

(d)  A  Preferred  Mortgagee  must 
provide  an  annual  certification  to  the 
Citizenship  Approval  Officer  in  the 
form  of  an  Affidavit  of  United  States 
Citizenship  evidencing  its  continued 
status  as  a  Citizen  of  the  United  States 
or,  if  a  state  or  federally  chartered 
financial  institution,  that  it  complies 
with  the  Controlling  Interest 
requirements  of  section  2(b)  of  the  1916 
Act,  46  App.  U.S.C.  802(b),  during  the 
period  that  it  holds  a  Preferred  Mortgage 
on  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel.  The 
certification  must  be  submitted  within 
30  days  of  the  one  year  anniversary  of 
the  original  filing. 

§356.21     General  approval  of  Non-Citizen 
lender's  standard  loan  or  mortgage 
agreements. 

(a)  A  Non-Citizen  Lender  that  is  a 
financial  institution  engaged  in  the 
business  of  financing  Fishing  Vessels, 
Fish  Processing  Vessels,  and  Fish 
Tender  Vessels  may  apply  to  the 
Citizenship  Approval  Officer  for  general 
approval  of  its  standard  loan  and 
mortgage  agreements  for  such  vessels.  In 
order  to  obtain  general  approval  for  its 
standard  loan  and  mortgage  agreements, 
a  Non-Citizen  Lender  using  an  approved 
Mortgage  Trustee  must  submit  to  the 
Citizenship  Approval  Officer: 

(1)  A  copy  of  its  standard  loan  or 
mortgage  agreement  for  Fishing  Vessels, 
Fish  Processing  Vessels,  and  Fish 
Tender  Vessels,  including  all  covenants 
that  may  be  included  in  the  loan  or 
mortgage  agreement;  and, 

(2)  A  certification  that  it  will  not  use 
covenants  or  restrictions  in  the  loan  or 
mortgage  agreement  outside  of  those 
approved  by  the  Citizenship  Approval 
Officer  without  obtaining  the  prior 
approval  of  the  Citizenship  Approval 
Officer. 

(b)  A  Non-Citizen  Lender  that  receives 
general  approval  may  enter  into  loans 
and  mortgages  on  Fishing  Vessels,  Fish 
Processing  Vessels,  and  Fish  Tender 
Vessels  without  prior  approval  from  us 
of  each  individual  loan  or  mortgage; 
provided,  that  the  loan  or  mortgage 
conforms  to  the  standard  agreement 
approved  by  the  Citizenship  Approval 


Officer  and  does  not  include  any  other 
covenants  that  have  not  been  approved 
by  the  Citizenship  Approval  Officer. 

(c)  The  Non-Citizen  Lender  must 
provide  an  aimual  certification  to  the 
Citizenship  Approval  Officer  certifying 
that  all  loans  and  mortgages  on  Fishing 
Vessels,  Fish  Processing  Vessels,  and 
Fish  Tender  Vessels  entered  into  under 
this  general  approval  conform  to  the 
standard  agreement  approved  by  us  and 
do  not  contain  covenants  that  were  not 
reviewed  and  approved  by  the 
Citizenship  Approval  Officer.  The 
certification  must  be  submitted  within 
30  days  of  the  one  year  armiversary  of 
the  previous  approval. 

(d)  If  the  Non-Citizen  Lender  wishes 
to  use  covenants  that  were  not  approved 
piusuant  to  this  section,  it  must  submit 
the  new  covenants  to  the  Citizenship 
Approval  Officer  for  approval. 

(e)  A  Non-Citizen  Lender  that  has 
received  general  approval  for  its  lending 
program  and  that  uses  covenants  in  a 
loan  or  mortgage  on  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  that  have  not  been  approved  by 
the  Citizenship  Approval  Officer  or  that 
files  a  false  certification  with  the 
Citizenship  Approval  Officer  will  be 
subject  to  loss  of  its  general  approval 
and  civil  and  criminal  penalties 
piu-suant  to  18  U.S.C.  §  1001.  In 
addition,  the  Citizenship  Approval 
Officer  may  determine  tbat  there  has 
been  an  impermissible  transfer  of 
control  to  a  Non-Citizen  and  the  vessel 
owner  is  not  eligible  to  document  the 
vessel  with  a  fishery  endorsement. 

§356.23    Restrictive  loan  covenants 
approved  for  use  by  non-citizen  lenders. 

(a)  We  approve  the  following  standard 
loan  covenants  which  may  restrict  the 
activities  of  the  borrower  without  the 
lender's  consent  and  which  may  be 
included  in  loan  agreements  or  other 
documents,  between  an  owner  of  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  and  an  unrelated 
Non-Citizen  Lender  that  is  using  an 
approved  Mortgage  Trustee  to  hold  the 
mortgage  and  debt  instrument  for  the 
benefit  of  the  Non-Citizen  Lender,  so 
long  as  the  lender's  consent  is  not 
unreasonably  withheld: 

(1)  Borrower  cannot  sell  part  or  all  of 
its  assets; 

(2)  Borrower  CcUinot  merge, 
consolidate,  reorganize,  dissolve,  or 
liquidate; 

(3)  Borrower  caimot  undertake  new 
borrowing  or  contingent  liabilities; 

(4)  Borrower  cannot  insure,  guaranty 
or  become  otherwise  liable  for  debt 
obligations  of  any  other  entity.  Person, 
etc.; 


(5)  Borrower  cannot  Charter  or  lease 
a  vessel  which  is  collateral  for  the  loan; 

(6)  Borrower  caiuiot  incur  Uens, 
except  any  permitted  liens  that  may  be 
set  forth  in  the  loan  or  other  financing 
docvunents; 

(7)  Borrower  must  limit  its 
investments  to  marketable  investments 
guaranteed  by  the  United  States  or  a 
State,  or  conunercial  paper  with  the 
highest  rating  of  a  generally  recognized 
rating  service; 

(8)  Borrower  cannot  make  structiual 
alterations  or  any  other  major  alteration 
to  the  vessel; 

(9)  Borrower,  if  in  arrears  in  its  debt 
obligations  to  the  lender,  cannot  make 
dividend  payments  on  its  capital  stock; 
and, 

(10)  Borrower,  if  in  arrears  in  its  debt 
obligations  to  the  lender,  may  not  make 
excessive  contributions  to  pension 
plans,  payment  of  employee  bonuses,  or 
make  excessive  contributions  to  stock 
option  plans,  or  provide  other  major 
firinge  benefits  in  terms  of  dollar  amoimt 
to  its  employees,  officers,  and  directors, 
such  as  loans,  etc. 

(b)  The  mortgage  may  not  include 
covenants  that  allow  the  Mortgagee  to 
operate  the  vessel  except  as  provided  for 
in  §356.25. 

§  356.25    Operation  of  fistiing  vessels,  fish 
processing  vessels,  or  fish  tender  vessels 
by  mortgagees. 

(a)  A  Mortgagee  that  has  demonstrated 
to  MARAD  that  it  qualifies  as  a  Citizen 
of  the  United  States  and  is  eligible  to 
own  a  vessel  with  a  fishery  endorsement 
may  operate  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessel. 

(b)  A  Mortgagee  not  eligible  to  own  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  cannot  operate,  or 
cause  operation  of,  the  vessel  in  the 
fisheries  of  the  United  States.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  the  vessel  may  not  be  operated 
for  any  purpose  without  the  prior 
written  approval  of  the  Citizenship 
Approval  Officer. 

(c)  A  Mortgagee  not  eligible  to  own  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  may  operate  the 
vessel  for  a  non-commercial  purpose  to 
the  extent  necessary  for  the  immediate 
safety  of  the  vessel  or  for  repairs, 
drydocking  or  berthing  changes; 
provided,  that  the  vessel  is  operated 
under  the  command  of  a  Citizen  of  the 
United  States  and  for  no  longer  than  15 
calendar  days. 

(d)  A  Mortgagee  that  is  holding  a 
Preferred  Mortgage  on  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  but  that  is  not  eligible  to  owti  a 
Fishing  Vessel.  Fish  Processing  Vessel, 
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(6)  Meet  any  other  requirements 
prescribed  by  the  Citizenship  Approval 
Officer. 

(c)  The  Mortgage  Trustee  must  submit 
to  the  Citizenship  Approval  Officer  the 
following  documentation  in  order  to  be 
an  approved  Mortgage  Trustee: 

(1)  An  application  for  approval  as  a 
Mortgage  Trustee  as  set  out  in  paragraph 
(g)  of  this  section; 

(2)  An  Affidavit  of  U.S.  Citizenship 
setting  forth  the  required  information 
necessary  to  determine  that  the 
applicant  qualifies  as  a  Citizen  of  the 
United  States; 

(3)  A  certified  copy  of  the  Articles  of 
Incorporation  and  Bylaws,  or  other 
comparable  documents; 

(4)  A  copy  of  the  most  recent 
published  report  of  condition  of  the 
Mortgage  Trustee;  and, 

(5)  A  certification  that  the  Mortgage 
Trustee  is  authorized  under  the  laws  of 
the  United  States  or  of  a  State  to 
exercise  corporate  trust  powers  and  is 
subject  to  supervision  or  examination  by 
an  official  of  the  United  States  or  of  a 
State; 

(d)  Any  right  set  forth  in  a  mortgage 
on  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  cannot  be 
issued,  assigned,  or  transferred  to  a 
person  who  is  not  eligible  to  be  a 
Mortgagee  without  the  approval  of  the 
Citizenship  Approval  Officer. 

(e)  Mortgage  Trustees  approved  by  the 
Citizenship  Approval  Officer  must  not 
assume  any  fiduciary  obligations  in 
favor  of  Non-Citizen  lenders  that  are  in 
conflict  with  the  U.S.  Citizen  ownership 
and  control  requirements  set  forth  in  the 
AFA,  without  the  approval  of  the 
Citizenship  Approval  Officer. 

(f)  We  will  periodically  publish  a  list 
of  Approved  Mortgage  Trustees  in  the 
Federal  Register,  but  current 
information  as  to  the  status  of  any 
particular  Mortgage  Trustee  must  be 
obtained  from  the  Citizenship  Approval 
Officer. 

(g)  An  application  to  be  approved  as 
a  Mortgage  Trustee  should  include  the 
following:  The  undersigned  (the 
"Mortgage  Trustee")  hereby  applies  for 
approval  as  Mortgage  Trustee  pursuant 
to  46  U.S.C.  12102(c)(4)  and  the 
Regulation  (46  CFR  part  356),  prescribed 
by  the  Maritime  Administration 
("MARAD").  All  terms  used  in  this 
application  have  the  meaning  given  in 
the  Regulation. 

In  support  of  this  application,  the 
Mortgage  Trustee  certifies  to  and  agrees 
with  MARAD  as  hereinafter  set  forth: 

The  Mortgage  Trustee  certifies: 
(a)  That  it  is  acting  or  proposing  to  act  as 
Mortgage  Trustee  on  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessels 


documented,  or  to  be  documented  under  the 
U.S.  registry; 
(b)  That  it— 

(1)  Is  organized  as  a  corporation  under  the 
laws  of  the  United  States  or  of  a  State  and 

is  doing  business  in  the  United  States; 

(2)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers; 

(3)  Is  a  Citizen  of  the  United  States  eligible 
to  own  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  within  the 
meaning  of  46  U.S.C.  12102(c)  and  section 
2(c)  of  the  1916  Act,  as  amended,  (46  App. 
U.S.C.  802(c))  and  is  eligible  to  own  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel; 

(4)  Is  subject  to  supervision  or  examination 
by  an  official  of  the  United  States 
Government  or  a  State;  and 

(5)  Has  a  combined  capital  and  surplus  of 
at  least  $3,000,000  as  set  forth  in  its  most 
recent  published  report  of  condition,  a  copy 
of  which,  dated ,  is  attached. 

The  Mortgage  Trustee  agrees: 

(a)  That  it  will,  so  long  as  it  shall  continue 
to  be  on  the  List  of  Approved  Mortgage 
Trustees  referred  to  in  the  Regulation: 

(1)  Notify  the  Citizenship  Approval  Officer 
in  writing,  within  20  days,  if  it  shall  cease 

to  be  a  corporation  which: 

(i)  Is  organized  under  the  laws  of  the 
United  States  or  of  a  State,  and  is  doing 
business  under  the  laws  of  the  United  States 
or  of  a  State; 

(ii)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers; 

(iii)  Is  a  Citizen  of  the  United  States; 

(iv)  Is  subject  to  supervision  or 
examination  by  an  authority  of  the  U.S. 
Government  or  of  a  State; 

(v)  has  a  combined  capital  and  surplus  (as 
set  forth  in  its  most  recent  published  report 
of  condition)  of  at  least  $3,000,000. 

(2)  notify  the  Citizenship  Approval  Officer 
in  writing,  of  any  changes  in  its  name, 
address,  officers,  directors,  stockholders, 
articles  of  incorporation  or  bylaws  as  such 
changes  occur; 

(3)  furnish  to  the  Citizenship  Approval 
Officer  on  an  annual  basis: 

(i)  an  Affidavit  of  U.S.  Citizenship 
demonstrating  compliance  with  the  U.S. 
citizenship  requirements  of  the  AFA; 

(ii)  a  current  copy  of  the  Articles  of 
Incorporation  and  Bylaws,  or  other 
comparable  corporate  documents; 

(iii)  a  copy  of  the  most  recent  published 
report  of  condition  of  the  Mortgage  Trustee; 
and, 

(iv)  a  list  of  the  Fishing  Vessels,  Fish 
Processing  Vessels,  and  Fish  Tender  Vessels 
and  the  respective  lenders  for  which  it  is 
acting  as  Mortgage  Trustee. 

(4)  furnish  to  the  Citizenship  Approval 
Officer  any  further  relevant  and  material 
information  concerning  its  qualifications  as 
Mortgage  Trustee  under  which  it  is  acting  or 
proposing  to  act  as  Mortgage  Trustee,  as  the 
Citizenship  Approval  Officer  may  from  time  . 
to  time  request;  and, 

(5)  permit  representatives  of  the  Maritime 
Administration,  upon  request,  to  examine  its 
books  and  records  relating  to  the  matters 
referred  to  herein; 

(b)  That  it  will  not  issue,  assign,  or  in  any 
manner  transfer  to  a  person  not  eligible  to 
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own  a-^ocumented  vessel,  any  right  under  a 
mortgage  of  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel,  or  operate 
such  vessel  writhoul  the  approval  of  the 
Citizenship  Approval  Officer;  except  that  it 
may  operate  the  vessel  to  the  extent 
necessary  for  the  immediate  safety  of  the 
vessel,  for  its  direct  return  to  the  United 
States  or  for  its  movement  within  the  United 
States  for  repairs,  drydocking  or  berthing 
changes,  but  only  under  the  command  of  a 
Citizen  of  the  United  States  for  a  period  not 
to  exceed  15  calendar  days; 

(c)  That  after  a  responsible  official  of  such 
Mortgage  Trustee  obtains  knowledge  of  a 
foreclosure  proceeding,  including  a 
proceeding  in  a  foreign  jurisdiction,  that 
involves  a  documented  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel  on 
which  it  holds  a  mortgage  pursuant  to 
approval  under  the  Regulation  and  to  which 
46  App.  U.S.C.  802(c)  and  46  U.S.C.  12102(c) 
are  applicable,  it  shall  promptly  notify  the 
Citizenship  Approval  Officer  with  respect 
thereto,  and  shall  ensure  that  the  court  or 
other  tribunal  has  proper  notice  of  those 
provisions;  and 

(d)  That  it  shall  not  assume  any  fiduciary 
obligation  in  favor  of  Non-Citizen 

-  beneficiaries  that  is  in  conflict  with  any 
restrictions  or  requirements  of  the 
Regulation. 

This  application  is  made  in  order  to  induce 
the  Maritime  Administration  to  grant 
approval  of  the  undersigned  as  Mortgage 
Trustee  pursuant  to  46  App.  U.S.C.  802(c) 
and  46  U.S.C.  12102(c)  and  the  Regulation, 
and  may  be  relied  on  by  the  Citizenship 
Approval  Officer  for  such  purposes.  False 
statements  in  this  application  may  subject 
the  applicant  to  fine  or  imprisonment,  or 
both,  as  provided  for  violation  of  the 
proscriptions  contained  in  18  U.S.C.  286, 
287,  and  1001. 

Dated  this day  of ,  20 . 

ATTEST: 

MORTGAGE  TRUSTEE'S  NAME  &  ADDRESS 


(Print  or  type  name  below) 


(SEAL) 
By: 


(Print  or  type  name  below) 


TITLE 

§  356.31     Maintenance  of  Mortgage  Trustee 
approval. 

(a)  A  Mortgage  Trustee  that  holds  a 
Preferred  Mortgage  on  a  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  must  submit  the  following 
information  to  the  Citizenship  Approval 
Officer  during  each  year  that  it  is  acting 
as  a  Mortgage  Trustee: 

(1)  An  Affidavit  of  U.S.  Citizenship 
demonstrating  compliance  with  the  U.S. 
citizenship  requirements  of  the  AFA; 

(2)  A  current  copy  of  the  Articles  of 
Incorporation  and  Bylaws,  or  other 
comparable  corporate  documents; 

(3)  A  copy  of  the  most  recent 
published  report  of  condition  of  the 
Mortgage  Trustee;  and. 


(4)  A  list  of  the  Fishing  Vessels,  Fish 
Processing  Vessels,  and  Fish  Tender 
Vessels  and  the  respective  lenders  for 
which  it  is  acting  as  Mortgage  Trustee. 

(b)  The  Mortgage  Trustee  must  file  the 
documents  required  in  paragraph  (a)  of 
this  section  within  thirty  (30)  days  of 
the  annual  stockholder's  meeting  of  the 
Mortgage  Trustee,  or  if  no  annual 
meeting  is  held,  then  the  filing  must  be 
within  thirty  (30)  days  of  the 
anniversary  date  of  the  original 
Affidavit  of  U.S.  Citizenship  filed  with 
MARAD. 

(c)  If  at  any  time  the  Mortgage  Trustee 
fails  to  meet  the  statutory  requirements 
set  forth  in  the  AFA,  the  Mortgage 
Trustee  must  notify  the  Citizenship 
Approval  Officer  of  such  failure  to 
qualify  as  a  Mortgage  Trustee  not  later 
than  twenty  (20)  days  after  the  event 
causing  such  failiu^.  We  will  publish  in 
the  Federal  Register  a  disapproval 
notice  and  will  so  notify  the  U.S.  Coast 
Guard  and  the  Mortgage  Trustee  of  such 
disapproval  by  providing  them  a  copy  of 
the  disapproval  notice.  Within  thirty 
(30)  days  of  such  publication  in  the 
Federal  Register,  the  disapproved 
Mortgage  Trustee  must  transfer  its 
fiduciary  responsibilities  to  a  successor 
Mortgage  Trustee,  approved  by  the 
Citizenship  Approval  Officer. 

§  356.37    Operation  of  a  Fishing  Vessei, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  by  a  Mortgage  Trustee. 

An  approved  Mortgage  Trustee  cannot 
operate  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
without  the  approval  of  the  Citizenship 
Approval  Officer,  except  where  non- 
commercial operation  is  necessary  for 
the  immediate  safety  of  the  vessel  and 
the  vessel  is  operated  under  the 
comniand  of  a  Citizen  of  the  United 
States  for  a  period  of  no  more  than  15 
calendar  days. 

Subpart  F— Charters,  Management 
Agreements  and  Exclusive  or  Long- 
Term  Contracts 

§356.39    Charters. 

(a)  Charters  to  Citizens  of  the  United 
States: 

(1)  Bareboat  charters  may  be  entered 
into  with  Citizens  of  the  United  States 
subject  to  approval  by  the  Citizenship 
Approval  Officer  that  the  charterer  is  a 
Citizen  of  the  United  States.  The 
bareboat  charterer  of  the  Fishing  Vessel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  must  submit  an  Affidavit  of  U.S. 
Citizenship  to  the  Citizenship  Approval 
Officer  for  review  and  approval  prior  to 
entering  into  such  charter. 

(2)  Time  charters,  voyage  charters  and 
other  charter  arrangements  that  do  not 


constitute  a  bareboat  charter  of  the 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  may  be  entered 
into  with  Citizens  of  the  United  States. 
The  charterer  must  submit  an  Affidavit 
of  U.S.  Citizenship  to  the  Citizenship 
Approval  Officer  within  30  days  of 
execution  of  the  charter. 

(b)  Charters  to  Non-Citizens: 

(1)  Bareboat  or  demise  charters  to 
Non-Citizens  of  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessels,  including  Fish  Tender  Vessels 

■  and  Fish  Processing  Vessels,  are 
prohibited. 

(2)  Time  charters,  voyage  charters  and 
other  charters  that  are  not  a  demise  of  ' 
the  vessel  may  be  entered  into  with 
Non-Citizens  for  the  charter  of 
dedicated  Fish  Tender  Vessels  and  Fish 
Processing  Vessels  that  are  not  engaged 
in  the  Harvesting  of  fish  or  fishery 
resources.  A  copy  of  the  charter  must  be 
submitted  to  the  Citizenship  Approval 
Officer  prior  to  being  executed  in  order 
for  the  Citizenship  Approval  officer  to 
verify  that  the  charter  is  not  in  fact  a 
demise  of  the  vessel. 

(3)  Time  charters,  voyage  charters  and 
other  charters  of  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessels  to  Non-Citizens  are  prohibited  if 
the  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  will  be 
used  to  Harvest  fish  or  fishery  resources. 

(c)  We  reserve  the  right  to  request  a 
copy  of  any  time  charter,  voyage  charter, 
contract  of  affreightment  or  other 
Charter  of  a  Fishing  Vessel.  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
in  order  to  confirm  that  the  Charter  is 
not  a  bareboat  charter  of  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel. 

(d)  Any  violation  of  this  section  will 
render  the  vessel's  fishery  endorsement 
inunediately  invalid. 

§356.41     Management  agreements. 

(a)  An  owner  or  bareboat  charterer  of 
a  Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  may  enter  into  a 
management  agreement  with  a  Non- 
Citizen  in  which  the  management 
company  provides  marketing  services, 
consulting  services  or  other  services  that 
are  ministerial  in  nature  and  do  not 
convey  control  of  the  vessel  to  the  Non- 
Citizen. 

(b)  An  owner  or  bareboat  charterer  of 
a  Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  may  not  enter 
into  a  management  agreement  that  „ 
allows  the  Non-Citizen  to  appoint, 
discipline  or  replace  the  crew  or  the 
master,  direct  the  operations  of  the 
vessel  or  to  otherwise  effectively  gain 
control  over  the  management  and 
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schedules  that  specify  the  maximum  age 
of  fish  to  be  delivered  and  a  method  to 
coordinate  delivery  to  the  purchaser; 

(6)  Provide  for  methods  of  calculating 
price  per  pound  or  other  price 
schedules  and  a  schedule  for  payment 
for  delivered  fish; 

(7)  Provide  for  an  arbitration 
mechanism  in  the  event  of  dispute;  and 

(8)  Provide  for  the  purchaser  to 
furnish  off  loading  crew,  but  no  vessel 
crew  members. 

(c)  An  owner  or  bareboat  charterer  of 

-  a  Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  must  obtain  the 
approval  of  the  Citizenship  Approval 
Officer  prior  to  entering  into  any 
agreement  or  contract  vdth  a  Non- 
Citizen  for  the  sale  and/or  marketing  of 
all  or  a  significant  portion  of  a  vessel's 
catch  if  the  agreement  or  contract 
contains  provisions  which  in  any  way 
convey  to  the  purchaser  of  the  vessel's 
catch  control  over  the  operation, 
management  or  harvesting  activities  of 
the  vessel,  vessel  owner,  or  bareboat 
charterer  other  than  as  provided  for  in 
paragraph  (b)  of  this  section. 

(d)  An  owner  or  bareboat  charterer 
must  submit,  with  its  Affidavit  of 
United  States  Citizenship  and  annually 
thereafter,  a  list  of  any  long-term  or 
exclusive  sales  or  marketing  agreements 
to  which  it  is  a  party  and  the  principle 
parties  to  those  agreements.  If  requested, 
a  copy  of  such  agreements  must  be 
provided  to  the  Citizenship  Approval 
Officer. 

§  356.45    Advance  of  funds. 

(a)  A  Non-Citizen  may  advance  funds 
to  the  owner  or  bareboat  charterer  of  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  where  the  basis 
of  the  advancement  is  an  agreement 
between  the  Non-Citizen  and  the  vessel 
owner  or  bareboat  charterer  to  sell  all  or 
a  portion  of  the  vessel's  catch  to  the 
Non-Citizen  if: 

(1)  The  funds  are  used  for  working 
capital  and  not  for  capital  expenditures 
on  the  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel; 

(2)  The  amount  of  the  advancement 
does  not  exceed  the  annual  value  of  the 
sales  contract; 

(3)  The  Non-Citizen  is  not  granted  any 
rights  whatsoever  to  control  the 
operation,  management  and  harvesting 
activities  of  the  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender 
Vessel; 

(4)  The  owner  or  bareboat  charterer 
submits  to  the  Citizenship  Approval 
Officer  within  30  days  of  execution  a 
description  of  the  arrangement  and  a 
certification  and  warranty  that  the 
agreement  or  contract  with  the  Non- 
Citizen  does  not  convey  control  over  the 


vessel,  the  vessel  owner  or  bareboat 
charterer  in  any  manner  whatsoever; 
and, 

(5)  No  security  interest  in  the  vessel 
is  conveyed  as  collateral  for  the  advance 
of  funds. 

(b)  An  owner  or  bareboat  charterer 
may  enter  into  an  unsecured  letter  of 
credit  or  promissory  note  with  a  U.S. 
branch  of  a  Non-Citizen  Lender  if: 

(1)  The  Non-Citizen  Lender  is  not 
affiliated  with  any  party  with  whom  the 
owner  or  bareboat  charter  has  entered 
into  a  mortgage,  long-term  or  exclusive 
marketing,  sales  or  purchase  agreement, 
or  other  similar  contract; 

(2)  The  Non-Citizen  Lender  is  not 
granted  any  rights  whatsoever  to  control 
the  owner  or  the  operation,  management 
and  harvesting  activities  of  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel;  and, 

(3)  The  owner  or  bareboat  charterer 
submits  to  the  Citizenship  Approval 
Officer  within  30  days  of  execution  a 
description  of  the  arrangement  and  a 
certification  and  warranty  that  the 
agreement  or  contract  with  the  Non- 
Citizen  Lender  does  not  convey  control 
over  the  vessel,  the  vessel  owner  or 
bareboat  charter  in  any  manner 
whatsoever. 

(c)  The  Citizenship  Approval  Officer 
may  request  a  copy  of  any  agreement  for 
an  advance  of  funds  or  letter  of  credit 

in  order  to  determine  if  it  contains  an 
impermissible  conveyance  of  control  to 
a  Non-Citizen. 

Subpart  G — Special  Requirements  for 
Certain  Vessels 


§356.47 
vessels. 


Special  requirements  for  large 


(a)  Unless  exempted  in  paragraph  (b) 
of  this  section,  a  vessel  is  not  eligible  for 
a  fishery  endorsement  under  46  U.S.C. 
12108  if: 

(1)  It  is  greater  than  165  feet  in 
registered  length; 

(2)  It  is  more  than  750  gross  registered 
tons;  or 

(3)  It  possesses  an  engine  or  engines 
capable  of  producing  a  total  of  more 
than  3,000  shaft  horsepower. 

(b)  A  vessel  that  meets  one  or  more  of 
the  conditions  in  paragraph  (a)  of  this 
section  may  still  be  eligible  for  a  fishery 
endorsement  if: 

(1)  A  certificate  of  documentation  was 
issued  for  the  vessel  and  endorsed  with 
a  fishery  endorsement  that  was  effective 
on  September  25, 1997; 

(2)  The  vessel  is  not  placed  under 
foreign  registry  after  October  6, 1998; 

(3)  In  the  event  of  the  invalidation  of 
the  fishery  endorsement  after  October  6, 
1998,  application  is  made  for  a  new 
fishery  endorsement  within  fifteen  (15) 
business  days  of  such  invalidation;  or 
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(4)  The  Vessel  is  engaged  exclusively 
in  the  menhaden  fishery  in  the 
geographic  region  governed  by  the 
South  Atlantic  Fisheries  Council  or  the 
Gulf  of  Mexico  Fisheries  Council. 

(c)  A  vessel  that  is  prohibited  from 
receiving  a  fishery  endorsement  under 
paragraph  (a)  of  this  section  will  be 
eligible  if  the  owner  of  such  vessel 
demonstrates  to  MARAD  that  the 
regional  fishery  management  council  of 
jurisdiction  established  under  section 
302(a)(1)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  section  1852(a)(1))  has 
recommended  after  October  6, 1998,  and 
the  Secretary  of  Commerce  has 
approved,  conservation  and 
management  measures  in  accordance 
with  the  American  Fisheries  Act  of 
1998,  Tide  II,  Division  C,  Pub.  L.  105- 
277,  to  allow  such  vessel  to  be  used  in 
fisheries  under  such  council's  authority. 

§  356.49    Penalties. 

If  the  owner  or  the  representative  or 
agent  of  the  owner  knowingly  falsified 
or  concealed  a  material  fact  or 
knowingly  made  a  false  statement  or 
representation  with  respect  to  the 
eligibility  of  the  vessel  under  section 
12102(c)  of  Tide  46,  United  States  Code, 
in  applying  for  or  applying  to  renew  the 
vessel's  fishery  endorsement,  the 
following  penalties  may  apply: 

(a)  The  vessel's  fishery  endorsement 
shall  be  revoked; 

(b)  A  fine  of  up  to  $100,000  may  be 
assessed  against  the  vessel  owner  for 
each  day  in  which  such  vessel  has 
engaged  in  fishing  (as  such  term  is 
defined  in  section  3  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1802)) 
within  the  exclusive  economic  zone  of 
the  United  States;  and 

-  (c)  The  owner,  representative  or  agent 
may  be  subject  to  additional  fines, 
penalties  or  both  for  violation  of  the 
proscriptions  of  18  U.S.C.  1001  (see  also 
18  U.S.C.  286,287). 

§  356.51     Exemptions  for  specific  vessels. 

(a)  Vessels  listed  in  paragraph  (b)  of 
this  section  are  exempt  from  the 
requirements  of  section  12102(c)  of  Title 
46,  United  States  Code,  and  this  p#C 
until  such  time  after  October  1,  2001,  as 
more  than  50  percent  of  the  interest 
owned  and  controlled  in  the  vessel 
changes:  provided,  that  the  vessel 
maintains  eligibility  for  a  fishery 
endorsement  under  the  federal  law  that 
was  in  effect  on  October  1,  1998. 

(b)  The  following  vessels  are  exempt 
from  the  requirements  of  46  U.S.C. 
12102(c): 

(1)  EXCELLENCE  (United  States 
official  number  296779); 


(2)  GOLDEN  ALASKA  (United  States 
official  number  651041); 

(3)  OCEAN  PHOENIX  (United  States 
official  number  296779); 

(4)  NORTHERN  TRAVELER  (United 
States  official  number  635986);  and 

(5)  NORTHERN  VOYAGER  (United 
States  official  number  637398)  or  a 
replacement  for  die  NORTHERN 
VOYAGER  that  complies  with 
paragraphs  2,5,  and  6  of  section  208(g) 
oftheAFA. 

(c)  The  NORTHERN  VOYAGER  and 
NORTHERN  TRAVELER  must  be  used 
in  a  fishery  under  the  authority  of  a 
regional  fishery  management  council 
other  than  the  New  England  Fishery 
Management  Council  or  Mid-Atlantic 
Fishery  Management  Council 
established,  respectively,  under 
subparagraphs  (A)  and  (B)  of  section 
302(a)(1)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1852(a)(1)(A)  and  (B). 

(d)  The  EXCELLENCE,  GOLDEN 
ALASKA,  and  OCEAN  PHOENIX  may 
not  be  used  to  Harvest  fish. 

(e)  The  following  Fishing  Vessels, 
Fish  Processing  Vessels,  or  Fish  Tender 
Vessels  are  exempt  fit)m  the  ownership 
and  Mortgagee  requirements  of  the  AFA 
and  part  356: 

(1)  Fishing  Vessels,  Fish  Processing 
Vessels,  or  Fish  Tender  Vessels  engaged 
in  fisheries  in  the  exclusive  economic 
zone  under  the  authority  of  the  Western 
Pacific  Fishery  Management  Council 
established  under  section  302(a)(1)(H)  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  §  1852(a)(1)(H)),  and 

(2)  Purse  seine  vessels  when  they  are 
engaged  in  tuna  fishing  in  the  Pacific 
Ocean  outside  the  exclusive  economic 
zone  of  the  United  States  or  pursuant  to 
the  South  Pacific  Regional  Fisheries 
Treaty. 

(f)  Owners  of  vessels  exempt  from  the 
requirements  of  the  AFA  and  part  356 
by  paragraphs  (b)  and  (e)  of  this  section 
must  still  comply  with  the  requirements 
for  a  fishery  endorsement  under  the 
federal  law  that  was  in  effect  on  October 
1.  1998.  The  owners  must  also  submit 

to  the  Citizenship  Approval  Officer  on 
an  annual  basis  an  Affidavit  of  United 
States  Citizenship  in  accordance  with 
§  356.15  demonstrating  that  they 
comply  with  the  Controlling  Interest 
requirements  of  the  section  2(b)  of  the 
1916  Act.  In  addition: 

(1)  The  owners  of  the  Fishing  Vessels, 
Fish  Processing  Vessels,  or  Fish  Tender 
Vessels  listed  in  paragraph  (b)  of  this 
section  that  are  exempt  from  the  new 
requirements  of  46  U.S.C.  section 
12102(c)  must  specifically  outline  the 
current  ownership  structure,  any 
changes  in  the  ownership  structure  that 


have  occurred  since  the  filing  of  the  last 
Affidavit,  and  a  chronology  of  all 
changes  that  have  occurred  since 
October  6,  1998;  and, 

(2)  The  owners  of  Fishing  Vessels, 
Fish  Processing  Vessels,  or  Fish  Tender 
Vessels  exempted  under  paragraph  (e)  of 
this  section  must  note  on  the  Affidavit 
that  the  owner  is  claiming  an  exemption 
from  the  requirements  of  part  356 
pursuant  to  §  356.51(e). 

Subpart  H — International  Agreements 

§  356.53    Conflicts  with  international 
agreements. 

(a)  If  the  owner  or  Mortgagee  of  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  believes  that  there 
is  a  conflict  between  46  CFR  part  356 
and  any  international  treaty  or 
agreement  to  which  the  United  States  is 
a  party  on  October  1 ,  2001 ,  and  to 
which  the  United  States  is  ciurently  a 
party,  the  owner  or  Mortgagee  may 
petition  the  Citizenship  Approval 
Officer  for  a  ruling  that  all  or  part  of  the 
requirements  of  part  356  do  not  apply 

to  that  particular  owner  or  particular 
Mortgagee  with  respect  to  a  specific 
vessel;  provided,  the  petitioner  had  an 
ownership  interest  in  the  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel,  or  a  mortgage  on  the 
vessel  in  the  case  of  a  Mortgagee,  on 
October  1 ,  2001 ,  and  is  covered  by  the 
international  agreement.  Petitions  may 
be  filed  prior  to  October  1,  2001  by 
owners  or  Mortgagees  with  respect  to 
international  treaties  or  agreements  in 
effect  at  the  time  of  the  petition  which 
are  not  scheduled  to  expire  prior  to 
October  1,  2001. 

(b)  A  petition  for  exemption  from  the 
requirements  of  part  356  must  include: 

(1)  Evidence  of  the  ownership 
structure  of  the  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
as  of  October  1 ,  2001 ,  (or  on  the  date  of 
the  petition  for  petitions  filed  prior  to 
October  1.  2001),  and  any  subsequent 
changes  to  the  ownership  structure  of 
the  vessel; 

(2)  A  copy  of  the  provisions  of  the 
international  agreement  or  treaty  which 
the  owner  believes  are  in  conflict  with 
the  regulations; 

(3)  A  detailed  description  of  how  the 
provisions  of  the  international 
agreement  or  treaty  and  the  regulations 
are  in  conflict; 

(4)  A  certification  in  all  petitions  filed 
on  or  after  October  1,  2001.  that  no 
interest  in  the  vessel-owning  entity  has 
been  transferred  to  a  Non-Citizen  after 
September  30.  2001;  and, 

(5)  For  all  petitions  filed  prior  to 
-October  1.  2001,  a  certification  that  the 
owner  intends  to  transfer  no  interest  in 
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the  vessel-owi  ling  entity  to  a  Non- 
citizen  for  thel  succeeding  year. 

(c)  A  separate  petition  must  be  filed 
for  each  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  unless  the 
Citizenship  Approval  Officer  authorizes 
consolidated  filing.  Petitions  should 
include  two  copies  of  all  materials  and 
should  be  sent  to  the  following  address: 
Maritime  Adniinistration,  Office  of 
Chief  Counsell  Citizenship  Approval 
Officer,  Room  7228,  400  7th  Street, 
S.W.,  Washington,  DC  20590. 

(d)  Upon  r^eipt  of  a  complete 
petition,  the  Citizenship  Approval 
Officer  will  review  the  petition  to 
determine  whether  the  international 
agreement  andthe  requirements  of  Part 
356  are  in  conflict.  To  the  extent  that  it 
is  determined  mat  an  international 
agreement  co\«ering  the  petitioner  is  in 
conflict  with  tpe  requirements  of  part 
356,  and  46  U  S.C.  12102(c)  will  not  be 
applied  to  the  petitioner  with  respect  to 
the  specific  vassel.  The  petitioner  will 
be  required  to  comply  with  the 
dociimentatiop  requirements  as  in  effect 

998,  prior  to  passage  of 


on  October  5 
theAFA. 

(e)  The  o 
Fish  Processi 


r  of  a  Fishing  Vessel, 
Vessel,  or  Fish  Tender 
Vessel  that  is  determined  through  the 
petition  process  to  be  exempt  from  all 
or  part  of  the  requirements  of  part  356 
must  submit  evidence  of  its  ownership 
structxu^  to  the  Citizenship  Approval 
Officer  on  an  Annual  basis.  The  owner 
must  specificaly  set  forth: 

(1)  Its  curreBt  ownership  structure; 

(2)  The  identity  of  all  Non-Citizen 
owners  and  thp  percentage  owned, 

(3)  Any  changes  in  the  ownership 
structure  that  have  occiured  since  the 
filing  of  the  last  Affidavit;  and, 

(4)  A  certifioation  that  no  interest  in 
the  vessel  was  transferred  to  a  Non- 
Citizen  after  September  30,  2001. 

(f)  The  prov  sions  of  part  356  shall 


apply: 
Cl] 


1)  To  all  owners  and  Mortgagees  of 
a  Fishing  Vesssl,  Fish  Processing  Vessel, 
Vessel  who  acquired  an 
vessel  after  October  1, 


or  Fish  Tendei 
interest  in  the 
2001;  and 


(2)  To  the  owner  of  a  Fishing  VeSsel, 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  on  October  1 ,  2001 ,  if  any 
owraership  interest  in  that  owner  is 
transferred  to  or  otherwise  acquired  by 
a  Non-Citizen  after  such  date. 

Subpart  i — Review  of  Harvesting  and 
Processing  Compliance 

§  356.55    Review  of  compliance  with 
harvesting  and  prpcessing  quotas. 

(a)  Upon  the  request  of  either  the 
North  Pacific  Fishery  Coimcil  or  the 
Secretary  of  Commerce,  the  Citizenship 
Approval  Officer  will  review  any 
allegation  that  an  individual  or  entity 
has  exceeded  the  allowable  percentage 
for  harvesting  or  processing  pollock  as 
provided  for  in  section  210(e)(1)  or  (2) 
of  theAFA. 

(b)  The  Citizenship  Approval  Officer 
will  require  a  Person{s)  alleged  to  have 
exceeded  the  cap  to  submit  any 
information  that  is  deemed  relevant  in 
determining  whether  such  Person(s) 
have  exceeded  the  cap. 

(c)  The  Citizenship  Approval  Officer 
will  make  a  finding  as  soon  as 
practicable  and  will  submit  it  to  the 
North  Pacific  Fishery  Council  and  the 
Secretary  of  Commerce. 

(d)  For  purposes  of  this  section,  if  10 
percent  or  more  of  the  interest  in  an 
entity  is  owned  or  controlled  either 
directly  or  indirectly  by  another 
individual  or  entity,  the  two  entities 
will  be  considered  the  same  entity  for 
purposes  of  applying  the  harvesting  and 
processing  caps. 

(1)  For  purposes  of  this  subsection,  an 
entity  will  be  deemed  to  have  an 
ownership  interest  in  a  pollock 
harvesting  or  processing  entity  if  it 
either  owns  a  percentage  of  the  pollock 
harvesting  or  processing  entity  directly 
or  if  ownership  of  can  be  traced  through 
intermediate  entities  to  the  pollock 
harvesting  or  processing  entity.  To 
determine  the  percentage  of  ownership 
interest  that  an  entity  has  in  a  pollock 
harvesting  or  processing  entity  where 
the  ownership  interest  passes  through 
one  or  more  intermediate  entities,  the 


entity's  percentage  of  direct  interest  in 
an  intermediate  entity  is  multiplied  by 
the  intermediate  entity's  percentage  of 
direct  or  indirect  interest  in  the  pollock 
harvesting  or  processing  entity. 

(2)  For  piuposes  of  this  subsection,  an 
entity  will  be  deemed  to  exercise  10 
percent  or  greater  control  over  a  pollock 
harvesting  or  processing  entity  if: 

(i)  It  has  the  right  to  direct  the 
business  of  the  pollock  harvesting  or 
processing  entity; 

(ii)  It  has  the  right  to  appoint 
members  to  the  management  team  of  the 
pollock  harvesting  or  processing  entity 
such  as  the  directors  of  a  corporation  or 
is  a  general  partner  or  joint  venturer  in 
a  harvesting  or  processing  entity; 

(iii)  It  has  the  right  to  direct  the 
business  of  an  entity  that  directly  or 
indirectly  owns  or  controls  10  percent 
of  a  harvesting  or  processing  entity;  or 

(iv)  It  owns  50%  or  more  of  an  entity 
that  owns  or  controls  10  percent  of  a 
pollock  harvesting  or  processing  entity. 

(e)  If  the  Citizenship  Approval  Officer 
determines  that  a  Person  has  violated 

§  210(e)  of  the  AFA,  the  Person  is 
entitled  to  notice  and  an  opportunity  for 
a  hearing  before  the  Secretary  of 
Commerce  in  accordance  with  section 
554  of  title  5,  United  States  Code. 

(f)  Violations  of  section  210(e)  of  the 
AFA  will  be  considered  the  commission 
of  an  act  prohibited  by  section  307  of 
the  Magnuson-Stevens  Fisheries  Act,  16 
U.S.C.  section  1857,  and  may  subject  the 
individual  to: 

(1)  Civil  penalties; 

(2)  Permit  sanctions  applicable  under 
section  308  of  the  AFA;  and 

(3)  Forfeiture  to  the  Secretary  of 
Conunerce  of  any  fish  harvested  or 
processed  during  the  commission  of 
such  act. 

Dated:  December  27,  1999. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-18  Filed  1-4-00;  8:45  am] 
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DEPARTMErf '  OF  AGRICULTURE 


Agricultural 
7CFRPart 


ifketing  Service 


[Docket  No*.  A9-370-A6;  FV99-930-2] 

Tart  Cherries  tSrown  In  the  Stales  of 
Michigan,  Ne«|  York,  Pennsylvania, 
Oregon,  Utah,{  Washington  and 
Wlaconsin;  Recommended  Decision 
and  Opportunity  To  RIe  Written 
Exceptions  to  Proposed  Amendment 
of  Marlieting  Agreement  and  Order  No. 
930 


aoency: 

USDA. 

ACTION 

to  file  exceptic  as 


Agriailtural  Marketing  Service, 
Propo^  rule  and  opportunity 


SUMMARY:  This  reconunended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  tkrt  cherries  grown  in 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  ji/Vashington  and 
Wisconsin.  The  amendments  were 
proposed  by  the  Cherry  Industry 
Administrativa  Board  (Board),  which  is 
responsible  for  local  administration  of 
the  order.  One  amendment  would 
clarify  the  cunient  limitation  on  the 
niunber  of  Board  members  that  may  be 
from,  or  affiliated  with,  a  single  "sales 
constituency"  ^y  amending  the 
definition  of  that  term.  Another  would 
simplify  the  method  used  to  establish 
volume  regulations  for  tart  cherries.  The 
proposed  amendments  are  intended  to 
improve  the  oberation  and  functioning 
of  the  tart  cherry  marketing  order 
program. 

DATES:  Written  exceptions  must  be  filed 
by  February  4, 2000. 
ADDRESSES:  Wiitten  exceptions  should 
be  filed  with  tl^e  Hearing  Clerk,  U.S. 
Department  of  Agricultxire,  room  1081- 
S.  Washington]  DC  20250-9200,  FAX 
number  (202)  720-9776.  Four  copies  of 
all  written  exceptions  should  be 
submitted  and  pey  should  reference  the 
docket  niunbeiE  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  Exce{|tions  will  be  made 
available  for  pilblic  inspection  in  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Dec,  lUarketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  Washington,  D.C.  20250-0200; 
telephone:  (20;  )  720-2491,  or  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  c  antacting  Jay  Guerber, 
Marketing  Ordi  >r  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202) 720-2491;  Fax  (202) 
720-5698. 

SUPPl^MENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  12,  1998, 
and  published  in  the  November  17, 
1998,  issue  of  the  Federal  Register  (63 
FR  63803). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preluuaary  StateaMBt 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
reconunended  decision  with  respect  to 
the  proposed  amendment  of  Marketing 
Agreement  and  Order  No.  930, 
regulating  the  handling  of  tart  cherries 
in  Michigan,  New  York,  Pennsylvania, 
Oregon.  Utah,  Washington  and 
Wisconsin  (hereinafter  referred  to  as  the 
order),  and  the  opportunity  to  file 
written  exceptions  thereto.  Copies  of 
this  decision  can  be  obtained  from  Anne 
M.  Dec  whose  address  is  listed  above. 

This  action  is  issued  piu-suant  to  the 
provisions  of  the  Agricultural  Marketing 
•Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
930  is  based  on  the  record  of  a  public 
hearing  held  in  Grand  Rapids,  Michigan 
on  December  1,  1998,  and  in  Salt  Lake 
City,  Utah  on  December  3,  1998.  Notice  . 
of  this  hearing  was  published  in  the 
Federal  Register  on  November  17,  1998. 
The  notice  of  hearing  contained 
proposals  submitted  by  the  Board. 

Tne  Board  proposed  two 
amendments.  One  would  amend  the 
cxurent  order  provision  which  defines 
the  term  "sales  constituency"  in  order 
to  clarify  the  intent  of  the  Board 
membership  limitation  regarding  sales 
constituency  affiliation.  The  second 
would  simplify  the  method  used  to 
establish  volume  regulations  for  tart 
cherries. 

Also,  the  Fruit  and  Vegetable 
Programs  of  the  Agricultural  Marketing 
Service  (AMS),  proposed  to  allow  such 
changes  as  may  be  necessary  to  the 
order,  if  either  or  both  of  the  above 
amendments  are  adopted,  so  that  all  of 
its  provisions  conform  with  the 
proposed  amendment. 

Eighteen  witnesses  testified  at  the 
hearing.  These  witnesses  represented 


tart  cherry  growers,  processors  and 
marketers  in  Michigan,  Oregon, 
Washington  and  Utah., Some  witnesses 
supported  the  Board's  proposed 
amendments,  while  others  were 
opposed  to  the  recommended  changes. 
At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed 
February  11, 1999,  as  the  final  date  for 
interested  persons  to  file  proposed 
findings  and  conclusions  or  written 
arguments  and  briefs  based  on  the 
evidence  received  at  the  hearing.  That 
date  was  later  extended  to  February  26, 
1999.  Six  briefs  were  filed.  Briefs  in 
support  of  the  proposed  amendments 
were  filed  by  the  Cherry  Industry 
Administrative  Board;  Michigan  grower 
Cherry  Bay  Orchards,  Inc.;  and  CherrCo, 
Inc.  of  Ludington,  Michigan.  Briefs  in 
opposition  to  one  or  both  of  the 
proposed  amendments  were  filed  by 
Oregon  grower  Fruithill,  Inc.;  the 
Oregon  Tart  Cherry  Association;  and 
Washington  grower  Washington  Tart 
Cherry. 

Materia]  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are  as 
follows: 

(1)  Whether  to  clarify  the  current 
limitation  on  the  number  of  Board 
members  that  may  be  from,  or  affiliated 
with,  a  single  "sales  constituency';  and 

(2)  Whether  to  simplify  the  method 
used  to  establish  volimie  regulations  for 
tart  cherries. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof,  are: 

Material  Issue  Niunber  1 — Definition  of 
Sales  Constituency 

The  ciurent  order  provision  which 
defines  the  term  "sales  constituency" 
should  be  amended  in  order  to  clarify 
the  intent  of  the  Board  membership 
limitation  regarding  sales  constituency 
membership  or  affiliation. 

The  tart  cherry  marketing  order, 
which  became  effective  in  1996,  covers 
tart  cherries  grown  in  Michigan,  New 
York,  Permsylvania,  Oregon,  Utah, 
Washington  and  Wisconsin.  The  record 
indicates  that  while  the  order  covers  tart 
cherries  grown  in  seven  States, 
production  is  not  evenly  distributed 
among  those  States.  To  illustrate,  the 
1998-99  tart  cherry  crop  was  about  340 
million  poimds.  Michigan  accoimted  for 
76.4  percent  of  the  production,  followed 
by  Utah  with  9.6  percent,  Wisconsin 
with  4.3  percent,  Washington  with  4.0 
percent.  New  York  with  3.9  percent. 
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Pennsylvania  with  1.2  percent,  and 
Oregon  with  0.6  percent. 

The  record  evidence  is  that  there  are 
about  41  tart  cherry  handlers  covered  by 
the  program  and  about  896  growers  in 
the  production  area.  By  State,  about  72.5 
percent  of  the  growers  are  in  Michigan, 
9.9  percent  in  New  York,  5.3  percent  in 
Utah,  4.5  percent  in  Wisconsin,  3.6 
percent  in  Pennsylvania,  2.5  percent  in 
Oregon,  and  1.7  percent  in  Washington. 

The  program  is  administered  locally 
by  the  18-member  Cherry  Industry 
Administrative  Board.  Among  the 
Board's  responsibilities  is 
recommending  regulations  to 
implement  marketing  order  authorities. 
For  pvuposes  of  Board  representation 
(among  other  things),  the  production 
area  is  divided  into  nine  districts.  Each 
district  is  allocated  one  to  four  Board 
members.  For  those  districts  with  more 
than  one  member,  only  one  of  those 
members  can  be  associated  with  a  single 
"sales  constituency."  Five  of  the  nine 
current  districts,  including  all  districts 
subject  to  volume  regulation,  are 
allocated  more  than  one  member.  Those 
five  districts  are  Northern  Michigan 
(four  members).  Central  Michigan  (three 
members).  Southern  Michigan  (two 
members).  New  York  (two  members), 
and  Utah  (two  members).  The  four 
districts  with  one  member  each  are 
Oregon,  Pennsylvania,  Washington  and 
Wisconsin.  (The  eighteenth  Board 
member  is  selected  to  represent  the 
general  public,  and  need  not  be  from 
any  specific  area.) 

The  term  "sales  constituency"  is 
currently  defined  in  §930.16  of  the 
order  to  mean  a  common  marketing 
organization  or  brokerage  firm  or 
individual  representing  a  group  of 
handlers  or  growers.  Section  930.20(f) 
states  that  not  more  than  one  Board 
member  may  be  from,  or  affiliated  with, 
a  single  sales  constituency  in  those 
districts  having  more  than  one  seat  on 
the  Board.  Record  evidence  shows  that 
this  limitation  was  designed  to  prevent 
any  single  sales  organization  from 
having  undue  control  of  Board  decision 
making.  Actual  control  of  the  sales 
function  was  cited  as  the  defining 
characteristic  of  a  "sales  constituency." 

The  record  further  indicates  that  this 
limitation  was  designed  to  prevent  the 
recurrence  of  a  problem  that  existed 
under  a  previous  Federal  tart  cherry 
marketing  order  that  was  in  effect  from 
1971  through  1987.  Under  the  terms  of 
that  program,  persons  affiliated  with  a 
single  sales  organization  could  fill  a 
majority  of  Board  member  seats.  This 
could  occur  even  if  that  organization 
accoimted  for  less  than  a  majority  of  the 
total  volume  of  tart  cherries  produced. 
Under  the  terms  of  the  previoift  order. 


actions  of  the  Board  only  required  a 
simple  majority  vote.  This  meant  that 
representatives  from  a  single  sales 
organization  could  pass  Board  actions 
without  the  support  of  other  industry 
members.  Several  witnesses  testified 
that  the  current  order  requirement  that 
any  action  be  approved  by  12  of  18 
Board  members  makes  the  sales 
constituency  limitation  far  less  critical 
than  it  was  in  the  past. 

The  record  shows  that  the  tart  cherry 
industry  is  comprised  of  many  different 
types  of  organizations  with  varying  w 
functions.  At  one  end  of  the  spectrum 
is  a  group  like  Cherry  Central,  Inc. 
(Cherry  Central).  The  record  indicates 
that  Cherry  Central  is  a  federated 
cooperative  with  14  grower  cooperative 
members.  Twelve  of  those  cooperatives 
grow  tart  cherries.  Other  commodities 
marketed  by  Cherry  Central  include 
sweet  cherries,  blueberries  and  apples. 
Cherry  Central  members  grow  fruit  in 
Michigan,  New  York,  Utah,  Washington, 
and  Wisconsin,  as  well  as  in  Florida, 
Georgia  and  Indiana. 

The  record  indicates  that  Cherry 
Central's  purpose  is  to  market  and  sell 
its  members'  tart  cherries  and  other 
products.  It  acts  as  the  sole  sales  agent 
for  its  members,  performing  a  broad 
range  of  sales  activities  from  advertising 
to  quality  control.  It  employs  its  own 
sales  force  that  is  responsible  for 
soliciting  customers,  dealing  with 
buyers  and  negotiating  sales.  It  acts  as 
a  single  entity  in  the  marketplace,  not 
differentiating  among  its  members' 
products. 

The  record  indicates  that  the  sales 
constituency  limitation  was  clearly 
intended  to  apply  to  this  type  of 
organization.  That  was  the  intent  at  the 
time  the  current  order  was  promulgated 
when  Cherry  Central  was  identified  as 
the  type  of  organization  whose  Board 
membership  should  be  limited.  No 
witness  offered  testimony  indicating 
that  such  limitation  is  no  longer 
necessary. 

At  the  other  end  of  the  spectrum  is  an 
organization  known  as  the  Cherry 
Marketing  histitute  (CMI).  CMI  is  an 
organization  established  under 
Michigan  State  law,  and  its  members 
grow  tart  cherries  in  a  niunber  of  States. 
CMI's  primary  function  is  to  conduct 
generic  promotion  activities  to  expand 
overall  sales  of  tart  cherry  products.  It 
also  conducts  research  in  the  areas  of 
processing  techniques  and  product 
development.  CMI  activities  are  funded 
primarily  with  tart  cherry  grower 
dollars.  CMI  is  not  directly  involved  in 
the  sales  of  tart  cherries. 

The  record  indicates  that  CMI  efforts 
benefit  all  tart  cherry  growers  and 
processors,  not  only  those  who 


contribute  to  its  operations.  At  the  time 
the  order  was  promulgated,  it  was 
specifically  stated  that  the  sales 
constituency  limitation  should  not 
apply  to  CMI.  No  evidence  contrary  to 
this  view  was  presented  in  the  current 
proceeding. 

Another  example  of  an  organization 
that  would  not  constitute  a  sales 
constituency  under  the  current  order 
definition  is  the  Michigan  Agricultural 
Cooperative  Marketing  Association 
(MAGMA).  The  record  indicates  that 
MAGMA  is  another  grower  organization 
formed  to  act  on  the  behalf  of  tart  cherry 
growers  generally.  At  one  time, 
MAGMA  was  involved  in  negotiating 
grower  prices,  but  it  no  longer  performs 
that  function.  MACMA's  current 
functions  are  to  collect  and  disseminate 
market  information  to  assist  growers  in 
making  informed  decisions.  Again,  the 
record  contains  no  evidence  which 
would  suggest  that  MACMA's  status 
under  the  order  should  be  reconsidered. 

Between  the  two  ends  of  the  spectrum 
is  a  recendy  formed  federated 
cooperative  named  GherrCo,  Inc. 
(CherrCo).  The  record  indicates  that  this 
organization  was  not  in  existence  at  the 
time  the  order  became  effective, 
although  preliminary  discussions 
concerning  its  formation  may  have  been 
underway.  The  record  contains  varying 
viewpoints  as  to  whether  GherrCo 
should  be  considered  as  a  single  sales 
constituency  for  purposes  of  Board 
membership  under  the  current  order 
provisions. 

The  record  shows  that  CherrCo  is  a 
federated  grower  cooperative.  It  is 
comprised  of  24  member  cooperatives. 
CherrCo's  members  account  for  75-80 
percent  of  Michigan's  tart  cherry 
production,  and  a  significant  portion  of 
the  production  in  New  York,  Utah, 
Washington  and  Wisconsin.  CherrCo 
currently  has  no  members  in  Oregon  or 
Pennsylvania.  The  record  indicates  that 
GherrCo  members  range  in  size 
producing  from  approximately  600,000 
pounds  of  tart  cherries  per  year  to  more 
than  50  million  pounds  of  tart  cherries 
per  year. 

The  primary  function  of  CherrCo  is  to 
establish  minimiun  prices  for  tart 
cherries.  Minimum  prices  are 
established  for  various  grades  and  packs 
of  frozen  and  hot  pack  tart  cherries,  but 
not  for  pie  fill,  dried  cherries,  or  other 
products.  All  CherrCo's  members  agree 
to  sell  their  frozen  and  hot  pack  tart 
cherry  products  at  or  above  these 
minimum  prices. 

Record  evidence  further  indicates  that 
CherrCo  is  not  directly  involved  in  the 
actual  sales  of  its  members'  products. 
Instead,  each  member  individually 
selects  a  sales  agent.  These  agents  then 
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work  to  genen  ite  and  consummate  sales 
for  the  indivic  ual  CherrCo  member,  not 
for  CherrCo  iti  elf.  No  cherries  are  sold 
under  the  Che  rrCo  name,  but  rather 
under  that  of  I  le  CherrCo  member  or  the 
sales  agent.  CI  errCo  members  are  free  to 
change  their  s  lies  agents  whenever  they 
so  choose. 

According  t )  record  evidence, 
competition  ai  nong  CherrCo  members  is 
strong,  unlike  that  of  members  of  other 
organizations  luch  as  Cherry  Central. 
Cherry  Centra  ,  for  example,  works  as  a 
single  unit  to  !  ell  the  products  of  its 
members,  and  there  is  no  competition 
among  its  members  to  secure  sales. 
CherrCo  memi  lers,  on  the  other  hand, 
compete  with  sach  other,  as  well  as 
with  non-Chei  rCo  members  to  secure 
sales  of  their  p  roducts.  The  record 
evidence  is  thi  it  while  CherrCo 
members'  sale  i  agents  agree  to  meet  the 
minimum  prices  established  by 
CherrCo,  there  are  many  other  ways  that 
individual  con  ipanies  compete  to  obtain 
sales  (that  is,  c  ther  than  on  the  basis  of 
price).  These  i  icludft,  for  example,  the 
product  mix  o  fered  by  individual 
companies.  Testimony  indicates  that 
while  some  CI  errCo  members  offer  an 
extensive  mix  nf  tart  cherry  and  other 
products,  others  specialize  in  a  single 
product  (for  ej  ample,  frozen  tart 
cherries).  Other  ways  individual 
companies  tha  t  belong  to  CherrCo 
differentiate  tt  emselves  are  on  their 
own  reputations,  on  the  quality  of  the 
products  they  jffer,  on  any  special 
services  they  supply  to  their  customers, 
and  on  whetht  r  or  not  their  processing 
plants  are  cert  fied  to  conform  with 
certain  sanitat  on  standards. 

The  record  sliows  that  CherrCo  does 
not  perform  fu  actions  other  sales 
organizations  may.  CherrCo  does  not 
make  any  processing  or  sales  decisions. 
It  does  not  din  ct  how  much  its 
members  shou  d  produce,  what 
products  they  should  produce,  or  for 
whom.  Sales  information  is  treated  as 
proprietary  am  1  is  not  shared  with 
CherrCo's  men  ibership.  Information 
such  as  who  is  selling  to  whom  and  at 
what  price  is  kept  confidential. 
Witnesses  test  fied  that  this  is  unlike  the 
way  Cherry  Ce  ntral  operates.  In  that 
organization,  nembers  share 
information  or  customers  and  quantities 
sold. 

The  record  s  (so  shows  that,  in 
addition  to  est  iblishing  minimum 
prices,  CherrC  )  performs  other 
functions  for  il  s  members.  Most  of  these 
functions  relat  3  directly  to  ensuring  that 
its  members  ai  3  complying  with  their 
agreement  to  a  jide  by  the  established 
minimum  pric  3S.  The  record  shows,  for 
example,  that  ( CherrCo  licenses  its  sales 
agents.  All  Ch(  rrCo  members  agree  to 


sell  only  through  these  licensed  sales 
agents.  In  order  to  become  licensed,  the 
sales  agents  agree  to  conform  to 
CherrCo's  pricing  structure.  The  record 
indicates  that  CherrCo  currently  has  10 
licensed  sales  agents,  all  of  which  also 
agree  to  only  market  CherrCo  members' 
products. 

CherrCo  performs  other  functions  as 
well,  such  as  collecting  proceeds  from 
sales  and  distributing  them  to  its 
members.  The  record  indicates  that 
subsequent  to  processing  by  a  CherrCo 
member,  tart  cherries  are  sent  to  a 
storage  facility  (for  example,  a  freezer). 
At  that  time,  the  cherries  are  consigned 
to  CherrCo.  On  paper,  the  cherries 
belong  to  CherrCo,  although  they  are  not 
physically  in  CherrCo's  possession. 
CherrCo  is  then  informed  of  any  sale  by 
the  member's  sales  agent  and,  if  the 
minimum  pricing  requirements  are  met, 
the  cherries  are  released  by  CherrCo  for 
movement.  CherrCo  then  bills  the  buyer, 
collects  the  proceeds,  and  remits  those 
proceeds  to  the  pertinent  member  after 
subtracting  an  administrative  charge  to 
cover  its  expenses. 

It  was  testified  that  CherrCo  employs 
a  staff  of  four  individuals,  including  its 
President.  None  of  these  individuals  are 
engaged  in  negotiating  sales  with 
current  or  prospective  buyers  on  behalf 
of  CherrCo  members.  One  employee  is 
responsible  for  billing,  and  disbursing 
sales  receipts.  Another  monitors  sales 
agreements  between  licensed  sales 
agents  and  buyers,  and  releases  tart 
cherries  for  movement  if  those 
agreements  conform  with  CherrCo's 
minimum  pricing  requirements.  A  third 
employee  tracks  the  inventory 
consigned  to  CherrCo.  The  President 
oversees  the  day-to-day  operations  of 
the  organization  and  is  responsible  for 
member  relations.  Again,  none  of  these 
employees  is  actively  engaged  in 
arranging  for  the  sale  of  tart  cherry 
products. 

The  Board's  recommended 
amendment  would  revise  the  current 
definition  of  "sales  constituency"  to 
specifically  exclude  an  organization 
which  receives  consignments  of  tart 
cherries  but  does  not  direct  where  those 
cherries  are  sold.  This  exclusion  would 
mean  that  entities  which  perform 
functions  and  services  such  as  CherrCo 
would  not  be  considered  sales 
constituencies,  and  their  representation 
on  the  Board  would  not  be  subject  to  the 
limitation  in  §  930.20(f)  of  the  order. 

Witnesses  supporting  the  Board's 
proposal  agreed  with  the  proponents' 
intent  at  the  time  of  the  order's 
promulgation  that  control  of  sales 
should  be  the  criteria  for  determining 
whether  an  organization  is  considered  a 
sales  constituency.  They  also  testified 


that  CherrCo  is  more  akin  to  CMI  than 
to  Cherry  Central  because  its  activities 
benefit  everyone  in  the  tart  cherry 
industry,  not  just  its  members.  There 
was  testimony  to  the  effect  that  limiting 
representation  on  the  Board  by  CherrCo 
members  could  disenfranchise  many 
tart  cherry  growers.  That  is,  many 
growers  would  be  deprived  of  adequate 
representation  on  the  Board.  This  is 
because  such  a  high  percentage  of 
growers  are  affiliated  with  CherrCo.  The 
record  indicates  this  would  be 
particularly  true  in  certain  districts. 
Several  witnesses  stated  that  in  District 
2 — Central  Michigan — almost  all  tart 
cherry  growers  and  handlers  are 
affiliated  with  CherrCo.  Since  District  2 
has  three  positions  on  the  Board,  this 
could  result  in  two  vacant  seats  in  a 
district  that  produces  over  1 7  percent  of 
the  tart  cherry  crop.  A  similar  situation 
could  exist  in  Northern  Michigan 
(District  1),  the  largest  growing  area 
with  four  Board  positions.  Witnesses 
estimated  that  growers  and  handlers 
accounting  for  between  70  and  80 
percent  of  that  area's  cherries  are 
affiliated  with  CherrCo.  Limiting  those 
growers  and  handlers  to  only  one  of  the 
District's  four  seats  may  make  it  more 
difficult  to  fill  the  remaining  positions. 
The  proponents  indicated  that  even  if 
qualified  candidates  could  be  found  to 
serve  in  those  Board  positions,  it  would 
not  provide  equitable  representation  for 
the  majority  of  growers  in  that  district. 

Industry  witnesses  supporting  the 
Board's  proposed  amendment  were  all 
affiliated  with  CherrCo  in  some  way. 
Three  witnesses  not  affiliated  with 
CherrCo  presented  opposition 
testimony.  One,  a  grower/processor  in 
Oregon,  suggested  that  the  current 
Board  is  improperly  constituted.  This 
witness  believed  that  CherrCo  is  indeed 
a  sales  constituency  as  currently  defined 
under  the  order.  He  was  opposed  to  any 
single  interest  group  being  able  to 
control  the  Board,  and  believed  the 
Board's  proposal  would  allow  just  that. 

The  witness  suggested  two 
alternatives.  One  was  to  prohibit  any 
sales  constituency  from  having  more 
than  half  the  seats  on  the  Board.  The 
other  would  prohibit  any  industry  group 
(rather  than  just  a  sales  constituency) 
from  having  more  than  one  seat  per 
district.  His  stated  objective  was  to 
provide  the  Department  with  additional 
methods  of  allocating  Board 
membership  in  ways  that  would  ensure 
that  the  interests  of  small,  remote, 
independent  growers  are  protected.  In 
the  brief  filed  by  this  witness,  he 
recommended  that  the  Board's  proposed 
amendment  be  rejected,  and  that  this 
issue  be  referred  back  to  the  Board  for 
reconsideration. 
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A  tart  cherry  grower/handler  from 
Washington  had  similar  concerns  about 
CherrCo  being  able  to  control  Board 
decisions.  He  suggested  that  the  current 
sales  constituency  limitation  be  applied 
to  industry  groups  like  CherrCo.  He  also 
proposed  that  an  additional  requirement 
be  added  to  the  order  to  provide  that  no 
sales  constituency  could  have  more  than 
a  total  of  eight  members  on  the  Board. 
In  his  brief,  he  further  proposed  that 
limitations  on  Board  membership 
should  apply  to  all  industry 
organizations,  not  only  to  sales 
constituencies. 

The  third  witness  offering  evidence  in 
opposition  to  the  Board's  proposal  was 
a  tart  cherry  grower  and  handler  in 
Utah.  He  agreed  with  the  statements 
made  earlier  in  this  decision  that  Cherry 
Central  is  an  industry  group  whose 
membership  on  the  Board  should  be 
limited,  whereas  CMI  is  not.  He 
disagreed,  however,  with  the 
proponents'  classification  of  CherrCo. 
His  testimony  was  that  CherrCo  does 
perform  important  sales  functions  for  its 
members  such  as  minimum  pricing  and 
billing,  collecting  and  disbursing  sales 
receipts.  CherrCo's  members  have 
common  economic  and  proprietary 
interests.  As  such,  the  marketing  order 
needs  to  have  some  provisions  to  ensure 
that  industry  members  outside  that 
organization  have  a  voice  in  Board 
deliberations. 

This  witness  suggested  that  one  or 
more  "at-large"  industry  member 
positions  be  added  to  the  Board.  These 
members  could  be  from  any  district  in 
the  production  area.  This  proposal 
would  provide  growers  in  districts 
heavily  dominated  by  CherrCo  with  an 
alternative — that  is,  to  vote  for 
representatives  other  than  those 
supported  by  CherrCo  affiliates. 

There  are  many  different  ways  the 
Board's  membership  could  be  allocated. 
There  are  some  fundamental  issues, 
however,  that  the  alternative  proposals 
offered  on  the  record  fail  to  address. 

The  record  shows  that  there  are 
varying  interests  among  tart  cherry 
growers  and  handlers,  dependent  in 
large  part  on  the  district  in  which  they 
are  located.  One  critical  difference,  of 
course,  is  that  some  of  the  districts  are 
subject  to  volimie  regulation  while 
others  are  not.  Other  differences  among 
districts  include  varying  growing  and 
marketing  conditions.  It  is  the 
Department's  view  that  any  scheme  for 
Board  membership  allocation  must 
ensure  that  growers  in  each  production 
district  have  fair  representation  in 
program  matters.  As  previously 
discussed,  restrictions  on  CherrCo's 
membership  on  the  Board  would  impact 
different  growing  areas  differently.  For 


example,  growers  in  some  of  the  highest 
volume  producing  areas  could  be 
prevented  fi-om  having  adequate 
representation  on  the  Board.  None  of  the 
alternatives  proposed  adequately 
address  this  concern. 

Based  on  record  evidence,  the 
Department  has  determined  that  the 
differences  between  the  functions  of  an 
organization  such  as  CherrCo  and  other 
organizations  that  qucdify  as  sales 
constituencies  xmder  the  current  order 
definition  of  that  term  are  such  that 
these  organizations  should  not  be 
considered  to  be  "sales  constituencies" 
for  the  purpose  of  the  order  limitation 
concerning  Board  membership. 

CherrCo  members  do  not  act  as  a 
single  interest  group.  Rather,  the 
interests  of  individual  members  are 
sufficiently  diverse  to  preclude  the  need 
to  limit  their  representation  on  the 
Board.  Adequate  safeguards  exist  for 
enstiring  the  fair  consideration  of  all 
industry  segments  in  implementing  the 
program.  These  include  the  geographic 
allocation  of  membership,  the  super- 
majority  voting  requirement  for  Board 
actions,  the  public  rulemaking  process 
followed  to  implement  any  regiilatory 
actions,  and  the  Department's  role  in 
overseeing  operation  of  the  program. 

For  these  reasons,  the  Department  is 
recommending  adoption  of  the  Board's 
proposed  amendment  to  §  930.16  Sales 
Constituency.  This  section  would  bfe 
amended  by  adding  the  following 
sentence:  "An  organization  which 
receives  consignments  of  cherries  and 
does  not  direct  where  the  consigned 
cherries  are  sold  is  not  a  sales 
constituency." 

Material  Issue  Number  2 — Revision  of 
Optimum  Supply  Formula 

The  tart  cherry  marketing  order 
should  be  amended  to  simplify  the 
procedures  followed  to  establish  volume 
regulations. 

A  principal  feature  of  the  tart  cherry 
marketing  order  is  supply  management 
through  the  use  of  volume  regulations. 
The  order  provides  that  production  area 
districts  with  aimual  production  of  less 
than  15  million  pounds  of  cherries  are 
not  subject  to  volume  regulation.  Under 
this  provision,  volume  regulations  have 
not  applied  to  cherries  grown  in  Oregon, 
Peimsylvania,  Washington  and 
Wisconsin. 

Volume  regulations  are  implemented 
through  the  establishment  of  free  and 
restricted  percentages,  that  are 
recommended  by  the  Board  and 
implemented  by  the  Department 
through  the  public  rulemaking  process. 
These  percentages  are  then  applied  to 
each  regulated  handler's  acquisitions  in 
a  given  season.  "Free  market  toimage 


percentage"  cherries  may  be  marketed 
in  any  outlet.  "Restricted  percentage" 
cherries  must  be  withheld  from  normal 
conunercial  outlets.  This  can  be 
accomplished  by  either  placing  the 
cherries  into  handlers'  inventories  or  by 
diverting  them.  Cherries  may  be 
diverted  in  the  orchard  or  at  the 
processing  plant;  placed  into  a  reserve 
pool;  or  sold  in  secondary  markets. 
These  secondary  markets  include 
exports  (except  to  North  America  or 
Japan),  and  new  products.  Sales  of 
restricted  percentage  cherries  to  these 
specified  exempt  markets  receive 
diversion  credits  which  handlers  use  to 
fulfill  their  restricted  obligation. 

The  record  indicates  that  the  primjuy 
objective  of  tart  cherry  volume 
regulations  is  to  balance  supplies  with 
market  demand,  thereby  stabilizing  the 
market  and  improving  grower  and 
processor  returns.  A  second  objective  is 
to  encourage  market  growth  by  allowing 
restricted  percentage  cherries  to  be  sold 
in  secondary  markets  (for  example,  most 
export  markets).  Witnesses  attributed 
much  of  the  improvement  in  recent 
cherry  market  conditions  to  the  use  of 
volume  regulations  in  the  1997/98  and 
1998/99  seasons. 

The  order  currently  sets  forth  an 
"Optimum  Supply  Formula"  (OSF) 
which  the  Board  must  follow  in  its 
consideration  of  annual  free  and 
restricted  percentages.  First,  the  Board 
considers  the  available  supply  of  tart 
cherries.  This  is  the  sum  of  the  annual 
crop  estimate  and  the  carry-in  supply 
fi-om  previous  crop  years.  The  Board 
next  computes  the  optimum  supply  and 
compares  it  with  the  available  supply.  If 
the  available  supply  exceeds  the 
optimum  supply,  then  a  surplus  exists, 
calling  for  the  use  of  supply  controls. 
The  calculated  surplus  is  then  divided 
by  the  projected  production  in  the 
regulated  districts  to  derive  the 
restricted  percentage. 

The  optimum  supply  is  ciurently 
defined  as  100  percent  of  the  average 
sales  of  the  prior  3  years,  to  which  is 
added  a  desirable  carryout  inventory  not 
to  exceed  20  million  pounds  (or  such 
other  amoimt  as  the  Board,  with  the 
Secretary's  approval,  may  establish). 
According  to  the  record,  using  100 
percent  of  prior  years'  sales  may  result 
in  an  overstatement  of  the  optimum 
supply.  This  is  because  those  total  sales 
include  not  only  sales  to  the  primary 
market,  but  sales  of  restricted 
percentage  cherries  to  secondary 
markets  as  well.  Currently,  all  sales  of 
restricted  percentage  cherries  that 
receive  diversion  credits  are  included  in 
the  total  sales  figure. 

The  record  shows  that  including  the 
sales  of  restricted  percentage  cherries  in 
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The  record  ii  dicates  that  this  change 


would  simplify 


current  procedures  and 


make  them  eas;  er  for  tart  cherry  growers 
and  processors  to  understand.  This 
would  benefit  t  tie  industry  without 
changing  the  ac  tual  level  of  regulation. 

The  followin ;  example  was  presented 
at  the  hearing  t )  illustrate  the  change 
being  proposed .  The  example  uses 
numbers  from  llie  1997  tart  cherry  crop. 
With  the  excep  ion  of  the  regulated 
percentages,  al  numbers  are  in  million 
pound  luiits. 

With 
proposed 
approach 

U.S.  Crop  Size 
Carryin  


Total  Available 
Supply  


Optimum  Supply 

Formula 

3  Year  Aver- 
age Industry 
Sales 
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ply   

Surplus  
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While  no  evidence  was  received  at  the 
hearing  in  overall  objection  to  this 
change,  one  portion  of  the  proposal  did 
generate  some  disagreement.  The 
Board's  proposed  amendment  stated 
that  the  optimum  supply  volume  shall 
be  calculated  as  "100  percent  of  the 
average  sales  of  the  prior  three  years, 
reduced  by  the  sales  that  represent 
dispositions  of  restricted  cherries 
qualifying  for  diversion  credit,  unless 
the  Board  votes  to  do  otherwise  *  *  *" 
This  last  phrase,  "unless  the  Board 
votes  to  do  otherwise,"  was 
objectionable  to  some  witnesses. 

Evidence  shows  that  this  phrase  is 
intended  to  allow  the  Board  a  limited 
amount  of  flexibility  in  recommending 
free  and  restricted  percentages 
appropriate  for  a  specific  season.  The 
record  shows  that  this  provision  is 
intended  only  to  enable  the  Board  to 
revise  the  volume  of  restricted  sales  it 
subtracts  from  total  sales  in  determining 
the  optimum  supply,  and  only  if 
economic  and  other  conditions  warrant 
such  a  revision.  This  provision  would 
not  allow  a  wholesale  change  in  the  way 
free  and  restricted  percentages  are 
calculated. 

Record  evidence  indicates  that  in 
most  years,  the  Board  would  be  required 
to  use  the  optimum  supply  formula  set 
forth  in  the  order  (that  is,  100  percent 
of  average  sales  reduced  by  sales  of 
restricted  percentage  cherries). 
Witnesses  provided  several  examples  of 
situations  where  a  revision  in  the 
volume  subtracted  from  total  sales 
might  be  needed. 

One  example  given  was  that  of  a 
freeze  in  another  producing  country. 
Under  such  a  circumstance,  reduced 
supplies  from  a  foreign  source  would 
provide  additional  marketing 
opportunities  for  the  U.S.  tart  cherry 
industry.  An  increased  optimum  supply 
(by  reducing  the  amount  of  sales  of 
restricted  percentage  cherries  from  total 
sales)  would  enable  the  industry  to  take 
advantage  of  these  opportunities. 

A  second  example  involved  export 
sales.  As  previously  described,  sales  of 
restricted  percentage  cherries  in  certain 
secondary  (or  exempt)  markets  qualify 


for  diversion  credits.  Those  secondary, 
exempt  markets  are  defined  through  the 
informal  rulemaking  process  and  can 
change  over  time,  if  those  exempt 
markets  are  redefined,  an  adjustment  in 
the  optimiun  supply  would  be  needed 
to  reflect  that  change.  For  example,  sales 
of  restricted  percentage  cherries  to 
export  markets  (except  North  America 
and  Japan)  currently  qualify  for 
diversion  credits.  If  exports  were  no 
longer  considered  a  secondary,  exempt 
market,  but  part  of  the  primary  market, 
subtracting  past  years'  export  sales  from 
total  sales  would  result  in  an  optimum 
supply  that  would  allow  too  few 
cherries  available  for  the  newly  defined 
primary  market.  In  this  situation,  sales 
of  restricted  percentage  cherries  to 
export  markets  would  not  be  subtracted 
from  total  sales.  On  the  other  hand,  if  a 
new  market  were  designated  as  a 
secondary,  exempt  market,  sales  to  that 
new  market  in  previous  years  might 
need  to  be  subtracted  from  total  sales  in 
those  years.  Otherwise,  the  optimum 
supply  could  allow  too  many  cherries  to 
enter  the  primary  market. 

The  record  supports  allowing  the 
Board  some  discretion  in  determining 
the  amount  of  sales  of  restricted 
percentage  cherries  it  subtracts  from 
total  sales  to  derive  the  optimum 
supply.  As  shown  in  the  examples 
above,  that  amount  could  be  greater  or 
less  than  actual  sales  of  restricted 
cherries  in  the  defined  previous  period 
(three  years). 

Witnesses  objecting  to  the  Board's 
proposed  amendment  believed  that  this 
phrase  would  give  the  Board  too  much 
discretion  in  establishing  volume 
regulations.  For  example,  they  believed 
that  the  Board  could  choose  to  use  an 
equation  to  compute  free  and  restricted 
percentages  that  was  totally  different 
from  that  contained  in  the  order. 
Additionally,  it  was  believed  that  the 
Board  could  use  a  different  procedure  in 
establishing  its  preliminary  percentages 
(done  on  or  about  July  1)  than  in 
establishing  its  final  percentages  (done 
by  September  15,  adjusted  for  actual 
production).  It  was  testified  that 
significant  changes  in  procedures  from 
one  season  to  another,  and  particularly 
within  a  single  season,  would  be 
extremely  disadvantageous  to  growers 
and  processors.  This  is  because  industry 
members  make  decisions  based  on  their 
expectations  of  what  program 
requirements  will  be.  Constantly 
changing  these  requirements  would 
therefore  create  chaos  rather  than 
stability  in  the  tart  cherry  industry. 

Based  on  record  testimony,  it  is  clear 
that  this  provision  is  intended  to 
provide  only  limited  discretion  to  the 
Board.  The  Board  should,  with  adequate 
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justification  and  the  Secretary's 
approval,  have  the  discretion  to  adjust 
the  volume  of  sales  of  restricted 
percentage  cherries  it  subtracts  from 
total  sales  to  derive  its  annual  optimum 
supply,  if  such  an  adjustment  is  needed 
to  promote  orderly  marketing 
conditions.  Barring  an  emergency,  a 
major  change  in  economic  conditions, 
or  other  like  circumstances,  the  amount 
subtracted  cannot  later  be  changed 
within  a  given  season,  except  as  may  be 
necessary  to  replace  any  estimates  of 
sales  used  at  the  time  preliminary 
percentages  are  recommended  with 
actual  figures  known  at  the  time  final 
percentages  are  established. 

Further,  the  fact  that  any  such 
adjustment  would  require  the  vote  of  1 2 
of  the  18  Board  members  and  that  such 
an  adjustment  would  require  the 
Secretary's  approval  through  the  public 
rulemaking  process  should  serve  as 
sufficient  safeguards  to  ensure  the 
judicious  use  of  this  discretion. 

The  proposed  amendment  to 
§  930.50(a)  of  the  order  which  appeared 
in  the  notice  of  hearing  has  been 
changed  by  the  Department  to  clarify 
(for  the  reasons  discussed  above)  that 
the  discretion  provided  by  this  phrase 
only  pertains  to  the  volume  of  sales  of 
restricted  percentage  cherries  that  is 
subtracted  from  total  sales  to  derive  the 
optimum  supply. 

In  addition,  witnesses  proposed  one 
clarifying  change  in  the  language 
contained  in  the  notice  of  hearing.  As 
previously  indicated,  the  optimum 
supply  volume  is  calculated  as  100 
percent  of  the  average  sales  of  the  prior 
three  years.  The  Board's  amendment,  as 
set  forth  in  the  notice  of  hearing, 
proposed  that  this  total  be  reduced  by 
sales  of  restricted  cherries  qualifying  for 
diversion  credit.  However,  no  time 
period  was  specified  for  the  sales  of 
restricted  cherries  that  were  to  be 
subtracted  from  the  total  sales.  The 
record  indicates  that  the  same  3-year 
average  should  be  used  for  both  total 
sales  and  the  sales  of  restricted  cherries 
qualifying  for  diversion  credits.  Such 
language  has  been  added  to  §  930.50(a) 
to  clarify  this  point. 

One  other  change  is  being  made  in  the 
language  in  §  930.50(a)  by  the 
Department.  The  language  in  the  notice 
of  hearing  referred  to  sales  of  "restricted 
cherries."  This  phrase  has  been  changed 
to  "restricted  percentage  cherries"  since 
that  phrase  is  defined  in  §930.15  of  the 
order  and  is  a  more  accurate  phrase  to 
use. 

For  the  above  reasons,  the  Department 
is  recommending  that  §  930.50(a)  be 
amended  to  provide  that  sales  of 
restricted  percentage  cherries  qualifying 
for  diversion  credits  be  subtracted  from 


total  industry  sales  in  deriving  the 
optimum  supply  of  tart  cherries. 

The  Agricultural  Marketing  Service 
proposed  to  make  such  changes  as  may 
be  necessary  to  the  order  to  conform 
with  any  amendment  that  may  result 
from  the  hearing.  No  necessary 
conforming  changes  have  been 
identified  by  the  Department. 

SmaU  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  cuinual  receipts  of  less 
than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  growers  and  handlers  would  not  be 
burdened  by  any  additional  regulatory 
requirements,  including  those 
pertaining  to  reporting  and 
recordkeeping,  as  a  result  of  these 
proposed  amendments. 

Tne  record  indicates  that  during  the 
1998-99  crop  year,  approximately  41 
handlers  were  regulated  under 
Marketing  Order  No.  930.  In  addition, 
there  were  about  896  producers  of  tart 
cherries  in  the  production  area. 
Marketing  orders  and  amendments 
thereto  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  own  benefit.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

The  1998-99  tart  cherry  crop  was 
about  340  million  pounds.  The  record 
indicates  that  of  the  41  tart  cherry 
ha|dlers.  12  had  processed  tonnage  of 
more  than  10  million  pounds  (or  29 
percent  of  all  handlers);  4  had  between 
5  and  10  million  pounds  (10  percent); 
15  had  between  1  and  5  million  pounds 
(37  percent);  and  the  remaining  10  had 
less  than  1  million  pounds  of  processed 
tonnage  (24  percent).  Handlers 
accounting  for  10  million  pounds  or 
more  would  be  classified  as  large 
businesses.  Thus,  a  majority  of  tart 


cherry  handlers  could  be  classified  as 
small  entities.  The  majority  of  tart 
cherry  processors  are  located  in 
Michigan.  Many  handle  cherries  grown 
in  more  than  one  district.  Michigan 
accounted  for  76.4  percent  of  the 
production,  followed  by  Utah  with  9.6 
percent,  Wisconsin  with  4.3  percent, 
Washington  with  4.0  percent,  New  York 
with  3.9  percent,  Pennsylvania  with  1.2 
percent,  and  Oregon  with  0.6  percent. 
By  State,  about  72.5  percent  of  the 
growers  are  in  Michigan,  9.9  percent  in 
New  York,  5.3  percent  in  Utah,  4.5 
percent  in  Wisconsin,  3.6  percent  in 
Pennsylvania,  2.5  percent  in  Oregon, 
and  1.7  percent  in  Washington. 

Dividing  total  production  by  the 
number  of  growers,  the  average  grower 
produces  about  380,000  pounds  of 
cherries  annually.  With  grower  returns 
of  about  20  cents  per  pound,  average 
revenues  would  be  $76,000.  Thus,  it  is 
reasonable  to  conclude  that  most  tart 
cherry  growers  are  small  entities. 

At  20  cents  per  pound,  a  grower 
would  have  to  produce  2.5  million 
pounds  of  cherries  to  reach  the  $500,000 
receipt  threshold  to  qualify  as  a  large 
producing  entity  under  the  SBA's 
definition.  No  record  evidence  was 
provided  to  indicate  how  many  tart 
cherry  growers  produce  2.5  million 
pounds  or  more.  One  witness  testified, 
however,  that  an  estimated  150  growers 
(about  1 7  percent  of  the  total  number  of 
growers)  produce  in  excess  of  1  million 
pounds,  with  the  remainder  producing, 
less  than  that.  With  a  majority  of 
growers  producing  less  than  1  million 
pounds,  it  follows  that  a  majority  of 
growers  produce  less  than  2.5  million 
pounds.  This  supports  the  conclusion 
that  the  majority  of  tart  cherry  growers 
are  small  businesses.  By  State,  however, 
average  grower  size  varies  considerably. 
The  average  grower  in  WaSlftngton 
accounts  for  roughly  910,000  pounds  of 
cherries.  Next  in  size  is  Utah  with 
680,000  pounds,  followed  by  Michigan 
(400,000  pounds),  Wisconsin  (370,000 
pounds),  New  York  (150,000  pounds) 
Pennsylvania  (130,000  pounds),  and 
Oregon  (100,000  pounds). 

This  decision  recommends  two 
amendments  to  the  tart  cherry 
marketing  order.  One  would  clarify  the 
current  limitation  on  the  number  of 
Board  members  that  may  represent  a 
single  "sales  constituency."  The  second 
would  simplify  the  method  used  to 
establish  volume  regulations  for  tart 
cherries. 

Definition  of  Sales  Constituency 

Section  930.20  of  the  tart  cherry 
marketing  order  provides  for  an  1 8- 
member  Cherry  Industry  Administrative 
Board  to  assist  the  Department  in 


678 


Federal  Register /Vol.  65,  No.  3  /  Wednesday,  January  5,  2000  /  Proposed  Rules 


administering  the  program.  That  section 
also  divides  U:  e  production  area  into 
nine  districts  I  or  purposes  of 
representation  on  the  Board  and 
allocates  mempership  among  those 
districts.  Five  pf  the  nine  current 
districts,  inclukling  all  districts  subject 
to  volume  regulation,  are  allocated  more 
than  one  memper.  Those  five  districts 
are  Northern  Michigan  (four  members), 
Central  Michigan  (three  members), 
Southern  Michigan  (two  members),  New 
York  (two  members),  and  Utah  (two 
members).  The  four  districts  with  one 
member  each  are  Oregon,  Pennsylvania, 
Washington  ar  d  Wisconsin.  (The 
eighteenth  Boa  rd  member  is  selected  to 
represent  the  general  public,  and  need 
not  be  from  any  specific  area.) 

Section  930. 20  further  provides  that 
for  those  distri  :::ts  allocated  more  than 
one  member,  a  nly  one  of  those  members 
can  be  affiliateti  with  a  single  sales 
constituency.  Section  930.16  ciurently 
defines  a  sales  constituency  to  mean  a 
common  marki  sting  organization  or 
brokerage  firm  or  individual 
representing  a  ^up  of  handlers  or 
growers.  i 

The  proposed  amendment  to  §  930.16 
would  provida  that  an  organization  that 
receives  consignments  of  cherries  but 
does  not  direct  where  those  cherries  are 
sold  would  not  be  considered  a  sales 
constituency.  The  growers  and  handlers 
affiliated  with  ^uch  an  organization 
would  not  be  limited  in  their 
representation  jon  the  Board. 

The  record  snows  that  one  of  the 
Board's  primaoyr  responsibilities  is  to 
recommend  re|ulations  to  implement 
the  marketing  Order's  authorities 
relating  to  supply  management,  or 
volume  regulation.  Volume  regulations 
benefit  all  indi  stry  members,  both  large 
and  small,  by  Hatching  demand  in 
primary  marke  s  with  available  supplies 
of  tart  cherries,  These  regulations  also 
serve  to  expand  sales  in  secondary 
markets.  The  result  is  improved  grower 
and  processor  returns. 

The  record  shows  that  approximately 
11  of  the  current  18  members  of  the 
Board  are  affiliated  in  some  way  with 
CherrCo,  the  oiganization  which  raised 
the  question  of  the  intended  meaning  of 
the  term  sales  constituency.  Applying 
the  current  ord  at  limitation  on  Uie 
number  of  met  ibers  representing  a 
single  sales  coi  istituency  to  CherrCo 
would  result  ii  five  of  the  ciurent  Board 
members  beinj  declared  ineligible  to 
serve  on  the  Board.  All  of  these 
members  reprefcent  regulated  districts — 
four  in  Michigan  and  one  in  New  York. 

The  record  shows  that  CherrCo  is  a 
federated  grower  cooperative.  It  is 
comprised  of  24  member  cooperatives. 
ChenCo's  men  hers  account  for  75-80 


percent  of  Michigan's  tart  cherry 
production,  and  a  significant  portion  of 
the  production  in  New  York,  Utah, 
Washington  and  Wisconsin.  CherrCo 
currently  has  no  members  in  Oregon  or 
Pennsylvania.  The  record  indicates  that 
the  primary  function  of  CherrCo  is  to 
establish  minimum  prices  for  certain 
tart  cherry  products.  The  record 
indicates  that  ChenCo  is  not  directly 
involved  in  the  actual  sales  of  its 
members'  products.  There  is  intense 
competition  among  its  members  (as  well 
as  between  its  members  and  non- 
members)  to  sell  tart  cherries.  The 
competition  for  sales  is  on  the  basis  of 
individual  handlers'  reputations,  on  the 
quality  and  mix  of  the  products  they 
offer,  on  any  special  services  they 
supply  to  their  customers,  and  on 
whether  or  not  their  processing  plants 
are  certified  to  conform  with  certain 
sanitation  standards. 

Opponents  of  the  Board's  proposal 
believe  that  not  limiting  CherrCo's 
representation  would  result  in  the 
elimination  of  certain  safeguards 
incorporated  in  the  order  to  preserve  the 
varying  interests  of  tart  cherry  growers 
and  processors,  especially  those  outside 
the  major  producing  area  of  Michigan. 
These  safeguards  include  the 
requirement  that  Board  actions  be 
passed  by  a  super-majority  (12  of  18 
members),  that  Board  representation  be 
allocated  among  districts,  and  that 
districts  accounting  for  less  than  15 
million  pounds  of  production  be  exempt 
from  volume  regulations. 

None  of  these  program  requirements 
could  be  changed  by  Board  action  alone. 
All  would  require  an  order  amendment 
through  the  formal  rulemaking  process, 
including  public  hearings  and  the 
Department's  analysis  of  impacts'of 
costs  and  benefits  to  small  and  large 
growers  and  processors.  Additionally, 
record  evidence  shows  that  individual 
CherrCo  members  have  sufficiently 
diverse  interests  to  preclude  them  from 
voting  alike  on  all  issues  before  the 
Board. 

Based  on  the  evidence  in  the  record, 
it  is  the  Department's  conclusion  that  an 
organization  such  as  CherrCo  should  not 
be  considered  a  sales  constituency. 
Limiting  Board  representation  by 
members  of  organizations  such  as 
CherrCo  would  be  inconsistent  with  the 
proper  functioning  of  the  order  and 
would  be  contrary  to  the  original  intent 
of  the  limitation  on  Board 
representation.  This  proposed 
amendment  should  be  favorable  to  both 
large  and  small  entities. 


Revision  of  the  Optimum  Supply 
Formula 

A  principal  feature  of  the  tart  cherry 
marketing  order  is  supply  management 
through  the  use  of  volume  regulations. 
Authority  for  such  regulations  appears 
in  §  930.51  of  the  marketing  order. 

Volume  regulations  are  implemented 
through  the  establishment  of  free  and 
restricted  percentages.  Such  percentages 
are  recommended  by  the  Board  in 
accordance  with  §  930.50  of  the  order, 
and,  if  deemed  appropriate, 
implemented  by  the  Department 
through  the  public  rulemaking  process. 
These  percentages  are  then  applied  to 
each  regulated  handler's  acquisitions  in 
a  given  season.  "Free  market  tonnage 
percentage"  cherries  may  be  marketed 
in  any  outlet.  "Restricted  percentage" 
cherries  must  be  withheld  from  the 
primary  market.  They  may  be  diverted 
in  the  orchard  or  at  the  processing  plant; 
placed  into  a  reserve  pool;  or  sold  in 
secondary  markets.  These  secondary 
markets  include  exports  (except  to 
North  America  or  Japan),  and  new 
products.  Sales  of  restricted  percentage 
cherries  to  these  specified  exempt 
markets  receive  diversion  credits  which 
handlers  use  to  fulfill  their  restricted 
obligation. 

The  record  indicates  that  the  primary 
objective  of  tart  cherry  volume 
regulations  is  to  balance  supplies  with 
market  demand,  thereby  stabilizing  the 
market  and  improving  grower  and 
processor  returns.  A  second  objective  is 
to  encourage  market  growth  by  allowing 
restricted  cherries  to  be  sold  in 
secondary  markets  (for  example,  most 
export  markets).  Witnesses  attributed 
much  of  the  improvement  in  recent 
cherry  market  conditions  to  the  use  of 
regulation  in  the  1997/98  and  1998/99 
seasons. 

The  order  ciurently  sets  forth,  in 
§  930.50,  an  "Optimum  Supply 
Formula"  (OSF)  which  the  Board  must 
follow  in  its  consideration  of  annual 
free  and  restricted  percentages.  The 
optimum  supply  is  currently  defined  as 
100  percent  of  the  average  sales  of  the 
prior  3  years,  to  which  is  added  a 
desirable  carryout  inventory. 

The  record  indicates  that  using  100 
percent  of  prior  years'  sales  results  in  an 
overstatement  of  the  optimum  supply. 
The  record  shows  that  including  the 
sales  of  restricted  cherries  in  the 
optimum  supply  luiderstates  the 
projected  siuplus  and  results  in  a  higher 
free  percentage  than  supply  and  market 
conditions  warrant.  This  is  because 
those  total  sales  include  not  only  sales 
to  the  primary  market,  but  to  secondary 
markets  as  well. 


Federal  Registw/Vol.  65,  No.  3 /Wednesday,  lanuary  5,  2000 / Proposed  Rules 


679 


In  the  years  that  tart  cherry  volume 
regulations  have  been  used,  this  issue 
has  been  addressed  through  use  of  an 
adjustment  in  order  to  achieve  an 
optimum  supply  of  cherries  in  the 
marketplace.  Once  a  surplus  has  been 
computed  (deducting  the  optimum  from 
the  available  supply),  the  sales  to 
secondary  markets  are  added  back  to  the 
surplus  as  an  economic  adjustment.  The 
Board's  recommended  amendment 
would  revise  the  procedm-es  currently 
used  in  calculating  the  optimum  supply. 
Under  its  proposal,  the  optimum  supply 
would  be  equal  to  the  3-year  average 
sales  in  primary  markets  (total  sales  less 
sales  to  markets  eligible  for  diversion 
credit)  plus  the  target  carryout.  This 
would  simplify  the  method  of  arriving 
at  an  optimum  supply  figiue  and  would 
be  easier  for  tart  cherry  growers  and 
processors  to  imderstand.  Therefore, 
any  regidatory  impact  on  growers  or 
handlers  would  be  minimal  or  non- 
existent. 

The  record  evidence  supports  the 
conclusion  that  this  amendment  would 
result  in  no  extra  costs  to  growers  or 
processors  in  that  any  resulting  level  of 
volume  regulation  would  be  similar  to 
what  is  currently  in  effect  and  its 
economic  effect  on  the  industry  would 
be  similarly  analyzed  in  each  instance. 
It  would  benefit  industry  members  both 
large  and  small,  however,  because  the 
process  relating  to  the  establishment  of 
voliune  regulations  would  be  less 
confusing  and  more  readily  understood 
by  industry  members.  This  process  is 
used  by  growers  and  handlers  in  making 
seasonal  decisions  (including  those 
relating  to  harvesting  cherries).  To  the 
extent  that  this  process  is  more  readily 
imderstood,  all  in  the  industry  should 
benefit. 

The  collection  of  information  imder 
the  marketing  order  would  not  be 
affected  by  these  amendments  to  the 
marketing  order.  Current  information 
collection  requirements  for  Part  930  are 
approved  by  0MB  under  OMB  number 
0581-0177. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  These  amendments  are 
designed  to  enhance  the  administration 
and  functioning  of  the  marketing  order 
to  the  benefit  of  the  industry. 

Board  meetings  regarding  these 
proposals  as  well  as  the  hearing  dates 
were  widely  publicized  throughout  the 
tart  cheny  industry,  and  all  interested 


persons  were  invited  to  attend  the 
meetings  and  the  bearing  and 
participate  in  Board  deliberations  on  all 
issues.  All  Board  meetings  and  the 
hearing  were  public  forums  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  these  issues. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  so  that  this  rulemaking  may 
be  completed  prior  to  the  upcoming 
season.  All  written  exceptions  timely 
received  will  be  considered  and  a 
grower  referendum  will  be  conducted 
before  th^e  proposals  are  implemented. 

Civil  Justice  Reform 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988.  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
hiandler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Rulings  on  Briefs  of  Interested  Persons 

Briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth  in 
this  recommended  decision.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  persons 
are  inconsistent  with  the  findings  and 
conclusions  of  this  recommended 
decision,  the  requests  to  make  such 
findings  or  to  reach  such  conclusions 
are  denied. 


General  Findings 

The  findings  hereinafter  set  forth  are 
supplementary  to  the  findings  and 
determinations  which  were  previously 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order;  and 
all  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(1)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  would  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  regulate  the  handling  of  tart 
cherries  grown  in  the  production  area  in 
the  same  manner  as,  and  are  applicable 
only  to,  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  a  heeiring  has 
been  held; 

(3)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  are  limited  in  their 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act;  and 

(4)  All  handling  of  tart  cherries  grown 
in  the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
hereby  proposed  to  be  amended,  is  in 
the  current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tart 
cherries. 

Recommended  Amendment  of  the 
Marketing  Agreement  and  Order 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  part  930,  §  930.16  is  revised  to 
read  as  follows:  . 
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§930.16    SatodConstHiMncy. 

Sales  consti  uency  means  a  common 
marketing  org!  nization  or  brokerage 
finn  or  indivic  ual  representing  a  group 
of  handlers  an  1  growers.  An 
organization  w  hich  receives 
consignments  3f  cherries  and  does  not 
direct  where  tie  consigned  cherries  are 
sold  is  not  a  sa  les  constituency. 

3.  In  §  930.51 ),  paragraph  (a)  is  revised 
to  read  as  follows: 

§930.50    Martalting  poHcy. 

(a)  Optimuni  supply.  On  or  about  July 
1  of  each  crop  /ear.  the  Board  shall  hold 


a  meeting  to  review  sales  data, 
inventory  data,  current  crop  forecasts 
and  market  conditions  in  order  to 
establish  an  optimum  supply  level  for 
the  crop  year.  The  optimum  supply 
volume  shall  be  calculated  as  100 
percent  of  the  average  sales  of  the  prior 
three  years,  reduced  by  the  average  sales 
that  represent  dispositions  of  restricted 
percentage  cherries  qualifying  for 
diversion  credit  for  the  same  three 
years,  unless  the  Board  determines  that 
it  is  necessary  to  recommend  otherwise 
with  respect  to  sales  of  restricted 
percentage  cherries,  to  which  shall  be 


added  a  desirable  carryout  inventory  not 
to  exceed  20  million  pounds  or  such 
other  amount  as  the  Board,  with  the 
approval  of  the  Secretary,  may  establish. 
This  optimum  supply  volume  shall  be 
announced  by  the  Board  in  accordance 
with  paragraph  (h)  of  this  section. 
***** 

Dated:  December  29, 1999. 

Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  00-203  Filed  1-4-00;  8:45  am] 

BH.UNG  CODE  3410-02-P 


Wednesday 
January  5,  2000 
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Part  VI 

Department  of 
Commerce 

National  Telecommunications  and 
Information  Administration 

Technology  Opportunities  Program 
(formerly  known  as  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program);  Notice 
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DEPARTMENT  OF  COMMERCE 
national  T»l«coi^Mwictiow  and 

IffrOrVilflPOil  AOIifinww  BIKWI 

DOCKET  NUMBEF^  [M12032«5-«313-03; 
CFDA  11.562] 

-ZAM 


Tschnotooy  Opfi  BrtunMss  Program 


( 

Telacommunlcafow  and  Intonwtion 

Irtfrartruchiw  A^iatanca  Program) 

agency:  National  Telecommunications 
and  Information  Administration, 
Commerce.  I 

action:  Notice  oi  Availability  of  Funds. 


summary:  The  National 
Telecommunicat  ons  and  Information 
Administration  ( >mA)  issues  this 
Notice  describinf  the  conditions  under 
which  applicatio  is  will  be  received 
under  the  Techn(  >iogy  Opportunities 
Program  (TOP)  aj»d  how  NTIA  will 
determine  which  applications  it  will 
fund.  '  TOP  pron  otes  the  widespread 
use  and  availability  of  advanced 
telecommunicati  }ns  and  information 
technologies  in  t  le  public  and  non- 
profit sectors.  By  providing  matching 
grants  for  inform  ition  infrastructure 
projects,  this  pro  }ram  will  help  develop 
a  nationwide,  inl  sractive,  broadband 
information  infra  structure  that  is 
accessible  to  all  i^ericans,  in  rural  as 
well  as  urban  are  as. 
DATES:  Complete  applications  for  the 
Fiscal  Year  2000  TOP  grant  program 
must  be  mailed  cr  hand-carried  to  the 
address  indicated  below  and  received 
by  NTIA  no  lateijthan  9:00  p.m.  EST. 
March  16,  2000 

ADDRESSES:  App  ications  must  be 
mailed  to:  Technology  Opportunities 
Program  Nationa  I  Telecommunications 

Administration  U.S. 
Department  of  O  immerce  1401 
Constitution  Av<  nue,  NW  HCHB,  Room 
4092,  Washington,  D.C.  20230. 

or-hand-deliv€  red  to: 
Technology  Opportunities  Program, 
National  Telec  ommunications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  Room 
1874.  Herbert  ]lark  Hoover  Building 
1401  Constitution  Avenue,  NW, 
C.  20230. 
ocated  at  entrance  #10 


Washington,  E 
Room  1874  is 


on  15th  Street  N  N,  between 
Pennsylvania  an  i  Constitution 
Avenues. 


FOR  FURTHER 

Stephen  J. 
Technology 


'  Please  note  that 
the  Telecommunications 
Infrastructure 


INFI  >RMATION,  CONTACT: 
Do\krns,  Director  of  the 
Opf  ortunities  Program. 


'  OP  was  formerly  known  as 
and  Information 
Assist4nce  Program  (TIIAP). 


Telephone:  202/482-2048;  fax:  202/ 
501-5136;  e-mail:  top@ntia.doc.gov. 

SUPPLEMENTARY  INFORMATION: 
Pro-am  Purposes 

NTIA  announces  the  seventh  annual 
round  of  a  competitive  matching  grant 
program,  the  Technology  Opportunities 
Program  (TOP).  TOP  promotes  the 
development,  widespread  availability, 
and  use  of  advanced 
telecommunications  and  information 
technologies  to  serve  the  public  interest. 

To  accomplish  this  objective,  TOP 
will  provide  matching  grants  to  state, 
local,  and  tribal  governments;  ~  non- 
profit commimity-based  organizations; 
non-profit  health  care  providers  and 
public  health  institutions;  schools; 
libraries;  museums;  colleges; 
universities;  public  safety  providers; 
and  other  non-profit  entities.  TOP  will 
support  projects  that  improve  the 
quality  of,  and  the  public's  access  to, 
cultural,  educational,  and  training 
resources;  reduce  the  cost,  improve  the 
quality,  and/or  increase  the  accessibility 
of  health  care  and  public  health 
services;  promote  responsive  public 
safety  services;  improve  the 
effectiveness  and  efficiency  of 
government  and  public  services;  and 
foster  communication,  resource-sharing, 
and  economic  development  within 
communities,  both  rural  and  urban. 

Authority 

Title  II  of  the  Commerce,  Justice,  and 
State  Appropriations  Act  for  Fiscal  Year 
2000,  Incorporated  by  Reference  in  the 
Consolidated  Appropriations  Act  for  FY 
2000,  Pub.  L.  No.  106-113,  "Division  B, 
Section  1000(a)(1)." 

Funding  Availability 

Approximately  $12.5  million  is 
available  for  federal  assistance.  A  small 
amount  of  funds  that  have  been 
deobligated  from  grants  awarded  in 
previous  fiscal  years  may  also  be 
available  for  Fiscal  Year  2000  grants. 
Based  on  past  experience,  NTIA  expects 
this  year's  grant  roimd  to  be  very 
competitive.  In  Fiscal  Year  1999,  NTIA 
received  over  700  applications 
collectively  requesting  more  than  $250 
million  in  grant  funds.  From  these 
applications,  the  Department  of 
Commerce  announced  43  awards 
totaling  $17.6  million  in  federal  funds. 

An  applicant  may  request  up  to 
$600,000  in  total  federal  support.  Based 
on  previous  grant  rounds,  TOP 
anticipates  that  the  average  size  of  a 
grant  award  will  be  approximately 


-  American  Indian  Tribes  and  Alaska  Native 
Villages. 


$375,000  with  a  grant  period  lasting 
between  two  and  three  years. 

EligiUc  OrganizatioBS 

Non-profit  entities;  state,  local,  and 
tribal  governments;  and  colleges  and 
universities  are  eligible  to  apply. 
Although  individuals  and  for-profit 
organizations  are  not  eligible  to  apply, 
they  are  encouraged  to  participate  as 
project  partners. 

Matching  Funds  Rei^uirements 

Grant  recipients  under  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
Applicants  must  document  their 
capacity  to  provide  matching  funds. 
Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  contributions.  Grant 
funds  imder  this  program  are  usually 
released  in  direct  proportion  to  local 
matching  funds  utilized  and 
documented  as  having  been  expended. 
NTIA  will  provide  up  to  50  percent  of 
the  total  project  cost,  imless  the 
applicant  can  document  extraordinary 
circiunstances  warranting  a  grant  of  up 
to  75  percent. 

Generally,  federal  funds  may  not  be 
used  as  matching  funds,  except  as 
provided  by  federal  statute.  If  you  plan 
to  use  funds  from  a  federal  agency,  you 
should  contact  the  federal  agency  that 
administers  the  fimds  in  question  and 
obtain  documentation  from  that 
agency's  Office  of  General  Counsel  to 
support  the  use  of  federal  fimds  for 
matching  purposes. 

Completeness  of  Application 

TOP  wiU  initially  review  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  The  required 
elements  are  listed  and  described  in  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  2000.  Each  of  the  required 
elements  must  be  present  and  clearly 
identified.  Failiue  to  do  so  may  result  in 
rejection  of  the  application. 

Application  Deadline 

As  noted  above,  complete 
applications  for  the  Fiscal  Year  2000 
TOP  grant  program  must  be  received  by 
NTIA  no  later  than  9:00 P.M.  EST, 
March  16,  2000.  A  postmark  date  is  not 
sufficient.  Applications  which  have 
been  provided  to  a  delivery  service  on 
or  before  March  15,  2000,  with 
"delivery  guaranteed"  before  9:00  P.M. 
on  March  16,  2000,  will  be  accepted  for 
review  if  the  applicant  can  document 
that  the  application  was  provided  to  the 
delivery  service  with  delivery  to  the 
address  listed  above  guaranteed  prior  to 
the  closing  date  and  time.  Applications 
will  not  be  accepted  via  facsimile 
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machine  transmission  or  electronic 
mail.  NTIA  anticipates  that  it  will  take 
approximately  six  months  to  complete 
the  review  of  applications  and  make 
final  hinding  decisions. 

Program  Funding  Priorities 

NTIA  supports  innovative  and 
exemplary  projects  that  can  serve  as 
models  for  using  information 
infrastructure  in  the  public  and  non- 
profit sectors  and  thereby  contribute  to 
the  development  of  an  advanced, 
nationwide  network  that  will  ultimately 
offer  broadband  communication 
services  to  all.^ 

NTIA  believes  that  every  project 
supported  imder  TOP  should  be  a 
nationally  significant  demonstration  of 
how  telecommunications  and 
information  technologies  can  be  used  to 
extend  valuable  services  and 
opportunities  to  all  Americans, 
especially  the  underserved.'*  In  addition, 
the  development  of  an  advanced 
information  infrastructure  accessible  by 
all  depends  upon  the  contribution  of  a 
wide  variety  of  skills,  ideas,  and 
perspectives.  Therefore,  TOP-supported 
projects  should,  to  the  greatest  degree 
possible,  reach  out  to  all  members  of  a 
community  and  catalyze  partnerships  to 
help  reduce  the  digital  divide.**  Because 
important  networking  efforts  may  also 
occur  outside  of  the  United  States,  TOP 
projects  may  benefit  fit)m  linkages  to 
international  efforts. 

TOP  defines  innovation  broadly.  It 
can  encompass,  but  is  not  restricted  to, 
a  demonstration  of  broadband  or  other 
cutting  edge  technologies,  a  new 
application  of  proven  technologies,  a 
creative  strategy  for  overcoming 
traditional  barriers  to  access,  a  new 
configuration  of  existing  information 
resources,  or  the  use  of  network 
technologies  in  a  unique  setting. 

NTIA  also  expects  each  TOP  project 
to  serve  as  a  national  model  and  offer 
new  and  practical  insights  into  the  use 
of  network  technologies.  TOP 
emphasizes  the  application  of 
technology  to  meet  people's  needs,  and 


'"Information  infrastructure"  includes 
telecommunication  networks,  computers,  other 
end-user  devices,  software,  standards,  and  skills 
that  collectively  enable  people  to  connect  to  each 
other  and  to  a  vast  array  of  services  and  information 
resources. 

•*  "Underserved"  refers  to  individuals  and 
communities  that  are  subject  to  barriers  that  limit 
or  prevent  their  access  to  the  benefits  of  network 
technologies  or  vital  services.  These  barriers  may  be 
technological,  geographic,  economic,  physical, 
linguistic,  or  cultural. 

'More  details  on  the  growing  gap  in  access  to 
telecommunications  and  information  technology  in 
America  can  be  found  in  ^4TIA's  report,  Falling 
through  the  Net:  Defining  the  Digital  Divide.  This 
report  is  available  on  the  Internet  at  NTIA's  home 
page,  http://www.ntia.doc.gov. 


not  simply  on  the  technology  as  an  end 
in  itself.  Therefore,  each  project  should 
identify  specific  problems  or  needs  in  a 
community,  use  network  technologies  to 
offer  concrete  solutions,  and  produce 
measurable  outcomes. 

A  TOP  project  is  more  than  simply 
adding  technology  to  address  a  problem, 
or  incrementally  modify  an  existing 
process.  Projects  are  expected  to  apply 
technology  creatively  and,  in  so  doing, 
bring  about  meaningful  changes  in  how 
services  are  provided  and  in  the 
relationships  between  an  organization 
and  its  partners  and  clients. 

For  FY  2000,  TOP  is  especially 
interested  in  projects  developed  by 
smaller,  locally-based  organizations  that 
both  serve  and  represent  underserved 
communities  across  the  nation.  For 
example,  these  organizations  may 
include  but  are  not  limited  to: 
community-based  organizations;  small 
non-profits;  colleges  and  universities 
serving  rural  communities;  Minority 
Serving  Institutions;  and  organizations 
representing  Empowerment  Zones  and 
Enterprise  Communities.*  TOP  wants  to 
build  the  capacity  of  organizations  that 
work  closely  with  underserved 
communities.  These  non-profits  often 
are  able  to  understand  the  local 
dynamics  that  are  helpful  in  defining 
the  problems  and  creating  community- 
driven,  successful  solutions. 

For  the  FY  2000  grant  competition, 
TOP  is  also  especially  interested  in 
projects  that  propose  to  use  advanced 
network  technologies  to  enhance  the 
quality  and  efficiency  of  services 
delivered  through  non-profit 
organizations.  Driven  by  research  efforts 
in  the  private  sector,  academia,  and  the 
federal  government,  technological 
advances  promise  to  improve 
significantly  the  quality  of  today's 
networks.  For  example,  broadband 
networks  will  afford  the  opportunity  to 
dehver  immense  amounts  of  data 
quickly  to  the  desktop,  and  emerging 
wireless  networks  will  give  end  users 
greater  flexibility  in  how  and  when  they 
can  access  information.  TOP  encourages 
applicants  to  explore  creatively  the 
potential  of  these  and  other  advanced 
technologies. 

In  previous  fiscal  years,  NTIA 
supported  planning  projects  whose 
primary  goal  was  to  develop  strategies 
for  the  development  of  information 
infrastructure  applications.  Due  to  the 
limited  amount  of  funds  available  to  the 
program,  the  emphasis  for  Fiscal  Year 
2000  is  on  projects  that  deploy,  use,  and 


evaluate  the  use  of  information 
infrastructure  applications.  NTIA  will, 
however,  support  projects  that 
incorporate  some  planning  activities  as 
part  of  the  proposed  project. 

hi  FY  2000,  TOP  will  support  projects 
in  four  application  areas:  Community 
Networking  and  Services,  Lifelong 
Learning  and  the  Arts,  Health,  and 
Public  Safety.^  Each  application  will  be 
reviewed  with  other  applications  in  the 
same  area.  TOP  is  especially  interested 
in  projects  that  cut  across  application 
areas  to  better  serve  the  needs  of 
individuals  and  communities.  Because 
multiple  organizations  often  share  the 
same  end  users,  TOP  encourages 
applications  in  which  the  use  of 
network  technology  enables  partners  in 
different  disciplines  (e.g.,  health, 
education,  and  public  safety)  to  share 
information.  For  example,  local 
government  and  community-based 
organizations  that  work  to  serve  the 
same  families  could  benefit  by 
increasing  coordination  and  information 
sharing  through  the  use  of  network 
technology. 

The  four  application  areas  are 
described  below. 

Community  Networking  and  Services 

Community  Networking  and  Services 
encompasses  Community  Networking 
and  Public  Services  which,  in  previous 
years,  constituted  separate  appUcation 
areas. 

Projects  in  this  area  provide 
innovative  approaches  to  strengthen 
communities,  deliver  services  to  people 
in  need,  and  address  the  needs  of 
special  communities,  such  as  seniors  or 
individuals  with  disabilities. 
Community  Networking  and  Services 
focuses  on  an  array  of  projects  that 
enable  a  broad  range  of  community 
residents  and  organizations  to 
communicate  and  share  information;  to 
improve  the  delivery  of  vital  social  and 
administrative  services  to  individuals 
with  a  range  of  needs;  to  enhance 
economic  and  commimity  development 
through  the  coordination,  delivery,  and 
redefinition  of  vital  services;  and  to 
participate  in  civic  activities. 

Examples  of  Community  Networking 
and  Services  projects  may  include,  but 
would  not  be  limited  to:  community 
information  systems  that  allow  end 
users  to  draw  upon  an  expanding 
variety  of  information  resources  and 
customize  the  output  to  meet  specific 
goals;  online  mechanisms  for  social 
services  delivery  that  allow  multiple 


*  Minority  Serving  Institutions  include 
Historically  Black  Colleges  and  Universities, 
Hispanic  Serving  Institutions,  and  Tribal  Colleges 
and  Universities. 


'  Please  note  that  this  year.  TOP  has  combined  the 
FY  1999  application  areas  of  Community 
Networking  and  Public  Services  into  a  single 
application  area. 
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underserved  urban  areas  or  non- 
traditional  settings;  projects  designed  to 
improve  communication,  collaboration 
and  knowledge  among  and  between 
health  care  providers  and  patients  to 
empower  consumers  to  participate 
jointly  in  their  health  care;  projects  to 
improve  access  and  timeliness  of  care 
for  those  in  emergency  situations  and 
explore  various  methods  to  extend 
services  beyond  the  emergency  room; 
projects  that  integrate  technology  to 
assess  community  needs  and  develop 
innovative  health  technology  models  of 
care  delivery  across  the  care  continuum; 
projects  that  integrate  triage 
mechanisms  into  improving  care 
delivery  for  the  uninsured,  imder 
insured,  and  low  income  populations; 
and  networks  or  information  services 
aimed  at  disease  prevention  and  health 
promotion. 

Public  Safety 

Projects  in  this  area  will  seek  to 
increase  the  effectiveness  of  law 
enforcement  agencies,  the  court  system, 
emergency,  rescue,  and  fire 
departments,  or  other  entities  involved 
in  providing  safety  services  that  respond 
to,  prevent,  or  intervene  in  crises. 

Examples  of  Public  Safety  projects 
may  include,  but  would  not  be  limited 
to:  projects  that  facilitate  information 
exchange  among  public  safety  agencies 
located  in  single  or  multiple  geographic 
areas  to  increase  efficiency  and  share 
resources,  including  spectrum 
resources;  projects  that  provide 
information  in  a  timely  manner  to  "first- 
response  officials"  and  assist  agencies 
in  on-the-spot  situation  analysis; 
projects  that  advance  the  capabilities  of 
public  safety  agencies  to  identify 
individuals  involved  in  incidents; 
applications  that  reduce  risks  to 
responding  units  and  the  public; 
projects  that  help  public  safety  agencies 
provide  community  outreach  services; 
and  projects  that  aim  to  increase  the 
safety  and  security  of  children  and 
reduce  domestic  violence. 

Limitations  on  Project  Scope 

Projects  funded  by  TOP  must  meet  the 
Program  Funding  Priorities  described  in 
this  Notice.  Projects  must  involve 
innovative  approaches  to  the  deliver}'  of 
useful,  practical  services  in  real- world 
environments  within  the  grant  award 
period.  Listed  below  are  types  of 
projects  TOP  will  not  support  in  Fiscal 
Year  2000, 

(1)  One- Way  Networks.  TOP  will  not 
support  construction  or  extensions  of 
one-wav  networks,  that  is,  networks  that 
deliver  information  to  a  passive 
audience;  all  networks  and  services 
proposed  for  TOP  support  must  be 


interactive.*^  For  example,  TOP  will  not 
fund  one-way  broadcast  systems,  tape 
duplication  and/or  delivery  projects,  or 
any  project  that  does  not  permit  the  end 
user  in  some  fashion  to  select  the 
information  he  or  she  will  receive. 

(2j  Single-Organization  Projects.  TOP 
will  not  support  projects  whose  primary 
emphasis  is  on  the  internal 
communications  needs  of  a  single 
organization,  even  if  the  organization 
has  a  considerable  number  of  offices  in 
different  cities  or  regions  of  the  country. 
For  example,  TOP  will  not  consider 
projects  that  create  or  expand  Local 
Area  Networks  or  internal  e-mail 
systems  whose  end  users  are 
principally,  or  exclusively,  staff 
members  of  a  single  organization. 
However,  TOP  will  support  applications 
that  extend  communications  among 
multiple  organizations  and  agencies 
within  a  governmental  jurisdiction. 
Projects  should,  to  the  maximum  degree 
feasible,  include  appropriate 
partnerships,  with  plans  for  inter- 
organizational  communications  among 
the  partners. 

(3)  Replacement  or  Upgrade  of 
Existing  Facilities.  TOP  will  not  support 
any  projects  whose  purpose  is  to 
upgrade  or  replace  existing  systems,  add 
workstations  or  servers  to  existing 
networks,  or  complete  the  installation  of 
a  network. 

In  addition,  TOP  will  not  support 
projects  whose  primary  purpose  is  to 
develop  content,  hardware,  or  software, 
to  provide  training  on  the  use  of  the 
information  infrastructure,  or  to  build 
voice-based  systems. 

(1)  Content  Development  Projects. 
Many  projects  necessarily  involve  some 
modification  or  development  of 
content.''  Therefore,  TOP  will  support 
projects  in  which  the  creation  or 
conversion  of  content  is  part  of  a  larger 
effort  to  utilize  information 
infrastructure  technologies  to  address 
real-world  problems.  However,  TOP 
will  not  support  projects  whose  primary' 
purpose  is  to  develop  data  resources,  or 
in  any  other  way  produce  information 
content.  For  example,  TOP  will  not 
consider  projects  which  are  designed 
only  to  develop  curriculum,  create 
databases,  convert  existing  paper-based 
information  to  a  digital  format,  digitize 


""Interactivity"  is  defined  as  the  capacity  of  a 
communications  system  to  allow  end  users  to 
communicate  directly  with  other  users,  either  in 
real  time  (as  in  a  video  teleconference)  or  on  a  slore- 
and-forward  basis  (as  with  electronic  mail),  or  to 
seek  and  gain  access  to  information  on  an  on- 
demand  basis,  as  opposed  to  a  broadcast  basis. 

'  "Content  development"  refers  to  the  creation  of 
information  resources,  such  as  databases  or  World 
Wide  Web  sites,  for  the  purpose  of  dissemination 
through  one  or  more  on-line  services. 
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existing  graphics  collections,  or 
establish  World  Wide  Web  sites. 

(2)  Hardware  or  Software 
Development  Projects.  Some  projects 
may  require  limited  software 
development  or  the  customization  or 
modification  of  existing  software  or 
hardware  in  order  to  meet  particular 
end-user  requirements  or  to  enable  the 
exchange  of  information  across 
networks.  However,  the  creation  of  a 
software  or  hardware  product  cannot  be 
a  project's  primary  purpose. 

(3)  Training  Projects.  While  TOP  does 
consider  training  to  be  an  essential 
aspect  of  most  implementation  projects, 
TOP  will  not  support  projects  whose 
primary  purpose  is  to  provide  training 
in  the  use  of  software  applications, 
Internet  use,  or  other  use  of  information 
inft-astructure. 

>,    (4)  Voice-based  Systems.  Two-way, 
interactive  voice  networks  are  an 
important  element  of  the  existing 
information  infrastructure.  Voice  as  a 
means  for  conveying  information  and 
voice  input  tools  play  critical  roles  in 
ensuring  people  with  disabilities  have 
access  to  network  technology.  However, 
TOP  will  not  support  projects  whose 
primary  purpose  is  to  either  build  or 
install  voice-based  communication 
networks  such  as  call  centers,  two-way 
radio  networks,  or  800  MHz  radio 
systems. 

Review  Criteria 

Reviewers  will  review  and  rate  each 
application  using  the  following  criteria. 
The  relative  weights  of  each  criterion 
are  identified  in  parentheses. 

1.  Project  Purpose  (15%) 

Each  application  will  be  judged  on 
the  overall  purpose  of  the  proposed 
project  and  its  potential  impact  on  a 
community.  Li  assessing  the  "Project 
Purpose,"  reviewers  will  examine  the 
degree  to  which  the  applicant  clearly: 
defines  the  problem(s)  within  the 
community  to  be  served  and  describes 
its  severity;  proposes  creative  and 
practical  means  of  addressing  the 
community's  problem(s)  employing 
network  technologies;  and  identifies 
anticipated  outcomes  and  potential 
impacts  that  are  both  realistic  and 
measurable.  Reviewers  will  also  assess 
the  degree  to  which  an  applicant 
convincingly  links  the  three  major 
elements — problem(s),  solutionis],  and 
outcomes. 

Reviewers  will  assess  the  degree  to 
which  the  project  targets  underserved 
communities  and  populations,  and  the 
degree  to  which  the  proposed  project 
will  address  the  circumstances  and 
levels  of  distress  (such  as  poverty,  high 
unemployment,  low  educational 


achievement,  high  crime  rate,  poor 
health  status,  etc.)  they  face. 

2.  Innovation  (15%) 

As  noted  in  the  section  on  "Program 
Funding  Priorities,"  reviewers  will 
assess  innovation  broadly,  examining 
both  the  technology  to  be  used  and  the 
application  of  technology  in  a  particular 
setting,  to  serve  a  particular  population, 
or  to  solve  a  particular  problem. 
Reviewers  will  also  assess  the  degree  to 
which  the  project  would  bring  about 
new  and  practical  changes  in  how  the 
applicant  provides  services  and 
enhances  relationships  between  its 
partners  and  clients. 

When  rating  the  degree  to  which  an 
application  demonstrates  iimovation, 
reviewers  will  use  their  experience  as 
experts  in  their  respective  fields  to 
determine  whether  a  proposed  project 
introduces  a  unique  or  new  approach 
and  extends  the  state-of-the-art  in  a 
given  application  area.  Reviewers  will 
examine  each  project  in  a  national 
context  and  ask:  (1)  how  an  application 
compares  with,  complements,  or 
improves  upon  other  activities  in  a 
given  application  area,  and  (2)  what 
insight(s)  a  proposed  project  could  add 
to  what  is  known  about  using  network 
technologies  in  a  given  application  area. 

3.  Diffusion  Potential  (15%) 

The  innovations  and  approaches  to  be 
demonstrated  in  any  proposed  project 
should  contain  the  potential  to  be 
diffused  broadly  throughout  the 
country.  NTIA  expects  that  each 
awarded  project  will  serve  as  a  model 
for  other  communities  to  follow. 

To  assess  this  potential  for  diffusion, 
reviewers  will  consider  four  factors: 

(1)  the  degree  to  which  the  problem 
identified  by  the  applicant  is  common 
to  many  communities; 

(2)  the  relative  advantage  of  the 
project's  iimovations  over  established 
approaches  to  addressing  the  specified 
problems; 

(3)  the  ease  of  replication  and 
adaptation,  based  on  considerations 
such  as  cost  and  complexity;  and 

(4)  the  applicant's  plans  to 
disseminate  actively  the  knowledge 
gained  from  the  project's  successes  and 
failures. 

4.  Project  Feasibility  (15%) 

In  assessing  the  feasibility  of  each 
application,  reviewers  will  focus  on  foiu" 
issues:  the  technical  approach,  the 
qualifications  of  the  project  staff,  the 
proposed  budget  and  the 
implementation  schedule,  and  the 
applicant's  plan  for  sustaining  the 
project  beyond  the  grant  period. 


In  assessing  technical  approach, 
reviewers  will  examine  how  the 
proposed  system  would  work,  how  it 
would  operate  with  other  systems, 
technological  alternatives  that  have 
been  considered,  designs  for  system 
maintenance,  periodic  upgrades,  and 
plans  to  adapt  to  unforeseen 
developments.  Applicants  are  expected 
to  make  use  of  existing  infrastructure 
and  commercially  available 
telecommunications  services,  unless 
extraordinary  circumstances  require  the 
construction  of  new  network  facilities. 

In  assessing  the  qualifications  of  the 
project  team,  reviewers  will  assess  the 
applicant  and  its  partners  to  determine 
if  they  have  the  resources,  expertise, 
and  experience  necessary  to  undertake, 
evaluate,  and  complete  the  project  and 
disseminate  results  within  the  proposed 
period. 

Reviewers  will  analyze  the  budget  in 
terms  of  clarity  and  cost-effectiveness. 
The  proposed  budget  should  be 
appropriate  to  the  tasks  proposed  and 
sufficiently  detailed  so  that  reviewers 
can  easily  understand  the  relationship 
of  items  in  the  budget  to  the  project 
narrative.  Reviewers  also  will  assess  the 
degree  to  which  the  implementation 
process  is  comprehensive  and 
reasonable. 

Finally,  reviewers  will  examine  the 
potential  long-term  viability  of  the 
applicant's  plans.  Reviewers  will 
consider  the  economic  circumstances  of 
the  community  or  communities  to  be 
served  by  the  proposed  project  and  the 
applicant's  strategies  to  sustain  the 
project  after  the  completion  of  the  grant. 

5.  Community  Involvement  (15%) 

Each  application  will  be  rated  on  the  . 
overall  level  of  community  involvement 
in  the  development  and  implementation 
of  the  proposed  project.  Reviewers  will 
examine  the  breadth  of  community 
involvement  to  ensure  it  includes  the 
development  of  partnerships  among 
unaffiliated  organizations,  from  the 
public,  non-profit,  or  private  sectors,  as 
an  integral  part  of  each  project.'"  TOP 
considers  partners  to  be  organizations 
that  supply  cash  or  in-kind  resources 
and/or  play  an  active  role  in  the 
planning  and  implementation  of  the 
project.  Reviewers  will: 

(1)  examine  the  steps  the  applicant 
has  taken  to  engage  and  sustain  the 
involvement  of  a  variety  of  conununity 
stakeholders.  Reviewers  will  look  for 
evidence  of  demand,  from  the 
community,  the  end  users,  and  the 


'""Unaffilialed"  organizations  are  institutions 
that  do  not  have  formal  associations  or  existing 
relationships  with  the  applicant. 
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potential  benefit  aries,  for  the  services 
proposed  by  the  iroject; 

(2)  consider  th  ;  degree  of  attention 
paid  to  the  need; ,  skills,  working 
conditions,  and  iving  environments  of 
the  targeted  end  isers. ' '  Reviewers  will 
also  consider  the  extent  to  which 
applicants  invoh  e  representatives  from 
a  broad  range  of  jotential  users  in  both 
the  design  and  ii  iplementation  of  the 
project  and  cons  der  the  varying  degrees 
of  abilities  of  all  and  users,  including 
individuals  with  disabilities; 

(3)  assess  the  apphcant's  plans  for 
training  end  useK,  upgrading  their 
skills,  and  building  community 
awareness  and  k  lowledge  of  the  project; 

(4)  evaluate  this  steps  applicants  have 
taken  to  involve  ind  document  the 
support  of  a  varii  sty  of  stakeholder 
groups  and  organizations;  and 

(5)  examine  th^  applicant's  efforts  to 
■acy  of  the  project's 
leficiaries.'-  In 
lere  proprietary  or 
al  data  are  involved, 

^isely  examine  the 

applicant's  strati  gies  for  addressing  the 
privacy  and  con:  identiality  of  user 
information. 

6.  Reducing  Disf.  arities  (15%) 

Reviewers  wil  assess  the  degree  to 
which  each  appl  ication  addresses 
barriers  which  li  mit  a  commimity's  or  a 
group's  access  tc  the  information 
infrastructure.  T  lese  barriers  may  be 
technological,  g«  ographic,  economic, 
physical.  Unguis  tic,  or  cultural.  For 
example, 

(1)  a  rural  con  munity  may  be 
geographically  ii  olated  from 
information  rescurces  and  lack  local 
technical  expert  se  to  help  install  and 
manage  the  netv  ork  infrastructure; 

(2)  an  inner  ci  y  neighborhood  may 
contain  large  nu  nbers  of  potential  end 
users  who  lack  t  le  technical  expertise 
and  financial  re!  ources  to  access  the 
information  infr  istructure;  or 

(3)  people  wit  i  disabilities  may  need 
a  variety  of  special  hardware  or  software 
interfaces  to  faci  litate  their  use  of  the 
information  infr  istructure. 

Reviewers  wi!  1  assess  evidence  of 
community  neeA  in  terms  of  access  to 
telecommunicat  ions  and  network 
resources  and  tl:  e  applicant's  proposed 


' '  An  "end  user' 
or  seeks  access  to. 
infrastructure.  An 
information  (e.g..  a 
a  touch-screen  publi : 
involved  in  an 
other  end  users:  or 
infrastructure  to 


n  ay  i 


I  pro  riA 


'  -  Project 
organizations  derivi 
outconie(s).  A  proje<  I 
necessarily,  be  a 


one  who  customarily  employs 
ra)her  than  provides,  information 

user  may  be  a  consumer  of 

r  lember  of  the  public  employing 
access  terminal);  may  be 
interactive  communication  with 
use  information 
le  services  to  the  public, 
beneficiaries  are  those  individuals  or 
,  beneflts  from  a  project's 
beneficiary  may  also,  but  not 
end  user. 
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strategies  for  overcoming  barriers  to  the 
access  and  use  of  information 
technologies.  Reviewers  will  focus  on 
the  applicant's  strategies  for  reaching 
out  to  targeted  groups  and  for  tailoring 
services  which  address  the  learning 
mechanisms,  attitudes,  abilities,  and 
customs  of  the  community. 

7.  Evaluation  and  Documentation  (10%) 

Each  application  will  be  rated  on  its 
potential  to  evaluate  and  document  the 
effectiveness  and  efficiency  of  the 
proposed  solution(s)  and  anticipated 
outcome(s)  of  the  project. 

Reviewers  will  assess  the  degree  to 
which  the  evaluation  links  to  the  overall 
formulation  of  project  goals  and 
objectives  (i.e.,  the  problem,  solution, 
and  anticipated  outcomes  identified  in 
the  "Project  Purpose"  section)  and  the 
Review  Criteria  treated  below. 

Applicants  will  be  rated  on  the  extent 
to  which  their  docimientation  plans 
include  effective  record  keeping 
strategies  that  will  assist  in  the 
applicant's  assessment  of  the  project 
and  facilitate  fut^ire  evaluations  of  the 
applicant's  efforts. 

When  examining  an  applicant's 
proposed  evaluation  efforts,  reviewers 
will  assess  the  evaluation  design,  the 
implementation  plan  for  the  evaluation, 
and  the  allocation  of  resources  (i.e., 
budget,  staff,  and  management)  for 
evaluation.  Reviewers  will  also  analyze 
the  evaluation  questions;  the 
methodological  approach  for  answering 
the  evaluation  questions;  how  data  will 
be  collected;  and  how  the  data  will  be 
analyzed.  Finally,  reviewers  will  assess 
the  qualifications  of  ciny  proposed 
evaluators. 

Eligible  Costs  * 

Eligible  Costs.  Allowable  costs 
incurred  under  approved  projects  shall 
be  determined  in  accordance  with 
applicable  federal  cost  principles,  i.e., 
OMB  Circular  A-21,  A-87,  A-122,  or 
Appendix  E  of  45  C.F.R.  Part  74.  If 
included  in  the  approved  project 
budget,  TOP  will  aJlow  costs  for 
personnel;  fringe  benefits;  computer 
hardware,  software,  and  other  end-user 
equipment;  telecommimication  services 
and  related  equipment;  consultants, 
evaluators,  and  other  contractual 
services;  travel;  rental  of  office 
equipment,  furniture,  and  space;  and 
supplies.  All  costs  must  be  reasonable 
and  directly  related  to  the  project. 

Indirect  Costs.  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  agency  or  100  percent  of  the 
total  proposed  direct  costs  dollar 


amount  in  the  application,  whichever  is 
less. 

Ineligible  Costs 

Costs  associated  with  the  construction 
or  major  renovation  of  buildings  are  not 
eligible.  While  costs  for  the  construction 
of  new  network  facilities  are  eligible 
costs,  applicants  are  expected  to  make 
use  of  existing  infrastructure  and 
commercially  available 
teleconununications  services.  Only 
imder  extraordinary  circumstances  will 
the  construction  of  new  network 
facilities  be  approved.  Costs  of  the 
professional  services,  such  as 
instruction,  counseling,  or  medical  care, 
provided  via  a  network  supported 
through  this  program  are  not  eligible. 

Note  that  costs  that  are  ineligible  for 
TOP  support  may  not  be  included  as 
part  of  die  applicant's  matching  fund 
contribution. 

In  addition,  the  Appropriations  for 
Fiscal  Year  2000  places  restrictions  on 
eligible  costs  for  applicants  that  are 
recipients  of  Universal  Service  Fund 
discounts  and  applicants  receiving 
assistance  from  the  Department  of 
Justice's  Regional  Information  Sharing 
Systems  Program  as  part  of  the  project 
costs.  This  statute  provides: 

That  notwithstanding  any  other 
provision  of  law,  no  entity  that  receives 
telecommimications  services  at 
preferential  rates  under  section  254(h) 
of  the  Act  (47  U.S.C.  254(h))  or  receives 
assistance  under  the  regional 
information  sharing  systems  grant 
program  of  the  Department  of  Justice 
under  part  M  of  title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968  (42  U.S.C.  3796h)  may  use  funds 
imder  a  grant  under  this  heading  to 
cover  any  costs  of  the  entity  that  would 
otherwise  be  covered  by  such 
preferential  rates  or  such  assistance,  as 
the  case  may  be. ' ' 

Accordingly,  recipients  of  the  above- 
described  preferential  rates  or  assistance 
are  prohibited  from  including  any  costs 
that  would  be  covered  by  such 
preferential  rates  or  assistance  in  their 
proposed  TOP  grant  budget. 

Award  Period 

Successful  applicants  will  have 
between  12  and  36  months  to  complete 
their  projects.  While  the  completion 
time  will  vary  depending  on  the 
complexity  of  the  project,  NTIA  has 
foimd  that  most  grant  recipients  require 
at  least  two  years  to  complete  and  fully 
evaluate  their  projects.  Accordingly, 


"Title  II  of  the  Commerce,  Justice,  and  State 
Appropriations  Act  for  Fiscal  Year  2000, 
Incorporated  by  Reference  in  the  Consolidated 
Appropriations  Act  for  FY  2000,  Pub.  L.  No.  106- 
113.  "Division  B,  Section  1000(a)(1)."  __ 
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NTIA  encourages  applicants  to  propose 
projects  that  last  two  to  three  years. 

Selection  Process 

NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  TOP.  Listing  an  application 
in  such  a  notice  merely  acknowledges 
receipt  of  an  application  that  will 
compete  for  funding  with  other 
applications.  Publication  does  not 
preclude  subsequent  return  or 
disapproval  of  the  application,  nor  does 
it  ensure  that  the  application  will  be 
funded.  The  selection  process  will  last 
approximately  six  months  and  involves 
foiu'  stages: 

(1)  During  the  first  stage,  each  eligible 
application  will  be  reviewed  by  a  panel 
of  outside  readers,  who  have 
demonstrated  expertise  in  both  the 
programmatic  and  technological  aspects 
of  the  application.  The  review  panels 
will  evaluate  applications  according  to 
the  review  criteria  provided  in  this 
Notice  and  make  non-binding  wrritten 
recommendations  to  the  program. 

(2)  Upon  completion  of  the  external 
review  process,  program  staff  may 
analyze  applications  as  necessary. 
Program  staff  analysis  will  be  based  on 
the  degree  to  which  a  proposed  project 
meets  the  program's  funding  scope  as 
described  in  the  section  entitled 
"Limitations  on  Project  Scope;"  the 
eligibility  of  costs  and  matching  funds 
included  in  an  application's  budget;  and 
the  extent  to  which  an  application 
complements  or  duplicates  projects 
previously  funded  or  under 
consideration  by  NTTA  or  other  federal 
programs. '"  The  analysis  of  program 
staff  will  be  provided  to  the  TOP 
Director  in  writing. 

The  TOP  Director  then  prepares  and 
presents  a  slate  of  recommended  grant 
awards  to  the  Office  of 
Telecommunications  and  Information 
Applications'  (OTIA)  Associate 
Administrator  for  review  and 
approval.'^  The  Director's 
recommendations  and  the  Associate 
Administrator's  review  and  approval 
will  take  into  account  the  following 
selection  factors: 

1.  the  evaluations  of  the  outside 
reviewers; 

2.  the  analysis  of  program  staff; 

3.  the  degree  to  wnich  the  proposed 
grants  meet  the  program's  priorities  as 
described  in  the  section  entitled 
"Program  Funding  Priorities;" 


'^  See  discussion  of  "Eligible  Costs"  and 
"Matching  Funds  Requirements"  in  this  Notice. 

'^The  Office  of  Telecommunication  and 
Information  Applications  is  the  division  of  the 
National  Telecommunications  and  Information 
Administration  that  supervises  NTlA's  grant  awards 
programs. 


4.  the  geographic  distribution  of  the 
proposed  grant  awards; 

5.  the  variety  of  technologies  and 
strategies  employed  by  the  proposed 
grant  awards; 

6.  the  extent  to  which  the  proposed 
grant  awards  represent  a  reasonable 
distribution  of  funds  across  application 
areas; 

7.  the  promotion  of  access  to  and  use 
of  the  information  infrastructure  by 
rural  communities  and  other 
underserved  groups; 

8.  avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and 

9.  the  availability  of  funds. 

(3)  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  Official,  the 
NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  selection  factors 
described  above  and  the  program's 
stated  purposes  as  set  forth  in  the 
section  entitled  "Program  Purposes." 

(4)  After  applications  have  been 
selected  in  this  manner,  negotiations 
will  take  place  between  TOP  staff  and 
the  applicant.  These  negotiations  are 
intended  to  resolve  any  differences  that 
exist  between  the  applicant's  originaj 
request  and  what  TOP  proposes  to  fdnd, 
and  if  necessary,  to  clarify  items  in  the 
application.  Not  all  applicants  who  are 
contacted  for  negotiation  will 
necessarily  receive  a  TOP  award.  Final 
selections  made  by  the  Administrator 
will  be  based  upon  the 
recommendations  by  the  Director  and 
the  OTIA  Associate  Administrator  and 
the  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  as  set 
forth  in  the  section  entitled  "Program 
Purposes,"  upon  the  conclusion  of 
negotiations. 

Use  of  Program  Income 

Applicants  are  advised  that  any 
program  income  generated  by  a 
proposed  project  is  subject  to  special 
conditions.  Anticipated  program  income 
must  be  documented  appropriately  in 
the  project  budget.  In  addition,  should 
an  application  be  funded,  unanticipated 
program  income  must  be  reported  to 
TOP,  and  the  budget  for  the  project 
must  be  renegotiated  to  reflect  receipt  of 
this  program  income.  Program  income 
means  gross  income  earned  by  the 
recipient  that  is  either  directly 
generated  by  a  supported  activity,  or 
earned  as  a  result  of  the  award.  In 


addition,  federal  policy  prohibits  any 
recipient  or  subrecipient  receiving 
federal  funds  from  the  use  of  equipment 
acquired  with  these  funds  to  provide 
services  to  non-federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services.  This  prohibition  does  not 
apply  to  services  provided  to  outside 
organizations  at  no  cost. 

Policy  on  Sectarian  Activities 

Applicants  are  advised  that  on 
December  22.  1995,  NTIA  issued  a 
notice  in  the  Federal  Register  on  its 
policy  with  regard  to  sectarian 
activities.  Under  NTlA's  policy,  while 
religious  activities  cannot  be  the 
essential  thrust  of  a  grant,  an 
application  will  not  be  ineligible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
purpose  for  which  funding  is  requested. 
Applicants  for  whom  this  policy  may  be 
relevant  should  read  the  policy  that  was 
published  in  the  Federal  Register  at  60 
FR  66491,  Dec.  22,  1995. 

Waiver  Authority 

It  is  the  general  intent  of  NTIA  not  to 
waive  any  of  the  provisions  set  forth  in 
this  Notice.  However,  under 
extraordinary  circumstances  and  when 
it  is  in  the  best  interest  of  the  federal 
government,  NTIA,  upon  its  own 
initiative  or  when  requested,  may  waive 
the  provisions  in  this  Notice.  Waivers 
may  only  be  granted  for  requirements 
that  are  discretionary  and  not  mandated 
by  statute.  Any  request  for  a  waiver 
must  set  forth  the  extraordinary 
circumstances  for  the  request  and  be 
included  in  the  application  or  sent  to 
the  address  provided  in  the  ADDRESSES 
section  above.  NTIA  will  not  consider  a 
request  to  waive  the  application 
deadline  for  an  application  until  the 
application  has  been  received. 

Other  Information 

Electronic  Information.  Information 
about  NTIA  and  TOP,  including  this 
document  and  the  Guidelines  for 
Preparing  Applications — Fiscal  Year 
2000,  can  be  retrieved  electronically  via 
the  Internet  using  the  World  Wide  Web. 
Use  http://www.ntia.doc.gov  to  reach 
the  NTIA  home  page  and  follow 
directions  to  "Grants."  TOP  can  also  be 
reached  via  electronic  mail  at 
TOP@ntia.doc.gov. 

Application  Forms.  Standard  Forms 
424  (OMB  Approval  Number  0348- 
0044),  Application  for  Federal 
Assistance;  424A  (OMB  Approval 
Number  0348-0043),  Budget 
Information — Non-Construction 
Programs;  and  424B  (OMB  Approval 
Number  0348-0040),  Assurances — Non- 
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to  a  penalty  for  failure 
collection  of 

to  the  requirements 
Reduction  Act  unless 
information  displays  a 
(JMB  control  number.  In 
icants  are  required  to 
their  application  to 
Point  of  Contact 
they  have  one.  For 
(jontacting  state  SPOC 

Guidelines  for 
ifcations — Fiscal  Year 


projei  ;ts 
ant  cipat 
cop  es 
Aji 
the  a 
subje  ct 


isclosu  re 


Fund  ng 
instrun  ent 
shall 
Policies 


made 
rot 


assur  ince 


incurs  any  proje  ct 
project  start  dat^  s 
the  award  is 
its  own  risk  of 
the  government 
notified  that,  ncjtwi 
or  written 
received,  there 
part  of  the  Dep^ment 
cover  pre-awarc 
No  Obligatioi 
an  application  i 
the  Department 
obligation  to  pr  )vi 
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high  level  of  public 

supported  by  TOP, 
es  receiving 

of  successful 
plicants  are  hereby 
applications  they 

to  the  Freedom  of 
To  assist  NTIA  in 

determinations, 
dentify  sensitive 
label  it  "confidential." 

Instrument.  The 
for  awards  under 

be  a  grant. 

and  Procedures, 
ubrecipients  are  subject 
federal  laws  and  federal 
of  Commerce  policies, 
procedures  applicable 
assistance  awards, 
ivities.  If  an  applicant 

costs  prior  to  the 
negotiated  at  the  time 

I,  it  does  so  solely  at 

being  reimbursed  by 

Applicants  are  hereby 

thstanding  any  oral 

that  they  may  have 

s  no  obligation  on  the 

of  Commerce  to 


costs. 

for  Future  Funding.  If 
selected  for  funding, 
of  Commerce  has  no 
de  any  additional 


future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Conmierce. 

Past  Performance.  Unsatisfactory 
performance  of  an  applicant  under  prior 
federeil  financial  assistance  awards  may 
result  in  that  applicant's  proposal  not 
being  considered  for  funding. 

Delinquent  Federal  Debts.  No  award 
of  federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  federal  debt  until: 

1.  Tne  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

Purcnase  of  American  Made  Products. 
Applicants  are  hereby  notified  that  any 
equipment  or  products  authorized  to  be 
purchased  with  funding  provided  imder 
this  program  must  be  American-made  to 
the  maximum  extent  feasible. 

Name  Check  Review.  All  non-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

Primary  Applicant  Certifications.  All 
primary  applicants  must  submit  a 
completeei  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  .Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug- Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 

F,  "Government  wide  Requirements  for 
Drug- Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 


appropriated  funds  to  influence  certain 
federal  contracting  and  financial 
transactions,  "  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosure — Any 
applicant  that  has  paid  or  vdll  pay  for 
lobbying  in  connection  with  a  covered 
federal  action,  such  as  the  aweirding  of 
any  federal  contract,  the  making  of  any 
federal  grant,  the  making  of  any  federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  federal  contract, 
grant,  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities"  (OMB  Control  Number 
0348-0046),  as  required  uinder  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 


False  Statements.  A  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Intergovernmental  Review. 
Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  a  "not  significant"  rule 
under  Executive  Order  12866. 
Bemadette  McGuire-Rivera, 
Acting  Deputy  Assistant  Secretary  for 
Communications  and  Information. 
[FR  Doc.  00-234  Filed  1-4-00:  8:45  ami 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  5, 
2000 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaKh 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Mexican  Haas  avocados; 
published  12-6-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Shortraker  and  rougheye 
rockfish;  published  12-6- 
99 
Atlantic  coastal  fisheries 
cooperative 
management — 
American  lobster; 
published  12-6-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Telecommunications  Act  of 
1996;  implementation — 
Open  video  systems; 
published  1-5-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 

Insurance  company  general 
accounts;  guidance; 
published  1-5-00 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 

casks;  list  additions; 

published  9-22-99 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disability:  Seating 
accomodations  and 
collapsible  electric 
wheelchair  storage 
Correction;  published  1-5-00 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  published  1- 
5-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  martteting  orders: 
Central  Arizona  and  New 
Mexico-West  Texas; 
comments  due  by  1-10- 
00;  published  11-10-99 
Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
1-12-00;  published  12-13- 
99 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  1- 
12-00;  published  12-13-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

A^ediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  loan  programs 
account  servk^ng  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulatrons: 
Farm  loan  programs 
account  servksing  policies; 
servrcing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Fami  loan  programs 
account  servk;ing  policies; 
sen/icing  shared 
appreciation  agreements; 


comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 

Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 

COMMERCE  DEPARTMENT 

National  Institute  of 

Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  comments 
due  by  1-14-00;  published 
12-15-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
Pamlico  Sound,  NO; 
closure  to  mesh  gillnet 
fishing;  comments  due  by 
1-10-00;  published  12-16- 
99 
Sea  turtle  conservation; 
shrimp  trawling 
requirements 
Turtle  excluder  device; 
comments  due  by  1-12- 
00;  published  12-13-99 
Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-12- 
00:  published  12-13-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Voluntary  consensus 
standards  (OMB  Circular 
A-119);  comments  due  by 
1-10-00;  published  11-9- 
99 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Family  memb>er  dental 
plan;  comments  due  by 
1-14-00;  published  12- 
15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehrcles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-production  certifrcatkxi 
procedures;  compliance 
assurance  programs; 
reconsideration  petitkxi; 
comments  due  by  1-14- 
00;  published  12-17-99 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Internet  telephony  and 
computer  based 
equipment;  access  by 
persons  with  disabilities; 
comments  due  t»y  1-13- 
00;  published  11-19-99 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
1-10-00;  published  12-8- 
99  4 

Michigan;  comments  due  by 
1-13-00;  published  12-8- 
99 
Texas;  comments  due  by  1- 
10-00;  published  12-8-99 
Television  broadcasting: 
Satellite  Home  Viewer 
Improvement  Act; 
implementation — 
Retransmission  consent 
issues;  comments  due 
by  1-12-00;  published 
12-29-99 

FEDERAL  LABOR 
RELATKWS  AUTHORITY 

Equal  Access  to  Justk:e  Act; 

implementation: 

Attorney  fees  regulations; 
comments  due  by  1-13- 
00;  published  11-29-99 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lerKJing  (Regulatkxi 

Z): 

SfKjrt-term  cash  advances 
(payday  loans);  comments 
due  t>y  1-10-00;  published 
11-5-99 

HEALTH  AND  HUMAN 

SERVICES 

Child  Support  Enforcement 

Office 

Child  support  enforcement 

program: 

National  Medrcal  Support 
Notk;e;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  1-14- 
00;  published  11-15-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Columbian  white-tailed  deer; 
comments  due  by  1-14- 
00;  published  12-29-99 
Spikedace  and  loach 
minrK>w;  comments  due 
by  1-14-00;  published  12- 
10-99 
Marine  mammals: 
lr>cidental  take  during 
specified  activities — 
Beaufort  Sea,  AK;  year- 
round  oil  and  gas 


IV 


industry  opel^tions 
polar  bears  and  Pacific 
walrus;  comnents  due 
by  1-13-00;  published 
1-3-00 
Incidental  faking - 
Beaufort  Sea 
oil  and  gas 
operations; 
and  Pacific 
comments 
00;  published 

INTERIOR  DEPAF  TMENT 
National  Park  Service 

Special  regulations; 
Denali  National 
Preserve,  AK 
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5f  al.,  AK; 
ndustry 
>olar  bears 
(valnjses; 
(iie  by  1-10- 
12-9-99 


'ark  and 
traditional 


activities  defin  tion; 
comments  du«  by  1-11- 
00;  published  11-12-99 

MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 

Federal  Mine  Saffty  and 
Health  Review  Cc^mmission 

Procedural  rules;  comments 
due  by  1-10-00;  published 
12-8-99 

INTERIOR  DEPARTMENT 

National  Indian  GJaming 

Commission 

Indian  Gaming  Refaulatory  Act: 
Classification  of  games; 
comments  dun  by  1-10- 
00;  published  11-10-99 

NUCLEAR  REGui-ATORY 
COMMISSION 

Rulemaking  petitic*is: 
Union  of  Conce  ned 
Scientists;  conments  due 
by  1-10-00;  pjiblished  10- 
27-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administratior : 


Payments  during  evacuation; 
comments  due  by  1-14- 
00;  published  12-15-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
SAVE  verification 
procedures  and 
revisions — 
Combined  postage 
payment  standards; 
automation  letter  mail; 
comments  due  by  1-10- 
00;  published  12-9-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers; 
Broker-dealers  deemed  not 
to  be  investment  advisers; 
comments  due  by  1-14- 
00;  published  11-10-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
California;  comments  due  by 
1-11-00;  published  11-12- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Air  Cruisers  Co.;  comments 
due  by  1-10-00;  published 
11-9-99 
Airbus;  comments  due  by  1- 
13-00;  published  12-14-99 
Bell;  comments  due  by  1- 

14-00;  published  11-15-99 
Boeing;  comments  due  by 
1-10-00;  published  11-24- 
99 
British  Aerospace; 
comments  due  by  1-10- 
00;  published  12-9-99 


CFM  Intemational; 

comments  due  by  1-12- 

00;  published  12-13-99 
Dassault;  comments  due  by 

1-10-00;  published  12-9- 

99 
Fokker;  comments  due  by 

1-12-00;  published  12-13- 

99 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  by  1- 

10-00;  published  12-9-99 

McDonnell  Douglas; 
comments  due  by  1-14- 
00;  published  11-30-99 
Transport  category 
airplanes — 

Mode  "C"  transponders 
with  single  Gillham 
code  altitude  input; 
comments  due  by  1-11- 
00;  published  11-12-99 
Airworthiness  standards: 
Special  conditions — 
CASA  Model  C-295 
airplane;  comments  due 
by  1-12-00;  published 
12-13-99 
Class  D  airspace;  comments 
due  by  1-14-00;  published 
12-3-99 
Environmental  impacts; 
policies  and  procedures 
implementation;  comment 
request;  comments  due  by 
1-11-00;  published  10-13-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  safety  enforcement 

procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  policy 


statement  with  Federal 
Transit  Administration; 
comments  due  by  1-14- 
00;  published  11-1-99 
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Community  Development 
Financial  Institutions  Fund 
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Financial  Institutions 
Program;  implementation; 
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Customs  Service 

Organization  and  functions; 
field  organization,  ports  of    ^ 
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1-10-00;  published  11-10- 
99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Farm  income  averaging; 
comments  due  by  1-14- 
00;  published  10-8-99 

LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
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A  Cumulative  List  of  Public 

Laws  for  the  first  session  of 

the  106th  Congress  will  be 

published  in  the  Federal 

Register  on  December  30, 

1999. 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  2000-9  of  December  23,  1999 

Drawdown  Under  Section  506(a)(2)  of  the  Foreign  Assistance 
Act  of  1961,  as  Amended,  To  Provide  Emergency  Disaster 
Relief  Assistance  to  Venezuela    . 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(2)  ("the  Act"),  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  articles  and  services  from  the  inventory  and  resources  of 
the  Department  of  Defense,  for  the  purpose  of  providing  international  disaster 
relief  assistance  to  Venezuela. 

I  therefore  direct  the  drawdown  of  up  to  $20  million  of  articles  and  services 
from  the  inventory  and  resources  of  the  Department  of  Defense  for  the 
Government  of  Venezuela  for  the  purposes  and  under  the  authorities  of 
chapter  9  of  part  I  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  immediately  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


OsJlU^JUOA  ^T'tO^iodk^^ 


IFR  Doc.  00-381 
Filed  1-5-00;  8:45  am) 
Billing  code  47tO-lD-M 


THE  WHITE  HOUSE, 
Washington,  December  23.  1999. 
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Rules  and  Regulations 


Federal  Register 

Vol.  65.  No.  4 

Thursday,  January  6,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-39-AD;  Amendment  39- 
11497;  AD  99-27-18] 

RIN2120-AA64 

Airworthiness  Directives;  CFE 
Company  Model  CFE738-1-1B 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  CFE  Company  Model 
CFE738-1-1B  turbofan  engines.  This 
AD  requires,  on  certain  engines 
identified  by  serial  numbers:  a  one-time 
visual  inspection  of  Stage  2  high 
pressure  turbine  (HPT)  aft  cooling  plates 
for  nicks,  dents,  and  scratches,  and  if 
present,  dimensional  inspection  of 
indentation  depth;  repair,  if  indentation 
is  writhin  acceptable  limits,  and,  if 
necessary,  replacement  with  serviceable 
parts.  This  AD  also  requires  inspection 
for  raised  metal  on  the  Stage  2  HPT 
rotor  disk  post  aft  surface  that  mates 
with  the  Stage  2  HPT  aft  cooling  plate, 
and  removal  of  the  raised  metal,  if 
present.  This  amendment  is  prompted 
by  reports  of  Stage  2  HPT  aft  cooling 
plates  that  were  dented  during  the 
assembly  of  the  cooling  plate  to  the 
Stage  2  disk  due  to  raised  metal  on  the 
stage  2  HPT  disk  post  aft  mating  surface. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  aft  HPT  cooling 
plate  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Effective  February  10,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  February 
10,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  CFE  Company,  Data  Distribution, 
MS  64-03/2101-201,  PO  Box  29003 
Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7744. 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CFE 
Company  Model  CFE738-1-1B  turbofan 
engines  was  published  in  the  Federal 
Register  on  September  28,  1999  (64  FR 
52259).  That  action  proposed  to  require, 
on  certain  engines  identified  by  serial 
numbers:  a  one-time  visual  inspection 
of  Stage  2  high  pressure  turbine  (HPT) 
aft  cooling  plates  for  nicks,  dents,  and 
scratches,  and  if  present,  dimensional 
inspection  of  indentation  depth;  repair, 
if  indentation  is  within  acceptable 
limits,  and,  if  necessary,  replacement 
with  serviceable  parts.  This  Ad  also 
requires  inspection  for  raised  metal  on 
the  Stage  2  HPT  rotor  disk  post  aft 
surface  that  mates  with  the  Stage  2  HPT 
aft  cooling  plate,  and  removal  of  the 
raised  metal,  if  present.  That  action  was 
prompted  by  reports  of  Stage  2  HPT  aft 
cooling  plates  that  were  dented  during 
the  assembly  of  the  cooling  plate  to  the 
Stage  2  disk  due  to  raised  metal  on  the 
stage  2  HPT  disk  post  aft  mating  surface. 
That  condition,  if  not  corrected,  could 
result  m  aft  HPT  cooling  plate  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

No  Cominents  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  72  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  48  engines 
installed  on  aircraft  of  US  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per  engine 
to  accomplish  the  required  inspection  if 
the  inspection  does  not  take  place 
during  scheduled  maintenance,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  cost  approximately 
$1,536  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  US  operators  is  estimated  to  be 
$106,560. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  (EO)  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under  EO 
12866;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44"FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Avia  ion  Regulations  (14  CFR 
part  39)  as  fo  lows: 

PART  39— Al  RWORTHINESS 
DIRECTIVES 


I  autHority  citation  for  part  39 
I  ■ead  as  follows: 


l.Thei 
continues  to 

Authority:  4fe  U.S.C.  106(g),  40113,  44701. 


$39.13    [Ame^ided] 

2.  Section 
adding  the 
directive: 


;  9.13  is  amended  by 
fo  lowing  new  airworthiness 


99-27-16    CFt 

11497. 


Company:  Amendment  39- 
Doiket  99-NE-39-AD. 


Applicabilit] 
turbo  fan 
105267  throug 


engmes  are 
Dassault-Bregiiet 


.  CFE  Model  CFE738-1-1B 
i,  serial  numbers  (S/Ns) 
105339,  inclusive.  These 
in^alled  on  but  not  limited  to 
Falcon  2000  series  aircraft. 


Note  1:  This  airworthiness  directive  (AD) 
applies  to  eact  engine  identified  in  the 
preceding  app  icability  provision,  regardless 
of  whether  it  h  is  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  c  f  this  AD.  For  engines  that 
have  been  moc  ified,  altered,  or  repaired  so 
that  the  perfon  nance  of  the  requirements  of 
this  AD  is  affeded,  the  owner/operator  must 
request  approv  si  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  Th4  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aft  HPT  cooling  plate  failure, 
which  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  airplane, 
accomplish  the  following: 

Inspections  and  Follow-On  Actions 

(a)  At  the  next  engine  shop  visit  after  the 
effective  date  of  this  AD  where  the  HPT 
assembly  is  sufficiently  disassembled  to 
afford  access  to  the  Stage  2  HPT  aft  cooling 
plate,  but  not  later  than  4500  part  cycles- 
since-new  (CSN),  accomplish  the  following 
in  accordance  with  CFE  Alert  Service 
Bulletin  (ASB)  No.  CFE738-A72-8031, 
Revision  1,  dated  )une  23, 1999,  as  follows: 

(1)  Inspect  the  stage  2  HPT  aft  cooling  plate 
for  nicks,  dents,  and  scratches  on  surface  D 
in  accordance  with  the  requirements  of  ASB 
No.  CFE738-A72-8031,  paragraph  2.B.(1). 

(2)  Repair  those  stage  2  HPT  aft  cooling 
plates  with  indentation  less  than  0.003  inch 
deep  in  accordance  with  ASB  No.  CFE738- 
A72-8031.  paragraph  2.B.(1). 

(3)  Remove  from  service  prior  to  further 
flight  those  stage  2  HPT  aft  cooling  plates 
that  have  nicks,  dents,  and/or  scratches  that 
exceed  the  acceptance  limits  in  accordance 


with  ASB  No.  CFE738-A72-8031  paragraph 
2.B.(l),'and  replace  with  serviceable  parts. 

(4)  Inspect  the  stage  2  HPT  rotor  disk  post 
aft  mating  surface  for  raised  metal,  and 
remove  raised  metal  if  present  in  accordance 
with  ASB  No.  CFE738-A72-8031,  paragraph 
2.B.(2). 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  insp>ection  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
CFE  ASB: 


Document  No. 


Revision     Pages 


Date 


CFE738-A72-^031 
Total  pages: 


1  

Original 


1 
2-5 


June  23.  1999. 
May  17,  1999. 


th3 


This  i: 
approved  by 
Register  in 
and  1  CFR  par 
fitjm  CFE 
64-03/2101- 
Phoenix,  AZ 
365-2493.  fax 
inspected  at 
Office  of  the 
England 
at  the  Office  o: 
North  Capitol 
Washington 

(e)  This 
February  10, 

Issued  in 
December  29, 
Jay  J.  Pardee, 

Manager.  Eng. 
Aircraft  Certifi 
IFR  Doc.  00-1 


ncorpcjration  by  reference  was 
Director  of  the  Federal 
accordance  with  5  U.S.C.  552(a) 
51.  Copies  may  be  obtained 
Combany,  Data  Distribution,  MS 
P.O.  .  PO  Box  29003 
8^038-9003;  telephone  (602) 
602)  365-5577.  Copies  may  be 
FAA,  New  England  Region, 
Regional  Counsel,  12  New 
Executive  Park,  Burlington,  MA;  or 
the  Federal  Register,  800 
street,  NW,  suite  700, 


EC. 
ame  idment  becomes  effective  on 
2)00. 
Burlington,  Massachusetts,  on 
999. 

jtie  and  Propeller  Directorate, 

i  nation  Service. 

:  13  Filed  1-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-I4E-62-AO;  Amendment  39- 
11496;  AD  99-27-15] 

RiN212&-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  General  Electric 
Company  GE90  series  turbofan  engines. 
This  action  requires  visually  inspecting 
Ps3  and  P3B  sense  lines  and  full 
authority  digital  engine  control  (FADEC) 
Ps3  and  P3B  sensing  ports  and  fittings, 
cleaning  Ps3  and  P3B  Fittings  and 
sensing  ports,  purging  the  Ps3  and  P3B 
systems  of  moisture,  and,  if  necessary, 


blending  of  high  metal,  nicks,  burrs,  or 
scratches  on  Ps3  and  P3B  fitting  threads. 
This  amendment  is  prompted  by  seven 
reports  of  loss  of  thrust  control  due  to 
corruption  of  the  signals  to  the  FADEC 
caused  by  water  freezing  in  the  Ps3 
sensing  system.  The  actions  specified  in 
this  AD  are  intended  to  prevent  loss  of 
thrust  control  due  to  corruption  of  the 
Ps3  and  P3B  signals  to  the  FADEC 
which  if  it  occurs  in  a  critical  phase  of 
flight,  could  result  in  loss  of  aircraft 
control. 

DATES:  Effective  January  11,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  11, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  6,  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-62-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
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01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester 
Road,  Suite  C,  Cincinnati,  OH  45215; 
telephone  513-672-8400.  fax  513-672- 
8422.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Golinski.  Aerospace  Engineer.  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  781-238-7135,  fax 
781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  seven  reports  of  loss  of 
thrust  control  (LOTC)  on  General 
Electric  Company  (GE)  Model  GE90 
turbofan  engines  installed  on  Boeing 
777  series  aircraft.  Five  LOTC  events 
occurred  in-flight  and  two  occurred  on 
the  ground.  The  five  in-flight  LOTC 
events  were  temporary  in  that  the 
engine  recovered  and  continued  to 
operate  normally  for  the  remainder  of 
the  flight. 

Investigation 

The  investigation  revealed  that  water 
can  accumulate  in  the  Ps3  and  P3B 
pressure  sensing  system,  which  can 
freeze  in  the  full  authority  digital  engine 
control  (FADEC)  sensing  ports  or 
pressure  line.  Frozen  water  can  result  in 
a  restriction  or  a  blocked  signal  to  the 
FADEC.  This  blocked  signal  can  cause 
a  corruption  of  the  FADEC  signal  and 
result  in  abnormal  engine  start 
characteristics  on  the  ground  or  lack  of 
engine  response  to  commanded  thrust 
levels  in  flight.  Although  there  have 
been  no  LOTC  events  attributed  to  icing 
of  the  P3B  sensing  system  in  the  field, 
inspections  have  identified  moisture  in 
this  system,  which  could  freeze  and 
corrupt  the  P3B  signal  to  the  FADEC  as 
well.  This  condition,  if  not  corrected, 
could  result  in  LOTC  due  to  blockage  of 
the  FADEC  sense  lines,  which  if  it 
occurs  in  a  critical  phase  of  flight,  could 
result  in  loss  of  aircraft  control. 

Simultaneous  LOTC  Events 

The  FAA  is  especially  concerned 
about  the  possibility  of  simultaneous 


LOTC  events  on  both  engines  installed 
on  the  Boeing  777  series  aircraft  due  to 
common  mode  threats,  such  as  certain 
atmospheric  conditions  that  may  result 
in  ice  in  the  Ps3  or  P3B  pressure  sensing 
system  and  causing  corrupted  signals  to 
the  FADEC  in  both  engines. 

Interim  Action 

Both  Ps3  and  P3B  pressure  systems 
incorporate  weep  holes  that  allows 
drainage  of  water  in  the  lines  that  may 
accumulate  from  condensation  or 
ingested  water;  however,  the  field 
events  and  the  investigation  have 
determined  that  these  design  features 
may  not  always  be  effective  in 
eliminating  water  from  these  systems. 
GE  is  assessing  design  changes  that  will 
prevent  water  from  freezing  in  these 
systems  and  causing  corruption  of  the 
signals  to  the  FADEC.  The  requirements 
of  this  AD  may  change  based  on  the 
ongoing  investigation  of  the  root  cause 
and  field  inspection  results,  and  future 
rulemaking  may  be  necessary. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Alert 
Service  Bulletin  (ASB)  GE90  73-A0060. 
dated  December  23. 1999,  that  describes 
procedures  for  visually  inspecting  Ps3 
and  P3B  sense  lines  and  FADEC  sensing 
ports  and  fittings,  cleaning  Ps3  and  P3B 
fittings  and  sensor  ports,  purging  the 
Ps3  and  P3B  systems  of  moisture,  and, 
if  necessary,  blending  of  high  metal, 
nicks,  burrs,  or  scratches  on  Ps3  and 
P3B  fitting  threads. 

Difference  between  ASB  and  AD 

This  AD  contains  provisions  for 
initial  actions,  and  the  ASB  assumes 
that  all  operators  have  completed  the 
initial  actions  based  on  field  reports.  If, 
however,  operators  have  already 
accomplished  the  required  initial 
actions,  they  need  not  repeat  those 
actions,  but  may  proceed  directly  to 
accomplishing  the  repetitive  actions. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  airworthiness  directive 
[AD]  is  being  issued  to  prevent  engine 
LOTC  events.  This  AD  requires: 

•  Visual  inspections  for  high  metal, 
nicks,  burrs,  or  scratches  on  Ps3  and 
P3B  fitting  threads,  and,  if  necessary, 
blending. 

•  Visual  inspections  for  moisture, 
debris,  or  ice  in  Ps3  and  P3B  FADEC 
fittings,  ports,  and  open  sense  lines. 

•  Cleaning  of  Ps3  and  P3B  FADEC 
fittings  and  sensing  ports. 


•  Purging  of  any  moisture  from  the 
Ps3  and  P3B  sense  system. 

•  Engine  idle  leak  check  run 
following  the  maintenance  activity  to 
confirm  no  Ps3  or  P3B  sense  system 
faults  are  present. 

Compliance  Times 

One  of  the  GE90  series  engines 
installed  on  the  Boeing  777  series 
airplane  must  have  the  initial 
inspection,  cleaning,  moisture  purging, 
and,  if  necessary,  blending  of  high 
metal,  nicks,  burrs,  or  scratches  on  Ps3 
and  P3B  fitting  threads,  within  10 
cycles-in-service  (QS)  after  the  effective 
date  of  this  AD.  The  other  engine 
installed  on  the  airplane  must  have  the 
initial  inspection,  cleaning,  moisture 
purging,  and,  if  necessary,  blending  of 
high  metal,  nicks,  burrs,  or  scratches,  on 
Ps3  and  P3B  fitting  threads,  within  20 
as  after  the  effective  date  of  this  AD. 
Based  on  concerns  over  concurrent 
engine  maintenance,  engines  installed 
on  the  same  Boeing  777  series  airplane 
must  not  have  the  inspection,  cleaning, 
moisture  purging  and,  if  necessary, 
blending  of  high  metal,  nicks,  biurs.  or 
scratches  on  Ps3  and  P3B  fitting  threads 
performed  concurrently. 

Credit  for  Previous  Inspections, 
Cleaning,  and  Moisture  Purging 

Engines  that  have  been  inspected, 
cleaned,  and  moisture  purged  in 
accordance  with  GE90  All  Reps  Wire, 
JSB99-1 1-24-1.  Revision  1.  dated 
November  25. 1999.  may  count  those 
inspections,  cleaning,  and  moisture 
purging  as  accomplished  and  must  be 
inspected,  cleaned,  moisture  purged, 
and,  if  necessary,  have  high  metal, 
nicks,  burrs,  or  scratches  on  Ps3  and 
P3B  fitting  threads  blended,  vdthin  30 
CIS  since  those  last  actions.  Engines  that 
have  accumulated  30  CIS  or  greater 
since  previous  inspection,  cleaning,  and 
moisture  purging  on  the  effective  date  of 
the  AD  must  repeat  the  required 
procedures  within  5  CIS  after  the 
effective  date  of  this  AD.  Engines  that 
have  accumulated  less  than  30  CIS  since 
previous  inspection,  cleaning,  and 
moisture  purging  on  the  effective  date  of 
this  AD  must  repeat  the  required 
procedures  within  30  CIS  since  last 
inspection,  or  within  5  CIS  after  the 
effective  date  of  this  AD.  whichever 
occurs  later. 

Repetitive  Actions 

Thereafter,  operators  must  inspect, 
clean,  moisture  purge,  and,  if  necessary, 
blend  high  metal,  nicks,  burrs,  or 
scratches  on  Ps3  and  P3B  fitting  threads 
at  intervals  not  to  exceed  30  CIS  since 
last  inspection. 
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Immediate  Acoption 

Since  a  situation  exists  that  requires 
the  immediati  i  adoption  of  this 
regulation,  it  s  found  that  notice  and 
opportunity  f  )r  prior  pubHc  comment 
hereon  are  im  practicable,  and  that  good 
cause  exists  f(  r  making  this  amendment 
effective  in  le  ss  than  30  days. 

Comments  In  rited 

Although  tl  is  action  is  in  the  form  of 
a  final  rule  th  it  involves  requirements 
affecting  fligh ;  safety  and,  thus,  was  not 
preceded  by  r  otice  and  an  opportunity 
for  public  cor  iment,  comments  are 
invited  on  thi !  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  su:h  written  data,  views,  or 
arguments  as  hey  may  desire. 
Communicati  )ns  should  identify  the 
Rules  Docket  lumber  and  be  submitted 
to  the  address  specified  under  the 
caption  ADDRKSSES.  All  communications 
received  on  o  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  je  amended  in  light  of  the 
comments  rec  eived.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  th«  effectiveness  of  the  AD 
action  and  de  ermining  whether 
additional  rui  Bmaking  action  would  be 
needed. 

Comments  ire  specifically  invited  on 
the  overall  re|  ulatory,  economic, 
environments  1,  and  energy  aspects  of 
the  rule  that  r  light  suggest  a  need  to 
modify  the  ru  e.  All  comments 
submitted  wi  1  be  available,  both  before 
and  after  the  ( losing  date  for  comments, 
in  the  Rules  I  ocket  for  examination  by 
interested  per  sons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  wi  h  the  substance  of  this  AD 
will  be  filed  i  i  the  Rules  Docket. 

Commentei  s  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  esponse  to  this  notice 
must  submit  <  self-addressed,  stamped 
postcard  on  v  hich  the  following 
statement  is  made:  "Comments  to 
Docket  Numb  jr  99-NE-62-AD. "  The 
postcard  will  je  date  stamped  and 
returned  to  th  b  commenter. 

Regulatory  Ir  ipact 

The  regulations  adopted  herein  will 
not  have  a  su  istantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  C  overnment  and  the  States, 
or  on  the  dist  ibution  of  power  and 
responsibiliti  )s  among  the  various 
levels  of  gove  rnment.  Therefore,  it  is 
determined  tl  at  this  final  rule  does  not 
have  federal!!  m  implications  under 
Executive  Order  (EO)  13132. 

The  FAA  h  is  determined  that  this 
regulation  is  ,  in  emergency  regulation 


that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  EO  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  p^rt  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-15    General  Electric  Company: 

Amendment  39-11496.  Docket  99-NE- 
'^    62-AD. 

Applicability:  General  Electric  Company 
(GE)  Models  GE9&-76B,-77B.  -85B,  -908. 
and  -928  turbofan  engines,  installed  on  but 
not  limited  to  Boeing  777  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  thrust  control  due  to 
corruption  of  the  Ps3  and  P3B  signals  to  the 


full  authority  digital  engine  control  (FADEC), 
which  if  it  occurs  in  a  critical  phase  of  flight, 
could  result  in  loss  of  aircraft  control, 
accomplish  the  following: 

Initial  Inspection,  Cleaning,  Moisture 
Piu^ng,  and  Blending 

(a)  Perform  the  following  initial  actions  in 
accordance  with  the  Accomplishment 
Instructions,  Section  (3)  of  GE  Alert  Service 
Bulletin  (AS8)  No.  73-A0060,  dated 
December  23, 1999: 

(1)  Inspect,  clean,  moisture  purge,  and  if 
necessary,  blend  any  high  metal,  nicks,  or 
burrs  on  fitting  threads,  on  one  engine 
installed  on  Boeing  777  series  aircraft,  within 
10  cycles-in-service  (CIS)  after  the  effective 
date  of  this  AD. 

(2)  Inspect,  clean,  moisture  purge,  and  if 
necessary,  blend  any  high  metal,  nicks,  or 
burrs  on  fitting  threads,  on  the  other  engine 
installed  on  the  Boeing  777  series  aircraft, 
within  20  CIS  after  the  effective  date  of  this 
AD. 

Credit  for  Previous  Inspections,  Cleaning, 
and  Moistiuv  Purging 

(b)  Engines  that  have  been  inspected, 
cleaned,  and  moisture  purged  in  accordance 
with  GE90  All  Reps  Wire,  JSB99-1 1-24-1, 
Revision  1,  dated  November  25, 1999,  may 
count  those  inspections,  cleaning,  and 
moisture  purging  as  accomplished  and  must 
be  inspected,  cleaned,  moisture  purged,  and 
if  necessary,  have  any  high  metal,  nicks,  or 
burrs  on  fitting  threads  blended,  in 
accordance  with  the  Accomplishment 
Instructions,  Section  (3)  of  GE  ASB  No.  73- 
A0060,  dated  December  23, 1999,  and  the 
following  schedule: 

(1)  Engines  that  have  accumulated  30  CIS 
or  greater  since  previous  inspection, 
cleaning,  and  moisture  purging  on  the 
effective  date  of  the  AD  must  repeat  the 
required  procedures  within  5  CIS  after  the 
effective  date  of  this  AD. 

(2)  Engines  that  have  accumulated  less 
than  30  CIS  since  previous  inspection, 
cleaning,  and  moisture  purging  on  the 
effective  date  of  this  AD  must  repeat  the 
required  procedures  within  30  CIS  since  last 
inspection,  or  within  5  CIS  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

New  and  Replacement  Engines 

(c)  For  new  and  replacement  engines, 
perform  the  initial  inspection,  cleaning,  and 
moisture  purging,  and  if  necessary,  blend  any 
high  metal,  nicks,  or  burrs  on  fitting  threads, 
prior  to  accumulating  30  CIS.since  entering 
service  in  accordance  with  the 
Accomplishment  Instructions,  Section  (3)  of 
GE  ASB  No.  73-A0060,  dated  December  23, 
1999. 

Repetitive  Inspections 

(d)  Thereafter,  inspect,  clean,  and  moisture 
purge,  and  if  necessary,  blend  any  high 
metal,  nicks,  or  burrs  on  fitting  threads  each 
engine  within  30  CIS  since  last  inspection,  in 
accordance  with  the  Accomplishment 
Insmictions,  Section  (3)  of  GE  ASB  No.  73- 
A0060,  dated  December  23, 1999. 

Idle  Leak  Check 

(e)  After  accomplishing  the  required 
actions  of  this  AD,  and  prior  to  entry  into 
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service,  perform  an  idle  leak  check  to 
confirm  no  Ps3  or  P3B  sense  system  faults  in 
accordance  with  the  Accomplishment 
Instructions,  Section  (3),  paragraph  (14),  of 
GE  ASB  No.  73-A0060,  dated  December  23, 
1999. 

No  Simultaneous  Actions 

(f)  Do  not  perform  the  actions  required  by 
this  AD  concurrently  on  both  engines 
installed  on  a  Boeing  m  series  aircraft. 

Alternative  Methods  of  (Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  ECO. 

Ferry  Flights 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(i)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  GE  ASB  No.  73- 
A0060,  dated  December  23, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  firom  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester  Road. 
Suite  C,  Cincinnati,  OH  45215;  telephone 
513-672-8400,  fax  513-672-8422.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

(j)  This  amendment  becomes  effective  on 
Januaty  11,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
December  29, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-134  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-236-AD;  Amendment 
39-11494;  AD  99-27-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  050  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F27 
Mark  050  series  airplanes.  This  action 
requires  using  a  torque  wrench  to 
repetitively  tighten  the  screws  for  the 
attachment  of  the  leading  edges  of  the 
elevators,  rudder,  and  ailerons.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  loose  attachment  screws  on  the 
leading  edges  of  the  elevators,  rudder, 
and  ailerons  due  to  vibration,  which 
could  result  in  interference  with 
adjacent  structure  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  January  21,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21. 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviatiott 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
236-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Services  B.V..  P.O.  Box  231.  2150  AE 
Nieuw-Vennep,  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
•  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 


98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  all 
Fokker  Model  F27  Mark  050  series 
airplanes.  The  RLD  advises  that,  after  an 
airplane  landed,  the  elevator  control 
was  found  binding  in  the  fully  "UP" 
position.  Subsequent  investigation  of 
the  elevator  revealed  that  an  attachment 
screw  had  come  loose  and  moved  out  of 
the  elevator  leading  edge  section  against 
the  horizontal  stabilizer.  The  leading 
edges  of  the  elevators  are  attached  by 
screws  in  anchor  nuts  on  the  elevator 
front  spar.  The  screws  are  thought  to 
have  come  loose  due  to  vibration.  The 
subject  screws  on  the  leading  edge  of 
the  rudder  and  ailerons  are  identical  to 
those  on  the  affected  elevators. 

Loose  attachment  screws  on  the 
leading  edges  of  the  elevators,  rudder,  or 
ailerons,  if  not  corrected,  could  result  in 
interference  of  the  leading  edges  with 
adjacent  structure  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBF50-55-007.  dated  June  5,  1998, 
which  describes  procedures  for  using  a 
torque  wrench  to  repetitively  tighten  the 
screws  for  the  attachment  of  the  leading 
edges  of  the  elevator. 

Fokker  also  has  issued  Service 
Bulletin  SBF50-57-020,  Revision  1, 
dated  July  23, 1999,  which  describes 
procedures  for  using  a  torque  wrench  to 
repetitively  tighten  the  screws  for  the 
attachment  of  the  leading  edges  of  the 
aileron. 

In  addition,  Fokker  has  issued  Service 
Bulletin  SBF50-55-009.  Revision  1, 
dated  July  23, 1999,  which  describes 
procedures  for  using  a  torque  wrench  to 
repetitively  tighten  the  screws  for  the 
attachment  of  the  leading  edges  of  the 
rudder. 

The  RLD  classified  these  service 
bulletins  as  mandatory  and  issued 
Dutch  airworthiness  directive  1998- 
070/3,  dated  August  31, 1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
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such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-236-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-27-13    Fokker  Services  B.V.: 

Amendment  39-11494.  Docket  99-NM- 
236- AD. 

Applicability:  All  Model  F27  Mark  050 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance.  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loose  attachment  screws  on  the 
leading  edges  of  the  elevators,  rudder,  and 
ailerons  due  to  vibration,  which  could  result 
in  interference  of  the  leading  edges  with 
adjacent  structure  and  consequent  reduced 
controllability  of  the  airplane;  accomplish 
the  following: 

Repetitive  Corrective  Action 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  use  a  torque  wrench  to  tighten  the 
screws  for  the  attachment  of  the  leading 
edges  of  the  elevators  in  accordance  with 
Fokker  Service  Bulletin  SBF50-55-O07. 
dated  )une  5, 1998.  Repeat  the  tightening 
thereafter  at  intervals  not  to  exceed  12 
months. 

(b)  Within  24  months  after  the  effective 
date  of  this  AD,  use  a  torque  wrench  to 
tighten  the  screws  for  the  attachment  of  the 
leading  edges  of  the  rudder  in  accordance 
with  Fokker  Service  Bulletin  SBF50-55-009, 
Revision  1,  dated  July  23, 1999.  Repeat  the 
tightening  thereafter  at  intervals  not  to 
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exceed  4,000  flight  hours  or  24  months, 
whichever  occurs  first. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD,  use  a  torque  wfrench  to  tighten  the 
screws  for  the  attachment  of  the  leading 
edges  of  the  ailerons  in  accordance  with 
Fokker  Service  Bulletin  SBF5O-57-O20, 
Revision  1,  dated  July  23, 1999.  Repeat  the 
tightening  thereafter  at  intervals  not  to 
exceed  12  months. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins[)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(fl  The  actions  shall  be  done  in  accordance 
with  the  following  Fokker  service  bulletins, 
which  contain  the  sf>ecified  effective  pages; 


Service  bulletin  referenced  and  date 


Page 
No. 


Revision  level  shown  on  page 


Date  shown  on  page 


SBF50-55-007,  June  5,  1998  

SBF5O-55-009,  Revision  1,  July  23,  1999 

SBF50-57-020,  Revision  1,  July  23,  1999 


1-5  .... 
1-4,7. 

5.6. 
1-4,6. 

5.7. 


Original  ... 
1 ,  Original 

1,  Original 


June  5,  1998. 
July  23,  1999,  April 

23,  1999. 
July  23.  ;999.  Apry 

23,  1999. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  The  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

.  Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1998-070/3, 
dated  August  31, 1999. 

(g)  This  amendment  becomes  effective  on 
January  21,  2000. 

Issued  in  Renton,  Washington,  on 
December  28, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-46  Filed  1-5-00;  8:45  «m] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adininistration 

14  CFR  Part  39 

[Docket  No.  99-NM-336-AD;  Amendment 
39-11495;  AD  99-27-14] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A340-211,-212,  -213, -311, -312,  and 
-313  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A340- 


211.-212.  -213,  -311,  -312,  and  -313 
series  airplanes,  that  currently  requires 
repetitive  operational  tests  to  ensure 
proper  operation  of  the  actuator  of  the 
secondary  locks  of  the  thrust  reversers, 
and  corrective  actions,  if  necessary.  The 
previously  optional  modifications  that 
would  have  allowed  an  extension  of  the 
repetitive  test  intervals  have  been 
removed  from  this  amendment.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  inadvertent  opening  of  a 
thrust  reverser  door  in  the  event  of 
failure  of  the  primary  and  secondary 
locks  of  the  thrust  reverser.  Such 
inadvertent  opening  could  result  in 
reduced  controllability  of  the  airplane. 
5ATES:  Effective  January  21,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
2000. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  25,  1999  (64  FR 
1108,  Januarys.  1999). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
336-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 


Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700;  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2l!0; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
December  28,  1998,  the  FAA  issued  AD 
99-01-15,  amendment  39-10980  (64  FR 
1108,  January  8,  1999),  applicable  to  all 
Airbus  Model  A340-211,  -212,  -213. 
-311,  -312,  and  -313  series  airplanes,  to 
require  repetitive  operational  tests 
(inspections)  to  ensure  proper  operation 
of  the  actuator  of  the  secondary  locks  of 
the  thrust  reversers;  and  corrective 
actions,  if  necessary.  That  action  was 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  required  by  that  AD  are 
intended  to  prevent  the  inadvertent 
opening  of  a  thrust  reverser  door  in  the 
event  of  failure  of  the  primary  and 
secondary  locks  of  the  thrust  reverser. 
Such  inadvertent  opening  could  result 
in  reduced  controllability  of  the 
airplane. 

Actions  Since  Issuance  of  Previous  Rule 

The  existing  AD  provides  for 
accomplishment  of  certain  optional 
modifications  (Airbus  Modifications 
45150  and  45486),  which,  if 
accomplished,  would  have  allowed  an 
extension  of  the  repetitive  test  intervals. 
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experience  has  shown 
modijRcations  have  not 
su  xesshil  in  reducing  the 
U  MLOCKED"  warnings  to 
and  new  failure  modes 


However, 
that  these 
proven  to  be 
rate  of  "REV. 
the  flight  crew 
have  been  repoi  ted 

Explanation  of  Heievant  Service 
Information 

SI  lued 


pn  )vis 


Airbus  has  i 
A340-78-4012 
6, 1999.  The 
the  test  interva 
are  accomplishi  id 
from  Revision 

The  Directior 
Civile  (DGAC). 
airworthiness 
issued  airworthi 
265-117(3),  dated 
ensure  the  continued 
these  airplanes 

FAA's  Conclusions 


Service  Bulletin 
Revision  05,- dated  July 
ion  for  extension  of 
if  certain  modifications 
has  been  removed 
d5. 
Generale  de  I'Aviation 
ivhich  is  the 
a  ithority  for  France, 
ness  directive  1999- 
June  30,  1999,  to 
airworthiness  of 
in  France. 


This  airplane 


model  is  manufactured 


in  France  and  h  i  type  certificated  for 
operation  in  th« 


21.19)  and  the  i 
airworthiness  a 
this  bilateral  ai 


United  States  under  the 
provisions  of  saction  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
pplicable  bilateral 
p^ement.  Pursuant  to 
1  worthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  exami  led  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necess  ary  for  products  of  this 
type  design  tha  are  certificated  for 
operation  in  th(  <  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  uns<  ife  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  oth(  ir  airplanes  of  the  same 
type  design  reg  stered  in  the  United 
States,  this  AD  s  being  issued  to 
prevent  the  inai  Ivertent  opening  of  a 
thrust  reverser  door  in  the  event  of 
failure  of  the  pi  imary  and  secondary 
locks  of  the  thri  ist  reverser,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  i'lD  requires 
accomplishmer  t  of  the  actions  specified 
in  the  service  biilletin  described 
previously. 

Interim  Action 

This  is  consi 
action  until  fin 
which  time  the 
further  rulemaljing 

Cost  Impact 

None  of  the 
action  are  on  th  e 
airplanes  included 


(  ered  to  be  interim 
1  action  is  identified,  at 
FAA  may  consider 


rplanes  affected  by  this 
U.S.  Register.  All 
in  the  applicability 


of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  8  work  hours  to 
accomplish  the  currently  required 
operational  test,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  AD 
would  be  $480  per  airplane,  per  test 
cycle. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiiments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  Ught  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-336-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federahsm  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10980  (64  FR 
1108,  January  8. 1999),  and  by  adding  a 
new  airworthiness  directive  (AD), 
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amendment  39-11495.  to  read  as 
follows: 

99-27-14  Airbus  Industrie:  Amendment  39- 
11495.  Docket  99-NM-336-AD. 
Supersedes  AD  99-01-05,  Amendment 
39-10980. 
Applicability:  All  Model  A340-211,  -212, 

-213,-311,-312,  and  -313  series  airplanes; 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inadvertent  opening  of  a 
thrust  reverser  door  in  the  event  of  failure  of 
the  primary  and  secondary  locks  of  the  thrust 
reverser,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 


Operational  Test 

(a)  Prior  to  the  accumulation  of  1,300  total 
flight  hours,  or  within  500  flight  hours  after 
January  25, 1999  (the  effective  date  of  AD  99- 
01-15,  amendment  39-10980),  whichever 
occurs  later,  perform  an  operational  test 
(inspection)  to  ensure  proper  operation  of  the' 
actuator  of  the  secondary  locks  of  the  thrust 
reversers,  in  accordance  with  Airbus  Service 
Bulletin  A34O-78-4012,  Revision  01,  dated 
December  19, 1996,  or  Revision  05,  dated 
July  6,  1999.  Thereafter,  repeat  the 
operational  test  at  intervals  not  to  exceed 
1,300  flight  hours.  After  the  effective  date  of 
this  AD,  only  Revision  05  of  the  service 
bulletin  shall  be  used. 

Note  2:  The  Airbus  service  bulletin 
references  ROHR  Service  Bulletin  RA34078- 
47,  Revision  1,  dated  November  30, 1996,  as 
an  additional  source  of  service  information 
for  accomplishment  of  the  operational  test. 

Corrective  Action 

(b)  If  any  discrepancy  is  detected  during 
any  operational  test  (inspection)  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  replace  the  actuator  of  the  secondary 
lock  with  a  new  or  serviceable  actuator,  in 
accordance  with  ROHR  Service  Bulletin 
RA34078-47,  Revision  1.  dated  November 
30, 1996. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 

t: 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  operational  tests  and  replacement 
shall  be  done  in  accordance  with  Airbus 
Service  Bulletin  A340-78-4012,  Revision  01. 
dated  December  19.  1996;  Airbus  Service 
Bulletin  A34O-78-4012.  Revision  05,  dated 
July  6, 1999;  and  ROHR  Service  Bulletin 
RA3478-47,  Revision  1.  dated  November  30, 
1996,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 


Revision  level  shown  on  page 


Date  shown  on  page 


1.5.6 
2-4.7 


Original 


November  30,  1996. 
September  16.  1996. 


(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A340-78-4012, 
Revision  05,  dated  July  6, 1999,  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A340-78-4012. 
Revision  01,  dated  December  19, 1996;  and 
ROHR  Service  Bulletin  RA34078-47. 
Revision  1,  dated  November  30, 1996;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  January  25, 1999  (64  FR 
1108,  January  8, 1999). 

(3)  Copies  may  be  obtained  6x)m  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France;  and  ROHR, 
Inc.,  850  Lagoon  Drive,  Chula  Vista, 
California  91912.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Fegister,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-265- 
117(B),  dated  June  30, 1999. 

(f)  This  amendment  becomes  effective  on 
January  21,  2000. 


Issued  in  Renton,  Washington,  on 
December  28. 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-49  Filed  1-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-^SW-25] 

Revision  of  Class  E  Airspace; 
Beaumont,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  Class  E  airspace  at  Beaumont. 

TX. 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  64  FR  58331  is  effective 

0901  UTC,  February  24.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520.  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  29, 1999,  (64  FR 
58331).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
February  24.  2000.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 
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DEPARTMENT] 

Federal 

14CFRPart7' 


OF  TRANSPORTATION 
Aviation  Administration 


[Airspace  Dock^  No.  99-ASW-26] 

Cl^ss  E  Airspace;  El  Paso, 


Revision  of 
TX 


agency:  Feden  il 
Administratior 


action:  Direct 
effective  date. 


summary:  This 
effective  date 
revises  Class  E 


Cfi 


EFFECTIVE  DATE : 
published  at  6'  i 
0901  UTC 


document  confirms  the 
a  direct  final  rule  which 
airspace  at  El  Paso,  TX. 

The  direct  final  rule 
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1999. 
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Assistant  Manai 
Southwest  Regie  n 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  99-ASW-24] 

Revision  of  Class  E  Airspace; 
hiebbronville,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Hebbronville, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  58329  is  effective 
0901  UTC,  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  29, 1999  (64  FR 
58329).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
February  24,  2000.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  December  27, 
1999. 

JoEllen  Casilio, 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  00-245  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  99-ASW-34] 

Revision  of  Class  E  Airspace; 
Bonham,  TX 

agency:  Federal  Aviation  » 

Administration  (FAA),  DOT. 


ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  amendment  revises  the 
Class  E  airspace  at  Bonham,  TX.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SLAP),  at  Jones 
Field,  Bonham,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  ft"om  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Jones  Field, 
Bonham,  TX. 

dates:  Effective  0901  UTC,  April  20, 
2000.  Comments  must  be  received  on  or 
before  February  22,  2000. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-34,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663.  Forth  Worth,  TX. 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414.  Forth  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Bonham,  TX.  The 
development  of  a  NDB  SLAP,  at  Jones 
Field,  Bonham,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Jones  Field, 
Bonham,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
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substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  desire.  Communications  should 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  or  withdrawn  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-34."  The  postcard 


will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 90, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999.  and 
effective  September  16, 1999,  is 
amended  as  follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
al>ove  the  surface  of  the  earth. 


ASW  TX  E5  Bonham,  TX  (Revised) 

Bonham,  )ones  Field,  TX 

(Lat.  33°36'42"N..  long.  96''10'46"W.) 
Bonham  VORTAC 

(Lat.  33''32'15"N..  long.  96''14'03"W.) 
Rayburn  NDB 

(Lat.  33''36'50"N..  long.  96'*10'34"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  (ones  Field  and  within  4  miles  east 
and  8  miles  west  of  the  030°  radial  of  the 
Bonham  VORTAC  extending  from  the  6.4- 
mile  radius  to  15  miles  northeast  of  the 
airport  and  within  2.5  miles  each  side  of  the 
347°  bearing  from  the  Rayburn  NDB 
extending  from  the  6.4-mile  radius  to  7.5 
miles  northwest  of  the  airport. 
***** 

Issued  in  Fort  Worth,  TX,  on  December  27, 
1999. 

JoEIlen  Casilio, 

Assistant  Manager,  Air  Traffic  Division, 
Southwest  Region. 

|FR  Doc.  00-242  Filed  1-5-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TO  8857] 

RIN  1545-AU60 

Determination  of  Undenwriting  Income 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Fina)  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  determination 
of  underwriting  income  by  insurance 
companies  other  than  life  insurance 
companies.  In  computing  underwriting 
income,  non-life  insurance  companies 
are  required  to  reduce  by  20  percent 
their  deductions  for  increases  in 
unearned  premiums.  This  requirement 
was  enacted  as  part  of  the  Tax  Reform 
Act  of  1986.  These  regulations  provide 
guidance  to  non-life  insurance 
companies  for  purposes  of  determining 
the  amount  of  unearned  premiums  that 
are  subject  to  the  20  percent  reduction 
rule. 

DATES:  The  regulations  are  effective 
January  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Geisler,  (202)  622-3970  (not  a  toll-&«e 
nimiber). 

SUPPLEMENTARY  INFORMATION: 
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Background 

On  January  i,  1997,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  ruleiiaking  (REG-209839-96. 
1997-1  C.B.  760  (62  FR  72])  proposing 
amendments  t(  i  the  Income  Tax 
Regulations  (21!  CFR  part  1)  under 
section  832(b)  of  the  Internal  Revenue 
Code.  The  IRS  received  a  number  of 
written  commc  nts  on  the  proposed 
regulations,  oi  April  30. 1997,  the  IRS 
held  a  public  Hearing  on  the  proposed 
regulations.  Aier  consideration  of  all 
written  and  or^l  comments  regarding 
the  proposed  regulations,  those 
regulations  ara  adopted  as  revised  by 
this  Treasury  aecision. 

Explanation  of  Revisions  and  Summary 
of  Comments  Underwriting  Income 

A  non-life  ir  surance  company's 
underwriting  i  ncome  equals  its 
premiums  ean  led  on  insurance 
contracts  durii  ig  the  taxable  year  less  its 
losses  incurre( ,  on  insurance  contracts 
and  its  expensss  incurred.'  See  section 
832(b)(3).  To  compute  premiimis 
earned,  the  coi  npany  starts  with  the 
gross  premiun  s  written  on  insurance 
contracts  durii  ig  the  taxable  year, 
subtracts  return  premiums  and 
premiums  paid  for  reinsurance,  and 
makes  an  adjustment  to  reflect  the 
change  in  its  oneamed  premiums  over 
the  course  of  t  le  taxable  year.  See 
section  832(b)  4).  This  computation 
results  in  prer  liums  being  recognized  in 
underwriting  ;  ncome  over  the  term  of 
the  insurance  :ontract,  rather  than  in 
the  taxable  yei  ir  in  which  the  premiums 
are  billed  or  received  from  the 
pohcyholder. 

Prior  to  198^,  100  percent  of  the 
change  in  une  imed  premiums  during 
the  taxable  yei  ir  was  taken  into  accoimt 

or  decrease  to  written 
premiums  in  domputing  premiums 
earned.  This  teatmsnt  "generally 
reflectledl"  thp  accounting  conventions 
to  as  "statutory 
nciples")  used  to  prepare 
a  non-life  insixance  company's  annual 
statement  for  i  itate  insurance  regulatory 
purposes.  See  2  H.R.  Conf.  Rep.  No.  841, 
99th  Cong..  2(  Sess.  11-354  (1986), 
1986-3  C.B.  V  'ol  4)  354;  S.  Rep.  No. 
313,  99th  Con;..  2d  Sess.  495  (1986), 
1986-3  C.B.  ('  'ol.  3)  495,  H.R.  Rep.  No. 
426, 99th  Con ;.,  1st  Sess.  668  (1985), 


(often  referred 
accounting  pr 


I  expel  ises 


'  For  this 
refers  to  the 
annual  statement 
Association  of  I 
and  filed  for  state 
less  expenses  i 
deductions  under 
B32(b)(6).  Expensf: 
premium  acquis! 
unearned 


I  premm  ns 


purpofee,  expenses  incurred  genbraily 
reported  on  the  company's 
ipproved  by  the  National 

Commissioners  (NAIC) 
insurance  regulatory  purposes, 
ncf  rred  which  are  not  allowed  as 
section  832(c).  See  section 
s  incurred  generally  include 
n  expenses  attributable  to 
on  insurance  contracts. 


sitio: 


1986-3  C.B.  (Vol.  2)  668.  Because 
unearned  premiums  are  computed  on 
the  basis  of  the  gross  premiums  for  an 
insurance  contract,  the  amount  of 
unearned  premiums  reflects  not  only 
the  portion  of  the  gross  premium 
allocable  to  future  insurance  claims  but 
also  the  portion  allocable  to  the 
insurance  company's  expenses  and 
profit  on  the  insurance  contract. 

In  1986,  Congress  determined  that 
deferring  unearned  premium  income 
and  currently  deducting  premium 
acquisition  expenses  attributable  to 
unearned  premiimis  resulted  in  a 
mismatch  of  an  insurance  company's 
net  income  and  expense.  Congress 
decided  to  require  a  better  measurement 
of  net  income  for  Federal  income  tax 
purposes.  See  H.R.  Rep.  No.  426, 1986- 
3  C.B.  (Vol.  2)  at  669;  S.  Rep.  No.  313. 
1986-3  C.B.  (Vol.  3)  at  496.  Rather  than 
defer  the  deduction  for  premium 
acquisition  expenses  attributable  to 
unearned  premiimis.  Congress  reduced 
by  20  percent  the  adjustment  for 
unearned  premiums.  For  taxable  years 
beginning  on  or  after  January  1, 1993,  a 
non-life  insurance  company's  premiums 
earned  is  an  amount  equal  to:  (1)  its 
gross  premiums  written,  less  both  return 
premiums  and  premiums  paid  for 
reinsurance;  plus  (2)  80  percent  of 
unearned  premiums  at  the  end  of  the 
prior  taxable  year,  less  80  percent  of 
unearned  premiums  at  the  end  of  4he 
current  taxable  year.  Section  832(b)(4). 
The  acceleration  of  income  that  is 
typically  generated  by  the  20  percent 
reduction  of  unearned  premiums  is 
intended  to  be  roughly  equivalent  to 
denying  current  deductibility  for  the 
portion  of  the  insurance  company's 
premium  acquisition  expenses  allocable 
to  the  unearned  premiums.  See  2  H.R. 
Conf.  Rep.  No.  841, 1986-3  C.B.  (Vol.  4) 
at  354-55;  S.  Rep.  No.  313, 1986-3  C.B. 
(Vol.  3)  at  495-98;  H.R.  Rep.  No.  426, 
1986-3  C.B.  (Vol.  2)  at  668-70. 

Role  of  the  Annual  Statement 

The  proposed  regulations  provide 
definitions  of  the  items  used  to 
determine  premiums  earned  under 
section  832(b)(4)  and  timing  rules  for 
taking  these  items  into  account  for 
Federal  income  tax  purposes.  The 
treatment  provided  in  the  proposed 
regulations  would  apply  regardless  of 
the  classification  or  method  of  reporting 
the  items  used  on  eui  insurance 
company's  annual  statement. 

Several  comments  questioned 
whether  there  is  legal  authority  to 
require  an  insurance  company  to  use  a 
method  to  calculate  premiums  earned 
for  Federal  income  tax  purposes  that 
differs  from  the  method  that  the 


company  is  permitted  to  use  to  calculate 
premiums  earned  on  its  annual 
statement.  As  noted  in  the  preamble  to 
the  proposed  regulations,  the  existing 
regulations  under  §  1.832-4(a)(2)  state 
that  the  annual  statement  "*  *  * 
insofar  as  it  is  not  inconsistent  with  the 
provisions  of  the  Code  *  *  *"  will  be 
recognized  and  used  as  a  basis  for 
computing  the  net  income  of  a  non-life 
insurance  company.  Also,  if  statutory 
accounting  principles  permit  alternative 
practices,  one  or  more  of  which  do  not 
clearly  reflect  income  as  defined  by  the 
Code,  the  company  is  required  for 
Federal  income  tax  purposes  to  use  a 
method  that  clearly  reflects  income. 
SecUon  446(b)  and  §  1.446-l(a)(2). 

Gross  Premiums  Written 

The  proposed  regulations  generally 
define  gross  premiums  written  as  the 
total  amounts  payable  for  insurance 
coverage  under  insurance  or  reinsurance 
contracts  issued  or  renewed  during  the 
taxable  year.  The  proposed  regulations, 
however,  do  not  address  situations 
where  the  amounts  charged  for 
insurance  coverage  may  change  due  to 
increases  or  decreases  in  coverage 
limits,  additions  or  deletions  in 
property  or  risks  covered,  changes  in 
location  or  status  of  insureds,  or  other 
similar  factors. 

The  final  regulations  define  an 
insurance  company's  "gross  premiums 
written"  on  insurance  contracts  (which 
includes  premiums  attributable  to 
reinsurance  contracts)  as  amounts 
payable  for  insurance  coverage  for  the 
effective  periods  of  the  contracts.  The 
label  placed  on  a  payment  in  a  contract 
does  not  determine  whether  an  amount 
is  a  gross  premiums  written.  The 
effective  period  of  a  contract  is  the 
period  over  which  one  or  more  rates  for 
insurance  coverage  are  guaranteed  in 
the  contract.  If  a  new  rate  for  insurance 
coverage  is  guaranteed  after  the  effective 
date  of  an  insurance  contract,  the 
making  of  the  guarantee  generally  is 
treated  as  the  issuance  of  a  new 
insurance  contract  with  an  effective 
period  equal  to  the  duration  of  the  new 
guaranteed  rate  for  insurance  coverage. 

Under  the  final  regulations,  gross 
premiums  written  include:  (1) 
Additional  premiums  resulting  from 
increases  in  risk  exposure  during  the 
effective  period  of  an  insurance 
contract;  (2)  amounts  subtracted  from  a 
premium  stabilization  reserve  that  are 
used  to  pay  premiums;  and  (3) 
consideration  for  assuming  insurance 
liabilities  under  contracts  not  issued  by 
the  insurance  company  (that  is,  a 
payment  or  transfer  of  property  in  an 
assumption  reinsurance  transaction). 
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Gross  premiums  written,  however,  do 
not  include  other  items  of  gross  income 
described  in  section  832(b)(1)(C).  To  the 
extent  that  amounts  paid  or  payable  to 
an  insurance  company  with  respect  to 
an  arrangement  are  not  gross  premiums 
written,  the  insurance  company  may  not 
treat  amounts  payable  to  customers  with 
respect  to  the  applicable  portion  of  such 
arrangements  as  losses  incurred 
described  in  section  832(b)(5). 

Method  of  Reporting  Gross  Premiums 
Writter} 

The  proposed  regulations  provide  that 
a  non-life  insurance  company  reports 
the  full  amount  of  gross  premiums 
written  for  an  insurance  contract  for  the 
earlier  of  the  taxable  year  which 
includes  the  effective  date  of  the 
contract  or  the  year  in  which  all  or  a 
portion  of  the  premium  for  the  contract 
is  received.  A  variety  of  comments  were 
received  with  respect  to  the  application 
of  this  timing  rule  to  insurance  contracts 
with  installment  premiums.  In  response 
to  comments,  the  final  regulations 
provide  a  number  of  exceptions  from 
the  general  rule  with  respect  to  when  an 
insurance  company  reports  gross 
premiums  written. 

Advance  Premiums 

Under  the  proposed  regulations,  a 
non-life  insurance  company  that 
receives  a  portion  of  the  premium  for  an 
insurance  contract  prior  to  the  effective 
date  of  the  contract  includes  the  full 
amount  of  the  premium  in  gross 
premiums  written  for  the  taxable  year 
during  which  the  portion  of  the 
premium  was  received. 

Several  comments  addressed  the 
treatment  of  advance  premiums  in  the 
proposed  regulations.  One  comment 
endorsed  the  proposed  treatment  of 
advance  premiums,  noting  that  it  is 
proper  under  statutory  accounting 
principles  to  record  the  full  amount  of 
gross  premiums  written  and  expenses 
incurred  with  respect  to  a  casualty 
insurance  policy  for  the  year  in  which 
an  advance  premium  is  received.^  Other 
comments  argued  that  since  the 
poHcyholder  may  demand  a  refund  of 
an  advance  premium  prior  to  the 
policy's  effective  date,  the  company 
should  be  permitted  to  treat  an  advance 


^  Prior  to  1989,  advance  premiums  were  required 
to  be  reported  in  written  premiums  and  unearned 
premiums  on  a  non-life  insurance  company's 
annual  statement.  However,  statutory  accounting 
principles  were  later  modified  to  permit  advance 
premiums  to  be  accumulated  in  a  suspense  account 
and  reported  as  a  write-in  liability  on  the  anAual 
statement.  A  company  electing  to  use  this 
alternative  treatment  would  not  report  advance 
premiums  in  either  written  premiums  or  unearned 
premiums  on  its  annual  statement  until  the 
effective  date  of  the  underlying  coverage. 


premium  as  a  nontaxable  deposit  until 
such  time  as  coverage  begins  under  the 
contract.  Alternatively,  these  comments 
urged  that  the  company  be  permitted  to 
report  only  the  advance  premium 
(rather  than  the  entire  gross  premium 
for  the  contract)  in  gross  premiums 
written  for  the  taxable  year  of  receipt, 
and  to  report  the  remainder  of  the  gross 
premium  for  the  taxable  year  that 
includes  the  contract's  effective  date. 
These  comments  also  indicated  that 
companies  generally  do  not  deduct  the 
full  amount  of  premium  acquisition 
expenses  for  the  contract  in  the  taxable 
year  in  which  they  receive  advance 
premiums. 

In  response  to  comments,  the  final 
regulations  permit  an  insurance 
company  that  receives  part  of  the  gross 
premium  for  an  insurance  contract  prior 
to  the  effective  date  of  the  contract  to 
report  only  the  advance  premium 
(rather  than  the  full  amount  of  the  gross 
premium  written  for  the  contract)  in 
gross  premiums  written  for  the  taxable 
year  of  receipt.  The  remainder  of  the 
gross  premium  for  the  insurance 
contract  is  included  in  gross  premiums 
written  for  the  taxable  year  which 
includes  the  effective  date  of  the 
contract.  This  method  of  reporting  gross 
premiums  written  is  available  only  if 
the  company's  deduction  for  premium 
acquisition  expenses  attributable  to  the 
contract  does  not  exceed  a  limitation 
specified  in  the  regulations,  which  is 
intended  to  ensure  that  a  company  does 
not  deduct  premium  acquisition 
expenses  attributable  to  an  insurance 
contract  more  rapidly  than  the  company 
includes  premiums  for  the  insurance 
contract  in  its  gross  premiums  vmtten. 
Companies  that  adopt  this  method  of 
reporting  gross  premiums  written  must 
use  this  method  for  all  insurance 
contracts  with  advance  premiums. 

Accident  and  Health  Insurance 
Contracts 

The  proposed  regulations  have  no 
special  rules  for  determining  gross 
premiums  written  with  respect  to 
accident  and  health  insurance  contracts. 
Several  comments  indicated  that  the 
longstanding  practice  of  insurance 
companies  that  issue  accident  and 
health  insurance  contracts  with 
installment  premiums  is  to  include 
amounts  in  gross  premiums  written  for 
the  taxable  year  in  which  the 
installment  premiums  become  due 
under  the  contracts.  These  comments 
also  stated  that  companies  generally  do 
not  deduct  premium  acquisition 
expenses  allocable  to  installment 
premiums  not  yet  due  or  received  with 


respect  to  accident  and  health  insurance 
contracts. 

In  response  to  comments,  the  final 
regulations  permit  a  non-life  insurance 
company  that  either  issues  or 
proportionally  reinsures  cancellable 
accident  and  health  insurance  contracts 
with  installment  premiums  to  report  the 
installment  premiums  in  gross 
premiums  written  for  the  earlier  of  the 
taxable  year  in  which  the  installment 
premiums  become  due  under  the  terms 
of  the  contract  or  the  taxable  year  in 
which  the  installment  premiums  are 
received.  This  method  of  reporting  gross 
premiums  written  for  cancellable 
accident  and  health  insurance  contracts 
with  installment  premiums  is  available 
only  if  the  company's  deduction  for 
premium  acquisition  expenses 
attributable  to  those  contracts  does  not 
exceed  the  matching  limitation 
specified  in  the  regulations.  Companies 
that  adopt  this  method  of  reporting 
gross  premiums  written  must  use  it  for 
all  cancellable  accident  and  health 
insurance  contracts  with  installment 
premiums. 

Multi-year  Contracts  With  Installment 
Premiums 

The  final  regulations  also  provide  an 
exception  with  respect  to  the  reporting 
of  gross  premiums  written  for  a  multi- 
year  insurance  contract  for  which  the 
gross  premium  is  payable  in 
installments  over  the  effective  period  of 
the  contract.  Under  the  final  regulations, 
a  company  may  treat  this  type  of  multi- 
year  insurance  contract  as  a  series  of 
separate  insurance  contracts.  The  first 
insurance  contract  in  the  series  will  be 
treated  as  having  an  effective  period  of 
12  months.  Subsequent  insurance 
contracts  in  the  series  will  be  treated  as 
having  an  effective  period  equal  to  the 
lesser  of  12  months  or  the  remainder  of 
the  period  for  which  the  rates  for 
insurance  coverage  are  guaranteed  in 
the  multi-year  insurance  contract.  This 
method  of  reporting  gross  premium 
written  for  a  multi-year  insurance 
contract  with  installment  premiums  is 
available  only  if  the  company's 
deduction  for  premium  acquisition 
expenses  attributable  to  the  contract 
does  not  exceed  the  matching  limitation 
specified  in  the  regulations.  Companies 
that  adopt  this  method  of  reporting 
gross  premiums  written  for  a  multi-year 
insurance  contract  must  use  it  for  all 
multi-year  contracts  with  installment 
premiums. 

Contracts  That^Sive  Rise  to  Life 
Insurance  Reserves 

Some  insurance  companies  that  are 
taxable  under  Part  II  of  Subchapter  L 
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issue  or  reinsure  risks  relating  to 
guaranteed  renewable  accident  and 
health  insurance  contracts  or  other 
contracts  that  give  rise  to  "life  insiu-ance 
reserves"  (as  defined  in  section  816(b)). 
For  these  compa  lies,  section  832(b)(4) 
provides  that  unpamed  premiums 
includes  the  amount  of  the  company's 
life  insurance  reserves,  as  determined 
under  section  8(17.  However,  under 
section  832(b)(71,  the  unearned 
premiums  for  contracts  giving  rise  to  life 
s  are  not  reduced  by 
d,  an  amouint  of 
ible  expenses  equal  to 
e  net  premiums  for  the 
capitalized  and 
ified  policy 
ses  under  section 
848.^  For  purposes  of  determining  the 
amount  of  specified  policy  acquisition 
expenses  under  kection  848,  a  non-life 
insurance  company  computes  net 
premiums  for  the  contracts  in 
accordance  with  section  811(a).  See 
section  848(d)(2  .  Thus,  with  respect  to 
contracts  descril  ed  in  section  832(b)(7), 
a  non-life  insurance  company  does  not 
take  into  accoun  I  unpaid  premiums 
attributable  to  ir  surance  coverage  not 
yet  provided  (such  as  deferred  and 
uncollected  prei  lium  installments)  in 
determining  the  amount  of  specified 
policy  acquisitic  n  expenses  required  to 
be  amortized  under  section  848. 

The  proposed  regulations  do  not 
provide  special  hiles  for  determining 
gross  premiums  written  with  respect  to 
contracts  descril  )ed  in  section  832(b)(7). 
Under  the  final  •egulations,  a  non-life 
insurance  comp  iny  that  issues  or 
reinsures  the  ris  es  related  to  a  contract 
described  in  sec  ion  832(b)(7)  may 
report  gross  premiums  written  for  the 
contract  in  the  rianner  required  for  life 
insurance  compuiies  under  sections  803 
and  811.  This  method  of  reporting  gross 
premiums  writti  m  for  contracts 
described  in  sec  tion  832(b)(7)  is 
available  only  il  the  company  also 
determines  its  d  eduction  for  premium 
acquisition  expt  nses  for  the  contracts  in 
accordance  witl  section  811(a),  as 
adjusted  by  the  rniount  required  to  be 
amortized  unde '  section  848  based  on 
the  net  premiums  of  the  contracts.  Thus, 
the  final  regulat  ons  ensure  that  the 
rules  for  determining  premium  income 
and  amortizing  jremium  acquisition 
expenses  for  coi  itracts  described  in 
section  832(b)(7)  operate  consistently, 
whether  the  issi  ling  company  is  a  non- 
life  insurance  ci  impany  or  a  life 
insurance  comp  any. 


'  Under  section 
a  contract  subject  tolsection 
same  manner  as  the 


I  a<  B( 


[e)(5).  a  contract  that  reinsures 
B48  is  treated  in  the 
reinsured  contract. 


Fluctuating  Risk  Contracts 

The  method  of  reporting  gross 
premiums  written  for  certain  insurance 
contracts  covering  fluctuating  risks  is 
reserved  in  the  proposed  regulations. 
Some  comments  requested  that  the  final 
regulations  not  address  the  method  of 
reporting  gross  premiiuns  written  for 
insurance  contracts  covering  fluctuating 
risks,  noting  that  the  method  of 
recording  gross  written  premiums  for 
these  policies  for  aimual  statement 
reporting  purposes  was  being 
considered  by  the  NAIC  as  part  of  its 
project  to  codify  statutory  accounting 
principles.  Subsequently,  the  NAIC 
issued  guidance  permitting  an  insurance 
company  for  annual  statement  purposes 
to  report  written  premiiuns  on  workers' 
compensation  policies  (but  not  on  other 
casualty  contracts  involving 
"fluctuating  risks,"  such  as  commercial 
automobile  liability  and  product 
liability  policies)  either  on  the  effective 
date  of  the  insurance  contract  or  based 
on  installment  billings  to  the 
policyholder.  By  contrast,  with  respect 
to  other  types  of  casualty  insurance 
poUcies,  the  NAIC  reaffirmed  the 
general  rule  that  gross  premiums  with 
respect  to  these  policies  must  be 
recorded  on  the  annual  statement  on  the 
effective  date  of  the  insurance  contract. 

The  final  regulations  do  not  permit  a 
non-life  insurance  company  to  report 
gross  premiums  wrritten  for  a  fluctuating 
risk  contract  based  on  installment 
billings  to  the  policyholder.  Rather,  the 
final  regulations  require  a  company 
generally  to  report  the  gross  premiums 
written  for  the  contract  for  the  earlier  of 
the  taxable  year  which  includes  the 
effective  date  of  the  contract  or  the  year 
in  which  all  or  a  portion  of  the  premium 
for  the  contract  is  received,  with  special 
rules  for  advance  premiums,  cancellable 
accident  and  health  contracts,  multi- 
year  insurance  contracts,  and  contracts 
described  in  section  832(b)(7).  The 
company  reports  any  additional 
premiums  resulting  from  an  increase  in 
risk  exposure  in  gross  premiiuns  written 
for  the  taxable  year  in  which  the  change 
in  risk  exposure  occurs.  Unless  the 
increase  in  risk  exposure  is  of  temporary 
duration,  the  company  determines  the 
additional  premium  resulting  from  a 
change  in  risk  exposure  based  on  the 
remainder  of  the  effective  period  of  the 
contract. 

Hetum  Premiums 

The  proposed  regulations  define 
return  premiums  as  amounts  (other  than 
pohcyholder  dividends  or  claims  and 
benefit  payments)  paid  or  credited  to 
the  policyholder  in  accordance  with  the 
terms  of  an  insurance  contract.  Under 


the  final  regulations,  return  premiums 
are  amounts  previously  included  in  an 
insurance  company's  gross  premiums 
written,  which  are  refundable  to  the 
pohcyholder  (or  the  ceding  company 
with  respect  of  a  reinsurance  agreement) 
if  the  amounts  are  fixed  by  the 
insurance  contract  and  do  not  depend 
on  the  experience  of  the  insurance 
company  or  the  discretion  of  its 
management.  This  rule  incorporates  a 
specific  definition  of  pohcyholder 
dividends. 

The  final  regulations  list  a  number  of 
items  which  are  included  in  return 
premiums,  to  the  extent  they  have 
previously  been  included  in  gross 
premiums  written.  These  items  include: 
(1)  amounts  that  are  refundable  due  to 
poHcy  cancellations  or  decreases  in  risk 
exposure  during  the  effective  period  of 
an  insurance  contract;  (2)  the  unearned 
portion  of  unpaid  premiums  for  an 
insurance  contract  that  is  canceled  or 
for  which  there  is  a  decrease  in  risk 
exposure  during  its  effective  period;  and 
(3)  amounts  that  are  either  refundable  or 
that  reflect  the  unearned  portion  of 
unpaid  premiums  for  an  insurance 
contract,  arising  from  the 
redetermination  of  the  premium  due  to 
correction  of  posting  or  other  similar 
errors.  * 

In  addition,  the  final  regulation 
provides  timing  rules  for  the  deduction 
of  return  premiums.  If  a  contract  is 
canceled,  the  return  premium  arising 
from  that  cancellation  is  deducted  in  the 
taxable  year  in  which  the  contract  is 
canceled.  If  there  is  a  reduction  in  risk 
exposure  under  an  insurance  contract 
that  gives  rise  to  a  return  premium,  such 
return  premium  is  deductible  in  the 
taxable  year  in  which  the  reduction  in 
risk  exposure  occurs. 

Retrospectively  Rated  Insurance 
Contracts 

The  proposed  regulations  provide  that 
gross  written  premiums  include  an 
insurance  company's  estimate  of 
additional  premiums  (retro  debits)  to  be 
received  with  regard  to  the  expired 
portion  of  a  retrospectively  rated 
insurance  or  reinsurance  contract.  The 
proposed  regulations  also  provide  that 
return  premiums  include  an  insurance 
company's  estimate  of  amounts  to  be 
refunded  to  policyholders  (retro  credits) 
with  regard  to  the  expired  portion  of  a 
retrospectively  rated  insurance  or 
reinsurance  contract.  The  proposed    . 
regulations,  therefore,  would  modify  the 
treatment  of  retro  credits  under  §  1.832- 
4(a)(3)(ii)  of  the  existing  regulations, 
which  treat  retro  credits  as  unearned 
premiums.  At  the  option  of  the 
taxpayer,  however,  the  proposed 
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regulations  permit  a  company  to 
continue  to  include  gross  retro  credits 
(but  not  gross  retro  debits)  in  the 
amount  of  unearned  premiums  subject 
to  the  20  percent  reduction  under 
section  832(b)(4)(B). 

A  variety  of  comments  were  received 
vfiih  respect  to  the  treatment  of  retro 
debits  and  retro  credits  in  the  proposed 
regulations.  Most  comments  approved 
of  the  proposed  rule  to  modify  the 
treatment  of  retro  credits  in  §  1.832- 
4(a)(3)(ii)  and,  instead,  to  permit  retro 
credits  to  be  accounted  for  as  part  of 
retiuTi  premiums.  Some  comments 
contended,  however,  that  the  method  of 
netting  retro  debits  and  retro  credits  as 
an  adjustment  to  unearned  premiums 
was  required  under  NAIC  accounting 
rules,  prior  case  law,  and  the  Service's 
published  rulings  interpreting  §  1.832- 
4(a)(3)(ii).  These  comments  argued  that 
the  enactment  of  the  20  percent 
reduction  rule  in  1986  did  not  authorize 
the  Service  to  change  the  items  included 
in  unearned  premiums,  including  the 
historical  treatment  of  retro  debits  and 
retro  credits  as  part  of  unearned 
premiums.  Other  comments  contended 
that  retro  debits  (but  not  retro  credits) 
should  be  discounted  using  the 
applicable  discount  factors  for  unpaid 
losses  under  section  846.  These 
comments  argued  that  there  is  a  direct 
correlation  between  amounts  reported 
by  an  insurance  company  as  retro  debits 
and  the  company's  related  liabilities  for 
unpaid  losses  and  unpaid  loss 
adjustment  expenses.  Therefore,  the 
comments  urged  that,  to  achieve  proper 
matching  of  these  items,  a  non-life 
insurance  company  should  be  permitted 
either  to  report  retro  debits  as  a 
subtraction  from  unearned  premiums  or 
to  discount  the  retro  debits  using  the 
applicable  discount  factors  under 
section  846  for  the  related  line  of 
business. 

The  treatment  of  retro  debits  and  retro 
credits  in  the  proposed  regulations  was 
premised  on  the  assumptions  that 
retrospectively  rated  arrangements 
could  qualify  as  insurance  contracts  for 
tax  purposes,  and  that  all  amounts 
payable  under  such  arrangements  could 
be  considered  to  have  been  paid  for 
insurance  coverage.  The  final 
regulations  provide  that  gross  premiums 
are  amounts  paid  for  insurance 
coverage.  Similarly,  unearned  premiums 
and  return  premiums  only  include 
amounts  included  in  gross  wrritten 
premiums.  The  final  regulations  also 
provide  that  retro  credits  are  not 
included  in  unearned  premiums,  and 
retro  debits  cannot  be  subtracted  from 
unearned  premiums.  The  final 
regulations  do  not  permit  amounts 


includable  in  gross  premiums  written  to 
be  discounted,  regardless  of  when  such 
amounts  are  paid  to  the  insurance 
company. 

The  final  regulations  do  not  provide 
any  inference  as  to  whether  some  or  all 
of  a  retrospective  arrangement  can 
qualify  as  an  insurance  contract,  or  as  to 
whether  or  the  extent  to  which  amounts 
paid  or  payable  to  an  insurance 
company  with  respect  to  a  retrospective 
arrangement  are  for  insurance  coverage. 

Premium  Stabilization  Reserves 

Several  comments  asked  for 
clarification  of  the  treatment  of 
premium  stabilization  reserves.*  As 
noted  below,  the  final  regulations 
provide  that  retro  credits  are  not 
unearned  premiums  for  Federal  income 
tax  purposes.  Thus,  retro  credits  added 
to  premium  stabilization  reserves  are 
not  unearned  premiums  for  Federal 
income  tax  purposes.  The  final 
regulations  also  provide  that  amounts 
withdrawn  from  a  premium 
stabilization  reserve  to  pay  premiums 
are  included  in  gross  premiums  written 
for  the  taxable  year  in  which  these 
amounts  are  withdrawn  from  the 
stabilization  reserve  for  that  purpose. 

Unearned  Premiums 

The  proposed  regulations  define 
unearned  premiums  as  the  portion  of 
the  gross  premiums  written  that  is 
attributable  to  future  insurance  coverage 
to  be  provided  imder  an  insurance  or 
reinsurance  contract.  The  final 
regulations  generally  retain  the  rules 
relating  to  unearned  premiums. 
Consistent  with  the  existing  regulations 
imder  §  1.801-4(a),  the  final  regulations 
provide  that  an  insurance  company 
must  exclude  from  unearned  premiums 
amounts  attributable  to  the  net  value  of 
risks  reinsured  with,  or  retroceded  to, 
another  insurance  company.  The  final 
regulations  also  provide  that  unearned 
premiums  do  not  include  a  liability 
established  by  an  insurance  company  on 
its  annual  statement  to  cover  premium 
deficiencies. 

The  proposed  regulations  provide  that 
an  insurance  company  may  consider  the 
incidence  or  pattern  of  the  insured  risks 
in  determining  the  portion  of  the  gross 
premium  written  that  is  attributable  to 
the  unexpired  portion  of  the  insurance 
coverage.  The  final  regulations  clarify 


"In  Rev.  Rul.  97-5, 1997-1  C.B.  136,  the  Service 
revoked  Rev.  Rul.  70-480,  1970-2  CB.  142.  wrhich 
had  held  that  amounts  held  by  a  non-life  insurance 
company  in  a  premium  stabilization  reserve  hinded 
by  retro  credits  are  not  unearned  premiums  under 
section  832(b)(4).  Rev.  Rul.  97-5  reasoned  that  the 
assumption  in  Rev.  Rul.  70-480  that  stabilization 
reserves  are  part  of  the  insurance  company's 
surplus  was  erroneous. 


that,  if  the  risk  of  loss  under  an 
insurance  contract  does  not  vary 
significantly  over  the  effective  period  of 
the  contract,  the  unearned  premium 
attributable  to  the  unexpired  portion  of 
the  effective  period  of  the  contract  is 
determined  on  a  pro  rata  basis. 
However,  if  the  risk  of  loss  under  an 
insurance  contract  varies  significantly 
over  the  effective  period  of  the  contract, 
the  insurance  company  may  consider 
the  pattern  and  incidence  of  the  risk  in 
determining  the  portion  of  gross 
premium  which  are  attributable  to  the 
unexpired  portion  of  the  effective 
period  of  the  contract,  provided  that  the 
company  maintains  sufficient 
information  to  demonstrate  that  its 
method  of  computing  unearned 
premiums  accurately  reflects  the  pattern 
and  incidence  of  the  risk  for  the 
insurance  contract. 

Effective  Date  and  Transition  Rules 

Under  the  proposed  regulations,  the 
new  rules  apply  to  the  determination  of 
premiums  earned  for  insurance 
contracts  issued  or  renewed  during 
taxable  years  beginning  after  the  date  on 
which  final  regulations  are  published  in 
the  Federal  Register.  Several  comments 
requested  that  the  regulations  permit  an 
insurance  company  to  adopt  the  new 
rules  for  determining  premiums  earned 
as  a  change  in  method  of  accounting 
deemed  made  with  the  Commissioners' 
consent,  with  audit  protection  for  prior 
years.  These  comments  also  urged  that 
the  insurance  company  be  given  the 
option  of  either  implementing  the 
change  in  method  of  accounting  on  a 
cut-off  basis  or  spreading  the  section 
481(a)  adjustments  resulting  from  the 
change  over  a  number  of  years 
consistent  with  the  Commissioner's 
general  administrative  procedures  when 
a  taxpayer  files  a  request  to  change  a 
method  of  accounting  under  section 
446(e). 

bi  response  to  these  comments,  the 
final  regulations  permit  taxpayers  to 
change  their  method  of  accounting  for 
determining  premiums  earned  to 
comply  with  the  final  regulations  under 
the  automatic  change  in  method  of 
accounting  provisions  of  Rev.  Proc.  99- 
49,  1999-52  I.R.B.  725,  subject  to  certain 
limitations.  A  taxpayer  makes  the 
automatic  change  in  method  of 
accoimting  on  its  Federal  income  tax 
return  for  the  first  taxable  year 
beginning  after  December  31, 1999.  The 
scope  limitations  in  section  4.02  of  Rev. 
Proc.  99-49  do  not  apply  to  a  taxpayer's 
automatic  change  in  method  of 
accounting  pursuant  to  this  regulation. 
The  timely  duplicate  filing  requirement 
in  section  6.02  of  Rev.  Proc.  99-49  also 
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taxpayer's 
premiums  was 
consideration  ( 
section  3.09  of 
January  5.  2000 
protection  rule 
Proc.  99-49  doe!  i 
taxpayer's  chan^  e 
accounting 

Special  Analyse  t 

It  has  been  del  ermined  that  this 
Treasury  Decisic  n  is  not  a  significant 
as  defined  in 
12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Adninistrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulatiims.  and.  because  these 
regulations  do  n  )t  impose  on  small 
entities  a  collect  on  of  information 

Regulatory  FlexibiUty 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regidatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  c  f  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the]  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration 
impact  on  small 


or  comment  on  its 
business. 
Drafting  Infonnation.  The  principal 
author  of  these  regulations  is  Gary 
Geisler,  Office  o  the  Assistant  Chief 
Counsel  (Finanqial  Institutions  and 
However,  other 
1  he  IRS  and  Treasury 


Products).  IRS 
personnel  from 


Department  pari  icipated  in  their 
development. 

Adoption  of  Aniendments  to  the 
Regulations 

Accordingly. :  :6  CFR  part  1  is 
amended  as  foil  )ws: 

PART  1— INCOI  IE  TAXES 


Paragraph  1 

for  part  1 
follows: 


'he  authority  citation 
continlues  to  read  in  part  as 


§1.832-4    Gross 

la)  *  *  * 


Authority:  26  HS.C.  7805  *  *  * 

1.832-4  is  amended  as 


Par.  2.  Sectioi  i 
follows: 

1.  Paragraph 

2.  Paragraphs 
redesignated  as 
(a)(14). 

3.  New  paragiaphs  (a)(4)  through 
(aj(12)areadde  1 

The  additions 
follows: 


(i)(3)  is  revised. 
(a)(4)  and  (a)(5)  are 
jaragraphs  (a)(13)  and 


and  revisions  read  as 


income. 


(3)  Premiums  earned.  The 
determination  of  premiums  earned  on 
insurance  contracts  during  the  taxable 
year  begins  with  the  insurance 
company's  gross  premiums  written  on 
insurance  contracts  during  the  taxable 
year,  reduced  by  return  premiums  and 
premiums  paid  for  reinsurance.  Subject 
to  the  exceptions  in  sections  832(b)(7). 
832(b)(8).  and  833(a)(3).  this  amount  is 
increased  by  80  percent  of  the  unearned 
premiums  on  insiu-ance  contracts  at  the 
end  of  the  preceding  taxable  year,  and 
is  decreased  by  80  percent  of  the 
unearned  premiums  on  insurance 
contracts  at  the  end  of  the  current 
taxable  year. 

(4)  Gross  premiums  written — (i)  In 
general.  Gross  premiums  written  are 
amounts  payable  for  insurance  coverage. 
The  label  placed  on  a  payment  in  a 
contract  does  not  determine  whether  an 
amount  is  a  gross  premium  written. 
Gross  premiums  written  do  not  include 
other  items  of  income  described  in 
section  832(b)(1)(C)  (for  example, 
charges  for  providing  loss  adjustment  or 
claims  processing  services  under 
administrative  services  or  cost-plus 
arrangements).  Gross  premiums  written 
on  an  insurance  contract  include  all 
amounts  payable  for  the  effective  period 
of  the  insurance  contract.  To  the  extent 
that  amounts  paid  or  payable  with 
respect  to  an  arrangement  are  not  gross 
premiums  written,  the  insurance 
company  may  not  treat  amounts  payable 
to  customers  under  the  applicable 
portion  of  such  arrangements  as  losses 
incurred  described  in  section  832(b)(5). 

(ii)  Items  included.  Gross  premiiuns 
written  include — 

(A)  Any  additional  premiums 
resulting  from  increases  in  risk  exposure 
during  the  effective  period  of  an 
insurance  contract; 

(B)  Amounts  subtracted  from  a 
premium  stabilization  reserve  to  pay  for 
insurance  coverage;  and 

(C)  Consideration  in  respect  of 
assuming  insurance  liabilities  under 
insurance  contracts  not  issued  by  the 
taxpayer  (such  as  a  payment  or  transfer 
of  property  in  an  assumption 
reinsurance  transaction). 

(5)  Method  of  reporting  gross 
premiums  written — (i)  In  general. 
Except  as  otherwise  provided  under  this 
paragraph  (a)(5),  an  insurance  company 
reports  gross  premiums  written  for  the 
earlier  of  the  taxable  year  that  includes 
the  effective  date  of  the  insurance 
contract  or  the  year  in  which  the 
company  receives  all  or  a  portion  of  the 
gross  premium  for  the  insurance 
contract.  The  effective  date  of  the 
insurance  contract  is  the  date  on  which 
the  insurance  coverage  provided  by  the 


contract  commences.  The  effective 
period  of  an  insurance  contract  is  the 
period  over  which  one  or  more  rates  for 
insurance  coverage  are  guaranteed  in 
the  contract.  If  a  new  rate  for  insurance 
coverage  is  guaranteed  after  the  effective 
date  of  an  insurance  contract,  the 
making  of  such  a  guarantee  generally  is 
treated  as  the  issuance  of  a  new 
insurance  contract  with  an  effective 
period  equal  to  the  duration  of  the  new 
guaranteed  rate  for  insurance  coverage. 

(ii)  Special  rule  for  additional 
premiums  resulting  from  an  increase  in 
risk  exposure.  An  insurance  company 
reports  additional  premiums  that  result 
from  an  increase  in  risk  exposure  during 
the  effective  period  of  an  insurance 
contract  in  gross  premiums  written  for 
the  taxable  year  in  which  the  change  in 
risk  exposure  occurs.  Unless  the 
increase  in  risk  exposure  is  of  temporary 
duration  (for  example,  an  increase  in 
risk  exposure  under  a  workers' 
compensation  policy  due  to  seasonal 
variations  in  the  policyholder's  payroll), 
the  company  reports  additional 
premiums  resulting  from  an  increase  in 
risk  exposure  based  on  the  remainder  of 
the  effective  period  of  the  insurance 
contract. 

(iii)  Exception  for  certain  advance 
premiums.  If  an  insurance  company 
receives  a  portion  of  the  gross  premium 
for  an  insurance  contract  prior  to  the 
first  day  of  the  taxable  year  that 
includes  the  effective  date  of  the 
contract,  the  company  may  report  the 
advance  premium  (rather  than  the  full 
amount  of  the  gross  premiiun  for  the 
contract)  in  gross  premiums  written  for 
the  taxable  year  in  which  the  advance 
premium  is  received.  An  insurance 
company  may  adopt  this  method  of 
reporting  advance  premiums  only  if  the 
company's  deduction  for  premium 
acquisition  expenses  for  the  taxable  year 
in  which  the  company  receives  the 
advance  premium  does  not  exceed  the 
limitation  of  paragraph  (a)(5)(vii)  of  this 
section.  A  company  that  reports  an 
advance  premium  in  gross  premiums 
written  under  this  paragraph  (a)(5)(iii) 
takes  into  account  the  remainder  of  the 
gross  premium  written  and  premium 
acquisition  expenses  for  the  contract  in 
the  taxable  year  that  includes  the 
effective  date  of  the  contract.  A 
company  that  adopts  this  method  of 
reporting  advance  premiums  must  use 
the  method  for  all  contracts  with 
advance  premiums. 

(iv)  Exception  for  certain  cancellable 
accident  and  health  insurance  contracts 
with  installment  premiums.  If  an 
insurance  company  issues  or 
proportionally  reinsures  a  cancellable 
accident  and  health  insurance  contract 
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(other  than  a  contract  with  an  effective 
period  that  exceeds  12  months)  for 
which  the  gross  premium  is  payable  in 
installments  over  the  effective  period  of 
the  contract,  the  company  may  report 
the  installment  premiums  (rather  than 
the  total  gross  premium  for  the  contract) 
in  gross  premiums  written  for  the  earlier 
of  the  taxable  year  in  which  the 
installment  premiums  are  due  under  the 
terms  of  the  contract  or  the  year  in 
which  the  installment  premiums  are 
received.  An  insurance  company  may 
adopt  this  method  of  reporting 
installment  premiums  for  a  cancellable 
accident  and  health  insurance  contract 
only  if  the  company's  deduction  for 
premiiun  acquisition  expenses  for  the 
first  taxable  year  in  which  an 
installment  premium  i?  due  or  received 
under  the  contract  does  not  exceed  the 
limitation  of  paragraph  (a)(5)(vii]  of  this 
section.  A  company  that  adopts  this 
method  of  reporting  installment 
premiums  for  a  cancellable  accident  and 
health  contract  must  use  the  method  for 
all  of  its  cancellable  accident  and  health 
insurance  contracts  with  installment 
premiums. 

(v)  Exception  for  certain  multi-year 
insurance  contracts.  If  an  insurance 
company  issues  or  proportionally 
reinsures  an  insurance  contract,  other 
than  a  contract  described  in  paragraph 
(a)(5)(vi)  of  this  section,  with  an 
effective  period  that  exceeds  12  months, 
for  which  the  gross  premium  is  payable 
in  installments  over  the  effective  period 
of  the  contract,  the  company  may  treat 
the  insurance  coverage  provided  under 
the  multi-year  contract  as  a  series  of 
separate  insurance  contracts.  The  first 
contract  in  the  series  is  treated  as  having 
been  'Anitten  for  an  effective  period  of 
twelve  months.  Each  subsequent 
contract  in  the  series  is  treated  as  having 
been  written  for  an  effective  period* 
equal  to  the  lesser  of  12  months  or  tne 
remainder  of  the  period  for  which  the 
rates  for  insurance  coverage  are 
guaranteed  in  the  multi-year  insurance 
contract.  An  insiu-ance  company  may 
adopt  this  method  of  reporting 
premiums  on  a  multi-year  contract  only 
if  the  company's  deduction  for  premiimi 
acquisition  expenses  for  each  year  of  the 
multi-year  contract  does  not  exceed  the 
limitation  of  paragraph  (a)(5)(vii)  of  this 
section.  A  company  that  adopts  this 
method  of  reporting  premiums  for  a 
multi-year  contract  must  use  the  method 
for  all  multi-year  contracts  with 
installment  premiums. 

(vi)  Exception  for  insurance  contracts 
described  in  section  832(b)(7).  If  an 
insurance  company  issues  or  reinsures 
the  risks  related  to  a  contract  described 
in  section  832(b)(7),  the  company  may 


report  gross  premiums  written  for  the 
contract  in  the  manner  required  by 
sections  803  and  811(a)  for  fife 
insurance  companies.  An  insurance 
company  may  adopt  this  method  of 
reporting  premiums  on  contracts 
described  in  section  832(b)(7)  only  if  the 
company  also  determines  the  deduction 
for  premiimi  acquisition  costs  for  the 
contract  in  accordance  with  section 
811(a),  as  adjusted  by  the  amount 
required  to  be  taken  into  account  under 
section  848  in  connection  with  the  net 
premiums  of  the  contract.  A  company 
that  adopts  this  method  of  reporting 
premivuns  for  a  contract  described  in 
section  832(b)(7)  must  use  the  method 
for  all  of  its  contracts  described  in  that 
section. 

(vii)  Limitation  on  deduction  of 
premium  acquisition  expenses.  An 
insurance  company's  deduction  for 
premium  acquisition  expenses  (for 
example,  commissions,  state  premium 
taxes,  overhead  reimbursements  to 
agents  or  brokers,  and  other  similar 
amounts)  related  to  an  insurance 
contract  is  within  the  limitation  of  this 
paragraph  (a)(5)(vii)  if— 

(A)  The  ratio  obtained  by  dividing  the 
sum  of  the  company's  deduction  for 
premium  acquisition  expenses  related  to 
the  insurance  contract  for  the  taxable 
year  and  previous  taxable  years  by  the 
total  premium  acquisition  expenses 
attributable  to  the  insurance  contract; 
does  not  exceed 

(B)  The  ratio  obtained  by  dividing  the 
sum  of  the  amounts  included  in  gross 
premiiuns  written  with  regard  to  the 
insurance  contract  for  the  taxable  year 
and  previous  taxable  years  by  the  total 
gross  premium  written  for  the  insurance 
contract. 

(viii)  Change  in  method  of  reporting 
gross  premiums.  An  insurance  company 
that  adopts  a  method  of  accounting  for 
gross  premiums  written  and  premium 
acquisition  expenses  described  in 
paragraph  (a)(5)(iii),  (iv),  (v),  or  (vi)  of 
this  section  must  continue  to  use  the 
method  to  report  gross  premiums 
vmtten  and  premium  acquisition 
expenses  unless  the  company  obtains 
the  consent  of  the  Commissioner  to 
change  to  a  different  method  under 
section  446(e)  and  §  1.446-l(e). 

(6)  Return  premiums — (i)  In  general. 
An  insurance  company's  liability  for 
return  premiums  includes  amounts 
previously  included  in  an  insurance 
company's  gross  premiums  written, 
which  are  refundable  to  a  policyholder 
or  ceding  company,  provided  that  the 
amounts  are  fixed  by  the  insurance 
contract  and  do  not  depend  on  the 
experience  of  the  insiu-ance  company  or 
the  discretion  of  its  management. 


(ii)  Items  included.  Return  premiums 
include  amounts — 

(A)  Which  were  previously  paid  and 
become  refundable  due  to  policy 
cancellations  or  decreases  in  risk 
exposure  during  the  effective  period  of 
an  insurance  contract; 

(B)  Which  reflect  the  unearned 
portion  of  unpaid  premiums  for  an 
insurance  contract  that  is  canceled  or 
for  which  there  is  a  decrease  in  risk 
exposure  during  its  effective  period;  or 

(C)  Which  are  either  previously  paid 
and  refundable  or  which  reflect  the 
unearned  portion  of  unpaid  premiums 
for  an  insurance  contract,  arising  from 
the  redetermination  of  a  premium  due 
to  correction  of  posting  or  other  similar 
errors. 

(7)  Method  of  reporting  return 
premiums.  An  insurance  company 
reports  the  liability  for  a  return 
premium  resulting  from  the  cancellation 
of  an  insurance  contract  for  the  taxable 
year  in  which  the  contract  is  canceled. 
An  insurance  company  reports  the 
liabihty  for  a  return  premium 
attributable  to  a  reduction  in  risk 
exposure  under  an  insurance  contract 
for  the  taxable  year  in  which  the 
reduction  in  risk  exposure  occius. 

(8)  Unearned  premiums — (i)  In 
general.  The  unearned  premium  for  a 
contract,  other  than  a  contract  described 
in  section  816(b)(1)(B),  generally  is  the 
portion  of  the  gross  premium  written 
that  is  attributable  to  future  insurance 
coverage  during  the  effective  period  of 
the  insurance  contract.  However, 
imeamed  premiums  held  by  an 
insiu^nce  company  with  regard  to  the 
net  value  of  risks  reinsured  with  other 
solvent  companies  (whether  or  not 
authorized  to  conduct  business  under 
state  law)  are  subtracted  from  the 
company's  unearned  premiums. 
Unearned  premiums  also  do  not  include 
any  additional  liability  established  by 
the  insurance  company  on  its  annual 
statement  to  cover  premium 
deficiencies.  Unearned  premiums  do 
not  include  an  insurance  company's 
estimate  of  its  liability  for  amounts  to  be 
paid  or  credited  to  a  customer  with 
regard  to  the  expired  portion  of  a 
retrospectively  rated  contract  (retro 
credits).  An  insiu^nce  company's 
estimate  of  additional  amounts  payable 
by  its  customers  with  regard  to  the 
expired  portion  of  a  retrospectively 
rated  contract  (retro  debits)  cannot  be 
subtracted  from  unearned  premiums. 

(ii)  Special  rules  for  unearned 
premiums.  For  purposes  of  computing 
"premiums  earned  on  insurance 
contracts  during  the  taxable  year"  under 
section  832(b)(4),  the  amount  of 
unearned  premiums  includes — 
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risk  of  loss  under  an 
contract  does  not  vary 

3ver  the  effective  period  of 
he  unearned  premium 
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IC  is  a  non-life  insurance 
pursuant  to  section  843, 
on  a  calendar  year  basis.  IC 
ty  insurance  contract  that 
coverage  for  a  one-year 
on  luly  1.  2000  and  ending 
.  IC  charges  a  S500  premium 
contract,  which  may  be 
ull  by  the  effective  date  of  the 
arterly  installments  over  the 
year  term.  The  policyholder 

ment  payment  option.  As  of 
iOOO,  IC  collected  S250  of 
for  the  contract. 


pr  smiums : 


(ii)  The  effective  period  of  the  insurance 
contract  begins  on  July  1,  2000  and  ends  on 
June  30.  2001.  For  the  taxable  year  ending 
December  31,  2000.  IC  includes  the  $500 
gross  premium,  based  on  the  effective  period 
of  the  contract,  in  gross  premiums  written 
under  section  832(b)(4)(A).  IC's  unearned 
premium  with  respect  to  the  contract  was 
S250  as  of  December  31.  2000.  Pursuant  to 
section  832(b)(4)(B).  to  determine  its 
premiums  earned,  IC  deducts  S200  (S250  x 
.8)  for  the  insurance  contract  at  the  end  of  the 
taxable  year. 

Example  2.  (i)  The  facts  are  the  same  as 
Example  1,  except  that  the  insurance  contract 
has  a  stated  term  of  5  years.  On  each  contract 
anniversary  date,  IC  may  adjust  the  rate 
charged  for  the  insurance  coverage  for  the 
succeeding  12  month  period.  The  amount  of 
the  adjustment  in  the  charge  for  insurance 
coverage  is  not  substantially  limited  under 
the  insurance  contract. 

(ii)  Under  paragraph  (a)(5)(i)  of  this 
section,  IC  is  required  to  report  gross 
premiums  written  for  the  insurance  contract 
based  on  the  effective  period  for  the  contract. 
The  effective  period  of  the  insurance  contract 
is  the  period  for  which  a  rate  for  insurance 
coverage  is  guaranteed  in  the  contract. 
Although  the  insurance  contract  issued  by  IC 
has  a  stated  term  of  5  years,  a  rate  for 
insurance  coverage  is  guaranteed  only  for  a 
period  of  12  months  beginning  with  the 
contract's  effective  date  and  each  anniversary 
date  thereafter.  Thus,  for  the  taxable  year 
ending  December  31.  2000,  IC  includes  the 
S500  gross  premium  for  the  12  month  period 
beginning  with  the  contract's  effective  date  in 
gross  premiums  written.  IC's  unearned 
premium  with  respect  to  the  contract  was 
S250  as  of  December  31,  2000.  Pursuant  to 
section  832(b)(4)(B),  to  determine  its 
premiums  earned.  IC  deducts  S200  (S250  x 
.8)  for  the  insurance  contract  at  the  end  of  the 
taxable  year. 

Example  3.  (i)  The  facts  are  the  same  as 
Example  1,  except  that  coverage  under  the 
insurance  contract  begins  on  January  1 ,  2001 
and  ends  on  December  31.  2001.  On 
December  15.  2000,  IC  collects  the  first  S125 
premium  installment  on  the  insurance 
contract.  For  the  taxable  year  ended 
December  31,  2000.  IC  deducts  $20  of 
premium  acquisition  expenses  related  to  the 
insurance  contract.  IC's  total  premium 
acquisition  expenses,  based  on  the  insurance 
contract's  $500  gross  premium,  are  $80. 

(ii)  Under  paragraph  (a)(5)(iii)  of  this 
section.  IC  may  elect  to  report  only  the  $125 
advance  premium  (rather  than  the  contract's 
$500  gross  premium)  in  gross  premiums 
written  for  the  taxable  year  ended  December 
31,  2000.  provided  that  IC's  deduction  for  the 
premium  acquisition  expenses  related  to  the 
insurance  contract  does  not  exceed  the 
limitation  in  paragraph  (a)(5)(vii).  IC's 
deduction  for  premium  acquisition  expenses 
is  within  this  limitation  only  if  the  ratio  of 
the  insurance  contract's  premium  acquisition 
expenses  deducted  for  the  taxable  year  and 
any  previous  taxable  year  to  the  insurance 
contract's  total  premium  acquisition 
expenses  does  not  exceed  the  ratio  of  the 
amounts  included  in  gross  premiums  written 
for  the  taxable  year  and  any  previous  taxable 
year  for  the  contract  to  the  total  gross 
premium  written  for  the  contract. 


(iii)  For  the  taxable  year  ended  Decemt)er 
31,  2000,  IC  deducts  $20  of  premium 
acquisition  expenses  related  to  the  insurance 
contract.  This  deduction  represents  25%  of 
the  total  premium  acquisition  expenses  for 
the  insurance  contract  ($20/$80=  25%).  This 
ratio  does  not  exceed  the  ratio  of  the  $125 
advance  premium  to  the  insurance  contract's 
$500  gross  premium  ($1 25/$500  =  25%). 
Therefore,  under  paragraph  (a)(5)(iii)  of  this 
section,  IC  may  elect  to  report  only  the  $125 
advance  premium  (rather  than  the  $500  gross 
premium)  in  gross  premiums  written  for  the 
taxable  ^ear  ending  December  31,  2000.  IC 
reports  the  balance  of  the  gross  premium  for 
the  insurance  contract  ($375)  and  deducts  the 
remaining  premium  acquisition  expenses 
($60)  for  the  insurance  contract  in  the  taxable 
year  ending  December  31,  2001. 

Example  4.  (i)  The  facts  are  the  same  as 
Example  3,  except  that  for  the  taxable  year 
ending  December  31,  2000,  IC  deducts  $60  of 
premium  acquisition  expenses  related  to  the 
insurance  contract. 

(ii)  For  the  taxable  year  ended  December 
31,  2000,  IC  deducted  75%  of  total  premium 
acquisition  expenses  for  the  insurance 
contract  ($60/$80  =  75%).  This  ratio  exceeds 
the  ratio  of  the  $125  advance  premium  to  the 
$500  gross  premium  ($125/$500  =  25%). 
Because  IC's  deduction  for  premium 
acquisition  expenses  allocable  to  the  contract 
exceeds  the  limitation  in  paragraph  (a)(5)(vii) 
of  this  section,  paragraph  (a)(5){i)  of  this 
section  requires  IC  to  report  the  $500  gross 
premium  in  gross  premiums  written  for  the 
taxable  year  ending  December  31,  2000.  IC's 
unearned  premium  with  respect  to  the 
contract  was  $500  as  of  December  31,  2000. 
Pursuant  to  section  832(b)(4)(B),  to  determine 
its  premiums  earned,  IC  deducts  $400 
($500  X  .8)  for  the  insurance  contract  at  the 
end  of  the  taxable  year. 

Example  5.  (i)  IC  is  a  non-life  insurance 
company  which,  pursuant  to  section  843, 
files  its  returns  on  a  calendar  year  basis.  On 
August  1,  2000,  IC  issues  a  one-year 
cancellable  accident  and  health  insurance 
policy  to  X,  a  corporation  with  80  covered 
employees.  The  gross  premium  written  for 
the  insurance  contract  is  $320,000.  Premiums 
are  payable  in  monthly  installments.  As  of 
December  31,  2000,  IC  has  collected  $150,000 
of  installment  premiums  from  X.  For  the 
taxable  year  ended  December  31,  2000,  IC  has 
paid  or  incurred  $21,000  of  premium 
acquisition  expenses  related  to  the  insurance 
contract.  IC's  total  premium  acquisition 
expenses  for  the  insurance  contract,  based  on 
the  $320,000  gross  premium,  are  $48,000. 

(ii)  Under  paragraph  (a){5)(iv)  of  this 
section,  IC  may  elect  to  report  only  the 
$150,000  of  installment  premiums  (rather 
than  the  $320,000  estimated  gross  premium) 
in  gross  premiums  written  for  tfie  taxable 
year  ended  December  31,  2000,  provided  that 
its  deduction  for  premium  acquisition 
expenses  allocable  to  the  insurance  contract 
does  not  exceed  the  limitation  in  paragraph 
(a)(5)(vii).  For  the  taxable  year  ended 
December  31,  2000,  IC  deducts  $21,000  of 
premium  acquisition  expenses  related  to  the 
insurance  contract,  or  43.75%  of  total 
premium  acquisition  expenses  for  the 
insurance  contract  ($21,000/ 
548,000  =  43.75%).  This  ratio  does  not  exceed 
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the  ratio  of  installment  premiums  to  the  gross 
premium  for  the  contract  ($150,000/ 
$320,000  =  46.9%).  Therefore,  under 
paragraph  (a)(5)(iv)  of  this  section,  IC  may 
elect  to  report  only  $150,000  of  installment 
premiums  for  the  insurance  contract  (rather 
than  $320,000  of  gross  premium)  in  gross 
premiums  written  for  the  taxable  year  ending 
December  31,  2000. 

Example  6.  (i)  IC  is  a  non-life  insurance 
company  which,  pursuant  to  section  843, 
nies  its  returns  on  a  calendar  year  basis.  On 
July  1,  2000,  IC  issues  a  one-year  workers' 
compensation  policy  to  X,  anemployer..The 
gross  premium  for  the  policy  is  determined 
by  applying  a  monthly  rate  of  $25  to  each  of 
X's  employees.  This  rate  is  guaranteed  for  a 
period  of  12  months,  beginning  with  the 
effective  date  of  the  contract.  On  July  1 ,  2000, 
X  has  1,050  employees.  Based  on  the 
assumption  that  X's  payroll  would  remain 
constant  during  the  effective  period  of  the 
contract,  IC  determines  an  estimated  gross 
premium  for  the  contract  of  $315,000 
(1 ,050  X  $25  X 12  =  $315,000).  The  estimated 
gross  premium  is  payable  by  X  in  equal 
monthly  installments.  At  the  end  of  each 
calendar  quarter,  the  premiums  payable 
under  the  contract  are  adjusted  based  on  an 
audit  of  X's  actual  payroll  during  the 
preceding  three  months  of  coverage. 

(ii)  Due  to  an  expansion  of  X's  business  in 
2000,  the  actual  number  of  employees 
covered  under  the  contract  during  each 
month  of  the  period  between  July  1,  2000  and 
December  31,  2000  is  1,050  (July),  1,050 
(August).  1,050  (September),  1,200  (October), 
1,200  (November),  and  1,200  (December). 
The  increase  in  the  number  of  employees 
during  the  year  is  not  attributable  to  a 
temporary  or  seasonal  variation  in  X's 
business  activities  and  is  expected  to 
continue  for  the  remainder  of  the  effective 
period  of  the  contract. 

(iii)  Under  paragraph  (a)(5)(i)  of  this 
section,  IC  is  required  to  report  gross 
premiums  written  for  the  insurance  contract 
based  on  the  effective  period  of  the  contract. 
The  effective  period  of  X's  contract  is  based 
on  the  12  month  period  for  which  IC  has 
guaranteed  rates  for  insurance  coverage. 
Under  paragraph  (a)(5)(ii),  IC  must  also 
report  the  additional  premiums  resulting 
from  the  change  in  risk  exposure  under  the 
contract  for  the  taxable  year  in  which  the 
change  in  such  expwsure  occurs.  Unless  the 
change  in  risk  exposure  is  of  temporary 
duration,  the  additional  gross  premiums  are 
included  in  gross  premiums  written  for  the 
remainder  of  the  effective  period  of  the 
contract.  Thus,  for  the  taxable  year  ending 
December  31,  2000,  IC  reports  gross 
premiums  written  of  $348,750  with  respmct  to 
the  workers'  compensation  contract  issued  to 
X,  consisting  of  the  sum  of  the  initial  gross 
premium  for  the  contract  ($315,000)  plus  the 
additional  gross  premium  attributable  to  the 
150  employees  added  to  X's  payroll  who  will 
be  covered  during  the  last  nine  months  of  the 
contract's  effective  period  (150x$25 
(monthly  premium) x9  =  $33,750).  IC's 
unecirned  premium  with  respect  to  the 
contract  was  $180,000  as  of  December  31, 
2000,  which  consists  of  the  sum  of  the 
remaining  portion  of  the  original  gross 
premium  ($315,000x6/12  =  $157,500),  plus 


the  additional  premiums  resulting  from  the 
change  in  risk  exposure  ($33,750x6/ 
9  =  $22,500)  that  are  allocable  to  the 
remaining  six  months  of  the  contract's 
effective  period.  Pursuant  to  section 
832(b)(4)(B).  to  determine  its  premiums 
earned,  IC  deducts  $144,000  ($180,000 x. 8) 
for  the  insurance  contract  at  the  end  of  the 
taxable  year. 

Example  7.  (i)  The  fects  are  the  same  as 
Example  6,  except  that  the  increase  in  the 
number  of  X's  employees  for  the  period 
ending  December  31,  2000  is  attributable  to 
a  seasonal  variation  in  X's  business  activity. 

(ii)  Under  paragraph  (a)(5)(ii)  of  this 
section,  for  the  taxable  year  ending  December 
31,  2000,  IC  reports  gross  premiums  written 
of  $326,500,  consisting  of  the  sum  of  the 
initial  gross  premium  for  the  contract 
($315,000)  plus  the  additional  premium 
attributable  to  the  tempwrary  increase  in  risk 
exposure  during  the  taxable  year 
(150x$25x3=$ll,250).  The  unearned 
premium  that  is  allocable  to  the  remaining 
six  months  of  the  effective  period  of  the 
contract  is  $157,500.  Pursuant  to  section 
832(b)(4)(B),  to  determine  its  premiums 
earned,  IC  deducts  $126,000  ($157,500x.8) 
for  the  insurance  contract  at  the  end  of  the 
taxable  year. 

Example  8.  (i)  IC,  a  non-life  insurance 
company,  issues  a  noncancellable  accident 
and  health  insurance  contract  (other  than  a 
qualified  long-term  care  insurance  contract, 
as  defined  in  section  7702B(b))  to  A,  an 
individual,  on  July  1,  2000.  The  contract  has 
an  entry-age  annual  premium  of  $2,400, 
which  is  payable  by  A  in  equal  monthly 
installments  of  $200  on  the  first  day  of  each 
month  of  coverage.  IC  incurs  agents' 
commissions,  premium  taxes,  and  other 
premium  acquisition  expenses  equal  to  10% 
of  the  gross  premiums  received  for  the 
contract.  As  of  December  31,  2000,  IC  has 
collected  $1,200  of  installment  premiums  for 
the  contract. 

(ii)  A  noncancellable  accident  and  health 
insurance  contract  is  a  contract  described  in 
section  832(b)(7).  Thus,  under  paragraph 
(a)(5)(vi)  of  this  section,  IC  may  ref)ort  gross 
premiums  written  in  the  manner  required  for 
life  insurance  companies  under  sections  803 
and  811.  Accordingly,  for  the  taxable  year 
ending  December  31,  2000,  IC  may  report 
gross  premiums  written  of  $1,200,  based  on 
the  premiums  actually  received  on  the 
contract.  Pursuant  to  section  (a)(5)(vi)  of  this 
section,  IC  deducts  a  total  of  $28  of  premium 
acquisition  costs  for  the  contract,  based  on 
the  difference  between  the  acquisition  costs 
actually  paid  or  incurred  under  section 
811(a)  ($l,200x.lO  =  $120)  and  the  amount 
required  to  be  taken  into  account  under 
section  848  in  connection  with  the  net 
premiums  for  the  contract 
($1, 200  X. 077  =  $92). 

(iii)  Under  paragraph  (a)(8)(ii)(A)  of  this 
section,  IC  includes  the  amount  of  life 
insurance  reserves  (as  defined  in  section 
816(b),  but  computed  in  accordance  with 
section  807(d)  and  sections  811(c)  and  (d))  in 
unearned  premiums  under  section 
832(b)(4)(B).  Section  807(d)(3)(A)(iii)  requires 
IC  to  use  a  two-year  preliminary  term  method 
to  compute  the  amount  of  life  insurance 
reserves  for  a  noncancellable  accident  and 


health  insurance  contract  (other  than  a 
qualified  long-term  care  contract).  Under  this 
tax  reserve  method,  no  portion  of  the  $1,200 
gross  premium  received  by  IC  for  A's  contract 
is  allocable  to  future  insurance  coverage. 
Accordingly,  for  the  taxable  year  ending 
December  31,  2000.  no  life  insurance  reserves 
are  included  in  IC's  unearned  premiums 
under  section  832(b)(4)(B)  with  respect  to  the 
contract 

Example  9.  (i)  IC.  a  non-life  insurance 
company,  issues  an  insurance  contract  with 
a  twelve  month  effective  period  for  $1,200  on 
December  1 ,  2000.  Immediately  thereafter,  IC 
reinsures  90%  of  its  liability  under  the 
insurance  contract  for  $900  with  IC-2.  an 
unrelated  and  solvent  insurance  company. 
On  December  31,  2000,  IC-2  has  an  $825 
unearned  premium  with  respect  to  the 
reinsurance  contract  it  issued  to  IC.  In 
computing  its  earned  premiums,  pursuant  to  ' 
section  832(b)(4)(B),  IC-2  deducts  $660  of 
unearned  premiums  ($825  x  .8)  with  respect 
to  the  reinsurance  contract. 
f    (ii)  Under  paragraph  (a)(8)(i)  of  this 
section,  unearned  premiums  held  by  an 
insurance  company  with  regard  to  the  net 
value  of  the  risks  reinsured  in  other  solvent 
companies  are  deducted  from  the  ceding 
company's  unearned  premiums  taken  into 
account  for  purposes  of  section  832(b)(4)(B). 
If  IC  had  not  reinsured  90%  of  its  risks,  IC's 
unearned  premium  for  the  insurance  contract 
would  have  been  $1,100  ($l,200xn/12)  and 
IC  would  have  deducted  $880  ($l,100x.8)  of 
unearned  premiums  with  respect  to  such 
contract.  However,  because  IC  reinsured  90% 
of  its  risks  under  the  contract  with  IC-2,  as 
of  December  31 ,  2000,  the  net  value  of  the 
risks  retained  by  IC  for  the  remaining  11 
months  of  the  effective  period  of  the  contract 
is  $110  ($1,100— $990).  For  the  taxable  year 
ending  December  31,  2000,  IC  includes  the 
$1,200  gross  premium  in  its  gross  premiums 
written  and  deducts  the  $900  reinsurance 
premium  paid  to  IC-2  under  section 
832(b)(4)(A).  Pursuant  to  section  832(b)(4)(B), 
to  determine  its  premiums  earned,  IC  deducts 
$88  {$110x.8)  for  the  insurance  contract  at 
the  end  of  the  taxable  year. 

(11)  Change  in  method  of 
accounting— -(i]  In  general.  A  change  in 
the  method  of  determining  premiums 
earned  to  comply  with  the  provisions  of 
paragraphs  (a)(3)  through  (a)(10)  of  this 
section  is  a  change  in  method  of 
accounting  for  which  the  consent  of  the 
Commissioner  is  required  under  section " 
446(e)  and  §1. 446-1  (e). 

(ii)  Application.  For  the  first  taxable 
year  beginning  after  December  31, 1999, 
a  taxpayer  is  granted  consent  of  the 
Commissioner  to  change  its  method  of 
accounting  for  determining  premiums 
earned  to  comply  with  the  provisions  of 
paragraphs  (a)(3)  through  (a)(10)  of  this 
section.  A  taxpayer  changing  its  method 
of  accounting  in  accordance  with  this 
section  must  follow  the  automatic 
change  in  accounting  provisions  of  Rev. 
Proc.  99-49.  1999-52  I.R.B.  725  (see 
§  601.601(d)(2)  of  this  chapter),  except 
that— 
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(A)  The  sc  )pe  limitations  in  section 
4.02  of  Rev.  'roc.  99-49  shall  not  apply; 

(B)  The  tir  lely  duplicate  fihng 
requirement  in  section  6.02(2)  of  Rev. 
Proc.  99-49 1  ihall  not  apply;  and 

(C)  If  the  method  of  accounting  for 
determining  jpremiums  earned  is  an 
issue  imder  ( lonsideration  within  the 
meaning  of  section  3.09  of  Rev.  Proc. 
99-49  as  of  J  muary  5.  2000.  then 
section  7.01  bf  Rev.  Proc.  99-49  shall 
not  apply. 

(12)  Effective  date.  Paragraphs  (a)(3) 
through  (a)(l  1)  of  this  section  are 
applicable  with  respect  to  the 
determinatio  n  of  premiums  earned  for 
taxable  yean  beginning  after  December 
31. 1999. 


Robert  E.  Wee  zel 

Deputy  Commfssioner 

Approved 
Jonathan  Talibnan, 

Acting  Assista  nt 
|FR  Doc.  00-lp 
MUMQOOOE 


of  Internal  Revenue. 

December  23. 1999. 
an. 

Secretary  of  the  Treasury. 
Filed  1-5-00;  8:45  am] 
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DEPARTMEi  <T  OF  TRANSPORTATION 

Coast  Quart  I 

33  CFR  Part  177 
(CGD01-99-1B3] 

Drawbridge  Operation  Regulations: 
Saugus  Rivir,  MA 

agency:  Coa  St  Guard,  DOT. 

ACTION:  Noti  :e  of  temporary  deviation 

from  regulat  ons. 


SUMMARY:  Tlie  Commander,  First  Coast 
Guard  District  has  issued  a  temporary 
deviation  fr(  m  the  existing  drawbridge 
regulations  lor  the  Fox  Hill  SR107 
Bridge,  mile  2.5,  across  the  Saugus  River 
between  Satgus  and  Lynn, 
Massachusei  ts.  This  deviation  allows 
the  bridge  o'  vner  to  open  the  bridge 
only  three  ti  nes  each  day  for  vessel 
■  traffic.  This  deviation  is  necessary  to 
facilitate  rep  airs  to  replace  structural 
steel,  floor  beams  and  the  wearing 
svuface  at  th^  bridge. 
DATES:  This  deviation  is  effective  from 
January  3,  260O  to  March  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard!  District.  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The  Fox 
Hill  SR107  iridge  has  a  vertical 
clearance  ofl6  feet  at  mean  high  water 
and  16  feet  tt  mean  low  water. 

The  existing  regulations  for  the  Fox 
Hill  SR107  Bridge  in  33  CFR  117.618(c) 
require  the  iridge  to  open  on  signal; 


except  that,  from  October  1  through  May 
31.  7  p.m.  to  5  a.m.,  daily,  and  all  day 
on  December  25  and  January  1.  the  draw 
shall  open  as  soon  as  possible,  but  not 
more  than  one  one-hour,  after  notice  is 
given  to  the  drawtenders  either  at  the 
bridge  during  the  time  the  drawtenders 
are  on  duty  or  by  calling  the  niunber 
posted  at  the  bridge. 

The  bridge  owner,  Massachusetts 
Highway  Department  (MHD),  asked  the 
Coast  Guard  to  allow  the  bridge  to  open 
on  signal,  only,  at  6  a.m.,  2  p.m..  and  6 
p.m.,  from  January  3,  2000.  through 
March  2.  2000. 

The  purpose  of  this  temporary 
deviation  is  to  facilitate  necessary 
repairs  to  the  bridge.  Structural  steel, 
floor  beams,  and  the  bridge  wearing 
surface  will  be  replaced  during  the  60 
day  repair  period.  The  bridge  can  not 
open  for  vessel  traffic  during  the 
replacement  of  the  above  components. 
Vessels  that  can  pass  under  the  bridge 
without  an  opening  may  do  so  at  all 
times. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  is  authorized  under  33 
CFR  117.35. 

Dated:  December  17. 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  00-257  Filed  1-5-00;  8:45  am] 

BILUNQ  COOE  4910-1$-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  154  and  155 

[USCG-1 998-3350] 

Review  of  Cap  Increases;  Response 
Plans  for  Marine  Transportation- 
Related  (MTR)  Facilities  and  Tank 
Vessels 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  decision. 

SUMMARY:  Coast  Guard  response  plan 
regulations  contain  requirements  for  on- 
water  oil  recovery  capacity  (referred  to 
as  caps).  These  caps  were  scheduled  to 
increase  by  25  percent  on  February  18, 
1998,  provided  the  Coast  Guard 
completed  a  review  of  the  cap  increases. 
The  Coast  Guard  has  completed  its 
review  and  the  25  percent  mcrease  for 
on-water  mechanical  recovery  will  take 
effect  90  days  from  the  date  of  this 
notice.  The  Coast  Guard  will  consider  a 
2003  cap  for  mechanical  on-water 


removal  capability  and  requirements  for 
other  removal  technologies  in  a 
subsequent  notice  of  proposed 
-rulemaking. 

DATES:  The  scheduled  cap  increase  for 
on-water  mechanical  recovery 
requirements  will  take  effect  on  April  5, 
2000. 

ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice  (USCG-1998-3350).  The 
Response  Plan  Equipment  Cap  Review 
(Cap  Review)  is  part  of  the  docket  and 
is  available  for  inspection  or  copying  at 
room  PL— 401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov.  The  Cap 
Review  is  also  available  for  examination 
on  the  Vessel  Response  Plan  Internet 
site  at  http://www.uscg.mil/vrp. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  call  Lieutenant 
Commander  John  Caplis,  Office  of 
Response  (G-MOR).  Coast  Guard, 
telephone  202-267-6922  or  by  e-mail  at 
JCaplis@comdt.uscg.mil.  For  questions 
on  viewing  materials  in  the  docket,  call 
Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

In  1996.  the  Coast  Guard  published 
two  final  rules  entitled  "Vessel 
Response  Plans"  (61  FR  1052.  January 
12. 1996)  and  "Response  Plans  for 
Marine  Transportation-Related 
Facilities"  (61  FR  7890,  February  29. 
1996).  Those  rules  finalized  the  1993 
interim  rules  (58  FR  7330,  February  5, 
1993,  and  58  FR  7376,  February  5, 1993, 
for  Marine  Transportation-Related 
Facilities  and  Vessels,  respectively)  and 
are  located  in  the  Code  of  Federal 
Regulations  (CFR)  in  33  CFR  parts  154 
and  155.  33  CFR  154.1045(m)  and 
155.1050(o)  contain  requirements  for 
on-water  oil  recovery  capacity  (referred 
to  as  caps)  that  an  owner  or  operator 
must  ensure  is  available,  through 
contract  or  other  approved  means,  in 
planning  for  a  worst  case  discharge. 
These  caps  were  established  taking  into 
account  1993  technology,  deployment 
capability,  and  availability  of  response 
resources. 

The  1993  and  1996  rules  estabHshed 
a  1998  cap,  a  25  percent  increase  from 
the  1993  levels,  as  a  target  for  increasing 
response  capabilities.  This  increase  was 
endorsed  by  the  Vessel  Response  Plan 
Negotiated  Rulemaking  Committee  as  an 
incentive  to  expand  response 
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capabilities  within  the  United  States  to 
an  obtainable  and  desirable  level  by 
1998.  The  Coast  Guard  concurred  with 
the  recommendation  from  the 
Committee,  adopted  for  both  vessel  and 
facility  rules,  to  review  the  proposed 
cap  increase  before  the  increase  would 
be  implemented  to  determine  if  it 
remains  practicable. 

On  January  27, 1998,  we  published  a 
"Request  for  Comment"  notice  (63  FR 
3861)  with  regard  to  the  Cap  Review 
and  stated  that  the  1993  caps  would 
remain  in  effect  pending  the  results  of 
that  review  and  that  the  cap  increases  as 
originally  scheduled  would  not  be 
implemented  until  the  review  was 
complete. 

On  June  24,  1998,  we  published  a 
Notice  of  Meetings  (63  FR  34500)  that 
announced  three  public  workshops  to 
solicit  comments  on  the  potential 
changes  to  the  equipment  requirements 
vdthin  the  response  plan  regulations  (33 
CFR  parts  154  and  155)  for  mechanical 
recovery,  dispersants,  and  other  spill 
removal  technologies.  These  workshops 
were  held  in  Oakland,  CA,  on  July  24, 

1998,  with  55  attendees;  in  Houston, 
TX,  on  August  19,  1998,  with  71 
attendees;  and  in  Washington,  DC,  on 
September  16,  1998,  with  49  attendees. 
We  completed  the  Response  Plan 
Equipment  Cap  Review  (Cap  Review)  in 
May  1999,  placed  it  in  the  docket  and 
made  it  available  on-line  on  July  26, 

1999.  The  Cap  Review  can  be  viewed  on 
the  Internet  at  the  sites  listed  in  the 
ADDRESSES  section. 

Discussion  of  Comments 

The  Coast  Guard  received  25  written 
comments  in  response  to  a  "Request  for 
Comment"  published  in  the  Federal 
Register  on  January  27, 1998  (63  FR 
3861).  In  addition,  we  recorded  41 
verbal  comments  regarding  mechanical 
recovery  caps  in  the  summaries  for  three 
public  workshops  which  were  ^ 
conducted  in  the  summer  of  1998.  We 
received  37  letters  in  response  to  the 
workshops.  These  letters  were  placed  in 
the  public  docket.  In  general,  public 
comment  regarding  an  increase  in  the 
mechanical  recovery  equipment  is 
divided,  with  numerous  comments 
received  both  for  and  against  such  an 
increase. 

Current  Equipment  Inventories 

Five  comments  stated  that  the  cap 
increase  is  practicable  since  equipment 
inventories  already  exceed  the  increased 
cap  requirements.  We  agree  that 
equipment  inventories  are  sufficient 
throughout  the  nation  to  support  an 
increase  in  the  equipment  required  to  be 
ensured  available  by  any  individual 


planholder.  The  Cap  Review  indicates 
that  only  a  few  port  areas  do  not  have 
aggregate  equipment  stockpiles 
significantly  in  excess  of  the  increased 
cap  requirements,  and  that  from  an 
availability  standpoint,  the  caps  are 
practicable. 

Five  comments  suggested  that  the  cap 
increase  was  not  necessary  because  the 
additional  mechanical  recovery 
equipment  already  exists  and  is 
sufficient  to  respond  to  most  anticipated 
spills.  We  disagree  that  the  mere 
existence  of  surplus  equipment  in  the 
regional  response  inventories  negates 
the  need  for  an  increase  in  an  individual 
planholder's  equipment  requirements. 
The  Oil  Pollution  Act  of  1990  (Pub.  L. 
101-380)  (OPA  90)  directed  that 
response  plans  should  prepare  for,  to 
the  maximum  extent  possible,  a 
response  to  a  worst  case  discharge. 
Scheduled  increases  in  recovery 
capability  were  intended  and  remain 
necessary  to  close  the  gap  between  the 
equipment  required  to  be  ensured 
available  by  a  planholder  and  that 
amount  which  would  be  necessary  to 
respond  to  a  worst  case  discharge.  The 
equipment  requirements,  however, 
should  not  be  elevated  to  the  entire 
worst  case  discharge  amount  simply 
because  aggregate  regional  inventories 
are  now  available  at  those  levels.  This 
is  because  the  capped  amounts  also 
attempt  to  discount  for  operational 
considerations,  such  as  limitations 
regarding  the  effective  deployment  of 
equipment  during  the  first  72  hours  of 
the  response.  Total  availability  within 
regional  equipment  inventories  is  only 
one  of  many  factors  that  must  be 
considered  in  determining  what  is  a 
practicable  equipment  cap. 

Two  comments  stated  that  the  cap 
increases  are  not  necessary  because  free 
market  forces  have  generated -the  large 
equipment  inventories  as  a  result  of 
competition  between  the  oil  spill 
removal  organizations  (OSROs).  We 
agree  that  competition  between  OSROs, 
who  have  individually  acquired  enough 
resources  each  to  meet  the  cap 
requirements,  has  resulted  in  the 
accumulation  of  large  aggregate 
equipment  inventories  in  each  regional 
and  port  area.  We  determined  that  these 
accumulations  are  suitable  and 
necessary,  as  the  caps  rely  on  these 
excess  stockpiles  to  come  into  play  in 
the  event  of  a  catastrophic  spill,  such  as 
a  worst  case  discharge  from  a  large 
tankship.  The  cap  requirements  reflect 
the  limitations  of  a  planholder's  ability 
to  deploy  and  effectively  manage 
equipment  during  the  initial  phase  of  a 
response.  As  such,  the  capped 
equipment  tiers  are  designed  to  ensure 


an  increasing  availability  of  equipment 
during  that  first  72  hours  of  a  response. 
If  a  worst  case  discharge  were  to  occur 
from  a  large  tank  vessel  or  facility, 
however,  the  equipment  needed  to 
respond  past  that  initial  72-hour  period 
is  likely  to  exceed  the  cap  levels.  As 
spill  management  team  and  incideht 
command  systems  are  firmly 
established,  their  ability  to  effectively 
deploy  and  manage  equipment  should 
also  surpass  the  capped  levels.  The 
response  will  need  to  draw  upon  those 
aggregate  inventories  in  excess  of  the 
caps  to  ensure  the  response  can 
continue  to  expand  in  scope  beyond 
that  initial  72-hour  period. 

Five  comments  supported  the  cap 
increase,  stating  that  the  equipment  has 
already  been  obtained  in  anticipation  of 
the  scheduled  increase,  and  that  a 
failure  to  implement  the  new 
requirements  will  result  in  additional 
equipment  being  sold  off  or  put  out  of 
service.  We  agree  that  a  failure  to 
implement  a  cap  increase  may  result  in 
declining  equipment  inventories.  If  the 
equipment  caps  are  not  increased, 
economic  pressures  may  force  a  sell-off 
of  un-mandated  equipment  which  may 
result  in  a  lessening  of  our  overall 
response  capability. 

Three  comments  stated  that  the 
evaluation  of  equipment  stockpiles  must 
account  for  the  fact  that  tiered  response 
requirements  allow  equipment  to  be 
brought  in  from  other  regions  and  that 
this  "cascading"  of  equipment  may  strip 
the  providing  area  of  critical  response 
capability.  This  was  cited  as  a  major 
concern  where  ports  and  stockpiles  are 
separated  by  hundreds  of  miles.  We 
acknowledge  that  the  cascading  of 
equipment  out  of  a  region  may  impact 
the  ability  of  a  particular  OSRO  or 
planholder  to  respond  in  that  port.  This 
possibility  reinforces  the  need  to 
maintain  aggregate  levels  of  response 
equipment  within  a  port  area  that 
significantly  exceed  the  cap 
requirements.  These  surplus  inventories 
will  ensure  that  a  viable  response 
capability  is  retained  within  one  region 
when  some  of  its  resources  are  cascaded 
into  another  region  in  response  to  a 
discharge. 

Four  comments  stated  that  the 
equipment  required  under  the  current 
cap  has  be^n  sufficient  to  respond  to  all 
spills  since  the  passage  of  OPA  90  and 
is  also  sufficient  to  respond  to  the 
current  risk  of  spills.  Two  comments 
stated  the  Cap  Review  should  evaluate 
responses  to  actual  incidents  in  order  to 
determine  whether  more  response 
equipment  is  necessary  or  not.  The 
Coast  Guard  has  the  responsibility  for 
issuing  regulations  that  require  a 
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extent  possible 
The  fact  that  a 
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planholder  to  lespond.  to  the  maximum 


,  a  worst  case  discharge. 

worst  case  discharge 
from  a  large  tatk  vessel  (such  as  an 
ultra-large  cru^e  carrier)  or  large  tank 
facility  has  noli  occiured  in  the  United 
States  since  the  passage  of  OPA  90  does 
not  mean  that  fuch  a  discharge  could 
not  happen.  N<)r  does  it  change  the 
intent  of  Congless  that  industry  develop 
response  plana  that  prepare  for,  to  the 
maximum  extqnt  possible,  a  worst  case 
discharge.  While  spill  tendencies  since 
the  passage  of  t)PA  90  do  show  a 
decline  in  large  oil  spill  events,  the  risk 
of  future  spills  still  includes  the 
contingency  of  a  worst  case  discharge. 
Evaluating  the  cap  increase  with  regard 
to  the  smaller  incidents  that  have 
occurred  since  the  passage  of  the  OPA 
90  does  not  sal  isfy  the  intent  of 
Congress  in  pr  sparing  for  a  worst  case 
discharge. 

One  commei  it  stated  that  the  cap 
increase  must  oe  based  upon  a 
determination  jthat  the  resources 
currently  required  are  not  sufficient  to 
remove  a  wora  case  discharge.  One 
comment  stated  the  caps  should  be 
increased  because  the  current  cap  levels 
represent  a  veny  small  percentage  of  the 
overall  capabinty  required  to  respond  to 
a  worst  case  dfccharge  from  a  large 
tankship.  The  Cap  Review  evaluated  the 
scheduled  inciease  to  determine  if  it 
required  resou  rces  that  exceeded  the 
amount  necess  ary  to  respond  to  a  worst 

This  evaluation  was 
based  on  the  p  anning  assumptions  and 
calculations  c(  ntained  within  33  CFR 
part  154.  App«  ndix  C  and  33  CFR  part 

B,  and  compared  the 

against  the  worst  case 
discharge  volumes  found  within  the 
Area  Continge  icy  Plans  throughout  the 
country.  The  c  omparison  revealed  that 

still  far  below  the  levels 
of  equipment  I  hat  would  be  necessary  to 
respond  to  a  v\  orst  case  discharge  (see 
Cap  Review  Tibles  3-9,  A-C  for  more 
information). 

Regional,  StaU  ^  and  Local  Issues 


Two 
should  be 
requirements. 
California  has 
percent 

caps.  The  Stat  t 
Spill  Prevent 
commented 
the  planning 
recovery  volu 
necessary  to 
protection  of 
State  of  Alaskj 
Environmenta 
has  also 


commehts  stated  that  the  caps 
coniiistent  with  State 

Dne  comment  stated  that 
already  mandated  a  25 
increase  in  State  equipment 
of  California  Office  of 
and  Response  (OSPR) 
a  25  percent  increase  in 
s  [andards  for  on-water  oil 
I  nes  was  both  feasible  and 
nieet  the  best  achievable 
California  coast.  The 
Department  of 
Conservation  (ADEC) 
comniented  that  their  State 


Kin 
thit 


tie  I 


requirements  exceed  the  existing  cap 
requirements  and  that  the  Federal  caps 
should  increase  in  order  to  strengthen 
and  stabilize  equipment  inventories. 
Another  comment  stated  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  already  implemented  the  25  percent 
increase  in  the  caps  for  the  OPA  90 
response  plans  required  under  their 
regulations.  We  agree  that  response 
requirements  should  be  as  consistent  as 
possible  across  Federal  agency  and  State 
requirements,  fricreasing  the  national 
response  standards  for  caps  will 
promote  consistency  between  EPA, 
Coast  Guard,  and  State  cap 
requirements.  The  State  of  California 
OSPR,  Alaska  ADEC  and  the  EPA  have 
all  commented  that  the  caps  should 
increase,  both  for  reasons  of  ensuring 
consistency,  as  well  as  for  ensuring  an 
adequate  level  of  national  preparedness. 
We  will  continue  to  work  with  the 
Federal  and  State  agencies  to  ensure 
consistency  and  as  much  harmony 
between  requirements  as  possible. 

Three  comments  recommended  that 
the  mechanical  recovery  equipment 
caps  should  be  flexible  to  accommodate 
local  priorities  and  concerns  and  should 
be  developed  regionally.  Another 
comment  stated  that  the  cap  increases 
should  not  be  applicable  in  areas  shown 
to  have  lower  levels  of  risk.  We 
disagree.  The  equipment  caps  were 
designed  to  establish  on  a  national  level 
a  minimum  baseline  for  response 
equipment  that  would  be  ensured 
available  for  any  given  location. 
Similarly,  the  cap  increase  was  designed 
to  raise  the  baseline  to  provide 
consistency  on  a  national  basis.  The  use 
of  a  national  standard  does  not  impede 
the  development  of  response  inventories 
that  are  reflective  of  regional  and  local 
needs  or  risks.  Market  forces  will  shape 
a  region's  response  equipment  inventory 
irrespective  of  the  regulatory  baseline. 
The  Gulf  Coast  region  is  an  example 
where  market  forces  have  built  a 
substantially  larger  stock  of  equipment 
than  most  other  regions  of  the  country. 
This  larger  equipment  stockpile  is  also 
reflective  of  the  higher  regional  risk  of 
an  oil  spill.  Conversely,  the  response 
plan  rules  allow  for  situations  where 
market  forces  dictate  that  the 
sustainable  level  of  response  equipment 
in  an  area  falls  below  the  national 
baseline.  Under  these  circimistances, 
planholders  may  request  an  alternative 
planning  criteria  from  the  Coast  Guard. 

One  comment  suggested  that  Area 
Committees  should  establish  the 
equipment  requirements  for  each  region. 
We  disagree.  The  National  Contingency 
Plan  charges  Area  Committees  with 
many  responsibilities  as  outlined  in  the 


Section  311(j)(4)  of  the  Federal  Water 
Pollution  Control  Act  (Pub.  L.  92-500). 
These  responsibilities  include,  but  are 
not  limited  to,  developing  an  area 
contingency  plan,  response  strategies 
and  procedures,  joint  contingency 
plans,  agency  responsibilities,  and  the 
identification  of  sensitive  resources. 
Area  Committee's  do  not  have  the 
responsibility  for  establishing  response 
plan  equipment  requirements,  nor  have 
they  been  delegated  that  authority  by 
the  President  under  the  Federal  Water 
Pollution  Control  Act. 

One  comment  stated  that  the  Coast 
Guard  should  evaluate  the  net 
environmental  benefit  in  each  regional 
area  to  determine  if  any  equipment 
increases  are  necessary.  Before  the 
adoption  of  the  vessel  and  facility 
response  plan  requirements,  we 
conducted  a  regulatory  assessment  that 
determined  an  acceptable  level  of 
benefits  would  result  from  an  increase 
in  the  equipment  caps  as  a  national 
planning  standard.  In  addition,  the 
response  plan  rules  charge  the  Coast 
Guard  with  conducting  a  review  to 
determine  whether  an  equipment  cap 
increase  is  practicable.  Our 
determination  of  practicability  has 
included  an  evaluation  of  technological, 
operational,  and  economic  feasibility. 
Net  environmental  benefit  studies  are 
better  suited  for  evaluating  area  specific 
response  strategies  and  are  beyond  the 
scope  of  the  analysis  needed  to  evaluate 
the  cap  increase  as  a  national  planning 
standard. 

One  comment  stated  that  the  Coast 
Guard  should  use  the  Preparedness  for 
Response  Exercise  Program  (PREP)  as  an 
evaluation  tool  in  assessing  the  need  for 
increased  equipment  caps  at  local  and 
regional  levels  throughout  the  United 
States.  We  disagree.  PREP  was 
developed  as  a  workable,  voluntary 
program  that  would  facilitate  the 
planholders'  compliance  with  the 
exercise  requirements  of  OPA  90.  PREP 
was  designed  to  test  preparedness  of  the 
Area,  vessel,  or  facility  level,  but  was 
not  designed  to  establish  regional  or 
national  equipment  requirements.  While 
government-led  exercises  do 
occasionally  test  an  area  contingency 
plan's  worst  case  discharge  scenario,  the 
resultant  tabletop  exercise  is  not 
suitable  for  determining  the  baseline  of 
equipment  that  should  be  ensured 
available  by  all  planholders.  A  PREP 
exercise  cannot  test  the  adequacy  of  a 
national  equipment  cap  in  the  isolation 
of  a  single  simulated  response.  Nor 
would  a  series  of  such  exercises  held 
around  the  country  be  suitable  for 
evaluating  the  sufficiency  of  an 
increased  national  planning  standard. 
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High-rate  Removal  Technology 

The  Texas  General  Land  Office  stated 
that  the  addition  of  high-rate  removal 
technologies  is  preferred  to  an  increase 
in  mechanical  recovery  systems, 
indicating  that  the  surplus  of 
mechanical  equipment  stationed  on  the 
Gulf  Coast  already  exceeds  the 
scheduled  increase.  We  agree  that 
mechanical  stockpiles  on  the  Gulf  Coast 
already  exceed  the  cap  increase. 
However,  the  cap  increase  is  necessary 
to  raise  the  individual  planholder's 
level  of  preparedness.  The  increase  will 
raise  the  amount  of  equipment  ensured 
available  by  an  individual  planholder, 
but  will  not  necessarily  raise  the  level 
of  overall  equipment  located  on  the  Gulf 
Coast.  The  Coast  Guard  acknowledges 
that  high-rate  removal  technologies, 
such  as  dispersants,  are  valuable 
response  options  that  should 
complement  the  existing  mechanical 
recovery  capabilities  on  the  Gulf  Coast. 
We  are  considering  the  addition  of  such 
technologies  to  the  response  plan 
requirements  in  a  separate  rulemaking. 

Many  comments  suggested  that  high- 
rate  removal  technologies  are  more  cost- 
effective  and  capacity-enhancing  than 
additional  mechanical  recovery  and 
advocated  the  inclusion  of  these  high- 
rate  removal  technologies,  rather  than 
the  addition  of  more  mechanical 
recovery.  Other  comments  suggested 
that  the  high-rate  removal  technologies 
should  be  included,  but  not  at  the 
expense  of  mechanical  recovery 
capabilities.  We  disagree  that  the 
scheduled  increases  in  mechanical 
recovery  should  be  replaced  by 
requirements  for  high-rate  removal 
technologies.  Each  response  technology 
is  unique  and  the  situations  where  these 
technologies  provide  an  environmental 
benefit  may  vary  considerably, 
dependant  upon  the  circumstances  of 
each  response.  The  Coast  Guard 
determined  that  high-rate  removal 
technologies  should  augment  and  not 
necessarily  replace  required  mechanical 
recovery  capacities.  We  will  consider 
requirements  for  high-rate  removal 
technologies  in  a  separate  response  cap 
rulemaking.  A  credit  provision  currently 
exists  within  the  vessel  and  facility 
regulations  for  ensuring  the  availability 
of  a  dispersant  capability  (high-rate 
removal  technology),  which  may  be 
applied  toward  the  total  required 
recovery  capacity  a  planholder  must 
ensure  available.  Planholders  may  take 
advantage  of  this  existing  credit,  as 
appropriate,  to  meet  the  scheduled  cap 
increase.  However,  planholders  should 
be  aware  that  we  are  considering  the 
removal  of  this  credit  from  the 


regulations  as  part  of  a  separate 
rulemaking. 

Recovery  System  Components 

One  comment  suggested  the  caps 
review  should  take  a  "systems" 
approach  to  evaluating  the  need  for  an 
equipment  cap  increase.  We  agree.  The 
Cap  Review,  in  making  its 
determination  of  the  practicability  of  an 
increase,  reviewed  each  of  the 
components  of  a  mechanical  recovery 
system,  including  containment  booms, 
skimming  mechanisms,  pumps,  storage 
devices,  and  oil-water  separators.  The 
review  revealed  that  improvements  to 
the  overall  technology  and  operability  of 
mechanical  recovery  systems  support 
the  practicability  of  an  equipment 
increase. 

One  comment  stated  that  the 
proposed  increases  should  apply  to  all 
components  of  a  mechanical  recovery 
system,  not  just  boom,  skimmers,  and 
storage  devices.  We  agree.  The  cap 
increase  as  set  out  in  33  CFR 
154.1045(m)  and  33  CFR  155.1050(o) 
specifically  addresses  the  requirements 
in  33  CFR  part  154,  Table  5  of  Appendix 
C  and  33  CFR  part  155,  Table  6  of 
Appendix  B.  These  tables  establish 
increased  amounts  for  effective  daily 
recovery  capacity  (EDRC)  that  must  be 
ensured  available.  While  EDRC  is  used 
to  determine  the  required  number  of  oil 
recovery  devices  (through  calculations 
outlined  in  33  CFR  part  154,  paragraph 
6  of  Appendix  C  and  33  CFR  part  155, 
paragraph  6  of  Appendix  B),  the 
increased  EDRC  values  are  also 
indirectly  applied  to  the  "system"  of 
resoiu-ces  necessary  to  sustain  those 
recovery  devices.  Title  33  CFR  part  154, 
paragraph  9.2  of  Appendix  C,  and  33 
CFR  part  155,  paragraph  9.2  of 
Appendix  B,  both  require  that 
temporary  storage  for  the  recovered  oil 
be  ensured  available  in  amounts 
equivalent  to  twice  that  of  EDRC.  Since 
the  regulations  establish  a  direct 
proportion  between  EDRC  and 
temporary  storage,  an  increase  in  EDRC 
requires  that  temporary  storage  amounts 
also  increase  by  25  percent.  Title  33 
CFR  part  154,  paragraph  9.1  of 
Appendix  C,  and  33  CFR  part  155, 
paragraph  9.1  of  Appendix  B,  also 
require  that  sufficient  numbers  of 
ancillary  equipment  (such  as  trained 
personnel,  boats,  spotting  aircraft, 
sorbents,  booms  and  other  resources  as 
necessary  to  support  the  oil  recovery 
devices  employed),  are  ensured 
available  to  achieve  the  required  EDRC 
values.  While  specific  amounts  of  such 
ancillary  equipment  are  not  required  to 
be  listed  in  the  response  plans,  the 
levels  of  ancillary  equipment  should 


increase  as  necessary  to  support  the  25 
percent  increase  in  EDRC.  It  is  the 
planholder's  responsibility  to  ensure 
and  certify  that  ancillary  response 
resources  are  available  to  support  the 
cap  increase.  We  may  amend  the  OSRO 
classification  guidelines  to  include  more 
detailed  guidance  concerning  ancillary 
equipment  necessary  to  support  the  cap 
increase  in  an  eff^ort  to  assist 
planholders  and  reviewers. 

One  comment  stated  that  the  cap 
increase  should  not  be  required  for 
containment  boom.  We  disagree.  Title 
33  CFR  154.1045(e)(3)  and  33  CFR  part 
154.  paragraph  5.6  of  Appendix  C  (for 
faciUties),  and  33  CFR  155.1050(f)(3) 
and  33  CFR  part  155,  paragraph  5.6  of 
Appendix  B  (for  vessels)  indicate  that 
sufficient  amounts  of  containment  and 
collection  boom  must  be  ensured 
available  to  recover  the  required  EDRC 
volumes.  If  EDRC  values  increase  as  a 
result  of  the  cap  increase,  then  it  is 
reasonable  to  assume  that  the  amounts 
of  contaiiunent  and  collection  boom 
must  increase  proportionately.  While 
specific  amounts  of  containment  and 
collection  boom  are  not  required  to  bs 
listed  in  the  response  plans,  the  levels 
of  boom  ensured  available  should 
increase  as  necessary  to  support  the 
increase  in  EDRC.  We  may  amend  the 
PSRO  classification  guidelines  to 
include  more  detailed  guidance 
concerning  amounts  of  collection  and 
containment  boom  necessary  to  support 
the  cap  increase. 

Two  comments  stated  that  the  cap 
increase  should  increase  the  amount  of 
shoreline  protection  boom  that  must  be 
ensured  available.  One  comment  stated 
that  the  cap  increases  should  not  apply 
to  shoreline  protection  boom 
requirements.  The  cap  increase,  as  set 
out  in  33  CFR  154.1045(m)  and  33  CFR 
155.1050(o),  appUes  specifically  to  the 
equipment  requirements  contained  in 
33  CFR  part  154.  Table  5  of  Appendix 
C  and  33  CFR  part  155,  Table  6  of 
Appendix  B.  Tables  5  and  6  do  not 
contain  any  requirements  to  increase 
shoreline  protection  boom  amounts. 
Therefore,  the  cap  increase  will  not 
affect  the  amount  of  shoreline 
protection  boom  required  to  be  ensured 
available.  The  regulatory  requirements 
for  shoreline  protection  boom  will  not 
increase  and  will  remain  as  originally 
outlined  in  1993  (see  33  CFR 
155.1050(m)  and  33  CFR  part  155, 
Appendix  B,  Table  2  for  vessel  response 
plans,  and  by  33  CFR  154.1045(k)  and 
33  CFR  part  154,  Appendix  C,  paragraph 
5.6  for  facility  response  plans). 
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Deployment  A  bility 

One  comme  it  stated  that  the  Cap 
Review  shoul<  consider  the  ability  to 
deploy  equipnent  when  determining 
whether  a  cap  increase  is  practicable. 
We  agree.  The  cap  requirements  were 
originally  desi  gned  in  part  to  reflect  the 
limitations  of  i  planholder's  ability  to 
deploy  and  efl  actively  manage 
equipment  during  the  initial  phase  of  a 
response.  The  Cap  Review,  in  making  its 
determination  for  practicability, 
evaluated  the  echnological  and 
operational  feasibility  of  deploying 
increased  amounts  of  equipment. 
Improvement!  in  equipment  technology 
and  availabilii  y,  as  well  as  advances  in 
the  ability  to  t-ack,  deploy,  and  manage 
resources  wens  all  factors  that  indicate 
an  increase  is  practicable. 

One  comment  stated  that  training  and 
exercising  of  response  personnel  and 
equipment  hai  improved  greatly  since 
1993  and  has  resulted  in  a  far  greater 
capability  to  operate  and  deploy  such 
equipment  effjsctively.  We  agree  that 
personnel  trailing  and  response 
exercises  have  improved  the  ability  of 
today's  respor  ders  to  deploy  and 
operate  response  equipment  effectively. 
The  improvements  to  persormel  training 
and  response  i  jxercises  support  the 
determination  that  it  is  practicable  to 
increase  the  cup  for  mechanical 
recovery  syste  ms. 

OSHO  Class! f.  cation 

One  comme  nt  stated  that  the  25 
percent  cap  increase  appears  reasonable 
and  should  carry  over  to  OSRO 
classification  standards.  We  agree  and 
the  OSRO  gui  ielines  will  be  adjusted  to 
reflect  the  inc  -eases  in  equipment 
required  by  tli  e  cap  increase. 

Seven  comr  lents  stated  the  Cap 
Review  should  focus  on  the  quality  of 
equipment,  rather  than  increasing  the 
quantity.  We  i  igree  that  quality  is  a 
relevant  issue  but  one  that  will  be 
addressed  out  side  of  the  Cap  Review 
process.  Stan<  ards  or  guidelines  that 
address  the  q»  ality  of  response 
equipment  wculd  be  better  addressed  as 
revisions  to  tl  e  OSRO  classification 
guidelines.  Wj  will  review  the  OSRO 
guidelines  and  consider  the  question  of 
equipment  quality  during  that  process. 

Two  commi  (nts  stated  that  the  Coast 
Guard  must  n  vise  the  OSRO 
classification  jrogram  before  any  cap 
increases  are  mplemented.  We  disagree. 
Potential  changes  to  the  OSRO 
classification  Drogram  are  best 
addressed  sef  arately  from  the  cap 
increase.  Most  OSRO-related  issues  of 
recent  concer  i  do  not  directly  involve 
the  cap  increi  se  and  do  not  need  to  be 
addressed  bel  are  the  implementation  of 


the  increase.  The  Coast  Guard  will  be 
addressing  the  OSRO-related  issues  in 
workshops  that  are  planned  during  the 
next  year.  The  Coast  Guard  will 
announce  the  schedule  and  agenda  for 
these  workshops  in  a  separate  Federal 
Register  docimient. 

Response  Database 

One  comment  suggested  that  the 
government  should  capture  information 
on  personnel,  vessels,  and  response 
equipment  and  store  that  information  in 
a  database  that  is  universally  available 
and  frequently  updated.  We  agree. 
Currently  this  information  is  maintained 
in  the  Response  Resource  Inventory 
(RRI).  However,  it  is  not  universally 
available  at  this  time.  We  are 
considering  methods  to  improve  or 
increase  public  accessibility  to  this 
database. 

Costs 

Two  comments  stated  that  the 
economic  costs  and  benefits  of  all  OPA 
90  requirements  should  be  considered 
when  determining  whether  to  increase 
the  response  caps.  Four  comments 
stated  that  a  cap  increase  must  consider 
the  cost  and  benefits  of  such  an 
increase,  and  is  not  practicable  because 
the  caps  will  increase  costs  without 
providing  any  benefits  to  the 
preparedness  of  a  planholder  to 
respond.  And,  an  additional  comment 
stated  that  OPA  90  prevention  measures 
have  lowered  the  risk  of  spills 
substantially,  and  the  need  for  a  cap 
increase  should  look  at  current  risk 
rather  than  pre-OPA  90  risk. 

We  agree.  The  Coast  Guard  has 
determined  that  the  treatment  of 
equipment  caps  increases  presented  in 
the  regulatory  impact  analysis  for  vessel 
response  plans  that  was  published  in 
January  of  1993  is  legally  sufficient  to 
support  actions  enumerated  in  this 
notice  of  decision.  We  also  agree  that 
consideration  of  the  economic  costs  and 
benefits  of  all  the  OPA  90  requirements, 
and  therefore,  consideration  of  current 
risk  rather  than  pre-OPA  90  risk,  is  a 
valid  approach.  Accordingly,  a  risk 
analysis  based  on  post-OPA  90 
experience  will  be  completed  as  part  of 
a  new  economic  analysis.  The  new 
economic  analysis  will  in  turn  be  used 
as  a  principal  program  decision  tool  for 
equipment  caps  decisions  scheduled  for 
the  year  2003. 

One  comment  stated  that  the  Cap 
Review  should  consider  the  economic 
impacts  of  additional  equipment 
requirements  on  OSROs.  It  stated  that 
there  are  fewer  OSROs  today  resulting 
in  a  reduction  of  the  number  of 
qualified  and  trained  personnel 


available  for  a  major  response. 
Additional  cost  burdens  on  the  OSROs 
may  result  in  OSROs  going  out  of 
business.  OPA  90  and  resulting  vessel 
response  plan  rules  that  were  mandated 
by  OPA  90,  established  a  demand  for 
response  products  and  services  as  it 
established  a  captive  market  for  them. 
Market-driven  adjustments,  such  as 
"shakeouts"  among  providers  that  result 
from  cost  pressures,  are  a  natural 
occurrence  which  we  would  expect.  A 
threat  to  the  availability  of  qualified  and 
trained  personnel  does  not  necessarily 
follow.  The  federally  established 
demand  remains  and  prices  are 
expected  to  be  the  incentive  that  results 
in  a  balance  with  the  supply  of  qualified 
and  trained  personnel  available  for  a 
major  response. 

One  comment  stated  that  the  cap 
increase  will  force  OSROs  to  purchase 
new  equipment,  which  will  reduce  the 
amount  of  funds  spent  on  training  and 
exercises  in  the  future.  We  disagree.  The 
Cap  Review  has  found  by  examination 
of  public  comment  and  independent 
research  that  most  OSROs  have  already 
purchased  the  required  equipment  in 
anticipation  of  the  scheduled  increase. 
The  majority  of  OSROs  will  not  have  to 
purchase  new  equipment  to  meet  this 
cap  increase.  The  Coast  Guard  has  no 
evidence  to  suggest  that  funding 
normally  spent  on  personnel  training 
and  response  exercises  will  decrease  as 
a  result  of  equipment  purchases  driven 
by  this  cap  increase. 

Review  Standard  for  Increase 

Two  comments  stated  that  the  Cap 
Review  must  show  a  scientific  and 
economic  justification  for  an  increase. 
One  comment  stated  that  the  Cap 
Review  must  prove  that  a  net 
environmental  benefit  would  result 
fi-om  an  increase.  Section  4202(a)  of  the 
OPA  90  states  that  response  plans  shall 
ensure  the  availability  of  private 
personnel  and  equipment  necessary  to 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge.  The 
Cap  Review  evaluated  the  scheduled 
increase  against  the  standard  of 
practicability,  as  required  by  the  statute. 
This  evaluation  included  an  assessment 
of  the  technological,  operational,  and 
economic  feasibility,  and  found  the 
increase  to  be  practicable. 

Public  Resources 

One  comment  stated  that  the 
equipment  ensured  available  by 
industry  should  not  increase,  but  should 
be  augmented  with  public  resources  in 
order  to  meet  the  demands  of  a  worst 
case  discharge.  We  disagree.  Section 
4202(a)  of  OPA  90  states  that  response 
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plans  must  ensure,  by  contract  or  other 
means  approved  by  the  President,  the 
availability  of  private  personnel  and 
equipment  necessary  to  remove,  to  the 
maximum  extent  practicable,  a  worst 
case  discharge.  OPA  90  clearly  states 
that  the  capability  to  respond  to  a  worst 
case  discharge  should  be  provided  by 
the  private  sector,  to  the  maximum 
extent  practicable.  The  Cap  Review 
evaluated  the  scheduled  increase 


against  the  standard  of  practicability 
and  foimd  that  it  is  practicable  fbr  the 
private  sector  to  provide  the  increase. 

Discussion  of  Decision 

In  accordance  with  33  CFR 
154.1045(n)  and  155.1050(p),  we  have 
completed  our  review  of  the  25  percent 
cap  increase  for  on-water  mechanical 
recovery  capacity,  and  have  determined 
that  the  increase,  as  originally 


scheduled  for  February  18, 1998,  is 
practicable.  This  notice  announces  the 
results  of  the  Cap  Review  and  sets  an 
implementation  date  for  the  scheduled 
increase  Usted  in  Table  1.  The  increase 
was  originally  scheduled  for  vessel 
response  plans  in  33  CFR  part  155, 
Appendix  B,  Table  6.  and  for  facility 
response  plans  in  33  CFR  part  154. 
Appendix  C,  Table  5,  to  take  effect  on 
February  18, 1998. 


Table  l.— 1993  and  Scheduled  Increases  to  Capability  Limits  on  Mechanical  Recovery  Equipment  for 

Vessels  and  Facilities 


Geographic  area 

1993  Caps  (BPD) 

Scheduled  Increase  (BPD) 

Tierl 

Tier  II 

Tier  III 

Tierl 

Tier  II 

Tier  III 

All  except  rivers  and  canals  and  Great 
Lakes   

10,000 
5,000 
1,500 

20,000 

10,000 

3,000 

40,000 

20,000 

6.000 

12,500 
6,250 
1,875 

25,000 

12,500 

3,750 

50.000 

Great  Lakes  

25,000 

Rivers  and  canals 

7,500 

Not«:  BPD,  barrels  per  day.  Table  1  corrects  previously  published  typographical  errors  in  Great  Lakes  Tier  I  and  Tier  II  increases. 


A  team  of  policy  and  technical 
professionals  prepared  the  Cap  Review 
for  the  Coast  Guard.  This  team  had 
extensive  experience  in  oil  spill 
preparedness  and  response,  USCG 
poUcy  and  regulatory  development,  and 
technical,  operational,  and  policy 
considerations  affecting  mechanical 
recovery,  dispersant,  and  in  situ  bum 
equipment  and  its  use.  The  team 
examined  peer-reviewed,  scientific,  and 
technical  papers  as  well  as  government 
documents,  including  Federal  Register 
dociunents,  government  reports,  the 
USCG  spill  database  (Marine  Safety 
Information  System  (MSIS)),  and 
conunents  to  the  docket  regarding  the 
proposed  cap  increase. 

This  Cap  Review  focused  on  the  open- 
water  removal  of  Groups  I  through  IV 
oils  as  defined  in  33  CFR  155.1020. 
Although  the  recovery  of  Group  V  oils 
has  become  a  topic  of  interest  in  recent 
years,  the  recovery  techniques  and 
equipment  for  these  oils  are  not  well 
developed,  and  equipment  caps  have 
not  been  established  for  such  oils  imder 
the  current  regulations  (per  33  CFR 
154.1047  and  33  CFR  155.1052). 

In  order  to  assess  the  practicability  of 
the  scheduled  25  percent  increase  in 
mechanical  recovery  equipment,  the 
review  evaluated  the  planholders' 
ciurent  capability  to  implement  the  oil 
recovery  process  as  compared  with  that 
which  existed  in  1993.  In  doing  so 
throughout  the  United  States  for  each 
generic  operating  environment  (oceans, 
inland,  Great  Lakes,  rivers,  and  canals), 
primarily  three  important  elements  were 
considered:  technological  capabifity, 
commercial  or  market  availabiUty,  and 
the  availability  of  existing  equipment 


stocks  to  respond  within  the  prescribed 
time  limitations  (Tiers  I,  H,  and  III 
response  times). 

Technological  capability  was  assessed 
by  reviewing  advances  in  systems  and 
equipment  design,  which  have  occurred 
over  the  past  5  years.  This  assessment 
evaluated  improvements  in  oil  spill 
tracking  systems,  booms  and  skimming 
devices,  oil/water  separation  and 
emulsion-breaking  systems,  and 
modular,  easily  transported,  temporary 
storage  devices.  The  original  caps  were 
limited,  in  part,  due  to  the  difficulties 
in  effectively  tracking  multiple  response 
operations  simultaneously.  Visual 
observation  by  aircraft  and  the  use  of 
remote  sensing  systems  enhance  oil 
recovery  by  allowing  more  precise 
direction  of  oil  removal  response 
resources  to  the  thickest  portions  of  the 
spilled  oil.  Advances  in  aerial 
siuT^eillance  and  other  oil  tracking 
systems  have  improved  and,  when  used 
in  conjunction  with  improved  command 
and  control  systems,  support  the 
deployment  of  increased  levels  of 
response  equipment  effectively. 
Improvements  in  command  and  control, 
such  as  the  increased  uSe  of  an  incident 
command  system  (ICS),  and  the 
establishment  of  a  network  of  quaUfied 
individuals  (QIs),  and  spill  management 
teams  (SMTs)  also  support  the  effective 
deployment  and  tracking  of  a  greater 
number  of  response  resources  diuing 
the  initial  phases  of  a  spill  than  was 
possible  in  1993. 

Conventional  on-water  mechanical 
recovery  equipment,  however,  has  not 
improved  significantly  since  1993  in 
terms  of  design  efficiency  or 
effectiveness.  While  improved  storage 


units  are  more  readily  available  to 
support  skimming  units,  actual  recovery 
rates  are  still  limited  by  skimmer 
mechanics  and  pump  rates.  Therefore, 
the  increases  in  daily  recovery  capacity 
require  that  additional  recovery 
equipment  is  ensured  available.  As  the 
efficiency  of  most  skimming  devices  has 
not  improved  significantly,  increases  in 
recovery  capacity  continue  to  require  an 
additional  increase  in  storage  at  die 
existing  storage  to  EDRC  ratio  of  two  to 
one  (2:1).  While  there  has  been  some 
improvement  in  oil/water  separation 
systems,  this  type  of  technology  has  not 
been  widely  procured  and  is  not 
generally  available  in  most  recovery 
systems.  In  situations  where  large 
recovery  imits,  such  as  large  seagoing 
oil  spill  response  vessels  (OSRVs),  have 
demonstrated  that  installed  separation 
systems  have  improved  their  ability  to 
store  and  recover  oil,  allowances  have 
been  granted  through  the  OSRO 
classification  program.  Situations  such 
as  these,  however,  do  not  support  a 
generic  credit  or  offset  for  separator 
systems  with  respect  EDRC  or  storage 
requirements. 

Commercial  or  market  availability 
was  assessed  by  reviewing  equipment 
currently  on  the  market  in  terms  of 
representative  models  and  their 
intended  applications  as  compared  with 
that  which  was  available  5  years  ago. 
The  primary  references  for  this 
assessment  were  the  fourth  and  sixth 
editions  of  the  World  Catalog  of  OH 
Spill  Response  Products  (Schulze.  1993, 
1997).  The  assessment  revealed  that  the 
number  of  models  available  for  each  of 
the  components  of  an  on-water  recovery 
system  has  increased.  Equipment  is 
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widely  availa  )le  for  purchase,  and  a 
healthy  level  )f  competition  exists 
among  manuf  jcturers  capable  of 
maintaining  a  current  and  adequate 
stock  of  response  equipment  at 
increased  lev(  Is.  The  overall  availability 
of  new  oil  spi  1  response  equipment  in 
the  commerci  il  market  has  improved 
since  1993. 

The  availability  of  existing  equipment 
stocks  for  dep  oyment  to  spills  was 
assessed  by  re  viewing  nationwide 
inventories  of  major  items  such  as 
booms,  skimn  ers,  skimming  vessels, 
and  temporar '  storage  devices.  Primary 
data  was  com  )iled  using  the  Coast 
Guard  Nationi  il  Strike  Force 
Coordination  Center's  (NSFCC) 
Response  Resource  Inventory  (RRI).  The 
resulting  equi  jment  distribution  and 
the  daily  recovery  capacity  it 
represented  wtere  examined  for  each 
geographic  rej  ion  and  operating 
environment.  The  comparison  of  the 
scheduled  cap  increase  with  the  existing 
equipment  stccks  available  to 
planholders  clearly  indicated  that 
planning  for  a  response  is  not 
equipment  limited.  The  scheduled  25 
percent  cap  increase  can  easily  be 
accommodatei  1  with  the  existing  stocks 
of  equipment  tvailable  to  planholders 
for  each  geogr  iphical  region  and 
operating  environment. 

The  assessn  ents  of  technological 
capability,  market  availability,  and 
regional  availc  bility  of  existing  stocks, 
support  the  de  termination  that  the 
scheduled  inc  "ease  in  caps  is 
practicable.  F(  r  a  more  detailed 
explanation  ol  these  Hndings,  the  Cap 
Review  can  be  viewed  on  the  Internet  at 
the  sites  listed  in  the  ADDRESSES  section. 

Other  remo\  al  technologies.  The  Cap 
Review  also  ei  aluated  the  following 
topics: 

a.  Additions  1  proposed  increases  for 
on-water  meet  anical  removal  capacity 
in  2003. 

b.  Advances  in  oil  tracking 
technology. 

c.  Improven:  ents  in  high-rate  removal 
technologies  s  ich  as  dispersants  or  in 
situ  burning. 

The  conclus  ons  and 
recommendati  3ns  of  the  Cap  Review 
concerning  th(  se  topics  are  contained 
within  the  Res  aonse  Plan  Equipment 
Cap  Review  d(  cument.  This  notice  does 
not  address  thi  tse  topics  and  makes  no 
changes  to  exi;  ;ting  regulations  or 
policy.  Howev  er,  we  intend  to  address 
any  additional  cap  increases  for 
mechanical  recovery  or  other  removal 
technologies  ii  i  a  subsequent 
rulemaking.  T  le  Cap  Review 
recommendati  ans  regarding  these  other 
removal  techn  )logies  should  be  viewed 


as  information  only.  We  will  consider 
them  along  with  previously  received 
public  comments  when  formulating  any 
subsequent  rulemakings. 

Dated:  December  28, 1999. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  00-31  Filed  1-5-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-6519-3] 
RIN  2060-AI73 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Essential  Use  Allowances 
for  Calendar  Year  2000:  Allocations  for 
Metered-Dose  Inhalers  and  the  Space 
Shuttle  and  Titan  Rockets 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

summary:  With  this  action,  EPA  is 
allocating  essential-use  allowances  for 
calendar  year  2000  for  ozone  depleting 
substances  (ODS)  for  use  in  medical 
devices  and  for  use  in  the  Space  Shuttle 
Rockets  and  Titan  Rockets  for  the  year 
2000  control  period.  Production  and 
import  of  ODS  for  laboratory  and 
analytical  applications  will  be 
addressed  in  a  separate  rulemaking.  The 
United  States  nominated  specific  uses  of 
controlled  ozone-depleting  substances 
as  essential  for  calendar  year  2000 
under  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  (Protocol).  The  Parties  to  the 
Protocol  subsequently  authorized 
specific  quantities  of  ODS  for  calendar 
year  2000  for  the  uses  nominated  by  the 
United  States.  EPA  allocates  essential 
use  allowances  to  an  applicant  for 
exempted  production  or  import  of  a 
specific  quantity  of  controlled 
substances  solely  for  the  designated 
essential  purpose.  These  essential  use 
allowances  permit  a  person  to  obtain 
controlled  c3dS  as  an  exemption  to  the 
January  1, 1996,  regulatory  phaseout  of 
production  and  import. 
DATES:  This  action  is  effective  January  6, 
2000.  EPA  will  consider  all  wrritten 
comments  received  by  February  7,  2000 
to  determine  if  any  change  to  this  action 
is  necessary. 

ADDRESSES:  Those  wishing  to  notify 
EPA  of  their  intent  to  submit  adverse 
comments  on  this  action  should  contact 
Erin  Birgfeld,  U.S.  Environmental 


Protection  Agency,  Stratospheric 
Protection  Division,  Office  of  Air  and 
Radiation  (6205J).  Ariel  Rios  Building. 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC.  20460; 
<birgfeld.erin@epa.gov  >;  (202)  564- 
9079  phone  and  (202)  565-2096  fax. 
Materials  relevant  to  this  rulemaking  are 
contained  in  Docket  No.  A-92-13.  The 
Docket  phone  is  (202)  260-7548  and  is 
located  in  room  M-1560.  First  Floor, 
Waterside  Mall  401  M  Street.  SW.. 
Washington.  DC  20460.  The  materials 
may  be  inspected  from  8  a.m.  until  4 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Protection  Hotline 
at  (800)  296-1996  or  Erin  Birgfeld,  U.S. 
Environmental  Protection  Agency, 
Stratospheric  Protection  Division,  Office 
of  Air  and  Radiation  (6205J).  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC,  20460; 
<birgfeld. eh n@epa.gov  >;  (202)  564- 
9079  phone  and  (202)  565-2096  fax. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Allocation  Process  for  the  Calendar  Year 

2000 

III.  Allocation  of  Essential  Use  Allowances 

for  Calendar  Year  2000 

IV.  Respmnse  to  Comments 

V.  Administrative  Requirements 

VI.  Judiciary  Review 

VII.  Congressional  Review 

L  Background 

Overview  of  the  Notice  of  Proposed 
Rulemaking 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  for  allocating  essential  use 
allowances  was  published  on  November 
2. 1999  (64  FR  59141).  In  the  NPRM. 
EPA  proposed  allocating 
chlorofluorocarbon  (CFCs)  for  use  in 
metered  dose  inhalers  (MDIs),  and 
methyl  chloroform  for  use  in  the  Space 
Shuttle  and  Titan  Rocket.  EPA 
explained  that  because  of  additional 
requirements  in  the  Clean  Air  Act  that 
apply  beginning  in  calendar  year  2000, 
before  allocating  CFCs  for  use  in  MDIs, 
EPA  must  receive  a  determination  from 
the  Food  and  Drug  Administration 
(FDA)  indicating  the  amount  of  CFCs 
that  are  necessary  for  use  in  MDIs.  The 
quantities  of  CFCs  proposed  to  be 
allocated  were  the  quantities  that  were 
agreed  upon  at  the  Eighth  Meeting  of  the 
Parties  to  the  Montreal  Protocol.  FDA's 
determination  of  the  amount  of  CFCs 
that  are  necessary  for  use  in  MDIs, 
which  EPA  has  subsequently  received, 
is  substantially  lower  than  what  was 
proposed  in  the  NPRM.  The  allocations 


Federal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


717 


in  this  action  reflect  these  lowered 
amounts.  Because  stakeholders  have  not 
had  a  chance  to  comment  on  the  lower 
amounts,  today's  action  is  being  issued 
as  an  interim  final  rule  effective  January 
6,  2000.  This  will  allow  essential  use 
applicants  access  to  necessary  CFCs  for 
continued  production  of  MDIs,  and  at 
the  same  time  will  allow  for  further 
comment  on  and  potential  changes  to 
the  allocation. 

In  the  NPRM.  EPA  also  explained  that 
due  to  requirements  of  the  CAA  that 
apply  beginning  in  calendar  year  2000, 
the  essential  use  exemption  for  import 
and  production  of  small  amoimts  of 
high  purity  ozone  depleting  substances 
(ODS)  for  laboratory  and  analytical  uses 
may  not  be  available  after  January  1, 
2000.  Today's  action  does  not  address 
this  issue.  EPA  will  issue  a  separate 
final  rule  on  the  topic  of  laboratory 
essential  uses. 

Overview  of  the  Essential  Use  Process 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol) 
sets  specific  deadlines  for  the  phaseout 
of  production  and  importation  of  ozone 
depleting  substances  (ODS).  At  their 
Fourth  Meeting  in  1992,  the  Parties  to 
the  Protocol  (the  Parties)  amended  the 
Protocol  to  allow  exemptions  to  the 
phaseout  for  uses  agreed  by  the  Parties 
to  be  essential.  At  the  same  Meeting,  the 
Parties  also  adopted  Decision  IV/25, 
which  established  criteria  for 
determining  whether  a  specific  use 
should  be  approved  as  essential,  and  the 
process  for  making  such  a 
determination. 

The  criteria  for  an  essential  use  as  set 
forth  in  Decision  IV/25  are  the 
following: 

"(1)  that  a  use  of  a  controlled 
substance  should  qualify  as  'essential' 
only  if: 

(i)  it  is  necessary  for  the  health,  safety 
or  is  critical  for  the  functioning  of     • 
society  (encompassing  cultural  and 
intellectual  aspects);  and 

(ii)  there  are  no  available  technically 
and  economically  feasible  alternatives 
or  substitutes  that  are  acceptable  from 
the  standpoint  of  envirorunent  and 
health; 

(2)  that  production  and  consumption, 
if  any,  of  a  controlled  substance  for 
essential  uses  should  be  permitted  only 
if: 

(i)  all  economically  feasible  steps 
have  been  taken  to  minimize  the 
essential  use  and  any  associated   \ 
emission  of  the  controlled  substance; 
and 

(ii)  the  controlled  substance  is  not 
available  in  sufficient  quantity  and 
quality  from  existing  stocks  of  banked  or, 


recycled  controlled  substances,  also 
bearing  in  mind  the  developing 
countries'  need  for  controlled 
substances." 

The  procedure  set  out  by  Decision  IV/ 
25  first  calls  for  individual  Parties  to 
nominate  essential  uses.  The  Protocol's 
Technology  and  Economic  Assessment 
Panel  (TEAP  or  the  Panel)  evaluates  the 
nominated  essential  uses  and  makes 
recommendations  to  the  Protocol 
Parties.  The  Parties  make  the  final 
decisions  on  essential  use  nominations 
at  their  annual  meeting. 

Persons  requesting  essential  use 
exemptions  submit  applications  which 
respond  to  the  specific  questions  in  the 
1997  Handbook  on  Essential  Use 
Nominations.  This  document  may  be 
obtained  from  the  Stratospheric 
Protection  Division,  U.S.  Environmental 
Protection  Agency  or  the  Ozone 
Secretariat  of  the  Montreal  Protocol  in 
Nairobi.  The  Handbook  can  also  be 
downloaded  from  the  TEAP  website  at: 
http://www.teap.org/html/ 
teap reports.html. 

What  does  EPA  do  with  the  information 
in  the  essential  use  applications? 

The  U.S.  EPA  carefully  reviews  all  the 
information  in  each  essential  use 
application  and  enters  the  information 
into  a  tracking  system  which  permits 
year  by  year  comparison  of  quantities  of 
ODS  requested,  quantities  allocated, 
quantities  of  ODS  received  in  previous 
years,  and  quantities  of  ODS  used  for 
the  specific  essential  activity.  The 
review  of  data  enables  EPA  to  assess 
whether  entities  are  stockpiling  ODS, 
whether  there  seem  to  be  inflated 
requests  relative  to  actual  use,  and 
whether  there  is  possible  double- 
counting  between  companies.  For 
example,  in  1998  we  identified  some 
double-counting  in  the  requests  for 
CFCs  among  companies.  Our  analysis 
also  revealed  that  there  were  disparities 
between  the  total  quantity  of  CFCs 
requested  for  MDIs  and  the  actual 
quantity  used  to  manufacture  MDIs  in 
previous  years.  To  account  for  this 
inflation  in  the  request  for  allocation, 
EPA  reduced  the  total  U.S.  nomination 
for  1998  by  10  percent  before 
forwarding  the  applications  for 
consideration  by  the  TEAP  and  the 
Parties  to  the  Protocol. 

Every  year  since  1994,  EPA  has 
reviewed  applications  for  essential  uses 
according  to  the  above  criteria  and  then 
forwarded  the  applications  to  the 
Parties.  The  Parties  then  review  the 
recommendations  by  the  TEAP  and 
make  final  decisions  on  essential  use 
nominations. 


What  are  the  essential  uses  that  EPA 
has  nominated  in  the  past? 

Decision  IV/25  was  implemented 
initially  in  the  context  of  halons  which 
were  phased  out  of  production  at  the 
end  of  1993.  At  that  time,  nominations 
for  halons  were  separated  from  those  for 
other  ozone-depleting  substances.  EPA 
issued  a  Federal  Register  notice 
requesting  nominations  for  essential 
uses  of  halons  (February  2, 1993;  58  PR 
06786).  In  response,  the  Agency 
received  over  ten  nominations,  but  was 
able  to  work  with  applicants  to  resolve 
their  near-term  requirements.  As  a 
result,  the  U.S.  did  not  nominate  any 
uses  for  continued  halon  production  in 
1994.  About  a  dozen  other  nations  put 
forth  nominations  which  were  reviewed 
by  the  Panel,  which  determined  that  in 
each  case  alternatives  existed  or  that  the 
existing  supply  of  banked  halons  was 
adequate  to  meet  near-term  needs.  The 
Panel,  therefore,  did  not  recommend 
approval  for  any  of  the  nominations.  In 
November  of  1993,  at  the  Fifth  Meeting, 
the  Parties  unanimously  adopted  the 
Panel's  recommendation  not  to  approve 
any  essential  uses  for  production  and 
consumption  of  halons  in  1994. 

EPA  issued  a  second  notice  requesting 
appUcations  for  essential  use 
applications  for  halons  for  the  1995 
control  period  on  October  18, 1993  (58 
FR  53722).  In  response  to  this  inquiry, 
EPA  received  no  applications.  The 
TEAP  received  only  one  nomination 
(from  France)  for  essential  use 
exemptions  for  halons  for  production 
and  consumption  of  halons  for  an 
essential  use  in  1995.  The  TEAP  did  not 
recommend  approval  of  this 
nomination. 

In  1993,  EPA  issued  a  Federal 
Register  notice  requesting  essential  use 
apphcations  for  CFCs,  methyl 
chloroform,  carbon  tetrachloride,  and 
hydrobromofluorocarbons  required 
beyond  the  1996  phaseout  of 
consumption  and  production  of  these 
class  I  substances  (May  20, 1993.  58  FR 
29410).  EPA  received  20  applications  in 
response  to  this  notice.  For  several  of 
these  applications.  EPA  determined  that 
the  criteria  contained  in  Decision  IV/25 
had  not  been  satisfied.  For  example, 
EPA  rejected  two  applications  seeking 
CFCs  for  use  in  servicing  air- 
conditioning  equipment  on  the  basis 
that  adequate  supplies  of  banked  and 
recycled  CFCs  were  available.  However, 
in  rejecting  these  nominations,  the 
United  States  noted  that  servicing 
existing  air-conditioning  and 
refrigeration  equipment  remains  a  major 
challenge  to  the  successful  transition 
from  ODSs  and  that  a  future  nomination 
in  this  area  might  be  necessary  if  a 
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combination  i)f  retrofits,  replacements, 
recycling,  recovery  at  disposal,  and 
banking  do  ndt  adequately  address  these 
needs. 

In  1993,  th«  United  States  forwarded 
essential  use  nominations  to  the 
Protocol  Secnitariat  for  the  following 
uses  of  CFCs:  metered  dose  inhalers  and 
other  selected  medical  applications; 
rocket  motor  i  ssembly  for  the  Space 
Shuttle;  aeros  )1  wasp  killers;  limited 
use  in  a  speci  ied  bonding  agent  and 
polymer  application;  and  a  generic 
application  for  laboratory  uses  under 
specified  limi  ations.  (Letter  from 
Pomerance  to  the  United  Nations 
Environment '.  'rogramme  (UNEP), 
September  27j  1993). 

The  TEAP  rjviewed  over  200  specific 
uses  which  wore  submitted  to  the 
Montreal  Prot  )col  Secretariat  by  the 
Parties  to  the  1  "rotocol.  In  March  1994, 
the  Panel  issujd  the  "1994  Report  of  the 
Technology  ai  d  Economic  Assessment 
Panel,"  which  included  the  Panel's 
recommendati  ons  for  essential-use 
production  an  i  consumption 
exemptions.  T  le  Panel  recommended 
that  essential  i  ise  exemptions  be  granted 
for  nominations  of:  methyl  chloroform 
in  solvent  bonding  for  the  Space 

jsed  in  metered  dose 
pecific  controlled 


Shuttle;  CKCs 
inhalers;  and  < 
substances  nei  ded  for  laboratory  and 


analytical  app 
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ications.  For  each  of  the 
ons  submitted,  the  TEAP 
determined  th  it  one  or  more  of  the 
criteria  for  evaluating  an  essential  use 
had  not  been  satisfied.  The  Parties 
approved  esse  itial  use  exemptions  for 
the  uses  recon  mended  in  the  1994 
TEAP  report. '  'he  U.S.  has  continued  to 
request  and  re  :eive  exemptions  for 
those  same  us<  s  in  subsequent  years. 

n.  Allocation  process  for  the  Calendar 
Year  2000 


i: 


allocation  process  for 
from  past  allocations 
in  the  requirements 
Air  Act  (CAA  or  the 
of  this  section  is  to 
background  behind 
and  to  outline  the 
EPA  and  the  Food  and 
ion  (FDA)  used  to 
Rations  under  the  CAA  in 
depleting  substances 
2000. 
]|ear  2000,  EPA  allocated 
ptions  under  the 
schedule  contained 
)f  the  Act.  This  schedule 
the  complete  phaseout 
to  calendar  year  2000. 
>06ofthe  Act.EPA  was 
an  accelerated 
regulation  to  match 


the  accelerated  phaseout  under  the 
Protocol.  However,  EPA  had  the 
flexibility  to  create  exemptions  to  the 
regulatory  phaseout,  where  such 
exemptions  had  been  approved  under 
the  Montreal  Protocol.  Thus,  for  the  past 
several  years,  EPA  has  been  able  to 
authorize  production  and  import  of 
ozone-depleting  substances  for  essential 
uses  allowed  under  the  Protocol, 
without  regard  to  whether  the  Act 
contains  exceptions  for  those  uses,  as 
long  as  the  total  authorized  production 
does  not  exceed  the  amount  permitted 
by  the  Act.  However,  January  1,  2000,  is 
the  phaseout  date  under  Section  604  of 
the  Act  for  all  class  I  substances  with 
the  exception  of  methyl  chloroform  and 
methyl  bromide.  The  phaseout  dates  for 
methyl  chloroform  and  methyl  bromide 
cire  January  1,  2002  and  January  1,  2005, 
respectively.  After  the  phaseout  date  for 
a  particular  substance  has  passed,  EPA 
will  no  longer  be  able  to  authorize 
production  of  that  substance  on  the 
basis  of  the  slower  phaseout  schedule 
under  the  Act.  Because  CFCs  are  to  be 
phased-out  by  calendar  year  2000  under 
the  original  phase-out  schedule,  EPA 
must  now  implement  essential  use 
exemptions  for  these  chemicals  as 
specified  under  the  Act  in  section 
604(d). 

The  phaseout  date  for  methyl 
chloroform  under  the  Act  is  January  1, 
2002.  Until  that  date,  the  Act  permits 
production  and  import  of  methyl 
chloroform  equivalent  to  20%  of 
baseline.  The  amount  of  methyl 
chloroform  allocated  for  calendar  year 
2000  is  well  below  this  limit.  Beginning 
in  the  year  2002,  EPA  will  implement 
the  exception  for  essential  uses  of 
methyl  chloroform  found  in  604(d)(1)  of 
the  Act. 

For  calendar  year  2000,  the  entities  in 
Table  I  submitted  applications 
requesting  class  I  controlled  substances 
for  essential  uses.  The  applications 
provided  information  in  accordance 
with  the  criteria  set  forth  in  Decision  W/ 
25  of  the  Protocol  and  the  procedures 
outlined  in  the  "1997  Handbook  on 
Essential  Use  Nominations."  The 
applications  requested  exemptions  for 
the  production  and  import  of  specific 
quantities  of  certain  class  I  controlled 
substances  after  the  phaseout.  The  EPA 
reviewed  the  applications  and 
nominated  these  uses  to  the  Protocol 
Secretariat  for  analysis  by  the  TEAP  and 
its  Technical  Option  Committees 
(TOCs).  The  Parties  to  the  Montreal 
Protocol  approved  the  U.S.  nominations 
for  essential-use  exemptions  during  the 
Tenth  Meeting  in  1998  (Decision  IX/18). 
Today's  action  allocates  essential-use 
allowances  to  U.S.  entities  as  authorized 


by  the  Parties  to  the  Montreal  Protocol 
and  to  the  extent  consistent  with  the 
CAA. 

The  Act  provides  for  the  following 
essential  use  exemptions  to  the  ban  on 
production  and  import.  Section  604 
(d)(2)  states  that  notwithstanding  the 
phaseout,  EPA  shall,  to  the  extent 
consistent  with  the  Montreal  Protocol, 
authorize  production  of  limited 
quantities  of  class  I  substances  for  use 
in  medical  devices,  if  FDA,  in 
consultation  with  EPA,  determines  that 
such  production  is  necessary.  Section 
604(d)(3)  states  that  EPA  may,  to  the 
extent  consistent  with  the  Montreal 
Protocol,  authorize  production  of 
limited  quantities  of  halon-1211,  halon- 
1301,  and  halon-2402  solely  for  the 
purpose  of  aviation  safety,  if  the  Federal 
Aviation  Administration,  in 
consultation  with  EPA,  determines  that 
no  safe  and  effective  substitute  has  been 
developed  and  that  such  authorization 
is  necessary  for  aviation  safety 
purposes.  Section  604(d)(1)  provides 
that  during  the  period  from  January  1, 
2002  to  January  1,  2005,  EPA  may,  to 
the  extent  consistent  with  the  Montreal 
Protocol,  authorize  the  production  of 
limited  quantities  of  methyl  chloroform 
solely  for  use  in  essential  applications 
for  which  no  safe  and  effective 
substitute  is  available.  Section  604(d)(4) 
states  that  EPA  cannot  use  any  of  these 
three  exemptions  to  authorize  any 
person  to  produce  a  class  I  substance  in 
annual  quantities  greater  than  10 
percent  of  that  person's  baseline  year  as 
defined  in  Section  601(2).  Section 
604(g)(3)  of  the  Act  provides  that  EPA 
may,  to  the  extent  consistent  with  the 
Montreal  Protocol,  authorize  the 
production  of  limited  quantities  of 
halon-1211,  halon-1301,  and  halon-2402 
after  December  31,  1999,  and  before 
December  31,  2004  for  use  in  fire 
suppression  and  explosion  prevention 
in  association  with  domestic  production 
of  crude  oil  and  natural  gas  energy 
supplies  on  the  North  Slope  of  Alaska, 
if  it  is  determined  that  no  safe  and 
effective  substitute  has  been  developed 
and  that  such  authorization  is  necessary 
for  fire  suppression  or  explosion 
prevention  purposes.  EPA  cannot  use 
this  exemption  to  authorize  any  person 
to  produce  any  of  these  halohs  in  an 
amount  greater  than  3  percent  of  that 
person's  baseline.  Finally,  section  604(fJ 
states  that  the  President  may,  to  the 
extent  consistent  with  the  Montreal 
Protocol,  provide  an  exemption  for 
production  of  CFC  -114,  halon-1211, 
halon-1301,  and  halon-2402  as 
necessary  to  protect  U.S.  national 
security  interests,  if  the  President  finds 
that  adequate  substitutes  are  not 
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available  and  that  the  production  and 
use  of  the  substance  are  necessary  to 
protect  national  security  interests. 

Today's  action  allocating  CFCs  for  use 
in  MDIs  requires  EPA  to  implement  the 
exception  for  medical  devices  found  in 
section  604(d)(2)  of  the  Clean  Air  Act. 
"Medical  device"  is  defined  in  section 
601(8)  of  the  Clean  Air  Act  as  follows: 
[A]ny  device  (as  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321).  diagnostic  product,  drug  (as 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act),  and  drug  delivery 
system — 

(A)  if  such  device,  product,  drug,  or 
drug  delivery  system  utilizes  a  class  I  or 
class  II  substance  for  which  no  safe  and 
effective  alternative  has  been  developed, 
and  where  necessary,  approved  by  the 
Commissioner  |of  FDA);  and 

(B)  if  such  device,  product,  drug,  or 
drug  deHvery  system,  has,  after  notice 
and  opportunity  for  public  comment, 
been  approved  and  determined  to  be 
essential  by  the  Commissioner  [of  FDA) 
in  consultation  with  the  Administrator 
[of  EPA). 

The  preamble  to  FDA's  September  1, 
1999,  notice  of  proposed  rulemaking  on 
essential  use  determinations  (64  FR 
47735)  discusses  FDA's  approach  to 
determining  whether  "safe  and  effective 
altemative[s]"  have  been  developed.  It 
states  that  "A  non-CFC  product  simply 
having  the  same  active  moiety  as  a  CFC 
product  is  only  one  factor  to  be 
considered.  Other  factors,  such  as 
whether  the  non-CFC  product  has  the 
same  route  of  administration,  the  same 
indication,  and  can  be  used  with 
approximately  the  same  level  of 
convenience,  are  important 
considerations.  Additionally,  FDA  must 
consider  whether  patients  who 
medically  need  the  CFC  product  are 
adequately  served  by  the  non-CFC 
product.  FDA's  approval  of  a  non-CFC 
product  is  a  determination  that  the 
product  is  safe  and  effective,  but  it  is 
not  a  determination  that  the  product  is 
a  safe  and  effective  alternative  to  any 
other  product.  That  requires  a  separate 
and  distinct  analysis."  FDA  has  not  yet 
determined  that  any  non-CFC  product  is 
a  safe  and  effective  alternative  to  any 
CFC  MDI.  Accordingly,  part  (A)  of  the 
definition  of  medical  device  has  not 
affected  today's  allocation. 

With  respect  to  part  (B)  of  the 
definition  of  medical  device  (section 
601(8)(B)),  and  in  particular  the  use  of 
the  word  "essential"  in  that  part  of  the 
definition,  EPA  is  relying  on  current 
FDA  regulations  (21  CFR  2.125)  which 
contain  a  list  of  uses  of  CFCs  that  FDA 
in  consultation  with  EPA  has  found  to 
be  essential.  This  list  includes,  among 


others,  metered-dose  steroids,  metered- 
dose  adrenergic  bronchodilators, 
metered-dose  cromolyn  sodium, 
metered-dose  ipratropium  bromide,  and 
metered-dose  nedocromil  sodium,  all 
drugs  for  oral  inhalation  in  humans.  The 
companies  for  which  EPA  is  granting 
essential  use  allowances  produce  CFC 
MDIs  that  contain  these  active  moieties. 
Thus,  the  products  for  which  EPA  is 
granting  essential  use  allowances  are 
"determined  to  be  essential"  by  FDA. 

Also  with  respect  to  part  (B)  of  the 
definition  of  "medical  device",  EPA  and 
FDA  considered  how  to  interpret  the 
language  regarding  approval  by  FDA  of 
the  "device,  product,  drug,  or  drug 
delivery  system."  The  complete  phrase 
reads  as  follows:  "if  such  device, 
product,  drug,  or  drug  delivery  system, 
has,  after  notice  and  opportunity  for 
public  comment,  been  approved  and 
determined  to  be  essential  by  the 
Commissioner  in  consultation  with  the 
Administrator."  The  decision  was  made 
to  interpret  this  phrase  as  referring  to 
FDA's  approval  of  an  essential  use  and 
not  the  approval  of  the  specific  product 
in  question  through  approval  of  the  New 
Drug  Application  (NDA)  or  Abbreviated 
New  Drug  Application  (ANDA)  for  that 
product.  This  means  that  any  MDI 
whose  active  moiety  appears  on  FDA's 
essential  use  list  is  eligible  to  receive 
essential  use  allpwances.  This 
interpretation  was  taken  for  the 
following  reasons.  The  term  "approved" 
must  be  interpreted  in  light  of  the 
surrounding  language.  Section  601(8){B) 
requires  notice  and  comment 
rulemaking  and  refers  to  action  by  FDA, 
in  consultation  with  EPA.  Since 
approval  of  an  NDA  or  ANDA  under  the 
FDCA  involves  unilateral  action  by  FDA 
without  notice-and-comment 
rulemaking,  it  is  reasonable  to  conclude 
section  601(8)(B)  does  not  refer  to 
approval  of  an  NDA  or  ANDA  under  the 
FDCA.  Therefore,  FDA  and  EPA  are 
interpreting  section  601(8)(B)  to  refer  to 
FDA's  approval  of  an  essential  use.  This 
interpretation  is  consistent  with  the 
surrounding  language,  since  FDA 
engages  in  notice-and  comment 
rulemaking  in  listing  essential  uses  and 
since  EPA  has  a  strong  interest  in 
decisions  about  essential  uses.  This 
means  that  an  MDI  is  "approved  and 
determined  to  be  essential"  if  the  MDI 
contains  an  active  moiety  on  FDA's 
essential  use  Ust.  All  of  the  MDIs  for 
which  we  are  allocating  CFCs  today 
meet  this  qualification. 

Implementing  the  essential  use 
exemption  for  MDIs  under  the  Act 
required  EPA  to  consuU  with  FDA 
regarding  the  quantity  of  CFCs  to  be 
allocated.  As  stated  earlier,  section 


604(d)(2)  of  the  Act  provides  that  EPA 
shall  authorize  production  and  import 
of  limited  quantities  of  class  I 
substances  for  use  in  medical  devices  if 
FDA,  in  consultation  with  EPA, 
determines  such  authonzation  to  be 
necessary.  Administrator  Carol  Browner 
sent  a  letter  to  Dr.  Jane  Henney, 
Commissioner  of  FDA,  dated  October 
28, 1999,  requesting  that  FDA  make  a 
determination  on  the  amount  of  CFCs 
that  are  "necessary"  for  the  production 
of  MDIs  for  calendar  year  2000.  A 
December  23,  1999,  letter  was  sent  in 
response  from  Commissioner  Henney 
that  contains  FDA's  determination. 

EPA  also  collected  additional 
information  relevant  to  the  allocation. 
The  1997  TEAP  Handbook  on  Essential 
Use  Nomination  (Handbook),  the 
guidance  document  for  essential  use 
exemption  applications,  does  not 
request  information  regarding  specific 
products  for  which  the  CFCs  will  be 
used.  As  a  result,  EPA  sought  more 
detailed  information  including  which 
drug  products  would  be  produced  using 
the  allocated  CFCs  for  calendar  year 
2000.  EPA  sent  out  letters  to  the 
essential  use  applicants  (separate  letters 
were  sent  to  the  International 
Pharmaceutical  Aerosol  Consortium 
(IP AC)  member  companies)  for  medical 
devices,  requesting  this  additional 
information  under  section  114  of  the 
Act.  The  responses  to  the  letters 
included  confidential  business 
information  on  the  types  of  drug 
products  to  be  manufactured,  as  well  as 
the  quantity  and  the  specific  CFC 
chemical  to  be  used  in  the  manufacture 
of  each  product.  EPA  shared  the 
responses  to  these  letters  with  FDA  to 
assist  it  in  determining  the  amount  of 
CFCs  for  use  in  medical  devices  that  are 
"necessary." 

Dr.  Henney's  letter  in  response  to  the 
Administrator  dated  December  23,  1999, 
provided  FDA's  analysis  of  the  amounts 
of  CFCs  that  FDA  determined  are 
necessary  in  calendar  year  2000  for  the 
production  of  medical  devices  as 
defined  under  the  Clean  Air  Act.  FDA 
determined  that  a  total  of  2737.3  metric 
tons  are  necessary  for  use  in  MDIs  for 
calendar  year  2000.  hi  contrast,  the  total 
amount  of  CFCs  proposed  to  be 
allocated  in  the  NPRM  (November  2. 
1999  64  FR  59141)  was  3735  metric 
tons.  The  rationale  underlying  FDA's 
determination  is  provided  in  Dr. 
Henney's  December  23, 1999  letter: 

"In  listing  the  amounts  we  believe  to 
be  necessary  for  use  in  medical  devices, 
we  referred  to  historical  use  and  have 
included  an  additional  amount  to  allow 
for  overage,  for  waste  during 
manufacturing,  for  uncertainties  in  the 
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supply  chain  o  CFCs  since  they  are  no 
longer  produce  d  in  the  United  States, 
for  changes  in  I  uture  market  shares  of 
specific  products,  as  well  as  for 
unforeseen  circ  umstances  in  the  market. 
We  also  provided  additional  amounts 
based  on  our  knowledge  of  certain 
manufacturing  problems.  In  addition, 
we  eliminated  iny  double-counting  we 
found  and  eliminated  allocations  for 
uses  not  considered  essential  by  the 
parties  to  the  W  ontreal  Protocol,  even  if 
those  uses  are  c  urrently  listed  in  our 
regulation  at  21  CFR  2.125(e)."  FDA  also 
noted  that  they  accounted  for  CFCs  for 
use  in  the  prod  action  of  MDIs  that 
would  ultimately  be  exported  to 
Canada. 

FDA's  determination  that  2737.3 
metric  tons  of  C  !FCs  are  necessary  for 
use  in  MDIs  is  ( lonsistent  with  EPA's 
data  on  historic  al  use  and  import  for 
MDIs.  In  order  or  companies  to  place 
an  order  for  CF  "s  they  must  provide  a 
letter  from  EPA  which  indicates  the 
amount  of  CFC  that  they  are  allowed  to 
purchase  from  chemical  producers. 
Before  issuing  these  letters,  EPA  asks 
companies  if  they  still  need  the  entire 
allocation  of  CFCs.  In  many  cases, 
companies  voli  ntarily  give  up  part  of 
their  CFC  alloo  ition  for  various  reasons. 
The  net  result  i  >  that  the  amount  of 
CFCs  actually  f  urchased  each  year  is 
substantially  le  >s  than  the  amount  of 
CFCs  allocated  each  year.  For  example, 
in  1998.  4,363  tons  of  CFCs  were 
allocated  for  uss  in  medical  devices. 
However,  only  ^235. 6  tons  were 
actually  imported  or  produced  for  MDIs 
in  that  year,  and  a  total  of  2,425.5  tons 
were  actually  u  sed  in  the  production  of 
MDIs.  Similarly  in  1997,  4,656.0  tons  of 
CFCs  were  allocated  for  use  in  MDIs 
while  2,032.3  tons  were  imported  or 
produced,  and  J,255.1  tons  were  used  in 
MDI  productioi  i  (data  from  the  EPA  CFC 
accounting  frai^ework).  Thus,  the 
amount  of  CFC4  that  FDA  has 
determined  is  'jnecessary"  is  about  300 
metric  tons  higher  than  EPA's  data  on 
actual  use  of  CFCs  in  MDIs  for  1998.  As 
stated  in  the  leljter  from  FDA,  this 
additional  amotint  will  act  as  a  safety 
factor  accountii  ig  for  any  unplanned 
interruptions  ii  CFC  supply  that  could 
occur  during  th  s  course  of  the  year. 

As  mentioned  above,  section  604(d)(2) 
of  the  Act  state!  i  that  EPA's  allocation 
must  be  consist  ent  with  the  Montreal 
Protocol.  Article  2A(4)  of  the  Protocol 
states  that  Parti  bs  such  as  the  United 
States  may  not  jroduce  or  import  CFCs 
after  January  1.  1996,  except  that  the 
Parties  may  de<  ide  collectively  to 
permit  a  specif  ed  amount  of  production 
or  import  for  ui  es  that  they  agree  to  be 
essential.  The  F  arties  to  the  Protocol 


approved  the  U.S.  nominations  for 
essential  use  exemptions  for  calendar 
year  2000  during  their  Tenth  Meeting  in 
1998  (Decision  lX/8).  The  quantities  we 
are  allocating  today  do  not  exceed  the 
amounts  approved  by  the  Parties. 
Therefore,  we  believe  that  this  action  is 
consistent  with  the  Protocol. 

Can  I  Submit  Comments  on  This  Interim 
Final  Eule? 

In  the  interest  of  maintaining  as  open 
and  transparent  a  process  as  possible, 
this  year's  allcx:ation  for  medical 
devices  and  the  space  program  is  being 
issued  as  an  interim  final  rule  instead  of 
a  final  rule.  This  will  allow  stakeholders 
to  comment  on  the  appropriateness  and 
accuracy  of  the  allocation  while  still 
allowing  pharmaceutical  companies 
access  to  CFCs  in  the  near  term  for 
continued  manufacture  of  MDIs. 
Today's  action  allocates  2737.3  tons  of 
CFCs  for  use  in  medical  devices  instead 
of  the  3735  metric  tons  proposed  in  the 
NPRM.  EPA  received  no  comments  on 
the  NPRM  stating  that  the  proposed 
allocation  was  insufficient  for  an 
appUcant's  needs.  While  we  are 
accepting  comment  on  the  lowered 
allocation  figures,  EPA,  under  the  terms 
of  the  Montreal  Protocol  cannot  allocate 
CFCs  in  an  amount  higher  than  3735 
metric  tons  because  no  more  than  that 
amount  has  been  approved  for  essential 
use  by  the  Parties  to  the  Montreal 
Protocol.  Because  we  are  issuing  this 
action  as  an  interim  final  rule,  the 
following  paragraphs  explain  the 
relevant  procedures  imder  the  CAA  and 
the  Administrative  Procedures  Act 
(APA),  as  well  as  EPA's  findings. 

Section  307(d)  of  the  CAA  states  that 
in  the  case  of  any  rule  to  which  section 
307(d)  applies,  notice  of  proposed 
rulemaking  must  be  published  in  the 
Federal  Register  (CAA  307(d)(3)).  The 
promulgation  or  revision  of  regulations 
under  title  VI  of  the  CAA  is  generally 
subject  to  section  307(d).  However, 
section  307(d)  does  not  apply  to  any 
rule  referred  to  in  subparagraphs  (A)  or 
(B)  of  section  553(b)  of  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  551  et  seq. 

Section  553  of  the  Administrative 
Procedures  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and 
opportunity  for  public  comment.  In  its 
proposed  rule,  64  FR  59141  (Nov.  2. 
1999),  EPA  provided  notice  that  the 
allocation  of  essential  use  allowances 
for  MDIs  for  calendar  year  2000  would 


be  made  in  accordance  with  CAA 
sections  601(8)  and  604(d)(2).  EPA  also 
provided  preliminary  interpretations  of 
the  relevant  statutory  language  and 
announced  that  the  final  allocation 
would  be  based  on  what  FDA 
determined  was  "necessary"  under 
section  604(d)(2)  of  the  CAA.  The 
proposed  allocation  reflected  the 
quantities  of  CFCs  that  had  been 
approved  by  the  Parties  to  the  Montreal 
Protocol  for  this  use.  Because  the 
quantities  that  appear  in  today's 
allocation  differ  significantly  from  the 
quantities  that  appeared  in  the  proposal, 
EPA  has  decided  to  provide  an 
opportunity  for  post-promulgation 
comment  on  this  allocation. 

EPA  has  determined  that  there  is  good 
cause  for  making  today's  allocation  final 
without  prior  notice  of  FDA's 
determination  or  an  opportunity  to 
comment  on  the  allocation,  as  adjusted 
to  reflect  FDA's  determination.  The 
allocation  of  these  essential-use 
allowances  to  the  specified  MDI 
manufacturers  will  allow  for  the 
pharmaceutical  industry  to  continue  to 
produce  life-saving  MDIs  for  the 
treatment  of  asthma  and  chronic 
obstructive  pulmonary  disease.  Thus, 
prior  notice  and  an  opportunity  to 
comment  with  regard  to  today's 
allocated  quantities  are  impracticable 
and  contrary  to  the  public  interest.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B).  Nonetheless, 
EPA  is  providing  30  days  for  submission 
of  public  comments  following  today's 
action.  EPA  will  consider  all  written 
comments  submitted  in  the  allotted  time 
period  to  determine  if  any  change  to  this 
action  is  required. 

Section  553(d)  of  the  APA  generally 
provides  that  rules  may  not  take  effect 
earlier  than  30  days  after  they  are 
published  in  the  Federal  Register. 
However,  APA  section  553(d)  excepts 
from  this  provision  any  action  that 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction.  Since  today's 
action  grants  an  exemption  to  the 
phaseout  of  production  and 
consumption  of  CFCs,  EPA  is  making 
this  action  effective  immediately  to 
ensure  the  availability  of  CFCs  for 
medical  devices  during  the  2000  control 
period. 

III.  Allocation  of  Essential  Use 
Allowances  for  Calendar  Year  2000 

What  Is  EPA 's  Proposed  Essential  Use 
Allocation  for  Calendar  Year  2000? 

In  today's  action,  EPA  is  allocating 
essential  use  allowances  for  the  year 
2000  control  period  to  entities  listed  in 
Table  I  for  exempted  production  or 
import  of  the  specific  quantity  of  class 
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I  controlled  substances  solely  for  the 
specified  essential  use.  The  final 
allocation  for  CFCs  for  use  in  MDIs 


reflects  FDA's  determination  of  the 
amounts  of  CFCs  that  are  necessary  as 


specified  under  section  604(d)(2)  of  the 
Act. 


Table  I.— Essential  Use  Allocation  for  Calendar  Year  2000 


Company 


Chemical 


Quantity 
(metric  tons) 


(!)  Metered  Dose  Inhalers  (or  Treatment  of  Asthma  and  Chronic  Obstnjctive  Pulmonary  Disease 


International  Pharmaceutical  Aerosol  Consortium  (IPAC>— Medeva  Americas,  Inc., 
Boehringer  Ingelheim  Pharmaceuticals,  Glaxo  Wellcome,  Rhone-Poulenc  Rorer, 
3M. 

Medisol  Laboratories,  Inc 


Schering  Corporation 

Sciarra  Laboratories,  Inc. 


CFC-11  .. 
CFC-12  .. 
CFC-114 
CFC-11  .. 
CFC-12  .. 
CFC-114 
CFC-11  .. 
CFC-12  .. 
CFC-114 
CFC-11  .. 
CFC-12  .. 
CFC-114 


(ii)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National  Aeronautics  and  Space  Administration  (NASA)/Thiokol  Rocket 
United  States  Air  Force/Titan  Rocket 


Methyl  Chloroform 
Methyl  Chloroform 


381.0 

1169.0 

89.0 

13.0 

29.0 

7.0 

301.0 

747.0 

0.0 

0.2 

0.7 

0.4 


56.7 
3.4 


The  table  above  reflects  FDA's 
determination  of  the  quantities  CFCs 
that  are  necessary  for  calendar  year  2000 
and  breaks  down  the  amount  of  CFC  by 
molecule.  However,  in  developing 
today's  action,  EPA  has  decided  to 
allocate  essential-use  allowances  in 
aggregate  amounts  in  accordance  with 
Decision  X/6  of  the  Parties  to  the 
Montreal  Protocol.  ParaCTaph  2  of 
Decision  X/6  states  that  the  "levels  of 
production  and  consumption  necessfiry 
to  satisfy  essential  uses  of  CFC-11, 
CFC-12,  CFC-113.  and  CFC-114,  for 
metered-dose  inhalers  for  asthma  and 
chronic  obstructive  pulmonary  diseases 
*  *  *  are  authorized  as  specified  in 
annex  I  to  the  report  of  the  Tenth 
Meeting  of  the  Parties."  Paragraph  5  of 
Decision  X/6  goes  on  to  say  that  "the 
quantities  approved  under  paragraph  2 
above  and  all  future  approvals  are  for 
total  CFC  volumes  with  flexibility 
between  CFCs  within  each  group."  EPA 
has  determined  that  allocating  essential- 
use  allowances  for  CFCs  for  the 
manufacture  of  metered-dose  inhalers  in 
the  aggregate  instead  of  on  a  compound- 
by-compound  basis  will  add  flexibility 
for  protecting  patient  health  by  allowing 
companies  to  better  meet  market 
demand  for  MDIs.  Because  CFC-11, 
CFC-12  and  CFC-114  all  have  an  ozone 
depleting  potential  of  1.0,  allocating 
these  substances  in  the  aggregate  will 
not  cause  any  additional  damage  to  the 
stratospheric  ozone  layer. 

The  International  Pharmaceutical 
Aerosol  Consortium  (IP AC) 


consolidated  the  essential  use 
exemption  requests  of  its  member 
companies  for  administrative 
convenience.  EPA  will  separately 
allocate  the  essential-use  allowances 
that  FDA  has  determined  to  be 
"necessary"  to  each  of  IPAC's  member 
companies  by  means  of  a  confidential 
letter. 

Ahhough  the  Montreal  Protocol  does 
allow  for  a  global  essential  use 
exemption  for  small  quantities  of  high 
quality  Class  I ODS  for  use  in  laboratory 
applications,  the  CAA  does  not  contain 
an  explicit  exemption  for  this  use. 
Therefore,  import  and  production  of 
CFCs  and  carbon  tetrachloride  for  use  in 
laboratory  and  analytical  applications 
may  no  longer  be  available  for  this  use. 
Today's  action  allocates  CFCs  for  use  in 
metered  dose  inhalers  and  methyl 
chloroform  for  use  in  the  Space  Shuttle 
and  the  Titan  Rocket.  Laboratory 
essential  uses  will  not  be  addressed  in 
today's  rulemaking.  A  separate  final  rule 
addressmg  laboratory  essential  uses  will 
be  published  at  a  later  date. 

What  Reporting  Requirements  Relate  to 
the  Essential  Uses  of  Ozone  Depleting 
Substances? 

Any  person  obtaining  class  I 
controlled  substances  after  the  phaseout 
under  the  essential  use  exemptions  in 
today's  action  is  subject  to  all  the 
restrictions  and  requirements  in  other 
sections  of  40  CFR  part  82,  subpart  A. 
Holders  of  essential-use  allowances  or 
persons  obtaining  class  I  controlled 


substances  under  the  essential-use 
exemptions  must  comply  with  the 
record  keeping  and  reporting 
requirements  in  40  CFR  82.13. 

rv.  Response  to  Comments 

EPA  received  comments  from  six 
organizations  in  response  to  the 
proposed  rule.  Three  of  these 
organizations  commented  on  various 
aspects  of  the  allocation  of  ODSs  for 
medical  devices,  and  three  discussed 
the  possibility  of  the  lack  of  essential 
use  exemptions  for  laboratory  essential 
uses.  Because  a  final  rule  addressing 
laboratory  essential  uses  will  be 
published  separately  at  a  later  date,  the 
only  comments  discussed  in  this  section 
are  those  regarding  the  essential  use 
allocation  for  medical  devices. 

One  commenter  stated  that  EPA  may 
only  authorize  production  and/or 
importation  of  CFCs  for  an  MDI  if  EPA 
determines  that  there  is  no  safe  and 
effective  alternative  propellant  to  the 
CFCs  used  in  the  MDI.  The  commentor 
asserts  that  FDA  approval  of  a  product 
under  the  FDCA  means  that  the 
alternative  propellant  in  that  product  is 
safe  and  effective  for  purposes  of  the 
CAA.  The  effect  of  this  interpretation 
would  be  limited,  according  to  the 
commentor,  because  "it  is  only  the  CFC- 
containing  product  that  contains  the 
same  active  moiety  and  same  labeled 
indications  that  no  longer  qualifies  as  a 
'medical  device.'" 

We  do  not  share  the  commentor's 
interpretation  of  the  statutory  language. 
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The  first  prong 
"medical  devici! 


jf  the  definition  of 
reads  as  follows:  "The 
term  "medical  device"  means  any 
device*  *  *,  diagnostic  product,  drug 
*  *  *.  and  drug  deh very  system  *  *  * 
if  such  device,  iroduct,  drug,  or  drug 
delivery  systeni^ utilizes  a  class  I  or  class 
n  substance  for  {which  no  safe  and 
effective  altema|tive  has  been  developed, 
and  where  necessary,  approved  by  the 
According  to  the 
phrase  "for  which  no 


Commissioner.' 
comraentor,  the 


safe  and  effective  alternative  has  been 


developed'  mo4 
substance,"  anc 
drug,  or  drug  de 
difficulty  with 
interpretation  is 
approve  MDI  pr 


lifies  "class  I  or  class  II 
I  not  "device,  product, 
livery  system."  The 
18  commenter's 
I  that  FDA  does  not 
ppellants  separately 
from  drug  products.  Thus,  it  is 
impossible  for  PDA  to  approve  an 
alternative  to  the  class  I  or  class  11 
substance  (i.e.,  tlie  propellant)  alone 
since  FDA  only  approves  MDIs  imder  an 
ANDA  or  NDA  as  a  whole  unit  and  not 
by  approving  eath  of  its  components. 
For  this  reason,  even  if  we  were  to  agree 
with  the  conune  ntor  that  the  statutory 
language  was  cloar  on  its  face,  this 
would  be  a  situation  where  the  literal 
meaning  of  the  statutory  text  would 
produce  absiu^l  results.  We  believe  that 
the  overall  purpose  of  the  CAA  language 
regarding  inediqal  devices  is  to  ensure 
that  EPA's  mission  of  environmental 
protection  does  not  confUct  with  FDA's 
mission  of  protecting  the  pubUc  health. 
Consistent  with  jthis  purpose,  we  believe 
that  in  drafting  fiiis  prong  of  the 
definition,  Cong^ss  was  focusing  on  the 
availability  of  alternative  medical 
treatment  for  pajients  who  rely  on  CFC 
MDIs.  We  are  not  the  appropriate 
agency  to  decide  whether  such 
alternative  medical  treatment  is 
available.  We  dq  not  believe  that 
Congress  intended  EPA  to  make 
decisions  involvling  medical  judgment. 
On  such  questions,  we  defer  to  FDA. 
Because  FDA  hap  not  identified  any 
"safe  and  effective  alternative,"  as  the 
phrase  is  used  id  the  CAA,  for  any  CFC 
MDI,  the  first  pr  jng  of  the  definition  of 
"medical  device"  has  not  affected 
today's  allocation. 

One  comment  3r  asserted  that  "the 
CAA  contempla  es  a  product-by-product 
determination  of  essentiality  at  the  time 
a  particular  product  is  approved,"  and 
e  applies  to  generic 
•>  jrand-name  drugs.  We 


that  this  princip 
drugs  as  well  as 


do  not  believe  ti  at  the  statutory 
language  requires  each  product's 


essentiality  to  b« 
vacuum,  as  if  no 


determined  in  a 
other  products  of  that 
type  existed.  Thfe  definition  of  medical 
device  states  that  a  device,  product, 
drug,  or  drug  de  ivery  system  is  a 


medical  device  if  the  first  prong  of  the 
definition  is  satisfied  and  "if  such 
device,  product,  drug,  or  drug  delivery 
system,  has,  after  notice  and 
opportunity  for  public  comment,  been 
approved  and  determined  to  be  essential 
by  the  Commissioner  in  consultation 
with  the  Administrator."  This  language 
does  not  prevent  FDA  from  grouping 
together  particular  types  of  products 
containing  the  same  active  moiety  and 
determining  that  all  products  using  a 
given  active  moiety  are  essential.  Our 
understanding  is  that  FDA  has  always 
added  uses  to  its  essential  use  list 
through  notice  and  comment 
rulemaking.  Because  FDA's  list  of 
essential  uses  is  determined  by  active 
moiety  and  makes  no  reference  as  to 
whether  a  drug  product  is  generic  or 
branded,  we  believe  all  MDIs  for  which 
we  are  allocating  CFCs  are  covered  by 
21  CFR  2.125,  regardless  of  whether 
they  were  or  will  be  approved  under  an 
NDA  or  ANDA. 

This  commentor  also  objects  to  EPA's 
use  of  FDA's  pre-1990  determinations  of 
essentiality  in  deciding  whether  an  MDI 
qualifies  as  a  "medical  device"  for 
purposes  of  the  1990  CAA 
Amendments.  The  commentor  states 
that  EPA  cannot  allocate  essential  use 
allowances  for  particular  MDIs  until 
FDA  finalizes  the  proposed  revisions  to 
its  essential  use  regulations  or  engages 
in  a  separate  rulemaking  to  determine 
whether  those  MDIs  are  essential. 

While  we  are  aware  that  FDA  is 
currently  engaged  in  rulemaking  to 
revise  its  essential  use  regulations,  we 
are  relying  on  FDA's  current  essential 
use  Ust  at  21  CFR  2.125  for  purposes  of 
today's  action.  That  list  contains  all  of 
FDA's  determinations  regarding 
"essentiality"  to  date.  The  statute  does 
not  specify  a  particular  time  at  which 
FDA  must  make  such  a  determination  or 
invalidate  determinations  made  prior  to 
the  date  of  the  1990  CAA  Amendments. 
Additionally,  the  1990  Amendments  to 
the  Clean  Air  Act  use  language 
consistent  with  FDA's  regulations  at  21 
CFR  2.125.  We  presume  that  Congress 
was  aware  of  FDA's  regulations  when  it 
passed  the  1990  Amendments  to  the 
CAA.  Therefore,  we  believe  that  the 
current  essential  use  list  remains  valid. 
If  FDA  revises  its  regulations,  we  will 
take  the  revised  list  into  account  in 
future  allocation  decisions. 

We  received  several  comments  on  the 
meaning  of  the  word  "approved"  in 
section  601(8)(B).  In  the  preamble  to  the 
proposed  rule,  we  stated  that  EPA  and 
FDA  were  discussing  how  best  to 
interpret  this  term,  and  that  there  were 
at  least  two  possible  interpretations. 
One  such  interpretation  was  that  FDA 


had  to  approve  the  specific  product 
under  the  FDCA.  The  second 
interpretation  was  that  FDA  had  to  have 
approved  either  that  product  or  another 
product  that  contained  the  same  active 
moiety.  Several  commentors  stated  that 
the  second  interpretation  would  be 
contrary  to  the  plain  meaning  of  the 
statute. 

Section  601(8)(B)  refers  to  approval  as 
occurring  "after  notice  and  opportunity 
for  comment."  FDA  has  informed  us 
that  approvals  of  drug  products  under 
the  FDCA  are  issued  without  notice  and 
comment.  For  this  reason,  FDA  has 
concluded  that  in  using  the  word 
"approved,"  Congress  cannot  have  been 
referring  to  approval  of  the  drug  product 
under  the  FEKCA.  We  agree  with  this 
conclusion.  We  also  note  that  the 
statutory  language  refers  to  actions 
taken  by  FDA,  in  consultation  with  EPA. 
FDA  does  not  consult  with  EPA  prior  to 
approving  drug  products  imder  the 
FDCA.  Furthermore,  FDA  points  out 
that  it  has  provided  notice  and 
opportimity  for  conmient  prior  to 
adding  categories  of  drug  products  to 
the  essential  use  list  in  40  CFR  2.125. 
(FDA  has  also  informally  consulted  with 
EPA  in  the  course  of  such  actions.) 
Therefore,  FDA  interprets  the  phrase 
"approved  and  determined  to  be 
essential"  as  referring  to  FDA's  action  in 
approving  the  use  of  CFCs  in  MDIs 
containing  a  particular  active  moiety  as 
an  essential  use.  As  a  result,  FDA 
regards  all  MDIs  containing  an  active 
moiety  that  appears  on  its  essential  use 
list  as  "approved"  for  piuposes  of 
601(8)(B).  According  to  this 
interpretation,  an  MDI  that  has  not  yet 
received  approval  of  its  ANDA  or  MDA 
under  the  FDCA  is  considered  to  be 
approved  as  an  essential  use  if  it 
contains  an  active  moiety  that  appears 
on  the  essential  use  list. 

Two  commentors  stated  that  section 
601(8)(B)  requires  FDA  approval  of  the 
"medical  device"  itself  and  that  an 
active  moiety  cannot  be  a  "medical 
device".  We  would  like  to  clarify  that 
the  term  "device"  and  the  phrase 
"medical  device"  have  two  separate  and 
distinct  definitions.  "Medical  device"  is 
defined  under  601(8)  of  the  CAA. 
"Device"  is  defined  under  the  FDCA. 
Furthermore,  we  are  not  stating  that  the 
active  moiety  in  an  MDI  is  a  "medical 
device"  under  the  CAA.  Rather,  FDA 
and  EPA  are  interpreting  section 
601(8)(B)  to  allow  MDIs  to  be  "approved 
and  determined  to  be  essential"  by 
active  moiety.  That  is,  if  FDA,  in 
consultation  with  EPA,  has  listed  MDIs 
containing  a  particular  active  moiety  as 
essential,  then  a  separate  determination 
is  not  necessary  for  each  MDI  that 
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contains  that  active  moiety.  FDA  has 
listed  MDIs  with  reference  to  the  active 
moiety.  Therefore,  an  MDI  that  contains 
an  active  moiety  that  appears  on  FDA's 
essential  use  list  has  been  "approved 
and  determined  to  be  essential." 

One  commentor  stated  that  according 
to  principles  of  statutory  construction, 
the  term  "approved"  should  be 
interpreted  the  same  way  in  section 
601(8)(A)  and  section  601(8)(B).  We 
believe  that  the  term  "approved"  must 
be  interpreted  in  light  of  the 
surrounding  language  in  each  instance. 
Section  601(8)(B)  requires  notice-and- 
comment  rulemaking  and  refers  to 
action  by  FDA,  in  consultation  with 
EPA.  Since  approval  under  the  FDCA 
involves  unilateral  action  by  FDA 
without  notice-and-comment 
rulemaking,  it  is  reasonable  to  conclude 
that  section  601(8)(B)  does  not  refer  to 
approval  of  an  NDA  or  ANDA  under  the 
FI>CA.  Instead,  we  interpret  the  phrase 
"approved  and  determined  to  be 
essential"  as  referring  to  any  MDI  that 
contains  an  active  moiety  appearing  on 
FDA's  essential  use  list.  This 
interpretation  is  consistent  with  the 
surrounding  language,  as  FDA  adds  uses 
to  its  list  through  notice-and-comment 
rulemaking,  and  EPA  has  a  clear  interest 
in  being  consulted  regarding  the  listing 
of  essential  uses  of  ODS. 

In  regard  to  section  601(8)(A),  we 
interpret  this  section  as  requiring  a 
determination  by  FDA  that  there  is  a 
"safe  and  effective  alternative"  to  a  CFC 
MDI.  Approval  under  the  FDCA  may  be 
a  prerequisite  to  such  a  determination. 
(We  note  that  the  statutory  language 
calls  for  approval  "where  necessary.") 
Because  section  601(8)(A)  does  not  refer 
to  notice  and  comment  rulemaking  or 
consultation  with  EPA,  it  is  reasonable 
to  interpret  the  reference  to  "approval" 
as  a  reference  to  approval  under  the 
FDCA.  However,  neither  EPA  nor  FDA 
views  FDA  approval  of  a  non-CFC 
product  under  the  FDCA  as  constituting 
a  determination  that  the  product  is  a 
"safe  and  effective  alternative"  to  any 
CFC  MDI.  That  determination  would 
require  a  separate  analysis.  FDA  has 
described  some  of  the  factors  that  would 
enter  into  such  an  analysis  in  the 
preamble  to  its  September  1,  1999 
notice  of  proposed  rulemaking  on 
essential  use  determinations  (64  FR 
47735),  and  we  refer  the  reader  to  that 
notice  for  further  details. 

This  commentor  also  stated  that  the 
term  "approved"  as  used  in  section 
601(8)(B)  should  be  interpreted  as  it  is 
interpreted  under  the  FDCA,  to  refer  to 
the  entire  drug  product  rather  than 
simply  the  active  ingredients.  For  the 
reasons  stated  above,  we  have 


concluded  that  the  word  "approved"  in 
section  601(8)(B)  does  not  refer  to 
approval  under  the  FDCA. 

One  commentor  stated  that  EPA  had 
not  meaningfully  addressed  the 
requirements  of  section  604(d)(2)  of  the 
CAA,  the  exception  for  medical  devices. 
This  commentor  stated  that  EPA  must 
provide  information  on  "current  market 
demand  for  the  use  of  CFCs  in  particular 
MDIs,  what  quantities  of  CFCs  were 
requested  by  particular  companies  in 
their  annual  appUcations  for  each 
particular  active  moiety  and  how  the 
essential  use  allowances  are 
"necessary"  or  "limited",  and  how  the 
applicant  met  its  burden  of 
demonstrating  that  it  qualifies  for  CFCs 
under  the  essential  use  criteria  set  out 
in  the  Act." 

Section  604(d)(2)  of  the  CAA  states 
that  "the  Administrator,  after  notice  and 
opportunity  for  public  comment,  shall, 
to  the  extent  such  action  is  consistent 
with  the  Montreal  Protocol,  authorize 
the  production  of  limited  quantities  of 
class  I  substances  solely  for  use  in 
medical  devices  if  such  authorization  is 
determined  by  the  Commissioner,  in 
consultation  with  the  Administrator,  to 
be  necessary  for  use  in  medical 
devices."  As  described  in  Section  II  of 
this  preamble,  EPA  and  FDA  have 
consulted  on  whether  the  limited 
quantities  contained  in  the  proposed 
rule  were  "necessary"  for  use  in 
medical  devices,  and  FDA  has 
determined  that  2737.3  tons  of  the 
proposed  amount  are  "necessary." 
Accordingly,  in  this  interim  final  rule, 
EPA  is  allocating  2737.3  tons  for  use  in 
medical  devices. 

With  regard  to  the  commentor's 
request  for  information,  the  letter  from 
FDA  states  the  following:  ".  .  .we 
(FDA)  have  examine  the  table  in  your 
[EPA]  proposed  rule  that  lists  the 
essential  use  amounts  requested  by 
sponsors  for  production  of  medical 
devices  (64  FR  59143,  Table  1).  We  have 
also  examined  the  information  you 
obtained  from  individual  sponsors 
regarding  their  intended  use  of  CFCs  in 
specific  products.  We  compared  this 
information  to  the  information  filed 
with  us  by  sponsors  in  their  annual 
reports."  FDA  goes  on  to  say  "In  listing 
the  amounts  we  believe  to  be  necessary 
for  use  in  medical  devices,  we  referred 
to  historical  use  and  have  included  an 
additional  amount  to  allow  for  overage, 
for  waste  during  manufacturing,  for 
uncertainties  in  the  supply  chain  of 
CFCs  since  they  are  no  longer  produced 
in  the  United  States,  for  changes  in 
future  market  shares  of  specific 
products,  as  well  as  for  unforeseen 
circumstances  in  the  market.  We  also 


provided  additional  amounts  based  on 
our  knowledge  of  certain  manufacturing 
problems.  In  addition,  we  eliminated 
any  double-counting  we  found  and 
eliminated  allocations  for  uses  not 
considered  essential  by  the  parties  to 
the  Montreal  Protocol,  even  if  those  uses 
are  currently  listed  in  our  regulation  at 
21  CFR  2.125(e)."  FDA  also  noted  that 
they  accounted  for  CFCs  for  use  in  the 
production  of  MDIs  that  would 
ultiinately  be  exported  to  Canada.  It 
should  be  noted  that  much  of  the  data 
that  FDA  used  in  their  analysis  were 
confidential  business  information  and 
cannot  be  shared  publicly.  These 
confidential  data  included  each 
applicant's  response  to  EPA's  request 
for  information  on  the  quantity  of  each 
CFC  to  be  used  in  the  manufacture  of 
specific  products  in  calendar  year  2000, 
EPA's  historical  data  on  yearly  import 
and  actual  use  of  CFCs  for  each 
company,  and  information  filed  with 
FDA  by  drug  sponsors  in  their  annual 
reports. 

The  commentor  further  stated  that  in 
order  to  achieve  the  congressional 
objective  of  reducing  and  eliminating 
production  and  use  of  ODS  "as 
expeditiously  as  possible,"  "EPA  and 
FDA  must  conclude  that  new  MDIs  are 
not  'necessary'  where  FDA  has 
approved  or  issued  an  'apposable'  letter 
for  a  CFC-free  alternative  involving  the 
same  active  moiety  and  overlapping 
labeling  as  that  in  the  CFC-containing 
MDI."  The  commentor  also  states  that  if 
EPA  nonetheless  finds  that  CFCs  are 
necessary  for  these  MDIs,  EPA  must 
limit  the  quantities  allocated  to  those 
that  are  necessary  until  the  CFC-free 
alternative  is  approved.  The  commentor 
goes  on  to  describe  this  stance  as  a 
"policy." 

Under  section  604(d)(2)  of  the  CAA, 
FDA  (in  consuhation  with  EPA) 
determines  whether  production  or 
import  of  CFCs  for  MDIs  is  necessary. 
EPA  does  not  independently  make  such 
a  determination,  as  the  comment 
appears  to  suggest.  We  defer  to  FDA  on 
the  wisdom  of  adopting  the  policy  urged 
by  the  commentor.  The  commentor  has 
not  demonstrated  that  this  policy  is 
compelled  by  the  statutory  language. 
For  purposes  of  today's  action,  we  are 
relying  on  FDA's  determination  that  the 
quantities  allocated  in  the  final  rule  are 
"necessary." 

One  commenter  stated  that  EPA  must 
ensure  that  its  allocation  is  consistent 
with  the  decisions  and 
recommendations  of  the  Parties  to  the 
Montreal  Protocol.  The  commenter 
refers  to  two  existing  decisions: 
Decision  IV/25,  which  provides  criteria 
for  assessing  essential  uses  for  purposes 
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of  the  Protoco  I's  control  measures,  and 
Decision  Vllly  10,  which  addresses  the 
transition  aw;  y  from  CFC-based  MDIs. 

Decision  IV '25  contemplates  that 
Parties  nominating  essential  uses  will 
apply  the  statisd  criteria  at  the  time  of 
nomination,  and  that  the  Protocol's 
Technology  ajid  Economic  Assessment 
Panel  will  ap[ily  these  criteria  in 
developing  its  recommendations  on 
whether  the  Pjrties  should  approve  the 
nominated  usos  and  quantities  at  their 
yearly  meetin; ;.  Thus,  these  criteria 
drive  the  esse:  itial  use  process  at  the 
international  level.  The  uses  to  which 
we  are  allocating  CFCs  in  today's  action 
were  approved  at  the  Tenth  Meeting  of 
the  Parties,  aflpr  nomination  by  the  U.S. 
and  evaluation  by  the  Technology  and 
Economic  Assessment  Panel.  Therefore, 
we  believe  toe  ay's  allocation  is 
consistent  wit  i  the  Protocol.  In 
addition,  the  c  ommenter  has  not 
identiBed  any  respect  in  which  these 
uses  fail  to  me  et  the  criteria  in  Decision 
IV/25. 

Decision  VT I/IO  describes  a  variety  of 
actions  that  Pc  rties  are  to  request  MDI 
companies  to  i  mdertake.  For  example. 
Parties  are  to  '  request  companies 
applying  for  \  DI  essential-use 
exemptions  to  demonstrate  that  they  are 
undertaking  ir  dividual  or  collaborative 
industry  efforts,  in  consultation  with  the 
medical  comir  unity,  to  educate  health- 
care professionals  and  patients  about 
other  treatmen  t  options  and  the 
transition  to  non-CFC  alternatives." 
(Decision  VIIL  10(2))  The  TEAP 
Handbook  on  1  essential  Use 
Nominations  v^as  revised  in  1997  to 
incorporate  re(  [uests  relevant  to 
Decision  VIII/  0.  For  example,  question 
B.2.  of  the  forr  i  entitled  "Nomination  of 
the  Aerosol  Mistered  Dose  Inhaler  (MDI) 
as  an  Essential  Use,"  in  Appendix  D  of 
the  TEAP  Ham  ibook  on  Essential  Use 
Nominations,  lequests  applicants  to 
"List  and  descibe  in  detail  the 
education  effoits,  individual  and/or 
collaborative,  being  undertaken  to 
advise  patients  and  health  care 
professionals  ajbout  treatment  options 
and  the  transit  on  to  non-CFC 
alternatives."  liPA  requests  companies 
applying  for  MDI  essential-use 
exemptions  to  submit  the  information 
specified  in  this  TEAP  Handbook, 
including  the  information  relevant  to 
Decision  VIII/1 0  .  Nevertheless,  we  do 
not  view  Decis  on  VIII/10  as  imposing 
barriers  to  alio  ;ation.  The  Decision  does 
not  attach  any  consequences  to  the 
company's  fail  are  to  comply  writh  any  of 
the  requests.  T  le  commenter  incorrectly 
describes  Decision  VIII/10  as 
"requiring"  m?  nufacturers  of  CFC  MDIs 
to  take  the  spei  ;ified  actions.  By  its  own 


terms,  the  Decision  simply  states  that 
Parties  "will  request"  companies  to  take 
these  actions. 

One  commenter  stated  that  under  the 
CAA  EPA  cannot  allocate  CFCs  to 
Medisol  Laboratories  for  use  in  their 
generic  albuterol  MDI  because  this 
product  does  not  fall  within  the 
definition  of  a  "medical  device"  under 
the  statute.  For  reasons  stated  above, 
EPA  considers  the  generic  albuterol  MDI 
to  be  a  medical  device  as  defined  by  the 
statute  and  thus  eligible  to  receive 
essential  use  allowances.  While  we  are 
aware  that  FDA  has  approved  a  CFC-free 
albuterol  product,  FDA  has  not 
determined  that  this  product  is  a  "safe 
and  effective  alternative"  to  the  Medisol 
generic  albuterol  MDI.  In  addition, 
albuterol  is  an  adrenergic 
bronchodilator.  FDA  continues  to  regard 
the  use  of  CFCs  in  "(mletered-dose 
adrenergic  bronchodilator  human  drugs 
for  oral  inhalation"  as  essential  (21  CFR 
2.125(e)(3)).  Because  FDA's  list  of 
essential  uses  makes  no  reference  as  to 
whether  a  drug  product  is  generic  or 
branded,  we  believe  all  MDIs  for  which 
we  are  allocating  CFCs  are  covered 
under  21  CFR  2.125  regardless  of 
whether  they  were  or  will  be  approved 
under  an  NDA  or  ANDA.  Therefore,  we 
believe  that  CFC  albuterol  MDIs  are 
"medical  devices."  Finally,  we  have 
based  our  allocation  of  49  tons  of  CFCs 
to  Medisol  on  FDA's  determination  that 
this  quantity  is  "necessary"  under  CAA 
section  604(d)(2). 

One  commenter  stated  that  Sciarra's 
application  for  essential  use  allowances 
for  production  of  albuterol,  epinephrine 
hydrochloride,  ipratropium  bromide, 
triamcinalone  acetonide, 
beclomethasone  dipropionate,  and 
cromolyn  sodium  MDIs  should  be 
denied  because  these  products  do  not 
satisfy  many,  if  not  all  of  the 
requirements  set  by  the  CAA.  According 
to  the  commenter,  an  albuterol  MDI 
should  not  qualify  as  a  "medical 
device"  under  the  CAA  because  there  is 
a  "safe  and  effective  alternative 
propellant"  (HFC-134a),  that  is,  a  safe 
and  effective  alternative  to  the  CFCs 
used  in  albuterol  MDIs.  Additionally, 
the  commenter  stated  that  FDA  has  not 
determined  that  the  generic  products 
listed  above  are  essential  after  notice 
and  opportunity  for  public  comment. 
The  commenter  also  noted  that  FDA  has 
issued  apposable  letters  for  CFC-fi^e 
versions  of  all  the  above  moieties  except 
epinephrine  and  ipratripium,  and 
concluded  that  even  if  these  products 
quality  as  "medical  devices,"  the 
allocation  of  CFCs  is  not  "necessary." 
Additionally,  the  commenter  stated  that 
Sciarra's  application  provided 


inadequate  information  in  its  response 
to  the  Protocol  criteria.  Specifically, 
Sciarra  did  not  provide  information 
about  the  availability  of  alternatives  to 
CFC  MDIs  or  information  on  its  plans 
for  implementation  of  these  alternatives. 
The  commenter  did  note  that  Sciarra 
had  stated  that  it  would  develop  its  own 
non-CFC  products  after  receiving 
approval  for  its  CFC-containing 
products. 

As  stated  before,  while  FDA  has 
approved  a  CFC-free  albuterol  product. 
FDA  has  not  determined  that  this 
product  is  a  "safe  and  effective 
alternative"  to  any  other  albuterol 
product.  In  addition,  albuterol  is  an 
adrenergic  bronchodilator.  FDA 
continues  to  regard  the  use  of  CFCs  in 
"(mletered-dose  adrenergic 
bronchodilator  human  drugs  for  oral 
inhalation"  as  essential  (21  CFR 
2.125(e)(3)).  Therefore,  we  believe  that 
CFC  albuterol  MDIs  are  "medical 
devices."  Our  understanding  is  that 
FDA  has  always  added  uses  to  its 
essential  use  list  through  notice  and 
comment  rulemaking.  Because  FDA's 
list  of  essential  uses  makes  no  reference 
as  to  whether  a  drug  product  is  generic 
or  branded,  we  believe  all  MDIs  for 
which  we  are  allocating  CFCs  are 
covered  under  21  CFR  2.125  regardless  . 
of  whether  they  were  or  will  be 
approved  under  an  NDA  or  ANDA.  In 
Sciarra's  response  to  the  CAA  section 
114  letter  that  EPA  sent  to  MDI 
manufacturers  on  October  13, 1999, 
Sciarra  provided  a  refined  fist  of 
moieties  for  the  MDIs  for  which  it  is 
requesting  CFCs.  The  use  of  any  of  these 
moieties  in  an  MDI  is  essential  under  21 
CFR  2.125(e).  With  the  regard  to  the 
issue  of  whether  CFCs  are  "necessary" 
for  the  Sciarra  MDIs,  we  are  relying  on 
FDA's  determination.  FDA,  in  its 
analysis  of  the  amount  of  CFCs 
necessary  for  the  production  of  MDIs, 
determined  that  much  of  the  quantity 
we  had  proposed  to  allocate  to  Sciarra 
was  not  "necessary"  because  at  present, 
Sciarra  does  not  have  any  currently 
approved  CFC  MDIs.  The  essential  use 
allocation  for  Sciarra  was  reduced 
accordingly  in  this  interim  final  rule. 

The  TEAP  Handbook  contains  several 
questions  relating  to  the  availability  of 
alternatives.  As  we  noted  earlier,  many 
of  the  questions  in  the  current  TEAP 
Handbook  derive  from  Decision  VIII/10. 
This  Decision  directs  the  Parties  to 
request  certain  information  from 
companies  applying  for  MDI  essential- 
use  exemptions.  However,  it  does  not 
attach  specific  consequences  to  a 
company's  failure  to  provide 
information,  nor  does  it  state  what 
constitutes  an  adequate  response. 
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One  commenter  stated  that  the 
application  for  CFCs  from  Schering 
should  be  denied  only  if  EPA  also 
denies  CFC  applications  for  albuterol 
MDIs  for  all  other  companies  marketing 
such  products.  The  commenter 
identified  Schering  as  the  company  that 
markets  the  non-CFC  albuterol  MDI.  For 
the  reasons  stated  above,  EPA  is 
allocating  CFCs  to  manufacturers  of  CFC 
albuterol  MDIs,  including  Schering. 

One  commenter  stated  that  the  public 
version  of  the  application  for  the 
hitemational  Pharmaceutical  Aerosol 
Consortium  (IP AC)  did  not  provide 
information  about  the  specific  products 
that  would  be  manufactured  using  the 
essential  use  allowances.  The 
commenter  noted  that  Medeva  Americas 
is  one  of  the  companies  identified  in  the 
IP  AC  proposal,  and  stated  that  this 
company  markets  a  generic  CFC 
albuterol  MDI.  The  commenter  further 
stated  that  another  IP  AC  company, 
Glaxo  Wellcome,  markets  a  CFC 
albuterol  MDI.  According  to  the 
commenter,  neither  of  these  companies 
should  receive  CFC  allocations  for  these 
products. 

IP  AC  completed  the  appUcation  for 
essential  use  allowances  in  accordance 
with  the  TEAP  Handbook.  EPA 
requested  information  about  the  specific 
products  for  which  the  allowances 
would  be  used  from  IPAC's  member 
companies  in  a  letter  issued  pursuant  to 
section  114  of  the  CAA  on  October  13, 
1999.  The  responses  to  these  letters  are 
considered  confidential  business 
information  and  are  therefore  not 
available  in  the  public  docket.  As  stated 
earlier  FDA  used  this  information  in  its 
analysis  of  what  quantities  of  CFCs  are 
necessary  for  the  production  of  medical 
devices  as  defined  in  the  Act.  Each  of 
the  products  for  which  FDA  determined 
a  quantity  of  CFCs  to  be  necessary  is 
"essential"  under  21  CFR  2.125(e). 
Since  the  commenter  specifically 
mentions  albuterol,  we  note  again  that 
albuterol  is  an  adrenergic 
bronchodilator.  FDA  continues  to  regard 
the  use  of  CFCs  in  "[mietered-dose 
adrenergic  bronchodilator  human  drugs 
for  oral  inhalation"  as  essential  (21  CFR 
2.125(e)(3)).  Our  understanding  is  that 
FDA  has  always  added  uses  to  its 
essential  use  list  through  notice  and 
comment  rulemaking.  Because  FDA's 
list  of  essential  uses  makes  no  reference 
as  to  whether  a  drug  product  is  generic 
or  branded,  we  believe  all  MDIs  for 
which  we  are  allocating  CFCs  are 
covered  under  21  CFR  2.125  regardless 
of  whether  they  were  or  will  be 
approved  under  an  NDA  or  ANDA. 
Furthermore,  as  stated  before,  while 
FDA  has  approved  a  CFC-free  albuterol 


product,  FDA  has  not  determined  that 
this  product  is  a  "safe  and  effective 
alternative"  to  any  other  albuterol 
product.  Therefore,  we  believe  that  CFC 
albuterol  MDIs  are  "medical  devices." 

One  commenter  stated  that  EPA 
determines  the  safety  and  efficacy  of 
alternatives  to  CFCs  under  the 
Significant  New  Alternatives  Policy 
(SNAP)  program  (section  612  of  the 
CAA).  The  commenter  further  stated 
that  EPA  relies  upon  FDA's  approval  of 
medical  products  containing  alternative 
propellants  as  a  determination  that  the 
alternative  propellant  has  no  adverse 
human  health  effects.  The  commenter 
concluded  that  "when  FDA  approves  a 
product  containing  an  alternative 
propellant  as  safe  and  effective  under 
the  FDCA,  EPA  concludes  that  the  non- 
CFC  propellant  in  that  product  is  safe 
and  effective  for  the  purposes  of  the 
CAA." 

Under  section  612  of  the  CAA,  EPA 
determines  whether  substitutes  for 
ozone-depleting  substances  may  present 
adverse  effects  to  human  health  or  the 
environment.  In  the  SNAP  rule 
pubUshed  in  the  Federal  Register  on 
March  18, 1994  (59  FR  13044),  EPA 
stated:  "Some  medical  devices  *  *  * 
currently  contain  class  I  or  class  n 
compounds.  The  Agency  has 
determined  that  such  products  are 
exempt  from  further  review  for  human 
health  effects  under  the  SNAP  program 
where  FDA  approval  of  such  effects  is 
required  before  a  product  can  be 
introduced  into  commerce.  EPA  will 
rely  in  its  SNAP  determination  on 
FDA's  conclusions  regarding  health 
effects.  The  Agency  believes  this 
exemption  is  justified  because  of  the 
higher  burden  of  proof  placed  on 
submitters  under  the  FDCA.  However, 
the  Agency  wall  continue  to  evaluate  all 
other  environmental  effects  of  the 
proposed  substitute,  and  will  consult 
with  the  FDA  to  determine  the 
appropriate  course  of  action."  (59  FR 
130660). 

The  quoted  language  simply  indicates 
that  EPA  will  conclude  that  a  substitute 
does  not  present  adverse  health  effects 
if  FDA  approves,  under  the  FEXHA,  a 
product  containing  the  substitute.  It 
does  not  say  that  EPA  will  treat  the 
product  approval  as  a  determination 
that  the  substitute  is  a  "safe  and 
effective  alternative"  to  the  ODS  for 
purposes  of  section  601(8)(A).  FDA 
approval  of  a  CFC-free  MDI  under  the 
FDCA  does  not  constitute  approval  of 
the  non-CFC  propellant  as  safe  and 
effective.  Such  approval  relates  to  the 
product  in  its  entirety,  not  to  the 
propellant.  Therefore,  it  would  be 
inappropriate  for  the  EPA  to  conclude 


from  FDA's  approval  of  a  non-CFC  MDI 
that  the  non-CFC  propellant  had  been 
approved  for  use  in  MDIs  generally.  In 
listing  acceptable  alternatives  under  the 
SNAP  program,  EPA  does  not  intend  to 
preempt  FDA's  role  in  approving 
individual  products  or  in  deciding 
whether  a  particular  product  is  a  safe 
and  effective  alternative  for  another. 

V.  Administrative  Requirements 

A.  Unfunded  Mandates  Refonn  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  EPA  estabUshes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabhng  officials  of  affected  small     j 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 
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B.  Executive  C  rder  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Octobe-  4.  1993),  the  Agency 
must  determin  s  whether  this  regulatory 
action  is  "sign  ficant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  c  f  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  acti  )n"  as  one  that  is  likely 
to  result  in  a  nile  that  may: 

(1)  Have  an  i  nnual  effect  on  the 
economy  of  $1 30  million  or  more,  or 
adversely  affec  I  in  a  material  way  the 
economy,  a  sedor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  ]  lublic  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  ^rious  inconsistency  or 
otherwise  intei  fere  with  an  action  taken 
or  planned  by  mother  agency; 

(3)  Materiall  r  alter  the  budgetary 
impact  of  entit  ement,  grants,  user  fees, 
or  loan  prograi  is  or  the  rights  and 
obligations  of  i  ecipients  thereof;  or 

(4)  Raise  no\el  legal  or  policy  issues 
arising  out  of  li  jgal  mandates,  the 
President's  pri  )rities,  or  the  principles 
set  forth  in  the  Executive  Order.  It  has 
been  determin((d  by  OMB  and  EPA  that 
this  action  is  n  3t  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Ord<  r  12866  and  is  therefore 
not  subject  to  C  )MB  review  under  the 
Executive  Ord(  r. 
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control  number  2060-0170  (EPA  ICR 
No.  1432.16). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 


requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  determined  that  it  is 
not  necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  only  entities  that  are 
directly  affected  by  this  allocation  are 
those  to  which  CFCs  and  other  ODSs  are 
being  allocated.  There  are  only  ten 
entities  which  are  affected  by  this 
rulemaking  (see  table  1  above).  This  rule 
does  not  have  an  adverse  economic 
impact  on  any  entity  because  it  grants 
exceptions  to  a  pre-existing  ban. 

F.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  and  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
■  and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  the 
phaseout  schedule  and  exemptions 
established  by  Congress  in  Title  VI  of 
the  Clean  Air  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
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inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

H.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 


rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  siunmary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 
This  interim  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between,the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  interim 
final  rule  will  affect  only  the  ability  of 
private  entities  and  the  national 
government  to  recyiest  production  of 
controlled  ozone-depleting  substances. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

VI.  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  this 
action  in  the  Federal  Register.  Under 
Section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
judicial  proceedings  brought  to  enforce 
those  requirements. 

VII.  Congressional  Review 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  January 
6,  2000.  EPA  will  submit  a  reporf 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Chlorofluorocarbons,  Exports, 
Hydrochlorofluorocarbons,  Imports, 
Ozone  layer.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  30. 1999. 
Carol  M.  Browner, 
Administrator. 

40  CFR  Part  82  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  A— Production  and 
Consumption  Controls 

2.  Section  82.4(t)(2)  is  amended  by    * 
revising  the  table  to  read  as  follows: 

§82.4    Prohibitions. 

*        *        *   «aM(        *        * 
(t)*   *   • 
(2)  •   *  *     - 
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Table  I.— Essential  Use  Allcxjation  for  Calendar  Year  2000 


Company 


Chemical 


Quantity 
(metric  tons) 


( )  Metered  Dose  Inhalers  for  Treatment  of  Asthma  and  Chronic  Obstructive  Pulmonary  Disease  (in  metric  tons) 


International  Pharmaceutical  Aerosol  Consortium  (IPAC) — Medeva  Americas,  Inc., 
Boehringer  Ing^lheim  Pharmaceuticals,  Glaxo  Wellcome,  Rhone-Poulenc  Rorer, 
3M. 

Medisol  Lat)oratorfes,  Inc. 


Schering  Corpora  ion 


Sdarra  Laboratori  ss,  Inc 


CFC-1 1  or , 
CFC-12  or 
CFC-1 14 
CFC-1 1  or , 
CFC-12  or 
CFC-1 14 
CFC-1 1  or . 
CFC-12  or 
CFC-1 14 
CFC-1 1  or . 
CFC-12  or 
CFC-1 14 


1639.0 

49.0 

1048.0 

1.3 


2)(li)  Cleaning,  Bonding  and  Surface  Activation  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National 

United  States  Air 


Aeronautics  and  Space  Administration  (NASA)/Thiokol  Rocket 
•orce/Titan  Rocket  


Methyl  Chloroform 
Methyl  Chloroform 


56.7 

3.4 


[PR  Doc.  00-273  tfiled  1-5-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
oile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-CE-72-AD] 

RIN  2120-AA64 

» 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Model  3201 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  British 
Aerospace  Jetstream  Model  3201 
airplanes.  The  proposed  AD  would 
require  inspecting  the  fuel  quantity 
indication  system  for  damage  to  the 
insulation  of  the  wiring  within  the  fuel 
tanks.  Damage  is  defined  as  corrosion 
(indicated  by  a  dark  stain),  cuts,  or 
nicks.  The  proposed  AD  would  also 
require  replacing  or  repairing  any 
damaged  wiring.  The  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  damage  to  the 
insulation  of  the  wiring  within  tlje  fuel 
tanks  of  the  fuel  quantity  indication 
system,  which  could  result  in  a 
malfunction  in  the  cockpit  indicators 
and/or  electrical  sparking  inside  the  fuel 
tank  with  consequent  fire  or  explosion. 
DATES:  Comments  must  be  received  on 
or  before  February  9,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-72- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  holidays  excepted. 


Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  672345;  facsimile: 
(01292)  671625.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4145;  facsimile:  (816)  329-3091. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-72-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-72-AD,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106. 


Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  British 
Aerospace  Jetstream  Model  3201 
airplanes.  The  CAA  reports  that,  during 
a  routine  inspection,  damage  to  the 
insulation  of  the  wiring  within  the  wing 
fuel  tanks  of  the  fuel  quantity  indication 
system  on  two  of  the  affected  airplanes 
was  revealed.  Further  investigation 
shows  that  the  damage  to  the  insulation 
occurred  during  factory  installation. 

This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  a  malfunction  in  the  cockpit 
indicators  and/or  electrical  sparking 
inside  the  fuel  tank  with  consequent  fire 
or  explosion. 

Relevant  Service  Information 

British  Aerospace  has  issued 
Jetstream  Alert  Service  Bulletin  28-A- 
JA990841,  Original  Issue:  September  8, 
1999;  and  Jetstream  Alert  Service 
Bulletin  28-A-JA990841  Revision  No. 
1:  November  12, 1999.  These  docimients 
include  procedures  for  inspecting  the 
fuel  quantity  indication  system  for 
damage  to  the  insulation  of  the  wiring 
within  the  fuel  tanks,  and  replacing  or 
repairing  any  damaged  wiring. 

The  CAA  classified  these  service 
bulletins  as  mandatory  and  issued 
British  AD  003-09-99,  dated  September 
13,  1999,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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identified  that  h 
develop  in  othei 
Jetstream  Model 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsa  e  condition  has  been 
likely  to  exist  or 
British  Aerospace 
3201  airplanes  of  the 
same  type  desigi  i  registered  in  the 
United  States,  th  e  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
inspecting  the  fi  el  quantity  indication 
system  for  dama  je  to  the  insulation  of 
the  wiring  withi  i  the  fuel  tanks. 
Damage  is  deHntd  as  corrosion 
(indicated  by  a  qark  stain),  cuts,  or 
nicks.  The  propdsed  AD  would  also 
require  replacing  or  repairing  any 
damaged  wiringT  Accomplishment  of 
the  proposed  actions  would  be  required 
in  accordance  wjth  the  service 
information  pre\(iously  discussed. 

Compliance  Tim  e  Criteria  of  the 
Proposed  AD 

The  compliance  time  of  this  AD  is 
presented  in  both  calendar  time  and 
hours  time-in-sei  vice  (TIS).  Damage  to 
the  insulation  of  the  wires  in  the  fuel 
quantity  indicate  r  system  could  result 
in  corrosion  in  tlie  core  conductor. 
Corrosion  damag  e  can  then  develop 
regardless  of  wh(  tther  the  airplane  is  in 
flight,  and  may  not  develop  until  a  later 
time.  Therefore,  n  order  to  assure  that 
any  damage  doe?  not  go  undetected,  a 
compliance  time  of  both  hours  TIS  and 
calendar  time  (th  e  prevalent  one  being 
that  which  occurs  first)  is  proposed. 

Cost  Impact 

The  FAA  estiniates  that  115  airplanes 
in  the  U.S.  regist  7  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6(  1  workhours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  t  lat  the  average  labor 
rate  is  approximitely  $60  an  hour. 
Based  on  these  fi  jures,  the  total  cost 
impact  of  the  pre  posed  AD  on  U.S. 
operators  is  estimated  to  be  $414,000,  or 
$3,600  per  airplaie. 

Regulatory  Impa  ct 

The  regulation  j  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  Status,  on  the  relationship 
between  the  nati(  >nal  government  and 
the  States,  or  on  he  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  ;ovemment.  Therefore, 
it  is  determined  1  lat  this  proposed  rule 
would  not  have  f  jderalism  implications 
under  Executive  Drder  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  a  ;tion  (1)  is  not  a 
"significant  regu  atory  action"  under 
Executive  Order  ;2866;  (2)  is  not  a 
"significant  rule'  under  DOT 
Regulatory  Polici  ss  and  Procedures  (44 
FR  11034,  Februj  ry  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  Aerospace:  Docket  No.  99-CE-72- 
AD. 
Applicability:  )etstream  Model  3201 
airplanes,  all  serial  numbtrs,  certiHcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteraUon,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  damage  to  the  insulation  of  the 
wiring  within  the  fuel  tanks  of  the  fuel 
quantity  indication  system,  which  could 
result  in  a  malfunction  in  the  cockpit 
indicators  and/or  electrical  sparking  inside 
the  fuel  tank  with  consequent  fire  or 
explosion,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD  or  within  the  next  60  calendar  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  inspect  the  fuel  quantity 


indication  system  for  damage  to  the 
insulation  of  the  wiring  within  the  fuel  tanks. 
Damage  is  defined  as  corrosion  (indicated  by 
a  dark  stain),  cuts,  or  nicks.  Prior  to  further 
flight,  replace  or  repair  any  damaged  wiring. 
Accomplish  these  actions  in  accordance  with 
one  of  the  following: 

(1)  British  Aerospace  Jetstream  Alert 
Service  Bulletin  28-A-JA990841,  Original 
Issue:  September  8, 1999;  or 

(2)  British  Aerij^pace  Jetstream  Alert 
Service  Bulletin  28-A-JA990841,  Original 
Issue:  September  8, 1999;  Revision  No.  1: 
November  12, 1999. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
901  Locust,  Room  301 ,  Kansas  City,  Missouri 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Small  Airplane 
Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  document  should  be  directed  to 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport,  Ayrshire, 
KA9  2RW,  Scotland;  telephone:  (01292) 
672345;  facsimile:  (01292)  671625.  This", 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-09-99,  dated  September 
13, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  29,  1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  00-241  Filed  1-5-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Insular  Affairs 

15  CFR  Part  303 

[Docket  No.  991228350-9350-01] 

RIN  0625-AA55 

Proposed  Changes  in  Watch,  Watch 
Movement  and  Jewelry  Program  for 
the  U.S.  Insular  Possessions 

AGENCIES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Insular  Affairs,  Department  of  the 
Interior. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  Departments  invite 
public  comment  on  a  proposal  to  amend 
the  regulations  governing  duty- 
exemption  allocations  for  watch 
producers  and  duty-refund  benefits  for 
watch  and  jewelry  producers  in  the 
United  States  insular  possessions  (the 
U.S.  Virgin  Islands,  Guam,  American 
Samoa  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  ("CNMI"). 
The  proposal  would  amend  Subpart  A 
of  Title  15  CFR  Fart  303  by  establishing 
the  total  quantity  and  respective 
territorial  shares  of  insular  watches  and 
watch  movements  which  would  be 
allowed  to  enter  the  United  States  free 
of  duty  during  calendar  year  2000  and 
by  clarifying  the  definition  of  a  new 
firm  for  watches.  The  proposal  would 
also  amend  Subparts  A  and  B  of  15  CFR 
303  by  estabUshing  a  permanent 
formula  for  the  creditable  wage  ceiling. 
DATES:  Written  comments  must  be 
received  on  or  before  February  7,  2000. 
ADDRESSES:  Address  written  comments 
to  Faye  Robinson,  Program  Manager, 
Statutory  Import  Programs  Staff,  Room 
4211,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-3526,  same  address 
as  above. 

SUPPLEMENTARY  INFORMATION:  The 
insular  possessions  watch  industry 
provision  in  Sec.  110  of  Pub.  L.  No.  97- 
446  (96  Stat.  2331)  (1983),  as  amended 
by  Sec.  602  of  Pub.  L.  No.  103^65  (108 
Stat.  4991)  (1994);  additional  U.S.  Note 
5  to  chapter  91  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"),  as  amended  by  Pub.  L.  94- 
241  (90  Stat  263)  (1976)  requires  the 
Secretary  of  Commerce  and  the 
Secretary  of  the  Interior,  acting  jointly, 


to  establish  a  limit  on  the  quantity  of 
watches  and  watch  movements  which 
may  be  entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of 
watches  and  watch  movements  which 
may  be  entered  from  the  Virgin  Islands, 
Guam,  American  Samoa  and  the  CNMI. 
Regulations  on  the  establishment  of 
these  quantities  and  shares  are 
contained  in  Sec.  303.3  and  303.4  of 
Title  15,  Code  of  Federal  Regulations 
(15  CFR  303.3  and  303.4).  The 
Departments  propose  amending  Sec. 
303.14(e)  to  establish  for  calendar  year 
2000  a  total  quantity  of  3,366.000  units 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virgin  Islands  1,866,000 

Guam „ 500,000 

American  Samoa  500,000 

CNMI 500,000 

Compared  to  the  total  quantity 
established  for  1999  (63  FR  49666; 
September  17, 1998),  this  amount  would 
be  a  decrease  of  374,000  units.  The 
proposed  Virgin  Islands  territorial  share 
would  be  reduced  by  374,000  units  and 
the  shares  for  Guam,  American  Samoa 
and  the  CNMI  would  not  change.  The 
amount  we  propose  for  the  Virgin 
Islands  is  more  than  sufficient  for  the 
anticipated  needs  of  all  the  existing 
producers. 

The  enactment  of  Pub.  L.  106-36 
amended  additional  U.S.  notes  to 
chapter  71  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  to  provide 
a  duty-refund  benefit  for  any  article  of 
jewelry  within  heading  7113  which  is  a 
product  of  the  Virgin  Islands,  Guam, 
American  Samoa  or  the  CNMI  in 
accordance  with  the  new  provisions  of 
the  note  in  chapter  71  and  additional 
U.S.  note  5  to  chapter  91.  The 
Departments  published  a  final  rule  on 
December  1.  1999  (64  FR  67149)  which 
amended  the  regulations  by  changing 
Title  15  CFR  Part  303  to  include  jewehy 
and  creating  a  Subpart  A  for  the  insular 
watch  and  watch  movement  regulations 
and  a  Subpart  B  for  the  new  regulations 
pertaining  to  jewelry  duty-refund 
benefits  authorized  by  Pub.  L.  106-36. 
When  we  requested  comments  on  the 
proposed  jewelry  regulations,  we 
received  a  comment  regarding  the 
requirement  that  a  new  firm  be 
"completely  separate  from  and  not 
associated  with,  by  way  of  ownership  or 
control"  with  other  jewelry  program 
participants  in  the  territory.  In  the  final 
jewelry  rule,  we  revised  the  language 
using  new  terminology  borrowed  from 
existing  fair  trade  law  to  clarify  the 
lemguage.  To  ensure  consistency  and 
clarity,  we  propose  amending  Sec. 


303.2(a)(5)  to  include  the  new 
terminology  in  Subpart  A  as  well. 
We  also  propose  establishing  a 
permanent  formula  for  the  creditable 
wage  Ceiling  for  watches  and  jewelry  by 
amending  Sec.  303.2(a)(13),  Sec. 
303.14(a)(l)(i)  and  Sec.  303.16(a)(9). 
respectively.  The  creditable  wage 
ceihng  is  used  in  the  calculation  of  the 
value  of  the  production  incentive 
certificate  (duty  refund).  We  propose 
establishing  an  annual  wage  ceiling  up 
to  an  amount  equal  to  65%  of  the 
contribution  and  benefit  base  for  Social 
Security  as  defined  in  Sec.  230(c)  of  the 
Social  Security  Act,  as  amended  (42 
U.S.C.  430).  Until  1976,  the 
Departments  credited  wages  up  to  the 
contribution  and  benefit  base  for  Social 
Security.  In  that  year,  the  Departments 
adopted  an  independent  ceiling  lower 
than  the  contribution  and  benefit  base 
in  order  to  increase  the  incentive  for  the 
employment  and  training  of  territorial 
residents  in  skilled  jobs,  [see  40  FR 
54274  (1975))  Since  1983.  the 
Departments  have  revised  the  ceiling 
upwards  several  times  to  keep  pace  with 
inflation.  We  now  believe  that 
establishing  a  new  ceiling  in  the  form  of 
a  fixed  percentage  of  the  contribution 
and  benefit  base  for  Social  Security 
would  serve  the  public  interest.  It 
would  assist  producers  in  better 
planning  expenditures  and  calculating 
potential  profits  and  benefits.  This 
change  would  also  eliminate  the  need 
for  periodic  rulemaking  to  adjust  the 
ceiling,  provide  an  annual  incremental 
increase  consistent  with  the 
Departments'  past  policy  objectives,  id., 
and  create  transparency  in  the 
calculation  of  the  ceiling. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  the 
Chief  Counsel  for  Regulation  at  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule,  if  promulgated  as  final, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  There  are  currently  five  watch 
companies,  all  of  which  are  located  in 
the  Virgin  Islands.  Although  a  reduction 
of  the  2000  Virgin  Islands  territorial 
share  of  duty-exemption  is  being 
proposed,  the  reduced  amount  would 
still  represent  more  than  twice  the 
amount  of  duty-exemption  used  in 
1998.  The  statute  does  not  permit  a 
lower  amount  in  the  year  2000. 
Similarly,  clarifying  new  entrant 
affiliation  language  and  updating  the 
creditable  wage  ceiling  with  a 
permanent  aimual  mechanism  will  not 
impose  any  cost  or  have  any  other 
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adverse  econoipic  effect  on  the 
producers. 

Paperwork  Rec  uction 
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no  new 
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Act 
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c  Btermined  that  the 
rulei  laking  is  not  significant 
Executive  Order  12866. 


in  15  CFR  Part  303 

ve  practice  and 

Samoa,  Customs 

,  Guam,  Imports. 

Northern  Mariana 

ing  and  record  keeping 

Virgin  Islands,  Watches 

>et  forth  above.  The 
p  ropose  to  amend  15  CFR 
ows: 


303— WlATCHES,  WATCH 
AND  JEWELRY 


uthdrity  citation  for  15  CFR 
as  follows: 


L.  97-446,  96  Stat.  2331 
note):  Pub.  L.  103-^65, 108 
L  94-241.  90  Stat.  263(48 
);  Pub.  L.  106-36, 113  Stat. 


Authority: 
(19U.S.C.  1202 
Stat.  4991;  Pub. 
U.S.C.  1681 
127. 167. 

2.  Section  sfcs. 2(a)(5)  is  revised  to 
read  as  follow :: 


and  forms. 

Initiohs.  Unless  the  context 
othe  -wise: 


(5)  New  fink  is  a  watch  firm  which 
may  not  be  aff  liated  through  owmership 
or  control  with  any  other  watch  duty- 
refund  recipielnt.  In  assessing  whether 
persons  or  pai  ties  are  affiliated,  the 
Secretaries  wi  1  consider  the  following 
factors,  amonj  others:  stock  ownership; 
corporate  or  ft  mily  groupings;  franchise 
or  joint  ventuie  agreements;  debt 
financing;  anc  close  supplier 


relationships.  The  Secretaries  may  not 
find  that  control  exists  on  the  basis  of 
these  factors  unless  the  relationship  has 
the  potential  to  affect  decisions 
concerning  production,  pricing,  or  cost. 
Also,  no  watch  duty-refund  recipient 
may  own  or  control  more  than  one 
jewelry  duty-refund  recipient.  A  new 
entrant  is  a  new  watch  firm  which  has 
received  an  allocation. 

3.  The  first  sentence  of  §  303.2(a)(13) 
is  amended  by  removing  "up  to  the 
amount  per  person  showm  in 

§  303.14(a)(l)(i)"  and  adding  "up  to  an 
amount  equal  to  65%  of  the 
contribution  and  benefit  base  for  Social 
Security  as  defined  in  the  Social 
Security  Act  for  the  year  in  which  the 
wages  were  earned"  in  its  place. 

§303.14    [Amended] 

4.  Section  303.14(a)(l)(i)  is  amended 
by  removing  ".  up  to  a  maximum  of 
$38,650  per  person."  and  adding  ".  up 
to  an  amount  equal  to  65%  of  the 
contribution  and  benefit  base  for  Social 
Security  as  defined  in  the  Social 
Security  Act  for  the  year  in  which  the 
wages  were  earned."  in  its  place. 

5.  Section  303.14(e)  is  amended  by 
removing  "2,240.000"  and  adding 
"1,866.000"  in  its  place. 

§303.16    [Amendedl 

6.  The  first  sentence  of  §  303.16(a)(9) 
is  amended  by  removing  "up  to  the 
amount  per  person  of  $38,650"  and 
adding  "up  to  an  amount  equal  to  65% 
of  the  contribution  and  benefit  base  for 
Social  Security  as  defined  in  the  Social 
Security  Act  for  the  year  in  which  the 
wages  were  earned"  in  its  place. 
Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 

Administration,  Department  of  Commerce. 

Sandra  King. 

Acting  Director,  Office  of  Insular  Affairs, 

Department  of  the  Interior. 

[FR  Doc.  00-287  Filed  1-5-00;  8:45  am) 

BILUNO  COOE  3510-OS-P;  4310-93-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-172-0205A;  FRL-€519-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision  South 
Coast  Air  Quality  Management  District; 
Extension  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule;  extension  of  the 

comment  period. 

I 

summary:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  December  17,  1999  (64  FR 
70652).  On  December  17, 1999,  EPA 
proposed  a  disapproval  of  revisions  to 
the  California  State  Implementation 
Plan  concerning  federal  recognition  of 
variances  in  the  South  Coast  Air  Quality 
Management  District.  In  response  to 
requests  from  the  South  Coast  Air 
Quality  Management  District,  the  San 
Diego  Air  Pollution  Control  District,  and 
the  Regulatory  Flexibility  Group,  EPA  is 
extending  the  comment  period  for  14 
days. 

DATES:  The  comment  period  is  extended 
until  January  17.  2000. 
ADDRESSES:  Comments  should  be 
submitted  to:  Ginger  Vagenas.  Permits 
Office  (AIR-3).  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas  at  (415)  744-1252. 

Dated:  December  21. 1999. 
Felicia  Marcus. 

Regional  Administrator,  Region  IX. 
[FR  Doc.  00-272  Filed  1-5-00;  8:45  am] 
BILUNO  COOE  asao-so-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1244 

[STB  Ex  Parte  No.  385  (Sub-No.  4)] 

Modification  of  the  Carload  Waybill 
Sample  and  Public  Use  File 
Regulations 

AGENCY:  Surface  Transportation  Board. 
Transportation.  * 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  Modifications  to  the  existing 

regulations  are  proposed  that  would 

require  all  railroads  to  identify  contract 

movements  in  the  annual  carload 

waybill  sample.  A  30-year  limit  on  the 

confidentiality  of  the  "Waybill  Sample" 

is  also  proposed. 

DATES:  Comments  are  due  February  21, 

2000. 

ADDRESSES:  Send  comments  (an  original 

and  10  copies)  referring  to  STB  Ex  Parte 

No.  385  (Sub-No.  4)  to:  Surface 

Transportation  Board.  Office  of  the 

Secretary.  Case  Control  Branch.  1925  K 

Street,  NW,  Washington.  D.C.  20423- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

A.  Aguiar.  (202)  565-1527  or  H.  Jeff 
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Warren,  (202)  525-1533.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.) 

SUPPLEMENTARY  INFORMATION:  Railroads 
that  annually  terminate  4,500  or  more 
carloads  (or  5  percent  of  the  carloads  in 
any  State)  are  required  to  report  data, 
including  revenues,  on  individual 
movements  dravra  from  a  sampling  of 
their  traffic.  This  "Waybill  Sample"  is 
used  for  a  variety  of  purposes  by  the 
Board,  by  parties  appearing  before  the 
agency,  by  other  Federal  and  State 
agencies,  and  by  the  public  in  general. 
Because  of  the  current  widespread  use 
of  confidential  transportation  contracts 
in  the  railroad  industry,'  the  Waybill 
Sample  reporting  requirements  must  be 
revised  to  ensure  that  accurate  and 
representative  data  on  contract 
movements  are  reported. 2  At  the  same 
time,  confidentiality  must  be 
maintained  and  the  reporting  burden 
held  to  a  minimum. 

In  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR),  served  May  17, 
1999,  we  solicited  comments  on 
modifications  to  the  existing  regulations 
at  49  CFR  Part  1244  to  enhance  the 
usefulness  of  the  Waybill  Sample  and  to 
conform  to  requirements  of  the  National 
Archives  and  Records  Administration 
(Archives)  for  storing  historical  records. 
We  specifically  requested  comments  on 
requiring  all  railroads  to  identify  (flag) 
those  shipments  in  the  Waybill  Sample 
that  are  governed  by  transportation 
contracts  and  to  report  the  actual 
revenues  for  each  such  contract 
shipment.  We  explained  that,  to 
maintain  the  confidentiality  of  the 
contract  rate  information,  we  would 
substitute  an  average  revenue  value  for 
the  actual  revenues  in  the  version  of  the 
Waybill  Sample  that  is  made  publicly 
available.  We  suggested  that  these 
changes  would  fulfill  our  need  for  more 
complete  contract  data,  while  protecting 
sensitive  commercial  contract  rate 
information,  and  would  allow  others  to 
conduct  accurate,  broad-based  economic 
studies.  Finally,  we  requested 
comments  on  limiting  the 
confidentiality  of  the  Waybill  Sample 
records  to  20  years. 

We  received  comments  from  AAR,  the 
U.S.  Department  of  Transportation 
(DOT),  the  Western  Coal  Traffic  League 


'  The  Association  of  American  Railroads  (AAR) 
recently  advised  the  General  Accounting  Office  that 
70%  of  rail  traffic  moves  under  contract.  Failroad 
Begulation:  Changes  in  Railroad  Rates  and  Service 
Quality  Since  1990  (GAO/RCED-99-93,  Apr.  1999), 
p.23. 

'Most  class  I  railroads  identify  contract 
movements  in  the  Waybill  Sample.  Some  carriers, 
however,  do  not,  and  as  a  result,  the  accuracy  and 
representativeness  of  Waybill  Sample  suffers. 


(WCTL),  David  L.  Hall  (Hall),  and 
Escalation  Consultants,  Inc  (EC). 

1.  Identification  of  Contract  Shipments 

AAR  objects  to  mandatory  flagging 
and  suggests  that  the  decision  to 
identify  contract  movements  should  be 
left  to  the  carriers.  AAR  questions  the 
need  to  identify  contract  movements 
and  argues  that  the  flagging  requirement 
would  impose  added  administrative  and 
cost  burdens  on  the  railroads. 

DOT  supports  requiring  the  railroads 
to  identify  contract  shipments.  DOT 
states  that  this  change  will  bring  greater 
consistency  to  the  Waybill  Sample  and 
improve  the  Board's  capacity  to  monitor 
and  analyze  the  rail  industry.  WCTL 
and  Hall  also  support  requiring 
railroads  to  identify  contract  shipments 
in  the  Waybill  Sample,  suggesting  that 
it  will  increase  the  accuracy  of  the  data 
and  the  sample's  usefulness. 

We  agree  that  we  need  accurate 
information  on  the  rail  industry  for 
monitoring  and  regulating  that  industry. 
Inaccurate  information  on  the  amount 
and  nature  of  traffic  moving  imder 
contract  (and  thus  beyond  our 
regulatory  control)  could  affect  our 
assessment  of  the  potential  impact  of 
our  decisions  on  rail  transportation 
issues. 

The  collection  of  this  contract  data 
should  place  little  additional  burden  on 
the  industry.  The  proposed  rule  will 
have  no  impact  on  those  carriers  already 
flagging  contract  movements  and, 
judging  from  the  willingness  of  many 
railroads  to  do  so  voluntarily,  should 
place  only  a  relatively  minor  burden  on 
those  not  currently  flagging  contracts. 

2.  Masking  of  Contract  Revenues 

Under  current  procedures  each  carrier 
that  flags  contract  shipments  is 
permitted  to  encrypt  (mask)  the 
revenues  associated  with  such 
shipments  so  long  as  it  provides  us  with 
the  necessary  information  to  develop 
the  actual  contract  revenues.  In  an 
attempt  to  provide  a  more  useful 
method  of  masking  all  revenue 
information  in  the  Waybill  Sample,  we 
suggested  developing  an  average 
revenue  per  ton-mile  by  Standard 
Transportation  Commodity  Code  within 
broad  geographic  areas  that  we  would 
substitute  for  actual  revenues  in  the 
publicly  available  Waybill  Sample.  The 
commenting  parties  uniformly  oppose 
this  proposal.  AAR  is  concerned  that  the 
submission  of  unmasked  contract 
revenues  (even  though  the  revenues 
would  be  masked  prior  to  any  pubUc 
release)  would  increase  the  risk  of 
inadvertent  release  of  confidential 
information.  DOT.  EC,  WCTL  and  Hall 
are  concerned  that  the  use  of  broad 


geographic  aggregations  would  result  in 
worse,  rather  than  better,  information 
being  available.  Given  the  parties' 
universal  opposition  to  this  proposal, 
we  will  not  pursue  it  further. 

Under  the  proposed  regulations, 
railroads  will  be  allowed  to  continue  to 
develop  their  own  procedures  to  mask 
contract  revenues,  provided  that  those 
procediu-es  are  disclosed  to  us. 
However,  if  carriers  do  not  want  to 
develop  their  own  masking  procedures, 
we  will,  upon  request,  mask  the 
revenues  once  the  waybill  information 
is  submitted  or  provide  a  masking 
procedure  for  the  carriers  to  apply. 

3.  Waybill  Confidentiality  Time  Limit 

Finally,  to  conform  to  requirements 
for  storage  of  the  Waybill  Sample  by  the 
Archives,  the  ANPR  requested  comment 
on  limiting  the  confidential  treatment  of 
contract  revenue  information  contained 
in  the  Waybill  Sample  to  a  20-year 
period.  We  selected  20  years  because 
most  rail  contracts  do  not  exceed  a  20- 
year  term.  Thus,  we  believed  this  period 
would  be  adequate  to  protect 
commercially  sensitive  shipper  and 
railroad  data. 

AAR  argues  that  the  confidential 
information  should  never  be  made 
public  and  should  be  destroyed  at  the 
end  of  the  period  for  which  the  Board 
normally  maintains  these  records. 
WCTL  and  Hall  support  the  proposed 
20-year  confidentially  hmit,  while  EC 
regards  the  20-year  period  as  excessive 
and  suggests  a  time  limit  of  no  more 
than  5  to  7  years. 

The  Archives,  however,  has 
concluded  that  the  Waybill  Sample  is  a 
permanent  Board  record  and,  as  such, 
must  be  retained.  ^  Therefore,  our  task 
here  is  not  to  determine  whether  the 
Waybill  Sample  should  be  kept,  but 
rather  how  long  it  should  remain 
confidential.  We  are  concerned  about 
the  premature  release  of  information 
that  continues  to  have  proprietary 
commercial  value.  For  that  reason,  we 
now  propose  a  confidentially  period  of 
30  years,  a  period  significantly  longer 
than  the  term  of  any  rail  contract  of 
which  we  are  aware.  We  also  propose 
that  the  Waybill  Sample  be  sent  to  the 
Archives  as  we  maintain  it — ^the 
contract  flags  will  be  included,  but  the 
contract  revenue  will  remain  masked. 


^  In  accordance  with  the  National  Archives  and 
Records  Administrations  Act  of  1984.  Pub.  L.  98- 
497,  44  U.S.C.  101  note,  the  Waybill  Sample  was 
appraised  by  the  Archives  and  determined  to  be  a 
permanent  record  of  the  Board  (Request  to  Transfer. 
Approval,  and  Receipt  of  Records  to  National 
Archives  of  the  United  States  Job  Number  NN3- 
134-094-001).  Permanent  records  must  be 
transferred  to  the  Archives  under  44  U.S.C.  2107. 
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This  action  vill  not  significantly 
affect  either  th  s  quality  of  the  human 
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Burkes. 
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U.S.C.  11145. 

27,1999. 
Chairman  Morgan,  Vice 
,  and  Commissioner 


For  the  reasftns 
preamble,  title 


Federal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000  /  Proposed  Rules 


in  49  CFR  Part  1244 


set  forth  in  the 
49,  part  1244  of  the  Code 


of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  1244 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  721. 10707. 11144, 
11145. 

2.  Redesignate  §§  1244.3  through 
1244.8  as  §§  1244.4  through  1244.9. 

3.  Add  new  §  1244.3  to  read  as 
follows: 

§  1 244.3    Reporting  contract  shipment 
waybills. 

(a)  All  railroads  shall  identify  (flag) 
contract  shipment  waybills. 

(b)  The  revenue  associated  with 
contract  shipments  may  be  encrypted 
(masked)  to  safeguard  the 
confidentiality  of  the  contract  rates. 

(1)  Upon  written  request,  the  Board 
will  provide  a  masking  procedure  for  a 
railroad's  use  or  will  mask  the  contract 
revenues  when  the  waybill  sample  is 
filed  with  the  Board. 


(2)  When  a  raihroad  intends  to  use  its 
own  proprietary  masking  procedure, 
those  procedures,  and  any  changes  in 
those  procedures,  must  be  approved  by 
the  Board  thirty  (30)  days  prior  to  their 
use. 

(3)  All  railroads  that  use  a  proprietary 
masking  procedure,  and  intend  to 
continue  to  use  the  same  procedure, 
must  certify,  by  letter  to  the  Board,  prior 
to  January  31  each  year,  that  the 
contract  revenue  masking  procedures 
are  unchanged. 

(4)  All  correspondence  and 
certifications  concerning  masking 
procedures  should  be  addressed  to: 
Director,  Office  of  Economics, 
Environmental  Analysis,  and 
Administration,  Surface  Transportation 
Board,  Washington,  D.C.  20423-0001,     . 
ATTN:  Waybill  Coordinator. 

[FR  Doc.  00-209  Filed  1-5-00;  8:45  am] 
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proposed  rules  that  are  applicable  to  the 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Final  Results  of  Full  Sunset  Review: 
Brass  Sheet  and  Strip  From  the 
Netherlands 

[A-421-701] 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  full 
sunset  review:  Brass  sheet  and  strip 
from  the  Netherlands. 

SUMMARY:  On  August  26, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  antidumping  duty  order 
on  brass  sheet  and  strip  from  the 
Netherlands  (64  FR  46637)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  We  provided 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  comments  from  both  domestic 
and  respondent  interested  parties.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  this  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Melissa  G.  Skinner,  Office  "of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230;  telephone: 
(202)  482-1698  or  (202)  482-1560. 
respectively. 
EFFECTIVE  DATE:  January  6,  2000. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752(c)  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five- Year 


("Sunset")  Reviews  of  Antidumping  and 
Countervailing  duty  Orders,  63  FR 
13516  (March  20.  1998)  ("Sunset 
Regulations")  and  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
Year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

Imports  covered  by  this  order  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from  the 
Netherlands.  The  chemical  composition 
of  the  products  under  order  is  currently 
defined  in  the  Copper  Development 
Association  ("CDA")  200  Series  or  the 
Unified  Numbering  System  ("UNS") 
C20000  series.  This  order  does  not  cover 
products  the  chemical  composition  of 
which  are  defined  by  other  CDA  or  UNS 
series.  The  physical  dimensions  of  the 
products  covered  by  this  order  are  brass 
sheet  and  strip  of  solid  rectangular  cross 
section  over  0.006  inch  (0.15  millimeter) 
through  0.188  inch  (4.8  millimeters)  in 
gauge,  regardless  of  width.  Coiled, 
wound-on-re.els  (traverse-wound),  and 
cut-to-length  products  are  included.  The 
merchandise  subject  to  this  order  is 
currently  classifiable  under  items 
numbers  7409.21.00  and  7409.29.20  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
subject  to  this  order  is  dispositive. 

History  of  the  Order 

The  antidumping  duty  order  on  brass 
sheet  and  strip  ("BSS")  from  the 
Netherlands  was  published  in  the 
Federal  Register  on  August  12,  1988  (53 
FR  30455).'  In  that  order,  the 
Department  determined  that  weighted- 
average  dumping  margins  for  the 
Metallverken  Nederland  B.V.  and  all 
others  were  16.99  percent. ^ 


The  Department  has  conducted 
several  administrative  reviews  since 
that  time.  3  The  order  remains  in  effect 
for  all  producers  and  exporters  of  BSS 
from  the  Netherlands.  We  note  that  the 
Department  has  not  conducted  any 
investigation  with  respect  to  duty 
absorption  regarding  the  exports  of  the 
subject  merchandise. 

Background 

On  August  26, 1999,-the  Department 
published  the  preliminary  results  of  the 
sunset  review  on  BSS  from  the 
Netherlands."  Notwithstanding  a  finding 
of  a  significant  decline  in  the  import 
volumes  of  the  subject  merchandise 
after  the  issuance  of  the  order,  the 
Department  preliminarily  determined 
that  revocation  of  the  order  would  not 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping.  The  Department 
stated  that  although  import  volimies  of 
the  subject  merchandise  declined 
significantly  after  the  issuance  of  the 
order,  since  the  two  most  recent 
administrative  reviews  indicate  that 
dumping  of  the  subject  merchandise  has 
been  eliminated,  and  since  Outokumpu 
Copper  Strip,  B.V.  ("OBV")  presents 
effective  other  relevant  information  and 
arguments  explaining  why  it  is  unlikely 
that  OBV  would  resume  dumping  in  the 
United  States,  the  Department 
preliminarily  determines  that 


'  See  Antidumpirg  Duly  Order  of  Sales  at  Less 
Than  Fair  Value:  Brass  Sheet  and  Strip  From  the 
Netherlands.  53  FR  30455  (August  12. 1988). 

'  In  the  original  investigation,  Outokunipu  Copper 
Strip,  B.V.  ("OBV")  was  doing  business  under  the 
name,  Metallverken  Nederland  B.V.  (See  March  4. 
1999,  Substantive  Respon.se  of  OBV  at  5  (footnote 


4):  see  also  March  3,  1999,  Substantive  Response  of 
the  domestic  interested  parties  at  24.) 

'  See  Brass  Sheet  and  Strip  From  the  Netherlands: 
Final  Results  of  Antidumping  Duty  Administrative 
Reviews  (Corrections),  57  FR  11352  (April  2.  1992): 
Brass  Sheet  and  Strip  From  the  Netherlands:  Final 
Results  of  Antidumping  Administrative  Reviews,  57 
FR  9534  (March  19.  1992)  (this  review  consolidated 
first  and  second  reviews):  Brass  Sheet  and  Strip 
From  the  Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative  Review.  61  FR 
1324  (January  19.  1996):  Brass  Sheet  and  Strip  From 
the  Netherlands:  Amendment  to  Final  Results  of 
Antidumping  Duty  Administrative  Review.  62  FR 
33395  (June  19,  1997):  Brass  Sheet  and  Strip  Prom 
the  Netherlands:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR  1324  (January 
19.  1996):  Brass  Sheet  and  Strip  From  the 
Netherlands:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  51449  (October  1. 
1997):  and  Brass  Sheet  and  Strip  From  the 
Netherlands:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  49544  (September 
16. 1998).  See  also  the  final  results  of  the  latest 
administrative  review,  covering  the  period  1997- 
1998.  which  should  be  published  concurrently  with 
this  publication. 

'See  (Preliminary  Results  of  Full  Sunset  Review: 
Brass  Sheet  and  Strip  From  the  Netherlands.  64  FR 
46637  (August  26.  1999). 
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order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  this  case,  consistent  with  section 
752(c)  of  the  Act.  the  Department 
considered  whether  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  antidumping  duty  order; 
whether  the  imports  ceased  after  the 
issuance  of  the  order;  and  whether 
dumping  was  eliminated  and  import 
volumes  declined  significantly  after  the 
issuance  of  the  order.  We  found  that 
dumping  of  the  subject  merchandise 
continued  after  the  issuance  of  the 
order,  through  the  first,  second  and 
third  administrative  reviews.^  We  also 
found  that  OBV's  imports  of  subject 
merchandise  ceased  after  the  issuance  of 
the  order  for  four  administrative  review 
periods.'  but  resumed  in  1995.  Further, 
we  found  that  OBV  did  not  dump 
subject  merchandise,  at  a  level  above  de 
minimis,  during  the  periods  1995-1996 
and  1996-1997  (last  two  administrative 
review  periods). 

With  respect  to  import  volumes  of  the 
subject  merchandise,  the  data  reported 
by  both  OBV  and  the  domestic 
interested  parties  in  this  case  indicate 
that,  since  the  imposition  of  the  order, 
import  volumes  of  subject  merchandise 
have  declined  significantly.  In  addition, 
data  in  the  United  States  Customs 
Census  Bureau  IM-146s  and  import  data 
from  the  U.S.  International  Trade 
Commission  indicate  that  imports  of 
subject  merchandise  have  declined  over 
the  life  of  the  order.  No  party  in  this 
case  disputes  that  import  volumes  of 
subject  merchandise  declined 
significantly  since  the  issuance  of  the 
order.  Rather,  the  parties  have  argued 
over  the  significance  of  the  acquisition 
of  the  U.S.  producer,  American  Brass, 
by  OBV's  parent  company,  and  the 
corporate  decision  to  have  American 
Brass  play  the  primary  role  in  supplying 
subject  merchandise  to  the  U.S.  market. 

In  the  preliminary  results,  we  agreed 
with  OBV  that  the  acquisition  of 
American  Brass  makes  OBV's  position 
in  the  U.S.  market  rather  unique 
because  it  appeared  that  OBV  no  longer 
had  to  dump  subject  merchandise  in 
order  to  supply  the  U.S.  market,  and 
because  American  Brass  had  more  than 
adequate  capacity  to  meet  the  demand 
in  the  U.S.  market  for  BSS.  Given  these 
apparent  facts,  we  preliminarily  found 
persuasive  OBV's  argument  that  it 
would  not  make  sense  for  OBV  to 
jeopardize  the  economic  well  being  of 
American  Brass  by  undercutting  the 
prices  of  its  U.S.-produced  BSS  by 
resumption  of  dumping.  Because  we 


•  See  footnote  3. 


preliminarily  found  that  American  Brass 
was  to  bear  the  primary  responsibility  of 
satisfying  U.S.  customers'  needs  for 
BSS,  we  preliminarily  determined  that, 
despite  the  significant  decline  in  import 
volumes  of  subject  merchandise  after 
the  issuance  of  the  order,  the  two  most 
recent  reviews  were  probative  of  the 
behavior  of  the  company  absent  the 
discipline  of  the  order. 

As  noted  in  the  SAA,  at  883,  the 
determination  called  for  in  this  type  of 
review  is  inherently  predictive  and 
speculative.  Therefore,  we  have 
established  a  policy  of  relying  on  past 
behavior  as  a  predictor  of  future 
behavior.  In  light  of  OBV's  announced 
resumption  of  import  volumes  at  pre- 
order  levels,  we  now  find  that  the 
company's  behavior  during  the  most 
recent  administrative  reviews  can  no 
longer  be  considered  probative  of  OBV's 
behavior  absent  the  discipline  of  the 
order. '°  In  the  two  most  recent 
administrative  reviews,  OBV's  import 
volumes  were  abnormally  small  by  any 
measure. ' '  If  the  transfer  of  production 
and  sales  of  subject  radiator  strip  to 
American  Brass  were  permanent,  then 
these  small  import  volumes  could  be 
considered  normal  for  the  company  and 
the  margins  for  the  two  recent  reviews 
could  be  reflective  of  the  company's 
future  behavior.  By  contrast,  where,  as 
here,  a  company  will  resimie  imports  of 
the  subject  merchandise  at  levels 
expected  to  exceed  nearly  65  times  the 
import  volumes  in  the  two  most  recent 
reviews,  the  Department  is  compelled  to 
conclude  that  the  company's  pricing 
behavior  during  these  previous  periods 
in  which  import  volimies  were  small 
has  little  or  no  probative  value.  Due  to 
the  transfer  of  production  and  sales  of 
subject  radiator  strip  back  to  OBV,  the 
company  will  import  subject 
merchandise  in  volumes  that  equal  or 
exceed  the  volume  of  imports  during  the 
pre-order  period.  Accordingly,  we 
determine  that,  consistent  with 
established  policy,  the  margin  likely  to 
prevail  must  be  measured  based  on  the 
company's  behavior  at  the  time  of  the 
original  investigation.  Therefore,  we 
determine  that  revocation  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  the  Netherlands  under 
section  751(c)  would  be  likely  to  lead  to 
recurrence  of  sales  of  subject 
merchandise  at  less  than  fair  value.  We 
have  addressed  the  comments  received 
below. 


'"See  Sales  Verification  Report  at  39. 
• '  See  Comment  1  below. 
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Likelihood  of  Continuation  or 
Recurrence  of  Dumping 

Comment  1 :  The  domestic  interested 
parties  contend  that  the  factual  premises 
underlying  the  Department's 
preliminary  results  are  in  error;  namely, 
OBV  was  dumping  during  the  most 
recent  administrative  review;  The 
domestic  interested  parties  claim  that 
had  the  Department  not  allowed  OBV 
the  start-up  adjustment  and  quarterly 
(instead  of  yearly)  calculation  of  its  cost, 
OBV  would  have  been  found  to  be 
dumping  during  1997-1998  review 
period.  Assuming,  arguendo,  OBV  was 
not  dumping,  the  domestic  interested 
parties  further  argue  that  because  such 
a  Ending  was  based  on  a  small, 
unrepresentative  volume  of  sales  when 
compared  to:  (1)  OBV's  pre-order 
exports  of  the  subject  merchandise;  (2) 
the  current  size  of  the  U.S.  market  for 
the  subject  merchandise;  (3)  OBV's 
shipments  of  non-subject  merchandise; 

(4)  OBV's  shipments  in  its  home  market; 

(5)  OBV's  shipments  to  other  countries; 
or  (6)  OBV's  projected  volume  of 
shipments  to  the  United  States,  those 
few  sales  should  not  serve  as  the  basis 
for  a  finding  that  dumping  is  not  likely 
to  occur  in  the  future.  (See  the  domestic 
interested  parties'  brief  at  2  and  8-27, 
and  the  hearing  transcript  at  10-49  and 
97-108.) 

OBV  argues  that  the  start-up  cost 
adjustment  is  a  relatively  new  concept 
and,  as  a  result,  there  have  not  been 
many  applications  of  the  adjustment. 
However,  OBV  contends  that  the  rarity 
alone  should  not  be  considered  as  a 
determining  factor  in  finding  whether 
the  adjustment  is  warranted.  OBV 
further  argues  that  a  potential  distortive 
effect  of  metal  prices  on  margin 
calculation  was  recognized  by  the 
Department  from  the  beginning  (in  the 
original  investigation)  and,  therefore, 
allowing  a  cost  calculation  based  on 
quarterly  data  is  not  unusual  at  all.  (See 
OBV's  reply  brief  at  24-26,  and  brief 
transcript  at  56-97.) 

OBV  contends  that  its  export  volumes 
of  the  subject  merchandise  were  low 
during  the  last  three  administrative 
review  periods  due  to  the  acquisition  of 
American  Brass.  OBV  asserts  that  it 
never  stated  that  the  order  was  even  a 
reason  for  stopping  shipments.  In  other 
words,  OBV  claims  that  it  could  have 
sold  a  substantial  amount  of  subject 
merchandise  with  the  discipline  of  the 
order  in  place  had  OYJ  not  purchased 
American  Brass.  OBV  further  argues 
that,  at  any  rate,  the  Department 
determined,  in  its  most  recent 
preliminary  results  of  administrative 
review,  that  the  import  vohunes  in  the 
recent  administrative  reviews  constitute 


commercial  quantities.  In  addition,  OBV 
asserts  that  the  comparison  between 
pre-order  and  post-order  volumes  is 
meaningless  because  OBV  will  never 
return  to  pre-order  levels  on  account  of 
American  Brass's  presence  in  the  U.S. 
market.  OBV  basically  dismisses  the 
domestic  interested  parties'  various 
comparisons  of  OBV's  post-order  export 
volumes  of  the  subject  merchandise  as 
meaningless  by  resorting  to  the  fact  that 
the  much  larger  American  Brass's 
production  replaced  OBV's  exports  of 
the  subject  merchandise  to  the  United 
States.  Furthermore,  OBV  argues  that  its 
recent  shipment  levels  are  not 
aberrational  or  abnormally  small  in  the 
first  place,  and  to  the  extent  they  are 
deemed  small,  they  are  due  to  OYJ's 
purchase  of  American  Brass.  (See  OBV's 
reply  brief  at  2  and  24-40.) 

Department's  Position:  With  respect 
to  arguments  raised  regarding  the  results 
of  the  administrative  review,  we  refer 
interested  parties  to  the  final  results  of 
the  administrative  review. '^ 

Further,  in  light  of  the  arguments 
raised  in  this  sunset  review,  we  do  not 
agree  with  OBV  that  the  comparison 
between  OBV's  pre-and  post-order 
import  volumes  of  the  subject 
merchandise  to  the  United  States  is 
meaningless.  The  Act,  the  SAA,  the 
House  Report,  the  Senate  Report,  the 
Department's  Regulations,  and  the 
Sunset  Policy  Bulletin  provide  that,  in 
making  its  determinations  of  likelihood 
of  continuation  or  recurrence  of 
dumping,  the  Department  compare  the 
import  volumes  of  the  subject 
merchandise  for  the  period  before  and 
the  period  after  the  issuance  of  the 
order.  In  our  preliminary  results  we 
compared  the  import  volumes  for  the 
period  before  and  the  period  after  the 
issuance  of  the  order  and  found,  on  the 
basis  of  uncontroverted  evidence,  that 
there  was  a  significant  decline  in  the 
volume  of  imports  of  the  subject 
merchandise  after  the  issuance  of  the 
order.  However,  as  noted  above,  on  the 
basis  of  additional  information  and 
argument  provided  by  OBV,  we 
preliminarily  determined  that  the 
elimination  of  dumping  in  recent 
administrative  reviews  was, 
nonetheless,  probative  of  the  behavior  of 
OBV  without  the  discipline  of  the  order. 
For  the  purposes  of  these  final  results 
we  have  reconsidered  the  weight  to  be 
accorded  the  more  recently  calculated 
margins  and  have  determined,  in  light 
of  OBV's  stated  intent  to  begin 
importing  subject  merchandise  into  the 
United  States  at  pre-order  levels  once 
the  order  is  revoked,  that  the  more 
recently  calculated  margins  are  not 


probative  of  the  behavior  of  OBV  were 
the  order  revoked. 

Comment  2:  The  domestic  interested 
parties  insist  that  OYJ's  ownership  of 
American  Brass  is  by  no  means  unique; 
rather,  such  acquisition  is  a  standard 
practice  for  foreign  respondents  to  avoid 
the  dumping  laws.  Essentially,  the 
domestic  interested  parties  claim  that 
OYJ's  acquisition  of  American  Brass 
does  not  mean  that  OBV  is  not  hkely  to 
dump.  The  domestic  interested  parties 
further  note  that  the  purchase  of 
American  Brass  never  demonstrated  that 
OBV  stopped  dumping.  (See  the 
domestic  interested  parties  brief  at  3 
and  29-30,  and  the  hearing  transcript  at 
10-49  and  97-108.)         — 

OBV  contends  that  the  domestic 
interested  parties  misunderstood  the 
rationale  with  respect  to  OBV's 
uniqueness  argument.  Specifically,  OBV 
contends  that  its  unique  position  is 
derived  from  the  fact  that:  (1)  OBV  is  the 
sole  producer  of  the  subject 
merchandise  in  the  Netherlands;  (2)  the 
ownership  of  American  Brass  by  OBV's 
parent  company;  (3)  the  size  of 
American  Brass  vis-a-vis  OBV;  and  (4) 
the  relative  roles  of  OBV  and  American 
Brass  in  the  OYJ  Group.  In  any  case, 
OBV  argues  that  the  cases  cited  by  the 
domestic  interested  parties  were  based 
on  sparse,  limited  facts  available  and 
that  the  Department  never  addressed  a 
uniqueness  issue  in  these  cases.  (See 
OBV's  reply  brief  at  3  and  40-50,  and 
the  hearing  transcript  at  56-97.) 

Department's  Position:  The 
Department's  preliminary  results  that 
the  recently  calculated  margins  were, 
despite  the  significant  decrease  between 
pre-  and  post-order  import  volimies. 
nonetheless  probative  of  OBV's  behavior 
without  the  discipline  of  the  order  was 
based  on  OBV's  representation  that  the 
acquisition  of  American  Brass  enabled 
American  Brass  to  meet  the  U.S. 
demand  for  BSS,  thereby  replacing 
OBV's  exports  of  the  subject 
merchandise  to  the  United  States.  In 
part  on  this  basis,  we  stated  in  our 
preliminary  results  that  the  cessation  of 
imports  from  OBV  after  the  purchase 
"buttresses  the  notion  that  American 
Brass  basically  took  over  OBV's  exports 
of  the  subject  merchandise."  " 

Once  it  became  evident  that  OBV  will 
take  over  the  entire  production  of 
radiator  strip  from  American  Brass  and 
export  that  subject  merchandise  to  the 
United  States  from  the  Netherlands, 
OBV  undermined  its  uniqueness 
contention.  With  the  proposed 
production  shift  from  American  Brass  to 
OBV.  OBV's  contention  that  the 
purchase  of  American  Brass  and 


'^See  footnote  3,  supra. 


"See  footnote  4.  64  FR  at  46641.  supra. 
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of  brass  sheet  and  strip  exceeded  15 
million  pounds;  whereas,  in  1998 
import  volumes  have  been  well  imder  1 
million  pounds.  In  addition,  OBV  does 
not  negate  the  statistics  which  show  that 
OBV's  import  volumes  of  the  subject 
merchandise  decreased  significantly 
after  the  issuance  of  the  order. 
Consequently,  we  determine  that  the 
import  volumes  of  the  subject 
merchandise  declined  substantially  after 
the  issuance  of  the  order. 

In  conclusion,  although  the  three 
most  recent  reviews  indicate  that 
dumping  of  the  subject  merchandise  has 
been  eliminated,'*  since  import  volumes 
of  the  subject  merchandise  declined 
significantly,  we  determine  that 
recurrence  of  dumping  of  subject 
merchandise  from  the  Netherlands  is 
likely  if  the  order  were  revoked. 

Comment  3:  The  domestic  interested 
parties  assert  that  the  Department's 
preliminary  results  reflect  a  marked 
departure  from  the  standards 
established  in  the  statute,  the  SAA,  and 
the  Sunset  Policy  Bulletin,  based  on 
which  the  Department  determines 
whether  continuation  or  recurrence  of 
dumping  is  likely  should  the  order  be 
revoked.  Specifically,  the  domestic 
interested  parties  contend  that,  in  its 
preliminary  results,  the  Department 
ignored  the  facts  that  dumping 
continued  at  levels  above  de  minimis 
after  the  issuance  of  the  order  and  that 
the  import  volumes  of  the  subject 
merchandise  ceased  and  declined 
substantially  when  dumping  was 
eliminated.  The  domestic  interested 
parties  further  argue  that  the 
Department  should  rely  upon  what  OBV 
did  in  conjunction  with  the  order  and 
not  upon  what  OBV  says  it  will  do  in 
the  Mature  if  the  order  were  revoked. 
(See  October  26,  1999,  the  domestic 
interested  parties'  case  brief  at  1  and  4- 
7,  and  the  hearing  transcript  at  10—49 
and  97-108.) 

OBV  claims  that  the  Department's 
preliminary  decision  is  fully  consistent 
with  and  supported  by  a  plain  reading 
of  the  statute,  the  Department's 
Regulations,  and  the  Sunset  Policy 
Bulletin.  OBV  contends  that  the 
Department's  ultimate  mandate  in  a 
sunset  review  is  to  determine  whether 
revocation  of  an  order  is  likely  to  lead 
to  a  continuation  or  recurrence  of 
dumping,  and  as  such,  the  Department 
is  free  to  consider  all  record  evidence  in 
carrying  out  its  ultimate  mandate  in  a 
sunset  review.  OBV  claims  that  the 
Department  stated  that  it  makes  no 
sense  to  conclude  that  Outokumpu  is 
going  to  permit  OBV  to  dump  the 
subject  merchandise  in  the  United 


'•  See  footnote  3,  supra. 


States.  (See  November  1.  1999,  OBV's 
reply  brief  at  1  and  4-17,  and  the 
hearing  transcript  at  56-97.) 

Department's  Position:  We  do  not 
agree  with  the  domestic  interested 
parties'  characterization  that  the 
Department  ignored  the  facts  that 
dumping  continued  at  levels  above  de 
minimis  and  that  the  import  volumes  of 
the  subject  merchandise  declined 
substantially  after  the  issuance  of  the 
order.  In  the  preliminary  results,  the 
Department  noted  that  dumping 
continued  for  a  period  after  the  issuance 
of  the  order  and  further,  that  the  import 
volumes  of  the  subject  merchandise 
decreased  significantly  after  the 
issuance  of  the  order. 

As  noted  by  OBV,  in  a  sunset  review, 
consistent  with  our  regulations, 
interested  parties  are  invited  to  submit 
any  other  relevant  information  or 
arguments  that  the  party  would  like  the 
Department  to  consider.  (See  section 
351.218(d)(3)(iv)(B)  of  the  Sunset 
Regulation.)  In  this  review.  OBV 
submitted  additional  information  and 
argument  to  support  its  assertion  that 
the  significant  decrease  in  the  post- 
order  volume  of  imports  was  not 
dispositive  of  the  likelihood  issue.  We 
agree  with  OBV  that  the  Department  has 
the  discretion  to  consider  these 
arguments  in  the  course  of  determining 
whether  to  deviate  from  the  general 
policy.  Specifically,  our  Sunset  Policy 
Bulletin  enunciates  that,  with  a  given  se» 
of  facts,  the  Department  normally  will 
determine  whether  revocation  of  the 
order  is  likely  to  lead  to  continuation. 
(See  section  II.A.3  of  the  Sunset  Policy 
Bulletin.)  Nowhere  do  we  state  that  the 
Department  will  always  find  that 
dumping  is  likely  to  continue  or  recur 
when  dumping  has  been  eliminated  and 
there  has  been  a  significant  decline  in 
the  volume  of  imports. 

Comment  4:  The  domestic  interested 
parties  state  that  the  Department  erred 
in  basing  its  preliminary  results, 
without  invoking  good  cause,  on  OBV's 
unsolicited,  unilateral,  uninvestigated, 
and  self-serving  representations 
regarding  matters  which  would  more 
properly  fall  within  the  purview  of  the 
sunset  analysis  of  the  International 
Trade  Commission  ("Commission"). 
The  domestic  interested  parties  argue 
that  OBV's  claims  pertaining  to  the  role 
it  will  play  in  the  U.S.  market  (in  terms 
of  volumes  and  nature  of  the  products 
it  will  supply,  and  the  price  it  will 
charge)  and  pertaining  to  the 
competitive  conditions  of  the  U.S. 
market  of  the  subject  merchandise,  were 
unsolicited,  not  subject  to  follow-up 
questioning,  and  not  subject  to 
verification  by  the  Department.  Since 
the  Department  did  not  have  an 
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affirmative  showing  of  good  cause,  as 
required  by  the  statute,  the  domestic 
interested  parties  conclude  that  the 
Department  should  exclude  the 
aforementioned  other  factors  and  make 
its  final  determination  based  solely  on 
the  three-pronged  test  set  forth  in  its 
Sunset  Policy  Bulletin.  {See  the 
domestic  interested  parties  brief  at  1 
and  8-12,  and  the  hearing  transcript  at 
10-49  and  97-108.) 

OBV  notes  that  since  OBV  filed  its 
substantive  response  on  March  3, 1999, 
the  domestic  interested  parties  have  had 
an  ample  opportunity  to  request  follow- 
up  questions,  but  did  not  do  so.  OBV 
claims  that  its  substantive  response  is 
basically  a  questionnaire  response;  that 
there  is  nothing  improper  about  the 
Department  revoking  an  order  prior  to 
the  Commission's  decision;  and  that  the 
factors  considered  are  identical  to  the 
factors  typically  considered  by  the 
Commission  in  making  its  injury 
determination.  (See  OBV's  reply  brief  at 
13-17  and  the  hearing  transcript  at  5&- 
97.) 

Department's  Position:  We  disagree 
with  the  domestic  interested  parties' 
argument  that  the  Department  erred  in 
basing  our  preliminary  results  on 
unsolicited,  unilateral,  un-investigated, 
and  self-serving  representations  made 
by  OBV  pertaining  to  the  competitive 
conditions  of  the  U.S.  market. 
Consistent  with  the  Sunset  Regulations 
(section  351.218(d)(3)(iv)(B)),  a  party 
may  submit  in  its  substantive  response 
other  information  or  argument  the  party 
would  like  the  Secretary  to  consider. 
Other  parties  (that  filed  substantive 
responses)  may  then  rebut  those 
arguments  and  information.  Nothing 
precludes  the  Department  fi-om 
considering  the  type  of  information 
OBV  submitted  in  its  substantive 
response  and  the  Department  properly 
considered  this  information  and  the 
domestic  interested  parties'  rebuttals 
thereto  in  its  preliminary  results. 

Comment  5:  The  domestic  interested 
parties  note  that  the  Department's 
finding  that  American  Brass  would  bear 
the  primary  responsibility  of  satisfying 
the  U.S.  customers  of  radiator  strip  is 
contrary  to  OBV's  acknowledgment  that 
OBV  will  eventually  assume  the 
primary  responsibility  of  satisfying  its 
U.S.-based  customers  by  exporting  more 
than  15.8  million  pounds  of  subject 
radiator  strip  in  the  future.  Specifically, 
the  domestic  interested  parties  point  out 
inconsistent  claims  by  OBV:  on  one 
hand,  OBV  states  that  it  never  will 
rretum  to  pre-order  export  level  while, 
on  the  other  hand,  OBV  stipulates  that 
it  will  eventually  take  over  American 
Brass*  entire  production  of  radiator 
strip,  which  will  result  in  OBV 


exporting  the  subject  merchandise  to  the 
United  States  at  levels  greater  than  pre- 
order  export  voliunes  of  the  subject 
merchandise  to  the  United  States. 

The  domestic  interested  parties  assert 
that  since  OBV  readily  changed  its 
position  (production  shift  fi-om  OBV  to 
American  Brass  and  then  back  to  OBV), 
nothing  precludes  the  parent  company 
of  OBV,  OYJ,  from  changing  its  mind 
again  in  the  near  future.  Namely,  the 
domestic  interested  parties  claim  that  it 
is  possible  for  OBV  to  start  shipping 
other  subject  merchandise  to  the  United 
States — and  this  production  shift  can 
rather  easily  be  accomplished  with  only 
minor  adjustment  in  OBV's  ciurent 
production  process.  According  to  the 
domestic  interested  parties,  this 
possibility  is  looming  especially  large  in 
light  of  shrinking  radiator  strip  market. 
Domestic  interested  parties  point  out 
that  OBV  may  start  shipping  electrostrip 
products,  and  that  OBV  can  do  this 
without  competing  with  American  Brass 
by  utilizing  a  creative  product  mix. 
Inasmuch  as  the  instant  review  covers 
all  subject  merchandise  (not  just 
radiator  strip),  the  domestic  interested 
parties  further  contend  that  should  the 
order  be  revoked,  OYJ  can  easily  have 
OBV  export  other  subject  merchandise, 
besides  radiator  strip,  to  the  United 
States.  (See  the  domestic  interested 
parties  brief  at  2  and  27-30,  and  the 
hearing  transcript  at  10—49  and  97-108.) 

OBV  argues  that  it  informed  the 
Department  of  OBV's  plans  to  gradually 
increase  shipments  of  subject  radiator 
strip  in  its  March  3, 1999,  response  to 
the  notice  of  initiation  in  the  instant 
review.  OBV  claims  that  the  Department 
clearly  contemplated  that  OBV  will 
continue  to  ship  the  subject  radiator 
strip  and  that  the  fact  that  the  tonnage 
is  not  mentioned  is  by  no  means 
evidence  that  the  Department  was 
unaware  of,  or  did  not  consider,  this  fact 
in  reaching  its  preliminary  results.  OBV 
notes  that  the  proposed  shift  of 
production  of  the  radiator  strip  is  only 
a  minor  portion  of  American  Brass'  1998 
production  capacity  and  of  American 
Brass'  1998  shipments  within  the 
United  States.  (See  OBV's  reply  brief  at 
3,  45-50,  and  52,  and  the  hearing 
transcript  at  96-97.) 

Department's  Position:  We  agree  with 
the  domestic  interested  parties  that 
there  is  conflicting  information  on  the 
record  regarding  OBV's  intent  to  export 
subject  merchandise  to  the  United 
States.  Although  OBV  states  that 
American  Brass  permanently  replaced 
OBV's  exports  of  BSS  to  the  United 
States,  OBV  also  expresses  its  intention 
of  resuming  significant  exports  to  the 
United  States  when  and  if  the  order 
were  revoked  (see  OBV's  substantive 


response.  Exhibit  1  (LECG  Report  at  41- 
42).  Therefore,  for  the  purposes  of  the 
final  results  of  this  review,  as  noted 
above,  we  consider  the  planned 
resumption  of  imports  at  pre-order 
volumes  to  be  probative  of  the  behavior 
of  OBV  without  the  discipline  of  the 
order. 

Comment  6:  The  domestic  interested 
parties  further  note  that  when  OBV  was 
selling  substantial  volumes  of  the 
subject  merchandise  to  the  United 
States,  the  Department  found  margins  at 
levels  above  de  minimis.  In  other  words, 
the  domestic  interested  parties  claim, 
according  to  facts  of  record,  that  OBV 
always  dumped  when  shipping 
commercial  quantities  of  the  subject 
merchandise  to  the  United  States. 
KnoMring  that  OBV  has  been  an 
aggressive  and  a  significant  supplier  of 
cormector  products  in  the  European 
market  and  that  the  U.S.  radiator-strip 
market  is  highly  competitive,  the     , 
domestic  interested  parties  assert  that 
OBV's  self-imposed  moratorium  of  not 
exporting  other  subject  merchandise  to 
the  United  States  will  not  continue  in 
the  future.  While  arguing  that  OBV  is 
likely  to  dump  in  the  United  States 
where  it  imports  a  large  volume  and  a 
wide  range  of  products  to  the  United 
States  if  the  order  were  revoked,  the 
domestic  interested  parties  try  to 
illustrate  its  contention  with  the  fact 
that  OBV  did  not  provide  to  the 
Department  American  Brass's  price  data 
regarding  the  domestic  like  product. 
The  domestic  interested  parties  also 
claim  that  in  certain  instances,  the 
prices  of  some  non-subject  merchandise, 
which  are  more  costly  to  produce  than 
subject  merchandise,  were  lower  than 
the  prices  of  the  subject  merchandise. 
The  domestic  interested  parties  also 
suggest  that  the  Department  postpone 
revocation  until  a  later  administrative 
review  because  revocation  would  result 
in  serious  prejudice  to  the  domestic 
industry;  whereas,  the  postponement 
would  not  prejudice  OBV  because  its 
current  cash  deposit  rate  is  zero,  and  if 
such  is  the  finding  in  the  instant  review, 
OBV  will  not  only  be  absolved  &x)m  any 
duty  liability,  but  will  remain  eligible 
for  revocation;  i.e.,  OBV's  abiUty  to 
obtain  revocation  would  in  no  way  be 
prejudiced  by  delaying  revocation.  (See 
the  domestic  interested  parties  case 
brief  at  3  and  30-36  and,  the  hearing 
transcript  at  10-49  and  97-108.) 

OBV  mdicates  that  in  the  last  three 
administrative  reviews,  the  Department 
found  that  OBV  has  shipped  in 
commercial  quantities  without 
dumping.  OBV  claims  that  its  sponsored 
LECG  Report  indicated  that  OBV  would 
not  resume  dumping  if  the  order  were 
revoked.  OBV  contends  that  its  future 
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based  on  OBVs  historical  behavior  at  a 
time  when  it  exported  significant 
volumes  of  subject  merchandise  to  the 
United  States,  OBVs  assertions  with 
respect  to  the  lack  of  domestic 
competition  and  downward  pricing 
pressure  are  also  moot. 

Finally,  with  respect  to  OBVs 
contention  that  in  three  administrative 
reviews,  the  Department  has  found  that 
OBV  has  shipped  in  commercial 
quantities  without  dumping,  we  refer 
interested  parties  to  the  notice  of  final 
results  of  the  most  recent  administrative 
review,  issued  concurrently  with  this 
notice,  in  which  the  Department 
determined  that  OBV  did  not  sell  in 
commercial  quantities  for  any  of  the 
three  consecutive  reviews  that  formed 
the  basis  of  OBVs  revocation  request  in 
that  proceeding. 

Comment  7;  The  domestic  interested 
parties  urge  the  Department  not  to 
revoke  the  order  without  first 
performing  a  verification  because  the 
Department  made  its  preliminary 
findings  based  on  other  relevant 
information  and  arguments  OBV  has 
submitted.  They  further  argue  that  a 
verification  is  mandated  by  statute  and 
the  Department's  Regulation;  thus,  the 
phrase,  "only  where  needed,"  in  the 
Sunset  Policy  Bulletin  is  questionable 
since  it  is  contrary  to  statue  and 
regulations  (782(i)  of  the  Act  and 
section  351.307(b)  of  the  Department's 
Regulations).  The  domestic  interested 
parties  insist  that  the  Department 
cannot  rely  on  the  verification  report 
that  was  issued  in  the  concurrent 
administrative  review  of  the  order 
because  the  verification  report  did  not 
involve  the  relevant  facts  upon  which 
the  agency  is  relying  in  this  case.  The 
domestic  interested  parties  list  factors, 
based  on  which  the  Department 
purportedly  made  its  preliminary 
determination  yet  to  which  the 
verification  did  not  address:  the 
historical  nature  of  OBVs  and  American 
Brass's  sales  of  the  subject  merchandise 
in  the  United  States  and  the  reasons 
therefor;  the  prices  at  which  OBV  is 
likely  to  sell  radiator  strip  as  compared 
to  the  prices  charged  by  American 
Brass;  the  capacity  of  American  Brass; 
the  size  of  and  competition  in  the  U.S. 
radiator  strip  market;  and  the  corporate 
relationship  between  OBV  and 
American  Brass  and  the  effects  thereof 
upon  their  future  business  and  sales 
operations.  The  domestic  interested 
parties  further  claim  that  OBV  itself 
discredited  the  findings  of  the 
verification  report  in  the  concurrent 
administrative  review.  In  conclusion, 
the  domestic  interested  parties  argue 
that  the  Department  should  not  rely  on 
the  voluntary  and  self-serving 


representations  made  by  the  OBV. 
Instead,  domestic  interested  parties 
insist,  the  Department  should  issue  a 
questionnaire  and  a  supplemental 
questionnaire  to  elicit  relevant 
information,  and  verify  the  information 
thereof  so  long  as  the  Department 
continues  to  rely  upon  any  of  the  factual 
representations  proffered  by  OBV.  (See 
the  domestic  interested  partier  brief  at 
3  and  12-18,  and  the  hearing  transcript 
at  10-^9  and  97-108.) 

OBV  asserts  that  a  verification  is 
unnecessary  in  the  instant  review.  OBV 
claims  that,  first,  the  Department  based 
its  preliminary  results  upon,  inter  alia, 
the  dumping  margins  in  the  most 
recently  completed  administrative 
reviews.  OBV  argues  that,  second, 
where  the  Department  recently  verified 
OBVs  data,  which  included  information 
supporting  revocation  of  the  dumping 
order  and  which  was  placed  on  the 
record  of  this  review,  the  current 
situation  would  fall  under  the  "other 
situations"  in  which  the  Department 
need  not  conduct  a  verification  (see 
Sunset  Regulations,  63  FR  at  13519) 
because  standards  for  two  reviews  are 
basically  the  same.  OBV  claims  that 
many  items  which  the  domestic 
interested  parties  request  the 
Department  verify  were  either  verified 
by  the  Department  during  the  1997- 
1998  administrative  review  or  were  not 
relied  upon  by  the  Department  in 
making  its  preliminary  results  in  this 
sunset  review.  OBV  denies  that  it 
alleged  the  verification  report  issued  in 
the  administrative  review  is 
meaningless  or  challenged  the  accuracy 
of  the  numbers.  OBV  indicates, 
nonetheless,  that  it  opposes  unjustified 
extrapolation  of  numbers  or  leaps  of 
logic  based  upon  those  numbers.  Given 
the  vast  amounts  of  verified  information 
already  on  the  record  in  this  review,  an 
additional  verification  would  be 
unnecessary  and  of  little  value  to  the 
Department  in  this  review.  (See  OBVs 
reply  brief  at  17-24,  the  hearing 
transcript  at  69-97.) 

Department's  Position:  Because  we 
have  determined  that  dumping  is  likely 
to  continue  or  recur  were  the  order 
revoked,  the  issue  of  verification  is 
moot. 

Magnitude  of  the  Margin 

Because  the  magnitude  of  likely-to- 
prevail  margin  was  not  discussed  in  the 
preliminary  results  of  this  review,  we 
incorporate  interested  parties' 
arguments  in  our  determination  as 
follows. 

Comment  1 :  The  domestic  interested 
parties,  in  their  substantive  response 
and  in  the  hearing  transcript,  simply 
state  that  the  Department  should  select 
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a  margin  from  the  investigation 
according  to  the  principle  set  forth  in 
the  SAA  at  890  and  the  Sunset  Policy 
Bulletin,  63  FR  at  18873.  (See  the 
domestic  interested  parties'  March  3, 
1999  substantive  response  of  at  45—46, 
March  12, 1999,  rebuttal  response  at  25- 
26,  and  the  hearing  transcript  at  10.) 
The  domestic  interested  parties  note 
that  the  margin  from  the  original 
investigation  is  the  only  calculated  rate 
that  reflects  the  behavior  of  OBV 
without  the  discipline  of  the  order. 
Therefore,  the  domestic  interested 
parties  argue  that  the  Department 
should  abide  by  its  stated  policy  and 
provide  to  the  Commission  the  rate  set 
forth  in  the  original  investigation,  which 
is  16.99  percent.  Id. 

Citing  the  same  policy,  but  with  a 
different  emphasis,  OBV  argues  that  the 
Department  can,  and  should,  exercise  its 
discretion,  as  allowed  by  the  SAA.'* 
(See  OBV's  substantive  response  at  39.) 
OBV  urges  that  the  Department 
determine  the  margin  likely  to  prevail  if 
the  order  were  revoked  to  be  zero 
percent,  which  is  the  margin 
determined  for  sales  by  OBV  in  the  last 
two  administrative  reviews,  or,  in  the 
alternative,  2.03  percent,  which  is  the 
margin  from  the  third  administrative 
review  that  is  associated  with  a  sales 
volume  that  is  larger  than  the  sales 
volume  examined  by  the  Department 
during  the  original  investigation. 

OBV  further  states  that  it  came  forth 
with  data  which  support  the  selection  of 
a  margin  other  than  the  margin  in  the 
original  investigation.  OBV  argues  that 
the  weighted-average  dumping  margin 
assigned  to  OBV  in  the  original 
investigation  is  the  least  probative  of  the 
magnitude  of  the  dumping  margin  likely 
to  prevail  were  the  order  revoked.  OBV 
bases  its  argument  on  the  assertions  that 
the  margin  from  the  original 
investigation  is  inherently  unreliable 
and  does  not  reflect  the  current 
circumstances  surrounding  the  order. 
Specifically,  the  margin  from  the 
original  investigation  as  well  as  those 
from  the  first  two  administrative 
reviews  are  skewed  in  OBV's  view 
because  the  Department  employed  an 
old,  and  since-discarded,  method  in 
deriving  such  margins. '*  OBV  argues 
that  the  Exporter's  Sales  Price  (now 


"OBV  infers  this  discretion  from  the  word 
"normally."  (See  Substantive  Response  of  OBV  at 
39.) 

"The  original  investigation  was  based  on  the 
U.S.  sale  price  compared  to  a  weighted-average 
foreign  market  value.  In  investigations,  the 
Department  now  employs  an  average-to-average 
method — a  comparison  of  the  weighted-average  of 
the  normal  values  with  the  weighted-average  of  the 
export  prices  (and  constructed  export  prices)  for 
comparable  merchandise.  (See  19  GFR  351.414(b) 
and  (c).) 


called  Constructed  Export  Price,  CEP) 
used  in  the  original  investigation  was 
deflated  because  some  sales  of  the 
subject  merchandise  were  made  to  an 
OBV  affiliated  U.S.  company  at  a  lower 
price.  Id.  at  41-45.2°  Therefore,  OBV 
contends,  the  Department  should  reject 
the  margins  from  original  investigation 
and  from  the  final  results  of  the  first  two 
reviews  because  weighted-average 
margins  therefrom  are  unrehable 
indicators  of  the  magnitude  of  the 
margin  that  would  be  likely  to  prevail 
if  the  order  were  revoked.  Instead,  OBV 
argues  that  the  Department  should 
report  to  the  Commission  a  zero  or,  at 
the  most,  a  2.03  percent  as  the  likely-to- 
prevail  margin  were  the  order  revoked. 

In  its  rebuttal,  OBV  reiterates  its 
arguments  that  there  is  no  justification 
for  the  Department  to  use  the  margin 
from  the  original  investigation  because 
that  margin  is  the  least  probative  and 
inherently  unreliable.  Also,  OBV  states 
that  it  no  longer  has  the  capacity  to  and, 
in  any  case,  will  not  further  process  the 
subject  merchandise  in  the  United 
States,  thereby  eliminating  the 
adjustment  for  further-manufacturing, 
which  OBV  perceives  resulted  in  an 
upward  distortion  of  dumping  margin. 2' 

Department's  Position:  In  the  Sunset 
Policy  Bulletin,  the  Department  stated 
that  it  will  normally  provide  to  the 
Commission  the  margin  that  was 
determined  in  the  final  determination  in 
the  original  investigation  because  that  is 
the  only  margin  that  reflects  the 
behavior  of  producers/exporters  without 
the  discipline  of  the  order  in  place. 
Further,  for  companies  not  specifically 
investigated  or  for  companies  that  did 
not  begin  shipping  until  after  the  order 
was  issued,  the  Department  normally 
will  provide  a  margin  based  on  the  all- 
others  rate  from  the  investigation.  (See 
section  II.B.l  of  the  Sunset  Policy 
Bulletin.)  Exceptions  to  this  policy 
include  the  use  of  a  more  recently 
calculated  margin,  where  appropriate, 
and  consideration  of  duty  absorption 
determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 


^"During  the  original  investigation,  OBV  had  an 
affiliated  U.S.  company.  Outokumpu  Metallverken 
("MI^^C"),  which  bought  the  subject  merchandise  at 
a  bargain  price  and  further  processed  it  according 
"to  U.S.  customers'  specification.  OBV  implies  that, 
in  the  process  of  calculating  dumping  margins,  the 
cost  associated  with  the  process  done  by  MINC  was 
inflated,  consequently  further  lowing  OBV's  export 
price  to  MINC. 

^'  OBV  is  indicating  that  it  no  longer  has  an 
affiliated  U.S.  company  which  further  processes  the 
subject  merchandise  on  behalf  of  OBV,  see  footnote 
30,  supra.  Also,  due  to  the  OYJ's  purchase  of 
American  Brass,  OBV  feels  that  further  processing 
of  the  subject  merchandise  in  the  United  States  is 
no  long  necessary.  (See  OBV's  reply  brief  at  55-59.) 


We  note  that,  to  date,  the  Department 
has  not  issued  any  duty  absorption 
findings  in  this  case. 

The  SAA  at  890-891  and  House 
Report  at  63,  provide  that  declining  (or 
no)  dumping  margins  accompanied  by 
steady  or  increasing  import  volumes  of 
the  subject  merchandise  may  be 
indicative  of  a  situation  in  which 
respondent  interested  parties  do  not 
have  to  dump  in  order  to  maintain 
market  share  in  the  United  States  and 
that  dumping  is  less  likely  to  recur.  To 
appropriately  reflect  such  situation,  the 
Department  may,  in  response  to 
argument  from  an  interested  party, 
provide  to  the  Commission  a  more 
recently  calculated  margin  in  cases 
where:  (1)  The  dumping  margin  was 
reduced  or  eliminated  after  the  issuance 
of  the  order  and  (2)  import  volumes 
remained  steady  or  increased.  (See 
section  II.B.2  of  Sunset  Pblicy  Bulletin.) 

However,  in  the  instant  review,  as 
discussed  above,  immediately  after  the 
imposition  of  the  order,  import  volumes 
of  the  subject  merchandise  fell 
substantially  and  ceased  altogether  for  a 
period.  Furthermore,  for  the  last  five 
years  (1994-1998),  the  import  volumes 
of  the  subject  merchandise  have 
remained  at  levels  that  can  be 
characterized  as  negligible  vis  a  vis  pre- 
order  volumes.  These  facts  coupled  with 
OBV's  statement  that  it  plans  to  resume 
exports  from  the  Netherlands  at  pre- 
order  volumes  ^^  leads  us  to  determine 
that  the  use  of  a  more  recently 
calculated  margin  is  inappropriate. 
Therefore,  we  disagree  with  OBV's 
argument  that  we  should  report  to  the 
Commission  a  more  recently  calculated 
margin.  Instead,  because  it  is  the  only 
rate  which  reflects  the  behavior  of 
producers/exporters  without  the 
discipline  of  the  order,  the  Department 
determines  that  the  margin  from  the 
original  investigation  is  probative  of  the 
behavior  of  OBV  without  the  discipUne 
of  the  order  and  will  provide  to  the 
Commission  the  weighted-average 
margin  from  the  original  investigation. 

Final  Results  of  Review  ' 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/exporter 


OBV  

All  Others 


Margin 
(percent) 


16.99 
16.99 


"  See  OBV  Substantive  Response  at  Exhibits  1 
(at  41-42).  B.  and  15. 
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Dated:  Deceriber  28. 1999. 
Holy  Kuga, 
Acting  Assistant 
Administratior 
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DEPARTMEr  T  OF  COMMERCE 
International  Trade  Administration 

(A-421-701)    I 

Notice  of  Fina!  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  To  Revoke  the 
Antidumping  Duty  Order:  Brass  Sheet 
and  Strip  Fr<  m  the  Netherlands 


Imp  )rt 


AGENCY: 

International 
Department 


(f 


(if 


str  p 


part 


summary:  Or 
Department 
Department) 
results  of  its 
the  antidum 
sheet  and 
and  its  notici  s 
antidumping 
interested 
comment  on 
have  an. 
and  have 
final  results 

This  reviejv 
respondent 
1997.  throug[i 
final  results, 
the  subject 
made  below 
instruct  the 


lalyze  d 
maie 


September  8, 1999.  the 
Commerce  (the 
published  the  preliminarj' 
idministrative  review  of 
I  ling  duty  order  on  brass 
from  the  Netherlands 
of  intent  to  revoke  the 
duty  order.  We  gave 
ies  an  opportunity  to 
the  preliminary  results.  We 
the  comments  received 
certain  changes  for  the 


Administration. 
Trade  Administration. 
Commerce 


covers  shipments  by  one 
c  uring  the  period  August  1, 
July  31. 1998.  For  our 
we  have  found  that  sales  of 
n  erchandise  have  not  been 
normal  value.  We  will 
I  Customs  Service  not  to 
assess  antidi  mping  duties  on  the 
subject  mere  landise  exported  by  this 
company.  Furthermore,  we  are  not 
revoking  the  antidumping  duty  order 
given  that  sh  ipments  of  subject 
merchandis*  to  the  United  States  by 
Outokumpu  Copper  Strip  B.V.  (OBV). 
the  sole  pro(  ucer  and  exporter  of 
subject  merqhandise  from  the 


Netherlands,  have  not  been  made  in 
commercial  quantities  for  each  of  the 
three  consecutive  review  periods  that 
formed  the  basis  of  the  revocation 
request.  See  Determination  Not  To 
Revoke  Order  section  of  this  notice. 
EFFECTIVE  DATE:  January  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Jarrod  Goldfeder,  Office 
of  AD/CVD  Enforcement  VI.  Group  II. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482^126  or  (202)  482-2305, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(1999). 

Case  History 

This  review  covers  OBV.  the  sole 
manufacturer/exporter  of  merchandise 
subject  to  the  antidumping  duty  order 
on  brass  sheet  and  strip  from  the 
Netherlands. 

On  September  8, 1999.  the 
Department  published  the  preliminary 
results  of  this  review.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoke  Order  Brass  Sheet  and  Strip 
from  the  Netherlands.  64  FR  48760 
(Preliminary  Results).  On  October  20. 
1999.  we  received  case  briefs  from  OBV 
and  the  petitioners.  We  received 
rebuttal  briefs  from  OBV  and  the 
petitioners  on  October  29. 1999.  A 
public  hearing  was  held  on  November  2, 
1999. 

Scope  of  Review 

Imports  covered  by  this  review  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from  the 
Netherlands.  The  chemical  composition 
of  the  products  under  review  is 
currently  defined  in  the  Copper 
Development  Association  (CDA)  200 
Series  or  the  Unified  Numbering  System 
(UNS)  C2000  series.  This  review  does 
not  cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  CDA  or  UNS  series.  The  physical 
dimensions  of  the  products  covered  by 
this  review  are  brass  sheet  and  strip  of 


solid  rectangular  cross  section  over 
0.006  inch  (0.15  millimeter)  through 
0.188  inch  (4.8  millimeters)  in  gauge, 
regardless  of  width.  Included  in  the 
scope  are  coiled,  wound-on-reels 
(traverse  wound),  and  cut-to-length 
products.  The  merchandise  under 
investigation  is  currently  classifiable 
under  item  7409.21.00  and  7409.29.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although 
the  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Determination  Not  To  Revoke  Order 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has    . 
sold  the  subject  merchandise  at  not  less 
than  normal  value  (NV)  in  the  current 
review  period  and  that  the  company 
will  not  sell  at  less  than  NV  in  the 
future;  and  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  each  of  the  three  years  forming  the 
basis  of  the  request  in  commercial 
quantities.  See  19  CFR  351.222(e)(1). 
Upon  receipt  of  such  a  request,  the 
Department  may  revoke  an  order  if  it 
concludes  that  each  exporter  and 
producer  covered  at  the  time  of 
revocation:  (1)  sold  subject  merchandise 
at  not  less  than  NV  for  a  period  of  at 
least  three  consecutive  years;  and  (2)  is 
not  likely  in  the  future  to  sell  the  subject 
merchandise  at  less  than  NV;  see  19 
CFR  351.222(b)(1));  19  CFR 
351.222(b)(2);  see,  e.g.,  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  To 
Revoke  Order  in  Part:  Pure  Magnesium 
from  Canada  (Pure  Magnesium  from 
Canada).  64  FR  12977. 12982  (March 
16.  1999). 

In  our  Preliminary  Results,  we 
preliminarily  determined  that  OBV  sold 
in  commercial  quantities  during  the 
period  of  review  (POR)  and  that  it  is  not 
likely  that  OBV  will  sell  at  less  than  NV 
in  the  future  (see  Preliminary  Results, 
64  FR  at  48765-48766).  However,  upon 
review  of  the  criteria  outlined  at  section 
351.222(b)  of  the  Department's 
regulations,  the  comments  of  the  parties, 
and  the  evidence  on  the  record,  we  have 
determined  that  the  Department's 
requirements  for  revocation  have  not 
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been  met.  Based  on  the  final  results  in 
this  review  and  the  final  results  of  the 
two  preceding  reviews,  OBV  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  NV.  However,  we 
find  that  OBV's  aggregate  sales  to  the 
United  States  have  not  been  made  in 
commercial  quantities  during  each  of 
the  three  review  periods  that  formed  the 
basis  of  OBV's  revocation  request.  See 
Comment  5  for  a  discussion  of  the  basis 
for  this  decision.  The  abnormally  low 
level  of  sales  activity  does  not  provide 
a  reasonable  basis  for  determining  that 
the  discipline  of  the  antidumping  duty 
order  is  no  longer  necessary. 
Consequently,  we  find  that  OBV  does 
not  qualify  for  revocation  of  the  order 
on  brass  sheet  and  strip  under  19  CFR 
351.222(eKl)(ii). 

Comparisons 

We  calculated  export  price  (EP)  and 
NV  based  on  the  same  methodology 
used  in  the  Preliminary  Results. 

Cost  of  Production 

As  discussed  in  the  Preliminary 
Results,  we  conducted  an  investigation 
to  determine  whether  OBV  made  home 
market  sales  of  the  foreign  like  product 
during  the  POR  at  prices  below  its  cost 
of  production  (COP)  within  the  meaning 
of  section  773(b)(1)  of  the  Act. 

We  found  20  percent  or  more  of 
OBV's  sales  of  a  given  product  during 
the  12  month  period  were  at  prices  less 
than  the  weighted-average  COP  for  the 
POR  and  thus  determined  that  these 
below  cost  sales  were  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  and  that  such 
sales  were  not  made  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)  (B), 
(C),  and  (D)  of  the  Act.  Therefore,  for 
purposes  of  these  final  results,  we 
disregarded  the  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV,  piusuant  to  section 
773(b)(1)  of  the  Act. 

We  calculated  the  COP  for  these  final 
results  following  the  same  methodology 
as  in  the  preliminary  results,  with  the 
following  exceptions: 

A.  OBV  had  claimed  a  nine-month 
startup  period  for  January  1998  through 
September  1998  for  its  new  continuous 
strip  casting  mill.  For  the  final  results, 
we  have  allowed  OBV  the  startup 
adjustment.  However,  we  found  that  the 
startup  period  ended  on  May  31, 1998 
and  not  September  30, 1998.  As  a  result, 
we  decreased  the  amount  of  OBV's 
startup  adjustment.  In  addition,  we 
amortized  the  capitalized  startup  costs 
and  included  a  portion  of  the  amortized 


costs  in  the  calculation  of  COP.  See 
Comment  1. 

B.  We  have  calculated  weighted- 
average  monthly  metal  costs  based  on 
metal  fix  prices,  which  were  confirmed 
at  verification.  See  Cost  Verification 
Exhibit  (CVE)  18.  For  fabrication  costs, 
we  have  used  weighted-average  annual 
costs  based  on  the  data  reported  in  the 
COP  and  constructed  value  (CV)  data 
files.  See  Comment  2. 

C.  OBV  purchased  major  inputs  from 
an  affiUate  and  used  the  transfer  prices 
in  the  calculation  of  its  COP  and  CV. 
For  the  final  results,  we  have  increased 
the  transfer  prices  to  the  affiliate's  COP 
in  calculating  OBV's  cost  of 
manufacture.  See  Comment  3. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  As  noted  above,  we 
received  comments  and  rebuttal 
comments  from  OBV  and  the 
petitioners. 

Comment  1 :  Startup  Adjustment 

The  petitioners  contend  that  the 
Department  should  deny  OBV's  request 
for  a  startup  adjustment  because  it  is  not 
eligible  for  such  an  adjustment.  To  be 
eligible  for  a  startup  adjustment,  the 
petitioners  state  that  a  respondent  must 
either  be  starting  up  a  completely  new 
production  facility,  retooling  an  existing 
facility,  or  producing  a  new  product. 
The  petitioners  argue,  however,  that 
OBV's  new  strip  caster  does  not  meet 
any  of  these  eligibility  requirements 
because  the  company  merely  installed 
an  expensive  piece  of  equipment  used 
in  a  single  stage  of  the  manufacturing 
process.  In  such  situations,  the 
petitioners  claim  that  the  Department 
has  typically  found  that  replacing  or 
rebuilding  only  part  of  an  operation, 
despite  a  substantial  level  of 
investment,  does  not  result  in  a  new 
facility  and  does  not  warrant  a  startup 
adjustment  to  cost.  To  support  this 
claim,  the  petitioners  cite  to  several 
recent  cases  in  which  the  Department 
has  denied  similar  requests.  For 
example,  the  petitioners  cite  Final 
Results  of  Antidumping  Administrative 
Reviews:  Certain  Cold  Rolled  and 
Corrosion  Resistant  Carbon  Steel  Flat 
Products  From  Korea,  64  FR  12927, 
12950  (March  16,  1999)  {Flat  Products 
from  Korea);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Wire  Rod  from  Spain,  63  FR 
40391,  40401  (July  29,  1998)  [SSWR 
from  Spain);  Fintil  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  Chile,  63  FR 
56613, 56618  (October  22, 1998) 
(Mushrooms  from  Chile);  Final  Results 


of  Antidumping  Duty  Administrative 
Review:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe  from 
Germany,  63  FR  13217,  13220  (March 
18, 1998)  (Pressure  Pipe  from  Germany); 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  India,  63  FR  72246, 
72253  (December  31, 1998)  (Mushrooms 
from  India).  In  each  of  these  cases,  the 
petitioners  contend,  the  Department 
disallowed  the  startup  adjustment 
because  the  applicants  failed  to  undergo 
"substantially  complete  retooling"  or 
the  improvements  did  not  result  in  a 
"near  new  facility." 

To  further  their  position  that  the 
Department  should  disallow  OBV's 
startup  adjustment,  the  petitioners  also 
assert  that  the  respondent  has  not  met 
the  Department's  burden  of  proof 
requirements  for  receiving  such  an 
adjustment.  Citing  Mus/iroo/ns/ro/n 
Chile,  the  petitioners  claim  that  the 
Department  normally  denies  the  startup 
adjustment  when  the  respondent  has 
not  sufficiently  supported  its  claim  for 
such  an  adjustment.  In  this  case,  the 
petitioners  claim  OBV  failed  to 
adequately  provide,  completely  omitted, 
or  miscalculated  the  following 
information  in  their  startup  request. 

First,  according  to  the  petitioners, 
OBV's  investment  in  the  new  strip 
caster  was  not  significant  in  comparison 
to  its  total  property,  plant,  and 
equipment  value.  Moreover,  the 
petitioners  argue  that  OBV  overstated 
the  relative  investment  made  in  the  strip 
caster  mill  by  relying  on  historical, 
rather  than  inflation-adjusted  costs,  to 
calculate  its  reported  investment 
percentages.  As  a  result,  the  analysis 
provided  by  the  respondent  leads  to  the 
erroneous  conclusion  that  the  amount 
invested  was  significant.  The  petitioners 
contend  that  without  a  significant 
investment,  OBV  does  not  qualify  for  a 
startup  adjustment. 

Second,  according  to  the  petitioners, 
the  Department  should  disallow  OBV's 
startup  claim  because  the  company's 
data  demonstrates  that  technical  factors 
related  to  the  new  strip  caster  did  not 
constrain  the  company's  production 
levels.  The  petitioners  contend  that  the 
production  limitations  that  existed 
during  the  POR  were  the  result  of  the 
company's  conscious  decision  to  run 
both  the  old  and  new  casters 
simultaneously.  This,  according  to  the 
petitioners,  is  not  a  technical  problem. 
More  importantly,  the  petitioners  claim, 
OBV's  production  volume  approached 
maximum  capacity  during  the  POR. 
Thus,  the  petitioners  conclude  that  OBV 
experienced  no  reduction  in  its 
production  levels  while  installing  the 
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new  strip  caste  r  and,  therefore, 
consistent  with  its  determination  in 
Mushrooms  fwm  India,  the  Department 
must  disallow  the  adjustment.  In 
addition,  the  petitioners  point  out  that 
an  analysis  of  DB V's  yield  data  also 
demonstrates  mat  technical  factors  did 
not  hinder  its  production  levels. 

Third,  the  petitioners  argue  that  OBV 
did  not  provide  complete  information 
concerning  teoinical  difficulties. 
According  to  t  le  petitioners,  OBV  failed 
to  provide  sufl  cient  information  on  the 
types  and  freqi  lency  of  technical 
problems  that  he  industry  generally 
incurs  in  open  ting  casting  equipment. 
In  other  words,  the  company  should 
have  distinguii  ihed  between  normal 
repairs  and  tec  hnical  difficulties  related 
to  startup.  Wit  lout  this  information,  the 
petitioners  arg  ae  that  it  is  impossible  for 
the  Departmert  to  draw  a  meaningful 
comparison  between  the  operation  of 
the  ring  caster  and  the  strip  caster.  In 
prior  determinations,  the  petitioners 
claim  that  the  Department  has  relied 
upon  this  type  of  failure  as  sufficient 
grounds  to  dei  ly  a  startup  adjustment 
[see,  e.g.,  Mus  noomsfrom  Chile). 

Finafiy,  according  to  the  petitioners, 
OBV's  reporte  1  costs  after  the  startup 
adjustment  w«  re  not  consistent  with 
common  indu  ;try  knowledge. 
Specifically,  t  le  petitioners  contend 
that  the  startu  )  adjustment  distorts  costs 
because  it  shil  ts  costs  away  from  thinner 
gauged  merchi  mdise. 

Iffor  some  i  eason  the  Department 
determines  thi  it  it  should  adjust  OBV's 
production  costs,  the  petitioners  claim 
that  the  Depai  tment  should  account  for 
the  adjustmen  t  as  a  non-recurring  cost 
adjustment.  V  oreover,  in  making  such 
an  adjustment,  the  petitioners  believe 
that  the  Department  should  specifically 
limit  the  adjustment  only  to  non- 
recurring variable  costs  [i.e.,  direct  labor 
and  variable  overhead). 

OBV,  on  th^  other  hand,  believes  that 
it  is  entitled  t<i  a  startup  adjustment. 
OBV  explains  that  the  Department 
normally  grants  this  adjustment  when  a 
producer  is  u<  ing  a  new  production 
facility  and  th  s  production  levels  are 
limited  by  tec  inical  factors  associated 
with  the  initiJ  1  phase  of  commercial 
production.  According  to  OBV,  the 
company's  new  continuous  strip  caster 
meets  these  q  lalifications  because  it 
qualifies  as  a  lew  production  facility 
and  evidence  Ion  the  record 
demonstrates  that  production  levels 
were  limited  )y  technical  factors 
associated  wi  h  the  initial  phase  of 
commercial  production. 

On  the  issu  b  of  whether  a  separate 
facility  is  required  by  law.  OBV 
counters  that  the  statute  does  not 
require  that  a  respondent's  new 


production  facility  encompass  all  the 
steps  in  the  production  process  [see, 
e.g.,  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Static 
Random  Access  Memory 
Semiconductors  From  Taiwan,  63  FR 
8909  (February  23, 1998)  [SRAMsfrom 
Taiwan]).  Instead,  OBV  claims,  the 
statute  only  directs  that  the  startup 
adjustment  not  be  the  resuh  of  making 
an  "on-going"  or  "mere  improvement" 
to  an  existing  facility.  To  support  its 
claim  that  its  new  casting  facility  is 
more  than  just  an  improvement,  OBV 
notes  that  the  evidence  provided 
demonstrates  that  the  new  continuous 
strip  casting  mill  constitutes  a 
wholesale  replacement  of  the  old  ring 
casting  mill.  To  complete  this 
replacement,  OBV  states  that  the  new 
facility  required  significant  investment 
and  was  a  substantial  undertaking.  OBV 
emphasizes  that  it  had  to  invest  in  an 
entirely  new  technology  which  required 
the  installation  of  new  equipment. 
Furthermore,  the  company  had  to 
construct  a  new  building  to  house  the 
operation. 

In  addition,  OBV,  in  its  rebuttal  brief, 
specifically  addresses  each  of  the 
petitioners'  arguments  for  disallowing 
the  startup  adjustment,  as  follows: 

First,  OBV  states  that  it  realizes  that 
the  burden  of  demonstrating  the 
entitlement  to  a  startup  adjustment  rests 
with  the  party  making  the  claim  [see, 
e.g.,  SSWRfrom  Spain).  OBV  hulher 
notes  that  the  standard  of  proof  for  a 
start-up  adjustment  is  no  greater  than 
that  for  any  other  adjustment  claimed  by 
respondent.  In  this  case,  OBV  states  that 
it  has  met  this  requirement  by  providing 
evidence  which  demonstrates  that  the 
new  mill  meets  the  statutory  criteria  for 
a  startup  adjustment. 

Second,  OBV  refutes  the  petitioners' 
contention  that  the  level  of  investment 
was  not  significant  by  countering  that  it 
has  not  overstated  the  size  of  its 
investment  in  the  new  caster.  According 
to  OBV,  the  record  in  this  case 
demonstrates  that  it  has  substantially 
increased  the  value  of  its  property, 
plant,  and  equipment  base.  OBV  further 
notes  that  the  level  of  investment  is 
significant  whether  one  measures  the 
investment  using  historical  or  inflation- 
adjusted  costs. 

Third,  regarding  production  levels, 
OBV  argues  that  they  were  limited  by 
technical  factors  and  that  the  company's 
overall  output  used  in  the  petitioners' 
analysis  is  not  the  appropriate 
benchmark  for  determining  limitations. 
OBV  claims  that  the  critical  factor  in 
measuring  commercial  quantities  and 
determining  the  length  of  the  startup 
period  is  the  niunber  of  units  processed, 
i.e.,  "production  throughput"  of  the 


strip  caster.  On  this  measiu^,  the  record 
demonstrates  that  the  startup  period 
continued  at  least  through  September 
1998.  In  addition,  OBV  argues  that  the 
company's  decision  to  operate  its  new 
and  old  caster  at  the  same  time  was 
based  on  sound  business  reasons  that 
does  not  rSfeult  in  an  overstatement  of 
the  company's  startup  adjustment. 

Fourth,  OBV  asserts  that  the  strip 
caster  had  lower  production  volumes  in 
the  beginning  of  commercial  production 
because  specific  categories  of  technical 
difficulties  caused  production  delays 
and  interruptions.  Moreover,  the 
respondent  states  that  it  provided  all  the 
necessary  information  to  allow  the 
Department  to  evaluate  these  specific 
categories  of  technical  difficulties.  OBV 
further  claims  that  the  type  of 
difficulties  relied  upon  to  support  its 
claim  are  distinct  from  the  company's 
ordinary  repairs.  According  to  OBV, 
production  personnel  tracked  and 
recorded  these  difficulties  as  they 
occurred  in  an  effort  to  resolve  the 
problems  quickly  and  to  continually 
develop  procedures  to  avoid  similar 
difficulties  in  the  future. 

Finally,  OBV  believes  that  the 
Department  should  adjust  OBV's 
production  costs  related  to  the  new 
caster  as  "startup"  and  not  as  a  "non- 
recurring" cost  adjustment.  If  the 
Department  were  to  treat  the  adjustment 
as  a  non-recurring  cost,  OBV  believes 
that  the  startup  adjustment  should  not 
be  limited  to  non-recurring  variable 
costs.  According  to  OBV,  the  Statement 
of  Administrative  Action  (SAA)  section 
describing  non-recurring  costs  does  not 
state  that  only  variable  cost  should  be 
adjusted. 

DOC  Position:  We  agree  with  OBV 
and  have  determined  that  the 
company's  new  continuous  strip  casting 
mill  is  eligible  for  a  startup  adjustment 
in  accordance  with  section 
773(f)(l)(C)(ii)  of  the  Act.  As  for  the 
appropriate  startup  period,  however,  we 
have  determined  that  the  period  ended 
in  May  1998,  rather  than  September 
1998,  as  claimed  by  OBV.  Specifically, 
section  773(f)(l)(C){ii)  of  the  Act  states 
that  the  Department  will  make  an 
adjustment  for  startup  costs  where  the 
following  two  conditions  are  met:  (1)  A 
producer  is  using  new  production 
facilities  or  producing  a  new  product 
that  requires  substantial  additional 
investment,  and  (2)  the  production 
levels  are  limited  by  technical  factors 
associated  with  the  initial  phase  of 
commercial  production.  We  have 
examined  OBV's  claim  emd  determined 
that  the  criteria  for  granting  a  startup 
adjustment  have  been  satisfied  in  this 
case. 
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During  the  POR,  OBV  completed 
construction  and  began  operating  its 
strip  caster,  which  consists  of  a  caster 
and  a  heavy  gauge  roUing  line.  The 
caster  melts  copper  and  zinc  into  bra,ss, 
and  the  heavy  gauge  rolling  line  rolls 
the  resulting  molten  brass  into  master 
coils.  This  new  casting  line,  which  is 
based  on  new  technology,  allows  the 
company  to  continuously  cast  and  roll 
master  coils  (a  semi-finished  product). 
In  contrast,  the  old  ring  caster  required 
several  more  production  steps  because 
OBV  first  had  to  cast  large  brass  rings 
(i.e.,  ingots).  The  company  would  then 
heat  and  roll  these  ingots  into  master 
coils.  After  fabricating  the  master  coil, 
OBV  then  re-rolls  and  slits  the  semi- 
finished coil  to  make  a  finished  product. 
To  complete  the  new  strip  casting  line, 
OBV  also  constructed  a  new  building  to 
house  the  new  equipment.  During  part 
of  the  POR,  OBV  ran  the  old  and  new 
casting  lines  simultaneously.  OBV 
eventually  shut  down  the  ring  caster, 
but  after  the  POR.  For  the  instant 
proceeding,  OBV  claimed  a  startup 
adjustment  to  costs  pursuant  to  section 
773(f)(l)(C)(ii)  of  the  Act  for  its  new 
continuous  strip  casting  line  because  it 
experienced  abnormally  high  costs  for 
output  produced  on  the  strip  caster. 
OBV's  proposed  startup  adjustment 
covered  a  nine-month  startup  period 
from  January  1998  through  September 
1998. 

hi  this  case,  under  section 
773(f)(l)(C)(ii)  of  the  Act,  we  have 
determined  that  OBV  has  satisfied  the 
first  condition  of  the  test  in  that  it  is 
using  a  new  production  facility. 
Specifically,  OBV  replaced  its  old  ring 
Caster  and  began  using  its  new  strip 
casting  facility  which  was  a  wholesale 
replacement  of  the  company's  essential 
casting  production  facility.  The 
Department  has  recognized  that  a 
company  may  satisfy  the  requirement 
for  using  new  production  facilities 
without  completing  a  top-to-bottom 
reconstruction.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Foam  Extruded  PVC  and 
Polystyrene  Framing  Stock  From  the 
United  Kingdom,  61  FR  51412,  51419 
(October  2, 1996).  Moreover,  our 
determination  that  the  strip  casting 
facility  in  this  instanca  is  a  new 
production  facility  is  consistent  with 
past  Department  determinations.  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and  Intent 
To  Revoke  in-Part:  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Canada.  63  FR  37320,  37325 


(July  10,  1998).'  In  that  case,  the 
Department  determined  that  the 
construction  of  the  respondent's  new 
Electric  Arc  Furnace  (EAF)  facility, 
which  is  similar  to  the  caster  in  this 
case,  constituted  a  new  production 
facility  under  section  773(f)(l)(C)(ii)  of 
the  Act. 

As  noted  by  the  petitioners,  the 
Department  has  disallowed  some 
startup  adjustments  in  the  past  because 
we  found  that  they  resulted  from  either 
making  mere  improvements  to  an 
existing  facility  or  did  not  entail  the 
replacement  (or  rebuilding)  of  nearly  all 
of  the  respondent's  production 
machinery  in  its  claimed  new  facilities 
[see,  e.g.,  Flat  Products  from  Korea,  64 
FR  at  12950;  Pressure  Pipe  from 
Germany,  63  FR  at  13220).  We  find, 
however,  that  OBV's  startup  situation 
differs  from  the  determinations  cited  by 
the  petitioners  because  OBV 
documented  that  its  new  casting  and 
rolling  facility  was  more  than  a  "mere" 
or  "on-going"  improvement  to  the 
company's  manufacturing  facility.  The 
information  on  the  record  shows  that 
the  new  continuous  strip  casting  mill 
was  the  result  of  a  significant 
undertaking  and  substantial  investment. 
For  an  example  of  the  significant 
undertaking  involved,  OBV  showed  that 
its  new  continuous  strip  casting  mill 
constituted  a  wholesale  replacement  of 
the  old  ring  casting  mill.  Although  not 
determinative,  we  further  note  that  this 
wholesale  replacement  required  OBV  to 
structurally  modify  its  production 
facility  by  constructing  a  new  building 
and  installing  new  casting  and  heavy 
rolling  equipment.  See  OBV's  February 
2,  1999  Startup  Memorandum,  at 
Exhibit  4  (containing  before  and  after 
plant  diagrams  that  identify  the  physical 
magnitude  of  the  new  facility).  As  for 
substantial  investment,  record  evidence 
of  the  fixed  asset  expenditures  in  this 
case  demonstrates  that  to  construct  the 
new  strip  casting  facility,  OBV 
committed  a  significant  amount  of 
investment  capital  as  part  of  the 
renovation  project.  For  example,  OBV 
showed  that  it  purchased  new 
equipment  and  that  the  final  cost  of  the 
strip  casting  facility  makes  up  a  sizable 
percentage  of  the  company's  total  fixed 
assets  value.2  See  OBV's  February  2, 


■  This  preliminary  determination  was  Upheld  in 
the  final  results.  See  Final  Fesults  of  Antidumping 
Duty  Administrative  Reviews  and  Determination  To 
Bevoke  in  Part  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada.  64  FR  2173.  2176 
(January  13,  1999)  [Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Canada).  The 
Department  denied  the  startup  adjustment  on  other 
grounds. 

'To  perform  this  analysis,  we  excluded  the  ring 
caster  investment  from  the  total  fixed  asset  amount 


1999  Startup  Memorandum,  at  Exhibit 
6A  (containing  a  schedule  identifying 
the  original  cost  basis  of  all  of  the  fixed 
assets  owned  by  OBV  as  reported  on  the 
audited  financial  statements):  Exhibit  20 
of  the  Supplemental  D  Questionnaire 
Response  (containing  a  schedule 
identifying  the  level  of  investment  on  a 
constant  dollar  basis);  and  CVEs  25  and 
27  (containing  sample  source 
documents  that  support  the  purchase  of 
new  equipment  casting  and  rolling 
equipment). 

As  for  meeting  the  second  condition 
of  limited  production  due  to  technical 
factors  under  section  773(fl(l)(C)(ii)  of 
the  Act,  we  found  that  OBV's 
production  levels  were  indeed  limited 
by  technical  factors  associated  with 
bringing  the  new  facility  online.  See  the 
proprietary  Memorandum  from  Stan 
Bowen  to  the  File,  "Analysis  of 
Technical  Factors  Related  to  Startup 
Adjustment,"  dated  December  21, 1999. 
OBV  identified  the  number  of 
occurrences  of  production  starts  and 
provided  detailed  descriptions  on  the 
technical  restraints  and  problems  that 
limited  the  strip  caster's  production 
volumes.  We  cannot  identify  these 
technical  factors  here  due  to  their 
proprietary  nature,  see  OBV's  February 
2,  1999  Startup  Memorandum,  at  14-21 
(containing  detailed  descriptions  and 
identifies  the  number  of  occurrences). 
At  verification,  we  reviewed  these  items 
with  production  personnel  and  found 
no  reason  to  consider  them  ordinary 
repairs  and  maintenance  [see  Cost 
Verification  Report,  at  33).  Based  upon 
the  information  on  the  record,  we 
disagree  vdth  the  petitioners  that 
production  levels  were  not  limited  by 
technical  factors;  nor  do  we  agree  that 
OBV  failed  to  provide  complete 
information  concerning  the  types  and 
frequency  of  technical  difficulties. 
Specifically,  we  found  that  the 
information  on  the  record  does  not  lead 
to  the  conclusion  that  OBV's  low 
production  volumes  resulted  from 
factors  unrelated  to  startup  (e.g., 
seasonal  demand,  business  cycle,  etc). 
In  fact,  to  meet  its  customers'  demands 
during  the  startup  period,  OBV 
continued  to  operate  its  old  ring  caster 
while  working  out  the  technical 
problems  which  limited  production  at 
the  new  strip  caster  facility.  OBV 
actually  maintained  production  levels 
in  total  that  were  consistent  with  its 
past  experience.  During  this  period, 
OBV  incurred  the  extra  cost  of  operating 
two  casters  simultaneously.  However,  in 


reported  on  the  financial  statement.  See  the 
proprietary  Memorandum  from  Stan  Bowen  to  the 
File.  "Analysis  of  Investment,"  dated  December  21. 
1999. 
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evaluating  OB  V's  startup  adjustment, 
we  focused  up  on  when  the  new  caster 
achieved  comi  nercial  production 
quantities  and  the  operational  cost  of 
this  facility. 

To  determire  when  the  new  caster 
achieved  comi  nercial  production  levels, 
we  reviewed  t  le  number  of  imits 
processed  (i.e.  starts)  at  the  facility  from 
January  1998  I  irough  October  1998.  The 
SAA  directs  ti  e  Department  to  examine 
the  units  proci  issed  in  determining  the 
claimed  startu  a  period.  See  SAA  at  836. 
In  SRAMsfroT  i  Taiwan,  we  stated  "our 
determination  of  the  startup  period  was 
based,  in  large  part,  on  a  review  of  the 
wafer  starts  at  the  new  facility  during 
the  POI,  whici  represents  the  best 
measure  of  th«  facility's  ability  to 

t)roduce  at  coi  imercial  production 
evels."  63  FR  at  8930.  Consistent  with 
the  SAA  and  t  le  Department's  practice, 
we  continue  t(  i  apply  production  starts 
as  the  best  measure  of  a  facility's 
capability  to  produce  at  commercial 
production  levels.  From  this  analysis, 
we  find  that  tl  e  OBV  had  worked  out 
the  majority  o  technical  problems  that 
had  initially  nistricted  its  production  by 
May  1998  [see  business  proprietary 
information  c<  ntained  in  Exhibit  19  of 
the  section  D  supplemental 
questionnaire  response  and  Cost 
Verification  Echibit  1).  Thus,  we 
identified  Ma]  1998  as  the  month  in 
which  OBV  si  ;nificantly  increased  the 
number  of  cas  er  starts.  The  decision  to 
significantly  increase  the  number  of 
caster  starts  is  indicative  of  OBV's 
resolution  of  t  jchnical  problems  that 
had  initially  r  fstricted  production. 

As  for  the  p  Jtitioners'  concern  that 
OBV's  reporte  i  costs  were  not 
consistent  wit  a  common  industry 
averages  due  to  the  startup  adjustment, 
we  disagree.  /  fter  review  of  the  record, 
we  found  that  the  startup  cost 
adjustment  does  not  affect  the  costs 
incurred  by  th  e  company  at  the  finished 
rolling  and  sli  ting  stages  which 
determine  cos ;  differences  for  width  and 
thickness.  In  f  ict,  OBV  separated  its 
casting  costs  f  "om  the  costs  that  it 
incurred  for  fiiished  rolling,  slitting, 
and  other  bras  s  fabrication  processes. 
Then.  OBV  isdlated  only  the  fabrication 
costs  associat(  d  with  the  new  strip 
caster  during  he  startup  period  and 
applied  the  st  irtup  adjustment  to  only 
the  CONNUM  s  processed  on  the  new 
caster.  As  for  he  costs  OBV  used  to 
compute  its  startup  adjustment,  we 
found  that  the  company  appropriately 
used  the  type  of  unit  production  costs 
referenced  in  section  773(f)(l)(C)(iii)  of 
the  Act  (e.g..  aepreciation  of  equipment 
and  plant,  labor  costs,  insurance,  rent, 
lease  expenses,  material  costs,  and 
overhead).  Liljewise,  we  found  that  OBV 


correctly  excluded  non-allowable  costs 
(e.g.,  sales  expenses,  other  non- 
production  costs,  and  up-front  research 
and  development  costs)  that  the  Act 
states  are  ineligible  for  a  startup 
adjustment. 

Since  we  have  accepted  OBV's  startup 
adjustment,  we  find  the  arguments  on 
accounting  for  the  startup  adjustment  as 
a  section  773(f)(1)(B)  non-recurring  cost 
adjustment  to  be  moot. 

Comment  2:  Using  Monthly  or  Quarterly 
Haw  Material  Costs  Instead  of  an 
Annual  Weighted-Average 

The  petitioners  argue  that  the 
Department  should  deny  OBV's  request 
that  raw  material  costs  (i.e.,  metal  costs) 
be  calculated  on  a  quarterly  or  monthly 
basis.  According  to  the  petitioners,  the 
Department's  standard  practice  is  to 
calculate  FOR  weighted-average  costs 
and  OBV  has  provided  no  basis  for 
deviating  from  this  practice  in  this 
review.  For  the  Department  to  deviate. 
OBV  would  have  to  show  that  the  price 
declines  it  inciured  were  unusually 
significant  and  consistent.  The 
petitioners  claim  that  the  facts  in  this 
proceeding,  however,  do  not  identify 
such  a  decline.  Instead,  the  petitioners 
characterize  the  changes  in  price  as 
mere  short-term  fluctuations  that 
typically  occur  in  the  normal  course  of 
business.  Since  the  Department  can 
characterize  the  price  fluctuations  as 
typical,  the  petitioners  conclude  that  the 
calculation  of  an  annual  weighted- 
average  cost  adequately  mitigates  the 
effect  of  price  changes  because  it  is  a 
weighted-average  of  high  and  low 
prices. 

The  petitioners  provide  additional 
reasons  as  to  why  monthly  or  quarterly 
costs  should  not  be  used.  The 
petitioners  claim  that  OBV  has  not 
demonstrated  that  calculating  costs  on  a 
quarterly  basis  would  more  accurately 
portray  OBV's  total  costs  recorded 
during  the  FOR.  In  fact,  the  petitioners 
contend,  given  that  OBV  fixes  the  metal 
price  at  a  much  earlier  time  than  it 
actually  records  its  metal  cost,  the  use 
of  quarterly  costs  would  distort  the 
results  of  the  Department's  sales-below- 
cost  test.  Specifically,  the  petitioners 
claim  that  a  quarterly  cost  methodology 
generates  fictitious  profits  on  some 
metal  transactions  that  would  distort  the 
Department's  sales  below  cost  analysis. 
The  petitioners  further  explain  that  OBV 
can  realize  these  fictitious  profits  on 
certain  sales  because  the  higher  metal 
values  reflected  on  the  sales  invoice 
(fixed  at  a  time  prior  to  the  date  of  sale) 
will  often  be  matched  with  a  non- 
contemporaneous  lower  quarterly 
weighted-average  metal  acquisition  cost. 
Thus,  the  petitioners  claim  OBV  would 


realize  a  profit  where  none  should  exist 
because  metal  costs  are  passed  through 
to  the  customers.  In  addition,  the 
petitioners  argue  that  the  record  does 
not  support  a  truly  contemporaneous 
comparison  on  a  quarterly  basis  because 
a  number  of  OBV's  home  market  sales 
have  metal  fix  dates  outside  the  FOR.  In 
order  to  make  proper  comparisons,  the 
petitioners  claim  Uiat  the  Department 
would  need  quarterly  costs  that 
occurred  before  and  after  the  FOR. 
However,  the  petitioners  note  that  OBV 
has  failed  to  provide  this  information. 
Likewise,  the  petitioners  claim  that  the 
use  of  monthly  weighted-average  costs 
will  result  in  similar  comparisons  of 
non-contemporaneous  metal  costs  and 
metal  prices.  Since  OBV  only  provided 
monthly  costs  for  the  FOR,  rather  than 
monthly  costs  outside  the  FOR,  the 
information  necessary  to  make 
contemporaneous  comparisons  was  not 
provided. 

Furthermore,  the  petitioners  argue 
that  the  declining  metal  costs  were  not 
the  only  cause  for  declining  sales  prices 
in  OBV's  home  market.  According  to  the 
petitioners,  fabrication  costs  also 
declined.  Thus,  the  petitioners  believe 
that  associating  the  decline  in  home 
market  sales  prices  with  metal 
fluctuations  is  inappropriate.  The 
petitioners  additionally  argue  that  OBV 
failed  to  provide  monthly  or  quarterly 
fabrication  costs  for  comparison 
purposes.  For  these  reasons,  the 
petitioners  argue  that  the  Department 
should  deny  OBV's  request  to  use 
monthly  or  quarterly  costs  for  metal 
charees. 

OBV  counters  that  a  FOR  weighted- 
average  metal  cost  will  not  counter  the 
sharp  decline  in  metal  prices  the 
company  realized  and  that  the 
Department  should  instead  use  either 
monthly  or  quarterly  metal  value  costs. 
According  to  OBV,  the  Department  has 
commonly  used  monthly  or  quarterly 
costs  in  instances  where  there  have  been 
significant  and  consistent  price  declines 
throughout  a  period  of  investigation  or 
review.  In  fact,  OBV  states,  the 
Department  has  used  this  methodology 
in  several  previous  brass  sheet 
proceedings  due  to  the  distortive  effects 
that  metal  price  fluctuations  would  have 
had  on  the  margin  calculations.  For 
example.  OBV  states  that  in  the  original 
investigation  the  Department  made  an 
adjustment  for  metal  value  by  dividing 
the  period  of  investigation  (POI)  into 
three  separate  periods.  According  to 
OBV,  the  Department  selected  three 
periods  because,  within  each  period, 
metal  prices  were  relatively  stable  (see 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Brass  Sheet  and  Strip 
From  Netheriands,  53  FR  23431,  23432 


(June  22,  1988)  VBrass  Sheet  and  Strip 
from  the  Netheriands")].  In  an  Italian 
brass  sheet  proceeding,  OBV  claims  that 
the  Department  used  monthly  costs  to 
resolve  the  distortive  effects  the 
fluctuating  metal  prices  had  on  the 
margin  calculations  [see  Fined  Results  of 
Antidumping  Administrative  Review: 
Brass  Sheet  and  Strip  from  Italy,  52  FR 
9235,  9236  (March  17,  1992)  ("Brass 
Sheet  and  Strip  from  Italy")). 

As  for  a  preference  toward  using 
quarterly  or  monthly  weighted-average 
costs,  OBV  suggests  that  the  Department 
use  monthly  metal  costs  in  this 
proceeding  because  they  provide  the 
most  accurate  reflection  of  metal  costs 
for  the  POR.  According  to  OBV, 
customers  purchase  metals  at  a  market 
price  on  a  specific  date  (i.e.,  metal  fix 
date)  prior  to  fabrication  and,  therefore, 
the  metal  price  is  a  direct  pass-through 
to  the  customer.  OBV  further  notes  that 
it  maintains  the  information  that 
identifies  each  transaction-specific 
metal  cost  in  its  accoimting  records  and 
even  submitted  this  information  to 
Department.  Thus,  OBV  believes  that 
the  Department  has  the  necessary  data 
to  accurately  measiu^  the  metal  costs  of 
any  single  sales  transaction  based  on  the 
metal  fix  date.  Moreover,  and  contrary 
to  the  petitioners'  claims,  OBV  states 
that  this  information  (i.e.,  metal  fix  date 
and  monthly  metal  weighted-average 
costs  since  1996)  is  on  the  record  for  all 
U.S.  and  home  market  sales  made 
during  the  POR. 

If  the  Department  does  not  wish  to 
use  monthly  weighted-average  costs, 
then  OBV  suggests  that  quarterly 
weighted-average  costs  would  provide  a 
reasonable  basis  for  determining  sales 
below  cost.  At  a  minimum,  OBV 
believes  that  this  method  is  more 
appropriate  than  annual  costs.  OBV  also 
states  that  the  Department  should  not  be 
influenced  by  the  petitioners'  position 
on  the  perceived  time  lag  between  metal 
fix  and  invoice  dates.  OBV  explains  that 
its  affiliated  supplier  ships  metals  on  a 
first-in,  first-out  basis.  As  a  result  of  this 
practice,  the  metal  ordered  in  one 
month  is  not  delivered  to  OBV  until 
sometime  in  the  following  months. 
According  to  OBV,  it  records  the  cost  of 
metal  in  its  inventory  ledgers  when  the 
metal  is  received.  Thus,  OBV  claims 
that  any  lag  between  the  metal  fix  date 
and  the  invoice  date  is  mitigated  by  lag 
time  between  the  metal  fix  date  and  the 
date  on  which  OBV  recorded  the  cost  of 
that  metal  in  its  books  and  records  (i.e., 
the  date  used  by  OBV  to  compute  direct 
materials  costs  on  a  quarterly  basis).  In 
any  event,  if  the  petitioners  are  truly 
concerned  about  contemporaneity,  OBV 
claims  that  they  should  support  its 
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position  that  the  Department  use 
monthly  average  costs  in  this  review. 

In  addition  and  contrary  to  the 
petitioners'  position,  OBV  states  that  the 
decline  of  metal  prices  during  the  POR 
was  significant  and  consistent. 
According  to  OBV,  the  cost  of  metal  can 
fluctuate  widely  depending  on  market 
conditions.  In  this  case,  OBV  contends 
that  prices  decreased  dramatically  for 
the  first  five  months  of,  and  declined 
consistently  throughout,  the  POR.  To 
demonstrate  this  decline,  OBV  states 
that  the  variation  between  the  average 
review  period  metal  prices  and  the 
metal  prices  at  the  beginning  amd  end  of 
the  review  period  are  dramatic. 
Furthermore,  OBV  notes  that  these 
declines  were  not  mere  short-term 
fluctuations  because  the  metal  prices 
never  recovered. 

OBV  also  disagrees  with  the 
petitioners'  contention  that  its 
fabrication  costs  declined  significantly 
and  consistently  throughout  the  POR 
and  should  be  accounted  for  in  the  same 
manner  as  metal  costs.  According  to 
OBV,  analysis  of  its  fabrication  costs 
shows  that  these  amounts  remained 
stable  throughout  the  POR.  Therefore, 
OBV  argues  that  reporting  quarterly  or 
monthly  fabrication  costs  are  not 
necessary. 

DOC  Position:  We  agree  with  OBV 
that  monthly  weighted-average  metal 
costs  should  be  used  in  the  instant 
review  for  the  calculation  of  COP  and 
CV.  In  the  ordinary  course  of  business, 
OBV  accounts  for  metal  as  a  pass- 
through  item.  Specifically,  OBV  requires 
customers  to  purchase  the  metals  before 
it  will  fabricate  the  product.  As  a  service 
to  its  customers,  OBV  purchases  the 
metals  on  the  customer's  behalf  and 
then  bills  the  customer  for  the  cost  of 
metals,  the  terms  of  which  are  set  forth 
on  the  finished  brass  sales  invoice.  The 
parties  determine  the  price  of  the  metals 
at  a  metal  fix  date,  which  occurs  prior 
to  the  invoice  dates  of  finished  brass. 
Since  OBV  purchases  the  metal  and 
then  passes  on  the  cost  of  the  metal  to 
the  customer,  the  company  must  record 
and  recognize  the  cost  of  this  purchased 
metal  in  its  accounting  system. 

The  metal  cost  included  in  OBV's 
audited  financial  statements  reflects  the 
cost  at  the  metal  fix  date  of  metal 
consumed  to  produce  the  sold  items. 
Rather  than  reporting  the  cost  of  the 
metals  consumed,  OBV  used  the  average 
quarterly  metal  cost  at  the  metal  fix  date 
for  metals  received.  As  a  result,  for  any 
given  month,  the  average  metal  cost  of 
metal  physically  received  reflects  a  mix 
of  metal  prices  from  differing  time 
periods  depending  on  how  far  in 
advance  of  receipt  the  metals  were 
purchased  (in  certain  instances,  this 


range  varies  from  less  than  one  month 
to  up  to  six  months).  We  calculated  an 
adjustment  factor  to  account  for  the 
differences  between  the  reported 
purchase  cost  and  the  consumption 
cost. 

As  for  the  costs  of  metals  (i.e.,  copper 
and  zinc)  in  this  review,  we  have  found 
and  verified  that  OBV's  reported  metal 
costs  make  up  a  significant  portion  of 
the  total  cost  of  manufacturing  brass 
sheet  and  strip.  See  CVE  12  (identifying 
the  portion  metal  costs  make  up  of  the 
total  cost  of  manufacturing).  Moreover, 
after  reviewing  the  information  on  the 
record,  we  found  that  the  market  values 
of  these  inputs  sharply  and  consistently 
decreased  from  the  beginning  to  the  end 
of  the  POR.  Specifically,  we  reviewed 
monthly  London  Metal  Exchange 
(LME)  3  prices,  which  we  verified  as 
being  the  basis  for  OBV's  metal  cost.  We 
found  that  the  drop  in  metal  prices  did 
not  affect  OBV's  brass  fabrication 
business  as  a  result  of  the  pass  through 
of  the  cost  of  metals  to  its  customers. 
However,  the  drop  in  price  does  affect 
the  margin  calculations  because  the 
Department  normally  calculates  direct 
material  costs  as  a  POR  weighted- 
average.  As  a  result  of  using  the  normal 
POR  average  cost  methodology,  the 
decline  in  metal  prices  would  tend  to 
create  below-cost  sales  when  the  LME 
metal  purchase  price  falls  below  the 
weighted-average  LME  POR  price.  See. 
e.g.,  OBV's  August  11,  1999  Letter 
(identifying  OBV's  sales  that  are  above 
and  below  costs).  Hence,  in  this  review, 
the  method  of  calculating  metal  costs 
does  have  an  impact  on  the  comparisons 
used  in  the  margin  calculations.  For 
example,  and  as  noted  by  the  petitioner, 
the  normal  cost  methodology  could 
create  fictitious  profits  (or  losses)  on 
home  market  sales. 

Our  normal  practice  for  a  respondent 
in  a  coimtry  that  is  not  experiencing 
high  inflation  is  to  calculate  a  single 
weighted-average  cost  for  the  entire  POR 
except  in  unusual  cases  where  this 
preferred  method  would  not  yield  an 
appropriate  comparison.  See,  e.g..  Bmss 
Sheet  and  Strip  from  the  Netherlands 
(dividing  POI  into  three  periods  because 
of  the  effect  metal  price  fluctuations  had 
on  the  margin  calculations  and  finding 
that  metal  portion  of  price  was  a  pass 
through);  Brass  Sheet  and  Strip  Italy 
(using  monthly  costs  to  resolve  the 
distortive  effects  the  fluctuating  metal 
prices  had  on  the  margin  calculations); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  the  Republic  of 


'The  London  Metal  Exchange  is  an  international 
commodity,  futures  and  options  exchange  that 
specializes  in  non-ferrous  metals. 
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Korea,  64  7R  J0664.  30676  (June  8. 
1999)  (conclu  ding  that  weighted-average 
costs  for  two  )eriods  were  permissible 
where  major  i  eclines  in  currency 
valuations  dii  torted  the  margin 
calculations);  Final  Determination  of 
Sales  at  Less  ban  Fair  Value:  Static 
Random  Aca  ss  Memory 
Semiconductors  from  Taiwan,  63  FR 
8909.  8925  (February  23.  1998)  (the 
Department  v  rill  utilize  shorter  cost 
periods  if  makets  experience  significant 
and  consister  t  price  declines);  Final 
Determinatioh  of  Sales  at  Less  than  Fair 
Value:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  ^bovefrom  the  Republic  of 
Korea,  58  FR  15467. 15476  (March  23, 
1993)  (detenlining  that  the  Department 
may  use  weighted-average  costs  of 
shorter  periods  where  there  exists  a 
consistent  ddwnward  trend  in  both  U.S. 
and  home  market  prices  during  the 
period);  Find  Determination  of  Sales  at 
Less  than  Fa,  r  Value:  Erasable 
Programable  Read  Only  Memories  from 
Japan,  51  FR  39680,  39682  (October  30, 
1986)  (findin  ?  that  significant  changes 
in  the  COP  during  a  short  period  of  time 
due  to  techni  )logical  advancements  and 
changes  in  p  oduction  process  justified 
the  use  of  w<  ighted-average  costs  of  less 
than  a  year). 

In  applyin ;  these  criteria  to  this  case, 
we  have  revi  swed  the  information  on 
the  record  ai  d  note  that  both  OBV's 
sales  prices  I  or  the  subject  merchandise 
and  the  cost  Df  metal  used  in  the 
manufacture  of  this  merchandise 
correspondii  igly  and  consistently 
declined  dui  ing  the  FOR.  Specifically, 
our  analysis  of  data  from  the  LME 
identifies  a  s  ignificant  drop  in  metal 
values.  In  th  s  case,  we  have  determined 
that  comput  ng  a  single  FOR  weighted- 
average  cost  would  distort  the  results  of 
the  cost  test  aecause:  (1)  the  cost  of 
copper  and  ;  :inc  are  treated  as  pass- 
through  iten  IS  when  brass  is  sold  to 
customers;  ( I)  these  metal  costs 
represent  a  !  ignificant  percentage  of  the 
total  cost  of  aroducing  brass  sheet  and 
strip;  and  (3  the  cost  of  the  metal 
dropped  coi  sistently  and  significantly 
throughout  he  FOR.  To  avoid  this 
distortion,  \  re  have  relied  upon  monthly 
weighted-a\  erage  costs  rather  than 
calculating  i  luarterly  or  a  single 
weighted-a\  erage  FOR  cost  for  metal. 
Moreover,  t  le  use  of  monthly  costs  for 
a  pass-throi  gh  item  is  consistent  with 
Brass  Sheet  and  Strip  from  Italy,  52  FR 
9235,  9236;  Brass  Sheet  and  Strip  from 
the  Netheri  wds,  53  FR  23431,  23432; 
and  Final  F  ssults  of  Administrative 
Review:  Bn  ss  Sheet  and  Strip  from 
Canada.  56  FR  57317,  57318  (November 
8.  1991)  (us  ing  monthly  metal  costs  to 


calculate  differences  in  merchandise 
adjustments). 

We  find  that  using  monthly  weighted- 
average  metal  costs  is  the  most 
appropriate  method  in  this  proceeding 
for  several  reasons.  First,  the  record 
indicates  that  the  monthly  changes  in 
selling  prices  and  input  metal  costs  are 
significant.  See  the  proprietary 
memorandum  from  Geoffrey  Craig  to 
John  Brinkmann.  "Analysis  of  Metal 
Costs,"  dated  December  28,  1999.  In 
addition,  we  have  the  information  on 
the  record  to  determine  accurate 
monthly  metal  costs  that  reasonably 
correspond  to  the  amounts  paid  by  the 
customer,  which  makes  the  petitioners' 
concerns  with  quarterly  costs  moot.  We 
also  note  that  using  monthly  metal  costs 
calculated  from  the  company's  metal  fix 
prices  conforms  writh  the  company's 
normal  accounting  records  which  are 
kept  in  accordance  with  home  market 
generally  accepted  accounting 
principles  (GAAP).  Finally,  by  using 
weighted-average  monthly  price  fixed 
metal  cost,  we  are  able  to  make  a 
contemporaneous  comparison  of  metal 
values  which  results  in  a  more  accurate 
calculation  of  the  margin  of  dumping  in 
this  case  than  using  either  the  reported 
quarterly  or  FOR  weighted  average 
costs. 

We  also  agree  with  the  respondent 
that  calculating  fabrication  costs  on  a 
monthly  basis  is  uimecessary.  After 
reviewing  the  information  on  the  record, 
we  found  no  significant  fluctuations  in 
OBV's  fabrication  costs  that  would 
require  averaging  periods  of  less  than  a 

year. 

For  the  final  results,  we  recalculated 
OBV's  COP  and  CV.  Specifically,  we 
calculated  monthly  metal  costs  using 
metal  fix  date  information  (see  CVE  18) 
and  calculated  annual  fabrication  costs 
using  the  reported  costs  in  the  section 
D  data  file. 

Comment  3:  Affiliated  Purchases  and 
the  Major  Input  Rule 

The  petitioners  state  that  the 
Department  should  adjust  OBV's  costs 
for  metals  (i.e.,  copper  and  zinc) 
obtained  from  affiliated  suppliers  to 
reflect  the  highest  of  market  price,  cost 
of  production  or  transfer  price. 

OBV  believes  that  the  Department 
should  not  make  this  adjustment. 
According  to  OBV,  the  petitioners' 
argument  reflects  a  lack  of 
understanding  of  the  verified  data  on 
the  record.  OBV  states  that  the  small 
differences  between  market  price,  cost 
of  production  and  transfer  prices  are  not 
the  result  of  non-arms  length 
transactions,  but  simply  the  result  of 
timing  differences  and  differences  in 
purchase  terms.  To  make  a  proper 


comparison,  the  company  argues  that 
the  timing  differences  and  the  difference 
in  purchase  terms  would  have  to  be 
accounted  for.  More  important,  OBV 
claims  that  the  Department  should 
continue  to  use  OBV's  metal  costs  as 
reported  since  the  differences  are  slight. 

DOC  position:  We  agree  with  the 
petitioners.  OBV  submitted  a  schedule 
which  shows  that,  on  average,  its  FOR 
purchases  of  zinc  and  copper  from  an 
affiliated  party  were  made  at  prices 
lower  than  the  cost  of  production.  We 
have  adjusted  the  cost  of  metals  to 
reflect  the  affiliate's  higher  cost  of 
production  in  accordance  with  section 
773(f)(3)  of  the  Act  because  the 
information  provided  by  OBV  supports 
the  conclusion  that  the  purchases  from 
the  affiliated  party  were  made  below  the 
affiliate's  cost.  See  CVE  28.  We  are 
unable  to  address  OBV's  claim  that 
timing  differences  and  the  differences  in 
purchase  terms  may  accoimt  for  the 
difference  between  the  reported  transfer 
price  and  the  affiliate's  cost  of 
production,  since  OBV  did  not  submit 
any  information  to  support  its 
contention. 

Comment  4:  Including  Lower  of  Cost  or 
Market  Inventory  Adjustment  in  COM 

The  petitioners  claim  that  the 
Department  should  include  OBV's  lower 
of  cost  or  market  (LCM)  adjustment  in 
the  calculation  of  COP  and  CV. 
According  to  the  petitioners,  the  SAA 
states  that  the  Department  normally  will 
calculate  costs  on  the  basis  of  records 
kept  by  the  producer  of  the 
merchandise,  provided  such  records  are 
kept  in  accordance  with  GAAP  of  the 
producing  country  and  reasonably 
reflect  the  costs  associated  with 
production  of  the  merchandise.  See 
SAA  at  834.  According  to  the 
petitioners,  OBV  stated  that  its 
accounting  practices  are  in  full 
compliance  with  GAAP  in  the 
Netherlands.  The  petitioners,  therefore, 
contend  that  the  Department  should 
revise  OBV's  COP  and  CV  data  to 
include  the  lower  of  cost  or  market 
adjustment  reflected  in  OBV's 
accounting  records  and  in  OBV's 
financial  statements. 

OBV  counters  that  the  Department 
should  not  revise  the  reported  costs  to 
include  the  company's  LCM  adjustment 
reflected  in  the  financial  statements. 
According  to  OBV,  this  adjustment  has 
no  impact  on  the  actual  cost  of  materials 
used  in  production  because  it  makes  a 
monthly  adjustment  to  the  balance  sheet 
reserve  accounts.  OBV  further  argues 
that  inclusion  of  the  adjustment  is  not 
necessary  because  it  did  not  rely  on 
inventory  movement  values  to  calculate 
its  reported  metal  costs.  Instead  of 


inventory  movement  values,  OBV  states 
that  it  used  actual  metal  acquisition 
costs  paid  during  the  review  period  to 
compute  metal  costs.  If  the  Department 
includes  the  entire  LCM  adjustment, 
OBV  claims  that  metal  costs  will  be 
'    distorted. 

DOC  Position:  We  agree  with  the 
petitioners  in  part  because  our  general 
practice  is  to  include  the  LCM 
adjustments  associated  with  raw 
materials  and  work-in-process  (WIP)  in 
the  respondent's  COP  and  CV.  We  do 
not  include  the  loss  realized  on  holding 
finished  goods  (see,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  Above  (DRAMs)  From 
Taiwan,  64  FR  56308.  56326  (October 
19,  1999));  see  also  Notice  of  Final 
Determination  of  Sales  Less  Than  Fair 
Value:  Stainless  Steel  Wire  Rod  from 
Italy,  63  FR  40422,  40430  (July  29. 
1998)). 

As  for  OBV's  concern  that  including 
the  LCM  adjustment  distorts  COP  and 
CV,  we  disagree,  hi  OBV's  normal 
course  of  business,  the  company  values 
its  copper  and  zinc  inventory  at  the 
lower  of  cost  or  market.  Since  the 
market  price  of  inventoried  copper  emd 
zinc  (i.e.,  metals)  fell  below  the 
acquisition  costs,  OBV  had  to  recognize 
a  loss  on  metals  held  in  inventory  in 
accordance  with  home  market  GAAP. 
Company  officials  noted  that  they  did 
not  include  this  loss  in  the  calculation 
of  the  reported  costs  and  identified  the 
loss  as  a  reconciling  item.  However,  as 
noted  above,  we  normally  include  this 
type  of  cost  in  the  calculation  of  COP 
and  CV.  Consistent  with  sectipn 
773(f)(1)(A)  of  the  Act,  it  is  the 
Department's  practice  to  rely  upon  a 
company's  normal  books  and  records 
where  they  are  prepared  in  accordance 
with  the  home  country's  GAAP  and 
reasonably  reflect  the  cost  of  producing 
and  selling  the  subject  merchandise.  In 
this  case,  we  found,  consistent  with  the 
Netherlands'  GAAP,  that  OBV  includes, 
in  its  normal  books  and  records,  the 
write-downs  of  its  raw  material 
inventories  as  an  element  of  its  current 
costs  per  its  financial  statements.  See 
Cost  Verification  Exhibit  17,  which 
contains  worksheets  that  reconcile 
reported  direct  material  costs  to  the 
corresponding  amoiut  reported  on  the 
audited  income  statement.  In  addition, 
we  disagree  with  OBV's  position  that 
this  cost  should  be  excluded  because  it 
used  acquisition  cost  to  compute  metal 
cost.  We  note  that  the  LCM  adjustment 
is  a  separate  and  unique  expense 
associated  with  maintaining  an 
adequate  base  stock  of  goods  to  service 
daily  operating  needs.  For  the  final 
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results,  we  have  included  a  portion  of 
OBV's  LCM  adjustment  relating  to  raw 
material  and  WIP  in  the  calculation  of 
COP  and  CV. 

Comment  5:  Commercial  Quantities 

The  petitioners  contend  that  OBV's 
request  for  revocation  should  be  denied 
because  OBV  did  not  sell  in  commercial 
quantities  during  each  of  the  three 
administrative  reviews  that  formed  the 
basis  of  OBV's  revocation  request. 
According  to  the  petitioners,  the 
Department  is  justified,  under  §  351.222 
of  the  Department's  regulations,  in 
requiring  OBV  to  have  sold  subject 
merchandise  in  the  United  States  in 
commercial  quantities  during  the  three 
review  periods  that  form  the  basis  of 
OBV's  revocation  request.  However, 
contrary  to  the  Department's 
methodology  in  the  preliminary  results, 
which  focused  on  OBV's  shipments  to 
the  United  States  during  the  period 
covering  the  last  three  administrative 
reviews,  the  petitioners  assert  that 
commercial  quantities  should  be 
evaluated  in  light  of  the  entire  history 
of  the  proceeding,  not  just  a  few 
segments.  A  historical  overview  of 
OBV's  shipments  to  the  United  States, 
the  petitioners  continue,  demonstrates 
that  OBV  has  not  been  making  sales  to 
the  United  States  in  commercial 
quantities  at  prices  above  NV  in  the 
three  review  periods  in  question. 

The  petitioners  argue  that  subsequent 
to  the  antidimiping  duty  order  and  prior 
to  the  acquisition  of  Outokumpu 
American  Brass  (American  Brass)  in 
1990  by  OBV's  parent  company, 
Outokimiipu  Oyj  (Outokumpu),  OBV 
continued  to  export  substantial 
quantities  of  subject  merchandise  to  the 
United  States  at  prices  below  NV,  as 
evidenced  by  the  margins  calculated  in 
each  of  the  administrative  reviews 
covering  that  period.  Rather  than 
eliminating  the  dumping,  the  petitioners 
contend,  the  Outokumpu  Group  shifted 
production  from  OBV  to  American 
Brass,  thereby  allowing  the  Outokumpu 
Group  to  maintain  its  U.S.  customer 
base  while  avoiding  the  imposition  of 
antidmnping  duties.  The  petitioners 
contend  that  OBV  has  been  able  to  avoid 
a  finding  of  dmnping  in  the  last  three 
review  periods  by  shipping  a  minimal 
amoimt  of  "niche"  or  "specialty" 
product  to  the  United  States  at  prices 
intended  to  result  in  a  de  minimis 
dumping  margin. 

Moreover,  the  petitioners  allege  that: 
(i)  OBV's  current  shipments  to  Uie 
United  States  of  the  subject  brass 
products  are  minuscule  compared  to 
shipment  levels  both  prior  and 
immediately  subsequent  to  the 
imposition  of  the  antidumping  duty 


order;  (2)  OBV's  current  shipments  do 
not  correspond  to  the  current  size  of  the 
U.S.  market  for  radiator  strip;  (3)  OBV's 
current  shipments  of  subject 
merchandise  to  the  United  States  are 
significantly  lower  than  its  level  of 
exports  of  non-subject  brass  products 
that  have  minimal  physical  differences 
from  subject  merchandise;  (4)  OBV's 
current  shipments  of  subject 
merchandise  to  the  United  States  are 
significantly  lower  than  its  current 
home  market  shipments  and  its 
shipments  of  total  shipments  (i.e.,  both 
subject  and  non-subject  merchandise)  to 
other  industrial  countries;  and  (5)  OBV's 
current  shipments  are  not  reflective  of 
its  projected  shipment  levels  to  the 
United  States,  which  OBV  has 
acknowledged  will  be  at  a  level  similar 
to  the  pre-order  level  and  shipments 
during  the  first  three  annual  reviews, 
where  the  company  was  found  to  be 
dumping.  Based  on  the  foregoing,  the 
petitioners  conclude  that  the 
Department  should  find  that  OBV  has 
not  made  sales  to  the  United  States  in 
commercial  quantities  and,  accordingly, 
should  deny  OBV's  request  for 
revocation. 

OBV  counters  that  its.sales  to  the 
United  States  during  the  three 
consecutive  review  periods  that  form 
the  basis  of  its  revocation  request  have 
been  in  commercial  quantities  and  at 
prices  above  NV.  According  to  OBV,  the 
Department  properly  selected  1990, 
rather  than  the  pre-order  period,  as  the 
benchmark  for  the  commercial 
quantities  test  because  the  commercial 
quantities  test  must  be  applied  in  light 
of  Outokumpu's  acquisition  of 
American  Brass.  OBV  disputes  the 
contention  that  the  company 
discontinued  shipments  to  the  United 
States  because  it  was  unable  to  sell  in 
the  United  States  at  prices  above  NV; 
instead,  OBV  attributes  its  cessation  of 
U.S.  shipments  in  1990  exclusively  t6 
the  purchase  of  American  Brass,  which 
OBV  characterizes  as  a  "significant"  and 
"unusual  intervening  event." 
Furthermore,  OBV  states  that  its  parent 
company  forbids  OBV  from  shipping 
subject  merchandise  to  the  United 
States  in  order  to  prevent  its  products 
from  competing  with  those  of  American 
Brass.  OBV  resumed  shipments  in  order 
to  service  a  niche  market  for  certain  U.S. 
customers  of  subject  brass  products  that 
could  not  be  produced  efficiendy  by 
American  Brass  or  where  the  customers 
specifically  requested  that  the  brass  be 
produced  by  OBV. 

OBV  further  contends  that  the 
petitioners'  proposed  assortment  of 
alternative  benchmarks  are  of  no 
probative  value  in  determining 
commercial  quantities,  argmng  that:  (1) 
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In  light  of  Ame  rican  Brass'  role  in  the 
U.S.  market,  a  »re-order  or  post-order 
comparison  is  lot  a  reliable  indicator  of 
OB  V's  ability  ti )  sell  in  the  United  States 
without  dumpi  tig;  (2)  OBV  did  not  need 
to  continue  exj  orting  subject 
merchandise  ii  substantial  volumes  to 
preserve  its  poi  lition  in  the  U.S.  market 
due  to  the  fact  hat  American  Brass 
produced  the  s  mie  merchandise  for  sale 
in  the  United  S  tates;  (3)  shipment  levels 
of  non-subject  nerchandise  do  not 
provide  a  demi  mstrable  basis  for 
determining  what  constitutes 
commercial  quantities  of  subject 
merchandise;  (t)  a  comparison  of  OBV's 
U.S.  shipment!  to  its  shipments  to  other 
industrial  countries'  markets  is  not  of 
probative  valu  !  because  OBV's  ability  to 
sell  in  the  U.S.  market,  unlike  its  ability 
to  sell  in  other  industrial  countries' 
markets,  is  limited  due  to  the  presence 
of  an  affiliated  company,  American 
Brass;  and  (5^  he  notion  of  comparing 
current  shipm  snt  levels  to  future 
shipment  leve  s  is  flawed  because  the 
Department  w  )uld  be  required  to  defer 
revocation  in  ( irder  to  conduct 
subsequent  rei  iews.  Finally,  OBV 
argues  that  a  c  jmparison  of  OBV's  U.S. 
sales  to  third  c  ountry  sales  demonstrates 
that  OBV's  U.il.  sales  are  not 
aberrational,  b  ut  instead  reflect  OBV's 
normal  conun  srcial  activity.  See.  e.g., 
Pure  Magnesii  im  from  Canada,  64  FR 
12977,  12979  March  16,  1999) 
(recognizing  t  lat  comparisons  of  a 
respondent's  1  J.S.  sales  to  sales  made  in 
other  markets  by  that  respondent  is  a 
reliable  indica  tor  of  whether  the  U.S. 
sales  are  in  commercial  quantities). 
DOC  Positk  n:  We  agree  with  the 
petitioners  th)  it  OBV's  U.S.  sales  during 
the  three  adm  nistrative  reviews  under 
consideration  for  revocation  purposes 
have  not  been  made  in  commercial 
quantities.  As  we  explained  in  the 
Preliminary  F  ssults.  "the  Department 
must  be  able  to  determine  that  past 
margins  are  n  flective  of  a  company's 
normal  commercial  activity."  64  FR 
48760.  Althoi  igh  OBV  has  demonstrated 
three  consecu  tive  years  of  sales  at  not 
less  than  NV,  we  find  that  the  limited 
volume  of  ex|  lorts  to  the  United  States 
of  brass  sheet  and  strip  from  the 
Netherlands  (  o  not  reflect  OBV's 
normal  comn  ercial  behavior.  Based  on 
the  facts  on  tl  le  record  of  this  case, 
therefore,  we  find  that  OBV's  sales  to 
the  United  St  ites  have  not  been  made  in 
commercial  c  uantities  during  any  of  the 
relevant  adm  nistrative  reviews 
considered  fc  r  revocation  in  this 
proceeding. 

We  have  di  (veloped  a  procedure  for 
revocation  that  is  described  in  19  CFR 
351.222.  Thii  regulation  requires  that  a 
company  req  nesting  revocation  must 


submit  a  certification  that  the  company 
sold  the  subject  merchandise  in 
commercial  quantities  in  each  of  the 
three  years  forming  the  basis  of  the 
request.  Therefore,  we  must  determine, 
as  a  threshold  matter,  in  accordance 
with  our  regulations,  whether  the 
company  requesting  revocation  sold  the 
subject  merchandise  in  commercial 
quantities  in  each  of  the  three  years 
forming  the  basis  of  the  request.  In 
examining  commercial  quantities  for 
purposes  of  revocation,  the  Department 
must  be  able  to  determine  that  past 
margins  are  reflective  of  the  company's 
normal  commercial  activity.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Canada,  64  FR  2175. 
Sales  during  a  POR  which,  in  the 
aggregate,  are  of  an  abnormally  small 
quantity,  either  in  absolute  terms  or  in 
comparison  to  an  appropriate 
benchmark  period,  do  not  generally 
provide  a  reasonable  basis  for 
determining  that  the  discipline  of  the 
order  is  no  longer  necessary  to  offset 
dumping.  Id.;  see  also  Pure  Magnesium 
From  Canada,  64  FR  12977  {March  16. 
1999).  However,  the  determination  as  to 
whether  or  not  sales  volumes  are  made 
in  commercial  quantities  is  made  on  a 
case-by-case  basis,  based  on  the  unique 
facts  of  each  proceeding.  Neither  the 
statute  nor  the  Department's  regulations 
prescribes  a  specific  standard  for 
determining  whether  sales  have  been 
made  in  commercial  quantities.  See 
section  751(d)  of  the  Act;  19  CFR 
351.222. 

When  determining  whether  a 
company's  sales  have  been  made  in 
commercial  quantities  we  must  look  at 
each  case  on  an  individual  basis.  In 
many  instances,  we  will  use  the  original 
period  of  investigation  (i.e..  pre-order 
shipment  levels)  as  a  benchmark  for  a 
company's  normal  commercial 
behavior.  The  period  of  investigation 
generally  provides  a  valid  benchmark 
for  assessing  whether  sales  have  been 
made  in  commercial  quantities.  As  we 
stated  in  the  Preliminary  Results, 
however,  where  a  company  has 
experienced  a  substantial  and  unusual 
change  in  business  practice  since  the 
imposition  of  the  order  that  may  explain 
a  substantial  sales  drop-off  in  U.S.  sales, 
a  more  recent  POR  that  is  reflective  of 
the  company's  normal  conmiercial 
experience  may  provide  a  more 
appropriate  benchmark.  See  Pure 
Magnesium  from  Canada,  64  FR  at 
50489;  Professional  Electric  Cutting 
Tools  from  Japan:  Preliminary  Results  of 
Antidumping  Administrative  Review 
and  Intent  to  Revoke  in  Part,  64  FR 
43346.  43351  (August  10,  1999). 

In  this  case,  the  quantity  and  number 
of  OBV's  U.S.  sales  of  subject 


merchandise  have  decreased  since  the 
imposition  of  the  antidumping  duty 
order,  as  evidenced  by  the  volume  of 
sales  in  the  three  reviews  forming  the 
basis  of  OBV's  revocation  request.  In  the 
Preliminary  Results,  however,  we  found 
that  OBV's  aggregate  sales  to  the  United 
States  were  made  in  commercial 
quantities  during  the  relevant 
proceedings  examined  for  purposes  of 
the  revocation  determination.  We  based 
this  finding  on  the  fact  that 
Outokumpu's  acquisition  of  American 
Brass  and  the  subsequent  transfer  of  in- 
scope  radiator  strip  production  to  the 
United  States  represented  the  type  of 
"unusual  occurrence"  contemplated  by 
the  Department  in  promulgating  its 
regulations  as  an  acceptable  explanation 
of  why  exports  of  subject  merchandise 
have  declined.  See  Proposed 
Regulations,  61  FR  7307.  7320  (Feb.  27, 
1996).  Specifically,  we  explained  that: 

Prior  to  this  acquisition,  in  1989  and  1990, 
OBV  continued  to  ship  in  similar  quantities 
to  the  pre-order  period  and  the  subsequent 
cessation  of  shipments  until  1995  was  an 
immediate  result  of  the  1991  acquisition. 
Based  upon  these  circumstances,  it  is 
reasonable  to  conclude  that  the  company's 
commercial  practices  were  permanently 
changed  in  1991,  and  that  1991,  rather  than 
the  pre-order  period,  should  be  the 
benchmark  for  measuring  whether  the 
company's  sales  during  the  three  years 
without  dumping  were  made  in  commercial 
quantities. 

64  FR  48760.  Thus,  we  preliminarily 
determined  that  the  zero  margins 
calculated  for  OBV  in  each  of  the  last 
three  administrative  reviews  were 
reflective  of  the  company's  normal 
commercial  experience.  Accordingly, 
we  preliminarily  determined  that  OBV 
met  the  requirements  for  revocation  of 
the  order  on  brass  sheet  and  strip  from 
the  Netherlands  with  respect  to  three 
consecutive  years  of  sales  in  commercial 
quantities  at  not  less  than  NV. 

Upon  review  of  the  comments  of  the 
parties,  all  of  the  evidence  on  the 
record,  and  the  Department's  past 
practice,  we  have  determined  that 
OBV's  sales  were  not  made  in 
commercial  quantities  during  the  three 
years  upon  which  OBV  is  relying  to 
support  its  request  for  revocation.  We 
agree  that  OBV's  commercial  practices 
changed  subsequent  to  the  1990 
purchase  *  of  American  Brass  by  OBV's 
ultimate  parent  company,  Outokumpu. 


*  As  discussed  in  a  memorandum  to  the  file  dated 
December  20,  1999.  we  cited  June  1991  in  the 
Preliminary  Results  as  the  month  and  year  of 
Outokumpu's  acquisition  of  American  Brass  based 
on  statements  made  on  the  record  by  OBV. 
However,  after  a  thorough  review  of  the  responses 
and  exhibits  submitted  by  OBV,  we  confirmed  with 
OBV  that  American  Brass  was  acquired  by 
Outokumpu  in  June  1990,  rather  than  June  1991. 
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Contrary  to  our  preliminary  assessment 
of  the  effects  of  Outokumpu's  purchase 
of  American  Brass  on  OBV,  however,  we 
now  find  that  it  is  not  reasonable  to 
conclude  that  OBV's  commercial 
practices  were  "permanently"  changed 
or  that  OBV's  current  selling  practice  is 
reflective  of  the  company's  normal 
commercial  experience. 

First,  following  Outokumpu's  1990 
purchase  of  American  Brass,  OBV  did 
not  maintain  consistent  export  volumes 
of  its  "niche"  products,  but  instead 
ceased  selling  to  the  United  States 
altogether  for  over  three  years  while 
American  Brass  provided  subject 
merchandise  entirely  to  Outokumpu's 
U.S.  customer  base.  OBV  reentered  the 
U.S.  market  in  1995  when  it  began 
selling  what  it  termed  "niche  products." 
Our  preliminary  finding  regarding 
commercial  quantities  was  based,  in 
part,  on  the  presumption  that  "OBV 
resumed  shipments  of  in-scope  radiator 
strip  in  1995  to  service  a  niche  market 
for  certain  United  States  customers  who 
prefer  brass  strip  with  more  exacting 
tolerances,  which  for  a  variety  of 
reasons  cannot  be  produced  efficiently 
by  American  Brass."  See  Preliminary 
Results,  64  FR  at  48765.  However,  as 
stated  by  OBV  at  the  public  hearing, 
during  the  three  year  period  in  which 
OBV  was  shipping  radiator  strip  to  the 
United  States,  American  Brass  was  also 
producing  and  selling  the  same 
products  to  the  same  customers.  See 
Public  Transcript  of  the  Hearing  on 
Brass  Sheet  and  Strip  from  the 
Netherlands,  dated  November  2,  1999, 
at  183-85  (Hearing  Transcript). 
Fiulhermore,  in  a  prior  submission  OBV 
made  the  following  statement  with 
respect  to  the  company's  resumption  of 
shipments  to  the  United  States: 

In  addition  to  the  superior  position  of 
OBV,  vis-a-vis  American  Brass,  in  terms  of 
the  production  of  quality  radiator  strip,  OBV 
has  resumed  exporting  subject  radiator  strip 
in  order  to  accommodate  the  ability  of 
American  Brass  to  focus  upon  the  production 
of  brass  strip  for  electrical  connectors  [i.e., 
"electrostrip"  or  "connector  strip").  As 
explained  by  [American  Brass'  president)  Mr. 
Bartel,  the  production  of  radiator  strip  is 
interfering  with  the  ability  of  American  Brass 
to  focus  on  production  "for  the  fastest 
growing  segment  of  the  brass  strip  market, 
i.e.,  brass  strip  used  to  manufacture  electrical 
connectors." 

See  OBV's  Memorandiun  in  Support  of 
Revocation,  dated  April  1,  1999,  at  22- 
23.  These  statements  fiuther  indicate 
that  when  OBV  resumed  shipping  to  the 
United  States  in  1995,  its  participation 
in  the  U.S.  market  was  not  limited  to 
servicing  unique  customers  with  needs 
specially  suited  to  OBV's  abilities. 
Rather,  for  whatever  considerations,  it 


was  determined  by  Outokumpu  that  the 
U.S.  customers  who  were  purchasing 
certain  subject  brass  products  from 
American  Brass  would  be  supplied  by 
OBV.  Thus,  we  cannot  reasonably 
conclude  that  OBV's  participation  in  the 
U.S.  market  during  the  three  year  period 
under  consideration  has  been 
meaningful. 

Second,  this  case  is  distinguished 
from  Professional  Electric  Cutting  Tools 
from  Japan,  where  respondent  Makita 
made  a  substantial  investment  in  a  U.S. 
manufacturing  facility,  and 
subsequently  shifted  production  of 
subject  merchandise  to  that  facility 
while  maintaining  consistent  export 
voliunes  of  its  low-sales-volume 
"specialty"  cutting  tools.  In  that  case, 
we  found  that  the  significant  change  in 
business  practice  provided  a  logical 
commercial  explanation  for  MaJdta's 
relative  drop  in  subject  merchandise 
sales.  Further,  we  noted  that  the  U.S. 
production  facility  now  manufactures 
comparable  volumes  of  non-specialty 
merchandise  that  was  previously  being 
manufactured  by  Makita  in  Japan.  Thus, 
regardless  of  any  decrease  in  shipments 
during  the  course  of  that  proceeding,  we 
determined  that  Makita  was  selling  in 
commercial  quantities.  Contrary  to 
Makita,  where  less  dependence  was 
being  placed  on  the  home  market 
manufactvuing  facilities,  Outokumpu 
has  recently  made  a  substantial 
investment  in  OBV's  manufacturing 
facility.  It  is  Outokiunpu's  stated 
intention  to  shift  production  of  brass 
radiator  strip  products  from  American 
Brass  to  OBV's  manufacturing  facilities 
in  order  to  supply  the  U.S.  market  with 
subject  merchandise  from  the 
Netherlands.  See  Hearing  Transcript,  at 
167-70.  As  confirmed  at  the  sales 
verification: 

OBV  officials  stated  that  due  to  recent 
investment  in  both  American  Brass  and  OBV. 
OBV  will  begin  to  take  over  production  of  the 
approximate  7200  metric  tons'  of  subject 
radiator  strip  currently  produced  and  sold  in 
the  U.S.  by  American  Brass.  Since  OBV  is 
currently  producing  to  capacity,  this 
additional  demand  would  be  met  by 
adjusting  their  current  product  mix  and 
cutting  back  on  shipment  to  other  export 
markets. 

Sales  Verification  Report  at  39. 

In  determining  whether  a  company's 
exports  to  the  United  States  constitutes 
"normal"  commercial  behavior  for  that 
company,  where  appropriate,  we  will 
weigh  other  factors.  In  this  case, 
Outokumpu  made  a  significant  business 
decision  to  supply  its  U.S.  customer 
base  with  subject  merchandise 


'  This  is  a  range  figure  provided  by  the 
respondents. 


produced  at  American  Brass'  U.S. 
facilities  rather  than  from  OBV's 
facihties  in  the  Netherlands.  However, 
the  record  indicates  that  the  current 
Outokumpu  business  plan  is  not 
intended  to  be  long-term  or  permanent 
in  fight  of  OBV's  acknowledgment  that 
its  projected  shipment  levels  to  the 
United  States,  should  the  order  be 
revoked,  will  be  substantially  greater 
than  its  current  imports  and  at  a  level 
similar  to  when  the  order  was  imposed 
and  the  first  three  annual  reviews  were 
conducted.  See  Hearing  Transcript,  at 
65-66.  Given  the  temporary  natiu^  of 
American  Brass'  role  in  the  Outokumpu 
business  plan  of  servicing  subject 
radiator  strip  customers  in  the  U.S. 
market  and  the  decision  to  transfer 
radiator  strip  production  for  purposes  of 
servicing  the  U.S.  market  back  to  the 
Netherlands  at  pre-order  levels,  we  find 
that  OBV's  pre-order  import  level  is  the 
appropriate  benchmark. 

Finally,  based  on  the  current  record 
and  similar  to  our  findings  in  Pure 
Magnesium  from  Canada,  we  find  that 
OBV's  sales  volume  during  the  three 
consecutive  review  periods  that  form 
the  basis  of  the  revocation  request  are  so 
small  when  compared  to  the  pre-order 
benchmark  that  we  are  not  able  to 
conclude  that  the  reviews  are  reflective 
of  what  the  company's  normal 
commercial  experience  would  be 
without  the  discipline  of  an 
antidumping  duty  order.  See  Pure 
Magnesium  from  Canada.  64  FR  12977, 
12982.  As  discussed  in  the  business 
proprietary  memorandum  from  Jarrod 
Goldfeder  to  John  Brinkmann, 
"Shipments  of  Brass  Sheet  and  Strip  to 
the  United  States  by  Outokumpu 
Copper  Strip  B.V.,"  dated  December  28, 
1999  (Commercial  Quantities 
Memorandum),  OBV  sold  only  a  few 
tons  of  subject  merchandise  in  the 
United  States  during  the  last  three 
review  periods,  respectively,  whereas 
during  the  period  covered  by  the 
antidumping  investigation,  OBV  made 
substantially  greater  sales.  For  example, 
in  their  brief  the  petitioners,  citing  U.S. 
Census  Biu-eau  data  (which  OBV  did  not 
contravene),  state  that  OBV  exported 
approximately  7000  tons  of  subject 
merchandise  in  1987,  the  year  in  which 
the  POI  fell.  See  Petitioners'  Case  Brief, 
at  Exhibit  8.  In  calendar  years  1997  and 
1998,  during  which  the  current  POR 
falls,  OBV  exported  to  the  United  States 
approximately  110  tons  of  subject 
merchandise  (23  tons  and  86  tons  in 
1997  and  1998,  respectively).  See 
Commercial  Quantities  Memorandum, 
at  Exhibit  1. 

Thus,  for  the  most  recent  review 
period  under  consideration  for 
revocation,  the  total  volimie  of 
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were  not  made  in  commercial  quantities 
due,  in  part,  upon  an  examination  of  the 
respondent's  sales  of  pure  magnesivun  to 
other  markets  for  the  three  years  in 
question,  which  showed  that  the 
respondent  had  maintained  significant 
sales  volumes  of  subject  merchandise  in 
other  markets  that  were  "markedly 
smaller  and  more  distant  than  the  U.S. 
market."  64  FR  at  12980.  However,  the 
evidence  placed  on  the  record  in  this 
proceeding  by  OBV  details  the  total 
volume  of  shipments  to  third  countries, 
inclusive  of  both  subject  and  non- 
subject  brass  merchandise.  As  such,  we 
are  unable  to  make  an  accurate 
comparison  of  OBV's  shipments  of 
subject  brass  products  to  the  United 
States  with  its  shipments  of  subject 
brass  products  to  third  country  markets. 

Comment  6:  Likelihood  of  Future 
Dumping 

In  addition  to  their  arguments 
regarding  the  commercial  quantities 
threshold  requirement,  both  OBV  and 
the  petitioners  submitted  comments  on 
the  likelihood  of  future  dumping. 

DOC  Position:  Because  we  have 
determined  that  OBV  is  not  eligible  for 
revocation,  based  on  the  fact  that  it  did 
not  make  sales  in  commercial  quantities 
during  the  three  year  period  being 
analyzed,  we  do  not  reach  the 
likelihood  of  future  dumping  issue. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margins 
exist  for  the  period  August  1,  1997 
through  July  31,1998: 


disagree  with  OBV's 
a  comparison  of  OBV's 
t^ird  country  sales 
that  OBV's  U.S.  sales  are 

but  instead  reflect 
conunercial  activity.  In 
um  from  Canada,  the 
c  ancluded  that  the 
number  and  volume  sales 


Manufacturer/exporter 

Margin 
(percent) 

OBV                     

zero. 

The  Department  shall  determine,  and 
the  United  States  Customs  Service  shall 
assess,  antidiunping  duties  on  all 
appropriate  entries.  La  accordance  with 
19  CFR  351.212  (b)(1),  we  have 
calculated  importer-specific  assessment 
rates  by  dividing  the  dumping  margin 
found  on  the  subject  merchandise 
examined  by  the  entered  value  of  such 
merchandise.  We  will  direct  the  United 
States  Customs  Service  to  assess 
antidumping  duties  on  appropriate 
entries  by  applying  the  assessment  rate 
to  the  entered  value  of  the  merchandise 
entered  during  the  POR,  except  where 
the  assessment  rate  is  zero  or  de 
minimis  (see  19  CFR  351.106(c)(2)). 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  cdl 
shipments  of  the  subject  merchandise 
from  the  Netherlands  entered,  or 


withdrawn  from  warehouse,  for 
consumption  upon  publication  of  these 
final  results  of  administrative  review,  as 
provided  by  section  751(a)(2)  (A)  and 
(C)  of  the  Act:  (1)  The  cash  deposit  rate 
for  OBV  will  be  zero;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  memufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiu-er  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  16.99  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Antidumping 
Duty  Order  of  Sales  at  Less  Than  Fair 
Value:  Brass  Sheet  and  Strip  From  the 
Netherlands,  53  FR  30455  (August  12, 
1988). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  tha  next  administrative 
review. 

This  notice  serves  as  final  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402  (f)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  28, 1999. 
Holly  A  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-286  Filed  1-5-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-351-602,  A-57&-814,  A-588-602,  A-583- 
605,  A-549-807] 

Continuation  of  Antidumping  Duty 
Orders:  Certain  Cart>on  Steel  Butt- 
Weld  Pipe  Fittings  From  Brazil,  China, 
Japan,  Taiwan,  and  Thailand 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidumping  duty  orders:  Certain 
carbon  steel  butt-weld  pipe  fittings  from 
Brazil,  China,  Japan,  Taiwan,  and 
Thailand. 

summary:  On  December  3,  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
orders  on  certain  carbon  steel  butt-weld 
pipe  fittings  from  Brazil,  China,  Japan, 
Taiwan,  and  Thailand  are  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  (64  FR  67847).  On  December 
22,  1999,  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  orders  on  certain 
carbon  steel  butt-weld  pipe  fittings  from 
Brazil,  China,  Japan,  Taiwan,  and  ^ 
Thailand  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (64  FR  71830).  Therefore,  pursuant 
to  19  CFR  351.218(e)(4),  the  Department 
is  publishing  notice  of  the  continuation 
of  the  antidumping  duty  orders  on 
certain  carbon  steel  butt-weld  pipe 
fittings  from  Brazil,  China,  Japan, 
Taiwan,  and  Thailand. 
EFFECTIVE  DATE:  January  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  3, 1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  23596 
and  64  FR  23672,  respectively)  of  the 
antidumping  duty  orders  on  certain 
carbon  steel  butt-weld  pipe  fittings  from 


Brazil,  China,  Japan,  Taiwan,  and 
Thailemd  pursuant  to  section  751(c)  of 
the  Act.  As  a  result  of  its  reviews,  the 
Department  found  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  reciurence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margins  likely 
to  prevail  were  the  orders  to  be  revoked 
(see  Final  Results  of  Expedited  Sunset 
Review:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  From  Brazil,  China,  Japan, 
Taiwan,  and  Thailand,  64  FR  67847 
(December  3,  1999)). 

On  December  22, 1999,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  antidumping  duty  orders  on 
certain  carbon  steel  butt-weld  pipe 
fittings  from  Brazil,  China,  Japan, 
Taiwan,  and  Thailand  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injiuy  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (see  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From 
Brazil,  China,  Japan,  Taiwan,  and 
Thailand,  64  FR  71830  (December  22, 
1999)  and  USITC  Pub.  3263, 
Investigations  Nos.  731-TA-308-310 
and  520-521  (Review)  (December 
1999)). 

Scope 

The  products  covered  by  these     • 
reviews  are  pipe  fittings  from  Brazil, 
China,  Japan,  Taiwan,  and  Thailand. 
Pipe  fittings  from  Brazil,  Taiwan,  and 
Japan  are  defined  as  carbon  steel  butt- 
weld  pipe  fittings,  other  than  couplings, 
under  14  inches  in  diameter,  whether 
finished  or  unfinished  form,  that  have 
been  formed  in  the  shape  of  elbows, 
tees,  reducer,  caps,  etc..  and,  if  forged, 
have  been  advanced  after  forging.  These 
advancements  may  include  any  one  or 
more  of  the  following:  coining,  heat 
treatment,  shot  blasting,  grinding,  die 
stamping  or  painting.  Such  merchandise 
was  classifiable  under  Tariff  Schedules 
of  the  United  States  Annotated 
("TSUSA")  item  number  610.8800. 
These  imports  are  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS")  item 
number  7307.93.30. 

Pipe  fittings  from  Thailand  and  China 
are  defined  as  carbon  steel  butt-weld 
pipe  fittings,  having  an  inside  diameter 
of  less  than  14  inches,  imported  in 
either  finished  or  unfinished  form. 
These  formed  or  forged  pipe  fittings  are 
used  to  join  section  in  piping  systems 
where  conditions  require  permanent, 
welded  connections,  as  distinguished 
from  fittings  based  on  other  fastening 
methods  (e.g.,  threaded  grooved,  or 
bolted  fittings).  These  imports  are 
currently  classifiable  under  the  HTSUS 


item  number  7307.93.30.  The  TSUSA 
and  HTSUS  subheadings  are  provided 
for  convenience  and  United  States 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage  for  each 
of  the  orders. 

These  reviews  cover  imports  from  all 
manufactiu^rs  and  exporters  of  pipe 
fittings  from  Brazil,  China,  Japan, 
Taiwan,  and  Thailand. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidiuji^ing  duty  orders  on  certeiin 
carbon  steel  butt-weld  pipe  fittings  from  • 
Brazil,  China,  Japan,  Taiwan,  and 
Thailand.  The  Department  will  instruct 
the  U.S.  Customs  Service  to  continue  to 
collect  antidumping  duty  deposits  at  the 
rate  in  effect  at  die  time  of  entry  for  all 
imports  of  subject  merchandise.  The 
effective  date  of  continuation  of  these 
orders  will  be  the  date  of  publication  in 
the  Federal  Register  of  this  Notice  of 
Continuation.  Pursuant  to  sections 
751(c)(2)  and  751(c)(6)  of  the  Act,  the 
Department  intends  to  initiate  the  next 
five-year  review  of  these  orders  not  later 
than  December  2004. 

Dated:  December  29,  1999. 
Holly  Kuga, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-288  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-810] 

Preliminary  Results  of  Full  Sunset 
Review:  Mechanical  Transfer  Presses 
From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
full  sunset  review:  Mechanical  transfer 
presses  from  Japan. 

SUMMARY:  On  June  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
mechanical  transfer  presses  ("MTPs") 
from  Japan  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,as  amended  ("the 
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Act").  On  the  bs  sis  of  a  notice  of  intent 
to  participate  ar  d  adequate  substantive 
response  filed  o  i  behalf  of  a  domestic 

and  inadequate 
response  from  r  sspondent  interested 
parties,  the  Dep  ulment  determined  to 
conduct  an  expddited  sunset  review. 
However,  upon  reconsideration  of  our 
initial  adequacy  determination,  the 
Department  det^  srmines  that  it  is 
appropriate  in  t  lis  case  to  conduct  a  full 
review.  As  a  res  iilt  of  this  review,  the 
Department  pre  iminarily  finds  that 
revocation  of  th ;  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  orlrecurrence  of  dumping 
at  the  levels  indicated  in  the 
Preliminary  Res  ults  of  Review  section  of 
this  notice. 

FOR  FURTHER  INTORMATION  COffTACT: 
Martha  V.  Douthit  or  Mehssa  G. 
Skinner,  Office  jof  Policy  for  Import 
International  Trade 
U.S.  Department  of 
Commerce,  14tli  St.  &  Constitution  Ave., 
NW,  Washingtc  n,  D.C.  20230;  telephone 
(202)  482-5050Jor  (202)  482-1560, 
respectively. 
EFFECTIVE  DATe|  January  6,  2000. 


Administration 
Administration 


Statute  and  Rei  ;ulations 


Proced  ires 


cndi 


This  review 
pursuant  to 
the  Act.  The 
for  the  conduct 
forth  in 
year  ("Sunset' 
Antidumping 
Orders.  63  FR 
("Sunset 
351 (1999)  in  _ 
methodologica 
relevant  to  the 
sunset  reviews 
Department's 
Policies  Regart 
year  ("Sunset' 
Antidumping 
Orders:  Policy 
(April  16.  199^) 
Bulletin"). 

Scope 


;  met  d 


The  merchandise 
order  is  MTPs 
"mechanical 
automatic 
with  multiple 
workpiece  is 
station  by  a  trins 
designed  as  ar 
and  synchroni  zed 
whether  im 
suitable  for 
with  these 
be  assembled 
and  replacemf  nt 
scope  of  the 


us; 


being  conducted 
sections  751(c)  and  752  of 
D«  partment's  procedures 
of  sunset  reviews  are  set 
for  Conducting  Five- 
Reviews  of 

Countervailing  Duty 
:  3516  (March  20,  1998) 
Reguhtions")  and  19  CFR  Part 
g  ;neral.  Guidance  on 
or  analytical  issues 
Department's  conduct  of 
is  set  forth  in  the 
I^olicy  Bulletin  98:3— 
ing  the  Conduct  of  Five- 
Reviews  of 

d  Countervailing  Duty 
bulletin,  63  FR  18871 
("Sunset  Policy 


'h 


cnc 


covered  by  this 
Tom  Japan.  The  term 
tiansfer  press"  refers  to 
-forming  machine  tools 
lie  stations  in  which  the 
i^oved  from  station  to 
fer  mechanism 
integral  peut  of  the  press 
with  the  press  action, 
as  machines  or  parts 
solely  or  principally 
machines.  These  presses  may 
unassembled.  Spare 
parts  are  outside  the 
(see  Notice  of  Scope 


Rulings,  57  FR  19602  (May  7,  1992)).  A 
destack  sheet  feeder  designed  to  be  used 
with  a  mechanical  transfer  press  is  an 
accessory  and,  therefore,  is  not  within 
the  scope  of  the  order  (see  Notice  of 
Scope  Rulings,  57  FR  32973  (July  24, 
1992)).  The  FMX  cold  forging  press  is 
within  the  scope  of  the  order  (see  Notice 
of  Scope  Rulings,  59  FR  8910  (February 
24,  1994)).  Finally,  certain  mechanical 
transfer  press  parts  exported  from  Japan 
are  outside  the  scope  of  the  order  (see 
Notice  of  Scope  Rulings,  62  FR  9176 
(February  28,  1997)).  "This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedule  ("HTS") 
item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  item  niunbers 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

History  of  the  Order 

On  January  4, 1990,  the  Department 
issued  a  final  determination  of  sales  at 
less  than  fair  value  on  imports  of  MTPs 
from  Japan.'  On  February  16,  1990,  the 
antidxmiping  duty  order  on  the  subject 
merchandise  was  published  in  the 
Federal  Register. - 

In  the  antidumping  duty  order  the 
Department  established  an  estimated 
weighted-average  dumping  margin  of 
15.16  percent  for  Komatsu  Ltd,  7.49 
percent  for  Aida  Engineering,  Ltd. 
("Aida"),  and  an  "all  others"  rate  of 
14.51  percent.  Id.  There  have  been  six 
administrative  reviews  of  this  order,  and 
no  investigations  of  duty  absorption  by 
the  Department. 

The  order  remains  in  effect  for  all 
producers  and  exporters  of  MTPs  from 
Japan,  except  for  Aida  for  which  the 
Department  revoked  the  antidumping 
duty  order.  ^ 

Background 

On  June  1, 1999,  the  Department 
initiated  a  simset  review  of  the 
antidumping  duty  order  on  MTPs  from 
Japan  piu-suant  to  section  751(c)  of  the 
Act.  On  Jime  16, 1999  we  received  a 
Notice  of  Intent  to  Participate  on  behalf 
of  Verson  Division  of  Allied  Products 
Corporation  ("Verson"),  within  the 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  We  received  a  complete 
substantive  response  on  July  1,  1999 
from  Verson,  within  the  deadline 


po:  ted  i 


or 


01  der  I 


1  See  MTPs  From  Japan:  Final  Determination  of 
Sales  at  Uss  Than  Fair  Value,  55  FR  335  (January 
4,  1990). 

-  See  MTPs  Fmm  Japan;  Antidumping  Duty 
Order.  55  FR  5642  (February  16.  1990). 

'  See  MTPs  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative  Review  and 
Revocation  of  Antidumping  Duty  Administrative 
Order  in  Part.  63  FR  37331  Quly  10.  1998)- 


specified  in  section  351.218(d)(3)(i)  of 
the  Sunset  Regulations.  Verson  claimed 
interested  party  status  under  section 
771(9)(C)  of  the  Act  as  a  U.S. 
manufacturer  of  a  domestic  like  product 
and  stated  it  was  the  petitioner  in  the 
original  investigation. 

We  received  complete  substantive 
responses  from  respondent  interested 
parties,  Komatsu,  Ltd.  ("Komatsu"), 
Hitachi  Zosen  Corporation  ("HZ")  and 
Fukui  Machinery  Co.,  ("Fukui") 
(collectively  "the  respondents"). 
Komatsu,  HZ,  and  Fukui  claimed 
interested  party  status  as  manufacturers 
and  exporters  of  MTPs  imder  section 
771(9)(A)  of  the  Act.  Komatsu  maintains 
that  it  was  a  respondent  interested  party 
in  the  original  investigation  and  has 
participated  in  two  of  six  subsequent 
administrative  reviews  conducted  by 
the  Department.  Komatsu  further  notes 
that  it  is  participating  in  the  1998-1999 
administrative  review  that  the 
Department  is  currently  conducting.  HZ 
and  Fukui  state  that  they  did  not 
participate  in  the  original  investigation; 
however,  HZ  states  that  it  has 
participated  in  four  of  six  subsequent 
administrative  reviews  and  Fukui  has 
participated  in  one  administrative 
review. 

On  July  12, 1999,  we  received 
comments  from  Verson  requesting  that 
the  Department  determine  that  the 
individual  respondent  interested  party 
responses  to  the  notice  of  initiation  are 
inadequate  with  regard  to  respondent 
interested  parties  as  a  whole.  Verson 
argued,  therefore,  that  an  expedited 
review  was  appropriate.  The  regulations 
provide,  at  section  351.218(e)(l)(ii)(A), 
that  the  Secretary  normally  will 
conclude  that  respondent  interested 
parties  have  provided  adequate 
response  to  a  notice  of  initiation  where 
it  receives  complete  substantive 
responses  from  respondent  interested 
parties  accounting  on  average  for  more 
than  50  percent,  on  a  volume  basis  (or 
value  basis,  if  appropriate)  of  the  total 
exports  of  the  subject  merchandise  to 
the  United  States  over  the  five  calendar 
years  preceding  the  year  of  publication 
of  the  notice  of  initiation.  In  their 
substantive  responses,  the  respondents 
provided  the  Department  statistics  on 
export  volume  and  value  of  MTPs  for 
the  time  period  1994  through  1998. 
After  examining  the  statistical 
information,  the  Department  concluded 
that  it  did  not  receive  adequate  response 
to  the  notice  of  initiation  from 
respondent  interested  parties.  As  a 
result,  pursuant  to  the  regulations,  on 
July  21,  1999,  the  Department 
determined  to  conduct  an  expedited 
simset  review  of  this  order  19  CFR 
351.218(e)(l)(ii)(C). 
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In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995). 
Therefore,  on  October  12,  1999  ,  the 
Department  determined  that  the  simset 
review  of  the  antidumping  duty  order 
.   on  MTPs  from  Japan  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  imtil  not  later  than 
December  28, 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.-* 

Adequacy 

As  noted  above,  on  July  21,  1999,  the 
Department  determined  diat,  during  the 
five-year  period  from  1994  to  1998,  the 
average  annual  percentage  of  the 
respondents'  exports  of  MPTs  to  the 
United  States  with  respect  to  the  total 
subject  merchandise  exports  to  the 
United  States  falls  significantly  below 
the  50  percent  threshold  that  the 
Department  normally  will  consider  to  be 
an  adequate  foreign  response.  In  light  of 
the  fact  that,  on  Jidy  10,  1998,  the  order 
was  revoked  with  respect  to  Aida,  our 
reliance  on  total  imports  during  that 
time  resulted  in  an  underestimation  of 
the  percent  of  exports  accounted  for  by 
respondent  interested  parties.  Although, 
absent  Aida-specific  export  statistics, 
we  are  unable  to  determine  the  exact 
percentage  of  subject  merchandise 
exports  accounted  for  by  respondent 
interested  parties,  given  Aida's  historic 
participation  in  administrative  reviews, 
including  our  finding  that  Aida  had 
exported  in  commercial  quantities  over 
a  three  consecutive  year  period,  we 
determine  that  the  respondent 
interested  parties  account  for  a 
significantly  greater  percent  of  exports 
of  subject  merchandise  than  we  had 
originally  estimated  and,  therefore,  that 
respondent  interested  parties  may 
accoimt  for  more  than  the  50  percent 
threshold  that  the  Department  applies  in 
its  adequacy  determinations. 
Additionally,  interested  parties  have 
raised  significant  issues  in  their 
submissions  with  respect  to  the 
significant  decline  in  import  voliunes 
and  the  unique  natiue  of  the  market 
such  that  the  Department  believes  it  is 
appropriate  to  conduct  a  full  review  and 
allow  submission  of  additional  data. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  is  conducting 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 


■*  See  Extension  of  Time  Limit  for  Final  Results  of 
FiveYear  Reviews.  64  FR  5523  (October  12, 1999). 


would  be  likely  to  lead  to  continuation 
or  recurrence  of  dimiping.  Section 
752(c)(1)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dimiping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order.  Pursuant  to 
section  752(c)(3)  of  the  Act,  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  order  is  revoked. 

The  Department's  preliminary 
determinations  concerning  continuation 
or  recurrence  of  dumping  and 
magnitude  of  the  margin  are  discussed 
below.  In  addition,  interested  parties 
comments  with  respect  to  the 
continuation  or  reciurence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-626, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  &e  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  (see  section  II.A.2  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where:  (a) 
Dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.  A. 3  of  the 
Sunset  Policy  Bulletin). 

In  its  substantive  response,  Verson 
argues  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  by  Japanese  producers  and 
exporters  of  MTPs.  Verson  maintains 
that  the  history  of  this  order  (i.e.,  the 


administrative  review  history) 
demonstrates  that  since  the  issuance  of 
the  order,  respondents  have  not  been 
able,  on  a  continuous  basis,  to  sell  MTPs 
in  the  United  States  at  fair  value. 

Verson  argues  that  section  752(c)(1)  of 
the  Act  instructs  the  Department  to 
consider  not  only  the  weighted-average 
dumping  margins  determined  in  the 
original  investigation  and  subsequent 
reviews  but  also  the  volume  of  imports 
for  the  period  before  and  the  period 
after  the  issuance  of  the  order.  Verson 
contends  that  since  the  issuance  of  the 
order,  only  one  company  (Aida)  has 
made  sales  to  the  U.S.  at  not  less  than 
fair  value  over  a  consecutive  three  year 
period.  Verson  asserts  that  although 
since  the  issuance  of  the  order,  imports 
of  MTPs  from  Japan  have  remained 
relatively  stable,  during  many  of  the 
administrative  reviews  conducted  by 
the  Department,  several  Japanese 
producers  have  reported  "no  sales."  In 
conclusion,  Verson  argues  that  a  decline 
in  import  volume  after  the  issuance  of 
the  order  coupled  with  the  continuation 
of  dumping  margins  above  de  minimis 
is  probative  of  the  fact  that  producers 
and  exporters  of  MTPs  from  Japan  will 
continue  to  dump  if  the  order  is 
revoked.  For  these  reasons,  Votsou     ri 
maintains  that  the  Department  should 
determine  that  there  is  a  likelihood  of 
the  continuation  or  recurrence  of 
dumping  of  MTPs  from  Japan  if  the 
order  is  revoked. 

In  their  substantive  responses,  the 
respondent  interested  parties  argue  that 
revocation  of  the  order  is  not  likely  to 
lead  to  the  continuation  or  recurrence  of 
dumping.  Komatsu  argues  that,  with  the 
exception  of  small  dumping  margins 
found  in  early  reviews  of  Aida  (a 
company  for  which  the  order  has 
subsequently  been  revoked),  in  every 
single  review  the  Department  has  foimd 
no  diunping.  Further,  according  to 
Komatsu,  it  is  unlikely  that  this 
situation  will  change  if  the  order  is 
revoked.  Komatsu  argues  that  the 
original  dumping  finding  was  the  result 
of  a  imique  historical  situation. 
Specifically,  Komatsu  argues  that  the 
mid-1980s  saw  unprecedented  boom  in 
demand  for  MTPs,  with  U.S.  automakers 
retooling  to  compete  with  Japanese 
automakers  and  with  Japanese 
automakers  establishing  transplant 
manufacturing  operations  in  the  United 
States.  Komatsu  asserts  that  once  this 
process  was  completed  in  the  late 
1980s,  there  was  a  sharp  drop  in 
demand  and  since  that  time,  the  U.S. 
market  for  MTPs  has  been  characterized 
by  relatively  few  sales  either  for 
replacement  of  existing  machines,  or  to 
supply  the  relatively  few  new 
automobile  manufacturing  plants  that 
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have  been  bull  t.  Further,  Komatsu 
asserts  that  as  lie  MTP  market  has 
matured  to  mo  re  of  a  replacement 
market,  a  new  dynamic  has  been  created 
in  which  the  number  of  bidders 
considered  for  each  purchase  has  been 
reduced.  This  undamental  change  in 
the  nature  of  competition,  Komatsu 
argues,  has  rec  uced  the  degree  of 
competition  aj  id  led  to  findings  by  the 
Department  in  all  of  its  administrative 
reviews  that  tl  e  Japanese  manufacturers 
subject  to  the  ( >rder  have  not  engaged  in 
diunping. 

HZ  and  Fuk  ji  note  that  in  making 
determination  >  of  likelihood  of 
continuation  ( r  recurrence  of  dumping, 
the  statute  req  aires  the  Department  to 
consider  the  v  eighted-average  dumping 
margins  deten  nined  in  the  investigation 
and  subsequent  reviews  and  the  volume 
of  imports  of  1  tie  subject  merchandise 
for  the  period  before  and  the  period 
after  the  issua  nee  of  the  antidiunping 
duty  order.  Hdwever,  citing  to  the  SAA, 
at  890,  they  as  sert  that  the  Department 
recognizes  ths  t  observed  patterns 
regarding  dun  iping  margins  and  import 
volumes  are  not  necessarily  indicative 
of  the  likelihc  od  of  dumping.  Further, 
HZ  and  Fukui  assert  that,  in  this  case, 
good  cause  ex  ists  sufficient  to  warrant 
that  the  Depaj  tment  consider  factors 
other  than  import  volume  in 
determining  whether  revocation  of  an 
antidumping  duty  order  is  likely  to  lead 
to  a  continuation  or  recurrence  of  sales 
at  less  than  normal  value.  Citing  to  the 
Commission"! ;  final  report  in  the  original 
investigation,  HZ  and  Fukui  argue  that 
MTPs  are  big  ticket,  made- to-order 
products,  wit  i  relatively  low  and 
irregular  sale  '<  volumes,  and  with  peak 
sales  occurrii  ig  as  the  presses  reach  the 
end  of  their  useful  life  of  nearly  20 
years.  Simila  ■  to  the  arguments  of 
Komatsu,  HZ  and  Fukui  argue  that  the 
late  1980s  wi  Lnessed  an  unexpected 
increase  in  US.  demand  for  MTPs 
which  result!  id  in  an  increase  in  the 
importation  <  if  foreign  made  presses, 
including  pn  sses  from  Italy,  the  United 
Kingdom,  an  i  Japan.  Further,  as 
demand  slac  iened  in  the  late  1980s  and 
early  1990s,  lo  too  did  imports,  with 
imports  from  foreign  countries 
generally,  and  Japan  in  particular, 
declining  sig  nificantly.  This  trough  in 
the  business  cycle  has  lasted  throughout 
the  1990s  an  1.  HZ  and  Fukui  assert  that 
it  is  expectec  to  continue  for  another 
five  to  eight  ^ears.  HZ  and  Fukui  argue 
that,  accordi  igly,  any  comparison 
between  shij  )ments  prior  to  the 
imposition  c  f  the  order  and  following 
the  impositi^  )n  of  the  order  would  be 
meaningless  because  the  import  levels 


from  all  producers  declined,  whether 
they  were  found  to  be  dumping  or  not. 
HZ  and  Fukui  go  on  to  assert  that  the 
extreme  cyclical  nature  of  the  MTP 
market  constitutes  "good  cause"  for  the 
Department  to  consider  price,  cost, 
mcirket,  and  other  economic  factors  in 
determining  whether  revocation  of  the 
order  is  likely  to  lead  to  continuation  or 
recurrence  of  dumping.  An  examination 
of  those  factors,  HZ  and  Fukui  argue, 
will  reveal  that  revocation  of  the  order 
will  not  likely  lead  to  continuation  or 
recurrence  of  dumping. 

We  did  not  receive  rebuttal  from 
Verson  or  Komatsu.  In  their  rebuttal 
comments,  HZ  and  Fukui  ^  reiterate 
their  arguments  that  there  is  no 
likelihood  that  revocation  of  the  order 
will  result  in  continuation  or  recurrence 
of  dumping.  Again,  HZ  and  Fukui  assert 
that  comparison  of  the  pre-  and  post- 
order  export  volumes  does  not  provide 
a  valid  measure  of  likelihood  of 
dumping.  They  argue  that  the 
presumption  that  a  post-order  decline  in 
shipment  volumes  indicates  the  foreign 
producer's  inability  to  move  the  pre- 
order  volumes  without  dumping  does 
not  apply  to  big-ticket  items  such  as 
MTPs  given  that  MTPs  are  unique 
pieces  of  machinery  always  are 
manufactured  to  exacting  customer 
specifications,  with  extremely  long 
useful  lives,  and  sporadic  sales. 
Additionally,  citing  to  the  July  1,  1999, 
substantive  response  of  Verson,  at  page 
10,  they  assert  that  Verson 
acknowledges  that  the  lack  of  sales 
following  the  imposition  of  the  order  is 
closely  correlated  to  the  nature  of  the 
marketplace  which  is  characterized  by  a 
very  limited  number  of  high  value 
transactions.  HZ  and  Fukui  further 
assert  that,  in  the  original  investigation, 
Verson  argued  that  it  was  the  unique 
nature  of  3ie  market,  with  sporadic 
sales,  that  caused  injury  to  the  domestic 
industry.  Therefore,  Verson  cannot  now 
assert  that  respondents'  sporadic  sales 
following  the  imposition  of  the  order 
demonstrate  an  inability  to  sell  in  the 
United  States  at  fair  value. 

HZ  and  Fukui  also  take  issue  with 
Verson's  argument  that  only  one 
Japanese  respondent  has  made  sales  for 
three  years  in  a  row  without  dumping. 
HZ  and  Fukui  assert  that  the  entire  sales 
process  from  initial  bid  to  delivery  can 
take  in  excess  of  two  years  and,  as  a 
result,  sales  are  infrequent  and  rarely 
occur  in  two  consecutive  years,  let  alone 
three.  Further,  HZ  and  Fukui  assert  that 
because  the  MTPs  manufactiued  by 


^  In  their  rebuttal  comments.  HZ  and  Fukui 
announced  a  name  change  for  Fukui,  pursuant  to 
a  resolution  of  the  shareholders.  Fukui  was 
formerly  known  as  "Fukui  Machinery  Co.,  Ltd." 
The  name  change  took  effect  on  July  1. 1999. 


Aida  have  more  diverse  applications 
and  tend  to  be  smaller  than  those 
manufactured  by  other  Japanese 
respondents,  these  sales  occur  more 
frequently,  thus  enabling  Aida  to  take 
advantage  of  the  Department's  policy 
allowing  for  revocation  of  the  order  for 
sales  made  three  years  in  a  row  without 
dumping.  In  summary.  HZ  and  Fukui 
argue  that  because  of  the  unique  nature 
of  the  market  for  MTPs.  the 
Department's  analysis  of  pre-  and  post- 
order  import  levels  will  not  provide  a 
reliable  indicator  of  the  likelihood  of  HZ 
and  Fukui's  resumption  of  dumping. 

As  noted  above,  in  determining 
whether  revocation  of  an  order  is  likely 
to  lead  to  continuation  or  recurrence  of 
dumping,  the  Department  considers  the 
margins  determined  in  the  investigation 
and  subsequent  administrative  reviews 
and  the  volume  of  imports  tor  the 
period  before  and  the  period  after  the 
issuance  of  the  order.  In  the  original 
investigation,  the  Department  estimated 
the  margin  of  dumping  for  Komatsu  at 
15.16  percent,  for  Aida  at  7.49  percent, 
and  for  "all  others"  at  14.51  percent. 
Although  Aida  was  foimd  to  be 
dumping  in  the  second  and  third 
administrative  review,  at  rates  of  0.87 
percent  and  3.51  percent,  respectively, 
we  subsequently  revoked  the  order  with 
respect  to  Aida  (63  FR  37311  Quly  11. 
1998))  based  on  our  determination  that 
Aida  subsequently  made  sales  to  the 
United  States  for  three  consecutive 
years  without  dumping. 

Verson  argues  that  margins  above  de 
minimis  continue  to  exist.  However.  - 
other  than  the  post-investigation 
margins  found  for  sales  by  Aida,  for 
which  the  order  has  been  revoked,  the 
Department  has  found  only  zero 
margins  for  all  of  the  Japanese 
respondents  for  which  an  administrative 
review  has  been  conducted.  With  the 
exception  of  possible  imports  subject  to 
the  "all  others"  rate,  dumping  by  the 
respondents  Komatsu.  HZ.  and  Fukui 
(as  well  as  Ishikawajima-Harima  Heavy 
Industry)  has  been  eliminated  since  the 
issuance  of  the  order.  Our  review  of  the 
public  versions  of  Customs'  annual 
reports  to  Congress  on  its  administration 
of  the  antidumping  and  countervailing 
duty  statutes  indicates  that  no  bonds 
have  been  posted  on  entries  subject  to 
this  order  since  October  1,  1992. 
Therefore,  the  existence  of  an  above  de 
minimis  all  others  rate  is  not  controlling 
in  this  sunset  review. 

Verson  also  argues  that  none  of  the 
Japanese  producers/exporters  that 
remain  subject  to  the  order  have  made 
sales  above  fair  value  for  a  period  of 
three  consecutive  years.  However,  three 
consecutive  years  of  sales  above  fair 
value  is  the  revocation  standard  in 
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administrative  reviews  conducted  under 
section  351.222  of  the  regulations  and  is 
not  controlling  in  this  sunset  review. 

As  noted  in  the  Sunset  Policy 
Bulletin,  the  Department  normally  will 
determine  that  revocation  of  an  order  is 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly.  In  their  substantive  and 
rebuttal  comments,  the  respondents 
argue  that,  given  the  nature  of  the  MTP 
market,  the  Department's  reliance  on  the 
decrease  between  pre-  and  post-order 
export  volumes  as  a  basis  for  a 
determination  that  dumping  would  be 
likely  to  continue  or  recur  would  be 
inappropriate  in  this  case.  Although 
Verson  did  not  provide  any  rebuttal  to 
these  arguments,  respondents  have  not 
supported  their  assertions  by  placing 
facts  or  some  sort  of  documentary 
evidence  on  the  record.  In  essence,  the 
respondents  are  claiming  that  the  U.S. 
market  for  MTPs  has  shrunk  without 
providing  any  support  for  this  claim. 
While  we  agree  with  respondents  that 
the  Department  has  the  discretion  to 
deviate  from  its  stated  policies  where 
the  facts  warrant  such  deviation, 
respondents  have  not  provided  any 
evidence  to  support  their  claims. 

While  the  respondents  provided 
argument  that  would  suggest  an 
explanation  for  the  significant  decrease 
in  imports  after  the  imposition  of  the 
order,  given  the  absence  of  evidence 
with  respect  to  pre-  and  post-order 
market  share,  we  are  not  persuaded  at 
this  point  that  it  is  appropriate  to 
deviate  from  our  stated  policy  in  this 
case.  However,  as  indicated  below,  the 
Department  is  providing  an  opportunity 
for  interested  parties  who  have  filed 
substantive  responses  in  this  review  to 
provide  additional  factual  evidence  and 
arguments  on  this  issue. 

In  sum,  although  we  have  determined 
that  the  level  of  respondents 
participation  warrants  a  full  review,  we 
note  the  existence  of  additional 
producers/exporters  that  have  waived 
their  right  to  participate  in  this  review, 
which  under  the  statute  constitutes 
grounds  for  finding  likelihood  [See 
section  751(c)(4)(B)  of  the  Act). 
Therefore,  we  preliminarily  determine 
that  revocation  of  the  order  would  likely 
result  in  continuation  or  recurrence  of 
dumping. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  the 
Department  will  provide  to  the 
Commission  the  company-specific 


margins  from  the  investigation  because 
that  is  the  only  calculated  rate  that 
reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order. 
Further,  for  companies  not  specifically 
investigated,  or  for  companies  that  did 
not  begin  shipping  until  after  the  order 
was  issued,  the  Department  normally 
will  provide  a  margin  based  on  the  all 
others  rate  from  the  investigation.  [See 
section  II.B.l  of  the  Sunset  Policy 
Bulletin.)  Exceptions  to  this  policy 
include  the  use  of  a  more  recently 
calculated  margin,  where  appropriate, 
and  consideration  of  duty  absorption 
determinations.  [See  sectioijs  II. B. 2  and 
3  of  the  Sunset  Policy  Bulletin.) 

As  stated  in  the  "History  of  the 
Order"  section  of  this  notice,  the 
Department  published  a  weighted- 
average  dumping  margin  in  the  original 
investigation  of  15.16  percent  for 
Komatsu  Ltd,  7.49  percent  for  Aida 
Engineering,  Ltd.,  and  of  14.51  percent 
for  "all  others." 

In  its  substantive  response,  Verson 
cites  to  the  Sunset  Policy  Bulletin  and 
asserts  that  the  Department  makes  clear 
that  the  magnitude  of  the  margin  of 
dumping  in  most  cases  is  to  be  the 
company-specific  rate  from  the  original 
investigation,  as  that  margin  best 
reflects  the  behavior  of  the  respondents 
free  of  the  constraints  of  an 
antidumping  duty  order.  Verson  argues 
that,  accordingly,  the  Department 
should  report  to  the  Commission  the 
rates  for  Komatsu  and  "all  others"  from 
the  original  investigation  as  the 
magnitude  of  the  margin  likely  to 
prevail  if  the  antidumping  duty  order  is 
revoked. 

In  their  substantive  responses,  the 
respondents  argue  that  a  zero  rate  will 
likely  prevail  if  the  order  on  MTPs  is 
revoked.  Komatsu  argues  that, 
throughout  the  history  of  this  order,  the 
Department  has  consistently  found  no 
dumping  by  Komatsu  and  the  other 
Japanese  exporters.  Therefore,  the 
dumping  margin  for  Komatsu  and  others 
will  be  zero  should  the  order  be 
revoked. 

HZ  and  Fukui  assert  that  the 
Department  may,  and  in  this  case 
should,  provide  the  Commission  with  a 
margin  other  than  from  the  original 
investigation.  In  support  of  their 
argument  that  the  Department  select  a 
margin  other  than  the  "all  others"  rate 
from  the  original  investigation  as 
representative  of  the  magnitude  of  the 
margin  likely  to  prevail  with  respect  to 
their  exports,  HZ  and  Fukui  argue  that 
the  "all  others"  rate  from  the 
investigation  represents  the  weighted- 
average  of  the  two  companies  subject  to 
the  original  investigation  and  does  not 
include  HZ  and  Fukui  sales. 


Furthermore,  HZ  and  Fukui  contend 
that  they  have  received  a  zero  margin  in 
all  their  administrative  reviews 
conducted  by  the  Department.  In 
conclusion,  they  argue  that  the  "all 
others"  rate  of  14.51  percent  is  not 
representative  of  the  rate  likely  to 
frt-evail  if  the  order  is  revoked. 

We  agree  with  HZ  and  Fukui  that  the 
Department  has  the  discretion  to  report 
a  company-specific  margin  for  a 
company  that  did  not  participate  in  the 
original  investigation  where,  as  in  the 
Final  Results  of  Expedited  Sunset 
Review:  Steel  Wire  Rope  From  the 
Republic  of  Korea.  64  FR  42166  (August 
9, 1999),  where  we  deviated  from  ouir 
policy  with  respect  to  the  use  of  the  "all 
others"  rate  for  Kumho,  a  company  not 
subject  to  the  original  investigation. 
However,  in  that  review,  a  case  that  did 
not  involve  declining  import  volumes, 
we  noted  that  although  Kumho  did  not 
participate  in  the  Department's  original 
investigation,  Kumho  had  participated 
in  each  of  the  administrative  reviews 
and  maintained  a  zero  or  de  minimis 
margin  over  the  life  of  the  order.  While 
we  do  not  believe  that  participation  in 
each  review  is  necessary,  as  noted 
below,  we  preliminarily  determine  that 
use  of  a  more  recently  calculated  rate  is 
not  appropriate  in  this  review. 

In  the  Sunset  Policy  Bulletin,  the 
Department  noted  that  it  may,  in 
response  to  an  argument  from  an 
interested  party,  provide  the 
Commission  a  more  recently  calculated 
rate  for  a  particular  company  where,  for 
that  particular  company,  dumping 
margins  declined  or  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  remained 
steady  or  increased.  Further,  in 
analyzing  import  volumes,  the 
Department  normally  will  consider  the 
company's  relative  market  share,  with 
such  information  to  be  provided  by  the 
parties.  In  this  review,  die  respondents 
have  made  arguments  that  post-order 
export  volumes,  although  significantly 
decreased  from  pre-order  import 
volumes,  nonetheless  provide  sufficient 
support  for  a  determination  that  more 
recently  calculated  margins  are 
probative  of  their  behavior  without  the 
discipline  of  the  order.  For  the  reasons 
stated  above,  we  preliminarily 
determine  that  the  respondent 
interested  parties'  assertions  have  not 
been  supported  by  any  evidence, 
specifically,  in  this  review,the 
Department  believes  it  more  appropriate 
to  base  a  determination  with  respect  to 
the  use  of  a  more  recently  calculated 
margin  on  evidence  regarding  market 
share;  such  evidence  currently  is  not  on 
the  record.  Therefore,  absent  evidence 
that  the  respondents  have  maintained  or 
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DEPARTMENT  OF  COMMERCE 
tntematlonai  Trade  Administration 


Silicon  Metal  From  Argentina; 
Antidumping  Duty  Administrative 
Review:  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 
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Secretary  for  Import 
Filed  1-5-00;  8:45  am) 


SUMMARY:  On  November  4,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (64  FR  60161)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina.  This 
administrative  review  covered  one 
Argentine  manufacturer  and  exporter  of 
silicon  metal,  Electrometalurgica 
Andina  S.A.I.C.  ("Andina"),  for  the 
period  of  September  1,  1998  through 
Aiigust  31, 1999.  The  Department  has 
now  rescinded  this  review  as  a  result  of 
the  absence  of  Andina's  shipments  and 
entries  into  the  United  States  of  subject 
merchandise  during  the  period  of 
review. 

EFFECTIVE  DATE:  January  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig,  Office 
of  AD/CVD  Enforcement,  Group  III, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0405  or 
482-3833,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  are  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(1999). 

Scope  of  Review 

The  product  covered  by  this  review  is 
silicon  metal.  During  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent,  silicon  by  weight.  In  response 


to  a  request  by  the  petitioners  for 
clarification  of  the  scope  of  the 
antidumping  duty  order  on  silicon 
metal  from  the  People's  Repubhc  of 
China,  the  Department  determined  that 
material  with  a  higher  aluminum 
content  containing  between  89  and  96 
percent  silicon  by  weight  is  the  same 
class  or  kind  of  merchandise  as  sihcon 
metal  described  in  the  LTFV 
investigation.  See  Final  Scope  Rulings- 
Antidumping  Duty  Orders  on  Silicon 
Metal  From  the  People's  Republic  of 
China,  Brazil  and  Argentina  (February  3, 
1993).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  from  the  PRC,  Brazil  and 
Argentina.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2804.61.00  of  the 
HTS)  is  not  subject  to  this  review.  These 
HTS  subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  Our  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 


Background 

On  September  9, 1999,  the 
Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Argentina  (64  FR 
48890).  On  September  30,  1999, 
petitioners  in  this  proceeding,  requested 
a  review  of  sales  made  by  Andina 
during  the  period  September  1, 1998 
through  August  31, 1999.  On  November 
4, 1999,  the  Department  initiated  an 
administrative  review  (64  FR  60161). 

On  November  23, 1999,  Andina 
submitted  a  certification  to  the 
Department  that  it  did  not,  directly  or  " 
indirectly,  enter  for  consumption,  or 
sell,  export,  or  ship  for  entry  for 
consumption  in  the  United  States 
subject  merchandise  during  the  period 
of  review.  The  Department  performed  a 
customs  query  for  entries  from 
Argentina  classified  under  HTS 
numbers  2804.69.10  and  2804.69.50 
during  the  period  of  review  and  found 
no  entries  during  that  time  period.  In 
response  to  a  telephone  inquiry,  counsel 
for  petitioners  stated  they  had  no 
information  to  the  contrary.  See 
Memorandum  to  the  File  from  Helen  M. 
Kramer  dated  November  30,  1999. 
Therefore,  we  have  determined  that 
Andina  made  no  entries  of  the  subject 
merchandise  into  the  customs  territory 
of  the  United  States  during  the  period 
of  review. 
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Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise.  In 
light  of  the  fact  that  we  determined  that 
Andina  did  not  export  the  subject 
merchandise  into  the  territory  of  the 
United  States  during  the  POR  in 
question,  and  there  were  no  entries 
made  by  any  other  exporter  or  producer 
in  Argentina,  we  are  rescinding  this 
review.  This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  December  29, 1999. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  III. 

[FR  Doc.  00-296  Filed  1-5-00;  8:45  am] 
BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

$  International  Trade  Administration 

Annual  Listing  of  Foreign  Government 
Subsidies  on  Articles  of  Cheese 
Subject  to  an  In-Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  Annual  Listing  of 
Foreign  Government  Subsidies  on 


Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty. 

SUIMIMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty  during  the 
period  October  1, 1998  through 
September  30,  1999.  We  are  publishing 
the  ciurent  listing  of  those  subsidies 
that  we  have  determined  exist. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tipten  Troidl,  Office  of  AD/CVD 
Enforcement  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 

SUPPLEMENTAL  INFORMATION:  Section 

702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  Uie  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  annual  list  of  subsidies  on 


articles  of  cheese  that  were  imported 
during  the  period  October  1,  1998 
through  September  30,  1999. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agricultiu^,  information  on  subsidies 
(as  defined  in  section  702  (g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  coimtry,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amoxmts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
Usted,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  December  29,  1999. 
Holly  A.  Kuga. 

Acting  Assistant  Secretary  for  Import 
Administration. 


Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Austria  

Belgium 

Canada  

Denmark 

Finland 

France  

Germany 

Greece 

Ireland 

Italy  

Luxembourg 
Netherlands 
Norway  


Program(s) 


Gross  ^ 

subsidy 

($/lb) 


Total 


Portugal  .^ EU  Restitution  Payments 


Spain 
Switzerland 
U.K 


European  Union  Restitution  Payments  

EU  Restitution  Payments 

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

Indirect  (Milk)  Subsidy  

Consumer  Subsidy  


0.19 
0.07 
0.23 
0.17 
0.26 
0.15 
0.19 
0.00 
0.10 
0.13 
0.07 
0.10 
0.34 
0.14 


Net  2 

subsidy 

($/lb) 


EU  Restitution  Payments 

Deficiency  Payments  

EU  Restitution  Payments 


0.48 


0.10 
0.11 
0.25 
0.13 


0.19 
0.07 
0.23 
0.17 
0.26 
0.15 
0.19 
0.00 
0.10 
0.13 
0.07 
0.10 
0.34 
0.14 


0.48 


0.10 
0.11 
0.25 
0.13 


1  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 
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[FR  Doc.  00-294 

BILUNO  CODE  SSIO-OS-P 


I  iled  1-5-00:  8:45  ami 


DEPARTMENT 


3F  COMMERCE 


International  Trade  Administration 
Export  Trade  C  »rtificate  of  Review 


action:  Notice  ( f 
Trade  Certificatp 
No.  99-00005 


summary:  The 
has  issued  an 
Review  to  Cali 
Association 
summarizes  the 
certification  has 


FOR  FURTHER 

Morton  Schnab  j1 
Export  Trading  Company 
International 
202-482-5131 
number. 


I  apartment  of  Commerce 
E:  iport  Trade  Certificate  of 
ifi  irnia  Almond  Export 
Lli:  ("CAEA").  This  notice 
conduct  for  which 
been  granted. 
INIJORMATION  CONTACT: 
Director,  Office  of 

Affairs, 
e  Administration, 
This  is  not  a  toll-free 


Tiade 


INF0RMATK5N:  Title  III  of 
Tracing  Company  Act  of 
Sections  4001-21) 
iecretary  of  Commerce  to 
Tr  ide  Certificates  of 
[ulations  implementing 
at  15  CFR  part  325 


fou  id 


SUPPLEMENTARY 
the  Export 
1982  (15  U.S.C 
authorizes  the 
issue  Export 
Review.  The  re 
Title  III  are 
(1999). 

The  Office  o 
Company  Affaits 
this  notice  pur;  uant 
which  requires 
Commerce  to 
Certificate  in 
Under  Section 
CFR  325.11(a), 
the  Secretary's 
within  30  days 
bring  an  action 
district  court  o 
aside  the  deterinination 
that  the  determ  inat 


2.  Export  Trad^ 
They  Relate  to 


All  export 
services,  inc. 
development 
marketing  "~ 
market  de 
aspects  of 
including 
forward'^ 
billing, 
and  fori 
and  taxes 
control 


iing. 


I  foreign 
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issuance  of  an  Export 
of  Review,  Application 


tie 


f  Export  Trading 
5  ("OETCA")  is  issuing 
to  15  CFR  325.6(b), 
the  Department  of 
piiblish  a  summary  of  a 
Federal  Register. 
305(a)  ofthe  Act  and  15 
any  person  aggrieved  by 
determination  may, 
of  the  date  of  this  notice, 
in  any  appropriate 
the  United  States  to  set 
on  the  ground 
ion  is  erroneous. 


Description  of  Certified  Conduct 

Export  Trade 
1.  Products 

California  al  nonds  in  processed  and 
unprocessed  fqrm. 


Facilitation  Services  (as 
the  Export  of  Products) 

tr  ide-related  facilitation 
lu  ling  but  not  limited  to: 
qf  trade  strategy;  sales, 
distribution;  foreign 
development;  promotion;  and  all 
gn  sales  transactions, 
exp(  »rt  brokerage,  freight 
transportation,  insurance, 
collection,  trade  documentation, 
ex:hange;  customs,  duties, 
and!  inspection  and  quality 


Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  ofthe  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust 
Territories  of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  CAEA,  on  its  own  behalf  or  on 
behalf  of  all  or  less  than  all  of  its 
Members,  through  CAEA  or  through 
Export  Intermediaries  (to  the  extent 
provided  in  section  1  .g)  may: 

a.  Sales  Prices.  Establish  sale  prices, 
minimum  sale  prices,  target  sale  prices 
and/or  minimum  target  sale  prices,  and 
other  terms  of  sale; 

b.  Marketing  and  Distribution. 
Conduct  marketing  and  distribution  of 
Products; 

c.  Promotion.  Conduct  promotion  of 
Products; 

d.  Quantities.  Agree  on  quantities  of 
Products  to  be  sold,  provided  each 
Member  shall  be  required  to  dedicate 
only  such  quantity  or  quantities  as  each 
such  Member  shall  independently 
determine.  CAEA  shall  not  require  any 
Member  to  export  a  minimum  quantity; 

e.  Market  and  Customer  Allocation. 
Allocate  geographic  areas  or  countries 
in  the  Export  Markets  and/or  customers 
in  the  Export  Markets  among  Members; 

f.  Refusals  to  Deal.  Refuse  to  quote 
prices  for  Products,  or  to  market  or  sell 
Products,  to  or  for  any  customers  in  the 
Export  Markets,  or  any  countries  or 
geographical  areas  in  the  Export 
Markets; 

g.  Exclusive  and  Nonexclusive  Export 
Intermediaries.  Enter  into  exclusive  and 
nonexclusive  agreements  appointing 
one  or  more  Export  Intermediaries  (as 
defined  under  "Definitions"  paragraph 
1)  for  the  sale  of  Products  with  price, 
quantity,  territorial  and/ or  customer 
restrictions  as  provided  in  sections  l.a 
through  l.f,  inclusive,  above;  and 

h.  Non-Member  Activities.  Purchase 
Products  from  non-Members  to  fulfill 
specific  sales  obligations,  provided  that 
CAEA  and/or  its  Members  shall  make 
such  purchases  only  on  a  transaction- 
by-transaction  basis  and  when  the 
Members  are  unable  to  supply,  in  a 
timely  manner,  the  requisite  Products  at 
a  price  competitive  under  the 
circumstances.  In  no  event  shall  a  non- 
Member  be  included  in  any 
deliberations  concerning  any  Export 
Trade  Activities. 

2.  CAEA  and  its  Members  may 
exchange  and  discuss  the  following 
information: 


a.  Information  about  sale  and 
marketing  efforts  for  the  Export  Markets, 
activities  and  opportunities  for  sales  of 
Products  in  the  Export  Markets,  selling 
strategies  for  the  Export  Markets,  sales 
for  the  Export  Markets,  contract  and 
spot  pricing  in  the  Export  Markets, 
projected  demands  in  the  Export 
Markets  for  Products,  customary  terms 
of  sale  in  the  Export  Markets,  prices  and 
availability  of  Products  from 
competitors  for  sale  in  the  Export 
Markets,  and  specifications  for  Products 
by  customers  in  the  Export  Markets; 

b.  Information  about  the  price, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  fi-om  the 
Members  to  export; 

c.  Information  about  terms  and 
conditions  of  contracts  for  sale  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  CAEA  and  its  Members; 

d.  Information  about  joint  bidding  or 
selling  arrangements  for  the  Export 
Markets  and  allocations  of  sales 
resulting  from  such  arrangements 
among  the  Members; 

e.  Information  about  expenses  specific 
to  exporting  to  and  within  the  Export 
Markets,  including  without  limitation, 
transportation,  trans-  or  intermodal 
shipments,  insurance,  inland  freights  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties,  and  taxes; 

f.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
federal  marketing  order  programs, 
affecting  sales  for  the  Export  Markets; 

g.  Information  about  CAEA's  or  its 
Members'  export  operations,  including 
without  limitation,  sales  and 
distribution  networks  established  by 
CAEA  or  its  Members  in  the  Export 
Markets,  and  prior  export  sales  by 
Members  (including  export  price 
information);  and 

h.  Information  about  export  customer 
credit  terms  and  credit  history. 

3.  CAEA  and  its  Members  may 
prescribe  the  following  conditions  for 
admission  of  Members  to  CAEA  and 
termination  of  membership  in  CAEA: 

a.  Membership  shall  be  limited  to 
Handlers  as  defined  under  "Definitions" 
paragraph  2. 

b.  Membership  shall  terminate  on  the 
occurrence  of  one  or  more  of  the 
following  events: 

i.  withdrawal  or  resignation  of  a 
Member; 

ii.  Expulsion  approved  by  a  majority 
of  all  Members  for  a  material  violation 
of  CAEA's  Operating  Agreement,  after 
prior  written  notice  to  the  Member 
proposed  to  be  expelled  and  an 
opportunity  of  such  Member  to  appear 
and  be  heard  before  a  meeting  of  the 
Members; 
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iii.  Death  or  permanent  disabiUty  of  a 
Member  who  is  an  individual  or  the 
dissolution  of  a  Member  other  than  an 
individual;  and 

iv.  The  bankruptcy  of  a  Member  as 
provided  in  CAEA's  Operating 
Agreement. 

4.  CAEA  and  its  Members  may  meet 
to  engage  in  the  activities  described  in 
paragraphs  1  through  3  above. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  (including  a  Member)  who  acts 
as  a  distributor,  sales  representative, 
sales  or  marketing  agent,  or  broker,  or 
who  performs  similar  functions, 
including  providing,  or  arranging  for  the 
provision  of.  Export  Trade  Facilitation 
Services. 

2.  "Handler"  means  a  person  who 
handles  almonds  grown  in  California  as 
defined  in  7  CFR  Section  981.13,  under 
the  Order  Regulating  Handling  of 
Almonds  Grown  in  California. 

3.  "Member,"  within  the  meaning  of 
section  325.2(1)  of  the  Regulations, 
means  the  members  of  CAEA  as  set  out 
in  Attachment  A  and  incorporated  by 
reference. 

Terms  and  Conditions  of  Certificate 

1 .  Except  as  provided  in  paragraph 
2(b)  and  (e)  of  the  Export  Trade 
Activities  and  Methods  of  Operation 
above,  CAEA  and  its  Members  shall  not 
intentionally  disclose,  directly  or 
indirectly,  to  any  Handler  (including 
Members)  any  information  about  its  or 
any  other  Handler's  costs,  production, 
capacity,  inventories,  domestic  prices, 
domestic  sales,  domestic  orders,  terms 
of  domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies  or  methods, 
unless:  (1)  Such  information  is  already 
generally  available  to  the  trade  or 
public;  (2)  such  disclosure  is  a 
necessary  term  or  condition  of  an  actual 
or  potential  bona  fide  sale  or  purchase 
of  Products  and  the  disclosure  is  limited 
to  that  prospective  purchaser  or  seller; 
or  (3)  such  disclosure  is  made  in 
connection  with  the  administration  of 
the  United  States  Department  of 
Agriculture  marketing  order  for  almonds 
grown  in  California. 

2.  Each  Member  shall  determine 
independently  of  other  Members  the 
quantity  of  Products  the  Member  will 
make  available  for  export  or  sell  through 
CAEA.  CAEA  may  not  solicit  from  any 
Member  specific  quantities  for  export  or 
require  any  Member  to  export  any 
minimum  quantity  of  Products. 

3.  Meetings  at  which  CAEA  allocates 
export  sales  among  Members  and 
establishes  export  prices  shall  not  be 
open  to  the  public. 


4.  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products  in 
specific  export  transactions.  A  Member 
may  withdraw  from  coverage  under  this 
Certificate  at  any  time  by  giving  a 
Written  notice  to  CAEA,  a  copy  of  which 
CAEA  shall  promptly  transmit  to  the 
Secretary  of  Commerce  and  the  Attorney 
General. 

5.  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets, 
Product  specifications  or  standards, 
export  prices.  Product  quality  or  other 
terms  and  conditions  of  export  sales 
(other  than  export  financing)  shall  be  in 
connection  only  with  actual  or  potential 
bona  fide  export  transactions  or 
opportunities  and  shall  include  only 
those  Members  participating  or  having  a 
genuine  interest  in  participating  in  such 
transactions  or  opportunities,  provided 
that  CAEA  and/ or  the  Members  may 
discuss  standardization  of  Products  for 
purposes  of  making  bona  fide 
recommendations  to  foreign 
governmental  or  private  standard-setting 
organizations. 

6.  CAEA  and  its  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce,  on  behalf  of  the  Secretary  or 
the  Attorney  General,  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  dociunents  when  either 
the  Attorney  General  or  the  Secretary 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 

a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Protection  Provided  by  Certificate 

The  Certificate  protects  CAEA,  its 
Members,  and  their  directors,  officers, 
and  employees  acting  on  their  behalf, 
from  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
this  Certificate  and  carried  out  during 
its  effective  period  in  compliance  with 
its  terms  and  conditions. 

A  copy  of  this  Certificate  will  be  kept 
in  the  Intemational  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  l4th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 


Dated:  December  27,  1999. 

Morton  Schnabel, 

Director,  Office  of  Export  Trading,  Company 
Affairs. 

Attachment  A 

Members  (Within  the  meaning  of  Section 
325.2(1)  of  the  Regulations) 

A  &  P  Growers  Cooperative.  Inc.,  Tulare.  CA 
Almonds  California  Pride,  Inc.,  Caruthers, 

CA 
Baldwin-Minkler  Farms,  Orland,  CA 
Blue  Diamond  Growers.  Sacramento,  CA     " 
Calcot,  Ltd.,  Bakersfield,  CA 
California  Independent  Almond  Growers, 

Ballico,  CA 
Campos  Brothers,  Caruthers,  CA 
Chico  Nut  Company,  Chico.  CA 
Del  Rio  Nut  Company.  Livingston,  CA 
Dole  Nut  Company.  Bakersfield,  CA 
Fair  Trade  Comer.  Inc.,  Chico,  CA 
Gold  Hills  Nut  Co.,  Inc.,  Ballico,  CA 
Golden  West  Nuts.  Inc..  Ripon,  CA 
Harris  VVoolf  California  Almonds,  Huron.  CA 
Hilltop  Ranch,  Ballico.  CA 
Hughson  Nut  Company.  Hughson.  CA 
Kindle  Nut  Company,  Denair.  CA 
Paramount  Farms,  Inc..  Los  Angeles.  CA 
P-R  Farms.  Inc..  Clovis,  CA 
Santa  Fe  Nut  Company,  Ballico,  CA 
South  Valley  Farms.  Wasco.  CA 
Western  Nut  Company.  Chico,  CA 

[FR  Doc.  00-262  Filed  1-5-00;  8:45  am] 

aiLUNG  CODE  3510-OfM> 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[I.D.I  01 599J] 

Reopening  of  Public  Comment  Period 
for  Draft  Environmental  Impact 
Statement  and  Application  for  an 
incidental  Take  Permit  for  the  Simpson 
Timber  Company,  Northwest 
Operations,  Habitat  Conservation  Plan, 
Thurston,  Mason,  and  Grays  Harbor 
Counties,  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service 
(FWS),  Interior. 

ACTION:  Notice  of  reopened  public 
comment  period. 

summary:  NMFS  and  FWS  (the  Services) 
are  reopening  the  public  comment 
period  for  the  Draft  Environmental 
Impact  Statement  (DEIS)  and 
application  for  an  Incidental  Take 
Permit  (Permit)  for  the  Simpson  Timber 
Company,  Northwest  Operations, 
Habitat  Conservation  Plan,  Thurston, 
Mason,  and  Grays  Harbor  Coimties, 
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>in 


pson).  The  Pennit 
incliides:  (1)  the  proposed 
Conservation  Plan;  and  (2)  the 
(Hienting  Agreement. 
Have  been  sent  to 
local  agencies, 
;  Tribes,  Federal  and 
public  interest  groups, 
intere^  parties,  informing 


Washington  (Si 
application 
Habitat  ~ 
proposed  Imple 
Direct  mailings 
affected  State 
Federal  agencies 
State  legislators 
and  other 
them  of  the  reopfening 


I  ani 


DEIi; 


c  amments  on  the  pennit 

Plan,  and 
A  ^reement  must  be 
in  erested  parties  no  later 
2000. 
Reqiests  for  documents  on 
be  made  by  calling  the 

ife  Service  at 
iardbound  copies  are 
viewing,  or  partial  or 
duplicktion,  at  the  following 


Wldli 


ifo' 


Reed 


DATES:  Written 
application. 
Implementing 
received  from 
than  January  14 
ADDRESSES: 
CD  ROM  should 
U.S.  Fish  and 
(360)534-9330 
also  available 
complete 
libraries: 

Olympia  Timl^erland 
Reference  Desk, 
Olympia.  WA 
William  G. 
Desk,  710  West 
WA,  (360)426-1)362 

Hoodsport  Til  oberland 
North  Schoolhoiise 
Hoodsport,  WA 
Elma  Timberl  md 

Desk,  118  North 

(360)482-3737 
W.H.  Abel  Public 

Desk,  125  Main 

Montesano,  WA 
Aberdeen  Tin  iberland 

Reference  Desk, 

Aberdeen.  WA, 
The  documei^s 

electronically 

at  http://www 
Comments 

information  she  uld 

Saunders,  Proje;:t 

Wildlife  Servici  i 

SE.,  Suite  102. 

98503-1273,  (t^leph 

facsimile:  360/^34-9331) 

Parton,  Project 

Marine  Fisheri(  s 

Drive,  SE.,  Suit  J 

Washington,  98  503 

360/753-4650; 

9517).  Commerts 

will  also  be  ava  liable 


Library, 
313  8*  Avenue  SE, 
(160)352-0595; 

Library,  Reference 
Mder  Street,  Shelton, 


■  oi 

.11 

;  and 


inspection,  by 
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through  December  27. 1999.  The 
Services  are  reopening  the  comment 
period  in  order  to  provide  additional 
review  and  comment  time,  recognizing 
that  the  traditional  holiday  season 
during  the  latter  part  of  December  may 
have  affected  interested  parties'  ability 
to  perform  a  thorough  and 
comprehensive  review  of  the 
docimients. 

Dated:  December  28.  1999. 
Thomas  J.  Dwyer, 

Acting  Regional  Director.  Fish  and  Wildlife 
Service,  Region  I.Portland,  Oregon. 

Dated:  December  30.  1999. 
Craig  Johnson, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-263  Filed  1-5-00;  8:45  am) 

BILLING  COD€  3510-22-^,  4310-65-F 


Library,  40 

Hill  Road. 
(360)877-9339; 

Library,  Information 
1"  Street,  Elma,  WA, 


Library,  Information 
Street  South, 
(360)249-4211;  and. 

Library, 
121  East  Market  Street, 
(360)533-2360. 
are  also  available 
the  World  Wide  Web 
.fws.gov/. 
requests  for 

be  directed  to  Linda 
Biologist,  Fish  and 
510  Desmond  Drive, 
'.  .,acey,  Washington, 

lone:  360/753-5826; 
,  and  Mike 
iologist.  National 
Service,  510  Desmond 
103,  Lacey, 
1-1273  (telephone: 
facsimile:  360/753- 
and  materials  received 
for  public 
ppointment,  during 
hours  by  calling  (360) 


normal  busine^ 
534-9330 

SUPPLEMENTAR)|  INFORMATION:  On 
October  29. 19*9  (64  FR  57630),  the 
Services  publiahed  a  document  in  the 
Federal  Registtr  announcing  the  receipt 
of  an  applicati(  in  from  Simpson  for  a 
Permit,  and  op  jning  a  comment  period 
for  the  project.  That  document  stated 
that  comments  would  be  accepted 


DEPARTMENT  OF  ENERGY 

Notice  Inviting  Financial  Assistance 
Applications 

AGENCY:  U.S.  Department  of  Energy 

(DOE),  National  Energy  Technology  Lab 

(NETL). 

ACTION:  Notice  Inviting  Financial 

Assistance  Applications. 


summary:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (cooperative 
agreements)  for  the  program  entitled 
"Development  and  Demonstration  of 
Black  Liquor/Biomass  Gasification  in 
the  Forest  Products  Industry."  Through 
this  solicitation,  NETL  seeks  to  support 
applications  to  improve  the  processing 
of  Black  Liquor  and  Biomass  from  the 
forest  industry  using  Gasification 
Systems.  Applications  will  be  subjected 
to  a  review  by  a  DOE  technical  panel, 
and  awards  will  be  made  to  a  limited 
number  of  applicants  based  on  a 
scientific  and  engineering  evaluation  of 
the  responses  received  to  determine  the 
relative  merit  of  the  approach  taken  in 
response  to  this  offering  by  the  DOE,    - 
and  funding  availability. 
FOR  FURTHER  SOLICITATION  INFORMATION 
CONTACT:  William  Mundorf,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  Acquisition  and 
Assistance  Division,  PO  Box  10940.  MS 
921-143.  Pittsburgh  PA  15236-0940, 
Telephone:  (412)  386-^483,  FAX:  (412) 
386-6137,  E-mail: 
mundorf@NETL.doe.gov.  The 
solicitation  (available  in  both 
WordPerfect  6.1  and  Portable  Document 
Format  (PDF))  will  be  released  on  DOE's 
NETL  World  Wide  Web  Server  Internet 


System  (http://wvirw.NETL.doe.gov/ 

business/solicit)  on  or  about  January  3, 

2000. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Solicitation:  "Development 
and  Demonstration  of  Black  Liquor/ 
Biomass  Gasification  in  the  Forest 
Products  Industry." 

Objectives:  Through  Program 
Solicitation  Nn.  DE-PS26-O0FT40772. 
the  U.S.  Department  of  Energy  (DOE) 
seeks  applications  for  cost-shared 
demonstration  of  technologies  which 
will  enhance  economic  competitiveness, 
improve  energy  efficiency,  and  reduce 
environmental  impacts  while  providing 
quality  products  within  the  forest 
products  industry.  The  focus  of  the 
research  will  address  research  priorities 
identified  by  the  forest  products 
industry  in  the  Agenda  2020  The  Path 
Forward:  An  Implementation  Plan. 
Approximately  $14,000,000  fiscal  year 
2000  (FY  2000)  federal  funds  are 
expected  to  be  available  to  support  the 
first  year  of  a  multi-year  effort.  DOE  is 
looking  for  a  path  forward  to 
demonstrate  cost-effective,  energy 
efficient,  gasification  technologies  for 
integrated  gasification  combined  cycle 
or  gasification/cogeneration 
applications.  Competitive  development 
of  combined  cycle,  gasification 
technologies  (for  both  black  liquor  and 
biomass  feedstocks)  are  well  underway. 
However,  large-scale  pilot  plant  or 
demonstrations  are  needed  to  promote 
widespread  adoption  of  advanced 
gasification  technologies  in  the  Forest 
Products  industry.  DOE  anticipates 
awarding  multiple  cooperative 
agreements.  Projects  will  be  limited  to 
eight  years  or  less,  but  it  is  expected  that 
successful  demonstrations  will  be 
achieved  in  as  early  as  three  years. 
Proposals  for  projects  which  will  both 
develop  and  demonstrate  existing 
technologies  will  require  a  minimum 
50%  cost  share  of  the  total  estimated 
project  cost. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is 
considered  to  be  full  and  open.  All 
interested  parties  may  apply.  The 
solicitation  will  contain  a  complete 
description  of  the  technical  evaluation 
factors  and  relative  importance  of  each 
factor. 

Program  Technology  Definition:  The 
Department  is  interested  in  obtaining 
applications  to  improve  the  processing 
of  Black  Liquor  and  Biomass  from  forest 
products  using  gasification  systems: 

(A)  Black  Liquor  Gasification 
Systems:  Kraft  black  liquor  and  semi- 
chem  caustic-carbonate  liquor  are 
mixtures  of  dissolved  organic 
components  resulting  from  the 
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processing  of  wood,  inorganic  cooking 
chemicals,  and  water.  Though 
concentrated  by  multiple  effects 
evaporators,  these  liquor  still  contain  a 
high  percentage  of  water  and  have 
sufficient  heating  value  to  be  considered 
low  quality  fuels.  The  technical  topic  is 
for  safe,  integrated  gasification  systems 
which  can  permit  the  separation  and 
recovery  of  the  inorganic  cooking 
chemicals  while  concurrently  producing 
a  combustible  product  gas  from  the 
organics.  This  product  gas  after  cleaning 
must  be  a  viable  low-to-mediiun  caloric 
value  fuel.  Key  technical  gaps  that 
require  demonstration  include: 
materials  of  construction  with  known 
life  expectancy,  gas  clean-up  emd 
demonstration  of  integrating 
gasification,  power  cycle  and  pulp  mill 
systems.  For  systems  employing  cold 
gas  clean-up,  Uie  key  gaps  are  physical 
scale-up  of  the  gasification  processes 
under  development  and  commercial 
demonstration.  For  systems  with  hot  gas 
clean  up,  the  clean-up  system  itself 
must  be  added  as  a  serious  technology 
gap; and 

(B)  Forest  Products  Biomass 
Gasification  Systems:  Wood  room  waste 
or  hf)g  fuel  is  conventionally  bimied  in 
specifically  designed  boilers  so  as  to 
captiu-e  a  portion  of  the  valuable  energy 
sources  foimd  in  Forest  Products  mills. 
They  suffer  from  low  power-to-steam 
output  ratio  and  high  capital  and 
maintenance  costs.  The  technical  topic 
is  for  gasification  systems  which  can 
utilize  these  fuels  being  mostly  half 
water  by  weight  and  to  produce  a  higher 
quality  fuel  gas.  Such  systems  are 
required  to  be  able  to  be  integrated  with 
gas  turbines  and  steam  turbines  for 
electric  power  generation.  These 
biomass  gasification  combined  cycle 
systems  must  be  able  to  offer  a  positive 
contribution  to  the  reduction  of 
greenhouse  gas  emissions.  For  systems 
using  low-temperature  gasification, 
destruction/removal  of  tars  and  other 
condensible  organic  compound  clean- 
up, physical  scale-up,  and  commercial 
demonstration  of  the  integrated 
gasification  combined  cycle  systems  is 
an  issue  and  must  be  proven  on  a  pilot 
scale. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (cooperative 
agreements)  for  each  project  selected. 
DOE  reserves  the  right  to  support  or  not 
support,  with  or  without  discussions, 
any  or  all  applications  received  in 
whole  or  in  part,  and  to  determine  how 
many  awards  may  be  made  through  the 
solicitation  subject  to  funds  available. 
Approximately  $100  million  of  DOE 
funding  is  planned  for  this  solicitation 
through  the  course  of  the  program.  The 
estimated  funding  by  the  DOE  is 


plaimed  to  be  shared  between  three  to 
fovir  project  awards.  A  50%  cost  shaie 
of  the  total  estimated  project  costs  by 
the  applicant  is  required,  and  details  of 
the  cost  sharing  requirement  are 
contained  in  the  solicitation. 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  January  3, 
2000.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation.  Two  open  periods 
will  be  used  to  receive  qualifying 
proposals.  Initial  proposals  will  be 
evaluated  and  selections  made  within 
six  months  of  submittal.  The  proposal 
due  date  for  the  first  evaluation  period 
is  February  29,  2000  and  June  1,  2000 
for  the  second  and  final. 
Raymond  D.  Johnson, 
Contracting  Officer,  Acquisition  and 
Assistance  Division. 
[FR  Doc.  00-289  Filed  1-5-^)0;  8:45  am] 
BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Envirorunental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River. 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  January  24,  2000:  3:30 
p.m.-9:00  p.m.;  Tuesday,  January  25, 
2000:  8:30  a.m.-4:00  p.m. 
ADDRESSES:  All  meetings  will  be  held  at: 
Hilton  Oceanfront  Resort,  23  Ocean 
Lane,  Hilton  Head  Island.  SC  29928. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming.  Office  of 
Environmental  Quality,  Department  of 
Energy  Savannah  River  Operations 
Office,  PO  Box  A,  Aiken,  SC  29802  (803) 
725-5374. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday,  January  24.  2000 

3:30  p.m. — Executive  Conunittee 
6:30  p.m. — Public  Comment  Session 
7:00  p.m. — Subcommittee  Meetings 


9:00  p.m. — Adjourn 
Tuesday,  January  25,  2000 

8:30  a.m. 
Approval  of  Minutes,  Agency  Updates 

(approximately  15  minutes) 
Public  Comment  Session  (5-minute 
rule,  approximately  10  minutes) 
Facilitator  Update  (approximately  15 

minutes) 
Long  Term  Stewardship 

(approximately  30  minutes) 
Nuclear  Materials  Management 
Subcommittee  Report 
(approximately  45  minutes) 
Environmental  Restoration  and  Waste 
Management  Subcommittee  Report 
(approximately  1  */»  hours) 
Public  Comment  (approximately  10 
minutes) 
12:00  p.m. 
Limch  Break 

Environmental  Restoration  and  Waste 
Management  Subcommittee  Report 
continued  (approximately  1  hour) 
Risk  Management  and  Futiire  Use 
Subcommittee  Report 
(approximately  30  minutes) 
Administrative  Subcommittee  Report 
(approximately  30  minutes) 
Officer  and  Subcommittee  Chair 
Elections 

Presentation  of  the  year  2000 
membership  candidates 
Board  member  removal 
consideration 
Outreach  Subcommittee  Report 

(approximately  10  minutes) 
Public  Comments  (approximately  10 
minutes) 
4:00  p.m.  Adjovun 
If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  In(prmation 
Public  Reading  Room.  lE-190,  Forrestal 
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Building,  1000 
SW.  Washingto 
a.m.  and  4  p.m 
Federal  holidayi 
available  by  writing 
Department  of 
Operations  Office 
S.C.  29802.  or 
3374. 


b  r 


Issued  at  Wash 
1999 

Rachel  Samuel, 

Deputy  Advisorv 

Officer. 

[FR  Doc.  00-290 
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adependence  Avenue, 
,  DC  20585  between  9 
Monday-Friday  except 
.  Minutes  will  also  be 
to  Gerri  Flemming, 
^ergy  Savannah  River 
PO  Box  A,  Aiken, 
calling  (803)-725- 


igton.  DC  on  December  27, 

C  ommittee  Management 
Filed  1-5-00;  8:45  am] 


DEPARTMEFfT  ^F  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 


AGENCY 
ACTION:  Notice 


Departqient  of  Energy, 
open  meeting. 


o 


SUMMARY:  This 
meeting  of  the 
Management  Sitt 
Board  (EM  SSAI  ) 
Federal  Advisor ' 
L.  92-463,  86 
public  notice  of 
announced  in  th 
DATES:  Thursday 
a.m.-5:00  p.m.; 
2000:  8:30  a.m. 


Sti  it 


ADDRESS:  Cavani  ugh 
Columbia  Centei 
Kennewick.  \VA 


r  oUce  announces  a 
Environmental 
-Specific  Advisory 
Hanford  Site.  The 
Committee  Act  (Pub. 

770)  requires  that 
hese  meetings  be 

Federal  Register. 
,  February  3,  2000:  9:00 
riday,  February  4, 
r:00  p.m. 

s,  1101  North 
Boulevard, 
99336.  509-783-0611. 


:hlai]d 


FOR  FURTHER  INFORMATION 
McClure,  Public 
Manager,  Departlnent 
Rirhland  Operat 
(A7-75),  Ric 
(509) 373-5647; 
SUPPLEMENTARY 
Puqjose  of  the 
the  Board  is  to 
to  DOE  and  its  r 
environmental 
management,  an 


Tentative  Agend  i 

— Tank  Waste  Tr  3atment 
History  and  stj  tus 
the  treatmen  t 
waste:  Impoit 
treatment  ca  lability 


dec  s 


program 

Update  on 
Financial, 
strategy  [i.e. 
Inc.  and 
What  site  wi 
not  forthcon  ing 
—FY  2002  Budget 

Discussion  of 


CONTACT:  Gail 
Involvement  Program 

of  Energy 
ons  Office,  PO  Box  550 

WA,  99352;  Ph: 
ax:  (509) 376-1563. 
iflFORMATION: 
Board:  The  purpose  of 
recommendations 
dgulators  in  the  areas  of 
restoration,  waste 
related  activities. 


make) 


Program 
of  current  plans  for 
of  the  Hanford  tank 
ance  of  tank  waste 

; pending 
ions. 
Alt(  matives:  Technical, 
Contractual:  Fall  back 
Parallel  Path);  BNFL 
Readiness  to  Proceed; 
1  do  if  the  money  is 


Process 
Priorities  guiding 


development  of  the  FY  2002  draft 

budget 
Discussion  of  the  involvement  of  the 

Hanford  Advisory  Board  and  the 

general  public  in  the  process 

— Emerging  Waste  Management  Issues 

Issues  surrounding  the  Low  Level 

Waste  and  Mixed  Low  Level  Waste 

Pending  Records  of  Decision 
Idaho  National  Environmental  and 

Engineering  Laboratory  High  Level 

Waste  Draft  Environmental  Impact 

Statement 
— Public  Involvement 

Briefing  on  Hanford  Openness 

Workshops  Report 
Participation:  The  meeting  is  open  to 
the  public.  Written  statements  may  be 
filed  with  the  Board  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contact  Gail 
McClure's  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
equal  time  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Gail  McClure, 
Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  by  calling  her 
at  (509)  373-5647. 

Issued  at  Washington,  DC  on  December  27, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  00-291  Filed  1-5-00;  8:45  am) 

8ILUNG  CODE  S4SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 


notice  of  these  meetings  be  announced 
in  the  Federal  Register. 

DATES:  Wednesday,  February  2,  2000,  9 
a.m.  to  6  p.m.;  Thursday,  February  3, 
2000,  9  a.m.  to  12  p.m. 

ADDRESSES:  Holiday  Inn/Goshen  Hall;  2 
Montgomery  Village  Avenue; 
Gaithersburg,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  19901  Germantown  Road; 
Germantown,  MD  20874-1290; 
Telephone:  301-903-4927. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  the  meeting  is  to  hear  reports  on 
several  activities  important  to  the  fusion 
energy  sciences  program  and  to  begin 
organizing  to  address  new  changes  to 
the  Committee. 

Tentative  Agenda 

Wednesday,  February  2,  2000 

Report  on  the  work  of  the  National 

Research  Council's  Fusion 

Assessment  Committee 
Report  on  the  status  of  the  Integrated 

Program  Planning  Activity 
Discuss  the  FESAC  review  of  the  fusion 

theory  and  modeling  program 
Public  Comment 
Adjourn 

Thursday,  Februarys,  2000 

Continue  Discussions 
Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Conunittee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  OpdenaJcer  at  301- 
903-8584  (fax)  or 
albert.opdenaker@science.doe.gov 
(email).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
IE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW; 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
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Issued  at  Washington,  DC,  on  December  27, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-292  Filed  1-5-00;  8:45  am] 
BILLING  CODE  6450-01-(> 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Teleconference 
Meeting 

agency:  Department  of  Energy. 
SUMMARY:  This  notice  announces  an 
open  teleconference  meeting  of  the 
Secretary  of  Energy  Advisory  Board's 
National  Ignition  Facility  Laser  System 
Task  Force.  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation.  The 
piupose  of  the  teleconference  is  to 
discuss  the  interim  findings  and 
recommendations  of  the  National 
Ignition  Facility  Laser  System  Task 
Force. 

Note:  Copies  of  the  interim  findings  and 
recommendations  of  the  National  Ignition 
Facility  Laser  System  Task  Force  may  be 
obtained  from  the  following  liTlernet  address 
http://www.hr.doe.gov/seab/  or  by  contacting 
the  Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092. 

NAME:  Secretary  of  Energy  Advisory 
Board — National  Ignition  Facility  Laser 
System  Task  Force. 
DATES:  Monday,  January  10,  2000,  4 
pm-5:30  pm.  Eastern  Standard  Time. 
ADDRESSES:  Participants  may  call  the 
Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092  to 
reserve  a  teleconference  line  and  receive 
a  cedl-in  number.  Public  participation  is 
welcomed.  However,  the  number  of 
teleconference  lines  is  limited  and  are 
available  on  a  first  come  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Mullins,  Executive  Director,  or 
Richard  Burrow,  Deputy  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  NIF  Task  Force  is  to 
provide  independent  external  advice 
and  recommendations  to  the  Secretary 
of  Energy  Advisory  Board  on  the 
options  to  complete  the  National 
Ignition  Facility  (NIF)  Project;  to 
recommend  the  best  technical  course  of 
action;  and  to  review  and  assess  the 
risks  of  successfully  completing  the  NIF 


Project.  The  NIF  Task  Force  will  focus 
on  the  engineering  and  management 
aspects  of  the  proposed  method  for 
accomplishing  the  assembly  and 
installation  of  the  NIF  laser  system.  The 
Task  Force's  review  will  cover  the  full 
scope  of  assembly  and  installation  and 
the  ability,  within  the  proposed 
approach,  to  achieve  the  cleanliness 
requirements  established  for  the 
operation  of  the  laser.  The  review  will 
also  address:  (1)  The  engineering 
viability  of  the  proposed  assembly  and 
activation  method;  (2)  the  assembly  and 
installation  cleanliness  protocols;  (3)  the 
management  structure;  and  (4)  the 
adequacy  of  the  cost  estimating 
methodology. 

Tentative  Agenda 

Monday,  January  10,  2000 

4:00  pm-4:10  pm     Welcome  &  Opening 
Remarks — Dr.  John  McTague,  NIF 
Task  Force  Chairman 
4:10  pm-4 :  30  pm    Overview  of  the 
National  Ignition  Facility  Laser 
System  Task  Force's  Interim 
Findings  and  Recommendations — 
Dr.  John  McTague,  NIF  Task  Force 
Chairman 
4:30  pm-5:00  pm    Public  Comment 

Period 
5:00  pm-5:30  pm    NIF  Task  Force 
Review  &  Comment  and  Action — 
Dr.  John  McTague,  NIF  Task  Force 
Chairman 
5:30  pm    Adjourn 

This  tentative  agenda  is  subject  to 
change. 

Public  Participation:  In  keeping  with 
procediu^es,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
NIF  Task  Force  and  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  period.  The 
Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  open 
teleconference  meeting,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  You  may  submit 
written  comments  to  Betsy  Mullins, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  late  resolution  of  programmatic 
issues. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  open  teleconference 


meeting  will  be  made  available  for 
public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C,  between  9:00 
A.M.  and  4:00  P.M.,  Monday  through 
Friday  except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subcommittees 
may  be  found  at  the  Board's  web  site, 
located  at  http://www.hr.doe.gov/seab. 

Issued  at  Washington.  EXD,  on  January  3, 
2000. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  00-264  Filed  1-5-00;  8:45  am) 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Implementation  of  Regional  Fish  and 
Wildlife  Policy 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  scoping  meeting. 

SUMMARY:  This  notice  announces  BPA's 
scoping  meeting  for  its  Implementation 
of  Regional  Fish  and  Wildlife  Policy 
Environmental  Impact  Statement  (EIS) 
being  prepared  in  accordance  with  the 
National  Envfronmentcd  Policy  Act 
(NEPA).  BPA  has  established  a  scoping 
period  during  which  all  interested  and 
affected  persons  and  agencies  are 
invited  tiy  omment  on  the  scope  of  the 
proposed  EIS.  Scoping  will  help  BPA 
ensiu-e  that  a  full  range  of  issues  related 
to  the  development  and  implementation 
of  a  regional  fish  and  wildlife  policy  is 
addressed  in  the  EIS,  and  also  will 
identify  significant  or  potentially 
significant  impacts  that  may  result  from 
the  implementation  of  such  a  policy. 
DATES:  Please  send  written  comments  to 
the  address  below  no  later  than 
Tuesday,  February  29,  2000.  Comments 
may  also  be  made  at  an  EIS  scoping 
meeting  to  be  held  at  the  Governor 
Hotel,  Grand  Ballroom,  611  SW  10th, 
Portland,  Oregon,  on  Thursday, 
February  3,  2000,  from  10  a.m.  to  4  p.m. 
At  the  informal  meeting,  a  brief 
overview  ot  the  EIS  and  presentation  of 
background  information  will  be 
followed  by  an  open  house  during 
which  attendees  may  discuss  the  EIS 
with  BPA's  EIS  team.  Written 
information  will  also  be  a  mailable,  and 
BPA  staff  will  answer  questions  and 
accept  oral  and  written  comments.  The 
scoping  meeting  will  be  held  in 
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conjunction 
related  to  fish 
efforts  in  the 


wi<  h  several  other  meetings 
a  id  wildlife  recovery 
Pacific  Northwest. 
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BPA  invites  c  amments  and 
suggestions  on  I  he  proposed  scope  of 
the  Draft  EIS.  S(  nd  comment  letters  and 
requests  to  be  p  aced  on  the  project 
mailing  list  to  C  onununications, 
Bonneville  Pow  ar  Administration — KC- 
7,  PO  Box  1299!  I.  Portland,  Oregon, 
97212.  The  pho  le  number  of  the 
Communicatior  s  office  is  503-230-3478 
in  Portland;  toll  free  1-800-622-4519 
outside  of  Portli  nd.  Comments  may  also 
be  sent  to  the  Bl  'A  Internet  address: 
comment@bpa.gov.  Please  be  sure  to 
note  that  your  comments  are  on  the 
Implementation  of  Regional  Fish  and 
Wildlife  Policy  'IS. 

INF3RMATION, 


Altot  — KEC-4 


FOR  FURTHER 

Charles  C 

Power  Adminisi  ration 

•Portland,  Oregon 

number  503-: 

503-230-5699. 


2311-5878 


SUPPLEMENTARY 
Throughout  the 
region  there  are 


contact: 

Bonneville 
PO  Box  3621, 
.97208-3621,  phone 
fax  number 


nformation: 
acific  Northwest 
several  ongoing 


processes  to  develop  plans  and 
programs  for  the  management,  recovery, 
and  mitigation  c  f  the  Columbia  River 
Basin's  fish  and  wildlife  resources. 
These  plans  and  programs  will  help  to 
shape  a  regional  fish  and  wildlife  policy 
direction  that  w  11  guide  BPA's 
mitigation  and  recovery  efforts, 
including  its  fur  ding,  for  the  next 
decade  or  more, 
fish  and  wildlife 

BPA  currently 


BPA  expects  to  shift  its 
spending  accordingly. 

funds  over  70  percent 
of  the  fish  and  Wildlife  mitigation  and 


recovery  efforts 
Columbia  River 


;  i  )n  behalf  of  the  Federal 
■  'ower  System. 
Consequently,  B  'A  has  a  responsibility 
to  understand  the  impacts  of  those 
efforts  and  to  em  lure  it  can  fund  them 
efficiently.  Then  ifore,  BPA  is  preparing 
an  EIS  that  exam  ines  the  impacts  that 
may  arise  from  i:  nplementing  one  of  the 
fish  and  wildlife  policy  directions 
reflected  in  the  alternatives  being 
considered  in  th  j  ongoing  regional 
processes.  A  No!  ice  of  Intent  to  Prepare 
an  EIS  was  previously  published  in  the 
Federal  Register  on  October  20,  1999 
(64  FR  56488) 

Issued  in  Portlai  d,  Oregon,  on  December 
22.  1999. 

|.A.  fohansen. 

Administrator  anc 
IFR  Doc.  00-293  F 
BILUNQ  CODE  6450-0  -U 


d  Chief  Executive  Officer. 
led  1-5-00;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ECOO-1-000,  et  al.] 

Energy  East  Corporation  and  CMP 
Group,  Inc.,  etal.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  29.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Energy  East  Corporation  and  CMP 
Group,  Lac. 

(Docket  No.  ECOO-1-000] 

Take  notice  that  on  December  10, 
1999,  Energy  East  Corporation  (Energy 
East)  and  CMP  Group,  Inc.  (CMP 
Group),  tendered  for  filing  a  letter  with 
the  Commission  to  update  the 
Commission  on  matters  that  had 
occurred  since  their  joint  application  of 
authorization  and  approval  of  their 
proposed  merger  was  filed  on  October  1, 
1999. 

Comment  date:  January  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Chesapeake 
Company,  L.L.C. 

[Docket  Nos.  EG99-1 5-001  and  EGOO-59- 
000] 

Take  notice  that  on  December  21, 
1999,  Commonwealth  Chesapeake 
Company,  L.L.C.  (Commonwealth 
Chesapeake),  tendered  for  filing  an 
application  for  determination  of  exempt 
wholesale  generator  status,  pursuant  to 
Section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935  as 
amended  (PUHCA),  15  U.S.C.  79z- 
5a(a)(l)  (1994)  and  Section  365.8  of  the 
Commission's  Regulations,  18  CFR 
365.8. 

Commonwealth  Chesapeake  is  a 
Virginia  limited  liability  company  that 
is  constructing  and  will  own  and 
operate  a  312  megawatt,  oil-fired 
electric  generating  peaking  facility  to  be 
located  in  Accomack  County,  Virginia. 
Commonwealth  Chesapeake  states  that 
it  will  be  engaged  directly,  or  indirectly 
through  one  or  more  affiliates,  as 
defined  in  Section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  and/or  operating  an  eligible 
facility  and  selling  electric  energy  at 
wholesale. 

Comment  date:  January  12.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu'acy  of  the  application. 


3.  Commonwealth  Edison  Company; 
Commonwealth  Edison  Company  of 
Indiana 

[Docket  No.  ER99-3886-0011 

Take  notice  that  on  December  21, 
1999,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana  tendered  for  filing  in 
compliance  with  the  Commission's 
September  29,  1999  Order  Accepting  for 
Filing,  as  Modified,  Revisions  to  Open 
Access  Tariff,  88  FERC  f  61,296. 

Comment  date:  January  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  ISO  New  England  Inc. 

[Docket  No.  EROO-749-000] 

Take  notice  that  on  December  22, 
1999,  ISO  New  England  Inc.  (the  ISO), 
tendered  for  filing  a  correction  to  its 
filing  of  December  8, 1999  in  the 
referenced  docket. 

Copies  of  said  filing  have  been  served 
upon  all  Participants  in  the  New 
England  Power  Pool  (NEPOOL)  and  all 
non-Participant  entities  that  are 
customers  under  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as, 
on  the  governors  and  utility  regulatory 
agencies  of  the  six  New  England  States. 

Comment  date;  January  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Interconnection,  L.L.C. 

(Docket  No.  EROO-889-OOOj 

Take  notice  that  on  December  23, 
1999,  PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing  a  Network  Integration 
Transmission  Service  Agreement  with 
Old  Dominion  Electric  Cooperative 
(ODEC)  and  a  Notice  of  Cancellation  of 
a  predecessor  Network  Integration 
Transmission  Service  Agreement  with 
ODEC. 

PJM  requests  a  waiver  of  the  60-day 
notice  requirement  and  an  effective  date 
of  December  1, 1999  for  the  new 
Network  Integration  Service  Agreement 
and  the  cancellation  of  the  prior 
agreement. 

Copies  of  this  filing  were  served  upon 
ODEC  and  the  state  commissions  within 
the  PJM  control  area. 

Comment  date;  Japuary  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ERO0-^9O-O00| 

Take  notice  that  on  December  23, 
1999,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  18  signature  pages  of 
parties  to  the  Reliability  Assurance 
Agreement  among  Load  Serving  Entities 
in  the  PJM  Control  Area  (RAA),  four  of 
which  are  replacement  pages  for  entities 
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which  have  changed  their  corporate 
name,  and  an  amended  Schedule  1 7 
listing  the  parties  to  the  RAA. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA, 
including  each  of  the  parties  for  which 
a  signature  page  is  being  tendered  with 
this  filing,  and  each  of  the  state  electric 
regulatory  commissions  within  the  PJM 
Control  Area. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Delano  Energy  Company,  Inc. 

(Deckel  No.  EROO-891-000] 

Take  notice  that  on  December  23, 
1999,  Delano  Energy  Company,  Inc. 
(Delano),  tendered  for  filing  a  petition 
for  waiver  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  proposed 
tariff  governing  negotiated  market-based 
capacity  and  energy  sales,  including 
sales  of  ancillary  services.  If  accepted 
for  filing,  Delano  will  use  the  market 
rate  tariff  to  sell  power  fi-om  its 
generation  facility. 

Delano  has  requested  an  effective  date 
for  the  market  rate  tariff  as  of  January  1 , 
2000. 

A  copy  of  this  filing  was  served  on  the 
California  Public  Utilities  Commission. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Delano  Energy  Company,  Inc. 

[Docket  No.  EROO-892-000] 

Take  notice  that  on  December  23, 
1999,  Delano  Energy  Company,  Inc. 
(Delano),  tendered  for  filing  a  notice  to 
cancel  FERC  Electric  Rate  Schedule  No. 
1. 

Delano  has  requested  an  effective  date 
for  notice  of  cancellation  as  of  January 
1,  2000. 

A  copy  of  this  filing  was  served  on  the 
California  Public  Utilities  Commission 
and  Southern  California  Edison 
Company. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  , 

9.  PacifiCorp 

[Docket  No.  EROO-893-OOOl 

Take  notice  that  on  December  23, 
1999,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Mutual  Netting/Closeout  Agreement 
(Netting  Agreement)  between  PacifiCorp 
and  Basin  Electric  Power  Cooperative 
(Basin),  City  of  Riverside,  California 
(Riverside),  San  Diego  Gas  &  Electric 
Company  (San  Diego),  and  The  Energy 
Authority.  Inc.  (TEA). 


Copies  of  this  filing  were  supplied  to 
the  Washington  Utihties  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  January  12,  2000,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Onondaga  Cogeneration  Limited 
Partnership 

[Docket  No.  EROO-895-OOOl 

Take  notice  that  on  December  23, 
1999,  Onondaga  Cogeneration  Limited 
Partnership  (Onondaga),  tendered  for 
filing  pvu-suant  to  Rule  204  and  Rule  205 
(18  CFR  385.204,  and  18  CFR  385.205) 
an  application  for  waivers  and  blanket 
approvals  vmder  certain  Commission 
Regulations  and  for  an  order  accepting 
its  FERC  Electric  Rate  Schedule  No.  2  to 
be  eff&tive  at  the  earliest  possible  time, 
but  no  later  than  60  days  from  the  date 
of  its  filing. 

Onondaga  intends  to  engage  in 
marketin^nd  sales  of  electric  energy 
and  capacity  at  market-based  rates.  As 
described  in  the  application,  Onondaga 
is  an  affiliate  of  GPU,  Inc.,  a  public 
utility  holding  company  and  the  parent 
company  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  ajid  Pennsylvania  Electric  , 
Company. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER00-90O-000] 

Take  notice  that  on  December  27, 
1999,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  request  to 
change  its  California  Independent 
System  Operator  (ISO)  Grid 
Management  Charge  (CMC)  Pass 
Through  rate  from  $.7831  per  MWh  to 
$.8300  per  MWh.  This  filing  is  part  of 
the  comprehensive  restructuring 
proposal  for  the  California  electric 
power  industry  that  is  before  the 
Federal  Energy  Regulatory  Commission. 

PG&E  requests  that  its  filing  be  made 
effective  January  1 ,  2000. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  all  other  parties  on  the 
Service  List  to  this  proceeding. 

Comment  date:  January  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-896-000] 

Take  notice  that  on  December  23, 
1999,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  a 
proposed  unbundled  generation  sales 


agreement  (Generation  Agreement) 
between  PNM  and  the  United  States 
Department  of  Energy  on  behalf  of  the 
United  States  Government  (the 
Government)  for  wholesale  power  sales 
under  PNM's  Electric  Coordination 
Tariff  No.  1 ,  providing  for  wholesale 
electric  generation  sales  to  the 
Government  for  the  Government's 
wholesale  loads,  if  any,  at  the  United 
States  Department  of  Energy's  Sandia 
National  Laboratories  and  the  United 
States  Department  of  Defense's  Kirtland 
Air  Force  Base,  collectively. 

PNM  requests  an  effective  date  as  may 
be  determined  by  the  Commission,  but 
no  earlier  than  December  14, 1999,  for 
the  Generation  Agreement,  and  further 
requests  waiver  of  the  requirements  of 
18  CFR  35.3(a)  to  allow  the  Agreement 
to  become  effective  less  than  60  days  or 
more  than  120  days  after  filing. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Company 

[Docket  No.  EROO-901-OOOl 

Take  notice  that  on  December  27, 
1999,  Arizona  Public  Service  Company 
(APS),  tendered  for  fiUng  a  Service 
Agreement  to  provide  Retail  Network 
Integration  Transmission  Service  under 
APS'  Open  Access  Transmission  Tariff 
to  the  Arizona  Public  Service  Company 
Merchant  Group  (Merchant  Group). 

A  copy  of  this  filing  has  been  served 
on  Merchant  Group  and  the  Arizona 
Corporation  Commission. 

Comment  date:  January  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROO-902-OOOj 

Take  notice  that  on  December  27, 
1999,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  an  agreement 
between  PG&E  and  Dynegy  Power 
Services,  Inc.  (DPS)  (collectively. 
Parties),  entitled  Settlement  Agreement 
between  Dynegy  Power  Services,  Inc., 
and  Pacific  Gas  and  Electric  Company. 
The  Settlement  Agreement  is  intended 
to,  among  other  things,  settle  issues  and 
disputes  imder  PG&E  Rate  Schedule 
FERC  No.  185. 

Copies  of  this  filing  have  been  served 
upon  DPS,  CAISO  and  the  California 
Public  Utilities  Commission. 

Comment  date:  Januarv'  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Energy  Corporation 

(Docket  No.  EROO-903-000) 

Take  notice  that  on  December  27, 
1999,  Duke  Energy  Corporation  (Duke). 
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tendered  for  fil 
with  Conectiv 
Non-Firm  Transmission 
Duke's  Open 
Tariff. 

Duke  request! 
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tog  a  Service  Agreement 
I  nergy  Supply,  Inc.,  for 
Service  under 
Adcess  Transmission 


tlV3 


tl-ati 


or  upon 

Duke  states 
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Commission's 
has  been  servec 
Utilities  Comm 

Comment  dati 
accordance  wit]  i 
at  the  end  of  thi  s 


that  the  proposed 
be  permitted  to 
on  November  2,  1999 
acceptance  by  the  Commission, 
this  filing  is  in 
Part  35  of  the 
I^egulations  and  a  copy 
on  the  North  Carolina 


ission. 

January  14.  2000,  in 
Standard  Paragraph  E 
notice. 


16.  Duke  Energ; '  Corporation 

(Docket  No.  EROO -904-000] 
tl.at 


Ac  cess 


Take  notice 
1999.  Duke  Energy 
tendered  for 
with  Tampa  Elebtric 
Firm  Transmiss 
Duke's  Open 
Tariff. 

Duke  request: 
Service  Agreemfent 
become  effectivi  i 
upon  acceptanc  > 

Duke  states 
accordance  wit} 
Commission's 
has  been  served 
Utilities  Commiksion 

Comment  dot ; 
accordance  wit} 
at  the  end  of  thi 


on  December  27, 
Corporation  (Duke), 
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that 
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that  the  proposed 
be  permitted  to 
on  April  22,  1999  or 
by  the  Commission, 
this  niing  is  in 
Part  35  of  the 

ulations  and  a  copy 
on  the  North  Carolina 


Ui 


.  January  14,  2000,  in 
Standard  Paragraph  E 
notice. 


17.  Allegheny  Energy 
Corporation  on 
Energy  Supply 


Service 
jehalf  of  Allegheny 
<  :k>mpany,  LLC 


Energy  Supply 
(Alle^eny  Eneij 
tiling  Suppleme 
new  Customer  ti 


(Docket  No.  EROO- -905-0001 

Take  notice  th  at  on  December  27, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
[iompany,  LLC 
8;y  Supply),  tendered  for 
It  No.  15  to  add  one  (1) 
>  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  noticej  requirements  to  make 
service  available  as  of  December  23, 
1999  to  Rainbow  Energy  Marketing 
Corporation.      i 

Copies  of  the  filing  have  been 
provided  to  the  *ubUc  Utilities 
Commission  of  i  )hio,  the  Pennsylvania 
Public  Utility  C  immission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  Stal  e  Corporation 
Commission,  thi  i  West  Virginia  Pubhc 
Service  Commis  sion,  and  all  parties  of 
record. 


Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  EROO-906-OOOj 

Take  notice  that  on  December  27, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  13  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  5,  1999 
to  Commonwealth  Edison  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PacifiCorp 

[Docket  No.  EROO-908-000) 

Take  notice  that  on  Decemlrer  27, 
1999,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  Power  Sales  Agreement  with  Hinson 
Power  Company  under  PacifiCorp's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  12. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  EROO-909-OOOl 

Take  notice  that  on  December  27, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  14  to  add  two  (2) 
new  Customers  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  6, 1999 


to  Sempra  Energy  Trading  Corp..  and 
Wabash  Valley  Power  Association,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER0O-91O-O00] 

Take  notice  that  on  December  27, 
1999,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Service  Agreement  with 
POWEREX  providing  for  transmission 
service  under  FERC  Electric  Tariff, 
Volume  No.  1. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  EROO-907-OOOl 

Take  notice  that  on  December  27, 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
("Allegheny  Energy  Supply")  filed 
Supplement  No.  10  to  add  tluee  (3)  new 
Customers  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  29, 
1999  to  DTE  Energy  Trading,  Inc., 
Northern  Indiana  Public  Service 
Company  and  PP&L,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Coirmiission  of  Ohio,  the  Permsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  EROO-91 1-000] 

Take  notice  that  on  December  27, 
1999,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Service  Agreement  with 
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POWEREX  providing  for  transmission 
service  under  FERC  Electric  Tariff, 
Volume  No.  1. 

Comment  date:  January  14,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-912-OOOl 

Take  notice  that  on  December  27, 
1999.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  12  to  add  four  (4) 
new  Customers  to  the  Market  Rate  Tariff 
imder  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  2,  1999 
to  Citizens  Power  Sales.  Horizon  Energy 
Company  d/b/a  Exelon  Energy. 
Merchant  Energy  Group  of  the  Americas 
and  TXU  Energy  Trading  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utihty  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  14,  2000,  in  ^ 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  ER0&-91 3-000] 

Take  notice  that  on  December  27. 
1999,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Supplement  No.  11  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
imder  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  1, 1999 
to  PG&E  Energy  Trading-Power,  L.P. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conunission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 

record. 

Comment  date:  January  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  PacifiCorp 

[Docket  No.  EROO-914-OOOl 

Take  notice  that  PacifiCorp  on 
December  27. 1999.  tendered  for  filing 
in  accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Short-term  Finn  and  Non-firm  Point-To- 
Point  Transmission  Service  Agreements 
with  Deseret  Generation  and 
Transmission  Cooperative  (Deseret), 
Morgan  Stanley  Capital  Group  Inc. 
(Morgan  Stanley)  and  PP&L  Montana 
under  PacifiCorp's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Chugach  Electric  Association,  Inc. 

[Docket  No.  NJOO-l-OOO] 

Take  notice  that  on  December  27, 
1999,  Chugach  Electric  Association,  Inc. 
(Chugach),  tendered  for  filing  a  petition 
for  a  declaratory  order  determining  that 
its  open  access  transmission  tariff 
satisfies  the  Commission  comparability 
standards  and  is  an  acceptable 
reciprocity  tariff.  Chugach  also  seeks  a 
waiver  of  the  requirements  of  Order  No. 
889,  on  the  ground  that  it  is  a  small 
electric  utility,  and  waiver  of  the  filing 
fee  otherwise  applicable  to  a  petition  for 
declaratory  order. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs        ^ 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.fertf.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-229  Filed  1-5-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-60-000,  et  al.] 

Saguaro  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rllngs 

December  30, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Saguaro  Power  Company,  a  Limited 
Partnership 

[Docket  No.  EGOO-60-OOOl 

Take  notice  that  on  December  27, 
1999,  Saguaro  Power  Company,  a 
Limited  Partnership  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pinsuant  to  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA).  The  applicant  is  a 
limited  partnership  organized  under  the 
laws  of  the  State  of  California  that  is 
engaged  directly  and  exclusively  in 
owning  and  operating  a  105  MW  gas- 
fueled  cogeneration  facility  (Facility) 
and  selling  electric  energy  at  wholesale. 
The  Facility  is  located  near  Henderson. 
Nevada. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Sithe  Northeast  Management  Co. 

[Docket  No.  ER00-638-000] 

Take  notice  that  on  December  23, 
1999,  Sithe  Northeast  Management  Co., 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
amendment  to  the  Conemaugh 
Operating  Agreement  to  modify  the 
termination  provisions. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sithe  Northeast  Management  Co. 

[Docket  No.  EROO-639-OOOj 

Take  notice  that  on  December  23, 
1999,  Sithe  Northeast  Management  Co. 
tendered  for  fihng  an  amendment  to  the 
Keystone  Operating  Agreement  to 


770 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Notices 


modify  the  term  tnation  provisions 
originally  filed  <  vith  the  Commission  on 
November  23,  1999. 

Comment  datb:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Minnesota  Pojwer,  Inc. 

[Docket  No.  EROo|645-000] 

Take  notice  that  on  December  23, 
1999,  Minnesota  Power,  Inc.,  tendered 
for  filing  a  signed  Service  Agreement 
with  First  Energv  Corporation,  with 
Entergy  Power  Marketing  Corporation, 
and  with  Wisconsin  Electiic  Power 
Company,  undei'  its  market-based 
Wholesale  Coor(  lination  Sales  Tariff 
(WCS-2)  to  sati^  its  filing 
requirements  under  this  tariff. 

Comment  datt:  January  12,  2000,  in 
accordance  witli  Standard  Paragraph  E 
at  the  end  of  thij  i  notice. 

5.  Central  Illinois  Light  Company 

(Docket  No.  EROo472  7-000] 

Take  notice  tnat  on  December  23, 
1999,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61202,  tendered  for  an 
Addendum  to  Service  Agreement  under 
its  Market  Rate  Power  Sales  Tariff  with 
its  affiliate,  New  EInergy,  Inc. 

CILCO  request  ed  an  effective  date  of 
December  6,  1999,  and  requested  a 
waiver  of  the  Copimission's  notice 
requirements. 

Copies  of  the  i  iling  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Comipission. 

January  12,  2000,  in 
Standard  Paragraph  E 
notice. 


Comment  datt 
accordance  with 
at  the  end  of  this 


6.  PacifiCorp 

(Docket  No.  ER00-bl6-000] 
Take  notice  that  on  December  27, 


1999,  PacifiCorp 
accordance  with 


,  tendered  for  filing  in 
18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
fully  executed  ui  nbrella  service 
agreement  (Servi  ce  Agreement)  with 
City  of  Riverside  California  (Riverside). 
Copies  of  this  iling  were  supplied  to 
the  Washington  Jtilities  and 
Transportation  Commission  and  the 
Public  Utility  Co  mmission  of  Oregon. 
Comment  date:  January  14,  2000,  in 
Standard  Paragraph  E 
notice. 


accordance  with 
at  the  end  of  this 


and 


7.  Pacific  Gas 

[Docket  No.  EROO-01 

Take  notice 
1999,  Pacific  Ga; 
(PGacE),  tenderec 
termination  of 
Agreement  for 
Maintenance  anc 


■the 
the 


Electric  Company 

7-000] 
t  on  December  23, 
and  Electric  Company 
for  filing  notice  of 

Special  Facilities 

Operation, 
Replacement  of 


Protection  Facifities  that  Are  Required 
for  the  Connection  of  the  Delta  Wind 
Energy  Project  to  DWR's  South  Bay 
Pumping  Plant,  Contract  #855518,  PG&E 
Rate  Schedule  FERC  No.  100. 

Copies  of  this  filing  have  been  served 
upon  California  Department  of  Water 
Resources  and  the  California  Public 
Utilities  Commission. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROO-91 9-000] 

Take  notice  that  on  December  23, 
1999,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  amendment  to  its  Revised 
Power  Sales  Agreement  (PSA)  with 
Wisconsin  Public  Power  Inc.,  (WPPI). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  sixty  days 
after  filing. 

Copies  of  the  filing  have  been  served 
on  WPPI,  the  Michigan  Public  Service 
Conunission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date;  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  EROO-91 8-000] 

Take  notice  that  on  December  27, 
1999,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO), 
tendered  revised  Attachment  L  to  the 
NYISO's  Open  Access  Transmission 
Tariff  (OATT). 

The  NYISO  requests  an  effective  date 
of  November  18,  1999  and  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
the  Commission's  Service  List  in  Docket 
Nos.  ER97-1 523-000  et  al.,  on  the 
parties  to  the  Service  Agreements  to  the 
ISO  OATT  and  on  the  respective  electric 
utility  regiilatory  agencies  in  New  York, 
New  Jersey  and  Pennsylvania. 

Comment  date;  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  EROO-920-000] 

Take  notice  that  on  December  23, 
1999,  Oklahoma  Gas  and  Electric 
Company  (OG&E),  tendered  for  filing 
notification  to  cancel  its  Electric  Service 
Agreement  with  Mannford  Public  Works 
Authority,  which  has  been  designated 
OG&E  Rate  Schedule  FERC  No.  96, 
pursuant  to  Section  35.15  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations. 


OG&E  requests  acceptance  of  its 
notice  and  waiver  of  the  60-day  notice 
requirement  to  permit  the  cancellation 
to  become  effective  January  26,  2000,  or 
such  later  date  as  authorized  by  the 
Commission. 

This  filing  has  been  served  upon  the 
affected  purchaser. 

Comment  date;  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MDU  Resources  Group,  Inc. 

[Docket  No.  ESOO-l  1-000] 

Take  notice  that  on  December  22, 
1999,  MDU  Resources  Group,  Inc.  (MDU 
Resources),  tendered  for  filing  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  in  the  aggregate  up  to  3,839,920 
shares  of  common  stock.  The  common 
stock  is  to  be  issued  from  time  to  time 
pxu-suant  to  the  terms  of  various  stock 
incentive  plans. 

MDU  Resources  also  requests  an 
exemption  fi'om  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements  of  18  CFR  34.2. 

Comment  date:  January  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pittsfield  Generating  Company,  L.P. 

[Docket  No.  QF8&-2 1-008] 

Take  notice  that  on  December  22, 
1999,  Pittsfield  Generating  Company, 
L.P.,  tendered  for  filing  a  request  for 
waiver  of  the  efficiency  standard. 

A  copy  of  the  filing  was  served  on  all 
parties  listed  in  this  docket,  the 
Massachusetts  Department  of 
Telecommimications  and  Energy, 
Commonwealth  Electric  Company, 
Cambridge  Electric  Light  Company,  and 
New  England  Power  Company. 

Comment  date;  January  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rides-211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  00-259  Filed  1-5-00;  8:45  am) 
BILUNG  CODE  6717-01-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

December  30.  1999. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohited  conununications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commimication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  conmiunication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 


online/rims.htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CP99-624-000,  12/21/99,  LeRoy  W. 
Carlson. 

2.  CPOO-6-000,  12/19/99,  James 
Martin. 

Prohibited 

1.  ER99-3144-000,  et  al,  12/14/99, 
Dale  Sorget. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-230  Filed  1-5-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OPP-30000/46C;  FRL-6486-7 

Cyanazine;  Cancellation  Order 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION  :  Cancellation  order. 

SUMMARY:  This  order  announces  the 
cancellation  of  all  cyanazine 
registrations  as  requested  by  E.I.  duPont 
de  Nemoiu-s  and  Company  ("DuPont"), 
and  subsequently  agreed  to  by  Griffin 
Corporation  ("Griffin")  and  accepted  by 
EPA,  pursuant  to  section  6(f)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  This  order 
follows  up  a  July  25, 1996,  notice  of 
final  determination  to  terminate  the 
cyanazine  Special  Review  and  EPA's 
acceptance  of  requests  to  voluntarily 
cancel  all  cyanazine  product 
registrations  effective  December  31, 
1999  (61  FR  39023)(FRL-5385-7).  hi 
this  notice,  EPA  indicated  that  it  would 
issue  an  order  confirming  the  voluntary 
cancellations.  As  of  December  31.  1999, 
any  distribution,  sale,  or  use  of  canceled 
cyanazine  products  is  only  permitted  in 
accordance  with  the  terms  of  the 
existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  The  cancellations  are  effective 
December  31,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Noyes,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs.  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Telephone  number:  703-308-8179,  e- 
mail  address:  noyes.pam@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does-  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  sell, 


distribute,  or  use  cyanazine  products. 
To  determine  wheUier  you  or  your 
business  may  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  provisions  in  Unit  I  of  this 
document.  The  Congressional  Review 
Act,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3).  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  other 
available  support  documents  from  the 
EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  information 
about  the  risk  assessment  for  cyanazine 
refer  to  the  Atrazine,  Simazine, 
Cyanazine;  Notice  of  Initiation  of 
Special  Review  (59  FR  60412)(FRL- 
4919-5)  dated  November  23,  1994.  You 
may  access  this  document  by  selecting 
"Laws  and  Regulations"  on  EPA's  Home 
Page  and  then  looking  up  the  entry  for 
this  document  under  the  "Federal 
Register-Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30000/46C.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  703-305-5805. 


772 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Notices 


II.  Background 


On  Novembc  r 
a  Special  Reviejw 
and  cyanazine 
4919-5).  The 
Special  review- 
concerns  that 
of  inducing 
dietary,  occupakional 


23,  1994.  EPA  initiated 
of  atrazine,  simazine, 
58  FR  60412)(FRL- 
A  gency  initiated  the 

for  cyanazine  based  on 
c  /anazine  may  pose  a  risk 
in  humans  from 
and  residential 


car  cer  i 


exposiu^. 

On  August  2 
DuPont's  propdsal 
and  conditions  of 


amend 


maxi  mum 


;  cyana;  ;ine 


were  i 


cvana  zme 


registrations 
proposed  to 
registrations  to 
cyanazine 
in  1997,  1998, 
terminate  the  p 
for  use  in  the 
of  1999.  DuPon 
December  31, 
release  for  s 
use  products 
use  in  the 
authorize 
September  30, 
stocks  of 
products  that 
shipment  on  or 
1999.  EPA  also 
of  these  produc  s 
product  labels 
2002.  For 
DuPont  propose  d 
products 
DuPont  after  Ju 
subjecting  end 
these  technical 
terms  and  con 
Finally,  DuPonI 
accept  the 
registered 
and  end  use 
December  31 
right  to  challeni  [> 
the  Special  Rev 
conditions  of 
final  acceptcmcf 
amendments 

After  EPA  ini 
Special  Review 
application  to 
products 
subsequently 
and  conditions 
proposed  by 
Griffin's  a 
conditional 
same  terms  and 
DuPont. 

On  March  1 , 
Notice  of  Prelin 
Terminate  the 
Notice  of  Receii^t 
Voluntary 
registrations  (6 
In  this  notice 


1995,  EPA  accepted 
to  amend  the  terms 
the  cyanazine 
DiiPont  voluntarily 
its  cyanazine 
incrementally  reduce 

application  rates 
4nd  1999,  and  to 

oduction  of  cyanazine 
Lfcited  States  by  the  end 
proposed  that  after 
they  would  not 
hipbient  any  formulated  end 
cc  ntaining  cyanazine  for 
Unit)  d  States.  EPA  agreed  to 
distri  jution  and  sale  through 
;  002,  of  any  existing 
formulated  end  use 
released  for 
before  December  31, 
agreed  to  authorize  use 

in  accordance  with  the 
through  December  31, 
technical  products, 
that  technical 
releas  fd  for  shipment  by 

y  25, 1996,  bear  labels 
1  ise  products  made  from 
Droducts  to  the  amended 
ditions  of  registration, 
requested  that  EPA 
voluntary  cancellation  of  all 
DuPc  nt  cyanazine  technical 
pre  ducts  effective  on 

DuPont  waived  any 
;e  EPA's  final  action  on 
ew  or  the  terms  and 
registration  upon  EPA's 
of  the  proposed 


1  >99. 


iated  the  cyanazine 
Griffin  filed  an 
register  pesticide 
contai  ling  cyanazine,  and 

to  the  same  terms 
>f  registration  that  were 
Du  'ont.  EPA  granted 
pplici  tions  and  issued 
registrations  subject  to  the 
conditions  proposed  by 

996,  EPA  issued  a 
inary  Determination  to 
S  pecial  Review  and  a 
of  Requests  for 
GancHlation  of  cyanazine 

FR  8186)(FRL-5352-6). 
outlined  that  it  was 


E'Ai 


proposing  to  terminate  the  Special 
Review  of  cyanazine,  based  on  the 
modified  terms  and  conditions  of  the 
cyanazine  registrations.  The  complete 
terms  and  conditions  to  amend  the 
cyanazine  registrations  agreed  to  by  the 
registrants  are  discussed  in  this  Notice. 

In  the  same  Notice,  EPA  announced 
the  receipt  of  requests  from  DuPont  and 
Griffin  to  voluntarily  cancel  their 
registrations  pursuant  to  FIFRA  section 
6(f)(7  U.S.C.  136d(f)).  The  registrants 
requested  that  the  voluntary 
cancellations  take  effect  December  31, 
1999,  consistent  ^ith  the  terms  and 
conditions  of  registration  proposed  by 
DuPont  and  later  agreed  to  by  Griffin 
and  accepted  by  EPA. 

On  July  25,  1996,  EPA  issued  a  Notice 
of  Final  Determination  to  Terminate 
Special  Review  of  Cyanazine  and  a 
Notice  of  Voluntary  Cancellation  and 
Cancellation  Order  of  the  Cyanazine 
Product  Registrations  (61  FR 
39023)(FRL-5385-7).  This  notice 
announced  the  conclusion  of  the 
Cyanazine  Special  Review  based  on  the 
August  2,  1995,  DuPont  agreement  to 
voluntarily  modify  the  terms  and 
conditions  of  the  cyanazine 
registrations,  which  was  later  agreed  to 
by  Griffin.  The  notice  also  accepted  the 
voluntary  cancellation  of  the  technical 
and  end  use  products  containing 
cyanazine  pursuant  to  the  registrant 
agreement,  and  indicated  that  a 
cancellation  order  would  be  issued 
confirming  the  cancellations. 

On  October  21,  1998,  EPA  issued  a 
notice  announcing  the  receipt  of  a 
request  from  DuPont  and  Griffin  to 
amend  the  terms  and  conditions  of  the 
cyanazine  registrations  to  allow  a 
maximum  use  rate  of  3.0  lbs/acre  in 
1999  instead  of  1.0  lb/acre,  as 
previously  agreed  (63  FR  56178)(FR1^ 
6040-2).  On  January  22, 1999,  EPA 
issued  a  notice  to  amend  the  terms  and 
conditions  of  the  cyanazine 
registrations,  which  included  the 
Agency's  basis  for  accepting  the 
registrants  request  and  its  response  to 
comments  received  (64  FR  3511)(FRL- 
6058-1). 

Cyanazine  production  has  declined 
steadily  since  the  August  1995 
acceptance  of  the  DuPont  and  Griffin 
amendments  to  the  terms  and 
conditions  of  registration.  There  was  no 
production  of  cvanazine  technical  in 
1998. 

m.  Existing  Stocks  Provision 

EPA  has  determined  that,  for  any 
cyanazine  formulated  end  use  products 
that  are  released  for  shipment  by  a 
registrant  on  or  before  December  31, 
1999,  sale  or  distribution  of  such 
products  may  continue  in  accordance 


with  their  labels  through  September  30, 
2002.  EPA  also  authorizes  the  continued 
use  of  such  existing  stocks  in 
accordance  with  their  labels  through 
December  31,  2002.  EPA  prohibits  the 
use  of  cyanazine  end  use  products  after 
December  31,  2002.  The  sale  or 
distribution  of  technical  cyanazine 
products,  and  the  use  of  such  products 
to  formulate  end  use  products  for 
subsequent  sale  or  distribution  is 
prohibited  after  December  31,  1999.  Any 
technical  or  end  use  product  containing 
cyanazine  may  be  exported  pursuant  to 
FIFRA  sections  3  and  17. 

rV.  Cancellation  Order 

Piusuant  to  section  6(f)  of  FIFRA,  EPA 
hereby  orders  that  the  registrations  of 
cyanazine  pesticide  products  by  DuPont 
and  Griffin  be  canceled  effective 
December  31,  1999.  The  cyanazine 
technical  and  end  use  product 
registrations  subject  to  this  cancellation 
order  are  listed  as  follows: 

•  DuPont  Bladex®  4L  Herbicide 
(Reg.No.  352-470) 

•  DuPont  Cyanazine  Technical 
(Reg.No.  352^75) 

•  DuPont  Bladex®  90DF  Herbicide 
(Reg.No.  352-495) 

•  DuPont  Extrazine®  II  4L  Herbicide 
(Reg.No.  352-500) 

•  DuPont  Extrazine®  II  DF  Herbicide 
(Reg.No.  352-577) 

•  Griffin  Cyanazine  Technical 
(Reg.No.  1812-364) 

•  Cy-Pro  90DF  Herbicide  (Reg.No. 
1812-365) 

•  Cy-Pro  4L  (Reg.No.  181 2-366) 

•  Cy-Pro  AT  4L  Herbicide  (Reg.No. 
1812-367) 

•  Cy-Pro  AT  DF  Herbicide  (Reg.No. 
1812-368) 

Any  distribution,  sale,  or  use  of 
existing  stocks  of  these  products  in  a 
manner  inconsistent  with  the  terms  of 
this  Order  or  the  Existing  Stock 
Provision  in  Unit  III  of  this  Federal 
Register  Notice  will  be  considered  a 
violation  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA.  For 
purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362,  June  26,  1991),  as  those  stocks  of 
a  canceled  pesticide  product  that  were 
in  the  United  States  and  that  were 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  cancellation. 

List  of  Subjects  * 

Environmental  protection. 


Federal  Register /Vol.  65,  No.  4 /Thursday,  Januar\'  6.  2000  /  Notices 


773 


Dated:  December  29, 1999. 

lames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  00-274  Filed  1-3-00: 1:54  pm] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6519-1] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  the  WICO 
Superfund  Site,  St.  Thomas,  U.S.  Virgin 
Islands 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  public  comment. 

SUMMARY:  In  accordance  with  section 
122{i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  WICO  Superfund  Site 
(Site)  located  in  the  Estate  Liverpool 
section  of  St.  Thomas,  U.S.  Virgin 
Islands  with  the  following  settling  party: 
the  West  Indian  Company  Limited.  The 
settlement  requires  the  settling  party  to 
pay  $412,094.38  to  the  Hazardous 
Substance  Superfund  in  reimbursement 
of  past  response  costs  incurred  with 
respect  to  the  Site.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  party  pursuant  to  section  107(a) 
of  CERCLA,  42  U.S.C.  9607(a)  for  all 
costs  incurred  at  the  Site  by  the  United 
States  Environmental  Protection  Agency 
(EPA)  through  February  11,  1999. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
EPA,  290  Broadway,  New  York,  New 
York  10007-1866. 

DATES:  Comments  must  be  submitted  on 
or  before  February  7,  2000. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA, 
290  Broadway,  New  York,  New  York 
10007-1866.  A  copy  of  the  proposed 


settlement  may  be  obtained  from 
Elizabeth  Leilani  Davis,  Assistant 
Regional  Counsel,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor,  290 
Broadway,  New  York,  New  York  10007- 
1866.  Comments  should  reference  the 
WICO  Superhind  Site  located  in  St. 
Thomas,  U.S.  Virgin  Islands,  EPA  Index 
No.  CERCLA-02-99-2021,  and  should 
be  addressed  to  Elizabeth  Leilani  Davis, 
Assistant  Regional  Counsel,  USEPA,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Leilani  Davis,  Assistant 
Regional  Coxmsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Coimsel,  U.S.  Enviroimiental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3249. 

Dated:  December  20, 1999. 
William  I.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  00-271  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  6560-SO-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  January  11, 

2000  at  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Wednesday,  January  12, 
2000  at  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC,  (NinUi  Floor). 

STATUS:  This  hearing  will  be  open  to  the 
public. 

MATTER  BEFORE  THE  COMMISSION:  Oral 
Hearing-Buchanan  for  President 
Committee,  Inc. 

DATE  AND  TIME:  Thursday,  January  13, 
2000  at  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC,  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  th^ 
pubUc. 


rTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1999-36:  Campaign 
Advantage  by  counsel,  Joseph  E. 
Sandler. 

Final  Audit  Report  on  Dear  for 
Congress,  Inc. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 
Mary  W.  Dove,  ^ 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  00-424  Filed  1-4-00;  3:43  pro) 
BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  thein  January 
19,  2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63102-2034 

1.  Bradley  Place  Heath.  Palestine, 
Illinois;  to  acquire  additional  voting 
shares  of  First  National  Bancshares  in 
Newton,  Inc.,  Newton,  Illinois,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  First  National  Bank  in 
Newton,  Newton,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  30,  1999. 
Jennifer  I.  Johnson, 
Secretary'  of  the  Board. 
(FR  Doc.  00-225  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  621(MI1-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 
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A.  Federal  R^erve 
Arthur  Tribble, 
North  Pearl  Street 
2272: 


Bank  of  Dallas  (W. 
Vice  President)  2200 
,  Dallas,  Texas  75201- 


1.  Texas  Capital 
Dallas.  Texas;  ti) 
the  voting  share  s 
Dallas,  Texas,  a 


Bancshares,  Inc. 
acquire  100  percent  of 
of  BankDirect,  SSB, 
de  novo  savings  bank. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  00-227  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissibie  Nonbanlcing  Activities  or 
To  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  19,  2000. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566): 


1.  Rurban  Financial  Corp.,  Defiance, 
Ohio;  to  acquire  FiData  Technology, 
Inc.,  Franklin,  Tennessee,  and  Financial 
Data  Technology  Corporation,  Defiance, 
Ohio,  and  thereby  engage  in  conducting 
permissible  data  processing  activities, 
pursuant  to  §  225.28(b)(14)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1999. 
Jennifer  J.  Joluison, 
Secretary  of  the  Board. 
[FR  Doc.  00-226  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  6210-01-f> 


FEDERAL  TRADE  COMIMiSSION 

Granting  of  Request  for  Early 
Termination  of  tlie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Conmiission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consimimation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination— 12A)6/1 999 


20000483 
20000615 

20000627 
20000628 

20000635 
20000670 
20000671 
20000701 
20000703 
20000708 
20000709 
20000711 
20000713 


AT&T  Corp  

BCI  Growth  IV, 


LP 


Arthur  Skidmore 
Provant,  Inc 


John  J.  Rigas  

Tribune  Company  

Tribune  Company  

Amazon.com,  inc  

Richard  Li , 

Flowserve  Corporation  ., 
Charming  Shoppes,  Inc 
RailWorks  Corporation  .. 
Red  Hat,  Inc 


E!  Entertainment  Television,  Inc 
JC  Acquisition  LLC  


John  Anderson ;.. 

Larry  E.  Senn  and  Bemadette  Senn 

American  Cable  TV  Investors  5,  Ltd. 

Philip  Heit 

Linda  Meeks  

Pets.com,  Inc  

SoftNet  Systems,  Inc  .«. 

Innovative  Valve  Technologies,  Inc  .. 

Catherines  Stores  Corporation  

Betty  A.  and  Glenn  P.  Twigg  

Cygnus  Solutions  


E!  Entertainment  Television,  Inc. 

North  American  Communication  Cor- 
poration. 

Coolidge  Glass  Company,  Inc. 

Senn-Delaney  Leadership  Consulting 
Group,  Inc. 

American  Cable  TV  Investors  5,  Ltd. 

Meeks  Heit  Publishing  Company. 

Meeks  Heit  Publishing  Company. 

Pets.com,  Inc. 

SoftNet  Systems,  Inc. 

Innovative  Valve  Technologies,  Inc. 

Catherines  Stores  Corporation. 

Twigg  Corporation. 

Cygnus  Solutions. 
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Trans  # 


Acquiring 


20000714 

20000715 
20000720 

20000722 

20000725 
20000726 
20000727 
20000728 

.20000616 
20000846 


Minnesota   Mining   and   Manufacturing 
Company  ("3M"). 

United  Dominion  Industries  Limited 

T.  Morris  Hackney 


CGW  Southeast  Partners  IV,  LP 


Long  Point  Capital  Fund,  L.P 
Long  Point  Capital  Fund,  L.P 

Thomson  S.A  

Alcatel 


Acquired 


Minnesota    Mining    and    Manufacturing 
Company. 

Lawrence  E.  Johnson  

Harold  Ridgeway 


Per-Se  Technologies,  Inc 


Eurodesign  Cabinets,  Inc 
Eurodesign  Holdings,  Inc 

NEWCO  ^ 

NEWCO  


Entities 


Dyneon  LLC. 

Kelley  Company,  Inc. 

Shelby   Steel— Pell   City,    Inc.,   Shelby 

Steel— Vincent,    Inc.,    Shelby    Steel 

Fabricators,  Inc. 
Impact  Innovations  Govemment  Group, 

Inc. 
Eurodesign  Cabinets,  Inc. 
Eurodesign  Holdings,  Inc. 
NEWCO. 
NEWCO. 


Transactions  Granted  Early  Termination— 12A)7/1 999 


Ronald  W.  Burkle 

Thayer  Equity  Investors  IV,  L.P 


Wherehouse  Entertainment,  Inc 
Career  Blazers,  Inc  


Wherehouse  Entertainment,  Inc. 

Career  Blazers  Personnel  Services, 
Inc.,  Career  Blazers,  Inc.,  CBI  CHC 
No.  1,  CBI  CHC  No.  2,  CBI  NY  Train- 
ing, Inc.,  CBI  PHC,  Inc.,  Personnel 
One,  Inc.,  Professional  Drivers,  Inc. 


Transactions  Granted  Early  Termination— 12A)8/1 999 


19994441 

20000421 
20000497 
20000561 

20000580 
20000593 
20000692 
20000693 
20000696 
20000723 

20000724 
20000729 
20000730 
20000731 
20000732 
20000735 
20000737 
20000741 
20000744 
20000774 
20000793 

20000805 


Cisco  Systems,  Inc 


British  Telecommunications  pic 

Omnipoint  Corporation  

PacifiCare  Health  Systems,  Inc 


Intemational  Paper  Company  

BP  Amoco  p.l.c  

Komatsu  Forklift  Co.,  Ltd  

CoStar  Group,  Inc 

H  P  Bulmer  Holdings  PLC  

OCM  Principal  Opportunities  Fund,  L.P 


General  Motors  Corporation  

Fox  Paine  Capital  Fund,  L.P  

Ashtead  Group  PLC 

Ashtead  Group  PLC 

Enron  Corporation 

Semele  Group  Inc 

Parthenon  Investors,  L.P  

C.H.  Robinson  Woridwide,  Inc 

Paul  Loeb 

Trident  II,  LP 

Hampshire  Equity  Partners  II,  LP 


Intemational   Business   Machines  Cor- 
poration. 

Sprint  Corporation 

Victoria  G.  Kane 

Texas  Health  Resources  


Delphi  Automotive  Systems  Corporation 


Ace  Packaging  Systems,  Inc  

ProGas  Limited  

Partek  Corporation 

C0MPS.COM,  Inc 

American  Hard  Cider  Company,  Inc 
Forcenergy  Inc.,  as  Debtor-in-Posses- 

sion. 

General  Magic,  Inc 

Watkins-Johnson  Company  

I.  Edward  Alter  

Alan  Chester  

PG&E  Corporation  

Gary  D.  Engle  

Raymond  Karsan  Holdings,  Inc  

Paul  Loeb 

C.H.  Robinson  Woridvwde,  Inc 

Loews  Corporation 

Industrial  Powder  Coatings  Acquisition, 

Corp. 
TRW  Inc  


Intemational  Business  Machines  Cor- 
poration. 

Sprint  Publishing  &  Advertising,  Inc. 

EastWest  Communrcations,  Inc. 

Harris  Methodist  Health  Insurance  Com- 
pany, Inc.,  Hanis  Methodist  Texas 
Health  Plan,  Inc. 

Ace  Packaging  Systems,  Inc. 

ProGas  Limited. 

Kalmar  AC,  Inc. 

COMPS.COM,  Inc. 

American  Hard  Cider  Company.  Inc. 

Forcenergy  Inc.,  as  Debtor-in-Posses- 
sion. 

General  Magic,  Inc. 

Watkins-Johnson  Company. 

Bob's  Barricades. 

Bob's  Bamcades. 

Harrier  Power  Corporation. 

Equis  II  Corporation. 

Raymond  Karsan  Holdings,  Inc. 

American  Backhaulers,  Inc. 

C.H.  Robinson  WortdwkJe,  Inc. 

AMS  Services,  Inc. 

Industrial  Powder  Coatings  Acquisition, 
Corp. 

Lucas  Diesel  do  Brasil  Ltda,  Lucas  Die- 
sel S.A.  de  C.V,,  Lucas  Limited, 
Kelsey-Hayes  Company. 


Transactions  Granted  Early  Termination— 12/09/1999 


20000540 
20000581 
20000582 
20000677 
20000702 
20000705 
20000738 
20000762 
20000763 
20000766 

20000768 

20000772 
20000773 


Liz  Claitjome,  Inc  

Orius  Corporation 

Willis  Stein  &  Partners  II,  LP  .. 

J.H.  Whitney  IV,  LP  

Willis  Stein  &  Partnerse  II,  LP 
/OCA  Reinsurance  Company  .... 

Coming  Incorporated  

VerticalNet,  Inc 

Seagate  Technology,  inc 

RadiSys  Corporation 


Borden  Chemicals  and  Plastics  Limited 

Partnership. 
The  Interpublic  Group  of  Companies  .... 
AutoNation,  Inc  .,. 


Donna  Karan  Intemational  Inc 

Willis  Stein  &  Partner  II,  L.P  

Orius  Corporation .* 

Knology,  Inc  

Electronic  Data  Systems  Corporation  .... 
White  Mountains  Insurance  Group,  Inc 

Oak  Industries  Inc 

Henry  J.  Bertolon,  Jr 

XlOtech  Corporation  

Intemational   Business   Machines  Cor- 
poration. 
BASAF  Aktiengesellschaft  


William  and  Suzanne  Gordon 
Estate  of  James  M.  Kline 


Donna  Karan  Studio. 
LISN  Holdings,  Inc. 
LISN  Holdings,  Inc. 
Knology,  Inc. 
Appex,  Inc. 

USF  Reinsurance  Company. 
Oak  Industries  Inc. 
"NECX  Exchange  Trust. 
XlOtech  Corporation. 
Intemational   Business   Machines   Cor- 
poration. 
BASF  Corporation. 

Graphic  Orb,  Inc. 

Kline  Tysons  Imports,  Inc. 
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Trans  # 

Acquiring 

Acquired 

Entities 

20000775  

20000776  

20000///  

Saint  Vincents  Catholic  Medical  Centers 
of  New  York. 

St.  Vincent's  Hospital  &  Med.  Center  of 

New  York. 
Saint  Vincents  Catholic  Medical  Centers 

of  New  York. 

Catholic    Medical    Center   of    Brooklyn 
and  Queens,  Inc. 

Sisters  of  Charity  Services  Corporation 

St.  Vincent's  Catholic  Med.  Centers  of 
New  York. 

Catholic  Medical  Center  of  Brooklyn 
and  Queens,  Inc.,  CMC  Professional 
Registry,  Inc.,  Queensbrook  Insur- 
ance Ltd. 

Sisters  of  Charity  Sen/ices  Corporation. 

St.  Vincent's  Catholic  Med.  Centers  of 
New  Yort<. 

Transactions  Granted  Early  Termination— 12/10/1999 

20000622  

20000694  

20000742  

20000743  

FS  Equity  Partners  IV,  L.P.,  a  Delaware 
limited  partnership. 

Icicle  Seafoods,  Inc 

Ingersoll-Rand  Company  

Ingersoll-Rand  Company  

Medical  Arts  Press,  Inc 

NV  Investment  Holdings  1,  Inc 

Ingersoll-Rand  Company  

Halliburton  Company  

Efficient  Networiis,  Inc  

Cabletron  Systems,  Inc 

Arvig  Enterprises,  Inc 

Gilroy  G.  Arvig  

Medical  Arts  Press,  Inc. 

NV  Investment  Holdings  1,  Inc. 
Ingersoll-Dresser  Pump  Company. 
Dresser-Rand  Company. 
Efficient  Networt<s,  Inc. 
FlowPoint  Corp. 
Info  TpI  Commnnif^tirtn^    Inr 

20000751  

20000752  

20000779  

Cabletron  Systems,  Inc 

Efficient  Networks,  Inc  

Fleet  Boston  Corporation  

20000780  

Fleet  Boston  Corporation  

Info  Tel  Communications  Inc 

20000782  

Suez  Lyonnaise  des  Eaux  

Monsanto  Company 

Kinder  Morgan,  Inc  

priceline.com  Incorporated 

Arbitrade  Holdings,  LLC 

ARIAD  Pharmaceuticals,  IrK  

James  A.  Johnston  

Pierce  Leahy  Corp    

Keico  Company.   Monterey   Kelp  Cor- 
poration. 
MidCon  Ga^   Prndiirt^  nf  Npw  Mpyirn 

20000784  

Phillips  Petroleum  Company 

20000790  

20000799  

20000803  

20000807  

20000811  

Jay  S.  Walker 

KT  Holding  Company 

Hoechst  Aktiengesellschaft 

StoneBridge   Partners   Equity   Fund   II, 

LP. 
C.  Richard  Reese  

Corp. 
priceline.com  Incorporated. 
ArtDitrade  Holdings,  LLC. 
Hoechst-ARIAD  Genomics  Center,  LLC. 
Johnson  &  Johnston  Associates,  Inc. 

Pierce  Leahy  Corp. 

Pierce  Leahy  Corp. 

Pierce  Leahy  Corp. 

Pierce  Leahy  Corp. 

KT  Holding  Company. 

KT  Holding  Company. 

KT  Holding  Company. 

Steriing  Industries  Pic. 

Fasteners  For  Retail,  Inc. 

Wells  Fargo  &  Company. 

Partway  Provision  Company  ET  AL. 

Zenith  Controls,  Inc. 

Hadley  Auto  Transport,  HFS  Invest- 
ments, Inc.,  Hadley  Computer  Serv- 
k:es.  Inc. 

Virginia  PCS  Alliances,  LC. 

Vickers,  Incorporated. 

20000812  

Vincent  J.  Ryan 

Pierce  Leahv  Corn 

20000813  

8.  Thomas  Golisano  

Pierce  Leahy  Corp  

20000814  

Kent  P.  Dauten  .* 

Pierce  Leahy  Corp 

20000815  

Efraim  Gildor  

KT  Holding  Company  

20000816  

Irvin  Kessler  

KT  Holding  Company 

20000817  

Peter  Hajas  

Caledonia  Investments  Pic  

KT  Holding  Company 

20000819  

Sterting  Industries  Pic  

20000824  

20000825  

Linsalata  Capital  Partners  Fund  III,  L.P 
First  Data  Corporation  

Gerald  A.  Conway 

Wells  Fargo  &  Company 

David  L  Reese  

The  Arthur  Coren  Declaration  of  Trust 

dated  12/2/87. 
Hadley  Family  Trust— 1985  

Virginia  PCS  Alliances,  LC  

Eaton  CorDoration 

20000827  

U.S.  Foodservice  

General  Electric  Company 

Gerakj  W.  Schwartz 

20000829  

20000836  

20000838  

Crown  Castle  Intemational  Corp  

Siemens  Aktiengesellschaft  

20000849  

20000850  

Anglo  American  pic 

Tarmac  Pic 

20000853     

General  Motors  Corporation  „ 

Vulcan  Materials  Company 

Conestoga  Enterprises,  Inc  

Wells  Fargo  &  Company 

Jeffrey  K.  Wetzel 

Garves  W.  Yates  &  Sons,  Inc 

TeleBeam,  Incorporated  

Paul  B.  Milhous  .'. 

Robert  E.  Milhous  

The    Greater    Southeast    Community 

Hospital  Foundation,  Inc. 
Bass  Pro   Inc 

Rick  Wamer  Saturn  of  Salt  Lake,  Inc. 
Garves  W.  Yates  &  Sons,  Inc. 
TeleBeam,  Incorporated. 
Carson  Industries,  Inc. 

20000854  

20000856  

20000^61  

20000862  

Wells  Fargo  &  Company 

20000863  

Doctors    Community    Healthcare    Cor- 
poration. 

John  L.  Morris  

Gaylord  Entertainment  Company  

J.W.  Childs  Equity  Partners  II,  L.P  

Bally  Total  Fitness  Holdings  Corporation 
Building  One  Services  Corporation  

George  S.  Hofmeister 

The  FINOVA  Group  Inc  

The    Greater    Southeast    Community 
Hospital  Foundation,  Inc. 

Rfl^Q  Prn    Inp 

20000864  

20000865  

Bass  Pro,  Inc  

Bass  Pro,  Inc  

Jack  E.  &  Deane  T.  Garrison  

David  Stone  and  Jennifer  Stone 

Bass  Pro,  Inc. 

Bass  Pro,  Inc. 

Nautilus  Plus  of  Oregon,  Inc. 

Tri  States  Electric  Acquisition  Corp.,  Tri- 

States  Acq.  Corp. 
Kelsey-Hayes  Company,  Kelsey-Hayes 

Canada  Ltd. 
Fremont  General  Corporation. 
Tempur  Worid,  Inc. 
Sybase,  Inc. 
Sybase,  Inc. 
Teltrust,  Inc. 

Repsol,  S.A. 

Gateway  Holding  Corp.  1,  Re^al  G'and 
Holing  Corp.  1,  RHI  Boston  Holding 
Corp.  1,  RHM  Holdings  Corp.  1,  Ricti- 
field  Holding  Corp.  1.      • 

20000866  

20000870  

20000876  

20000879  

TRW  Inc  

20000880  

Fremont  General  Corporation  

Tempur  Worid,  Inc  

Sybase,  Inc  

Sytiase,  Inc  

Teltrust,  Inc  

Repsol,  S.A  

Lo  Yuk  Sui  

20000885  

Dag  Landvik  

Mr.  Eric  T.  Jacobsen ,.... 

Mr.  Daniel  M.  Schley  

Media/Communications  Partners  III  Lim- 
ited Partnership. 

BP  Amoco  p.l.c  

Hong  Leong  Investment  Holdings  Pte 
Ltd. 

20000888  

20000889  

20000892  

20000893  

20000894  

Trans  # 
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20000895 

20000899 
20000906 
20000912 
20000922 
20000926 
20000928 
20000930 

20000660 
20000689 

20000904 
20000917 


Acquiring 


(XM  Principal  Opportunities  Fund,  L.P 


HAL  Trust  

Tyco  International,  Ltd  

First  Union  Corporation 

Clear  Channel  Communications,  Inc 

Industrial  Growth  Partners,  L.P  

Royal  KPN  N.V  

Olympus  Growth  Fund  III,  L.P  


Acquired 


TCW    Special    Credits    Fund    V— The 
Principal  Fund. 

Cole  National  Corporation  

Eric  R.  Cosman 

Hosokawa  Micron  Corporation  

Clear  Channel  Communications,  Inc  

Louisiana-Pacific  Corporation  

Euroweb  Intemational  Corp  

Doane  Pet  CSre  Enterprises,  Inc  ..*. 


Entities 


New  Bristol  Farms,  Inc. 

Cole  National  Corporation. 
Radionics,  Inc. 

Hosokawa  Micron  Corporation. 
CCC-Houston  AM,  Ltd. 
Associated  Chemists,  Inc. 
Euroweb  Intemational  Corp. 
Doane  Pet  Care  Enterprises,  Inc. 


Transactions  Granted  Early  Termination— 12/13/1999 


Johnson  &  Johnson  

The  Coastal  Corporation 


Repsol,  S.A  .. 
Jack  P.  Cook, 


Jr 


Cygnus,  Inc  

TransCanada  PipeLines  Limited 


Repsol,  S.A  ... 
Louis  D.  Root 


Cygnus,  Inc. 

TransCanada    Energy    Mariceting    Inc., 

TransCanada  Gas  Processing  USA 

Inc. 
Repsol,  S.A. 
Root  Corporation. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clarlc, 
Secretary. 
[FR  Doc.  00-261  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  6750-01-M 

FEDERAL  TRADE  COMMISSION 

[File  No.  991-0167] 

MacDermld,  Inc.,  et  at.;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Conmients  must  be  received  on 
or  before  January  21.  2000. 
'  ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Peimsylvania  Ave.,  NW, 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Bloom.  FTC/S-3418.  600 
Pennsylvania  Ave.,  NW,  Washington. 
D.C.  20580.  (202)  326-2707. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Conunent 
describes  the  terms  of  the  consent 
agreement,  and  the  allegatione  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  22,  1999),  on 
the  Worid  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  600  Pennsylvania  Avenue.  NW. 
Washington.  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania 
Ave.,  NW.  Washington,  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rides  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Conunission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders 
("Agreement")  from  MacDermid,  Inc. 
("MacDermid")  and  Polyfibron 


Technologies,  Inc.  ("Polyfibron")  to 
resolve  competitive  concerns  arising  out 
of  MacDermid's  proposed  acquisition  of 
Poljrfibron.  The  Agreement  includes  a 
proposed  Decision  and  Order  (the 
"proposed  Order")  which  would  require 
MacDermid  and  Polyfibron 
("respondents")  to  divest  the  Polyfibron 
business  of  producing  and  selling  liquid 
photopolymers;  to  terminate  their 
respective  agreements  to  distribute  sheet 
photopolymers  in  North  America 
(MacDermid's  1998  distribution 
agreement  with  Asahi  Chemical 
Industry  Co.,  Ltd.  ("Asahi").  and 
Polyfibron's  1995  distribution 
agreement  with  BASF'Lacke  +  Farben 
AG  ("BASF"));  and  to  cease  and  desist 
fi-om  inviting,  entering  into  or 
participating  in  any  agreements  with 
other  photopolymer  manufactiu^rs  that 
have  as  their  effect  any  allocation, 
division  or  illegal  restriction  of 
competition.  The  Agreement  also 
includes  an  Order  to  Maintain  Assets 
which  requires  respondents  to  preserve 
the  Polyfibron  business  of  producing 
and  selling  liquid  photopolymers  as  a 
viable,  competitive,  and  ongoing 
business  until  the  divestiture  is 
achieved. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  thirty  (30)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  (30)  days,  the 
Conunission  will  review  the  Agreement 
and  comments  received  and  decide 
whether  to  withdraw  its  acceptance  of 
the  Agreement  or  make  final  the 
Agreement's  proposed  Order. 

The  proposed  complaint  alleges  that 
the  acquisition,  if  consummated,  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  as  amended,  and  Section  5  of 
the  Federal  Trade  Commission  Act 
("FTC  Act"),  15  U.S.C.  45,  as  amended. 
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dominated  by  < 
Nemours  &  Co. 
Polyfibron  (sell^ 
manufoctured : 
products,  and 
1995  distributic 


in  the  foUowinj ;  markets:  (1)  The 
research,  develi  ipment,  manufactxire, 
and  sale  of  liqu  d  photopolymers  for  use 
in  the  manufaci  ure  of  flexographic 
printing  plates  or  printing  on  packaging 
materials,  such 'as  corrugated  containers 
and  multi- wall  bags  ("Liquid 
Photopolymersr);  and  (2)  the  research, 
development  and  sale  of  solid  sheet 
photopolymers  Sor  use  in  the 
manufacture  of  alexographic  printing 
plates  for  printing  on  packaging 
materials  such  as  plastic  bags  and  other 
flexible  packagoig.  as  well  as  corrugated 
containers  and  multi-wall  bags  ("Sheet 
PhotopolymersJ). 

The  proposed  complaint  alleges  that 
the  Liquid  Photppolymer  market  in 
North  America  js  highly  concentrated, 
and  that  the  prctoosed  acquisition  of 
Polyfibron  by  V  acDermid  represents  a 
virtual  merger  ti )  monopoly  in  that 
market. 

The  proposed  complaint  also  alleges 
that  the  Sheet  Photopolymer  market  in 
North  America  Is  highly  concentrated, 
with  the  pre-merger  market  being 

fo  firms,  E.L  du  Pont  de 
!lnc.  ("DuPont")  and 
ig  its  own- 
leet  Photopolymer 
^ose  of  BASF  under  the 
agreement).  Other 
firms  that  participate  in  the  North 
American  Sheet  Photopolymer  market 
are  niche  playens  with  minor  market 
shares.  While  MacDermid  does  not 
produce  Sheet  Photopolymers,  it 
entered  into  a  djstribution  agreement 
with  Asahi  in  1*98  that  gives  it  the 
right — which  it  pas  not  yet  exercised — 
to  distribute  anq  sell  Asahi's  Sheet 
Photopolymer  products  in  North 
America.  The  pi  oposed  complaint 
alleges  that  the  (  xistence  of  the 
respective  distri  }ution  agreements 
means  that  the  f  resent  duopoly  in  the 
sale  of  Sheet  Phi  )topolymers  in  North 
America  would  )e  further  entrenched, 
because  the  only  two  likely  entrants, 
BASF  and  Asah: ,  are  bound  by  the 
distribution  agn  ements  to  sell  only 
through  polyfibion  and  MacDermid, 
respectively. 

The  proposed  complaint  further 
alleges  that  the  ^  ffect  of  the  acquisition 
may  be  to  substa  ntially  lessen 
competition  and  to  tend  to  create  a 
monopoly  by,  aiiong  other  things, 
eliminating  direi  :t  competition  between 
MacDermid  and  Polyfibron  in  the 
manufacture,  dii  tribution  and  sale  of 
Liquid  Photopoljmners,  entrenching  the 
existing  duopol]  in  North  America  in 
the  sale  of  Sheet  Photopoljrmers, 
increasing  the  li  ^elihood  that 
purchasers  of  Lii  }uid  Photopolymers 
and  Sheet  Photo  aolymers  will  be  forced 
to  pay  higher  pr:  ces,  increasing  the 


likelihood  that  technical  and  sales 
services  provided  to  customers  will  be 
reduced,  and  increasing  the  likelihood 
that  innovation  will  be  reduced. 
Customers  have  complained  that  the 
effect  of  the  transaction  would  be 
increased  prices  for  Liquid 
Photopoljoners  and  Sheet 
Photopolymers  and  reduced  technical 
service,  support,  and  innovation. 

The  proposed  complaint  further 
alleges  that  entry  into  the  relevant 
markets  would  not  be  timely,  likely,  or 
sufficient  to  deter  or  offset  the  adverse 
effects  of  the  acquisition  on 
competition.  Entry  is  difficult  in  this 
market  because  of  the  length  of  time  it 
would  take  and  the  expense  that  would 
be  inciured  in  building  appropriate 
chemical  production  facilities;  the 
difficulty  of  perfecting  the  underljring 
polymer  chemistry  without  violating 
existing  patents;  the  need  to  offer  to 
customers  plate-making  equipment  on  a 
consignment  or  lease  basis  and  the 
concurrent  difficulty  and  cost  of 
obtaining  a  source  of  supply  for  plate- 
making  equipment;  and  the  difficulty  of 
gaining  recognition  in  a  marketplace  in 
which  customers  are  reluctant  to  change 
from  proven  suppliers.  In  addition,  the 
proposed  complaint  alleges  that  most 
customers  in  the  relevant  market  for 
Liquid  Photopolymers  are  engaged  in 
long-term  equipment  and  material 
supply  contracts  with  either  MacDermid 
or  Polyfibron,  further  reducing  the 
number  of  customers  available  to  a  new 
entrant  at  any  given  time. 

Finally,  the  proposed  complaint 
alleges  that  the  respondents  have 
allocated  markets  for  the  sale  of 
photopolymers  with  competitors,  or 
invited  competitors  to  allocate  markets 
for  the  sale  of  photopolymers. 
Specifically,  the  complaint  alleges  that 
beginning  in  1995,  when  MacDermid 
first  entered  the  market  for  the 
production  and  sale  of  Liquid 
Photopolymers  (by  virtue  of  its 
acquisition  of  Hercules,  Inc.'s 
photopolymer  business),  MacDermid 
and  Asahi  agreed  to  allocate  markets 
such  that  Macdermid  would  not 
copipete  in  the  sale  of  Liquid 
Photopolymers  in  Japan  and  in  other 
areas  of  the  world  in  which  Asahi  sold 
Liquid  Photopolymers  while  Asahi 
would  not  compete  in  the  sale  of  Liquid 
Photopolymers  in  North  America.  In  the 
case  of  Polyfibron,  the  proposed 
complaint  alleges  that  during  the  same 
period  of  1995  through  1998,  Polyfibron 
engaged  in  discussions  with  Asahi  that 
had  as  their  purpose  the  division  of 
markets  between  the  two  companies. 
The  proposed  complaint  alleges  that  on 
several  occasions  during  this  time 
period,  Polyfibron  invited  Asahi  to 


agree  not  to  compete  in  the  sale  of  Sheet- 
Photopolymers  and  Liquid 
Photopolymers  in  North  America  in 
return  for  Polyfibron 's  agreement  not  to 
compete  in  the  sale  of  Sheet 
Photopolymers  and  Liquid 
Photopolymers  in  Japan. 

The  proposed  Order  is  designed  to 
remedy  the  anticompetitive  effects  of 
the  acquisition  in  the  North  American 
markets  for  Liquid  Photopolymers  and 
Sheet  Photopolymers,  as  alleged  in  the 
complaint,  by  requiring  the  divestiture 
of  Polyfibron's  Liquid  Photopolymer 
business,  by  requiring  the  respondents 
to  terminate  their  respective  distribution 
agreements  with  Asahi  and  BASF,  and 
by  requiring  the  respondents  to  cease 
and  desist  fi-om  entering  into,  inviting  or 
participating  in  any  agreements  to 
allocate,  divide  or  illegally  restrict 
competition  in  the  relevant  markets. 

Under  the  terms  of  the  proposed 
Order,  respondents  are  required  to 
divest  Polyfibron's  North  American 
Liquid  Photopolymer  business  to 
Chemence,  Inc.  ("Chemence"),  no  later 
than  twenty  (20)  days  after  the  date  the 
Order  becomes  final.  Chemence 
currently  produces  adhesives,  sealants 
emd  photopolymers  for  making  printing 
stamps,  using  technology  similar  to  that 
involved  in  Liquid  Photopolymers. 
Chemence  also  produces  a  small 
amoimt  of  Liquid  Photopolymers  in  its 
facilities  in  Alpharetta,  Georgia,  as  well 
as  in  the  United  Kingdom. 

Divestiture  of  Polyfibron's  Liquid 
Photopolymer  business  to  Chemence  is 
designed  to  promote  the  viability  and 
competitiveness  of  the  divested 
business  by  placing  the  business  in  the 
hands  of  a  company  with  extensive 
expertise  in  photopolymer  technology, 
expertise  in  related  chemistries,  and 
economies  of  scale  resulting  from 
shared  research  and  development, 
overhead  and  production.  The 
divestiture  package,  in  turn,  will  permit 
Chemence  to  penetrate  the  North 
American  market.  It  provides  Chemence 
with  a  photopolymer  technology  that  is 
well-known,  well-respected  and  proven 
in  the  marketplace,  access  to  plate- 
making  equipment  that  it  may  offer  to 
its  resin  customers,  a  sales  and  technical 
support  force  that  is  well-known  in  the 
industry,  customer  lists,  and  long-term 
equipment/resin  supply  contracts  with 
those  customers. 

The  proposed  Order  requires  that 
respondents  divest  all  trade  secrets, 
know-how,  trade  marks  and  trade 
names,  intellectual  property,  intangible 
assets,  tangible  assets  including 
equipment,  and  supply  contracts  and 
business  information  (including 
purchasing,  sales,  marketing,  licensing, 
and  similar  information)  relating  to 
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Polyfibron's  Liquid  Photopolymer 
business.  The  proposed  Order  also 
requires  that  respondents  provide 
incentives  to  certain  employees 
identified  by  the  acquirer  as  important 
to  the  continued  competitiveness  and 
viability  of  the  Liquid  Photopolymers 
business,  to  facilitate  their  transfer  and 
the  transfer  of  know-how  to  the 
acquirer. 

The  proposed  Order  to  Maintain 
Assets  requires  that  respondents 
preserve  the  Polyfibron  Liquid 
Photopolymer  business  as  a  viable  and 
competitive  business  imtil  it  is 
transferred  to  the  Commission-approved 
acquirer.  It  includes  an  obligation  on 
respondents  to  build  and  maintain  a 
sufficient  inventory  of  Liquid 
Photopolymers  to  ensure  there  is  no 
shortage  of  supply  during  the  period 
that  the  business  is  being  transitioned  to 
the  Commission-approved  acquirer,  and 
obligations  to  maintain  an  adequate 
workforce. 

Both  the  proposed  Order  and  the 
Order  to  Maintain  Assets  include 
provisions  designed  to  protect  the 
Commission-approved  acquirer  dvuing 
the  transition  period  from  the 
possibility  that  respondents  might  target 
customers  on  the  customer  lists  being 
transferred  to  the  Commission-approved 
acquirer.  The  provisions  prohibit 
respondents  from  soliciting  Liquid 
Photopolymer  customers  of  Poljrfibron 
for  the  transition  period,  which  in  any 
event  is  not  to  exceed  ninety  (90)  days 
from  the  date  the  assets  to  be  divested 
are  transferred  to  the  Commission- 
approved  acquirer. 

If,  following  receipt  and  review  of 
public  comments  regarding  the 
proposed  Order,  the  Conunission 
determines  to  disapprove  the  divestiture 
to  Chemence,  respondents  are  required 
to  rescind  the  transaction  with 
Chemence  and  divest  Polyfibron's 
Liquid  Photopolymers  business,  within 
three  (3)  months,  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission.  The  proposed  Order  also 
provides  that  if  respondents  fail  to 
divest  the  Liquid  Photopolymers 
business  as  required  by  the  proposed 
Order,  the  Conunission  may  appoint  a 
Divestitiue  Trustee  to  divest  the 
business  along  with  any  assets  related  to 
the  business  that  are  necessary  to  effect 
the  piuposes  of  the  proposed  Order. 

Under  the  terms  of  the  proposed 
Order,  respondents  are  required  to 
terminate  their  distribution  agreements 
with  BASF  and  Asahi.  These  provisions 
of  the  proposed  Order  are  designed  to 
remedy  the  foreseeable  anticompetitive 
effects  of  maintaining  the  existing 
duopoly  in  the  sale  of  Sheet 
Photopolymers  in  North  America. 


Presently,  DuPont  and  Polyfibron 
represent  over  ninety  (90)  percent  of  the 
sales  of  Sheet  Photopolymers  in  North 
America.  The  investigation  revealed  that 
prices  for  Sheet  Photopolymers  in  North 
America  are  considerably  higher  than 
prices  for  Sheet  Photopolymers  in  other 
areas  of  the  world  where  all  of  the  major 
world  players — ^DuPont,  Polyfibron, 
BASF  and  Asahi — compete  for  business. 
Furthermore,  the  investigation  revealed 
evidence  of  coordinated  price  activity  in 
the  sale  of  Sheet  Photopolymers  in 
North  America  among  the  two  major 
firms.  By  requiring  the  respondents  to 
terminate  the  distribution  agreements 
with  BASF  and  Asahi,  the  order  frees 
BASF  and  Asahi  to  enter  the  North 
American  market  independently,  and 
thereby  to  act  as  a  competitive 
coimterweight  to  DuPont  and 
respondents. 

Finally,  the  proposed  Order  requires 
that  respondents  cease  and  desist  from 
inviting,  creating,  maintaining,  adhering 
to,  participating  in,  or  enforcing  any 
agreement  with  any  producer  of 
photopolymer  products  to  allocate, 
divide  or  illegally  restrict  competition 
in  the  relevant  markets.  This  provision 
of  the  proposed  Order  is  designed  to 
further  enhance  competition  in  the 
North  American  markets  for  Liquid 
Photopolymers  and  Sheet 
Photopolymers  by  ensuring  that  no 
potential  entrant  into  these  markets 
refrains  from  entering  because  of  any 
illegal  invitations  from  or  arrangements 
with  the  respondents. 

The  proposed  Order  requires 
respondents  to  provide  the  Commission, 
within  thirty  (30)  days  of  the  date  the 
Agreement  is  signed,  with  an  initial 
report  setting  forth  in  detail  the  manner 
in  which  respondents  will  comply  with 
the  provisions  relating  to  the  divestiture 
of  assets.  The  proposed  Order  further 
requires  respondents  to  provide  the 
Commission  with  a  report  of 
compliance  with  the  Order  within  thirty 
(30)  days  following  the  date  the  Order 
becomes  final  and  every  thirty  (30)  days 
thereafter  imtil  they  have  complied  with 
the  divestiture  provisions  of  the  Order. 
Furthermore,  the  Order  requires 
respondents  to  report  aimually  to  the 
Commission,  for  ten  (10)  years, 
regarding  their  compUance  with  the 
provisions  of  the  Order  relating  to  the 
Sheet  Photopolymer  distribution 
agreements  and  market  allocation 
agreements. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 


the  terms  of  the  Agreement  or  the 
proposed  Order. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  00-260  Filed  1-5-^X);  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-0529] 

.  ♦ 
Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  contained 
in  a  guidance  for  industry  entitled 
"Changes  to  an  Approved  NDA  or 
ANDA."  The  guidance  is  intended  to 
assist  applicants  in  determining  how 
they  should  report  changes  to  an 
approved  new  drug  application  (NDA) 
or  abbreviated  new  drug  application 
(ANDA)  imder  section  1 16  of  the  Food 
and  Drug  Administration  Modernization 
Act  (the  Modernization  Act),  which 
provides  requirements  for  making  and 
reporting  manufacturing  changes  to  an 
approved  application  and  for 
distributing  a  drug  product  made  with 
such  changes. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  6, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
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Fishers  Lanei  Rockville.  MD  20857, 
301-827-14(2. 

SUPPLEMENT/  RY  INFORMATION:  Under  the 
PRA  (44  U.S  C.  3501-3520),  Federal 
agencies  mu:  t  obtain  approval  from  the 
Office  of  Mai  lagement  and  Budget 
(0MB)  for  ea:h  collection  of 
information  hey  conduct  or  sponsor. 
"Collection  c  f  information"  is  defined 
in  44  U.S.C.  1502(3)  and  5  CFR 
1320.3(c)  an<  includes  agency  requests 
or  requireme  [its  that  members  of  the 
public  subm  t  reports,  keep  records,  or 
provide  infoi  mation  to  a  third  party. 
Section  35od[c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(^)(2)(A))  requires  Federal 
agencies  to  pl-ovide  a  60-day  notice  in 
the  Federal  Kegister  concerning  each 
proposed  collection  of  information, 
before  submi  tting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  propos  ed  collection  of 
information  \  isted  below. 

With  resp€  ct  to  the  following 
collection  of  information,  FDA  invites 
comments  oii:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  in  :luding  whether  the 
information '  vill  have  practical  utility; 

(2)  the  accuri  icy  of  FDA's  estimate  of  the 
burden  of  thd  proposed  collection  of 
information,  including  the  validity  of 
the  methodo  ogy  and  assumptions  used; 

(3)  ways  to  e  ihance  the  quality,  utility, 
and  clarity  o  the  information  to  be 
collected;  an  i  (4)  ways  to  minimize  the 
burden  of  thi  collection  of  information 
on  respondei  its,  including  through  the 
use  of  automited  collection  techniques, 
when  appro  J  riate,  and  other  forms  of 
information  echnology. 


Guidance  foi 
Approved 


NPA 


On  Novemlber 
signed  into  1 
(Public  Law 
the  Moderni:  at 
Federal  Fooc 
(the  act)  by 
U.S.C.  356a) 
requirement! 
and  reportin  ; 
approved 
and  abbreviated 
applications, 
for  biologica 

The  guid 
recommenda|t 
approved 
intend  to 
accordance 
The  guidanc^ 
reporting 
changes  for 
biotechnolof  y 
biological 


Industry:  Changes  to  an 
orANDA 


21.  1997.  the  President 
I  iw  the  Modernization  Act 
105-115).  Section  116  of 
ion  Act  amended  the 
Drug,  and  Cosmetic  Act 
adding  section  506A  (21 
which  describes 
and  procedures  for  making 
manufacturing  changes  to 
ne>v  drug  and  ANDAs',  to  new 
animal  drug 
and  to  license  applications 
products. 

provides 
ions  to  holders  of 
ne*v  drug  and  ANDA's  who 
make  postapproval  changes  in 
section  506A  of  the  act. 
covers  recommended 
ries  for  postapproval 
c|rugs,  other  than  specified 
and  specified  synthetic 
products.  Recommendations 


aiice 


\  nth  : 


;  cat  3gor 


are  provided  for  postapproval  changes 
in:  (1)  Components  and  composition,  (2) 
sites,  (3)  manufactining  process,  (4) 
specification(s),  (5)  package,  (6) 
labeling,  and  (7)  miscellaneous  changes. 
Section  116  of  the  Modernization  Act 
amended  the  act  by  adding  section 
506A,  which  includes  the  following 
provisions: 

1.  A  drug  made  with  a  manufacturing 
change,  whether  a  major  manufacturing 
change  or  otherwise,  may  be  distributed 
only  after  the  applicant  validates  the 
effects  of  the  change  on  the  identity, 
strength,  quality,  purity,  and  potency  of 
the  drug  as  these  factors  may  relate  to 
the  safety  or  effectiveness  of  the  drug 
(section  506A(a)(l)  and  (b)  of  the  act). 
This  section  recognizes  that  additional 
testing,  beyond  testing  to  ensure  that  an 
approved  specification  is  met,  is 
required  to  ensure  unchanged  identity, 
strength,  quality,  purity,  or  potency  as 
these  factors  may  relate  to  the  safety  or 
effectiveness  of  the  drug. 

2.  A  drug  made  with  a  major 
manufacturing  change  may  be 
distributed  only  after  the  applicant 
submits  a  supplemental  application  to 
FDA  and  the  supplemental  application 
is  approved  by  the  agency.  The 
application  is  required  to  contain 
information  determined  to  be 
appropriate  by  FDA  and  include  the 
information  developed  by  the  applicant 
when  "validating  the  effects  of  the 
change"  (section  506A{c)(l)  of  the  act). 

3.  A  major  manufactining  change  is  a 
manufacturing  change  determined  by 
FDA  to  have  substantial  potential  to 
adversely  affect  the  identity,  strength, 
quality,  purity,  or  potency  of  the  drug  as 
these  factors  may  relate  to  the  safety  or 
effectiveness  of  the  drug.  Such  changes 
include:  (1)  A  change  made  in  the 
qualitative  or  quantitative  formulation 
of  the  drug  involved  or  in  the 
specifications  in  the  approved 
application  or  license  unless  exempted 
by  FDA  by  regulation  or  guidance;  (2)  a 
change  determined  by  FDA  by 
regulation  or  guidance  to  require 
completion  of  an  appropriate  clinical 
study  demonstrating  equivalence  of  the 
drug  to  the  drug  manufactured  without 
the  change;  and  (3)  other  changes 
determined  by  FDA  by  regulation  or 
guidance  to  have  a  substantial  potential 
to  adversely  affect  the  safety  or 
effectiveness  of  the  drug  (section 
506A(c)(2)  of  the  act). 

4.  FDA  may  require  submission  of  a 
supplemental  application  for  drugs 
made  with  manufacturing  changes  that 
are  not  major  (section  506A(d)(l)(B)  of 
the  act)  and  establish  categories  of 
manufacturing  chemges  for  which  a 
supplemental  application  is  required 
(section  506A(d)(l)(C)  of  the  act).  In 


such  a  case  the  applicant  may  begin 
distribution  of  the  drug  30  days  after 
FDA  receives  a  supplemental 
application  unless  the  agency  notifies 
the  applicant  within  the  30-day  period 
that  prior  approval  of  the  application  is 
required  (section  506A(d)(3)(B)(i)  of  the 
act).  FDA  may  also  designate  a  category 
of  manufacturing  changes  that  permit 
the  applicant  to  begin  distributing  a 
drug  made  with  such  changes  upon 
receipt  by  the  agency  of  a  supplemental 
application  for  the  change  (section 
506A(d)(3)(B)(ii)  of  the  act).  If  FDA 
disapproves  a  supplemental  application, 
the  agency  may  order  the  manufacturer 
to  cease  the  distribution  of  drugs  that 
have  been  made  with  the  disapproved 
change  (section  506A(d)(3)(B)(iii)  of  the 
act). 

5.  FDA  may  authorize  applicants  to 
distribute  drugs  without  submitting  a 
supplemental  application  (section 
506A(d)(l)(A)  of  the  act)  and  may 
establish  categories  of  manufacturing 
changes  that  may  be  made  without 
submitting  a  supplemental  application 
(section  506A(d)(l)(C)  of  the  act).  The 
applicant  is  required  to  submit  a  report 
to  FDA  on  such  a  change  and  the  report 
is  required  to  contain  information  the 
agency  deems  to  be  appropriate  and 
information  developed  by  the  applicant 
when  validating  the  effects  of  the 
change.  FDA  may  also  specify  the  date 
on  which  the  report  is  to  be  submitted 
(section  506A(d)(2)(A)  of  the  act),  ff 
during  a  single  year  an  applicant  makes 
more  than  one  manufacturing  change 
subject  to  an  annual  reporting 
requirement,  FDA  may  authorize  the 
applicant  to  submit  a  single  report 
containing  the  required  information  for 
all  the  changes  made  during  the  year 
(annual  report)  (section  506A(d)(2)(B)  of 
the  act). 

Section  506A  of  the  act  provides  FDA 
with  considerable  flexibility  to 
determine  the  information  and  filing 
mechanism  required  for  the  agency  to 
assess  the  effect  of  manufacturing 
changes  in  the  safety  and  effectiveness 
of  the  product.  There  is  a  corresponding 
need  to  retain  such  flexibility  in  the 
guidance  on  section  506A  of  the  act  to 
ensure  that  the  least  bindensome  means 
for  reporting  changes  are  available.  FDA 
believes  that  such  flexibility  will  allow 
it  to  be  responsive  to  increasing 
knowledge  of  and  experience  with 
certain  types  of  changes  and  help  ensine 
the  efficacy  and  safety  of  the  products 
involved.  For  example,  a  change  that 
may  currently  be  considered  to  have  a 
substantial  potential  to  have  an  adverse 
effect  on  the  safety  or  effectiveness  of 
the  product  may,  at  a  later  date,  based 
on  new  information  or  advances  in 
technology,  be  determined  to  have  a 
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lesser  potential  to  have  such  an  adverse 
effect.  Conversely,  a  change  originally 
considered  to  have  a  minimal  or 
moderate  potential  to  have  an  adverse 
effect  on  the  safety  or  effectiveness  of 
the  product  may  later,  as  a  result  of  new 
information,  be  found  to  have  an 
increased,  substantial  potential  to 
adversely  affect  the  product.  The 
guidance  enables  the  agency  to  respond 


more  readily  to  knowledge  gained  from 
manufactiuing  experience,  further 
research  and  data  collection,  and 
advances  in  technology.  The  guidance 
describes  the  agency's  current 
interpretation  of  specific  changes  falling 
into  the  foiu  filing  categories.  Section 
506A  of  the  act  explicitly  provides  FDA 
the  authority  to  use  guidance 
documents  to  determine  the  type  of 


changes  that  do  or  do  not  have  a 
substantial  potential  to  adversely  affect 
the  safety  or  effectiveness  of  the  drug 
product.  The  use  of  guidance 
documents  allows  FDA  to  more  easily 
and  quickly  modify  and  update 
important  information. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


Federal  Food,  Drug,  and  Cosmetic  Act  Section 

Number  of 
Respondents 

Number  of 

Responses  per 

Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

506A{c){1)  and  (c)(2) 
Prior  Approval  Supp. 

594 

3 

1,744 

120 

209,280 

506A(d)(1)(B),  (d)(1)(C),  and  (d)(3)(B)(i) 
CBE  in  30-days  Supp. 

594 

5 

2,754 

80 

220,320 

506A(d)(1)(B),  (d)(1)(C),  and  (d)(3)(B)(ii) 
CBE  Supp. 

486 

1 

486 

80 

38,880 

506A(d)(1)(A),  (d)(1)(C),  (d)(2)(A).  and  (d)(2)(B) 
Annual  Report 

704 

10 

6,929 

25 

173,225 

Total 

641,705 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


Section  506A(a)(l)  and  (b)  of  the  act 
requires  the  holder  of  an  approved 
application  to  validate  the  effects  of  a 
manufacturing  change  on  the  identity, 
strength,  quality,  purity,  or  potency  of 
the  drug  as  these  factors  may  relate  to 
the  safety  or  effectiveness  of  the  drug 
before  distributing  a  drug  made  with  the 
change.  Under  section  506A(d)(3)(A)  of 
the  act,  information  developed  by  the 
applicant  to  validate  the  effects  of  the 
change  regarding  identity,  strength, 
quality,  pvuity,  and  potency  is  required 
to  be  submitted  to  FDA  as  part  of  the 
supplement  or  annual  report.  Thus,  no 
separate  estimates  are  provided  for  these 
sections  in  Table  1  of  this  document; 
estimates  for  validation  requirements 
are  included  in  the  estimates  for 
supplements  and  annual  reports.  The 
guidance  does  not  provide 
recommendations  on  the  specific 
information  that  should  be  developed 
by  the  applicant  to  validate  the  effect  of 
the  change  on  the  identity,  strength 
(e.g.,  assay,  content  uniformity),  quality 
(e.g.,  physical,  chemical,  and  biological 
properties),  purity  (e.g.,  impurities  and 
degradation  products),  or  potency  (e.g., 
biological  activity,  bioavailability, 
bioequivalence)  of  a  product  as  diey 
may  relate  to  the  safety  or  effectiveness 
of  the  product. 

Section  506A(c)(l)  and  (c)(2)  of  the 
act  sets  forth  requirements  for  changes 
requiring  supplement  submission  and 
approval  prior  to  distribution  of  the 


product  made  using  the  change  (major 
changes).  Under  this  section,  a 
supplement  must  be  submitted  for  any 
change  in  the  product,  production 
process,  quality  controls,  equipment,  or 
facilities  that  has  a  substantial  potential 
to  have  an  adverse  effect  on  the  identity, 
strength,  quality,  purity,  or  potency  of 
the  product  as  these  factors  may  relate 
to  the  safety  or  effectiveness  of  the 
product.  The  applicant  Aust  obtain 
approval  of  a  supplement  from  FDA 
prior  to  distribution  of  a  product  made 
using  the  change. 

Based  on  data  concerning  the  number 
of  supplements  received  by  the  agency. 
FDA  estimates  that  approximately  1,744 
supplements  will  be  submitted  aimually 
under  section  506A(c)(l)  and  {c)(2)  of 
the  act.  FDA  estimates  that 
approximately  594  applicants  will 
submit  such  supplements,  and  that  it 
will  take  approximately  120  hours  to 
prepare  and  submit  to  FDA  each 
supplement. 

Section  506A(d)(l)(B),  (d)(1)(C),  and 
(d)(3)(B)(i)  of  the  act  sets  forth 
requirements  for  changes  requiring 
supplement  submission  at  least  30  days 
prior  to  distribution  of  the  product 
made  using  the  change  (moderate 
changes).  Under  this  section,  a 
supplement  must  be  submitted  for  any 
change  in  the  product,  production 
process,  quality  controls,  equipment,  or 
facilities  that  has  a  moderate  potential 
to  have  an  adverse  effect  on  the  identity. 


strength,  quality,  piuity,  or  potency  of 
the  product  as  these  factors  may  relate 
to  the  safety  or  effectiveness  of  the 
product.  Distribution  of  the  product 
made  using  the  change  may  begin  not 
less  than  30  days  after  receipt  of  the 
supplement  by  FDA. 

Based  on  the  data  concerning  the 
number  of  supplements  received  by  the 
agency,  FDA  estimates  that 
approximately  2,754  supplements  will 
be  submitted  annually  imder  section 
506A(d)(l)(B).  (d)(1)(C),  and  (d)(3){B)(i) 
of  the  act.  FDA  estimates  that 
approximately  594  applicants  will 
submit  such  supplements,  and  that  it 
will  take  approximately  80  hours  to 
prepare  and  submit  to  FDA  each 
supplement. 

Under  section  506A(d)(3)(B)(ii)  of  the 
act,  FDA  may  designate  a  category  of 
changes  for  the  purpose  of  providing 
that,  in  the  case  of  a  change  in  such 
category,  the  holder  of  an  approved 
application  may  commence  distribution 
of  the  drug  upon  receipt  by  the  agency 
of  a  supplement  for  the  change.  Based 
on  the  data  concerning  the  number  of 
supplements  received  by  the  agency, 
FDA  estimates  that  approximately  486 
supplements  will  be  submitted  annually 
under  section  506A(d)(3)(B)(ii)  of  the 
act.  FDA  estimates  that  approximately 
486  applicants  will  submit  such 
supplements,  and  that  it  will  take 
approximately  80  hours  to  prepare  and 
submit  to  FDA  each  supplement. 
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Section  506A(d)(l)(A).  (d)(1)(C), 
{d)(2)(A),  and  d)(2)(B)  of  the  act  sets 
forth  requirem  ents  for  changes  to  be 
described  in  a  i  annual  report  (minor 
changes).  Undsr  this  section,  changes  in 
the  product,  p  "oduction  process,  quality 
controls,  equijiment,  or  facilities  that 
have  a  minimal  potential  to  have  an 
adverse  effect  an  the  identity,  strength, 
quality,  purity,  or  potency  of  the 
product  as  the  se  factors  may  relate  to 
the  safety  or  ei  fectiveness  of  the  product 
must  be  docux  lented  by  the  applicant  in 
the  next  annu<  1  report. 

Based  on  th(  i  data  concerning  the 
number  of  sup  plements  and  annual 
reports  receive  d  by  the  agency,  FDA 
estimates  that  ipproximately  6,929 
annual  reports  will  include 
documentation  of  certain  manufacturing 
changes  as  req  uired  imder  section 
506A{d)(l)(A),  (d)(1)(C).  (d)(2)(A).  and 
(d)(2)(B)  of  th^  act.  FDA  estimates  that 
approximately  704  applicants  will 
submit  such  ii  formation,  and  that  it 
will  take  approximately  25  hours  to 
prepare  and  si  bmit  to  FDA  the 
information  for  each  annual  report. 

In  the  Federal  Register  of  June  28, 
1999  (64  FR  3^  608),  FDA  pubUshed  a 
proposed  rule  to  implement  section  116 
of  the  Modern:  zation  Act  by  revising 
current  regulal  ions  at  §  314.70  (21  CFR 
314.70)  on  supplements  and  other 
changes  to  an  i  tpproved  application.  In 
that  same  issu  j  of  the  Federal  Register 
(64  FR  34660),  FDA  published  a  notice 
of  availability  sf  a  draft  guidance  for 
industry  entitl  3d  "Changes  to  an 
Approved  NDiV  or  AND  A."  On  August 
19,  1999,  FDA  held  a  public  meeting  to 
discuss  and  re  ;eive  comments  on  the 
proposed  regu  ations  and  the  draft 
guidance  (64  F  R  42625,  August  5,  1999). 

The  period  mr  public  conmient  on  the 
proposed  regu  ations  closed  on 
September  13,  1999,  and  FDA  is 
ciarrently  revie  wing  the  comments  and 
preparing  a  fin  al  rule.  The  comment 
period  for  the  Iraft  guidance  closed  on 
August  27,  19<  9,  and  FDA  has 
considered  th«  se  comments  when 
preparing  the  |  ;uidance  that  is  the 
subject  of  this  request. 

In  the  Feder  d  Register  of  November 
23,  1999  (64  Fk  65176),  FDA  requested 
emergency  pre  cessing  of  this  proposed 
collection  of  ii  formation  imder  section 
3507(j)  of  the  1  'RA  and  5  CFR  1320.13. 
The  informaticin  is  needed  immediately 
to  implement :  lection  506A  of  the  act. 
The  use  of  noi  mal  information  clearance 
procedures  wc  uld  likely  result  in  the 
prevention  or  iisruption  of  this 
collection  of  ii  iormation  because 
section  506A  (  f  the  act  takes  effect  on 
November  21,  1999.  After  November  20, 
1999,  and  unti  1  final  regulations  are 


promulgated  revising  §  314.70,  section 
506A  of  the  act  will  be  the  sole  basis  for 
FDA's  regulation  of  postapproval 
manufacturing  changes  for  products 
approved  under  NDA's  or  ANDA's.  The 
gtiidance  provides  recommendations  to 
holders  of  approved  new  drug  and 
ANDA's  who  intend  to  make 
postapproval  changes  in  accordance 
with  section  506A  of  the  act.  Section 
506A  of  the  act  explicitly  provides  FDA 
the  authority  to  use  guidance 
docuiments  to  determine  the  type  of 
changes  that  do  or  do  not  have  a 
substantial  potentied  to  adversely  affect 
the  safety  or  effectiveness  of  the  drug 
product. 

OMB  has  now  approved  the  collection 
of  information  and  has  assigned  OMB 
control  number  0910-0431.  This  6- 
month  approval  expires  on  May  31, 
2000.  By  tfiat  date,  FDA  hopes  to  have 
completed  the  normal  information 
clearance  process  initiated  by  this  60- 
day  notice,  and  the  agency  hopes  to 
obtain  OMB  approved  for  this  collection 
of  information  for  the  usual  3-year 
period.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  number. 

Dated:  December  29,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-236  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

[Docket  No.  99F-5523] 

Alcide  Corporation;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Alcide  Corp.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  acidified  sodium  chlorite 
solutions  as  an  antimicrobial  agent  on 
poultry  carcass  parts. 

DATES:  Written  comments  on  the 
petitioner's  environmentcd  assessment 
by  February  7,  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(sec.  409(b)(5)(21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
0A4705)  has  been  filed  by  Alcide 
Corporation,  8561  154th  Ave.,  NE, 
Redmond,  WA  98052.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.325  Acidified 
sodium  chlorite  Solutions  (21  CFR 
173.325)  to  provide  for  the  sate  use  of 
acidified  sodium  chlorite  solutions  as 
an  antimicrobial  agent  on  poultry 
carcass  parts. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
imder  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  February  7. 
2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  conunents  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  9,  1999. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-238  Filed  1-5-O0;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

National  Mammography  Quality 
Assurance  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  National 
Mammography  Quality  Assm-ance 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  31,  2000,  9  a.m.  to  6 
p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave. ,  Gaithersbiu-g,  MD. 

Contact  Person:  Charles  A.  Finder, 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850,  301-594-3332,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12397.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will:  (1) 
Discuss  the  establishment  of  a  proposed 
demonstration  project  to  assess  the 
efficacy  of  less  than  annual  inspections 
as  described  in  the  Mammography 
Quality  Standards  Reauthorization  Act 
of  1998,  and  (2)  continue  the  discussion 
of  the  Mammography  Quality  Standards 
Act  (the  MQSA)  compliance  guidance. 
The  committee  will  also  receive  updates 
on  the  status  of  facility  noncompliance 
under  final  regulation  inspections, 
accreditation  and  certification  of  full 
field  digital  mammography.  States  as 
certification  agencies  imder  the  MQSA, 
and  Voluntary  Stereotactic 
Accreditation  Programs.  The  MQSA 
compliance  guidance  documents,  which 
are  in  a  question  and  answer  format,  are 
available  to  the  public  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
manunography.  The  guidance  is  being 
updated  continually  in  response  to 
questions  that  FDA  receives  from  the 
public.  Additional  information 
regarding  guidance  updates  may  be 
obtained  by  calling  the  Information 
Line. 


Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  10,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  10:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  10,  2000,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  28,  1999. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-239  Filed  1-5-^;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
reconmiendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  27,  2000,  8  a.m.  to  6:30 
p.m.,  and  on  January  28,  2000,  8  a.m.  to 
3  p.m. 

Location:  Holiday  Inn,  Versailles 
Balhooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville,  MD  20852,  301-827-0314,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12391.  Please  call  the  Information  Line 


for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  27,  2000,  the 
committee  will:  (1)  Review  the  current 
understanding  of  the  immune  correlates 
of  protection  against  invasive 
Haemophilus  influenzae  type  b  disease, 
and  (2)  discuss  the  potential  clinical 
significance  of  reduced  antibody 
responses  to  PRP  (polyribitol 
phosphate)  polysaccharide  following 
administration  of  combination  vaccines 
containing  Haemophilus  influenzae 
type  b  conjugate  vaccines.  On  January 
28,  2000,  the  committee  will:  (1)  Discuss 
the  influenza  virus  vaccine  formulation 
for  the  2000  to  2001  season,  and  (2)  be 
briefed  on  selected  individual  research 
programs  in  the  Laboratory  of  Pediatric 
and  Respiratory  Viral  Diseases. 

Procedure:  On  January  27,  2000,  from 
9  a.m.  to  6:30  p.m.,  and  on  January  28, 
2000,  from  8  a.m.  to  2:25  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  19,  2000.  Oral 
presentahons  from  the  public  will  be 
scheduled  between  approximately  9:10 
a.m.  and  9:25  a.m.  and  between 
approximately  4  p.m.  and  4:15  p.m.  on 
January  27,  2000.  Oral  presentations 
from  the  public  will  be  heard  on  January 
28,  2000,  between  approximately  8:20 
a.m.  and  8:30  a.m.,  between 
approximately  1:30  p.m.  and  1:40  p.m., 
and  between  approximately  2:15  p.m. 
and  2:25  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  19,  2000.  and 
submit  a  brief  statement  of  the  general 
natiu'e  of  the  evidence  or  arguments    * 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
January  27.  2000,  from  8  a.m.  to  9  a-m.,' 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  pending  investigational 
new  drug  appHcations  or  pending 
product  licensing  applications.  On 
January  28,  2000.  torn  2:25  p.m.  to  3 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b{c)(6)).  The  meeting  will  be  closed 
to  discuss  personal  information 
concerning  individuals  associated  with 
the  research  programs. 
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Notice  of  th 
the  Federal  A(Jvisory 
U.S.C.  app.  2) 

Dated:  December  23.  1999 
Linda  A.  Suyda  n 
Senior  Associati 
(FR  Doc.  00-23; 
BOJJNG  CODE  418(  -01-F 


s  meeting  is  given  under 
Committee  Act  (5 


Commissioner. 

Filed  1-5-00:  8:45  am] 


DEPARTMErf   OF  HEALTH  AND 
HUMAN  SERVICES 


Public  Health 


service 


National  InstH  ute  of  Environmental 
Health  Sciencte,  NIH;  National 
Toxicology  Prbgram;  Solicitation  of 
Comments  on  Proposed  Peer  Review 
of  Low-Dose  issues  for  Endocrine 
Disrupters 


SUMMARY:  NTI 
on  the  planne< 
proposed  peer  review 
on  the  questio  i 
disruptors  ma; ' 
lower  than  are 
toxicological 
Nominations  f  ir  i 
as  nomination  i 
reviewed,  are 
Results  from 
theU.S 
Agency  (a 
and,  in 
Disruptor 
how  to  addres  i 
endocrine  d 
and  hazard 


is  soliciting  comments 
scope  and  process  for  a 
of  studies  bearing 
of  whether  endocrine 
cause  effects  at  doses 
tested  using  standard 
testing  procedures. 

peer  reviewers,  as  well 
for  studies  to  be 
so  being  solicited, 
peer  review  will  help 
Environmental  Protection 

raer  iber  agency  of  the  NTP) 
particular  the  EPA's  Endocrine 
Scresning  Program,  determine 
low-dose  questions  in 
isiiuptor  screening,  testing. 


tie 


asi  essment. 


Background 

The  U.S 
Agency  (EPA) 
Endocrine  Dishjpti 
as  required  by 
Protection  Act 


71542-71568 
is  in  the 


proce  is 
i:i 


de^el 


assays  to  use 
and  is  also 
validated  prot^i 
critical  aspect 
is  dose-setting 
have  been 


active  agents 
lower  than 
toxicological 
issue  can  be 
Academy  of 
report  Hormoi^ally 
Environment 
Council).  199< 
National 

The  EPA  ha  ; 
Toxicology 
independent 
review  the 
effects  and  co 


Pr(  )gi 


En  aronmental  Protection 
is  implementing  an 

or  Screening  Program 
the  Food  Quality 
of  1996 (See  63  FR 
Dec.  28.  1998).  The  EPA 
of  choosing  appropriate 
this  screening  program 
oping  standardized, 
cols  for  these  assays.  A 
of  protocol  development 
In  recent  years,  there 
ions  that  hormonally 
cause  effects  at  doses 
normally  selected  for 
tfesting.  A  review  of  the 
fqund  in  the  National 

s  recently-released 
Active  Agents  in  the 
^RC  [National  Research 
Washington,  DC: 
my  Press,  pp.  103-111). 
aslced  the  National 
;ram  to  establish  an 
f  anel  of  scientists  to 
evipence  related  to  low-dose 
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for  the  development,  validation,  and 
interpretation  of  test  protocols.  If  this 
Panel  concludes  that  significant  effects 
at  low  doses  occur  and  that  the  standard 
dose-setting  paradigm  is  inadequate  to 
detect  such  effects,  the  EPA  intends  to 
pursue  in  a  separate  forum  the  question 
of  how  to  test  for  such  effects,  including 
endpoints  to  be  tested,  dose-setting 
protocols  and  appropriate  test  methods. 
If  the  Panel  believes  the  current  data  to 
be  inconclusive,  it  will  be  asked  to 
describe  specific  research  that  would 
resolve  the  ambiguities. 

Proposed  Scope  and  Process  for  the 
review 

A.  Scope  of  the  Review 

Analysis  will  focus  on  interpretation 
of  the  major  data  sets  showing  or 
refuting  effects  at  low  doses.  "Low 
doses"  are  defined  for  the  purposes  of 
discussion  as  "doses  below  the 
currently  accepted  No  Observed 
Adverse  Effect  Level  for  that  substance". 
The  intent  is  to  evaluate  the  presence  or 
absence  of  low-dose  effects  in  specific 
studies,  then  evaluate  the  likelihood 
and  significance  of  these  and/or  other 
potential  low-dose  effects  to  humans. 

The  main  topic  to  be  addressed  is 
evidence  for  defining  the  shape  of  the 
dose/response  curves  for  endocrine- 
active  substances  in  the  low-dos  region. 

The  review  is  expected  to  examine  all 
evidence,  including  such  things  as 
relevant  pharmacokinetic  and 
mechanistic  information,  which  may 
have  a  bearing  on  the  low-dose  issue.  In 
order  to  come  to  disclosure  on  the 
central  issue  of  whether  there  are 
sufficient  grounds  to  change  the 
traditional  dose-setting  paradigm  for 
endocrine-active  substances,  it  will  not 
be  possible  to  go  into  the  details  of  non- 
central  issues.  Issues  which  may  enter 
the  discussion  but  which  are  not  the 
central  forcus  and  will  not  get 
exhaustive  review  include: 

— existence  of  inverted  U-shaped 
dose/response  curves  as  a  general 
phenomenon  in  toxicology; 

— completeness  of  the  list  of 
endpoints  examined  in  two- 
generation  toxicity  tests; 

— definition  of  "adversity". 

B.  Selection  of  Studies  for  Review 

Given  the  breadth  of  the  scope,  many 
studies  are  likely  to  be  considered 
relevant  to  the  discussion.  NTP 
proposes  to  divide  studies  into  two 
categories:  those  which  provide 
background  information  and  those 
which  hare  critical  to  the  resolution  of 
the  issue.  Hard  copies  of  both  the 
background  information  and  critical 
studies  will  be  provided  to  the  Panel  in 


advance  of  the  Peer  Review  Meeting. 
Fop  the  critical  studies,  principal 
investigators  will  be  invited  for  in-depth 
discussions  with  the  Panel,  and  the  data 
sets  from  these  critical  studies  will  be 
subjected  to  independent  analyses  by 
the  panel.  NTP  anticipates  that 
approximately  10  to  12  studies  might  be 
designated  critical. 

C.  Criteria  for  Selection  of  Studies  for 
Review 

Studies  which  provide  direct 
evidence  for  the  presence  of  effects 
related  to  the  endocrine  system  at  doses 
below  the  No  Observed  Adverse  Effect 
Level  will  generally  be  considered 
critical.  Studies  which  provide  direct 
evidence  against  such  effects  at  similar 
doses  for  the  same  chemical  will  also 
generally  be  considered  critical.  Studies 
which  provide  direct  evidence  for 
endocrine-related  effects  for  chemicals 
for  which  NOAELs  have  not  been 
established  will  generally  be  considered 
critical  if  there  is  reason  to  believe  that 
normal  procedures  for  establishing  a 
NOAEL  would  set  NOAELs  at  a  higher 
level  than  those  indicated  by  the  study 
in  question,  as  long  as  the  difference  in 
putative  NOAELs  would  be  due  to  dose/ 
response  considerations  rather  than  to 
definitions  of  adversity  or  selection  of 
endpoints  for  observation.  Studies 
which  provide  direct  evidence  against 
effects  at  similar  doses  from  chemicals 
for  which  such  claims  have  been  made 
will  also  generally  be  considered 
critical. 

Pharmacokinetic  and  mechanistic 
studies  which  provide  insight  into  the 
plausibility  or  relevance  of  effects 
established  in  the  direct  studies  may  be 
either  critical  or  background 
information  depending  on  how  closely 
they  address  low-dose  issues. 

Studies  of  other  endocrine  effects 
caused  by  a  substance  for  which  a  low- 
dose  endocrine  effect  is  established  will 
be  considered  background  information 
unless  mechanistic  information 
establishes  a  relevant  relationship  to  the 
low-dose  effect. 

In  general,  potency  per  se,  is  not  a 
centred  issue.  Studies  which  show 
effects  at  low  doses  but  whose  central 
issue  in  setting  a  NOAEL  is  either  the 
definition  of  adversity  or  the 
completeness  of  the  list  of  endpoints  for 
which  observations  are  made  will  not  be 
considered  relevant  to  the  dose/ 
response  issues  that  this  peer  review 
will  address. 

For  background  information,  well- 
written  reviews  will  be  preferred  over 
individual  studies.  Only  studies  or 
reviews  which  have  been  published  in 
standard,  peer-reviewed  scientific 
journals  or  books  will  be  considered. 


Federal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Notices 


785 


Critical  studies  must  be  accepted  for 
publication  in  a  standard,  peer-reviewed 
scientific  journal  or  book  by  April  1 , 
2000.  Studies  presented  at  scientific 
meetings  but  not  formally  accepted  for 
publication  in  a  peer-reviewed  joiunal 
will  not  be  accepted. 

Raw  data  for  critical  studies  must  be 
available  for  the  Panel  to  review  and 
analyze.  "Raw  data"  includes  data  on 
individued  laboratory  animals,  prior  to 
aggregation  by  statistical  or  other 
methods.  Data  reported  under  Good 
Laboratory  Practices,  for  example,  will 
generally  be  considered  "raw  data". 

D.  Selection  Procedure 

An  NTP  interagency  workshop 
organizing  committee  will  choose  the 
studies  to  be  considered  by  the  Panel. 

NTP  recognizes  that  the  date  of 
acceptance  for  publication  cannot  be 
predicted  with  acciuacy.  Similarly,  co- 
operation by  principal  investigators  to 
include  a  study  in  this  review  cannot  be 
guaranteed.  For  plaiming  purposes,  it 
may  become  necessary  to  designate 
certain  studies  as  "likely  to  be  critical" 
before  April  1  and  to  treat  them  as  if 
they  will  be  examined  at  the  Panel 
meeting.  However,  the  criteria  will  be 
applied  on  April  1. 

E.  Preliminary  Ust  of  Published  Studies 
To  Be  Considered  by  the  Low-Dose  Peer 
Review  Panel 

The  NTP  has  compiled  the  attached 
preliminary  list  of  relevant  studies  and 
invites  public  comment  on  the  list. 

F.  Peer  Review  Panel  Members 

A  panel  of  16  to  20  members  is 
anticipated.  NTP  is  soliciting 
nominations  for  the  Panel  firora  the 
public.  (See  Guidelines  for  Submission 
of  Comments  below).  Kinds  of  expertise 
that  are  likely  to  be  relevant  include 
reproductive  biology  (male  and  female, 
whole  animal  and  cellular), 
endocrinology,  pharmacology,  statistical 
data  analysis,  and  dose/response 
modeling.  Expertise  need  not  be  Umited 
to  these  areas,  nor  will  these  areas 
necessarily  all  be  included  on  the  Panel. 
NTP  will  try  to  ensiu-e  an  appropriate 
breadth  of  expertise  across  the  Panel.  If 
there  are  particular  kinds  of  expertise 
that  you  feel  the  Panel  should  include, 
please  provide  a  justification  in  your 
comments,  especially  if  the  expertise  is 
not  covered  in  the  list  above. 

Nominations  should  be  accompanied 
by  complete  contact  information, 
including  name,  address,  institutional 
affiliation,  telephone  niunber,  and  e- 
mail  address.  Where  possible,  a  Web 
page  address  for  research  interests  and/ 
or  curriculum  vitae  shoidd  be  included. 
To  avoid  the  potential  for  candidates 


being  contacted  by  a  large  number  of 
nominators,  candidates  need  not  be 
contacted  prior  to  nomination.  NTP  will 
solicit  curriciUa  vitae  and  interest  in 
participation  at  an  appropriate  time. 

G.  Criteria  for  Selection  of  Panel 
Members 

Expertise  in  a  scientific  field  relevant 
to  the  low-dose  issue  is  required. 

Investigators  associated  with  critical 
studies  will  not  be  considered  for  the 
Panel.  Principal  investigators  (or  their 
designated  co-authors)  for  critical 
studies  will  be  asked  to  present  their 
data  and  be  available  for  discussion  at 
the  Peer  Review  Panel  meeting,  but  will 
not  be  asked  to  be  part  of  the  Panel 
itself. 

H.  Selection  Procedure 

Panehsts  will  be  chosen  after  critical 
studies  have  been  selected.  An  NTP 
interagency  organizing  committee  will 
select  panel  members  considering  all 
nominations  received  from  the  public  as 
well  as  nominations  developed 
internally.  All  nominees  will  be 
contacted  for  interest  and  availability, 
and  curricula  vitae  will  be  solicited 
from  the  nominees.  Selection  will  be 
based  on  the  CVs  and  accompanying 
information  such  as  statements  of 
research  interest.  Official  invitations  to 
participate  will  be  sent  out  in 
approximately  April  of  2000.  The  final 
list  of  Peer  Review  panel  members  will 
be  available  to  the  public  through  the 
Endocrine  Disruptor  Screening 
Program's  Interent  Web  site  (http:// 
www.epa.gov/scinpoly/oscpendo/ 
index.htm).  Panel  members  will  be  paid 
as  consultants,  and  candidates  will  be 
required  to  disclose  potential  conflicts 
of  interest. 

/.  Subcommittee  Structure 

NTP  proposes  to  have  Subcommittees 
of  the  Peer  Review  Panel  examine 
specific  aspects  of  the  low-dose  issue. 
Subcommittee  topics  will  be  determined 
after  studies  for  review  have  been 
selected.  Topics  that  may  be  appropriate 
for  Subcommittees  include: 

•  Data  Analysis  and  Statistics 

•  Pharmacokinetics,  Receptor 
Binding,  and  Modeling 

•  Effects  on  Males 

•  Effects  on  Females 

Comments  on  the  appropriateness  of 
having  Subcommittees,  and  of  the 
specific  topics  suggested,  are  welcome. 

Approximate  Schedule  for  the  Review 

A  meeting  of  the  Peer  Review  Panel 
is  tentatively  planned  for  late  July  2000 
in  the  Research  Triangle  Park,  NC  area. 
The  entire  peer  review  panel  meeting 
will  be  open  to  the  public,  limited  only 


by  space  available.  Details  of  the 
meeting  location,  dates,  and  times  will 
be  announced  at  a  later  time. 

In  order  to  meet  this  deadline, 
designation  of  critical  studies  will  take 
place  in  March,  with  Panel  selection  to 
begin  in  the  March/ April  time  frame. 

Between  May  and  late  June,  the  data 
analysis  subcommittee  will  be  asked  to 
review  the  data  on  critical  studies. 
Investigators  may  be  asked  to  run 
analyses  of  their  own  data  according  to 
the  specifications  of  the  Data  Analysis 
Subcommittee.  Approximately  foiu' 
weeks  before  the  Peer  Review,  this 
Subcommittee  will  have  the  opportunity 
to  meet  with  the  investigators  by 
conference  call  (or,  if  necessary,  at  a 
central  location)  to  ask  questions  and 
obtain  additional  data  that  might  be 
needed  in  preparation  for  the  Panel 
meeting.  The  findings  of  the  Data 
Analysis  SubcoHimittee  will  be  made 
available  to  the  full  Peer  Review  Panel 
for  discussion  at  the  meeting. 

On  the  first  day  of  the  Peer  Review 
Meeting,  presentation  from  principal 
investigators  for  the  critical  studies  will 
be  heard  by  the  entire  Panel.  Also,  the 
Data  Analysis  and  Statistics 
Subcommittee  will  present  its  analysis 
of  the  data  to  the  remainder  of  the  Low- 
Dose  Panel.  Principal  investigators  of 
the  critical  studies  will  be  available  for 
comment. 

On  the  second  day,  the  remaining 
Subcommittee  will  meet  separately  for 
discussion.  Members  of  the  Data 
Analysis  and  Statistics  Subcommittee 
will  be  asked  to  split  up  between  the 
remaining  subcommittees. 

On  the  third  day,  the  entire  Panel  will 
reconvene  as  a  group  to  discuss  the 
deliberations  of  each  of  the  Panels  and 
to  integrate  the  separate  aspects  into  a 
report. 

Each  of  the  Subcommittees,  as  well  as 
the  full  Panel,  will  produce  a  written 
Report  following  the  meeting, 
documenting  the  discussions  and 
explaining  reasons  for  the  scientific 
judgments  made.  These  reports  will  be 
submitted  for  publication  in  an 
appropriate  peer-reviewed  scientific 
journal.  Reports  will  also  be  made  on 
the  NTP  and  EPA  (Endocrine  Disruptor 
Screening  Program)  Web  sites. 

Public  Input  Solicited 

As  described  above,  the  NTP  solicits 
comments  on  the  scope  and  process  for 
the  review:  comments  on  the  NTP 
preliminary  list  of  studies  for  review; 
the  nomination  of  studies  to  be 
considered  for  review;  and  the 
nomination  of  peer  review  panel 
members.  Comments,  identified  by 
docket  control  number  OPPTS-42208A, 
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must  be  received  on  or  before  February 
22, 2000. 

Guidelines  forj  Submission  of  Public 
Comments 

EPA  will  mi  uage  the  record-keeping 
aspects  of  the  'eer  Review  as  part  of  the 
Endocrine  Disi  uptor  Screening  Program. 

You  man  ob  eiin  electronic  copies  of 
this  docimient  and  certain  other  related 
dociunents  tha  t  might  be  available 


electronically, 
Home  Page  at 


under  the  "Fei 
Environmenta 
also  go  directl 
listings  at  http 
For  general  i 
Endrocrine  Di 
Program  go  to 


from  the  EPA  Internet 

ittp://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  ajid  Regulations"  and  then 
look  up  the  en  ry  for  this  document 

eral  Register — 

1  Documents."  You  can 
to  the  Federal  Register 

//www. epa.gov/fedrgstr/. 

iformation  aoout  the 
iptor  Screening 

ittp://www.epa.gov/ 
scipoly/oscpei^do/index.htm. 

The  EPA  na^  established  an  official 
record  for  this  action  under  docket 
control  numbei^  OPPTS-42208A.  The 
official  record  consists  of  the  documents 
specifically  reflBrenced  in  this  action, 
any  public  con^ments  received  during 
an  applicable  oomment  period,  and 
other  information  related  to  this  action. 
This  official  record  includes  the 
dociunents  tha :  are  physically  located  in 
the  docket,  as  i  veil  as  the  documents 
that  are  referer  ced  in  those  documents. 
The  public  ver  ;ion  of  the  official  record 
does  not  inclu(  le  any  information 
claimed  as  CBl ,  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  subi  nitted  during  an 
applicable  con  ment  period,  is  available 
for  inspection  n  the  TSCA 
Nonconfidentii  il  Information  Center, 
North  East  MaM  Rm.  B-607,  Waterside 
Mall,  401  M  St ,  SW,  Washington,  DC. 
The  Center  is  c  pen  from  noon  to  4  p.m., 
Monday  throu;  h  Friday,  excluding  legal 
holidays.  The  t  Blephone  number  for  the 

260-7099. 
You  may  sul  mit  comments  through 
the  mail,  in  pei  son,  or  electronically.  To 
ensure  proper  i  eceipt  by  EPA,  it  is 

you  identify  docket 
control  numbe|bPPTS-42208A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  yoiu  comments  to: 
Document  Con  Tol  Office  (7407),  Office 
of  Pollution  Pr  jvention  and  Toxics 
(OPPT),  Envirc  nmental  Protection 
Agency,  401  fv^St.,  SW.  Washington,  DC 
20460 

2.  In  person  )r  by  courier.  Deliver 
your  commenti;  to:  OPPT  Document 


Control  Office 
G-099,  Waters 
Washington,  D 


DCO)  in  East  Tower  Rni. 
de  Mall.  401  M  St.  SW, 
The  DCO  is  open  from 


8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  yoiu 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
that  you  consider  to  be  CBI.  Electronic 
comments  may  be  submitted  in 
WordPerfect  6.1/8.0  or  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-42208A. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Do  not  submit  any  information  that 
you  consider  to  be  Confidential 
Business  Information.  If  you  believe  that 
relevant  information  will  be  overlooked 
because  of  this  restriction,  please 
consult  the  person  identified  imder  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Kariya,  Office  of  Science 
Coordination  and  Policy  (7203),  Office 
of  Prevention,  Pesticides,  and  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.  SW,  Washington,  DC 
20460;  telephone  number:  (202)  260- 
2916;  e-mail  address: 
kariya.jim@epa.gov. 

Dated:  December  28,  1999. 
Kenneth  Olden,  Director,  National 
Toxicology  Program,  Department  of 
Health  and  Human  Services. 

Attachment — Preliminary  List  of 
Published  Studies  to  Be  Considered  by 
the  Low-dose  Peer  Review  Panel 

The  NTP  has  compiled  a  preliminary  list 
of  relevant  studies.  The  public  is  invited  to 
comment  on  this  list;  suggestions  for 
additions,  deletions,  and  substitutions  may 
be  submitted.  (See  Section  of  this  FR 
announcement  on  Guidelines  for  Submission 
of  Public  comments.)  Submission  of  a 
complete  copy  of  the  journal  article  in  which 
the  study  and  its  results  are  described  is 
preferred,  but  a  complete  reference  (authors' 
names,  name  of  journal,  volume,  issue,  pages, 
title,  date)  will  be  sufficient  if  the  complete 
article  cannot  be  submitted.  Include  a  brief 
narrative  explaining  the  reason  for  each 
addition,  deletion,  or  substitution.  Raw  data 
need  not  be  submitted  at  this  stage. 

Studies  which  are  as  yet  unpublished  but 
which  are  expected  to  be  accepted  for 
publication  before  April  1,  2000  may  be 
nominated.  An  abstract  of  the  study 
describing  highlights  of  the  study  (including 
species  and  strain,  dosing  regimen,  duration 
of  study,  number  of  animals  per  dose, 
endpoints  evaluated  and,  if  available,  results) 


must  be  submitted  in  order  for  the  Selection 
Committee  to  be  able  to  evaluate  the 
likelihood  that  the  study  will  be  a  critical 
study.  As  with  published  studies,  a  brief 
narrative  explaining  the  significance  of  as  yet 
unpublished  studies  should  be  included. 

Studies  which  are  completed  but  not 
published  are  not  included  here.  This  list  is 
being  provided  as  an  example  of  the  kinds  of 
studies  thai  may  be  appropriate  for  the  Panel 
to  consider.  Final  selection  of  studies  has  not 
been  made. 

Ashby  J,  Elliott  BM.  1997.  Reproducibihty 
of  endocrine  disruption  data.  Reg  Toxicol 
Pharmacol  26:94-95. 

Ashby  J,  Tinwell  H.  Lefevre  PA  et  al.  1997. 
Normal  sexual  development  of  rats  exposed 
to  butyl  benzyl  phthalate  from  conception  to 
weaning.  Reg  Toxicol  Pharmacol  26:102-118. 

Boettger-Tong  H.  Murthy  L,  Chiapetta  C.  et 
al.  1998.  A  case  of  a  laboratory  animal  feed 
with  high  estrogenic  activity  and  its  impact 
on  in  vivo  responses  to  exogenously 
administered  estrogens.  Environ  Health 
Perspect  106(7):369-373. 

Cagen  SZ.  Waechter  JM  Jr.  Dimond  SS,  et 
al.  1999.  Normal  reproductive  organ 
development  in  CF-1  mice  following 
prenatal  exposure  to  bisphenol  A.  Toxicol 
Sci  50:36-44. 

Colerangle  JB,  Roy  D.  1997.  Profound 
effects  of  the  weak  environmental  estrogen- 
like chemical  bisphenol  A  on  the  growth  of 
the  mammary  gland  of  Noble  rats.  J  Steroid 
Biochem  Molec  Biol  60(1-2).  153-160. 

Makela  SI.  Pylkkanen  LH,  Santti  RSS. 
Adlercreutz  H.  1995.  Dietary  soybean  may  be 
antiestrogenic  in  male  mice.  J  Nutr  125:437- 
445. 

Nagel  SC.  vom  Saal  FS.  Thayer  KA.  et  al. 
1997.  Relative  binding  affinity-serum 
modified  access  (RBA-SMA)  assay  predicts 
the  relative  in  vivo  bioactivity  of  the 
xenoestrogens  bisphenol  A  and  octylphenol. 
Environ  Health  Perspect  105:70-76. 

Odum  J.  Pyrah  ITG.  Foster  JR.  et  al.  1999. 
Comparative  activities  of  p-nonylphenol  and 
diethylstilbestrol  in  Noble  rat  mammary 
gland  and  uterotrophic  assays.  Reg  Toxicol 
Pharmacol  29:184-195. 

Portier  C,  Tritscher  A.  Kohl  M.  et  al.  1993. 
Ligand/receptor  binding  for  2.3,7.8-TCDD: 
implications  for  risk  assessment. 
Fundamental  and  Applied  Toxicol  20:48-56. 

Sharpe  RM.  Fisher  JS.  Millar  MM,  et  al. 
1995.  Gestational  and  lactational  exposure  of 
rats  to  xenoestrogens  results  in  reduced 
testicular  size  and  sperm  production. 
Environ  Health  Perspect  103(12):  1136-1143. 

Sharp  R.  Turner  KJ.  Sumpter  JP.  1998. 
Endocrine  disruptors  and  testis  development 
(letter).  Environ  Health  Perspect  106(5): 
A220-A221. 

Sheehan  DM.  Willingham  E.  Gaylor  D.  et 
al.  1999.  No  threshold  dose  for  estradiol- 
induced  sex  reversal  of  turtle  embryos:  how 
little  is  too  much?  Environ  Health  Perspect 
107:155-159. 

Spearow  J.  Doemeny  P.  Sera  R.  et  al.  1999. 
Genetic  variation  is  susceptibility  to 
endocrine  disruption  bv  estrogen  in  mice. 
Science  285:1259-1261. 

vom  Saal  FS.  Quadagno  DM.  Even  MD,  et 
al.  1990.  Biology  of  Reproduction  43:751- 
761. 

vom  Saal  FS,  Timms  BG,  Montano  MM.  et 
al.  1997.  Prostate  enlargement  in  mice  due  to 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Notices 


787 


fetal  exposure  to  low  doses  of  estradiol  or 
diethylstilbestrol  and  opposite  effects  at  high 
doses.  Proc  Natl  Acad  Sci  USA  94:2055- 
2061. 

vom  Saal  FS,  Cooke  PS,  Buchanan  DL,  et 
al.  1998.  A  physiologically  based  approach  to 
the  study  of  bisphenol  A  and  other  estrogenic 
chemicals  on  the  size  of  reproductive  organs, 
daily  sperm  production,  and  behavior. 
Toxicol  Indust  Hlth  14t_):239-260. 

Welshons  WV,  Nagel  SC,  Thayer  KA,  et  al. 
1999.  Low-dose  bioactivity  of  xenoestrogens 
in  animals:  fetal  exposure  to  low  doses  of 
methoxychlor  and  other  xenoestrogens 
increases  adult  prostate  size"  in  mice.  Toxicol 
Indust  Health  15:12-25. 

[FR  Doc.  00-228  Filed  1-5-00;  8:45  am] 
BILLING  CODE  414O-01-M 


U.S.  DEPARTMENT  OF  THE  irfTERIOR 

Rsh  and  WikUife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-020848 

Applicant:  Frank  H.  Cooley,  Jasper,  TX 
75951. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-021018 

Applicant:  Thomas  J.  Hammond,  Bloomfield 

Hills,  MI. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport-himted  from  the  Western  Hudson 
Bay  polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 
PRT-014704 

Applicant:  Toledo  Zoological 

Gardens,Toledo.  OH. 
Permit  Type:  Import  permit. 
Name  and  Number  of  Animals:  Polar  bear 

(Ursus  maritimus)  0.1. 
Summary  of  Activity  To  Be  Authorized:  The 

applicant  requests  an  amendment  to  their 


permit  number  MA014704-0  issued  09/10/ 
1999  for  the  import  of  a  captive  bom 
female  polar  bear  from  Germany.  The 
applicant  wishes  to  substitute  a  female 
captive  bom  polar  bear  from  Monde 
Sauvage  Safari  Park,  Aywaille,  Belgium,  for 
this  permit. 
Source  of  Marine  Mammals:  Bom  in  captivity 

on  11/10/1998,  Aywaille,  Belgium. 
Period  of  Activity:  Up  to  5  years,  if  issued. 
Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington,  VA  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281  and  must  be  received  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Dated:  December  27,  1999. 
Kristen  Nelson, 

Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  00-224  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  4310-55-U 


DEPART1MENT  OF  THE  INTERIOR 

Geological  Survey 

Application  Notice  Describing  the 
Areas  of  Interest  and  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  Biological 
Resource  Division  Brucellosis 
Program  for  Fiscal  Year  (FY)  2000 

AGENCY:  Department  of  the  Interior,  U.S. 
Geological  Survey. 

action:  Notice. 

SUMMARY:  Applications  are  invited  for  a 
research  projected  on  the  improvements 
in  ballistic  delivery  systems  for 
brucellosis  vaccination  of  free-ranging 
elk  and  bison  of  the  Greater  Yellowstone 
Area. 

The  piupose  of  this  project  is  to 
develop  methods  of  ballistic  delivery 
that  improve  the  distance,  reliability, 
ease,  and/ or  rapidity  of  Brucella  vaccine 
parenteral  delivery.  Such  methods  will 
need  to  take  into  account  vaccine 
composition  and  the  targeted  age  and 
sex  of  bison  and/or  elk. 


Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  state  and  local  governments. 
ADDRESSES:  The  project  annoimcement 
is  expected  to  be  available  on  or  about 
January  11,  2000.  You  may  obtain  a 
copy  of  Aimoimcement  No. 
OOCRPAOOOl  from  the  USGS  contracts 
and  Grants  Information  Site  at  bttp:// 
www.usgs.gov/contracts/nehrp/  or  by 
vmting  Grace  Oakeley,  U.S.  Geological 
Siuvey,  Branch  of  Acquisition  and 
Federal  Assistance,  P.O.  Box  25046,  MS 
204B,  Denver,  Colorado  80225,  or  by  fax 
(303-236-1710). 

DATES:  The  closing  date  for  receipt  of 
applications  will  be  on  or  about 
February  12,  2000.  The  actual  closing 
date  will  be  specified  in  Announcement 
No.  OOCRPAOOOl. 
FOR  FURTHER  INFORMATION  COfTTACT: 
Thomas  Roffe,  Associate  Regional  Chief 
Biologist,  U.S.  Geological  Survey,  BRD, 
FWP  Bldg.,  Montana  State  University, 
1400  S.  19th  St.,  Bozeman,  Montana 
59717. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  program  is  contained  in  the  Fish 
and  Wildlife  Act  of  1956  (16  U.S.C. 
742(a)-742d,  742e-742j-2)  and  the  Fish 
and  Wildlife  Improvement  Act  of  1978, 
Public  Law  95-616  (16  U.S.C.  753a). 
The  Office  of  Manag^ent  and  Budget 
Catalog  of  Federal  Domestic  Assistance 
number  is  15.808. 
Carol  Aten, 
Acting  Chief  Biologist. 
(FR  Doc  00-240  Filed  1-5-00;  8:45  am] 

BILUNG  COOE  4310-31-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submission  to 
0MB  for  Reinstatement  Under 
Paperworic  Reduction  Act 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3501  et  seq.),  this 
notice  annoiuices  that  an  information 
collection  request  was  submitted  to  the 
Office  of  Management  and  Budget's 
(OMB)  Office  of  Information  and 
Regulatory  Affairs  for  review  and 
extension  under  5  CFR  1320.10.  The 
first  notice  requesting  comments  about 
OMB  Control  Number  1076-0135, 
"Public  Law  102-477  Reporting,"  was 
published  in  the  Federal  Register  on 
October  1,  1999  (64  FR  53403-53404). 
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DATES:  Writte  i  comments  must  be 
received  by  Fi  ibruary  7,  2000. 
ADDRESSES:  V>  ritten  comments  should 
be  sent  to  the  Dffice  of  Information  and 
Regulatory  Af  airs,  Office  of 
Management  i  nd  Budget,  Attention: 
Desk  Officer  f  )r  Department  of  the 
Interior,  Dock;t  Library,  Room  10102, 
725  17th  Stre<t  NW,  Washington,  DC 
20503.  A  cop3  should  be  sent  to  Lyrm 
Forcia,  Office  of  Economic 
Development,  Bureau  of  Indian  Affairs, 
1849  C  Street,  ^W,  Mail  Stop  4640- 
MIB.  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
additional  copies  of  the  information 
collection  insiructions  and  the  October 
1,  1999  Federil  Register  Notice  (64  FR 
53403-53404»should  be  directed  to 
LjTin  Forcia,  Bureau  of  Indian  Affairs, 
Department  o:  the  Interior,  1849  C 
Street,  NW.  W  S  4640-MIB,  Washington, 
DC  20240  and  (202)  219-5270.  (This  is 
not  a  toll-free  number). 
SUPPLEMENTAF  Y  INFORMATION:  A  Report 
System  for  the  Public  Law  102^77 
Demonstratioi  i  Project  expires  January 
31,  2000.  This  is  a  request  for  an 
extension  of  a  previously  approved 
information  c(  illection  request. 

Abstract:  Tl  e  information  collection 
is  needed  to  d  acument  satisfactory 
compliance  w  ith  statutory  requirements 
of  the  various  integrated  programs. 
Public  Law  1C2^77  authorizes  tribal 
goverrmients  t  q  integrate  federally 
funded  emplo  ^ment,  training  and 
related  service  s  programs  into  a  single, 
coordinated,  comprehensive  service 
delivery  plan.  Funding  agencies  include 
the  Departmej  it  of  the  Interior, 
Department  o  Labor  and  the 
Department  o:  Health  and  Human 
Services.  The  Bureau  of  Indian  Affairs  is 
statutorily  req  lired  to  serve  as  the  lead 
agency.  Sectic  n  II  of  this  Act  requires 
that  the  Secrei  ary  of  the  Interior  make 
available  a  sin  ;le  universal  report 
format  which  shall  be  used  by  a  tribal 
government  tc  report  on  integrated 
activities  and  jxpenditures  undertaken. 
The  Bureau  ol  Indian  Affairs  shares  the 
information  c(  illected  from  these  reports 
with  the  Depa  rtment  of  Labor  and 
Department  o  Health  and  Human 
Services. 

Method  of  C  bllection:  Tribal 
governments  i  oluntarily  participating  in 
Public  Law  IC  2-477  are  required  to 
annually  com  )lete  two  single  page,  one- 
sided report  f<  rms  and  one  narrative 
report,  which  includes  four  pages  of 
instruction.  T  ley  replace  166  pages  of 
instructions  a  id  applications 
representing  t  iree  different  agencies 
and  twelve  di  ferent  funded  but  related 
programs.  We  estimate  a  95  percent 


reduction  in  reporting,  which  is 
consistent  with  the  Paperwork 
Reduction  Act  and  goals  of  the  National 
Performance  Review.  The  statistical  and 
narrative  report  will  be  used  to 
demonstrate  how  well  a  plan  was 
executed  in  comparison  to  proposed 
goals.  The  financial  status  report  will  be 
used  to  track  cash  flow,  and  will  allow 
an  analysis  of  activities  versus 
expenditiu-es  and  expenditures  to 
approved  budget.  It  is  a  slightly 
modified  SF  269-A  (short  form).  These 
report  forms  and  narrative  are  limited 
but  satisfy  the  Department  of  Health  and 
Human  Services,  Department  of  Labor 
and  the  Department  of  the  Interior.  They 
reduce  the  burden  on  tribal 
governments  by  consolidating  data 
collection  for  employment,  training, 
education,  child  care  and  related  service 
programs.  The  reports  are  due  annually. 
These  forms  have  been  developed 
within  a  partnership  between  tribes  and 
representatives  of  all  three  Federal 
agencies,  to  standardize  terms  and 
definitions,  eliminate  duplication  and 
reduce  fi-eouency  of  collection. 

Respondents:  Tribes  participating  in 
Public  Law  102-477  will  report 
annually.  We  currently  anticipate  there 
will  be  37  grantees  participating  in  the 
program  as  of  January  1,  2000. 

Burden:  We  estimate  that  completion 
of  the  reporting  requirements  will 
require  10  hours  per  year  to  complete 
for  each  grantee,  times  37  grants  equals 
370  burden  hours. 

Public  Comments  and  Responses 

All  comments  were  considered  in 
preparing  BIA's  response.  The 
comments  received  relating  to  the 
information  collection  and  OMB's 
responses  are  summarized  below.  The 
Office  of  Management  and  Budget 
verbally  recommended  that  we  add 
questions  to  the  reporting  forms  in  order 
to  provide  additional  information  for 
the  Department  of  Labor's  new  Welfare 
to  Work  program. 

The  Public  Law  102-477  Tribal  Work 
Group  formed  a  subcommittee  to  review 
all  Public  Law  102-477  report  forms 
including  the  OMB  requested  additions. 
The  subcommittee  included 
representatives  from  the  Central  Council 
of  Tlingit  and  Haida  Indians,  Kodiak 
Area  Native  Association,  the  Shoshone 
Bannock  Tribes,  the  Cook  Inlet  Tribal 
Council,  the  Sisseton-Wahpeton  Sioux 
Tribe  and  the  Indian  and  Native 
American  Employment  and  Training 
Coalition.  The  subcommittee  responded 
to  the  three  recommendations  from  the 
Office  of  Management  and  Budget  as 
follows:  two  suggestions  for  the  Program 
Statistical  report  form,  and  one  sentence 
for  the  Narrative  portion  of  the  report: 


1.  "Welfare  to  Work  recipients 
entered  unsubsidized  employment." 

Tribal  subcommittee  response:  In  the 
program  consolidation  authorized  under 
Public  Law  102-477  grantees  no  longer 
identify  participants  in  each  activity 
separately  because  the  funding  sources 
are  not  identified  for  each  participant. 
Therefore,  the  subcommittee 
recommended  the  following  addition  to 
the  form,  and  we  have  added:  "Long 
term  TANF  recipients  entered 
unsubsidized  employment." 

2.  "Placements  with  duration  of  180 
days  or  more." 

Tribal  subcommittee  response:  The 
subcommittee  stated  that  tracking 
participants  for  180  days  is  very  costly, 
in  terms  of  additional  time  and  expense 
that  could  otherwise  be  spent  toward 
finding  unsubsidized  employment  for 
individuals.  Therefore,  the 
subcommittee  recommended  that 
grantees  track  clients  for  90  days  instead 
of  180  days.  Tracking  participants  for  90 
days  would  also  be  consistent  with 
existing  Department  of  Labor,  JTPA 
requirements  and  because  the 
participants  continue  to  remain  eligible 
for  services  during  those  90  days. 
Therefore,  we  have  decided  to  add  the 
following  question  to  the  form: 
"Placements  with  duration  of  90  days  or 
more." 

3.  "The  narrative  should  show  the 
extent  of  participants  in  any  Welfare  to 
Work  activities;  e.g.,  the  number  of 
participants  and  what  activities  were 
included." 

Tribal  subcommittee  response:  The 
subcommittee  agreed  with  the  Office  of 
Management  and  Budget  that  it  was 
appropriate  to  add  one  sentence  to  the 
narrative  instruction  as  follows:  "The 
narrative  should  show  the  extent  of 
participants  in  any  Welfare  to  Work 
activities;  e.g.,  the  number  of 
participants  and  what  activities  were 
included." 

The  Bureau  of  Indian  Affairs  also 
received  comments  from  five  Public 
Law  102-477  grantees  and  one  other 
interested  party,  stating  that  the  existing 
format  has  allowed  tribes  to  spend  more 
providing  services  to  clients  and  less 
time  completing  report  forms.  Grantees 
stated  that  initiation  of  a  Public  Law 
102—477  program  resulted  in  the 
integration  of  several  programs  and 
resulted  in  the  elimination  of 
distinction  between  related  tribal 
employment  and  training  participants 
based  on  the  source  of  funds  for  the 
services.  The  grantees  stated  they 
wanted  no  additional  information 
collection  elements  and  requested  a 
face-to-face  meeting  with  OMB  prior  to 
making  any  changes  to  the  existing 
forms.  We  did  not  receive  any  written 
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comments  from  any  of  the  other 
participating  Federal  agencies.  We  have 
incorporated  the  additions 
recommended  by  the  Public  Law  102- 
477  subcommittee  because  we  believe 
the  additional  information  is  necessary 
to  provide  the  Department  of  Labor  and 
the  Office  of  Management  and  Budget 
with  the  information  necessary  to 
adequately  manage  and  evaluate  the 
Welfare  to  Work  program.  The 
collection  of  the  additional  information 
is  the  minimum  amount  of  information 
needed  to  accomplish  this  goal  and  to 
limit  information  collection  and 
reporting  requirements  for  grantee 
tribes,  many  with  limited  resoiuces. 

0MB  is  required  to  make  a  decision 
concerning  this  information  collection 
request  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
will  receive  the  best  consideration  by 
0MB  if  it  is  submitted  early  during  this 
conunent  period.  Written  comments  and 
recommendations  concerning  this 
information  collection  should  be  sent 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior,  Docket  Library,  Room  10102, 
725  17th  Street,  NW,  Washington.  DC 
20503. 

Dated:  December  22,  1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-282  Filed  1-5-00;  8:45  am) 

BILLING  CODE  4310-02-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Overseas  Private  Investment 

Corporation  (OPIC). 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  0MB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  October  20,  1999,  in  64  FR 
#202,  p.  56514,  at  which  time  a  60- 
calendar  day  comment  period  was 
announced.  This  comment  period  ended 
December  20,  1999.  No  comments  were 
received  in  response  to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 


OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  sununarized  below. 

DATES:  Comments  must  be  received 
within  30  calendar  days  of  this  Notice. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  shoidd  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Carol 
Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  NW.,  Washington, 
DC  20527;  202/336-8563. 

OMB  Reviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW..  Washington.  DC  20503,  202/395- 
3897. 

Summary  of  Form  Under  Review 

Type  of  Request:  Approval  of  a 
revised  form  combining  two  existing 
forms,  one  for  U.S.  and  one  for  foreign 
sponsors:  OPIC  129  (OMB  3420-0018), 
which  expires  1/31/2000.  and  OPIC  130 
(OMB  3420-0017)  which  expires  2/29/ 
2000.  respectively. 

Title:  Sponsor  Disclosure  Report. 

Form  Number:  OPIC-129. 

Frequency  of  Use:  Once  per 
significant  investor  per  project. 

Type  of  Respondents:  Business  or 
other  institutions  and  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  6  hours  per  project. 

Number  of  Responses:  122.5  per  year. 

Authority  for  Information  Collection: 
Sections  231,  234(b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  Uses):  The 
Sponsor  Disclosure  Report  is  the 
principal  document  used  by  OPIC  to 
gather  information  from  project 
sponsors  on  whether  a  project  might 
harm  the  U.S.,  and  describes  sponsor 
activities  with  the  U.S.  Government  and 
other  information  for  the  underwriting 
and  analysis  of  a  project.  It  also 
provides  notification  of  credit 
investigations  that  will  be  performed. 


Dated:  January  3,  2000. 
Ralph  Kaiser, 

Senior  Counsel  for  Administration, 

Department  of  Legal  Affairs. 

[FR  Doc.  00-295  Filed  1-5-00;  8:45  am] 

BILLING  CODE  3210-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  30,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor, 
Departmental  Clearance  Officer,  Ira 
Mills  ((202)  219-5096,  ext.  143)  or  by  E- 
Mail  at  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Desk  Officer  for  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  of  the 
date  of  this  publication  in  the  Federal 
Register. 

OMB  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accixracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechaniced.  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Department  of  Labor.  Pension 
and  Welfare  Benefits  Administration. 

Title:  Summary  Plan  Description 
Requirements  under  ERISA. 

OMB  Numbers:  1210-0039. 
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(to 


Frequency: 

Affected  Public 
housetiolds;  biisiness 
not-for-profit 

Total  Respondent 

Total  Respo 

Estimated 
576,467.» 

Total  Annuo  Uzed  Capital/Start-up 
costs:  $0. 


occasion. 

;  Individuals  or 

or  other  for-profit; 
i^istitutions. 

s.  2.641,818. 

i\ses:  160,703,000. 

T(  *tal  Burden  Hours: 


Total  Annul 
Maintenance): 

Description: 


Cost  (Operating  and 
596.859,000.2 


Section  104(b)(1)  of  the 
Employee  Retii  ement  Secimty  Act  of 
1974  (ERISA)  r  jquires  that  the 
administrator  c  f  an  employee  benefit 
plan  furnish  plan  participants  and 
beneficiaries  with  Summary  Plan 
Descriptions  (SPDs)  which  describe,  in 
language  undei  standable  to  an  average 
plan  participai  t.  the  benefits,  rights  and 
obligations  of  t  le  participants  in  the 
plan.  Plan  administrators  are  required  to 
furnish  SPDs  t(  i  participants  and 
beneficiaries  within  90  days  after  the 
participant  is  covered  by  the  plan.  The 
information  re(  uired  to  be  contained  in 
the  SPD  is  set  1  orth  in  section  102(b)  of 
iie  extent  that  there  is  a 
cation  in  the  terms  of  the 
e  in  the  information 
required  to  be  i  :ontained  in  the  SPD, 
section  104(b)(  I)  requires  that  the 
administrator  f  lunish  participants  and 
beneficiaries  w  ith  a  summary  of  such 
210  days  following  the 
year  in  which  the 
change  was  adopted.  Regulations 
published  at  2<i  CFR  2520.102-3 
provide  guidar  ce  on  the  required 
contents  of  the  SPD. 
Ira  L.  Mills, 

Departmental  Clearance 
[FR  Doc.  00-265 

BILLING  CODE  4510429-M 


the  statute.  To 
material  modif 
plan  or  a  chan{ 


changes  withir 
end  of  the  plan 


'  This  Rgure  doe; 
hours  associated 
Rulemaking  (63  FR 
which,  if  finalized 
required  content 
under  ERISA  and 
1,928.889  hours. 

^This  figure  doei 
associated  with 
Rulemaking  (63 
which,  if  finalized 
required  content  o 
under  ERISA  and 
of  $216,316,365. 


Officer. 
Filed  1-5-00;  8:45  am] 


not  include  estimated  burden 
with  PWBA's  Notice  of  Proposed 

4506,  September  9.  1998) 

s  proposed,  would  amend  the 
ol  Summary  Plan  Descriptions 

suit  in  estimated  burden  of 

not  Include  estimated  costs 
PVlBA's  Notice  of  Proposed 
FR  4506,  September  9,  1998) 
IS  proposed,  would  amend  the 
I  Summary  Plan  Descriptions 
r  isult  in  estimated  cost  burden 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submissions  to  0MB  for 
Reinstatement  of  Currently  Approved 
Information  Collections;  Comment 
Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  foUowdng  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
These  information  collections  are 
published  to  obtain  comments  from  the 
public. 

DATES:  Comments  will  be  accepted  until 
March  6,  2000. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L. 
Baylen,  (703)  518-6411,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6433,  E-mail: 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
reque.sts,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collections  of 
information: 

OMB  Number;  3133-0059. 

Form  Number:  NA. 

Type  of  Review:  Extension  of 
Currently  Approved  Collection. 

Title:  Part  715,  NCUA  Rules  and 
Regulations  (Existing  §§  701.12  and 
701.13). 

Description:  The  rule  specifies  the 
minimum  annual  audit  a  credit  union  is 
required  to  obtain  according  to  its 
cheirter  type  and  asset  size,  the  licensing 
authority  required  of  persons 
performing  certain  audits,  the  auditing 
principles  that  apply  to  certain  audits, 
and  the  accounting  principles  that  must 
be  followed  in  reports  filed  with  the 
NCUA  Board. 

Respondents:  Federal  credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  12,000. 


Estimated  Burden  Hours  Per 
Response:  5.75  hours. 

Frequency  of  Response:  Reporting  and 
annually. 

Estimated  Total  Annual  Burden 
Hours:  100,906. 

Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0137. 

Form  Number:  NA. 

Type  of  Review:  Extension  of 
Currently  Approved  Collection. 

Title:  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions  Application  for  Funds. 

Description:  NCUA  requests  this 
information  from  credit  luiions  to  assess 
financial  ability  to  repay  the  loans  and 
to  ensure  that  the  funds  are  used  to 
benefit  the  institution  and  community  it 
serves. 
^Respondents:  Federal  credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  25. 

Estimated  Burden  Hours  Per 
Response:  8  hours. 

Frequency  of  Response:  Reporting  and 
on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  Total  Annual  Cost: 
$3,126.00. 

By  the  National  Credit  Union 
Administration  Board  on  December  23, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  00-281  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  753S-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement  of  Currently  Approved 
information  Collections;  Comment 
Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35).  These  information  collections  were 
originally  published  on  October  28, 
1999.  No  comments  were  received. 
DATES:  Comments  will  be  accepted  until 
February  7,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 
Clearance  Officer:  Mr.  James  L.  Baylen 
(703)  518-6411,  National  Credit 
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Union  Administration,  1775  Duke 

Street,  Alexandria,  VA  22314-3428; 

Fax:  703-518-6433.  e-mail: 

jbaylen@ncua.gov. 
OMB  Reviewer:  Alexander  T.  Hunt 

(202)  395-7860,  Office  of 

Management  and  Budget,  Room 

10226,  New  Executive  Office 

Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collections  of 
information: 

OMB  Number:  3133-0155. 

Form  Number:  CLF  8705. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Central  Liquidity  Facility 
Prepayment,  Security  and  Credit 
Reporting  Agreement  (Agent  Member). 

Description:  Form  used  in 
conjunction  with  agent  member's 
request  for  facility  advances. 

Respondents:  Credit  luiions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  36. 

Estimated  Burden  Hours  per 
Response:  1  hoiu. 

Frequency  of  Response:  Reporting: 
once. 

Estimated  Total  Annual  Burden 
Hours:  36. 

Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0156. 

Form  Number:  NCUA-7005. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Central  Liquidity  Facility  Agent 
Request  for  Funds. 

Description:  Form  used  by  agent 
member  requesting  a  facility  advance. 

Respondents:  Credit  imions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  40. 

Estimated  Burden  Hours  per 
Response:  .25  hours. 

Frequency  of  Response:  Reporting: 
estimated  3  times. 

Estimated  Total  Annual  Burden 
Hours:  30. 

Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0157. 

Form  Number:  CLF-8706. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Title:  Central  Liquidity  Facility 
Repayment,  Security  and  Credit 
Reporting  Agreement  (Agent  Group 
Representative). 

Description:  Form  used  in 
conjunction  with  agent  member's 
request  for  facility  advance. 

Respondents:  Credit  unions. 


Estimated  No.  of  Respondents/ 
Recordkeepers:  36. 

Estimated  Burden  Hours  per 
Response:  1  hoxu. 

Frequency  of  Response:  Reporting: 
once. 

Estimated  Total  Annual  Burden 
Hours:  36. 

Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0158. 

Form  Number:  CLF-8700. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Tide:  Central  Liquidity  Facility 
Application  and  Agreement  for  Agent 
Membership. 

Description:  Used  to  request  agent 
membership  in  central  liquidity  facility. 

Respondents:  Credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  36. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Reporting: 
once. 

Estimated  Total  Armual  Burden 
Hours:  36. 

Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0159. 

Form  Number:  CLF-10. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Title:  Central  Liquidity  Facility  Needs 
Loan  Application. 

Description:  Establishes  terms  of 
relationship  between  credit  unions, 
agent  members  and  agent  group 
representatives. 

Respondents:  Credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Response:  .25  hours. 

Frequency  of  Response:  Reporting. 

Estimated  Total  Annual  Burden 
Hours:  25  hoxus. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
Administration  Board  on  December  23, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 
[PR  Doc.  00-280  Filed  1-5-00;  8:45  am) 

BiLUNG  CODE  7535-01-U 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

DATE  AND  TIME:  January  13,  2000:  4  p.m.. 

Closed  Session. 

PLACE:  The  National  Science 

Foundation,  4201  Wilson  Boulevard, 

Room  1205,  Arlington,  VA  22230. 


STATUS:  This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Closed  Session  (4:00  p.ni.-5:00  p.m.) 

— Future  Budgets 

— Science  &  Engineering  Indicators — 

2000 
Marta  Cehelsky, 
Executive  Officer. 
[PR  Doc.  00-425  Filed  1-4-00;  3:43  pm] 

BILUNG  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Company; 
(Shearon  Harris  Nuclear  Power  Plant, 
Unit  No.  1);  Order  Approving 
Application  Regarding  Proposed 
Corporate  Restructuring  of  Carolina 
Power  &  Light  Company  by 
Establishment  of  a  Holding  Company 

I 

CP&L  and  the  North  Carolina  Eastern 
Mimicipal  Power  Agency  are  the 
holders  of  Facility  Operating  License 
No.  NPF-63  for  Shearon  Harris  Nuclear 
Power  Plant,  Unit  No.  1  (Harris),  issued 
January  12,  1987.  CP&L  ovras  an  83.83% 
interest  in  Harris. 

n 

Pursuant  to  Section  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
C.F.R.  §  50.80,  CP&L  filed  an  application 
dated  September  15, 1999,  which  was 
supplemented  by  letters  dated  October 
8,  and  November  10, 1999,  requesting 
approval  of  the  indirect  transfer  of 
Facility  Operating  License  No.  NPF-63 
for  Harris  that  would  result  from  a 
proposed  corporate  restructuring  of 
CP&L.  Under  the  proposed 
restructuring,  a  new  holding  company, 
CP&L  Holdings,  Inc.  ("Holdings"),  will 
be  formed  and  will  become  the  parent 
company  of  CP&L.  Current  holders  of 
CP&L  common  stock  will  receive,  on  a 
one-for-one  basis,  shares  of  common 
stock  of  Holdings  such  that  Holdings 
will  then  own  the  common  stock  of 
CP&L.  CP&L's  ownership  interests  in, 
and  its  operation  of,  its  nuclear  facilities 
will  not  change.  No  direct  transfer  of  the 
license  will  occur,  as  CP&L  will 
continue  to  hold  the  license.  No 
physical  changes  to  the  facility,  or 
operational  changes  are  being  proposed 
in  the  application.  According  to  the 
application,  as  a  result  of  the  new 
corporate  structtire,  Holdings  will  be 
able  to  respond  more  effectively  to 
increased  competition  in  the  energy 
industry.  Notice  of  the  application  and 
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1  J99I 


CVi 


for  a  hearing  was 
Federal  Register  on 

(64  FR  59220).  No 
were  filed. 

50.80,  no  license  shall 
directly  or  indirectly, 

of  control  of  the 
the  Commission  gives  its 
writing.  Upon  review  of  the 
su  jmitted  by  CP&L  in  its 
supplemented,  and  other 
ore  the  Commission,  the 
determined  that  the 

of  CP&L  will  not 
quali  ications  of  CP&L  as 
i  :ense  referenced  above, 
lirect  transfer  of  the 
I  sxtent  effected  by  the 
otherwise  consistent 
provisions  of  law, 
orders  issued  by  the 
SI.  bject  to  the  conditions 
.  These  findings  are 
Safety  Evaluation  dated 
1999. 


an  opportunity 
published  in 
November  2, 
hearing  requests 
■    Under  10 
be  transferred 
through  transf(  r 
license,  unless 
consent  in 
information 
application,  as 
information  be 
NRC  staff  has 
proposed  restructuring 
affect  the 
holder  of  the 
and  that  the  in 
license,  to  the 
restructvuing,  i^ 
with  applicabl 
regulations. 
Commission 
set  forth  hereir 
supported  by  a 
December  29 


anl 


UI 


161o 


tie 


sha  1 


N  icle 


Accordingly 
161b, 161i 
Energy  Act  of 
use  §§  2201  (b 
2234;  and  10  § 
Ordered  that 
the  subject  in 
subject  to  the 

(l)CP&Ls 
the  Office  of 
a  copy  of  any 
is  filed,  to 
security  interests 
its  proposed 
affiliated  com 
production, 
distribution 
depreciated 
percent  (10%) 
net  utility  plan  t 
books  of  account 

(2) should 
not  be  complet  ;d 
this  Order  shal 
provided, 
for  good  cause 
extended. 

This  Order  i< 

For  further 
action,  see  the 
September  15, 
dated  October 
1999,  and  the 
December  29, 
for  public  i 
Corrunission's 
the  Gelman 
NW.,  Washing^ 
electronically 
Public  Electrodic 
the  NRC  Websi  t 


piu'suant  to  Sections 
and  184  of  the  Atomic 
1  954,  as  amended,  42 
2201(i),  2201(o)  and 
:FR  50.80,  IT  IS  Hereby 
application  regarding 
d  rect  transfer  is  approved, 
fi  (llowing  conditions: 
provide  the  Director  of 
ear  Reactor  Regulation 
abplication,  at  the  time  it 
tranffer  (excluding  grants  of 
or  liens)  from  CP&L  to 
pirent  or  to  any  other 
pany,  facilities  for  the 
tra  asmission,  or 
of  plectric  energy  having  a 
value  exceeding  ten 
CP&L's  consolidated 
as  recorded  on  CP&L 
and 
restructuring  of  CP&L 

by  December  30,  2000, 
become  null  and  void, 
howi  (ver,  on  application  and 
shown,  such  date  may  be 


bo  )k 
)f( 


effective  upon  issuance, 
d  3tails  with  respect  to  this 
nitial  application  dated 
1999,  and  supplements 
,  and  November  10, 
J  afety  Evaluation  dated 
1  999,  which  are  available 

at  the 
'ublic  Document  Room, 
Bujlding,  2120  L  Street, 
n,  DC,  and  accessible 
t  irough  the  ADAMS 
Reading  Room  link  at 
e  (http://www.nrc.gov). 


■•\, 


insp  ;ction 


Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-252  Filed  1-5-00:  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-261  and  72-3] 

In  the  Matter  of  Carolina  Power  and 
Light  Company;  (H.B.*  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  and 
Independent  Spent  FuelJStorage 
Installation);  Order  Approving 
Application  Regarding  Proposed 
Corporate  Restructuring  of  Carolina 
Power  &  Light  Company  by 
Establishment  of  a  Holding  Company 

I 

Carolina  Power  and  Light  Company 
(CP&L)  owns  a  100%  interest  in  H.  B. 
Robinson  Steam  Electric  Plant,  Unit  No. 
2  (Robinson)  and  the  Robinson 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  and  is  the  licensed 
operator  of  the  facilities  pursuant  to 
Facility  Operating  License  No.  DPR-23, 
and  Materials  License  No.  SNM-2502, 
which  were  issued  July  31,  1970,  and 
August  13,  1986,  respectively.  Robinson 
and  the  associated  ISFSI  are  located  in 
Darlington  County,  South  Carolina. 

n 

Pursuant  to  Section  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
C.F.R.  §§  50.80  and  72.50,  CP&L  filed  an 
application  dated  September  15,  1999, 
which  was  supplemented  by  letters 
dated  October  8,  and  November  10, 
1999,  requesting  approval  of  the  indirect 
transfer  of  Facility  Operating  License 
No.  DPR-23  and  Materials  License  No. 
SNM-2502  that  would  result  fi-om  a 
proposed  corporate  restructuring  of 
CP&L.  Under  the  proposed 
restructuring,  a  new  holding  company, 
CP&L  Holdings,  Inc.  ("Holdings"),  will 
be  formed  and  will  become  the  parent 
company  of  CP&L.  Current  holders  of 
CP&L  common  stock  will  receive,  on  a 
one-for-one  basis,  shares  of  common 
stock  of  Holdings  such  that  Holdings 
will  then  own  the  common  stock  of 
CP&L.  CP&L's  ownership  interests  in, 
and  its  operation  of,  its  nuclear  facilities 
will  not  change.  No  direct  transfer  of  the 
licenses  will  occur,  as  CP&L  will 
continue  to  hold  the  licenses.  No 
physical  changes  to  the  facilities  or  the 
ISFSI,  or  operational  changes  are  being 
proposed  in  the  application.  According 


to  the  application,  as  a  result  of  the  new 
corporate  structure.  Holdings  will  be 
able  to  respond  more  effectively  to 
increased  competition  in  the  energy 
industry.  Notice  of  the  application  and 
an  opportunity  for  a  hearing  was 
published  in  the  Federal  Register  on 
November  2, 1999  (64  FR  59220).  No 
hearing  requests  were  filed. 

Under  10  CFR  50.80  and  72.50,  no 
license  shall  be  transferred,  directly  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  Commission 
gives  its  consent  in  writing.  Upon 
review  of  the  information  submitted  by 
CP&L  in  its  application,  as 
supplemented,  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  the  proposed 
restructuring  of  CP&L  will  not  affect  the 
qualifications  of  CP&L  as  holder  of  the 
licenses  referenced  above,  and  that  the 
indirect  transfer  of  the  licenses,  to  the 
extent  effected  by  the  restructuring,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  by 
a  Safety  Evaluation  dated  December  29, 
1999. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  §§  2201(b),  2201(i),  2201(o)  and 
2234;  and  10  CFR  §§  50.80  and  72.50,  It 
is  hereby  ordered  that  the  application 
regarding  the  subject  indirect  transfers 
is  approved,  subject  to  the  following 
conditions: 

(1)  CP&L  shall  provide  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
and  the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  a  copy  of 
any  application,  at  the  time  it  is  filed, 

to  transfer  (excluding  grants  of  security 
interests  or  liens)  from  CP&L  to  its 
proposed  parent  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  CP&L's  consolidated 
net  utility  plant,  as  recorded  on  CP&L 
books  of  account,  and 

(2)  Should  the  restructuring  of  CP&L 
not  be  completed  by  December  30,  2000, 
this  Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  initial  application  dated 
September  15,  1999,  and  supplements 
dated  October  8,  and  November  10, 
1999,  and  the  Safety  Evaluation  dated 
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December  29,  1999,  which  are  available 
for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Website  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[PR  Doc.  00-255  Filed  1-5-00;  8:45  am] 

BILUNG  COOE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Commonwealth  Edison  Company 
(Dresden  Nuclear  Power  Station,  Units 
2  and  3);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  Licenses  Nos.  DPR- 
19  and  DPR-25  for  the  Dresden  Nuclear 
Power  Station,  Units  2  and  3.  The 
licenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

Dresden  Nuclear  Power  Station 
consists  of  two  boiling  water  reactors 
located  in  Gnmdy  Coimty,  Illinois. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.48, 
"Fire  protection,"  paragraph  (b)  states, 
in  part,  that  "all  nuclear  power  plants 
licensed  to  operate  prior  to  January  1 , 
1979  shall  satisfy  the  applicable 
requirements  of  appendix  R  to  this  part, 
including  specifically  the  requirements 
of  sections  m.G,  UI.J,  and  III.O." 
Appendix  R,  Section  UI.J,  "Emergency 
lighting,"  requires  that  "Emergency 
lighting  vinits  with  at  least  an  8-hour 
battery  power  supply  shall  be  provided 
in  all  areas  needed  for  operation  of  safe 
shutdowm  equipment  and  in  access  and 
egress  routes  thereto."  This  requirement 
applies  to  Dresden  Nuclear  Power 
Station,  Units  2  and  3,  since  they  were 
licensed  to  operate  prior  to  January  1, 
1979. 

m 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states: 


The  Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — 

(1)  Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and  safety, 
and  are  consistent  with  the  common  defense 
and  security. 

(2)  The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present. 

Section  50.12(a)(2)of  10  CFR  states 
that  special  circumstances  are  present 
whenever  "(ii)  Application  of  the 
regvdation  in  the  particular 
circiunstances  *   *  *  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule*  *  *." 

Equipment  needed  for  safe  shutdown 
at  Dresden,  Units  2  and  3,  is  maintained 
inside  the  main  power  block  and  several 
buildings  onsite.  Emergency  lighting  is 
provided  inside  these  buildings  for 
areas  needed  for  operation  of  safe 
shutdown  equipment  and  for  access  and 
egress  routes  in  accordance  writh  10  CFR 
Part  50,  Appendix  R,  Section  lU.J. 
However,  no  emergency  lighting 
meeting  Section  UI.J  requirements  has 
been  installed  for  outdoor  routes 
between  the  main  power  block,  the 
isolation  condenser  pumphouse,  the 
cribhouse,  or  at  the  clean  demineralized 
water  storage  tank  (CDST).  Because  of 
cost  and  maintenance  considerations, 
and  after  determining  that  appUcation  of 
Section  III.J  was  not  necessary  to 
achieve  the  underlying  piupose  of  the 
rule,  the  licensee  submitted  an 
exemption  request  with  respect  to 
emergency  lighting  for  these  outdoor 
routes  and  for  reading  the  CDST  level 
instnunent. 

The  requested  exemption  from  the 
requirements  of  Appendix  R.  Section 
in.J,  would  allow  the  use  of  hand-held 
portable  lights,  in  the  event  that 
sufficient  daylight  or  security  lighting  is 
not  available,  when  transiting  access 
and  egress  routes  between  the  main 
power  block,  the  isolation  condenser 
pumphouse,  the  cribhouse,  and  the 
CDST,  including  reading  the  CDST  level 
instrument.  These  buildings  contain 
equipnient  relied  upon  in  the  detailed 
fire  plans  to  mitigate  the  consequences 
of  a  fire  that  could  affect  the  capability 
to  place  the  reactor  in  cold  shutdown. 
As  stated  above,  emergency  lighting  is 
maintained  within  these  structtires  as 
required  by  Appendix  R,  Section  UI.J. 
However,  access  and  egress  between 
these  buildings,  the  CDST,  and  the  main 
power  block  requires  walking  outdoors. 
These  areas  are  normally  Ut  by  outdoor 
lighting  powered  by  offsite  power  or 
emergency  power  from  the  security 
diesel.  However,  the  normally  installed 


outdoor  and  security  lighting  does  not 
meet  the  Appendix  R  requirements  for 
an  8-hour  battery  power  supply. 

Under  the  proposed  exemption,  in  the 
worst-case  scenarios  that  postidate  a  fire 
concurrent  with  a  loss  of  offsite  power, 
the  hand-held,  battery-powered, 
portable  lighting  units  currently 
maintained  on  site  near  the  main 
control  room  woidd  be  used  by  the 
operations  staff  to  allow  transit  between 
buildings  and  reading  the  CDST  level 
instnunent  as  required  by  the  fire  plans 
and  operations  procedures.  The  transit 
routes  through  these  areas  are  along 
normally  traveled  and  paved  plant 
roadways  that  are  maintained  clear  of 
obstructions  and  are  provided  snow 
removal.  The  portable  lighting  uinits 
provide  an  adequate  level  of  g 

illumination  for  transit  and  reading  me 
CDST  level  instrument. 

The  hand-held,  battery-powered, 
portable  lighting  units  are 
administratively  controlled  and 
dedicated  for  operator  use  to  perform 
safe  shutdown  activities  during  and 
following  plant  fires.  These  portable 
lighting  imits  are  verified  to  be 
functional  in  quarterly  siuveUlance. 

The  underlying  purpose  of  10  CFR 
Part  50,  Appendix  R,  Section  UI.J,  is  to 
provide  adequate  illiunination  to  assure 
the  capabiUty  of  performing  all 
necessary  safe  shutdown  fimctions,  as 
well  as  to  assure  personnel  movement  to 
and  from  the  equipment  and 
components  that  must  be  manually 
operated  by  plant  personnel  to  effect 
safe  shutdown  during  emergencies.  In 
addition,  the  illumination  must  have  a 
capability  to  allow  sufficient  time  for 
normal  lighting  to  be  restored. 

The  availability  of  hand-held,  battery- 
powered  portable  lights  would  serve  the 
underlying  purpose  of  the  rule  with 
respect  to  transit  between  the  main 
power  block,  the  isolation  condenser 
pumphouse,  the  cribhouse,  and  the 
CDST,  in  that  the  use  of  such  hand-held 
lights  would  provide  adequate 
illumination  to  permit  access  to  and 
egress  from  buildings  containing  safe 
shutdown  equipment  and  components 
and  reading  the  CDST  level  instrument. 
In  addition,  such  hand-held  lights 
would  be  available  for  use  during  an  8- 
hour  period  as  required  by  the 
regulation. 

The  implementation  of  outdoor 
battery  powered  lighting  units  would 
result  in  expenditure  of  engineering, 
construction,  and  plant  resources  for 
their  installation,  maintenance,  and 
operation.  The  associated  costs  would 
include  engineering  and  installation  of 
additional  lighting  units  and  supporting 
structures  and  increase  siureillance  and 
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level  instrumen 


maintenance  of  the  additional  lighting 
units. 

On  the  basis  c  f  its  evaluation,  the  staff 
concludes  that  with  the  availability  of 
hand-held  batte  y-powered  portable 
lights  for  use  du  ring  transit  between  site 
structures  descr  bed  above  and  for 
reading  the  CDS  T  level  instrument,  the 
installation  of  ei  nergency  lighting  imits 
with  at  least  an  J-hour  battery  supply 
routes  and  the  CDST 
is  not  necessary  to 
achieve  the  undferlying  purpose  of 
Section  III.J  of  A  ppendix  R  to  10  CFR 
Part  50.  Thus,  special  circumstances  are 
present  as  defined  in  10  CFR 
50.12(a){2)(ii).  Tlie  staff  has  further 
determined  that  piusuant  to  10  CFR 
50.12,  the  requeited  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  th ;  public  health  and 
safety,  and  is  co  isistent  with  the 
common  defensi!  and  security. 
Accordingly,  thd  licensee's  request  for 
an  exemption  fri  )m  the  requirements  of 
Section  III.J  to  1 )  CFR  Part  50  to  allow 
the  use  of  altem  ite  means  of  lighting  for 
access  and  egreas  routes  between  the 
main  power  block,  the  isolation 
condenser  pum|ihouse,  the  cribhouse, 
the  CDST,  and  fi  )r  reading  the  CDST 

at  Dresden,  Units  2  and 
3,  is  acceptable  i  o  the  staH. 

In  considerati  )n  of  the  foregoing,  the 
Conunission  hei  eby  grants  the  licensee 
an  exemption  fr(  )m  the  requirements  of 

\ppendix  R,  Section 
III.J,  to  provide  <  mergency  lighting  units 
with  at  least  an  i  l-hour  battery  power 
supply  in  all  areas  needed  for  operation 
of  safe  shutdowi  i  equipment  and  in 
access  and  egres  s  routes  thereto,  for 
access  and  egres  s  routes  between  the 
main  power  block,  the  isolation 
condenser  pum]  ihouse,  the  cribhouse, 
the  CDST,  and  f  n  reading  the  CDST 

at  Dresden,  Units  2  and 
3,  to  the  extent  alternative  means  of 
lighting  as  desci  ibed  herein  are 
available. 

Pursuant  to  1( 
Commission  has 
granting  of  this 
significant  effecl 
human  environr  lent 

This  exemptic  n  is  effective  upon 
issuance. 


CFR  51.32,  the 
determined  that 
<  xemption  will  have  no 
on  the  quality  of  the 
(64  FR  72701). 


le,  Maryland,  this  30th  day 
Regulatory  Commission. 


Division  of  Licensing  Project 
7f  e  of  Nuclear  Reactor 


Dated  at  Rockvi 
of  December  1999 

For  the  Nuclear 
Suzanne  C.  Black 

Acting  Director. 

Management,  Offi 

Regulation. 

(FR  Doc.  00-254  I|led  1-5-00;  8:45  am] 

BILLING  CODE  7590-al-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346] 

FirstEnergy  Nuclear  Operating 
Company,  Davis-Besse  Nuclear  Power 
Station,  Unit  1 ;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  exemptions 
from  the  provisions  of:  (1)  10  CFR  50.44, 
"Standards  for  Combustible  Gas  Control 
System  in  Light- Water-Cooled  Power 
Reactors,"  which  states  requirements  to 
control  the  hydrogen  generated  by 
Zircaloy  or  ZIRLO  fuel  cladding  after  a 
postulated  loss-of-coolant  accident 
(LOCA);  (2)  10  CFR  50.46,  "Acceptance 
Criteria  for  Emergency  Core  Cooling 
Systems  for  Light-Water  Nuclear  Power 
Reactors,"  which  requires  the  calculated 
emergency  core  cooling  system  (ECCS) 
performance  for  reactors  with  Zircaloy 
or  ZIRLO  fuel  cladding  to  meet  certain 
criteria;  and  (3)  Appendix  K  to  10  CFR 
Part  50,  "ECCS  Evaluation  Models," 
which  presumes  the  use  of  Zircaloy  or 
ZIRLO  fuel  cladding  when  doing 
calculations  for  energy  release,  cladding 
oxidation  and  hydrogen  generation  after 
a  postulated  LOCA,  for  Facility 
Operating  License  No.  NPF-3,  issued  to 
the  FirstEnergy  Nuclear  Operating 
Company  (the  licensee),  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  1,  located  in  Ottawa  Comity,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  licensee  has  requested 
exemptions  from  10  CFR  50.44,  10  CFR 
50.46  and  10  CFR  50  Appendix  K 
regarding  the  proposed  use  of  M5 
advanced  alloy  for  fuel  assemblies.  The 
proposed  action  would  allow  the 
licensee  to  use  fuel  assemblies  with  fuel 
rod  cladding  that  falls  outside  of  the 
definition  of  Zircaloy  and  ZIRLO  in  the 
cited  regulations.  These  assemblies 
would  be  loaded  into  the  Davis-Besse 
reactor  during  the  refueling  outage  in 
the  spring  of  2000.  The  proposed  action 
is  in  accordance  with  the  licensee's 
application  for  exemption  dated 
September  15,  1998. 

Need  for  the  Proposed  Action 

10  CFR  50.46(a)(l)(i)  and  Appendix  K 
to  10  CFR  Part  50  require  the 
demonstration  of  adequate  ECCS 
performance  for  light-water  reactors  that 
contain  fuel  consisting  of  uranium  oxide 
pellets  enclosed  in  Zircaloy  or  ZIRLO 
tubes.  In  addition,  10  CFR  50.44(a) 
addresses  requirements  to  control 


hydrogen  generated  by  Zircaloy  or 
ZIRLO  fuel  after  a  postulated  LOCA. 
Each  of  these  three  regulations,  either 
implicitly  or  explicitly,  assume  that 
either  Zircaloy  or  ZIRLO  is  used  as  the 
fuel  rod  cladding  material.  In  order  to 
accommodate  the  high  fuel  rod  bumups 
that  are  required  for  modem  fuel 
management  and  core  designs, 
Framatome  Technologies,  Inc. 
developed  the  M5  advanced  fuel  rod 
cladding  and  fuel  assembly  structural 
material.  M5  is  an  alloy  comprised 
primarily  of  zirconium  (-99  percent) 
and  niobium  (-1  percent)  that  has 
demonstrated  superior  corrosion 
resistance  and  reduced  irradiation 
induced  growth  relative  to  both 
stcmdard  and  low-tin  Zircaloy.  However, 
since  the  chemical  composition  of  the 
M5  advanced  alloy  differs  from  the 
specifications  of  either  Zircaloy  or 
ZIRLO,  use  of  the  M5  advanced  alloy 
falls  outside  of  the  strict  interpretation 
of  these  regulations.  Therefore,  approval 
of  these  exemptions  is  needed  to  permit 
the  use  of  the  M5  advanced  alloy  as  a 
fuel  rod  cladding  material  at  the  Davis- 
Besse  Nuclear  Power  Station. 

10  CFR  50.12  permits  the  Nuclear 
Regulatory  Conmiission  to  grant 
exemptions  which  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  health  and  safety  of  the  public,  and 
are  consistent  with  the  common  defense 
and  seciuity,  provided  that  special 
circumstances  are  present.  Pursuant  to 
10  CFR  50.12(a)(2)(ii).  the  Commission 
believes  that  special  circumstances  exist 
since  application  of  the  rule  in  this  case 
would  not  achieve  the  underlying 
purpose  of  the  rule.  The  underljring 
purpose  of  10  CFR  50.46  and  Appendix 
K  to  10  CFR  Part  50  is  to  establish 
requirements  for  emergency  core 
cooling  systems.  The  underlying 
purpose  of  10  CFR  50.44  is  to  control 
hydrogen  generated  by  the  metal/water 
reaction  after  a  postulated  LOCA, 
regardless  of  fuel  cladding  material.  The 
licensee  addressed  the  safety  impact  of 
using  M5  fuel  in  its  amendment 
application  dated  September  8,  1998. 

The  staff  has  evaluated  this  impact 
and  has  concluded  that  use  of  the  M5 
advanced  alloy  as  a  fuel  rod  cladding 
material  remains  bounded  by  the 
original  design  basis  for  the  Davis-Besse 
facility.  Therefore,  since  the  luiderlying 
purposes  of  10  CFR  50.44,  10  CFR  50.46, 
and  10  CFR  50  Appendix  K  are  achieved 
through  the  use  of  the  M5  advanced 
alloy  as  a  fuel  rod  cladding  material,  the 
special  circumstances  required  by  10 
CFR  50.12(a)(2)(ii)  for  the  granting  of 
exemptions  are  met. 
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Environmental  Impacts  of  the  Proposed 
Action 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
exemptions  under  consideration  involve 
features  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  The  new  fuel  assemblies  meet  the 
same  design  bases  as  the  fuel  that  is 
currently  in  the  reactor.  No  safety  limits 
have  been  changed  or  setpoints  altered 
as  a  result  of  the  use  of  these  new 
assemblies.  The  FSAR  analyses  are 
bounding  for  the  new  assemblies  as  well 
as  for  the  rest  of  the  core.  The  advanced 
zirconiimi-based  alloys  Zircaloy  and 
ZIRLO  have  been  shown  through  testing 
to  perform  satisfactorily  under 
conditions  representative  of  a  reactor 
environment  and  the  material  properties 
of  M5  are  very  similar  to  these  alloys. 

With  regard  to  the  potential 
enviroiunental  impacts  associated  with 
the  transportation  of  the  M5  clad  fuel 
assemblies,  the  advanced  cladding  has 
no  impact  on  previous  assessments 
determined  in  accordance  with  10  CFR 
51.52. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmented 


Statement  Related  to  the  Operation  of 
Davis-Besse  Nuclear  Power  Station,  Unit 
1,"  dated  October  1975. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  7, 1999,  the  staff  consulted 
with  the  Ohio  State  official,  Carol 
O'Claire,  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  15, 1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Pubhcally 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wwvi^.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  |.  Mendiola, 
Chief,  Section  2,  Project  Directorate  III, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-251  Filed  1-5-00;  8:45  am] 
BILUNG  CODE  759(M>1-4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
24227:812-11670] 


New  Covenant  Funds  and  New 
Covenant  Trust  Company,  N.A.;  Notice 
of  Application 

December  29, 1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under 
the  Act. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  applicants,  New 
Covenant  Funds  (the  "Investment 


Company")  and  New  Covenant  Trust 
Company,  N.A.  (the  "Adviser"),  to  enter 
into  and  materially  amend  subadvisory 
agreements  without  obtaining 
shareholder  approval. 
RUNG  DATES:  The  application  was  filed 
by  July  2,  1999,  and  amended  on 
November  8, 1999.  AppUcants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OF  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  24,  2000.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609:  Applicants,  200  East  12th 
Street,  Jeffersonville,  Indiana  47130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  George  J.  Zomada,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0102  (202)  942-8090). 

Applicants'  Representations 

1.  The  Investment  Company,  a 
Delaware  business  trust,  is  registered 
under  the  Act  as  an  open-end 
management  investment  company.  The 
Investment  Company  offers  shares  in 
four  separate  series:  New  Covenant 
Growth  Fund,  New  Covenant  Balanced 
Growrth  Fund,  New  Covenant  Income 
Fund,  and  New  Covenant  Balanced 
Income  Fund  (the  "Funds"),  each  with 
its  own  distinct  investment  objectives, 
policies,  and  restrictions.' 


'  Applicants  also  request  relief  for  (a)  any  series 
of  the  Investment  Company  organized  in  the  future 
("Future  Series"),  and  (b)  any  registered  open-end 
management  investment  companies  or  series  of 
those  companies  advised  in  the  future  by  the 
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2.  The  Advise:  is  not  required  to  be 
registered  as  an  nvestment  adviser 
under  the  Invest  nent  Advisers  Act  of 
1940  (the  "Advil  ers  Act").  The  Advisers 
serves  an  invest]  nent  adviser  to  each 
Fund  pursuant  t )  an  investment 
management  agrfeement  between  the 
Adviser  and  the  Investment  Company 
("hivestment  Ms  nagement  Agreement"). 
The  Investment  vlanagement  Agreement 
has  been  approv  3d  by  the  initial 
shareholder  of  eiich  Fund  and  by  a 
majority  of  the  Ii  ivestment  Company's 
board  of  trustees  ("Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons"  (as  defined  in 
section  2(a)(19)  bf  the  Act)  (the 
"Independent  Trustees"). 

3.  LJnder  the  Investment  Management 
Agreement,  the  Adviser,  subject  to 
Board  oversight-  provides  general 
management  of  the  Funds'  operations. 

pks  to  enhance 
reduce  market  risk  by 

Rement  of  the  assets  of 
ads  among  multiple 
isers  ("Subadvisers"). 

it  subadvisory 
agreements  ("Investment  Subadvisory 
Agreements"),  tte  specific  investment 
decisions  for  each  Fund  are  made  by 
one  or  more  Subadvisers,  each  of  whom 
has  discretionary  authority  to  invest  all 
or  a  portion  of  the  assets  of  a  particular 
Fund,  subject  tq  general  supervision  by 
the  Adviser  and  the  Board.  Ciuxently 
the  Adviser  em]  doyees  eight 
Subadvisers,  ea  ;h  of  which  is  registered 
imder  the  Advi!  ers  Act.  Any  future 
Subadviser  will  be  registered  imder  the 
Advisers  Act  or  will  be  exempt  from 
registration.  Thi  >  Adviser  monitors  the 
performance  of  each  Fund  and  each 
Subadviser  and  will  recommend  that 
the  Board  empl  )yee  or  terminate 
particular  Subalvisers  to  achieve  the 
overall  investm  jnt  objectives  of  a 
particular  Fund .  The  Adviser  pays  the 
Subadvisers'  fe(  is  out  of  the  fees  the 
Adviser  receive  s  from  the  Funds.  The 
Adviser  selects  Subadvisers  for  the 
Funds  based  or  the  continuing 
quantitative  ani  I  qualitative  evaluation 
of  their  skills  ai  id  proven  abilities  in 
managing  asset  i  pursuant  to  a  particular 
investment  styl  s. 

4.  Applicant!  request  relief  to  permit 
the  Adviser  to  (  nter  into  and  materially 
amend  Investm  ent  Subadvisory 
Agreements  wi  hout  obtaining 


Adviser  or  a  persor 
under  common  conpot 
section  2(a)(9)  of 
the  adviser/subad 
application  and  c 
conditions  of  the 
Series.  "Future  Fui  ds 
open-end  raanagen  ent 
currently  intends 
named  as  an  applic  int 


Fthi 
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controlling,  controlled  by.  or 
ot  (within  the  meaning  of 
Act)  with  the  Adviser  that  uses 
;er  structure  described  in  the 
plies  with  the  terms  and 
ication  (together  with  Future 
).  Each  existing  registered 
investment  company  that 
rely  on  the  application  is 
(p.  5) 


shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Subadviser 
that  is  an  "affiliated  person,"  as  defined 
in  section  2(a)(3)  of  the  Act,  of  the 
Investment  Company  or  the  Adviser, 
other  than  by  reason  of  serving  as  a 
Subadviser  to  one  or  more  of  the  Funds 
(an  "Affiliated  Subadviser").  None  of 
the  ciurent  Subadvisers  is  an  Affiliated 
Subadviser. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  imlawful  for 
amy  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  shares.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  the  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act,  or  from  any  rule  thereunder,  to  the 
extent  that  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Applicants  request  an 
exemption  under  section  6(c)  of  the  Act 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act  to  permit  them  to 
enter  into  and  materially  amend 
Investment  Subadvisory  Agreements 
without  shareholder  approval. 

3.  Applicants  assert  that  a  Fimd's 
investors  rely  on  the  Adviser  for 
investment  management  services  and 
submit  that  the  role  of  the  Subadvisers, 
fttDm  the  perspective  of  the  investor,  is 
comparable  to  that  of  the  individual 
portfolio  advisers  employed  by  other 
advisory  firms.  Applicants  contend  that 
requiring  shareholder  approval  of  the 
Investment  Subadvisory  Agreements 
would  increase  the  Investment 
Company's  expenses  and  delay  the 
prompt  implementation  of  actions 
considered  advisable  by  the  Board. 
Applicants  note  that  the  Investment 
Management  Agreement  will  continue 
to  be  fully  subject  to  section  15  of  the 
Act  and  rule  18f-2  thereimder. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fund  or  a  Future  Fund 
may  rely  on  the  order  requested  in  the 
application,  the  operation  of  the  Fund 
or  a  Future  Fund  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the  Fund's  or 


Futuje  Fund's  putstanding  voting 
seciu-ities,  as  defined  in  the  Act,  or,  in 
the  case  of  a  Fimd  or  Futiu'e  Fund 
whose  public  shareholders  purchased 
shares  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  condition  2  below,  by  the  sole  initial 
shareholder(s)  before  offering  shares  of 
such  Fimd  or  Future  Fund  to  the  public. 

2.  Any  Fund  or  Future  Fund  relying 
on  the  requested  relief  will  disclose  in 
its  prospectus  the  existence,  substance, 
and  effect  of  any  order  granted  pursuant 
to  the  application.  In  addition,  any  such 
Fund  will  hold  itself  out  to  the  pubfic 
as  employing  the  "Subadviser" 
structure  described  in  the  application. 
The  prospectus  with  respect  to  the 
Funds  and  any  Futiu«  Fund  will 
prominently  disclose  that  the  Adviser 
has  the  ultimate  responsibility  (subject 
to  oversight  by  the  Board)  to  oversee  the 
Subadvisers  and  recommend  their 
hiring,  termination  and  replacement. 

3.  The  Adviser  will  provide  general 
management  services  to  the  Investment 
Company  and  the  Funds,  including 
overall  supervisory  responsibility  for 
the  general  management  and  investment 
of  each  Fund,  and,  subject  to  review  and 
approval  by  the  Board  will  (i)  set  each 
Fimd's  overall  investment  strategies;  (ii) 
evaluate,  select,  and  recommend 
Subadvisers  to  manage  all  or  a  part  of 
Fund's  assets;  (iii)  when  appropriate, 
allocate  and  reallocate  a  Fund's  assets 
among  Subadvisers;  (iv)  monitor  and 
evaluate  the  performance  of 
Subadvisers;  and  (v)  implement 
procedure  reasonably  designed  to 
ensiue  that  the  Subadvisers  comply 
with  the  relevant  Fimd's  investment 
objective,  policies,  and  restrictions. 

4.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

5.  Neither  the  Investment  Company 
nor  the  Adviser  will  enter  into 
Investment  Subadvisory  Agreements  on 
behalf  of  the  Funds  with  any  Affiliated 
Subadviser  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of-the  applicable  Fimd. 

6.  When  a  change  ol  Subadviser  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  minutes  of  meetings  of  the  Board 
that  any  change  of  Subadviser  is  in  the 
best  interest  of  the  Fund  and  its 
shareholders,  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  Affiliated  Subadviser  derives 
an  inappropriate  advantage. 
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7.  No  trustee  or  officer  of  the 
Investment  Company  or  director  or 
officer  of  the  Adviser  will  own  directly 
or  indirectly  (other  than  through- a 
pooled  investment  vehicle  that  is  not 
controlled  by  any  such  person)  any 
interest  in  a  Subadviser  except  for 
ownership  of  interests  in  the  Adviser  or 
any  entity  that  controls,  is  controlled  by, 
or  is  imder  common  control  with  the 
Adviser,  or  ownership  of  less  than  1% 
of  the  outstanding  securities  of  any  class 
of  equity  or  debt  securities  of  any 
publicly  traded  company  that  is  either 

a  Subadviser  of  an  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

8.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  shareholders  will  be 
furnished  all  information  about  the  new 
Subadviser  that  would  be  contained  in 

a  proxy  statement,  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  the  new  Subadviser.  Each 
Fund  will  meet  this  condition  by 
providing  shareholders  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  under  the  Securities  Exchange  Act 
of  1934  within  90  days  of  the  hiring  of 
a  Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-231  Filed  1-5-00;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24226;  812-11668] 

Manufacturers  Investment  Trust  and 
Manufacturers  Securities  Services, 
LLC;  Notice  of  Application 

December  29, 1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act. 

Summary  of  Application:  Applicants, 
Manufacturers  Investment  Trust  (the 
"Trust")  (formerly  NASL  Series  Trust) 
and  Manufacturers  Securities  Services, 
LLC  (the  "Adviser")  (formerly  NASL 
Financial  Services,  Inc.),  request  an 
order  that  would  permit  applicants  to 
enter  into  and  materially  amend  sub- 
advisory  agreements  without 


shareholder  approval.  The  order  would 
supersede  a  prior  order. 

Filing  Dates:  The  application  was 
filed  on  June  22,  1999  and  amended  on 
October  8,  1999.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Conmiission 
by  5:30  pm  on  January  24,  2000  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  wrriter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
.  ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,  Washington,  DC  20549-0609. 
Applicant,  c/o  John  W.  Blouch,  Esq., 
Jones  &  Blouch  L.L.P.,  1025  Thomas 
Jefferson  St.,  NW,  Suite  405  West, 
Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  George  J.  Zomada, 
Branch  Chief  at  (202)  942-0564,  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1 .  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust  is 
currently  comprised  of  thirty-nine  series 
("Portfolios"),  each  of  which  has  its 
own  investment  objectives,  and 
policies. ^  The  shares  of  the  Portfolios 
serve  as  funding  vehicles  for  variable 


'  Applicants  also  request  relief  wilh  respect  to 
future  series  of  the  Trust  and  all  future  registered 
open-end  management  investment  companies  that 
are:  (a)  Advised  by  the  Adviser  or  any  entity 
controlling,  controlled  by.  or  under  common 
control  within  the  Adviser,  and  (b)  which  operate 
in  substantially  the  same  manner  as  the  Trust  and 
comply  with  the  terms  and  conditions  contained  in 
the  application.  The  Trust  is  the  only  existing 
investment  company  that  currently  intends  to  rely 
on  the  order. 


annuity  contracts  and  life  insurance 
contracts  offered  through  separate 
accounts  of  subsidiaries  of  The 
Manufacturers  Life  Insurance  Company, 
a  Canadian  life  insurance  company 
("Manulife"). 

2.  The  Adviser,  a  Delaware  limited 
liability  company,  serves  as  investment 
adviser  to  each  of  the  Portfolios,  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").  The  Adviser  is 
an  indirectly-owned  subsidiary  of 
Manulife. 

3.  The  Adviser  serves  as  investment 
adviser  to  the  Portfolios  pursuant  to  an 
investment  advisory  agreement  between 
the  Adviser  and  the  Trust  that  was 
approved  by  the  board  of  trustees  of  the 
Trust  (the  "Board"),  including  a 
majority  of  the  trustees  ("Trustees") 
who  are  not  "interested  persons,"  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  the 
shareholders  of  the  Trust  ("Investment 
Advisory  Agreement").  Under  the 
Investment  Advisory  Agreement,  the 
Adviser  has  overall  general  supervisory 
responsibility  for  the  investment 
program  of  the  Portfolios  and 
recommends  to  the  Board  the  selection 
of  one  or  more  subadvisers  (each  a 
"Manager"  and  collectively, 
"Managers")  to  provide  one  or  more 
Portfolios  with  day-to-day  portfolio 
management  services  ("Manager  of 
Managers  Strategy").  Each  Manager  is 
an  investment  adviser  registered  or 
exempt  from  registration  under  the 
Advisers  Act,  and  performs  services 
pursuant  to  a  written  agreement  with 
the  Adviser  (the  "Portfolio  Management 
Agreement").  Managers'  fees  are  paid  by 
the  Adviser  out  of  its  fees  from  the 
Portfolios  at  rates  negotiated  with  the 
Managers  by  the  Adviser.  The  Portfolios 
currently  have  16  Managers. 

4.  The  Trust  has  operated  under  a 
prior  order  ("Original  Order")  granting 
relief  for  the  Manager  of  Managers 
Strategy  since  December  31,  1996.2  The 
Adviser  makes  qualitative  evaluations  of 
each  Manager's  skills  and  demonstrated 
performance  in  managing  assets  under 
particular  investment  styles.  The 
Adviser  recommends  to  the  Board  for 
selection  those  Managers  that  have 
consistently  distinguished  themselves 


^  Investment  Company  Act  Release  Nos.  22382 
(Dec.  9.  1996)  (notice)  and  22429  (Dec.  31.  1996) 
(order).  The  Original  Order  was  granted  to  NASL 
Financial  Services.  Inc..  NASL  Series  Trust  and 
North  American  Funds.  NASL  Financial  Sendees. 
Inc.  has  been  merged  into  another  wholly-owned 
subsidiary  of  Manulife.  NASL  Series  Trusfs  name 
has  been  changed  to  Manufactures  Investment 
Trust.  The  Adviser  is  no  longer  advising  North 
American  Funds:  consequently  it  is  not  a  party  to 
this  application.  The  Original  Order  also  granted 
relief  from  certain  disclosure  requirements. 
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perspective  of  the  investor,  the  role  of 
the  Managers  is  comparable  to  that  of 
individud  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  Portfolio 
Management  Agreements  would  impose 
expenses  and  imnecessary  delays  on  the 
Portfolios,  and  may  preclude  the 
Adviser  from  promptly  acting  in  a 
manner  considered  advisable  by  the 
Board.  Applicants  note  that  the 
Investment  Advisory  Agreement 
between  the  Trust  and  the  Adviser  will 
remain  subject  to  section  15(a)  of  the 
Act  and  rule  18f-2  under  the  Act, 
including  the  requirements  for 
shareholder  approval. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  No  Portfolio  will  enter  into  a 
Portfolio  Management  Agreement  with 
an  Affiliated  Manager  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  Portfolio  (or, 
if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  pursuant  to 
voting  instructions  by  the  unitholders  of 
the  sub-account). 

2.  At  all  times,  a  majority  of  the 
Trustees  will  be  hidependent  Trustees, 
and  the  nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

3.  When  a  Manager  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Manager,  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  finding, 
reflected  in  the  Trust's  Board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  Portfolio  and  its  shareholders  (or, 
if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  in  the  best 
interests  of  the  Portfolio  and  the 
unitholders  of  any  sub-account)  and  that 
the  change  does  not  involve  a  conflict 
of  interest  from  which  the  Adviser  or 
the  Affiliated  Manager  derives  an 
inappropriate  advantage. 

4.  Before  a  Portfolio  may  rely  on  the 
order,  the  operation  of  the  Portfolio  in 
the  maiuier  described  in  the  application 
will  be  approved  by  a  majority  of  the 
Portfolio's  outstanding  voting  securities 
(or,  if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  pursuant  to 
voting  instructions  provided  by  the 
unitholders  of  the  sub-account),  as 
defined  in  the  Act,  or  in  the  case  of  a 
new  Portfolio  whose  public 


shareholders  (or  variable  contract 
owners  through  a  separate  accoimt) 
purchase  shares  on  the  basis  of  a 
prospectus(es)  containing  the  disclosure 
contemplated  by  Condition  6  below,  by 
the  sole  initial  shareholder(s)  before  the 
shares  of  such  Portfolio  are  offered  to 
the  public  (or  the  variable  contract 
owners  through  a  separate  accoimt). 

5.  The  Adviser  will  provide 
management  services  to  the  Trust  and 
its  Portfolios,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Portfolio's  securities  portfolio,  and, 
subject  to  review  and  approval  by  the 
Board  will  (a)  set  each  Portfolio's  overall 
investment  strategies;  (b)  evaluate, 
select  and  recommend  Managers  to 
manage  all  or  a  part  of  a  Portfolio's 
assets;  (c)  when  appropriate,  allocate 
and  reallocate  a  Portfolio's  assets  among 
multiple  Managers;  (d)  monitor  and 
evaluate  the  investment  performance  of 
Managers;  and  (e)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Managers  comply  with 
the  relevant  Portfofio's  investment 
objectives,  policies,  and  restrictions. 

6.  Each  Portfolio  relying  on  the 
requested  relief  will  disclose  in  its 
prospectus  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
this  application.  In  addition,  any  such 
Portfolio  will  hold  itself  out  as 
employing  the  Manager  of  Managers 
Strategy  described  in  the  application. 
The  prospectus  will  prominently 
disclose  that  the  Adviser  has  ultimate 
responsibility  to  oversee  the  Managers 
and  recommend  their  hiring, 
termination,  and  replacement. 

7.  No  Trustee  or  officer  of  the  Trust 
or  officer  or  director  of  the  Adviser  will 
own  directly  or  indirectly  (other  them 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  trustee, 
officer  or  director)  any  interest  in  a 
Manager  except  for  (i)  ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Adviser;  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  securities  of  a 
publicly-traded  company  that  is  either  a 
Manager  or  an  entity  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Manager. 

8.  Within  90  days  of  the  hiring  of  any 
new  Manager,  the  Adviser  will  furnish 
shareholders  (or,  if  the  Portfolio  serves 
as  a  funding  mediimi  for  any  sub- 
account of  a  registered  separate  account, 
the  Adviser  will  furnish  the  unit  holders 
of  the  sub-account)  with  respect  to  the 
appropriate  Portfolio  all  information 
about  the  new  Manager  that  would  be 
included  in  a  proxy  statement.  Such 
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information  will  include  any  changes 
caused  by  the  addition  of  a  new 
Manager.  To  meet  Uiis  condition,  the 
Adviser  will  provide  shareholders  (or,  if 
the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  then  by 
providing  unitholders  of  the  sub- 
account) with  an  information  statement 
meeting  the  requirements  of  Regulation 
14C,  Schedule  14C,  and  Item  22  of 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-232  Filed  1-5-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^2269;  File  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Amendment  No.  10  to  Reporting  Plan 
for  Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  inc.,  and  the  Boston,  Chicago, 
Philadelphia  and  Cincinnati  Stock 
Exchanges 

December  23, 1999. 

I.  Introduction 

On  December  6,  1999,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"),  on  behalf  of  itself  and  the 
Boston  Stock  Exchange,  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"),  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"),  and  the 
Cincinnati  Stock  Exchange 
("Cincinnati")  submitted  to  the 
Seciuities  and  Exchange  Commission 
("Commission"  or  "SEC")  Amendment 
No.  10  to  a  joint  transaction  reporting 
plan  ("Plan")'  for  Nasdaq/National 


'  Section  12(f)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  describes  the  circumstances  under 
which  an  exchange  may  trade  a  security  that  is  not 
listed  on  the  exchange,  i.e..  by  extending  unlisted 
trading  privileges  ("UTP")  to  the  security.  See  15 
U.S.C.  781(f).  Section  12(f)  required  exchanges  to 
apply  to  the  Commission  before  extending  UTP  to 
any  security.  In  order  to  approve  an  exchange  UTP 
application  for  a  registered  security  not  listed  on 
any  exchange  ("OTCVUTP"),  Section  12(f)  required 
the  Commission  to  determine  that  various  criteria 
had  been  met  concerning  fair  and  orderly  markets, 
the  protection  of  investors,  and  certain  national 
market  initiatives.  Section  12(f)  was  amended  on 
October  22,  1994;  the  amendment  removed  the 
application  requirement.  OTC/UTP  is  now  allowed 
only  pursuant  to  a  Commission  order  or  rule,  which 
is  to  be  issued  or  promulgated  under  essentially  the 


Market  ("Nasdaq/NM")  (previously 
referred  to  as  Nasdaq/NMS)  seciuities 
traded  on  an  exchange  on  an  unlisted  or 
listed  basis. 2  This  notice  and  order 
approves  the  amendment,  which  would 
add  Cincinnati  as  a  Participant  to  the 
Plan  and  make  technical  changes  to  the 
Plan  to  reflect  that  the  Midwest  Stock 
Exchange  now  is  called  the  Chicago 
Stock  Exchange. 

n.  Background 

The  Commission  originally  approved 
the  Plan  on  June  26, 1990.^  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/NM 
seciuities  listed  on  an  exchange  or 
traded  on  an  exchange  piu-suant  to  a 
grant  of  UTP."  The  Commission 
originally  approved  trading  pursuant  to 
the  Plan  on  a  one-year  pilot  basis,  with 
the  pilot  period  to  commence  when 
transaction  reporting  piu^uant  to  the 
Plan  commenced.  Accordingly,  the  pilot 
period  commenced  on  July  12,  1993.^ 
The  Plan  has  since  been  in  operation  on 
an  extended  pilot  basis.  ^ 


same  standards  that  previously  applied  to 
Commission  review  of  UTP  applications.  The 
present  order  fulfills  these  Section  12(f) 
requirements. 

2  The  signatories  to  the  Plan,  i.e.,  the  NASD,  the 
CHX  (previously,  the  Midwest  Stock  Exchange, 
Inc.),  the  PHLX,  and  the  BSE,  are  the 
"Participants."  The  BSE,  however,  joined  the  Plan 
as  a  "Limited  Participant,"  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
NM  securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange,  Inc.,  was  a  Participant 
to  the  Plan,  but  did  not  trade  securities  pursuant  to 
the  Plan,  and  withdrew  from  participation  in  the 
Plan  in  August  1994. 

^  See  Securities  Exchange  Act  Release  No.  28146 
()une  26,  1990),  55  FTl  27917  (July  6,  1990)  ("1990 
Approval  Order"). 

*  See  Section  12(f)(2)  of  the  Act.  See  also 
December  1998  Extension  Order,  infra  note  6,  for 
a  more  in  depth  description  of  the  Plan. 

'  See  letter  from  David  T.  Rusoff,  Foley  &  Lardner, 
to  Betsy  Prout,  Division  of  Market  Regulation,  SEC, 
dated  May  9,  1994. 

*  See  Securities  Exchange  Act  Release  No.  34371 
(July  13,  1994),  59  FR  37103  (July  20,  1994); 
Securities  Exchange  Act  Release  No.  35221  (January 
11,  1995),  60  FR  3886  (January  19,  1995);  Securities 
Exchange  ActRelease  No.  36102  (August  14, 1995). 
60  FR  43626  (August  22, 1995):  Securities  Exchange 
Act  Release  No.  36226  (September  13,  1995),  60  FR 
49029  (September  21, 1995);  Securities  Exchange 
Act  Release  No.  36368  (October  13,  1995),  60  FR 
54091  (October  19,  1995);  Securities  Exchange  Act 
Release  No.  36481  (November  13,  1995),  60  FR 
58119  (November  24,  1995);  Securities  Exchange 
Act  Release  No.  36589  (December  13, 1995),  60  FR 
65696  (December  20, 1995);  Securities  Exchange 
Act  Release  No.  36650  (December  28,  1995),  61  FR 
358  (January  4, 1996);  Securities  Exchange  Act 
Release  No.  36934  (March  6,  1996),  61  FR  10408 
(March  13, 1996);  Securities  Exchange  Act  Release 
No.  36985  (March  18,  1996),  61  FR  12122  (March 
25, 1996);  Securities  Exchange  Act  Release  No. 
37689  (September  16,  1996).  61  FR  50058 
(September  24,  1996);  Securities  Exchange  Act 
Release  No.  37772  (October  1,  1996),  61  FR  52980 
(October  9, 1996);  Securities  Exchange  Act  Release 
No.  38457  (March  31, 1997),  62  FR  16880  (.^pril  8, 


in.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others  of 
quotation  and  transaction  information 
in  "ehgible  securities,"  ^  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Acciuacy  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  Access; 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  Understandings  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer;  Dispute 
Resolution;  and  Method  of 
Determination  and  Imposition,  and 
Amoimt  of  Fees  and  Charges.* 

IV.  Discussion 

The  Commission  finds  that  it  is 
consistent  with  Section  llA^  of  the  Act 
to  add  Cincinnati  as  a  Participant  to  the 
Plan  and  to  make  technical  changes  to 
the  Plan  to  reflect  that  the  Midwest 
Stock  Exchange  is  now  called  the 
Chicago  Stock  Exchange.  Section  11 A  <* 
directs  the  Commission  to  facilitate  the 
development  of  a  national  market 
system  for  securities,  "having  due 
regard  for  the  public  interest,  the 
protection  of  investors,  and  the 


1997);  Securities  Exchange  Act  Release  No.  38794 
(June  30.  1997)  62  FR  36586  (July  8. 1997); 
Securities  Exchange  Act  Release  No.  39505 
(December  31, 1997)  63  FR  1515  (January  9,  1998); 
Securities  Exchange  Act  Release  No.  40151  (July  1, 
1998)  63  FR  36979  (July  8,  1998);  Securities 
Exchange  Act  Release  No.  40869  (December  31, 
1998),  64  FR  1834  Oanuar>'  12.  1999)  ("December 
1998  Extension  Order");  and  Securities  Exchange 
Act  Release  No.  41392  (May  12,  1999),  64  FR  27839 
(May  21,  1999)  ("May  1999  Approval  Order"); 
Securities  Exchange  Act  Release  No.  42268 
(December  23,  1999). 

'The  Plan  defines  "eligible  security"  as  any 
Nasdaq/NM  security  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act  or  that 
is  listed  on  a  national  securities  exchange.  On  May 
12,  1999,  the  Commission  expanded  the  number  of 
eligible  Nasdaq/NM  securities  that  may  be  traded 
by  the  CHX  pursuant  to  the  Plan  from  500  to  1000. 
[See  May  1999  Approval  Order,  supra)  note  6. 

'The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  ar« 
contained  in  the  original  filing  which  is  available 
for  inspection  and  copying  in  the  Commission's 
public  reference  room. 

'  15  U.S.C.  78k-l.  In  approving  this  amendment, 
the  Commission  has  considered  the  amendment's 
impact  on  efficiency,  competition,  and  capital 
formations.  15  U.S.C.  78(c)(f). 
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maintenance  of  I  lir  and  orderly 
markets,"  and  ci  es  as  an  objective  of 
that  system  the  '  fair  competition  *   *   * 
between  exchanj  ,e  markets  and  markets 
other  than  excha  age  markets." '°  When 
the  Commission  first  approved  the  Plan 
on  a  pilot  basis,  t  found  that  the  Plan 
"should  enhance  market  efficiency  and 
fair  competition,  avoid  investor 
confusion,  and  f  icilitate  regulatory 
siuveillance  of  c  sncurrent  exchange  and 
OTC  trading."  "  The  Commission  now 
finds  that  adding  a  Participant  to  the 
Plan  furthers  th€  se  same  goals. 

Section  IC  of  i  he  Plan  provides  that 
a  national  securi  ties  exchange  in  whose 
market  eligible  s  scurities  become 
traded,  may  beci  ime  a  Participant, 
provided  that  th  3  exchange  executes  a 
copy  of  the  Plan  and  pays  its  share  of 
development  co  ts  as  specified  in 
Section  XIV  of  i  le  Plan.  Cincinnati  has 
filed  an  execute^  I  copy  of  the  Plan  with 
the  Commission  and  the  Participants 
have  representei  i  to  the  Commission 
that  Cincinnati  has  paid  its  share  of  the 
development  co  ;ts  specified  in  Section 
XTV  of  the  Plan.  Accordingly,  the 
Commission  fim  Is  that  Cincinnati  has 
satisfied  the  reqi  lirements  listed  in  the 
Plan  to  become  i  participant. 

The  Commiss  on  also  finds  that  the 
technical  amenc  ments  to  the  Plan  are 
consistent  with  iie  Act.  The 
Commission  bel  ieves  that  the  Plan 
should  accurate  y  reflect  the 
Participants.  Thus,  it  is  appropriate  that 
all  references  to  the  Midwest  Stock 
Exchange  are  ch  anged  to  the  Chicago 
Stock  Exchange  and  that  the  Plan  itself 
be  modified  to  j  rovide  for  a  symbol  for 
CHX. 


V.  Solicitation  (f  Comment 


pel  sons  i 


copi 


Interested 
submit  written 
arguments  conc*ming 
including  whether 
amendment  is 
Persons  making 
should  file  six 
Secretary,  Securities 
Commission,  4 
Washington,  DC! 
the  submission 
amendments,  all 
with  respect  to 
amendment  tha  t 
Commission, 
communicatioiis 
proposed  amenpment 
Commission  a 
those  that  may 
public  in  accordance 
provisions  of  5 
available  for  in  i 


■o  15  U.S.C.  78k- 
^^ See  supra  note 


are  invited  to 
( lata,  views  and 

the  foregoing, 
the  proposed 
donsistent  with  the  Act. 
written  submissions 
ies  thereof  with  the 
and  Exchange 
0  Fifth  Street  NW, 
20549-0609.  Copies  of 
all  subsequent 
written  statements 
:he  proposed 
are  filed  with  the 
1  all  written 
relating  to  the 

between  the 
any  person,  other  than 
36  withheld  from  the 

with  the 
U.S.C.  552,  will  be 
pection  and  copying  at 


nd 


(a)(l)(C)(ii). 


the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  February  10,  2000. 

VI.  Conclusion 

It  is  therefore  ordered,  pxu-suant  to 
Sections  12(f)  and  llA  of  the  Act  and 
paragraph  (c)(2)  of  Rule  llAa3-2 
thereunder,  that  Amendment  No.  10  to 
the  Plan,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-279  Filed  1-5-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD1 7-99-01 3] 

Application  for  Recertification  of 
Prince  William  Sound  Regional 
Citizens'  Advisory  Council 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  The  Coast  Guard  aimounces 
the  availability  of  the  application  for 
recertification  submitted  by  the  Prince 
William  Sound  Regional  Citizens' 
Advisory  Council  (PWSRCAC).  A 
recertification  would  be  valid  for  a  year. 
Under  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990,  the  Coast  Guard 
also  may  certify,  on  an  annual  basis,  an 
alternative  voluntary  advisory  group 
instead  of  the  Regional  Citizens' 
Advisory  Council  for  Prince  William 
Sound. 

DATES:  Comments  must  reach  the 
Seventeenth  Coast  Guard  District  on  or 
before  February  7,  2000. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Seventeenth  Coast 
Guard  District  (mor),  P.O.  Box  25517, 
Juneau,  AK  99802.  You  may  also  deliver 
them  to  the  Juneau  Federal  Building, 
room  753,  709  W  9th  Juneau,  AK 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Seventeenth  Coast  Guard  District 
maintains  the  public  docket  for  this 
recertification  process.  Comments 
regarding  recertification  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  the  Juneau 
Federal  Building,  room  753,  709  W  9th 
Juneau,  AK,  between  8  a.m.  and  4  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  You  may  also  access  this 
docket  via  the  ARRT  web  site: 
www.  akrrt.  org. 

A  copy  of  the  application  is  also 
available  for  inspection  at  the  Prince 
William  Sound  Regional  Citizens' 
Advisory  Council's  Offices,  at  3709 
Spenard  Rd.,  Anchorage,  Alaska,  99503 
or  154  Fairbanks  Dr.,  P.O.  Box  3089, 
Valdez,  Alaska,  99686,  between  the 
hours  of  8  a.m.  and  5  p.m.  Monday 
through  Friday.  The  telephone  number 
is  (907)  277-7222  in  Anchorage,  Alaska 
and  (907)  835-5957  in  Valdez,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  regarding  the 
PWSRCAC,  see  their  web  site: 
www.pwsrcac.org.  For  questions  on 
viewing,  or  submitting  material  to  the 
docket  contact  LCDR  Larry  Musarra, 
Seventeenth  Coast  Guard  District  (mor), 
(907)463-2211. 
SUPPLEMENTARY  INFORMATION: 


'2  17  CFR  20O.3O-3(a)(29). 


\ 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  It  solicits 
comments  from  interested  groups 
including  oil  terminal  facility  ov«iers 
and  operators,  owners  and  operators  of 
crude  oil  tankers  calling  at  terminal 
facilities,  and  fishing,  aquacultural, 
recreational  and  environmental  citizens 
groups,  concerning  the  recertification 
apphcation  of  PWSRCAC.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGDl  7-99-01 3)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  two  copies  of  all  comments  and 
attachments  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stemiped,  self- 
addressed  postcards  or  envelopes. 
The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (m), 
17th  Coast  Guard  District,  P.O.  Box 
25517,  Juneau,  AK  99802.  The  request 
should  include  the  reasons  why  a 
hearing  would  be  beneficial.  If  there  is 
sufficient  evidence  to  determine  that 
oral  presentations  will  aid  this 
recertification  process,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  published  guidelines 
on  December  31.  1992  (57  FR  626000), 
to  assist  groups  seeking  recertification 
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under  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990  (33  U.S.C.  2732) 
(the  Act).  The  Coast  Guard  issued  a 
pohcy  statement  on  July  7,  1993  (58  FR 
36505),  to  clarify  the  factors  that  the 
Coast  Guard  would  be  considering  in 
making  its  determination  as  to  whether 
advisory  groups  should  be  certified  in 
accordance  with  the  Act;  and  the 
procedures  which  the  Coast  Guard 
would  follow  in  meeting  its  certification 
responsibilities  under  the  Act. 

The  Coast  Guard  has  received  an 
application  for  recertification  of 
PWSRCAC,  the  currently  certified 
advisory  group  for  the  Prince  William 
Soimd  region.  In  accordance  with  the 
review  and  certification  process 
contained  in  the  policy  statement,  the 
Coast  Gueird  aimoimces  the  availability 
of  that  application. 

At  the  conclusion  of  the  comment 
period,  the  Coast  Guard  will  review  all 
application  materials  and  comments 
received  and  will  take  one  of  the 
following  actions: 

(a)  Recertify  the  advisory  group  under 
33  U.S.C.  2732(o). 

(b)  Issue  a  conditional  recertification 
for  a  period  of  90  days,  with  a  statement 
of  any  discrepancies,  which  must  be 
corrected  to  qualify  for  recertification 
for  the  remainder  of  the  year. 

(c)  Deny  recertification  of  the  advisory 
group  if  the  Coast  Guard  finds  that  the 
group  is  not  broadly  representative  of 
the  interests  and  communities  in  the 
area  or  is  not  adequately  fostering  the 

-goals  and  purposes  of  33  U.S.C.  2732. 

The  Coast  Guard  will  notify 
PWSRCAC  by  letter  of  the  action  taken 
on  its  application.  A  notice  will  be 
published  in  the  Federal  Register  to 
advise  the  public  of  the  Coast  Guard's 
determination. 

Dated:  December  28,  1999. 
T.J.  Barrett, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventeenth  Coast  Guard  District. 

[FR  Doc.  00-249  Filed  1-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
Coast  Guard 

Woodrow  Wilson  Bridge;  Potomac 
River,  District  of  Columbia  and  Prince 
George's  County,  MD 

agency:  Federal  Highway 
Administration,  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  hearing;  request 
for  comments. 


summary:  The  Federal  Highway 
Administration  together  with  the  Coast 
Guard,  U.S.  Army  Corps  of  Engineers, 
District  of  Coliunbia  Department  of 
Health,  Maryland  State  Highway 
Administration,  Virginia  Department  of 
Transportation  and  Maryland 
Department  of  Enviroiunent  will  hold 
two  public  hearings  to  receive  • 

information  concerning  the 
environmental  and  navigational  impacts 
of  the  replacement  of  the  Woodrow 
Wilson  Bridge.  The  bridge  is  located  on 
Interstate  495/95  where  it  crosses  the 
Potomac  River,  mile  103.80,  at  District 
of  Colmnbia  and  Prince  George's 
County,  Maryland.  The  hearings  will 
allow  interested  persons  to  present 
comments  and  information  concerning 
the  bridge  alternative  under 
consideration. 

DATES:  The  hearing  will  start  7  p.m.  on 
Tuesday,  February  8,  and  Thursday, 
February  10,  2000  and  display  materials 
will  be  available  beginning  at  5:30  p.m. 
on  these  dates.  Comments  must  be 
received  by  February  25,  2000.  Requests 
to  speak  at  either  hearing  and  requests 
for  services  must  be  received  by 
February  1,  2000. 

ADDRESSES:  The  hearing  on  February  8 
will  be  held  at  Best  Western  Potomac 
View,  6400  Oxon  Hill  Road,  Oxon  Hill, 
Maryland  20745.  On  February  10,  the 
hearing  will  be  at  Radisson  Hotel — Old 
Town  Alexandria,  901  North  Fairfax 
Street,  Alexandria,  Virginia  22314. 
Written  comments  may  be  submitted  to, 
and  will  be  available  for  examination 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
at  the  office  of  the  Commander  (Aowb), 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23703- 
5004.  Please  submit  all  comments  in  an 
unbound  format,  no  larger  than  8  by  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
Requests  to  speak  at  either  hearing 
and  requests  to  be  placed  on  the  project 
mailing  lists  may  be  submitted  to  Ms. 
Norine  Walker,  P.E.,  at  the  Woodrow 
Wilson  Bridge  Center,  1800  Duke  Street, 
Suite  200,  Alexandria,  Virginia  22314  or 
6009  Oxon  Hill  Road,  Suite  410.  Oxon 
Hill,  Maryland  20745. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Gerner,  Project  Manager  (FHWA), 
Woodrow  Wilson  Bridge  Center,  1800 
Duke  Street,  Suite  200,  Alexandria, 
Virginia  22314  (703  519-9800);  Mr.  N.E. 
Mpras,  Chief,  Office  of  Bridge 
Administration,  Commandant  (G-OPT), 
U.S.  Coast  Guard,  2100  Second  Street, 
SW,  Washington,  DC  20593  (202  267- 


0368);  or  Ms.  Ann  Deaton,  Chief,  Bridge 
Administration  Branch,  Fifth  Coast 
Guard  District,  Federal  Building,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  (757  398-6222). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Highway  Administration 
(FHWA)  proposes  to  replace  the 
Woodrow  Wilson  Bridge  over  the 
Potomac  River  and  to  modify  the 
associated  roadway  and  interchanges  in 
a  7.5  mile  section  of  I-95/I-495  (Capital 
Beltway)  from  west  of  Telegraph  Road 
(VA  241)  in  Virginia  to  east  of  Indian 
Head  Highway  (MD  210)  in  Maryland. 
The  western  portion  of  the  project 
corridor  is  located  in  Fairfax  Counfy 
and  the  City  of  Alexandria  in  Virginia. 
The  drawspans  on  the  Woodrow  Wilson 
Bridge  are  located  in  the  southern  tip  of 
the  District  of  Columbia.  The  eastern 
portion  of  the  corridor  is  located  in 
Prince  George's  County,  Maryland.  The 
purpose  of  the  proposed  action  is  to 
address  existing  capacity  constraints, 
safety,  and  structiu-al  deficiencies 
associated  with  the  Woodrow  Wilson 
Bridge,  and  to  enhance  vehicular 
mobility  in  the  corridor  while 
addressing  environmental  and 
commimity  concerns. 

The  new  Woodrow  Wilson  Bridge 
will  replace  the  existing  bridge  with  two 
new,  parallel,  double  leaf,  bascule 
drawbridges,  each  with  a  366-foot  span 
and  a  clearance  of  70  feet  over  the 
navigation  channel.  One  span  will  carry 
eastboimd  traffic  and  the  other 
westbound  traffic,  and  the  structure  will 
be  constructed  approximately  30  feet 
south  of  the  existing  bridge.  The 
westbound  span,  carrying  the  iimer  loop 
of  the  Capital  Beltway,  would  be  124 
feet  wide,  including  a  12-foot  wide 
pedestrian/bicycle  facility  with  a  2-foot 
wide  barrier.  The  eastbound  span, 
carrying  the  outer  loop  of  the  Capital 
Beltway,  would  be  110  feet  wide.  Eleven 
"V"-shaped,  concrete  piers  will  support 
the  bridges.  The  bridges  will  be 
protected  at  the  navigational  chaimel  by 
twelve,  45-foot  diameter,  sheet  pile 
dolphins  with  a  pipe  pile  supported, 
concrete  guideway  with  fendering  north 
and  south  of  the  bridge  piers.  The 
bridges  would  include  a  total  of  12  lanes 
(six  lanes  in  each  direction).  Each  bridge 
is  4,100  feet  long,  over  Maryland  water, 
with  a  total  length  of  6,075  feet. 

The  FHWA  is  the  lead  Federal  agency 
for  the  environmental  documentation 
for  this  project.  The  Coast  Guard  has 
been  involved  as  a  cooperating  agency 
during  the  preparation  of  the  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS).  The  U.S.  Coast 
Guard  is  the  Federal  agency  responsible 
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for  protecting  thi !  freedom  of  navigation 
with  due  considi  (ration  being  given  to 
the  quality  of  th«  i  human  environment 
and  by  taking  a  I  lalanced  approach  to 
total  transportati  on  systems,  both  land 
and  water  modes.  The  Coast  Guard  must 
ensure  that  prop  osed  bridge  projects 
provide  for  the  r  sasonable  needs  of 
present  and  pros  pective  marine 
transportation,  literested  and  affected 
parties  are  reque  sted  to  express  their 
views,  in  writinj  .  on  the  impacts  of  the 
construction  of  t  le  proposed  bridges  on 
navigation  and  t  le  quality  of  the  himian 
environment,  including  impacts  on 
historic,  recreati  Qnal,  endangered 
species,  and  wetlands,  giving  sufficient 
detail  to  estabh^i  a  clear  understanding 
of  their  reasons  or  support  of  or 
opposition  to  th  >  proposed  work. 

Procedural 


ai  d 


thit 
:  eitl  ler 


1800 


Individuals 
organizations 
testimony  at 
to  be  placed  on 
may  submit  a 
Walker.  P.E.,  at 
Bridge  Center, 
200,  Alexandria 
Oxon  Hill  Road 
Maryland  2074^ 
should  be  recei>  ed 
February  1,200) 
proper  schedule 
Attendees  at  the 
present  testimoi  ly 
previously  mad ; 
follow  those  on 
established  list, 
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on  the  mailing 
and  other  exhibits 
addition  to  oral 
Hearing  may  be 
Walker  at  the 
until  February 
included  in  the 
Transcript. 


representatives  of 

wish  to  present 

Hearing  or  who  want 
he  project  mailing  list, 

to  Ms.  Norine 
he  Woodrow  Wilson 

Duke  Street,  Suite 
Virginia  22314  or  6009 
Suite  410,  Oxon  Hill, 
.  Requests  to  speak 

no  later  than 
in  order  to  ensure 
of  the  hearing, 
hearing  who  wish  to 

and  have  not 
a  request  to  do  so,  will 
the  previously 
Brochures  and  forms  for 

will  be  sent  to  those 
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in  lieu  of  or  in 
presentation  at  the 
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imder  ADDRESSES 

2000.  in  order  to  be 
Public  Hearing 


a(  dress 
:5 


Services  for  Individuals 


InformatioD  on 
WithDisabilitiis 

Appropriate  i  luxiliary  aids  and 
services  for  qua  lified  individuals  with 
disabilities  or  n  on-English  speaking 
persons  will  be  provided  upon  request. 
Please  submit  r  squests  for  these  services 
to  Ms.  Norine  \  /alker,  at  the  address 
under  ADDRESSES  in  writing  or  by 
calling  either  of  the  Woodrow  Wilson 
Bridge  Centers  kt  703-51»-9800  or  301- 
686-0000  or  fajc  request  to  703-548- 
4593  or  301-808-0001  or  teletype  to  1 
800-735-2258  MD  Statewide  toll  free). 
Any  requests  f (  r  an  oral  or  sign 
language  interj  reter  must  be  received  by 
February  1,  20^0. 


Dated:  December  30,  1999. 

George  K.  Frick,  Jr.. 

Acting  Division  Administrator,  Federal 
Highway  Administration. 

Terry  M.  Cross, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 

Operations  Policy. 

[FR  Doc.  00-258  Filed  1-5-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  1999-6722] 

Merchant  Marir>e  Personnel  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 

summary:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  and  its  working  groups  will 
meet  to  discuss  various  issues  relating 
to  the  training  and  fitness  of  merchant 
marine  personnel.  MERPAC  advises  the 
Secretary  of  Transportation  on  matters 
relating  to  the  training,  qualifications, 
licensing,  certification  and  fitness  of 
seamen  serving  in  the  U.S.  merchant 
marine.  All  meetings  will  be  open  to  the 
public. 

DATES:  MERPAC  will  meet  on  Tuesday. 
January  25.  2000.  from  8  a.m.  to  4  p.m. 
and  on  Wednesday.  January  26.  2000. 
from  8  a.m.  to  4  p.m.  These  meetings 
may  adjourn  early  if  all  business  is 
finished.  Written  material  and  requests 
to  make  oral  presentations  should  reach 
the  Coast  Guard  on  or  before  January  11. 
2000.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  should 
reach  the  Coast  Guard  on  or  before 
January  4,  2000. 

ADDRESSES:  MERPAC  will  meet  on  both 
days  in  Room  A-300  of  the  Maritime 
Institute  of  Technology  and  Graduate 
Studies  (MITAGS).  5700  Hammonds 
Ferry  Road.  Linthicum  Heights.  MD 
21090.  Further  directions  regarding  the 
location  of  MITAGS  may  be  obtained  by 
contacting  Ms.  Kate  Gossard  of  MITAGS 
at  (410)  859-5700.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Commander  Steven  J. 
Boyle.  Commandant  (G-MSO-1).  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW,  Washington.  DC  20593-0001. 
This  notice  is  available  on  the  Internet 
at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Steven  J.  Boyle,  Executive 
Director  of  MERPAC.  or  Mr.  Mark  C. 
Gould.  Assistant  to  the  Executive 
Director,  telephone  202-267-0229.  fax 


202-267-4570.  or  e-mail 
mgould@comdt.uscg.mil. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  imder  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  January  25,  2000,  Meeting 

The  full  committee  will  meet  to 
discuss  the  objectives  for  the  meeting. 
The  committee  vdll  then  break  up  into 
the  following  working  groups:  the 
working  group  on  the  International 
Convention  on  the  Standards  of 
Training,  Certification  and 
Watchkeeping  (STCW),  specifically 
addressing  the  Assessment  of 
Proficiencies  as  Mandated  by  the 
Amended  1995  STCW  Convention;  the 
working  group  on  the  Methods  of 
Demonstrating  Competence  in  Crisis 
Management  and  Hmnan  Behavior,  and; 
the  working  group  on  Simulator 
Standards  for  Demonstrating 
Competence  in  Ratings  Forming  Part  of 
a  Navigational  Watch.  New  working 
groups  may  be  formed  to  address  any 
new  issues  or  tasks.  At  the  end  of  the 
day.  the  working  groups  will  make  a 
report  to  the  full  committee  on  what  has 
been  accomplished  in  their  meetings. 
No  action  will  be  taken  on  these  reports 
on  this  date. 

Agenda  of  January  26,  2000,  Meeting 

The  agenda  includes  the  following: 

(1)  Introduction. 

(2)  Working  Group  Reports. 

(a)  Assessment  of  Proficiencies  as 
Mandated  by  the  Amended  1995  STCW 
Convention 

(b)  Methods  of  Demonstrating 
Competence  in  Crisis  Maneigement  and 
Human  Behavior 

(c)  Simulator  Standards  for 
Demonstrating  Competence  in  Ratings 

Forming  Part  of  a  Navigational  Watch 

(3)  Other  items  to  be  discussed: 

(a)  Standing  Committee — Prevention 
Through  People 

(b)  STCW  developments 

(c)  Other  items  brought  up  for 
discussion  by  the  committee  or  the 
public 

Procedural 

Both  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may 
adjoiun  early  if  all  business  is  finished. 
At  the  Chair's  discretion,  members  of 
the  public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  January  11.  2000. 
Written  material  for  distribution  at  a 
meeting  should  also  reach  the  Coast 
Guard  no  later  than  January  11.  2000.  If 
you  would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
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committee  or  subcommittee  in  advance 
of  a  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
January  4,  2000. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  December  21, 1999. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  00-248  Filed  1-5-00;  8:45  am] 
BILLING  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  IMaps 
for  l^nai  Airport,  l^nai  City,  HA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 
determination  that  the  noise  exposiu-e 
maps  submitted  by  the  State  of  Hawaii, 
Department  of  Transportation,  for  Lanai 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  December  23,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Welhouse,  Airport  Planner, 
Federal  Aviation  Administration, 
Honolulu  Airports  District  Office,  P.O. 
Box  50244,  Honolulu,  Hawaii  96850- 
0001,  Telephone  808/541-1243,  Street 
Address:  Federal  Building,  300  Ala 
Moana  Boulevard,  Room  7-128, 
Honolulu,  Hawaii,  96813.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Lanai  Airport  are  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  December  23,  1999. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
{hereinafter  referred  to  as  "the  Act").,  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 


of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii,  Department  of  transportation. 
The  specific  maps  under  consideration 
are  Figure  4-1,  "Base  Year  (1999)  Noise 
Exposure  Map"  and  Figiu-e  5-1,  "5-Year 
(2004)  Noise  Exposure  Map,"  in  the 
submission.  The  FAA  has  determined 
that  the  maps  for  the  Lanai  Airport  are 
in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  December  23,  1999.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  Umited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
conunitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

It  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  imder  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposm-e  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 


onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  rehed  on 
the  certification  by  the  airport  operator, 
under  section  150.16  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplisheid. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration, 
Coirununity  and  Environmental  Needs 
Division,  APP-600,  800  bidependence 
Avenue,  SW,  Washington,  D.C.  20591. 
Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  AWP-600,  15000  Aviation 
Boulevard,  Room  3012,  Hawthorne, 
California  90261 
Federal  Aviation  Administration, 
Honolidu  Airports  District  Office, 
Federal  Building,  300  Ala  Moana 
Boulevard,  Room  7-128,  Honolidu, 
Hawaii  96813 
State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
District  Office  Manager,  Kahului 
Airport,  Kahului,  Maui,  Hawaii  96732 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California  on 
December  23,  1999. 
Ellsworth  L.  Chan, 

Acting  Manager.  Airports  Division,  AWP-600. 
Western-Pacific  Region. 
[FR  Doc.  00-246  Filed  1-5-00;  8:45  am] 
BILUNG  CODE  1410-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-99-46] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
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Regulations  (14  CFR  Chapter  I), 
dispositions  of  :ertain  petitions 
previously  rece  ived,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awweness  of,  and 
participation  ir ,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  n  )r  the  inclusion  or 
omission  of  inf  )rmation  in  the  summary 
is  intended  to  a  ffect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conune  its  on  petitions  received 
must  identify  t]  le  petition  docket 
number  involvi  (d  and  must  be  received 
on  or  before  January  26.  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  trip  icate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  I  ocket  No. ,  800 

Independence  Avenue,  SW.. 
Washington,  DC.  20591. 

Comments  n  ay  also  be  sent 
electronically  1  a  the  following  internet 
address:  9_NFRM_cmtsfaa.gov. 

The  petition  any  comments  received, 
and  a  copy  of  a  ny  final  disposition  are 
filed  in  the  ass  gned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independeince  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202) ;  167-8029  Office  of 
Rulemaking  (y^RM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  VVashington,  DC  20591. 

This  notice  is  published  pursuant  to 
(e),  and  (g)  of  §11.27  of 


paragraphs  (c) 

Part  11  of  the  federal  Aviation 

Regulations  (1 1  CFR  part  11). 

Issued  in  Was  lington,  DC,  on  December 
30,  1999. 
Donald  P.  Byrn^, 
Assistant  Chief  ^  Counsel  for  Regulations. 

Petitions  for  E  temption 

Docitet  No.  •29644. 

Petitioner:  /  merican  Freightways,  Inc. 
(AFI). 

Section  oftlfe  FAR  Affected:  14  CFR 
61.57(e)(3). 

Description 
permit  AFI  pi 

takeoff  and  laiding  recent  experience 
requirements  )f  §  61.57(b)  for  the  Cessna 
Model  525  Cil  ationjet  by  meeting  the 
night  takeoff  i  nd  landing  recent 
experience  re(  uirements  for  the  Cessna 
Model  550  Cil  ation  11. 

DocJ^etJVo.:  29853. 

Petitioner:  ]  IG  Design,  Inc. 

Section  oft\ie  FAR  Affected:  14  CFR 
25.857(e). 


of  Relief  Sought:  To 
ots  to  meet  the  night 


Description  of  Relief  Sought:  To 
permit  installation  of  a  two-place 
courier  seat  for  carriage  of  two  non- 
crewmembers  in  McDonnell  Douglas 
DC10-30F  and  -40F  freighter  airplanes. 
Docket  No.:  29788. 
Petitioner:  Brian  W.  Dodson,  Ph.D. 
Section  of  the  FAR  Affected:  14  CFR 
103.1(e). 

Description  of  Relief  Sought:  To 
permit  Brian  W.  Dodson.  Ph.D.,  to 
operate,  under  the  other  provisions  of 
part  103,  powered  single-seat  ultralight 
vehicles  with  a  maximiun  empty  weight 
of  496  pounds,  a  maximum  fuel 
capacity  of  10  gallons,  a  maximum 
power-off  stall  speed  of  35  knots  at 
mean  sea  level  (MSL),  and  a  maximum 
sustained  level  air  speed  of  75  knots  at 
MSL. 

DocJtet  No..  29796. 
Petitioner:  Save-A-Connie,  Inc. 
Section  of  the  FAR  Affected:  14  CFR 
91.315. 

Description  of  Relief  Sough  t:To 
permit  Save-A-Connie,  Inc.,  to  operate 
its  Lockheed  Super  Constellation  and  its 
Martin  404  aircraft  to  carry  passengers 
on  local  flights  for  compensation  or  hire 
on  demonstration  or  promotional 
flights. 
Docitet  No.  .-29782. 
Petitioner:  Roy  Earnest  Duckworth. 
Section  of  the  FAR  Affected:  14  CFR 
61.129(c)(4)(ii). 

Description  of  Relief  Sought:  To 
permit  Mr.  Roy  Earnest  Duckworth  to 
obtain  a  commercial  pilot  certificate 
with  a  rotorcraft  category  and  helicopter 
class  rating  without  accomplishing  the 
requirement  for  5  hours  of  solo  night 
flight. 

DocJtet  No.;  29773. 
Petitioner:  Experimental  Aircraft 
Association,  Inc.,  and  the  EAA  Aviation 
Foundation,  Inc.  (Foundation). 

Section  of  the  FAR  Affected:  14  CFR 
119.5(g).  119.21(a).  135.251.  and 
135.255,  and  appendixes  I  and  J  to  part 
121. 

Description  of  Relief  Sought:  To 
permit  the  Foundation  to  operate  its 
Douglas  DC-3,  Ford  Tri-Motor,  and 
various  single-engine  aircraft,  which  are 
certificated  in  the  standard  category,  for 
the  purpose  of  carrying  passengers  for 
compensation  or  hire. 
Docitet  No.;  29825. 
Petitioner:  Jamco  America.  Inc. 
Section  of  the  FAR  Affected:  14  CFR 
21.235(b)(3). 

Description  of  Relief  Sought:  To 
permit  the  issuance  of  export 
airworthiness  approvals  for  class  II  and 
class  ni  products  manufactured  and 
located  at  Jamco  Corporation's  facilities 
in  Tokyo,  Japan. 


Dispositions  of  Petitions 

DocJtef  No.;  22441. 

Petitioner:  United  Airlines,  Inc. 
(UAL). 

Section  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii).  121.440(a),  and 
121.441(a)(1)  and  (b)(1),  appendix  F  to 
part  121,  and  Special  Federal  Aviation 
Regulation  No.  58,  paragraph 
6(b)(3)(ii)(A). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  UAL  to  combine 
recurrent  flight  and  ground  training  and 
proficiency  checks  for  UAL's  pilots  in 
command,  seconds  in  command,  and 
flight  engineers  in  a  single  annual 
training  and  proficiency  evaluation 
program,  that  is.  a  single-visit  training 
program. 


GRANT.  12/7/99.  Exemption  No.  3451L 

Docket  No.:  29771. 

Petitioner:  John  S.  Grofcsik. 

Section  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  John  S. 
Grofcsik  to  act  as  a  pilot  in  operations 
conducted  imder  part  121  after  reaching 
your  60'*'  birthday. 

DENIAL.  12/7/99,  Exemption  No.  7083 

Docket  No.:  29749. 

Petitioner:  F.S.  Air  Service,  Inc.. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  F.S.  Air  Service, 
Inc.,  pilots  to  accomplish  a  line 
operational  evaluation  in  a  Level  C  or 
Level  D  flight  simulator  in  lieu  of  a  line 
check  in  an  aircraft. 

DENIAL.  12/7/99,  Exemption  No.  7084 

Docket  No.:  29783. 

Petitioner:  Indianapolis  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Indianapolis 
Aviation,  Inc.,  to  operate  its  Beechcraft 
Super  King  Air  B200  (Registration  No. 
N282CT,  Serial  No.  BB-1002)  under 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

GRANT,  11/30/99,  Exemption  No.  7082 

Docket  No.:  29816. 

Petitioner:  Columbia  Air  L.L.C. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Colvunbia  Air 
L.L.C.  pilots  to  accomplish  a  line 
operational  evaluation  (LOE)  in  a  Level 
C  or  Level  D  flight  simulator  in  lieu  of 
a  line  check  in  an  aircraft. 

DENIAL,  11/19/99.  Exemption  No.  7077 

Docket  No.:  26029. 
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Petitioner;  ABX  Air,  Inc.  (ABX). 

Section  of  the  FAR  Affected:  14  CFR 
121.503(b),  121.505(a),  and  121.511(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ABX's  pilots  and 
flight  engineers  to  complete  certain 
transcontinental  flight  schedules  before 
being  provided  with  at  least  16  hours  of 
rest. 

GRANT,  11/19/99.  Exemption  No. 
5167E 

Docket  No.:  29871. 

Petitioner:  Construcciones 
Aeronauticas,  S.A.  (CASA). 

Section  of  the  FAR  Affected:  14  CFR 
25.723. 

Description  of  Relief  Sought/ 
Disposition:  To  grant  CASA  a  partial 
exemption  from  25.723  to  the  extent 
necessary  to  permit  type  certification  of 
the  Model  C-295  airplane. 

PARTIAL  GRANT.  12/17/99.  Exemption 
No.  7088 

Docket  No.:  25863. 

Petitioner:  Department  of  Defense 
(DOD). 

Section  of  the  FAR  Affected:  14  CFR 
91.117(a)  and  (b),  91.159(a).  and 
91.209(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  DOD  to 
conduct  air  operations  in  support  of 
drug  law  enforcement  and  traffic 
interdiction  without  meeting  certain 
requirements  pertaining  to  (1)  aircraft 
speed,  (2)  cruising  altitudes  for  flights 
conducted  under  visual  flight  rules,  and 
(3)  the  use  of  aircraft  position  lights. 

GRANT,  9/25/99,  Exemption  No.  5100E 

Docket  No.:  29751. 

Petitioner:  United  Way  of  Northwest 
Illinois,  Inc.  (United  Way),  and  the 
Freeport  Pilots  Association  (FPA). 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  allow  the  FPA  to 
conduct  local  sightseeing  flights  at 
Freeport  Albertus  Airport,  for  the 
United  Way  campaign  kickoff  hosted  by 
the  United  Way  on  September  18,  1999, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRANT,  9/1 7/99,  Exemption  No.  6996 

Docket  No.:  29682. 

Petitioner:  GE  Engine  Services — 
Corporate  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GE  Engine 
Services — Corporate  Aviation,  Inc., 


doing  business  as  Garrett  Aviation 
Services,  to  place  and  maintain  copies 
of  its  inspection  procedures  manual 
(IPM)  in  strategic  locations  throughout 
its  maintenance  facility  rather  than 
giving  a  copy  of  the  IPM  to  each  of  its 
supervisory  and  inspection  personnel. 

GRANT,  12/16/99,  Exemption  No.  7089 

Docket  No.:  29792. 

Petitioner:  Tennessee  Technical 
Services,  L.L.C. 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tennessee 
Technical  Services,  L.L.C,  to  place 
copies  of  its  inspection  procedures 
manual  (IPM)  in  strategic  locations 
throughout  its  repair  station  rather  than 
giving  a  copy  of  its  IPM  to  each  of  its 
supervisory  and  inspection  personnel. 

GRANT,  12/23/99,  Exemption  No.  7092 

Docket  No.:  29234. 

Petitioner:  Cowboy  Transportation 
Company. 

Section  of  the  FAR  Affected:  14  CFR 
135.163(f)(2),  135.411(c),  and/or 
135.421(c)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cowboy  to 
conduct  passenger-carrying  operations 
imder  instriunent  flight  rules  (IFR)  in  its 
single-engine  aircraft  without 
complying  with  certain  equipment  and 
maintenance  requirements  of  part  135. 

DENIAL,  12/23/99,  Exemption  No.  7091 
IFR  Doc.  00-247  Filed  1-5-O0;  8:45  am] 

BILLING  COOE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub-No.  2)  and  (Sub- 
No.  5)] 

Decision:  Railroad  Cost  Recovery 
Procedures  and  Quarterly  Rail  Cost 
Adjustment  Factor 

Decided:  December  29,  1999. 

In  this  decision,  we  grant  the  request 
of  Western  Coal  Traffic  League  (WCTL) 
to  inspect  all  RCAF  workpapers  used  in 
developing  the  Rail  Cost  Adjustment 
Factor  (RCAF).  We  order  the  American 
Association  of  Railroads  (AAR)  to  make 
available  for  inspection  the  confidential 
RCAF  workpapers  under  the  condition 
that  the  proprietary  workpapers  are 
subject  to  a  standard  protective  order 
and  treated  as  "Highly  Confidential." 

Background 

Under  the  provisions  of  49  U.S.C. 
10708,  the  Board  periodically  issues  the 


RCAF,  which  is  an  index  reflecting 
changes  in  railroad  costs.  The  RCAF 
data  are  developed  by  the  AAR,  and  are 
reviewed  by  Board  staff  and  audited  by 
an  independent  accounting  firm.^ 

In  a  filing  transmitting  to  the  Board  its 
data  for  the  fourth  quarter  1999  RCAF, 
the  AAR  disclosed  that  the  previous 
quarter's  filing  contained  an  error  in  the 
calculation  of  the  weights  for  the 
Materials  and  Supplies  component  of 
the  RCAF  for  tiie  third  quarter  of  1999. 
The  error,  which  was  discovered  by  the 
AAR,  was  not  of  sufficient  magnitude  to 
alter  the  RCAF. 

Nonetheless,  in  a  letter  dated 
September  13.  1999,  WCTL  asks  the 
Board  to  direct  the  AAR  to  permit 
private  parties  to  review  the  AAR's 
RCAF  calculations.  WCTL  notes  that 
shippers  use  the  RCAF  to  periodically 
adjust  many  rail  rates,  and  thus  it  asks 
that  affected  shippers  be  given  the 
opportunity  to  review  the  accuracy  of 
the  underlying  calculations.  The  AAR 
did  not  respond  to  WCTL's  request. 

Discussion  and  Conclusions 

WCTL's  request  will  be  granted. 
Clearly,  the  accuracy  of  the  RCAF  is 
important,  and  although  the  data  are 
already  audited,  mistakes  are  possible. 
Granting  WCTL's  request  will  enhance 
the  accuracy  of  the  data,  and  will  also 
maintain  shipper  confidence  in  the 
RCAF  process. 

We  recognize  that,  in  1990,  our 
predecessor,  the  Interstate  Commerce 
Commission  (ICC),  issued  an  order 
denying  WCTL  and  its  consultants 
access  to  the  RCAF  workpapers  on  the 
ground  that  the  information  is 
proprietary  and  commercially 
sensitive.2  However,  as  WCTL  notes,  in 
various  proceedings,  the  Board  has 
authorized  disclosure  of  commercially 
sensitive  information  provided  the 
parties  agreed  to  be  bound  by 
appropriate  protective  orders.  Our 
experience  has  been  that  the  protective 
orders  and  confidentiality  agreements 
entered  in  recent  Board  proceedings 
have  been  effective.  ^  We  see  no  reason 


•  The  Board  conducts  regular  staff  reviews  of  the 
RCAF  workpapers,  and  of  the  audits  conducted  by 
certified  public  accounting  firms,  whose  audit  plans 
are  approved  and  monitored  by  Board  staff 

'  Railroad  Cost  Recovery  Procedures.  Ex  Parle  No. 
290  (Sub-No.  2)  (ICX:  served  September  21,  1990). 

■'  For  example,  we  protect  the  ver>'  sensitive  STB 
Carload  Waybill  Sample  data  using  confidentiality 
agreements.  Protective  orders  were  also  successfully 
used  to  protect  commercially  sensitive  information 
in  STB  Finance  Docket  33388.  CSX  Corporation 
and  CSX  Transportation.  Inc..  Norfolk  Southern 
Corporation  and  Norfolk  Southern  Railway 
Company — Control  and  Operating  Leases/ 
Agreements — Conrail  Inc.  and  Consolidated  Rail 
Corporation,  and  STB  Docket  No.  41989.  Potomac 

Continued 


806 


ordsr 


tl  at 
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1.  WCTLs 

2.  AAR  shall 
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workpapers  un 
proprietary 
standard 
"Highly 

3.  This 
January  5.  2000 

By  the  Board 
Chairman  Clyb 
Burkes. 
Vernon  A 
Secretary. 
(FR  Doc.  00-193 
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■iled  1-5-00:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  28,  19*9. 

The  Departmjent  of  Treasury  has 
submitted  the  fcllowing  public 
information  co  lection  requirement(s)  to 
0MB  for  revie\  f  and  clearance  under  the 
Paperwork  Rec  uction  Act  of  1995, 
Public  Law  10-  -13.  Copies  of  the 
submission(s)  i  nay  be  obtained  by 
calling  the  Trei  isury  Bureau  Clearance 
Officer  listed.  ( lomments  regarding  this 
information  co  lection  should  be 
addressed  to  ti  e  OMB  reviewer  listed 
and  to  the  Tres  sury  Department 
Clearance  Offi(  er.  Department  of  the 
Treasury,  Roori  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  aefore  February  7,  2000, 
to  be  assured  of  consideration. 

Financial  Grin  les  Enforcement  Network 
(FinCEN) 

OMB  Numb^  r:  New  (Formerly  under 
1515-0079). 

Form  Numb  ?r. 

Type  of  Rev,  ew 

Title:  Reporl 
Transportatior 
Instnmients  (CJMIR) 

Description 
or  out  of  the  U  nited 
receiving  in  th  b 


than  $10,000  in  currency  or  monetary 
instruments  must  file  a  CMIR. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
180,000. 

Estimated  Burden  Hours  Per 
Respondent:  11  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
33,000  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-283  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  481 0-31 -U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Extension  of  General  Program  Test; 
Quota  Preprocessing 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 


Customs  Form  4790. 
Extension, 
of  International 
of  Currency  or  Monetary 
vlIR). 

Persons  transporting  into 
States  (and  persons 
United  States)  more 


Electric  Power  Company  v.  CSX  Transportation, 
Inc. 


SUMMARY:  This  notice  announces  that 
the  testing  period  for  the  quota 
preprocessing  program,  which  allows 
for  the  electronic  processing  of  quota- 
class  apparel  merchandise,  is  being 
extended  through  the  year  2000.  The 
test  is  being  extended  and  not  expanded 
at  this  time  because  of  programming 
changes  that  will  be  made  to  the 
Automated  Commercial  System.  When 
the  programming  changes  which  are 
scheduled  to  begin  on  March  of  2000 
have  been  completed.  Customs  will 
expand  the  program  to  all  ports.  Public 
comments  concerning  any  aspect  of  the 
test  are  solicited. 
DATES:  The  test  is  extended  from 
January  1,  2000,  until  December  31, 
2000,  with  evaluations  of  the  test 
occurring  periodically.  Applications  to 
participate  in  the  test  and  conunents 
concerning  the  test  will  continue  to  be 
accepted  throughout  the  testing  period. 
ADDRESSES:  Written  comments 
regarding  this  notice  or  any  aspect  of 
this  test  should  be  addressed  to  Lori 
Bowers,  U.S.  Customs  Service,  QWG 
Team  Leader,  1000  Second  Ave.,  Suite 
2100,  Seattle,  WA  98104-1020  or  may 
be  sent  via  e-mail  to 
Lori.Bowers@customs.treas.gov. 
Applications  should  be  sent  to  the 
prototype  coordinator  at  any  of  the  four 


following  port(s)  where  the  applicant 
wishes  to  submit  quota  entries  for 
preprocessing: 

(1)  Julian  Velasquez,  Port  of  Los 
Angeles,  300  S.  Ferry  St..  Terminal 
Island,  CA  90731; 

(2)  Tony  Piscitelli.  Los  Angeles 
International  Airport,  11099  S.  La 
Cienaga  Blvd.,  Los  Angeles,  CA  90045; 

(3)  Barry  Goldberg,  JFK  Airport,  JFK 
Building  77,  Jamaica.  NY  11430;  and 

(4)  John  Lava,  Ports  of  New  York/ 
Newark,  6  World  Trade  Center,  New 
York.  NY10048. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Bowers  (206)  553-0452  or  Cynthia 
Porter  (202)  927-5399. 
SUPPLEMENTARY  INFORMATION:  On  July 
24.  1998,  Customs  published  a  general 
notice  in  the  Federal  Register  (63  FR 
39929)  announcing  the  limited  testing, 
pursuemt  to  the  provisions  of  §  101.9(a) 
of  the  Customs  Regulations  (19  CFR 
101.9(a)),  of  a  new  operational 
procedure  regarding  the  electronic 
processing  of  quota-class  apparel 
merchandise.  The  new  procedure  was 
designed  to  allow  certain  quota  entries 
(merchandise  classifiable  in  chapters  61 
and  62  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)) 
to  be  processed  prior  to  carrier  arrival, 
thus,  reducing  the  quota  processing 
time.  The  test  was  to  be  conducted  at 
only  four  ports  located  in  New  York/ 
Newark  and  Los  Angeles  and  was  to 
commence  no  earlier  than  August  24, 
1998,  and  run  for  approximately  six 
months.  The  notice  informed  the  public 
of  the  new  procedure  and  eligibility 
requirements  for  participation  in  the 
test,  and  solicited  comments  concerning 
any  aspect  of  the  test.  The  initial  testing 
of  the  quota  preprocessing  program  did 
not  begin  imtil  September  15,  1998.  The 
six-month  time  period  of  the  original 
test  expired  on  March  14,  1999. 
On  March  25,  1999,  Customs 
published  a  general  notice  in  the 
Federal  Register  (64  FR  14499) 
annoimcing  that  the  testing  period  for 
the  quota  preprocessing  program  was 
being  extended  through  the  remainder 
of  1999.  The  testing  was  extended  so 
that  Customs  could  further  evaluate  the 
program's  effectiveness  and  determine 
whether  the  program  should  be 
extended  to  other  ports.  Again,  the 
notice  informed  the  public  of  the 
eligibility  requirements  for  participation 
in  the  test,  and  solicited  comments 
concerning  any  aspect  of  the  test.  The 
testing  of  the  program  is  currently 
scheduled  to  expire  on  December  31, 
1999. 

In  the  future.  Customs  will  be 
expanding  the  quota  preprocessing 
program  to  all  ports.  However, 
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programming  changes  have  to  be  made 
to  the  Automated  Commercial  System 
(ACS)  which  would  have  an  impact  on 
the  expansion.  These  ACS  programming 
changes  are  scheduled  to  begin  in 
March  of  2000. 

This  document  annoimces  that 
Customs  is  extending  the  test  of  the 
quota  preprocessing  prototype  at  the 
ports  where  testing  is  already  underway 
imtil  the  end  of  2000.  Those  ports  are: 
the  port  of  Los  Angeles;  the  port  of  New 
York/Newark;  JFK  Airport;  and  Los 
Angeles  International  Airport.  Anyone 
interested  in  participating  in  the  test 
should  refer  to  the  test  notice  published 
in  the  July  24,  1998  Federal  Register  for 
eligibility  and  application  information. 
Any  expansion  of  the  parameters  of  the 
test  will  be  the  subject  of  a  future 
Federal  Register  notice. 

Dated:  January  3,  2000. 

Elizabeth  G.  Durant, 

Acting  Assistant  Commissioner,  Office  of 
Field  Operation. 

[FR  Doc.  00-266  Filed  1-5-00;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  Forms  5310  and  6088 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5310,  Application  for  Determination  for 
Terminating  Plan,  and  Form  6088, 
Distributable  Benefits  from  Employee 
Pension  Benefit  Plans. 
DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 


Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  5310,  Application  for 
Determination  for  Terminating  Plan, 
and  Form  6088,  Distributable  Benefits 
from  Employee  Pension  Benefit  Plans. 

OMB  Number:  1545-0202. 

Form  Number:  Forms  5310  and  6088. 

Abstract:  Employers  who  have 
qualified  deferred  compensation  plans 
can  take  an  income  tax  deduction  for 
contributions  to  their  plans.  Form  5310 
is  used  to  request  an  IRS  determination 
letter  about  the  plan's  qualification 
status  (qualified  or  non-qualified)  under 
Internal  Revenue  Code  section  401(a). 
Form  6088  is  used  to  show  the  amounts 
of  distributable  benefits  to  participants 
in  the  plan. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
30,000. 

Estimated  Time  Per  Response:  37 
hours,  56  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,138,050. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  requfred  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  28, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-276  Filed  1-5-00;  8:45  am] 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8508 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8508,  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media. 
DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media. 

OMB  Number:  1545-0957. 

Form  Number:  8508. 

Abstract:  Certain  filers  of  information 
returns  are  required  by  law  to  file  on 
magnetic  media.  In  some  instances, 
waivers  from  this  requirement  are 
necessary  and  justified.  Form  8508  is 
submitted  by  the  filer  and  provides 
information  on  which  the  Internal 
Revenue  Service  will  base  its  waiver 
determination. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Pubi  ic:  Business  or  other  for- 
profit  organizat  ons,  non-profit 
institutions,  far  ns.  the  Federal 
government,  an  i  state,  local  or  tribal 
governments. 

Estimated  Nu  ruber  of  Respondents: 
1.000. 

Estimated  Tii  le  Per  Respondent:  45 
minutes. 

Estimated  To  al  Annual  Burden 
Hours:  750. 

The  followinj  paragraph  applies  to  all 
of  the  collectioi  s  of  information  covered 
by  this  notice: 

An  agency  m;  ly  not  conduct  or 
sponsor,  and  a  »erson  is  not  required  to 
respond  to,  a  ct  llection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retvma  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the    '" 
information  to  be  collected;  (d)  ways  to, 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  28, 1999. 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

[FR  Doc.  00-277  Filed  1-5-00;  8:45  am] 
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summary:  The  F  ederal  Energy 
Regulatory  Com  mission  (Commission)  is 
amending  its  re;  ^lations  under  the 
Federal  Power  i  ict  (FPA)  to  advance  the 
formation  of  Re:  ;ional  Transmission 
Organizations  (1  ITOs).  The  regulations 
require  that  eac  i  public  utility  that 
owns,  operates,  or  controls  facilities  for 
the  transmissioi  i  of  electric  energy  in 
interstate  comn  erce  make  certain  filings 
with  respect  to  brming  and 
participating  in  an  RTO.  The 
Commission  als  o  codifies  minimvun 
characteristics  i  ind  functions  that  a 
transmission  er  tity  must  satisfy  in  order 
to  be  considered  an  RTO.  The 
Commission's  doal  is  to  promote 
efficiency  in  wl  lolesale  electricity 
markets  and  to  jnsure  that  electricity 
consumers  pay  the  lowest  price  possible 
for  reliable  serv  ice. 
EFFECTIVE  DATE;  This  Final  Rule  will 
become  effective  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Haymes  ('  'echnical  Information), 
Federal  Ener;  ;y  Regulatory 


888  First  Street,  NE, 
DC  20426,  (202)  219- 


Conunission 

Washington, 

2919. 
Brian  R.  Gish  (1  ^gal  Information), 

Federal  Ener  ;y  Regulatory 

Commission  888  First  Street,  NE, 

Washington.JDC  20426.  (202)  208- 

0996. 
James  Apperso  i  (Collaborative  Process), 

Federal  Ener  »y  Regulatory 

888  First  Street,  NE. 
DC  20426,  (202)  219- 


Commission 
Washington, 
2962 


SUPPLEMENTARY ' 

addition  to  pul^l 
this  document 
the  Commissicki 


persons  an  opj  ortimity 
print  the  conte  uts 
the  Internet  thi  o 
{http://www.ferc 
Public  Referen  ce 
business  hours 
Eastern  time)  a  t 
Room  2A,  Wail 

From  FERC 
Internet,  this 


INFORMATION:  In 

ishing  the  full  text  of 
in  the  Federal  Register, 
provides  all  interested 
to  view  and/or 
of  this  document  via 
lugh  FERC's  Home  Page 
./ed.us)  and  in  FERC's 
Room  during  normal 
(8:30  a.m.  to  5:00  p.m. 
888  First  Street,  NE, 
ington,  DC  20426. 
Home  Page  on  the 
i:  iformation  is  available  in 


both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formaJ  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  access  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  dociunent 
will  be  available  on  CEPS  in  ASCD 
and  WordPerfect  8.0  format  for 
viewing,  printing,  and/ or 
downloading. 
— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 
Dociunents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981.  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS. 
CIPS.  and  the  Website  diuing  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMastei<^ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public. referenceroom@f ere. fed. us). 

During  normal  business  hoius, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

Table  of  Contents 

I.  Introduction  and  Summary 

II.  Background 

A.  The  Foundation  for  Competitive 
Markets:  Order  Nos.  888  and  889 

B.  Developments  Since  Order  Nos.  888  and 
889 

1.  Industry  Restructuring  and  New  Stresses 
on  the  Transmission  Grid 

2.  Successes,  Failures  and  Haphazard 
Development  of  Regional  Transmission 
Entities 

3.  The  Commission's  ISO  and  RTO 
Inquires;  Conferences  with  Stakeholders 
and  State  Regulators 

ni.  Discussion 


A.  Existence  of  Barriers  and  Impediments 
to  Achieving  Fully  Competitive 
Electricity  Markets 

B.  Benefits  That  RTOs  Can  Offer  to 
Address  Remaining  Barriers  and 
Impediments 

C.  Commission's  Approach  to  RTO 
Formation 

1.  Voluntary  Approach 

2.  Organizational  Form  of  an  RTO 

3.  Degree  of  Specificity  in  the  Rule 

4.  Legal  Authority 


D.  Minimum  Characteristics  of  an  RTO 

1.  Independence  (Characteristic  1) 

2.  Scope  and  Regional  Configuration 
(Characteristic  2) 

3.  Operational  Authority  (Characteristic  3) 

4.  Short-Term  Reliability  (Characteristic  4) 

E.  Minimum  Functions  of  an  RTO 

1.  Tariff  Administration  and  Design 
(Function  1) 

2.  Congestion  Management  (Function  2) 

3.  Parallel  Path  Flow  (Function  3) 

4.  Ancillary  Services  (Function  4) 

5.  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC) 
(Function  5) 

6.  Market  Monitoring  (Function  6) 

7.  Planning  and  Expansion  (Function  7) 

8.  Interregional  Coordination  (Function  8) 

F.  Open  Architecture 

G.  Transmission  Ratemaking  Policy  for 
RTOs 

1.  Pancaked  Rates 

2.  Reciprocal  Waiving  of  Access  Charges 
Between  RTOs 

3.  Uniform  Access  Charges 

4.  Congestion  Pricing 

5.  Service  to  Transmission-Owning 
Utilities  That  Do  Not  Participate  in  an 
RTO 

6.  Performance-Based  Rate  Regulation 

7.  Other  RTO  Transmission  Ratemaking 
Reforms 

8.  Additional  Ratemaking  Issues 

9.  Filing  Procedures  for  Innovative  Rate 
Proposals 

H.  Other  Issues 

1.  Public  Power  and  Cooperative 
Participation  in  RTOs 

2.  Participation  by  Canadian  and  Mexican 
Entities 

3.  Existing  Transmission  Contracts 

4.  Power  Exchanges  (PXs) 

5.  Effect  on  Retail  Markets  and  Retail 
Access 

6.  Effect  on  States  with  Low  Cost 
Generation 

7.  States'  Roles  with  Regard  to  RTOs 

8.  Accounting  Issues 

9.  Market  Design  Lessons 
I.  Collaborative  Process 

J.  Implementation  Issues 

1.  Filing  Requirements 

2.  Deadline  for  RTO  Operation 

3.  Commission  Processing  Procedures 

4.  Other  Implementation  Issues 

IV.  Environmental  Statement 

V.  Regulatory  Flexibility  Act  Certification 

VI.  Public  Reporting  Burden  and 
Information  Collection  Statement 

VII.  Effective  Date  and  Congressional 
Notification 

VIII.  Document  Availability 
Regulatory  Text 
Appendix 

Before  Commissioners:  James  J.  Hoecker, 
Chairman;  William  L.  Massey,  Linda 
Breathitt,  and  Curt  Hebert,  Jr. 

I.  Introduction  and  Summary 

In  1996  the  Commission  put  in  place 
the  foundation  necessary  for 
competitive  wholesale  power  markets  in 
this  coiuitry — open  access 
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transmission. '  Since  that  time,  the 
industry  has  undergone  sweeping 
restructuring  activity,  including  a 
movement  by  many  states  to  develop 
retail  competition,  the  growing 
divestiture  of  generation  plants  by 
traditional  electric  utilities,  a  significant 
increase  in  the  number  of  mergers 
among  traditional  electric  utilities  and 
among  electric  utilities  and  gas  pipeline 
companies,  large  increases  in  the 
number  of  power  marketers  and 
independent  generation  facility 
developers  entering  the  marketplace, 
and  the  establishment  of  independent 
system  operators  (ISOs)  as  managers  of 
large  parts  of  the  transmission  system. 
Trade  in  bulk  power  markets  has 
continued  to  increase  significantly  and 
the  Nation's  transmission  grid  is  being 
used  more  heavily  and  in  new  ways. 

On  May  13,  1999,  the  Commission 
proposed  a  rule  on  Regional 
Transmission  Organizations  (RTOs)  that 
identified  and  discussed  oiu-  concerns 
with  the  traditional  means  of  grid 
management.  2  In  that  Notice  of 
Proposed  Rulemaking  (NOPR),  the 
Commission  reviewed  evidence  that 
traditional  management  of  the 
tremsmission  grid  by  vertically 
integrated  electric  utilities  was 
inadequate  to  support  the  efficient  and 
reliable  operation  that  is  needed  for  the 
continued  development  of  competitive 
electricity  markets,  and  that  continued 
discrimination  in  the  provision  of 
transmission  services  by  vertically 
integrated  utilities  may  also  be 
impeding  fully  competitive  electricity 
markets.  These  problems  may  be 
depriving  the  Nation  of  the  benefits  of 
lower  prices  and  enhanced  reliability. 
The  comments  on  the  NOPR 
overwhelmingly  support  the  conclusion 
that  independent  regionally  operated 
transmissions  grids  will  enhance  the 
benefits  of  competitive  electricity 
markets.  Competition  in  wholesale 
electricity  markets  is  the  best  way  to 
protect  the  public  interest  and  ensure 
that  electricity  consumers  pay  the 


'  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities,  Order  No.  888,  61  FR  21,540  (May  10, 
1996),  FERC  Stats.  &  Regs.  1  31,036  (1996)  (Order 
No.  888),  order  on  reh'g,  Order  No.  888-A,  62  FR 
12,274  (March  14, 1997),  FERC  Stats.  &  Regs. 
1  31,048  (1997)  (Order  No.  888-A),  order  on  reh'g. 
Order  No.  888-B,  81  FERC  161,248  (1997),  order 
on  reh'g.  Order  No.  888-C,  82  FERC  1 61,046 
(1998),  appeal  docketed.  Transmission  Access 
Policy  Study  Group,  et  al.  v.  FERC,  Nos.  97-1715 
et  al.  (D.C.  Cir.), 

^  Regional  Transmission  Organizations,  Notice  of 
Proposed  Rulemaking,  64  FR  31.390  ()une  10, 
1999),  FERC  Stats.  &  Regs.  11  32,541  at  33,683-781 
(1999). 


lowest  price  possible  for  reliable 
service. 

Regional  institutions  can  address  the 
operational  and  reliability  issues  now 
confronting  the  industry,  and  eliminate 
any  residueil  discrimination  in 
transmission  services  that  can  occiu' 
when  the  operation  of  the  transmission 
system  remains  in  the  control  of  a 
vertically  integrated  utility.  Appropriate 
regional  transmission  institutions  could: 
(1)  Improve  efficiencies  in  transmission 
grid  management; '  (2)  improve  grid 
reliability;  (3)  remove  remaining 
opportvmities  for  discriminatory 
transmission  practices;  (4)  improve 
market  performance;  and  (5)  facilitate 
lighter  handed  regulation. 

Thus,  we  beheve  that  appropriate 
RTOs  could  successfully  address  the 
existing  impediments  to  efficient  grid 
operation  and  competition  and  could 
consequently  benefit  consumers  through 
lower  electricity  rates  resulting  from  a 
wider  choice  of  services  and  service 
providers.  In  addition,  substantial  cost 
savings  are  likely  to  result  from  the 
formation  of  RTOs. 

Based  on  careful  consideration  of  the 
thoughtful  comments  submitted  in 
response  to  the  NOPR,"*  the  Commission 
adopts  a  final  rule  that  generally  follows 
the  approach  of  the  NOPR.  Our 
objective  is  for  all  transmission-owning 
entities  in  the  Nation,  including  non- 
public utility  entities,  to  place  their 
transmission  facilities  imder  the  control 
of  appropriate  RTOs  in  a  timely  manner. 
Therefore,  we  are  establishing  in  this 
rule  minimum  characteristics  and 
functions  for  appropriate  RTOs;  a 
collaborative  process  by  which  public 
utilities  and  non-public  utilities  that 
own,  operate  or  control  interstate 
transmission  facilities,  in  consultation 
with  state  officials  as  appropriate,  will 
consider  and  develop  RTOs;  a  proposal 
to  consider  transmission  ratemaking 
reforms  on  a  case-specific  basis;  an 
opportunity  for  non-monetary 
regulatory  benefits,  such  as  deference  in 
dispute  resolution  and  streamlined 
filing  and  approval  procedures;  and  a 
time  line  for  public  utilities  to  make 
appropriate  filings  with  the  Commission 
to  initiate  operation  of  RTOs.  As  a  result 
of  this  volimtary  approach,  we  expect 
jurisdictional  utilities  to  form  RTOs.  If 


"*  As  discussed  more  fully  later,  appropriate 
regional  institutions  could  improve  efficiencies  in 
grid  management  through  improved  pricing, 
congestion  management,  more  accurate  estimates  of 
Available  Transmission  Capability,  improved 
parallel  p%th  flow  management,  more  efficient 
planning,  and  increased  coordination  between 
regulatory  agencies. 

••The  Commission  received  334  initial  and  reply 
comments  in  response  to  the  NOPR.  The 
cdnunenters,  and  abbreviations  for  them  as  used 
herein,  are  listed  in  an  Appendix  to  this  Final  Rule. 


the  industry  fails  to  form  RTOs  under 
this  approach,  the  Commission  will 
reconsider  what  further  regulatory  steps 
are  in  the  public  interest. 

Pursuant  to  our  authority  under 
section  205  of  the  Federal  Power  Act 
(FPA)  to  ensure  that  rates,  terms  and 
conditions  of  transmission  and  sales  for 
resale  in  interstate  commerce  by  pubUc 
utilities  are  just,  reasonable  and  not 
unduly  discriminatory  or  preferential, 
and  our  authority  under  section  202(a) 
of  the  FPA  to  promote  and  encourage 
regional  districts  for  the  voluntary 
interconnection  and  coordination  of 
transmission  facilities  by  public  utilities 
and  non-public  utilities  for  the  purpose 
of  assuring  an  abundant  supply  of 
electric  energy  throughout  the  United 
States  with  the  greatest  possible 
economy,  this  rule  requires  the 
following. 

First,  the  Commission  establishes 
minimum  characteristics  and  functions 
that  an  RTO  must  satisfy  in  the 
following  areas: 

Minimum  Characteristics: 

1.  Independence 

2.  Scope  and  Regional  Configuration 

3.  Operational  Authority 

4.  Short-term  Reliability 
Minimum  Functions: 

1 .  Tariff  Administration  and  Design 

2.  Congestion  Management 

3.  Parallel  Path  Flow 

4.  Ancillary  Services 

5.  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC) 

6.  Market  Monitoring 

7.  Planning  and  Expansion 

8.  Interregional  Coordination 
Industry  participants,  however,  retain 
flexibility  in  structuring  RTOs  that 
satisfy  the  minimum  characteristics  and 
functions.  For  example,  we  do  not 
propose  to  require  or  prohibit  any  one 
form  of  organization  for  RTOs  or  require 
or  prohibit  RTO  ownership  of 
fransmission  facilities.  The 
characteristics  and  functions  could  be 
satisfied  by  different  organizational 
forms,  such  as  ISOs,  transcos, 
combinations  of  the  two,  or  even  new 
organizational  forms  not  yet  discussed 
in  the  industry  or  proposed  to  the 
Commission.  Likewise,  the  Commission 
is  not  proposing  a  "cookie  cutter" 
organizational  format  for  regional 
transmission  institutions  or  the 
establishment  of  fixed  or  specific 
regional  boundaries  imder  section 
202(a)  of  the  FPA. 

We  also  establish  an  "open 
architecture"  policy  regarding  RTOs, 
whereby  all  RTO  proposals  must  allow 
the  RTO  and  its  members  the  flexibility 
to  improve  their  organizations  in  the 


812 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


future  in  term;  i  of  structure,  operations, 
market  suppoit  and  geographic  scope  to 
meet  market  nseds.  In  turn,  the 
Commission  v  ill  provide  the  regulatory 
flexibility  to  a  xommodate  such 
improvement. 

Second,  to  ftcihtate  RTO  formation  in 
all  regions  of  llie  Nation,  the 
Commission  will  sponsor  and  support  a 
collaborative  process  to  take  place  in  the 
Spring  of  200( .  Under  this  process,  we 
expect  that  pu  blic  utilities  and  non- 
public utilities,  in  coordination  with 
state  ofhcials.  Commission  staff,  and  all 
affected  intere  st  groups,  will  actively 
work  toward  t  le  voluntary  development 
ofRTOs. 

Third,  we  p  ovide  guidance  on 
flexible  transnission  ratemaking  that 
may  be  propoiied  by  RTOs,  including 
ratemaking  trt  atments  that  will  address 
congestion  pr:  cing  and  performance- 
based  regidati  an.  We  also  propose  to 
consider  on  a  :ase-by-case  basis 
incentive  pric  ng  that  may  be 
appropriate  fcr  transmission  facilities 
under  RTO  cohtrol. 

Finally,  all  jublic  utilities  (with  the 
exception  of  t  lose  participating  in  an 
approved  regi  Dual  transmission  entity 
that  conforms  to  the  Commission's  ISO 
principles)  thi  it  own,  operate  or  control 
interstate  tran  smission  facilities  must 
file  with  the  C  ommission  by  October  15, 
2000,  a  propo  jal  for  an  RTO  with  the 
minimxun  cha  racteristics  and  functions 
to  be  operatic  lal  by  December  15, 
2001.''  or,  alternatively,  a  description  of 
efforts  to  part  cipate  in  an  RTO,  any 
existing  obsta  :les  to  RTO  participation, 
and  any  plans  to  work  toward  RTO 
participation.  We  expect  that  such 
proposals  would  include  the 
transmission  acilities  of  public  utilities 
as  well  as  trai  smission  facilities  of 
public  power  and  other  non-public 
utility  entities  to  the  extent  possible. 
Through  the  r  squired  filings,  public 
utilities  will  i  lake  known  to  the  public 
any  plfms  for  ?T0  participation  and  any 
obstacles  to  R  TO  formation. 


I  prop(  sa 


■'An  RTO 
filed  under  secli 
rules,  practices 
RTO  will  be  gove 
by  the  public  uti 
section  203  of  ihf 
jurisdictional 
individual  public 
proposals  by  pub 
one  or  more  filini 
205.  but  the  num 
depending  upon 
number  of  public 
Under  the  Rule,  a 
declaratory  order 
proposed 


transm  ssion 
RTO  or  if  a  new  qr 
transmission  ! 
followed  by  apprj)priate 
and  205 


1  includes  a  basic  agreement 
cti  205  of  the  FPA  setting  out  the 
aijd  procedures  under  which  the 
ned  and  operated,  and  requests 
ty  members  of  the  RTO  under 
FPA  to  transfer  control  of  their 
transmission  facilities  from 

utilities  to  the  RTO.  Most  RTO 
it  utilities  are  likely  to  involve 
s  under  FPA  sections  203  and 

and  tvpes  of  filing  may  vary 
he  type  of  RTO  proposed  and  the 
utilities  involved  in  the  proposal, 
utility  may  Tile  a  petition  for  a 
asking,  for  example,  whether  a 
entity  would  qualify  as  an 
innovative  method  for  pricing 
:e  would  be  acceptable,  to  be 
filings  under  sections  203 


A  public  utility  that  is  a  member  of 
an  existing  transmission  entity  that  has 
been  approved  by  the  Commission  as  in 
conformance  with  the  eleven  ISO 
principles  set  forth  in  Order  No.  888 
must  make  a  filing  no  later  than  January 
15,  2001.  That  fihng  must  explain  the 
extent  to  which  the  transmission  entity 
in  which  it  participates  meets  the 
minimum  characteristics  and  functions 
for  an  RTO,  and  either  propose  to 
modify  the  existing  institution  to  the 
extent  necessary  to  become  an  RTO,  or 
explain  the  efforts,  obstacles  and  plans 
with  respect  to  conforming  to  these 
characteristics  and  functions. 

The  goal  of  this  rulemaking  is  to  form 
RTOs  voluntarily  and  in  a  timely 
manner.  The  alternative  to  a  volimtary 
process  is  likely  to  be  a  lengthy  process 
that  is  more  likely  to  result  in  greater 
standardization  of  the  Commission's 
RTO  requirements  among  regions. 
Although  the  Commission  has  specific 
authorities  and  responsibilities  under 
the  FPA  to  protect  against  undue 
discrimination  and  remove 
impediments  to  wholesale  competition, 
we  find  it  appropriate  in  this  instance 
to  adopt  an  open  collaborative  process 
that  relies  on  voluntary  regional 
participation  to  design  RTOs  that  can  be 
tailored  to  specific  needs  of  each  region. 

II.  Background 

In  April  1996,  in  Order  Nos.  888*  and 
889,^  the  Conunission  established  the 
foundation  necessary  to  develop 
competitive  bulk  power  markets  in  the 
United  States:  non-discriminatory  open 
access  transmission  services  by  public 
utilities  and  stranded  cost  recovery 
rules  that  would  provide  a  fair 
transition  to  competitive  markets.  Order 
Nos,  888  and  889  were  very  successful 
in  accomplishing  much  of  what  they  set 
out  to  do.  However,  the  orders  were  not 
intended  to  address  all  problems  that 
might  arise  in  the  development  of 
competitive  power  markets.  Indeed,  the 
nature  of  the  emerging  markets  and  the 
remaining  impediments  to  full 
competition  that  became  apparent  in  the 
nearly  four  years  since  the  issuance  of 
Order  Nos.  888  and  889,  and  the 
insightful  comments  and  information 
presented  to  us  by  a  wide  array  of 
industry  participants  in  this  rulemaking 
proceeding  have  made  clear  that  the 
Commission  must  take  further  action  if 


'^  See  supra  note  1 . 

'Open  Access  Same-Time  Information  System 
(Formerly  Real-Time  Information  Networks)  and 
Standards  of  Conduct,  Order  No.  889,  61  FR  21.737 
(May  10,  1996),  FERC  Stats.  &  Regs.  1  31,035  (1996), 
order  on  re/i'g.  Order  No.  889-A,  62  FR  12.484 
(March  14,  1997),  FERC  Stats.  &  Regs.  131,049 
(1997),  order  on  rehg.  Order  No.  889-B.  81  FERC 
161.253(1997), 


we  are  to  achieve  the  fully  competitive 
power  markets  envisioned  by  those 
orders. 

A.  The  Foundation  for  Competitive 
Markets:  Order  Nos.  888  and  889 

In  Order  Nos,  888  and  889,  the 
Conunission  found  that  unduly 
discriminatory  and  anticompetitive 
practices  existed  in  the  electric 
industry,  and  that  transmission-owning 
utilities  had  discriminated  against 
others  seeking  transmission  access.*  The 
Commission  stated  that  its  goal  was  to 
ensure  that  customers  have  the  benefits 
of  competitively  priced  generation,  and 
determined  that  non-discriminatory 
open  access  transmission  services 
(including  access  to  transmission 
information)  and  stranded  cost  recovery 
were  the  most  critical  components  of  a 
successful  transition  to  competitive 
wholesale  electricity  markets."^ 

Accordingly,  Order  No.  888  required 
all  public  utilities  that  own,  control  or 
operate  facilities  used  for  transmitting 
electric  energy  in  interstate  commerce  to 
(1)  file  open  access  non-discriminatory 
transmission  tariffs  containing,  at  a 
minimum,  the  non-price  terms  and 
conditions  set  forth  in  the  Order,  and  (2) 
functionally  unbundle  wholesale  power 
services.  Under  functional  unbundling, 
the  public  utility  must:  (1)  take 
transmission  services  under  the  same 
tariff  of  general  applicability  as  do 
others;  (2)  state  separate  rates  for 
wholesale  generation,  transmission,  and 
ancilleuy  services;  and  (3)  rely  on  the 
same  electronic  information  network 
that  its  transmission  customers  rely  on 
to  obtain  information  about  its 
transmission  system  when  buying  or 
selling  power.'"  Order  No.  889  required 
that  all  public  utilities  establish  or 
participate  in  an  Open  Access  Same- 
Time  Information  System  (OASIS)  that 
meets  certain  specifications,  and 
comply  with  standards  of  conduct 
designed  to  prevent  employees  of  a 
public  utility  (or  any  employees  of  its 
jiffiliates)  engaged  in  wholesale  power 
marketing  functions  from  obtaining 
preferential  access  to  pertinent 
transmission  system  information. 

During  the  course  of  the  Order  No. 
888  proceeding,  the  Commission 
received  comments  urging  it  to  require 
generation  divestiture  or  structural 
institutional  arrangements  such  as 
regional  independent  system  operators 
(ISOs)  to  better  assure  non- 
discrimination. The  Commission 
responded  that,  while  it  believed  that 


"Order  No.  888,  FERC  Stats,  &  Regs.  131.036  at 
31,682. 
x/d.  at  31.652. 
lo/d.  at  31.654-55. 
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ISOs  had  the  potential  to  provide 
significant  benefits,  efforts  to  remedy 
undue  discrimination  should  begin  by 
requiring  the  less  intrusive  functional 
unbundling  approach.  Subsequent  to 
issuance  of  Order  No.  888,  it  has 
become  apparent  that  several  types  of 
regional  transmission  institutions,  in 
addition  to  the  kinds  of  ISOs  approved 
to  date,  may  also  be  able  to  provide  the 
benefits  attributed  to  ISOs  in  Order  No. 
888. 

Order  No.  888  set  forth  11  principles 
for  assessing  ISO  proposals  submitted  to 
the  Conunission. ' '  Order  No.  888  also 
stated: 

(W]e  see  many  benefits  in  ISOs,  and 
encourage  utilities  to  consider  ISOs  as  a  tool 
to  meet  the  demands  of  the  competitive 
marketplace.  As  a  further  precaution  against 
discriminatory  behavior,  we  will  continue  to 
monitor  electricity  markets  to  ensure  that 
functional  unbundling  adequately  protects 
transmission  customers.  At  the  same  time, 
we  will  analyze  all  alternative  proposals, 
including  formation  of  ISOs,  and,  if  it 
becomes  apparent  that  functional  unbundling 
is  inadequate  or  unworkable  in  assuring  non- 
discriminatory open  access  transmission,  we 
will  reevaluate  our  position  and  decide 
whether  other  mechanisms,  such  as  ISOs, 
should  be  required. '^ 

Belovi',  we  siunmarize  oiu  experiences 
with  functional  unbundling  from  the 
date  of  issuance  of  Order  Nos.  888  and 
889. 

B.  Developments  Since  Order  Nos.  888 
and  889 

In  the  nearly  four  years  since  Order 
Nos.  888  and  889  were  issued, 
numerous  significant  developments 
have  occiured  in  the  electric  utility 
industry.  Some  of  these  reflect  changes 
in  governmental  policies;  others  are 
strictly  industry-driven.  These  activities 
have  resulted  in  a  considerably  different 
industry  landscape  from  the  one  faced 
at  the  time  the  Commission  was 
developing  Order  No.  888,  resulting  in 
new  regulatory  and  industry  challenges. 

Order  Nos.  888  and  889  required  a 
significant  change  to  the  way  many 
public  utilities  have  done  business  for 
most  of  this  century,  and  most  public 
utilities  accepted  these  changes  and 
made  substantial  good  faith  efforts  to 
comply  with  the  new  requirements. 
Virtually  all  public  utilities  have  filed 
tariffs  stating  rates,  terms  and 
conditions  for  comparable  service  to 
third-party  users  of  their  transmission 
systems.  In  addition,  improved 
information  about  the  transmission 
system  is  available  to  all  participants  in 
the  market  at  the  same  time  that  it  is 


available  to  the  public  utility's  merchant 
function  and  market  affiliate  as  a  result 
of  utility  compliance  with  the  OASIS 
regulations. 

The  availability  of  tariffs  and 
information  about  the  transmission 
system  has  fostered  a  rapid  grovrth  in 
dependence  on  wholesale  markets  for 
acquisition  of  generation  resources. 
Areas  that  have  experienced  generation 
shortages  have  seen  rapid  development 
of  new  generation  resources.  For 
example,  in  the  Northeast  Power 
Coordinating  Council  (NPCC)  region 
(including  New  England,  New  York  and 
parts  of  eastern  Canada),  where  there 
was  deep  concern  about  adequacy  of 
generation  supply  only  three  years  ago, 
approximately  30,000  MW  of  generation 
is  proposed  or  actually  under 
construction. '  ^  That  response  comes 
almost  entirely  from  independent 
generating  plants,  which  are  able  to  sell 
power  into  the  bulk  power  market 
through  open  access  to  the  transmission 
system.  Power  resources  are  now 
acquired  over  increasingly  large  regional 
areas,  and  interregional  transfers  of 
electricity  have  increased.  The  very 
success  of  Order  Nos.  888  and  889,  and 
the  initiative  of  some  utilities  that  have 
piu-sued  volimtary  restructuring  beyond 
the  minimum  open  access  requirements, 
have  placed  new  stresses  on  regional 
transmission  systems — stresses  that  call 
for  regional  solutions. 

1.  Industry  Restructuring  and  New 
Stresses  on  the  Transmission  Grid 

Open  access  transmission  and  the 
opening  of  wholesale  competition  in  the 
electric  industry  have  brought  an  array 
of  changes  in  the  past  several  years: 
Divestiture  by  many  integrated  utilities 
of  some  or  all  of  their  generating  assets; 
significantly  increased  merger  activity 
both  between  electric  utilities  and 
between  electric  and  natiual  gas 
utilities;  increases  in  the  number  of  new 
participants  in  the  industry  in  the  form 
of  both  independent  and  affiliated 
power  marketers  and  generators  as  well 
as  independent  power  exchanges; 
increases  in  the  volume  of  trade  in  the 
industry,  particularly  sales  by 
marketers;  state  efforts  to  introduce 
retail  competition;  and  new  and 
different  uses  of  the  transmission  grid. 

With  respect  to  divestiture,  since 
August  1997,  generating  facilities 
representing  approximately  50.000  MW 
of  generating  capacity  have  been  sold 
(or  are  under  contract  to  be  sold)  by 
utilities,  and  an  additional  30,000  MW 
is  currently  for  sale.  In  total,  this 
represents  more  than  ten  percent  of  U.S. 


generating  capacity.  In  all,  27  utilities 
have  sold  all  or  some  of  their  generating 
assets  and  seven  others  have  assets  for 
sale.  Buyers  of  this  generating  capacity 
have  included  traditional  utilities  with 
specified  service  territories  as  well  as 
independent  power  producers  with  no 
required  service  territory. 

Since  Order  No.  888  was  issued,  more 
than  40  applications  have  been  filed  for 
Conunission  approval  of  proposed 
mergers  involving  public  utilities.''' 
Most  of  these  merger  proposals  involve 
electric  utilities  with  contiguous  service 
areas,  although  some  of  the  proposed 
mergers  have  been  between  utilities 
with  non-contiguous  service  areas.  In 
addition,  an  increasing  number  of 
applications  involve  the  combination  of 
electric  and  natural  gas  assets. 

There  has  been  significant  growth  in 
the  volume  of  trading,  and  particularly 
the  number  of  marketers,  in  the 
wholesale  electricity  market.  For 
example,  in  the  first  quarter  of  1995, 
according  to  power  marketer  quarterly 
filings,  marketer  sales  traded  by  only 
eight  active  power  marketers,  totaled  1.8 
million  MWh.  By  the  first  quarter  of 
1999,  such  sales  escalated  to  over  400 
million  MWh,  traded  by  over  100  power 
marketers." 

The  Commission  has  granted  market- 
based  rate  authority  to  more  than  800 
entities,  of  which  nearly  500  are  power 
marketers,  (including  over  100 
marketers  affiliated  with  investor- 
owned  utilities).  The  remaining  entities 
include  approximately  equal  numbers  of 
affiliated  power  producers,  investor- 
owned  utilities  and  other  utilities.'* 

State  commissions  and  legislatures 
have  been  active  in  the  past  few  years 
studying  competitive  options  at  the 
retail  level,  setting  up  pilot  retail  access 
programs,  and.  in  many  states, 
implementing  full  scale  retail  access 
programs.  As  of  November  1,  1999. 
twenty-one  states  had  enacted  electric 
restructuring  legislation,  three  had 
issued  comprehensive  regulatory  orders, 
and  twenty-six  states  plus  the  District  of 
Columbia  had  legislation  or  orders 
pending  or  investigations  underway." 
Fifteen  states  had  implemented  full- 


' '  Order  No.  888,  FERC  Stats.  &  Regs.  1  3 1 ,036  at 
31,730. 

'2W.  at  31,655. 


'  ^  Based  on  data  supplied  to  the  Commission  by 
Resource  Data  International. 


'*  See  Commission's  website,  www.ferc.fed.us/ 
electric/mergers. 

'5  See  Commi, lion's  website,  www.ferc.fed.us/ 
electric/PwTMkt.  The  Commission  recognizes  that  a 
significant  portion  of  the  sales  represent  the 
retrading  of  power  by  a  number  of  different  market 
participants,  such  that  there  may  be  multiple 
resales  of  the  same  generation.  Nonetheless,  the 
volume  of  and  intensity  of  trading  continues  to 
increase  in  the  wholesale  electricity  market. 

'*  See  Commission's  website,  www.ferc.fed.us/ 
electric. 

"  See  the  Energy  Information  Administration 
website,  www.eia.doe.gov/cneaf/electricily/ 
chg str/regmap.html. 
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scale  or  pilot  r  Jtail  competition 
programs  that  sffer  a  choice  of  suppliers 
to  at  least  som ;  retail  customers.  Eight 
states  have  ini  iated  programs  to  offer 
access  to  retai  customers  by  a  date 
certain. 

Because  of  t  le  changes  in  the 
structure  of  th  ;  electric  industry,  the 
transmission  g  rid  is  now  being  used 
more  intensiv<  ly  and  in  different  ways 
than  in  the  pai  t.  The  Commission  is 
concerned  tha  the  traditional 
approaches  to  operating  the  grid  are 
showing  signs  of  strain.  According  to 
the  North  Am<  rican  Electric  Reliability 
Council  (NER( '.),  "the  adequacy  of  the 
bulk  transmission  system  has  been 
challenged  to  i  upport  the  movement  of 
power  in  unpr  jcedented  amounts  and 
in  unexpected  directions."  '*•  These 
changes  in  the  use  of  the  transmission 
system  "will  ti  ist  the  electric  industry's 
ability  to  mair  tain  system  security  in 
operating  the  I  ransmission  system  under 
conditions  for  which  it  was  not  planned 
or  designed."  '"*  It  should  be  noted  that, 
despite  the  inc  reased  transmission 
system  loadin]  s,  NERC  believes  that  the 
"procedures  ai  id  processes  to  mitigate 
potential  reliaDility  impacts  appear  to  be 
working  reliah  y  for  now,"  and  that 
even  though  tl  e  system  was  particularly 
stressed  durin  >  the  summer  of  1998, 
"the  system  p<  rformed  reliably  and  firm 
demand  was  not  interrupted  due  to 
transmission  t  ansfer  limitations."  -" 

An  indicatic  n  that  the  increased  and 
different  use  of  the  transmission  system 
grid  is  the  increased  use 
of  transmissio  i  line  loading  relief  (TLR) 
procedures.-'  And,  according  to 
published  repi  irts,  the  incidence  of 
TLRs  is  growing.  While  in  all  of  1998 
were  called,  in  the  first 
1999,  over  400  TLRs  have 
been  called,  resulting  in  over  8,000  MW 
of  power  curta  ilment  in  the  three-month 
summer  period  beginning  June  1999.-- 

It  appears  tli  at  the  planning  and 
construction  a  transmission  and 
transmission-r  slated  facilities  may  not 
with  increased 
According  to  NERC, 


over  300  TLRs 
ten  months  of 


be  keeping  up 
requirements 


'■Reliability 
American  Electric 
1998).  at  26  (Relia 

»'TheTLRprocfcdurei 
overloads  that  resi 
other  transmissiot 
more  power  than 
either  power  outaj 
TLR  procedures 
transmission  eqiii 
Operating  Securit 
transactions  con 
American  Electric 
161.353  (1998)  (.^flO 

'^  Power  Market 
Citing  NERC  data 


Assessment  1998-2007,  North 
Reliability  Council  (September 
ilitv  Assessment). 


s  are  designed  to  remedy 
It  when  a  transmission  line  or 
equipment  carries  or  will  carry 
s  rating,  which  could  result  in 
,es  or  damage  to  property.  The 

designed  to  bring  overloaded 
iment  to  within  NERC's 

Limits  essentially  by  curtailing 

ng  to  the  overload.  See  North 
Reliability  Council.  85  FERC 


tr  but 


s  Week.  November  8.  1999  at  1. 


"business  is  increasing  on  the 
transmission  system,  but  very  little  is 
being  done  to  increase  the  load  serving 
and  transfer  capability  of  the  bulk 
transmission  system."  -^  The  amount  of 
new  transmission  capacity  planned  over 
the  next  ten  years  is  significantly  lower 
than  the  additions  that  had  been 
planned  five  years  ago,  and  most  of  the 
planned  projects  are  for  local  system 
support.24  NERC  states  that,  "The  close 
coordination  of  generation  and 
transmission  plaiming  is  diminishing  as 
vertically  integrated  utilities  divest  their 
generation  assets  and  most  new 
generation  is  being  proposed  and 
developed  by  independent  power 
producers."-^ 

The  transition  to  new  market 
structures  has  resulted  in  new 
challenges  and  circumstances.  For 
example,  during  the  week  of  June  22- 
26,  1998,  the  wholesale  electric  market 
in  the  Midwest  experienced  numerous 
events  that  led  to  unprecedented  high 
spot  market  prices.  Spot  wholesale 
market  prices  for  energy  briefly  rose  as 
high  as  $7,500  per  MWh,  compared 
with  an  average  price  for  the  summer  of 
approximately  $40  per  MWh  in  the 
Midwest  if  the  pricing  abnormalities  are 
excluded.-''  This  experience  led  to  calls 
for  price  caps,  allegations  of  market 
power,  and  a  questioning  of  the 
effectiveness  of  transmission  open 
access  and  wholesale  electric 
competition. 

The  Commission  staff  undertook  an 
investigation  of  the  pricing 
abnormalities.  Staffs  report  concluded 
that  the  unusually  high  price  levels 
were  caused  by  a  combination  of  factors, 
particularly  above-average  generation 
outages,  unseasonably  hot  temperatures, 
storm-related  transmission  outages, 
transmission  constraints,  poor 
communication  of  price  signals, 
lowered  confidence  in  the  market  due  to 
a  few  contract  defaults,  and 
inexperience  in  dealing  with 
competitive  markets.-^ 

The  Commission's  staff  found  that  the 
market  institutions  were  not  adequately 
prepared  to  deal  with  such  a  dramatic 
series  of  events.  Regarding  regional 
transmission  entities,  the  staff  report 


"  Reliability  Assessment  at  26. 

" Id.  at  7. 

"Id. 

2«  See  Staff  Beport  to  the  Federal  Energy 
Regulatory  Commission  on  the  Causes  of  Wholesale 
Electric  Pricing  Abnormalities  in  the  Midwest 
During  June  1998.  (Sept.  22.  1998)  (.Staff  Price  Spike 
Report)  at  3-8  to  3-11.  Unusually  high  spot  market 
wholesale  prices  also  occurred  during  the  summer 
of  1999.  The  Commission  is  not  aware  that  any 
formal  evaluations  of  market  data  have  been 
performed  for  that  occurrence  of  price 
abnormalities. 

-'W.  at  V. 


observed:  "The  necessity  for 
cooperation  in  meeting  reliability 
concerns  and  the  Commission's  intent 
to  foster  competitive  market  conditions 
underscores  the  importance  of  better 
regional  coordination  in  areas  such  as 
maintenance  of  transmission  and 
generation  systems  and  transmission 
planning  and  operation."  -''  Support  for 
this  view  comes  from  many  sources.  For 
example,  the  Public  Utilities 
Commission  of  Ohio,  in  its  own  report 
on  the  high  spot  market  prices, 
recommended  that  policy  makers  "take 
unambiguous  action  to  require 
coordination  of  transmission  system 
operations  by  regionwide  Independent 
System  Operators."  -^ 

On  September  29,  1998,  the  Secretary 
of  Energy  Advisory  Board  Task  Force  on 
Electric  System  Reliability  published  its 
final  report."^  The  Task  Force  was 
convened  in  January  1997  to  provide 
advice  to  the  Department  of  Energy  on 
critical  institutional,  technical,  and 
policy  issues  that  need  to  be  addressed 
in  order  to  maintain  bulk  power  electric 
system  reliability  in  a  more  competitive 
industry.  The  Task  Force  found  that 
"the  traditional  reliability  institutions 
and  processes  that  have  served  the 
Nation  well  in  the  past  need  to  be 
modified  to  ensure  that  reliability  is 
maintained  in  a  competitively  neutral 
fashion;"  that  "grid  reliability  depends 
heavily  on  system  operators  who 
monitor  and  control  the  grid  in  real 
time;"  and  that  "because  bulk  power 
systems  are  regional  in  nature,  they  Ccui 
and  should  be  operated  more  reliably 
and  efficiently  when  coordinated  over 
large  geographic  areas."" 

The  report  noted  that  many  regions  of 
the  United  States  are  developing  ISOs  as 
a  way  to  maintain  electric  system 
reliability  as  competitive  markets 
develop.  According  to  the  Task  Force, 
ISOs  are  significant  institutions  to 
assure  both  electric  system  reliability 
and  competitive  generation  markets. 
The  Task  Force  concluded  that  a  large 
ISO  would:  (1)  Be  able  to  identify  and 
address  reliability  issues  most 
effectively;  (2)  internalize  much  of  the 
loop  flow  caused  by  the  growing 
number  of  transactions;  (3)  facilitate 
transmission  access  across  a  larger 


"W.  at  5-8. 

^'Ohio's  Electric  Market,  June  22-26.  1998,  What 
Happened  and  Why.  A  Report  to  the  Ohio  General 
Assembly,  at  iii. 

"'Ma/nfaining  Reliability  in  a  Competitive  U.S. 
Electricity  Industry;  Final  Report  of  the  Task  Force 
on  Electric  System  Reliability  [Sepl.  29,  1998)  (Task 
Force  Report).  The  Task  Force  was  comprised  of  24 
members  representing  all  major  segments  of  the 
electric  industry,  including  private  and  public 
suppliers,  power  marketers,  regulators, 
environmentalists,  and  academics. 

^' Task  Force  Report  at  x-xi. 
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portion  of  the  network,  consequently 
improving  market  efficiencies  and 
promoting  greater  competition;  and  (4) 
eliminate  "pancaking"  of  transmission 
rates,  thus  allowing  a  greater  range  of 
economic  energy  trades  across  the 
network.^' 

2.  Successes,  Failures,  and  Haphazard 
Development  of  Regional  Transmission 
Entities 

Since  Order  No.  888  was  issued,  there 
have  been  both  successful  and 
tmsuccessful  efforts  to  establish  ISOs, 
and  other  efforts  to  form  regional 
entities  to  operate  the  transmission 
facilities  in  various  parts  of  the  coimtry. 
While  we  are  encouraged  by  the  success 
of  some  of  these  efforts,  it  is  apparent 
that  the  results  have  been  inconsistent, 
and  much  of  the  country's  transmission 
facilities  remain  outside  of  an 
operational  regional  transmission 
institution. 

Proposals  for  the  establishment  of  five 
ISOs  have  been  submitted  to  and 
approved,  or  conditionally  approved,  by 
the  Commission.  These  are  the 
California  ISO,"  PJM  ISO,^^  ISO  New 
England,35  the  New  York  ISO,^^  and  the 
Midwest  ISO.'^  In  addition,  the  Texas 
Commission  has  ordered  an  ISO  for  the 
Electric  Reliability  Council  of  Texas 
(ERGOT).'*  Moreover,  ovu  international 
neighbors  in  Canada  and  Mexico  are 
also  pursuing  electric  restructuring 
efforts  that  include  various  forms  of 
regional  transmission  entities.^' 

The  PJM,  New  England  and  New  York 
ISOs  were  established  on  the  platform  of 
existing  tight  power  pools.  It  appears 


"W.at76. 

"Pacific  Gas  &  Electric  Company,  et  al..  77  FERC 
1 61.204  (1996).  orc/er  on  re/i'g,  81  FERC  1 61.122 
(1997)  (Pacific  Gas  &■  Electric). 

^Pennsylvania-New  Jersey-Maryland 
Interconnection,  ef  a/..  81  FERC  ^  61.257  (1997). 
orderon  reh'g,  82  FERC  161,047  (1998)  IPfMj. 

"  New  England  Power  Pool.  79  FERC  1 61,374 
(1997),  order  on  reh'g,  85  FERC  1 61,242  (1998) 
INEPOOLI. 

'^Central  Hudson  Gas  &  Electric  Corporation,  et 
a/..  83  FERC  1 61,352  (1998),  order  on  reh'g.  R7 
FERC  i  61,135  (1999)  (Central  Hudson). 

"  Midwest  Independent  Transmission  System 
Operator,  et  a)..  84  FERC  H  61,231,  orderon 
reconsideration.  85  FERC  H  61,250,  order  on  reh'g. 
85  FERC  1  61,372  (1998)  (Midwest  ISO). 

'"See  16  Texas  Administrative  Code  §  23.67(p). 
Furthermore,  on  June  18, 1999,  S.B.7  was  enacted 
to  restructure  the  Texas  electric  industry  allowing 
retail  competition.  The  bill  requires  retail 
competition  to  begin  by  January  2002.  Rates  will  be 
frozen  for  three  years,  and  then  a  six  percent 
reduction  will  be  required  for  residential  and  small 
commercial  consumers. 

"  See  Policy  Proposal  for  Structural  Reform  of  the 
Mexican  Electricity  Industry.  Secretary  of  Energy, 
Mexico  (Feb.  1999);  Third  Interim  Report  of  the 
Ontario  Market  Design  Committee  (Oct.  1998); 
TransAlta  Enterprises  Corporation,  75  FERC 
161,268  at  61,875  (1996)  (recognition  of  the 
restructuring  in  the  Province  of  Alberta,  Canada  to 
create  a  Grid  Company  of  Alberta). 


that  the  principal  motivation  for 
creating  ISOs  in  these  situations  was  the 
Order  No.  888  requirement  that  there  be 
a  single  systemwide  transmission  tariff 
for  tight  pools.  In  contrast,  the 
establishment  of  the  California  ISO  and 
the  ERCOT  ISO  was  the  direct  result  of 
mandates  by  state  govenmients.  The 
Midwest  ISO,  which  is  not  yet 
operational,  is  imique.  It  was  neither 
required  by  government  nor  based  on  an 
existing  institution.  Two  states  in  the 
region  subsequently  required  utilities  in 
their  states  to  participate  in  either  a 
Commission-approved  ISO  (Illinois  and 
Wisconsin),  or  sell  their  transmission 
assets  to  an  independent  transmission 
company  that  would  operate  under  a 
regional  ISO  (Wisconsin). 

As  part  of  general  restructuring 
initiatives,  several  states  now  require 
independent  grid  management 
organizations.  For  example,  an  Illinois 
law  required  that  its  utilities  become 
members  of  a  FERC-approved  regional 
ISO  by  March  31,  1999,  and  Wisconsin 
law  gives  its  utilities  the  option  of 
joining  an  ISO  or  selling  their 
transmission  assets  to  an  independent 
transmission  company  by  June  30,  2000. 
In  both  states,  the  backstop  is  a  single- 
state  organization  if  regional 
organizations  are  not  developed. 
Recently,  Virginia,'**'  Arkansas'"  and 
Ohio'*-  have  also  enacted  legislation 
requiring  their  electric  utilities  to  join  or 
establish  regional  transmission  entities. 

The  approved  ISOs  have  similarities 
as  well  as  differences.  All  five 
Commission-approved  ISOs  operate,  or 
propose  to  operate,  as  non-profit 
organizations.  All  five  ISOs  include 
both  public  and  non-public  utility 
members.  However,  among  the  five, 
there  is  considerable  variation  in 
governance,  operational  responsibilities, 
geographic  scope  and  market 
operations.  Four  of  the  ISOs  rely  on  a 
two-tier  form  of  governance  with  a  non- 
stakeholder  governing  board  on  top  that 
is  advised,  either  formally  or  informally, 
by  one  or  more  stakeholder  groups.  In 
general,  the  final  decision  making 
authority  rests  with  the  independent 
non-stakeholder  board.  One  ISO,  the 
California  ISO,  uses  a  board  consisting 
of  stakeholders  and  non-stakeholders. 

Four  of  the  five  ISOs  operate  a  single 
control  area,  but  the  large  Midwest  ISO 
does  not  currently  plan  to  operate  a 


single  control  area.  Three  are  multi-state 
ISOs  (New  England,  PJM  and  Midwest), 
while  two  ISOs  (California  and  New 
York)  currently  operate  within  a  single 
state.  The  current  Midwest  ISO 
members  do  not  encompass  one 
contiguous  geographic  area.  The  ISO 
New  England  administers  a  separate 
NEPOOL  tariff,  while  the  other  four 
administer  their  own  ISO  transmission 
tariffs. 

Three  ISOs  operate  or  propose  to 
operate  centralized  power  markets  (New 
England,  PJM  and  New  York),  and  one 
ISO  (California)  relies  on  a  separate 
power  exchange  (PX)  to  operate  such  a 
market."*'  The  Midwest  ISO  has  not 
proposed  an  ISO-related  centraUzed 
market  for  its  region."*^  In  addition,  at 
least  one  separate  PX  has  begim  to  do 
business  in  California  apart  from  the  PX 
established  through  the  restructuring 
legislation.'*' 

The  existing  ISOs  are  also  evolving  in 
terms  of  their  governance  structure  and 
as  a  result  of  operating  experience  with 
the  transmission  systems  and  the 
various  markets  they  operate.  For 
example,  the  Commission  rejected  the 
original  governance  proposals  for  two 
ISOs:  the  New  England  ISO  and  New 
York  ISO.  In  both  cases,  the 
Commission  concluded  that  the 
vertically  integrated  utility  members  of 
the  ISO  would  have  too  much  voting 
power  in  the  various  advisory 
committees  that  provide  advice  and 
recommendations  to  the  non- 
stakeholder  Boards.  The  ISOs 
resubmitted  governance  proposals  that 
gave  balanced  representation  to  the 
various  sectors  of  stakeholders,  and  the 
Commission  subsequently  approved 
both  revised  governance  structures. 

In  addition,  the  Commission  has 
considered  a  niunber  of  significant 
modifications  of  market  rules  proposed 
by  the  existing  ISOs  in  the  seven 
months  since  issuance  of  the  RTO 


■"'See  Virginia  Electric  Utility  Restructuring  Act, 
S1269  (Mar.  25.  1999).  In  Virginia,  electric  utilities 
are  required  by  January  2001,  to  join  or  establish 
regional  transmission  entities. 

•* '  See  The  Arkansas  Electric  Consumer  Choice 
Act  of  1999,  Act  1,  82nd  General  Assembly  (Apr. 
1999). 

'-See  Amended  Substitute  Senate  Bill  No.  3, 
123rd  General  Assembly  (July  6, 1999). 


''The  California  PX  offers  day-ahead  and  hour- 
ahead  markets  and  the  ISO  operates  a  real-time 
energy  market.  Participation  in  the  PX  market  is 
voluntary  except  that  the  three  traditional  investor- 
owned  utilities  in  California  must  bid  their 
generation  sales  and  purchases  through  the  PX  for 
the  first  five  years.  New  York  will  offer  day-ahead 
and  real-time  energy  markets  that  will  be  operated 
by  the  ISO.  PJM  and  New  England  offer  only  real- 
time energy  markets,  although  PJM  has  proposed  to 
operate  a  day-ahead  market.  The  ERGOT  ISO  is  the 
only  other  ISO  that  does  not  currently  operate  a  PX. 

•"There  are  indications,  however,  that  the 
Midwest  I5>0  is  considering  the  formation  of  a 
power  exchange.  See  Joint  Committee  for  the 
Development  of  a  Midwest  Independent  Power 
Exchange.  "Solicitation  of  Interest-Creation  of  an 
Independent  Power  Exchange  for  the  U.S. 
Midwest."  February  5,  1999. 

•"  See  Automated  Power  Exchange.  Inc..  82  FERC 
i  61,287,  reh'g  denied.  84  FERC  1 61 .020  (1998). 
appeals  docketed.  No.  98-1415  (D.C.  Cir.  Sept.  14. 
1998)  and  No.  98-1419  (D.C.  Cir.  Sept.  14,  1998). 
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NOPR.  In  part  cular,  a  number  of  rules 
for  the  Califor  lia  ISO  and  New  England 
ISO  have  beer  modified,  affecting  the 
products  trade  d  in.  and  the  timing  of, 
the  markets  fo  r  energy,  ancillary 
services,  balai  cing  services  and 
transmission. 

An  addition  al  few  transmission 
restructuring  iroposals  that  were 
pending  as  of  ;he  date  of  issuance  of  the 
RTO  NOPR  he  ve  been  approved  by  the 
Commission,  imd  others  have  been  filed 
since  that  dat( .  In  July  1999,  the 
Commission  g  ranted  a  petition  for 
declaratory  or  ler  filed  by  Entergy 
Services  Inc.,  n  which  the  majority 
concluded  tha  t  passive  ownership  of  a 
transmission  (  ntity  by  a  generating 
company  or  o  her  market  participant 
could  meet  th  3  ISO  principles  contained 
in  Order  No.  I  88.  The  order  stated, 
however,  that  the  passive  ownership 
must  be  prop*  rly  designed,  such  that 
the  transmission  entity  is  truly 
independent  (if  the  market 
participants.**  Another  filing  that  was 
pending  whei  the  NOPR  was  issued 
was  the  reque  it  by  FirstEnergy  to  sell  its 
transmission  i  issets  to  a  newly-formed 
affiliate.  The  ( Commission  approved  the 
disposition  of  jurisdictional  facilities, 
noting  that  th  ;  proposed  action  would 
not  adversely  affect  competition,  rates 
or  regulation.  In  addition,  the 
Commission  i  oted  that  the  creation  of 
the  transmissi  on-owning  affiliate  would 
facilitate  the  s  ubsequent  transfer  of 
FirstEnergy's  ransmission  facilities  to 
an  RTO.  whic  i  FirstEnergy  pledged  to 
do  within  twc  years  of  Commission 
approval  of  th  e  disposition  of  facilities 
to  its  affiliate,  *'' 

Since  issua  ice  of  the  RTO  NOPR,  the 
Alliance  Com  janies  filed  a  proposal  to 
create  an  RTC  .  Applicants  suggest  that 
the  RTO  coul  1  take  one  of  two  forms, 
either  an  ISO  or  a  transco,  but  note  that 
they  prefer  a  I  ransco  configuration  in 
which,  at  least  initially,  the  five 
transmission-  jwning  participants  could 
hold  five  perc  ent  ownership  stakes  in 
the  transco.-*'* 

Not  all  effo  ts  to  create  ISOs  have 
been  success!  iil.  For  example,  after  more 
than  two  year  s  of  effort,  the  proponents 
of  the  IndeGC  {/ndependent  Grid 
Operator)  ISC  in  the  Pacific  Northwest 
and  Rocky  M  )untain  regions  ended 


■"'  See  Entergy 
(1999)  (Co 
order). 

■"  See  FirstEne^ 
FERC  161.090(1 

"See  Application 
Docket  No.  EI 
The  Commission 
application  cone 
Final  Rule.  Set- 
(1999)  [Alliance 


•/ll 


their  efforts  to  create  an  ISO.-*''  More 
recently,  members  of  the  Mid- American 
Power  Pool  (MAPP).  an  existing  power 
pool  that  covers  six  U.S.  states  and  two 
Canadian  provinces,  fciiled  to  achieve 
consensus  for  establishing  a  long- 
planned  ISO.**"  In  the  Southwest, 
proponents  of  the  Desert  STAR  ISO 
have  not  been  able  to  reach  agreement 
to  date  on  a  formal  proposal  after  more 
than  two  years  of  discussion."*'  In  the 
interim  period,  some  of  the  participants 
in  the  Desert  STAR  ISO  have  filed  at  the 
Commission  a  proposal  to  create  the 
Mountain  West  Independent  Scheduling 
Administrator,  which  would  oversee  the 
scheduling  of  transmission  service 
within  Nevada.**- 

Various  reasons  have  been  advanced 
to  explain  the  difficulty  in  forming  a 
voluntary,  multi-state  ISO.  Reasons 
include:  "cost  shifting,"  which  involves 
increases  in  transmission  rates  for  some 
parties;  disagreements  about  sharing  of 
ISO  transmission  revenues  among 
transmission  owners;  difficulties  in 
obtaining  the  participation  of  publicly- 
owned  transmission  facilities;  concerns 
about  the  loss  of  transmission  rights  and 
prices  embedded  in  existing 
transmission  agreements;  and  the 
preference  of  certain  transmission 
owners  to  sell  or  transfer  their 
transmission  assets  to  a  for-profit 
transmission  company  in  lieu  of 
handing  over  control  to  a  non-profit 
ISO. 

3.  The  Commission's  ISO  and  RTO 
Inquiries;  Conferences  With 
Stakeholders  and  State  Regulators 

In  light  of  the  various  restructuring 
activities  occurring  throughout  the 
United  States,  the  Commission  has  held 
1 1  public  conferences  in  nine  different 
cities  across  the  country  to  hear  the 
views  of  industry,  consumers,  and  state 
regulators  with  respect  to  the  need  for 
RTOs  and  their  appropriate  roles  and 
responsibilities. 

The  Commission  initiated  an  inquiry 
in  March  1998  pertaining  to  its  policies 
on  ISOs.  A  notice  establishing    - 
procedures  for  a  conference  gave  the 
following  rationale: 


ervices,  Inc..  88  FERC  1 61.149 
mmiss|oner  Massey  dissented  from  this 


V  Operating  Companies,  et  al..  89 
)99). 

of  Alliance  Companies  in 
44-O00  (filed  June  3.  1999). 
issued  an  order  on  this 
rrently  with  the  issuance  of  this 

iance  Companies.  89  FERC  1 

Mmpanies). 


^"Recently,  however,  parties  in  the  Pacific 
Northwest  have  resumed  RTO  discussions. 

^'However,  trade  press  reports  suggest  that  while 
MAPP  members  continue  to  try  to  reach  consensus, 
the  Midwest  ISO  is  in  discussion  with  MAPP 
members  to  join  the  Midwest  ISO.  See  Inside  FERC. 
July  26.  1999;  The  Energy  Report.  Nov.  1.  1999  at 
931. 

"■'  Recent  press  reports,  however,  indicate  that 
Desert  STAR  has  incorporated  as  a  non-profit 
organization,  a  first  step  toward  the  launch  of  an 
ISO.  See  Energy  Daily.  Nov.  5.  1999  at  2. 

''- See  Application  of  Mountain  West  Independent 
Transmission  Administrator  in  Docket  No.  ER99- 
3719-000  (filed  luly  23,  1999). 


In  Order  Nos.  888  and  889  and  their 
progeny,  the  Commission  established  the 
fundamental  principles  of  non- 
discriminatory open  access  transmission 
services.  Nevertheless,  many  issues  remain  to 
be  addressed  if  the  Nation  is  to  fully  realize 
the  benefits  of  open  access  and  more 
competitive  electric  markets. 
***** 

Given  the  dramatic  changes  taking  place  in 
both  wholesale  and  retail  electric  markets 
and  the  many  proposals  under  consideration 
with  respect  to  the  creation  of  ISOs  or  other 
transmission  entities,  such  as  transmission- 
only  utilities,  it  is  time  for  the  Commission 
to  take  stock  of  its  policies  in  order  to 
determine  whether  they  appropriately 
support  our  dual  goals  of  eliminating  undue 
discrimination  and  promoting  competition  in 
electric  power  markets." 

Accordingly,  the  Commission  held  a 
series  of  eight  conferences  in  1998  to 
gain  insight  into  participants'  views  on 
the  formation  and  role  of  ISOs  in  the 
electric  utility  industry.  The  first 
conference  was  held  in  April  1998  at  the 
Commission's  offices  in  Washington, 
D.C.  Between  May  28  and  June  8, 1998. 
the  Commission  held  seven  regional 
conferences  in  Phoenix.  Kansas  City, 
New  Orleans.  Indianapolis.  Portland. 
Richmond  and  Orlando.  As  a  result  of 
these  conferences,  the  Commission 
heard  approximately  145  oral 
presentations  and  received  a  large 
number  of  written  comments  on  the 
appropriate  size,  scope,  organization 
and  functions  of  regional  transmission 
institutions.  A  number  of  different  of 
viewpoints  were  expressed.^-* 

On  October  1, 1998.  the  Secretary  of 
Energy  delegated  his  authority  under 
section  202(a)  of  the  FPA  to  the 
Commission.  In  doing  so,  the  Secretary 
stated  that  section  202(a)  "provides  DOE 
with  sufficient  authority  to  establish 
boundaries  for  Independent  System 
Operators  (ISOs)  or  other  appropriate 
transmission  entities."  ^^  The  Secretary 
also  stated:  "FERC  is  also  increasingly 
faced  with  reliability-related  issues. 
Providing  FERC  with  the  authority  to 
establish  boiuidaries  for  ISOs  or  other 
appropriate  transmission  entities  could 
aid  in  the  orderly  formation  of  properly- 
sized  transmission  institutions  and  in 
addressing  reliability-related  issues, 
thereby  increasing  the  reliability  of  the 
transmission  system." 

On  November  24.  1998.  we  gave 
notice  in  this  docket  of  our  intent  to 
initiate  a  consultation  process  with 
State  commissions  pursuant  to  section 


"Inquiry  Concerning  the  Commission's  Policy  on 
Independent  System  Operators.  Notice  of 
Conference,  Docket  No.  PL98-5-000.  at  1-2  (March 
13,  1998). 

^  A  summary  of  tho.se  views  was  included  as 
Appendix  A  to  the  NOPR  in  this  docket. 

''>63  FR  53,889  (Oct.  7,  1998). 
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202(a).''^  The  purpose  of  the 
consultations  was  to  afford  State 
commissions  a  reasonable  opportunity 
to  present  their  views  with  respect  to 
appropriate  boundaries  for  regional 
transmission  institutions  and  other 
issues  relating  to  RTOs.  Conferences 
with  State  comutnissioners  were  held  in 
St.  Louis,  Missouri,  on  February  11, 
1999;  in  Las  Vegas,  Nevada,  on  February 
12,  1999;  and  in  Washington,  D.C..  on 
February  17, 1999.  In  all,  we  heard  oral 
presentations  by  representatives  of  41 
state  commissions  during  these 
consultations,  with  others  monitoring  or 
providing  written  conunents.^^  During 
these  sessions,  we  received  much 
valuable  advice.  Furthermore,  we  have 
had  additional  consultations  since 
issuance  of  the  RTO  NOPR  in  May  1999. 

ni.  Discussion 

A.  Existing  Barriers  and  Impediments 
To  Achieving  Fully  Competitive 
Electricity  Markets 

In  the  NOPR,  the  Commission 
expressed  its  belief  that  there  remain 
important  transmission-related 
impediments  to  a  competitive  wholesale 
electric  market.  The  Commission 
grouped  these  remaining  impediments 
into  two  broad  categories:  (1)  The 
engineering  and  economic  inefficiencies 
inherent  in  the  current  operation  and 
expansion  of  the  transmission  grid,  and 
(2)  continuing  opportunities  for 
transmission  owners  to  unduly 
discriminate  in  the  operation  of  their 
transmission  systems  so  as  to  favor  their 
own  or  their  affiliates'  power  marketing 
activities.'* 

With  respect  to  engineering  and 
economic  inefficiencies,  the  NOPR 
noted  that  the  transmission  facilities  of 
any  one  utility  in  a  region  are  p£ul  of  a 
larger,  integrated  transmission  system 
which,  from  an  electrical  engineering 
perspective,  operates  as  a  single 
machine.'^  Engineering  and  economic 
inefficiencies  occur  because  each 
separate  operator  usually  makes 
independent  decisions  about  the  use, 
limitations  and  expansion  of  its  piece  of 
the  interconnected  grid  based  on 
incomplete  information,  even  though 
any  action  taken  by  one  transmission 
provider  can  have  major  and 
instantaneous  effects  on  the 
transmission  facilities  of  all  other 
transmission  providers.  The 
Commission  noted  that,  while  this  was 


'*  Regional  Transmisvon  Organizations,  Notice  of 
Intent  to  Consult  with  State  Commission,  63  FR 
66,158  (Dec.  1,  1998).  FERC  Stats  &  Regs.  1 35.534 
(1998). 

"See  Appendix  for  a  list  of  commenters. 

^"FERC  Stats.  &  Regs.  1 32.541  at  33,696. 

'•'>  Id.  at  33.697. 


not  a  new  phenomenon,  the  demands 
placed  on  the  transmission  grid  had 
changed  in  recent  years  due  to  (1) 
increases  in  bulk  power  trade,  (2)  large 
shifts  in  power  flows,  and  (3)  an 
increasingly  de-integrated  and 
decentralized  competitive  power 
industry.^  As  a  consequence  of  these 
changes  in  trade  patterns  and  industry 
structure,  certain  operational  problems 
had  become  more  significant  and 
difficult  to  resolve. 

Engineering  and  Economic 
Inefficiencies.  The  NOPR  identified  a 
number  of  specific  economic  and 
engineering  inefficiencies.  First,  the 
NOPR  noted  that  the  reliability  of  the 
nation's  bulk  power  system  was  being 
stressed  in  ways  that  have  never  been 
experienced  before,  and  questioned  the 
continued  feasibility  of  one-on-one 
coordination  of  an  interconnected 
transmission  grid  encompassing  more 
than  100  transmission  owners  and  140 
separate  control  areas.*'  Second,  the 
NOPR  observed  that  there  were 
increasing  difficulties  in  accm-ately 
computing  Total  Transmission  Capacity 
(TTC)  and  Available  Transmission 
Capacity  (ATC),  assessments  that 
require  reliable  and  timely  information 
about  load,  generation,  facility  outages 
and  transactions  on  neighboring 
systems,  as  well  as  consistency  in 
methodologies  among  systems.*"-  Third, 
the  NOPR  noted  that  efficient 
congestion  management  required 
regional  actions,  and  that  the  current 
methods  for  managing  congestion  [e.g., 
Transmission  Line  Loading  Relief 
procedures  in  the  Eastern 
Interconnection),  which  do  not  attempt 
to  optimize  regional  congestion  relief, 
were  cumbersome,  inefficient  and 
disruptive  to  bulk  power  markets.*' 
Fourth,  the  NOPR  expressed  concern 
that  the  imcertainty  associated  with 
transmission  planning  and  expansion 
had  increased  with  the  increasing 
number  and  distance  of  imbundled 
transactions  and  the  wider  variation  in 
generation  dispatch  patterns.  The  NOPR 
pointed  to  a  noticeable  decline  in 
planned  transmission  investments  and 
expressed  concern  that,  without  a 
regional  approach  to  planning  and 
expansion,  it  would  be  difficult  to 
address  complex  and  controversial 
issues  that  arise  when  the  benefits  of  an 
expansion  do  not  necessarily  accrue  to 
the  transmission  system  that  must 
undertake  the  expansion.*^  Finally,  the 
NOPR  explained  that  pancaked 


transmission  rates  (where  a  separate 
access  charge  is  assessed  every  time  the 
transaction  contract  path  crosses  the 
boundary  of  another  transmission 
owner)  restrict  the  size  of  regional 
power  markets.  The  Commission  added 
that  the  balkanization  of  electricity 
markets  hurts  consiuners  who  pay 
higher  transmission  rates  and  have 
access  to  fewer  generation  options.*' 

Continuing  Opportunities  for  Undue 
Discrimination:  With  respect  to 
continuing  opportunities  for  undue 
discrimination,  the  NOPR  observed  that, 
when  utilities  control  monopoly 
transmission  facilities  and  also  have 
power  marketing  interests,  they  have 
poor  incentives  to  provide  equal  quality 
transmission  service  to  their  power 
marketing  competitors.**  The  NOPR 
explained  that  the  Commission  had 
made  this  point  in  Order  No.  888: 

It  is  in  the  economic  self-interest  of 
transmission  monopolists,  particalau'ly  those 
with  high-cost  generation  assets,  to  deny 
transmission  or  to  offer  transmission  on  a 
basis  that  is  inferior  to  that  which  they 
provide  themselves.  The  inherent 
characteristics  of  monopolists  make  it 
Inevitable  that  they  will  act  in  their  own  self- 
interest  to  the  detriment  of  others  by  refusing 
transmission  and/or  providing  inferior 
transmission  to  competitors  in  the  bulk 
power  markets  to  favor  their  own  generation, 
and  it  is  our  duty  to  eradicate  unduly 
discriminatory  practices.^^ 

In  the  NOPR,  the  Commission  noted 
that  functional  unbundling  does  not 
change  the  incentives  of  vertically 
integrated  utilities  to  use  their 
transmission  assets  to  favor  their  own 
generation,  but  instead  attempt  to 
reduce  the  ability  of  utilities  to  act  on 
those  incentives.** 

The  NOPR  expressed  concern  about 
continuing  indications  that  transmission 
service  problems  related  to 
discriminatory  conduct  remain  and 
concluded  that  these  problems  are 
impeding  competitive  wholesale  power 
markets.*''  The  NOPR  also  noted  that 


**  See  id. 

f-i  See  id.  at  33,699. 
«W.  at  33,700. 
'-'W.  at  33,701-02. 
"  See  id.  at  33,702-03. 


"W.  at  33,703. 

«*/d.  at  33,704. 

"Order  No.  888,  FERC  Stats.  &  Regs.  1 31,036  at 
31,682. 

<*  As  noted  in  the  NOPR.  in  Order  No.  888.  the 
Commission  received  and  considered  numerous 
comments  that  functional  unbundling  was  unlikely 
to  work,  and  that  more  drastic  restructuring,  such 
as  corporate  unbundling,  was  needed.  For  example, 
the  Feideral  Trade  Commission  advised  the 
Commission  that  a  functional  unbundling  approach 
■'*   *   *  would  leave  in  place  the  incentive  and 
opportunity  for  some  utilities  to  exercise  market 
power  in  the  regulated  system.  Preventing  them 
fttim  doing  so  by  enforcing  regulations  to  control 
their  behavior  may  prove  difficult."  However,  the 
Commission  decided  at  the  time  to  adopt  the  less 
intrusive  and  less  costly  remedy  of  functional 
unbundling.  FERC  Stats.  &  Regs.  1  32.541  at  33.707. 

''The  NOPR  described  specific  examples  of 
undue  discrimination  that  had  been  brought  to  its 
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instances  of  ad  ual  discrimination  may 
be  undetectabli  i  in  a  non-transparent 
market  and,  in  any  event,  it  is  often  hard 
to  determine,  an  an  after-the-fact  basis, 
whether  an  act  on  was  motivated  by  an 
intent  to  favor  iffiliates  or  simply 
reflected  the  in  ipartial  application  of 
operating  or  technical  requirement.  The 
NOPR  added  tlat,  while  continued 
discrimination  may  be  deliberate,  it 
could  also  resu  It  from  the  failure  to 
make  sufficien'  efforts  to  change  the 
way  integrated  utilities  have  done 
business  for  mi  ny  years.  The 
Commission  e>  pressed  concern  that  the 
difficulty  in  de  :ermining  whether  there 
has  been  comp  iance  with  our 
regulations  raii  es  the  question  as  to 
whether  functional  unbundling  is  an 
appropriate  lor  g-term  regulatory 
solution.  ' 

The  NOPR  e:  cplained  that  the 
Commission  ct  nsiders  allegations  of 
discrimination  even  if  not  reduced  to 
formal  finding! ,  to  be  a  serious  concern 
for  two  reason! .  First,  this  can  be 
indicative  of  a(  ditional,  uiu-eported, 
discriminatory  actions,  because  there 
are  significant  disincentives  to  filing 
and  pursuing  f  )rma]  complaints  that 
would  result  ii  definitive  findings.^" 
The  NOPR  exp  ressed  a  concern  that 
actual  problems  with  functional 
unbundling  m<  y  be  more  pervasive  than 
formally  adjud  cated  complaints  would 
suggest.  Secon  1,  the  NOPR  explained 
of  discrimination  are 
serious  becaus  ;,  if  nothing  else,  they 
represent  a  pei  ception  by  market 
participants  th  it  the  market  is  not 

If  market  participants 
perceive  that  c  ther  participants  have  an 
unfair  advanta  ;e  through  their 
ownership  or  c  ontrol  of  transmission 
facilities,  it  caj  i  inhibit  their  willingness 
to  participate  i  i  the  market,  thus 
thwarting  the  <  evelopment  of  robust 


t ) 


attention  through 
complaints  made 
hotline,  oral  and 
conjunction  with 
Commission,  and 
Commission  in  va 
generally  involved 
ATC  in  a  manner 
provider;  (2)  sta 
line  loading  relief 
(4)  OASIS  sites  the  I 
33.707-13. 

^"  As  noted  in 
are  reluctant  to  m; 
because  they  fear 
supplier:  the  com 
consuming:  the 
violations  do  not 
consequences  on 
a  significant  deti 
business  of  power 
adequate  remedy  I 
opportunities  in  a 
FERC  Stats.  &  Reg 


th! 


•rmal  complaints,  informal 
the  Commission's  enforcement 
\A^itten  comments  made  in 

ic  conferences  held  by  the 
I  leadings  filed  with  the 
ous  dockets.  The  complaints 
(1)  Calculation  and  posting  of 
vorable  to  the  transmission 
nd^rds  of  conduct  violations.  (3) 
nd  congestion  management,  and 
are  difficult  to  use.  See  id.  at 


NOPR.  transmission  customers 
e  even  informal  complaints 
I  stribution  by  their  transmission 
int  process  is  costly  and  time- 
Oinmission's  remedies  for 
i  npose  sufficient  financial 

transmission  provider  to  act  as 
erient;  and.  in  the  fast-paced 
marketing,  there  may  be  no 
ir  the  lost  short-term  sales 
er-the-fact  enforcement.  See 
.132,541  at  33,706. 


competition.  The  NOPR  added  that  such 
mistrust  can  also  harm  reliability.^' 

The  NOPR  explained  the  potential  for 
undue  discrimination  increases  in  a 
competitive  environment  unless  the 
market  can  be  made  structurally 
efficient  and  transparent  with  respect  to 
information,  and  equitable  in  its 
treatment  of  competing  participants. 
Also,  a  system  that  attempts  to  control 
behavior  that  is  motivated  by  economic 
self-interest  through  the  use  of 
standards  of  conduct  will  require   , 
constant  and  extensive  policing  and 
requires  the  Commission  to  regulate 
detailed  aspects  of  internal  company 
policy  and  communication.  The  NOPR 
added  that  functional  unbundling  does 
not  necessarily  promote  light-handed 
regulation  and  undoubtedly  imposes  a 
cost  on  those  entities  that  have  to 
comply  with  the  standards  of  conduct 
and  abide  by  rules  that  limit  the 
flexibility  of  their  internal  management 
activities.  The  NOPR  stated  that  the 
perception  that  many  entities  that 
operate  the  transmission  system  caimot 
be  trusted  is  not  a  good  foundation  on 
which  to  build  a  competitive  power 
market,  and  it  created  needless 
uncertainty  and  risk  for  new 
investments  in  generation.  ^- 

Comments.  Engineering  and 
Economic  Inefficiencies.  Virtually  all 
commenters  support  the  NOPR's 
premise  that  engineering  and  economic 
inefficiencies  exist  in  the  operation, 
plaiining  and  expansion  of  the  regional 
transmission  grid  and  that  these 
inefficiencies  hinder  electric  system 
reliability  and  a  fully  competitive  bulk 
power  market.^^  Many  commenters  state 
further  that,  in  the  new  industry 
structure,  coordinated  regional 
transmission  planning  has  become  a 
thing  of  the  past  and  new  transmission 
additions  that  will  benefit  reliable  grid 
operations  are  being  delayed.^" 

FMPA  states  that  grid  fragmentation 
harms  reliability.^'*  NU  and  EPRI  note 
that  recent  demand  growth  has  meant 
new  stresses  on  grid  reliability  and  there 
is  less  coordination  of  generation  and 
transmission  planning.  TXU  Electric 
states  that,  as  the  shift  from  regulation 
to  competition  accelerates,  and 
restructuring  efforts  proliferate,  the 


''-See id.  at  33,714. 

''^See,  e.g.,  Duquesne.  Entergy,  Florida  Power 
Corp.,  NU,  Kentucky  Cximmission,  NECPUC.  Ohio 
Commission.  Texas  Commission,  DOE.  American 
Forest.  Arkansas  Cities,  East  Texas  Cooperatives, 
EPSA.  First  Rochdale,  FMPA,  Oglethorpe,  PNGC, 
Powerex.  Public  Citizen.  SoCal  Cities,  Sonat, 
Williams. 

■'■'See.  e.g.,  EPRI.  Florida  Power  Corp,  Duquesne, 
Entergy.  SoCal  Cities,  Merrill  Energy,  TAPS,  IPCF, 
Powerex. 

"  FMPA  at  24. 


regional  transmission  grid  is  being 
exposed  to  stresses  that  cannot  be 
alleviated  without  regional  solutions. 

WPPI  describes  a  situation  in  1997  in 
which  the  345-kV  transmission  facility 
between  MAPP  and  MAIN  was 
overloaded  as  a  result  of  transactions 
scheduled  within  MAPP,  and  Wisconsin 
operators  became  aware  of  the  problem 
only  when  the  constrained  345-kV 
facility  automatically  separated  in 
response  to  the  overload.  WPPI  explains 
that,  with  the  345-kV  facility  shut  down, 
other  transmission  facilities  in  the 
region  overloaded,  causing  the 
transmission  system  over  a  large  region 
to  come  perilously  close  to  a  blackout. 
WPPI  adds  that,  because  transmission 
providers  do  not  have  information  about 
their  neighbors'  on-system  transactions 
to  serve  native  load,  they  are  unable  to 
predict  the  impact  of  potential  TLR 
events.  WPPI  says  that,  in  the  face  of 
this  uncertainty,  transmission  providers 
have  to  make  overly  conservative,  but 
inaccurate  assumptions  which 
urmecessarily  reduce  the  amount  of 
transmission  capacity  available  to  the 
market. 

TAPS  states  that,  when  the  owners  of 
a  constrained  interface  between  MAPP 
and  MAIN  tried  to  remove  the  line  for 
service  for  maintenance,  they  found  that 
500  MW  of  flow  remained  on  the  line 
even  after  all  scheduled  transactions 
were  terminated.  TAPS  explains  that 
there  were  so  many  transactions  in  the 
region  at  the  time  that  transmission 
operators  could  not  determine  the 
source  of  this  500  MW  loop  flow  and 
were  unable  to  ask  other  parties  to  cut 
their  schedules  to  permit  the  necessary 
maintenance.^^  TAPS  asserts  that 
transmission  owners  have  engaged  in 
"creative"  concepts  such  as  CBM  to 
reduce  ATC  and  argues  that  price  spikes 
are  exacerbated,  if  not  caused  by  the 
failure  to  have  regional  transmission 
information  and  control  in  one  place.''^ 

TDU  Systems  complaint  that  the 
current  system  balkanizes  regions  into  a 
series  of  submarkets,  each  with  its  own 
dominant  incumbent  transmission 
owner/generator  that  collects  its  own 
transmission  toll. 

EPRI  contends  that  the  current  off-line 
ATC  calculations  result  in 
inconsistencies  of  ATC  values.  Entergy 
argues  that  the  accuracy  of  ATC  will 
continue  to  be  a  problem  as  long  as 
contract  path  pricing  is  used.^** 

Minnesota  Power  notes  that  reliability 
across  the  broader  region  suffers  simply 
because  of  different  standards  for  ATC 
calculations  within  and  across  NERC 


">TAPS,  Appendix  A,  at  8 
"TAPS.  Appendix  A  at  2-5. 
'"Entergy  at  8. 
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regions  and,  indeed,  different 
terminology  and  operating  practices. 
Minnesota  Power  states  that:  the  market 
currently  suffers  as  participants  attempt 
to  deal  with  multiple  OASIS  sites; 
existing  tagging  and  reservation 
practices  that  limit  transactions  due  to 
the  complexity  of  arrangements;  its 
transactions  are  subject  to  curtailment 
pursuant  to  two  different  procedures, 
NERC  TLR  and  MAPP  LLR;  and 
congestion  management  alternatives  to 
line  loading  relief  have  not  succeeded 
because  they  lack  regional  coordination. 
Minnesota  Power  argues  that  energy 
price  volatility  will  continue  to  increase 
unless  there  is  a  viable  process, 
supported  by  transmission  rights  and 
secondary  transfer  markets,  where  a 
participant  can  secure  transmission 
daily.  Or  as  needed,  to  bring  the  least 
cost  supply  to  its  customers. 

EPSA  asserts  that  one  of  the  major 
impediments  to  robust  competitive  bulk 
power  markets  is  the  current 
balkanization  of  the  system  with  dozens 
of  individual  utilities,  NERC  Regional 
Councils,  and  seciuity  coordinators,  and 
state  laws  and  regulations  imposing  a 
patchwork  of  often  inconsistent  and 
incompatible  rules  for  the  use  of  the 
interstate  transmission  system.  EPSA 
argues  that  the  operational  and 
economic  inefficiencies  detailed  in  the 
NOPR  are  not  unique  to  certain  region 
as  and  may  be  most  pronounced  in 
those  regions  where  competition  has  yet 
to  take  hold.7'' 

SoCal  Edison  states  that  existing 
transmission  systems  were  designed  to 
serve  native  load  customers  in  a  defined 
area,  in  the  most  efficient  manner 
possible,  in  conjunction  with  the 
generation  that  it  owned  and  operated, 
and  were  not  designed  to  function  as 
common  carriers.  SoCal  Edison 
concludes  that  that  radical  changes  in 
downstream  generation  markets  are 
having,  and  will  continue  to  have, 
significant  and  largely  adverse  effects  of 
transmission  systems.  Consiuners 
Energy  echoes  this  concern,  noting  that 
it  should  be  obvious  that  the  current 
transmission  system  was  designed  to 
deliver  locally  generated  power  to  local 
markets  with  interfaces  used  primarily 
for  reliability  purposes.  Consumers 
Energy  states  that  the  system  is  simply 


■"  EPSA  specifically  points  to  the  SERC  as  a 
region  where  "state  commissions  and  utilities  may 
be  arguing  that  they  don't  'need'  RTOs  to  promote 
competitive  markets,"  at  a  time  when  Southeastern 
markets  trail  the  rest  of  the  nation  in  proposed 
merchant  plant  development  and  power  trading, 
"both  hallmarks  of  robust  wholesale  competition 
and  workable  open  access  policies."  EPSA  notes 
that  SERC  is  the  largest  NERC  region,  both  in  load 
and  peak  demand,  yet  SERC  and  FRCC  together 
constitute  only  5.2  percent  of  the  wholesale  power 
trades  nationwide. 


not  engineered  to  move  large  quemtities 
of  power  from  many  distant  generation 
sources  to  millions  of  end  users. 

Williams  concludes  that  problems 
with  congestion  management,  pancaked 
transmission  rates,  parallel  path  or  loop 
flows.inaccurate  ATC  postings,  and 
transmission  facilities  management  and 
expansion  planning  continue  to  impede 
the  development  of  robust,  competitive 
wholesale  electric  markets  in  the  United 
States. 

PECO  states  that  current  TLR     - 
procedures  allow  one  entity  to  cause  the 
curtailment  of  numerous  third  party 
transactions  on  a  regular  basis  to 
preserve  power  delivery  in  its  single 
control  area,  regardless  of  the  impact  on 
other  control  areas.  PECO  argues  that, 
while  physical  operation  of  the  grid  is 
maintained  under  these  TLR 
procedures,  reliable,  inter-control  area 
power  delivery  is  not  assured  and 
market  participants  are  denied  fair 
access  to  the  grid. 

Tampa  Electric  states  that,  within 
peninsular  Florida,  transmission  users 
must  often  go  to  several  individual 
transmission  providers  and  OASIS 
nodes,  sign  multiple  agreements  with 
various  providers  and  attempt  to  piece 
together  and  navigate  through  various 
partial  paths  to  coimect  a  power  sale  to 
a  buyer.  Tampa  Electric  concludes  that 
access  to  transmission  services  within 
this  region  is  not  as  open  as  it  could  be 
to  facilitate  an  efficient,  robust 
wholesale  market. 

AEP  states  that  coordination  that 
previously  existed  in  a  fully  integrated 
electric  system  of  the  construction  of 
new  generation  and  transmission 
facilities  has  eroded  due  to  the 
separation  of  these  fimctions.  AEP  states 
that  congestion  constraints  could 
potentially  inhibit  the  development  of 
additional  generation  capacity  or 
provide  a  disincentive  to  add  generating 
capacity  where  needed.  AEP  also  notes 
that  the  priorities  of  state  regulatory 
agencies  sometimes  favor  the  needs  of 
native  load  customers  that  can  create 
conflicts  among  competing  interest  at 
the  regional  level.  AEP  also  states  that 
developers  of  new  merchant  generation 
plants  have  become  less  willing  to  share 
their  long-term  planning  goals  with 
transmission  owners  due  to  the  business 
strategies  that  accompany  a  more 
competitive  power  market.  However, 
AEP  argues  that  removal  of  pancaking  is 
not  consistent  with  economic  efficiency 
and  may  distort  futiu«  transmission 
expansion  because  the  cost  of 
transmission  should  be  based  on 
distance  and  location.^" 


Several  commenters  state  that  needed 
transmission  expansion  is  not  taking 
place  because  of  a  lack  of  pricing 
incentives  to  build  new  transmission.^' 
EPRI  states  that  failure  to  satisiy  grid 
expemsion  needs  is  resulting  in 
increasing  frequency  and  diuation  of 
power  disturbances  and  outages  costing 
S50  billion  per  year. 

WPPI  points  out  that  transmission 
planning  must  be  undertaken  on  a 
regional,  not  a  state  basis,  noting  that 
import  capability  from  MAPP  into 
Wisconsin  is  sometimes  constrained  by 
facilities  located  outside  of  Wisconsin, 
e.g.,  transformers  and  lines  located  in 
Illinois  and  Minnesota.  On  the  other 
hand,  Allegheny  asserts  that  the 
industry  has  not  failed  to  plan  and 
coordinate  on  a  regional  basis  and  cites 
examples  of  study  groups  and  plaiuiing 
committees,  such  as  VEM  (Virginia- 
ECAR-MAAC)  and  GAPP  (General 
Agreement  on  Parallel  Paths). 

Most  commenters  assert  that 
pancaked  transmission  access  charges 
prevent  efficient  access  to  regional 
markets  and  distort  the  generation 
market.^2  A  few  commenters,  however, 
question  the  benefits  associated  with 
eliminating  rate  pancaking.  Southern 
Company  observes  that  the  severity  of 
pancaking  effects  may  vary  fromTegion 
to  region.83 

Continuing  Opportunities  for  Undue 
Discrimination.  Comments  dealing  with 
continuing  opportunities  for  undue 
discrimination  fall  generally  into  two 
camps.  On  the  one  side,  transmission 
customers  and  some  transmission 
providers  agree  with  the  NOPR's 
premise  that  opportunities  for 
discrimination  exist,  that  perceptions  of 
discrimination  are  also  a  serious 
impediment  to  competitive  bulk  power 
markets,  and  that  functional  unbundling 
does  not  reflect  the  optimal  long-term 
regulatory  solution.^'*  On  the  other  side, 


*"  AEP  at  1 ,  and  Attachment  to  AEP's  comments 
(Statement  of  Paul  Moul).  As  discussed  in  the 


Transmission  Ratemaking  section  (Section  GJ, 
elimination  of  pancaked  rates  (multiple  access 
charges  assessed  only  because  the  transaction 
crosses  a  corporate  boundary)  does  not  constitute  a 
prohibition  on  distance  sensitive  rates. 

■'  See,  e.g..  Transmission  ISO  Participants,  H.Q. 
Energy  Services,  Powerex. 

02  See.  e.g.,  FMPA,  IMEA,  NECPUC,  Ohio 
Commission,  Texas  Commission,  American  Forest, 
Arkansas  Cities,  East  Texas  Cooperatives, 
Oglethorpe,  PNGC,  Powerex,  Williams,  WPSC. 

"'  For  Illustration,  Southern  Company  points  out 
that  a  customer  in  its  service  area  can  transmit 
power  500  miles  away  for  S3/MWh  whereas  a 
customer  wanting  to  transmit  power  from  Boston  to 
Washington,  DC  (also  a  distance  of  500  miles)  will 
have  to  go  through  the  thr«e  PJM,  New  England  and 
NY  ISOs  and  pay  a  total  of  approximately  S14/ 
MWh. 

**  E.g.,  American  Forest.  Los  Angeles,  TAPS, 
UAMPS,  Steel  Dynamics,  Turlock,  Cinergv.  Statoil. 
WPPI,  NJBUS,  MidAmerican,  LG&E.  Clarksdale. 
Michigan  Commission,  New  Smyrna  Beach, 
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more  severe  impact  on  market  efficiency 
is  caused  by  the  lack  of  information 
underlying  the  transmission  provider's 
implementation  of  TLRs,  and  raises 
significant  opportunities  for 
transmission  providers  to  use  alleged 
reliability  reasons  to  hide  conduct 
actually  motivated  to  protect  their  own 
or  their  affiliate's  own  power  market. 
Cinergy  concludes  that  market' 
participants  will  never  know  the  real 
answer  because  it  may  be  impossible  to 
prove  abuse  of  the  TLR  procedures  with 
access  to  information  on  the  nature  and 
cause  of  constraints  and  the  lack  of 
consistency  in  implementing  TLRs 
across  the  regions.  Cinergy  adds  that, 
even  where  there  may  be  sufficient 
evidence  to  prove  discrimination, 
potential  complainants  may  fear 
retribution  by  the  treuismission 
provider,  and  may  also  be  hesitant  to 
file  complaints  because  of  the  litigation 
costs  of  the  complaint  process  and  the 
lack  of  remedy  for  lost  short-term 
market  opportunities. 

Enron/ APX/Coral  Power  state  that  the 
following  types  of  relatively  overt, 
although  difficult  to  detect, 
discrimination  occiu':  (1)  Offers  of 
attractive  transmission  service  to  a 
transmission  owner's  affiliate  or 
merchant  function  that  are  not  similarly 
offered  to  others;  (2)  advance 
notification  to  the  affiliate  or  merchant 
function  of  the  availability  of 
transmission  service  or  the  availability 
of  a  new  service;  and  (3)  changes  in 
procedures,  such  as  scheduling 
deadlines,  for  obtaining  transmission 
service  in  ways  that  benefit  the  affiliate 
or  merchant  function.  Enron/ APX/Coral 
Power  (as  well  as  CCEM/ELCON, 
UtiliCorp  and  EPSA)  also  argue  that  a 
"principal  form  of  discrimination  grows 
out  of  the  exemption  from  the  pro  forma 
OATT  and  OASIS  that  is  enjoyed  by 
transmission  bundled  with  service  to 
captive  'native-load'  customers."  Enron/ 
APX/Coral  Power  believes  that,  if  the 
Commission  were  to  conduct  an 
investigation  of  compliance  with  the 
Commission's  open  access  requirements 
and  the  uses  of  their  own  transmission 
system  during  periods  of  extreme  peak 
loads  and  volatile  prices  during  the  past 
summer,  the  Commission  would 
uncover  evidence  of  widespread  abuses. 
According  to  Enron/ APX/Coral  Power, 
these  abuses  would  include  instances 
where  the  transmission  provider 
imported  power  on  a  network  basis,  as 
if  it  were  intended  to  service  captive, 
native  load  customers,  only  to  turn 
around  and  sell  that  power 
competitively,  off-system;  where 
scheduling  requirements  or  deadlines 
were  changed  without  adequate  notice 


to  third  parties;  and  where  ATC 
amounts  that  either  were  not  posted  or 
were  posted  in  an  untimely  manner. 

NASUCA  concludes  that,  despite 
Order  No.  888,  there  is  still  reason  for 
concern  that  continued  discrimination 
in  the  provision  of  transmission  services 
by  vertically  integrated  utilities  may  be 
impeding  competitive  electric  markets. 

EPSA  states  that  the  prospect  of  real 
competition  continues  to  be  threatened 
by  (1)  arbitrary  and  discriminatory 
ciutailment  and  line  loading  relief 
policies,  and  (2)  needlessly  complex 
and  overly  restrictive  transmission 
plaiuiing,  expansion  and 
interconnection  practices. 

TAPS  argues  that  the  anticompetitive 
effects  of  allowing  a  subset  of 
competitors  to  control  essential  facilities 
have  been  long  recognized.****  TAPS 
provides  specific  examples  that  it 
claims  show  that  discrimination  exists: 
(1)  The  price  spikes  in  June  1998  and 
Summer  of  1999  where  the  asserted 
ATC  was  inadequate  to  allow  external 
generation  resources  to  meet  the  needs 
of  the  market;  (2)  failure  of  a 
transmission  owner  to  provide 
necessary  upgrades;  and  (3)  a 
transmission  owner  taking  negotiating 
positions  contrary  to  a  clear  provision  of 
the  Open  Access  Transmission  Tariff 
(OATT).  In  its  reply  comments,  TAPS 
describes  a  recent  situation  where  AEP, 
acting  in  its  role  as  the  NERC  Security 
Coordinator,  informed  IMPA  that  it  had 
implemented  a  TLR  seven  minutes 
earlier,  too  late  for  IMPA  to  replace  the 
curtailed  schedule  with  another 
transaction  at  market  prices,  which  were 
$35/MWh.  TAPS  contends  that  IMPA 
had  no  effective  choice  but  to  make  up 
the  shortfall  by  purchasing  emergency 
energy  ft-om  AEP  at  $100/MWh.  hi 
following  hours  that  day,  IMPA  elected 
to  purchase  power  from  AEP  at  $35/ 
MWh  rather  than  continue  its  other 
purchase  options  (at  $17/MWh)  and  risk 
further  curtailments.  TAPS  observes 
that  AEP  substantially  profited  from 
delayed  communication  of  the  TLR,  by 
selling  power  to  IMPA  at  nearly  three 
times  the  then-market  price.  TAPS 
states  that,  even  assuming  AEP  was 
acting  properly  on  this  occasion,  this 
example  illustrates  the  inherent  conflict 
of  interest  in  combining  security 
coordinator  functions  with  that  of 
market  participant.  TAPS  argues  that 
this  diminishes  the  faith  in  the  market 
place  and  breeds  mistrust.  Based  on  the 
examples  it  provides  and  on  the 
evidence  reviewed  in  the  NOPR,  TAPS 


""TAPS  cites  to  a  1912  Supreme  Court  case       . 
involving  the  control  of  a  railway  terminal  by 
several  railroads  which  their  competitors  were 
required  to  use.  See  United  States  v.  Terminal  RR 
Assn,  224  U.S.  383,  397  (1912). 
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recommends  that  the  Final  Rule  make 
formal  findings  that  undue 
discrimination  remains  widespread 
throughout  the  industry. 

Steel  Dynamics  states  that  the 
Commission  needs  to  build  confidence 
that  transmission  customers  will  not  be 
victimized  when  markets  get  tight  and 
claims  the  Commission's  record  to  date 
has  been  uneven.  Steel  Dynamics  cites 
a  case  in  which  the  Commission 
determined  that  Niagara  Mohawk  Power 
Corporation  had  committed  several 
violations  of  the  OASIS  posting 
requirements  and  standards  of  conduct 
in  order  to  favor  its  marketing  affiliate 
over  a  third-party  user. 

Clarksdale  states  that  it  has 
experienced  problems  with  the  posting 
of  ATC  by  Entergy  on  the  OASIS. 
Clarksdale  states  that  on  July  21,  1999, 
it  attempted  to  purchase  from  Cajiui 
Electric  Cooperative  20  MW  of  power 
for  whatever  length  of  time  that  Cajun 
would  have  had  it  available  up  to  one 
week.  Entergy  denied  the  transaction  on 
the  basis  that  the  ATC  between  Entergy 
and  Cajun  was  zero.  Clarksdale 
complained  and  the  next  day  the  ATC 
for  this  interface  was  shown  to  be  1,700 
megawatts;  however,  by  that  time  Cajun 
had  sold  the  power  to  another  entity 
and  it  was  no  longer  available  for 
Clarksdale.  Clarksdale  submits  that  the 
incident,  along  with  others  Clarksdale 
reported,  compels  the  conclusion  that 
the  function  of  security  coordination 
should  be  entirely  separate  from  the 
transmission  owner  and  from  the 
generation  owner  and  that  participation 
in  an  absolutely  independent  RTO 
should  be  mandated  by  the  Coirmiission 
in  the  final  rule. 

FMPA  states  that,  whether  because  of 
discriminatory  motivations  or  simply 
because  of  balkanized  perspectives  (or 
both),  there  have  been  numerous 
instances  of  Florida's  dominant 
transmission  owners  falling  short  on  the 
transmission  plaiming  performance. 
According  to  FMPA,  Florida's  dominant 
transmission  owners  have  failed  to 
promptly  address  regionally  significant 
constraints  (until  addressing  them 
became  advantageous  for  their  own 
merchant  function),  and  have  continued 
to  impose  discriminatory  transmission- 
related  construction  requirements. 
FMPA  claims  that  relying  on  functional 
separation  rules  to  curb  the  self  interest 
of  market-interested  transmitters  when 
huge  sums  of  money  are  at  stake  is  like 
"relying  on  words  to  hold  back  the 
tide."  87 

WPPI  states  that  it  routinely 
experiences  and  observes  subtle  and 
difficult  to  detect  problems  in  the 


marketplace.  WPPI  states  that,  because 
they  are  subtle  and  difficult  to  detect, 
they  are  not  susceptible  to  any  prompt 
and  effective  regulatory  remedy.  WPPI 
adds  that  prosecution  of  complaints  is 
expensive  and  time  consuming  and 
customers  do  not  have  the  ability  to 
prosecute  each  such  incident. 

WPPI  contends  that  transmission 
owners  are  able  to  dispatch  their 
resoiu-ces  in  order  to  manipulate  their 
exposure  to  TLRs,  while  customers 
cannot.  WPPI  characterizes  this  tactic  as 
a  "shell  game"  because  it  is  piu-portedly 
accomplished  by  designating  fictional 
sources  and  sinks  and  treating  one 
transaction  as  two  separate  transactions. 
WPPI  contends  that  these  actions  leave 
other  transmission  users  to  bear  the 
costs  of  ciutailments  and  denials  of 
service.  WPPI  argues  that  these 
manipulations  of  TLRs  are  "rampant." 

WPPI  states  that  during  sununer  peak 
periods,  when  it  claims  power  prices 
exceeded  $5,000/MWh  in  the  Eastern 
Interconnection,  at  least  one 
Midwestern  transmission-owning  utility 
appears  to  have  been  able  to  abuse  its 
control-area  operator  authority  to  gain  a 
market  advantage.  According  to  WPPI, 
as  a  control-area  operator,  the 
transmission  owner  at  issue  declared 
that  power  shortages  had  created  an 
emergency  situation  which  allowed  it  to 
relax  the  transmission  limitations  that  it 
had  imposed  on  other  market 
participants,  enabling  the  transmission 
owner  to  acquire  less  expensive  power 
from  the  MAPP  region.  WPPI  claims 
that  the  transmission  owner  thereby 
gained  a  market  advantage,  at  a  time 
when  market  advantages  were  worth 
huge  siuns.  WPPI  claims  that  most  if  not 
all  other  control-area  operators  in  the 
region  played  by  the  rules  and  did  not 
abuse  the  system  to  access  less 
expensive  power  for  which  ATC 
ostensibly  was  not  available.  WPPI 
asserts  that  utilities  that  are  not  control- 
area  operators  had  no  choice  other  than 
to  buy  high  cost,  locally  generated 
power,  and  that  they  "lack  not  only  the 
right,  but  also  the  might"  ^s  to  declare 
an  emergency  or  to  recalculate  ATC  to 
help  themselves.  WPPI  and  Cinergy 
maintain  that  this  recent  event  provides 
a  clear  example  of  the  continuing 
potential,  under  present  industry 
structiue,  for  vertically  integrated 
utilities  to  abuse  their  transmission 
control  to  gain  market  advantages  and 
for  that  reason,  among  others,  the 
Commission  should  mandate  that 
entities  under  its  jurisdiction  participate 
inRTOs. 

TDU  Systems  provide  a  number  of 
examples  which  raise  their  concerns 


"'FMPA  at  23-24. 


8«WPPIat31. 


about  undue  discrimination,  including: 
(1)  Failure  of  an  incumbent  lOU  to 
reduce  its  own  out-of-region  power  sales 
during  a  period  when  the  system  was 
experiencing  overloads  and  the 
transactions  of  other  transmission  users 
were  jeopardized;  (2)  overly  aggressive 
and  selective  enforcement  of  tariff 
requirements  on  transmission  customers 
than  are  imposed  on  the  transmission 
providers'  own  merchant  function;  (3) 
selectively  targeting  generating  units 
that  are  jointly  owned  by  competitors 
when  redispatch  of  the  transmission 
system  is  required  to  reUeve  Une 
loading;  (4)  self-serving  ATC 
calculations  in  circumstances  when 
transmission  customers  have  no  way  of 
knowing  whether  access  is  being  denied 
legitimately  or  through  manipulation  for 
competitive  gain;  and  (5)  onerous  and 
lengthy  negotiations  to  obtain  system 
studies.  TDU  Systems  contend  that 
there  is  a  fire  under  the  smoke  of 
allegations  of  discrimination,  and  those 
complaining  of  the  anecdotal  natiue  of 
its  information  haven't  provided  any 
evidence  to  show  that  discrimination  is 
not  occurring. 

TXU  Electric  states  that,  if  a  truly 
successful,  restructiu«d  competitive 
electric  industry  is  to  achieve  its  full 
potential,  it  is  incumbent  of  all 
concerned,  transmission  providers, 
users  and  regulators  alike,  to  move 
beyond  the  impediments  of  the  past, 
including  hidden  motivations  on  the 
part  of  some,  unfounded  fears  of  hidden 
motivations  on  the  part  of  others,  and  a 
general  environment  of  distrust.  TXU 
Electric  adds  that,  transmission  users 
and  regulators  must  have  confidence 
that  the  transmission  grid  is  truly  an 
open,  non-discriminatory  and  robust 
commercial  highway  and  transmission 
providers  must  inspire  that  confidence. 
TXU  Electric  concludes  that  the 
Commission's  volimtary  collaborative 
approach  is  an  important  step  in  the 
right  direction. 

LG&E  states  that,  under  the  current 
system,  transmission  owners' 
operational  decisions,  even  if  well 
intentioned,  are  surrounded  by  a  cloud 
of  suspicion  that,  acting  in  the  name  of 
reliability,  the  transmission  owner  has 
enhanced  its  position  in  the  generation 
market.  LG&E  agrees  that  this 
perception  that  the  transmission  system 
is  not  being  operated  in  an  even  handed 
manner  undermines  confidence  in  the 
non-discriminatory  open  access 
implemented  under  Order  No.  888. 

Virginia  Commission  agrees  that 
allegations  of  discrimination  represent 
only  known  problems,  and  there  may  be 
many  unknown  ones  remaining  given 
that  it  is  difBcult  for  transmission  users 
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demonstrate  instances  of 


[  states  that 

'  lehavior  by  transmission 
operators,  iden  ified  in  the  NOPR  as  the 
second  signihc  int  driver  for 
establishment  c  f  RTOs,  is  not  perceived 
as  a  key  impediment  to  the  evolution  of 
efficient  bulk  pawer  markets  in  Canada. 

Dynegy  argui  s  that  transmission 
provides  have  [  le  incentive  and  ability 
to  discriminate  in  today's  markets  due 
to  the  combinai  ion  of  control  over 
transmission  w  ith  participation  in 
power  markets  and  the  existing 
regulatory  struc  ture  that  exempts 
transmission  pi  oviders  from  the  open 
access  rules  of  Order  Nos.  888  and  889 
for  its  bundled,  native  load  customers. 
Dynegy  argues  Jiat  the  "native  load" 
exemption  can  be  and  is  often 
manipulated  to  favor  the  transmission 
providers'  own  or  affiliated  merchant 
functions. 

PECO  notes  t  lat.  in  their  capacity  as 
vertically  integ  rated  utilities, 
transmission  pi  oviders  have  access  to 
critical  market  sensitive  information 
with  respect  to  each  transaction  [e.g., 
source,  sink),  a ;  a  time  when  they  are  in 
direct  competil  ion  in  the  same  markets 
and  with  the  sa  me  transmission 
customers  who  se  market  information 
they  have.  PEC  D  argues  that,  in  spite  of 
the  existence  o  functional  unbundling 
and  codes  of  cc  nduct,  the  serious 
potential  for  cc  nflicts  of  interest  and 
abuse  inherent  in  the  current  structure 
cannot  be  igno  ed. 

Conmients  A  sserting  That 
Discrimination  Is  Not  a  Problem.  A 
number  of  com  menters,  mostly 
transmission  o  vners,  do  not  believe  that 
significant  discrimination  problems 
remain  with  re  >pect  to  wholesale 
transmission  ai  :cess  pursuant  to  Order 
No.  888.  As  a  ^  eneral  matter,  those 
transmission  o  vners  whose  actions  are 
cited  in  other  { leadings  as  examples  of 
undue  discrim  nation  disagree  with 
those  charactei  izations  of  the  cited 
events  and  dec  are  that  they  provide 
non-discrimini  tory  transmission  service 
under  their  O/  TT.  These  transmission 
owners  conten  1  that  the  disputes  cited 
in  the  pleading  s  are  not  the  result  of 
discriminatory  practices;  rather,  they  are 
the  result  of  th  3  priority  accorded  native 
load  customer!  under  the  OATT,  and 
good  faith  erro  rs  on  the  part  of  the 
transmission  p  rovider  trying  to 
administer  cor  iplex  rules  and  tariff 
changes  that  h  »ve  necessitated 
fundamental  c  langes  to  the  structure  of 
companies  anc  the  way  they  do 
business. 

EEI  contend  i  that  many  of  the 
difficulties  tra  ismission  customers 
encounter  in  o  jtaining  price, 


availability  and  transmission  service 
result  in  a  technology  gap  that  can  be, 
and  often  is,  interpreted  as 
discriminatory  behavior.  EEI  also 
contends  that  many  allegations  of 
discrimination  are  "rooted  at  their 
heart"  on  the  scarcity  of  transmission 
resources  and  not  overt  attempts  to 
discriminate  against  specific  customers. 

PSE&G  argues  that  supposition  and 
anecdotal  evidence  of  alleged  abuses  by 
transmission  owners  does  not  justify  a 
radical  change  in  the  existing  regulatory 
scheme.  PSE&G  contends  that,  while  the 
incentive  to  maximize  shareholder 
value  is  certainly  a  powerful  force  in  the 
marketplace,  the  requirements  of  law, 
such  as  Order  Nos.  888  and  889.  will 
prevail. 

Duke  argues  that  mere  anecdotes  of 
discrimination,  involving  unnamed 
parties  and  without  reference  to  specific 
facts,  are  not  evidence  of  anything,  let 
alone  discrimination,  and  cannot  form 
the  basis  of  a  reasoned  decision.  Duke 
also  lists  a  number  of  formal  complaint 
proceedings  where  the  Commission 
found  the  transmission  provider  to  have 
acted  properly.  Entergy  argues  that 
those  alleging  discrimination,  as 
competitors  of  transmission  providers, 
have  an  economic  incentive  to  make 
their  own  allegations.  Entergy  adds  that, 
if  perceptions  of  discrimination  were 
impeding  competitive  markets,  there 
would  not  be  20,000  MVJ  of  generation 
investment  proposed  in  its  region. 

United  Illuminating  complains  that 
many  of  the  allegations  of  undue 
discrimination  presuppose  that  all 
utilities  are  the  same,  i.e.,  vertically 
integrated  transmission,  distribution 
and  generation  companies,  and  do  not 
recognize  that  a  number  of  utilities  are 
divesting  their  generation  business. 

Southern  Company  states  that  the  goal 
of  non-discriminatory  transmission 
service  is  already  being  satisfied  in  the 
Southeast.  Southern  Company  asserts 
that  it  has  separated  its  transmission 
and  reliability  functions  from  its 
wholesale  merchant  function  up  to  the 
level  of  "very  senior  management." 
Southern  Company  submits  that  it  is 
unaware  of  any  pending  allegations  of 
discrimination  against  it.  Southern 
Company  adds  that  the  Southeast  is 
characterized  by  large  transmission 
systems  such  as  Southern  Company, 
Tennessee  Valley  Authority,  and 
Entergy  and  that  these  transmission 
systems  are  already  planned  and 
operated  on  a  regional  basis.  Southern 
Company  also  points  out  that  it  alone 
covers  a  region  as  large  as  (if  not  larger 
than)  many  ISOs  currently  in  existence. 
Under  these  circumstances,  Southern 
Company  believes  that  the 
Commission's  open  access  initiatives 


have  worked  in  the  Southeast  and  that 
additional  steps  are  not  required  to 
ensure  non-discriminatory  transmission 
service. 

MidAmerican  asserts  that  complaints 
received  by  the  Commission  about 
alleged  discrimination  should  not  be  the 
primary  basis  for  determining  if  the 
market  is  successful.  According  to 
MidAmerican,  if  it  is  assumed  that  an 
adequate  number  of  parties  are 
competing  successfully,  it  could  be 
concluded  that  the  complaints  may  be 
indications  of  ill-defined  problems  not 
yet  resolved,  isolated  market  flaws,  or 
indications  of  a  successful  market  with 
somewhat  inadequate  tools. 

Duke  believes  that  its  transmission 
organization  is  meeting  the  needs  of  its 
customers  as  evidenced  by  the  very  few 
and  relatively  insignificant  complaints 
Duke  has  received  regarding  the 
administration  of  its  OATT.  Duke 
believes  that  Order  No.  888  has  been 
quite  successful  and,  although  it  agrees 
with  the  Commission  that  elimination  of 
balkanized  transmission  operations 
through  the  formation  of  larger,  regional 
operations  is  ultimately  preferred,  Duke 
does  not  believe  Order  No.  888  should 
be  abandoned  hastily. 

Duke  argues  that  disputes  are 
primarily  the  result  of  the  complexity  of 
the  priority  scheme  in  the  Commission's 
pro  forma  tariff,  the  rules  for  which  are 
still  being  developed;  the  inherent 
tension  between  the  Commission's 
comparability  requirement  and  the 
requirements  of  state-regulated  native 
load  customers;  and  the  obligation  to 
ensiue  reliability  of  the  transmission 
grid  on  a  real  time  basis.  Duke  asserts 
that  the  vast  majority  of  transactions 
occmring  as  a  result  of  Order  No.  888 
do  not  produce  transmission  disputes 
and,  to  the  extent  that  isolated  instances 
of  discrimination  have  occurred,  the 
Commission  has  adequate  authority  to 
address  the  problem. 

Duke  also  maintains  that  a  major 
source  of  confusion  involves  the  rights 
of  native  load  customers  versus 
wholesale  transmission  users  under  the 
pro  forma  tariff  and  that  this  issue 
remains  subject  to  disagreement  and 
needs  further  clarification.  Duke  says  its 
conclusion  is  reinforced  by  its 
experience  as  a  market  participant  in 
areas  where  there  are  ISOs.  Duke  asserts 
that  the  establishment  of  ISOs  in 
California,  NEPOOL  and  PJM  has  not 
resulted  in  the  elimination  of  disputes 
over  tariff  ambiguities.  Duke  questions 
the  assertion  that  disagreements 
between  customers  and  individual 
transmission  owners  are  indicative  of 
significant  ongoing  discrimination. 

Florida  Power  Corp.  and  FP&L's 
comments  are  similar  to  Duke's.  Florida 
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Power  Corp.  and  FP&L  state  that  they 
have  not  received  any  formal 
complaints  alleging  undue 
discrimination  with  regard  to  their 
OATT.  Florida  Power  Corp.  and  FP&L 
agree  that  the  increasing  nmnber  of 
transactions  has  led  to  a  concomitant 
increase  in  transmission  disputes; 
however,  they  characterize  the  disputes 
as  legitimate  disagreements  over  policy 
or  meaning  of  the  pro  forma  tariff  as 
opposed  to  true  allegations  of 
discriminatory  conduct.  Like  Duke, 
Florida  Power  Corp.  and  FP&L  believe 
that  many  of  the  allegations  of 
potentially  discriminatory  conduct  are 
attributable  to  two  primary  areas:  (1) 
Rights  of  native  load  customers  versus 
wholesale  wheeling  customers;  and  (2) 
disputes  arising  from  the  complex 
priority  scheme  in  the  pro  forma  tariff. 
According  to  FP&L,  disputes  will  still 
occiu-  until  the  issues  relating  to  priority 
rights  are  resolved.  FP&L  argues  that  the 
Commission  cannot  expect  that  any 
remedy  will  eliminate  discrimination 
claims  in  light  of  the  Eighth  Circuit 
Court's  decision  in  Northern  States 
Power  Co.  v.  FERC.^^ 

FPL  and  Florida  Power  Corp.  argue 
that  unsubstantiated  allegations  do  not 
constitute  evidence  of  discrimination 
and  should  be  characterized  as 
legitimate  disputes  over  tariff 
interpretation,  while  EEI  describes  some 
of  the  allegations  as  "one-sided 
characterizations  of  cases  now  being 
litigated."  FPL  also  contends  that  some 
intervenors  adopt  the  stance  that, 
whenever  the  transmission  provider  and 
customer  are  in  disagreement,  it 
evidences  discrimination.  Florida  Power 
Corp.  states  that,  if  undue 
discrimination  exists  outside  of  Florida, 
it  is  a  function  of  the  newness  of  the 
Commission's  open  access  rules,  and  it 
is  far  too  soon  to  declare  functional 
unbundling  ineffective.  Florida  Power 
Corp.  agrees  with  the  Commission's 
statement  that  it  may  be  impossible  to 
distinguish  an  inacciu'ate  ATC 
presented  in  good  faith  from  an 
inaccurate  ATC  posted  for  the  piupose 
of  favoring  the  transmission  provider's 
marketing  interests,  but  concludes  that, 
once  technical  issues  have  been 
resolved  about  ATC  calculations,  the 
volume  of  disputes  will  be  greatly 
diminished.  Florida  Power  Corp.  adds 


"^See  Northern  States  Power  Co.  (Minnesota)  and 
Northern  States  Power  Co.  (Wisconsin),  83  FERC 
161.098.  clarified.  83  FERC  161,338,  reh'g, 
clarification  and  stay  denied.  84  FERC  1 61 ,128 
(1998),  remanded.  Northern  States  Power  Co.,  et  al. 
V.  FERC,  176  F.3d  1090  (8th  Cir.  1999),  reh'g  denied 
(unpublished  order  dated  Sept.  1, 1999),  order  on 
remand.  89  FERC  1 61.178  (1999)  (request  to 
withdraw  curtailment  procedures  pending) 
[Northern  States). 


that  there  is  no  evidence  of  a  pattern  of 
industry-wide  undue  discrimination, 
and  concludes  that  mere  perceptions 
cannot  provide  a  justification  for  generic 
remedial  action. 

Entergy,  FfrstEnergy,  Alliance 
Companies  and  Lenard  argue  that  there 
is  no  credible  or  substantial  evidence  in 
the  record  that  transmission  owners 
have  been  engaging  in  discriminatory 
practices  in  providing  transmission 
services  tmder  Order  Nos.  888  and  889 
and,  therefore,  the  Commission  should 
not,  and  lawfully  cannot,  rely  on  mere 
allegations  of  discriminatory  conduct. 
FfrstEnergy  states  that  it  has  doubled  its 
confrol  area  reservation  and  back  office 
staff  to  handle  the  five  percent  of  its 
transmission  business  that  is  wholesale 
related  and  still  is  having  difficulty 
keeping  pace  with  OASIS  and  tagging 
administrative  processes.  FirstEnergy 
asserts  that  due  to  relatively  new 
processes  associated  with  open  access 
transmission,  there  are  often  good  iaith 
disputes  over  the  proper  interpretation 
of  the  Commission's  requfrements  and 
these  disputes  should  not  be 
mischaracterized  as  continued 
discrimination. 

Commission  Conclusion.  Engineering 
and  Economic  friefficiencies.  hi  this 
Final  Rule,  we  affirm  our  preliminary 
determination  that  the  engineering  and 
economic  inefficiencies  identified  in  the 
NOPR  ^  are  present  in  the  operation, 
planning  and  expansion  of  regional 
fransmission  grids,  and  that  they  may 
affect  electric  system  reliability  and 
impede  the  growth  of  fully  competitive 
bulk  power  markets.  The  soiuxjes  of 
these  inefficiencies  involve:  difficulty 
determining  ATC;  parallel  path  flows; 
the  limited  scope  of  available 
information  and  the  use  of  non-market 
approaches  to  managing  transmission 
congestion;  planning  and  investing  in 
new  transmission  facilities;  pancaking 
of  fransmission  access  charges;  the 
absence  of  clear  transmission  rights;  the 
absence  of  secondary  markets  in 
transmission  service;  and  the  possible 
disincentives  created  by  the  level  and 
structure  of  fransmission  rates.  Virtually 
all  commenters  agree  that  at  least  some 
of  these  inefficiencies  exist.  There  is 
substantial  agreement  among 
commenters  that  most  of  the 
engineering  and  economic  obstacles 
identified  by  the  NOPR  arise  from  the 
current  industry  structure  and  can  be 
rectified  through  development  of 
regional  transmission  entities. 

As  noted  by  Allegheny,  the  industry 
historically  has  done  an  excellent  job  of 
regional  coordination  in  implementing 
voluntary  standards  to  maintain,  the 


•^FERC  Stats.  &  Regs.  1 32,541  at  33,697. 


seciuity  of  the  transmission  system 
through  various  study  groups  and 
planning  committees.  However, 
virtually  all  commenters  agree  that  new 
competitive  pressures  are  interfering 
with  the  use  of  traditional  methods  of 
coordinated  regional  transmission 
planning.  As  a  result,  new  transmission 
additions  that  will  benefit  reliable  grid 
operations  are  being  delayed.  Some 
commenters  state  that  the  increasing 
frequency  and  duration  of  power 
outages  have  cost  the  economy  billions 
of  dollars,  and  they  predict  that  unless 
this  problem  is  addressed  now  the 
reliability  of  power  supply  will  worsen. 
The  traditional  use  of  regional  ♦ 

coordination  through  study  groups  and 
planning  committees  is  no  longer 
effective  because  these  entities  are 
usually  not  vested  with  the  broad 
decisionmaking  authority  needed  to 
address  larger  issues  that  affect  an  entire 
region,  including  managing  congestion, 
planning  and  investing  in  new 
transmission  facilities,  pancaking  of 
transmission  access  charges,  the  absence 
of  secondary  markets  in  transmission 
service,  and  the  possible  disincentives 
created  by  the  level  and  structiu-e  of 
transmission  rates. 

We  recognize,  as  some  commenters 
point  out,  that  the  degree  to  which  these 
inefficiencies  act  as  obstacles  to  electric 
competition  and  reliability  varies  from 
system  to  system.  However,  we  believe 
it  is  clear  that  such  inefficiencies  exist 
and  are  sufficiently  widespread  that 
they  must  be  addressed  to  prevent  them 
from  interfering  with  reliability  and 
competitive  elecfricity  markets. 

Continuing  Opportunities  for  Undue 
Discrimination.  As  noted,  many 
transmission  customers  and  some 
transmission  providers  argue  that  there 
are  continuing  opportimities  for  undue 
discrimination  imder  the  existing 
functional  imbundling  approach.  A 
number  of  the  commenters  provide 
examples  of  events  that,  in  thefr  view, 
indicate  that  transmission  owners  are 
engaging  in  undue  discrimination. 
These  commenters  also  generally 
believe  that  even  the  perception  of 
undue  discrimination  is  a  significant 
impediment  to  the  evolution  of 
competitive  electricity  markets.  A 
number  of  transmission  providers 
challenge  the  relevancy  of  these 
examples,  characterizing  them  as 
imsubstantiated  or  anecdotal  allegations 
that  dp  not  rise  to  the  level  of  evidence 
of  undue  discrimination  necessary  to 
support  generic  action.  These 
transmission  providers  further  contend 
that  many  disputes  simply  reflect  good 
faith  efforts  of  transmission  providers  to 
interpret  the  Commission's  pro  forma 
tariff  and  standards  of  conduct.  These 
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Commission  to  monitor  and  police.  In 
cases  in  which  the  Commission  has 
issued  formal  orders,  we  have  found 
serious  concerns  with  functional 
separation  and  improper  information 
sharing  with  respect  to  at  least  four 
public  utilities.'"  In  addition,  our 
enforcement  staff  is  receiving  an 
increasing  number  of  telephone  calls 
about  standards  of  Conduct  issues, 
ranging  from  simple  questions  about 
what  is  permissible  conduct  to  more 
serious  complaints  alleging  actual 
violations  of  the  standards  of  conduct. 
In  a  number  of  cases,  our  staff  has 
verified  non-compliance  with  the 
standards  of  conduct.''-  The  petitioners 
for  rulemaking  in  Docket  No.  RM98-5- 
000  allege  that  there  are  common 
instances  of  "unauthorized  exchanges  of 
competitively  valuable  information  on 
reservations  and  schedules  between 
transmission  system  operators  and  their 
own  or  affiliated  merchant  operation 
employees.'"*'  They  also  cite  OASIS 
data  showing  an  instance  where  a 
transmission  provider  quickly 
confirmed  requests  for  firm 
transmission  service  by  an  affiliate, 
while  service  requests  fi^om 
independent  marketers  took  much 
longer  to  approve.  We  believe  that  some 
of  the  identified  standards  of  conduct 
violations  are  transitional  issues 
resulting  from  a  new  way  of  doing 
business,  and  we  acknowledge  that 
many  utilities  are  making  good-faith 
efforts  to  properly  implement  standards 
of  conduct.  However,  we  also  believe 
that  there  is  great  potential  for  standards 
of  conduct  violations  that  will  never 
even  be  reported  or  detected.  Moreover, 
as  we  stated  in  the  NOPR,''-'  we  are 
increasingly  concerned  about  the 
extensive  regulatory  oversight  and 
administrative  burdens  that  have 
resulted  from  policing  compliance  with 
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standards  of  conduct.  The  use  of 
standards  of  conduct  is  not  the  best  way  ^ 
to  correct  vertical  integration  problems. 
Their  use  may  be  unnecessary  in  a 
better  structured  market  where 
operational  control  and  responsibility 
for  the  transmission  system  is 
structurally  separated  from  the 
merchant  generation  function  of  owners 
of  transmission. 

We  also  cannot  dismiss  the 
significance  of  reports  of  undue 
discrimination  simply  because  they  are 
not  reduced  to  formal  complaints.  As 
many  intervenors  have  asserted,  the  cost 
and  time  required  to  pursue  legal 
channels  to  prove  discrimination  will 
often  provide  an  inadequate  remedy 
because,  among  other  things,  the 
competition  may  have  already  been 
lost.'*'  The  fact  that  evidence  of 
discrimination  in  the  fast-paced 
marketplace  is  not  systematic  or 
complete  is  not  unexpected.  The  fact 
remains  that  claims  of  undue 
discrimination  have  not  diminished, 
and  there  is  no  evidence  that 
discrimination  is  becoming  a  non-issue. 

Finally,  we  continue  to  believe  that 
perceptions  of  discrimination  are 
significant  impediments  to  competitive 
markets.  Efficient  and  competitive 
markets  will  develop  only  if  market 
participants  have  confidence  that  the 
system  is  administered  fairly.^*  Lack  of 
market  confidence  resulting  fi-om  the 
perception  of  discrimination  is  not  mere 
rhetoric.  It  has  real-world  consequences 
for  market  participants  and  consumers. 
As  stated  by  NERC,  there  is  a  reluctance 
on  the  part  of  market  participants  to 
share  operational  real-time  and 
planning  data  with  transmission 
providers  because  of  the  suspicion  that 
they  could  be  providing  an  advantage  to 
their  affiliated  marketing  groups,''^  and 
this  can,  in  turn,  impair  the  reliability 


"I  See  Wisconsin  Public  Power  Inc.  SYSTEM  v. 
Wisconsin  Public  Service  Corporation,  83  FERC 
161.198  at  61,855,  61,860.  order  on  reb'g.  84  FERC 
1 61.120  (1998)  (WPSC's  actions  raised  "serious 
concerns"  as  to  functional  separation;  WP&L's 
actions  demonstrated  that  it  provided  unduly 
preferential  treatment  to  its  merchant  function); 
Washington  Water  Power  Co.,  83  FERC  1 61 .097  at 
61.463, /urf/ierorrfer  83  FERC161.282  (1998) 
(utility  found  to  have  violated  standards  in 
connection  with  its  marketmg  affiliate);  Utah 
Associated  Municipal  Power  Systems  v.  PacifiCorp. 
87  FERC  161,044  (1999)  (finding  that  PacifiCorp 
had  failed  to  maintain  functional  separation 
between  merchant  and  transmission  functions). 

"-  See.  e.g..  Communications  of  Market 
Information  Between  Affiliates,  Docket  No.  IN99-2- 
000.  87  FERC  161,012  (1999)  (Commission  issued 
declaratory  order  based  on  hotline  complaint 
clarifying  that  it  is  an  undue  preference  in  violation 
of  section  205  of  the  FPA  for  a  public  utility  to  tell 
an  affiliate  to  look  for  a  marketing  offer  prior  to 
posting  the  offer  publicly). 

"'Petition  at  15. 

«  FERC  Stats.  &  Regs.  1 32.541  at  33.711-12, 


"'For  example.  EPSA  has  told  us;  "Furthermore, 
even  if  the  exercise  of  such  discrimination  could  be 
adequately  documented  and  packaged  in  the  form 
of  a  complaint  under  section  206  of  the  Federal 
Power  Act  under  a  more  streamlined  complaint 
process  contemplated  by  the  Commission,  it  would 
still  be  extremely  costly  and  inefficient  to  deal  with 
such  complaints  on  a  case-by-case  basis.  More  than 
likely,  the  potential  power  transactions  for  which 
transmission  principally  was  sought  would 
disappear  by  the  time  a  Commission  ruling  was 
obtained.  Motion  to  Intervene  and  Comments  of 
Electric  Power  Supply  Association  in  Support  of 
Petition  for  Rulemaking.  Docket  No.  RM98-5-000 
(filedSept.  21.1998),  at  3." 

"*For  example,  a  representative  of  Blue  Ridge 
told  us:  "There  simply  is  no  shaking  the  notion  that 
integrated  generation  and  transmission-owning 
utilities  have  strategic  and  competitive  interests  to 
consider  when  addressing  transmission  constraints. 
Functional  unbundling  and  enforcement  of 
(standard  of)  conduct  standards  require  herculean 
policing  efforts,  and  they  are  not  practical." 
Regional  ISO  Conference  (Richmond),  Transcript  at 
20. 

»'  NERC  Reliability  Assessment  1998-2007,  at  39. 
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of  the  nation's  electric  systems.  Lack  of 
market  confidence  may  deter  generation 
expansion,  leading  to  higher  consumer 
prices.  Fears  of  discriminatory    '^ 
curtailment  may  deter  access  to  existing 
generation  or  deter  entry  by  new  sources 
of  generation  that  would  otherwise 
mitigate  price  spikes  of  the  type  that 
have  been  experienced  during  peak 
periods  in  the  last  two  summer  peak 
periods.  Mistrust  of  ATC  calculations 
will  cause  transactions  involving 
regional  markets  to  be  viewed  as  more 
risky  and  will  unnecessarily  constrain 
the  market  area,  thereby  reducing 
competition  and  raising  prices  for 
consumers.  The  perception  that  a 
transmission  provider's  power  sales  are 
more  reliable  may  provide  subtle 
competitive  advantages  in  wholesale 
markets,  e.g.,  purchasers  may  favor  sales 
by  the  tremsmission  provider  or  its 
affiliate,  expecting  greater  transmission 
service  reliability.  We  believe  that  the 
potential  for  such  problems  increases  in 
a  competitive  environment  luiless  the 
market  can  be  made  structiually 
efficient  and  transparent  with  respect  to 
information,  and  equitable  in  its 
treatment  of  competing  participants. 

In  summary,  we  affirm  oiu-  conclusion 
in  the  NOPR  that  economic  and 
engineering  inefficiencies  and  the 
continuing  opportunity  for  undue 
discrimination  are  impeding 
competitive  markets.  As  noted  below, 
we  conclude  that  RTOs  will  remedy 
these  impediments  and  that  it  is 
essential  for  the  Commission  to  issue 
this  Final  Rule. 

B.  Benefits  That  RTOs  Can  Offer  to 
Address  Remaining  Barriers  and 
Impediments 

In  the  NOPR  the  Commission 
explained  how  the  use  of  independent 
RTOs  could  help  eliminate  the 
opportunity  for  unduly  discriminatory 
practices  by  transmission  providers, 
restore  the  trust  among  competitors  that 
all  eire  playing  by  the  same  rules,  and 
reduce  the  need  for  overly  intrusive 
regulatory  oversight.''*'  The  Commission 
further  identified  a  number  of 
significant  benefits  of  establishing 
RTOs:  (1)  RTOs  would  improve 
efficiencies  in  the  management  of  the 
transmission  grid;  '^  (2)  RTOs  would 
improve  grid  reliability;  (3)  RTOs  would 
remove  opportunities  for  discriminatory 
transmission  practices;  (4)  RTOs  would 
result  in  improved  market  performance; 


""FERC  Stats.  &  Regs.  1 32.541  at  33,714. 

"'These  efficiencies  include,  among  other  things, 
regional  transmission  pricing,  improved  congestion 
management  of  the  grid,  more  accurate  ATC 
calculations,  more  effective  management  of  parallel 
path  flows,  reduced  transaction  costs,  and 
facilitation  of  state  retail  access  programs. 


and  (5)  RTOs  would  facilitate  lighter- 
handed  governmental  regulation.'*'  The 
Commission  requested  comments  on  the 
benefits  of  RTOs  and  the  magnitude  of 
these  benefits. 

Comments.  Description  of  Benefits. 
Many  commenters  support  the 
establishment  of  RTOs  throughout  the 
United  States  to  effectively  remove  the 
remaining  impediments  to  competition 
in  the  power  markets.""  Illinois 
Commission  states  that  the  pursuit  of 
competition  as  the  driving  force  for 
markets  in  the  electric  industry  requires 
developing  new  institutions  and 
accepting  new  practices,  and  RTOs  are 
the  logical  next  organizational  step  in 
the  electric  industry  restructuring 
process.  Entergy  agrees  that  significant 
benefits  can  be  achieved  by  the  creation 
of  properly-structiu-ed,  large  RTOs  and 
that  the  Commission  has  accurately 
described  many  of  those  benefits  in  the 
NOPR.  Ohio  Commission  beUeves  that  a 
properly  structured  RTO  will  facilitate 
efficient  regional  generation  markets, 
while  preventing  incumbent  holding 
companies  fi-om  improperly  exercising 
their  market  power. 

PG&E  acknowledges  that  the  benefits 
of  Order  No.  888  have  been  largely 
reaped,  and  still  significant 
impediments  to  an  efficient  competitive 
marketplace  remain  in  place  where 
RTOs  are  not  yet  operational.  Moreover, 
industry  restructuring  has  led  to  new 
and  complex  operational  issues  that 
were  imanticipated  at  the  time  Order 
No.  888  was  issued.  RTOs  represent  the 
most  promising  and  efficient  regulatory 
method  for  the  Commission  to  address 
these  issues.  Without  RTOs,  it  would  be 
incumbent  on  the  Commission  to  take 
very  detailed  and  intrusive  actions 
because  the  transmission  grid  cannot 
operate  reliably  and  efficiently  unless 
the  competitive  and  operational  issues 
are  resolved. 

Ontario  Power  agrees  that  the  electric 
power  industry  should  now  move 
beyond  the  functional  unbundling 
approach  prescribed  in  Order  Nos.  888 
and  889.  "TDU  Systems  asserts  that 
wholesale  electric  markets  will  benefit 
immensely  if  RTOs  can  simply  provide 
transmission  service  on  an  unbiased 
basis,  treating  all  customers  fairly,  and 
take  the  lead  role  in  regional 
transmission  planning. 

On  the  other  hand,  a  number  of 
vertically  integrated  utilities  do  not 
support  government  action  to  form 
RTOs.  For  example,  Duke  recognizes 
that  there  may  be  transmission 
functions  performed  today  within 
individual  company  control  centers. 


within  existing  control  areas,  or  within 
existing  reliability  councils  that  may  be 
better  and/or  more  efficiently  performed 
by  a  regional  transmission  organization. 
However,  Duke  also  believes  that  the 
industry  is  voluntarily  working  to 
identify  such  functions  or  processes  and 
is  effecting  meaningful  changes  and 
improvements  in  a  timely  manner. 
Accordingly,  Duke  believes  that  this 
progress  should  not  be  pre-empted  by 
regulatory  mandates,  and  that  there  are 
insufficient  data,  at  this  time,  to  draw 
meaningful  conclusions  regarding  the 
magnitude  of  benefits  that  will  result 
from  RTO  formation. 

Similarly,  MidAmerican  argues  that 
benefits  of  RTOs  can  be  realized  without 
RTOs.  MidAmerican  claims  that 
existing  regional  organizations,  such  as 
MAPP,  are  capable  of  meeting  the 
Commission's  concerns  about 
eliminating  existing  impediments  to  an 
efficient  competitive  marketplace.  FP&L 
states  that  the  NOPR  does  not  attempt 
to  quantify  any  of  the  claimed  benefits 
of  RTOs.  FP&L  is  unaware  of  any  data 
that  specifically  and  objectively  show 
that  ISOs  have  saved  ratepayers  money 
in  those  areas  where  ISOs  have  been 
established.  Nor  is  it  aware  of  any 
specific  quantification  of  any  other 
actual  or  projected  benefits  of  ISOs. 

Some  commenters  contend  that  the 
costs  of  establishing  RTOs  must  uot 
exceed  the  benefits.  Cal  DWR  cirgues 
that  significant  start-up  costs  and  costs 
associated  with  duplicative  efforts  have 
been  higher  than  the  NOPR  appears  to 
recognize.  These  costs  entail  not  only 
costs  of  the  new  organization  itself,  but 
also  market  participants'  costs  in  travel, 
staffing,  and  other  expenses  and 
investments  necessary  to  participate  or 
operate  in  new  structures.  Other 
commenters  suggest  that  each  proposal 
contained  in  the  NOPR  should  be 
carefully  evaluated  for  its  cost 
consequences . '  "^ 

Seattle  notes  that  its  region  has  the 
lowest  cost  electricity  in  the  Nation  and 
an  already  thriving  wholesale  market 
with  littleprice  volatility.  Assuming 
that  an  RjfQ  is  projected  to  result  in 
additional  transmission  costs. 
Northwest  consumers  will  be  less 
willing  to  incur  these  costs  than 
consumers  in  regions  where  power  costs 
are  high  and  wholesale  prices  are 
extremely  volatile.  Snohomish  and 
Aluminum  Companies  assert  that  one  of 
fatal  flaws  of  the  IndeGO  proposal "" 
was  that  its  demonstrable  benefits  did 


ii«'FERC  Stats.  &  Regs.  1  32,541  at  33,716-20. 
""  See,  e.g.,  PJM,  DOE,  Illinois  Commission. 


'02  See,  e.g..  Cal  DWR.  California  Board,  Southern 
Company.  .Muminum  Companies. 

""  IndeGO  is  an  independent  grid  operator 
proposal  that  has  been  discussed  for  the  Pacific 
Northwest  and  Rocky  Mountain  area. 
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existing  fi-agmented  regime.  Pancaking 
has  long  prevented  FMPA  and  its 
members  located  on  the  Florida  Power 
Corp.  transmission  system  from 
economically  delivering  the  output  from 
their  portions  of  the  St.  Lucie  nuclear 
plant  to  their  loads.  Similarly.  WPSC 
notes  that  without  an  RTO  that 
encompasses  the  Midwest  region, 
unjustified  pancaked  transmission  rates 
may  inhibit  the  efficient  flow  of  power 
across  the  region. 

PacifiCorp  supports  the  Commission 
goal  of  eliminating  transmission 
pancaking,  to  the  extent  practical. 
PacifiCorp  maintains  that  such  a  goal 
could  be  furthered  by  the  creation  of  the 
most  geographically  expansive  RTOs 
that  are  technically  workable.  The  goal 
also  could  be  met.  however,  if  multiple 
RTOs  within  the  western  United  States 
agree  to  reciprocally  eliminate  charges 
in  connection  with  the  "export"  or 
"import"  of  power  from  one  RTO  to 
another.  In  the  western  United  States, 
such  "reciprocity"  agreements  may  be 
preferable  to  the  creation  of  a  single 
RTO  that  otherwise  is  too  large  to  be 
efficient,  safe  and  reliable,  or  of  a  single 
RTO  for  which  operating  principles 
must  be  unreasonably  compromised  to 
attract  all  necessary  transmission 
owners. 

Allegheny  asserts  that  even  with  an 
RTO.  grid  inefficiencies  such  as  rate 
pancaking  emd  congestion  will  continue 
unless  an  appropriate  pricing 
mechanism  is  adopted.  The  various 
RTO  structures,  regardless  of  size  and 
number,  would  still  need  to  work 
cooperatively  to  ensure  that  the  various 
interfaces  are  sufficient  to  maintain  the 
reliable  operation  of  the  system.  The 
formation  of  an  RTO,  by  itself,  does  not 
bring  a  particular  benefit. 

Rochdale  asserts  that  a  properly 
structured  independent  RTO.  with  a 
broad  geographic  scope,  could  eliminate 
incorrect  calculations  of  ATC  and  TTC. 
Furthermore,  the  motive  for 
discrimination  and  possible 
manipulation  that  exists  where 
transmission  owners  with  affiliated 
power  marketers  are  responsible  for 
reporting  ATC  and  TTC  would  become 
moot.  FMPA  contends  that,  without  an 
RTO,  most  market  participants  would 
remain  unable  to  replicate  or  trust  the 
transmission  owners'  ATC  calculations. 
FMPA  indicates  that  customers  and 
regulators  cannot  properly  review 
transmission  providers'  ATC  accounting 
without  access  to  their  TTC  starting 
points;  however,  existing  Florida  OASIS 
sites  do  not  provide  TTC  information.  In 
addition.  ATC  calculations  require 
extensive  application  of  engineering 
judgment.  FMPA  questions  whether 
market-interested  transmission 


providers  can  be  trusted  to  exercise 
such  judgment  disinterestedly. 
Consequently,  FMPA  believes  that  an 
RTO  could  provide  unbiased  ATC 
information. 

Many  commenters  believe  that  RTOs 
would  provide  more  efficient  planning 
for  transmission  and  generation 
investments. i""  For  example.  Entergy 
agrees  that  the  creation  of  RTOs  can 
lead  to  more  efficient  and  effective 
planning  and  expansion  of  the 
transmission  system.  However,  to 
ensure  efficient  investment  in  the 
transmission  system.  Entergy  proposes 
that  the  Commission  encourage 
innovative  pricing  policies  to  replace 
traditional  cost-of-service  ratemaking  in 
certain  respects.  Minnesota  Power  also 
agrees  that  an  RTO  would  help  identify 
the  best  place  on  the  grid  to  locate  new 
generation.  It  believes  that  the 
centralization  of  regional  reliability 
planning  is  a  big  step  forward  for 
enabling  independent  power  producers 
to  build  projects  and  also  is  a  significant 
benefit  to  each  transmission  owner  who 
deals  with  requests  from  generation 
groups. 

Illinois  Commission  and  Texas 
Commission  state  that  electricity 
consumers  in  states  adopting  retail 
direct  access  can  directly  and  fully 
benefit  from  the  operation  of  properly 
constituted  RTOs  and  their  concomitant 
improvements  in  system  efficiency, 
reliability  and  market  competition. 

Comments  on  RTOs  Improving  Grid 
Reliability.  Many  commenters  agree  that 
an  RTO  could  provide  improved 
reliability.'"^  Minnesota  Power  supports 
the  formation  of  a  single  regional  body 
that  operates  the  regional  grid  and 
enforces,reliability  rules  for  the  entire 
region.  It  suggests  that  a  non-profit  RTO 
can  be  expected  to  enforce  reliability 
rules  fairly  and  aggressively  and.  thus, 
require  minimal  Commission  oversight. 
On  the  other  hand,  a  for-profit  RTO  may 
be  perceived  as  biased  towards  making 
a  profit  at  the  expense  of  reliability  and 
may  require  additional  scrutiny  by  the 
Commission. 

Michigan  Commission  strongly 
supports  creating  an  RTO  for  the 
Midwest  that  is  large  enough  to  ensure 
reliability.  It  is  very  concerned  that 
splitting  the  Midwest  region  into 
improperly  sized  competing  ISOs, 
RTOs.  and/or  Transcos  will  ciffect 
regional  reliability  and  delay  the 
benefits  of  competition.  Also,  splitting  a 
region  into  multiple  RTOs  reduces 


"*••  Comments  are  addressed  in  greater  detail  in 
the  discussion  of  planning  and  expansion  as  an 
RTO  minimum  function. 

'"'Comments  are  addressed  in  greater  detail  in 
the  discussion  of  short-term  reliability  as  an  RTO 
minimum  characteristic. 
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access  to  economic  generation  due  to 
increased  transmission  charges. 
Michigan  Commission  believes 
competition  and  reliability  within  the 
region  will  be  served  best  if  the 
Transmission  Alliance  and  Midwest  ISO 
are  joined. 

Conunents  on  RTOs  Removing 
Opportunities  for  Discriminatory 
Transmission  Practices.  Many 
commenters,  mostly  transmission 
customers,  agree  that  RTOs  will  remedy 
continuing  opportunities  for  undue 
discrimination.  ^  °^ 

As  both  a  buyer  and  seller  of 
wholesale  electricity,  Oglethorpe 
supports  the  evolution  of  competitive 
markets  for  generation  service.  To 
ensure  that  competitive  markets  evolve 
and  perform  in  a  workable  manner, 
market  participants  should  be  assured 
access  to  the  transmission  system  on  a 
fair  and  comparable  basis,  without 
regard  to  transmission  ownership.  It 
believes  that  true  competition  can  occur 
only  with  widespread,  open  and 
nondiscriminatory  access  to  the 
transmission  system.  UtiliCorp  claims 
that  removing  control  over  access  to 
transmission  from  the  remaining  large 
transmission-owning  util  .ies  and 
placing  such  control  in  properly 
structvired  RTOs  will  go  a  long  way 
toward  eliminating  the  remaining 
obstructions  to  effective  competition  in 
wholesale  markets  for  electric  power. 

Virginia  Commission  agrees  that 
discrimination  exists  and  that  RTOs  can 
help  facilitate  competition  and  police 
non-competitive  activities.  However, 
Virginia  Commission  believes  that  it  is 
premature  to  conclude  that  there  is  no 
role  for  rigorous  governmental 
regulation.  Virginia  Commission  urges 
that  the  Commission  not  rely 
exclusively  on  RTOs  to  detect,  prevent 
and  penalize  violations  of  the  FPA  and 
should  itself  provide  for  expedited 
handling  of  allegations  regarding 
discrimination  and  market  power 
abuses. 

On  the  other  hand,  a  number  of 
commenters,  mostly  transmission 
owners,  do  not  believe  that  RTOs  are 
needed  to  address  undue  discrimination 
because  they  do  not  believe  that 
significant  discrimination  problems 
remain  with  respect  to  wholesale 
transmission  access  pursuant  to  Order 
No.  888.iofl  PSE&G  argues  that,  if  a 


'"'See,  e.g.,  American  Forest,  TDU  Systems. 
WPPI.  Sonat,  Illinois  Commission.  Arizona 
Commission,  FMPA,  Tampa  Electric,  Advisory 
Committee  ISO-NE.  Comments  are  addressed  in 
more  detail  later  in  the  discussion  of  existing 
discriminatory  conduct. 

">»See.  e.g..  United  Illuminating,  Southern 
Company.  MidAmerican,  Duke,  PSE&G,  FP&L. 
Entergy.  FirstEnergy.  Alliance  Companies,  Lenard, 
Florida  Power  Corp. 


misperception  exists  in  the  marketplace 
as  to  the  trustworthiness  or  incentives  of 
transmission  owmers  as  a  whole,  it  may 
signal  a  need  for  an  industry-wide 
educational  campaign  th^at  discusses 
transmission  operation  and  system 
reliability.  However,  such  a 
misperception  does  not,  in  and  of  itself, 
warrant  altering  the  structure  of  the 
industry. 

Comments  on  RTOs  Resulting  in 
Improved  Market  Performance.  DOE 
asserts  that  open  and  comparable 
transmission  access  can  reduce  both 
concentration  in  generation  markets  (by 
expanding  the  boundaries  of  the 
relevant  market]  and  the  potential  to 
discriminate  through  vertical  control 
but  cannot,  in  its  view,  eliminate  all 
market  power.  The  establishment  of  an 
independent  RTO  can  and  should 
substantially  mitigate  the  potential 
exercise  of  market  power  through 
vertical  control,  because  dispatch  and 
related  transmission  services  will  be 
provided  by  an  independent  entity  with 
no  financial  interest  in  wholesale 
market  participants.  Furthermore,  the 
expected  contribution  of  an  RTO  in 
reducing  the  risk  of  horizontal  market 
power  will  be  realized  only  if  RTOs 
have  sufficient  "critical  mass." 
Appropriately  sized  RTOs  are  necessary 
to  assure  a  transparent  and  fair 
marketplace  for  all  generation. 

EPA  notes  that  RTOs  can  play  an 
important  role  in  the  development  of 
environmentally  preferred  or  "green" 
electricity  products  for  use  by  states  that 
are  implementing  retail  electricity 
competition.  As  the  operator  of  the 
transmission  system,  an  RTO  will  have 
access  to  detailed  information  on  the 
operations  of  individual  generators  as 
well  as  fuel  type  and  air  emissions,  even 
where  such  information  is  considered 
confidential.  RTOs  are  uniquely  situated 
to  assemble  the  information  necessary  to 
determine  environmental  attributes  of 
specific  retail  electricity  products  for 
purposes  of  consumer  information 
disclosvue.  EPA  notes  that  this  is 
already  occiuring  in  New  England, 
where  ISO-NE  has  agreed  to  provide  the 
states  with  information  on 
environmental  attributes  and  resource 
mix  for  individual  generators.  In 
addition  to  facilitating  consumer 
information  disclosure,  EPA  notes  that 
this  information  will  support  other  state 
policies,  such  as  renewable  portfolio 
standards  and  generation  performance 
standards. 

Comments  on  RTOs  Facilitating 
Lighter-Handed  Goverrunental 
Regulation.  Although  most  commenters 
agree  that  properly-designed  RTOs  can 
be  self-governing  to  a  certain  extent,  the 
vast  majority  of  commenters  believe  that 


the  Commission  has  either  overstated 
thd  reliance  it  should  place  on  self- 
governance  or  has  reached  this 
conclusion  prematiu'ely.  Most  of  these 
commenters  suggest  that  there  is 
insufficient  evidence  at  this  time  to 
reach  the  conclusion  that  RTO 
formation  would  necessarily  result  in 
lighter-handed  regulation.  A  number  of 
commenters  also  caution  that  the 
Commission  should  not  significantly 
reduce  its  oversight  of  RTOs  until  they 
are  proven  to  be  effective.  British 
Colvunbia  Ministry  states  that  the 
structure  of  future  RTOs  should 
minimize  additional  layers  of 
administration  and  oversight.  However, 
at  least  one  commenter,  Cal  DWR, 
noting  that  RTOs  are  themselves 
transmission  monopolies  subject  to  the 
FPA,  argues  that  the  Commission 
should  continue  its  course  of  regulating 
RTOs  to  ensiu-e  compliance  with  legal 
and  policy  requirements. 

PJM  generally  supports  the 
Commission's  conclusion  regarding 
light-handed  regulation.  It  notes  that, 
where  ISOs'  decisions  are  independent 
and  conducted  through  an  extensive 
stakeholder  processes  to  produce 
collaborative  solutions  to  market  issues, 
the  Commission  can  defer  confidently  to 
those  decisions.  Under  such 
circumstances,  the  Conunission  can  be 
assured  that  ISO  proposals  to  changes 
market  rules  and  procedures  would 
promote  competitive  markets  and  are 
not  designed  to  favor  any  one  group  of 
market  participants. 

PJM  argues  further  that  the 
Conunission  accord  greater  flexibility  to 
properly  structured  RTOs  to  change 
market  rules  and  procedures  without 
Commission  filings.  An  RTO  with  an 
established  stakeholder  process  could 
publish  some  changes  in  market  rules 
on  its  internet  site,  without  requiring 
prior  Commission  approval.  In  the  event 
that  a  market  participant  objected,  it 
could  file  a  complaint  with  the 
Commission.  PJM  says  the  benefit  is  that 
the  market  would  not  be  hindered  by 
delay  in  implementing  new  rules.  Other 
rules  could  be  permitted  to  go  into  effect 
upon  filing,  rather  than  at  the  end  of  the 
Commission  review  process. 

Some  commenters  suggest  that  the 
Commission  be  particularly  deferential 
to  decisions  that  result  from  ADR 
processes.  For  example,  PNGC  supports 
strong  and  broad  dispute  resolution 
power  in  an  RTO.  It  argues  that  many 
small  transmission  users  currently  have 
no  effective  way  to  be  heard  regarding 
service  complaints,  outage  restoration, 
and  adequacy  of  equipment  or 
maintenance  because  of  the  high  cost  of 
bringing  such  a  dispute  to  the 
Commission.  In  addition.  Desert  STAR 
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asserts  that  wher  s  the  Conimission  has 
approved  the  cha  rter  governance  and 
ADR  processes  ol  an  RTO  as  being 
sufficiently  broac  -based  and 
independent,  the  Commission  should 
give  some  deferei  ice  to  decisions 
reached  through  he  RTO's  ADR 
processes.  Howei  er.  deference  in 
dispute  resolutio:  i  to  an  RTO  should  not 
impair  a  transmission  user's 
fundamental  rights  under  section  211  of 
the  FPA.  Because  the  RTO  will  be  a 
jurisdictional  ent  ty,  the  Commission  is 
an  appropriate  af  peals  forum.  Similarly, 
Seattle  supports  1  he  Commission 
proposal  to  defer  to  RTOs  on  matters 
involving  comme  rcial,  operating  and 
planning  practices,  as  well  as  to  resolve 
disputes,  but  argves  that  it  is  too  early 
to  tell  whether  IS  3s  transcos  or  other 
forms  of  RTOs  ca  i  be  deferred  to  in  lieu 
of  regulatory  filings. 

MidAmerican  welcomes  the 
Commission's  pniposed  lighter-handed 
approach  to  regul  ation,  but  questions 
whether  lighter-h  anded  regulation,  in 
fact,  will  be  derived  from  the  proposed 
rule.  MidAmeric.n  proposes  that  the 
Commission  issu  i  a  policy  statement  to 
provide  general  g  iiidance  on  how  it 
intends  to  give  d(  ference  to  RTOs.  For 
example,  the  policy  should  outline  that, 
if  a  transmission  3wner  follows  RTO 
directives,  it  will  be  presumed  that  the 
transmission  owi  er  does  not  have 
transmission  mar  cet  power  and  that  it  is 
not  capable  of  tra  ismission  market 
discrimination.  T  le  Commission  should 
give  deference  to  RTOs  to  design  tariffs 
that  include  rate  ncentives  and  should 
permit  returns  on  equity  that 
compensate  trans  mission  owners  for 
additional  risks  a  id  for  competitive 
market  developmBut. 

A  number  of  cc  mmenters  argue  that 
there  is  as  yet  no  evidence  to  support 
the  conclusion  th  it  RTO  formation 
should  lead  to  lig  iter-handed 
regulation.  Duke  md  Entergy  argue  that 
each  of  the  existii  ig  ISOs  has  been  mired 
in  significant  litif  ation  with  market 
participants,  and  the  Commission's 
dockets  are  loade  d  with  cases  arising 
out  of  decisions  t  lade  by  ISOs.  They 
and  NECPUC  siig  ;est  that  this  raises  the 
possibility  that  R  TOs  represent  a  new 
layer  of  regulator '  oversight  of  market 
activities,  supple:  nenting  rather  than 
replacing  federal  and  state  regulation. 
FP&L  states  that  t  le  independence  and 


objectivity  of  the 


"lorida  Public  Service 


Commission  mak  3  it  unnecessary  to 
create  a  formal  (a  id  costly)  separate 
entity  to  operate  ind  oversee  the  Florida 
grid  as  an  RTO. 

Other  commen  ers  suggest  that  the 
probability  that  F  TOs  can  be  self- 
regulating  may  b<  overstated.  APPA 
argues  that  existi  ig  ISOs  still  represent 


the  interests  of  the  transmission  owners 
that  formed  these  ISOs.  In  addition,  it 
argues  that  each  ISO  is  a  market 
participant  because  its  revenue  recovery 
is  affected  by  the  performance  of 
transmission,  ancillary  services,  and 
energy  imbalance  spot  markets.  It 
suggests  that  the  right  to  self-regulation 
must  be  earned  in  Qie  marketplace,  not 
bestowed  by  regulators  in  advance. 

NECPUC  argues  that  not  only  must  an 
RTO  be  properly  structured  to  be  self- 
regulating,  so  must  the  utilities 
involved,  or  the  RTO  will  constantly  be 
involved  in  the  business  of  dispute 
resolution.  It  suggests  that  during  a 
transition  phase,  a  certain  level  of  active 
regulation  may  be  inescapable.  For 
example,  it  notes  that  the  Commission 
stepped  in  quite  definitively  in 
developing  the  governance  of  the  New 
England  Power  Pool.  NECPUC  believes 
that  strong  intervention  by  the 
Commission  was  effective  at  achieving 
progress  when  the  parties  in  New 
England  stalemated. 

PG&E  claims  that  an  RTO  is  uniquely 
situated  to  handle  a  number  of 
responsibilities,  including  reliability 
enforcement  and  sanctions,  market 
monitoring,  and  reporting  non- 
reliability  market-related  violations. 
However,  a  single  entity,  no  matter  how 
well-structured  and  independent, 
caimot  successfully  fulfill  several 
competing  roles  simultaneously,  i.e., 
serve  as  judge,  J1U7  and  advocate.  While 
the  RTO  can  do  much  to  create  region- 
specific  processes  that  meet  the  needs  of 
market  participants,  the  Commission 
must  retain  ultimate  oversight.  The  RTO 
is  not  a  substitute  for  this  function.  With 
the  tremendous  volume  of  transactions 
flowing  through  an  RTO,  even  small 
errors  in  energy  or  financial  accounting 
can  lead  to  huge  cost  shifts.  Market 
participants  need  to  have  a  remedy  at 
the  Commission  if  issues  are  not 
resolved  adequately  by  the  RTO. 

Other  commenters  believe  that  the 
Commission  may  have  to  play  a  strong 
role  in  ADR.  Arizona  Commission  urges 
the  Commission  to  give  respect  rather 
than  deference  to  decisions  reached 
through  an  RTOs  ADR  processes.  TDU 
Systems  state  that  the  ability  of  an  RTO 
transmission  customer  to  obtain 
ultimate  Commission  review  of  a 
dispute  with  the  RTO  (or  another  RTO 
customer)  should  not  be  cut  off.  RTO 
tariffs  should  contain  ADR  provisions 
that  allow  for  mediation  or  other  low- 
cost  forms  of  ADR  so  disputes  can,  if 
possible,  be  resolved  without  resort  to 
the  Commission.  If  this  is  not  possible, 
the  Commission  should  consider  any 
dispute  that  comes  to  it  after  the 
conclusion  of  ADR  at  an  RTO  on  a  de 
novo  basis. 


In  dealing  with  disputes  between 
RTOs  and  their  customers,  TDU 
Systems  suggests  that  the  Commission 
be  sensitive  to  the  issue  of  "minority 
rights."  The  Commission  should  ensure 
that  transmission  customers  with 
complaints  against  their  RTOs  get  due 
process  and  a  full  and  fair  opportunity 
to  air  their  concerns.  Just  because  a 
customer  may  take  a  position  in  a 
dispute  not  shared  by  many  others  does 
not  mean  that  it  is  automatically  wrong. 

Moreover,  TDU  Systems  believe  that 
the  Commission,  in  considering  the 
ADR  issue,  should  make  a  distinction 
between  ISOs  or  other  RTOs  that  are 
not-for-profit  or  quasi-governmental  in 
nature  and  for-profit  RTOs.  For-profit 
RTOs  may  not  necessarily  be  well  suited 
to  be  the  arbiters  of  disputes,  especially 
where  they  are  an  involved  party.  It 
would  be  inappropriate  for  the 
Commission  simply  to  "offload" 
dispute  resolution  duties  to  a  private 
for-profit  entity,  especially  if  the  entity 
is  an  interested  party  in  the  dispute. 
ISOs,  on  the  other  hand,  are  more  quasi- 
governmental  in  natiue,  and  if  fully 
independent,  may  be  in  a  better  position 
to  attempt  to  resolve  a  dispute,  subject 
to  Commission  review. 

Duke  asserts  that  streamlined  filings 
and  approval  procedures  could  reduce 
costs  that  would  otherwise  be  borne  by 
market  participants.  Reducing 
regulatory  burdens  could  constitute  one 
form  of  incentive  to  encoiirage  RTO 
participation.  The  policy  could  be 
applied  equally  for  non-profit  and  for- 
profit  RTOs.  On  the  other  hand,  TDU 
Systems  argues  that  opportimities  for 
streamlined  RTO  filings  could  set  a  very 
dangerous  precedent,  especially  if 
applied  to  incentive  rate  filings  of  for- 
profit  RTOs.  RTOs  will  still  be 
monopolies  (although  hopefully  large 
horizontal  ones,  rather  than  smaller, 
vertically  integrated  ones).  The  norm  for 
RTO  filings  should  still  be  hill 
Commission  scrutiny.  Entergy  argues 
that  the  Commission  should  encourage 
proposals  submitted  by  RTOs  designed 
to  increase  regulatory  efficiencies  and 
reduce  regulatory  burdens  imposed  on 
RTOs.  The  Commission  should 
specifically  declare  its  willingness  to 
entertain  proposals  to  streamline  filing 
requirements.  The  Commission  could 
encourage  innovative  ways  to  reduce 
regulatory  costs  by  authorizing 
performance-based  rates  that  reward 
RTOs  for  reducing  regulatory  costs. 

Commission  Conclusion.  We 
conclude  that  properly  structured  RTOs 
throughout  the  United  States  can 
provide  significant  benefits  in  the 
operation  of  the  transmission  grid.  The 
comments  received  reinforce  our 
preliminary  determination  in  the  NOPR 
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that  RTOs  can  effectively  remove 
existing  impediments  to  competition  in 
the  power  markets. 

Description  of  Benefits.  We  conclude 
that  RTOs  will  provide  the  benefits  that 
we  described  in  detail  in  the  NOPR,  and 
others  that  commenters  mention."" 
While  we  acknowledge  that  the  level  of 
RTO  benefits  may  vary  from  region  to 
region  depending  on  the  ciurent 
transparency  and  efficiency  of  markets, 
the  Commission  believes  that  benefits 
from  RTO's  would  be  universal.  These 
benefits  will  include:  increased 
efficiency  through  regional  transmission 
pricing  and  the  elimination  of  rate 
pancaking;  improved  congestion 
management;  more  accurate  estimates  of 
ATC;  more  effective  management  of 
parallel  path  flows;  more  efficient 
planning  for  transmission  and 
generation  investments;  increased 
coordination  among  state  regulatory 
agencies;  reduced  transaction  costs; 
facilitation  of  the  success  of  state  retail 
access  programs;  facilitation  of  the 
development  of  environmentally 
preferred  generation  in  states  with  retail 
access  programs;  improved  grid 
reliability;  and  fewer  opportimities  for 
discriminatory  transmission 
practices.'"  All  of  these  improvements 
to  the  efficiencies  in  the  transmission 
grid  will  help  improve  power  market 
performance,  which  will  ultimately 
result  in  lower  prices  to  the  Nation's 
electricity  consmners. 

As  stated  in  the  NOPR,  we  expect  that 
RTOs  can  reduce  opportunities  for 
luiduly  discriminatory  conduct  by 
cleanly  separating  the  control  of 
transmission  from  power  market 
participants.  An  RTO  would  have  no 
financial  interests  in  any  power  market 
participant,  and  no  power  market 
participant  would  be  able  to  control  an 
RTO.  This  separation  will  eliminate  the 
economic  incentive  and  ability  for  the 
transmission  provider  to  act  in  a  way 
that  favors  or  disfavors  any  market 
participant  in  the  provision  of 
transmission  services. 

Most  commenters  support  the  premise 
that  RTOs  can  be  beneficial  in 
addressing  the  remaining  transmission- 
related  impediments  to  full  competition 
in  the  electricity  markets.  Although  we 
recognize  certain  differences  in 
perspective  about  the  existence  of,  or 
potential  for,  widespread  discrimination 
by  ciurent  transmission  owners,  no  one 


""The  benefits  described  in  this  section  are  not 
intended  to  Include  all  benefits  that  RTOs  could 
provide.  Some  of  the  principal  benefits  of  RTOs 
(e.g.,  more  effective  management  of  parallel  path 
flows,  improved  congestion  management)  are 
addressed  in  later  discussions  of  RTO  minimum 
characteristics  and  functions. 

1  >  1  FERC  Stats.  &  Regs.  1  32,541  at  33.716-20. 


seriously  disputes  the  benefits  of  a 
marketplace  where  service  quality  and 
availability  are  uniform,  where  users  of 
the  network  are  treated  equally,  and 
where  commercially  important  data  are 
readily  available  to  all.  Although  some 
commenters  support  the  NOPR  proposal 
only  if  the  costs  of  establishing  RTOs  do 
not  exceed  the  benefits,  a  subject 
discussed  further  below,  most  believe 
that  the  benefits  listed  in  the  NOPR  are 
accurate  and  can  be  achieved  through 
an  RTO. 

We  recognize  that  some  commenters 
believe  that  either  RTOs  alone  will  not 
solve  all  of  the  identified  problems,  or 
individual  benefits  can  be  achieved  in 
ways  other  than  creating  RTOs.  Both  of 
these  observations  may  have  some 
merit.  However,  we  believe  that  the 
creation  of  RTOs  is  one  action  that  can 
address  all  of  the  identified 
impediments  to  competition  and 
provide  all  or  most  of  the  identified 
benefits. 

We  also  recognize  that  there  are  those 
who  worry  that  the  costs  of  establishing 
an  RTO  will  outweigh  the  benefits.  We 
believe  this  concern  fails  to  account  for 
the  flexibility  we  have  built  into  this 
rule.  While  many  look  at  the  high  costs 
involved  with  respect  to  establishing 
some  existing  ISOs  arid  PXs,  this  rule 
does  not  require  an  RTO  to  follow  any 
specific  approach.  For  example,  this 
rule  does  not  require  the  consolidation 
of  control  areas  nor  does  it  require  the 
establishment  of  a  PX.  We  are  allowing 
significant  flexibility  with  respect  to 
how  and,  in  some  cases,  when  the 
minimum  characteristics  and  functions 
are  satisfied.  Accordingly,  we  do  not 
believe  it  will  be  necessary  to  expend 
the  same  level  of  resoiuces  that  were 
expended,  e.g.,  in  California,  to  create 
an  RTO  satisfying  our  minimum 
characteristics  and  functions.  We 
therefore  conclude  that  the  flexibility 
built  into  the  Filial  Rule  will  allow 
RTOs  to  create  streamlined 
organizational  structures  that  are  not 
overly  costly.  Moreover,  with  five  ISOs 
now  operating  in  the  United  States, 
there  is  considerable  experience 
available  regarding  what  works  and 
what  does  not  with  respect  to  regional 
transmission  entities.  This  experience 
should  make  it  somewhat  easier,  and 
more  cost  efficient,  to  create  new  RTOs. 

As  we  stated  in  the  NOPR,  by 
improving  efficiencies  in  the 
management  of  the  grid,  improving  grid 
reliability,  and  removing  any  remaining 
opportunities  for  discriminatory 
transmission  practices,  the  widespread 
development  of  RTOs  will  improve  the 
performance  of  electricity  markets  in 
several  ways  and  consequently  lower 
prices  to  the  Nation's  electricity 


consumers.  To  the  extent  that  RTOs 
foster  fully  competitive  wholesale 
markets,  the  incentives  to  operate 
generating  plants  efficiently  are 
bolstered.  "The  evidence  is  clear  that 
market  incentives  can  lead  to  highly 
efficient  plant  operations.  The 
incentives  for  more  efficient  plant 
operation  can  also  affect  existing 
generation  facilities.  Especially 
noteworthy  is  the  recent  experience  that 
indicates  improvements  in  the    . 
generation  sector  in  regions  with  ISOs. 
Regions  that  have  ISOs  in  place  are 
undergoing  dramatic  shifts  in  the 
ownership  of  generating  facilities. 
Large-scale  divestiture  and  high  levels 
of  new  entry  in  California  and  the 
Northeast  are  changing  the  ownership 
structure  of  these  regions'  generators. 
Access  to  customers  and  the  presence  of 
competing  suppliers  are  creating  the 
incentives  for  better-performing  plants. 

By  improving  competition,  RTOs  also 
will  reduce  the  potential  for  market 
power  abuse.  As  discussed  earlier, 
eliminating  pancaked  transmission 
prices  will  expand  the  scope  of  markets 
and  bring  more  players  into  the  markets. 
By  eliminating  the  mistrust  in  the 
current  grid  management,  entry  by  new 
generation  into  the  market  wrill  become 
more  likely  as  new  entrants  will 
perceive  the  market  as  more  fair  and 
attractive  for  investment:  And  with 
more  players,  the  market  becomes 
deeper  and  more  fluid,  allowing  for 
more  sophisticated  forms  of  transacting 
and  better  matching  of  buyers  and 
sellers. 

Estimation  of  Benefits.  The  full  value 
of  the  benefits  of  RTOs  to  improve 
market  performance  cannot  be  known 
with  precision  before  their 
development,  and  we  do  not  yet  have  a 
sufficiently  long  track  record  with 
existing  institutions  with  which  to 
measure.  The  Commission  staff  has 
estimated  a  subset  of  the  potential  cost 
savings  from  RTOs  as  part  of  its 
National  Environmental  Policy  Act 
analysis.  In  the  Environmental 
Assessment  (EA)  for  this  rulemaking, 
three  scenarios  were  developed  to 
estimate  potential  economic  and 
environmental  effects  of  the 
rulemaking."-  The  scenario  analysis 
was  conducted  using  a  computer 
simulation  model  of  the  continental 
U.S.  electric  power  system  over  the 


'  '-One  of  these  scenarios  assessed  transmission 
effects  only,  the  second  assessed  generation 
efficiencies  in  addition  to  transmission  effects,  and 
the  third  posited  increased  entry  of  new  supply  and 
demand  choices. 
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period  1997  to  2t)15."'  The  Conunission 
adopts  staffs  an<  lysis. 

Tne  results  of  he  EA  modeling 
present  a  range  c  f  potential  cost  savings 
resulting  from  th  e  changes  in  modeling 
assumptions  in  e  ach  scenario.  Although 
this  Final  Rule  d  aes  not  mandate  RTO 
formation,  full  development  of  RTOs  as 
envisioned  by  thfe  Commission  in  this 
rule  could  offer  substantial  economic 
benefits.  The  EA  scenarios  modeled 
resulted  in  avera  ;e  annual  savings  of  up 
to  $5.1  billion  pe  r  year  over  the  2000- 
2015  period.  Bas  id  upon  review  of  the 
EA  scenarios  anc  comparison  with  other 
existing  analyses  of  competitive  electric 
power  markets,  t  le  best  estimate  from 
the  EA  analysis  c  f  annual  benefits  that 
could  result  fron  RTO  formation  is  $2.4 
billion  per  year.  JThis  estimate  results 
from  a  scenario  i  3  which  the  modeling 
assumptions  for  xansmission  and 
generation  effici<  ncy  are  selected  for 
consistency  with  other  economic 
analyses  of  comj  etitive  power  markets, 
including  the  Or  ier  No.  888 
Environmental  Ii  opact  Statement 
analysis  conduct  ad  by  Conunission  staff 
in  1996."* 

These  estimate  s  do  not  represent  a 
complete  econoc  lie  analysis  of  the 
rulemaking  becai  ise  the  EA  analysis 
addressed  only  f  ictors  that  may  change 
the  dispatch  of  pawer  plants  or  future 
generating  capac  ty  decisions.  The 
model  accoimts  or  production  costs 
(capital  addition  i,  operations  and 
maintenance  expenses,  and  fuel)  equal 
to  roughly  one-tl  ird  of  the  annual  sales 
revenue  now  pas  sing  through  the 
industry,  and  do  ss  not  include  such  cost 
categories  as  exi<  ting  (sunk)  capital,  the 
distribution  syst(  im,  and  end  user 
charges  such  as  t  ixes.  If  other  cost 
savings  were  rea  ized,  for  example,  from 
merger-like  cons  )lidation  savings  in  the 
transmission  gric  ,  these  savings  would 
be  additional  to  I  hose  estimated  in  the 
EA.  Benefits  fron  i  elimination  of  market 
power  and  imprc  ved  intra-regional 
congestion  mana  jement  are  also  not 
included  in  the  c  alculation  and  could 
represent  signifi(  ant  additional  savings. 

The  costs  of  R'  'O  formation  are  not 
explicitly  captur  ;d  in  the  EA  analysis, 
nor  are  any  potei  itial  costs  associated 
with  the  provisic  n  of  incentives  for  RTO 
formation  or  ope  -ation.  Costs  of  RTO 
formation  canno  be  well  estimated 
because  of  the  w  de  range  of  design 
choices  that  the  i  ule  allows  for  a  new 


IP 


Si  e 


"'The  Integrated 
developed  for  the  II. 
Agency  by  ICF  Inc 
Staffs  Environmental 
proceeding. 

"••Order  No.  888 
Statement.  FERC/EISk)096 
1  31.036  at  31. a60-9C 


anning  Model  (IPM)  was 
Environmental  Protection 
3.3.1  uf  the  Commission 
Assessment  in  this 


/  inal  Environmental  Impact 
FERC  Stats.  &  Regs. 


RTO.  For  instance,  the  choice  of 
building  a  dedicated 
telecommunications  and  data 
infrastructure,  as  opposed  to  relying  on 
existing  infrastructures,  can  have  a  large 
effect  on  the  initial  cost  of  an  RTO."' 

Based  on  review  of  cost  studies  for 
existing  ISOs,  it  appears  unlikely  that 
the  costs  of  RTO  formation  will  exceed 
RTO  cost  savings  on  an  annualized  basis 
over  time.  This  is  because  most  of  the 
costs  are  capital  investments  that  occiu' 
at  the  begiiming  of  the  RTO's  operation. 
But  whether  the  costs  in  the  initial 
period  are  imder  $10  million  or  up  to 
several  hundred  million  dollars  (and 
more  likely  between  these  two  figures) 
for  an  RTO,  they  are  small  in 
comparison  with  the  ongoing  annual 
savings  that  RTOs  may  provide. 

As  discussed  above,  our  best  estimate 
of  cost  savings  from  RTO  formation  is 
$2.4  billion  annually,  with  potential 
cost  savings  estimated  to  be  as  high  as 
$5.1  billion  annually.  This  represents 
about  1.1  to  2.4  percent  of  the  current 
total  costs  of  the  U.S.  electric  power 
industry. '  '*  Such  savings  can  be 
considered  in  the  context  of  recent 
analysis  of  the  economic  benefits  of 
further  industry  restructuring."^  The 
wholesale  cost  savings  the  Commission 
is  anticipating  from  the  formation  of 
RTOs  are  properly  viewed  as  distinct 
from  the  larger  savings  that  may  result 
from  competitive  retail  power  markets. 
However,  RTOs  can  also  help  achieve 
retail  access  and  its  associated  benefits 
by  creating  a  robust  wholesale  power 
market.  In  this  sense  the  cost  savings 
from  retail  access  depend  on  the 
Commission  fulfilling  its  RTO 
objectives."* 

Light-Handed  Regulation.  One  of  the 
benefits  of  RTOs  that  we  identified  in 
the  NOPR  was  that  the  existence  of  a 
properly  structured  RTO  would  reduce 
the  need  for  Commission  oversight  and 
scrutiny,  which  would  benefit  both  the 
Commission  and  the  industry.  We  stated 
that  to  the  extent  an  RTO  is 
independent  of  power  marketing 
interests,  there  would  be  no  need  for  the 
Commission  to  monitor  and  attempt  to 


"'See,  e.g.,  California  ISO,  Cost  Performance 
Benchmarking  Study  of  Independent  System 
Operators,  revised  version  of  Feb.  17,  1999. 

'  "*  Defined  as  revenue  from  sales  to  ultimate 
users,  which  were  reported  as  S215  billion  in  1997. 
See  Energy  Information  Administration.  Annual 
Energy  Review  1997.  DOE/E1A-0384(97)  (July 
1998). 

"''See.  e.g..  Department  of  Energy,  Supporting 
Analysis  for  the  Comprehensive  Electricity 
Competition  Act.  IX)E-PO-0059  (May  1999). 

1 1«  DOE's  Economic  Analysis  of  the 
Comprehensive  Electricity  Competition  Act  shows 
an  estimated  cost  savings  fix)m  a  national  policy  of 
retail  access  to  be  S20  to  S32  billion  per  year.  See 
id. 


enforce  compliance  with  the  standards 
of  conduct  designed  to  unbimdle  a 
utility's  transmission  and  generation 
functions.  We  also  stated  that  an 
independent  RTO  with  an  impartial 
dispute  resolution  mechanism  could 
resolve  disputes  without  resort  to  the 
Commission  complciint  process,  and 
that  it  is  generally  more  efficient  for 
these  organizations  to  resolve  many 
disputes  internally  rather  than  bringing 
every  dispute  to  the  Commission. 
Further,  we  noted  that  the  Commission 
has  in  the  past  indicated  its  willingness 
to  grant  more  latitude  to  transmission 
pricing  proposals  fi'om  appropriately 
constituted  regional  groups  "^  and,  to 
the  extent  that  RTOs  increase  market 
size  and  decrease  market  concentration, 
the  competitive  consequences  of 
proposed  mergers  would  become  less 
problematic  and  thereby  help  further 
streamline  the  Commission's  merger 
decision-making  process. 

We  continue  to  believe  that  the  types 
of  reduced  regulatory  scrutiny 
mentioned  in  the  NOPR,  and 
smnmarized  above,  are  possible  and 
appropriate  for  RTOs.  A  number  of 
commenters,  however,  have  expressed 
concern  that  it  is  premature  to  reduce 
regulation  of  RTOs,  and  that  RTOs  will 
be  monopolies  that  will  require 
continued  regulation.  We  believe  that 
this  concern  stems  from  a 
misunderstanding  of  our  concept  of 
light-handed  regulation.  Admittedly, 
this  concept  is  subject  to  varying 
interpretations. 

We  clarify  that  we  will  continue  to 
apply  the  level  of  regulation  and 
scrutiny  that  is  necessary  to  ensure  that 
public  utilities  comply  with  the  FPA 
and  oiu'  regulations.  Only  when  we 
determine  that  a  different  form  of 
regulation  will  adequately  protect  the 
public  interest,  we  will  allow  a  reduced 
oversight  role  for  the  Commission. 

Furthermore,  our  encouragement  of 
the  use  of  ADR  by  participants  in  RTOs 
to  resolve  disputes  without  resort  to 
formal  complaint  proceedings  is  not 
new.  In  our  RTG  Policy  Statement,  we 
encoiu-aged  RTOs  to  develop  alternative 
dispute  resolution  procedures  for 
resolving  transmission  issues, 
particularly  technical  and  reliability 
issues.  We  also  stated  that  we  would  be 
willing  to  entertain  proposals  for  some 
degree  of  deference  to  decisions 
rendered  pursuant  to  an  ADR  process, 
pursuant  to  procedures  that  are 
specified  in  an  agreement  and  assure 


'  "Inquiry  Concerning  the  Commission's  Pricing 
Policy  for  Transmission  Services  Provided  by 
Public  Utilities  Under  the  Federal  Power  Act,  59  FR 
55031  (Nov.  3,  1994),  FERC  Stats.  &  Regs.  1  31,005, 
at  31.140.  31.145,  31.148  (1994)  (Transmission 
Pricing  Policy  Statement). 
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due  process  for  all  participants,  '^o  We 
stated  there,  and  we  reaffirm  here,  that 
while  the  Commission  cannot  delegate 
its  authority,  it  can  give  deference  to 
resolutions  that  meet  the  standards  of 
theFPA. 

We  reiterated  this  concept  in  the 
eleven  ISO  principles  we  set  forth  in 
Order  No.  888.  We  stated  there  that  an 
ISO  should  provide  for  a  voluntary 
dispute  resolution  process  that  allows 
parties  to  resolve  technical,  hnancial, 
and  other  issues  without  resort  to  filing 
complaints  at  the  Commission.'-'  We 
have  also  expressed  our  willingness  to 
grant  some  deference  to  changes  to  an 
open  access  tariff  by  an  ISO  concerning 
a  regional  solution  to  an  identified 
regional  problem  based  on  what  we 
imderstand  is  a  broad  consensus. '2- 

Accordingly,  we  believe  that  some 
degree  of  deference  can  be  granted  on 
certain  issues  to  independent  RTOs  that 
have  appropriate  procedvual 
mechanisms  in  place  to  ensure  fair 
representation  of  viewpoints.  We  cannot 
delineate  here  precisely  the  degree  of 
deference  that  is  appropriate,  or  on  what 
issues.  To  the  extent  some  issues  can  be 
fairly  resolved  within  a  region  without 
formal  Commission  procedures,  a 
benefit  accrues  to  both  the  parties  and 
the  Commission. 

In  addition,  we  note  that  some  of  the 
innovative  ratemaking  policies 
discussed  later  in  this  Final  Rule  are 
consistent  with  light-handed  regulation, 
since  we  expect  that  these  policies  may 
result  in  reduced  levels  of  regulatory 
scrutiny.  We  emphasize,  however,  that 
we  will  not  delegate  or  fail  to  exercise 
our  regulatory  responsibilities.  We  also 
recognize  that  the  degree  of  deference 
and  reduced  regulatory  scrutiny 
accorded  to  an  RTO  may  necessarily 
depend  on  the  ability  of  the  RTO  to 
reach  consensus  solutions  to  regional 
issues. 

C.  Commission's  Approach  to  RTO 
Formation 

The  NOPR  proposed  an  approach  to 
RTO  formation  that  embraces  several 
general  principles:  first,  as  a  matter  of 
policy,  we  should  strongly  encovuage 
transmission  owners  to  participate 
voluntarily  in  RTOs;  second,  we  should 
be  neutral  as  to  organizational  form 
[e.g.,  ISO  or  transco)  of  an  RTO  as  long 
as  it  satisfies  our  minimum 
characteristics  and  functions;  and  third, 


'-"Policy  Statement  Regarding  Regional 
Transmission  Groups,  58  FR  41626  (Aug.  5,  1993). 
FERC  Stats.  &  Regs.  H  30,976  (1993)  (RTG  Policy 
Statement). 

121  Order  No.  888,  FERC  Stals.  &  Regs.  %  31,036  at 
31,732. 

122  See  PJM  Interconnection,  L.L.C.,  84  FERC 
1161,212(1998). 


we  should  provide  maximum  flexibility 
as  to  the  specifics  of  how  an  RTO  can 
satisfy  the  minimum  characteristics  and 
functions.  We  sought  comment  on  these 
principles  and  specifically  asked 
whether  we  should  generically  mandate 
RTO  participation  '  -^  or  whether 
market-based  rates  or  merger  approvals 
should  be  conditioned  on  RTO 
participation. '  ^* 

Based  on  the  wide  array  of  comments 
received,  which  we  discuss  next,  and 
the  volimiinous  record  compiled  in  this 
rulemaking  proceeding,  we  conclude 
that  a  voluntary  approach  to  RTO 
formation  represents  a  measured  and 
appropriate  response  to  the  technical 
impediments  to  competition  that  have 
been  identified  as  well  as  the  lingering 
discrimination  concerns  that  have  been 
raised.  We  believe  that  voluntary 
formation  of  RTOs  will  address  the 
fundamental  economic  and  engineering 
issues  which  confront  the  industry  and 
the  Commission,  and  will  help 
eliminate  any  actual  or  perceived 
discriminatory  conduct  by  entities  that 
continue  to  control  both  generation  and 
transmission  facilities.'-'*  Further,  we 
believe  that  the  voluntary  process 
adopted  in  this  rule,  in  conjimction 
with  the  innovative  transmission 
pricing  reforms  that  we  will  permit 
RTOs  to  seek,  will  be  successful  in 
achieving  widespread  formation  of 
RTOs  in  a  timely  maimer.  Our  adoption 
of  a  voluntary  approach  to  RTO 
formation  in  this  Final  Rule  does  not  in 
any  way  preclude  the  exercise  of  any  of 
oiu  authorities  under  the  FPA  to  order 
remedies  to  address  undue 
discrimination  or  the  exercise  of  market 
power,  including  the  remedy  of 
requiring  participation  in  an  RTO, 
where  supported  by  the  record. 

1.  Voluntary  Approach 

Comments.  Comments  as  to  whether 
the  Commission  should  require 
formation  of  and/or  participation  in 
RTOs  break  down  into  five  main 
categories:  (1)  The  Commission  should 
require  formation  of  and  participation  in 
RTOs;  (2)  formation  of  and  participation 
in  RTOs  should  be  voluntary;  (3)  the 
Commission  should  encourage 
voluntary  RTOs,  but  with  strong 
enforcement  mechanisms;  (4)  RTOs 
should  be  voluntary,  but  if  they  do  not 
form  or  if  utilities  do  not  participate,  the 
Commission  should  mandate  them;  and 
(5)  RTOs  should  be  voluntary,  but  the 


12' FERC  Stats.  &  Regs.  1  32,541  at  33,762. 

12"/^. 

12' These  engineering,  economic  and 
discrimination  issues  are  discussed  in  Section  IIl.A 
above. 


requirements  of  the  NOPR  effectively 
create  a  mandate. 

Most  investor-owned  utilities  argue 
that  RTOs  should  be  voluntary.  Most 
municipal  utilities,  customer  groups, 
consumer  advocates,  and  marketers 
argue  that  the  Commission  should 
require  RTOs.  State  commissions  and 
cooperatives  are  more  evenly  split. 
These  characterizations,  however,  are 
broad  generalizations,  and  there  are 
strong  exceptions  to  each  statement. 

Comments  That  the  Commission 
Should  Require  Formation  of  and 
Participation  in  RTOs.  The  most 
extensive  argument  for  mandating  RTOs 
comes  from  TAPS  and  is  representative 
of  the  positions  of  a  number  of  public 
power  utilities  and  other  transmission 
customers, '-''  TAPS  argues  that  the  non- 
mandatory  approach  leaves  the  keys  to 
reform  in  the  hands  of  the  wrong 
people — the  monopolists  who  have 
market  power — and  that  the  voluntary 
creation  of  RTOs  will  give  opportunities 
for  monopolists  to  maintain  their  market 
power.  TAPS  presents  extensive 
arguments  as  to  the  Commission's 
authority  to  mandate  and  its  obligation 
under  the  FPA  to  do  so.  They  state: 

Only  by  mandating  that  jurisdictional 
utilities  participate  in  *   *   *  RTOs  will  the 
Commission  protect  against  *   •   *  utilities' 
inclinations  to  form  alternative  RTOs  that  are 
structured  to  perpetuate  or  enhance  their 
competitive  position.  Compelling  such 
participation  is  also  the  only  vvay  for  the 
Commission  to  satisfy  its  statutory 
obligations  to  eradicate  undue  discrimination 
and  protect  against-unjust  and  unreasonable 
pricing  of  both  transmission  ser\'ice  and 
wholesale  generation  sales. 

TAPS  further  argues  that  past  attempts 
to  allow  voluntary  formation  of  RTOs 
have  not  been  successful.  Only  where 
states  have  required  ISOs  or  where  the 
Commission  has  requfred  them  as  part 
of  a  merger  proceeding  have  effective 
ISOs  been  formed. 

TDU  Systems  also  presents  extensive 
arguments  for  a  mandate.  It  argues  that 
the  need  for  a  national  system  of  RTOs 
is  urgent;  that  the  Commission  caimot 
rely  purely  on  voluntary  actions  of 
transmission  owners;  that  only  a 
mandate  will  create  RTOs  in  a  timely 
fashion;  and  that  inducements  are 
counterproductive.  WPPI  states  that  the 
financial  incentive  to  protect  a 
transmission  owner's  generation 
investment  is  much  stronger  than  any 
transmission  incentive  FERC  can  give  to 
induce  RTO  participation.  First 
Rochdale  argues  that  voluntary  RTOs 
will  create  too  great  an  emphasis  on 
forcing  parties  to  litigation  and  other 


12" E.g.,  APPA,  Empire  District.  FMPA,  Great 
River,  Lincoln,  UAMPS.  UMPA. 
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with  the  Midwest  ISO/ Alliance  debates 
as  indicating  that  the  Commission  must 
take  a  more  assertive  role.  Montana 
Commission  agrees,  pointing  to 
unwillingness  of  transmission  owners  to 
give  up  control  and  to  concerns  about 
cost-shifting.  It  recommends  that  the 
Commission  strengthen  the  NOPR  to 
ensure  the  prompt  formation  of  RTOs 
using  all  the  tools  at  its  disposal. 
Peimsylvania  Commission  argues  that  in 
order  to  be  stable,  both  as  to  their 
authority  and  with  respect  to 
membership  participation,  RTOs  must 
be  mandatory.  Virginia  Commission 
argues  that  the  goal  of  independence  is 
in  conflict  with  a  voluntary  approach. 

Wisconsin  Commission  argues  that 
the  Commission  should  move  forward 
quickly  and  require  all  transmission 
facilities  to  be  placed  under  the  control 
of  an  RTO.  In  the  absence  of  any  action 
from  FERC  to  require  utility 
membership,  it  states,  it  is  unclear  how 
any  effort  to  resolve  the  "Swiss  cheese" 
problems  already  experienced  in  the 
Midwest  can  succeed.  Ohio  Commission 
argues  that  it  continues  to  believe  that 
the  mandatory  participation  and 
boundary  drawing  approach  is  more 
appropriate. 

Comments  That  Formation  of  and 
Participation  in  RTOs  Should  Be 
Voluntary.  The  most  extensive 
presentation  of  the  argument  that  RTOs 
should  and  must  be  voluntary  comes 
from  Indianapolis  P&L  and  FP&L,  which 
make  mostly  legal  arguments  that  are 
addressed  below.  Southern  Company 
argues  that  a  voluntary,  flexible  RTO 
policy  is  consistent  with  desires  of  the 
states  as  reflected  in  statements  given  at 
the  consultations  with  the  states  held  by 
the  Commission.  It  also  avers  that  an 
RTO  is  not  required  to  achieve  the  goals 
of  the  NOPR.  Alliance  Companies  and 
Trans-Elect  argue  that  voluntary 
formation  is  the  key  to  RTO  success, 
noting  that  the  Commission's  voluntary 
approach  of  encouraging  regionalization 
of  the  transmission  grid  has  been 
successful  and  there  is  no  reason  to 
doubt  its  continued  success. 

EEI  suggests  that  the  voluntary 
approach  is  working  well,  indicating 
that  five  ISOs  have  been  approved 
serving  46  percent  of  U.S.  customers 
and  38  percent  of  total  MWh  sales.  They 
state  that  four  other  regions  have 
proposed  or  are  about  to  propose  RTOs 
which  will  result,  within  three  years 
since  the  issuance  of  Order  No.  888,  in 
nearly  63  percent  of  the  nation's 
electricity  customers  being  served  by 
regional  transmission  entities.  They  go 
on  to  argue  that  a  mandate  could 


stimulate  litigation  that  would  slow  this 
voluntary  development.'-** 

A  niunber  of  public  power  entities, 
including  municipal  utilities, 
cooperative  utilities,  Federal  Power 
Marketing  Administrations,  and  others, 
also  support  a  voluntary  approach.  TVA 
argues  that  FERC's  proposal  to  make 
RTO  participation  voluntary  is  a  wise 
one,  that  as  RTOs  demonstrate  their 
effectiveness  and  the  benefits  of  RTOs 
become  more  evident,  transmission 
owners  likely  will  be  persuaded  to 
participate  and  the  holes  in  the  RTOs 
should  disappear.  CMUA  argues  that 
mandatory  RTOs  are  not  likely  to  be 
formed  through  collaborative  processes 
and  therefore  are  not  likely  to  take  into 
account  broad  stakeholder  input. 
Tacoma  Power  supports  volimtarj' 
formation  because  some  utilities  may 
not  find  that  the  cost  savings  are 
sufficient  to  warrant  the  expenditure 
necessary.  Also,  it  states  that  public 
power  utilities  may  face  legal 
obligations  or  restrictions  that  inhibit 
their  participation  and  that  such 
utilities  should  not  face  penalties  or 
sanctions  for  not  participating.'-'' 

A  number  of  state  commissions 
support  voluntary  formation  of  RTOs. 
Alabama  Commission  argues  that  the 
Commission  does  not  have  authority  to 
mandate  RTOs.  Florida  Conunission 
agrees  and  states  that  any  action  by  the 
Commission  must  be  on  a  case-by-case 
basis,  and  the  Commission  should  defer 
to  states  in  developing  regional 
approaches.  Michigan  Commission 
believes  diat  there  is  a  solution  short  of 
mandating  RTO  formation,  but  that  uses 
FERC's  unique  national  perspective  and 
authority  to  facilitate  larger  RTO 
formation.  Wyoming  Commission  ifi-ges 
the  Commission  not  to  codify  or 
mandate  anything  other  than  the  general 
framework  for  RTOs  and  thereby  allow 
the  voluntary  process  an  opportunity  to 
work."" 

Comments  That  the  Commission 
Should  Encourage  Voluntary  RTOs  But 
With  Strong  Enforcement  Mechanisms. 
The  Justice  Department  argues  that  the 


'-"Other  transmission-owning  utilities  supporting 
voluntary  development  and  opposing  mandates  are 
Detroit  Edison.  Duke,  Entergy,  Florida  Power  Corp.. 
SCE&G.  Metropolitan.  MidAmerican,  NEPCO  et  al., 
NU.  NSP.  Montana-Dakota,  Tampa  Electric.  TXU 
Electric,  United  Illuminating,  CP&L,  Central  Maine 
and  Virginia  Power. 

'-"Other  public  power  and  cooperative  entities 
supporting  voluntary  formation  of  RTOs  include 
Big  Rivers,  East  Kentucky.  Georgia  Transmission, 
South  Carolina  Authority,  SMUD,  Seattle,  JEA, 
LPPC,  NRECA,  Los  Angeles.  MEAG,  Oglethorpe, 
Platte  River,  NPRB,  NPPD,  RUS  and  Tri-State. 

'  "'Other  state  commissions  supporting  voluntary 
formation  include  South  Carolina.  Iowa.  New  York. 
and  Washington.  Other  entities  supporting 
voluntary  formation  of  RTOs  include  NYPP,  SRP 
and  Cal  ISO. 
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NOPR  makes  a  strong  case  for 
mandating  RTOs.  It  recommends  that  a 
regime  of  "carrots  and  sticks"  be 
carefully  designed  to  reasonably 
guarantee  complete  voluntary 
compliance,  rather  than  merely  promote 
greater  voluntary  compliance. 

Enron/ APX/Coral  Power  argue  that 
the  Commission  should  take  steps  to 
induce  transmission  owners  to 
participate  in  RTOs.'^'  They  doubt, 
however,  that  performance-based 
ratemaking  alone  will  be  a  sufficient 
inducement  and  recommend 
Commission  procedures  to  prevent 
transmission  owners  that  fail  to 
participate  in  RTOs  from  misusing  their 
transmission  systems  to  favor  their  own 
or  affiliated  uses  of  their  systems.  These 
could  include  regional  proceedings  to 
impose  added  safeguards  against 
violations,  presiunptions  of  ineligibility 
for  market-based  rates,  and 
presumptions  that  mergers  are 
inconsistent  with  public  interest  absent 
membership  in  an  RTO. 

Comments  That  RTOs  Should  Be 
Voluntary,  But  if  They  Do  Not  Form,  the 
Commission  Should  Mandate  Them. 
PNGC  argues  that  if  a  voluntary  RTO 
encompassing  the  Pacific  Northwest 
does  not  come  about  in  a  reasonably 
short  time,  the  Commission  should 
explore  its  authority  or  seek  new 
authority  to  mandate  participation  in 
RTOs.  Fertilizer  Institute  believes  that 
the  Commission  has  sufficient  authority 
to  mandate  RTOs  but  would  likely  be 
bogged  down  in  endless  litigation 
should  it  do  so,  and  so  recommends  that 
the  Commission  pursue  a  voluntary 
approach,  but,  should  that  not  work, 
proceed  with  a  requirement.  WPSC 
argues  that  encouraging  voluntary 
participation  in  RTOs  is  the  appropriate 
starting  place.  However,  the 
Commission  must  be  prepared  to  take 
more  direct  action,  including  increased 
legislative  authority,  to  ensure  the 
participation  of  utilities  that  do  not 
voluntarily  choose  to  join  an  RTO. 

Comments  That  RTOs  Should  Be 
Voluntary,  But  the  Requirements  of  the 
NOPR  Effectively  Create  a  Mandate. 
Puget  states  that  if  the  Final  Rule 
continues  to  reflect  a  position  that 
nonparticipation  in  the  RTO  will  result 
in  negative  regulatory  consequences  for 
the  nonparticipant,  then  the  RTO 
proposal  cannot  really  be  said  to  be 
voluntary.  CP&L  argues  that  mandatory 
filings,  coupled  with  threats  of 
withholding  benefits  and/or  leveling 
penalties  for  those  that  do  not  choose  to 
"voluntarily"  join  and  RTO,  do  not 


I "  Concurring  are  H.Q.  Energy  Services,  Midwest 
Energy  and  Oregon  Office. 


present  a  pictxu'e  of  a  truly  voluntary 
process. 

Comments  on  Sanctions  for  Non- 
Participation.  Most  vertically  integrated 
public  utilities  oppose  conditioning 
market-based  rates  and  merger  approval 
on  RTO  participation,  while  most 
transmission  customers  favor  the 
Commission  using  conditioning 
authority.  A  number  of  utilities  express 
concern  that  the  Commission  may  be 
exceeding  its  legal  authority,  and  that 
conditioning  would  undermine  the 
voluntary  natiue  of  the  RTO  initiative. 
Florida  Power  Corp.  argues  that  the 
Commission  cannot  impose  penalties 
for  failure  to  participate  voluntarily  in 
an  RTO  in  contravention  of  the  FPA. 
Puget  contends  that  the  possibility  of 
penalties  for  non-participation  means 
that  no  provision  is  made  for 
participation  to  be  truly  voluntary.  Duke 
expresses  concern  that  potential 
revocation  of  market-based  rate 
authorization  and  refusal  to  find  a 
merger  in  the  public  interest  are  actions 
that  make  it  legally  or  economically 
impossible  for  any  public  utility  not  to 
participate  in  an  RTO.  EEl  observes  that 
such  linkage  would  change  settled  law 
requiring  reasoned  analysis  or  factual 
findings.  Similarly,  Consumers  Energy 
submits  that  summary  withdrawal  of 
existing  market-based  rate  authorization 
must  be  justified  by  substantial 
evidence  of  changed  circumstances. 
CP&L  claims  that  the  Conunission 
caimot  impose  RTO  participation 
conditions  on  a  proposed  merger  that  go 
beyond  the  consistency  with  the  public 
interest  standard  under  the  FPA. 

Two  commenters  suggest  that  the 
Commission  must  proceed  on  a  case-by- 
case  basis.  MidAmerican  contends  that 
there  is  no  clear  indication  that  the 
niunber  of  parties  competing  in 
generation  markets  is  so  small  to  cause 
inadequate  levels  of  competition.  Since 
changes  to  restructure  the  industry  into 
RTOs  will  be  costly  and  difficuU  for  all 
parties,  mandates  or  sanctions  should  be 
based  only  on  willful  violations  of 
'tommission  policy.  LG&E  concurs  that 
only  where  the  record  supports  a  case- 
specific  finding  that  a  transmission 
owner's  failure  to  participate  in  an  RTO 
will  result  in  undue  discrimination  or 
the  ability  to  exercise  market  power 
should  the  Commission  take  remedial 
steps  to  address  the  situation  so  that  the 
Commission  is  on  firm  legal  grounds. 

On  the  other  hand,  a  number  of 
commenters  believe  the  Commission 
must  require  RTO  participation  as  a 
condition  of  future  market-based  rate 
transactions  and  authorizations.  TAPS 
notes  that  this  is  necessary  for  the 
Commission  to  meet  its  obligation  to 
protect  consumers  from  unjust  and 


unreasonable  rates  if  it  intends  to 
pursue  a  lighter-handed  regulatory 
approach,  adding  that  only  RTOs  of 
appropriate  size  and  structure  will  be 
able  to  meet  fully  the  Commission's 
statutory  obligation  to  protect 
consiuners.  Oneok  and  New  Smyrna 
Beach  argue  that  manipulation  and 
undetectable  anticompetitive  conduct 
for  which  there  is  no  practical  after-the- 
fact  remedy  are  concerns  that  could  be 
alleviated  by  an  RTO  and  that, 
accordingly,  denial  of  merger  approval 
or  market-based  rate  authorization  is 
well  within  the  Commission's  authority 
when  anticompetitive  factors  have  not 
been  mitigated. 

PJM/NEPOOL  Customers,  Great  River, 
East  Texas  Cooperatives  and  PNGC 
support  revoking  market-based  rate 
authorization  to  remedy  inherent 
discrimination  resulting  fi-om  non- 
participation  and  also  using  non- 
participation  as  a  factor  in  merger 
analysis.  APPA  favors  imposing  the 
merger  condition  in  the  form  of  an 
immediate  requirement  to  participate 
given  the  Commission's  prior 
experience  with  conditioning  mergers 
with  commitments  to  join  an  ISO. 
merican  Forest  supports  conditioning 
all  future  market-based  rate  transactions 
on  participation.  H.Q.  Energy  Services 
encourages  the  Commission  to  explore 
the  full  extent  of  its  authority  under  the 
FPA  to  compel  participation  in  RTOs. 

Enron/ APX/Coral  Power  recommend 
that  the  Commission  create  a  rebuttable 
presumption  that  RTO  participation  is 
required  for  approval  of  market-based 
pricing  or  a  transfer  of  facilities  under 
section  203  of  the  FPA.  For  market- 
based  rate  authorizations,  the 
Commission  should  establish  a 
presumption  that  a  decision  by  a 
transmission  owner  not  to  participate  in 
an  RTO  is  evidence  that  it  is  misusing 
its  transmission  facilities  to  advantage 
its  merchant  function.  This  presumption 
could  be  rebutted  through  a 
demonstration  that  stand-alone 
operation  of  the  non-participant's  grid 
serves  the  public  interest  as  well  asor 
better  than  participating  in  an  RTO. 
They  suggest  that  utilities  currently 
with  market-based  rate  authorizations 
should  be  ordered  to  show  cause  by  the 
December  15.  2001,  implementation 
deadline  why  their  market  rate 
authorizations  should  not  be  revoked. 
Enron/ APX/Coral  Power  also 
recommend  that  all  sales,  leases, 
mergers  and  consolidations  of 
transmission  systems  be  conditioned  on 
RTO  participation  based  on  a 
presumption  that  it  is  inconsistent  with 
the  public  interest  to  dispose  of 
transmission  facilities  without 
eliminating  the  incentive  to 
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discriminate  by  committing  the 
operation  of  the  se  facilities  to  an  RTO. 

Industrial  Co:  isumers  believes  that  the 
engineering  anc  economic  efficiencies 
of  RTO  particip  ition  loom  so  large  that 
the  Commissioi  is  justified  in  adopting 
a  presumption  fiat  a  decision  by  a 
transmission  ovner  not  to  participate  in 
an  RTO  is  evide  nee  that  it  is  misusing 
its  transmission  facilities.  Industrial 
Consumers  recc  nunends  that  the 
Commission  assert  jurisdiction  over  the 
transmission  component  of  bundled 
sales,  and  order  that  the  rates,  terms  and 
conditions  offer  sd  under  the  OATT 
apply  to  all  elig  ble  customers.  This 
would  deprive  i  ertically-integrated 
utilities  of  the  ii  icentive  to  resist  RTO 
participation. 

State  commis  iion  commenters  tend  to 
favor  the  Commission  using 
conditioning  authority,  but  some  are  not 
sure  this  will  m  cessarily  encourage 
participation  in  RTOs.  Oregon 
Commission  coi  nments  that  unless  a 
utility  can  dem(  mstrate  that  it  cannot 
manipulate  the  ransmission  system  to 
its  advantage  or  that  an  RTO  is 
impossible,  the  Commission  should 
revoke  its  abilit;  r  to  sell  at  market-based 
rates.  Complain  ;s  of  unfair  practices 
without  credibl  i  reasons  should  be 
prima  facie  evic  ence  of  market  power. 
Pennsylvania  C  )mmission  recommends 
that  the  Commii  sion  revisit  previously 
granted  market-  jased  rate 
authorizations,  ndiana  Commission 
cautions,  howei  er,  that  a  recalcitrant 
utility  that  does  not  join  an  RTO  may 
not  perceive  los  >  of  market-based 
pricing  authorization  as  detrimental. 
Illinois  Commission  does  not  oppose 
conditioning  m(  rger  and  market-based 
rate  approvals  o  i  RTO  participation,  but 
it  also  believes  t  iiat  the  threat  of  these 
penalties  may  b  i  inadequate  to  induce 
RTO  participatii  m. 

Comments  on  Consequences  for 
Failure  to  File,  ( r  Filing  Alternative 
Explanation.  The  majority  of  comments 
on  this  issue  su|  iport  the  Conmiission 
taking  additional  action  if  adequate 
RTOs  do  not  form.  PJM/NEPOOL 
Customers  sugg(  ists  that  strict  penalties 
must  be  assessei  I  against  actions 
inconsistent  wit  i  RTO  formation. 
Oneok  suggests  that  certain  benefits  that 
are  within  the  Commission's  authority 
and  discretion  t )  grant  or  deny  should 
be  withheld  froi  n  utilities  unwilling  to 
participate.  Proj  set  Groups  recommend 
that  the  Final  Ri  lie  provide  that  the 
Commission  its(  ilf  create  RTOs  if  the 
stakeholders  are  unable  or  unwilling 
voluntarily  to  di )  so  by  a  reasonable  date 
certain.  PNGC  s  iggests  that  if  RTOs  do 
not  form  within  a  reasonable  time,  the 
Commission  sh(  >uld  explore  its 


authority  or  seek  new  authority  to 
mandate  participation  by  all  utilities. 

On  the  other  hand,  Duke  is  concerned 
that  the  Corrmiission  may  not  accept 
valid  reasons  for  nonparticipation  and 
use  the  October  15,  2000,  alternative 
filings  as  vehicles  to  mandate  RTO 
membership.  Duke  offers  that  the 
Commission  cannot  consider  imposing 
penalties  for  non-participation  while 
simultaneously  claiming  that  its  policy 
on  participation  is  voluntary.  Seattle 
cautions  that  the  Commission  should 
exercise  care  not  to  unfairly  sanction 
transmission-owning  utilities  that 
cannot  participate  in  an  RTO  (e.g., 
where  good  cause  is  shown  that 
participation  would  violate  state  and 
local  legal  obligation,  or  the  costs  of 
RTO  participation  outweighs  the 
benefits). 

Commission  Conclusion.  Based  on  the 
record  before  us  with  respect  to  undue 
discrimination  and  market  power,  as 
well  as  with  respect  to  economic  and 
engineering  issues  affecting  reliability, 
operational  efficiency,  and  competition 
in  the  electric  industry,  it  is  clear  that 
RTOs  are  needed  to  resolve 
impediments  to  fully  competitive 
markets.  However,  we  continue  to 
believe,  as  we  proposed  in  the  NOPR, 
that  at  this  time  we  should  pursue  a 
voluntary  approach  to  participation  in 
RTOs. 

We  acknowledge  that  there  are  many 
commenters  who  are  skeptical  that  a 
voluntary  approach  will  be  able  to 
accomplish  our  stated  objective,  which, 
as  we  stated  in  the  NOPR,"-  is  for  all 
transmission-owning  entities  to  place 
their  transmission  facilities  under  the 
control  of  RTOs  in  a  timely  manner.  In 
general,  they  argue  that  those  with  a 
market  advantage  will  not  easily  give  it 
up,  and  that  voluntary  efforts  to  date 
have  not  been  very  successful  in 
creating  effective  regional  entities. 

However,  we  believe  that  a  voluntary 
approach  as  we  have  structured  it,  with 
guidance  and  encouragement  from  the 
Commission,  is  most  appropriate  at  this 
time.  Given  the  rapidly  evolving  state  of 
the  electric  industiy,  we  want  to  allow 
involved  participants  the  flexibility  to 
develop  mutually  agreeable  regional 
arrangements  with  respect  to  RTO 
formation  and  coordination.  Further,  we 
want  the  industry  to  focus  its  efforts  on 
the  potential  benefits  of  RTO  formation 
and  how  best  to  achieve  them,  rather 
than  on  a  non-productive  challenge  to 
our  legal  authority  to  mandate  RTO 
participation. 

We  believe  the  voluntary  approach  to 
RTO  formation  can  be  more  successful 
now  than  in  the  past  for  several  reasons. 


"-FERC  Stats,  and  Regs.  1  32.541  at  33.685. 


The  pace  of  industry  restructuring  is 
accelerating.  Many  formerly  vertically 
integrated  utilities  have  recently 
recognized  the  strategic  benefits  to  them 
of  concentrating  solely  in  one  of  the 
traditional  utility  areas  (generation, 
transmission,  or  distribution).  Moreover, 
the  NOPR  has  focused  industry 
attention  on  RTOs  and  their  benefits. 
Further,  this  Final  Rule  is  providing 
clear  rules  and  guidance  on  what  is 
necessary  to  form  an  RTO.  Through  this 
Final  Rule,  we  are  also  committing  the 
Commission  to  act  as  a  catalyst  in  RTO 
discussions  by  initiating  and 
encouraging  a  collaborative  process. 
Finally,  we  have  provided  in  this  Final 
Rule  for  certain  favorable  ratemaking 
treatments  for  those  who  assume  the 
risks  of  the  transition  to  a  new  structure, 
which  should,  at  a  minimum,  eliminate 
any  rate  disincentives  to  RTO  formation. 

We  are  not  adopting  as  a  generic 
policy  in  this  Final  Rule  either  that  RTO 
participation  is  required  in  order  to 
retain  or  obtain  market-based  rate 
authorization  for  wholesale  power  sales, 
or  that  RTO  participation  is  required  for 
a  disposition  of  jurisdictional  facilities 
to  be  in  the  public  interest.  However,  in 
response  to  those  who  argue  that  the 
Commission  has  a  statutory 
responsibility  to  remedy  undue 
discrimination  and  anticompetitive 
effects  when  evaluating  market-based 
rate  and  merger  requests,  we  recognize 
that  we  may  have  to  consider,  in 
individual  cases,  issues  that  arise  as  to 
whether  market  power  has  been 
mitigated  in  the  absence  of  RTO 
participation  or  as  to  whether  a  merger 
would  be  in  the  public  interest  without 
RTO  participation. 

While  we  nave  concluded  on  this 
record  that  it  is  in  the  public  interest  to 
provide  for  a  voluntary  approach  to 
RTO  formation  that  relies  upon 
encouragement,  guidance,  and  support 
from  the  Commission,  this  does  not 
mean  that  all  aspects  of  this  Rule  are 
voluntary.  The  filing  requirements  set 
forth  in  section  35.34(c)  of  the  new 
regulations  are  mandatory.  In  other 
words,  public  utilities  must  file  either 
an  RTO  proposal  or  a  report  on  the 
impediments  to  RTO  participation.  In 
addition,  to  qualify  as  an  RTO,  an 
applicant  must  comply  with  the 
minimum  characteristics  and  functions 
and  other  specific  RTO  requirements  set 
forth  in  the  new  regulations.  We  will 
also  expect  that  all  transmission  owners 
will  participate  in  good  faith  in  the 
collaborative  process  that  we  are 
establishing  herein. 

2.  Organizational  Form  of  an  RTO 

Comments.  A  number  of  commenters 
address  the  proposal  to  allow  flexibility 
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in  the  type  of  structure  allowed  for 
RTOs.  Several  of  those  commenting 
recommend  maintaining  the  NOPR's 
flexibility  and  that  the  Commission  not 
prescribe  either  a  transco,  ISO  or  some 
other  structure.'"  FirstEnergy  advocates 
flexibility  and  says  that  no  one  knows 
today  what  the  best  structure  will  be  for 
the  future  so,  therefore,  the  Commission 
should  allow  customization  reflecting 
regional  needs.  Several  commenters, 
such  as  APPA,  argue  that  the 
Conunission's  flexibility  on  tjrpe  of 
organization  should  go  beyond  the 
standard  ISO  and  transco  structines  and 
include  gridcos,  wirecos,  not-for-profit 
and  for-profit  forms  of  each 
organization,  and  hybrid  organizations. 

Numerous  commenters  state  a 
preference  in  favor  of  for-profit  transcos 
although  many  of  these  commenters  still 
recommend  that  other  structures  be 
allowed  at  each  region's  option.'^  In 
favoring  transcos,  commenters  cite  the 
greater  efficiency  due  to  a  transco's 
profit  motive.'^''  Commenters  further 
argue  that  for-profit  transcos  can  bettei 
serve  the  goal  of  independence  because 
the  transco  would  make  all  business 
decisions,'^*  can  more  cleanly  divide 
Commission-regulated  transmission 
from  state-regulated  distribution,'^^  and 
can  operate  more  efficiently  by 
integrating  investment  decisions, 
facility  design,  construction  and  O&M 
into  a  unified  strategy."*  A  few 
additional  supporters  of  transcos  prefer 
that  they  be  not-for-profit.'^'  Gainesville 
recommends  further  that  transcos  in 
Florida  become  an  instrumentality  of 
the  state. 

In  contrast  to  the  above,  ISOs  are 
preferred  by  a  number  of 
commenters.'^"  PJM  argues  that  ISOs  are 
necessary  to  ensure  independence, 
provide  more  independent  market 
monitoring  and  have  a  fiduciary  duty  to 
the  public  interest.  PJM  also  notes  that 
ISOs  can  meet  the  Commission's 
objectives  more  quickly  than  transcos. 
NASUCA  reports  that  some  of  its 
members  oppose  for-profit  transcos 
because  of  their  "natural  incentive  to 
extract  monopoly  rents  from 
consumers."  ^■*'  Some  of  those  who 
prefer  ISOs  contend  that  transcos  would 


' "  See,  e.g..  EEl.  Lincoln.  LG&E.  SERC  and 
Washington  Commission. 

'"See.  e.g..  Allegheny,  Entergy,  INGAA  and 
Trans-Elect. 

'■"See,  e.g..  Sierra  Pacific,  H.Q.  Energy  Services 
and  Detroit  Edison. 

"*  MidAmerican. 

'"CTA. 

"»Duke. 

I  "LPPC,  Los  Angeles.  Gainesville  and  Public 
Citizen. 

'•"•See.  e.g..  NASUCA,  PJM  and  ICUA. 

'•»'  NASUCA  at  20. 


favor  transmission  solutions  over 
generation  solutions  to  congestion. '''- 
This  argument  is  contested  in  the  reply 
comments  of  Trans-Elect  and  others. 
NEPCO  et  al.  maintains  that  the  alleged 
bias  in  favor  of  transmission  solutions 
can  be  overcome  by  using  performance- 
based  rates  to  replace  standard  rate  base 
regulation. 

Some  commenters  favor  a  hybrid 
involving  an  ISO  with  a  gridco  or  with 
another  type  of  organization.''*^  As 
noted  above,  many  commenters 
recommend  flexibility  and  believe  that 
either  an  ISO  or  transco  would  satisfy 
the  needs  of  an  RTO  if  designed 
properly. 

Several  commenters  cited  problems 
that  need  to  be  worked  out  for  both 
transcos  and  ISOs.  Professor  Joskow 
notes  that  ISOs  would  suffer  efficiency 
losses  from  the  separation  between 
ownership  and  operation  of 
transmission  assets.  This  separation 
makes  it  harder  to  apply  incentive 
regulation  because  it  divides  decisions 
that  affect  the  costs  of  transmission 
between  two  organizations.  On  the  other 
hand.  Professor  Joskow  says  that  an  ISO 
may  be  superior  to  a  transco  where 
transmission  ownership  is  presently  so 
balkanized  that  loop  flow  and 
congestion  cannot  be  managed,  but  he 
asserts  that  this  advantage  may  decline 
over  time  as  the  industry  changes. 
Southern  Company  says  that  while 
some  see  ISOs  as  ineffective 
bureaucracies  which  add  to 
transmission  risk,  the  creation  of 
transcos  presents  substantial  tax  and 
financial  problems. 

A  few  commenters  contend  that  the 
NOPR's  provisions  produce  a  bias  in 
favor  of  ISOs  even  though  this  intent  is 
not  noted. ''*^  For  example,  Duke  argues 
that  the  NOPR  provisions  for 
stakeholder  participation  in  formation, 
governance  and  market  monitoring 
functions  seem  more  geared  toward  the 
ISO  form  of  organization.  These 
commenters  recommend  that  the  Final 
Rule  not  include  such  a  bias. 

A  number  of  commenters  suggest 
multi-layered  structural  alternatives.  For 
example,  ISO-NE  proposes  an  ISO  and 
gridco  operating  in  tandem.  A  non- 
profit ISO  would  direct  the  operation  of 
the  transmission  system  and  run  day- 
ahead  and  real-time  power  markets 
coupled  with  a  grid  entity  that  owns 
and  maintains  the  transmission  in  the 
area  operated  by  the  ISO.  This,  they 
claim,  would  require  a  final  rule  that 
defines  an  RTO  as  an  entity,  or  a 


'«  See,  e.g.,  PJM  and  ISO-NE. 
'■"See.  e.g..  ISO-NE. 

'"  See.  e.g..  Sierra  Pacific,  Duke  and  Enron/ AFX/ 
Coral  Power. 


combination  of  entities  working  in 
collaboration,  that  satisfies  the 
minimum  characteristics  set  forth  in  the 
NOPR.  Under  the  model  discussed  by 
ISO-NE,  the  ISO  would  have 
responsibility  for  assuring  open 
transmission  access,  operating  the 
regional  transmission  assets  (including 
provision  of  switching  orders  to  the 
gridco),  monitoring  power  markets, 
serving  as  a  clearing  agent  and  possibly 
serving  as  a  clearinghouse,  and 
maintaining  short-term  reliability.  The 
gridco  would  own  and  maintain 
transmission  assets,  operate 
transmission  assets  in  response  to  ISO 
directions  consistent  with  safety 
requirements,  and  build  new 
transmission  facilities  (including 
licensing,  permitting  and  siting 
responsibilities).  Joint  responsibilities 
would  include  planning  upgrades  to 
transmission  system. 

ISO-NE  argues  that  ISOs  alone  would 
have  disadvantages  in  the  realm  of 
transmission  expansion  due  to 
fragmentation  of  transmission 
ownership.  A  gridco,  however,  could 
raise  investment  capital,  bring  parallel 
and  complementary  strengths  to  an  ISO, 
and  should  bring  crisp  and  decisive 
implementation  of  transmission 
planning  and  expansion  decisions. 
Pairing  an  ISO  with  a  gridco,  ISO-NE 
argues,  would  eliminate  the  problems 
inherent  in  a  transco  by  separating 
transmission  ownership  from  market 
administration  and  market  monitoring. 

Midwest  ISO  suggests  a  structure  that 
it  believes  could  meld  the  best  of  both 
ISOs  and  transcos,  i.e.,  an  ISO  that 
would  allow  an  independent 
transmission  company  to  operate  under 
the  Midwest  ISO.  This  model  would  not 
require  that  all  transmission  be  owned 
by  a  single  gridco — transmission  owners 
could  decide  whether  to  operate  directly 
through  the  ISO,  or  spin  assets  off  to  a 
gridco  that  would  operate  under  the 
ISO.  Midwest  ISO  argues  that  this 
proposal  overcomes  the  problems 
encountered  in  expecting  all 
transmission  owners  to  divest  their 
transmission  assets  to  separate 
companies. 

PGE  points  out  that,  "for  an  RTO  to 
achieve  *   *   *  critical  mass  in  the  near 
term,  it  must  be  capable  of  managing  a 
regional  transmission  market  in  which  a 
variety  of  subsidiary  transmission 
structures  will  be  in  place.  Such 
subsidiary  structines  may  include 
single-company  and  sub-regional  ITCs, 
integrated  utilities  located  in  states  that 
already  have  restructured  their  retail 
electric  markets,  integrated  utilities 
located  in  states  that  have  not  yet 
restructiu-ed,  and  publicly-owned  and 
federal  utilities."  PJM  argues  that  ISOs 
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in  the  United  St 
that  by  separati 
wires  from  coni 
it  would  be  eas' 


should  be  present  even  in  regions  that 
form  separate  tn  insmission-owning 
companies  to  avoid  continued  conflict 
regarding  the  ne  utrality  and  commercial 
consequences  of  grid  management 
decisions. 

Professor  Hogi  m  states  that  it  is  very 
unlikely  that  a  p  ure  transco  model  is 
viable  at  all.  He  further  indicates  that, 
"the  advantages  lof  an  independent 
transmission  coihpany  can  be  pursued 
through  the  gridpo  model  with  an 
accompanying  ISO."  He  suggests  that 
this  approach  is  already  well  advanced 
^tes  and  elsewhere,  and 
tg  ownership  of  the 
lol  of  system  operations, 
to  accommodate  a 
complex  pattern  of  ownership. 

ComEd  says  tl  at  characteristics  and 
functions  shoulc  be  performed  by  two 
linked  organizat  ons  that  make  up  a 
binary  RTO:  a  fo^-profit  ITC  under  the 
oversight  of  an  independent  not-for- 
profit  regional  ti  ansmission  board. 

Michigan  Con  mission  believes  that 
wirecos,  transco  >  and  ISOs  are  all 
interim  transitional  organizations  along 
the  path  toward  Ivery  large  RTO-like 
organizations.  E  ren  if  vestiges  of  the 
smaller  interim  i  >rganizations  continue 
to  exist,  they  sh(  uld  operate  xmder  some 
kind  of  RTO  um  irella  to  assure 
appropriate  regii  >nal  control.  Missouri 
Commission  pre  poses  a  zonal  model  in 
which  the  zones  are  areas  where 
generation  is  int  3grated  through  the 
transmission  gri  i  in  such  a  way  as  to 
minimize  restric  lions  on  soim:es  of 
generation  used  in  the  area.  In  the 
future,  indepenc  ent  transmission 
companies  may  orm  with  the 
possibility  that  i  djacent  control  areas 
will  join  to  form  larger  zones.  In  such 
a  case,  an  RTO  i  i  a  collection  of  zones 
for  piuposes  of  i  dministering  the 
regional  gatekee  ler  function  and 
providing  markt  ts  for  transmission 
congestion.  Eacl  zone  would  be 
responsible  for  i  laintaining  its 
transmission  fac  ilities  and  coordinating 
both  the  use  anc  expansion  of  those 
facilities  with  th  b  RTO. 

WEPCO  propc  ses  that  each  RTO 
should  be  composed  of  two  parallel 
organizations  to  serve  the  same  region 
under  a  commoi  i,  independent  board:  a 
Regional  Reliabi  lity  Council  to  develop 
regional  reliability  rules  and  a  not-for- 
proht  ISO  that  o  lerates  under  those 
regional  rules. 

Cal  DWR  sugg  ests  a  three-tiered 
structure  that  bv  ilds  on  existing 
organizations.  Existing  MERC  regional 


councils  should 


set  broad  governing 


criteria  for  ISO  reliability  issues, 
parallel  path  flo  «v  issues,  and  for 
regional  plannii  g.  More  than  one  ISO 
may  be  located  i  n  each  NERC  region. 


These  should  control  area  reliability, 
administer  transmission  terms  and 
conditions,  and  create  market 
mechanisms  to  manage  congestion, 
among  other  functions.  Transmission 
owners  should  support,  but  not 
duplicate  the  roles  of  NERC  regional 
councils. 

Commission  Conclusion.  We  will  not 
limit  the  flexibility  of  proposed 
structures  or  forms  of  organization  for 
RTOs.  We  are  prepared  to  accept  a 
transco,  ISO,  hybrid  form,  or  other  form 
as  long  as  the  RTO  meets  our  minimum 
characteristics  and  functions  and  other 
requirements. 

Some  of  the  conunenters  argue  that 
the  NOPR's  requirements  either  favor 
one  form  of  organization  over  others  or 
make  one  or  the  other  forms  very 
difficult  to  construct.  It  is  not  our 
intention  to  favor  or  disfavor  transcos, 
ISOs,  or  other  organizational  form.  We 
acknowledge  that  some  of  our  minimum 
requirements  might  affect  transcos  and 
ISOs  differently,  but  there  also  may  be 
different  acceptable  ways  for  an  ISO  or 
transco  to  satisfy  the  minimum 
requirements.  However,  we  designed 
this  Final  Rule  to  be  neutral  as  to 
organizational  form,  and  we  do  not 
believe  that  the  requirements  for 
forming  an  RTO  in  this  Final  Rule  favor 
any  particular  RTO  structiue. 

Arguments  are  made  that  an  ISO  is 
the  better  form  of  RTO  because  an  ISO 
has  no  incentive  either  to  favor 
transmission  solutions  to  solve 
congestion  constraints  or  to  perpetuate 
congestion.  ISOs  are  easier  to  form,  in 
most  cases,  because  there  are  fewer  tax 
and  mortgage  consequences  as  there  is 
no  actual  transfer  of  owmership. 

On  the  other  hand,  some  argue  that 
transcos  are  preferable  because  they 
introduce  a  profit  motive  for  efficient 
operation  and  expansion.  Performance- 
based  rates  are  normally  considered 
more  effective  with  transcos  than  with 
ISOs.  Advantages  are  cited  for  having 
the  same  entity  both  propose  and  carry 
out  transmission  expansion  and 
maintenance. 

The  transco  and  ISO  forms  of 
organization  each  has  its  advantages  and 
disadveuitages  as  do  combination  forms 
and  other  forms  that  have  been 
suggested.  In  many  cases,  the  situation 
facing  transmission  owners  in  a 
particular  region  may  influence  the 
appropriate  form  of  organization  to 
propose.  In  other  cases  it  may  be  a 
matter  of  preference  for  how  the 
participants  wish  to  do  business.  Some 
may  propose  to  start  operation  in  one 
form  and  transform  to  another  form  at 
a  future  date.  Tax  consequences,  public 
ownership,  bond  indentures  and  current 
organization  will  each  have  an  impact 


on  the  decision  of  what  form  of 
organization  a  particular  RTO  will 
propose. 

This  Rule  does  not  necessarily  require 
that  a  single  organization  perform  all  of 
the  functions  itself.  To  mention  but  a 
few  examples,  we  s{)ecifically  clarify  in 
other  parts  of  this  Final  Rule  that  the 
security  coordinator  function  and  the 
OASIS  function  could  be  shared  with 
another  RTO  or  contracted  out,  and  that 
appropriate  scope  may  be  achieved  in 
creative  ways.  We  will  entertain 
appropriate  tiered  or  other  structures. 
We  require  only  that  the  RTO  be 
responsible  for  ensuring  that  the 
requirements  are  met  in  a  way  that 
satisfies  our  Rule. 

Because  of  the  differing  conditions 
facing  various  regions,  we  offer 
flexibility  in  form  of  organization.  We 
welcome  innovative  structiues  and 
forms  that  meet  the  needs  of  the  market 
participants  while  satisfying  the 
minimum  requirements  of  this  Rule. 

3.  Degree  of  Specificity  in  the  Rule 

Comments.  Many  conunenters  believe 
that  oiu'  proposed  flexible  approach  is 
either  still  too  rigid,  or  that  it  should 
provide  clearer  guidance.  INGAA  argues 
for  less  specificity  in  the  Final  Rule. 
INGAA  points  to  the  success  of  Order 
No.  636,  wherein  the  Commission 
required  open  access,  functional 
luibundling,  and  a  new  rate  design,  and 
it  established  specific  requirements  for 
operational  control  and  pipeline 
capacity  trading,  all  without  having  to 
specify  the  structure  of  the  conforming 
gas  transmission  entity.  NU  similarly 
points  to  the  precedent  of  the 
restructured  gas  industry.  It  states  that 
the  Commission  should  avoid  the  perils 
of  imposing  a  rigid  system  piusuant  to 
the  mistaken  belief  that  it  can  be  easily 
and  swiftly  changed  later  to  respond  to 
future  needs  of  the  marketplace.  CP&L 
also  cautions  that  the  principle  of 
flexibility  could  prove  illusory  in 
practice  and  that  there  is  a  danger  that, 
if  guidance  from  the  Commission  takes 
the  form  of  overly  restrictive  rules,  it 
will  stifle  the  development  of 
innovative  proposals.  PG&E  submits 
that  the  Commission  should  simply 
define  a  broad  standard  that  provides 
for  independence  and  evaluate 
particular  RTO  proposals  on  a  case-by- 
case  basis.  South  Carolina  Commission 
also  counsels  that  the  Commission 
should  not  attempt  to  mandate  a 
particular  form  of  RTO,  or  establish  its 
size  or  region,  because  this  will  not 
ensure  that  an  efficient  market  will 
develop.  It  posits  that  any  RTO  policy 
should  be  flexible  enough  and  dynamic 
enough  to  allow  for  both  regional  and 
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organizational  differences  and  for 
growth  and  changes  in  the  future. 

SCE&G  claims  that  the  NOPR  is  overly 
prescriptive  with  respect  to  both  scope 
and  timing.  TXU  Electric  submits  that 
the  NOPR's  approach  to  reliance  on 
minimum  characteristics  and  functions 
seems  to  reflect  a  significant  number  of 
fundamental  policy  decisions  that  have 
already  been  made  without  the  benefit 
of  any  of  the  very  experimentation  the 
NOPR  extols.  Southern  Company  argues 
that  the  Commission  should  recast  the 
characteristics  and  functions  as 
voluntary  guidelines  at  this  early  stage 
in  the  development  of  RTOs,  since  it  is 
unclear  what  the  best  form  of  RTO  will 
be. 

ISO  supporters,  such  as  NYPP  and 
Central  Maine,  recommend  that  the 
Commission  reject  proposals  to  impose 
rigid  and  inflexible  rules  on  RTOs  and 
remain  flexible  especially  with  regard  to 
existing  ISOs  and  RTO  pricing.  ISO-NE 
counsels  that  tolerance  for  a  diversity  of 
approaches  is  essential,  as  well  as 
politically  pragmatic,  due  to  the  fact 
that  different  regions  will  have  different 
histories,  industry  elements,  and  local 
regulatory  policies  that  need  to  be 
accommodated. 

FirstEnergy  supports  the  NOPR's 
flexibility  because  there  is  no  best 
model  to  deal  with  regional  variations. 
Alliance  Companies  and  Washington 
Commission  also  recommend  that  the 
Commission  adhere  to  a  flexible  RTO 
policy,  open  to  voluntary  regional 
experimentation  in  the  design  of  RTO 
structures.  In  addition,  both  Southern 
Company  and  Trans-Elect  recommend 
that  the  Commission  maintain  flexibility 
toward  transcos.  And  while  a  transco 
supporter,  Entergy,  sees  the  NOPR  as 
properly  flexible  in  regard  to  for-profit 
and  not-for-profit  RTOs.  Finally,  Duke 
agrees  that  RTOs  should  satisfy  key 
principles,  as  long  as  they  are  not  so 
prescriptive  as  to  promote  only  one  type 
of  RTO. 

On  the  other  hand,  Illinois 
Commission  submits  that  the  NOPR's 
minimalist  approach  will  lead  to 
creation  of  lowest  common  denominator 
RTOs  that  minimally  comply  with  the 
characteristics  and  functions  and 
general  guidance  as  to  geographic  scope 
and  membership.  Project  Groups 
suggests  that  the  Commission  expand 
and  strengthen  the  minimum 
characteristics.  TDU  Systems 
recommends  that  the  Commission  resist 
calls  to  water  down  its  Final  Rule  and 
urges  more  substance.  TAPS  claims  that 
calls  for  more  flexibility  are  really  a 
cover  for  diluted,  ineffective  RTOs  that 
will  lack  the  scope,  independence  and 
authority  to  get  the  job  done. 


Commission  Conclusion.  While  many 
commenters  think  that  our  proposal  to 
rely  on  guidance  and  flexibility  to 
promote  establishment  of  appropriate 
RTOs  is  either  too  rigid  or  too  non- 
specific, we  conclude  that  we  struck  an 
appropriate  balance  in  the  NOPR. 

Although  we  and  the  electric  industry 
see  many  problems  associated  with  the 
operation  of  the  Nation's  transmission 
systems  and  we  see  a  general  need  for 
regional  transmission  solutions,  we 
cannot  at  this  time  foresee  the  best 
organizational  means  to  resolve  every 
problem.  Given  this  situation,  we 
believe  that  the  right  balance  is  a 
minimally  intrusive,  solution-oriented 
approach  that  provides  guidance  and 
specifies  only  the  fundamental  RTO 
characteristics  and  functions. 

We  do  not  agree  with  those 
commenters  who  contend  that  the 
NOPR  approach  adopted  herein  is  either 
overly  or  insufficiently  prescriptive. 
Certainly  the  minimum  characteristics 
and  functions  do  reflect  a  number  of 
threshold  requirements,  but  collectively, 
these  requirements  serve  to  define  the 
minimum  necessary  to  improve  the 
operation  of  the  Nation's  transmission 
systems.  While  we  agree  that  there  is  no 
best  answer  and  we  encourage  regional 
innovation,  we  cannot  simply  define  a 
standard  of  independence  and  nothing 
else.  This  would  leave  the  industry 
without  direction  and  provides  no 
guidance  on  how  we  would  evaluate  the 
various  RTO  proposals. 

Finally,  we  do  not  agree  with  those 
who  suggest  that  our  electric  regulation 
must  follow  our  natural  gas  pipeline 
industry  Order  No.  636  model,  where 
the  Commission  did  not  attempt 
structural  unbundling  of  the  pipeline 
industry  but  simply  relied  on  more 
limited,  functional  unbundling.  The 
situations  in  the  two  industries  are 
different  regarding  the  need  for  regional 
entities.  Most  importantly,  there  was  not 
in  the  gas  industry  the  degree  of  vertical 
integration  of  production,  transmission, 
and  distribution  that  historically  existed 
in  the  electric  industry.  In  addition,  the 
gas  industry  has  no  analog  to  loop  flow, 
transmission  loading  relief,  the  need  for 
large  regional  calculations  of  ATC,  or 
the  use  of  generation  energy  and 
reactive  power  output  to  manipulate 
transmission  flow,  among  other  reasons. 

4.  Legal  Authority 

In  the  NOPR,  we  noted  that  sections 
205  and  206  of  the  FPA,  16  U.S.C.  824d 
and  824e,  give  the  Commission  both  the 
authority  and  responsibility  to  ensure 
that  the  rates,  charges,  classifications, 
and  services  of  public  utilities  (and  any 
rule,  regulation,  practice,  or  contract 
affecting  any  of  these)  are  just  and 


reasonable  and  not  unduly 
discriminatory,  and  to  remedy  undue 
discrimination  in  the  provision  of  such 
services.  We  stated  that  in  fulfilling  its 
responsibilities  under  FPA  sections  205 
and  206,  the  Commission  is  required  to 
address,  and  has  the  authority  to 
remedy,  imdue  discrimination  and 
anticompetitive  effects.'-''  We  also  noted 
that  the  Commission  has  the  authority 
and  responsibility  imder  section  203  of 
the  FPA  to  review  mergers  and  other 
transactions  involving  public  utilities, 
including  dispositions  of  jurisdictional 
facilities  by  public  utilities,  and  that  the 
Commission  may  grant  an  application 
under  section  203  upon  such  terms  and 
conditions  as  it  finds  necessary  to 
secure  the  maintenance  of  adequate 
service  and  the  coordination  in  the 
public  interest  of  jurisdictional 
facilities. 

Further,  we  noted  that  section  202(a) 
of  the  FPA  authorizes  and  directs  the 
Commission  "to  divide  the  country  into 
regional  districts  for  the  voluntary 
interconnection  and  coordination  of 
facilities  for  the  generation, 
transmission,  and  sale  of  electric 
energy."  The  purpose  of  this  division 
into  regional  districts  is  for  "assuring  an 
abimdant  supply  of  electric  energy 
throughout  the  United  States  with  the 
greatest  possible  economy  and  with 
regard  to  the  proper  utilization  and 
conservation  of  natural  resources." 
Section  202(a)  states  that  it  is  "the  duty 
of  the  Commission  to  promote  and 
encourage  such  intercoimection  and 
coordination  within  each  such  district 
and  between  such  districts." 

We  solicited  comments  on  whether 
the  Commission  should  generically 
mandate  RTO  participation  by  all  public 
utilities  to  remedy  undue 
discrimination  under  sections  205  and 
206  of  the  FPA,  whether  market-based 
rates  for  generation  services  could 
continue  to  be  justified  for  a  public 
utility  that  does  not  participate  in  an 
RTO,  whether  a  merger  involving  a 
public  utility  that  is  not  a  member  of  an 
RTO  would  be  consistent  with  the 
public  interest,  whether  non- 
participants  that  own  transmission 
facilities  should  be  allowed  to  use  the 
non-pancaked  transmission  rates  of  the 
RTO  participants  in  that  region,  whether 
transmission  services  provided  by  a 
transmitting  utility  need  to  be  under 
RTO  control  to  satisfy  the 
discrimination  standards  of  sections  211 
and  212  of  the  FPA,  and  whether  a 
public  utility's  lack  of  participation 


i«FERC  Stats.  &  Regs.  1  32.541  at  33,695. 
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would  otherwi^  be  in  violation  of  the 
FPA.'^ 

Comments,  "rtie  comments  on  the 
Commission's  1  jgal  authority  to 
mandate  participation  in  RTOs  span  the 
spectrum  from  hose  asserting  that  we 
clearly  have  tha  t  authority  to  those 
asserting  that  we  clearly  do  not,  with 
others  taking  a  ess  definitive  position 
in  between. 

Supporting  C  Dmmission's  Authority 
to  Mandate  RTO  Participation. 
Representative  i  )f  those  asserting  that 
the  Commissioi  i  has  the  authority  to 
mandate  RTO  p  ^icipation  are  the  joint 
comments  filed  bv  APPA,  ELCON, 
TAPS,  and  TDL  Systems  ("APPA  et  al 
(WP)").  These  parties  argue  that  the  FPA 
as  presently  coi  istituted  gives  the 
Commission  "a  nple"  legal  authority  to 
require  particip  ition  by  public  utilities 
in  properly  stru  ct\u'ed  and  configured 
RTOs.  APPA  et  al.  assert  that  section 
202(a)  permits  me  Commission  to 
determine  rational  and  efficient  regional 
boundaries;  sec  ion  203  provides 
authority  to  req  aire  RTO  participation 
as  a  standardize  d  condition  to  mitigate 
the  increased  ge  neration  and 
transmission  co  ocentration  brought 
about  by  mergei  s;  "it  would  be  fully 
consistent  with  and  indeed  required 
by"  FPA  section  205  to  insist  on  RTO 
participation  as  a  condition  necessary  to 
yield  competitii  >n  robust  enough  to 
produce  just  an  i  reasonable  market- 
based  rates;  req  liring  RTO  participation 
falls  within  the  Commission's  broad 
discretion  to  fa<  hion  a  remedy  for 
undue  discrimi  lation  under  FPA 
sections  205  an  i  206;  and  the 
Commission  co  aid  reasonably  conclude 
that  it  is  no  Ion;  ;er  just  and  reasonable 
for  transmissioi  i  service  to  be  planned, 
implemented,  or  priced  on  a  less-than- 
regional  basis.  Other  commenters  echo 
some  or  all  of  tl  lese  points  in  asserting 
ision  currently  has 
luthority  to  mandate 
RTOparticipatiDn.'-*^ 

Some  other  o  )mmenters  emphasize 
the  authority  cc  nteiined  in  particular 
statutory  sectio  is.  One  commenter 
section  202(a)  is  an 
on  of  authority  to  the 
make  policy,  and  the 
stated  goal  of  tl  at  section  of  assiu-ing  an 
abundant  supp  y  of  electric  energy  with 
the  greatest  pos  sible  economy  provides 
ample  authorit]  to  support  the 

transmission  facilities 
should  be  open  ted  by  an  RTO.  This 
commenter  stat  js  that  it  is  well 


that  the  Commi 
sufficient  legal 


states  that  FPA 
express  delegat 
Commission  to 


'■*W.  at  33.762. 

'■"E.g..  UAMPS, 
Illinois  Commissior 
Cinergy.  Industrial 
Texas  Cooperatives 


1  (M/NEPOOL  Customers. 
,  Michigan  Commission, 
lonsumers.  First  Rochdale.  East 
FMPA. 


established  administrative  law  that 
there  is  great  deference  given  to  an 
agency  charged  with  policymaking 
responsibility.'**  Another  commenter, 
FMPA,  argues  that  the  Commission's 
interconnection  authority  under  FPA 
sections  202(b)  and  210  provides  ample 
basis  for  mandating  RTO  participation. 
According  to  FMPA,  the  Commission 
could  find  that  RTO  participation  is 
necessary  to  "make  effective"  an 
interconnection,  piusuant  to  FPA 
section  210,  that  has  been  rendered 
ineffective  by  fragmented  and 
anticompetitive  practices  of 
transmission  owners.  FMPA  also  asserts 
that  the  Commission  could  use  this 
authority  through  a  rulemaking  without 
following  the  individual  procedural 
requirements  of  section  212.''*^ 

In  addition  to  those  commenters 
finding  clear  authority  in  the  FPA  for  an 
RTO  mandate,  a  number  of  conunenters 
support  the  suggestion,  as  one 
commenter  put  it,  that  certain  benefits 
and  rights  that  are  within  the 
Commission's  authority  and  discretion 
to  grant  or  deny  should  be  withheld 
from  utilities  unwilling  to  participate  in 
an  RTO.' 50  PNGC  states  that  the 
Commission  should  use  "big  sticks'*  to 
obtain  RTO  participation,  and  Michigan 
Commission  says  the  Conunission 
"should  use  every  stick,  carrot,  orange- 
colored  stick  and  tool  it  can."  Some 
commenters  assert  specifically  that  the 
Commission  has  the  authority,  and 
should  use  its  authority,  to  condition 
mergers  under  section  203  and 
condition  market-based  rate  authority 
under  section  205  of  the  FPA  on  RTO 
participation.''"  Some  commenters  also 
favor  limiting  access  to  non-pancaked 
transmission  rates  of  RTOs  to  those  who 
participate  in  RTOs."- 

Even  some  commenters  that  generally 
oppose  the  idea  of  an  RTO  mandate 
acknowledge  that  market-based  rate 
authority  or  mergers  could,  on  a  case- 
by-case  basis,  be  conditioned  on  RTO 
participation.  For  example,  Florida 
Power  Corp.  states  that  the  Commission 
could  find,  "given  certain  factual 
circumstances,"  that  the  granting  of 
market-based  rate  authority  would  not 
be  appropriate  "unless  the  entity  agreed 
to  commit  its  transmission  facilities  to 


'■•"Professor  Koch,  citing  Chevron  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council  Inc.,  467  U.S. 
837  (1984). 

'■*"  Citing  American  Paper  Institute,  Inc.  v. 
American  Elec.  Power  Serv.  Corp.,  461  U.S.  402, 
419-20  (1983). 

i»»Oneok. 

"I  E.g..  Oneok.  TAPS.  APPA,  PJM/NEPOOL 
Customers.  Illinois  Commission,  Industrial 
Consumers,  East  Texas  Cooperatives.  FMPA,  TDU 
Systems  and  PNCX. 

'■'-'  E.g..  TDU  Systems.  PNGC  and  PJM/NEPCXDL 
Customers. 


an  RTO."  United  Illuminating  states  that 
whatever  conditioning  authority  the 
Commission  may  have  for  market-based 
rates  or  mergers  could  not  be  used  as  a 
basis  for  a  generic  rulemaking. 

NECPUC  cites  to  other  sections  of  the 
FPA  that  the  Commission  might  rely 
upon  to  promote  RTO  establishment.  It 
supports  the  use  of  the  complaint 
process  under  section  206  of  the  FPA  in 
specific  cases.  It  also  suggests  the  use  of 
FPA  section  207  proceedings,  which  can 
be  initiated  by  state  coinmissions,  as  a 
vehicle  for  requiring  RTOs  where  the 
Conunission  finds  interstate  service 
inadequate  or  insufficient.  NECPUC  also 
urges  the  use  of  joint  boards  and 
cooperative  procedures  between  the 
Commission  and  the  states  under  FPA 
section  209  as  a  means  of  resolving  RTO 
issues. 

Opposing  Commission's  Authority  to 
Mandate  RTO  Participation.  At  the  other 
end  of  the  debate  on  the  Commission's 
legal  authority  with  respect  to  RTOs  are 
those  that  assert  that  the  Commission's 
authority  to  mandate  RTOs  is  non- 
existent or  very  limited."'  A  number  of 
commenters  emphasize  that  FPA  section 
202(a)  is  explicitly  volimtary  and 
therefore  provides  no  support  for  the 
Commission's  authority  to  mandate 
RTOs.'*^*  FP&L  states  that  it  is 
questionable  whether  the  Commission 
could  use  FPA  section  202(a)  as  a  tool 
to  promote  competition,  given  that 
section  202(a)  is  for  the  "coordination 
and  interconnection  of  facilities,"  and 
coordination  is  arguably  inconsistent 
with  competition. 

Some  argue  that  the  exercise  of  FPA 
section  206  authority  to  remedy 
discrimination  on  a  generic  basis  by 
requiring  RTOs  would  have  to  be 
supported  by  more  explicit  findings  of 
discrimination  than  are  contained  in  the 
NOPR.'"'"'  For  example,  Florida  Power 
Corp.  and  United  Illuminating  contend 
that  the  Commission  cannot  use  an 
industry-wide  solution  to  remedy  a 
problem  that  does  not  exist  industry- 
wide,'*'*' and  the  record  does  not 
demonstrate  an  industry-wide  problem. 
EEI  and  others  argue  that  the 
Commission  may  only  impose  a  remedy 
that  is  reasonable  and  appropriate  in 
light  of  the  specific  discriminatory 


'"  E.g..  Southern  Company.  Puget,  Avista,  CP&L. 
Duke,  STDUG.  FirstEnergy,  NYPP,  Indianapolis 
P&L,  FP&L.  Detroit  Edison,  Florida  Power  Corp., 
Florida  Commission.  Alabama  Commission. 

'^f.g..  EEI,  United  Illuminating,  Southern 
Company.  Central  Maine.  CP&L.  Duke.  NYPP, 
Florida  Power  Corp..  Florida  Commission. 

"'E.g.,  EEI.  Central  Maine,  Southern  Company, 
Duke,  NYPP,  Dalton  Utilities,  Indianapolis  P&L. 
Florida  Power  Corp.,  Entergy. 

"*  Citing  Associated  Gas  Distributors  v.  FERC, 
824  F.2d  981  (D.C.  Cir.  1987).  cert,  denied.  485  U.S. 
1006  (1988).  • 
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findings  made  and  the  actual  practices 
to  be  corrected,  and  the  NOPR  fails  to 
demonstrate  such  a  nexus.  Southern 
Company  notes  that  the  Commission 
has  not  made  any  finding  of 
discrimination  and  that  the 
"perception"  of  discrimination  is  an 
insufficient  basis  on  which  to  invoke 
FPA  sections  205  and  206.  CP&L  asserts 
that  section  206  may  give  the 
Commission  some  authority  with 
respect  to  requiring  RTOs,  but  only  in 
individual  cases  after  hearings  and 
substantial  evidence  of  discriminatory 
practices.  Southern  Company  contends 
that  the  Commission's  remedial 
authority  under  section  206  must  be 
construed  in  light  of  the  voluntary 
natiue  of  section  202(a)  and  the 
Commission  cannot  do  anything 
indirectly  under  section  206  that  it 
cannot  do  directly  under  section  202(a). 
Central  Maine  asserts  that 
discrimination  findings  would  not 
apply  against  a  "wires  only"  company 
such  as  itself,  and  similarly, 
Indianapolis  P&L  argues  that  it  has  no 
ability  to  discriminate  in  favor  of  its 
own  wholesale  generation  and  therefore 
could  not  be  forced  to  join  an  RTO  as 
a  remedy  for  discrimination. 

Some  commenters  question  the 
Conunission's  authority  to  condition 
market-based  rates  or  mergers  on  RTO 
participation.  Central  Maine  argues  that 
the  Commission  could  not  conclude  on 
a  generic  basis  that  an  RTO  is  needed  in 
every  market-based  rate  case,  and  that 
the  Commission  could  not  change  its 
existing  policy  on  market-based  rates 
without  substantial  evidence  and 
reasoned  decisioiunaking.  CP&L  states 
that  the  Commission  cannot  use  FPA 
section  205  authority  to  grant  market- 
based  rates  merely  to  advance  preferred 
policies,  and  cannot  use  FPA  section 
203  to  condition  mergers  absent  specific 
findings  in  a  particular  case.  Duke 
contends  that  the  Commission  has  no 
authority  to  issue  a  rule  that  imposes 
sanctions  for  non-participation  that 
would  make  non-participation 
practically  or  economically  unfeasible. 
Similarly,  NYPP  states  that  mergers, 
market-based  rates,  and  access  to  non- 
pancaked  transmission  rates  are 
economic  necessities,  and  using  them  as 
conditions  would  effectively  require 
RTO  participation;  Indianapolis  P&L 
asserts  that  it  would  be  inequitable  and 
unjustifiable  to  withhold  market-based 
rate  authority  from  a  utility  that  has  a 
good  reason  not  to  participate  in  an 
RTO,  and  further,  that  the  Commission 
may  not  pressure  a  utility  to  engage  in 
an  activity  that  it  may  not  require 


through  direct  regulation. '^^  Similarly^ 
Puget  states  that  if  the  Commission  is 
not  mandating  RTOs,  which  is  beyond 
its  authority,  then  the  rule  must  contain 
no  penalties  for  non-participation. 

Several  commenters  point  to  the 
recent  coiul  decision  in  Northern 
States  '"'*  as  limiting  the  Commission's 
authority  with  respect  to  RTOs.''*''  These 
parties  assert  that  Northern  States 
stands  for  the  proposition  that  the 
Commission  may  not  directly  or 
indirectly  interfere  with  state  regulation 
of  retail  service,  and  that  the  NOPR 
would  result  in  traditional  utility  retail 
responsibilities  being  shifted  to  RTOs. 
Specifically,  for  example,  Puget  alleges 
that  redispatch  and  planned 
maintenance  are  reliability  functions 
that  affect  the  utility's  ability  to  serve 
native  load  and  are  subject  to  state  law. 
Indianapolis  P&L  asserts  that  Northern 
States  makes  clear  that  the  Commission 
may  act  only  under  authority  given  by 
Congress. 

A  variety  of  other  legal  arguments  are 
made  in  opposition  to  any  Commission 
efforts  to  mandate  RTO  participation. 
Southern  Company  contends  that  since 
there  has  been  no  finding  that  Order 
Nos.  888  and  889  have  failed,  there  has 
been  no  reasonable  explanation  as  to 
why  the  Commission  should  change 
that  policy.  CP&L  argues  that  the 
Commission's  authority  to  enforce  FPA 
section  205  is  in  the  enforcement 
provisions  of  FPA  sections  314,  316, 
and  317.  CP&L  also  states  that  it  would 
be  discriminatory  to  have  higher 
pancaked  rates  for  non-participants  in 
RTOs  while  participants  get  the 
advantage  of  non-pancaked  rates.  Duke 
and  Florida  Power  Corp.  assert  that 
requiring  involuntary  wheeling  and 
imposing  common  carrier  status  is 
outside  the  Commission's  authority,"^ 
and  likewise,  so  is  mandating  RTOs. 
Florida  Power  Corp.  contends  that 
requiring  RTO  participation  would  force 
a  utility  to  join  an  ISO  or  divest  its 
transmission  or  generation  assets,  and 
the  Commission  cannot  compel 
divestiture.  Florida  Power  Corp.  and 
Southern  Company  make  the  point  that 
the  Public  Utility  Holding  Company  Act 
granted  the  SEC,  not  the  FERC,  the 
authority  to  restructure  the  electric 
utility  industry.  Florida  Power  Corp. 
further  argues  that  requiring  RTO 
participation  would  be  a  "taking"  of 
utility  property  for  which  just 


'^^  Citing  Altamont  Gas  Transmission  Co..  v. 
FERC.  92  F.3d  1239,  1246  (D.C.  Cir.  1996). 

1^"  See  Northern  States,  supra  note  89. 

''^''E.g..  Southern  Company.  Puget.  Indianapolis 
P&L,  FP&L,  Florida  Commission. 

""Citing  Richmond  Power  &  Light  Co.  v.  FERC. 
574  F.2d  610  (D.C.  Cir.  1978)  and  Otter  Tail  Power 
Co.  V.  U.S.,  410  U.S.  .366  (1973). 


compensation  would  be  owed,  and  that 
the  "taking"  problem  is  exacerbated  by 
utilities  being  liable  for  facilities  no 
longer  under  their  control.  Florida 
Commission  states  that  the  Energy 
Policy  Act  of  1992  indicated  that  the 
Commission  should  proceed  with 
transmission  access  issues  case-by-case, 
not  generically. 

Other  Comments  On  Legal  Authority. 
DOE  submitted  comments  strongly 
supporting  the  Commission's  efforts  to 
establish  RTOs.  DOE  states  that  while 
the  Commission  has  substantial 
authority  to  accomplish  much  of  what 
needs  to  be  done.  Federal  legislation 
clarifying  Commission  authority, 
especially  with  respect  to  non- 
jurisdictional  utilities,  would  greatly 
facilitate  RTO  formation. 

One  commenter  raised  the  issue  of 
what  authority  the  Commission  would 
rely  upon  to  require  the  filings  in 
proposed  section  35.34(c).  This 
commenter  wants  the  Commission  to    ' 
clarify  that  the  filings  would  be  required 
pursuant  to  the  information  gathering 
authority^under  FPA  sections  304,  307, 
and  311,  and  not  under  authority  of 
section  205,  which  the  commenter 
asserts  provides  no  such  authority.'*' 

There  were  only  a  few  comments  in 
response  to  the  Commission's  inquiry 
about  sections  211  and  212  or  other  FPA 
standards.  Florida  Power  Corp.  submits 
that  the  Commission  cannot  rely  on  FPA 
sections  211  and  212  to  mandate  RTOs. 
Florida  Power  Corp.  notes  that  in  Order 
Nos.  888  and  888-A,  the  Commission 
recognized  that  it  does  not  have  the 
authority  to  order  wheeling  pursuant  to 
FPA  sections  211  and  212  except  on  a 
case-by-case  basis  after  an  evidentiary 
hearing  resulting  in  specific  findings. 
Florida  Power  Corp.  argues  that  because 
the  Commission  is  fashioning  an 
industry-wide  generic  solution  and  not 
acting  on  a  case-by-case  basis,  the 
Commission  cannot  rely  on  sections  211 
and  212  in  this  proceeding. 

NARUC  also  notes  that  Congress 
revised  FPA  sections  211  and  212  to 
provide  FERC  with  authority  to  address 
requests  for  non-discriminatory 
transmission  service  on  a  case-by-case 
basis.  NARUC  argues  that  the  goal  of 
promoting  regional  flexibility  is  more 
readily  served  by  case-by-case 
consideration.  In  this  way,  NARUC 
believes  that  the  Commission  can  use 
FPA  sections  211  and  212  to  take  a  more 
tailored  approach  rather  than  "one-size- 
fits-all"  regulations  that  ignore  market 
development  and  local  conditions. 

Commission  Conclusion.  Much  of  the 
discussion  in  the  comments  on  the 
Commission's  legal  authorit>'  with 


'"'  Consumers  Energy. 
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and  under  like  directives  contained  in 
sections  205,  206,  and  207."  i*^ 

There  are  two  principal  contexts  in 
which  the  authority  of  FPA  sections  205 
and  206  has  been  raised.  One  is  the  use 
of  requiring  participation  in  RTOs  as  a 
remedy  for  undue  discrimination  by 
public  utilities.  As  discussed  above, 
many  commenters  believe  that  the 
evidence  of  undue  discrimination  is 
sufficient  to  justify  generically 
mandating  RTO  participation  as  a 
remedy,  and  many  others  argue  that  the 
record  on  undue  discrimination  is 
insufficient  to  impose  a  generic, 
industry-wide  solution.  We  have 
concluded  in  our  discussion  elsewhere 
in  this  Rule  that  continuing 
opportunities  for  undue  discrimination 
exist  in  the  electric  transmission 
industry.  However,  we  have  also 
concluded  that  a  voluntary  approach  to 
eliminating  such  opportimities  through 
RTO  formation  (including  the  filing 
requirements  and  Commission 
supported  collaboration  efforts 
identified  herein)  represents  a  measured 
and  appropriate  response  to  the 
significant  undue  discrimination  and 
other  competitive  impediments 
identified  in  this  record. 

The  other  context  in  which  our 
authority  under  FPA  sections  205  and 
206  is  raised  is  whether  permitting  a 
public  utility  to  charge  market-based 
rates  for  wholesale  electricity  sales  can 
continue  to  be  justified  if  the  seller  or 
its  affiliate  owns  or  operates 
transmission  assets  that  have  not  been 
placed  under  the  control  of  an  RTO.  The 
Commission  has  a  responsibility  under 
FPA  sections  205  and  206  to  ensure  that 
rates  for  wholesale  power  sales  are  just 
and  reasonable,  and  has  found  that 
market-based  rates  can  be  just  and 
reasonable  where  the  seller  has  no 
market  power.  The  Commission  has 
determined  that  to  show  a  lack  of 
market  power,  the  seller  and  its 
affiliates  must  not  have,  or  must  have 
adequately  mitigated,  market  power  in 
the  generation  and  transmission  of 
electric  energy,  and  caimot  erect  other 
barriers  to  entry  by  potential 
competitors.'**  In  the  past,  the 
Commission  has  found  that  an  open 


"■'  Gulf  states  Utilities  Co.  v.  FPC.  411  U.S.  747. 
758-59,  reh'g  denied.  412  U.S.  944  (1973).  See  City 
of  Huntingburg  v.  FPC.  498  F.2d  778.  783-84  (D.C. 
Cir.  1974)  (Commission  has  a  duty  to  consider  the 
potential  anticompetitive  effects  of  a  proposed 
Interconnection  Agreement.) 

"^See.  e.g..  Heartland  Energy  Services,  Inc..  68 
FERC  1 61,233  at  62,060  (1994);  Louisville  Gas  & 
Electric  Company,  62  FERC  1  61,016  at  61,143-44 
(1993)  (Heartland).  See  also  Louisiana  Energy  and 
Power  Authority  V.  FERC,  141  F.3d  364  (D.C.  Cir. 
1998)  (court  upholds  Commission's  use  of  market- 
based  rate  authority). 


access  transmission  tariff  mitigated 
transmission  market  power. '*^ 

As  discussed  above,  some 
commenters  believe  that  the 
Commission  should  insist  upon  RTO 
participation  as  a  condition  necessary  to 
yield  competition  robust  enough  to 
support  market-based  rates,  while  others 
argue  that  we  cannot  use  market-based 
rate  authority  to  advance  preferred 
policies  or  as  a  penalty.  We  are  not 
adopting  in  this  Final  Rule  a  generic 
policy  that  participation  in  an  RTO  is  a 
necessary  condition  to  a  public  utility 
receiving,  or  retaining,  market-based 
rate  authority,  nor  do  we  propose  to  use 
the  denial  of  market-based  rate  authority 
as  a  penalty  for  not  volimtarily 
complying  with  this  Rule.  However,  we 
do  have  an  obligation  to  ensure  that 
rates  for  wholesale  power  sales  are  just 
and  reasonable,  and  we  adhere  to  our 
precedent  that  market-based  rates  can  be 
just  and  reasonable  only  where 
transmission  market  power  has  been 
mitigated  and  there  are  no  other  barriers 
to  entry. 

FPA  section  202(a)  and  PURPA 
section  205.  Section  202(a)  of  the  FPA, 
the  authority  for  which  has  been 
delegated  to  the  Commission  by  the 
Secretary  of  Energy,'*^  authorizes  and 
directs  the  Commission  "to  divide  the 
country  into  regional  districts  for  the 
voluntary  interconnection  and 
coordination  of  facilities  for  the 
generation,  transmission,  and  sale  of 
electric  energy,"  The  purpose  of  this 
division  into  regional  districts  is  for 
"assuring  an  abundant  supply  of  electric 
energy  throughout  the  United  States 
with  the  greatest  possible  economy  and 
with  regard  to  the  proper  utilization  and 
conservation  of  natural  resources." 
Section  202(a)  of  the  FPA  states  that  it 
is  "the  duty  of  the  Commission  to 
promote  and  encourage  such 
interconnection  and  coordination 
within  each  such  district  and  between 
such  districts." 

Some  commenters  assert  that  FPA 
section  202(a)  gives  us  broad  authority 
and  discretion  to  promote  RTOs  to 
support  an  abimdant  supply  of  electric 
energy  with  the  greatest  possible 
economy,  while  others  contend  that  the 
authority  is  limited  by  the  "voluntary" 
nature  of  the  provision.  We  need  not 
decide  the  precise  confines  of  section 
202(a)  authority  here.  Clearly,  this 
section  gives  the  Commission  the 
authority,  after  consultation  with  state 
commissions,  to  establish  boundaries 
for  regional  districts  for  the  voluntary 
interconnection  and  coordination  of 


"•'See.  e.g..  Heartland.  68  FERC  at  62.061, 
62,063-64. 

|«'63  FR  53889  (Oct.  7,  1998). 
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facilities  in  order  to  assure  an  abundant 
supply  of  electric  energy  with  the 
greatest  possible  economy.  We  have 
decided  in  this  Rule  that  we  will 
exercise  this  authority,  at  least  in  the 
first  instance,  by  allowing  transmission 
owners,  in  consultation  with  other 
interested  parties  and  state 
commissions,  to  propose  to  us  what 
they  believe  to  be  appropriate  regional 
districts.  In  this  regard,  we  conclude 
that  the  Commission,  pursuant  to  FPA 
section  202(a),  clearly  has  the  authority 
to  direct  public  utilities  as  well  as  non- 
public utilities  ">'  to  consider  the 
regional  coordination  that  would  result 
from  joining  an  RTO  and  to  participate 
in  Commission-sanctioned  RTO 
discussions. 

As  we  are  not  in  this  Final  Rule 
mandating  any  particular 
interconnection  or  coordination  of 
facilities,  we  need  not  address  whether 
the  language  in  FPA  section  202(a) 
referring  to  "volimtary"  interconnection 
and  coordination  limits  our  authority.  It 
is  clearly  the  intent  and  requirement  of 
this  section  that  the  Commission 
encourage  and  promote  a  regional 
approach,  which  is  what  we  are  doing 
in  this  Final  Rule. 

Section  205  of  PURPA  ™  also 
supports  the  Commission's  authority  to 
encourage  and  promote  regional 
coordination.  This  section,  which 
addresses  power  pooling,  gives  the 
Commission  the  authority  to  exempt 
electric  utilities  from  state  laws  or 
regulations  which  prohibit  or  prevent 
voluntary  coordination,  euid  to 
recommend  to  electric  utilities  to  enter 
voluntarily  into  negotiations  for  pooling 
arrangements  where  opportunities  for 
conservation,  efficiency,  and  increased 
reliability  exist.  The  Commission  has 
previously  interpreted  section  205  of 
PURPA  as  essentially  complementing 
the  functions  under  section  202(a). '^' 

FPA  Section  203.  The  Commission 
has  the  authority  and  responsibility 
under  section  203  of  the  FPA  to  review 


"■''The  legislative  history,  as  well  as  the 
Commission's  past  use  of  section  202(a),  indicates 
that  the  provision  applies  to  both  public  utilities 
and  non-public  utilities.  See  S.  Rep.  No.  621,  at  49 
(1935)  ("'public  as  well  as  private  plants  are 
included");  Reliability  and  Adequacy  of  Electric 
Service.  Order  No.  383,  41  FPC  846.47  (1969) 
(information  on  coordination  requested  pursuant  to 
section  202(a)  from  public  and  non-public  utilities). 

'™16U.S.C.  824a-l. 

''"  In  Public  Service  Company  of  New  Mexico.  25 
FERC  "J  61,460  at  62,038  (1983).  the  Commission 
stated  that,  "Our  mandate  under  PURPA  to  promote 
voluntar\'  coordination  is  similar  to  that  exercised 
by  our  predecessor,  the  Federal  Power  Commission, 
for  more  than  40  years  under  Section  202(a)  of  the 
Federal  Power  Act  "  Accord  Pacific  Gas  and  Electric 
Company,  38  FERC  1161.242  at  61.791  (1987) 
(PURPA  ""reaffirms  the  Commission's  authority  to 
promote  voluntary  coordination  of  electric 
utilities"'). 


mergers  and  other  transactions 
involving  public  utilities,  including 
dispositions  of  jurisdictional  facilities 
by  public  utilities.  There  are  two  aspects 
of  this  authority  that  relate  to  RTO 
formation.  First,  public  utilities' 
transfers,  of  control  of  jurisdictional 
transmission  facihties  to  entities  such  as 
RTOs  would  require  section  203 
approval.  Under  section  203  of  the  FPA, 
the  Commission  must  approve  a 
proposed  disposition  of  jurisdictional 
facilities  if  it  is  consistent  with  the 
public  interest. 

Second,  the  Commission  may  grant  an 
application  under  section  203  upon 
such  terms  and  conditions  as  it  finds 
necessary  to  secure  the  maintenance  of 
adequate  service  and  the  coordination 
in  the  public  interest  of  jurisdictional 
facilities.  FPA  section  203(b)  explicitly 
gives  the  Commission  authority  to 
condition  a  public  utility's  proposed 
disposition  of  jurisdictional  assets 
"upon  such  terms  and  conditions  as  it 
finds  necessary  or  appropriate  to  secure 
the  maintenance  of  adequate  service  and 
the  coordination  in  the  public  interest  of 
facilities  subject  to  the  jurisdiction  of 
the  Commission."  Thus,  for  instance, 
the  Commission  has  used  section  203 
conditioning  authority  to  require  that  all 
mergers  be  conditioned  on  the  offer  of 
comparable  open  access  transmission. ''- 
In  the  Commission's  Merger  Policy 
Statement,  it  was  recognized  that  the 
development  of  fully  competitive 
generation  markets  is  in  the  public 
interest  and  that  turning  over  control  of 
transmission  assets  to  an  ISO  might  be 
an  appropriate  remedy  for 
anticompetitive  effects  of  a  merger. '^^ 

Some  commenters  urge  the 
Commission  to  make  RTO  participatipn 
a  standardized  condition  to  all  mergers 
in  order  to  mitigate  increased  generation 
and  transmission  concentration,  while 
others  claim  that  RTO  imposition  as  a 
section  203  condition  would  require 
specific  findings  in  a  particular  case.  We 
do  not  find  as  a  generic  matter  in  this 
proceeding  that  no  merger  could  be 
consistent  with  the  public  interest  in  the 
absence  of  RTO  participation.  However, 
as  noted  in  the  Merger  Pohcy  Statement 
with  respect  to  ISOs,  turning  control  of 
transmission  assets  over  to  an  RTO 
might  be  an  appropriate  remedy  for  the 
anticompetitive  effects  of  a  merger.  In 
general,  our  processing  of  merger 
applications  can  be  facilitated  to  the 
extent  the  merging  parties  have  resolved 


'■'-  El  Paso  Electric  Company  and  South  West 
Services,  68  FERC  161.181  al'61.914-15  (1994). 
dismissed.  72  FERC  1 61 ,292  (1995). 

'/'Inquiry  Concerning  the  Commission's  Merger 
Policy  Under  The  Federal  Power  Act,  61  FR  68595 
(Dec.  30.  1996),  FERC  Stats.  &  Regs.  1  31.044  at 
30,115.  30.121,  30.137  (1996). 


potential  anticompetitive  issues  through 
means  such  as  RTO  participation. 

Other  Legal  Issues.  Commenters  have 
suggested  other  statutory  authorities 
that  may  be  relevant  to  our  efforts  to 
encourage  RTOs.  These  include  FPA 
section  207,  which  upon  state 
commission  complaint  authorizes  the 
Commission  to  remedy  inadequate  or 
insufficient  interstate  service;  FPA 
sections  202(b)  and  210,  which  address 
the  Commission's  authority  to  order 
interconnections  and  make  effective  an 
interconnection;  FPA  section  209, 
which  authorizes  the  Commission  to 
refer  matters  to  joint  boards  composed 
of  Commission  and  state 
representatives;  and  FPA  sections  211 
and  212,  which  address  the 
Commission's  authority  to  require 
transmission  services.  We  agree  that, 
under  appropriate  circumstances,  these 
authorities  may  indeed  be  relevant  to 
RTO  formation.  However,  we  do  not, 
and  need  not,  rely  upon  them  for  what 
we  are  requiring  in  this  Final  Rule,  so 
we  will  not  address  here  what  authority 
they  might  confer. 

In  response  to  those  commenters  who 
assert  that  the  Northern  States  '''"'  court 
decision  somehow  limits  our  authority 
with  respect  to  RTOs,  we  disagree.  As 
reflected  in  our  recently  issued  order  on 
remand  ^''^  of  the  Northern  States  court 
decision,  that  decision  addresses  narrow 
circumstances  involving  transmission 
curtailment  where  the  third-party 
transmission  customer  has  redispatch 
options.  We  do  not  interpret  the 
decision  as  limiting  our  authority  to 
encourage  or  require  RTO  participation. 
Moreover,  we  note  that  formation  of 
RTOs  is  likely  to  eliminate  or 
significantly  reduce  the  potential  for  the 
type  of  conflict  encountered  in  Northern 
States. 

With  respect  to  the  commenter 
seeking  clarification  of  the  authorities 
we  are  relying  upon  to  require  the 
filings  we  are  mandating  in  this  Rule, 
we  clarify  that  we  are  relying  upon  the 
authorities  contained  in  FPA  sections 
202(a),  304,  307,  and  309  for  the  filings 
we  are  requiring  under  new  sections 
35.34(c)  and  (g).  To  the  extent  a  public 
utility  proposes  to  participate  in  an 
RTO,  we  will  process  that  application 
pursuant  to  FPA  sections  203,  205  or 
other  sections  as  appropriate. 

D.  Minimum  Characteristics  of  an  RTO 

In  the  NOPR,  we  proposed  minimum 
characteristics  and  functions  for  a 
transmission  entity  to  qualify  as  an 


'"<  See  Northern  States,  supra  note  89. 

"5  Northern  States  Power  Co.  (Minnesota)  and 
Northern  States  Power  Co.  (Wisconsin).  89  FERC 
161.178(1999). 


842 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


enc  ence : 


RTO.  These 
hinctions  are 
any  RTO  will 
to  provide 
and  efficiently 
service  to 
bulk  power 
follows,  we  discuss 
characteristics 

(1)  Indep 
participants: 

(2)  Appropri^t 
configuration; 

(3)  Possessicii 
for  all  transmission 
RTO's  control; 

(4)  Exclusive 
short-term  relii  ibility 

In  our  di 
and  revise  to  s(>me 
in  the  NOPR 


ch  iracteristics  and 
c  esigned  to  ensure  that 
independent  and  able 
reliable,  non-discriminatory 

priced  transmission 
supdort  competitive  regional 
m4rkets.  In  the  section  that 
the  four  minimum 
for  an  RTO,  which  are: 
from  market 


e  scope  and  regional 

of  operational  authority 
facilities  under  the 
and 
authority  to  maintain 


liscu^sion  below,  we  clarify 

:  extent  our  discussion 
we  affirm  these  as  the 
minimum  chaifacteristics  of  an  RTO. 


but 


1.  Independence  (Characteristic  1) 

As  a  first  req  uired  characteristic,  the 
Commission  st  ited  that  all  RTOs  must 
be  independent  of  market  participants. 
To  achieve  independence,  we  proposed 
that  RTOs  mus  t  satisfy  three  conditions. 
First,  the  RTO,  its  employees,  and  any 
non-stakehold(  r  directors  must  not  have 
any  financial  ii  tterests  in  any  market 
participants.'^'  Second,  the  RTO  must 
have  a  decisioi  -making  process  that  is 
independent  o  control  by  any  market 
participant  or  (lass  of  participants.'''^ 
The  NOPR  def  ned  market  participant  as 
any  entity  or  it  >  affiliate  that  buys  or 
sells  electric  ei  lergy  in  the  RTO's  region 
or  in  any  neigh  boring  region  that  might 
be  affected  by  i  he  RTO's  actions.  We 
said  that  this  si  !cond  condition  would 
be  judged  on  a  case-by-case  basis. 
However,  the  Commission  also 
proposed,  by  w  ay  of  example,  that  an 
RTO  could  satisfy  this  second  condition 
with  (a)  a  non-i  ttakeholder  governing 
board  and  (b)  a  prohibition  on  market 
participants  ha  i/ing  more  than  a  de 
minimis  (one  p  ercent)  ownership 
interest  in  the  ITO.  Third,  the  RTO 
must  have  exclusive  and  independent 
authority  to  fil(  i  changes  to  its 
transmission  tj  riff  with  the  Commission 
under  section  ;  05  of  the  FPA.'^s 

Comments.  1 1  large  number  of 
commenters  ac  dress  different  facets  of 
the  independei  ice  characteristic.  To 
make  the  sumr  lary  of  comments  more 
manageable,  w  3  grouped  the  comments 
by  key  sub-issi  es:  the  basic  principle; 
who  is  a  marke  t  participant;  RTO 
economic  intei  ests  in  market 
participants  and  energy  markets;  voting 
interests  of  on(  market  participant  and 


""FERC  Stats.  gjRegs.  1  32,541  at  33,726. 
'"W.  at  33,727. 
"»W.  at  33,729. 


affiliates;  voting  interests  of  classes  of 
market  participants;  passive  ownership 
interests;  RTO  governing  boards;  role  of 
state  agencies:  and  section  205  filing 
rights. 

The  Basic  Independence  Principle.  In 
the  NOPR,  the  Commission  reiterated  its 
earlier  statement  that  "the  principle  of 
independence  is  the  bedrock  upon 
which  the  ISO  must  be  built"  and  that 
this  standard  should  apply  to  all  RTOs. 
whether  they  are  ISOs,  transcos  or 
variants  of  the  two.'^^  Virtually  all 
conunenters  agree  with  this  principle. 
For  example,  EEI  states  that  "[a] 
decisioiunaking  process  independent  of 
the  control  of  any  market  participant  or 
class  of  market  participants  should  be 
an  important  aspect  of  the 
independence  principle."  '^^  The  TDU 
Systems  say  that  "[fjull  independence  is 
vitally  important  to  the  success  of  RTOs 
*   *   *  and  caiuiot  be  safely 
compromised."  '*'  The  Nine 
Commissions  urge  that  RTOs  must  be 
"truly  independent  of  market 
participants  in  word,  deed  and 
appearance."  '^^  Despite  the  almost 
unanimous  acceptance  of  the  principle, 
there  are  fundamental  disagreements 
(discussed  in  later  sections)  among 
commenters  as  to  how  the  principle 
should  be  implemented,  especially  for 
RTOs  that  would  operate  as  stand  alone, 
for-profit  transcos.  . 

Some  commenters  question  whether 
complete  independence  comes  at  too 
high  a  cost.  For  example,  FP&L 
recommends  that  the  Commission  "not 
consider  independence  in  a  vacuum."  It 
contends  that  "it  would  make  little 
sense  to  trade  off  the  greatest  degree  of 
independence  for  the  highest  cost 
structure."  '^^  Salomon  Smith  Barney 
makes  a  similar  point.  It  contends  that 
strict  application  of  the  independence 
standard  could  thwart  the  development 
of  for-profit  RTOs.  Therefore,  it  urges 
the  Conunission  "not  to  promulgate 
rules  that  maintain  absolute  purity  but 
also  throttle  the  *   *   *  voluntary 
formation  of  RTOs."  'S"  Konoglie/Ford/ 
Fleishman,  three  individuals  from  the 
financial  community,  express  concern 
that  independence  will  usually  be 
interpreted  to  mean  a  separation 
between  ownership  and  control  as 
ciurently  practiced  in  ISOs.  They  argue 
that,  if  the  ISO  model  becomes  the 
norm,  it  could  lead  to  higher  capital 
costs  because  those  who  own  the 
transmission  assets  would  not  be  able  to 


•■"W  at  33.726. 

>80EEIat25. 

'»' TDU  Systems  at  41. 

'"  Nine  Commissions  at  8. 

'»3  FP&L  at  32. 

""  Salomon  Smith  Barney  at  5. 


make  basic  investment  and  operating 
decisions.  They  point  out  that 
ownership  usually  imparts  control  in 
most  U.S.  industries  and  that 
transmission  operating  and  investment 
efficiencies  are  unlikely  to  be  achieved 
unless  this  becomes  the  norm  in  a 
restructured  U.S.  electricity  industry. 

PJM  and  WEPCO  contend  that  a  for- 
profit  transmission  company  can  never 
be  independent  because  it  will  always 
be  biased  in  its  operating  and 
investment  decisions.  Specifically,  they 
assert  that  a  for-profit  transco  will 
always  be  biased  toward  transmission 
solutions  over  other  solutions  (such  as 
generation  redispatch)  and  its  own 
transmission  assets  over  transmission 
assets  owned  by  others.  WEPCO, 
therefore,  concludes  that  independence 
can  be  achieved  only  if  there  is  an  ISO 
operating  over  a  for-profit  transmission 
company. '^5 

Other  commenters  argue  that  it  would 
be  naive  to  believe  that  independence, 
by  itself,  will  lead  to  an  effective  RTO. 
They  argue  that  an  RTO  may  be 
completely  independent  but  it  must  also 
have  sufficient  operational  and 
decisionmaking  authority  if  it  is  to  be 
effective.  For  example,  the  TDU  Systems 
assert  that  independence  will  not  be 
sufficient  if  transmission  owners 
attempt  to  reserve  certain  decisions  for 
themselves.  It  points  to  the  transco 
proposals  of  the  Entergy  and  the 
Alliance  Companies  as  examples  of  a 
proposed  RTO  having  insufficient 
decisionmaking  authority.  NECPUC, 
representing  six  New  England 
commissions,  argues  that  an  RTO  must 
have  independent  funding  and  urges  the 
Commission  to  include  this  as  an 
explicit  requirement  in  the  final  rule. 
NCPA  states  that  an  RTO  will  not  be 
truly  independent  uidess  it  is  able  to 
make  and  implement  independent 
procurement  decisions. 

Who  Is  a  Market  Participant?  There  is 
substantial  disagreement  among 
commenters  about  the  proposed 
definition  of  market  participant.  Some 
commenters  argue  that  it  should  be 
expanded;  others  contend  that  it  should 
be  narrowed.  In  the  first  group,  Illinois 
Commission  urges  us  to  expand  the 
definition  of  a  stakeholder  because  "[a] 
market  interest  can  arise  through 
functions  and  activities  other  than  just 
buying  or  selling  electricity."  '"^  Enron/ 
APX/Coral  Power  echo  this  point  and 
contend  that  an  RTO  should  "not  be 
subject  to  control  by,  and  has  no  interest 
in  the  success  of  any  vendor  or  buyer  in 
the  competitive  functions  of  the 


•85  WEPCO  at  9. 

'**  Illinois  Commission  at  29. 
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industry."  "^^  Duke  recommends 
expanding  the  definition  to  include 
"any  distribution  company  or 
neighboring  transmission  company  and/ 
or  any  buyer  or.seller  of  ancillary 
services."  '^^  pj^  urges  that  the 
definition  of  a  market  participant 
include  any  entity  that  owns 
transmission  facilities  or  provides  or 
buys  transmission  service.^^^ 

TAPS,  representing  an  informal  group 
of  transmission  dependent  utilities  in  24 
states,  also  urges  us  to  adopt  a  broad 
definition  of  market  participant  to 
ensiue  RTO  neutrality.  It  argues  that 
millions  of  dollars  of  investments  and 
operating  costs  will  be  affected  by  RTO 
decisions.  It  gives  several  examples  of 
how  RTO  decisions  can  have  major 
economic  impacts.  As  a  transmission 
planner,  an  RTO  will  have  substantial 
responsibility  for  routing  new 
transmission  lines.  Depending  on  its 
decisions,  it  can  help  or  hiul  one  gas 
pipeline  or  another  or  one  generator  or 
another.  As  a  transmission  tariff 
administrator,  it  will  have  significant 
discretion  in  choosing  how  to  price 
congestion.  Any  decision  that  it  makes 
(e.g.,  zonal  versus  nodal  pricing)  could 
have  significant  impacts  on  the 
profitability  of  particular  generators.  As 
the  supplier  of  last  resort  for  ancillary 
services,  it  will  have  considerable 
discretion  in  defining  the  types  and 
quantities  of  ancillary  services  that  are 
needed.  Depending  on  its  decisions, 
some  generators  "will  win,  and  others 
will  lose."  »9o  Finally,  as  the 
"transmission-request  gatekeeper,"  it 
will  have  substantial  influence  on  who 
gets  service  and  on  what  terms.  To 
ensure  both  the  appearance  and  reality 
of  neutrality  in  these  various  decisions, 
TAPS  urges  us  to  adopt  a  broad 
definition  of  market  participant. 

In  contrast,  others  contend  that  the 
proposed  definition  is  too  broad.  CP&L 
states  that  a  literal  application  of  the 
proposed  definition  "would  make  every 
single  residential,  commercial, 
industrial  and  wholesale  electric 
customer  (and  all  of  their  affiliates) 
market  participants."  '"^  It  reconunends 
that  the  definition  be  narrowed  by 
changing  it  to  "those  entities  that  are 
active  in  wholesale  and  non-regulated 
retail  power  markets  using  transmission 


»«'  Enron/ APX/Coral  Power  at  8. 

'«»  See  Duke  Power  at  27.  See  also  Midwest 
Municipals,  Avista  and  American  Forest. 

'*^ United  Illuminating  disagrees.  It  asserts  that 
"transmission  owners  without  power  marketing 
interests"  should  not  be  considered  as  msu'ket 
participants.  United  Illuminating  at  37.  * 

""TAPS  at  63. 

131  CP&L  at  23-24.  American  Forest  believes  that 
"the  Commission  did  not  intend  such  a  broad 
exclusion,  and  seeks  clarification  on  this  point." 
American  Forest  at  4. 


of  the  RTO."  192  LPPC  asks  that  the 
Commission  define  the  term  "affiliate" 
because  it  is  not  defined  anywhere  in 
the  NOPR.  It  also  suggests  that  the 
definition  of  affiliate  be  limited  to 
"common  control"  rather  than  using  the 
five-percent  ownership  interest  standard 
ofPLJHCA.193 

A  number  of  commenters  focus 
specifically  on  the  question  of  whether 
a  "distribution  only"  entity  (i.e.,  an 
entity  that  performs  the  sole  function  of 
transporting  electricity  at  distribution 
voltages)  should  be  considered  a  market 
participant.  Montana  Power  urges  us 
against  expanding  the  definition  to 
include  an  entity  that  operates 
"distribution-only  facilities."  It  argues 
that  an  RTO  and  a  distribution  entity  are 
both  "delivery  entities"  and  efficiencies 
can  be  gained  by  having  one  entity 
provide  "total  delivery  service"  from 
high  to  low  voltages.  These  efficiencies 
of  vertical  integration  could  include  the 
savings  that  would  result  from  having 
maintenance  performed  on  both 
transmission  and  distribution  facilities 
by  the  same  crews,  the  sharing  of  shop 
and  warehouse  space  and  the  sharing  of 
various  administrative  support 
functions.  Sierra  Pacific  generally 
supports  this  view  and  asserts  that  it 
does  not  believe  that  a  "transmission 
owner  could  so  operate  its  facilities  to 
materially  assist  affiliated  transmission 
and  distribution  interests  to  the 
disadvantage  of  unaffiliated  entities."  '** 

Salomon  Smith  Barney  takes  a  more 
cautious  view.  It  states  that  an  RTO 
owned  by  distribution  entities  "could 
manipulate  the  grid  to  favor  their 
customers  over  the  customers  of  other 
distributors."  '^"^  Trans-Elect  argues  that 
the  Commission's  recent  attempt  to 
impose  non-discriminatory  curtailment 
procedures  on  all  users  of  the  grid  in  the 
NSP  service  territory  demonstrates  that 
this  problem  already  exists.''**  Arguing 
that  it  would  be  undesirable  to  lose 
distribution  entities  as  potential 
investors  in  RTOs,  Salomon  Smith 
Barney  recommends  that  the 
Commission  require  RTOs  to  follow 
market-based  priority  rules  in 
curtailment  situations  to  reduce  the 
likelihood  that  an  RTO  would  favor 
affiliated  distribution  entities. 

Both  Sierra  Pacific  and  NEPCO  et  al. 
raise  concerns  about  the  interaction  of 
the  market  participant  definition  and 
"state-mandated  backstop  power  supply 


obligations."  NEPCO  et  al.  asserts  that 
all  23  states  that  have  opted  for  retail 
competition  to  date  have  usually 
imposed  a  default  supplier  obligation 
(which  also  is  referred  to  as  a  "standard 
offer  supplier"  or  a  "  provider  of  last 
resort"  obligation)  on  one  party  which 
is  usually  the  inciunbent  provider. 
Sierra  Pacific  notes  that  the  nature  and 
duration  of  this  mandated  obligation 
varies  from  state-to-state  "but  at  least 
some  of  the  programs  are  structured  so 
that  the  POLR  (provider  of  last  resort] 
does  not  compete  for  new  customers 
and  has  no  incentive  to  retain  existing 
POLR  customers."  "'  Both  commenters 
argue  that  providers  of  last  resort  should 
not  automatically  be  considered  as 
market  participants,  even  though  they 
buy  and  sell  electricity,  because  this 
would  reduce  the  pool  of  potential 
transco  investors.  Sierra  Pacific  states 
that  the  Commission  should  "leave  the 
door  open  to  consider  the  POLR  issue 
on  a  case-by-case  basis"  and  that  the 
final  regiUations  should  explicitiy  say 
that  a  provider  of  last  resort  would  not 
be  deemed  a  market  participant  if  its 
state  mandated  obligation  gives  it  no 
incentive  to  make  such  sales."* 

Finally,  NEPCO  et  al.  raises  the  issue 
of  incumbent  utilities  that  have  tried  to 
divest  themselves  of  their  generating 
assets  but  have  not  yet  succeeded.  It 
points  to  its  difficulties  in  divesting  its 
minority  ownership  interests  in  nuclear 
plants.  It  requests  that  an  entity  not  be 
automatically  deemed  a  market 
participant  because  of  these  minority 
ownership  interests  especially  if  it  has 
taken  actions  to  eliminate  its  control 
over  the  retained  ownership  interest 
(e.g.,  through  a  long-term  contract  that 
would  give  marketing  rights  to  a  non- 
affiliated entity). 

RTO  Economic  Interests  in  Market 
Participants  and  Energy  Markets.  Many 
commenters.  representing  a  wide  range 
of  industry  constituencies,  agree  with 
the  NOPR's  proposal  that  the  RTO,  its 
employees  and  any  non-stakeholder 
directors  must  not  have  any  financial 
interests  in  electricity  market 
participants.''*^  Duke  recommends  that, 
where  divestment  is  required,  the 
Commission  should  continue  its  past 
practice  of  allowing  employees  to  divest 
personal  investments  in  a  manner  that 


'92CP&L  at  23-24. 

193  LPPC  points  out  that  the  term  "affiliate"  is 
used  in  defining  market  participant  but  is  not 
defined  anywhere  in  the  proposed  rule. 

I""  Sierra  Pacific  at  17. 

'■"  Salomon  Smith  Barney  at  5. 

'**  Trans-Elect  at  5  citing  Northern  States  Power 
Co.  V.  FERC.  176  F.3d  1090  (8th  Or.  1999). 


"^Sierra  Pacific  at  16. 

"»W. 

i^One  exception  is  Salomon  Smith  Barney.  It 
argues  that  this  requirement  is  "altogether 
unreasonable,  in  that  it  could  require  the  most 
qualified  directors  and  employees  to  dispose  of 
mutual  funds,  pension  plans  and  old  investments 
whose  tax  base  makes  disposition  unreasonable." 
Salomon  Smith  Barney  at  3. 


844 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


does  not  cause  them  significant 
Bnancial  harir  . 

Most  comm^  snters  agree  that  the  focus 
should  be  on  c  urrent  financial 
interests.-""  S«  veral  commenters  point 
out  that  it  woi  Id  be  virtually  impossible 
for  an  RTO  to  lire  knowledgeable  and 
experienced  e:  nployees  if  the 
Commission  v  ere  to  require  no  past 
financial  conn  ections  to  market 
participants.  1  hey  assert  that  some  of 
the  most  know  ledgeable  candidates  for 
RTO  positions ,  at  least  in  an  RTO's  early 
years  of  opera  ion.  are  likely  to  be 
individuals  w  lo  have  retired  from 
companies  tht  t  are  market  participants 
and  it  is  likely  that  these  individuals 
will  be  receivi  ig  pensions  from  their 
former  employ  ers.  In  situations  like  this, 
NASUCA  urge  s  the  Commission  to 
"exclude  from  this  prohibition  *   *   * 
employee  pen  lion  plans  and  other  post- 
employment  h  enefits  received  while  a 
former  emploj  ee  of  a  market 
participant."  -  "  Others  urge  that  the 
Commission  f(  illow  the  precedent  that 
was  established  in  the  Midwest  ISO 
decision.-"-  Individuals  would  not  be 
automatically  excluded  from  RTO 
employment  o  r  directorships  if  their 
pension  does  i  lot  directly  depend  on  the 
economic  peri  srmance  of  their  former 
employers  [e.f. .,  a  defined  benefit 
pension  plan)  TDU  Systems  suggests 
that  reasonabl  >  exceptions  should  be 
made  "in  the  ( ase  of  defined  benefit 
pension  plans  general  mutual  funds  (as 
opposed  to  utlity/energy  sector  funds) 
that  hold  stocl  or  bonds  of  market 
participants,  o  r  other  similar  financial 
holdings  whei  b  the  holder  cannot  direct 
specific  invest  tnents  or  benefit  directly 
from  stock  peiformance."-"' 

we  asked  whether  there 
'define  the  financial 


In  the  NOPR 
was  a  need  to 
independence 
specific  terms 
almost  all  resp  undents  was  "no."  For 


example,  TDU 


Bi  mi 


-'"With  respect 

Salomon  Smith 

enterprises  do  no 

their  ex-employee  i 

=""  NASUCA  at 

•"-See  Midwest 

FERC  161.250(1?^ 

Duke,  TDU  .Syster 

-•""TDU  System 

-•'"FERCStats.  J 

»"  Avista  at  11. 


requirement  in  more 
'"  The  answer  from 


Systems  recommend  that 


we  issue  a  gen  aral  rule  with  a  set  of 
guidelines  anc  then  allow  for  its 
application  or  a  case-by-case  basis. 
Avista  agrees  i  nd  states  that  any 
financial  inde  )endence  standard 
"require(sl  ca;  e-by-case  consideration  as 
well  as  the  coi  imon  sense  application  of 
the  rule  of  rea  on."  -"^  PJM/NEPOOL 
Customers  sta  es  that  RTOs  will  have 


o  Future  financial  interests, 
py  states  fhat  "[plrivate 
t|nornially.  control  the  lives  of 
."  Salomon  Smith  Barney  at  3. 


the  benefit  of  the  conflict  of  interest 
standards  that  have  been  drafted  for 
each  of  the  functioning  ISOs.  They  also 
recommend  that  the  Commission 
commence  a  separate  rulemaking  on 
this  issue. 

Some  commenters  contend  that  the 
NOPR's  treatment  of  financial 
independence  is  too  narrowly  drawn. 
For  example,  Dynegy  argues  that  while 
ISOs  "may  ostensibly  be  independent  of 
market  participants — they  are  not 
independent  of  the  market  itself."  -"'"  As 
evidence  of  this  phenomenon,  it  points 
to  instances  when  the  California  ISO  has 
tried  to  impose  price  caps  on  energy 
prices.  EPSA  expresses  a  similar  view 
and  points  to  the  price  caps  proposed  by 
ISO  New  England  and  approved  by  this 
Commission  during  the  June  1999  heat 
wave,  when  energy  prices  reached 
$1 ,600  a  megawatt-hour,  as  another 
example  of  undesirable  and 
inappropriate  intervention  by  a 
transmission  provider  in  energy 
markets.  In  crafting  a  definition  of 
independence,  EPSA  urges  the 
Commission  to  require  that  RTOs 
"should  be  indifferent  to  the  price  at 
which  the  commodity  they  transport 
clears  the  market."  -"^ 

Others  argue  that  this  conflict  is 
unavoidable  as  long  as  the  Commission 
imposes  a  requirement  that  RTOs  be  the 
supplier  of  last  resort  for  certain 
ancillary  services.-"**  According  to  these 
commenters,  this  obligation  will  often 
require  that  the  RTO  be  a  buyer  in 
certain  ancillary  service  markets.  If  the 
supplier  of  last  resort  obligation  is  also 
combined  with  a  requirement  that  the 
RTO  buy  efficiently,  then  it  is  inevitable 
that  the  RTO  will  be  interested  in 
whether  the  prices  are  high  or  low  [i.e., 
it  is  no  longer  simply  a  disinterested 
market  operator). 

Active  (Voting)  Ownership  Interests  in 
the  RTO.  a.  By  Individual  Market 
Participants  and  Their  Affiliates.  A 
number  of  commenters  oppose  a  one- 
percent  cap  on  allowed  voting  interests 
of  market  participants  in  RTOs  as  a 
necessary  requirement  for  achieving 
independence.-"^  EEI  states  that  such  a 
cap  is  not  "necessary,  rational  or 
supportable"  for  achieving  the  goal  of 
independence.-'"  It  recommends  that 
the  Commission  allow  market 


ndependent  .System  Operator.  B5 
fl^S).  See  also  Southern  Company. 
s  and  Avista, 
at  39. 
Reg.s.  132.541  at  33,727. 


^^"^  Dynegy  at  35. 

=""EPSA  Reply  Comments  at  12. 

»"See  NEMA  at  19.  See  also  EPSA  Reply 
Comments. 

■"•See.  e.g..  EEI.  Duke,  CP&L  and  PacifiCorp. 

-'"EEI  notes  that  the  NOPR  mentions  the  one 
percent  cap  on  voting  interests  by  market 
participant.s  in  the  National  Grid  Company  in 
England  and  Wales  but  observes  that  there  was  no 
obvious  justirication  given  at  the  time  the  decision 
was  made. 


participants  or  their  affiliates  to  own  up 
to  ten-percent  voting  interests  in  RTOs. 
EEI  also  asks  for  a  clarification  of 
whether  an  ownership  restriction  would 
"«pply  only  to  ownership  in  the  RTO 
itself  or  does  it  also  apply  to  ownership 
interests  in  the  transmission  facilities 
under  the  operational  control  of  the 
RTO."  -"  PJM,  which  is  organized  as  a 
non-profit  limited  liability  corporation 
(LLC),  asks  the  Commission  to  clarify 
whether  its  "members"  would  be 
considered  owners. 

CTA  also  argues  for  a  higher  cap.  It 
states  that  the  NOPR's  emphasis  on 
ownership  is  misplaced.  Instead,  the 
Commission  should  be  concerned  with 
the  "actual  control  over  the  day-to-day 
affairs  of  the  system,  not  some  arbitrary 
percent  ownership  test."  -'-  The 
Alliance  Companies  express  the  concern 
that,  even  though  the  one  percent  cap 
appears  to  have  been  proposed  as  a 
"safe  harbor,"  it  could  quickly  become 
"the  only  port  of  entry  to  Commission 
approval." -'' 

EEI  observes  that  other  government 
agencies  allow  five  or  ten  percent 
ownership  in  voting  shares  before 
assuming  that  these  ownership  interests 
conveyed  control.-'^  For  example,  it 
notes  that  the  SEC  definition  of  an 
"affiliate"  under  PUHCA  is  limited  to 
entities  that  own  or  control  more  than 
five  percent  of  the  voting  stock  of  a 
public  utility.  It  also  observes  that  this 
Commission,  in  determining  whether  a 
company  is  an  affiliate  of  a  natural  gas 
pipeline  or  an  electric  utility,  applies  a 
rebuttable  presumption  of  control  only 
when  a  utility  owns  ten  percent  or  more 
of  a  company's  voting  stock.  Entergy 
states  that  "there  do  not  appear  to  be 
instances  under  U.S.  law  where  one- 
percent  ownership  is  considered  to  give 
rise  to  a  risk  of  control."  -'"^ 

Several  commenters  question  why 
there  should  be  any  limits  on  the 
amount  of  voting  shares  that  can  be  held 
by  a  market  participant.  For  example, 
Allegheny  asserts  that  "(tlhe  desire  to 
maintain  or  obtain  ownership  of 
transmission  assets  by  market 
participants  should  not  be  regarded  as 
an  evil  to  be  avoided  at  all  costs."  -"• 
FP&L  states  that  there  is  no  need  to 


-"  EEI  at  26. 

-^'-•CTAat4. 

-"Alliance  Companies  at  18. 

-'••Most  investor-owned  utilities  agree  with  EEI. 
An  exception  is  Cinergy  which  urges  the 
Commission  lo  incorporate  the  one-percent 
ownership  standard  in  the  final  regulations  "exactly 
as  proposed"  because  such  a  prohibition  "is  vital 
to  preserving  a  RTOs  financial  independence 
characteristic."  Cinergy  at  17. 

-'■'Entergy  at  28. 

-""Allegheny  Reply  Comments  at  10. 
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prohibit  affiliated  transcos.-'^  It  argues 
that  the  Commission  should  allow  100- 
percent  ownership  of  voting  equity  and 
ensure  non-discriminatory  transmission 
access  through  codes  of  conduct  and 
state  commission  oversight,  in  the  case 
of  a  single  state  RTO.  It  observes  that 
"in  the  natiual  gas  industry  there  are 
numerous  transcos  (pipelines)  that  are 
affiliated  with  gas  producers,  marketers 
and/or  distribution  companies  and  there 
is  no  basis  to  conclude  that  this 
structure  would  be  less  likely  to  succeed 
in  the  electric  power  industry."  ^'^ 

Other  commenters  disagree  and  urge 
the  Conunission  to  adopt  even  stricter 
standards  on  ownership  than  those 
presented  in  the  NOPR.-"  For  example, 
APPA  recommends  that  the  final  rule 
prohibit  any  ownership  interests  in 
RTOs  by  market  participants. 220  APPA 
states  that  even  a  one-percent 
ownership  would  represent  an 
unjustifiable  and  unnecessary  exception 
to  the  independence  standard.  South 
Carolina  Authority  agrees  with  APPA 
and  argues  that  the  NOPR  failed  to 
present  a  "public  policy  benefit"  for 
allowing  even  a  de  minimis  ownership 
interest. 221  NASUCA  also  shares  this 
view.  In  addition,  it  asserts  that  as  soon 
as  the  Commission  allows  any 
ownership  by  market  participants  it  will 
be  forced  to  continually  track  the  share 
of  each  market  participant,  including 
affiliates.  NASUCA  argues  that  this 
would  be  "time-consuming,  difficult 
and  expensive"  and  would  represent  the 
very  antithesis  of  the  independent, 
lightly  regulated  structiue  that  the 
Commission  wished  to  foster. 

TDU  Systems  concurs  and  observes 
that  any  ownership  by  market 
participants  will  trigger  the  "chasing 
after  conduct"  regulation  that  the 
Commission  said  it  hoped  to  avoid.222 

In  addition,  TDU  Systems  criticizes 
EEI's  ten  percent  proposal.  TDU 
Systems  asserts  that  EEI  fails  to 


21^  In  contrast,  APPA  states  that  affiliated  transcos 
should  be  allowed  "only  where  such  private 
companies  operate  under  the  direct,  ongoing 
supervision  of  a  strong,  hilly  hinctional  regional 
Independent  System  Operator."  APPA  at  28. 

2'«FP&Lat  26. 

2'"  See.  e.g..  Midwest  Municipals.  APPA.  TDU 
Systems  and  Industrial  Consumers. 

3^  APPA  clarifies  that  it  does  not  oppose  market 
participants  owning  "for-profit"  transcos  if  the 
transcos  come  under  the  supervision  of  strong  fully 
functional  ISOs.  Industrial  Consumers  recommend 
that  a  one-percent  cap  should  be  adopted  in  the 
final  rule  as  a  general  requirement  rather  than  as  a 
possible  safe  harbor.  In  addition,  it  recommends 
that  the  cap  be  calculated  on  a  corporate-wide  basis 
to  avoid  the  situation  of  multiple  affiliates  each 
with  a  one-percent  interest.  See  Industrial 
Consumers  at  30. 

"1  See  South  Carolina  Authority  at  18. 

"'TDU  Systems  at  41  citing  FERC  Stats,  and 
Regs.  132.541  at  31.145. 


understand  the  rationale  for  the  "safe 
harbor"  proposal  in  the  NOPR.  TDU 
Systems  argues  that  the  regulatory 
piupose  of  a  "safe  harbor"  is  to  ensure 
that  "no  case-by-case  review  of  the 
regulatory  agency  is  required. "  -~^ 
Therefore,  TDU  Systems  contends  that  it 
would  be  inappropriate  to  adopt  EEI's 
proposed  ten  percent  because  this 
percentage  is  not  in  the  "safe  harbor" 
but,  as  recognized  by  other  regulatory 
agencies,  raises  a  clear  risk  of  control. 
Consiuner  Groups  supports  this  view 
and  points  to  one  case  in  which  a  court 
decided  that  a  three-percent  ownership 
interest  of  a  company's  common  stock 
was  found  to  be  "sufficient  to  assert 
control  over  the  corporation  because  the 
ownership  of  the  other  common  shares 
was  widely  dispersed."  224 

The  Alliance  Companies,  who 
support  a  ceiling  of  five  percent 
ownership  in  voting  interests  by  market 
participants,  state  that  they  "are  aware 
of  no  practical  means  of  tracking  who 
has  an  ownership  interest  at  a  threshold 
of  less  than  five  percent  "  because  SEC 
regulations  require  reporting  of 
ownership  in  publicly  traded  companies 
only  at  five-percent  ownership  and 
above.  In  contrast,  Cinergy  asserts  that 
enforcing  a  lower  ownership  limit 
should  not  be  a  problem.  It  states  that 
the  Commission  could  keep  track  of 
ownership  interests  "through 
transmission  owners"  representations 
and  subsequent  audits  if  the  need 
arises."  225 

APPA,  which  argues  for  absolute  and 
total  prohibition  on  voting  ownership 
by  market  participants,  asserts  that  even 
with  access  to  SEC  data  it  will  be 
difficult  for  the  Commission  to  keep 
track  of  who  really  owns  voting  shares 
since  they  are  often  registered  in 
"street"  names.  Therefore,  it  urges  the 
Commission  to  impose  a  total 
prohibition  on  ownership  by  market 
participants.  South  Carolina  Authority 
agrees  and  further  argues  that  anything 
less  would  fail  to  achieve  the 
Commission's  characterization  of  an 
RTO  as  entity  in  which  "the  control  of 
transmission  operation  is  cleanly 
separated  from  power  market 
participants."  226  it  concludes  that 
"[t]here  is  nothing  'clean'  about 
permitting  incumbent  transmission 
owners  to  indefinitely  maintain  an 
ownership  interest,  voting  or  otherwise, 
in  the  newly  created  RTO."  22^ 


EPSA  suggests  a  compromise  that 
would  allow  greater  flexibility  with  ■ 

respect  to  initial  ownership  interests.  It 
proposes  tliat  the  Commission  establish 
time  limits  on  voting  ov^mership.  TDU 
Systems  makes  a  similar 
recoinmendation  wijh  respect  to  passive 
ownership.  While  TDU  Systems  states 
that  it  would  prefer  an  absolute 
prohibition  on  market  participants 
owning  voting  shares,  it  suggests  that 
the  Commission  might  consider 
allowing  transmission  owners  to  "hold 
passive,  non-voting  ownership  interests 
in  excess  of  one  percent  as  an 
extraordinary  transition  measure."  22* 
However,  TDU  Systems  recommends 
that  such  interests  be  reduced  to  one 
percent  or  below  in  a  "relatively  short 
period  of  time." 

b.  By  Classes  of  Market  Participants. 
SRP  asserts  that  the  NOPR  is  flawed 
because  it  is  not  sufficient  to  place  a 
limitation  on  the  ov^niership  interests 
that  can  be  held  by  a  single  participant 
and  its  affiliates  while  ignoring  the 
possibility  that  other  owners  may  have 
similar  interests.  SRP  urges  the 
Commission  to  recognize  that  "(a]n 
interest  that  may  be  considered  de 
minimis,  when  viewed  in  isolation, 
could  still  result  in  effective  control 
when  aggregated  for  a  group  with 
common  interests."  229  Therefore,  it 
recommends  that  limits  be  placed  not 
only  on  the  ownership  interests  of  an 
individual  market  participant  but  also 
on  the  ownership  interests  by  other 
market  participants  with  similar 
economic  interests.  SRP  does  not 
recommend  a  specific  percentage  for  a 
group  cap,  but  Industrial  Consumers 
lu^e  the  Commission  to  cap  the  voting 
interests  of  any  group  at  five  percent. 

FP&L  contends  that  there  is  no  need 
for  ownership  caps  for  a  group  of  market 
participants  because  they  will  often 
have  conflicting  economic  interests.  It 
gives  the  example  of  a  group  of 
transmission  owners  with  ownership 
interests  in  an  RTO  who  also  own 
affiliated  power  marketers.  FP&L  argues 
these  marketing  affiliates  will  compete 
against  each  other  and  this  rivalry  will 
mitigate  the  potential  for  collusion 
among  the  parent  companies  that  jointly 
own  the  RTO.  Alliance  Companies  agree 
with  this  view.  They  assert  that  "[ijn 
today's  competitive  power  markets,  all 
market  participants,  including  those 
traditionally  classified  within  the  same 


\ 


"'TDU  Systems  Reply  Comments  at  14 
(italicized  in  the  original). 

"* Consumer  Groups  Reply  Comments  at  8. 

^"Cinergy  at  18. 

-^s  South  Carolina  Authority  at  8  (quoting  from 
FERC  Stats.  &  Regs.  1  32.541  at  33,718  (emphasis 
added  by  the  quoter)). 

--'  South  Carolina  Authority  at  14. 


2^sTDU  Systems  at  42. 

*■""  Salt  River  at  1 1.  United  Illuminating  agrees 
and  states  that  if  the  Commission  "were  to  adopt 
a  higher  de  minimis  standard,  such  as  five  or  ten 
percent  ownership  interest,  it  would  be  relatively 
easy  for  five  or  six  market  participants  owning  such 
percentages  to  control  the  operations  of  an  RTO." 
United  Illuminating  at  39-40. 
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"i  Id. 

2"  UtiliCorp  al  7 

*"  Alliance  Com  )anies  at  19 


confidence  to  other,  non-energy 
industry  investors  that  the  transco  will 
be  a  financial  success. -^^  In  general,  the 
Alliance  Companies  and  other 
commenters  that  share  this  view  take 
the  position  that  a  one-percent  cap  for 
market  participants  will  be  a  major 
impediment  to  the  creation  of  for-profit 
transcos  and  that  the  de  facto  effect  of 
such  a  cap  will  be  to  limit  the  industry 
to  the  ISO  model. 

Passive  (Non- Voting)  Ownership 
Interests  in  the  RTO.  A  number  of 
privately-owned  utilities  stress  that  the 
final  rule  must  distinguish  between 
passive  and  voting  interests  in  RTOs.^^e 
For  example,  while  EEI  is  willing  to 
accept  a  ten-percent  cap  on  ownership 
of  voting  interests  by  individual  market 
participants,  it  states  that  "[tjhere 
should  be  no  limit  on  the  amount  of 
passive  ownership  interest"  because 
"(pjassive  owners  who  lack  voting 
rights  have  no  ability  to  control  the 
firm."  237  Enron/ APX/Coral  Power  also 
support  this  position.  They  urge  the 
Commission  to  "explicitly  and 
unambiguously  allow  incumbent 
utilities  and  other  power  industry 
participants  to  possess  passive  but  not 
controlling  ownership  interests  in  an 
RTO."  238  Southern  Company  states  that 
"[plassive  ownership  of  transmission 
facilities — even  up  to  100  percent — 
should  not  be  a  concern."  ^39  United- 
Illuminating,  while  recommending  that 
the  Commission  allow  passive 
ownership,  recommends  that  we  should 
not  issue  generic  rules  because  passive 
ownership  is  a  "complex  matter  that 

must  be  reviewed  on  a  case-by-case 
basis."  240 

EEI  contends  that  some  of  the 
opposition  to  passive  ownership  by 
market  participants  may  simply  reflect  a 
misunderstanding  of  the  fiduciary 
responsibilities  that  the  board  of  a  for- 
profit  transco  has  to  its  passive  owners. 
EEI  asserts  that,  under  Delaware  law 
and  various  model  statutes,  the 
fiduciary  responsibilities  of  a  for-profit 
transco  board,  its  managers  and  owners 
that  hold  voting  rights  to  a  passive 
owner  are  limited  to  maximizing  the 
value  of  the  transmission  assets  and 
"not  the  value  of  any  other  assets  that 


^■"In  contrast.  APPA  asserts  that  "if  the 
underlying  business  model  is  sound,  investors  will 
come."  APPA  at  36. 

236  See,  e.g..  EEI,  Enron/ APX/Coral  Power  and 
UtiliCorp. 

-'"  EEI  at  26.  EEI  relies  on  a  legal  memorandum 
that  concludes  that  passive  ownership  interests  are 
"necessarily  permissible,  no  matter  how  large  and 
no  matter  what  other  interests  they  are  combined 
with."  EEI  Appendix  H  at  17. 

2i» Enron/ APX/Coral  Power  at  14. 

23'Southe;n  Company  al  42. 

""United  Illuminating  at  7. 


may  be  held  by  the  passive  owner."  241 
According  to  EEI,  a  transco  board  has  no 
fiduciary  obligation  to  take  actions  to 
produce  economic  benefits  for  other 
assets  such  as  generating  units  that 
happen  to  be  owned  by  its  passive 
owners.  Entergy  states  that  if  there  are 
any  lingering  doubts  about  the  fiduciary 
obligation  of  the  board  and  its  voting 
members,  a  provision  could  be  inserted 
in  the  "transco's  limited  liability 
agreement  that  specifically  directed  that 
managers  would  have  no  fiduciary  duty 
to  consider  the  private  interests  of 
members"  and  that  such  a  provision 
would  be  enforceable  under  Delaware 
law.242 

Consumer  Groups,  however, 
questions  the  legal  feasibility  of  this 
approach.  It  cites  to  several  law  review 
articles  which  it  argues  raise  doubts  as 
to  whether  fiduciary  duties  assigned  by 
a  state  law  to  the  directors  of  a 
subsidiary  corporation  can  be  removed 
by  private  agreement.  It  also  cautions 
the  Commission  not  to  get  lost  in  "a 
lawyer's  duel  over  conflicting  citations 
about  the  treatment  of  passive  and 
affiliated  ownership  interests"  when  the 
fundamental  issue  is  the  need  to 
safeguard  independence  and  "avoid  any 
appearance  of  partiality."  243 

EEI  points  to  our  recent  decision  in 
Entergy  Services,  Inc.,  as  demonstrating 
that  the  Commission  recognizes  that 
passive  ownership  is  not  inconsistent 
with  the  independence  principle  under 
the  ISO  principles  of  Order  No.  888.244 
It  asks  that  the  Commission  reach  the 
same  policy  conclusion  for  any  similar 
independence  requirement  in  the  final 
RTO  rule.  In  contrast,  the  South 
Ccirolina  Authority  observes  that  while 
the  Entergy  decision  could  be  read  to 
imply  that  the  Commission  has 
"prejudged  this  issue,"  the  Commission 
should  now  use  the  opportunity  of  this 

NOPR  to  take  another  look  at  the 
issue.245 

EEI  also  points  to  actions  or  policies 
taken  by  other  federal  regulatory 
agencies  that  it  argues  support  its 
contention  that  passive  ownership  does 
not  necessarily  convey  control.  It 
observes  that  the  definitions  of  "holding 
company,"  "affiliate"  and  "subsidiary 
company"  in  PUHCA  are  all  tied  to 
ownership  of  voting  rather  than  non- 
voting shares.  Similarly,  EEI  states  that 
the  FCC  "attribution  rules"  used  to 
determine  when  broadcasters  and  cable 
companies  own  or  control  another 


2-"  EEI  at  26. 
^■'^  Entergy  at  29. 

•**' Consumer  Groups  Reply  Comments  at  9. 
="  EEI  at  26  citing  Entergy  Services.  Inc..  88  FERC 
161.149(1999). 
•^^5  South  Carolina  Authority  al  22. 
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broadcaster  or  cable  company  are  keyed 
to  voting  rather  than  passive  ownership 
interests.  According  to  EEI,  these 
policies  demonstrate  that  other  federal 
regulatory  agencies  do  not  believe  that 
passive  ownership  conveys  control  and 
that  the  Commission  should  adopt  a 
similar  policy. 

EEI  also  contends  that  the 
Commission  has  already  allowed  a 
"passive  economic  interest"  in  all  of  the 
ISOs  that  have  been  approved  to  date. 
Sierra  Pacific  makes  a  similar  argument. 
Sierra  Pacific  contends  that  "profits" 
made  by  an  ISO  go  back  to  the 
transmission  owners  even  though  they 
may  have  relinquished  operational  and 
decisionmaking  control.  It  argues  that 
"this  arrangement  [in  ISOs]  is  the 
essence  of  a  passive  ownership 
interest."  ^^e  j^e  principal  difference  is 
that  "the  passive  ownership  interest  in 
a  Transco  involves  ownership  in  the 
transco  itself  rather  than  the  assets 
operated  by  the  Transco."  ^47  However, 
it  argues  that  in  substance  both  types  of 
interests  are  the  same  since  they  allow 
the  owner  to  share  in  the  profits  derived 
fi-om  operating  their  transmission 
facilities  without  having  any  influence 
over  that  operation.  Sierra  Pacific 
concludes  by  urging  the  Commission  to 
allow  passive  owmership  in  both  types 
of  institutions  to  avoid  creating  "an 
artificial  incentive  in  favor  of  ISOs 
instead  of  Transcos."248 

Enron/ APX/Coral  Power  point  to  the 
example  of  National  Grid  Company 
■(NGC)  in  England  and  Wales  as  a  real 
world  example  of  passive  ownership  of 
a  for-profit  transco  by  market 
participants.  For  several  years  after 
privatization  in  1990,  the  regional 
electricity  companies  (RECs)  were 
allowed  to  own  NGC  but  were 
"expressly  barred  from  participating  in 
day-to-day  management  or  interfering 
with  the  ability  of  NGC  to  fulfill  the 
purpose  of  privatization."  249  However, 
in  reply  comments  TDU  Systems 
contends  that  Enron/ APX/Coral  Power 
fails  to  mention  that  this  passive 
ownership  arrangement  was  terminated 
after  several  years.  Citing  to  a  recent 
interview  with  Galium  McCarthy,  Great 
Britain's  Director  of  Gas  and  Electricity 
Supply,  TDU  Systems  points  out  that 
the  RECs  were  "told  to  divest  these 
interests,  and  did  so."  ^so 

In  contrast,  TDU  Systems  and  others 
ask  the  Commission  not  to  allow  passive 


ownership  in  the  final  rule.^^'  TDU 
Systems  say  that  "the  line  between 
passive  arid  active  ownership  is  often 
not  a  bright  line."  ^^^  As  an  example,  it 
states  that  in  the  recent  Alliance  transco 
filing,  the  divesting  transmission 
owners  "hold  supposedly  passive 
ownership  interests  in  the  Transco,  but 
retain  the  right  to  pass  on  a  number  of 
different  business  transactions."  ^ss 
TDU  Systems  assert  that  if  the 
Commission  opens  the  door  to 
ownership  of  RTOs  by  market 
participants,  it  will  be  forced  to  engage 
in  substantial  "conduct  policing." 
Salomon  Smith  Barney  concius  and 
states  that  passive  ownership  "will 
prove  troublesome  for  both  the  utilities 
and  FERC"  because  it  creates  a  "need  to 
constantly  police  supposedly  passive 
ownership  positions  to  make  sure  that 
they  remain  passive  in  all  respects."  ^^* 

South  Carolina  Authority  echoes  this 
point  It  argues  that  by  allowing  passive 
ovkmership  the  Conunission  would  be 
put  in  the  difficult  job  of  determining 
"how  'passive'  a  particular  'passive 
interest'  really  is."  ^ss  \\  urges  the 
Commission  not  to  compromise  its 
"bedrock  position  on  independence" 
because  it  will  lead  to  "an  endless  series 
of  extensive  battles  over  owmership 
structiue,  corporate  bylaws  and  rules, 
layered  on  top  of  continuing  allegations 
of  discrimination  in  the 
marketplace."  ^se  n  asks  "why  *   *   * 
risk  compromising  the  independence 
principle?"  ^^^ 

Just  as  several  commenters  raise 
Capital  formation  arguments  in  support 
*Rf  the  need  to  allow  some  voting 
interests  by  market  participants,  many 
of  these  commenters  also  raise  similar 
arguments  in  support  of  allowing 
passive  ownership. ^ss  in  general,  they 
contend  that  cxurent  owners  are  not 
likely  to  sell  transmission  assets 
voliuitarily  to  others  if  selling  leads  to 
a  large  capital  gains  tax  payment.  They 
contend  that  passive  ownership 
provides  a  creative  way  to  allow  transfer 
of  grid  operations  to  an  independent 
party  while  reducing  the  tax  burden  on 
current  transmission  owners. 

In  contrast.  Consumer  Groups  asserts 
that  there  are  mechanisms  other  than 
passive  ownership  that  would  "permit 
'divestitiu-e'  without  tax  consequences" 
and  that  an  important  advantage  of 
these  other  mechanisms  is  that  they 


2«8Sierra  Pacific  at  11. 

^*-'  Id. 

"B  Sierra  Pacific  at  12. 

2*9Enron/APX/Cora]  Power  at  14. 

250  XDU  Systems  Reply  Comments  at  22. 


251  See.  e.g..  APPA,  Indtistrial  Consumers  and 
South  Carolina  Authority. 
"2  TDU  Systems  at  41. 
"3  Entergy  at  42. 

25-1  Salomon  Smith  Barney  Reply  Comments  at  15. 
255  South  Carolina  Authority  at  21. 
"^W.  at  24. 

257  Id. 

258  See,  e.g.,  Entergy  and  Southern  Company. 


would  "better  assiue  independence."  ^^^ 
As  one  example,  Consumer  Groups 
asserts  that  a  vertically  integrated  utility 
could  spin  off  its  transmission  assets  to 
its  shareholders.  While  recognizing  that 
the  IRS  Code  seems  to  eliminate  the 
favorable  tax  treatment  if  the  spim-off 
corporation  is  sold  within  two  years  of 
the  original  distribution,  Consumer 
Groups  states  that  this  is  a  rebuttable, 
not  an  absolute,  prohibition  and  that  a 
recent  IRS  proposed  rule  seems  to 
suggest  that  favorable  tax  treatment 
could  be  retained  if  the  spin-off  of 
transmission  assets  is  done  in  response 
to  regulatory  mandates.  South  Carolina 
Authority  raises  a  different  argiunent 
against  regulatory  policies  to 
accommodate  passive  ownership.  It  asks 
why  the  Commission  should  feel 
obligated  to  minimize  the  federal 
corporate  income  tax  responsibilities  of 
privately  owned  utilities. 

Several  commenters  recommend  that 
we  accept  passive  ownership  at  least  as 
a  necessary  transition  device.  For 
example,  Enron/ APX/Coral  Power  state 
that  "there  will  likely  need  to  be  some 
^ears  of  passive  ownership  by  industry 
participants  before  the  RTOs  will  have 
demonstrated  their  viability  as  stand- 
alone transmission  businesses  that  can 
successfully  be  taken  public."  2"°  ISO- 
NE,  which  favors  a  single  grid  company 
for  all  of  New  England,  observes  that 
because  of  "tax  and  other 
considerations,  current  owners  of 
transmission  assets  may  wish  to  avoid 
immediate  divestiture,  and  may  wish  to 
retain  indirect  ownership."  ^^i  Salomon 
Smith  Barney  predicts  that  most  utilities 
will  want  to  dispose  of  passive  and 
minority  interests  over  time.  NECPUC, 
representing  the  six  New  England 
commissions,  echoes  this  point.  It  states 
that  the  Commissipn  may  have  to  accept 
"[tjransitional  periods  in  which  the 
ownership  interests  of  market 
participants  are  phased  out  over  time." 
U  such  transitions  are  allowed,  NECPUC 
lu^es  us  to  ensure  that  they  are 
"carefully  monitored."  ^^^  TDU 
Systems,  as  noted  earlier,  recommends 
that  passive  ownership  should  be  used 
only  as  an  "extraordinary  transition 
measure"  and  should  be  allowed  only 
for  a  short  period  of  time. 

RTO  Governing  Boards.  Many 
commenters  recommend  that 
membership  on  RTO  governing  (i.e., 
decisional)  boards  be  limited  to  non- 
stakeholders. ^^^  For  example,  the  Justice 


"»  Consumer  Groups  Reply  Comments  at  11. 
260  Enron/ APX/Coral  Power  at  14. 
2»'  ISO-NE  at  20. 
»2  NECPUC  at  11. 

263  See.  e.g..  Advisory  Committee  ISO-NE.  APX. 
Avista.  Desert  STAR.  Industrial  Consumers.  PJM, 
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s  the  Commission  to 
all  market  participants 
on-making  role.  It  says 
ch  assures  "a  clean 
"  264  If  stakeholders  are 
governing  board,  the 
recommends  that 
.e.,  non-stakeholders) 

a  majority  of  the 
1  nembers  and  that  the 
nles  not  allow  vetoes  by 
■  stakeholders.  Most 
support  an 
recommend  that  the 
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of  the  participants, 
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Midwest  Municipals, 
that  the  Commission 
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tie! 


Other  commi  inters  state  that  a  danger 


of  non-stakeho 


der  boards,  such  as  those 


already  approv  3d  by  the  Commission  for 
several  ISOs,  is  that  they  become 
isolated  and  sometimes  unresponsive  to 
stakeholder  concerns.  UtiliCorp,  for 
example,  asserl  s  that  "one  of  the  most 
frequenUy  heai  d  criticisms  of  the  ISOs 
ciurently  in  ex  stence  is  their 
uiuesponsiven  (ss  and  lack  of 
accountability.  '  -*''  Several  other 
commenters  ec  lo  this  concern  and 
recommend  thiit  an  independent  board 
be  required  to  (  onsult  formally  and 
informally  wit]  i  advisory  committees  of 
stakeholders  (/  e.,  a  two-tier  form  of 
governance).  For  example,  the  Midwest 
Municipals  rec  ommend  that  RTOs  with 
non-stakehold(  r  boards  "be  required  to 
have  a  senior  n  lanagement  or  advisory 
committee  mac  e  up  of  market 
participants  frc  m  each  relevant  market 
sector  and  sub(  irdinate.  issue  oriented 
committees  "  similar  to  those  that  exist 
in  the  PJM,  Ne'  v  York  and  New  England 
IS0s.-*6  STDUi;  recommends  that  if  a 
non-stakehold«  r  board  is  formed  "it 
must  be  accom  janied  by  some  action 
forming  mecha  lism  that  forces  the 
board  to  listen  ind  consider  the 
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-"  UtiliCorp  at  1 

-**  Midwest  Mur  cipals  at  19, 
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na  Authority  and  UtiliCorp.  In 
adopt  the  convention 
I  lat  a  non-stakeholder  is 

non-market  participant.  See 
.<)ats.  and  Regs.  1  32.541  at 


at  4.  The  Southern 
if  the  Commission  requires 
s  RTOs  that  are  ISOs.  then 
owners  the  right  to 
nte  standards"  for  the  RTO  and 
if  the  RTO  fails  to  meet  these 
Company  at  40—41. 


concerns  of  all  members  or  stakeholders 
in  the  RTO."  ^f'^ 

EPSA  urges  the  Commission  to  pay 
close  attention  to  the  composition  and 
functions  of  any  committee  structme 
that  operates  underneath  a  governing 
board  because  independent  governance 
"does  not  stop  at  the  ISO  board."  -**  It 
contends  that  this  is  necessary  for 
independence  because  advisory 
committees  of  stakeholders  will  often 
have  de  facto  decisionmaking  power. 
Dynegy  makes  specific 
recommendations  for  any  stakeholder 
committees  that  operate  below  and 
report  to  an  RTO  board.  It  recommends 
that  such  committees  be  governed  by 
"segment  voting" — each  industry 
segment  would  have  a  proportional 
vote;  each  market  participant  would 
have  to  choose  to  participate  in  one 
market  segment;  and  the  votes  within  a 
segment  would  be  split  among  however 
many  entities  choose  to  participate  in 
that  segment.  It  observes  that  this 
approach  has  been  adopted  or  proposed 
in  the  PJM,  NEPOOL  and  New  York 
ISOs. 

Other  commenters  urge  us  not  to 
prohibit  stakeholder  or  hybrid  boards 
consisting  of  stakeholders  and  non- 
stakeholders  such  as  the  one  that  exists 
in  California.  Cal  ISO,  noting  that  it  is 
the  only  FERC-jurisdictional  ISO  with  a 
stakeholder  board,  states  that  "[t]he  Cal- 
ISO  stakeholder  board  has  worked"  and 
urges  us  to  confirm  the  acceptability  of 
a  stakeholder  board  in  the  final  rule  if 
the  board  is  structured  to  ensure  that  no 
market  participant  or  class  of  market 
participants  can  control  the  decisions  of 
the  RTO.-69  Dairyland  points  out  that 
the  Conunission  has  encouraged  and 
approved  stakeholder  boards  imder  the 
independence  principle  for  ISOs  in 
Order  No.  888.2^0  Dynegy  recommends 
a  hybrid  governing  board  with 
"disinterested"  (i.e.,  non-stakeholder) 
members  comprising  one-third  of  the 
board  and  stakeholder  members 
comprising  the  remaining  two-thirds. 2^' 


267STDUGat7-8. 
=»»EPSAat  15. 


^''Cal  ISO  at  15.  Cal  ISO  points  out  that  this  has 
been  achieved  through  a  board  of  governors  in 
which  (1)  no  one  voting  class  is  able  to  block  or  veto 
an  action,  and  (2)  no  two  classes  together  are  able 
to  form  a  sufficient  majority  to  make  decisions,  and 
(3)  no  entity  (including  its  affiliates  and 
subsidiaries)  is  able  to  participate  in  more  than  one 
voting  class.  See  Attachment  A-1  of  Cal  ISO. 

-™"A  governance  structure  that  includes  fair 
representation  of  all  types  of  users  would  help  to 
ensure  that  the  ISO  formulates  policies,  operates  the 
system,  and  resolves  disputes  in  a  fair  and  non- 
discriminatory manner."  Order  888,  FERC  Stats, 
and  Regs.  1  31.036  at  31,730-731 

-"  Dynegy  recommends  that  five  "segments"  for 
the  stakeholder  representatives:  transmission 
owners,  transmission-dependent  utilities. 


However,  it  observes  that  mandated 
stakeholder  representation  would  be 
"inappropriate"  for  an  RTO  that  is  a  for- 
profit  transco.  California  Board  urges  us 
to  allow  a  variety  of  governance  forms 
including  stakeholder  boards  "until  and 
unless  experience  shows  that  one  form" 
is  clearly  superior  to  other  forms  of 
governance.-''-  TXU  Electric  states  that 
"stakeholder  representation  is  a 
legitimate  form  of  governance  for  a 
regional  transmission  organization" 
and,  in  fact,  is  the  required  form  of 
governance  under  the  recently  enacted 
Texas  electric  restructuring  statute.2^' 

Role  of  State  Agencies.  Commenters 
express  a  wide  range  of  opinions  on  the 
appropriate  role  of  state  agencies.  The 
comments  fall  generally  into  two 
categories:  the  role  of  state  agencies 
during  the  developmental  stage  and  the 
role  of  state  agencies  after  an  RTO 
begins  operating. 

Many  commenters  believe  that  state 
commissions  and  other  state  agencies 
should  have  a  major  role  in  RTO 
development.  NARUC  argues  that  state 
commissions  "should  fully  participate 
in  RTO  formation  and  development."  ^74 
State  commissions  generally  take  the 
position  that  their  involvement  is 
important  because  the  size,  scope  and 
functions  of  an  RTO  will  be  critical  for 
the  success  of  their  state-by-state  retail 
choice  programs.-^'  NECPUC  notes  that 
it  had  an  important  role  in  shaping  the 
design  of  the  ISO-NE  before  any  formal 
filing  was  made  at  the  Commission. 
Nine  Commissions,  representing  state 
commissions  from  the  East-Central, 
Midwest  and  Southwest  regions,  gives  a 
specific  example  of  how  the 
Commission  should  defer  to  state 
commissions.  They  state  that  if  a  critical 
mass  of  state  commissions  in  their 
region  reach  agreement  on  the 
appropriate  boundaries  for  an  RTO,  then 
FERC  "should  provide  deference  to  that 
collective  state  determination."  ^^^ 

Other  commenters  outside  of  the  state 
regulatory  community  also  address  the 
issue  of  the  appropriate  role  for  state 
commissions.  For  example,  Enron/ APX/ 
Coral  Power  say  that  state  regulators  and 
politicians  should  play  a  role  in 
encouraging  local  transmission  owners 
to  join  RTOs  but  "[t]he  role  of  states 
*   *   *  should  extend  no  further."  -'''' 

Once  an  RTO  becomes  operational, 
Enron/ APX/Coral  Power  argue  that  state 
commissions  should  have  no  special 


marketers,  end-users  and  independent  power 
producers.  Dynegy  at  42. 

-'-  California  Board  at  6. 

"1  TXU  Electric  at  9. 

^'-iNARUCatll. 

-^'  See.  e.g.,  Illinois  Commission. 

2™  Nine  Commissions  at  6. 
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role  and,  in  fact,  the  RTO  "should  be 
protected  from  local  interference."  Their 
argument  for  minimizing  the  role  of 
state  agencies  is  that  "no  other 
commercial  activity  (with  the  possible 
exception  of  telecommunications]  is 
more  intrinsically  in  interstate 
commerce."  Conlon,  the  former 
President  of  the  California  Public 
Utilities  Commission,  expresses  a 
similar  view  ("local  control,  although 
desirable  from  a  states'  rights 
standpoint,  should  be  sacrificed  to  get 
interstate  control  of  the  entire 
interconnection.")  "* 

On  the  issue  of  voting  rights  for  state 
commissions,  Eiuon/APX/Coral  Power 
argues  that  it  would  be  inappropriate  for 
any  state  commission  to  be  a  voting 
member  of  an  RTO.  Their  rationale  is 
that  the  state  commission  would  lose  its 
ability  to  monitor  the  relationship 
between  the  RTO  and  any  entity  that 
may  be  serving  the  state's  domestic  load 
if  it  is  also  a  voting  member  of  the  RTO 
board.  NECPUC  expresses  a  similar  . 
view.  While  recommending  that  state 
commissions  have  extensive 
conmiimication  with  the  RTO  and  its 
participants,  it  concludes  that  state 
commissions  "should  not  have  a  vote  in 
the  governance  of  the  ISO  New 
England."  ^^^  Arizona  Commission  says 
that  states  should  have  the  right  of  ex 
officio  membership  but  that  "FERC 
should  not  force  the  states  to  be  voting 
members."  ^so  ISO-NE  also  shares  this 
view.  It  contends  that  it  would  be 
"awkward"  for  a  state  official  to  serve 
as  a  voting  director  of  an  RTO  for 
several  reasons.  First,  it  could  create  a 
conflict  between  the  state  official's 
duties  as  an  RTO  board  member  and  his 
or  her  regulatory  or  administrative 
duties  at  the  state  level.  ISO-NE  argues 
that  many  state  conflict  of  interest  laws 
may  expressly  prohibit  such  service 
because  of  the  conflicts  it  would 
create.^*'  Second,  in  the  case  of  a 
multistate  RTO,  it  may  difficult  for  an 
official  from  one  state  to  vote  for 
decisions  that  are  good  for  the  residents 
of  all  the  states  served  by  the  RTO. 
Third,  the  solution  of  having  a  board 
member  from  each  state  "could  create 
gridlock  or  unwieldy  boards."  ^82 

Florida  Commission  makes  a 
distinction  between  for-profit  and  non- 


profit RTOS.  It  says  that  it  would  be 
inappropriate  for  members  of  a  state 
regulatory  body  or  other  state  officials  to 
serve  on  the  board  of  a  for-profit 
transco.  However,  Florida  Commission 
believes  that  it  may  be  appropriate  for 
a  state  commissioner  to  serve  on  the 
board  of  a  non-profit  RTO  if  disputes 
involving  the  RTO  and  other  parties  do 
not  come  before  the  state  commission. 

Washington  Commission  expresses  a 
different  view.  In  its  opinion,  the  role  of 
state  commissions  should  vary 
depending  on  the  type  of  board.  It 
recommends  that  state  involvement 
could  be  limited  to  the  selection  of  the 
non-affiliated  board  members  for  a  non- 
stakeholder  or  hybrid  board.  In  contrast, 
if  there  is  a  stakeholder  board, 
Washington  Commission  urges  that 
states  be  granted  "voting  member 
status."  In  the  case  of  a  for-profit 
transco,  it  urges  the  Commission  to 
require  a  formal  advisory  role  for  the 
states. 

Section  205  Filing  Rights.  Many  lOUs 
and  public  systems  oppose  the  NOPR's 
proposal  to  require  that  RTOs  have 
"exclusive  and  independent  authority  to 
file  changes  to  its  transmission  tariff 
with  the  Commission  imder  section  205 
of  the  Federal  Power  Act."  -*'  In 
contrast,  those  who  support  the 
proposal  assert  that  it  is  a  necessary  and 
logical  implication  of  the  Commission's 
previously  stated  policy  that  the 
"[aluthority  to  act  imilaterally  *  *  *  is 
a  crucial  element  of  a  truly  independent 
ISO."  28^  SRP  recommends  that  "the 
need  for  an  RTO  to  independently 
administer  its  own  tariff  must  be 
balanced  against  the  need  for  individual 
transmission  owners  to  maintain  control 
over  their  ability  to  recover  their 
revenue  requirements  and  meet  their 
debt  service  obligations."  -*' 

Those  who  oppose  the  proposal  focus 
on  the  case  of  an  RTO  that  is  an  ISO. 
Transmission  ISO  Participants  argues 
that  the  proposal  is  bad  law  and  bad 
policy.  Citing  the  Supreme  Court 
decision  in  United  Gas  Pipe  Line  Co.  v. 
Mobile  Gas  Service  Corp.,^^  it  asserts 
that  the  Commission  does  not  have  the 
legal  authority  to  grant  section  205  filing 
rights  to  an  ISO.  It  contends  that  the 
FPA  grants  this  fundamental  right  to 
transmission  owners  that  are  public 
utilities.  While  a  transmission  owner 


may  "voluntarily  cede"  this  right  to  an 
ISO,  the  Commission  cannot  compel  a 
transmission  owner,  either  directly  or 
indirectly,  to  give  up  this  legal  right. 
Puget  Sound  argues  that  the  proposal 
would  have  the  effect  of  reducing  the 
transmission-owning  utility  to  little 
more  than  a  "bystander"  and  could 
constitute  an  illegal  "taking"  under  the 
Fifth  Amendment  of  the  U.S. 
Constitution. 

Transmission  ISO  Participants  also 
claims  that  the  Commission's  previous 
decisions  in  this  area  have  not  been 
consistent.  It  asserts  that  the 
Commission  "required  transmission 
owners  to  cede  their  section  205  rights 
to  the  ISO  in  our  order  approving  the 
PJM  ISO."  287  But  it  points  to  the  fact  in 
a  1997  California  ISO  order  that  the 
Conunission  seemed  to  establish  a  much 
smaller  role  for  the  ISO  ("the  ISO  is 
responsible  for  only  collecting  the 
revenue  requirement.")  ^^  Furthermore, 
it  notes  that  in  this  same  order  the 
Commission  decided  to  set  all  rate 
design  and  rate  methodology  issues  in 
the  dockets  established  for  the  filings 
made  by  the  transmission  owners,  and 
not  in  a  docket  for  the  transmission 
tariff  filing  made  by  the  ISO.^s^ 

Many  commenters  also  address 
whether  it  would  be  practical  to  give 
RTOs  FPA  section  205  filing  rights  for 
transmission  rate  design  and  terms  and 
conditions  that  directly  affect  access 
while  transmission  owners  would  retain 
section  205  rights  for  overall  revenue 
requirements.  A  number  of  commenters 
say  that  this  distinction  is  imworkable 
because  the  two  are  inextricably 
connected  (i.e.,  changes  in  rate  design 
can  have  major  impacts  on  revenue 
collections).  2** 

However,  other  commenters  argue 
that  the  Commission  caimot  realistically 
expect  an  RTO  to  be  a  neutral  and 
unbiased  transmission  provider  unless 
the  RTO  has  full  legal  authority  to 
propose  changes  in  its  own  transmission 
tariff. 29'  PJM  states  that  "its  ability  to 
function  would  be  severely  hindered" 
unless  it  has  the  ability  to  unilaterally 
make  tariff  filings.  It  points  to  several 
recent  instances  of  emergency  filings 
with  us  as  examples  of  why  it  must  have 
its  own  independent  filing  authority 
without  getting  the  prior  approval  of 


2'*  Conlon  states  that  these  are  his  views  and  are 
not  necessarily  the  views  of  any  present  or  former 
Comniissioners  or  staff  of  the  California  PUC. 

"9  NECPUC  at  9. 

2*"  Arizona  Commission  at  5. 

28'  In  contrast,  Reliant  recommends  that  "state 
officials  should  serve  as  board  members  in  order  to 
avoid  conflicts  in  future  decisions."  It  appears  that 
Reliant  is  referring  to  future  decisions  of  the  state 
agencies.  Reliant  at  5. 

282  ISO-NE  at  3. 


2»3  See,  e.g..  AEP,  Alliance  Companies,  CMUA, 
Duke,  Florida  Power  Corp..  LPPC,  Metropolitan, 
Midwest  Municipals,  Montana-Dakota  and 
Southern  Company. 

2»«  Citing  NEPOOL,  79  FERC  1 61,974  at  62,585 
(1997).  See.  e.g..  PFM,  Cal  ISO,  Industrial 
Consumers,  Montana  Commission,  NECPUC  and 
NASUCA. 

285  SRP  Reply  Comments  at  1 2. 

288  350  U.S.  332(1956). 


28'  Transmission  ISO  Participants  at  20. 

2»»Quo/ing8]  FERC  161,122  at  61 ,506  (1997). 

2»»  However,  the  California  ISO  asserts  that  it  has 
"exclusive  and  independent"  authority  "to  modify 
the  design  of  rates  for  transmission  and  ancillary 
services."  See  Cal  ISO  at  18.  ^ 

2*'  See,  e.g..  EEI,  Transmission  ISO  Participants 
and  Southern  Company. 

2«'  See.  e.g.,  Cal  ISO,  PJM  ISO,  Industrial 
Customers,  Montana  Commission,  NECPUC  and 
NASUCA. 
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RTOs,  such  as  transcos,  that  have 
ownership  interests.  For  these  types  of 
RTOs,  we  will  have  to  examine  how 
ownership  of  the  RTO  by  market 
participants  could  affect  the 
independence  of  its  decisionmaking 
process. 

Who  Is  a  Market  Participant?  The 
overall  purpose  of  the  independence 
standard  in  the  Final  Rule  is  to  ensure 
that  an  RTO  will  provide  transmission 
service  and  operate  the  grid  in  a  non- 
discriminatory manner.  Equal  access 
requires  RTOs  to  be  independent. 
Implementation  of  this  standard  then 
requires  answering  the  question: 
independence  fi-om  whom?  Our  logic  in 
the  NOPR,  which  we  have  adopted  in 
the  Final  Rule,  is  to  define  a  group  of 
entities,  referred  to  as  market 
participants,  whose  economic  or 
commercial  interests  are  likely  to  be 
affected  by  an  RTO's  decisions  and 
actions. 

Commenters  provided  many  helpful 
comments  on  the  definition  of  market 
participant  that  was  proposed  in  the 
NOPR.  As  noted  in  the  summary,  the 
commenters  generally  fall  into  two 
broad  categories:  those  who  argue  that 
the  NOPR  definition  is  too  broad  and 
those  that  argue  that  it  is  too  narrow.  We 
find  that  these  views  were  not  always 
inconsistent  since  the  commenters  were 
often  discussing  different  aspects  of  the 
definition.  After  a  careful  review  of  the 
comments,  we  conclude  that  it  is 
necessary  to  change  the  definition  of  a 
market  participant  that  was  proposed  in 
the  NOPR.  The  revised  definition  at 
section  35.34(b)  is: 

(2)  Market  participant  means: 

(i)  Any  entity  that,  either  directly  or 
through  an  afHiiate,  sells  or  brokers  electric 
energy,  or  provides  transmission  or  ancillary 
services  to  the  Regional  Transmission 
Organization,  unless  the  Commission  finds 
that  the  entity  does  not  have  economic  or 
commercial  interests  that  would  be 
significantly  affected  by  the  Regional 
Transmission  Organization's  actions  or 
decisions;  and 

(ii)  Any  other  entity  that  the  Commission 
finds  has  economic  or  commercial  interests 
that  would  be  significantly  affected  bythe 
Regional  Transmission  Organization's  actions 
or  decisions. 

(3)  Affiliate  means  the  definition  given  in 
section  2(a)(ll)  of  the  Public  Utility  Holding 
Company  Act  (15  U.S.C.  79b(a)(ll)). 

Before  discussing  how  this  definition 
is  different  from  the  NOPR  definition,  it 
is  useful  to  consider  why  a  definition  of 
market  participant  is  needed  in  the  first 
place.  It  is  the  Commission's  view  that 
an  RTO  must  be  independent  of  any 
entity  whose  economic  or  commercial 
interests  could  be  significantly  affected 
by  the  RTO's  actions  or  decisions. 
Without  such  independence,  it  will  be 


difficult  for  an  RTO  to  act  in  a  non- 
discriminatory maimer.  Therefore,  the 
definition  focuses  on  those  entities 
whose  economic  and  commercial 
interests  can  be  significantly  affected  by 
the  RTO's  behavior.  However,  it  should 
be  emphasized  that  the  definition  of  a 
market  participant  is  simply  a  starting 
point  for  implementing  the 
independence  standard.  The  definition 
is  used  as  a  reference  point  for 
establishing  limits  on  ownership  (i.e., 
an  RTO's  ownership  of  market 
participants  and  market  participants' 
ownership  of  an  RTO)  and  standards  for 
independent  decisionmaking  or 
governance.  As  discussed  below,  the 
fact  that  a  particular  participant  is 
defined  as  a  market  participant  does  not 
preclude  it  from  having  any  active  or 
passive  ownership  interest  in  an  RTO. 

We  agree  with  many  commenters  that 
the  NOPR  definition  was  too  broad  in 
defining  a  market  participant  to  be  "any 
entity  that  buys  or  sells  electric  energy 
in  the  RTO's  region  or  in  any 
neighboring  region  that  might  also  be 
affected  by  the  RTO's  actions."  As 
several  commenters  pointed  out,  a 
literal  reading  of  this  definition  would 
make  market  participants  of  every 
residential,  commercial,  industrial  and 
wholesale  electric  customer  in  the  RTO 
region  and  some  neighboring  regions. 
This  is  clearly  too  encompassing  and 
was  not  our  intent.  We  therefore  are 
narrowing  the  definition  of  a  market 
participant  in  the  Final  Rule  to  include 
those  who  sell  or  broker  electric  energy 
but  not  those  who  buy  electric  energy. 

We  recognize,  however,  that  there 
may  be  circumstances  where  buyers  of 
electric  energy  could  buy  a  controlling 
interest  in  a  for-profit  RTO  and 
manipulate  its  access  and  curtailment 
decisions  to  their  advantage.  Such  an 
outcome  would  clearly  be  inconsistent 
with  the  independence  standard. 
Therefore,  as  a  backstop,  we  are  adding 
paragraph  (b)  to  the  definition  ("any 
other  entity  that  the  Commission  finds 
has  economic  or  commercial  interests 
that  would  be  significantly  affected  by 
the  RTO's  actions  or  decisions").  The 
addition  of  this  paragraph  allows  us,  on 
a  case-by-case  basis,  to  consider 
whether  particular  buyers  of  electric 
energy  (or  any  other  entity)  could 
manipulate  an  RTO's  decisions  to  the 
disadvantage  of  other  RTO  customers. 

We  are  also  dropping  the  phrase  "in 
the  RTO's  region  or  in  any  neighboring 
region  that  might  also  be  affected  by  the 
RTO's  actions."  Given  the  high  degree 
of  integration  within  the  Eastern  and 
Western  Interconnections,  the  grovrth  of 
transactions  involving  buyers  and 
sellers  separated  by  hundreds  of  miles 
and  the  participation  of  energy  concerns 


Federal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


851 


in  multiple  markets,  we  conclude  that  it 
would  be  virtually  impossible  to  apply 
a  geographically  delineated  standard. 
However,  we  will  consider  requests  for 
waivers  from  entities  in  other 
Interconnections  who  can  demonstrate 
that  their  economic  or  commercial 
interests  would  not  be  significantly 
affected  by  the  RTO's  actions  or 
decisions. 

We  are  also  making  one  other  change 
to  the  NOPR  definition  to  expand  its 
scope.  Paragraph  (a)  expands  the  NOPR 
definition  by  including  entities  that 
provide  transmission  or  ancillary 
services  to  an  RTO.  We  believe  that  it 
would  compromise  an  RTO's 
independence  if  one  or  more 
transmission  owners  could  influence 
the  RTO's  decisions  to  the  detriment  of 
other  market  participants.  Therefore,  it 
is  appropriate  to  include  providers  of 
transmission  service  as  market 
participants. 29''  With  regard  to  the 
creation  of  RTOs  that  are  transcos,  we 
have  developed  policies  on  the  level  of 
ownership  that  market  participants  may 
possess,  as  discussed  below,  in  order  to 
ensiu'e  that  the  operating  decisions  of 
the  RTO  are  truly  independent  and  non- 
discriminatory. 

We  believe  that  it  is  necessary  to 
include  ancillary  service  providers  as 
market  participants  since  the  RTO  is  the 
supplier  of  last  resort  for  ancillary 
services.  As  a  consequence,  the  RTO  is 
likely  to  have  considerable  discretion  in 
defining  the  types  and  quantities  of 
ancillary  services  needed  and  how  they 
will  be  procured  (e.g.,  market  design). 
An  RTO's  decisions  in  any  of  these 
dimensions  can  have  major  economic 
effect  on  one  or  more  providers  of  such 
services.  Therefore,  we  define  these 
entities  as  market  participants  to  ensure 
that  they  are  not  in  a  position  to 
influence  the  RTO's  decisions  to  their 
own  advantage. 

Several  other  commenters  urged  us  to 
include  distribution  entities  as  market 
participants.  At  present,  most 
distribution  entities  provide  a  bundled 
service.  The  bundled  service  includes 
the  sale  of  electric  energy  as  well  as  the 
delivery  of  this  electric  energy  over 
local  distribution  facilities.  Since  these 
traditional  distribution  entities  are 
selling  electric  energy,  they  would  be 


2"^  It  is  conceivable  that  RTO  A  might  provide 
transmission  service  to  a  neighboring  RTO  B.  In 
such  a  situation,  RTO  A  would  be  considered  a 
market  participant.  RTO  A  might  also  acquire 
ownership  interests  in  RTO  B  as  a  first  step  towards 
consolidation  of  the  two  RTOs.  We  would 
anticipate  granting  a  waiver  to  RTO  A  from  a 
market  participant  definition  and  any  associated 
ownership  restrictions  if  we  had  reason  to  believe 
that  the  waiver  could  lead  to  a  larger  and  more 
effective  RTO. 


considered  market  participants  under 
the  definition. 

However,  several  commenters  pointed 
out  that  a  new  type  of  distribution  entity 
is  likely  to  emerge  with  the  spread  of 
retail  competition.  This  type  of 
distribution  entity  would  simply 
transmit  electric  energy  over 
distribution  facilities  for  others  and 
would  not  sell  electricity. 

The  issue  is  whether  this  type  of  pure 
distribution  entity  should  be  considered 
a  market  participant.  Several 
commenters  pointed  to  the  danger  of 
allowing  one  or  two  distribution  entities 
to  control  an  RTO.  Their  concern  is  that 
these  distribution  entities  could  use 
their  control  over  the  RTO  to  favor  their 
distribution  facilities  over  the  facilities 
of  non-affiliated  distribution  entities 
when  the  RTO  has  to  choose  among 
competing  requests  for  transmission 
service  or  alternative  ciulailment 
actions.  Other  commenters  minimize 
this  risk  and  argue  that  distribution 
entities  should  be  allowed  to  own  RTOs 
because  there  are  economies  in  having 
a  single  entity  provide  total  delivery 
service  (i.e.,  transmit  electric  energy  at 
high  and  low  voltages).  The 
Commission  does  not  wish  to  create 
impediments  to  the  efficient  integration 
of  transmission  and  distribution 
facilities.  Therefore,  we  will  not  include 
pure  distribution  entities  in  paragraph 
(a)  of  the  market  participant  definition. 
However,  if  we  are  presented  with 
evidence  that  a  distribution  entity  is 
able  to  influence  an  RTO's  actions  or 
decisions  to  the  disadvantage  of  other 
users,  we  may  find  such  a  distribution 
entity  to  be  a  market  participant  under 
paragraph  (b)  of  the  definition. 
Paragraph  (a)  of  the  revised  definition 
defines  all  sellers  of  electric  energy, 
whether  retail  or  wholesale,  as  market 
participants.  Several  commenters  urge 
us  to  exclude  retail  providers  of  last 
resort  from  the  definition.  These  are 
entities  that  are  required  by  state 
commissions  or  state  law  to  be  backup 
suppliers  to  retail  customers  who 
choose  not  to  switch  suppliers  in  a 
state-mandated  retail  competition 
program.  We  have  decided  to  include 
such  entities  in  the  market  participant 
definition  because  they  are  sellers  of 
electric  energy.  However,  the 
obligations  and  responsibilities  of  such 
entities  are  still  being  developed  on  a 
state-by-state  basis.  As  a  consequence, 
even  though  such  entities  may  be 
generically  referred  to  as  "suppliers  of 
last  resort,"  their  responsibilities  and 
incentives  may  vary  widely.  The 
Commission  believes  that  certain 
factors,  (e.g.,  an  entity's  sole  electric 
sales  are  made  to  satisfy  a  state 
requirement  and  it  does  not  compete  for 


retail  load)  would  support  a  finding  that 
the  entity  is  not  a  market  participant. 

NEPCO  et  al.  point  to  the  problem  of 
incumbent  utilities  that  have  tried  to 
divest  themselves  of  generating  assets^ 
but  have  not  yet  succeeded.  They  say 
that  this  is  likely  to  be  a  particular 
problem  for  utilities  that  own  minority 
interests  in  nuclear  plants  since  it  is 
currently  difficult  to  sell  such  interests. 
NEPCO  et  al.  request  that  they  not  be 
automatically  deemed  a  market 
participant  because  of  these  ownership 
interests.  Once  again,  we  will  entertain 
requests  for  exemption.  For  example,  we 
would  be  willing  to  give  an  exemption 
if  the  ciurent  owner  could  clearly 
demonstrate  that  it  has  transferred  to 
non-affiliated  entities  both  the 
marketing  rights  and  any  profits 
resulting  from  the  sale  of  electric  energy 
associated  with  its  ownership  interest. 
Any  compensation  that  the  market 
participant  receives  from  the  non- 
affiliated entity  should  not  be  tied  to 
profits  on  specific  sales  made  by  this 
entity. 

RTO  Economic  Interests  in  Market 
Participants  and  Energy  Markets.  We 
reaffirm  the  NOPR  proposal  that  the 
RTO,  its  employees  and  any  non- 
stakeholder  directors  must  not  have  any 
financial  interests  in  market 
participants.  As  noted  in  the  NOPR,  our 
focus  will  be  on  current  financial 
interests.  Since  this  principle  raises  a 
number  of  specific  issues,  especially 
with  respect  to  pension  rights  and 
benefits,  we  will  continue  oiu  current 
policy  of  implementing  this  principle 
on  a  case-by-case  basis. 

Several  commenters  argued  that  the 
NOPR's  treatment  of  financial 
independence  was  too  narrowly  drawn. 
For  example,  Dynegy,  pointing  to  the 
example  of  ISOs,  argues  that  while  ISOs 
"may  ostensibly  be  independent  of 
market  participants — they  are  not 
independent  of  the  market  itself."  -^ 
The  participation  of  RTOs  in  the  market 
stems  from  certain  obligations  that  we 
require  of  any  RTO:  it  is  the  supplier  of 
last  resort  for  required  ancillary  services 
and  it  must  attempt  to  procure  such 
services  efficiently  in  competitive 
markets.  These  two  requirements  mean 
that  most  RTOs  will  be  operators  of 
bilateral  and  spot  markets  in  ancillary 
services  as  well  as  buyers  in  these  same 
markets.  In  addition,  they  will  be 
resellers  of  any  ancillary  services  that 
they  purchase. 

It  is  our  intention  that  RTOs  perform 
functions  that  make  the  transmission 
infrastructure  operate  efficiently,  not 
that  they  take  actions  in  ways  that  skew 
competitive  outcomes  in  the  market. 


«»Dynegyat  35. 
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Nevertheless  w  e  acknowledge  that  RTO 
operations  ma]  have  that  effect. 
Moreover,  the  '  wo  requirements  may 
lead  to  an  outc  ime  that  an  RTO  is  not 
indifferent  to  v  hether  the  prices  are 
high  or  low.  Git'en  this  possible  conflict, 
we  will  require  that  all  RTOs  must 
propose  an  obji  sctive  monitoring  plan  to 
assess  whether  the  RTOs  involvement  in 
these  markets  f  ivors  its  own  economic 
interests  over  t  lose  of  its  customers  or 
members.-"^ 

Passive  Own  jrship  Interests  in  the 
RTO.  As  we  hai'e  emphasized,  the 
Commission  w  shes  to  give  industry 
participants  ev  ;ry  reasonable 
opportunity  to  create  RTOs  through 
their  own  volu  itary  actions.  However, 
we  also  recogn  ze  that  mere 
exhortations  th  at  the  industry 
participants  sh  Juld  volunteer  to  create 
independent  tr  insmission  entities  will 
not  ensure  a  tri  ily  open  and  reliable  grid 
in  the  reasonal  ly  foreseeable  future.  The 
Commission  ra  list  take  actions  to  ensure 
that  the  stand-i  lone  transmission 
business  is  fine  ncially  attractive  and 
viable.  We  mu!  t  also  provide  a  high 
degree  of  regul  itory  certainty  and  not 
foreclose  viabli  <  options  for  creating  and 
developing  RT  Ds.  To  provide  more 
certainty,  the  Final  Rule  provides 
guidance  on  oi  r  future  policies  for 
establishing  re'  'enues,  incentives  and 
performance-bi  ised  regulation  for 
proposed  RTOi  .-'"* 

We  also  reco  ;nize  that  the  voluntary 
creation  of  RT(  is  requires  that  current 
owners  of  tran;  mission  assets  must  be 
willing  to  trans  fer  operational  control  of 
these  assets  to  ITOs  or  to  divest  their 
interests  in  the  r  entirety.  Therefore,  it 
is  important  thit  we  provide  current 
transmission  o  vners  with  flexibility  in 
deciding  how  I  ley  will  relinquish 
ownership  or  c  ontrol  of  their 
transmission  ft  cilities  to  an  RTO. 
Numerous  con  menters.  ranging  from 
lOUs  to  state  Ci  iramissions  to  marketers, 
urge  the  Comn  ission  not  to  make  RTO 
policy  in  a  vac  lum.  In  particular,  they 
stress  that  the  i  'commission  needs  to 
understand  tht  t  there  are  many  existing 
legal  and  tax  d  sincentives  to  the 
outright  sale  o  such  assets  to  an  RTO.-"'' 

Among  thes(  potential  impediments, 
commenters  identify'  the  federal  capital 
gains  tax  most  requently.  There  was 
agreement  amc  ng  many  commenters 
that  it  would  b  3  unrealistic  for  the 
Commission  tc  expect  current 
transmission  o  ivners  to  sell  their 


-"This  is  disci 
Monitoring.  Sec  inf-n 
-"•  See  infra  seel 
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transmission  facilities  to  an  RTO  if  the 
sale  becomes  a  taxable  event  that 
triggers  a  large  capital  gains  tax. 
Therefore,  they  urge  the  Commission  to 
accommodate  financing  and  ownership 
arrangements  that  facilitate  the  creation 
of  for-profit  RTOs  while  minimizing  the 
tax  burden  on  current  transmission 
owners  who  are  willing  to  take  actions 
that  would  promote  the  Commission's 
RTO  policies.  Many  commenters  argue 
that  the  Commission  could  significantly 
accelerate  RTO  development  if  we  were 
to  allow  current  transmission  owners  to 
retain  a  passive  bwuership  interest  in 
new  RTOs.  Several  commenters  contend 
that  if  the  Commission  fails  to 
accommodate  such  arrangements,  this 
initiative  will  be  unproductive  because 
our  policies  would  be  effectively  biased 
against  the  creation  of  for-profit 
transmission  companies  that  seek  RTO 
status.  They  assert  that  such  an  outcome 
would  be  inconsistent  with  the 
statement  in  the  NOPR  that  the 
Commission  wishes  to  encourage  all 
types  of  RTOs,  whether  they  are 
transcos,  ISOs  or  combinations  of  the 
two.^oo 

In  response  to  these  comments,  we 
reaffirm  that  it  is  the  Commission's 
policy  to  encourage  all  types  of  RTOs. 
In  light  of  our  evolving  experience  with 
the  workability  of  certain  RTO  models, 
it  would  be  inappropriate  for  us  to 
mandate  a  single  RTO  model  of 
ownership  and  operation.  While  the 
dominant  approach  to  date  has  been 
ISOs,  we  are  receptive  to  alternative 
approaches  that  can  provide  evidence  of 
the  legitimacy  of  various  models  of 
ownership  and  operation.  Because  the 
institutions  which  we  propose  to 
sanction  pursuant  to  this  Final  Rule  will 
be  so  influential  in  operating  the 
Nation's  nfrastructure  over  a  period  of 
time,  the  Commission  resolves  to 
implement  its  independence  criteria 
with  an  open  mind  and,  to  the  extent 
practicable,  with  flexibility.  At  this 
juncture,  we  therefore  propose  to 
remove  unnecessary  impediments  to  the 
creation  of  transmission  companies  by 
allowing  market  participants  to 
maintain  passive  ownership  interests  in 
RTOs. 

We  reaffirm  our  belief  that  "[a]n  RTO 
must  be  independent  in  both  reality  and 
perception."  ""  This  same  conclusion 
was  also  reached  by  the  DOE  Reliability 
Task  Force  and  the  NERC  Reliability 
Panel,  two  widely  respected  industry 
groups  comprised  of  representatives 
from  all  sectors  of  the  industry.  The 


""'FERC  Stats,  and  Regs.  1  32,541  at  33.726. 

""  As  discussed  below,  this  overriding 
consideration  is  also  relevant  to  active  voting 
interests. 


DOE  Reliability  Task  Force  concluded 
that  regional  reliability  entities  must  be 
"truly  independent  of  commercial 
interests  so  that  their  reliability  actions 
are — and  are  seen  to  be — unbiased  and 
untainted."  The  Electric  Reliability 
Panel  concluded  that  '^t]o  dispel 
suspicions  that  the  system  operator 
favors  one  participant  over  another 
*   *   *  the  operator  must  be  independent 
of  market  participants."  ^"- 

The  Commission  concludes  that  an 
RTO  will  not  be  successful  unless  all 
market  participants  believe  that  the  RTO 
will  operate  the  grid  and  provide 
transmission  service  to  all  grid  users  on 
a  non-discriminatory  basis.  It  is  clear 
that  the  perception  of  a  broad  cross- 
section  of  commenters  is  that  passive 
ownership  may  interfere  with  the 
independent  operation  of  RTOs.'"^  In 
the  view  of  many  commenters,  passive 
ownership  is  only  a  subtle  mechanism 
to  allow  existing  transmission  owners  to 
continue  to  control  use  of  transmission 
assets  and  ultimately  deny  equal  access 
to  competitors.  Therefore,  we  must 
provide  assurances  to  all  market 
participants  that  any  passive  ownership 
interest  is  truly  passive  and  will  in  no 
way  interfere  with  the  independent 
operation  and  decisionmaking  of  the 
RTO.  It  is  important  to  require  a  system 
of  independent  compliance  auditing  to 
ensure  that  passive  ownership 
arrangements  remain  passive  over  time 
and  to  provide  assurances  to  other 
market  participants  that  the  RTO  is  tndy 
independent.^'" 

Those  who  support  the  policy  of 
allowing  market  participants  to  have 
passive  ownership  in  RTOs  point  to  the 
fact  that  the  Commission  has  accepted 
many  instances  of  passive  ownership  in 
the  past.  Typically,  these  arrangements 
have  involved  the  sale  and  leaseback  of 
generating  units  in  which  a 
jurisdictional  public  utility  will  sell  a 
generating  unit  to  a  bank,  insurance 
company  or  other  financial  institution. 
The  financial  institution  will  then  lease 


"'-  See  U.S.  Department  of  Energy.  Maintaining 
Reliability  in  a  Competitive  U.S.  Electricity 
Industn':  Final  Report  of  the  Task  Force  on  Electric 
System  Reliability,  at  xv  (September  29.  1998); 
North  American  Reliability  Council,  Electric 
Reliability  Panel.  Reliable  Power:  Renewing  the  . 
Norlh  American  Electric  Reliability  Oversight 
System  at  17  (Dec.  22.  1997) 

""  See,  e.g..  Consumer  Groups,  South  Carolina 
Authority,  TDU  Systems,  Industrial  Customers, 
APPA.  Los  Angeles.  NASUCA,  Arkansas  Cities  and 
Wolverine  Cooperative. 

""The  auditing  requirements  of  this  Rule 
represent  one  approach  to  addressing  our  concern 
that  it  may  otherwise  be  difficult  to  assess  the 
ongoing  independence  of  passive  ownership 
arrangements.  We  expect  that  parties  will  include 
in  any  rehearing  requests  their  views  onlhis 
approach,  in  general,  and  the  particular  auditing 
requirements  that  we  have  adopted. 
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back  the  generating  unit  to  the 
jurisdictional  utihty.  Even  though  the 
financial  institution  is  the  owner  of 
record,  we  have  generally  concluded 
that  it  is  a  passive  owner  without  any 
real  operational  control  and,  therefore, 
is  not  a  jurisdictional  public  utility 
under  the  FPA.^os 

There  are,  however,  several 
considerations  that  distinguish  these 
earlier  passive  arrangements  from  the 
ones  that  are  being  contemplated  for 
RTOs.  First,  the  passive  owrnership 
arrangements  for  RTOs  (e.g.,  two-tier 
LLCs,  synthetic  leases  and  leveraged 
partnerships)  may  be  complicated  and 
multi-layered.  Even  those  conunenters 
who  urge  that  we  accept  passive 
ownership  as  a  necessary  transition 
mechanism  admit  that  such 
arrangements  "will  prove  troublesome 
for  both  utilities  and  FERC"  because 
they  create  the  "need  to  constantly 
police  supposedly  passive  ownership 
positions  to  make  sure  that  they  remain 
passive  in  all  respects."  3°* 

Second,  imlike  financial  institutions, 
the  passive  owners  will  typically  own 
other  assets  (e.g.,  generating  assets)  that 
could  reap  major  economic  benefits  if 
an  RTO's  decisions  can  be  influenced  to 
their  advantage.  Therefore,  unlike 
financial  institutions,  the  passive 
owners  in  RTOs  may  have  a  direct 
economic  incentive  to  influence  the 
RTO's  operating  and  investment 
decisions  to  favor  other  economic 
interests. 

In  response  to  a  request  for  a 
declaratory  order  from  Entergy  Services, 
Inc.,  the  Commission  found  that  passive 
ownership  of  a  transmission  entity  by  a 
generating  entity  or  other  market 
participant  could  meet  the 
Commission's  ISO  standards  relating  to 
governance  and  independence  if  it  were 
properly  designed.  Because  Entergy's 
proposal  was  incomplete,  the 
Commission  provided  some  limited 
guidance  related  to:  board  selection  and 
removal,  potential  issues  about  the 
board's  fiduciary  duties,  attraction  of 
capital  and  issues  about  the 
transmission  entity  contracting  with 
member  companies.  In  this  rule  we 
provide  further  guidance  which  we 
believe  will  help  RTO  applicants  who 
may  be  considering  some  form  of 
passive  ownership  structure. 

Based  on  these  considerations,  the 
Commission's  policy  on  proposals  for 
passive  ownership  of  RTOs  by  market 
participants  will  have  three  key 
elements: 


«»  See  Pacific  Power  and  Light  Co..  3  FERC 
161,119  (1978);  Baltimore  Refuse  Energy  Systems 
Co..  Wheelabrator  Millbury.  Inc.,  40  FERC  1 61.366 
(1987). 

'<* Salomon  .Smith  Barney  Reply  Comments  at  15. 


(1)  Passive  ownership  proposals  will 
be  reviewed  on  a  case-by-case  basis.  The 
Conunission  will  approve  a  proposal 
only  if  we  are  satisfied  that  the  passive 
owners  have  relinquished  control  over 
operational,  investment  and  other 
decisions  to  ensure  that  the  RTO  will 
treat  all  users  of  the  grid — passive 
ovkTiers  and  others — on  an  equal  basis  in 
all  matters.  The  burden  of  proof  is  on 
the  RTO  to  demonstrate  that  control  of 
the  RTO  is  "truly  independent"  and  that 
the  RTO  has  a  decisionmaking  process 
that  is  independent  of  control  by  the 
passive  owners. 

(2)  The  Commission  requires  any  RTO 
with  passive  ownership  interests 
approved  by  the  Commission  to 
undertake  an  obligation  and  propose 
processes  for  an  independent 
compliance  audit  to  ensure  the 
independence  of  its  decisionmaking 
process  from  the  passive  owners.  The 
first  independence  audit  will  be 
required  two  years  after  initial  approval 
of  the  RTO  and  every  three  years 
thereafter.  The  independence 
compliance  audit  must  be  submitted  to 
the  Commission  in  a  public  docimient 
without  any  requirement  for  approval 
by  the  RTO  board.^o? 

(3)  The  Commission  will  take 
appropriate  action  if  it  finds  evidence  of 
abuses. 

We  will  now  discuss  implementation 
of  these  elements.  The  first  element  of 
our  policy  is  that  any  RTO  that  wishes 
approval  for  passive  ownership  above 
the  limits  set  for  active  ownership  must 
demonstrate  in  its  application  that  the 
passive  owners  will  relinquish  effective 
control  over  operational  and  investment 
decisions.  Specifically,  the  RTO  must 
demonstrate  that  the  proposed 
arrangement  has  been  designed  to 
ensiue  that  it  can  treat  all  users  of  the 
grid — passive  owTiers  and  others — on  an 
equal  basis  in  the  provision  of  non- 
discriminatory transmission  service. 

It  will  be  difficult  for  the  Commission 
to  make  an  assessment  of  whether  a 
particular  passive  arrangement  achieves 
true  independence  in  decisionmaking 
for  the  R'TO  board  and  its  management 
unless  an  RTO  provides  complete 
information  about  the  rights  that  passive 
owners  have  reserved  for  themselves 
both  as  owners  of  the  RTO  and  as 
providers  of  facilities  and  services  to  the 
RTO.  In  judging  any  proposal,  our 
overriding  concern  is  that  the 
arrangements  provide  a  high  degree  of 
assurance  that  those  who  are  not  passive 
owners  will  have  equal  access  to  the 
services  provided  by  the  RTO. 

To  assure  ourselves  that  this  standard 
is  satisfied,  the  Commission  will  need 


information  on  the  following  issues: 
fiduciary  responsibilities  of  the  RTO 
board  and  management  to  passive 
owners;  ability  of  the  RTO  to  raise 
capital  independently  of  its  passive 
owners;  ability  of  the  RTO  to  make 
investment  and  financing  decisions 
independently  of  its  passive  owners;  the 
extent  of  control  by  passive  owners  over 
board  selection  and  removal;  the  extent 
of  control  by  passive  owrners  over 
transmission  rates,  terms  and 
conditions;  control  of  passive  owners 
over  issuance  of  new  membership 
interests  and/or  equity;  services  that 
will  be  provided  by  the  passive  owners 
or  their  employees  to  the  RTO;  and  the 
extent  of  access  of  passive  owners  to 
information  not  available  to  other 
market  participants.'*'*  An  RTO 
application  seeking  approval  for  passive 
ownership  should  provide  any  other 
relevant  information  that  will  allow  the 
Commission  to  assess  whether  passive 
owners  have  reserved  rights  for 
themselves  that  are  superior  to  those  of 
other  market  participants  and  if  such 
rights  constitute  control  over  the 

The  second  element  requires  a 
mechanism  for  assuring  oiu^elves  and 
market  participants  that  any  passive 
ownership  arrangement  remains  passive 
over  time.  The  Commission  will  require 
the  RTO  to  notify  us  immediately  of  any 
changes  in  the  underlying  agreements  or 
facts  that  occur  after  the  initial  filing. 
The  Commission  has  relied  on  a  similar 
system  of  self-monitoring  in  cases  in 
which  we  have  approved  market-based 
rates.  Specifically,  we  have  required 
that  any  public  utility  that  receives 
meirket-based  pricing  must  notify  us  of 
any  factual  changes  that  call  into 
question  whether  it  should  be  allowed 
to  continue  to  charge  market-based 
rates. ''°  ■ 

We  will  also  require  a  system  of 
independent  compliance  auditing.  The 
auditing  must  be  performed  by 
individuals  or  organizations  that  are  not 


""  See  supra  note  304. 


"*  For  example,  this  could  include  information 
on  the  market  behavior  of  one  or  more  non-affiliate 
market  participants  acquired  through  a  market 
monitoring  program  and  information  on  the  RTO's 
proposed  investment  and  operational  plans,  except 
where  the  Commission  has  approved  it  as  necessary 
to  protect  the  passive  owner's  capital  investment. 

'<"  We  note  that  many  of  these  same  concerns  also 
apply  to  RTOs  that  allow  market  participants  to 
have  ownership  interests  in  voting  securities. 

""When  there  is  a  change  in  the  factual 
circumstances  that  were  the  basis  for  the 
C<imraission's  approval  of  market-based  pricing,  we 
require  that  a  public  utility  notify  us  immediately 
of  this  change  or  at  the  next  update  of  their  market 
power  analysis.  This  update  occurs  once  every 
three  vears.  With  respect  to  passive  ownership,  we 
will  require  that  the  passive  owner  must  notify  us 
immediately  of  any  change  in  governance  in 
ownership  or  governance  that  lakes  place  after  our 
initial  approval. 
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affiliated  with  t  le  RTO  or  its  owners. 
The  purpose  of  he  auditing  would  be  to 
ensure  that  what  is  passive  on  paper  is 
passive  in  realit  y  throughout  the 
transition  perio  1.  In  particular,  auditors 
would  assess  w  lether  the  passive 
owners  have  ret  lined  rights  or 
privileges  in  the  ir  role  as  owners  or 
providers  of  ser  ^ices  that  would  put 
non-owner  part  cipants  at  a  competitive 
disadvantage.  T  le  audits  would  cover 
the  RTO's  actions  and  decisions  with 
respect  to  opera  ions  and  investments. 
In  order  for  this  to  be  a  credible  auditing 
system,  the  aud  tors  should  have  clear 
authority  to  obti  lin  any  information  or 
data  necessary  t  a  perform  their  audits 
and  they  shoulc  have  the  right  to  report 
any  findings  an^  recommendations  to 
the  Commissior  without  prior  approval 
of  the  RTO  or  ai  y  of  its  owners/ 
members.  An  in  itial  audit  must  be 
performed  two  ;  ears  after  our  approval 
of  the  passive  o'  vnership  arrangements 
and  every  three  years  thereafter.^"  If 
there  is  evidenc  ?  of  abuse  or  we  are 
imable  to  deterr  line  if  the  ownership 
interests  contini  le  to  be  passive,  the 
Commission  wi  1  not  hesitate  to  order 
appropriate  rem  sdial  action,  including 
possible  termini  tion  of  passive 
ownership  inter  jsts. 

We  understan  d  that  passive 
ownership  arrar  gements  are  likely  to 
take  many  formi  and  that  the 
Commission  ha;  not  had  much 
experience  in  e>  amining  these  types  of 
arrangements  in  the  context  of  RTOs. 
We  encourage  n  arket  participants  to 
investigate  the  c  ptions  available  for 
passive  ownersl  ip  to  identify  those 
types  of  arrange  nents  that  will  provide 
the  greatest  asst  ranee  of  independence. 
For  example,  wi  note  that  the  SEC's 
Rule  250.7(d)  establishes  criteria  under 
which  entities  r  lay  have  ownership 
interests  that  do  not  trigger  SEC 
jurisdiction  unc  er  PUHCA.  The  criteria 
under  Rule  250.  '(d)  are  that:  (1)  The 
entity  owns  the  acility  as  a  company, 
a  trustee  or  holt  er  of  a  beneficial 
interest  under  a  trust;  (2)  the  facility  is 
leased  under  a  r  et  lease  directly  to  a 
public  utility  co  mpany  and  such  facility 
is  to  be  employe  d  by  the  lessee  in  its 
operations;  (3)  t  le  company  is  otherwise 
primarily  engag  (d  in  business  other 
than  that  of  a  pi  blic  utility;  (4)  the 
terms  of  the  lea;  e  have  been  approved 
by  the  regulator  r  authority  having 
jurisdiction  ove  the  lessee:  (5)  the  lease 
extends  for  an  ii  litial  term  of  not  less 
than  15  years;  a  id  (6)  the  rent  reserved 
under  the  lease  shall  not  include  any 
amount  based,  c  irectly  or  indirectly,  on 
revenues  or  inc(  me  of  the  lessee  public 
utility.  While  it  is  unclear  whether  these 


'"  See  supra  note 


exact  criteria  can  be  applied  to  the 
passive  ownership  arrangements  that 
may  be  involved  in  the  formation  of  an 
RTO  or  whether  they  would  address  the 
particular  independence  issues  raised  in 
this  Rule,  we  believe  that  it  would  be 
acceptable  for  market  participants  to 
develop  passive  ownership 
arrangements  that  are  piu-ely  financial. 
A  passive  ownership  arrangement  that 
is  demonstrated  to  be  purely  financial 
could  be  relieved  of  the  auditing 
requirement  in  this  Rule. 

Active  Ownership  Interests  in  the 
RTO.  We  now  turn  to  a  discussion  of 
active  as  opposed  to  passive  ownership. 
Most  commenters  used  the  term 
"active"  ownership  interests  to  refer  to 
ownership  of  voting  securities  that  give 
the  owner  the  ability  to  influence  or 
control  an  RTO's  operating  and 
investment  decisions.  We  adopt  this 
definition  for  purposes  of  our 
discussion  and  will  use  the  terms 
"active"  and  "voting"  interchangeably. 

Several  commenters  who  were  strong 
proponents  of  allowing  high  or 
unlimited  voting  interests  by  market 
participants  argue  that  in  the  NOPR  the 
Commission  was  v^rrong  to  focus  on  any 
particular  ownership  percentage. 
Instead,  they  contend  that  what  really 
matters  is  "actual  control  over  the  day 
to  day  affairs  of  the  system,  not  some 
arbitrary  ownership  percent  ownership 
test."  "-  We  agree  that  the 
independence  of  an  RTO  ultimately 
depends  on  who  makes  the  decisions.^" 
But  control  of  decisionmaking 
ultimately  depends  on  who  votes  and 
how  many  votes  each  party  has. 

Consequently,  we  do  not  think  that 
the  Commission  can  ignore  market 
participants'  ownership  of  voting 
interests  in  the  RTO.''-*  To  do  so  would 
require  us  to  presume  that  even  though 
a  market  participant  has  the  legal  right 
to  vote  for  its  own  commercial  interests, 
it  will  choose  to  vote  for  the  public 
interest  (or  the  general  interests  of  all 
market  participants).  Therefore,  we 
conclude  that  ownership  of  voting 
interests  does  matter  and  we  cannot 
remain  agnostic  about  the  ownership  of 


104. 


"-CTAat4. 

"'However,  independence  does  not 
automatically  guarantee  that  an  RTO  will  be 
effective  in  providing  non-discriminatorv  access  to 
the  grid.  Independence  must  also  be  combined  with 
adequate  operational  and  legal  authority  in  order 
for  the  RTO  to  provide  non-discriminatory  access. 

"■'  In  response  to  EEl's  request  for  a  clarification, 
we  clarifv  that  we  are  referring  only  to  corporate  or 
shareholder  ownership  in  the  RTO  itself  and  not  to 
ownership  of  transmission  facilities  under  the 
RTO"s  operational  control.  The  fact  that  such 
facilities  are  owned  by  market  participants  would 
not  be  a  concern  unless  the  owners  retain  legal 
rights  and  operational  responsibilities  that  make  it 
difficult  for  an  RTO  to  provide  non-discriminatory 
transmission  service  to  other  market  participants. 


voting  interests  in  an  RTO  by  individual 
market  participants,  their  affiliates  or 
classes  of  market  participants."-** 

a.  Active  Ownership  by  Individual 
Market  Pdrticipants  and  Affiliates.  A 
number  of  transmission  customers  argue 
that  the  cleanest  solution  would  be  an 
"absolute  prohibition"  on  ownership  of 
voting  interests  by  any  market 
participant  "*  We  agree  that  this  would 
produce  a  high  level  of  certainty  that  an 
RTO  is  truly  independent  and  anything 
less  than  an  absolute  prohibition 
introduces  some  risk.  However,  if  our 
goal  is  to  encourage  the  voluntary 
creation  of  RTOs,  we  have  to  accept  that 
ciUTent  owners  may  not  relinquish 
ovimership  or  control  of  their 
transmission  assets  imless  it  is  in  their 
economic  interests  to  do  so.  In  order  to 
create  a  viable,  for-profit,  regional 
transco,  at  least  some  ciurent 
transmission  owners  must  be  willing  to 
sell  their  transmission  assets  to  a  new 
transmission  company.  Many 
commenters  point  out  that  this 
voluntary  action  is  not  likely  to  happen 
if  the  current  owners  anticipate  large 
capital  gains  taxes  as  a  consequence  of 
the  sale.  The  solution,  according  to 
many  commenters,  is  to  allow  current 
owners  to  retain  some  voting  interests, 
some  non-voting  [i.e.,  passive)  interests 
or  both. 

As  with  passive  ownership,  the 
Commission  must  balance  two 
conflicting  goals:  the  need  to  assure  that 
any  RTO  will  be  truly  independent;  and 
of  not  creating  disincentives  for 
transmission  owners  to  voluntarily 
relinquish  ownership  or  control  of  their 
transmission  assets.  Against  the 
backdrop  of  these  two  goals,  the  specific 
question  that  confronts  us  is  how  much 
ownership  of  active  voting  interests  in 
RTOs  should  be  allowed  for  market 
participants. 

Several  investor-owned  utilities  urged 
us  to  allow  current  transmission  owners 
to  retain  as  much  as  100  percent  voting 
interest  in  new  for-profit  transcos.  They 
argue  that  we  allow  100  percent 
ownership  combined  with  codes  of 
conduct  in  the  natural  gas  industry  and 
there  is  no  reason  why  this  model 
should  not  also  apply  to  a  restructured 
electricity  industry.  We  disagree  with 


"''This  is  not  the  first  time  that  we  have 
emphasized  the  importance  of  voting  rights.  In 
various  cases  dealing  with  voting  shares  and  voting 
rules  for  ISOs,  we  required  that  proposed 
arrangements  be  reformed  to  assure  that  no 
individual  market  participant  or  class  of  market 
participants  could  dominate  the  decisions  of 
stakeholder  committees  that  advised  the  ISO's 
board.  See  New  England  Power  Pool,  88  FERC 
161.079  (1999):  Central  Hudson  Gas  and  Electric 
Corp..  el  ai..  88  FERC  H  61.229  (1999). 

"''See.  e.g..  APPA.  Consumer  Croups  and  South 
Carolina  Authority. 
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this  recommendation.  The  two 
industries,  while  similar  in  some 
respects,  also  differ  significantly  in  the 
degree  of  vertical  integration.  The 
electricity  industry  is  starting  with  a 
much  higher  level  of  vertical 
integration.  As  we  noted  in  our  NOPR 
discussion  of  the  complaints  filed  since 
the  issuance  of  Order  No.  888,  it  is 
difficult  to  monitor  compliance  with 
codes  of  conduct  when  there  is 
substantial  vertical  integration  (i.e., 
those  who  own  generation  and  also  own 
transmission).  '" 

Moreover,  it  is  a  very  intrusive  form 
of  regulation  and  ultimately  requires  us 
to  be  "chasing  after  conduct."  If  such 
regulation  is  to  be  effective,  we  have  to 
be  concerned  with  internal  corporate 
organization  and  "who  spoke  to  whom 
in  the  company  cafeteria."  "*  This  is  not 
light-handed  regulation.  Therefore:  we 
see  little  value  in  replicating  this  model 
in  the  new  world  of  RTOs. 

It  would  be  equally  unworkable  to 
adopt  the  recommendations  of  some 
transmission  customers  that  we  should 
allow  no  ownership  of  RTOs  by  market 
participants  from  the  outset.  While  this 
is  a  clean  solution  and  greatly  reduces 
the  need  to  monitor  for  discriminatory 
behavior,  it  also  reduces  the  likelihood 
that  many  current  transmission  owners 
will  voluntarily  relinquish  ownership  or 
control  of  their  transmission  facilities. 
As  a  consequence,  it  is  likely  to  produce 
significant  delays  in  the  creation  of 
RTOs  that  can  support  more  competitive 
markets  that  would  benefit  consumers. 
Therefore,  the  Commission  has 
concluded  that  it  is  in  the  public 
interest  to  permit  some  ownership  of 
RTOs  by  market  participants  for  a 
transition  period.  Within  five  years  of 
RTO  approval,  however,  active 
ownership  by  market  participants  must 
end  unless  the  RTO  seeks,  and  the 
Commission  approves,  an  extension. 
Any  request  for  extension,  including  a 
request  occasioned  by  changed 
circumstances,  must  demonstrate  that 
the  extension  is  consistent  with  the 
independence  standard  of  this  rule  and 
is  otherwise  in  the  public  interest. 

For  the  transition  period,  the 
Commission  will  establish  a  safe  harbor 
of  five  percent  for  active  ownership 
interests  by  market  participants.  We  will 
allow  any  market  participant  to  own  up 
to  five  percent  of  an  RTO's  outstanding 
voting  securities  without  the  need  for 
case-by-case  review  by  the  Commission. 
An  active  ownership  interest  at  five 
percent  or  lower  will  be  construed  as 
not  providing  the  owner  with  control. 


The  Commission  will  carefully 
evaluate,  on  a  case-by-case  basis, 
proposals  that  involve  an  ownership 
percentage  higher  than  five  percent.  In 
deciding  whether  to  allow  active 
ownership  interests  that  exceed  five 
percent,  we  will  look  at  various  factors 
including  the  voting  interests  held  by 
other  class  members  {i.e.,  other  market 
participants  with  similar  economic 
interests),  the  amount  of  passive 
ownership  held  by  market  participants, 
the  degree  of  dispersion  of  voting 
interests  among  other  market 
participants  and  the  general  public,  and 
the  rights  retained  by  the  owners  as 
suppliers  of  facilities  and  services  to  the 
RTO.  While  there  is  no  prohibition  on 
RTO  proposals  that  involve  higher 
ownership  percentages,  it  would 
heighten  the  concerns  identified  above 
and  would  require  justification  by  the 
applicants  to  overcome  these  concerns. 

We  note  that  other  Federal  regulatory 
agencies  have  chosen  to  use  a  five 
percent  value  in  similar  situations.  The 
SEC  employs  a  five  percent  value  in 
deciding  when  one  entity  is  an  affiliate 
of  another  under  PUHCA."''  The  SEC 
also  requires  that  any  person  who 
becomes  a  direct  or  indirect  owner  of 
more  than  five  percent  of  any  class  of 
stock  of  a  company  must  file  a  public 
statement  with  the  SEC.  In  commenting 
on  this  latter  requirement,  the  FCC 
observed  that  its  purpose  is  "to  ensure 
that  investors  are  alerted  to  potential 
changes  in  control  *  *   *  which  confer 
on  their  holders  the  potential  for 
influence  or  control."  ^^o  Less  than  two 
months  ago,  the  FCC  established  a  five- 
percent  "voting  share  benchmark"  for 
assessing  ownership  interests  in 
companies  that  are  cable  TV  operators. 
In  justifying  its  decision  to  stay  with  a 
five-percent  value,  the  FCC  noted  that 
"[t]here  is  a  body  of  more  recent 
academic  evidence  that  tends  to  confirm 
our  earlier  conclusions,  demonstrating 
that  interest  holders  of  [five  percent]  can 
likely  exert  considerable  influence  on  a 
company's  management  and  operational 
decisions."  •'2'  The  FCC  concluded  that 
"ownership  percentages  starting  at  [five] 
percent  can  influence  management 
polices." '22 


'I'FERC  Stats,  and  Regs.  1 32,541  at  33,704-14. 
3'8/rf.  at  33,714. 


3>«See  15  U.S.C.  79b(a)(ll). 

320  Federal  Communications  Commission.  In  the 
Matter  of  Implementation  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act  1999; 
Implementation  of  Cable  Act  Reform  Provisions  of 
the  Telecommunications  Act  of  1996;  Review  of  the 
Commission's  Cable  Attribution  Rules.  FXX  LEXIS 
5243,  *53  (October  20,  1999)  citing  Securities  and 
Exchange  Commission  v.  Savoy  Industries.  Inc.,  587 
F.2d  1149  (D.C.  Cir.  1978).  cert,  denied.  440  U.S. 
913  (1979). 

">  Id. 

322  Id. 


We  recognize  that  this  Commission 
has  used  higher  percentages  in  other 
contexts.  For  example,  in  determining 
whether  a  company  is  an  affiliate  of  a 
natural  gas  pipeline  or  an  electric 
utility,  we  have  applied  a  rebuttable 
presumption  of  control  only  when  a 
utility  or  pipeline  owns  ten  percent  or 
more  of  the  company's  voting  stock.  As 
a  general  matter,  since  the  success  of 
RTOs  will  depend  on  both  the 
perception  and  reality  of  independence, 
the  Commission  believes  that  caution 
requires  us  to  allow  only  very  limited 
voting  interests  by  market  participants. 
The  Commission  believes  that  a  lower 
percentage  is  necessary  in  this  instance 
because  we  allow  other  market 
participants  with  similar  economic 
interests  (i.e.,  members  of  the  same 
class)  to  have  voting  interests. 
Therefore,  we  believe  that  it  is 
appropriate  to  impose  a  lower  cap  to 
reduce  the  risk  that  owners  with  similar 
outside  economic  interests  may  create  a 
voting  bloc.  If,  after  our  initial  approval, 
we  find  evidence  that  control  over  the 
RTO  is  being  exercised  by  an  individual 
market  participant  or  a  class  of  market 
participants,  we  will  not  hesitate  to  take 
appropriate  action,  including  ordering 
one  or  more  entities  to  divest  their 
ownership  interests  in  the  RTO. 

The  Commission  recognizes  that  there 
are  risks  associated  with  allowing 
market  participants  to  have  any  active 
ownership  interests  in  an  RTO.  Even 
with  a  five  percent  active  ownership 
interest,  there  is  a  risk  that  one  or  more 
market  participants  will  be  able  to 
influence  the  RTO's  decisionmaking 
process  to  the  disadvantage  of  other 
market  participants.  Consequently,  the 
RTO  may  fail  to  be  an  entity  in  which 
"the  control  of  transmission  operation  is 
cleanly  separated  from  power  market 
participants."  '^J  Accordingly,  we  will 
require  that  all  market  participants 
divest  themselves  of  any  active 
ownership  interests  no  later  than  five 
years  after  our  approval  of  the  RTO.  We 
will  consider  requests  for  extensions  to 
this  "sunsetting"  requirement  on  a  case- 
by-case  basis.  Any  request  for  extension, 
including  a  request  occasioned  by 
changed  circumstances,  will  be  granted 
if  the  requester  demonstrates  that  the 
extension  is  consistent  with  the 
independence  standard  of  this  Rule  and 
is  otherwise  in  the  public  interest.  We 
will  also  require  that  any  RTO  that 
proposes  active  ownership  by  a  market 
participant  must  adopt  a  system  of 
independent  compliance  auditing  to 
ensure  that  the  active  voting  interests 
held  by  an  individual  market 
participant  or  classes  of  market 


«'FERC  Stats.  &  Regs.  132.541  at  33.718. 
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participants  do  lot  convey 
decisionmaking  control. 

b.  Active  Owi  lership  by  Classes  of 
Market  Participj  ints.  In  the  NOPR.  we 
stated  that  "(a|n  RTO  must  have  a 
decisionmaking  process  that  is 
independent  of  control  of  any  market 
participant  or  cfess  of  participants."  '-•* 
While  we  suggested  a  safe  harbor  of  one 
percent  ownership  in  voting  securities 
by  an  individual  market  participant  and 
its  affiliates,  we  did  not  propose  any 
specific  cap  on  i  )wnership  of  voting 
securities  by  a  c  ass  of  participants. 
Based  on  a  revif  w  of  the  comments 
received,  we  ha  'e  concluded  that  a 
policy  on  ownei  ship  by  classes  of 
market  participi  nts  is  necessary  to 
ensure  the  inde  )endence  of  the  RTO. 
Thus,  we  will  n  view  RTO  proposals 
with  respect  to  ( iass  ownership, 
considering  poti  intially  relevant  factors 
such  as  voting  ii  iterests  held  by  other 
market  particip.  nts  or  classes  of  market 
participants,  th«  degree  of  passive 
ownership  by  market  participants,  the 
degree  of  dispersion  of  voting  interests, 
and  the  rights  r«  tained  by  the  owners  as 
suppliers  of  faci  lities  and  services  to  the 
RTO.  We  recogr  ize  that  this  is  a  fact- 
specific  determi  nation  that  will  require 
the  Commissior  to  evaluate,  on  a  case- 
by-case  basis,  pi  oposals  that  involve 
ownership  by  n;  ore  than  one  market 
participant.  We  will  adopt  a  benchmark 
of  15  percent  cl;  iss  ownership.  Our 
willingness  to  a  low  ownership  by  a 
class  of  particip  mts  that  exceeds  fifteen 
percent  will  dejiend  on  the  particular 
circiunstances  cf  the  filing  (e.g.,  the 
presence  of  offs  ;tting  voting  interests  by 
another  class  of  market  participants 
with  competing  economic  or 
commercial  int(  rests  or  proposals  to 
sunset  active  ov  nership).^-''  Moreover, 
interveners  ma}  also  advance  arguments 
that  a  15  percen  t  class  ownership  is 
inappropriate  u  ider  certain  factual 
circumstcuices. 

Comments  on  this  issue  reflect  widely 
divergent  views  SRP  criticizes  the 
NOPR  for  failin  j  to  recognize  that  "[aln 
interest  may  be  :onsidered  de  minimis 
when  viewed  ir  isolation,  could  still 
result  in  effectii  e  control  wben 
aggregated  for  a  group  with  common 
interests."  SRP  :ontends  that  while  the 
Commission  ex  )licitly  recognized  the 
importance  of  c  asses  in  the  NOPR,  we 
failed  to  do  any  hing  about  it.  hi 
contrast,  FP&L  ind  others  argue  that 
there  is  no  neec  for  any  ownership  caps 
for  a  group  of  n  arket  participants  since 
they  will  often  lave  conflicting 
interests.  EEI  ec  hoes  this  point  by 
observing  that  i  ny  "coalitions"  are 


'-'■•W.  at  33,727. 

'•*  See  Alliance  Chmpanies.  supra  note  48. 


likely  to  be  "fragile,  short-lived  and 
unlikely  to  result  in  a  serious  threat  to 
the  independence  of  the  RTO."  "*  It 
also  contends  that  it  will  be  difficult  to 
keep  track  of  ownership  interests  and  to 
categorize  market  participants  into 
specific  groups  with  "alleged  common 
interests."  Therefore,  while  EEI 
proposes  a  ten-percent  cap  on 
ownership  interests  in  voting  securities 
by  individual  market  participants,  it 
recommends  that  there  be  no  cap  on  the 
ownership  interests  of  any  group  of 
participants. 

In  severed  ISO  orders,  we  rejected 
proposed  governance  arrangements 
because  we  concluded  that  the  voting 
weights  and  rules  given  to  classes  or 
sectors  of  participants  would  allow 
transmission  owners  to  dominate  the 
decisionmaking  process. ^^7  vve  believe 
that  the  concerns  that  motivated  these 
orders  also  hold  true  with  respect  to 
ownership  of  RTOs.  It  would  make  little 
sense  to  establish  a  policy  on  ov«iership 
by  individual  market  participants  and 
their  affiliates  while  allowing  five  or  six 
generators  or  marketers  to  group 
together  to  force  an  RTO  to  adopt  a 
policy  that  favors  their  interests. 

The  Commission  is  unpersuaded  by 
the  assertions  that  similarly  situated 
market  participants  will  not  have  a 
"nexus  of  interests."  While  we 
recognize,  for  example,  that  individual 
generators  may  actively  compete  against 
each  other  for  specific  sales,  this  does 
not  imply  that  there  is  a  total  absence 
of  common  economic  interests  among 
generators  relative  to  marketers  or 
distributors.  If  we  were  to  accept  this 
argument,  it  would  require  us  to  ignore 
the  fact  that  the  Commission  routinely 
receives  joint  pleadings  from  non- 
affiliated parties  with  similar  economic 
interests.  Similarly,  over  the  last  two 
years,  we  have  frequently  observed 
various  non-affiliated  entities  within 
ISOs  voting  as  a  bloc  on  issues  where 
they  have  similar  economic  interests 
(e.g.,  existing  generators  voting  against 
new  generators  who  seek  lower 
interconnection  charges  when  they 
connect  to  the  grid). 

There  is  a  second  reason  why  we 
believe  it  is  necessary  to  review  class  or 
sector  ownership  of  voting  securities  in 
RTOs.  With  ISOs,  we  have  allowed 
sector  or  class  representation  on  the 
advisory  and  technical  committees  that 
are  charged  with  giving  advice  or 
makmg  reconunendations  to  non- 
stakeholder  governing  boards.  We  have 
accepted  these  arrangements  even 


'-6  EEI  Repiv  Comments  at  21. 

3-:"  .See  New  England  Power  Pool.  B8  FERC 
161,079  (1999);  Central  Hudson  Gas  and  Electric 
Corp.,  et  ai.  88  FERC  161,229  (1999). 


though  the  votes  of  some  classes  exceed 
20  percent  because  all  other  classes  are 
represented  and  have  roughly  equal 
voting  power.  Thus,  independence  is 
achieved  through  a  diffusion  of  voting 
power  among  all  the  affected  classes. 
While  this  arrangement  may  work  for 
ISOs  that  are  typically  non-profit  and 
non-share  corporations,  we  do  not  think 
it  is  viable  option  for  RTOs  that  have 
ownership  shares  that  must  be 
purchased.  In  particular,  we  cannot 
assiune  that  all  affected  classes  of 
market  participants  will  have  the 
financial  resoiu'ces  to  purchase 
ownership  interests  that  would 
guarantee  them  a  vote  at  the  table. 
Therefore,  we  cannot  presume  that  there 
will  be  a  balance  of  voting  power  as  was 
the  case  for  the  ISOs.  In  the  absence  of 
such  countervailing  voting  blocs,  we 
believe  that  it  is  necessary  to  establish 
lower  limits  on  the  amount  of  voting 
shares  that  can  be  owned  by  members 
of  any  one  class  of  market  participants. 

Based  on  our  experience  to  date,  we 
do  not  think  it  is  impractical  to  define 
classes  of  market  participants  with 
similar  economic  interests.  This  has 
been  routinely  done  as  part  of  the 
governance  design  in  every  one  of  the 
ISOs  that  we  have  approved.  The 
Commission  will  not  establish 
categories  of  classes  in  this  Final  Rule. 
Instead,  we  will  allow  each  RTO  to 
propose  the  classes  that  it  believes  are 
relevant  to  its  region.  However,  we  are 
inclined  to  define  such  classes  broadly 
to  avoid  bypassing  the  class  cap  through 
narrowly  defined  classes. 

In  addition,  we  will  require 
independent  compliance  auditing  to 
ensure  that  market  participants  that 
have  ownership  interests  will  not  use 
these  ownership  interests  to  put  other 
non-owner  market  participants  at  a 
competitive  disadvantage.^-** 

The  auditing  should  be  performed  by 
individuals  or  organizations  that  are  not 
affiliated  with  the  owners  or  RTO.  The 
auditors  would  have  clear  authority  to 
obtain  any  information  or  data 
necessary  to  perform  their  audits,  and 
they  would  have  the  right  to  report  any 
findings  and  recommendations  to  the 
Commission  without  prior  approval  of 
the  RTO  or  any  of  its  owners/members. 
An  initial  audit  should  be  performed 
two  years  after  our  approval  of  the  RTO. 
This  will  be  the  only  audit  required  for 
active  ownership  unless  the  RTO  or  the 
active  owners  request  and  receive 
approval  for  an  extension  of  active 
ownership  interests  beyond  five  years.  If 
such  an  extension  is  granted,  then 
follow-up  compliance  audits  must  be 
performed  at  three  year  intervals. 


■'-*  See  supra  note  304. 
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beginning  with  a  three-year  audit  filed 
along  with  any  request  for  extension. 

As  we  discussed  above  with  respect  to 
passive  ownership,  applicants  will  have 
a  continuing  obligation  to  inform  the 
Commission  of  any  changed 
circumstances  regarding  active 
ownership.  Moreover,  the  Commission 
would  expect  auditing  for  compliance 
wdth  the  individual  and  class  caps 
established  at  the  time  of  RTO  approval. 
Where  feasible,  the  auditors  would  rely 
on  publicly  available  information  on 
ownership  interests  [e.g.,  SEC  data 
sources).  Where  such  information  is  not 
publicly  available  {.e.g.,  individual 
ownership  interests  of  less  them  five 
percent),  the  auditors  should  have  the 
authority  to  obtain  this  information 
from  market  participants  and  their 
affiliates.  Any  market  participant  that 
wishes  to  have  an  ownership  interest  in 
an  RTO  must  agree  to  provide  this 
information  to  the  auditor  or  the 
Commission  upon  request.  We  would 
expect  that  market  participants  will 
comply  with  both  the  individual  and 
class  caps  at  all  times.  If  the  auditor 
finds  that  either  cap  has  been  violated, 
it  must  notify  the  Commission  and  the 
affected  owners  immediately  and  also 
recommend  a  remedy. 

Since  the  caps  do  not  guarantee  a  lack 
of  control,  the  Commission  expects  that 
the  auditors  will  edso  look  for  evidence 
of  control  over  RTO  decisionmaking  at 
lower  levels  of  ownership.  These  audit 
reports  would  be  closely  reviewed  by 
the  Commission  and  if  there  is  evidence 
of  abuse  or  unwillingness  to  cooperate 
with  the  auditors,  the  Commission  will 
not  hesitate  to  order  ovvmers  to  divest 
themselves  of  their  active  ownership 
interests. 

RTO  Governing  Boards.  Many 
commenters  urge  us  to  impose  specific, 
detailed  requirements  on  RTO 
governance.  Commenters  make 
recommendations  on  many  different 
aspects  of  governance:  the  desirability  of 
stakeholder,  non-stakeholder  or  hybrid 
boards,  the  size  of  boards,  the 
relationship  between  non-stakeholder 
boards  and  stakeholder  advisory  groups, 
the  number  of  classes  for  stakeholder 
boards,  the  appropriate  voting 
entitlements  for  individual  classes  on  a 
stakeholder  board;  and  optimal  voting 
rules.  Most  of  the  recommendations 
seemed  to  be  targeted  for  RTOs  that  are 
ISOs.  In  the  Final  Rule,  we  have 
decided  not  to  impose  any  specific 
requirements  on  RTO  governing  boards 
other  than  the  general  requirement  that 
they  must  satisfy  the  overall  principle 
that,their  decisionmaking  process 
should  be  independent  of  any  market 
participant  or  class  of  participants.  We 
have  opted  not  to  impose  more  detailed 


governance  requirements  for  three 
reasons. 

First,  we  anticipate  that  RTOs  will 
take  many  different  forms  that  reflect 
the  needs  and  different  starting  points  of 
each  region.  We  expect  to  see  proposals 
from  ISOs,  transcos  and  hybrids.  It  is 
imlikely  that  a  single  approach  to 
governance  will  work  for  the  different 
types  of  RTOs  that  are  likely  to  emerge. 
At  this  early  stage,  it  would  be 
counterproductive  to  impose  a  "one  size 
fits  all"  approach  to  governance  when 
RTOs  may  differ  significantly  in 
structiire  and  patterns  of  ownership. 

Second,  our  experience  to  date  has 
been  largely  limited  to  reviewing 
governance  proposals  of  ISOs  that 
operate  but  do  not  own  transmission 
facilities.  A  governance  model  that 
works  for  an  ISO  may  not  be  appropriate 
for  transcos  or  other  types  of  for-profit 
transmission  enterprises. 

Third,  even  among  the  ISOs,  there  are 
different  models  of  governance.  As  we 
noted  in  the  NOPR,  the  dominant 
governance  model  (PJM,  New  England, 
New  York  and  the  Midwest)  for  ISOs  is 
a  two-tier  form  of  governance.  The  top 
tier  consists  of  a  non-stakeholder  board, 
while  the  lower  tier  consists  of  advisory 
committees  of  stakeholders  that  may 
recommend  options  to  the  non- 
stakeholder  board.  Generally,  the  top 
tier  has  the  final  decisionmaking 
authority. 32'  In  contrast,  Cahfomia, 
employs  a  decisionmaking  board  for  its 
ISO  that  consists  of  both  stakeholders 
and  non-stakeholders  representatives. 
And  we  note  that  the  recently  passed 
Texas  restructiiring  law  would  require  a 
pure  stakeholder  governing  board  for 
the  ERGOT  ISO.  Given  the  variety  of 
governance  forms  that  exist  or  are 
proposed  for  ISOs  and  the  limited 
experience  with  these  different 
approaches,  the  Commission  believes 
that  it  is  premature  to  conclude  that  one 
form  of  governance  is  clearly  superior  to 
all  other  forms  in  every  situation. 

Therefore,  we  will  not  mandate 
detailed  governance  requirements  for 
RTO  boards.  Instead,  the  approach  that 
we  adopt  in  the  Final  Rule  is  that  any 
RTO  governance  proposals,  whether 
from  an  ISO,  transco  or  a  hybrid 
arrangement,  will  be  judged  on  a  case- 
by-case  basis  against  the  overarching 
standard  that  its  decisiomnaking 
process  must  be  independent  of 


"'One  exception  is  the  New  York  ISO  where 
decisionmaking  is  explicitly  shared  by  a  non- 
stakeholder  Board  of  Directors  and  stakeholder 
Management  Committee.  Modification  of  the  ISO 
tariffs  under  the  FPA  requires  approval  of  the  ISO 
Board  and  the  Management  Committee.  If  they  fail 
to  agree  on  a  modification,  either  the  Board  or  the 
Management  Committee  may  make  a  filing  under 
FPA  section  206.  See  Central  Hudson  Gas  &  Electric 
Corp.,  eta].,  88  FERC  1 61,138  (1999). 


individual  market  participants  and 
classes  of  market  participants.  3'*' 

While  we  are  not  imposing  any  other 
specific  requirements,  the  Commission 
believes  that  it  is  appropriate  to  give 
some  general  guidance  based  on  the 
governance  arrangements  that  we  have 
reviewed  to  date.  Where  there  is  a 
governing  board  with  classes  of  market 
participants,  we  would  expect  that  no 
one  class  would  be  allowed  to  veto  a 
decision  reached  by  the  rest  of  the  board 
and  that  no  two  classes  could  force 
through  a  decision  that  is  opposed  by 
the  rest  of  the  board.  Where  diere  is  a 
non-stakeholder  board,  we  believe  that 
it  is  important  that  this  board  not 
become  isolated.  Both  formal  and 
informal  mechanisms  must  exist  to 
ensure  that  stakeholders  can  convey 
their  concerns  to  the  non-stakeholder 
board.  Where  there  are  stakeholder 
committees  that  advise  or  share 
authority  with  a  non-stakeholder  board, 
it  is  important  that  there  be  balanced 
representation  on  the  stakeholder 
committees  so  no  one  class  dominates 
its  recommendations  or  its  decisions. 

We  note  that  this  general  guidance  is 
based  on  our  experience  with 
governance  proposals  of  ISOs.  The 
Commission  recognizes  that  these 
observations  may  not  be  completely 
relevant  for  an  RTO  that  intends  to 
operate  as  a  for-profit  transmission 
company.  Nevertheless,  we  emphasize 
that  the  common  element  for  all  types 
of  RTOs  must  be  that  they  satisfy  the 
threshold  principle  that  their 
decisionmaking  should  be  independent 
of  market  participants. 

Role  of  State  Agencies.  We  do  not 
impose  any  specific  requirements  on  the 
role  of  state  agencies  in  RTOs.  Such 
specificity  would  be  counterproductive 
in  light  of  the  variation  in  the  legal 
responsibilities  of  state  commissions 
and  RTO  design  across  regions. 
However,  we  agree  with  NARUC  that 
state  commissions  "should  fully 
participate  in  RTO  formation  and 
development."  When  we  undertake  our 
collaborative  efforts  with  the  industry 
after  issuance  of  the  Final  Rule,  we 
encourage  state  commissions  and  other 
state  agencies  to  play  a  key  role  in  this 
effort.  State  involvement  is  important 
for  several  reasons,  especially  where 
RTOs  are  a  critical  element  of  the  retail 
choice  programs  of  many  states.  State 
commissions  aie  in  a  unique  position  to 
assess  whether  a  particular  RTO  design 
will  help  or  hinder  their  efforts  to 
promote  retail  competition. 


''"We  will  require  every  ISO  to  submit  an  audit 
of  the  inde[>endence  of  its  governance  process  two 
years  after  its  approval  as  an  RTO. 
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Once  an  RTO  I  lecomes  operational,  it 
appears  that  mos  t  states  believe  that  it 
would  be  inappr  )priate  for  a  state 
|b  state  commission 
some  other  state 


official,  whether 
representative  or 


employee,  to  sen  e  as  a  voting  member 


of  an  RTO  board 
representing  the 


We  note  that  NECPUC, 
I  >ix  New  England  state 
commissions,  was  joined  by  most  other 
state  commissior  s  and  commenters 
from  other  sector  s  of  the  industry  in 
recommending  t&at  state  officials 
should  not  be  vo  ing  members  of  any 
RTO  governing  b  ady.  ISO-NE  presents 
three  reasons  wh  y  it  would  be 
problematic  for  a  state  official  to  serve 
as  a  voting  meml  er  of  an  RTO  governing 
board.  First,  it  would  create  a  conflict 
between  the  stat«  official's  duties  as  an 
RTO  board  meml  ler  and  his  or  her 
regulatory  or  leg<  J  responsibilities  at  the 
state  level.  Secor  d,  in  the  case  of  a 
multi-state  RTO,  it  would  be  difficuh  for 
an  official  of  one  state  to  represent  the 
interests  of  other  >  states  if  the  state 
interests  are  in  c(  inflict.  Third,  the 
solution  of  allow  ng  each  state  to  have 
its  own  voting  m  jmber  on  the  RTO 
board  could  lead  to  large  and  unwieldy 
boards  for  multi-  state  RTOs. 

While  most  coi  nmenters  agreed  that 
state  officials  she  uld  not  serve  as  voting 
members  of  RTO  boards,  most  of  these 
same  commenter  5  were  comfortable 
with  allowing  st£  te  officials  to  serve  as 
ex  officio  members.  It  was  thought  that 
state  officials  wo  jld  be  better  informed 
in  making  their  c  wn  decisions  if  they 
could  closely  obi  erve  the  considerations 
and  constraints  t  lat  were  weighed  by 
the  RTO  in  maki;  ig  its  decisions.  It  was 
thought  that  the  ibility  of  state  officials 
to  observe  the  R1  O's  decisionmaking 
process  would  bd  especially  useful  if  the 
RTO  had  to  recoi  amend  one  or  more 
expansions  to  thi  i  existing  grid. 

While  we  see  c  onsiderable  merit  in 
the  argiunents  th  it  state  officials  should 
not  be  voting  me  nbers  of  an  RTO 
governing  board  and  note  that  most 
state  commissior  s  share  this  view),  the 
Commission  is  n  )t  imposing  such  a 
prohibition.  Sine  e  RTOs  do  not  yet 
exist,  it  would  b(  premature  to  conclude 
that  state  official  >  should  not  participate 
as  voting  membe  rs  of  RTO  boards.  There 
may  be  special  c  rcumstances  in  some 
regions  that  wou  d  make  it  in  the  public 
interest  to  give  v  )ting  rights  to  one  or 
more  state  goveri  iment  representatives. 
Therefore,  we  wi  11  be  willing  to 
entertain  such  pi  oposals  and  perhaps 
revisit  the  issue  i  ifter  we  gain  more 
experience. 

Section  205  Fi  ing  Rights.  In  the 
NOPR,  we  propc  sed  that  the  RTO  must 
have  exclusive  a  id  independent 
authority  to  file  ( ;hanges  in  its 
transmission  tari  Ff  under  section  205  of 


the  Federal  Power  Act.  This  proposal 
triggered  hundreds  of  pages  of 
comments.  Upon  consideration  of  the 
comments  received,  as  discussed  below, 
we  will  modify  our  proposal,  in  part,  to 
make  clear  that  transmission  owners 
who  do  not  also  operate  their 
transmission  facilities  retain  certain 
section  205  rights. 

Most  commenters  on  this  issue  fall 
into  two  categories.  Those  who  oppose 
the  proposal  in  the  NOPR  argue  that  it 
is  bad  law  and  bad  policy.  They  contend 
that  the  Commission  does  not  have  the 
legal  authority  to  grant  section  205 
rights  over  their  transmission  facilities 
to  some  other  entity.  While  a 
transmission  owner  may  volimtarily 
cede  this  right  to  an  RTO,  they  argae 
that  the  Commission  cannot  compel  a 
transmission  owner,  either  directly  or 
indirectly,  to  give  up  this  legal  right. 
Many  transmission  owners,  representing 
lOUs,  public  and  cooperative  systems, 
argue  that  the  transfer  of  this  right  to  an 
RTO  would  increase  their  risk  of 
recovering  revenues  to  which  they  are 
lawfully  entitled.  On  the  other  hand, 
those  who  support  the  proposal  argue 
that  it  is  a  necessary  and  logical 
implication  of  oiu  previously  stated 
policy  that  the  "[ajuthority  to  act 
unilaterally  *  *  *  is  a  crucial  element 
of  a  truly  independent  transmission 
provider."  '"  They  contend  that  an  RTO 
will  not  be  able  to  function  as  an 
independent  and  neutral  transmission 
provider  if  it  has  to  seek  the  approval 
of  transmission  owners  or  other  market 
participants  every  time  it  wishes  to 
modify  its  tariff.  They  point  to 
numerous  tariff  changes  that  the  various 
ISOs  have  had  to  make  as  real  world 
evidence  of  their  need  to  move  quickly 
and  make  filings  at  the  Commission 
when  they  encounter  a  tariff  problem 
that  needs  to  be  corrected. 

Based  on  the  comments  received,  we 
reaffirm  our  determination  that  RTOs,  in 
order  to  ensure  their  independence  from 
market  participants,  must  have  the 
independent  and  exclusive  right  to 
make  section  205  filings  that  apply  to 
the  rates,  terms  and  conditions  of 
transmission  services  over  the  facilities 
operated  by  the  RTO.  This 
determination,  however,  is  subject  to 
several  important  clarifications 
discussed  below. 

We  recognize  that  for  some  RTOs  (in 
particular,  ISOs),  both  the  transmission 
owners  and  the  RTO  will  be  public 
utilities  with  respect  to  the  same 


'"'  New  England  Power  Pool.  70  FERC 1 61,374  at 
62.585  (1997). 


transmission  facilities,'^-  i.e.,  one  or 
more  entities  will  own  the  facilities  and 
a  different  entity  will  operate  the 
facilities  and  actually  sell  the 
transmission  provided  by  the  facilities, 
and  that  this  presents  a  somewhat 
unusual  situation  insofar  as  sections  205 
and  206  of  the  FPA  are  concerned.  The 
FPA  does  not  explicitly  address  who 
has  filing  authority  or  responsibility  in 
this  circumstance.  We  conclude  that 
while  the  RTO  must  have  independent 
and  exclusive  authority  to  propose 
changes  in  the  rates,  terms  and 
conditions  of  transmission  service 
provided  over  the  facilities  it  operates, 
it  also  is  reasonable  for  the  transmission 
owners  to  retain  certain  independent 
section  205  filing  rights  with  respect  to 
the  level  of  the  revenue  requirement 
that  the  transmission  owners  receive 
from  the  RTO  and  that  the  RTO,  in  turn, 
will  collect  from  the  transmission 
customers  through  its  rates.  We 
therefore  clarify  that  a  transmission 
owner  must  have  independent  authority 
to  set  the  level  of  its  portion  of  the 
revenue  requirement  to  be  collected  by 
the  RT0.333 

Importantly,  we  further  clarify  that  we 
expect  the  authorities  of  the 
transmission  owners  and  the  RTO  to  be 
exercised  as  follows.  The  transmission 
owners  may  make  section  205  filings  to 
establish  the  payments  that  the  RTO 
will  make  to  the  transmission  owners 
for  the  use  of  the  transmission  facilities 
that  are  under  the  control  of  the  RTO; 
the  RTO,  in  turn,  will  make  section  205 
filings  to  recover  from  transmission 
customers  the  cost  of  the  payments  it 
makes  to  transmission  owmers  as  well  as 
its  own  costs,  and  propose  any  other 
changes  in  the  rates,  terms  and 
conditions  of  service  to  transmission 
customers.  Thus,  the  transmission 
owners  may  have  on  file  a  tariff  that 
assures  their  recovery  of  transmission 
revenues  from  the  RTO  and,  while  they 
may  be  affecting  the  level  of  the  RTO's 
revenue  requirement,  they  will  not  be 
permitted  to  make  section  205  filings  for 
RTO  services  to  transmission  customers 
and  will  not  interfere  with  the 
independence  of  the  RTO  to  file 
proposed  changes  to  the  open  access 
tariff."4 


"^  Under  FPA  section  201(e).  a  public  utility  is 
any  person  who  owns  or  operates  jurisdictional 
facilities. 

'"Of  course,  a  transmission  owner  may 
voluntarily  agree  to  relinquish  this  right  during  the 
RTO  negotiation  process  or  subsequently. 

'"-•We  note  that  some  existing  ISOs  have  adopted 
an  approach  where  the  transmission  owners' 
revenue  requirement  is  filed  with  the  Commission 
in  a  separate  transmission  rate  filing  (e.g.,  California 
ISO),  while  others  incorporate  the  revenue 
requirement  of  the  transmission  owners,  as  changed 
from  time  to  time,  in  the  ISO's  tariff.  In  either  case, 


Federal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


859 


We  believe  this  division  of  filing 
rights  reflects  a  reasonable 
interpretation  of  the  FPA  as  applied  to 
these  circumstances,  and  that  it 
appropriately  balances  the  need  to 
ensure  the  independence  of  the  RTO 
with  the  need  to  provide  transmission 
owners  the  opportunity  to  recover 
revenues.  To  avoid  unnecessary 
disputes  and  coordinate  the  interaction 
of  these  independent  section  205  filings, 
we  will  require  the  RTO  and  the 
transmission  owners  to  give  prior  notice 
to  each  other  of  any  planned  section  205 
filings.  Further,  we  strongly  encoxu-age 
transmission  owners  and  RTOs  to 
resolve  rate  issues  prior  to  the  filing  of 
proposed  rate  changes. 

We  recognize  that  the  division  of 
filing  rights  described  above  may  not  be 
the  only  way  to  acconunodate  the 
concerns  raised.  Accordingly,  the 
Commission  will  entertain  other 
approaches  as  long  as  they  ensure  the 
independent  authority  of  the  RTO  to 
seek  changes  in  rates,  terms  or 
conditions  of  transmission  service  and 
the  ability  of  transmission  owners  to 
protect  the  level  of  the  revenue  needed 
to  recover  the  costs  of  their  transmission 
facilities.  The  Coiiunission  will  require 
RTOs  to  provide  a  detailed  description 
of  the  process  to  allow  us  to  assess  its 
fairness  and  workability. 

2.  Scope  and  Regional  Configuration 
(Characteristic  2)  "^ 

The  NOPR  proposed  as  the  second 
minimum  characteristic  of  an  RTO  that 
the  RTO  must  serve  an  appropriate 
region — a  region  of  sufficient  scope  and 
configuration  to  permit  the  RTO  to 
effectively  perform  its  required 
functions  and  to  support  efficient  and 
nondiscriminatory  power  markets."'' 
The  NOPR  noted  that  there  is  likely  no 
one  "right"  configiuation  of  regions  and 
proposed  to  establish  a  set  of  factors  that 
encourage  appropriate  regional 
configiu^ation  without  prescribing 
boimdaries.  The  NOPR  suggested  that  a 
region  that  is  Icirge  in  scope  would 
facilitate  the  effective  performance  of 
many  of  the  RTO's  functions,  but  also 
recognized  that  there  may  be  factors  that 
might  limit  how  large  an  RTO  should 
be.^^^  The  NOPR  also  proposed  a  set  of 
factors  that  may  affect  the  location  of 
regional  boundaries.  These  factors 
indicate  that  boundaries  should 
facilitate  essential  RTO  functions  and 
goals,  recognize  trading  patterns, 
mitigate  the  exercise  of  market  power, 
do  not  unnecessarily  split  existing 


control  areas  or  existing  regional 
transmission  entities,  encompass 
contiguous  geographic  areas  and  higlily 
interconnected  portions  of  the  grid,  and 
take  into  account  useful  existing 
regional  boundaries  (such  as  NERC 
regions)  and  international  boundaries. 
The  NOPR  put  forth  for  discussion  the 
appropriateness  of  existing 
configurations,  such  as  the  three  electric 
interconnections  within  the  continental 
United  States,  the  ten  NERC  reliabifity 
coimcils,  and  the  23  NERC  security 
coordinator  areas. 

The  NOPR  also  requested  comments 
on  what  portion  of  the  transmission 
facilities  within  an  appropriate  region 
the  RTO  must  control  in  order  to  be 
approved  as  an  RTO.  The  Commission 
recognized  that  it  might  be  difficult  to 
obtain  100  percent  participation  of  all 
transmission  ovraers  vdthin  a  region, 
but  that,  on  the  other  hand,  it  would  not 
be  appropriate  to  approve  an  RTO 
proposal  that  included  only  a  small 
portion  of  the  facilities  of  the  region. 
The  Commission  also  requested 
comments  on  how  much  deference  the 
Commission  should  give  to  regions 
proposed  to  us,  and  to  what  extent  state 
commission  approval  or  disapproval 
should  be  taken  into  account. 

a.  How  Should  Initial  Boundaries  be 
Established?  Conunents.  Most 
commenters  agree  with  the 
Commission's  proposal  not  to  initially 
prescribe  the  boundaries  for  appropriate 
regions. ^^^  Among  the  rationales 
asserted  by  these  commenters  is  that 
this  is  a  matter  best  left  in  the  first 
instance  to  the  stakeholders  in  the 
various  regions, '■**  there  should  be 
deference  to  proposals  by  transmission 
owners  and  market  participants,'-" 
FERC  should  give  deference  to  state 
commissions  on  scope  and 
configuration,''^*'  boundaries  should  be 
determined  naturally  in  a  way  that 
facilitates  market  transactions,''"  and 
size  and  configuration  must  be 
determined  on  a  case-by-case  basis.'^^ 

However,  some  commenters  argue 
that  the  Commission  should  prescribe 
regional  boundaries.  APPA,  East  Texas 
Cooperatives,  TDU  Systems  and  the 
Michigan  Commission  urge  that  the 


only  the  ISO  is  authorized  to  make  filings  that 
change  the  tariff  sheets  in  the  ISO's  tariff. 

335  FERC  Stats,  and  Regs,  at  33,729.     . 

"6W.  at  33.730. 


337  See,  e.g..  South  Carolina  Authority.  Cleco, 
SRP,  LG&E,^troit  Edison.  Wyoming  Commission. 
Entergy.  UtiliCorp,  NECPUC.  MidAmerican.  Enron/ 
APX/Coral  Power,  Duke,  NASUCA,  Industrial 
Consumers.  Connectiv.  Massachusetts  Division, 
Iowa  Board. 

338See,  e.g..  South  Carolina  Authority.  NASUCA, 
Florida  Power  Corp. 

339 See,  e.g.,  Entergy.  MidAmerican. 

3«'See.  e.g..  Southern  Company.  NECPUC.  Nine 
Commissions.  Florida  Commission. 

^*'  See,  e.g.,  Duke,  FirstEnergy.  Allegheny,  Iowa 
Board. 

3*2  See.  e.g.,  NYPP. 


Commission  use  section  202(a) 
authority  to  establish  initial  boundaries. 
APPA  asserts  that  the  Commission 
should  establish  a  rebuttable 
presumption  in  favor  of  specific 
regional  district  boundaries  based  on 
the  topology  of  the  transmission 
network  to  enhance  system  security. 
East  Texas  Cooperatives  argues  that  after 
the  Commission  established  regional 
districts,  the  burden  would  be  on  those 
proposing  different  regions  to  show  that 
they  provide  at  least  the  benefits  of  the 
prescribed  districts.  Michigan 
Commission  states  that  the  electricity 
market  is  currently  too  immature  to 
determine  by  itself  the  size  of  the 
markets,  and  that  firm  guidance  is 
needed  rather  than  allowing  the  RTO 
boundaries  to  be  set  by  participants. 

Several  other  commenters  do  not  go 
as  far  in  asserting  that  the  Commission 
should  initially  set  boimdaries,  but 
argue  that  the  Commission  should  take 
a  strong  role  in  assuring  proper 
boundaries.  For  example,  Cinergy  urges 
that  the  Commission  be  aggressive  in 
establishing  boundaries  consistent  with 
the  proposed  criteria,  noting  that  the 
willingness  of  the  Commission  to 
exercise  its  authority  over  boimdaries 
will  determine  the  success  of  the 
Commission's  restructuring  efforts. 
Coalition  of  Alliance  Users  maintains 
that  the  Commission  should  take  a 
direct  and  active  role  in  formulating 
RTO  boundaries.  WEPCO  believes  that 
the  role  of  the  Commission  should  be  to 
set  criteria  that  encourage  the 
establishment  of  sensible  RTO 
boundaries.  Project  Groups  assert  that  if 
the  stakeholders  in  a  region  do  not 
determine  boundaries  by  the  end  of 
2000,  the  Commission  should  make  the 
determinations.  LG&E  states  that  while 
the  Commission  should  show  deference 
to  voluntary  RTOs,  it  should  not 
hesitate  to  disapprove  proposals  with 
geographic  shortcomings. 

Commenters  express  a  variety  of 
views  regarding  whether  particular 
regional  configurations  would  be 
appropriate.  Some  commenters  support 
interconnection-wide  RTOs  as  a 
desirable  goal,'-"  while  others  regard 
either  an  Eastern  or  Western 
interconnection  RTO  as  unworkably 
large.  '■♦^ 

Commenters  offer  specific  ideas  about 
the  number  and  placement  of  RTOs. 
PG&E  states  that  the  long-term  goal 
should  be  four  or  five  RTOs  nationwide. 


3*3  See.  e.g..  South  Carolina  Authority.  Conlon. 
Industrial  Consumers,  First  Rochdale,  Los  Angeles, 
PG&E.  Sonat. 

^**  See,  e.g..  South  Carolina  Authority.  Desert 
STAR,  MidAmerican,  TDU  Systems,  CREDA. 
SNWA.  CRC,  Platte  River,  PSNM,  SRP. 
Metropolitan. 
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Williams  argue;  for  3  to  10  RTO 
nationwide,  wh  ile  Project  Groups 
advocates  3  to  1 2  RTO  nationwide. 
WEPCO  propos  )s  the  formation  of  five 
>n  the  Eastern 
(one  covering  MAPP, 
MAIN,  ECAR  aiid  portions  of  SPP;  one 
covering  SERC,  [Florida  and  the  rest  of 
SPP;  and  one  covering  NPCC  and 
MAAC);  (2)  ondfor  WSCC;  and  (3)  one 
for  ERGOT.  APFA,  supported  by  East 
Texas  Cooperatives,  suggests:  (1)  no 
more  than  three  RTOs  in  the  West;  (2)  ■ 
the  combinatioi ,  of  PJM,  NY  ISO  and 
ISO-NE  into  on  3  RTO  with  the  possible 
participation  of  Ontario;  (3)  the 
combination  of  the  Alliance  RTO, 
Midwest  ISO,  a  id  MAPP  into  one  RTO; 
(4)  Kansas  to  th ;  Garolinas  under  one 
RTO;  and  (5)  se  jarate  RTOs  for  Florida. 
ERGOT  and  Hyi  Iro-Quebec. 

With  respect  o  specific  regions.  ISO- 
NE  contends  thi  it  it  already  operates  a 
region  of  appro  )riate  size  and 
configiuation.  lylass  Companies  agrees 
that  ISO-NE  is  kn  appropriate  region. 
NYC  argues  tha :  the  formation  of  a 
northeastern  R1  O  with  a  broader 
geographic  scof  e  than  the  NY  ISO 
would  help  rem  ove  existing 
institutional  im  sediments  to  the 
construction  of  lew  transmission  lines. 
American  Fores  t  argues  that  PJM  is  too 
small,  while  NASUCA  and  Mid- Atlantic 
Gommissions  h  dieve  that  PJM  satisfies 
the  size  criteria  Some  commenters 
object  to  a  split  between  the  area 
represented  by  he  proposed  Alliance 
RTO  and  the  M  dwest  ISO.^^s  Most  of 
the  Florida  con  menters  assert  that 
peninsular  Flor  Ida  represents  an 
appropriate  reg  on.^'*^  For  example, 
Florida  Gommi:  sion  claims  that 
peninsular  Flor  da  is  a  large  and 
efficient  market  place  that  does  not  share 
parallel  flows  v  ith  other  electrical 
regions:  howevor,  it  states  that  the 
Florida  panhan  ile  could  be  in  a  region 
with  all  of  SER(!;  or  a  subregion  of  SERC. 

Although  sor  le  commenters 
encourage  a  W€  stem  interconnection- 
wide  RTO,  the  majority  of  commenters 
support  three  o:  ■  four  RTOs  for  the 
Western  intercc  nnection,  noting  that  the 
interests  in  the  WSCC  are  too  diverse 
and  the  area  toe  i  large  for  control  by  a 
single  entity.'*'  Gal  ISO  contends  that 
California  satis  ies  the  minimum  size 
criteria,  but  do(  s  not  represent  the 
maximiun  feasi  Die  area.  Commenters 
from  the  Pacifii  Northwest  generally 
agree  that  a  reg  on  including 
Washington,  Oi  egon,  and  all  or  portions 


'*''  Spe.  e.g. 
Carolina  Authority, 
Participants,  NASUPA 

'■•*  See.  e.g. 
Florida  Power  Corp 

*"See,  e.g.SRP 


Miclf  gan  Commission.  South 
Midwest  ISO.  Midwest  ISO 


Floripa  Commission.  |EA,  FP&L, 
,  Tallahassee.  Gainesville. 
Metropolitan. 


of  Idaho  and  Montana  is  distinct  enough 
to  warrant  an  RTO  limited  to  that 
area.  348  GREDA  and  Platte  River 
envision  one  RTO  for  the  Pacific 
Northwest,  one  for  Ctdifomia  and  one 
for  the  Rocky  Mountain/Desert 
Southwest  area;  CRG  suggests  a  similar 
alignment,  with  the  exception  of  the 
Rocky  Mountain  and  Southwest  areas  as 
separate  RTOs. 

A  niunber  of  commenters  make  the 
point  that,  regardless  of  where  RTO 
boundaries  are  drawn,  it  is  important 
that  there  be  integration  and 
coordination  among  RTOs.^^^  NERC 
believes  that  there  are  two  seams  issues: 
reliability  practices  across  seams  and 
market  practices  across  seams.  TDU 
Systems  suggests  that  there  be  a  set  of 
regions  for  reliability/operations 
piuposes  within  a  larger  region  for  rates 
and  scheduling.  Industrial  Consumers 
state  that,  if  multiple  RTOs  are  formed 
within  an  interconnection,  RTOs  should 
be  required  to  coordinate  their 
operations  to  collectively  "simulate"  an 
interconnection-wide  RTO.  Cinergy 
suggests  that,  if  there  were  more  than 
one  RTO  in  a  large  intercoimection.  a 
"super"  RTO  could  be  established  to 
operate  and  coordinate  inter-RTO 
activities.  Montana  Commission  states 
that  RTO  boundaries  are  less  important 
than  ensuring  that  seams  do  not 
interfere  with  the  market,  and  proposes, 
as  do  others  such  as  Ontario  Power  and 
CMUA.  that  the  Commission  require 
adjacent  RTOs  to  embody  consistent 
methods  of  access,  pricing,  and 
congestion  management  to  encourage 
seamless  trading.  PacifiCorp  asserts  that 
reciprocity  agreements  among  RTOs 
may  be  easier  to  achieve  than  having  all 
parties  in  a  large  region  agree  to  one 
RTO.  Allegheny  suggests  that 
appropriate  transmission  pricing  could 
provide  some  of  the  same  benefits  as  a 
large  RTO. 

Several  commenters  express  concern 
that  multiple  RTO  proposals  for  the 
same  region  will  be  submitted.  Indiana 
Commission  contends  that  the  NOPR 
leaves  the  door  open  for  more  than  one 
RTO  proposal  for  approximately  the 
same  wholesale  power  market  region 
and  this  could  limit  the  operational 
efficiency  and  increase  the  cost  of 
transmission  in  the  region.  It  suggests 
that  the  Commission  consider  requiring 
formal  mediation  or  play  an  assertive 
role  in  such  circiunstances.  Snohomish 
suggests  favoring  the  RTO  proposal  that 
is  negotiated  pursuant  to  the  most  open 
process  that  included  consumers, 
transmission  dependent  utilities  and 


'■"•See.  e.g.,  Seattle,  PGE.  Industrial  Customers, 
BC  Hydro,  Powerex,  Tacoma  Power,  PNGC. 
'*«  See.  e.g..  South  Carolina  Authority.  SPP. 


others  with  a  vital  interest  in  the 
effective  and  efficient  operation  of  the 
transmission  grid.  Midwest  ISO 
Participants  submit  that  the  proponents 
of  multiple  RTOs  meet  a  heavy  biuden 
and  demonstrate  the  need  for  more  than 
one  RTO.  In  particuleir.  it  would  require 
demonstration  that  the  proposals:  do  not 
balkanize  the  market;  allow  for  effective 
congestion  relief;  maintain  reliability; 
facilitate  construction  of  new 
transmission  facilities;  and  allow  for 
effective  tariff  administration  and 
imbiased  ATG  determination 
throughout  the  region. 

Commission  Conclusion.  We  adopt 
the  NOPR  proposal  on  this 
characteristic.  All  RTO  proposals  filed 
with  us  must  identify  a  region  of 
appropriate  scope  and  configuration. 
The  scope  and  configiiration  of  the 
regions  in  which  RTOs  are  to  operate 
will  significantly  affect  how  well  they 
will  be  able  to  achieve  the  necessary 
regulatory,  reliability,  operational,  and 
competitive  benefits. 

As  proposed  in  the  NOPR.  we  will  not 
at  this  time  prescribe  initicd  boundaries 
for  RTOs.  Section  202(a)  of  the  FPA 
does  give  us  the  authority,  after 
consultation  with  state  conmiissions,  to 
fix  and  modify  boundaries  for  regional 
districts  for  the  voluntary 
interconnection  and  coordination  of 
facilities.  We  acknowledge  those 
conunenters  who  believe  that  it  may  be 
more  efficient  for  the  Commission  to 
establish  at  least  a  rebuttable 
presumption  that  particular  boundaries 
are  appropriate  starting  points. 
However,  we  conclude,  as  a  matter  of 
policy,  that  we  should  not  attempt  to 
draw  boundaries  at  this  time.  We  are 
convinced  that  the  transmission  owners, 
market  participants,  and  regulators  in  a 
particular  region  have  a  better 
imderstanding  of  the  dynamics  of  the 
transmission  system  in  that  region,  and 
that  they  should,  at  least  in  the  first 
instance,  propose  the  appropriate  scope 
and  regional  configiuation  of  an  RTO. 
There  are  many  technical  considerations 
involved  in  discerning  the  appropriate 
scope  and  regional  configiu'ation  of  an 
RTO,  and  we  believe  that  those  most 
familiar  with  such  considerations  in  a 
region  are  in  a  better  position  to  propose 
a  workable  solution. 

As  noted  above,  some  commenters 
advocate  that  the  NERC  regions  be 
starting  points;  others  advocate  that  the 
Intercormections  be  the  goal;  and  still 
others  propose  specific  configurations 
that  would  divide  the  Nation  as  many 
as  three  to  12  RTOs.  Consistent  with  our 
decision  to  let  the  parties  take  the 
initiative  to  propose  what  is  appropriate 
for  their  region,  we  will  not  specifically 
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endorse  any  particular  scheme  for  RTO 
configuration. 

This  is  not  to  say^however,  that  we 
will  deem  appropriate  any  regional 
configuration  proposed.  As  stated  in  the 
regulatory  text  for  this  characteristic,  an 
appropriate  region  is  one  of  sufficient 
scope  and  configuration  to  permit  the 
RTO  to  effectively  perform  its  required 
functions  and  to  support  efficient  and 
nondiscriminatory  power  markets.  A 
proposed  RTO  could  simply  be  too 
limited  to  satisfy  several  of  the 
necessary  functions.  Further,  we  are 
aware  that  transmission  owners  could 
seek  to  gain  strategic  advantage  by  the 
way  an  RTO  is  formed.  For  example,  an 
RTO  could  be  placed  to  act  as  a  toll 
collector  on  a  critical  corridor.  ^^^  An 
RTO  could  propose  a  configuration  that 
interferes  with  the  formation  of  a  larger, 
more  appropriately  configured  RTO. 

As  we  review  a  proposal  by  a  regional 
transmission  entity  for  its  scope  and 
regional  configuration,  if  we  determine 
that  the  scope  is  inappropriate,  that 
entity  will  not  be  deemed  to  be  an  RTO, 
and  its  participants  will  not  be  deemed 
to  be  RTO  participants. 351  In  response  to 
the  commenters  questioning  what  the 
Conunission  would  do  if  it  received 
multiple  RTO  proposals  for  a  region,  we 
note  that  we  hope  the  collaborative 
process  we  are  encouraging  in  this  Final 
Rule  would  foreclose  that  circiimstance. 
However,  if  we  are  faced  with  multiple 
proposals,  we  would  have  to  determine 
which  RTO  proposal  best  meets  the 
objectives  of  this  Rule. 

As  we  stated  in  the  NOPR,  we  are 
aware  that  there  is  hkely  no  one  "right" 
configuration  of  regions.  One  particular 
boimdary  may  satisfy  one  desirable  RTO 
objective  and  conflict  with  another.  We 
recognize  here,  and  elsewhere  in  this 
Final  Rule,^^^  that  the  industry  will 
continue  to  evolve,  and  the  appropriate 
regional  configurations  will  likely 
change  over  time  with  technological  and 
market  developments.  The  Commission 
is  also  mindful  of  the  interests  of 
individual  states  regarding  RTO 
boundaries.  Given  all  these 
considerations,  the  Commission 
believes  that  the  public  interest  will  best 
be  served  if  we  provide  guidance  in  this 
Final  Rule,  in  the  form  of  factors  that 
affect  appropriate  regional 
configuration,  without  actually 
prescribing  boundaries. 

b.  Scope  and  Configuration  Factors. 
Comments.  A  large  number  of 


commenters  agree  that  the  factors  listed 
in  the  NOPR  for  determining  a  proper 
scope  and  configuration  for  an  RTO  are 
generally  appropriate.^s^  Industrial 
Consumers  propose  that  the  factors  be 
codified  as  part  of  our  regulations. 
Florida  Commission,  on  the  other  hand, 
argues  that  the  factors  should  not  be 
mandated  as  part  of  the  Commission's 
regulations. 

Many  commenters  argue  that  the  RTO 
region  should  be  as  large  as  possible, 
i.e.,  bigger  is  better. •''•■*''  Several 
commenters  suggest  the  minimum  size 
should  be  the  NERC  regions. ^^s  Conlon 
suggests  a  minimiun  area  should  be  one 
containing  a  load  of  50,000  MW.  PJM 
states  that  its  organization  demonstrates 
that  a  very  large  RTOs  is  feasible,  in  that 
it  manages  a  grid  serving  more  than 
57,000  MW  of  generation  and 
containing  more  than  8,000  miles  of 
high  voltage  transmission  lines.  PJM 
states  that  even  larger  control  areas  are 
possible  as  technology  advances.  PJM/ 
NEPOOL  Customers,  claiming  that  all 
potential  factors  that  might  limit  size 
can  be  overcome,  argue  that  the 
Commission  should  not  conclude  that 
there  are  factors  that  limit  size.  As 
discussed  below  with  respect  to  the 
congestion  management  function,  some 
commenters  make  a  particular  point  of 
emphasizing  the  importance  of  large 
scope  to  effective  congestion 
management.35^ 

Other  commenters  argue  that  bigger  is 
not  necessarily  better  and  that  there  are 
factors  that  limit  size.3S7  CMUA  argues 
that  the  role  of  security  coordinator  and 
operational  characteristics  of  a  region 
may  limit  geographic  scope.  STDUG 
claims  that  size  breeds  inefficiency. 
Several  commenters  claim  that  requiring 
maximum  scope  upon  creation  may 
discourage  RTO  formation  or  make  it 
more  costly  and  take  longer  to 
achieve.  358  NYPP  expresses  concern 
that,  if  an  RTO  is  too  large,  it  may  not 


'*"  See  Statement  of  Ohio  Commission  Chairman 
Craig  Glazer,  RTO  Conference  (St.  Louis),  transcript 
at  85-87. 

^^'  The  proposal  could  be  accepted,  however,  as 
something  less  than  an  RTO  that  represents  an 
improvement  over  the  status  quo. 

'5^  See  section  F  on  Open  Architecture. 


'53 See,  e.g.,  UtiliCorp.  Desert  STAR,  Midwest 
ISO  Participants,  Metropolitan,  NECPUC,  LG&E. 
PJM/NEPOOL  Customers,  Midwest  Municipals, 
Industrial  Consumers,  Dairyland,  TDU  Systems. 
ISO-NE,  Midwest  Energy.  APX,  APPA,  Cal  ISO. 

^^*  See.  e.g.,  Cinergy,  American  Forest,  EPSA, 
UtiliCorp.  PG&E.  NSP.  Pennsylvania  Commission, 
NJBUS,  LG&E,  Enron/APX/Coral  Power,  NASUCA. 
PJM/NEPOOL  Customers,  Cal  ISO,  Texas 
Commission,  Conlon,  Dynegy,  Nine  Commissions, 
Michigan  Commission,  Lincoln,  WPSC,  First 
Rochdale,  East  Texas  Cooperatives,  Los  Angeles, 
Ohio  Commission,  EME,  Ontario  Power.  H.Q. 
Energy  Services,  Ogelthorpe,  UMPA,  PG&E,  Indiana 
Commission. 

"5  See,  e.g.,  Cinergy,  WPSC,  Lincoln.  Ohio 
Commission,  PG&E. 

3s6See.  e.g..  LG&E.  ComEd.  Midwest  ISO 
Participants,  Midwest  ISO. 

'"See,  e.g.,  AEPCO,  Tallahassee. 

J58See,  e.g.,  Enron/APX/Coral  Power, 
FirstEnergy,  Tri-State. 


be  able  to  handle  local  reliability  issues. 
Other  commenters  believe  that  the 
ability  to  plan  new  transmission 
facilities  may  limit  scope. ^sa  AEPCO 
expresses  concern  that  the  voice  of 
smaller  participants  could  be  lost  in  a 
larger  RTO.  Florida  Power  Corp.  claims 
that  there  may  be  a  security  risk 
associated  with  concentrating  control  of 
too  large  an  area  into  a  single  facility, 
and  that  large  areas  of  non-pancaked 
rates  may  eliminate  incentives  for 
proper  generator  siting  decisions,  A 
niunber  of  commenters  believe  that 
either  the  Eastern  interconnection  or  the 
Western  interconnection  is  too  large  an 
area  to  be  controlled  by  one  RTO.  3*^" 
New  York  Commission  argues  that  the 
Commission  should  recognize  that 
experience  must  be  gained  in  stages 
before  an  RTO  encompassing  an  entire 
intercormection  can  be  implemented. 
Several  commenters  in  the  Pacific 
Northwest  cite  the  failed  attempt  to 
create  IndeGo  as  evidence  that  trying  to 
create  too  large  an  RTO  is  unworkable, 
and  at  some  point  "bigger"  creates  more 
problems  than  it  solves. 3^' 

Some  commenters  offer  subjective 
parameters  for  the  scope  of  an  RTO.  For 
example,  SNWA  proposes  that  the  RTO 
be  Ico^e  enough  to  accommodate  as 
many  market  participants  as  possible, 
but  not  so  large  as  to  be  overly 
biudensome  to  manage.  SRP  argues  that 
a  balance  must  be  struck  between  an 
RTO  that  is  too  small  to  cover  a 
meaningful  wholesale  power  market 
and  one  that  is  too  large  to  form  and 
operate  effectively.  TDU  Systems  argue 
that  RTOs  should  comprise  the  largest 
regions  that  could  operate  in  a 
coordinated  fashion  within  a  short 
period  of  time  with  reasonable 
investments  of  funds. 

A  number  of  commenters  emphasize 
particular  factors  that  they  consider 
important  in  determining  scope  and 
configuration.  Some  commenters  assert 
that  reliability  and  system  security 
should  be  the  primary  determinant  of 
scope  and  configuration. ^ez  Others  place 
prime  importance  on  trading  patterns 
and  facilitating  market  transactions. 3^3 
EEI  states  that  the  most  efficient  size 
aad  configuration  of  an  RTO  should  be 
left  to  the  market  to  determine.  Other 
commenters  propose  electrical 


■"^'See,  e.g..  Dairyland.  Minnesota  Power. 

'""See,  e.g..  South  Carolina  Authority,  Desert 
STAR,  MidAmerican,  TDU  Systems,  CREDA. 
SNWA.  CRC,  Platte  River,  PSNM,  SRP, 
Metropolitan. 

'6'  See.  e.g..  Industrial  Customers,  Power«x, 
Tacoma  Power. 

's-^  See.  e.g..  CMUA,  APPA,  Florida  CoiDmission, 
Minnesota  Commission. 

'»^See,  e.g.,  UtiliCorp,  Reliant,  Duke,  South 
Carolina  Commission,  NU,  Florida  Power  Corp.. 
Detroit  Edison. 
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configuration  ai  id  physical  power  flows 
as  important  fa(  tors.  '•^■»  CREDA  and 
Desert  STAR  ar|  ;ue  that  the  preservation 
of  a  Federal  Pov  ^er  Marketing 
Administration  project  marketing  area  is 
an  important  co  isideration.  Chelan 
argues  that  cost  shifts  need  to  be 
considered  in  d  (termining  scope.  Platte 
River  contends  hat  established  security 
coordinators  shi  tuld  be  a  factor. 
Southern  Comp  uiy  argues  that  joint 
ownership  agree  ments  should  be  a 
factor.  Tacoma   'ower  claims  that 
traditional  busii  less  relationships  and 
social  and  polit  cal  commonality  are 
factors  that  affe<  t  scope. 

Commenters  i  xe  divided  on  whether 
points  where  tn  nsmission  facilities  are 
constrained  sho  aid  be  used  as  an  RTO 
boundary  or  int  smalized  within  an 
RTO.  Some  con:  menters  claim  that 
constraints  shoi  Id  be  internalized  to  the 
extent  possible  ind  not  constitute 
boundaries  betv  een  regions.'*'  NERC 
states  that  boun  laries  should  not  be 
placed  at  weak  :  nterconnections 
because  a  single  entity  is  better  able  to 
strengthen  them .  On  the  other  hand, 
other  comment€  rs  believe  that 
constrained  faci  ities  should  constitute 
the  boundaries,  either  because  they  may 
form  a  natural  b  aundary  between  robust 
systems  or  beca  ise  it  makes  more  sense 
to  internalize  m  u'kets  than  to 
internalize  constraints."*  APPA  states 
that,  because  it  s  not  possible  to 
internalize  all  c<  >nstraints,  the  goal 
should  be  to  all(  iviate  or  mitigate  the 
effects  of  interre  gional  constraints 
through  additio  lal  construction  and 
RTO  operating  i  ules  and  pricing 
policies.  NECPl  C  argues  that  it  does  not 
matter  where  cc  nstraints  are  if 
compatible  met  lods  of  locational 
pricing  are  adoj  ted  by  contiguous 
RTOs.  MidAme  lean  and  Duke  assert 
that  constraints  are  not  natiu-al 
boundaries  betv  'een  regions  because  the 
location  of  poin  :s  of  constraint  change 
over  time  as  ma  ket  conditions  change. 
Several  commei  iters,  such  as  Dairyland 
and  Desert  STA  ^,  take  the  position  that 
the  issue  wheth  jr  to  design  RTO 
boiuidaries  at  c(  nstrained  interfaces 
cannot  be  statec  generically,  and  must 
be  decided  on  a  case-by-case  basis.      "^ 

Commission  (Conclusion.  The  factors 
we  believe  shou  Id  be  used  to  develop 
appropriate  regi  ons  are  set  out  here  and 
called  regional  i  lonfiguration  factors. 
These  cover  sue  h  considerations  as  how 
large  a  region  si  ould  be  and  how 
boundaries  shoi  ild  be  evaluated.  We  do 


^"See.  e.g..  Soutl 
NSP.  Dynegy. 

">'  See,  e.g.,  Indus  rial 
Minnesota  Power.  SiDUG 

"*See.  e.g.,  Ohio 
Power  Corp. 


Carolina  Authority,  Williams, 


Consumers,  First  Rochdale. 
NARIIC. 
Commission,  EAL,  Florida 


not  see  a  benefit  to  placing  them  in 
regulatory  text,  as  suggested  by  one 
commenter,  and  we  will  not  do  so.  The 
factors  are  intended  as  guidance  and,  as 
such,  must  necessarily  be  applied 
flexibly. 

Regional  Configiuation  Factors.  As 
stated  above,  the  principal 
consideration  in  evaluating  the 
appropriate  scope  of  an  RTO  is  that 
such  scope  must  permit  the  RTO  to 
perform  its  functions  effectively.  As  we 
stated  in  the  NOPR,  many  of  the 
characteristics  and  fiuictions  for  an  RTO 
proposed  in  this  section  suggest  that  the 
regional  configiu^ation  of  a  proposed 
RTO  should  be  large  in  scope. '*^  For 
example: 

•  Making  accurate  and  reliable  ATC 
determinations:  An  RTO  of  sufficient 
regional  scope  can  make  more  acciuate 
determinations  of  ATC  across  a  larger 
portion  of  the  grid  using  consistent 
assumptions  and  criteria. 

•  Resolving  loop  flow  issues:  An  RTO 
of  sufficient  regional  scope  would 
internalize  loop  flow  and  address  loop 
flow  problems  over  a  larger  region. 

•  Managing  transmission  congestion: 
A  single  transmission  operator  over  a 
large  area  can  more  effectively  prevent 
and  manage  transmission  congestion. 

•  Offering  transmission  service  at 
non-pancaked  rates:  Competitive 
benefits  result  from  eliminating 
pancaked  transmission  rates  within  the 
broadest  possible  energy  trading  area. 

•  Improving  Operations:  A  single 
OASIS  operator  over  an  area  of 
sufficient  regional  scope  will  better 
allocate  scarcity  as  regional 
transmission  demand  is  assessed; 
promote  simplicity  and  "one-stop 
shopping"  by  reserving  and  scheduling 
transmission  use  over  a  larger  area;  and 
lower  costs  by  reducing  the  number  of 
OASIS  sites. 

•  Planning  and  coordinating 
transmission  expansion:  Necessary 
transmission  expansion  would  be  more 
efficient  if  planned  and  coordinated 
over  a  larger  region. 

We  note  that  the  conunents  on  this 
issue  express  a  range  of  views.  Many 
commenters  assert  that  the  bigger  the 
RTO  is  the  better,  and  that  there  really 
are  no  serious  limitations  to  RTOs 
representing  loads  as  large  as  several 
hundred  thousand  megawatts.  Other 
conunenters  suggest  a  number  of 
considerations  that  may  militate  agcunst 
RTOs  that  are  too  large,  including  the 
role  of  security  coordinator,  operational 


"■'This  reiterates  the  conclusion  we  reached  in 
the  eleven  ISO  principles  in  Order  No.  888,  where 
we  stated  that  "Itlhe  portion  of  the  transmission 
grid  operated  by  a  single  ISO  should  be  as  large  as 
possible."  Order  No.  888,  FERC  Stats.  &  Regs. 
131,036  at  31,731. 


characteristics,  costs  of  formation,  local 
reliability  issues,  and  the  effect  on 
smaller  participants.  In  the  NOPR,  we 
recognized  that  there  may  be  a 
limitation  on  how  many  facilities  or 
transactions  can  be  overseen  reliably  by  -. 
a  single  operator,  imposed  either  by 
hardware  design  or  costs,  or  imposed  by 
human  limitations  to  process  the 
required  amount  of  information.  We 
further  recognized  that  the  difficulty 
and  cost  of  transferring  operational 
control  over  many  transmission  systems 
to  one  RTO  may  affect  regional 
configuration.  We  also  noted  that,  as 
regions  get  larger  and  involve  more 
existing  owners  of  transmission, 
reaching  consensus  on  an  appropriate 
transmission  rate  design  for  the  region 
may  prove  challenging. 

We  note  that  a  number  of  commenters 
make  the  point  that,  at  least  for  some 
purposes  and  functions,  the  scope  of  an 
individual  RTO  is  less  important  if  it  is 
part  of  a  group  of  RTOs  that  have 
adequately  eliminated  the  negative 
effects  of  "seams"  between  itself  and  the 
other  RTOs.  NERC  identifies  two  seams 
issues:  reliability  practices  across  seams 
and  market  practices  across  seams.  We 
further  note  that  other  commenters 
suggest  that  large  RTOs  could  be 
"simulated"  through  coordinated 
operations  and  consistent  methods  of 
access,  pricing,  and  congestion 
management,  and  that  there  may  be 
different  acceptable  scopes  for 
reliability  and  operations  purposes  on 
one  hand,  and  rates  and  scheduling  on 
the  other.'**  We  also  detect  a  common 
theme  that  runs  through  a  number  of 
comments:  large  geographic  size  is  most 
important  for  trading  cireas.  Thus,  the 
concept  of  large  "seamless  trading 
areas"  for  power  emerges  as  a  "scope" 
issue  that  is  distinct  from  the  scope  of 
the  region  for  organizing  the 
transmission  functions  of  an  RTO. 

We  conclude  that  a  large  scope  is 
important  for  an  RTO  to  effectively 
perform  its  required  functions  and  to 
support  efficient  and  nondiscriminatory 
power  markets.  Adequate  scope  is  not 
necessarily  determined  by  geographic 
distance  alone;  other  factors  include  the 
numbers  of  buyers  and  sellers  covered 
by  the  RTO.  the  amount  of  load  served, 
and  the  number  of  miles  of  transmission 
lines  under  operational  control.  The 
scope  must  be  large  enough  to  achieve 


'**In  a  recent  conference  to  address  interregional 
ISO  coordination  in  the  northeast,  the  three 
northeast  ISOs  (ISO  New  England,  New  York  ISO, 
and  PJM  ISO)  and  other  market  participants 
discussed  current  and  future  coordination  efforts 
among  the  ISOs  intended  to  simplify  market 
transactions  and  enhance  reliability  in  the 
northeast.  See  http/Zwww.dps.state.ny.us/ 
isoconf.htm. 
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the  regulatory,  rehability,  operational 
and  competitive  objectives  of  this  Rule. 

We  are  receptive  to  flexible  eind 
innovative  ways  for  an  RTO  to  achieve 
sufficient  scope.  Where  a  proposed 
regional  transmission  entity  may  be  of 
sufficient  scope  for  some  RTO  purposes, 
but  not  others,  an  RTO  may  be  able  to 
achieve  sufficient  "effective  scope"  by 
coordination  and  agreements  with 
neighboring  entities,  or  by  participating 
in  a  group  of  RTOs  with  either 
hierarchical  control  or  a  system  of  very 
close  coordination.  We  do  not  foreclose 
the  possibility  that  an  RTO  may  satisfy' 
some  of  the  minimum  characteristics 
and  functions  by  itself,  while  satisfying 
others  through  a  strong  cooperative 
agreement  with  neighboring  RTOs  to 
create  a  "seamless  trading  area."  The 
functions  of  a  large  RTO  may  be  met  by 
eliminating  the  effect  of  seams 
separating  smaller  RTOs  through  a 
contract  or  other  coordination 
arrangement.  One  of  our  concerns  about 
an  RTO's  scope  is  that  the  existing 
impediments  to  trade,  reliability,  and 
operational  efficiency  be  eliminated  to 
the  greatest  extent  possible.  However, 
an  RTO  application  that  proposes  to  rely 
on  "effective  scope"  to  satisfy 
Characteristic  2  must  demonstrate  that 
the  arrangement  it  proposes  to  eliminate 
the  effect  of  seams  is  the  practical 
equivalent  of  eliminating  the  seams  by 
forming  a  larger  RTO. 

Factors  for  Evaluating  Boundaries.  In 
addition  to  the  factors  affecting  the  size 
of  a  region,  other  factors  may  affect  the 
delineation  of  regional  boundaries.  As 
stated  in  the  NOPR,  the  Commission 
proposed  that  RTO  boundaries  be  drawn 
so  as  to  facilitate  and  optimize  the 
competitive,  reliability,  efficiency  and 
other  benefits  that  RTOs  are  intended  to 
achieve,  as  well  as  to  avoid  unnecessary 
disruption  to  existing  institutions.  The 
Commission  proposed  in  the  NOPR  a 
list  of  factors  it  would  consider  in 
evaluating  the  configuration  for  a 
proposed  RTO.  Nearly  all  of  the 
comments  agree  that  these  factors  are 
generally  appropriate. 

We  recognize  that  different  factors 
may  suggest  different  configurations  and 
that  assessing  the  appropriateness  of  a 
region's  configuration  will  require 
balancing  factors  and  a  flexible 
approach.  Given  this  qualification,  the 
Commission,  in  evaluating  an  RTO's 
boundaries,  will  consider  the  extent  to 
which  the  proposed  boundaries: 

Facilitate  performing  essential  RTO 
functions  and  achieving  RTO  goals:  The 
regions  should  be  configured  so  that  an 
RTO  operating  therein  can  ensure  non- 
discrimination and  enhance  efficiency 
in  the  provision  of  transmission  £uid 
ancillary  services,  maintain  and 


enhance  reliability,  encourage 
competitive  energy  markets,  promote 
overall  operating  efficiency,  and 
facilitate  efficient  expansion  of  the 
transmission  grid.  For  example,  we 
understand  that  there  have  been 
instances  where  transmission  system 
reliability  was  jeopardized  due  to  the 
lack  of  adequate  real-time 
communication  between  separate 
transmission  operators  in  times  of 
system  emergencies.  To  the  extent 
possible,  RTO  boundaries  should 
encompass  areas  for  which  real-time 
communication  is  critical,  and  unified 
operation  is  preferred. 

Encompass  one  contiguous 
geographic  area:  The  competitive, 
efficiency,  reliability,  and  other  benefits 
of  RTOs  can  be  best  achieved  if  there  is 
one  transmission  operator  in  a  region. 
To  be  most  effective,  that  operator 
should  have  control  over  all 
transmission  facilities  within  a  large 
geographic  area,  including  the 
transmission  facilities  of  non-public 
utility  entities.  This  consideration  could 
preclude  a  noncontiguous  region,  or  a 
region  with  "holes."  However,  as  we 
discuss  below,  we  will  not 
automatically  deny  RTO  status  where 
the  RTO  is  not  able  to  obtain  full 
participation  in  its  region. 

Encompass  a  highly  interconnected 
portion  of  the  grid:  To  promote 
reliability  and  efficiency,  portions  of  the 
transmission  grid  that  are  highly 
integrated  and  interdependent  should 
not  be  divided  into  separate  RTOs.  One 
RTO  operating  the  integrated  facilities 
can  better  manage  the  grid.  This  is  not 
to  say,  however,  that  every  weak 
interconnection  belongs  on  a  regional 
boundary.  Where  a  weak  interface  is 
frequently  constrained  and  acts  as  a 
barrier  to  trade,  it  may  be  appropriate  to 
place  that  interface  within  an  R'TO 
region,  h  may  be  more  difficult  to 
expand  a  weak  interface  on  the 
boundary  between  two  regions;  this  may 
act  as  a  barrier  to  trade  between  the  two 
regions."''' 

Deter  the  exercise  of  market  power: 
While  the  industry  should  work  toward 
a  goal  of  virtually  seamless  trade 
between  RTOs,  it  may  be  that  initially 
a  significant  amount  of  trade  may  be 
contained  within  an  RTO,  especially  if 
the  RTO  or  the  market  establishes  a 
power  exchange  that  covers  the  same 
area  as  the  RTO.  Thus,  to  have  a 
competitive  market,  it  is  important  to 


"■''Commeiileis  are  also  divided  on  whether  weak 
interfaces  should  be  encompassed  within  an  RTO 
or  act  as  a  natural  boundar,'.  After  consideration, 
we  conclude  that  there  is  not  a  universal  answer 
applicable  to  all  situations.  Consequently,  we  will 
address  this  issue  as  it  arises  in  RTO  proposals  on 
a  case-by-casc  basis. 


create  an  RTO  region  that  is  not 
dominated  by  a  few  buyers  or  sellers  of 
energy.  Also,  the  RTO  configuration 
should  not  be  one  where  the  RTO 
participants  can  exercise  transmission 
market  power  by  collecting  congestion 
fees  on  a  critical  corridor. 

Recognize  trading  patterns:  Given  that 
a  goal  of  this  initiative  is  to  promote 
competition  in  electricity  markets, 
regions  should  be  configiued  so  as  to 
recognize  trading  patterns,  and  be 
capable  of  supporting  trade  over  a  large 
area,  and  not  perpetuate  uimecessary 
barriers  between  energy  buyers  and 
sellers.  There  may  exist  today  some 
infrastructure  or  institutional  barriers 
uimecessarily  inhibiting  trade  between 
regions  that  could  be  economically 
reduced.  RTO  boundaries  should  not 
perpetuate  these  lumecessary  and 
uneconomic  barriers. 

Take  into  account  existing  regional 
boundaries  (e.g.,  NERC  regions)  to  the 
extent  consistent  with  the  Commission 's 
goals  for  RTOs:  An  RTO's  configuration 
should,  to  the  extent  possible,  not 
disrupt  existing  useful  institutions.  The 
Commission  recognizes  that  utilities 
have  been  working  together  regionally 
in  different  contexts  for  some  time,  and 
that  there  is  value  in  preserving 
historical  institutions  and  relationships; 
but  we  also  recognize  that  in  the 
evolving  market,  efficiencies  may  call 
for  new  configvuations. 

Encompass  existing  regional 
transmission  entities:  Because  existing 
ISOs,  and  any  other  regional 
transmission  entities  we  may  hereafter 
approve,  already  integrate  transmission 
systems,  it  may  not  be  efficient  to  divide 
them  into  different  regions.  This  is  not 
to  say,  however,  that  RTO  boundaries 
must  coincide  with  existing  regional 
transmission  entities.  An  appropriate 
region  may  well  be  larger,  and  there 
may  be  circumstances  that  support 
combining  or  reconfiguring  existing 
entities. 

Encompass  existing  control  areas: 
Many  existing  control  areas  are 
relatively  small.  It  may  be  advisable  not 
to  divide  them  further.  However,  parties 
would  not  be  precluded  from  proposing 
to  divide  a  control  area  if  they  show  this 
to  be  beneficial. 

Take  into  account  international 
boundaries:  The  Commission  recognizes 
that  natural  transmission  boundaries  do 
not  necessarily  coincide  with 
international  boundaries.  Indeed,  a  large 
part  of  Canada's  transmission  system, 
and  a  small  part  of  Mexico's 
transmission  grid,  is  interconnected  on 
a  synchronous  basis  with  Uiat  of  the 
U.S.  Accordingly,  an  appropriate  region 
need  not  stop  at  the  international 
boundary.  However,  this  Commission 
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unable  to  obtain  participation  by  all 
transmission  owners  in  the  region. ^'° 
Several  commenters,  such  as  Desert 
STAR  and  Minnesota  Power,  note  that, 
if  the  Commission  does  not  mandate 
100  percent  participation,  it  does  not 
make  sense  to  make  it  a  condition  of 
RTO  approval.  Other  commenters 
propose  standards  to  consider  in 
determining  when  a  proposed  RTO 
represents  sufficient  facilities  in  the 
region.  For  example,  Desert  STAR 
suggests  that  the  RTO  have  more  than  a 
majority  of  transmission  owners  and  has 
not  restricted  membership.  Southern 
Company  proposes  a  standard  that 
sufficient  facilities  include  most  of  the 
major  transmission  facilities  and  the 
RTO  can  show  benefits.  MidAmerican 
proposes  that  the  RTO  be  able  to 
demonstrate  that  it  would  improve  the 
wholesale  market  of  any  subregion  of 
the  coimtry  without  hindering  the 
wholesale  market  of  any  other  region  of 
the  coimtry.  Enron/ APX/Coral  Power 
argues  that  an  RTO  should  be  approved 
if  it  provides  an  improvement  even  with 
"gaps."  Midwest  Municipals  beUeve 
that  an  RTO  should  be  accepted  if  the 
Commission  can  make  the  judgment 
that  the  proposal  with  "gaps"  is  likely 
to  encourage  others  to  join  through  the 
strength  of  its  operations  and  the 
facilities  support  the  development  of  a 
competitive  generation  market.  CRC 
suggests  a  standard  that  the  proponents 
make  a  showing  that  they  have 
diligently  tried  to  accommodate  the 
concerns  and  needs  of  the 
nonparticipating  transmission  owners. 

Some  commenters,  such  as  NJBUS 
and  Cal  ISO,  believe  that  an  RTO  should 
include  the  participation  of  all 
jurisdictional  transmission  owners  in 
the  region.  Duke,  however,  opposes  any 
attempt  by  the  Commission  to 
determine  the  appropriate  level  of 
participation,  stating  that  the  market 
should  determine  the  participation 
level.  Some  commenters,  such  as 
Metropolitan,  support  having  the  RTO 
develop  coordinated  operations 
agreements  with  non-participants,  while 
other  commenters,  such  as  Avista  and 
Duke,  caution  that  requiring  such 
agreements  would  be  contrary  to  market 
principles  and  would  give  the  non- 
participating  party  too  much  bargeiining 
power. 

Seattle  contends  that  the  Commission 
should  guard  against  utilities  that  would 
add  to  the  RTO  some  facilities  that  are 
not  necessary  for  RTO  operations 
merely  to  obtain  incentives.  It  argues 


""See,  e.g..  Desert  STAR,  Southern  Company. 
Metropolitan,  MidAmerican.  Nevada  Commission. 
Avista,  Enron/ APX/Coral  Power.  Duke,  PJM/ 
NEPOOL  Customers,  Cal  ISO.  Midwest  Municipals, 
CRC.  NPRB.  Minnesota  Power,  Tri-State,  TVA. 


that  small  municipal  control  areas 
should  have  some  latitude  to  determine 
which  of  their  facilities  are  regional  for 
RTO  purposes.  Seattle  also  questions 
what  "participation"  entails  for  a  utility 
that  has  limited  transmission  facilities. 

Commission  Conclusion.  To  satisfy 
the  scope  and  configuration 
characteristic  of  this  Final  Rule,  all  or 
most  of  the  transmission  facilities  in  a 
region  must  be  included  in  the  RTO. 
Any  RTO  proposal  filed  with  us  should 
intend  to  operate  all  transmission 
facilities  within  its  proposed  region. 

We  recognize,  however,  that  the 
proponents  of  an  RTO  may  not  be  able 
to  obtain  agreement  by  all  transmission 
owners  in  a  region  of  appropriate  scope 
and  configuration  to  transfer  operating 
control  of  their  facilities  to  the  RTO. 
This  may  occur,  for  example,  because 
certain  facilities  may  be  owned  by 
governmental  entities  that  have 
restrictions  on  transfer  of  control  that 
may  require  time  to  resolve.  We  do  not 
believe  that  it  would  be  desirable  to 
deny  RTO  status  or  delay  RTO  start-up 
where  the  transmission  owners 
representing  a  large  majority  of  the 
facilities  within  a  region  are  ready  to 
move  forward,  while  a  few  others  are 
not.  On  the  other  hand,  we  do  not 
believe  it  would  be  desirable  to  approve 
an  RTO  proposal  for  a  region  if  the 
proponents  represent  only  a  small 
portion  of  the  facilities  in  an  otherwise 
satisfactory  region. 

Not  knowing  the  full  extent  of 
difficulties  that  may  be  involved  to 
achieve  participation  by  all 
transmission  facilities,  we  will  not 
decide  generically  to  automatically  deny 
RTO  status  for  lack  of  full  participation. 
If  an  RTO  proposal  does  not  cover  all 
the  transmission  facilities  within  its 
proposed  region,  it  should  identify  the 
reasons  for  this,  any  continuing  efforts 
to  include  all  facilities,  and  any  interim 
arrangements  with  the  non-represented 
facility  owners  to  coordinate 
transmission  functions  within  the 
region.  The  Commission  may  at  a  future 
time  determine  whether  the  use  of  its 
authorities  under  FPA  sections  202(a) 
and  206  is  appropriate  to  rationalize 
proposed  regions  in  order  to  accomplish 
the  objectives  of  those  sections,  as 
discussed  elsewhere  in  this  Final  Rule. 

3.  Operational  Authority  (Characteristic 
3) 

In  the  NOPR,  the  Commission 
proposed  that  the  RTO  have  operational 
authority  for  all  transmission  facilities 
under  its  control."'  We  stated  that  this 


'■"  FERC  Stats.  &  Regs.  H  32.541  at  33,734  and 
proposed  §  35.34(i)(3).  In  the  NOPR,  we  used  the 
terms  "operational  authority"  and  "operational 
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requirement  raised  two  questions: 
Which  functions  must  an  RTO  perform? 
How  should  an  RTO  perform  the 
functions  that  it  has  reserved  for  itself? 
With  respect  to  the  question  of  which 
functions  an  RTO  should  perform,  the 
Commission  proposed  that,  at  a 
minimum,  the  RTO  must  have 
operational  authority  over  all 
transmission  facilities  transferred  to  the 
RTO  and  must  be  the  security 
coordinator  for  its  region.'^-  As  security 
coordinator,  the  RTO  would  be 
responsible  for  real-time  monitoring  of 
system  conditions  (including  voltage, 
frequency,  transmission  and  generation 
availability,  and  power  flows)  in  order 
to  anticipate  potential  reliability 
problems,  and  for  directing  and 
coordinating  relief  procedures  to 
respond  to  transmission  loading 
problems  (such  as  assisting  the  control 
area  in  alleviating  the  loading,  halting 
additional  interchange  transactions, 
reallocating  the  use  of  the  transmission 
system,  selecting  the  transmission 
loading  relief  procedure,  and 
implementing  emergency  procedures, 
including  directing  that  the  control  area 
immediately  redispatch  generation, 
reconfigure  transmission  or  reduce 
load).  Those  proposing  an  RTO  may  also 
decide  to  have  their  RTO  perform  other 
traditional  control  area  functions  (such 
as  maintaining  the  energy  balance, 
interchange  schedules  and  system 
frequency).  The  Commission  proposed, 
however,  that  an  RTO  would  not  be 
required  to  be  a  single  control  area 
because  of  concerns  over  potentially 
high  costs  and  technical  limitations. 
Instead  those  proposingan  RTO  would 
be  given  flexibility  in  determining  the 
best  division  of  functions  between  the 
RTO  and  any  providers  of  other  control 
area  functions  if  there  are  no  other  grid 
operators  in  its  region.  However,  the 
Commission  insisted  that  an  RTO  must 
be  ultimately  responsible  for  providing 
reliable  and  non-discriminatory 
transmission  service."^ 

With  respect  to  the  second  question  of 
how  an  RTO  will  perform  its  functions, 
the  Commission  proposed  that  an  RTO 
be  given  considerable  flexibility  in 
determining  whether  it  will  control 
facilities  directly,  delegate  functions,  or 
use  a  combination  of  these  methods.  "•* 
For  example,  we  stated  that  an  RTO 
proposal  could  have  the  RTO  operate  a 


responsibility"  interchangeably.  For  purposes  of 
clarity  and  consistency,  we  will  use  only  the  term 
"operational  authority"  to  describe  this  function 
and  have  revised  the  proposed  regulatory  text 
accordingly. 

"^FERC  Stats.  &  Regs.  H  32,541  at  33,734  and 
proposed  §35.34(i)(3)(ii). 

""  W.  and  proposed  §  35.34(i)(3)(i). 


single  control  area,  or  establish  a 
master-satellite  hierarchical  control 
structure  with  one  central  and  multiple 
distributed  control  centers  (in  either 
case  it  could  propose  to  lease  equipment 
and  convert  employees  from  existing 
control  centers)."**  The  Commission 
also  proposed  that  the  RTO  must  submit 
a  public  report  assessing  its  operational 
arrangements  no  later  than  two  years 
after  it  begins  operations.  ^^^ 

Comments.  Comments  on  the 
Functions  an  RTO  Must  Perform.  Most 
commenters  agree  that  the  RTO  must 
have  operational  authority  "^  for  the 
transmission  facilities  under  its 
control."**  Some  commenters  claim  that 
this  authority  is  necessary  to  prevent 
cmticompetitive  behavior  by 
transmission  owners. ^^"^  Some 
commenters  further  contend  that  this 
authority  must  extend  to  all  facilities 
involved  in  wholesale  transactions  so 
that  the  transmission  owner  does  not 
retain  control  of  "access  ramps"  that 
happen  to  be  at  low  (34kV  or  69kV) 
voltage  levels.'"**^  In  contrast,  some 
utilities  express  concern  that  RTO 
authority  over  low  voltage  facilities  will 
unnecessarily  complicate  operations.'**' 

Several  commenters  oppose 
operational  authority  over  the 
transmission  system  by  the  RTO.  Some 
commenters  claim  that  the  Commission 
does  not  have  the  legal  authority  to 
require  transmission  owners  to  transfer 
control  to  any  other  entity. '•*-  Midwest 
Energy  and  SPP  believe  a  transfer  of 
authority  would  be  too  costly  to 
implement.  Other  commenters  maintain 
that  the  owner  and  operator  of  the 


""W.  at33,73.';. 

""Operational  authority  refers  to  the  authority  In 
control  transmission  facilities,  either  dire<:tly  or 
through  contractual  agreements  with  the  entities 
that  do  have  direct  control.  In  contrast,  security 
coordination  re'fers  to  real-time  monitoring  of 
system  conditions  in  order  to  anticipate  potential 
reliability  problems,  and  directing  and  coordinating 
relief  procedures  to  respond  to  transmission  loading 
problems. 

'■"  See.  e.g..  APPA,  Cal  ISO.  Duke,  East  Texas 
Cooperatives.  Entergy.  EPSA,  First  Rochdale, 
Georgia  Transmission,  Illinois  Commission,  IMEA. 
ISO-NE,  Michigan  Commission,  Minnesota  Power, 
Montana-Dakota,  NASUCA.  NECPUC,  Nevada 
Commission,  Mid-Atlantic  Commissions, 
PacifiCorp,  PJM,  PIM/NEPOOL  Customers,  SNWA, 
Southern  Company,  SRP,  SPRA,  Tri-State, 
UtiliCorp,  WPSC. 

"''See,  e.g..  Illinois  Commission,  IMEA, 
NASUCA.  P)M/NEPOOL  Customers. 

'«"See.  e.g..  First  Rochdale.  IMEA.  UMPA. 

■•"'  See.  e.g..  Montana-Dakota.  Tacoma  Power. 

"*-  See,  e.g..  Florida  Commission.  Puget.  It 
appears  that  the  Florida  Commission  interprets  a 
transfer  of  operational  control  as  a  transfer  of  retail 
dispatch  authority.  Although  other  commenters 
such  as  WPSC  support  the  RTO  having  operational 
authority,  they  believe  that  the  Commission  may 
need  legislative  action  to  obtain  the  authority  to 
c^uire  such  a  transfer. 


transmission  system  must  be  the  same 
entity  in  order  to  avoid  liability 
disputes.'**'  Mass  Companies  suggests 
that  transmission  owners  retain 
authority  to  ensure  the  safe  and  prudent 
management  of  their  facilities.  ComEd 
suggests  that  transmission  owners  retain 
operational  authority  with  the  RTO 
having  oversight  responsibility. 

Commenters  are  divided  whether  the 
RTO  should  be  required  to  be  a  control 
area  operator.  The  existing  ISOs  in 
California,  New  England  and  PJM, 
which  are  all  control  area  operators, 
report  that  this  structure  is  working  in 
their  regions.  Some  commenters  express 
concern  over  potential  harm  to 
competitive  markets  if  control  area 
authority  is  not  transferred  to  an 
independent  entity."*^  ICUA 
recommends  that  the  RTO  be  the  sole 
control  area  operator.  Many  other 
commenters  support  a  single  control 
area  as  the  ultimate  goal,  but  suggest 
that  the  RTO  be  allowed  to  evolve  to 
this  structure  and  not  be  required  to 
consolidate  control  areas 
immediately."*'*  Other  commenters 
express  concern  about  potential  costs 
associated  with  control  area 
consolidation,  but  agree  that  such  action 
would  be  acceptable  if  and  when  the 
RTO  decides  it  is  necessary  for 
reliability  or  other  reasons.""' 

Commenters  that  oppose  requiring 
control  area  consolidation  provide  a 
variety  of  reasons."*^  Eiu"on/APX/Coral 
Power  state  that  orUy  an  RTO  that  is  a 
transco  should  perform  control  area 
functions.  The  Florida  Commission  is 
concerned  that  control  area 
consolidation  may  result  in  a  security 
risk.  Tri-State  and  WEPCO  believe  that 
there  are  higher  priorities  in  RTO 
development  (such  as  eliminating 
pancaking,  and  promoting  regional 
system  plaiuiing)  and  that  emphasizing 
control  area  consolidation  may  inhibit 
RTO  formation. 

With,  respect  to  specific  control  area 
functions,  numerous  commenters 
discuss  the  need  for  an  RTO  to  have 
some  control  of  generation  in  order  to 
ensure  system  reUability,  especially 


""See,  e.g..  Florida  Power  Corp.,  Georgia 
Transmission,  lEA,  MidAmerican,  Southern 
Company,  Enron/ APX/Coral  Power. 

""  See.  e.g..  APPA.  APS.  Arkansas  Consumers. 
NASUCA,  NJBUS,  TDU  Systems. 

'"See.  e.g.,  Conlon,  Illinois  Commission,  Los 
Angeles.  First  Energy,  Minnesota  Power.  SRP.  TDU 
Systems. 

""■See.  e.g..  CP&L.  ECAR.  EEI,  Entergy,  EPSA, 
Southern  Company. 

""  It  appears  that  the  Florida  Q>mmission  and 
lEA  believe  that  such  a  transfer  would  involve  RTO 
control  of  retail  dispatch.  It  also  appears  that 
Dynegy  believes  that  the  basic  control  area  function 
of  frequency  control  is  identical  to  dynamic 
scheduling,  which  they  believe  should  not  \ye 
centralized  or  consolidated. 
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during  emerger  cy  situations.^** 
Minnesota  Pow  er  suggests  that  the 
Commission  in  :lude  "control 
generation  as  r«  quired  to  ensure 
reliability"  as  an  additional  minimiun 
hinction  in  the  final  rule.  It  also 
reconunends  th  at  responsibility  for  area 
control  error  [A  CE)  and  automatic 
generation  coni  rol  (AGC)  be  transferred 
to  the  RTD  as  c  antrol  area  functions 
because  separa  ing  these  functions  from 
transmission  o|  lerations  can  lead  to 
reliability  problems.  Other  commenters 
request  that  the  balancing  function  be 
transferred  to  tie  RTO  to  prevent 
discriminatory  aehavior  by  transmission 
owners. '*'* 

There  is  wid(  ispread  agreement  among 
commenters  th  it  the  RTO  must  be  the 
seciuity  coordi  lator.  Marketers, 
utilities,  existii  g  ISOs  and  customers  all 
agree  that  coor(  lination  and  reliability 
will  be  enhanc(  id  if  a  regional 
organization  is  responsible  for 
maintaining  grid  security.^**  Some 
commenters  st<  te  that  the  authority  of  a 
security  coordi  lator  to  receive 
conmiercially  s  snsitive  information  to 
order  the  curta  Iment  of  tremsactions 

i  ig  of  firm  load  also 
grants  it  the  ab:  lity  to  favor  its  own 
merchant  fund  ions.  Confidence  in 
comparable  ani  1  non-discriminatory 
transmission  s«  rvice,  therefore,  will  be 
improved  if  the  se  functions  are 
performed  by  a  n  entity  that  is 
all  market 
Though  essentially  in 

■  jroposal,  NERC  and 
MidAmerican  i  ssert  that  is  not 
necessary  to  lii  ik  each  RTO  to  a  single 
security  center  but  rather  it  is  possible 
to  allow  a  sing  e  seciuity  coordinator  to 
assume  respon  iibility  for  more  than  one 
RTO.  NERC  po  ints  out  that  if  an  RTO 
performs  all  th  ?  characteristics  and 
functions  spec  fied  in  the  NOPR,  it  will 
necessarily  be  i  seciuity  coordinator. 

A  number  of  parties  state  that  the 
RTO  must  hav(  i  access  to  real-time 
system  inform;  tion  in  order  to  perform 


independent  o 
participants.""! 
support  of  our 


"*"  See,  e.g. 
PJM,  PJM/NEPOOl 
Project  Groups. 
We  also  discuss 
congestion  managetnent 
function. 

'"'See,  e.g..  East 
Project  Groups. 

"*'See,  e.g.,  Allegheny 
ComEd,  Dynegy 
APX/Coral  Power. 
Companies.  MidA 
Montana-Dakota 
NJBUS.  PJM/NEPClOL 
Hbgan,  Seattle.  Soi  th 
Tri-State,  UtiliCor] 

""  See,  e.g. 
UtiliCorp.  See  alsc 
detailed  discussioi 


minimum  charactc  ristic. 


NA^CA.  First  Energy,  Otter  Tail, 
Customers,  Professor  Hogan, 
SPltA,  UtiliCorp,  Williams,  WPPl. 
below  in  more  detail  the  issue  of 
as  an  RTO  minimum 


Texas  Cooperatives,  WPPl, 


Est 


APPA,  APX.  Cal  ISO. 
Texas  Cooperatives,  Enron/ 
intergy,  EPSA,  LG&E,  Mass 
I  lerican.  Midwest  Energy, 
r^ASUCA,  NECPUC,  NERC. 
Customers,  PPC.  Professor 
Carolina  Authority,  SPP,  SRP, 
Williams. 
:,  PJM/NEPOOL  Customers,  SPP. 
supra  section  IlI.D.l  for  a  more 
of  independence  as  an  RTO 


its  functions  as  security  coordinator.''** 
Montana-Dakota  explains  further  that 
security  centers,  by  definition,  will  be 
equipped  with  the  hardware  and 
software  required  to  assume  basic 
operational  control  of  the  system,  which 
are  beyond  that  required  strictly  for 
security  functions. 

Only  two  commenters  express 
concern  over  the  need  for  the  RTO  to  be 
the  security  coordinator.  ComEd,  though 
supporting  some  security  functions  for 
the  RTO,  asserts  that  the  RTO's  role  can 
be  limited  simply  to  one  of  oversight. 
ComEd  does  not  believe  that  the  RTO 
needs  access  to  real-time  data,  and 
instead  would  allow  the  individual 
control  areas  to  perform  the  bulk  of  the 
security  functions.  The  only  commenter 
that  argues  against  making  the  RTO  a 
security  coordinator  is  Avista,  which 
states  that  the  security  coordinator  in 
the  Pacific  Northwest  is  already  an 
independent  body  and  has  the  authority 
necessary  for  ensuring  reliability; 
therefore,  no  changes  are  required. 

Comments  on  How  an  RTO  Should 
Perform  Its  Functions.  Overall, 
commenters  strongly  agree  with  the 
Commission's  proposal  to  permit  those 
proposing  an  RTO  the  authority  to 
decide  the  type  of  control  they  require: 
direct,  functional  or  a  combination. 
Some  commenters  believe  direct  control 
is  the  best  approach  to  prevent  abuse  of 
sensitive  information  and  better  ensure 
reliability.'^^  However,  Manitoba  Board 
and  Canada  DNR  express  concern  that 
continued  coordination  between  U.S. 
and  Canadian  utilities  might  be 
undermined  if  highly  centralized 
systems  are  developed  and  controlled 
by  U.S.  entities.  A  few  commenters 
contend  that  it  is  best  for  the  RTO  to 
delegate  control  authority.'**  The 
majority  of  commenters  support  some 
form  of  hierarchical  control  structure, 
where  the  RTO  would  establish  a  master 
control  center  and  direct  the  operations 
in  the  existing  geographically 
distributed  control  centers,  which 
would  become  satellite  centers,'^'  PJM 
and  ISO-NE  indicate  that  they  both 
currently  operate  with  a  hierarchical 


'"=  See.  e.g..  Montana-Dakota,  PJM/NEPOOL 
Customers,  South  Carolina  Authority,  Williams. 

'"  See.  e.g..  East  Texas  Cooperatives,  First 
Rochdale,  Illinois  Commission,  PJM/NEPOOL 
Customers. 

""See,  e.g.,  MidAmerican,  Seattle,  South 
Carolina  Authority. 

w  See,  e.g.,  ECAR.  Enron/ APX/Coral  Power, 
EPSA,  East  Texas  Cooperatives,  First  Rochdale, 
Industrial  Consumers,  ISO-NE,  LG&E,  Los  /Vngeles, 
Lincoln,  MidAmerican,  Montana-Dakota,  NECPUC, 
NASUCA,  Otter  Tail,  PJM,  PJM/NEPOOL 
Customers,  Project  Groups,  Seattle,  South  Carolina 
Authority,  Tri-State.  Many  of  these  commenters 
support  eventual  consolidation  when  any  cost  and 
technical  barriers  are  overcome  and  if  the  RTO 
decides  if  is  necessary. 


control  structure,  where  the  ISO  control 
center  is  the  master  control  room  that 
directs  the  actions  of  the  satellite 
control  centers. 

A  number  of  supporters  of  the 
hierarchical  structure  specifically 
request  that  the  Commission  ensure  that 
the  RTO  has  the  authority  to  direct  all 
actions  at  the  satellite  control  centers 
and  that  the  satellite  centers  will  be 
independent  in  order  to  prevent 
discriminatory  transmission  service  and 
the  transfer  of  commercially  valuable 
information  to  market  participants.'^ 
Montana-Dakota  and  Otter  Tail  believe 
a  major  benefit  of  the  hierarchical 
structure  is  improved  emergency 
response  and  system  security  in  a  large 
region  if  the  RTO  is  coordinating  and 
directing  the  actions  of  all  operators  in 
the  region.  Finally,  Eiuon/ APX/Coral 
Power  believe  the  standardization  of 
balancing  practices  for  a  large  region  is 
an  important  benefit  of  a  hierarchical 
system. 

Commission  Conclusion.  Which 
Functions  Must  an  RTO  Perform?  We 
reaffirm  the  determination  proposed  in 
the  NOPR  that  an  RTO  must  have 
operational  authority  for  all 
tremsmission  facilities  under  its  control 
and  also  must  be  the  security 
coordinator  for  its  region.  We  recognize 
that  it  is  difficult  to  draw  a  precise  line 
between  transmission  control  and 
generation  control,''^  and  we  also   ^ 
recognize  that  given  the  changing  nature 
of  the  industry,  terminology  such  as 
"control  area  operator"  is  undergoing 
definitional  changes. '^^  Accordingly,  it 
is  difficult  to  state  precisely  what 
fimctions  an  RTO  must  have  in  order  to 
have  full  operational  authority  for 
transmission  facilities.  Moreover,  our 
desire  to  allow  RTOs  flexibility 
dissuades  us  from  trying  to  be  too 
precise.  However,  certain  concepts  are 
basic  and  generally  understood  in  the 
industry. 


^"^See,  e.g..  EAL,  East  Texas  Cooperatives,  ISO- 
NE,  Industrial  Consumers,  LG&E,  NASUCA,  PJM, 
PJM/NEPOOL  Customers,  Powerex,  Project  Groups. 
Tri-State. 

'»'  See  NERC  Operating  Manual  Policy  2  which 
can  be  found  at  www.nerc.com.  As  we  have  stated 
before,  the  dividing  line  "between  transmission 
control  and  generation  control  is  not  always  clear 
because  both  sets  of  functions  are  ultimately 
required  for  reliable  operation  of  the  overall 
system."  Midwest  ISO.  84  FERC  at  62,151.  The  idea 
that  the  entity  that  controls  the  transmission  system 
must  have  some  degree  of  control  over  some 
generation  seems  to  be  generally  recognized.  See 
Docket  No.  ER98-1438-000  Applicants'  Response 
at  3. 

398  We  note  that  the  definition  of  a  control  area, 
and  consequently  the  functions  that  must  be 
performed  by  a  control  area,  is  currently  being 
reexamined  by  the  NERC  Control  Area  Criteria  Task 
Force  in  an  open  forum.  See  NERC  web  page  at 
www.nerc.com. 
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One  necessary  aspect  of  operational 
authority  as  used  here  refers  to  the 
authority  to  control  transmission 
facilities.  This  includes,  but  is  not 
limited  to,  switching  transmission 
elements  into  and  out  of  operation  in 
the  transmission  system  (e.g., 
transmission  lines  and  transformers), 
monitoring  and  controlling  real  and 
reactive  power  flows,  monitoring  and 
controlling  voltage  levels,  and 
scheduling  and  operating  reactive 
resources.  Functions  such  as  these  must 
be  included  within  the  operational 
authority  of  an  RTO. 

We  conclude,  as  proposed  in  the 
NOPR,  that  the  RTO  is  also  required  to 
be  the  MERC  security  coordinator  for  its 
region.  The  role  of  a  security 
coordinator  is  to  ensure  reliability  in 
real-time  operations  of  the  power 
system.  As  security  coordinator,  the 
RTO  will  assiune  responsibility  for:  (1) 
performing  load-flow  and  stability 
studies  to  anticipate,  identify  and 
address  security  problems;  (2) 
exchanging  security  information  with 
local  and  regional  entities;  (3) 
monitoring  real-time  operating 
characteristics  such  as  the  availability  of 
reserves,  actual  power  flows, 
interchange  schedules,  system 
frequency  and  generation  adequacy;  and 
(4)  directing  actions  to  maintain 
reliability,  including  firm  load 
shedding. 

We  believe  that  the  RTO  must  be 
security  coordinator  for  several  reasons. 
The  functions  of  the  security 
coordinator  are  enhanced  when  they  are 
performed  over  large  regions.  In 
addition,  the  independence  of  the 
security  coordinator  is  important  for 
ensuring  non-discriminatory 
transmission  service,  and  the  RTO  will 
have  that  independence.  As  we  stated  in 
Midwest  ISO: 

This  role  [the  role  of  a  security 
coordinator]  is  central  to  maintaining  grid 
reliability  and  non-discriminatory  access. 
Under  proposed  NERC  policies,  security 
coordinators  would  be  required  to  anticipate 
problems  that  could  jeopardize  the  reliability 
of  the  interconnected  grid.  In  the  course  of 
performing  these  reliability  functions,  the 
Security  Cootdinator  would  receive 
considerable  information  which  is 
commercially  sensitive.  Therefore,  it  is 
important  that  the  proposed  Midwest  ISO 
Security  Coordinator  be  performed  by  an 
entity  that  is  independent  of  market 
participants. 399 

However,  we  will  allow  flexibility  in 
how  the  RTO  performs  its  security 
coordinator  functions.  For  example,  an 
RTO  may  contract  these  responsibilities 
out  to  an  independent  security 
coordinator  if  this  is  justified.  Also,  this 


requirement  does  not  prevent  more  than 
one  RTO  from  sharing  a  single  security 
coordinator  as  suggested  by  NERC. 

As  proposed  in  the  NOPR,  we  will  not 
at  this  time  require  the  RTO  to  operate 
what  traditionally  has  been  thought  of 
as  a  single  control  area  for  its  region. 
However,  the  RTO  must  perform  the 
control  functions  required  to  satisfy  the 
minimum  characteristics  and  functions 
in  this  Final  Rule,  including  the 
transmission  control  and  security 
coordinator  functions  discussed 
above,*°°  in  a  non-discriminatory 
manner  for  all  market  participants.*"^ 
We  will  permit  those  developing  an 
RTO  proposal  flexibility  in  deciding  on 
the  particiUar  division  of  operational 
responsibilities  with  existing  control 
areas. 

We  recognize  that  the  feasibility  of 
consolidating  existing  control  areas  into 
a  single  such  area  may  be  limited  by 
cost  and  technical  considerations. 
However,  we  note  that  physical 
consolidation  may  be  unnecessary  when 
a  hierarchical  control  structiue  is  used 
to  define  a  single  control  area  by  making 
existing  control  areas  subject  to  RTO 
direction  (and  so  avoiding  the  high  costs 
and  technical  uncertainty  associated 
with  centralization  of  physical  control 
for  a  very  large  RTO  region). 
Hierarchical  control  is  a  form  of  power 
system  control  that  relies  on  a  master- 
satellite  control  structure,  which 
establishes  a  single  controlling  authority 
without  requiring  the  construction  of  a 
single,  consolidated  control  room. 
Existing  control  centers  are  not 
replaced,  but  continue  to  operate, 
independent  ft-om  market  participants, 
as  satellite  control  centers  reporting  to 
the  RTO  master  control  center.  The  RTO 
security  center  assumes  the  dual  role  of 
the  master  control  center  and  security 
center,  with  clear  authority  to  direct  all 
actions  at  the  satellite  centers.'*"^ 

We  conclude  that  each  region  should 
be  free  to  decide  if  and  when  the  region 
will  transition  to  a  hierarchical  control 
structure,  consolidate  the  control  areas 
in  its  region,  or  adopt  a  different  control 
structure  that  best  meets  the  region's 
needs. 


399  84  FERC  at  62,158. 


•"»  For  example,  several  conunenters  state  that  an 
RTO  must  have  some  authority  over  generation  to 
ensure  system  reliability.  The  RTO  is  required  to 
have  some  authority  as  a  minimum  characteristic, 
as  discussed  with  respect  to  short-term  reliability. 

■""  In  our  order  approving  the  Midwest  ISO,  we 
stated  that  our  approval  of  the  ISO  was  based  on 
the  applicants"  commitment  that  the  ISO  would  be 
able  to  "take  all  actions  necessary  to  provide 
nondiscriminator>'  transmission  service,  promote 
and  maintain  reliability."  Midwest  ISO,  84  FERC  at 
62,159. 

'"^  See.  e.g..  Marija  Ilic  and  Shell  Liu. 
Hierarchical  Power  System  Control:  Its  Value  in  a 
Changing  Industry.  Springer-Verlag.  1996. 


How  Should  the  RTO  Perform  Its 
Functions?  We  conclude  that  those 
designing  the  RTO  should  have 
flexibility  to  decide  how  it  would 
exercise  its  operational  control 
authority.  The  RTO  operate  the 
transmission  system  through  direct 
physical  operation  by  RTO  employees, 
contractual  agreements  with  other 
entitles  (e.g.,  transmission  owners  and 
control  area  operators)  or  implement  a 
hierarchical  control  structure  involving 
a  combination  of  direct  and  functional 
control.  Under  these  arrangements,  the 
personnel  of  existing  control  centers 
might  become  employees  of  the  RTO  or 
remain  as  employees  of  the  control 
center  owner,  while  being  supervised  by 
RTO  personnel.  We  will  leave  it  to  the 
discretion  of  the  region  to  decide  on  the 
combination  of  direct  and  functional 
control  that  works  best  for  its 
circumstances.''"^ 

However,  regardless  of  the  method  of 
control  chosen,  the  RTO  must  have  clear 
authority  to  direct  all  actions  that  affect 
the  facilities  under  its  control,  including 
the  decisions  and  actions  taken  at  any 
satellite  control  centers.  The  system  of 
operational  control  chosen  must  ensiue 
reliable  operation  of  the  grid  and  non- 
discriminatory access  to  the  grid  by  all 
market  participants.  In  addition,  to 
ensiu^  that  the  RTO  does  not  become 
locked  into  an  operational  system  that  is 
unsatisfactory,  the  Commission  will 
require  the  RTO  to  prepare  a  public 
report  that  assesses  the  efficacy  of  its 
operational  arrangements  no  later  than 
two  years  after  it  begins  operations. 

4.  Short-Term  Reliability  (Characteristic 
4) 

The  fourth  proposed  characteristic  of 
an  RTO  is  that  it  must  have  exclusive 
authority  for  maintaining  the  short-term 
reliability  of  the  transmission  grid  under 
its  control.  In  the  NOPR  we  identified 
foiu-  basic  short-term  reliability 
responsibilities  of  an  RTO:  (1)  the  RTO 
must  have  exclusive  authority  for 
receiving,  confirming  and  implementing 
all  interchange  schedules;  (2)  th§  RTO 
must  have  the  right  to  order  redispatch 
of  any  generator  connected  to 
transmission  facilities  it  operates  if 
necessary  for  the  reliable  operation  of 
these  facilities;  (3)  when  the  RTO 
operates  transmission  facilities  owned 
by  other  entities,  the  RTO  must  have 
authority  to  approve  and  disapprove  all 
requests  for  scheduled  outages  of 
transmission  facilities  to  ensure  that  the 
outages  can  be  accommodated  within 
established  reliability  standards;  and  (4) 


^o^This  issue  is  also  addressed  in  greater  detail 
in  our  discussion  of  the  RTO's  role  as  a  provider 
of  ancillary  services  as  an  KTO  minimum  function. 
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Power  requests 
make  clear  that 


if  the  RTO  opei  ites  under  reliability 
standards  estab  ished  by  another  entity 
(e.g.,  a  regional  reliability  council),  the 
RTO  must  repo  t  to  the  Commission  if 
these  standards  hinder  its  ability  to 
provide  reliabU  ,  non-discriminatory 
and  efficiently  jriced  transmission 
service."'"'' 

Comments.  G  eneral  Comments. 
Conunenters  ad  dress  both  general 
concerns  about  reliability  as  well  as  the 
four  basic  propi  )sed  short-term 
reliability  respc  nsibilities  of  an  RTO. 
Most  comment(  rs  generally  agree  that 
the  RTO  shoulc  have  the  responsibility 
for  short  term-rjliability.'"'^  Several 
conunenters  rai  se  questions  regarding 
definition  and  !  cope  of  "short-term" 
reliability.  TEP  requests  that  the 
Commission  fu  ther  define  the  time 
period  involvet  .  It  suggests  that 
designating  a  s|  lecific  time  period 
(whether  one  n  onth,  six  months  or  a 
year)  would  be  beneficial  to  evaluating 
this  characteris  ic.  Enron/ APX/Coral 
that  the  Conunission 
"short-term"  is  intended 
to  mean  "real-tjme." 

While  agreeing  that  the  RTO  should 
be  given  ultima  te  control  over  facilities 
necessary  to  pr  (serve  reliability,  SMUD 
expresses  cona  sm  that  the  RTO  should 
not  be  enciunb*  red  with  responsibility 
for  facilities  th<  t  do  not  serve  a  regional 
transmission  fu  nction.  TANC  requests 
that  the  RTO's  ■esponsibility  over 
reliability  not  i  ifringe  on  the 
management  responsibilities  of  local 
regulatory  auth  orities  or  interfere  with 
the  managemei  t  and  operation  of  the 
local  system  fa(  :ilities  of  a  utility 
distribution  coi  npany. 

PG&E  reques  s  that  the  Commission 
require  that  the  RTO  rely  primarily  on 
market  mechan  isms  to  maintain 
reliability.  Hov  ever,  PJM/NEPOOL 
Customers  urge  the  Commission  to 
ensure  that  the  RTO's  actions  in 
maintaining  thi  s  short-term  reliability  of 
the  grid  do  not  uxueasonably  impinge 
on  the  freedom  of  business  decisions 
inherent  in  a  c(  impetitive  supply 
market.  Severa  conunenters,  such  as 
San  Francisco  <  ind  Minnesota 
Commission,  si  ate  that  because  the 
primary  functi(  m  of  a  RTO  is  ensiuing 
short-term  relii  bility,  it  should  be  more 
clearly  defined  and  should  not  be 
compromised  1  y  any  other  RTO  market 
functions. 


*<"  FERC  Stats. 

*°^  See,  e.g..  Am^ican 
Board.  Cinergy.  C\  UA 
Coral  Power,  Enter]  y 
NASUCA.  NECPU( 
H.Q.  Energy  Servic 
Atlantic  Commissifns 
Commission,  NY 
WPSC. 


.  ai  d 


I<0 


Regs.  1  32.541  at  33,735. 
Forest,  Cal  ISO.  CaJifomia 
CSU.  EAL.  Enron/ APX/ 
EPSA,  Industrial  Customers, 
.  PJM.  PNGC.  SMUD,  UtiliCorp, 
s.  Mass  Companies,  Mid- 
,  MidWest  Energy,  Minnesota 
PacifiCorp,  PG&E,  Williams, 


PJM  suggests  that  the  Commission 
grant  additional  authorities  to  the  RTO 
to  ensure  reliability,  including  the 
authority  to  (1)  collect  information,  (2) 
direct  operations  in  the  control  area,  (3) 
assure  that  those  it  directs  will  respond 
in  a  predictable  manner  (which  the  RTO 
can  achieve  through  training  and  drills) 
and  (4)  declare  an  emergency,  direct 
emergency  operations,  and  determine 
when  emergency  conditions  have 
ended. 

Southern  Company  notes  that  the 
industry  has  little,  if  any,  experience  in 
granting  a  new  entity  control  over  the 
operations  of  a  transmission  system  that 
encompasses  a  broad,  multi-state 
region.''''^  It  claims  that  transmission 
owners  and  State  commissions  must  be 
assiued  that  the  RTO  is  capable  of 
operating  a  regional  transmission 
system  reliably  before  an  RTO  is 
formed.  New  York  Commission 
indicates  that  the  authority  of  States  to 
require  the  maintenance  of  electric 
system  reliability  should  be  recognized 
in  establishing  responsibilities.  Iowa 
Board  believes  that  there  is  a  need  for 
greater  regional  development  of 
reliability  standards  to  reflect  regional 
needs  and  conditions.  It  requests  that 
State  commissions  be  involved  in  the 
decisionmaking  process  of  an  RTO  to 
ensure  that  electric  facilities  are 
properly  sized  and  located  and  that 
additions  are  not  detrimental  to  the 
reliability  of  the  grid. 

Comments  on  Interchange 
Scheduling.  The  Commission  proposed 
that,  in  the  context  of  the  RTO's  role  as 
the  recipient  and  evaluator  of  all 
requests  for  transmission  service  under 
its  own  FERC-approved  tariff,  an  RTO 
that  is  a  control  area  operator  must  also 
receive,  confirm,  and  implement  all 
interchange  schedules  between  adjacent 
control  areas.''"''  The  Conunission 
expressed  concern  that  non-RTO  control 
area  operators  would  receive 
commercially  sensitive  information 
involving  its  competitors  in 
implementing  interchange  schedules 
and  questioned  whether  there  is  any 
Commission  action,  other  than  its 
current  code  of  conduct  standards,  emd 
short  of  requiring  consolidation  of  all 
control  areas  within  a  region,  which 
could  address  this  concern. 

Several  conunenters  agree  that  the 
RTO  should  have  authority  over 


•"*  Southern  Company  notes  that  the  California 
and  ERCOT  ISOs  operate  within  the  boundaries  of 
a  single  state.  In  PIM,  New  York  and  New  England, 
the  control  of  the  grid  remains  remarkably 
unchanged  because  the  ISOs  in  those  regions  were 
already  operating  the  system  on  behalf  of  the 
transmission  owners  and  adopted  the  institutions 
and  infrastructures  of  an  ISO. 

*°'  FERC  Stats.  &  Regs.  1  32,541  at  33,735-36. 


receiving,  confirming  and  implementing 
all  interchange  schedules.'"'^  PJM 
believes  that  an  independent  ISO  is  in 
the  best  position  to  exercise  the 
scheduling  authority  of  an  RTO.  It 
suggests  that  an  RTO  that  is 
independent  of  commercial  interests  in 
the  market  does  not  face  the  commercial 
information  problem  because  it  does  not 
compete  with  market  participants  and 
consequently  would  make  scheduling 
decisions  in  an  imbiased  and  fair 
manner. 

PJM/NEPOOL  Customers  claims  that 
interchange  scheduling  oversight  must 
be  performed  by  an  independent  entity 
because  it  would  be  neither  possible  nor 
desirable  for  a  non-RTO  control  area 
operator  to  perform  this  function 
without  access  to  commercially 
sensitive  information.  It  suggests  that    ' 
the  RTO  maintain  direct  control  over 
interchange  scheduling  either  by  using 
RTO  employees  or  a  master  satellite 
arrangement  where  ultimate 
responsibility  remains  in  the  RTO 
master  control  area  operating  room. 
APX  suggests  that  requiring  a  contractor 
(acceptable  to  the  RTO  and  the  control 
area  operator)  to  operate  the  control  area 
operator  facility  could  help  address  this 
concern. 

Enron/ APX/Coral  Power  believes  that 
the  risk  is  eliminated  if  transmission 
operations,  including  control-area 
operations,  are  operationally  separated 
from  the  load  and  generation  of 
vertically-integrated  utilities.  Barring 
such  complete  separation,  this  risk 
could  nevertheless  be  substantially 
obviated  if  the  RTO  provided  control 
area  operators  with  information  only 
about  scheduled  net  interchanges 
between  control  areas  without 
disclosing  the  individual  transactions 
making  up  the  new  schedules.*"^ 

However,  other  conunenters  contend 
that  control  area  operators  will  continue 
to  need  information  on  individual 
transactions  in  order  to  implement 
interchange  schedules  and  to  ensure 
real-time  reliability.^'"  Desert  STAR 
believes  that  work  should  be  done  in 
this  area  to  determine  what  information 
is  required  by  control  area  operators  and 
when  they  must  receive  it  in  order  to 
carry  out  their  reliability 
responsibilities. 

Florida  Commission  states  that  this 
issue  has  already  been  resolved  within 
the  Florida  Reliability  Coordinating 
Coimcil  (FRCC)  by  requiring  all  entities 
who  operate  control  areas  within  the 


*o»See.  e.g..  Cal  ISO,  CMUA.  Entergy,  Mass 
Companies,  NECPUC,  Nevada  Commission,  PJM/ 
NEPOOL  Customers,  PJM,  SMUD,  Southern 
Company,  WPSC,  PG&E. 

■""^  See  also  Southern  Company. 

*'°  See,  e.g.,  Duke,  Florida  Power  Corp. 
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region  that  require  access  to 
commercially  sensitive  information  to 
sign  agreements  that  separate  reUabihty 
personnel  and  the  relevant  information 
from  their  wholesale  merchant 
personnel. 

Several  commenters,  such  as  Duke 
and  Florida  Power  Corp.,  state  that  no 
additional  Commission  action  is 
necessary.  These  commenters  believe 
that  the  existing  code  of  conduct 
standards  are  working  and  the 
reciprocity  provisions  of  Order  No.  888 
provide  for  compliance  with  the  code  of 
conduct  standards  by  all  non-public 
utility  control  area  operators.  Florida 
Power  Corp.  also  notes  that  within  the 
FRCC,  all  entities  operating  control 
areas  are  required  to  sign  agreements 
verifying  functional  separation. 

Comments  on  Generation  Redispatch. 
In  the  NOPR,  the  Commission  proposed 
that  the  RTO's  reliability  authority 
include  the  ability  to  order  redispatch  of 
any  generator  coimected  to  the 
tr£uismission  grid  when  necessary  for 
the  reliability  of  the  grid.  However,  the 
RTO  would  have  no  authority  over 
initial  unit  commitment  and  normal 
dispatch  decisions.'*" 

Several  conunenters  agree  that  the 
RTO  have  some  authority  to  order 
redispatch  when  necessary  to  maintain 
the  reliability  of  the  grid.'*!^  Sithe, 
however,  believes  that,  in  the  evolving 
competitive  marketplace,  redispatch 
authority  alone  is  insufficient.  It  argues 
that  the  RTO  should  also  provide 
appropriate  incentives  to  the  owners  of 
assets  that  are  needed  for  reliability  to 
maintain  those  assets  and  make  them 
available  for  operation  in  constrained 
areas.  Sithe  urges  the  Commission  to 
consider  adopting  a  final  rule  that 
provides  RTOs  with  sufficient 
commercial  authority,  "including  the 
necessary  financial  resources"  to  enter 
into  mcirket-rate  business  arrangements, 
that  assure  availability  of  assets  needed 
for  reliability.  Sithe  states  that  without 
this  authority,  the  RTO  may  not  have 
sufficient  tools  to  fully  ensure 
reliability,  because  must-nui  generators 
would  have  little  incentive  to  continue 
to  operate  in  constrained  areas. 

CMUA  maintains  that  it  is  insufficient 
to  vest  authority  in  the  RTO  to  maintain 
short-term  reliability  without  also 
vesting  enforcement  powers  to  ensiue 
compliance  with  RTO  dispatch 
instructions.  Allegheny  and  other 
commenters  agree  that  RTOs  should  be 


■>"  FERC  Stats,  and  Regs.  I  32,541  at  33.736. 

"^See.  e.g..  Cal  ISO,  Cinergy,  CMUA,  NECPUC, 
PIM,  UtiliCorp.  Entergy,  Allegheny,  LG&E.  Lincoln, 
Metropolitan,  Minnesota  Power,  Nevada 
Commission,  Otter  Tail.  Southern  Company,  TDU 
Systems,  NASUCA,  Reliant,  Mass  Companies, 
TAPS. 


able  to  direct  redispatch,  particularly  if 
the  redispatch  is  accomplished  under  a 
market-based  compensation  scheme  as  a 
part  of  transmission  service  pricing 
methodology  that  uses  the  redispatch 
costs  to  set  marginal  system  use  costs. 
However,  they  argue  that  in  no  case 
should  the  RTO  be  able  to  direct 
generation  redispatch  unless  the 
generator  is  compensated  at  market 
value  (unless  market  power  issues  are 
involved).'"' 

Avista  expresses  serious  concern  with 
the  breadth  of  a  redispatch  requirement. 
It  believes  that  the  right  to  order 
redispatch  of  generation  should  be 
negotiated  among  the  parties  in  the 
region  without  a  presiunption  that  the 
RTO  must  have  broad  redispatch 
authority,  except  in  emergency 
circxunstances.  Avista  and  others  note 
that  a  negotiated  approach  is 
particularly  important  to  operators  of 
hydroelectric  resources  which  are 
subject  to  niunerous  environmental  and 
operating  restrictions  that  limit  their 
ability  to  redispatch."'''  Avista  and 
SMUD  request  that  the  Commission 
clarify  that  the  RTO's  authority  to 
redispatch  is  limited  to  emergency 
circumstances  affecting  reliability. 

Chelan  believes  that  RTOs  should  be 
required  to  enter  into  arm's-length 
agreements  with  those  generators  that 
are  willing  to  service  redispatch 
requests,  and  compensate  those 
generators  for  supplying  this  service. 
RTOs  should  not  be  allowed  to 
unilaterally  redispatch  a  generating  unit 
without  the  generator's  consent,  and 
without  compensation. 

Commenters,  such  as  Cal  ISO  and 
Nevada  Commission,  suggest  that  the 
Commission  require  reliability-related 
services  (i.e.  redispatch)  be  provided  to 
RTOs  under  a  set  of  uniform  rates,  terms 
and  conditions.  Such  a  requirement 
would  reduce  the  Commission's 
administrative  bvuden  of  contracts 
governed  by  different  sets  of  terms  and 
conditions. 

EME  believes  that  the  RTO's  control 
over  dispatch  of  generation  should  be 
carefully  circumscribed.  It  recommends 
that  reliability  functions  be  internalized 
into  explicit  procedures  for  congestion 
pricing.  It  states  that  in  most  cases 
proper  pricing  signals  can  provide 
sufficient  incentives  for  generators  to 
schedule  operation  of  their  facilities  to 
ensure  system  reliability. 

Industrial  Consumers  states  that  the 
RTO's  redispatch  decisions  regarding 
"any  generator"  must  be  qualified  to 
excuse  on-site  generators  that  serve  an 


industrial  load,  especially  those  that 
serve  a  critical  steam  host.  For 
enviromnental,  safety  and  economic 
reasons,  these  units  should  not  be 
forced  to  redispatch  except  as  a  last 
resort  option. 

Metropolitan  supports  an  RTO  having 
authority  to  order  redispatch  of  any 
generating  unit  when  necessary  for  the 
reliability  of  the  grid.  However, 
"reliability"  must  be  carefully  defined 
to  avoid  RTO  interference  with  normal 
market  operations  by  redispatching 
generation  for  its  own  convenience,  or 
to  alleviate  adverse  market 
conditions.'"'^ 

Several  commenters  oppose  the 
proposdl  to  allow  the  RTC3  to  redispatch 
generation.'"*  PG&E  believes  that  the 
proposal  would  give  too  much  latitude 
to  RTOs  and  create  an  incentive  to 
impose  centrally  determined  fixes  on 
market  operations,  rather  than  allowing 
market  mechanisms  to  self-correct. 
Therefore.  PG&E  argues  that  RTOs 
should  be  allowed  to  redispatch 
generation  facilities  only  when  there  is 
a  true  reliability  emergency  as  specified 
in  the  RTO  tariff.  Moreover,  RTOs 
should  be  able  to  redispatch  only  those 
units  that  have  actually  participated  in 
the  market. 

PJM/NEPOOL  Customers  believes  that 
the  authority  as  proposed  in  the  NOPR 
is  too  broad  and  must  be  further 
defined.  It  requests  that  the  Commission 
ensure  that  this  authority  is  exercised 
only  dming  only  the  most  serious 
circumstances  when  grid  reliability  is 
truly  in  danger.  It  suggests  that  the 
Commission  promulgate  or  pre-approve 
reliability  standards  for  determining 
when  the  RTO  can  order  redispatch  of 
generators,  the  amount  of  generation 
assets  that  the  RTO  will  have  authority 
over  and  standards  for  the  redispatch 
order.  Southern  Company  recommends 
that  the  Commission  provide  only 
general  guidance  concerning  redispatch 
and  allow  the  regions  to  develop  more 
specific  procedures. 

When  considering  allowing  an  RTO  to 
redispatch  a  Federal  hydroelectric 
generator,  SPRA  emphasizes  that  the 
Commission  must  recognize  that 
individual  Federal  hydroelectric 
generators  are  under  the  control  of 
either  the  Corps,  the  Bureau  of 


■"^  i'ee.  e.g.,  Cinergy,  Chelan,  Southern  Company, 
LG&E,  Reliant. 
<'<  See,  e.g.,  CMUA. 


•"'Metropolitan  believes  the  CaJ  ISO's  definition 
of  system  emergency  appropriately  describes  the 
ch'cumstances  in  which  redispatch  may  be 
appropriate.  A  "system  emergency"  is  described  as 
"any  abnormal  system  condition  which  requires 
immediate  manual  or  automatic  action  to  prevent 
loss  of  load,  equipment  damage  or  tripping  of 
system  elements  which  might  result  in  cascading 
outages  or  to  restore  system  operation  to  meet  the 
minimum  operating  reliability  criteria." 

*"'See,  e.g.,  PG&E.  Southern  Company,  Reliant, 
SMUD. 
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however,  believes  that  an  enforcement 
mechanism  may  also  be  needed.  First 
Rochdale  recommends  that  transmission 
owners  be  given  the  right  to  protest  an 
RTO's  actions  to  the  Commission. 
Reliant,  however,  opposes  RTO' 
authority  over  maintenance  scheduling, 
arguing  that  transmission  maintenance 
decisions  must  reside  with  transmission 
facility  owners. 

Seattle  and  NYPP  suggest  that  the 
Commission  define  an  RTO  role  only  for 
scheduling  facility  outages  that  are 
clearly  associated  with  the  regional 
transmission  network  because  internal 
subtransmission  and  radial  transmission 
facilities  do  not  have  regional 
significance.  Turlock  supports 
restricting  the  RTO's  authority  to  the 
grid  it  manages  to  prevent  its  outage 
scheduling  authority  extending  beyond 
the  grid  for  which  it  is  responsible.  On 
the  other  hand,  TDU  Systems  claims 
that  an  RTO  should  also  coordinate 
maintenance  of  interconnected 
distribution  facilities  that  are  not  under 
its  control,  if  maintenance  on  those 
facilities  would  adversely  affect  RTO 
operations. 

Duke  suggests  that  with  the  creation 
of  an  RTO  that  is  not  a  transco,  a  set  of 
governing  principles  for  outage 
coordination  should  be  established.  The 
parties  should  agree  on  the  timing  of 
requests  for  planned  maintenance  and 
the  timing  of  responses  to  those 
requests.  If  for  any  reason,  other  than 
the  gross  negligence  of  the  transmission 
owner,  a  scheduled  maintenance  outage 
was  determined  to  be  a  problem  after  an 
agreement  is  reached,  rescheduling  the 
outage  would  require  the  mutual 
consent  of  the  transmission  owner  and 
the  RTO. 

EAL  recommends  that  appropriate 
contracts  with  existing  transmission 
facility  owners  that  ensure  the 
continued  reliable  operation  of  the  grid 
are  required.  Principal  elements  of  such 
contracts  would  include  standards  of 
service,  provisions  for  information 
sharing  and  reporting,  maintenance 
scheduling,  transmission  facility  ratings, 
testing  and  performance  expectations. 
Maintenance  scheduling  should  include 
provisions  for  maintenance  deferral 
under  instructions  from  the  RTO  if 
required  for  system  security  reasons 
only. 

NYPP  states  that  arrangements  for 
outages  should  be  made  well  in  advance 
of  the  outage  start  date  because  RTO 
approval  of  proposed  schedules  could 
become  the  critical  path.  If  approval  is 
delayed,  or  subsequently  revoked,  the 
transmission  owner  will  incur 


Company.  SRP,  Turlock,  WPPI,  Florida  Power 
Corp.,  Nevada  Commission. 


significant  expenses  that  should  be     - 
reimbursed. 

Montana-Dakota  suggests  that  the 
effects  of  rescheduling  can  be  decreased 
by  having  the  RTO  review  and  approve 
all  transmission  maintenance  schedules 
on  a  weekly,  monthly  and  quarterly 
basis.  After  reviewing  the  transfer 
capability  and  market  effects  of  the 
proposed  outage,  the  RTO  should 
communicate  the  need  to  reschedule  to 
the  transmission  owner  far  enough  in 
advance  of  the  planned  outage  to  allow 
the  owner  to  reschedule,  possibly  to 
avoid  any  cost  impact.  Montana-Dakota 
notes,  however,  that  the  closer  the  date 
of  the  outage,  the  higher  the  probability 
of  an  economic  impact. 

Southern  Company  requests  that  the 
Commission  clarify  that  once  an  RTO 
approves  a  scheduled  outage,  it  should 
be  allowed  to  change  that  schedule  only 
if  implementing  the  plan  would 
compromise  system  integrity  or 
reliability. 

Seattle  believes  that  the  NOPR  fails  to 
provide  adequate  assurances  to 
transmission  owrners  that  a  timely 
maintenance  schedule  will  be  adopted 
by  the  RTO.  The  RTO  must  establish 
timely  dates  certain  for  maintenance 
outage  requests  from  operating  entities. 
To  do  this  the  RTO  must  adequately 
balance  safety  considerations,  and  the 
cost  of  deferring  maintenance  with 
commercial  impact.  For  these  reasons, 
an  RTO  should  not  be  permitted  to 
arbitrarily  postpone  required 
maintenance. 

Compensation.  Nearly  all  of  the 
commenters  believe  that  transmission 
owners  should  be  compensated  in  some 
form  if  they  are  required  by  an  RTO  to 
reschedule  maintenance.'' '"^  Avista 
argues  that  the  transmission  ov»mers' 
shareholders  should  not  bear  the  burden 
of  decisions  made  by  an  independent 
body  that  result  in  reduced  revenues  or 
increased  costs  for  the  transmission 
owner. 

Metropolitan  states  that  if  an  RTO 
requests  a  transmission  owner  to  X 

reschedule  planned  maintenance  for 
reliability  concerns,  a  transmission 
owner  should  be  compensated  only  for 
its  direct  costs  necessarily  and 
reasonably  incurred  in  complying  with 
the  RTO's  request.  Direct  costs  may 
include,  for  example,  increased  labor  or 
equipment  expenses  arising  from  the 
rescheduled  maintenance.  However, 
Metropolitan  does  not  believe  a 
transmission  owmer  should  recover  lost 


•"«See.  e.g..  PjM,  TANC,  WPSC,  Avista,  Lincoln, 
CRC,  Duke,  Metropolitan,  Minnesota  Power, 
Montana-Dakota,  NASUCA,  NPRB.  NYPP,  PJM/ 
NEPCXDL  Customers,  Reliant,  TDU  Systems, 
Turlock,  Florida  Power  Corp.,  Reliant,  Desert  STAR, 
Southern  Company. 
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opportunity  costs  arising  from  the 
rescheduled  maintenance  because 
opportunity  costs  are  uncertain  and 
speculative. 

Southern  Company  argues  that,  if  cin 
RTO  requires  a  transmission  owner  to 
reschedule  a  previously  approved 
outage,  the  RTO  should  compensate  the 
transmission  owner  for  any  additional 
costs  caused  by  the  rescheduling. 

NASUCA  believes  that  the  RTO 
should  compensate  transmission  or 
generation  owners  only  to  the  extent 
that  incremental  costs  are  incurred  due 
to  the  rescheduling  of  outages.  NASUCA 
argues  that  it  is  unlikely  that  owners 
would  inciu  significant  incremental 
costs,  especially  for  transmission 
outages. 

Some  commenters  such  as  PGE  and 
Minnesota  Power  state  that  if  an  RTO 
requires  a  transmission  owner  to 
reschedule  its  planned  maintenance  for 
reliability  reasons  in  an  emergency 
situation,  the  RTO  should  not  be 
required  to  compensate  the  transmission 
owner.  However,  if  an  RTO  requires  a 
transmission  owner  to  reschedule  its 
planned  maintenance  for  economic 
reasons,  the  RTO  should  be  required  to 
compensate  the  transmission  owner  for 
liquidated  damages. 

Other  commenters  such  as  Tri-State 
and  Cal  ISO  oppose  transmission 
owners  being  compensated  for  the 
rescheduling  of  maintenance  work.  Cal 
ISO  states  that,  where  an  RTO  properly 
exercises  such  authority  by  requiring  a 
transmission  owner  to  reschedule  a 
maintenance  outage,  that  transmission 
owner  is  not  entitled  to  compensation 
for  the  costs  associated  with 
rescheduling.  Tri-State  recommends 
factoring  any  additional  expense  into 
the  revenue  requirement  that  the 
transmission  owner  receives  from  the 
RTO. 

Market  Mechanisms.  PJM/NEPOOL 
Customers  suggests  that  the  RTO  enact 
a  compensation  mechanism  in 
transmission  outage  rescheduling 
situations  or  propose  to  use  a  market 
mechanism  to  encourage  transmission 
owners  to  plan  maintenance  so  as  to 
minimize  reliability  effects.  Minnesota 
Power,  however,  argues  that 
maintenance  rescheduling  to  benefit 
power  markets  is  analogous  to 
generation  redispatch  and  should  be 
paid  for  by  the  benefitting  market 
participants. 

Montana-Dakota  believes  that  an  RTO 
should  have  the  authority  to  reschedule 
maintenance  for  market  effects  if  there 
is  an  incremental  cost  reimbursement 
mechanism  in  place  that  would  provide 
an  incentive  to  the  transmission  owner 
to  change  maintenance  schedules  to 
benefit  the  market. 


Metropolitan  argues  that  an  RTO  with 
authority  to  luiilaterally  reschedule 
transmission  maintenance  for  market 
considerations  could  have  a 
destabilizing  effect  on  the  power 
market.  Emerging  markets  require 
predictability  to  thrive,  and  therefore 
RTOs  should  interfere  in  market 
operations  only  when  necessary  to 
address  reliability  concerns. 

Florida  Power  Corp.  suggests  that, 
while  it  may  be  feasible  to  develop  a 
market  mechanism  to  induce 
transmission  ovsmers  to  plan  their 
maintenance  to  minimize  reliability 
effects,  it  would  be  far  simpler  to  retain 
the  existing  structure  in  which  a  single 
entity  both  owns  and  operates  the 
transmission  system.  When  ownership 
and  operation  are  combined,  a  single 
entity  is  responsible  for  both  reliability 
and  maintenance,  and  thus  has  a  natural 
incentive  to  seek  an  optimal  balance 
between  these  activities.  Thus,  Florida 
Power  Corp.  opposes  RTOs  having 
authority  to  reschedule  maintenance  to 
manage  the  performance  of  the  market. 

Turlock  also  does  not  believe  an  RTO 
should  have  authority  to  make 
transmission  outage  decisions  based  on 
market  considerations.  Turlock,  as  well 
as  Desert  STAR  and  CRC,  believe 
instead  that  consideration  should  be 
given  to  motivating  transmission  owners 
to  appropriately  schedule  their 
maintenance  outages,  to  minimize 
impacts  on  competitive  markets. 

Comments  Generation  Maintenance 
Scheduling.  The  short-term  reliability 
characteristic,  as  proposed  in  the  NOPR, 
would  not  give  an  RTO  authority  over 
proposed  generation  maintenance 
outage  schedules.  However,  the 
Commission  noted  that  some  generation 
control  is  necessary  for  reliable 
operation  of  a  transmission  system.  The 
Commission  asked  whether  an  RTO 
should  have  some  authority  over 
generation  maintenance  schedules  and, 
if  so,  how  muchf^-" 

The  majority  of  commenters  support 
an  RTO  having  at  least  some  authority 
over  generation  maintenance 
schedules. "*-'  However,  most 
commenters  suggest  limiting  the  RTO's 
authority.  Some  commenters  suggest 
that  an  RTO  have  authority  only  for 
generating  units  that  are  "must-run"  or 
that  the  RTO  has  under  contract  due  to 
the  requirement  to  maintain  system 


reliability.*^-  Desert  STAR  believes  that 
an  RTO  should  not  attempt  to 
manipulate  the  commercial  power 
market  when  reliability  is  not  affected. 

Cinergy  supports  an  RTO  having  the 
ability  to  request  changes  to  a  schedule 
to  serve  reliability  needs,  coordinate 
transmission  outages,  and  maximize 
grid  efficiency  to  increase  ATC  for 
transmission  customers'  use,  so  long  as 
generators  receive  compensation  at 
market-based  prices  for  missed  market 
opportunities.  Other  commenters  agree 
that  an  RTO  should  compensate  the 
generation  owner  if  a  schedule  change 
is  necessary.''23 

A  few  commenters  claim  that  the  RTO 
should  not  have  any  authority  over 
generation  maintenance  schedules.^^* 
SPRA  states  that  requiring  such 
authority  would  discourage  or  prevent 
participation  by  PMAs  because  other 
Federal  agencies  own  the  hydroelectric 
plants  that  generate  the  power  marketed 
by  the  PMAs. 

Tri-State  does  not  believe  that  an  RTO 
should  have  approval  authority  over 
generation  maintenance  outages  because 
these  outages  are  driven  by  the  cost 
considerations  associated  with 
generation  plant  equipment  replacement 
or  rehabilitation.  However,  Tri-State 
agrees  that  an  RTO  must  have  advance 
knowledge  of  the  scheduled  generation 
outages  in  order  to  assure  transmission 
system  reliability  and  adequacy  of 
reserves.  Other  commenters  concur  with 
a  notification  requirement. ■'•^''  Cinergy 
notes,  however,  that  while  it  believes  a 
generator  may  be  required  to  submit  its 
maintenance  schedule  to  an  RTO,  the 
RTO  should  be  prohibited  from  sharing 
that  information  with  any  other  market 
participants,  or  affiliates  of  market 
participants. 

Comments  on  Performance  Standards. 
In  the  NOPR,  the  Comijiission  discussed 
the  establishment  of  performance 
standards  by  an  RTO  for  transmission 
facilities  under  its  direct  or  contractual 
control.''^**  For  example,  an  RTO  could 
establish  a  standard  that  identifies 
specific  performance  targets  for  planned 
and  unplanned  outages  of  facilities.  The 
Commission  requested  comments  on 
whether  a  non-profit  ISO  could 
establish  incentive  schemes  for  the 
transmission  owners  whose  facilities  it 
operates. 

PJM  believes  that  an  RTO  will  be 
capable  of  developing  performance        » 


■•^oFERC  Stats,  and  Regs.  1  32,541  at  33,737. 

«i  See.  e.g..  Cinergy.  NECPUC.  P|M.  Desert 
STAR.  WPSC;.  Cal  ISO.  EAL.  Industrial  Consumers. 
ISO-NE.  Turlock,  Florida  Power  Corp., 
Metropolitan,  Minnesota  Power,  Montana-Dakota. 
NASUCA.  Nevada  Commission,  NYPP.  PSNM.  TDU 
Systems. 


■"'^Sep.  e.g..  Desert  STAR,  MetrojKilitan.  Turlock, 
Florida  Power  Corp  .  PSNM.  NYPP. 

'"See.  e.g..  WPSC.  LG&E,  Montana-Dakota. 

<"  See.  e.g..  Duke.  P|M/NEPOOL  Customers. 
SPRA.  Tri-.State,  Empire  District. 

<«  See.  e.g..  Enron/APX/Coral  Power. 
FirstEnergy,  Mass  Companies,  Metropolitan. 

<26FERC  Stats,  and  Regs.  ^^2.541  at  33.737. 
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standards  and  incentives  to  encourage 
transmission  o  wners  and  generators  to 
operate  and  m  tintain  reliable  facilities. 
It  states  that  m  irket  participants 
cooperatively  i  :an  create  market- 
oriented  incen  lives  to  maintain  their 
transmission  a  (id  generation  facilities 

effectively."'-^ 

Duke  also  b«  lieves  that  incentive 
schemes  can  b  i  developed.  It  suggests 
that  the  reveni  es  collected  from  users 
by  the  RTO  co  ild  be  retiuned  to 
transmission  owners  according  to  a 
prearranged  fo  rmula  that  incorporates 
quality  standa  ds  for  reliability.  Thus, 
the  revenue  al  ocation  would  reflect 
transmission  c  wner  performance  in 
providing  a  re  iable  system. 

PSE&G  belif  ves  that  RTOs  will,  and 
should,  be  abli  i  to  offer  incentives  to 
participants  to  ensure  that  reliability 
standards  are  i  lot  only  met  but 
exceeded.  It  st  ites  that  a  mechanism  of 
linking  payme  at  with  performance, 
measured  agai  ist  accepted  benchmarks, 
has  worked  W(  ill  for  many  years  in  PJM. 

EAL  states  t  lat  appropriate  contracts 
with  existing  t  ransmission  facility 
owners  that  er  sure  the  continued 
reliable  operation  of  the  grid  are 
required.  It  suggests  that  these  contracts 
include  standi  rds  of  service,  provisions 
for  infonnatioi  i  sharing  and  reporting, 
maintenance  s  ciheduling,  transmission 
facility  ratings ,  testing  and  performance 
expectations. 

Industrial  C  )nsumers  believes  that  an 
RTO  could  est  iblish  performance 
standards  for  I  ransmission  facilities  that 
takes  into  acc(  unt  the  "reliability"  of 
each  facility.  1 1  argues  that  a  facility  that 
has  frequent  u  aplanned  outages  should 
not  receive  thi  i  same  compensation  as  a 
facility  whose  availability  is  more 
reliable.  It  sug  ;ests  that  a  transmission 
owner  be  prec  uded  from  recovering 
fixed  costs  du  'ing  periods  of  unplanned 
outages  that  e;  ;ceed  some  minimum 
threshold  bast  d  on  superior 
performance. 

Cal  ISO  ind  cates  that  its  tariff 
provides  for  tl  le  implementation  of 
maintenance  !  tandards,  emd  penalties 
under  those  si  andards,  to  ensiue  both 
adequate  mail  itenance  and  system 
reliability.  Th  ).se  provisions  act  in 
concert  with  t  le  California  ISO's 
authority  to  c(  lordinate  and  approve 
maintenance  i  mtages. 

Southern  Ci  »mpany  believes  that  the 
establishment  of  performance  standards 
for  transmissi  )n  facilities  controlled  by 
an  RTO  is  mi!  placed.  Transmission 
owners  plan  i  nd  operate  their 
transmission  lystems  according  to 
NERC  and  rej  ional  reliability  standards, 
as  well  as  Sta  e  legal  and  regulatory 


*"  See  also  LC£. 


requirements.  Thus,  while  Southern 
Company  doesn't  claim  that 
performance-based  incentives  are 
inappropriate,  it  points  out  that  there 
already  are  existing  standards  to  ensure 
reliable  system  operations. 

Comments  on  Facility  Ratings  and 
Operating  Ranges.  Reliable  operation  of 
'the  transmission  system  in  the  short- 
term  requires  both  continuous 
monitoring  of  equipment  availability 
and  loading,  and  actions  to  maintain 
loading  levels  within  the  established 
operating  ranges  and  equipment  ratings. 
The  NOPR  suggested  that  RTOs  are  best 
situated  to  establish  ratings  and 
operating  ranges  for  two  reasons.  First, 
they  will  have  the  most  complete 
information  about  expected  and  real- 
time operating  conditions.  Second, 
RTOs  will  be  trusted  because  they  will 
not  have  any  economic  interests  in 
electricity  market  outcomes  and  they 
will  not  be  owned  or  controlled  by  any 
market  participants.  The  Commission 
proposed  to  let  RTO  established 
equipment  ratings  prevail  in  a  dispute 
with  a  transmission  owner  pending  the 
outcome  of  a  dispute  resolution 
process. '•^B 

Nearly  all  commenters  that  address 
this  issue  oppose  the  NOPR  proposal. 
South  Carolina  Authority  urges  the 
Commission  to  proceed  with  caution  to 
prevent  avoidable  damage  to  persons  or 
property.  SRP  argues  that  ratings  and 
operating  ranges  influence  the  useful 
life  and  medntenance  cost  of  equipment, 
as  well  as  the  level  of  service  to  the  end- 
use  customer,  and  notes  that  each 
transmission  owner  has  a  legitimate 
interest  in  the  ratings.  SRP  believes  that 
the  ideal  situation  would  be  to  establish 
ratings  by  mutual  consent  of  the 
transmission  owner  and  RTO.  If  they 
caimot  agree,  the  issue  should  go  to 
dispute  resolution. 

NYPP  and  Mass  Companies  oppose 
this  proposal  because  transmission 
owners  have  the  fiduciary  responsibility 
to  protect  their  assets.  Furthermore,  they 
state  that  the  rating  of  equipment 
necessarily  requires  a  particularized 
knowledge  of  the  equipment  and  related 
facilities  that  is  unlikely  to  be  possessed 
by  the  RTO. 

Metropolitan  believes  that  a  well- 
established  reliability  organization  is 
best  suited  for  establishing  maximum 
transmission  line  ratings  that  can  be 
sustained  over  most  of  the  hours  in  a 
year  because  it  will  include  the 
cooperation  of  technical  groups 
representing  all  systems,  not  just  those 
under  RTO  control.  It  sees  no  benefit 
from  moving  this  responsibility  to  RTOs 
when  the  reliability  councils  have 


historically  performed  this  function 
with  a  minimum  of  controversy.  EAL 
suggests  that  since  the  owner  of  the 
transmission  facility  assumes  the 
equipment,  personnel  and  public  risks 
for  the  operation  of  its  equipment,  the 
RTO  could  fulfill  an  audit  role  to  ensure 
that  facility  ratings  by  the  owners  follow 
industry  norms. 

Seattle  suggests  that  the  Commission 
instruct  RTOs  to  work  cooperatively 
with  facility  owners,  since  ratings  on 
most  power  transmission  equipment  are 
a  function  of  age  and  past  usage,  and  a 
new  entity  will  not  have  such  historical 
information. 

Southern  Company  states  that 
transmission  owners  have 
responsibilities  to  their  shareholders 
and  State  commissions  to  operate  their 
equipment  Scifely  and  reliably.  SPRA 
believes  that  this  proposal  has  the 
potential  to  create  significant  liability 
risks  for  the  United  States. 

Entergy  believes  that  a  transco  has  an 
advantage  at  performing  this  function 
because  it  will  have  the  natxiral 
incentive  to  maintain  the  highest  and 
safest  ratings  for  the  transmission 
facilities  since  it  will  be  solely  and 
directly  responsible  for  the  risks  and 
rewards  of  equipment  ratings. 

Comments  on  Liability  for  Actions. 
Given  that  an  RTO  has  responsibility  for 
system  reliability,  the  NOPR  requested 
comments  on  the  appropriate  extent  of 
an  RTO's  liability  for  its  actions,  and 
whether  RTO  facility  ownership 
changes  this  determination.''29 

Most  commenters  believe  that  liability 
must  be  linked  to  the  entity  operating 
and  controlling  the  transmission  assets. 
Several  commenters  recommend  that  all 
RTO  governing  docimients  and 
operating  agreements  clearly  establish 
the  RTO's  liability  for  any  facilities  that 
it  operates  but  does  not  own.^^o  sRP 
recommends  that  the  Commission  not 
set  a  hard  and  fast  rule,  but  rather  give 
deference  to  assignments  of  liability 
worked  out  between  the  RTO  and  the 
transmission  owner  in  the  course  of 
negotiating  an  operating  agreement. 

Salomon  Smith  Barney  believes  that 
an  RTO  should  be  paid  to  run  the 
network,  and  should  suffer  the 
consequences  if  it  is  not  run  well.  Given 
this  reasoning,  it  believes  that  an  RTO 
requires  sufficient  capital  to  bear  the 
risk,  and  that  it  operates  under  a 
regulatory  scheme  that  acknowledges 
that  higher  risk  taking  requires  a  higher 
return.  ^ 

Other  commenters  focus  on  how  to 
apportion  liability.  Several  commenters 


"8FERC  Stats,  and  Regs.  1  32,541  at  33,737-38. 


«9FERC  Stats,  and  Regs.  132,541  at  33,738. 
«MSee.  e.g.,  Seattle,  PGE,  Desert  STAR,  PSNM. 
South  Carolina  Authority. 
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suggest  that  the  governing  standard  for 
liability  for  a  particular  activity  should 
be  the  same  standard  that  the 
Commission  has  approved  for 
comparable  ISO  conduct.  Thus,  for 
example,  the  RTO  would  be  subject  to 
liability  only  on  account  of  its  reliability 
activities  when  damage  caused  by  its 
actions  is  found  to  be  the  result  of  gross 
negligence  or  intentional  misconduct.''-^i 

Other  commenters  believe  that,  if  the 
RTO  assumes  authority  to  ensure  proper 
maintenance  and  reliability  of  the 
system,  it  should  assume  that  role  fully 
(i.e.,  assume  liability  for  its  decisions) 
and  it  should  hold  transmission  owners 

harmless  for  any  increased  cost 
responsibility.''^^ 

Tri-State  believes  that  an  RTO  should 
not  be  held  liable  for  the  inevitable 
errors  and  omissions  that  will  occur 
during  transmission  system  operations 
except  in  the  instance  of  gross 
negligence.  It  believes  that  without 
some  form  of  indemnification,  the  RTO 
could  be  the  target  of  numerous  lawsuits 
alleging  financial  harm  as  a  result  of 
RTO  actions. 

TANC  believes  that  the  RTO  should 
be  held  liable  for  the  consequential 
damages  resulting  from  the  RTO's 
instructions,  if  damage  is  caused  to  the 
transmission  owners  facilities  as  a  result 
of  the  RTO  requiring  a  transmission 
owner  to  operate  its  facilities  in  a 
manner  that  is  inconsistent  with 
prudent  utility  practice. 

Comments  on  Reliability  Standards. 
In  the  NOPR,  the  Commission  expressed 
a  potential  concern  regarding  an  RTO's 
implementation  of  reliability  standards 
that  are  established  by  another  entity. 
The  Commission  identified  two  specific 
concerns:  (1)  regional  or  sub-regional 
reliability  groups  may  not  be  as 
independent  from  market  participants 
as  RTOs;  and  (2)  almost  every  reliability 
standard  will  have  a  commercial 
consequence.  The  NOPR  proposed  to 
require  an  RTO  to  notify  the 
Commission  immediately  if 
implementation  of  externally 
established  reliability  standards  will 
prevent  it  from  meeting  its  obligation  to 
provide  reliable,  non-discriminatory 
transmission  service.^^s 

Most  commenters  generally  support 
the  proposal  in  the  NOPR,  although  a 
few  commenters  believe  that  the  NOPR 
proposal  does  not  go  far  enough.  On  the 
other  hand,  some  commenters  seek 
clarification  or  oppose  the  NOPR 
proposal;  most  commenters  that  oppose 


"3"  See.  e.g..  NY  ISO.  Cal  ISO,  Nevada 
Commission.  New  York  Commission. 

♦■■'^See,  e.g..  Avista.  Minnesota  Power.  SPRA. 
MidAmerican,  Florida  Power  Corp. 

"■>  FERC  Stats,  and  Regs.  "J  32.541  at  33,738-39. 


the  NOPR  proposal  believe  that  RTOs 
must  be  subordinate  to  national  or 
regional  reliability  groups. 

PJM/NEPOOL  Customers  and  other 
commenters  agree  that  the  RTO  is  an 
appropriate  institution  to  evaluate 
whether  other  rules  and  requirements 
are  impacting  its  ability  to  perform  its 
function  and  to  inform  the  Commission 
ofthisfacfs^ 

PSE&G  requests  that  the  Commission 
clarify  in  its  Final  Rule  that  RTOs.  not 
reliability  trade  associations,  will  have 
primary  responsibility  for  resolving 
reliability  issues  in  the  future.  It 
suggests  that  reliability  trade 
associations  can  continue  to  play  a  role 
in  developing  reliability  standards  to  be 
incorporated  into  RTO  tariffs;  these 
standards  would  then  be  implemented 
by  the  RTOs  and  ultimately  enforced  by 
the  FERC.  The  standards,  however,  must 
be  developed  through  a  fair  and  open 
consensus  process,  such  as  the 
American  National  Standards  Institute 
(ANSI)  process. 

EPSA  believes  that  reliability 
standards  should  be  imiform  throughout 
the  United  States.  Reliability  standards 
should  be  established  at  the  national 
level  through  an  industrywide 
representative  organization,  subject  to 
review  and  approval  by  the 
Commission.  Reliability  rules  should 
deviate  regionally  only  if  necessary  to 
reflect  specific  operating  conditions  that 
are  unique  to  a  particular  region.  EPSA 
requests  that  existing  reliability  rules  be 
considered  carefully  by  the  RTO,  and 
reviewed  by  the  Commission,  as  to  their 
function  and  importance.  EPSA  and 
other  commenters  suggest  that  RTOs 
replace  existing  regional  reliability 
councils  as  the  entity  responsible  for 
maintaining  compliance  with  nationally 
established  reliability  standards.'*^'* 

Conlon  claims  that  the  RTO  must 
have  the  ability  to  establish  various 
reliability  standards  that  every 
participant.  He  suggests  that  the  RTO,  or 
the  Commission  with  delegated 
authority  to  the  RTO,  set  mandatory 
standards  and  impose  sanctions  or  fines 
for  violations. 

Cal  ISO  believes  that  RTOs  are  the 
appropriate  entities  to  establish 
reliability  standards.  Regional 
organizations  (not  a  single  national 
standard-setter)  should  have  the 
flexibility  to  develop  standards  that 
reflect  regional  priorities  as  well  as 
individual  issues  related  to  particular 
areas  or  configurations  in  the 
transmission  grid.  It  recommends  that 
RTOs  have  the  authority  and 


"*  See.  e.g..  Entergy.  NECPUC.  NASDCA. 
■'^''  See.  e.g..  Cal  ISO.  Duquesne.  Nevada 
Commission,  Statoil. 


responsibility  to  develop  regional 
reliability  standards,  subject  to  general 
oversight  by  an  appropriate 
independent  national  reliability 
organization  such  as  NAERO. 

Similarly,  Entergy  believes  that  the 
RTO  should  have  the  primary  role, 
authority  and  responsibility  to  adopt, 
implement  and  enforce  regional 
reliability  standards.  Entergy  further 
argues  that  this  authority  must  be 
subject  to  regional  oversight,  especially 
as  to  reliability  issues  between  and 
among  interconnected  RTOs. 

Some  commenters  argue  that  the 
Commission  should  provide  additional 
authority  to  RTOs.  For  example,  PJM 
believes  that  an  RTO  should  have 
exclusive  authority  for  administering 
the  regional  reliability  of  the  bulk  power 
system.  It  argues  that  no  entity  external 
to  an  RTO's  region  should  have 
authority  to  dictate  reliability  rules  that 
adversely  affect  the  reliability  in  a 
region  served  by  an  RTO.  Thus,  PJM 
believes  the  Commission  should  extend 
this  proposal  beyond  the  proposed 
reporting  requirement.  In  its  opinion, 
RTOs  that  are  responsible  for  a 
particular  area  of  the  bulk  power  market 
system  best  can  develop  tools  that  are 
designed  to  meet  the  needs  of  their 
individual  areas.  PJM  requests  that  the 
Commission  insist  in  its  rule  that  RTOs 
play  a  significant  role  in  setting  any 
national  reliability  standards.  Sithe 
suggests  that  RTOs  should  also  have 
independent  authority  to  modify 
existing  rules,  and/or  to  place  new  rules 
before  the  Commission  for  its  review 
and  approval  in  order  to  promote  rules 
that  intrude  less  into  the  markets  and 
that  promote  efficiency  goals,  as  well  as 
system  reliability. 

Illinois  Commission  argues  that  the 
proposal  is  not  adequate  and  that  the 
Commission  must  more  directly  address 
the  concern  over  lack  of  independence 
between  reliability  standards 
development,  enforcement 
organizations  and  commercial  market 
interests.  Illinois  Commission  suggests 
some  possibilities:  (1)  require  NERC/ 
regional  reliability  council  reform  so 
that  the  process  of  establishing  and 
enforcing  reliability  guidelines, 
standards,  and  policies  is  independent 
of  discriminatory  generation/ 
transmission  owner  influence;  (2) 
require  that  all  NERC/regional  reliabilify 
council  guidelines,  standards,  and 
policies  be  approved  by  FERC  prior  to 
their  adoption;  or  (3)  reform  NERC  so 
that  it  is  independent  of  generation/ 
transmission  owners,  then  eliminate 
MAIN  and  ECAR  and  require  the 
Midwest  ISO  to  act  as  the  regional 
standards  setting  entity  and  as  the 
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reliability  enfo  rcement  entity  for  the 
Midwest  Regie  n. 

A  few  coram  snters  seek 
clarification. '♦^  '  British  Columbia 
Ministry  reque  sts  that  the  Commission 
clarify  how  tht  RTO  roles  and 
responsibilitie:  i  overlap  with  duties 
outlined  for  th  s  Self  Regulating 
Reliability  Org  mization  in  the  North 
American  Elec  ric  Reliability  Council's 
draft  legislatio  i.  New  York  Commission 
and  Iowa  Boar  1  request  that  the 
Commission  re  cognize  the  authority  of 
the  states  to  re  juire  the  maintenance  of 
electric  system  reliability. 

NERC  and  s<  veral  other  conunenters 
generally  oppose  the  proposal.  NERC 
lu^es  the  Com:  nission  to  include  an 
obligation  that  the  RTO  adhere  to  the 
reliability  rule;  adopted  by  NERC  and 
the  relevant  re  ;ional  reliability  council 
as  a  condition  af  becoming  an  RTO. 
NERC  states  ti  at  RTOs  must  be 
designed,  implemented  and  operated 
consistent  witli  NERC  operating  and 
plaiuiing  polic  les.  NERC  notes  it  will 
revise  its  oper:  ting  and  planning 
policies  to  rec(  ignize  and  accommodate 
these  emergin;  institutions,  as 
necessary. 

Several  com  neuters  such  as  Duke  and 
SERC  support)  the  work  of  NERC  to 
establish  cons:  stently  applied  reliability 
standards  and  supports  NERC's 
authority  to  er  force  these  standards. 
Duke  also  sup  )orts  NERC  and  the 
regional  reliah  ility  councils  continuing 
to  play  a  vital  -ole  in  setting  reliability 
standards.  NE  IC  oversight  of  reliability 
should  preven  t  different  RTOs  from 
applying  diffe:  ent  standards  and  will 
ensure  that  inl  er-RTO  reliability  matters 
will  be  dealt  m  ith  effectively.  CEA 
suggests  that  t  le  reliability 
responsibilitie  5  authorized  for  RTO's  be 
respectful  of  tl  le  carefully  balanced 
design  of  the  e  volving  NERC/NAERO. 

SRP  request  >  that  each  RTO  be 
required  to  joi  i  NERC,  or  NAERO  when 
formed.  In  adc  ition,  other  commenters 
such  as  SRP  ai  id  Los  Angeles  propose 
that  RTOs  be  i  squired  to  use  planning 
and  design  cri  :eria  that  comply  with  the 
criteria  establi  shed  by  the  appropriate 
NERC  (or  NAI  RO  when  established) 
regional  relial  ility  coimcil. 

NYPP  belie'  es  that  properly 
constituted  lo  ;al  and  regional  reliability 
councils  authi  irized  by  FERC  should 
have  the  auth(  trity  to  establish  criteria 
necessary  to  r  laintain  the  reliability  of 
the  transmissi  an  system  including  the 
reliability  of  c  iscrete  locations  [e.g.,  the 


"eSee.  e.g.,  Caiada  DNR.  Manitoba  Board.  Cal 
DWR,  Entergy,  Mfinesota  Commission,  PSE&G. 


supply  of  reactive  power  to  support 
voltage  in  load  pockets).''^^ 

FirstEnergy  requests  that  the  role  of 
the  regional  reliability  councils  be 
clarified  with  respect  to  regional  RTOs. 
Also  it  would  have  us  identify  the  need 
boundaries  so  that  each  RTO  reports 
only  to  one  regional  reliability  coimcil. 
In  addition,  the  regional  reliability 
councils  may  need  to  undergo  a 
transformation  similar  to  NERC/NAERO 
to  expand  the  role  of  the  various 
industry  segments. 

Commission  Conclusion.  The 
Commission  adopts  the  proposal  in  the 
NOPR  that  the  RTO  must  have  exclusive 
authority  for  maintaining  the  short-term 
reliability  of  the  grid  that  it  operates. 
Although  many  commenters  support 
this  requirement,  some  pose  additional 
questions  regarding  how  this  function 
will  be  performed  by  the  RTO.  Some 
conunenters  request  that  the 
Conunission  define  better  the  time 
period  associated  with  "short-term" 
reliability.  We  clarify  that  the  term 
"short-term"  is  intended  to  cover 
transmission  reliability  responsibilities 
short  of  grid  capacity  enhancement.  It 
includes  all  time  periods,  including  but 
not  limited  to  "real-time,"  necessary  for 
the  RTO  to  satisfy  its  reliability 
responsibilities,  up  to  the  plaiuiing 
horizon.  There  is  no  time  gap  between 
what  is  included  within  short-ferm 
reliability  and  the  RTO's  planning 
responsibilities. 

Commenters  also  request  more 
specificity  in  describing  the  RTO's 
functions.  The  facilities  that  will  be 
under  RTO  control,  the  specific 
functions  that  the  RTO  must  perform, 
and  how  the  RTO  will  execute  its 
responsibilities  and  direct  operations, 
are  all  defined  above  in  the  section  on 
operational  authority.  PJM's  additional 
request  that  the  RTO  have  authority  to 
collect  information  is  discussed  in  both 
the  operational  authority  and  the  market 
monitoring  sections. 

PG&E  requests  that  the  RTO  rely  on 
market  mechanisms  to  maintain  short- 
term  reliability.  PJM/NEPOOL 
Customers  requests  that  reliability  and 
commercial  activities  be  kept  separate. 
We  will  not  require  the  RTO  to  rely  on 
market  mechanisms  in  every  instance  to 
maintain  short-term  reliability.  The 
Commission  believes  that  some 
reliability  functions  may  not  be 
conducive  to  supply  through 
competitive  market  mechanisms  since  a 
reliable  power  system  provided  to  one 
customer  cannot  be  withheld  from  other 


■"'The  Commission  has  authorized  the 
establishment  of  the  New  York  State  Reliability 
Council  and  has  accepted  the  relationship  between 
it  and  the  NY  ISO. 


customers,  viz.,  many  reliability 
functions  are,  in  economic  terms, 
"public  goods."  In  Order  No.  888,  we 
identified  some  functions  necessary  to 
maintain  grid  reliability  as  ancillary 
services  and  required  them  to  be 
provided  as  separate  products.  These 
services  and  their  potential  inclusion  in 
emerging  markets  is  discussed  in  the 
section  on  ancillary  services  below.  We 
caimot  conclude  at  this  time  that  it  is 
appropriate  to  rely  solely  on  market 
mechanisms  to  supply  the  reliability 
functions  that  the  transmission  system 
operator  must  perform,  but  we  expect 
that  over  time  most  of  the  generation 
services  that  perform  these  functions 
will  be  competitively  procured. 

Interchange  Scheduling.  We  conclude 
that  the  RTO  must  have  exclusive 
authority  for  receiving,  confirming  and 
implementing  all  interchange  schedules, 
which  are  often  coincident  with 
schedules  for  unbundled  transmission 
service.  This  function  will  automatically 
be  assumed  by  RTOs  that  operate  a 
single  control  area.  If  the  R'TO  structxue 
includes  control  area  operators  who  are 
market  participants  or  affiliated  with 
market  participants,  the  RTO  will  have 
the  authority  to  direct  the 
implementation  of  all  interchange 
schedules.  As  stated  in  the  NOPR,  a 
remaining  concern  is  that  non-RTO 
control  area  operators,  who  are  also 
competitors  in  energy  markets,  have 
unequal  access  to  conunercially 
sensitive  information  and  could  use  this 
knowledge  of  their  competitors' 
schedules  and  transactions  to  gain  an 
unfair  competitive  advantage  in  the 
energy  markets.  In  the  event  that  the 
RTO  filing  includes  a  structiue  in  which 
non-RTO  control  area  operators  receive 
sensitive  information,  we  will  require 
the  RTO  to  monitor  for  any  unfair 
competitive  advantage,  and  report  to  the 
Commission  immediately  if  problems 
are  detected.  In  addition,  to  address 
concerns  about  protecting  conunercially 
sensitive  information,  we  will  require 
the  RTO  or  any  entities  who  operate 
control  areas  within  the  RTO's  region 
that  require  access  to  commercially 
sensitive  information  to  sign  agreements 
that  separate  reliability  personnel  and 
the  relevant  information  they  receive 
fi'om  their  wholesale  merchant 
persoiuiel. 

Redispatch  Authority.  We  conclude 
that  the  RTO  must  have  the  right  to 
order  the  redispatch  of  any  generator 
cormected  to  the  transmission  facilities 
it  operates,  if  necessary  for  the  reliable 
operation  of  the  transmission  system-^^s 


"'  Redispatch  for  congestion  management  is 
addressed  under  different  rules,  as  discussed  in  the 
section  on  congestion  management. 
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We  also  require  each  RTO  to  develop 
procedures  for  generators  to  offer  their 
services  and  to  compensate  generators 
that  are  redispatched  for  reliability.  In 
order  to  maintain  the  reliability  of  the 
transmission  system,  the  entity  that 
controls  transmission  must  also  have 
some  control  over  some  generation.  In 
general,  we  believe  this  control  should 
be  through  a  market  where  the 
generators  offer  their  services  and  the 
RTO  chooses  the  least  cost  options.  This 
authority  does  not  extend  to  initial  imit 
commitment  and  dispatch  decisions  for 
generators.  However,  for  reliability 
purposes,  the  RTO  should  have  full 
authority  to  order  the  redispatch  of  any 
generator,  subject  to  existing 
environmental  and  operating 
restrictions  that  may  limit  a  generator's 
ability  to  change  its  dispatch. 

Some  commenters  request  that  we 
define  what  is  meant  by  redispatch  for 
reliability.  We  clarify  that  we  intend  the 
authority  for  generator  redispatch  to  be 
used  by  the  RTO  to  prevent  or  manage 
emergency  situations,  such  as  abnormal 
system  conditions  that  require 
automatic  or  immediate  manual  action 
to  prevent  or  limit  equipment  damage  or 
the  loss  of  facilities  or  supply  that  could 
adversely  affect  the  reliability  of  the 
electric  system,  or  to  restore  the  system 
to  a  normal' operating  state.^^s 

Transmission  Maintenance  Approval. 
We  conclude  that,  when  the  RTO 
operates  transmission  facilities  owned 
by  other  entities,  the  RTO  must  have 
authority  to  approve  and  disapprove  all 
requests  for  scheduled  outages  of 
transmission  facilities  to  ensure  that  the 
outages  can  be  accommodated  within 
established  reliability  standards.  Control 
over  transmission  maintenance  is  a 
necessary  RTO  function  because  outages 
of  transmission  facilities  affect  the 
overall  transfer  capability  of  the  grid.  If 
a  facility  is  removed  from  service  for 
any  reason,  the  power  flows  on  all 
regional  facilities  are  affected.  These 
shifting  power  flows  may  cause  other 
facilities  to  become  overloaded  and, 
consequently,  adversely  affect  system 
reliability. 

The  RTO  is  expected  to  base  its 
approval  on  a  determination  of  whether 
the  proposed  maintenance  of 
transmission  facilities  can  be 
accommodated  within  established  state, 
regional  and  national  reliability 


■"^  In  general,  a  power  system  can  be  in  one  of 
three  states:  normal,  emergency  and  restorative. 
When  all  constraints  and  loads  are  satisfied,  the 
system  is  in  its  normal  state;  when  one  or  more 
physical  limits  are  violated,  the  system  is  in  an 
emergency  state:  and  when  part  of  the  system  is 
operating  in  a  normal  state  yet  one  or  more  of  the 
loads  is  not  met  (partial  or  total  blackout),  the 
system  is  in  a  restorative  state. 


standards.  The  RTO's  regional 
perspective  will  allow  it  to  coordinate 
individual  maintenance  schedules  with 
other  RTOs  as  well  as  with  expected 
seasonal  system  demand  variations. 
Since  the  RTO  will  have  access  to 
extensive  information,  it  will  be  able  to 
make  more  accurate  assessments  of  the 
reliability  effect  of  proposed 
maintenance  schedules  than  individual, 
sub-regional  transmission  owners.      ,, 

If  the  RTO  is  a  transmission  company 
that  owns  and  operates  transmission 
facilities,  these  assessments  will  be  an 
internal  company  matter.  However,  if 
there  are  several  transmission  owners  in 
the  RTO  region,  the  RTO  will  need  to 
review  transmission  requests  made  by 
the  various  transmission  owners.''''^  In 
this  latter  case,  we  expect  the  RTO  to: 
receive  requests  for  authorization  of 
preferred  maintenance  outage 
schedules;  review  and  test  these 
schedules  against  reliability  criteria; 
approve  specific  requests  for  scheduled 
outages;  require  changes  to  maintenance 
schedules  when  they  fail  to  meet 
reliability  standards;  and  update  and 
publish  maintenance  schedules  as 
needed. 

We  conclude  that,  if  the  RTO  requires 
a  transmission  owner  to  reschedule 
planned  maintenance,  the  transmission 
owners  should  be  compensated  for  any 
costs  created  by  the  required 
rescheduling  only  if  the  previously 
scheduled  outage  had  already  been 
approved  by  the  RTO. 

We  encoiu-age  the  RTO  to  establish 
performance  standards  for  transmission 
facilities  under  its  direct  or  contractual 
control.  Such  standards  could  take  the 
form  of  targets  for  planned  and 
luiplaimed  outages.  The  rationale  for 
this  requirement  is  that  two 
transmission  owners  shoidd  not  receive 
equal  compensation  if  one  owner 
operates  a  reliable  transmission  facility 
while  the  other  operates  an  unreliable 
facility.  For  RTOs  that  are  transcos,  we 
will  require  that  such  quality  standards 
be  made  explicit  in  any  rate  proposal. 

Generation  Maintenance  Approval. 
We  conclude  that  the  RTO  is  not 
required  to  have  authority  over 
proposed  generation  maintenance 
schedules.  However,  we  acknowledge 
that  there  are  reliability  advantages  to 
the  RTO  having  this  authority,  and  we 
would  accept  RTO  proposals  where  the 
participants  choose  to  grant  the  RTO 
such  authority.  In  our  order  approving 


**"  Since  some  of  these  transmission  owners  may 
also  own  generation,  they  may  have  an  incentive  to 
schedule  transmission  maintenance  at  times  that 
would  increase  the  prices  received  from  their  power 
sales.  A  transmission  company,  not  affiliated  with 
any  generators,  would  not  have  these  same 
incentives. 


the  Midwest  ISO,  we  observed  that  "the 
dividing  line  between  transmission 
control  and  generation  control  is  not 
always  clear  because  both  sets  of 
functions  are  ultimately  required  for 
reliable  operation  of  the  overall 
system."  •*^'  Because  of  this  close 
connection  between  generation  and 
maintenance  of  system  reliability,  it  is 
essential  for  generator  owners  and 
operators  to  provide  the  RTO  with 
advance  knowledge  of  planned 
generation  outage  schedules  so  that  the 
RTO  can  incorporate  this  information 
into  its  reliability  studies  and  operations 
plan.  However,  although  a  generator 
may  be  required  to  submit  its 
maintenance  schedule  to  an  RTO,  the 
RTO  should  be  prohibited  from  sharing 
that  information  with  any  other  market 
participants,  or  affiliates  of  market 
participants. 

Facility  Ratings.  After  consideration 
of  the  comments,  we  conclude  that  it  is 
inappropriate  here  to  require  RTOs  to 
establish  transmission  facihty  ratings. 
We  encoiuage,  however,  such  ratings  to 
be  determined,  to  the  extent  practical, 
by  mutual  consent  of  the  transmission 
owner  and  the  RTO,  taking  into  account 
local  codes,  age  and  past  usage  of  the 
facilities. 

The  Commission  acknowledges  the 
concern  that  changes  in  existing 
equipment  ratings  may  lead  to  problems 
of  equipment  safety  and  possible 
damage.  We  fiuther  recognize  that  the 
RTO  may  initially  need  to  rely  upon 
existing  values  for  equipment  ratings 
and  operating  ranges  so  as  not  to  disrupt 
reliable  system  operation.  However,  as 
an  RTO  gains  experience  operating  or 
directing  the  operation  of  the 
transmission  facilities  in  its  region,  we 
expect  this  responsibility  to  migrate  to 
the  RTO,  as  facility  ratings  have  at  least 
an  indirect  effect  on  the  ability  of  the 
RTO  to  perform  other  RTO  minimum 
functions  [e.g.,  planning  and  expansion, 
ATC  and  TTC).  If  there  is  a  dispute  over 
equipment  ratings,  the  parties  should 
pursue  resolution  through  an  ADR 
process  approved  by  the  Commission. 

Liability.  After  consideration,  we  wiU 
determine  the  extent  of  RTO  liability 
relating  to  its  reliability  activities  on  a 
case-by-case  basis. 

Reliability  Standards.  We  conclude 
that  the  RTO  must  perform  its  functions 
consistent  with  established  NERC  (or  its 
successor)  reliability  standards,  and 
notify  the  Commission  immediately  if 
implementation  of  these  or  any  other 
externally  established  reliability 
standards  will  prevent  it  from  meeting 
its  obligation  to  provide  reliable,  non- 
discriminatory transmission  service. 


«■•  Midwest  ISO,  84  FERC  at  62,180. 
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NOI  R,  we  proposed  seven 
fu  ictions  that  an  RTO  must 
^  eneral,  we  proposed  that  an 


In  the 
minimum 
perform.  In 
RTO  must: 

(1)  adminikter 
employ  a  trajismission 
diat  will 


pro  note  ( 


expansion  o 
generation 
(2)  create 


its  own  tariff  and 

pricing  system 
efficient  use  and 
transmission  and 
facilities; 

tiarket  mechanisms  to 
transmission  congestion; 
and  implement 
address  parallel  path  flow 


t) 


manage 

(3)  develo 
procediues 
issues; 

(4)  serve  ai 
all  ancillary 
No.  888  and 

(5)  operate 
transmission 
with  respons  ib 
calculating 

(6)  monitor 
flaws  and  m:  irket 

(7)  plan  and 
transmissior 

We  basica  ly 
functions  wi  th 


TTC 


revisions  as 
we  have  add  sd 
coordinatioii 
function,  as 


a  supplier  of  last  resort  for 
services  required  in  Order 
subsequent  orders; 
a  single  OASIS  site  for  all 
facilities  under  its  control 

ility  for  independently 

and  ATC; 
markets  to  identify  design 
power;  and 

coordinate  necessary 
additions  and  upgrades. 

affirm  these  seven 

the  clarifications  and 
loted  below.  In  addition, 

interregional 


as  an  eighth  minimum 
liscussed  below. 


1.  Tariff 
(Function  1 
Tariff 


Addiinistration  and  Design 
Sole  Administrator  of 


thi  t 


In  order  to 
service  with 
proposed 
administratct 
tariff.-^^  The 
sole  authority 
provision  of 
including 
interconnections 
o:i 


ensure  non-discriminatory 
n  the  region,  the  NOPR 
the  RTO  be  the  sole 
of  its  own  transmission 
RTO  would  thus  be  the 

making  decisions  on  the 
transmission  service 
decisions  relating  to  new 

The  NOPR  requested 
several  aspects  of  this 
uding  how  the  authority 
would  work  for 
not  own  transmission  and 
performing  the 
The  NOPR  also  sought 
whether  authority  over 
should  apply  to  all  new 
including  those  for 
connections  to  other 


i;h 


comments 
standard,  in 
over  interconnections 
ISOs  that  do 
would  not 
construction . 
comment  on 
interconnecl  ion 
interconned  ions 


aid 


reliability 
regions 

Comment. 
commenters 
agree  with  t!  le 
th^  sole  adn  inistrator 
tariff.-*^'  Cor  imenters 


.  The  vast  majority  of 
addressing  these  issues 
proposal  that  the  RTO  be 
of  its  own 
noted  many  of  the 


«2FERCStat 
The  authority 
discussed  abovi 
Characteristic 


t( 


and  Regs.  1  32,541  at  33,73»-740. 
file  changes  in  the  RTO  tariff  is 
under  the  Independence 


t  Ki  m 


•"'  See.  e.g 
NY  ISO.  East 
Enron/APX/Cofcl 
Authority.  FirstJEn 
PacifiCorp  and 


y^iegheny.  APX,  SMUD.  NASUCA. 
tucky.  UtiliCorp.  )EA.  LG&E. 
Power,  EPSA,  South  Carolina 
ergy.  Cal  DWR,  California  Board, 

hsp. 


benefits  of  an  RTO  being  the  sole  tariff 
administrator:  it  will  eliminate 
confusion;  reduce  transactions  costs; 
assure  that  access  decisions  are 
independent;  *^  reduce  reliability 
concerns;  **^  and  ensure  consistent 
ratemaking  across  the  RTO."*^  Some 
commenters  suggest  that  their  respective 
organizations  already  meet  this 
requirement,  including  ISO-NE  and  NY 
ISO,  which  ask  whether  sharing 
authority  with  transmission  owners  for 
non-discriminatory  access  meets  the 
standard. 

But  some  of  the  commenters  that 
support  the  proposal  had  specific 
concerns  and  suggestions:  the 
Commission  should  adopt  specific 
pricing  regulations  and  expressly  permit 
expedited  declaratory  orders  on 
pricing;  '^''  the  Commission  should  take 
a  more  active  approach  in  developing 
irmovative  rates; ''^'*  there  may  be  a 
problem  for  an  RTO  located  in  both  the 
United  States  and  Canada  if  there  is 
disagreement  over  the  tariff  by  the 
respective  authorities;''^^  and  quicker 
decisions  are  likely  if  a  stakeholder 
board  is  not  involved.'"'^ 

A  number  of  commenters  also 
supported  the  proposal  with  respect  to 
the  RTO's  authority  over 
interconnections.'*"  Some  of  these 
commenters  expressed  concerns  and 
recommendations  about  the 
Commission's  proposal,  e.g., 
transmission  owners  should  be  a  part  of 
the  decision  process;  •*52  transcos  will  be 
better  able  to  integrate  interconnection 
decisions  into  a  unified  strategy 
covering  investment,  operations, 
maintenance  and  facility  design;  '''*■' 
RTOs  should  not  have  the  authority  to 
deny  a  generator  that  is  not  optimally 
located  on  the  grid;  -^^-^  interconnection 
policy  should  rely  more  heavily  on 
market  mechanisms;'**-^  the  transmission 
owner  should  develop  the  actual 
interconnection  agreement  to  insure 
adequate  protections  for  its 
equipment;  '*^^  national  fees  and 
technical  standards  should  be 
established  for  interconnections;'*'^ 


•^PfM. 

■wPIM/NEPOOL  Customers. 

*^UAMPS. 

*"  Entergy. 

■""  Illinois  Commission. 

"''Canada  DNR. 

*^'  New  Smyrna  Beach. 

■"'  See.  e.g.,  Entergy,  PJM,  South  Carolina 
Authority,  Southern  Company,  Tri-State.  Desert 
STAR,  East  Texas  Cooperatives,  Enron/ APX/Coral 
Power,  Sithe  and  PG&E. 

■""^Cal  ISO. 

J"  Duke. 

^^  Minnesota  Power. 

^'^PG&E. 

■'"' Southern  Company. 

*"  Distributed  Power  and  EAL. 


authority  over  interconnections  should 
involve  coordinated  planning  and 
construction,  not  "autonomous, 
unilateral  authority";  ^^^  RTOs  need  to 
develop  procedures  and  guidelines  so 
that  there  are  no  adverse  impacts  of 
interconnection  on  existing  facilities;  '**' 
RTOs  should  have  authority  to  assess 
the  impact  of  a  new  interconnection  on 
regional  facilities  but  should  only  have 
authority  over  interconnections 
involving  RTO  facilities,  not  all  regional 
facilities;  '♦^  and  an  RTO  must  be 
required  to  show  harm  to  deny  an 
interconnection  request.'**' 

A  few  commenters  opposed  the 
Commission's  proposal  or  suggested 
making  significant  modifications.  With 
respect  to  tariff  administration,  Seattle 
opposes  the  Commission  giving  RTOs 
with  small  control  areas  blanket 
authority  to  approve  new 
interconnections  and  also  argues  that 
the  RTO  should  not  be  given  authority 
over  the  interconnection  of  customer 
based  backup  and  load  shaving 
generators,  QFs,  or  subtransmission  and 
radial  transmission  facilities  (used  to 
reinforce  municipal  grids).  TXU  Electric 
argues  that  the  Commission  should  be 
more  flexible  and  allow  RTOs  to  choose 
whether  to  administer  the  tariff  of  other 
entities.  TXU  Electric  notes  that  in 
ERCOT,  each  owner  has  its  own  tariff 
with  its  own  revenue  requirement  but 
with  uniform  terms  and  conditions  of 
access  and  that  this  approach  can 
protect  the  owrner  better  than  an  RTO 
tariff.  Florida  Commission  recommends 
that  the  question  of  tariff  administration 
be  determined  on  a  regional  basis  with 
endorsement  by  state  regulators. 

With  respect  to  RTO  authority  over 
interconnections.  Mass  Companies 
argues  that  the  RTO  should  not  have  the 
authority  over  interconnections  because 
such  authority  is  unlawful,  impairs 
reliability,  and  because  the  transmission 
owner  is  in  a  better  position  to  perform 
this  function.  SRP  suggests  that  an 
RTO's  exclusive  right  to  administer  its 
own  tariff  and  the  right  to  control 
interconnections  may  establish  a 
property  right  that  would  jeopardize  a 
public  power's  tax  free  status  by  being 
declared  a  private  business  use.  This 
would  be  a  potential  problem  if  the  RTO 
were  not  a  governmental  entity  or  a 
501(c)(3)  non-profit  orgemization.  To 
prevent  this,  SRP  says  that  the  RTO 
would  have  to  be  structiired  carefully 
with  these  concerns  in  mind.  DOE 
indicates  that  the  authority  over 
interconnection  is  a  concern  for  PMAs 


••'"'SPRA. 
■""TANC. 
**"  Metropolitan. 
•"•'  Williams. 
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because  of  the  NEPA  requirements 
which  must  be  accommodated. 
Industrial  Consumers  would  amend  the 
proposed  Regulatory  Text  on  tariff 
administration  to  add  "throughout  the 
interconnection  within  which  the 
Regional  Transmission  Organization 
resides"  to  the  requirement  to  promote 
efficient  use  and  expansion.  Industrial 
Consumers  also  propose  that  the 
Regulatory  Text  on  interconnection  be 
amended  to  add  the  responsibility  to 
coordinate  transmission  needs  across 
the  interconnection.  Finally,  Industrial 
Consumers  would  amend  the  provision 
that  RTOs  review  and  approve  requests 
for  new  interconnections  to  add  "by 
new  loads  that  take  service  at 
transmission  voltages  and  by  any  new 
generation  resource  regardless  of  the 
nominal  voltage  at  the  generator's  point 
of  interconnection.  Any  proposal  to 
increase  the  nameplate-rated  capacity  at 
an  existing  generating  site  shall  be 
treated  as  a  new  request  for 
intercoimection"  to  clarify  that  the  RTO 
is  to  authorize  such  interconnections 
and  minimize  entry  barriers  to  new 
soiuces  of  generation. 

Commission  Conclusion.  We  note  the 
strong  support  for  this  standard  in  the 
comments  jmd  we  adopt  the  NOPR's 
requirement  that  the  RTO  be  the  sole 
provider  of  transmission  service  and 
sole  administrator  of  its  own  open 
access  tariff.  Included  in  this  is  the 
requirement  that  the  RTO  have  the  sole 
authority  for  the  evaluation  and 
approval  of  all  requests  for  transmission 
service  including  requests  for  new 
interconnections.'**^ 

With  the  RTO  the  sole  provider  of 
transmission  service,  transmission 
customers  have  a  nondiscriminatory 
and  uniform  access  to  regional 
transmission  facilities.  This  type  of 
access  cannot  be  assured  if  customers 
are  required  to  deal  with  several 
transmission  owners  with  differing  tariff 
terms  and  conditions.  As  noted  in  the 
NOPR,  the  RTO  must  be  the  provider  of 
transmission  service  in  the  strong  sense 
of  the  term.  Mere  monitoring  and 
dispute  resolution  are  insufficient  to 
meet  the  requirements  of  this  standard. 

The  requirement  that  the  RTO 
administer  its  own  tariff  and  not  the 
tariff  or  tariffs  of  other  entities  received 
little  objection  in  the  comments,  even 
from  ISOs  where  this  requirement  is  not 
currently  being  met.^*^  One  commenter, 
SCE&G  proposes  that  the  RTO's  tariff 
only  cover  its  own  costs  and  wheeling. 
The  transmission  owners  would 


''*- of  course,  eligible  applicants  always  have  the 
right  to  seek  interconnections  from  the  Commission 
pursuant  to  sections  202(b)  and  210  of  the  FPA. 

•"■'See,  e.g.,  ISO-NEat9. 


maint£un  standard  open  access  tariffs 
which  would  be  administered  by  the 
RTO.  We  reject  this  proposal.  To 
provide  truly  independent  and 
nondiscriminatory  transmission  service, 
the  RTO  must  administer  its  own  tariff 
and  have  the  independent  authority  to 
file  tariff  changes. 

Mass  Companies  argues  that  the  RTO 
is  not  in  as  good  a  position  as 
transmission  owners  to  judge  requests 
for  new  intercoimections.  SPRA  and 
Metropolitan  suggest  that  an  RTO's 
authority  over  new  interconnections 
should  be  limited.  Because  the  ability 
for  customers  to  obtain 
nondiscriminatory  access  to  the  regional 
transmission  system,  whether  over 
existing  facilities  or  over  new  facilities, 
is  integral  to  a  competitive  market  for 
generation,  we  reject  these  proposals  to 
modify  our  original  position  on  new 
interconnecti  ons . 

Other  commenters,  as  noted  above, 
support  this  standard  but  have  specific 
concerns  they  would  like  to  see  the 
Commission  address.  The  concerns 
listed  do  not  cause  us  to  change  our 
original  proposal.  These  concerns,  to  the 
extent  they  apply,  should  be  voiced  at 
the  time  RTO  proposals  are  filed  and 
they  will  be  considered  on  a  case-by- 
case  basis. 

Multiple  Access  Charges.  The  NOPR 
proposed  that  the  RTO's  tariff  must  not 
result  in  transmission  customers  paying 
multiple  access  charges.  We  affirm  that 
proposal  in  this  Final  Rule.  Because  the 
issue  of  multiple  access  charges  is  a  rate 
issue,  we  discuss  in  detail  the 
comments  we  received  on  this  issue,  the 
reasons  fdr  our  conclusion,  and  the 
concepts  of  pancaked  rates,  license  plate 
rates,  and  uniform  access  charges  in 
Section  III.G  of  this  Final  Rule 
addressing  transmission  ratemaking 
policy  for  RTOs. 

2.  Congestion  Management  (Function  2) 

In  the  NOPR,  we  proposed  to  include 
congestion  management  as  a  minimum 
function  that  an  RTO  must  perform.'*^ 
Specifically,  we  proposed  to  require  the 
RTO  to  ensure  the  development  and 
operation  of  market  mechanisms  to 
manage  transmission  congestion.  We 
proposed  that  the  RTO  must  either 
operate  such  markets  itself  or  ensure 
that  the  task  is  performed  by  another 
entity  that  is  not  affiliated  with  any 
market  participant.  In  carrying  out  this 
function,  we  stated  that  the  RTO  must 
satisfy  certain  standards  or  demonstrate 
that  an  alternative  proposal  is  consistent 
with  or  superior  to  satisfying  the 
standard.  We  further  proposed  that  the 
market  mechanisms  must  accommodate 


broad  participation  by  all  market 
participants,  and  must  provide  all 
transmission  customers  with  efficient 
price  signals  regarding  the 
consequences  of  their  transmission 
usage  decisions.  We  proposed  to  allow 
RTOs  considerable  flexibility  in 
experimenting  with  different  market 
approaches  to  managing  congestion 
through  pricing.  However,  we  stated 
that  proposals  should  ensure  that  (1)  the 
generators  that  are  dispatched  in  the 
presence  of  transmission  constraints  are 
those  that  can  serve  system  loads  at 
least  cost,  and  (2)  Umited  transmission 
capacity  is  used  by  market  participants 
that  value  that  use  most  highly.  We 
asked  for  comments  as  to  what  specific 
reqvurements,  if  any,  may  best  suit  these 
goals.'**-'' 

We  stated  in  the  NOPR  that 
traditional  approaches  to  congestion 
management  such  as-those  that  rely 
exclusively  on  the  use  of  administrative 
curtailment  procedures  may  no  longer 
be  acceptable  in  a  competitive, 
vertically  de-integrated  industry.  We 
thus  concluded  that  efficient  congestion 
management  requires  a  greater  reliance 
on  market  mechanisms,  and  stated  our 
belief  that  a  large  regional  organization 
like  an  RTO  will  be  able  to  create  a 
workable  and  effective  congestion 
management  market.  We  stated  that 
while  it  is  our  intent  to  give  RTOs 
considerable  flexibility  in 
experimenting  with  different  market 
approaches  to  managing  congestion,  we 
believe  that  a  workable  market  approach 
should  establish  clear  and  tradeable 
rights  for  transmission  usage,  promote 
efficient  regional  dispatch,  support  the 
emergence  of  secondary  markets  for 
transmission  rights,  and  provide  market 
participants  with  the  opportunity  to 
hedge  locational  differences  in  energy 
prices. 

The  Commission  invited  comments 
on  the  requirement  that  RTOs  must  be 
responsible  for  managing  congestion 
with  a  market  mechanism,  and  posed 
the  following  questions.  Can 
decentralized  markets  for  congestion 
management  be  made  to  work 
effectively  and  quickly?  Can  the  RTO's 
role  be  limited  to  that  of  a  facilitator  that 
simply  brings  together  market 
participants  for  the  purpose  of  engaging 
in  bilateral  transactions  to  relieve 
congestion?  If  not,  will  these  markets 
require  centralized  operation  by  the 
RTO  or  some  other  independent  entity? 
How  can  an  RTO  ensure  that  enough 
generators  will  participate  in  the 
congestion  management  market  to  make 
possible  a  least-cost  dispatch?  Are  there 
any  special  considerations  in  evaluating 


•"^FERC  Stats.  &  Regs.  132.541  at  33.741-43. 
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comparable  manner,  it  will  still 
disproportionately  and  adversely  affect 
new  competitive  market  entrants. 

Role  of  the  RTO  in  Congestion 
Management.  Commenters  offer  a 
variety  of  views  concerning  the  proper 
role  of  the  RTO  in  congestion 
management.  Some  advocate  an  active 
role  for  the  RTO  in  operating  an  energy 
market  that  is  highly  centralized."''* 
Others  envision  the  RTO's  role  as  being 
much  smaller,  perhaps  limited  to  that  of 
a  facilitator  that  brings  together  market 
participants  for  the  purpose  of  engaging 
in  voluntary  transactions  to  relieve 
congestion.^'  Still  others,  such  as 
Southern  Company  and  EEI,  believe  that 
RTOs  are  not  necessary  to  make 
congestion  management  work.  EEI 
argues  that  while  congestion 
management  does  require  a  coordinated 
regional  or  intercormection-wide 
solution,  it  does  not  require  the 
extensive  infrastructure  and 
responsibilities  associated  with  what 
the  Commission  has  proposed  to  define 
as  RTOs.  EEI  notes  that  NERC's 
Congestion  Management  Working  Group 
is  exploring  available  options  for 
congestion  management,  independently 
of  whether  RTOs  exist. 

PJM/NEPOOL  Customers  believes  that 
an  independent  entity  must  operate  any 
congestion  management  market.  It 
believes  also  that  that  entity  must  have 
sufficient  power  and  centralization  to 
address  congestion  problems  effectively 
and  quickly.  Consequently,  it  urges  the 
Commission  not  to  consider  proposals 
that  include  a  decentralized  market  for 
congestion  management  or  that  limit  the 
RTO  role  to  that  of  a  facilitator  of 
bilateral  transactions  to  relieve 
congestion.  In  addition,  it  contends  that 
the  RTO  must  retain  sufficient  authority 
over  generators  that  choose  to  make 
themselves  available  to  ensure  that 
those  generators  will  participate  in  the 
congestion  management  market.  Duke 
states  that,  eventually,  decentralized 
markets  may  organize  in  a  maimer  to 
accomplish  effective  congestion 
management,  but  at  this  time,  the 
congestion  management  function  should 
be  centrally  managed. 

PJM  claims  that  RTOs  can  facilitate 
efficient,  broad-scale  congestion 
management.  PJM  states  that  by 
combining  multiple  transmission 
systems  over  a  large  geographic  region, 
an  RTO  can  have  an  effective  pricing 
system  to  price  efficiently  actual 
transmission  flows  in  a  region.  PJM 


*^See.  e.g.,  PJM,  Professor  Hogan.  CSU,  Sithe, 
NERA.  Duke.  PJM/NEPOOL  Customers.  H.Q.  Energy 
Services.  Minnesota  Power,  FTC. 

•""See,  e.g.,  APX,  SPP,  South  Carolina  Authority, 
Alliant  Energy.  WPSC,  NSP.  TANC.  Williams. 


argues  that  not  only  should  the 
Commission  require  that  RTOs  be 
responsible  for  managing  congestion 
with  market  mechanisms,  the 
Commission  also  should  prohibit  any 
other  entity  from  acting  in  a  manner  that 
detracts  from  the  RTO's  ability  to 
employ  its  market  mechanisms. 

Cleveland  believes  that  an  effective 
way  to  manage  congestion  may  be  to 
combine  a  market-based  mechanism 
with  a  power  exchange.  It  states  that  the 
RTO's  redispatch  function  and  the 
bidding  process  available  through  a 
power  exchange  should  jointly  operate 
to  minimize  the  congestion. 

H.Q.  Energy  Services  conten"ds  that 
control  over  the  management  of 
congestion  goes  hand-in-hand  with 
control  over  reliability.  It  believes  that, 
ideally,  an  RTO  should  establish  a 
congestion  pricing  system  that  manages 
congestion  with  minimal  operator 
intervention.  However,  H.Q.  Energy 
Services  argues  that,  without  control 
over  reliability,  an  RTO  will  not  be  in 
the  position  to  accurately  and  fairly 
allocate  available  transmission  capacity 
because  it  cannot  send  the  correct 
congestion  pricing  signals. 

Sithe  contends  that  the  Commission 
should  not  allow  overly  decentralized 
systems  whereby  individual  utilities  in 
a  region  continue  to  manage  congestion 
relief,  especially  if  those  utilities 
continue  to  own  generation.  Arkansas 
Consumers  believe  that  the  RTO's 
congestion  management  function  helps 
provide  a  remedy  for  any  anti- 
competitive activity  on  the  part  of 
generators  or  transmission  owners.  First 
Rochdale  contends  that  only  fully 
independent  operation  of  an  RTO  is 
likely  to  lead  to  open  markets  in  which 
all  entities  can  compete  freely.  Duke 
asserts  that  there  are  no  special 
considerations  in  evaluating  market 
power  in  a  congestion  market  operated 
or  facilitated  by  an  RTO. 

Other  commenters  stress  that  the 
RTO's  role  in  managing  congestion 
using  market  mechanisms  should  be 
strictly  limited.  Indeed,  the  South 
Carolina  Authority  opposes  a 
centralized  arrangement  for  managing 
congestion  as  being  unduly  restrictive 
and  perhaps  anti-competitive.  WPSC 
argues  that  the  role  of  the  RTO  should 
be  limited  to  acting  as  a  clearinghouse 
so  that  market  participants  are  aware  of 
the  range  of  alternatives  available  for 
dealing  with  congestion.  WPSC 
contends  that  the  market  will  then 
dictate  which  mechanisms  are  used  in 
any  particular  instance.  SPP  suggests 
that  the  RTO  can  be  a  facilitator  of 
congestion  relief  and  that  there  is  no 
need  for  the  Commission  to  require  that 
the  RTO  adopt  a  centralized  approach. 
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such  as  locational  marginal  pricing,  for 
inanaging  congestion.  SPP  states  that  it 
is  a  facilitator  of  congestion  relief  and 
intends  to  continue  in  that  role  under  its 
new  proposal.  SPP  states  that  it  will 
identify  which  generators  can  relieve  a 
constraint  and  the  relative  impact  of 
redispatching  those  generators.  It  will 
then  be  the  customer's  responsibility  to 
contract  with  the  owner  of  these 
generators  for  redispatch  services.  SPP 
notes  that  this  method  relies  on  the 
market  and  bilateral  contracts  for  the 
redispatch  solutions.  SPP  claims  that 
the  market  can  also  provide  for  price 
assurance  and  for  long-term  redispatch 
obligations.  PG&E  claims  that  with  the 
proper  information,  bilateral  market- 
based  redispatch  could  be  used  within 
an  hom'  of  the  occurrence  of  congestion 
on  any  part  of  the  controlled  system. 

APX  argues  that  the  RTO  should  not 
conduct  the  trading  process  because  it 
will  impede  the  adaptation  of  trading  to 
market  condidons,  which  is  essential  for 
market  development.  APX  claims  that 
all  competitive  industries  use 
decentralized  trading  through  forward 
contracts,  and  no  competitive  industry 
uses  a  central  bidding  agent  to  create  its 
market.  Consequently,  APX  believes 
that  the  Commission  should  limit  the 
RTO's  role  in  congestion  management  to 
that  of  a  provider  of  last  resort.  PGSdE 
argues  that  although  the  RTO  may 
administer  certain  market  mechanisms 
such  as  congestion  management,  it  is 
important  that  the  RTO  not  view  itself 
as  responsible  for  energy  pricing  and 
other  aspects  of  supply  and  demand 
interactions,  all  of  which,  PG&E 
contends,  can  be  most  effectively 
managed  by  the  market  unless  material 
and  lasting  market  flaws  are  present. 

Similarly,  Cinergy  argues  that  the 
mechanism  for  price  transparency  in  the 
commodity  market  should  be  developed 
and  implemented  by  the  market,  not  the 
RTO.  Cinergy  recognizes,  however,  that 
an  economic  congestion  management 
system  depends  on  a  power  market 
mechanism  that  provides  price 
transparency  for  determining  economic 
dispatch  of  generation.  ConsequenUy, 
Cinergy  notes,  RTOs  will  be  confronted 
with  issues  of  applying  an  economic 
dispatch  valuation  mechanism.  Cinergy 
argues  that  such  mechanism  should 
evolve  from  the  marketplace,  not 
directly  from  the  RTO.  Cinergy  proposes 
that  the  RTO  would  administer  the 
congestion  management  system,  but 
woidd  not  be  involved  in  the 
commodity  market  infrastructiu-e  unless 
its  involvement  was  mutually  agreeable 
among  all  stakeholders. 

Williams  claims  that  decentralized 
markets  for  congestion  management, 
operating  under  the  auspices  of  RTOs, 


can  work  effectively  and  quickly  in  an 
environment  in  which  market 
participants  have  the  correct  incentives. 
Williams  states  that  depending  upon  the 
geographic  size  of  RTOs  and  the  extent 
of  congestion  within  each,  zones  for 
congestion  management  may  have  to  be 
developed.  Williams  provides  a  detailed 
description  of  how  a  zonal  approach  to 
congestion  management  can  be 
implemented. 

Both  CP&L  and  Enron/ APX/Coral 
Power  believe  that  the  role  of  the  RTO 
in  congestion  management  should 
depend  on  the  time  frame  in  which  the 
decisions  are  being  made.  These 
commenters  prescribe  different  roles  for 
the  RTO  in  each  of  three  different  time 
frames. 

The  Direct  Dispatch  Authority  of  the 
RTO.  While  supporting  the  use  of 
pricing  and  other  market  mechanisms  to 
manage  congestion,  a  number  of 
commenters  state  that  an  RTO  must 
have  authority  to  direct  redispatch  if 
necessary  to  ensure  grid  reliability.*^" 
For  example,  Otter  Tail  contends  that 
the  RTO  should  have  direct  authority  to 
order  redispatch  of  generation  for 
piuposes  of  relieving  congestion  and 
during  system  emergencies.  Otter  Tail 
states  that  this  dispatch  should  be 
directed  for  the  generating  units  that  can 
most  economicaJly  reduce  the 
congestion.  Otter  Tail  states  that 
because  there  is  a  need  for  immediate, 
real-time  response  to  system 
contingencies  and  to  relieve 
transmission  congestion,  the  RTO 
should  have  control  of  generating  units. 
East  Kentucky  contends  that  to 
effectively  manage  congestion,  the  RTO 
must  have  absolute  authority  to  order 
redispatch  of  all  generators  on  the  RTO 
transmission  system.  However,  for  this 
to  work.  East  Kentucky  states  that  the 
RTO  will  have  to  compensate  the 
generator  with  firm  transmission  service 
for  the  additional  out-of-pocket  costs 
incurred  due  to  the  redispatch,  plus  an 
amount  for  lost  margins  on  lost  revenue. 
It  suggests  that  generators  with  non-firm 
transmission  service  would  have  to 
redispatch  as  directed  by  the  RTO  but 
woidd  have  to  bear  their  own  costs. 

NERC  notes  that  market  mechanisms 
may  offer  better  ways  of  dealing  with 
congestion  management  than  does 
physical  interruption  of  power  flows, 
but  asserts  that  it  will  always  be 
necessary  to  have  a  non-market 
mechanism  such  as  transmission 
loading  relief  in  place  to  ensure  that  the 
stability  of  the  grid  is  always 


*'">  See.  e.g..  Otter  Tail,  NERC,  Allegheny,  EME, 
NASUCA,  East  Kentucky.  Williams,  Minnesota 
Power,  CSU.  See  also  supra  section  ni.D.3,  which 
addresses  the  appropriate  scope  of  the  RTO's 
operational  authority. 


maintained.  However,  EME  believes  that 
the  extent  of  RTO  control  over  dispatch 
of  generation  should  be  carefully 
circumscribed  to  ensiu«  maximum 
development  of  competitive  markets  in 
wholesale  power  and  anciUary  services. 
Seattle  contends  that  where  transparent 
power  supply  markets  exist,  price 
differences  are  widely  known  to  the 
market  and  congestion  can  be  resolved 
bilateraUy  with  no  intervention  by  an 
RTO.  PJM  notes  that  since 
implementing  LMP,  it  rarely  has  needed 
to  take  emergency  actions  to  alleviate 
transmission  congestion. 

Minnesota  Power  beUeves  that  RTOs 
must  have  the  authority  to  require  that 
all  generators,  existing  and  new,  agree  to 
redispatch  as  a  condition  of  grid 
connection.  Minnesota  Power  also 
believes  that  the  RTO  must  have  the 
authority  to  penalize  generators  who 
subsequently  refuse  a  redispatch  order, 
or  claim  a  false  unplanned  outage.  CSU 
asserts  that  generation  redispatch  is 
essential  in  Front  Range  Colorado, 
which  can  be  expected  to  have  an 
increasing  population  of  gas-fired 
generation  within  the  boimdaries  of  the 
constraints.  It  contends  that  the  inability 
to  redispatch  these  units  for  any  reason  ' 
other  than  reliability  would  severely 
hinder  the  abihty  of  an  RTO  to  address 
capacity  constraints. 

MidAmerican  states  that,  although 
congestion  must  be  managed  using 
pricing  signals  from  the  market, 
circiunstances  may  occur  where 
immediate  actions  are  required  and  time 
does  not  permit  normal  bidding  to  allow 
the  marketplace  to  respond.  It  contends 
that  during  such  events,  the  RTO  must 
be  required  to  follow  previously 
established  procedures. 

However,  Seattle  argues  that  the  RTO 
should  not  have  authority  to  redispatch 
generation  to  accomplish  congestion 
management  without  luianimous 
consent  of  the  stakeholders.  Seattle 
notes  that  many  Northwest  generating 
plant  operators  are  subject  to  fishery- 
related  hydroelectric  dispatch 
constraints.  Seattle  states  that  because 
these  constraints  are  particular  to  the 
owners  of  the  generating  facilities,  these 
resources  are  not  well  suited  to  third 
party  dispatch. 

Managing  Congestion  by  Eliminating 
It.  Some  commenters  contend  that  the 
ultimate  goal  of  RTOs  should  be  the 
elimination  of  congestion  within  their 
respective  areas  of  control.*^'  Powerex 
believes  that  it  is  better  to  eliminate 
congestion  at  its  source  through 
facilities  upgrades,  if  economically  and 
environmentally  feasible,  rather  than 


"'See,  e.g..  Williams.  Powerex,  Manitoba  Board, 
Salomon  Smith  Bamev. 
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attempting  to  manage  congestion  on  a 
long-term  bas  is  through  congestion 
pricing  schemes.  Salomon  Smith  Barney 
believes  that  he  Commission  has 
overemphasi;  ed  congestion  pricing  as  a 
vehicle  to  pri  :e  the  existing  network 
rather  than  as  a  vehicle  to  induce 
investment  w  den  such  investment  is  an 
economical  a  temative. 

TDU  Syste:  as  state  that  they  do  not 
want  manage  nent  of  significant 
transmission  congestion  to  become  a 
long-term  hinction  of  RTOs.  They  claim 
that  minor  congestion  [i.e.,  congestion 
that  is  econoi  lically  dealt  with  through 
redispatch  of  generators)  will  always  be 
a  feature  of  wfiolesale  transmission 
markets,  and  an  RTO  should  properly 
manage  it.  He  wever,  they  argue  that  an 
RTO  should  (  eal  with  significant 
persistent  tra  ismission  congestion  by 
constructing  or  having  constructed)  the 
appropriate  t  ansmission  or  generation 
facilities. 

Desirable  /  ttributes  of  Market 
Mechanisms.  Many  commenters  offer 
their  views  oi  i  the  desirable  attributes  of 
any  market  ra  echanisms  that  are  used  to 
manage  congi  (stion.'"^^  por  example, 
PJM/NEPOOl ,  Customers  urges  the 
Commission  o  employ  three  general 
criteria  to  evs  luate  any  proposal: 
simplicity,  vipibility  and  predictability. 
They  state  thit  the  proposed  approach 
to  relieve  the  congestion  should  be 
simple  to  administer,  both  for  customers 
and  for  the  RTO.  They  believe  that 
market  participants  should  be  able  to 
examine  the  Operation  of  the  congestion 
management  mechanism  on  a  real-time 
basis  and  verify  that  transmission  access 
is  being  appropriately  accorded  to 
entities  that  most  desire  transmission 
service.  They  state  that  such  visibility 
will  engender  confidence  by  market 
participants  iki  the  congestion 
management  imechanism.  In  addition, 
they  believe  that  the  congestion 
management  piechanism  must  be 
predictable  td  all  transmission  users  to 
determine  thi  i  anticipated  price  that  will 
be  necessary  to  ensiue  the  continuation 
of  transmissii  )n  service  if  congestion 
occurs. 

Cinergy  sta  les  that  an  economically 
efficient  conj  estion  management  system 
must  begin  w  ith  properly  defining 
information  |  losting  requirements. 
Accordingly,  Cinergy  argues  that  the 
Final  Rule  sh  ould  ensure  that  requisite 
information  ( in  congestion  is  posted  on 
the  OASIS.  S  imilarly,  Williams  and 
Industrial  Cc  nsuraers  believe  that  RTO 
access  to  reg:  on-wide  information  on 
network  com  litions  and  power 


«"  See.  e.g..  N  \SUCA.  CMUA.  NSP.  PG&E. 
Statoil,  SMUD,  I  tiliCorp,  PacificCorp,  PJM/ 
NEPOOL  Custoijers.  Metropolitan.  Cal  DWR. 


transactions,  coupled  with  efficient 
congestion  management  and  well 
specified  transmission  rights,  could 
help  RTOs  in  taking  preemptive  actions 
against  potentieil  ciuiailment  incidents. 
Statoil  and  EPSA  believe  that,  ideally, 
economic  rationing  schemes  should  be 
uniform  across  RTOs  and  should  be 
implemented  as  an  ancillary  service 
under  a  regional  transmission  tariff. 
Montana  Commission  asserts  that 
congestion  management  must  be 
efficient.  CMUA  believes  that 
congestion  management  mechanisms 
must  do  their  job,  but  not  unreasonably 
interfere  with  choices  by  market 
participants. 

Some  commenters  believe  that 
efficient  congestion  management 
requires  a  transparent  commodity 
market.  Cinergy  states  that  market 
mechanisms  that  include  locational 
pricing  and  financial  rights  for  firm 
transmission  have  been  successfully 
implemented  where  they  are  supported 
by  a  power  exchange  or  pool  pricing 
mechanism  that  provides  market- 
clearing  prices  and  price  transparency. 
CalPX  emphasizes  the  value  of  a 
separate  power  exchange  and  argues 
that  the  bifurcation  of  the  exchange  and 
transmission  operator  functions  does 
not  add  to  the  market  cost  of  congestion 
management,  as  some  have  suggested. 
Also,  Otter  Tail  believes  that  the 
development  of  an  hoiu-ahead  power 
exchange  within  the  RTO  would 
improve  grid  reliability. 

Many  commenters  support  the 
NOPR's  requirement  that  market 
mechanisms  be  used  to  manage 
congestion  and  note  the  particular  value 
of  using  price  as  a  tool  to  manage 
congestion.*^^  Some  conunenters 
specifically  endorsed  the  proposed 
requirement  that  congestion  pricing 
proposals  must  meet  the  two  efficiency 
objectives  set  forth  in  the  NOPR.*^* 
PJM/NEPOOL  Customers  state  that  these 
two  objectives  are  fundamental  to  the 
operation  of  a  market  and  to  the 
ultimate  goals  of  electricity  supply 
competition.''^^  SMUD  believes  that  a 
well-designed  congestion  management 
policy,  that  provides  proper  locational 
price  signals  without  creating 
opportimities  for  gaming  or  cost 
shifting,  will  attract  market 
participation.  SMUD  agrees  that  market 
participants  must  be  given  efficient 


<'3  See.  e.g..  PIM/NEPOOL  Customers.  United 
Illuminating,  Allegheny,  EPSA,  SMUD.  Los 
Angeles,  NASUCA,  Duke,  NERC,  Professor  Hogan, 
EME.  PJM,  DOE,  CSU. 

"*  See.  e.g..  PJM/NEPOOL  Customers. 

■»'*  However.  Montana  Commission  asks  the 
Commission  to  specify  more  precisely  the  nature  of 
the  pricing  and  congestion  management  methods 
that  will  satisfy  the  NOPR's  efficiency  objectives. 


price  signals  concerning  their  use  of  the 
transmission  system,  but  claims  that 
this  is  difficult  because  the  existing 
transmission  grid  was  not  designed  with 
the  capability  to  operate  as  a  common 
carrier  or  to  serve  customers  in  an  open 
access  manner.  Also,  a  few  commenters 
expressed  doubts  about  the  overall 
value  of  using  pricing  mechanisms  to 
manage  congestion,''''''  and  others  cited 
reasons  to  move  cautiously.''^''  Tri-State 
is  skeptical  that  market  mechanisms  for 
managing  congestion  will  lead  to  a  least- 
cost  dispatch.  Tri-State  states  that 
entities  with  firm  transmission  rights  on 
the  congested  path  may  be  reluctant  to 
participate  voluntarily  in  generation 
redispatch  that  will  jeopardize  the 
economics  of  long-term  power  supply 
contracts  or  firm  resources,  even  if  the 
result  would  lower  costs. 

Several  commenters  suggest 
principles  to  guide  the  design  of 
congestion  pricing  mechanisms.*^^ 
NASUCA  states  that  any  mechanism  for 
using  congestion  prices  for  managing 
transmission  system  flows  should  be 
easy  to  implement;  designed  to 
minimize  cost  shifts;  designed  to 
support  an  economically  efficient 
dispatch;  and  coordinated  with  the 
imderlying  transmission  rate  design. 
PacifiCorp  states  that  key  components  of 
a  good  market-based  congestion  clearing 
methodology  are:  (1)  Tradable 
transmission  capacity  reservations;  (2)  a 
system  in  which  all  parties  who  can 
clear  congestion  can  bid  to  do  so;  (3)  the 
establishment  of  congestion  costs  far 
enough  in  advance  to  facilitate  reasoned 
decision-making;  and  (4)  the  avoidance 
of  any  RTO  rules  that  substantially 
reduce  liquidity  in  power  markets. 
UtiliCorp  believes  that  a  congestion 
management  system  should  establish 
tradeable  rights  for  transmission  usage, 
promote  efficient  regional  dispatch, 
support  the  emergence  of  secondary 
market  for  transmission  rights,  and  give 
market  participants  the  opportunity  to 
hedge  locational  differences  in  energy 
prices.  However,  Enron/ APX/Coral 
Power  disagrees  on  the  latter  feature.  It 
contends  that  the  monopoly  wires 
business  should  not  be  allowed  to 
encroach  on  what  they  see  as  the  highly 
competitive  and  innovative  business  of 
providing  hedges  against  locational 
price  differences  of  energy  or  capacity 
or  against  price  volatility  of  these  or  any 
other  competitive  products. 

Cal  DWR  and  Metropolitan  lu-ge  the 
Commission  to  adopt  RTO  ratemaking 
principles  that  include  off-peak  rates. 


"^See.  e.g..  LIPA,  Transmission  ISO  Participants. 
*"See,  e.g.,  EPSA,  Tri-State. 
«'»  See,  e.g.,  NASUCA,  NJBUS,  PJM/NEPOOL 
Customers,  EPSA,  Enron/ APX/Coral  Power. 
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Cal  DWR  believes  that  customers  should 
face  accurate  transmission  price  signals 
cmd,  therefore,  transmission  prices 
should  be  lower  in  periods  of  off-peak 
demand  for  transmission.  Cal  DWR 
believes  that  off-peak  pricing  provides 
an  accurate  price  signal  over  the  longer 
term,  promoting  investment  necessary 
to  shift  transmission  usage  to  off-peak 
periods.  In  addition,  Metropolitan 
believes  that  off-peak  pricing  can  help 
to  resolve  problems  of  cost-shifting. 

A  number  of  commenters  emphasize 
certain  benefits  of  a  well  designed 
congestion  pricing  policy,  claiming  that 
price  signals  can  assist  RTOs  and 
market  participants  in  determining  the 
efficient  size  and  location  of  both  new 
generation  and  new  grid  expansions.*'^^ 
Los  Angeles  argues  that  ensiu-ing 
accurate  market  signals  through  the 
creation  of  a  congestion  pricing 
mechanism  will  be  the  keystone  to 
futiu^  system  plaiming.  Los  Angeles 
states  that  these  signals  should  alert 
generators  to  the  advantages  of  siting  in 
congested  areas,  motivate  marketers  and 
distribution  companies  to  develop 
demand-side  management  options,  and 
generally  foster  marketplace  innovation. 
Los  Angeles  also  believes  that 
congestion  price  signals  should  help  in 
determining  the  proper  size  of 
transmission  upgrades  that  the  RTO 
might  build  to  relieve  congestion.  Otter 
Tail  believes  there  exists  a  great  need  for 
new  transmission  capacity  and,  indeed, 
argues  that  the  overall  focus  of  the 
NOPR  and  FERC  transmission  policy 
should  be  on  providing  the  appropriate 
financial  incentives  to  assiue 
investment  in  and  expansion  of  the 
system.''^"  To  ensure  that  price  signals 
translate  into  appropriate  expansion  of 
the  grid,  SMUD  believes  that  the  RTO 
must  be  sufficiently  independent  and 
strong  to  require  the  expansion  of  the 
grid.  NASUCA  notes  that,  while 
congestion  cost  pricing  may  help  to 
signal  where  new  generation  and 
transmission  lines  are  needed,  it  may 
not  be  necessary  for  the  efficient  daily 
operation  of  the  transmission  grid. 

Other  commenters  believe  that  it  may 
be  difficult  to  design  market 
mechanisms  to  provide  incentives  for 
the  efficient  expansion  of  the  grid.*^' 
H.Q.  Energy  Services  states  that 
currently,  the  rules  for  congestion 
management  do  not  act  as  a  sufficient 
incentive  to  transmission  owners  to 


«'9See,  e.g.,  Allegheny,  EME,  United 
Illuminating,  EPSA,  SMUD,  Los  Angeles.  NASUCA, 
CSU. 

*""  Other  commenters  emphasize  the  need  for 
significant  investments  to  expand  transmission 
capacity.  See,  e.g.,  EPRI,  Salomon  Smith  Barney. 

*«'  See,  e.g..  Transmission  ISO  Participants,  SoCal 
Edison,  H.Q.  Energy  Services,  LIPA,  NWCX3. 


upgrade  facilities.  NWCC  states  that  it  is 
unclear  whether  congestion  charges  can 
act  as  a  means  of  driving  transmission 
expansion,  since  adding  transmission  is, 
by  nature,  capacity-based.  NWCC  also 
states  that  it  is  unclear  whether 
congestion  costs  will  be  an  adequate 
incentive  for  market  participants  to 
finance  transmission  expansion  on  their 
own,  given  the  extensive  permitting  and 
regiUatory  requirements  that  are 
involved.  LIPA  states  that,  while  new 
location-based  pricing  mechanisms  have 
not  been  in  place  long  enough  to 
determine  if  they  v«ll  provide  empirical 
evidence  that  is  helpful  in  identifying 
efficient  transmission  expansions,  it 
believes  that  the  mechanisms  do  not 
provide  sufficient  incentives  for 
development  of  transmission.  Also, 
LIPA  claims  that  they  do  not  provide  a 
useful  signal  when  reliability,  as 
opposed  to  economic  efficiency,  drives 
the  need  for  transmission 
enhancements. 

SoCal  Edison  criticizes  the  congestion 
management  policies  implemented  by 
the  Cal  ISO,  stating  that  procedures 
intended  to  encourage  the  voluntary 
mitigation  of  congestion  through 
investment  in  new  transmission  may 
not  provide  a  sufficient  incentive.  SoCal 
Edison  contends  that,  while  correct 
congestion  price  signals  will  assist  in 
the  identification  of  transmission 
investment  needs,  they  will  not 
eliminate  fundamental  disputes  among 
affected  market  participants  over  the 
responsibility  for  the  costs  of  new 
transmission  or  eUminate  the  risks 
associated  with  attempting  to  construct 
new  transmission  projects.  It  asserts  that 
the  Commission  cannot  simply  assiune 
that  the  market  will  respond  to 
congestion  signals  if,  at  the  same  time, 
it  is  creating  a  regulatory  climate  that 
discoinages  investment  in  new 
transmission.  SoCal  Edison  believes  that 
impediments  to  grid  expansion  can  be 
overcome  only  if  the  Commission 
adopts  transmission  pricing  poUcies 
that  more  accurately  reflect  the  value 
that  new  transmission  investments  bring 
to  electric  consumers.  Similarly, 
FirstEnergy  argues  that  if  the 
Commission  desires  an  efficient 
generation  market  that  optimizes  the 
public  good,  then  a  mechanism  that 
allows  transmission  owners  to  capitalize 
on  increases  in  the  transmission 
capacity  at  fair  market  value  must  be 
foimd.  FirstEnergy  contends  that  the 
interaction  of  these  free  market  forces 
will  drive  the  proper  allocation  of 
resources  between  transmission  and 
generation  over  the  long  term. 

Locational  Marginal  Pricing.  A 
number  of  commenters  advocate  the  use 
of  locational  marginal  pricing  (LMP)  for 


congestion  management.*82  Professor 
Hogan  states  that,  with  LMP,  the 
security-constrained  economic  dispatch 
process  would  produce  prices  for  energy 
at  each  location,  incorporating  the 
combined  effect  of  generation,  losses 
and  congestion.  He  states  that  the 
corresponding  transmission  price 
between  the  location  where  power  is 
supplied  and  where  it  is  used  would  be 
determined  as  the  difference  between 
the  energy  prices  at  the  two  locations. 
Professor  Hogan  therefore  contends  that 
this  same  framework  is  easily  extended 
to  include  bilateral  transactions. 
Professor  Hogan  states  that,  vrith  LMP, 
the  system  operator  coordinates  the 
dispatch  and  provides  the  information 
for  settlement  payments,  with  regulatory 
oversight  to  guarantee  comparable 
service  through  open  access  to  the  pool 
run  by  the  system  operator  through  a 
bid-based  economic  dispatch.  He  claims 
that  PJM  implemented  LMP  after 
experimenting  with  an  alternative 
market  model  and  pricing  approach  that 
proved  to  be  fundamentally  inconsistent 
with  a  competitive  market  and  user 
flexibility.  He  states  that  the  earlier 
pricing  system  allowed  market 
participants  the  flexibility  to  choose 
between  bilateral  transactions  and  spot 
purchases,  but  did  not  simultaneously 
present  market  participants  with  the 
costs  of  their  choices.  He  states  that  this 
created  perverse  incentives.  Professor 
Hogan  argues  that  LMP  is  the  only 
workable  system  that  can  support  a  non- 
discriminatory competitive  market  that 
allows  for  participant  choice  and 
flexibility. 

'  PJM  states  that  the  Commission 
correctly  concludes  that  LMP  will 
"encourage  efficient  use  of  the 
transmission  system,  and  fecilitate  the 
development  of  competitive  electricity 
markets."  PJM  notes  that,  under  LMP, 
transmission  customers  are  assessed 
congestion  charges  consistent  with  their 
actual  use  of  the  system  and  the  actual 
redispatch  that  their  transactions  cause. 
It  claims  that  this  provides  an  economic 
choice  to  non-firm  transmission 
customers  to  self-ciutail  their  use  of  the 
transmission  system  or  pay  congestion 
charges  determined  by  the  market.  PJM 
believes  that  by  basing  congestion 
charges  on  the  true  redispatch  cost, 
parties  behave  in  a  rational  and  efficient 
manner.  It  states  that  the  market 
determines  the  clearing  price  for 
transmission  congestion  and  which 
customers  ultimately  utilize  the 
transmission  system.  PJM  states  that  the 
use  of  fixed  transmission  rights  (FTRs) 


*»^  See,  e.g..  Professor  Hogan.  PJM.  NERA,  Sithe, 
Allegheny,  Mid-Atlantic  Commissions,  DOE,  Duke, 
United  Illuminating,  EME. 
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enables  mark)  t  participants  to  pay 
known,  fixed  transmission  rates  and  to 
hedge  against  congestion  charges. 

The  FTC  be  ieves  that  accurate  LMP 
signals  for  in\  estment  to  reduce 
congestion  mi  y  become  even  more 
important  as  distributed  generation 
presents  opportunities  for  small-scale, 
fine-timed  (with  respect  to  both  size  and 
location)  gen«ation  investments  to 
relieve  transmission  congestion,  in 
place  of  largenscale  transmission  or 
generation  investments.  EME  endorses 
the  LMP  pricing  approach  adopted  by 
PJM  and  the  New  York  ISO,  and  states 
that  the  Midvi  est  ISO  and  the  Alliance 
RTO  should  be  encouraged  to  adopt 
similar  approaches.  The  CalPX  notes 
that  the  sepan  ition  of  the  CalPX  and  the 
ISO  in  Califor  [lia  does  not  prevent  the 
use  of  a  locati  snal  pricing  model  that 
incorporates  t  le  individual  buses  and 
transmission  i  ines  in  the  network. 

Allegheny  1  elieves  that  "[cjonsistent 
locational  maj'ginal  price  dislocations 
readily  identi:  y  system  expansion,  or 
other  congest]  on  relief,  requirements  as 
well  as  serve  i  is  an  indicator  of  the  most 
economic  fix  o  congestion  patterns  over 
time."  It  claims  that  there  would  be  no 
incentives  for  the  RTO  or  transmission 
owners  to  ma:  ntain  congestion,  since 
there  is  no  fin  ancial  impact  on  them 
from  LMP  bee  ause  any  excess  payments 
received  by  ti  e  RTO  during  congestion 
are  returned  t )  holders  of  FTRs. 
Allegheny  rec  onunends  that  the 
Commission  lemain  flexible  in 
considering  o  her  pricing  innovations 
for  congestioi  management,  but  believes 
that  a  simplif  ed  locational  marginal 
pricing  methr  dology  should  be 
established  aa  a  default  market 
mechanism  aiainst  which  other  pricing 
iimovations  a  -e  evaluated. 

Some  comn  lenters,  however,  criticize 
the  locational  marginal  pricing 
approach  to  congestion  management.^^^ 
APX  argues  tl  at,  because  LMP  requires 
the  RTO  to  in:  plement  a  centrally 
optimized  dis  aatch,  it  will  discourage,  if 
not  eliminate  the  commitment  of 
forward  contr  icts  in  the  energy  market 
and  replace  tlie  price  discovery  of 
forward  mark  sts  with  ex  post  pricing. 
APX  contend:  i  that  because  LMP  price 
calculations  c  ccur  only  periodically  and 
in  a  single  ite  ation,  price  visibility  is 
restricted  con  ipared  to  a  continuous 
forward  mark  3t.  APX  claims  that  this 
diminished  v  sibility  can  make  the 
result  less  eff  cient  and  more  vulnerable 
to  an  exercise  of  market  power.  APX 
contends  that,  for  most  industries,  a 
process  of  coi  itinuous  trading  creates 
efficiency  in  1 1  competitive  market, 


♦"See,  e.g.,  AIX 
Virginia  Commisf  ion 


.  UPA,  TDU  Systems.  CP&L. 
Tri-State.  Dynegy. 


while  the  LMP  optimization  process  has 
no  role  for  trading.  APX  asserts  that  no 
competitive  industry  uses  optimization 
to  simulate  and  substitute  for  market 
outcomes.  APX  contends  that  under 
LMP,  the  system  operator,  not  the 
market,  will  specify  the  structure  of  the 
optimization  problem.  APX  claims  that 
markets  process  information  much  more 
flexibly  and  comprehensively  through 
the  self-interested  trading  behavior  of 
buyers  and  sellers.  APX  asserts  that  this 
is  the  strength  of  markets  and  the 
critical  shortcoming  of  LMP.  

Dynegy  claims  that  markets  for  FTRs 
have  yet  to  fulfill  their  promise  to 
provide  market  participants  with 
critically  important  price  certainty  for 
their  transmission  transactions.  For 
example,  Dynegy  states  that  allocation 
problems  still  exist,  in  that  only  a  small 
portion  of  available  FTRs  is  being 
auctioned  off  in  certain  markets  while  a 
large  number  are  being  withheld  for 
incumbents'  use.  Dynegy  argues  that  in 
order  for  FTRs  to  provide  a  truly 
effective  hedge  against  transmission 
price  increases  resulting  from  LMP  in 
the  hourly  market,  hourly  FTRs  would 
have  to  be  available  in  a  liquid  market 
at  a  moment's  notice,  but  nothing  close 
to  such  a  market  exists.  Dynegy  suggests 
that,  because  the  LMP  model  has  yet  to 
be  implemented  successfully  due  to  the 
lack  of  a  liquid  FTR  market,  the  time  is 
ripe  to  look  at  other  models,  such  as  a 
physical  rights  model. 

LIPA  claims  that  neither  the 
opportxmity  to  obtain  fixed  transmission 
rights  nor  the  prospect  of  locational 
price  reductions  are  sufficient  to 
encourage  efficient  generation  and 
transmission  expansions.  For  example, 
LIPA  notes  that  awarding  a  transmission 
expander  transmission  rights  that  entitle 
it  to  collect  congestion  rents  on  the 
expanded  capacity  creates  an  incentive 
that  runs  counter  to  the  purpose  of  the 
expansion;  i.e.,  the  more  successful  the 
expansion  is  in  eliminating  congestion, 
the  less  value  the  incentive  has  for  the 
expander.  Also,  LIPA  believes  that 
locational  pricing  systems  are  biased 
toward  using  generation  to  solve 
congestion  problems  on  the 
transmission  grid  and,  as  a  result,  could 
lead  to  market  power  abuse  by  an 
operator  that  sites  a  new  generator  in  a 
load  pocket  and  then  takes  advantage  of 
transmission  limitations  to  manipulate 
the  operation  of  other  generators  that  it 
owns. 

The  Virginia  Commission  claims  that 
pricing  mechanisms  incorporating 
locational  marginal  prices  tend  to 
produce  intense  signals  over  short  time 
frames,  particularly  when  constraints 
are  seasonal  and  driven  by 
extraordinary  events  such  as  extreme 


weather.  The  Virginia  Commission 
therefore  believes  that,  at  least  initially, 
locational  marginal  prices  may  provide 
incentives  for  short-term  actions  for 
congestion  relief,  rather  than  longer 
term  solutions  such  as  the  construction 
of  additional  transmission  or  generating 
facilities  in  a  particular  location.''^"  The 
Virginia  Commission  also  states  that  the 
use  of  locational  marginal  pricing  is 
heavily  dependent  on  the  existence  of 
transparent  short-term  competitive 
power  markets.  It  urges  the  Commission 
to  evaluate  carefully  proposals  that 
place  greater  reliance  on  market 
mechanisms  through  the  use  of  price 
signals,  and  to  condition  the  use  of  such 
mechanisms  on  the  existence  of  such 
things  as  fully  functioning  power 
exchanges,  the  establishment  of  fixed 
transmission  rights  and  the  existence  of 
secondary  markets  for  such  rights. 

CP&L  argues  that  while  the  proposed 
congestion  management  rule  appears  to 
permit  only  PJM-redispatch  types  of 
arrangements,  CP&L  does  not  beUeve 
that  the  PJM  model  is  the  only  workable 
congestion  management  process.  Rather, 
CP&L  believes  that  congestion  is  best 
managed  through  the  coordinated 
reservation  and  scheduling  of 
transactions  on  the  grid  rather  than 
post-congesUon  fixes.  Also,  TDU 
Systems  states  that  it  may  be  difficult  to 
transplant  the  PJM  model  to  regions  that 
do  not  have  a  centrally  dispatched,  tight 
power  pool  to  use  as  an  RTO  platform. 

Some  conunenters  claim  that  LMP  is 
more  complex  than  necessary ,*^^ 
although  Allegheny  believes  that  today's 
technology  mitigates  these  concerns. 
The  FTC  states  that,  despite  the 
apparent  virtues  of  LMP,  it  may  be 
reasonable  to  back  away  from  a  full 
application  of  an  LMP  approach  if  doing 
so  provides  benefits  to  consumers  from 
increased  competition  in  generation 
markets.  For  example,  the  FTC  states 
that,  in  light  of  its  alleged  complexity 
and  the  difficulty  that  financial  markets 
may  have  in  anticipating  congestion 
charges,  LMP  may  inhibit  the  formation 
of  efficiency-enhancing  futures  markets 
in  electricity  generation  and  trading 
because  congestion  prices  are  more 
uncertain  under  LKff  than  under  other 
pricing  approaches  (such  as  zonal 
transmission  congestion  pricing).  The 
FTC  thus  suggests  that  the  Commission 
may  want  to  continue  to  entertain 
alternatives  to  LMP  if  a  reasonable  case 
is  made  that  benefits  to  consimiers  are 


♦'■•The  Brattle  Group  believes  that,  in  addition  to 
locational  congestion  pricing,  some  form  of 
regulatory  incentives  may  be  needed  to  bring  about 
efficient  investment  in  the  transmission  grid. 

«»5  See.  e.g..  PG&E,  PJM/NEPOOL  Customers. 
FTC,  Tri-State,  Dynegy. 
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greater  under  the  alternatives  than 
under  LMP. 

Managing  Congestion  with  Tradable 
Transmission  Rights.  Several 
commenters  emphasize  the  importance 
of  including  explicit  transmission  rights 
in  any  congestion  management  plan  that 
relies  on  market  mechanisms.'"*"  EPSA 
believes  that  when  transmission  rights 
are  clearly  defined  and  allocated,  ATC 
calculations  can  be  made  more 
accurately  and  congestion  management 
simplified.  DOE  notes  that  financial 
transmission  rights  will  provide  a  hedge 
against  long-term  fluctuations  in  spot 
prices,  will  encoiuage  the  development 
of  competitive  markets  and  will  likely 
contribute  to  efficient  generation  and 
transmission  resource  planning.  SMUD 
emphasizes  that,  without  the  pricing 
hedge  provided  by  such  rights,  it  cannot 
guarantee  its  customer-owners  low  cost 
or  reliable  transmission  service. 

A  number  of  commenters  emphasize 
that  transmission  rights  must  be 
tradeable  in  a  secondary  market.''^^ 
Indeed,  some  commenters  believe  that 
the  use  of  firm  (physical)  transmission 
rights  along  with  a  robust  secondary 
market  in  these  rights  is  the  most 
workable  solution  for  efficient 
congestion  management.'*88  Seattle 
notes  that  with  an  effective  market  for 
transmission  rights,  market  participants 
may  be  afforded  transmission-based 
options  for  resolving  congestion.  It 
states  that  market  participants  that 
invest  in  transmission  facilities  that 
increase  capacity  can  receive  the  right  to 
use  or  sell  that  capacity.  Enron/ AP3(/ 
Coral  Power  believes  that  the  RTO 
should  be  charged  with  developing  a 
workable  market  approach  to  congestion 
and  parallel-path  management  based  on 
clear  and  tradeable  rights  for 
transmission  usage  that  promote 
efficient  regional  dispatch,  and  support 
the  emergence  of  secondary  markets  for 
transmission  rights.  Enron/ APX/Coral 
Power  contends  that  this  will  require 
that  RTO  systems  be  operated  as  they 
are  in  the  Western  Interconnection 
based  on  physical  rights.  It  suggests 
that,  in  order  to  ensure  a  firm  right  to 
schedule  service  over  an  interface  when 
it  is  constrained,  a  customer  would  have 
to  demonstrate  ownership  of  sufficient 
property  rights  in  the  interface.  Enron/ 
APX/Coral  Power  suggests  three  options 
for  obtaining  rights:  (1)  From  the  RTO 
in  the  primary  auction  or  other  primary 
form  of  allocation;  (2)  from  holders  of 
rights  in  the  secondary  market;  and  (3) 


«6S<?e.  e.g..  PJM,  SMUD,  DOE,  Enron/ APX/Coral 
Power,  EPSA,  NSP,  Seattle,  Professor  Hogan,  EME. 

••8' See,  e.g.,  DOE,  NSP,  Enron/ APX/Coral  Power, 
Seattle,  Nevada  Commission. 

*^See,  e.g.,  APX.  Enron/ APX/Coral  Power,  Tri- 
State,  Desert  STAR. 


from  the  RTO  in  the  form  of  short-term 
released  rights  not  scheduled  by  their 
holders.  Enron/ APX/Coral  Power  states 
that  by  defining  and  enhancing  physical 
property  rights,  the  market  for  those 
rights  will  provide  ex  ante  transmission 
prices  that  include  the  cost  of 
purchasing  rights  in  constrained 
interfaces.  It  claims  that  this  will  permit 
dispatch  decisions  to  be  made  on  the 
basis  of  delivered  energy  prices.  Enron/ 
APX/Coral  Power  states  that  to  ensure 
that  no  market  participant  can  exercise 
market  power  by  hoarding  property 
rights,  the  rights  should  be  designed  as 
use-or-lose  so  that  if  a  right  is  not 
scheduled  it  can  be  used  by  others  on 
a  non-firm  basis. 

Similarly,  Dynegy  proposes  a  physical 
rights  model  in  which  a  limited  amount 
of  firm  physical  rights  would  be  sold 
and  only  those  holding  physical  rights 
would  be  allowed  to  schedule  when 
capacity  is  constrained.  Under  Dynegy's 
proposal,  only  those  with  preassigned 
FTRs  woidd  be  allowed  to  schedule  on 
a  firm  basis  at  a  set  price.  Dynegy  states 
that  others  could  submit  non-firm 
schedules,  subject  to  cuirtailment,  or,  if 
the  party  is  willing,  redispatch.  Dynegy 
adds  that  the  proponents  of  rights  that 
are  financial  only  argue  that  it  is 
impossible  to  define  physical  rights  as 
"100  percent  firm"  from  a  given  source 
to  a  given  sink.  Dynegy  states  that, 
while  such  arguments  are  convincing, 
the  capacity  between  a  source  and  sink 
may  actually  be  available  for  a 
significant  percentage  of  the  time  to  a 
reasonable  degree  of  certainty  and, 
accordingly,  could  be  sold  as  firm. 

APX  states  that  the  definition  of 
transmission  property  rights  requires 
the  calculation  of  stable  power 
distribution  factors  that  show  the 
proportion  of  a  power  transaction  that 
flows  over  each  path  on  the  grid 
connecting  the  soiuce-sink  pair.  It  states 
that  after  defining  the  property  rights, 
the  RTO  can  conduct  an  auction  to 
allocate  them.  APX  states  that,  following 
the  auction,  holders  of  transmission 
rights  can  retain  them  or  trade  them  in 
a  secondary  forward  market.  APX 
believes  that  FTR  trading  will  provide  a 
more  direct  and  comprehensive 
valuation  of  rights  than  LMP.  Desert 
STAR  states  that  it  plans  to  rely  on  firm 
transmission  rights  markets  as  the 
primary  vehicle  for  managing 
commercially  significant  congestion, 
and  the  use  of  incremental/ decremental 
generation  bids  to  manage  other 
congestion. 

Other  commenters,  however,  doubt 
that  a  system  of  physical  transmission 
rights  can  be  used  effectively  to  manage 


congestion.-'''^  NERA  states  that  most 
commodity  markets  operate  according 
to  a  process  based  on  physical  contracts 
or  rights  traded  in  decentralized  markets 
separated  from  physical  operations. 
NERA  adds,  however,  that  most 
commodities  do  not  flow  on  an 
integrated  grid  where  network  \ 
externalities  are  so  strong  and  complex 
that  a  monopoly  system  operator  is 
needed.  NERA  argues  that  network 
externalities  on  any  complex  electricity 
grid  make  it  virtually  impossible  to 
define  physical  transmission  rights  that 
will  use  the  system  fully  and  yet  can  be 
traded  in  decentralized  markets.  Also, 
Professor  Joskow  believes  that  on 
complex  electric  power  networks  with 
loop  flow,  a  financial  rights  system  can 
be  designed  more  easily  and  can  work 
more  smoothly  and  efficiently  than  can 
a  physical  rights  system.'""' 

Some  commenters  offer  additional 
notes  of  caution  regarding  the  use  of 
transmission  rights.  For  example,  APPA 
states  that  one  must  guard  against 
market  participants  using  transmission 
rights  to  act  strategically.  APPA  argues 
that  if  a  generator  can  adversely  affect 
transfer  capability,  it  may  seek  to 
purchase  and  resell  transmission  rights 
in  the  secondary  market  after 
manipulating  its  internal  operations  to 
create  congestion  on  the  grid.  RECA 
considers  proposals  that  allow 
customers  to  piut:hase  long-term  rights 
to  mitigate  the  risk  of  congestion  pricing 
to  be  unacceptable  because  such 
proposals  result  in  long-term  firm 
customers  having  to  pay  a  premimn  for 
price  stability.  Also,  CSU  contends  that 
no  party  should  hold  any  entitlement 
over  a  constrained  path  due  to 
transmission  ownership  which  predates 
the  formation  of  the  RTO.  CSU  argues 
that,  because  all  parties  dedicating  bulk 
transmission  assets  to  the  RTO  will  be 
fully  compensated  for  their  embedded 
costs,  there  should  exist  no  reserved 
rights  of  use  other  than  those  purchased 
from  the  RTO.  In  addition.  Great  River 
is  concerned  that  the  NOPR's  proposal 
regarding  the  establishment  of  clear  and 
tradable  transmission  rights  is  not 
consistent  with  the  flexibility  that 
transmission  customers  currently  have 
under  network  service.  Great  River 
urges  the  Commission  to  carefully 
consider  congestion  management 
proposals  that  preserve  network-like 


*8«See.  e.g.,  NERA,  Professor  )oskow.  Allegheny. 

*»o  Professor  Joskow  notes  that  Enron/ APX/Coral 
Power  claims  that  two  unpublished  papers  he  has 
co-authored  with  Jean  Tirole  conclude  that  physical 
rights  designed  on  a  use-it-or-lose-it  basis  (so  that 
they  cannot  be  hoarded)  more  effectively  prevent 
the  exercise  of  market  power  than  financial  rights, 
which  can  always  be  boarded.  He  states  that  this 
is  not  what  the  papers  conclude. 
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service,  even  if  such  proposals  do  not 
result  in  the  dentification  of  asset-based 
transmission  rights. 

Other  Mec  lanisms  for  Managing 
Congestion.  ',  iome  conunenters  support 
yet  other  maj  ket  mechanisms  for 
managing  congestion.-*'"  EPSA  notes 
that  other  pricing  approaches  that 
deserve  cons  deration  include  the  RTO's 
use  of  suppl;  -side  bids  to  relieve 
congestion  in  load  pockets,  as  well  as 
the  use  of  bil  ateral  arrangements  to 
solve  conges  ion  problems.  Also,  NSP 
recommends  that  the  RTO  offer  a     » 
"firming"  se:  vice,  at  posted  rates,  that 
would  provii  le  customers  with  the 
assurance  thi  it  their  transaction  will 
occur  under  most  curtailment 
conditions.  Ii  addition,  NSP  proposes 
that  the  RTO  offer  a  real-time  redispatch 
service  that  uill  allow  transmission 
customers  to  buy  through  congestion  at 
real-time  prii  ;es.  Cal  ISO  notes  that  the 
Commission  has  accepted  its  zonal 
approach  to  :ongestion  management, 
which  relies  on  market  mechanisms  to 
manage  intei  -zonal  congestion.  PG&E 
claims,  how(  ver,  that  while  providing  a 
more  unders  ;andable  pictm^e  of 
congestion,  s  uch  a  system  must  still 
solve  the  pre  blem  of  intra-zonal 
congestion,  i  llso,  the  Montana 
Commission  recommends  that  the 
congestion  n  lanagement  regime  that  was 
developed  ai  a  part  of  the  IndeGO 
proposal  ser  ^e  as  a  model  for  how  to 
manage  conj  estion  on  the  transmission 
system.  How  ever,  Avista  claims  that  the 
IndeGo  prop  Dsal  proved  to  be  too 
complicated  to  solve  a  problem  that 
exists  only  c  n  a  few  select  transmission 
paths  in  the  'acific  Northwest. 

Costs  and  Revenues  in  Congestion 
Managemen  .  A  number  of  conunenters 
urge  the  Cor  imission  to  pay  close 
attention  to  ssues  related  to  the 
distribution  of  the  costs  and  revenues  of 
congestion  r  lanagement  among  market 
participants  *'*-  In  particular,  several 
conunenters  caution  that  congestion 
pricing  mec!  lanisms  should  ensure  that 
congestion  c  osts  are  fairly  allocated  and 
should  not  r  jsult  in  excessive  revenues 
or  monopol;  profits  for  transmission 
owners.^**'  /  PPA  states  that  only  after 
we  have  a  n;  itionwide  framework  of 
truly  indepe  ndent  RTOs  should  the 
Commissior  consider  a  new  approach  to 
transmissioi  i  pricing  that  would  allow 
the  RTO  to  ]  irice  transmission  capacity 
rights  and  u  >age  on  congested  paths 
above  embe^  Ided  costs  while 
discounting  uncongested  paths  below 
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embedded  costs,  subject  to  a  balancing 
account  to  ensure  that  the  total 
transmission  revenue  requirement  is  not 
over- recovered. 

Similarly,  TDU  Systems  believe  that 
while  the  formation  of  RTOs  is  a  unique 
opportunity  to  experiment  with  new 
forms  of  transmission  pricing,  the 
Commission  should  be  mindful  that  an 
RTO  will  be  a  large  regional 
transmission  monopoly.  TDU  Systems 
question  the  wisdom  of  designing 
congestion  pricing  mechanisms  to 
ensiue  that  limited  transmission 
capacity  is  used  by  market  participants 
who  value  that  use  most  highly.  It  states 
that  such  an  auction-to-the-highest- 
bidder  approach  could  reap  monopoly 
rents  for  transmission  providers,  at  the 
expense  of  consumers.  TDU  Systems 
thus  argues  that  over-reliance  on 
economic  self-interest  and  market 
mechanisms  in  transmission  pricing 
may  become  a  recipe  for  new  forms  of 
undue  discrimination.  It  suggests  that 
an  incentive  to  avoid  expanding  the 
system  in  order  to  collect  monopoly 
rents  can  be  removed  by  placing  any 
excess  revenues  from  congestion  pricing 
in  a  fund  earmarked  for  transmission 
system  expansion. 

TDU  Systems  also  recommends  that 
the  Commission  encourage  congestion 
management  plans  that  distinguish 
between  congestion  caused  by  the 
RTO's  obligation  to  provide  service  to 
firm  transmission  customers,  and 
congestion  caused  for  economic  reasons. 
It  argues  that,  in  the  case  of  the  former, 
the  costs  of  relieving  the  congestion 
should  be  averaged  over  the  firm  RTO 
transmission  customers  that  are  using 
its  system.  However,  it  claims  that 
economic  congestion  occurs  because 
market  participants  wish  to  take 
advantage  of  short-term  production  cost 
economies  to  minimize  their  power 
costs.  In  this  case,  TDU  Systems  argues 
that  the  specific  loads  purchasing  the 
generation  should  pay  the  associated 
congestion  costs.  Also,  RECA  states  that 
long-term  firm  transmission  customers 
are  the  ones  that  use  and  pay  to  support 
the  system  throughout  the  year,  but  the 
auction  approach  allows  a  short  term 
trader  to  outbid  these  customers  at  the 
very  times  they  need  it  most.  Enron/ 
APX/Coral  Power  notes  that,  if  the 
RTO's  regulated  rates  for  transmission 
service,  including  congestion 
management,  are  properly  designed  to 
reward  the  RTO  for  cutting  operating 
costs  and  maximizing  throughput,  then 
it  would  not  have  to  assign  the  grid 
expansion  costs  to  new  generators  that 
interconnect.  Instead,  the  RTO  would 
charge  the  new  generator  only  the  cost 
of  local  interconnection  with  the  grid. 


Dynegy  claims  that,  with  respect  to 
each  transmission  provider's  system, 
there  is  a  predictable  level  of  constraints 
and,  similarly,  some  representative  level 
of  costs  associated  with  relieving  those 
constraints.  Dynegy  believes  that  such 
costs  should  be  rolled  into  firm 
transmission  rates  that  can  be  quoted  up 
front  and  with  certainty.  Dynegy  argues 
that  transmission  providers  would  have 
an  economic  incentive  to  operate  their 
transmission  systems  efficiently  if  they 
are  given  an  uplift  cost  target,  and  are 
rewarded  for  beating  the  target  and 
penalized  for  exceeding  the  target.  EPSA 
states  that  some  congestion  pricing 
mechanisms  can  impose  potentially 
huge  costs  on  individual  transactions, 
which  can  be  detrimental  to  the  goal  of 
fostering  wholesale  competition.  EPSA 
thus  lu-ges  the  Conunission  to  consider 
whether  these  pricing  mechanisms 
provide  greater  benefits  than  a  system 
that  internalizes  more  of  the  congestion 
costs.  Indeed,  EPSA  argues  that  it  is  still 
appropriate  to  spread  many  of  those 
costs  to  all  system  users  because 
redispatch  generally  benefits  all  users  of 
the  transmission  system. 

NCPA  asserts  that,  in  order  to  prevent 
large  increases  in  the  cost  of  generation 
for  customers  in  congested  areas,  some 
non-discriminatory  way  must  be  found 
to  return  the  extra  revenues  collected  to 
those  customers.  NCPA  believes  that 
this  will  require  restructuring  of  tariffs, 
but  failure  to  address  the  problem  is 
likely  to  keep  utilities  with  customers  in 
congested  areas  out  of  the  California 
ISO.  Similarly,  the  South  Carolina 
Authority  is  concerned  that  certain 
centralized  market  mechanisms  would 
cause  cost  shifts  for  those  participating 
in  an  RTO,  and  if  so,  potential 
participants  opt  out.  Also,  the  Wyoming 
Commission  is  concerned  that,  by 
offering  rewards  for  transmission 
investment  such  as  a  higher  return  on 
equity,  the  Commission  would 
effectively  be  discouraging  a  more 
market-oriented  review  of  alternatives  to 
building  transmission  to  solve 
congestion  problems. 

Some  commenters  emphasize  the 
importance  of  ensuring  full  cost 
recovery  for  generators  that  are 
redispatched  by  an  RTO  to  alleviate 
transmission  constraints  or  to  provide 
other  support  services.'*''^  NERC 
contends  there  must  not  be 
disincentives,  in  the  form  of 
uiuecovered  costs,  to  having  generators 
perform  these  vital  functions. 
MidAmerican  asserts  that  optimal 
dispatch  will  occiu  during  congestion 
management  as  long  as  all  power 
suppliers  are  fully  compensated  at 


••s*  See.  e.g.,  Allegheny,  Platte  River,  NERC. 
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market  prices.  Cinergy  claims  that, 
unless  generators  have  the  ability  to 
recover  lost  revenues  for  reducing 
generation  in  response  to  congestion 
management  needs,  generators  have  no 
incentive  to  follow  dispatch  orders. 
SMUD  contends  that  the  Commission 
needs  to  develop  congestion 
management  principles  that  ensm«  that 
market  participants  will  receive  fair 
market  value  for  facilities  that  they  have 
owned  and  operated  for  many  years. 

Importance  of  Scale  in  Congestion 
Management.  A  number  of  commenters 
argue  that  the  achievement  of  an 
appropriate  scale  by  an  RTO  will  be 
important  to  the  effective  management 
of  congestion.'*95  LG&E  states  that  the 
Commission  should  require  RTOs  to  be 
of  sufficient  size  to  be  capable  of 
meaningfully  addressing  congestion.  It 
believes  that  if  a  proposed  RTO's  ability 
to  address  congestion  would  be 
impaired  by  its  size  or  configuration, 
then  the  Commission  should  either 
refuse  the  RTO's  application  or  should 
condition  approval  on  attaining  the 
necessary  size  and  configuration  to 
manage  regional  congestion  issues. 
Industrial  Consiuners  state  that, 
although  congestion  management  can  be 
addressed  with  non-market  solutions 
such  as  transmission  loading  relief 
procedm-es,  it  is  far  better  to  internalize 
the  problem  within  an  RTO  with  an 
appropriate  scope  and  configuration. 
Minnesota  Power  notes  that,  ciurently, 
it  can  have  transactions  curtailed  by  two 
different  procedures,  NERC 
Transmission  Loading  Relief  and  MAPP 
Line  Loading  Relief.  It  claims  that  an 
RTO  will  provide  transmission  users 
with  region-wide,  standard,  congestion 
management. 

The  Midwest  ISO  states  that  an 
appropriately  sized  RTO  will  be  able  to 
relieve  congestion  on  a  broad  scale. 
However,  it  claims  that  its  own 
redispatch  options  will  be  limited  by 
the  failure  of  border  companies,  such  as 
FirstEnergy  £ind  AEP,  to  join  it.  Also,  it 
notes  that  longer  term  congestion  relief 
involves  the  construction  of 
transmission  facilities.  It  claims  that,  if 
border  companies  are  not  members,  the 
Midwest  ISO  will  not  have  the  ability  to 
coordinate  required  transmission 
construction  by  those  entities.  Also,  the 
Midwest  ISO  Participants  state  that  new 
transmission  facilities  required  to 
relieve  constraints  may  involve  both  the 
companies  of  the  Alliance  RTO  and  the 
Midwest  ISO  Participants.  The  Midwest 
ISO  Participants  believe  that,  with 
planning  and  authority  split  between 
these  two  regional  entities,  these 


facilities  may  not  be  optimally 
constructed  or  located. 

Ontario  Power,  however,  takes  a 
different  view.  It  claims  that  many  of 
the  advantages  that  would  flow  from 
expanding  U.S.  markets  to  include 
Ontario  can  be  realized  without 
requiring  the  Independent  Electricity 
Market  Operator  (IMO)  in  Ontario  to 
join  a  larger  RTO  at  this  time.  Ontario 
Power  believes  that  these  advantages 
could  be  achieved  by  negotiating 
agreements  between  the  IMO  and  other 
RTOs.  Also,  Central  Maine  states  that  if 
transmission  line  loading  relief  is 
performed  on  a  market  basis,  many  of 
the  benefits  that  might  result  from 
merging  existing  ISOs  could  be  realized 
without  actually  requiring  those  ISOs  to 
merge. 

Tri-State  argues  that  the  Commission 
should  provide  an  incentive  for  non- 
participating  transmission  owners  to 
join  an  RTO  by  allowing  the  RTO  to  use 
a  pricing  and  congestion  management 
structure  that  withholds  the  benefits  of 
the  RTO  from  entities  that  refuse  to  tiun 
control  of  their  transmission  assets  over 
to  the  RTO.  Also,  Vernon  claims  that 
non-participants  can  take  unfair 
advantage  of  ISO-controlled  facilities  by 
scheduling  their  ov^m  loads  over  ISO 
grid  facilities  that  parallel  the  non- 
participant  paths,  instead  of  scheduling 
them  over  their  own  wires.  Vernon 
contends  that  having  thus  freed  up  their 
own  wires,  the  non-participants  can 
then  put  their  facilities  to  various  uses, 
such  as  to  avoid  the  increased  ISO  grid 
congestion. 

Congestion  Management  Between 
RTOs.  Many  commenters  believe  that 
effective  congestion  management  must 
take  into  account  effects  that  extend 
beyond  the  RTO's  boundaries.*^^  NERC 
states  that  congestion  management 
approaches  that  work  within  a 
particular  region  may  not  adequately 
deal  with  transactions  that  originate  or 
terminate  outside  the  region.  NERC 
believes  that  as  RTOs  develop 
congestion  management  approaches,  the 
Commission  must  require  that  they  be 
compatible  with  what  is  happening 
elsewhere. 

Industrial  Consumers  believe  that 
congestion  management,  especially 
diu"ing  emergency  conditions,  is  an 
interconnection-wide  responsibility.  It 
asserts  that,  if  multiple  RTOs  are 
allowed  within  an  interconnection, 
congestion  management  must  be 
coordinated  across  RTO  boundaries. 
Industrial  Consiuners  argues  that  an 
RTO  can  accomplish  this  only  by 


sharing  data  on  system  conditions  {e.g.. 
ATC  calculations)  with  neighboring 
RTOs,  agreeing  to  protocols  for  cross- 
boundary  actions  to  mitigate  congestion, 
and  cooperating  in  a  process  to  ensiue 
fair  compensation  to  generators  that  are 
redispatched. 

UAMPS  believes  that  if  a  state  is 
involved  in  the  consideration  of  various 
potential  solutions  to  regional 
congestion,  it  will  likely  be  more  wilUng 
to  accept  that  a  particular  proposal  to 
construct  new  transmission  within  its 
borders  is  indeed  the  most  efficient 
solution  to  a  genuine  problem,  and  to 
provide  the  necessary  approvals  for  that 
construction. 

Transcos  and  Congestion 
Management.  Some  commenters  are 
concerned  that,  if  a  for-profit  company 
owns  transmission  (e.g.,  a  transco),  it 
may  not  have  the  correct  incentives  to 
manage  congestion  efficienUy.'''^  ISO- 
NE  argues  that  if  such  a  company  seeks 
to  operate  transmission  and  markets  as 
an  RTO,  it  will  have  competing 
responsibilities  and  economic  interests. 
ISO-NE  believes  that,  given  the 
company's  economic  motivations, 
market  participants  may  have 
insufficient  confidence  in  such  a 
company's  determinations  of  whether  a 
transmission-expansion  solution  to 
congestion  is  preferable  to  a  generation- 
based  solution.  EAL  believes  that 
compensating  a  wire-owning  RTO  on 
the  basis  of  invested  capital  could  lead 
to  over-building  of  transmission.  New 
Smyrna  Beach  is  concerned  that  a  for- 
profit  transmission  company  will 
exhibit  a  bias  toward  transmission 
construction  when  other,  more 
economical  alternatives  might  exist. 
New  Smyrna  Beach  states  that  the 
Commission  should  consider  requiring 
the  RTO  to  conduct  a  competitive 
bidding  process  when  it  determines  that 
transmission  construction,  or  an 
alternative,  is  needed  to  refieve 
transmission  constraints. 

Industrial  Consumers  asserts  that 
transcos  would  compete  head-on  with 
generation  companies  wherever  there  is 
congestion.  It  thus  believes  that 
transcos-as-RTOs  would  have  a  serious 
conflict  of  interest  if  they  have  the 
authority  over  congestion  management 
and  over  the  decision  whether  to 
eliminate  congestion  with  new 
generation  or  transmission  facilities. 
Industrial  Consumers  believes  that 
where  new  generation  is  a  more  cost- 
effective  option  than  construction  of 
new  transmission  facilities,  the  cheaper 
option  should  be  built,  and  markets 
should  be  given  the  opportunity  to  make 


"ss  See.  e.g..  LG&E,  ComEd.  Midwest  ISO 
Participants,  Midwest  ISO. 


*^See.  e.g..  NERC.  Mass  Companies.  Industrial 
Consumers,  Montana  Commission,  Indiana 
Commission,  AEP. 


*^^See.  e.g.,  ISO-NE,  EAL,  New  Smyrna  Beach. 
Industrial  Consumers. 
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ans-Elect.  FirstEnergy,  Entergy, 
ss  Companies,  SRP,  CP&L, 
Comaijy.  PJM/NEPOOL  Customers, 
umina  ing,  Georgia  Commission,  JEA, 
Commission,  NYPP,  Cinergy. 


develop  local  approaches  to  congestion 
management  is  particularly  appropriate, 
given  the  difference  in  conditions  in 
different  parts  of  the  country.  CP&L 
believes  that  congestion  management  is 
an  area  where  a  one-size-fits-all  solution 
would  miss  the  mark  and  unnecessarily 
increase  the  cost  of  forming  and 
operating  an  RTO.  SRP  believes  that  a 
flexible  approach  is  needed  because  the 
use  of  market  mechanisms  for 
congestion  management  is  in  its 
infancy,  and  poorly  designed  market 
mechanisms  can  exacerbate  problems 
and  adversely  impact  reliability.    . 

The  Florida  Commission  states  that 
the  details  of  proposals  for  managing 
congestion  using  a  market  mechanism 
should  be  determined  on  a  regional 
basis  with  endorsement  by  the  state 
regulatory  body.  The  Florida 
Commission  recommends  that  the 
Commission  continue  to  monitor 
discussions  of  these  issues  within  NERC 
and  not  duplicate  or  foreclose  their 
development  and  resolution  at  NERC. 

Montana-Dakota  recbnmiends  that  the 
Commission  not  limit  the 
experimentation  with  market 
mechanisms  to  the  provision  of  firm 
transmission  service.  Montana-Dakota 
believes  that  there  is  potential  to  further 
improve  transmission  services  by 
allowing  RTOs  the  ability  to  implement 
congestion  management  methods  for 
non-firm  services  rather  than  relying 
only  on  the  use  of  TLR  to  ciirtail  such 
services. 

Many  conunenters  express  support  for 
the  proposal  to  allow  RTOs  flexibility  in 
developing  approaches  to  congestion 
pricing.500  Some,  such  as  Florida  Power 
Corp.  and  Desert  STAR,  believe  that 
allowing  flexibility  in  pricing  may 
provide  incentives  for  transmission 
owners  to  join  or  form  an  RTO.  Florida 
Power  Corp.  argues  that  such  flexibility 
allows  transmission  owners  to  deal  with 
issues  such  as  cost  shifting,  and  believes 
that  providing  more  specific  guidance 
will  only  limit  possible  options. 

However,  the  FTC  cautions  that  the 
Commission  should  not  allow  its  policy 
of  flexibility  to  continue  indefinitely. 
The  FTC  states  that  although 
experimentation  with  transmission 
congestion  pricing  alternatives  to  LMP 
may  be  appropriate  at  present,  it  does 
not  believe  that  great  uncertainty  about 
the  most  effective  approach  to 
transmission  congestion  management 
need  exist  indefinitely.  It  suggests  that 
the  Commission  may  wish  to  establish 
a  date  in  the  not-too-distant  future  when 
it  will  undertake  a  comparative  analysis 


of  the  consumer  costs  and  benefits  of 
alternative  transmission  pricing 
regimes.  The  FTC  states  that  if  one  or 
more  approaches  provide  substantially 
superior  results  for  consumers,  the 
Commission  may  wish  to  initiate  a 
rulemaking  on  policies  to  encourage 
RTOs  to  adopt  these  approaches.  The 
Oregon  Commission  recommends  that 
the  Commission  evaluate  the 
effectiveness  and  efficiency  of  various 
congestion  pricing  experiments,  and 
based  on  its  evaluation,  require  RTOs  to 
use  the  better  methods.  However,  the 
Oregon  Commission  estimates  that  the 
process  of  refining  congestion  pricing 
methods  may  take  a  decade  or  more. 

NERC  states  that  there  are  strongly 
held,  differing  opinions  throughout  the 
industry  on  how  congestion  prices 
should  be  designed.  NERC  states  that, 
while  flexibility  is  one  important 
consideration,  the  various  regional 
solutions  must  be  able  to  work  together. 
It  believes  that  the  Commission  can 
provide  the  leadership  needed  to  bring 
the  industry  to  closiu-e  on  these  issues. 
NERC  notes  that  this  may  require  the 
Commission  to  be  more  prescriptive, 
and  it  should  not  hesitate  to  do  so.  In 
this  regard,  Minnesota  Power  suggests 
that  the  Commission  encourage 
neighboring  RTOs  with  constrained 
interfaces  to  jointly  develop  constraint 
relief  procedures  including  common 
constraint  pricing  where  appropriate. 

Timing  of  Implementation.  With 
regard  to  the  NOPR's  proposal  to  allow 
RTO's  up  to  one  year  after  start-up  to 
implement  the  congestion  management 
function,  conunenters  express  a  variety 
of  opinions.  Some  indicate  that  one  year 
is  an  appropriate  additional  time 
period.-''0'  (Dthers,  however,  believe  that 
it  is  essential  that  the  RTO  have  some 
form  of  congestion  management  system 
in  place  when  it  begins  operation.''''^ 
SMUD  and  CMUA  state  that  a 
significant  deterrent  to  participating  in 
the  Cal  ISO  has  been  the  fact  that,  in 
California,  Cal  ISO  transmission  is 
stricUy  a  short  term  transaction  given 
that  Cal  ISO  has  not  yet  fully 
implemented  FTRs.  SMUD  emphasizes 
that,  without  the  hedge  provided  by 
FTRs,  it  cannot  guarantee  its  customer- 
owners  low  cost  or  reliable  transmission 
service.  TANC  believes  that  allowing  an 
RTO  to  begin  operations  without  a 
congestion  management  procedure  in 
place  greatly  increases  the  opportunity 
for  market  power  abuses  as  well  as 
market  inefficiency. 


^See.  e.g.,  P(M/NEPOOL  Customers.  United 
Illuminating.  Florida  Power  Corp.,  Desert  STAR, 
Oregon  Commission,  NERC. 


^•1  See,  e.g..  Industrial  Consumers,  Allegheny, 
PGE,  Entergy. 

■«K  See,  e.g..  SMUD,  Tri-State,  CMUA,  TANC, 
Desert  STAR,  Cinergy. 
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Ehike  states  that,  ideally,  the 
permanent  congestion  management 
function  should  be  in  place  on  the  first 
day  of  RTO  operation.  Then,  Ehike 
notes,  it  would  not  be  necessary  to  incui 
the  cost  of  implementing,  and 
developing  strategies  and  behavior 
appropriate  to  an  initial  system,  only  to 
have  to  inciu-  additional  costs  and 
changes  in  behavior  to  adapt  to  a 
permanent  system.  However,  Duke 
states  that  congestion  management 
issues  are  complex  and  substantial 
information  management  systems  must 
be  put  in  place.  Consequently,  Duke 
believes  one  year  from  the  time  the  RTO 
becomes  operational  may  not  be  a 
sufficient  length  of  time  to  implement 
the  congestion  management  function. 

Desert  STAR  states  that  the  new 
approaches  to  congestion  management 
called  for  by  newly  competitive  markets 
will  take  additional  time  to  work  out 
and,  therefore,  the  Commission  should 
be  wilUng  to  consider  additional  time 
on  a  case-by-case  basis.  However,  in 
order  to  ensure  reliable  operation. 
Desert  STAR  believes  some  congestion 
management  system  must  be  in  place 
when  the  RTO  begins  operation. 

Some  commenters  believe  that  more 
than  one  year  of  additional  time  may  be 
needed  for  the  RTO  to  implement  the 
congestion  management  function.  NSP 
states  that  if  the  RTO  has  a  state- 
estimator  model  with  the  necessary 
properties,  it  is  possible  that  a 
congestion  management  system,  of  the 
type  preferred  by  NSP,  could  be 
implemented  within  about  18  months 
fi-om  the  time  of  project  initiation. 
However,  for  regions  without  the 
necessary  models,  NSP  expects  the 
time-line  would  likely  be  three  years 
from  time  of  project  initiation. 

Montana  Power  believes  that  there 
will  be  many  "growing  pains" 
associated  with  implementation  of 
RTOs  that  will  take  time  to  work  out, 
especially  in  areas  like  the  Pacific 
Northwest,  which  have  no  history  of 
tight  pool  operation.  Montana  Power 
believes  that  allowing  one-year  for 
implementing  a  market  mechanism  for 
congestion  management  is  a  very 
aggressive  schedule.  Montana  Power 
thus  encourages  the  Commission  to 
allow  up  to  three  years.  Similarly, 
Avista  states  that,  with  the  hideGo 
experience  in  mind,  it  encourages  the 
Commission  to  allow  two  to  three  years 
for  implementation  of  this  function, 
especially  where  it  is  demonstrated  that 
the  RTO  will  comply  immediately  with 
other  characteristics  and  functions 
identified  in  the  Commission's  Final 
Rule. 

The  Florida  Commission  believes  that 
the  Commission  should  not  impose  any 


arbitrary  time  period  for 
implementation  of  congestion 
management.  It  states  that  NERC  is 
working  with  the  regions  on  this  issue 
and  FERC  shoidd  monitor  those 
activities  before  setting  any  deadlines,  if 
at  all.  Also,  JEA  believes  that  requiring 
the  congestion  management  function  to 
be  in  place  within  one  year  from  the 
start-up  of  RTO  operation  may  be 
feasible  only  for  those  RTOs  structtu«d 
as  transcos  from  the  beginning. 

Commission  Conclusion.  As  we 
proposed  in  the  NOPR,  we  conclude 
that  an  RTO  must  ensure  the 
development  and  operation  of  market 
mechanisms  to  manage  congestion. 
Fiulhermore,  as  we  proposed,  we  will 
require  that  responsibility  for  operating 
tbese  market  mechanisms  reside  either 
with  the  RTO  itself  or  with  an  another 
entity  that  is  not  affihated  with  any 
market  participant. 

We  agree  writh  the  large  number  of 
commenters  that  believe  that  the  use  of 
market  mechanisms  to  manage 
congestion  is  superior  to  the  use  of 
administrative  curtailment  procedures 
or  other  approaches  that  do  not  take  into 
account  the  relative  value  of 
transactions  that  are  curtailed  and  those 
that  are  allowed  to  go  forward.  In 
addition,  we  conclude  that  the  RTO  or 
an  independent  entity  must  assume  an 
active  role  in  developing  and 
implementing  any  congestion  market 
mechanisms,  because  die  use  of  such 
mechanisms  must  necessarily  be  closely 
coordinated  with  the  operational 
activities  that  the  RTO  performs  on  a 
day-to-day  and,  in  many  cases,  moment- 
to-moment  basis. 

Some  commenters  argue  that  an  RTO 
should  not  be  allowed  to  operate  a 
centralized  market  for  congestion 
management.  The  commenters  contend 
that,  if  such  a  market  is  operated  by  an 
RTO  or  other  entity  that  is  independent 
of  the  market,  a  robust  market  in 
forward  contracts  for  energy  will  not 
develop.  As  a  result,  these  commenters 
claim,  society  will  never  obtain  the 
efficiency  benefits  that  would  otherwise 
flow  irom  a  marketplace  in  which 
buyers  and  sellers  are  able  to  trade 
actively  among  themselves.  These 
commenters  also  argue  that  the  price 
certainty  provided  by  forward  markets 
will  be  replaced  with  the  uncertainty  of 
prices  that  are  determined  after  the  fact. 

We  disagree  with  these  commenters 
and  see  no  reason  why  the  RTO's 
operation  of  a  market  for  congestion 
management  should  inhibit  the  ability 
of  others  to  offer  forward  contracts  for 
energy,  or  other  market  instruments  that 
provide  price  certainty.  We  recognize 
that  some  of  the  market  redispatch 
programs  luidertaken  to  date  are 


experimenting  with  various  ways  to 
manage  congestion  efficiently-including 
relying  upon  decentralized  markets  to 
effect  the  necessary  redispatch.'*^'  It  is 
too  early  to  tell  if  these  decentrahzed 
markets  will  work  efficiently.  But  given 
the  short  time  firame  in  which  system 
operators  often  must  react  to  congestion 
situations,  experience  may  idtimately 
show  that  markets  for  congestion 
management  can  achieve  more  efficient 
and  effective  residts  if  they  are  centrally 
operated.  Therefore,  we  will  not  deny 
here  the  RTO,  or  other  independent 
entity,  the  opportimity  to  operate  a 
market — either  centralized  or  de- 
centralized— for  congestion 
management. 

As  we  proposed  in  the  NOPR,  we  will 
require  the  RTO  to  implement  a  market 
mechanism  that  provides  all 
transmission  customers  with  efficient 
price  signals  regarding  the 
consequences  of  their  transmission  use 
decisions.  We  are  convinced  that 
efficient  congestion  management 
requires  that  transmission  customers  be 
made  aware  of  the  cost  consequences  of 
their  actions  in  an  accurate  and  timely 
manner,  and  we  believe  that  this  is  best 
accomplished  through  such  a  market 
mechanism.  Also,  as  we  proposed  in  the 
NOPR,  we  believe  that  congestion 
pricing  proposals  should  seek  to  ensure 
that  (1]  the  generators  that  are 
dispatched  in  the  presence  of 
transmission  constraints  are  those  that 
can  serve  system  loads  at  least  cost,  and 
(2)  limited  transmission  capacity  is  used 
by  market  participants  that  value  that 
use  most  highly.  Although  we  agree 
with  some  commenters  that  price 
signals  can  also  assist  in  determining 
the  efficient  size  and  location  of  new 
generation  and  grid  expansions,  we 
share  the  view  of  LIPA  and  others  that 
price  signals  alone  cannot  be  relied 
upon  to  identify  all  needed 
enhancements. 

While  we  will  not  prescribe  a  specific 
congestion  pricing  mechanism,  we  note 
that  some  approaches  appear  to  offer 
more  promise  than  others.  As  we  stated 
in  our  order  approving  the  PJM  ISO  and 
reiterated  in  the  NOPR,  markets  that  are 
based  on  locational  marginal  pricing 
and  financial  rights  for  firm 
transmission  service  appear  to  provide  a 
sound  framework  for  efficient 
congestion  management.  ^^  A  number  of 
commenters  express  strong  support  for 
the  LMP  approach.  As  PJM  notes  in  its 
comments,  LMP  assesses  congestion 
charges  directly  to  transmission 
customers  in  a  manner  consistent  with 


'"■'See,  e.g.,  the  market  redispatch  experiment  of 
NERC  (Docket  No.  ER99-201 2-000). 
»«  See  PJM.  81  FERC  at  62.252-53. 
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each  customei  s  actual  use  of  the  system 
and  the  actual  dispatch  that  its 
transactions  ci  use.  In  addition,  LMP 
facilitates  the  i  :reation  of  financial 
transmission  r  ghts,  which  enable 
customers  to  pay  known  transmission 
rates  and  to  he  dge  against  congestion 
charges.  We  further  note  that,  where 
financial  right ;  holders  are  entitled  to 
receive  a  shar«  of  congestion  revenues, 
the  availabilit  ■  of  such  rights  helps  to 
address  the  co  icems  of  commenters 
who  fear  that  <  ;ongestion  pricing  can 
lead  to  the  ove  r-recovery  of 
transmission  c  osts.  The  Commission 
recognizes,  however,  that  LMP  can  be 
costly  and  difj  icult  to  implement, 
particularly  b)  entities  that  have  not 
previously  opi  irated  as  tight  power 
pools. 

The  princip  d  alternative  to  LMP 
advocated  by  ( lommenters  is  an 
approach  that  manages  congestion  by 
means  of  phys  ical  transmission  rights 
that  are  tradable  in  a  secondary  market. 
Under  this  ap|  iroach,  the  RTO  may  be 
required  to  iss  ue  the  transmission  rights 
initially  throu  5h  an  auction  or 
allocation  pro  :ess.  Market  participants 
would  then  ge  nerally  have  to 
demonstrate  o  wnership  of  sufficient 
rights  in  a  con  strained  interface  before 
they  would  be  allowed  to  schedule  firm 
service  over  tl:  e  interface.  Such  an 
approach  grea  Jy  reduces  the  role  of  the 
RTO  in  conge!  Hon  management.  While 
the  approach  of  trading  physical 
transmission  nights  in  a  secondary 
market  may  pi  ove  to  be  workable  in 
regions  where  congestion  is  minor  or 
infrequent,  in  other  regions  where 
congestion  is  i  nore  of  a  chronic 
problem,  it  miy  not  be  workable.  Also, 
commenters  s  ich  as  NERA  and 
Professor  Hog;  m  claim  that  the  network 
interactions  oi  i  complex  electricity  grids 
make  it  diffici  ilt  to  define  physical 
transmission  i  ights  that  will  use  the 
system  fully  a  id  yet  can  be  traded  in 
decentralized  markets.  We  expect  RTOs 
and  any  affected  stakeholders  to 
consider  carelully  such  issues  as  they 
formulate  specific  pricing  proposals. 

While  our  e  <perience  has  shown  that, 
in  specific  siti  lations,  some  approaches 
to  congestion  Dricing  appear  to  have 
advantages  ov  er  others,  we  have  not  yet 
identified  om  approach  as  being  clearly 
superior  to  al  others.  Furthermore,  the 
Commission  i  scognizes  that  an  RTO's 
choice  of  a  co  igestion  pricing  method 
will  depend  c  d  a  variety  of  factors, 
many  of  whic  i  may  be  unique  to  that 
RTO.  Therefo  e,  we  will  allow  RTOs 
considerable  lexibility  to  propose  a 
congestion  pr  cing  method  that  is  best 
suited  to  each  RTO's  individual 
circumstance!  . 


Some  commenters  appear  to  confuse 
the  need  to  redispatch  generators  to 
maintain  reliability  with  the  need  to 
take  specific  actions  to  relieve 
congestion.  Commenters  generally  agree 
that  the  RTO  should  have  clear 
authority  to  order  redispatch  for 
reliability  purposes.  However,  for 
congestion  management,  we  conclude 
here  that  the  RTO  should  attempt  to  rely 
on  market  mechanisms  to  the  maximum 
extent  practicable.  We  recognize,  of 
course,  that  there  may  be  times  when 
even  well-functioning  markets  will  fail 
to  provide  the  RTO  with  the  options  it 
needs  to  alleviate  a  specific  instance  of 
congestion.  In  those  cases,  the  RTO 
must  have  the  authority  to  curtail  one  or 
more  transmission  service  transactions 
that  are  contributing  to  the  congestion. 
Although  the  act  of  curtailing  a 
transaction  may  sometimes  require  the 
redispatch  of  generation,  we  clarify  that 
we  are  not  requiring  the  RTO  to 
redispatch  any  generators  exclusively 
for  the  purpose  of  managing  congestion. 

In  the  NOPR,  we  stated  that  a 
workable  market  approach  to  congestion 
management  should  establish  clear  and 
tradeable  rights  for  transmission  usage, 
promote  efficient  regional  dispatch, 
support  the  emergence  of  secondary 
markets  for  transmission  rights,  and 
provide  market  participants  with  the 
opportunity  to  hedge  locational 
differences  in  energy  prices.  Most 
commenters  agree  that  these  are 
reasonable  featiires  of  any  congestion 
management  proposal.  However,  Enron/ 
APX/Coral  Power  believes  that  the  RTO 
should  not  be  allowed  to  provide  a 
hedging  instrument.  It  contends  that  the 
"monopoly  wires  business"  should  not 
be  allowed  to  encroach  on  what  it  views 
as  the  highly  competitive  and 
innovative  business  of  providing  hedges 
against  locational  price  differences  of 
energy  or  capacity,  or  against  price 
volatility  of  these  or  any  other 
competitive  products.  In  response,  we 
note  that,  while  decentralized  markets 
may  ultimately  prove  to  be  capable  of 
providing  such  products,  as  these 
commenters  claim,  we  do  not  yet  have 
evidence  to  that  effect.  Therefore,  in  the 
interest  of  allowing  RTOs  flexibility  to 
experiment  with  different  market 
approaches,  we  will  not  prohibit  the 
RTO  from  offering  such  products 
through  markets  that  it  may  operate. 

Finally,  with  regard  to  the  timing  of 
implementation  of  the  congestion 
management  function,  we  will  adopt 
our  proposal  to  allow  the  RTO  to  take 
up  to  one  year  after  start-up  to 
implement  market  mechanisms  for 
managing  congestion.  Most  commenters 
agree  that  some  period  of  time  is  needed 
for  implementation.  However,  a  number 


of  them  indicate  that  the  RTO  must  have 
some  form  of  congestion  management 
system  in  place  when  it  begins 
operation.  We  agree,  and  clarify  that, 
upon  start-up,  the  RTO  must  have  in 
place  effective  protocols  for  managing 
congestion  while  preserving  reliability. 
Because  the  NOPR  did  not  meike  this 
point  explicitly,  we  do  so  here. 

3.  Parallel  Path  Flow  (Function  3) 

In  the  NOPR,  the  Commission 
proposed  to  require  that  an  RTO 
develop  and  implement  procedures  to 
address  parallel  path  flow  issues  within 
its  region  and  with  other  regions. s°^  The 
Commission  noted  that  measiues  to 
address  parallel  path  flow  between 
regions  may  not  necessarily  be  in  place 
on  the  first  day  of  RTO  operation,  and 
proposed  to  allow  up  to  three  years  after 
start-up  for  this  function  to  be 
implemented. 5°*  The  Commission 
sought  comments  on  whether  such  an 
additional  implementation  time  period 
is  warranted,  and  whether  three  years  is 
an  appropriate  additional  time  period. 

Comments.  Virtually  all  commenters 
support  the  NOPR's  proposal  to  require 
that  an  RTO  develop  and  implement 
procedures  to  address  parallel  path  flow 
issues  as  a  separate  function. ^°^ 
Industrial  Consiuhers  states  that  parallel 
path  flow-related  disputes  will  diminish 
as  a  result  of  RTOs  addressing  this 
issue.508  But  PGE  notes  that 
grandfathering  existing  transmission 
contracts  may  impede  the  RTO's  ability 
to  address  loop  flow. 

Many  commenters  assert  that  parallel 
path  flow  and  congestion  management 
issues  are  closely  related  to  one  another 
since  both  the  issues  involve 
identification  of  power  flows  resulting 
from  a  specific  transaction.^"^ 
Therefore,  they  argue  that  any  solution 
to  parallel  path  flow  should  recognize 


505  7jie  terms  "parallel  path  flow"  and  "loop 
flow"  are  sometimes  used  interchangeably  to  refer 
to  the  unscheduled  transmission  flows  that  occur 
on  adjoining  transmission  systems  when  power  is 
transferred  in  an  interconnected  electrical  system. 

508FERC  Stats,  and  Regs.  1  32,541  at  33,743-44. 

'<"  See.  e.g..  ComEd,  East  Texas  Cooperatives, 
EPSA,  Industrial  Consumers,  LG&E,  NASUCA,  NSP, 
PJM,  Southern  Company  and  Williams.  However, 
Cinergy  argues  that  parallel  path  flows  should  not 
be  considered  as  a  separate  hinction  but  should  be 
considered  as  a  characteristic  under  the  scope  and 
regional  configuration  because  that  will  allow  an 
RTO  to  address  congestion  management  issues 
along  with  parallel  path  issues. 

508  Industrial  Consumers  also  notes  that  the  first 
sentence  in  the  proposed  regulation  should  be 
modified  to  read  as  "RTO  must  develop  and 
implement  procedures  to  address  parallel  path  flow 
issues  within  its  region  and  with  other  regions  in 
the  interconnection  within  which  it  resides." 
(Suggested  change  underlined) 

=°«See.  e.g..  EPSA.  Florida  Power  Corp.,  FTC. 
Georgia  Transmission.  LG&E,  Mass  Companies,  NSP 
and  PFM. 
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this  close  relationship.  For  example. 
Industrial  Consumers  believes  that  an 
RTO  can  take  preemptive  actions 
against  potential  curtailment  situations 
to  manage  congestion  resulting  from 
loading  of  chronically  constrained 
transmission  interfaces  due  to  loop 
flow.  PJM  suggests  that  the  use  of 
redispatch  solutions  like  LMP  not  only 
is  more  efficient  and  beneflcial  to  a 
competitive  market,  but  is  preferable  to 
ciulailing  transactions  under  TLR  to 
address  congestion  due  to  loop  flow. 
South  Carolina  Authority  is  convinced 
that  over  the  long  run  the  problem  of 
parallel  path  flow  needs  to  be  addressed 
as  a  planning  issue,  focusing  on 
appropriate  reinforcements  to 
constrained  transmission  lines. 

Many  commenters  recommend  that  an 
RTO  should  encompass  as  large  a  region 
as  possible  so  that  it  can  "internalize" 
most  of  the  loop  flow  within  its 
region.510  However,  others  argue  that 
the  loop  flow  issue  can  be  solved 
satisfactorily  only  if  it  is  addressed  at 
the  interconnection  level.^"  They 
believe  that  while  a  large  RTO  will 
"internalize"  most  of  the  parallel  path 
flows  within  its  region,  parallel  path 
flows  between  RTOs  will  remain.  Some 
other  commenters  are  convinced  that 
cooperative  efforts  among  regional 
entities  works  best  when  it  comes  to 
resolving  issues  such  as  parallel  path 
flow  issue.5^2  NERC  notes  that  it  is  in 
the  process  of  developing  the  needed 
information  system  to  address  the 
parallel  path  flow  issue  on  an 
interconnection  basis  and  urges  the 
Commission  to  direct  the  RTOs  to  work 
closely  with  it  to  coordinate  efforts  to 
resolve  this  issue.  Southern  Company 
and  Industrial  Consumers  support 
NERC's  initiative  in  solving  die  loop 
flow  issue.  Cleveland  states  that  the 
national  grid  should  be  viewed  as  a 
single  electrical  system  which  calls  for 
a  universal  approach  rather  than  a 
regional  approach  to  resolve  the  loop 
flow  issue.  The  universal  approach, 
Cleveland  argues,  will  not  only  improve 
the  integrity  and  reliability  of  the 
national  grid  but  also  eliminate  the  need 
for  any  policy  shift  in  the  futxu-e. 

Commenters  from  Western  System 
Coordinating  Coimcil  (WSCC)  assert 
that  the  loop  flow  issue  in  their  region 
was  solved  by  the  adoption  of  WSCC 


^'°  See,  e.g.,  LG&E,  Michigan  Commission, 
NASUCA,  New  Smyrna  Beach.  NSP,  PJM  and  South 
Carolina  Authority. 

^"  See,  e.g.,  Cleveland,  East  Texas  Cooperatives, 
Georgia  Transmission,  Industrial  Consumers,  NY 
ISO,  Southern  Company,  TEP.  Industrial 
Consumers  note  that  several  other  issues  need  to  be 
addressed  at  the  interconnection  level  and  not  at 
the  regional  level.  They  are  ATC  calculation, 
inadvertent  flows  and  congestion  management. 

5»2  Central  Maine  Reply  at  9;  NYPP  Reply  at  10. 


Flow  Mitigation  Plan  (Plan)  that 
provides  for  controlling  unscheduled 
flows  through  the  use  of  phase  shifting 
transformers. 513  SRP  suggests  loop  flow 
in  WSCC  should  continue  to  be 
addressed  at  the  WSCC  level  and  not  at 
the  RTO  level  because  WSCC  may  end 
up  with  four  or  more  RTOs.  PG&E 
recommends  that  the  establishment  of 
property  rights  such  as  FTRs  be 
explored  as  a  means  to  solve  loop  flow 
issues,  on  the  basis  that  developing 
property  rights  will  ensure  the  most 
efficient  use  of  the  transmission  lines. 
Enron/ APX/Coral  Power  urges  RTOs  in 
the  Eastern  Interconnection  to  move 
toward  the  Western  model.  NASUCA 
believes  that  RTOs  should  perform  a 
cost-benefit  analysis  of  controlling  loop 
flows  with  phase  shifting  transformers. 

Most  commenters  support  the  NOPR's 
proposal  for  an  additional 
implementation  time  period  of  three 
years  for  coordination  among  RTOs.^''' 
They  argue  that  the  proper  resolution  of 
loop  flow  presents  a  number  of  complex 
issues  that  may  require  negotiations  and 
agreements  among  neighboring  RTOs 
and  that  the  additional  time  period  will 
give  them  an  opportunity  to  coordinate 
their  efforts.  Allegheny  supports  an 
additional  time  period  for 
implementation  of  this  function  but 
urges  the  contract  path  methodology  be 
replaced  at  a  faster  pace  than  three 
years.  Industrial  Consumers  notes  that 
an  additional  time  period  of  three  years 
is  necessary  for  NERC  to  solve  the  loop 
flow  issue  at  the  interconnection  level. 
However,  Florida  Power  Corp.  and 
Florida  Commission  observe  that  the 
severity  of  parallel  path  flow  varies  from 
region  to  region  and  therefore  opposes 
setting  an  arbitrary  time  limit  for  the 
implementation  of  this  function.  Duke 
likewise  believes  that  the  deadline  for 
the  implementation  of  this  function 
should  be  determined  by  the 
Commission  on  a  case-by-case  basis. 

Commission  Conclusion.  We  reaffirm 
our  preliminary  determination  that  an 
RTO  should  develop  and  implement 
procedures  to  address  parallel  path  flow 
issues  within  its  region  and  with  other 
regions.  Most  commenters  agree  that  the 
formation  of  RTOs,  with  thefr  widened 
geographic  scope  of  transmission 
scheduling  and  expanded  coverage  of 
uniform  transmission  pricing  structures, 
provide  an  opportunity  to  "internalize" 
most,  if  not  all,  of  the  effect  of  parallel 
path  flow  in  their  scheduling  and 


s'^See,  e.g.,  PG&E,  Seattle,  SRP  and  TEP. 

"*  See,  e.g.,  Cal  ISO,  Desert  STAR,  Entergy, 
Industrial  Consumers,  NECPUC,  NERC,  NY  ISO, 
PGE,  SRP,  Tri-State,  TVA,  UtiliCorp  and  WPSC. 
Cleveland  also  argues  that  a  similar  grace  period 
should  be  given  for  the  implementation  of  function 
#  5.  (TTC  and  ATC  Calculation),  aeveland  at  14. 


pricing  process  within  a  region.  NERC 
notes  that  it  is  in  the  process  of 
developing  the  needed  information 
system  to  address  parallel  path  issues 
on  an  interconnection  basis,  and  we  will 
direct  RTOs  to  work  closely  with  NERC, 
or  its  successor  organization,  to  resolve 
this  issue.  As  noted  by  Industrial 
Consumers,  parallel  path  flow-related 
disputes  will  diminish  as  a  result  of 
RTOs  addressing  this  issue. 

Commenters  from  Western  System 
Coordinating  Coimcil  (WSCC)  state  that 
they  adopted  the  WSCC  Flow  Mitigation 
Plan  (Plan)  to  address  parallel  path  flow 
issue  in  their  region.  SRP  suggests  that 
parallel  path  flow  in  WSCC  continue  to 
be  addressed  at  the  WSCC  level  and  not 
at  the  RTO  level  because  WSCC  may 
end  up  with  more  than  one  RTO.  We 
will  not  here  make  any  judgments  on 
the  merits  of  WSCC's  Plan  as  a  solution 
for  parallel  path  flow  issues.  However, 
we  clarify  that  this  rule  does  not  prevent 
addressing  parallel  path  flow  issues  on 
a  larger-than-single-RTO  basis.  In  fact, 
we  require  RTOs  to  develop  and 
implement  procedures  for  addressing 
parallel  flow  issues  with  other  regions. 

In  the  NOPR  we  proposed  that  the 
RTO  have  measures  in  place  on  the  date 
of  initial  operation  to  address  parallel 
path  flow  issues  within  its  own  region. 
We  also  noted  that  measures  to  address 
parallel  path  flow  issues  between  RTO 
regions  may  not  necessarily  be  in  place 
on  the  first  day  of  RTO  operation.  We 
proposed  to  allow  up  to  three  years  after 
start-up  for  this  function  to  be 
implemented.  Most  commenters  support 
the  NOPR's  proposal  for  an  additional 
time  period  of  three  years.  A  few 
commenters  ^i*  prefer  a  case-by-case 
approach.  Since  severity  of  the  parallel 
path  flow  varies  from  region  to  region, 
some  parts  of  the  Nation  may  choose  to 
resolve  inter-regional  parallel  path  flow 
issues  sooner  than  the  required  three 
years.  ConsequenUy,  we  will  adopt  our 
proposal  in  the  NOPR  diat  the  RTO  have 
measures  in  place  to  address  parallel 
path  flow  issues  in  its  region  on  the  date 
of  initial  operation.  We  also  adopt  three 
years  as  an  adequate  time  period  for 
implementation  of  measures  to  address 
parallel  path  flow  issues  between 
regions. 

We  recognize  that  these  measures  to 
address  parallel  path  flows  combined 
with  the  requirement  that  the  RTO  be 
the  sole  provider  of  transmission 
services  over  facilities  that  it  owrns  or 
controls  will  eliminate  or  diminish  the 
ability  of  transmission  users  to  choose 
among  different  contract  paths  owned 
by  different  service  providers  within  the 


^'^  Florida  Power  Corp..  Florida  Commission  and 
Duke. 
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RTO  region.  H  )wever,  these  users  will 
have  the  abilit; '  to  move  power 
anywhere  witl:  in  the  RTO  at  a  single 

a  single  set  of  terms  and 
conditions.  W(  believe  this  is  pro- 
competitive  an  d  represents  one  of  the 
fundamental  b  jnefits  that  is  envisioned 
by  the  Rule.  As;  we  noted  in  the  NOPR, 

large  RTOs  that  can 
internalize  mo$t,  if  not  all,  of  the  effect 
of  parallel  path  problems  through  their 
pricing  actions  provides 
ity  to  resolve  a  major 
rn  that  has  caused 
th  the  Eastern  and 
Western  Intercbnnections  and  which  is 
a  significant  in  ipediment  to  promoting 
efficient  compi  stition  in  generation 
markets. 51^  Therefore,  in  reviewing  the 
competitive  in  plications  of  a  proposed 
RTO  applicati(  n  under  section  203,  we 
believe  that  an  y  inability  of 
transmission  customers  to  choose 
among  different  contract  path  suppliers 
within  an  RTO  will  be  outweighed  by 
their  enhanced  ability  to  reach 
numerous  buy  jrs  and  sellers  of 
electricity  thro  ughout  the  region. 

4.  Ancillary  Services  (Function  4) 

The  fourth  p  roposed  minimimi 
function  is  tha ;  the  RTO  must  serve  as 
the  supplier  of  last  resort  for  all 
ancillary  services  required  by  Order  No. 
888.51''  This  sv  pply  obligation  for  the 
RTO  is  necessi  xy  because  only  the 
single  grid  operator  will  be  able  to 
provide  certain  ancillary  services,  not 
all  transmissio  n  customers  may  be  able 
to  self-supply  some  own  generation, 
others  do  not),  and  because  it  typically 
is  more  efficient  for  the  RTO  to  provide 
some  ancillarj)  services  for  all 
transmission  u  sers  on  an  aggregated 
basis. 

In  carrying  c  ut  this  function,  the 
Commission  p  roposed  that  all  market 
participants  w  3uld  have  the  option  of 
self-supplying  or  acquiring  ancillary 
services  from  (hird  parties.  In  addition, 
the  RTO  must  have  the  authority  to 
decide  the  mil  limum  required  amounts 
of  each  ancillary  service  and,  if 
necessary,  the  locations  at  which  these 
services  must  )e  provided;  must  be  able 
to  exercise  dir  >ct  or  indirect  operational 
control  over  al  1  ancillary  service 
providers;  muiit  promote  the 
development  <  if  competitive  markets  for 
ancillary  servi  :es  whenever  feasible; 
and  must  ensi  re  that  its  transmission 
customers  hav  s  access  to  a  real-time 
balancing  mar  cet. 

Comments.  Supplier  of  Last  Resort. 
Comments  on  whether  an  RTO  should 
serve  as  a  sup  )lier  of  last  resort  are 


mixed.  A  large  number  of  commenters 
support  the  Commission's  proposal,  as 
written.^^^  Detroit  Edison  believes  that 
the  RTO  shovdd  serve  as  the  sole 
supplier  of  ancillary  services  to 
transmission  customers  and  that  the 
RTO  should  be  permitted  either  to 
purchase  services  directly  from 
generation  suppliers  or  to  purchase 
generation  resoiu-ces  for  this  purpose. 
First  Energy  believes  that  the  RTO's 
obligation  as  the^ supplier  of  last  resort 
for  ancillary  services  cannot  be 
eliminated,  since  it  is  the  basis  of 
reliability.^!^ 

On  the  other  hand,  a  few  commenters 
suggest  that  the  Commission  allow 
flexibility.  Duke  believes  that  an  RTO 
should  always  have  the  responsibility 
for  ensuring  that  transmission 
customers  have  arremged  adequate 
ancillary  service  and  that  those  services 
are  delivered.  They  suggest  that  where 
a  competitive  market  for  ancillary 
services  exists,  the  RTO  should  not  be 
required  to  provide  such  ancillary 
services  as  a  supplier  of  last  resort.^^o 
And  a  number  of  commenters  take  issue 
with  one  or  more  aspects  of  the 
proposed  requirements,  although  many 
of  these  commenters  generally  support 
the  proposal. 

For  example,  some  commenters 
suggest  that  more  information  is  needed. 
Southern  Company  suggests  that  the 
Commission  allow  MERC  to  finalize  an 
ancillary  services  policy  before 
mandating  changes  to  ancillary  service 
requirements.  5' 1  Professor  Hogan 
suggests  further  investigation  into 
developments  in  ancillary  services.^^^ 

Other  commenters  believe  that  the 
focus  of  the  proposal  should  be 
narrowed.  Los  Angeles  suggests  that  an 
RTO  should  be  the  "safety  net"  of  last 
resort  for  providing  generation-based 
ancillary  services.  As  such,  the  RTO 
would  not  play  a  significant  role  in  the 
energy  market  and  can  remain 
essentially  indifferent  to  energy  market 
issues.  PG&E  believes  that  an  RTO  could 
set  appropriate  rules  for  ancillary 
services  but  would  not  itself  procure 


'>»  See  FERC  Sti  ts.  and  Regs.  1 32,541  at  33,744. 
»"FERC  Stats.  Jnd  Regs.  132,541  at  33.744 


""  See.  e.g.,  Entergy,  Industrial  Consumers, 
NECPUC,  Cal  ISO,  EPSA,  FirstEnergy.  LG&E, 
PacifiCorp,  Empire  District,  EME,  Southern 
Company,  UtiliCorp.  PGE,  PNGC.  PSNM,  TDU 
Systems,  Nevada  Commission. 

'"See  also  Florida  Power  Corp. 

"oSee,  e.g..  NASUCA.  Seattle,  CalPX,  Mass 
Companies. 

'*'  Southern  Company  notes  that  NERC's 
Interconnected  Operations  Services  Working  Group 
is  currently  addressing  the  ancillary  services  that 
should  be  required  in  a  competitive  environment 
and  has  issued  a  proposed  policy  for  public 
comment  and  review. 

522  NWCC  recommends  that  additional  research 
regarding  the  application  of  ancillary  services  to 
wind  and  other  intermittent  generation  technologies 
be  conducted. 


such  services  from  the  marketplace 
absent  clearly  defined  emergency 
situations  or  in  its  role  as  provider  of 
last  resort.  Avista  states  that  while  a 
transitional  "supplier  of  last  resort"  role 
may  be  appropriate,  an  RTO  should 
generally  not  become  deeply  involved 
in  any  of  the  markets  for  generation 
services. 

A  nimiber  of  commenters  suggest  that 
the  obligation  to  provide  ancillary 
services  should  be  expanded  to  include 
more  or  different  sellers.  MidAmerican 
believes  that  each  control  area  should 
retain  responsibility  for  the  provision  of 
ancillary  services  and  should  be 
allowed  to  self-provide  or  acquire 
necessary  ancillary  services  in  the  most 
economical  means  it  sees  fit  to  meet 
performance  compliance  standards.  East 
Texas  Cooperatives  suggests  that  the 
Commission  require  both  transmission 
owners  and  the  RTO  to  offer  ancillary 
services  at  cost-based  rates  imless  a 
seller  can  demonstrate  a  competitive 
market  in  a  particular  ancillary  service. 
PPC  and  Desert  STAR  also  believe  that 
the  role  of  provider  of  last  resort  of 
ancillary  services  would  better  rest  with 
local  control  areas  or  independent 
generators  that  can  supply  ancillary 
services.  Steel  Dynamics  requests  that 
the  final  rule  require  generation-owning 
members  of  RTOs  to  maintain 
Commission  approved  cost-based  tariff 
schedules  for  ancillary  services.  Georgia 
Transmission  believes  that  any  RTO 
members  that  are  capable  of  providing 
ancillary  services  should  be  the 
providers  of  "first  resort,"  and  the 
ability  to  acquire  such  services  from 
different  providers  would  enhance 
competition  in  these  markets. 

While  not  specifically  objecting  to  the 
RTO  being  the  supplier  of  last  resort  for  . 
ancillary  services,  some  parties  suggest 
that  the  Commission  should  allow  other 
mechanisms  to  work.^^a  California 
Board  urges  the  Commission  to  allow 
consideration  of  other  means  for 
ensuring  that  the  need  for  ancillary 
services  is  addressed.  It  recommends 
that  the  final  rule  reflect  a  requirement 
that  the  RTO  filings  must  indicate  how 
default  provision  of  ancillary  services 
will  be  accomplished  without 
necessarily  requiring  the  RTO  to  be  the 
provider  of  last  resort.  Enron/ APX/Coral 
Power  advocates  a  form  of  performance- 
based  ratemaking  in  which  the  RTO 
would  have  an  incentive  to  perform  its 
ancillary  service  fimction  as  efficiently 
and  economically  as  possible.  Florida 
Commission  reconunends  that  an  RTO 
only  be  responsible  for  providing  non- 
competitive ancillary  services  and 


5"  See,  e.g..  CMUA,  LPPC.  California  Board,  San 
Francisco.  Oneok,  SMUD,  Avista,  Sithe,  Seattle.. 
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should  require  users  to  purchase  or  self- 
provide  the  other  competitive  services. 

Similarly,  FTC  suggests  that  the  • 
Commission  consider  arrangements  in 
which  the  RTO's  primary  role  is  to 
provide  a  market  mechanism  for 
transmission  customers  to  acquire 
ancillary  services  for  themselves.  It 
argues  that  this  method  may  reduce 
costs  by  allowing  customers  to 
customize  their  purchases  of  ancillary 
services  to  better  fit  their  specific 
needs. ^24  Some  commenters  suggest  that 
final  RTO  regulations  expressly 
recognize  the  administration  of  an 
ancillary  service  exchange  as  an 
alternative  to  the  provider-of-last-resort 
obligation  that  is  imposed  on  a  RTO 
under  the  proposed  regulations.^^s  por 
example,  ISO-NE  believes  that  a 
competitive  market  for  ancillary 
services  is  a  superior  supply 
mechanism,  and  ISO-NE  suggests  that 
the  text  of  proposed  §  35.34(j)(4)'be 
amended  to  read: 

An  RTO  must  develop  and  maintain  a 
market  or  other  contractual  arrangements  for 
the  supply  of  all  ancillary  services  required 
by  Order  No.  888,  FERC  Stats.  &  Regs. 
H  31,036  (Final  Rule  on  Open  Access  and 
Stranded  Costs),  and  subsequent  orders. 

Comments  were  also  sought  on  the 
circumstances  under  which  an  RTO's 
obligation  as  supplier  of  last  resort 
could  be  eliminated.52^  Several 
conunenters  believe  that  the  suppUer  of 
last  resort  obligation  can  be  eliminated 
once  a  viable  competitive  market 
develops  within  the  RTO  region.^^?  por 
example,  WPSC  suggests  that  an  RTO 
must  continue  to  fulfill  the  role  of 
supplier  of  last  resort  for  these  services 
or  a  power  exchange  must  be  available 
to  supply  these  services.  WPSC  believes 
that  it  would  be  difficult  to  predict  the 
circumstances  under  which  the  market 
for  ancillary  services  is  sufficiently 
robust  that  the  RTO's  role  as  suppUer  of 
last  resort  may  be  eliminated.  WPSC 
believes  that  it  would  be  a  mistake  to 
eliminate  that  role  in  any  market  where 
the  generation  market  concentration 
levels  as  measured  by  the  Herfindahl- 
Hirschman  Index  exceed  1,800.  TDU 
Systems  states  that  it  is  not  aware  of  a 
market  in  any  of  the  ancillary  services 
that  is  now  sufficiently  competitive  to 
warrant  elimination  of  an  ancillary 
service  from  this  obligation.  However, 
TDU  Systems  acknowledges  that  there 
may  never  be  a  competitive  market  for 
certain  ancillary  services  and  that  an 
alternative  mechanism  must  be  created. 


52<  See  also  Empire  District. 
5"  See.  e.g..  Cinergy,  APX.  EAL,  NY  ISO,  JEA. 
526 FERC  Stats,  and  Regs.  1 32.541  at  33,745. 
5"  See,  e.g.,  WPSC,  APS,  Florida  Commission, 
Duke. 


The  NOPR  also  asked  for  comments 
on  whether  a  different  set  of  ancillary 
services  requirement  for  RTOs  is  needed 
because  RTOs  will  not  own  generating 
resources.  Comments  on  this  issue  were 
mixed. 

Sithe  and  several  other 
commenters  '^^  generally  believe  the 
Commission's  initial  set  of  guidelines 
on  ancillary  services  is  reasonable,  and 
that  a  new  set  of  ancillary  services 
requirements  for  RTOs  is  imnecessary. 
LG&E  adds  that,  as  already  is  the  case 
under  the  open  access  tariff,  an  RTO 
should  be  allowed  to  choose  to  add  to 
the  list  of  ancillary  services  in 
recognition  of  local  or  regional 
conditions.  MidAmerican  believes  that 
while  no  additional  or  revised  ancillary 
services  are  required,  an  RTO  must 
ensiue  that  sufficient  transmission 
capacity  is  available  to  allow  delivery  of 
backup  supply,  planning  reserves  and 
the  existing  six  ancillary  services. 

On  the  other  hand,  Los  Angeles 
believes  that  a  different  set  of  ancillary 
services  requirements  than  those 
required  currently  from  a  vertically 
integrated  utility  should  apply  to  an 
RTO  which  does  not  own  generation 
resoiut:es.  They  envision  an  ultimate 
industry  structure  of  complete 
desegregation  of  generation  and 
transmission  assets  so  that  any  incentive 
(either  real  or  perceived)  for  the 
transmission  provider  to  act  in  a 
discriminatory  manner  is  eliminated. 

NSP  requests  that  the  Commission 
refer  to  the  draft  NERC  policy  that 
discusses  the  role  of  an  operating 
authority  as  an  unbundled  procurement 
agent  for  community  ancillary  services. 
They  describe  this  document  as  a  good 
"guidepost"  for  the  Commission  to 
follow  in  the  RTO  NOPR,  and  for  the 
establishment  of  additional  ancillary 
services  such  as  system  blackstart  and 
frequency  responsive  reserve.^^^  Desert 
STAR  and  Cal  ISO  agree  that  additional 
blackstart  ancillary  service  may  be 
required.  TDU  Systems  believes  that 
RTOs  should  be  required  to  offer  backup 
service  and  an  additional  load  following 
service.  It  describes  backup  service  as 
required  to  meet  contingencies  diuing 
periods  following  those  covered  by  the 
OATT's  reserve  services,  and  load 
following  service  as  required  to 
complement  the  OATT's  minute-to- 
minute  regulation  service  with  a  service 
matching  hour-to-hour  variations  in 
load.  Industrial  Consiuners  recommends 
that  the  Commission  remove  Schedule  4 
(energy  imbalance  service)  from  any 
tariff  administered  by  an  RTO.  They 


suggest  that  this  service  be  provided  by 
the  real-time  balancing  market  as 
proposed  in  the  NOPR. 

Self-Supply  Option.  Nearly  all  who 
commented  on  the  self  supply  option 
generally  agree  that,  where  feasible,  all 
market  participants  should  have  the 
option  of  self-supplying  or  acquiring 
ancillary  services  from  third  parties.  53o 
Some  commenters  strongly  endorse  the 
self-supply  model.  For  example,  APS 
believes  that  it  should  be  the  aim  of  the 
RTO  to  have  each  transmission 
customer  self-supply  its  generation- 
related  ancillary  service  requirements  to 
the  fullest  extend  practical.  Los  Angeles 
suggests  that  the  role  of  the  RTO  should 
be  limited  to  ensuring  that  the 
transmission  customer  has  adequately 
provided  for  the  necessary  ancillary 
services  for  each  transaction,  and  the 
RTO  provide  such  services  only  in  the 
event  of  non-compliance.  It  believes  that 
the  RTO  should  develop  specific  rules 
and  protocols  that  would  support  the 
self-provision  of  ancillary  services. 
Some  commenters,  including  PJM/ 
NEPOOL  Customers  and  LG&E,  suggest 
that  it  is  important  for  the  development 
of  a  competitive  market  in  ancillary 
services  that  RTO  customers  not  be 
required  to  purchase  them  from  the 
RTO,  and  that  an  RTO  must  not  prohibit 
or  interfere  with  the  ability  of  all  market 
participants  to  have  the  option  of 
acquiring  competitive  ancillary  services 
or  providing  such  services  through  buy/ 
sell  transactions  from  customer-owned 
generation. 

On  the  other  hand,  FirstEnergy  states 
that  the  Commission  should  be  very 
cautious  that  policies  that  encoiu^ge 
self-supply  of  ancillary  services  do  not 
compromise  the  very  ability  of  the  RTO 
to  ensiu"e  reUable  and  secure  network 
operation.  It  maintains  that  the 
provision  of  "self-supplying"  ancillary 
services  is  untested,  the  infrastructure 
needed  is  as  yet  imdeveloped,  and  the 
process  of  providing  them  could 
potentially  lead  to  abuses.  FirstEnergy 
identifies  this  issue  as  one  of  the 
reasons  that  NERC  is  pushing  for 
mandatory  compliamce  requirements. ^^^ 
It  believes  that  an  RTO  must  have  the 
ability  to  evaluate  and  accept/approve 
those  NERC-certified  sources  that 
reliably  contribute  to  support  the  grid. 

Authority  to  Determine  Amoimts  and 
Location  of  Ancillary  Services.  Most 
commenters  generally  support  the 
proposal  that  the  RTO  have  the 


"  See,  e.g.,  HOE.  TDU  Systems,  Cal  ISO,  Duke, 
Tri-State. 
528  See  also  Eric  Hirst. 


"0  See,  e.g..  CMUA.  Cal  ISO,  LG&E,  PG&E.  PfMJ 
NEPOOL  Customers,  PPC,  APX,  Metropolitan, 
MidAmerican,  NSP,  Seattle,  SMUD,  Desert  STAR. 
TDU  Systems,  Tri-State. 

*3t  FirstEnergy  notes  that  NERC  is  developing 
certification  and  verification  criteria  for  ancillary 
service  providers. 
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authority  to  deter  nine  the  quantities 
and,  where  appropriate,  the  location  at 
which  ancillary  services  must  be 
provided. 532  In  addition,  CMUA 
suggests  that  the  STO  be  responsible  for 
enforcing  compliance  with  established 
standards.  J 

PJM/NEPOOL  qustomers  requests  that 
RTO  decisions  regarding  the  amounts 
and  locations  of  ancillary  services 
consider  both  staMeholder  input  and 
NERC  standards.  It  believes  that  this 
requirement  would  ensure  that  the  RTO 
does  not  impose  unnecessarily  high 
ancillary  service  obligations  that  will 
inhibit  the  operat^n  of  the  competitive 
market,  hi  addition.  PJM/NEPOOL 
Customers  asks  that  the  Commission 
ensure  that  the  RTO  exercises  this 
authority  only  to  the  extent  necessary 
for  reliability  purttoses,  since  decisions 
regarding  ancillar  i  services  could 
impact  the  compe  titive  electricity 
supply  market. 

NYPP  requests  ihat  the  RTO's 
authority  not  be  exclusive.  It  suggests 
that  properly  constituted  local  and 
regional  reliability  councils  authorized 
by  FERC  should  l^ve  the  authority  to 
establish  criteria  Necessary  to  maintain 
the  reliability  of  the  transmission 
system  including  uie  reliability  of 
discrete  locations! 

Duke  notes  thatjthe  Commission  has 
previously  recognized  NERC's 
leadership  role  injdeveloping  concepts 
in  the  area  of  ancillary  services.^sa  it 
encourages  the  Commission  to  recognize 
and  adopt  NERC '3  development  of 
ancillary  service  (definitions  and 
reliability  standards.  ^3* 

Industrial  Consumers  and  Steel 
Dynamics  request  that  the  Commission 
first  approve  the  standards  by  which  the 
RTO  determines  the  requirements.  They 
requests  that  thesf  standards  include 
the  development  ^f  "metrics,"  i.e., 

of  measurement  such 
ce  of  each  service  can 
tion.  Industrial 
ends  modifying  the 
requirement  to  ensure  seamless 
application  betwe  9n  midtiple  RTOs  and 
for  transactions  ti  at  only  go  through  an 
RTO.  It  suggests  aiding  an  additional 
requirement  to  §  2  5.34(j)(4)(ii): 

The  Regional  Trai  ismission  Organization 
must  support  the  m;  nimum  required 
amounts  of  each  anc  illary  service  for 
transactions  betwee  i  itself  and  other 
Regional  Transmiss  on  Organizations  in  the 
interconnection  anq  through  itself. 


standardized  luii 
that  the  perform 
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Control  Over  Ancillary  Services 
Providers.  All  commenters  that 
commented  on  this  subject  believe  that 
the  RTO  should  be  able  to  exercise  some 
operational  control,  either  directly  or 
indirectly,  over  any  supplier  of  ancillary 
services.'^s  SMUD  supports  the  RTO 
establishing  well  documented  and 
specific  operating  criteria  and  the  ability 
to  require  compliance  with  such 
operating  criteria,  including  monetary 
penalties  and  commission-approved 
sanctions.  JEA  believes  that  this  control 
should  be  exerted  only  where  pre- 
existing contractual  rights  are 
established.'^* 

Some  commenters  would  broaden  the 
requirement.  For  example,  FirstEnergy 
is  concerned  that  limiting  the  RTO's 
control  to  ancillary  services  providers 
rather  than  all  generation  located  within 
the  RTO  may  compromise  the  RTO's 
ability  to  operate  the  transmission 
system  reliably  ..It  suggests  that  the 
Commission  allow  a  greater  flexibility 
for  the  RTO  and  all  generation  owners 
located  within  the  RTO  to  develop  an 
agreement  for  provision  of  ancillary 
services  through  the  RTO  that  provides 
for  the  necessary  requirements  for 
volimtary  generation  participation  in 
the  ancillary  services  market  including 
operational  control  if  appropriate,  and 
the  necessary  requirements  for  calling 
on  ancillary  services  from  connected 
generation  necessary  for  the  reliable 
operation  of  the  transmission  system. 

On  the  other  hand,  PJM/NEPOOL 
Customers  suggest  that  the  RTO  control 
be  limited  to  those  providers  that  the 
RTO  will  rely  on  to  fulfill  its  obligation 
as  supplier  of  last  resort  for  ancillary 
services.  It  claims  that  control  over 
additional  generators  is  unnecessary 
and  may  affect  the  operation  of  the 
competitive  market. 

Metropolitan  recommends  that  the 
Commission  allow  RTO  indirect  control 
of  existing  large  hydroelectric  plants  to 
protect  and  facilitate  use  of  existing 
systems  that  have  been  operational  for 
a  substantial  period  of  time  and  to 
preserve  the  integrity  of  the  FERC  hydro 
license.  It  states  that  allowing  indirect 
control  would  eliminate  the  need  for 
costly  installation  of  software  and 
infrastructure.''^ 

Promote  Competitive  Markets  for 
Ancillary  Services.Most  commenters 
support  the  proposal  in  the  NOPR  that 
RTOs  promote  competitive  markets  for 
ancillary  services."*  Seattle  suggests 
that  the  RTO  provide  incentives  to 


■>"  See,  e.g.,  PJM,  Cal  ISO,  Florida  Power  Corp., 
Cinergy,  Los  Angeles,  PSNM,  SMUD,  Duke. 

"*  See  also  Cinergy. 

■<"  See  also  NYPP,  PSNM. 

"•See,  e.g.,  FTC,  LPPC,  Avista.  APX,  PJM/ 
NEPOOL  Customers,  Seattle. 


ensure  a  robust,  transparent  market  with 
many  buyers  and  sellers  of  ancillary 
services.  PJM/NEPOOL  Customers  states 
that  it  is  important  that  the  RTO  not 
impede  the  development  of  competitive 
markets  for  ancillary  services  and  that 
the  RTO  actually  facilitate  the 
development  of  these  markets.  However, 
it  stresses  that  the  RTO  and  incumbent 
transmission  owners  should  not  be 
permitted  to  have  market-based  rates  for 
ancillary  services  until  a  viable 
competitive  market  for  such  services 
develops. ''' 

Sithe  advocates  that  the  final  rule 
grant  RTOs  the  authority  to  administer 
spot  markets  for  ancillary  services  and 
establish  rules  obligating  all  participants 
to  meet  uniform  requirements.  PG&E 
believes  that  the  RTO  should  not  be  the 
sole  purchaser  of  ancillary  services. 
Instead,  it  should  facilitate  the 
development  of  bilateral  markets  for  as 
many  of  the  ancillary  services  as 
possible,  thereby  allowing  market 
participants  to  self-provide  those 
ancillary  services. 

Access  to  Real-Time  Balancing 
Markets.  In  the  NOPR,  the  Commission 
proposed  that  an  RTO  must  ensure  that 
its  transmission  customers  have  access 
to  a  real-time  balancing  market.  We 
proposed  that  the  RTO  must  either 
develop  and  operate  such  markets  itself 
or  ensure  that  this  task  is  performed  by 
another  entity  that  is  not  affiliated  with 
any  market  participant.  The 
Commission  noted  that  although 
system-wide  balancing  is  a  critical 
element  of  reliable  short-term  grid 
operation,  this  does  not  necessarily 
require  that  there  be  a  moment-to- 
moment  balance  between  the  individual 
loads  and  resources  of  bilateral  traders 
and  load-serving  entities  and  the 
schedules  and  actual  production  of 
individual  generators.  We  also  noted 
that  unequal  access  to  balancing  options 
for  individual  customers  can  lead  to 
imequal  access  in  the  quality  of 
transmission  service  available  to 
different  customers,  and  that  this  could 
be  a  significant  problem  for  RTOs  that 
serve  some  customers  who  operate 
control  areas  and  other  customers  who 
do  not.  The  Commission  proposed  to 
give  RTOs  considerable  discretion  in 
how  a  real-time  balancing  market  would 
be  operated. 

We  invited  comments  on  the  use  of     *' 
market  mechanisms  to  support  overall 
system  balancing  and  imbalances  of 
individual  transmission  users.  In 
addition,  we  invited  responses  to  the 
following  questions.  Is  it  feasible  to  rely 
on  markets  to  support  a  function  that  is 
so  time-sensitive?  Can  such  markets  be 


"'See  also  TDU  Systems. 
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made  to  function  efficiently  if  the  RTO 
is  not  a  control  area  operator?  For  the 
imbalances  of  individual  transmission 
customers,  should  a  distinction  be  made 
betwjeen  loads  and  generators?  Should 
customers  have  the  option  of  pajang  for 
all  imbalances  in  such  a  market  or  only 
imbalances  within  a  specified  band? 

Several  commenters  hold  the  view 
that  it  is  indeed  feasible  to  rely  on 
markets  to  support  a  balancing  function 
that  is  time-sensitive, ^''o  and  meiny  agree 
that  access  to  a  real-time  balancing 
market  would  be  of  considerable  benefit 
to  market  participants. ^^i  NERA  claims 
that  technical  logic  dictates  that  an 
electricity  system  have  a  central  process 
to  co-ordinate  real-time  physical 
operations.  NERA  argues  that  to  the 
extent  that  this  process  is  not  based  on 
markets,  it  must  be  based  on  less 
efficient  command-and-control 
methods.  NERA  also  claims  that 
economic  and  commercial  logic  requires 
that  a  commodity  market  have  short- 
term  trading  arrangements  to  bring 
market  positions  into  agreement  with 
physical  reality,  and  argues  that  to  the 
extent  that  market  trading  does  not 
reflect  physical  reality,  some  non- 
market  process  must  close  the  gap 
between  the  market  and  reality.  NERA 
asserts  that  these  two  propositions 
imply  that  the  best  way  to  maximize  the 
role  of  the  market  and  minimize  the  role 
of  non-market  processes  is  to  base  real- 
time physical  operations  on  a  spot 
market  and  to  allow  market  participants 
to  use  this  market  for  commercial 
purposes  to  the  extent  they  find  this 
useful. 

Enron/ APX/Coral  Power  states  that 
access  to  a  real-time  energy  balancing 
market  is  central  to  assuring 
comparability  in  open  access,  and 
hidustrial  Consumers  beUeves  that  this 
proposal  is  the  beginning  of  a  much 
needed  "paradigm  shift"  in  the  manner 
in  which  ancillary  services  are  defined 
and  provided  in  the  marketplace.  Eric 
Hirst  states  that  implementation  of  a 
real-time  balancing  market  would 
permit  FERC  to  eliminate  the  Order  No. 
888  requirement  that  transmission 
providers  offer  an  energy  imbalance 
service  to  transmission  customers.  He 
argues  that  elimination  of  energy 
imbalance  service,  with  its  awkward 
and  arbitrary  deadband  and  penalty 
payments,  would  be  a  pro-competitive 
change.  Professor  Hogan  claims  that 
without  an  efficient  spot  market  and  the 
associated  transparent  spot  prices,  it 


will  be  much  more  expensive  and 
difficult  to  arrange  balancing  and 
settlement  for  the  increasing  number  of 
retail  access  programs  in  the  states.  East 
Texas  Cooperatives  agrees  that  real-time 
balancing  markets  are  desirable  but 
believe  that  simply  commanding  RTOs 
to  promote  the  development  of 
competitive  markets  for  ancillary 
services  provides  no  incentive  for  the 
RTO  and  its  members  to  do  so. 

Also,  two  commenters  argue  that 
access  to  real-time  balancing  markets 
would  eliminate  some  significant 
barriers  to  entry  for  non-traditional 
resources  such  as  renewable  and 
distributed  energy. 5^-  In  particular,  EPA 
notes  that  providing  such  access  would 
eliminate  arbitrary  energy  imbalance 
penalties  that  are  a  major  barrier  to 
intermittent  resources  such  as  wind  and 
solar  energy. 

Some  commenters  believe  that  the 
RTO  itself  should  develop  and  operate 
a  real-time  balancing  market.*'*^  PJM/ 
NEPOOL  Customers  believe  that  the 
development  of  such  a  market  is  an 
essential  function  of  the  RTO  that  will 
facilitate  the  further  development  of 
retail  competitive  supply  markets.  PJM 
states  that  a  real-time  balancing  market 
can  best  be  provided  through  a  power 
exchange  operated  by  an  RTO. 
Commenters  are  divided  as  to  whether 
the  development  of  a  real-time 
balancing  market  requires  that  the  RTO 
be  a  control  area  operator.  Several 
believe  that  such  markets  are  possible 
whether  or  not  the  RTO  operates  a 
control  area.^*^  hideed,  MidAmerican 
believes  that,  to  function  efficiently, 
these  markets  normally  must  operate  in 
a  region  that  is  larger  than  a  typical 
control  area.  However,  others  take  an 
opposite  view.*^'  FirstEnergy,  for 
example,  argues  that  the  timing, 
dispatch  and  telecommunications 
infrastructure  needed  to  operate  a  real- 
time balancing  niarket  today  can  only  be 
done  by  a  control  area  operator  and  then 
only  for  a  combined  load  within  a 
control  area  with  ample  generation 
resources  under  automatic  generation 
control. 

Some  conmienters  provide  detailed 
recommendations  regarding  the  rules 
that  should  govern  the  RTO's  operation 
of  real-time  balancing  markets. '^^ 
Professor  Hogan  notes  that  the  complex 
network  interactions  in  an  electric  grid 
require  that  there  be  an  entity  that  can 
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provide  certain  critical  coordinating 
services,  and  that  the  most  obvious 
example  of  such  services  is  energy 
balancing.  He  states  that  the  operator 
should  offer  an  energy  balancing 
redispatch  service  where  market 
participants  can  make  offers  to  buy  and 
sell  energy. 

He  believes  that  the  best  approach 
would  be  to  run  the  balancing  market  as 
a  "bid-based,  security-constrained 
economic  dispatch"  with  voluntary 
participation  by  generators  and  loads. 
Professor  Hogan  emphasizes  that  the 
RTO  must  not  reject  voluntary  bids, 
stating  that  the  natural  extension  of 
open  access  and  the  principles  of  choice 
would  suggest  that  participation  in  the 
coordinated  bedancing  market  offered  by 
the  operator  should  be  voluntary.  He 
states  that  market  participants  can 
evaluate  their  own  economic  situation 
and  make  their  own  choice  about 
participating  in  the  operator's  economic 
dispatch  or  finding  similar  services 
elsewhere.  He  believes  that  any  other 
rule  would  require  some  form  of 
discrimination,  and  adds  that  there 
should  be  a  strong  burden  of  proof  for 
those  who  argue  that  it  is  necessary  to 
restrict  voluntary  bids,  or  discard 
consideration  of  some  bids.  Professor 
Hogan  claims  that  experience  in  PJM 
and  elsewhere  shows  that  his  suggested 
approach  can  work. 

However,  several  commenters  take  a 
very  different  view,  claiming  that  the  " 
development  of  a  real-time  balancing 
market  is  not  a  viable  option.*^'  For 
example,  FirstEnergy  is  concerned  that 
a  real-time  balancing  market  is  not 
practical  to  implement.  It  claims  that 
transmission  customers  do  not  yet  have 
the  real-time  metering  and  associated 
commiuiication  needed  to  dispatch  and 
match  fluctuating  loads  to  generation. 
FirstEnergy  argues  that  it  would  be 
much  better  to  tie  this  service  to  the 
NERC  effort  of  certifying  ancillary 
service  providers  for  control  of 
generation,  and  activate  the  service 
when  the  technology  and  installation 
can  be  accommodated.  Seattle  states 
that  it  performs  its  own  real-time  energy 
balancing  and  expects  to  continue  to  do 
so.  Seattle  opposes  adding  this  function 
to  an  RTO  because  Seattle  believes  it 
will  increase  the  overhead  costs  of  the 
organization.  Seattle  believes  that 
market  participants  that  require  this 
service  should  contract  with  third 
parties  that  stand  ready  to  provide  it. 
Florida  Power  Corp.  states  that,  given 
the  complexity  of  implementing  short 
term  transmission  service  in  general,  it 
is  difficidt  to  imagine  that  a  market  for 
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energy  imbalance  service  could  be 
developed.  It  argues  that  if  the  market 
is  limited  to  the  generators  needed  for 
control,  the  development  of  market 
mechanisms  will  depend  on  resolving 
issues  such  as  the  mitigation  of 
potential  market  power.  Florida  Power 
Corp.  suggests  th^t  an  RTO  could 
contract  with  generators  to  perform  this 
balancing  function  using  a  mechanism 
that  is  market-likp  in  that  generators 
would  be  selected  based  on  their  bids  to 
perform  the  function  over  some 
designated  period  of  time,  albeit  not  on 
an  hourly  basis. 

Several  commyters  believe  that 
control  areas  or  RTOs  should  not  be  the 
sole  provider  of  ^ergy  imbalance 
services,*^  whila  others  argue  that  the 
role  of  RTOs  shoi^ld  be  limited  to  that 
of  a  supplier  of  l^t  resort.  ^^  UtiliCorp 
states  that,  in  addition  to  serving  as  a 
supplier  of  last  rasort,  the  RTO  must 
ensiire  public  acdess  to  real-time 
balancing  information.  SMUD  argues 
that  any  burden  (^  the  RTO  that  falls 
outside  of  the  cone  function  of  ensuring 
regional  transmission  reliability  will 
add  cost  and  complexity  to  an  already 
costly  and  complex  endeavor.  SMUD 
recommends  that]  the  Commission 
should  limit  its  focus  on  generation  to 
the  role  that  generation-related  service 
plays  in  promoting  reliable 
transmission.  De^rt  STAR  and 
FirstEnergy  believe  that  the  Commission 
should  give  deference  to  RTOs  regarding 
the  development  }f  markets  for  real- 
time balancing. 

FirstEnergy  Deljeves  that,  ultimately, 
ancillary  service  provision  must  be 
based  on  a  free-nnrket  pricing 
mechanism,  and  Southern  Company 
believes  that  if  a  leal-time  balancing 
market  is  desired  |in  a  region,  it  will 
develop  without  k  mandate.  FirstEnergy 
asserts  that  the  dotrimental  effects  of 
regulated  and  capped  ancillary  service 
markets  have  beeD  observed  in  the 
California  and  PJlU  markets.  Also,  APX 
believes  that  the  ( Commission  should  let 
the  market,  not  tqe  RTO,  provide  the 
trading  arrangements  in  the  power 
industry.  APX  asserts  that  efficiency  in 
the  competitive  n  larket  comes  from  the 
de-centralized  traHing  activity  of  self- 
interested  buyers  land  sellers,  and  that 
competition  will  develop  further  when 
market  participants  self-provide  their 
ancillary  services  which  they  acquire  in 
forward  contract  markets.  In  APX's 
view,  the  RTO  should  not  provide  a 
centrally  optimizi  id  dispatch  because  a 
central  dispatch  \irill  discourage,  if  not 
eliminate,  the  cor  imitment  of  forward 
contracts  in  the  ei  lergy  market  and 
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replace  the  price  discovery  of  forward 
markets  with  ex  post  pricing.  To  the 
extent  that  the  RTO  must  acquire 
ancillary  services,  including  balancing 
services,  APX  believes  that  the  RTO 
should  acqiiire  them  from  a  market 
created  by  market  participants,  and  not 
create  its  own  markets.  NERA,  however, 
states  that  this  argument  ignores  the  fact 
that  preventing  the  ISO  from  operating 
balancing  markets  does  not  eliminate 
the  network  interactions  and  real-time 
events  that  are  inherent  in  any 
electricity  network.  Rather,  according  to 
NERA,  it  merely  forces  the  ISO  to 
manage  these  interactions  and  events  by 
less  efficient  and  more  intrusive  non- 
market  means.  NERA  contends  that  if 
the  objective  really  is  to  maximize  the 
role  of  competitive  market  forces  and 
minimize  the  extent  to  which  the 
monopoly  ISO  determines  the  outcome, 
the  ISO  should  operate  market-clearing 
mechanisms  that  reflect  network 
interactions  and  real-time  events  as 
acciirately  as  possible.  Similarly,  ISO- 
NE  claims  that  it  does  not  understand 
how  operating  a  market  in  which  (as  in 
New  England,  ciurently)  an  RTO  does 
not  buy  and  sell  the  pertinent 
commodities  can  constitute  "taking  a 
position"  in  those  markets  such  that  its 
operation  is  perceived  as  biased.  ISO- 
NE  believes  that  because  it  does  not 
own  market  assets  or  commodities,  an 
ISO-type  RTO  is  exceptionally  well 
situated  to  run  a  fair  and  non- 
discriminatory market.  ISO-NE  states 
that  the  linkages  among  transmission 
operation/dispatch,  generation 
commitment/dispatch,  and  economic 
and  market  forces  strongly  support  the 
integration  of  a  physical  market  with  an 
RTO's  operations.  Nevertheless,  ISO-NE 
states  that  other  financial  power  markets 
are  welcome  and  can  co-exist  in  the 
same  region  with  an  RTO  market. 

Several  commenters  offered  their 
views  as  to  whether  unequal  access  to 
balancing  options  leads  to  unequal 
access  in  the  quality  of  transmission 
service  available  to  different  customers, 
and  whether  this  is  a  significant 
problem  when  RTOs  serve  some 
customers  that  operate  control  areas  and 
other  customers  that  do  not.^^"  A 
number  of  commenters  believe  that  the 
present  system  does  lead  to  undue 
discrimination.^^'  Enron/ APX/Coral 
Power  states  that  both  the  NERC  and  pro 
forma  tariff  rules  are  inequitable  and 
discriminatory  in  that  large  customers 
rarely  will  be  significantly  out  of 
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balance  due  to  the  law  of  large  numbers. 
Enron/ APX/Coral  Power  states  that  such 
customers  are  given  great  flexibility  to 
balance  their  scheduled  deliveries  and 
load,  while  smaller  customers  are  much 
more  likely  to  exceed  the  1.5  percent 
deviation  band,  making  them 
immediately  subject  to  penalties.  Enron/ 
APX/Coral  Power  believes  that  by 
offering  real-time  balancing  to  all 
transmission  customers,  the  NOPR 
promises  to  redress  this  inequity.  TDU 
Systems  recommends  that,  pending  the 
development  of  competitive  balancing 
markets,  the  existing  inequity  between 
control  area  operators  and  odier  users  be 
partially  redressed  by  enlarging  the 
deadband  for  unbalances  to  be  repaid  or 
received  in  kind  to  no  less  than  five 
percent  of  scheduled  amoimts.  It  also 
recommends  that  the  penal  character  of 
these  charges  should  be  reduced  to  a  ten 
percent  premium,  except  in  cases  of 
abuse. 

PJM/NEPOOL  Customers  argue  that, 
to  the  extent  current  control  area 
operators  wish  to  maintain  access  to 
inadvertent  energy  accounts  to  pay  back 
imbalances  and  avoid  penalties,  other 
transmission  customers  must  have  the 
same  opportunity.  In  the  alternative,  it 
recommends  that  all  users  be  required 
to  cash-out  through  the  RTO  balancing 
process.  Utility  Engineers  recommends 
implementing  a  pricing  plan  for 
inadvertent  interchange  by  participants 
of  the  RTO,  where  the  price  for 
inadvertent  interchange  is 
geographically  differentiated  to  reflect 
losses  and  constrained  transmission 
paths.  They  claim  that  such  a  pricing 
plan  would  need  a  continuous  auction, 
which  could  be  achieved  through 
establishing  a  pricing  formula. 

With  regard  to  providing  access  to 
inadvertent  energy  accounts,  other 
commenters  argue  that  there  are  valid 
reasons  for  distinguishing  between 
customers  that  are  control  areas  and 
those  that  are  not.  FirstEnergy  argues 
that  no  other  entity,  other  than  control 
areas,  can  or  should  have  that  access  to 
inadvertent  accoimts.  It  claims  that,  if 
market  participants  are  provided  with 
the  authority  to  "go  inadvertent"  as 
control  area  operators  currently  have, 
the  strain  on  the  grid  would  drastically 
degrade  system  reliability,  requiring 
much  higher  reserve  capacity 
requirements.  FirstEnergy  believes  that 
marketers  would  "borrow"  from  the  grid 
during  high  price  time  periods  and 
make  whole  on  their  borrowing  during 
low  price  time  periods,  thus  distorting 
the  true  price  signal.  Florida  Power 
Corp.  notes  that  in  addition  to  balancing 
generation  against  load,  control  area 
balancing  also  includes  a  requirement 
for  contributing  to  the  maintenance  of 
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system  frequency.  In  contrast,  it  notes 
that  the  non-control  area  transmission 
customer's  balancing  requirement  is 
limited  to  the  directly  measured  load  it 
serves.  Florida  Power  Corp.  also  claims 
that,  if  a  system  of  pajnments  was 
substituted  for  the  inadvertent  payback 
system  presently  used,  control  area 
operators  would  simply  be  circulating 
Icirge  siuns  of  dollars  between 
themselves  to  accomplish  the  same 
result  at  a  higher  administrative  cost. 
LG&E  suggests  that  the  Commission 
treat  such  technical  issues  separate  from 
the  RTO  NOPR  and  work  in  conjunction 
with  NERC's  parallel  efforts  in  this  area. 
Also,  Florida  Commission  believes  that 
inadvertent  energy  accounting  between 
control  areas  should  continue  to  be 
allowed  within  the  operating  standards 
of  MERC. 

With  regard  to  any  requirement  that 
loads  and  resoinces  must  be  in  balance 
from  moment-to-moment,  Professor 
Hogan  and  Eric  Hirst  believe  there  is  no 
need  for  individual  loads  and 
generation  to  balance  their  schedules 
separately,  and  PJM/NEPOOL 
Customers  states  that  balancing  should 
be  required  only  to  ensure  that 
generators  deliver  the  amount 
scheduled  and  committed.  Professor 
Hogan  argues  that  individual  balancing 
requirements  both  complicate  the  task 
for  the  RTO  and  provide  a  device  to 
reinforce  market  power.  Eric  Hirst  states 
that  the  RTO's  costs  of  providing  or 
absorbing  imbalance  energy  should  be 
charged  equitably  to  those  that  under- 
generate  and  over-consume,  with 
compensation  to  those  that  over- 
generate  and  under-consume.  He  states 
that  this  will  result  in  charges  and 
payments  netting  roughly  to  zero  in 
each  hotu.  However,  Enron/ APX/Coral 
Power  believes  that  any  RTO  proposal 
should  include  development  of  an  ex 
post  energy  balancing  market  in  which 
buyers  and  sellers  are  given  a  finite 
amoimt  of  time  after  the  market  has 
closed  to  find  others  with  offsetting 
positions. 

Regarding  the  imbalances  of 
individual  transmission  customers, 
commenters  disagree  as  to  whether  a 
distinction  should  be  made  between 
loads  emd  generators.  MidAmerican  and 
Florida  Power  Corp.  believe  that  loads 
and  generators  should  be  treated 
differently.  MidAmerican  contends  that 
it  is  much  easier  to  control  generators 
than  it  is  to  control  load,  and  in  the 
futiu'e  managing  imbalances  will 
become  more  complex  in  that  control 
from  the  load-side  will  involve  the 
response  of  potentially  thousands  of 
entities  that  may  or  may  not  respond  as 
quickly  as  central  generation. 
MidAmerican  states  that  a  distinction 


exists  between  loads  and  generators 
both  in  magnitude  and  response  time. 
Florida  Power  Corp.  claims  that  load 
and  generators  are  not  always  similarly 
situated.  It  states  that  the  natiue  of 
energy  imbalance  service  depends  on 
whether  a  generator  and  the  load  that  it 
serves  are  in  the  same  control  area  or  are 
in  different  control  areas.  Eric  Hirst, 
TDU  Systems,  and  Duke  believe  that,  in 
general,  the  market  rules  and  principles 
should  be  the  same  or  comparable  for 
generators  and  loads,  although  TDU 
Systems  believes  that  loads  may  be  less 
likely  than  generators  to  abuse  the 
system  by  leaning  on  it.  Eric  Hirst  states 
that  the  use  of  imbalance  markets  would 
eliminate  the  asynunetry  between 
generation  and  load  in  FERC's 
definition  of  energy  imbalance. 

Finally,  the  NOPR  also  asked  whether 
customers  should  be  able  to  pay  for  all 
imbalances  in  a  market  or  only 
imbalances  within  a  specified  band. 
Duke  believes  that  it  is  appropriate  to  let 
the  market  participants  determine  how 
imbalances  will  be  determined  and 
paid.  PJM/NEPOOL  Customers  believes 
that  the  RTO  should  provide 
transmission  users  with  as  many  service 
offerings  as  possible,  including  the 
ability  to  opt  for  different  balancing 
pricing  proposals.  Florida  Power  Corp., 
however,  believes  that  there  should  only 
be  one  method  of  settling  the  imbalance 
market.  It  claims  that  complexity  and 
opportunities  for  gaming  increase  with 
options  for  settlement. 

MidAmerican  believes  that 
transmission  customers  should  pay  for 
all  energy  imbalances  caused  by  the 
mismatch  of  scheduled  energy  and 
actual  load.  It  recommends  that 
imbalance  charges  be  based  on  market 
prices  at  the  time  the  imbalance 
occurred,  and  should  include  a  penalty, 
in  appropriate  circumstances,  to  deter 
future  imbalances.  MidAmerican 
contends  that  if  transmission  customers 
are  allowed  to  avoid  payment  within  a 
specified  bandwidth,  gaming  of  the 
transmission  system  will  occur. 

PJM/NEPOOL  Customers  and 
Professor  Hogan,  however,  argue  that 
the  RTO  should  not  be  allowed  to 
impose  balancing  penalties  on 
transmission  users.  Eric  Hirst  states  that 
RTOs  should  maximize  the  use  of  price 
signals  rather  than  penalties  to 
encourage  appropriate  behavior  on  the 
part  of  generators  and  loads,  and 
Professor  Hogan  states  that  such  prices 
should  reflect  the  marginal  cost  for 
power.  Eric  Hirst  believes  that  penalties 
should  be  imposed  only  to  counter  the 
perverse  incentives  that  are  created 
when  metering  or  billing  procedures 
require  prices  to  be  calculated  over  time 
intervals  that  do  not  correspond  to  those 


used  to  measure  generation  and 
consumption  quantities.  Using  the 
example  of  the  California  ISO,  he  states 
that  mismatches  between  ten  minute 
prices  and  hourly  quantities  provide 
unintended  incentives  to  generators  to 
ignore  ISO  dispatch  instructions  or  to 
ignore  their  schedules.  He  claims  that 
aligning  the  time  periods  for  price 
determination  and  billing  would 
eliminate  these  perverse  incentives.  He 
adds  that,  where  penalties  are  needed, 
they  should  be  closely  tied  to  the  costs 
incurred  by  the  ISO. 

TDU  Systems  argues  that  if  markets 
for  balancing  services  are  fully 
competitive,  transmission  users  should 
be  able  to  use  them  to  deal  with  any 
amount  of  imbalance.  TDU  Systems 
recommends  that  luitil  such  markets  are 
fully  competitive,  it  may  be  necessary  to 
restrict  such  purchases  to  a  deadband  to 
prevent  abuse.  It  believes  that  any  such 
deadband  should  be  less  restrictive  than 
that  of  the  pro  forma  tariff.  In  that 
regard,  it  recommends  that  the 
minimum  within-band  allowance 
should  be  no  less  than  the  greater  of  two 
megawatts  or  five  percent  for  loads  or 
capacities  up  to  200  MW,  with  declining 
percentage  tolerances  as  loads  and 
capacities  increase  in  size. 

Commission  Conclusion.  We 
conclude  that  an  RTO  must  serve  as  the 
provider  of  last  resort  of  all  ancillary 
services  required  by  Order  No.  888  and 
subsequent  orders. 

Since  some  commenters  interpreted 
the  "supplier"  of  last  resort  obligation 
as  proposed  in  the  NOPR  to  require  that 
the  RTO  be  the  direct  supplier  of 
ancillary  services, '^^  we  have  made  a 
minor  change  to  the  requirement  by 
substituting  the  term  "provider"  for 
"suppher."  We  clarify  that  this 
obligation  requires  that  the  RTO  have 
adequate  arrangements  in  place  for  the 
provision  of  ancillary  services. 

The  ancillary  services  adopted  in 
Order  No.  888  were  defined  using  the 
control  area  and  its  operator  as  the  basis 
because  a  majority  of  transmission 
service  was  provided  by  control  area 
operators  and  they  controlled  the 
generation  facilities  that  supplied 
ancillary  services.  We  note  that  since  we 
are  not  requiring  the  RTO  to  be  a  single 
control  area  operator,  we  can  not  require 
an  RTO  that  owns  no  generation  to  be 
the  direct  supplier  of  ancillary  services. 
Therefore  we  will  give  the  RTO  and  its 
participants  flexibility  in  developing 
adequate  arrangements  for  the  provision 
of  ancillary  services  to  all  transmission 


"=See.  e.g..  LPPC.  Los  Angeles.  Georgia 
Transmission.  JEA.  PPC.  A  direct  supplier  of 
ancillary  services  either  owns  or  operates 
generation. 


896 


Fideral  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


customers  that  re  }uest  service  over  the 
facilities  under  R'  "O  control. 

The  RTO  could  ftilfill  its  ancillary 
services  obligatio  is  through  a  variety  of 
mechanisms,  incl  jding  contractual 
arrangements,  inqirect  or  direct  control 
of  specified  geneiktion  facilities,  or 
market  mechanisi  as.  However, 
regardless  of  the  i  lethod  of  provision, 
the  cuicillary  serv  ces  must  be  included 
in  the  RTO  admii  istered  tariff  so  that 
transmission  cust  imers  will  have  access 
to  one-stop  shopp  ing  for  transmission 
service. 

We  conclude  th  at  all  market 
participants  must  continue  to  have  the 
option  of  self-sup  )lying  or  acquiring 
ancillary  services  from  third  parties 
subject  to  any  general  restrictions 
imposed  by  the  Commission's  ancillary 
services  regulations  in  Order  No.  888 
and  subsequent  oi  ders.  In  such 
instances,  the  RTO  must  determine  if 
the  transmission  c  ustomer  has 
adequately  obtain  3d  these  services.  The 
Commission  belie  ves  that  allowing  self- 
supply  provides  a  possible  competitive 
check  on  the  RTO  to  ensure  that  to  the 
extent  it  does  pre  fide  the  services,  it 
acquires  them  at  1  awest  cost. 

In  the  NOPR  w«  asked  whether 
additional  or  revised  ancillary  services 
are  needed.  Whila  a  completely 
unbundled  and  cc  mpetitive 
environment  may  require  a  modification 
to  the  ancillary  se  -vices  required  by 
Order  No.  888,  cojnraents  suggest  that 
an  immediate  chahge  is  unnecessary. 
We  will  not,  at  thi  s  time,  make  changes 
to  the  ancillary  se  -vices  described  in 
Order  No.  888.  Hcwever,  we  will  allow 
an  RTO  to  proposi  s  other  services  in 
recognition  of  loc  J  or  regional 
conditions. 

We  conclude  th  it  the  RTO  must  have 
the  authority  to  decide  the  minimum 
required  amounts  of  each  ancillary 
service  and,  if  nee  Bssary,  the  locations 
at  which  these  ser  iices  must  be 
provided.  All  gen(  rators  or  other 
facilities  that  provide  ancillary  services 
must  be  subject  to  direct  or  indirect 
operational  contrc  1  by  the  RTO.  The 
RTO  must  promot  3  the  development  of 
competitive  mark(  ts  for  ancillary 
services  whenevei  feasible.  To  ensiu^e 
the  reliable  operat  ion  of  the  system,  an 
RTO  must  have  av  thority  to  determine 
quantities  and  loc  itions  for  ancillary 
services.  The  RTC  should  consider 
stakeholder  input  as  well  as  established 
industry  standard  ;  in  determining  these 
requirements.  The  Commission 
anticipates  that  so  tne  of  the  generation- 
based  ancillary  se  vices  could  be 
acquired  in  short-  erm  markets.  This  has 
been  the  approach  taken  by  most  of  the 
ISOs  that  we  have  approved,  and  we  see 
no  reason  that  thi;  would  be  different 


for  tremscos  or  other  types  of  RTO 
entities.  Apart  from  establishing  the 
general  requirement  to  use  competitive 
markets,  the  Commission  will  allow  the 
RTO  considerable  flexibility  in 
determining  many  of  the  detailed 
market  design  questions,  with  case-by- 
case  review  by  us. 

As  we  proposed  in  the  NOPR,  we 
conclude  that  an  RTO  must  ensure  that 
its  transmission  customers  have  access 
to  a  real-time  balancing  market  that  is 
developed  and  operated  by  either  the 
RTO  itself  or  another  entity  that  is  not 
affiliated  with  any  market  participant. 
We  have  determined  that  real-time 
balancing  markets  are  necessary  to 
ensure  non-discriminatory  access  to  the 
grid  and  to  support  emerging 
competitive  energy  markets. 
Furthermore,  we  believe  that  such 
markets  will  become  extremely 
important  as  states  move  to  broad-based 
retail  access,  and  as  generation  markets 
move  toward  non-traditional  resources, 
such  as  wind  and  solar  energy,  that  may 
operate  only  intermittently. 

Some  commenters  believe  that 
implementation  of  real-time  balancing 
markets  presents  technical  problems 
that  may  prevent  RTOs  in  some  areas  of 
the  country  from  making  such  markets 
available  to  market  participants.  For 
example,  some  argue  that  it  is  difficult 
if  not  impossible  for  an  RTO  that  is  not 
a  control  area  operator  to  operate  an 
efficient  real-time  balancing  market. 
These  commenters  suggest  that  to  the 
extent  such  markets  are  feasible  and 
desirable  in  a  particular  region,  the 
RTO,  its  stakeholders  and  market 
participants  should  be  given  the 
flexibility  to  develop  markets  in 
accordance  with  their  needs  and 
capabilities. 

We  are  not  convinced  that,  at  this 
time,  technical  considerations  preclude 
the  development  of  a  real-time 
balancing  market  for  any  potential  RTO. 
As  discussed  elsewhere  in  this  Final 
Rule,  we  are  requiring  each  RTO  to  be 
the  security  coordinator  for  its  region 
and  to  have,  at  a  minimum,  the 
authority  to  exercise  a  combination  of 
direct  and  functional  control  over 
faciUties  within  its  region.  Thus,  even  if 
an  RTO  is  not  a  control  area  operator, 
it  should  have  sufficient  operational 
authority  to  ensure  that  a  real-time 
balancing  market  can  be  implemented. 
With  regard  to  the  issue  of  flexibility, 
we  believe  that  real-time  balancing 
markets  are  essential  for  development  of 
competitive  power  markets.  Therefore, 
although  we  will  give  RTOs 
considerable  discretion  in  how  they 
operate  real-time  balancing  markets,  we 
will  not  allow  implementation  of  such 
markets  to  be  discretionary. 


Our  conclusions  regarding  provision 
of  real-time  balancing  markets  are 
similar  to  oiu-  conclusions  regarding 
markets  for  congestion  management; 
that  is,  we  will  not  prevent  an  entity 
other  than  an  RTO  that  is  unaffiliated 
with  market  participants,  from  seeking 
to  offer  transmission  customers  a  real- 
time balancing  market.  However, 
because  this  function  is  so  time- 
sensitive  and  requires  such  close 
coordination  wiUi  the  actual  dispatch, 
experience  may  ultimately  show  that  it 
cannot  be  performed  to  a  high  degree  of 
efficiency  unless  it  is  made  a  part  of  the 
RTO's  central  or  hierarchical  dispatch 
activities.  Also,  we  do  not  agree  that  an 
RTO's  operation  of  a  real-time  balancing 
market  will  interfere  unduly  with  the 
efforts  of  others  to  establish  markets  in 
forward  contracts  for  energy. 

We  asked  in  the  NOPR  whether 
customers  should  have  the  option  of 
paying  for  all  imbalances  in  a  real-time 
balancing  market  or  only  imbalances 
within  a  specified  band.  Based  on  the 
conunents  received,  we  decline  to  give 
a  generic  solution  for  all  RTOs  in  this 
rule.  An  RTO  may  propose  one 
approach  or  the  other  but  should 
explain  how  it  proposes  to  overcome 
any  disadvantages  of  the  approach 
selected. 

In  the  NOPR,  we  noted  that  unequal 
access  to  balancing  options  can  lead  to 
unequal  access  in  the  quality  of 
transmission  service,  and  that  this  could 
be  a  significant  problem  for  RTOs  that 
serve  some  customers  who  operate 
control  areas  and  other  customers  who 
do  not.  We  conclude  that  control  area 
operators  should  face  the  same  costs 
and  price  signals  as  other  transmission 
customers  and,  therefore,  also  should  be 
required  to  clear  system  imbalances 
through  a  real-time  balancing  market. 
We  believe  that  providing  options  for 
clearing  imbalances  that  differ  among 
customers  would  be  unduly 
discriminatory. 

Finally,  we  asked  in  the  NOPR 
whether,  for  the  imbalances  of 
individual  transmission  customers,  a 
distinction  should  be  made  between 
loads  and  generators.  We  conclude  that, 
for  the  purpose  of  determining  cost 
responsibility  for  imbalances,  no 
distinction  needs  to  be  made.  The 
system-wide  balance  between  load  and 
generation  is  affected  comparably  by 
changes  in  load  and  changes  in 
generation.  Therefore,  the  cost  of  an 
imbalance  is  unaffected  whether  the 
imbalance  is  determined  ultimately  to 
be  the  responsibility  of  load  or  of 
generation.  However,  commenters  point 
out  certain  differences  between  loads 
and  generators  {such  as  in  the  time 
needed  to  respond  to  an  operator's 
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instructions)  that  are  important  from  the 
standpoint  of  system  operation.  These 
differences  can  be  relevant  to  the 
determination  of  the  appropriate 
penalties  to  assess  to  loads  and 
generators  that  fail  to  submit  accurate 
schedules.  Thus,  for  purposes  of 
assessing  penalties  for  inaccurate 
schedules,  we  conclude  that  a  penedty 
mechanism  that  treats  loads  and 
generators  differently  may  be 
appropriate. 

5.  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC) 

In  the  NOPR,  the  Commission 
proposed  that  an  RTO  must  be  the 
single  OASIS  site  administrator  for  all 
transmission  facilities  luider  its  control 
and  independently  calculate  TTC  and 
ATC.  The  Commission  stated  that  the 
most  controversial  aspect  of  OASIS 
operation  is  the  calculation  and  posting 
of  ATC  553  and  noted  that  there  is 
widespread  dissatisfaction  with  the 
reliability  of  posted  ATC  numbers.  To 
alleviate  this  problem,  the  Conunission 
proposed  that  the  RTO  become  the 
administrator  of  a  single  OASIS  site  for 
all  transmission  facilities  over  which  it 
is  the  transmission  provider.^s^  fiie 
NOPR  outlined  three  levels  at  which  an 
RTO  could  be  involved  in  ATC 
calculations.  At  Level  1,  the  RTO  would 
post  ATC  values  received  from 
transmission  owners.  At  Level  2,  the 
RTO  would  receive  raw  data  from 
transmission  owners  and  itself  calculate 
ATC  values.  At  Level  3,  the  RTO  would 
itself  calculate  ATC  values  based  on 
data  developed  partially  or  totally  by 
the  RTO. 

In  the  NOPR,  the  Commission 
envisioned  that  RTOs  would  operate  at 
Level  3  to  ensure  that  ATC  values  are 
based  on  accurate  information  and  to 
minimize  the  opportunities  for 
manipulation. 555  The  Commission  also 
proposed  that:  (1)  An  RTO  must 
formulate  a  validation  system  to  check 
any  ATC  data  supplied  by  others;  (2)  in 
the  event  of  a  dispute  over  ATC  values, 
the  RTO's  data  should  be  used  pending 
the  outcome  of  the  dispute  resolution 
process;  and  (3)  the  RTO  must  formulate 
the  operating  standards  (subject  to 
regional  and  national  reliability 
^    requirements)  underlying  ATC 
calculations. 556 

Comments.  Most  commenters  who 
address  the  subject  agree  with  the 
Commission's  observations  regarding 
dissatisfaction  with  ATC/TTC  data. 


Moreover,  most  commenters  on  the 
subject  endorse  the  proposal  that  an 
RTO  must  be  the  single  OASIS  site 
administrator  for  all  transmission 
facilities  under  its  control. 55^  Some 
commenters,  however,  are  opposed  to 
mandating  the  RTO  as  the  OASIS  site 
administrator.  For  example.  Central 
Maine  argues  that  it  should  not  be 
precluded  from  operating  its  own  site 
because  as  a  "wires-only  company"  it 
has  an  incentive  to  operate  an  efficient 
site  in  order  to  maximize  use  of 
transmission  capacity.  EEI  asserts  that 
OASIS  operation  can  occur 
independenUy  of  formation  of  an  RTO 
and  that  the  tasks  and  problems  of 
OASIS  operation  will  not  become 
naturally  easier  to  solve  with  the 
creation  of  an  RTO. 

Most  commenters  also  support  the 
Conunission's  proposal  to  have  the  RTO 
independently  calculate  ATC  and 
TTC.5S8  In  addition,  a  number  of 
coimnenters  emphasize  that 
independent  and  disinterested  RTOs 
could  be  trusted  and  empowered  to 
maintain  reliable  ATC  data  and 
calculate  acciuate  values. 559  Moreover, 
several  commenters  are  concerned  with 
consistency  across  RTOs  and  contend 
that  RTOs  must  also  coordinate  ATC 
values  with  adjacent  regions  and  with 
the  NERC  regional  reliability 
councils.560 

Many  commenters  concur  with  the 
Commission's  conclusions  about  the 
different  levels  of  RTO  involvement  in 
ATC  calculations.  These  conunenters 
believe  that  Level  1  is  insufficient  for 
reliable  and  trustworthy  data  and  that 
an  RTO  should  independently  calculate 
ATC  values.  Several  commenters, 
however,  disagree  about  the  appropriate 
timing  for  Level  3  compliance.  Some 
commenters,  such  as  Cinergy,  argue  that 
upon  commencement  of  operation,  an 
RTO  should  be  required  to  perform  all 
studies  and  analysis  needed  for  accurate 


553FERC  Stats,  and  Regs.  1  32.541  at  33.747. 
554W.  at  33,748. 

555  See  id. 

556  [d. 


55'  See.  e.g.,  NASUCA,  WPSC.  EAL.  NERC. 
Industrial  Consumers.  Entergy,  Mass  Companies. 
JEA,  LG&E,  NY  ISO,  NJBUS,  Sithe.  TAPS,  How 
Group,  Southern  Company.  PG&E.  PJM.  UtiliCorp. 
Williams,  Cinergy,  Oneok,  East  Texas  Cooperatives. 
Cal  DViR.  Tri-State,  Seattle.  New  Smyrna  Beach. 
RUS,  Cinergy,  Nevada  Commission,  and  Enron/ 
APX/Coral  Power. 

558  See.  e.g.,  Sithe.  RUS.  TAPS.  PG&E,  SMUD,  Cal 
DWR,  New  Smyrna  Beach.  East  Texas  Cooperatives. 
WPSC.  EAL,  NERC.  NASUCA.  Seattle,  Georgia 
Transmission.  First  Rochdale.  Tri-State,  Industrial 
Consumers,  Enron/ APX/Coral  Power,  Cinergy. 
Oneok,  PJM.  Williams.  Empire  District.  PIM/ 
NEPOOL  Industrial  Customers.  Entergy,  Mass 
Companies,  Nevada  Commission,  NJBUS,  and 
LG&E. 

559 E.g..  FMPA,  East  Texas  Cooperatives,  NjBUS, 
Empire  District.  Entergy.  Oneok.  First  Rochdale. 
Seattle.  EAL,  Sithe.  WPSC.  Sithe,  PG&E.  SMIHJ, 
New  Smyrna  Beach,  and  PIM/NEPOOL  Customers. 

560  See.  e.g..  Industrial  Consumers,  Seattle  and 
WPSC. 


ATC  values  consistent  with  Level  3. 
APX  supports  each  RTO  reaching  Level 
3  as  quickly  as  possible.  Enron/ APX/ 
Coral  Power  asserts  that  upon 
commencement  of  operation,  an  RTO 
should  operate  at  Level  2  and,  as  it  gains 
operational  experience,  migrate  to  Level 
3.  SMUD  supports  RTO  operation  at 
Level  3  but  is  concerned  about  the 
significant  costs  associated  with 
developing  data. 

JEA  is  opposed  to  any  RTO  structiu-e 
that  gives  an  RTO  complete  authority 
over  ATC  calciUations  for  transmission 
that  JEA  will  continue  to  own.  JEA 
asserts  that  transmission  owners  are  in 
the  best  position  to  assess  the 
capabiUties  of  their  own  transmission 
system.  Therefore,  absent  formation  of  a 
transco,  JEA  does  not  support  relying  on 
an  RTO  for  ATC  and  TTC  calculations 
because  JEA  argues  that  ownership  and 
control  of  the  assets  would  be  split 
between  two  or  more  entities  whose 
interests  are  not  always  the  same. 

Both  Cal  ISO  and  NY  ISO  argue  that 
the  final  rule  should  provide  flexibility 
in  the  OASIS  requirements  to 
accoimnodate  network  systems  like  the 
Cal  ISO  and  the  NY  ISO  in  which 
transmission  service  is  not  explicitly 
reserved.  In  addition,  numerous 
commenters  argue  that  the  Commission 
should  expand  the  minimum 
requirements  to  have  every  RTO  employ 
a  single  set  of  OASIS  practices  and 
terminology.56t  They  note  that 
consistency  in  OASIS  procedures  will 
allow  seainless  trades  across  RTOs. 

How  Group  also  focuses  its  comments 
on  the  standardization  of  transmission 
transactions.  It  notes  that  without  some 
level  of  standardization  only  a  limited 
number  of  market  participants  who 
learn  all  of  the  differences  between 
RTOs  can  perform  transactions  that 
span  multiple  RTOs.  How  Group 
proposes  that  each  RTO  establish  a 
coordinating  committee  with 
neighboring  RTOs  and  transmission 
customers  in  order  to:  (1)  Coordinate  the 
naming  of  interconnected  facilities, 
soiu^ces,  sinks,  paths,  points  of  receipt 
and/or  delivery  between  the  RTO  and 
its  neighbors;  (2)  coordinate  the  sharing 
of  necessary  data  for  the  calculation  of 
transmission  capability  on 
interconnected  paths;  and  (3)  foster 
coordination  with  neighbors  in  adopting 
standardized  business  practices.  It  also 
suggests  that  continued  industry-wide 
coordination  is  necessary  to  formulate 
common  definitions  for  types  of  ^ 
transmission  and  ancillary  services, 
ciulailment  priorities,  and  timing 


56'  See.  e.g..  Williams.  EPSA.  Cinergy.  Empire 
District  and  PJM/NEPOOL  Customers. 
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requirements  for  urangement  of 
transmission  services. 

Only  one  conui  lenter  expressed 
concern  about  th(  i  proposaJ  to  use  the 
RTO's  ATC  value  s  in  the  event  of  a 
dispute.  Southern  Company  contends 
that  the  existing  t  ransmission  owner's 
data  are  preferabi  b  to  the  RTO's  data. 
Southern  Compai  ly  argues  that  existing 
transmission  owi  ers  have  experience  in 
operating  the  regi  onal  transmission 
facilities  and,  the  "efore,  are  best 
qualiHed  to  deter  nine  ATC  values. 

Some  comment  ers  raise  other  OASIS- 
related  issues  tha  were  not  addressed  in 
the  NOPR.  For  ex  imple,  commenters 
argue  that:  (1)  All  reservations  and 
scheduling,  including  that  for  network 
service,  should  o<  cur  on  the  OASIS;  (2) 
sanctions  should  >e  levied  against 
transmission  pro\  iders  that  skew  their 
ATC  values;  and  3)  the  power  flow 
methodology  rath  er  than  the  contract 
path  model  shoul  i  be  used  for 
scheduling.'''^-  A  ew  commenters 
address  issues  rel  iting  to  Capacity 
Benefit  Margin  (C  BM).  NASUCA  argues 
that  administratic  n  of  CBM  should  be  a 
required  function  of  RTOs  and  that  a 
uniform  methodo  ogy  for  calculating 
CBM  is  needed.  S  milarly,  Idaho 
Commission  asseits  that  requiring  the 
posting  of  CBM  oi  \  OASIS  with  a 
narrative  explana  ion  of  its  derivation 
would  be  beneficial.  Empire  District 
states  that  the  Commission  should 
provide  better  gui  dance  about  how  to 
calculate  CBM. 

Commission  Cc  nclusion.  After 
considering  the  c(  mments,  we  continue 
to  believe  that  an  ^TO  must  be  the 
single  OASIS  site  administrator  for  all 
transmission  facil  ities  under  its  control. 
As  numerous  con  menters  note, 
independent  RTO  s  can  be  trusted  to 
maintain  an  OASl  S  site  with  reliable 
and  current  data  t  lat  is  easy  to  use.  In 
addition,  a  single  JDASIS  site  for  each 
region  instead  of  laultiple  sites  will 
enable  transactions  to  be  carried  out 
more  efficiently. 

However,  in  res  jonse  to  those  who 
argue  for  flexibilit  y  in  OASIS 


requirements,  we 
requirement  does 


;larify  that  this 
not  mean  that  each 


'"2  See.  e.g..  Ontario 
EPSA. 


RTO  must  itself  o  )erate  the  OASIS  for 
its  region.  Our  coi  icem  is  that  there  be 
no  more  than  one  OASIS  site  for  the 
facilities  under  th;  RTO's  control,  and 
that  the  RTO  ensure  that  the  OASIS  site 
operator  have  the  same  attributes  of 
independence  we  require  for  an  RTO. 
Thus,  we  will  alio  w  an  RTO  the 
flexibility  to  conti  act  out  OASIS 
responsibilities  to  another  independent 
entity,  if  justified.  More  specifically,  we 


>ower.  Williams,  NERC  and 


do  not  intend  to  keep  an  RTO  from 
participating  in  a  "super-OASIS"  jointly 
with  other  RTOs. 

We  reaffiim  that  an  RTO  should 
operate  at  what  the  NOPR  characterizes 
as  Level  3  for  ATC/TTC  calculations, 
which  requires  the  RTO  itself  to 
calculate  ATC  values  based  on  data 
developed  partially  or  totally  by  the 
RTO.  Most  commenters  believe  that 
Levels  1  and  2,  where  the  RTO  would 
accept  the  transmission  owners'  ATC 
calculations  or  data,  are  insufficient  for 
reliable  and  trustworthy  ATC  values. 
Level  3  ensures  that  A'TC  values  are 
based  on  accurate  information  and 
consistent  assumptions.  When  data  are 
supplied  by  others,  the  RTO  must  create 
a  system  for  tests  and  checks  that  ensure 
customers  of  coordinated  and  unbiased 
data.  We  also  agree  with  commenters 
who  recommend  that  RTOs  coordinate 
ATC  values  with  adjacent  regions. 

We  recognize  that  the  NOPR  was 
silent  on  the  appropriate  timing  for 
Level  3  compliance.  Commenters 
suggested  that:  (1)  An  RTO  should  reach 
Level  3  compliance  upon 
commencement  of  operation;  (2)  an  RTO 
should  reach  Level  3  as  quickly  as 
possible;  or  (3)  an  RTO  should  operate 
at  either  Level  1  or  2  upon 
commencement  of  operation  and  as  it 
gains  operational  experience,  migrate  to 
Level  3.  We  conclude  that  an  RTO 
OASIS  site,  including  ATC  calculations, 
must  be  fully  operational  at  Level  3 
upon  commencement  of  service.  All 
parties  to  a  transmission  transaction 
need  precise  ATC  values  to  make 
scheduling  decisions. 

We  affirm  that  in  the  event  of  a 
dispute  over  ATC  values,  the  RTO's 
values  should  be  used  pending  the 
outcome  of  a  dispute  resolution  process. 
Only  one  commenter,  Southern 
Company,  disagreed  with  this  proposal 
and  we  are  not  persuaded  by  its 
arguments.  Each  RTO  must  develop 
procedures  to  validate  its  ATC  values. 

How  Group  and  other  commenters 
address  issues  relating  to  the 
standardization  of  transmission 
transactions.  Standardization  of 
transactions  involves  two  separate 
concerns:  (1)  Many  transactions  will 
cross  RTO  boundaries;  and  (2) 
numerous  customers  will  do  business 
with  multiple  RTOs.  Without 
standardized  commimications  protocols 
and  business  practices,  the  costs  of 
doing  business  will  be  increased  as 
market  participants  will  be  required  to 
install  additional  software  and  add 
persormel  to  transact  with  different 
RTOs  and  regions.  Therefore,  to 
promote  interregional  trade, 
standardized  methods  of  moving  power 


into,  out  of,  and  across  RTO  territories 
will  be  needed. 

We  believe  that  standards  for 
communications  between  customers 
and  RTOs  must  be  developed  to  permit 
customers  to  acquire  expeditiously 
common  services  among  RTOs.  For 
example,  we  envision  the  creation  of 
standardized  communications  protocols 
to  schedule  power  movements  and  to 
acquire  auction  rights.  These  protocols 
would  not  standardize  what  the  rights 
are,  or  the  nature  of  the  auctions. 
Instead,  the  focus  of  the 
commimications  protocols  would  be  on 
how  customers  conununicate  their 
intentions  to  an  RTO  and  how 
customers  receive  an  RTO's  responses. 

We  agree  with  How  Group  and  others 
that  certain  business  and 
communication  standards  ^^^  are 
necessary,  and  we  believe  that  these    " 
standards  will  facilitate  the 
development  of  efficient  markets.  We 
believe,  however,  that  these  issues  need 
further  examination  based  on  a 
complete  record. 

A  tew  other  commenters  discussed 
issues  that  were  not  addressed  in  the 
NOPR.  For  example,  commenters  argue 
that:  (1)  All  transmission  transactions 
(reservations  and  scheduling)  should 
occur  on  the  OASIS;  (2)  sanctions 
should  be  levied  against  transmission 
providers  that  skew  their  ATC  values; 
and  (3)  the  power  flow  methodology  for 
scheduling,  rather  than  the  contract 
path  model,  should  be  utilized.  In 
addition,  NASUCA,  Empire  District  and 
the  Idaho  Commission  raise  issues 
relating  to  CBM.  These  issues  are  too 
detailed  for  this  proceeding  and  we  will 
not  address  them  at  this  time. 
Commenters  will  have  the  opportunity 
to  bring  up  these  issues  in  response  to 
specific  RTO  filings,  as  well  as  during 
OASIS  Phase  11  proceedings  and  in  the 
CBM  docket  (Docket  No.  EL99-46-000). 

6.  Market  Monitoring  (Function  6) 

In  the  NOPR,  the  Commission 
proposed  that  RTOs  perform  a  market 
monitoring  function.  Specifically,  RTOs 
would  be  required  to:  (1)  Monitor 
markets  for  transmission  service  and  the 
behavior  of  transmission  owners  and 
propose  appropriate  action;  (2)  monitor 
ancillary  services  and  bulk  power 
markets  that  the  RTO  operates;  (3) 
periodically  assess  how  behavior  in 
markets  operated  by  others  affects  RTO 
operations  and  how  RTO  operations 


563  We  believe  that  the  communications  standards 
and  protocols  would,  like  the  current  OASIS,  make 
use  of:  (1)  The  Internet  for  communications;  (2) 
interactive  displays  using  World  Wide  Web 
browsers:  (3)  file  uploads  and  downloads  for 
computer-to-computer  communication;  and  (4) 
templates  defining  the  file  uploads  and  downloads. 
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affect  those  markets;  and  (4)  provide 
reports  on  market  power  abuses  and 
market  design  flaws  to  the  Commission 
and  affected  regulatory  authorities, 
including  specific  recommendations.  In 
addition,  the  Commission  asked  a 
nxunber  of  questions  regarding  the  role 
of  RTOs  in  meirket  monitoring,  the  tools 
RTOs  should  use,  and  similar  issues. 

Comments.  Commenters  address  a 
number  of  issues  regarding  the  market 
monitoring  function.  The  issues  can  be 
grouped  into  three  general  areas:  (1)  The 
need  for  and  scope  of  a  market 
monitoring  function;  (2)  who  should 
perform  the  market  monitoring  function 
and  how  it  should  be  performed;  and  (3) 
what  are  the  specific  components  or 
procediues  of  a  market  monitoring  plan. 

Need  For  and  Scope  of  Market 
Monitoring.  As  a  general  proposition,  a 
variety  of  commenters  favor  having 
RTOs  serve  as  market  monitors. ^^■^ 
Conunenters,  such  as  Blue  Ridge,  argue 
that  RTOs  should  conduct  market 
monitoring  because  they  will  be  in  the 
best  position  to  deal  with  the  growing 
voliune  of  multiparty  transactions  and 
discern  any  manipulation  or  preferential 
treatment.  Several  commenters,  such  as 
the  Florida  Commission,  note  that  the 
appropriate  role  for  RTOs  in  market 
monitoring  and  the  various  aspects  of 
the  function  will  depend  upon  the 
nature  of  the  RTO  that  is  ultimately 
established.  TEP  claims  that  RTO 
market  monitoring  needs  to  be  flexible 
given  the  costs  involved  in  such  a 
function.  PP&L  Companies  believes  that 
RTO  market  monitoring  should  focus  on 
properly  structuring  business  rules  to 
foster  efficient  transactions  and 
gathering  statistical  information  to  make 
available  to  the  Commission  or  other 
enforcement  agencies.  EEI  and 
Allegheny  recommend  that  RTO  market 
monitoring  identify  market  design  flaws 
and  propose  solutions  that  lead  to 
greater  efficiency,  competitiveness  and 
reliability. 

A  number  of  commenters  support 
having  the  RTO  should  serve  as  the 
"first  line  of  defense"  for  detecting 
design  flaws  and  market  power 
abuses.565  Cal  ISO  suggests  that  the  RTO 
serve  as  a  first  line  of  defense  in 
conjunction  with  state  commissions  and 
local  regulatory  authorities  in  the 
region,  particularly  in  the  operation  of 
hoiu'ly  and  real-time  markets  where 
potential  buyers  may  not  have  the 
ability  to  decline  electric  service,  and 
where  transmission  and  ancillary 


ss^  See,  e.g..  New  York  Commission,  Sbuth 
Carplina  Authority,  Mass  Companies,  LG&E,  ISO- 
NE,  TAPS,  SMUD.  NECPUC.  WPSC,  Project  Groups 
and  Tri-State. 

565  See.  e.g.,  Metropolitan,  DOE,  CMUA, 
NASUCA  and  Project  Groups. 


services  markets  tend  to  have  high 
concentrations.  PJM  believes  that 
market  monitoring  by  RTOs  provides  a 
continual  check  on  market  activities  and 
accordingly,  RTOs  should  have  clear 
authority  to  investigate  potential  market 
power  abuses  or  flaws  and  to  compel 
market  participants  to  produce  relevant 
information.  SMUD  contends  that 
although  RTO  monitoring  should  be  the 
first  line  of  defense,  an  independent 
RTO  monitoring  unit  must  not  be  a 
substitute  for  review  by  the  Commission 
and  other  regulatory  agencies. 

In  contrast,  some  commenters,  such  as 
Cinergy,  argue  that,  if  transmission 
markets  realize  the  efficiencies 
envisioned  in  the  NOPR,  the  commodity 
market  should  be  able  to  regulate  itself, 
with  the  Conunission  and  the  courts 
serving  as  backstops.  SNWA  cautions 
that  RTOs  may  be  too  focused  on  safe 
and  reliable  operations  to  be  a  first  line 
of  defense.  Some  commenters,  such  as 
Metropolitan  and  Southern  Company, 
claim  that  there  is  no  benefit  in  having 
RTO  monitoring  repUcate  the  costly 
regulatory  responsibility  that  already 
exists  in  state  and  Federal  agencies. 

Several  commenters  propose  an 
expansive  RTO  market  monitoring  role. 
NECPUC  proposes  that  monitoring 
include  mitigation  of  both  market  flaws 
and  market  power.  East  Texas 
Cooperatives  and  SMUD  believe  that 
RTO  market  monitoring  should  include 
remedying  market  abuse.  Project  Groups 
believes  that  an  RTO  should  monitor 
energy  and  ancillary  services  markets 
and  their  interplay,  and  develop  indices 
and  criteria  to  evaluate  activities  and 
behaviors  that  may  reflect  market  power 
abuse.  Advisory  Committee  ISO-PJE 
suggests  that  the  RTO  monitor 
transmission  and  ancillary  services 
markets  to  identify  design  flaws  and 
market  power,  and  to  administer  or 
propose  remedial  actions.  Dynergy 
claims  that  monitoring  should  include 
oversight  of  transmission  owners' 
behavior.  EPSA  proposes  that  the  RTO 
also  document  any  significant  market 
impacts  attributable  to  application  of 
reliability  rules. 

Some  commenters  support  limits  on 
market  monitoring  by  the  RTO. 
Commenters,  such  as  Southern 
Company  and  Entergy,  argue  that  RTO 
monitoring  should  not  reach  to  any 
market  the  RTO  does  not  operate,  nor 
shoidd  it  encompass  market  power 
abuse  and  the  effect  of  existing 
structural  conditions  on  the 
competitiveness  of  electricity  markets. 
Entergy  adds  that  the  RTO  will  not  be 
in  a  good  position  to  monitor  markets  it 
does  not  operate.  Several  conunenters 
claim  that  the  piupose  of  monitoring 
should  be  to  look  for  market  flaws,  not 


act  as  policeman  looking  for  bad 
behavior.^f*^  Desert  STAR  recommends 
that  any  proposed  remedy  be  restricted 
to  market  flaws  within  the  RTO's  area 
of  operation.  Enron/ APX/Coral  Power 
argues  that  evaluation  of  the  structiu^  of 
power  markets  and  policing  market 
power  lies  outside  of  an  RTO's  core 
competencies  as  the  operator  of  the 
transmission  system.  "Tri-State  opposes 
RTO  monitoring  of  power  markets 
because  it  would  add  to  the  complexity 
and  cost  of  RTOs  and  impermissibly 
involve  the  RTO  in  issues  about 
generation  market  power.  NY  ISO 
opposes  monitoring  to  the  extent  that  it 
encompasses  the  RTO  playing  an 
investigative  and  enforcement  role. 
Nonetheless,  in  its  view,  the  RTO  could 
mitigate  evident  market  power  problems 
on  a  prospective  basis  by  applying  pre- 
approved  remedies.       » 

Sithe  recommends  that  RTOs  not  have 
the  authority  to  compel  the  provision  of 
commercially  sensitive  data  and  should 
instead  rely  on  nonproprietary 
information  to  monitor  markets.  PG&E 
contends  that  commercially  sensitive 
information  shoidd  not  be  released  to 
anyone  except  in  accordance  with 
Commission-approved  rules.  PP&L 
raises  concerns  regarding  the  ability  of 
the  RTO  market  monitoring  organization 
to  guarantee  confidentiality  of 
commercially  sensitive  information 
supplied  to  it.  Seattle  argues  that  any 
clcums  of  commercial  sensitivity  must 
be  tempered  by  the  need  to  create  an 
efficient,  self-poUcing,  transparent 
market  for  nondiscriminatory 
transmission  services. 

Various  commenters  would  limit  the 
RTO  market  monitoring  fimction  to 
information  gathering.  5^'  They  argue 
that  the  NOPR  proposal  is  overly  broad, 
too  extensive  and  open-ended,  and  a 
potentially  burdensome  requirement. 
Sithe  argues  that  the  application  of 
mitigation  meastues  by  the  RTO  could 
have  real  commercial  impacts  on  market 
participants  that  often  cannot  easily  be 
measured  or  repaid  after  the  fact; 
therefore,  market  participants  should 
have  an  opportunity  to  review  and 
comment  on  monitoring  procedures 
prior  to  their  implementation.  Seattle 
claims  that  the  Commission  should  take 
a  minimalist  approach  by  facilitating 
market  monitoring  through  greater 
public  information  disclosure.  PG&E 
believes  that  the  RTO  should  not 
regulate  the  functioning  of  the  energy 
market.  Duke  supports  RTO 
identification  and  description  of  alleged 
market  abuses  to  appropriate  authorities 


5"  See,  e.g..  Desert  STAR,  CRC  and  Tri-State. 
5«'See,  e.g.,  CPStL,  TDU  Systems,  PP&L  and 
PG&E. 
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through  the  regufetory  framework  that 
exists  today. 

Other  commen  ers  question  the  need 
for  or  otherwise  c  ppose  an  RTO  market 
monitoring  funct  on,  in  general,  as  a 
form  of  back  dooi  regulation."^"*  They 
contend  that  RTC  <  monitoring  will  be 
unduly  biudenso  me,  overtaxing  and 
costly  to  the  ratej  layers.  Los  Angeles 
and  Salomon  Sm  th  Barney  argue  that 
RTO  monitoring  nay  interifere  with  the 
proper  relationsh  ip  between  the  RTO 
and  its  customer^,  which  they  claim 
should  be  focuseA  solely  on  providing 
nondischminatoiiy  open  access 
transmission  services.  UtiliCorp  argues 
that  the  assignmemt  of  market 
monitoring  functions  to  a  commercial 
entity  such  as  a  ti  ansco  (other  than 
those  functions  cpncemed  strictly  with 
transmission  priqing)  may  raise  antitrust 
concerns  both  fojj  the  transco  and  its 
customers.  J 

Commenters  differ  on  whether  market 
monitoring  shouljd  continue 
indefinitely.  EastjTexas  Cooperatives 
believes  that  continuous  RTO  market 
monitoring  is  neoessary  because,  in  its 
view,  antitrust  laws  and  complaints  to 
the  Commission  provide  only  a  slow, 
after-the-fact  rem  jdy.  Entergy 
recommends  that  any  RTO  self- 
monitoring  be  allpwed  to  terminate  after 
a  fixed  period,  s\ibject  to  Commission 
approval.  Industi  ial  Consumers  suggests 
that  market  moni  :oring  be  limited  to  the 
period  when  the :  isk  of  discriminatory 
conduct  is  greatei  tt.  Los  Angeles  claims 
that,  once  the  Commission  determines 
that  generation  m  arkets  are  workably 
competitive,  mar  .et  forces  should  be 
allowed  to  discip  line  the  markets.  If  an 
RTO  market  mon  toring  function  is 
required,  PSE&G  suggests  a  five-year 
sunset  provision. 

Who  Should  P(  rform  Market 
Monitoring  and  h  ow  Should  it  Be 
Performed.  Many  commenters  address 
the  issue  of  whether  the  RTO  should 
perform  market  nionitoring  depending 
on  the  form  of  th(  i  RTO  [i.e. ,  whether  the 
RTO  is  a  for-prof  t  or  a  not-for-profit 
organization).  M(  st  commenters  raise 
concerns  about  aj  id  generally  oppose  a 
for-profit  RTO  mi  initoring  markets. ^"^ 
The  commenters  generally  argue  that, 
due  to  its  econon  ic  and  business 
interests,  a  for-prjfit  RTO  cannot 
objectively  monil  or  itself.  CP&L  submits 
that  a  for-profit  R  TO  may  be  a 
competitor  of  oth  er  market  participants 
in  the  provision  ( if  congestion  relief  and 
ancillary  services ,  which  would  make 


'••See.  e.g., 
Southern  Company 
Georgia  Transmission 

'•"See.  e.g..  Oyneg) , 
Industrial 


Industifal  Consumers,  Williams, 

IG.  Arizona  Commission, 
and  East  Kentucky. 
South  Carolina  Authority, 
Consumers  ^nd  East  Texas  Cooperatives. 


unbiased  monitoring  of  those  markets 
difficult.  TDU  Systems  would  limit  a 
for-profit  RTO's  role  to  data  collection. 
Other  commenters  recommend  that  for- 
profit  RTOs  employ  a  fully  independent 
organization  to  monitor  market 
conditions. 570  A  few  commenters, 
however,  support  for-profit  RTOs 
serving  as  market  monitors.^^'  Entergy 
claims  that  market  monitoring 
conducted  by  a  transco  could  be  as 
effective  as  for  any  other  type  of  RTO  as 
long  as  procediues  are  in  place  that 
ensiu^  its  independence. 

Conunenters  also  address  whether  an 
RTO  that  is  an  ISO  needs  to  insulate  its 
market  monitoring  function  from  other 
RTO  functions  to  ensure  independence 
and  objectivity.  A  number  of 
commenters  generally  believe  it  is 
appropriate  for  ISOs  to  internally 
monitor  market  activities  either  through 
staff  devoted  to  the  function  or  through 
a  committee  of  ISO  members  assigned  to 
the  function.572  They  argue  that  an  ISO, 
which  would  be  itee  of  commercial 
interests,  can  be  trusted  by  market 
participants,  and  therefore  should  not 
have  to  imdertake  costly  establishment 
of  autonomous  monitoring  units.  Mid- 
Atlantic  Conunissions  note  that  PJM 
ISO's  monitoring  luiit  is  a  neutral  body 
that  has  access  to  and  maintains 
confidentiality  of  market  sensitive  data 
in  accordance  with  sharing 
arrangements  with  each  of  the  states  in 
the  region.  California  Board  contends 
that,  if  the  internal  imit  is  independent 
and  has  the  ability  to  report  and/or 
consult  with  state  and  Federal 
authorities  without  needing  additional 
approval,  those  regulators  are  likely  to 
respect  the  opinions  and 
recommendations  of  the  market 
monitoring  imit.  CalPX  suggests  that 
RTOs  and  separate  power  exchcinges 
coordinate  their  market  monitoring 
functions  and  jointly  conduct  research 
to  lower  costs.  EPSA  suggests  that  the 
information  and  market  data,  if 
collected  by  an  independent  and 
unbiased  RTO,  could  be  relied  upon  by 
market  participants  in  formulating 
business  strategies,  and  by  regulators  for 
piuposes  of  reviewing  and  approving 
modifications  to  regulated  aspects  of 
RTO  structiu'es  and  operations. 

Most  commenters,  however,  would 
require  an  ISO  (i.e.,  a  not-for-profit  RTO) 
to  make  its  market  monitoring  function 
more  independent.  Pennsylvania 
Commission  contends  that  an 
independent  ISO  is  absolutely  necessary 


""See.  e.g..  PJM/NEPOOL  Customers.  Cal  ISO. 
Tri-State  and  Metropolitan. 

'"  See,  e.g.,  Entergy  and  Duke. 

'"  See,  e.g.,  PJM,  ISO-NE.  NY  ISO,  WPSC  and 
East 


to  perform  market  monitoring  functions. 
EEI  points  out  that  while  an  RTO's 
independence  may  ensure  that  its 
recommendations  do  not  favor 
particular  market  participants,  this  does 
not  ensure  that  it  will  monitor  its  own 
performance  objectively.  In  its  view,  an 
ISO  should  use  outside  experts  within 
the  monitoring  committee  or  on  an  ad 
hoc  basis  to  address  concerns  about 
objectivity.  Similarly,  PG&E  contends 
that  experience  has  shown  that  an  ISO's 
rules  and  actions  may  interfere  with  the 
proper  functioning  of  the  market. 
Industrial  Consiuners  contend  that  an 
RTO's  operations  must  be  sufficiently 
transparent  that  it  is  the  market 
participants  that  do  the  real  monitoring. 
FTC  suggests  that  internal  RTO 
monitoring  could  be  problematic  if  the 
internal  monitoring  unit  is  given 
enforcement  powers,  because  this  could 
both  devolve  into  re-regulation  and  raise 
conflict  of  interest  issues.  FTC 
recommends  that  the  Conunission's 
RTO  rules  explicitly  make  clear  that 
self-monitoring  controlled  by  an  RTO 
does  not  create  an  antitrust  exemption 
for  the  RTO  and  its  participants. 

Los  Angeles  believes  that  market 
monitoring  should  be  conducted  by  an 
independent  body.  CP&L,  however, 
beUeves  that  delegation  to  a  private 
party  is  questionable,  where  its 
objectivity  may  also  be  challenged  on 
groiuids  of  conflict  of  interest, 
particularly,  if  the  delegated  authority 
includes  the  ability  to  impose  sanctions 
and  penalties.  Oregon  Commission 
believes  that  RTOs  should  appoint  a 
local  committee  to  use  RTO  data  to 
monitor  the  market  for  ancillary  services 
because  RTOs,  as  major  buyers  and 
sellers  of  such  services,  will  want  to 
protect  their  market  shares.  The 
Commission  should  consider 
establishing  its  ovira  regulatory  advisory 
bodies  to  monitor  markets.  DOE  also 
claims  that  the  Commission  should 
avoid  reliance  upon  RTO  monitoring  to 
the  exclusion  of  the  Commission's  own 
monitoring  efforts.  Alliant  believes  that 
moving  responsibility  for  monitoring 
market  power  to  ^mother  organization 
would  allow  the  RTO  to  focus  on  the 
many  technical  demands  that  will  be 
placed  on  it.  Metropolitan  believes 
market  monitoring  should  occur  on  two 
levels:  an  internal  group  responsible  for 
data  gathering  and  publication  and 
frequent  preliminary  analysis  of 
anomalous  conduct;  and  formal 
analyses  performed  by  a  group  or 
committee  independent  of  RTO 
management  whose  results  and 
recommendations  would  not  require 
RTO  approval. 

LG&E  proposes  that  the  RTO  make  its 
monitoring  findings  public  and  refer 
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them  to  an  appropriate  regulatory  body. 
Industrial  Consumers  opposes  giving 
deference  to  the  RTO's 
recommendations  for  correcting  such 
market  power  abuses  and  flaws.  Instead, 
it  believes  that  stakeholders  and  market 
participants  should  use  the  RTO  reports 
to  make  their  own  recommendations. 

NYPP  believes  that  structural 
solutions  are  matters  for  legislators, 
coiuts  or  regulatory  agencies.  In 
contrast,  PJM  believes  that,  if  the  market 
issue  is  a  structiual  one,  the  RTO  should 
be  able  to  propose  structural  remedies  to 
the  Commission. 

In  the  case  of  localized  market  power, 
MidAmerican  submits  that  it  would  be 
inappropriate  for  the  RTO  to  take 
corrective  competitive  actions  in  the 
case  of  localized  must  run  generating 
unit  market  power.  Similarly,  PG&E 
contends  that  RTOs  should  allow 
temporary  supply  and  price  issues  to  be 
resolved  by  the  competitive  forces  of  the 
market,  unless  there  is  a  threat  to  the 
physical  supply  of  power  or  a 
Commission  determination  that  markets 
are  not  workably  competitive. 

CalPX  believes  that  monitoring  and 
reporting  should  be  simplified  in  order 
to  reduce  costs  and  to  rationalize  staff 
and  committee  work  loads.  Also,  the 
RTO  and  power  exchange  compliance 
related  staffs  should  jointly  conduct 
research  that  is  beneficial  both  to 
increase  coordination  and  reduce  costs. 
NY  ISO  submits  diat  RTOs  that  are  ISOs 
should  not  be  required  to  establish 
costly  and  otherwise  buirdensome 
autonomous  market  monitoring  units. 

Many  commenters  address  the  issue 
of  the  appropriate  role  for  the 
Commission  and  the  state  commissions 
in  market  monitoring.  Commenters 
overwhelmingly  believe  that  the 
Commission  and  state  commissions 
have  an  important  role  to  play,  whether 
it  is  a  primary  role  as  market  monitors, 
or  a  secondary  role  providing  oversight 
of  market  monitoring  activities  by  RTOs. 

Some  commenters  believe  that  market 
monitoring  is  better  handled  by  the 
existing  statutory  and  regulatory  agency 
frameworks  than  by  RTOs.^''^  They 
suggest  a  continuing,  if  not  mandatory, 
role  for  the  Commission  and  other 
Federal  and  state  authorities  in 
conjunction  with  any  market  monitoring 
undertaken  by  RTOs.574  pp&L 
Companies  argues  that,  in  Gulf  States 
Utilities  Co.  v.  FPC,^^^  the  Supreme 
Court  made  it  clear  that  the  Commission 


'"  See,  e.g..  Salomon  Smith  Barney,  South 
Carolina  Commission,  PG&E,  Enron/APX/Coral 
Power  and  Duke. 

5'*  See.  e.g..  SMUD,  Tri-State,  Cinergy,  TDU 
Systems,  EPSA,  Industrial  Consumers,  CMUA,  PJM/ 
NEPOOL  Customers,  NY  ISO,  ISO-NE  and  EXDE. 

5"4ii  U.S.  747(1973). 


is  charged  with  serving  as  the  first  line 
of  defense  to  protect  and  preserve 
competition  in  wholesale  power 
markets. 

TDU  Systems  and  Sithe  contend  that 
regulatory  commissions  cannot  abdicate 
to  RTOs  the  responsibility  to  ensxne  that 
wholesale  electric  markets  are  free  of 
market  power.  Many  commenters  see 
RTOs  serving  to  forward  any  claims  of 
market  abuse  and  market  power  to  the 
various  federal  and  local  regulatory 
agencies  consistent  with  their  respective 
jurisdictions.  PJM  and  LG&E  see  the 
Commission  reviewing  remedies  and 
approving  penalties  and  sanctions. 
Desert  STAR  and  CRC  see  the 
Commission  acting  as  a  backstop  to  an 
RTO's  ADR  process  or  mitigation  plan. 
EEI  suggests  that  RTOs  regularly  inform 
the  Conunission  about  monitoring 
results,  which  will  enable  it  to  respond 
quickly  to  problems  not  resolved  by  the 
RTO.  SoCal  Cities  suggest  that  RTOs 
share  responsibility  to  remedy  structural 
defects  in  the  market  or  impose  general 
sanctions  for  market  power  abuse  with 
appropriate  state  and  federal  agencies, 
but  not  duplicate  their  responsibilities 
such  as  implementation  of  the  FPA. 
CalPX  believes  that  there  is  a  decreasing 
role  for  regulatory  oversight  as  a  result 
of  a  progression  toward  greater  RTO 
self-regulation. 

Florida  Power  Corp.  and  Nevada 
Commission  suggest  close  coordination 
of  RTO  market  monitoring  with  state 
regulators.  Nevada  Commission  also 
suggests  that  RTOs  collaborate  their 
monitoring  efforts  with  neighboring 
RTOs,  as  well  as  audit  the  records  of 
those  parties  who  violate  the  RTO's 
rules.  Project  Groups  recommends 
adding  an  eighth  minimum  function 
under  which  RTOs  provide  data  support 
for  states'  policies,  monitoring  the 
competitive  impacts  of  emissions 
regulations,  verifying  compliance  with 
state  generation  portfolio  standards. 

NARUC  claims  that  the  states  need  to 
be  heavily  involved  in  RTO  market 
monitoring  and  that  the  Commission 
should  work  with  the  states  to  make 
utility  codes  of  conduct  more  effective. 
In  its  view,  such  collaboration  is  the 
most  effective  means  of  monitoring 
market  power  in  generation,  since  the 
RTO  would  have  information  for  the 
region  on  transmission  plaiming, 
generation  expansion  and  transmission 
constraints,  and  state  commissions 
would  have  utility  specific  data  and 
information  on  local  operations. 
NARUC  argues  that  such  collaboration 
is  critical  because  state  commissions  are 
responsible  for  both  evaluating  local 
markets  to  assure  competitiveness  and 
for  licensing  electric  supplies,  and 
abusers  of  market  power  can  inhibit 


competition  and  distort  the  prices  of 
locally  regulated  services.  NASUCA 
similarly  claims  that  market 
participants,  state  and  federal  regulatory 
agencies,  and  state  consumer  advocates 
periodically  review  the  indices  and 
screens  to  be  used  for  RTO  market 
monitoring.  The  RTO  should 
periodically  issue  confidential  reports  to 
federal  and  state  regulatory  authorities 
and  state  consumer  advocate  offices, 
that  describe  the  state  of  the  markets 
and  the  results  of  matters  under 
investigation. 

A  number  of  state  conunissions 
suggest  a  continuing  oversight  role  over 
RTO  monitoring  by  the  Commission  and 
the  states. '^^'^  Oregon  Commission 
recommends  that  the  Commission 
establish  its  own  regulatory  advisory 
bodies  to  monitor  ancillary  services 
markets.  For  a  for-profit  RTO,  it 
recommends  that  a  regional  oversight 
committee  perform  this  function  with 
the  Commission  reviewing  any 
oversight  committee  reports. 

Commenters  also  address  a  number  of 
issues  related  to  the  ability  of  RTOs  to 
perform  self-assessments.  A  number  of 
commenters  believe  that  RTOs  are 
capable  of  objective  analysis.  NY  ISO 
contends  that  an  ISO  will  have  no 
incentive  to  distort  the  results  of  its 
analysis.  Cinergy  recommends  that 
RTOs  be  limited  to  monitoring  the 
behavior  of  the  markets  they  administer 
because  of  the  ready  access  to  relevant 
information.  Los  Angeles  comments 
that,  if  the  RTO  is  not  primarily 
responsible  for  providing  ancillary 
services,  it  should  not  be  burdened  with 
siuveying  that  market. 

Other  commenters  oppose  RTOs 
monitoring  the  markets  that  they 
operate  because  of  conflict  of  interest 
concerns. 5^'  EEI  argues  that 
independence  from  market  participants 
does  not  ensine  that  the  RTO  will  be 
able  to  monitor  its  own  performance 
objectively,  e.g.,  a  non-profit  RTO  may 
not  have  sufficient  incentives  to 
minimize  the  costs  under  its  control. 
Oregon  Commission  comments  that 
RTOs  cannot  be  entrusted  to  monitor 
ancillary  services  markets,  where  they 
will  be  providing  services  and  have 
incentives  to  protect  market  share. 
Industrial  Consumers  contends  that 
meirket  participants  must  perform 
monitoring  and,  accordingly,  an  RTO's 
operations  should  be  fully  transparent. 
SNWA  and  PG&E  claim  that  the  RTO 


*™See,  e.^..  Florida  Commission,  New  York 
Commission  and  Michigan  Commission. 

"''  See.  e.g..  Florida  Power  Corp..  CMUA  and 
DOE. 
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ancillary  services 
proposal  by  the  1 
remedial  action 
interest  concemsi 
suggests  that,  eve 


should  establish  { in  independent  body 
to  monitor  and  evaluate  its  performance. 

Some  commen^ers,  such  as  Salomon 
Smith  Barney  and  Michigan 
Commission,  oppose  the  RTO 
monitoring  marki  its  where  the  RTO 
takes  a  market  pa  sition  because  the  RTO 
plays  the  dual  roje  of  seller  of  services 
and  policeman.  i\lliant  contends  that  an 
RTO  will  be  competing  with  generation 
providers  in  conoestion  management 
and  have  an  incetitive  to  build 
transmission  facilities.  Similarly,  CP&L 
contends  that  a  for-profit  RTO  may 
compete  with  otUers  in  providing 

and  therefore  any 
ro  monitor  for 
ises  serious  conflict  of 
Industrial  Consiuners 
in  markets  where  the 
RTO  is  the  supplier  of  last  resort,  the 
RTO  should  not  nave  quasi-regulatory 
powers. 

Commenters  also  address  the  issue  of 
whether  RTOs  shjould  be  required  to 
provide  periodic  bssessments  of  markets 
they  do  not  parti(|ipate  in  or  operate, 
thereby  assessing  the  effect  of  existing 
structural  conditions  on  the 
competitiveness  cf  their  region's 
electricity  markers.  Some  commenters 
oppose  this  proposal.  Tri-State  opposes 
an  RTO  monitoring  of  power  markets 
because  it  would  not  only  violate  the 
Commission's  goal  of  separation 
between  transmission  and  power  sales, 
it  woidd  also  add  a  level  of  complexity 
and  cost  to  the  operation  of  the  RTO. 
Justice  Departmefit  believes  that  the 
RTO  cannot  reasinably  be  expected  to 
monitor  activities  with  which  it  has  no 
involvement.  Jusuce  Department 
therefore  recomnlends  that  the 
Commission  conlider  requiring  each 
separate  electric  power  trading 
institution  to  monitor  any  market  that  it 
operates. 

On  the  other  hind,  a  number  of 
commenters  favot  extending  RTO 
monitoring  respcnsibility  to  markets 
they  do  not  operate.  PJM/NEPOOL 
Customers  argued  that  the  independence 
of  the  RTO  wouli  enable  market 
participants  and  me  Commission  to 
have  confidence  In  the  RTO's 
assessments.  ISOfNE  favors  RTOs 
monitoring  pow^  markets.  NASUCA 
recommends  thai  RTOs  monitor  bulk 
power  markets,  capacity  markets, 
transmission  rig!  ts  markets,  ancillary 
services  markets  and  any  other 
potentially  competitive  markets.  FTC 
suggests  that,  wb  are  an  RTO  is  smaller 
than  one  of  the  n  ajor  interconnects,  the 
Commission  ma)  wish  to  encourage  all 
the  RTOs  within  each  of  the 
interconnects  to  ;oordinate  their  efforts 
to  examine  the  e  fects  of  market  rules  or 
variations  betwe*  m  RTOs  in  market 


rules  on  the  volume  and  price  of  inter- 
RTO  transactions.  Cal  ISO  also  sees 
collaborative  market  monitoring  and 
assessment  by  neighboring  RTOs  and  at 
the  national  level. 

Florida  Power  Corp.  recommends  that 
an  RTO  that  is  an  ISO  be  required  to 
make  regular  assessments  as  to  whether 
it  has  sufficient  operational  authority  to 
ensure  its  ongoing  ability  to  provide 
reliable,  open  access  transmission 
service  on  a  comparable  basis  to  all 
customers — nonetheless,  the  RTO 
should  not  be  self-regulating. 

For  those  regions  where  the  real-time 
balancing  function  is  performed  by  an 
ISO.  Advisory  Committee  believes  that 
the  ISO  should  monitor  market  power  in 
generation  markets.  SoCal  Edison  claims 
that,  where  markets  are  not  yet 
workably  competitive,  the  RTO,  with 
Commission  approval,  should  ensure 
that  prices  are  just  and  reasonable 
through  appropriate  temporary 
mechanisms  such  as  price  caps.  PG&E 
counters  that,  in  no  case,  should  RTOs 
be  permitted  to  use  control  of  a  power 
exchange  for  unilaterally  capping  prices 
set  by  the  market. 

Many  commenters  address  the  issue 
of  how  the  RTO  should  report,  if  at  all, 
its  monitoring  activities.  "The 
Commission  did  not  propose  to 
establish  detailed  standards  on  the 
format  and  content  of  monitoring 
reports,  noting  that  such  matters  are  best 
left  to  the  RTO.  We  asked  commenters 
to  address  whether  reporting  should  be 
limited  to  when  a  specific  problem  is 
encountered,  or  whether  periodic 
reporting  on  the  state  of  competition 
and  transmission  access  would  be  more 
appropriate. 

Commenters  express  mixed  views  on 
reporting  requirements.  CRC  supports 
the  concept  of  RTOs  reporting  to  the 
Commission  regarding  RTO  design 
flaws,  and  New  York  Commission 
suggests  that  RTOs  report  on  market 
power  abuse  as  well.  Florida  Power 
Corp.  submits  that,  if  market  monitoring 
is  necessary,  it  should  be  performed  by 
the  RTO  reporting  and  filing  appropriate 
information  with  state  and  Federal 
regulators.  Project  Groups  wants  the 
provision  of  data  to  support  state 
programs  pertaining  to  the  monitoring 
of  the  competitive  impacts  of  emissions 
regulations.  Project  Groups  argue  that 
RTOs  would  be  uniquely  positioned  to 
support  data  collection  for  verification 
of  green  marketing  claims  and 
compliance  with  information  disclosure 
requirements  and  portfolio  standards. 
EEI  opposes  a  Commission  mandate  for 
RTOs  to  track  generation  source  and 
emissions  data.  EEI  recommends  the 
RTO  voluntarily  imdertake  this  task  to 
meet  specific  state  compliance 


requirements  provided  appropriate 
safeguards  protect  competitively 
sensitive  irdormation.  EEI  expresses 
concern  regarding  the  possibility  that 
the  RTO  would  have  authority  to  coUect 
and  disclose  information  from  a 
generation  source  where  the  state  has 
not  imposed  such  a  requirement. 

Several  commenters  favor  issuance  of 
monitoring  reports  at  regular  intervals. 
Project  Groups  believes  that  RTO 
monitoring  units  should  issue  public 
reports  on  their  activities  and  findings, 
including  annual  reports  on  the  general 
state  of  the  market.  Metropolitan 
supports  reporting  at  regular  intervals 
from  an  external  monitoring  source; 
however,  during  initial  startup,  more 
frequent  reporting  is  advisable  to  assist 
participants'  understanding  of  the 
market  operation.  East  Texas 
Cooperatives  believes  that  RTOs  should 
prepare  periodic  reports  to  the 
Commission  with  the  precise  form  left 
to  the  discretion  of  the  RTO. 

California  Board  contends  that  regular 
reports  on  market  performance  should 
issue  at  least  on  a  yearly  basis,  and 
include  all  relevant  data  that  can  be 
made  publicly  available.  NASUCA 
contends  that,  to  further  create  trust  in 
the  RTOs'  ability  to  effectively  and 
objectively  monitor  the  market,  RTOs 
should  periodically  issue  reports 
describing  the  state  of  the  markets  that 
it  is  monitoring,  items  under 
investigation  by  the  RTO,  and  any 
results  from  completed  investigations. 
In  its  view,  market  participants,  state 
and  federal  regulatory  agencies  and  state 
consimier  advocates  should  participate 
in  the  development  and  periodic  review 
of  the  indices  and  screens  the  RTO  will 
use  to  monitor  the  operation  of  the 
markets.  Reports  should  be  provided  to 
state  and  federal  regulatory  authorities 
as  well  as  state  consumer  advocate 
offices,  on  a  confidential  basis,  to  enable 
them  to  independently  assess  whether 
additional  investigation  is  merited.  Cal 
ISO  submits  that  the  Conmiission 
should  specify  regular  reporting 
requirements  for  the  RTO's  monitoring 
unit.  PJM  believes  that  RTOs  should 
periodically  report  results  of  monitoring 
activities  to  the  Commission  and  state 
agencies. 

Components  of  a  Market  Monitoring 
Plan.  Commenters  address  various 
issues  regarding  particular  elements  of  a 
market  monitoring  plan.  Many 
commenters  address  the  issue  of 
whether  RTOs  should  be  allowed  to 
impose  penalties  and  sanctions.  Most 
commenters  would  limit  the  RTO's 
ability  to  impose  penalties  or  sanctions. 
Many  of  them  argue  that  such  authority 
should  remain  the  province  of  the 
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regulatory  and  antitrust  agencies. ^^^ 
Justice  Department  claims  that  RTOs 
«>  lack  experience  either  in  detecting 
exercises  of  market  power  or  in  making 
recommendations  on  correcting  market 
power  problems.  SPRA  questions 
whether  the  imposition  of  sanctions  hy 
the  RTO  may  conflict  with  the 
Supremacy  Clause  of  the  Constitution 
and  whether  affected  public  power 
bodies  could  only  consent  to  such 
sanctions  if  they  do  not  create  indefinite 
or  uncertain  liabilities.  PP&L  argues 
that,  because  it  will  be  judge  and  jiuy, 
the  RTO  must  demonstrate  competitive 
harm  before  taking  any  market  action. 
Some  commenters,  such  as  CP&L,  note 
that  a  for-profit  RTO  may  not  be 
objective  in  imposing  sanctions  because 
it  competes  with  other  market 
participants.  Other  commenters,  such  as 
Salomon  Smith  Barney,  claim  that  RTOs 
should  be  limited  to  extracting  ordinary 
commercial  penalties  when  market 
participants  fail  to  follow  the  market's 
rules.  EPSA  claims  that  RTOs  should  be 
empowered  to  intervene  in  a  market 
within  the  strict  confines  of  the 
Commission's  oversight  only  when  a 
situation  has  the  potential  to  become 
catastrophic.  Mass  Companies  opposes 
allowing  a  private  RTO  or  one  that  is 
operated  by  a  non-stakeholder  board  to 
enforce  violations  of  market  standards 
and  impose  sanctions  and  penalties. 

Canada  DNR  claims  that  it  will  be 
problematic  for  Canadian  entities 
subject  to  the  jurisdiction  of  Canadian 
provincial  and  Federal  energy  regulators 
also  to  be  subject  to  an  RTO  that  has  its 
disciplinary  authority  backstopped  by 
the  Commission.  In  its  view,  the  issue 
will  not  be  resolved  by  simply  having 
the  appropriate  Canadian  regulator 
serve  as  the  regulatory  backstop  to  the 
RTO  for  each  Canadian  entity  because 
the  Canadian  regulator  may  take  a 
different  position  than  the  Commission. 

A  few  commenters  support  authority 
for  RTOs  to  impose  penalties  and 
sanctions.  Among  them,  CalPX  believes 
that  RTO  governing  boards  and  power 
exchange  market  monitoring  committees 
must  be  able  to  take  appropriate  action 
either  by  referral  to  regulatory  agencies 
or  directly  through  applicable 
sanctioning  authority.  It  views  this  as 
critical  for  self-policing  and  providing 
prompt  remedies  before  problems 
detrimentally  affect  market  results.  ISO- 
NE  believes  that  an  RTO  should  have 
the  ability  to  impose  penalties  and 
sanctions,  but  suggests  that  the  RTO  not 
act  as  an  antitrust  agency,  in  order  to 
increase  the  acceptability  of  sanctions 
among  participants. 


578  See,  e.g..  Entergy,  Duke,  PG&E,  PSE&G,  PJM/ 
NEPOOL  Customers  and  Williams. 


The  Commission  specifically  sought 
comment  on  whether  penalties  should 
be  limited  to  violations  of  RTO  rules 
and  procedures,  or  whether  the  RTO 
should  be  allowed  to  impose  penalties 
for  the  exercise  of  market  power.  More 
commenters  oppose  than  support  RTOs 
imposing  sanctions  and  penalties  for 
market  power  abuse.  Among  them, 
Allegheny  and  Metropolitan  claim  that 
this  is  a  proper  function  of  regulatory  or 
antitrust  authorities.  Central  Maine 
argues  that  the  Commission  cannot 
grant  RTOs  the  authority  to  impose 
corrective  actions  without  affording  the 
affected  public  utilities  with  procediual 
due  process.  EEI  believes  that  the  RTO 
tariff  may  include  RTO  authority  to 
impose  fines  or  sanctions  to  ensiue 
compliance  with  RTO  rules  in 
accordance  with  the  costs  imposed  by 
their  actions.  Pointing  to  similar 
positions  taken  by  Justice  Department 
and  FTC,  EEI  contends,  however,  that 
the  RTO  should  not  attempt  to  define  or 
prosecute  alleged  exercise  of  market 
power  because  it  is  not  a  regulatory 
body  or  an  antitrust  agency  authorized 
to  take  such  actions.  It  also  suggests  that 
limited  additional  authority  might  be 
granted  during  the  transition  to 
restructured  markets  to  permit  the  RTO 
to  deal  effectively  and  timely  with 
identified  market  design  flaws,  software 
errors,  or  other  unanticipated  situations 
that  could  be  costly  if  no  action  is  taken. 

Cinergy  also  argues  that  the  RTO 
should  not  be  allowed  to  take  corrective 
action  against  individual  market 
participants.  It  believes  that  claims  of 
market  abuse  and  the  exercise  of  market 
power  should  be  forwarded  to  the 
Commission  to  address  consistent  with 
its  jiuisdiction.  Similarly,  MidAmerican 
recommends  that  RTO  penalties  be 
limited  to  (1)  willful  violations  of 
material  RTO  directives  related  to  the 
operation  of  regional  transmission 
facilities.  Commission  approved  RTO 
standards  for  transmission  facility 
operations,  and  material  provisions  of 
RTO  agreements  that  conflict  with  the 
RTO  transmission  tariff,  and  (2) 
violations  of  RTO  transmission  tariff 
provisions  relating  to  operating  reserves 
and  energy  imbalances.  NASUCA 
recommends  that  compliance  with  RTO 
rules  be  enforced  with  penalties  and 
sanctions  imposed  through  a 
collaborative  process  involving  all 
market  participants,  regulatory  agencies 
and  consumer  advocates.  However,  the 
Final  Rule  should  specify  that  any 
actions  taken  by  the  RTO  cannot 
substitute  for  penalties  or  other 
remedies  which  may  stem  from 
independent  investigations  by 
governmental  authorities.  Similarly, 


ISO-NE  and  SNWA  generally  would 
impose  sanctions  based  on  a 
participant's  engaging  in  patterns  of 
conduct  defined  in  the  RTO's  rules  or 
its  tariff. 

NYPP,  DOE,  and  LG&E  generally 
concur  that  RTO  sanctions  and  penalties 
should  only  be  levied  for  violations  of 
RTO  rules  and  procedures,  whereas 
penalties  and  sanctions  for  market 
power  abuses  are  matters  for  the 
regulatory  and  antitrust  agencies, 
legislators,  or  the  coiuls.  Florida  Power 
Corp.  argues  that,  since  an  RTO  does  not 
have  authority  to  grant  or  terminate 
market-based  rate  authorizations 
premised  respectively  on  the  absence  or 
presence  of  market  power,  the  RTO 
should  therefore  have  no  role  in  passing 
judgement  or  imposing  penalties  for  the 
exercise  of  market  power. 

On  the  other  hand,  some  commenters, 
such  as  East  Texas  Cooperatives,  are 
more  comfortable  with  RTO  imposition 
of  penalties  and  sanctions  for  market 
power  abuse.  PJM  recommends  that 
RTOs  be  able  to  take  corrective  action  to 
ameliorate  market  abuses  or  flaws  and 
to  seek  Commission  approval  to  add 
penalties  and  sanctions  to  its  market 
monitoring  plan.  NECPUC  recommends 
that  market  monitoring  be  expanded  to 
include  formalized  mitigation  and 
sanction  rules  in  connection  with 
market  design,  implementation  flaws 
and  market  power.  NY  ISO  claims  that 
RTOs  should  mitigate  evident  market 
power  problems,  on  a  prospective  basis, 
by  applying  pre-approved  remedies. 
CRC  submits  that  RTOs  investigate 
whether  market  power  abuse  results 
from  a  design  flaw  and  report  the  results 
to  the  Commission  for  approval  of  its 
mitigation  plan.  WPSC  sees  RTOs  being 
effective  because  they  will  have  access 
to  real-time  data  on  system  conditions 
and  should  be  given  authority  to  take 
appropriate  corrective  action 
immediately  to  respond  to  market 
abuses. 

Some  commenters  also  want 
sanctions  against  market  participants  for 
reliability  rule  violations.  PSNM  claims 
that  RTOs  should  defer  to  existing 
mechanisms  where  they  exist  (such  as 
the  WSSC's  Reliabilitv  Management 
System  RMS.  and  NERC  Reliability 
Standards  and  Measures)  for  sanctions 
against  market  participants  for  poor 
performance,  rather  than  create  new 
monitoring  and  sanction  systems  for 
RTOs.  Similarly,  Desert  STAR  submits 
that  any  RTO  should  be  allowed  to  pass 
the  reliability  performance  standards 
sanctions  on  to  participants  who  do  not 
comply.  SMUD  concurs  that  an 
important  aspect  of  enforcing  reliability 
standards  is  ensuring  that  the  RTO  has 
sufficient  authority  to  police  and 
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investigate  the  m  arkets  they  administer, 
and  assess  fines  ;  ind  other  appropriate 
penalties,  or  resc  Ive  disputes  amongst 
market  participai  its  as  to  any  alleged 
market  abuse. 

A  few  commedters  also  address  the 
Commission's  qi  estions  about  how 
much  discretion  the  RTO  should  have 
in  setting  penaltiss  {e.g.,  should  the 
RTO's  penalty  ai  thority  be  limited  to 
collecting  liquidi  ited  damages).  Nevada 
Commission  subi  nits  that  RTOs  should 
be  allowed  to  im  )ose  specific  penalties 
and  sanctions  fo^  non-compliance  with 
RTO  rulae  based  pn  liquidated  damages 
and  not  punitive  damages.  Cal  ISO  and 
Metropolitem  bel  eve  that  penalties 
should  be  limite<  to  liquidated 
damages.  Cal  ISC  argues  that  for  cases 
of  repaated  or  inl  entional  violations  or 
serious  abuses  of  market  power,  the 
RTO  should  seek  relief,  including 
imposition  of  puiitive  damages,  from 
the  CoxDinission  jr  other  appropriate 
agencies  such  as  the  Justice  Department. 
Metropolitan  arg  les  that  liquidated 
damages  sought  fcy  an  RTO  should  be 
approved  by  the  Ilommission.  And  Duke 
opposes  the  RTO  assiuning  the  role  of 
market  monitor  a  nd  enforcer;  therefore, 
it  recommends  tl  at  terms  and 
conditions  for  an  y  penalties  the  RTO 
might  impose  shi  mid  be  agreed  upon  by 
contrtict  during  t  le  RTO  development 
process. 

On  the  other  h;  ind.  WPSC  claims  that 
the  RTO  should  lave  the  discretion  to 
determine  the  an  ounts  of  adequate 
sanctions  aud  pe  lalties  to  discourage 
anti-competitive  conduct.  Whether  the 
RTO  has  acted  pi  operly  can  always  be 
reviewed  after  th }  fact  through  a  dispute 
resolution  procedure  either  through  the 
Commission  or  tl  le  Justice  Department. 
NASUCA  contends  that  sanctions  and 
other  penalties  si  lould  be  large  enough 
to  be  an  effective  deterrent.  It  suggests 
that  a  for-profit  F  TO  may  have 
incentives  to  imp  ose  unjustified 
penalties  and  sh(  uld  be  required  to 
allocate  all  reven  ue  derived  from 
sanctions  and  pe  lalties  in  a  way  that 
benefits  cnstome  -s.  SMUD  offers  that, 
since  liquidated  iamages  are  a  mere 
proxy  designed  t )  make  a  victim  whole 
for  a  trvisgressio  i,  they  do  not  really 
serve  aS  a  deterre  nt  to  market  abusive 
conduct. 

Several  comm«  nters  address  whether 
the  SEC  model  o  regulating  stock 
exchanges,  i.e..  r  iquiring  extensive  and 
sophisticated  ma  rket  monitoring  of 
stock  exchanges,  should  applicable  to 
RTO  market  mon  itoring.  Some 
commenters,  sue  i  as  EEI  and  PP&L.  do 
not  believe  the  n  odel  is  applicable.  EEI 
claims  tha,t  moni  oring  scheme  in  the 
securities  indust  y  is  an  exception 
because  io  most  ndustries  the  market 


participants  bring  competitive  problems 
to  the  attention  of  antitrust  authorities. 
Sithe  also  opposes  any  emulation  of  the 
NASD  or  NYMEX  model  of  self- 
regulation  at  this  time  because  of  the 
limited  amount  of  market  experience  to 
date. 

PJM/NEPOOL  Customers  and  Cal  ISO, 
however,  contend  that  the  RTO 
monitoring  function  should  be  similar 
to  that  of  a  stock  exchange  because  the 
RTO  is  designed  to  ensure  that  the 
exchange  of  electricity  can  occur  readily 
and  easily  in  a  competitive  marketplace. 

Commission  Conclusion.  In  the 
NOPR,  the  Commission  proposed  that 
RTOs  perform  a  market  monitoring 
function.  Many  commenters  raise  a 
number  of  issues  regarding  market 
monitoring.  The  issues  largely 
encompass  the  following  concerns:  the 
need  for  and  scope  of  a  market 
monitoring  function;  who  should 
perform  this  function  and  how  it  should 
be  performed;  and  what  are  the  specific 
components  or  procedures  of  a  market 
monitoring  plan. 

The  Commission  recognizes  that  the 
market  monitoring  concept  is  new  and 
not  yet  well-refined,  either  at  the 
Commission  or  within  existing  ISOs.  We 
also  acknowledge  the  apprehensions  of 
some  parties  that  market  monitoring  by 
an  RTO  could  intrude  into  markets  and 
affect  their  behaviors.  The  Commission, 
however,  is  engaged  in  finding  ways  to 
understand  market  operations  in  real- 
time, so  that  it  can  identify  and  react  to 
any  problems  that  are  preventing  the 
most  efficient  operations.  It  also  has  a 
responsibility  to  protect  against 
anticompetitive  effects  in  electricity 
markets.  ^^9  if  we  are  to  satisfy  this  goal, 
we  must  systematically  assess  whetiher 
our  policies  and  decisions  are  consistent 
with  this  responsibility.  Market 
monitoring  is  an  important  tool  for 
ensiu-ing  that  markets  within  the  region 
covered  by  an  RTO  do  not  result  in 
wholesale  transactions  or  operations 
that  are  unduly  discriminatory  or 
preferential  or  provide  opportunity  for 
the  exercise  of  market  power.  In 
addition,  market  monitoring  will 
provide  information  regarding 
opportunities  for  efficiency 
improvements. 

However,  in  light  of  the  different 
forms  of  RTOs  that  could  be  developed 
by  market  participants  and  the  varying 
types  of  markets  an  RTO  may  be 
operating  within  its  region,  different 
market  monitoring  plans  are  likely  to  be 
appropriate  for  different  RTOs. 
Consequently,  after  careful 
consideration  of  the  comments,  the 


5^'JSee  Gulf  Stales  UtilUies  v.  FPC.  411  U.S.  747, 
758-59(1973). 


Commission  will  require  that  RTO 
proposals  contain  a  market  monitoring 
plan  that  identifies  what  the  RTO 
participants  believe  are  the  appropriate 
monitoring  activities  the  RTO,  or  an 
independent  monitor,  if  appropriate, 
will  perform.  We  believe  that  such 
approach  will  provide  those  proposing 
an  RTO  sufficient  flexibility  to  design  a 
monitoring  plan  that  fits  the  corporate 
form  of  the  RTO  as  well  as  the  types  of 
markets  the  RTO  will  operate  or 
administer.  We  have  revised  the 
regulatory  text  for  the  RTO  market 
monitoring  function  to  reflect  our 
decision  to  allow  this  flexible  approach. 

Although  we  decline  at  this  time  to 
prescribe  a  particular  market  monitoring 
plan  or  the  specific  elements  of  such  a 
plan,  the  RTO  must  propose  a 
monitoring  plan  that  contains  certain 
standards.  The  monitoring  plan  must  be 
designed  to  ensure  that  there  is 
objective  information  about  the  markets 
that  the  RTO  operates  or  administers 
and  a  vehicle  to  propose  appropriate 
action  regarding  any  opportunities  for 
efficiency  improvement,  market  design 
flaws,  or  market  power  identified  by 
that  information.  The  monitoring  plan 
also  must  evaluate  the  behavior  of 
market  participants,  including 
transmission  owners,  if  any,  in  the 
region  to  determine  whether  their 
behavior  adversely  affects  the  ability  of 
the  RTO  to  provide  reliable,  efficient 
and  nondiscriminatory  transmission 
service.  Because  not  all  market 
operations  in  a  region  may  be  operated 
or  administered  by  the  RTO  (e.g.,  there 
may  be  markets  operated  by  unaffiliated 
power  exchanges),  the  monitoring  plan 
must  periodically  assess  whether 
behavior  in  other  markets  in  the  RTO's 
region  affect  RTO  operations  and, 
conversely,  how  RTO  operations  affect 
the  efficiency  of  markets  operated  by 
others.  Reports  on  opportunities  for 
efficiency  improvement,  market  design 
flaws  and  market  power  abuses  in  the 
markets  the  RTO  operates  and 
administers  also  must  be  filed  with  the 
Commission  and  affected  regulatory 
authorities. 

In  developing  its  market  monitoring 
plan,  the  RTO  should  identify  the 
markets  that  will  be  monitored,  i.e., 
transmission,  ancillary  services  or  any 
other  market  it  may  develop  (e.g., 
congestion  management).  With  regard  to 
those  markets,  the  monitoring  plan 
should  examine  the  structure  of  the 
market,  compliance  with  market  rules, 
behavior  of  individual  market 
participants  and  the  market  as  a  whole, 
and  market  power  and  market  power 
abuses.  The  monitoring  plan  should  also 
address  how  information  will  be  used 
and  reported.  The  monitoring  plan 
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should  indicate  whether  the  RTO  will 
only  identify  problems  and/or  abuses  or 
whether  it  also  will  propose  solutions  to 
such  problems.  We  note  that  sanctions 
and  penalties  may  be  appropriate  for 
certain  actions  such  as  noncompliance 
with  RTO  rules.  However,  the 
monitoring  plan  should  clearly  identify 
any  proposed  sanctions  or  penalties  and 
the  specific  conduct  to  which  they 
would  be  applied,  provide  the  rationale 
to  support  any  sanctions,  penalties  or 
remedies  (financial  or  otherwise)  and 
explain  how  they  would  be 
implemented.  With  regard  to  the 
reporting  of  market  monitoring 
information,  the  monitoring  plan  should 
indicate  the  types  and  frequency  of 
reports  that  will  be  made  and  to  whom 
the  reports  will  be  sent.  Under  the  FPA, 
the  Commission  has  the  primary 
responsibility  to  ensure  that  regional 
wholesale  electricity  markets  served  by 
RTOs  operate  without  market  power.  An 
appropriate  market  monitoring  plan 
must  provide  an  objective  basis  to 
observe  markets  and,  if  appropriate, 
provide  reports  and/or  market  analyses. 
Market  monitoring  also  will  be  a  useful 
tool  to  provide  information  that  can  be 
used  to  assess  market  performance.  This 
information  will  be  beneficial  to  many 
parties  in  govenunent  as  well  as  to 
power  market  participants.  This 
includes  state  commissions  that  protect 
the  interests  of  retail  consumers, 
especially  where  they  are  overseeing  the 
development  of  a  competitive  electric 
retail  market.  We  note,  however,  that 
the  market  monitoring  function  for  the 
RTO  does  not  limit  the  ability  of  each 
state  within  the  RTO's  region  or  other 
authorities  to  decide  the  natiire  and 
extent  of  its  own  market  monitoring 
activities. 

We  are  not  requiring  a  plan  that 
necessarily  involves  the  collection  of 
data  the  RTO  would  not  collect  in  its 
ordinary  course  of  business.  We  believe 
that  the  information  collected  through 
the  RTO  market  monitoring  plan  will 
reflect  data  that  the  RTO  will  collect  or 
have  access  to  in  the  normal  course  of 
business  (e.g.,  bid  data,  operational 
information).  In  light  of  our 
requirements  that  the  RTO  have 
operational  control  over  the 
transmission  facilities  transferred  to  it 
and  the  RTO  be  the  security  coordinator 
for  its  region,  the  RTO  will  be  in  the 
best  position  to  perform  (or  provide 
information  to  another  entity,  if 
appropriate,  for  it  to  perform)  objective 
monitoring  functions  for  the  markets 
that  the  RTO  operates  or  administers  in 
the  region. 

In  response  to  commenters'  argiunents 
that  RTO  market  monitoring  results  in 
an  impermissible  shift  of  Commission 


authority  to  other  entities,  we 
emphasize  that  performance  of  market 
monitoring  by  RTOs  is  not  intended  to 
supplant  Commission  authority.  Rather 
it  will  provide  the  Commission  with  an 
additional  means  of  detecting  market 
power  abuses,  market  design  flaws  and 
opportimities  for  improvements  in 
market  efficiency.  Further,  because 
market  monitoring  plans  will  be 
required  to  be  filed  with  and  approved 
by  the  Cormnission  as  part  of  an  RTO 
proposal,  we  will  retain  the  ability  to 
determine  what,  how  and  by  whom 
activities  will  be  performed  in  the  first 
instance. 

Because  we  believe  market 
monitoring  is  essential,  we  decline  to 
set  any  sunset  date  for  monitoring  at 
this  time.  However,  as  bulk  power 
markets  evolve  and  become  more 
competitive,  we  may  revisit  the  need  for 
the  type  of  monitoring  the  Rule  requires. 

7.  Plaiming  and  Expansion  (Function  7) 

In  the  NOPR,  the  Commission 
proposed  that  the  RTO  planning  and 
expansion  process  must  satisfy  certain 
standards.  Specifically,  RTOs  would  be 
required  to:  (1)  Encourage  market- 
motivated  operating  and  investment 
actions  for  preventing  and  relieving 
congestion;  and  (2)  accommodate  efforts 
by  state  regulatory  commission  to  create 
multi-state  agreements  to  review  and 
approve  new  transmission  facilities, 
coordinated  with  programs  of  existing 
Regional  Transmission  Groups  (RTGs) 
where  necessary.  We  suggested  that 
RTOs  be  designed  to  promote  efficient 
use,  which  requires  efficient  price 
signals  such  as  congestion  pricing,  and 
efficient  expansion  of  their  regional 
grid,  which  requires  control  over 
planning  and  expansion.  We 
specifically  proposed  that  the  RTO  have 
ultimate  responsibility  for  both 
transmission  planning  and  expansion 
within  its  region.  If  the  RTO  is  unable 
to  satisfy  the  planning  and  expansion 
requirement  when  it  commences 
operation,  we  proposed  that  the  RTO 
must  file  a  plan  with  specified 
milestones  that  will  ensiu-e  that  it  meets 
this  requirement  no  later  than  three 
years  after  initial  operation.  In  addition, 
the  Commission  sought  comment  on  . 
whether  three  years  is  an  appropriate 
amount  of  time  for  implementation  of 
this  function. ^''o 

Comments.  Encourage  Market- 
Motivated  Operating  and  Investment 
Actions  for  Preventing  and  Relieving 
Congestion.  Many  commenters  support 
the  Commission's  proposal  to  require 
that  an  RTO  must  ensure  the 
development  and  operation  of  market 


mechanisms  to  plan  and  refinance 
transmission  system  expansion.  As  part 
of  this  an  RTO  should  provide  all 
transmission  customers  with  efficient 
price  signals  that  show  the 
consequences  for  their  transmission  use 
decisions. ^•^^ 

Some  commenters,  such  as  fEA  and 
Williams  believe  that  this  role  is  best 
performed  by  for-profit  entities  because 
system  expansion  decisions  must  be 
driven  by  economic  considerations. 
Entergy  also  contends  that  a  transco  will 
not  create  any  bias  in  the  method  of  grid 
expansion. 

Los  Angeles  agrees  that  an  RTO 
should  rely  upon  market  signals  and 
market  solutions  in  assessing  cill  feasible 
options  (e.g.,  construction  of  new 
generation,  redispatch  of  existing 
generation,  grid  expansion)  to  assure  the 
least-cost  option  is  pursued.  NASUCA 
also  argues  that  the  Commission  should 
mandate  that  RTOs  use  least-cost 
planning  on  a  region-wide  basis  for 
transmission  system  expansions  and 
upgrades.  It  notes  that  the  larger  the 
region  over  which  least-cost  planning  is 
conducted,  the  more  economically 
efficient  the  outcome  is  likely  to  be.  If 
market  solutions  do  not  develop  or  are 
not  timely,  Los  Angeles  believes  that  the 
RTO  must  have  the  power  to  resolve  the 
transmission  problem.  LG&E  proposes 
that  RTOs  be  permitted  to  use 
competitive  bidding  as  a  means  to  meet 
new  transmission  investment  needs. 

EPA  believes  that  RTOs  should  adopt 
a  resoiut;e  plaiuiing  process  with 
sufficient  flexibility  to  consider  non- 
traditional  resources  and  to  assign 
appropriate  values  to  their  unique 
benefits.  EPA  further  believes  that  RTOs 
should  be  encoxu-aged  to  take  into 
account  environmental  costs  and 
benefits  that  are  not  reflected  in 
resource  prices. 

Puget  suggest  that  the  Commission 
should  recognize  that  the  concept  of 
RTOs  may  contain  some  elements  that 
do  not  enhance  the  reliable  operation  of 
the  transmission  grid.  Puget  requests 
that  the  Commission  should  address 
more  fully  how  it  will  mitigate  the 
effects  of  the  severance  of  generation 
and  transmission  planning  and 
operation  and  how  it  plans  to  ensure 
maximum  reliability  at  the  lowest 
integrated  costs. 

NASUCA  recommends  that  the 
Commission  require  RTOs  to  develop  a 
baseline  regional  transmission 
expansion  plan  that  would  identify  the 
regional  system's  ability  to  meet 
essential  NERC  reliability  criteria  and 


saoFERC  StaU.  &  Regs.  1  32.541  at  33,751-53. 
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Commission.  Industrial  Consumers.  Champion, 
NSP.PG&E,  Williams,  LG&E.  FTC  and  APX. 
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isolate  potential  constraint  areas  of  the 
existing  system  (vhere  upgrades  may  be 
necessary  or  adaitional  generation 
desirable.  Such  k  baseline  plan  could 
provide  a  valuable  tool  to  market 
participants  in  signaling  the  best 
locations  for  new  generation  projects. 
Entergy  propose  3  the  use  of  a  regional 
transmission  pirn  that  includes  a 
regional  transmission  planning  summit 
process  involvii  g  all  stakeholders. 

TAPS,  bowewjr,  questions  whether 
market -based  mi  >chanisms  to  expand  the 
transmission  grid  will  emerge  readily 
from  an  efficien  short-term 
transmission  pri  cing  regime  that 
accounts  proper  y  for  the  costs  of 
congestion.  TAF  S  asserts  that,  while 
efficient  congesi  ion  pricing  is  an 
important  comp  anent  of  a  well-designed 
transmission  rej  ime,  it  is  not  the  answer 
to  the  concerns  hat  have  been  raised 
regarding  the  la(  k  of  economic  and 
regulatory  incer  Uves  to  expand  the 
transmission  grid. 

Many  commei  iters  agree  that  RTOs 
should  be  respo:  isible  for  conducting 
the  studies  nece  ;sary  to  assess  the  need 
for  new  transmi:  ;sion  system 
enhancement.^**  •  However,  some 
commenters  arg  le  that  the  role  of  the 
RTO  should  be  \  o  facilitate  market 
investment  by  o  hers  in  new 
transmission  am  1  generation,  not  to  lead 
the  market  by  m  iking  its  own  plans  for 
new  facilities.  F  )r  example,  Seattle 
suggests  that  the  RTO  should  generate 
information  on  I  he  locations, 
frequencies  and  costs  of  congested  paths 
to  guide  capital  nvestment.  It  believes 
that  the  RTO  ne  (d  not  make  capital 
investments  din  ctly;  rather  it  should 
seek  market  me<  hanisms,  such  as 
requesting  bids  or  needed  capacity,  to 
encourage  inves  tments.  EME  states  that 
performance  of  i  his  role  requires 
accurate  accoun  :ing  for  the  impact  of 
congestion  and  i  lew  generation,  and 
proper  allocatio  i  of  costs  to  those  that 
require  such  cos  ts  to  be  incurred. 

To  ensiu-e  tha  transmission 
expansion  decis  ons  are  not  biased, 
ComEd  propose  i  that  RTO  functions  be 
performed  by  tw  o  linked  organizations 
that  together  ma  se  up  a  "Binary  RTO." 
ComEd  envisior  s  that  the  Binary  RTO 
would  consist  o  for-profit  independent 
transmission  co:  npanies  (ITCs),  each 
operating  a  larg<  <  aggregation  of  existing 
transmissiou  syi  items,  under  the 
oversight  of  an  i  ^dependent,  not-for- 
profit  Regional '  'ransmission  Board 
(RTB).  The  ITCs  will  identify 
transmission  ad  litions,  upgrade 
opportunities,  aid  prepare  long-range 
plans  which  wo  aid  be  reviewed  by  the 


"2  See.  e.g..  EME  ;  nd  Seattle. 


RTB  and  subsequently  integrated  in  an 
RTB-wide  planning  system. 

Powerex  beUeves  that  it  is  better  to 
eliminate  congestion  at  its  source 
through  facilities  upgrades,  if 
economically  and  environmentally 
feasible,  than  to  attempt  to  manage 
congestion  on  a  long-term  basis  through 
congestion  pricing  schemes. 

Many  commenteis  support  the 
concept  that  RTOs  must  be  responsible 
for  transmission  planning  and  that 
single-system  planning  should  be  the 
objective  of  the  RTO  planning 
process. "^"3  Commenters  differ,  however, 
on  the  extent  of  the  RTO's  role  in  the 
planning  process.  Some  commenters, 
such  as  Powerex,  argue  that  the  RTO 
must  have  control  over  transmission 
service,  planning,  system  impact  studies 
and  facilities  studies,  and  the  authority 
to  determine  the  need  for,  and  require 
the  implementation  of,  transmission 
upgrades  by  member  utilities.  Other 
commenters,  such  as  LIPA  and  H.Q. 
Energy  Services,  propose  that,  in  the 
absence  of  transmission  expansion 
proposals  from  current  or  proposed 
market  participants,  the  RTO  should 
have  the  responsibility  for  assessing 
whether  transmission  improvements  are 
needed  and,  if  a  need  is  found,  the  RTO 
should  have  the  authority  to  order  such 
expansion. 

Some  conunenters  such  as  NY  ISO,  on 
the  other  hand,  express  concern  that 
exclusive  authority  by  the  RTO  over 
transmission  planning  is  overly 
restrictive.  NY  ISO  claims  that  entities 
which  are  responsible  for  coordinating 
transmission  expansion,  but  which  lack 
authority  to  make  enforceable  planning 
decisions,  can  nevertheless  achieve  the 
Commission's  primary  transmission 
expansion-related  goal,  i.e.,  ensuring 
that  investments  in  new  transmission 
facilities  are  coordinated  to  ensure  a 
least-cost  outcome  that  maintains  or 
improves  existing  reliability  levels. 

H.Q.  Energy  Services  objects  to  NY 
ISO's  arguments  as  being  merely 
concerned  with  preserving  its  so-called 
"two-tier"  governance  system  which 
provides  NY  ISO  transmission  owners 
with  significant  authority,  or  veto 
power,  over  interconnections  with 
generating  facilities  and  over  decisions 
related  to  transmission  system  planning 
and  expansion.  H.Q.  Energy  Services 
does  not  believe  that  the  two-tier 
approach  is  appropriate  unless  the  RTO 
has  ultimate  decision-making  authority. 

Many  commenters  agree  with  the 
proposal  that  an  RTO  must  be 
ultimately  responsible  for  all 


'83  See,  e.g.,  PNGC,  Wisconsin  Commission.  EAL, 
Entergy,  PJM,  Minnesota  Power  and  Montana- 
Dakota. 


transmission  expansions  and 
upgrades. 58''  These  commenters  claim 
that  transmission  operations  must  be 
conducted  on  an  independent  and  fair 
basis  and  must  be  undertaken  by  an 
impartial  entity  if  transmission  services 
are  to  be  offered  on  a  truly  non- 
discriminatory basis.  They  argue  that 
vesting  the  R'TO  with  the  ultimate 
responsibility  for  expanding 
transmission  systems  eliminates  the 
conflict  that  is  inherent  in  vesting  these 
responsibilities  with  an  entity  that  also 
has  commercial  interests  that  are 
competing  with  users  of  the  system. 

Although  SMUD  supports  having  the 
RTO  be  responsible  for  transmission 
planning  and  expansion,  it  cautions 
that,  in  such  a  paradigm,  people  that 
have  no  responsibility  to  the  ratepayers 
will  be  deciding  planning  and 
expansion  issues.  Therefore,  SMUD 
argues  that  the  Commission  needs  to 
scrutinize  the  recovery  of  the  costs  of 
such  expansion  to  ensure  that  such 
expansion  decisions  and  costs  are 
prudent,  just  and  reasonable. 

Several  commenters  agree  that  the 
RTOs  can  and  should  play  a  significant 
role  in  the  transmission  planning  and 
expansion  process. ^^^  Some  of  these 
commenters,  such  as  NYPP  and  Mass 
Companies,  however,  do  not  believe 
that  the  Commission  should  require  that 
RTOs  have  authority  to  order  a 
transmission  owner  to  modify  or  expand 
its  transmission  system.  Nevada 
Commission  believes  that  transmission 
owners  should  be  allowed  to  assist  an 
RTO  in  the  development  of  grid 
planning  criteria  and  could  take  the  lead 
in  such  grid  planning  with  RTOs 
performing  more  of  an  overview  role. 
Professor  Joskow  states  that  the 
transmission  owners,  operating  through 
a  sound  RTO/ISO  transmission  planning 
process  should  be  expected  to  be  the 
primary,  but  not  necessarily  the 
exclusive,  source  of  network 
enhancement  initiatives.  WEPCO  argues 
that  transmission  owners  should  be 
integrated  into  the  RTO  regional 
transmission  plans  where  they  can  be 
improved  and  expanded  to  meet 
regional  needs  most  efficiently.  Tiulock 
contends  that  the  RTO's  authority  over 
the  transmission  system  it  operates  must 
be  limited  to  that  system.  Turlock 
argues  that  the  RTO  should  not  have  the 
ability  to  force  expansion  of  lower 
voltage  or  tangentially  related  facilities 
which  are  beyond  the  area  of  its 
responsibility,  even  if  those  other 
facilities  might  have  a  small  but 


58-«  See,  e.g.,  San  Francisco,  SoCal  Cities  and 
CMUA. 
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theoretically  possible  impact  on  the 
RTO's  facilities. 

CP&L  supports  a  coordinated 
planning  approach  which  would  be 
similar  to  the  planning  approaches 
identified  in  the  Midwest  ISO  and  the 
Alliance  RTO  filings,  where  the  RTO 
would  have  responsibility  for  review  of 
the  transmission  plan,  but  the 
individual  transmission-owning  entities 
would  provide  the  necessary  input  to 
facilitate  the  development  of  the 
comprehensive  RTO  transmission  plan. 
East  Kentucky  argues,  however,  that  an 
individual  transmission  owner  should 
be  able  either  to  require  or  to  veto  the 
building  of  a  particular  RTO  facility. 

MidAmerican  disagrees  with  the 
proposal  that  the  RTO  have  the  ultimate 
responsibility  for  both  transmission 
planning  and  expansion  in  the  region. 
MidAmerican  claims  that  existing 
regional  transmission  groups  (RTGs) 
have  clear  and  prominent  roles  in 
transmission  expansion  decisions  in 
which  planning  for  transmission 
improvements  are  coordinated  through 
collaborative  processes  that  already 
involve  many  interested  stakeholders  in 
the  widest  fashion  possible. 
MidAmerican  states  that  throughout  the 
MAPP  region  there  is  broad  support  for 
continuing  transmission  planning  and 
expansion  decisionmaking  as  a 
collaborative  function  and  that  the 
existing  collaborative  processes 
adequately  accommodate  RTO 
participation. 

Central  Maine  believes  that  RTOs/ 
ISOs  can  and  should  play  a  significant 
role  in  the  transmission  plarming  and 
expansion  process,  but  disagrees  with 
the  Commission's  proposal  to  give  ISOs 
ultimate  responsibility  for  transmission 
planning  and  expansion.  Central  Maine 
does  not  object  to  ISOs  having  oversight 
responsibility  in  these  area,  but  Central 
Maine  believes  that  the  planning  and 
engineering  functions  should  be  a 
shared  responsibility  between  utilities 
and  RTO,  i.e.,  the  Commission  should 
consider  utility  plaimers  as  a  satellite  to 
the  ISO/RTO  similar  to  satellite  function 
served  by  utility  control  centers  in 
monitoring,  switching  and  dispatching. 
Central  Maine  states  that  the 
Commission  should  grant  individual 
transmission  owning  utilities  an  equal 
voice  in  determining  the  technical 
aspects  of  transmission  plaiming  and 
expansion. 

Although  Big  Rivers  believes  that,  as 
proposed  in  the  NOPR,  the  RTO  should 
be  the  default  provider  of  transmission 
planning  and  expansion,  it  agrees  with 
NRECA  that  incumbent  transmission 
owners  should  have  the  first 
opportunity  to  build  required 
transmission  system  expansion  with 


RTO  ability  to  facilitate  needed 
construction  by  others. 

Some  commenters  suggest  specific 
tasks  and  functions  that  the  RTO  should 
perform  or  have  the  ability  to  require  as 
part  of  the  transmission  planning  and 
expansion  function.^**^  For  example, 
SY(P  proposes  that  at  a  minimum,  each 
RTO  should  have  the  authority  to:  (1) 
Direct  transmission  owners  to  study  and 
evaluate  system  performance  and  to 
develop  plans  to  solve  known  reliability 
or  adequacy  problems;  (2)  revise  tir 
combine  elements  of  transmission 
owners'  plans  to  achieve  the  most 
efficient  and  reliable  transmission 
expansion  plan;  (3)  approve  or  reject 
any  component  of  the  RTO  transmission 
plan  developed  by  a  transmission 
owner;  and  (4)  approve  facility 
additions  by  third  parties. 

Accommodate  Efforts  by  State 
Regulatory  Commission  to  Create  Multi- 
State  Agreements  to  Review  and 
Approve  New  Transmission  Facilities. 
Many  conunents  concur  that  multi-state 
agreements  are  to  be  encouraged  and 
that  the  RTO  should  be  designed  to 
work  within  that  structiu^.^^y 
Commenters,  including  NSP  and 
Nevada  Commission,  encourage  the 
Commission  to  provide  an  active  role 
for  RTOs  to  participate  with  state  and 
local  government  in  the  siting  and 
licensing  of  new  facilities.  PJM  states 
that  a  cooperative  relationship  between 
RTOs  and  the  states  is  essential  to 
effective  transmission  expansion 
planning.  In  PJM's  view,  states  are  more 
likely  to  trust  the  plaiming  decisions  of 
RTOs  that  have  no  commercial  interest 
in  transmission  and  generation 
expansion  than  decisions  made  by 
transmission-owning  entities,  which 
have  commercial  interests. 

Cinergy  recommends  that  the  final 
rule  include  a  Commission  commitment 
to  proceed  aggressively  to  establish  a 
forum  to  encoxu-age  coordination  of  RTO 
plaiming  and  expansion  among  states 
through  multi-state  certification 
agreements  and  multi-state  regional 
planning  boards.  Cinergy  notes, 
however,  that  the  creation  of  a  forum  or 
agency  to  review  grid  planning  and 
expansion  that  would  consider  the 
public  interest  beyond  the  constraints  of 
state  boundaries  may  require  federal 
legislation.  If  so,  the  Commission 
should  be  aggressive  in  its  dialogue  with 
Congress  to  obtain  the  requisite 
legislative  relief. 

The  Kentucky  Commission  suggests 
creating  a  voluntary  "Joint  Board  on 
Regional  Transmission  Siting"  to 


develop  and  review  standards  for 
transmission  expansion.  The  Joint  Board 
would  include  participation  from  the 
Commission,  state  commissions,  RTOs, 
and  other  interested  parties.  The  Joint 
Board  would  also  convene  ad  hoc 
committees  to  review  specific 
transmission  expansion  proposals. 
Pennsylvania  Commission  also  prefers  a 
joint  Federal-state  approach  towards 
regulating  RTO  site  approvals, 
expansion,  innovation  and  customer 
service.  It  notes  that  a  joint  Federal-state 
approach  has  been  used  with  success  in 
other  areas,  such  as  the  Susquehanna 
River  Basin  Commission,  the  Delaware 
River  Basin  Commission  and  the  Joint 
Pipeline  Office  which  regulates  the 
Trans-Alaska  Pipeline  System. 

Illinois  Commission  recommends  that 
acconmiodation  of  multi-state  efforts  be 
expanded  to  include  the  possibility  of 
multi-state  regional  regulatory  oversight 
organizations.  Such  organizations  could 
be  instrumental  in  coordinating  regional 
solutions  to  regidatory  and  policy 
issues. 

Otter  Tail  expresses  concern  that 
multi-state  agreements  may  not  actually 
add  to  the  efficient  use  and  expansion 
of  the  interstate  transmission  system 
due  to  a  danger  that  these  types  of 
agreements  could  be  mired  in  state- 
versus-state  political  conflict  and 
become  unworkable,  to  the  detriment  of 
transmission  owners,  generators,  and 
ultimately  customers.  Industrial 
Consumers  also  does  not  believe  that 
requiring  an  accommodation  with 
"multi-state  agreements"  is  necessarily 
productive.  It  states  that  nothing  now 
prevents  such  coordination  among 
states,  yet  there  is  no  obvious  evidence 
that  this  will  work.  Industrial  Customers 
believes  that  states  will  always  reserve 
the  right  to  veto  a  project  that  may  be 
partially  situated  within  their 
jurisdiction,  regardless  of  the  benefits 
elsewhere. 

East  Texas  Cooperatives  believes  that 
retention  of  state  public  utility 
commission  authority  over  siting  (and 
other  necessary  approvals)  is  necessary 
to  control  the  risk  of  overbuilding 
because  RTOs  will  have  no  real 
incentive  to  limit  facility  construction. 

Commenters  generally  express 
support  for  the  proposal  that  the  RTO 
build  on  existing  RTG  processes.'''"'  For 
example.  Industrial  Consumers  urges 
that  the  Commission  require  existing 
RTGs  to  merge  their  functions  with  the 
RTOs  because  RTGs  should  not  be 
allowed  to  develop  an  institutional 


586  See.  e.g..  Project  Groups,  LIPA  and  SRP. 
5"'  See,  e.g..  Illinois  Commission.  DOE  and  New 
Smyrna  Beach. 


5**  See,  e.g..  Wisconsin  Commission.  Industrial 
Customers  and  SRP. 
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culture  that  di  merges  from  the  goals  and 
objectives  of  R  FOs. 

New  Smymi  i  Beach  and  Oneok  claim 
that  market  pa  ticipants  will 
undoubtedly  b  enefit  from  a  multi-state 
siting  process  or  transmission  because 
it  may  make  si  :ing  of  new  generation 
easier  if  there  s  more  certainty  that 
related  transm  ssion  siting  decisions 
will  be  made  en  a  timely  basis  with  one- 
stop  shopping 

Several  com  neuters  address  the  role 
of  the  Commis  sion  in  the  RTO  planning 
and  expansion  process.  Detroit  Edison 
and  Wolverine  Cooperative  support  the 
establishment  of  the  Commission  as  the 
primary  chanii  el  of  certification  for 
transmission  s  ting,  construction,  and 
expansion.  De  roit  Edison  states  that 
regional  reliability  organizations  and  the 
RTOs  in  each  i  eliability  region  should 
be  permitted  I )  determine  necessary 
changes  and  ai  Iditions  in  transmission 
with  input  fron  transmission  owners, 
control  area  o]  lerators,  and  other 
interested  par  ies.  It  is  vital,  it  states, 
that  a  single  a<  iministrative  agency 
resolve  issues  related  to  the  siting  of 
transmission  f  icilities  on  a  regional 
basis  and  havt  the  authority  to  approve 
transmission  t  xpansion  plans  on  a 
timely  basis.  I  etroit  Edison  believes 
that  the  Comn  ission  should  fill  the 
important  rok  of  sole  regulator  over 
transmission  s  iting  and  construction, 
just  as  it  currently  does  in  approving  the 
siting  and  con  struction  of  natural  gas 
pipelines,  and  it  urges  the  Commission 
to  work  to  gaii  i  such  authority. 

Pennsylvan  a  Commission 
recommends  t  lat,  if  an  RTO  determines 
that  transmiss  on  expansion  is 
necessary,  it  s  lould  file  with  the 
Commission  t  >  demonstrate  that  need. 
Once  the  Com  mission  determines  a 
need  exists  wi  thin  the  RTO,  the  RTO 
should  then  fi  e  with  the  appropriate 
states  for  a  de  ermination  of  the  siting 
issues.  Penns]  Ivania  Commission 
believes  that  \  esting  authority  for 
determining  t  le  need  for  transmission 
expansion  wil  h  the  Conunission  solves 
several  proble  ms  that  are  certain  to  arise 
in  state  forums.  Federal  determination 
of  the  need  fo  ■  transmission  expansion 
obviates  the  b  jrden  of  filing  with 
multiple  juris  fictions  and  possibly 
receiving  con  licting  determinations. 

Otter  Tail  s  ates  that  Commission 
should  seriou  >ly  consider  whether  the 
public  interes  t  would  be  better  served 
through  adop  ion  of  a  transmission 
siting  policy  t  lat  is  similar  to  review  of 
interstate  nati  ral  gas  pipelines. 

NY  ISO  cla  ms  that  in  many  cases 
transmission  ;xpansion  is  delayed  or 
blocked  entiri  ily  by  environmental  and 
other  transmi  ision  siting  regulations. 
Nevertheless,  NY  ISO  supports  the 


NOPR's  proposal  that  RTOs  participate 
in  efforts  to  create  multi-state 
transmission  expansion  agreements. 

East  Kentucky  believes  that  there 
needs  to  be  some  regulatory  oversight 
authority  for  facilities  that  are  deemed 
necessary  by  an  RTO  planning  staff.  East 
Kentucky  proposes  that  this  regulatory 
authority  be  the  Commission  or  a 
regional  regulatory  authority. 

Conlon  recommends  that  the 
Commission  have  the  necessary 
authority  to  enforce  reasonable  siting 
request,  or  critically  needed  future 
transmission  lines  could  be  delayed 
causing  a  rehability  risk.  Granting  the 
right  of  eminent  domain  to  transcos  or 
ISOs  in  Federal  legislation  would  be 
another  approach.  This  could  be 
accomplished  by  the  Commission 
recommending  to  Congress  that  it  have 
the  right  of  eminent  domain. 

LG&E  believes  that  it  is  important  that 
state  authority  over  system  expansion 
not  impede  necessary  improvements 
that  eiihance  the  efficiency  of  the 
regional  grid  that  is,  or  will  be,  subject 
to  RTO  control.  Ultimately  there  may  be 
a  need  for  a  congressional  solution  to 
the  current  balkanized  system  for 
authorizing  grid  expansion.  In  its 
comments,  the  East  Central  Area 
Reliability  Council  explicitly  calls  for 
such  legislative  action  based  on  its 
concern  that  transmission  facility 
expansion  requests  will  fail  as  they 
become  bogged  down  in  multiple  state 
reviews.  LG&E  shares  this  concern.  Still, 
until  such  time  as  the  statutory 
framework  for  transmission  expansion 
is  amended,  LG&E  believes  that  RTOs 
represent  an  opportunity  for 
coordinating  regional  transmission 
expansion  needs  among  transmission 
owners  and  state  authorities. 

Project  Groups  maintains  that  RTOs 
should  be  required  to  coordinate  and 
lead  in  the  development  of 
comprehensive  least  cost  regional  plans 
for  assuring  short-and  long-term  system 
reliability,  and  they  must  coordinate  the 
actions  necessary  for  implementing 
timely  system  upgrades  and  additions 
pursuant  to  those  plans.  For  example, 
RTOs  must  be  given  the  authority  to 
petition  state  and  local  regulators  for 
necessary  siting  authorizations, 
including  certificates  of  need  or  public 
necessity  and  environmental  permits,  as 
well  as  the  authority  to  order 
construction  of  facilities  sited  and 
permitted  under  state  regulatory 
authorities.  The  Commission  should 
encourage  state  reliance  on  RTO- 
approved  plans  as  the  primary  basis  for 
the  exercise  of  eminent  domain  powers 
under  state  law. 

Puget  notes  that  state  condemnation 
powers  granted  to  utilities  are  usually 


limited  for  the  benefit  of  the  citizens  of 
the  state  in  which  the  utility  operates. 
It  is  not  clear  that  a  state  utility  can 
delegate  its  state  condemnation  power 
to  a  regional  RTO.  Therefore,  the  final 
rule  should  expressly  address  how  state 
condemnation  authority  can  be  legally 
exercised  by  a  regional  RTO. 

NASUCA  maintains  that  the  RTO 
regional  planning  efforts  must  not 
displace  state  government  siting 
authority.  NASUCA  states  that  the  final 
rule  should  specifically  recognize  state 
statutory  authority  to  regulate  siting  of 
transmission  facilities.  For  other 
planning  and  expansion  matters,  the 
Conunission  should  require  RTOs  to 
establish  a  process  to  ensure  that  the 
RTO  obtains  input  from  state 
government  agencies  with  respect  to  the 
regional  transmission  plan.  Nevada 
Commission  states  that  it  is  imperative 
that  the  RTO  coordinate  transmission 
siting  and  planning  with  state  agencies. 
Tri  State  believes  that  states  should 
continue  to  fulfill  their  traditional  roles 
in  siting  transmission  facilities. 
However,  it  notes  that  it  may  be 
necessary  for  the  states  to  consult  with 
the  RTO  on  transmission  facility 
certification  since  the  RTO  will  be 
charged  with  overall  responsibility  for 
transmission  planning  and  will  be 
required  to  work  cooperatively  with 
states  and  other  regional  groups. 

CP&L  supports  state  and  local 
governments  retaining  the  authority  for 
certification  and  siting  of  new 
transmission  facilities.  These 
government  agencies  are  closer  to  the 
local  residents  who  will  be  affected  and 
can  best  evaluate  the  great  number  of 
factors  that  must  be  considered  in 
approving  transmission  routes. 

Several  commenters  address  the  issue 
of  eminent  domain  authority  as  a 
component  of  the  transmission  planning 
and  expansion  function.  East  Kentucky 
believes  that  the  issue  of  eminent 
domain  needs  to  be  addressed  for  not 
only  RTOs,  but  also  for  the  entire  open 
access  transmission  network.  East 
Kentucky  questions  whether  an  entity,  if 
required  by  an  RTO  or  the  Commission 
to  construct  a  transmission  facility,  has 
eminent  domain  authority  that  is 
sufficient  to  allow  the  entity  to  acquire 
all  property  rights  necessary  to 
construct  the  required  facility. 
Consequently,  East  Kentucky  argues 
that,  as  a  general  proposition.  Congress 
needs  to  grant  federal  eminent  domain 
authority  to  any  entity  that  is  required 
by  the  Commission  or  any  form  of  RTO 
to  build  a  facility  so  that  such  entity  can 
acquire  private  property  rights  under 
Federal  law.  Because  it  believes  that 
siting  of  transmission  has  become  the 
principal  impediment  to  transmission 


expansion,  EPSA  also  advocates  that  the 
RTO  should  be  delegated  sufficient 
authority  to  direct  transmission  owners 
or  others  to  excise  their  eminent  domain 
authority,  as  necessary,  to  implement 
transmission  system  expansion  plans 
independent  of  the  source  of  funds  or 
the  beneficiary  of  the  project.  Under 
current  law,  this  authority  must  come 
from  the  states.  Thus,  EPSA  also 
advocates  the  passage  of  Federal 
legislation  that  vests  the  Commission 
with  primary  jurisdiction  over  major 
transmission  planning  and  siting 
decisions,  perhaps  subject  to  a 
requirement  that  the  Commission 
consult  with  a  regioned  siting  authority 
or  a  consortium  of  affected  state  siting 
boards. 

Central  Maine  disagrees  and 
recommends  that  the  Commission 
should  reject  EPSA's  comments.  Central 
Maine  notes  that,  if  a  state  government 
intends  that  an  RTO  have  the  power  of 
eminent  domain,  the  state  legislature 
will  grant  it.  Central  Maine  argues  that 
RTOs  should  not  be  granted  the  power 
to  do  something  indirectly  that  they 
may  not  do  directly.  Consequently,  it 
believes  that  EPSA  must  pursue  its 
proposal  through  the  enactment  of  state 
legislation. 

Whether  Three  Years  Is  an 
Appropriate  Amount  of  Time  for 
Implementation  of  This  Function. 
Several  commenters  support  the 
Commission's  proposal  to  allow  up  to 
three  years  to  implement  the  planning 
and  expansion  function.^^^  Some 
commenters,  however,  believe  that  three 
years  is  too  short,  ^^o  South  Carolina 
Authority  suggests  a  five-year  period. 
Florida  Commission  believes  that  it  is 
premature  to  set  any  time  limit  for 
implementation  of  the  planning  emd 
expansion  function. 

On  the  other  hand,  several 
commenters  believe  that  three  years  is 
too  long  a  period.^^'  Most  of  these 
commenters  believe  that  the  planning 
and  expansion  is  such  an  important 
function  that  its  implementation  should 
not  be  delayed  at  all.  NYC  suggests  that 
implementation  should  not  be  delayed 
more  than  a  year.  SRP  argues  that  the 
uncertainty  that  currently  exists  about 
who  ultimately  will  be  responsible  for 
building  and  paying  for  new 
transmission  facilities  is  causing  delays 
in  upgrades.  According  to  SRP, 
requiring  the  RTO  to  perform  this 
function  upon  commercial  operation 
will  eliminate  this  uncertainty. 


5»9See.  e.g.,  Tri  State,  SoCal  Edison  and  PNM. 

=90 See,  e.g..  NECPUC.  Duke  and  South  Carolina 
Authority. 

591  See.  e.g.,  Champion.  NYC,  Turlock,  SRP,  TDU 
Systems  and  Industrial  Customers. 


Industrial  Customers  also  argues  that 
any  delay  should  not  be  used  as  an 
excuse  to  stall  the  construction  of  any 
facility  for  which  the  need  has  been 
established.  SRP  suggests  that,  if  a  delay 
in  implementation  is  permitted,  the 
RTO  should  be  required  to  identify  the 
entity  responsible  for  financing  and 
building  traiismission  expansion  prior 
to  the  RTO  assuming  such 
responsibility. 

Commission  Conclusion.  We  reaffirm 
the  NOPR  proposal  that  the  RTO  must 
have  ultimate  responsibility  for  both 
transmission  planning  and  expansion 
within  its  region  that  will  enable  it  to 
provide  efficient,  reliable  and  non- 
discriminatory service  and  coordinate 
such  efforts  with  the  appropriate  state 
authorities.  In  carrying  out  this  overall 
responsibility,  the  Commission  has 
concluded  that  the  NOPR's  three 
separate  requirements  for  RTO  planning 
and  expansion  must  also  be  satisfied  or, 
in  the  alternative,  the  RTO  must 
demonstrate  that  an  alternative  proposal 
is  consistent  with  or  superior  to  these 
three  requirements.  Specifically,  an 
RTO  must  satisfy  the  requirement  to:  (1) 
Encourage  market-motivated  operating 
and  investment  actions  for  preventing 
and  relieving  congestion;  (2) 
accommodate  efforts  by  state  regulatory 
commissions  to  create  multi-state 
agreements  to  review  and  approve  new 
transmission  facilities,  coordinated  with 
programs  of  existing  Regional 
Transmission  Groups  (RTGs)  where 
necessary;  and  (3)  file  a  plan  with  the 
Commission  with  specified  milestones 
that  will  ensure  that  it  meets  the  overall 
planning  and  expansion  requirement  no 
later  than  three  years  after  initial 
operation,  if  the  RTO  is  unable  to  satisfy 
this  requirement  when  it  commences 
operation. 

As  noted  above,  the  RTO  should  have 
ultimate  responsibility  for  both 
transmission  planning  and  expansion 
within  its  region.  The  rationale  for  this 
requirement  is  that  a  single  entity  must 
coordinate  these  actions  to  ensure  a 
least  cost  outcome  that  maintains  or 
improves  existing  reliability  levels.  In 
the  absence  of  a  single  entity  performing 
these  functions,  there  is  a  danger  that 
separate  transmission  investments  will 
work  at  cross-purposes  and  possibly 
even  hurt  reliability.  We  also  recognize 
that  the  RTO's  implementation  of  this 
general  standard  requires  addressing 
many  specific  design  questions, 
including  who  decides  which  projects 
should  be  built  and  how  the  costs  and 
benefits  of  the  project  should  be 
allocated.  5^2  ^g  with  other  requirements 
of  the  Final  Rule,  we  propose  to  give 


RTOs  considerable  flexibility  in 
designing  a  planning  and  expansion 
process  that  works  best  for  its  region.  It 
is  both  inevitable  and  desirable  that  the 
specific  features  of  this  process  "should 
take  account  of  and  accommodate 
existing  institutions  and  physical 
characteristics  of  the  region."  ^^^  We 
emphasize  that,  as  the  transmission 
provider  in  the  region,  the  RTO  is 
required  to  provide  service  under  a  tariff 
that  is  consistent  with  or  superior  to  the 
Commission's  pro  forma  tariff,  and  that 
tariff  obligates  the  transmission  provider 
to  expand  and  modify  its  system  to 
provide  the  services  requested  under  the 
pro  forma  tariff,  s**  Because  an  RTO  may 
not  own  all  of  the  faciUUes  it  operates, 
we  clarify  that  nothing  in  this  Rule 
relieves  any  public  utility  of  its  existing 
obligation  under  the  pro  forma 
transmission  tariff  to  expand  or  upgrade 
its  transmission  system  upon  request. 
Accordingly,  we  shall  evaluate  each 
RTO  proposal  to  ensure  that  the  RTO 
can  direct  or  arrange  for  the 
construction  of  expansion  projects  that 
are  needed  to  ensure  reliable 
transmission  services. ^^s  However,  the 
Commission  reiterates,  as  discussed 
below,  its  strong  preference  for  market- 
motivated  operating  and  investment 
actions. 

We  further  note  that  the  pricing 
mechanisms  and  actions  used  by  the 
RTO  as  part  of  its  transmission  planning 
and  expansion  program  should  be 
compatible  with  the  pricing  signals  for 
shorter-term  solutions  to  transmission 
constraints  (i.e.,  congestion 
management)  so  that  market 
participants  can  choose  the  least-cost 
response.  Otherwise,  their  choices  may 
reflect  less  efficient  outcomes  for  the 
marketplace.  For  example,  if  the  price  of 
expansion  overstates  its  cost  (or  the 
price  of  congestion  management 
understates  actual  congestion  cost], 
market  participants  likely  will  continue 
congestion  management  solutions  to  a 
transmission  constraint  when 


593/rf.  at  33.752. 


592  FERC  Stats,  and  Regs.  1  32.541  at  33.751-52. 


5**  See,  e.g..  Section  15.4  of  the  pro  forma  tariff 
which  requires  the  transmission  provider  to  use  due 
diligence  to  expand  or  modify  its  transmission 
system  to  provide  requested  services.  Also.  Section 
28.2  of  the  pro  forma  tariff  requires  the 
transmission  provider  to  plan,  construct,  operate 
and  maintain  its  transmission  system  in  order  to 
provide  network  service,  and  to  endeavor  to 
construct  and  place  into  service  sufficient 
transmission  capacity  to  deliver  network  resources 
to  network  customers  on  a  basis  comparable  to  its 
own  use  of  the  transmission  system. 

595  We  note  that  existing  ISOs  have  addressed 
similar  issues  successfully.  For  example,  the  PJM 
ISO  is  responsible  for  exptansion  planning,  but  the 
transmission  owners  remain  obligated  to  undertake 
upgrades  necessitated  by  the  plan.  81  FERC 
161.257  at  62.275  (1997). 
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expanding  the  system  to  relieve 
congestion  is  r  lore  efficient. 

Market-Moti  ifated  Actions.  Planning 
new  generatioo  or  new  transmission 
requires  a  coordinated  approach  to 
ensure  reliability  and  efficient 
congestion  management.  However,  this 
does  not  necessarily  imply  that  all 
transmission  expansions  must  be 
centrally  planned  by  the  RTO.  Where 
feasible,  an  RIJO  should  encourage 
market  approaches  to  relieving 
congestion.  A  market  approach  will 
require  providing  all  transmission 
customers  witn  access  to  well-defined 
transmission  rights  and  efficient  price 
signals  that  show  the  consequences  of 
their  transmisaion  usage  decision.  If  the 
RTO's  market  approach  is  successful, 
the  decisions  c  f  where,  when  and  how 
to  relieve  cong  Bstion  will  be  driven  by 
economic  con^derations. 

Most  comm^nters  agree  with  the 
NOPR  proposal  that  RTOs  should  rely 
upon  market  s  gnals  and  market 
solutions  in  assessing  all  feasible 
options  [e.g.,  c  Dustruction  of  new 
generation,  rec  ispatch  of  existing 
generation,  as  «vell  as  expansion  of  the 
transmission  grid)  to  assure  that  the 
least  costly  op  ion  is  pursued.  If  an  RTO 
can  facilitate  n  larket-motivated 
decisions,  sev<  ral  commenters  point  out 
that  its  plannii  kg  role  may  largely  be 
limited  to  extn  ;me  circumstances  where 
continuing  congestion  in  an  area 
threatens  relia  )ility.  However,  we  also 
recognize  that  different  market 
approaches  to  relieving  congestion  are 
still  in  the  early  stages  of  development. 
Similarly,  whi  e  market  approaches  to 
expansion  are  the  subject  of  much 
discussion,  thdy  are  also  in  the  early 
stages -of  development.596  n  jg  not  the 
intent  of  the  C  jmmission  either  to 
mandate  a  maj  ket  approach  to  the 
exclusion  of  an  executive  decision  by 
the  RTO  or  to  nandate  any  particular 
market  approa  ::h. 

Nevertnelesi :,  if  any  market-driven 
approach  is  to  be  successful,  there  must 
be  accurate  pr  ce  signals  that  reflect  the 
costs  of  congei  tion  and  expansion  costs. 
As  we  stated  i  i  the  NOPR,  accurate 


ugge.t 


5^  For  example 
commenters  su; 
for  new  constructi))n 
construction  cost 
profile.  For  exam 
(VPX).  which  opefites 
transmission  asset  > 
new  transmission 
Conference  in  Ric 
Raymond  Coxe 
resulted  in  a  num 
right  to  build,  owi 
concluded  that  th 
a  lower  price  to 
would  have  resulted 
service  by  the 
Transcript  at  86, 
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!  larj  i: 


TDU  Systems  and  other 
that,  by  promoting  competition 
the  RTO  can  minimize 
nd  also  reduce  its  own  risk 
e.  an  ISO  in  Victoria,  Australia 
,  but  does  not  own 
uses  competitive  bidding  for 
'acilities.  At  the  Regional  ISO 
imond.  Virginia  on  June  8.  1998. 
dt^cribed  how  VPX's  strategy 
er  of  bidders  competing  for  the 
and  operate  new  facilities.  He 
"result  of  this  competition  was 
J  consumers  of  Victoria  than 

from  regulated  transmission 
St  incumbent  provider." 
Oocket  PL98-5-006. 


price  signals  are  the  link  between 
current  usage  and  future  expansion. 
Therefore,  as  discussed  in  more  detail  in 
Section  ni.E.2  Congestion  Management, 
every  RTO  must  establish  a  system  of 
congestion  management  that  establishes 
clear  rights  to  transmission  facilities  and 
provides  market  participants  with  price 
signals  that  reflect  congestion  and 
expansion  costs.  In  implementing  its 
planning  and  expansion  responsibility, 
an  RTO  must  ensure  that  its  decisions 
are  not  unduly  discriminatory  emd 
produce  efficient  outcomes. 

The  Commission  reaffirms  its 
statement  in  the  NOPR  that  independent 
governance  of  the  RTO  is  a  necessary 
condition  for  nondiscriminatory  and 
efficient  planning  and  expansion.  While 
accurate  price  signals  can  signal  the 
need  for  expansion,  such  expansion 
may  not  be  achieved  if  an  RTO  operates 
under  a  faulty  governance  system  (e.g., 
a  governance  system  that  allows  market 
participants  to  block  expansions  that 
will  harm  their  commercial  interests). 

Multi-State  Agreements  and  RTGs. 
The  final  rule  fully  recognizes  the 
statutory  authority  of  the  states  to 
regulate  siting  of  transmission  facilities. 
Currently,  state  and  local  governments 
and  regulatory  agencies  have  exclusive 
authority  over  the  siting  process. 
Therefore,  an  RTO's  planning  and 
expansion  process  must  be  designed  to 
be  consistent  with  these  state  and  local 
responsibilities. 

RTOs  must  accommodate  efforts  by 
state  regulatory  commissions  to  create 
multi-state  agreements  to  review  and 
approve  new  transmission  facilities.  The 
Commission  encourages  the 
development  of  multi-state  agreements 
or  compacts  to  review  and  approve  new 
transmission  facilities.  This  would 
expedite  transmission  construction  and 
eliminate  duplicative  (and  possibly 
conflicting)  reviews  by  multiple  states. 
To  facilitate  any  voluntary  actions  taken 
by  our  state  colleagues,  we  will  require 
that  the  RTO  planning  and  coordination 
system  must  be  able  to  accommodate 
the  possible  emergence  of  new  regional 
regulatory  systems. 

Existing  RTGs  have  clear  and 
prominent  roles  in  transmission 
expansion  decisions  in  which  planning 
for  transmission  improvements  are 
coordinated  through  collaborative 
processes.  To  avoid  duplicative  efforts, 
the  RTO  process  must  build  on  exisUftg 
RTG  planning  processes.  Over  time, 
since  the  RTO  will  have  ultimate 
responsibility  for  planning  the  entire 
transmission  system  within  its  region, 
we  expect  that  the  functions  of  an  RTG 
will  be  assumed  by  an  RTO  to  avoid 
unnecessary  duplication  of  effort. 


Three- Year  Implementation.  If  the 
RTO  is  imable  to  satisfy  the  planning 
and  expansion  function  when  it 
commences  operation,  it  must  file  a 
plan  with  the  Commission  with 
specified  milestones  that  will  ensure 
that  it  meets  this  requirement  no  later 
than  three  years  after  initial  operation. 
Recognizing  that  the  planning  and 
expansion  function  may  require 
coordination  among  multiple  parties 
and  regulatory  jurisdictions,  we  do  not 
require  this  ftinction  to  be  in  place  at 
the  initial  operation  of  the  RTO.  We 
continue  to  believe  that  three  years  is  a 
reasonable  deadline  for  creating  an 
operational  planning  and  expansion 
system.  Therefore,  we  will  not  extend 
this  deadline  or  the  requirement  to  file 
a  plan  with  the  Commission  with  an 
implementation  timetable.  This  time 
period  could  be  affected  by  the  RTO's 
scope,  the  number  of  states  and  market 
participants,  and  implementation  costs; 
however,  the  urgent  needs  of  the 
electricity  markets  make  us  disinclined 
to  extend  these  deadlines. 

However,  the  delay  should  not  stall 
the  construction  of  new  or  enhanced 
facilities  for  which  needs  have  been 
established,  imless  the  RTO  makes  a 
positive  decision  that  the  facility  is  not 
in  the  best  interests  of  the  region. 
Delaying  transmission  expansion  could 
result  in  significant  market 
inefficiencies  as  well  as  imacceptable 
risks  to  reliability  given  the  long 
regulatory  and  construction  lead  times 
required  to  build  new  facilities. 

8.  Interregional  Coordination  (Function 
8) 

In  Order  No.  888,  the  Commission 
identified  eleven  principles  it  would 
use  to  assess  Independent  System 
Operator  (ISO)  proposals  submitted  to 
the  Commission.^^^  One  of  these 
principles  required  that  the  ISO  develop 
mechanisms  to  coordinate  with 
neighboring  control  areas  to  ensm^e 
reliability  and  the  provision  of 
transmission  services  that  cross  system 
boundaries.  The  RTO  NOPR  encouraged 
transmission  entities  to  consider  ways 
to  reduce  impediments  to  transactions 
among  themselves.^ss  but  a 
coordination  requirement  was  not 
included  explicitly  in  the  RTO  NOPR. 
Several  commenters  pointed  out  that 
there  was  no  explicit  coordination 
requirement  proposed  in  the  RTO  NOPR 
and  recommended  including  a  function 
for  RTOs  similar  to  the  coordination 
principle  in  Order  No.  888. 


5'"' Order  No.  888,  FERC  Stats,  and  Regs.  1  31,036 
at  31,730-32. 

59«FERC  Stats,  and  Regs.  1  32,541  at  33.758. 
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Comments.  Several  commenters 
identify  coordination  with  other  regions 
as  a  necessary  element  that  should  be 
added  more  explicitly  to  the  RTO 
ftmctions.^3^  These  commenters  express 
this  need  as  either  required  to  ensure 
reliability  or  necessary  for  bulk  power 
markets  to  operate  over  sufficiently 
large  areas.  For  example,  NERC  states 
that  the  need  for  such  coordination 
effort  has  increased  as  the  management 
of  short-term  reliability  of  the 
interconnected  bulk  power  system  and 
the  operation  of  increasingly 
competitive  bulk  power  markets  have 
become  inseparable.  Accordingly,  NERC 
recommends  that  an  additional  function 
be  added  to  the  final  rule  that  requires 
RTOs  to  integrate  their  market  interface 
practices  and  reliability  practices.  It 
identifies  OASIS  standards,  information 
sharing  with  neighboring  RTOs, 
ancillary  services  requirements,  parallel 
path  flows,  transmission  loading  relief, 
and  interregional  congestion       , 
management,  as  practices  and  standards 
that  need  to  be  integrated. 

Duquesne  states  that  efficiencies  can 
be  realized  from  coordinating  and 
developing  a  seamless  marketplace.  It 
recommends  that  the  Commission 
require  RTOs  to  coordinate  and  plan  for 
seamless  and  uniform  transmission 
rules,  scheduling  systems  and 
procedures,  and  reliability  standards.  In 
addition,  Oneok  suggests  that  the 
Commission  encovuage  neighboring 
RTOs  to  form  reliability  compacts  under 
which  loop  flow  and  other  issues 
involving  interregional  reliability 
impacts  can  be  resolved.^""  Also, 
Wyoming  Commission  believes  that  the 
Commission  should  be  flexible  with 
respect  to  inter-RTO  interaction  and  that 
it  may  be  appropriate  to  address  these 
issues  later  rather  than  in  initial  RTO 
filings. 

Commission  Conclusion. 
Coordination  of  activities  among  regions 
is  a  significant  element  in  maintaining 
a  reliable  bulk  transmission  system  and 
for  the  development  of  competitive 
markets.  In  the  NOPR,  we  discussed 
several  region-to-region  coordination 
activities  in  coimection  with  the  parallel 
path,  congestion  management,  and 
expansion  planning  functions.  However, 
the  comments  persuade  us  to  add  a 
more  general  interregional  coordination 
requirement  as  one  of  the  minimiun 
RTO  functions. 


We  will  require  an  RTO  to  develop 
mechanisms  to  coordinate  its  activities 
with  other  regions  whether  or  not  an 
RTO  yet  exists  in  these  other  regions. •**" 
If  it  is  not  possible  to  set  forth  the 
coordination  mechanisms  at  the  time  an 
RTO  application  is  filed,  the  RTO 
applicant  must  propose  reporting 
requirements,  including  a  schedule,  for 
itself  to  provide  follow-up  details  as  to 
how  it  is  meetinglhe  coordination 
requirements  of  this  function.  We 
expect  the  RTO  to  work  closely  with 
other  regions  to  address  interregional 
problems  and  problems  at  the  "seams" 
between  the  RTOs.  Therefore,  as 
recommended  by  NERC  and  others,  we 
will  add  the  following  regulatory  text  to 
our  RTO  Final  Rule  functions: 

(8)  Interregional  Coordination:  The 
Regional  Transmission  Organization  must 
ensure  the  integration  of  reliability  practices 
within  an  interconnection  and  market 
interface  practices  among  regions. 

An  RTO  proposal  must  explain  how 
the  RTO  will  ensure  the  integration  of 
reliability  and  market  interface 
practices.  An  RTO  may  ensure  the 
integration  of  these  practices  either  by 
developing  integration  practices  itself  or 
by  cooperating  in  the  development  of 
integrated  practices  with  an 
independent  entity  that  covers  all 
regions  or,  for  reliability  practices, 
covers  an  entire  intercoimection.  The 
term,  interconnection,^^^  refers  here  to 
any  one  of  three  large  U.S.  transmission 
systems.  The  Eastern  Intercoimection 
covers  most  of  the  area  east  of  the  Rocky 
Moimtains  in  the  United  States  and 
Canada.  The  Western  Intercoimection 
covers  an  area  that  is  mostly  west  of  the 
Rocky  Mountains  in  the  United  States 
and  Canada,  as  well  as  a  small  portion 
of  Mexico.  The  Electric  Reliability 
Council  of  Texas  (ERCOT) 
Interconnection  covers  much  of  Texas. 

This  provision  does  not  mean  that  all 
RTOs  necessarily  must  have  a  uniform 
practice,  but  that  RTO  reliability  and 
market  interface  practices  must  be 
compatible  with  each  other,  especially 
at  the  "seams."  RTOs  must  coordinate 
their  practices  with  neighboring  regions 
to  ensure  that  market  activity  is  not 
limited  because  of  different  regional 
practices. 


'■•Many  parties  supported  this  requirement 
including  NERC,  Justice  Department,  NARUC, 
NASUCA,  Oneok,  PJM,  Duquesne  and  Industrial 
Consumers. 

sooiSn-NE,  NY  ISO  and  PJM  recently  signed  a 
memorandum  of  understanding  concerning 
interregional  coordination  activities. 


ooi  This  is  similar  to  the  existing  ISO  Principle 
#10  in  Order  No.  888  for  single  control  area  ISOs: 
"An  ISO  should  develop  mechanisms  to  coordinate 
with  neighboring  control  areas." 

^^  "Interconnection"  is  a  term  used  by  the  North 
American  Electric  Reliability  Council  and  others  to 
refer  to  an  interconnected  alternating  current 
transmission  system.  Engineering  considerations 
require  all  generators  connected  to  any  one 
intercoimection  to  operate  in  a  coordinated  maimer, 
that  is,  synchronously. 


We  understand,  as  NERC  pointed  out 
in  its  comments,  that  the  reliability  and 
market  interface  practices  are  becoming 
highly  interrelated.  The  reliability 
practices  affect  how  markets  interface 
with  each  other,  and  the  market 
interface  practices  affect  reliability.  For 
example,  TLR  and  congestion 
management  are  both  used  to  unload  an 
overloaded  transmission  interface,  and 
these  two  practices  must  work  together. 
We  consider  congestion  management 
and  TLR  are  best  used  as  sequential 
steps  to  unload  a  line,  with  congestion 
management  used  first  to  unload  a  line 
in  a  market-oriented  manner,  and  TLR 
used  to  unload  a  line  in  a  fair  maimer 
when  either  congestion  management  is 
unavailable  or  an  emergency  condition 
requires  immediate  action.  We  therefore 
list  below  TLR  as  a  reliability  practice 
and  congestion  management  as  a  market 
interface  practice,  understanding  that 
these  and  other  practices  listed  affect 
both  reliability  and  markets. 

The  integration  of  reliability  practices 
involves  procedures  for  coordination  of 
reliability  practices  and  sharing  of 
reliability  data  among  regions  in  an 
interconnection,  including  procedures 
that  address  parallel  path  flows, 
ancillary  service  standards, 
transmission  loading  rehef  procedures, 
among  other  reliability-related 
coordination  requirements  in  this  Final 
Rule. 

The  integration  of  market  interface 
practices  involves  developing  some 
level  of  standardization  of  inter-regional 
market  standards  and  practices, 
including  the  coordination  and  sharing 
of  data  necessary  for  calculation  of  TTC 
and  ATC,  transmission  reservation 
practices,  scheduling  practices,  and 
congestion  management  procedures,  as 
well  as  other  market  coordination 
requirements  covered  elsewhere  in  this 
Final  Rule. 

F.  Open  Architecture 

In  the  NOPR,  the  Commission  stated 
its  commitment  to  a  policy  of  "open 
architectm-e"  and  proposed  to  require 
that  RTOs  be  designed  so  that  they  can 
evolve  over  time.  The  Commission 
noted  that  there  should  be  no  provision 
in  any  RTO  proposal  that  precludes  the 
RTO  and  its  members  from  improving 
their  organization  to  meet  market 
needs. ^°3  The  Commission  sought 
comments  regarding  the  open 
architectiue  policy  in  general  and  the 
flexibility  needs  of  RTOs  in  particular. 

Comments.  Virtually  all  commenters 
support  the  NOPR's  open  architecture 
concept  and  recommend  that  an  RTO 
have  the  ability  to  evolve  over  time  as 


803FERC  Stats,  and  Regs.  1 32,541  at  33,753. 
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it  gains  operati  ng  experience.^04  They 
endorse  the  principle  of  flexibility  to 
accommodate  the  changing  needs  of  the 
market. S05  WE  'CO  notes  that  open 
architecture  sh  ould  permit  flexibility 
and  urges  the  ( Commission  not  to  require 
an  RTO  to  be  t  le  only  control  area 
operator  in  the  region. ^^  Ontario  Power 
states  that  the  )pen  architecture  policy 
should  enable  RTOs  to  accommodate 
Canadian  entit  ies  in  the  future. 
Oglethorpe  obi  erves  that  open 
architectiue  p(  licy  would  allow  RTOs 
to  utilize  exist  ng  infrastructure  and 
avoid  high  transition  costs. 

However,  C«  ntral  Maine  and  Southern 
Company  argu  s  that  the  flexibility 
implied  by  op(  in  architectvue  should  not 
be  used  carte  k  lanche.  For  example, 
there  should  b  i  limits  to  an  RTO's 
evolution  proc  ess  because  transmission 
owners  have  some  fundamental  rights, 
such  as:  (1)  The  right  to  terminate  their 
participation  i  i  the  RTO;  (2)  the  right  to 
switch  to  anot  ler  RTO;  (3)  the  right  to 
merge  RTOs;  (  0  the  right  to  recover 
their  costs  and  a  return  on  investment; 
and  (5)  the  right  to  protect  their  assets 
and  employee!  i  from  damages  and 
injuries. 

LG&E  states  |that  the  flexibility 
inherent  in  thd  open  architecture 
concept  shoulcl  be  applied  fairly  to  all 
market  partici  jants,  including  those 
transmission  c  wners  that  have  already 
committed  to  (sxisting  or  proposed  ISOs 
For  example,  <  member  of  an  existing 
ISO  should  be  allowed  to  move  to 
another  RTO. 

Industrial  Cbnsumers  perceives  a 
potential  dow  iside  to  the  open 
architecture  p  )licy  in  that  it  may  give 
existing  lOUs  i  license  to  continue  their 
opportunistic  jehavior  rather  than 
facilitating  tr\j  3  market  transformation. 
Therefore.  Ind  ustrial  Consumers  argues 
that  it  supports  the  notion  of  flexibility 
inherent  in  thi ;  open  architecture  policy 
only  in  the  abi  lence  of  market  power. 
Illinois  Comm  ission  argues  that  the  pace 
of  evolutionar  y  improvement  of  RTOs 
should  not  reiiain  in  the  hands  of 
vertically  inte  »rated  utilities  because 
their  interest  i  n  structural  change  may 


,  APC 


Arizona  Commission,  Cal  ISO. 
Cotisumers  Energy.  CP&L,  Conectiv. 
.  Duke.  Entergy,  EPSA. 
Fieri  la  Commission,  Georgia 
ipois  Commission,  Industrial 
NERC.  NPCC,  NSP.  NU.  NY  ISO, 
>eatt]e.  Southern  Company, 
TDLlSvstems.  TEP,  Tri-State  and 


«"*  See.  e.g. 
Central  Maine 
Desert  STAR,  DOl 
FirstEnergy 
Transmission.  Ill 
Consumers.  LG&E  , 
Oglethorpe,  PJM 
SMUD.  SRP 
WEPCO. 

805  NSP  states  t 
markets  will  be 
from  now. 

*"*  WEPCO  noti  s  that  costs  savings  associated 
with  creating  larg  >,  efficient  electricity  markets  will 
dwarf  the  savings  attained  by  reducing  the  number 
of  operators  throi  gh  control  area  consolidation. 


not  be  consistent  with  the  public 
interest. 

Cinergy,  EPSA  and  Georgia 
Transmission  state  that  the  flexibility 
implied  by  open  architectiire  should  not 
be  used  to  support  deviations  from 
minimum  characteristics  and  functions. 
However,  CP&L  believes  that  the 
proposed  minimiun  characteristics  and 
functions  are  too  stringent  and  do  not 
allow  for  much  flexibility  that  a 
changing  market  needs. ^"^  Georgia 
Transmission  supports  the 
Commission's  commitment  to  providing 
regxilatory  flexibility  to  allow  RTOs  to 
evolve. 

Many  commenters  state  that  the  open 
architecture  concept  is  so  broad  that  it 
will  prevent  stakeholders  from 
developing  meaningful  RTO  proposals. 
To  bring  some  certainty  to  the 
negotiating  parties  to  an  RTO  proposal, 
CP&L  recommends  that  the  Commission 
find  that  some  necessary  and  reasonable 
limitations  on  modifications  to  RTOs 
are  permissible,  and  these  can  be 
overridden  only  by  unanimous  consent 
or  a  supermajority  vote.^"^ 
MidAmerican  states  that  the 
Commission  should  accept  RTO 
proposals  that  contain  stated 
limitations,  such  as  a  transmission 
owner's  right  to  withdraw  from  an  RTO. 
MidAmerican  argues  that  such 
limitations  are  consistent  with  the 
Commission's  open  architectiue  policy 
and  would  prevent  transmission  owners 
from  being  discouraged  to  join  RTOs.  To 
promote  certainty,  Entergy  notes  that 
the  Commission  should  establish  a 
general  policy  of  grandfathering 
previously  approved  RTOs  and  not 
altering  their  requirements  except  in 
extraordinary  circiunstances.^"^ 

Southern  Company  is  concerned  that 
RTOs  could  evolve  in  ways  that  are 
imdesirable  to  the  participants  that 
initiated  its  formation.  Therefore,  it 
argues  that  the  parties  should  have  some 
assurance  that  certain  key  provisions  of 
an  RTO  would  not  change  in  the  name 
of  RTO  evolution.  For  example, 
functions,  boundaries,  transmission  rate 
design,  and  allocation  of  transmission 
revenues  should  not  be  amended  by  the 
RTO  except  by  vote  of  the  transmission 
owners,  at  least  for  the  dilation  of  a 
specified  transition  period.  Southern 


at  the  configuration  of  electric 
different  five  or  ten  years 


m  jch 


ao'CP&L  and  Southern  Company  state  that  the 
Commission  should  establish  basic  RTO  guidelines 
through  a  policy  statement  rather  than  by  a  rule. 
They  contend  that  the  rules  under  the  NOPR  are  too 
prescriptive,  and  will  stifle  the  development  of  new 
RTOs. 

•""CP&L  notes  that  participants  in  Midwest  ISO 
identified  certain  conditions  that  could  be  altered 
only  by  the  transmission  owners,  including  revenue 
distribution,  pricing  methodology  and  withdrawal 
rights. 

6<»Entergy  at42. 


Company  contends  that  the 
transmission  owners  will  then  know 
what  they  are  "getting  into"  when  they 
join  an  RTO. 

Many  commenters  recommend  that 
the  Commission  should  not  mandate  the 
ultimate  organizational  form  of  the  RTO 
given  the  electric  industry's  current 
state  of  structxu-al  flux  and  the 
uncertainty  of  the  future.  These 
commenters  argue  that  the 
Commission's  open  architecture  policy 
should  encourage  market  participants  to 
develop  transmission  institutions  that 
are  effective  in  meeting  the  needs  of  the 
marketplace.  FirstEnergy  and  NU  state 
that  there  is  a  range  of  organizational 
and  functional  forms — power  pool  (tight 
and  loose):  gridco,  transco,  marketco — 
which  can  accomplish  the 
Commission's  goal  of  improving  the 
efficiency  of  the  transmission  grid,  and 
only  time  and  market  forces  should 
determine  which  form  is  best  suited  for 
a  specific  region  of  the  coimtry. 
Southern  Company  believes  that  there 
should  be  no  requirement  that  would 
prohibit  an  RTO  with  no  transmission 
ownership  to  transform  into  one  that 
owns  transmission  (i.e.,  change  from  an 
ISO  to  a  transco). 

PJM  urges  the  Conunission  to  clarify 
that  RTOs  can  propose  improvements  to 
the  RTO  independently  of  its  members 
to  meet  changing  market  needs.  PSE&G 
is  opposed  to  giving  such  authority  to 
RTOs  because  it  believes  that  the  market 
jjarticipants  rather  than  RTOs  shovdd 
drive  changes  in  the  structure  and 
operation  of  electric  markets. ^'^  Cal  ISO 
recommends  that  the  Commission's 
open  architecture  policy  should  support 
the  creation  of  a  structure  that  facilitates 
the  addition  of  new  participants,  both 
within  and  outside  of  the  existing  RTO 
boundaries.  Illinois  Conunission  urges 
the  Commission  to  modify  the  proposed 
paragraph  35.34(k)  of  proposed 
regulations  to  include  an  affirmative 
expectation  that  RTOs  will  change  to 
meet  new  competitive  market  needs  and 
to  improve  over  time. 

Commission  Conclusion.  As  proposed 
in  the  NOPR,  we  adopt  the  principle  of 
open  architecture  in  order  that  the  RTO 
and  its  members  have  the  flexibility  to 
improve  their  organizations  in  the 
future  in  terms  of  structure,  geographic 
scope,  market  support  and  operations  to 
meet  market  needs.  We  will  require  that 
the  RTO  design  have  the  ability  to 
evolve  over  time.  In  addition,  we  will 
provide  flexibility  to  allow  RTOs  to 
propose  changes  to  their  enabling 
agreements  to  meet  changing  market, 
organization  and  policy  needs. 


6>o  PSE&G  Reply  Comments  at  &-7. 
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Open  architecture  will  permit  RTOs 
to  evolve  in  several  ways,  as  long  as 
proposed  changes  continue  to  satisfy 
RTO  minimum  characteristics  and 
hinctions.  As  a  first  example,  open 
architecture  will  allow  basic  changes  in 
the  organizational  form  of  the  RTO  to 
reflect  changes  in  facility  ownership 
and  revised  corporate  strategies.  As 
noted  by  Southern  Company,  £m  RTO 
that  initially  does  not  own  any 
transmission  facilities  might  acquire 
ownership  of  some  or  all  of  those 
facilities.  With  an  open  architectxu-e 
design,  the  RTO's  enabling  agreements 
should  anticipate  and  facilitate  changes 
of  this  nature. 

Second,  open  architecture  design 
accommodates  change  in  the 
geographical  scope  of  RTOs.  Electric 
markets  are  evolving  quickly  and  futiu-e 
market  trading  patterns  cannot  be 
foreseen  at  the  time  of  RTO 
organization.  An  open  architecture 
design  will  enable  an  RTO  to  grow 
geographically  and  possibly  merge  with 
another  RTO  as  changes  in  markets 
suggest  a  realignment  of  organizations  to 
meet  evolving  market  needs. 

Third,  market  support  is  another  area 
that  benefits  from  open  architecture 
design.  For  example,  an  RTO  may  not 
initially  operate  a  PX  to  support  a 
regional  spot  market,  but  later 
determine  that  the  establishment  of  a  PX 
would  provide  additional  benefit  in  its 
region.  With  open  architecture,  the  RTO 
can  propose  to  add  a  PX  function  (or  a 
PX  monitoring  function)  to  its  design. 
Open  architecture  design  ensures  that 
such  future  developments  that  are 
beneficial  to  the  marketplace  are  not 
foreclosed. 

Fourth,  open  architecture  design 
accommodates  changing  operational 
needs.  Most  commenters  agree  that,  as 
RTOs  gain  operating  experience,  some 
changes  will  become  necessary.  Cal  ISO 
acknowledges  that  it  had  to  make 
significant  changes  to  its  tariff  and 
operational  practices  as  it  gained 
operating  experience,  and  it  believes 
further  modifications  are  likely  to  be 
identified  as  additional  experience  is 
gained  regarding  evolving  competitive 
markets. 

Finally,  as  noted  in  the  NOPR, 
technological  change  make  changes  in 
RTO  design  inevitable  and  desirable. 
Accommodating  that  change  will 
require  flexibility  and  adaptability  in 
the  RTO  organization;  open  architecture 
will  permit  design  modification  to  keep 
pace  with  technology. 

Some  commenters  argue  that  the 
flexibility  implied  by  open  architectiue 
design  should  not  be  interpreted  to 
mean  unfettered  ability  on  the  part  of 
the  RTO  to  modify  its  structure  or 


processes.  We  agree.  Although  under 
our  open  architecture  policy  the  RTO 
will  have  the  ability  to  propose 
whatever  changes  it  believes  are 
appropriate  to  meet  the  evolving  needs 
of  the  RTO  and  the  region,  any  such 
proposals  or  changes  to  existing 
agreements,  which  will  be  changes  to 
the  RTO's  jurisdictional  rate  schedule(s) 
and  contracts,  will  be  subject  to 
Commission  review  and  approval  under 
the  FPA.  The  Commission  will  consider 
the  merits  of  any  changes  to  an 
approved  RTO  on  a  case-by-case  basis. 
Interested  parties  wiU  have  the 
opportunity  to  comment  on  any  such 
proposal.  This  process  will  enable  all 
parties  and  the  Commission  to  guard 
against  proposed  changes  that  are  likely 
to  stifle  competition. 

G.  Transmission  Ratemaking  Policy  for 
RTOs 

We  have  concluded  that  the  success 
of  the  Conunission's  efforts  to  have 
effective  and  efficient  RTOs  is 
dependent  in  large  measure  on  the 
feasibility  and  vitality  of  the  stand-alone 
transmission  business.  For  that  reason, 
and  to  promote  economic  efficiency,  the 
RTO  transmission  ratemaking  policies 
of  the  Commission  are  an  important 
factor  of  RTO  success.  In  light  of  the 
restructiu'ing  of  markets  and  market 
institutions  that  is  taking  place,  we  now 
believe  that  it  will  be  helpful  to  inform 
the  industry  about  what  we  consider  to 
be  appropriate  and  inappropriate 
transmission  pricing  practices  for  RTOs, 
and  about  a  framework  for  RTOs  to 
propose  efficient  and  fair  pricing 
reform.  Accordingly,  we  provide 
guidance  below  on  a  number  of 
fundamental  ratemaking  issues. 

We  believe  that  it  is  critically 
important  for  RTOs  to  develop 
ratemaking  practices  that:  eliminate 
regional  rate  panceiking;  manage 
congestion;  internalize  parallel  path 
flows;  deal  effectively  and  fairly  with 
transmission  owning  utilities  that 
choose  not  to  participate  in  RTOs;  and 
provide  incentives  for  transmission 
owning  utilities  to  efficiently  operate 
and  invest  in  their  systems.  In 
particular,  the  Commission  encourages 
RTOs  to  develop  and  propose 
innovative  ratemaking  practices, 
particularly  with  respect  to  efficiency 
incentives.  We  therefore  devote  a 
significant  portion  of  the  discussion  in 
this  section  of  the  Final  Rule  to 
performance-based  regulation  (PBR)  and 
other  RTO  transmission  ratemaking 
reforms. 

In  addition  to  the  guidance  offered 
here,  we  have  added  regulatory  text 
(section  35.34(e))  with  regard  to  PBR 
and  other  RTO  transmission  ratemaking 


reforms,**"  which  now  identifies  a 
select  list  of  iimovative  transmission 
rate  treatments.  The  Commission  will 
consider  such  iimovative  rate  treatments 
for  entities  that  file  proposals  under  the 
new  section  35.34  and  that  meet  the 
minimum  characteristics  and  functions 
required  in  the  Final  Rule.  The 
Applicant  must  explain  how  the 
proposed  rate  treatment  would  help 
achieve  the  goals  of  RTOs,  including 
efficient  use  of  and  investment  in  the 
transmission  system  and  reliability 
benefits  to  consumers;  provide  a  cost- 
benefit  analysis,  including  rate  impacts; 
and  explain  why  the  proposed  rate 
treatment  is  appropriate  for  the  RTO 
proposed  by  the  Applicant.  This  means 
that  filings  under  section  35.34(e)  must 
be  complete  and  fully  explained;  must 
demonstrate  that  the  resulting  rates  are 
just,  reasonable,  and  not  luiduly 
discriminatory  or  preferential;  must 
identify  how  the  rate  treatment 
promotes  efficiency  and  what  benefits 
result;  and  must  demonstrate  that  the 
rate  treatment  does  not  impede  the  RTO 
from  meeting  the  minimum 
characteristics  and  functions  required 
under  this  Final  Rule.  The  Commission 
encoiuages  properly  developed 
transmission  pricing  proposals  from 
RTOs  that  comply  with  the  guidance  set 
forth  below  and  the  amended  regulatory 
text. 

We  agree  with  those  commenters  that 
urge  the  Commission  to  reform  its 
transmission  pricing  poUcies  to  reflect 
new  realities  of  the  industry.  For 
example,  a  number  of  commenters  point 
to  the  unbimdling  requirements  of 
Order  Nos.  888  and  889,  the  vertical  de- 
integration  of  generation  and 
transmission  for  some  utilities,  the 
advent  of  wholesale  and  retail 
competition  in  energy  markets,  entry 
into  markets  of  a  range  of  new  players, 
including  independent  generators  and 
marketers,  and  other  developments  as  a 
signal  that  the  Commission's  traditional 
cost-of-service  ratemaking  practices  for 
transmission  assets  should  be 
reevaluated.  Some  commenters  suggest 
that  the  advent  of  competitive  power 
markets  necessitates  a  more  robust 
transmission  network  as  well  as 
enhanced  operating  capabilities  of  the 
network,  compared  to  the  previous  era 
of  vertically  integrated  utilities 
providing  service  in  monopoly  franchise 
areas.  They  argue  that  the  Commission's 
traditional  transmission  ratemaking 
practices  are  unlikely  to  support  such  a 
robust  transmission  network  and 
enhanced  operating  capabilities. 


»n  We  have  adopted  and  expanded  the  regulatory 
text  proposed  by  Edison  Electric  Institute  in  its 
comments  (see  EEI.  Appendix  E). 
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To  put  our  c  )ncerns  about 
transmission  p  ricing  in  perspective,  the 
NOPR  said  tha  "the  Commission 
expects  RTOs  1  d  reform  transmission 
pricing,  and  in  return  we  propose  to 
allow  RTOs  gr(  ater  flexibility  in 
designing  pric;  ng  proposals."  •*''  The 
NOPR  also  sai<  that  our  willingness  to 
provide  flexibi  ity  in  reviewing  pricing 
proposals  date  i  back  to  the 
Transmission  I  'ricing  Policy  Statement, 
issued  by  the  C  bmmission  in  1994.  In 
the  Policy  Stat  ;ment,  we  identified  five 
principles  that  transmission  pricing 
proposals  shoi  Id  conform  to,  including 
the  principle  t  lat  pricing  proposals 
should  meet  th  e  traditional  revenue 
requirement.  Ii  i  order  that  this  principle 
not  undermine  innovative  pricing 
proposals,  the  'olicy  Statement  noted 
that  non-confo  rming  pricing  proposals 
would  be  cons  dered,  but  that  such 
proposals  wou  d  have  to  satisfy 
additional  fact  )rs,  i.e.,  promote 
competitive  m  irkets  and  produce 
greater  overall  consumer  benefits.  In  the 
five  years  sine  s  the  Policy  Statement 
was  issued,  wj  have  approved  five  ISOs 
with  innovativ  e  transmission  pricing, 
but  otherwise  lave  received  few 
innovative  trai  ismission  pricing 
proposals.  We  believe  that,  as  a  general 
matter,  sensib  b  pricing  reform  that 
could  promote  competition  and 
efficiency  in  o  her  contexts  will  achieve 
maximum  ben  jfits  only  when  applied 
on  a  regional,  ather  than  a  single- 
system  basis. '  his  is  true  because  of  the 
inability  of  sin  gle  systems  to  capture 
such  efficienci  es,  but  sensible  pricing 
reform  is  one  (  f  the  efficiencies  that  will 
likely  flow  fro  n  RTOs.  And  while  we 
do  not  think  tl  e  Policy  Statement  has 
been  an  impec  iment  to  transmission 
pricing  innova  tion,  we  now  believe, 
based  on  the  n  lyriad  conunents  we 
received,  that  he  Commission  should 
now  provide  g  reater  specificity  on 
appropriate  tri  nsmission  pricing 
reforms  by  RT  3s. 

The  rationa  3  for  providing  greater 
specificity  on  ransmission  pricing  for 
RTOs  and  am(  nding  the  regulatory  text 
at  this  time  is  hree-fold.  First,  we 
recognize  that  transmission  pricing 
issues  are  som  e  of  the  most  complex 
issues  facing  t  le  industry.  Second,  a 
potential  barri  Br  to  the  development  of 
RTOs,  at  least  RTOs  that  span  multiple 
transmission  ;  ystems,  is  the  difficulty 
that  stakeholc  srs  have  had  reaching 
consensus  on  transmission  pricing.  This 
is  not  surprisi  ig,  given  that 
transmission   iricing  reform  to 
accommodate  regional  needs  and  usage 
patterns  can  a  feet  what  customers  pay 
for  transmissi  )n  service  and  how 


»'2FERC  Stats. 


.  Regs.  1  32.541  at  33.754. 


transmission  revenues  are  allocated 
among  multiple  owners  of  transmission 
within  a  region.  Third,  we  are 
concerned  that  as  we  move  to  greater 
reliance  on  market  forces,  the  incentives 
that  market  participants  have  to  make 
efficient  operating  and  investment 
decisions  for  both  generation  and 
transmission  facilities  are  based  in  part 
on  the  price  signals  that  flow  horn 
transmission  pricing.  That  is, 
transmission  pricing  is  a  key 
determinant  of  the  efficient  operation  of 
energy,  ancillary  service  and  balancing 
markets,  and  congestion  management. 

At  the  outset,  we  want  to  make  clear 
that,  contrary  to  the  apprehensions  of 
some  commenters,  the  Commission  is 
not  proposing  to  "bribe"  transmission- 
owning  utilities  to  join  an  RTO.  Rather, 
the  Commission  stated  in  the  NOPR  that 
it  would  consider  innovative  pricing 
proposals  because  we  believed  then, 
and  now  believe  more  strongly,  that  a 
reassessment  of  transmission  pricing 
policy  is  warranted,  given  the 
fundamental  changes  in  industry 
structiue  that  have  already  occurred  as 
well  as  those  which  may  flow  from  the 
RTO  Final  Rule.  In  addition,  as  pointed 
out  by  Professor  Joskow,  delays  in  RTO 
formation  occasion  costs  because  of 
more  limited  competition  in  generation 
markets,  and  these  costs  may  be  avoided 
to  the  extent  that  the  Commission 
considers  transmission  pricing  reforms. 
Furthermore,  as  discussed  below,  since 
the  costs  of  transmission  are  a  small 
portion  of  total  electric  costs,  getting 
transmission  pricing  right  means  that 
the  industry  will  be  able  to  capture 
significant  net  benefits  from  promoting 
competitive  generation  markets. 

While  the  NOPR  did  not  propose 
specific  rules  on  transmission  pricing 
reform,  we  believe  it  is  now  critical  to 
provide  further  specificity  to  the 
industry.  We  recognize  the  need  to 
establish  clear  and  specific 
requirements  for  RTO  development, 
provide  certainty  and  clarity  about  our 
willingness  to  entertain  transmission 
pricing  reforms  that  are  appropriate  for 
RTOs,  and  assure  utilities  that  they  will 
not  be  penalized  for  RTO  participation. 
To  the  extent  consistent  with  ensuring 
that  transmission  rates  are  just, 
reasonable,  and  not  unduly 
discriminatory,  we  believe  transmission 
pricing  disincentives  to  joining  an  RTO 
should  be  eliminated  so  that 
transmission-owning  utilities  will  find 
RTO  participation  to  be  a  dynamic 
business  opportimity.  Utilities  that  join 
RTOs  should  be  accorded  transmission 
pricing  that  reflects  the  financial  risks  of 
turning  facilities  over  to  an  RTO  and 
that  reflects  other  changes  in  the 
structure  of  the  industry.  Those  risks 


may  increase  or  decrease  in  particular 
instances.  At  the  same  time,  we  wish  to 
make  clear  that  the  Commission  is  very 
concerned  about  potential  impacts  of 
market  restructuring  on  the  customers 
in  "low-cost"  states,  and  the 
Conunission  therefore  intends  to 
monitor  the  effects  of  RTO  formation  on 
such  customers,  specifically  the 
potential  for  cost-shifting  effects  of  RTO 
pricing  proposals. 

Traditional  transmission  pricing 
approaches  reflect  the  industry  structure  - 
as  it  existed  when  Order  No.  888  was 
issued:  a  vertically  integrated  industry 
where  transmission  systems  were 
designed  primarily  to  meet  the  needs  of 
local  loads.  Our  primary  focus,  both  in 
terms  of  access  and  pricing  was 
comparability;  that  is,  all  transmission 
users  should  receive  access  imder  rates, 
terms  and  conditions  comparable  to 
those  the  transmitting  utility  applies  to 
itself  to  serve  its  own  customers.  RTOs 
reflect  a  somewhat  different  approach, 
in  which  the  transmission  system  must 
also  be  designed  and  operated  to  meet 
the  needs  of  regional  markets.  It  is  not 
unreasonable  to  expect  that,  as  the 
transmission  system  is  restructured  to 
meet  these  changing  needs,  significant 
pricing  reform  may  be  needed  as  well. 
Indeed,  since  a  properly  developed  RTO 
will  be  designing  methods  to  support 
regional  congestion  management  and 
regional  expansion,  transmission 
pricing  reform  is  inevitable. 

We  caution  that  we  do  not  view 
transmission  pricing  reform  as  a 
program  designed  for  the  sole  purpose 
of  enhancing  the  revenues  of 
transmission  owners  at  the  expense  of 
transmission  customers.  Nor  are  we 
abandoning  the  fundamental 
underpinnings  of  our  traditional 
transmission  pricing  policies,  i.e.,  that 
transmission  prices  must  reflect  the 
costs  of  providing  the  service.**'^  While 
many  aspects  of  transmission  pricing 
reform  are  labeled  incentive  pricing, 
many  are  aimed  at  eliminating 
disincentives  to  the  efficient  use  and 
expansion  of  regional  transmission  grids 
to  support  emerging  competition  in 
generating  markets. 

We  view  transmission  pricing  reform, 
not  only  as  an  important  component  of 
how  stand-alone  transmission 
companies  can  become  viable  and 
efficient  network  businesses,  but  also  as 
an  important  means  for  transmission- 
owning  utilities  which  maintain 
ownership  but  cede  control  of  their 
transmission  assets  to  an  RTO  to  captiue 


"'■^  See.  e.g..  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co..  320  U.S.  591  (1944);  Bluefield 
Water  Works  6-  Improvement  Co.  v.  Public  Service 
Commission  of  West  Virginia.  262  U.S.  679  (1923). 
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the  benefits  of  more  efficient  system 
operation  and  additional  grid 
investment.  We  believe  that  the 
opportunities  for  pricing  reform 
identified  in  this  Rule  should  have  no 
effect  on  an  RTO's  decision  about  how 
it  will  be  structured.  All  RTOs. 
regardless  of  owmership  structure,  are 
therefore  eligible  to  propose 
transmission  pricing  reforms  that  suit 
their  strategic  and  economic  objectives 
to  the  extent  consistent  with  this  Final 
Rule. 

We  also  believe  that  the  potential  for 
any  increase  in  transmission-related 
revenues  available  to  transmission 
providers  that  are  efficient  and 
responsive  in  meeting  the  needs  of  their 
customers  must  be  balanced  by  the 
potential  for  a  decrease  in  profits  if  the 
transmission  provider  does  not  meet 
those  needs.  Moreover,  a  properly 
developed  RTO  can  be  expected  to 
produce  significant  efficiencies,  and  we 
would  expect  that  transmission  owners, 
transmission  customers  and  generation 
market  participants  will  share  in  the 
economic  benefits  resulting  from  the 
efficient  design  and  operation  of  the 
RTO. 

As  the  industry  begins  the 
collaborative  process  of  establishing 
RTOs,  it  is  important  that  the 
Conunission  provide  some  certainty  and 
specificity  about  the  preferred  types  of 
transmission  pricing  reforms,  and  some 
certainty  and  specificity  about  the  types 
of  proposed  transmission  pricing 
reforms  that  appear  more  problematic. 
Accordingly,  the  remainder  of  this 
section  discusses  eight  specific 
transmission  ratemaking  topics: 
pancaked  rates;  reciprocal  waiving  of 
access  charges  between  RTOs;  use  of 
single  system  access  charges;  congestion 
pricing;  service  to  transmission-owning 
utilities  that  do  not  participate  in  an 
RTO;  performance-based  regulation; 
other  RTO  transmission  ratemaking 
reforms;  and  additional  ratemaking 
issues. 

1.  Pancaked  Rates 

As  described  in  the  NOPR,  the 
elimination  of  rate  pancaking  for  large 
regions  is  a  central  goal  of  the 
Commission's  RTO  policy,  and  has  been 
a  feature  of  all  five  ISOs  the 
Commission  had  approved.  Rate 
pancaking  occurs  when  a  transmission 
customer  is  charged  separate  access 
charges  for  each  utility  service  territory 
the  customer's  contract  path  crosses. 
The  NOPR  proposed  that  RTO  tariffs  not 
result  in  transmission  customers  paying 
multiple  access  charges  to  recover 
capital  costs  over  facilities  that  it 
controls.  The  NOPR  sought  comments 
on  the  impact  of  the  non-pancaked  rate 


requirement  on  voluntary  RTO 
formation  because  of  abrupt  rate 
changes.  It  also  sought  comments  on 
how  the  regional  configtuation  may 
relate  to  these  potential  rate  changes. 

Comments.  "The  overwhelming 
majority  of  the  comments  favor  the 
proposed  prohibition  on  pancaked 
rates,^!^  although  some  commenters 
express  concern  over  cost  shifting.  Some 
commenters,  such  as  Minnesota  Power, 
suggest  that  the  cost  shifting  effect  of 
non-pancaked  rates  would  discoinage 
voluntary  RTO  formation. 

Some  commenters  suggest  alternative 
approaches  to  the  strict  non-pancaked 
rate  described  in  the  NOPR.  For 
example,  WPSC  advocates  the  use  of 
flow-based,  distance-sensitive  rates  as  a 
replacement  for  pancaked  rates. 
Allegheny  argues  that  removing  rate 
pancaking  can  cause  disruptive  shifts  in 
rates  and  revenue  requirements  which 
are  solved  only  temporarily  with 
transitional  rates.  Allegheny  proposes 
its  form  of  locational  marginal  pricing 
method  to  solve  this  problem.  NSP 
favors  non-pancaked  rates  but  notes  that 
rates  for  the  high-voltage  system  that 
differ  from  those  for  the  low-voltage 
system  may  be  an  effective  long-term 
rate  strategy.  MidAmerican  recommends 
that  the  prohibition  against  rate 
pancaking  be  changed  to  allow 
transmission  ovwiers  to  charge  a  home- 
zone  rate  based  on  local  cost 
determination  and  a  wide-area  charge 
outside  the  home  area.  MidAmerican 
argues  that  this  approach  would 
minimize  cost  shifting.  The  pancaked 
rate  prohibition  would  change  to: 
"promote  wide-area  transmission  rates 
with  due  consideration  to  shifting  of 
costs  among  transmission  service 
providers  and  between  state  and  federal 
delivery  rates.  Finally,  WiUiams 
recommends  that  the  Commission  also 
consider  other  pricing  methods  such  as 
those  based  on  mileage  or  network 
usage  and  market-based  rates,  where 
possible,  because  it  considers  cost  of 
service  rates  inefficient  and 
unresponsive  to  the  market. 

A  few  commenters  question  an 
absolute  prohibition  against  pancaked 
rates.  AEP  and  Florida  Power  Corp. 
warn  that  a  strict  prohibition  against 
pancaked  rates  may,  at  times,  work 
against  efficient  solutions.  There  should 
not  be  a  strict  prohibition  without 
regard  to  size  or  locational  factors. 
Florida  Power  Corp.  argues  that  this 
approach  is  consistent  with  the 
Commission's  Transmission  Pricing 
Policy  Statement.  Customers  of  both 
AEP  and  Florida  Power  Corp.  dispute 


this  view. 8' 5  Southern  Company  notes 
that  an  absolute  prohibition  against 
pancaked  rates  may  hurt  retail 
customers  whose  rates  are  supported  by 
transmission  revenue.  Transmission 
owners  should  be  assured  in  the  final 
rule  that  they  will  b^  able  to  recover 
their  full  revenue  requirement  in  the 
face  of  any  panceiked  rate  prohibition. 
The  Commission  should,  according  to 
Southern  Company,  also  clarify  that  a 
prohibition  against  pancaked  rates  does 
not  prevent  the  use  of  zonal  or  other 
distance-sensitive  rates.  Desert  STAR 
argues  that  a  single  region-wide  rate 
may  not  be  appropriate  in  a  large  region 
with  legitimate  cost  differences  among 
companies,  and  suggests  that  license 
plate  rates  may  mitigate  cost  shifting  but 
will  not  always  eliminate  it.  ^ 

Commission  Conclusion.  In  the 
NOPR,  we  described  the  elimination  of 
rate  pancaking  as  a  central  goal  of  oin 
RTO  policy.  After  receiving  comments 
on  the  subject,  mostly  in  favor  of  the 
proposed  prohibition,  we  affirm  that  the 
RTO  tariff  must  not  result  in 
transmission  customers  paying  multiple 
access  charges  to  recover  capital 
costs.^'^ 

Except  for  transactions  within  the 
ISOs  now  in  place,  transmission 
customers  are  faced  with  additional 
access  charges  for  every  utility  border 
they  cross.  The  distances  need  not  be 
great  to  be  assessed  two.  three  or  more 
access  charges  for  a  single  transaction. 
This  duplication  can  severely  restrict 
the  area  in  which  generation  can 
economically  be  secured.  A  main  reason 
that  an  RTO  can  expand  the 
marketplace  for  generation  to  a  large 
region  is  that  an  RTO  can  implement 
non-pancaked  rates  for  each  transaction. 
A  wider  area  served  by  a  single  rate 
means  more  generation  is  economically 
available  to  any  customer  which  means 
greater  competition  for  energy. 

Some  commenters  warn  that  a  blind 
adherence  to  non-pancaked  rates  can 
produce  inefficiencies  in  some 
circxunstances.  Some  argue  that  large 
distances  and  special  conditions  can 
add  to  transmission  costs  in  a  way  not 
reflected  in  single  system  rates.  Thwy 
would  leave  open  the  option  for 
distance-sensitive  rates  or  completely 
new  rate  innovations  that  may  not  fit 
the  strict  definition  of  a  non-pancaked 
rate.  We  are  sensitive  to  some  of  these 
concerns,  but  we  do  not  view  a  policy 
requiring  non-pancaked  rates  as  posing 
the  problems  that  some  commenters 


6'*  See.  e.g.,  NASUCA,  PJM.  LG&E.  Industrial 
Consumers  and  WEPCO. 


»'5  See  New  Smyrna  Beach  and  Coalition  of 
Alliance  Users. 

6i6Section  35.34(k)(l)(ii).  However,  see  the 
discussion  below  regarding  service  to  transmission- 
owning  utilities  that  do  not  participate  in  an  RTO. 
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describe.  We  ta  te  this  opportimity  to 
reaffirm  that  w( !  will  continue  to  be 
receptive  to  dis  tance-sensitive  rates  and 
other  rate  featu  -es  that  can  be 
supported. 

2.  Reciprocal  V\  aiving  of  Access  Charges 
Between  RTOs 

The  elimination  of  pancaked  rates 
within  an  RTO  jwas  intended  to  increase 
the  efficiency  o "  trade  in  that  region. 
The  NOPR  furt^  lered  that  concept  by 
encouraging  Rl  Os  to  agree  among 
themselves  to  v  raive  access  charges  on 
a  reciprocal  ba:  is  for  transactions  that 
cross  RTO  bore  ers.  If  accomplished,  this 
would  have  the  effect  of  increasing 
effective  tradin ;  areas.  The  NOPR 
sought  commei  ts  on  how  the 
Commission  cg  uld  facilitate  reciprocal 
waivers  of  acce  ss  charges,  and  whether 
there  are  other  mpediments  to  inter- 
regional trade. 

Comments.  /  majority  of  the 
commenters  su  aport  the  concept  of  a 
reciprocal  wai\er  of  access  charges  to 
encoiu^ge  intei -regional  trade.^^^  Of 
those  who  supjiort  waivers,  some, 
including  Dukt  and  SRP,  specifically 
recommend  the  t  waivers  be  voluntary. 
Some  supporte  s  of  waiving  access 
charges  note  th  it  it  is  not  just  the 
pancaked  charj  es  that  inhibit  inter- 
regional trade  1  ut  also  variations  in 
business  practi  ;es  and  procediues 
between  RTOs.  These  commenters  ^'^ 
reconunend  th«  t  the  Commission  ensure 
that  such  incor  ipatibilities  not  be 
allowed  to  ban  per  trade  between  RTO 
regions. 

Several  comi  lenters,  both  supporting 
and  opposed  tc  waiver  of  access 
charges,  warn  t  lat  the  waivers  proposed 
in  the  NOPR  can  cause  cost  shifting. 
Duke  argues  th  it  cost  shifting  can  be 
remedied  by  th  3  structure  of  the  rate. 
DOE  and  First  ilnergy  also  express 
concerns  about  cost  shifting.  Southern 
Company  gene;  ally  opposes  waivers  of 
access  charges  jnless  transmission 
owners'  revenu  es  are  protected. 

Some  comm(  nters  oppose  waiving 
access  charges  jetween  RTOs  for 
reasons  other  t  lan  cost  shifting 
concerns.  Sout  i  Carolina  Authority 
claims  that  rec  procal  agreements 
between  RTOs  waiving  access  charges 
are  discriminal  ary  and  that  independent 
monitoring  gro  ips  would  be  needed  to 
prevent  gaminj ,  of  reciprocity 
agreements.  CI  &L  argues  that  waivers 
create  a  bias  to  sell  outside  of  the  RTO. 
Tri-State  propc  ses  the  use  of  distance- 
sensitive  expoi  t  pricing  mechanisms 
instead  of  wai\  ers. 


^^^ See.  e.g..  Sith  > 
Commission,  and 
•"■See.  e.g..  Ontario 


WPSC.  Minnesota  Power,  Ohio 
tiflidwest  ISO  Participants. 

Power  and  Oregon  Office. 


PP&L  Companies  claim  that  inter- 
regional trade  solutions  should  be 
arrived  at  through  a  collaborative  effort 
of  stakeholders.  NECPUC  and  Desert 
STAR  argue  that  the  Commission 
should  grant  deference  to  participants' 
solutions  for  inter-regional  trade. 
Florida  Commission  argues  that  the 
Commission  should  wait  until  intra- 
regional  trade  barriers  are  dismantled 
before  dealing  with  inter-regional  trade. 

Commission  Conclusion.  We  asked  in 
the  NOPR  for  comments  on  the  policy 
of  allowing  RTOs  to  reach  reciprocal 
agreements  to  waive  access  charges  for 
transmission  that  crosses  an  RTO 
border.  Most  commenters  supported  the 
approval  of  such  waivers  and  some 
asked  the  Commission  to  further 
support  inter-regional  trade  by  requiring 
uiiiform  practices  and  procedures 
among  RTOs.  Some  commenters 
maintain  that  incompatible  or  varying 
procedures  between  RTOs  can  be  as 
dampening  to  inter-regional  trade  as 
multiple  rates. 

We  will  continue  to  encourage 
reciprocal  waivers  of  access  charges 
between  RTOs  as  long  as  they  are 
reasonable  in  terms  of  cost  recovery, 
cost  shifting,  efficiency,  and 
discrimination.  We  also  encourage 
terms  and  procedures  that  are 
compatible  from  region  to  region  to  the 
extent  appropriate.  Accordingly,  we 
have  added  an  RTO  function  to  integrate 
reliability  and  market  interface  practices 
with  other  regions,  as  discussed  above. 

3.  Uniform  Access  Charges 

Each  ISO  approved  by  the 
Commission  has  struggled  with  the 
problem  of  cost  shifting  among  the 
various  individual  transmission  owners 
that  make  up  the  ISO.  A  single  access 
rate  would  mean  that  the  customers  of 
low-cost  transmission  providers  would 
see  a  rate  increase  and  high-cost 
transmission  providers  would  be 
concerned  about  not  meeting  their 
revenue  requirements.  The  potential  for 
cost  shifting  has  been  a  stumbling  block 
for  several  regions  seeking  to  establish 
re^onal  transmission  organizations. 

The  Commission  has  allowed  a 
flexible  approach  to  this  problem,  and 
in  each  ISO  approved  by  the 
Commission  to  date  the  solution  has 
been  to  adopt  a  "license  plate"  rate  for 
a  transitional  period  of  five  to  ten  years 
before  moving  to  a  single  uniform  access 
charge.  A  license  plate  rate  provides 
access  to  the  regional  transmission 
system  at  a  single  rate  although  that  rate 
may  vary  based  on  where  the  customer 
is  located.fi'9  The  NOPR  proposed  to 


»'■» Consider  that  registering  a  car  in  one  state, 
paying  that  state's  fees,  and  obtaining  a  license 


continue  to  employ  a  flexible  approach, 
including  the  use  of  license  plate  rates. 
The  NOPR  requested  comments  on 
whether  the  license  plate  approach  is 
appropriate  for  the  long  term.^^o 
Comments.  A  clear  majority  of 
commenters  favors  the  use  of  license 
plate  rates  in  general,  with  a  nearly  even 
split  between  those  that  would  allow 
license  plate  rates  only  for  a  transitional 
period  ^2*  and  those  that  would  allow 
them  as  a  permanent  feature.822  of  the 
approximately  64  commenters  who 
addressed  this  subject,  only  about  nine 
were  clearly  opposed  to  license  plate 
rates  for  either  the  long  term  or  for  a 
transitional  period.  And  several 
commenters  advocate  the  use  of  license 
plate  rates  as  a  general  concept  but  did 
not  address  directly  the  NOPR's 
question  concerning  their  long-term 

ygg   623 

Severed  commenters  argued  that  the 
use  of  license  plate  rates  should  be  for 
a  transition  period  roughly  coincident 
with  the  phase-in  of  retail  competition. 
For  example,  Duke  argues  that  license 
plate  rates  avoid  cost-shifting,  and  will 
therefore  make  it  easier  for  companies  to 
collect  their  retail  revenue  requirements 
in  jurisdictions  without  retail 
competition,  where  state  regulators  may 
disallow  higher  transmission  rates. 

Commenters  that  support  license 
plate  rates  as  a  long-term  solution  argue 
that  license  plate  rates  are  an  aid  to  RTO 
formation.^24  SoCal  Edison  claims  that 
license  plate  rates  avoid  cost  shifts,  are 
administratively  more  efficient,  provide 
a  basis  for  efficient  transmission 
operation,  and  provide  incentives  for 
system  expansion.  SoCal  Edison  favors 
their  use  in  the  long  term. 

Of  those  opposed  to  license  plate  rates 
in  general,  some  suggest  a  different 
pricing  methodology.  CMUA  prefers  an 
integrated,  two-part  rate.  The  first  part 
of  the  rate  reflects  the  revenue 
requirement  of  the  overall  RTO 
(principally  above  200  kV)  and  the 
second  part  reflects  the  local  systems  to 
the  extent  used.  CMUA  argues  that 
license  plate  rates  do  not  follow  the 
rules  of  cost  causation,  do  not  promote 
needed  enhancements  and  do  not 
promote  comparability  in  rates. 
Minnesota  Power  recommends  a  two- 
part  rate  with  a  demand  component  to 


plate  from  that  state,  allows  that  car  to  be  driven 
on  the  roads  and  highways  of  all  other  states. 

620FERC  Stats.  &  Regs.  1  32,541  at  33,754. 

*^'  See,  e.g.,  Montana  Commission,  Oglethorpe, 
Tri-State,  FirstEnergy,  Alliance  Companies,  AEP 
and  DOE. 

"22  See.  e.g.,  Allegheny,  Industrial  Consumers, 
Northwest  Council,  APS,  Desert  STAR  and  SPP. 

*23  See,  e.g.,  Kentucky  Commission,  Gainesville, 
Big  Rivers,  Puget  and  Ontario  Power. 

624  See  eg..  East  Kentucky  and  PJM. 
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collect  fixed  costs  and  a  variable 
component  for  losses.  WPSC  advocates 
the  use  of  flow-based,  distance-sensitive 
rates  rather  than  license  plate  rates. 
APPA  claims  that  license  plate  rates  do 
not  go  far  enough.  A  four  part  approach 
is  suggested  in  their  place:  assure 
recovery  of  revenue  requirement;  honor 
existing  contracts  and  phase  in  regional 
rates;  sub-functionalize  the  grid  by 
voltage;  and,  once  trusted  RTOs  are  in 
place,  allow  congestion  rates  above 
embedded  costs  and  non-congestion 
rates  below,  all  subject  to  a  revenue 
requirement  true-up.  RECA 
recommends  that  zones  for  transmission 
access  charges  be  formed  based  on  cost 
and  other  differences,  not  on  existing 
service  areas.  SMUD  claims  that  Cal 
ISO's  license  plate  rate  encoiuages 
inefficient  operation. 

Some  commenters  provide  more 
general  reactions  to  the  cost  shifting 
problem.  Wyoming  Commission 
recommends  that  the  Commission  not 
codify  a  specific  approach  to  license 
plate  rates  and  other  measures  with 
cost-shifting  ramifications  but  rather 
defer  to  regional  and  state  processes  to 
establish  guidelines  within  a  region. 
PSNM  is  concerned  about  the  impact  of 
the  loss  of  existing  contracts  on  its 
license  plate  rate  calculation.  Manitoba 
Board  is  concerned  about  shifting  costs 
to  low-cost,  transmission-dependent 
areas.  Platte  River  does  not  want  its  low 
costs  averaged  with  higher  cost  systems. 
United  Illiuninating  encourages  the 
Conunission  to  continue  its  flexibility  in 
permitting  different  approaches  in  the 
recovery  of  sunk  costs.  Aluminum 
Companies  argues  that  the  Commission 
needs  to  offer  more  guidance  on  cost 
shifting  and  that  rate  increases  due  to 
cost  shifting  should  be  constrained  to 
the  benefits  involved.  Fmlher,  cost 
shifts  should  not  be  allowed  imless 
competition  is  fostered. 

Commission  Conclusion.  We 
conclude  that  the  Conunission  should 
continue  to  provide  flexibility  v«th 
respect  to  RTO  proposals  for  allocation 
of  fixed  transmission  cost  recovery.  The 
Commission  will  permit  RTO  proposals 
to  use  license  plate  rates,  as  defined 
above,  for  several  reasons.  First, 
commenters  overwhelmingly  support 
the  use  of  license  plate  rates,  and 
demonstrated  convincingly  that 
problems  associated  with  cost-shifting 
are  not  easily  resolved  by  means  other 
than  the  use  of  license  plate  rates. 
Second,  the  Commission  is  concerned 
that  the  potential  for  cost-shifting  could 
act  as  an  impediment  to  RTO  formation, 
thereby  denying  all  stakeholders  the 
benefits  that  come  fi-om  RTO 
membership. 


Moreover,  although  license  plate  rates 
are  not  necessarily  an  ideal  method  for 
fixed  cost  recovery,  we  note  that  all 
ISOs  have  sought  approval  from  the 
Commission  for  license  plate  rates,  at 
least  during  their  startup  phase.  No 
commenter  has  provided  convincing 
evidence  that  the  use  of  license  plate 
rates  by  existing  ISOs  produces 
significant  harms,  although  several 
commenters  suggest  various  rate 
designs,  including  multi-part  rates,  as 
alternatives  to  license  plate  rates. 

Although  commenters 
overwhelmingly  support  the  use  of 
license  plate  rates,  they  are  split  on 
whether  such  rates  shoidd  be  used  only 
for  a  transitional  period,  or  whether  the 
Commission  should  allow  them  as  a 
permanent  featiue.  This  is  a  difficult 
issue.  On  the  one  hand,  we  are  reluctant 
to  require  RTOs  to  suspend  use  of 
license  plate  rates  after  some  arbitrary 
date  certain  at  which  time  they  will  be 
required  to  transition  to  single  system 
access  rates;  on  the  other  hand,  we  are 
reluctant  to  aiuiounce  generically  that 
license  plate  rates  may  be  a  permanent 
featiu'e  of  an  RTO.  Furthermore,  the  use 
of  license  plate  rates  coidd  depend  on 
idiosyncratic  facts,  e.g.,  the  geographic 
makeup  of  the  RTO,  or  the  transmission 
cost  differences  in  various  subregions  of 
the  RTO. 

We  therefore  believe  that  it  is 
appropriate  to  allow  RTOs  to  propose 
the  use  of  Ucense  plate  rates  for  a  fixed 
term  of  the  RTO's  choosing.  However, 
RTOs  that  propose  the  use  of  license 
plate  rates  must  make  clear  how 
transmission  expansion  will  be  priced, 
that  is,  whether  license  plate  rates  or 
some  other  mechanism  will  be  applied 
to  the  cost  of  new  transmission 
facilities,  and  how  such  pricing  affects 
incentives  for  efficient  expansion.  In 
addition,  we  will  require  that  before  the 
end  of  the  fixed  term,  the  RTO  must 
complete  an  evaluation  of  fixed  cost 
recovery  policies  based  on  the  factual 
situation  of  the  particular  RTO,  and  file 
with  the  Conunission  its 
recommendations  on  any  changes  that 
should  be  instituted.  We  emphasize  that 
we  are  not  requiring  that  the  RTO 
continue  or  abandon  the  use  of  license 
plate  rates  at  that  time,  but  we  will 
require  the  RTO  to  justify  its  choice  to 
continue  or  discontinue  using  license 
plate  rates,  or  otherwise  change  the 
method  for  fixed  cost  recovery.  We 
believe  that  this  approach  provides 
participants  in  RTOs  significant 
flexibility,  and  is  consistent  with  the 
principles  articulated  in  the  open 
architecture  requirement  for  RTOs. 


4.  Congestion  Pricing 

Congestion  pricing  and  congestion 
management  are  closely  related. 
Comments  on  these  issues  have  been 
treated  jointly,  and  are  summarized 
above  in  the  discussion  of  congestion 
management. 

Commission  Conclusion.  With  respect 
to  congestion  pricing,  the  Commission 
emphasized  that  it  intends  to  be  flexible 
in  reviewing  pricing  innovations,  and 
sought  comments  on  what  specific 
requirements,  if  any,  best  suited  the 
Commission's  RTO  goals.  A  number  of 
commenters  agreed  with  the 
Commission's  conclusion  in  the  NOPR 
that  "markets  that  are  based  on 
locational  marginal  pricing  and 
financial  rights  for  transmission  provide 
a  soimd  framework  for  efficient 
congestion  management."  ^^s 

We  reemphasize  the  basic  principles 
for  congestion  pricing  articulated  in  the 
NOPR,  i.e..  that  proposals  should 
"ensure  that  the  generators  that  are 
dispatched  in  the  presence  of 
transmission  constraints  must  be  those 
that  can  serve  system  loads  at  least  cost, 
and  limited  transmission  capacity 
should  be  used  by  market  participants 
that  value  that  use  most  highly."  ^^e 

We  recognize  that  congestion  pricing, 
especially  when  complex  problems 
associated  with  parallel  path  flows  are 
addressed,  is  in  its  infancy.  Rather  than 
prescribe  a  specific  method,  we 
encourage  experimentation  with 
reasonable  congestion  management 
techniques.  We  would  expect  that  such 
experiments  be  consistent  with  the  open 
architecture  requirements  of  the  rule, 
and  that  information  from  such 
experiments  be  made  widely  available 
to  all  interested  parties,  so  that  other 
RTOs  can  learn  frtjm  each  others' 
experience. 

5.  Service  to  Transmission-Owning 
Utilities  That  Do  Not  Participate  in  an 
RTO 

The  Conunission  asked  commenters 
to  discuss  the  treatment  by  an  RTO  of 
a  non-participating  transmission  owner 
in  a  region  if  the  transmission  owner 
does  not  participate  in  its  region's 
RTO.^27  Pqj  example,  we  asked  whether 
it  would  be  appropriate  to  allow  RTO 
members  to  provide  transmission 
service  at  individual  system  rates  to 
non-participating  transmission  owners 
located  in  the  RTO  region  thereby 
denying  non-participants  the  benefits  of 
non-pancaked  transmission  rates. 

Comments.  Of  those  commenters  that 
ge&erally  support  the  proposed  strategy, 


"*FERC  Stats  and  Regs.  1 32.541  at  33.742. 
»"W.  at  33,754-55. 
<«'/d.  at  33,759. 
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the  claim  that 
required  explic 


most  argue  that  non-participants  should 
not  enjoy  the  b(  nefits  of  non-pancaked 
rates.«28  PG&E  i  ubmits  that  the 
reasoning  the  Commission  applied  in 
Order  No.  888  <  pplies  here  [i.e.,  in 
Order  No.  888,  fhe  Commission  rejected 

reciprocity  requirement 

t  Commission 
jurisdiction  ove  r  the  transmission 
customer  findii  g  that,  as  a  matter  of 

c  utility  providing  open 
access  through  a  non-discriminatory 
tariff  deserved  jhe  right  to  obtain 
comparable  acqess  over  the  transmission 
systems  of  its  c  istomers).  Empire 
District  is  partii  :ularly  concerned  that 
utilities  on  the  )order  of  an  RTO  may 
receive  many  ai  Ivantages  of  the  RTO 
without  accepti  ng  any  of  the  burdens  of 
participation,  yst  at  the  same  time  make 
it  more  difficul  for  competitors  to 
service  its  load  by  staying  out  of  the 
RTO. 

Other  comm(  nters  are  conditional  in 
their  support,  nor  example,  Oneok 
wants  the  Commission  to  draw  a  hard 
line  on  non-pai  ticipation  and  be  willing 
to  employ  negaive  incentives;  however, 
Oneok  points  o  iit  that  denial  of  non- 
pancaked  rates  will  be  more  costly  to 
marketers  and  consumers.  South 
Carolina  Autho  rity  suggests  that  the 
Commission  co  asider  the  extent  to 
which  the  trans  mission  owner  is 
actually  able  to  participate  in  an  RTO 
before  permittii  ig  denial  of  RTO  service 
under  non-pani  :aked  rates.  In  the  case  of 
publicly  owned  utilities,  there  may  be 
restrictions  in  the  enabling  act  or 
charter,  the  applicable  state  constitution 
or  the  utility's  bond  covenant  that 
effectively  prohibit  it  from  participating 
in  a  particular  RTO.  This  would  also 
apply  if  the  RT  D  is  not  the  product  of 
the  "region's  R  'O"  involving  all 
stakeholders  in  the  designated  region 
but  is  a  business  entity  designed  to 
advance  the  fin  ancial  objectives  of 
particular  sponsors.  Similarly,  SPRA 
argues  that,  in  '  he  event  that  it  is  unable 
to  immediately  join  an  RTO,  the  RTO 
should  recogni  se  that  SPRA  has  an 
OATT  that  pro  rides  for  comparable 
treatment  to  thi :  RTO.  And  New  Smyrna 
Beach  states  th  it,  although  denial  of 
non-pancaked  ates  to  nonparticipants 
has  merit,  it  mi  y  be  a  moot  issue  in 
Florida  where  T&L's  transmission  is  so 
extensive  that  lancaked  rates  would  be 
a  more  costly  a  ternative  for  marketers 
and  consumers  of  electricity. 

Other  comm  mters  believe  the 
proposal  is  a  fl  iwed  concept  or 
otherwise  oppc  se  it.  Avista  and  PPC 
argue  that  it  is  lot  appropriate  to  allow 
an  RTO  to  pro\  ide  transmission  service 


"■  Montana- 
PNGC  and  Empire 


Dakota.  Allegheny,  PG&E.  Tri-State, 
istrict. 


at  individual  system  rates  to  non- 
participating  transmission  owners  as 
such  a  policy  would  deny  them  the 
benefits  of  non-pancaked  rates  and 
defeat  the  central  goal  of  its  proposal. 
Metropolitan  concurs  that  non- 
participating  transmission  owners 
should  share  in  the  benefits  of  non- 
pancaked  rates.  Southern  Company  and 
CP&L  claim  that  the  Commission  cannot 
punish  utilities  that  find  it  in  the  best 
interests  of  their  stakeholders  not  to  join 
an  RTO.  SMUD  believes  that  RTOs  must 
provide  nondiscriminatory  access  to 
transmission  it  controls  at  cost-based 
rates  to  all  customers,  since  they 
contribute  to  the  RTO's  cost  recovery. 
SMUD  argues  that  the  Commission, 
through  its  NOPR  has,  in  essence,  found 
that  pancaked  rates  are  not  just  and 
reasonable  and  that  they  should  be 
corrected;  thus,  the  Commission  caimot 
allow  an  RTO  to  charge  pancaked  rates 
in  violation  of  the  FPA  section  205 
prohibition  on  imjust  or  unreasonable 
rates. 

Snohomish,  Turlock,  Big  Rivers  and 
Dairyland  all  make  similar  arguments — 
charging  higher  pancaked  rates  to 
utilities  that  do  not  participate  in  the 
RTO  is  patently  imfair,  violates  the 
Commission's  duty  to  eliminate 
discriminatory  rates,  and  would 
penalize  consumers  of  customer-owned 
utilities  who  have  no  practicable  choice 
about  whether  to  participate  in  the  RTO. 
Dairyland  says  that  this  could  open  the 
door  to  creation  of  RTOs  that  purposely 
do  not  accommodate  non-pubUc 
utilities.  SRP  posits  that  imposition  of 
pancaked  rates  on  non-participants  in 
an  RTO  would  effectively  turn  the 
Commission's  stated  policy  goal  of 
voluntary  participation  into  an  RTO 
mandate  inviting  years  of  litigation. 

Two  state  commissions  question  the 
effectiveness  of  pancaked  rate  sanctions 
against  non-participants.  Indiana 
Commission  contends  that  a  recalcitrant 
utility  may  not  perceive  pancaked  rates 
as  detrimental  and  may  not  feel 
compelled  to  join  an  RTO.  Illinois 
Commission  feels  that  imposition  of 
penalties  involving  restricted  access  to 
RTO  transmission  rates  would  either  be 
self-defeating  for  the  Commission  or 
detrimental  to  the  electricity  consumers 
of  the  affected  utility.  In  its  view,  the 
solution  to  this  conundrum  is  for  the 
Commission  to  abandon  its  unworkable 
voluntary  approach  to  RTO 
participation,  and  utilize  its  authority 
under  FPA  sections  205  and  206  and 
examine  its  authority  under  FPA 
sections  202(a),  211  and  212  to  mandate 
participation.  However,  Nevada 
Commission  submits  that  the 
Commission  must  ensure  that  a 
transmission-owning  utility  that  refuses 


to  join  an  RTO  should  not  be  allowed 
to  derive  any  economic  benefit  from  the 
existence  of  RTOs. 

ISO  commenters  have  diverse  views 
on  this  issue.  Desert  STAR  argues  that 
a  blanket  ban  on  prohibiting  a  party  that 
does  not  join  an  RTO  from  deriving  any 
benefit  from  the  RTO  whatsoever  may 
be  too  broad  an  approach.  NYPP,  citing 
Associated  Gas  Distributors  v.  FERC^^^ 
and  Richmond  Power  &■  Light  v. 
FERC^3°  for  the  proposition  that  the 
Commission  cannot  achieve  indirectly 
what  it  caimot  do  directly,  submit  that 
the  Commission  cannot  impose  any 
coercive  measure  on  or  deny  benefits  to 
utilities  that  do  not  participate  in  an 
RTO.  In  addition,  NY  ISO  argues  that 
previously  approved  ISO's 
transmission-owning  members  should 
be  eligible  for  whatever  RTO 
participation  incentives  and  benefits  are 
ultimately  adopted  in  this  proceeding. 
On  the  other  hand,  PJM/NEPOOL 
Customers  support  denial  of  non- 
pancaked  transmission  rates  to 
nonparticipants. 

Canadian  entities  generally  oppose 
imposition  of  pancaked  rates  against 
non-participants.  Canada  DNR  contends 
that  a  decision  not  to  participate  in  an 
international  RTO  by  a  Canadian 
jurisdiction  shovdd  not  place  entities  in 
that  jurisdiction  engaged  in  trade  with 
the  U.S.  at  a  disadvantage  relative  to 
U.S.  RTO  participants.  BC  Hydro 
concurs  that  the  decision  to  join  an  RTO 
should  not  be  made  a  prerequisite  for 
participation  of  Canadian  provincial 
utilities  or  their  affiliates  to  participate 
in  the  U.S.  electricity  market.  CEA 
observes,  however,  that  Canadian 
utilities  see  access  to  the  U.S.  market  as 
a  significant  business  opportiuiity  that 
requires  a  transparent  and  open  bulk 
transmission  system  operating  in  both 
directions.  Grand  Council  et  al.  submits, 
however,  that  applying  no  penalties  or 
incentives  to  Canadian  utilities,  while 
giving  them  unfettered  access  to  U.S. 
markets  without  being  subject  to 
corresponding  obligations,  is 
inconsistent  with  the  RTO  concept.  And 
H.Q.  Energy  Services  submits  that,  if  the 
Conmiission  decides  not  to  require  RTO 
participation,  it  should  strongly 
encourage  voluntary  participation  by 
denying  certain  benefits  such  as  the  use 
of  the  system-wide  tariff  to 
nonparticipants. 

Commission  Conclusion.  Regarding 
the  question  raised  in  the  NOPR  about 
whether  a  non-participating 
transmission  owner  in  an  RTO  region 
should  receive  all  the  benefits  of  the 
RTO  in  its  region,  we  share  the  concerns 


9*9  824  F.2d  981,  1024  (D.C.  Cir.  1987). 
»3o  574  F.2d  610,  620  (D.C.  Cir.  1978). 
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of  most  commenters  that  transmitting 
utilities  may  receive  the  benefits  of  an 
RTO  in  its  region  without  accepting  any 
of  the  burdens  of  participation  in  the 
RTO.  Accordingly,  where  a  transmission 
customer  of  an  RTO  or  the  customer's 
affiliate  owns,  controls  or  operates 
transmission  in  the  RTO's  region,  and  is 
not  participating  in  that  particular  RTO, 
we  intend  to  permit  that  RTO  to  propose 
rates,  terms,  and  conditions  of 
transmission  service  that  recognize  the 
participatory  status  of  the  customer. 

We  do  not  intend  that  every  such 
proposal  will  necessarily  be  accepted  by 
the  Commission.  Each  RTO  must  justify 
any  proposal  on  a  case-by-case  basis. 
The  proposal  should  recognize  the 
various  situations  of  non-participating 
transmission  owners.  As  pointed  out  by 
commenters,  some  transmission  ownners 
may  face  legal  obstacles  to  participation 
that  may  need  to  be  taken  into  account 
in  the  proposal. 

It  is  not  oui  intent  to  permit  an  RTO 
to  apply  such  a  proposal  to  a  non- 
participating  transmission  owner  in 
another  region.  As  discussed  above. 
Empire  District  expressed  concern  about 
whether  this  provision  would  apply  to 
a  non-participating  owner  "on  the 
border"  of  an  RTO.  We  would  permit  an 
RTO  to  argue  that  the  non-participant 
should  be  part  of  its  RTO  region  based 
on  engineering  or  other  objective 
criteria. 

An  RTO  will  provide  several  benefits 
for  parties  in  the  region,  including 
elimination  of  individual  system  rates. 
We  asked  in  the  NOPR  whether  it  woidd 
"be  appropriate  to  allow  RTO  members 
to  provide  transmission  service  at 
individual  system  rates  to  non- 
participating  transmission  owners 
located  in  the  RTO  region."  (emphasis 
added)  631  SMUD  argues  that  the 
Commission  in  its  NOPR  has  found,  in 
effect,  that  individual  system  rates  are 
not  just  and  reasonable  and  so  cannot 
allow  transmission-owning  utilities  in 
an  RTO  to  charge  individual  system 
rates. 

SMUD  is  incorrect.  We  have  not  made 
a  generic  determination  that  individual 
system  rates  are  not  just  and  reasonable 
in  an  RTO  region.  A  non-participating 
public  utility  transmission  owner  in  an 
RTO  region  may  itself  file  a  single 
company  rate  and  argue  that  it  is  just 
and  reasonable  for  use  by  its  neighbors 
who  join  the  RTO. 

Instead  of  making  a  generic 
determination  about  these  matters,  we 
will  permit  an  RTO  and  its 
transmission-owning  public  utility 
members  to  make  the  case  that  it  is  just 
and  reasonable  to  charge  individual 


system  rates  to  a  transmission  customer 
who  is  a  non-participating  transmission 
owner  in  its  RTO  region.  We  will  decide 
each  RTO  propiosal  on  its  merits. 

6.  Performance-Based  Rate  Regulation 

The  NOPR  suggested  that,  once  RTOs 
are  formed,  performance  based 
regulation  (PBR)  can  facilitate  good  grid 
operation.632  We  noted  that  PBR  can 
incorporate  price/revenue  caps,  price 
incentives,  or  performance  standards. 
The  NOPR  sought  comments  on  how 
PBR  should  be  applied  to  an  RTO  and 
whether  it  should  be  volimtary. 

Comments.  The  vast  majority  of 
commenters  favor  PBR  of  some  form  to 
promote  efficient  operations  by 
RTOs.633  ^\iid  most  commenters  that 
favor  PBR  specifically  state  that  PBR 

should  be  voluntary  for  RTO 
participants.634 

Professor  Joskow  reconunends  that 
the  Commission  promote  the  view  that 
PBR  will  eventually  be  required.  He 
suggests  that  there  is  sufficient 
experience  with  PBR,  such  as  in 
England  and  Wales.  He  argues  that  PBR 
should  be  based  on  a  standard  price  cap 
that  focuses  not  only  on  direct 
transmission  service  costs,  but  also 
focuses  on  the  cost  of  congestion 
management,  losses,  ancillary  services, 
reactive  power,  and  coimection  of  new 
generators.  EEl  notes  that  a  price  cap, 
based  on  a  reasonable  ROE  revenue 
requirement,  is  the  most  widely  used 
method.  EEI  argues  that  price  caps 
reduce  rate  cases,  give  an  incentive  to 
improve  productivity,  and  share 
productivity  savings  with  customers. 
Brattle  Group  does  not  propose  a 
specific  PBR  scheme  but  says  that,  at 
this  point,  approval  should  be  case-by- 
case.  Care  should  be  taken  that  a  PBR 
is  not  based  on  a  single  element,  causing 
distortions  elsewhere. 

Other  supporters  have  specific 
comments  regarding  the  implementation 
of  PBR.  Entergy  recommends  that  the 
Commission  provide  more  specific 
guidance  on  die  use  of  PBR.  DOE  warns 
that  PBR  should  not  be  allowed  to 
prevent  a  PMA  that  is  a  part  of  an  RTO 
to  under-recover  its  revenue 
requirement.  New  Smyrna  Beach  and 
Oneok  only  support  PBR  if  there  is  a 
downside  as  well  as  an  upside  potential 
associated  with  transmission 
performance.  Allegheny  states  that  the 
Commission  must  setUe  on  a  definition 
of  performance,  the  performance 


631  FERC  Stats.  &  Regs.  1  32,541  at  33,759. 


"2/c/.,  at  33,755. 

633  See.  e.g.,  EPSA,  PJM,  Los  Angeles,  Georgia 
Transmission,  Illinois  Commission,  Pacific  Corp 
and  Desert  STAR. 

''3<See.  e.g..  Florida  Power  Corp.,  MidAmerican, 
Tri-State,  FirstEnergy,  Alliance  Companies,  Duke 
and  PGE. 


criterion  should  be  economic  reliability, 
the  owmer  must  have  an  opportunity  to 
recover  investment,  the  Commission 
should  recognize  that  some  aspects  of 
performance  will  be  outside  of  the 
control  of  the  RTO,  and  the  particular 
PBR  rate  calculation  should  be 
considered  on  a  case-by-case  basis. 

A  number  of  commenters  recommend 
that  PBR  not  be  instituted  immediately 
upon  the  formation  of  the  RTO. 
California  Board,  Trans-Elect,  and 
-WPSC  maintain  that  time  is  needed  to 
establish  base  year  benchmarks.  PG&E 
and  A^A  say  that  PBR  should  be  set 
aside  until  the  RTO  is  up  and 
functioning  and  Arkansas  Consumers 
and  Wyoming  Commission  argue  that 
the  RTO  should  first  demonstrate  that  it 
can  and  will  provide  reliable  and  non- 
discriminatory service  before  PBR  is 
established. 

At  least  eight  commenters  were 
opposed  to  PBR  for  RTOs  as  a 
Commission  policy.  Industrial 
Consumers,  Williams,  and  CMUA  do 
not  think  that  PBR  can  be  effective  in 
promoting  efficiency  in  the  operation  of 
RTOs.  Salomon  Smith  Barney  and  East 
Texas  Cooperatives  beUeve  that  RTOs 
will  be  able  to  game  the  system  and  take 
advantage  of  PBR.  PJM/NEPOOL 
Customers,  Lincoln,  and  NASUCA  argue 
that  PBR  should  not  be  allowed  for 
RTOs  because  they  are  unnecessary. 
NASUCA  is  also  skeptical  of  PBR  fcr 
RTOs  because  some  areas  where 
performance  is  important  are  not  under 
the  RTO's  control.  NJBUS  argues  that 
PBR  will  not  put  a  stop  to  transmission 
discrimination. 

NEPCO  et  al.  disagree  with  those 
commenters  who  oppose  PBR.^^*  PBR  is 
effective,  as  shown  in  the  United 
Kingdom,  and  they  are  not  "bribes" 
given  freely  to  transmission  owners. 
Enron/ APX/Coral  Power  does  not  agree 
with  NASUCA  and  California  Board  that 
there  is  not  enough  experience  on 
which  to  base  PBR.  According  to  Enron/ 
APX/Coral  Power,  there  is  a  large 
amount  of  experience  in  regulating 
transmission  plus  a  lot  of  experience 
with  the  ramifications  of  EPAct. 

A  few  additional  commenters  neither 
strongly  support  nor  oppose  PBR,  but 
offer  specific  comments  about  PBR  use. 
Project  Groups  recommends  that  the 
Commission  construct  a  way  to  de- 
couple revenues  from  transmission  rates 
so  that  efficient  transmission  service 
rather  than  total  throughput  determines 
revenue.  Florida  Commission  states  that 
questions  as  to  the  advisability  and 
particulars  of  a  PBR  mechanism  should 
be  left  to  regional  solutions  that  have 
the  endorsement  of  the  state  regulatory 
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bodies.  Big  Rive  rs  states  that  PBR  is 
inappropriate  fc  r  cooperatives  and 
public  power  u1  ilities.  WEPCO  believes 
that  RTOs  shou  d  be  not-for-profit  and 
that  PBR  shoulc  be  available  only  to  the 
for-profit  transmission  owner. 
Metropolitan  is  concerned  that  PBR 
might  cause  RT  Ds  to  neglect  needed 

upgrades  and  jeopardize 


expansions  and 
reliability. 
Commission  (Conclusion.  At  the 


outset,  we  thinl( 
emphasize  that 


it  is  important  to 

*BR  is  far  from  a  new 
concept.  Over  the  last  10  to  20  years,  a 
significant  amoi  mt  of  research, 
primarily  by  ecc  nomists,  has  been  done 
regarding  the  ccficeptual  basis  of,  and 
efficient  design^  for.  PBR.*'^^  This 
research  addresi  les  its  use  in  the  electric 

IS  well  as  other 
regulated  indusi  ries.  It  is  also  important 
to  note  that  the  "onunission  has  been 
receptive  to  PBF.  proposals,  at  least 
since  issuance  c  f  the  Policy  Statement 
on  Incentive  Re;  [ulation  in  October 

icy  Statement,  we 
provided  guidance  to  public  utilities  as 
well  as  natiual  \  as  and  oil  pipelines 
considering  pro  losing  some  form  of 
PBR.637  Althouj  h  the  Policy  Statement 
invited  public  u  tilities  to  develop  and 
file  incentive  re  ^lation  proposals,  the 
Commission  has  not  received  any 
proposals  from  i  )ublic  utilities. ^^s 


The  Commiss 
PBR  stems  from 


on's  current  interest  in 
the  proposition  that 
PBR  will  allow  jhe  Commission  to  rely 
on  market-like  f  jrces.  to  the  maximum 
extent  possible,  to  create  incentives  for 
RTOs  to  efficien  tly  operate  and  invest  in 


the  transmissioi , 


mean  that  we  e>  pect  that  transmission 


services  will  be 


provided  in  competitive 
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03'  The  Policy 
regulatory  standards 
be  prospective;  (2) 
(3)  incentive 
parties;  (4)  benefits 
quantifiable;  and 
maintained. 
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system.  This  does  not 
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markets  any  time  soon,  or  at  all.  We 
recognize  that  transmission  service  will 
retain  most  or  perhaps  all  of  the 
characteristics  of  a  natural  monopoly  for 
the  foreseeable  future,  and  that  some 
type  of  explicit  price  regulation  will 
therefore  be  required  to  prevent 
monopoly  abuse.  But  we  believe  that 
PBR,  especially  if  accompanied  by 
explicit  and  well-designed  incentives, 
may  provide  significant  benefits  over 
traditional  forms  of  cost-of-service 
regulation.  We  beUeve  this  view  of  PBR 
is  entirely  consistent  with  other 
initiatives  taken  by  the  Commission, 
such  as  Order  Nos.  888  and  889,  to 
promote  competitive  power  markets, 
and  given  the  impracticality  of 
competitive  transmission  markets,  to 
rely  on  market-like  forces  to  the 
maximum  extent  possible. 

Before  providing  further  specificity  on 
PBR,  it  is  useful  to  restate  the 
overarching  concerns  of  commenters.  A 
large  number  of  commenters  support  the 
use  of  PBR,  and  many  of  them,  as 
discussed  above,  believe  that  PBR  and 
other  forms  of  incentive  regulation  will 
significantly  enhance  the  incentives 
RTOs  have  to  make  efficient  operating 
and  investment  decisions.  For  example. 
Professor  Joskow  notes: 

It  is  very  important  for  the  Commission  to 
adopt  regulatory  mechanisms  that  provide 
transmission  owners  and  operators  with 
powerful  economic  incentives  to  operate 
transmission  networks  efficiently  and  to 
invest  the  resources  necessary  to  expand 
their  capabilities  efficiently.  These  incentives 
should  be  an  integral  component  of  a 
performance-based  regulatory  (PBR) 
framework  for  the  regulation  of  transmission 
rates  that  rewards  transmission  owners  for 
achieving  these  objectives  and  penalizes 
them  for  failing  to  do  so."^ 

On  the  other  hand,  a  somewhat 
smaller  group  of  commenters,  mostly 
transmission  customers,  oppose  the  use 
of  PBR.  They  express  doubts  about 
whether  PBR  will  provide  good 
incentives  for  RTOs  to  operate  and 
invest  efficiently.  They  are  also 
concerned  that  PBR  design  is  so  difficult 
that  RTOs  will  easily  game  the  system, 
which  will  likely  result  in  higher 
revenues  for  RTOs  and  therefore  higher 
prices  for  transmission  services  for  all 
transmission  customers. 

Commenters  describe  a  wide  array  of 
PBR  mechanisms,  including  some 
relatively  unsophisticated  proposals  and 
others  which  are  analytically  complex. 
For  example,  a  number  of  commenters 
have  proposed  that  the  Commission 
entertain  transmission  rate 
moratoriums,  e.g.,  where  transmission 
rates  are  locked  into  their  current  levels 


for  a  limited  period  of  years.  To  the 
extent  the  transmission  provider  can 
achieve  any  transmission  costs  savings, 
these  would  be  retained  by  the 
trsmsmission  provider.  In  this  sense,  it 
falls  within  the  concept  of  PBR. 

It  is  argued  that  this  rate  treatment 
may  promote  the  establishment  of 
independent  transmission  companies 
because  it  provides  the  certain  revenue 
stream  that  is  needed  to  obtain 
financing  for  the  purchase  of 
transmission  systems  from  existing 
owners.  It  is  also  argued  that  this 
approach  is  analogous  to  a  hold 
harmless  commitment  for  existing 
customers  which  may  simplify  the 
efforts  of  those  state  regulators  who 
value  transmission  rate  certainty  during 
their  conversion  to  retail  choice.  This 
approach  would  also  reduce  litigation  at 
the  Commission  during  the  moratorium. 

Fincdly,  if  the  rate  level  selected  takes 
into  account  the  existing  transmission 
component  of  bundled  retail  power 
rates,  it  addresses  the  concern  expressed 
by  many  that  one  deterrent  to 
participation  in  RTOs  is  the  fear  and 
uncertainty  that  transferring  retail 
transmission  services  from  state  to 
Commission  jurisdiction  leads  to 
reduced  revenues. 

Other  commenters  suggest  that  the 
essence  of  PBR  is  to  set  cost  and 
performance  benchmarks  and  then 
reward  or  penalize  an  RTO  based  on 
performance  relative  to  those  targets. 
Clearly,  such  an  approach  presents 
significant  analytical  challenges. 
Ideally,  an  RTO's  cost  and  operating 
performance  can  be  compared  with 
other,  similar  entities.  One  benefit  of 
setting  such  targets  is  that  it  overcomes 
the  asymmetric  information  problem, 
i.e.,  a  transmission  service  provider  will 
usually  have  better  knowledge  of  the 
potential  efficiency  gains  than  will 
regulators.  Benchinarking  performance 
helps  reduce  the  information 
imbalance.s*" 

We  have  carefully  considered  all  of 
the  comments  about  PBR.  We  conclude 
that  the  Commission  should  encoinage 
RTOs  to  consider  use  of  PBR,  although 
we  recognize  the  difficult  analjrtical 
challenges  that  RTOs  will  face.  To 
facilitate  such  consideration,  we  are 
providing  additional  specificity  on  PBR. 
We  address  several  threshold 
procedural  issues,  and  articulate 
additional  design  principles  that  should 
provide  a  framework  for  RTO 
consideration  of  PBR. 


839  Professor  Joskow  at  ES-iv. 


^*°  We  note  that  there  have  been  some  early 
attempts  to  compare  the  relative  cost  and 
performance  of  ISOs  in  the  U.S.  See,  e.g.,  California 
ISO,  "A  Comparative  Analysis  of  Operating  ISOs  in 
the  United  States"  (Oct.  15, 1998). 
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A  first  threshold  issue  is  whether  the 
Conunission  should  require  that  RTOs 
use  PBR  or  whether  it  should  be 
voluntary.  There  is  almost  no  support 
for  making  PBR  mandatory,  and  we 
therefore  will  not  require  RTO  filings  to 
include  PBR  proposals,  although  we 
encourage  such  proposals. 

A  second  threshold  issue  is  what 
types  of  RTOs  are  eligible  for  PBR.  As 
discussed  above,  some  commenters 
argue  that  PBR  is  not  appropriate  for 
cooperatively-owned  and  publicly- 
owned  transmission  owning  utilities. 
Similarly,  other  commenters  argue  that 
PBR  is  appropriate  oidy  for  profit- 
making  RTOs.  We  conclude  that, 
although  the  application  of  PBR  may 
vary  according  to  the  type  of  RTO,  there 
is  no  reason  to  limit  the  applicability  of 
PBR  to  certain  members  or  types  of 
RTOs.  The  Commission  welcomes  RTO 
filings  with  PBR  proposals  from  any 
source.  For  example,  in  the  context  of 
an  ISO  or  a  tiered  ISO/transco  that  has 
been  described  by  some  commenters, 
the  activities  that  contribute  to 
performance  may  be  shared  between  the 
RTO  and  the  transmission  owners.  This 
does  not  invalidate  the  use  of  PBRs; 
however,  the  RTO  design  would  simply 
ensure  that  the  rewards  and  penalties 
associated  with  activities  performed  by 
transmission  owmers  flow  through  to  the 
owners  to  achieve  the  desired  result.^^ 
In  addition,  we  see  no  impediment  to 
the  use  of  PBR  to  provide  incentives  for 
efficient  behavior  by  non-profit  RTOs. 
We  note  that  some  existing  ISOs  have  in 
place  performance  incentives  for  some 
of  their  managers,  and  such  an  incentive 
scheme  may  have  application  for  RTOs 
which  do  not  ov«i  the  transmission 
assets  they  control. 

A  third  threshold  issue  is  how  PBR 
proposals  will  be  formulated  and  when 
they  will  be  filed.  The  Commission 
recognizes  that  PBR  design  involves 
highly  complicated  issues,  and  that 
there  is  the  possibility  that  a  bad  PBR 
proposal  can  result  in  lower  quality 
transmission  service,  at  higher  costs, 
compared  with  service  that  might 
prevail  under  traditional  ratemaking 
practices.  One  key  element  in  the 
process  of  designing  a  PBR  proposal 
would  be  to  ensure  adequate  input  from 
all  stakeholders.  We  believe  that  the 
best  PBR  designs  will  emerge  when  all 
stakeholders  have  an  opportunity  for 
input,  even  if  a  filed  PBR  design  does 
not  represent  full  consensus.  We 


therefore  conclude  that  RTOs  that  wish 
to  implement  PBR  need  not  necessarily 
file  the  PBR  proposal  at  the  time  the 
RTO  makes  its  compliance  filing  if  more 
time  is  needed  to  negotiate  among 
stakeholders  the  details  of  a  well- 
designed  PBR.  Some  commenters 
suggest  that  an  additional  consideration 
in  allowing  delayed  filings  of  PBR  is  the 
need  to  evaluate  operating  experience  of 
the  RTO  before  appropriate  benchmark 
measures  for  PBR  can  be  developed. 

The  Commission  also  beUeves  it  is 
appropriate  to  provide  additional 
specificity  on  what  constitutes  good 
PBR  design.  We  continue  to  endorse  the 
regulatory  standards  included  in  the 
Incentive  Regulation  Policy  Statement, 
described  above.  And  we  note  that  in 
some  regions,  certain  types  of  PBR 
mechanisms  may  be  better  suited  than 
others.  For  example,  where  there  are 
already  state-imposed  rate  moratoriiuns, 
continuation  of  such  programs  after 
RTO  formation  may  be  an  appropriate 
PBR  approach.  Alternatively,  a 
transmission  rate  moratorium  based  on 
the  existing  rate  level  may  be 
appropriate  for  a  transitional  period 
dining  RTO  formation.^^  Similarly,  in 
an  area  that  has  experience  with  a 
particular  performance-based 
mechanism,  extension  and  perhaps 
refinement  of  such  a  program  after  RTO 
formation  may  be  the  most  appropriate 
policy. 

We  encoinage  RTOs  to  file  fully 
documented  PBR  proposals  that  are 
consistent  with  the  amended  regulatory 
text.  PBR  proposals  should  include  a 
detailed  explanation  of  how  the  PBR 
mechanism  will  work,  as  well  as  all  of 
the  information  necessary  for  the 
Commission  and  all  market  participants 
to  evaluate  the  benefits  and  costs  of 
implementing  the  PBR  mechanism. 

Based  on  the  comments  we  received 
in  this  docket,  as  well  as  oin 
understanding  of  international  ^^  and 
state  experience  with  incentive 
regulation,  we  expand  on  the 
considerations  for  PBR  addressed  in  the 
amended  regulatory  text  by  offering  the 
following  additional  principles  for 


"'  For  example.  PJM  states  that  it  can  facilitate 
the  application  of  PBRs  to  its  transmission  owners 
by  using  the  stakeholder  process  to  set  the 
performance  parameters  and,  once  the  parameters 
are  in  place,  to  independently  evaluate  the 
transmission  owners'  performance  and  apply  the 
PBR, 


<**2  As  noted  infra,  this  is  one  of  the  pricing 
reforms  that  will  be  available  for  a  defined 
transition  period  during  which  RTOs  are  being 
established. 

"3  We  note  that  a  PBR  system  that  u.ses  a  variant 
of  price  cap  regulation  of  the  National  Grid 
Company  has  been  in  use  for  nine  years  in  England 
and  Wales.  More  recently,  the  price  cap  has  been 
combined  with  a  separate  incentive  mechanism  that 
focused  on  reducing  congestion  on  the  grid.  Since 
this  is  the  longest-running  PBR  targeted  to  grid 
operations,  we  encourage  any  RTO  that  intends  to 
propose  PBR  to  examine  the  strengths  and 
weaknesses  of  the  British  approach. 


RTOs  to  consider  in  designing  PBR 
proposal^. 

PBR  should  not  be  applied  piecemeal. 
To  the  extent  possible,  PBR  programs 
should  focus  on  the  entire  operation  of 
the  RTO,  rather  than  smaller  parts  of  the 
operation.  Conunenters  caution  that 
PBR  programs  that  focus  narrowly,  e.g.. 
only  on  the  cost  aspects  of  RTO 
operations,  may  result  in  inattention  by 
the  RTO  to  the  quafity  of  service  offered. 
Similarly,  a  focus  on  only  one  aspect  of 
costs,  e.g.,  short-run  costs,  may  result  in 
reduced  costs  for  that  single  aspect,  but 
higher  total  costs  for  the  RTO. 

PBR  should  encompass  both  rewards 
and  penalties.  Although  some  PBR 
designs  employ  either  rewards  or 
penalties,  but  not  both,  most 
commenters  suggest,  and  the 
Conunission  agrees,  that  the  most 
effective  and  most  fair  designs  will 
likely  encompass  both.  One  rationale  for 
this  is  that  it  is  not  always  clear  what 
incentives  an  RTO  will  respond  to,  and 
therefore  the  prospect  of  higher 
revenues  as  well  as  the  threat  of  lower 
revenues  may  induce  an  RTO  to  provide 
the  best  possible  performance.  An 
additional  rationale  is  that  under  the 
FPA,  the  Commission  is  required  to  set 
rates  for  transmission  service  at  just  and 
reasonable  levels.  To  the  extent  that 
rates  may  vary  within  a  range — both  up 
and  down — as  a  function  of  RTO 
performance,  this  statutory  requirement 
may  be  better  satisfied. 

PBR  rewards  and  penalties  should 
create  incentives  for  an  RTO  to  make 
efficient  operating  and  investment 
decisions,  and  should  not  compromise 
system  reliability.  A  significant  concern 
in  any  PBR  application  is  the  possibility 
that  incentives  will  distort  RTO 
decisionmaking.  For  example, 
commenters  caution  that  an  RTO  may 
manage  congestion  through  a 
combination  of  generation  redispatch 
and  investment  in  transmission 
infrastructure,  and  that  poorly  designed 
PBR  mechanisms  could  distort  RTO 
decisionmaking  toward  the  most 
profitable,  rather  than  the  least-cost, 
solution,  or  toward  an  approach  that 
inappropriately  reduces  system 
reliability.  An  additional  concern  is  that 
PBR  mechanisms  may  create  bias  with 
respect  to  the  trade-off  between 
investment  in  generation  and 
transmission,  or  in  siting  generation  and 
transmission  facilities  in  the  most 
efficient  places  on  the  grid. 

The  benefits  of  PBR  should  be  shared 
between  the  RTO  and  its  customers.  The 
Commission  believes  that  as  a  matter  of 
fairness,  the  efficiency  gains  occasioned 
by  PBR  should  be  shared.  This  will 
involve  difficult  analytical  issues, 
including  identifying  efficiency  gains. 
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measuring  them ,  and  detennining  the 
effect  of  sharing  such  gains  onMhe 
strength  of  the  i  icentives  facea  by  the 
RTO.  The  Comr  lission  does  not  believe 
it  would  be  app  opriate  to  specify  the 
exact  distributic  n  of  such  gains,  as  such 
a  decision  is  bet  ter  left  to  negotiation  by 
all  stakeholders 

To  the  extent  oossible,  the  rewards 
and  penalties  si  ould  he  prescribed  in 
advance  based  tm  known  and 
measurable  ben  :hmarks.  PBR  designs 
involve  an  inevitable  trade-off  between 
simplicity  and  a  dministrative  ease  on 
the  one  hand,  ai  d  the  potential  benefits 
of  the  program.  Mthough  relatively 
simple  designs  9uch  as  rate  freezes 
provide  significtnt  incentives  for  an 
RTO  to  reduce  i  s  costs,  they  produce 
relatively  limite  1  incentives  to  maintain 
reliability,  prom  ote  service  quality,  or 
manage  congest  on.  PBR  mechanisms 
an  RTO's  performance, 
historical  performance. 


that  benchmark 
either  to  its  own 


tie 


ei  ding, 


'^^■•.Mlernatively. 
a  more  formal  proci 
petition  for  a  declar^ory 
its  PBR  proposal. 

"5  FERC  Stats,  an 


to  industry  perfdrmance  indices,  to 
some  normative  goal,  or  to  a 
combination  of  '•  hese,  may  be  designed 
to  provide  incei  tives  for  more  efficient 
operation  and  ir  vestment 

The  Conunission 
recognizes  that  (  esigning  sophisticated 
PBR  mechanisms  will  be  a  significant 
challenge  for  Rl  Os  already  grappling 

opment  issues.  The 
Commission,  th(  irefore,  will  make  its 
staff  available  th  rough  our  pre-filing 

:  with  RTOs  to  help 
identify  and  resolve  issues  on  an 
informal  basis  p  ior  to  their  filing  a  PBR 
proposal.^'*'' 

7.  Other  RTO  Ti^smission  Ratemaking 
Reforms 

The  Commiss 
NOPR  to  consi 
proposals  for 
turn  over  contro 
facilities  to  an 
pricing  that  the 
to  consider  inc 
transmission 
transmission 
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RTO  formation 
transmission 
traditional 
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non-levelized 
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owners  meet  all 


on  proposed  in  the 
innovative  pricing 
transmission  owners  who 
of  their  transmission 

^■♦■^  The  types  of 
Commission  proposed 
a  higher  ROE  on 
;  allowing  the 
owtner  to  retain  the 
!  aving  attributable  to 
acceleration  of 
recovery  in  rates;  non- 
valu4tion  of  transmission 
estimate  of 
for  assets  purchased 
original  cost;  and 
o\f  ance  of  levelized  or 

methods.  The 
prdposed  that  transmission 
of  the  requirements  to 
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RTO  could  seek  guidance  in 
e.g..  if  an  RTO  files  a 
order  seeking  approval  of 


Regs.  132.541  at  33.755. 


become  an  RTO  before  an  iimovative 
pricing  proposal  is  accepted.^''^ 

Comments.  A  large  number  of 
commenters  addressed  the 
Commission's  proposals  to  consider 
transmission  pricing  reforms  for  RTOs. 
About  30  commenters  expressed 
support,  and  about  30  commenters 
expressed  opposition.  There  were  also  a 
number  of  comments  which  did  not 
explicitly  support  or  oppose  this  aspect 
of  the  NOPR. 

Supporting  Innovative  Pricing.^''  Of 
the  commenters  that  support  innovative 
pricing,  a  common  theme  is  that  if  RTO 
formation  is  to  be  volimtary,  incentives 
are  required  to  encoiu°age 
participation.^''*  For  example.  Justice 
Department  recommends  that  the 
positive  and  negative  incentives  be 
designed  to  seciu-e  universal  compliance 
'ather  than  have  some  utilities  not 
participate  because  the  advantage  of 
continuing  outside  of  the  RTO  is  greater 
than  the  incentive  to  join.  EEI  supports 
incentives  since  RTO  formation  will 
probably  not  generate  increased 
earnings  for  transmission  owners  since 
most  of  the  efficiencies  will  be  a  benefit 
to  others.  EEI  suggests  that  an 
application  for  RTO  formation  and 
incentives  should  include  some 
assessment  of  the  benefits  from  which 
the  incentives  are  generated  but  a 
precise  calculation  of  benefits  should 
not  be  required  because  of  the  extreme 
difficulty  in  making  such  an  estimate. 
PacifiCorp  is  in  favor  of  incentives  but 
is  concerned  that  a  "case  by  case" 
consideration  of  incentives  may 
jeopardize  their  realization  because 
customers  will  call  for  lower 
transmission  rates  in  the  short  term 
once  the  RTO  has  been  formed. 
PacifiCorp  argues  that  a  more  detailed 
uniform  policy  on  incentives  "tip  front" 
is  preferred. 

On  the  other  hand,  several 
commenters  suggest  that  the 
Commission  should  consider  incentives 
only  on  a  case-by-case  basis.  Desert 
STAR  says  that  different  RTOs  may 
need  different  sets  of  incentives  as  will 
public  power  transmission  owners. 
MidAmerican  supports  case-by-case 
consideration  of  incentives  to  join  an 
RTO,  and  favors  a  higher  ROE  reflecting 
the  fact  that  transmission  is  not  limited 
to  selling  to  a  captive  customer  base  in 


"6W.  at  33,756. 

"'  While  we  used  the  term  incentive  pricing  in 
the  NOPR,  this  term  is  an  imprecise  description  of 
the  various  transmission  pricing  reforms  that  v^ill 
be  addressed  in  this  Rule,  and  we  now  describe 
these  pricing  reforms  as  innovative  rate  proposals. 
However,  the  comments  sections  that  follow 
continue  to  use  the  term  incentive  because  the 
parties  used  this  term  in  their  comments. 

"•See,  e.g..  Avista,  TEP,  Duquesne.  APS,  NEPCX) 
et  al.,  Florida  Power  Corp. 


a  bundled  context  but  is  serving  a 
wholesale  marketplace  at  greater  risk. 
Duke  is  in  favor  of  incentives  for 
transmission  expaubiou,  but  cautions 
that  incentives  should  not  bias 
investment  and  other  decisions,  should 
be  considered  on  a  case-by-case  basis, 
and  may  not  be  very  effective  where 
operation  is  separated  from  ownership. 
Oregon  Office  is  in  favor  of  incentives 
for  meeting  all  of  the  RTO 
characteristics  and  functions  faster  than 
the  industry  average,  but  not  for  average 
speed  in  accomplishing  RTO  formation. 

A  number  of  commenters  favor 
offering  incentives  to  public  utilities 
that  are  already  members  of  an  ISO  as 
well  as  to  provide  incentives  for  public 
utilities  to  join  an  RTO.  For  example, 
PJM  says  that  incentive  rates  should  be 
offered  to  new  and  existing  RTO 
members  to  reflect  the  benefits 
generated  and  to  prevent  inefficient 
consequences  such  as  transmission 
owners  moving  from  an  existing  ISO  to 
a  new  RTO  to  receive  incentive  rates. 
PSE&G  favors  a  correspondingly  higher 
ROE  and  faster  depreciation  of 
fransmission  assets  for  transmission 
owners  who  participate  in  RTOs, 
including  those  who  have  already 
joined  an  existing  organization.  LG&E 
says  that  incentive  plans  can  be  useful 
in  promoting  RTO  participation  and  that 
existing  members  of  RTOs  should  be 
allowed  to  propose  incentive  rates  as 
well.  LG&E  stresses  that  it  is  just  as 
important  not  to  enact  policies  on  rates 
that  might  jeopardize  revenue 
requirement  recovery  and  thus  act  as  a 
disincentive.  An  additional 
consideration  is  offered  by  PP&L 
Companies  which  argues  that  existing 
participants  in  RTOs  should  be  allowed 
the  same  incentive  rates  as  those  which 
are  just  forming  because  the  benefits  of 
an  existing  RTO  are  greater  than  those 
of  a  start-up  RTO  not  yet  in  operation. 

The  proposed  incentive  addressed 
most  frequently  by  commenters  is 
allowing  a  higher  rate  of  return  on 
transmission  assets.  Georgia 
Transmission  believes  that  higher  ROEs 
as  an  incentive  to  voluntarily  join  an 
RTO  is  appropriate  because  of  the 
benefits  that  participation  would  bring. 
NSP  and  others  argue  that  ROE  must  be 
sufficient  to  attract  capital  and 
compensate  utilities  for  the  risks 
involved.  Conectiv  and  EEI  argue  that 
the  current  rate  of  return  policy  should 
be  modified,  arguing  that  the  DCF 
method  gives  results  that  are  too  low  to 
provide  adequate  returns  to 
transmission  owners  causing  a 
reduction  in  building  at  a  time  when      » 
more  transmission  is  critically  needed. 
According  to  Conectiv,  the  DCF  method 
should  be  abandoned  or  its  application 
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should  be  modified  to  accoimt  for  the 
current  industry  situation  and  be  more 
reflective  of  conditions  in  the  general 
economy  and  reflect  reasonable 
transmission  asset  lives.  Cinergy,  in 
reply  comments  contends  that  the 
rgcord  in  this  proceeding  is  sufficient  to 
establish  a  presumption  of 
reasonableness  for  higher  ROEs. 

SoCal  Edison  does  not  believe  that 
piu-e  incentives  in  the  form  of  ROE 
"awards"  are  necessary  for  encouraging 
participation  in  RTO  but  it  does  argue 
that  higher  returns  may  be  justified  on 
transmission  assets  controlled  by  an 
RTO  because  the  original  owner  no 
longer  has  control  over  planning  and 
expansion  decisions.  In  addition, 
distributed  generation  and  bypass  may 
be  found  to  increase  risk.  SoCal  Edison 
says  that  it  is  very  important  to  prevent 
the  move  to  RTO  control  from  being  a 
financial  loss  due  to  Commission  rate 
setting  or  because  of  greater  risk  and 
higher  costs.  SoCal  Edison  does  agree 
with  the  proposal  to  allow  accelerated 
depreciation  of  transmission  assets  to 
encourage  participation. 

TXU  Electric  is  in  favor  of 
consideration  of  higher  ROEs  for  RTO 
participants  and  thinks  it  is  more 
important  to  take  a  more  global  look  at 
transmission  ROEs  in  a  new  and 
uncertain  industry  environment  where 
transmission  investment  is  important. 
TXU  Electric  warns  that  it  would  be 
inappropriate  to  penalize  RTO 
participation  with  reduced  earning 
potential  because  unbundled 
transmission  ROEs  are  lower  than  ROEs 
allowed  in  bundled  rates.  Conlon 
suggests  that  the  Commission  could 
allow  a  higher  return  on  assets  of  a 
transco  or  ISO  to  serve  as  an  incentive 
for  lOUs  to  transfer  ownership. 
Southern  Compemy  explains  that  there 
are  major  tax  consequences  to  the  sale 
of  transmission  assets  to  form  a  transco 
and  recommends  that  the  Commission 
find  ways  to  accommodate  such  a 
transition.  As  to  rate  incentives, 
Southerii  Company  advocates  a  change 
in  the  Commission's  ratemaking  policy 
in  order  to  increase  returns  to  be  more 
commensurate  with  non-regulated 
businesses.  Southern  claims  that  recent 
court  rulings  support  higher  retiu^ns  on 
transmission  service. 

A  number  of  commenters  argue  that 
participation  in  an  RTO  increases 
financifl  risk,  and  that  incentives  are 
therefore  required  to  encourage  RTO 
participation.  For  example,  Empire 
District  says  that  turning  over  control  of 
transmission  assets  to  an  RTO  increases 
the  risk  because  someone  else  will 
control  their  operation,  justifying  higher 
ROEs  for  participation.  PSE&G  argues 
that  a  stand-alone  transmission 


company  or  an  RTO  is  more  risky  than 
an  integrated  electric  utility  where 
transmission  was  a  strategic  asset. 
FirstEnergy  justifies  higher  ROEs  by 
noting  a  number  of  soiux:es  of  risk, 
including  emergence  of  distributed 
generation,  vulnerability  of  firms  that 
are  less  diversified  than  integrated 
utilities,  and  quicker  phase  out  of  older 
generation  plants  which  may  result  in 
stranding  some  transmission  plants. 
Midwest  ISO  argues  that  RTO 
membership  may  cause  a  loss  in 
earnings  due  to  reduced  transmission 
revenues,  higher  costs,  and  operational 
risks.  United  Illuminating  believes  that 
risk  for  transmission  investment  is 
higher  for  assets  controlled  by  an  RTO 
and  that  accelerated  depreciation  is 
warranted  because  transmission 
companies  can  no  longer  coimt  on 
captive  customers,  and  industry  changes 
have  the  possibility  to  abandon 
transmission  plant  before  its  physical 
life  is  over.  WPSC  is  in  favor  of  higher 
ROEs  for  transmission  owners  who  join 
RTOs  but  not  as  a  pure  incentive. 
WPSC's  justification  for  higher  ROEs 
would  be  the  greater  risk  due  to  removal 
of  pancaked  rates,  new  generation 
options,  loss  of  higher  state  returns,  and 
new  technologies.  WPSC  supports  the 
other  rate  incentives  as  long  as  the 
benefits  exceed  the  costs  based  on 
careful  examination. 

Some  commenters  address  the  broad 
range  of  proposed  incentives.  For 
example: 

•  Trans-Elect  argues  in  favor  of 
incentives  to  include:  acquisition 
premiums,  hypothetical  capital 
structures,  higher  ROE,  accelerated 
recovery  of  costs,  rate  moratoriums,  and 
expedited  FPA  section  205  and  203 
approvcds.  Trans-Elect  would  limit 
incentives  to  those  that  do  not  harm 
transmission  customers.  It  notes  that 
PBRs  would  cdlow  transmission  owners 
to  share  in  cost  savings  but  some 
operating  history  may  be  needed  before 
they  are  put  in  place.  It  argues  that 
acquisition  premiums  may  assist  in  the 
formation  of  independent  transcos,  and 
suggests  that  if  there  is  a  rate 
moratorium  in  place,  RTOs  should  be 
allowed  to  recover  acquisition 
premiums  after  the  moratorium. 

•  FirstEnergy  advocates  flow  through 
of  cost  savings  to  owners,  non- 
traditional  valuation  of  assets,  flexibility 
in  the  use  of  levelized  rate  methodology, 
retention  of  hourly  non-firm  revenues, 
deference  to  management  in  dispute 
resolution,  elimination  of  codes  of 
conduct  where  there  is  structural 
separation,  and  simplification  of  filing 
requirements.  Some  of  these  measures 
should  be  offered  on  a  limited  basis  to 
RTOs  not  yet  meeting  all  of  the 


characteristics  and  functions.  Incentive 
plans  should  weigh  costs  versus 
benefits.  Cal  DWR  goes  further,  saying 
that  incentives  should  not  be  allowed 
until  benefits  are  actually  proven. 

•  Los  Angeles  recommends  that  the 
Commission  consider  several  options 
for  the  valuation  of  assets  transferred  to 
an  RTO  in  order  to  reflect  the  true  value 
of  the  assets  to  native  load  customers. 
Selected  options  to  explore  include:  an 
up-fit)nt  acquisition  premium  used  to 
moderate  rates  to  native  load  customers, 
provide  native  load  customers  a 
congestion  premium,  or  grant  native 
load  customers  an  exemption  to 
congestion  charges.  « 

•  NYPP  is  in  favor  of  sufficient  ROE 
to  provide  for  expansion  and 
accelerated  depreciation  to  compensate 
for  increased  risks  as  opposed  to  a 
"bonus"  type  incentive  to  join  an  RTO. 
Its  members  contend  that  this  type  of 
incentive  should  be  available  to  all 
transmission  owners,  not  just  the  ones 
who  meet  the  NOPR's  characteristics 
and  functions. 

A  number  of  commenters  note  that 
incentives  are  needed  to  facilitate  v 

efficient  expansion  of  transmission 
assets.^^  Transmission  ISO  Participants 
view  the  incentive  needed  to  induce 
new  transmission  construction  as  more 
important  than  incentives  to  encourage 
RTO  formation.  IPCF  suggests  that  FERC 
should  offer  transmission  owners 
incentives  to  expand  their  networks 
without  meeting  all  of  the  requirements 
of  becoming  an  RTO  in  order  to  reverse 
the  trend  against  building  caused  by 
Order  No.  888.  Williams  says  that 
decisions  to  expand  transmission 
facilities  must  be  made  by  for-profit 
entities,  must  be  driven  by  economic 
considerations,  and  the  returns  allowed 
must  be  commensurate  with  the  greater 
risks  today,  Williams  cautions  that 
returns  for  RTO  participants  certainly 
should  not  be  at  a  rate  that  results  in  a 

penalty. 

Opposing  Innovative  Pricing.  Many 
conmienters  oppose  the  use  of 
incentives  for  many  different  reasons. 
One  common  theme  is  that  incentives 
are  inappropriate  because  RTO 
participation  should  be  mandatory.^^" 
PJM/NEPOOL  Customers  argues  that  thfe 
Commission  should  mandate  RTO 
formation  because  of  the  transmission 
owners'  duty  to  operate  in  an  efficient 
manner,  and  because  transmission 
customers  will  likely  pay  the  costs  of 
the  incentives.  Ohio  Commission 


""See,  e.g..  AEP.  United  Illuminating.  PP&L 
Companies.  NU.  Otter  Tail.  NYPP.  Fii^lEnergy. 
Transmission  ISO  Participants.  Allegheny  and 
Salomon  Smith  Barney. 

»">  PJM/NEPOOL  Customers.  Lincoln,  TDU 
Systems.  APPA.  WEPCX). 
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prefers  mandat  )ry  participation  and 
questions  whet  ler  the  proposed 
incentives  will  be  effective.  If  incentives 
are  used,  Ohio  !]onunission 
recommends  th  at  the  Commission 
consider  evaluc  ting  which  incentives 
will  be  effectiv(  (.  balancing  incentives 
with  disincenti  /es,  and  recognize 
regional  differe  ices  especially  in 
arriving  at  a  sol  ution  for  the  Midwest. 

Another  com  non  theme  is  that  the 
costs  of  incenti  res  may  well  outweigh 
the  benefits  of  1  TO  participation. 
Illinois  Commi:  sion  argues  that  if  the 
Commission  fii  ds  that  there  are  benefits 
in  RTO  creatioi  ,  they  should  be 
mandatory.  Act  ording  to  Illinois 
Commission,  tli  e  examples  of  incentives 
proposed  in  the  NOPR,  i.e.,  ROE 
enhancement,  revaluation  of 
transmission  fa  :ilities  at  replacement 
cost,  accelerate!  1  depreciation,  and 
flexibility  in  us  J  of  levelized  cost, 
would  consist  cf  money  transfers  to 
transmission  o\  mers  without 
contributing  to  :ost  control  or 
efficiency.  Soul  i  Carolina  Authority  is 
opposed  to  ince  ntives  or  disincentives 
to  promote  RTC  participation  unless  a 
factual  determi]  lation  is  made  that  they 
are  absolutely  r  ecessary.  Similarly, 
RECA  is  genera  ly  opposed  to  incentives 
but  would  recommend  their 
consideration  i:  savings  to  the  public  are 
well  establishec  .  RECA  finds  the  rate 
freeze  proposal  the  least  objectionable. 

APPA  advocs  tes  mandatory 
participation  in  RTOs  and  strongly 
objects  to  the  w.  e  of  incentives  to 
achieve  partici{  ation.  It  argues 
incentives  wou  d  be  ineffective  because 
of  the  small  pre  Dortion  that 
Commission-refulated  transmission 
total  utility  revenue 
value  of  transmission 
eneration  and  merchant 
ffective,  APPA  argues 
Id  be  so  large  that  it 
would  not  be  olFset  by  the  benefits  of 
the  RTO.  Also,  VPPA  raises  the 
participation  isi  ue  of  whether  to  give 
incentives  to  ex  isting  ISO  members. 
Seattle  warns  aj  ainst  transmission 
owners  "dumping"  transmission 
facilities  into  ai  RTO  to  receive 
incentives  whei  i  those  particular 
facilities  are  of :  lo  benefit  to  the  RTO 
being  formed. 

Some  comme  iters  argue  that  it  is 
inappropriate  f(  r  the  Commission  to 
provide  incenti  ^es  for  the  provision  of 
a  monopoly  ser  'ice.  Metropolitan 
argues  that  ince  titives  should  not  be 
offered  because  many  of  the  customers 
who  pay  for  the  incentives  are  the  same 
customers  who  laid  for  the  original 
transmission  fai  lilities.  TDU  Systems 
argues  that  ROE  s  for  transmission 
service  in  an  R'  O  is  less  risky  because 


makes  up  of  thi 
compared  to  th 
in  maximizing 
revenue.  To  be 
that  the  cost  w 


of  the  concentration  of  monopoly 
business  and  the  lack  of  any  regulatory 
gap  since  all  transmission  under  an  RTO 
will  be  regulated  by  the  Commission. 
TDU  Systems  notes  that  transmission 
entities,  since  they  are  monopolies, 
should  not  earn  the  same  return  as  firms 
in  other  industries.  TDU  Systems  argues 
that  other  NOPR  proposals,  including 
rate  freezes,  accelerated  recovery  of 
costs  and  investment,  and  revaluation  of 
assets,  are  also  an  inappropriate 
eruichment  of  transmission  owners  and 
are  unneeded  to  attract  investors.  And 
TDU  Systems  argues  that  the  proposal 
for  an  acquisition  premium  is 
troublesome  because  customers  have 
already  been  paying  for  these  assets  for 
years.  TDU  Systems  also  suggests  it  will 
be  difficult  to  calculate  what  level  of 
incentives  would  be  required  to 
persuade  a  transmission  owner  to 
participate  in  an  RTO  and  the  likelihood 
of  offering  a  greater  incentive  than  is 
needed. 

Some  commenters  suggest  that 
providing  incentives  would  violate  the 
Commission's  statutory  requirement  to 
set  rates  at  just  and  reasonable  levels. 
NRECA  believes  that  transmission 
owners  should  not  be  rewarded  for 
unjust  conduct  with  incentives  and  that 
the  Commission  should  rely  on  standard 
cost-of-service  based  rates.  TAPS,  which 
favors  mandatory  RTO  formation,  argues 
that  incentives  are  unnecessary  and 
could  nullify  the  benefits  of  electric 
industry  restructuring.  TAPS  argues  that 
incentive  rates,  including  each  of  the 
examples  suggested  in  the  NOPR,  would 
violate  FPA's  requirement  for  just  and 
reasonable  rates  because  they  do  not 
reflect  the  cost  of  providing 
transmission  service.  TAPS  does 
recommend  that  the  Commission 
remedy  unintended  disincentives  such 
as  utilities'  fear  of  the  unknown. 
UAMPS  also  favors  mandatory 
participation,  and  argues  that  incentives 
would  unfairly  raise  transmission  costs 
to  the  benefit  of  monopoly  transmission 
owners.  UAMPS  also  argues  that  it  is 
not  feasible  to  divide  the  benefit  of  RTO 
participation  before  these  benefits  are 
even  known.  In  response  to  the 
comments  of  several  lOUs,  UAMPS 
argues  that  the  claim  that  stand-alone 
transmission  companies  are  more  risky 
is  unsubstantiated  and  should  be  heard 
in  another  proceeding.  NASUCA  argues 
that  EEI  and  others  are  incorrect  in 
saying  that  the  DCF  method  does  not 
produce  reasonable  results.  According 
to  NASUCA,  the  DCF  method  takes 
explicit  account  of  the  transmission 
owners'  risk  and  the  realities  of  the 
current  regulatory  climate. 

Some  commenters  suggest  that 
incentives  will  not  necessarily  increase 


RTO  participation,  or  will  not 
necessarily  produce  the  benefits  which 
the  NOPR  describes.  For  example,  ICUA 
notes  that  incentives  cannot  be  relied 
upon  to  achieve  participation  by  all 
necessary  utilities.  WPPI  opposes 
incentives  to  participate  in  RTOs  citing 
the  RTO  activity  that  has  already  taken 
place  without  incentives  and  the 
contention  that  the  Commission  should 
designate  boundaries  and  require 
participation  within  one  year. 

Wyoming  Commission  does  not  agree 
that  increasing  the  ROE  will  be 
sufficient  to  encourage  more 
transmission  building.  According  to 
Wyoming  Commission,  low  building 
activity  may  be  attributable  to  difficulty 
in  meeting  siting  requirements, 
uncertainty  related  to  retail  access  and 
native  load,  and  competition  for  more 
localized  generation.  Wyoming 
Commission  does  not  think  that  the 
Commission  should  rush  too  quickly 
into  some  innovative  ratemaking  before 
the  Industry  has  committed  to  making 
RTOs  work  as  planned.  And  the 
Wyoming  Commission  suggests  that  a 
higher  ROE  for  transmission  investment 
may  discourage  a  balanced 
consideration  of  options. 

A  number  of  commenters  generally 
opposed  incentives,  believing  that 
sanctions  or  penalties  against  public 
utilities  which  do  not  join  RTOs  is 
superior  to  providing  incentives. 
NASUCA  argues  that  mandates  or 
disincentives  for  not  joining  at  the  time 
of  merger  or  market-based  rate  requests 
should  be  used  rather  than  incentives. 
Incentives  would  not  be  cost  based  and 
would  therefore  make  rates  unjust  and 
unreasonable.  As  to  specific  incentive 
proposals,  NASUCA  says  that  using 
replacement  cost  for  transferred  assets 
would  allow  higher  rates  than  necessary 
as  an  incentive  and  would  cheu'ge 
customers  for  assets  they  have  already 
paid  for.  Such  incentives  could  set  off 
a  transmission  sell-off  in  anticipation  of 
an  adjustment  and  some  companies  may 
refuse  to  form  transcos  until  they  were 
granted  the  same  adjustment  as  any 
other  company.  NASUCA  is  opposed  to 
accelerated  depreciation  of  assets  for 
similar  reasons.  NASUCA  also  states 
that  incentive  rates  could  harm  electric 
competition  by  increasing  transmission 
costs.  And  Big  Rivers  states  that  the 
incentives  proposed  in  the  NOPR  are 
inappropriate  for  rural  electric 
cooperatives. 

Other  Comments.  A  few  commenters 
did  not  take  an  explicit  position  on  the 
use  of  incentives,  but  made  general 
comments  on  the  Commission's 
proposals.  For  example: 

•  Cal  ISO  is  more  concerned  that 
there  not  be  disincentives  to  RTO 
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participation  than  offering  incentives,  hi . 
particular,  Cal  ISO  points  out  the 
disincentive  created  by  the 
Commission's  annual  fee  policy,  from 
which  temporary  relief  was  grfmted  ^s' 
but  a  permanent  solution  is  needed. 

•  New  Centxuy  recommends  against 
the  use  of  "remedial  measures"  to 
encourage  participation  such  as  the 
suspension  of  market-based  rate 
authority,  denial  of  merger  authority, 
and  denial  of  non-pancaked  rate  access 
to  RTO  facilities. 

•  Entergy  says  that  the  NOPR's 
statements  on  incentives  are  vague  and 
would  cause  too  much  regulatory 
imcertainty.  Entergy  asks  the 
Commission  to  provide  more  explicit 
provisions  as  to  what  incentives  would 
be  approved. 

•  Canada  DNR  is  concerned  that 
Canadian  transmission  owners  not  be 
placed  at  a  disadvantage  for  non- 
participation  in  an  RTO  in  terms  of 
incentives  and  disincentive. 

•  SRP  supports  incentives  as  long  as 
they  are  applied  to  both  public  power 
entities  and  investor  ovtmed  companies 
equitably. 

•  Metropolitan  contends  that  it  would 
not  receive  much  benefit  from  any 
incentives  offered  to  RTOs  because  it  is 
a  public  entity  and  because  its  asset 
base  is  so  heavily  depreciated.  However, 
replacement  cost  methodology  could  be 
of  use  in  mitigating  cost  shifts  from 
rolling  in  higher  costs  of  other  utilities. 

Commission  Conclusion.  As  noted 
earlier,  the  NOPR  and  the  comments  use 
the  term  incentive  pricing  as  a  label  for 
the  transmission  pricing  reforms  that  we 
raised  for  discussion.  Certainly,  good 
pricing  affects  behavior.  But  good 
pricing  also  achieves  a  valuable  goal,  in 
terms  of  competition,  system  expansion, 
or  efficient  practices  that  benefit  more 
than  the  transmission  owners  or  the 
RTO.  In  this  section  we  provide  greater 
specificity  with  respect  to  certain 
transmission  pricing  mechanisms  that 
may  be  appropriate  for  RTOs.  These 
mechanisms  were  described  in  the 
NOPR  or  otherwise  proposed  by 
commenters,  and  are  included  in  the 
amended  regulatory  text.^^^  We 
emphasize  that  we  do  not  intend  this 
policy  guidance  to  be  interpreted  as  a 
Commission  regulatory  requirement  for 
a  specific  transmission  pricing  method, 
nor  should  it  be  interpreted  as  a 
guarantee  that  the  Commission  will  ~ 
approve  any  particular  innovative 
pricing  proposal.  We  emphasize  that  all 


65'  PJM  Interconnection  L.L.C.,  88  FERC  ^61,109 
(1999). 

**'  Note  that  these  mechanisms  are  discussed 
below  on  a  thematic  basis,  although  the  regulatory 
text  lists  them  on  an  individual  basis. 


innovative  pricing  proposals  filed  by 
RTOs  must  be  fully  and  adequately 
supported  in  accordance  with  this  Final 
Rule  and  the  regulatory  text.  We  believe 
that  we  are  providing  sufficient 
guidance  for  RTOs  to  make  critical 
decisions  with  respect  to  transmission 
pricing  policies.  If  industry  participants 
believe  that  further  guidance  from  the 
Commission  is  needed  to  resolve 
transmission  pricing  issues,  they  may 
request  such  guidance  through  requests 
for  declaratory  orders  or  further 
rulemakings. 

As  discussed  earher,  transmission 
pricing  reform  is  needed  as  a  result  of 
the  rapid  restructuring  of  the  industry 
that  is  underway,  particularly  with 
respect  to  changes  in  the  ownership  and 
control  of  transmission  assets,  and 
changes  in  the  transmission  services 
being  provided  in  competitive 
generating  markets.  As  a  result  of  these 
changes,  and  consistent  with  a  number 
of  commenters'  arguments,  we  have 
concluded  that  the  Commission,  at  a 
minimum,  needs  to  mitigate  various 
"disincentives"  that  may  prevent 
transmission  owmers  from  efficiently 
operating  their  systems.  Commenters 
cite  to  the  potential  that  transmission 
owners  will  earn  lower  returns  for 
providing  unbundled  transmission 
service  than  they  earned  for  providing 
bundled  service,  even  though  risks 
associated  with  transmission  ownership 
have  increased.  Commenters  suggest  a 
number  of  sources  of  increased  risk. 
One  source  is  the  potential  for  bypass  of 
transmission  assets  due  to  distributed 
generation  and  the  phasing  out  of  older 
generators  from  service.  Other  sources 
are  directly  related  to  RTO  formation. 
For  example,  some  commenters  assert 
that  stand-alone  transmission 
companies  [e.g.,  transcos]  are  riskier 
because  they  have  a  less-diversified 
portfolio  of  assets  than  a  vertically 
integrated  utility.  Other  commenters 
argue  that  participation  in  an  RTO  that 
is  an  ISO  is  inherently  riskier, 
suggesting  that  increased  risk  comes 
from  ownership  of  transmission  assets 
that  are  ceded  for  purposes  of 
operational  control  to  another,  non- 
affiliated entity. 

Other  commenters  argue  that  a 
reevaluation  of  transmission  pricing  is 
needed  because  it  is  absolutely  critical 
that  the  transmission  grid  support 
competitive  generating  markets,  and  the 
only  way  that  the  Commission  can 
ensure  this  will  happen  is  to  pursue 
pricing  policies  that  encourage  it.  Some 
commenters  suggest  that  because  the 
contribution  of  transmission  to  total 


costs  of  energy  is  relatively  small^'S^ 
overinvestment  in  transmission  will  not 
significantly  affect  delivered  electricity 
prices.  Further,  the  Commission  should 
be  much  more  concerned  about 
underinvestment,  not  overinvestment, 
in  the  transmission  grid.^^*  Stated 
another  way,  an  efficient  transmission 
grid  is  a  prerequisite  to  achieving 
competitive  generating  markets,  and  the 
potential  benefits  for  consumers  far 
exceed  any  limited  overinvestment  that 
may  occur  on  transmission  service.  A 
related  argument  is  that  efficiency 
benefits  of  improved  transmission 
service  will  be  captured  by  producers 
and  customers  of  generation,  not 
transmission  providers;  therefore, 
greater  incentives  for  RTOs  to  provide 
good  transmission  operations  and 
efficient  investments  in  the  grid  are 
warranted. 

The  NOPR  sought  comments  on 
several  procedural  issues  related  to 
transmission  pricing  reform  and 
incentives.  One  issue  was  whether  these 
pricing  reforms  should  be  available  to 
participants  of  existing  ISOs,  or  be 
available  only  to  transmission  owners 
that  join  RTOs  as  a  result  of  the 
Commission's  RTO  initiative.  We  have 
concluded  that  members  of  an  existing 
ISO  organization  that  satisfy  the 
minimum  RTO  requirements  in  the 
regulatory  text  should  be  allowed  to 
seek  transmission  pricing  reform  as 
newly  formed  RTOs,  so  diat  they  can 
avail  themselves  of  the  same  incentives 
for  efficient  operation  of  and  investment 
in  the  transmission  grid.  Furthermore, 
we  believe  that  the  Commission's 
approach  to  evaluating  innovative 
transmission  reforms  should  be  neutral 
with  respect  to  the  organizational 
structure  of  the  Applicant,  so  that  RTOs 
that  own  transmission  assets  as  well  as 
RTOs  that  do  not  own  transmission 
assets  would  be  equally  eligible  for  such 
ratemaking  treatments. 

Another  issue  is  whether  the 
Commission  would  prescribe  which 
transmission  pricing  reforms  it  would 
accept  and  which  it  would  not  accept, 
or  whether  the  Commission  would 
consider  such  proposals  on  a  case-by- 
case  basis.  We  conclude  that  a  case-by- 
case  evaluation  of  transmission  pricing 


**3  For  example,  Salomon  Smith  Barney,  citing  to 
an  article  by  Leonard  Hyman  notes  that  the  direct, 
total  osts  of  transmission  service  represents  about 
six  to  seven  percent  of  the  average  customer's  bill, 
and  raising  transmission  prices  even  as  high  as  25 
percent  in  order  to  attract  capital  adds  only  two 
percent  to  the  overall  electric  bill. 

2" Professor  Joskow  points  out  that  the  external 
factors,  such  as  licensing  requirements,  the  need  for 
rights  of  way,  and  NIMBY  (i.e..  "'not  in  my 
backyard")  opposition  to  transmission  expansion 
already  places  significant  constraints  on 
overinvestment  in  major  new  transmission  projects. 
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reform  proposal  s  is  appropriate,  given 
that  such  propo  iais  are  not  generic  in 
nature,  and  a  pi  sposal  may  be 
appropriate  in  s  ame  RTO  circumstances 
but  not  in  other  i.  However,  the 
Commission  be  ieves  some  ftulher 
specificity  on  tr  msmission  pricing 
reform  is  warrai  ted  to  provide  industry 
participants  wit  i  the  Commission's 
evolving  views,  as  RTOs  consider  the 
appropriateness  of  various  reform 
measures. 

Therefore,  we  provide  greater 
specificity  on  tfi  ree  transmission  pricing 
reform  measure  ;:  (1)  ROE;  (2)  levelized 
rates;  and  (3)  ac  :elerated  depreciation 
and  incrementa  pricing  for  new 
transmission  in'  vestments.  We  note  that 
some  of  these  m  easures  may  be  useful 
only  as  transitianal  devices  that  may  be 
necessary  to  spi  j  the  prompt  creation  of 
RTOs  and,  thert  fore,  we  intend  to  offer 
these  pricing  op  tions  only  for  a  defined 
period  of  time,  <is  detailed  later  in  this 
Final  Rule.  On  tne  other  hand,  other 
pricing  reforms  may  be  useful  as 
permanent  feati  res,  and  will  not  be 
limited  only  to  1  he  period  during  which 
RTOs  are  forming.  Finally,  while  certain 
of  these  innovat  ve  pricing  proposals 
may  be  more  he  pful  to  one  RTO 
structure  than  a  lother  (e.g.,  ISO  vs 
transco),  we  do  lot  believe  that  any  of 
these  pricing  pr  jposals  would  be 
incompatible  w  th  any  particular 
structure  adopt(  d  by  RTOs. 

a.  Return  on  I  quity  (ROE).  More 
commenters  foe  ased  on  ROE-based 
proposals  than  <  Jiy  other  type  of 
transmission  pr  cing  reform.  These 
commenters  ma  ce  two  main  points.  One 
argiunent  is  thai  higher  ROEs  will  be 
demanded  by  tli  e  market  as  a  matter  of 
course  as  the  im  iustry  restructures  and 
the  risk  of  trans:  nission  business 
increases,  and  t]  le  Commission  must 
allow  higher  RC  E  to  reflect  participation 
in  RTOs.  A  second  argument  is  that 
[oining  an  RTO  jdds  another  level  of 
risk  that  warran  s  a  specific  adjustment 
to  ROE  (e.g.,  goi  ig  to  the  high  end  in  the 
range  of  reasonable  ROE,  or  a  specific 
basis  point  adjujtment).^^^ 

As  discussed  ibove,  commenters  urge 
the  Commission  to  provide  flexibility  in 
allowing  ROE-bksed  programs  for  RTOs. 
Many  of  these  c  )mmenters  specifically 
urge  the  Commission  to  ensure  that 
there  are  sufficii  mt  incentives  for  an 
RTO  to  make  ne  eded  investments  in 
transmission  in:  rastructure.  On  the 
other  hand,  a  ni  mber  of  commenters 
oppose  ROE-bas  ed  programs  on  the 
grounds  that  th<  y  constitute  a  "bribe" 


*"  Some  coimnenters  recommend  abandoning  the 
DCF  method  of  calci  lating  ROE  entirely.  We  are  not 
adopting  that  recommendation. 


for  utilities  to  provide  service  that  they 
are  statutorily  required  to  provide. 

We  believe  that  there  are  a  number  of 
issues  surroimding  ROE  that  must  be 
addressed  by  the  Commission.  For 
example,  we  believe  that  allowing  an 
RTO  to  propose  a  formula  rate  for 
determining  return  on  equity  is 
consistent  with  our  view  that  risks  and 
rewards  for  transmission  owners  should 
reflect  market-like  forces  to  the  extent 
possible.  Allowing  a  formula  rate  of 
return  would  decouple  a  transmission 
owner's  earnings  from  its  own  equity 
valuation,  and  would  tie  it  more  to 
external  standards  such  as  industry- 
wide performance.  Such  an  approach  is 
also  consistent  with  the  benchmarking 
that  may  occur  under  PBR. 

We  also  agree  that  the  risk  profile  of 
the  transmission  business  is  changing  as 
the  industry  restructures,  and  that  it 
may  vary  as  a  function  of  the  structiu-e 
each  transmission  company  elects.  For 
example,  the  risk  associated  with 
owning  facilities  that  are  leased  for  a 
sum  certain  to  another  entity  operating 
an  RTO  may  be  different  from  the  risk 
associated  with  operating  a  stand-alone 
transco  that  is  facing  a  significant 
expansion  program.  We  therefore 
conclude  that  ROE-based  initiatives — as 
well  as  other  ratemaking  reforms 
discussed  below — may  be  applicable  to 
all  types  of  RTOs,  without  regard  to 
organizational  structiu^. 

We  further  recognize  that  historical 
data  typically  used  to  evaluate  ROEs 
may  not  be  reliable  since  it  reflects  a 
different  industry  structure  from  the  one 
that  exists  recently.  And  we  believe  that 
as  patterns  of  transmission  ownership 
and  control  evolve,  new  approaches  to 
compensating  transmission  owners  for 
different  capital  structure  mixes  may  be 
warranted,  including  allowing  a 
transmission  owner  to  seek  a  retiun  on 
invested  capital,  independent  of  its 
exact  capital  mix.^^^  As  noted  above,  we 
are  willing  to  consider  moratoriums  tied 
to  the  rates  the  transmission  provider 
earns  on  transmission  assets  with 
respect  to  bundled  retail  power  sales, 
and  the  moratoriiun  option  may  be  tied 
to  the  existing  transmission  rate  level,  or 
to  the  existing  retiun  on  equity.^^'' 

Finally,  we  agree  that  the  uncertainty 
associated  with  the  transition  of  the 
industry,  and  in  particular  participation 
in  RTOs,  may  increase  risks  in  the  short- 
run.  Certainly,  our  goals  have  not 


"'*  As  noted  infra,  this  is  one  of  the  pricing 
reforms  that  will  be  available  only  for  a  de&ned 
transition  period  during  which  RTOs  are  being 
established. 

'"  As  noted  infra,  moratoriums  are  among  the 
pricing  reforms  that  will  be  available  for  a  defined 
transition  period  during  which  TROs  are  being 
established. 


changed,  which  are  to  ensure  that 
customers  have  access  to 
nondiscriminatory  service  at  just  and 
reasonable  rates,  and  that  transmission 
owners  have  an  opportunity  to  earn  a 
reasonable  rate  of  return  on  their 
investment.  We  recognize  that  in  this 
era  of  rapid  change,  new  approaches  to 
setting  ROE  may  be  needed  to 
implement  that  standard.  We  therefore 
invite  RTOs  to  submit  proposals  for 
ROE-based  programs  that  are  in 
conformance  with  these  new 
approaches. 

We  note  that  pricing  reforms 
involving  ROE  would  clearly  be 
compatible  with  all  types  of  RTO 
structiu-es  that  involve  a  determination 
of  retiun  on  equity  on  transmission  rate 
base,  e.g.,  transcos,  ISOs,  or  tiered 
organizational  structures. 

0.  Levelized  Rates.  A  niunber  of 
commenters  argue  that  the  Commission 
should  allow  RTOs  to  adopt  levelized 
rates.  A  levelized  rate  is  designed  to 
recover  all  capital  costs  through  a 
uniform,  nonvarying  payment  over  the 
life  of  the  asset,  just  as  a  traditional 
home  mortgage  payment  does.  The 
Commission,  has  held  in  a  niunber  of 
recent  proceedings  that  both  levelized 
and  nonlevelized  rates  can  produce 
reasonable  results,  depending  on  the 
circumstances.^^^  The  Commission 
stated  in  these  cases  that  where  a  utility 
proposes  to  switch  from  a  nonlevelized 
net  plant  rate  design  method,  "[i]n 
supporting  such  a  switch,  a  utility  must 
prove  that  its  proposed  method  is 
reasonable  in  light  of  its  past  recovery 
of  capital  costs  using  a  different 
method."  659 

The  Conunission  believes  that 
levelized  rates  are  preferable  in  an  RTO 
environment  because  all  customers, 
regardless  of  when  they  take  service, 
face  the  same  price.  Also,  given  a 
depreciated  investment  base,  levelized 
rates  based  on  existing  investments  will 
be  higher  than  non-levelized  rates  and 
will  address  concerns  that  RTO 
formation  will  decrease  revenues. 

The  principal  objection  to  allowing 
levelized  rates  for  RTOs  is  that  it  may 
raise  RTO  transmission  rates  in  the 
short-nm.  The  Commission  has  been 
reluctant  outside  the  RTO  context  to 
approve  switches  from  or  to  levelized 
rates  proposed  by  public  utilities  luider 
traditional  cost-of-service  ratemaking 
because  of  the  opportunities  that 
switching  may  provide  for  utilities  to 


^^"  See,  e.g.,  American  Electric  Power  Service 
Corp.,  Opinion  440,  88  FERC  1 61,141  at  61 ,441-42 
(1999)  [AEP];  Allegheny  Power  Service  Corp., 
Opinion  433,  85  FERC  1 61,275  at  62,117  (1998); 
Kentucky  Utilities  Co.,  Opinion  432.  85  FERC 
1 61,274  at  62,100-03  (1998)  [KU). 

»*9See  AEP,  88  FERC  at  61.441-42. 
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over  recover  transmission  costs. 
However,  consistent  with  our 
discussion  above  of  how  market 
restructuring  may  require  iimovation  in 
transmission  pricing,  we  believe  that 
levelized  rates  may  be  appropriate  in 
circumstances,  as  here,  where  an  RTO 
reflects  a  fresh  start  with  respect  to  the 
provision  of  transmission  services,  and 
potentially  the  customers  for  those 
services.  This  is  especially  true  in  cases 
where  RTO  formation  occurs  coincident 
with  market  restructuring,  such  that  the 
transmission  customers  of  the  RTO  may 
be  significantiy  different  than  the 
traditional,  captive  customers,  that 
formerly  took  transmission  service.  We 
therefore  conclude  that  the  Commission 
should  allow  increased  flexibility  for 
RTO  proposals  that  include  ratemaking 
practices  based  on  levelized  rates. 
Clearly,  this  pricing  reform,  which 
relates  to  the  method  used  to  compute 
the  transmission  revenue  requirement  in 
the  first  instance,  is  compatible  with 
any  type  of  RTO  structure,  e.g.,  transco, 
ISO,  or  tiered  structure. 

c.  Accelerated  Depreciation  and 
Incremental  Pricing  for  New 
Transmission  Investments.  While  a 
niunber  of  commenters  have  suggested 
accelerated  depreciation  as  a 
transmission  pricing  reform  that  should 
be  considered,  these  arguments  are 
premised  on  the  possibility  that 
transmission  costs  will  be  stranded  by 
changes  in  the  industry,  such  as  bypass 
of  portions  of  the  transmission  system. 
We  think  that  these  concerns  are 
speculative  at  this  point  in  the 
industry's  restructuring.  For  example, 
we  are  not  convinced  that  the  problem 
of  stranded  transmission  assets  is 
anywhere  near  the  level  of  concern  that 
stranded  generating  assets  represents.^^° 
In  any  event,  should  certain  limited 
transmission  facilities  become  stranded, 
nothing  prevents  proposals  to  recover 
prudent  costs  under  traditional 
ratemaking  policies. 

We  will,  however,  make  a  distinction 
between  accelerated  depreciation  for 
existing  transmission  assets,  and 
accelerated  depreciation  for  new 
transmission  facilities.  While  we  will 
not  bar  proposals  of  this  type  for 
existing  assets,  we  cannot  give  any 
encouragement  to  them  in  the  Final 
Rule.  On  the  other  hand,  we  believe  that 
it  is  appropriate  for  the  Commission  to 
provide  those  willing  to  make  new 


transmission  investments  with  the 
flexibility  to  propose  that  such  assets 
follow  non-traditional  depreciation 
schedules.  The  piupose  of  providing 
such  flexibility  is  to  remove 
disincentives  for  the  construction  of 
new  facilities.  We  think  such  flexibility 
is  warranted  because  the  fundamental 
nature  of  transmission  investment  may 
be  changing  with  respect  to  the  entities 
that  will  make  investments  in  the 
transmission  system  in  the  future  and 
who  pays  for  the  new  transmission 
facilities.  Furthermore,  given  the  rapid 
changes  in  market  structure  and 
dynamics  that  have  occurred  and  will 
likely  continue,  we  are  not  certain  that 
traditional  determinations  of  the 
economic  life  of  new  transmission 
facilities  remain  appropriate. 

In  addition,  we  believe  it  is 
appropriate  for  the  Commission  to 
provide  flexibiUty  for  pricing  of  new 
facihties,  such  that  proposals  for  pricing 
of  new  facilities  that  combine  elements 
of  incrementid  prices  with  embedded- 
cost  access  fees  will  be  considered. 
Although  we  are  concerned  that  such 
ratemaking  practices  have  the  potential 
to  lead  to  higher  prices  for  new 
transmission  services,  and  also  potential 
to  lead  to  overinvestment  in 
transmission  facilities,  e.g.,  where 
generation  redispatch  could  accomplish 
the  same  objective  at  lower  cost,  we 
believe  that  such  practices,  if  carefully 
constructed,  will  create  appropriate 
incentives  for  efficient  investment  in 
new  transmission  facilities.  We  also 
believe  that  this  pricing  reform  will  be 
attractive  to  all  types  of  RTO  structure, 
e.g.,  transcos,  ISOs,  or  tiered  stnictiues. 
It  may  also  be  used  by  any  RTO  that 
chooses  to  rely  on  third  parties  to 
construct  new  facilities. 

d.  Acquisition  Adjustments.  A 
number  of  commenters  suggest  that  the 
Commission  adopt  new  policies  for 
acquisition  adjustments  that  would 
provide  assiu^ances  to  purchasers  of 
transmission  facilities  that  acquisition 
premiums  would  be  recoverable  through 
transmission  rates.  We  do  not  adopt  this 
suggestion  in  this  Final  Rule.^^i 

8.  Additional  Ratemaking  Issues 

A  niunber  of  comments  on  ratemaking 
issues  address  topics  not  specifically 
enumerated  in  the  NOPR. 


^^oSee  Order  No.  888.  wherein  the  Commission 
allows  recovery  of  stranded  costs  (primarily 
generation  related)  only  when  they  are 
unrecoverable  from  customers  that  depart  the 
system,  and  only  upon  a  definitive  showing  that  the 
utility  had  a  reasonable  expectation  of  continuing 
to  serve  the  customer  after  the  customer's 
departure. 


®«'  See  Minnesota  Power  &  Light  Company  and 
Northern  States  Power  Company,  43  FERC  161,104 
at  61,342  (1988),  for  a  discussion  of  the 
Commission's  existing  policies  with  respect  to  the 
ratemaking  treatment  for  acquisition  premiums.  See 
also  Duke  Energy  Moss  Landing  LLC,  et  al.  83  FERC 
161,318(1998). 


Comments 

•  Williams,  CSU,  Alliance  Companies 
and  WPSC  encourage  the  Commission 
to  consider  rate  designs  based  on 
mileage  or  network  usage. 

•  Great  River,  NCPA  and  IMPA  raise 
the  concern  that  cooperatives  and 
public  power  entities  need  assurance 
that  they  will  receive  full  customer 
credit  and  compensation  as  was 
explicitiy  stated  in  Order  No.  888.  SoCal 
Edison  claims  that  full  compensation 
will  be  forthcoming  and  will  not  be  a 
problem. 

•  Ohio  Commission  recommends  that 
a  tariff  for  border  transactions  (between 
RTOs)  be  implemented  that  makes  the 
market  over  the  combined  regions 
seamless  to  persuade  some  regional 
organizations  to  combine. 

•  PPC  notes  that  IndeGO  ran  into  a 
problem  with  developing  rates  for 
combined  systems  with  very  different 
levels  of  quality  and  cost,  and  that 
systems  at  a  position  of  lower  quality 
should  be  required  to  meet  combined 
system  standards  at  their  own  cost. 

•  Puget  argues  that  RTO  rates  must 
provide  for  the  collection  of  stranded 
costs. 

•  PSNM  sees  a  problem  with  load- 
side  generation  customers  who  do  not 
have  to  pay  their  fair  share  of  total 
system  transmission  costs. 

•  Powerex  objects  to  the  proposal  to 
segment  companies*  service  areas  into 
sub-zones  for  pricing  purposes. 

•  Alliance  Companies  and  AEP  favor 
the  flexibility  in  RTO  rate  filings  that 
would  allow  companies  to  make 
proposals  that  reflect  market  forces. 

•  Alliant  Energy  is  concerned  that 
RTO  structures  promote  workable 
markets  and  that  transmission  rates  be 
permitted  to  include  a  fair  accounting  of 
RTO  start-up  costs. 

•  East  Texas  Cooperatives 
recommends  that  RTO  pricing 
structures  adequately  compensate  small 
transmission  owners  who  join  the  RTO, 
creating  an  incentive  to  join  and  be  a 
more  equitable  system. 

•  Georgia  Transmission  says  that 
ratemaking  for  RUS  borrowers  must  take 
into  account  the  requirements  of  any 
RUS  loans.  In  addition,  Georgia 
Transmission  recommends  that  the  cost 
of  RTO  formation  be  allowed  in  RTO 
rates. 

•  Meti-opolitan,  Cal  DWR,  and  SoCai 
Cities  favor  the  use  of  time-of-use 
pricing  or  off-peak  rates  for 
transmission. 

•  Oregon  Office  recommends  load- 
based  fees  for  transmission  rather  than 
volume  based  charges. 

•  IMEA  argues  that  the  RTO  start-up 
and  administrative  costs  should  be 
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allocated  to  all  c  ustomers  including 
bundled  native  i  etail  load.  In  contrast, 
LG&E  notes  that  if  native  load  is 
assigned  RTO  a(  ministrative  costs  there 
may  be  under  re  "overy  because  of  retail 
rate  freezes. 

•  Industrial  C  ustomers  argue  that 
assets  used  for  r  imote  generation  should 
be  excluded  froiii  the  RTO. 

•  Merrill  Enelgy  says  that  the 
incremental  priaing  of  new  transmission 
upgrades  prevents  expansion  because 
customers  are  unwilling  to  pay. 

•  NERC  is  coiicemea  about  the 
recovery  of  costa  related  to  reliability- 
related  generatoi's. 

•  NRECA  is  CI  )ncemed  about 
compensation  by  an  RTO  for  low-use 
transmission  facilities  ov«med  by 
cooperatives,  because  large  transmission 
owners  are  opposed  to  revenue  sharing. 
NRECA  notes  that  if  a  cooperative  joins 
an  RTO,  transactions  for  all  will ' 
increase  and  there  is  more  to  share. 
Also,  there  should  be  protection  for 
joint  use  agreement  income. 

•  Project  Groups  says  that  pricing 
must  facilitate  ei  itry  and  usage  by 
efficient,  enviroi  unentally  benign 
resoiuces.  Grid  recess  barriers  to  these 
resoiutes  need  tb  be  eliminated.  NMA/ 
WFA/CEED  respond  by  saying  that  the 
policies  that  Protect  Group  objects  to  are 
equitable  overall. 

•  Seattle  argues  that  hub  and  spoke 
pricing  should  be  used  and  discrete 
inter-regional  tai  iffs  are  needed. 

•  >4WCC  note  i  that  the  characteristics 
of  wind-produc«  d  power  presents 
problems  fitting  into  an  RTO  pricing 
arrangement  and  says  that  wind  power 
works  best  with  energy-based  pricing 
systems. 

•  Detroit  Edis  in  advocates  a  two-part 
pricing  structiu^e  similar  to  that 
proposed  by  the  Alliance  RTO.  It 
includes  a  local  rate  and  a  regional  rate. 
To  encourage  participation,  Detroit 
Edison  proposesi  that  the  Conunission 
allow  RTOs  to  develop  market-based 
transmission  pri  :ing  methodologies. 

Commission  C  onclusion.  Commenters 
raise  a  number  of  important  ratemaking 
issues  that  must  be  considered  in  the 
establi^unent  olRTOs.  We  clarify  that 
the  reasonable  c  )sts  of  developing  an 
RTO  may  be  inc  uded  in  transmission 
rates.  Other  issu  3S  are  at  a  level  of  detail 
and  specificity  t  lat  we  do  not  believe 
should  be  resolv  ed  in  this  Final  Rule. 
Therefore,  these  issues  will  be 
considered  as  thjey  apply  to  individual 
RTO  proposals  c  n  a  case-by-case  basis. 

9.  Filing  Procedtres  for  Iimovative  Rate 
Proposals 

We  shall  evali  i 
including  any 
based  on  the  ap|  ilicant 


ate  all  RTO  proposals 
ii^novative  rate  treatment 
's  demonstration 


of  how  the  proposed  rate  treatment 
would  help  achieve  the  goals  of  regional 
transmission  organizations,  including 
efficient  use  of  and  investment  in  the 
transmission  system  and  reliability 
benefits.  We  shall  also  require 
applicants  to  provide  a  cost-benefit 
analysis,  including  rate  impacts,  and 
demonstrate  that  the  proposed  rate 
treatment  is  appropriate  for  the 
proposed  RTO  and  that  the  rate 
proposal  is  just,  reasonable,  and  not 
unduly  discriminatory. 

In  addition,  pricing  proposals 
involving  moratoriums  and  returns  on 
equity  that  do  not  vary  according  to 
capital  structiire  may  not  be  included  in 
RTO  rates  after  January  1,  2005.  Thus, 
if  the  Commission  approves  an  RTO  rate 
proposal  involving,  e.g.,  a  rate 
moratoriiun,  unless  otherwise  ordered, 
the  moratoriiun  would  end  on  or  before 
January  1,  2005.  We  are  limiting  these 
rate  proposals  for  a  defined  period 
during  Ae  formative  stage  of  RTOs 
because,  while  either  may  be 
appropriate  as  transitional  rate 
mechanisms,  they  do  not  promote  long- 
term  efficiency  through  rate  design.  In 
addition,  the  limited  duration  for  these 
rate  treatments  will  encoiu-age  the 
earliest  possible  filings,  while  at  the 
same  time  giving  some  flexibility  to 
those  filings  that  may  be  delayed. 

H.  Other  Issues 

1 .  Public  Power  and  Cooperative 
Participation  in  RTOs 

In  the  NOPR,  the  Commission  stated 
its  objective  of  encoiuaging  all 
transmission  owning  entities  including 
transmission  owned  or  controlled  by 
public  power  entities  and  cooperatives, 
including  Federal  Power  Marketing 
Agencies  (PMAs),  Teimessee  Valley 
Authority  (TVA),  and  other  state  and 
local  entities  to  place  their  transmission 
facilities  under  the  control  of  an 
RTO. ^^2  To  this  end,  we  expressed  an 
expectation  that  public  power  entities 
would  fully  participate  in  the 
collaborative  process  for  forming 
RTOs. 663  In  addition,  we  noted  that 
some  public  power  entities  filed  open 
access  tariffs  with  the  Commission  and 
others  are  participating  in  ISOs  and 
other  regional  institutions.  The 
Commission,  however,  is  aware  and 
concerned  that  public  power  entities 
face  several  difficult  issues  regarding 
RTO  formation  and  participation.^s^ 

The  first  issue  is  tne  Internal  Revenue 
Service  (IRS)  Code  "private  use" 
restrictions  on  the  transmission 
facilities  of  public  power  entities 


»»2  FERC  Stats,  and  Regs.  1  32,541  at  33,756-57. 
«»3/c/.  at  33.757. 
***  See  id. 


financed  by  tax-exempt  bonds.  We 
noted  that  IRS  temporary  regulations 
may  allow  facilities  financed  by 
outstanding  tax-exempt  bonds  to  be 
used  to  wheel  power  in  accordance  with 
Order  No.  888,  but  that  these  temporary 
regulations  may  not  allow  the  issuance 
of  additional  tax-exempt  bonds  for 
expanded  transmission  or  permit 
transfer  of  operational  control  of 
existing  transmission  facilities  financed 
by  tax-exempt  bonds  to  a  for-profit 
transco.665  The  Commission  asked  for 
comments  on  the  extent  to  which  IRS 
Code  restrictions  may  limit  the  transfer 
of  operational  control  or  other  forms  of 
control,  or  ownership  of  public  power 
transmission  facilities  to  a  for-profit 
transco  or  other  forms  of  an  RTO. 

The  Commission  also  requested 
comments  on  state  and  local  charter 
limitations,  prohibitions  on 
participating  in  stock-owning  entities, 
the  current  policies  of  various  local 
regulatory  entities  that  affect  or  impede 
full  public  power  participation  in  RTOs 
and  legal  restrictions  or  other 
considerations  regarding  PMAs  that 
prevent  their  participation  in  RTOs.  We 
questioned  whether  the  Commission 
should  consider  some  forms  of  associate 
membership  or  participation  and  other 
special  accormnodations  in  order  for 
public  power  entities  to  overcome 
obstacles  to  RTO  participation. ^se 

Comments.  Most  commenters  support 
the  Commission's  position  that  a 
properly  formed  RTO  should  include  all 
transmission  owners,  including 
cooperatives  and  public  power,  in  a 
specific  region.66''  As  EEI  notes,  public 
power  participation  will  enhance  the 
reliability  and  economic  benefits  of  an 
RTO.  Furthermore,  some  commenters 
argue  that  in  some  areas  of  the  coimtry, 
especially  in  the  Northwest  and 
Southeast,  RTO  formation  may  be 
impractical  without  public  power 
participation.  668  Virtually  all 
commenters  recognize  that  regulatory 
and  legal  restrictions  exist  that  may 
impede  public  power  and  cooperative 
participation  in  RTOs.  EEI,  SERC  and 
Metropolitan  argue  that  the  best  way  to 


*®^See  id. 

*®'  See.  e.g.,  Oglethorpe,  Allegheny.  Montana 
Power,  CREDA.  Tallahassee,  Arkansas  Cities,  PPC, 
California  Board,  Industrial  Customers,  Entergy,  BC 
Hyrdo,  Powerex,  Aluminum  Companies,  MEAG. 
Arizona  Commission,  Nevada  Commission,  East 
Texas  Cooperatives,  Lincoln,  NPPD,  Wyoming 
Commission,  Georgia  Transmission,  WPSC,  PGE, 
Montana  Commission,  SMUD,  Cal  ISO,  MLGW, 
Loveland  Customers,  NASUCA,  Duke,  LGSkE,  CP&L, 
South  Carolina  Authority,  STDUG,  NCPA,  PP&L 
Companies,  Desert  STAR,  PG&E  and  EEI. 

*®*See,  e.g.,  EEI,  Snohomish,  MLGW,  Loveland 
Customers,  Montana  Commission,  Wyoming 
Commission.  Aluminum  Companies,  Industrial 
Customers  and  Powerex. 
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facilitate  non-jurisdictional  utility 
participation  in  RTOs  is  for  the 
Commission  to  avoid  a  "one-size-fits-all 
approach"  and  to  provide  flexible  rules 
in  order  to  accommodate  the  unique 
needs  of  public  power  entities. 

Section  141  of  the  IRS  code  imposes 
limitations  on  the  use  of  non- 
governmental entities  of  public  power 
facilities  fiucmced  with  tax  exempt 
bonds.  These  private  use  limitations 
restrain  the  form  and  extent  of 
participation  by  public  power  systems 
in  RTOs.  The  key  private  use  limitation 
that  is  material  to  RTO  participation  is 
a  bar  on  the  sale  of  the  output  of 
facilities  financed  with  ttx  exempt  debt 
to  non-governmental  entities  on  terms 
not  available  to  the  general  public. 
Commenters  note  that  in  January  1998, 
the  IRS  issued  temporary  regulations 
relating  to  the  application  of  the  private 
use  rules  to  public  power  entities  that 
provide  some  relief  for  transmission 
facilities.  These  temporary  regulations 
permit  issuers  of  outstanding  tax 
exempt  bonds  to  offer  open  access 
transmission  services  and  competitive 
access  to  distribution  systems,  and  to 
join  RTOs,  provided  that  certain 
conditions  are  met,  particularly  that  the 
facilities  continue  to  be  owned  by  the 
municipal  entity.  The  temporary 
regulations,  however,  do  not  provide  the 
same  relief  to  issuers  of  new  tax  exempt 
bonds.  Many  commenters  assert  that  the 
temporary  regulations  wrill  expire  in 
January  2001  and  that  these  regulations 
are  incomplete  and  not  permanent.**^^ 
LPPC  notes  that  the  ability  of  issuers  to 
continue  to  rely  on  the  temporary 
regulations  after  expiration  is  unclear 
and  therefore,  issuers  taking  actions 
permitted  under  the  temporary 
regulations  risk  having  tainted  the  tax- 
exempt  status  of  their  bonds  on  the 
expiration  of  the  regulations. 

Commenters  offer  varying  solutions  to 
the  "private  use"  restriction  problem. 
Many  commenters  urge  the  Commission 
to  actively  attempt  to  influence  the  IRS 
and  Congress  to  remove  and/or  mitigate 
the  tax  impediment.f'^o  SRP  also 
recommends  that  the  Commission 
require  all  RTOs  to  demonstrate  that 
they  have  made  a  good  faith  effort  to 
reduce  barriers  to  participation  and  to 
accommodate  legal  restrictions  faced  by 
potential  participants.  Arkansas  Cities 
proposes  a  transitional  grandfathering  of 
existing  tax-exempt  bonds.  Arkansas 


669 F.g.,  Los  Angeles,  SoCal  Cities,  LPPC.  APPA. 
Tacoma,  NCPA,  SRP,  TAPS,  EEL  NPPD  and  East 
Texas  Cooperatives. 

670  See,  e.g..  EEL  TAPS,  SRP,  Georgia 
Transmission,  Arkansas  Cities,  Nevada 
Commission.  PP&L' Companies,  TANC.  Desert 
STAR,  NCPA,  Montana-Dakota  Enron/ APX/Coral 
Power  and  Tallahassee. 


Cities  notes  that  such  legislation  is 
pending  in  Congress  and  is  identified  as 
the  Bond  Fairness  and  Protection  Act 
(BFPA).  Arkansas  Cities  states  "that  if 
enacted,  the  BFPA  would  clarify  tax 
laws  and  regulations  governing  tax 
exempt  bonds  so  that  publicly  owned 
utilities  would  be  able  to  participate  in 
the  development  of  competitive  electric 
utility  markets."  ^'^i  Duke  asserts  that 
the  leasing  of  transmission  facilities  to 
an  RTO  is  a  viable  option.  Moreover, 
LPPC  states  that  public  power  entities 
have  to  be  allowed  to  participate  in  a 
way  that  permits  them  to  retain 
sufficient  operational  control  of  their 
transmission  systems  to  stay  within  the 
private  use  limitations.  In  addition, 
LPPC,  Snohomish,  Arkansas  Cities  and 
East  Texas  Cooperatives  argue  that 
public  power  entities  need  an  opt-out 
provision  if  their  tax  exempt  status  is 
threatened.  TEP  recommends  that  the 
final  rule  contain  a  template  for 
addressing  how  transactions  can  be 
administered  if  they  involve  the  use  of 
tax  exempt  facilities.  TEP  proposes  that 

(1)  an  RTO  should  operate  in  a  maimer 
that  either  preserves  the  tax  exempt 
status  of  such  facilities  or  provides 
compensation  to  the  facilities'  owner  to 
the  extent  it  inciu-s  economic  harm;  and 

(2)  that  an  RTO  shoidd  develop  specific 
rules  governing  the  operation  and 
administration  of  tax-exempted 
financed  facilities. 

NRECA  details  the  obstacles 
confronting  cooperatives  including  the 
requirement  that  in  order  to  maintain 
tax  exempt  status  under  Section 
501(c)(12)  of  the  IRS  Code,  at  least  85 
percent  of  a  cooperative's  income  must 
come  fi-om  the  cooperative's  members.  If 
such  member-derived  revenue  does  not 
equal  at  least  85  percent  of  total 
revenue,  then  a  cooperative  would  lose 
its  tax-exempt  status.  Georgia 
Transmission  argues  that  there  is  a  real 
risk  that  participation  in  an  RTO  could 
result  in  a  cooperative  losing  its  tax 
exempt  status  if  the  revenue  received 
from  the  RTO  (assuming  the  RTO  is  not 
a  member  of  a  cooperative)  exceeds  15 
percent  of  the  cooperative's  total 
income.  The  revenue  received  from  the 
RTO  would  stem  from  revenue 
attributed  to  use  of  the  cooperative's 
transmission  facilities  controlled  by  the 
RTO. 

One  remedy  to  this  problem, 
suggested  by  AEPCO  and  Wolverine 
Cooperative,  is  to  increase  an  RTO's 
compensation  to  the  cooperative  to 
include  a  gross-up  of  net  margins  to 
cover  the  income  tax  expense.  Under 
this  approach,  the  RTO  would  pay  the 
cooperative  the  full  revenue 


requirement  for  the  transmission 
facilities,  including  any  other  taxes.  East 
Kentucky  proposes  that  a  conduit  or  a 
pass-through  relationship  between  the 
RTO  and  the  cooperative  would  satisfy 
the  IRS  restrictions  and  allow  a 
cooperative  to  maintain  its  member- 
derived  character.  According  to  East 
Kentucky,  the  RTO  would  act  as  an 
agent  for  the  cooperative  by  collecting 
the  transmission  revenues  and  holding 
these  revenues  in  a  trust  on  behalf  of  the 
cooperative.  Furthermore,  Georgia 
Transmission  suggests  that  the 
Commission  allow  a  cooperative  to 
leave  an  RTO  if  it  appears  that  it  may 
lose  its  tax  exempt  status  because  of  the 
level  of  RTO  and  other  non-member 
revenue  it  expects  to  receive  in  a  given 
year. 

Another  impediment  to  public  power 
participation  in  RTOs  is  mortgage 
restrictions.  AEPCO  notes  that  under  the 
terms  of  a  typical  RUS  mortgage,  either 
transfer  of  control  of  transmission  assets 
to  an  RTO  or  a  sale,  unless  authorized 
by  RUS,  would  be  an  event  of  default. 
East  Texas  Cooperatives  argues  that  the 
Commission  should  require  all  RTOs  to 
accommodate  mortgage  restrictions  by 
allowing  cooperatives  to  retain  control 
of  their  facilities  until  the  mortgage 
restriction  is  lifted  or  a  creditor  or  RUS 
approves  the  transfer.  In  its  comments, 
RUS  recognizes  that  development  of 
RTOs  may  offer  considerable  benefits  to 
RUS  borrowers,  and  RUS  states  that  it 
is  exploring  means  to  facilitate  borrower 
participation  consistent  with  the  Rural 
Electrification  Act  and  RUS's  fiduciary 
duties  to  the  U.S.  Treasiuy  and 
taxpayers. 

According  to  several  coimnenters,^'^ 
many  public  power  entities  operate 
under  explicit  state  constitutional 
restraints  with  respect  to  their  ability  to 
participate  in  the  ownership  of  a 
privately-owned  RTO.^''^  Further,  some 
state  constitutions  include  restrictions 
on  the  use  of  public  funds.**^^  Several 
states,  however,  expressly  authorize 
public  power  entities  to  join  with  other 


*'»  See  Reply  Comments  of  Arkansas  Cities  at  6. 


o'2  See,  e.g..  LPPC.  NPRB.  Snohomish,  Clarksdale, 
MEAG  and  CAMU. 

"f  For  example,  the  Nebraska  Constitution 
provides:  "No  city,  county,  town,  precinct, 
municipality  or  other  sub-division  of  the  state,  shall 
ever  become  a  subscriber  to  the  capital  stock,  or 
owner  of  such  stock,  or  any  portion  or  interest 
therein  of  any  •   •   •  private  corporation  or 
association." 

6'*  For  example,  the  Colorado  Constitution  states: 
"Neither  the  state,  nor  any  county,  city,  town,  or 
township  shall  lend  or  pledge  credit  or  faith 
thereof,  directly  or  indirectly,  in  any  manner  to,  or 
in  aid  of.  any  person,  company  or  corporation, 
public  or  private,  for  any.amount.  or  for  any 
purpose  whatever;  or  become  responsible  for  any 
debt,  contract  or  liability  of  any  person,  company 
or  corporation,  public  or  private,  in  or  out  of  the 
state." 


public  entities  |n  the  ownership  and 
operation  of  eldctiic  transmission 
facilities.**'^  In  addition,  state  and  local 
laws  impose  adpitional  restrictions  on 
the  activities  ar  d  operations  of  public 
powar  entities  I  hat  could  affect  the 
operations  of  aiy  RTO  in  which  they 
hold  an  Ownermip  interest.  For 
exampl*.  some  laws  prohibit  the  sale  or 
lease  oftransm  ssion  facilities  to  a  for- 
profit  eutily.'*'" 

In  states  in  w  aich  laws  allow  a  public 
utility  district  t  j  sell  or  lease  its 
transmissioQ  fa  nlities  to  an  RTO,  the 
laws  impose  rei  [uirements  on  such  sale 
or  lease.  For  in!  tance,  Washington  law 
would  require  t  le  property  to  be  offered 
in  a  competitivi  ?  bidding  process,  and 
no  sale  could  oi  xur  without  voter 
approval.^^  Furthermore,  LPPC  notes 
that  state  and  h  cal  laws  in  California, 
Florida,  Nehras  ta,  and  Texas  would 
require  the  app  roval  of  the  City  Coimcil, 
the  public  utili  y  commission,  the 
governing  boar(  1,  or  other  governmental 
authority  befori  i  a  transfer  of  facilities 
could  occur.  Ci  iMU  and  NPPD  also  state 
that  many  mun  cipaJs  and  power 
authorities  havi  i  statutory  authority  to 
condemn  prop(  rty  and  that  it  is  unlikely 
that  this  eminei  it  domain  authority  can 
be  delegated  to  an  RTO. 

Enron/ APX/Coral  Power  notes  that  an 
unwillingness  to  participate  in  an  RTO 
for  commercial  reasons  should  render 
non-jurisdictioi  lal  transmission  ovtmers 
ineligible  for  R'  'O  services  and  savings. 
Moreover,  D\ik(i  argues  that  public    . 
power  must  tak  b  the  lead  in  resolving 
these  issues  for  themselves.  Duke  notes 
that  investor-o\  ^ned  utilities  have 
overcome  num(  srous  obstacles  to 
become  RTO  p<  rticipants.  Furthermore, 
Enron/ APX/Coi  al  Power  argues  that 
public  power  «;  id  other  non- 
jurisdictional  tj  ansmission  owners  that 
elect  to  share  ir  the  benefits  of  an  RTO 
must  be  held  ta  the  same  characteristics 
and  functions  a  s  jurisdictional 
transmission  o\  /ners.  Cinergy  suggests 
that  the  Commission  commence 
regional  technii  :al  conferences  to 
address  legal  ol  istacles  to  public  power 
entities'  partici  aation  in  RTOs  and  to 


shiigl 


gea<  ration 


••'^For  axampit). 
two  or  more  iWas' 
districts  or  combine  t 
operating  agency  * 
acquiring,  construe! 
plants,  systems  end 
thereof,  for  the 
electric  energy  and 

•'^  Nebraska  law 
property,  ot  equipn|em 
shall  never 
the  property  or  conr  s 
private  peraou.  firic  , 
business  of  ^ncrati  ng 
electricily  f*  profit 
646.01. 

»"  See  LPPC  at  1 


'  t/asbington  law  provides:  "Any 
;ton  I  cities  or  public  utility 
ions  thereof  may  form  an 
'   *  for  the  purpose  of 
ng.  operating,  and  owning 
other  facilities  and  extensions 
and  transmission  of 


jower. 

>i(jv1des  that:  "(T|he  plant, 
of  a  public  power  district 
outright  sale,  or  lease,  become 
under  the  control  of  any 
or  corporation  engaged  in  the 
transmitting,  or  distributing 
Nebraska  Rev.  Stat.  §  70- 


explore  possible  alternatives  to 
operational  and  functional  integration  of 
public  power  systems  into  RTOs. 

Commenters  also  address  issues 
relating  specifically  to  PMAs.  Many 
commenters  support  the  expansion  of 
the  FPA  to  give  the  Commission 
jurisdiction  over  all  transmission 
owners.e^s  CREDA  points  out  that  PMAs 
are  restricted  by:  (1)  enabling  statutes; 
(2)  congressional  appropriations;  (3)  the 
inability  to  grant  indemnification 
without  congressional  approval;  (4)  the 
sovereign  immunity  doctrine;  and  (5) 
their  load  serving  responsibilities. 
MLGW  notes  that  other  PMA 
restrictions  include  the  TVA  "fence 
restriction,"  whereby,  TVA's  organic 
statute  prohibits  TVA  from  performing 
any  transmission  service  that  would 
result  in  the  delivery  of  power  generated 
by  TVA  outside  the  specified  TVA 
service  area.  MLGW  further  notes  that 
existing  long-term  contracts  between 
TVA  and  its  distributors  are  another 
barrier  to  RTO  participation  by  PMAs. 
To  remedy  these  problems,  TVA  and 
others  ^"^  argue  that  the  Final  Rule 
should  provide  enough  flexibility  to 
ensure  that  public  power  obstacles  can 
be  addressed  and  mitigated. 

On  the  issue  of  whether  the 
Commission  should  consider  special 
accommodation,  commenters  disagree 
over  whether  the  Commission  should 
provide  incentives  to  public  power 
entities  in  order  to  make  RTO 
membership  financially  attractive.  EEI 
and  APPA  urge  the  Commission  to 
adopt  an  RTO  policy  that  makes 
membership  attractive  to  public  power 
entities  in  terms  of  efficiency  and 
benefits. 

SoCal  Edison  is  strongly  opposed  to 
the  Commission  providing  incentives  in 
the  form  of  imiform  grid-wide  rates  or 
tremsmission  credits.  SoCal  Edison 
argues  that  these  incentives  are  nothing 
more  than  inequitable  cost  shifts  to 
retail  ratepayers.  Likewise,  Duke  argues 
that  public  power  entities  should  not  be 
provided  with  competitive  advantages 
in  order  to  encourage  voluntary  RTO 
participation. 

In  contrast,  IMPA  and  SoCal  Cities 
urge  the  adoption  of  a  final  rule  that 
provides  proper  credits  or  compensation 
for  facilities  contributed  to  an  RTO, 
including  customer-owned  facilities. 
Furthermore,  East  Kentucky  states  that  • 
return  on  equity  can  be  mitigated  by 
allowing  cooperatives  to  earn  a  rate  of 
return  similar  to  investor-owned 


•"•See.  e.g..  LG&E, Otter  Tail.  WPSC,  Alabama 
Commission,  Montana  Commission,  and  DOE. 

o'"  See.  e.g..  CAMU.  CMUA,  STDUG,  CREDA,  NY 
I.SO.  Powerex.  PP&L  Companies,  Desert  STAR, 
CP&L,  LPPC,  MEAG  and  Tennessee  Authority. 


utilities.  Vernon  argues  that  the 
entitlement  for  transmission  facilities 
contributed  to  the  RTO  grid  and  the 
appropriate  level  of  compensation  are 
matters  that  should  not  be  determined 
nationally  on  a  generic  basis,  but  rather, 
should  be  decided  in  the  context  of  each 
RTO.  SRP  supports  PBRs  and  other 
incentives  as  long  as  they  are  applied  to 
both  public  power  entities  and  investor 
owned  companies  equitably. 
Metropolitan  contends  that  it  would  not 
receive  much  benefit  from  any  ROE 
incentives  offered  to  RTOs  because  it  is 
a  public  entity  and  1  ecause  its  asset 
base  is  so  heavily  depreciated.  However, 
a  replacement  cost  methodology  could 
be  of  use  in  mitigating  cost  shifts  for 
Metropolitan  due  to  rolling  in  higher 
costs  of  other  utilities.  Oregon  Office 
recommends  that  public  power  entities 
be  eligible  for  the  same  incentives  as 
offered  others  to  the  extent  that  the 
Commission  regulates  their  rates. 

A  few  commenters  discuss  issues 
relating  to  public  power  and  the  filing 
requirements.  South  Carolina  Authority 
states  that  any  RTO  proposal  should 
contain  a  detailed  description  of  the 
efforts  made  by  petitioners  to 
accommodate  the  transmission  facilities 
of  publicly  owned  utilities.  Similarly, 
SRP,  APPA  and  LPPC  recommend  that 
the  Commission  require  each  RTO 
proposal  to  demonstrate:  (1)  how  a  good 
faith  effort  was  made  to  accommodate 
public  power  participants,  particularly 
deciding  ownership  structure;  and  (2) 
where  public  power  entities  are  not 
included,  why  there  are  no  reasonable 
terms  and  conditions  under  which  the 
RTO  could  accommodate  its 
participation.  Lincoln  and  Cinergy 
essentially  concur. 

Commission  Conclusion.  We  reaffirm 
our  preliminary  determination  that  a 
properly  formed  RTO  should  include  all 
transmission  owners  in  a  specific 
region,  including  municipals, 
cooperatives.  Federal  Power  Marketing 
Agencies  (PMAs),  Tennessee  Valley 
Authority  and  other  state  and  local 
entities.  As  noted  by  some  conunenters, 
public  power  and  cooperative 
participation  in  RTOs  will  enhance  the 
reliability  and  economic  benefits  of  an 
RTO.  Furthermore,  participation  by 
public  power  entities  and  cooperatives 
is  vital  to  ensure  that  each  RTO  is 
appropriate  in  size  and  scope. 

Virtually  all  commenters  note  that 
public  power  entities  and  cooperatives 
face  numerous  regulatory  and  legal 
obstacles  regarding  RTO  participation. 
Commenters  assert  that  these 
obstructions  include:  (1)  IRS  "private 
use"  restrictions  and  the  temporary 
regulations  enacted  to  mitigate  the 
"private  use"  restrictions;  (2)  the 


Federal  Register /Vol.  65.  No.  4 /Thursday,  January  6.  2000 /Rules  and  Regulations  931 


requirement  that  at  least  85  percent  of 
a  cooperative's  income  must  come  from 
the  cooperative's  members  (IRS  Code 
Section  501(c){12));  (3)  RUS  mortgage 
restrictions;  (4)  state  constitutional 
restraints;  (5)  state  amd  local  laws;  and 
(6)  specific  legal  restrictions  applicable 
to  PMAs.  hi  addition,  conunenters  offer 
a  variety  of  solutions  to  mitigate  or 
ehminate  these  obstacles  to  public 
power  participation  in  RTO  formation 
and  operation. 

We  acknowledge  that  public  power 
entities  face  several  difficult  issues 
regarding  RTO  participation  and  we 
appreciate  the  potential  solutions 
offered  by  niunerous  conunenters.  At 
this  time,  however,  we  will  not  analyze 
each  of  the  specific  resolutions 
proposed  by  the  various  commenters. 
Instead,  on  an  RTO-by-RTO  basis,  we 
will  examine  submitted  proposals  that 
provide  public  power  and  cooperatives 
with  the  flexibihty  to  join  an  RTO 
without  jeopardizing  their  tax  or 
mortgage  status.  We  note,  however,  that 
the  offered  solutions  must  be  consistent 
with  the  minimum  functions  and 
characteristics  outlined  in  the  Final 
Rule. 

We  are  aware  that  some  public  power 
entities  and  cooperatives  have  foiuid 
ways  to  participate  in  existing  ISOs.  For 
example,  we  approved  the  formation  of 
the  NY  ISO  contingent  upon  a  ruling  of 
the  Internal  Revenue  Service  that  the 
formation  and  operation  of  the  ^JY  ISO 
would  not  jeopardize  the  tax-exempt 
status  of  the  New  York  Power 
Authority.680  Furthermore,  we  are 
encoiuaged  by  the  recent  efforts  of  the 
Member  Systems  of  the  New  York 
Power  Pool  (NYPP)  to  include  and 
accommodate  the  participation  of  Long 
Island  Power  Authority  (LIPA)  in  the 
NY  ISO.  NYPP  proposed  language  in 
their  OATT  that  provides  LIPA  will  not 
be  required  to  provide  transmission 
service  where  the  provision  of  such 
service  would  result  in  the  loss  of  its 
tax-exempt  status  for  its  bonds.  NYPP 
also  proposed  additional  schediding 
protocols  and  procedures  to  ensiu'e  the 
continued  tax-exempt  status  of  LIPA. 
The  Commission  accepted  the  proposed 
language  as  described  above.^^i  vVe  also 
note  that  there  are  two  cooperatives 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  and  Wabash  Valley 
Power  Association  that  are  members  of 
the  Midwest  ISO.^sz  We  are  hopeful  that 
similar  agreements  between  RTOs  and 


680  See  Centra]  Hudson  Gas  &  Electric  Corp..  et 
a]..  83  reRC  1 61.352  at  62,405  (1998). 

»"'  See  Central  Hudson  Gas  &  Electric  Corp.,  et 
al.  88  FERC 1 61,138  at  61,402-03  (1999). 

s«2  See  Midwest  Independent  Transmission 
System  Operator,  Inc..  et  al.  84  FERC  %  61.231 
(1998). 


public  power  entities  and  cooperatives 
can  be  reached  to  provide  flexibility  and 
'  achieve  broad  regional  RTO 
participation  by  all  entities. 

We  expect  public  power  entities  and 
cooperatives  to  participate  fully  in  the 
collaborative  process  for  forming  RTOs. 
During  the  collaborative  process,  the 
Commission  hopes  that  the  parties  will 
explore,  in  detail,  the  impediments  and 
various  solutions  to  public  power  and 
cooperative  participation  in  RTOs.  As 
discussed  below  with  respect  to  the 
collaborative  process,  we  will  make  staff 
resources  available  to  assist  in 
facilitating  communication  between  all 
entities  and  in  designing  regional 
solutions  to  full  RTO  formation  and 
participation.  Moreover,  in  all  filings 
luider  this  Rule,  we  require  a 
description  of  efforts  made  to 
accommodate  participation  by  public 
power  entities  and  cooperatives  in 
RTOs. 

We  recognize  that  there  is  uncertainty 
regarding  what  may  happen  after  the 
IRS  temporary  "private  use"  regulations 
expire  on  January  22,  2001. 
Accordingly,  we  intend  to  continue  to 
support  efforts  to  mitigate  the  "private 
use"  and  other  tax  restrictions. 
Furthermore,  in  its  comments,  RUS 
recognizes  that  the  development  of 
RTOs  may  offer  considerable  benefits  to 
RUS  borrowers.  RUS  states  that  it  is 
exploring  means  to  facihtate  borrower 
participation  in  RTOs.  The  Commission 
welcomes  the  efforts  of  RUS  to  facilitate 
borrower  participation  in  RTOs,  and 
also  encourages  RTOs  to  seek  ways  to 
accommodate  mortgage  restrictions.  It 
would  be  luifortunate  if  public  power 
entities  and  cooperatives  were  not  able 
to  participate  in  RTOs  and  share  in  the 
benefits  available  in  a  regional 
organization  because  of  tax  rules  and 
other  government  restrictions. 

2.  Participation  by  Canadian  and 
Mexican  Entities 

In  the  NOPR,  the  Commission  noted 
that  currently,  electricity  trading  regions 
exist  across  national  borders  and 
therefore,  Mexican  and  Canadian 
involvement  in  RTO  formation  would 
be  beneficial  to  both  countries,  as  well 
as  to  the  United  States.^es  The 
Commission  asserted  that  regional 
institutions  should  include  all  market 
participants  in  order  to  provide  direct 
access  to  information  and  the  benefits  of 
non-pancaked  rates.  The  NOPR  also 
proposed  that  in  order  to  prevent 
wasteful  duplication  of  grid  facilities, 
reliability  standards  implemented  by 
RTOs  must  be  acceptable  to  the  affected 


nations.®**  The  Commission  also 
emphasized  that  Canadian  and  Mexican 
authorities  would  be  responsible  for 
approving  prices  and  other  terms  and 
conditions  of  transmission  service 
provided  over  any  RTO  transmission 
facilities  located  in  their  country. b«5 

Comments.  The  U.S.  entities  that 
submitted  comments  on  this  issue 
support  the  efforts  by  the  Commission 
to  encourage  participation  in  RTOs  by 
Canadian  and  Mexican  entities.^®*  For 
example,  PG&E  states  that  given  the 
high  degree  of  operational 
interconnection  between  our  national 
grid  and  components  of  their  systems, 
participation  by  these  entities  is 
beneficial. 

Similarly,  some  Canadian  entities 
beheve  that  significant  benefits  can  be 
achieved  by  trading  over  "natural"  or 
"appropriate"  transmission  regions  that 
do  not  necessarily  stop  at  the  border.^^^ 
Other  Canadian  entities  welcome  the 
opportimity  to  participate  in  the  RTO 
proceedings  and  support  the 
Commission's  efforts  to  encourage 
international  collaboration.®** 

Canadian  entities  are  concerned  with 
sovereignty  issues  and  urge  the 
Commission  to  adopt  flexible  RTO  rules 
that  allow  voliuitary  participation  by 
Canadian  utilities.**^  According  to  the 
Manitoba  Board  and  Ontario  IMO,  one 
option  in  this  regard  would  be  to  allow 
members  of  an  RTO  the  freedom  to 
conduct  transactions — ^through  a 
contractual  relationship — at  the 
international  border  with  foreign 
utilities  that  do  not  join  a  cross-border 
RTO.  Fiulhermore,  Canada  DNR  asserts 
that  a  decision  not  to  participate  in  an 
international  RTO  by  a  Canadian 
jurisdiction  should  not  place  entities  in 
Canada  engaged  in  trade  with  United 
States  at  a  disadvantage.  Grand  Council 
et  al.  proposes  that  the  Commission 
sever  the  Canadian  issues  from  this 
proceeding  agd  open  a  separate  docket 
to  examine  the  international  issues 
raised  by  the  restructiuing  of  electricity 
markets.  Grand  Coimcil  et  al.  urges  the 
Commission  to  cooperate  with  Canada 
and  Mexico  to  establish  a  genuine  tri- 
national  consultative  process  in  order  to 
resolve  international  issues  based  on  an 
adequate  record.  Alberta  notes  that  each 


>  FERC  Stats,  and  Regs.  1 32,541  at  33,758. 


"xx/d.  at  33,758-59. 

"s/d  at  33.759. 

"o  See  PG&E,  Desert  STAR.  Michigan 
Conunission  and  Industrial  Consumers. 

^'  See.  e.g.,  Ontario  Power,  H.Q.  Energy  Services, 
BC  Hydro  and  Canada  DNR. 

™"See.  e.g..  Powerex.  CEA,  Manitoba  Board. 
British  Columbia  Ministry.  Alberta,  Canada  DNR, 
BC  Hydro  and  Ontario  IMO. 

^^E.g.,  Manitoba  Board.  British  Columbia 
Ministry,  BC  Hydro,  Canada  DNR.  CEA  and  Ontario 
Power. 
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individual  Prov  ince  has  jurisdictional 
responsibility  f(  ir  the  development  of 
the  electrical  in  dustry  within  each 
Providence  and  accordingly,  only  the 
Province  has  th  3  jurisdiction  to  pass 
legislation  to  d(  velop  a  competitive 
electricity  mark  et. 

Commission  Conclusion.  After 
reviewing  the  c  )mments,  we  continue  to 
believe  that  Car  adian  and  Mexican 
involvement  in  RTO  formation  and 
operation  woulp  be  beneficial  to  both 
countries,  as  w0ll  as  to  the  United 
States.  As  we  stated  in  the  NOPR, 
expansion  of  el  sctricity  trade  in  the 
North  America]  i  bulk  power  market 
requires  that  re|  [ional  institutions 
include  all  mar  (.et  participants  so  that 
everyone  may  e  njoy  direct  access  to 
market  information  and  the  benefits  of 
non-pancaked  ti^ansmission  rates. 
Conunenters  frc  m  the  United  States  and 
Canada  agree  ti  at  significant  benefits 
can  be  achieved  by  trading  over 
"natural"  or  "appropriate"  transmission 
regions  that  do  not  necessarily  stop  at 
the  border.        | 

We  note  first  (that  we  are  pleased  with 
the  level  of  par^  icipation  in  our 
proceedings  by  Canadian  parties,  and 
we  encourage  t  leir  continued 
participation  a<  RTO  formation 
progresses.  We  especially  appreciate  the 
RTO  Consultati  on  Conference 
sponsored  by  Natural  Resources  Canada 
in  Ottawa  in  Nftvember  1999. 

In  response  t  d  Canadian  comments, 
we  point  out  th  at  the  Final  Rule  makes 
participation  ir ,  an  RTO  volimtary  for 
U.S.  transmission  owners,  and 
participation  is  certainly  voluntary  for 
Canadian  trans  nission  owners.  Fvuther, 
we  emphasize  hat  our  RTO  Rule  does 
not  in  any  way  require  competition  in 
retail  electricity '  markets,  whether  they 
are  located  in  t  le  United  States  under 
state  regidatioi  or  in  Canada  imder 
provincial  regiilation.  For  those 
Canadian  entiti  es  that  want  to  join  an 
RTO,  the  Final  Rule  is  flexible:  they 
may  propose  a  cross-border  RTO  or  a 
Canadian-only  RTO  that  is  compatible 
with  the  Rule.  The  Final  Rule  is  not 
exclusionary:  Canadian  entities  are  not 
precluded  fron  i  joining  a  cross-border 

RTO. 

Several  parti  bs  were  concerned  that  a 
cross-border  R'  TO  would  have  its  rates, 
terms,  and  conditions  subject  to  the  rate 
jurisdiction  of  it  least  two  regulators.  If 
a  cross-border  KTO  forms,  we  will  be 
open  to  proposals  for  innovative 

jointly  overseeing  a 
cross-border  R  TO  with  domestic  and 
foreign  utilities.  For  example,  one 
approach  migl  t  be  for  the  cross-border 
RTO  to  try  to  c  evelop  a  proposal 
acceptable  to  I  oth  regulators,  with  the 
imderstandin^  that  any  regulatory 


difficulty  would  normally  be  referred 
back  to  the  RTO  for  resolution  and 
resubmission  to  both  regulators. 
Another  approach  might  be  to  have 
different  but  complementary  rate 
designs  in  the  two  countries. 

In  the  case  of  a  Canada-only  RTO, 
some  Canadian  transmission  providers 
believe  that  having  contractual  and 
other  agreements  for  coordination 
between  separate  RTOs  aross  the  border 
is  better  than  having  a  cross-border 
RTO.  However,  some  Canadian 
transmission  customers  are  concerned 
that  this  would  maintain  a  lack  of 
standardization  of  market  rules  across 
the  border.  The  RTO  Rule  is  intended  to 
permit  a  U.S.  RTO  on  the  Canadian 
border  to  develop  contractual  and  other 
agreements  for  coordination  with  its 
Canadian  RTO  neighbor.  Further,  we 
have  added  a  new  minimiun  RTO 
function  that  an  RTO  must  ensure  the 
integration  of  reliability  practices  with 
other  regions  in  the  same 
interconnection  and  market  interface 
practices  with  other  regions.  We  clarify 
here  that  this  provision  applies  to 
integration  with  interconnected  regions 
in  Canada  and  Mexico. 

For  either  a  cross-border  or  a  Canada- 
only  RTO,  we  acknowledge  the 
sovereign  authority  of  Canadian 
governments  over  Canadian  entities  and 
transactions  that  take  place  in  Canada. 
Moreover,  we  re-emphasize  that  our 
Rule  does  not  affect  the  authorities  of 
Canadian  government  entities  to 
approve  prices  and  other  terms  and 
conditions  of  transmission  service 
provided  over  any  transmission 
facilities  located  in  Canada.  These 
conclusions  apply  equally  to  Mexico. 

We  encourage  Canadian  and  Mexican 
entities  to  participate  in  continued  RTO 
consultations  and,  if  appropriate, 
formation  and  filings  for  cross-border 
RTOs.  In  particular,  we  lu^e  Canadian 
and  Mexican  entities  to  attend  the 
appropriate  regional  workshops  to  be 
held  in  the  spring  of  2000.  These 
workshops  will  provide  a  fonun  for 
initial  discussion  of  the  issues 
associated  with  a  cross-border  RTOs. 

Regarding  the  suggestion  to  establish 
a  tri-national  consultative  process  with 
Canadian  and  Mexican  authorities  to 
resolve  international  electric  industry 
issues,  we  note  that  there  are  existing 
institutions  and  processes  for  resolving 
international  disputes.  The  RTO  process 
is  just  getting  underway,  and  it  is  not 
clear  that  significant  international 
disputes  will  develop  or,  if  they  should 
develop,  that  they  would  require  a  non- 
traditional  method  of  resolution. 
Indeed,  the  RTO  itself  through  its 
dispute  resolution  process  may  provide 


a  new  and  quicker  way  to  resolve  some 
disputes. 

3.  Existing  Transmission  Contracts  ^ 

In  the  NOPR,  the  Commission  asked 
for  comments  addressing  what  the 
appropriate  treatment  should  be  for 
existing  transmission  agreements  when 
an  RTO  is  formed.  We  noted  that  in 
Order  Nos.  888  and  888-A,  the 
Commission  specifically  chose  not  to 
abrogate  existing  requirements  contracts 
2md  transmission  contracts  when  the 
utility  filed  an  open  access  transmission 
tariff.s9°  We  stated,  however,  that  an 
RTO  represents  an  entirely  different 
context.  In  the  NOPR,  the  Commission 
recognized  the  importance  of  balancing 
a  luiiform  approach  for  transmission 
pricing  with  the  equities  inherent  in 
existing  transmission  contracts. ^^' 
Furthermore,  we  noted  that  the 
potential  financial  impact  of  giving  up 
an  advantageous  transmission 
arrangement  may  serve  as  a  disincentive 
to  joining  an  RTO.  In  the  NOPR,  we 
proposed  to  address  the  issue  of  existing 
transmission  contracts  on  an  RTO-by- 
RTO  basis,  rather  than  resolve  the  issue 
generically.^^^ 

Comments.  Many  conunenters  argue 
that  the  Commission  should  preserve 
and  protect  existing  transmission 
contracts.^^3  These  conunenters  note 
that  existing  contracts  represent 
negotiated  rights  and  obligations 
achieved  through  mutual  negotiation. 
SRP  believes  that  the  Conunission 
should  grandfather  existing 
transmission  contracts  in  order  to 
protect  customers  from  cost  shifts  and 
prevent  uncertainty  in  the  marketplace. 
Tiulock  argues  that  the  preservation  of 
existing  contracts,  while  cumbersome,  is 
the  bedrock  of  predictability  and 
reliability  and  a  key  element  of  contract 
law.  NPRB  states  that  existing  contracts 
should  be  honored  imtil  the  contract 
expires  or  imtil  the  parties  come  to  a 
new  agreement.  STDUG  asserts  that  in 
order  to  be  properly  inclusive,  an  RTO 
must  take  members  as  it  finds  them, 
existing  contracts,  warts,  and  all.  In 
contrast,  CP&L  asserts  that  the 
elimination  of  grandfathered  agreements 
to  the  greatest  extent  possible  ensures 
the  most  level  playing  field  for  all 
market  participants. 


•90FERC  Stats.  &  Regs.  1  32,541  at  33.757. 

S9'  See  id.  at  33,757-58. 

6»2/d,  at  33.758. 

683  E.g.,  TANC.  Turlock,  UAMPS.  Desert  STAR. 
CMUA.  Sithe.  Georgia  Transmission,  Lincoln, 
PG&E,  NPRB,  NCPA,  Great  River,  NRECA,  Loveland 
Customers,  San  Francisco,  Platte  River,  Florida 
Commission,  Nevada  Commission,  DOE,  Wolverine 
Cooperative,  Tri-State,  CREDA,  EPSA,  Big  Rivers, 
SPP,  SoCal  Cities,  TEP,  PJM/NEPOOL  Customers, 
Metropolitan,  STDUG  and  PacifiCorp. 
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A  few  commenters  propose  a 
reasonable  transition  period  to  allow 
parties  to  existing  contracts  to  conform 
their  arrangements  to  an  RTO  tariff.694 
EPSA  notes  that  the  transition  period 
should  be  of  sufficient  length  to  reduce 
the  financial  and  other  burdens  on  the 
customer  and  on  the  original 
transmission  provider.  PSNM  argues 
that  at  a  minimiun,  a  transition  period 
of  as  long  as  ten  years  is  needed  to  move 
the  existing  transmission  contracts  to 
RTO  service.  Furthermore,  TAPS 
proposes  that  the  Commission  provide 
entities  with  an  open  season  for 
transmission  customers  to  choose  to 
terminate  or  switch  service  under  the 
terms  of  an  RTO  tariff.  Alternatively, 
TAPS  suggests  that  the  Commission 
apply  a  just  and  reasonable  standard  to 
all  transmission  customers  who  seek 
contract  modifications.  Regarding 
■  contract  modification.  Southern 
Company  asserts  that  in  order  to 
promote  fairness,  both  parties  to  a 
contract  must  have  an  equal  opportunity 
to  modify  the  existing  agreement.  In 
addition,  Entergy  argues  that  the 
Commission  should  encoiurage  all 
entities  to  re-negotiate  existing 
contracts. 

Several  commenters  support  the 
Commission's  preference  that  issues 
relating  to  the  continued  vahdity  of 
existing  transmission  contracts  be 
addressed  on  an  RTO-by-RTO  basis.^^s 
WPSC  argues  that  treatment  of  existing 
transmission  contracts  within  a 
particular  RTO  should  be  consistent. 
Turlock  urges  the  Commission  to 
proceed  with  caution  when  addressing 
existing  contracts.  On  the  other  hand, 
PSE&G  asserts  that  the  Conunission 
should  not  address  the  treatment  of 
existing  contracts  on  a  case-by-case 
basis  because  this  leads  to  arbitrary  and 
inconsistent  results.  Listead,  PSEScG  and 
Dalton  Utilities  argue  that  the 
Commission  should  address  the  issue  of 
existing  transmission  contracts  on  a 
generic  basis  consistent  with  Order  No. 
888  and  the  Mobile-Sierra  doctrine 
(recognizing  the  need  to  preserve  the 
sanctity  of  contracts  where  possible). ^^^ 
Sithe  and  NRECA  concur  that  a  generic 
policy  is  appropriate. 

Call  ISO  argues  that  the  Commission's 
policies  on  existing  contracts  deserve 
revisiting,  at  a  minimum  for  the  limited 
purpose  of  conforming  scheduling  and 


metering  rules  to  those  of  the  RTO/ 
control  area  operator.  Cal  ISO  states  that 
it  has  experienced  the  challenges  of 
workability  when  the  ISO  was  required 
to  honor  existing  contracts,  but  not 
permitted  to  interpret  them  or  conform 
their  scheduling  rules  to  those  of  the 
regional  organization.  Cal  ISO  notes  that 
it  has  experienced  the  most  significant 
market  inefficiencies  associated  with 
existing  contracts  in  the  area  of 
scheduling  and  information  gathering. 

A  few  commenters  note  that  not 
honoring  existing  contracts  would 
create  disincentives  for  both 
transmission  customers  and  owners  to 
join  an  RTO.^^^  For  example,  CMUA 
and  Georgia  Transmission  argue  that  the 
finanAal  impact  of  giving  up  an 
advantageous  transmission  arrangement 
would  be  a  significant  disincentive  to 
RTO  membership. 

Commission  Conclusion.  At  this  time, 
we  continue  to  believe  that  it  is  not 
appropriate  to  order  generic  abrogation 
of  existing  transmission  contracts.  We 
recognize  that  existing  contracts 
represent  negotiated  rights  and 
obligations  achieved  through  mutual 
negotiation.  However,  in  PJM«»«  and  the 
Midwest  ISO^^s  we  adopted  the 
rationale  that  it  was  unreasonable  and 
discriminatory  to  maintain  the 
paneled  rates  in  existing  contracts  for 
others  when  transmission-owning 
utilities  had  designed  a  non-pancaked 
rate  approach  for  their  own  transactions. 
In  oiu  examination  of  existing  contracts, 
we  intend  to  balance  the  preference  for 
preservation  of  existing  contracts  with 
the  importance  of  consistency  in 
transmission  pricing  and  the 
elimination  of  pancaked  rates. 

As  the  above  comments  demonstrate, 
there  is  no  consensus  on  how  the 
Commission  should  manage  the 
transition  from  existing  transmission 
contacts  to  RTO  service.  In  fact,  parties 
offer  diverse  and  conflicting  views  as  to 
what  the  Commission  should  do 
regarding  existing  transmission 
contracts.  Some  commenters  would 
have  us  let  all  contracts  nm  their  com-se 
with  no  opportunity  to  modify  or 
terminate.  Others  advocate  an 
elimination  of  existing  agreements  to 
the  greatest  extent  possible.  Yet  others 
argue  for  a  transition  period  ranging  in 
duration  for  up  to  ten  years  to  move 


0"  See.  e.g.,  Williams,  EPSA,  first  Energy.  Duke, 
PSNM,  LGSkE,  PGE  and  MidAmerican. 

»95  See.  e.g.,  WPSC,  Great  River,  DOE,  ICUA, 
Entergy,  TDU  Systems,  TEP,  South  Carolina 
Authority,  MidAmerican,  SNWA,  DAMPS  and 
TAPS. 

*»«  See  United  Gas  Pipe  Line  Co.  v.  Mobile  Gas 
Serv.  Corp.,  350  U.S.  332,  338  (1956);  FPC  v.  Sierra 
Pacific  Power  Co.,  350  U.S.  348.  353  (1956). 


•"'  E.g..  CMUA.  Desert  STAR.  Georgia 
Transmission,  Wolverine  Cooperative,  Cal  ISO, 
Entergy,  Tri-Stafe,  SNWA,  Metropolitan  and  TEP. 

•••  See  PJM,  81  FERC  1  61 ,257  at  62,280-81 
(1997). 

***  See  Midwest  Independent  Transmission 
System  Operator,  Inc.,  et  al.  84  FERC  1  61,231  at 
62,169-70,  orderon  reh'g,  85  FERC  1  61,372  at 
62.418-20  (1998). 


existing  transmission  contracts  to  RTO 
service. 

Rather  than  adopting  one  extreme 
position  or  the  other,  we  will  take  a 
measured  approach  with  regard  to  the 
treatment  of  existing  transmission 
contracts.  We  intend  to  address  the 
issue  of  existing  transmission  contracts 
on  an  RTO-by-RTO  basis,  rather  than 
resolve  the  issue  generically. 
Accordingly,  each  RTO  can  propose 
whatever  contract  reform  is  necessary, 
including  the  limited  changes  suggested 
by  the  Cal  ISO  for  the  limited  purpose 
of  conforming  scheduling,  information 
gathering,  and  metering  rules  to  those  of 
the  RTO.  To  this  end,  we  encourage 
each  RTO  to  address  how  and  when  it 
might  convert  existing  contracts  and 
submit  a  contract  transition  plan  that 
contains  specific  details  about  the 
procedures  to  be  utilized  involving  the 
conversion  fitim  existing  contracts  to 
RTO  service.  Again,  our  goal  in 
reviewing  existing  transmission 
contracts  and  contract  transition  plans 
is  to  balance  the  desire  to  honor  existing 
contractual  arrangements  with  the  need 
for  a  imiform  approach  for  transmission 
pricing  and  the  elimination  of  pancaked 
rates. 

4.  Power  Exchanges  (PXs) 

The  NOPR  described  the  apparent 
advantages  and  disadvantages  of  having 
a  power  exchange  coincident  with  an 
RTO.  As  hirther  described  in  the  NOPR, 
supporters  state  that  PXs  can  reduce 
price  volatility  by  providing  price 
transparency,  reduce  the  impact  of 
defaults  by  spreading  transaction  risks 
among  all  participants  through  credit 
standards  and  reserve  fund 
requirements,  facifitate  risk  hedging  by 
providing  a  basis  for  a  futures  market, 
and  help  facilitate  retail  access 
programs.  Detractors  argue  that  the 
principal  fimctions  of  a  PX  are  not 
natural  monopoly  functions.  They 
contend  that  PXs,  compared  with 
bilateral  markets,  force  participants  to 
buy  and  sell  electricity  using 
standardized  contracts,  which  may  not 
suit  their  particular  needs.  They  further 
argue  that  competition  within  the 
electricity  market  and  its  full  benefits 
can  only  be  achieved  if  there  is 
competition  for  the  PX  market. 

The  NOPR  left  it  to  each  region  to 
determine  whether  there  is  a  need  for  a 
power  exchange  and  whether  the  RTO 
should  operate  it.^o"  The  NOPR  said 
that  the  Commission  will  accept  any 
RTO  proposal  that  includes  a  power 
exchange  in  its  design  as  long  as  its 
operation  of  the  power  exchange  does 
not  compromise  its  independence  as  a 
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transmission  sei  vice  provider.  The 
Commission  sot  ight  comments  on  a 
number  of  questions  related  to  power 
exchanges,  incliding  whether  regional 
flexibility  is  appropriate  and  how  RTOs 
should  deal  wim  an  independent  power 
exchange. 

Comments.  Commenters'  views  on 
power  exchangas  are  mixed.  The  largest 
group  of  commanters  basically  agree 
with  the  NOPR.r"^  A  smaller  group  of 
commenters  recommend  that  the 
Commission  reduire  that  RTO 
applications  inc  lude  provisions  for  a 
power  exchang*  /°2  with  some 
recommending  hat  the  power  exchange 
be  internal  to  th  e  RTO  ^°^  and  some 
recommending  that  the  PX  be 
independent  of  the  KT07°*  CalPX 
argues  strongly  that  a  power  exchange 
should  be  sepanate  from  the  RTO,  given 
the  continuing  iieed  to  separate  market 
and  transmission  functions;  the  need  for 
market  transpanency  to  facihtate 
determination  of  whether  congestion  is 
being  exploitedi  the  need  to  provide  a 
credible  referee  ce  price  for  new  retail 
choice  market  e  ntrants;  and  the 
potential  need  1  or  the  RTO  and  power 
exchange  to  serine  differing  geographic 
areas.  CalPX  ah  o  submits  that  there  is 
no  concrete  evi  lence  that  an  RTO- 
operated  powen  exchange  will  be  more 
efficient  and  economical  than  an 
unrelated  power  exchange.  NYMEX 
agrees  that  an  F  TO  should  be  permitted 
to  operate  a  po'  ver  exchange,  as  long  as 
a  proper  code  of  conduct  is  in  place. 
PJM  points  to  il  s  success  with  a 
combined  ISO/  Dower  exchange. 

Another  grov  p  of  commenters  argue 
that  power  exci  langes  should  not  be 
included  in  RTDs.  but  should  be 
allowed  to  occilr  naturally  as  needed.  ^°^ 
Elaborating  on  this  point  of  view, 
Salomon  Smitl  Barney  advises  that  the 
power  exchang  b  should  not  be  in  the 
RTO  because  it  could  throttle 
innovation  and  that  the  Commission 
should  let  the  j  aarket  decide.  If  there  are 
really  advantaj  es  to  be  gained,  as  some 
claim,  from  th^  operation  of  a  single 
power  exchange  associated  with  the 
RTO,  then  suci  a  power  exchange  will 
naturally  deve!  op.  Florida  Power  Corp. 
argues  that,  wMle  a  region  may  prefer 
that  its  RTO  clfcsely  coordinate  with  the 
power  exchanf  e,  the  two  should  not  be 
part  of  the  sam  e  organization  because 
there  is  a  fund;  imental  difference  in  the 
business  objec  ives  of  the  two  . 


"»  See.  e.g.. 

Systems,  Wisconsiji 
'"*  See.  e.g. 

California  Board 
703 See.  e.g.,  PJM, 
'«See.  e.g.,  EPS^ 
'"See.  e.g..  AP), 

Tri-State  and  Lincoln 


Entergy.  NJBUS.  NY  ISO.  TDU 

Commission  and  UtilitCorp. 
Penlisylvania  Commission,  Duke  and 


ISO-NE  and  TAPS, 
and  MidAmerican. 
SMUD,  Southern  Company, 


Similarly,  EPSA  contends  that  the 
Commission's  vision  of  an  RTO  being  an 
entity  independent  from  all  generation 
and  power  marketing  interests  is 
fundamentally  incompatible  with  an 
RTO-run  power  exchange.  Nevada 
Commission  offers  that  a  power 
exchange  is  not  necessary  to  the 
formation  of  an  RTO.  And  while  PG&E 
sees  every  region  needing  a  real-time 
balancing  market  regardless  of  whether 
it  is  run  in-house  by  the  RTO,  PG&E  also 
prefers  that  markets  should  otherwise  be 
left  to  develop  on  their  own  accord. 

Comments  were  received  on 
additional  aspects  of  the  power 
exchange  concept.  PG&E  argues  that  an 
RTO  should  not  be  allowed  to  use 
control  of  a  power  exchange  to  alter  or 
cap  prices  set  by  the  market.  LG&E 
submits  that  the  RTO  should  be 
required  to  be  the  provider  of  last  resort 
for  ancillary  services,  although  market 
participants  should  not  be  required  to 
purchase  from  the  RTO.  NASUCA  notes 
that  the  NOPR  does  not  cover  some 
important  power  exchange  issues  such 
as  exactly  which  markets  would  be 
included.  NASUCA  recommends  that  a 
NOI  on  power  exchanges  and  related 
power  market  issues  be  initiated  soon 
after  the  final  rule. 

Several  commenters  state  that 
multiple  power  exchanges  in  a  region 
should  have  equal  standing  before  the 
jjjQ  706  P7C,  however,  recommends 
that  the  Commission  assess  whether 
competition  is  feasible  in  power 
exchange  services.  Similarly,  CalPX 
notes  that  multiple  power  exchanges 
may  hurt  the  market's  function  because 
each  power  exchange  would  be  small, 
and  therefore  would  not  offer  high 
levels  of  depth,  liquidity  and  efficiency. 
NYMEX  counters  that  there  should  be 
no  credence  given  to  the  idea  that  one 
power  exchange  should  enjoy  any  form 
of  artificial  franchise  vis-a-vis  others. 

Commission  Conclusion.  The  NOPR 
proposed  leaving  it  to  each  region  to 
determine  whether  there  is  a  need  for  a 
power  exchange  and  whether  the  RTO 
should  operate  the  power  exchange.  We 
have  Decided  to  adopt  the  NOPR 
proposal.  As  the  commenters  have 
pointed  out,  there  are  advantages  and 
disadvantages  to  the  inclusion  of  a  PX 
in  the  RTO  structiue.  We  do  not  believe 
that  including  a  PX  as  part  of  the  RTO 
structure  would  necessarily  preclude 
the  market  benefits  associated  with 
bilateral  transactions.  We  believe  an 
RTO  can  accommodate  both  a  bilateral 
market  and  a  PX  market.  As  the 
individual  structures  of  the  various 
RTOs  supported  by  the  regions  are 


likely  to  be  quite  varied,  we  think  that 
it  is  best  to  let  market  preferences 
dictate  the  form  of  any  one  or  more 
regional  power  exchanges  and  whether 
the  RTO  should  operate  a  power 
exchange. 

5.  Effect  on  Retail  Markets  and  Retail 
Access 

The  NOPR  addressed  the  impact  of 
RTOs  and  any  associated  PXs  on  retail 
competition  and  the  states'  jiuisdiction 
over  retail  competition.  For  example, 
the  Commission  foimd  that  RTOs  will 
enhance  the  effectiveness  of  retail 
competition: 

We  believe  that  the  likelihood  of  success 
for  existing  and  planned  retail  choice 
initiatives  is  significantly  enhanced  if  the 
Commission  can  ensure  fair  and  efficient 
access  to  a  regional  market  without  pancaked 
transmission  access  charges,  and  that  we 
need  to  take  steps  beyond  Order  No.  888  to 
accomplish  this.^"^ 

In  addition,  the  Commission  found 
that  an  RTO  does  nothing  to  interfere 
with  the  state's  authority  to  decide  retail 
access  poUcy,  but  asked  whether  a  PX 
is  necessary  for  successful  retail 
competition. 

Comments.  Several  commenters  state 
that  RTOs  were  either  essential  or  of 
great  benefit  in  the  implementation  of 
retail  competition. ^"^  Mid- Atlantic 
Commissions  notes  that  PJM  has  worked 
closely  with  the  Pennsylvania,  New 
Jersey  and  Delaware  Commissions  to 
assist  with  the  implementation  of  their 
retail  choice  legislation  in  an  organized 
fashion,  while  maintaining  that  the  grid 
will  be  operated  in  a  reliable  fashion 
without  any  major  economic  or 
operational  changes.  According  to  Mid- 
Atlantic  Commissions,  this  has  also 
further  provided  those  states  in  the 
region  that  have  not  implemented  retail 
choice  with  a  stable  organization  that 
continues  to  maintain  reliability. 

A  few  conunenters  express  concern 
that  the  Commission's  RTO  policy  could 
threaten  the  states'  ability  to  control  the 
pace  of  retail  access  and  retail 
competition.''"^  South  Carolina 
Commission  coimsels  that  the 
Commission  should  try  to  avoid 
affecting  retail  restructuring  through  its 
efforts  to  establish  an  RTO  process. 
Central  Maine  raises  the  concern  that 
retail  choice  programs  already 
developed  in  concert  with  existing  ISOs 
may  be  adversely  impacted  by  any 
changes  to  such  ISOs  that  are  found  to 
be  necessary  for  them  to  conform  to  the 
RTO  requirements  [e.g.,  energy  service 


"»  See,  e.g..  Duke,  Florida  Power  Corp.  and 
Desert  STAR. 


'07  FERC  Stats,  and  Regs.  1 32,541  at  33,704. 
708  See,  e.g.,  TXU  Electric,  DOE,  First  Rochdale. 
Illinois  Commission  and  Williams. 
'o«  See,  e.g.,  Iowa  Board  and  Puget. 
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company  emd  other  load  serving  entity 
contracts  entered  into  in  reliance  upon 
the  existing  ISO  market  structiu'es). 

Puget  views  allowing  RTOs  to  make 
FPA  section  205  filings  that  unilaterally 
propose  changes  to  the  RTO  tariff  as 
conflicting  with  the  Commission's 
commitment  to  respect  the  retail  access 
efforts  of  the  individual  states.  Puget 
argues  that  a  luiilateral  decision  by  an 
RTO  to  provide  transmission  service  to 
a  retail  customer  and  make  that 
customer  an  eligible  customer  under  the 
pro  forma  tariff  would  force  states 
without  retail  access  to  accept  such 
access  as  a  fait  accompli.  Puget  also 
fears  that  the  term  "market  participant" 
as  ultimately  defined  may  include  any 
entity  that  buys  or  sells  electric  energy 
in  the  RTO's  region  or  in  any 
neighboring  region  that  might  be 
affected  by  the  RTO's  actions.  If  so, 
since  market  participants  must  also 
have  the  option  of  self-supplying  or 
acquiring  ancillary  services  from  third 
parties,  this  further  suggests  that  retail 
customers  may  have  the  ability  to 
acquire  transmission  service  regardless 
of  whether  the  affected  state  has  yet 
decided  retail  choice  and  stranded  cost 
recovery  issues.  Industrial  Customers, 
however,  question  the  legal  basis  for 
Puget's  apparent  suggestion  that  utilities 
be  allowed  to  decide  which  retail 
customers  may  access  RTO 
transmission. 

EPSA  contends  that,  while  states  tout 
each  state's  rights  to  protect  its  retail 
native  load  customers,  some  actions 
taken  under  this  banner  to  limit  exports 
of  power  actually  disadvantage 
adjoining  state's  retail  customers  or 
participants  in  the  bulk  power  markets. 
Therefore,  the  Commission  should  move 
forward  with  a  rulemaking  to  assure  full 
transmission  comparability  for  retail 
customers  of  all  states,  and  to  prevent 
individual  states  from  continuing  to 
disadvantage  each  other  and  to  prevent 
individual  utilities  from  continuing  to 
disadvantage  other  market  participants. 
New  York  Commission  also  submits  that 
this  proceeding  is  not  the  place  to 
address  the  issue  of  preemption  of  state 
jurisdiction  over  bimdled  retail  electric 
sales. 

TAPS  raises  the  question  of 
jurisdictional  conflict  as  to  which 
facilities  need  to  be  regulated  at  the 
federal  or  state  level,  and  whether  the 
policies  of  the  Commission  toward  open 
access  will  be  imdercut  by  transmission 
owners  using  the  seven  factor 
transmission/ distribution  classification 
test  to  place  new  generation  at  a 
disadvantage  relative  to  existing 
generation  ovinied  by  the  transmission 
provider.  TAPS  contends  that  the 
Commission  must  take  steps  to  ensure 


that  RTOs  contain  the  appropriate 
facilities  and  that  refunctionalization  of 
transmission  to  distribution  does  not 
interfere  with  competition  by  creating 
RTOs  that  control  little  or  no 
transmission. 

Another  concern  expressed  is  that 
RTOs  may  cause  cost  shifting  to  retail 
customers  that  could  interfere  with 
restructuring.^'"  As  to  the  impact  of  the 
power  exchange  on  retail  competition, 
both  CalPX  and  MidAmerican  argue  that 
power  exchanges  assist  in  the 
effectiveness  of  retail  competition 
programs  by  providing  transparent  and 
credible  reference  prices. 

Commission  Conclusion.  We  continue 
to  be  persuaded  that  RTOs  can 
positively  affect  each  state's 
implementation  of  its  retail  choice 
program,  without  interfering  with  those 
states  that  have  not  yet  adopted  such 
programs.  As  noted  by  commenters, 
existing  ISOs  have  already  successfully 
facilitated  retail  choice  programs  in 
areas  where  only  some  of  the  states  have 
adopted  such  programs,  and  the  ISOs 
were  able  to  do  so  without  clashing  with 
or  frustrating  the  other  states  that  have 
not  imdertaken  such  programs.  We  do 
not  believe  that  an  RTO  could  interfere 
with  a  state's  decisions  on  whether  or 
how  fast  to  implement  retail  choice 
within  its  borders,  either  through  the 
RTO's  Section  205  filing  authority  or 
otherwise  through  the  RTO's 
jiuisdictional  obligation  to  provide  non- 
discriminatory and  non-preferential 
transmission  service. 

Commenters  pointed  to  potentially 
extensive  reclassification  of 
transmission  facilities  to  local 
distribution  as  part  of  the  unbundling  of 
retail  rate  schedules  to  implement  retail 
choice  programs,  and  how  this  might 
lead  to  RTOs  that  are  "empty  vessels" 
with  little  significant  transmission 
under  then  control.  We  agree  that  RTOs 
must  control  all  transmission  facilities 
that  are  necessary  to  support 
competitive  wholesale  power  markets. 
For  this  reason,  we  specified  the  scope, 
configuration  and  operational  control 
requirements  adopted  in  this  Final  Rule. 
We  will  judge  any  proposed 
reclassification  on  a  case-by-case  basis. 
We  note  that  any  reclassification  of 
transmission  facilities  to  local 
distribution  will  require  Commission 
approval  and  will  not  remove  fitjm  the 
Conunission's  jurisdiction  any  facilities 
used  to  deliver  power  to  wholesale 
customers.  Fiuthermore,  under  the 
principle  of  open  architecttire 
(discussed  supra  in  section  III.F),  the 
Commission  expects  RTOs  to  remain 
flexible  such  that,  if  over  time 


circumstances  should  change  and 
certain  facilities  need  to  be  reclassified 
as  transmission,  procedures  will  be  in 
place  to  do  so. 

With  regard  to  RTO  pricing  causing 
transmission  cost  shifting  that  adversely 
affects  retail  choice  customers,  this 
issue  is  discussed  in  the  Transmission 
Ratemaking  section  of  this  Final 
Rule.^"  The  Commission  will  continue 
to  review  transmission  rate  proposals  to 
ensure  that  they  are  just  and  reasonable, 
and  not  imduly  discriminatory. 

Finally,  on  the  matter  of  whether  a 
power  exchange  is  needed  to  facilitate 
states'  retail  choice  programs,  it  is  our 
view  that,  to  the  extent  that  a  region 
forming  an  RTO  chooses  to  volimtarily 
establish  an  RTO-affUiated  power 
market,  we  anticipate  that  any  such 
power  exchange  would  provide  retail 
choice  customers  with  transparent  and 
credible  reference  prices  for  power  and 
other  information  that  otherwise  might 
not  be  available.''^ 

6.  Effect  on  States  with  Low  Cost 
Generation 

In  the  NOPR,  we  recognized  that 
states  with  relatively  low  cost  power  are 
concerned  that  an  RTO  would  result  in 
local  utilities  selling  their  low  cost 
power  to  other  states.^"  However,  we 
noted  that  a  state  that  is  low  cost  today 
may  not  be  low  cost  tomorrow  without 
an  RTO  in  its  area.^'*  In  addition,  we 
stated  that  utilities  that  now  have  low 
cost  generation  will  help  assure  access 
to  future  low  cost  generating  plants  by 
participating  in  an  RTO  and  that  new 
low  cost  generation  plants  are  more 
likely  to  be  attracted  to  regions  with  a 
well-functioning  regional  market 
governed  by  an  RTO.  We  sought 
comment  from  state  commissions 
regarding  how  an  RTO  in  their  state 
would  affect  power  costs. 

Comments. — A  niunber  of 
conunenters  raise  concerns  about  the 
effect  of  RTOs  on  states  with  low  cost 
electricity.  These  concerns  center 
around  one  issue — that  the  costs  of 
creating  an  RTO  may  outweigh  the 
benefits. 

South  Carolina  Commission  argues 
that  customers  in  South  Carolina  enjoy 
very  high  quality  service  and  pay  some 
of  the  lowest  rates.  Duke  power  concurs, 
noting  that,  it  is  not  necessarily  true  that 
North  Carolina  and  South  Carolina  will 
conclude  that  sufficient  long-term 
benefits  exist  for  these  states  to  justify 
costs  of  RTO  membership.  Duke  argues 


'See.  e.g..  LG&E  and  Southera  Company. 


'"  See  supra  section  in.G. 
^12  For  a  further  discussion  of  PXs,  see  supra 
section  ni.H.4. 
"3  FERC  Stats,  and  Regs.  1 32.541  at  33.722. 
"*Seeid. 
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that  any  propo  ied  RTO  should  be 
shown  to  prov  de  tangible  benefits  to 
the  relevant  re  ;ion. 

Alabama  Co  nmission  believes  that 
RTOs  will  caui  e  states  to  lose  the 
efficiency  of  ir  tegrated  systems  and  lead 
to  retail  compe  tition.  whether  it  is  in  the 
interest  of  cusl  omers  or  not.  Southern 
Company  agress,  noting  that  due  in 
large  part  to  thp  low  cost  status  of 
southeastern  states,  they  are  proceeding 
cautiously  witn  retail  competition  and 
restructuring  i  litiatives.  This  does  not 
mean  that  thes  b  states  are  ignoring  the 
potential  bene  its  of  restructuring, 
hideed,  Southi  im  Company  notes  that 
states  in  its  sei  vice  territory  are  actively 
studying  the  potential  advantages  and 
disadvantages  lof  retail  competition  but 
have  not  yet  concluded  that  the 
potential  ben^ts  outweigh  the  costs 
and  risks  associated  with  changing  the 
current  industry  structine. 

SMUD  poin  s  out  that  it  has  not 
joined  the  Cal  ISO  over  similar 
concerns.  It  in  iicates  that  its  customers 
already  enjoy  ow  cost  electricity  and 
that  participat  on  in  the  Cal  ISO  could 
not  ensure  tha ;  SMUD's  retail  rates 
would  be  any  ower,  and  on  the 
contrary,  the  c  ost  of  participation  would 
cause  rate  inci  eases. 

Kentucky  Commission  indicates  that 
inefficiencies  nay  occur  for  a  variety  of 
reasons  and  e:  ;amples  of  inefficiencies 
include:  multi  pie  RTOs  in  a  small 
region;  severa  layers  of  governance 
within  one  R1 0;  and  too  many  tasks 
shifted  from  tl  le  RTO  members  to  the 
RTO  itself.  Ke  ntucky  Commission 
argues  that  if  he  proposed  transmission 
organizations  are  not  operated  at  levels 
of  maximmn  ( ificiencies  and  minimum 
reasonable  co  its,  the  Commission  will 
have  failed  to  promote  one  of  its 
primary  objectives,  the  growth  and 
success  of  the  wholesale  power  market. 
Kentucky  Coi  imission  further  argues 
that  the  Comi  lission  must  be  mindful  of 
these  costs  in  developing  rules  for  the 
establishmen  of  RTOs. 

Coaunissioi  Conclusion.  We  are 
mindful  of  th  ?  potential  costs  of  setting 
up  and  nmniiig  an  RTO,  but  we 
anticipate  that  the  collaborative  process 
will  result  in  m  RTO  proposal  that 
incorporates  i  design  that,  overall, 
increases  the  existing  level  of 
transmission  system  and  market 
efficiency  for  each  region.  As  we  discuss 
more  fully  in  the  Scope,  Implementation 
and  Benefits  sections  of  this  Final  Rule, 
we  are  taking  a  results-oriented, 
practical  approach  to  establishment, 
organization,  implementation  and 
operation  of  ITOs.  We  do  not  expect 
that  regions  \  vi\h  no  existing  institutions 
will  necessarily  invest  in  new,  high-cost 
RTO  infrastn  icture.  Instead,  such  a 


region  may  propose  an  RTO  that  relies 
on  existing  infi-astructure  to  accomplish 
its  mission.  However,  we  expect  the 
RTO  to  satisfy  the  minimum 
characteristics  and  functions  and  to 
improve  the  efficiency  of  regional 
transmission  service. 

In  response  to  the  concern  of  low  cost 
states  that  RTOs  could  result  in  exports 
of  their  low  cost  power  to  other  states, 
we  do  not  believe  that  an  RTO  will 
cause  utilities  to  sell  their  lowest  cost 
power  out  of  state.  While  retail  choice 
arguably  might  lead  to  low  cost  power 
being  sold  out  of  state  because 
incumbent  utilities  no  longer  have  an 
obligation  to  serve  local  in-state  loads, 
this  would  occur  with  or  without  an 
RTO  in  the  region.  Where  there  is  no 
retail  choice,  oiu  Final  Rule  does  not 
affect  a  state  commission's  authority  to 
require  a  utility  to  sell  its  lowest  cost 
power  to  native  load,  as  it  always  has. 
We  point  out  that,  if  the  utility's 
transmission  is  operated  by  an  RTO  and 
its  higher  cost  power  can  be  sold  more 
readily  to  new,  more  distant  customers, 
this  will  lead  to  recovery  of  more  capital 
costs  and  lower  retail  rates.  In  the  long 
term,  low  cost  states  may  benefit  from 
an  RTO  that  facilitates  expanded  access 
to  wholesale  electricity  markets, 
increasing  the  choice  of  low  cost 
resoxuces  available  to  utilities  as  they 
acquire  new  power  resources. 

7.  States'  Roles  with  Regard  to  RTOs 

In  the  NOPR,  we  noted  that  states 
want  a  role  in  the  governance  of  any 
RTOs  for  their  states,  and  we  proposed 
to  be  flexible  in  accommodating  the 
states'  needs. ^'5  The  NOPR  encouraged 
RTO  design  to  accommodate 
appropriate  state  oversight,  especially 
with  regard  to  planning  and  siting  new 
multi-state  transmission  facilities.  We 
sought  comments  on  the  appropriate 
state  role  in  RTOs  on  these  and  other 
RTO  matters. 

Comments.  Comments  on  the  states' 
roles  in  RTO  development  and 
governance  were  fairly  extensive,  with 
by  far  the  greater  percentage  of 
comments  supporting  a  strong  and 
clearly  defined  state  role.  Conmients  can 
be  grouped  into  four  primary  categories: 
(1)  governance;  (2)  formation;  (3)  siting 
and  planning  authority;  (4)  regional 
regulation. 

Governance.  Almost  all  conunenters 
on  this  issue  expressed  support  for  a 
clear  state  role  in  governance;  however, 
there  were  differences  as  to  exactly  what 
that  role  should  be.  Some  conunenters 
believe  that  states  should  be  allowed  to 
determine  their  own  role  in  governance, 
either  as  members  of  advisory  panels  to 


the  board  of  directors,  as  voting 
members  of  the  board,  as  non-voting 
members  of  the  board,  or  having 
authority  to  appoint  board  members. 
Some  conunenters,  however,  feel 
strongly  that  states  should  not  be 
permitted  to  be  voting  members  of 
boards. 

Commenters  argue  that  the 
appropriate  state  role  in  an  RTO  is  a 
matter  of  local  control.  For  example, 
Northwest  Council  states  that  the 
Commission  should  not  set  restrictive 
rules  on  the  type  of  state  participation 
in  RTO  governance,  but  should  allow 
the  states  to  propose  to  the  Conunission 
the  kind  of  roles  they  view  as 
appropriate,  e.g.,  voting  members  of  a 
'-stakeholder  board,  ex  officio  status  on 
an  independent  board,  and  so  forth. 

The  California  Board  suggested  that 
state  officials  should  be  allowed  as 
either  voting  or  non-voting  members. 
Los  Angeles  has  no  objection  to  state 
board  membership,  either  voting  or  non- 
voting, if  a  state  has  determined  that  a 
government  official  can  best  represent 
that  state's  interests.  The  Washington 
Commission  agrees  that  states  should  be 
able  to  define  their  own  role.  Mid- 
Atlantic  Commissions  note  that  they 
have  a  Memorandiun  of  Understanding 
with  the  PJM  ISO  Board  of  Managers  to 
facilitate  communication  and  promote  a 
cooperative  relationship. 

Some  commenters,  however,  think 
that  state  officials  should  not  have 
voting  membership  on  boards  of 
directors  since  that  could  raise  conflict 
of  interest  problems  where  the  state 
official  would  have  to  approve  decisions 
of  the  board  while  sitting  as  a  regulator. 
For  example,  Minnesota  Power  believes 
that  state  cooperation  will  be  enhanced 
if  state  officials  participate  as  members 
of  an  RTO  advisory  board,  but  they 
should  not  participate  as  voting 
members  of  an  RTO  because  the  RTO 
process  could  be  compromised  by 
parochial  state  politics.  ISO-NE  agrees, 
pointing  out  that  some  states'  conflict  of 
interest  laws  may  expressly  prohibit 
such  service,  and  that  it  might  be 
difficult  for  an  official  from  one  state  to 
make  decisions  as  a  board  member  that 
are  good  for  residents  of  all  states 
encompassed  by  the  RTO.^'ie  WEPCO 
believes  the  appropriate  role  of  the 
states  in  RTO  governance  includes 
active  participation  in  regional  planning 
efforts  and  continued  oversight  of  siting 
of  new  transmission  facilities.  In 
addition,  many  commenters  supported 


"5FERC  Stats,  and  Regs  1  32,541  at  33,724. 


"6  See  also  MidAmerican.  Montana-Dakota, 
PSNM.  East  Kentucky  and  NPRB. 
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an  advisory  role  for  state  ofBcials, 
through  advisory  boards.^'^ 

Formation.  Numerous  commenters 
supported  a  role  for  states  in  the 
formation  of  RTOs.  ISO-NE  points  out 
that  the  states  in  its  region  had  a 
significant  role  in  the  development  of 
the  ISO.  In  addition,  the  California 
Board  argues  that  states  should  have  a 
role  in  determining  the  structure  of  the 
RTO  and  any  other  market  institutions 
that  are  formed  to  serve  the  citizens  of 
their  respective  states.  California  Board 
further  notes  that  mechanisms  to  ensure 
that  states'  interests  are  protected  might 
include  statutory  or  regulatory 
reliability  criteria;  independent  market 
monitoring  by  the  states  or  requiring 
market  monitoring  reports  to  be 
provided  to  the  state;  and  accountability 
to  the  states  to  ensure  adequacy  of 
transmission  and  generation  planning. 

The  Michigan  Commission  notes  that 
most  states  have  ittle  direct  authority  to 
order  the  development  of  an  RTO, 
especially  when  the  RTO  encompasses 
several  states.  According  to  the 
Michigan  Commission,  at  best  state 
commissions  should  serve  in  an 
advisory  role  as  the  utilities  develop  the 
structure  and  guidelines  of  the  RTO 
proposal.  The  Michigan  Commission, 
however,  joins  a  few  other  states  in 
urging  the  Commission  to  defer  to  state 
recommendations  once  the  basic  RTO 
characteristic  and  functional  guidelines 
have  been  met. 

NARUC  comments  extensively  on  the 
potential  collaborative  process  and  the 
importance  of  state  participation  in  this 
process  and  other  steps  in  the  formation 
of  RTOs.  To  achieve  die  public  policy 
goal  of  assiuing  reliable  service  at  an 
affordable  cost,  NARUC  argues  that 
states  should  fully  participate  in  RTO 
development  and  formation, 
particularly  in  matters  for  end-use 
native  load  customers.  NARUC  notes 
that  based  on  some  states'  retail  choice 
or  ISO  experiences,  state  oversight  can 
play  a  significant  role  in  assuring  a  well- 
functioning  ISO  and  competitive 
wholesale  and  retail  markets. 

NARUC  further  suggests  that  once 
RTOs  are  formed,  continuing  interaction 
is  necessary,  and  market  development 
and  evolution  will  be  continuous. 
NARUC  believes  that  RTO  formation 
must  continue  to  be  a  dynamic  process 
requiring  continuing  dialogue  between 
FERC  and  die  states.  NARUC  further 
believes  that  once  organizations  are 
formed  and  approved,  some  type  of 
formal  reporting  to  FERC  and  the  states 


''"E.g..  ISO-NE,  PJM,  Midwest  ISO, 
MidAmerican,  Project  Groups,  PSNM.  Iowa  Board, 
Arizona  Commission  and  UAMPS. 


by  the  organizations  on  an  aimual  basis 
would  be  appropriate. 

Nine  Commissions  suggests  that  state 
commissions  are  well  positioned  to 
balance  the  competitive  motivations  of 
utilities  in  the  RTO  formation  process 
with  the  interests  of  all  other 
stakeholders  in  defining  markets  in  their 
respective  regions  and  conforming  the 
RTO  boimdaries  to  those  markets. 
According  to  Nine  Commissions,  the 
state  commissions'  continued 
cooperation  with  FERC  will  ensure  thai 
the  mutual  public  interests  of  providing 
reliable  electric  service  will  be  met,  and 
that  market  participants  in  every  region 
of  the  coimtiy  will  be  treated 
comparably- 
Siting,  Planning  and  Reliability.  A 
number  of  commenters,  many  state 
commissions,  and  quite  a  few  other 
parties,  argue  strongly  that  the 
Commission  should  be  careful  not  to 
preempt  traditional  state  regulatory 
authority  in  promulgating  its  rule.  In 
particular,  commenters  suggest  that  the 
Commission  should  not  usurp  state 
authorities  over  siting,  planning,  and 
reliability  of  the  transmission  system. 
Some  commenters  proposed  solutions  to 
state/Federal  jurisdiction  issues  in  the 
RTO  context,  such  as  joint  state/Federal 
review  bodies.  The  Alabama 
Commission  suggests  that  FERC  should 
not  take  any  action  that  would  infringe 
on  state  jtu°isdiction. 

South  Carolina  Commission  asserts 
that  transmission  siting  should  remain 
in  the  hands  of  the  states  and  local 
governments.  South  Carolina 
Commission  further  asserts  that  states 
must  continue  to  have  a  significant  role 
with  regard  to  matters  of  reliability  for 
end-use  native  load  customers.  The 
Iowa  Board  concurs  and  suggests  that 
the  Commission's  RTO  policies  cannot 
alter  states'  continued  interest  in  local 
matters  such  as  transmission  cind 
generation  siting,  local  transmission  and 
distribution  interface  issues,  adequacy 
of  generation  and  transmission,  service 
quality,  and  retail  rates. 

The  Montana  Commission  notes  that 
in  roughly  half  the  states  with  siting 
laws  the  function  is  not  vested  in  the 
regulatory  commission,  but  rather  in  a 
separate  energy  policy,  environmental 
or  commerce  agency.  They  recommend 
that  the  Commission  amend  the 
language  in  the  Final  Rule  to  make  it 
clear  that  the  Commission  does  not 
intend  to  preempt  state  siting  authority 
as  part  of  this  NOPR. 

UAMPS  warns  that  RTOs  may  create 
a  separation  between  generation 
plaiming  and  transmission  planning 
that  endangers  reliability.  UAMPS 
argues  that  states  must  be  left  with 
authority  to  assure  reliability  and  that 


retail  competition  issues  should  also  be 
left  to  the  states.  UAMPS  suggests  that 
because  state  cooperation  and 
participation  will  be  so  critical  to  an 
RTO's  effectiveness,  in  addition  to  the 
four  minimum  characteristics  the 
Commission  has  proposed,  RTOs  should 
be  required  to  provide  specifically  for 
significant  state  involvement  in  their 
development  and  operation.  Allegheny, 
on  the  contrary,  states  that  system 
operations  in  an  RTO  will  be  pursued 
for  the  good  of  the  RTO  service  area,  not 
of  any  one  state.  Allegheny  notes  that  if 
that  fact  yields  a  dilution  of  state 
authority  it  must  be  the  price  paid  for 
RTO  benefits. 

Regional  Regulation.  A  number  of 
commenters  propose  or  support  regional 
regulatory  cooperation  or  joint  state/ 
Federal  sharing  of  jurisdiction.  The 
Kentucky  Commission  proposes  the 
creation  of  a  Federal/state  "joint  board," 
that  is  styled  similarly  to  the  Universal 
Service  Joint  Board  currendy  used  by 
the  Federal  Communications 
Commission,  state  utility  commissions, 
and  other  parties.  The  Kentucky 
-Commission  suggests  creating  diis 
voluntary  Board  to  develop  and  review 
standards  for  transmission  expansion. 
The  Joint  Board  would  include 
participation  from  FERC,  state 
commissions,  RTOs,  and  other 
Interested  parties.  The  Joint  Board 
would  also  convene  ad  hoc  committees 
to  review  specific  transmission 
expansion  proposals.  These  committees 
would  include  the  participants 
described  above,  and  would  include 
representatives  from  regulatory 
commissions  in  states  where  the 
expansion  is  proposed.  The  RTO  would 
present  the  ad  hoc  committee  with  a 
plan  for  transmission  expansion  with 
appropriate  documentation  for  need, 
cost  effectiveness,  and  alternatives.  The 
committee  would  in  turn  pass  on  its 
recommendation  or  refusal  of  support 
for  the  plan  to  the  specific  state 
commissions  for  their  official  approval. 
The  Kentucky  Commission  believes  that 
such  an  arrangement  could  avoid 
Federal/state  conflict  while  allowing 
both  levels  of  government  to  exercise 
appropriate  jurisdiction.  In  addition, 
ISO-NE  points  to  existing  regional 
regiUatory  groups  such  as  NECPUC  that 
could  continue  to  provide  valuable 
assistance  to  the  Commission  in  the 
collaborative  process  to  encourage  RTO 
formation  envisioned  in  the  NOPR. 

Nine  Commissions  argues  that  an 
appropriate  regional  oversight  venue 
will  lead  to  more  consistent  treatment  of 
issues  and  parties  between  state  and 
Federal  regiUatory  forums.  With 
appropriate  deference  by  both  FERC  and 
the  states,  such  a  regional  venue  could 
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obviate  the  need  for  many  parties  to 
expend  redundi  int  resources  to 
participate  in  m  ultiple  state  and  Federal 
regulatory  proo  isses  for  matters  relating 
to  transmission  and  RTOs. 

Nine  Commissions  notes  that  one 
possible  mecha  lism  to  effectuate  such  a 
regional  venue  s  interstate  compacts, 
which  are  provi  ded  for  in  the 
Administration  s  proposed  electric 
industry  restruc  turing  legislation.  Nine 
Commissions  a]  gues  that  regional 
regulatory  orgai  lizations  have  the 
advantage  of  be  ng  able  to  coordinate 
state  interests  f(  ir  providing  regional 
recommendatio  ns  to  FERC.  State 
oversight  functi  ons  (e.g.  siting,  local 
outages,  custon  er  complaints)  would 
not  change.  Ac(  ording  to  Nine 
Commissions,  such  regional  regulatory 
organizations  m  ould  provide  greater 
coordination  ar  long  states  within  the 
region,  allowin  ;  for  ADR  processes  that 
could  satisfy  m  iltiple  state 
jurisdictional  niquirements,  and  such 
organizations  v  ould  monitor  markets 
that  have  evolv  id  beyond  state  borders 
and  facilitate  joint  FERC  and  multi-state 
facilities  siting. 

Pennsylvania  Commission  prefers  a 
joint  Federal/ St  ste  approach  toward 
regulating  RTO  siting  approvals, 
expansion,  innovation  and  customer 
service.  Pennsylvania  Commission  notes 
that  a  joint  app  roach  would  resolve  the 
vexing  problem  of  Federal/state 
jurisdictional  lincertainty  and  a  joint 
Federal/state  approach  would  avoid  the 
potential  for  creative  forum  shopping  by 
individual  stakeholders,  who  will 
always  seek  to  past  a  dispute  in 
jurisdictional  t  jrms  so  as  to  dictate  a 
jurisdictioned  r  ssolution  to  the 
perceived  favo:  able  outcome.  A  joint 
Federal/state  a  )proach  has  been  used 
with  success  ii  other  areas,  such  as  the 
Susquehanna  I  iver  Basin  Commission, 
the  Delaware  F  iver  Basin  Commission 
and  the  Joint  P  peline  Office  for  the 
Trans-Alaska  F  ipeline  System. 
Likewise,  the  \  irginia  Commission 
believes  that  tl  ere  is  no  conflict 
between  state  j  oals  and  Commission 
goals  and  that  he  two  levels  of 
government  sh  ould  be  able  to  work 
together  and  a'  'oid  conflict  as  long  as 
both  parties  re  ;ognize  that  the  common 
goal  is  the  public  interest. 

Commission  Conclusion.  We  continue 
to  believe  that  states  have  important 
roles  to  play  ii  RTO  matters.  For 
example,  most  states  must  approve  a 
utility  joining  m  RTO,  and  several 
states  have  rec  uired  their  utilities  to 
tunx  over  theii  transmission  facilities  to 
an  independei  it  transmission  operator. 
Also,  states  myst  approve  the  siting  of 
transmission  fhcilities  that  are  called  for 
in  an  RTO  expansion  plan. 


We  believe,  however,  that  it  is  not 
appropriate  to  try  to  set  out  a  full  set  of 
states'  roles  in  this  Rule.  It  is  difficult, 
and  not  necessary,  to  reach  generic 
conclusions  about  states'  roles  given  the 
diversity  of  possible  RTO  forms  and 
state  authorities.  For  example,  a  state's 
role  may  be  different  for  an  ISO,  transco, 
and  other  organizational  form,  and  it 
may  be  different  for  a  multistate  RTO 
and  a  single-state  RTO.  if  any.  States 
differ  regarding  the  authorities  they 
have  vested  in  their  regulatory  and 
siting  agencies.  Further,  states  differ 
regarding  their  jurisdiction  over 
municipal  and  cooperative  utility 
owners  of  transmission  facilities. 

Regional  interests  forming  an  RTO 
should  consult  with  the  states  about 
what  state  roles  best  fit  the  agencies' 
authorities  and  preferences  and  the 
organizational  form  of  the  RTO.  This 
role  could  vary  from  state  to  state  within 
an  RTO.  Therefore,  this  Rule  takes  a 
flexible  approach  that  allows  states  to 
play  appropriate  roles  in  RTO  matters, 
consistent  with  this  Commission's 
exclusive  responsibilities  and 
authorities  under  the  FPA. 

We  note  that  we  have  discussed  the 
role  of  states  for  particular  RTO 
functions  elsewhere  in  this  Final  Rule. 
Regarding  RTO  formation,  the 
Background  discussion  above  discusses 
'  the  role  that  several  states  played  in 
creating  many  of  the  existing  ISOs.  It 
also  describes  ovu  initial  consultations 
with  state  regulators  on  RTO  formation 
and  our  roles  in  FPA  section  202(a) 
implementation;  in  those  consultations 
we  offered  to  continue  the  RTO  dialogue 
with  states  in  the  futiue.  The  form  of 
consultation  to  be  used  should  be 
decided  based  on  the  issues  and  the 
region  so  we  will  not  endorse  or  reject 
here  any  particular  form  of 
collaboration.  However,  in  the 
Collaborative  Process  discussion  below, 
we  set  out  oiu  plans  to  invite  states  and 
others  to  work  with  us  to  foster  RTO 
formation  beginning  early  next  year. 

In  our  discussion  above  of  the 
Independence  characteristic,  we  discuss 
the  role  of  state  agencies  in  governance, 
making  the  point  that  states  will  play  a 
key  role  in  RTO  formation  and 
development  but  declining  to  specify 
generically  a  state's  role  in  governance. 
Also,  in  our  discussion  above  of  the 
RTO  Plaiming  and  Expansion  function 
we  recognize  the  exclusive  authority  of 
state  and  local  governments  and 
regulatory  agencies  over  the  siting  of 
transmission  facilities,  and  we  include 
in  our  regulations  the  standard  that  an 
RTO  must  accommodate  efforts  by  state 
regulatory  commissions  to  create  multi- 
state  agreements  to  review  and  approve 
new  transmission  facilities. 


8.  Accounting  Issues 

Although  not  discussed  in  the  NOPR. 
EEI  commented  on  some  accoimting 
aspects  of  RTOs.  It  urges  the 
Commission  to  address  two  primary 
accounting  issues  for  RTOs:  (1)  The 
need  to  revise  the  Uniform  System  of 
Accounts  (USofA)  and  related  reports  to 
reflect  new  RTO  and  other  imbundled 
rate  structures;  and  (2)  the  ability  of 
RTOs  to  use  regulatory  accounting. 

a.  Revision  of  the  Uniform  System  of 
Accounts 

Comments.  EEI  contends  that  because 
the  Commission's  USofA  was  developed 
when  utilities'  products  were  bundled 
and  fully  regulated,  it  needs  to  be 
revised  to  support  the  Commission's 
adopted  policies  and  this  proposed  rule. 
EEI  believes  that  with  unbundling  of 
rates,  the  USofA  will  need  to  be  revised 
to  reflect,  among  other  things.^^"  cost 
functionalization  (e.g.,  by  generation, 
transmission,  distribution,  etc.).  EEI  also 
believes  that  the  Commission  should 
specifically  address  the  accounting  to  be 
used  for  RTO  reporting  purposes,  as  the 
cvurent  USofA  was  not  designed  for  use 
by  RTOs.  EEI  states  that  it  is  very 
willing  to  work  with  the  Commission's 
staff  to  address  the  specific  changes  that 
should  be  made  to  the  USofA. 

Commission  Conclusion.  The  Final 
Rule  permits  the  various  regions  to 
select  different  organizational  forms  for 
RTOs.  Oxu-  open  architectiue  structiue 
for  RTOs  permits  applicants  to  select 
the  business  organization  best  suited  to 
the  needs  of  its  members  and  RTO 
participants.  It  would  therefore  be 
difficult  to  prescribe  in  this  proceeding 
specific  changes  to  our  existing  USofA 
that  would  accommodate  the  needs  of 
all  RTOs. 

We  believe  a  better  course  at  this 
junctiue  would  be  to  require  RTOs  to 
conform  their  accounting  to  our  USofA 
(as  have  ISOs)  and  to  submit  questions 
of  doubtful  interpretation  to  the 
Commission  for  individual  or  generic 
rulings  on  particular  transactions, 
events  and  circumstances. 

However,  we  agree  with  EEI's 
observation  that  unbundling  of  utility 
services,  and  other  changes  in  the 
industry  require  the  Commission  to  re- 
examine its  existing  accounting  and 
related  reporting  requirements.  This  is 
true  not  only  for  the  new  types  of 
utilities  that  have  emerged  in  the 
industry  such  as  ISOs,  PXs  and  RTOs, 


'"Another  significant  area  cited  is  whether  the 
Commission  should  modify  its  original  cost 
accounting  requirements  for  property  acquisitions 
to  conform  with  the  evolving  fair  value 
requirements  of  the  Financial  Accounting 
Standards  Board  (FASB).  See  Appendix  1  to  EEI 
Comments  at  11. 
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but  also  for  traditional  public  utilities. 
The  Conunission  staff  has  been  and  will 
continue  to  meet  with  EEI  and  others, 
and  will  continue  its  efforts  to  address 
the  specific  changes  that  may  be  needed 
as  the  industry  restructiues. 

b.  Ability  to  Use  Special  Accounting 

Comments.  EEI  asks  the  Commission 
to  consider  the  impact  of  its  actions  on 
the  ability  of  RTOs  to  use  the  special 
accounting  rules  applicable  to  cost- 
based  rate-regulated  entities. ^^^  EEI 
believes  that  the  ability  to  use  regulated 
accounting  would  be  advantageous  to 
RTOs  and  viewed  favorably  by  the 
investment  community,  ^^o  ggj  urges  the 
Commission  to  structiire  alternative 
ratemaking  methods  (e.g.,  price  and 
revenue  caps,  incentive-based  rates  and 
price  indexing}  to  allow  RTOs  to 
continue  to  use  the  special  accoimting 
of  SFAS  71.  In  this  regard,  EEI  believes 
that  if  the  Commission  decides  it  Is 
advantageous  to  stimulate  the 
establishment  of  RTOs  by  ensuring  that 
all  start-up  costs  are  ultimately 
recovered  through  FERC  jurisdictional 
rates,  it  could  issue  ratemaking  orders 
that  defer  expense  recognition  of  these 
costs,  and  allow  for  future  ratemaking 
recovery.  Similarly,  EEI  luges  the 
Conunission  to  address  the  time  frame 
over  which  software  development  costs 
could  be  recovered  through  rates  and  to 
allow  utilities  to  defer  expense 
recognition  of  such  costs.  To  enhance 
cash  flows  from  operations,  EEI  suggests 
that  the  Conunission  accelerate  the 
amortization  of  all  capitalized  software 
costs.  These  actions,  according  to  EEI, 
would  likely  be  viewed  favorably  by  the 
investment  commiuiity. 

Commission  Conclusion.  RTOs  may 
propose  and  we  are  willing  to  consider 
alternative  ratemaking  methods 
including  proposals  to  delay  rate 
recovery  of  certain  expenses.  We  will 
not  prescribe  any  specific  requirements 
at  this  time  but  allow  RTOs  to  propose 
those  methods  which  are  appropriate  for 
each  RTO's  facts  and  circumstances.  In 


"•The  special  accounting  rules  are  primarily 
contained  in  Statement  of  Financial  Accounting 
Standards  No.  71,  Accounting  for  the  Effects  of 
Certain  Types  of  Regulation  (SFAS  71).  One  of  the 
primary'  accounting  differences  is  the  ability  to 
defer  expense  recognition  of  an  incurred  cost  if  it 
is  probable  that  the  utility  will  recover  that  cost  in 
future  cost-based  regulated  rates. 

'2"  Conversely,  according  to  EEI,  the  inability  of 
an  entity  to  use  SFAS  71  accounting  could  have  an 
adverse  effect  on  earnings,  which  may  be  viewed 
unfavorably  by  investors.  According  to  EEI,  one 
example  would  be  where  the  Commission  approves 
a  rate  levelization  plan  {e.g.,  under  capital  lease 
transactions)  under  which  rate  recovery  of  certain 
costs  would  be  deferred  until  future  years.  If  a 
utility  could  not  defer  expense  recognition  of  such 
costs,  earnings  would  be  depressed  in  the  early 
years  of  the  levelization  plan. 


this  regard,  we  intend  to  take  a  flexible 
regulatory  approach  toward  approving 
RTO  rate  design  proposals  and  strive  to 
include  adequate  information  in  our  rate 
orders  on  the  appropriate  accounting 
treatments. 

9.  Market  Design  Lessons 

We  expect  that  bid-based  markets  will 
be  a  central  feature  in  many  RTO 
proposals.  To  date,  the  Commission  has 
analyzed  eind  approved,  with  various 
modifications,  bid-based  market  designs 
for  foiu  ISOs.  The  purpose  of  this 
section  is  to  siunmarize  the  lessons 
learned  from  these  real-world  market 
experiments.  The  siunmary  provided 
below  is  not  intended  to  favor  one 
market  design  over  another,  but  is 
intended  to  assist  RTOs  in  evaluating 
existing  market  designs  and  meeting  the 
deadlines  set  forth  in  this  rule.^^i 

Cal  ISO,  PJM  and  ISO-NE  have  had 
operational  experience  with  their 
respective  market  designs.  For  the  most 
part  the  markets  operated  by  these  ISOs 
have  fimctioned  well,  and  they  have  not 
experienced  many  of  the  problems 
encoimtered  in  the  bilateral  markets  in 
the  Midwest  and  the  Southeast.  ^22 
However,  each  of  the  operational  ISOs 
has  encoiuitered  some  market  design 
problems  that  have  resulted  in 
unexpected  or  undesirable  market 
outcomes.^23  These  outcomes  have  led 
some  ISOs  to  file  many  market  design 
changes  and  requests  for  temporary 
remedies  or  protections  until  permanent 
design  changes  can  be  implemented.^24 

a.  Midtiple  Product  Markets 

The  bid-based  markets  that  we  have 
approved  to  date  are  premised  on  the 
assiunption  that  acceptance  of  volimtary 
supply  and  demand  bids  which 
maximize  overall  net  benefits  will  also 
maximize  efficiency.  Each  approved  ISO 
design  employs  some  bid-based 
mechanism  to  ramp  resources  up  and 
down  to  balance  the  system,  manage 
congestion,  and  to  supply  some 
ancillary  services.  Employing  bids  that 


'2'  The  Commission  has  already  given 
considerable  guidance  on  numerous  market  design 
issues  in  a  number  of  orders.  See  Pennsylvania-New 
Jersey-Maryland  Interconnection,  L.L.C..  81  FERC 
1 61,257  (1997);  Central  Hudson  Gas  &  Electric 
Corp.,  et  al.  86  FERC  1 61.062  (1999);  New  England 
Power  Pool,  et  al.  87  FERC  1 61,045  (1999);  AES 
Redondo  Beach,  et  ai.  87  FERC  1  61,208  (1999). 

^^^  See  Staff  Report  to  the  Federal  Energy 
Regulatory  Commission  on  the  Causes  of  Wholesale 
Electric  Pricing  Abnormalities  in  the  Midwest 
During  June  1998  (September  28,  1998). 

"3  The  NY  ISO  has  had  little  operational 
experience  with  the  particulars  of  its  markets 
design. 

'"  See  New  England  Power  Pool,  et  al.,  87  FERC 
1 61,055  (1999);  AES  Redondo  Beach,  et  al..  87 
FERC  61,208  (1999);  New  York  Independent  System 
Operator,  Inc.  et  al.,  88  FERC  1 61,228  (1999). 


indicate  a  generator's  wilUngness  to  be 
ramped  down,  ramped  up,  or  placed  in 
reserve  is  an  economic  way  to  balance 
the  system,  manage  congestion  and 
maintain  appropriate  reserves,  both  in 
real  time  and  in  any  day-ahead  markets. 
However,  if  more  than  one  product  is 
being  sold  in  the  same  temporal 
market, ^25  efficiency  is  maximized 
when  arbitrage  opportimities  reflected 
in  the  bids  are  exhausted  (i.e.,  after  the 
RTO's  markets  have  cleared,  no 
technically  qualified  market  participant 
woidd  have  preferred  to  be  in  another 
of  the  RTO's  markets).  In  addition, 
efficient  bid-based  markets  elicit  prices 
that  are  consistent  with  technical  and 
cost  requirements. ^^^  For  example,  a 
situation  where  generating  units  are 
paid  more  for  not  generating  than  for 
generating  as  has  happened  in  ISO-NE 
and  the  Cal  ISO  may  be  an  indication  of 
an  inefficient  market.  ^^^ 

b.  Physical  Feasibility 

Proper  design  of  the  market  clearing 
procedures  ensures  that  prices  balance 
the  supply  and  demand  for  energy,  and 
all  transactions,  in  the  aggregate,  are 
physically  feasible  with  appropriate 
levels  of  reserves.  Some  market  designs 
have  allowed  ISOs  to  accept  schedules 
that  have  not  been  physically  feasible 
[e.g.,  Cal  ISO),  while  other  ISO  market 
designs  include  mechanisms  to  ensure 
the  physical  feasibiUty  of  transactions 
(e.g..  the  NY  ISO  and  PJM).  Some  ISOs 
have  encountered  instances  where 
transmission  constraints  have  prevented 
the  use  of  needed  reserves, ^^e  ajjj  ^g 
is  inconsistent  with  the  operator's 
obligation  to  make  certain  that  reserve 
requirements  are  met  and  that  reserves, 
along  with  necessary  transmission,  are 
available  to*respond  appropriately  to 
contingencies. 


''*  For  example,  energy  and  operating  reserve 
products  may  be  offered  in  real-time. 

'26  One  would  expect  that  services  with  more 
stringent  technical  requirements  ordinarily  have 
higher  costs  for  providing  those  services.  The  prices 
of  these  services  should  reflect  the  costs.  For 
example,  spinning  reserves  have  more  stringent 
requirements  and  would  be  expected  to  command 
a  higher  price  than  non-spinning  reserves. 

^"  See  Report  of  the  Market  Surveillance 
Committee  of  the  California  Independent  System 
Operator,  October  18. 1999  (MSC  October  Report). 
Both  ISOs  have  seen  prices  for  services  such  as  non- 
spinning  reserve  products,  which  do  not  require  a 
unit  to  be  running,  higher  than  the  energy  price. 
Also,  according  to  the  Market  Surveillance 
Committee  (MSC)  of  the  Cal  ISO,  market 
participants  have  an  incentive  to  submit  schedules 
that  will  cause  congestion  so  that  their  units  can  be 
called  upon  to  relieve  the  congestion  and  receive 
payments  for  not  generating  that  are  greater  than 
payments  received  for  generating. 

'«  See  MSC  October  Report,  at  67,  74-75. 
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c.  Access  to  Re4l-Time  Balemcing 
Market 

Real-time  bal  mcing  refers  to  the 
moment-to-moi  aent  matching  of  loads 
and  generation  on  a  system- wide  basis. 
Real-time  balan  cing  is  usually  achieved 
through  the  dir^t  control  of  select 
generators  (andi  in  some  cases,  loads) 
that  increase  ordecrease  their  output  (or 
consumption  in  the  case  of  loads)  in 
response  to  instructions  from  the  system 
operator.  Over  ^e  last  several  yeeirs,  the 
Commission  has  seen  an  increasing  use 
by  system  open  itors  of  market 
mechanisms  th»t  rely  on  bids  from 
generators  to  achieve,  overall,  real-time 
balancing.  In  okler  to  maintain  system 
balance,  the  operator  also  manages 
congestion  while  maintaining  the 
appropriate  level  of  reserves.  It  is 
expected  that  any  RTO  balancing 
markets  will  be  available  to  all  grid 
users,  i.e.,  inch  ding  individual  grid 
users  that  engage  in  bilateral 
transactions.  T%e  fact  that  the  overall 
system  must  bei  in  balance  moment-to- 
moment  does  not  mean  that  there  must 
be  a  moment-to-moment  balance 
between  the  specific  load  and  resources 
involved  in  inqividual  bilateral 
transactions.  N^aking  a  real-time 
balancing  market  available  to  all  grid 
users  ensures  that  all  users  are  treated 
equally  for  purposes  of  settling  their 
individual  imbalances.  The  four 
operating  ISOs  approved  by  the 
Commission  already  operate  such 
markets. 

d.  Market  Parti  :ipation 

Markets  are  iiost  efficient  when 
generators  and  loads,  whether  internal 
or  external  to  the  RTO,  are  allowed  full 
and  flexible  participation  in  the 
markets.  Whilej  generators  and  loads 
have  the  optioii  to  choose  between 
participating  in  any  RTO-facilitated 
markets  or  othir  markets,  the  RTO  must 
have  generation  and  ancillary  service 
quantity  infon»ation,  and  any  necessary 
technical  inforination,  from  self- 
schedulers  in  order  to  balance  the 
system  and  ensure  reliabiUty.  This 
allows  bilateral  and  forward  financial 
markets  and  independent  PX  markets  to 
co-exist  and  cg  mplement  RTO  physical 
markets.  Partic  [pants  that  self-schedule 
would  be  expe  ::ted  to  pay  for  the  costs 
that  they  impo  je  on  the  physical  system 
at  market  price  s  and  be  paid  for  the 
benefits  that  tt  ey  supply  to  the  physical 
system  at  marnet  prices. ^^9 

UnnecessarM  constraints  on  the 
imports  of  sen  ices  can  lead  to  increases 


'"Costs  and 
schedules  are  coi 
transaction  or  coi 
makes  possible 


in  price  volatility  due  to  thin 
markets. 73°  Allowing  exports  will  give 
generators  flexibility  to  take  advantage 
of  opportunities  outside  of  the  RTO 
boundaries,  while  allowing  load  serving 
entities  external  to  the  RTO  a  chance  to 
purchase  services.  Broadening  market 
participation  deepens  the  market  and 
enhances  overall  efficiency. 

e.  Demand-Side  Bidding 

Existing  ISO  markets  offer  generators 
flexible  participation,  but  they  often  do 
not  offer  customers  demand-side 
bidding  options.  Demand-side  bidding 
is  desirable  to  the  extent  it  is  technically 
feasible,  because  without  it,  demand 
response  decreases  and  market  power  is 
easier  to  exercise.'^*^  The  availability  of 
price  responsive  demand  also  reduces 
price  volatility  in  the  markets. 

f.  Bidding  Rules 

A  market  that  provides  the  flexibility 
for  all  generators  to  bid  a  reasonable 
approximation  of  the  costs  they  incur 
including  start-up,  minimum  load, 
energy,  and  ramping  costs  will  be 
efficient.  Whether  it  is  cost-effective  to 
start  up  a  generator  and  make  it 
available  for  dispatch  depends  on  the 
prices  and  scheduled  quantities  over  the 
multiple  hours  and  services  for  which 
the  generator  is  committed,  not  on  the 
prices  in  any  single  hour  or  for  any 
single  service.  Allowing  participants  to 
bid  these  costs  helps  provide  for  a  more 
efficient  dispatch  of  generating  units  to 
meet  load  and  other  services,  because  it 
allows  the  start-up  decisions  underljdng 
the  dispatch  schedules  to  be  based  on 
prices  and  quantities  for  a  period  greater 
than  a  single  hoiu.  Not  permitting  start- 
up and  minimum  load  bids  can  reduce 
efficiency  because  the  decision  to  start 
up  and  dispatch  generators  is  made 
separately  for  each  hour,  resulting  in 
start  up  decisions  that  can  cause  losses 
for  generators.  Also,  when  the  start-up 
and  minimum  load  bids  are  submitted 
along  with  minimum  nm  and  down 
times,  generators  are  ensured  that  they 
will  not  be  dispatched  in  a  way  that  is 
physically  damaging  to  the  unit. 

g.  Transaction  Costs  and  Risk 

Transaction  costs  associated  with 
participation  in  well  functioning  RTO 
markets  should  be  low,  and  market 
participation  shoiUd  involve  no 
unnecessary  risks.  For  example,  in 
sequentially  clearing  markets,  bidders 


bei  efits  associated  with  self- 
n(  Bstion  costs  created  by  the 
nj  estion  relief  that  the  transaction 


'^"Thin  markets  refers  to  a  situation  in  which  the 
amount  bid  into  the  market  is  either  not  enough  to 
match  demand,  or  just  enough  to  match  demand. 

'^'  The  flexibility  of  demand-side  bidding  may  be 
limited  unless  real-time  meters  are  installed. 
Otherwise,  demand-side  bidding  can  simply  take 
the  form  of  interruptible  load. 


are  exposed  to  the  risk  that  they  may  be 
chosen  in  one  of  the  markets  that  clears 
first,  yet  would  have  preferred  to  have 
been  chosen  in  a  market  that  cleared 
later.  In  order  to  hedge  against  such 
risks,  bidders  may  undertake  expensive 
and  time  consuming  bid  preparation 
strategies  to  decrease  the  likelihood  that 
such  profitable  opportimities  would  be 
missed. 

h.  Price  Recalculations 

In  some  instances,  it  may  be  necessary 
to  post  prices  on  a  preliminary  basis 
while  the  final  price  calculations  are 
verified.  For  example,  in  ISO-NE,  the 
computer  algorithms  generate  new 
dispatch  points  every  five  minutes,  and 
preliminary  market  clearing  prices  are 
based  on  these  dispatch  algorithms. 
However,  the  actual  dispatch 
instructions  Jire  issued  manually.  In 
circumstances  where  time  does  not 
permit  all  changes  in  dispatch  to  be 
communicated  and  effected  through 
manual  processes  in  a  timely  maimer, 
the  market  clearing  price  resulting  frtjm 
the  computer  algorithm  must  be 
adjusted  to  reflect  the  actual  dispatch  in 
the  hoiu.732  vvhile  an  RTO  must  ensure 
that  the  final  market  clearing  prices  are 
correct,  market  clearing  procedures 
should  minimize  price  recalculations. 
Also,  any  price  recalculation  should  be 
done  quickly.  Otherwise,  market 
participants  could  incur  large 
transaction  costs  in  attempts  to  hedge 
against  such  risk.  Risk  exposme  can  be 
further  reduced  if  market  participants 
can  engage  in  bilateral  tremsactions,  or 
participate  in  other  markets,  to  lock  in 
prices  prior  to  participating  in  the  RTO- 
facilitated  markets. 

i.  Multi-Settlement  Markets 

Multi-settlement  markets  may  involve 
a  day-ahead  and  real-time  market.  For 
real-time  markets,  prices  are  determined 
by  real-time  dispatch  quantities,  and 
deviations  from  day-ahead  schedules 
are  priced  at  the  real-time  price.  When 
day-ahead  schedules  are  financially 
binding,  they  are  financial  commitments 
subject  to  payments  for  deviations  at  the 
real-time  price.  If  market  participants 
adhere  to  day-£ihead  schedules,  they 
need  not  participate  in  the  real-time 
markets.  If  needed  for  reliability,  bids 
need  to  be  physically  binding  and  may 
be  subject  to  Commission-approved 
penalties  for  failure  to  adhere  to  the  bid. 
Without  financially  binding 
commitments  in  the  day-ahead  market, 
the  riskiness  of  market  participation 


'^2  See  ISO  New  England,  Internal  Review  of 
Operations,  June  7-8, 1999,  Report  issued  August 
20, 1999.  Electronic  dispatch  is  under  consideration 
in  ISO-NE. 
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increases  since  the  day-ahead  bids 
could  be  changed  before  real-time 
dispatch.  If  bids  for  ancillary  services 
are  accepted,  the  accepted  capacity 
must  be  physically  ready  to  meet 
reliability  commitments  when  called 
upon.  The  lack  of  a  physical  capacity 
commitment  has  been  a  problem  in 
some  ISOs. 

j.  Preventing  Abusive  Market  Power 

An  efficient  market  design  does  not 
favor  market  participants  that  have  the 
potential  to  exercise  market  power  and 
minimizes  the  incentives  for  market 
participants  to  engage  in  abuse  of 
market  power.  For  example,  since  large 
players  are  more  likely  to  cause  market 
power  problems,  a  market  design  that 
favors  large  players  [e.g.,  portfolio 
bidding  ^33)  may  create  an  incentive  for 
consolidation  and  residting  market 
power  problems.  Fewer  restrictions  on 
imports  of  services  will  help  guard 
against  thin  markets,  which  in  turn  will 
help  mitigate  market  power.  ISO's  have 
experienced  problems  with  thin 
markets,  and  easing  restrictions  on 
imports  should  help. ''3''  Also,  artificially 
segmenting  a  product  market  into 
separate  geographic  markets  for  the 
same  product  can  also  create  additional 
price  volatility  and  opportunities  for  the 
exercise  of  market  power.^^s 

If  market  participants  are  allowed  to 
submit  bids  which  can  then  be  changed 
before  financial  settlements  are 
completed,  these  non-binding  bids  can 
be  used  as  a  signaling  device  to  facilitate 
collusive  behavior. 

k.  Market  Information  and  Market 
Monitoring 

One  property  of  an  efficient  market 
has  mcuket  clearing  prices  and 
quantities  being  made  available 
inunediately.  This  information  enables 
market  participants  and  potential  future 
market  participants  to  assess  the  market 
and  plan  their  businesses  efficiently.  It 
will  also  allow  market  participants  to 
spot  errors  in  the  market  clearing 
process  and  get  them  corrected. 

Disclosure  of  individual  bids  could  be 
made  eventually,  but  not  immediately. 
Such  disclosiues  will  allow  detection  of 
market  design  and  implementation 


^"  Portfolio  bidding  refers  to  bids  that  aggregate 
all  generating  units  under  the  same  ownership.  This 
is  in  contrast  to  generation  owners  bidding  in  each 
unit  separately. 

'"  Report  of  the  Market  Surveillance  Conunittee 
of  the  California  Independent  System  Operator, 
August  19, 1998  at  35-36  (MSC  August  Report). 

'35  The  Cal  ISO  at  one  time  segmented  their 
product  markets  into  separate  geographic  markets 
that  corresponded  to  the  defined  congestion  zones 
even  when  no  congestion  existed.  It  has  since 
reformed  this  practice.  See  MSC  August  Report,  at 
32-33. 


flaws,  and  allow  study  of  the  market  by 
independent  analysts  and  market 
participants.  It  may  lead  to  the  exposure 
of  the  exercise  of  market  power.  To 
detect  the  withholding  of  capacity,  a 
simple  screen  is  to  provide  the  output, 
reserve  quantities,  and  maximum 
capacity  of  each  generator.  Immediate 
disclosiue  of  individual  bids  is 
imdesirable  because  it  might  facilitate 
collusion  by  the  market  participants.  It 
also  might  afiect  the  bids  of  market 
participants  who  wish  to  keep  their 
costs  confidential.  However,  after  six 
months  or  a  year,  the  information  on 
individual  bids  has  essentially  no  value 
for  collusion  and  discloses  Uttle  new 
information  about  any  bidder's  current 
costs.  Nonetheless,  the  information's 
value  for  market  monitoring  remains 
high."6 

1.  Prices  and  Cost  Averaging 

Market  designs  that  base  prices  on  the 
averaging  or  socialization  of  costs,'^? 
may  distort  consumption,  production, 
and  investment  decisions  and 
ultimately  lead  to  economically 
inefficient  outcomes.  Where  possible 
and  cost  effective,  cost  causality 
principles  can  be  used  to  price  services 
and  eliminate  averaging.  ^^8 

For  example,  in  some  congestion 

management  mechanisms,  the  cost  of 

alleviating  congestion  is  spread  over  all 

loads.  This  scheme  could  have  some 

generators  creating  monetary  benefits 

for  other  generators.  In  addition,  it 

could  lead  to  over-consumption  of 

power  by  some  loads  and  under- 

consiunption  by  other  loads.  Moreover, 

such  averaging  mechanisms  for 

congestion  management  do  not  send  the 

correct  price  signals  for  the  location  of 

new  generation,  thus  leading  to 

problems  with  long-term 
imphcations.^39 

Moreover,  if  pass-throughs  or  uplift 
charges  are  paid  by  all  load  to  ensiu^ 
bid-cost  recovery,  as  in  some  approved 
ISO  market  designs,  it  may  be 
appropriate  to  couple  these  pricing 
mechanisms  with  incentive  mechanisms 
for  the  RTO  to  control  them. 


''"The  Commission  approved  the  disclosure  of 
bid  information  in  the  following  orders.  See  PJM 
Interconnection,  C.L.C..  86  FERC 1 61,247  at  61,890, 
order  on  reh'g,  88  FERC  161,274  (1999);  Central 
Hudson  Gas  &  Electric  Corp.  et  al.  86  FERC  1 61,062 
at  61,204,  order  on  reh'g,  88  FERC  161,138  (1999). 

737  Socialization  of  costs  means  that  costs  that 
could  be  assigned  to  a  particular  market 
participant(s)  are  instead  spread  over  all 
participants  regardless  of  whether  or  not  they 
caused  the  costs. 

738  While  it  is  desirable  from  an  efficiency 
standpoint  to  eliminate  the  averaging  of  costs,  the 
costs  associated  with  calculating  cost  causation  in 
some  instances  could  be  shown  to  outweigh  the 
benefits  of  eliminating  averaging. 

739  MSC  October  Report,  at  112. 


I.  Collaborative  Process 

The  Commission  proposed  a  regional 
collaborative  process  to  facilitate  the 
creation  of  RTOs.  State  commissions 
had  encouraged  the  Commission  to 
sponsor  activities  in  each  region  of  the 
country  that  will  bring  together 
representatives  of  public  and  private 
electric  utilities,  state  regulators, 
consumer  groups,  representatives  from 
Canada  or  Mexico,  as  appropriate,  and 
any  other  interested  parties  that  need  to 
be  part  of  such  a  process.  The 
Commission  proposed  that  regional 
workshops  be  held  after  the  Final  Rule 
is  issued  to  determine  what,  if  any, 
impediments  exist  to  the  formation  of 
RTOs  in  a  particular  region  and  how  the 
Commission  staff  could  help  to 
overcome  those  impediments.  Staff 
resoiu-ces  that  will  be  available  for  the 
collaborative  process  include  technical 
staff,  dispute  resolution  staff,  and  any 
other  staff  assistance  that  would  be 
beneficial. 

Comments.  Almost  all  conunenters 

support  the  Commission's  collaborative 

proposal.  Of  the  49  comments  that 

addressed  this  issue,  47  are  generally 

supportive.  These  commenters  include  a 

number  of  state  commissions.^*"  In 

addition,  NARUC  supports  the 

continuation  of  a  "dynamic  process 

requiring  continuing  dialogue  between 

FERC  and  the  states."  A  number  of 

public  power  entities  also  support  the 

process.^*'  Numerous  Canadian  entities 

also  filed  comments  regarding  the 

usefulness  of-a  collaborative  process  for 

the  international  aspects  of  RTO 
formation.  ^^2 

Only  Florida  Commission  and  CP&L 
are  not  fully  supportive.  Florida 
Commission  suggests  that  FERC 
collaboration  will  not  work  in  Florida 
but  may  work  in  other  regions  of  the 
country.  CP&L  is  not  supportive  because 
the  collaborative  process  could  be  used 
by  the  Commission  "as  a  means  of 
forcing  utilities  to  develop  RTO 
proposals  on  the  Commission's 
timetable"  which  results  in  the 
Commission  "being  disingenuous  when 
it  describes  its  RTO  policy  as 
'volimtary'."  Otherwise,  CP&L  believes 
the  conferences  will  only  serve  as  an 
opportimity  for  participants  to 
"posture"  and  that  Umited  Commission 
resources  should  not  be  used  for 


7*°  See.  e.g.,  Nine  Commissions.  Illinois 
Commission,  Indiana  Commission,  Michigan 
Commission.  Montana  Commission,  Nevada 
Commission,  SoutbCarolina Commission, 
Wisconsin  Commission  and  Wyoming  Commission. 

7«>  See,  e.g.,  APPA,  NRECA,  CMUA,  SRP, 
Snohomish,  Seattle,  RUS,  East  Texas  Cooperatives, 
IMEA,  and  Arkansas  Cities. 

7*'  See,  e.g..  Powerex,  BC  Hydro  and  Canada 
DNR. 
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meetings  that  "a  re  not  Ukely  to  produce 
positive  results.  ' 

Specific  comi  lents  about  the 
collaborative  pn  )cess  address  three  basic 
issues:  inclusive  ness,  process  and 
procedures,  and  outcomes. 

Inclusiveness  The  NOPR  stated  that 
"the  Commissio  a  expects  public 
utilities  and  noi  -public  utilities,  in 
coordination  wi  th  appropriate  state 
officials,  and  afjBCted  interest  groups  in 
a  region  to  fullyjparticipate  in  working 
to  develop  an  RTO."  It  further  stated 
that  the  regional  pubhc  workshops  will 
be  convened  in  tooperation  with  the 
affected  state  omcisils  and  that 
transmission  owners  and  operators  will 
be  invited. 

Many  commenters  advocate  an  open 
collaborative  process  that  would 
include  a  hill  complement  of 
participants.  They  suggest  that  the 
regional  meetings  include 
representatives  bf  all  stakeholders,  for- 
profit  transmission  companies,  not-for- 
profit  transmission  entities,  state 
regulators,  state' legislators,  state 
Governors,  stata  energy  officials,  state 
and  non-state  consumer  advocates,  state 
economic  and  environmental  regulators, 
environmental  i  iction  interests  and 
public  power/municipals.  Some 
commenters  indicate  that  in  certain 
regional  efforts  to  form  an  RTO,  the 
deliberations  have  excluded  key 
interests  and,  a^  a  result,  the  outcomes 
were  not  widely  supported.  For 
example,  PJM/NEPCXDL  Customers  note 
with  respect  to  iie  PJM  formation 
process  that  "[Ci]nly  after  all 
stakeholders  w(  re  included  in 
organizational  ( iiscussions  was  true 
progress  made  I  oward  implementing  an 
ISO  that  adequ!  tely  addresses  all 
parties'  needs."  PNGC  states  that  "(Hf 
other  users  do  i  lOt  have  a  seat  at  the 
table  while  mei  chant  functions  do, 
obviously  a  levi  si  playing  field  is  not 
created."  New  Orleans  cites  Entergy 's 
"failure  to  even  attempt  to  build  a 
regional  conser  sus  concerning  its 
transco  as  a  rea  >on  that  inclusive 
regional  conferences  are  needed." 

Process  and  Procedures.  Commenters 
raise  a  number  pf  questions  regarding 
the  collaboratiM  e  process  and 
specifically  wim  respect  to  the  regional 
public  workshc  ps.  Many  commenters 
support  the  us«  /availability  of  the 
Commission's '.  )ispute  Resolution 
Service  (DRS)  <  taff  or  the  use  of  outside 
facilitators.  Soi  ae  conunenters  request 
that  the  Comm  ssion  clarify  that  the 
meetings  will  he  open  meetings  that  can 
be  attended  by  any  person.  Several 
commenters  ur  le  the  Commission  to 
take  the  cost  ai  d  travel  time  to  attend 
meetings  into  a  ccount  in  planning  the 
regional  public  workshops.  Some 


specific  locations  are  suggested  for  sites 
for  the  regional  workshops:  New 
Orleans,  Minneapohs/St.  Paul,  and 
Seattle  or  Portland. 

Several  commenters  suggest  that  the 
collaborative  process  begin  prior  to 
spring  2000  in  at  least  one  region  of  the 
coimtry — the  Upper  Midwest. 
Commenters  suggest  that  there  is  no 
need  to  wait  and  that  the  region  would 
benefit  by  immediate  assistance  from 
Commission  staff  as  described  in  the 
NOPR. 

Some  commenters  ask  the 
Commission  to  be  mindful  that  the 
number  of  regional  meetings  scheduled 
may  not  only  be  costly  but  improductive 
as  well.  Two  commenters  specifically 
say  that  we  must  not  allow  the  "death 
by  meetings"  syndrome  to  be  realized. 
Some  interests  may  want  to  stall  RTO 
formation  by  promoting  an  "endless" 
series  of  meetings  that  are  not 
productive  but  are  designed  to 
"preserve  the  status  quo."  A  few 
commenters  suggest  that  the  role  of 
Commission  staff  at  the  regional  events 
should  not  be  that  of  meeting  referee  but 
primarily  to  provide  policy  guidance  on 
key  RTO  issues  and  proposals.  NRECA 
proposes  the  creation  of  several 
Commission  staff  teams  to  "facilitate 
amd  informally  monitor  each  RTO 
formation  process"  and  provide 
"neutral  guidance"  in  the  regions.  Some 
commenters  ask  that  the  Commission 
establish  procedural  rules  in  writing  in 
advance  of  the  regional  workshops  so 
that  all  parties  will  know  and 
understand  the  rules  prior  to  the 
meetings.  Some  commenters  also 
request  that  all  reports,  information  and 
data  produced  for  the  meetings  be 
readily  available  to  all  participants. 

Outcomes.  The  Project  Groups  suggest 
that  the  Commission  should  "clearly 
delineate  the  substamtive  results 
expected"  from  the  collaborative 
process.  They  suggest  that  collaboration 
progress  reports  be  filed  with  the 
Commission  and  that  "work  products" 
be  required,  including:  (1)  Identification 
of  RTO  boundaries;  (2)  a  hst  of  all 
transmission  owners  and  facilities  in  the 
region;  (3)  a  draift  operating  agreement; 
(4)  a  draft  governance  structure  and 
bylaws;  (5)  proposed  operating 
protocols;  (6)  a  proposed  budget/ 
financial  structure;  (7)  a  draft  tariff;  and 
(8)  how  the  proposals  meet  the 
Commission's  guidelines,  including  a 
timetable. 

Commission  Conclusion.  A  key 
element  of  this  Final  Rule  is  our 
commitment  to  the  iise  of  the 
collaborative  process  to  assist  in  the 
voluntary  formation  of  RTOs.  By 
collaborative  process,  we  mean  a 
process  whereby  transmission  owners, 


market  participants,  interest  groups,  and 
governmental  officials  cam  attempt  to 
reach  mutual  agreement  on  how  best  to 
establish  RTOs  in  their  respective 
regions.  We  reiterate  our  commitment  of 
Commission  staff  resources,  to  the 
extent  possible,  to  assist  parties  in 
developing  RTO  proposals. 

We  are  encouraged  that  state 
Commissions,  public  utilities,  public 
power  entities  and  cooperative  utilities, 
power  marketing  interests,  and 
consumer  and  environmental  groups 
support  the  use  of  a  collaborative 
process.  We  are  further  encouraged  that 
efforts  to  develop  RTOs  continue  in  the 
West  and  Midwest,  amd  that  other  areas 
are  reviewing  the  potential  benefits  of 
RTOs  in  their  respective  areas.  We 
believe  that  this  represents  a  growing 
recognition  throughout  the  nation  that 
RTOs  will  improve  competition  in 
electric  markets  and  enhance  the 
reliability  of  the  nation's  electric  grid. 

We  welcome  paurticipation  in  the  RTO 
collaborative  process  by  our  sovereign 
neighbors,  Canada  and  Mexico.  We 
believe  that  it  is  in  our  mutual  best 
interest  to  have  electricity  flow 
efficiently  and  economically  across  our 
international  boundaries.  We  pledge  to 
continue  to  work  cooperatively  with 
officials  from  Canada  and  Mexico  to 
encourage  the  operation  and 
improvement  of  an  international  electric 
system  that  benefits  all  consumers. 

The  Commission  believes  that  the 
collaborative  process  must 
accommodate  the  fact  that  different 
regions  of  the  country  are  in  different 
stages  of  RTO  formation  and  must  be 
flexible  enough  to  allow  for  these 
differences.  Therefore,  we  will  initiate 
the  collaborative  process  with  a  series  of 
five  workshops  in  the  Spring  of  2000. 
The  primary  objective  of  each  workshop 
will  be  to  develop  a  consensus 
agreement  by  regional  participants 
establishing  a  strategic  process  and  a 
schedule  for  any  further  collaboration. 
The  appropriate  collaboration  process 
will  depend  on  whether  the  region  is 
considering  formation  of  an  ISO, 
transco,  or  other  form  of  RTO.  To 
achieve  this  objective,  participants  will 
share  information  about  the  status  of 
RTOs  or  RTO  proposals  in  the  region, 
identify  impediments  to  RTO  formation 
in  the  area,  explore  which  process(es) 
could  most  expeditiously  advance 
agreements  on  RTO  formation,  and 
determine  what  role(s),  if  amy. 
Commission  staff  should  play  in 
advancing  discussions  in  each  region. 
One  result  of  these  discussions  may  be 
regional  decisions  that  more  than  one 
RTO  would  be  appropriate  in  the  area 
encompassed  by  participants  at  the 
workshop.  Therefore,  the  collaborative 
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processes  that  follow  the  various 
workshops  may  differ  significantly.  This 
includes  possible  variations  in  the  role 
that  will  be  played  by  Commission  staff 
in  each  RTO  formation  effort. 

The  Commission  believes  that 
regional  workshops  in  the  Spring  of 
2000  will  expedite  the  RTO  formation 
process.  In  selecting  locations  for  the 
initial  Spring  2000  workshops,  we 
recognize  trends  in  the  broader 
regionalization  of  the  nation's  electric 
system.  We  also  consider  the  pvolving 
electric  markets  as  well  as  the 
configuration  of  the  regional  grid.  We 
emphasize  that  the  selection  of  locations 
for  initial  workshops  is  not  to  indicate 
a  preference  for  specific  RTO 
boundaries,  but  to  provide  convenient 
workshop  locations.  With  these 
considerations  in  mind,  we  designate 
the  following  workshop  locations. 
Parties  may  attend  more  than  one 
regional  workshop.  We  expect  all 
transmission  owners  to  attend  at  least 
one  workshop. 

Workshops  will  be  held  in  the 
following  cities  in  February,  Marcb  or 
April,  2000: 

1.  Philadelphia,  Pennsylvania 

2.  Cincinnati,  Ohio 

3.  Atlanta,  Georgia 

4.  Kansas  City,  Missouri 

5.  Las  Vegas,  Nevada 
Workshops  are  expected  to  last  for 

two  days.  Additional  information  about 
the  regional  workshops  will  be  provided 
in  January  2000. 

At  the  request  of  parties,  the 
Commission  staff  may  play  a  role  in  the 
formation  of  RTOs.  Commission  staff 
will  convene  the  regional  RTO 
workshops  and  provide  policy  and 
technical  guidance  consistent  with  this 
rule.  The  Commission  will  supply 
meeting  space  for  the  five  initial  Spring 
2000  workshops.  Regional  participants 
are  expected  to  bear  the  costs  of 
collaborative  meetings  after  the  initial 
five  workshops.  Commission  staff  time 
and  staff  travel  expenses  will  be 
provided  as  resoiuces  allow. 

We  believe  that  it  is  critical  to  make 
the  Spring  2000  Workshop  phase  of  the 
collaborative  process  open  to  all 
interested  parties.  In  order  to  promote 
an  open  process,  we  will  provide  public 
notice  of  Spring  2000  Workshop  events 
to  allow  all  interested  parties  to  attend. 
We  shall  also  make  available  agenda^ 
and  procedural  rules  to  all  parties  in 
advance  of  the  regional  workshops. 
Agendas  may  vary  from  one  workshop 
to  another. 

The  Spring  2000  Workshops  represent 
the  initial  step  of  the  collaborative 
process.  We  expect  that  other  meetings 
will  be  convened  following  the 


workshops  by  parties  in  each  region  to 
bring  the  parties  together  to  form  an 
RTO  in  each  region.  Commission  staff 
may  also  convene  additional  meetings  if 
this  would  help  RTO  formation.  The 
post-workshop  meetings  of  parties  in 
regions  may  be  held  with  or  without 
Commission  staff  participation.  We  will 
make  available  the  Commission's 
Alternative  Dispute  Resolution  staff 
upon  the  request  of  an  RTO  group  in 
formation.  At  the  request  of  such  a 
group,  independent  private  professional 
facihtation  services  may  \^  arranged  by 
Commission  staff  and  must  be 
sponsored  by  the  parties  within  the 
region.  As  needed  and  requested  by 
parties  forming  an  RTO  in  a  region. 
Commission  staff  members  will  be 
available  to  act  as  settlement  judges, 
mediators,  facilitators  or  observers. 

We  believe  that  the  best  interests  of 
the  nation's  electric  consiuners  will  be 
served  by  the  formation  of  RTOs. 
Therefore,  we  encoiuage  parties  to 
establish  strategic  schedules  at  the 
Spring  2000  Workshops  and  to  convene 
subsequent  meetings  with  the  goal  of 
forming  an  RTO  expeditiously. 
Commission  staff  will  monitor  progress 
with  respect  to  the  results  or  outcomes 
in  each  region. 

We  expect  that,  following  the  initial 
Commission-sponsored  workshops, 
parties  in  each  region  will  work 
collaboratively  to  identify  the 
appropriate  RTO  regions,  identify  all 
transmission  owners  and  facilities  in 
each  region,  and  develop  a  timely 
application  in  accordance  with  the  Final 
Rule. 

We  have  designated  James  Apperson 
of  the  Commission  Staff  to  serve  as  the 
collaborative  process  contact.  He  may  be 
contacted  at  (202)  219-2962  with  any 
questions  or  comments  about  the  RTO 
collaborative  process. 

/.  Implementation  Issues 

1.  Filing  Requirements 

In  the  NOPR,  the  Commission 
proposed  that  all  public  utilities  that 
own,  operate  or  control  interstate 
transmission  facilities  (except  those 
aheady  participating  in  a  regional 
transmission  entity  in  conformance  with 
the  eleven  ISO  principles  enumerated  in 
Order  No.  888)  must  file  with  the 
Commission  by  October  15,  2000  either 
(1)  a  proposal  to  participate  in  an  RTO 
that  will  be  operational  no  later  than 
December  15,  2001,  or  (2)  an  alternative 
filing  describing  efforts  to  participate  in 
an  RTO,  obstacles  to  RTO  participation, 
and  any  plans  and  timetable  for  future 
efforts.^*^  For  those  public  utilities  that 


'«'  FERC  Stats.  &  Regs  1  32,541  at  33,761-63. 


file  an  RTO  proposal  on  or  before 
October  15,  2000,  we  proposed  to 
permit  them  to  file  a  petition  for  a 
declaratory  order  asking  whether  a 
proposed  transmission  entity  that  would 
be  operational  by  December  15,  2001, 
would  qualify  as  an  RTO,  with  a 
description  of  the  organization  and 
operational  structiue,  a  fist  of  the 
intended  participants  of  the  institution, 
an  explanation  of  how  the  institution 
would  satisfy  each  of  the  RTO  minimiun 
characteristics  and  functions,  and  a 
commitment  to  submit  necessary  FPA 
section  203,  205  and  206  filings 
promptly  after  receiving  the 
Commission's  determination  on  the 
declaratory  order  petition.  Finally,  we 
proposed  that  the  requirements  not 
apply  to  a  public  utility  that  owns, 
operates  or  controls  transmission  that 
also  is  a  member  of  an  existing 
transmission  entity  that  the  Commission 
has  found  to  be  in  conformance  with  the 
Order  No.  888  eleven  ISO  principles; 
instead,  each  such  public  utility  would 
be  required  to  make  a  filing  no  later 
than  January  15,  2001,  that  (1)  explains 
the  extent  to  which  the  transmission 
entity  in  which  it  participates  meets  the 
minimum  characteristics  and  functions 
of  an  RTO;  (2)  proposes  to  modify  the 
existing  institution  to  become  an  RTO; 
or  (3)  explayi  efforts,  obstacles  and 
plans  with  respect  to  conforming  to 
these  characteristics  and  functions. 

Comments.  Most  commenters 
responding  on  this  issue  oppose  one  or 
more  aspects  of  the  proposed  filing 
requirements.  For  ex£unple,  a  number  of 
public  utilities  and  two  state 
commissions  argue  that  the  October  15, 
2000,  filing  requirement  does  not 
provide  enough  time.  Southern 
Company  contends  that  the  proposed 
filing  deadline  requirement  is  likely  to 
be  counterproductive  because  it 
imposes  an  artificial  deadline  that  may 
interfere  with  regional  discussions. 
Moreover,  once  established,  a 
prematurely  formed  RTO  may  itself 
prove  to  be  an  obstacle  to  more  effective 
transmission  organizations.  Southern 
Company  also  claims  that  the  proposed 
mandatory  filing  requirements  are 
inconsistent  with  a  truly  volimtary 
approach.  If  the  requirement  is  retained. 
Southern  Company  suggests  that  the 
Commission  clarify  that  the  alternative 
filings  will  be  treated  as  status  reports 
and  not  be  subject  to  deficiency  orders 
or  otherwise  lead  to  proceedings  in 
which  punitive  measures  might  be 
taken,  because  any  consideration  or  use 
of  penalties  seriously  luidermines  the 
Commission  commitment  to  the 
voluntary  nature  of  RTOs. 

Wyoming  Commission  recommends 
that  the  deadlines  not  be  made 
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mandatory  in  a  ly  way  in  the  Final  Rule 
because  RTO  fc  rmation  is  supposed  to 
be  voluntary.  S  nee  it  is  imclear  as  to 
what  happens  I  o  those  entities  who  file 
an  explanation  as  to  why  they  did  not 
join  an  RTO,  W  yoming  Conunission 
urges  the  Comr  lission  to  defer  to  each 
region's  proces  >  and  timetable  in 
developing  an  RTO  and  acknowledge 
that  not  all  regi  ans  are  processing  at  the 
same  pace.  It  i(  commends  that  the 
Conunission  convert  the  October  15, 
2000,  deadline  into  a  milepost  for 
reporting  RTO  levelopment. 

CP&L  submit  s  that  tne  time  frame  is 
unrealistic  beci  use  it  contemplates  that 
new  RTOs  can  ae  developed,  approved 
by  the  Commis  >ion,  set  up,  and  begin 
operation  in  lei  s  than  two  years. 
Experience  has  shown  that  almost  every 
RTO  to  date  ha  >  taken  at  least  four  years 
to  go  through  that  process.  Therefore, 
should  modify  the 
3nts  to  simply  require 
(lings  on  the  status  of 
mt. 

is  concerned  about 
^e  being  allowed  for 

It  points  out  that  the 
[ding  ISOs  is  much  more 
than  that  regarding 
Brtainty  surrounding 
im  more  attractive 
particularly  wAen  a  decision  to  form  the 
entity  must  be  made  relatively  quickly 
to  meet  the  pre  posed  October  15,  2000, 
filing  date.  To  essen  the  incentive  to 
rush  to  join  an  ISO,  Sierra  Pacific 
suggests  that:  (1)  The  date  for  filing  an 
RTO  proposal  should  be  extended  to 
June  15,  2002;  12)  the  Commission 
permit  transition  mechanisms  that  will 
allow  transmission  owners  to  eventually 
id  (3)  the  Commission 
ticipation  in  an  ISO  to 
rom  which  a 
irner  cannot  extricate 
brovides  supporting 
arguments,  no'ing  that  where  divestiture 
of  transmissioi  i  assets  is  involved  to 
form  transcos,  the  necessary  transition 
period  will  lar  ;ely  be  dictated  by  the 
sheer  complex  ity — legal,  financial 
(bonds  and  mcrtgage),  real  estate  (titles/ 
easements),  ta;  nation — of  separating  a 
designated  poition  of  any  electric  utility 
that  has  histor  cally  been  a  vertically 
integrated  util  ty. 

Based  on  its  experience  with  the 
Midwest  ISO  I  ormation  process, 
Kentucky  Con  mission  also  argues  that 
the  proposed  (  ate  to  join  an  RTO  or 
respond  with  easons  for  not  joining  is 
too  short.  It  p(  ints  out  that,  if  the 
Commission  completes  the  Final  Rule 
by  the  end  of   999,  transmission  owners 
will  have  less  than  one  year  to  make  a 
final  decision  on  participation. 
Kentucky  Con  imission  urges  the 
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Commission  to  give  transmission 
owning  utilities  additional  time  to  look 
into  joining  an  RTO,  so  that  RTOs  are 
not  pushed  so  quickly  that  the  best 
model  fails  to  materialize  as  a  result  of 
market  evolution  that  remains 
underway.  South  Carolina  Commission 
and  Big  Rivers  share  the  concern  that 
the  proposed  timeframe  is  too 
ambitious,  given  the  complexity  of  RTO 
related  matters  and  the  need  to  reach 
some  level  of  consensus  among  those 
with  vested  interests. 

Several  commenters  noted  that 
meeting  the  October  15,  2000,  filing 
requirement  will  depend  on  the 
Commission's  standard  of  review  of 
those  filings.  For  example,  TDU  Systems 
observes  that  the  proposed  filing 
requirements  have  no  teeth.  TDU 
Systems  contends  that  a  public  utility 
that  decides  not  to  participate  in  an 
RTO  can  make  an  aJtemative  filing 
setting  out  the  reasons  why  it  is  not 
doing  so  and  what  plans  it  has  to  work 
towards  participation.  In  TDU  Systems' 
view,  while  the  proposed  regulations 
are  consistent  with  volimtary 
participation,  they  are  inconsistent  with 
full  and  effective  participation  in  RTOs. 
TDU  Systems  counsels  that  the 
Commission  should  resist  calls  to  water 
down  the  RTO  regulations  even  more, 
so  as  to  treat  alternative  filings  as  mere 
status  reports  that  allow  transmission 
monopolists  to  hold  on  to  their 
monopolies. 

Duke  submits  that  if  the  Commission 
is  willing  to  accept  valid,  well-justified 
explanations  as  to  why  a  utility  has  not 
become  an  RTO  member,  the  October 
15,  2000,  filing  requirement  is 
reasonable,  noting  that  until  state 
commission  review  of  restructuring  and 
RTOs  is  completed,  it  may  be  premature 
for  a  utility  to  commit  resoiuces  to  RTO 
membership.  Similarly,  Iowa  Board 
suggests  that,  where  transmission 
providers  are  making  legitimate 
progress,  a  report  to  that  effect  should 
not  be  received  with  automatic  disfavor. 
Alternative  filings  and  legitimate 
progress  reports  should  be  given  equal 
validity  with  definitive  proposal  fiUngs. 
A  few  commenters  explicitly  support 
the  October  15,  2000,  filing 
requirements.  For  example,  SRP 
believes  it  to  be  an  acceptable  balance 
between  mandated  participation  and  the 
status  quo.  PJM/NEPOOL  Customers 
also  support  the  filing  by  a  date  certain 
because  this  would  expedite  the 
collaborative  process  and  ensure  that  no 
entity  can  effectively  block  RTO 
formation  by  engaging  in  inappropriate 
negotiation  tactics.  And  Oglethorpe 
views  the  October  15,  2000,  time  frame 
as  necessary  to  assure  the  timely 
development  of  RTOs  and  help  develop 


fully  competitive  efficient  wholesale 
markets.  Cinergy,  noting  that  only  after 
the  Commission  has  had  opportunity  to 
review  the  October  15,  2000,  filings  will 
it  be  able  to  determine  whether  it 
should  order  participation  in  or 
reconfiguration  of  particular  RTOs, 
suggests  that  by  April  15,  2000,  all 
public  utilities  be  required  to  file  a 
statement  of  position  in  which  each 
utility  identifies  each  state  in  which  it 
owns  transmission,  and  the  RTO  in 
which  it  is  considering  membership  and 
its  potential  scope  and  configuration  to 
the  best  of  its  knowledge. 

A  number  of  commenters  address 
issues  and  treatments  relating  to 
existing  ISOs.  Virtually  all  of  the 
existing  ISOs  assert  that  the 
Commission  should  allow  the 
previously  Approved  ISOs  to  continue 
to  develop  without  undue  interference 
in  order  to  foster  experimentation  and 
testing  of  proposals.'''*"  Cal  ISO  argues 
that  the  Commission  should  find  that 
existing  regional  entities  generally  meet 
the  RTO  criteria  and  that  the 
Commission  should  confirm  its 
determination  not  to  require  substantial 
changes  in  approved  ISOs  that  would 
undermine  difficult  to  reach  consensus 
on  critical  issues.  Similarly,  the 
Pennsylvania  and  New  York 
Commissions  recommend  that  FERC 
grandfather  the  existing  ISOs  that  meet 
the  RTO  characteristics  and  functions. 
The  Pennsylvania  Commission  states 
that  it  does  not  want  to  tinker  with  the 
inner  workings  of  PJM,  nor  constantly 
revisit  and  revise  operations  and 
functions.  The  New  York  Commission  is 
concerned  that  the  New  York  ISO  tariff 
may  have  to  incorporate  the  "ordinary 
negligence"  liability  and 
indemnification  provisions  set  forth  in 
the  pro  forma  tariff  if  the  ISO  becomes 
qualified  as  an  RTO,  and  that  this  will 
increase  the  ISO's  exposure  to  litigation. 
The  South  Carolina  Commission 
supports  NARUC's  position  luging  the 
Conamission  to  grandfather  existing  ISO 
boundaries  that  are  satisfactory  to  the 
states.  Similarly  American  Forest,  CalPX 
and  Mid-Atlantic  Commissions  want  the 
Commission  to  respect  existing  ISOs. 

Furthermore,  PJM/NEPOOL 
Customers  contend  that  their  ISOs  are  in 
basic  conformance  with  the  minimum 
functions  and  characteristics.  To  the 
extent  that  any  deficiencies  are  foimd, 
the  ISOs  should  be  allowed  to  engage  in 
continued  experimentation  without 
interference  from  the  Conunission.  The 
Wyoming  Commission  also  fails  to  see 
why  existing  ISOs,  already  having  gone 
through  a  rigorous  approval  process, 
should  have  to  re-certify  as  RTOs. 


■'**  See.  e.g..  NY  ISO,  Cal  ISO,  NYPP  and  ISO-NE. 
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Moreover,  EEI  notes  that  the 
Commission  should  weigh  the 
incremental  gains  achieved  through 
economies  of  scale,  efficiency,  and 
additional  savings  against  the  potential 
incremental  costs  of  reorganization,  new 
computer  programming,  infrastructure 
changes,  and  changes  required  to 
achieve  effective  communication  and 
coordination.  NYPP  proposes  that  ISOs 
be  allowed  to  evaluate  the  costs  and 
benefits  of  forming  an  RTO  after  some 
years  of  market  experience;  hence,  they 
oppose  putting  members  of  existing 
ISOs  on  the  same  time  frame  for 
compliance  as  non-members  of  ISOs/ 
RTOs.  United  Illuminating  recommends 
that  the  Commission  continue  to  honor 
and  not  abrogate  pricing  arrangements 
of  existing  ISOs.  United  Illuminating 
also  contends  that,  since  existing  ISO 
members  have  no  opportunity  to 
discriminate  because  they  have  turned 
control  of  their  transmission  over  to 
their  respective  ISO,  the  Commission 
cannot  generically  abrogate  existing  ISO 
pricing  arrangements  pursuant  to  its 
FPA  section  206  authority  in  this 
rulemaking.  Central  Maine  offers  that 
consolidating  the  PJM,  New  England 
and  New  York  ISOs  into  a  super-ISO 
will  require  costly  expansion  of 
telemetry,  communication,  and 
computer  equipment,  that  it  could  result 
in  a  decrease  in  reliability,  and  that 
simple  interregional  coordination  could 
accomplish  the  Commission's  goals 
without  consolidation.  ' 

A  few  non-ISO  entities  oppose  any 
grandfathering  of  existing  regional 
transmission  organizations. ^^^  For 
example.  New  Orleans  argues  that  the 
Commission  should  not  exempt  existing 
regional  transmission  entities  from 
requirements  of  RTO  formation  because 
only  through  universal  application  will 
all  regions  of  the  coxmtry  receive  the 
benefits  of  open  and  competitive 
electric  markets.  H.Q.  Energy  Services 
suggests  that  a  larger  territory,  such  as 
the  combined  territory  served  by  the 
existing  New  York,  PJM  and  New 
England  ISOs,  would  be  more  effective 
than  the  NY  ISO  standing  alone.  PG&E 
coimsels  that  freezing  the  existing  ISO 
structiues  in  place  would  not  serve 
reliability  or  the  marketplace  and  would 
be  inconsistent  with  the  open 
architectxue  requirement.  It  believes  that 
the  Commission  has  struck  an 
appropriate  balance  imposing  a 
reporting  requirement  on  existing  ISOs. 

Most  commenters  agree  that  existing 
operational  transmission  entities  should 
gradually  evolve  toward  RTOs  during  a 
transition  period,  rather  than  making 


immediate  and  drastic  changes. ^^^ 
According  to  SMUD,  a  transition  period 
will  enable  customers  to  avoid  bearing 
imnecessary  costs. 

A  few  commenters  address  the 
specific  filing  requirements  outlined  in 
the  NOPR.  The  New  York  Commission 
asserts  that  the  NY  ISO  should  not  have 
to  make  a  filing  because  it  possesses  the 
requirements  of  an  RTO.  In  addition,  the 
Cal  ISO  argues  that  existing  entities, 
rather  than  individual  public  utilities, 
should  be  responsible  for  the  RTO  filing 
requirements.  Likewise,  PJM  suggests 
that  existing  ISOs  report  to  the 
Commission  prior  to  any  report  by  its 
public  utility  members,  as  the  existing 
ISO  is  in  a  better  position  to  provide  the 
Commission  with  the  most  accurate 
information  by  which  to  evaluate 
whether  the  ISO  satisfies  the  minimum 
characteristics  and  functions  for  RTOs. 
PJM  suggests  that  existing  ISOs  and 
existing  transmission  entities  file 
reports  no  later  than  December  31,  2000, 
explaining  whether  they  satisfy  the 
Commission's  requirements  for  RTOs 
and  identifying  any  additional  authority 
they  may  require  for  this  purpose.  On 
the  other  hand,  EPSA  welcomes  the 
proposal  requiring  a  showing  of  how  the 
existing  transmission  institutions  meet 
the  minimum  characteristics  and 
functions  by  January  15,  2001,  as  a  way 
to  help  address  and  solve  continuing 
discrimination  within  current  ISOs  and 
address  whether  these  institutions 
should  be  combined  into  larger 
groupings.  Similarly,  NYC  wants  the  NY 
ISO's  January  15.  2001.  filing  to 
demonstrate  how  its  efforts  to  improve 
regional  cooperation  will  overcome  the 
institutional  impediments  that  have 
contributed  to  the  city's  load  pocket 
condition. 

Finally,  commenters  raise  a  number  of 
miscellaneous  issues:  Puget  questions 
whether  there  will  be  negative 
implications  for  any  entity  the  choose  to 
cease  participation  in  an  RTO;  DOE 
points  out  that  RTOs  may  need  to  fund 
pensions  for  transferred  employees,  and 
existing  transmission  providers  may 
need  to  fund  early  retirements  or  other 
compensation  for  displaced  employees; 
UMPA  recommends  that  recoiuse  to  the 
Commission  in  a  de  novo  capacity  must 
be  part  of  all  RTO  dispute  resolution 
procediues;  and  Indiana  Commission. 
Snohomish  and  Midwest  ISO  express 
concern  about  how  the  Commission 
intends  to  handle  midtiple  RTO 
proposals  covering  approximately  the 
same  region. 


Commission  Conclusion.  The 
Commission  will  adopt  the  NOPR 
proposal  requiring  that  all  public 
utilities  that  own,  operate  or  control 
interstate  transmission  facilities  (except 
those  afready  participating  in  an 
approved  regional  transmission  entity) 
file  by  October  15,  2000,  either  a 
proposal  to  participate  in  an  RTO  or  an 
alternative  filing  describing  efforts  and 
plans  to  participate  in  an  RTO.  As 
proposed  initially,  we  will  consider  a 
petition  for  declaratory  order  setting 
forth  the  items  listed  in  section 
35.34(d)(3)  as  a  proposal  to  participate 
in  an  RTO. 

We  believe  that  the  October  15.  2000, 
date  for  filing  proposals  is  realistic.  It  is 
not  overly  aggressive,  given  the  amount 
of  guidance  we  have  provided  in  this 
Rule  and  the  amount  of  flexibility  we 
are  permitting  in  how  to  satisfy  the 
minimum  characteristics  and  functions. 
In  addition,  the  collaborative  process 
that  we  are  promoting  in  this  Rule  will 
provide  an  opportunity  for  all  interested 
parties  with  their  varied  interests  to 
resolve  many  of  thefr  differences,  in 
advance,  and  reach  consensus  on  the 
RTO  solution  that  best  fits  the  overall 
needs  of  their  respective  region.  The 
October  15,  2000,  filing  date  should 
help  keep  the  parties  focused  and 
accelerate  their  efforts  toward  selecting 
an  appropriate  RTO  model. 

The  October  15.  2000,  date  for  filing 
is  also  reasonable  because,  even  if  a 
public  utility  is  unable  to  file  an  RTO 
proposal  at  (hat  time,  we  are  permitting 
the  public  utility  to  make  an  alternative 
filing  reporting  on  the  status  of 
pertinent  RTO  formation  and 
development,  the  obstacles  that  have 
prevented  the  filing  of  an  appropriate 
RTO  proposal,  and  any  of  the  public 
utility's  plans  and  timetable  for  future 
efforts  directed  toward  RTO  formation 
and  participation.''*^  Given  the 
importance  that  the  Commission  places 
on  RTO  development,  it  is  important  for 
us  to  understand  no  later  than  October 
15,  2000  just  how  much  progress  the 
industry  is  making  on  forming  RTOs.  If 
the  October  15.  2000.  filings  reveal 
obstacles  that  prevent  serious  progress 
toward  RTO  formation  are  reported  for 
a  given  region,  we  will  be  able  to  act 
early  enough  to  provide  gmdance  on 
what  steps  we  think  are  appropriate  to 
help  address  the  obstacles  (e.g..  further 
collaborative  efforts).  And  where  serious 
regional  progress  is  reported,  but  more 
time  is  requested  in  connection  with 
meeting  a  particular  RTO  requirement, 
we  will  be  able  to  act  early  enough  to 
try  to  accommodate  the  local  needs. 


'*'  E.g.,  Illinois  Commission.  New  Orleans, 
SMUD  and  Turlock. 


'♦e  See.  e.g.,  SMUD,  PJM/NEPOOL  Customers, 
NYPP,  Cal  DWR,  MEAG,  American  Forest  and 
Central  Maine. 


'*'  Of  course,  these  reports  may  be  filed  prior  to 
October  15,  2000. 
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complications  aj  id  complexities  that  the 
particular  regior  faces. 

Some  concern  has  been  expressed  that 
the  October  15, ;  000,  filing  date  is  too 
short  to  allow  tri  inscos  to  form  because 
of  the  inherent  Isgal,  financial,  real 
estate  and  taxati  )n  complexities 
associated  with  he  transfer  of 
ownership  of  thd  affected  transmission 
assets.  We  are  ndt  proposing  that  the 
restructuring  be  completed  by  October 
15,  only  that  a  p  -oposal  be  filed,  or  an 
alternative  filing  as  described  in  this 
Rule.  Moreover,  we  take  note  of  the  fact 
that  other  forms  of  major  corporate 
restructuring,  in:luding  mergers,  have 
proceeded  from  initial  idea  to  formal 
proposal  in  a  sh  )rter  time  when  the 
motivation  is  su  Bcient.  Therefore,  we 
do  not  think  the  time  allowed  is  too 
short  for  transco  proposals. 

We  also  reaffirm  the  proposed  January 
15,  2001,  filing  date  for  transmitting 
public  utility  m(  imbers  of  an  existing 
approved  transn  lission  entity  to  address 
the  extent  to  wh  ch  that  entity  conforms 
to  the  minimum  characteristics  and 
functions  of  an  ITO,  any  plans  to  make 
it  conform,  and  any  obstacles  to  full 
conformance  with  our  Final  Rule.  We 
note  that  RTOsj^ill  not  be  "starting 
from  scratch."  Tpere  is  significant 
information  available  about  both  the 
good  and  bad  experiences  with  ISOs, 
and  this  informs  tion  should  help  RTOs 
meet  this  filing  i  leadline. 

While  we  are  lUowing  a  later  filing 
date  for  existing  transmission 
institutions  to  fi  ie  (January  15,  2001, 
versus  October    5,  2000),  we  do  this 
because,  in  general,  the  transmission 
owners  in  those  regions  have  already 
made  substantia  1  progress  in 
establishing  regional  entities. 
Nonetheless,  th*  Commission  needs  to 
know,  for  all  regions,  including  those 
covered  by  existing  approved 
transmission  inltitutions,  the  extent  of 
formation  of  fully 
To  the  extent  that  an 
example,  is  less  than 
adequate  with  v  >gard  to  one  of  the 
necessary  chara  ;teristics  or  functions, 
we  would  expe<t  the  existing  institution 
to  be  working  o  i  a  plan  of  action  to 
make  the  remed  ial  improvements  that 
are  required  to  1  iring  it  into  conformance 
with  the  Final  F  ule. 


progress  toward 
hmctional  RTOs 
existing  ISO,  foi 


In  sum,  we 
the  October  15, 
2001,  filing 
acceptable  balai  t 
move  toward  R 
and  the  need 
transmission 
participants  to 


dat(  s 


fo' 


cdntinue  to  believe  that 
2000.  and  January  15, 

represent  an 
ce  between  the  need  to 
Os  as  soon  at  possible 
sufficient  time  for 
and  market 
(  evelop  proposals. 
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2.  Deadline  for  RTO  Operation 

The  Commission  proposed  that  all 
public  utilities  participate  in  an  RTO 
that  will  be  operational  by  December  15, 
2001.  In  addition,  we  contemplated 
implementation  of  the  congestion    ■* 
management  function  within  one  year 
after  startup  (by  December  15,  2002), 
and  implementation  of  inter-regional 
parallel  path  flow  coordination  and 
transmission  planning  and  expansion 
functions  within  three  years  after 
startup  (by  December  15,  2004).' 

Comments.  Most  conmienters  suggest 
the  December  15,  2001,  deadUne  should 
be  changed  to  a  later  date  or  that  the 
Conunission  provide  greater  flexibility 
in  meeting  the  deadline.  On  the  other 
hand,  Oregon  Commission  explicitly 
favors  the  December  15,  2001,  deadline, 
arguing  that  the  time  line  is  designed  in 
stages  so  that  the  easiest  requirements 
come  earliest.  EPS  A  fears  that  further 
delay  of  any  of  the  operational 
deadlines  for  any  of  the  required  RTO 
functions  (i.e.,  for  initial  startup, 
congestion  management,  parallel  path 
flow  coordination,  or  transmission 
planning  and  expansion)  will  only 
encourage  further  debate  and  dialogue 
without  driving  the  industry  towards 
acceptable  resolutions,  and  prolong  the 
problems  of  residual  discrimination  and 
remaining  market  inefficiencies. 

Two  commenters  propose  an  earUer 
deadline.  PG&E  contends  that  the 
transition  period  for  RTOs  to  meet  all 
requirements  must  be  as  short  as 
possible — no  more  than  one  or  two 
years  to  fully  operational  RTOs  may  be 
reasonable.  Sithe  similarly  argues  that, 
while  the  negotiations  and  proceedings 
associated  with  voluntarily  RTOs  can 
take  years  to  complete,  the  California 
experience  suggests  that  an  RTO  can  be 
established  quickly  if  a  deadline  exists. 
Sithe  recommends  that  the  Commission 
reconsider  its  time  frame  and  do 
everything  it  can  to  hasten  the  process 
of  putting  in  place  RTOs  with  all 
minimum  characteristics  and  functions. 
It  observes  that,  as  proposed  in  the 
NOPR,  an  RTO  could  defer  for  up  to 
three  years  the  filing  of  a  plan  for 
transmission  planning  and  grid 
expansion.  The  details  may  not  be 
finally  approved  by  the  Conunission  for 
at  least  another  year  such  that  a  delay 
of  over  five  years  could  result. 

SRP  and  American  Forest  express 
concern  about  who  will  be  responsible 
for  building  and  paying  for  new 
transmission  facilities  until  the  RTO 
takes  on  this  responsibility.  In 
particular,  SRP  suggests  that  the 
Commission  require  each  RTO  filing  to 
describe  who  will  be  responsible  for 


financing  and  building  transmission 
expansions  during  the  interim. 

Most  commenters,  however,  view  the 
proposed  deadline  as  too  aggressive, 
and  recommend  that  it  be  eliminated  or 
extended.  CP&L  views  the  operating 
deadline  as  arbitrary  and  capricious, 
and  argues  that  the  deadline  will 
impose  higher  implementation  costs 
and  inefficiency  that  will  not  benefit  the 
public  or  the  industry.  South  Carolina 
Authority  believes  that  to  assume  that  a 
large  group  of  stakeholders  with  diverse 
interests  can  somehow  come  together 
and  agree  on  a  particular  RTO  model 
and  configuration  by  October  15,  2000 
that  is  up  and  running  by  December  31, 
2001,  is  unrealistic.  East  Kentucky 
suggests  that  the  timetable  be  extended 
approximately  two  years.  Montana 
Power  encourages  extension  by  one  year 
because  areas  like  the  Pacific  Northwest 
will  probably  need  significant 
infrastructure  to  be  developed  or  re- 
deployed and  the  14  month  time  frame 
contemplated  after  RTO  proposals  are 
due  on  October  15,  2000,  is  not 
sufficient  time. 

A  nxunber  of  commenters  favor  a 
flexible  approach  and  allowing 
provisional  RTO  status.  Cinergy  offers 
that,  to  overcome  obstacles  such  as  legal 
impediments  to  public  power 
participation,  alternative  means  of  RTO 
participation  be  considered  such  as  joint 
operations  without  the  functional 
integration  of  public  systems'  facilities 
to  allow  them  to  control  the  private  use 
of  their  systems.  SERC  generally 
concurs.  Williams  contends  that  not  all 
RTOs  will  be  able  to  develop  at  the 
same  pace,  and  supports  provisional 
RTO  status  with  dates  certain  respecting 
those  functions  not  able  to  be  performed 
at  startup. ^''^  SNWA  recommends  that, 
if  necessary,  a  phase-in  approach  should 
be  used  in  the  implementation  of  an 
RTO  to  smooth  the  implementation 
process.  Project  Groups  contends  that, 
given  the  CaJifomia  experience,  the  cost 
of  attempting  to  do  everything  at  once 
is  significant.  Transmission  ISO 
Participants  urges  flexibility  for 
transmission  owning  members  of  exiting 
ISOs  since  the  current  structure 
represents  an  imperfect  and  probably 
luifinished  agenda.  EEI  contends  that 
the  Commission  should  allow  flexible 
timetables  to  establish  RTOs  that  are 
transcos,  contending  that  a  vertically 
integrated  utility  that  selects  the  option 
of  moving  transmission  assets  to  a 
transco  faces  complex  financial  and  tax 
issues.  Nevada  Conunission  urges  the 


'**  Note  that  a  number  of  comments  opposing 
deadlines  are  based  on  the  difficulty  of  attaining 
specific  RTO  functions.  These  comments  are  also 
addressed  in  the  sections  regarding  the  specific 
functions. 
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Commission  to  clarify  that  there  is  no 
prohibition  against  forming  interim 
organizations  such  as  an  independent 
system  administrator  until  such  time  as 
a  viable  RTO  for  the  region  is  fonned. 
South  Carolina  Commission  claims  that 
each  RTO  proposal  should  be  reviewed 
on  a  case-by-case  basis  for  general 
adherence  to  the  Commission's  overall 
policy  goals. 

Indiana  Commission  cautions, 
however,  that  careful  consideration 
should  be  given  to  what  will  be  lost  by 
the  acceptance  of  an  RTO  "lite."  It 
argues  that  existing  transmission 
entities  may  see  little  value  in 
maintaining  relatively  high  standards 
and  could  view  the  Commission 
acceptance  of  lower  standards  as  an 
incentive  to  gravitate  to  lower 
standards.  PG&E  recommends  the         ^ 
Commission  grant  waivers  from  its 
requirements  only  in  limited  cases  and 
only  for  short  durations.  AEPCO, 
contends  that  there  should  be  a 
reasonable  basis  for  granting  waivers, 
particularly  for  non-jurisdictional 
entities.  In  particular,  a  request  for 
waiver  should  consider:  (1)  How  much 
additional  RTO  transmission  would 
result  from  inclusion  of  the  facilities  in 
an  RTO;  and  (2)  whether  the  RTO  would 
be  functional  without  inclusion  of  the 
entity's  facilities.  Sithe  argues  that  care 
should  be  taken  when  considering 
whether  to  permit  RTOs  to  go  into  effect 
without  meeting  functions  and  in 
granting  waivers,  and  suggests  that  the 
Commission  establish  clear 
requirements  for  RTO  approval,  strictly 
scrutinize  proposals,  and  not  hesitate  to 
reject  inadequate  proposals. 

Commission  Conclusion.  We  have 
decided  to  retain  the  originally 
proposed  startup  and  other  functional 
implementation  deadlines  (RTO  startup 
by  December  15,  2001,  implementation 
of  congestion  management  by  December 
15,  2002,  and  implementation  of  the 
parallel  path  flow  coordination  and 
transmission  planning  and  expansion 
functions  by  December  15,  2004). 

As  a  general  proposition,  we  believe 
that,  given  the  urgent  needs  of 
electricity  markets  as  discussed 
elsewhere  in  our  Final  Rule,  we  have  an 
obligation  to  promote  RTO  operation  at 
the  earliest  feasible  date.  Even  where  a 
market  may  already  be  served  by  an  ISO 
or  other  approved  transmission  entity, 
we  are  concerned  that  such  market  may 
remain  hampered  to  the  extent  that  the 
approved  entity  has  yet  to  fully  conform 
with  our  Final  Rule. 

In  response  to  those  who  contend  that 
December  15,  2001,  is  too  ambitious  for 
RTO  start-up,  we  note  several  points. 
First,  we,  and  the  industry,  now  have 
had  the  benefit  of  the  experience  of  the 


formation  of  five  ISOs  under 
Commission  jurisdiction,  an  ISO  in 
ERGOT,  some  international  experience 
with  regional  transmission  entities,  and 
substantial  discussion  of  the  subject  of 
regional  transmission  entities  within  the 
industry.  While  the  timeframe  we  are 
suggesting  for  RTO  formation  may  have 
been  unrealistic  several  years  ago,  much 
has  been  learned  since  then  which 
should  facilitate  more  rapid  formation. 

Second,  our  Final  Rule  is  providing 
substantial  flexibility  that  should  permit 
an  RTO  to  satisfy  the  minimum 
characteristics  and  functions  in  a  cost 
efficient  manner.  For  example,  we  are 
not  requiring  control  area  consolidation; 
we  are  not  requiring  the  establishment 
of  a  PX;  we  are  allowing  an  RTO  to  meet 
its  operational  control  obligation 
through  indirect  or  hierarchical  control 
arrangements  via  contractual 
agreements  with  the  existing 
infrastructure  such  as  transmission 
owners  and  control  area  operators;  and 
we  are  allowing  an  RTO  to  satisfy  its 
security  coordinator  functions  through 
contractual  arrangements  with  an 
external  security  coordinator,  as  long  as 
it  is  independent.  An  acceptable  RTO 
structure  need  not  be  a  monolithic 
organization  that  requires  an  extended 
period  of  time  to  become  fully  set  up  so 
that  it  can  directly  "push  all  of  the 
buttons."  Moreover,  we  are  allowing  a 
longer  phase-in  period  for  functions  that 
may  be  more  difficult  to  establish,  such 
as  congestion  management,  parallel  path 
flow  measiues,  and  transmission 
planning  and  expansion. 

With  respect  to  the  comments  that 
question  the  December  15,  2002, 
deadline  for  implementing  the 
congestion  management  function,  we 
believe  that  lack  of  effective  and  market- 
oriented  congestion  management  is  a 
critical  issue  in  the  industry,  and  that  it 
needs  attention  soon.  We  acknowledge 
that  developing  a  sophisticated 
congestion  management  program  can  be 
an  extremely  complex  and  time 
consuming  matter.  However, 
implementation  of  economic 
approaches  to  congestion  memagement 
by  some  of  the  approved  ISOs  shows  the 
feasibility  of  these  concepts  where  there 
is  an  institution  to  imdertake  the 
organization  of  this  function  over  a  large 
area. 

Some  say  that  transmission 
congestion  is  not  a  serious  problem  in 
their  regions,  and  that  they  therefore 
should  not  be  required  to  develop  a 
complex  congestion  management  plan 
within  a  short  time-frame.  We  agree  that 
an  RTO  should  not  have  to  expend  large 
resources  to  address  a  problem  that  does 
not  exist.  However,  we  are  concerned 
that  an  RTO  fully  analyze  the  extent  to 


which  transmission  congestion  does  or 
could  interfere  with  electricity  sales  in 
its  region,  and  that  it  be  prepared  to 
address  congestion  if  it  becomes  a  more 
serious  problem  through  changing 
markets.  As  markets  become  more 
competitive  and  the  volume  of  discrete 
transaction  increases,  transmission 
congestion  may  become  serious  imless 
action  is  undertaken  beforehand.  Where 
transmission  congestion  is  infrequent, 
this  Rule  does  not  preclude  the 
establishment  of  relatively  less  complex 
forms  of  market-compatible  congestion 
management  such  as  generation 
redispatch  protocols. 

In  sum,  we  think  that  the  phased 
startup  and  other  functional 
implementation  deadlines  are 
reasonable. 

3.  Commission  Processing  Procedures 

The  Commission  recognized  that  RTO 
formation  would  be  complicated  by  the 
requirements  for  Commission  approval 
of  transfer  of  control  of  jurisdictional 
facilities  under  FPA  section  203  and 
Commission  approval  of  RTO 
transmission  rates,  terms  and  conditions 
under  FPA  section  205.  In  the  NOPR. 
the  Commission  requested  comments  on 
whether  the  Commission  should 
provide  expedited  or  streamlined 
processing  procediu«s  for  RTO  filings 
and  asked  for  suggestions  regarding  how 
the  Commission  can  further  expedite 
and  streamline  procedures.^*" 

Commeats.  Views  on  streamlined  and 
expedited  processing  of  RTO  filings  are 
mixed.  Commenters  that  generally  favor 
streamlining  include  Desert  STAR  and 
TEP,  which  suggests  that  filing 
requirements  be  kept  simple  and 
flexible. 

A  number  of  commenters  offer 
specific  suggestions  for  streeunlining 
and  expediting  the  process,  including: 

•  Florida  Commission  believes  that 
once  an  RTO  or  other  structiu*  has  been 
agreed  upon  by  a  group  of  entities,  the 
Commission  should  expedite  all 
required  processes  in  order  to  allow  the 
participants  to  start  implementing  the 
agreed  upon  changes. 

•  Tallahassee  recommends  that  the 
Commission  should  clarify  that  it  is  not 
revisiting  the  functional  test  for 
distinguishing  transmission  and 
distribution  facilities  addressed  in 
Order  No.  888. 

•  Entergy  asserts  that  significant 
delay  in  obtaining  Commission 
approvals  will  make  it  difficult  for 
Entergy  to  institute  a  transco  within  the 
time-lines  established  by  state 
restructuring  laws  in  Arkansas  and 
Texas.  Providing  clear  rules  on  the 


'*»  FERC  Stats,  and  Regs.  1 32.541  at  33,759. 
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required  and  p^  jrmissible  features  of 
RTOs  as  the  Cc  mmission  did  in  its  July 
30. 1999  Declaj  atory  Order  for  Entergy 
and  providing  :lear  standards  on 
pricing  policiei;  will  help.  Entergy 
argues  that  the  Commission  should 
make  explicit  i  s  willingness  to  consider 
requests  for  ex|  ledited  approval  when  a 
showing  is  raa(  e  that  expedition  is 
necessary,  as  it  has  done  for  California 
ISO. 

•  Trans-Elec :  notes  that  if  a  transfer  of 
facilities  canna  t  close  under  Section  203 
until  the  related  FPA  section  205 
proceeding  is  c  ancluded,  an  expedited 
Section  205  hli  ng  must  also  take  place. 
One  way  to  do  liis  is  to  waive  an  Initial 
Decision  and  si  i  a  date  certain  for  the 
Commission's  section  205  decision. 

•  PJM/NEPGOL  Customers 
recommend  thi  t  a  standard  RTO 
governance  stri  icture  be  adopted  that 
allows  particip  ition  by  all  stakeholder 
groups.  It  woul  i  expedite  processing  by 
requiring  that  a  ny  RTO  filing 
demonstrate  th  it  all  stakeholders  were 
included  in  the  formation  process. 

•  SMUD  recdmmends  that  the  Final 
Rule  require  th  it  RTOs  be  designed, 
developed  and  implemented  in  a 
manner  that  do  es  not  require  numerous 
tariff  amendments  to  remedy  market  ills 
that  could  be  at  Idressed  prospectively  or 
at  a  speed  that  ioes  not  dramatically 
increase  RTO  d  evelopment  costs. 

On  the  other  land,  some  commenters 
urged  the  Comitiission  to  exercise 
caution  regardi  ig  streamlining  and 
expediting: 

•  East  Texas  Cooperatives  observes 
that  a  poorly  cc  nfigured  RTO  can 
potentially  be  r  lore  harmful  to  the 
industry  than  t  le  status  quo,  by 
allowing  large  I  ransmission  owners  to 
dominate  regio  lal  grid  management, 
maintain  pancdked  rates  and 
discriminate  in  allocating  transmission 
revenue. 

•  Indiana  Co  mmission  recommends 
that  state  comn  issions  and  other 
interested  parti  js  have  full  opportunity 
to  thoroughly  r  (view,  comment,  and 
have  an  impact  on  the  RTO  proposals 
once  they  are  fi  ed  with  the 
Commission. 

•  Puget  indi<  ates  that  a  negative 
implication  of  i  llowing  streamlined 
filing  and  appn  )val  procedures  for  RTO 
participants  is  '  hat  regulatory  burdens 
will  be  leveled  against  nonparticipants 
while  those  wh  o  join  an  RTO  will  be 
freed  from  wha  1  the  Commission 
implicitly  reco;  ;nizes  are  unnecessary 
requirements,  i  l  truly  voluntary  system 
would  not  cont  inue  to  impose" 
unnecessary  re  ;ulatory  requirements  on 
nonparticipant !  and  there  is  no  reason 
for  the  Commission  to  delay 
implementing  1  hese  regulatory  reforms 


now  before  a  final  decision  is  made 
regarding  the  wisdom  or  efficacy  of 
RTOs,  or  to  condition  the 
implementation  of  such  reforms  on  an 
entity's  participation  in  an  RTO. 

•  Duke  contends  that,  given  the  size 
and  complexity  of  the  typical  section 
203  and  205  of  the  FPA  filings,  it  is  not 
clear  that  reducing  the  time  that  parties 
are  granted  to  review  such  filings  and 
provide  initial  comments  may  be 
appropriate.  Nonetheless,  the 
Commission  should  work  to  dismiss 
irrelevant  issues  used  as  leverage  to 
extract  concessions  unrelated  to  RTO 
formation,  it  should  consider  use  of  less 
formal  hearing  procedures  for  issues 
that  do  not  require  discovery,  and  the 
Commission  should  limit  the  time 
period  allowed  for  evidentiary  hearings. 
Duke  acknowledges  that  the  effect  of 
streamlined  filing  and  approval 
procedures  could  be  to  reduce  costs  that 
would  otherwise  be  bom  by  market 
participants. 

Commission  Conclusion.  While  there 
is  broad-based  consensus  for 
simplifying  the  Commission's  RTO 
filing  process  and  responding  to  RTO 
proposals  expeditiously,  we  must 
maintain  an  appropriate  balance 
between  streamlining  and  expediting 
the  filing  and  processing  of  RTO 
proposals  and  ensuring  due  process  and 
the  development  of  an  adequate  record. 
Given  the  amount  of  flexibility  we  have 
built  into  the  Rule  as  to  organizational 
structure,  it  is  difficult  to  predict  what 
issues  will  be  raised  by  the  RTO 
proposals  and  the  degree  of  complexity 
raised  by  such  issues.  Accordingly, 
while  the  Commission  has  the  goal  of 
ensuring  the  rapid  formation  of  RTOs, 
and  will  attempt  to  process  each  RTO 
proposal  as  expeditiously  as  possible, 
certain  RTO  proposals  will  take  longer 
to  analyze  and  review  depending  upon 
the  complexity  of  the  issues  and  the 
level  of  support  among  the  affected 
parties.  Therefore,  in  addition  to  the 
specific  guidance  provided  elsewhere  in 
this  Rule,  we  provide  further  guidance 
and  note  the  following  factors  which  cire 
intended  to  assist  public  utilities  in 
streamlining  their  required  filings  and 
help  expedite  the  processing  of  the  RTO 
proposals. 

One  factor  that  shoiUd  facilitate  faster 
processing  is  that  the  Final  Rule  permits 
delayed  implementation  dates  for 
various  highly  complex  FPA  section  205 
related  RTO  provisions  (congestion 
management  by  December  15,  2002,  and 
parallel  path  flow  coordination  and 
transmission  planning  and  expansion 
each  by  December  15,  2003).  Therefore, 
initial  RTO  proposals  need  not  contain 
the  details  for  these  provisions,  but  need 
only  contain  a  commitment  to  complete 


the  provision  and  a  timetable  for 
submitting  appropriate  future  filings. 
Likewise,  we  need  not  act  on  those 
matters  initially  in  our  RTO  orders. 

Expeditious  processing  of  an  RTO 
submittal  is  more  likely  to  occur  if  the 
RTO  proposal  is  the  result  of  a 
comprehensive  and  open  collaborative 
process  with  widespread  support  from 
transmission  owners,  market 
participants,  and  aflected  state 
commissions.  While  we  caimot  pre- 
approve  unopposed  proposals,  many  of 
our  potential  concerns  could  be 
minimized  to  the  extent  the  proposal 
has  broad  support. 

Another  potential  streamlining 
measure  is  that  public  utilities  are 
permitted  to  file  RTO  proposals  jointly 
with  other  entities.  For  example,  in  the 
case  of  existing  ISOs  and  other 
approved  regional  transmission  entities, 
the  regional  entity  may  file  on  behalf  of 
the  individual  public  utilities.  This  will 
reduce  the  volume  of  submittals  that 
must  be  developed  by  public  utilities 
and  be  reviewed  by  the  Commission. 

We  note  that,  with  the  exception  of    - 
governance,  experience  gain^  from 
past  ISO  proceedings,  will  be  directly 
transferable  whether  the  form  of  RTO  is 
an  ISO  or  a  transco.  For  transcos,  as 
discussed  elsewhere  in  the  Final  Rule, 
restrictions  on  ownership  of  transcos 
that  we  have  adopted  are  designed  to 
work  in  tandem  with  restrictions  on 
governance  in  order  to  ensure  adequate 
levels  of  independence. 

We  believe  that  RTO  proposals  that 
reflect  the  above  factors,  should  allow 
the  Commission  to  minimize  the 
amount  of  time  necessary  to  analyze  and 
process  the  submittal.  While  the 
Commission  cannot  guarantee  that  we 
will  be  able  to  respond  to  every 
proposal  within  a  pre-set  period  of  time, 
we  will  make  every  reasonable  effort  to 
issue  an  initial  order  on  an  RTO 
proposal  within  60  days,^^°  after  the 
comment  period  closes. ^^i  vVith  respect 
to  RTO  proposals  that  present  contested 
issues  or  problematic  RTO  provisions, 
we  will  make  every  effort  to  expedite 


750  We  recognize  that,  while  there  is  no  statutory 
deadline  to  act  on  section  203  fihngs,  there  is  a  60- 
day  statutory  clock  requiring  action  on  section  205 
related  filings  within  60  days  from  the  date  of  filing, 
in  the  absence  of  a  proposed  effective  date 
extending  beyond  the  60-day  time  frame.  However, 
in  most  instances,  we  expect  that  the  RTO 
submittals  will  typically  propose  FPA  section  205 
effective  dates  that  will  be  beyond  the  60-day 
nominal  clock. 

'51  This  proposed  time  frame  refers  to 
applications  that  are  consistent  with  the  guidance 
provided  in  this  Rule  and  that  provide  all  the 
necessary  information.  We  further  note  that  the 
Commission's  review  process  will  restart  in  the 
event  that  applicants  modify  their  proposal  or 
supplement  the  supporting  information  \p  their 
application. 
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consideration  of  the  proposed  RTO  and 
we  will  continue  to  consider 
alternatives  to  formal  procedures  [e.g., 
ADR  procedures),  where  warranted,  to 
avoid  initiating  a  hearing. 

What  the  Commission  has  approved 
for  ISO  forms  of  governance  can  be  used 
as  models  for  governance  of  RTOs  that 
are  ISOs.  Nothing  in  this  Rule  prohibits 
the  types  of  independent  governance 
structures  we  have  approved  to  date.  All 
of  the  ISOs  approved  to  date,  except 
one,  have  a  two-tier  form  of  governance 
wherein  a  non-stakeholder  board  at  the 
top  generally  has  final  decision-making 
authority  on  most  issues.  Below  this 
board  are  advisory  groups  or  conunittees 
comprised  of  stakeholders  that  provide 
advice  and  may  share  some  decision- 
making authority.  With  regard  to  the 
second-tier,  the  Commission  has 
required  that  no  one  constituency  in  any 
group  or  conunittee  be  allowed  to 
dominate  the  recommendation  or 
decision-making  process  over  the 
objection  of  the  other  classes,  and  that 
no  one  class  holds  veto  power  over  the 
will  of  the  remaining  classes.  The 
California  ISO's  governance  structvire  is 
different.  It  has  a  single-tier  hybrid 
decision-making  board  comprised  of 
both  stakeholders  and  non-stakeholders. 
No  two  classes  can  push  through  a 
decision  over  the  objection  of  other 
«-   classes,  and  no  one  class  has  veto  power 
over  the  will  of  the  remaining  classes. 

4.  Other  Implementation  Issues 

Commission  Conclusion.  An 
additional  issue  some  commenters 
raised  in  connection  with 
implementation  concerns  how  the 
Commission  intends  to  handle  multiple 
RTO  proposals  that  pertain  to  the  same 
or  overlapping  regions.  We  expect  that 
proper  adherence  to  the  collaborative 
process  and  the  RTO  scope  and 
configination  factors  we  have  identified, 
in  the  first  instance,  will  bring  order  to 
the  formation  of  RTOs  such  that  the 
Commission  will  not  need  to  step  in  and 
decide  the  matter  of  competing  RTOs  at 
the  filing  stage. 

Several  miscellaneous  RTO 
implementation  issues  that  were  raised 
by  some  commenters  concern  the  terms 
of  withdrawal  for  members  from  an 
RTO,  the  RTO's  funding  of  staff 
compensation  in  coimection  with 
transfers  of  persoimel  from  other 
entities,  and  the  Commission  serving  as 
a  backstop  for  RTO's  ADR  processes. 
These  matters,  however,  are  best  left  to 
case-specific  determinations  in  response 
to  particular  RTO  proposals. 

In  response  to  those  who  argue  for  or 
against  rejection  or  waiver  in 
connection  with  less-than-fully- 
conforming  RTO  submittals,  we  believe 


the  concepts  of  rejection  and  waiver  are 
not  appropriate.  We  have  provided  a 
significant  degree  of  flexibility  in  the 
minimum  characteristics  and  functions, 
and  in  many  instances  specifically 
allow  for  alternative  ways  to  satisfy 
those  characteristics  and  functions. 
Proposals  that  do  not  satisfy  the 
minimum  characteristics  and  functions 
will  not  be  approved  as  RTOs.  That  does 
not  mean  that  such  a  proposal  would  be 
summarily  rejected;  in  fact,  it  may  still 
be  an  improvement  over  the  status  quo 
as  long  as  it  is  consistent  with  the  FPA 
requirements.  However,  it  may  be 
questioned  the  extent  to  which  entities 
that  are  not  participating  in  RTOs  have 
acted  to  eliminate  the  impediments  to 
competition  we  have  identified  in  this 
Final  Rule. 

IV.  Environmental  Statement 

This  section  reviews  and  adopts  the 
Environmental  Assessment  (EA) 
prepared  by  the  Commission  staff  in 
connection  with  this  Final  Rule.  It 
identifies  the  alternatives  considered  by 
the  agency  in  reaching  its  decision; 
analyzes  and  considers  whether  and  to 
what  extent,  if  any,  the  chosen 
alternative — adoption  of  this  Final 
Rule — affects  the  quality  of  the  human 
envirorunent;  and  states  the 
Commission's  decision. 

Summary 

The  analysis  compares  generation  and 
emission  trends  under  the  Final  Rule  to 
baseline  trends  without  the  Final  Rule. 
The  analysis  indicates  that  the  Final 
Rule  will  result  in  little  generation 
change  on  a  net  national  basis,  but  there 
may  be  shifts  in  regional  generation. 
Economic  benefits  of  the  Final  Rule  can 
be  realized  with  no  significant,  adverse 
environmental  impacts.  Further,  the 
potential  exists  for  environmental 
benefits  to  be  realized,  through  the 
encouragement  of  newer,  cleaner 
resources. 

Discussion 

A.  Backgroimd 

To  further  the  policies  and  goals  of 
the  National  Enviroiunental  Policy  Act 
of  1969  (NEPA),  Commission  staff 
prepared  an  EA  in  order  to  examine 
potential  impacts  that  coidd  result  from 
implementing  the  Commission's  Rule, 
and  to  serve  as  the  basis  for  considering 
whether  the  Final  Rule  will  have 
significant  impacts  on  the  quality  of  the 
hiunan  enviroimient.  On  May  14,  1999, 
the  Commission  issued  a  notice  of 
intent  to  prepare  an  EA,  and  a  request 
for  comments  on  the  scope  of  the  issues 
that  should  be  addressed  in  the  EA.  On 
Jidy  8. 1999,  a  public  scoping  meeting 


was  held  at  the  Commission.  On 
October  22,  1999,  the  Commission 
issued  an  EA,  and  invited  interested 
parties  to  comment  on  the  EA. 
Comments  were  due  on  November  22, 
1999. 

The  Commission  received  two  filed 
comments  on  the  EA  (NMA/WFA/CEED 
and  Project  Groups  on  behalf  of 
multiple  public  interest  groups). 
Specific  comments  are  addressed  in  the 
relevant  sections  below. ^^^ 

B.  Scope  of  the  Analysis 

The  EA  examines  potential 
envirorunental  impacts  that  could  result 
from  implementing  the  Commission's 
Final  Riile.  The  impacts  are  necessarily 
imcertain  because  they  would  be  the 
product  of  changes  in  economic 
regulation  that  may  alter  the  future 
behavior  and  perhaps  the  future 
structure  of  electricity  supply  markets. 
In  tiun,  these  behavioral  and  structural 
changes  could  lead  to  a  different  set  of 
environmental  conditions  than  would 
otherwise  be  the  case.  The  analysis 
recognizes  the  imcertainty  of  the  Rule's 
potential  effects  on  futiue  markets.  It 
presents  a  systematic  view  of  possible 
future  market  changes  and  assesses  a 
range  of  possible  responses  to  market 
changes,  but  should  not  be  seen  as 
predictive  of  specific  market  or 
envirorunental  outcomes. 

The  EA  addresses  a  broad  range  of 
potential  economic  changes  that  could 
result  ft-om  the  Rule.  These  impacts 
include  changes  in  the  mix  of  electric 
generating  plants  built  in  the  futxue, 
shifts  in  the  utilization  of  existing 
plants,  and  increases  in  interregional 
transmission.  The  analysis,  therefore, 
includes  major  air  pollutants:  sulfur 
dioxide  (SO2),  nitrogen  oxides  (NOx). 
merciuy,  and  carbon  dioxide  associated 
with  various  types  of  generating  plants 
and  fuels.  The  EA  addresses  potential 
envirorunental  impacts  at  national  and 
regional  levels. 

Project  Groups  expressed  concern  that 
the  EA  does  not  retrospectively  analyze 
the  impacts  of  open  access  policies  to 
date.  As  stated  in  1.3.2  of  the  EA,  we 
believe  it  is  neither  possible  nor 
desirable  to  analyze  such  changes.  Data 
collection  lags,  and  the  short  period  of 
time  that  has  elapsed  since  the  issuance 
of  Order  No.  888,  would  preclude  us 
from  drawing  meaningful  conclusions. 

Project  Groups  also  stated  that 
economic  impacts  are  not  specifically 
reported  in  the  EA,  making  it  more 
difiicult  to  evaluate  the  impacts  of  the 


'52  As  noted  in  the  EA,  a  number  of  comments 
filed  during  scoping  relate  to  matters  outside  the 
scope  of  the  EA,  and  for  the  most  part  deal  with 
policy  issues  that  are  addressed  in  the  Rule. 
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Rule.  We  note, 


however,  that  the 


modeling  and  i  malysis  conducted  for 
the  EA  are  the  }asis  for  the  economic 
discussion  con  Gained  in  the  Final  Rule. 
These  econom:  c  results  do  not  provide 
a  complete  ana  lysis  of  the  potential 
economic  impacts  because  the  aneilysis 
considers  only  leconomic  effects  which 
may  relate  to  operating  decisions  or  new 
capacity,  and  thus  may  lead  to 
environmental  consequences.  However, 
there  are  other  economic  benefits  from 
competitive  wl  lolesale  electric  power 
markets  which  have  little  or  no  effect  on 
the  environmei  tt. 

C.  Analytic  Ap  )roach 

Because  the  i  mpacts  that  could  result 
from  the  rulemaking  are  uncertain,  an 
analytic  appros  ch  known  as  scenario 
analysis  was  used.  In  this  approach, 
alternative  viev  /s  of  the  future  are 
postulated  and  analyzed  with  and 
without  the  Fir  al  Rule.  Potential 
environmental  impacts  are  evaluated  by 
comparing  the  malytic  results  of  the 
scenarios.  First ,  an  analytic  base  case 
was  developed  This  base  case  relies  on 
the  assumption!  that  the  Commission 
would  piusue  Cxorrent  policy  with 
respect  to  wholesale  electric 
competition  us  ng  existing  rules  and 
procedures,  including  case-by-case 
implementatioi  i  of  regional  market 
arrangements. 

Having  estab  ished  an  appropriate 
base  case,  the  E  A  analyzed  future 
impacts  assumi  ng  that  the  Rule  is  in 
effect.  Staff  adc  pted  the  assumption  that 
the  Final  Rule,  although  voluntary, 
would  result  in  the  establishment  of 
RTOs  throughojut  the  study  area  with 
the  characteristics  and  functions  set 
forth  in  the  Fin  il  Rule.  Three  scenarios 
were  developec  to  reflect  a  range  of 
possible  econoi  nic  and  environmental 
outcomes:  Trarsmission  Efficiency 
Scenario;  Tran:  mission/Generation 
Efficiency  Seen  ario;  New  Entry 
Scenario. 


D.  Alternatives 


to  the  Rule 


The  primary  iltemative  to  the  Final 
Rule  is  for  the  ( lonunission  to  maintain 
the  status  quo,  hat  is,  to  continue  its 
existing  open  a  ;cess  policies.  The  result 
of  this  no-actioi  i  alternative,  without 
implementing  t  ae  Final  Rule,  is  that  the 
Commission  wi  )uld  effectuate  an  open 
transmission  gi  id,  but  not  address 
changes  in  the  ndustry  that  have 
occurred  since  Drder  No.  888  was 
adopted.  Howe  /er,  the  no-action 
alternative  des<  ribes  what  is  likely  to 
happen  if  the  C  Dmmission  takes  no 
action  over  and  beyond  implementation 
of  existing  policies.  Once  this  baseline 
is  established  t©  portray  what  is  likely 
to  happen  in  thp  electric  industry 


during  the  study  period,  the  projected 
impacts  of  the  Final  Rule  can  then  be 
determined  against  this  backdrop. 

In  addition  to  the  Final  Rule  and  the 
no-action  alternative,  several  alternative 
approaches  were  considered  and 
ultimately  rejected.  The  alternative  of 
analyzing  mandatory  RTOs,  as 
compared  with  voluntary  RTOs  as  set 
forth  in  the  Final  Rule,  was  rejected  as 
moot,  since  the  EA  assumes  that 
voluntary  RTO  formation  proceeds  with 
little  delay  and  is  successful  in  creating 
RTOs  with  the  functions  and 
characteristics  contained  in  the  Rule. 
Hence,  assumptions  for  voluntary  RTOs 
and  mandatory  RTOs  are  analytically 
indistingiiishable  in  terms  of  their 
effects  on  the  transmission  grid  and  on 
the  electric  sector  generally. 

The  other  major  alternative 
considered  was  the  analysis  of 
alternative  fuel  price  assumptions. 
Project  for  Sustainable  FERC  Energy 
Policy  suggested  that  we  prepare  such 
an  analysis.  However,  as  we  noted  in 
the  EA,  this  alternative  was  ultimately 
rejected  for  two  reasons.  First,  as 
reflected  in  scenarios  analyzed  in  the 
EIS  for  Order  No.  888,  plausible 
variation  in  gas  prices  relative  to  coal 
prices  is  imlikely  to  have  a  major  impact 
on  the  enviroiunental  effects  of  the  Final 
Rule.  Therefore,  a  gas  price  scenario  was 
selected  that  had  the  general 
characteristics  of  other  forecasts, 
namely,  that  gas  prices  will  rise  relative 
to  coal  prices.  The  selection  of  this  gas 
price  scenario  does  not  represent  an 
endorsement  of  this  particular  gas  price 
path.  Although  we  believe  it  to  be  a 
reasonable  projection,  it  is  a  merely  a 
representative  projection  of  gas  prices 
for  piorposes  of  the  EA.  Second,  there  is 
no  need  to  consider  an  alternative 
where  competition  favors  gas  over  coal 
because  such  a  scenario  would  have 
little  adverse  impact,  especially  when 
compared  with  scenarios  that  tend  to 
favor  increased  coal  use  relative  to  gas 
use.  In  the  rule  scenario  we  selected,  we 
included,  therefore,  a  number  of 
improvements  in  coal  technology  as  a 
result  of  the  RTO  Rule,  to  ensure  that 
the  potential  impacts  of  any  increased 
coal  use  relative  to  the  base  case  would 
be  considered  in  assessing  the 
environmental  consequences  of  the  rule. 

E.  Analytic  Framework  and 
Assumptions 

It  is  expected  that  the  impacts  of  the 
Final  Rule  will  result  primarily  fi-om 
changes  in  the  types  and  locations  of 
power  plants  and  transmission  facilities 
constructed  in  the  future  and  changes  in 
the  operating  patterns  of  existing  power 
plants,  including  changes  in  the  fuel 
mix.  To  examine  the  impacts 


thoroughly,  the  modeling  approach 
chosen  includes  detailed 
representations  of  electric  power  plants 
and  the  electric  transmission  grid,  and 
allows  for  an  economic  (least-cost) 
compliance  with  existing  and  futiu-e 
environmental  regulatory  requirements. 

Computer  modeling  capable  of 
simulating  regional  electric  utility 
dispatch  and  capacity  expansion  over 
time  was  used  to  characterize  electric 
power  markets  in  the  base  case  and  rule 
scenarios.  We  used  a  large  supply 
optimization  model  of  the  U.S. 
electricity  supply  sector,  which 
emphasizes  pollution  estimation  and 
pollution  control.  It  has  been  used  for 
Enviroiunental  Protection  Agency  (EPA) 
regulatory  analysis  in  publicly 
accessible  proceedings  since  1996. 

Analytic  assimiptions  are  a  critical 
part  of  the  modeling.  Because  the  model 
cannot  tell  us  directly  what  the  RTO- 
related  changes  will  be,  it  must  assess 
how  a  set  of  assumed  changes  in  the 
cost  and/or  physical  properties  or  the 
electricity  system  could  lead  to  changes 
in  the  use  of  the  system,  and  hence  to 
changes  in  emissions. 

A  series  of  specific  assumptions  were 
developed  to  model  the  base  case  and 
scenarios.  Assimiptions  common  to  all 
modeled  cases  include  current  and 
future  prices  of  fossil  fuels,  particularly 
coal  and  natiu-al  gas,  and  ciurent  and 
future  requirements  imposed  on  the 
electric  sector  by  environmental  laws 
and  regulations.  These  requirements 
include:  for  SO2,  continuation  of  the 
Title  IV  Acid  Rain  Program,  with  Phase 
II  coverage  and  levels  of  permitted 
emissions;  for  NOx,  Title  IV 
requirements  on  coal-fired  boilers 
(Phase  I  and  Phase  II);  emissions  cap 
restrictions  in  the  Ozone  Transport 
Region  starting  in  1999,  and 
implementation  of  the  Final  Rule 
governing  ozone  transport  issued  by  the 
EPA  in  1997,  modeled  in  accordance 
with  the  EPA's  guidance.  This  EPA  Rule 
imposes  a  cap  on  NOx  on  large  utility 
boilers  in  22  states  in  the  eastern  United 
States  and  limiting  summer  NOx 
emissions  to  543,800  tons;  no  regulatory 
restrictions  are  assumed  for  mercury  or 
CO2. 

Project  Groups  commented  that,  since 
assiunptions  made  in  the  EA  about 
futiu-e  environmental  regulations  are 
critical  in  determining  the  outcome  of 
the  analysis,  changes  in  futiue 
environmental  regulations  (particularly 
due  to  legal  challenges)  from  those 
assumed  in  the  EA  could  result  in 
different  enviroiunental  impacts. 
Accordingly,  the  comment  states  that 
the  EA  should  reflect  possible  changes. 
We  note  that  there  are  many  important 
analytic  assumptions  embodied  in  the 
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modeling  for  the  EA.  Environmental 
regulations  are  directly  represented  in 
the  analysis,  emd  changes  in  these 
assumed  regulations  do  have  a  large 
effect  on  the  results  of  the  modeling.  In 
particular,  the  presence  or  absence  of 
SO2  and  NOx  caps  is  a  key  assumption. 
Nevertheless,  these  assiunptions  are 
based  on  regulations  which  are  final,  as 
opposed  to  proposed  regulations  or 
speculative  regulatory  actions.  These 
rules  and  associated  regulatory  analyses 
from  EPA  were  used  as  the  basis  for  the 
EA  assxmiptions.  Accordingly,  it  woxdd 
be  premature  and  speculative  to 
consider  changes,  if  any,  from  pending 
legal  challenges  or  speculative  futtu^ 
regulatory  changes. 

In  a  broader  sense,  it  is  clear  that 
successful  competitive  energy  markets 
will  be  complemented  by  cost-effective 
environmental  regulation,  because  the 
incentives  for  efficient  behavior  on  the 
peirt  of  market  participants  can  be 
decentralized  and  the  need  for  intrusive 
regulatory  action  is  lessened.  Emissions 
trading  programs  such  as  those  for  SO2 
and  NOx  are  an  important  example  of 
such  cost-effective  regulation. 

Other  invariant  assumptions  include: 
net  electric  demand  growth  (with  the 
exception  of  New  Entry  Scenario);  load 
shape  (how  demand  varies  with  season 
and  time  of  day  within  each  model 
region);  costs  and  performance  of  new 
power  plants;  and  capacity  and 
generation  of  nuclear,  hydroelectric, 
pimiped  storage,  and  import  supply. 

Because  of  me  importance  of  the 
transmission  system  in  the  Rule, 
assumptions  were  made  about  potential 
changes  that  may  come  about  either 
because  of  the  Rule's  requirements  or 
because  of  its  increased  incentives  for 
better  grid  operation  and  investment.  In 
addition,  the  Final  Rule  is  expected  to 
develop  more  competitive  bulk  electric 
power  markets.  Competition  is  expected 
to  increase  the  incentives  for  efficient 
behavior  among  market  participants.  To 
assess  the  potential  effects  of  such 
increased  efficiencies  on  the 
environment,  some  assumptions 
affecting  new  euad  existing  power  plants 
were  changed.  Finally,  to  respond  to 
concerns  expressed  by  parties  in  the 
scoping  process  regarding  the  role  of 
new  entrants  in  developing  competitive 
power  markets,  particularly  the  RTOs,  a 
model  scenario  was  developed  that 
specifically  addresses  new  entry  and 
enhanced  consumer  choice. 

F.  Impacts 

The  EA  analyzes  the  electric  power 
capacity  and  generation  projections  on  a 
national  and  regional  level  for  the  base 
case,  and  presents  the  cwresponding 
envirorunental  impacts.  Projected  trends 


in  generating  capacity,  including 
economic  additions,  retirements  and 
modifications,  and  generation  by  plant 
type  for  the  base  case,  are  analyzed  for 
the  years  2005,  2010,  and  2015.  The 
data  indicate  that  virtually  all  future 
capacity  additions  are  expected  to  be 
gas-fired  combined  cycle  or  combustion 
turbine  units;  coal  will  nevertheless 
remain  the  dominant  fuel  for  generation. 
Growth  in  natviral  gas,  however,  will  be 
rapid,  with  the  share  of  generation 
increasing  from  13  percent  in  1997  to  32 
percent  in  2015;  total  generating 
capacity  is  expected  to  grow  at  a  slower 
rate  than  demand,  resulting  in  plants 
that  will  generally  be  operated  at  higher 
capacity  factors;  regional  patterns  of 
generation  reflect  regional  demand 
growth  as  well  as  changes  in 
interregional  trade  in  electricity.  In  most 
regions,  growth  in  demand  is  met  by 
gas-fired  (or  oil/gas  switching)  plants, 
although  in  the  Midwest  existing  coal- 
fired  capacity  meets  part  of  the  growth 
in  the  early  years  of  the  forecast. 

The  EA  projects  national  emissions  in 
the  base  case  for  SO2,  NOx,  merciuy, 
and  CO2.  There  are  also  regional 
emissions  projections  for  NOx.  The' 
analysis  indicates  the  following: 

1 .  SO2  emissions  will  decline 
gradually  to  9.5  million  tons  in  2015. 
Variations  in  such  emissions  diuing  the 
forecast  period  primarily  reflect 
economic  use  of  the  Title  IV  emissions 
banking  program,  under  which  emitting 
parties  may  elect  to  over-control  SO2  in 
any  year  and  bank  the  extra  reductions 
as  emission  credits  for  later  use; 

2.  Regional  SO2  emissions  generally 
will  follow  the  same  pattern  as  the 
national  emissions  total.  However, 
emissions  reductions  and  shifts  are  not 
expected  to  occiu  vmiformly  across 
regions  because  the  SO2  emissions 
trading  program  allows  emitting  parties 
with  higher  costs  of  pollution  control  to 
purchase  allowances  from  emitting 
parties  with  lower  control  costs.  This 
can  lead  to  increases  in  emissions  from 
certain  regions; 

3.  NOx  emissions  are  projected  to 
decline  to  4.1  million  tons  in  2015. 
These  reductions  are  due  to  the 
development  of  NOx  regulations  under 
the  Clean  Air  Act.  Fvulhermore,  summer 
or  "ozone  season"  (May  to  September) 
NOx  emissions  are  projected  to  decrease 
to  1.3  million  tons  in  2015; 

4.  Regional  NOx  emissions  are 
projected  to  follow  a  pattern  similar  to 
the  national  trend;  however,  the 
implementation  of  NOx  controls  is 
assumed  to  take  the  form  of  an  emission 
cap  and  permit  trading  program  similar 
to  the  Title  IV  SO2  program. 
Consequently,  certain  regions  may 
experience  different  NOx  emissions 


trends  because  of  the  relative  costs  of 
controlling  NOx  and  the  possibility  of 
trading  between  emitting  parties; 

5.  CO2  is  projected  to  increase 
throughout  the  analysis  period  by  27 
percent.  Because  CO2  is  an  imregulated 
pollutant  at  the  present  time,  and 
because  both  coal  and  natural  gas  emit 
CO2,  the  rise  in  both  coal  and  gas-fired 
generation  leads  to  a  substantial 
increase  in  CO2  emissions  during  the 
analysis  period;  and 

6.  Merciuy  emissions  range  between 
50.6  and  53.2  tons  during  the  forecast 
period  with  ntfclear  trend 
distinguishable.  Mercmy  is  also 
uncontrolled  at  the  present  time,  but 
emissions  are  closely  linked  to  coal  use 
(writh  considerable  variation  of  mercury 
content  in  coal  from  specific  seams). 
The  relative  stability  of  coal-fired 
generation  in  later  years  of  the  analysis 
period  leads  to  the  observed  pattern  of 
merciuy  emissions. 

The  analysis  indicates  that  the 
Midwest  is  expected  to  produce  slightly 
more  power,  the  East  Coast  to  produce 
slightly  less  power.  These  changes  are 
likely  to  be  greatest  in  the  near-term, 
and  to  decline  toward  baseline  levels 
over  time.  The  Final  Rule  would  result 
in  the  slight  shifting  of  the  baseline  fuel 
mix  projections  toward  coal  and  away 
from  fuel  oil  and,  to  some  extent, 
natural  gas;  these  changes  are  small 
relative  to  the  overall  trend  in  the  fuel 
mix,  in  which  natural  gas  remains  the 
most  rapidly  growing  fuel.  This  is 
consistent  with  the  change  in  regional 
levels  of  generation. 

The  analysis  shows  that  the  overall 
emissions  of  SOx.  NOx,  mercury,  and 
CO2,  are  directionally  consistent  with 
the  observed  changes  in  power 
generation  and  fuel  mix.  That  is, 
emissions  tend  to  increase  early  in  the 
forecast  period  and  then  decline  over 
time,  with  several  instances  of 
emissions  reductions.  The  greatest 
change  in  any  regulated  pollutant  (a  rise 
of  3.6  percent  or  381,000  tons  of  SO2  in 
one  scenario)  occurs  as  a  result  of 
changing  patterns  of  emissions  banking 
and  trading,  which  is  consistent  with 
the  design  of  the  SO2  cap  and  trade 
regulatory  program.  Regional  variations 
in  aimual  and  summer  NOx  are  also 
possible  and  are  also  consistent  with 
regulatory  pro-am  design.  Emissions 
budgets  are  met  at  all  times.  Other 
emission  changes  are  relatively  small 
because  coal-fired  plants,  which 
contribute  a  disproportionate  share  of 
these  emissions,  are  already  heavily 
utilized  and  so  are  unable  to  increase 
their  output  significantly  in  the 
rulemaking  scenarios.  In  one  scenario 
designed  to  examine  increased  new 
entry  and  demand  flexibility, 
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en|issions  reductions  occur 
demand  for 
with  cleaner  new 


li  >wer  ( 


substantia] 
as  a  result  of 
electricity  cocdbined 
supply  options 

V.  Regulatory  Flexibility  Act 
Certification 

The  Conuni!  sion  received  no 
comments  on  i  ts  certification,  in  the 
NOPR,  that  th<  <  proposed  rule  would  not 
have  a  signific  mt  economic  impact  on 
a  substantial  n  umber  of  small  entities 
and  that  an  inikial  regulatory  flexibility 
analysis  is  not  required  by  5  U.S.C. 
§  603.  The  Cor  unission  adheres  to  its 
earlier  reasoni:  ig  and  thus  concludes 
that  a  final  reg  ilatory  flexibility  analysis 
also  is  not  required. ^^^  i^  making  this 
determination,  the  Commission  is 
required  to  exs  mine  only  the  direct 
compliance  co^ts  that  a  rulemaking 


imposes  upon 


small  businesses.  It  is  not 


required  to  coi  tsider  indirect  economic 


consequences, 
consider  costs 


nor  is  it  required  to 
that  an  entity  incurs 


FERC-516' 
FERC-5162 
FERC-519' 

Totals 


^  Filings  to  projbose  participation  in  an  RTO  under  §  35.34(d). 
2  Alternative  filfigs  under  §  35.34(g). 


Conunents  Were 
Commission's 
whether  the 
practical  utilit; ' 
provided  burdi  sn 
enhance  the  qi  aiity 
of  the  information 
any  suggested 
respondents'  bixrden 
of  automated 


Title:  FERC- 
Schedule  Filin  >i 
Application  foi 
Disposition 
Facilities  or  foi 
Acquisition  of 
Utility. 

Action:  Prop|)sed 

OMB  Control 
1902-0082. 


The  applicai  t 
for  failure  to  rep 
of  information 


6M. 


'"See  5  U.S.C 

'"Mid-TexHec 
(D.C.  Cir.  1985) 
small  entities  "thatlwould 
Colorado  State  Bat  king 


KCcnn 


volimtarily.754  j^is  rulemaking  does  not 
impose  significant  compliance  costs 
upon  small  entities.  Instead,  it  leaves 
them  with  the  choice  of  whether  to  join 
an  RTO.  The  only  costs  that  are 
mandated  are  the  minimal  costs 
associated  with  filing  a  statement,  in  the 
event  a  public  utility  does  not  make  an 
RTO  filing,  explaining  its  efforts  to  join 
an  RTO,  any  barriers  it  encountered, 
and  any  futiu-e  plans  to  join  an  RTO. 
Thus,  this  rulemaking  will  not  have  a 
significant  economic  impact  upon  any 
small  entities. 

VI.  Public  Reporting  Burden  and 
Information  Collection  Statement 

The  OMB  regulations  require  OMB  to 
approve  certain  reporting  and 
recordkeeping  (collections  of 
information)  imposed  by  agency  rule.^^^ 
The  NOPR  was  submitted  to  OMB  at  the 
time  of  issuance.  OMB  did  not  comment 
nor  did  it  take  any  action  on  the 
proposed  rule.  FERC  identifies  the 

Table  1 . — Estimated  Annual  Burden 


information  provided  under  Part  35  as 
FERC-516  756  and  under  Part  33  as 
FERC-Sig."^ 

No  comments  from  the  public  on  the 
biu-den  estimate  were  received.  The 
filing  requirements  remain  essentially 
the  same  as  those  in  the  NOPR  so, 
therefore,  the  estimated  annual  filing 
burden  remains  the  same.  The  burden 
estimates  for  complying  with  this 
proposed  rule  are  set  out  in  Table  1.  The 
total  annual  hours  for  collection 
(reporting  +  recordkeeping  (if 
appropriate))  is  7,600. 

Information  Collection  Costs:  The 
Commission  has  projected  the  average 
annualized  cost  for  all  respondents  to 
be:  Annuahzed  Costs  (Operations  & 
Maintenance):  $401,518  (7,600  hours  + 
2080  hoiu's  per  year  x 
$109,889=$401,518).  The  cost  per 
respondent  is  $7,722  (participants  and 
non-participants) . 


Data  Collection 


Number  of 
Respondents 


12 
40 
12 


Number  of 
Responses 


Hours  Per 
Response 


300 

40 

200 


Total  Annual 
Hours 


3,600 
1,600 
2,400 


7,600 


solicited  on  the 
leed  for  this  information, 
information  will  have 
the  accuracy  of  the 
estimates,  ways  to 
,  utility,  and  clarity 
to  be  collected,  and 
nethods  for  minimizing 
including  the  use 
iiformation  techniques. 

516,  Electric  Rate 
.s;  FERC-519 
Sale,  Lease,  or  Other 
Merger  or  ConsoUdation  of 
the  Purchase  or 
Securities  of  a  Public 


Data  Collections. 
No.:  1902-0096  and 


shall  not  be  penalized 

pond  to  this  collection 

uinless  the  collection  of 


information  displays  a  valid  OMB 
control  number. 

Respondents:  Business  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Responses:  One  time. 

Necessity  of  Information:  The  Final 
Rule  revises  the  requirements  contained 
in  18  CFR  part  35.  "The  Commission  is 
promoting  the  voluntary  establishment 
of  RTOs  nationwide  by  December  2001. 
In  particular,  the  Commission  will 
establish  in  this  rule  characteristics  and 
functions  which  applicants  must  meet 
to  become  Commission-approved  RTOs. 
The  Commission  will  engage  in  a 
collaborative  process  with  state  officials 
and  others  to  facilitate  RTO 
development.  The  rule  will  require  that 
each  public  utility  that  owns,  operates 
or  controls  transmission  facilities 
participate  in  one-time  filings  proposing 
an  RTO  or  make  a  filing  explaining  why 
they  are  not  participating  in  an  RTO 
proposal. 


Internal  Review:  The  Commission  has 
assiired  itself,  by  means  of  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  The  Commission's  Office 
of  Markets,  Tariffs  and  Rates  will  use 
the  data  included  in  filings  imder  18 
CFR  35.34  to  evaluate  efforts  for  the 
interconnection  and  coordination  of  the 
U.S.  electric  transmission  system  and  to 
ensure  the  orderly  formation  of  RTOs  as 
well  as  for  general  industry  oversight. 
These  information  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 
communication,  and  management 
within  the  electric  power  industry. 

The  Commission  received 
approximately  334  comments  and  reply 
comments  on  its  NOPR  but  none  on  its 
reporting  burden.  The  Commission's 
responses  to  the  comments  are 
addressed  in  the  preamble  of  this  Final 


Coop.  V.  FEBC,  773  F.2d  327 
mission  need  only  consider 
be  directly  regulated"); 
Bd.  V.  RTC.  926  F.2d  931 


(10th  Cir.  1991)  (Regulatory  Flexibility  Act  not 
implicated  where  regulation  simply  added  an 
option  for  affected  entities  and  did  not  impose  any 
costs). 

"5  5  CFR  1320.11.  44  U.S.C  3S07(d). 


'**  Electric  Rate  Schedule  Filings. 

'"  Application  for  Sale,  Lease,  or  Other 
Disposition,  Merger  or  Consolidation  of  Facilities  or 
for  the  Purchase  or  Acquisition  of  Securities  of  a 
Public  Utility. 
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Rule.  The  Commission  is  submitting  a 
copy  of  the  Final  Rule  along  with 
information  collection  submissions  for 
the  data  collections  identified  above  to 
OMB  for  its  review  and  approval. 
Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  ME, 
Washington,  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)  208-2425,  E-mail: 
mike.millei@ferc.fed.us]  or  send  your 
comments  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  [Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
phone:  (202)  395-3087,  fax:  (202)  395- 
7285). 

Vn.  Effective  Date  and  Congressional 
Notification 

This  rule  will  take  effect  March  6, 
2000.  The  Commission  has  determined, 
with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
that  this  Rule  is  a  "major  rule"  within 
the  meaning  of  section  351  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.''58  The  Rule  will  be  submitted  to 
both  Houses  of  Congress  and  the 
Comptroller  General  prior  to  its 
publication  in  the  Federal  Register. 

Vm.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/ or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  [http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern 
time)  at  888  First  Street,  N.E.,  Room  2 A, 
Washington,  D.C.  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

•  CEPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14,  1994. 
CIPS  can  be  accessed  using  the  CIPS 
Unk  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 
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•  RIMS  contains  images  of  documents 
submitted  to  and  issues  by  the 
Commission  after  November  16, 1981. 
Documents  from  November  1995  to  the 
present  can  be  viewed  and  printed  from 
FERC's  Home  Page  using  the  RIMS  link 
or  the  Energy  Information  Online  icon. 
Descriptions  of  docimients  back  to 
November  16,  1981,  are  also  available 
from  RIMS-on-the-Web;  requests  for 
copies  of  these  and  other  older 
documents  should  be  submitted  to  the 
Public  Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (e-mail  to 
WebMaster@ferc.fed.us)  of  the  Public 
Reference  Room  at  (202)  208-1371  (e- 
mail  to 
public. referenceroom@f ere. fed. us). 

During  normal  business  hours, 
dociunents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  in  18  CFR  Part  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements 

By  the  Commission. 
David  P.  Boergera, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  35,  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  adding  a 
new  Subpart  F  and  a  new  §  35.34  to  read 
as  follows: 

Subpart  F — Procedures  and 
Requirements  Regarding  Regional 
Transmission  Otganlzations 

§  35.34    Regional  Transmission 
Organizations. 

(a)  Purpose.  This  section  estabfishes 
required  characteristics  and  functions 
for  Regional  Transmission 
Organizations  for  the  pxu-pose  of 
promoting  efficiency  and  reliability  in 
the  operation  and  planning  of  the 
electric  transmission  grid  and  ensuring 
non-discrimination  in  the  provision  of 
electric  transmission  services.  This 
section  further  directs  each  public 
utility  that  owns,  operates,  or  controls 


facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce  to 
make  certain  filings  with  respect  to 
forming  and  participating  in  a  Regional 
Transmission  Organization. 

(b)  Definitions. 

(1)  Regional  Transmission 
Organization  means  an  entity  that 
satisfies  the  minimiun  characteristics  set 
forth  in  paragraph  (j)  of  this  section, 
performs  the  functions  set  forth  in 
paragraph  (k)  of  this  section,  and 
accommodates  the  open  architecture 
condition  set  forth  in  paragraph  (1)  of 
this  section. 

(2)  Market  participant  means: 

(i)  Any  entity  that,  either  directly  or 
through  an  affiliate,  sells  or  brokers 
electric  energy,  or  provides  transmission 
or  ancillary  services  to  the  Regional 
Transmission  Organization,  unless  the 
Commission  finds  that  the  entity  does 
not  have  economic  or  conunercial 
interests  that  would  be  significantly 
affected  by  the  Regional  Transmission 
Organization's  actions  or  decisions;  and 

(ii)  Any  other  entity  that  the 
Commission  finds  has  economic  or 
commercial  interests  that  would  be 
significantly  affected  by  the  Regional 
Transmission  Organization's  actions  or 
decisions. 

(3)  Affiliate  means  the  definition 
given  in  section  2(a)(ll)  of  the  Public 
Utility  Holding  Company  Act  (15  U.S.C. 
79b(a)(ll)). 

(4)  Class  of  market  participants  means 
two  or  more  market  participants  with 
common  economic  or  commercial 
interests. 

(c)  General  rule.  Except  for  those 
public  utilities  subject  to  the 
requirements  of  paragraph  (h)  of  this 
section,  every  public  utility  that  owns, 
operates  or  controls  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce  as  of  March  6,  2000 
must  file  with  the  Commission,  no  later 
than  October  15,  2000,  one  of  the 
following: 

(1)  A  proposal  to  participate  in  a 
Regional  Transmission  Organization 
consisting  of  one  of  the  types  of 
submittals  set  forth  in  paragraph  (d)  of 
this  section;  or 

(2)  An  alternative  filing  consistent 
with  paragraph  (g)  of  this  section. 

(d)  Proposal  to  participate  in  a 
Regional  Transmission  Organization. 
For  purposes  of  this  section,  a  proposal 
to  participate  in  a  Regional 
Transmission  Organization  means: 

(1)  Such  filings,  made  individually  or 
jointly  with  other  entities,  pursuant  to 
sections  203,  205  diid  206  of  the  Federal 
Power  Act  (16  U.S.C.  824b,  824d,  and 
824e),  as  are  necessary  to  create  a  new 
Regional  Transmission  Organization; 
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(2)  Such  fiHi  tgs,  made  individually  or 
jointly  with  other  entities,  pursuant  to 
sections  203,  2D5  and  206  of  the  Federal 
Power  Act  (16  U.S.C.  824b,  824d,  and 
824e),  as  are  n(K:essary  to  join  a  Regional 
Transmission  Organization  approved  by 
the  Commission  on  or  before  the  date  of 
the  filing;  or 

(3)  A  petitioi  i  for  declaratory  order, 
filed  individua  lly  or  jointly  with  other 
entities,  asking  whether  a  proposed 
transmission  e:  itity  woidd  qualify  as  a 
Regional  Trans  mission  Organization 
and  containing  at  least  the  following: 

(i)  A  detailed  description  of  the 
proposed  trans  mission  entity,  including 
a  description  o  f  the  organizational  and 
operational  stn  icture  and  the  intended 
participants; 

(ii)  A  discus:  ion  of  how  the 
transmission  ei  itity  would  satisfy  each 
of  the  charactei  istics  and  functions  of  a 
Regional  Trans  [nission  Organization 
specified  in  pa  -agraphs  (j),  (k)  and  (1)  of 
this  section; 

(iii)  A  detail<d  description  of  the 
Federal  Power  lAct  section  205  rates  that 
will  be  filed  fot  the  Regional 
Transmission  ( >rganization;  and 

(ivj  A  conun  tment  to  make  filings 
pursuant  to  sections  203,  205  and  206 
of  the  Federal  f  ower  Act  (16  U.S.C. 
824b,  824d,  anil  824e],  as  necessary, 
prompUy  after  the  Commission  issues 
an  order  in  res]  >onse  to  the  petition. 

(4)  Any  prop  asal  filed  under  this 
paragraph  (d)  must  include  an 
explanation  of  efforts  made  to  include 
public  power  e  ntities  in  the  proposed 
Regional  Transmission  Organization. 

(e)  Innovativ  ?  transmission  rate 
treatments  for  Regional  Transmission 
Organizations. 

(1)  The  Comi  nission  will  consider 
authorizing  an; '  innovative  transmission 
rate  treatment,  is  discussed  in  this 
paragraph  (e),  i  }r  an  approved  Regional 
Transmission  C  Organization.  An 
applicant's  req  lest  must  include: 

(i)  A  detailed  explanation  of  how  any 
proposed  rate  t  eatment  would  help 
achieve  the  goals  of  Regional 
Transmission  C  irganizations,  including 
efficient  use  of  and  investment  in  the 
transmission  s)  stem  and  reliability 
benefits  to  con;  luners; 

(ii)  A  cost-be  lefit  analysis,  including 
rate  impacts;  ai  id 

(iii)  A  detailed  explanation  of  why  the 
proposed  rate  t  eatment  is  appropriate 
for  the  Regiona  Transmission 
Organization. 

The  applican  t  must  support  any  rate 
proposal  under  this  paragraph  (e)  as 
just,  reasonable ,  and  not  luiduly 
discriminatory  or  preferential. 

(2)  For  purpc  ses  of  this  paragraph  (e), 
innovative  tran  smission  rate  treatment 
means  any  of  tl  le  following: 


(i)  A  transmission  rate  moratorium, 
which  may  include  proposals  based  on 
formerly  bundled  retail  transmission 
rates; 

(ii)  Rates  of  return  that: 

(A)  Are  formulary; 

(B)  Consider  risk  premiums  and 
account  for  demonstrated  adjustments 
in  risk;  or 

(C)  Do  not  vary  with  capital  structure; 
(iii)  Non-traditional  depreciation 

schedules  for  new  transmission 
investment; 

(iv)  Transmission  rates  based  on 
levelized  recovery  of  capital  costs; 

(v)  Transmission  rates  that  combine 
elements  of  incremental  cost  pricing  for 
new  transmission  facilities  with  an 
embedded-cost  access  fee  for  existing 
transmission  facilities;  or 

(vi)  Performance-based  transmission 
rates. 

(3)  A  request  for  performance-based 
transmission  rates  imder  this  paragraph 
(e)  may  include  factors  such  as: 

(i)  A  method  for  calculating  initial 
transmission^tes  (including  price  caps 
and  any  provisions  for  discoimting]; 

(ii)  A  mechanism  for  adjusting  initial 
rates,  which  may  be  derived  from  or 
based  upon  external  factors  or  indices  or 
a  specific  performance  measiu^; 

(iii)  Time  periods  for  redetermining 
initial  rates;  and 

(iv)  Costs  to  be  excluded  from 
performance-based  rates. 

(4)  An  innovative  transmission  rate 
treatment  or  any  other  rate  proposal 
made  for  an  approved  Regional 
Transmission  Organization  may  be 
requested  as  part  of  any  filing  that  is 
made  under  paragraph  (d)  of  this  section 
or  in  any  subsequent  rate  change 
proposal  luider  section  205  of  the 
Federal  Power  Act  (16  U.S.C.  824d). 
Unless  otherwise  ordered  by  the 
Commission,  an  approved  Regional 
Transmission  Organization  may  not 
include  in  rates  any  innovative 
transmission  rate  treatment  under 
paragraphs  (e)(2)(i)  and  (e)(2)(ii){C)  of 
this  section  after  January  1,  2005. 

(f)  Transfer  of  operational  control. 
The  public  utility's  proposal  to 
participate  in  a  Regional  Transmission 
Organization  filed  pursuant  to 
paragraph  (c)(1)  of  this  section  must 
propose  that  operational  control  of  that 
public  utility's  transmission  facilities 
will  be  transferred  to  the  Regional 
Transmission  Organization  on  a 
schedule  that  will  allow  the  Regional 
Transmission  Organization  to 
commence  operating  the  facilities  no 
later  than  December  15,  2001. 

Note  to  paragraph  (f):  The  requirement  in 
paragraph  (f)  of  this  section  may  be  satisfied 
by  proposing  to  transfer  to  the  Regional 
Transmission  Organization  ownership  of  the 
facilities  in  addition  to  operational  control. 


(g)  Alternative  filing.  Any  fiUng  made 
pursuant  to  paragraph  (c)(2)  of  this 
section  must  contain: 

(1)  A  description  of  any  efforts  made    n 
by  that  public  utility  to  participate  in  a 
Regional  Transmission  Organization; 

(2)  A  detailed  explanation  of  the 
economic,  operational,  conunercial, 
regulatory,  or  other  reasons  the  public 
utihty  has  not  made  a  filing  to 
participate  in  a  Regional  Transmission 
Organization,  including  identification  of 
any  existing  obstacles  to  participation  in 
a  Regional  Transmission  Organization; 
and 

(3)  The  specific  plans,  if  any,  the 
public  utihty  has  for  further  work 
toward  participation  in  a  Regional 
Transmission  Organization,  a  proposed 
timetable  for  such  activity,  an 
explanation  of  efforts  made  to  include 
public  power  entities  in  the  proposed 
Regional  Transmission  Organization, 
and  any  factors  (including  any  law,  rule 
or  regulation)  that  may  affect  the  pubUc 
utility's  ability  or  decision  to  participate 
in  a  Regional  Transmission 
Oi^anization. 

(n)  Public  utilities  participating  in 
approved  tmnsmission  entities.  Every 
public  utihty  that  owns,  operates  or 
controls  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  as  of  March  6, 
2000,  and  that  has  filed  with  the 
Commission  on  or  before  March  6,  2000 
to  transfer  operational  control  of  its 
facilities  to  a  transmission  entity  that 
has  been  approved  or  conditionally 
approved  by  the  Commission  on  or 
before  March  6,  2000  as  being  in 
conformance  with  the  eleven  ISO 
principles  set  forth  in  Order  No.  888, 
FERC  Statutes  and  Regulations, 
Regulations  Preamble  January  1991- 
June  1996  H  31,036  (Final  Rule  on  Open 
Access  and  Stranded  Costs),  must, 
individually  or  jointly  with  other 
entities,  file  with  the  Commission,  no 
later  than  January  15,  2001: 

(1)  A  statement  that  it  is  participating 
in  a  transmission  entity  that  has  been  so 
approved; 

(2)  A  detailed  explanation  of  the 
extent  to  which  the  transmission  entity 
in  which  it  participates  has  the 
characteristics  and  performs  the 
functions  of  a  Regional  Transmission 
Organization  specified  in  paragraphs  (j) 
and  (k)  of  this  section  and 
accommodates  the  open  architectine 
conditions  in  paragraph  (1)  of  this 
section;  and 

(3)  To  the  extent  the  transmission 
entity  in  which  the  public  utility 
participates  does  not  meet  all  the 
requirements  of  a  Regional 
Transmission  Organization  specified  in 
paragraphs  (j),  (k),  and  (1)  of  this  section. 
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(i)  A  proposal  to  participate  in  a 
Regional  Transmission  Organization 
that  meets  such  requirements  in 
accordance  with  paragraph  (d)  of  this 
section, 

(ii)  A  proposal  to  modify  the  existing 
transmission  entity  so  that  it  conforms 
to  the  requirements  of  a  Regional 
Transmission  Organization,  or 

(iii)  A  filing  containing  the 
information  specified  in  paragraph  (g)  of 
this  section  addressing  any  efforts, 
obstacles,  and  plans  with  respect  to 
conformance  with  those  requirements. 

(i)  Entities  that  become  public  utilities 
with  transmission  facilities.  An  entity 
that  is  not  a  public  utility  that  owns, 
operates  or  controls  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce  as  of  March  6, 
2000,  but  later  becomes  such  a  public 
utility,  must  file  a  proposal  to 
participate  in  a  Regional  Transmission 
Organization  in  accordance  with 
paragraph  (d)  of  this  section,  or  an 
alternative  filing  in  accordance  with 
paragraph  (g)  of  this  section,  by  October 
15,  2000  or  60  days  prior  to  the  date  on 
which  the  public  utility  engages  in  any 
transmission  of  electric  energy  in 
interstate  commerce,  whichever  comes 
later.  If  a  proposal  to  participate  in 
accordance  with  paragraph  (d)  of  this 
section  is  filed,  it  must  propose  that 
operational  control  of  the  applicant's 
transmission  system  will  be  transferred 
to  the  Regional  Transmission 
Organization  within  six  months  of  filing 
the  proposal. 

(j)  Required  characteristics  for  a 
Regional  Transmission  Organization.  A 
Regional  Transmission  Organization 
must  satisfy  the  following 
characteristics  when  it  commences 
operation: 

tl)  Independence.  The  Regional 
Transmission  Organization  must  be 
independent  of  any  market  participant. 
The  Regional  Transmission 
Organization  must  include,  as  part  of  its 
demonstration  of  independence,  a 
demonstration  that  it  meets  the 
following: 

(i)  The  Regional  Trfmsmission 
Organization,  its  employees,  and  any 
non-stakeholder  directors  must  not  have 
financial  interests  in  any  market 
participant. 

(ii)  The  Regional  Transmission 
Organization  must  have  a  decision 
making  process  that  is  independent  of 
control  by  any  market  participant  or 
class  ofparticipants. 

(iii)  The  Regional  Transmission 
Organization  must  have  exclusive  and 
independent  authority  under  section 
205  of  the  Federal  Power  Act  (16  U.S.C. 
824d),  to  propose  rates,  terms  and 
conditions  of  transmission  service 


provided  over  the  facilities  it  operates. 
Note  to  paragraph  (j)(l)(iii): 
Transmission  owners  retain  authority 
under  section  205  of  the  Federal  Power 
Act  (16  U.S.C.  824d)  to  seek  recovery 
from  the  Regional  Transmission 
Organization  of  the  revenue 
requirements  associated  with  the 
transmission  facilities  that  they  own. 

(2)  Scope  and  regional  configuration. 
The  Regional  Transmission 
Organization  must  serve  an  appropriate 
region.  The  region  must  be  of  sufficient 
scope  and  configuration  to  permit  the 
Regional  Transmission  Organization  to 
maintain  reliability,  effectively  perform 
its  required  functions,  and  support 
efficient  and  non-discriminatory  power 
markets. 

(3)  Operational  authority.  The 
Regional  Transmission  Organization 
must  have  operational  authority  for  all 
transmission  facilities  under  its  control. 
The  Regional  Transmission 
Organization  must  include,  as  part  of  its 
demonstration  of  operational  authority, 
a  demonstration  that  it  meets  the 
following: 

(i)  If  any  operational  functions  are 
delegated  to,  or  shared  with,  entities 
other  than  the  Regional  Transmission 
Organization,  the  Regional 
Transmission  Organization  must  ensiu-e 
that  this  sharing  of  operational  authority 
will  not  adversely  affect  reliability  or 
provide  any  market  participant  with  an 
unfair  competitive  advantage.  Within 
two  years  ajfter  initial  operation  as  a 
Regional  Transmission  Organization, 
the  Regional  Transmission  Organization 
must  prepare  a  public  report  that 
assesses  whether  any  division  of 
operational  authority  hinders  the 
Regional  Transmission  Organization  in 
providing  reliable,  non-discriminatory 
and  efficiently  priced  transmission 
service. 

(ii)  The  Regional  Transmission 
Organization  must  be  the  security 
coordinator  for  the  facilities  that  it 
controls. 

(4)  Short-term  reliability.  The 
Regional  Transmission  Organization 
must  have  exclusive  authority  for 
maintaining  the  short-term  reliability  of 
the  grid  that  it  operates.  The  Regional 
Transmission  Organization  must 
include,  as  part  of  its  demonstration 
with  respect  to  reliability,  a 
demonstration  that  it  meets  the 
following: 

(i)  The  Regional  Transmission 
Organization  must  have  exclusive 
authority  for  receiving,  confirming  and 
implementing  all  interchange  schedules. 

(Ti)  The  Regional  Transmission 
Organization  must  have  the  right  to 
order  redispatch  of  any  generator 
connected  to  transmission  facilities  it 


operates  if  necessary  for  the  reliable 
operation  of  these  facilities. 

(iii)  When  the  Regional  Transmission 
Organization  operates  transmission 
facilities  owned  by  other  entities,  the 
Regional  Transmission  Organization 
must  have  authority  to  approve  or 
disapprove  all  requests  for  scheduled 
outages  of  transmission  facilities  to 
ensure  that  the  outages  can  be 
accommodated  within  established 
reliability  standards. 

(iv)  If  the  Regional  Transmission 
Organization  operates  under  reliability 
standards  established  by  another  entity 
(e.g.,  a  regional  reliability  council),  the 
Regional  Transmission  Organization 
must  report  to  the  Commission  if  these 
standards  hinder  it  from  providing 
reliable,  non-discriminatory  and 
efficiently  priced  transmission  service. 

(k)  Required  functions  of  a  Regional 
Transmission  Organization.  The 
Regional  Transmission  Organization 
must  perform  the  following  functions. 
Unless  otherwise  noted,  the  Regional 
Transmission  Organization  must  satisfy 
these  obligations  when  it  commences 
operations. 

(1)  Tariff  administration  and  design. 
The  Regional  Transmission 
Organization  must  administer  its  own 
transmission  tariff  and  employ  a 
transmission  pricing  system  that  will 
promote  efficient  use  and  expansion  of 
transmission  and  generation  facilities. 
As  part  of  its  demonstration  with 
respect  to  tariff  administration  and 
design,  the  Regional  Transmission 
Organization  must  satisfy  the  standards 
listed  in  paragraphs  (k)(l)  (i)  and  (ii)  of 
this  section,  or  demonstrate  that  an 
alternative  proposal  is  consistent  with^ 
or  superior  to  satisfying  such  standards. 

(i)  The  Regional  Transmission 
Organization  must  be  the  only  provider 
of  transmission  service  over  the 
facilities  under  Us  control,  and  must  be 
the  sole  administrator  of  its  own 
Commission-approved  open  access 
transmission  tariff.  The  Regional 
Transmission  Organization  must  have 
the  sole  authority  to  receive,  evaluate, 
and  approve  or  deny  all  requests  for 
transmission  service.  The  Regional 
Transmission  Organization  must  have 
the  authority  to  review  and  approve 
requests  for  new  interconnections. 

(ii)  Customers  under  the  Regional 
Transmission  Organization  tariff  must 
not  be  charged  multiple  access  fees  for 
the  recovery  of  capital  costs  for 
transmission  service  over  facilities  that 
the  Regional  Transmission  Organization 
controls. 

(2)  Congestion  management.  The 
Regional  Transmission  Organization 
must  ensure  the  development  and 
operation  of  market  mechanisms  to 
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manage  transmission  congestion.  As 
part  of  its  demc  nstration  with  respect  to 
congestion  mai  agement,  the  Regional 
Transmission  C  tganization  must  satisfy 
the  standards  1;  sted  in  paragraph 
{k)(2){i)  of  this  section,  or  demonstrate 
that  an  altemat  ve  proposal  is  consistent 
with  or  superio  r  to  satisfying  such 
standards. 

(i)  The  marke  t  mechanisms  must 
accommodate  h  road  participation  by  all 
market  participmts,  and  must  provide 
all  transfiissioi  customers  with 
efficient  price  s  ignals  that  show  the 
consequences  o  f  their  transmission 
usage  decisions .  The  Regional 
Transmission  C  rganization  must  either 
operate  such  m  u-kets  itself  or  ensure 
that  the  task  is  )erformed  by  another 
entity  that  is  nc  I  affiliated  with  cmy 
market  particip  mt. 

(ii)  Tne  Regie  nal  Transmission 
Organization  m  ast  satisfy  the  market 
mechanism  req  iirement  no  later  than 
one  year  after  it  commences  initial 
operation.  How  jver.  it  must  have  in 
place  at  the  tim ;  of  initial  operation  an 
effective  protocal  for  managing 
congestion. 

(3)  Parallel  pi  ith  flow.  The  Regional 
Transmission  C  rganization  must 
develop  and  im  Dlement  procedures  to 
address  parallel  path  How  issues  within 
its  region  and  vi  ith  other  regions.  The 
Regional  Transi  mission  Organization 
must  satisfy  thi  ;  requirement  with 
respect  to  coorc  ination  with  other 
regions  no  later  than  three  years  after  it 
commences  init  ial  operation. 

(4)  Ancillary  .ervices.  The  Regional 
Transmission  0  rganization  must  serve 
as  a  provider  of  last  resort  of  all 
ancillary  service  fs  required  by  Order  No. 
888.  FERC  Statv  tes  and  Regulations, 
Regulations  Preunble  January  1991- 
June  1996  ^  31.1136  (Final  Rule  on  Open 
Access  and  Stranded  Costs),  cuid 
subsequent  ord(  ts.  As  part  of  its 
demonstration  i  \/iih  respect  to  ancillary 
services,  the  Re  ;ional  Transmission 
Organization  m  ist  satisfy  the  standards 
listed  in  paragr<  phs  (k)(4)(i)-(iii)  of  this 
section,  or  demi  instrate  that  an 
alternative  proposal  is  consistent  with 
or  superior  to  sj  tisfying  such  standards. 

(i)  All  market  participants  must  have 
the  option  of  se  f-supplying  or  acquiring 
ancillary  servici  ts  from  third  parties 
subject  to  any  n  strictions  imposed  by 
the  Commissior  in  Order  No.  888,  FERC 
Statutes  and  Re  ;ulations.  Regulations 
Preamble  Janua  y  1991-Jvme  1996 
H  31,036  (Final  iule  on  Open  Access 
and  Stranded  C  )sts),  and  subsequent 
orders. 

(ii)  The  Regio  lal  Transmission 
Organization  m  ist  have  the  authority  to 
decide  the  mini  mum  required  amounts 
of  each  ancillar  ■  service  and,  if 


necessary,  the  locations  at  which  these 
services  must  be  provided.  All  ancillary 
service  providers  must  be  subject  to 
direct  or  indirect  operational  control  by 
the  Regional  Transmission 
Organization.  The  Regional 
Transmission  Organization  must 
promote  the  development  of 
competitive  markets  for  ancillary 
services  whenever  feasible. 

(iii)  The  Regional  Transmission 
Organization  must  ensure  that  its 
transmission  customers  have  access  to  a 
real-time  balancing  market.  The 
Regional  Transmission  Organization 
must  either  develop  and  operate  this 
market  itself  or  ensiu-e  that  this  task  is 
performed  by  another  entity  that  is  not 
affiliated  with  any  market  participant. 

(5)  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (A  TC).  The 
Regional  Transmission  Organization 
must  be  the  single  OASIS  site 
administrator  for  all  transmission 
facilities  under  its  control  and 
independently  calculate  TTC  and  ATC. 

(6)  Market  monitoring.  To  ensiu'e  that 
the  Regional  Transmission  Organization 
provides  reliable,  efficient  and  not 
unduly  discriminatory  transmission 
service,  the  Regional  Transmission 
Organization  must  provide  for  objective 
monitoring  of  markets  it  operates  or 
administers  to  identify  market  design 
flaws,  market  power  abuses  and 
opportunities  for  efficiency 
improvements,  and  propose  appropriate 
actions.  As  part  of  its  demonstration 
with  respect  to  market  monitoring,  the 
Regional  Transmission  Organization 
must  satisfy  the  standards  listed  in 
paragraphs  (k)(6)(i)  through  (k)(6){iii)  of 
this  section,  or  demonstrate  that  an 
alternative  proposal  is  consistent  with 
or  superior  to  satisfying  such  standards. 

(i)  Market  monitoring  must  include 
monitoring  the  behavior  of  market 
participants  in  the  region,  including 
transmission  owners  other  than  the 
Regional  Transmission  Organization,  if 
any,  to  determine  if  their  actions  hinder 
the  Regional  Transmission  Organization 
in  providing  reliable,  efficient  and  not 
unduly  discriminatory  transmission 
service. 

(ii)  With  respect  to  markets  the 
Regional  Transmission  Organization 
operates  or  administers,  there  must  be  a 
periodic  assessment  of  how  behavior  in 
markets  operated  by  others  [e.g., 
bilateral  power  sales  markets  and  power 
markets  operated  by  unaffiliated  power 
exchanges)  affects  Regional 
Transmission  Organization  operations 
and  how  Regional  Transmission 
Organization  operations  affect  the 
efficiency  of  power  markets  operated  by 
others. 


(iii)  Reports  on  opportimities  for 
efficiency  improvement,  market  power 
abuses  and  market  design  flaws  must  be 
filed  with  the  Commission  and  affected 
regulatory  authorities. 

(7)  Planning  and  expansion.  The 
Regional  Transmission  Organization 
must  be  responsible  for  planning,  and 
for  directing  or  arranging,  necessary 
transmission  expansions,  additions,  and 
upgrades  that  will  enable  it  to  provide 
efficient,  reliable  and  non- 
discriminatory transmission  service  and 
coordinate  such  efforts  with  the 
appropriate  state  authorities.  As  part  of 
its  demonstration  with  respect  to 
planning  and  expansion,  the  Regional 
Transmission  Organization  must  satisfy 
the  standards  listed  in  paragraphs 
(k)(7)(i)  and  (ii)  of  this  section,  or 
demonstrate  that  an  alternative  proposal 
is  consistent  with  or  superior  to 
satisfying  such  standards. 

(i)  The  Regional  Transmission 
Organization  plaiuiing  and  expansion 
process  must  encourage  market-driven 
operating  and  investment  actions  for 
preventing  and  relieving  congestion. 

(ii)  The  Regional  Transmission 
Organization's  planning  and  expansion 
process  must  accommodate  efforts  by 
state  regulatory  commissions  to  create 
multi-state  agreements  to  review  and 
approve  new  transmission  facilities.  The 
Regional  Transmission  Organization's 
plaiming  and  expansion  process  must 
be  coordinated  with  programs  of 
existing  Regional  Transmission  Groups 
(See  §  2.21  of  this  chapter)  where 
appropriate. 

(iii)  If  the  Regional  Transmission 
Organization  is  unable  to  satisfy  this 
requirement  when  it  commences 
operation,  it  must  file  with  the 
Commission  a  plan  with  specified 
milestones  that  will  ensure  that  it  meets 
this  requirement  no  later  than  three 
years  after  initial  operation. 

(8)  Interregional  coordination.  The 
Regional  Transmission  Organization 
must  ensure  the  integration  of  reliability 
practices  within  an  interconnection  and 
market  interface  practices  among 
regions.  ' 

(1)  Open  architecture. 

(1)  Any  proposal  to  participate  in  a 
Regional  Transmission  Organization 
must  not  contain  any  provision  that 
would  limit  the  capability  of  the 
Regional  Transmission  Organization  to 
evolve  in  ways  that  would  improve  its 
efficiency,  consistent  with  the 
requirements  in  paragraphs  (j)  and  (k)  of 
this  section. 

(2)  Nothing  in  this  regulation 
precludes  an  approved  Regional 
Transmission  Organization  from  seeking 
to  evolve  with  respect  to  its 
organizational  design,  market  design, 
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geographic  scope,  ownership 
arrangements,  or  methods  of  operational 
control,  or  in  other  appropriate  ways  if 
the  change  is  consistent  with  the 
requirements  of  this  section.  Any  future 
filing  seeking  approval  of  such  dianges 
must  demonstrate  that  the  proposed 
changes  will  meet  the  requirements  of 
paragraphs  (j),  (k)  and  (1)  of  this  section. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  to  Preamble — List  of 
Commenters 

Abbreviation — Commenter 

1.  Advisory  Committee  ISO-NE — Advisory 
Committee  to  the  Board  of  Directors  of  ISO 
New  England. 

2.  AEP — American  Electric  Power  Service 
Corporation  and  its  public  utility  operating 
company  subsidiaries:  Appalachian  Power 
Company,  Columbus  Southern  Power 
Company,  Indiana  Michigan  Power 
Company,  Kentucky  Power  Company, 
Kingsport  Power  Company,  Ohio  Power 
Company,  and  Wheeling  Power  Company. 

3.  AEPCO — Arizona  Electric  Power 
Cooperative,  Inc. 

4.  Alabama  Commission — Alabama  Public 
Service  Commission. 

5.  Alberta — Provence  of  Alberta,  Electricity 
Branch. 

6.  Allegheny — Allegheny  Energy,  Inc. 

7.  Alliance  Companies — American  Electric 
Power  Service  Corporation,  Consumers 
Energy  Company,  Detroit  Edison  Company, 
FirstEnergy  Corp.  and  Virginia  Electric  and 
Power  Company. 

8.  Alliant  Energy — Alliant  Energy 
Corporation. 

9.  Aluminum  Companies — Alcoa  Inc., 
Columbia  Falls  Aluminum  Company,  Kaiser 
Aluminum  &  Chemical  Corporation  and 
Vanalco,  Inc. 

10.  American  Forest — American-Forest  & 
Paper  Association. 

11.  AMP-Ohio — American  Municipal 
Power-Ohio,  Inc. 

12.  APPA — American  Public  Power 
Association. 

13.  APPA  et  al.  (WP)— Legal  White  Paper 
prepared  on  behalf  of  and  sponsored  jointly 
by  the  American  Public  Power  Association, 
the  Electric  Consumers  Resource  Council,  the 
Transmission  Access  Policy  Study  Group  and 
the  Transmission  Dependent  Utility  Systems. 

14.  APS — Arizona  Public  Service 
Company. 

15.  APX— Automated  Power  Exchange,  Inc. 

16.  Arizona  Authority — Arizona  Power 
Authority. 

17.  Arizona  Commission — Arizona 
Corporation  Commission. 

18.  Arizona  ISA — Arizona  Independent 
Scheduling  Administrator  Association. 

19.  Arkansas  Cities — Cities  of  Benton, 
Bentonville.  North  Little  Rock,  Osceola, 
Piggott,  Prescott  and  Siloam  Springs, 
Arkansas;  the  Clarksville  Light  and  Water 
Company;  Conway  Corporation;  Hope  Water 
and  Light  Commission;  City  Water  and  Light 
Plant  of  the  City  of  Jonesboro,  Arkansas; 
Paragould  Light  and  Water  Commission;  and 
the  West  Memphis,  Arkansas  Utilities 
Commission. 


20.  Arkansas  Consumers — Arkansas 
Electric  Energy  Consumers. 

21.  Avista — Avista  Corporation,  Inc. 

22.  Bangor  Hydro — Bangor  Hydro-Electric 
Company. 

23.  BC  Hydro— British  Columbia  Hydro  & 
Power  Authority. 

24.  Big  Rivers — Big  Rivers  Electric 
Corporation. 

25.  Blue  Ridge — Blue  Ridge  Power  Agency. 

26.  Brattle  Group— The  Brattle  Group 
(Peter  Fox-Penner  and  Philip  Hanser). 

27.  British  Columbia  Ministry — British 
Columbia,  Canada,  Ministry  of  Employment 
and  Investment,  Electricity  Development 
Branch. 

28.  Cal  DWR— California  Department  of 
Water  Resources. 

29.  Cal  ISO — California  Independent 
System  Operator  Corporation. 

30.  California  Board — California  Electricity 
Oversight  Board. 

31.  California  Commission — Public 
Utilities  Commission  of  the  State  of 
California. 

32.  CalPX — California  Power  Exchange 
Corporation. 

33.  CAMU — Colorado  Association  of 
Municipal  Utilities. 

34.  Canada  DNR — Canada  Department  of 
Natural  Resources. 

35.  CCEM/ELCON— Coalition  for  a 
Competitive  Electricity  Market  and  the 
Electricity  Consumers  Resources  Council. 

36.  CEA — Canadian  Electricity  Association. 

37.  Consumers  Energy — Consumers  Energy 
Company. 

38.  Central  Maine — Central  Maine  Power 
Company  and  Maine  Electric  Power 
Company. 

39.  Champion— Champion  International 
Corporation. 

40.  Chelan— Public  Utility  District  No.  1  of 
Chelan  County. 

41.  Cinergy — Cinergy  Services,  Inc. 

42.  Clarksdale — Clarksdale  Public  Utilities 
Commission. 

43.  Cleco — Cleco  Corporation. 

44.  Cleveland— City  of  Cleveland,  Ohio. 

45.  CMUA— California  Municipal  Utilities 
Association. 

46.  Coalition  of  Alliance  Users — Coalition 
of  Municipal  and  Cooperative  Users  of 
Alliance  Companies'  Transmission. 

47.  ComEd — Commonwealth  Edison 
Company. 

48.  Conectiv— Conectiv  (Atlantic  City 
Electric  Company  and  Delmarva  Power  & 
Light  Company. 

49.  Conlon— Mr.  P.  Gregory  Conlon. 

50.  Consumer  Groups — Industrial 
Consumers,  American  Public  Power 
Association,  National  Rural  Electric 
Cooperative  Association,  Transmission^ 
Access  Policy  Study  Group,  Transmission 
Dependent  Utility  Systems,  Consumer 
Federation  of  America  and  International 
Mass  Retail  Association. 

51.  CP&L— Carolina  Power  &  Light 
Company. 

52.  CRC — Colorado  River  Commission  of 
the  State  of  Nevada. 

53.  CREDA— Colorado  River  Energy 
Distributors  Association. 

54.  CSU— Colorado  Springs  Utilities. 

55.  CTA — Competitive  Transmission 
Association,  Inc. 


56.  Dalton  Utilities— Board  of  Water.  Light 
and  Sinking  Fund  Commissioners  of  the  City 
of  Dalton,  Georgia. 

57.  Dairyland — Dairyland  Power 
Cooperative. 

58.  Desert  STAR— Desert  STAR. 

59.  Detroit  Edison — Detroit  Edison 
Company. 

60.  Distributed  Power — ^Distributed  Power 
Coalition  of  America. 

61.  DOE— United  States  Department  of 
Energy. 

62.  Dr.  lUic — Dr.  Marija  Illic  and  Yong 
Yoon. 

63.  Duke — Duke  Energy  Corporation. 

64.  Duquesne — Duquesne  Light  Company. 

65.  Dynegy — Dynegy  Inc. 

66.  EAL— ESBI  Alberta  Ltd. 

67.  East  Kentucky — East  Kentucky  Power 
Cooperative,  Inc. 

68.  East  Texas  Cooperatives — East  Texas 
Electric  Cooperative,  Inc.,  Northeast  Texas 
Electric  Cooperative,  Inc.,  Sam  Raybum  G&T 
Electric  Cooperative,  Inc.,  Tex-La  Electric 
Cooperative  of  Texas,  Inc. 

69.  ECAR— East  Central  Area  Reliability 
Council. 

70.  EEI— Edison  Electric  Institute. 

71.  EME — Edison  Mission  Energy. 

72.  Empire  District — Empire  District 
Electric  Company. 

73.  Enron/ APX/Coral  Power- Enron  Power 
Marketing,  Inc.,  Automated  Power  Exchange 
and  Coral  Power,  L.L.C. 

74.  Entergy — Entergy  Services  Inc. 

75.  EPA— United  States  Environmental 
Protection  Agency. 

76.  EPRI— Electric  Power  Research 
Institute. 

77.  EPSA— Electric  Power  Supply 
Association. 

78.  Eric  Hirst— Mr.  Eric  Hirst. 

79.  Fertilizer  Institute — The  Fertilizer 
Institute. 

80.  First  Rochdale — 1st  Rochdale 
Cooperative  Group,  Ltd. 

81.  FirstEnergy— FirstEnergy  Corp. 

82.  Florida  Commission — Florida  Public 
Service  Commission. 

83.  Florida  Power  Corp. — Florida  Power 
Corporation. 

84.  FMP A— Florida  Municipal  Power 
Agency. 

85.  FP&L— Florida  Power  &  Light 
Company. 

86.  FTC — Staff  of  the  Bureau  of  Economics 
of  the  Federal  Trade  Commission. 

87.  Gainesville — Gainesville  Regional  * 
Utilities. 

88.  Georgia  Transmission — Georgia 
Transmission  Corporation. 

89.  GPU  Energy— GPU  Energy. 

90.  Grand  Council  et  al. — Grand  Council  of 
the  Crees,  Greenpeace  Canada,  the  Sierra 
Club  of  Canada,  Mouvement  Au  Courant,  the 
Centre  D'Analyses  de  Politiques  Energetiques 
and  New  England  Coalition  for  Energy 
Efficiency  and  the  Environment. 

91.  Great  River— Great  River  Energy. 

92.  H.Q.  Energy  Services— Energy  Services 
Group  of  Hydro-Quebec  and  H.Q.  Energy 
Services  (U.S.)  Inc. 

93.  How  Group— OASIS  How  Working 
Group. 

94.  ICUA — Idaho  Consumer-Owned 
Utilities  Association. 
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-Leu 


LC&E 


95.  Idaho 
Utilities  Commi^ion 

96.  Idaho  Pow^r 

97.  Illinois 
Commerce  Comi^i 

98.  IMEA 
Agency. 

99.  IMPA— 
Agency. 

100.  Indiana 
Regulatory  Comiij 

101.  Indianapcl 
Power  &  Light 

102.  Industrial 
Consumers  Resoi  irce 
Iron  &  Steel  Institute 
Manufactures 

103.  Industrial 
Customers  of 

104.  INGAA— 
Association  of 

105.  Iowa  Boaiil 

106.  IPCF— 
Communications 

107.  ISO-NE-ISO 

108.  lEA— lEA, 

109.  Justice 
Department  of  Justice 

110.  Kentucky 
Public  Service 

111.  Konolige/ 
Konolige,  Daniel 
Fleishman. 

112.  Lenard 

113.  LEPA— 
Authority. 

114.  LG4E— 

115.  Lincoln — 
System. 

116.  LIPA— i 

117.  Los  Ange 
of  Water  and  Povjer 

118.  Loveland 
Customers  Assoc 

119.  LPPC— L4 

120.  Manitoba 
Electric  Board. 

121.  MAPP— 
Pool. 

122.  Mass 
Company,  Cambr  dgi 
and  Commonwea  th 

123.  Massachusetts 
Massachusetts 

124. 
of  Georgia 

125.  Merrill 

126.  Metropoli 
District  of  Southern 

127.  Michigan 
Public  Service 

128.  Mi 
Company. 

129.  Mid-Atlanlic 
Public  Service  Ccpim 
Columbia  Public 
Maryland  Public 
Jersey  Board  of 
Pennsylvania  Puljl 

130.  Midwest 
Inc. 

131.  Midwest 
Transmission  Sy^era 

132.  Midwest 
Energy,  Ameren, 
Company,  Cinerg  i 


Com  mission — Idaho  Public 


■ — Idaho  Power  Company. 
Commission — Illinois 

ission. 
Illinois  Municipal  Electric 

Inc  iana  Municipal  Power 

C  )mmission — Indiana  Utility 
ission. 

is  P&L — Indianapolis 
Cdmpany. 

Consumers — Electricity 
:e  Council,  the  American 
and  the  Chemical 
Association. 

Customers — Industrial 
Noi  thwest  Utilities. 

nterstate  Natural  Gas 
Avierica. 

i — Iowa  Utilities  Board. 
International  Powerline 
Forum. 

New  England  Inc. 

Debartment — United  States 

itice. 

[Commission — Kentucky 
Commission. 

brd/Fleishman — Kit 

F.  Ford  and  Steven  I. 


Thomas  M.  Lenard. 
isiana  Energy  &  Power 


Energy  Corp. 
incoln,  Nebraska  Electric 


-Loi  ig 

1  iS- 


Island  Power  Authority. 
Los  Angeles  Department 


ustomers — Loveland  Area 
ation. 

Public  Power  Council. 
)oard — Manitoba  Hydro- 


N*  id-Continent  Area  Power 

Companies — Boston  Edison 

;e  Electric  Light  Company 
Electric  Company. 
Division — 
Di  dsion  of  Energy  Resources. 
MEAG — \  unicipal  Electric  Authority 


En  srg 


Im 


,y — Merrill  Energy  LLC. 
1 — Metropolitan  Water 
California. 
I  Commission — Michigan 
Commission. 
dAmeri  :an — MidAmerican  Energy 

Commissions — Delaware 
ission.  District  of 
service  Commission, 
jervice  Commission,  New 

ic  Utilities  and 
ic  Utility  Commission, 
liiergy — Midwest  Energy, 


Pi  ibli 


II 10 — Midwest  Independent 
Operator,  Inc. 
Participants — Allegheny 
Central  Illinois  Light 
Corp.,  Commonwealth 


Edison  Company,  Hoosier  Energy  Rural 
Electric  Cooperative,  Inc.,  Illinois  Power 
Company,  Kentucky  Utilities  Company, 
Louisville  Gas  &  Electric  Company,  Southern 
Indiana  Gas  &  Electric  Company,  Southern 
Illinois  Power  Cooperative,  Wabash  Valley 
Power  Association,  Inc.  and  Wisconsin 
Electric  Power  Company. 

133.  Midwest  Municipals — Missouri  River 
Energy  Services,  Iowa  Association  of 
Municipal  Utilities  and  Minnesota  Municipal 
Utilities  Association. 

134.  Minnesota  Commission — Minnesota 
Public  Utilities  Commission. 

135.  Mirmesota  Power — Minnesota  Power. 

136.  Missouri  Commission — Missouri 
Public  Service  Commission. 

137.  MLGW— Memphis  Light,  Gas  and 
Water  Division. 

138.  Montana  Commission — Mentha 
Public  Service  Commission  and  Montana 
Department  of  Environmental  Quality. 

139.  Montana  Power — Montana  Power 
Company. 

140.  Montana-Dakota — Montana-Dakota 
Utilities  Co. 

141.  NARUC— National  Association  of 
Regulatory  Utility  Commissioners. 

142.  NASUCA — National  Association  of 
State  Utility  Consumer  Advocates. 

143.  NCP A— Northern  California  Power 
Agency. 

144.  NEMA — National  Energy  Marketers 
Association. 

145.  NECPUC — New  England  Conference 
of  Public  Utilities  Commissioners,  Inc. 

146.  NEPCO  et  al.— New  England  Power 
Company,  National  Grid  Group,  pic  and 
Montaup  Electric  Company. 

147.  NERA — National  Economic  Research 
Associates,  Inc. 

148.  NERC— North  American  Electric 
Reliability  Council. 

149.  Nevada  Commission — Public  Utilities 
Commission  of  Nevada 

150.  New  Century — New  Century  Energies, 
Inc.  and  its  operating  utility  companies: 
Public  Service  Company  of  Colorado, 
Southwestern  Public  Service  Company  and 
Cheyenne  Light,  Fuel  and  Power  Company. 

151.  New  Orleans — Council  of  the  City  of 
New  Orleans. 

152.  New  Smyrna  Beach — Utilities 
Commission,  City  of  New  Smyrna  Beach, 
Florida. 

153.  New  York  Commission — New  York 
State  Public  Service  Commission 

154.  Nine  Commissions — Pennsylvania 
Public  Utility  Commission,  Virginia  State 
Corporation  Commission,  Public  Utilities 
Commission  of  Ohio,  Indiana  Utility 
Regulatory  Commission,  Illinois  Commerce 
Commission,  Michigan  Public  Service 
Conunission,  Missouri  Public  Service 
Commission,  Arkansas  Public  Service 
Commission  and  Oklahoma  Corporation 
Commission. 

155.  NiSource — NiSource  Incorporated. 

1 56.  NJBUS — New  Jersey  Business  Users. 

157.  NMA/WFA/CEED— National  Mining 
Association,  Western  Fuels  A.ssociation,  Inc. 
and  Center  for  Energy  and  Economic 
Development. 

158.  NU— Northeast  Utilities  System. 

159.  Northwest  Council — Northwest  Power 
Planning  Council. 


160.  NPCC — Northeast  Power  Coordinating 
Council. 

161.  NPPD— Nebraska  Public  Power 
District. 

162.  NPRB — Nebraska  Power  Review 
Board. 

163.  NRECA— National  Rural  Electric 
Cooperative  Association. 

164.  NSP— Northern  States  Power 
Company. 

165.  NU— Northeast  UtiliUes  System. 

166.  NWCC— National  Wind  Coordinating 
Committee. 

167.  NY  ISO— New  York  Independent 
System  Operator,  Inc. 

168.  NYC— City  of  New  York. 

169.  NYEBF— New  York  Energy  Buyers 
Forum. 

170.  NYMEX— New  York  Mercantile 
Exchange. 

171.  NYPP— Member  Systems  of  the  New 
York  Power  Pool  (Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  Long  Island 
Power  Authority,  New  York  State  Electric  & 
Gas  Corporation,  Niagara  Mohawk  Power 
Corporation,  Orange  and  Rockland  Utilities, 
Inc.,  Rochester  Gas  and  Electric  Corp.  and 
Power  Authority  of  the  State  of  New  York). 

172.  Oglethorpe — Oglethorpe  Power 
Corporation. 

173.  Ohio  Commission — Public  Utilities 
Commission  of  Ohio. 

174.  Oneok — Oneok  Power  Marketing. 

175.  Ontario  IMO — Ontario  Independent 
Electricity  Market  Operator. 

176.  Ontario  Power — Ontario  Power 
Generation  Inc. 

177.  Oregon  Office — Oregon  Office  of 
Energy. 

178.  Otter  Tail— Otter  Tail  Power 
Company. 

179.  PacifiCorp— PacifiCorp. 

180.  PECO— PECO  Energy  Company  and 
Horizon  Energy. 

181.  Pennsylvania  Commission — 
Pennsylvania  Public  Utility  Commission. 

182.  PG&E— PG&E  Corporation. 

183.  PGE— Portland  General  Electric 
Company. 

184.  PGP— Public  Generating  Pool. 

185.  PJM— PJM  Interconnection,  L.L.C. 

186.  PJM/NEPOOL  Customers— PJM 
Industrial  Customer  Coalition,  NEPOOL 
Industrial  Customer  Coalition  and  Coalition 
of  Midwest  Transmission  Customers. 

187.  Platte  River— Platte  River  Power 
Authority. 

188.  PNGC— Pacific  Northwest  Generating 
Cooperative. 

189.  Powerex — British  Columbia  Power 
Exchange  Corporation. 

190.  PP&L  Companies— PP&L  Inc.,  PP&L 
EnergyPlus  Co.,  L.L.C,  PP&L  Montana,  L.L.C. 

191.  PPC— Public  Power  Council. 

192.  Professor  Hogan — Professor  William 
W.  Hogan. 

193.  Professor  Joskow — Professor  Paul  L. 
Joskow. 

194.  Professor  Koch — Professor  Charles  H. 
Koch,  Jr. 

195.  Project  Groups — Alliance  for 
Affordable  Energy,  American  Wind  Energy 
Association,  Center  for  Clean  Air  Policy, 
Center  for  Energy  Efficiency  and  Renewable 
Technologies,  Citizen  Power,  Inc.,  Citizens 
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for  Pennsylvania's  Future,  Delaware  Division 
of  the  Public  Advocate,  Environmental  Law 
&  Policy  Center  of  the  Midwest,  Land  & 
Water  Fund  of  the  Rockies,  Legal 
Environmental  Assisteince  Foundation, 
Minnesotans  for  an  Energy-Efficient 
Economy,  Natural  Resources  Defense 
Council,  Northwest  Energy  Coalition,  Office 
of  the  People's  Counsel  of  the  District  of 
Columbia,  Pace  Energy  Project,  Pennsylvania 
Energy  Project,  Public  Citizen,  PJM  Public 
Interest/Environmental  User  Group,  Renew 
Wisconsin,  Southern  Environmental  Law 
Center,  Tennessee  Valley  Energy  Reform 
Coalition,  Union  of  Concerned  Scientists, 
Wisconsin's  Environmental  Decade. 

196.  PSE&G— Public  Service  Electric  and 
Gas  Company. 

197.  PSNM— Public  Service  Company  of 
New  Mexico. 

198.  Public  Citizen — Public  Citizen. 

199.  Paget — Puget  Sound  Energy,  Inc. 

200.  Raybum — Raybum  Country  Electric 
Cooperative,  Inc. 

201.  RECA— Residential  Electric 
Consumers  Association. 

202.  Reliant — Reliant  Energy,  Incorporated. 

203.  RUS— Rural  Utilities  Service  of  the 
Department  of  Agriculture. 

204.  Salomon  Smith  Barney — Global  Power 
Group  of  Salomon  Smith  Barney. 

205.  San  Francisco — City  and  County  of 
San  Francisco. 

206.  SCE&G — South  Caroling  Electric  & 
Gas  Company. 

207.  Seattle— Seattle  City  Light 
Department. 

208.  SERC— Southeastern  Electric 
Rehability  Council. 

209.  Sierra  Pacific — Sierra  Pacific 
Resources,  Inc. 

210.  Sithe — Sithe  Energies,  Inc. 

211.  SMUD — Sacramento  Municipal  Utility 
District. 

212.  Snohomish— Public  Utility  District 
No.  1  of  Snohomish  County,  Washington. 

213.  SNW A— Southern  Nevada  Water 
Authority. 

214.  SoCal  Cities — Cities  of  Anaheim, 
Azusa,  Banning,  Colton,  and  Riverside, 
California. 


215.  SoCal  Edison — Southern  California 
Edison  Company. 

216.  Sonat — Sonat  Power  Marketing,  L.P. 

217.  South  Carolina  Authority — South 
Carolina  Public  Service  Authority. 

218.  South  Carolina  Commission — Public 
Service  Commission  of  South  Carolina. 

219.  Southern  Company — Southern 
Company  Services,  Inc.,  acting  as  agent  for 
Alabama  Power  Company,  Georgia  Power 
Company,  GulfPower  Company,  Mississippi 
Power  Company  and  Savannah  Electric  and 
Power  Company. 

220.  SPP— Southwest  Power  Pool,  Inc. 

221.  SPRA— Southwestern  Power 
Resources  Association. 

222.  SRP— Salt  River  Project  Agricultural 
Improvement  and  Power  District. 

223.  St.  Joseph — St.  Joseph  Light  &  Power 
Company. 

224.  Statoil— Statoil  Energy,  Inc. 

225.  STDUG — Southwest  Transmission 
Dependent  Utility  Group. 

226.  Steel  Dynamics — Steel  Dynamics,  Inc. 

227.  Tacoma  Power — City  of  Tacoma, 
Department  of  Public  Utilities,  Light 
Division. 

228.  Tallahassee — City  of  Tallahassee, 
Florida. 

229.  Tampa  Electric — Tampa  Electric 
Company. 

230.  TANC — ^Transmission  Agency  of 
Northern  California. 

231.  TAPS — ^Transmission  Access  Policy 
Study  Group. 

232.  TDU  Systems— Alabama  Electric 
Cooperative,  Inc.,  Arkansas  Electric 
Cooperative  Corporation,  Golden  Spread 
Electric  Cooperative,  Kansas  Electric  Power 
Cooperative,  Inc.,  North  Carolina  Electric 
Membership  Corporation,  Old  Dominion 
Electric  Cooperative,  Seminole  Electric 
Cooperative,  Inc.,  and  South  Mississippi 
Electric  Power  Association. 

233.  Teimessee  Authority — Tennessee 
Regulatory  Authority. 

234.  TEP— Tucson  Electric  Power 
Company. 

235.  Texas  Commission — Public  Utility 
Commission  of  Texas. 

236.  Trans-Elect— Trans-Elect,  Inc. 


237.  Transenergie — Trsinsenergie. 

238.  Transmission  ISO  Participants — 
Baltimore  Gas  &  Electric,  Boston  Edison 
Company,  Cambridge  Electric  Light 
Company,  Commonwealth  Energy  Company, 
Conectiv,  GPU  Energy,  Niagara  Mohawk 
Power  Company,  Northeast  Utilities  Service 
Company,  PECO  Energy  Company,  PPStL, 
Inc.,  Potomac  Electric  Power  Company, 
Public  Service  Electric  and  Gas  Company, 
Vermont  Electric  Power  Company,  Inc. 

239.  Tri-State— Tri-State  Generation  and 
Transmission  Association,  Inc. 

240.  Turlock — Turlock  Irrigation  District. 

241.  TV  A— Tennessee  Valley  Authority. 

242.  TXU  Electric— TXU  Electric 
Company. 

243.  UAMPS — Utah  Associated  Municipal 
Power  Systems. 

244.  UMPA— Utah  Municipal  Power 
Agency. 

245.  United  Illuminating — United 
Illuminating  Company. 

246.  UtiliCorp— UtiliCorp  United,  Inc. 

247.  Utility  Engineers — Utility  Economic 
Engineers. 

248.  Vernon — City  of  Vernon,  California. 

249.  Virginia  Commission — Virginia  State 
Corporation  Commission. 

250.  Virginia  Power — Virginia  Electric  and 
Power  Company. 

251.  Washington  Commission — 
Washington  Utilities  and  Transportation 
Commission. 

252.  WEPCO— Wisconsin  Electric  Power 
Company. 

253.  WICF — Western  Interconnection 
Coordination  Forum. 

254.  Williams — Williams  Companies,  Inc. 

255.  Wisconsin  Commission — Public 
Service  Cortimission  of  Wisconsin. 

256.  Wolverine  Cooperative — Wolverine 
Power  Supply.  Cooperative.  Inc. 

257.  WPPI— Wisconsin  Public  Power,  Inc. 

258.  WPSC— Wisconsin  Public  Service 
Corporation. 

259.  Wyoming  Commission — Wyoming 
Public  Service  Commission. 

[FR  Doc.  00-2  Filed  1-5-00;  8:45  am] 
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lent  of  Veterans  Affairs. 


SUMMARY:  Thisldocument  amends 
regulations  regarding  the  payment  of  per 
diem  to  State  homes  that  provide 
nursing  home  qare  to  eligible  veterans. 
The  intended  effect  of  the  final  rule  is 
to  ensure  that  veterans  receive  high 
quality  care  in  State  homes. 
DATES:  Effectivk  date:  February  7,  2000. 

The  incorpoiBtion  by  reference  of 
certain  publications  listed  in  the 
regulations  is  abproved  by  the  Director 
of  the  Federal  Register  as  of  February  7, 
2000.  1 

FOR  FURTHER  INFORMATION  CONTACT:  L. 

Nan  Stout,  Chiif,  State  Home  Per  Diem 
Program  (114),  Veterans  Health 
Administration[  202-273-8538. 

SUPPLEMENTARV  INFORMATION:  hi  a 
document  published  in  the  Federal 
Register  on  Nolember  9.  1998  (63  FR 
60227),  we  pro]  losed  to  establish  a  new 
part  51  setting  :  orth  a  mechanism  for 
paying  per  dier  i  to  State  homes 
providing  nursi  ng  home  care  to  eligible 
veterans.  We  provided  a  60-day 
comment  perioi  i  which  ended  January 
8,  1999.  We  rec  jived  responses  from  20 
commenters.  Tl  le  issues  raised  in  the 
comments  are  c  iscussed  below. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  a  nd  in  this  document,  we 
are  adopting  thi  i  provisions  of  the 
proposed  rule  a  s  a  final  rule  with 
changes  explained  below.  Under  the 
final  rule,  VA  v  ill  pay  per  diem  to  a 
State  for  provid  ing  nursing  home  care  to 
eligible  veteran^  in  a  facility  if  the 
Under  Secretar '  for  Health  recognizes 
the  facility  as  a  State  home  based  on  a 
current  VA  cert  fication  that  the  facility 
meets  the  stand  irds  set  forth  in  subpart 
D. 


Section  51.2    I  ^finitions 


We  proposed 
assistant"  to 
the  applicable 
physician 
certified  by  the 
Certification 
(NCCPA)  as  a  p 
has  an  indivi- 
practice  that 
authorization  tc 
prescribe 
tasks  under 


assis'  ants 


of  ?hys 


to  define  "physician 
m«  an  a  person  who  meets 
5  tate  requirements  for 
is  currently 
Mational  Commission  on 

sician  Assistants 
lysician  assistant,  and 
du  alized  written  scope  of 
determines  the 

write  medical  orders, 
medic  ations  and  other  clinical 
apf  ropriate  physician 


supervision  which  is  approved  by  the 
primary  care  physician. 

One  commenter  asserted  that  the 
definition  should  not  include  a 
requirement  that  a  physician  assistant 
be  cmrently  certified  by  the  National 
Commission  on  Certification  of 
Physician  Assistants.  In  this  regard,  the 
commenter  argued  that  the  imposition 
of  a  national  certification  requirement 
would  be  cumbersome  to  administer 
and  create  confusion  regarding  which 
physician  assistants  regulated  by  the 
State  could  provide  services  to  veterans 
in  State  homes.  No  changes  are  made 
based  on  this  comment.  We  believe  this 
certification  is  necessary  to  ensure  that 
physician  assistants  meet  uniform 
standards  necessary  to  ensure  that  they 
are  qualified  to  provide  adequate  care  at 
a  State  nursing  home  facility.  In  our 
view,  this  will  not  cause  significant 
administrative  work.  The  State  home 
merely  will  have  to  determine  whether 
the  individual  has  the  appropriate 
certification. 

Under  the  proposed  definition  of 
"State  home,"  a  State  home  may 
provide  domiciliary  care,  nursing  home 
care,  adult  day  health  care,  and  hospital 
care.  Also,  under  the  definition,  hospital 
care  may  be  provided  only  when  the 
State  home  also  provides  domiciliary 
and/or  nursing  home  care. 

One  commenter  asserted  the 
definition  should  replace  "domiciliary 
care"  with  "assisted  living."  No  changes 
are  made  based  on  this  comment.  The 
statutory  authority  for  levels  of  care  at 
State  homes  includes  domiciliary  care, 
but  not  assisted  living.  (See  38  U.S.C. 
1741-1743). 

Section  51.10    Per  Diem  based  oh 
Recognition  and  Certification 

The  provisions  of  §  51.10  state  that 
after  recognition  has  been  granted,  VA 
will  continue  to  pay  per  diem  to  a  State 
for  providing  nursing  home  care  to 
eligible  veterans  in  such  a  facility  for  a 
temporary  period  based  on  a 
certification  that  the  facility  and  facility 
management  provisionally  meet  the 
standards  of  subpart  D.  One  commenter 
asked  how  long  the  temporary  period 
would  be  if  a  facility  receives  a 
"provisionally  meets"  certification. 

The  temporary  period  related  to 
provisionally  meeting  the  standards 
could  vary.  Under  the  provision  of 
§  51.30(a)(2)  the  temporary  period  is 
based  on  time  frames  provided  by  the 
State  home  in  a  written  plan  of 
correction  and  approved  by  the  director 
of  VA  medical  center  of  jurisdiction. 


Section  51.30    Recognition  and 
Certification 

The  provisions  of  §  51.30  state  that 
the  Under  Secretary  for  Health  will 
make  the  determination  regarding 
recognition  and  the  initial 
determination  regarding  certification, 
after  receipt  of  a  tentative  determination 
from  the  director  of  the  VA  medical 
center  of  jurisdiction  regarding  whether, 
based  on  a  VA  survey,  the  facility  and 
facility  management  meet  or  do  not 
meet  the  standards  of  subpart  D. 

Commenters  asserted  that  we  should 
establish  a  time  limit  for  the 
determination  for  recognition,  initial 
certification,  notification  regarding 
failure  to  meet  standards,  and  re- 
certification  by  VA.  No  changes  are 
made  based  on  these  conunents.  We  are 
committed  to  making  decisions  as 
quickly  as  possible.  However,  VA  must 
take  whatever  time  is  necessary  to  make 
accurate  decisions.  Section  51.30 
provides  for  recognition  and 
certification  based  on  siuveys 
establishing  that  the  standards  in 
subpart  D  are  met. 

One  commenter  asserted  that  §  51.30 
is  reactive  and  pimitive  by  anticipating 
deficiencies  and  precluding  a 
deficiency-fr«e  review.  The  commenter 
further  stated  that  a  paper  compliance 
review  should  be  established  for  the 
year  following  a  review  that  did  not  cite 
deficiencies.  No  changes  are  made  based 
on  these  comments.  We  believe  that  the 
yearly  review  must  be  adequate  to 
ensure  compliance  with  the  provision  in 
subpart  D.  This  will  require  more  than 
a  paper  review  regardless  of  previous 
compliance. 

With  respect  to  the  provisions  of 
§  51.30(a)(2),  one  conmienter  inquired 
about  when  a  facility  would  be 
determined  to  "provisionally"  meet  the 
standards  and  continue  to  receive  per 
diem.  In  this  regard,  the  provisions  of 
§  51.30(a)(2)  allow  for  provisional 
certification  only  if  all  of  the  following 
are  met:  the  facility  or  facility 
management  does  not  meet  one  or  more 
of  the  standards  in  subpart  D,  that  the 
deficiencies  do  not  jeopardize  the  health 
or  safety  of  the  residents,  and  that  the 
facility  management  and  the  director 
have  agreed  to  a  plan  of  correction  to 
remedy  the  deficiencies  in  a  specified 
amount  of  time  (not  more  time  than  the 
VA  medical  center  of  jurisdiction 
director  determines  is  reasonable  for 
correcting  the  specific  deficiencies).  If 
the  facility  does  not  meet  one  or  more 
of  the  standards  in  subpart  D  and  also 
does  not  meet  the  criteria  for 
provisional  certification,  VA  must  take 
action  to  withhold  per  diem  payments 
and  withdraw  recognition. 
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One  commenter  asserted  that  the  final 
rule  should  provide  for  an  informal 
dispute  resolution  process  regarding  the 
existence  and  scope  of  potential 
deficiencies.  No  changes  are  made  based 
on  this  comment.  The  authority  and 
responsibility  for  the  per  diem  program 
have  been  delegated  solely  to  VA  by 
statute.  (See  38  U.S.C.  1741-1743). 
There  is  no  basis  for  delegating  this 
authority  outside  VA. 

One  commenter  questioned  whether 
Veterans  Integrated  Service  Network 
(VISN)  entities  would  conduct  annual 
certification  surveys.  No  changes  are 
made  based  on  this  comment.  The 
director  of  the  VA  Medical  Center  of 
jurisdiction  is  responsible  for  the  annual 
certification  survey  and  may  delegate 
any  qualified  VA  official  to  conduct  the 
siuvey. 

One  commenter  asserted  that  VA 
should  accept  Joint  Commisson  on 
Accreditation  Healthcare  Organizations 
OCAHO)  and  Medicaid/Medicare 
inspections  in  Ueu  of  annual  VA 
inspections.  The  commenter  also 
asserted  that  State  homes  that  are 
licensed  as  nursing  homes  by  the  State 
should  be  exempt  from  annual  VA 
inspections.  The  commenter  further 
asserted  that  annual  VA  inspections 
should  occur  only  if  there  is  reason  to 
believe  that  a  facility  is  not  substantially 
in  compliance  with  VA  regidations.  No 
changes  are  made  based  on  this 
comment.  It  is  solely  VA's  responsibility 
to  ensure  that  VA's  regulations  are  met. 
Further,  non-VA  inspections  do  not 
cover  all  of  the  standards  in  the  final 
rule  and  compliance  with  State 
standards  would  not  be  sufficient  to 
ensure  compUance  with  all  of  the 
standards  in  the  final  rule.  Furthermore, 
we  believe  that  in  order  to  ensure 
compliance  with  our  standards,  VA 
must  conduct  reviews  at  least  on  a 
yearly  basis.  Even  so,  under  §  51.30(a) 
the  judgement  of  VA  officials 
concerning  compliance  with  the 
requirements  of  the  final  rule  may  be 
made  in  part  based  on  reviews  of  reports 
of  inspection  by  other  entities. 

Section  51 .31     Automatic  Recognition 

Under  the  final  rule  VA  would  pay 
per  diem  to  a  State  for  providing 
niu'sing  home  care  to  eligible  veterans  in 
a  facility  if  the  Under  Secretary  for 
Health  recognizes  the  facility  as  a  State 
home  based  on  a  current  VA 
certification  that  the  facility  meets  the 
standards  set  forth  in  subpart  D.  One 
conunenter  questioned  whether 
previously  recognized  facilities  would 
be  required  to  submit  a  new  request  for 
recognition  and  certification  imder  the 
final  nde. 


We  have  added  a  new  §  51.31  to 
explain  that  a  facility  that  already  is 
recognized  by  a  VA  as  a  State  home  for 
nursing  home  care  at  the  time  this  part 
becomes  effective,  automatically  will 
continue  to  be  recognized  as  a  State 
home  for  nursing  home  care.  This  new 
section  further  explains  that  even 
though  the  facility  would  continue  to  be 
recognized,  it  is  subject  to  all  of  the 
provisions  of  this  part  that  apply  to 
facilities  that  have  achieved  recognition, 
including  the  provisions  for 
withholding  payment  and  withdrawal  of 
recognition. 

Section  51.40    Monthly  Payment 

The  provisions  of  §  51.40(a)(1)  specify 
that  during  fiscal  year  2000  VA  will  pay 
monthly  one-half  of  the  cost  of  each 
eligible  veteran's  niusing  home  care  for 
each  day  the  veteran  is  in  a  faciUty 
recognized  as  a  State  home  for  nursing 
home  care,  not  to  exceed  $50.55  per 
diem.  Five  commenters  asserted  that  the 
currendy  applicable  rate  should  not  be 
included  in  the  regulations.  In  this 
regard,  they  were  concerned  that  a  delay 
in  publishing  changed  amoimts  could 
delay  the  receipt  of  increases  in  per 
diem.  No  changes  are  made  based  on 
these  comments.  The  amoimt  of  per 
diem  to  be  paid  is  based  on  provisions 
of  38  U.S.C.  1741.  We  intend  to  change 
the  per  diem  amoimt  in  the  regulations 
as  quickly  as  possible  after  there  is  a 
basis  for  doing  so. 

The  provisions  of  §  51.40(a)(5)  state 
that  as  a  condition  for  receiving 
pajTnent  of  per  diem  the  State  must 
submit  to  the  VA  medical  center  of 
jurisdiction  for  each  veteran  completed 
VA  Forms  10-lOEZ,  Application  for 
Medical  Benefits,  and  10-1 OSH,  State 
Home  Program  Application  for  Care — 
Medical  Certification,  at  the  time  of 
admission  and  with  any  request  for  a 
change  in  the  level  of  care  (domiciliary, 
hospital,  or  adidt  day  health  care).  The 
10-lOSH  form  provides  that  it  is  to  be 
completed  by  the  "primary  physician 
assigned"  at  the  State  facility.  One 
commenter  suggested  that  any  physician 
(State,  VA,  or  personal)  shoidd  be 
allowed  to  complete  the  form.  They 
further  asserted  that  this  could  be  a 
hardship  for  veterans  "who  live  around 
the  State".  No  changes  are  made  based 
on  this  conunent.  The  purpose  of  the 
forms,  among  other  things,  is  to  obtain 
information  regarding  whether  the 
veteran  has  been  admitted  to  the 
nursing  home  as  a  resident  and  whether 
the  veteran  meets  eligibihty  criteria  for 
per  diem  payments.  It  was  not  intended 
to  be  used  by  the  State  facility  for  an 
earlier  State  determination  concerning 
whether  a  veteran  should  become  a 
resident  at  the  facility. 


The  commenter  further  questioned 
whether  VA  would  conduct  any 
screening  of  applicants  for  admission  to 
State  homes.  The  commenter  further 
questioned  whether  the  facility  needs  to 
obtain  prior  approval  before  admitting  a 
veteran  as  a  resident  or  whether  they 
can  assiune  approval  based  on  the 
submission  of  the  appropriate  forms.  No 
changes  are  made  based  on  these 
comments.  In  our  view,  the  provisions 
for  determining  eligibility  for  placement 
for  nursing  home  care  are  sufficienUy 
clear  so  that  State  homes  can  make 
appropriate  determinations  without 
prior  approval  of  residents  by  VA. 

The  provisions  of  §  51.40(a)(5)  also 
provide  that  if  the  facility  is  eligible  to 
receive  per  diem  payments  for  a  veteran, 
VA  will  pay  per  diem  from  the  date  of 
receipt  of  the  completed  forms  required 
by  this  paragraph,  except  that  VA  will 
pay  per  diem  from  the  day  on  which  the 
veteran  was  admitted  to  the  facility  if 
the  completed  forms  are  received  within 
10  days  after  admission.  One 
commenter  asserted  that  the  10-day 
requirement  is  too  short  because 
information  required  by  form  10-lOEZ 
"may  be  difficult  to  get."  No  changes  are 
made  based  on  this  comment.  The 
information  requested  is  the  basic 
information  required  for  eligibiUty 
determinations.  We  do  not  see  any 
reason  why  the  information  requested 
caimot  be  obtained  at  the  time  the 
veteran  is  admitted  to  a  State  home. 

As  noted  above,  §  51.40(a)(5)  provides 
that  if  the  forms  are  submitted  to  the  VA 
medical  center  of  jurisdiction  within  10 
days  after  admission,  VA  will  pay  per 
diem  from  the  day  on  which  the  veteran 
was  admitted.  One  commenter 
suggested  that  VA  clarify  who  in  VA 
must  receive  the  completed  forms.  No 
changes  are  made  based  on  this 
conunent.  All  that  is  necessary  is  that 
the  forms  be  received  by  the  VA  medical 
center  of  jurisdiction  and  if  received 
within  the  10  day  period,  the 
requirement  will  be  met.  Officials  at  the 
medical  center  will  ensure  that  the 
forms  are  sent  to  the  appropriate  VA 
officials  for  processing. 

A  veteran  may  be  VA  approved  for 
nursing  home  care,  then  be  approved  for 
a  different  level  of  care  (domiciliary, 
hospital,  or  adult  day  health  care)  for  a 
period  of  time,  and  then  be  readmitted 
to  nursing  home  care.  One  commenter 
asserted  diat  the  initial  approval  should 
be  sufficient  for  any  subsequent 
readmission.  No  changes  are  made 
based  on  this  comment.  The  provisions 
of  §  51.40(a)(5)  state  that  information 
must  be  submitted  for  each  admission. 
This  is  necessary  to  ensure  that  the 
veteran  still  meets  VA  requirements  for 
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payment  of  pe^  diem  for  that  level  of 
care. 


Section  51.50 


Eligible  Veterans 
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Section  51.70 


Resident  Rights 
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the  individual' 
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58678)  would  not 
directive  fi-om 
it  a  VA  facility  if  it  has 
by  a  notary  public  or 
One  commenter 
an  advance  directive 

if  the  veteran 
State  home  in  which 
the  use  of  a  notary 
of  the  Peace.  No 
e  based  on  this 
VA  cannot  reasonably 
i  Itate  laws  regarding 
we  believe  the 
r  ensuring  that 
are  effective  in 
within  State  home 
VA. 
asserted  that 
s  a  dilemma.  The 
that  if  a  person  is 
unable  to  receive/ 
on  advanced 
(^oes  not  have  a  power  of 
would  be  unable  to  give 
to  moving  to  the  home 
and  their  right  to  "self- 
§51.70(7)  would  be 

jes  are  made  based  on 
he  provisions  of 
the  issue  of 
Section  51.70(7)  states: 
is  incapacitated  at  the 
and  is  unable  to 
(due  to  the 
nditions)  or  articulate 
le  or  she  has  executed 
ive,  the  facility  may 
information  to 
family  or  surrogate  in 
that  it  issues  other 
icies  and  procediues 
incapacitated 


of  this : 


reg  irding ; 

PR 
advance 


P  !ace. 


ef  ective : 


reqi  iires 


direc  tives 

iy 
direc  tives 
rests 
net 
commen  ter 

pr  jsents 
ass(  srted 

aid 
inf(  irmation  i 


conse  nt 


lao; 


chmgi 


idui  J 
'  admissi  an 


of  the 


individual  or  to  a  surrogate  or  other 
concerned  persons  in  accordance  with 
State  laws." 

The  provisions  of  §51. 70(c)(1)  state 
that  the  residents  have  a  right  to  manage 
their  financial  affairs,  and  the  facility 
and  facility  management  may  not 
require  residents  to  deposit  their 
personal  funds  with  the  facility. 
Commenters  asserted  that  nursing  home 
facilities  should  be  allowed  to  require 
residents  to  deposit  funds  with  the 
facility  for  payment  of  personal  items. 
No  changes  are  made  based  on  these 
conunents.  Although  many  residents 
may  choose  to  deposit  an  amount  with 
the  facility  for  personal  items,  we 
believe  that  residents  should  be  allowed 
to  pay  for  their  personal  items  by  check 
or  other  means  they  deem  appropriate. 

One  commenter  suggestea  that  a 
resident  who  insists  on  carrying  large 
sums  of  cash  should  be  required  to  sign 
a  waiver  for  lost  or  misplaced  funds.  No 
changes  are  made  in  §  51.70(c)(3)  based 
on  this  comment.  The  final  rule  does 
not  prohibit  niu'sing  homes  from 
establishing  such  a  policy. 

The  provisions  of^proposed 
§  51.70(c)(3)  stated  that  the  facility 
management  must  deposit  any 
residents'  personal  funds  in  excess  of 
$50  in  an  interest  bearing  account  (or 
accounts)  that  is  separate  from  any  of 
the  facility's  operating  accounts,  and 
that  credits  all  interest  earned  on  the 
resident's  funds  to  that  account.  (In 
pooled  accounts,  there  must  be  a 
separate  accounting  for  each  resident's 
share.)  One  commenter  asserted  that  any 
resident's  personal  funds  held  by 
facility  management  should  be  allowed 
to  accrue  interest  for  projects  for  the 
benefit  of  all  residents  if  allowed  by 
State  law.  No  changes  are  made  based 
on  this  comment.  In  our  view,  the 
interest  generated  from  personal  funds 
belongs  to  the  owner  of  the  funds  and, 
therefore,  should  be  held  for  the  owner. 

One  commenter  suggested  that  the 
$50  threshold  amount  should  be  raised 
to  $100.  We  agree  and  have  changed  the 
final  rule  accordingly.  The  larger 
amount  will  allow  more  flexibility  for 
veterans  and  State  homes  and  will  still 
provide  a  reasonable  threshold  for 
requiring  amounts  to  be  placed  in 
interest  bearing  accounts. 

The  provisions  of  §  51.70(c)(4)(ii)  state 
that  individual  financial  records  must 
be  available  through  quarterly 
statements  and  on  request  from  the 
resident  or  legal  representative.  One 
commenter  asserted  that  there  is  no 
need  for  any  reports  until  requested.  No 
changes  are  made  based  on  this 
comment.  We  believe  that  residents  who 
would  not  otherwise  review  their 
accounts  would  be  more  likely  to  do  so 


if  statements  were  received  on  a 
periodic  basis.  Further,  this  will  help  to 
ensiu^  that  any  differences  would  be 
resolved  in  a  timely  manner. 

The  provisions  of  proposed 
§  51.70(c)(5)  stated  that  upon  the  death 
of  a  resident  with  personal  funds 
deposited  with  the  facility,  the  facility 
management  must  convey  within  30 
days  the  resident's  funds,  and  a  final 
accounting  of  those  funds,  to  the 
individual  or  probate  jurisdiction 
administering  the  resident's  estate.  One 
commenter  asserted  that  sometimes  the 
cost  to  the  family  or  interested  parties 
to  probate  an  estate  may  be  prohibitive 
compared  to  what  is  left  in  the  estate. 
This  commenter  indicated  that  at  least 
one  State  allows  for  the  transfer  of 
balances  to  an  appropriate  family 
member.  We  have  changed  our  final  rule 
to  allow  for  this  possibility. 

The  provisions  of  §  51.70(i)  state  that 
a  State  home  resident  must  have  the 
right  to  privacy  in  written 
communications,  including  the  right  to 
send  and  promptly  receive  mail  that  is 
unopened.  One  commenter  stated  that 
facility  officials  need  to  be  allowed  to 
open  VA  and  Social  Security  mail  with 
permission  of  the  veteran.  The 
commenter  further  asserted  that 
otherwise  the  veteran  might  miss 
appointments.  No  changes  are  made 
based  on  this  comment.  The  final  rule 
merely  states  that  a  veteran  has  the  right 
to  send  and  receive  mail  that  is 
unopened.  This  does  not  prohibit  an 
agreement  between  the  facility  and  the 
resident  to  allow  the  facility  to  open  the 
veteran's  mail. 

The  provisions  of  §  51.70(j)(l)  state 
that  a  resident  must  have  the  right  to, 
and  the  facility  management  must 
provide,  immediate  access  to  a 
physician  of  the  resident's  choice.  One 
commenter  asserted  that  a  physician, 
acting  as  a  physician  on  behalf  of  a 
resident  should  not  be  allowed  to 
provide  care  to  a  resident  in  the  niu-sing 
home  if  the  physician  is  not  approved 
by  the  Medical  Director  to  practice  in 
the  nursing  home.  The  final  rule  at 
§  51.210(j)  afready  requires  physicians 
practicing  at  the  nursing  home  to  be 
credentialed  and  privileged  by  the 
nursing  home.  The  provisions  of 
§  51.70(j)(l)  are  amended  to  clarify  this 
issue. 

The  provisions  of  §  51.70(1)  states  that 
the  resident  has  the  right  to  retain  and 
use  personal  possessions,  including 
some  furnishings,  and  appropriate 
clothing,  as  space  permits,  unless  to  do 
so  would  infringe  upon  the  rights  or 
health  and  safety  of  other  residents.  One 
commenter  asserted  that  the  retention  of 
personal  furnishings  should  be  at  the 
sole  discretion  of  the  facility.  No 
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changes  are  made  based  on  this 
comment.  The  final  rule  allows  the 
resident  to  retain  and  use  personal 
possessions  "as  space  pennits."  This 
gives  the  facility  the  needed  discretion 
to  ensure  order  within  the  facility. 

Section  51.80    Admission,  Transfer  and 
Discharge  Rights 

The  provisions  of  §  51.80(a)(1)  state 
that  transfer  and  discharge  includes 
movement  of  a  resident  to  a  bed  outside 
of  the  facility  whether  that  bed  is  in  the 
same  physical  plant  or  not.  Transfer  and 
discharge  does  not  refer  to  movement  of 
a  resident  to  a  bed  within  the  same 
facility.  Chie  commenter  asserted  that 
the  regulations  were  unclear  as  whether 
there  would  be  transfer  or  discharge  if 
a  resident  were  moved  fi'om  one  level  of 
care  to  another  level  of  care  in  the  same 
building  or  in  the  same  complex  of 
buildings.  No  changes  are  made  based 
on  this  conmient.  The  provisions  of 
§  51.80(a)(1)  read  in  conjimction  with 
the  definition  of  facility  in  §  51.2  clearly 
provide  that  a  movement  outside  of  the 
facility  is  any  movement  outside  of  the 
nursing  home  portion  of  the  complex. 

Section  51.100    Quality  of  Life 

The  provisions  of  §  51.100(g)(l)(2)(i) 
and  (ii)  state  that  the  facility 
management  must  provide  an  ongoing 
program  of  activities  designed  to  meet, 
in  accordance  with  the  comprehensive 
assessment,  the  interests  and  the 
physical,  mental,  and  psychosocial 
well-being  of  each  resident.  The 
provisions  require  that  the  activities 
program  be  directed  by  a  qualified 
professional  who  is  a  qualified 
therapeutic  recreation  specialist  or  an 
activities  professional  who  is  licensed 
or  registered,  if  applicable,  by  the  State 
in  which  practicing;  and  is  certified  as 
a  therapeutic  recreation  specialist  or  as 
an  activities  professional  by  a 
recognized  accrediting  body.  Two 
commenters  asserted  that  these 
provisions  are  too  stringent  and  that 
qualified  personnel  would  be  prohibited 
from  working  at  the  facility.  No  changes 
are  made  based  on  these  comments.  We 
believe  these  are  the  minimal  criteria 
necessary  to  ensure  that  the  ongoing 
program  of  activities  is  sufficient  to 
meet,  in  accordance  with  the 
comprehensive  assessment,  the  interests 
and  the  physical,  mental,  and 
psychological  well-being  of  each 
veteran. 

The  proposed  provisions  of 
§  51.100(h)(3)  stated  that  a  soci&l  worker 
at  a  facility  must  have  the  following:  a 
bachelor's  degree  in  social  work  from  a 
school  accredited  by  the  Council  of 
Social  Work  Education  and  a  social 
work  license  from  the  State  in  which  the 


State  home  is  located,  if  offered  by  the 
State,  and  a  minimum  of  one  year  of 
supervised  social  work  experience, 
under  the  supervision  of  a  social  worker 
with  a  master's  degree,  in  a  health  care 
setting  working  dfrectly  with 
individuals.  Six  commenters  opposed 
the  provision  that  would  require  the 
experience  to  be  under  the  supervision 
of  a  social  worker  with  a  meister's 
degree.  We  agree  and  eliminated  this 
provision.  We  believe  that  a  social 
worker  can  provide  adequate  service 
without  meeting  such  requirement. 

The  provisions  of  §  51.10O(i)(6)  state 
that  facility  management  must  provide 
comfortable  and  safe  temperature  levels. 
In  this  regard,  it  states  that  facilities 
must  maintain  a  temperature  range  of 
71-81  degrees  Fahrenheit.  One 
commenter  asserted  that  this 
requirement  should  be  waived  in  older 
facilities  where  central  air  conditioning 
is  not  available.  No  changes  are  made 
based  on  this  comment.  The  specified 
temperatures  are  necessary  to  ensure 
that  residents  are  comfortable  and  safe. 

Section  51.110    Resident  Assessment 

■    The  provisions  of  §  51. 110(b)(l)(iii) 
state  that  the  facility  management  must 
make  a  comprehensive  assessment  of  a 
resident's  needs  using  the  Health  Care 
Financing  Administration  Long  Term 
Care  Resident  Assessment  Instrument 
Version  2.0;  and  describing  the 
resident's  capability  to  perform  daily 
life  functions,  strengths,  performances, 
needs  as  well  as  significant  impairments 
in  functional  capacity.  All  nursing 
homes  must  be  in  compliance  with  this 
standard  by  no  later  than  January  1 , 
2000.  Two  commenters  asserted  that  the 
compliance  date  of  January  1,  2000, 
must  be  extended.  The  commenters 
essentially  asserted  that  more  time  is 
needed  to  computerize  the  process  and 
train  staff.  No  changes  are  made  based 
on  these  comments.  Most  facilities 
report  that  they  afready  are  in 
compliance.  Compliance  is  needed  to 
ensure  that  facilities  have  standardized 
comprehensive  assessments  of  resident 
needs. 

Section  51.120    Quality  of  Care 

The  proposed  provisions  of 
§  51.120(a)(3)  state  that  the  facility 
management  must  report  sentinel  events 
to  the  director  of  the  VA  medical  center 
of  jurisdiction,  VA  Network  Director 
(ION  1-22),  Chief  Network  Officer 
(ION),  and  Chief  Consultant,  Geriatrics 
and  Extended  Care  Strategic  Healthcare 
Group  (114)  within  24  hours  of 
identification.  Nine  commenters 
objected  to  reporting  the  same 
information  to  so  many  VA  entities. 
They  asserted  that  they  should  have  to 


report  only  to  one  VA  entity  and  that 
VA  could  report  internally  as  it  sees  fit. 
We  agree  and  have  changed  the  final 
rule  to  provide  for  reporting  to  the  VA 
medical  center  of  jurisdiction.  We  also 
have  added  language  requiring  the  VA 
medical  center  to  immediately  report  to 
the  other  listed  VA  entities. 

One  commenter  also  asserted  that  the 
report  should  be  required  to  be 
submitted  within  7  days  rather  than 
with  24  hours  of  identification  of  the 
event.  No  changes  are  made  based  on 
this  comment.  The  sentinel  events  often 
reflect  need  for  immediate  review. 

Section  51.130    Nursing  Services 

The  provisions  of  §  51.130(d)  state 
that  the  facility  management  must 
provide  nursing  services  to  ensure  that 
there  is  direct  care  nurse  staffing  of  no 
less  than  2.5  hours  per  patient  per  24 
hours,  7  days  per  week.  One  commenter 
questioned  whether  managers  would  be 
included  for  calculating  the  2.5  hoiu^. 
No  changes  are  made  based  on  this 
comment.  The  provisions  of  paragraph 
(d)  made  clear  that  the  2.5  hours  consist 
only  of  "dfrect  care  nurse  staffing". 
Supervisory  nurses  normally  would  not 
meet  these  criteria. 

One  commenter  questioned  whether 
the  2.5  hours  requirement  would  be 
based  on  a  facility-wide  average  or 
based  on  each  individual  nursing 
station.  This  was  intended  to  apply  to 
all  or  portion  of  a  facility  where  the 
direct  care  nurses  would  have 
immediate  access  to  nursing  home  care. 
In  our  view,  this  would  be 
accomplished  if  the  2.5  hours 
requirement  were  met  for  all  of  any 
building  providing  nursing  home  care. 
We  have  clarified  the  final  rule 
accordingly. 

In  the  past,  we  administratively 
imposed  a  2.0  hours  per  patient  per  day 
requirement.  One  commenter  asserted 
that  we  should  retain  the  2.0  hour 
requirement.  No  changes  are  based  on 
this  comment.  Although  the  2.0  hour 
requirement  was  appropriate  in  the  past, 
there  has  been  a  significant  increase  in 
patient  acuity  that  requires  the  increase 
to  2.5  hours. 

One  commenter  asserted  that  the  2.5 
hours  requfrement  should  not  become 
effective  until  January  2000.  No  changes 
are  based  on  this  comment.  Almost  all 
State  homes  providing  nursing  home 
care  currently  meet  the  2.5  hours 
requirement.  Further,  we  believe  this  is 
a  minimal  requirement  for  ensuring 
adequate  care  for  nursing  home  care 
patients. 

One  commenter  asserted  that  the  2.5 
hoiu-s  requirement  should  be  allowed  to 
include  paid  staff  break  times.  No 
changes  based  on  this  comment.  Breaks, 
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luirement  constitutes 
an  unfunded  m^date  and, 
consequently,  i|  subject  to  Federal 
unfunded  man4ate  requirements.  No 
changes  are  made  based  on  this 
comment.  The  provisions  of  2  U.S.C. 
658  exclude  fropa  any  Federal  unfunded 
mandate  requirements  any  regulation 
that  imposes  a  4uty  on  a  State  as  a 
condition  of  Federal  Assistance  and 
(with  exception^  not  relevant  to  this 
care)  any  regulation  that  imposes  a  duty 
arising  from  paijticipation  in  a  voluntary 
Federal  Frogra 

One  commenter  questioned  whether 
certain  cinnunstances  might  require  3.0 
hours  per  patient.  No  changes  are  made 
based  on  this  cconment.  The  2.5  hoiu-s 
requirement  is  ^  minimiun  requirement. 
The  provision  o^  paragraph  (e)  also 
require  that  nurf  ing  care  must  be 
adequate  for  mebting  the  standards  of 
part  D.  A  high  piatient  acuity  could 
require  more  nii|-sing  care  than  those  set 
forth  as  minimukn  standards. 

The  provisioEB  of  §  51.130(e)  state 
that  nurse  staffing  must  be  based  on  a 
stafHng  methodology  that  applies  case- 
mix  and  is  adequate  for  meeting  the 

part.  One  commenter 

&nal  rule  should 
ic  standard  for  staffing 
changes  are  made 
lent.  Although  the 

^logy  must  apply  case 
mix  and  be  adequate  for  meeting  the 
standards  of  subpart  D,  we  believe  that 
several  methodc  logies  would  be 
adequate  for  me<  »ting  the  requirement. 


standards  of  thi^ 
argued  that  the 
establish  a  speci 
methodology.  Nt 
based  on  this  cor 
staffing  method(^ 


Section  51.140 


Dietary  Services 


The  provisions  of  §51. 140(f)(2)  state 
that  there  must  1  le  no  more  than  14 
hours  between  a  substantial  evening 
meal  and  breakfi  ist  the  following  day, 
except  that  the  1 4  hour  period  may  be 
extended  to  16  hours  if  a  resident  group 
agrees  to  the  exti  insion  and  a  nourishing 
snack  is  provided  at  bedtime.  Two 
commenters  nottd  that  some  residents 
wish  to  sleep  lat  i  and  have  a  late 
break&st  that  mi  y  exceed  the  14  hours. 
They  indicated  t  lat  the  breakfast  meal 
should  merely  bj  available  within  the 
14  hoiu  time  period.  We  agree  and  have 
made  appropriat  b  changes  to  the  final 
rule. 

Section  51.150 
The  provision  s 


that  the  facility 
provide  or  arrange 
physician  services 


Physician  Services 

of  §  51.150(d)  state 
Management  must 
for  the  provision  of 
24  hours  a  day,  7 


days  per  week,  in  case  of  an  emergency. 
One  commenter  asserted  that  physician 
assistants  should  be  able  to  act  for 
physicians  within  their  scope  of 
practice.  No  changes  are  made  based  on 
this  comment.  This  must  be  limited  to 
physicians  since  a  need  could  arise  that 
would  be  beyond  the  scope  of  practice 
of  physician  assistants. 

Under  the  provisions  of  proposed 
§  51.150(e)  the  primauy  physician  may 
not  delegate  a  task  when  the  regulations 
specify  that  the  primary  physician  must 
perform  it  personally  or  when  the 
delegation  is  prohibited  under  State  law 
or  by  the  facility's  own  policies. 
Otherwise,  under  these  provisions  a 
primary  physician  may  delegate  tasks  to 
a  certified  physician  assistant  or  a 
certified  nurse  practitioner,  or  a  clinical 
nurse  specialist  who  is  acting  within  the 
scope  of  practice  as  defined  by  State  law 
and  who  is  imder  the  supervision  of  the 
physician.  These  provisions  also 
include  a  note  stating  that  a  certified 
clinical  nurse  specialist  with  experience 
in  long  term  care  is  preferred.  Two 
commenters  asserted  that  the  note 
should  be  clarified  to  reflect  that 
experience  in  long  term  care  is  preferred 
for  physician  assistants  and  certified 
nurse  practitioners  as  well  as  clinical 
nurse  specialist.  We  have  amended  the 
note  accordingly. 

Section  51.180    Pharmacy  Services 

The  provisions  of  §  51.180  state  that 
the  facility  management  must  employ  or 
obtain  the  services  of  a  pharmacist 
licensed  in  a  State  in  which  the  facility 
is  located.  One  commenter  asserted  that 
the  final  rule  should  allow  facilities  to 
obtain  the  services  of  a  VA  pharmacist 
under  a  VA  contract  arrangement  even 
if  the  VA  pharmacist  is  not  licensed  in 
the  State.  We  agree  and  have  made 
appropriate  changes.  The  purpose  of 
this  limitation  is  to  ensure  that  the 
facility  is  able  to  obtain  information  for 
drug  reviews  and  otherwise  ensure 
appropriate  on-site  drug  services.  This 
purpose  can  be  accomplished  with  VA 
pharmacist  under  VA  contract. 

Section  51.200    Physical  Environment 

The  provisions  of  §  51.200(d)  state 
that  resident  rooms  must  be  designed 
and  equipped  for  adequate  nursing  care, 
comfort,  and  privacy  of  residents. 
Bedrooms  must  accommodate  no  more 
than  four  residents;  must  measure  at 
least  115  net  square  feet  per  resident  in 
multiple  resident  bedrooms;  must 
measure  at  least  150  net  square  feet  in 
single  resident  bedrooms;  must  measure 
at  least  245  net  square  feet  in  small 
double  resident  bedrooms;  and  measure 
at  least  305  net  square  feet  in  large 
double  resident  bedrooms  used  for 


spinal  cord  injury  residents.  It  is 
recommended  that  the  facility  have  one 
large  double  resident  bedroom  for  every 
30  resident  bedrooms.  Six  commenters 
asserted  that  these  square  footage 
requirements  should  be  reduced  or 
apply  only  to  new  construction.  No 
changes  are  made  based  on  these 
comments.  We  believe  that  the  square 
footage  requirements  are  necessary  to 
ensure  sufficient  space  for  normal  daily 
living  activities,  including  adequate 
room  for  movements  of  wheel  chairs. 

The  provisions  of  §  51.200(d)(x)  state 
that  resident  rooms  must  have  a  floor  at 
or  above  grade  level.  One  commenter     , 
asserted  they  have  one  subgrade  unit 
that  should  be  exempted  from  the 
requirement  in  §51.200{d)(x).  No 
changes  are  made  based  on  this 
comment.  We  believe  that  nursing  home 
care  units  must  be  at  floor  level  or  above 
to  help  ensure  the  availability  of  natural 
ventilation  and  opportunity  for  seeing 
outside. 

Section  51.210    Administration 

The  provisions  of  proposed 
§  51.210(b)(3)  provide  that  the  State 
must  give  written  notice  to  the  Chief 
Consultant,  Geriatrics  and  Extended 
Care  Strategic  Healthcare  Group  (114)  at 
the  time  of  the  change  of  the  State  home 
director  of  nursing.  One  commenter 
su^ed  that  there  is  no  need  to  give 
notice  of  a  change  regarding  the  State 
home  director  of  nursing.  We  agree  and 
have  changed  §  51.210(b)(3) 
accordingly.  The  notification 
requirement  was  intended  to  ensure  that 
VA  had  a  point  of  contact  at  the  facility. 
The  final  rule  requires  written  notice  of 
a  change  in  a  State  home  administrator 
and  the  State  employee  responsible  for 
oversight  of  the  State  home  facility  if  a 
contractor  operates  the  State  home.  This 
is  sufficient  for  ensuring  that  VA  has  a 
current  point  of  contact. 

The  provisions  of  §  51.210(c),  among 
other  things,  state  that  the  facility 
management  must  submit  the  following 
to  the  director  of  the  VA  medical  center 
of  jurisdiction  as  often  as  necessary  to 
be  current:  The  number  of  the  staff  by 
category  indicating  full-time,  part-time 
and  minority  designation  and  the 
number  of  nursing  home  patients  who 
are  veterans  and  non- veterans,  the 
number  of  veterans  who  are  minorities 
and  the  number  of  non-veterans  who  are 
minorities. 

One  commenter  suggested  that 
changes  should  be  required  to  be 
reported  only  on  a  semi-annual  or 
annual  basis.  We  have  changed 
§  51.210(c)  to  state  that  the  facility  must 
submit  the  information  in  question 
annually.  The  reporting  requirements 
raised  by  the  commenter  are  necessary 
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for  determining  whether  facilities 
continue  to  meet  the  standards  in 
subpart  D,  for  determining  whether 
facilities  meet  the  criteria  for  obtaining 
per  diem,  and  to  help  ensure 
compliance  with  civil  rights  laws.  We 
believe  that  annual  reporting  is 
sufficient  to  meet  the  intended  purpose. 

The  provisions  of  §  51.210(d)  state 
that  the  percent  of  the  facility  residents 
eligible  for  VA  nursing  home  care  must 
be  at  least  75  percent  veterans  except 
that  the  veteran  percentage  need  only  be 
more  than  50  percent  if  the  facility  was 
constructed  or  renovated  solely  with 
State  funds.  This  paragraph  further 
states  that  all  non-veteran  residents 
must  be  spouses  of  veterans  or  parents 
all  of  whose  children  died  while  serving 
in  the  armed  forces  of  the  United  States. 

One  commenter  asserted  that  the 
definition  of  State  home  should  include 
language  stating  that  care  may  be 
provided  for  a  spouse  of  a  veteran  as 
allowed  by  individual  State  law.  Three 
commenters  argued  that  honorably 
discharged  members  of  the  National 
Guard  and  certain  non-listed 
individuals  related  to  veterans  should 
be  allowed  to  be  included  as 
non veterans  at  State  nursing  homes.  No 
changes  are  made  based  on  these 
comments.  The  requirements 
concerning  non-veterans  are  necessary 
to  ensure  that  the  State  homes  are  used 
for  veterans  as  required  by  38  U.S.C. 
101(19).  We  believe  the  narrow 
exceptions  are  necessary  for  the  well 
being  of  veterans  and  we  do  not  believe 
that  it  is  in  the  best  interests  of  veterans 
to  expand  this  further. 

The  provisions  of  proposed  §  51.210(j) 
stated  that  the  facility  management  must 
xmiformly  apply  credentialing  criteria  to 
licensed  independent  practitioners 
applying  to  provide  resident  care  or 
treatment  under  the  facility's  care.  The 
provisions  of  proposed  §  51.210(j) 
further  state  that  the  facility 
management  must  verify  and  uniformly 
apply  the  following  core  criteria: 
Ciurent  license;  cmrent  certification,  if 
applicable;  relevant  education,  training, 
and  experience;  cvurent  competence; 
and  a  statement  that  the  individual  is 
able  to  perform  the  services  he  or  she  is 
applying  to  provide.  One  commenter 
asserted  that  the  word  "independent" 
be  deleted  so  that  credentialing  criteria 
would  apply  to  physician  assistants.  We 
agree  and  have  deleted  the  word 
"independent"  since  physician 
assistants  may  be  credentialed.  Another 
commenter  asserted  that  the 
reqiurements  of  §  51.210(j)  are  too 
stringent.  No  changes  are  made  based  on 
this  comment.  The  required  information 
is  basic  information  needed  to  ensiue 


that  the  practitioners  caring  for  the 
veterans  are  qualified  to  do  so. 

The  provisions  of  proposed 
§  51.210(j)(5)  stated  that  when 
reappointing  a  licensed  independent 
practitioner,  the  facility  management 
must  review  the  individual's  track 
record.  Two  commenters  asserted  that 
the  term  "track  record"  was  too 
colloquial  and  should  be  replaced  with 
"record  of  experience."  We  agree  and 
h^ve  changed  the  final  rule  accordingly. 

The  provisions  of  proposed 
§  51.210(n)(2)(i)  stated  that  the  facility 
must  provide  or  obtain  radiology  and 
other  diagnostic  services  only  when 
ordered  by  the  primary  physician.  One 
commenter  asserted  that  the  final  rule 
should  reflect  that  radiology  and  other 
diagnostic  services  may  be  ordered  by  a 
physician  assistant.  We  agree  and  have 
deleted  the  word  "only."  The  authority 
and  limitations  for  a  physician  assistant 
to  order  radiology  and  other  diagnostic 
services  are  set  forth  at  §  51.150(e)  of  the 
final  rule. 

VA  Form  10-lOSH 

VA  Form  10-lOSH,  State  Home 
Program  Application  for  Veteran  Care — 
Medical  Certification,  provides  a 
medical  certification  for  individuals 
admitted  to  a  State  nursing  home 
facility  and  for  the  State  applying  for 
per  diem  payments.  The  form  is 
required  to  be  signed  by  the  primary 
physician  as  well  as  other  staff 
members.  One  commenter  asserted  that 
the  form  should  be  amended  to  allow 
physician  assistants  to  conduct  medical 
evaluations  and  to  sign  the  medical 
evaluation  form.  No  changes  are  made 
based  on  this  comment.  Physician 
assistants  would  not  have  the  privileges 
necessary  for  admitting  patients. 

Incorporation  by  Refierence 

In  §51.200,  paragraphs  (a),  (b)(2),  and 
(b)(4)  incorporate  by  reference  the 
National  Fire  Protection  Association's 
NFPA  101,  Life  Safety  Code,  1997 
edition  and  the  NFPA  99.  Standard  for 
Health  Care  Facilities,  1996  edition. 
This  action  would  require  State  homes 
providing  nursing  home  care  to  eligible 
veterans  to  comply  with  a  national  code 
based  on  actual  fire  experience  across 
the  country.  This  is  necessary  to  help 
ensm^  that  veterans  are  placed  in 
facilities  that  are  adequately  protected 
against  fires  and  the  final  nde  is 
designed  to  ensiue  that  State  homes 
meet  the  fire  and  safety  provisions  of 
the  Life  Safety  Code. 

Forms 

We  have  placed  all  forms  that  apply 
to  this  rule  in  a  new  Part  58  for  the 


purpose  of  making  it  easier  to  find  the 
forms. 

Executive  Order  12866 

This  document  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditiue 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  final  nde  will  have  no 
consequential  effect  on  State,  local  or 
tribal  governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  rule  would  not 
have  a  signfficant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  All  of 
the  entities  that  are  subject  to  this  final 
rule  are  State  government  entities  under 
the  control  of  State  governments.  Of  the 
93  State  homes,  all  are  operated  by  State 
governments  except  for  16  that  are 
operated  by  entities  under  contract  with 
State  governments.  These  contractors 
are  not  small  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
nde  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirement  of  §§  603  and  604. 

Paperwork  Reduction  Act  of  1995 

The  collection  of  information 
contained  in  the  notice  of  the  proposed 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3540(h)).  The  information  collections 
subject  to  this  rulemaking  are  set  forth 
in  the  provisions  of  §§  51.20.  51.30. 
51.40.  51.70,  51.80.  51.90.  51.100, 
51.110.  51.120.  51.150.  51.160.  51.180, 
51.190  and  51.210  of  this  final  rule. 

In  this  regard,  the  final  nde  requires 
facilities  to  supply  various  kinds  of 
information  regarding  facilities 
providing  musing  home  care  to  ensure 
that  high  quality  care  is  furnished  to 
veterans  who  are  residents  in  such 
facilities.  The  information  includes  an 
application  for  recognition  based  on 
certification;  appeal  information; 
application  and  justification  for 
payment;  records  and  reports  which 
facility  management  must  maintain 
regarding  activities  of  residents;  to 
include  information  relating  to  whether 
the  facility  meets  standards  concerning 
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residents  rights  and  responsibilities 
prior  to  admission,  during  admission, 
and  upon  disckarge;  the  records  and 
reports  which  facility  management  and 
health  care  professionals  must  maintain 
regarding  residents  and  employees; 
various  types  ojf  documentation 
pertaining  to  the  management  of  the 
facility;  food  menu  planning; 
pharmaceutical  records;  and  life  safety 
dociunentatioii 

Interested  parties  were  invited  to 
submit  comments  on  the  collection  of 
information.  We  received  two  comments 
from  two  cominenters.  One  comment  is 
discussed  abov  e  under  the  heading  VA 
Form  10-1 OSH,  One  commenter 
suggested  that '  /A  provide  for  electronic 
transmission  of  forms.  No  changes  are 
made  based  on  this  comment.  We  are 
working  on  a  s;  rstem  to  allow  the 
electronic  tranj  mission  of  forms.  This  is 
not  available  yf t  from  VA. 

One  commenter  asserted  that  the 
proposed  rule  did  not  identify  how 
often  information  is  required  to  be 
collected.  No  changes  are  made  based 
on  this  conunetit.  Each  of  the  sections 
containing  colljctions  of  information 
specify  how  ofl  en  the  information  must 
be  collected. 

The  proposeo  rule  states  that  the 
average  burden  per  collection  is  14 
minutes  and  thcit  the  annual  reporting 
and  recordkeeping  burden  for  each  State 
home  is  slightly  less  than  1  hour  (12,467 
total  hours  andj  13,136  respondents). 
One  commentet'  asserted  that  these 
numbers  may  n  ot  be  accurate.  No 
changes  are  ma  de  based  on  these 
comments.  These  figures  are  based  on 
field. 

oMb  Has  ap{  roved  this  information 
collection  undt  r  control  niunber  2900- 

VA  Form  10-lOEZ 
which  is  approved  under  2900-0091. 
This  approval  is  through  January  31, 
2002,  except  fo-  VA  Form  10-lOEZ, 
which  is  approved  through  October  31, 
authorized  to  impose  a 
penalty  on  pera  ons  for  failure  to  comply 
with  informatic  n  collection 
requirements  v\  hich  do  not  display  a 
current  OMB  control  number,  if 
required. 


List  of  Subjects 
and  58 


Administrati  ^e 
procedure,  Alcphol 
Claims,  Day 
abuse.  Foreign 
contracts.  Gran 
Government 
care.  Heeilth  facilities 
professions,  Hejalth 
Incorporation 
dental  schools. 
Medical  research 


in  38  CFR  Parts  17,  51, 


practice  and 
abuse.  Alcoholism, 
,  Dental  health,  Drug 
'elations.  Government 
programs-health, 

-veterans,  Health 
Health 
records.  Homeless, 
reference,  Medical  and 
Medical  devices. 
Mental  health 


caie 


pr  jgrams- 


by 


programs.  Nursing  homes,  Philippines, 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses,  Veterans. 

Approved:  August  13,  1999. 
Togo  D.  West,  Jr., 

Secretary  of  Veterans  Affairs. 

For  the  reason  set  out  in  the  preamble, 
38  CFR  Chapter  I  is  amended  as  follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501. 1721,  unless 
otherwise  noted. 

§17.190    [Amended] 

2.  In  §  17.190,  the  introductory  text  is 
amended  by  removing  "hospital, 
domiciliary  or  niu-sing  home"  and 
adding,  in  its  place,  "hospital  or 
domiciliary;"  paragraph  (a)  is  amended 
by  removing  "or  ninsing  home  care;" 
paragraph  (b)  is  amended  by  removing 
"nursing  home  care  patients  or;"  and 
paragraph  (d)  is  removed. 

§17.191    [Amended] 

3.  Section  17.191  is  amended  by 
removing  "domiciliary,  nursing  home" 
and  adding,  in  its  place,  "domiciliary." 

§17.192    [Amended] 

4.  Section  17.192  is  amended  by 
removing  "nursing  home  or". 

§17.193    [Amended] 

5.  Section  17.193  is  amended  by 
removing  the  second  sentence  thereof. 

§17.195    [Removed] 

6.  Section  17.195  is  removed. 
§17.197    [Amended] 

7.  Section  17.197  is  amended  by 
removing  "section  1741(a)(2)  for  nursing 
home  care;." 

§17.198    [Amended] 

8.  Section  17.198  is  amended  by 
removing  "hospital,  domiciliary  or 
nursing  home"  and  adding,  in  its  place, 
"hospital  or  domiciliary." 

§§17.190  through  17.199    [Amended] 

9.  A  "Note"  is  added  immediately 
following  the  undesignated  center 
heading  above  §  17.190  to  read  as 
follows: 

Note:  Sections  17.190  through  17.200  do 
not  apply  to  nursing  home  care  in  State 
homes.  The  provisions  for  nursing  home  care 
in  Stale  homes  are  set  forth  in  38  CFR  part 

51. 

10.  Part  51  is  added  to  read  as  follows: 


PART  51— PER  DIEM  FOR  NURSING 
HOME  CARE  OF  VETERANS  IN  STATE 
HOMES 

Subpart  A — General 

Sec. 

51.1  , Purpose. 

51.2  Definitions. 

Subpart  B — Obtaining  Per  Diem  for  Nursing 
Home  Care  In  State  Homes 

51.10    Per  diem  based  on  recognition  and 

certification. 
51.20    Application  for  recognition  based  on 

certification. 

51.30  Recognition  and  certification. 

51.31  Automatic  recognition. 

Subpart  C — Per  Diem  Payments 

51.40    Monthly  payment. 
51.50    Eligible  veterans. 

Subpart  D — Standards 

51.60    Standards  applicable  for  payment  of 

per  diem. 
51.70    Resident  rights. 
51.80    Admission,  transfer  and  discharge 

rights. 
51.90    Resident  behavior  and  facility 

practices. 
51.100    Quality  of  life. 
51.110    Resident  assessment. 
51.120    Quality  of  care. 
51.130    Nursing  services. 
51.140    Dietary  services. 
51.150    Physician  services. 
51.160    Specialized  rehabilitative  services. 
51.170    Dental  services. 
51.180    Pharmacy  services. 
51.190    Infection  control. 
51.200    Physical  environment. 
51.210    Administration. 

Authority:  38  U.S.C.  101,  501,  1710,  1741- 
1743. 

Subpart  A — General 

§51.1     Purpose. 

This  part  sets  forth  the  mechanism  for 
paying  per  diem  to  State  homes 
providing  nursing  home  care  to  eligible 
veterans  and  is  intended  to  ensiu-e  that 
veterans  receive  high  quality  care  in 
State  homes. 

§51.2    Definitions. 
For  purposes  of  this  part: 
Clinical  nurse  specialist  means  a 
licensed  professional  nurse  with  a 
master's  degree  in  niusing  with  a  major 
in  a  clinical  niusing  specialty  from  an 
academic  program  accredited  by  the 
National  League  for  Nursing  and  at  least 
2  years  of  successful  clinical  practice  in 
the  specialized  area  of  nursing  practice 
following  this  academic  preparation. 

Facility  means  a  building  or  any  part 
of  a  building  for  which  a  State  has' 
submitted  an  application  for  recognition 
as  a  State  home  for  the  provision  of 
nursing  home  care  or  a  building  or  any 
part  of  a  building  which  VA  has 
recognized  as  a  State  home  for  the 
provision  of  nursing  home  care. 
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Nurse  practitioner  means  a  licensed 
professional  nurse  who  is  currently 
licensed  to  practice  in  the  State;  who 
meets  the  State's  requirements 
governing  the  qualifications  of  nurse 
practitioners;  and  who  is  currently 
certified  as  an  adult,  family,  or 
gerontological  nurse  practitioner  by  the 
American  Nurses'  Association. 

Nursing  home  care  means  the 
accommodation  of  convalescents  or 
other  persons  who  are  not  acutely  ill 
and  not  in  need  of  hospital  care,  but 
who  require  skilled  nursing  care  and 
related  medical  services. 

Physician  means  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to 
practice  medicine  or  siu'gery  in  the 
State. 

Physician  assistant  means  a  person 
who  meets  the  applicable  State 
requirements  for  physician  assistant,  is 
currently  certified  by  the  National 
Commission  on  Certification  of 
Physician  Assistants  (NCCPA)  as  a 
physician  assistant,  and  has  an 
individualized  written  scope  of  practice 
that  determines  the  authorization  to 
write  medical  orders,  prescribe 
medications  and  other  clinical  tasks 
under  appropriate  physician 
supervision  which  is  approved  by  the 
primary  care  physician. 

Primary  physician  or  primary  care 
physician  means  a  designated  generalist 
physician  responsible  for  providing, 
directing  and  coordinating  all  health 
care  that  is  indicated  for  the  residents. 

State  means  each  of  the  several  States, 
territories,  and  possessions  of  the 
United  States,  the  District  of  Colimibia, 
and  the  Commonwealth  of  Puerto  Rico. 

State  home  means  a  home  approved 
by  VA  which  a  State  established 
primarily  for  veterans  disabled  by  age, 
disease,  or  otherwise,  who  by  reason  of 
such  disability  are  incapable  of  earning 
a  living.  A  State  home  may  provide 
domiciliary  care,  nursing  home  care, 
adult  day  health  care,  and  hospital  care. 
Hospital  care  may  be  provided  only 
when  the  State  home  also  provides 
domiciliary  and/or  nursing  home  care. 

VA  means  the  U.S.  Department  of 
Veterans  Affairs. 

Subpart  B — Obtaining  Per  Diem  for 
Nursing  IHome  Care  in  State  IHomes 

§  51 .10    Per  diem  based  on  recognition  and 
certification. 

VA  will  pay  per  diem  to  a  State  for 
providing  nursing  home  care  to  eligible 
veterans  in  a  facility  if  the  Under 
Secretary  for  Health  recognizes  the 
facility  as  a  State  home  based  on  a 
current  certification  that  the  facility  and 
facility  management  meet  the  standards 
of  subpart  D  of  this  part.  Also,  after 


recognition  has  been  granted,  VA  will 
continue  to  pay  per  diem  to  a  State  for 
providing  nursing  home  care  to  eligible 
veterans  in  such  a  facility  for  a 
temporary  period  based  on  a 
certification  that  the  facility  and  facility 
management  provisionally  meet  the 
standards  of  subpart  D. 

(Authority:  38  U.S.C.  101,  501,  1710. 1741- 
1743) 

§  51 .20    Application  for  recognition  based 
on  certification. 

To  apply  for  recognition  and 
certification  of  a  State  home  for  nursing 
home  care,  a  State  must: 

(a)  Send  a  request  for  recognition  and 
certification  to  the  Under  Secretary  for 
Health  (10),  VA  Headquarters,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  The  request  must  be  in  the  form 
of  a  letter  and  must  be  signed  by  the 
State  official  authorized  to  establish  the 
State  home; 

(b)  Allow  VA  to  survey  the  facility  as 
set  forth  in  §  51.30(c);  and 

(c)  Upon  request  from  the  director  of 
the  VA  medical  center  of  jurisdiction, 
submit  to  the  director  all  docimientation 
required  under  subpart  D  of  this  part. 

(Authority:  38  U.S.C.  101,  501, 1710. 1741- 
1743) 

§  51 .30    Recognition  and  certification. 

(a)(1)  The  Under  Secretary  for  Health 
wiU  make  the  determination  regarding 
recognition  and  the  initial 
determination  regarding  certification, 
after  receipt  of  a  tentative  determination 
from  the  director  of  the  VA  medical 
center  of  jurisdiction  regarding  whether, 
based  on  a  VA  survey,  the  facility  and 
facility  management  meet  or  do  not 
meet  die  standards  of  subpart  D  of  this 
part.  The  Under  Secretary  for  Health 
will  notify  the  official  in  charge  of  the 
facility,  the  State  official  authorized  to 
oversee  operations  of  the  State  home, 
the  VA  Network  Director  (ION  1-22), 
Chief  Network  Officer  (ION),  and  the 
Chief  Consultant,  Geriatrics  and 
Extended  Care  Strategic  Healthcare 
Group  (114)  of  the  action  taken. 

(2)  For  each  facility  recognized  as  a 
State  home,  the  director  of  the  VA 
medical  center  of  jurisdiction  will 
certify  aimually  whether  the  facility  and 
facility  management  meet,  provisionally 
meet,  or  do  not  meet  the  standards  of 
subpart  D  of  this  part  (this  certification 
should  be  made  every  12  months  during 
the  recognition  anniversary  month  or 
during  a  month  agreed  upon  by  the  VA 
medical  care  center  director  and 
officials  of  the  State  home  facility).  A 
provisional  certification  will  be  issued 
by  the  director  only  upon  a 
determination  that  the  facility  or  facility 
management  does  not  meet  one  or  more 


of  the  standards  in  subpart  D,  that  the 
deficiencies  do  not  jeopardize  the  health 
or  safety  of  the  residents,  and  that  the 
facility  management  and  the  director 
have  agreed  to  a  plan  of  correction  to 
remedy  the  deficiencies  in  a  specified 
amoimt  of  time  (not  more  time  than  the 
VA  medical  center  of  jurisdiction 
director  determines  is  reasonable  for 
correcting  the  specific  deficiencies).  The 
director  of  the  VA  medical  center  of 
jurisdiction  will  notify  the  official  in 
charge  of  the  facility,  the  State  official 
authorized  to  oversee  the  operations  of 
the  State  home,  the  VA  Network 
Director  (ION  1-22),  Chief  Network 
Officer  (ION)  and  the  Chief  Consultant, 
Geriatrics  and  Extended  Care  Strategic 
Healthcare  Group  (114)  of  the 
certification,  provisional  certification,  or 
noncertification. 

(b)  Once  a  facility  has  achieved 
recognition,  the  recognition  will  remain 
in  effect  unless  the  State  requests  that 
the  recognition  be  withdrawn  or  the 
Under  Secretary  for  Health  makes  a  final 
decision  that  the  facility  or  facility 
management  does  not  meet  the 
standards  of  subpart  D.  Recognition  of  a 
facility  will  apply  only  to  the  facility  as 
it  exists  at  the  time  of  recognition;  any 
annex,  branch,  enlargement,  expansion, 
or  relocation  must  be  separately 
recognized. 

(c)  Both  during  the  application 
process  for  recognition  and  after  the 
Under  Secretary  for  Health  has 
recognized  a  facility.  VA  may  survey  the 
facility  as  necessary  to  determine  if  the 
facility  and  facility  management  comply 
with  the  provisions  of  this  part. 
Generally,  VA  will  provide  advance 
notice  to  the  State  before  a  survey 
occurs;  however,  surveys  may  be 
conducted  without  notice.  A  siu^ey,  as 
necessary,  wiU  cover  all  parts  of  the 
facility,  and  include  a  review  and  audit 
of  all  records  of  the  facility  that  have  a 
bearing  on  compliance  with  any  of  the 
requirements  of  this  part  (including  any 
reports  from  State  or  local  entities).  For 
purposes  of  a  survey,  at  the  request  of 
the  director  of  the  VA  medical  center  of 
jurisdiction,  the  State  home  facility 
management  must  submit  to  the  director 
a  completed  VA  Form  10-3567,  Staffing 
Profile,  set  forth  at  §  58.10  of  this 
chapter.  The  director  of  the  VA  medical 
center  of  jurisdiction  will  designate  the 
VA  officials  to  survey  the  facility.  These 
officials  may  include  physicians; 
nurses;  pharmacists;  dietitians; 
rehabilitation  therapists;  social  workers; 
representatives  from  health 
administration,  engineering, 
environmental  management  systems, 
and  fiscal  officers. 

(d)  If  the  director  of  the  VA  medical 
center  of  jurisdiction  determines  that 
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the  State  home  ifacility  or  facility 
management  ddes  not  meet  the 
standards  of  this  part,  the  director  will 
notify  the  State  home  facility  in  writing 
of  the  standard$  not  met.  The  director 
will  send  a  cop^  of  this  notice  to  the 
State  official  authorized  to  oversee 
operations  of  the  facility,  the  VA 
Network  Director  (ION  1-22),  the  Chief 
Network  Officer  (ION),  and  the  Chief 
Consultant,  Geiiatrics  and  Extended 
Care  Strategic  Healthcare  Group  (114). 
The  letter  will  include  the  reasons  for 
the  decision  and  indicate  that  the  State 
has  the  right  to  appeal  the  decision. 

(e)  The  State  must  submit  the  appeal 
to  the  Under  Secretary  for  Health  in 
writing,  within  30  days  of  receipt  of  the 
notice  of  failurei  to  meet  the  standards, 
hi  its  appeal,  th^  State  must  explain 
why  the  determination  is  inaccurate  or 
incomplete  and  provide  any  new  and 
relevant  information  not  previously 
considered.  Anf  appeal  that  does  not 
identify  a  reasop  for  disagreement  will 
be  returned  to  t^ie  sender  without 
further  consideration. 

(f)  After  revieiving  the  matter, 
including  any  n  tlevant  supporting 
documentation,  the  Under  Secretary  for 
Health  will  issue  a  written 
determination  that  affirms  or  reverses 
the  previous  determination.  If  the  Under 
Secretary  for  Health  decides  that  the 
facility  does  not  meet  the  standards  of 
subpart  D  of  thi$  part,  the  Under 
Secretary  for  He  alth  will  withdraw 
recognition  and  stop  paying  per  diem 
for  care  provided  on  and  after  the  date 
of  the  decision.  The  decision  of  Under 
Secretary  for  Hqalth  will  constitute  a 
final  VA  decisidn.  The  Under  Secretary 
for  Health  will  aend  a  copy  of  this 
decision  to  the  $tate  home  facility  and 
to  the  State  official  authorized  to 
oversee  the  operations  of  the  State 
home. 

(g)  In  the  ever  t  that  a  VA  survey  team 
or  other  VA  meiiical  center  staff 
identifies  any  condition  that  poses  an 
immediate  threat  to  public  or  patient 
safety  or  other  information  indicating 
the  existence  of  isuch  a  threat,  the 
director  of  VA  medical  center  of 
jurisdiction  will  inunediately  report  this 
to  the  VA  Netwirk  Director  (ION  1-22), 
Chief  Network  Officer  (ION),  Chief 
Consultant,  Ger  atrics  and  Extended 
Care  Strategic  h  ealthcare  Group  (114) 
and  State  officia  1  authorized  to  oversee 
operations  of  th^  s  State  home. 

(Authority:  38  U.^.C.  101.  501,  1710,  1741- 
1743) 


§51.31    Automaic 

Notwithstanding 
this  part,  a  facility 
recognized  by  V  A 
nursing  home  cire 


recognition. 

other  provisions  of 
that  already  is 
as  a  State  home  for 
at  the  time  this  part 


becomes  effective,  automatically  will 
continue  to  be  recognized  as  a  State 
home  for  musing  home  care  but  will  be 
subject  to  all  of  the  provisions  of  this 
part  that  apply  to  facilities  that  have 
achieved  recognition,  including  the 
provisions  requiring  that  the  facility 
meet  the  standards  set  forth  in  subpart 
D  and  the  provisions  for  withholding 
per  diem  payments  and  vdthdrawal  of 
recognition. 

Subpart  C — Per  Diem  Payments 

§  51 .40    Monthly  payment 

(a)(1)  VA  will  pay  per  diem  monthly 
for  niusing  home  care  provided  to  an 
eligible  veteran  in  a  facility  recognized 
as  a  State  home  for  nursing  home  care. 
During  Fiscal  Year  2000,  VA  will  pay. 
the  lesser  of  the  following: 

(i)  One-half  of  the  cost  of  the  care  for 
each  day  the  veteran  is  in  the  facility; 
or 

(ii)  $50.55  for  each  day  the  veteran  is 
in  the  facility. 

(2)  Per  diem  will  be  paid  only  for  the 
days  that  the  veteran  is  a  resident  at  the 
facility.  For  purposes  of  paying  per 
diem,  VA  will  consider  a  veteran  to  be 

a  resident  at  the  facility  diuing  each  full 
day  that  the  veteran  is  receiving  care  at 
the  facility.  VA  will  not  deem  the 
veteran  to  be  a  resident  at  the  facility  if 
the  veteran  is  receiving  care  outside  the 
State  home  facility  at  VA  expense. 
Otherwise,  VA  will  deem  the  veteran  to 
be  a  resident  at  the  facihty  during  any 
absence  from  the  facility  that  lasts  for  no 
more  than  96  consecutive  hours.  This 
absence  will  be  considered  to  have 
ended  when  the  veteran  returns  as  a 
resident  if  the  veteran's  stay  is  for  at 
least  a  continuous  24-hour  period. 

(3)  As  a  condition  for  receiving 
payment  of  per  diem  under  this  part,  the 
State  must  submit  a  completed  VA  Form 
10-5588,  State  Home  Report  and 
Statement  of  Federal  Aid  Claimed.  This 
form  is  set  forth  in  full  at  §  58.11  of  this 
chapter. 

(4)  Initial  payments  will  not  be  made 
imtil  the  Under  Secretary  for  Health 
recognizes  the  State  home.  However, 
payments  will  be  made  retroactively  for 
care  that  was  provided  on  and  after  the 
date  of  the  completion  of  the  VA  survey 
of  the  facility  that  provided  the  basis  for 
determining  that  the  facility  met  the 
standards  of  this  part. 

(5)  As  a  condition  for  receiving 
payment  of  per  diem  under  this  part,  the 
State  must  submit  to  the  VA  medical 
center  of  jiuisdiction  for  each  veteran 
the  following  completed  VA  Forms  10- 
lOEZ,  Application  for  Medical  Benefits, 
and  10-lOSH,  State  Home  Program 
Application  for  Care — Medical 
Certification,  at  the  time  of  admission 


and  with  any  request  for  a  change  in  the 
level  of  care  (domiciliary,  hospital  care 
or  adult  day  health  care).  These  fonas 
are  set  forth  in  full  at  §§  58.12  and  58.13 
of  this  chapter,  respectively,  of  this  part. 
If  the  facility  is  eligible  to  receive  per 
diem  payments  for  a  veteran,  VA  will 
pay  per  diem  under  this  part  from  the 
date  of  receipt  of  the  completed  forms 
required  by  this  paragraph,  except  that 
VA  will  pay  per  diem  from  the  day  on 
which  the  veteran  was  admitted  to  the 
facility  if  the  completed  forms  are 
received  within  10  days  after  admission, 
(b)  Total  per  diem  costs  for  an  eligible 
veteran's  nursing  home  care  consist  of 
those  direct  and  indirect  costs 
attributable  to  nursing  home  care  at  the 
facility  divided  by  the  total  number  of 
patients  at  the  nursing  home.  Relevant 
cost  principles  are  set  forth  in  the  Office 
of  Management  and  Budget  (0MB) 
Circular  number  A-87,  dated  May  4, 
1995,  "Cost  Principles  for  State,  Local, 
and  Indian  Tribal  Governments." 

(Authority:  38  U.S.C.  101,  501,  1710, 1741- 
1743) 

§  51 .50    Eligible  veterans. 

A  veteran  is  an  eligible  veteran  under 
this  part  if  VA  determines  that  the 
veteran  needs  musing  home  care  and 
the  veteran  is  within  one  of  the 
following  categories: 

(a)  Veterans  with  service-connected 
disabilities; 

(b)  Veterans  who  are  former  prisoners 
of  war; 

(c)  Veterans  who  were  discharged  or 
released  from  active  military  service  for 
a  disability  incurred  or  aggravated  in  the 
line  of  duty; 

(d)  Veterans  who  receive  disability 
compensation  imder  38  U.S.C.  1151; 

(e)  Veterans  whose  entitlement  to 
disability  compensation  is  suspended 
because  of  the  receipt  of  retired  pay; 

(f)  Veterans  whose  entitlement  to 
disability  compensation  is  suspended  « 
piu-suant  to  38  U.S.C.  1151,  but  only  to 
the  extent  that  such  veterans' 
continuing  eligibihty  for  niu'sing  home 
care  is  provided  for  in  the  judgment  or 
settlement  described  in  38  U.S.C.  1151; 

(g)  Veterans  who  VA  determines  are 
unable  to  defray  the  expenses  of 
necessary  care  as  specified  imder  38 
U.S.C.  1722(a); 

(h)  Veterans  of  the  Mexican  border 
period  or  of  World  War  I; 

(i)  Veterans  solely  seeking  care  for  a 
disorder  associated  with  exposure  to  a 
toxic  substance  or  radiation  or  for  a 
disorder  associated  with  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War,  as 
provided  in  38  U.S.C.  1710(e); 

(j)  Veterans  who  agree  to  pay  to  the 
United  States  the  applicable  co-payment 
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detennined  under  38  U.S.C.  1710(f)  and 
1710(g). 

(Authority:  38  U.S.C.  101,  501, 1710, 1741- 
1743) 

Subpart  D— Standards 

§  51 .60    Standards  applicable  for  payment 
of  per  diem. 

The  provisions  of  this  subpart  are  the 
standards  that  a  State  home  and  facility 
management  must  meet  for  the  State  to 
receive  per  diem  for  nursing  home  care. 

^51.70    Resident  rights. 

The  resident  has  a  right  to  a  dignified 
existence,  self-determination,  and 
commimication  with  and  access  to 
persons  and  services  inside  and  outside 
the  facility.  The  facility  management 
must  protect  and  promote  the  rights  of 
each  resident,  including  each  of  the 
following  rights: 

(a)  Exercise  of  rights.  (1)  The  resident 
has  the  right  to  exercise  his  or  her  rights 
as  a  resident  of  the  facility  and  as  a 
citizen  or  resident  of  the  United  States. 

(2)  The  resident  has  the  right  to  be 
free  of  interference,  coercion, 
discrimination,  and  reprisal  from  the 
facility  management  in  exercising  his  or 
her  rights. 

(3)  The  resident  has  the  right  to 
freedom  from  chemical  or  physical 
restraint. 

(4)  In  the  case  of  a  resident 
determined  incompetent  under  the  laws 
of  a  State  by  a  court  of  jurisdiction,  the 
rights  of  the  resident  are  exercised  by 
the  person  appointed  under  State  law  to 
act  on  the  resident's  behalf. 

(5)  In  the  case  of  a  resident  who  has 
not  been  determined  incompetent  by  the 
State  coiut,  any  legal-siurogate 
designated  in  accordance  with  State  law 
may  exercise  the  resident's  rights  to  the 
extent  provided  by  State  law. 

(b)  Notice  of  rights  and  services.  (1) 
The  facility  management  must  inform 
the  resident  both  orally  and  in  writing 
in  a  language  that  the  resident 
understands  of  his  or  her  rights  and  all 
rules  and  regulations  governing  resident 
conduct  and  responsibilities  during  the 
stay  in  the  facility.  Such  notification 
must  be  made  prior  to  or  upon 
admission  and  periodically  dxuing  the 
resident's  stay. 

(2)  The  resident  or  his  or  her  legal 
representative  has  the  right: 

(i)  Upon  an  oral  or  written  request,  to 
access  all  records  pertaining  to  himself 
or  herself  including  ciurent  clinical 
records  within  24  hours  (excluding 
weekends  and  holidays);  and 

(ii)  After  receipt  of  his  or  her  records 
for  review,  to  purchase  at  a  cost  not  to 
exceed  the  community  standard 
photocopies  of  the  records  or  any 


portions  of  them  upon  request  and  with 
2  working  days  advance  notice  to  the 
facility  management. 

(3)  The  resident  has  the  right  to  be 
fully  informed  in  language  that  he  or 
she  can  understand  of  his  or  hertotal 
health  status; 

(4)  The  resident  has  the  right  to  refuse 
treatment,  to  refuse  to  participate  in 
experimental  research,  and  to  formulate 
an  advance  directive  as  specified  in  ' 
paragraph  (b)(7)  of  this  section;  and 

(5)  The  facility  management  must 
inform  each  resident  before,  or  at  the 
time  of  admission,  and  periodically 
during  the  resident's  stay,  of  services 
available  in  the  facility  and  of  charges 
for  those  services  to  be  billed  to  the 
resident. 

(6)  The  facility  management  must 
furnish  a  written  description  of  legal 
rights  which  includes: 

(i)  A  description  of  the  manner  of 
protecting  personal  funds,  imder 
paragraph  (c)  of  this  section; 

(ii)  A  statement  that  the  resident  may 
file  a  complaint  with  the  State  (agency) 
concerning  resident  abuse,  neglect, 
misappropriation  of  resident  property  in 
the  facility,  and  non-compliance  with 
the  advance  directives  requirements. 

(7)  The  facility  management  must 
have  written  poUcies  and  procedures 
regarding  advance  directives  [e.g.,  living 
wills)  that  include  provisions  to  inform 
and  provide  written  information  to  all 
residents  concerning  the  right  to  accept 
or  refuse  medical  or  siugical  treatment 
and,  at  the  individual's  option, 
formulate  an  advance  directive.  This 
includes  a  written  description  of  the 
facility's  policies  to  implement  advance 
directives  and  applicable  State  law.  If  an 
individual  is  incapacitated  at  the  time  of 
admission  and  is  unable  to  receive 
information  (due  to  the  incapacitating 
conditions)  or  articulate  whether  or  not 
he  or  she  has  executed  an  advance 
directive,  the  facility  may  give  advance 
directive  information  to  the  individual's 
family  or  surrogate  in  the  same  manner 
that  it  issues  otiher  materials  about 
poUcies  and  procediues  to  the  family  of 
the  incapacitated  individual  or  to  a 
surrogate  or  other  concerned  persons  in 
accordance  with  State  law.  The  facility 
management  is  not  relieved  of  its 
obligation  to  provide  this  information  to 
the  individual  once  he  or  she  is  no 
longer  incapacitated  or  unable  to  receive 
such  information.  Follow-up  procediu^s 
must  be  in  place  to  provide  the 
information  to  the  individual  directly  at 
the  appropriate  time. 

(8)  The  facility  management  must 
inform  each  resident  of  the  name  and 
way  of  contacting  the  primary  physician 
responsible  for  his  or  her  care. 


(9)  Notification  of  changes,  (i)  Facility 
management  must  immediately  inform 
the  resident;  consult  with  the  primary 
physician;  and  if  known,  notify  the 
resident's  legal  representative  or  an 
interested  family  member  when  there 


(A)  An  accident  involving  the  resident 
which  results  in  injury  and  has  the 
potential  for  reqiuring  physician 
intervention; 

(B)  A  significant  change  in  the 
resident's  physical,  mental,  or 
psychosocial  status  (i.e.,  a  deterioration 
in  health,  mental,  or  psychosocial  status 
in  either  life-threatening  conditions  or 
clinical  complications); 

(C)  A  need  to  alter  treatment 
significantly  (i.e.,  a  need  to  discontinue 
an  existing  form  of  treatment  due  to 
adverse  consequences,  or  to  commence 
a  new  form  of  treatment);  or 

(D)  A  decision  to  transfer  or  discharge 
the  resident  from  the  faciUty  as 
specified  in  §  51.80(a)  of  this  part. 

(ii)  The  facility  management  must  also 
promptly  notify  the  resident  and,  if 
known,  the  resident's  legal 
representative  or  interested  fomily 
member  when  there  is — 

(A)  A  change  in  room  or  roommate 
assignment  as  specified  in  §  51.100(f)(2); 
or 

(B)  A  change  in  resident  rights  under 
Federal  or  State  law  or  regulations  as 
specified  in  paragraph  (b)(1)  of  this 
section. 

(iii)  The  facility  management  must 
record  and  periodically  update  the 
address  and  phone  number  of  the 
resident's  legal  representative  or 
interested  family  member. 

(c)  Protection  of  resident  funds.  (1) 
The  resident  has  the  right  to  manage  his 
or  her  financial  affeiirs,  and  the  facility 
management  may  not  require  residents 
to  deposit  their  personal  funds  with  the 
facility. 

(2)  Management  of  personal  funds. 
Upon  written  authorization  of  a 
resident,  the  faciUty  management  must 
hold,  safeguard,  manage,  and  accoimt 
for  the  personal  funds  of  the  resident 
deposited  with  the  facility,  as  specified 
in  paragraphs  (c)(3)  throi^  (c)(6)  of  this 
section. 

(3)  Deposit  of  funds,  (i)  Funds  in 
excess  of  $100.  The  facility  management 
must  deposit  any  residents'  personal 
funds  in  excess  of  $100  in  an  interest 
bearing  accoimt  (or  accoimts)  that  is 
separate  from  any  of  the  facility's 
operating  accounts,  and  that  credits  all 
interest  earned  on  resident's  funds  to 
that  account.  (In  pooled  accounts,  there 
must  be  a  separate  accoimting  for  each 
resident's  share.) 

(ii)  Funds  less  than  $100.  The  facihty 
management  must  maintain  a  resident's 
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personal  funds 
in  a  non-interest 
interest-bearing 
fund. 


Jiat  do  not  exceed  $100 
bearing  account, 
account,  or  petty  cash 


(4)  Accountir  g 
facility  managei  aent 
maintain  a  systc  m 
complete  and  s(  parate 
according  to  gei  lerally 
accounting  prin  :i 
personal  funds 
on  the  resident' 

(i)  The  systen 
commingling  of 
facility  funds  or 
person  other 

(ii)  The  indiv^ual 
must  be  availab 
statements  and 
resident  or  his 
representative 

(5)  Convey anc 
death  of  a  resid^t 
deposited  with 
management  miJst 
days  the  residen  t 
accounting  of 
individual  or  prjjbate 
administering 
other  approprial  b 
State  law  allows , 


and  records.  The 

must  establish  and 
that  assures  a  full  and 
accounting, 
accepted 
iples,  of  each  resident's 
( intrusted  to  the  facility 
behalf. 

must  preclude  any 
resident  funds  with 
with  the  funds  of  any 
n  another  resident, 
financial  record 
through  quarterly 
( m  request  from  the 
her  legal 


•  or 


e  upon  death.  Upon  the 
with  a  personal  fund 
\  he  facility,  the  facility 
convey  within  30 
s  funds,  and  a  final 
funds,  to  the 
jurisdiction 
resident's  estate;  or 
individual  or  entity,  if 


thase 


re  SI 


(6)  Assurance 
The  facility  manbgement 
a  surety  bond, 
assurance  satisfactory 
Secretary  for  He  dth 
security  of  all  p<  rsonal 
residents  deposi  ted 

(d)  Free  choia  r 
right  to — 

(1)  Be  ftilly  in 
about  care  and 
changes  in  that 
may  affect  the 

(2)  Unless  determined 
otherwise  detenpined 
incapacitated 
State,  participate 
treatment  or  cha  iges 
treatment. 

(e)  Privacy  an 
resident  has  the 
privacy  and  confidential 
personal  and  cli|iica 

(1)  Residents  1 
privacy  in  their 
medical  treatmei  it 
telephone  conun|unications 
care,  visits,  and 
resident  groups, 
the  facility  man^ement 
room  to  each  resident 

(2)  Except  as 
(e)(3)  of  this  section 
approve  or  refus  ! 
and  clinical  recc  rds 
outside  the  facili  ty 


of  financial  security. 

must  purchase 
otherwise  provide 
to  the  Under 
to  assure  the 

funds  of 

with  the  facility. 

The  resident  has  the 


ormed  in  advance 
t  eatment  and  of  any 
qare  or  treatment  that 
dent's  well-being;  and 
incompetent  or 
to  be 
er  the  laws  of  the 
in  planning  care  and 
in  care  and 


confidentiality.  The 
ight  to  personal 

ity  of  his  or  her 
1  records, 
ave  a  right  to  personal 
i  iccommodations, 
written  and 

,  personal 
1  neetings  of  family  and 
This  does  not  require 

to  give  a  private 


ided  in  paragraph 

,  the  resident  may 

the  release  of  personal 

to  any  individual 


(3)  The  resident's  right  to  refuse 
release  of  personal  and  clinical  records 
does  not  apply  when — 

(i)  The  resident  is  transferred  to 
another  health  care  institution;  or 

(ii)  Record  release  is  required  by  law. 

(f)  Grievances.  A  resident  has  the  right 
to— 

(1)  Voice  grievances  without 
discrimination  or  reprisal.  Residents 
may  voice  grievances  with  respect  to 
treatment  received  and  not  received; 
and 

(2)  Prompt  efforts  by  the  facility  to 
resolve  grievances  the  resident  may 
have,  including  those  with  respect  to 
the  behavior  of  other  residents. 

(g)  Examination  of  survey  results.  A 
resident  has  the  right  to — 

(1)  Examine  the  results  of  the  most 
recent  VA  survey  with  respect  to  the 
facility.  The  facility  management  must 
make  the  results  available  for 
examination  in  a  place  readily 
accessible  to  residents,  and  must  post  a 
notice  of  their  availability;  and 

(2)  Receive  information  from  agencies 
acting  as  client  advocates,  and  be 
afforded  the  opportunity  to  contact 
these  agencies. 

(h)  Work.  The  resident  has  the  right 
to— 

(1)  Refuse  to  perform  services  for  the 
facility; 

(2)  Perform  services  for  the  facility,  if 
he  or  she  chooses,  when — 

(i)  The  facility  has  docimiented  the 
need  or  desire  for  work  in  the  plan  of 
care; 

(ii)  The  plan  specifies  the  nature  of 
the  services  performed  and  whether  the 
services  are  voluntary  or  paid; 

(iii)  Compensation  for  paid  services  is 
at  or  above  prevailing  rates;  and 

(iv)  The  resident  agrees  to  the  work 
arrangement  described  in  the  plan  of 
care. 

(i)  Mail.  The  resident  must  have  the 
right  to  privacy  in  written 
communications,  including  the  right 
to— 

Send  and  promptly  receive  mail  that 
is  unopened;  and 

(2)  Have  access  to  stationery,  postage, 
and  writing  implements  at  the  resident's 
own  expense. 

(j)  Access  and  visitation  rights.  (1) 
The  resident  has  the  right  and  the 
facility  management  must  provide 
immediate  access  to  any  resident  by  the 
following: 

(i)  Any  representative  of  the  Under 
Secretary  for  Health; 

(ii)  Any  representative  of  the  State; 

(iii)  Physicians  of  the  resident's 
choice  (to  provide  care  in  the  nursing 
home,  physicians  must  meet  the 
provisions  of  §  51.210(j)); 

(iv)  The  State  long  term  care 
ombudsman; 


(v)  Inunediate  family  or  other  relatives 
of  the  resident  subject  to  the  resident's 
right  to  deny  or  withdraw  consent  at 
any  time;  and 

(vi)  Others  who  are  visiting  subject  to 
reasonable  restrictions  and  the 
resident's  right  to  deny  or  withdraw 
consent  at  any  time. 

(2)  The  facility  management  must 
provide  reasonable  access  to  any 
resident  by  emy  entity  or  individual  that 
provides  health,  social,  legal,  or  other 
services  to  the  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw 
consent  at  any  time. 

(3)  The  facility  management  must 
allow  representatives  of  the  State 
Ombudsman  Program,  described  in 
paragraph  (j)(l)(iv)  of  this  section,  to 
examine  a  resident's  clinical  records 
with  the  permission  of  the  resident  or 
the  resident's  legal  representative, 
subject  to  State  law. 

(k)  Telephone.  The  resident  has  the 
right  to  reasonable  access  to  use  a 
telephone  where  calls  can  be  made 
without  being  overheard. 

(1)  Personal  property.  The  resident  has 
the  right  to  retain  and  use  personal 
possessions,  including  some 
furnishings,  and  appropriate  clothing,  as 
space  permits,  unless  to  do  so  would 
infringe  upon  the  rights  or  health  and 
safety  of  other  residents. 

(m)  Married  couples.  The  resident  has 
the  right  to  share  a  room  with  his  or  her 
spouse  when  married  residents  live  in 
the  same  facility  and  both  spouses 
consent  to  the  arrangement. 

(n)  Self-Administration  of  Drugs.  An 
individual  resident  may  self-administer 
drugs  if  the  interdisciplinary  team,  as 
defined  by  §51. 110(d)(2)(ii)  of  this  part, 
has  determined  that  this  practice  is  safe. 

(Authority:  38  U.S.C.  101,  501,  1710,  1741- 
1743) 

§  51 .80    Admission,  transfer  and  discharge 
rights. 

(a)  Transfer  and  discharge.  (1) 
Definition:  Transfer  and  discharge 
includes  movement  of  a  resident  to  a 
bed  outside  of  the  facility  whether  that 
bed  is  in  the  same  physical  plant  or  not. 
Trsmsfer  and  discharge  does  not  refer  to 
movement  of  a  resident  to  a  bed  within 
the  same  facility. 

(2)  Transfer  and  discharge 
requirements.  The  facility  management 
must  permit  each  resident  to  remain  in 
the  facility,  and  not  transfer  or  discharge 
the  resident  from  the  facility  imless — 

(i)  The  transfer  or  discharge  is 
necessary  for  the  resident's  welfare  and 
the  resident's  needs  cannot  be  met  in 
the  nursing  home; 

(ii)  The  transfer  or  discharge  is 
appropriate  because  the  resident's 
health  has  improved  sufficiently  so  the 
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resident  no  longer  needs  the  services 
provided  by  the  nursing  home; 

(iii)  The  safety  of  individuals  in  the 
facility  is  endangered; 

(iv)  The  health  of  individuals  in  the 
facility  would  otherwise  be  endangered; 

(v)  The  resident  has  failed,  after 
reasonable  and  appropriate  notice  to 
pay  for  a  stay  at  the  facility;  or 

(vi)  The  nursing  home  ceases  to 
operate. 

(3)  Documentation.  When  the  facility 
transfers  or  discharges  a  resident  under 
any  of  the  circumstances  specified  in 
paragraphs  {a)(2)(i)  through  (a)(2)(vi)  of 
this  section,  the  primary  physician  must 
dociunent  this  in  the  resident's  clinical 
record. 

(4)  Notice  before  transfer.  Before  a 
facility  transfers  or  discharges  a 
resident,  the  facility  must — 

(i)  Notify  the  resident  and,  if  known, 
a  family  member  or  legal  representative 
of  the  resident  of  the  transfer  or 
discharge  and  the  reasons  for  the  move 
in  writing  and  in  a  language  and  manner 
they  understand. 

(ii)  Record  the  reasons  in  the 
resident's  clinical  record;  and 

(iii)  Include  in  the  notice  the  items 
described  in  paragraph  (a)(6)  of  this 
section. 

(5)  Timing  of  the  notice,  (i)  The  notice 
of  transfer  or  discharge  required  under 
paragraph  (a)(4)  of  this  section  must  be 
made  by  the  facility  at  least  30  days 
before  the  resident  is  transferred  or 
discharged,  except  when  specified  in 
paragraph  (a)(5)(ii)  of  this  section, 

(ii)  Notice  may  be  made  as  soon  as 
practicable  before  transfer  or  discharge 
when — 

(A)  The  safety  of  individuals  in  the 
facility  would  be  endangered; 

(B)  The  health  of  individuals  in  the 
facility  would  be  otherwise  endangered; 

(C)  The  resident's  health  improves 
sufficiently  so  the  resident  no  longer 
needs  the  services  provided  by  the 
nursing  home; 

(D)  The  resident's  needs  caimot  be 
met  in  the  nursing  home; 

(6)  Contents  of  the  notice.  The  written 
notice  specified  in  paragraph  (a)(4)  of 
this  section  must  include  the  following: 

(i)  The  reason  for  transfer  or 
discharge; 

(ii)  The  effective  date  of  transfer  or 
discharge; 

(iii)  The  location  to  which  the 
resident  is  transferred  or  discharged; 

(iv)  A  statement  that  the  resident  has 
the  right  to  appeal  the  action  to  the  State 
official  designated  by  the  State;  and 

(v)  The  name,  address  and  telephone 
number  of  the  State  long  term  care 
ombudsman. 

(7)  Orientation  for  transfer  or 
discharge.  A  facility  management  must 


provide  sufficient  preparation  and 
orientation  to  residents  to  ensure  safe 
and  orderly  transfer  or  discharge  from 
the  facility. 

(b)  Notice  of  bed-hold  policy  and 
readmission.  (1)  Notice  before  transfer. 
Before  a  facility  transfers  a  resident  to 
a  hospital  or  allows  a  resident  to  go  on 
therapeutic  leave,  the  facility 
management  must  provide  written 
information  to  the  resident  and  a  family 
member  or  legal  representative  that 
specifies — 

(i)  The  dm-ation  of  the  facility's  bed- 
hold  policy,  if  any,  during  which  the 
resident  is  permitted  to  retmn  and 
resimie  residence  in  the  facility;  and 

(ii)  The  facility's  policies  regarding 
bed-hold  periods,  which  must  be 
consistent  with  paragraph  (b)(3)  of  this 
section,  permitting  a  resident  to  retiun. 

(2)  Bed-hold  notice  upon  transfer.  At 
the  time  of  transfer  of  a  resident  for 
hospitalization  or  therapeutic  leave, 
facility  management  must  provide  to  the 
resident  and  a  family  member  or  legal 
representative  written  notice  which 
specifies  the  duration  of  the  bed-hold 
policy  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  Permitting  resident  to  return  to 
facility.  A  nursing  facility  must 
establish  and  follow  a  wo-itten  policy 
imder  which  a  resident,  whose 
hospitalization  or  therapeutic  leave 
exceeds  the  bed-hold  period  is 
readmitted  to  the  facility  immediately 
upon  the  first  aveiilability  of  a  bed  in  a 
semi-private  room,  if  the  resident 
requires  the  services  provided  by  the 
facility. 

(c)  Equal  access  to  quality  care.  The 
facility  management  must  establish  and 
maintain  identical  policies  and 
practices  regarding  transfer,  discharge, 
and  the  provision  of  services  for  all 
individuals  regardless  of  source  of 
payment. 

(d)  Admissions  policy.  The  facility 
management  must  not  require  a  third 
party  guarantee  of  payment  to  the 
facility  as  a  condition  of  admission  or 
expedited  admission,  or  continued  stay 
in  the  facility.  However,  the  facility  may 
require  an  individual  who  has  legal 
access  to  a  resident's  income  or 
resources  available  to  pay  for  facility 
care  to  sign  a  contract  to  pay  the  facility 
from  the  resident's  income  or  resources. 

(Authority:  38  U.S.C.  101,  501, 1710.  1741- 
1743) 

§  51 .90    Resident  behavior  and  facility 
practices. 

(a)  Restraints.  (1)  The  resident  has  a 
right  to  be  free  from  any  chemical  or 
physical  restraints  imposed  for  purposes 
of  discipline  or  convenience.  When  a 
restraint  is  applied  or  used,  the  purpose 


of  the  restraint  is  reviewed  and  is 
justified  as  a  therapeutic  intervention. 

(i)  Chemical  restraint  is  the 
inappropriate  use  of  a  sedating 
psychotropic  drug  to  manage  or  control 
behavior. 

(ii)  Physical  restraint  is  any  method  of 
physically  restricting  a  person's  freedom 
of  movement,  physical  activity  or 
normal  access  to  his  or  her  body.  Bed 
rails  and  vest  restraints  are  examples  of 
physical  restraints. 

(2)  The  facility  management  uses  a 
system  to  achieve  a  restraint-free 
environment. 

(3)  The  facility  management  collects 
data  about  the  use  of  restraints. 

(4)  When  alternatives  to  the  use  of 
restraint  are  ineffective,  a  restraint  must 
be  safely  and  appropriately  used. 

(b)  Abuse.  The  resident  has  the  right 
to  be  free  from  mental,  physical,  sexual, 
and  verbal  abuse  or  neglect,  corporal 
punishment,  and  involuntary  seclusion. 

(1)  Mental  abuse  includes 
humiUation,  harassment,  and  threats  of 
punishment  or  deprivation. 

(2)  Physical  abuse  includes  hitting, 
slapping,  pinching,  or  kicking.  Also 
includes  controlling  behavior  through 
corporal  pimishment. 

(3)  Sexual  abuse  includes  sexual 
harassment,  sexual  coercion,  and  sexual 
assault. 

(4)  Neglect  is  any  impaired  quality  of 
life  for  an  individual  because  of  the 
absence  of  minimal  services  or 
resources  to  meet  basic  needs.  Includes 
withholding  or  inadequately  providing 
food  and  hydration  (without  physician, 
resident,  or  surrogate  approval), 
clothing,  medical  care,  and  good 
hygiene.  May  also  include  placing  the 
individual  in  imsafe  or  xmsupervised 
conditions. 

(5)  Involuntary  seclusion  is  a 
resident's  separation  from  other 
residents  or  frt)m  the  resident's  room 
against  his  or  her  will  or  the  will  of  his 
or  her  legal  representative. 

(c)  Staff  treatment  of  residents.  The 
facility  management  must  develop  and 
implement  written  policies  and 
procedures  that  prohibit  mistreatment, 
neglect,  and  abuse  of  residents  and 
misappropriation  of  resident  property. 

(1)  The  facility  management  must: 
(i)  Not  employ  individuals  who — 
(A)  Have  been  found  guilty  of 
abusing,  neglecting,  or  mistreating 
individuals  by  a  court  of  law;  or 

(BVHave  had  a  finding  entered  into  an 
applicable  State  registry  or  with  the 
applicable  licensing  authority 
concerning  abuse,  neglect,  mistreatment 
of  individuals  or  misappropriation  of 
their  property;  and 

(ii)  Report  any  knowledge  it  has  of 
actions  by  a  court  of  law  against  an 
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employee,  whidh  would  indicate 
unfitness  for  sei  vice  as  a  nurse  aide  or 
other  facility  st{  H  to  the  State  nurse  aide 
registry  or  licen  5ing  authorities. 

(2)  The  facilitfr  management  must 
ensiu^  that  all  alleged  violations 
involving  mistreatment,  neglect,  or 
abuse,  includiu] ;  injuries  of  unknown 
source,  and  mis  appropriation  of 
resident  proper!  y  are  reported 
immediately  to  (he  administrator  of  the 
facility  and  to  other  officials  in 
accordance  witl  State  law  through 
established  procedures. 

(3)  The  facility  management  must 
]iat  all  alleged  violations 

ivestigated,  and  must 
30tential  abuse  while 
is  in  progress. 

(4)  The  results  of  all  investigations 
must  be  reporte(  I  to  the  administrator  or 
the  designated  r  spresentative  and  to 
other  officials  in  accordance  with  State 
law  within  5  wc  rking  days  of  the 
incident,  and  ap  propriate  corrective 
action  must  be  t  iken  if  the  alleged 
violation  is  veri  ied. 

(Authority:  38  U.4c.  101,  501,  1710,  1741- 
1743) 
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(3)  The  facility  management  must 
provide  the  council  and  any  resident  or 
family  group  that  exists  with  private 
space; 

(4)  Staff  or  visitors  may  attend 
meetings  at  the  group's  invitation; 

(5]  The  facility  management  must 
provide  a  designated  staff  person 
responsible  for  providing  assistance  and 
responding  to  written  requests  that 
result  from  group  meetings; 

(6)  The  facility  management  must 
listen  to  the  views  of  any  resident  or 
family  group,  including  the  council 
established  under  paragraph  (c)  of  this 
section,  and  act  upon  the  concerns  of 
residents,  families,  and  the  council 
regarding  policy  and  operational 
decisions  affecting  resident  care  and  life 
in  the  facility. 

(e)  Participation  in  other  activities.  A 
resident  has  the  right  to  participate  in 
social,  religious,  and  community 
activities  that  do  not  interfere  with  the 
rights  of  other  residents  in  the  facility. 
The  facility  management  must  arrange 
for  religious  counseling  by  clergy  of 
various  faith  groups. 

(f)  Accommodation  of  needs.  A 
resident  has  the  right  to — 

(1)  Reside  and  receive  services  in  the 
facility  with  reasonable  accommodation 
of  individual  needs  and  preferences, 
except  when  the  health  or  Scifety  of  the 
individual  or  other  residents  would  be 
endangered;  and 

(2)  Receive  notice  before  the 
resident's  room  or  roommate  in  the 
facility  is  changed. 

(g)  Patient  Activities.  (1)  The  facility 
management  must  provide  for  an 
ongoing  program  of  activities  designed 
to  meet,  in  accordance  with  the 
comprehensive  assessment,  the  interests 
and  the  physical,  mental,  and 
psychosocial  well-being  of  each 
resident. 

(2)  The  activities  program  must  be 
directed  by  a  qualified  professional  who 
is  a  qualified  therapeutic  recreation 
specialist  or  an  activities  professional 
who — 

(i)  Is  licensed  or  registered,  if 
applicable,  by  the  State  in  which 
practicing;  and 

(ii)  Is  certified  as  a  therapeutic 
recreation  specialist  or  as  an  activities 
professional  by  a  recognized  accrediting 
body. 

(h)  Social  Services.  (1)  The  facility 
management  must  provide  medically 
related  social  services  to  attain  or 
maintain  the  highest  practicable  mental 
and  psychosocial  well-being  of  each 
resident. 

(2)  A  nursing  home  with  100  or  more 
beds  must  employ  a  qualified  social 
worker  on  a  full-time  basis. 


(3)  Qualifications  of  social  worker.  A 
qualified  social  worker  is  an  individual 
with — 

(i)  A  bachelor's  degree  in  social  work 
from  a  school  accredited  by  the  Council 
of  Social  Work  Education  (Note:  A 
master's  degree  social  worker  with 
experience  in  long-term  care  is 
preferred),  and 

(ii)  A  social  work  license  from  the 
State  in  which  the  State  home  is 
located,  if  offered  by  the  State,  and 

(iii)  A  minimum  of  one  year  of 
supervised  social  work  experience  in  a 
health  care  setting  working  directly  with 
individuals. 

(4)  The  facility  management  must 
have  sufficient  support  staff  to  meet 
patients'  social  services  needs. 

(5)  Facilities  for  social  services  must 
ensure  privacy  for  interviews. 

(i)  Environment.  The  facility 
management  must  provide — 

(1)  A  safe,  clean,  comfortable,  and 
homelike  environment,  allowing  the 
resident  to  use  his  or  her  personal 
belongings  to  the  extent  possible; 

(2)  Housekeeping  and  maintenance 
services  necessary  to  maintain  a 
sanitary,  orderly,  and  comfortable 
interior; 

(3)  Clean  bed  and  bath  linens  that  are 
in  good  condition; 

(4)  Private  closet  space  in  each 
resident  room,  as  specified  in 
§51.200(d)(2)(iv)  of  this  part; 

(5)  Adequate  and  comfortable  lighting 
levels  in  all  areas; 

(6)  Comfortable  and  safe  temperature 
levels.  Facilities  must  maintain  a 
temperature  range  of  71-81  degrees 
Fahrenheit;  and 

(7)  For  the  maintenance  of 
comfortable  sound  levels. 

(Authority:  38  U.S.C.  101,  501, 1710, 1741- 
1743) 

§  51 .1 1 0    Resident  assessment. 

The  facility  management  must 
conduct  initially,  annually  and  as 
required  by  a  change  in  the  resident's 
condition  a  comprehensive,  accurate, 
standardized,  reproducible  assessment 
of  each  resident's  functional  capacity. 

(a)  Admission  orders.  At  the  time  each 
resident  is  admitted,  the  facility 
management  must  have  physician 
orders  for  the  resident's  immediate  care 
and  a  medical  assessment,  including  a 
medical  history  and  physiced 
examination,  within  a  time  frame 
appropriate  to  the  resident's  condition, 
not  to  exceed  72  hours  after  admission, 
except  when  an  examination  was 
performed  within  five  days  before 
admission  and  the  findings  were 
recorded  in  the  medical  record  on 
admission. 

(b)  Comprehensive  assessments.  (1) 
The  facility  management  must  make  a 
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comprehensive  assessment  of  a 
resident's  needs: 

(i)  Using  the  Health  Care  Financing 
Administration  Long  Term  Care 
Resident  Assessment  histnmient 
Version  2.0;  and 

(ii)  Describing  the  resident's 
capability  to  perform  daily  life 
functions,  strengths,  performances, 
needs  as  well  as  significant  impairments 
in  functional  capacity. 

(iii)  All  nursing  homes  must  be  in 
compliance  with  the  use  of  the  Health 
Care  Financing  Administration  Long 
Term  Care  Resident  Assessment 
Instrument  Version  2.0  by  no  later  than 
January  1,2000. 

(2)  Frequency.  Assessments  must  be 
conducted — 

(i)  No  later  than  14  days  after  the  date 
of  admission; 

(ii)  Promptly  after  a  significant  change 
in  the  resident's  physical,  mental,  or 
social  condition;  and 

(iii)  In  no  case  less  often  than  once 
every  12  months. 

(3)  Review  of  assessments.  The 
niu^ing  facility  management  must 
examine  each  resident  no  less  than  once 
every  3  months,  and  as  appropriate, 
revise  the  resident's  assessment  to 
assure  the  continued  accuracy  of  the 
assessment. 

(4)  Use.  The  results  of  the  assessment 
are  used  to  develop,  review,  and  revise 
the  resident's  individualized 
comprehensive  plan  of  care,  luider 
paragraph  (d)  of  this  section. 

(c)  Accuracy  of  assessments.  (1) 
Coordination — 

(i)  Each  assessment  must  be 
conducted  or  coordinated  with  the 
appropriate  participation  of  health 
professionals. 

(ii)  Each  assessment  must  be 
conducted  or  coordinated  by  a 
registered  nurse  that  signs  and  certifies 
the  completion  of  the  assessment. 

(2)  Certification.  Each  person  who 
completes  a  portion  of  the  assessment 
must  sign  and  certify  the  accuracy  of 
that  portion  of  the  assessment. 

(d)  Comprehensive  care  plans.  (1)  The 
facility  management  must  develop  an 
individualized  comprehensive  care  plan 
for  each  resident  that  includes 
measurable  objectives  and  timetables  to 
meet  a  resident's  physical,  mental,  and 
psychosocial  needs  that  are  identified  in 
the  comprehensive  assessment.  The  care 
plan  must  describe  the  following — 

(i)  The  services  that  are  to  be 
furnished  to  attain  or  maintain  the 
resident's  highest  practicable  physical, 
mental,  and  psychosocial  well-being  as 
required  imder  §  51.120;  and 

(ii)  Any  services  that  would  otherwise 
be  required  under  §  51.120  of  this  part 
but  are  not  provided  due  to  the 


resident's  exercise  of  rights  vinder 
§  51.70,  including  the  right  to  refuse 
treatment  under  §  51.70(b)(4)  of  this 
part. 

(2)  A  comprehensive  care  plan  must 
be— 

(i)  Developed  within  7  calendar  days 
after  completion  of  the  comprehensive 
assessment; 

(ii)  Prepared  by  an  interdisciplinary 
team,  that  includes  the  primary 
physician,  a  registered  nurse  with 
responsibility  for  the  resident,  and  other 
appropriate  staff  in  disciplines  as 
determined  by  the  resident's  needs,  and, 
to  the  extent  practicable,  the 
participation  of  the  resident,  the 
resident's  family  or  the  resident's  legal 
representative;  and 

(iii)  Periodically  reviewed  and  revised 
by  a  team  of  qualified  persons  after  each 
assessment. 

(3)  The  services  provided  or  arranged 
by  the  facility  must — 

(i)  Meet  professional  standards  of 
quality;  and 

(ii)  Be  provided  by  qualified  persons 
in  accordance  with  each  resident's 
written  plan  of  care. 

(e)  Discharge  summary.  Prior  to 
discharging  a  resident,  the  facility 
management  must  prepare  a  discharge 
summary  that  includes — 

(1)  A  recapitulation  of  the  resident's 
stay; 

(2)  A  summary  of  the  resident's  status 
at  the  time  of  the  discharge  to  include 
items  in  paragraph  (b)(2)  of  this  section; 
and 

(3)  A  post-discharge  plan  of  care  that 
is  developed  with  the  participation  of 
the  resident  and  his  or  her  family, 
which  will  assist  the  resident  to  adjust 
to  his  or  her  new  living  environment. 

(Authority:  38  U.S.C.  101,  501, 1710,  1741- 
1743) 

§  51 .1 20    Quality  of  care. 

Each  resident  must  receive  and  the 
facility  management  must  provide  the 
necessary  care  and  services  to  attain  or 
maintain  the  highest  practicable 
physical,  mental,  and  psychosocial 
well-being,  in  accordance  with  the 
comprehensive  assessment  and  plan  of 
care. 

(a)  Reporting  of  Sentinel  Events.  (1) 
Definition.  A  sentinel  event  is  an 
adverse  event  that  results  in  the  loss  of 
life  or  limb  or  permanent  loss  of 
function. 

(2)  Examples  of  sentinel  events  are  as 
follows: 

(i)  Any  resident  death,  paralysis, 
coma  or  other  major  permanent  loss  of 
function  associated  with  a  medication 
error;  or 

(ii)  Any  suicide  of  a  resident, 
including  suicides  following  elopement 


(unauthorized  departure)  from  the 
facility;  or 

(iii)  Any  elopement  of  a  resident  from 
the  facility  resulting  in  a  death  or  a 
major  permanent  loss  of  function;  or 

(iv)  Any  procedure  or  clinical 
intervention,  including  restraints,  that 
result  in  death  or  a  major  permanent 
loss  of  function;  or 

(v)  Assault,  homicide  or  other  crime 
resulting  in  patient  death  or  major 
permanent  loss  of  function;  or 

(vi)  A  patient  fall  that  results  in  death 
or  major  permanent  loss  of  function  as 
a  direct  result  of  the  injuries  sustained 
in  the  fall. 

(3)  The  facility  management  must 
report  sentinel  events  to  the  director  of 
VA  medical  center  of  jurisdiction  within 
24  hoiu-s  of  identification.  The  VA 
medical  center  of  jiuisdiction  must 
report  sentinel  events  by  calling  VA 
Network  Director  (ION  1-22)  and  Chief 
Consultant,  Geriatrics  and  Extended 
Care  Strategic  Healthcare  Group  (114) 
within  24  hours  of  notification. 

(4)  The  facility  management  must 
establish  a  mechanism  to  review  and 
analyze  a  sentinel  event  resulting  in  a 
written  report  no  later  than  10  working 
days  following  the  event.  The  purpose 
of  the  review  and  analysis  of  a  sentinel 
event  is  to  prevent  injuries  to  residents, 
visitors,  and  personnel,  and  to  manage 
those  injuries  that  do  occur  and  to 
minimize  the  negative  consequences  to 
the  injured  individuals  and  facility. 

(b)  Activities  of  daily  living.  Based  on 
the  comprehensive  assessment  of  a 
resident,  the  facility  management  must 
ensure  that — 

(1)  A  resident's  abilities  in  activities 
of  daily  living  do  not  diminish  unless 
circumstances  of  the  individual's 
clinical  condition  demonstrate  that 
diminution  was  unavoidable.  This 
includes  the  resident's  ability  to — 

(i)  Bathe,  dress,  and  groom; 

(ii)  Transfer  and  ambulate; 

(iii)  Toilet; 

(iv)  Eat;  and 

(v)  Talk  or  otherwise  commimicate. 

(2)  A  resident  is  given  the  appropriate 
treatment  and  services  to  maintain  or 
improve  his  or  her  abilities  specified  in 
paragraph  (b)(1)  of  this  section;  and 

(3)  A  resident  who  is  imable  to  carry 
out  activities  of  daily  living  receives  the 
necessary  services  to  maintain  good 
nutrition,  hydration,  grooming,  personal 
and  oral  hygiene,  mobility,  and  bladder 
and  bowel  elimination. 

(c)  Vision  and  hearing.  To  ensure  that 
residents  receive  proper  treatment  and 
assistive  devices  to  maintain  vision  and 
hearing  abilities,  the  facility  must,  if 
necessary,  assist  the  resident — 

(1)  In  making  appointments,  and 

(2)  By  arranging  for  transportation  to 
and  from  the  office  of  a  practitioner 


976 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


specializing  in 
hearing  impairment 
professional  s 
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feedings  unless  the  resident's  clinical 
condition  demonstrates  that  use  of 
enteral  feedings  was  unavoidable;  and 

(2)  A  resident  who  is  fed  by  enteral 
feedings  receives  the  appropriate 
treatment  and  services  to  prevent 
aspiration  pneumonia,  diarrhea, 
vomiting,  dehydration,  metabolic 
abnormalities,  nasal-pharyngeal  ulcers 
and  other  skin  breakdowns,  and  to 
restore,  if  possible,  normal  eating  skills. 

(i)  Accidents.  The  facility 
management  must  ensure  that — 

(1)  The  resident  environment  remains 
as  free  of  accident  hazards  as  is 
possible;  and 

(2)  Each  resident  receives  adequate 
supervision  and  assistance  devices  to 
prevent  accidents. 

(j)  Nutrition.  Based  on  a  resident's 
comprehensive  assessment,  the  facility 
management  must  ensure  that  a 
resident — 

(1)  Maintains  acceptable  parameters 
of  nutritional  status,  such  as  body 
weight  and  protein  levels,  unless  the 
resident's  clinical  condition 
demonstrates  that  this  is  not  possible; 
and 

(2)  Receives  a  therapeutic  diet  when 
a  nutritional  deficiency  is  identified. 

(k)  Hydration.  The  facility 
management  must  provide  each  resident 
with  sufficient  fluid  intake  to  maintain 
proper  hydration  and  health. 

(Ij  Special  needs.  The  facility 
management  must  ensure  that  residents 
receive  proper  treatment  and  care  for 
the  following  special  services: 

(1)  Injections; 

(2)  Parenteral  and  enteral  fluids; 

(3)  Colostomy,  ureterostomy,  or 
ileostomy  care; 

(4)  Tracheostomy  care; 

(5)  Tracheal  suctioning; 

(6)  Respiratory  care: 

(7)  Foot  care;  and 

(8)  Prostheses. 

(m)  Unnecessary  drugs.  (1)  General. 
Each  resident's  drug  regimen  must  be 
free  from  unnecessary  drugs.  An 
unnecessary  drug  is  any  drug  when 
used: 

(i)  In  excessive  dose  (including 
duplicate  drug  therapy):  or 

(li)  For  excessive  duration;  or 

(iii)  Without  adequate  monitoring;  or 

(iv)  Without  adequate  indications  for 
its  use;  or 

(v)  In  the  presence  of  adverse 
consequences  which  indicate  the  dose 
should  be  reduced  or  discontinued;  or 

(vi)  Any  combinations  of  the  reasons 
above. 

(2)  Antipsychotic  Drugs.  Based  on  a 
comprehensive  assessment  of  a  resident, 
the  facility  management  must  ensure 
that— 

(i)  Residents  who  have  not  used 
antipsychotic  drugs  are  not  given  these 


drugs  unless  antipsychotic  drug  therapy 
is  necessary  to  treat  a  specific  condition 
as  diagnosed  and  documented  in  the 
clinical  record:  and 

(ii)  Residents  who  use  antipsychotic 
drugs  receive  gradual  dose  reductions, 
and  behavioral  interventions,  unless 
clinically  contraindicated,  in  an  effort  to 
discontinue  these  drugs. 

(n)  Medication  Errors.  The  facility 
management  must  ensure  that — 

(1)  Medication  errors  are  identified 
and  reviewed  on  a  timely  basis;  and 

(2)  strategies  for  preventing 
medication  errors  and  adverse  reactions 
are  implemented. 

(Authority:  38  U.S.C.  101,  501.  1710,  1741- 
1743) 

§  51 .1 30    Nursing  services. 

The  facility  management  must 
provide  an  organized  nursing  service 
with  a  sufficient  number  of  qualified 
nursing  personnel  to  meet  the  total 
nursing  care  needs,  as  determined  by 
resident  assessment  and  individualized 
comprehensive  plans  of  care,  of  all 
patients  within  the  facility  24  hours  a 
day,  7  days  a  week. 

(a)  The  nursing  service  must  be  under 
the  direction  of  a  full-time  registered 
nurse  who  is  currently  licensed  by  the 
State  and  has,  in  writing,  administrative 
authority,  responsibility,  and 
accountability  for  the  functions, 
activities,  and  training  of  the  nursing 
services  staff. 

(b)  The  facility  management  must 
provide  registered  nurses  24  hours  per 
day,  7  days  per  week. 

(c)  The  director  of  nursing  service 
must  designate  a  registered  nurse  as  a 
supervising  nurse  for  each  tour  of  duty. 

(1)  Based  on  the  application  euid 
results  of  the  case  mix  and  staffing 
methodology,  the  director  of  nursing 
may  serve  in  a  dual  role  as  director  and 
as  an  onsite-supervising  nurse  only 
when  the  facility  has  an  average  daily 
occupancy  of  60  or  fewer  residents  in 
nursing  home. 

(2)  Based  on  the  application  and 
results  of  the  case  mix  and  staffing 
methodology,  the  evening  or  night 
supervising  nurse  may  serve  in  a  dual 
role  as  supervising  nurse  as  well  as 
provides  direct  patient  care  only  when 
the  facility  has  an  average  daily 
occupancy  of  60  or  fewer  residents  in 
nursing  home. 

(d)  'The  facility  management  must 
provide  nursing  services  to  ensure  that 
there  is  direct  care  nurse  staffing  of  no 
less  than  2.5  hours  per  patient  per  24 
hours,  7  days  per  week  in  the  portion 
of  any  building  providing  nursing  home 
care. 

(e)  Nurse  staffing  must  be  based  on  a 
staffing  methodology  that  applies  case 
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mix  and  is  adequate  for  meeting  the 
standards  of  this  part. 

(Authority:  38  U.S.C.  101,  501, 1710, 1741- 
1743) 

§  51 .1 40    Dietary  services. 

The  facility  management  must 
provide  each  resident  with  a  nourishing, 
palatable,  well-balanced  diet  that  meets 
the  daily  nutritional  and  special  dietary 
needs  of  each  resident. 

(a)  Staffing.  The  facility  management 
must  employ  a  qualified  dietitian  either 
full-time,  part-time,  or  on  a  consultant 
basis. 

(1)  If  a  dietitian  is  not  employed,  the 
facility  management  must  designate  a 
person  to  serve  as  the  director  of  food 
service  who  receives  at  least  a  monthly 
scheduled  consultation  from  a  qualified 
dietitian. 

(2)  A  qualified  dietitian  is  one  who  is 
qualified  based  upon  registration  by  the 
Commission  on  Dietetic  Registration  of 
the  American  Dietetic  Association. 

(b)  Sufficient  staff.  The  facility 
management  must  employ  sufficient 
support  personnel  competent  to  carry 
out  the  functions  of  the  dietary  service. 

(c)  Menus  and  nutritional  adequacy. 
Menus  must — 

(1)  Meet  the  nutritional  needs  of 
residents  in  accordance  with  the 
recommended  dietary  allowances  of  the 
Food  and  Nutrition  Board  of  the 
National  Research  Coimcil,  National 
Academy  of  Sciences; 

(2)  Be  prepared  in  advance;  and 

(3)  Be  followed. 

(d)  Food.  Each  resident  receives  and 
the  facility  provides — 

(1)  Food  prepared  by  methods  that 
conserve  nutritive  value,  flavor,  and 
appearance; 

(2)  Food  that  is  palatable,  attractive, 
and  at  the  proper  temperature; 

(3)  Food  prepared  in  a  form  designed 
to  meet  individual  needs;  and 

(4)  Substitutes  offered  of  similar 
nutritive  value  to  residents  who  refuse 
food  served. 

(e)  Therapeutic  diets.  Therapeutic 
diets  must  be  prescribed  by  the  primary 
care  physician. 

(f)  Frequency  of  meals.  (1)  Each 
resident  receives  and  the  facility 
provides  at  least  three  meals  daily,  at 
regular  times  comparable  to  normal 
mealtimes  in  the  community. 

(2)  There  must  be  no  more  than  14 
horns  between  a  substantial  evening 
meal  and  the  availability  of  breakfast  the 
following  day,  except  as  provided  in 
(f)(4)  of  tihis  section. 

(3)  The  facility  staff  must  offer  snacks 
at  bedtime  daily. 

(4)  When  a  nourishing  snack  is 
provided  at  bedtime,  up  to  16  hours 
may  elapse  between  a  substantial 


evening  meal  and  breakfast  the 
following  day. 

(g)  Assistive  devices.  The  facility 
management  must  provide  special 
eating  equipment  and  utensils  for 
residents  who  need  them. 

(h)  Sanitary  conditions.  The  facility 
must — 

(1)  Procure  food  from  sources 
approved  or  considered  satisfactory  by 
Federal,  State,  or  local  authorities; 

(2)  Store,  prepare,  distribute,  and 
serve  food  imder  sanitary  conditions; 
and  (3)  Dispose  of  garbage  and  refuse 
properly. 

(Authority:  38  U.S.C.  101,  501, 1710, 1741- 
1743) 

§  51 .1 50    Physician  services. 

A  physician  must  personally  approve 
in  writing  a  recommendation  that  an 
individual  be  admitted  to  a  facility. 
Each  resident  must  remain  under  the 
care  of  a  physician. 

(a)  Physician  supervision.  The  facility 
management  must  ensiue  that — 

(1)  The  medical  care  of  each  resident 
is  supervised  by  a  primary  care 
physician; 

(2)  Each  resident's  medical  record 
lists  the  name  of  the  resident's  primary 
physician,  and 

(3)  Another  physician  supervises  the 
medical  care  of  residents  when  their 
primary  physician  is  imavailable. 

(b)  Physician  visits.  The  physician 
must — 

(1)  Review  the  resident's  total 
program  of  care,  including  medications 
and  treatments,  at  each  visit  required  by 
paragraph  (c)  of -this  section; 

(2)  Write,  sign,  and  date  progress 
notes  at  each  visit;  and 

(3)  Sign  and  date  all  orders. 

(c)  Frequency  of  physician  visits. 

(1)  The  resident  must  be  seen  by  the 
primary  physician  at  least  once  every  30 
days' for  the  first  90  days  after 
admission,  and  at  least  once  every  60 
days  thereafter,  or  more  frequently 
based  on  the  condition  of  the  resident. 

(2)  A  physician  visit  is  considered 
timely  if  it  occins  not  later  than  10  days 
after  the  date  the  visit  was  required. 

(3)  Except  as  provided  in  paragraphs 
(c)(4)  of  this  section,  all  required 
physician  visits  must  be  made  by  the 
physician  personally. 

(4)  At  the  option  of  the  physician, 
required  visits  in  the  facility  after  the 
initial  visit  may  alternate  between 
personal  visits  by  the  physician  and 
visits  by  a  physician  assistant,  nurse 
practitioner,  or  clinical  nurse  speciahst 
in  accordance  with  paragraph  (e)  of  this 
section. 

(d)  Availability  of  physicians  for 
emergency  care.  The  facility 
management  must  provide  or  arrange  for 


the  provision  of  physician  services  24 
hours  a  day,  7  days  per  week,  in  case 
of  an  emergency. 

(e)  Physician  delegation  of  tasks.  (1) 
Except  as  specified  in  paragraph  (e)(2) 
of  this  section,  a  primary  physician  may 
delegate  tasks  to: 

(i)  a  certified  physician  assistant  or  a 
certified  nurse  practitioner,  or 

(ii)  a  clinical  nurse  speciaUst  who — 

(A)  Is  acting  within  the  scope  of 
practice  as  defined  by  State  law;  and 

(B)  Is  under  the  supervision  of  the 
physician. 

Note  to  paragraph  (e):  An  individual  with 
experience  in  long  term  care  is  preferred. 

(2)  The  primary  physician  may  not 
delegate  a  task  when  the  regulations 
specify  that  the  primary  physician  must 
perform  it  personally,  or  when  the 
delegation  is  prohibited  under  State  law 
or  by  the  facility's  own  pohcies. 

(Authority:  38  U.S.C.  101,  501,  1710,  1741- 
1743) 


§51.160 
services. 


Specialized  rehabilitative 


(a)  Provision  of  services.  If  specialized 
rehabilitative  services  such  as  but  not 
limited  to  physical  therapy,  speech 
therapy,  occupational  therapy,  and 
mental  health  services  for  mental  illness 
are  required  in  the  resident's 
comprehensive  plan  of  care,  facility 
management  must — 

(1)  Provide  the  required  services;  or 

(2)  Obtain  the  required  services  from 
an  outside  resovuce,  in  accordance  with 
§  51.210(h)  of  this  part,  from  a  provider 
of  specialized  rehabilitative  services. 

(p)  Specialized  rehabilitative  services 
must  be  provided  under  the  written 
order  of  a  physician  by  qualified 
personnel. 

(Authority:  38  U.S.C.  101.  501, 1710, 1741- 

1743) 

§  51 . 1 70    Dental  services. 

(a)  A  facility  must  provide  or  obtain 
from  an  outside  resource,  in  accordance 
with  §  51.210(h)  of  this  part,  routine  and 
emergency  dental  services  to  meet  the 
needs  of  each  resident; 

(b)  A  facility  may  charge  a  resident  an 
additional  amount  for  routine  and 
emergency  dental  services;  and 

(c)  A  facility  must,  if  necessary,  assist 
the  resident — 

(1)  In  making  appointments; 

(2)  By  arranging  for  transportation  to 
and  from  the  dental  services;  and 

(3)  Promptly  refer  residents  with  lost 
or  damaged  dentm^s  to  a  dentist. 

(Authority:  38  U.S.C.  101,  501.  1710. 1741- 
1743) 

§  51 .1 80    Pharmacy  services. 

The  facility  management  must 
provide  routine  and  emergancy  drugs 
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them  under  an 

§  51.210(h)  of 

management  m 

disseminating  d 

medical  and  nuiiing  staff. 

(a)  Procedures.  The  facility 
management  mukt  provide 
pharmaceutical  services  (including 
procedures  that  assiue  the  accurate 
acquiring,  receiving,  dispensing,  and 
administering  of  all  drugs  and 
biologicals)  to  m  set  the  needs  of  each 
resident. 

(b)  Service  consultation.  The  facility 
management  mu  ;t  employ  or  obtain  the 
services  of  a  pha  rmacist  licensed  in  a 
State  in  which  ti  e  facility  is  located  or 
a  VA  pharmacist  under  VA  contract 
who — 

(1)  Provides  consultation  on  all 
aspects  of  the  provision  of  pharmacy 
services  in  the  facility; 

(2)  Establishes  a  system  of  records  of 
receipt  and  disp<ksition  of  all  controlled 
drugs  in  sufficiemt  detail  to  enable  an 
acciirate  reconcitation;  and 

(3)  Determines  that  drug  records  are 
in  order  and  that  an  account  of  all 
controlled  drugs  is  maintained  and 
periodically  reconciled. 

(c)  Drug  regimkn  review.  (1)  The  drug 
regimen  of  each  resident  must  be 
reviewed  at  leastl  once  a  month  by  a 
licensed  pharmacist. 

(2)  The  pharmicist  must  report  any 
irregularities  to  tjie  primary  physician 
and  the  director  t{  nursing,  and  these 
reports  must  be  acted  upon. 

(d)  Labeling  op.drugs  and  biologicals. 
Drugs  and  biologicals  used  in  the 
facility  managemient  must  be  labeled  in 
accordance  with  currently  accepted 
professional  principles,  and  include  the 
appropriate  accessory  and  cautionary 
instructions,  and! the  expiration  date 
when  applicable! 

(e)  Storage  of  (Vugs  and  biologicals. 
(1)  In  accordance  with  State  and  Federal 
laws,  the  facility  management  must 
store  all  drugs  and  biologicals  in  locked 
compartments  ui  der  proper 
temperatiue  controls,  and  permit  only 
authorized  perso  mel  to  have  access  to 
the  keys 

(2)  The  facility  management  must 
provide  separate:  y  locked,  permanently 
affixed  compartnients  for  storage  of 

isted  in  Schedule  II  of 
the  Comprehensi  i/e  Drug  Abuse 
Prevention  and  Control  Act  of  1976  and 
other  drugs  subje  ct  to  abuse. 

(Authority:  38  U.S.p.  101,  501,  1710,  1741- 
1743) 
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safe,  sanitary,  and  comfortable 
environment  and  to  help  prevent  the 
development  and  transmission  of 
disease  and  infection. 

(a)  Infection  control  program.  The 
facility  management  must  establish  an 
infection  control  program  under  which 
it— 

(1)  Investigates,  controls,  and  prevents 
infections  in  the  facility; 

(2)  Decides  what  procedures,  such  as 
isolation,  should  be  applied  to  an 
individual  resident;  and 

(3)  Maintains  a  record  of  incidents 
and  corrective  actions  related  to 
infections. 

(b)  Preventing  spread  of  infection.  (1) 
When  the  infection  control  program 
determines  that  a  resident  needs 
isolation  to  prevent  the  spread  of 
infection,  the  facility  management  must 
isolate  the  resident. 

(2)  The  facility  management  must 
prohibit  employees  with  a 
communicable  disease  or  infected  skin 
lesions  from  engaging  in  any  contact 
with  residents  or  their  environment  that 
would  transmit  the  disease. 

(3)  The  facility  management  must 
require  staff  to  wash  their  hands  after 
each  direct  resident  contact  for  which 
hand  washing  is  indicated  by  accepted 
professional  practice. 

(c)  Linens.  Personnel  must  handle, 
store,  process,  and  transport  linens  so  as 
to  prevent  the  spread  of  infection. 

(Authority:  38  U.S.C.  101,  501, 1710, 1741- 
1743) 

§51.200    Physical  environment 

The  facility  management  must  be 
designed,  constructed,  equipped,  and 
maintained  to  protect  the  health  and 
safety  of  residents,  personnel  and  the 
public. 

(a)  Life  safety  from  fire.  The  facility 
must  meet  the  applicable  provisions  of 
the  National  Fire  Protection 
Association's  NFPA  101,  Life  Safety 
Code  (1997  edition)  and  the  NFPA  99, 
Standard  for  Health  Care  Facilities 
(1996  edition).  Incorporation  by 
reference  of  these  materials  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  incorporated  by  reference  are 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  Suite  700,  800 
North  Capitol  Street,  NW.,  Washington, 
DC,  and  the  Department  of  Veterans 
Affairs,  Office  of  Regulations 
Management  (02D),  Room  1154,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Copies  may  be  obtained  from  the 
National  Fire  Protection  Association,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  MA  02269-9101.  (For  ordering 


information,  call  toll-free  1-800-344- 
3555.) 

(b)  Emergency  power.  (1)  An 
emergency  electrical  power  system  must 
be  provided  to  supply  power  adequate 
for  illumination  of  all  exit  signs  and 
lighting  for  the  means  of  egress,  fire 
alarm  and  medical  gas  alarms, 
emergency  communication  systems,  and 
generator  task  illumination. 

(2)  The  system  must  be  the 
appropriate  type  essential  electrical 
system  in  accordance  with  the 
applicable  provisions  of  the  National 
Fire  Protection  Association's  NFPA  101, 
Life  Safety  Code  (1997  edition)  and  the 
NFPA  99,  Standard  for  Health  Care 
Facilities  (1996  edition).  Incorporation 
by  reference  of  these  materials  was 
approved  by  the  Director  of  the  Federal 
Riagister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  these  materials  is 
described  in  paragraph  (a)  of  this 
section. 

(3)  When  electrical  life  support 
devices  are  used,  an  emergency 
electrical  power  system  must  also  be 
provided  for  devices  in  accordance  with 
NFPA  99,  Standard  for  Health  Care 
Facilities  (1996  edition). 

(4)  The  soiuce  of  power  must  be  an 
on-site  emergency  standby  generator  of 
sufficient  size  to  serve  the  coimected 
load  or  other  approved  sources  in 
accordance  with  the  National  Fire 
Protection  Association's  NFPA  101,  Life 
Safety  Code  (1997  edition)  and  the 
NFPA  99,  Standard  for  Health  Care 
Facilities  (1996  edition).  Incorporation 
by  reference  of  these  materials  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  these  materials  is 
described  in  paragraph  (a)  of  this 
section. 

(c)  Space  and  equipment.  Facility 
management  must — 

(1)  Provide  sufficient  space  and 
equipment  in  dining,  health  services, 
recreation,  and  program  areas  to  enable 
staff  to  provide  residents  with  needed 
services  as  required  by  these  standards 
arid  as  identified  in  each  resident's  plan 
of  care;  and 

(2)  Maintain  all  essential  mechanical, 
electrical,  and  patient  care  equipment  in 
safe  operating  condition. 

(d)  Resident  rooms.  Resident  rooms 
must  be  designed  and  equipped  for 
adequate  nursing  care,  comfort,  and 
privacy  of  residents:  (1)  Bedrooms 
must — 

(i)  Accommodate  no  more  than  four 
residents; 

(ii)  Measiu-e  at  least  115  net  square  - 
feet  per  resident  in  multiple  resident 
bedrooms; 
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(iii)  Measure  at  least  150  net  square 
feet  in  single  resident  bedrooms; 

(iv)  Measure  at  least  245  net  square 
feet  in  small  double  resident  bedrooms; 
and 

(v)  Measure  at  least  305  net  square 
feet  in  large  double  resident  bedrooms 
used  for  spinal  cord  injury  residents.  It 
is  recommended  that  the  facility  have 
one  large  double  resident  bedroom  for 
every  30  resident  bedrooms. 

(vi)  Have  direct  access  to  an  exit 
corridor; 

(vii)  Be  designed  or  equipped  to 
assiue  full  visual  privacy  for  each 
resident; 

(viii)  Except  in  private  rooms,  each 
bed  must  have  ceiling  suspended 
curtains,  which  extend  around  the  bed 
to  provide  total  visual  privacy  in 
combination  with  adjacent  walls  and 
curtains; 

(ix)  Have  at  least  one  window  to  the 
outside;  and 

(x)  Have  a  floor  at  or  above  grade 
level. 

(2)  The  facility  management  must 
provide  each  resident  with — 

(i)  A  separate  bed  of  proper  size  and 
height  for  the  safety  of  the  resident; 

(ii)  A  clean,  comfortable  mattress; 

(iii)  Bedding  appropriate  to  the 
weather  and  climate;  and 

(iv)  Functional  fumitiu-e  appropriate 
to  the  resident's  needs,  and  individual 
closet  space  in  the  resident's  bedroom 
with  clothes  racks  and  shelves 
accessible  to  the  resident. 

(e)  Toilet  facilities.  Each  resident 
room  must  be  equipped  with  or  located 
near  toilet  and  bathing  facilities.  It  is 
recommended  that  public  toilet 
facilities  be  also  located  near  the 
resident's  dining  and  recreational  areas. 

(f)  Resident  call  system.  The  nurse's 
station  must  be  equipped  to  receive 
resident  calls  through  a  commiuiication 
system  from — 

(1)  Resident  rooms;  and 

(2)  Toilet  and  bathing  facilities. 

(g)  Dining  and  resident  activities.  The 
facility  management  must  provide  one 
or  more  rooms  designated  for  resident 
dining  and  activities.  These  rooms 
must — 

(1)  Be  well  lighted; 

(2)  Be  well  ventilated; 

(3)  Be  adequately  furnished;  and 

(4)  Have  sufficient  space  to 
accommodate  all  activities. 

(h)  Other  environmental  conditions. 
The  facility  management  must  provide  a 
safe,  functional,  sanitary,  and 
comfortable  environment  for  the 
residents,  staff  and  the  public.  The 
facility  must — 

(1)  Establish  procedures  to  ensure  that 
water  is  available  to  essential  areas 
when  there  is  a  loss  of  normal  water 
supply; 


(2)  Have  adequate  outside  ventilation 
by  means  of  windows,  or  mechanical 
ventilation,  or  a  combination  of  the  two; 

(3)  Equip  corridors  with  firmly 
secured  handrails  on  each  side;  and 

(4)  Malnteiin  an  effective  pest  control 
program  so  that  the  facility  is  free  of 
pests  and  rodents. 

(Authority:  38  U.S.C.  101,  501,  1710, 1741- 
1743) 

§  51 .21 0    Administration. 

A  facility  must  be  administered  in  a 
manner  that  enables  it  to  use  its 
resources  effectively  and  efficiently  to 
attain  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well  being  of  each 
resident. 

(a)  Governing  body.  (1)  The  State  must 
have  a  governing  body,  or  designated 
person  functioning  as  a  governing  body, 
that  is  legally  responsible  for 
establishing  and  implementing  policies 
regarding  the  management  and 
operation  of  the  facility;  and 

(2)  The  governing  body  or  State 
official  with  oversight  for  the  facility 
appoints  the  administrator  who  is — 

(i)  Licensed  by  the  State  where 
licensing  is  reouired;  and 

(ii)  Responsu)le  for  operation  and 
management  of  the  facility. 

(b)  Disclosure  of  State  agency  and 
individual  responsible  for  oversight  of 
facility.  The  State  must  give  written 
notice  to  the  Chief  Consultant, 
Geriatrics  and  Extended  Care  Strategic 
Healthcare  Group  (114),  VA 
Headquarters,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  at  the  time 
of  the  change,  if  any  of  the  foUowing 
change: 

(1)  The  State  agency  and  individual 
responsible  for  oversight  of  a  State  home 
facility; 

(2)  The  State  home  administrator;  and 

(3)  The  State  employee  responsible  for 
oversight  of  the  State  home  facility  if  a 
contractor  operates  the  State  home. 

(c)  Required  Information.  The  facility 
management  must  submit  the  following 
to  the  director  of  the  VA  medical  center 
of  jurisdiction  as  part  of  the  application 
for  recognition  and  thereafter  as  often  as 
necessary  to  be  ciurent  or  as  specified: 

(1)  The  copy  of  legal  and 
administrative  action  establishing  the 
State-operated  facility  [e.g.,  State  laws); 

(2)  Site  plan  of  facility  and 
surroimdings; 

(3)  Legal  title,  lease,  or  other 
document  establishing  right  to  occupy 
facility; 

(4)  Organizational  charts  and  the 
operational  plan  of  the  facility; 

(5)  The  number  of  the  staff  oy 
category  indicating  full-time,  part-time 
and  minority  designation  (annual  at 
time  of  survey); 


(6)  The  number  of  nursing  home 
patients  who  are  veterans  and  non- 
veterans,  the  number  of  veterans  who 
are  minorities  and  the  number  of  non- 
veterans  who  are  minorities  (annual  at 
time  of  survey); 

(7)  Annual  State  Fire  Marshall's 
report; 

(8)  Annual  certification  from  the 
responsible  State  Agency  showing 
compliance  with  Section  504  of  the 
Rehabilitation  Act  of  1973  (Public  Law 
93-112)  (VA  Form  10-0143 A  set  forth  at 
§  58.14  of  this  chapter); 

(9)  Annual  certification  for  Drug-Free 
Workplace  Act  of  1988  (VA  Form  10- 
0143  set  forth  at  §  58.15  of  this  chapter); 

(10)  Annual  certification  regarding 
lobbying  in  compliance  with  Public  Law 
101-121  (VA  Form  10-0144  set  forth  at 
§58.16  of  this  chapter);  and 

(11)  Annual  certification  of 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  as  incorporated  in 
Title  38  CFR  18.1-18.3  (VA  Form  10- 
0144A  located  at  §58.17  of  this 
chapter). 

(d)  Percentage  of  Veterans.  The 
percent  of  the  facility  residents  eligible 
for  VA  niu-sing  home  care  must  be  at 
least  75  percent  veterans  except  that  the 
veteran  percentage  need  only  be  more 
than  50  percent  if  the  facility  was 
constructed  or  renovated  solely  with 
State  funds.  All  non-veteran  residents 
must  be  spouses  of  veterans  or  parents 
all  of  whose  children  died  while  serving 
in  the  armed  forces  of  the  United  States. 

(e)  Management  Contract  Facility.  If  a 
facility  is  operated  by  an  entity 
contracting  with  the  State,  the  State 
must  assign  a  State  employee  to  monitor 
the  operations  of  the  facility  on  a  full- 
time  onsite  basis. 

(f)  Licensure.  The  facility  and  facility 
management  must  comply  with 
applicable  State  and  local  licensure 
laws. 

(g)  Staff  qualifications.  (1)  The  facility 
management  must  employ  on  a  full- 
time,  part-time  or  consultant  basis  those 
professionals  necessary  to  carry  out  the 
provisions  of  these  requirements. 

(2)  Professional  staff  must  be  licensed, 
certified,  or  registered  in  accordance 
with  applicable  State  laws. 

(h)  Use  of  outside  resources.  (1)  If  the 
facility  does  not  employ  a  qualified 
professional  person  to  furnish  a  specific 
service  to  be  provided  by  the  facility, 
the  facility  management  must  have  that 
service  furnished  to  residents  by  a 
person  or  agency  outside  the  facility 
under  a  vmtten  agreement  described  in 
paragraph  (h)(2)  of  this  section. 

(2)  Agreements  pertaining  to  services 
'furnished  by  outside  resources  must 
specify  in  writing  that  the  facility 
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management  ass  unes  responsibility 
for — 

(i)  Obtaining  s  jrvices  that  meet 
professional  star  dards  and  principles 
that  apply  to  professionals  providing 
services  in  such  a  facility;  and 

(ii)  The  timeliness  of  the  services. 

(i)  Medical  dufctor.  (1)  The  facility 
management  mu  st  designate  a  primary 
care  physician  t<  i  serve  as  medical 
director. 

(2)  The  medici  J  director  is 
responsible  for—  • 

(i)  Participatii  g  in  establishing 
policies,  procedures,  and  guidelines  to 
ensure  adequate  comprehensive 
services; 

(ii)  Directing  a  nd  coordinating 
medical  care  in  he  facility; 

(iii)  Helping  19  arrange  for  continuous 
physician  coverige  to  handle  medical 
emergencies; 

(iv)  Reviewinj  the  credentiaUng  and 
privileging  proc  jss; 

(v)  Participatipg  in  managing  the 
environment  byjreviewing  and 
evaluating  incident  reports  or 
summaries  of  incident  reports, 
identifying  hazajrds  to  health  and  safety, 
and  making  recommendations  to  the 
administrator;  and 

(vi)  Monitoring  employees'  health 
status  and  adviging  the  administrator  on 
employee-healtlk  policies. 

(j)  Credentialmg  and  Privileging. 
Credentialing  is  the  process  of 
obtaining,  verifring,  and  assessing  the 
qualifications  of  a  health  care 
practitioner,  which  may  include 
physicians,  podiatrists,  dentists, 
psychologists,  physician  assistants, 
nurse  practitioners,  licensed  muses  to 
provide  patient  care  services  in  or  for  a 
health  care  organization.  Privileging  is 
the  process  whe  reby  a  specific  scope 
and  content  of  |iatient  care  services  are 
authorized  for  a  health  care  practitioner 
by  the  facility  management,  based  on 
evaluation  of  the  individual's 
credentials  and  performance. 

(1)  The  facility  management  must 
uniformly  appl; '  credentialing  criteria  to 
licensed  practit  oners  applying  to 
provide  resider  t  care  or  treatment  under 
the  facility's  ca  e. 

(2)  The  facilii  y  management  must 
verify  and  unifi  irmly  apply  the 
followdng  core  1  :riteria:  ciurent 
licensure;  curre  nt  certification,  if 
applicable,  relevant  education,  training, 
and  experience ;  current  competence; 
and  a  statemen  that  the  individual  is 
able  to  perform  the  services  he  or  she  is 
applying  to  provide. 

(3)  The  facili  :y  management  must 
decide  whethei  to  authorize  the 
independent  pi  actitioner  to  provide 
resident  care  or  treatment,  and  each 
credentials  file  must  indicate  that  these 


criteria  are  imiformly  and  individually 
applied. 

14)  The  facility  management  must 
maintain  documentation  of  ciurent 
credentials  for  each  licensed 
independent  practitioner  practicing 
within  the  facility. 

(5)  When  reappointing  a  licensed 
independent  practitioner,  the  facility 
management  must  review  the 
individual's  record  of  experience. 

(6)  The  facility  management 
systematically  must  assess  whether 
individuals  with  clinical  privileges  act 
within  the  scope  of  privileges  granted. 

(k)  Required  training  of  nursing  aides. 
(1)  Nurse  aide  means  any  individual 
providing  nursing  or  nursing-related 
services  to  residents  in  a  facihty  who  is 
not  a  licensed  health  professional,  a 
registered  dietitian,  or  a  volunteer  who 
provide  such  services  without  pay. 

(2)  The  facility  management  must  not 
use  any  individual  working  in  the 
facility  as  a  nurse  aide  whether 
permanent  or  not  unless: 

(i)  That  individual  is  competent  to 
provide  nursing  and  nursing  related 
services;  and 

(ii)  That  individual  has  completed  a 
training  and  competency  evaluation 
program,  or  a  competency  evaluation 
program  approved  by  the  State. 

(3)  Registry  verification.  Before 
allowing  an  individueil  to  serve  as  a 
muse  aide,  facility  management  must 
receive  registry  verification  that  the 
individual  has  met  competency 
evaluation  requirements  imless  the 
individual  can  prove  that  he  or  she  has 
recently  successfully  completed  a 
training  and  competency  evaluation 
program  or  competency  evaluation 
program  approved  by  the  State  and  has 
not  yet  been  included  in  the  registry. 
Facilities  must  follow  up  to  ensure  that 
such  an  individual  actually  becomes 
registered. 

(4)  Multi-State  registry  verification. 
Before  allowing  an  individual  to  serve 
as  a  muse  aide,  facility  management 
must  seek  information  from  every  State 
registry  established  under  HHS 
regulations  at  42  CFR  483.156  which  the 
facility  believes  will  include 
information  on  the  individual. 

(5)  Required  retraining.  If,  since  an 
individual's  most  recent  completion  of 
a  training  and  competency  evaluation 
program,  there  has  been  a  continuous 
period  of  24  consecutive  months  during 
none  of  which  the  individual  provided 
musing  or  nursing-related  services  for 
monetary  compensation,  the  individual 
must  complete  a  new  training  and 
competency  evaluation  program  or  a 
new  competency  evaluation  program. 

(6)  Regular  in-service  education.  The 
facility  management  must  complete  a 


performance  review  of  every  nurse  aide 
at  least  once  every  12  months,  and  must 
provide  regular  in-service  education 
based  on  the  outcome  of  these  reviews. 
The  in-service  training  must — 
(i)  Be  sufficient  to  ensure  the 
continuing  competence  of  muse  aides, 
but  must  be  no  less  than  12  hours  per 
year; 

(ii)  Address  areas  of  weakness  as 
determined  in  muse  aides'  performance 
reviews  and  may  address  the  special 
needs  of  residents  as  determined  by  the 
facihty  staff;  and 

(iii)  For  muse  aides  providing 
services  to  individuals  with  cognitive 
impairments,  also  address  the  care  of 
the  cognitively  impaired. 

(1)  Proficiency  of  Nurse  aides.  The 
facility  management  mast  ensure  that 
nurse  aides  are  able  to  demonstrate 
competency  in  skills  and  techniques 
-necessary  to  care  for  residents'  needs,  as 
identified  through  resident  assessments, 
and  described  in  the  plan  of  care. 

(til)  Level  B  Requirement  Laboratory 
services.  (1)  The  facility  management 
must  provide  or  obtain  laboratory 
services  to  meet  the  needs  of  its 
residents.  The  facility  is  responsible  for 
the  quality  and  timeliness  of  the 
services. 

(i)  If  the  facility  provides  its  own 
laboratory  services,  the  services  must 
meet  all  applicable  certification 
standards,  statutes,  and  regulations  for 
laboratory  services. 

(ii)  If  the  facility  provides  blood  bank 
and  transfusion  services,  it  must  meet 
all  applicable  certification  standards, 
statutes,  and  regulations. 

(iii)  If  the  laboratory  chooses  to  refer 
specimens  for  testing  to  another 
laboratory,  the  referral  laboratory  must 
be  certified  in  the  appropriate 
specialities  and  subspecialties  of 
services  and  meet  certification 
standards,  statutes,  and  regulations, 
(iv)  The  laboratory  performing  the 
testing  must  have  a  current,  valid  CLIA 
number  (Clinical  Laboratory 
Improvement  Amendments  of  1988). 
The  facility  management  must  provide 
VA  siu^eyors  with  the  CLIA  munber 
and  a  copy  of  the  results  of  the  last  CLIA 
inspection. 

(v)  Such  services  must  be  available  to 
the  resident  seven  days  a  week,  24 
hoius  a  day. 
(2)  The  facility  management  must — 
(i)  Provide  or  obtain  laboratory 
services  only  when  ordered  by  th«3 
primary  physician; 

(ii)  Promptly  notify  the  primary 
physician  of  the  findings; 

(iii)  Assist  the  resident  in  making 
transportation  arrangements  to  and  from 
the  source  of  service,  if  the  resident 
needs  assistance;  and 
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(iv)  File  in  the  resident's  chnical 
record  laboratory  reports  that  are  dated 
and  contain  the  name  and  address  of  the 
testing  laboratory. 

(n)  Radiology  and  other  diagnostic 
services.  (1)  The  facility  management 
must  provide  or  obtain  radiology  and 
other  diagnostic  services  to  meet  the 
needs  of  its  residents.  The  facility  is 
responsible  for  the  quality  and 
timeliness  of  the  services. 

(i)  If  the  facility  provides  its  own 
diagnostic  services,  the  services  must 
meet  all  applicable  certification 
standards,  statutes,  and  regulations. 

(ii)  If  the  facility  does  not  provide  its 
owrn  diagnostic  services,  it  must  have  an 
agreement  to  obtain  these  services.  The 
services  must  meet  all  applicable 
certification  standards,  statutes,  and 
regulations. 

Tiii)  Radiologic  and  other  diagnostic 
services  must  be  available  24  hours  a 
day,  seven  days  a  week. 
(2)  The  facility  must — 
(i)  Provide  or  obtain  radiology  and 
other  diagnostic  services  when  ordered 
by  the  primary  physician; 

(ii)  Promptly  notify  the  primary 
physician  of  the  findings; 

(iii)  Assist  the  resident  in  making 
transportation  arrangements  to  and  fi-om 
the  source  of  service,  if  the  resident 
needs  assistance;  and 

(iv)  File  in  the  resident's  clinical 
record  signed  and  dated  reports  of  x-ray 
and  other  diagnostic  services. 

(o)  Clinical  records.  (1)  The  facility 
mcinagement  must  maintain  clinical 
records  on  each  resident  in  accordance 
with  accepted  professional  standards 
and  practices  that  are — 
(i)  Complete; 

(ii)  Accurately  documented; 
(iii)  Readily  accessible;  and 
(iv)  Systematically  organised. 

(2)  Clinical  records  must  be  retained 
for — 

(i)  The  period  of  time  required  by 
State  law;  or 

(ii)  Five  years  from  the  date  of 
discharge  when  there  is  no  requirement 
in  State  law. 

(3)  The  facility  management  must 
safeguard  clinical  record  information 
against  loss,  destruction,  or 
unauthorized  use; 

(4)  The  facility  management  must 
keep  confidential  all  information 
contained  in  the  resident's  records, 
regardless  of  the  form  or  storage  method 
of  the  records,  except  when  release  is 
required  by — 

(i)  Transfer  to  another  health  care 
institution; 

(ii)  Law; 

(iii)  Third  party  payment  contract; 

(iv)  The  resident  or; 

(v)  The  resident's  authorized  agent  or 
representative. 


(5)  The  clinical  record  must  contain — 

(i)  Sufficient  information  to  identify 
the  resident; 

(ii)  A  record  of  the  resident's 
assessments; 

(iii)  The  plan  of  care  and  services 
provided; 

(iv)  The  results  of  any  pre-admission 
screening  conducted  by  the  State;  and 

(v)  Progress  notes. 

(p)  Quality  assessment  and  assurance. 
(1)  Facility  management  must  maintain 
a  quality  assessment  and  assurance 
committee  consisting  of — 

(i)  The  director  of  musing  services; 

(ii)  A  primary  physician  design^ed 
by  the  facility;  and 

(iii)  At  least  3  other  members  of  the 
facility's  staff. 

(2)  The  quahty  assessment  and 
assurance  committee — 

(i)  Meets  at  least  quarterly  to  identify 
issues  with  respect  to  which  quality 
assessment  and  assiuance  activities  are 
necessary;  and 

(ii)  Develops  and  implements 
appropriate  plans  of  action  to  correct 
identified  quality  deficiencies;  and 

(3)  Identified  quality  deficiencies  are 
corrected  within  an  established  time 
period. 

(4)  The  VA  Under  Secretary  for  Health 
may  not  require  disclosure  of  the 
records  of  such  committee  unless  such 
disclosure  is  related  to  the  compliance 
with  requirements  of  this  section. 

(q)  Disaster  and  emergency 
preparedness.  (1)  The  facility 
management  must  have  detailed  written 
plans  and  procedures  to  meet  all 
potential  emergencies  and  disasters, 
such  as  fire,  severe  weather,  and 
missing  residents. 

(2)  The  facility  management  must 
train  all  employees  in  emergency 
procedures  when  they  begin  to  work  in 
the  facility,  periodically  review  the 
procediues  with  existing  staff,  and  carry 
out  unannoimced  staff  drills  using  those 
procedures. 

(r)  Transfer  agreement.  (1)  The  facility 
management  must  have  in  effect  a 
viTitten  transfer  agreement  with  one  or 
more  hospitals  that  reasonably  assures 
that— 

(i)  Residents  will  be  transferred  from 
the  nursing  home  to  the  hospital,  and 
ensured  of  timely  admission  to  the 
hospital  when  transfer  is  medically 
appropriate  as  determined  by  the 
primary  physician;  and 

(ii)  Medical  and  other  information 
needed  for  care  and  treatment  of 
residents,  and,  when  the  transferring 
facility  deems  it  appropriate,  for 
determining  whether  such  residents  can 
be  adequately  cared  for  in  a  less 
expensive  setting  than  either  the 
niu'sing  home  or  the  hospital,  will  be 
exchanged  between  the  institutions. 


(2)  The  facility  is  considered  to  have 
a  transfer  agreement  in  effect  if  the 
facility  has  an  agreement  with  a  hospital 
sufficiently  close  to  the  facility  to  make 
transfer  feasible. 

(s)  Compliance  with  Federal,  State, 
and  local  laws  and  professional 
standards.  The  facility  management 
must  operate  and  provide  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws,  regulations,  and 
codes,  and  with  accepted  professional 
standards  and  principles  that  apply  to 
professionals  providing  services  in  such 
a  facility.  This  includes  the  Single  Audit 
Act  of  1984  (Title  31,  Section  7501  et 
seq.)  and  the  Cash  Management 
Improvement  Acts  of  1990  and  1992 
(Public  Laws  101-453  and  102-589,  see 
31  use  3335,  3718,  3720A,  6501,  6503) 

(t)  Relationship  to  other  Federal 
regulations.  In  addition  to  compliance 
with  the  regulations  set  forth  in  this 
subpart,  facilities  are  obliged  to  meet  the 
applicable  provisions  of  other  Federal 
laws  and  regulations,  including  but  not 
limited  to  those  pertaining  to 
nondiscrimination  on  the  basis  of  race, 
color,  national  origin,  handicap,  or  age 
(38  CFR  part  18);  protection  of  human 
subjects  of  research  (45  CFR  part  46), 
section  504  of  the  Rehabilitation  Act  of 
1993,  Pubhc  Law  93-112;  Drug-Free 
Workplace  Act  of  1988,  38  CFR  part  44, 
section  44.100  through  44.420;  section 
319  of  Public  Law  101-121;  Title  VI  of 
the  Civil  Rights  Act  of  1964,  38  CFR 
18.1-18.3.  Although  these  regulations 
are  not  in  themselves  considered 
requirements  under  this  part,  their 
violation  may  result  in  the  termination 
or  suspension  of,  or  the  refusal  to  grant 
or  continue  payment  with  Federal 
funds. 

(u)  Intermingling.  A  building  housing 
a  facility  recognized  as  a  State  home  for 
providing  nursing  home  care  may  only 
provide  nursing  home  care  in  the  areas 
of  the  building  recognized  as  a  State 
home  for  providing  nursing  home  care. 

(v)  VA  Management  of  State  Veterans 
Homes.  Except  as  specifically  provided 
by  statute  or  regulations.  VA  employees 
have  no  authority  regarding  the 
management  or  control  of  State  homes 
providing  nursing  home  care. 

(Authority:  38  U.S.C.  101,  501.  1710.  1741- 
1743,  8135) 

11.  Part  58  is  added  to  read  as  follows: 
PART  58— PORMS 

Sec. 

58.10  VA  Form  10-3567— State  Home 
Inspection:  Staffing  Profile. 

58.11  VA  Form  lft-5588— State  Home 
Report  and  Statement  of  Federal  Aid 
Claimed. 
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58.12  VA  Form    0-lOEZ— Application  for 
Health  Benefits 

58.13  V A  Form 
Program  App 
Medical  Certi 

58.14  VA  Form 
Assurance  of 
504ofTheR^ab 


0-lOSH— State  Home 
ication  for  Veteran  Care — 
Ication. 

0-0143A — Statement  of 
Dompliance  with  Section 
ilitation  Actof  1973. 


58.15  VA  Form  10-0143— Department  of 
Veterans  Affairs  Certification  Regarding 
Drug-Free  Workplace  Requirements  for 
Grantees  Other  Than  Individuals. 

58.16  VA  Form  10-0144 — Certification 
Regarding  Lobbying. 


58.17     VA  Form  10-0144A — Statement  of 
Assurance  of  Compliance  with  Equal 
Opportunity  Laws. 

Authority:  38  U.S.C.  101,  501, 1710, 1741- 
1743. 
BILUNG  CODE  8320-01-C 
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§58.10    VA  Form  10-3567— State  Home  Inspection  Staffing  Profile. 


OMB/WnwaOMo  2900-01»0 


1   ^^  D^-p'tm^cnl   .(  \'f'.fi;-r.<  Ahj'b 

STATE  HOME  INSPECTION             | 

NAME  OF  HOME 

DATE  OF  INSPECTION 

PARTI 

TOTAL  FACIUTY 

HOSPITAL 

NHC 

DOM 

OPERATING  BEDS 

AUTHORIZED  APPROVALS 

PATIENT  CENSUS 

POSITIONS  AUTHORIZED 

STAFF  AVAILABLE 

■■ 

PART  II  -  STAFF 

TOTAL  FACIUTY 

HOSPITAL 

NHC 

DOM 

PHYSICIANS: 

PHYSICIANS  ASSISTAhJTS 

DENTISTS 

SOCIAL  WORK:  MSW 

BSW 

SOCIAL  WORK  ASSISTANT 

PHARMACY:  REG.  pharmacist 

DIETETICS:  REG.  DIETITIAN 

FOOD  SUPERVISOR 

DIETARY  ASSISTANTS 

NURSING: 

NURSING  ADM./SUP. 

DIRECT  CARE:  CEftT. 
N.P./C.N.S 

R.N. 

L.P.NA.V.N. 

N.A. 

REHABILITATION  THERAPY 

REG.  P.T7P.T.  AIDES 

REG.  O.T./O.T.  AIDES 

MENTAL  HEALTH:  PSYCHOLOGIST 

PSYCHIATRIST 

PSYCHIATRIC  SOCIAL 

WORKFR 

COUNSELOR 

SPEECH  AND  AUDIOLOGY 

OPHTHALMOLOGY/OPTOMETRY 

PODIATRY 

RADIOLOGY/LABORATORY 

' 

RECREATION/ACTIVITIES 

DIRECTOR 

ASSISTANTS 

VOLUNTEERS 

CHAPLAIN 

ADMINISTRATION 

ENGINEERING 

MAINTENANCE/HOUSEKEEPING 

MEDICAL  RECORDS 

1 

OTHER  (Specify) 
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NAME  OF  HOME 


PART  in 


SHIFT 


DATE  OF  INSPECTION 


NURSING  SERVICE  STAFFING  PATTERN 

(Four  Week  Average) 


HOSPITAL  (Average  hours  Hosp. 


DAY 


EVENING 


NIGHT 


VAFORM 
MAY19N(RS) 


SUNDAY 


RN 


LPN 


NA 


MONDAY 


RN 


LPN 


NA 


TUESDAY 


RN 


LPN 


NA 


WEDNESDAY 


RN 


LPN 


NA 


THURSDAY 


RN 


LPN 


NA 


FRIDAY 


RN 


LPN 


NA 


SATURDAY 


RN 


LPN 


NA 


PARXrV 

NURSING  HOME  (Average  hours  NHC                       ) 

n 

SUNDAY 

MONDAY 

TUESDAY 

WEDNESDAY 

THURSDAY 

FRIDAY 

SATURDAY      | 

SHIFT 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

DAY 

1 

EVENING 

NIGHT 

PARTY 

nOMiC"  lARY  (Avttrage  hours  Dom.                          ) 

SUNDAY 

MONDAY        1 

TUESDAY 

WEDNESDAY 

THURSDAY      ] 

FRIDAY 

SATURDAY     | 

SHIFT 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

RN 

LPN 

NA 

DAY 

EVENIN< 

a 

NIGHT 
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NAME  OF  HOME 


DATE  OF  INSPECTION 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information 
collection  is  in  accordance  with  the  clearance  requirements  of  section  3507  of  the 
Paperwork  Reduction  Act  of  1995.  We  may  not  conduct  or  sponsor,  and  you  are  not 
required  to  respond  to,  a  collection  of  information  unless  it  displays  a  valid  OMB  number. 
We  anticipate  that  the  time  expended  by  all  individuals  who  must  complete  this  form  will 
average  30  minutes.  This  includes  the  time  it  will  take  to  read  instructions,  gather  the 
necessary  facts  and  fill  out  the  form. 


VAFORM 
MAY  19M  (RS) 


10-3567 
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§  58.1 1    VA  Forni  1 0-5588— State  Home  Report  and  Statement  of  Federal  Aid  Claimed. 


0MB  Approval  No.  2900-0160 
Estimated  Burden:  Ave.  30  min. 


STATE  HOME  REPORT  AND  STATEMENT  OF  FEDERAL  AID  CLAIMED 


TO 


V/  FAOUTY 


PAY  TO 


UNE 
NO. 


1 


TC  TAL  VETERAN  RESIDENTS  REMAINING  AT 
E^  0  OF  PRIOR  MONTH 


10 


11 


12 


FROM 


NAME  AND  ADDRESS  OF  STATE  HOME 


ITEM 


ajNS 


LOSSES 


ADMISSIONS  (Change  of  status) 


ADMISSIONS  (Other) 


RETURNS  FROM  LEAVE  OF  ABSENCE 
OF  MORE  THAN  96  HOURS 


DISCHARGES  (Change  of  status) 


DISCHARGES  (Other) 


DEATHS 


LEAVES  OF  ABSENCE 
OF  MORE  THAN  96  HOURS 


TC  iTAL  VETERAN  RESIDENTS 

Rl  MAINING  AT  END  OF  THE  MONTH 


DOMiCIUARY 
(A) 


homI  care 

(B) 


FOR  UOHTH  ENDINQ 


HOSPITAL 
(C) 


TC  ITAL  VETERAN  DAYS  OF  CARE  FURNISHED 


F(  MALE  VETERAN  RESIDENTS 

Rl  ;MAINING  at  end  of  THE  MONTH 


NON-VETERAN  RESIDENTS  REMAINING 
AT  END  OF  THE  MOITH 


UNC 
NO. 

13 


14 


15 


16 


17 


H^^^^- 


(D) 


ARE 


MOMTHLY  STATFMFMT  OF  ACCOUNT 


FEDCRAL  AID  CLAIMED  UNDER 
ieC.1741,  TTTLE  38.  U.S.C..  AS  AMENDED 


D<>MiaLIARY  CARE 


IQ  HOME  CARE 


ALCARE 


T  DAV  HEALTH  CARE 


DAYS  Of  CARE 
(J) 


AVERAGE  DAILY 

CENSUS 

(K) 


TOTAL  PER 

DIEM  COST 

(L) 


PER  DIEM 
CLAIMED 

(M) 


TOTAL 

AMOUNT  CLAIMED 

(N) 


TOTAL  AMOUNT  CLAIMED 


FOR  DEPARTMENT  OF  VETERAW3  AFFAIR  USE  OMLY 


S«rvfc««  authoruwl  under  provision*  ol  Sac 

17«,  '1742  inr  174a  TM*  as.  use.  twv*  baan  randBWd  in  ttw 
qotnaVoM^ad  and  paymait  la  racamnandKlaxBapi  as  <o«aw«: 


a 


SIGNATURe  ANO  TTTLE  OF  STATS  HOME  COOROMATOII 


DATE 


ACCOUNTtm  CSniFtCATION  •  MJDir  BLOCK 


AMOUMTOUe 


DATE 


VOUCHER  AUorroR 


VA  FORM 


SEP  1 996  (AS)    10-5588 
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'^^   Dep.irtnient  of 


STATE  HOME  REPORT  AND  STATEMENT  OF  FEDERAL  AID  CLAIMED 


I  certify  that  this  report  is  correct,  that  all  residents  included  in  the  report  were 
physically  present  during  the  period  for  which  Federal  aid  is  claimed,  except  for 
authorized  absences  of  96  hours  or  less,  and  that  facility  management  has  complied 
with  all  provisions  of  Title  VI,  PubUc  Law  88-352,  entitled  Civil  Rights  Act  of 


TOTAL  STATE  OPERATING  BEDS  AT  END  OF  THE  MONTH 


OOMICIUARY  CARE 


NURSING  HOME  CARE 


HOSPITAL  CARE 


ADULT  DAY  HEALTH  CARE 


BED  CAPACITY  APPROVED  BY  VA 


DOMICIUARY  CARE 


NURSING  HOME  CARE 


HOSPITAL  CARE 


SIGNATURE  OF  STATE  HOME  ADMINISTRATOR 


SIGNATURE  OF  STATE  EMPLOYEE  WHEN  APPLICABLE 


ADULT  DAY  HEALTH  CARE 


DATE 


DATE 


REMARKS 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information 
collection  is  in  accordance  with  the  clearance  requirements  of  section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  We  may  not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays  a  valid  0MB  number.  We  anticipate  that  the  time 
expended  by  all  individuals  who  must  complete  this  form  will  average  30  minutes.  This 
includes  the  time  it  will  take  to  read  instructions,  gather  the  necessary  facts  and  fill  out  the  form. 


VAFORM  ^n  CCOQ 

SEP  1998  (RS)     1  U-0500 
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10-1 OEZ— Application  for  Health  Benefits 


out  tpvio^KI  No   230O0C9 


APPLICATION  FOR  HEALTH  BENEFITS 


D      Mt*lJT 
tB    IF  APnviN^ 


StCnOW  I  -  GENEWAL  WFORMATIOW 


NCFITISI  APniEO  FOR    lyax  mty  c/wc*  mart  IKtit  anti 
N  SJBViCtS  I I     NURSING  HOME 


D 


DOMICILIARY 


D 


n 


ENROLLMENT 


FOB  HEALTH  SERVICES.  WHICH  VA  MEDICAL  CENTER  0«  OUTPATIENT  CLINIC  00  YOU  PREFER 


2   VETERANS 


lAME  \Lui.  fni.  mill 


i.  SOCIAL  Sf  CI  niTY  NUMKR 


»A    CURRENT  I  AH.ING  AOORfSS  iSlrwll 


12    CURRENT 


I  (ARlTAi.  STATUS  iCntck  onel 


1  JA    LAST  BA  iNCm  Of  SERVICE 


14   CIRCLE 


'  ES  OR  NO 


I  U  A  CORMER  PB'SI'.E'  C=   •■■'° 


S        00  yC  U  HAVE  A  VA  SERVICE  CONNECTED  HATNG 


ei    'F  YES 


I  lU  RECEIVING  A  VA  PENSION 


I  lU  RETIRED  FROM  TMf  MIL'TARV 


■  DUR  RETIREMENT  The  RESULT  OF  A  D'SAB:.  Tv 


'OU  REGULARLY  RE'  "ED      ;20  -  «'i  ■ 


rOU  EXPOSED  TO  yOxiNS  'N  ^'•^i  GOLF  \,ap 


.-.ERI    YOU  EXPOSED  TO  AGENT  ORANGE 


lOU  EXPOSED  TO  RADIATION 


ISA    VETERA  i- 
STATUS  IcKtt  » 


If  emdloved  or  retired, 
compi  !te  Item  15B 


ISA    SPOuSI 
STATUS  It 


If 

compi 


20A     NAME 


21    I  DES» 
THE  TIME 


D 


VAFORM 


S   CLAIM  NUMBER 


3    OTHER  NAMES  USED 


7    DATE  Of  BIRTH  (mm,  iWvyyy) 


M    CITY 


10   HOME  TELEPHONE  NUMBER 


4   GENDER  IChKt  onti 

Dm      Df 


8  RELIGION 


9C-  STATE 


1 1    WORK  TELEPHONE  NUMBER 


D 


D 


NEVER  MARRIED 


D 


SEPARATED 


D" 


D 


a 


UNKNOWN 


13B    LAST  ENTRY  DATE 


13C    LAST  DISCHARGE  DATE 


1  3D    DISCHARGE  TYPE 


13e    MlLtTARV  SERVICE  NUMBER 


YES 


YES 


NO 


NO 


WHAT  IS  YOUR  RATED  PERCENTAGE 


YES 


YES 


YES 


YES 


YES 


YES 


YES 


NO 


NO 


NO 


NO 


NO 


NO 


S  EMPLOYMENT 


LJ    NOT  EMPLOYED 
U    EMPLOvED 
U     RETIRED 


/  / 

Date  of  retirement 


S  EMPLOYMENT 

one! 


employed  or  retired, 
te  Item  16B 


U    NOT  EMPLOYED 

D    EMPLOYED 

n     RETIRED 


/  / 

Date  of  retirement 


H         00  Y0-_  HAVE  A  VIC'I-''  DENTAL    'IJURY 


1        DO  vou  "AVE  A  SPINA.  CORD  INJURY 


J        ARE  YOU  ELIGIBLE  FOR    MEDICAID 


n        ARE   -OU  ENROLLED  , -I  veOlCAflE  HOSPITAL  iNSuRA'iCE  'il- i      YES  NO 


YES 


YES 


YES 


NO 


NO 


XI      EFFECTIVE  DA'E 


ARE  VOU  ENROLLED  iM  VEDICARE  HOSPITAL  :NSuRA^JCE  =i^T  3      YES 


NO 


Ll       EFFECY'VE  OA-E 


M       MEDICARE  Claim  NLf.'BEP 


N         NAME  EXACTLY  AS  'T  APPEARS  ON  YQOR  MEDICARE  CA«: 


1%B   COMPANY  NAME    ADDRESS  AND  TELEPHONE  NUMBER 


168   COMPANY  NAME    ADDRESS  AND  TELEPHONE  NUMBER 


1  7A    VETERA  <S  HEALTH  INSURANCE  COMPANY 


1  7B    NAME  0  ■  POLICY  HOLDER 


170   GROUP   CODE 


ISA    SPOUSE'S  HEALTH  INSURANCE  COMPANY 


188    NAME  OF  POLICY  hOlCER 


18C    POLICY  NUMBER 


kOORESS  AND  RELATIONSHIP  OF  NEXT  OF  x.r 


»OORESS  AND  RElATONShiP  OF  EMERGENCY  CONTACT 


•3D  GROUP  CODE 


SB    NEX*  OF  XINS  HOME  TELEPHONE  NUMSER 
i 1 


19C    NEX-  OF  XIN'S  -.VORK  TELEPhO'.E  N'_MEE0 


1 


;CB    EMERGENCY  CONYACTS  HOME  TELEPHONE  NUMBER 
(  } . 


20C    EMERGENCY  CONTACTS  WORK  TE.EPhONE  NUMBER 
(  ) 


01 


»TE  THE  FOLLOWING  INDIVIDUAL  TO  RECEIVE  POSSESSION  OF  ALL  MY  PERSONAL  PROPERTY  LEFT  ON  PREMISES  UNDER  VA  CONTROL  AFTER  My  DEPARTURE  OR    AT 
MY  DEATH    iciwct  onti    imt  ion  not  camMuM  <  •«  or  inmlm  of  no*./ 


EMERGENCY  CONTACT 


Q     NEXT  OF  XIN 


22A    IS  NEEfc  FOR  CARE  DUE  TO    ON  The  JOB  INJURY    !Chei:li  onei 
ES  U    NO 


228    IS  NEED  FOR  CARE  DUE  TO  ACCIDENT    iChrck  or>el 
□    YES  D    NO 


0-1  OEZ 
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APPLICATION  FOR  HEALTH  BENEFITS,  Continued 


VETERAN  S  HAUl 


SOCIAL  SECU«IT»  MUMSTK 


SECTION  II  -  FINANCIAL  ASSESSMENT 


1    SPOUSE  S  NAME  ;iJ.t/.  f»si    Ml, 


MA  •  DEPENDENT  INFORMATION  fUsm  •  *momrmf  Mhmmt  for  mddhionml  dmomndmntal 


3    SPOUSE'S  SCClA-  SEC'JBI-' 


2    CHILD'S  NAME  limi.  fnt.  M» 


J    SPOUSE'S  DATE    Of  BIRTH    imm  oil  ,,y,i 


6   SPOUSE'S  ADDRESS  'Sireri.  Ou.  Sine.  ZIP  I 


e    SPOUSES  TELEP-ONE  HUtfii- 


10   DATE  0^  MARRIAGE  immrta  ,vfrl 


12    IF  VOUR  SPOUSE  OR  OEPENSSST  CHILD  DID  NOT  LIVE  WITH  VOU  LAST  VEAH. 
ENTER        The  amount  VOU  CJ'.'HiBUTED  TO  THEIR  SUPPORT 
SPOUSE      $ Child      $ 


14    WAS    CHILD  PERMANENTLY  AND  TOTAUY  DISABLED  BEFORE  THE  AGE  OF  18> 
D    YES  D    NO 


S    Ch  lO  S  DATE  Ot  SiRTM  mimrftf  , 


7    CHILD'S  SOCIAL  SECURITY  NUMBER 


9    CHILD'S  RELATiO'jShiR  TO  -OU  iCircicanf 

Son  Daughter 


Stepson 


Stepdaughter 


1 1    DATE  CHILD  BECAME  »OlyR  DEPENDEN'' 


13    EXPENSES  PAin  «v  >-1i  ,l>  nfPtur^PKJ  i-mi.  ncna  rn,.  cr.c    VOCATIONAL 
REHABILITATION  OR  TRiitjifjG  iiuilnn   Uiioti    mstfiils   eu-  ' 

$ 


15    IF  CHILD  IS  BETWEEN  18  AND  23  YEARS  OF  AGE    OlO  CHILD  ATTEND  SCHOOL  LAST 
CALENDAR  YEAR>  ■— i  , — , 

1—1    YES  □    NO 


IIB  •  FINANCIAL  DISCLOSURE 


You  are  not  required  to  provide  the  financial  information  in  this  Section.  However,  current  law  may  require  VA  to  consider  your 
household  financial  situation  to  determine  your  elieibilitv  for  enrollment  andor  cost-free  care  of  vour  nonservice-conneaed  (NSC) 
conditions.  If  you  are  Co  SC  noncompensable  or  fJSC  (and  are  not  an  Ex-POW,  WWI  veteran  or  VA  pensioner)  and  your  annual 
household  income  (or  combined  income  and  net  worth)  exceeds  the  established  threshold,  vou  must  aaree  to  pay  VA  co-pavments  for 
care  of  your  NSC  conditions  to  be  eligible  for  enrollment.  See  Section  III  -  Consent  and  Signature. 

DVES,  I  WILL  PROVIDE  SPECIFIC  INCOME  AND/OR  ASSET  INFORMATION  TO  HAVE  ELIGIBILITY  FOR  CARE  DETERMINED. Co^npteW  all 
sections  below  that  apply  to  you  with  last  calendar  year's  information.    Sign  and  date  the  application 

D  NO.  I  DO  NOT  WISH  TO  PROVIDE  MY  DETAILED  FINANCIAL  INFORMATION  /  understand  I  will  be  assigned  the  appropriate  enrollment 
priority  based  on  nondisclosure  of  my  financial  information.  By  checking  NO  and  signing  below.  I  am  agreeing  to  pay  the  applicable  VA 
co-payment.  Sign  and  date  the  application. 


lie  -  PREVIOUS  CALENDAR  YEAR  GROSS  ANNUAL  INCOME  OF  VETERAN.  SPOUSE  AND  DEPENDENT  CHILDREN 


1,  WHAT  WAS  YOUR  GROSS  A'.'.^AL  INCOME  FROM  EMPLOYMENT  Iwtges. 
l>or>utes.  lips,  etc.l     AS  WELL  AS   ".COME  FROM  YOUR  FARM.  RANCH.  PROPERTY 
OR  BUSINESS 


2    LIST  0'''^ER    NCCME  tMCL**":    SocftI  Secuntr.  compensation,  pennon, 
interest.  (itvKleniJsi   EMclude  weliaie 


VETERAN 


SPOUSE 


CHILDREN 


3   WAS  INCOME   FROM  ''O'jP  =i=M   RANCH.  PROPERTY  OB  BUSINESS  III  yes.  leier  to  luge  2   Section  lie  of  txe  .nstruciions  . 
D   YES  D  NO 


IID  •  DEDUCTIBLE  EXPENSES 


1     NON-REIMBURSED  MEDICAL  EXPENSES  PAID  BY  YOU  OR  YOUR  SPOUSE   (paymtnts  for  doctors,   dentists,   drugs.   Medicare, 
health  insurance,  hospital  and  nursing  home! 


2     AMOUNT   YOU   PAID   LAST   CALENDAR   YEAR   FOR   FUNERAL   AND   BURIAL   EXPENSES   FOR   YQuR   DECEASED   SPOUSE   OR 
DEPENDENT  CHILD  (Also  enter  spouse  or  child's  information  m  Section  IIAl 


3    AMOUNT  YOU  PAID  LAST  CALENDAR  YEAR  FOR  YOLIR  COLLEGE  OR  VOCATIONAL  EDUCATIONAL  EXPENSES  (tuition,  boolts 
fees,  materials,  etc.l      00  NOT  LIST  YOUR  OEPeNDCNTS'  EDUCA  TIONAL  EXPENSES. 


IIE  -  MET  WORTH 


1     CASH.   AMOU\"  IN  BAN^  ACCOUNTS  (Checking  and  savings  accounts,   certificates  of  deposit, 
individual  retirement  accounts   etc  I 


VETERAN 


SPOUSE 


2    MARKET  VALUE  OF  LAND  AND  BUILDINGS  MINiic;  MORTGAGES  AND  LIENS.    On  nnt  rmmi  yni.r 
primary  hnmsi     Include  value  of  farm,  ranch,  or  business  assets 


3     STOCKS   AND   BONDS   ^ 
MIMJS  THE  AMOUNT  YQU  C. 


Q   VALUE   OF   OTHER   PROPERTY   OR   ASSETS   (art.    rare  coins,    etc  i 
a  ON  THESE  ITEMS     Exclude  household  effects  and  family  vehicles 


SECTION  III  -  CONSENT  AND  SIGNATURE 


CO-PAY!V1ENT  NOTICE:  If  you  are  a  Co  service-connected  noncompensable  or  a  nonservice-connected  veteran  (and  are  not  an 
Ex-POW.  \V  Wl  veteran  or  VA  pensioner)  ami  your  household  income  (or  combined  Income  and  net  wonh)  exceeds  the  established 
threshold.  \ou  may  be  eligible  for  enrollment  only  if  you  agree  to  pay  VA  co-pa>ments  for  treatment  of  your  NSC  conditions.  B> 
signing  this  application  >ou  are  agreeing  to  pay  the  applicable  VA  co-payment  if  required  b>  law 


SIGN  HERE 


I  CERTIPr  THE  roilEeOMC  STATEMENT(S)  ARE  TRUE  AMD  COMECT  TO  THE  BEST  Of  MY  KMOWLEDOE  AND  AMUTV. 

ISignature  of  applicant  or  applicant's  representative! 


DATE  Imm/dd/yyyyl 


THE  LAW  PROVIDES  SEVERE  PENALTIES  FOR  WILLFUL  SUBMISSION  OF  FALSE  INFORMATION. 

r'l??.  10-10EZ  PAGE  2 
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1 0-1 OSH— State  Home  Program  Application  for  Veteran  Care  Medical  Certification. 


OMB  Approval  No.  2900-0160 


STATE  HOME  PROGRAM  APPUCATION  FOR  VETERAN  CARE 
MEDICAL  CERTIFICATION 


STATE  HOME 


FACILITY 


RESIDENTS  ^  AME  (Last  first  Ukkte  ) 


RESIDENTS  S  TREET  ADDRESS 


CITY,  STATE  i  NO  ZIP  CODE 


HBOHT 


NECK 


RECTAL 


NEimOLOGICA: 


PART  I  -  ADMINISTRATIVE 


DATE  ADMITTED 


GENDER 
M 


SOCIAL  SECURITY  NUMBER 


AGE 


DATE  OF  BIRTH 


ADVANCED  MEDICAL  DIRECTIVE 
NO  YES 


PART  II  -  HISTORY  AND  PHYSICAL  (Use  smpantm  ahe»t  H  necessary) 


wERurr 


TEMP 


PULSE 


DATE: 


RESULTS 


HEAD/EYESCAWNOSE  AND  THROAT 


CARDIOPULMONARY 


GENrrOURMARV 


EXTREMmES 


ALLERGY/DRUO  SENSmVTTY 


CBC 


DATE: 


RESULTS 


DATE 


ALBUMEN 


SUGAR 


ACETONE 


CHECK  ALL  BOXES  THAT  APPLY  OR  CIRCLE  NA 


IS  THERE  A  OtAGNOSIS  OF  MENTAL  ILLNESS 


YES 


NO 


IS  THERE  ANY  PRESSING  EVIDENCE  OF  MENTAL  ILLNESS  SUCH  AS: 
SCHIZC^^RENIA  PARANOIA 

MOOO  IWINGS  SOMATOFORM  DISORDER 


HAS  RESIDENT  RECEIVED  MENTAL 
SERVICES  WITHIN  THE  PAST  2  YEARS 


YES 


NO 


IS  CLIENT  A  DANGER  TO  SELF  OR  OTHERS 


YES 


NO 


OTHER  PSYCHOTIC  OR  MENTAL  DISORDERS  LEADING  TO  CHRONIC  DISABILITY 
PANIC  OR  SEVERE  ANXIETY  DISORDER  PERSONALITY  DISORDER 


PAN 
CONTINUOUS 


TUBE  FEEDING 

OSTOMY 

TRACHOSTOMY 


DECUBITUS  ULCERS 
DRAINING  WOUND 
WOUND  CULTURED 


FOLEY  CATHETER 

TEMPORARY 
PERMANENT 


PRIMARY  DIAGNOSIS 


TERTIARY  DIAQNOSIS 


SKILLED  NURSING  HOME  CARE 


DOMICILIARY  CARE 


ADULT  DAY  HEALTH  CARE 


MEDICATION  jfiD  TREATMENT  ORDERS  ON  ADMISSION.  CONTINUE  ON  SEPARATE  SHEET  IF  NECESSARY 


PRINTED  OR  1  VPED  NAME  OF  PRIMARY  PHYSICIAN  ASSIGNED 


VAFORM 
JUL  1996 


SIGNATURE  OF  PRIMARY  PHYSICIAN  ASSIGNED 


10-1  OSH 


PAGE1 


Federal  Register / Vol.  65.  No.  4 / Thtirsday,  January  6,  2000 /Rules  and  Regulations  991 


STATE  HOME  PROGRAM  APPUCAT10N  FOR  VETERAN  CARE  -  MEDICAL  CERTIFICATION.  CONTINUED 

^CMTiellA»JFTlT_^^ ■ — ■ 1 '  — •■■»»»»^ 


RESIDENTS  NAME  {Last,  First.  MkkHe) 


SOCIAL  SECURfTY  NUMBER 


COMMUNICATION 


HEARING 


TRANSFER 


ENDURANCE 


TIOLETING 


DRESSING 


BLADDER 
CONTROL 


SKIN 
CONDITION 


EVALUATION  (Circle  approprirte  number  in  each  category) 


1 .  Transmits  messages/receives  infomiation 

2.  Limited  ability 

3.  Nearly  or  totally  unable 


I.Good 

2.  Hearing  slightly  impaired. 

3.  Limited  hearing  (e.g.-  must  speak  loudly) 

4.  Virtually/completely  deaf 


1.  No  assistance 

2.  Equipment  or>ly 
3.Supervisiortonly 

4.  Requires  human  transfer  w/wo  equipntent 

5.  Bedfast 


SPEECH 


1  Speaks  dearly  with  ott>ers  of  same  language 

2.  Limited  atxMy 

3.  Unable  to  speak  dearly  or  not  at  all 


SIGHT 


1.  Tolerates  distances  (250  feet  sustained  activity) 

2.  Needs  intermittent  rest 

3.  Rarely  tolerates  short  activities 

4.  No  tolerance 


1 .  No  assistance 

2.  Assistance  to  and  from  A.  Bamroom 

and  transfer  B.  Bedside 

3.  Total  assistance  induding  commode 

personal  hygiene,  c  Bedpan 

help  with  domes 


1.  Dresses  self 

2.  Minor  assistance 

3.  Needs  help  to  complete  dressing 
4.Has  to  be  dressed 


1.  Continent 

2.  Rarely  incontinent 

3.  Occasional  -  or)ce/week  or  less 

4.  Frequent  -  up  to  once  a  day 
5. Total  incontlnerx^e 

6.  Catheter,  indwelling 


1.  Intact 

2.  Dry/Fragile 

3.  Irritations  (Rash) 

4.  Open  wound 

5.  Decubitus 


Number  _ 
Stage 


SIGNATURE  OF  REGISTERED  NURSE  OR  REFERRING  PHYSICIAN 


AMBULATION 


MENTAL  AND 
BEHAVIOR  STATUS 


BATHING 


FEEDING 


BOWEL 
CONTROL 


WHEEL  CHAIR 
USE 


t.Good 

2  Vision  adequate  -  Unable  to  read/see  details 

3  Vision  limited  -  Gross  olxecl  differentiation 

4  Blind 


1  .IrxJeperKlence  w/wo  assistive  device 

2.  Walks  with  supervision 

3. Walks  with  continuous  human  support 

4. Bed  to  chair  (total  help) 

5.  Bedfast 


1.  Alert 

2.  Confused 

3.  Disoriented 
4.Cor;^atose 


5. Agreeable 
6.  Disruptive 
7.Apatf>etic 
S.Weil  motivated 


1.  hk>  assistance 

2  Superviston  onty 

3  Assistance 
4.  Is  bathed 


A.Tii) 

B.  Shower 

C.Spongebath 


1 .  No  assistance 

2.Mir>or  assistance,  needs  tray  set  up  only 

3.  Help  feedirra/encouraging 

4  Is  fed 


1.  Continent 

2  Rarely  incontinent 

3.  Occasional  ■  once/week  or  less 

4.  Frequent,  -  up  to  orx»  a  day 

5.  Total  irK»ntinerx» 

6.  Ostomy 


1  lndef>enderK« 

2  Assistance  in  difficult  maneuvering 
3.  Wheels  a  few  feet 

4.Unable    to  use  Q  NA 


DATE 


PHYSICAL  THERAPY  (To  be  completed  by  Physical  Therapist  or  Refemng  Physician 


D 


NEW  REFERRAL 


D 


CONTINUATION  OF  THERAPY 


SENSATION  IMPAIRED 
D     YES      D     NO 


RESTRICT  ACnvPTY 
D     YES      D     NO 


PRECAUTIONS 
D    CARDIAC 


□      (OT>HER  Sptdtf) 


TREATMENT  GOALS:    Q    active  Q    coordinating  activities       [|]    Fua  weight  bearing 

LI      STRETCHING  Q      ACTIVE  ASSISTIVE  Q      NON-WEIGHT  BEARING  Q      PROGRESS  BED  TO  WHEELCHAW 

I— I      PASSIVE  ROM  n      PROGRESSIVE  RESISTIVE    (~l      PARTIAL  WEIGHT  BEARING  PI      RECOVERY  TO  FUa  FUNCTION 


FREQUENCY  OF  TREATMENT 


|~)      WHEELCHAIR  INDEPENDENT 
n      COMPLETE  AMBULATION 


ADDITIONAL  THERAPIES 


D    O.T.     n    SPEECH       D     DIETARY 


SIGNATURE  OF  AND  TITLE  OF  THERAPIST 


DATE 


SOCIAL  WORK  ASSESSMENT  (To  be  completed  by  Social  Worker) 


PRIOR  UVING  ARRANGEMENTS 


LONG  RANGE  PLAN 


ADJUSTMENT  TO  ILLNESS  OR  DISABILnV 


SIGNATURE  OF  SOCIAL  WORKER 


DATE 


VA  AUTHORIZATION  FOR  PAYMENT 


DATEreCEIVEDBVVA 


REASON  FOR  OeAPnWVAL 


BJGBLITY  FOR  PB^  OEM  PAYMENT 

□       APPROVED        O     DISAPPROVED 


8<SMA1UnE  OF  VA  officul" 


LEVB.  OF  CARE  RECOMUBOB) 

NHC  r]        0OMIC1UARY 


fi 


HOSPTTAL 


ADHC 


APPROVED 
Q     DISAPPROVED 


REASON  FOR  DOAPPROVM. 


DATE 


SIGNATUrS  OF  VA  PHYSICMN 


OATC 


VA  FORM 
JUL  1998 


10-10SH 
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OMB  Approval  No.  2900-0160 
Estimated  Burden:  Avg.  30  min. 


PAPERWORK  REDUCTION  ACT  AND  PRIVACY  ACT  NOTICE 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information  collection  is  in 
accordance  with  the  clearance  requirements  of  section  3507  of  the  Paperwork  Reduction  Act  of  1995.  We 
may  not  coiduct  or  sponsor,  and  you  are  not  required  to  respond  to,  a  collection  of  information  unless  it 
displays  a  vllid  OMB  number.  We  anticipate  that  the  time  expended  by  all  individuals  who  must  complete 
this  form  will  average  30  minutes.  This  includes  the  time  it  will  take  to  read  instructions,  gather  the 
necessary  fapts  and  fill  out  the  form. 


Privacy  Act  tnfonnatioa  The  information  requested  on  this  form  is  solicited  under  the  authority  of  Title  38,  U.S.C.,  Sections 
1741,  1742  axi  1743.  It  is  being  collected  to  enable  us  to  determine  your  eligibility  for  medical  benefits  in  the  State  Home 
Program  and  jvill  be  used  for  that  purpose.  The  income  and  eligibility  you  supply  may  be  verified  through  a  computer  matching 
program  at  aiiy  time  and  information  may  be  disclosed  outside  the  VA  as  permitted  by  law;  possible  disclosures  include  those 
described  in  I  tie  "routine  uses"  identified  in  the  VA  system  of  records  24VA136,  Patient  Medical  Record- VA,  published  in  the 
Federal  Register  in  accordance  with  the  Privacy  Act  of  1974.  Disclosure  is  voluntary;  however,  the  information  is  required  in 
order  for  us  t?  determine  your  eligibility  for  the  medical  benefit  for  which  you  have  applied.  Failure  to  furnish  the  information 
will  have  no  adverse  affect  on  any  other  benefits  to  which  you  may  be  entiUed.  Disclosure  of  Social  Security  number(s)  of  those 
for  whom  beiefits  are  claimed  is  requested  under  the  authority  of  Tide  38,  U.S.C,  and  is  voluntary.  Social  Security  numbers  will 
be  used  in  the  administration  of  veterans  benefits,  in  the  identification  of  veterans  or  persons  claiming  or  receiving  VA  benefits 
and  their  records  and  may  be  used  for  other  purposes  where  authorized  by  Tide  38,  U.S.C,  and  the  Privacy  Act  of  1974  (5  U.S.C. 
552a)  or  whcte  required  by  other  statute.  _^^_^^^^.^__^^^^^_ 


VAFORM 
JUL  1996 
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§  58.14    VA  Form  10-01 43 A— Statement  ot  Assurance  of  Compliance  with  Section  504  of  The  Rehabilitation  Act  of  1973. 


I*^  Depa 


OMB  Number  2900-0160 
Estimated  Burden:  5  minum 


>f  Velfrans  Affairs 


STATEMENT  OF  ASSURANCE  OF  COMPLIANCE  WITH  SECTION  504  OF 
THE  REHABILITATION  ACT  OF  1973 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information  collection  is  in 
accordance  with  the  clearance  requirements  of  section  3507  of  the  Paperwork  Reduction  Act  of  1995.  We 
may  not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  number.  We  anticipate  that  the  time  expended  by  all  individuals  who  must  complete 
this  form  will  average  5  minutes.  This  includes  the  time  it  will  take  to  read  instructions,  gather  the 
necessary  facts  and  fiU  out  the  form. 


(Name  and  location  of  Stale  Veterans  Home) 

HEREBY  AGREES  THAT 


__[hereinafter  called  the  "Signatory") 


It  will  comply  with  section  504  of  die  Rehabilitation  Act  of  1973  (Pub.  L.  No.  93-112)  and  all  regulations 
adopted  pursuant  to  such  section,  for  instance,  VA  Regulations  7800  Series  (38  CFR  Section  18),  to  the  end 
that  no  person  in  the  United  States  shall,  on  the  ground  of  handicap,  be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise  subjected  to  discrimination  under  any  program  or  activity  of  the 
Signatory  receiving  Federal  financial  assistance  or  other  benefits  under  statues  administered  by  the  VA;  and 
HEREBY  GIVES  ASSURANCE  THAT  it  will  immediately  take  any  measures  necessary  to  effectuate  the 
agreement. 

If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  the  Federal  financial 
assistance  extended  to  the  Signatory  by  the  VA,  this  assurance  shall  obligate  die  Signatory,  or  in  the  case  of 
transfer  of  such  property,  any  transferee,  for  the  period  during  which  the  real  property  or  structure  is  used 
for  a  purpose  for  which  the  Federal  financial  assistance  is  extended  or  for  another  purpose  involving  the 
provision  of  similar  services  or  benefits.  In  all  cases  this  assurance  shall  obhgate  the  Signatory  for  the 
period  during  which  the  Federal  financial  assistance  is  extended  to  any  of  its  programs  by  the  VA. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  Federal  financial 
assistance,  including  facilities  furnished  or  payments  made  under  Section  1741  of  Tide  38  USC.  Federal 
financial  assistance  is  understood  to  include  benefits  paid  direcdy  to  the  Signatory,  and/or  benefits  paid  to  a 
beneficiary  contingent  upon  such  beneficiary  being  enrolled  in  a  program  offered  by  the  Signatory. 

The  Signatory  recognizes  and  agrees  that  such  Federal  financial  assistance  or  oUier  benefits  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  assurance,  and  that  the  VA  will  widihold 
financial  assistance,  facilities,  or  other  benefits  to  ensure  fulfillment  of  this  assurance  of  compliance,  and 
diat  the  United  States  shall  have  the  right  to  seek  judicial  enforcement  of  this  assurance.  This  assurance  is 
binding  on  the  Signatory,  its  successors,  transferees,  and  assignees.  The  person  or  persons  whose  signatures 
appear  below  are  authorized  to  sign  this  assurance. 


SIGNATURE  OF  AUTHORIZED  OFFICIAL 


TITLE 


MAILING  ADDRESS 


DATE 


^^P^%  10-0143A 


REPRODUCE  LOCALLY 


.ielFocTn 
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§  58.1 5    VA  ForJ  1 0-01 43— Department  of  Veterans  Affairs  Certification  Regarding  Drug-Free  Worlcplace  Requirements  for  Grantees 
ividi 


Ottier  Than  Individuals. 


OMB  Numtor:  2900-0160 
Estimated  Bunton:  5  minutes 


tPARTMENT  OF  VETERANS  AFFAIRS  CERTIFICATION  REGARDING  DRUG-FREE 
WORKPLACE  REQUIREMENTS  FOR  GRANTEES  OTHER  THAN  INDIVIDUALS 


The  Pafcerwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information  collection  is  in 

accordajice  with  the  clearance  requirements  of  section  3507  of  the  Paperwork  Reduction  Act  of  1995.   We 

conduct  or  sponsor,  and  you  are  not  required  to  respond  to,  a  collection  of  information  unless  it 

a  valid  OMB  number.   We  anticipate  diat  the  time  expended  by  all  individuals  who  must  complete 

will  average  5  minutes.  This  includes  the  time  it  will  take  to  read  instructions,  gather  the  necessary 

fill  out  the  form. 


may  no 
displays 
this 
facts 


fonii 


and 


This 

44. 
require 


agency 

susp 

(see 


suspension 
CFR 


ce^fication  is  required  by  the  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988,  38  CFR 

Subpart  F.    The  regulations,  published  in  the  January  31.  1989.  Federal  Register  (pages  4950-4952) 

certification  by  grantees,  prior  to  award,  that  they  will  maintain  a  drug-free  workplace.    The 

certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 

determines  to  award  the  grant.  False  certification  or  violation  of  the  certification  shall  be  grounds  for 

of  payments,  suspension  or  termination  of  grants,  or  government-wide  suspension  or  debarment 

Part  44,  Section  44.100  through  44.420). 


The  gri  untee  certifies  that  it  will  provide  a  drug-free  worliplace  by: 

(l)Pubishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing, 
possess  on  or  use  of  a  controlled  substance  is  prohibited  in  die  grantee's  workplace  and  specifying  die  actions 
diat  wil  be  taken  against  employees  for  violation  of  such  prohibition; 

(2)  EsU  bhshing  a  drug-free  awareness  program  to  inform  employees  about 

The  dangers  of  drug  abuse  in  the  workplace; 

The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

Any  available  drug  counsehng,  rehabilitation,  and  employee  assistance  programs;  and 

The  penalties  diat  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring  in  the 


(a) 
(b) 
(0 
(d) 
workpl 


iice; 

(3)  Making  it  a  requirement  diat  each  employee  to  be  engaged  in  die  performance  of  die  grant  be  given  a 
copy  ol  the  statement  required  by  paragraph  (1); 

(4)  Noifying  the  employee  in  the  statement  required  by  paragraph  (1)  that,  as  a  condition  of  employment 
under  tie  grant,  the  employee  will 

(a)  Abide  by  the  terms  of  the  statement;  and 

(b)  Notify  the  employer  of  any  criminal  drug  statute  conviction  for  a  violation  occurring  in  die  workplace 
no  latei  than  five  days  after  such  conviction; 

(5)  Notifying  die  agency  widiin  ten  days  after  receiving  notice  under  subparagraph  (4)  (b)  from  an  employee 
or  otherwise  receiving  actual  notice  of  such  convictions; 

(6)  Tal  ing  one  of  die  following  actions,  widiin  30  days  of  receiving  notice  under  subparagraph  (4)  (b),  widi 
respect  to  any  employee  who  is  so  convicted; 

(a)  Taking  appropriate  personnel  action  against  such  employee,  up  to  and  including  termination;  or 

(b)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitation 
program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or  other 
appropriate  agency; 

(7)  Ms  king  a  good  faidi  effort  to  continue  to  maintain  a  drug-free  workplace  dirough  implementation  of 
paragraphs  (1),  (2).  (3).  (4).  (5)  and  (6). 


VAR3RM 
SEPIMf  (R) 


10-0143 
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OMB  Number  2900-01 B8 
Estmated  Burden;  IS  mmules 


'^  Depdi 


tnient  of  Veierans  Alfairs 


DEPARTMENT  OF  VETERANS  AFFAIRS  CERTIFICATION  REGARDING  DRUG-FREE 
WORKPLACE  REQUIREMENTS  FOR  GRANTEES  OTHER  THAN  INDIVIDUALS 


Places  of  Performance:  The  grantee  shall  insert  in  the  space  provided  below  the  site(s)  for  performance  of 
work  done  in  connection  with  the  specific  grant  (street  address,  city,  county,  state,  zip  code) 


ORGANIZATION  NAME 


NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


GRANT  NUMBER  OR  NAME 


SIGNATURE 


DATE 


VAFORM         10-0143 

SEP199e(R)         "   " 
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§  58. 1 6    VA  For  11 1 0-01 44 — Certification  Regarding  Lobbying. 


OMB  Number;  290(W)160 
Estimated  Burden:  5  minutes 


CERTIFICATION  REGARDING  LOBBYING 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information  collection  is  in 
accord  ince  with  the  clearance  requirements  of  section  3507  of  the  Paperwork  Reduction  Act  of  1995.  We 
may  not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to,  a  collection  of  information  unless  it 
displa)  s  a  valid  OMB  number.  We  anticipate  that  the  time  expended  by  all  individuals  who  must  complete 
this  form  will  average  5  minutes.  This  includes  the  time  it  will  take  to  read  instructions,  gather  the 
necessj  try  facts  and  fill  out  the  form. 


This  c:rtification  is  made  in  compliance  with  Section  319  of  Public  Law  101- 
Interin    Final  guidance  published  as  part  VII  of  the  December  20,   1989, 
57306-52332). 


121;  and  pursuant  to  the 
Federal  Register  (Pages 


Certifii  :adon  for  Contracts,  Grants,  Loans,  and  Cooperative  Agreements 
The  ur  dersigned  certified,  to  the  best  of  their  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the  undersigned,  to 
any  pe  -son  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of 
Congn  ss,  an  officer  or  employee  of  congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with 
the  awarding  of  any  Federal  contract,  the  making  of  any  Federal  grant,  the  making  of  any  Federal  loan,  the 
entering  into  of  any  cooperative  agreement,  and  the  extension,  continuation,  renewal,  amendment,  or 
modifi  ;anon  of  any  Federal  contract,  grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  will  be  paid  to  any  person  for 
influer  cing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  this  Federal 
contrait,  grant,  loan,  or  cooperative  agreement,  the  undersigned  shall  complete  and  submit  Standard 
Forms  LLL,  "Disclosure  Form  to  Report  Lobbying,"  in  accordance  with  its  instructions. 

(3)  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the  award 
docum  ;nts  for  all  subawards  at  all  tiers  (including  subcontracts,  subgrants,  and  contracts  under  grants,  loans, 
and  CO  )perative  agreements)  and  that  all  subrecipients  shall  certify  and  disclose  accordingly. 

This  C(  irtification  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  this  transaction 
was  m  ide  or  entered  into.  Submission  of  this  certification  is  a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31  U.S.  Code.  Any  person  who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil  penalty  of  not  less  than  $10,000  and  not  more  than  $1(X),000  for  each 
such  fj  ilure 


V*  FORM 
SeP1999(Rl 


SIGNATUI  IE  OF  CERTIFYING  OFFICIAL 


NAME  AN(  I  TITLE  OF  CERTIFYING  OFFICIAL 


DATE 


PROJECT  (FAI  NUMBER) 


NAME  AN  3  ADDRESS  OF  STATE  AGENCY 


10-0144 


REPRODUCE  LOCALLY 
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§  58.1 7    VA  Form  1 0-01 44A— Statement  of  Assurance  of  Compliance  with  Equal  Opportunity  Laws. 


OMB  Number:  2900-0160 
Estimated  Burden:  5  minutes 


"^^  Dcp.utnipnl  of  Ve' 


r;ins  Affairs 


STATEMENT  OF  ASSURANCE  OF  COMPLIANCE  WITH  EQUAL  OPPORTUNITY  LAWS 


The  Paperwork  Reduction  Act  of  1995  requires  us  to  notify  you  that  this  information  collection  is  in  accordance  with  the 
clearance  requirements  of  section  3507  of  the  Paperwork  Reduction  Act  of  1995.  We  may  not  conduct  or  sponsor,  and  you  are 
not  required  to  respond  to,  a  collection  of  information  unless  it  displays  a  valid  OMB  number.  We  anticipate  that  the  time 
expended  by  all  individuals  who  must  complete  this  form  will  average  5  minutes.  This  includes  the  time  it  will  take  to  read 
instructions,  gather  the  necessary  facts  and  fill  out  the  form. 


-(hereinafter  called  the'Signatory") 


(Name  of  Organizauon,  institimon,  or  Individual) 

HEREBY  AGREES  THAT: 

It  will  comply  with  Tide  VI  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  2000d  et  seq.).  Title  IX  of  the  Education  Amendments 
of  1972,  as  amended  (20  U.S.C.  1681  et  seq.).  Section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794),  the  Age 
Discrimination  Act  of  1975  (42  U.S.C.  6101  et  seq.),  and  all  Federal  regulations  adopted  to  carry  out  such  laws.  This  assurance 
is  directed  to  the  end  that  no  person  in  the  United  States  shall,  on  the  ground  of  race,  color,  national  origin  (Title  VI),  handicap 
(Section  504),  sex  (Title  IX,  in  education  programs  and  activities  only),  or  age  (Age  Discrimination  Act)  be  excluded  from 
participation  in  ,  be  denied  the  benefits  of,  or  be  subjected  to  discrimination  under  any  program  or  activity  of  the  Signatory 
receiving  Federal  financial  assistance  or  other  benefits  under  statutes  administered  by  VA  (Department  of  Veteran  Affairs),  the 
ED  (Department  of  Education),  or  any  other  Federal  agency.  This  assurance  applies  whether  assistance  is  given  directly  to  the 
recipient  or  indirectly  through  benefits  paid  to  a  student,  trainee,  or  other  beneficiary  because  of  enrollment  or  participation  in  a 
program  of  the  Signatory. 

The  Signatory  HEREBY  GIVES  ASSURANCE  that  it  will  prompUy  take  measures  to  effect  this  agreement. 

If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal  financial  assistance  extended  to  the 
Signatory  or  ED,  this  assurance-shall  obligate  the  Signatory,  or  in  the  case  of  transfer  of  such  property  any  U-ansferee,  for  the 
period  during  which  the  real  property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial  assistance  is  extended  or 
for  another  purpose  involving  the  provision  of  similar  services  or  benefits.  In  all  cases,  this  assurance  shall  obligate  the 
Signatory  for  the  period  during  which  the  Federal  financial  assistance  is  extended  to  any  of  its  programs  by  VA,  ED  or  any 
other  Federal  agency. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  Federal  financial  assistance,  including 
facilities  furnished  or  payments  made  under  sections  104  and  244(1)  of  Title  38,  U.S.C.  Also,  sections  1713,  1720,  1720A, 
1741-1743,  2408,  5902(a)(2),  8131-8137,  8151-8156  (formerly  613,  620,  620A,  641-643,  1008,  3402(a)(2),  5031-5037. 
5051-5056  respectively)  and  38  U.S.C.  chapters  30,  31,  32,  35,  36,  82,  and  10  U.S.C.  chapter  106.  Under  the  terms  of  an 
agreement  between  VA  and  ED,  this  assurance  also  includes  Federal  financial  assistance  given  by  ED  through  programs 
administered  by  that  agency.  Federal  financial  assistance  is  understood  to  include  benefits  paid  directly  to  the  Signatory  and/or 
benefits  paid  to  a  beneficiary  contingent  upon  the  beneficiary's  enrollment  in  a  program  or  using  services  offered  by  the 
Signatory. 

The  Signatory  agrees  that  Federal  financial  assistance  or  other  benefits  will  be  extended  in  reliance  on  the  representations  and 
agreements  made  in  this  assurance;  that  VA  or  ED  will  withhold  financial  assistaiKe,  facilities,  or  otha  benefits  to  assure 
compliance  with  the  equal  opportunity  laws;  and  that  die  United  States  shall  have  the  right  to  seek  judicial  enforcement  of  this 
assurance. 

THIS  ASSURANCE  is  binding  on  the  Signatory,  its  successors,  Uansferees,  and  assignees  for  the  period  during  which 
assistance  is  provided.  The  Signatory  assures  that  all  contractors,  subconu^aclors.  subgrantees,  or  others  with  whom  it  arranges 
to  provide  services  or  benefits  to  its  students  or  trainees  in  connection  with  the  Signatory's  programs  or  services  are  not 
discriminating  against  those  students  or  trainees  in  violation  of  the  above  statutes. 
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Register  of  April  29, 
FDA  proposed 
dentify  the  types  of 
may  be  made  without 
about  the  effects  of 
on  the  structure  or 
body  ("structure/ 
),  and  to  distinguish 
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prevents,  cures,  or 
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35,000  submissions  in 
proposed  rule.  Many  of 
letters,  but  over  22,000 
letters  from  the  dietary 
ustry,  trade  associations, 
onal  groups,  and 
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duals,  which  made  up 
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or  part  of  the  proposed 
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restricted  the  structure/function  claims 
that  could  be  made  for  dietary 
supplements.  Most  of  the  comments 
from  health  professional  groups  and 
groups  devoted  to  particular  diseases 
supported  the  proposed  rule,  or 
believed  it  did  not  go  farenough  in 
limiting  structure/function  claims  for 
dietary  supplements. 

After  reviewing  the  comments,  FDA 
concluded  that  the  comments  had  raised 
significant  questions  about  some  of  the 
key  provisions  of  the  proposal  such  that 
a  public  meeting  was  warranted.  In  the 
Federal  Register  of  July  8,  1999  (64  FR 
36824),  FDA  announced  a  public 
meeting  to  be  held  on  August  4,  1999, 
at  which  representatives  of  the  dietary 
supplement  industry,  consumer  groups, 
and  health  professionals  were  asked  to 
address  three  major  issues  raised  by  the 
comments.  The  three  issues,  described 
in  the  Federal  Register  notice,  were:  (1) 
Whether  to  finalize  the  proposed 
definition  of  "disease"  or  retain  a  1993 
definition  of  "disease  or  health-related 
condition"  that  was  in  effect  at  the  time 
the  Dietary  Supplement  Health  and 
Education  Act  (DSHEA)  was  enacted;  (2) 
whether  to  modify  one  of  the  proposed 
criteria  for  assessing  disease  claims  tb 
permit  structure/function  claims  related 
to  certain  conditions  associated  with 
natural  states,  such  as  hot  flashes 
associated  with  menopause  and 
decreased  sexual  function  associated 
with  aging;  and  (3)  whether  to  permit 
implied  disease  claims  structure/ 
function  claims.  The  July  8,  1999,  notice 
also  reopened  the  comment  period  until 
August  4,  1999,  to  receive  written 
comments  on  these  three  issues. 

This  document  addresses  the 
comments  received  on  the  proposed 
rule,  as  well  as  comments  received  in 
response  to  the  July  8,  1999,  Federal 
Register  notice.  A  few  comments  raised 
issues  that  are  beyond  the  scope  of  this 
rule  and  generally  will  not  be  addressed 
in  this  document. 

A.  Highlights  of  the  Final  Rule 

Like  the  proposed  rule,  the  final  rule 
contains  criteria  to  determine  when  a 
labeling  statement  made  about  a  dietary 
supplement  constitutes  a  structure/ 
function  claim  for  which  no  prior  FDA 
review  is  required  and  when  it 
constitutes  a  disease-related  claim  that 
requires  either  authorization  of  a  health 
claim  or  review  under  the  drug 
provisions  of  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  FDA  has, 
however,  made  several  important 
changes  in  the  final  rule  in  response  to 
comments. 

First,  the  agency  has  deleted  the 
proposed  definition  of  "disease."  Rather 
than  creating  a  new  definition  of 


disease,  FDA  will  use  the  preexisting 
definition  of  "disease  or  health -related 
condition"  in  §101. 14(a)(5)  (21  CFR 
101.14(a)(5))  (formerly  §  101.14(a)(6)), 
which  was  issued  as  part  of  the 
implementation  of  the  health  claims 
provisions  of  the  Nutrition  Labeling  and 
Education  Act  (NLEA).  This  change  has 
been  made  in  response  to  the  large 
number  of  comments  that  objected  to 
the  proposed  definition  and  urged  that 
FDA  retain  the  NLEA  definition. 

Second,  FDA  has  revised  the  criterion 
that  applies  to  conditions  associated 
with  such  natural  states  or  processes  as 
menopause,  aging,  adolescence,  and 
pregnancy.  The  proposed  rule  stated 
that  menopause,  aging,  and  pregnancy 
are  not  themselves  diseases  but  that 
certain  conditions  associated  with  them 
are  diseases  if  they  are  recognizable  to 
consumers  or  health  professionals  as 
abnormal.  Many  comments  objected  to 
classifying  as  diseases  such  common 
conditions  as  hot  flashes,  premenstrual 
syndrome  (PMS),  and  decreased  sexual 
function  associated  with  aging.  In 
response  to  these  comments,  FDA  has 
revised  proposed  §  101.93(g)(2)(iii). 
Common  conditions  associated  with 
natural  states  or  processes  that  do  not 
cause  significant  or  permanent  harm 
will  not  be  treated  as  diseases  imder  the 
final  rule.  For  example,  hot  flashes, 
conunon  symptoms  associated  with  the 
menstrual  cycle,  ordinary  morning 
sickness  associated  with  pregnancy, 
mild  memory  problems  associated  with 
aging,  hair  loss  associated  with  aging, 
and  noncystic  acne  will  not  be  treated 
as  diseases  under  this  provision. 
Uncommon  or  serious  conditions  like 
senile  dementia,  toxemia  of  pregnancy, 
severe  depression  associated  with  the 
menstrual  cycle,  and  cystic  acne  will 
continue  to  be  treated  as  diseases  under 
the  final  rule. 

Third,  FDA  has  revised  the  criterion 
that  relates  to  the  use  in  labeling  of  the 
titles  of  publications  that  refer  to 
diseases.  In  response  to  comments 
objecting  that,  as  proposed,  this 
criterion  would  hamper  manufacturers 
from  providing  consumers  with 
information  substantiating  their  claims, 
FDA  has  revised  this  criterion.  Under 
the  revised  criterion,  the  use  in  labeling 
of  a  publication  title  that  refers  to  a 
disease  will  be  considered  a  disease 
claim  only  if,  in  context,  it  implies  that 
the  product  may  be  used  to  diagnose, 
treat,  mitigate,  cure,  or  prevent  disease. 
Highlighting,  holding,  using  large  type 
size,  or  prominent  placement  of  a 
citation  that  refers  to  a  disease  use  in 
the  title  could  suggest  that  the  product 
has  an  effect  on  disease.  Placing  a 
citation  to  a  scientific  reference  that 
refers  to  a  disease  in  the  title  on  the 
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immediate  product  label  or  packaging 
will  be  considered  a  disease  claim  for 
that  product.  The  agency  will  also 
consider  whether  the  cited  article 
provides  legitimate  support  for  the 
express  structure/function  statement 
made  for  that  dietary  supplement. 
Enhancing  the  bibliography  with 
citations  to  scientific  references  that 
refer  to  a  disease  in  the  title  and  that 
have  no  reasonable  relation  to  the 
statement  made  will  be  considered  a 
disease  claim.  Similarly,  the  agency  will 
consider  whether  citations  are  to  bona 
fide  research. 

B.  Background 

DSHEA  created  a  new  regime  for  the 
regulation  of  dietary  supplements. 
These  products  were  previously 
regulated  either  as  foods  or  as  drugs, 
depending  upon  whether  they  had  the 
attributes  of  food  and  upon  their 
intended  uses.  Before  the  passage  of 
DSHEA,  a  dietary  supplement  for  which 
a  health-related  claim  was  made  was 
regulated  either  as  a  drug,  which  had  to 
be  shown  to  be  safe  and  effective  before 
marketing,  or  as  a  food,  for  which  prior 
authorization  to  make  a  health  claim 
was  required  if  the  claim  concerned  a 
disease  or  health-related  condition.  If 
the  claim  concerned  a  non-disease- 
related  effect  on  the  structiu-e  or 
function  of  the  body  and  the  claimed 
effect  derived  from  a  food  attribute, 
such  as  nutritive  value,  the  claim  was 
considered  a  food  claim,  and  prior 
authorization  was  not  required.  Under 
section  201(g)(1)(B)  and  (g)(1)(C)  of  the 
act  (21  U.S.C.  321(g)(1)(B)  and  (g)(1)(C)), 
a  drug  is  defined  as  "an  article  intended 
for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,"  or  "an  article  (other  than  food) 
intended  to  affect  the  structvue  or  any 
function  of  the  body."  Section  505  of 
the  act  (21  U.S.C.  355)  requires  that  new 
drugs  (see  section  201  (p)  of  the  act)  be 
shown  to  be  safe  and  effective  for  their 
intended  uses  before  marketing.  Under 
sections  403(r)(l)(B)  and  (r)(5)(D)  of  the 
act  (21  U.S.C.  343(r)(l)(B)  and  (r)(5)(D)) 
and  §  101.14,  prior  authorization  is 
required  to  make  a  health  claim  for  a 
diet£uy  supplement.  A  health  claim  is  a 
claim  that  "characterizes  the 
relationship  of  any  nutrient  *  *  *  in  the 
food  to  a  disease  or  health-related 
condition"  (section  403(r)(l)(B)  of  the 
act;  see  §  101.14(a)(1)). 

DSHEA  specifically  authorized 
certain  types  of  claims  about  the  uses  of 
dietary  supplements,  including  some 
claims  that  formerly  would  have 
required  review  by  FDA  before  the 
claim  is  made.  Section  403(r)(6)  of  the 
act,  added  by  DSHEA,  allows  dietary 
supplement  labeling  to  bear,  among 


other  types  of  statements,  a  statement 
that  "describes  the  rol^of  a  nutrient  or 
dietary  ingredient  intended  to  affect  the 
structure  or  function  in  humans"  or  that 
"characterizes  the  documented 
mechanism  by  which  a  nutrient  or 
dietary  ingredient  acts  to  maintain  such 
structiue  or  function."  Such  statements 
are  generally  referred  to  as  "structure/ 
function  claims."  Because  many  of  these 
claims  would  previously  have  been 
covered  by  the  drug  definition  in 
section  201(g)(1)(C)  of  the  act,  section 
201(g)(1)  was  amended  by  DSHEA  to 
provide  that  a  dietary  supplement  "for 
which  a  truthful  and  not  misleading 
statement  is  made  in  accordance  with 
section  403(r)(6)  is  not  a  drug  under 
clause  (C)  solely  because  the  label  or  the 
labeling  contains  such  a  statement." 

Although  a  dietary  supplement 
manufacturer  who  wishes  to  make  a 
statement  permitted  under  section 
403(r)(6)  of  the  act  need  not  obtain  prior 
review  of  the  statement,  the 
manufacturer  must  possess 
substantiation  that  the  statement  is 
truthful  and  not  misleading,  and  must 
include  in  the  statement  the  following 
disclaimer:  "This  statement  has  not 
been  evaluated  by  the  Food  and  Drug 
Administration.  This  product  is  not 
intended  to  diagnose,  treat,  cure,  or 
prevent  any  disease."  DSHEA  also 
requires  the  manufacturer  of  a  dietary 
supplement  bearing  a  statement  under 
section  403(r)(6)  of  the  act  to  notify 
FDA,  no  later  than  30  days  after  the  first 
marketing  of  the  dietary  supplement 
with  the  statement,  that  such  a 
statement  is  being  made  for  the  product. 
Regulations  implementing  these 
requirements  were  published  in  the 
Federal  Register  of  September  23, 1997, 
and  are  codified  at  §  101.93  (21  CFR 
101.93)  (62  FR  49883  at  49886, 
September  23,  1997). 

DSHEA  did  not  alter  the  statutory 
treatment  of  dietary  supplement  claims 
related  to  disease  ("disease  claims"). 
Section  403(r)(6)  of  the  act,  specifically 
provides  that  statements  permitted 
uhder  that  section  "may  not  claim  to 
diagnose,  mitigate,  treat,  cine,  or 
prevent  a  specific  disease  or  class  of 
diseases,"  except  that  such  statements 
may  claim  a  benefit  related  to  a  classical 
nutrient  deficiency  disease,  provided 
that  they  also  disclose  the  prevalence  of 
the  disease  in  the  United  States. 
Consistent  with  the  quoted  provision. 
Congress  did  not  modify  section 
201(g)(1)(B)  of  the  act  to  exclude  disease 
claims  for  dietary  supplements  from  use 
as  evidence  of  intended  use  as  a  drug, 
as  it  had  done  for  section  201(g)(1)(C)  of 
the  act.  Thus,  dietary  supplements 
"intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 


disease"  remain  within  the  definition  of 
a  "drug."  In  enacting  DSHEA,  Congress 
also  maintained  the  requirement  of  prior 
authorization  of  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  in  a  dietary  supplement  to  a 
disease  (section  403(r)(l)(B)  and 
(r)(5)(D)  of  the  act).  An  interested  person 
may  submit  a  petition  to  FDA  requesting 
the  agency  to  issue  a  regulation 
authorizing  the  health  claim  (see 
§  101.70  (21  CFR  101.70)).  The 
petitioner  must  demonstrate,  among 
other  things,  that  the  use  of  the 
substance  at  levels  necessary  to  justify 
the  claim  is  safe  and  that  there  is 
"significant  scientific  agreement" 
among  qualified  experts  that  the  claim 
is  supported  by  the  totality  of  pubUcly 
available  scientific  evidence 
(§  101.14(b)(3)(ii)  and  (c)).  The  agency 
notes  that  for  health  claims  to  be  used 
on  conventional  foods,  an  interested 
person  may  submit  to  FDA  a 
notification  of  an  authoritative 
statement  by  one  of  certain  designated 
scientific  bodies  concerning  the 
substance-disease  relationship  to  which 
the  claim  refers  (see  section  403(r)(3)(C) 
of  the  act).  Unless  FDA  issues  a 
regulation  modifying  or  prohibiting  the 
claim,  or  a  Federal  district  coiul  finds 
that  applicable  statutory  requirements 
have  not  been  met,  the  claim  may  be 
used  1 20  days  after  the  notification  has 
been  submitted  (see  section 
403(r)(3)(C)(ii)  and  (r)(3)(D)  of  the  act). 
This  alternative  authorization  procedure 
does  not  apply  to  dietary  supplements 
by  statute,  but  FDA  has  proposed  to 
extend  it  to  dietary  supplements  by 
regulation  (see  64  FR  3250,  January  21, 
1999). 

Although  FDA  believes  that  dietary 
supplements  have  potential  benefits  for 
consumers,  dietary  supplements  labeled 
with  unproven  disease  claims,  i.e.,  those 
that  have  not  met  the  requirements  for 
health  claim  authorization  or  new  drug 
approval,  can  pose  serious  risks.  Such 
claims  may  encourage  consumers  to 
self-treat  for  a  serious  disease  without 
benefit  of  a  medical  diagnosis  or 
treatment.  They  may  also  cause 
consumers  to  substitute  potentially 
ineffective  products  for  proven  ones, 
foregoing  or  delaying  effective  treatment 
for  serious  and  life-threatening  illnesses. 
Reliance  on  disease  prevention  claims 
may  encourage  consumers  to  feel 
sufficiently  protected  from  developing 
serious  diseases  (e.g.,  cancer  or  human 
immunodeficiency  virus  (HTV) 
infecdon)  that  they  delay  or  forego 
regular  screening,  and  forfeit  the 
opportunity  for  early  medical  treatment 
that  may  be  critical  to  survival.  Finally, 
use  of  dietary  supplements  to  treat 
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disease  may  inc  rease  the  risk  of  adverse 
reactions  due  t(  the  interaction  of  the 
dietary  supplen  lent  with  other 
compounds  a  consumer  is  taking  for 
that  disease  or  |or  other  conditions,  e.g., 
prescription  medications. 

This  final  rule  is  intended  to  apply 
only  to  structure/function  claims  and 
disease  claims  within  the  meaning  of 
section  403(r)(6a  of  the  act.  DSHEA, 
generally,  and  section  403(r)(6)  of  the 
act,  specificallyl  apply  only  to  dietary 
supplements  for  human  consumption 
and  were  enacted  to  provide  a  unique 
regulatory  regime  for  these  products. 
Thus,  this  rule  Is  neither  intended  to 
apply  to  produats  other  than  dietary 
supplements  for  human  consimiption 
nor  to  interpret  other  provisions  of  the 
act. 

The  final  rule  establishes  criteria  for 
determining  whether  a  statement  made 
about  a  dietary  Supplement  is 
acceptable  as  a  ^tructiue/function  claim 
under  section  4fa3(r)(6)  of  the  act.  The 
rule  is  neither  intended  to  establish 
whether  any  particular  structiu'e/ 
function  claim  is  appropriate  for  any 
specific  produa,  nor  whether  the  claim 
would  be  permitted  under  other 
provisions  of  th(e  act.  Like  the  labeling 
of  any  other  FD  ^-regulated  product,  the 
labeling  of  diet!  ry  supplements  must 
comply  with  al^  applicable  requirements 
of  the  act  and  r^ulations.  For  example, 
an  otherwise  acceptable  structure/ 
function  claim  might  nevertheless  be 
false  or  misleaqing  for  other  reasons, 
causing  the  product  to  be  misbranded 
under  section  4  [)3(a)(l)  of  the  act. 

C.  The  Proposes  i  Rule 

The  proposed  rule  defined  criteria  for 
determining  wl  en  a  statement  about  a 
dietary  supplen  lent  is  a  claim  to 
diagnose,  cure,  oiitigate,  treat,  or 
prevent  disease  ("disease  claim"),  and 
thus  requires  piior  approval  as  a  drug  or 
prior  authorization  as  a  health  claim. 
The  proposed  r  ile  included  a  definition 
of  "disease,"  w  lich  was  to  replace  a 
definition  of  "d  isease  or  health-related 
condition"  issupd  for  implementation  of 
the  health  claiAs  regulations,  and  10 
criteria  for  iden  tifying  express  or 
implied  disease  claims.  FDA  proposed 
to  treat  a  statement  about  a  dietary 
supplement  as  1 1  disease  claim  if  the 
statement  clain  ed,  explicitly  or 
implicitly,  that  the  product:  (1)  Has  an 
effect  on  a  spec  fie  disease  or  class  of 
diseases;  (2)  ha;  an  effect,  using 
scientific  or  lay  terminology,  on  one  or 
more  signs  or  s  ^mptoms  that  are 
recognizable  to  health  care  professionals 
or  consumers  a  >  being  characteristic  of 
a  specific  disea  ;e  or  of  a  number  of 
different  specif  c  diseases;  (3)  has  an 
effect  on  a  cons  equence  of  a  natural 


state  that  presents  a  characteristic  set  of 
signs  or  symptoms  recognizable  to 
health  care  professionals  or  consumers 
as  constituting  an  abnormality  of  the 
body;  (4)  has  an  effect  on  disease 
through  one  or  more  of  the  following 
factors:  (a)  The  name  of  the  product;  (b) 
a  statement  about  the  formulation  of  the 
product,  including  a  claim  that  the 
product  contains  an  ingredient  that  has 
been  regulated  by  FDA  as  a  drug  and  is 
well  known  to  consiuners  for  its  use  in 
preventing  or  treating  a  disease;  (c) 
citation  of  a  publication  or  reference,  if 
the  citation  refers  to  a  disease  use;  (d) 
use  of  the  term  "disease"  or  "diseased;" 
or  (e)  use  of  pictiues,  vignettes,  symbols, 
or  other  means;  (5)  belongs  to  a  class  of 
products  that  is  intended  to  diagnose, 
mitigate,  treat,  ciu-e,  or  prevent  a 
disease;  (6)  is  a  substitute  for  a  product 
that  is  a  therapy  for  a  disease;  (7) 
augments  a  particular  therapy  or  drug 
action;  (8)  has  a  role  in  the  body's 
response  to  a  disease  or  to  a  vector  of 
disease;  (9)  treats,  prevents,  or  mitigates 
adverse  events  associated  with  a  therapy 
for  a  disease  and  manifested  by  a 
characteristic  set  of  signs  or  symptoms; 
or  (10)  otherwise  suggests  an  effect  on 
a  disease  or  diseases. 

Claims  that  did  not  fall  within  the 
proposed  criteria  for  disease  claims  and 
that  otherwise  complied  with  the 
notification  and  disclaimer  provisions 
of  §  101.93(a)  through  (e)  were  to  be 
eligible  for  use  as  structure/function 
claims.  The  proposed  rule  also  provided 
examples  of  claims  that  would  be 
permitted  as  structiire/function  claims 
and  those  that  would  require  prior 
review  as  disease  claims  under  each  of 
the  10  criteria. 

The  basis  for  the  proposed  rule  was 
the  agency's  experience  in 
implementing  section  403(r){6)  of  the 
act,  and  the  final  report  (the  report)  of 
the  President's  Commission  on  Dietary 
Supplement  Labels  (Ref.  1),  which 
included  a  number  of  recommendations 
for  distinguishing  structiu-e/function 
and  disease  claims  and  suggested  that 
FDA  issue  further  guidance  on 
acceptable  structure/function  claims. 

n.  Comments 

A.  General  Comments 

(1.)  Many  comments  focused  on  the 
impact  of  the  rule  on  consumers.  Many 
comments  opposing  the  proposed  rule 
said  that  consumers  should  be  able  to 
receive  truthful  and  non-misleading 
information  and  that  the  proposed  rule 
would  curtail  or  restrict  such 
information  or  restrict  the  focus  of 
dietary  supplements  to  preventive  care 
and  wellness.  Some  comments  added 
that  DSHEA,  through  the  dissemination 


of  truthful  and  non-misleading 
information  on  health  and  promotion 
and  disease  prevention,  m^es 
consumers  responsible  for  their  own 
health.  Other  comments  said  that  FDA 
should  let  the  public  educate  itself. 
Other  comments  suggested  that  FDA 
simply  adopt  a  "truthful  and  non- 
misleading"  standard.  Some  comments 
added  that  full  disclosure  of  all 
pertinent  information  (such  as  the 
preliminary  status  of  scientific  studies 
substantiating  the  claim)  would  be 
sufficient.  Another  comment  questioned 
whether  consumers  would,  as  the 
preamble  to  the  proposed  rule  stated, 
benefit  fi-om  not  having  to  search  for 
information  and  from  getting 
appropriate  information.  The  comment 
argued  that  consumers  would  receive 
less  information  imder  the  rule  and 
would  have  to  search  more  extensively 
for  information. 

Many  comments  supporting  the 
proposed  nile,  including  comments 
from  nutrition  coimselors  and  health 
professionals,  said  that  the  proposal 
would  reduce  confusion  among 
patients,  prevent  consumers  from  being 
misled,  diminish  the  number  of 
inappropriate  disease  claims,  and  help 
consiuners  decide  when  to  seek  medical 
attention.  One  comment  added  that, 
while  it  supported  the  need  for 
consumers  to  have  choice  regarding 
dietary  supplements,  the  choice  should 
be  made  based  on  acciurate  information 
that  is  supported  by  appropriate 
scientific  investigations.  One  comment 
argued  that  in  the  absence  of  valid 
effectiveness  data,  which  does  not  exist 
for  most  dietary  supplements,  it  is  not 
possible  to  provide  "truthful" 
information  about  the  effects  of  these 
products.  Some  comments  said  that  the 
proposal  would  protect  consumers  from 
harmful  or  potentially  harmful  products 
and  save  consiuners  from  needless 
suffering  and  financial  loss;  others 
expressed  concern  that  inappropriate 
statements  would  expose  consumers  to 
potentially  harmful  drug-supplement 
interactions,  create  "false  hopes,"  and 
lead  consumers  to  stop  complying  with 
advice  from  health  care  professionals  or 
to  avoid  proven  treatments. 

FDA  agrees  that  DSHEA  encourages 
the  dissemination  of  truthful  and  non- 
misleading  information  about  the  uses 
of  dietary  supplements  to  affect  the 
structure  or  function  of  the  body,  and 
encourages  full  disclosure  of 
information  about  claims  authorized  by 
the  statute.  To  the  extent  that  truthful 
and  non-misleading  information  is 
being  withheld  from  consumers  in  the 
context  of  structure/function  claims  for 
dietary  supplements,  it  is  the  statute 
that,  in  the  first  instance,  precludes 
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certain  information  from  being  included 
in  such  claims.  Section  403(r)(6)  of  the 
act  permits  dietary  supplement  labels  to 
carry  structure/function  claims  without 
meeting  the  requirements  for  dnig 
approval  or  health  claim  authorization, 
but  precludes  them  from  carrying 
unreviewed  claims  that  the  product 
diagnoses,  treats,  mitigates,  cures,  or 
prevents  disease.  (The  statute  does  not 
ultimately  prevent  dissemination  of 
information  about  disease  uses  to  the 
consumer  in  labeling  claims  or 
otherwise.  Instead,  it  requires  that 
claims  about  disease  uses  meet  certain 
standards  of  substantiation  and  imdergo 
agency  review.)  This  final  rule 
differentiates  between  structiue/ 
function  claims  authorized  by  section 
403(r)(6)  of  the  act  and  disease  claims 
that  may  not  be  made  in  dietary 
supplement  labeling  under  the  authority 
of  section  403(r){6).  The  agency  notes 
that,  in  response  to  comments,  the  final 
rule  classifies  many  more  claims  as 
structure/function  claims  than  would 
have  been  so  classified  under  the 
proposed  rule,  thus  increasing  the 
amount  of  information  available  to  the 
consumer  without  prior  FDA  review. 

The  agency  also  declines  to  adopt  a 
"truthful  and  non-misleading"  standard 
instead  of  the  final  rule.  Section 
403(a)(1)  of  the  act  already  subjects  all 
food  claims,  including  structure/ 
function  claims  on  dietary  supplements, 
to  the  "truthful  and  non-misleading" 
standard,  so  promulgating  the  same 
standard  through  regulations  is 
unnecessary.  In  addition,  section 
403(r)(6)(B)  of  the  act  already  requires 
dietary  supplement  manufactiuers  to 
have  substantiation  that  their  statements 
are  truthful  and  non-misleading.  Finally 
a  fundamental  problem  with  this 
approach  is  that  a  "truthful  and  non- 
misleading  '  standard,  unlike  the  final 
rule,  would  not  provide  any  criteria  for 
differentiating  between  structure/ 
function  claims  cuid  disease  claims. 

(2.)  Some  comments  focused  on 
product  safety.  One  comment  said  that 
regulation  of  claims  is  unnecessary 
because  dietary  supplements  are  safe. 
Similarly,  another  comment  claimed 
that  "one  million  peer-reviewed 
studies"  showed  that  dietary 
supplements  provide  benefits,  whereas 
a  recent  medical  journal  reported  deaths 
and  other  injuries  to  patients  who  use 
prescription  drugs.  Other  comments 
declared  that  dietary  supplements  are 
safer  than  most  regularly-used  drug 
products.  In  contrast,  other  comments 
argued  that  the  safety  of  many  dietary 
supplements  is  unknown,  and  that  risks 
have  been  documented  with  some 
supplements.  Some  comments  claimed 
that  dietary  supplements  pose  risks 


because  they  can  cause  consumers  to 
avoid  or  delay  more  effective  treatment. 
One  comment  stated  that  there  is  a 
substantial  potential  for  public  harm 
because  of  the  unknown  or  unregulated 
source  materials  for  many  dietary 
supplements,  the  variety  of  suppliers, 
and  the  lack  of  regulatory  production 
standards  and  quality  control. 

Although  this  final  rule  may  not 
appear  to  be  a  safety  measure  because  it 
addresses  the  labeling  of  dietary 
supplements  rather  than  their 
composition,  protecting  consiuner 
health  and  safety  is  one  of  its  major 
purposes.  Because  structiu^/function 
claims  are  not  subject  to  the  new  drug 
approval  standard  or  the  health  claim 
authorization  standard  and  do  not 
imdergo  FDA  review  before  marketing, 
FDA  believes  it  is  important  to  ensure 
that  such  claims  do  not  promote 
products  for  disease  treatment  or 
prevention  claims.  Disease  treatment  or 
prevention  claims  can  pose  serious  risks 
to  consumers  if  they  induce  consumers 
to  substitute  ineffective  or  less  effective 
treatments  for  proven  ones,  especially  if 
the  disease  involved  is  serious  or  life- 
threatening.  Therefore,  the  agency 
believes  that  ensuring  that  such  claims 
cannot  be  made  without  a 
demonstration  of  safety  and 
effectiveness  will  protect  and  promote 
public  health. 

FDA  also  believes  that  the  safety  and 
the  effectiveness  of  products  intended  to 
promote  health,  including  both  dietary 
supplements  and  drugs,  cannot  be 
viewed  independently  of  each  other. 
FDA  agrees  that  prescription  drugs  can 
and  do  cause  adverse  reactions.  It  is 
important  to  remember,  however,  that 
"safety"  is  relative.  Products  that  are 
capable  of  treating  diseases  have 
powerful  effects  on  the  body  and 
frequently  carry  risks.  Before 
prescription  drugs  are  marketed,  both 
their  risks  and  their  benefits  must  be 
carefully  investigated  and  documented 
in  adequately  designed  clinical  trials. 
Prescription  drugs  are  permitted  to  be 
marketed  only  when  the  agency 
concludes  that  their  documented 
benefits  outweigh  their  known  and 
potential  risks.  Those  with  significant 
risks  are  approved  for  marketing  only  if 
the  benefits  warrant  those  risks.  And 
they  are  marketed  as  "prescription" 
drugs  to  ensure  that  health  professionals 
manage  their  risks.  Even  over-the- 
counter  (OTC)  drugs  are  evaluated  for 
both  benefits  and  risks  and  are 
permitted  to  be  marketed  ordy  when 
their  established  benefits  outweigh  their 
risks.  There  is  no  comparable  testing 
and  approval  process  for  dietary 
supplements  marketed  with  structure/ 
function  claims.  The  manufacturer  ttiust 


have  substantiation  of  the  structiue/ 
function  claim,  but  this  substantiation  is 
not  reviewed  before  the  product  is 
marketed  with  the  claim.  Contrary  to  the 
suggestion  in  the  comment,  few  dietary 
supplements  have  been  the  subjects  of 
adequately  designed  clinical  trials. 

This  does  not  mean  that  dietary 
supplements  are  unsafe  or  that  they  do 
not  have  benefits.  Some  have  already 
been  shown  to  be  safe  and  to  have 
benefits,  and  the  safety  and 
effectiveness  of  others  are  likely  to  be 
shown  in  the  futiu«.  At  this  time, 
however,  many  marketed  supplements 
have  not  been  the  subjects  of  adequate 
studies  to  establish  whether  or  not  they 
are  safe  or  effective,  or  the  nature  of  the 
benefits  they  may  provide. 

(3.)  Many  comments  asserted  that 
FDA  had  no  authority  to  issue  the 
proposed  rule  because  it  was 
inconsistent  with  DSHEA  and 
congressional  intent,  in  that  it  restricted 
rather  than  increased  the  amount  of 
information  given  to  consumers.  Some 
comments  said  that  Congress  enacted 
DSHEA  to  reverse  FDA's  "overly 
restrictive"  approach  towards  health 
claims  and  to  increase  the 
dissemination  of  truthful  and  non- 
misleading  health  information  and  that 
Congress  repeatedly  expressed  its 
displeasure  with  FDA's  regulatory 
approach.  One  comment  said  FDA  must 
determine  whether  a  proposed  action  is 
consistent  with  its  statutory  authority 
before  it  takes  any  regulatory  action. 
The  comment  cited  excerpts  from 
congressional  dociunents  "condemning 
the  agency's  repeated  penchant"  for 
restricting  statements  on  dietary 
supplement  labels  and  labeling,  and 
said  that,  given  congressional  intent  and 
the  act's  language,  FDA  has  no  authority 
to  proceed  with  rulemaking  without  a 
grant  of  authority  from  Congress.  One 
comment  cited  section  403B  of  the  act 
(21  U.S.C.  343-2)  as  evidence  that 
Congress,  by  exempting  certain 
publications  from  the  definition  of 
labeling,  barred  FDA  from  restricting  in 
"any  way  whatsoever"  the 
dissemination  of  such  publications  and 
information. 

FDA  agrees  that  DSHEA  was  intended 
to  authorize  the  dissemination  of  more 
truthful  and  non-misleading 
information  in  dietary  supplement 
labeling  without  the  need  for  prior 
agency  review.  In  response  to  comments 
that  the  proposed  rule  was  too 
restrictive,  FDA  has  modified  the  final 
rule  to  incorporate  many  of  the  changes 
requested  by  the  comments,  including  a 
retxuTi  to  the  preexisting  definition  of 
"disease  or  health-related  condition," 
and  a  less  restrictive  interpretation  of 
the  types  of  structure/function  claims 
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not  indicate  "substantial  confusion" 
among  manufacturers,  while  the  other 
comment  hypothesized  that,  if  FDA 
objected  to  a  small  number  of  claims  in 
each  notification,  the  number  of 
objectionable  claims  was  very  small. 
Other  comments  contended  that  the 
Commission  report  did  not  support  the 
proposed  rule.  These  comments  were 
divided  in  their  reasons.  Some 
comments  argued  that  the  Commission 
exceeded  its  statutory  mandate  under 
section  12  of  DSHEA  or  failed  to 
perform  its  statutory  obligations.  Thus, 
the  comments  stated,  FDA  cannot  base 
any  regulation  on  the  Commission's 
findings,  guidance,  or  recommendations 
and  has  no  authority  to  proceed  with 
the  rulemaking.  Other  comments  stated 
that  FDA  relied  on  statements  from 
individual  Commission  members  rather 
than  the  report  itself,  that  the  report  did 
not  suggest  that  FDA  issue  regulations, 
and  that  the  report  did  not  suggest  that 
FDA  issue  a  new  definition  of  disease. 
One  comment  said  that  the  Commission 
did  not  support  a  need  for  regulations. 
Another  comment  noted  that  the 
Commission  did  not  recommend 
regulations  and  asserted  that  FDA  had 
publicly  said  that  DSHEA  is  self- 
implementing. 

FDA  does  not  agree  that  there  is 
insufficient  support  for  this  rule.  FDA's 
experience,  the  Commission  report,  and 
FDA's  authority  under  section  701(a)  of 
the  act  to  issue  regulations 
implementing  statutory  requirements 
provide  more  than  adequate,  support  for 
the  rule.  The  preamble  to  the  proposed 
rule  referred  to  substantial  confusion 
among  manufacturers  and  consumers, 
rather  than  manufacturers  alone. 
Comments  received  from  other  sources, 
particularly  physicians,  dieticians,  and 
health  professional  organizations, 
agreed  that  consumers  are  confused  and 
misled  by  claims.  In  addition,  the 
number  of  objection  letters  is  not  the 
sole  indicator  of  manufacturer 
confusion,  for  three  reasons.  First, 
manufacturers  and  consumers  have 
asked  FDA  to  provide  clarification  on 
structure/function  and  disease  claims, 
and  such  requests  for  clarification 
would  not  necessarily  have  resulted  in 
an  objection  letter  from  FDA.  Second, 
the  agency  has  repeatedly  said  that  the 
absence  of  an  objection  letter  does  not 
necessarily  indicate  acceptance  of  the 
claim.  Third,  there  are  apparently  a 
large  number  of  marketed  dietary 
supplement  products  making  claims  for 
which  FDA  has  not  received  30-day 
notification  letters  under  section 
403(r)(6)  of  the  act.  (In  the  proposed 
rule,  FDA  estimated  that  approximately 
22,500  dietary  supplement  labels 


carried  structure/function  claims.  FDA 
had  received  2,300  notifications  at  the 
time  of  the  proposed  rule.  While  some 
notifications  contain  more  than  one 
claim,  they  do  not  average  10  claims  per 
notification.) 

FDA  also  does  not  agree  that  the 
Commission  report  was  necessary  to 
provide  support  for  this  rule.  The 
proposal  was  based  not  only  on  the 
Commission  report,  but  also  on  the 
agency's  experience  in  reviewing  30-day 
notification  letters  submitted  under 
section  403(r)(6)  of  the  act  (63  FR  23624 
at  23625).  Although  FDA  believes  the 
rule  is  consistent  with  the  views 
expressed  in  the  Commission  report,  the 
Commission  report  was  not  a  necessary 
prerequisite  for  the  agency  to  issue  the 
rule.  FDA  issued  the  proposal  under 
section  403(r)(6)  of  the  act  (section  6  of 
DSHEA)  and  the  rulemaking  authority 
of  section  701(a)  of  the  act,  not  under 
section  12  of  DSHEA.  FDA  takes  no 
view  on  whether  the  Conunission  met 
its  statutory  obligations  in  issuing  its 
report.  To  the  extent  that  the  report  is 
beyond  the  Commission's  authority, 
FDA's  experience  and  section  701(a)  of 
the  act  provide  adequate  support  for  the 
rule.  Thus,  whether  or  not  the 
Commission  exceeded  its  mandate  is 
irrelevant  to  the  validity  of  the  rule. 

With  regard  to  the  issues  raised  about 
the  consistency  of  the  agency's 
approach  with  the  Commission  report,  it 
is  true  that  the  Commission  did  not 
specifically  recommend  regulations,  but 
the  Commission  did  express  the  view 
that  FDA  guidance  on  claims  under 
section  403(r)(6)  of  the  act  would  be 
"appropriate  and  helpful  in  clarifying 
the  appropriate  scope"  of  such  claims 
(the  report,  p.  38). 

As  to  the  agency's  public  statements 
that  DSHEA  is  self-implementing,  the 
comment  took  those  statements  out  of 
context.  When  DSHEA  was  passed, 
there  was  confusion  in  the  industry 
about  whether  the  types  of  statements 
permitted  by  section  403(r)(6)  of  the  act 
could  be  made  under  the  authority  of 
the  statute  alone,  in  the  absence  of 
implementing  regulations.  To  clear  up 
this  confusion,  at  least  one  agency 
official  publicly  said  that  DSHEA  was 
"self-implementing."  Agency  statements 
to  this  effect  were  intended  to  clarify 
that  manufacturers  were  not  required  to 
wait  for  FDA  to  issue  implementing 
regulations  before  making  claims  under 
section  403(r)(6)  of  the  act;  however, 
they  were  in  no  way  intended  to  imply 
that  the  agency  lacked  authority  to  issue 
implementing  regulations. 

Contrary  to  the  suggestion  in  one  of 
the  comments,  FDA  did  not  rely  on  the 
views  of  individual  Commission 
members,  but  on  the  official  7-point 
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"guidance"  developed  by  the 
Commission  "as  to  what  constitutes  an 
acceptable  statement  of  nutritional 
support  of  the  structure  function  type" 
(the  report  at  pp.  38  and  39).  The 
criteria  developed  by  FDA  are  highly 
consistent  with  the  Commission's 
guidance.  FDA  also  agrees  that  the 
Commission  did  not  make  any  findings 
or  recommendations  on  the  definition  of 
disease.  As  described  elsewhere  in  this 
rule,  the  final  rule  does  not  modify  the 
existing  definition  of  disease  found  in 
FDA's  health  claims  regulations. 

(5.)  One  comment  said  that  FDA 
should  have  admitted  that  there  is  and 
will  be  some  overlap  between  disease 
and  structure/function  claims  and  that 
the  agency  should  have  drafted  a  rule  to 
prevent  extreme  overlap  between 
structiu'e/function  claims  and  drug  or 
health  claims. 

FDA  disagrees  with  this  comment.  In 
the  proposed  rule,  FDA  recognized  that 
section  403(r)(6)  of  the  act  leaves  open 
questions  concerning  the  distinction 
between  structure/function  claims  and 
disease  claims.  Diseases  cause,  and  can 
be  characterized  as,  abnormalities  in  the 
structure  or  function  of  the  body.  It 
would  therefore  be  possible  to  describe 
almost  all  products  intended  to  treat  or 
prevent  disease  in  terms  of  their  effects 
on  the  structiue  or  function  of  the  body, 
without  mentioning  the  disease  itself. 

The  language  of  DSHEA,  however, 
does  not  support  treating  those 
structure/function  claims  that  are  also 
disease  claims  as  statements  permitted 
under  section  403(r)(6)  of  the  act.  As 
noted  above,  section  403(r)(6)  of  the  act 
contains  two  passages  that  indicate 
Congress'  intent  to  exclude  from  the 
scope  of  structure/function  claims  any 
claim  that  is  also  a  disease  claim. 
Section  403(r){6)  of  the  act  provides  that 
structure/function  statements  "may  not 
claim  to  diagnose,  mitigate,  treat,  cure, 
or  prevent  a  specific  disease  or  class  of 
diseases."  It  also  requires  structm-e/ 
function  claims  to  be  accompanied  by  a 
disclaimer  stating  that  the  product  "is 
not  intended  to  diagnose,  treat,  cure,  or 
prevent  any  disease." 

In  light  of  the  statutory  framework, 
FDA  concluded  in  the  preamble  to  the 
proposed  rule  that  section  403(r){6)  of 
the  act  authorizes  claims  related  to  the 
effect  of  a  product  on  the  structure  or 
function  of  the  body  only  if  they  are  not 
also  disease  claims.  FDA's  conclusion 
was  consistent  with  the  policy  guidance 
offered  by  the  President's  Commission 
on  Dietary  Supplement  Labels.  In  the 
report  the  Commission  offered  general 
guidance  on  structiu-e/ function  claims, 
including  the  following: 

3.  Statements  indicating  the  role  of  a 
nutrient  or  dietary  ingredient  in  affecting  the 


structure  or  filnction  of  humans  may  be  made 
when  the  statements  do  not  suggest  disease 
prevention  or  treatment.  ^ 

(The  report,  p.  38) 

Accordingly,  FDA  believes  that  it  is 
appropriate  to  define  the  luiiverse  of 
permitted  structure/function  claims  by 
first  identifying  those  cleiims  that  should 
be  considered  disease  claims. 
Remaining  claims  about  the  effect  of  a 
dietary  supplement  on  the  structure  or 
function  of  the  body  may  be  acceptable 
structure/function  claims  under  section 
403(r)(6)  of  the  act,  provided  that  they 
are  consistent  with  the  requirement  in 
section  201{ff)(l)  of  the  act  that  a  dietary 
supplement  be  "intended  to  supplement 
the  diet." 

(6.)  Some  comments,  particularly 
those  received  at  the  public  hearing  or 
during  the  reopened  comment  period, 
argued  that  it  is  difficult  or  impossible 
to  draw  principled  distinctions  between 
structure/function  claims  and  disease 
claims.  Some  of  these  comments  said 
that  section  403(r)(6)  of  the  act,  which 
is  premised  on  such  a  distinction,  is  not 
scientifically  based.  Other  comments 
argued  that  it  is  not  necessary  or 
practical  to  draw  clear  lines  between 
disease  claims  and  structure/function 
claims,  and  that  dietary  supplement 
labeling  should  instead  focus  on 
educating  consumers  about  the 
conditions  for  which  a  product  may  be 
used.  According  to  these  conunents,  if 
there  are  disease  conditions  that  might 
be  implied  by  a  particular  claim,  the 
labeling  should,  for  example,  inform 
consumers  of  the  symptoms  of  such 
conditions,  the  importance  of  seeking 
medical  attention  for  them,  and  their 
health-related  consequences.  Other 
comments  argued  that  consumers 
reading  the  labels  of  dietary 
supplements  will  incorrectly  assume 
that  the  information  provided  therein 
has  been  reviewed  by  the  government 
and  that  the  claims,  express  or  implied, 
are  supported  by  the  kind  of  scientific 
evidence  that  supports  drugs  with 
similar  claims. 

FDA  agrees  that  it  may  be  very 
difficult  to  draw  clear  lines  between 
structure/function  claims  and  disease 
claims.  Despite  the  difficulty, 
implementing  section  403(r)(6)  of  the 
act  requires  the  agency  to  draw  these 
lines.  FDA  would  not  be  carrying  out  its 
statutory  obligations  if  it  abdicated 
responsibility  for  distinguishing 
between  the  two  types  of  claims,  and 
instead  permitted  dietary  supplements 
to  disseminate  information  about 
specific  disease  states.  FDA  agrees  that 
scientifically  valid  information  about 
diseases  is  helpful  to  consumers,  if  it  is 
delivered  consistently  and  accurately, 
but  does  not  agree  that  section  403(r)(6) 


of  the  act  authorizes  such 
dissemination.  FDA  strongly  believes 
that  the  dissemination  of  such 
information  on  dietary  supplement 
labels  increases  the  likelihood  that 
consumers  will  believe  that  the 
supplements  are  intended  to  treat  or 
prevent  the  diseases  described  in  the 
labeling.  Therefore,  it  is  important  that 
any  disease  claims  in  dietary 
supplement  labeling  continue  to  be 
subject  to  prior  FDA  review  to  evaluate 
the  safety  and  effectiveness  of  the 
product  for  the  use  described  or 
suggested  by  the  claim. 

The  agency  also  notes  that  there  may 
be  important  health-related 
consequences  associated  with  taking  a 
dietary  supplement,  even  if  the  product 
does  not  bear  disease  claims.  For  the 
labeling  of  a  dietary  supplement  to  be 
considered  truthful  and  non-misleading 
(see  sections  403(a)  and  (r)(6)  and 
201(g)(1)  of  the  act),  it  must  include  all 
information  that  is  material  in  light  of 
the  claims  made  for  the  product  and  the 
consequences  that  may  result  from  its 
use  (see  section  201  (m))  of  the  act. 

(7.)  Many  conunents  discussed  the 
rule's  effect  on  scientific  research.  Some 
comments  argued  that  the  proposal 
would  discourage  scientific  research  on 
dietar>'  supplements.  One  comment 
contended  that  such  research  might 
prompt  FDA  to  consider  a  dietary 
supplement  to  be  a  drug.  Another 
comment  said  the  proposal  would 
"chill"  the  availability  of  third-party 
information  on  dietary  supplements. 

The  agency  disagrees  with  the 
comments.  The  comments  provided  no 
evidence,  and  the  agency  is  aware  of 
none,  that  establishing  criteria  for 
distinguishing  structure/function  claims 
and  disease  claims  will  adversely  affect 
the  conduct  or  use  of  scientific  research. 
In  the  agency's  experience,  establishing 
regulatory  standards  has  generated  more 
research  rather  than  less.  As  described 
below,  some  comments  from 
pharmaceutical  companies  and  from 
patient  organizations  expressed  the 
contrary  concern  that  allowing  dietary 
supplements  to  make  disease  claims 
without  FDA  review  would  undermine 
incentives  for  rigorous  scientific 
research.  The  agency  also  notes  that 
nothing  in  this  rule  would  treat 
scientific  research  or  the  publication  of 
research  results  in  a  scientific  journal  as 
evidence  that  a  product  is  marketed  as 
a  dietary  supplement  or  is  a  drug. 

(8.)  Several  comments  addressed  the 
relationship  between  dietar\' 
supplements  and  drug  products,  and  the 
effects  of  this  regulation  on  drug 
products  and  drug  development.  Some 
comments  suggested  that  the  proposal 
represented  an  attempt  by  FDA  to 


1006 


'ederal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


regulate  dietary  supplements  in  a 
manner  that  bar  efits  pharmaceutical 
interests  or  to  re  gulate  dietary 

manner  that  is  similar 
to  European  reg  ilatory  systems  that 
apply  drug  requ  rements  to  such 
products. 

hi  contrast,  ot  ler  comments  expressed 
concern  over  thi  (  negative  effects  of 
DSHEA  and  the  proposed  rule  on 
incentives  for  p  larmaceutical  drug 
development.  0[ie  comment  asked  FDA 
to  provide  an  "i  nambiguous 
demarcation"  that  would  preserve 
research  and  development  incentives  for 
drug  products  a:  id  permit  evaluation  of 
opportunities  in  the  dietary  supplement 
marketplace.  Ac  cording  to  this 
comment,  secticn  403(r)(6)  of  the  act, 
and  DSHEA  gen  srally,  were  intended  to 
create  "parity"  1  letween  the  dietary 
supplement  and  food  industries  without 
undermining  rei  earch  and  development 
incentives  for  tli  e  pharmaceutical 
industry  and  to  iddress  a  perceived 
failure  by  FDA  t  a  implement  the  health 
claims  provisioi  i  for  dietary 
supplements  in  section  403(r)(5){D)  of 
the  act.  The  con  ment  contended  that 
section  403(r){6  of  the  act  is  intended 
to  provide  a  lim  ted  statutory  safe 
harbor  for  certain  dietary  supplements 
that  might  other  wise  be  subject  to 
regulation  unde '  the  health  claim  rules 
for  food  or  as  ur  approved  new  drugs, 
but  it  does  not  p  ermit  any  and  all 
structure/ functi  )n  statements  for  dietary 
supplements.  T:  lus,  the  comment  said 
FDA  should  ha\  e  "parallel 
interpretations"  of  sections  201(g)(1)(C) 
and  403(r)(6)  of  he  act.  The  comment 
suggested  that  F  DA  enforce  the 
requirement  of  J  "documented 
mechanism"  im  losed  in  section 
403(r)(6)(A)  oft  le  act.  which  permits 
claims  that  "characterize  the 
documented  me  ::hanism  by  which  a 
nutrient  or  dieta  ry  supplement  acts  to 
maintain"  struc  ure  or  function  and  that 
FDA  limit  claims  to  "maintaining," 
rather  than  "prcmoting"  or  "improving" 
structure  or  funi  lion. 

FDA  does  not  agree  that  this  rule  was 
designed  to  bem  tfit  the  pharmaceutical 
industry  or  to  es  tablish  rules  that  are 
consistent  with  European  regulation  of 
dietary  supplen  ents.  As  noted  above, 
some  pharmacei  itical  companies  believe 
that  the  rule  will  harm  them  by 
permitting  com  letition  by  products  that 
undergo  rigorous  testing 
pharmaceutical 
companies  already  produce  dietary 
supplements  an  i  expressed  the  same 
reservations  abc  ut  the  rule  as  other 
dietary  suppleir  ent  manufacturers. 
There  was  also  i  lo  attempt  to  model  this 
rule  after  Europ  ;an  regulation  of  dietary 
supplements 


have  not  had  to 
or  review.  Othei 


FDA  recognizes  the  importance  of 
maintaining  incentives  for  research  and 
product  innovation.  By  establishing 
criteria  for  determining  when  a 
statement  may  be  a  disease  claim,  the 
final  rule  indirectly  contributes  towards 
preserving  the  incentives  for 
pharmaceutical  research  and 
development  by  ensuring  that  products 
marketed  for  treatment  or  prevention  of 
diseases  must  all  meet  the  same 
regulatory  standards.  As  stated  below, 
FDA  believes  that  if  the  rule  were  to 
permit  dietary  supplements  to  carry 
implied  disease  claims,  the  incentives 
for  new  drug  development  could  be 
significantly  undermined. 

FDA  agrees  with  the  comment  that  the 
structure/function  provisions  of  sections 
403(r)(6)  and  201(g)(1)(C)  of  the  act  are 
similar  in  scope.  FDA  also  agrees  that  to 
make  a  statement  about  the  mechanism 
by  which  a  dietary  supplement 
maintains  structure  or  function,  the 
mechanism  of  action  must  be 
"documented."  FDA  does  not  agree, 
however,  that  this  is  the  only  provision 
under  which  a  dietary  supplement  may 
claim  to  maintain  healthy  structure  or 
function.  Maintenance  claims  also  can 
be  made  under  the  provision  that 
authorizes  statements  that  "describe  the 
role"  of  a  supplement  "intended  to 
affect  the  structure  or  function"  of  the 
body  (section  403(r)(6)(A)  of  the  act). 

In  response  to  the  comment  asking 
FDA  to  limit  claims  to  "maintaining," 
rather  than  "promoting"  or 
"improving,"  structure/function,  the 
agency  agrees  that  "improving"  often 
suggests  some  abnormality  or  deficiency 
that  can  be  treated,  so  a  claim  to 
"improve"  a  structure  or  function  of  the 
body  would  be  more  likely  to  be  a 
disease  claim.  On  the  other  hand,  a 
claim  to  improve  memory  or  strength 
would  be  a  permitted  structure/function 
claim,  unless  disease  treatment  were 
implied.  Use  of  the  term  "promote"  may 
be  acceptable  under  the  portion  of 
section  403(r)(6)(A)  of  the  act  which 
authorizes  claims  that  "described  the 
role  of  a  *  *  *  dietary  ingredient 
intended  to  affect  the  structure  or 
function."  Whether  a  claim  for 
"promoting"  structure  or  function  is  a 
disease  claim  will  depend  on  the 
context  and  nature  of  the  claim.  For 
example,  a  claim  that  a  product  "helps 
promote  digestion"  would  be  a 
structure/function  claim  because  it  does  ' 
not  refer  explicitly  or  implicitly  to  an 
effect  on  a  disease  state,  but  a  claim  that 
a  product  promotes  low  blood  pressure 
would  be  considered  a  disease  claim. 
Both  the  preamble  to  the  proposed  rule 
and  the  Commission  recognized  that 
statements  using  the  word  "promote" 
can  be  appropriate  when  the  statements 


do  not  suggest  disease  prevention  or 
treatment  or  use  for  a  serious  health 
condition  that  consumers  cannot 
evaluate  (see  63  FR  23624  at  23626). 

(9.)  A  few  comments  objected  to  the 
statement  that  a  dietary  supplement 
bearing  an  appropriate  structure/ 
function  claim  may  be  subject  to 
regulation  as  a  drug  if  there  is  other 
evidence  that  it  is  intended  for  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease.  One  comment 
argued  that  many  dietary  supplements 
are  used  for  medicinal  purposes  and  it 
would  be  "easy"  for  FDA  to  find 
evidence  that  they  were  intended  for 
this  purpose  based  on  consumer  use  of 
the  product. 

Although  FDA's  longstanding 
interpretation  of  section  201(g)(1)(B)  of 
the  act  authorizes  the  agency  to  rely  on 
evidence  outside  the  labeling  and 
advertising  of  a  product  to  establish  its 
intended  use,  FDA  does  not  rely  on 
such  evidence  alone  except  in  unusual 
circumstances.  For  example,  the  courts 
have  suggested  that  if  the  agency  seeks 
to  rely  solely  on  evidence  that 
consumers  use  a  product  for  a  particular 
purpose  to  support  a  finding  of  intended 
use  for  that  purpose,  consumers  must 
use  the  product  predominantly  or  nearly 
exclusively  for  that  purpose.  (See,  e.g.. 
Action  on  Smoking  and  Health  (ASH)  v. 
Harris,  655  F.2d  236,  239-240  (D.C.  Cir. 
1980);  National  Nutritional  Foods 
(NNFA)  V.  Weinberger,  512  F.2d  688, 
702  (2d  Cir.  1975),  cert,  denied,  423  U.S. 
827  (1975).)  The  fact  that  some 
consumers  used  a  dietary  supplement 
for  medicinal  purposes  would  not  by 
itself  be  sufficient  to  establish  intended 
use  as  a  drug,  if  use  for  medicinal 
purposes  was  not  the  predominant  use. 

FDA  reiterates,  however,  that  in 
appropriate  circumstances,  FDA  may 
find  that  a  dietary  supplement  for  which 
only  structure/function  claims  are  made 
in  labeling  may  nevertheless  be  a  drug 
if  there  is  other  evidence  of  intended 
use  to  prevent  or  treat  disease. 

(10.)  Some  comments  discussed  the 
"disclaimer"  statement  required  by 
section  403(r)(6)(C)  of  the  act.  The 
disclaimer  reads  as  follows:  "This 
statement  has  not  been  evaluated  by  the 
Food  and  Drug  Administration.  This 
product  is  not  intended  to  diagnose, 
treat,  cure,  or  prevent  any  disease."  One 
comment  said  the  disclaimer  resolves 
any  consumer  confusion  between 
dietary  supplement  claims  and  drug 
claims.  Another  comment  said  the 
proposed  rule  showed  that  FDA  was 
implicitly  rejecting  the  disclaimer's 
meaning  because  the  proposed  rule 
would  restrict  the  amount  of 
information  flowing  to  consumers.  One 
comment  said  the  disclaimer  reflects 
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Congress'  understanding  of  a  tension 
between  stnictiire/function  and  disease 
claims,  while  another  comment  asserted 
that  the  disclaimers  required  on  a  label 
are  an  attempt  to  decrease  the  amount 
of  space  on  a  label  for  a  structiu'e/ 
function  claim. 

Section  403(r)(6)  of  the  act  requires 
dietary  supplement  manufacturers  who 
wish  to  make  a  structure/function 
statement  to  include  the  disclaimer, 
and,  since  1997,  FDA  regulations 
regarding  the  disclaimer  have  been 
codified  at  §  101.93.  However,  the 
disclaimer's  role  does  not  eliminate  the 
need  for  this  final  rule  to  establish 
criteria  for  determining  whether  a 
statement  is  a  disease  claim.  Section 
403(r){6)  of  the  act  provides  that  a 
statement  for  a  dietary  supplement  that 
is  made  under  section  403(r)(6)  "may 
not  claim  to  diagnose,  mitigate,  treat, 
cure,  or  prevent  a  specific  disease  or 
class  of  diseases."  Had  Congress  thought 
the  disclaimer,  alone,  was  sufficient  to 
distinguish  between  structure/function 
claims  and  disease  claims,  it  would  not 
have  enacted  the  restriction  against 
disease  claims  in  section  403{r)(6)  of  the 
act. 

FDA  does  not  agree  with  the  assertion 
that  the  disclaimer,  which  is  expressly 
required  by  the  act,  is  a  scheme  to 
decrease  the  space  for  structiu'e/ 
function  claims  on  a  label.  FDA  believes 
that  the  disclaimer  is  intended  to  make 
sure  that  consumers  understand  that 
structure/function  claims,  unlike  health 
claims  and  claims  that  appear  on  the 
labels  of  drugs,  are  not  reviewed  by  FDA 
prior  to  marketing,  and  to  caution 
consumers  that  dietary  supplements 
bearing  such  claims  are  not  for 
therapeutic  uses. 

(11.)  Several  comments  sought 
additional  statements  or  language  on 
product  labels.  One  comment  supported 
the  marketing  of  dietary  supplements 
and  other  substances  whose 
effectiveness  has  not  been  established 
and  that  have  no  appreciable  toxicity  as 
long  as  the  product's  label  stated  that 
effectiveness  had  not  been  proven. 
Another  comment  said  precautions, 
such  as  adverse  reactions  and 
contraindications  to  certain  diseases 
and  medications,  are  important 
information  for  labels.  The  comment 
also  sought  a  description  of  a  dietary 
supplement  product's  contents  as  a 
percentage  of  a  person's  recommended 
daily  intake  (RDI)  and  in  actual  units. 

FDA  declines  to  revise  the  rule  as 
suggested  by  the  comments.  With  regard 
to  the  marketing  of  dietary  supplements 
with  a  label  statement  that  the  product's 
effectiveness  has  not  been  proven,  the 
agency  advises  that  dietary  supplements 
that  do  not  do  what  they  claim  to  do  are 


misbranded.  The  act  forbids  false  and 
misleading  labeling  and  advertising 
claims  and  requires  businesses  to  have 
substantiation  for  any  structure/function 
claims  they  make  for  dietary 
supplements  in  labeling  (see  section 
403(a)  and  (r)(6)(B))  of  the  act).  The 
presence  of  a  disclaimer  indicating  that 
effectiveness  has  not  been  established 
cannot  vitiate  these  statutory 
obligations.  Therefore,  it  would  be 
inappropriate  for  FDA  to  sanction  the 
use  of  effectiveness  disclaimers. 

Although  the  act  does  not  prescribe 
any  specific  statements  concerning 
adverse  reactions  or  contraindications 
that  dietary  supplements  must  carry,  the 
agency  notes  that  dietary  supplement 
labeling,  like  the  labeling  of  all  other 
FDA-regulated  products,  is  required  to 
include  all  information  that  is  material 
in  light  of  consequences  that  may  result 
ft-om  the  use  of  the  product  or 
representations  made  about  it  (see 
sections  403(a)(1)  and  201(n)  of  the  act). 

As  for  requiring  information  on  the 
percentage  of  RDI  and  actual  luiits  for 
dietary  ingredients  in  dietary 
supplements,  FDA  agrees  that  such 
information  is  useful.  In  fact,  FDA's 
nutrition  labeling  regulations  for  dietary 
supplements  generally  require  the 
percentage  of  the  RDI  or  daily  reference 
value  (DRV)  that  a  dietary  supplement 
contains  to  be  given  for  dietary 
ingredients  that  have  an  RDI  or  DRV 
(see  §  101.36(b)(2){iii)  (21  CFR 
101.36(b)(2)(iii))).  In  addition,  the 
amount  in  units  must  be  given, 
regardless  of  whether  an  RDI  or  DRV  has 
been  established  (see  §  101.36(b)(2)  and 
(b)(3)  (21  CFR  101.36(b)(2)  and  (b)(3)). 
This  information  can  be  found  on  the 
Supplement  Facts  panel  of  dietary 
supplements. 

(12.)  One  comment  objected  to 
referring  to  structure/function 
statements  as  "claims."  The  comment 
said  that,  imder  section  403(r)(6)  of  the 
act,  such  statements  must  be  truthful 
and  non-misleading,  so  they  should  be 
called  "statements"  instead  of  "claims." 

FDA  has  traditionally  used  the  term 
"claim"  to  refer  to  any  statement  made 
by  a  manufactiuer  that  recommends  or 
suggests  a  particular  use  of  a  product. 
This  term  is  used  for  all  products 
regulated  by  FDA,  including  drugs, 
foods,  devices,  and  dietary 
supplements.  Use  of  the  term  "claim"  is 
not  intended  to  suggest  that  a  statement 
is  untrue  or  misleading  in  any  way. 

(13.)  One  comment  said  that  any 
substance  used  with  "pharmacologic 
intent"  should  be  classified  as  a  drug  or 
biologic  in  order  to  ensure  the  efficacy, 
potency,  and  purity  of  medicines.  The 
comment  explained  that  such 
substances  have  a  potential  for 


therapeutic  benefit  as  well  as  harm,  and 
suggested  that  existing  and  new  dietary 
supplements  that  are  marketed  with 
health-related  claims  be  required  to 
provide  scientific  evidence  of  their 
safety  and  efficacy  as  a  condition  of 
their  being  marketed  as  a  drug  or 
biologic. 

FDA  declines  to  adopt  the  comment's 
suggestion.  Section  403(r)(6)  of  the  act 
expressly  authorizes  certain  structure/ 
function  claims  for  dietary  supplements. 
Many  of  these  claims  may  be  said  to  be 
"health-related."  (The  agency  is 
uncertain  what  is  meant  by 
"pharmacologic  intent.")  "Thus,  the  act 
does  not  require  all  substances  with 
health-related  claims  to  be  classified  as 
a  drug  or  biologic. 

Regarding  saiety  and  effectiveness 
evidence  for  dietary  supplements  that 
bear  health-related  claims,  FDA  agrees 
that  such  evidence  should  continue  to 
be  required  where  the  claim  is  a  health 
claim  within  the  meaning  of 
§  101.14(a)(1)  or  a  claim  that  subjects 
the  product  to  regulation  as  a  drug 
under  section  201(g)(1)(B)  of  the  act. 
With  regard  to  health-related  claims  that 
are  authorized  by  section  403(r)(6)  of  the 
act,  section  403(r)(6)(B)  does  require 
manufacturers  to  have  substantiation  for 
their  claims.  However,  the  act  does  not 
generally  require  dietary  supplement 
manufactiuers  that  make  claims  for  their 
products  under  section  403(r)(6)  of  the 
act  to  provide  a  premarket 
demonstration  of  safety  and 
effectiveness  to  FDA. 

(14.)  One  comment  recommended  that 
FDA  not  finalize  the  proposed  rule 
because  it  claimed  that  the  proposal's 
criteria  were  based  on  a  subjective 
evaluation  of  claims  and  not  on 
objective  information  fi-om  market 
research  studies  to  determine  whether 
consumers  are  confused  by  the  clciim. 
The  comment  also  argued  that  FDA  did 
not  provide  data  and  information 
regarding  consumer  confusion,  and  that 
all  interested  parties  should  be  able  to  > 
evaluate  and  comment  on  any  data 
before  FDA  finalizes  the  proposal.  The 
comment  asserted  that  a  significantly 
revised  and  limited  final  rule  could 
provide  a  basic  regulatory  definition  of 
disease  and  a  "construct"  for  structiue/ 
function  claims  so  that  detailed 
regulatory  criteria  would  be 
uiuiecessary. 

The  act  does  not  require  market 
research  studies  to  determine  whether  a 
particular  statement  is  a  structure/ 
function  claim  or  disease  claim,  and  it 
would  be  both  impractical  and 
inefficient  to  require  such  studies  to 
decide  the  status  of  every  possible  claim 
that  could  be  made  imder  section 
403(r)(6)  of  the  act.  FDA  also  does  not 
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guidance  documents  for  specific  claims 
or  recommended  that  FDA  create  or  use 
advisory  committees  to  help  draft 
guidance  documents.  Two  comments 
said  that  the  Commission  report  only 
provided  guidance  and  suggestions,  so 
FDA  did  not  have  to  issue  the  proposed 
rule.  Another  comment  said  that 
publishing  a  guidance  document  would 
consume  fewer  agency  resources  and 
that  a  rule  is  unnecessary  because  the 
industry  already  knows  the  permissible 
scope  of  statements  for  dietary 
supplements. 

FDA  disagrees  with  the  comments. 
The  final  rule  creates  uniform, 
enforceable  requirements  for  structure/ 
function  claims.  By  doing  .so,  the  final 
rule  establishes  a  "level  playing  field" 
for  all  members  of  the  dietary 
supplement  industry,  and  permits 
rational  use  of  FDA's  limited 
enforcement  resources.  In  contrast, 
guidance  documents,  although  they 
represent  FDA's  best  advice  on  a 
particular  matter,  are  not  binding  on  any 
party.  Relying  solely  on  guidance 
documents  would  not  be  as  effective  in 
achieving  consistency  in  the  regulation 
of  structure/function  claims  on  dietary 
supplements  and  would  lead  to  case-by- 
case  enforcement. 

FDA  does,  however,  intend  to  issue  a 
guidance  document  to  provide 
additional  information  regarding 
structure/function  and  disease  claims. 
The  guidance  document  would 
complement,  rather  than  substitute  for, 
the  final  rule. 

As  for  those  comments  stating  that  a 
guidance  document  would  permit  new 
information  to  support  new  structure/ 
function  claims  or  that  outreach 
programs  are  necessary,  FDA  notes  that 
interested  persons  may  generate  such 
information  regardless  of  the  rule.  FDA 
may  also  conduct  research  or  other 
programs  or  consult  advisory 
committees  or  other  persons  if  such 
actions  would  be  helpful.  In  short, 
gathering  more  information  or 
conducting  research  and  other  programs 
is  not  dependent  on  whether  FDA  issues 
a  guidance  document  instead  of  a  rule. 

(17.)  A  few  comments  stated  that  FDA 
should  enforce  existing  laws  and 
regulations,  remove  unsafe  products 
from  the  market,  take  action  against 
dietary  supplements  that  make 
"extravagant,  unsubstantiated"  claims, 
or  promote  educational  activities 
instead  of  issuing  regulations.  One 
comment  suggested  that  FDA  resources 
would  be  better  spent  reviewing  notices 
sent  to  the  agency  instead  of  issuing 
regulations.  Another  comment 
suggested  that  FDA  continue  to  clarify 
issues  on  a  case-by-case  basis. 


FDA  disagrees  with  the  comments. 
Regulations  offer  several  important 
advantages  that  case-by-case 
clarification,  individual  enforcement 
actions,  and  educational  activities 
generally  cannot.  For  example,  when 
FDA  develops  a  regulation,  it  provides 
notice,  obtains  public  comment, 
considers  alternatives,  and  evaluates  the 
rule's  potential  impacts,  costs,  and 
benefits.  Individual  enforcement  actions 
and  educational  activities  are  not 
subject  to  these  considerations. 

Regulations  also  establish  uniform, 
industry-wide  requirements  in  a  single 
administrative  proceeding  (rulemaking). 
In  contrast,  individual  enforcement 
actions  focus  on  distinct  facts  that  may 
not  lend  themselves  to  uniform 
application  to  an  entire  industry. 
Moreover,  enforcement  actions  are 
'resource-intensive  and  require  multiple 
steps,  such  as  inspections,  warning 
letters,  and  sometimes  litigation,  before 
they  are  completed.  Educational 
activities  may  deal  with  general  topics 
and  provide  valuable  opportunities  for 
discussing  issues  with  FDA,  but  they  do 
not  create  uniform  requirements. 

Regulations  are  also  easier  to  locate 
because  they  are  published  in  the 
Federal  Register  when  they  are  issued, 
are  codified  and  published  in  the  Code 
of  Federal  Regulations  (CFR)  and  can  be 
found  in  libraries  and  on  government 
Internet  sites  (such  as  the  Government 
Printing  Office's  website  at 
www.gpo.gov).  In  contrast,  agency 
correspondence  and  results  of 
individual  enforcement  actions  are  not 
as  widely  available  and  may  be  difficult 
for  some  regulated  entities  and 
consumers  to  obtain. 

Thus,  when  it  comes  to  establishing 
uniform,  industry-wide  requirements, 
conserving  agency  resources,  and 
providing  public  notice  and  an 
opportunity  to  comment,  regulations  are 
preferable  to  individual  enforcement 
actions  and  educational  activities. 

(18.)  A  comment  suggested  that  FDA 
adopt  an  approach  like  hazard  analysis 
critical  control  point  (HACCP)  instead 
of  issuing  the  rule. 

FDA  disagrees  with  the  comment. 
HACCP  is  best  suited  for  issues  relating 
to  how  a  product  is  manufactured.  Here, 
the  principal  issue  is  the  claims  made 
for  a  product  rather  than  how  the 
product  is  made. 

(19.)  A  comment  stated  that  FDA 
lacks  the  expertise  to  determine  whether 
a  botanical  is  a  drug  or  a  dietary 
supplement.  The  comment  explained 
that  botanicals  can  be  used  for 
medicinal  purposes,  but  that  they  can 
also  be  used  for  promoting  general  well 
being  and  supporting  the  structure  or 
function  of  the  body.  According  to  the 
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comment,  FDA  declared  Yellowdock,  an 
herb,  to  have  medicinal  purposes  only, 
when  the  herb  also  had  a  long  history 
of  use  as  a  food  source. 

The  comment  may  have 
misinterpreted  the  rule.  The  focus  of 
this  rule  is  not  on  whether  a  substance 
has  a  history  of  use  as  a  food  but  on 
claims  made  in  the  product's  labeling. 
The  rule  defines  the  types  of  statements 
that  may  be  made  concerning  a  dietary 
supplement's  effect  on  the  structure  or 
function  of  the  body.  FDA  has  many 
years  of  experience  in  regulating  and 
interpreting  health-related  product 
claims. 

(20.)  One  comment  said  other 
countries  (naming  several  European 
nations)  and  the  World  Health 
Organization  have  established  lists  of 
ingredients  and  botanical  products  that 
are  safe  and  permitted  for  therapeutic 
purposes.  The  comment  suggested  that 
FDA  consider  assembling  a  committee 
to  establish  a  similar  list  for  the  United 
States. 

A  list  of  dietary'  ingredients  and 
botanical  products  and  their  therapeutic 
uses  might  provide  valuable 
information.  Nevertheless,  section 
403{r)(6)  of  the  act  permits  only 
structure/function  claims  for  dietary 
supplements  that  are  not  also  disease 
claims,  and  so  such  a  list  would  not  be 
relevant  to  this  rulemaking. 

(21.)  Two  comments  suggested  that 
FDA  list  examples  of  structure/function 
claims  in  order  to  reduce  confusion. 
Another  comment  would  have  FDA' 
describe  both  disease  claims  and 
structure/function  claims. 

FDA  intends  to  issue  a  guidance 
document  that  will  provide  examples  of 
claims  that  would  and  would  not  be 
considered  disease  claims.  This  final 
rule  also  includes  many  examples  of 
structure/function  and  disease  claims. 

B.  Permitted  Structure/Function 
Statements  (§  101.93(f)) 

Proposed  §  101.93(f}  stated  that 
dietary  supplement  labels  and  labeling 
may  bear  structure/function  statements 
that  are  not  disease  claims  within  the 
meaning  of  proposed  §  101.93(g)  and 
that  otheru'ise  comply  with  the 
notification  and  disclaimer  provisions 
of  §  101.93(a)  through  (e).  FDA  is 
revising  §  101.93(f)  on  its  own  initiative 
to  make  it  clear  that  a  dietary 
supplement  may  bear  a  disease  claim  if 
it  is  the  subject  of  an  authorized  health 
claim,  but  that  otherwise  disease  claims 
will  subject  the  product  to  regulation  as 
a  drug. 

C.  Definition  of  Disease  (§  101.93(g)(1)) 

To  assist  in  describing  what 
constitutes  a  disease  claim,  the 


proposed  rule  contained  a  definition  of 
"disease."  The  proposed  definition  was 
based  on  standard  medical  and  legal 
definitions  of  the  term  (Refs.  2,  3,  4,  and 
5).  Proposed  §  101.93(g)(1)  defined 
"disease"  as: 

any  deviation  from,  impairment  of,  or 
interruption  of  the  normal  structure  or 
function  of  any  part,  organ,  or  system  (or 
combination  thereof)  of  the  body  that  is 
manifested  by  a  characteristic  set  of  one  or 
more  signs  or  symptoms,  including 
laboratory  or  clinical  measurements  that  are 
characteristic  of  a  disease. 

The  proposed  definition  would  have 
replaced  an  earlier  definition  issued  in 
1993  as  part  of  the  regulations 
implementing  the  health  claims 
provisions  of  NLEA.  The  implementing 
regulations  require  dietary  supplement 
manufactiuers  to  obtain  prior 
authorization  of  any  labeling  statement 
that  characterizes  the  relationship 
between  a  substance  in  the  supplement 
to  a  "disease  or  a  health-related 
condition"  (section  403(r)(l)(B)  of  the 
act;  §  101.14(a)(1)).  The  phrase  "disease 
or  health-related  condition"  was 
defined  in  those  regulations  as: 

damage  to  an  organ,  part,  structure,  or 
system  of  the  body  such  that  it  does  not 
function  properly  (e.g.,  cardiovascular 
disease),  or  a  state  of  health  leading  to  such 
d>tsfunctioning  (e.g.,  hypertension);  except 
that  diseases  resulting  from  essential  nutrient 
deficiencies  (e.g.,  scurvy,  pellagra)  are  not 
included  in  this  definition  *  *  *. 
Section  101.14(a)(5)  (formerly 
§  101.14(a)(6)).  The  definition  was 
redesignated  as  §  101.14(a)(5)  effective 
March  23,  1999  (see  62  FR  49859, 
49867). 

FDA  tentatively  concluded  that  it  did 
not  want  to  retain  the  older  health 
claims  definition  because  its  use  of  the 
term  "damage"  could  be  interpreted  to 
limit  the  definition  to  serious  or  long- 
term  diseases,  and  could  imply  that 
there  needed  to  be  pathological 
evidence  of  damage,  which  is  not 
always  present.  For  example,  most 
mental  illnesses  have  no  evidence  of 
anatomic  damage,  yet  are  clearly 
diseases. 

In  the  July  8,  1999.  Federal  Register 
notice  announcing  a  public  meeting  and 
reopening  the  comment  period,  FDA 
requested  additional  comment  on  the 
definition  of  disease.  The  notice  listed 
four  questions  on  which  it  sought 
specific  comment:  (1)  What  are  the 
consequences,  with  respect  to  the  range 
of  acceptable  structure/function  claims, 
of  adopting:  (a)  The  1993  definition  in 
§  101.14(a)(5),  or  (b)  the  definition  in  the 
proposed  rule?  (2)  If  FDA  were  to  retain 
the  1993  definition,  does  the  reference 
to  "damage"  exclude  any  conditions 
that  are  medically  understood  to  be 
diseases?  Please  provide  examples.  (3)  If 


it  does  not  exclude  any  such  conditions, 
is  the  1993  definition  otherwise 
consistent  with  current  medical 
definitions  of  disease?  (4)  If  it  does 
exclude  conditions  that  are  medically 
understood  to  be  diseases,  could  it  be 
revised  in  a  way  that  would  include 
such  conditions? 

(22.)  Almost  all  of  the  comments  from 
the  dietary  supplement  industry  and 
from  individuals  objected  to  the  new 
definition.of  disease.  Most  of  these 
comments  argued  that  the  new 
definition  is  too  broad,  sweeping  in 
many  minor  deviations  or  abnormalities 
that  are  not  diseases.  (Many  of  these 
conunents  did  not  appear  to  have 
understood  that  the  definition  required 
not  only  a  deviation,  but  one  that  "is 
manifested  by  a  characteristic  set  of  one 
or  more  signs  or  symptoms.")  One 
comment  said  that  under  the  new 
definition  wrinkles  and  gray  hair  would 
qualify  as  diseases.  Some  comments 
objected  to  the  fact  that  the  proposed 
definition  was  not  limited  to  adverse 
deviations  from  normal  structure  or 
function.  Other  comments  argued  that 
the  breadth  of  the  proposed  definition  is 
inconsistent  with  the  intent  of  DSHEA. 
Some  comments  objected  tp  the 
distinction  between  normal  and 
abnormal  functions,  and  argued  that 
Congress  did  not  intend  to  limit 
structure/function  claims  to  normal 
structure  or  function.  Some  comments 
contended  that  the  definition  of  disease 
should  not  include  the  phrase 
"structure  or  function."  Other 
comments  said  that  Congress  should  be 
presumed  to  have  been  aware  of  the 
1993  definition  of  "disease  or  health- 
related  condition"  and  to  have  intended 
FDA  to  use  that  definition.  Several 
comments  argued  that  the  new 
definition  of  "disease  or  health-related 
condition"  for  health  claims  would 
inappropriately  broaden  the  scope  of 
health  claims  for  conventional  foods 
and  concomitantly  narrow  the  scope  of 
acceptable  structure/function  claims  for 
foods.  One  comment  said  that 
redefining  "disease  or  health-related 
condition"  in  §  101.14(a)(5)  would 
undermine  the  existing  definition  of 
"statement  of  nutritional  support."  and 
would  violate  DSHEA  and  the  First 
Amendment.  Most  of  the  comments 
firom  the  dietary  supplement  industry 
and  from  individuals  recommended  that 
FDA  return  to  the  1993  definition. 

Most  of  the  comments  from  health 
professional  groups  and  groups  devoted- 
to  specific  diseases,  including  those 
who  participated  in  the  August  4,  1999, 
public  meeting,  supported  the  new 
definition  of  disease  as  more  consistent 
with  a  medical  understaiiding  of  disease 
than  the  NLEA  definition.  Some  of  these 
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comments  criticized  the  1993  definition 
because  of  its  raliance  on  "damage"  and 
dysfunction  ana  because  of  its  failure  to 
refer  to  signs  ar  d  symptoms.  While 
many  comment  3  from  the  dietary 
supplement  inc  ustry  said  that  no 
recognized  dise  ases  would  be  excluded 
by  requiring  ev  dence  of  "damage," 
comments  from  health  professionals 
pointed  out  a  n  imber  of  recognized 
disease  conditi(  ms  for  which  it  is  not 
currently  possille  to  identify  physical 
damage  to  an  oi  gan,  part,  or  system  of 
the  body,  inclui  ling  most  psychiatric 
diseases  (depre  ;sion,  bipolar  disorder, 
schizophrenia,  ind  obsessive 
compulsive  disorder,  among  others), 
and  the  early  st  iges  of  certain  metabolic 
diseases,  incluc  ing  diabetes,  genetic 
diseases,  and  ni  itritional  deficiency 
diseases. 

A  few  conim<  nts  offered  alternative 
definitions  of  d  sease.  A  major  medical 
association  con  ended  that  the  proposed 
definition  would  be  improved  by  the 
addition  of  the  jhrase  "or  a  state  of 
health  leading  1 3  such  deviation, 
impairment,  or  interruption."  An  OTC 
drug  and  dietar  i  supplement  trade 
association  offe  ed  the  following 
alternative  defii  ution  of  disease,  which 
would  modify  t  le  proposed  definition: 

A  disease  is  an; '  adverse  deviation  from,  or 
impairment  of,  or  interruption  of  the  normal 
structure  or  fund  on  of  any  part,  organ,  or 
system  (or  combi  lation  thereof)  of  the  body 
that  is  manifestec  by  a  characteristic  set  of 
one  or  more  signs  or  symptoms  that  are  not 
characteristic  of  a  natural  state  or  process. 
According  to  th  is  comment,  the  addition 
of  the  word  "adverse"  appropriately 
narrows  the  nat  ure  of  the  deviation, 
"laboratory  or  c  linical  measurements" 
are  appropriate  y  deleted  because  they 
are  already  incl  uded  under  the  concept 
of  "signs,"  and  the  exclusion  of  natural 
states  "encomp  isses  Congress'  intent  to 
allow  health  pr  )motion/maintenance 
claims."  One  cc  nunent  suggested  that,  if 
FDA  were  to  ret  ain  the  1993  definition, 
it  add  the  word  "impairment"  after 
"damage"  to  co  trer  those  recognized 
disease  conditii  ms  for  which  evidence 
of  damage  is  mi  ssing.  A  pharmaceutical 
trade  associatio  a  urged  FDA  to  convene 
a  small  workshi  tp  of  physicians, 
patients,  and  ot  ler  stakeholders  to 
develop  a  consensus  on  the  distinction 
between  diseas  t  claims  and  structure/ 
function  claims . 

In  response  ti  >  the  comments,  FDA  has 
reconsidered  tli  e  proposed  definition  of 
disease  in  §  101 .93(g)(1),  and  has 
concluded  that  it  is  not  necessary  to 
change  the  199  (  health  claims 
definition,  because  it  can  be  construed 
in  a  memner  ths  t  covers  conditions  that 
are  medically  u  oderstood  to  be  diseases. 
In  light  of  Cong  ress'  desire  to  increase 


the  number  of  claims  that  could  be 
made  for  dietary  supplements  without 
subjecting  them  to  drug  regulation,  FDA 
is  persuaded  that  it  is  therefore 
appropriate  to  retain  a  narrower 
definition  of  disease  at  this  time. 

FDA  has  concluded  that  the  older 
health  claims  definition,  read  as  a 
whole,  will  not  exclude  any  significant 
conditions  that  are  medically 
imderstood  to  be  diseases.  For  example, 
the  requirement  of  "damage  to  an  organ, 
part,  structure,  or  system  of  the  body 
such  that  it  does  not  function  properly" 
indicates  that  a  condition  may  be 
considered  a  disease  if  there  is  direct 
evidence  of  structural  damage  to  an 
organ,  part,  structiu'e,  or  system  of  the 
body,  or  indirect  evidence  of  damage, 
indicated  by  the  failiu-e  of  the  organ, 
part,  structure,  or  system  of -the  body  to 
function  properly.  This  interpretation  is 
appropriate  because  otherwise  well- 
recognized  psychiatric  diseases, 
migraine  headaches,  hypertension, 
blood  Upid  disorders,  and  many  other 
well-accepted  diseases,  could  be 
excluded  fi'om  coverage  due  to  the  lack 
of  direct  evidence  of  physical  damage. 
The  reference  to  "a  state  of  health 
leading  to  such  dysfunctioning"  also 
permits  the  agency  to  look  at  evidence 
other  than  actual  damage  to  an  organ, 
part,  structure,  or  system  of  the  body. 

FDA  does  not  believe  that  it  would  be 
constructive  to  defer  a  decision  on  the 
definition  of  disease  and  seek  a 
"consensus"  of  stakeholders.  The 
agency  believes  that  it  is  unlikely  that 
diverse,  strongly-held  views  expressed 
in  written  comments  and  at  the  public 
hearing  could  be  forged  into  a 
consensus  on  this  issue.  FDA  also 
believes  that  it  is  important  to  reach  a 
decision  as  soon  as  possible  to  permit 
the  issuance  of  clear,  uniform  rules  that 
will  apply  to  all  dietary  supplement 
labeling. 

Accordingly,  the  final  rule  does  not 
include  a  new  definition  of  disease,  but 
incorporates  the  definition  of  "disease 
or  health-related  condition"  in 
§  101.14(a)(5).  If  experience  shows  a 
public  health  need  for  a  different  or 
broader  definition,  however,  FDA  will 
consider  initiating  a  rulemaking  to 
amend  that  definition. 

(23.)  One  comment  argued  that  it  is 
unnecessary  for  FDA  to  define  disease  at 
all,  but  that  the  agency  should  use  a 
"common  sense"  approach  to 
distinguishing  structure/function  claims 
from  disease  claims.  According  to  this 
comment,  dietary  supplements  should 
be  allowed  to  make  any  claim  that  does 
not  contain  express  references  "to 
specific  diseases  *  *  *  or  which  can 
only  be  reasonably  interpreted  to  refer 


to  a  specific  disease  (e.g.,  'helps  prevent 
tumors')." 

FDA  does  not  agree  that  a  definition 
of  disease  is  unnecessary.  The  comment 
that  made  this  argument  went  on  to  use 
the  term  disease  in  its  "common  sense" 
principle,  apparently  assuming  that 
there  is  some  conunon  sense 
understanding  of  the  term.  FDA  is  not 
aware  of  any  common  sense 
understanding  of  "disease,"  and  the 
diversity  of  comments  received  in  this 
rulemaking  on  the  appropriate 
definition  of  disease  supports  FDA's 
view  that  a  definition  is  needed  if  FDA 
is  to  enforce  section  403(r)(6)  of  the  act 
fairly  and  consistently. 

(24.)  One  comment  argued  that  any 
definition  of  disease  should  exclude 
symptoms  or  diseases  that  do  not 
normally  require  a  drug  or  doctor's  care 
because  these  states  could  be  considered 
part  of  "normal"  living. 

FDA  does  not  agree  that  DSHEA  was 
intended  to  permit  structure/function 
claims  about  diseases  that  can  normally 
be  treated  without  a  physician's  care. 
Nothing  in  the  statute  or  its  legislative 
history  suggests  that  Congress  intended 
to  accord  different  treatment  to  this 
subset  of  diseases.  Diseases  that  do  not 
ordinarily  require  a  physician's  care  are 
generally  those  for  which  drugs  may  be 
sold  over  OTC.  (OTC  drug  claims 
include  both  disease  claims  and 
structiu'e/function  claims.)  Drugs 
carrying  OTC  claims  are  already 
regulated  under  rules  different  from 
those  applicable  to  prescription  drugs. 
FDA  has  undertaken  a  comprehensive 
review  of  OTC  drug  claims  and 
published  monographs  on  these  claims. 
Had  Congress  intended  to  permit  dietary 
supplements  to  make  all  OTC  claims 
(both  disease  claims  and  structine/ 
function  claims)  without  prior  review,  it 
could  easily  have  so  indicated.  Because 
Congress  did  not  do  so,  FDA  does  not 
believe  that  there  is  support  for  treating 
this  subset  of  diseases  differently  from 
other  diseases.  As  discussed  elsewhere 
in  this  document,  the  structure/function 
claims  made  for  OTC  drugs  also  may  be 
made,  in  appropriate  circumstances,  for 
dietary  supplements  under  section 
403(r)(6)  of  the  act. 

(25.)  One  comment  argued  that  it  was 
irrelevant  whether  the  1993  definition 
excluded  conditions  that  were 
medically  understood  to  be  diseases. 
According  to  this  conunent,  the 
definition  of  disease  should  be  based  on 
consumer  understanding  rather  than 
medical  understanding,  because  DSHEA 
was  intended  to  educate  consumers. 

FDA  does  not  agree  that  its 
interpretation  of  a  medical  term  like 
"disease"  should  ignore  medical 
definitions  of  the  term,  unless  there  is 
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clear  guidance  from  Congress  that  it 
intended  a  nonmedical  definition  of  the 
term.  In  any  case,  the  comment 
provided  no  argument  or  evidence  that 
the  1993  definition  viras  based  on,  or 
reflects,  consumer  understanding  of  the 
term  "disease." 

D.  Disease  Claims  (§  101.93(g)(2)) 

(26.)  Many  comments  agreed  with  the 
statement  in  proposed  §  101.93(g)(2) 
that,  in  determining  whether  a 
statement  is  a  disease  claim,  it  is 
appropriate  to  consider  the  context  in 
which  the  claim  is  presented.  One 
comment  argued,  however,  that 
language  of  the  regulation  and  preamble 
showed  that  FDA  was  biased  because 
the  agency  would  only  consider  the 
context  of  a  claim  to  convert  a  dietary 
supplement  to  a  drug. 

FDA  does  not  agree  that  it  will 
consider  context  only  to  convert  an 
otherwise  acceptable  structure/function 
claim  to  a  disease  claim.  The  context  in 
which  a  claim  appears  can  provide 
evidence  in  either  direction. 

(27.)  One  comment  argued  that  the 
rule  should  have  only  the  following 
three  criteria:  (1)  The  words  "diagnose," 
"prevent,"  "treat,"  "cure,"  and 
"mitigate"  should  not  be  used  in  a 
structiue/function  claim;  (2)  the  words 
"stimulate,"  "maintain,"  "support," 
"regulate,"  and  "promote" — or  other 
similar  words — may  be  used  in  a 
structure/function  claim  to  distinguish 
the  claim  from  a  specific  disease  claim; 
and  (3)  clinical  endpoints  that  are 
recognizable  to  health  professionals  or 
consumers  as  being  related  to  a  disease 
may  be  used  in  a  structiue/function 
claim. 

FDA  does  not  believe  that  the  three 
suggested  criteria  provide  a  sufficient 
basis  to  distinguish  between  structure/ 
function  claims  and  disease  claims. 
Nothing  in  these  criteria  would  prevent 
a  structure/function  claim  from 
discussing  a  specific  disease,  explicitly 
or  implicitly,  as  long  as  the  claim  did 
not  contain  the  specific  verbs 
"diagnose,"  "prevent,"  "treat,"  "cure," 
or  "mitigate." 

(28.)  Several  comments  from  medical 
and  consumer  groups  supported  the 
establishment  of  criteria  for  structure/ 
function  claims,  but  were  concerned 
that  the  criteria  in  the  proposed  rule 
were  too  vague  and  would  fail  to  protect 
consumers  from  misleading  claims.  A 
major  medical  association  contended 
that  some  of  the  structure/function 
claims  listed  as  acceptable  in  the 
proposal  were  debatable  and  expressed 
doubt  that  the  public  health  would  be 
adequately  protected.  Some  of  these 
comments  expressed  the  view  that  some 
of  the  structure/ function  claims  listed  in 


the  proposal  in  fact  imply  disease 
prevention.  For  example,  some  of  these 
comments  argued  that  health 
maintenance  claims  imply  disease 
prevention.  On  the  other  hand,  a 
comment  from  a  major  dietary 
supplement  trade  association  argued 
that  the  overall  impact  of  the  criteria 
restricts  the  value  of  structure/function 
claims  in  providing  consumers  with 
useful  information  about  dietary 
supplements. 

FDA  agrees  that  consumers  should 
have  access  to,  and  be  allowed  to 
evaluate  for  themselves,  as  much 
truthful  information  about  dietary 
supplements  as  is  possible,  consistent 
with  the  statutory  restrictions  on  disease 
treatment  and  prevention  claims.  FDA 
believes  that  the  criteria  in  this  rule 
strike  a  reasonable  balance  between 
these  competing  goals.  Undoubtedly, 
the  criteria  will  not  satisfy  everyone.  For 
example,  some  of  the  claims  considered 
to  be  structiu-e/function  claims  may 
imply  specific  disease  prevention  to 
some  consumers.  Because  of  the 
importance  of  the  context  in  which  a 
claim  is  presented,  it  will  not  always  be 
possible  to  draw  a  Une  between 
structvue/function  and  disease  claims  in 
this  rule  with  great  specificity.  FDA 
believes  that,  within  these  constraints, 
the  criteria,  as  finalized,  adequately 
distinguish  between  structiue/function 
claims  and  disease  claims.  In 
developing  final  criteria,  the  agency  has 
tried  to  pay  particularly  close  attention 
to  claims  that  might  relate  to  serious 
health  conditions  that  patients  cannot 
safely  evaluate  on  their  own.  The 
question  of  whether  health  maintenance 
claims  necessarily  imply  disease 
prevention  is  discussed  in  more  detail 
below. 

(29.)  One  comment,  from  a 
Commission  member,  said  the  "dietary 
relationship"  of  a  structure/function 
claim  is  relevant  in  considering  whether 
such  a  claim  is  appropriate.  The 
comment  said  that  statements  for 
dietary  ingredients  should  "relate  to  the 
role  of  the  dietary  ingredient  in  the  diet 
in  achieving  effects  like  those  associated 
with  the  effects  of  foods."  The  comment 
added  that  the  claim  "should  be  for  an 
effect  that  is  similar  to  the  non-disease 
effects  of  a  food  on  the  body"  and 
"phrased  to  indicate  the  role  of  the 
dietary  ingredient  in  the  diet  in 
maintaining  or  supporting  the  ordinary 
functioning  of  the  body  in  a  manner 
similar  to  that  achieved  through  foods." 
Thus,  the  comment  would  consider  a 
claim  such  as  "promotes  relaxation"  to 
be  appropriate  "only  if  it  is  indicated  to 
be  similar  to  the  effects  achieved  from 
foods,  such  as  by  indicating  that  it 
provides  a  relaxing  calming  effect  like  a 


cup  of  tea."  While  the  preamble  to  the 
proposed  rule  considered  the  claim  of 
"improves  absentmindedness"  to  be  a 
stnictiu^/function  claim,  the  comment 
viewed  the  same  claim  as  a  disease 
claim  "because  of  the  association  of 
absentmindedness  with  Alzheimer's 
disease."  The  comment  continued, 
"That  claim  should  not  be  permissible 
for  the  same  reason  that  a  claim  that  a 
dietary  supplement  is  an  'oral 
contraceptive'  is  not  permissible — the 
claim  is  simply  not  one  for  the  effects 
of  a  dietary  ingredient." 

FDA  agrees  that  dietary  supplements 
must  be  "intended  to  supplement  the 
diet"  (section  201(ff)  of  the  act),  hi 
interpreting  section  403(r)(6)  of  the  act. 
however,  FDA  believes  that  it  is 
appropriate  to  focus  on  the  claims  made 
for  the  product.  Unlike  section 
201(g)(1)(C)  of  the  act,  section  403(r)(6) 
of  the  act  does  not  limit  authorization  to 
make  structiue/function  claims  (without 
triggering  drug  approval  requirements) 
to  substances  that  are  "food."  FDA  notes 
that  it  is  developing  an  overall  dietary 
supplement  strategy  and  will,  when  a 
dociunent  incorporating  the  strategy  is 
released,  state  how  the  agency  plans  to 
address  the  requirement  that  dietary 
supplements  be  "intended  to 
supplement  the  diet." 

(30.)  One  comment  said  FDA  should 
develop  a  list  of  "acceptable  subclinical, 
pre-disease,  and  normal  states"  that  may 
be  used  in  structure/function  claims. 

FDA  declines  to  adopt  the  comment's 
suggestion.  However,  this  rule  contains 
many  examples  of  acceptable  structure/ 
function  claims  and  FDA  intends  to 
issue  further  guidance  listing  acceptable 
claims. 

(31.)  One  comment  argued  that  all 
statements  about  effects  on  structiu"e  or 
function  should  be  deemed  permissible 
unless  they  are  already  approved  drug 
claims.  The  comment  noted  that 
"reduces  joint  pain"  and  "relieves 
headache"  would  not  be  structxu^/ 
function  claims  because  they  are  OTC 
monograph  claims. 

FDA  does  not  agree  that  such  a 
criterion  would  appropriately 
discriminate  between  structure/function 
claims  and  disease  claims.  One  kind  of 
valid  drug  claim  is  a  claim  related  to  the 
effect  of  the  product  on  the  structure  or 
function  of  the  body  (section 
201(g)(1)(C)  of  the  act)  but  not  related  to 
disease  prevention  or  treatment.  In  other 
words,  not  all  drug  claims  are  disease 
claims.  Congress  specifically  provided 
that  structure/function  claims 
authorized  by  section  403(r)(6)  of  the  act 
do  not,  in  themselves,  subject  a  dietary 
supplement  to  regulation  as  a  drug 
under  201(g)(1)(C)  of  the  act.  It  thus- 
would  not  be  appropriate  to  exclude 
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from  the  scope  ( i  acceptable  structure/ 
function  claims  OTC  monograph  claims 
or  other  approv(  id  claims  for  products 
classified  as  dn  gs  under  section 
201(g)(1)(C)  oft  le  act. 

(32.)  A  nation  d  pharmacy  group 
stated  that  the  e<amples  of  structure/ 
function  and  dii  ease  claims  in  the 
proposal  were  r  (asonable  and  based  on 
good  science  an  i  logic,  but  should  be 
evaluated  and  n  (vised  as  necessary  over 
time. 

FDA  agrees  tl  at  it  will  be  necessary 
to  evaluate  the  <  xamples  over  time  and 
to  revise  them  a  >  experience  dictates. 

(33.)  Some  co  nments  argued  that  the 
types  of  claims  )ermitted  under  the 
proposal  may  d  scourage  serious 
approaches  to  s  ibstantiation  because 
the  terms  used  <  re  not  scientifically 
verifiable.  Stating  that  the  preferred 
method  of  substantiation  is  an  adequate 
and  well-contro  iled  trial,  one  comment 
contended  that  he  claims  permitted 
under  the  rule  a  re  not  amenable  to  such 
proof.  According  to  this  comment,  this 
rule  may  preclu  de  companies  from 
meeting  the  sub  stantiation  rules  of  the 
Federal  Trade  C  ommission  (FTC).  A  few 
comments  said  ;hat  manufacturers 
cannot  substant  iate  claims  that  a 
product  mainta  ns  healthy  status.  One 
of  these  comme  nts  stated  that  it  was 
impossible  to  s  low  by  adequate  studies 
that  "cranberry  extract  supports  healthy 
urinary  tract  fui  ictioning,"  and  that 
companies  shoi  ild  instead  be  able  to 
show  that  cranl  erry  extract  reduces 
frequency  of  ur  nary  tract  infections  in 
susceptible  peo  Ae.  Similarly,  because  it 
is  "impossible"  to  test  whether  St. 
John's  Wort  "si  pports  mood"  in  the 
general  populal  ion.  companies  need  to 
be  able  to  test  i  s  effect  on  depressed 
people. 

FDA  agrees  t  lat  some  structure/ 
function  claims  that  are  acceptable 
under  DSHEA  i  nay  be  difficult  to 
substantiate.  Fc  r  example,  some 
structure/ funct  on  claims  currently  in 
the  marketplaci  i  use  terms  that  do  not 
have  clear  sciei  itific  meaning.  Other 
claims  concern  health  maintenance  in 
the  general  pop  ulation  and  therefore 
could  require  s  udies  in  a  large 
population  for  substantiation.  FDA 
believes,  howe  'cr,  that  such  claims  are 
within  the  inte  ided  scope  of  section 
403(r)(6)  of  the  act.  Difficulty  in 
substantiating  hem  does  not  alter  the 
terms  of  the  sts  lute.  Manufacturers  are 
responsible  for  determining  whether 
claims  for  theii  products  can  be 
appropriately  s  ubstantiated,  and  to  use 
only  those  clai  ns  for  which  they  have 
substantiation.  FDA  does  not  agree  that 
difficulty  in  su  istantiating  a  particular 
claim  justifies  he  use  of  express  or 
implied  diseas  j  claims  for  which 


methods  of  substantiation  may  be  more 
straightforward.  Such  an  approach 
would  turn  section  403(r)(6)  of  the  act 
on  its  head. 

FDA  also  does  not  agree  that  it  is 
impossible  to  substantiate  the  claims 
described  in  the  comments.  For 
example,  to  substantiate  the  claim 
"supports  mood,"  it  is  not  necessary  to 
study  the  effects  of  a  substance  on 
clinical  depression.  Instead,  it  is  quite 
possible  to  assess  the  effects  of  a 
substance  on  mood  changes  that  do  not 
constitute  clinical  depression. 

E.  Effect  on  Disease  or  Class  of  Diseases 
(§101.93(g)(2)(i)) 

Under  proposed  §  101.93(g)(2)(i).  a 
statement  would  be  considered  a 
disease  claim  if  it  explicitly  or 
implicitly  claimed  ein  effect  on  a 
specific  disease  or  class  of  diseases. 
FT)A  included  the  following  examples  of 
such  disease  claims:  "Protective  against 
the  development  of  cancer,"  "reduces 
the  pain  and  stiffness  associated  with 
arthritis,"  "decreases  the  effects  of 
alcohol  intoxication,"  or  "alleviates 
constipation."  FDA  included  the 
following  examples  of  claims  that  do 
not  refer  explicitly  or  implicitly  to  an 
effect  on  a  specific  disease  state:  "Helps 
promote  urinary  tract  health,"  "helps 
maintain  cardiovascular  function  and  a 
healthy  circulatory  system,"  "helps 
maintain  intestinal  flora,"  and 
"promotes  relaxation."  FDA  proposed  to 
treat  both  express  and  implied  disease 
claims  as  disease  claims  that  could  not 
be  made  for  dietary  supplements 
without  prior  review  either  as  health 
claims  or  as  drug  claims.  Implied 
disease  claims  do  not  mention  the  name 
of  a  specific  disease,  but  refer  to 
identifiable  characteristics  of  a  disease 
from  which  the  disease  itself  may  be 
inferred.  There  are  many  possible  ways 
to  imply  treatment  or  prevention  of 
disease,  from  listing  the  characteristic 
signs  and  symptoms  of  the  disease  to 
providing  images  of  people  suffering 
from  the  disease.  Nine  of  the  10  criteria 
proposed  by  FDA  for  identifying  disease 
claims  could  be  considered  methods  of 
implying  disease  treatment  or 
prevention. 

In  the  July  8.  1999,  Federal  Register 
notice  announcing  a  public  meeting  and 
reopening  the  comment  period,  FDA 
sought  additional  comment  on  the 
applicability  of  the  rule  to  implied 
disease  claims.  The  discussion  in  the 
notice  offered  three  examples  of 
possible  implied  disease  claims:  (1) 
"shrinks  tumors  of  the  lung"  or 
"prevents  development  of  malignant 
tumors"  ("treats  cancer"  would  be  the 
corresponding  express  claim);  (2) 
"prevention  of  seizures"  ("treatment  of 


epilepsy"  would  be  the  corresponding 
express  claim);  (3)  "relief  of  sneezing, 
rurmy  nose,  and  itchy  watery  eyes 
caused  by  exposure  to  pollen  or  other 
allergens"  ("treatment  of  hayfever" 
would  be  the  corresponding  express 
claim).  The  notice  listed  foxu  questions 
related  to  implied  disease  claims  on 
which  the  agency  sought  specific 
comments:  (1)  If  implied  disease  claims 
should  be  permitted,  has  FDA  correctly 
drawn  the  line  between  what  constitutes 
an  express  disease  claim  and  what 
constitutes  a  permitted  implied  claim? 
(2)  If  such  claims  should  be  permitted, 
what  are  representative  examples  of  the 
types  of  implied  disease  claims  that 
should  be  permitted  without  prior 
review?  (3)  Are  the  examples  of  implied 
claims  mentioned  in  the  July  8  notice 
appropriate  structure/function  claims? 
(4)  Is  a  claim  that  a  product  "maintains 
healthy  function"  an  implied  disease 
claim  in  all  cases?  If  not,  under  what 
circumstances  is  such  a  claim  not  an 
implied  disease  claim? 

(34.)  Many  comments  agreed  with 
proposed  §  101.93(g)(2)(I)  that  structure/ 
function  statements  should  not 
explicitly  or  implicitly  mention  specific 
diseases  or  class  of  diseases.  These 
comments  contended  that  consumers 
carmot  distinguish  between  implied  and 
express  disease  claims  and  that 
permitting  implied  disease  claims  poses 
significant  dangers  to  consumers  with 
diseases.  According  to  these  comments, 
permitting  implied  disease  claims  on 
dietary  supplements  may  cause 
consumers  to  delay  or  forego  effective 
treatment  for  serious  diseases  without 
assurance  that  the  dietary  supplement 
that  has  been  substituted  is  safe  or 
effective  for  the  disease.  Some 
comments  also  argued  that  permitting 
implied  disease  claims  on  dietary 
supplements  will  undermine  the  drug 
approval  process  by  permitting  dietary 
supplement  manufacturers  to  market 
products  for  essentially  the  same 
indications  for  which  pharmaceutical 
companies  have  spent  millions  of 
dollars  obtaining  approval. 

Many  other  comments  objected  to 
treating  implied  disease  claims  as 
disease  claims,  arguing  that  dietary 
supplements  should  be  allowed  to  carry 
any  truthful  claim  that  does  not 
explicitly  refer  to  a  specific  disease. 
Some  comments  argued  that  Congress 
intended  consumers  to  have  access  to  as 
much  information  about  supplements  as 
possible.  Other  conunents  contended 
that  barring  implied  disease  claims 
eliminates  any  meaningful  claims  for 
dietary  supplements.  Other  comments 
argued  that  treating  implied  claims  as 
disease  claims  gives  FDA  "unlimited 
discretion"  to  treat  structure/function 
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claims  as  disease  claims.  Some 
comments,  however,  agreed  that  disease 
claims  may  be  implied  as  well  as 
express,  and  said  that  it  is  appropriate 
to  consider  a  structure/function 
statement  in  context  to  determine 
whether  it  conveys  a  disease  claim. 

FDA  continues  to  believe  that 
structure/hinction  claims  should  not 
imply  disease  treatment  or  prevention. 
Most  disease  treatment  or  prevention 
claims,  including  claims  about  serious 
and  life-threatening  diseases,  can  be 
described  in  a  manner  that  will  be  easily 
understood  by  consumers  without 
express  reference  to  a  specific  disease. 
The  following  examples  of  implied 
disease  claims  demonstrate  that  it  is  not 
difficult  to  convey  prevention  or 
treatment  of  a  specific  disease  or  class 
of  diseases  without  actually  mentioning 
the  name  of  the  disease,  which  are  given 
in  parentheses:  "Relieves  crushing  chest 
pain"  (angina  or  heart  attack),  "prevents 
bone  fragility  in  post-menopausal 
women"  (osteoporosis),  "improves  joint 
mobility  and  reduces  joint  inflammation 
arid  pain"  (rheumatoid  arthritis),  "heals 
stomach  or  duodenal  lesions  and 
bleeding"  (ulcers),  "anticonvulsant" 
(epilepsy),  "relief  of  bronchospasm" 
(asthma),  "prevents  wasting  in  persons 
with  weakened  immune  systems" 
(AIDS)  (acquired  immune  deficiency 
syndrome),  "prevents  irregular 
heartbeat"  (arrhythmias),  "controls 
blood  sugar  in  persons  with  insufficient 
insulin"  (diabetes),  "prevents  the  spread 
of  neoplastic  cells"  (prevention  of 
cancer  metastases);  "antibiotic" 
(infections),  "herbal  Prozac" 
(depression).  The  distinction  between 
implied  and  express  disease  claims  is 
thus,  in  many  cases,  a  semantic  one  that 
has  little,  if  any,  practical  meaning  to 
consumers.  The  argument  that  Congress 
intended  to  encourage  the  free  flow  of 
information  about  dietary  supplements 
and  therefore  intended  to  permit 
implied  disease  claims  is  illogical.  If 
Congress  wanted  to  ensure  that 
consumers  receive  information  about 
how  these  products  can  treat  or  prevent 
diseases,  it  is  difficult  to  imagine  why 
it  would  have  specifically  denied  the 
right  to  make  such  claims  expressly,  and 
allowed  manufacturers  to  make  the 
claims  only  by  implication. 

There  are  also  serious  public  health' 
questions  raised  by  implied  disease 
claims.  Treatment  and  prevention  of 
disease  are  serious  matters,  and  the 
statute  reflects  a  congressional  judgment 
that  consumers  deserve  to  have  claims 
for  such  uses  reviewed  by  experts  for 
proof  of  safety  and  effectiveness.  In 
addition,  permitting  dietary  supplement 
manufacturers  to  make  implied  disease 
claims  without  prior  review  would 


allow  them  to  compete  unfairly  with 
prescription  and  OTC  drugs,  which  are 
required  to  establish  their  safety  and 
effectiveness  for  disease  treatment  and 
prevention  before  being  marketed. 
Pharmaceutical  manufacturers,  faced 
with  this  competition,  might  be  less 
likely  to  undertake  future  research  and 
development,  compromising  one  of  the 
nation's  most  important  sources  of 
therapeutic  advances.  Had  Congress 
intended  to  allow  implied  disease 
claims  when  it  authorized  dietary 
supplement  manufacturers  to  make 
structure/ function  claims  without  prior 
review,  it  could  easily  have  made  clear 
its  intention  through  express  statutory 
language  or  legislative  history.  As 
discussed  below.  Congress  did  not  do 
so. 

FDA  does  not  agree  that  the  final  rule 
eliminates  all  meaningful  claims  for 
dietary  supplements.  FDA  believes  that 
there  are  many  meaningful  structure/ 
function  claims  that  can  be  made 
without  implying  disease  treatment  or 
prevention,  and  has  listed  a  number  of 
such  claims  in  this  preamble. 

FDA  does  not  agree  that  treating 
implied  claims  as  disease  claims  gives 
the  agency  unfettered  discretion  to  treat 
all  structure/function  claims  as  disease 
claims.  The  purpose  of  this  rule  is  to 
clarify  which  claims  are  structure/ 
function  claims  permitted  under  section 
403(r)(6)  of  the  act  and  which  are 
disease  claims.  Both  in  the  proposed 
rule  and  in  this  final  rule,  FDA  has 
provided  many  examples  of  specific 
claims  that  would  be  acceptable 
structure/function  claims. 

(35.)  Many  comments  pointed  to  three 
provisions  of  DSHEA  as  evidence  that 
Congress  intended  to  include  implied 
disease  claims  among  structure/function 
claims  permitted  under  section  403(r)(6) 
of  the  act.  First,  the  "Findings"  section 
of  DSHEA  refers  to  the  relationship 
between  dietary  supplements  and 
disease  prevention.  Many  comments 
argued  that  Congress  would  not  hpve 
made  statutory  findings  linking  dietary 
supplements  to  disease  prevention  if  it 
intended  that  FDA  could  prohibit  such 
references. 

Second,  section  403(r)(6)  of  the  act 
states  that  structure/function  statements 
may  not  "claim"  to  treat  or  prevent 
disease,  and,  according  to  the 
comments,  this  term  should  be  read  to 
refer  only  to  express  claims.  Some 
comments  noted  that  section  403(r)(6)  of 
the  act  does  not  use  the  word  "implied" 
to  qualify  the  term  "claims,"  and 
contrasted  the  language  of  the  drug 
definition  in  section  201(g)(1)(B)  of  the 
act  ("articles  intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease")  with  the 


language  of  section  403(r)(6)(C)  of  the 
act,  which  states  that  a  structure/ 
function  statement  may  not  "claim"  to 
diagnose,  cure,  mitigate,  treat,  or 
prevent  disease.  One  comment  agreed 
with  the  proposal's  statement  that  while 
DSHEA  authorizes  structure/function 
claims  that  are  not  also  disease  claims, 
but  nevertheless  asserted  that  the  statute 
authorizes  structure/function  claims 
that  imply  "some  protection  against 
disease."  This  comment  reasoned  that 
the  act,  as  amended  by  DSHEA,  allows 
dietary  supplements  to  be  "intended"  to 
affect  the  structure  or  function  of  the 
body,  provided  that  the  product  does 
not  "expressly  claim  to  prevent,  etc. 
disease"  (emphasis  in  original)  and  the 
product  bears  "an  express,  formal 
disclaimer  of  an  intent  to  prevent,  etc. 
disease."  The  comment  also  said  that 
the  Commission  report  only  referred  to 
express  claims. 

■Third,  DSHEA  requires  structure/ 
function  claims  to  be  accomp'knied  by  a 
disclaimer  that  reads,  in  part:  "[Tjhis 
product  is  not  intended  to  diagnose, 
treat,  cure,  or  prevent  any  disease." 
According  to  some  comments.  Congress 
understood  that  specific  disease 
treatment  or  prevention  effects  can  also 
be  described  as  effects  on  the  structure 
or  function  of  the  body,  and  resolved 
the  tension  by  requiring  the  disclaimer. 
In  contrast,  however,  another  comment 
argued  that  the  drug  definition  in 
section  201(g)(1)(B)  of  the  act  still 
applies  to  dietary  supplements  because 
the  exemption  for  dietary  supplements 
added  to  section  201(g)(1)  applies  only 
to  the  structure/function  definition  in 
section  201(g)(1)(C).  Many  comments 
argued  generally  that  DSHEA  was 
intended  to  promote  the  free  flow  of 
truthful  information  about  dietary 
supplements,  and  that  prohibiting 
implied  disease  claims  is  contrary  to 
this  legislative  goal. 

FDA  does  not  agree  that  DSHEA 
authorizes  dietary  supplement 
manufacturers  to  make  implied  disease 
claims  without  prior  review  of  the 
claims.  There  is  no  express  provision  of 
DSHEA  that  authorizes  implied  disease 
claims,  and  a  construction  of  DSHEA 
that  permitted  such  claims  would  be 
fundamentally  incompatible  with 
important  provisions  of  the  act  that 
were  squarely  before  Congress  when  it 
passed  DSHEA,  including  the 
definitions  of  "drug"  and  "new  drug" 
and  the  health  claims  provisions  of 
NLEA. 

As  described  above.  Congress  created 
a  partial  exemption  for  dietary 
supplements  from  the  definition  of  drug 
in  section  201(g)(1)(C)  of  the  act  by 
providing  that  truthful  and  non- 
misleading  claims  under  section 
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403(r){6)  of  the  ■<  ict  do  not  in  themselves 
trigger  drug  regi  ilation.  Congress  did 
not,  however,  create  any  exemption 
from  section  20  1(g)(1)(B)  of  the  act  for 
dietary  supplen.ents.  Thus,  dietary 
supplements  thut  are  "intended  for  use 
in  the  diagnosis,  cure,  mitigation, 
treatment,  or  prjvention  of  disease"  are 
subject  to  reguli  tion  as  drugs  under  the 
act.  It  has  been  TJA's  longstanding 
interpretation  o  section  201(g)(1)(B)  of 
the  act  that  the  phrase  "intended  for 
use"  refers  to  the  objective  intent  of  the 
manufacturer,  vhich  is  not  limited  to  a 
manufactiu'er's  jxpress  representations. 
See  §  201.128  (2 1  CFR  201.128);  NNFA 
v.  Weinberger.  357  F.2d  325,  334  (2d 
Cir.  1977)  ("the  FDA  is  not  bound  by  the 
manufactiuer's  subjective  claims  of 
intent,"  but  ma; '  establish  intent  "on  the 
basis  of  objectiv  e  evidence").  Evidence 
of  objective  inte  nt  can  come  from  a 
variety  of  soiu'c  5S,  and  may  include  both 
implied  and  ex]  tress  claims  (United 
States  V.  Undet  >nnined  Quantities  *  *  * 
Pets  Smellfree,  !2  F.3d  235  (10th  Cir. 
1994);  United  S'ates  v.  Storage  Spaces 
Designated  Nos  "8"  and  "49",  777  F.2d 
1363,  1366  (9th  Cir.  1985)  ("intent  may 
be  derived  or  inferred  from  labeling, 
promotional  material,  advertising,  or 
any  other  relevi  nt  source"),  cert, 
denied,  479  XJ.S .  1086  (1987);  United 
States  V.  Kasz  E  nterprises.  Inc.  855  F. 
Supp.  534,  539,  543-44  (D.R.I.  1994), 
modified  on  otl  er  grounds,  862  F.  Supp. 
717  (D.R.I.  199^ ):  United  States  v. 
Articles  ofDni^  *  *  *  Neptone,  568  F. 
Supp.  1182  (N.l).  Ca.  1983);  United 
States  V.  *  *  *  V  itasafe,  226  F.  Supp.  266 
(D.N.J.  1964);  United  States  v.  14  105 
Pound  Bags  *  *  *  Mineral  Compound, 
118  F.  Supp.  83  7  (D.C.  Idaho  1953); 
United  States  v  43  1/2  Gross  Rubber 
Prophylactics,  (  5  F.  Supp.  534,  535  (D. 
Miim.  1946),  aj  "d  sub  nom.  Gellman  v. 
United  States.  1  59  F.2d  881  (8th  Cir. 
1947);  59  FR  60 84,  6088  (February  9, 
1994)  (terms  "aitibacterial," 
"antimicrobial, '  "antiseptic,"  or  "kills 
germs"  constittte  implied  drug  claims 
that  cause  prod  nets  carrying  them  to  be 
drugs);  58  FR  4  '611,  47612  (September 
9, 1993)  (labeling  indicating  that 
"hormones"  ar<  present  in  a  product 
constitutes  imp  lied  drug  claim);  58  FR 
28194,  28204  (1  iay  12, 1993)  (products 
carrying  term  "  sunscreen"  are  drugs 
because  "sunscreen"  implies  disease 
prevention,  even  if  not  expressly 
promoted  for  p  evention  of  skin 
cancer)). 

Thus,  interpi  sting  section  403(r)(6)  of 
the  act  as  perm  tting  implied  disease 
claims  would  be  irreconcilable  with 
FDA's  longstanding  interpretation  of 


section  201  (g)( 


treats  such  clai  ns  as  drug  claims. 


)(B)  of  the  act,  which 


Permitting  implied  disease  claims  as 
structiu-e/function  claims  would  also 
conflict  with  the  health  claims  scheme 
established  in  section  403(r)(l)  through 
(r)(l)(5)  of  the  act,  which  requires  food    . 
and  dietary  supplement  manufactxu«rs 
to  obtain  health  claim  authorization 
before  meiking  a  claim  "which  expressly 
or  by  impUcation"  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
health-related  condition.  Under  this 
provision,  a  claim  that  characterized,  by 
implication,  the  relationship  between  a 
dietary  supplement  ingredient  and  a 
disease  would  require  authorization  as  a 
health  claim.  Interpreting  section 
403(r)(6)  of  the  act  as  permitting  the 
same  implied  claim  without 
authorization  of  a  health  claim  directly 
conflicts  with  403(r)(l)  through  (r)(l)(5) 
of  the  act. 

None  of  the  statutory  provisions 
relied  on  by  the  comments  provides 
persuasive  support  for  the  conclusion 
that  structure/function  claims  can  imply 
disease  treatment  or  prevention. 

FDA  agrees  that  the  Findings  section 
of  DSHEA  includes  statements  linking 
dietary  supplements  and  disease 
prevention.  However,  in  addition  to  the 
types  of  claims  authorized  for  dietary 
supplements  in  section  403(r)(6)  of  the 
act,  the  act  specifically  authorizes 
dietary  supplements  to  bear  health 
claims.  Health  claims  are  expressly 
described  in  the  statute  as  claims  that 
characterize  the  link  between  a  nutrient 
and  a  disease  or  health-related 
condition  (section  403(r)(l)(B)  of  the 
act).  The  statements  in  the  "Findings" 
section  of  the  DSHEA  are  entirely 
consistent  with  this  scheme  and  do  not 
compel  the  conclusion  that  claims 
linking  dietary  supplements  and  disease 
prevention  may  be  made  as  structme/ 
function  claims. 

The  use  of  the  word  "claim"  rather 
than  "intended  for  use"  in  section 
403(r)(6)  of  the  act  also  does  not  show 
that  Congress  intended  to  permit 
implied  disease  claims.  First,  the 
comment  cites  no  authority,  and  FDA  is 
aware  of  none,  for  the  proposition  that 
the  meaning  of  the  word  "claim"  is 
limited  to  "express  claim."  More 
importantly,  section  403(r)(6)  of  the  act 
does  not  stand  by  itself.  As  Congress 
recognized  when  it  provided  that 
dietary  supplements  making  appropriate 
claims  under  section  403(r)(6)  of  the  act 
do  not  thereby  become  drugs  under 
section  201(g)(1)(C)  of  the  act,  section 
403(r)(6)  must  be  read  in  conjunction 
with  section  201(g)(1).  As  described 
above,  section  201(g)(1)(B)  of  the  act 
continues  to  apply  to  dietary 
supplements  and  treats  them  as  drugs  if 
they  are  "intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 


prevention  of  disease."  FDA  has 
interpreted  section  201(g)(1)(B)  of  the 
act  to  cover  both  express  and  implied 
claims  for  more  than  50  years.  Had 
Congress  intended  403(r)(6)  of  the  act  to 
permit  any  claims  covered  by  section 
201(g)(1)(B)  of  the  act,  it  would  have 
had  to  provide  an  exemption  from  the 
latter  section. 

Fmther,  FDA  does  not  agree  that  the 
Commission  report  referred  only  to 
express  claims.  In  its  guidance  on 
statements  imder  section  403(r)(6)  of  the 
act,  the  Commission  specifically  said 
that  such  statements  "should  be  distinct 
from  NLEA  health  claims  in  that  they  do 
not  state  or  imply  a  link  between  a 
supplement  and  prevention  of  a  specific 
disease  or  health-related  condition"  (the 
report,  p.  38)  (emphasis  added).  In 
addition,  the  Commission  cautioned 
that  claims  using  terms  such  as,  e.g., 
"support,"  "maintain,"  or  "promote" 
are  appropriate  only  if  they  do  not 
"suggest  disease  prevention  or  treatment 
or  use  for  a  serious  health  condition  that 
is  beyond  the  ability  of  the  consumer  to 
evaluate"  (the  report,  p.  38)  (emphasis 
added).  Clearly,  the  Commission  was 
concerned  about  implied  claims  as  well 
as  express  claims. 

FDA  also  does  not  agree  that  the 
required  disclaimer  demonstrates  an 
intention  to  permit  implied  claims.  To 
the  contrary,  FDA  believes  that  the 
disclaimer  language  ("This  product  is 
not  intended  to  diagnose,  treat,  cure,  or 
prevent  any  disease"),  which  is  virtually 
identical  to  the  language  of  section 
201(g)(1)(B)  of  the' act,  provides  further 
evidence  that  Congress  did  not  intend 
section  403(r)(6)  of  the  act  claims  to 
overlap  section  201(g)(1)(B)  claims.  As  a 
practical  matter,  it  is  unreasonable  to 
interpret  section  403(r)(6)  of  the  act  as 
inviting  a  communication  to  consumers 
like  the  following:  "This  product 
prevents  bone  fractures  in  post- 
menopausal women  due  to  bone  loss. 
This  product  is  not  intended  to 
diagnose,  treat,  cure,  or  prevent  any 
disease."  The  comments  suggested  that 
the  addition  of  the  disclaimer  would 
somehow  clarify  the  product's  pinpose 
to  consumers.  The  comments  provided 
no  support,  however,  for  their  view  that 
consumers  reading  the  disclaimer 
would  interpret  it  as  eliminating 
implications  in  the  remainder  of  the 
labeling  that  the  product  treats  or 
prevents  disease.  FDA  believes  that  the 
two  statements  simply  contradict  one 
another  and  could  confuse  consumers. 
Indeed,  FDA  is  concerned  that 
juxtaposing  two  such  contradictory 
statements  is  likely  to  cause  consumers 
to  ignore  the  disclaimer  required  by 
section  403(r)(6)  of  the  act.  imdermining 
its  effectiveness. 
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(36.)  A  few  comments  addressed  the 
examples  of  impHed  claims  listed  in  the 
July  8. 1999,  Federal  Register  notice. 
Some  comments  said  that  all  of  the 
examples  were  appropriate  structure/ 
function  claims.  Two  coifunents 
suggested  that  "shrinks  tumors," 
"prevents  development  of  malignant 
tiunors,"  and  "prevents  seiziu-es"  are 
express  disease  claims  because  they 
employ  "synonyms"  for  specific 
diseases.  According  to  these  comments, 
"tumor"  is  a  synonym  for  cancer,  and 
"seizxue"  is  a  synonym  for  epilepsy. 
Another  comment  said  that  FDA  should 
treat  as  implied  disease  claims  only 
those  claims  "where  there  is  a  direct 
causal  relationship  between  the 
structiu-e/function  parameter  identified 
in  the  claim  and  a  specific  known 
disease."  According  to  this  comment,  a 
tiunor  is  a  "direct  manifestation  of 
cancer"  and  therefore  reference  to  a 
tumor  is  a  disease  claim.  In  contrast, 
risk  factors  for  disease,  in  which  the 
comment  includes  elevated  cholesterol, 
are  not  direct  manifestations  of  a 
disease,  and  therefore  may  be  the 
subject  of  structure/function  claims. 
Another  comment  contended  that 
disease  claims  should  be  limited  to 
express  claims  and  to  terms  or 
measurements  that  are  "surrogates  for 
the  disease  itself."  According  to  this 
comment,  tumors  are  a  surrogate  for 
cancer,  but  elevated  cholesterol  is  not  a 
siuTogate  for  heart  disease.  One 
comment  argued  that  "relief  of  sneezing, 
runny  nose,  and  itchy  watery  eyes 
caused  by  exposiue  to  pollen  or  other 
allergens"  is  an  acceptable  structure/ 
function  claim,  but  did  not  explain  why. 
FDA  has  considered  these  comments, 
but  does  not  believe  that  any  of  them 
have  provided  a  principle  that 
distinguishes  between  claims  that 
consumers  will  understand  as  disease 
claims  and  those  that  will  not  be 
understood  as  disease  claims.  According 
to  the  comments,  some  of  the  claims 
that  FDA  offered  as  examples  of  implied 
disease  claims  should  not  be  allowed  as 
structure/function  claims.  FDA  agrees 
that  claims  that  refer  to  synonyms  for 
disease,  direct  manifestations  of  disease, 
and  surrogates  for  disease  are  disease 
claims.  Each  of  these  principles, 
however,  would  permit  many  types  of 
implied  disease  claims  that  would  be 
clearly  understood  by  consumers  as 
disease  claims,  e.g.,  "Herbal  Prozac" 
and  "antibiotic." 

(37.)  Some  comments  argued  that  it  is 
impossible  to  construct  a  structure/ 
function  claim  that  does  not  imply 
disease  prevention  or  treatment.  Several 
of  these  comments  claimed  that  health 
promotion  claims  inevitably  imply 
disease  prevention. 


FDA  does  not  agree  that  every 
structure/function  claim  implies  disease 
prevention  or  treatment.  In  the  proposed 
rule,  FDA  provided  examples  of  many 
types  of  claims  that  the  agency  woidd 
not  consider  implied  disease  claims, 
and  has  expanded  that  list  in  the  final 
rule. 

(38.)  Some  comments  disagreed  with 
FDA's  examples  of  disease  claims  in  the 
proposed  rule.  These  comments  stated 
that  intoxication  and  constipation  are 
not  in  and  of  themselves  diseases,  and 
that  these  conditions  are  not  readily 
imderstood  by  consumers  as  diseases.  A 
few  comments  argued  that  alcohol 
intoxication  is  a  "self-induced 
condition"  and  not  a  disease. 

FDA  continues  to  beUeve  that  alcohol 
intoxication,  like  all  poisonings 
(mushroom,  digitalis,  or  any  drug 
overdose),  meets  the  definition  of 
disease,  albeit  a  transient  disease.  The 
definition  in  §  101.14(a)(5),  which  FDA 
is  incorporating  in  this  rule,  states,  in 
part,  that  a  disease  is  "damage  to  an 
organ,  part  or  structure,  or  system  of  the 
body  such  that  it  does  not  function 
properly  *  *  *"  All  poisonings,  like 
alcohol  intoxication,  cause  dose-related 
dysfunctioning  and  damage,  ranging 
fi-om  mild  impairments  to  death. 
Alcohol  intoxication  causes  temporary 
damage  to  brain  function,  causing 
impairments  of  judgment,  attention, 
reflexes,  and  coordination.  The  fact  that 
it  is  "self-induced"  does  not  remove  it 
from  the  definition  of  disease. 
Deliberate  barbitiirate  overdoses  are  also 
self-induced,  but  clearly  meet  the 
definition  of  disease. 

FDA  has  considered  the  comments  on 
constipation  and  agrees  that  certain 
constipation  claims  should  not  be 
treated  as  disease  claims.  Constipation 
has  a  variety  of  causes,  many  of  them 
uiuelated  to  disease.  For  example, 
constipation  can  be  caused  by  changes 
in  diet  and  schedule,  and  by  travel. 
Constipation  can  also,  however,  be  a 
symptom  of  such  serious  diseases  as 
bowel  obstruction  and  irritable  bowel 
syndrome.  FDA  is  aware  that  there  may 
be  differences  of  opinion  about  whether 
occasional  constipation,  alone, 
constitutes  a  disease,  but  believes  that 
treating  it  as  a  disease  would  not  be 
consistent  with  the  intent  of  DSHEA. 
"For  relief  of  occasional  constipation" 
would  therefore  not  be  considered  a 
disease  claim  imder  the  rule.  The 
labeling  of  a  product  that  claimed  to 
treat  occasional  constipation  should 
make  clear,  however,  that  the  product  is 
not  intended  to  be  used  to  treat  chronic 
constipation,  which  may  be  a  symptom 
of  a  serious  disease. 

(39.)  One  comment  questioned 
whether  a  claim  that  begins,  "According 


to  the  National  Cancer  Institute"  would 
be  a  disease  claim  because  it  used  the 
word  "cancer." 

Although  the  National  Cancer 
Institute  (NCI)  is  associated  with  the 
treatment  and  prevention  of  cancer, 
such  a  statement  will  be  considered  a 
disease  claim  only  if,  within  the  context 
of  the  total  labeling,  the  statement  can 
be  reasonably  understood  to  relate  the 
product  to  the  disease  listed  in  the 
organization's  name,  e.g.,  cancer.  For 
example,  FDA  would  regard  as  a  disease 
claim  "According  to  the  National 
Cancer  Institute,  ingredient  X  protects 
smokers'  lungs." 

F.  Signs  or  Symptoms  of  Disease 
(§101.93(g)(2)(ii)) 

Under  proposed  §  101.93(g)(2)(ii),  a 
statement  would  be  considered  a 
disease  claim  if  it  expficitly  or 
implicitly  claimed  an  effect  (using 
scientific  or  lay  terminology)  on  one  or 
more  signs  or  symptoms  that  are 
recognizable  to  health  care  professionals 
or  consumers  as  being  characteristic  of 
a  specific  disease  or  of  a  number  of 
diseases.  FDA  provided  as  examples  of 
such  disease  claims:  "Improves  lu-ine 
flow  in  men  over  50  years  old,"  "lowers 
cholesterol,"  "reduces  joint  pain,"  and 
"relieves  headache."  Stating  that  claims 
of  an  effect  on  symptoms  that  are  not 
recognizable  as  characteristic  of  a 
specific  disease  or  diseases  would  not 
constitute  disease  claims,  FDA  provided 
the  following  examples  of  acceptable 
structure/function  claims:  "Reduces 
stress  and  frustration,"  "inhibits  platelet 
aggregation,"  and  "improves 
absentmindedness."  The  agency  also 
stated  that  if  the  context  did  not  suggest 
treatment  or  prevention  of  a  disease,  a 
claim  that  a  substance  helps  maintain 
normal  function  would  not  ordinarily  be 
a  disease  claim.  Examples  included: 
"Helps  maintain  a  healthy  cholesterol 
level,"  or  "helps  maintain  regiUarity." 
FDA  specifically  requested  comment 
on  the  distinction  between  maintaining 
normal  function,  which  is  potentially 
the  basis  for  an  acceptable  structure/ 
function  claim,  and  preventing  or 
treating  abnormal  function,  which  is 
potentially  a  disease  claim.  FDA  noted 
that  the  members  of  the  Conunission 
were  divided  on  this  issue,  but  that  the 
final  report  concluded  that  "statements 
that  mention  a  body  system,  organ,  or 
function  affected  by  the  supplement 
using  terms  such  as  'stimulate,' 
'maintain,'  'support,'  'regulate,'  or 
'promote'  can  be  appropriate  when  the 
statements  do  not  suggest  disease 
prevention  or  treatment  or  use  for  a 
serious  health  condition  that  is  beyond 
the  ability  of  the  consiuner  to  evaluate" 
(the  report,  p.  38).  Recognizing  that 
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FDA  does  not  agree  with  the  comment 
that  objected  to  the  recognition  standard 
because  it  would  prohibit  a  claim  "as 
soon  as  consumers  understood  that 
certain  signs  and  symptoms  are 
characteristic  of  a  disease — that  is,  as 
soon  as  consumers  understood  why  they 
should  take  a  particular  supplement  *  * 
*."  This  comment  assumes  that  the  only 
reason  people  take  dietary  supplements 
is  to  treat  or  prevent  disease  and  that  it 
is  appropriate  to  market  supplements  by 
implying  that  they  can  do  so.  Many 
people  take  dietary  supplements  for 
health-related  reasons  that  do  not 
involve  treatment  or  prevention  of 
specific  diseases.  As  discussed 
elsewhere  in  this  document,  FDA  does 
not  believe  that  the  act  permits 
structure/function  claims  to  imply 
treatment  or  prevention  of  specific 
diseases. 

(41.)  Several  comments  contended 
that  the  recognition  standard  was  too 
restrictive  because  all  signs  or 
symptoms  relating  to  the  structxire  or 
function  of  the  body  are  potentially 
recognizable  to  health  care  professionals 
and  educated  consumers  as 
characteristic  of  some  specific  disease. 
Another  comment  argued  that  the 
proposal  to  treat  references  to  signs  and 
symptoms  as  disease  claims  was 
arbitrary  and  artificial.  The  conunent 
said  that  specific  examples  of  disease 
claims  used  in  the  proposal  could  as 
easily  refer  to  nondisease  states,  e.g., 
"reduces  joint  pain"  could  refer  to  over- 
exercise.  Conversely,  "stress  and 
frustration"  could  refer  to  anxiety  and 
depression.  Another  comment 
contended  that  "reduces  joint  pain"  is 
an  acceptable  structure/function  claim  if 
other  language  or  graphics  in  the 
labeling  clearly  communicated 
treatment  of  conditions  unrelated  to 
arthritis.  One  comment  asked  whether 
"helps  support  cartilage  and  joint 
function"  would  constitute  a 
permissible  structure/function  claim. 
Some  comments  said  that  references  to 
signs  and  symptoms  should  not  be 
evidence  of  a  disease  claim  because 
signs  and  symptoms  can  be  associated 
with  a  number  of  varying  conditions. 
One  comment  claimed  that  "inhibits 
platelet  aggregation"  does  not  mean 
anything  to  most  consumers.  On  the 
other  hand,  some  medical  groups, 
groups  devoted  to  specific  diseases,  and 
others  expressed  concern  that  the 
examples  of  structure/function  claims 
provided  by  FDA  permitted  references 
to  signs  or  symptoms  that  imply  disease 
treatment  or  prevention.  According  to 
one  comment,  "inhibits  platelet 
aggregation"  could  be  interpreted  to 
mean  "prevents  heart  attack,"  and 


"improves  absentmindedness"  could  be 
interpreted  as  a  treatment  for 
Alzheimer's  disease. 

FDA  believes  that  removing  the 
reference  to  recognition  by  consumers 
or  health  professionals  from 
§  101.93(g)(2)(ii)  will  permit  a  clearer 
distinction  between  those  signs  and 
symptoms  that  imply  a  disease  and 
those  that  do  not.  The  focus  will  be  on 
whether  specific  signs  or  symptoms  are 
characteristic  of  a  disease,  based  on 
objective  sources.  FDA  does  not  believe 
that  "improves  absentmindedness"  or 
"relieves  stress  and  frustration"  are 
characteristic  of  the  specific  diseases 
mentioned  in  the  comments.  FDA  agrees 
that  some  signs  and  symptoms  are 
associated  with  such  a  wide  variety  of 
diseases  and  nondisease  states  that  they 
may  not  imply  a  specific  disease  or  class 
of  diseases.  For  example,  FDA  would 
not  interpret  "improves 
absentmindedness"  as  implying 
treatment  of  Alzheimer's  disease 
because  absentmindedness  is  not  as 
serious  as  the  type  of  memory  loss 
characteristically  suffered  by 
Alzheimer's  patients;  absentmindedness 
is,  in  fact,  suffered  predominantly  by 
people  who  do  not  have  Alzheimer's 
disease  or  any  other  disease.  Stress  and 
frustration,  while  associated  with  some 
anxiety  disorders,  are  not  the 
characteristic  symptoms  of  those 
disorders;  in  addition,  these  symptoms 
are  equally  associated  with  many  other 
nondisease  states. 

The  agency  does  agree,  however,  with 
the  comment  that  "inhibits  platelet 
aggregation"  is  an  implied  disease 
treatment  or  prevention  claim.  Although 
platelet  aggregation  is  a  normal  function 
needed  to  maintain  homeostasis, 
inhibiting  or  decreasing  platelet 
aggregation  is  a  well-recognized  therapy 
for  the  prevention  of  stroke  and 
recurrent  heart  attack  (see,  e.g.,  63  FR 
56802,  October  23,  1998  (final  rule  for 
professional  labeling  of  aspirin  for 
cardiovascular,  cerebrovascular,  and 
rheumatologic  uses);  53  FR  46204, 
November  16,  1988,  (internal  analgesic 
tentative  final  monograph)).  Inhibiting 
or  decreasing  platelet  aggregation  is  the 
mechanism  of  action  of  a  number  of 
drug  products  approved  for  the 
treatment  or  prevention  of  stroke  and 
heart  attack.  Thus,  the  agency  would 
consider  a  claim  to  inhibit  normal 
platelet  function  to  be  an  implied  claim 
to  treat  or  prevent  these  disease 
conditions. 

FDA  also  believes  that  "joint  pain"  is 
characteristic  of  arthritis.  According  to 
the  Merck  Manual,  joint  tenderness  is 
the  most  sensitive  physical  sign  of 
rheumatoid  arthritis  (Ref.  6).  The  claim 
"helps  support  cartilage  and  joint 
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function,"  on  the  other  hand,  would  be 
a  permissible  structiu-e/fiinction  claim, 
because  it  relates  to  maintaining  normal 
hmction  rather  than  treating  joint  pain. 

(42.)  One  comment  suggested  that 
claims  about  a  physiologic  marker  or 
symptom  should  be  regarded  as  disease 
claims  in  two  situations:  (1)  If  the 
physiologic  marker  or  symptom  of  a 
disease  is  described  as  being 
quantifiably  linked  to  that  disease  in  an 
official  goveriunent  health  agency 
summary  statement  or  consensus  report, 
or  (2)  if  most  clinicians  treating  patients 
with  the  condition  prescribe 
prescription  drugs  to  modify  the  marker 
and  historically  do  so  without  including 
nutritional  or  dietary  intervention  as 
part  of  the  treatment.  According  to  this 
comment,  references  to  cholesterol 
lowering  or  blood  pressure  reduction 
would  be  regarded  as  disease  claims 
under  the  first  suggested  criterion,  and 
white  cell  counts  and  fever  would  be 
disease  claims  under  the  second.  This 
comment  also  suggested  that  FDA 
develop  a  list  of  disease  markers  and 
sjonptoms  that  fall  under  each  of  the 
proposed  criteria. 

FDA  agrees  in  part  and  disagrees  in 
part  with  this  comment.  The  agency 
agrees  that  references  in  dietary 
supplement  labeling  to  physiologic 
markers  or  symptoms  of  a  disease  that 
are  quantifiably  linked  to  that  disease  in 
an  official  government  health  agency 
summary  statement  or  consensus  report 
would  be  appropriately  treated  as 
implied  disease  claims.  Indeed,  in  the 
cases  described,  elevated  blood  pressure 
(hypertension)  and  elevated  cholesterol 
(hypercholesterolemia)  are  diseases 
themselves,  with  subsequent  events 
(heart  attack,  stroke)  the  late 
consequences  of  those  diseases. 
Although  FDA  agrees  that  fever  and 
elevated  white  cell  counts  are  almost 
always  evidence  of  a  disease,  FDA  does 
not  agree  that  the  second  criterion 
appropriately  describes  the  remaining 
circumstances  in  which  references  to 
signs  or  symptoms  should  be  treated  as 
disease  claims.  The  appropriate  test  is 
whether:  (1)  The  condition  to  be  treated 
or  prevented  is  a  disease  and  (2)  the 
signs  and  symptoms  referred  to  in  the 
labeling,  in  context,  are  characteristic  of 
a  disease  and  thus  permit  the  inference 
that  the  product  is  intended  to  treat  or 
prevent  the  disease.  The  second 
criterion  offered  by  the  comment  does 
not  provide  information  on  either  of 
these  elements. 

(43.)  Some  comments  that  objected  to 
the  proposed  definition  of  disease 
argued  that  the  inclusion  of  "signs  or 
symptoms"  as  part  of  the  definition  of 
disease  should  not  mean  that  a  reference 
to  the  signs  and  symptoms  of  a  disease 


in  dietary  supplement  labeling 
constitutes  a  disease  claim.  Another 
comment  argued  that  because  signs  and 
symptoms  do  not  appear  in  the 
definition  of  "drug,"  FDA  is  not 
authorized  to  treat  a  reference  to 
characteristic  signs  and  symptoms  as  a 
drug  claim. 

The  health  claims  definition  of 
"disease  or  health-related  condition"  in 
§  101.14(a)(5),  which  is  being  adopted  as 
the  definition  of  "disease"  in  this 
regulation,  does  not  include  reference  to 
the  signs  and  sjrmptoms  of  disease. 
Nonetheless,  dietary  supplement 
labeling  that  refers  to  the  characteristic 
signs  or  symptoms  of  a  specific  disease 
or  class  of  diseases  will  still  be 
considered  to  have  made  an  implied 
disease  claim.  Labeling  that  claims  a 
product  "prevents  bone  ft-agility  in  post- 
menopausal women,"  clearly  implies 
that  the  product  prevents  osteoporosis. 
Similarly,  labeling  that  claims  a  product 
"prevents  shortness  of  breath,  an 
enlarged  heart,  inability  to  exercise, 
generalized  weakness,  and  edema"  has 
made  a  congestive  heart  failure  claim. 

The  basis  for  determining  whether 
such  a  reference  to  signs  or  symptoms 
constitutes  an  implied  disease  claim  is 
not  whether  the  definition  of  disease 
includes  mention  of  signs  or  symptoms. 
Rather,  FDA  looks  at  whether  the 
objective  evidence  shows  that  the 
product  is  "intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease"  within  the 
meaning  of  section  201(g)(1)(B)  of  the 
act  and  §  201.128,  or  the  claim 
constitutes  a  health  claim  within  the 
meaning  of  section  403(r)(l)(B)  of  the 
act  and  §  101.14(a)(1).  For  example, 
§  201.128  provides  that  the  objective 
intent  of  those  responsible  for  the 
labeling  of  drugs  "is  determined  by  such 
persons'  expressions  or  may  be  shown 
by  the  circumstances  surrounding  the 
distribution  of  the  article."  Section 
101.14(a)(1)  provides  that  "[i]mplied 
health  claims  include  those  statements, 
symbols,  vignettes,  or  other  forms  of 
commiinication  that  suggest,  within  the 
context  in  which  they  are  presented, 
that  a  relationship  exists  between  the 
presence  or  level  of  a  substance  in  the 
food  and  a  disease  or  health-related 
condition."  Both  of  these  provisions 
permit  FDA  to  look  at  whether  a 
reference  to  the  characteristic  signs  or 
symptoms  of  a  disease  constitute  an 
implied  disease  claim. 

(44.)  Many  comments  argued  that  the 
distinction  between  claims  that  a 
product  maintains  healthy  function  and 
that  it  prevents  or  treats  abnormal 
function  is  artificial,  and  that  consumers 
understand  both  types  of  claims  as 
disease  treatment  or  prevention  claims. 


Comments  from  dietary  supplement 
manufacturers  and  some  consumer 
groups  argued  that  both  types  of  claims 
should  be  permitted  either  because  they 
are  not  implied  disease  claims  or 
because  implied  disease  claims  are 
permissible.  Conversely,  most  of  the 
conunents  from  health  professional 
groups,  groups  devoted  to  specific 
diseases,  pharmaceutical  companies, 
and  other  consumer  groups  argued  that 
neither  type  of  claim  should  be 
permitted,  because  permitting  implied 
disease  claims  to  be  made  without  prior 
review  would  jeopardize  the  public 
health  by  encouraging  substitution  of 
unproven  remedies  for  proven  ones. 
One  comment  argued  that  analysis  of 
health  maintenance  claims  is  no 
different  than  analysis  of  any  other 
structure/function  claim:  They  are 
disease  claims  if  they  imply  disease 
prevention  or  treatment.  According  to 
this  comment,  health  maintenance 
claims  are  permissible  unless  they  relate 
to  endpoints  that  are  imderstood  to  be 
disease  markers,  such  as  blood  pressure 
and  cholesterol.  Comments  from  a 
former  Commission  member  and  from  a 
consumer  group  argued  that  many 
health  maintenance  claims  will  be 
perceived  as  disease  treatment  or 
prevention  claims,  and  urged  that  FDA 
follow  the  Commission's  guidelines, 
under  which  the  seriousness  of  the 
condition  and  the  ability  of  the 
consumer  to  evaluate  it  are  key  factors 
in  deciding  whether  a  disease  claim  has 
been  made.  One  comment  argued  that 
FDA  may  not  prohibit  a  claim  that  a 
dietary  supplement  "maintains  normal 
function"  even  if  it  implies  a  disease 
claim  because  403(r)(6)(A)  of  the  act 
expressly  authorizes  such  claims. 

One  comment  said  that  the  proposed 
rule  would  ftiistrate  the  "orphan  drug" 
process.  The  comment  contended  that  if 
dietary  supplement  labeling  may  claim 
to  promote  or  maintain  "healthy" 
endpoints  that  are  related  to  signs  and 
symptoms  of  specific  diseases,  then 
incentives  to  conduct  research  on 
orphan  drugs  would  be  luidermined. 
The  comment  explained  that  dietary 
supplements  do  not  require  the  same 
financial  investment  as  drugs  do 
(because  drugs  must  be  approved  as  safe 
and  effective  for  their  intended  uses  and 
meet  quality  controls),  and  could 
undercut  sales  of  a  more  heavily 
regulated  and  more  expensive  approved 
drug.  The  comment  said  that  a  dietary 
supplement  manufacturer's  ability  to 
make  a  disease  prevention  claim  by 
characterizing  the  product  as  promoting 
good  health  "caimot  become  a  license  to 
sell  an  active  ingredient  in  a  product 
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preventing  or  treating  abnormal 
function.  The  report's  Guidance  states: 

4.  Statements  that  mention  a  body  system, 
organ,  or  function  affected  by  the  supplement 
using  terms  such  as  "stimulate."  "maintain," 
"support,"  "regulate."  or  "promote"  can  be 
appropriate  when  the  statements  do  not 
suggest  disease  prevention  or  treatment  or 
use  for  a  serious  health  condition  that  is 
beyond  the  ability  of  the  consumer  to 
evaluate. 

5.  Statements  should  not  be  made  that 
products  "restore"  normal  or  "correct" 
abnormal  function  when  the  abnormality 
implies  the  presence  of  disease.  An  example 
might  be  a  claim  to  "restore"  normal  blood 
pressure  when  the  abnormality  implies 
hypertension. 

(Report  at  pp.  38  and  39.) 

FTDA  agrees  that  if  a  health 
maintenance  claim  implies  disease 
treatment  or  prevention,  it  would  not  be 
acceptable.  (In  FDA's  view,  a  claim 
promoting  "use  for  a  serious  health 
condition  that  is  beyond  the  ability  of 
the  consumer  to  evaluate"  is  simply  one 
form  of  implied  disease  claim.)  FT)A 
believes  that  many  health  maintenance 
claims  are  acceptable.  In  some  cases,  a 
health  maintenance  claim  could  use 
terms  that  are  so  closely  identified  with 
a  specific  disease  or  that  so  clearly  refer 
to  a  particular  at-risk  population  that 
FDA  would  consider  the  claim  to  be  an 
implied  disease  prevention  claim,  e.g., 
"maintains  healthy  lungs  in  smokers" 
would  imply  prevention  of  tobacco- 
related  lung  cancer  and  chronic  lung 
disease.  "Maintains  healthy  lung 
function,"  alone,  however,  would  be  an 
acceptable  structure/function  claim. 

In  response  to  the  comment 
contending  that  dietary  supplements 
undercut  sales  of  orphan  drugs  by 
making  health  promotion  claims  for 
active  ingredients  already  approved  as 
orphan  drugs,  FDA  notes  that  section 
201(ff)(3)  of  the  act  excludes  from  the 
definition  of  "dietary  supplement" 
articles  that  have  been  approved  as 
drugs  or  for  which  substantial  clinical 
investigations  conducted  under  an 
investigational  new  drug  application 
(IND)  have  been  made  public,  before 
they  were  marketed  as  dietary 
supplements  or  foods. 

(45.)  Many  comments  responded  to 
FDA's  specific  request  for  comment  on 
whether  it  is  appropriate  to  treat 
"maintains  healthy  cholesterol  levels" 
as  a  permissible  structiu-e/function 
claim,  while  treating  "lowers 
cholesterol"  as  a  disease  claim.  A  few 
comments  supported  the  distinction 
drawn  in  the  proposed  rule.  Many  did 
not,  however.  One  comment  from  a 
major  trade  association  claimed  that  the 
distinction  between  lowering  and 
maintaining  cholesterol  levels  is 
ambiguous,  asking  "What  is  a  healthy 


cholesterol  level,  but  a  lower  cholesterol 
level?"  Another  comment  from  a  food 
industry  group  contended  that 
"cholesterol"  itself  is  a  sign  or 
symptom,  and  thus  that  both  types  of 
claims  refer  to  a  sign  or  symptom  of 
disease.  Several  comments  argued  that 
lowering  cholesterol  is  inextricably 
linked  to  cardiovascular  disease.  Some 
comments  argued  that  the  distinction 
between  maintaining  normal  cholesterol 
and  lowering  cholesterol  is  arbitrary 
because  both  have  as  their  purpose 
preventing  heart  disease,  and  consumers 
link  cholesterol  levels  with  disease 
prevention.  Other  comments,  however, 
argued  that  cholesterol  claims  do  not 
imply  disease  prevention.  A  comment 
from  an  organization  devoted  to 
prevention  and  treatment  of  heart 
disease  argued  that  if  any  cholesterol 
claims  were  to  be  permitted,  a  claim  like 
"promotes  cholesterol  clearance"  would 
be  a  more  accurate  structure/function 
statement  than  "maintains  healthy 
cholesterol"  and  less  likely  to  imply 
disease  prevention.  Two  comments 
contended  that  changing  a  claim  from 
"lowers  cholesterol'  to  "maintains 
healthy  cholesterol  levels"  does  not 
change  the  effect  of  the  product  or  its 
use.  Some  comments  argued  that 
"lowers  cholesterol"  claims  should  be 
permitted  for  cholesterol  levels  that  are 
not  "abnormal"  or  are  below 
hypercholesterolemia. 

FDA  does  not  agree  that  claims 
concerning  maintenance  of  normal 
cholesterol  levels  necessarily  constitute 
implied  disease  claims.  Although  an 
elevated  cholesterol  level  is  a  sign  of 
hypercholesterolemia  and  an  important 
risk  factor  for  heart  disease,  a 
cholesterol  level  within  the  normal 
range  is  not  a  sign  or  risk  factor  for 
disease.  Moreover,  maintaining 
cholesterol  levels  within  the  normal 
range  is  essential  to  the  structure  and 
function  of  the  body  for  reasons  other 
than  prevention  of  heart  disease. 
Although  many  people  think  of 
cholesterol  solely  in  terms  of  the 
negative  role  of  elevated  cholesterol  in 
heart  disease,  normal  cholesterol  levels 
play  a  positive  role  in  maintaining  a 
healthy  body.  Cholesterol  is  a  necessary 
constituent  of  cell  membranes  and  of 
myelin,  the  sheath  that  coats  nerves. 
Cholesterol  is  also  required  for  the 
synthesis  of  steroid  hormones,  which 
are  essential  for  life.  Finally,  cholesterol 
is  required  for  the  production  of  bile  in 
the  liver,  making  possible  absorption  of 
dietary  fat  and  fat  soluble  vitamins. 
Thus,  a  claim  that  a  dietary  supplement 
helps  maintain  cholesterol  levels  that 
are  already  within  the  normal  range 
does  not  necessarily  imply  disease 
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treatment.  FDA  also  believes  that 
Congress  intended  to  permit  dietary 
supplements  to  carry  claims  of  this  type 
imder  section  403(r)(6)(A)  of  the  act. 

The  agency  has  concluded,  however, 
that  references  to  "healthy"  cholesterol 
may  be  misleading  to  consumers 
because  the  phrase  "healthy 
cholesterol"  is  now  frequently  used  to 
refer  to  high  density  lipoproteins  (HDL), 
a  specific  cholesterol  fraction  believed 
to  be  beneficial.  To  avoid  this 
confusion,  FDA  has  concluded  that  an 
appropriate  structure/function  claim  for 
maintaining  cholesterol  would  be 
"helps  to  maintain  cholesterol  levels 
that  are  aheady  within  the  normal 
range." 

FT) A  continues  to  believe  that  "lowers 
cholesterol,"  however  qualified,  is  an 
implied  disease  claim.  As  many 
comments  argued,  lowering  cholesterol 
is  inextricably  linked  in  the  public  mind 
with  treating  elevated  cholesterol  and 
preventing  heart  disease.  The  agency 
also  believes  that  "promotes  cholesterol 
clearance"  is  an  implied  disease  claim 
because  it  is  directed  at  lowering 
cholesterol  rather  than  maintaining 
levels  already  determined  to  be  within 
a  normal  range.  FDA  will  review  all 
cholesterol  claims  to  determine  whether 
the  labeling  as  a  whole  implies  that  the 
product  is  intended  to  lower  elevated 
cholesterol  levels.  In  such  cases,  FDA 
would  consider  the  labeling  to  create  an 
implied  disease  claim. 

(46.)  A  comment  from  a  former 
Surgeon  General  of  the  United  States 
argued  that,  given  the  importance  of 
preventing  cardiovascular  disease, 
dietary  supplements  should  be 
permitted  to  make  claims  for  cholesterol 
reduction,  because  "our  citizens  deserve 
the  opportunity  to  know  when  safe  and 
effective  dietary  supplements  are 
available  to  lower  cholesterol."  A  • 
comment  from  the  Nutrition  Conmiittee 
of  the  American  Heart  Association 
argued  that  current  scientific  evidence 
does  not  support  added  benefits  of 
dietary  supplementation  with  nutritive 
substances  for  prevention  of 
cardiovascular  disease  in  the  general 
population,  and  expressed  concern  that 
dietary  supplements  also  carry  risks. 

FDA  agrees  that  prevention  of  heart 
disease  is  an  extremely  important  public 
health  goal.  Lowering  cholesterol  with 
certain  drugs  has  been  conclusively 
shown  to  be  effective  in  reducing 
mortality  from  coronary  artery  disease. 
Indeed,  the  evidence  linking  the 
lowering  of  elevated  cholesterol  with 
preventing  heart  disease  is  so  strong  that 
identifying  and  using  effective  therapies 
to  lower  cholesterol  in  patients  with 
elevated  cholesterol  levels  has  become 
of  compelling  importance.  With  this  in 


mind,  use  of  possibly  ineffective 
therapies  in  persons  with  elevated 
cholesterol,  which  can  delay  or  prevent 
effective  treatment,  poses  significant 
public  health  risks.  Although  DSHEA 
reqmres  that  manufacturers  who  make 
structiu-e/function  claims  have 
substantiation,  manufacturers  are  not 
currently  required  to  submit  that 
substantiation  to  FDA  for  premarket 
review,  nor  does  FDA  have  the 
resources  to  inspect  and  review  the 
quality  of  the  substantiation  in  most 
cases.  For  this  reason,  FDA  does  not 
believe  that  permitting  "lowers 
cholesterol"  claims  on  dietary 
supplements  without  prior  review 
serves  the  public  health. 

(47.)  A  few  comments  argued  that 
FDA  may  not  prohibit  "lowers 
cholesterol"  claims  because  the  agency 
had  earlier  issued  an  advisory  letter 
permitting  such  claims  if  the  claim 
stated  that  the  product  was  useful  in  the 
context  of  a  healthy  diet.  One  of  these 
comments  contended  that  the  agency 
may  not  change  its  advice  or  guidance 
because  it  has  cited  no  studies  in  this 
rulemaking  to  support  the  view  that 
"lowers  cholesterol"  implies  disease 
treatment. 

FDA  does  not  agree  that  it  may  not 
change  its  position  on  whether 
particular  cholesterol  claims  imply 
disease  treatment.  The  record  and 
analysis  in  this  rulemaking,  as  well  as 
FDA's  experience  in  implementing 
DSHEA,  provide  an  ample  basis  for  the 
conclusions  that  the  agency  has  reached 
on  cholesterol  claims. 

G.  Conditions  Associated  With  Natural 
States  (§  101.93(g)(2)(iii)) 

The  proposed  rule  stated  that  natiu^ 
states  such  as  aging,  menopause, 
pregnancy,  and  the  menstrual  cycle,  are 
not  themselves  diseases,  but  can  be 
associated  with  abnormal  conditions 
that  are  diseases.  FDA  proposed  in 
§  101.93{g)(2)(iii)  to  treat  as  a  disease 
claim  a  statement  that  a  product  had  an 
effect  on  a  condition  associated  with  a 
natiual  state  if  the  condition  presented 
"a  characteristic  set  of  signs  or 
symptoms  recognizable  to  health  care 
professionals  or  consumers"  as  an 
"abnormality."  FDA  provided  as 
examples  of  such  abnormal  conditions 
the  following:  Toxemia  of  pregnancy; 
premenstrual  syndrome;  hot  flashes; 
and  presbyopia,  decreased  sexual 
function,  and  Alzheimer's  disease 
associated  with  aging. 

In  the  July  8, 1999,  Federal  Register 
notice  aimoimcing  a  public  meeting  and 
reopening  the  comment  period,  FDA 
asked  for  additional  comment  on  this 
provision  of  the  proposed  rule.  The 
agency  sought  specific  comment  on  the 


following  three  questions:  (1)  If  FDA 
were  to  treat  some  conditions  associated 
with  natural  states  as  diseases  (e.g., 
toxemia  of  pregnancy  and  Alzheimer's 
disease)  but  not  others  (e.g.,  hot  flashes, 
common  symptoms  associated  with  the 
menstrual  cycle,  and  decreased  sexual 
function  associated  with  aging),  what 
would  be  an  appropriate  principle  for 
distinguishing  the  two  groups?  (2)  For 
example,  would  it  be  appropriate  to 
consider  the  severity  of  the.health 
consequences  if  the  condition  were  to 
go  without  effective  treatment?  (3)  If  so, 
how  should  "severity"  be  defined? 

(48.)  Although  some  comments  from 
disease-specific  organizations  and 
health  professionals  supported  this 
provision,  most  of  the  comments 
strongly  objected  to  classifying  common 
conditions  associated  with  natiu^  states 
as  diseases.  None  of  the  objecting 
comments  argued  that  toxemia  of 
pregnancy  or  Alzheimer's  disease  are 
not  diseases.  Almost  all  of  these 
comments,  however,  contended  that 
PMS,  hot  flashes,  and  various 
conditions  associated  with  aging,  such 
as  decreased  sexual  function,  are  so 
common  that  they  should  be  considered 
neither  abnormal  nor  diseases.  Some 
comments  argued  that  any  condition 
suffered  by  more  than  50  percent  of  the 
population  should  be  considered 
normal  and  not  a  disease,  and  gave  as 
an  example  benign  prostatic 
hypertrophy.  Other  comments  cited 
prevalence  rates  for  conditions  such  as 
PMS  and  hot  flashes,  and  contended 
that  the  cited  rates  were  too  high  for 
these  conditions  to  be  considered 
abnormal.  A  large  number  of  comments 
asserted  that  the  proposed  rule  would 
treat  pregnancy,  menopause,  and  aging 
as  diseases.  A  few  comments  argued 
that  if  mehopause,  aging,  and  pregnancy 
are  not  diseases,  then  signs  and 
symptoms  associated  with  these  states 
cannot  be  diseases.  One  comment 
argued  that  conditions  related  to  natviral 
states  are  not  diseases  but  "health- 
related  conditions"  and  that  DSHEA 
permits  statements  about  health-related 
conditions. 

In  response  to  the  questions  in  the 
July  8,  1999,  Federal  Register  notice, 
many  comments  argued  that  the  severity 
of  the  condition  associated  with  a 
natural  state  was  not  an  appropriate 
principle  for  distinguishing  diseases 
from  nondiseases.  These  comments 
generally  argued  that  the  severity  of  the 
symptoms  (rather  than  the  severity  of 
the  consequences  of  going  without 
effective  treatment)  was  not  an  adequate 
basis  to  distinguish  diseases  from 
nondiseases.  One  comment  from  a  food 
industry  group  argued  that  this  was  an 
inappropriate  principle  because  "all 
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natural  states  a  n  have  severe 
consequences  il  left  unattended."  This 
conunent  sugge  ted  that  conditions  that 
were  "universal "  should  not  be  treated 
as  diseases.  Thi ;  comment  and  one 
other  also  sugge  sted  that  the 
distinguishing  {  rinciple  was  whether 
the  cause  of  the  condition  was 
"pathological." 

FDA  has  reco  isidered  proposed 
§  101.93(g)(2)(ii  ),  and  has  concluded 
that  it  is  not  api  ropriate,  under  DSHEA, 
to  treat  certain  c  ommon,  nonserious 
conditions  asso^  :iated  with  natural  states 
as  diseases.  The  re  are  a  wide  variety  of 
conditions  repn  isenting  impaired 
function  of  an  o  rgan  or  system  that  are 
associated  with  particular  stages  of  life 
or  normal  phys  ologic  processes.  These 
stages  and  proci  ssses  include 
adolescence,  thi  i  menstrual  cycle, 
pregnancy,  mer  opause,  and  aging.  (FDA 
notes  that,  cont:  ary  to  the  comments, 
the  proposed  ni  le  would  not  have 
classified  these  stages  or  processes 
themselves  as  d  iseases;  it  classified  only 
certain  abnormi  1  conditions  associated 
with  these  stagf  s  or  processes  as 
diseases.)  The  c  anditions  associated 
with  these  stage  s  or  processes  can  vary 
from  common,  i  elatively  mild 
abnormalities,  1  ar  which  medical 
attention  is  not  required,  to  serious 
conditions  that  can  cause  significant  or 
permanent  ban  i  if  not  effectively 
treated. 

For  example,  pregnancy  is  associated 
with  common  a  nd  mild  abnormalities 
such  as  mornin ;  sickness  and  leg  edema 
that  cause  no  pi  srmanent  harm  if  left 
untreated,  as  w  ;11  as  with  such  serious 
conditions  as  h  ,'peremesis  gravidarum, 
toxemia  of  preg  nancy,  and  acute 
psychosis  of  pr  fgnancy,  which  can  be 
life-threatening  if  not  effectively  treated. 
The  menstrual  ;ycle  is  conunonly 
associated  with  mild  mood  changes, 
edema,  and  era  nping  that  do  not  cause 
significant  or  p  srmanent  harm  if  left 
untreated,  but  i  Iso,  more  rarely,  with 
serious  cyclica!  depression  that  can 
result  in  signifi  :ant  harm  if  not 
effectively  treal  ed.  Aging  is  almost 
invariably  asso  :iated  with  characteristic 
skin  and  scalp  :hanges,  such  as 
wrinkles  and  h  lir  loss,  which  do  not 
need  medical  a  tention.  It  is  also, 
however,  assoc  ated  with  serious 
diseases  that  w  11  result  in  significant, 
often  irreversih  e  damage,  many  of 


which  can  be  e 


fectively  treated.  These 


diseases  incluc  s  osteoporosis 
glaucoma,  and  uieriosclerotic  diseases 
of  coronary,  ce  ebral,  and  peripheral 
vessels.  Adoles  cence  is  commonly 
associated  witl  mild  acne,  which  does 
not  cause  signi  icant  or  permanent  harm 
if  not  treated,  a  nd,  rarely,  with  cystic 
acne,  which  ca  i  produce  severe 


physical  and  psychological  scars  if  not 
effectively  treated. 

Whether  all  of  these  conditions 
represent  diseases  is,  in  part,  a  matter  of 
definition  and,  in  part,  depends  on  the 
consequences  of  the  conditions  if  not 
effectively  treated,  and  on  how 
commonly  they  occur,  i.e.,  whether  they 
may  be  considered  "normal."  Although 
most  people  consider  the  more  serious 
or  infrequent  conditions  referred  to 
above  to  be  diseases,  views  vary  with 
respect  to  the  common,  milder 
conditions.  FDA  has  reconsidered  the 
position  it  took  in  the  proposed  rule  and 
agrees  with  the  comments  that  treating 
as  diseases  the  common,  mild 
symptoms  associated  with  normal  life 
stages  or  processes  would  not  be 
consistent  with  the  intent  of  DSHEA. 

FDA  does  not  believe  that  the 
frequency  with  which  a  condition 
associated  with  a  natural  state  occiu-s  is, 
by  itself,  sufficient  to  distinguish 
diseases  from  nondiseases.  The  severity 
of  the  consequences  of  disease,  as  well 
as  the  consequences  of  ineffective 
treatment,  must  also  be  considered.  As 
noted  above,  whether  common,  minor 
conditions  associated  with  natural  states 
are  diseases  is  a  matter  of  debate,  but 
FDA  has  decided  not  to  treat  them  as 
diseases  because  the  agency  believes 
this  approach  is  consistent  with  the 
intent  of  DSHEA.  FDA  does  not, 
however,  believe  that  DSHEA  was 
intended  to  permit  unreviewed  claims 
about  serious  conditions  that  could 
cause  significant  or  permanent  harm, 
particularly  where  effective  treatment  is 
available.  FDA  also  does  not  agree  that 
"all  natural  states  can  have  severe 
consequences  if  left  unattended."  FDA 
has  listed  a  large  number  of  conditions 
associated  with  natural  states  that 
commonly  do  not  have  serious 
consequences  even  if  not  effectively 
treated.  FDA  also  does  not  agree  that  it 
is  helpful  in  this  context  to  distinguish 
between  diseases  and  nondiseases  by 
asking  which  have  a  "pathological" 
basis.  The  term  "pathological"  is  itself 
defined  by  reference  to  disease,  namely, 
"caused  by  or  involving  disease; 
morbid"  (Ref.  7). 

Accordingly,  for  purposes  of  this  rule, 
mild  conditions  commonly  associated 
with  particular  stages  of  life  or  normal 
physiological  processes  will  not  be 
considered  diseases.  Therefore, 
§  101.93{g)(2)(iii)  now  states  that  a 
statement  will  be  considered  a  disease 
claim  if  it  claims  that  the  product  "has 
an  effect  on  an  abnormal  condition 
associated  with  a  natural  state  or 
process,  if  the  abnormal  condition  is 
uncommon  or  can  cause  significant  or 
permanent  harm."  Ordinarily,  FDA 
would  follow  the  suggestion  in  the 


comments  that  conditions  associated 
with  a  stage  of  life  or  a  normal 
physiological  process  be  considered 
common  if  they  occiu  in  more  than  one- 
half  of  those  experiencing  that  stage  or 
process. 

The  following  are  examples  of 
conditions  about  which  structure/ 
function  claims  could  be  made  under 
§  101.93(g){2)(iii):  (1)  Morning  sickness 
associated  with  pregnancy;  (2)  leg 
edema  associated  with  pregnancy;  (3) 
mild  mood  changes,  cramps,  and  edema 
associated  with  the  menstrual  cycle;  (4) 
hot  flashes;  (5)  wrinkles;  (6)  other  signs 
of  aging  on  the  skin,  e.g.,  liver  spots, 
spider  veins;  (7)  presbyopia  (inability  to 
change  focus  from  near  to  far  and  vice 
versa)  associated  with  aging;  (8)  mild 
memory  problems  associated  with 
aging;  (9)  hair  loss  associated  with 
aging;  and  (10)  noncystic  acne.  The 
following  are  examples  of  conditions 
that  would  remain  disease  claims:  (1) 
Toxemia  of  pregnancy;  (2)  hyperemesis 
gravidarum;  (3)  acute  psychosis  of 
pregnancy;  (4)  osteoporosis;  (5) 
Alzheimer's  disease,  and  other  senile 
dementias;  (6)  glaucoma;  (7) 
arteriosclerotic  diseases  of  coronary, 
cerebral  or  peripheral  blood  vessels;  (8) 
cystic  acne;  and  (9)  severe  depression 
associated  with  the  menstrual  cycle. 

FDA  has  not  included  benign 
prostatic  hypertrophy  (BPH)  on  either  of 
these  lists,  because  the  agency  does  not 
believe  that  BPH  should  be  considered 
a  consequence  of  aging.  Like  many  other 
diseases,  e.g.,  diabetes,  prostate  cancer, 
and  heart  disease,  the  incidence  of  BPH 
is  much  higher  among  older  men.  This 
does  not  mean  that  BPH  or  prostate 
cancer  is  caused  by  the  aging  process. 
Even  if  BPH  were  considered  a  direct 
consequence  of  aging,  however,  claims 
to  treat  or  prevent  it  would  still  be 
treated  as  disease  claims  because  failure 
to  obtain  effective  treatment  can  cause 
significant  or  permanent  harm. 

FDA  notes  tnat  it  does  not  base  the 
exclusion  of  the  mild  common 
conditions  associated  with  natural  states 
from  §  101.93{g)(2)(iii)  on  the  argument 
advanced  by  one  of  the  conunents  that 
these  are  "health-related  conditions" 
and  that  DSHEA  permits  structure/ 
function  claims  about  health-related 
conditions.  FDA  believes  that  a  "health- 
related  condition"  is  a  state  of  health 
leading  to  disease.  As  FDA  has  said 
previously,  "diseases"  and  "health- 
related  conditions"  are  "so  closely 
related  that  no  bright-line  distinction  is 
practicable"  (58  FR  2478,  2481  January 
6,  1993).  There  is  nothing  in  DSHEA,  its 
legislative  history,  or  in  the  definition  of 
"disease  or  health-related  condition" 
that  would  suggest  that  common 
conditions  associated  with  natural  states 
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are  "health-related  conditions"  within 
the  meaning  of  section  403(r)(l)(B)  of 
the  act.  Further,  FDA  does  not  agree  that 
section  403(r)(6)  of  the  act  authorizes 
structure/function  claims  about  "health- 
related  conditions."  Had  Congress 
intended  to  authorize  structure/function 
claims  about  "health-related 
conditions"  it  could  easily  have  used 
that  terminology,  but  did  not. 

(49.)  Some  comments  concerned 
specific  claims  under  proposed 
§  101.93(g)(2)(iii).  One  comment  sought 
concurrence  that  the  following  are 
acceptable  structure/function  claims: 
"supports  a  normal,  healthy  attitude 
during  PMS"  and  "supportive  for 
menopausal  women."  Another  comment 
argued  that  a  statement  that  a  product 
provides  nutrients  that  diminish  the 
normal  symptomatology  of 
premenstrual  syndrome  or  menopause 
is  a  permissible  structure/function 
claim.  Another  comment  asked  whether 
"helps  to  maintain  normal  urine  flow  in 
men  over  50  years  old"  is  a  permissible 
structure/function  claim.  One  comment 
urged  that  only  products  proven  safe 
when  used  as  directed  should  be 
permitted  for  sale  for  enlarged  prostate 
and  that  such  products  should 
recommend  that  a  man  see  his 
physician.  Another  comment  argued 
that  the  claim  "for  men  over  50  years 
old,"  which  FDA  had  proposed  as  an 
acceptable  structure/function  claim,  is 
vague  and  ambiguous  and  is  of  no  use 
to  consumers. 

FDA  agrees  that  "supports  a  normal, 
healthy  attitude  during  PMS"  and 
"supportive  for  menopausal  women" 
are  appropriate  structure/function 
claims.  "Supports  a  normal,  healthy 
attitude  during  PMS"  is  acceptable 
because  PMS  is  generally  a  common, 
mild  condition  associated  with  a  normal 
physiologic  process.  "Supportive  for 
menopausal  women"  is  acceptable 
because  it  is  a  general  statement  that 
does  not  refer  to  symptoms  of  any 
conditions  at  all.  Claims  about 
diminishing  the  normal 
symptomatology  of  premenstrual 
syndrome  or  menopause  would  also  be 
acceptable  structure/function  claims,  if 
they  did  not  suggest,  for  example, 
prevention  or  treatment  of  osteoporosis, 
or  another  disease  associated  with  these 
states.  "Helps  to  maintain  normal  urine 
flow  in  men  over  50  years  old," 
however,  is  an  implied  disease  claim 
because,  as  many  comments  pointed 
out,  the  average  or  "normal"  state  in 
men  over  50  years  old  is  diminishing 
urine  flow,  in  most  cases  due  to  BPH, 
so  that  the  apparent  "maintenance" 
really  represents  a  claim  of 
improvement  (treatment). 


H.  Generally  (§  101. 93(g)(2)(iv)) 

Under  proposed  §  101.93(g)(2)(iv), 
FDA  stated  that  a  statement  would  be 
considered  a  disease  claim  if  it  claimed 
explicitly  or  implicitly  to  have  an  effect 
on  disease  through  one  or  more  of  the 
following  factors:  (1)  The  name  of  the 
product  (e.g.,  "Carpaltum"  (carpal 
tunnel  syndrome),  "Raynaudin" 
(Raynaud's  phenomenon),  "Hepatacure" 
(liver  problems)).  Names  that  did  not 
imply  an  effect  on  a  disease,  such  as 
"Cardiohealth"  and  "Heart  Tabs," 
would  not  constitute  disease  claims;  (2) 
statements  about  the  formulation  of  the 
product,  including  a  claim  that  the 
product  contained  an  ingredient  that 
has  been  regulated  by  FDA 
predominantly  as  a  drug  and  is  well 
known  to  consumers  for  its  use  in 
preventing  or  treating  a  disease  (e.g., 
aspirin,  digoxin,  or  laetrile);  (3)  citation 
of  a  publication  or  other  reference,  if  the 
citation  refers  to  a  disease  use.  For 
example,  labeling  for  a  vitamin  E 
product  that  included  a  citation  to  an 
article  entitled  "Serial  Coronary 
Angiographic  Evidence  That 
Antioxidant  Vitamin  Intake  Reduces 
Progression  of  Coronary  Artery 
Atherosclerosis,"  would  create  a  disease 
claim  under  this  criterion;  (4)  use  of  the 
term  "disease"  or  "diseased;"  or  (5) 
otherwise  suggesting  an  effect  on 
disease  by  use  of  pictures,  vignettes, 
symbols,  or  other  means  (e.g., 
electrocardiogram  tracings,  pictures  of 
organs  that  suggest  prevention  or 
treatment  of  a  disease  state,  or  the 
prescription  symbol  (Rx)).  The  proposed 
rule  stated  that  a  picture  of  a  body 
would  not  constitute  a  disease  claim 
under  this  criterion. 

(50.)  A  few  comments  stated  that  the 
phrase  "has  an  effect  on"  in  proposed 
§  101.93(g)(2)(iv)  is  vague  and  could  be 
interpreted  by  the  agency  to  mean 
almost  anj'thing.  Some  of  these 
comments  argued  that  disease  claims 
should  include  only  those  that  use  the 
specific  terms  "diagnose,"  "prevent," 
"treat,"  "mitigate,"  or  "cure." 

FDA  does  not  agree  that  the  phrase 
"has  an  effect  on"  is  inappropriately 
vague.  FDA  believes  that  it  is  necessary 
to  use  a  phrase  that  encompasses 
synonyms  for  the  terms  "diagnose," 
"prevent,"  "treat,"  "mitigate,"  or 
"cure."  If  disease  claims  were  limited  to 
those  that  used  the  specific  terms  in  the 
statute,  it  would  be  possible  to  make 
obvious  and  explicit  disease  claims 
simply  by  using  terms  that  are  similar 
in  meaning  to  the  statutory  terms,  e.g., 
"relieves  arthritis  pain"  rather  than 
"treats  arthritis  pain,"  or  "eliminates 
the  risk  of  cancer"  rather  than  "prevents 
cancer." 


/.  Product  Name  (§  101.93(g)(2)(iv)(A)) 

(51.)  One  comment  observed  that 
there  is  an  inconsistency  between  the 
statement  in  the  proposed  rule  that 
"Heart  Tabs"  does  not  imply  an  effect 
on  a  disease  and  §  101.14(a)(1),  which 
states  that: 

Health  claim  means  any  claim  made  on  the 
label  or  in  the  labeling  of  a  food,  including 
a  dietary  supplement,  that  expressly  or  by 
implication,  including  "ihird  party" 
references,  writlen  statements  (e.g..  a  brand 
name  including  a  term  such  as  "heart"), 
symbols  (e.g..  a  heart  symbol)  characterizes 
the  relationship  of  any  substance  to  a  disease 
or  health-related  condition  *  *  * 
and  requested  clarification. 

FDA  agrees,  in  part,  and  disagrees,  in 
part,  with  the  conunent.  FDA  does  not 
agree  that  §  101.93(g)(2)(iv)(A)  and 
§  101.14(a)(1)  are  inconsistent.  Section 
101.14(a)(1)  was  issued  in  1993  to 
implement  the  health  claims  provisions 
of  NLEA.  In  §  101.14(a)(1),  use  of  the 
term  "heart"  in  a  brand  name  and  use 
of  the  heart  symbol  in  labeling  are 
offered  as  examples  of  health  claims,  if 
in  the  context  of  the  labeling  as  a  whole, 
the  word  or  symbol  suggests  that  there 
is  a  relationship  between  the  product 
and  a  disease  or  health-related 
condition.  Thus,  according  to  the 
preamble  to  that  final  rule  (58  FR  2478 
at  2486),  the  heart  symbol  might 
appropriately  appear  in  the  labeling  of 
a  food  product  if,  in  context,  it  did  not 
suggest  a  relationship  to  heart  disease, 
e.g,  in  conjunction  with  "Hey,  Fudge 
Lovers."  If,  however,  the  heart  symbol  • 
appeared  alone  on  a  food,  without 
further  explanation  ft-om  context, 
consumers  might  conclude  that  the  food 
was  beneficial  for  reducing  the  risk  of 
developing  cardiovascular  disease  (id.). 

Following  the  issuance  of 
§  101.14(a)(1),  Congress  enacted 
DSHEA.  DSHEA  created  a  special 
regulatory  regime  for  dietary 
supplements.  That  regime,  while  closely 
related  to  the  regime  for  food,  was  not 
identical  to  the  food  regime.  Section 
403(r)(6)  of  the  act  specifies  certain 
types  of  structure/ function  claims  and 
general  well-being  claims  that  may  be 
made  for  dietary  supplements  without 
first  obtaining  new  drug  approval  or 
health  claim  authorization.  The  types  of 
claims  listed  in  section  403(r)(6)  of  the 
act  are  similar,  but  not  identical  to  the 
claims  permitted  for  foods  under  section 
201(g)(1)(C)  of  the  act.  Under  Nutrilab  v. 
Scbweiker,  713  F.2d  335  (7th  Cir.  1983). 
conventional  food  claims  are  limited  to 
structure/function  effects  that  derive 
from  the  taste,  aroma,  or  nutritive  value 
of  the  food.  Dietary  supplement  claims 
are  not  subject  to  that  limitation.  Had 
Congress  intended  the  scope  of  the 
permitted  claims  to  be  identical,  it 
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could  simply  hi  ive  declared  that  dietary 
supplements  ar  j  "foods."  In  light  of 
Congress'  intent  to  expand  the  types  of 
claims  authoriz  3d  for  dietary 
supplements  in  DSHEA.  FDA  interprets 
§  101.14(a)(1)  a!  permitting  dietary 
supplements  to  have  brand  names  that 
include  the  vvoiid  "heart"  or  other 
organs,  if,  in  th(  i  context  of  the  labeling 
as  a  whole,  the  lame  does  not  imply 
disease  treatme:  it  or  prevention. 

FDA  does  agr  Be,  however,  that  under 
.§  101.14(a)(1),  ii  dietary  supplement 
name  that  included  the  word  "heart" 
could  be  a  health  claim,  depending  on 
the  context.  Thus,  a  dietary  supplement 
could  be  called  "HeartTabs"  if  its  claim 
was  "to  maintain  healthy  circulation," 
or  some  other  r(  tie  related  to  the 
structure  or  fun  ction  of  the  heart  that 
did  not  imply  i\  eatment  or  prevention  of 
disease.  If,  how  sver,  the  product  name 
was  not  qualific  d  by  any  further  claim 
in  the  labeling,  the  product  could  be 
considered,  unaer  §  101.14(a)(1),  to  be 
intended  for  tre  atment  or  prevention  of 
cardiovascular  iisease. 

FDA  also  beli  eves  that  the  heart 
symbol  has  beci  )me  so  widely  associated 
with  preventioi  i  of  heart  disease  that  its 
use  in  the  label  ng  of  a  dietary 
supplement  wo  iild  be  ordinarily 
considered  an  i  nplied  heart  disease 
prevention  claim.  Consistent  with  the 
examples  provi  led  in  the  January  6, 
1993,  Federal  Register  dociunent  on 
health  claims  (38  FR  2486).  however, 
there  may  be  unusual  cases  in  which,  in 
context,  the  use  of  a  heart  symbol  does 
not  imply  heart  disease  prevention. 

(52.)  Several  :omments  agreed  with 
proposed  §  101  93(g)(2)(iv)(A)  that 
product  names  that  imply  an  effect  on 
disease,  includ:  ng  implying  cure  or 
treatment  of  a  c  isease,  should  not  be 
allowed.  The  comments,  however, 
requested  that  tJie  agency  provide 
further  guidanc  s  as  to  what  types  of 
product  names  are  acceptable  and  what 
types  are  not.  S  3me  comments 
questioned  wh(  ther  product  names  such 
as  "CarpalHeal  h,"  "HepatoHealth," 
"HepataCare,"  'CircuCure,"  or 
"Soothing  Slee  )"  would  be  acceptable 
under  propose(  §  101.93(g)(2)(iv)(A). 
Other  commen  s  disagreed  with  the 
agency's  exam[  les  and  stated  that  it  is 
difficult  to  dist  nguish  the  reasoning 
behind  some  of  the  examples  cited.  For 
example,  a  few  comments  stated  that 
both  "Cardiohe  alth"  and  "Heart  Tabs" 
imply  that  the  )roduct  prevents  heart 
disease.  1 

Two  principles  formed  the  basis  for 
the  distinction!  in  the  proposed  rule 
between  produ  :t  names  that  were 
considered  stn  ctiue/function  claims 
and  those  that  vere  considered  disease 
claims.  First,  tl  e  name  should  not 


contain  the  name,  or  a  recognizable 
portion  of  the  name,  of  a  disease. 
Second,  the  name  should  not  use  terms 
such  as  "cure,"  "treat,"  "correct," 
"prevent"  or  other  terms  that  suggest 
treatment  or  prevention  of  a  disease. 
Thus.  "CarpalHealth"  and  "CircuCure" 
would  be  considered  disease  claims.  In 
some  cases,  to  determine  whether  a 
product  name  implies  an  effect  on 
disease,  the  agency  will  need  to 
consider  the  context  in  which  a  term  is 
presented  in  the  labeling  as  a  whole. 
Thus.  "Soothing  Sleep"  could  be 
considered  a  claim  to  treat  insomnia, 
unless  the  labeling  made  clear  that  the 
product  was  intended  only  for 
occasional  sleeplessness.  "HepataCare" 
and  "HepataHealth"  could  also  be 
considered  disease  claims  because 
"Hepata"  could  be  read  as  a  reference  to 
hepatitis,  imless  the  labeling  made  clear 
that  the  product  was  intended  for 
general  liver  health  and  not  intended  to 
treat  or  prevent  hepatitis. 

The  agency  notes  that  in  the  near 
futm^,  FDA  will  issue  for  public 
comment  a  draft  guidance  to  provide 
additional  clarification  and  examples  of 
claims  that  would  and  would  not  be 
considered  disease  claims  imder  the 
final  rule.  FDA  will  include  in  the  draft 
guidance  examples  of  product  names. 

(53.)  Another  comment  stated  that 
proposed  §  101.93(g)(2)(iv)(A)  would 
prohibit  the  use  of  the  name  of  the 
"dispensing  institution"  if  it  had  the 
word  "Cancer"  in  it  because  the  agency 
would  interpret  the  labeling  as  implying 
an  effect  on  disease,  when  in  fact  the 
product  was  listing  the  institution 
where  the  product  was  dispensed,  e.g., 
ABC  Cancer  Institute.  Other  comments 
were  concerned  that  the  proposed  rule 
would  prohibit  the  use  of  their  company 
trade  name,  which  includes  the  use  of 
the  word  "prescription"  and  its 
abbreviation  "Rx." 

The  agency  reiterates  that  it  will  view 
the  name  in  the  context  of  the  entire 
labeling  to  determine  whether  a  disease 
claim  is  being  made.  However,  a 
manufacturer  may  not  circumvent  the 
requirements  of  the  act.  DSHEA.  or  this 
final  rule  by  using  the  name  of  an 
institution  or  the  manufacturer  to  imply 
a  disease  claim. 

The  agency  agrees  that  the  use  of  the 
word  "prescription"  or  its  abbreviation 
"Rx"  in  the  name  of  the  product  should 
not  automatically  be  interpreted  as  a 
disease  claim.  Although  these  terms 
imply  that  the  product  is  a  prescription 
drug,  some  prescription  drugs  are 
intended  for  nondisease  conditions. 
Therefore,  if  nothing  else  in  the  labeling 
suggests  a  disease  use,  the  agency  will 
not  consider  the  use  of  "prescription"  or 
"Rx"  to  be  an  implied  disease  claim. 


The  agency  notes,  however,  that  the  use 
of  these  terms  on  dietary  supplement 
products  may  deceive  consumers  into 
thinking  that  they  are  ptirchasing  a 
prescription  drug  without  a 
prescription.  Thus,  use  of  the  terms 
"prescription"  or  "Rx"  is  misleading 
and  will  misbrand  the  product  under 
section  403(a)(1)  of  the  act  if,  in  the 
context  of  the  labeling  as  a  whole,  the 
terms  imply  that  the  product  is  a 
prescription  drug. 

(54.)  A  few  comments  cited  in  a 
proposed  rule  published  in  the  Federal 
Register  of  March  27. 1974  (39  FR 
11298).  in  which  FDA  stated  that  it 
would  challenge  brand  names  only  in 
situations  where  clarifying  language  is 
incapable  of  rectifying  FDA's  concern 
with  the  brand  name  and  that  excision 
of  a  brand  name  should  be  a  last  resort 
and  should  be  pursued  only  when  all 
other  methods  of  qualifying  the  name 
have  failed. 

The  agency  notes  that  the  proposed 
rule  cited  in  this  comment  was  never 
finalized  and  was  withdrawn  on 
December  30. 1991  (56  FR  67440).  as 
part  of  an  FDA  initiative  to  reduce  the 
backlog  of  outstanding  proposed  rules 
that  have  never  been  finalized.  The 
policies  outlined  in  the  March  27. 1974, 
Federal  Register  notice  are  not  in  effect. 

(55.)  Several  comments  sought  a 
statement  fi-om  FDA  that  if  a  product 
brand  name  becomes  synonymous  over 
time  with  use  for  prevention  or 
treatment  of  a  disease,  it  will  still  be 
permitted.  As  an  example,  the 
comments  claimed  that  Kleenex  has 
become  synonymous  with  treatment  of 
nasal  congestion,  but  did  not  provide 
support  for  this  assertion. 

FDA  does  not  believe  that  Kleenex  is 
synonymous  with  treatment  of  nasal 
congestion  and,  absent  any  supportive 
data,  has  no  reason  to  beUeve  that 
consumers  believe  them  to  be 
synonymous.  The  agency  would  agree 
that  Kleenex  has  become  synonymous 
with  "tissue,"  and  that  both  are  used  in 
conjuaiction  with  nasal  congestion. 
Neither  tissue  nor  Kleenex,  however, 
treat,  prevent,  or  otherwise  eiffect  nasal 
congestion  in  any  way.  Because  the 
agency  was  not  presented  with  any 
specific  examples  of,  nor  is  it  aware  of 
any,  names  of  products  that  are  not 
intended  to  treat  disease  but  that  have 
become  synonymous  with  disease 
treatment  or  prevention,  it  does  not 
have  reason  to  believe  that  there  is  a  real 
basis  for  concern. 

/.  Product  Formulation 
(§101.93(g)(2)(iv)(B)) 

(56.)  Several  comments  questioned 
whether  the  inclusion  of  a  dietary 
ingredient  in  the  ingredient  list  of  a 
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dietary  supplement  would  be 
interpreted  as  a  disease  claim  imder 
proposed  §101. 93(g){2)(iv)(B).  They 
argued  that  to  provide  truthful  labeling, 
this  information  must  be  included. 
Another  comment  stated  that  the 
proposal  fails  to  distinguish  between 
true  claims  and  false  claims.  Several 
comments  further  argued  that  ingredient 
information  may  be  of  value  to 
consumers  to  alert  them  to  potential 
adverse  effects  or  drug  interactions.  One 
comment  urged  that  the  presence  of  a 
constituent  that  is  naturally  occurring  in 
a  plant  and  is  also  regulated  as  a  drug 
does  not  automaticedly  classify  the 
substance  as  a  drug.  The  comment 
asserted  that  45  percent  of  drugs  are 
derived  from  plants,  which,  according 
to  the  comment,  would  classify  a 
number  of  dietary  ingredients  as  drugs. 

Listing  a  dietary  ingredient  in  the 
ingredient  list  of  a  dietary  supplement 
will  not  be  considered  to  imply  an  effect 
on  disease  unless  the  ingredient  is  one 
that  has  been  regulated  primarily  by 
FDA  as  a  drug  and  is  well-known  to 
consumers  for  its  use  or  claimed  use  in 
preventing  or  treating  a  disease.  (In  the 
proposed  rule,  the  agency  gave  as 
examples  aspirin,  digoxin,  and  laetrile.) 
Very  few  dietary  ingredients  meet  this 
test.  The  agency  agrees  that  a  certain 
percentage  of  drug  products  are  derived 
from  plants.  However,  only  a  handful  of 
these  drugs  are  well-known  to 
consumers  under  the  name  of  the  plant 
or  natiu'al  plant  ingredient  from  which 
they  were  derived.  Instead,  they  are 
known  to  consumers  under  a  brand 
name  or  generic  name,  e.g.,  aspirin. 
Thus,  FDA  does  not  believe  that  listing 
dietary  ingredients  that  happen  to  be 
.^  related  to  well-known  drugs  will  fall 
under  this  provision,  except  in  unusual 
circumstances.  In  those  cases  where  a 
manufacturer  does  add  a  drug 
ingredient  that  is  well-known  to  treat  or 
prevent  disease  to  its  product  and  label 
its  presence,  however,  FDA  may 
consider  it  a  disease  claim.  The  fact  that 
the  labeling  is  truthful  does  not 
necessarily  mean  that  it  falls  within  the 
scope  of  claims  authorized  by  section 
403(r)(6)  of  the  act.  For  example,  the 
agency  believes  that  there  are  many 
dietary  ingredients  that  could  be  shown 
to  treat  or  prevent  diseases,  and  for 
which  it  could  thus  be  truthful  to  state 
that  the  product  treats  or  prevents  a 
specific  disease.  Under  the  act, 
however,  if  a  manufacturer  wants  to 
label  its  product  to  treat  or  prevent 
disease,  it  must  do  so  under  the  drug 
approval  provisions  or  the  health  claim 
provisions  of  the  act.  It  may  not  do  so 
under  section  403{r)(6)  of  the  act.  In 
drafting  section  403(r)(6)  of  the  act  to 


exclude  disease  claims.  Congress  made 
a  judgment  that  the  public  health  will 
be  served  by  requiring  premarket  review 
of  such  claims. 

FDA  agrees  that  it  is  important  to 
inform  consumers  about  potential 
adverse  effects  or  drug  interactions  for 
specific  dietary  supplement  ingredients. 
In  fact,  dietary  supplement  labeling,  like 
the  labeling  of  other  FDA-regulated 
products,  is  required  to  include  all  facts 
that  are  material  in  light  of 
consequences  that  may  result  from  use 
of  the  product  or  representations  made 
about  it  (sections  403(a)(1)  and  201(n)  of 
the  act).  This  provision  is  not  intended 
in  any  way  to  preclude  truthful  adverse 
event  or  drug  interaction  information 
from  appearing  in  a  dietary 
supplement's  labeling. 

(57.)  A  dietary  supplement 
manufacturer  asked  FDA  to  clarify  the 
effect  of  §  101.93(4)(ii)  on  a  dietajy 
ingredient  foimd  in  common  food(s), 
whose  biological  activity  is  first 
characterized  in  a  food  context,  but 
which  is  subsequenUy  approved  as  a 
drug.  The  comment  asked  whether,  if 
indole-3-carbinol,  a  compound 
discovered  in  broccoli  and  other 
vegetables,  were  to  be  approved  as  a 
breast  cancer  drug,  claims  to  the  effect 
that  a  vegetable-based  dietary 
supplement  product  contains  indole-3- 
carbinol  would  be  permitted  as 
structure/function  claims  under  the 
proposed  rule.  The  comment  claimed 
that  the  proposed  rule  would  classify 
such  claims  as  disease  claims  even  if  the 
biological  activity  of  this  dietary 
ingredient  were  first  identified  in  the 
food  context. 

Where  an  ingredient  has  been 
approved  as  a  drug,  section  201(ff)(3)  of 
the  act  prohibits  marketing  of  the 
ingredient  as  a  dietary  supplement 
unless  the  ingredient  itself  was 
previously  marketed  as  a  food 
(including  a  dietary  supplement),  or 
imless  a  food  containing  the  ingredient 
was  previously  marketed  for  the 
presence  of  the  ingredient.  In  the 
example  provided  in  the  comment,  the 
isolated  ingredient  indole-3-carbinoI 
could  not  be  marketed  as  a  dietary 
supplement,  unless  a  food  containing 
the  ingredient  had  been  marketed  for 
the  presence  of  the  ingredient  before  the 
drug  was  approved  or  was  the  subject  of 
substantial  investigations  that  had  been 
made  public.  However,  to  avoid  a 
conflict  between  this  provision  and 
section  201(ff)(3)  of  the  act  in  a  situation 
where  the  ingredient  was  marketed  as  a 
food  first,  FDA  has  revised 
§  101.93(g)(2){iv)(B)  to  exclude  claims 
about  an  ingredient  that  is  an  article 
included  in  the  definition  of  "dietary 


supplement"  under  section  201(ff)(3)  of 
the  act. 

(58.)  One  comment  misunderstood 
§  101.93(g){2)(iv){B)  and  believed  that 
this  provision  only  applies  to  the  listing 
of  OTC  drug  ingredients  recognized  by 
consumers. 

This  provision  is  not  limited  to  the 
listing  of  OTC  drug  ingredients.  For 
purposes  of  §  101.93(g)(2)(iv){B).  the 
agency  may  consider  as  a  disease  claim 
a  claim  that  the  product  contains  an 
ingredient  that  has  been  regulated  by 
FDA  as  a  drug,  whether  marketed  over- 
the-counter  or  by  prescription,  and  that 
is  well  known  for  its  use  in  preventing 
or  treating  a  disease. 

K.  Citation  of  Publication  Titles 
(§101.93(g)(2)(iv)(C)) 

(59.)  Many  comments  objected  to  this 
proposed  criterion  or  sought 
clarification.  Many  comments  said  that 
the  proposed  criterion  undermines 
DSHEA  by  prohibiting  the  use  of  most 
journals,  is  not  required  by  DSHEA,  or 
is  contrary  to  section  403B  of  the  act  (21 
U.S.C.  343-2),  which,  the  comment 
said,  exempts  scientific  publications 
from  labeling  rules  and  is  intended  to 
allow  consumers  to  be  more  informed 
by  reading  scientific  studies.  Other 
comments  said  that  Congress  intended 
to  encourage  the  dissemination  of 
scientific  research  and  truthful,  non- 
misleading  information,  so  FDA  should 
not  prohibit  titles  of  scientific  studies. 
Some  comments  stated  that  the  issue 
should  not  be  whether  a  publication's 
title  refers  to  a  disease  use,  but  rather 
whether,  on  balance,  the  entire 
presentation,  including  the  product 
label,  package  insert,  and  other  labeling, 
represents  a  disease  claim.  These 
comments  supported  the  use  of 
complete  citations  to  scientific 
literattue,  including  the  titles  of 
scientific  articles.  Some  comments 
suggested  that  the  proposal  contradicted 
earlier  FDA  positions.  One  comment 
referred  to  the  September-October  1998 
issue  of  FDA  Consumer  which,  the 
comment  stated,  suggested  that 
consumers  contact  companies  to  obtain 
scientific  articles  that  the  company 
might  have  to  substantiate  a  claim. 
Another  comment  said  the  proposal  was 
contrary  to  FDA  policy  to  recognize  and 
accept  valid  science.  Several  comments 
questioned  how  to  provide 
substantiation  of  labeling  claims,  in 
compliance  with  403(r){6)(B)  of  the  act, 
if  the  supporting  articles  cannot  be 
cited.  One  comment  stated  that  there 
will  be  more  fraud  and  deception  in  the 
marketplace  because  companies  will  not 
cite  scientific  support  for  their 
statements.  Several  comments  stated 
that  the  proposed  rule  will  restrict 
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labeling.  If,  for  example,  the  citation  is 
simply  listed  in  the  bibliography  section 
of  the  labeling  among  other  titles,  it  will 
generally  not  suggest  an  implied  disease 
claim.  On  the  other  hand,  highlighting, 
holding,  using  large  type  size,  or 
prominent  placement  of  a  citation  that 
refers  to  a  disease  use  in  the  title  could 
suggest  that  the  product  has  an  effect  on 
disease.  The  agency  will  also  consider 
whether  the  cited  article  provides 
legitimate  support  for  a  403(r)(6)  of  the 
act  statement  that  appears  in  the 
labeling  of  the  dietary  supplement. 
Enhancing  the  bibliography  with 
citations  to  scientific  references  that 
refer  to  a  disease  in  the  title  and  that 
have  no  reasonable  relation  to  the 
statement  made  will  be  considered  a 
disease  claim.  Similarly,  the  agency  will 
consider  whether  citations  are  to  bona 
fide  research. 

FDA  also  agrees  that  it  is  important  to 
provide  a  balanced  discussion  of  the 
scientific  literature  regarding  the  claim. 
FDA  encourages  manufacturers  to  cite 
references  that  provide  a  balanced 
discussion  of  the  evidence  supporting  a 
structiire/function  claim. 

The  agency  believes  that  the  final  rule 
strikes  a  reasonable  balance  between 
encouraging  the  dietary  supplement 
industry  to  inform  consumers  about  the 
substantiation  for  their  claims  and 
preventing  abuses  of  section  403(r){6)  of 
the  act. 

(60.)  Several  comments  challenged 
the  basis  for  the  proposed  restriction  of 
scientific  references.  One  comment  from 
industry  said  the  proposed  restriction 
on  titles  is  outside  DSHEA  because  the 
act  refers  to  statements.  The  comment 
said  titles  could  be  prohibited  if  they 
were  misleading,  but  said  the  rule 
should  not  contain  a  blanket 
prohibition. 

The  comment  is  apparently  referring 
to  section  403(r)(6)  of  the  act,  which 
prescribes  the  terms  under  which  a 
"statement"  may  be  made  for  a  dietary 
supplement.  FDA  believes  that  the 
comment's  reading  is  too  literal, 
however.  A  "statement"  does  not  have 
to  be  a  declaratory  sentence  but  rather 
is  fairly  read  to  include  other  kinds  of 
statements,  such  as  citations  of 
scientific  authority.  In  keeping  with 
DSHEA's  purpose  to  broaden  the  scope 
of  labeling  claims  that  may  be  made  for 
dietary  supplements  without  subjecting 
them  to  regulation  as  drugs,  FDA 
believes  that  Congress  intended 
"statement"  to  refer  to  any  claim  made 
that  recommends  or  suggests  a 
particular  use  of  a  dietary  supplement. 
In  addition  to  being  under  inclusive,  a 
narrower  interpretation  would  not 
benefit  the  dietary  supplement  industry 
because  it  would  limit  the  scope  of 


claims  authorized  under  section 
403{r)(6)  of  the  act. 

(61.)  A  few  comments  stated  that  the 
agency  did  not  provide  any  support  for 
the  assumption  that  citations  are  disease 
claims  rather  than  substantiation  for  a 
claim. 

FDA  believes  that  a  citation  of  a  title 
that  refers  to  a  specific  disease  can  serve 
both  as  a  disease  claim  and  as 
substantiation  for  a  claim.  A  citation  of 
a  publication  title  that  links  the  product 
to  a  particular  disease  could  lead 
consumers  to  believe  that  the  product 
can  be  used  to  diagnose,  prevent, 
mitigate,  treat,  or  cure  a  disease,  even  if 
the  title  also  provides  substantiation  for 
the  product  claims. 

As  stated  above,  citation  of  a  scientific 
reference  will  not  be  treated  as  a  disease 
claim  if,  in  the  context  of  the  labeling 
as  a  whole,  the  reference  lacks 
prominence  and  if  it  is  appropriate 
support  for  the  product  claim. 

(62.)  One  comment  sought 
clarification  of  the  effect  of  this 
provision  on  multi-ingredient  products. 
The  comment  asked  whether  a  disease 
claim  for  the  entire  product  would  be 
created  if  the  labeling  cited  an  article 
about  only  one  ingredient  of  a  multi- 
ingredient  product. 

Generally,  if  a  citation  is  presented  in 
the  product  labeling  in  such  a  way  as  to 
imply  that  a  specific  ingredient  can  treat 
or  prevent  disease,  the  product,  as  a 
whole,  will  be  considered  to  be 
intended  to  treat  or  prevent  disease. 

(63.)  A  few  comments  requested  FDA 
to  clarify  how  proposed 
§  101.93(g)(2)(iv)(C)  would  operate.  The 
comments  questioned  whether  they 
would  have  to  delete  a  citation  from  a 
list  or  redact  the  reference  to  a  disease 
from  the  title  of  the  article.  One 
comment  asked  whether  an  article  that 
contains  a  reference  to  a  disease  can  be 
cited  if  the  title  is  not  used  in  the 
citation.  The  comments  further 
questioned  whether  they  can  provide 
the  entire  article,  y/ith  the  title  on  it,  if 
requested  by  a  consumer.  Some 
comments  asked  FDA  to  clarify  that  a 
label  may  cite  a  title  that  appears  in  a 
publication  whose  name  includes  a 
disease  (such  as  the  publication  titled 
Cancer)  or  to  clarify  how  scientific 
studies  may  be  cited.  One  comment 
requested  that  the  agency  issue  further 
guidance  to  clarify  what  is  and  is  not 
covered  by  §  101.93(g)(2)(iv)(C). 

FDA  does  not  expect  a  manufacturer 
to  redact  portions  of  the  citation  or 
delete  a  citation  from  a  list  of  references 
or  bibliography  if  it  is  appropriate  to 
include  the  reference  to  substantiate  a 
claim.  As  described  above,  if  the 
citation  to  a  scientific  reference  refers  to 
a  disease,  the  agency  will  consider  the 


context  in  which  the  citation  is 
presented,  including  its  prominence  in 
the  labeling  and  whether  there  is  a 
reasonable  relationship  between  the 
reference  and  the  express  claim.  In  most 
cases,  the  unredacted  reference  title  can 
be  included  in  the  product  labeling 
without  subjecting  the  product  to 
regulation  as  a  drug,  as  long  as  the 
prominence  of  the  reference  does  not 
suggest  that  it  is  being  used  to  imply 
disease  treatment  or  prevention.  Under 
revised  §  101.93(g)(2)(iv){C).  the  only 
reason  a  publication  title  would  be 
considered  a  disease  claim  regardless  of 
prominence  would  be  if  the  reference  is 
not  reasonably  related  to  substantiating 
the  product's  express  claim.  In  that  case, 
FDA  believes  that  the  reference  would 
be  a  disease  claim,  even  if  the  name  of 
the  disease  is  redacted,  because  the  only 
purpose  of  including  the  reference 
would  be  to  suggest  use  of  the  product 
for  treatment  or  prevention  of  Uie 
disease  discussed  in  the  reference. 

With  regard  to  citation  of  titles  from 
journals  whose  official  names  include 
the  name  of  a  disease,  the  same 
considerations  of  appropriate 
prominence  and  reasonable  relationship 
to  the  product's  express  claims  apply. 
FDA  expects  that  accepted  conventions 
of  scientific  citation  will  be  used  for  all 
citations  that  appear  in  labeling. 

Finally,  if  specific  information  about 
an  unlabeled  use  of  a  product  is 
requested  by  a  consumer,  and  the 
request  is  not  solicited  by  the 
manufacturer,  providing  articles  that  are 
responsive  to  the  request  will  not  be 
considered  a  disease  claim. 

FDA  will  issue  further  guidance  on 
§101.93(g){2)(iv)(C),  if  necessary. 

(64.)  Several  comments  sought 
modifications  to  proposed 
§  101.93(g)(2)(iv)(C).  One  comment 
suggested  revising  the  provision  to 
permit  companies  to  cite  articles  or 
references  that  use  "intermediate  terms" 
(which  the  comment  said  were  terms  or 
phrases  that  have  disease-related 
endpoints)  on  the  label  or  labeling. 

Whether  a  citation  that  refers  to  a 
disease-related  endpoint  will  be 
considered  a  disease  claim  under  the. 
rule  will  depend  on  the  context  in 
which  the  disease-related  endpoint  is 
referred  to  and  whether  the  reference 
implies  that  the  product  has  an  effect  on 
disease.  For  example,  the  title  of  an 
article  that  states  that  a  product  was 
shown  to  maintain  cholesterol  levels 
that  were  already  within  the  normal 
range,  with  no  reference  to  a  disease, 
would  be  considered  a  structure/ 
function  statement  about  maintenance 
rather  than  a  disease  claim.  However,  if 
the  title  of  the  article  states  that  the 
product  was  shown  to  lower  elevated 


cholesterol  levels,  this  implies  that  the 
product  can  be  used  to  have  an  effect  on 
the  disease  states  hypercholesterolemia 
and  heart  disease,  because  heart  disease 
is  associated  with  high  cholesterol 
levels. 

(65.)  A. trade  association  suggested 
that  the  title  should  not  be  considered 
to  be  a  disease  claim  unless  it  uses  the 
terms  "treat,"  "cure,"  "mitigate," 
"prevent,"  or  "diagnose." 

As  stated  elsewhere  in  this  document, 
FDA  believes  that  a  disease  claim  can  be 
made  explicitly  or  implicitly  using 
terms  other  than  those  listed  in  the 
comment.  For  example,  depending  on 
how  it  was  used  in  a  product's  labeling, 
a  scientific  reference  entitled  "Using 
Ingredient  X  For  Diabetes"  could 
constitute  a  claim  that  the  product  can 
diagnose,  mitigate,  treat,  cure,  or 
prevent  diabetes,  without  using  any  of 
these  specific  terms. 

(66.)  A  few  comments  argued  that 
citation  of  articles  that  refer  to  a  disease 
use  should  be  permitted  because 
consumers  have  access  to  these  articles 
in  connection  with  the  sale  of  dietary 
supplements  under  section  403B(a)  of 
the  act. 

As  stated  above,  FDA  has  revised  the 
proposed  rule's  treatment  of  citations  to 
scientific  eulicles.  Under  the  final  rule, 
such  citations  will  not  always  be 
considered  disease  claims.  FDA  does 
not  agree,  however,  that  section  403B  of 
the  act  applies  to  the  citation  of  titles  in 
product  labeling.  Although  section  403B 
of  the  act  exempts  certain  publications 
from  the  labeling  provisions  of  the  act, 
section  403B(a)(2)  states  that  the 
exemption  applies  only  when,  among 
other  requirements,  the  publication  is 
"used  in  connection  with  the  sale  of  a 
dietary  supplement  to  consumers  when 
it  *  *  *  does  not  promote  a  particular 
manufacturer  or  brand  of  a  dietary 
supplement."  If  the  reference  or  the  title 
of  the  reference  was  disseminated  by  a 
particular  manufacturer  of  the  dietary 
supplement  discussed  in  the  reference, 
the  agency  would  conclude  that  it  was 
being  used  to  promote  that 
manufacturer's  brand  of  the  dietary 
supplement.  Therefore,  the  exemption 
in  section  403B  of  the  act  would  not 
apply- 
Furthermore,  to  qualify  for  the 
exemption  in  section  403B  of  the  act,  a 
publication  must  be  "an  article,  a 
chapter  in  a  book,  or  an  official  abstract 
*  *  *  reprinted  in  its  entirety"  and  must 
be  "displayed  or  presented,  or  *  *  * 
displayed  or  presented  with  other  such 
items  on  the  same  subject  matter,  so  as 
to  present  a  balanced  view  of  the 
available  scientific  information  of  a 
dietary  supplement."  A  citation  to  an 


article  alone  could  not  meet  these 
requirements. 

L.  Use  of  Disease  or  Diseased 
(§101.93(g)(2)(iv)(D}) 

(67.)  Many  comments  agreed  with 
proposed  §101. 93(g)(2)(iv)(D).  stating 
that  the  terms  "disease"  or  "diseased" 
should  classify  a  statement  as  a  disease 
claim.  Several  comments  urged  that  a 
statement  referring  in  a  general  way  to 
the  concept  of  "health  promotion  and 
disease  prevention"  not  cause  the 
statement  to  be  considered  a  disease 
claim,  as  long  as  no  specific  disease  was 
mentioned.  One  comment  asked  that  the 
agency  permit  general  discussions  of  the 
concept  of  disease  prevention,  citing  the 
following  example  from  the  U.S.  Public 
Health  Service  Healthy  People  2000 
initiative:  "Better  dietary  and  exercise 
patterns  can  contribute  significantly  to 
reducing  conditions  like  heart  disease, 
stroke,  diabetes,  and  cancer,  and  could 
prevent  300,000  deaths." 

FDA  agrees  that  general  statements 
about  health  promotion  and  disease 
prevention  may  be  acceptable,  as  long  as 
the  statements  do  not  imply  that  a 
specific  product  can  diagnose,  mitigate, 
cure,  treat  or  prevent  disease. 
Accordingly,  FDA  has  revised 
§  101.93(g)(2)(iv)(D)  to  permit  general 
statements  about  disease  prevention  that 
do  not  refer  explicitly  or  implicitly  to  a 
specific  disease  or  class  of  diseases  or  to 
the  specific  product  or  ingredient.  For 
example,  the  statement  "a  good  diet 
promotes  good  health  and  prevents  the 
onset  of  disease"  would  not  be 
considered  a  disease  claim.  On  the  other 
hand,  the  claim  "Promotes  good  health 
and  prevents  the  onset  of  disease" 
would  refer  implicitly  to  the  product 
and  would  constitute  a  disease 
prevention  claim.  FDA  also  believes  that 
the  particular  statement  offered  by  one 
of  the  commenters  would  constitute  a 
disease  claim.  The  example  cites  four 
specific  diseases.  If  that  statement  were 
included  in  the  labeling  for  a  dietary 
supplement,  a  consumer  would 
reasonably  assume  that  the  statement 
applies  to  the  product  and  that  taking 
that  dietary  supplement  contributes  to 
preventing  the  diseases  listed.  If, 
however,  the  statement  said  "better 
dietary  and  exercise  patterns  can 
contribute  to  disease  prevention  and 
better  health."  FDA  would  not  consider 
it  a  disease  claim. 

M.  Pictures,  Vignettes,  and  Symbols 
(§101.93(gl(2)(iv)(E)) 

(68.)  Many  comments  agreed  that 
certain  pictures,  vignettes,  and  symbols 
can  explicitly  or  implicitly  convey  that 
the  product  has  an  effect  on  disease.  A 
few  comments  agreed  that  a  diseased 
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recognizable  to  health  care  professionals 
or  consumers  as  intended  for  use  to 
diagnose,  mitigate,  treat,  cure  or  prevent 
disease  would  not  have  constituted  a 
disease  claim  under  this  criterion.  The 
preamble  provided  as  examples  of 
acceptable  structiue/function  claims: 
Claims  that  the  product  was  an 
"energizer,"  a  "rejuvenative,"  a 
"revitdizer,"  or  an  "adaptogen."  In  light 
of  the  agency's  decision  that  claims  for 
relief  of  "occasional  constipation" 
should  not  be  considered  disease 
claims,  the  term  "laxative"  will  not  be 
considered  a  disease  claim  under  the 
final  rule,  as  long  as  the  remainder  of 
the  labeling  makes  clear  that  the 
product  is  not  intended  to  treat  chronic 
constipation. 

(69.)  Most  of  the  comments  on 
proposed  §  101.93(g)(2)(v)  were 
generally  supportive,  but  some  wanted 
to  ensure  that  the  provision  would  be 
applied  in  specific  ways.  One  comment 
urged  that  "appetite  suppressant"  be 
treated  as  a  disease  claim,  while  another 
comment  urged  that  "tonic"  be  treated 
as  a  structiire/function  claim. 

FDA  does  not  agree  that  "appetite 
suppressant"  should  be  considered  a 
disease  claim.  As  discussed  elsewhere 
in  this  document,  although  obesity  is  a 
disease,  overweight  is  not.  An  appetite 
suppressant  may  be  intended  for 
ordinary  weight  loss,  rather  than  as  a 
treatment  for  obesity.  Therefore, 
"appetite  suppressant"  would  only  be 
considered  a  disease  claim  in  a  context 
where  it  implies  use  for  obesity.  FDA 
agrees  that  "tonic"  is  not  a  disease 
claim.  "Tonic"  is  commonly  understood 
as  a  general  term  for  anything  that 
refreshes,  and,  by  itself,  would  not  be 
considered  to  constitute  a  disease  clcum. 

(70.)  Some  conunents  stated  that 
various  class  names  should  be  allowed 
when  they  describe  the  mechanism  by 
which  a  supplement  has  its  effect,  or 
when  they  are  present  in  a  product  and 
it  is  truthful  and  not  misleading  to  name 
them.  One  comment  offered  as  examples 
of  class  names  that  might  be  used  to 
describe  a  product's  mechanism  of 
action:  A  statement  that  a  product  that 
is  soothing  to  the  stomach  achieves  its 
effects  as  a  result  of  its  "carminative 
(antispasmodic)  properties"  or  as  a 
result  of  its  "anti-inflammatory  effect  on 
the  gastrointestinal  tract."  This 
comment  stated  that  it  is  not 
membership  in  a  given  class  of 
compounds  that  should  make  a  product 
a  drug,  but  rather  the  intended  use  of 
the  product.  One  comment  asked 
whether  this  criterion  precludes  a 
statement  that  daily  consumption  of 
vitamins  and  minerals  may  prevent  the 
onset  of  disease  or  other  physical 
ailments. 


Nothing  in  this  provision  would 
preclude  a  manufacturer  from  truthfully 
declaring  the  ingredients  contained  in  a 
product.  In  fact,  FDA  regulations  require 
the  ingredients  in  a  dietary  supplement 
to  be  listed  on  its  label.  (See 
§  101.4(a)(1)  and  (g)  (21  CFR  101.4(a)(1) 
and  (g)),  and  §  101.36).  The  rationale  for 
§  101.93(g)(2)(v)  is  that  certain  product 
class  names  (not  particular  ingredients) 
are  so  strongly  associated  w^ith  use  to 
diagnose,  treat,  mitigate,  cure,  or 
prevent  disease  that  claiming 
membership  in  the  class  would 
constitute  a  disease  claim.  FDA  does  not 
believe  that  claiming  membership  in  a 
product  class  is  necessary  in  order  to 
provide  an  acciuate  list  of  the 
ingredients  present  in  a  product. 

FDA  agrees  that  dietary  supplements 
may  carry  statements  that  characterize 
"the  documented  mechanism  of  action 
by  which  a  nutrient  or  dietary 
ingredient  acts  to  maintain  *  *  * 
structure  or  function,"  but  only  to  the 
extent  that  such  a  statement  does  "not 
claim  to  diagnose,  mitigate,  treat,  cure, 
or  prevent  a  specific  disease  or  class  of 
diseases"  (section  403(r)(6)  of  the  act). 
In  the  examples  provided  in  the 
comment,  FDA  is  unaware  of  evidence 
establishing  that  the  claims  actually 
describe  "documented"  mechanisms  by 
which  the  products  "maintain"  a  calm 
stomach.  Nevertheless,  assuming  that 
these  statements  met  the  other 
requirements  of  section  403(r)(6)(A)  of 
the  act,  FDA  would  not  consider  the 
term  "antispasmodic"  to  constitute  a 
disease  claim  because  the  agency  does 
not  believe  that  it  is  closely  associated 
with  treatment  or  prevention  of 
gastrointestinal  disease.  The  term  "anti- 
inflammatory" is.  however,  strongly 
associated  with  treatment  of  certain 
serious  gastrointestinal  diseases,  and 
would  constitute  a  disease  claim. 

FDA  agrees  with  the  statement  that  it 
is  not  membership  in  a  given  class  of 
compounds  that  makes  a  product  a 
drug,  but  rather  the  intended  use  of  the 
product.  This  criterion  sets  forth  FDA's 
conclusion  that  claiming  membership  in 
certain  product  classes  that  are  strongly 
associated  with  use  to  treat  or  prevent 
disease  is  evidence  that  the  product  is 
intended  to  treat  or  prevent  disease. 

Although  this  provisioin  does  not 
itself  treat  as  a  disease  claim  a  statement 
by  a  vitamin  manufacturer  that  the 
product  prevents  the  onset  of  a  disease, 
such  a  statement  would  be  considered  a 
disease  claim  under  §  101.93(g)(2)(I), 
which  covers  statements  that  a  product 
has  an  effect  on  a  specific  disease  or 
class  of  diseases.  In  addition,  a  general 
statement  that  a  product  prevents  the 
onset  of  disease  would  be  considered  a 
disease  claim  imder 
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§  101.93(g)(2)(iv){D),  as  noted  in  the 
discussion  of  that  provision.  Claiming 
membership  in  the  class  of  vitamins  or 
minerals  would  not  constitute  a  disease 
claim  under  this  criterion. 

(71.)  A  food  manufactiuers'  trade 
association  and  an  individual 
manufacturer  opposed  the  provision, 
arguing  that  it  goes  beyond  the  intent  of 
DSHEA  and  wfould  prohibit  the  use  of 
any  term  associated  with  a  drug 
product. 

FDA  does  not  agree  that  this  provision 
goes  beyond  the  intent  of  DSHEA  nor 
that  it  would  prohibit  the  use  of  any 
term  associated  with  a  drug  product. 
DSHEA  precludes  statements  under 
section  403(r)(6)  of  the  act  from 
claiming  to  treat  or  prevent  disease. 
This  provision  constitutes  FDA's 
conclusion  that  some  drug  class  names 
(but  not  all  terms  associated  with  drug 
products)  are  so  strongly  associated 
with  disease  prevention  or  treatment 
that  claiming  membership  in  the  class 
constitutes  a  claim  that  the  product,  like 
other  members  of  the  class,  treats  or 
prevents  disease. 

(72.)  One  pharmaceutical  company 
argued  that  proposed  §  101.93(g)(2)(v) 
would  violate  DSHEA,  because  DSHEA 
specifically  defines  as  a  dietary 
supplement  an  article  that  is  approved 
as  a  new  drug  imder  section  505  of  the 
act,  if  it  was,  prior  to  approval, 
marketed  as  a  dietary  supplement. 

FDA  agrees  that  the  dietary 
supplement  definition  includes  the 
provision  cited  by  the  comment  (section 
201(ff)(3)(A)  of  the  act),  but  beUeves  that 
the  definition  and  §  101.93(g)(2)(v)  are 
not  inconsistent.  Section  101.93(g)(2)(v) 
would  treat  as  a  disease  claim  a  labeling 
statement  that  the  supplement  is  a 
member  of  a  product  class  when  that 
class  is  so  recognizable  for  its  disease 
treatment  or  prevention  use  that  the 
labeling  statement  would  be  understood 
as  a  disease  claim  for  the  supplement. 
The  criterion  would  not  treat  inclusion 
of  an  ingredient  in  a  dietary  supplement 
as  a  disease  claim  merely  because  the 
ingredient  had  been  approved  under 
section  505  of  the  act  nor  would  it 
preclude  listing  the  ingredient  in  the 
Supplement  Facts  panel  or  ingredient 
list. 

O.  Substitute  for  Disease  Therapy 
(§101.93(g)(2)(vi)) 

Under  proposed  §  101.93(g)(2)(vi),  a 
statement  would  have  been  considered 
a  disease  claim  if  it  explicitly  or 
implicitly  claimed  that  the  product  was 
a  substitute  for  another  product  that  is 
a  therapy  for  a  disease.  FDA  offered 
"Herbal  Prozac"  as  an  example  of  such 
a  claim.  A  claim  that  did  not  identify  a 
specific  drug,  drug  action,  or  therapy 


(e.g.,  "use  as  part  of  your  weight  loss 
plan")  would  not  constitute  a  disease 
claim  under  this  criterion. 

(73.)  There  was  general  support  for 
the  provision,  particularly  for 
considering  terms  that  make  a  direct 
coimection  with  an  approved  drug,  like 
"Herbal  Prozac"  and  "Herbal  Phen-fen," 
disease  claims.  Several  organizations 
noted  that  associating  dietary 
supplements  with  regulated  drug 
products  is  deceptive  and  dangerous 
because  it  can  signal  to  consumers  that 
because  the  product  is  "herbal"  it  is 
safer.  SeveraJ  medical  associations, 
however,  objected  to  the  interpretation 
that  "use  as  part  of  your  weight  loss 
plan,"  is  nonspecific  and  would  be 
acceptable.  They  maintained  that  the 
term  implies  treatment  of  a  disease, 
obesity.  A  comment  from  a 
manufacturer  also  strongly  objected  to 
the  statement  in  the  proposal  that  "Use 
as  part  of  your  weight  loss  plan"  would 
be  an  acceptable  structure/function 
claim.  The  comment  contended  that  the 
legislative  history  of  the  act  shows  that 
Congress  intended  weight  loss  claims  to 
be  treated  as  disease  claims.  Finally,  the 
comment  argued  that  even  if  FDA 
decides  to  permit  weight  loss  claims  as 
structure/function  claims,  the  legislative 
history  of  the  act  and  case  law  require 
that  FDA  classify  products  containing 
"antinutrients"  as  drugs. 

FDA  agrees  with  these  comments  that 
obesity  is  a  disease,  and  that  obesity 
claims  are  not  acceptable  structure/ 
function  claims.  Being  overweight,  i.e., 
being  more  than  one's  ideal  weight  but 
less  than  obese,  however,  is  not  a 
disease.  FDA  believes  that  it  is 
commonly  understood  that  "weight  loss 
plans"  relate  to  a  broad  range  of 
overweight  statuses.  Therefore,  weight 
loss  plans  are  not  so  narrowly 
associated  with  disease  treatment  that  a 
reference  to  use  as  part  of  a  weight  loss 
plan  should  be  considered  a  disease 
claim. 

FDA  does  not  agree  that  either  the 
legislative  history  of  the  act  or  the  case 
law  interpreting  section  201(g)  of  the  act 
or  DSHEA  require  a  determination  that 
FDA  classify  as  drugs  products  making 
weight  loss  claims.  The  legislative 
history  of  section  201(g)(1)(C)  of  the  act 
shows  that  Congress  added  the 
structure/function  definition  of  "drug" 
in  part  to  capture  obesity  claims  that 
were  not  covered  by  section  201(g)(1)(B) 
because  obesity  was  not,  at  that  time, 
considered  a  disease.  FDA  helieves  that 
the  legislative  history  in  fact  supports 
FDA's  view  that  weight  loss  claims  are 
properly  considered  structure/function 
claims.  Although  obesity  claims  are  now 
covered  by  section  201(g)(1)(B)  of  the 
act  because  obesity  is  now  considered  a 


disease,  section  201(g)(1)(C)  was  added 
to  cover  conditions,  like  overweight, 
that  are  not  considered  diseases,  but 
that  affect  the  structure  or  function  of 
the  body.  Structure/function  claims 
under  section  403(r)(6)  of  the  act  are 
closely  related  to  structure/function 
claims  under  section  201(g)(1)(C)  of  the 
act  and  therefore  should  encompass 
weight  loss  claims. 

FDA  also  does  not  agree  that  cases 
cited  by  the  conunent  compel  the 
conclusion  that  weight  loss  products 
must  be  regulated  as  drugs.  In  Nutrilab 
V.  Schweiker.  713  F.2d  335  (7th  Cir. 
1983),  American  Health  Products  Co.  v. 
Hayes.  574  F.  Supp.  1498  (S.D.N.Y. 
1982),  affd,  744  F.2d  912  (2d  Cir.  1984), 
and  United  States  of  America  v. 
Undetermined  Quantities  Of  "CAL-BAN 
3000",  77%  F.  Supp.  249  (E.D.N.C. 
1991),  the  coiuls  held  that  certain 
weight  loss  products  were  drugs  under 
section  201(g)(1)(C)  of  the  act  because 
they  were  labeled  to  affect  the  structiu« 
or  function  of  the  body,  and  did  not 
qualify  for  the  "food"  exception  to 
section  201(g)(1)(C).  At  the  time  these 
cases  were  decided,  the  only  issue  was 
whether  these  products  were  "foods"  or 
"drugs."  Since  then,  however,  DSHEA 
created  a  new  statutory  category  of 
products,  dietary  supplements.  Section 
403(r)(6)  of  the  act,  which  was  added  by 
DSHEA,  permits  structure/function 
claims  to  be  made  for  dietary 
supplements  without  subjecting  them  to 
regulation  as  drugs,  even  if  they  could 
not  qualify  for  the  "food"  exception  in 
section  201(g)(1)(C)  of  the  act. 
Therefore,  these  cases  do  not  establish 
that  dietary  supplements  making  weight 
loss  claims  must  be  regulated  as  drugs. 
To  the  contrary,  because  the  products 
were  held  to  be  drugs  under  section 
201(g)(1)(C)  of  the  act  rather  than 
section  201(g)(1)(B),  these  cases  support 
treatment  of  weight  loss  claims  for 
dietary  supplements  as  structure/ 
function  claims  authorized  under 
section  403(r)(6)  of  the  act. 

Finally.  FDA  does  not  agree  that, 
under  United  States  v.  Ten  Cartons. 
More  or  Less,  of  an  Article  *  '  *  Ener- 
B  Vitamin  B-12.  72  F.3d  285  (2d  Cir. 
1995),  dietary  supplements  making 
weight  loss  claims  must  necessarily  be 
regulated  as  drugs.  The  court  in  Ener-B 
held  that  a  dietar>'  supplement  that 
makes  a  structure/function  claim  may 
nevertheless  be  regulated  as  a  drug, 
under  certain  circumstances.  In  that 
case,  the  court  found  that  FDA  could 
regulate  a  product  as  a  drug,  based  on 
its  method  of  intake  (nasal 
administration).  Nothing  in  that  case 
suggests  that  FDA  must  regulate  dietary 
supplements  making  weight  loss  claims 
as  drugs. 
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(74.)  Severa 


comments  reiterated  that 


general  statements  about  the  nature  of  a 
product  or  its  nechanism  of  action 
should  not  be  disease  claims,  or  should 
be  structure/fi  nction  claims  as  long  as 
they  are  truthful  and  not  misleading. 
One  comment  objected  to  the  provision 
as  duplicative  of  proposed 
§  101.93(g)(2)(  /].  Another  comment 
sought  to  dele  e  the  provision,  arguing 
that  dieteuy  su  Dplement  manufacturers 
have  the  right  :o  communicate  to 
consumers  tha  t  their  products  have 
fewer  side  effects  than  drugs. 

FDA  does  ndt  believe  that  this 
provision  precludes  general  statements 
about  the  function  or  mechanism  of 
action  of  a  diejary  supplement.  It  is  not 
necessary  to  cfeim  that  the  product  is  a 
substitute  for  £  drug  or  therapy  to 
describe  its  fui  iction  or  its  mechanism 
of  action.  Nor  s  §  101.93(g)(2)(vi) 
duplicative  of  5 101.93(g)(2)(v). 
Claiming  that  1  product  is  a  substitute 
for  a  specific  c  rug  or  therapy,  e.g., 
"Herbal  Prozai  ,"  is  a  different  means  of 
conununicatin  ?  that  a  dietary 
supplement  is  intended  to  treat  a 
disease  than  cl  aiming  that  the  product 
belongs  to  a  cli  iss  of  drugs  associated 
or  prevention  of  that 
disease,  e.g.,  "iintidepressant." 

FDA  does  nc  t  agree  that  section 
403{r)(6)  of  the  act  permits  a  dietary 
supplement  m;  mufacturer  to  claim  that 


constitute  a 
criterion.  The 
following  ex 
struct  ure/fu 
of  your  weight 
(75.)  Several 
provision.  A 


its  product  has  fewer  side  effects  than 
a  drug,  if  the  drug  is  intended  to  treat 
or  prevent  dise  ase,  because  the  clear 
implication  is  hat  the  dietary 
supplement  is  ntended  for  treatment  or 
prevention  of  t  le  same  disease.  If, 
however,  the  c  rug  is  not  intended  to 
treat  or  preven ;  disease,  a  dietary 
supplement  m.  mufacturer  is  free  to 
make  truthful,  non-misleading 
comparisons  b  ;tween  the  drug  and  the 
dietary  supple;  nent. 

P.  AugmentatUm 
Disease  (§101. 

Under  propc  sed 
statement  wou 
a  disease  claim 
implicitly  claiiped 
augmented  a 
action.  The  prdambl 
following  exan  ipl 
under  this  criterion 
diet  when  taki 
maintain  a 
claim  that  did 
drug,  drug  actit)n 


of  Therapy  or  Drug  for 
93(g)(2)(viiW 

§101.93(g)(2)(vii),a 
d  have  been  considered 
if  it  explicitly  or 
that  the  product 
p  uticular  therapy  or  drug 
e  offered  the 
e  of  a  disease  claim 
:  "Use  as  part  of  your 
I  ig  insulin  to  help 
hea  thy  blood  sugar  level."  A 
lot  identify  a  specific 
,  or  therapy  would  not 
dii  ease  claim  under  this 

»reamble  gave  the 
an  iple  of  an  acceptable 
ncfion  claim:  "use  as  a  part 
loss  plan." 

comments  supported  this 
fe|iv  comments  requested 


that  FDA  withdraw  the  provision, 
arguing  that  dietary  supplements  are 
often  useful  in  providing  nutritional 
support  to  complement  drug  therapy  or 
medical  treatment  and  that  the  agency 
should  encourage  such  information  to 
be  communicated  to  consumers.  One 
comment  stated  that  as  long  as  the 
statement  makes  it  clear  that  the 
product  is  being  recommended  for  its 
nutritional  impact  on  structure  or 
function  "as  part  of  the  therapy  and  not 
as  the  therapy  itself."  FDA  should 
permit  the  statement.  According  to  the 
comment,  "use  as  part  of  your  diet 
when  taking  insulin  to  help  maintain  a 
healthy  blood  sugar  level"  should  be 
acceptable  because  the  product  is  being 
recommended  for  its  nutritional  impact 
on  structure  or  function  as  part  of  the 
therapy  and  not  as  the  therapy  itself. 
Another  comment  asked  whether 
removing  the  words  "when  taking 
insulin"  from  the  statement  would  make 
it  an  acceptable  structiue/function 
claim. 

The  agency  agrees  that  dietary 
supplements  may  be  useful  in  providing 
nutritional  support.  Associating  such  a 
statement  with  an  express  or  implied 
claim  that  the  dietary  supplement 
augments  a  therapy  or  drug  action, 
however,  implies  that  the  dietary 
supplement  has  a  role  in  treating  or 
preventing  the  disease  for  which  the 
drug  or  other  therapy  is  used. 

The  agency  does  not  agree  that  the 
proposed  claim  involving  insulin  is  an 
acceptable  structure/function  claim. 
Persons  who  take  insulin  have  a  disease, 
namely,  diabetes.  By  referring  to  the  use 
of  the  dietary  supplement  in 
conjunction  with  and  for  the  same 
purpose  ("to  maintain  a  healthy  blood 
sugar  level")  as  a  drug  (insulin),  which 
is  used  to  for  a  disease  (diabetes),  the 
statement  implies  that  the  dietary 
supplement  will  help  treat  diabetes. 

A  general  statement  that  a  dietary 
supplement  provides  nutritional 
support  would  be  an  acceptable 
structure/ function  claim,  provided  that 
the  statement  does  not  suggest  that  the 
supplement  is  intended  to  augment  or 
have  the  same  purpose  as  a  specific 
drug,  drug  action,  or  therapy  for  a 
disease.  In  the  example,  if  the  statement 
were  changed  to  "use  as  part  of  your 
diet  to  help  maintain  a  healthy  blood 
sugar  level,"  the  claim  would  be 
considered  acceptable.  Deleting  the 
reference  to  the  drug,  insulin,  would 
remove  the  implication  that  the  dietary 
supplement  is  used  to  augment  the 
insulin  to  treat,  mitigate,  prevent,  or 
cure  diabetes. 

On  its  own  initiative,  FDA  is 
modifying  §  101.93(g)(2)(vii)  to  limit  its 
applicability  to  claims  for  augmentation 


of  drugs  or  therapies  that  are  intended 
to  diagnose,  mitigate,  treat,  cure,  or 
prevent  disease. 

(76.)  Another  comment  noted  that  the 
agency  did  not  address  the  use  of 
synonyms  for  "augment,"  such  as 
"strengthen,"  "reduce,"  "improve," 
"modify,"  "inhibit,"  "protect,"  or 
"defend." 

Use  of  these  terms  may  be  appropriate 
in  some  contexts,  i.e.,  when  the 
statements  do  not  suggest  disease 
prevention  or  treatment  use.  If, 
however,  the  use  of  these  terms  implies 
that  the  dietary  supplement  augments  a 
particular  therapy  or  drug  action  or 
otherwise  suggests  an  effect  on  disease, 
the  agency  will  consider  the  statement 
a  disease  claim. 

(77:!)  A  tiade  association  maintained 
that  under  the  proposal,  bread,  crackers, 
and  other  baked  goods  used  in 
conjunction  with  prescription  drugs 
and/or  other  therapy  would  not  be 
considered  a  food,  but  a  drug,  under 
certain  circumstances. 

Section  101.93  is  intended  to  provide 
regulatory  criteria  for  statements  made 
for  dietary  supplements.  Under  section 
201(ff)(2)(B)  of  the  act,  a  dietary 
supplement  does  not  include  a  product 
represented  for  use  as  a  conventional 
food  or  as  a  sole  item  of  a  meal  or  the 
diet.  If  statements  made  for  breads, 
crackers,  and  other  baked  goods 
characterize  the  relationship  between  a 
substance  in  the  food  and  a  disease  or 
health-related  condition,  they  must 
comply  with  the  health  claims 
provisions  for  foods  under  section 
403(r)(l)(B)  and  (r)(3)  through  (r)(4)  of 
the  act. 

Q.  Role  in  Body's  Response  to  Disease 
or  Disease  Vector  (§  101.93(g)(2)(viii)) 

Under  proposed  §  101.93(g)(2)(viii),  a 
statement  would  have  been  considered 
a  disease  claim  if  it  explicitly  or 
implicitly  claimed  a  role  in  the  body's 
response  to  a  disease  or  to  a  vector  of 
disease.  The  preamble  to  the  proposal 
defined  a  vector  of  disease  as  an 
organism  or  object  that  is  able  to 
transport  or  transmit  to  humans  an 
agent,  such  as  a  virus  or  bacterium,  that 
is  capable  of  causing  disease  in  man. 
The  preamble  offered  as  examples  of 
disease  claims  under  this  criterion 
claims  that  a  product  "supports  the 
body's  antiviral  capabilities"  or 
"supports  the  body's  ability  to  resist 
infection."  A  more  general  reference  to 
an  effect  on  a  body  system  that  did  not 
imply  prevention  or  treatment  of  a 
disease  state  would  not  have  constituted 
a  disease  claim  under  this  criterion. 
FDA  provided  as  an  example  of  an 
acceptable  structure/function  claim 


Federal  Register /Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


1029 


under  this  criterion  "supports  the 
immune  system." 

(78.)  Two  comments  from  health 
associations  supported  this  provision. 
One  comment  from  a  manufactiu-er 
argued  that  it  should  be  deleted  because 
a  number  of  nutrients  and  dietary 
supplements  "have  a  role  in  the  body's 
response  to  disease."  One  comment 
argued  that  the  body  has  natural 
defenses  to  disease,  that  these  are 
normal  functions  of  the  body,  and  that 
therefore,  statements  such  as  "enhances 
disease  resistance"  should  be  allowable 
as  structure/function  claims.  Comments 
from  a  consumer  organization  and  a 
member  of  the  President's  Commission 
on  Dietary  Supplement  Labels  asserted 
that  the  provision  made  too  many 
claims  allowable.  These  comments 
stated  that  as  long  as  a  claim  includes 
a  disease-fighting  function  of  the  body, 
e.g.,  "supports  the  immune  system,"  it 
should  be  considered  a  disease  claim, 
regardless  of  other  functions  that  might 
be  involved. 

FDA  agrees  that  nutrients  and  dietary 
supplements  may  play  a  role  in  the 
body's  response  to  disease.  This  does 
not  mean,  however,  that  disease 
prevention  claims  ^e  acceptable 
structure/function  claims.  The  act 
requires  dietary  supplement 
manufacturers  who  wish  to  make 
disease  prevention  claims  to  do  so  by 
obtaining  authorization  for  a  health 
claim  or  by  obtaining  new  drug 
approval.  Although  FDA  agrees  that 
claims  that  a  product  fights  disease,  or 
enhances  disease-fighting  functions  of 
the  body,  are  disease  claims,  FDA  does 
not  agree  that  claims  such  as  "supports 
the  immune  system"  are  specific 
enough  to  imply  prevention  of  disease. 

(79.)  Several  comments  argued  that 
there  was  no  significant  difference 
between  "supports  the  immime  system" 
(identified  as  a  structure/function  claim 
in  the  proposal)  and  "supports  the 
body's  antiviral  capabilities"  (identified 
as  a  disease  claim  in  the  proposal).  One 
view  was  that  both  should  be 
considered  structure/function  claims. 
Conversely,  other  comments  contended 
that  "supports  the  immune  system"  is  a 
disease  claim,  because  it  could  be 
interpreted  as  a  claim  for  treatment  or 
prevention  of  human  immunodeficiency 
virus  (HIV)  disease.  Another  comment 
recommended  that  "supports  the  body's 
antiviral  capabilities"  be  allowable  as  a 
structure/function  claim,  stating  that  the 
broader  "supports  the  immune  system" 
statement  was  vague  and  useless  to 
consumers  because  the  immime  system 
has  many  functions. 

The  distinction  between  the  two 
claims  is  one  of  specificity.  An  intact 
immune  system  has  several  functions. 


In  addition  to  their  role  in  the  defense 
against  pathogens,  certain  components 
of  the  immune  system,  namely  white 
blood  cells,  have  other  important 
functions.  For  example,  white  blood 
cells  play  an  essential  role  in  the 
phagocytosis  and  disposal  of  aging  red 
blood  cells  or  otherwise  damaged  cells. 
A  statement  of  support  for  the  inmiune 
system,  by  itself,  conveys  no  specific 
reference  to  disease  treatment  or 
prevention.  The  claim  that  vitamin  A  is 
necessary  to  maintaining  a  healthy 
immune  response  does  not  imply  that  a 
specific  disease  or  class  of  diseases  will 
be  prevented.  In  contrast,  a  claim  that  a 
product  "supports  the  body's  antiviral 
capabilities"  represents  a  claim  of 
treatment  or  prevention  of  a  specific 
class  of  diseases,  those  caused  by 
viruses  (e.g.,  colds,  hepatitis,  or  HIV 
infection). 

R.  Treatment/Prevention  of  Adverse 
Events  (§  101.93(g)(2)(ix)) 

Under  proposed  §  101.93(g)(2)(ix),  a 
statement  would  have  been  considered 
a  disease  claim  if  it  explicitly  or 
implicitly  claimed  to  treat,  prevent,  or 
mitigate  adverse  events  associated  with 
a  therapy  for  a  disease  (e.g.,  "reduces 
nausea  associated  with  chemotherapy," 
"helps  avoid  diarrhea  associated  with 
antibiotic  use,"  and  "to  aid  patients 
with  reduced  or  compromised  immune 
function,  such  as  patients  undergoing 
chemotherapy").  A  claim  that  did  not 
mention  a  therapy  for  disease  (e.g., 
"helps  maintain  healthy  intestinal 
flora")  would  not  have  constituted  a 
disease  claim  under  this  criterion. 

(80.)  Comments  from  two  large  health 
organizations  supported  this  provision, 
while  two  large  business  organizations 
and  several  other  comments  criticized 
it.  Those  opposing  the  provision  argued 
that  the  proposal  incorrectly  categorized 
adverse  reactions  as  diseases.  Opposing 
comments  also  contended  that  dietary 
supplements  may  be  useful  as  an 
adjunct  to  therapy  by  counterbalancing 
the  effects  of  a  drug  in  depleting  a 
nutrient  or  interfering  with  the 
metabolism  of  a  nutrient,  and  that  this 
should  be  considered  a  structiu-e/ 
function  role. 

FDA  believes  that  some  of  these 
comments  may  have  misconstrued  the 
provision.  The  criterion  is  not  intended 
to  capture  every  adverse  event  claim, 
but  only  claims  about  adverse  events 
that  satisfy  the  definition  of  disease.  In 
the  proposed  rule,  this  limitation  was 
conveyed  by  the  phrase  "and 
manifested  by  a  characteristic  set  of 
signs  or  symptoms."  Because  the  final 
rule  uses  a  different  definition  of 
disease,  §  101.93(g)(2)(ix)  has  been 
revised  to  state  that  claims  about 


adverse  events  are  disease  claims  only 
"if  the  adverse  events  constitute 
diseases."  FDA  believes  that  a  claim 
that  a  product  is  useful  because  it 
coimterbalances  the  effects  of  a  drug  in 
depleting  a  nutrient  or  interfering  with 
the  metabolism  of  a  nutrient  would  be 
acceptable  as  a  structure/function 
statement.  Such  a  claim  would  not 
suggest  treatment  of  an  adverse  reaction 
that  meets  the  definition  of  disease. 
However,  as  discussed  above,  if  the 
claim  expressly  or  impliedly  suggests 
that  the  supplement  is  intended  to 
augment  a  specific  drug,  drug  action,  or 
therapy  for  a  disease,  or  serve  the  same 
purpose  as  a  specific  drug  or  therapy  for 
a  disease,  then  the  statement  may  be 
considered  a  disease  claim. 

(81.)  A  dietary  supplement 
manufactxu^r  requested  that  FDA  clarify 
why  a  statement  that  refers  to  a  drug  but 
not  a  disease,  such  as  "helps 
individuals  using  antibiotics  to 
maintain  normal  intestinal  flora"  is  a 
disease  claim,  but  a  general  statement, 
such  as  "helps  maintain  intestinal  flora" 
is  a  permissible  structure/function 
claim. 

Although  the  statement  "helps 
individuals  using  antibiotics  to 
maintain  normal  intestinal  flora"  does 
not  explicitly  refer  to  a  disease,  there  is 
an  implicit  claim  that  use  of  the  dietary 
supplement  while  taking  antibiotics  will 
prevent  or  mitigate  a  disease.  Persons 
using  certain  antibiotics  are  at  risk  of 
developing  overgrowth  in  the  gut  of  a 
pathogenic  organism  because  along  with 
fighting  the  target  organisms  in  the  body 
the  antibiotic  can  suppress  normal 
intestinal  flora  that  are  used  to  prevent 
infection  in  the  intestinal  tract.  A  firm 
that  markets  its  product  to  address  this 
concern,  with  claims  that  the  product 
can  be  used  to  maintain  normal 
intestinal  flora  while  taking  antibiotics, 
is  making  an  implied  disease  prevention 
claim.  Conversely,  the  statement  "helps 
maintain  intestinal  flora"  alone,  without 
any  reference  to  a  disease,  drug,  drug 
action,  or  therapy,  does  not  imply  an 
effect  on  disease  and  would  be 
considered  a  structure/function  claim 
about  general  health  maintenance. 

S.  Otherwise  Affects  Disease 
(§101.93(g)(2)(x)) 

Under  proposed  §  101.93(g)(2)(x).  a 
statement  would  have  been  considered 
a  disease  claim  if  it  suggested  an  effect 
on  a  disease  or  class  of  diseases  in  a 
manner  other  than  those  specifically 
enumerated  in  the  first  nine  criteria. 

(82.)  A  food  manufacturers'  trade 
association  commented  that  this 
provision  is  of  no  regulatory 
importance,  whereas  a  dietary 
supplement  trade  association  and 
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appropriate  structure/function  claims 
for  dietary  supplements.  A  claim  that  a 
product  is  intended  to  treat  minor  pain, 
without  reference  of  any  other 
conditions,  symptoms,  or  parts  of  the 
body  that  would  imply  disease 
treatment  or  prevention,  would  be  an 
appropriate  structure/function  claims, 
because  minor  pain,  by  itself,  can  be 
caused  by  a  variety  of  conditions,  not  all 
of  them  disease-related. 

FDA  does  not  agree,  however  that 
general  well-being  or  health 
maintenance  claims  would  encompass 
such  pain  claims.  Pain  is  not  a  normal 
state,  nor  are  there  "normal  pain 
levels."  The  claim  is  thus  clearly  one  of 
pain  treatment  or  prevention.  FDA  also 
does  not  agree  that  section  403(r)(6)  of 
the  act  authorizes  a  product  whose 
name  promises  freedom  from  or  relief  of 
pain  ("pain-free"  or  "pain  product") 
and  whose  labeling  includes  claims 
related  to  maintenance  or  support  of 
joints.  While  the  latter  claims  alone  are 
appropriate  structure/function 
statements,  in  conjunction  with  a  name 
that  includes  the  term  "pain,"  the 
product  is  clearly  making  a  claim 
related  to  treatment  or  prevention  of 
joint  pain.  As  explained  elsewhere  in 
this  document,  joint  pain  is  a 
characteristic  symptom  of  arthritis,  and 
joint  pain  claims  are  therefore  disease 
claims.  Acceptable  structure/function 
claims  could  be  made,  however,  for  pain 
associated  with  nondisease  states,  e.g., 
muscle  pain  following  exercise. 

(84.)  One  comment  listed  several 
claims  and  sought  concurrence  that  they 
were  acceptable  structure/function 
claims:  "Boosts  stamina,  helps  increase 
muscle  size,  and  helps  enhance  muscle 
tone";  "deters  bacteria  from  adhering  to 
the  wall  of  the  bladder  and  urinary 
tract";  and  "dietary  support  during  the 
cold  and  flu  season."  Another  comment 
asked  whether  "promotes  general  well- 
being  during  the  cold  and  flu  season"  is 
a  permissible  claim. 

FDA  agrees  that  "boosts  stamina, 
helps  increase  muscle  size,  and  helps 
enhance  muscle  tone"  are  acceptable 
structure/ function  claims,  because  they 
do  not  refer  to  any  disease.  However, 
the  agency  notes  that  a  claim  to  increase 
muscle  size  implies  an  effect  that  may 
subject  the  product  regulation  as  an 
anabolic  steroid  under  the  Controlled 
Substances  Act  (see  21  U.S.C.  802(41)). 
"Deters  bacteria  from  adhering  to  the 
wall  of  the  bladder  and  urinary  tract"  is 
not  an  acceptable  structure/function 
claim  because  it  implies  prevention  of 
bacterial  infections  of  the  bladder  and 
urinary  tract.  The  claims  "dietary 
support  diu'ing  the  cold  and  flu  season" 
and  "promotes  general  well-being 
during  the  cold  and  flu  season"  are 


disease  claims  because  they  imply  that 
the  product  will  prevent  colds  and  flu 
or  will  mitigate  the  symptoms  of  those 
diseases. 

(85.)  One  comment  asked  that  the 
FDA  clarify  that  dietary  supplements 
can  bear  "smoking-alternative"  claims  if 
they  avoid  references  to  nicotine, 
nicotine  withdrawal  symptoms,  and 
tobacco-related  disease.  The  comment 
sought  concurrence  that  the  following 
types  of  claims  were  permitted: 
"Smoking  alternative,"  "temporarily 
reduces  your  desire  to  smoke,"  "to  be 
used  as  a  dietary  adjunct  in  conjunction 
with  yoiu-  smoking  cessation  plan;"  and 
"mimics  the  oral  sensations  of  cigarette 
smoke." 

FDA  agrees  that  certain  smoking 
alternative  claims  may  be  acceptable 
structure/function  claims,  if  they  do  not 
imply  treatment  of  nicotine  addiction, 
relief  of  nicotine  withdrawal  symptoms, 
or  prevention  or  mitigation  of  tobacco- 
related  illnesses.  "Smoking  alternative," 
"temporarily  reduces  your  desire  to 
smoke"  and  "mimics  the  oral  sensations 
of  cigarette  smoke"  may  be  acceptable 
(for  products  that  otherwise  meet  the 
definition  of  a  dietary  supplement),  if 
the  context  does  not  imply  treatment  of 
nicotine  addiction,  e.g.,  by  suggesting 
that  the  product  can  be  used  in  smoking 
cessation,  or  prevention  or  mitigation  of 
tobacco-related  diseases.  For  example, 
such  claims  would  not  be  disease  claims 
if  the  context  made  clear  that  they  were 
for  short-term  use  in  situations  where 
smoke  is  prohibited  or  socially 
unacceptable.  "To  be  used  as  a  dietary 
adjunct  in  conjunction  with  your 
smoking  cessation  plan,"  however,  is  a 
disease  claim  because  it  is  a  claim  that 
the  product  aids  in  smoking  cessation, 
thereby  implying  that  the  product  is 
useful  in  treating  nicotine  addiction.  As 
noted  earlier,  a  claim  that  the  product 
is  useful  in  counterbalancing  the  effects 
of  a  drug  in  depleting  a  nutrient  or 
interfering  with  the  metabolism  of  a 
nutrient  would  be  acceptable  as  a 
structiue/function  statement. 

(86.)  One  comment  offered  as 
acceptable  structure/function  claims  a 
long  list  of  OTC  drug  claims  provided 
for  in  the  monographs  for  antacids, 
antiflatulents  (antigas),  antiemetics, 
nighttime  sleep-aids,  stimulants 
(alertness  aids),  daytime  sedatives, 
aphrodisiacs,  products  for  relief  of 
symptoms  of  benign  prostatic 
hypertrophy,  anticholinergics  (products 
that,  at  low  doses,  depress  salivary  and 
bronchial  secretions),  and  products  for 
certain  uses.  Two  comments  sought 
clarification  that  inclusion  of  a  claim  in 
an  OTC  monograph  does  not  preclude 
its  use  as  a  structure/function  claim. 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 


1031 


FDA  agrees  that  some  of  the  claims  on 
the  comment's  list  of  OTC  drug  claims 
may  be  acceptable  structure/function 
claims,  but  believes  that  others  on  the 
list  are  disease  claims.  Of  the  claims 
listed  in  the  comment  from  the 
"Antacids"  monograph,  "relief  of  sour 
stomach"  and  "upset  stomach"  are 
acceptable  structure/function  claims, 
because  they  refer  to  a  nonspecific 
group  of  conditions  that  have  a  variety 
of  causes,  many  of  which  are  not 
disease-related.  Thus,  they  are  not 
characteristic  of  a  specific  disease  or 
class  of  diseases.  Although  "relief  of 
heartburn"  and  "relief  of  acid 
indigestion"  without  further 
qualification  are  not  appropriate 
structure/function  claims,  the  agency 
has  concluded  that  "occasional 
heartburn"  and  "occasional  acid 
indigestion"  can  also  be  considered 
nonspecific  symptoms,  arising  as  they 
do  in  overindulgence  and  other  sporadic 
situations.  These  claims  could  be 
appropriate  structure/function  claims. 
In  contrast,  "recurrent"  or  "persistent" 
heartburn  and  acid  indigestion  can  be 
hallmarks  of  significant  illness,  and  are 
therefore  disease  claims. 

All  of  the  claims  listed  in  the 
comment  from  the  "Antiflatulents" 
(antigas)  monograph  are  acceptable 
structure/function  claims,  because  the 
symptoms  in  the  claims  are  not 
sufficiently  characteristic  of  specific 
diseases:  "Alleviates  the  symptoms 
referred  to  as  gas,"  "alleviates  bloating," 
"alleviates  pressure,"  "alleviates 
fullness,"  and  "alleviates  stuffed 
feeling."  The  claim  listed  in  the 
comment  from  the  "Antiemetics" 
monograph,  "for  the  prevention  and 
treatment  of  the  nausea,  vomiting,  or 
dizziness  associated  with  motion,"  is 
also  a  permitted  structure/function 
claim. 

Of  the  claims  listed  in  the  comment 
from  the  "Nighttime"  sleep-aids 
monograph,  "for  the  relief  of  occasional 
sleeplessness"  is  an  acceptable 
structiue/function  claim,  because 
occasional  sleeplessness  is  not  a 
characteristic  symptom  of  a  disease. 
"Helps  you  fall  asleep  if  you  have 
difficulty  falling  asleep."  and  "helps  to 
reduce  difficulty  falling  asleep"  are 
disease  claims  because,  unless  the 
context  makes  clear  that  the  product  is 
only  for  occasional  sleeplessness,  they 
imply  treatment  of  insomnia,  a  disease. 
The  claim  listed  in  the  comment  from 
the  "Stimulants"  (alertness  aids) 
monograph,  "helps  restore  mental 
alertness  or  wakefulness  when 
experiencing  fatigue  or  drowsiness,"  is 
an  acceptable  structure/function  claim 
because  occasional  fatigue  and 
drowsiness  are  not  characteristic 


symptoms  of  a  specific  disease  or  class 
of  diseases.  FDA  notes,  however,  that 
chronic  fatigue  or  daytime  drowsiness 
can  be  symptoms  of  chronic  fatigue 
syndrome  and  narcolepsy,  respectively. 
Products  labeled  "to  help  restore  mental 
alertness  or  wakefulness  when 
experiencing  fatigue  or  drowsiness" 
should  not  imply  treatment  of  either  of 
these  diseases. 

Of  the  claims  listed  in  the  comment 
from  the  "Daytime"  sedatives 
monograph,  almost  all  are  acceptable 
structure/function  claims.  "Occasional 
simple  nervous  tension,"  "nervousness 
due  to  conunon  every  day  overwork  and 
fatigue,"  "a  relaxed  feeling."  "calming 
down  and  relaxing,"  "gently  soothe 
away  the  tension,"  "calmative," 
"resolving  that  irritability  that  ruins 
your  day,"  "helps  you  relax," 
"restlessness,"  "nervous  irritability," 
and  "when  you're  imder  occasional 
stress,  helps  you  work  relaxed"  are  all 
acceptable  structiu-e/function  claims, 
because  all  suggest  occasional  rather 
than  long-term  or  chronic  mood 
changes.  Although  occasional  or  acute 
symptoms  can  be  characteristic  of 
diseases  in  other  settings,  none  of  the 
occasional  symptoms  referred  to  here  is 
characteristic  of  a  specific  disease. 
"Nervous  tension  headache"  is  a  disease 
claim  because  tension  headache  meets 
the  definition  of  a  disease. 

Of  the  claims  listed  in  the  conunent 
from  the'" Aphrodisiacs"  monograph, 
"arouses  or  increases  sexual  desire  and 
improves  sexual  performance"  is  an 
acceptable  structure/function  claim 
because  it  does  not  imply  treatment  of 
a  disease.  "Helps  restore  sexual  vigor, 
potency,  and  performance,"  "improves 
performance,  staying  power,  and  sexual 
potency,"  and  "builds  virility  and 
sexual  potency"  are  disease  claims 
because  they  use  the  term  "potency," 
which  implies  treatment  of  impotence, 
a  disease.  If,  however,  these  claims 
made  clear  that  they  were  intended 
solely  for  decreased  sexual  function 
associated  with  aging,  they  could  be 
acceptable  structure/function  claims. 
The  claim  from  the  "Products  for  relief 
of  symptoms  of  benign  prostatic 
hypertrophy"  monograph  ("To  reUeve 
the  symptoms  of  benign  prostatic 
hypertrophy,  e.g.,  urinary  urgency  and 
frequency,  excessive  urinating  at  night, 
and  delayed  urination")  is  a  disease 
claim,  because  benign  prostatic 
hypertrophy  meets  the  definition  of  a 
disease. 

The  claim  listed  in  the  comment  from 
the  "Anticholinergics"  monograph  is  a 
disease  claim.  "Relieve  excessive 
secretions  of  the  nose  and  eyes"  refers 
to  the  characteristic  signs  or  symptoms 
of  hay  fever.  Of  the  claims  listed  in  the 


comment  from  the  "Products  for  certain 
uses"  monograph,  "digestive  aid," 
"stool  softener,"  "weight  control,"  and 
"menstrual"  are,  by  themselves, 
acceptable  structiu-e/function  claims  if 
the  labeling  does  not  otherwise  imply 
treatment  or  prevention  of  a  disease. 
None  mentions  a  characteristic 
symptom  of  a  disease.  "Laxative"  is  a 
not  a  disease  claim,  if  the  labeling 
makes  clear  that  the  intended  use  is  for 
treatment  of  occasional  rather  than 
chronic  constipation.  "Nasal 
decongestant."  "expectorant,"  and 
"bronchodilator"  are  disease  claims. 
"Nasal  decongestant"  is  a  treatment  for 
a  characteristic  symptom  of  colds,  flu, 
and  hay  fever.  "Expectorant"  is  a 
treatment  for  a  characteristic  symptom 
of  colds,  flu,  and  bronchitis. 
"Bronchodilator"  is  a  treatment  for 
bronchospasm,  a  characteristic 
symptom  of  asthma. 

The  claim  from  the  "Products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps" 
monograph  ("treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps,  i.e.,  a  condition  of  localized 
pain  in  the  lower  extremities  usually 
occurring  in  middle  life  and  beyond 
with  no  regular  pattern  concerning  time 
or  severity")  is  an  appropriate  structvu* 
function  claim.  Nocturnal  leg  cramps  do 
not  meet  the  definition  of  disease. 

As  is  clear  from  this  response.  FDA 
agrees  that  inclusion  of  a  claim  in  an 
OTC  monograph  does  not  preclude  its 
use  as  a  structiue/function  claim.  FDA 
notes,  however,  that  in  light  of  the 
statutory  requirement  that  dietary 
supplements  bear  all  information  that  is 
material  in  light  of  consequences  that 
may  result  from  use  of  the  product  or 
representations  made  about  it,  dietary 
supplements  that  contain  or  are  labeled 
as  containing  ingredients  covered  by  an 
OTC  monograph  and  that  are  being  sold 
for  the  claims  covered  by  the 
monograph  may  be  misbranded  to  the 
extent  that  they  omit  material 
thformation  required  under  the 
monograph.  For  example,  if  the  OTC 
monographjequired  a  label  statement 
that  products  containing  a  particular 
ingredient  should  not  be  used  by 
persons  taking  a  prescription 
monoamine  oxidase  inhibitor,  a  dietary 
supplement  containing  that  ingredient 
would  be  misbranded  if  its  label  did  not 
include  such  statement. 

U.  Substantiation  of  Claims 

(87.)  Several  comments  requested  that 
the  final  rule  explicitly  state  that 
structure/function  statements  must  be 
adequately  substantiated  and  that  FDA 
provide  guidance  on  what  constitutes 
adequate  substantiation.  One  comment 
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maintained  th  at  adequate  substantiation 
is  critical  to  ensuring  that  consumers 
receive  truthf  il  and  accurate 
information  a  )out  the  benefits  of  dietary 
supplements.  Another  comment  argued 
that  this  final  rule  should  focus  on 
adequate  subs  tantiation  of  claims  rather 
than  on  delineating  the  boundaries 
between  struc  ure/function  claims  and 
disease  claims .  Other  comments 
maintained  th  it  substantiation  is  not  as 
effective  in  pr  wenting  consumer  fraud 
as  preapprovai  of  the  claims  because 
consumers  wi  1  be  using  the  products 
long  before  th  s  label  claims  are 
investigated. 

FDA  agrees  that  the  statutory 
requirement  t(  \  substantiate  claims  is 
important.  FD  A  does  not  agree, 
however,  that  it  is  necessary  to  state  in 
the  regulatory  text  of  the  final  rule  that 
structure/funt  tion  claims  must  be 
adequately  su  )stantiated.  Section 
101.93(a)(3)  requires  a  firm  notifying 
FDA  of  a  clair  i  under  section  403(r)(6) 
of  the  act  to  ct  rtify  that  the  firm  has 
substantiation  that  the  claim  is  truthful 
and  not  mislei  ding.  FDA  also  does  not 
agree  that  sub  tantiation  is  an 
appropriate  al  ernative  to  distinguishing 
structure/func  tion  claims  from  disease 
claims.  The  re  quirement  that  structure/ 
function  statei  nents  and  other 
statements  for  dietary  supplements 
under  section  403(r)(6)  of  the  act  be 
adequately  su  istantiated  is  distinct  from 
the  requireme  it  that  such  statements 
not  claim  to  d  agnose,  treat,  mitigate, 
cure,  or  prevei  it  disease.  Both  of  these 
requirements  i  tre  imposed  by  the  statute 
and  must  be  c  )mplied  with. 

(88.)  Severa  comments  offered  advice 
on  what  types  of  evidence  should 
constitute  ade  juate  substantiation.  A 
consumer  hea  th  organization  suggested 
that  health  cla  ims  and  structure/ 
function  clain  s  for  dietary  supplements 
be  based  on  tli  b  totality  of  the  publicly 
available  sciei  tific  evidence,  including 
results  from  well-designed  studies 
conducted  in  i  i  manner  consistent  with 
generally  reco  jnized  scientific 
principles  ant  procedures.  The 
comment  add(  d  that  consumers  would 
be  better  serve  d  if  standards  for  support 
applied  to  bot  i  health  claims  and 
structure/func  tion  claims.  Another 
consumer  hea  th  organization  suggested 
that  substantii  tion  be  based  on 
"significant  scientific  agreement." 

Many  of  the  comments  suggested  that 
the  agency  adi  »pt  FTC  standards  for 
substantiation  A  comment  from  FTC 
explained  tha  FTC  typically  applies  a 
substantiation  standard  known  as 
"competent  aiid  reliable  scientific 
evidence"  to  c  laims  about  the  safety  and 
effectiveness  (  f  dietary  supplements, 
after  first  look  ng  at  the  overall  context 


to  determine  what  the  claim  is.  The 
comment  further  stated  that  FTC's 
approach  to  substantiation  is  consistent 
with  the  guidance  provided  by  the 
President's  Commission  on  Dietary 
Supplement  Labels,  and,  because  FDA 
concurred  with  the  Commission's 
guidance  on  substantiation,  the 
comment  suggested  that  FDA  refer  to 
the  Commission  guidance  in  the  final 
rule. 

As  stated  above,  the  agency  does  not 
believe  that  this  final  rule  is  the 
appropriate  venue  to  address  the 
substantiation  requirement.  FDA  does, 
however,  agree  that  claims  under 
section  403(r)(6)  of  the  act  should  be 
supported  by  adequate  scientific 
evidence  and  may  provide  additional 
guidance  regarding  substantiation  for 
403(r)(6)  statements  at  a  future  date. 

The  Commission  report  included 
guidance  on  what  quantity  and  quality 
of  evidence  should  be  used  to 
substantiate  claims  made  under 
403(r)(6)  of  the  act.  It  also  contained 
guidance  on  the  content  of  the 
substantiation  files  for  such  statements, 
including  the  30-day  notification  letter 
to  FDA,  identification  of  the  product's 
ingredients,  evidence  to  substantiate  the 
statements,  evidence  to  substantiate 
safety,  assurances  that  good 
manufacturing  practices  were  followed, 
and  the  qualifications  of  the  person(s) 
who  reviewed  the  data  on  safety  and 
efficacv.  In  a  notice  published  in  the 
Federal  Register  (63  FR  23624  at 
23633),  FDA  stated  that  it  agreed  with 
the  guidance  of  the  Commission.  FDA 
encourages  manufacturers  of  dietary 
supplements  making  a  403(r)(6)  of  the 
act  statement  for  a  dietary  supplement 
to  follow  this  guidance. 

(89.)  A  food  manufacturer  suggested 
that  the  agency  require  dietary 
supplement  manufacturers  making 
structure/function  claims  to  disclose  in 
labeling  any  and  all  scientific  studies 
supporting  the  claim.  In  addition,  the 
comment  advocated  requiring  that  these 
studies  be  performed  using  the 
marketed  formulation.  The  comment 
also  urged  FDA  to  determine  how 
contrary  studies  should  be  addressed. 

DSHEA  does  not  require  dietary 
supplement  labeling  that  carries  a 
statement  under  section  403(r)(6)  of  the 
act  to  include  in  the  labeling  "any  and 
all  scientific  studies  supporting  the 
claim."  Section  403(r)(6)(B)  of  the  act 
requires  only  that  the  "manufacturer 
have  substantiation  that  such  statement 
is  truthful  and  not  misleading." 
Contrary  studies  should  be  considered 
when  deciding  whether  to  make  and 
how  to  word  a  403(r)(6)  of  the  act 
statement  to  ensure  that  any  statements 
made  are  truthful  and  not  misleading. 


Additionally,  in  response  to  a  request 
for  substantiation  for  the  statement,  the 
agency  would  expect  manufacturers  to 
provide  a  requester  with  contrary  as 
well  as  supporting  studies. 

There  is  no  specific  statutory 
requirement  that  the  studies 
substantiating  the  statement  be 
performed  using  the  actual  marketed 
formulation.  However,  many  ingredients 
and  factors  influencing  the  formulation 
can  affect  the  safety  and  effectiveness  of 
the  dietary  supplement.  These 
variations  from  the  marketed  product 
should  be  considered  before  using  a 
study  to  substantiate  a  statement  made 
for  a  particular  product. 

V.  Enforcement  Issues 

(90.)  One  comment  said  that  the 
proposal  shifts  the  burden  of  proof  to 
manufacturers  to  show  that  their  files 
match  and  support  the  claims  made  for 
their  products. 

The  regulations  issued  by  this  final 
rule  do  not  address  or  affect  the  burden 
of  proof  during  enforcement  actions. 
However,  section  403(r)(6)(B)  of  the  act 
clearly  states  that  manufacturers  must 
have  substantiation  to  show  that  the 
statements  that  they  make  under  section 
403(r)(6)  of  the  act  are  truthful  and  not 
misleading.  This  indicates  that 
manufacturers  must  be  prepared  to 
demonstrate  to  the  court  that  they  have 
support  for  each  claim. 

(91.)  One  comment  predicted 
widespread  noncompliance  with  the 
rule  because  of  its  complexity  and 
limited  FDA  resources. 

FDA  disagrees  with  the  comment. 
FDA  believes  that  most  of  the  rule  is 
straightforward,  and  the  comments 
received  on  the  proposed  rule  indicate 
that  dietary  supplement  manufacturers 
understood  the  provisions  of  the  rule. 
Moreover,  as  noted  in  the  Analysis  of 
Impact  in  section  VI.E  of  this  document, 
most  of  the  claims  of  which  FDA  has 
been  notified  are  consistent  with  the 
final  rule.  Thus,  based  on  what  has  been 
provided  to  FDA,  most  manufacturers 
would  appear  to  be  already  in 
compliance  with  this  final  rule.  If  it 
becomes  apparent  that  there  are 
provisions  that  are  being  violated 
because  of  true  confusion  about  their 
applicability,  FDA  will  issue  clarifying 
guidance.  FDA  agrees  that  its 
enforcement  resources  are  limited,  and 
is  issuing  this  rule  in  part  to  avoid 
inefficient  use  of  those  resources  on 
case-by-case  enforcement.  FDA  believes 
that  the  dietary  supplement  industry 
will  make  good  faith  efforts  to  comply 
with  this  rule,  once  it  becomes  effective. 
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W.  Other  Comments 

(92.)  One  comment  said  FDA  should 
conduct  an  educational  campaign  to 
enhance  public  awareness  of  the 
differences  between  structiue/function 
claims  and  disease  claims  and  the 
meaning  of  individual  claims. 

FDA  intends  to  conduct  various 
outreach  activities  on  dietary 
supplement  matters. 

(93.)  One  comment  said  FDA  should 
amend  the  tentative  final  monograph  on 
OTC  laxatives  to  be  consistent  with  the 
rule.  The  comment  explained  that  the 
tentative  final  monograph  should  permit 
the  words  "help  maintain  regularity"  on 
OTC  labeling. 

The  agency  disagrees  with  the 
comment.  The  fact  that  "helps  maintain 
regularity"  is  an  acceptable  structure/ 
function  claim  does  not  mean  that  it 
satisfies  the  requirements  for  inclusion 
in  an  OTC  monograph,  including  the 
requirement  of  a  finding  of  general 
recognition  of  safety  and  effectiveness. 

(94.)  Several  comments  addressed 
manufactiuing  or  related  issues.  One 
comment  said  FDA  should  investigate 
effects  of  dissolution  on  product 
potency  and  efficacy,  while  other 
comments  advocated  using  United 
States  Pharmacopeia  standards  for  all 
dietary  supplements  on  matters 
pertaining  to  dissolution,  disintegration, 
purity,  and  potency.  One  comment 
added  that  poor  product  quality  would 
present  a  health  threat  to  consumers  and 
result  in  economic  fraud. 

Another  comment  said  FDA  should 
concentrate  on  standardization  and 
quality  control  instead  of  regulating 
labeling  statements,  but  offered  no 
specific  suggestions.  Some  comments, 
however,  made  specific 
recommendations.  One  comment  said 
that  product  labels  should  contain  lot 
numbers  and  expiration  dates  and  that 
manufactiuers  should  conduct  stabiUty 
tests  to  determine  accurate  expiration 
dates.  Another  comment  ^aid  the  public 
should  be  protected  against  poor 
manufacturing  standards  for  herbal 
products.  Other  comments  simply  stated 
that  there  is  substantial  potential  for 
public  harm  because  there  are:  Multiple 
sources  of  dietary  supplement 
ingredients;  multiple  suppliers;  a  lack  of 
regulatory  production  standards,  or 
questions  concerning  product  safety, 
efficacy,  and  manufacturing  quahty; 
vigorous  product  promotion;  and  a 
sizeable  market.  One  comment  simply 
asked  for  good  manufacturing  practice 
regulations  for  dietary  supplements. 

Manufacturing  issues  are  outside  the 
scope  of  this  rule.  FDA  intends  to  issue 
a  separate  proposed  rule  on  current 
good  manufacturing  practice  (CGMP)  for 


dietary  supplements,  and  that  proposed 
CGMP  rule  may  address  some  of  the 
issues  raised  by  the  comments. 

III.  Legal  Authority 

A.  Scope  of  Section  403(r)(6)  of  the  Act 

1.  Relationship  Between  Sections 
403(r)(6)  and  201(g)(1)(C)  of  the  Act 

(95.)  Several  comments  stated  that  the 
proposal  mistakenly  suggests  that  there 
is  only  one  type  of  structure/function 
claim  that  may  be  used  for  dietary 
supplements.  Some  of  these  comments 
said  that  if  a  structiue/function  claim 
does  not  trigger  drug  status  for  the 
product  and  is  not  a  health  claim,  then 
such  a  claim  may  be  made  in  labeling 
for  a  dietary  supplement  so  long  as  it  is 
truthful  and  not  misleading.  These 
comments  asserted  that  such  a  claim  is 
not  subject  to  the  notice,  labeling,  or 
disclaimer  requirements  in  section 
403(r)(6)  of  the  act.  As  an  example,  the 
comments  said  the  claim  that  "calciiun 
helps  build  strong  bones"  is  not  a  health 
claim  because  it  does  not  characterize  a 
relationship  between  the  substance  and . 
a  disease,  damage,  or  dysfunction  of  the 
body.  The  comments  added  that  FDA 
recognized  this  in  the  final  rule  that  it 
published  in  the  Federal  Register  on 
September  23, 1997  (62  FR  49859, 
49860,  49863,  and  49864),  when  it 
stated  in  the  preamble  that  claims  that 
cranberry  juice  cocktail  helps  maintain 
urinary  tract  health  or  that  calcium 
builds  strong  bones  and  teeth  are  not 
health  claims  because  no  disease  is 
mentioned  explicitly  or  imphcitly. 
Some  comments  added  that  FDA  cannot 
say  that  only  those  claims  falling  under 
section  406(r)(6)  of  the  act  are  structure/ 
function  claims  because  such  a  result 
would  be  contrary  to  the  act  and  would 
mean  that  the  proposed  rule  must  be 
withdrawn. 

FDA  agrees  with  these  comments  in 
part  and  disagrees  in  part.  The  agency 
agrees  that  statements  such  as  "calciiun 
helps  build  strong  bones"  are  not  health 
claims  because  they  do  not  characterize 
the  relationship  between  a  substance 
and  a  disease  or  health-related 
condition.  Rather,  such  statements  are 
structure/function  claims  authorized  by 
section  403(r)(6)  of  the  act. 

FDA  does  not  agree  with  the 
comment's  statement  that  dietary 
supplements  may  bear  structure/ 
function  claims  vdthout  complying  with 
the  notice,  disclaimer,  and  other 
requirements  of  section  403(r)(6)  of  the 
act.  Section  403(r)(6)  of  the  act,  by  its 
terms,  applies  to  dietary  supplements. 
The  other  possible  sovuce  of  authority  to 
make  structiue/function  claims  on 
dietary  supplements  is  section 
201(g)(1)(C)  of  the  act,  which  provides 


that  "articles  (other  than  food)  intended 
to  affect  the  structiue  or  any  function  of 
the  body  of  man  or  other  animals"  are 
drugs.  Under  this  provision,  foods  may 
make  claims  to  affect  the  structure  or 
function  of  the  body  without  being 
regulated  as  drugs.  By  its  terms, 
however,  section  201(g)(1)(C)  of  the  act 
exempts  a  dietary  supplement  that  bears 
a  structure/function  claim  from  drug 
regulation  only  if  it  is  also  a  food.  The 
last  sentence  of  section  201  (ff)  of  the  act 
provides,  "Except  fo^jpiuposes  of 
section  201(g).  a  dietary  supplement 
shall  be  deemed  to  be  a  food  within  the 
meaning  of  this  Act."  The  clear  import 
of  this  language  is  that  dietary 
supplements  are  not  foods  imder  section 
201(g)  of  the  act  and  therefore  caxmot 
qualify  for  the  "(other  than  food)" 
exception  to  the  drug  definition  in 
section  201(g)(1)(C).  As  a  resuU,  dietary 
supplements  that  use  structiue/function 
claims  may  do  so  only  under  section 
403(r)(6)  of  the  act  and  are  therefore 
subject  to  the  disclaimer,  notification, 
and  other  requirements  in  that  section 
and  in  FDA's  implementing  regulation. 
The  agency  acknowledges  that  it  took 
a  contrary  position  in  the  September 
1997  final  rule  preamble  referred  to  in 
the  comment.  In  that  preamble.  FDA 
said  that  a  dietary  supplement  could 
bear  a  structure/function  claim  under 
the  "(other  than  food)"  exception  to  the 
definition  of  "drug"  in  section 
201(g)(1)(C)  of  the  act,  provided  that  the 
claim  was  truthful,  non-misleading,  and 
derived  from  nutritive  value  (see  62  FR 
49859  at  49860,  49863.  and  49864). 
However,  the  agency  has  now 
reconsidered  in  light  of  the  plain 
language  of  section  201  (ff)  of  the  act  and 
is  revoking  its  statements  on  this  subject 
in  the  September  1997  preamble  (i.e.. 
the  statements  at  62  FR  49859  at  49860. 
49863,  and  49864  concerning  structure/ 
function  claims  for  dietary  supplements 
under  section  201(g)(l)(CJ).  h  should  be 
noted,  however,  that  the  agency  is  not 
revoking  its  statements  in  that  preamble 
concerning  structure/function  claims  for 
conventional  foods  under  section 
201(g)(1)(C)  of  the  act.  As  explained  in 
the  September  1997  preamble  (62  FR 
49859  at  49860),  conventional  foods 
may  make  structure/function  claims 
under  section  201(g)(1)(C)  of  the  act  as 
long  as  such  claims  are  truthful,  non- 
misleading,  and  derive  from  the 
nutritive  value  of  the  food. 

For  a  limited  transition  period,  FDA 
does  not  intend  to  take  enforcement 
action  against  firms  who  have  relied  on 
the  agency's  September  1997  final  rule 
preamble  statements  to  make  a 
structure/ function  claim  for  a  dietary 
supplement  under  section  201(g)(1)(C) 
of  the  act.  To  allow  a  reasonable  time  for 
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the  necessary  label  changes,  the 
transition  period  will  last  until  the 
applicable  coif  pliance  date  for  the  rest 
of  the  rule;  i.e.^  small  businesses  will 
have  18  months  from  publication  to 
comply,  and  other  finns  will  have  12 
months.  As  of  the  applicable 
compliance  dajte.  firms  that  have  been 
making  structure/function  claims  under 
section  201(g)(|l)(C)  of  the  act  must 
either  remove  ihe  claim  or  comply  with 
the  requiremeflts  of  section  403(r)(6)  of 
the  act  and  §  101.93,  including  notifying 
FDA  of  the  claim  and  relabeling  to  add 
the  required  dijsclaimer.  New  structure/ 
function  claims  are  not  subject  to  this 
transition  period;  any  firm  that  makes  a 
structure/funcnon  claim  in  the  labeling 
of  a  dietary  supplement  after  the 
effective  date  c  f  this  rule  must  comply 
with  section  4(  i3(r)(6]  of  the  act  and 
§101.93. 

(96.)  One  coi  oment  objected  to  a 
sentence  in  thq  introductory  paragraph 
in  the  preambl0  to  the  proposed  rule. 
The  sentence  seated  that,  before  DSHEA, 
certain  claims  could  have  rendered  a 
product  a  "drug"  under  the  act.  The 
comment  argued  that  even  before 
DSHEA,  dietary  supplements  could 
make  struct\UB  'function  claims  and  not 
be  considered  ( Irugs.  The  comment  said 
that  section  20^(g}(l)(C)  of  the  act 
expressly  excluded  food  from  the 
definition  of  diug  and  that  dietary 
supplements  fall  within  the  "food" 
exception.  The  comment  characterized 
DSHEA  as  limiting  and  restricting 
"what  had  bee^  the  unconditional  right 
of  dietary  supplement  marketers  to 
make  structure! function  claims." 
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were  not  also  foods — could  have 
rendered  the  product  a  drug  before  the 
passage  of  DSHEA  (63  FR  23624).  Post- 
DSHEA,  however,  dietary  supplements 
may  make  structure/function  claims 
under  section  403(r)(6)  of  the  act 
regardless  of  whether  they  are  also 
foods.  Thus,  although  in  one  way 
DSHEA  did  limit  the  abiUty  of  dietary 
supplement  marketers  to  make 
structiu-e/function  claims,  it  also 
significantly  expanded  the  opportunity 
to  make  structiu-e/function  claims  in 
another  way  by  removing  the  limitation 
that  dietary  supplements  must  be  foods 
to  make  structiu-e/function  claims. 
Under  section  403{r)(6)  of  the  act, 
claims  may  be  made  for  nondisease 
effects  of  a  dietary  supplement  on  the 
structiu*  or  function  of  the  body, 
regardless  of  whether  those  effects  are 
nutritive,  as  long  as  the  product  is 
intended  to  supplement  the  diet  as 
provided  in  section  201(ff)(l)  of  the  act. 
2.  Structure/Function  Claims  for 
Conventional  Foods 

(97.)  Several  comments  sought 
consistency  in  the  treatment  of 
conventional  foods  and  dietary 
supplements  with  respect  to  structure/ 
function  claims  and  health  claims. 
Some  of  these  comments  contended  that 
this  rule  would  permit  dietary 
supplements  to  carry  claims  that  would 
be  health  claims  if  made  for  a 
conventional  food.  One  comment  stated 
that  differential  treatment  of  foods  and 
dietary  supplements  was  inconsistent 
with  the  Commission's 
recommendations.  This  comment 
suggested  that  differential  treatment 
would  cause  consiuners  to  perceive 
dietary  supplements  as  better  sources 
for  safeguarding  health  than 
conventional  foods.  One  comment 
expressed  the  view  that  the  rule  should 
apply  to  claims  for  conventional  foods 
as  well  as  dietary  supplements  and 
requested  FDA  to  clarify  the  rule's 
scope.  Other  comments  said  that  any 
structure/function  claims  that  may  be 
made  for  dietary  supplements  may  also 
be  made  for  conventional  foods.  The 
comments  explained  that  the  history  of 
the  act  shows  that  claims  that  food 
affect  the  structxire  or  function  of  the 
body  do  not  result  in  the  food  being 
classified  as  a  drug,  citing  the  district 
court  and  appellate  decisions  in 
American  Health  Products  Co.  v.  Hayes, 
574  F.  Supp.  1498,  1501  (S.D.N.Y. 
1983),  affd,  744  F.2d  912  (2d  Cir.  1984). 
Another  comment  stated  that 
established  case  law  shows  that  an 
article  may  be  a  food  if  it  is  used 
primarily  for  taste,  aroma,  or  nutritional 
value,  but  that  nutritional  value  is  not 
required  in  all  instances.  One  comment 
further  noted  that  FDA,  when  it 


implemented  the  labeling  requirements 
for  DSHEA  (62  FR  49859,  49860,  and 
49861)  said  that  it  was  committed  to  "as 
much  parity  between  dietary 
supplements  and  conventional  foods  as 
is  possible  within  the  statute"  and  that 
FDA  has  recognized  that  a  dietary 
supplement  may  lawfully  be  in 
conventional  food  form,  but  must  be 
represented  as  a  dietary  supplement 
(citing  62  FR  49826  at  49837,  September 
23,  1997). 

Given  this  background,  the  comments 
argued  that  FDA  cannot  take  the 
position  that  a  structiu'e/function  claim 
may  be  made  for  a  conventional  food 
only  if  the  effect  derives  from  the  food's 
nutritional  value.  One  conunent  added 
that  the  act  does  not  distinguish  foods 
based  on  their  nutritional  value  and  that 
DSHEA  considers  structiue/function 
claims  for  all  dietary  ingredients  to  be 
"statements  of  nutritional  support."  The 
comment  said  FDA,  therefore,  should 
recognize  that  structure/function  claims 
that  can  be  made  for  dietary  ingredients 
when  those  ingredients  are  in  dietary 
supplements  can  also  be  made  when 
those  ingredients  are  in  conventional 
food,  but  added  that  the  disclaimer 
statement  and  notification  to  FDA,  as 
required  by  section  403(r)(6)(C)  of  the 
act,  apply  only  to  dietary  supplements 
and  not  to  conventional  food.  One 
comment  said  that  requiring  structure/ 
function  claims  for  conventional  foods 
to  be  derived  from  the  food's  nutritional 
value  would  create  a  marketing 
disparity  and  put  conventional  foods  at 
a  competitive  disadvantage. 

This  rule  applies  to  claims  for  dietary 
supplements  only.  Its  piu'pose  is  to 
implement  section  403(r)(6)  of  the  act, 
which  applies  to  dietary  supplements 
only.  Therefore,  a  detailed  discussion  of 
the  regulatory  framework  applicable  to 
structiu'e/function  claims  for 
conventional  foods,  which  are  made 
under  section  201(g)(1)(C)  of  the  act,  is 
beyond  the  scope  of  the  rule.  FDA 
advises,  however,  that  for  consistency, 
the  agency  is  likely  to  interpret  the 
dividing  line  between  structure/ 
function  claims  and  disease  claims  in  a 
similar  manner  for  conventional  foods 
as  for  dietary  supplements.  The  agency 
also  notes  that  as  discussed  in  the 
response  to  comment  1  in  section  II. A 
of  this  document,  FDA  reaffirms  the 
statements  about  structure/function 
claims  for  conventional  foods  in  the 
September  23,  1997  (62  FR  49859),  final 
rule  entitled  "Food  Labeling:  Nutrient 
Content  Claims,  Health  Claims,  and 
Statements  of  Nutritional  Support  for 
Dietary  Supplements."  As  explained  in 
that  rule  (62  FR  49859  at  49860,  49861, 
and  49864),  the  fact  that  structure/ 
function  claims  for  conventional  foods 
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are  limited  to  effects  derived  from 
nutritional  value,  while  structure/ 
function  claims  for  dietary  supplements 
are  not,  is  a  result  of  differences  in  the 
language  of  the  exemption  for  foods  in 
section  201(g)(1)(C)  of  the  act,  as 
interpreted  by  the  courts  (see  Nutrilab, 
Inc.  V.  Schweiker,  713  F.2d  335,  338  (7th 
Cir.  1983)),  and  the  language  of  section 
403(r)(6)oftheact. 

(98.)  One  comment  suggested  revising 
the  definition  of  "disease  or  health- 
related  condition"  in  proposed  . 
§  101.14(a)(6)  to  include  a  reference  to 
§  101.93,  and  also  recommended 
revising  the  definition  of  "health  claim" 
at  §  101.14(a)(1)  to  be  consistent  with 
§  101.93.  Currently,  §  101.14(a)(1)  reads 
as  follows: 

Health  claim  means  any  claim  made  on  the 
label  or  in  labeling  of  a  food,  including  a 
dietary  supplement,  that  expressly  or  by 
implication,  including  "third  party" 
references,  written  statements  (e.g..  a  brand 
name  including  a  term  such  as  "heart"), 
symbols  (e.g.,  a  heart  symbol),  or  vignettes, 
characterizes  the  relationship  of  any 
substance  to  a  disease  or  health-related 
condition.  Implied  health  claims  include 
those  statements,  symbols,  vignettes,  or  other 
forms  of  communication  that  suggest,  within 
the  context  in  which  they  are  presented,  that 
a  relationship  exists  between  the  presence  or 
level  of  a  substance  in  the  food  and  a  disease 
or  health-related  condition. 
The  comment  would  revise  the 
definition  to  read  as  follows: 

Health  claim  means  any  claim  made  on  the 
label  or  in  labeling  of  a  food,  including  a 
dietary  supplement,  that  expressly  or  by 
implication,  including  "third  party" 
references,  written  statements  (e.g.,  a  brand 
name  that  includes  or  implies  a  disease,  such 
as  "Raynaudin"),  symbols,  or  vigneUes, 
characterizes  the  relationship  of  any 
substance  to  a  disease  or  health-related 
condition  (e.g.,  disease-indicating 
electrocardiogram  tracings,  pictures  of  organs 
that  suggest  prevention  or  treatment  of  a 
disease  state,  the  prescription  symbol,  or  any 
reference  to  prescription  use).  Implied  health 
claims  include  those  statements,  symbols, 
vignettes,  or  other  forms  of  communication 
that  suggest,  within  the  context  in  which 
they  are  presented,  that  a  relationship  exists 
between  the  presence  or  level  of  a  substance 
in  the  food  and  a  disease  or  health-related 
condition. 

As  stated  in  response  to  conunent  51 
of  section  II. I  of  this  document,  FDA 
does  not  believe  that  §§  101.14(a)(1)  and 
101.93(g)  are  inconsistent.  As  a  result  of 
the  special  regime  for  dietary 
supplements  under  DSHEA,  there  may 
be  some  differences  in  the  treatment  of 
dietary  supplements  and  conventional 
foods  under  §  101.14(a)(1). 
3.  Relationship  Between  Structure/ 
Fimction  Claims  and  Health  Claims 
(99.)  One  comment  stated  that  the 
proposed  rule  "improperly 
distinguishes  between  other  health- 


related  claims  and  structure/function 
claims."  Relying  in  part  on  the 
introduction  to  section  403(r)(6)  of  the 
act  ("For  piuposes  of  paragraph  (r)(l)(B) 
*  *  *"),  the  comment  asserted  that 
structiu'e/function  claims  are  a  subset  of 
the  claims  authorized  by  section 
403(r)(l)(B)  of  the  act  (health  claims). 
Consequently,  because  claims  imder 
section  403(r){l)(B)  of  the  act  may 
characterize  the  relationship  of  a 
nutrient  to  a  disease,  the  comment 
stated  that  FDA  carmot  preclude 
structure/function  claims  from  making 
cmy  contextual  references  to  diseases. 

FDA  disagrees  with  this  comment. 
Structure/function  claims  are  not  a 
subset  of  health  claims  because,  clearly, 
there  are  claims  about  the  effect  of  a 
product  on  the  structure  or  function  of 
the  body  that  are  not  also  health  claims. 
To  be  a  health  claim,  a  claim  must  refer 
to  the  relationship  between  a  food 
substance  and  a  disease  or  health- 
related  condition.  FDA  interprets 
"health-related  condition"  to  mean  a 
state  of  health  leading  to  disease.  Claims 
such  as  "calcixun  builds  strong  bones" 
are  not  health  claims  because  they  do 
not  refer  explicitly  or  implicitly  to  any 
disease  or  health-related  condition. 
Therefore,  the  comment  is  based  on  an 
invalid  premise. 

(100.)  One  comment  requested  that 
FDA  revise  §  101.93(f)  to  state  that  the 
requirements  of  section  403(r)(6)  of  the 
act,  e.g.,  use  of  the  disclaimer  and 
substantiation,  apply  only  to  structure/ 
function  claims  that  fall  within  the 
definition  of  a  "health  claim"  in 
§  101.14(a)(1)  and  (a)(5).  According  to 
this  comment,  the  introduction  to 
section  403(r)(6)  of  the  act  ("For 
piu-poses  of  paragraph  (r)(l)(B)  *  *  *") 
establishes  that  structure/function 
claims  that  do  not  fall  within  the 
definition  of  health  claims  are  not 
subject  to  section  403(r)(6),  and  may  be 
made  without  complying  with  any  of  its 
requirements. 

FDA  does  not  agree  and,  in  fact, 
believes  that  the  opposite  is  true.  As 
explained  elsewhere  in  this  document 
and  in  the  proposed  rule,  structure/ 
function  claims  that  fall  within  the 
definition  of  health  claims,  or  that 
otherwise  constitute  disease  claims,  do 
not  fall  writhin  the  scope  of  claims 
authorized  under  section  403(r)(6)  of  the 
act,  but  other  structure/function  claims 
do  fall  within  the  scope  of  section 
403(r)(6)  and  are  subject  to  its 
requirements.  Adopting  the 
interpretation  advocated  by  the 
comment  would  bring  about  illogical 
results  for  dietary  supplement  labeling 
claims  in  two  ways.  First,  structiu-e/ 
function  claims  that  are  also  health 
claims  would  not  be  subject  to  the 


health  claims  prior  authorization 
requirements,  but  instead  could  be 
made  simply  by  meeting  the 
requirements  of  section  403(r)(6)  of  the 
act  and  FDA's  implementing  * 

regulations.  The  language  in  section 
403(r)(6)  of  the  act  excluding  claims  to 
affect  disease  fi-om  the  coverage  of  that 
section  demonstrates  that  Congress 
made  a  public  health  judgment  that 
claims  promoting  dietary  supplements 
for  disease  uses  should  continue  to 
require  premarket  authorization.  It 
would  not  make  sense  for  Congress  to 
exclude  labeling  claims  pertaining  to 
disease  uses  in  one  part  of  section 
403(r)(6)  of  the  act,  while  permitting 
such  claims  in  another  paragraph  of  the 
same  section.  Moreover,  the 
interpretation  advocated  by  the 
comment  would  lead  to  confusing  arid 
contradictory  labefing.  A  dietary 
supplement  that  bears  a  health  claim — 
a  claim  that,  by  definition,  is  a  claim 
that  a  substance  in  the  supplement  in 
some  way  has  an  effect  on  a  disease — 
would  also  have  to  bear  a  contradictory 
disclaimer  that  it  is  not  intended  to 
treat,  mitigate,  or  prevent  any  disease.    - 
Second,  structure/function  claims  that 
are  not  also  health  claims  would  not  be 
authorized  under  section  403(r)(6)  of  the 
act  at  all.  In  fact,  a  structure/ function 
claim  on  a  dietary  supplement  would 
subject  it  to  drug  regulation  because,  as 
explained  in  the  response  to  conunent  1 
in  section  II.A  of  this  document,  section 
403(r)(6)  of  the  act  is  the  only  provision 
that  authorizes  the  use  of  structure/ 
function  claims  on  dietary  supplements. 

The  introductory  language  in  section 
403{r)(6)  ("For  purposes  of  [section 
403l(r)(l)(B)  *  *  *")  does  not  support 
the  interpretation  advocated  in  the 
comment.  If  Congress  had  wanted  to 
subject  only  stnictiue/function  claims 
that  are  also  health  claims  to  section 
403(r)(6)  of  the  act,  it  could  have  done 
so  much  more  directly  by  using 
language  such  as  "A  statement  for  a 
dietary  supplement  may  be  made  if  *  * 
*  and  the  statement  is  a  statement  of  the 
type  governed  by  paragraph  (rj(l)(B)." 
The  ambiguity  of  the  "For  purposes  of 
(r)(l)(B)' language  is  well  demonstrated 
by  the  diametrically  opposed 
interpretations  adopted  by  this 
comment  and  the  preceding  comment. 
FDA  interprets  this  language  as  a 
caution  that  the  category  of  claims 
covered  by  section  403(r)(6)  of  the  act  is 
not  to  be  interpreted  as  coextensive  with 
health  claims,  the  category  covered  by 
section  403(r)(l)(B)  of  the  act.  Congress 
may  have  been  concerned  that  the 
health  claims  category  would  swallow 
the  category  of  claims  under  section 
403(r)(6)  of  the  act  because  all  claims 
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dietary  ingredient"  (section  403(r)(6)(A) 
of  the  act).  FDA  did  not  consider 
whether  statements  were  authorized 
under  this  provision  in  developing  the 
proposed  rule  because  the  purpose  of 
the  rule  was  to  implement  the  structure/ 
function  provisions  of  section 
403(r)(6)(A)  of  the  act.  not  other 
provisions.  However,  consideration  of 
this  provision  as  applied  to  normal  body 
functions  would  not  have  led  to  a 
different  result.  The  criteria  in  the  rule 
were  developed  to  identify  claims  that 
refer  directly  or  indirectly  to  an  effect 
on  disease  and  do  not  encompass  claims 
that  refer  only  to  general  well-being. 
Claims  relating  to  normal  body 
functions  are  authorized  under  the  rule. 

The  comment's  argument  about  the 
use  of  FDA's  actions  on  notiBcations  of 
claims  under  section  403(r)(6)  of  the  act 
to  justify  the  rule  is  addressed  in 
comment  4  of  section  II.A  of  this 
document. 

(103.)  One  comment  claimed  that  the 
proposal  does  not  require  FDA  to  show 
any  evidence  of  a  manufacturer's  intent 
to  find  that  a  dietary  supplement  claim 
constitutes  an  illegal  drug  claim.  The 
comment  argued  that  proposed 
§101.93(g)(2)(ii).  (g)(2)(iii),  (g)(2)(viii), 
and  (g)(2)(x)  run  afoul  of  the  recent 
appellate  decision  in  Brown  &■ 
Williamson  Tobacco  Corp.  v.  FDA,  153 
F.3d  155  (4th  Cir.  1998),  contending  that 
"a  product  is  not  a  drug  merely  because 
a  consumer  uses  it  as  one"  and  that 
"there  must  be  proof  as  to  the 
manufacturer's  intent."  The  comment 
also  cited  National  Nutritional  Foods 
Ass'n  V.  Mathews,  557  F.2d  325  (2d  Cir. 
1977),  to  support  its  position  that  a 
manufacturer's  intent,  as  determined 
from  labeling  or  advertising,  is  the 
primary  factor  in  determining  whether  a 
product  is  intended  to  treat  a  disease. 

Although  FDA  disagrees  with  the 
Brown  &■  Williamson  decision  and  is 
awaiting  the  outcome  of  Supreme  Court 
review,  this  rule  does  not  depend  on  the 
resolution  of  the  legal  issues  in  that 
case.  The  focus  of  the  rule  is  on  express 
and  implied  claims  made  by  the  vendor 
in  labeling.  None  of  the  provisions  of 
the  rule,  including  those  mentioned  in 
the  comment,  rely  on  consumer  use  as 
a  standard  for  determining  whether  the 
product  is  intended  to  treat  or  prevent 
disease. 

The  rule  is  consistent  with  the 
decision  in  National  Nutritional  Foods 
Ass'n  V.  Mathews,  in  which  the  court 
said,  "FDA  is  not  bound  by  the 
manufacturer's  subjective  claims  of 
intent  but  can  find  actual  therapeutic 
intent  on  the  basis  of  objective  evidence. 
Such  intent  also  may  be  derived  or 
inferred  from  labeling,  promotional 
material,  advertising,  and  'any  other 


relevant  source'"  (557  F.2d  at  334 
(citations  omitted)).  See  also  §  201.128 
(listing  evidence  FDA  will  consider  in 
determining  the  intended  use  of  a  drug). 

(104.)  One  comment  said  that  the 
proposal  must  be  withdrawn  because, 
contrary  to  section  403(r)(6)  of  the  act, 
it  gives  manufacturers  the  burden  to 
prove  that  a  claim  is  not  a  drug  claim 
when,  in  fact,  FDA  has  the  burden,  by 
a  preponderance  of  relevant  evidence,  to 
establish  that  a  dietary  supplement  is 
misbranded  The  comment  cited  two 
court  opinions.  United  States  v.  29 
Cartons  *  *  *  an  Article  of  Food 
(Oakmont),  987  F.2d  33  (1st  Cir.  1993) 
and  United  States  v.  An  Article  of  Food 
*  *  *  Viponte  Ltd.  Black  Currant  Oil,  984 
F.2d  814  (7th  Cir.  1993),  for  the 
proposition  that,  before  DSHEA  was 
enacted,  courts  had  invalidated  an  FDA 
enforcement  theory  that  shifted  the 
burden  of  proof  to  manufacturers. 

FDA  disagrees  with  this  comment. 
Although  the  comment  is  correct  that 
FDA  has  the  burden  of  proving  that  a 
dietary  supplement — or,  in  fact,  any 
food — is  misbranded,  the  rule  does  not 
give  manufacturers  the  burden  of 
proving  that  a  claim  is  not  a  drug  claim. 
The  rule  does  not  shift  the  burden  of 
proof  in  an  enforcement  action  but 
rather  sets  forth  criteria  for  what  claims 
are  disease  claims  that  may  subject  a 
product  marketed  as  a  dietary 
supplement  to  regulation  as  a  drug. 

The  two  cases  cited  in  the  comment 
are  inapposite.  They  concern  FDA's 
efforts  to  regulate  certain  dietary 
ingredients  as  food  additives  and  do  not 
have  any  relevance  to  claims  issues. 

(105.)  One  comment  said  that  the 
proposed  rule  is  inconsistent  with  the 
act  and  congressional  intent,  arguing 
that,  by  enacting  DSHEA,  Congress  had 
taken  steps  to  reverse  FDA's  "overly 
restrictive"  approach  towards  claims 
and  had  commanded  the  agency  to 
expand,  rather  than  restrict,  the  amount 
of  health  information  permitted  on 
dietary  supplement  labels  and  labeling. 
According  to  the  comment,  the  proposal 
"directly  and  substantially  violates  the 
overall  statutory  scheme  and  the 
expressed  legislative  intent"  and  FDA 
"has  no  authority  to  proceed  with  the 
rulemaking  without  a  grant  of  authority 
from  Congress  in  light  of  the  Act's 
language  and  Congressional  intent." 

Tne  agency  disagrees  with  this 
comment  and  believes  that  the  rule  is 
consistent  with  the  act  and 
congressional  intent.  Although 
Congress,  in  enacting  DSHEA,  did 
expand  the  scope  of  information  in 
dietary  supplement  labeling  by 
providing  for  claims  to  affect  the 
structure  or  function  of  the  body  and  the 
other  types  of  claims  authorized  by 


Federal  Register / Vol.  65,  No.  4 /Thursday,  January  6,  2000 /Rules  and  Regulations 1037 


section  403{r)(6)  of  the  act,  Congress 
also  explicitly  limited  statements  under 
section  403{r)(6)  to  those  that  do  not 
claim  to  "diagnose,  mitigate,  treat,  cure, 
or  prevent  a  specific  disease  or  class  of 
diseases."  This  rule  does  not  create  new 
restrictions  but  merely  implements  the 
provisions  of  section  403(r)(6)  of  the  act. 
FDA  has  authority  to  issue 
implementing  regulations  under  section 
701(a)  of  the  act,  which  authorizes  the 
agency  to  issue  regulations  for  the 
efficient  enforcement  of  the  act. 

(106.)  One  comment  declared  that 
FDA  has  no  legal  basis  to  include  a 
broad  variety  of  implied  claims. 

FDA  disagrees  with  this  comment. 
The  agency  has  regulated  implied 
claims  in  labeling  for  many  years,  in 
many  contexts.  (See,  e.g.,  21  CFR 
104.5(b)  and  (d)  (prohibiting  certain 
implied  claims  relating  to  compliance 
with  nutritional  quality  guidelines);  21 
CFR  101.13(a)  (classifying  implied 
claims  to  characterize  the  level  of  a 
nutrient  in  food  as  nutrient  content 
claims  subject  to  the  same  requirements 
as  express  claims);  21  CFR  101.95 
(prescribing  conditions  under  which 
implied  claims  of  freshness  mav  be 
made  for  foods);  21  CFR  201.10(c)(3) 
(prohibiting  use  in  ingredient  statement 
of  fanciful  drug  or  ingredient  names  that 
falsely  imply  that  the  drug  or  ingredient 
has  some  unique  effectiveness  or 
composition);  21  CFR  201.302(c) 
(prohibiting  implied  claims  that  drugs 
for  internal  use  that  contain  mineral  oil 
are  for  administration  to  infants).  The 
agency  has  also  regulated  implied 
claims  in  prescription  drug  advertising. 
(See,  e.g.,  §  202.1(a)(3)  (21  CFR 
202.1(a)(3))  (prohibiting  use  in 
advertising  of  fanciful  product  or 
ingredient  names  that  falsely  imply  that 
the  drug  or  ingredient  has  some  unique 
effectiveness  or  composition); 
§  202.1(e)(6)(v)  (prohibiting  implied 
claims  that  a  study  represents  more 
widespread  experience  with  the  drug 
than  it  actually  does).)  More 
specifically,  the  agency  has  repeatedly 
taken  the  position  that  implied  disease 
claims  in  labeling  subject  a  product  to 
regulation  as  a  drug.  In  the  animal  drug 
context,  §  500.52  (21  CFR  500.52) 
provides  that  the  use  of  certain  terms  in 
the  labeling  of  products  intended  for  use 
in  or  on  animals  implies  that  the 
product  is  capable  of  a  therapeutic  effect 
and  causes  the  product  to  be  a  drug 
within  the  meaning  of  section  201(g)  of 
the  act.  In  the  human  drug  context. 
§  201.56(c)  (21  CFR  201.56(c))  prohibits 
"implied  claims  or  suggestions  of  drug 
use"  in  prescription  drug  labeling 
unless  the  product  has  been  shown  to  be 
safe  and  effective  for  the  implied  or 
suggested  use.  (See  also  §  310.530  (21 


CFR  310.530)  (use  of  the  word 
"hormone"  in  labeling  is  an  implied 
drug  claim).)  Moreover,  courts  have 
upheld  FDA's  authority  to  regulate 
implied  drug  claims.  (See,  e.g..  United 
States  V.  Storage  Spaces  Designated 
Nos.  "8"  and  "49",  777  F.2d  1363,  1366 
&  n.  5  (9th  Cir.  1985),  cert,  denied,  479 
U.S.  1086  (1987);  Pasadena  Research 
Labs.,  Inc.  v.  United  States,  169  F.2d 
375,  383  (9th  Cir.),  cert,  denied,  335 
U.S.  853  (1948);  United  States  v.  Six 
Dozen  Bottles  *  *  *  "Dr.  Peter's  Kuriko", 
158  F.2d  667,  669  (7th  Cir.  1947); 
United  States  v.  John  J.  Fulton  Co.,  33 
F.2d  506,  507  (9th  Cir.  1929);  Bradley  \. 
United  States,  264  F.  79,  81-82  (5th  Cir. 
1920);  United  States  v.  Kasz  Enterprises, 
Inc.,  855  F.  Supp.  534,  539.  543-44 
(D.R.I.  1994),  modified  on  other 
grounds,  862  F.  Supp.  717  (D.R.I.1994); 
United  States  v.  43  1/2  Gross  Rubber 
Prophylactics,  65  F.  Supp.  534.  535  (D. 
Miim.  1946).  affd  sub  nom.  Gellman  v. 
United  States.  159  F.2d  881  (8th  Cir. 
1947).) 

(107.)  Many  comments  argued  that  the 
proposed  rule  ignored  the  Supreme 
Court  decision  in  Daubert  v.  Merrell 
Dow  Pharmaceuticals,  Inc.,  509  U.S.  579 
(1993). 

FDA  disagrees  with  these  comments. 
The  comments  did  not  explain  how  the 
rule  was  contrary  to  or  even  affected  by 
the  decision.  Daubert  involved  the 
admissibility  of  scientific  evidence  in  a 
judicial  proceeding  under  the  Federal 
Rules  of  Evidence.  This  rulemaking 
does  not  present  issues  regarding  the 
admissibility  of  evidence  in  any 
proceeding,  judicial  or  administrative, 
nor  does  it  address  expert  testimony 
(which  was  at  issue  in  Daubert).  Thus, 
FDA  does  not  agree  that  the  rule 
"ignores"  or  is  contrary  to  the  Daubert 
decision. 

C.  Constitutional  Issues 

1.  First  Amendment 

(108.)  Several  comments  focused  on 
the  First  Amendment.  One  comment 
argued  that  the  rule  violates  the  First 
Amendment  because  it  is  more 
restrictive  than  is  necessary  to  advance 
FDA's  interests.  The  comment  conceded 
that  the  government  may  regulate  or 
prohibit  commercial  speech  if  the 
speech  is  inherently  false,  deceptive,  or 
misleading,  but  argued  that  the 
government  can  only  restrict 
commercial-speech  that  is  not  false, 
deceptive,  or  misleading  if  the 
government  shows  that  the  restriction 
directly  and  materially  advances  a 
substantial  state  interest  in  a  manner 
that  is  no  more  extensive  than  necessary 
to  ser\'e  that  interest  (citing  Ibanez  v. 
Florida  Dept.  Of  Bus.  &■  Profl 
Regulation,  512  U.S.  136,  142  (1994); 


Central  Hudson  Gas  &■  Elec.  Corp.  v. 
Pub.  Serv.  Comm'n,  447  U.S.  557,  566 
(1980)).  The  comment  argued  that  not 
all  structure/function  claims  prohibited 
under  the  proposed  rule  are  inherently 
false  or  misleading  and  that  if  FDA  does 
not  revievr  the  evidence  for  a  claim,  the 
claim  does  not  become  false  or 
misleading.  Although  the  comment 
admitted  that  FDA  has  a  substantial 
interest  in  regulating  the  safety,  efficacy, 
and  labeling  of  dietary  supplements  in 
order  to  protect  the  public  health,  the 
comment  claimed  that  the  regulation 
was  more  extensive  than  necessary.  The 
comment  argued  that  a  disclaimer  is 
"the  constitutionally  mandated  method 
of  regulating  commercial  speech." 

Otner  comments  said  the  proposed 
rule  violates  the  First  Amendment 
because,  using  the  analysis  in  Central 
Hudson  Gas  &■  Electric  Corp.  v.  Public 
Service  Commission,  447  U.S.  557 
(1980),  it  is  not  narrowly  tailored  to 
meet  FDA's  interests  and  does  not 
directly  and  materially  advance  the 
agency's  interests.  In  general,  these 
comments  offered  various  reasons  why 
the  proposed  rule  did  not  survive 
scrutiny  under  Central  Hudson.  For 
example,  under  Central  Hudson,  the 
government  may  regulate  commercial 
speech  that  concerns  unlawful  activity 
or  is  misleading  if,  among  other  things, 
the  government  asserts  a  substantial 
interest  in  support  of  its  regulation.  In 
brief,  the  comments  said  FDA  failed  to 
assert  a  substantial  interest  or  construed 
the  government's  interest  to  be 
Congress'  interest  in  increasing  the 
amount  of  information  to  consumers. 
Others  said  that,  contrary  to  Central 
Hudson,  the  proposed  rule  was  not 
narrowly  tailored  and  suppressed  more 
speech  dian  necessary  to  protect  a 
possible  government  interest  in 
protecting  consumers  from  fraud  and 
protecting  public  health  and  either 
suggested  alternatives  or  said  FDA 
should  consider  less  restrictive 
alternatives.  Some  comments  said  the 
proposal  also  did  not  advance  the 
asserted  government  interest  because  it 
blvured,  instead  of  clarified,  the  line 
between  drug  and  dietary  supplement 
claims. 

One  comment  also  asserted  that  there 
is  no  substantial  government  interest 
involved,  because  FDA  has  not  shown  a 
concern  for  consumer  safety  or  a  danger 
to  public  health;  according  to  this 
comment,  the  proposed  rule  was  a 
response  to  confusion  by  manufacturers 
and  consumers  about  what  claims  are 
permitted. 

Some  comments  also  argued  that  FDA 
has  not  shown  that  the  claims  are 
misleading  or  that  the  commercial 
speech  covered  by  the  proposed  rule  is 
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rendered  non-misleading  by  requiring  a 
disclaimer.  According  to  the  comment, 
the  court's  decision  also  requires  FDA  to 
further  define  the  "significant  scientific 
agreement"  stcmdard  for  authorizing 
dietary  supplement  health  claims.  "The 
comment  said  that  the  proposed  rule 
was  premature  in  light  of  the  need  to 
amend  the  health  claims  regulations  to 
conform  to  the  Pearson  decision.  The 
comment  also  argued  that,  in  light  of 
Pearson.  FDA  may  not  issue  a  final  rule 
that  prohibits  disease  claims  but  rather 
must  choose  the  less  restrictive 
alternative  of  permitting  such  claims 
provided  that  they  are  accompanied 
with  disclaimers. 

FDA  does  not  believe  that  the  rule 
violates  the  First  Amendment.  The  rule 
does  not  prohibit  any  speech;  rather,  it 
clarifies  the  circumstances  under  which 
FDA  will  consider  a  certain  type  of 
speech — labeling  claims — to  be 
evidence  of  intended  use  as  a  drug, 
absent  health  claim  authorization.  Thus, 
the  rule  does  not  regulate  speech  as 
such,  but  rather  as  evidence  of  intended 
use.  The  use  of  speech  as  evidence  of  a 
company's  intended  use  for  its  products 
is  constitutional  because  "(tjhe  First 
Amendment  *  *  *  does  not  prohibit  the 
evidentiary  use  of  speech  *  *  *  to  prove 
motive  or  intent"  {Wisconsin  v. 
Mitchell,  508  U.S.  476,  489  (1993).)  (See 
also  Village  of  Hoffman  Estates  v. 
Flipside,  455  U.S.  489,  495-96  (1982) 
(upholding  village  ordinance  treating 
the  proximity  of  drug-oriented  literatiu-e 
as  evidence  that  items  were  marketed 
for  use  with  illegal  drugs).  Because  it  is 
the  intent  and  not  the  speech  that 
triggers  a  regulatory  burden  on  the 
speaker,  there  is  no  First  Amendment 
violation.  (See  Wisconsin  v.  Mitchell, 
508  U.S.  at  489;  United  States  v.  Articles 
of  Drug  *  *  *  B-Complex  Cholinos 
Capsules,  362  F.2d  923,  927  (3d  Cir. 
1966)  (no  impingement  on  fi-ee  speech 
for  FDA  to  use  statements  made  by  a 
lecturer  employed  by  a  manufacturer  as 
evidence  of  the  manufacturer's  intent 
that  its  products  be  used  for  therapeutic 
purposes).) 

Even  if  the  rule  were  viewed  as  a 
direct  restriction  on  speech,  it  would 
not  violate  the  First  Amendment.  The 
marketing  in  interstate  commerce  of  a 
drug  that  has  not  been  determined  by 
FDA  to  be  safe  and  effective  is  illegal 
(see  section  301(a)  and  (d)  of  the  act  (21 
U.S.C.  331(a)  and  (d))  and  505  of  the  act. 
Thus,  labeling  claims  that  promote  a 
dietary  supplement  for  disease  uses 
promote  the  product  for  use  as  an 
unapproved  new  drug,  which  is  illegal. 
Speech  promoting  an  illegal  activity 
may  be  restricted  without  violating  the 
First  Amendment  [Central  Hudson,  447 
U.S.  at  563-564).  In  Pittsburgh  Press  Co. 


V.  Pittsburgh  Comm  'n  on  Human 
Relations,  413  U.S.  376  (1973),  the 
Supreme  Court  held  that  an 
advertisement  could  be  prohibited 
where  it  indicated  that  the  advertiser 
was  likely  to  have  an  illegal  intent  while 
engaging  in  the  proposed  transaction 
(id.  at  389).  There,  as  here,  "the 
restriction  *  *  *  is  incidental  to  a  valid 
limitation  on  economic  activity"  (id.). 

Nor  does  the  rule  create  an 
unconstitutional  prior  restraint.  FDA 
does  not  believe  that  the  regulations  in 
§  101.93(f)  and  (g)  are  properly  analyzed 
as  a  prior  restraint  at  all.  As  explained 
previously,  the  regulations  do  not 
restrict  speech  but  rather  treat  it  as 
evidence  of  a  product's  intended  use. 
Using  speech  to  infer  intent  does  not 
violate  the  First  Amendment  [Wisconsin 
V.  Mitchell,  508  U.S.  476,  489  (1993)). 
Thus,  the  regulations  do  not  prevent 
speech  from  happening,  but,  as 
evidence  of  intended  use,  they 
determine  the  consequences  that  result 
from  certain  types  of  speech.  (See 
Village  of  Hoffman  Estates  v.  Flipside, 
455  U.S.  at  495-96  (rejecting  head 
shop's  "exorbitant"  claim  that  village 
ordinance  treating  the  proximity  of 
drug-oriented  literature  as  evidence  of 
intended  use  was  a  prior  restraint).) 

Although  the  regulations  cannot 
themselves  be  considered  as  a  direct 
prior  restraint,  it  is  true  that  claims 
classified  as  disease  claims  under  the 
regulations  are  subject  to  prior 
authorization  requirements  that  could 
be  considered  prior  restraints — namely, 
the  prior  authorization  requirement  for 
dietary  supplement  health  claims  and 
the  new  drug  approval  requirements 
that  are  triggered  in  the  absence  of 
health  claim  authorization.  In  both 
cases,  a  disease  claim  cannot  be  made 
until  FDA  has  evaluated  the  safety  of 
the  product  and  the  evidence 
supporting  the  claim.  However,  labeling 
claims  are  commercial  speech,  and  the 
Supreme  Court  has  indicated  that  the 
prior  restraint  doctrine  may  not  apply  to 
commercial  speech.  (See  Central 
Hudson,  447  U.S.  at  571  n.l3 
("(Cjommercial  speech  is  such  a  sturdy 
brand  of  expression  that  traditional 
prior  restraint  doctrine  may  not  apply  to 
it.";  Virginia  State  Bd.  of  Pharmacy  v. 
Va.  Citizens  Consumer  Council,  425 
U.S.  748,  771-72  n.24  (1976)  (greater 
objectivity  and  hardiness  of  commercial 
speech  may  make  prior  restraint 
doctrine  inapplicable).  Commercial 
speech  is  "sturdy"  because  of  its  profit 
motive.  "(Sjince  advertising  is  the  sine 
qua  non  of  commercial  profits,  there  is 
little  likelihood  of  its  being  chilled  by 
proper  regulation  and  forgone  entirely" 
(Virginia  State  Bd.  of  Pharmacy,  425 
U.S.  at  771-72  n.24).  The  same  is  true 
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of  labeling.  The  Supreme  Court  has 
expressed  approval  of  prior  review 
requirements  in  commercial  speech 
cases.  (See  Shapero  v.  Kentucky  Bar 
Ass'n,  486  U.S.  466,  476  (1988)  (lawyer 
may  be  required  to  file  solicitation  letter 
witii  State  in  advance,  to  give  it  "ample 
opportunity  to  supervise  mailings  and 
penalize  actual  abuses") ;Cenfray 
Hudson,  447  U.S.  at  571  n.l3  (State  may 
require  "a  system  of  previewing 
advertising  campaigns").) 

If  the  prior  authorization  requirement 
for  dietary  supplement  health  claims 
and  the  approval  requirement  for  new 
drugs  were  to  be  considered  prior 
restraints,  they  would  be  constitutional 
prior  restraints.  The  only  court  of 
appeals  to  address  the  issue  in  the 
health  claims  context  ruled  that  the 
health  claims  authorization  process  is 
not  an  unconstitutional  prior  restraint. 
In  a  recent  case  challenging  the  NLEA 
and  FDA's  health  claim  regulations  for 
dietary  supplements,  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  held  that 
the  prior  restraint  doctrine  did  apply, 
but  it  went  on  to  uphold  the  statute  and 
regulations  based  on  consideration  of 
the  Central  Hudson  factors.  Nutritional 
Health  Alliance  v.  Shalala,  144  F.3d 
220,  227-28  (2d  Cir.),  cert,  denied,  119 
S.  Ct.  589  (1998).  In  Nutritional  Health 
Alliance,  the  Second  Circuit  held  that 
the  health  claims  authorization  process 
is  "sufficiently  narrowly  tailored"  and 
has  adequate  procedural  safeguards — 
including  a  deadline  for  final  agency 
action,  a  decision  making  standard  to 
constrain  the  agency's  discretion,  and 
provision  for  development  of  a  record 
for  judicial  review — to  render  it 
constitutionally  valid  (144  F.3d  at  228; 
see  §  101.70  (procedures  for  petitioning 
for  a  health  claim)).  In  upholding  the 
regulatory  scheme,  the  court  also 
stressed  that  matters  of  public  health 
and  safety  were  involved  (144  F.3d  at 
228).  The  same  considerations  that  the 
court  in  Nutritional  Health  Alliance 
relied  on  also  operate  in  the  new  drug 
approval  context:  Matters  of  public 
health  and  safety  are  involved,  and  the 
act  and  implementing  regulations 
provide  many  procedural  safeguards, 
including  a  deadline,  a  decision  making 
<  standard,  and  the  development  of  an 
record  for  judicial  review  (see  section 
505(c)(1).  (d),  and  (h)  of  the  act  and;  21 
CFR  314.200.)  Moreover,  as  far  as  FDA 
is  aware,  the  constitutionality  of  the 
new  drug  approval  process  has  never 
been  challenged  on  First  Amendment 
grounds.  Therefore,  FDA  does  not 
believe  that  the  prior  restraint  argument 
in  the  comments  has  merit. 

Many  of  the  comments  assumed  that 
the  test  for  restrictions  on  commercial 
speech  set  forth  by  the  Supreme  Coiut 


in  Central  Hudson  applies.  FDA 
believes  that  it  is  not  necessary  to  reach 
the  Central  Hudson  test  because  the  rule 
is  constitutional  under  Wisconsin  v. 
Mitchell,  Pittsburgh  Press,  and  Village  of 
Hoffman  Estates;  however,  the  rule  also 
easily  passes  muster  under  the  four-part 
test  in  Central  Hudson.  Under  that  test, 
the  first  question  is  whether  the 
commercial  speech  at  issue  is  false, 
misleading,  or  concerns  unlawful 
activity,  because  such  speech  is  beyond 
the  First  Amendment's  protection  and 
may  be  prohibited.  If  the  speech  is 
truthful,  non-misleading,  and  concerns 
lawful  activity,  the  government  may 
nonetheless  regulate  it  if  the 
government  interest  asserted  to  justify 
the  regulation  is  substantial;  the 
regulation  directly  advances  the 
asserted  governmental  interest;  and  the 
regulation  is  no  more  extensive  than 
necessary  to  serve  the  government 
interest  [Central  Hudson,  447  U.S.  at 
566).  The  Supreme  Court  has  explained 
that  the  last  element  of  the  test  is  not  a 
"least  restrictive  means"  requirement, 
but  rather  requires  narrow  tailoring — "a 
fit  that  is  not  necessarily  perfect,  but 
reasonable"  between  means  and  ends 
[Board  of  Trustees  of  the  State  Univ.  of 
NY.  v.Fox,  109  S.  Ct.  3028,  3032-35 
(1989)).  In  subsequent  decisions,  the 
Court  has  also  clarified  that 
"misleading"  in  the  first  element  of  the 
test  refers  to  speech  that  is  inherently  or 
actually  misleading.  Thus,  if  the  speech 
to  be  regulated  is  not  inherently  or 
actually  misleading,  the  remainder  of 
the  test  applies.  (See  In  re  R.M.J. ,  455 
U.S.  191,  203  (1982).) 

As  previously  discussed,  FDA 
believes  that  claims  for  disease  uses  that 
have  not  been  found  to  be  safe  and 
effective  are  speech  related  to  an 
unlawful  activity,  and  therefore  there  is 
no  need  to  reach  the  remaining  elements 
of  the  Central  Hudson  test.  The  agency 
also  considers  such  claims  inherently 
misleading  because,  when  accompanied 
by  a  disclaimer  that  directly  contradicts 
the  claim  by  stating  that  the  product  is 
not  intended  to  have  an  effect  on 
disease,  they  are  inherently  likely  to 
confuse  consumers  rather  than  provide 
them  with  useable  information.  Speech 
that  is  "more  likely  to  deceive  the 
public  than  to  inform  it"  is  not 
protected  by  the  First  Amendment 
[Central  Hudson,  447  U.S.  at  563).  If  not 
inherently  misleading,  claims  for 
disease  uses  that  have  not  been  found  to 
be  safe  and  effective  are  at  least 
potentially  misleading  because  of  the 
confusion  caused  by  the  disclaimer. 
Such  claims  also  may  lead  consumers  to 
believe  that  the  product  has  benefits  in 


treating  or  preventing  disease,  even  if 
that  is  not  the  case. 

Even  if  the  remaining  elements  of  the 
Central  Hudson  test  are  reached,  the 
rule  and  the  statutory  provisions  that  it 
implements  are  constitutional.  As 
previously  noted,  this  rule  restricts  no 
speech  directly.  Rather,  it  determines 
what  types  of  speech  in  dietary 
supplement  labeling  will  trigger  other 
statutory  provisions  and  regulations  that 
may  be  considered  restrictions  on 
speech.  To  the  extent  that  this  rule,  the 
statute,  and  the  drug  and  health  claim 
regulations  restrict  speech  by  requiring 
either  health  claim  authorization  or  new 
drug  approval  before  a  business  may 
make  a  disease  claim  for  a  dietary 
supplement,  that  restriction  directly 
advances  the  substantial  government 
interest  in  protecting  and  promoting  the 
public  health  by  helping  tcr  ensure  that 
products  intended  to  have  an  effect  on 
a  disease  are  safe  and  effective  for  that 
intended  use.  That  interest  is  an  interest 
both  in  preventing  direct  harm  from 
such  products — i.e.,  protecting  the 
public  from  adverse  events  that  such 
products  might  cause — and  in 
preventing  the  indirect  harm  to  health 
that  is  caused  when  an  ill  person 
foregoes  medical  care  in  favor  of 
ineffective  self-treatment. 

Requiring  prior  FDA  review  and 
authorization  of  disease  claims  ensures 
that  such  claims  will  be  evaluated  by  a 
public  health  agency  that  has  scientific 
and  medical  expertise  so  that  only 
products  that  are  safe  and  effective  will 
be  permitted  to  be  sold  for  therapeutic 
purposes.  As  a  government  agency  with 
no  financial  stake  in  either  permitting  or 
denying  claims,  FDA  is  in  a  position  to 
evaluate  the  strength  of  the  safety  and 
efficacy  evidence  objectively. 

The  rule  and  the  other  components  of 
the  regulatory  framework  for  drugs  and 
health  claims  also  advance  the  related 
substantial  government  interest  in 
protecting  consumers  from  fraud.  If 
products  are  marketed  for  disease  uses 
only  after  they  have  been  demonstrated 
to  be  safe  and  effective  for  such  uses, 
consumers  will  not  suffer  economic 
harm  from  spending  money  on 
worthless  remedies. 

Moreover,  the  rule  is  not  more 
extensive  than  necessary.  The  agency 
does  not  believe  that  the  alternatives 
mentioned  in  the  comments,  or  any 
other  alternative,  would  adequately 
further  its  substantial  interest  in 
protecting  and  promoting  public  health 
by  ensuring  the  safety  and  efficacy  of 
products  intended  to  have  an  effect  on 
disease.  For  example,  allowing" implicit 
disease  claims,  but  not  explicit  ones, 
would  merely  allow  companies  to  do 
indirectly  what  they  cannot  do 
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2d  at  73.)  (Subsequent  to  the  1998 
decision  cited  by  the  comments,  the 
court  rendered  another  decision  adverse 
to  FDA  ( Washington  Legal  Foundation 
V.  Henney,  1999  WL  557679  (D.D.C.  July 
28,  1999)).  That  decision  concerned  the 
constitutionality  of  certain  provisions  of 
the  FDA  Modernization  Act  of  1997 
involving  the  same  subject  matter  as  the 
guidance  documents,  and  the  coiul's 
First  Amendment  rationale  was  sirnilar 
to  its  rationale  in  the  1998  decision 
pertaining  to  the  guidance  documents.) 

FDA  disagrees  with  the  district  court 
decision  in  Washington  Legal 
Foundation  and  has  appealed.  In  any 
event,  however,  the  outcome  in 
Washington  Legal  Foundation  does  not 
determine  the  outcome  here  for  several 
reasons.  First,  in  Washington  Legal 
Foundation  the  court  found  a  less 
restrictive  alternative  that  it  concluded 
would  more  precisely  address  the 
government's  regulatory  concerns: 
Requiring  manufacturers  who 
disseminate  information  about  off-label 
uses  to  physicians  through  scientific 
reprints  or  educational  symposia  to 
disclose:  (1)  Their  interest  in  drugs  or 
devices  that  are  the  subject  of  such 
activities,  and  (2)  the  fact  that  the  use 
discussed  has  not  been  approved  by 
FDA.  Here,  as  explained  previously, 
there  are  no  less  restrictive  alternatives 
to  this  rule  that  would  further  the 
government's  substantial  public  health 
interest.  Second,  in  Washington  Legal 
Foundation  physicians  were  the 
intended  audience  of  the  commercial 
speech  at  issue.  In  contrast,  consumers 
are  the  primary  audience  for  dietary 
supplement  labeling.  Although  the 
marketplace  includes  consumers  of 
varying  levels  of  sophistication,  the 
average  consumer  does  not  possess  the 
medical  and  scientific  expertise 
necessary  to  evaluate  claims  about  the 
effect  of  a  product  on  disease.  (See 
American  Home  Products  Corp.  v.  FTC, 
695  F.2d  681,  698  (3d  Cir.  1983); 
Association  of  Nat'l  Advertisers,  Inc.  v. 
Lungren,  44  F.3d  726,  733-34  (9th  Cir. 
1994),  cert,  denied,  516  U.S.  812 
(1995).)  Finally,  in  Washington  Legal 
Foundation,  it  was  undisputed  that  the 
products  involved  were  drugs  (or,  in 
some  cases,  devices)  to  be  used  in 
treating  or  preventing  disease.  In  * 

contrast,  the  purpose  of  this  rule  is  to 
distinguish  between  products  that  are 
intended  to  affect  disease  and  products 
that  are  not. 

The  agency  does  not  believe  this  rule 
is  premature  in  light  of  the  need  to 
reassess  the  regulatory  regime  for  health 
claims  under  Pearson.  Since  health 
claims  and  structure/function  claims  are 
regulated  separately,  there  is  no  need  to 
wait  for  any  post-Pearson  changes  for 


health  claims  to  be  complete  before 
proceeding  with  this  rulemaking  on 
structure/function  claims.  Moreover, 
since  the  agency  has  decided  not  to 
amend  the  health  claims  regulations  as 
part  of  this  rulemaking,  there  is  no 
potential  conflict  between  the  two. 

The  First  Amendment  issues  raised  in 
comments  on  §  101.93(g)(4)(iii) 
(proposed  §  101 .93(g){2)(iv)(C)). 
concerning  citations  to  scientific 
references  in  labeling,  are  not  different 
from  those  raised  by  comments  on  the 
rule  as  a  whole  and  are  addressed  in  the 
preceding  analysis.  FDA  also  notes  that, 
as  discussed  elsewhere  in  this 
document,  §  101.93(g)(4)(iii)  has  been 
revised  to  narrow  the  circumstances 
under  which  the  agency  will  consider 
citations  to  scientific  references  in 
labeling  to  be  disease  claims. 

(109.)  Another  comment  further 
asserted  that  the  prohibition  against 
implied  disease  claims  violates  the  First 
Amendment  because  it  does  not 
advance  the  safety  of  dietary 
supplements.  The  comment 
acknowledged  that  some  dietary 
supplements  "may  present  serious 
safety  risks,"  but  said  'these  risks  will 
not  be  lessened  by  prohibiting  truthhd, 
non-misleading  structure/function 
claims  *  *  *."  The  comment  suggested 
that  other  provisions  in  DSHEA  address 
the  safety  of  dietary  supplements  and 
that  FDA  can  bring  an  enforcement 
action  if  it  has  safety  concerns. 

FDA  agrees  with  this  comment  in  part 
and  disagrees  in  part.  The  agency  agrees 
that  prohibiting  truthful,  non- 
misleading  structure/function  claims 
would  not  lessen  the  safety  risks  posed 
by  some  dietary  supplements.  The  rule 
is  aimed  at  the  safety  risks  posed  by 
unapproved  drug  claims  and 
unauthorized  health  claims  on  dietary 
supplements.  Unproven  disease  claims 
on  a  product  marketed  as  a  dietary 
supplement  may  induce  consumers  to 
treat  themselves  with  the  supplement 
instead  of  seeking  treatments  that  are 
known  to  be  effective.  Such  claims  may 
also  dissuade  consumers  from  seeing  a 
doctor.  These  are  very  real  safety  risks. 
To  the  extent  that  safety  risks  are  caused 
by  the  composition  of  a  dietary 
supplement  rather  than  by  claims  made 
for  it.  the  agency  agrees  that  other 
provisions  in  DSHEA  and  the  act  are  the 
appropriate  remedy. 
2.  Equal  Protection 

(110.)  One  comment  claimed  the  rule 
violates  the  equal  protection  clause  of 
the  Fourteenth  Amendment  because  it 
supposedly  gives  more  protection  to  the 
"labeling  rights  and  speech"  of 
pharmaceutical  manufacturers  than  to 
dietary  supplement  manufacturers. 
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First,  it  should  be  noted  that  the  equal 
protection  clause  of  the  Fourteenth 
Amendment  applies  only  to  the  States, 
not  to  the  Federal  Government. 
However,  the  due  process  clause  of  the 
Fifth  Amendment  contains  an  equal 
protection  component  that  is  equivalent 
to  the  equal  protection  clause  of  the 
Fourteenth  Amendment  (Schweikerv. 
Wilson,  450  U.S.  221,  226  &  n.  6  (1981)). 
Even  if  the  comment  is  interpreted  to 
refer  to  equal  protection  under  the  Fifth 
Amendment,  FDA  disagrees  with  it. 
First,  the  comment  does  not  explain  in 
what  manner  the  rule  gives  more 
protection  to  the  labeling  rights  and 
speech  of  pharmaceutical  manufacturers 
than  to  those  of  dietary  supplement 
manufacturers.  Second,  even  if  the  rule 
does  treat  these  two  classes  of 
manufacturers  differently,  treating 
different  regulated  groups  differently 
does  not  in  itself  violate  the  equal 
protection  clause.  Unless  a  regulatory 
classification  jeopardizes  the  exercise  of 
a  fundamental  right  or  classifies  upon 
inherently  suspect  grounds  such  as  race 
or  religion,  it  is  subject  to  the  least 
exacting  form  of  equal  protection 
review:  Whether  the  classification  it 
draws  bears  a  rational  relationship  to  a 
legitimate  govenunent  interest.  (See 
Nordlingerv.  Hahn,  505  U.S.  1, 10 
(1992).) 

This  rule  neither  jeopardizes  the 
exercise  of  a  fundamental  right  nor 
creates  a  suspect  classification.  The 
purpose  of  the  rule  is  to  clarify  the 
statutory  distinction  between  products 
that  are  intended  for  use  in  treating  or 
preventing  disease  and  products  that  are 
intended  for  use  in  affecting  the 
structure  or  function  of  the  body. 
Products  intended  to  treat  or  prevent 
disease  are  subject  to  regulation  as 
drugs,  unless  they  qualify  for  an 
authorized  health  claim.  Products 
intended  to  affect  the  structure  or 
function  of  the  body  may  be  regulated 
as  dietary  supplements,  subject  to 
certain  conditions.  Products  regulated 
as  drugs  must  meet  strict  requirements 
for  a  premarket  demonstration  of  safety 
and  efficacy  (see  sections  201  (p)  and 
505  of  the  act);  these  requirements  do 
not  apply  to  dietary  supplements.  The 
distinction  that  the  statute  and  this  rule 
draw  between  products  that  are 
intended  to  have  an  effect  on  disease 
and  those  that  are  intended  only  to 
affect  the  structiue  or  function  of  the 
body  is  clearly  rationally  related  to  the 
legitimate  goveriunent  interest  of 
ensiuing  that  products  intended  to  have 
an  effect  on  a  disease  are  safe  and 
effective  for  that  intended  use. 
3.  Takings  Under  the  Fifth  Amendment 

(111.)  Several  comments  claimed  that 
the  proposal  violates  the  Takings  Clause 


of  the  Fifth  Amendment  because  it 
would  prohibit  the  use  of  specific  terms 
that  now  appear  in  product  names, 
trademarks,  trade  names,  symbols,  and 
company  logos,  or  would  harm 
companies  that  use  such  terms  in  their 
corporate  names.  One  conunent  said 
FDA  must  provide  compensation  for 
each  taking,  but  that  the  proposal  failed 
to  do  so. 

FDA  disagrees  with  these  comments. 
The  Takings  Clause  forbids  the 
govenunent  from  taking  private 
property  for  public  use  without  just 
compensation.  However.  FDA  believes 
that  no  taking  will  occiu  as  a  result  of 
this  rule. 

The  first  issue  to  be  considered  is 
whether  the  categories  of  names,  words, 
and  symbols  identified  in  the  comments 
on  this  issue  are  property  within  the 
meaning  of  the  Takings  Clause.  The 
Constitution  itself  does  not  define  what 
qualifies  as  property.  Rather,  "existing 
rules  or  understandings  derived  from  an 
independent  source,"  such  as  State  or 
Federal  law,  define  the  interests  that 
qualify  for  protection  as  property  under 
the  Fifth  Amendment  [Lucas  v.  South 
Carolina  Coastal  Council,  505  U.S. 
1003,  1030  (1992)). 

The  categories  of  names,  words,  and 
symbols  mentioned  by  the  comments 
are  intangible  property  interests.  As 
discussed  below,  trademarks  and  trade 
names  are  property  to  the  extent  that 
they  are  associated  with  business 
goodwill.  A  trademark  is  a  word,  name, 
symbol,  device,  or  combination  thereof 
that  a  person  uses,  or  intends  to  use  and 
has  applied  to  register,  to  identify  and 
distinguish  his  or  her  goods  from  others 
on  the  market  and  to  indicate  their 
soiuce  (15  U.S.C.  1127).  A  trade  name 
is  the  name  a  person  uses  to  identify  his 
or  her  business  (15  U.S.C.  1127)  and 
may  include  corporate,  partnership,  and 
other  names.  Symbols  and  logos,  when 
used  to  identify  a  product  or  company, 
may  be  property  insofar  as  they  are 
trademarks  or  trade  names.  Likewise, 
product  names  may  be  property  if  they 
are  protected  by  a  trademark  or  trade 
name.  For  brevity,  in  the  remainder  of 
this  discussion  the  categories  of  names, 
words,  and  sjonbols  mentioned  by  the 
comments  on  the  takings  issue  will  be 
referred  to  collectively  as  "trademarks 
and  trade  names." 

Trademarks  and  trade  names  are 
property,  but  only  insofar  as  they  are 
associated  with  the  goodwill  of  an 
ongoing  business.  (See  American  Steel 
Foundries  v.  Robertson,  269  U.S.  372, 
380  (1926).)  They  have  no  intrinsic 
value.  The  purpose  of  a  trademark  or 
trade  name  is  to  prevent  confusion  with 
the  products  of  another  manufacturer. 
(See  United  Drug  Co.  v.  Theodore 


Rectanus  Co.,  248  U.S.  90.  97  (1918).) 
Trademarks  and  trade  names  are  given 
legal  protection  to  prevent  one 
manufacturer  from  passing  off  its  goods 
as  the  goods  of  another  and  thus  taking 
advantage  of  the  letter's  goodwill 
(American  Steel  Foundries,  269  U.S.  at 
380:  United  Drug,  248  U.S.  at  97). 

The  Supreme  Court  has  declined  to 
prescribe  a  "set  formula"  for  identifying 
takings  and  instead  has  characterized 
takings  analysis  as  an  "essentially  ad 
hoc,  factual"  inquiry  (Penn  Central 
Transp.  Co.  v.  City  of  New  York,  438 
U.S.  104,  124  (1978)).  Nonetheless,  the 
Court  has  identified  three  factors  for 
consideration  in  assessing  whether  a 
regulatory  taking  has  occurred:  The 
character  of  the  governmental  action; 
the  regulation's  economic  impact;  and 
the  extent  to  which  the  regulation 
interferes  with  reasonable  investment- 
backed  expectations  [Ruckelshaus  v. 
Monsanto  Co.,  467  U.S.  986,  1005 
(1984)).  The  force  of  any  one  of  these 
factors  may  be  "so  overwhelming  *  *  * 
that  it  disposes  of  the  taking  question" 
[Monsanto,  467  U.S.  at  1005).  When 
examined  in  light  of  these  three  factors, 
the  rule  does  not  effect  a  compensable 
taking  under  the  Fifth  Amendment. 

a.  The  character  of  the  government 
action.  With  respect  to  the  first  factor, 
the  character  of  the  government  action, 
coiuls  are  more  likely  to  find  a  taking 
when  the  interference  with  property  can 
be  characterized  as  a  physical  invasion 
by  government  than  when  the 
interference  is  caused  by  a  regulatory 
program  that  "adjust[sl  the  benefits  eind 
biudens  of  economic  life  to  promote  the 
common  good"  [Penn  Central,  438  U.S. 
at  124).  The  Supreme  Court  has  held 
that,  when  a  goverrunental  action  is 
taken  in  order  to  protect  the  public 
interest  in  health,  safety,  and  welfare, 
this  factor  weighs  heavily  against 
finding  a  taking.  (See  Keystone 
Bituminous  Coal  Ass' n  v.  DeBenedictis, 
480  U.S.  470,  488  (1987).)  Regulatory 
actions  taken  to  protect  the  public 
health  are  rarely,  if  ever,  held  to 
constitute  takings.  (See  Porter  v. 
DiBlasio,  93  F.3d  301,  310  (7th  Cir. 
1996)  (action  taken  to  protect  public 
health  falls  within  class  of  property 
deprivations  for  which  Fifth  ^ 

Amendment  does  not  require 
compensation);  farboe-Lackey  Feedlots, 
Inc.  V.  United  States,  7  CI.  Ct.  329  (1985) 
(seizin*  of  adulterated  meat  not  a 
taking).) 

Although  these  regulations  will 
restrict  the  use  of  certain  terms, 
including  terms  that  appear  in  some 
trademarks  and  trade  names,  this 
restriction  does  not  rise  to  the  level  of 
a  taking.  Governmental  restrictions  on 
the  uses  individuals  can  make  of  their 
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property  are  "|  iroperly  treated  as  part  of 
the  burden  of  (  ommon  citizenship" 
{Keystone.  480  U.S.  at  491  (citation 
omitted)).  These  burdens  are  "borne  to 
secure  'the  ad\i  antage  of  living  and 
doing  business  in  a  civilized 
commiuiity'"  ( Andrus  v.  Allard,  444 
U.S.  51,  67  (19  79)  (quoting 
Pennsylvania  Coal  Co.  v.  Mahon,  260 
U.S.  393.  422  ( 1922)  (Brandeis,  J., 
dissenting)).  Moreover,  these  regulations 
are  not  without  benefit  to 
manufacturers.  (See  Keystone,  480  U.S. 
at  491  ("While  each  of  us  is  burdened 
somewhat  by  s  ich  restrictions,  we,  in 
turn,  benefit  greatly  from  the  restrictions 
that  are  placedion  others.").)  The 
regidations  wil  i  help  ensure  a  level 
playing  field  ii  the  dietary  supplement 
market  because  no  manufacturer  will  be 
able  to  make  ai  implied  disease  claim 
without  prior  F  DA  review  under  the 
health  claim  or  new  drug  standard. 
Previously,  unfeviewed  implied  disease 
claims  on  dietatry  supplements 
proliferated,  in  part  because  of 
uncertainty  ab<  ut  the  line  between 
structiu'e/funct  on  claims  and  disease 
claims. 

These  regula  ions  are  rationally 
related  to,  and  substantially  advance, 
FDA's  legitima  e  interest  in  promoting 
and  protecting  iie  public  health  by 
ensuring  the  sa  fety  and  efficacy  of 
products  promi  )ted  for  use  in  treating  or 
preventing  dist  ase.  (See  Keystone,  480 
U.S.  470  at  485;  Monsanto,  467  U.S.  at 
1007.)  By  clarilying  that  such  products 
may  not  be  mai  keted  imder  the 
structure/funct  on  claim  regime,  FDA  is 
seeking  to  ensu  re  that  they  are  regulated 
through  the  dnig  approval  or  health 
claims  authorisation  process,  as 
appropriate,     i 

The  effect  of  the  regulations  caimot  be 
characterized  ak  a  taking  of  property. 
Dietary  suppleipent  companies  will  not 
be  precluded  ftpm  using  terms  that 
imply  a  disease  claim  in  their 
trademarks  and  trade  names.  If  they 
wish  to  contini  e  using  trademarks  and 
trade  names  thiit  imply  a  disease  claim, 
they  may  do  so  provided  that  they  first 
meet  the  safety  and  efficacy  standards 
and  other  regul  itory  requirements 
applicable  to  di  ugs  or,  in  appropriate 
cases,  provided  that  they  obtain 
authorization  t(  t  make  a  health  claim. 
(As  discussed  1  elow,  only  non- 
misleading  trac  emarks  and  trade  names 
may  be  used.) 

Even  if  these  regulations  could  be  said 
to  prevent  a  bu  liness  from  using  a 
trademark  or  tr  ide  name  on  its  dietary 
supplements,  s  ich  a  result  still  would 
not  constitute  a  taking  of  the  trademark 
or  trade  name.  The  purpose  of  giving 
trademarks  ana  trade  names  legal 
protection  is  to  prevent  one 


manufacturer  from  passing  off  its  goods 
as  the  goods  of  another  {American  Steel 
Foundries,  269  U.S.  at  380).  This 
regulation  will  not  allow  one 
manufactiu-er  to  use  another's  trademark 
or  trade  name;  rather,  all  manufacturers 
will  be  precluded  from  using 
trademarks  and  trade  names  that 
contain  an  implied  disease  claim  unless 
they  have  obtained  new  drug  approval 
or  health  claim  authorization.  "Thus, 
manufacturers  will  not  suffer  any 
competitive  injury. 

Moreover,  deprivation  of  a  trademark 
alone  is  not  a  deprivation  of  property. 
Because  the  trademark  is  "merely  a 
protection  for  the  good  will"  {Hanover 
Star  Milling  Co.  v.  Metcalf,  240  U.S.  403, 
414  (1916)),  only  if  a  regulation  takes 
the  owner's  goodwill  as  well  would  the 
regulation  be  a  taking.  It  is  not  apparent, 
however,  that  these  regulations  will 
deprive  manufacturers  of  any  goodwill. 
Manufactiu^rs  will  be  faced  with  a 
choice  as  to  whether  to  change  their 
trademark  or  trade  name  or  to  seek 
approval  for  their  products  as  drugs.  In 
some  cases,  they  will  also  have  a  third 
option:  Seeking  authorization  to  make  a 
health  claim.  If  they  are  able  to  obtain 
drug  approval  for  the  intended  use 
suggested  by  the  trademark  or  trade 
name,  they  will  not  have  to  change  the 
trademark  or  trade  name,  provided  that 
the  name  is  not  confusingly  similar  to 
the  name  of  another  drug  or  otherwise 
misleading  (see  section  502(a)(1)  of  the 
act  (21  U.S.C.  352(a)(1));  and 
§  201.10(c)(3)  and  (c)(5).)  Similarly,  if 
they  are  able  to  obtain  authorization  to 
make  a  health  claim  for  the  intended 
use  suggested  by  the  trademark  or  trade 
name,  they  will  not  have  to  change  the 
trademark  or  trade  name  imless  it  is 
misleading.  (See  section  403(a)(1)  of  the 
act.)  Even  if  a  manufacturer  chooses  to 
change  its  trade  name  or  trademark,  it 
will  not  be  deprived  of  the  goodwill 
underlying  them  but  only  of  that 
particular  symbol  of  the  goodwill.  The 
manufacturer  will  still  be  able  to 
transfer  the  goodwill  associated  with  its 
products  to  another  trade  name  or 
trademark. 

Case  law  on  the  treatment  of  goodwill 
under  the  Takings  Clause  supports  the 
view  that  no  taking  will  occur  as  a  result 
of  these  reg\ilations.  The  general  rule  is 
that  the  owner  of  a  place  of  business  to 
which  the  government  takes  title  is  not 
entitled  to  compensation  for  loss  of 
goodwill  {United  States  v.  General 
Motors  Corp.,  323  U.S.  373,  379  (1945)). 
The  reason  for  the  rule  is  that  the 
business  may  reopen  at  another  location 
to  which  the  goodwill  may  be 
transferred  {Kimball  Laundry  Co.  v. 
United  States,  338  U.S.  1,  11-12  (1949)). 
Only  where  the  government  operates  the 


business,  thereby  depriving  the  owner 
of  its  "going-concern  value,"  is  there  a 
compensable  taking  of  goodwill.  In 
Kimball,  the  Supreme  Coiut  held  that 
the  government  owed  compensation  for 
the  loss  of  goodwill  associated  with  the 
temporary  taking  of  a  laundry  diuing 
World  War  II.  This  action  was  held  to 
be  a  taking  of  goodwill  because  the 
govenunent  not  only  physically  took  but 
also  operated  the  laundry  during  the 
war  {Kimball,  338  U.S.  at  12-13).  Thus, 
during  the  period  that  the  government 
operated  the  laundry,  there  was  no 
business  to  whose  benefit  the  goodwill 
associated  with  the  private  laundry 
business  could  inure.  Here,  the 
govenunent  is  not  taking  any  trademark 
or  trade  name  for  its  own  use,  nor  is  it 
shutting  down  the  businesses  that  own 
them.  Therefore,  the  goodwill 
symboUzed  by  the  trademark  or  trade 
name  will  remain  with  these  businesses. 

Finally,  although  trademarks  and 
trade  names  can  be  property  when  they 
symbolize  and  protect  the  goodwill 
associated  with  a  business,  there  can  be 
no  property  interest  in  an  illegal 
product.  Dietary  supplements  that  bear 
claims  to  treat  or  prevent  disease  are 
misbranded  and  are  also  luiapproved 
new  drugs  (imless  the  claim  is  an 
authorized  health  claim).  As  such,  they 
may  not  legally  be  sold  in  interstate 
commerce  (see  section  301  (a)  and  (d)  of 
the  act.  There  can  be  no  taking  of  an 
illegal  article.  (See  Mesereyv.  United 
States,  447  F.  Supp.  548,  554  (D.  Nev. 
1977)  ("Plaintiff  has  not  been  denied  his 
property.  He  is  denied  the  right  to 
introduce  his  goods  into  commerce 
unless  they  are  in  compliance  with  the 
[Federal  Food,  Drug,  and  Cosmetic] 
Act.").)  Moreover,  it  has  always  been 
illegal  to  market  dietary  supplements  or 
other  foods  with  disease  claims,  except 
that  since  1990  the  act  has  permitted 
authorized  health  claims.  These 
regulations  merely  clarify  the  line 
between  acceptable  structure/function 
claims  and  prohibited  disease  claims. 
(See  Lucas,  505  U.S.  at  1030  ("The  use 
of  [property]  for  what  are  now  expressly 
prohibited  purposes  was  always 
unlawful,  and  *  *  *  it  was  open  to  the 
State  at  any  point  to  make  the 
implication  of  those  backgroiuid 
principles  of  *  *  *  law  explicit"  without 
paying  compensation)  (emphasis  in 
original).)  For  this  reason  and  the  other 
reasons  previously  discussed,  the  first 
factor  of  the  takings  analysis  indicates 
that  these  regulations  effect  no  takings. 

b.  The  economic  impact  of  the 
government  action.  The  second  factor  to 
consider  is  the  economic  impact  of  the 
government  action.  This  impact  is  not  to 
be  considered  piecemeal  by  dividing  a 
property  interest  '-'into  discrete 
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segments  and  attempt[ing]  to  determine 
whether  rights  in  a  particular  segment 
have  been  entirely  abrogated"  (Penn 
Central,  438  U.S.  at  130).  The  analysis 
involves  looking  not  just  at  what  has 
been  lost,  but  at  the  natiu-e  and  extent 
of  the  interference  with  rights  in  the 
property  as  a  whole.  (See  Penn  Central, 
438  U.S.  at  130-31;  Andrus  v.  Allard, 
444  U.S.  at  65-66.)  Thus,  here  the  total 
impact  of  the  regulations  on  property 
rights  should  be  considered,  rather  than 
only  whether  a  business  can  or  caimot 
continue  to  use  a  particular  trademark 
or  trade  name.  It  is  clear  that  a 
regulation's  economic  impact  may  be 
great  without  rising  to  the  level  of  a 
taking.  (See  Pace  Resources,  Inc.  v. 
Shrewsbury  Township,  808  F.2d  1023. 
1031  (3d  Cir.),  cert,  denied,  482  U.S.  906 
(1987)  (citing  Hadacheckv.  Sebastian, 
239  U.S.  394  (1915)  (reduction  in  value 
from  $800,000  to  $60,000);  Euclid  v. 
Ambler  Realty  Co.,  272  U.S.  365  (1926) 
(75  percent  diminution  in  value)).) 
In  assessing  whether  a  regulation 
effects  a  taking,  the  Supreme  Court  has 
considered  whether  the  regulation 
denies  an  owner  the  "economically 
viable"  use  of  its  property.  (See,  e.g.. 
Keystone,  480  U.S.  at  499.)  Although  it 
is  imdeniable  that  compliance  with 
these  regulations  will  cost  money  and 
may  mean  that  certain  trademarks  and 
trade  names  must  be  altered,  companies 
will  not  be  denied  the  economically 
viable  use  of  their  property.  As 
previously  discussed,  some  firms  may 
be  able  to  obtain  new  drug  approval  or 
health  claim  authorization  for  those 
products  that  bear  trademarks  or  trade 
names  that  include  disease  claims.  If 
approved  as  new  drugs  or  authorized  to 
bear  a  health  claim,  in  many  cases  these 
products  could  continue  to  bear  the 
original  trademark  or  trade  name.  This 
approach  would,  however,  require  the 
company  involved  to  make  significant 
expenditiu^s  of  time  and  money  to 
submit  a  new  drug  application  (NDA)  or 
health  claim  petition  to  FDA.  The 
financial  burden  required  to  comply 
with  such  requirements  is  not  a  taking 
imder  these  circiunstances,  however, 
just  as  it  is  not  a  taking  to  require  other 
companies  to  comply  with  applicable 
requirements  before  marketing  a  new 
drug  or  a  food  bearing  a  health  claim. 
Obtaining  new  drug  approval  or 
authorization  to  make  a  health  claim 
may  be  costly,  but  it  is  not  the  kind  of 
economic  impact  that  leads  to  a  taking. 
"Requiring  money  to  be  spent  is  not  a 
taking  of  property"  [Atlas  Corp.)  v. 
United  States,  895  F.2d  745,  756  (Fed. 
Cir.),  cert,  denied,  498  U.S.  811  (1990)). 
As  previously  noted  in  the  discussion 
of  the  first  factor  of  the  takings  analysis, 
case  law  indicates  that  the  regulations 


will  cause  no  loss  of  goodwill  even  in 
cases  where  a  trademark  or  trade  name 
must  be  changed  because  new  drug 
approval  or  health  claim  authorization 
caimot  be  obtained.  Even  if  the 
regulations  do  cause  a  loss  of  goodwill, 
however,  FDA  believes  that  the 
economic  impact  of  that  loss  of  goodwill 
is  outweighed  in  the  takings  analysis  by 
lack  of  reasonable  investment-backed 
expectations  in  being  able  to  make 
disease  claims  in  trademarks  and  trade 
names. 

c.  Interference  with  reasonable 
investment-backed  expectations.  The 
final  factor  to  consider  is  whether  a 
company  has  a  reasonable  investment- 
backed  expectation  in  continuing  to  use 
a  trademark  or  trade  name.  To  be 
reasonable,  expectations  must  take  into 
account  the  power  of  the  state  to 
regulate  in  the  public  interest  [Pace 
Resources,  808  F.2d  at  1033). 
Reasonable  expectations  must  also  take 
into  account  the  regulatory 
environment,  including  the 
foreseeability  of  changes  in  the 
regulatory  scheme.  "In  an  industry  that 
long  has  been  the  focus  of  great  public 
concern  and  significant  government 
regidation,"  Monsanto,  467  U.S.  at  1008, 
the  possibility  is  substantial  that  there 
will  be  modifications  of  the  regulatory 
requirements.  "Those  who  do  business 
in  the  regulated  field  carmot  object"  if 
the  regulatory  scheme  is  "buttressed  *  * 
*  to  achieve  the  legislative  end" 
[Connolly  v.  Pension  Benefit  Guar. 
Corp.,  475  U.S.  211,  227  (1986)  (citation 
omitted)).  The  lack  of  a  reasonable 
investment-backed  expectation  can 
outweigh  the  other  takings  factors  and 
be  determinative  in  whether  a  taking 
has  occiured  [Monsanto,  467  U.S.  at 
1005). 

Companies  that  use  trademarks  or 
trade  names  that  include  disease  claims 
lack  a  reasonable  investment-backed 
expectation  that  they  will  be  able  to 
continue  to  use  those  trademarks  and 
trade  names.  First,  the  Supreme  Court 
has  said  that  it  is  imreasonable  to  have 
high  expectations  in  personal  property 
(i.e.,  property  other  than  land):  "[I]n  the 
case  of  personal  property,  by  reason  of 
the  State's  traditionally  high  degree  of 
control  over  commercial  dealings,  [the 
property  owner]  ought  to  be  aware  of 
the  possibility  that  new  regulation 
might  even  render  his^property 
economically  worthless  *  *  *."  [Lucas  v. 
South  Carolina  Coastal  Council,  505 
U.S.  at  1027-28).  Second,  the  dietary 
supplement  and  drug  industries  are  a 
"focus  of  great  public  concern  and 
significant  government  regulation" 
[Monsanto,  467  U.S.  at  1008).  A  product 
that  bears  a  disease  claim,  whether  that 
claim  appears  in  a  trademark,  trade 


name,  or  elsewhere,  has  been  subject  to 
regulation  as  a  drug  since  1906.  except 
that  since  1990  the  act  has  permitted 
conventional  foods  and  dietary 
supplements  to  bear  authorized  health 
claims  without  drug  approval.  Since 
1938,  drugs  (with  certain  narrow 
exceptions)  have  been  subject  to  a 
premarket  approval  requirement.  Given 
this  longstanding  history  of  close 
regulation,  it  cannot  be  reasonable  for  a 
manufactiu^r  or  distributor  to  expect  to 
be  able  to  make  disease  claims  without 
prior  authorization  from  FDA. 

Moreover,  it  has  always  been  illegal  to 
market  dietary  supplements  or  other 
foods  with  disease  claims,  except  that 
since  1990  authorized  health  claims 
have  been  permitted.  These  regulations 
merely  clarify  the  line  between 
acceptable  structure/function  claims 
and  prohibited  disease  claims.  (See 
Lucas,  505  U.S.  at  1030  ("The  use  of 
(property]  for  what  are  now  expressly 
prohibited  purposes  was  always 
unlawful,  and  *  *  *  it  was  open  to  the 
State  at  any  point  to  make  the 
implication  of  those  background 
principles  of  *  *  *  law  explicit.").) 
Companies  in  the  dietary  supplement 
industry  should  have  been  aware  that 
FDA  was  likely  to  issue  such  a 
clarification,  not  only  because  of  the 
regulatory  environment  generally  but 
also  for  several  specific  reasons.  First, 
the  passage  of  DSHEA,  which  added 
section  403{r)(6)  to  the  act,  created  a 
likelihood  that  FDA  would  issue 
regulations  "to  achieve  the  legislative 
end"  of  permitting  struct\u«/function 
claims  without  premarket  review,  while 
continuing  to  prohibit  disease  claims 
lacking  FDA  authorization  (see 
Connolly,  475  U.S.  at  227  (citation 
omitted)).  Second,  the  Conunission  on 
Dietary  Supplement  Labels  specifically 
encoiu^ged  FDA  to  clarify  the 
appropriate  scope  of  structure/function 
statements  (Ref.  to  Commission  report, 
p.  38).  Third,  the  rapidly  expanding 
dietary  supplement  market  and  the 
proUferation  of  implied  disease  claims 
in  labeling  should  have  put  the  industry 
on  notice  that  FDA  might  take  action. 

For  all  these  reasons,  there  can  be  no 
reasonable  investment-backed 
expectations  with  respect  to  trademarks 
and  trade  names  that  include  disease 
claims.  Thus,  the  third  factor  of  the 
takings  analysis  weighs  strongly  against 
finding  a  taking  of  property  that  requires 
compensation  under  the  Fifth 
Amendment.  Moreover,  the  three 
factors,  taken  together,  show  that  these 
regulations  do  not  effect  such  a  taking. 
Therefore,  FDA  concludes  that  the 
comments  arguing  the  contrary  are 
unpersuasive. 
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IV.  Implementa  tion  Plan 

The  preamble  to  the  proposed  rule 
discussed  FDA'  i  tentative  conclusions 
regarding  the  ef  ective  date  of  a  final 
rule  and  the  age  ncy's  implementation 
plan.  In  general  the  preamble  to  the 
proposed  rule  s  ated  that  a  final  rule 
would  become  i  iffective  30  days  after 
the  date  of  the  f  nal  rule's  publication  in 
the  Federal  Rej  ister.  Any  product  that 
is  marketed  for  iie  first  time  after 
publication  of  t  le  final  rule,  and  any 
new  claims  ma(  e  for  an  existing 
product  for  the  first  time  after  the 
publication  of  t  le  final  rule,  will  be 
expected  to  be  i  n  compliance  beginning 
30  days  after  pi  blication  of  the  final 
rule.  However,  small  businesses  that 
marketed  a  pro(  luct  as  of  the  date  of 
publication  of  a  final  rule  would  have 
had  an  additior  al  17  months  to  bring 
existing  claims  (i.e.,  claims  already  in 
the  products's  1  abeling  on  January  6, 
2000  for  those  ]  iroducts  into 
compliance,  pr  )vided  that  the  small 
business  had  ni  itified  FDA  of  the  claim 
as  required  bv  !  ection  403(r)(6)  of  the 
act  and  §  101.9:  i(a)  and  that  FDA  had 
not  objected  to  the  claim.  For  all  other 
products  that  v  ere  on  the  market  as  of 
the  date  of  pub  ication  of  a  final  rule. 
FDA  would  hai  e  allowed  an  additional 
11  months  beydnd  the  effective  date  to 
bring  existing  c  laims  for  those  products 
into  complianc  3,  provided  that  the  firm 
had  notified  FI  A  of  the  claim  as 
required  by  set  tion  403(r){6)  of  the  act 
and  §  101.93(a)  and  that  FDA  had  not 
objected  to  the  claim.  Any  product 
marketed  for  tl  e  first  time  after  the  date 
of  publication  )f  the  final  rule,  and  any 
new  claim  mac  e  for  an  existing  product 
for  the  first  tim  e  after  publication  of  the 
final  rule,  wou  d  have  been  expected  to 
be  in  compliance  beginning  30  days 
after  the  date  o  publication  of  a  final 
rule. 

(112.)  Two  c  )mments  suggested 
extending  the  <  ompliance  period  to  6 
months  after  tl  e  date  of  publication  of 
a  final  rule.  Th  3  comments  also 
advocated  that  there  be  no  distinction 
between  large  ;  md  small  businesses  for 
compliance  da  :es.  The  comments 
further  suggest  ed  that  FDA  give 
businesses  wh  )se  products  were  on  the 
market  as  of  th  b  date  of  publication  of 
a  final  rule  15  nonths  (instead  of  11  or 
17  months)  to  ;omply.  Another 
comment  sugg  ssted  that  the  final  rule 
become  effecti  /e  12  months,  rather  than 
30  days,  after  its  publication  date. 
FDA  believe  s  that  the  proposed 
compliance  periods  of  11  and  17 
months  follow  ing  the  effective  date  of 
the  final  rule  a  re  reasonable  and  fair, 
and  that  the  d  stinction  between  large 
and  small  bus  nesses  is  appropriate. 


FDA  has  decided,  however,  that  it  will 
not  treat  manufacturers  who  have  not 
notified  the  agency  of  their  claims 
differently  from  other  manufacturers.  At 
least  some  of  those  manufacturers  who 
did  not  submit  30-day  notifications  to 
the  agency  may  have  failed  to  do  so 
believing  that  notification  was  not 
necessary  under  section  201(g)(1)(C)  of 
the  act.  Therefore,  all  manufacturers 
will  have  11  months  after  the  effective 
date  of  the  final  rule  to  come  into 
compliance,  and  srnall  businesses  will 
have  17  months  after  the  effective  date 
of  the  final  rule.  The  agency  believes 
that  these  compliance  periods, 
uniformly  applied,  are  sufficiently  long 
that  it  is  not  necessauy  to  extend  the 
effective  date  to  6  months  after 
publication  in  the  Federal  Register. 

For  a  limited  transition  period,  FDA 
does  not  intend  to  take  enforcement 
action  against  firms  who  have  relied  on 
the  agency's  September  1997  preamble 
statements  to  make  a  structure/function 
claim  for  a  dietary  supplement  under 
section  201(g)(1)(C)  of  the  act.  To  allow 
a  reasonable  time  for  the  necessary  label 
changes,  the  transition  period  will  last 
until  the  applicable  compliance  date  for 
the  rest  of  the  rule;  i.e.,  small  businesses 
will  have  18  months  ft-om  publication  to 
comply,  and  other  firms  will  have  12 
months.  As  of  the  applicable 
compliance  date,  firms  that  have  been 
making  structure/function  claims  under 
section  201(g)(1)(C)  must  either  remove 
the  claim  or  comply  with  the 
requirements  of  section  403(r)(6)  of  the 
act  and  §  101.93,  including  notifying 
FDA  of  the  claim  and  relabeling  to  add 
the  required  disclaimer.  New  structure/ 
function  claims  are  not  subject  to  this 
transition  period;  any  firm  that  makes  a 
structure/function  claim  in  the  labeling 
of  a  dietary  supplement  after  the 
effective  date  of  this  rule  must  comply 
with  section  403(r)(6)  of  the  act  and 
§101.93. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  and  (k),  that  this  action  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envirorunental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

A.  Background 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 


to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  pubUc  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  requires 
agencies  to  exaunine  the  economic 
impact  of  a  rule  on  small  entities.  The 
Unfunded  Mandates  Reform  Act 
requires  agencies  to  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  enacting  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

FDA  concludes  that  this  final  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  The  agency  has  determined 
that  the  rule  is  a  significant  regulatory 
action  as  defined  by  the  Executive 
Order,  because  it  raises  novel  policy 
issues.  FDA  has  further  determined  that 
the  fined  rule  may  have  a  significant 
economic  impact  on  a  substantial 
niimber  of  small  entities.  This  section 
constitutes  the  agency's  final  regulatory 
flexibility  analysis  as  required  under  the 
Regulatory  Flexibility  Act.  Because  this 
rule  imposes  no  mandates  on 
government  entities  and  will  not  result 
in  private  expenditures  of  $100  million 
in  any  one  year,  the  Unfunded 
Mandates  Reform  Act  does  not  require 
the  agency  to  prepare  a  cost-benefit 
analysis. 

B.  Benefits  of  the  Labeling  Requirements 

The  primary  purpose  of  the  rule  is  to 
provide  a  consistent  standard  for 
distinguishing  between  claims  that  may 
be  made  in  labeling  without  prior 
review  by  FDA  and  claims  that  require 
prior  authorization  as  health  claims  or 
prior  review  as  drug  claims.  The  larger 
goal  is  to  ensure  that  information  about 
non-disease-related  effects  of  a  dietary 
supplement  on  the  body  may  be  freely 
disseminated  in  labeling,  while  at  the 
same  time  guaranteeing  that  claims  for 
use  of  a  dietary  supplement  to  treat  or 
prevent  disease  are  not  made  without 
prior  review  to  ensure  that  the 
supplementjs  safe  auid  effective  for  that 
use. 

Although  dietary  supplements  can 
play  a  valuable  role  in  consumer  health, 
the  agency  recognizes  that,  when 
inappropriately  labeled,  they  can  pose 
unnecessary  risks.  Such  risks  arise 
when  the  product  labeling:  (1) 
Encourages  consumers  to  self-treat  for  a 
serious  disease  without  the  benefit  of  a 
medical  diagnosis,  or  to  self-treat  for  a 
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serious  disease  by  substituting  a  dietary 
product  of  uncertain  value  for  a  medical 
therapy  that  has  been  shown  to  be  safe 
and  effective;  (2)  encourages  consumers 
to  feel  sufficiently  protected  from  a 
serious  disease  (e.g.,  cancer)  that  they 
delay,  or  possibly  forego,  regular 
screening  or  early  medical  attention  that 
may  be  critical  to  improved  odds  of 
patient  survival;  or  (3)  increases  the  risk 
of  adverse  reactions  due  to  interactions 
with  other  chemical  compounds  (e.g., 
prescription  medications)  taken  by  the 
patient.  As  consumer  spending  on 
dietary  supplements  continues  to  rise, 
the  need  for  an  information  standard 
that  minimizes  these  risks  becomes 
more  acute. 

The  rule  may  also  benefit  consumers 
by  encouraging  manufacturers  of  dietary 
supplements  to  develop  the  safety  and 
effectiveness  data  needed  to  support  a 
health  or  drug  claim.  Where  disease 
claims  can  be  made  without  this 
demonstration  of  safety  and 
effectiveness,  product  manufacturers 
have  less  incentive  to  develop  the 
substantial  documentation  needed  to 
receive  this  agency  authorization.  The 
availability  of  additional  products  with 
authorized  health  or  drug  claims  would 
be  extremely  useful  to  the  many 
consumers  who  have  difficulty 
distinguishing  among  the  variety  of 
products  now  marketed  for  particular 
health  concerns. 

The  dietary  supplement  industry  has 
grown  rapidly,  with  estimated  sales  in 
1996  of  S10.4  billion  for  all  dietary 
supplements,  including  S4.9  billion  for 
vitamins  and  $3.0  billion  for 
nonprescription  herbal  products  (Ref. 
8).  FDA  has  limited  information  on  the 
number  of  products  and  quantities  sold, 
or  on  the  age,  gender,  and  disease  status 
of  persons  currently  using  dietary 
supplements.  However,  a  1997  survey  of 
43,000  households,  conducted  by  the 
Hartman  and  New  Hope  research 
organization,  indicates  that 
approximately  70  percent  of  all 
households  reported  using  vitamins, 
minerals,  or  herbai  supplements  in  the 
past  6  months  (Ref.  9).  Among  sur\'ey 
respondents,  those  under  age  30 
accounted  for  only  8  percent  of  all 
households  with  a  member  using 
dietary  supplements;  ages  30  to  39 
accounted  for  21  percent,  ages  40  to  49 
accounted  for  22  percent,  ages  50  to  59 
accounted  for  18  percent,  and  ages  60  or 
older  accounted  for  30  percent  (Ref.  10). 
Although  the  oldest  group  of  survey 
respondents  were,  on  the  whole,  less 
knowledgeable  about  individual 
products,  they  reported  more  regular 
product  use  and  more  use  for  specific 
conditions  than  yoiuiger  respondents. 


FDA  anticipates,  therefore,  that  the 
final  rule  will  clarify  the  dividing  line 
between  acceptable  structure/functiori 
claims  and  disease  claims,  and  thereby 
reduce  the  number  of  inappropriate 
disease  claims  in  dietary  supplement 
labeling.  The  defined  standard  for 
structure/function  claims  under  section 
403(r)(6)  of  the  act  will  help  to  avoid 
instances  of  inappropriate  substitution 
of  dietary  products  for  timely  disease 
screening  or  medical  treatment,  and  of 
adverse  interactions  or 
contraindications  of  drug-supplement 
combinations.  In  addition,  the  rule  may 
promote  the  development  of  data  and 
information  for  the  support  of  new 
health  or  drug  claims.  Although  FDA 
cannot  quantify  these  regulatory 
benefits,  the  agency  expects  that  this 
standard  will  positively  support  the 
effective  integration  of  dietary 
supplements  into  consumers'  overall 
programs  of  wellness  and  self-care. 

C.  Costs  of  Compliance 

The  costs  to  industry  are  the  direct 
costs  of  compliance,  which  are 
primarily  the  costs  of  the  needed 
product  relabeling;  and  the  indirect 
costs  of  compliance,  which  include  the 
potential  loss  of  product  sales  due  to  the 
elimination  of  disease  claims.  The 
following  section  details  the  agency's 
calculation  of  the  direct  costs  of 
compliance.  FDA  has  been  unable, 
however,  to  estimate  the  extent  of  the 
indirect  costs  of  this  rule.  As  explained 
below,  the  agency  estimates  that  over 
800  dietary  supplement  products  will 
need  to  be  relabeled  due  to  this  rule. 
The  substitution  of  a  valid  structure/   ' 
function  claim  for  a  disease  claim  may. 
in  fact,  lead  to  a  decrease  in  the  sale  of 
certain  products.  The  magnitude  of  this 
impact,  however,  is  unknown,  as  most 
firms  will  replace  the  disease  claim  with 
a  structure/ function  claim  that  appeals 
to  many  of  the  same  consumers.  It  is 
also  possible  that  some  firms  will  avoid 
a  potential  drop  in  sales  by  developing 
the  safety  and  effectiveness  data  needed 
to  obtain  either  a  new  drug  approval  or 
authorization  from  FDA  to  make  a 
health  claim.  The  agency  cannot 
quantify  the  probability  of  these 
occurrences,  however,  and  no  industry 
comment  includes  such  data. 

1.  Proposed  Rule 

In  the  preamble  to  the  propo.sed  rule 
(63  FR  23624).  FDA  had  projected  that 
the  direct  costs  of  compliance  would 
r^ge  from  SO.l  million  to  $8.5  million. 
This  figure  largely  reflected  agency 
estimates  of  the  average  cost  of  ^ 
relabeling  a  typical  dietary  supplement 
product  multiplied  by  the  number  of 
dietary  supplement  products  that  would 


need  to  be  relabeled  to  conform  with  the 
proposed  criteria  for  structure/function 
claims.  The  cost  categories  included 
administrative,  analytical,  and 
inventory  disposal  activities. 

FDA  acknowledged  that  estimates  of 
the  number  of  dietary  supplement 
products  were  approximate,  but 
projected  that  the  proposed  rule  would 
cover  about  29,000  products,  with  about 
75,000  distinct  labels,  or  stock  keeping 
units  (SKU's).  The  agency  also 
explained  that  the  rule  would  directly 
affect  from  500  to  850  manufacturers  of 
dietary  supplement  products. 

To  estimate  the  lower-boimd  costs  of 
the  proposed  rule,  FDA  assumed  that 
the  2,300  notifications  initially  received 
from  dietary  supplement  manufacturers 
adequately  represented  the  number  of 
products  with  structure/function  claims. 
The  agency  had  already  objected  to  150 
notifications  because  they  contained 
obvious  disease  claims,  but  identified  » 
an  additional  60'notifications 
containing  one  or  more  claims  that 
might  not  have  met  the  newly  proposed 
criteria  for  structure/function  claims. 
Consequently,  FDA's  lower-bound 
direct  cost  estimate  included  label 
changes  for  60  dietary  supplement 
products.  The  estimated  administrative, 
redesign,  and  inventory  losses 
associated  with  these  60  label  changes 
totaled  between  $91,400  and  $123,400. 

FDA  also  presented  an  upper-bound 
$8.5  million  estimate  of  the  direct  costs 
of  the  proposed  rule,  based  on  the 
likelihood  that  many  additional  dietary 
supplements  are  marketed  with 
structure/function  claims.  For  this 
estimate,  the  agency  concluded  that 
about  30  percent,  or  22,500,  of  the 
estimated  universe  of  75,000  dietary 
supplement  labels  contain  structure- 
function  claims.  Assuming  that  the 
proportion  of  disease  claims  on  all 
labels  containing  structure/function 
claims  equals  the  proportion  of  disease 
claims  in  the  2.300  notifications 
containing  structure/function  claims, 
the  agency  calculated  that  up  to  585 
labels  (60/2.300  x  22,500)  could  need  to 
be  changed  if  the  proposed  rule  became 
final.  The  higher  costs  of  the  upper- 
bound  estimate  resulted  both  from  the 
substantially  increased  assumed  number 
of  affected  labels  and  from  the  impact  of 
the  significantly  shorter  compliance 
period  (30  days)  for  manufacturers  that 
had  not  notified  FDA  of  their  structure/ 
functio/i  claim  by  the  publication  date 
of  die  final  rule. 

2.  Final  Rule 

A  number  of  the  comments  submitted 
in  response  to  the  proposed  rule 
specifically  addressed  FDA's  analysis  of 
compliance  costs.  As  a  result,  the 
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agency  has  altei  ed  several  of  its  cost 
assumptions.  In  addition,  FDA  has 
adjusted  its  ana  ysis  to  reflect  the 
modified  provis  ions  of  the  final  rule.  As 
described  belov  ,  the  agency  estimates 
the  total  direct  <  osts  of  the  final  rule  to 
be  about  $3.73  iiillion,  but  presents 
sensitivity  anal;  sis  to  indicate  that  the 
costs  could  rise  to  as  much  as  $10.35 
million  under  c  jrtain  worst-case 
assumptions. 

Although  sev  !ral  industry  comments 
suggested  that  F  DA  had  underestimated 
the  costs  of  rela  )eling,  no  comments 
objected  to  the  !  pecific  elements  that 
were  considere*  ,  i.e.,  administrative, 
redesign,  and  ir  ventory  disposal 
activities.  In  res  ponse,  FDA  has  retained 
this  format  for  i  ;s  analysis  of  the  final 
rule.  One  comn  ent  claimed  that  FDA 
had  underestim  ated  the  nimiber  of 
products  that  would  be  affected,  but 
provided  no  ev  dence  or  basis  for 
determining  a  r  lore  accurate  count. 
Another  comm(  nt  stated  that  the 
agency's  cost  estimates  were  not  well 
explained  and  t  lat  all  assumptions  were 
not  disclosed.  C  onsequently,  FDA  has 
revised  its  anal vsis  to:  (1)  Simplify  the 
cost-estimating  methodology,  (2)  clearly 
present  and  de;  cribe  each  assumption, 
(3)  fully  explaii  i  the  derivation  of  the 
estimated  direc :  costs  of  compliance, 
and  (4)  conduc  sensitivity  analysis  for 
the  remaining  i  reas  of  significant 
uncertainty. 

a.  Cost  ofdes  igning  new  labels. 
Dietary  suppleiaents  will  no  longer  be 
able  to  make  cl  lims  whose  status  was 
previously  unc  ear,  but  which  now  have 
been  defined  as  disease  claims.  Firms 
may  comply  eii  her  by  obtaining  new 
drug  approval,  by  receiving 
authorization  fi  om  FDA  to  make  a 
health  claim,  o  by  revising  their 
product  labelir  g  to  eliminate  disease 
claims.  Becausi  ( the  cost  of  submitting 
adequate  docui  tientation  to  obtain  new 
drug  approval  ( ir  health  claim 
authorization  f  ir  exceeds  the  cost  of 
modifying  a  lal  el,  this  analysis  assumes 
that  the  direct  i  losts  of  the  rule  will  be 
the  costs  of  mo  iifying  labels  with 
disease  claims.  As  explained  above, 
FDA  recognize  ;  that  some  firms  may 
choose  to  obtai  a  health  claim 
authorization  c  r  new  drug  approval  as 
an  alternative  i  leans  of  compliance,  or 
to  improve  the  marketability  of  their 
products.  The  ;  igency  believes,  however, 
that  it  is  unlike  ly  that  the  rule  would  be 
the  determinin  i  factor  in  a  large  number 
of  instances. 

No  public  cc  mments  provided 
alternative  esti  mates  of  the  number  of 
affected  dietar '  supplement  products. 
As  noted  abovi  i,  FDA  had  estimated  that 
the  industry  m  irkets  approximately 
29,000  coverec  products  with  about 


75.000  distinct  labels.  The  agency  has 
used  this  estimate  for  its  analyses  of 
dietary  supplement  rules  over  the  past 
several  years  (e.g.,  60  FR  67211 
December  28,  1995)  and  has  received  no 
indication  from  industry  that  better 
estimates  were  available.  Although  the 
agency's  preliminary  analysis  reported 
that  an  estimated  30  percent  of  the 
products  (8,700)  Ccury  structure/ 
function  claims,  more  recent  data  from 
a  random  survey  conducted  for  FDA  by 
RTI  of  about  3,000  dietary  supplement 
products  indicates  that  this  percentage 
may  have  been  too  low  (Ref.  11). 
Although  RTI  notes  that  the  surveyed 
sample  is  too  small  to  support 
quantitative  inferences  for  the 
population  of  dietary  supplements.  FDA 
finds  the  data  to  be  the  best  available. 
The  RTI  report  actually  shows  that  69 
percent  of  the  products  in  its  sample 
have  claims,  but  this  percentage 
includes  "diet  supplementation" 
claims.  When  adjusted  to  exclude  "diet 
supplementation"  only  62  percent  of  the 
products  in  the  RTI  data  base  include 
relevant  claims.  Even  this  62  percent 
figure  is  too  high,  however,  because  RTI 
over-sampled  herbal  products,  which 
have  a  higher  probablity  of  claims  and 
would  not  exceed  60  percent  and  has 
used  this  figure  as  its  final  estimate. 
Of  the  first  2.300  notifications  of 
structure/function  claims  reviewed  by 
FDA,  no  more  than  60,  or  2.6  percent  of 
the  products  with  claims,  would  have 
needed  labeling  changes  due  to  the 
criteria  described  in  the  proposed  rule. 
Since  that  time,  the  total  number  of 
notifications  with  structure/function 
claims  submitted  to  the  agency  has 
increased  to  about  5,200.  A  subsequent 
review  of  all  of  the  submitted  claims 
indicates  that  the  final  rule  could 
require  about  1.9  times  as  many  label 
modifications  as  the  proposed  rule, 
owing  largely  to  the  revised  criteria  for 
cholesterol  claims  in  the  final  rule.  FDA 
estimates  that  the  final  rule  may  require 
revised  labels  for  about  4.81  percent  of 
the  17.400  dietary  supplement  products 
(29.000  x  60  percent  currently  estimated 
as  marketed  with  structure/function 
claims  (Refs.  15  and  16).  (Excluding 
cholesterol  claims  would  reduce  this 
figure  to  1.74  percent  of  the  products 
with  claims.) 

The  resulting  label  cost  calculations 
are  straightforward.  First,  the  agency 
found  that  revised  labels  (for  all  claims 
including  cholesterol)  may  be  needed 
for  approximately  837  products  (17.400 
products  with  claims  x  4.81  percent). 
Because  each  product  may  contain 
roughly  2.6  distinct  SKU's  (75.000 
SKU's  +  29.000  products),  labels  for  an 
estimated  2,164  SKU's  may  need  to  be 
modified  (837  products  x  2.6  SKU's/ 


product).  As  described  in  its  earlier 
analysis,  based  on  an  average  of  the 
estimates  provided  in  comments  to 
earlier  rules,  FDA  determined  that  the 
average  label  redesign  cost  is  about 
$1,700  per  dietary  supplement  SKU  for 
a  12-month  compliance  period,  and 
$1,300  for  an  18-month  compliance 
period.  No  industry  comment 
questioned  the  reasonableness  of  these 
unit  cost  estimates. 

The  final  rule  sets  compliance  periods 
of  1  year  for  large  firms  (revenues  above 
$20  million)  and  18  months  for  small 
firms  (revenues  below  $20  million), 
except  that  new  claims  (i.e..  claims  not 
made  before  the  publication  of  the  final 
rule)  must  be  in  compliance  as  of  the 
effective  date.  Such  claims  will  not 
necessitate  relabeling,  however.  FDA 
does  not  know  the  size  of  the  firms  that 
will  need  to  make  label  changes.  RTI 
(Ref.  12)  reports  that  95  percent  of  the 
firms  in  the  industry  are  small,  but  that 
the  5  percent  that  are  large  account  for 
80  percent  of  industry  sales.  The  RTI 
product  data  base  also  indicates  that 
approximately  25  percent  of  the  sample 
products  were  manufactured  by  just  5 
percent  of  the  companies.  Thus,  FDA 
has  assumed  that  approximately  one- 
quarter  of  the  affected  products  will 
come  from  large  firms  and  three- 
quarters  from  small  firms. 
Consequently,  the  total  estimated  label 
redesign  costs  equal  about  $3.03  million 
(i.e.,  $1,700  X  0.25  x  2.164  SKU's  + 
$1,300  X  0.75  X  2.164  SKU's). 

b.  Administrative  costs.  One  industry  >. 
comment  contended  that  FDA  had  not 
adequately  explained  the  basis  for  its 
company-specific  administrative  costs, 
estimated  at  $425  and  $320  respectively* 
for  12-month  and  18-month  compliance 
periods.  These  figures  were  derived 
ft-om  data  presented  in  a  1991  RTI  report 
on  the  cost  of  FDA's  food  labeling 
regulations  (Ref.  13).  They  included 
costs  associated  with  interpreting  a 
regulation,  determining  the  manner  of 
compliance  and  managing  the 
compliance  method.  RTI  had  estimated 
that,  on  average,  small  firms  would  bear 
administrative  costs  of  $850  to  comply 
with  the  new  food  labeling  rules  for  a 
1-year  compliance  period,  and  $650  for 
a  2-year  compliance  period.  For  its 
analysis  of  the  proposed  rule,  FDA 
reduced  this  figure  by  fifty  percent, 
based  on  the  smaller  administrative 
effort  that  would  be  needed  to  comply 
with  the  proposed  rule,  compared  to  the 
conventional  food  labeling  regidations 
evaluated  by  RTI  in  1991.  The 
regulations  that  were  the  subject  of  the 
1991  RTI  evaluation  involved  a  broader 
range  of  administrative  options  and 
tasks,  such  as  nutritional  testing  and 
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product  reformulation.  (The  $320 
estimate  for  the  18-month  compliance 
period  was  determined  by  interpolating 
between  the  estimates  for  12  and  24 
months.)  The  agency  has  raised  these 
costs  by  about  27  percent  to  $540  and 
$407,  respectively,  to  account  for  salary 
inflation  since  1991  (Ref.  14). 

FDA  had  initially  estimated  that  500 
to  850  firms  manufacture  dietary 
supplements.  The  recent  RTI  study, 
however,  has  identified  1,050 
manufacturers  (Ref.  12).  This  higher 
number  probably  overestimates  the  size 
of  the  industry  covered  by  this  rule, 
because  it  includes  homeopathic 
products,  which  are  drugs  by  statutory 
definition,  and  "functional  foods"  and 
sports  nutrition  products,  which  may  be 
either  conventional  foods  or  dietary 
supplements  depending  on  how  they 
are  marketed  and  used.  For  this  final 
analysis,  FDA  has  assiuned  that  1,000 
companies  manufacture  the  dietary 
supplement  products  covered  by  this 
rule.  Although  only  a  small  fraction  of 
these  establishments  will  need  to 
implement  changes  in  labeling  due  to 
this  rule,  the  agency  anticipates  most 
firms  will  review  the  final  rule  to  assess 
whether  their  labeling  will  be  affected. 

The  administrative  costs  of  the  final 
rule  would  likely  be  higher  for  those 
firms  that  will  need  to  revise  labels  and 
lower  for  those  firms  that  do  not. 
Nevertheless,  FDA  assiunes  that,  on 
average,  all  large  dietary  supplement 
manufacturers  would  incur  costs  of 
$540  and  all  small  dietary  supplement 
manufactiuers  would  incur  costs  of 
$407.  As  noted  above,  RTI  found  that 
about  95  percent  of  the  firms  in  this 
industry  are  small.  Thus,  the  agency 
calculated  administrative  costs  to  equal 
about  $413,000  (i.e.,  950  small  firms  x 
$407  +  50  large  firms  x  $540).  FDA 
notes  that  these  estimates  may  overstate 
the  incremental  administrative  costs  of 
this  final  rule,  because  dietary 
supplement  firms  must  already  comply 
with  DSHEA  and  this  rule  is  meant  to 
clarify  the  meaning  of  that  act,  rather 
than  to  add  new  requirements. 
Nevertheless,  the  agency's  sensitivity 
analysis,  presented  below,  doubles  the 
above  cost  estimates. 

c.  Costs  of  inventory  losses.  The  final 
cost  component  involves  the  value  of 
lost  inventory.  FDA's  preliminary 
analysis  relied  on  information  from  an 
earlier  nutrition  labeling  rule  that 
affected  the  entire  dietary  supplement 
industry.  That  information  indicated 
that  inventory  disposal  costs  for  the 
entire  industry  would  be  about  $8 
million  for  an  18-month  compliance 
period  and  $15  million  for  a  12-month 
compliance  period.  As  explained  above, 
FDA  estimated  that  about  2.89  percent 


of  the  dietary  supplement  products  will 
require  new  labels  as  a  result  of  this  rule 
(837  +  29,000)  and  that  about  three 
quarters  of  the  affected  products  are 
manufactured  by  small  firms.  Thus, 
total  inventory  disposal  costs  are 
calculated  at  $281,000  (i.e.,  $8  million 
X  2.89  percent  x  0.75  +  $15  million  x 
2.89  percent  x  0.25). 

d.  Total  direct  compliance  costs.  As 
described  above,  FDA  has  assumed  the 
direct  compliance  costs  of  this  rule  to  be 
the  costs  associated  with  relabeling 
those  dietary  supplements  whose 
labeling  claims  are  considered  disease 
claims  under  the  newly  defined  criteria. 
Redesign  costs  are  estimated  at  $3.03 
million,  administrative  costs  at 
$413,000,  and  inventory  disposal  costs 
at  $281,000.  In  siun,  therefore,  the  total 
estimated  direct  compliance  costs  equal 
almost  $3.73  million. 

In  addition,  there  may  be  costs 
associated  with  the  discussion  in  the 
final  rule  concerning  structure/function 
claims  made  under  section  201(g)(1)(C) 
of  the  act.  (See  response  to  comment  95 
in  section  III.A.l  of  this  dociunent.)  The 
agency  believes  that  some  firms  have 
been  making  structure/function  claims 
for  dietary  supplements  without 
including  a  disclaimer  statement  or 
notifying  FDA,  based  on  FDA's 
statements  in  a  1997  preamble  (62  FR 
49859  at  49860,  49863,  and  49864). 
Because  the  agency  has  not  repudiated 
these  statements,  any  firm  that  has 
relied  on  them  to  make  a  claim  for  a 
dietary  supplement  will  need  to  add  the 
disclaimer  to  all  applicable  labels,  as 
well  as  to  notify  FDA,  according  to  the 
requirements  of  this  section  403(r)(6)  of 
the  act  and  §  101.93.  Because  firms 
making  such  claims  have  not  identified 
themselves  to  FDA,  the  agency  does  not 
have  a  reliable  database  on  which  to 
base  a  cost  estimate  of  the  niunber  of 
firms  and  products  that  may  incur  costs 
to  comply  with  this  new  provision. 

The  costs  to  industry  of  the  final  rule 
are  substantially  different  ft-om  the  costs 
of  the  proposed  rule,  because  of  two 
important  changes  to  the  proposed 
requirements.  First,  the  final  rule 
requires  more  product  labels  to  be 
changed,  because  it  includes  more 
specific  parameters  for  acceptable 
structure/function  claims  about 
cholesterol.  This  change  increases  the 
direct  compliance  costs  of  the  final  rule. 
Second,  the  proposed  rule  required 
needed  label  modifications  to  be 
completed  within  30  days  after 
publication  of  the  final  rule,  for  those 
products  without  a  properly  submitted 
claim  notification.  Roughly  70  percent 
of  all  products  with  claims  may  have 
fallen  into  this  group  (1-5,200  products 
without  notifications  ■*■  17,400  products 


with  claims).  Because  relabeling  costs 
are  reported  to  double  for  each  halving 
of  the  compliance  period,  compliance 
costs  would  have  been  eight  times 
greater  for  those  products.  For  the  final 
rule,  all  large  firms  will  be  expected  to 
comply  within  12  months,  and  all  small 
firms  within  18  months,  regardless  of 
whether  the  firm  has  notified  FDA  of 
the  structvue/function  claims  on  its 
products.  This  change  significantly 
reduces  the  direct  compliance  costs  of 
the  final  rule. 

e.  Sensitivity  analysis.  Due  to 
uncertainty  with  respect  to  several 
factors  in  the  agency's  direct  cost  model, 
FDA  has  prepared  a  sensitivity  analysis 
of  other  possible  cost  scenarios.  First, 
FDA  tripled  the  percentage  of  product 
notifications  assumed  to  be  out  of 
compliance  with  the  new  criteria  for 
structure/function  claims.  This  change 
results  in  almost  tripling  the  total  direct 
compliance  costs  of  the  regulation, 
raising  the  estimate  from  about  3.73 
million  to  about  10.35  to  about  $5.93 
million.  Second,  FDA  doubled  its 
estimate  of  administrative  costs.  This 
change  raises  the  inital  cost  estimate  to 
about  $4.14  million.  Changing  both 
assumptions  simultaneously  raises  the 
total  estimated  costs  to  about  $11 
million.  Finally,  imder  the  initial 
scenario,  if  all  of  the  needed  label 
changes  were  assiuned  to  affect  only 
small  businesses,  the  total  cost  estimate 
rises  to  about  $3.46  million.  This 
sensitivity  analysis  indicates  that  the 
total  direct  costs  of  this  rule  would  not 
impose  a  major  burden  on  this  industry 
even  if  the  most  uncertain  cost  factors 
are  doubled  or  tripled  from  FDA's  best 
estimates. 

D.  Other  Industry  Comments 

Several  comments  insisted  that  FDA 
had  not  conducted  a  comprehensive 
cost-benefit  analysis  of  the  proposed 
rule,  as  required  under  Executive  Order 
12866.  These  comments  stated  that 
FDA's  economic  analysis  ignored  both 
the  potential  savings  in  consumer  health 
care  expenditures  that  would  be  lost  by 
restricting  important  labeling 
information,  as  well  as  the  likely 
negative  effect  of  the  proposal  on  the 
growth  of  the  dietary  supplement 
industry.  One  industry  comment,  for 
example,  declared  that  a  substantive 
cost-benefit  analysis  "must  identify  the 
potential  health  benefits  that  are  lost  as 
a  consequence  of  reduced  consumer 
access  to  useful  information  about  the 
health-related  properties  of  dietary 
supplements  and  ingredients."  It  noted 
that  FDA's  analysis  "fails  to  consider 
the  public  health  benefits  associated 
with  ingesting  dietary  supplements  as 
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well  as  the  losse  i  to  public  health  that 
could  result  fron  i  consumers  failing  to 
take  appropriate  dietary  supplements 
due  to  uninform  itive  structure/ ftmction 
claims."  That  comment  also  maintains 
that  "FDA's  faih  re  to  assess  and 
consider  such  bt  nefits  (and  costs) 
stands  in  contrai  t  with  the  specific 
finding  of  DSHE  \  that  'appropriate  use 
of  safe  nutrition,  il  supplements  will 
limit  the  inclder  ce  of  chronic  diseases, 
and  reduce  long  term  health  care 
expenditures'."   'he  comment  also 
points  out  that  F  DA  has  performed  such 
analyses  in  othe  rulemakings,  e.g.. 
tobacco,  nutritio  n  labeling,  and  ephedra 
regulations. 

FDA  disagrees .  Although  Executive 
Order  12866  dirscts  agencies  to  assess 
the  costs  and  be;  lefits  of  economically 
significant  rules  the  quantification  of 
these  expected  c  osts  and  benefits  is 
required  only  "t )  the  extent  feasible" 
(58  FR  51735  at  51741,  October  14. 
1993).  As  descri  jed  above,  FDA  believes 
that  its  final  ruh  strikes  the  appropriate 
balance  with  res  pect  to  health-related 
claims  in  dietar '  supplement  labeling. 
The  rule  classifi  3S  certain  claims  as 
acceptable  struc  ure/function  claims 
that  may  be  mac  e  without  prior  FDA 
review.  Althoug  i  the  provision  of 
structure/functii  )n  information  to  - 
consumers  may  reduce  health  care 
expenditiues,  m  >  health  organization, 
industry  association,  or  any  other 
interested  publi :  or  private  group  has 
presented  infon  lation  or  data  that 
would  allow  th(  agency  to  develop  a 
quantifiable  esti  mate  of  the  health  care 
benefits.  The  ru  e  classifies  other  claims 
as  disease  claim  s  that  are  subject  to 
existing  require  nents  for  new  drug 
approval  or  hea  th  claim  authorization 
before  a  produc  may  be  marketed  with 
the  claim.  FDA  jelieves  that  classifying 
claims  into  a  ca  egory  that  requires  FDA 
review  of  safety  and  efficacy  evidence, 
where  appropri  ite,  will  similarly  reduce 
long-term  healtl  i  care  expenditures. 
Again,  however ,  the  agency  has  no 
means  of  quant  fying  the  probable 
health  outcome  i  of  this  aspect  of  the 
rule  and  therefc  re  has  no  means  of 
quantifying  its  mpact  on  health  care 
expenditures.  E  Bcause  this  analysis 
discusses  the  ty  pes  of  benefits  and  costs 
reasonably  exp(  cted,  and  quantifies 
those  that  can  t  e  "feasibly"  quantified, 
the  agency  has.  in  fact,  complied  with 
the  direction  of  Executive  Order  12866. 

FDA  has  attei  npted  to  quantify  the 
benefits  of  som  !  of  its  previous 
regulations.  Th  j  agency's  estimated 
benefits  of  the  I  obacco  rule  relied  on  a 
widely  establis  led  risk  assessment 
published  by  tl  e  American  Cancer 
Society.  Estima  ted  benefits  of  the 
proposed  ephei  Ira  rule  were  based  on 


incidents  identified  in  the  agency's 
adverse  event  database.  Estimated 
benefits  of  the  nutrition  labeling  rule 
were  derived  from  epidemiological 
studies  of  the  consequences  of  dietary 
fat.  In  each  case,  the  agency  believed 
that  it  had  a  reasonably  reliable  data 
base  upon  which  to  base  conclusions, 
and  each  risk  assessment  dealt  with  the 
risks  of  a  single  substance  (tobacco, 
ephedra,  and  dietary  fat).  In  contrast, 
this  structiu-e/function  rule  governs 
structure/function  claims  in  the  labeling 
for  all  dietary  supplements.  Although 
the  agency  could  conceivably  analyze  a 
few  of  the  claims  covered  by  the  rule, 
adequate  data  on  the  benefits  and  risks 
of  most  of  these  products  are  not 
available.  Consequently,  the  agency 
believes  that  this  rule  will  improve  the 
nation's  health,  but  concludes  that  it 
caimot  feasibly  quantify  the  effects  of 
the  rule  on  the  nation's  health 
expenditiues. 

One  industry  comment  suggested  that 
the  regulatory  system  could  impede 
firms  from  conducting  research  to 
substantiate  structure/function  claims,  if 
DSHEA  is  construed  so  narrowly  that  it 
excludes  meaningful  health-related 
benefits.  This  comment  noted,  however, 
that  the  absence  of  an  enforceable  legal 
standard  for  substantiation  would 
discriminate  against  companies  that  do 
research  to  support  their  claims  and 
would  deter  science-based  companies 
from  entering  the  market.  Similarly,  a 
patient  organization  and  several 
pharmaceutical  companies  expressed 
concern  that  the  rule  would  permit 
some  products  to  escape  regulation  as 
drugs  and  therefore  diminish  incentives 
for  the  costly  clinical  research 
conducted  by  pharmaceutical 
companies  and  academic  scientists. 

As  stated  previously  in  the  document, 
FDA  is  not  aware  of  any  evidence  that 
would  indicate  that  the  establishment  of 
criteria  for  distinguishing  structure/ 
function  claims  from  disease  claims  will 
adversely  affect  the  conduct  of  scientific 
research.  In  fact,  FDA  believes  that  the 
final  rule  accords  with  the  intent  of 
DSHEA  in  promoting  the  enhancements 
to  consumer  health  expected  from  the 
broad  dissemination  of  structure/ 
function  information,  while  reducing 
the  risks  to  consumer  health  associated 
with  the  promotion  of  disease  treatment 
and/or  prevention  uses  for  products 
whose  safety  and  efficacy  have  not  been 
demonstrated. 

E.  Regulatory  Alternatives 

FDA  has  considered  several  major 
alternatives  to  the  proposed  rule  as  part 
of  the  rulemaking  process.  These 
include:  (1)  Taking  no  new  regulatory 
action;  (2)  treating  a  statement  about  a 


dietary  supplement  as  a  disease  claim 
only  if  the  statement  included  an 
express  reference  to  a  specific  disease; 
and  (3)  treating  a  statement  about  a 
dietary  supplement  as  a  disease  claim  if 
the  statement  mentions  an  abnormality 
of  the  structure  or  function  of  the  body, 
even  if  the  abnormality  was  not 
characterized  by  a  set  of  signs  or 
symptoms  recognized  as  the  disease. 
These  alternatives  are  fully  discussed  in 
the  preamble  to  the  proposed  rule  (63 
FR  23624  at  23630)  and  alternative  (2) 
is  also  discussed  extensively  in  section 
lI.E  of  this  document.  In  brief,  FDA 
finds  that  the  public  comment  does  not 
include  evidence  or  arguments 
sufficient  to  persuade  the  agency  to 
support  these  alternatives. 

Within  the  broad  framework  of  the 
final  rule,  FDA  weighed  other  policy 
changes  that  could  affect  the 
compliance  costs.  One  option  would 
have  set  the  compliance  period  for  all 
firms  at  6  months  and  another  at  12 
months  from  the  publication  date  of  the 
final  rule.  Other  options  would  have 
extended  the  compliance  period  beyond 
18  months  for  small  businesses,  or 
completely  exempted  small  businesses 
from  the  rule.  Finally,  the  proposed  rule 
would  have  permitted  firms  12  or  18 
months  to  comply,  depending  on 
whether  they  were  large  or  small  firms; 
but  only  if  they  had  submitted  timely 
notifications  of  their  structure/function 
claims  to  FDA  and  FDA  had  not 
objected  to  the  claims.  Other  firms  had 
only  a  30-day  compliance  period. 

Based  on  its  model  of  food  labeling 
costs,  FDA  assumes  that  compliance 
costs  double  for  each  halving  of  the 
compliance  period  (Ref.  13).  Thus,  the 
first  option,  which  set  a  6-month 
compliance  date  for  all  firms,  results  in 
average  relabeling  costs  twice  as  high  as 
that  of  the  12-month  compliance  period. 
FDA  decided  that  this  additional  burden 
was  not  warranted.  The  option  of  a  12- 
month  compliance  period  for  small  as 
well  as  large  firms  was  rejected  because 
of  the  additional  burden  to  small  firms, 
which  may  find  it  more  difficult  to 
effect  rapid  shifts  in  labeling 
procedures.  The  final  rule  provides 
small  firms  with  an  additional  6  months 
to  introduce  these  labeling  changes. 
Extending  the  compliance  date  for  small 
firms  beyond  18  months  was  rejected, 
because  the  agency  did  not  believe  that 
the  delayed  consumer  benefits  would  be 
balanced  by  the  relatively  modest 
additional  cost  saving.  Exempting  all 
small  firms  was  not  acceptable,  because 
most  firms  covered  by  this  rule  are 
small.  The  final  option,  which  was  to 
include  the  compliance  periods 
specified  in  the  proposed  rule,  required 
label  changes  within  30  days  for 
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products  bearing  claims  of  which  FDA 
had  not  been  notified  or  claims  to  which 
FDA  had  already  objected.  This  option 
was  rejected  because  it  could  have 
increased  costs  per  label  for  many  small 
firms  by  a  factor  of  eight. 

F.  Small  Business  Impacts 

As  stated  above,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities,  unless  the  rule  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  With  this  final 
rule,  FDA  is  defining  the  types  of 
statements  that  can  be  made  concerning 
the  effect  of  a  dietary  supplement  on  the 
structure  or  function  of  the  body.  It  also 
establishes  criteria  for  determining 
when  a  statement  represents  a  claim  to 
diagnose,  ciue,  mitigate,  treat,  or 
prevent  disease  and  thus  is  not 
acceptable  as  a  structure/function  claim. 
The  regulation  was  preJDared  in 
response  to  the  dietary  supplement 
industry's  request  for  clarification  ft'om 
FDA  with  respect  to  the  distinction 
between  structure/function  and  disease 
claims,  and  to  guidance  in  the 
Commission  report  suggesting  that  FDA 
provide  such  clarification  to  industry. 

For  its  analysis  of  the  proposed  rule, 
FDA  had  estimated  that  between  500 
and  850  firms  were  involved  in  dietary 
supplement  manufactining.  A  more 
recent  industry  survey  reports  that  1 ,050 
companies  manufacture  dietary 
supplements;  although  as  explained 
above,  some  of  these  companies  may 


manufacture  products  not  covered  by 
this  rule.  FDA  has  projected  the 
industry  size  for  this  rule  at  about  1 ,000 
firms.  The  Small  Business 
Administration  (SBA)  has  determined 
that  dietary  supplement  manufacturers 
with  fewer  than  500  employees  are 
small  businesses.  Because  most  data 
soiu-ces  characterize  firms  in  this 
industry  by  sales  revenues  rather  than 
employment  size,  and  because  company 
revenues  of  less  than  $20  million 
correlate  reasonably  well  with  a  500 
employee  threshold,  FDA  has  received 
approval  from  the  SBA  to  use  a  less- 
than-$20  million  sales  revenue  standard 
to  represent  small  dietary  supplement 
manufacturers.  Table  1  displays  the 
reported  size  distribution  of  the  dietary 
supplement  manufacturing  industry. 
As  described  above,  FDA  assumes 
that  all  small  manufacturers  of  dietary 
supplements  will  incur  administrative 
costs  of  about  $407  per  firm.  In 
addition,  a  number  of  small 
manufactiuers  of  dietary  supplements 
will  need  to  alter  some  product  labels, 
at  an  average  redesign  cost  of  about 
$1,300  per  SKU,  and  an  average 
inventory  cost  of  about  $107  per  SKU. 
FDA  furUier  analyzed  the  dietary 
supplement  product  data  base  described 
in  the  October  1999  RTI  report  (Ref.  11) 
to  determine  how  these  products  may  be 
distributed  among  small  businesses.  As 
noted  earlier,  FDA  estimates  that  about 
628  of  the  837  products  (75  percent) 
needing  revised  labels  due  to  this  rule 
are  manufactured  by  small  firms.  If 
these  628  products  were  randomly 
distributed  among  the  950  small 


businesses,  less  than  0.1  percent  of  the 
small  firms  (1  firm)  would  be  likely  to 
have  more  than  4  of  these  products  and 
only  about  3  percent  (30  firms)  to  have 
more  than  2  of  these  products. 

A  small  firm  that  needs  to  redesign 
labels  for  three  products  (about  eight 
SKU's)  due  to  the  rule  will  incur 
estimated  one-time  direct  compliance 
costs  of  about  $11,650.  A  small  firm  that 
needs  to  redesign  labels  for  4  products 
(about  10  SKU's)  would  incur  costs  of 
about  $14,950,  or  roughly  1.2  percent  of 
average  company  revenue.  Thus,  the 
assumption  that  these  products  are 
randomly  distributed  among  small  firms 
indicates  that  very  few  small  businesses 
would  be  likely  to  incur  relabeling  costs 
that  are  greater  than  1  percent  of  average 
small  company  revenue.  It  is  possible, 
however,  that  some  firms  will  have  a 
disproportionate  number  of  labels  to  be 
revised.  In  the  RTI  database  of  3,000 
randomly  selected  products,  only  3 
companies  (all  large)  have  more  than  24 
products.  Although  the  data  base 
sample  show  a  number  of  small 
companies  with  up  to  24  products,  it  is 
very  unlikely  that  all  of  these  product 
labels  would  need  to  be  changed  due  to 
this  rule.  If  a  small  company  needed  to 
revise  10  products,  however,  its  direct 
costs  of  compliance  would  be  about 
$37,000.  Moreover,  although  FDA 
caimot  quantify  the  likelihood,  some 
small  firms  could  lose  product  sales  due 
to  the  necessary  removal  of  a  disease 
claim  from  a  product  label.  Thus,  FDA 
finds  that  this  rule  may  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  companies. 


Table  1  .—Estimated  Number  of  Dietary  Supplement  Manufacturers  and  Revenues,  by  Size  Category 


Size  Category 

Numt)er  of  Companies 

Revenues  ($  in  billions) 

Percentage  of  Market 

>$1 00  million 
$20  to  $100  million 
<$20  million 
Total 

16 
38 
996 
1,050 

3.32 
1.54 
1.19 
6.05 

55% 
25% 
20% 
100% 

'  Research  Triangle  Institute,  "Economic  Characterization  of  the  Dietary  Supplement  Industry,"  March  1999,  pp.  5-15. 


Vn.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 
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List  of  Subjects 

Food  label 
and  recordkeep 

Therefore,  unjder 
Drug,  and  Cosnietic 
Health  Service 
delegated  to  tin 
and  Drugs,  21 
as  follows: 


in  21  CFR  Part  101 

Nutrition,  Reporting 


ng  requirements, 
the  Federal  Food, 
Act,  the  Public 
Vet,  and  imder  authority 
Commissioner  of  Food 
QFR  part  101  is  amended 


PART  101— FO  3D  LABELING 


I 


1 .  The  autho 
part  101  continties 

Authority:  1 5 
U.S.C.  321,331. 

2.  Section 
revising  the  section 
adding 
follows: 


101 


paragra  )hs 


[f)  Permitted 
statements.  Di 
or  labeling  maj 
requirements  i 
(e)  of  this  section 
describe  the  ro 
ingredient  i 
structure  or 
characterize 
mechanism  by 
dietary  ingredi 


thi 


from  R.  ].  Moore,  FDA, 
ifications  made  pursuant 


from  |.  Lienesch,  FDA,  to 
relabeling  cost  estimate  for 
made  for  dietary 
ing  the  effect  of  the 
structure  or  function  of  the 
1999. 


ijity  citation  for  21  CFR 
to  read  as  follows: 


.S.C.  1453,  1454,1455:21 
:42,  343.  348,  371. 


.93  is  amended  by 
heading  and  by 
(f)  and  (g)  to  read  as 


§  1 01 .93    Certain  types  of  statements  for 
dietary  supplemf  nts. 


structure/function 
€  lary  supplement  labels 
subject  to  the 
paragraphs  (a)  through 
bear  statements  that 
e  of  a  nutrient  or  dietary 
nte  ided  to  affect  the 
function  in  humans  or  that 
documented 
which  a  nutrient  or 
snt  acts  to  maintain  such 


structure  or  function,  provided  that 
such  statements  are  not  disease  claims 
under  paragraph  (g)  of  this  section.  If 
the  label  or  labeling  of  a  product 
marketed  as  a  dietary  supplement  bears 
a  disease  claim  as  defined  in  paragraph 
(g)  of  this  section,  the  product  will  be 
subject  to  regulation  as  a  drug  unless  the 
claim  is  an  authorized  health  claim  for 
which  the  product  qualifies. 

(g)  Disease  claims.  (1)  For  purposes  of 
21  U.S.C.  343{r)(6),  a  "disease"  is 
damage  to  an  organ,  part,  structure,  or 
system  of  the  body  such  that  it  does  not 
function  properly  (e.g.,  cardiovascular 
disease),  or  a  state  of  health  leading  to 
such  dysfunctioning  (e.g., 
hypertension);  except  that  diseases 
resulting  from  essential  nutrient 
deficiencies  (e.g.,  scurvy,  pellagra)  are 
not  included  in  this  definition. 

(2)  FDA  will  find  that  a  statement 
about  a  product  claims  to  diagnose, 
mitigate,  treat,  cure,  or  prevent  disease 
(other  than  a  classical  nutrient 
deficiency  disease)  under  21  U.S.C. 
343(r)(6)  if  it  meets  one  or  more  of  the 
criteria  listed  below.  These  criteria  are 
not  intended  to  classify  as  disease 
claims  statements  that  refer  to  the 
ability  of  a  product  to  maintain  healthy 
structure  or  function,  unless  the 
statement  implies  disease  prevention  or 
treatment.  In  determining  whether  a 
statement  is  a  disease  claim  under  these 
criteria,  FDA  will  consider  the  context 
in  which  the  claim  is  presented.  A 
statement  claims  to  diagnose,  mitigate, 
treat,  cure,  or  prevent  disease  if  it 
claims,  explicitly  or  implicitly,  that  the 
product: 

(i)  Has  an  effect  on  a  specific  disease 
or  class  of  diseases; 

(ii)  Has  an  effect  on  the  characteristic 
signs  or  symptoms  of  a  specific  disease 
or  class  of  diseases,  using  scientific  or 
lay  terminology; 

(iii)  Has  an  effect  on  an  abnormal 
condition  associated  with  a  natiual  state 
or  process,  if  the  abnormal  condition  is 
uncommon  or  can  cause  significant  or 
permanent  harm; 

(iv)  Has  an  effect  on  a  disease  or 
diseases  through  one  or  more  of  the 
following  factors: 


(A)  The  name  of  the  product: 

(B)  A  statement  about  the  formulation 
of  the  product,  including  a  claim  that 
the  product  contains  an  ingredient 
(other  than  an  ingredient  that  is  an 
article  included  in  the  definition  oi 
"dietary  supplement"  under  21  U.S.C. 
321(ff)(3))  that  has  been  regulated  by 
FDA  as  a  drug  and  is  well  known  to 
consumers  for  its  use  or  claimed  use  in 
preventing  or  treating  a  disease; 

(C)  Citation  of  a  publication  or 
reference,  if  the  citation  refers  to  a 
disease  use,  and  if,  in  the  context  of  the 
labeling  as  a  whole,  the  citation  implies 
treatment  or  prevention  of  a  disease, 
e.g.,  through  placement  on  the 
immediate  product  label  or  packaging, 
inappropriate  prominence,  or  lack  of 
relationship  to  the  product's  express 
claims; 

(D)  Use  of  the  term  "disease"  or 
"diseased,"  except  in  general  statements 
about  disease  prevention  that  do  not 
refer  explicitly  or  impHcitly  to  a  specific 
disease  or  class  of  diseases  or  to  a 
specific  product  or  ingredient;  or 

(E)  Use  of  pictures,  vignettes, 
symbols,  or  other  means; 

(v)  Belongs  to  a  class  of  products  that 
is  intended  to  diagnose,  mitigate,  treat, 
ciu^e,  or  prevent  a  disease; 

(vi)  Is  a  substitute  for  a  product  that 
is  a  therapy  for  a  disease; 

(vii)  Augments  a  particular  therapy  or 
drug  action  that  is  intended  to  diagnose, 
mitigate,  treat,  ciue,  or  prevent  a  disease 
or  class  of  diseases; 

(viii)  Has  a  role  in  the  body's  response 
to  a  disease  or  to  a  vector  of  disease; 

(ix)  Treats,  prevents,  or  mitigates 
adverse  events  associated  with  a  therapy 
for  a  disease,  if  the  adverse  events 
constitute  diseases;  or 

(x)  Otherwise  suggests  an  effect  on  a 
disease  or  diseases. 

Dated:  October  26,  1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  00-53  Filed  01-.5-00;  8:45  ami 
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382 

352 

Proposed  Rules: 

39 250,251, 

71 

254,  395,  397, 

399,401,0 

402 

108 

560 

109 

560 

Ill 

560 

129 

560 

191 

560 

15  CFR 

902 

Proposed  Rules: 

303 

16  CFR 

1700 


.30 


.731 


18  CFR 

35 


.810 


21  CFR 

101 

201 

341 

369 

Proposed  Rules: 
216 


.1000 

7 

7 

7 


.256 


22  CFR 

22 

514 


.352 
.352 


23  CFR 

655 


26  CFR 

301 ,..., 

Proposed  Rules: 

1 

301 


.215 


..258 
..263 


26  CFR 

1 


.701 


29  CFR 

2550 


.614 


30  CFR 

250 


.217 


39  CFR 

Proposed  Rules: 

111 

206 


.264 
.403 


32  CFR 

Proposed  Rules: 

813 


.419 


33  CFR 

117 353.710 

154 710 

155 710 

38  CFR 

17 762 

51 762 

58 762 


.93 


40  CFR 

52 14,  16 

82 716 

300 19 

721 354 

Propoesd  Rules: 

52 104,421,732 

180 425 


11 


45CFR 
Proposed  Rules: 

160 

164 


46CFR 

Proposed  Rules: 

356 


47CFR 

0 
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.427 

.427 


73 219,220 

76 375 

Proposed  Rules: 

73 270 


.646 
.374 


48CFR 

Proposed  Rules: 

1804 

1852 


.429 
.429 


49  CFR 

1 

Proposed  Rules: 
1244 


50  CFR 

17 

216 

300 

600 


.220 
.732 


...20 
...30 
...59 
.221 


648 377 

660 221 

679 60,65,74,380 

Proposed  Rules: 

109 


18... 
216. 
222. 
223. 
226. 
300. 


270 

270 

105 

105 

272 

648 275,431 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  6, 
2000 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
''      protection — 

Essential-use  allowances; 
allocation;  published  1- 
6-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

District  of  Columbia; 
published  12-7-99 
Hazardous  waste: 
Mercury-containing  lamps 
(light  bulbs);  published  7- 
6-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Western  snowy  plover, 
Pacific  coast  population; 
published  12-7-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Central  Arizona  and  New 
Mexico-West  Texas; 
comments  due  by  1-10- 
00;  published  11-10-99 
Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
1-12-00;  published  12-13- 
99 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  1- 
12-00;  published  12-13-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Scrapie  in  sheep  and  goats; 

movement  restrictions  and 

indemnity  program; 


comments  due  by  1-14- 

00;  published  1-7-00 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published'1 1-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 

Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
Fastener  Quality  Act; 
implementation;  comments 
due  by  1-14-00;  published 
12-15-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
Pamlico  Sound,  NO; 
closure  to  mesh  gillnet 
fishing;  comments  due  by 
1-10-00;  published  12-16- 
99 
Sea  turtle  conservation; 
shrimp  trawling 
requirements 


Turtle  excluder  device; 
comments  due  by  1-12- 
00;  published  12-13-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Voluntary  consensus 
standards  (OMB  Circular 
A-119);  comments  due  by 
1-10-00;  published  11-9- 
99 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Family  member  dental 
plan;  comments  due  by 
1-14-00;  published  12- 
15-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
tnjcks — 

Pre-production  certification 
procedures;  compliance 
assurance  programs: 
reconsideration  petition; 
comments  due  by  1-14- 
00;  published  12-17-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Internet  telephony  and 
computer  based 
equipment:  access  by 
persons  with  disabilities; 
comments  due  by  1-13- 
00;  published  11-19-99 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
1-10-00;  published  12-8- 
99 
Michigan;  comments  due  by 
1-13-00:  published  12-8- 
99 
Texas;  comments  due  by  1- 
10-00;  published  12-8-99 
Television  broadcasting: 
Satellite  Home  Viewer 
Improvement  Act; 
implementation — 
Retransmission  consent 
issues;  comments  due 
by  1-12-00;  published 
12-29-99 
FEDERAL  LABOR 
RELATIONS  AUTHORITY 
Equal  Access  to  Justice  Act; 
implementation: 


Attorney  fees  regulations; 
comments  due  by  1-13- 
00;  published  11-29-99 

FEDERAL  RESERVE 

SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Short-term  cash  advances 
(payday  loans);  comments 
due  by  1-10-00;  published 
11-5-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Child  Support  Enforcement 

Office 

Child  support  enforcement 
program: 

National  Medical  Support 
Notice;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  1-14- 
00:  published  11-15-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Columbian  white-tailed  deer; 
comments  due  by  1-14- 
00;  published  12-29-99 
Spikedace  and  loach 
minnow;  comments  due 
by  1-14-00;  published  12- 
10-99 
Marine  mammals: 
Incidental  take  during 
specified  activities — 
Beaufort  Sea.  AK;  year- 
round  oil  and  gas 
industry  operations; 
polar  bears  and  Pacific 
walrus;  comments  due 
by  1-13-00;  published 
1-3-00 
Incidental  taking — 
Beaufort  Sea  et  al.,  AK; 
oil  and  gas  industry 
operations:  polar  bears 
and  Pacific  walruses: 
comments  due  by  1-10- 
00:  published  12-9-99 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Denall  National  ParV  and 
Preserve,  AK;  traditional 
activities  definition: 
comments  due  by  1-11- 
00;  published  11-12-99 

MINE  SAFETY  AND  HEALTH 

FEDERAL  REVIEW 

COMMISSION 

Federal  Mine  Safety  and 

Health  Review  Commission 

Procedural  rules;  comments 

due  by  1-10-00;  published 

12-8-99 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 
Indian  Gaming  Regulatory  Act: 


IV 


Classification  of 
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games; 


comments  duj  by  1-10- 
00;  published  11-10-99 

NUCLEAR  REGULATORY 

COMMISSION 

Rulemaking  petiticns: 
Union  of  Concened 
Scientists;  co  nments  due 
by  1-10-00;  pjblished  10- 
27-99 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  administratior : 
Payments  durinj  evacuation; 
comments  dus  by  1-14- 
00;  published  12-15-99 

POSTAL  SERVIC  E 

Domestic  Mail  Manual; 
SAVE  verificatic  n 
procedures  aid 
revisions — 
Combined  postage 
payment  standards; 
automation  letter  mail; 
comments  jue  by  1-10- 
00;  published  12-9-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advis«  rs: 
Broker-dealers  jeemed  not 
to  be  investment  advisers; 
comments  die  by  1-14- 
00;  publishec   11-10-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 


California;  comments  due  by 

1-11-00;  published  11-12- 

99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives; 
Air  Cruisers  Co.;  comments 

due  by  1-10-00;  published 

11-9-99 
Airbus;  comments  due  by  1- 

13-00;  published  12-14-99 
Bell;  comments  due  by  1- 

14-00;  published  11-15-99 
Boeing;  comments  due  by 

1-10-00;  published  11-24- 

99 
British  Aerospace; 

comments  due  by  1-10- 

00;  published  12-9-99 
CFM  International; 

comments  due  by  1-12- 

00;  published  12-13-99 
Dassault;  comments  due  by 

1-10-00;  published  12-9- 

99 
Fokker;  comments  due  by 

1-12-00;  published  12-13- 

99 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  by  1- 

10-00;  published  12-9-99 
McDonnell  Douglas; 

comments  due  by  1-14- 

00;  published  11-30-99 
Transport  category 

airplanes — 


Mode  >C>  transponders 
with  single  Gillham 
code  altitude  input; 
comments  due  by  1-11- 
00;  published  11-12-99 
AInworthiness  standards; 
Special  conditions— 
CASA  Model  C-295 
airplane;  comments  due 
by  1-12-00;  published 
12-13-99 
Class  D  airspace;  comments 
due  by  1-14-00;  published 
12-3-99 
Environmental  impacts; 
policies  and  procedures 
implementation;  comment 
request;  comments  due  by 
1-11-00;  published  10-13-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  safety  enforcement 

procedures: 

Light  rail  transit  operations 
on  general  railroad 
system;  safety  jurisdiction; 
joint  agency  policy 
statement  with  Federal 
Transit  Administration; 
comments  due  by  1-14- 
00;  published  11-1-99 

TREASURY  DEPARTMENT 
Community  Development 
Financial  Institutions  Fund 

Community  Development 
Financial  Institutions 


Program;  implementation; 
comments  due  by  1-14-00; 
published  11-1-99 

TREASURY  DEPARTMENT 

Customs  Service 

Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 

Puget  Sound,  WA;  port 
limits;  comments  due  by 
1-10-00;  published  11-10- 
99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

income  taxes; 
Farm  income  averaging; 
comments  due  by  1-14- 
00;  published  10-8-99 

LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume    . 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 

Laws  for  the  first  session  of 

the  106th  Congress  will  be 

published  in  the  Federal 

Register  on  December  30, 

1999. 

Last  List  December  21,  1999. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  1089- 
1092 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Scrapie  in  sheep  and  goats;  movement  restrictions  and 
indemnity  program,  1074 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Simshine  Act,  1095 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
Racial/ethnic  minority  populations;  capacity-building 
assistance  to  improve  delivery  and  effectiveness  of 
prevention  services,  1271-1294 
National  public  health  information/communication 
network;  operation  and  enhancement,  1159-1161 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1161 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

New  York  Harbor,  NY;  safety  zone,  1065-1068 
PROPOSED  RULES 

Drawbridge  operations: 

Massachusetts,  1077-1079 
Ports  and  waterways  safety: 

Monongahela  River,  PA;  regulated  navigation  area 
terminated,  1079-1080 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  1145 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  1094-1095 


Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1229- 
1232 

Customs  Service 

NOTICES 

IRS  interest  rates  used  in  calculating  interest  on  overdue 
accounts  and  refunds,  1227-1229 

Defense  Department 

See  Navy  Department 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities- 
Submission  for  OMB  review;  comment  request,  1145- 
1146 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
1180-1182 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Biobased  Products  and  Bioenergy  Technologies,  1146- 

1147 
Environmental  Management  Program,  1147-1148 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Idaho  National  Engineering  and  Environmental 

Laboratory,  ID,  1149 
Los  Alamos  National  Laboratory,  NM,  1148 
Paducah  Gaseous  Diffusion  Plant,  KY,  1148-1149 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  1068-1070 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  1070-1073 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  1080-1081 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  1081 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  1150 

Weekly  receipts,  1150-1151 
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Policy  and  Technology  National  Advisory 
1151 


Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Trade  RepBesentative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  1051-1055 
PROPOSED  RULE!  i 
Airworthiness  directives: 

Cessna,  1075-1076 
NOTICES 
Agency  inform  ition  collection  activities: 

Submission  or  0MB  review;  comment  request,  1221- 
1223 
Meetings: 

RTCA,  Inc..  1223 
Passenger  facility  charges;  applications,  etc.: 

Santa  Barbaia  Mimicipal  Airport,  CA,  1223-1224 

Federal  Communications  Commission 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  1151-1154 
Submission  for  0MB  review;  comment  request,  1154- 


1156      J 
«l  Deposit 


Insurance  Corporation 


Federal 

NOTICES 

Agency  information  collection  activities: 
Submission  ^or  OMB  review;  comment  request,  1229- 
1232 

Federal  Election  Commission 

PROPOSED  RULSS 

Internet  use  fdr  campaign  activity;  inquiry,  1074-1075 
Federal  Energy  Regulatory  Commission 

NOTICES 

National  Register  of  Historic  Places: 
Programmatfc  agreement  for  managing  properties; 
restricted  service  list — 
USGen  N^  England.  Inc.,  1149-1150 

Federal  Regidter,  Administrative  Committee 

See  Federal  Register  Office 

Federal  Register  Office 

NOTICES 

Public  Laws;  ;umulative  list: 

106th  Cong  ess:  First  Session  [Editorial  Note:  The  entry 
for  this  list,  published  at  64  FR  73856-73859  in  the 
Federa  Register  of  December  30,  1999,  was 
inadvei  tently  omitted  from  that  issues's  table  of 
conten  s.] 

Federal  Reserve  System 

NOTICES 

Banks  and  batik  holding  companies: 
Change  in   lank  control,  1156 
Formations,  acquisitions,  and  mergers,  1156 
Permissibh  nonbanking  activities,  1156-1157 

Meetings;  Suishine  Act,  1157 


Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
RHI  AG,  1157-1159 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Anadromous  Atlantic  salmon;  Gulf  of  Maine  distinct 
population  segment;  status  review,  1082-1083 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 

Pond  Creek  National  Wildlife  Refuge,  AR,  1163 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits— 
Tulare  County,  CA;  valley  elderberry  longhom  beetle 
and  San  Joaquin  kit  fox,  1163-1165 
Tenyo  Maru  fishing  vessel  oil  spill,  WA;  restoration  plan, 
1165-1166 

Forest  Service 

NOTICES 

Meetings: 
Eastern  Washington  Cascades  Provincial  Advisory 
Committee  et  al.,  1092 

General  Services  Administration 

RULES 

Federal  travel: 
Privately  owned  automobile  mileage  reimbursement, 
1267-1269  - 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  1145- 
1146 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Maptech,  Inc.,  1166 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Ehgible  institutions  of  higher  education;  nominations,  1232 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare; 
Ambulance  Fee  Schedule  Negotiated  Rulemaking 
Committee — 
Meetings,  1081-1082 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  conmient  request,  1161- 
1163 
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Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1163 

Immigration  and  Naturalization  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
San  Diego,  CA;  international  border  fence  and  roads; 
construction,  1175 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1166- 
1167 
Tribal-State  Compacts  approval;  Class  HI  (casino)  gambling: 

Moapa  Band  of  Paiute  Indians,  NV,  1167 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Estate  and  gift  taxes: 
Prior  gifts  valuation;  adequate  disclosure;  correction, 
1059 
Excise  taxes:  ^ 

Prepaid  telephone  cards;  communications  excise  tax, 
1056-1059 
Income  taxes: 
Purchase  price  allocations  in  deemed  and  actual  asset 
acquisitions,  1235-1265 
PROPOSED  RULES 
Excise  taxes: 
Deposits  and  tax  returns,  1076-1077 

International  Trade  Administration 

NOTICES 

Antidumping: 
Cold-rolled  flat-rolled  carbon-quality  steel  products 
ft'om — 
China.  1117-1127 
Indonesia,  1103-1110 
Slovakia,  1110-1117 
Taivi^an,  1095-1103 
Turkey,  1127-1136 
Electrolytic  manganese  dioxide  from — 

Japan  and  Greece,  1136 
Porcelain-on-steel  cooking  ware  from — 
China.  1136-1139 
-     Solid  fertilizer  grade  anmionium  nitrate  from — 
Russian  Federation.  1139-1144 

International  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1173 
Import  investigations: 
Industrial  phosphoric  acid  from — 

Israel  and  Belgiimi,  1173-1174 
Stainless  steel  butt-weld  pipe  fittings  from — 
Various  coimtries,  1174 


Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Missing  and  Exploited  Children's  Program,  1175-1180 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Closiu-e  of  public  lands: 

Montana,  1167 
Meetings: 

Resource  Advisory  Coxmcils — 
Sierra  Front/Northwestern  Great  Basin,  1167-1168 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  1168 

Nevada,  1168-1169 

Management  and  Budget  Office 

NOTICES 

Reports  and  guidance  doaunents;  availability,  etc.: 
Costs  and  benefits  of  Federal  Regulations:  report  to 
Congress,  1295-1296 

National  Aeronautics  and  Space  Administration       _ 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

.  Agency  information  collection  activities — 

Submission  for  OMB  review;  comment  request,  1145- 
1146 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1229- 
1232 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

Child  restraint  systems;  safety  performance,  1224-1225 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Aprilia  S.p.A.,  1225-1226 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Anadromous  Atlantic  salmon;  Gulf  of  Maine  distinct 
population  segment;  status  review,  1082-1083 
Marine  mammals: 
Incidental  taking — 
San  Francisco-Oakland  Bay  Bridge,  CA;  pile 

installation  demonstration  project,  1083-1088 
NOTICES 
Meetings: 
Western  Pacific  Fishery  Management  Council,  1145 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1169 

Enviroiunental  statements;  availability,  etc.: 
Yosemite  National  Park,  CA;  Merced  Wild  and  Scenic 
River  comprehensive  management  plan,  1170-1171 


VI 


statements;  notice  of  intent: 
Vancouver  National  Historic  Site,  WA,  1171 


Environmental 

Fort 
Meetings: 

Boston  Harbor 

Mojave 
1172 

Tallgrass 
1172 
National  Register 

Pending  nominations 
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Islands  Advisory  Council,  1171 
National  Preserve  Advisory  Commission,  1171- 

Pr4rie  National  Preserve  Advisory  Committee, 

of  Historic  Places: 
1172-1173 


National  Scieffce  Foundation 

NOTICES 

Agency  informbtion  collection  activities: 
Proposed  collection;  comment  request,  1182 


Navy  Department 

NOTICES 

Inventions 

1146 
Meetings: 

Naval  Reseat 
Organization, 
Commander 
exchan^ 


Go  /emment-owned;  availability  for  licensing, 


Advisory  Committee,  1146 
unctions,  and  authority  delegations: 
Naval  Inventory  Control  Point;  museum 
program  responsibility,  1146 


Nuclear  Reguftory  Commission 

NOTICES 

Environmenta 

Power  Authbrity 
Memorandum! ; 

Energy  Deps  rtment 
1188 
Applications, 

Carolina  Pojver 

Virginia  Eleptric 


statements;  availability,  etc.: 

^  of  State  of  New  York,  1183-1184 
of  understanding: 

;  sealed  sources  management,  1184- 

learings,  determinations,  etc.: 
&  Light  Co.,  1182-1183 
&  Power  Co.,  1183 


Nuclear  Wasts  Technical  Review  Board 

NOTICES 

Meetings: 
Yucca  Mountain,  NV,  repository;  correction,  1233 

Office  of  United  States  Trade  Representative 

See  Trade  Rejiresentative,  Office  of  United  States 

Public  Health, Service 

See  Centers  fdr  Disease  Control  and  Prevention 
See  Substance  Abuse  and  Mental  Health  Services 
Administ  ation 

Railroad  Retirement  Board 

NOTICES 

Agency  infonhation  collection  activities: 
Proposed  cpUection;  comment  request,  1188-1189 


:( operative  agreements;  availability,  etc.: 

Enterprise  Program;  technicad  assistance 
transportation  systems,  1092-1094 


Rural  Busine^-Cooperative  Service 

NOTICES 
Grants  and  ci 
Rural  Busiiiess 
for  nu(  J 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Campany  Act  of  1940: 
Exemption  applications — 
H&Q  Hes  Ithcare  Investors  et  al.,  1201-1202 
Standish.  Ayer  &  Wood  Investment  Trust  et  al.,  1199- 
1201 


Joint  industry  plan: 

National  Association  of  Securities  Dealers.  Inc.,  et  al.. 
1202-1204 
Securities: 

Transfer  agents;  registration,  caiicellation,  etc. — 
Non-bank  transfer  agents,  1204-1205 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  1205—1208 

National  Association  of  Securities  Dealers,  Inc..  1208- 
1212 

New  York  Stock  Exchange.  Inc.,  1212-1214 

Pacific  Exchange,  Inc.,  1214-1215 
Applications,  hearings,  determinations,  etc.: 

Golden  American  Life  Insurance  Co.  et  al.,  1189-1195 

Provident  Mutual  Life  Insurance  Co.  et  al.,  1195-1199 

Social  Security  Administration 

NOTICES 

Social  security  rulings: 
Disability  insiu^nce  benefits;  claims  filed  under  both 
Social  Security  Act  and  Americans  with  Disabilities 
Act,  1215-1219 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Ancient  Faces:  Mummy  Portraits  from  Roman  Egypt, 

1219 
Masterpieces  of  Korean  Ceramics  from  the  Museimi  of 
Oriental  Ceramics,  Osaka,  1219-1220 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
SAMHSA  National  Advisory  Council,  1163 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana.  1059-1063 
Virginia.  1063-1065 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Consolidated  Rail  Corp.,  1226 
Railroad  services  abandonment: 

Union  Pacific  Raiboad  Co..  1226-1227 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  1229- 
1232 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Telecommimications  trade  agreements,  compliance; 
comment  request,  1220-1221 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 


Federal  Register / Vol.  65,  No.  5 /Friday,  January  7,  2000 / Contents 


Treasury  Department 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  conunent  request,  1229- 
1232 

Truman,  Harry  S.,  Scholarship  Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 
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Office  of  Management  and  Budget,  1295-1296 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
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Rules  and  Regulations 


Federal  Register 

Vol.  65.  No.  5 

Friday.  January  7.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  tracks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-361-AD;  Amendment 
39-11502;  AD  2000-01-05] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  That  AD  ciurently 
requires  repetitive  inspections  and  tests 
of  the  thrust  reverser  control  and 
indication  system  on  each  engine,  and 
corrective  actions,  if  necessary; 
installation  of  a  terminating 
modification;  and  repetitive  operational 
checks  of  that  installation,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  the  results  of  a  safety  review,  which 
revealed  that  in-flight  deplo)anent  of  a 
thrust  reverser  could  result  in 
significant  reduction  in  airplane 
controllability.  The  actions  specified  in 
this  AD  are  intended  to  ensure  the 
integrity  of  the  fail-safe  features  of  the 
thrust  reverser  system  by  preventing 
possible  failure  modes,  which  could 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight,  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  identifies 
certain  repetitive  operational  checks 
that  were  inadvertently  omitted  from 
the  existing  AD,  and  revises  certain 
procediu'es  for  accomplishment  of  the 
operational  checks  and  certain  follow- 
on  corrective  actions. 
DATES:  Effective  January  24,  2000. 

The  incorporation  by  reference  of 
certain  publications  as  listed  in  the 


regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  15,  1999  (64  FR  47365. 
August  31,  1999). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  7,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
361-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Conmiercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Hormel,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2681; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  August 
19, 1999,  the  FAA  issued  AD  99-18-03, 
amendment  39-11269  (64  FR  47365, 
August  31,  1999),  applicable  to  certain 
Boeing  Model  747  series  airplanes.  That 
AD  requires  repetitive  inspections  and 
tests  of  the  thrust  reverser  control  and 
indication  system  on  each  engine,  and 
corrective  actions,  if  necessary; 
installation  of  a  terminating 
modification;  and  repetitive  operational 
checks  of  that  installation,  and  repair,  if 
necessary.  That  AD  was  prompted  by 
the  results  of  a  safety  review,  which 
revealed  that  in-flight  deployment  of  a 
thrust  reverser  could  result  in 
significant  reduction  in  airplane 
controllability.  The  actions  required  by 
that  AD  are  intended  to  ensure  the 
integrity  of  the  fail-safe  featiires  of  the 
thrust  reverser  system  by  preventing 
possible  failure  modes,  which  could 
result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight,  and 
consequent  reduced  controllability  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  99-18-03, 
the  FAA  finds  that  it  inadvertently 


omitted  reference  to  the 
accomplishment  of  repetitive 
operational  checks;  however,  the 
Summary  and  Explanation  of 
Requirements  of  the  Rule  sections  both 
specified  accomplishment  of  the 
repetitive  operational  checks.  The 
FAA's  intent  in  paragraph  (d)  of  that  AD 
was  to  require  operators  to  perform 
repetitive  operational  checks  at  intervals 
not  to  exceed  3,000  flight  hoiu^ 
following  accomplishment  of  the  initial 
operational  check.  Paragraph  (d)  of  this 
AD  has  been  revised  accordingly. 

The  FAA  also  has  determined  that  the 
procedures  in  the  Airplane  Maintenance 
Manual  (AMM)  are  inadequately 
defined  to  allow  for  accomplishment  of 
the  operational  checks;  therefore,  the 
procedures  are  included  in  an  appendix 
to  this  AD.  Accordingly,  this  action 
revises  paragraphs  (d)  and  (e)  of  that  AD 
to  remove  all  references  to  the  AMM  for 
accomplishment  of  the  operational 
checks,  and  replace  those  references 
with  references  to  Appendix  1 
(including  Figure  1)  of  this  AD,  which 
describes  the  Gearbox  Lock  and  Air 
M«4tor  Brake  Test  procedures  required 
for  accomplishment  of  the  operational 
checks. 

In  addition,  all  references  to  the 
procedures  specified  in  the  Master 
Minimum  Equipment  List  and  the 
Dispatch  Deviation  Guide  in  paragraphs 
(b)  and  (e)  of  the  existing  AD  have  been 
removed  because  the  FAA  is  imable  to 
determine  that  an  airplane  is  safe  for 
operation  if  the  thrust  reverser 
functional  tests  are  not  successfully 
passed,  or  if  the  tests  are  imable  to  be 
performed.  These  procedures  are 
retracted  by  the  FAA  because  failiu^  of 
the  functional  test  might  indicate  that  a 
fault  or  faults  are  present,  which  could 
lead  to  an  uncommanded  deployment  of 
a  thrust  reverser  during  flight. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  99- 
18-03  to  continue  to  require  repetitive 
inspections  and  tests  of  the  thrust 
reverser  control  and  indication  system 
on  each  engine,  and  corrective  actions, 
if  necessary;  installation  of  a 
terminating  modification;  and  repetitive 
operational  checks  of  that  installation, 
and  repair,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
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Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
urmecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-361-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
.under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11269  (64  FR 
47365.  August  31.  1999).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11502.  to  read  as 
follows: 

2000-01-05  Boeing:  Amendment  39-11502. 
Docket  99-NM-361-AD.  Supersedes  AD 
99-18-03,  Amendment  39-11269. 
Applicability:  Model  747-lOOB,  -200, 
-300,  and  SP  series  airplanes,  equipped  with 
Rolls  Royce  RB211-524B2.  C2,  and  D4 
engines;  certificated  in  any  category,  as  listed 
in  the  following  service  bulletins: 

•  Boeing  Alert  Service  Bulletin  747- 
78A2148,  dated  June  1,  1995; 

•  Boeing  Service  Bulletin  747-78A2148, 
Revision  1,  dated  July  20,  1995; 

•  Boeing  Service  Bulletin  747-78-2136, 
dated  May  11, 1995;  and 

•  Boeing  Service  Bulletin  747-78-2156. 
dated  October  31. 1996. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
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effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  reverser  during  flight  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD 
99-18-03 

Repetitive  Inspections  and  Tests 

(a)  Within  90  days  after  September  15, 
1999  (the  effective  date  of  AD  99-18-03, 
amendment  39-11269):  Perform  the 
applicable  inspections  and  tests  of  the  thrust 
reverser  control  and  indication  system  on 
each  engine,  in  accordance  with  Part  III.A. 
through  III.G.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-78A2148,  dated  June  1,  1995,  or  Boeing 
Service  Bulletin  747-78A2148,  Revision  1, 
dated  July  20,  1995.  Repeat  the  applicable 
inspections  and  tests  thereafter  at  intervals 
not  to  exceed  18  months,  until 
accomplishment  of  paragraph  (c)  of  this  AD. 

Corrective  Actions 

(b)  If  any  inspection  or  test  required  by 
paragraph  (a)  of  this  AD  cannot  be 
successfully  performed  as  specified  in  the 
service  bulletin,  or  if  any  discrepancy  is 
detected  during  any  inspection  or  test,  prior 
to  further  flight,  repair  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2148, 
dated  June  1,  1995,  or  Boeing  Service 
Bulletin  747-78A2148,  Revision  1,  dated  July 
20,  1995.  Additionally,  prior  to  further  flight, 
any  failed  inspection  or  test  required  by 
paragraph  (a)  of  this  AD  must  be  repeated 
and  successfully  accomplished. 

Modification 

(c)  Within  36  months  after  September  15, 
1999:  Install  an  additional  locking  system  on 
the  thrust  reversers  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78-2156,  dated  October 
31,  1996.  Prior  to  or  concurrent  with 
accomplishment  of  Boeing  Service  Bulletin 
747-78-2156,  dated  October  31,  1996: 
Accomplish  Boeing  Service  Bulletin  747-78- 
2136,  dated  May  11,  1995;  and  Rolls-Royce 
Service  Bulletins  RB.211-71-B545,  Revision 
2,  dated  August  8,  1997,  RB.211-71-B551, 
Revision  1,  dated  March  20,  1998,  and 
RB.211-78-B552,  dated  June  21,  1996. 

Accomplishment  of  these  actions 
constitutes  terminating  action  for  the 
repetitive  inspections  and  tests  required  by 
paragraph  (a)  of  this  AD. 

Operational  Checks 

(d)  Within  3,000  flight  hours  after 
accomplishing  the  modification  required  by 
paragraph  (c)  of  this  AD,  or  within  1,000 
flight  hours  after  September  15,  1999, 
whichever  occurs  later:  Perform  operational 
checks  of  the  number  2  and  number  3 
gearbox  locks  and  of  the  air  motor  brake,  in 
accordance  with  the  procedures  described  in 
Appendix  1  (including  Figure  1)  of  this  AD. 
Repeat  the  operational  checks  thereafter  at 
intervals  not  to  exceed  3,000  flight  hours. 


Corrective  Actions 

(e)  If  any  operational  check  required  by 
paragraph  (d)  of  this  AD  cannot  be 
successfully  performed  as  specified  in  the 
procedures  described  in  Appendix  1  ' 
(including  Figure  1)  of  this  AD,  or,  if  any 
discrepancy  is  detected  during  any 
operational  check,  prior  to  further  flight, 
repair  in  accordance  with  the  procedures 
specified  in  the  Boeing  747  Airplane 
Maintenance  Manual.  Additionally,  prior  to 
further  flight,  any  failed  operational  check 
required  by  paragraph  (d)  of  this  AD  must  be 
repeated  and  successfully  accomplished. 
Continue  to  repeat  the  operational  checks 
thereafter  at  intervals  not  to  exceed  3,000 
flight  hours. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO.     . 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraphs  (d) 
and  (e)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  the  applicable  service 
bulletins:  *• 

•  Boeing  Service  Bulletin  747-78-2136, 
dated  May  11,  1995; 

•  Boeing  Alert  Service  Bulletin  747- 
78A2148,  dated  June  1,  1995; 

•  Boeing  Service  Bulletin  747-78A2148, 
Revision  1,  dated  July  20,  1995; 

•  Boeing  Service  Bulletin  747-78-2156, 
dated  October  31,  1996; 

•  Rolls-Royce  Service  Bulletin  RB. 21 1-78- 
B552,  dated  June  21,  1996; 

•  Rolls-Royce  Service  Bulletin  RB. 211-71- 
B545,  Revision  2,  dated  August  8.  1997;  or 

•  Rolls-Royce  Service  Bulletin  RB. 21 1-71- 
B551,  Revision  1,  dated  March  20. 1998. 
This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  September  15,  1999  (64 
FR  47365,  August  31,  1999).  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
January  24,  2000. 


Appendix  1 — 

Gearbox  Lock  and  Air  Motor  Brake  Test 

A.  General 

To  do  the  test  of  the  gearbox  locks  and  air 
motor  brake,  you  must  do  the  steps  that 
follow: 

(a)  Do  the  deactivation  procedure  of  the 
thrust  reverser  system. 

(b)  Do  the  test  of  the  air  motor  brake. 

(c)  Do  the  test  of  the  gearbox  locks. 

(d)  Do  the  activation  procedure  of  the 
thrust  reverser  system. 

B.  Equipment 

(1)  CP30784— INA  Access  Platform,  Rolls- 
Royce 

(2)  CP30769— Protection  Pads,  Rolls-Royce 

(3)  CP30785— Access  Stools,  Rolls-Royce 

(4)  UT1293/1— Load  Tool.  RoUs-Royce  (2 
required) 

C.  Procedure  (Fig.  1) 

Warning:  Do  the  Deactivation  Procedure  of 
the  Thrust  Reverser  System,  Which  Must 
Include  the  Installation  of  Lock  Bars  (or 
Blockers),  to  Prevent  the  Accidental 
operation  of  the  Thrust  Reverser.  The 
Accidental  Operation  of  the  Thrust  Reverser 
Could  Cause  Injury  to  Persons  and  Damage 
to  Equipment. 

(1)  Do  the  deactivation  procedure  of  the 
thrust  reverser  in  the  forward  thrust  position 
for  ground  maintenance. 

(2)  Use  a  0.25-inch  (6.4-mm)  square  drive 
to  turn  the  manual  lock  release  screw  to 
release  the  No.  2  and  No.  3  gearbox  locks. 

Note:  It  is  not  always  easy  to  turn  the 
manual  lock  release  screws.  This  is  because 
of  a  preload  in  the  systems.  To  release  the 
preload,  lightly  turn  the  manual  cycle  and 
lockout  shafts  in  the  stow  direction. 

(a)  Make  sure  the  lock  indicators  are 
extended  at  gearboxes  No.  2  and  No.  3. 

(3)  Do  a  test  of  the  air  motor  brake: 
(a)  If  You  Use  the  Load  Tools; 

Try  to  move  the  translating  cowl  in  the 
extend  direction  as  follows: 

(1)  Remove  the  lock  bars  that  you  installed 
in  the  deactivation  procedure. 

(2)  Install  the  load  tools  through  the 
cutouts  and  into  the  No.  2  and  No.  3 
gearboxes. 

(3)  Attach  the  torque  wrrenches  to  the  load 
tools. 

(4)  Try  to  move  the  translating  cqwl  in  the 
extend  direction. 

'  (b)  If  You  Do  Not  Use  the  Load  Tools; 
Try  to  move  the  translating  cowl  in  the 
extend  direction  as  follows: 

(1)  Remove  the  lock  bars  that  you  installed 
in  the  deactivation  procedure. 

(2)  Put  the  0.25-inch  (6.4-mm)  square  drive 
extensions  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(a)  Attach  the  standard  drive  tools. 

(3)  Try  to  move  the  translating  cowl  in  the 
extend  direction. 

(c)  If  the  translating  cowl  moves,  replace 
the  air  motor  and  shutoff  valve. 

(4)  Do  a  test  of  the  gear  box  locks: 

Note:  The  steps  that  follow  are  for  the  No. 
3  gearbox.  Then,  do  these  steps  again  for  the 
No.  2  gearbox. 
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(a)  Install  the  1 
and  lockout  shafti 
gearboxes. 

(b)  Install  the 
exhaust  mixer 

(c)  Install  the 
access  stools. 

(d)  Release  the 
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relief  panel. 

(2)  Pull  the  air 
forward  and  turn 
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3. 
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(4)  Apply  a 
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3  gearbox. 

(a)  If  the  transl^t 
the  lock  bar 
dogs. 

(b)  If  the 
thrust  reverser 
replaced. 

(5)  Turn  the 
counterclockwise 

(a)  Make  sure 
out  of  the  No.  3 

(6)  Turn  the 
shaft  counterc 

(7)  Turn  the 
clockwise  to 

(a)  Make  sure 
fully  retracted 
Caution:  Do  Not 
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(a)  If  the  manual  cycle  and  lockout  shaft 
can  not  be  turned  more  than  approximately 
V*  turn,  the  second  lock  dog  is  serviceable. 

(b)  If  the  manual  cycle  and  lockout  shaft 
can  be  turned  more  than  approximately  'A 
turn,  the  second  lock  dog  is  unserviceable. 
Lock  the  thrust  reverser  until  the  No.  3 
gearbox  is  replaced. 

Note:  The  two  lock  dogs  are  found  Vz  turn 
apart  when  you  use  the  manual  cycle  and 
lockout  shaft.  If  necessary,  do  the  check  again 
to  make  sure  that  the  lock  dogs  are 
serviceable. 

(9)  Do  the  procedure  given  above  for  the 
No.  2  gearbox  lock. 

(h)  If  You  Do  Not  Use  the  Load  Tools; 

Do  a  check  of  the  lock  dogs  as  follows: 

(1)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(2)  Put  the  0.25-inch  (6.4-mm)  square  drive 
extensions  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(a)  Attach  the  standard  drive  tools. 
Caution:  Do  Not  Apply  a  Torque  Load  of 
More  Than  30  Pound-Inches  (3.4  Newton- 
Meters)  to  the  Manual  Cycle  and  Lockout 
Shaft.  A  Larger  Torque  Load  Can  Cause 
Damage  to  the  Mechanism. 

(3)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  translating  cowl  does  not  move, 
the  lock  bar  touched  one  of  the  two  lock 
dogs. 

(b)  If  the  translating  cowl  moved,  lock  the 
thrust  reverser  until  the  No.  3  gearbox  is 
replaced. 

(4)  Turn  the  manual  lock  release  screw 
counterclockwise  to  release  the  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  comes 
out  of  the  No.  3  gearbox. 

(5)  Turn  the  manual  cycle  and  lockout 
shaft  counterclockwise  V*  turn. 

(6)  Turn  the  manual  lock  release  screw 
clockwise  to  engage  the  No.  3  gearbox  lock. 

(a)  Make  sure  that  the  indication  rod  is 
fully  retracted  (under  the  surface). 
Caution:  Do  Not  Apply  a  Torque  Load  of 
More  Than  30  Pound-Inches  (3.4  Newton- 
Meters)  to  the  Manual  Cycle  and  Lockout 
Shaft:  A  Greater  Torque  Load  Can  Cause 
Damage  to  the  Mechanism. 

(7)  Apply  a  torque  counterclockwise 
through  the  manual  wind  position  of  the  No. 
3  gearbox. 

(a)  If  the  manual  cycle  and  lockout  shaft 
can  not  be  turned  more  than  approximately 
'A  turn,  the  second  lock  dog  is  serviceable. 

(b)  If  the  manual  cycle  and  lockout  shaft 
can  be  turned  more  than  approximately  'A 
turn,  the  second  lock  dog  is  unserviceable. 


Lock  the  thrust  reverser  until  the  No.  3 
gearbox  is  replaced. 

Note:  The  two  lock  dogs  are  found  Vz  turn 
apart- when  you  use  the  manual  cycle  and 
lockout  shaft.  If  necessary,  do  the  check  again 
to  make  sure  that  the  lock  dogs  are 
serviceable. 

(8)  Do  the  procedure  given  above  for  the 
No.  2  gearbox  lock. 

(5)  Install  the  lock  bars  in  the  manual  cycle 
and  lockout  shafts  at  the  No.  2  and  No.  3 
gearboxes. 

(6)  Apply  the  air  motor  manual  brake: 

(a)  Turn  the  air  motor  brake  release  handle 
clockwise  and  then  release. 

(b)  Close  the  air  motor  access  and  pressure 
relief  panel. 

(7)  Make  sure  the  No.  2  and  No.  3  gearbox 
locks  are  released. 

(a)  Make  sure  the  lock  indicator  rods  are 
extended  at  the  No.  2  and  No.  3  gearboxes. 

(8)  If  You  Use  the  Load  Tools; 

Try  to  move  the  translating  cowl  in  the 
extend  direction  as  follows: 

(a)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(b)  Install  the  load  tools  through  the 
cutouts  and  into  the  No.  2  and  No.  3 
gearboxes. 

(c)  Attach  the  torque  wrenches  to  the  load 
tools. 

(d)  Try  to  move  the  translating  cowl  in  the 
extend  direction. 

(9)  If  You  Do  Not  Use  the  Load  Tools; 
Try  to  move  the  translating  cowl  in  the 

extend  direction  as  follows: 

(a)  Remove  the  lock  bars  from  the  No.  2 
and  No.  3  gearboxes. 

(b)  Put  the  0.25-inch  (6.4-mm)  square  drive 
extensions  into  the  manual  cycle  and  lockout 
shaft  at  the  No.  2  and  No.  3  gearboxes. 

(1)  Attach  the  standard  drive  tools. 

(c)  Try  to  move  the  translating  cowl  in  the 
extend  direction. 

(10)  If  the  translating  cowl  moves,  do  the 
full  test  again. 

(a)  If  the  translating  sleeve  moves  again, 
lock  the  thrust  reverser  until  you  can  replace 
the  two  locking  gearboxes  and  the  air  motor 
and  shutoff  valve. 

(11)  Remove  the  access  stools  and 
protection  pads. 

(12)  Remove  the  INA  access  platform  from 
the  exhaust  mixer  duct. 

(13)  Do  the  activation  procedure  of  the 
thrust  reverser  system. 

(14)  Do  the  functional  test  of  the  thrust 
reverser  system. 
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NOTE:   GEAIBOX  POSITION  NO.  3  IS  SMOWN. 
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Lock  Bar/Load  Tool  Installation  and  Gearbox  Manual  Lock  Release 

Figure  1 


Issued  in  Renton,  Washington,  on  January 
3,  2000. 
Vi  L.  Lipsld, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-374  Filed  1-6-00;  8:45  am) 
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Internal  Reveni^e  Service 

26  CFR  Parts  49  and  602 

[TD8855] 

RIN1545-AV63 

Communications  Excise  Tax;  Prepaid 
Telephone  Car^s 


Revenue  Service  (IRS), 
regulations 


SUMMARY:  This  document  contains  final 
regulations  rela  ting  to  the  application  of 
the  communications  excise  tax  to 
prepaid  telephcne  cards  (PTCs).  The 
regulations  im{  lement  certain  changes 
made  by  the  Ta  xpayer  Relief  Act  of 
1997.  They  affect  certain 
telecommunica  tions  carriers,  resellers. 

of  PTCs. 

'  Da  fes;  These 
regulations  arejeffective  January  7,  2000. 

Applicability  Dates:  For  the  date  of 
applicability.  sU  §49.4251-4(fl. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  H.  Weberman  (202)  622-3130 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Rei  luction  Act 

The  collectic  n  of  information 
contained  in  tl  ese  final  regulations  has 
been  approved  by  the  Office  of 
Management  a  id  Budget  in  accordance 
with  the  Paper  ivork  Reduction  Act  (44 
U.S.C.  3507)  uider  control  niunber 
1545-1628.  Responses  to  this  collection 
of  information  are  required  to  obtain  a 
tax  benefit. 

An  agency  n  lay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  coll  action  of  information 
displays  a  valid  control  number. 

The  estimat(  id  average  burden  per 
respondent  is  1.25  hour.  The  estimated 
average  aimua  burden  per  recordkeeper 
is  1.2  hours. 

Comments  c  onceming  the  acciuacy  of 
this  burden  es  ;imate  and  suggestions  for 
reducing  this  )urden  should  be  sent  to 
the  Internal  Ri  ivenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP. 
Washington.  lic  20224,  and  to  the 
Office  of  Mani  igement  and  Budget,  Attn: 
Desk  Officer  f  )r  the  Department  of  the 
Treasury,  Offi  :e  of  Information  and 
Regulatoiy  Af  airs,  Washington,  DC 
20503. 

Books  or  rei  :ords  relating  to  this 
collection  of  i  iformation  must  be 
retained  as  lo  ig  as  their  contents  may 
become  matei  ial  in  the  administration 
of  any  intemj  1  revenue  law.  Generally, 


tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  17,  1998,  a  notice  of 
proposed  rulemaking  (REG-1 18620-97) 
was  published  in  the  Federal  Register 
(63  FR  69585).  Three  written  comments 
were  received  but  no  hearing  was  held 
because  no  requests  to  speak  were 
received.  The  proposed  regulations  are 
adopted  as  revised  by  this  Treasury 
decision.  ^ 

The  principal  concerns  of  the 
commenters  related  to  the  rules  for 
determining  the  face  amount  of  an 
untariffed  unit  card  transferred  to  a 
transferee  reseller.  The  proposed 
regulations  provide  that  the  face  amount 
can  be  determined  by  reference  to  actual 
retail  sales  by  the  carrier,  by  reference 
to  the  price  at  which  the  PTC  is  sold  to 
the  transferee  reseller,  or  by  reference  to 
the  minutes  of  domestic 
communications  service  provided  by 
the  PTC.  One  conunenter  requested 
additional  explanation  of  the  basis  for 
these  rules.  Another  suggested  that  in 
many  situations,  particularly  in  the  case 
of  high-denomination  (for  example, 
multi-hour)  PTCs,  none  of  the  proposed 
methods  for  determining  the  face 
amount  will  accurately  reflect  the  true 
retail  value  of  the  PTC.  This  commenter 
also  suggested  that  if  a  carrier  can 
substantiate  the  actual  retail  price  of  a 
PTC  it  should  have  the  option  of 
treating  that  price  as  the  face  amount. 

The  final  regulations  modify  the  rules 
relating  to  imtariffed  unit  cards  in  three 
respects.  First,  they  clarify  that  when 
the  face  amount  is  determined  by 
reference  to  actual  retail  sales  by  the 
carrier,  the  retail  sales  taken  into 
accoxmt  are  sales  of  PTCs  that  provide 
the  same  type  and  amount  of 
commvmications  service.  The  final 
regulations  also  modify  the  markup 
percentage  used  when  the  face  amount 
is  determined  by  reference  to  the  price 
at  which  the  carrier  sells  the  PTC  to  the 
transferee  reseller.  The  proposed 
regulations  apply  a  markup  of  65 
percent.  Under  the  final  regulations,  the 
markup  is  reduced  to  35  percent  to 
correspond  more  closely  to  markups  in 
the  retail  sector  generally.  Lastly,  the 
final  regulations  modify  the  rule  for 
determining  the  face  amount  by 
reference  to  the  minutes  of  domestic 
communications  service  provided  by 
the  PTC.  The  proposed  regulations 
provide  that  the  face  amount  may  be 
determined  by  multiplying  the  number 
of  minutes  by  a  flat  $0.30  per-minute 
rate.  As  noted  in  the  comments, 
however,  a  high-denomination  PTC 
generally  provides  lower  cost  service  on 


a  per-minute  basis  than  an  otherwise 
equivalent  low-denomination  PTC. 
Accordingly,  the  final  regulations 
provide  that  the  per-minute  rate  used  to 
determine  face  amount  is  reduced  from 
$0.30  per  minute  to  $0.20  per  minute  as 
the  amount  of  domestic 
communications  service  provided  by  a 
PTC  increases  from  40  to  240  minutes. 
For  sales  to  transferee  resellers,  the 
final  regulations  do  not  permit  carriers 
that  can  substantiate  the  actual  retail 
price  of  a  PTC  to  use  that  price  as  the 
face  amount.  The  IRS  and  Treasury 
Department  believe  that  the 
modifications  to  the  methods  for 
determining  face  amoimt  address 
concerns  that  the  prescribed  methods 
may  overstate  the  face  amount. 
Moreover,  a  system  based  on  the  actual 
retail  sale  price  when  the  retail  sale  is 
made  by  a  person  other  than  the  carrier 
could  prove  very  difficult  for  the  IRS  to 
administer  because  of  the  difficulty  of 
verifying  the  prices  at  which  PTCs  are 
sold  by  large  numbers  of  small  retailers 
that  may  have  acquired  the  PTCs 
indirectly  through  one  or  more 
transferee  resellers. 

Conunenters  also  suggested  that  state 
and  local  taxes  should  be  excluded  ft'om 
the  face  amount  even  if  they  are  not 
separately  stated.  In  general,  the 
comments  propose  an  exclusion  based 
on  the  average  amount  of  state  and  local 
taxes  imposed  on  the  carrier's  PTCs. 
These  suggestions  were  not  adopted. 
Section  4254(c)  excludes  from  the 
section  4251  tax  base  only  those  state 
and  local  taxes  that  are  imposed  on  the 
sale  or  furnishing  of  communications 
services  and  that  are  separately  stated  in 
the  bill.  A  tax  that  is  not  separately 
stated  (because,  for  example,  it  is 
imposed  after  the  taxable  sale  of  the 
PTC  and  its  amount  is  not  known  at  the 
time  of  the  sale)  does  not  qualify  for  this 
exclusion. 

The  regulations  apply  to  PTCs 
transferred  by  carriers  in  calendar 
quarters  begirming  after  January  7,  2000. 
Carriers  and  transferees  may.  however, 
rely  on  the  regulations  in  determining 
the  tax  treatment  of  PTCs  transferred  in 
quarters  begiiming  on  or  before  that 
date. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  time  required  to  prepare  or 
retain  the  notification  is  minimal  and 
will  not  have  a  significant  impact  on 
those  small  entities  that  are  required  to 
provide  notification.  Furthermore, 
notification  is  provided  only  once  to 
each  seller.  Accordingly,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Bernard  H. 
Weberman,  Ofiice  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
fi-om  the  IRS^nd  Treasury  Department 
participated  in  their  development.     - 

List  of  Subjects 

26  CFR  Part  49 

Excise  taxes,  Reporting  and 
recordkeeping  requirements,  Telephone, 
Transportation. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  49  and  602 
are  amended  as  follows: 

PART  49— FACILITIES  AND  SERVICES 
EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  49  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 
Section  49.4251—4  also  issued  under  26 
U.S.C.  4251(d). 

Par.  2.  Section  49.4251-4  is  added  to 
read  as  follows: 

§  49.4251-4    Prepaid  telephone  cards. 

(a)  In  general.  In  the  case  of 
communications  services  acquired  by 
means  of  a  prepaid  telephone  card 
(PTC),  the  face  amount  of  the  PTC  is 
treated  as  an  amount  paid  for 
communications  services  and  that 
amount  is  treated  as  paid  when  the  PTC 
is  transferred  by  any  carrier  to  any 
person  that  is  not  a  carrier.  This  section 
provides  rules  for  the  application  of  the 
section  4251  tax  to  PTCs. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 


Carrier  means  a  telecommunications 
carrier  as  defined  in  47  U.S.C.  153. 

Comparable  PTC  means  a  currently 
available  dollar  card  or  tariffed  unit  card 
(other  than  a  PTC  transferred  in  bulk  or 
under  special  circumstances,  such  as  for 
promotional  piuposes)  that  provides  the 
same  type  and  amount  of 
communications  services  as  the  PTC  to 
which  it  is  being  compared. 

Dollar  card  means  a  PTC  the  value  of 
which  is  designated  by  the  carrier  in 
dollars  (even  if  also  designated  in  units 
of  service),  provided  that  the  designated 
value  is  not  less  than  the  amount  for 
which  the  PTC  is  expected  to  be  sold  to 
a  holder. 

Holder  means  a  person  that  purchases 
other  than  for  resale. 

Prepaid  telephone  card  (PTC)  means 
a  card  or  similar  arrangement  that 
permits  i^  holder  to  obtain  a  fixed 
amount  of  communications  services  by 
means  of  a  code  (such  as  a  personal 
identification  number  (PIN))  or  other 
access  device  provided  by  the  carrier 
and  to  pay  for  those  services  in  advance. 

Tariff  means  a  schedule  of  rates  and 
regulations  filed  by  a  carrier  with  the 
Federal  Communications  Commission. 

Tariffed  unit  card  means  a  unit  card 
that  is  transferred  by  a  carrier — 

(1)  To  a  holder  at  a  price  that  does  not 
exceed  the  designated  niunber  of  units 
on  the  PTC  multiplied  by  the  carrier's 
tariffed  price  per  unit;  or 

(2)  To  a  transferee  reseller  subject  to 
a  contractual  or  other  arrangement 
under  which  the  price  at  which  the  PTC 
is  sold  to  a  holder  will  not  exceed  the 
designated  number  of  units  on  the  PTC 
multiplied  by  the  carrier's  tariffed  price 
per  unit. 

Transferee  means  the  first  person  that 
is  not  a  carrier  to  whom  a  PTC  is 
transferred  by  a  carrier. 

Transferee  reseller  means  a  transferee 
that  purchases  a  PTC  for  resale. 

Unit  card  means  a  PTC  other  than  a 
dollar  card. 

Untariffed  unit  card  means  a  unit  card 
other  than  a  tariffed  unit  card. 

(c)  Determination  of  face  amount — (1) 
Dollar  card.  The  face  amount  of  a  dollar 
card  is  the  designated  dollar  value. 

(2)  Tariffed  unit  card.  The  face 
amount  of  a  tariffed  unit  card  is  the 
designated  number  of  units  on  the  PTC 
multiplied  by  the  tariffed  price  per  unit. 

(3)  Untariffed  unit  card— (i)  Transfer 
to  holder.  The  face  amount  of  an 
untariffed  unit  card  transferred  by  a 
carrier  to  a  holder  is  the  amount  for 
which  the  carrier  sells  the  PTC  to  the 
holder. 

(ii)  Transfer  to  transferee  reseller — (A) 
In  general.  The  face  amount  of  an 
untariffed  unit  card  transferred  by  a 
carrier  to  a  transferee  reseller  is  at  the 
option  of  the  carrier — 


(1)  The  highest  amount  for  which  the 
carrier  sells  a  PTC  that  provides  the 
same  type  and  amount  of 
communications  services  to  a  holder 
that  ordinarily  would  not  be  expected  to 
buy  more  than  one  such  PTC  at  a  time 
(if  the  carrier  makes  such  sales  on  a 
regular  and  arm's-length  basis)  or  the 
face  amoimt  of  a  comparable  PTC  (if  the 
carrier  does  not  make  such  sales  on  a 
regular  and  arm's-length  basis); 

(2)  135  percent  of  the  amount  for 
which  the  carrier  sells  the  PTC  to  the 
transferee  reseller  (including  in  that 
amount,  in  addition  to  any  sum  certain 
fixed  at  the  time  of  the  sale,  any 
contingent  amount  per  unit  multiplied 
by  the  designated  number  of  units  on 
the  PTC);  or 

(3)  If  the  PTC  is  of  a  type  that 
ordinarily  is  used  entirely  for  domestic 
communications  service,  the  maximimi 
number  of  minutes  of  domestic 
communications  service  on  the  PTC 
multiplied  by  the  appficable  rate. 

(B)  Applicable  rate.  The  applicable 
rate  under  paragraph  (c)(3)(ii)(A)(3)  of 
this  section  with  respect  to  a  PTC  is 
$0.30  reduced  (but  not  below  $0.20)  by 
$0.01  for  each  full  20  minutes  by  which 
the  maximum  number  of  minutes  of 
domestic  communications  service  on 
the  PTC  exceeds  40  minutes. 

(C)  Sales  not  at  arm's  length.  In  the 
case  of  a  transfer  of  an  untariffed  unit 
card  by  a  carrier  to  a  transferee  reseller 
otherwise  than  through  an  arm's-length 
transaction,  the  fair  market  retail  value 
of  the  PTC  shall  be  substituted  for  the 
amount  determined  in  paragraph 
(c)(3)(ii)(A)(2)  of  this  section. 

(4)  Exclusion.  The  amount  of  any  state 
or  local  tax  imposed  on  the  furnishing 
or  sale  of  communications  services  that 
is  separately  stated  in  the  bill  or  on  the 
face  of  the  PTC  and  the  amount  of  any 
section  4251  tax  separately  stated  in  the 
bill  or  on  the  face  of  the  PTC  are 
disregarded  in  determining,  for 
purposes  of  this  paragraph  (c),  the 
amount  for  which  a  PTC  is  sold. 

(d)  Liability  for  tax — (1)  In  general. 
Under  section  4251(d),  the  section 
4251(a)  tax  is  imposed  on  the  transfer  of 
a  PTC  by  a  carrier  to  a  transferee.  The 
person  liable  for  the  tax  is  the 
transferee.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  the 
person  responsible  for  collecting  the  tax 
is  the  carrier  transferring  the  PTC  to  the 
transferee.  If  a  holder  piut:hases  a  PTC 
from  a  transferee  reseller,  the  amount 
the  holder  pays  for  the  PTC  is  not 
treated  as  an  amount  paid  for 
commimications  services  and  thus  tax  is 
not  imposed  on  that  payment. 

(2)  Effect  of  statement  that  purchaser 
is  a  carrier — (i)  On  transferor  A  carrier 
that  transfers  a  PTC  to  a  purchaser  is  not 
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obtained  by  means  of  a  PIN,  P  does  not  pay 
for  the  service.  Therefore,  the  card  is  not  a 
PTC,  even  though  it  is  called  a  prepaid 
telephone  card  by  A. 

(iii)  Because  the  card  is  not  a  PTC,  section 
4251(d)  does  not  apply.  Furthermore,  no  tax 
is  imposed  by  section  4251(a)  because  no 
amount  is  paid  for  the  communications 
services. 

Example  3.  Unit  card:  adding  value,  (i) 
After  using  the  card  described  in  Example  2, 
P  arranges  with  A  by  telephone  to  have  30 
minutes  of  toll  telephone  service  added  to 
the  card.  The  sales  price  is  $9.  P  is  told  to 
continue  using  the  PIN  provided  with  the 
card. 

(ii)  Because  P  purchased  from  a  carrier 
other  than  for  resale,  P  is  a  holder.  The 
arrangement  provides  its  holder,  P,  with  a 
fixed  amount  of  communications  services  (30 
minutes  of  toll  telephone  service)  to  be 
obtained  by  means  of  a  PIN,  for  which  P  pays 
in  advance  of  obtaining  service;  therefore,  the 
arrangement  is  a  PTC.  Because  the  value  of 
the  PTC  is  not  designated  in  dollars  and  a 
tariff  has  not  been  filed  for  the  minutes  on 
the  PTC,  the  PTC  is  an  untariffed  unit  card. 
Because  it  is  transferred  by  the  carrier  to  the 
holder,  the  face  amount  is  the  sales  price 
($9). 

(iii)  The  arrangement  is  a  PTC;  thus,  under 
section  4251(d),  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the 
PTC  is  transferred  from  A  to  P.  Accordingly, 
at  the  time  of  transfer,  P  is  liable  for  the  3 
percent  tax  imposed  by  section  4251(a).  The 
amount  of  the  tax  is  $0.27  (3%  x  the  $9  face 
amount).  Thus,  the  total  paid  by  P  is  $9.27, 
the  $9  sales  price  plus  $0.27  tax.  A  is 
responsible  for  collecting  the  tax  from  P. 

Example  4.  Dollar  card;  sold  other  than  for 
resale,  (i)  On  May  1,  2000,  B,  a  carrier,  sells 
100.000  cards  it  calls  prepaid  telephone 
cards  to  Q,  an  auto  dealer,  for  $50,000.  Q  will 
give  away  a  card  to  each  person  that  visits 
Q's  dealership.  B  provides  Q  with  a  PIN  for 
each  card.  The  face  of  each  card  is  marked 
$3.  The  toll  telephone  service  acquired  by 
purchasing  the  card  will  be  obtained  by 
entering  the  PIN  and  the  telephone  number 
to  be  called. 

(ii)  Because  Q  purchased  from  a  carrier 
other  than  for  resale,  Q  is  a  holder.  Each  card 
provides  its  holder,  Q,  with  a  fixed  amount 
of  communications  services  ($3  of  toll 
telephone  service)  to  be  obtained  by  means 
of  a  PIN,  for  which  Q  pays  in  advance  of 
obtaining  service;  therefore,  each  card  is  a 
PTC  even  though  Q's  visitors  do  not  pay  for 
the  cards.  The  value  of  each  PTC  is 
designated  in  dollars;  therefore,  each  PTC  is 
a  dollar  card.  Because  the  PTC  is  a  dollar 
card,  the  face  amount  is  the  designated  dollar 
value  ($3). 

(iii)  The  cards  are  PTCs;  thus,  under 
section  4251(d).  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the 
PTCs  are  transferred  from  B  to  Q. 
Accordingly,  at  the  time  of  transfer,  Q  is 
liable  for  the  3  percent  tax  imposed  by 
section  4251(a).  The  amount  of  the  tax  is 
$9,000  (3%  X  the  $3  face  amount  x  100,000 
PTCs).  Thus,  the  total  paid  by  Q  is  $59,000, 
the  $50,000  sales  price  plus  $9,000  tax.  B  is 
responsible  for  collecting  the  tax  from  Q. 


Example  5.  Tariffed  unit  card;  sold  to 
transferee  reseller,  (i)  On  May  1,  2000,  C.  a 
carrier,  sells  1.000  cards  it  calls  prepaid      ^ 
telephone  cards  to  R.  a  convenience  store 
owner,  for  $7,000.  C  provides  R  with  a  PIN 
for  each  card.  The  value  of  the  cards  is  not 
denominated  in  dollars,  but  the  face  of  each 
card  is  marked  30  minutes  and  a  tariff  of 
$0.33  per  minute  has  been  filed  for  the 
minutes  on  each  card.  R  agrees  that  it  will 
sell  the  cards  to  individuals  for  their  own  use 
and  at  a  price  that  does  not  exceed  $0.33  per 
minute.  R  actually  sells  the  cards  for  $9  each 
(that  is,  at  a  price  equivalent  to  $0.30  per 
minute).  The  toll  telephone  service  acquired 
by  purchasing  the  card  will  be  obtained  by 
entering  the  PIN  and" the  telephone  number 
to  be  called. 

(ii)  Because  R  purchased  from  a  carrier  for 
resale.  R  is  a  transferee  reseller.  Because  R's 
customers  will  purchase  other  than  for  resale, 
they  will  be  holders.  Each  card  sold  by  R 
provides  its  holder,  R's  customer,  with  a 
fixed  amount  of  communications  services  (30 
minutes  of  toll  telephone  service)  to  be 
obtained  by  means  of  a  PIN  provided  by  the 
carrier,  for  which  R's  customer  pays  in 
advance  of  obtaining  service;  therefore,  each 
card  is  a  PTC.  Because  the  value  of  each  PTC 
is  not  designated  in  dollars  and  C  sells  the 
PTCs  to  R  subject  to  an  arrangement  under 
which  the  price  at  which  the  PTCs  are  sold 
to  holders  will  not  exceed  the  designated 
number  of  minutes  on  the  PTC  multiplied  by 
C's  tariffed  price  per  minute,  each  PTC  is  a 
tariffed  unit  card.  Because  the  PTCs  are 
tariffed  unit  cards,  the  face  amount  of  each 
PTC  is  $9.90,  the  designated  number  of 
minutes  on  the  PTC  multiplied  by  the  tariffed 
price  per  minute  (30  x  $0.33),  even  though 
the  retail  sale  price  of  each  card  is  $9. 
(iii)  The  cards  are  PTCs;  thus,  under 
section  4251(d),  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amoimt  is  treated  as  paid  when  the 
PTC  is  transferred  from  C  to  R.  Accordingly, 
at  the  time  of  transfer,  R  is  liable  for  the  3 
percent  tax  imposed  by  section  4251(a).  The 
amount  of  the  tax  is  $297  (3%  x  the  $9.90 
face  amount  x  1.000  PTCs).  Thus,  the  total 
paid  by  R  is  $7,297,  the  $7,000  sales  price 
plus  $297  tax.  C  is  responsible  for  collecting 
the  tax  from  R. 

Example  6.  Unit  card;  sold  to  transferee 
reseller,  (i)  On  May  1,  2000,  D,  a  carrier,  sells 
10.000  cards  it  calls  prepaid  telephone  cards 
to  S,  a  convenience  store  owner,  for  $60,000. 
D  provides  S  with  a  PIN  for  each  card.  The 
value  of  the  cards  is  not  denominated  in 
dollars,  but  the  face  of  each  card  is  marked 
30  minutes.  A  tariff  has  not  been  filed  for  the 
minutes  on  each  card.  S  will  sell  the  cards 
to  individuals  for  their  own  use  for  $9  each. 
D  also  sells  a  card  that  provides  30  minutes 
of  the  same  type  of  communications  service 
at  its  retail  store  for  $9.  The  toll  telephone 
service  acquired  by  purchasing  the  card  will 
be  obtained  by  entering  the  PIN  and  the 
telephone  number  to  be  called. 

(ii)  Because  S  purchased  from  a  carrier  for 
resale,  S  is  a  transferee  reseller.  Because  S's 
customers  will  purchase  other  than  for  resale, 
they  will  be  holders.  Each  card  sold  by  S 
provides  its  holder,  S's  customer,  with  a 
fixed  amount  of  communications  services  (30 
minutes  of  toll  telephone  service)  to  be 
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obtained  by  means  of  a  PIN  provided  by  the 
carrier,  for  which  S's  customer  pays  in 
advance  of  obtaining  service;  therefore,  each 
card  is  a  PTC.  Because  the  value  of  each  PTC 
is  not  designated  in  dollars  and  a  tariff  has 
not  been  filed  for  the  minutes  on  the  PTC, 
each  PTC  is  an  untariffed  unit  card. 

(iii)  The  PTCs  are  untariffed  unit  cards 
transferred  by  the  carrier  to  a  transferee 
reseller.  Thus,  the  face  amount  is  determined 
under  paragraph  (c)(3)(ii)  of  this  section, 
which  permits  D  to  choose  from  three 
alternative  methods.  Under  paragraph 
(c)(3)(ii)(A)(I)  of  this  section,  the  face  amount 
of  each  PTC  would  be  $9,  the  highest  amount 
for  which  D  sells  to  holders  purchasing  a 
single  PTC.  Alternatively,  under  paragraph 
(c)(3)(ii)(A)(2)  of  this  section,  the  face  amount 
of  each  PTC  would  be  $8.10,  computed  as 
follows:  135%  X  the  $60,000  sales  price  x 
10,000  PTCs.  Finally,  under  paragraph 
(c)(3)(ii)(A)(3)  of  this  section  (assuming  the 
PTCs  are  of  a  type  that  ordinarily  is  used 
entirely  for  domestic  communications 
services),  the  face  amount  of  each  PTC  would 
be  $9  ($0.30  X  30  minutes). 

(iv)  The  cards  are  PTCs;  thus,  under 
section  4251(d),  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the 
PTCs  are  transferred  from  D  to  S. 
Accordingly,  at  the  time  of  transfer,  S  is 
liable  for  the  3  percent  tcix  imposed  by 
section  4251(a).  Assuming  that  D  chooses  to 
determine  the  face  amount  as  provided  in 
paragraph  (c)(3)(ii)(A)(2)  of  this  section,  the 
amount  of  the  tax  is  $2,430  (3%  x  the  $8.10 
face  amount  x  10,000  PTCs).  Thus,  the  total 
paid  by  S  is  $62,430,  the  $60,000  sales  price 
plus  $2,430  tax.  D  is  responsible  for 
collecting  the  tax  from  S. 

Example  7.  Transfer  of  card  that  is  not  a 
PTC.  (i)  On  May  1,  2000,  E,  a  carrier, 
provides  a  telephone  card  to  T,  an 
individual,  for  T's  use  in  making  telephone 
calls.  E  provides  T  with  a  PIN.  The  card 
provides  access  to  an  unlimited  amount  of 
communications  services.  E  charges  T  $0.25 
per  minute  of  service,  and  bills  T  monthly  for 
services  used.  The  communications  services 
acquired  by  using  the  card  will  be  obtained 
by  entering  the  PIN  and  the  telephone 
number  to  be  called. 

(ii)  Although  the  communications  services 
will  be  obtained  by  means  of  a  PIN,  T  does 
not  receive  a  fixed  amount  of 
communications  services.  Also,  T  cannot  pay 
in  advance  since  the  amount  of  T's  payment 
obligation  depends  upon  the  number  of 
minutes  used.  Therefore,  the  card  is  not  a 
PTC. 

(iii)  Because  the  card  is  not  a  PTC,  section 
4251(d)  does  not  apply.  However,  the  3 
percent  tax  imposed  by  section  4251(a) 
applies  to  the  amounts  paid  by  T  to  E  for  the 
communications  services.  Accordingly,  at  the 
time  an  amount  is  paid  for  communications 
services,  T  is  liable  for  tax.  E  is  responsible 
for  collecting  the  tax  from  T. 

(f)  Effective  date.  This  section  is 
applicable  with  respect  to  PTCs 
transferred  by  a  carrier  on  or  after  the 
first  day  of  the  first  calendar  quarter 
beginning  after  January  7,  2000. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
nmnerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    OMB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


49.4251 -(4)(d)(2) 


1545-1628 

• 


John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  13, 1999. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-56  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[TD8845] 

RIN  1545-AW20 

Adequate  Disclosure  of  Gifts; 
Correction 

agency:  hatemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  which 
were  published  in  the  Federal  Register 
on  Friday,  December  3.  1999,  64  FR 
67767,  relating  to  the  valuation  of  prior 
gifts  in  determining  estate  and  gift  tax 
liability,  and  the  period  of  limitations 
for  assessing  and  collecting  gift  tax. 
DATES:  This  correction  is  effective 
December  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Blodgett,  (202)  622-3090, 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
to  these  corrections  are  under  section 
6501  of  the  Internal  Revenue  Code. 


Need  for  Correction 

As  published,  final  regulations  (TD 
8845)  contain  errors  that  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8845),  which  were 
the  subject  of  FR  Doc.  99-30944,  is 
corrected  as  follows: 

§301 .6501  (cH    [Corrected] 

1.  On  page  67772,  colimm  3, 

§  301.6501(c)-l(f)(5),  line  9  from  the  top 
of  the  column,  the  language  "transfer 
will  not  be  subject  to  inclusion"  is 
corrected  to  read  "transfer  will  be 
subject  to  inclusion". 

2.  On  page  67772.  column  3, 

§  301.6501(c)-l(f)(5),  line  11  from  the 

top  of  the  column,  the  language 

"purposes.  On  the  other  hand,  if  the"  is 

corrected  to  read  "purposes  only  to  the 

extent  that  a  completed  gift  would  be  so 

included.  On  the  other  hand,  if  the". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  00-57  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  IN-146-^OR;  State  Program 
Amendment  No.  98-3] 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  an  amendment  to  the  Indiana 
regulatory  program  (Indiana  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Indiana  proposed  to  add  a  new  section 
to  its  rules.  The  new  section  requires 
permittees  of  coal  mine  operations  to 
submit  an  annual  report  of  affected  area 
to  the  director  of  the  Indiana 
^.Department  of  Natiu^  Resources 
(IDNR).  Indiana  intends  to  revise  its 
program  to  improve  operational 
efficiency.  We  are  also  taking  this 
opportunity  to  make  a  technical 
correction  to  30  CFR  914.16{ii)  and  to 
remove  the  required  amendments 
codified  at  30  CFR  914.16[b)  and 
914.16(ii){b). 
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EFFECTIVE  DATE:   anuary  7.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmpre,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Buildini  575  North 
Pennsylvania  Stieet,  Room  301, 
Indianapolis.  Inqiana  46204—1521. 
Telephone  (317)  226-6700.  Internet: 
INFOMAIL@ind|  [w.osmre.gov. 
SUPPLEMENTARY  I  ^FORMATION: 
t  le 


tie 


1.  Background  on 
n.  Submission  of 
III.  Director's  Find|ngi 
rV.  Summary  and 

V.  Director's  Decis 

VI.  Procedural  Detirm 


Oil 


19  12 


I.  Background 

On  July  29, 
Interior  conditiojially 
Indiana  program 
background  infoi  mati 
program,  including 
findings,  the  dis{  tosition 
and  the  conditio  is 
July  26,  1982.  Feiieral 
32107).  You  can 
Indiana  program 
914.15.914.16, 


the  Indiana  Program 

,  the  Secretary  of  the 
approved  the 
You  can  find 

ion  on  the  Indiana 
the  Secretary's 

of  comments, 
of  approval  in  the 
Register  (47  FR 
ind  later  actions  on  the 
at  30  CFR  914.10, 
914.17. 


and 


n.  Submission  o 
Amendment 


«t 


Code 
J  9, 


tie  I 


By  letter 
(Administrative 
Indiana  sent  us 
program  under 
the  amendment 
Indiana  propose! 
Administrative 
310  lAC  12-5-1 
permittees  to 
affected  area  to 

We  aimouncec 
amendment  in 
Federal  Register 
same  document, 
comment  period 
opportunity  for  a 
meeting  on  the 
amendment.  The 
period  closed  on 
Because  no  one 
hearing  or  meeting 
one. 


dated  August  31,  1999 

iecord  No.  IND-1668), 
amendment  to  its 
SMCRA.  Indiana  sent 


tie 


in.  Director's  Fii  idings 

Following,  un(Jer 


Federal  re; 
and  732.17,  are 
the  amendment. 


A.  310  LAC  12-5 

Indiana  added 
require  permittee  is 
mining  and  recla  m 
submit  an  annua 
to  the  director  of 
must  include  iof  Drmation 


Indiana  Program 
Proposed  Amendment 

;s 

sposition  of  Comrnents 
on 

inations 


the  Proposed 


its  own  initiative, 
to  amend  the  Indiana 
(LAC)  by  adding 
which  requires 
submit  an  annual  report  of 
director  of  IDNR. 
receipt  of  the 
September  15, 1999, 
(64  FR  50026).  In  the 
we  opened  the  public 
and  provided  an 
public  hearing  or 
a^lequacy  of  the 
public  comment 
October  15,  1999. 
I  equested  a  public 
we  did  not  hold 


SMCRA  and  the 
gulaticbs  at  30  CFR  732.15 
qur  findings  concerning 


159  Annual  Report 

310  lAC  12-5-159  to 
of  surface  coal 
ation  operations  to 
report  of  affected  area 
IDNR.  The  permittees 
on  mined  . 


land  as  well  as  surface  disturbed  land. 
Indiana  defined  the  term  "mined  land" 
at  subsection  (a)  and  defined  the  term 
"sm-face  disturbed  land"  at  subsection 
(b).  Mined  land  includes  land  from 
which  coal  has  been  extracted,  land 
fi-om  which  overburden  has  been 
removed,  and  land  upon  which 
overburden  or  spoil  has  been  deposited. 
Mined  land  does  not  include  land 
where  only  auger  mining  has  occurred. 
Surface  disturbed  land  is  land,  other 
than  mined  land,  that  is  disturbed  by 
surface  coal  mining  and  reclamation 
operations.  It  includes  areas  where  only 
topsoil  is  removed.  When  the  surface 
disturbance  will  be  reaffected  by  future 
overburden  removal  or  deposition,  the 
permittee  need  not  report  siu-face 
distiu-bed  land  in  advance  of  the 
highwall.  Subsection  (c)  requires 
permittees  to  submit  an  annual  report  of 
affected  areas  for  each  permit  for  surface 
coal  mining  and  reclamation  operations. 
The  permittee  must  report  acres  mined 
and  disturbed  during  the  period  from 
November  1  through  October  31  of  each 
year.  The  permittee  must  submit  the 
report  to  the  Director  of  IDNR  no  later 
than  90  days  after  October  31  of  each 
year.  The  report  must  include  the  name 
and  address  of  the  permittee  and,  if 
different  from  the  permittee,  the  name 
and  address  of  the  person  or  persons 
conducting  the  mining.  It  must  also 
include  the  permit  number  and  a 
summary  of  acres  mined  and  disturbed 
during  the  reporting  period.  The  acreage 
summary  must  include  acres  of  mined 
land,  acres  of  surface  disturbed  land, 
and  total  permit  acres.  It  must  also 
include  acres  of  coal  extraction  by 
siuiace,  auger,  and  highwall  mining. 
Subsection  (d)  requires  the  permittee  to 
submit  with  the  report  a  dated  aerial 
photograph  of  the  surface  coal  mining 
and  reclamation  operation  taken 
between  September  1  and  December  31 
of  the  reporting  year.  The  photograph 
must  be  of  the  same  scale  as  the  permit 
maps.  The  photograph  or  a  certified 
map  must  show  the  location  of  the 
permit  boundary;  acres  reported; 
section,  township,  and  range  lines;  all 
public  roads  within  the  permit  area  that 
are  not  permanently  closed;  all  areas 
where  coal  has  been  removed  by 
surface,  auger,  or  highwall  mining 
methods;  and  the  highwall  face  as  of 
November  1  of  the  reporting  year.  After 
all  mining  has  been  completed, 
subsection  (e)  requires  that  when  the 
acres  are  available  on  a  computer-aided 
design  (CAD)  or  other  digital  data 
format,  the  permittee  must  submit  a 
report  that  includes  a  summary  of  pre- 
mining  land  use  acreage  for  the  mined 
and  surface  disturbed  area.  Subsection 


(f),  requires  maps,  whether  separate 
from  or  created  upon  the  photograph,  to 
be  prepared  by  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer  or  certified 
professional  geologist  with  assistance 
fi-om  experts  in  related  fields  such  as 
land  surveying  or  landscape 
architecture.  At  subsection  (g),  permits 
issued  and  land  affected  before  the 
effective  date  of  310  LAC  12-5-159  and 
for  which  a  report  of  affected  area  has 
not  been  filed,  the  initial  photograph 
must  show  all  areas  disturbed  since 
permit  issuance.  The  permittee  does  not 
have  to  distinguish  between  mined  land 
and  surface  disturbed  land  on  the  initial 
report  form,  photograph,  or  map.  When 
available,  the  extent  of  auger  areas  must 
be  showrn.  At  subsection  (h),  the 
permittee  does  not  have  to  submit  an 
annual  report  if  no  additional  acres  have 
been  disturbed  during  the  reporting 
year. 

There  are  no  direct  counterpart 
Federal  regulations  concerning  an 
annual  report  of  affected  acreage. 
However,  section  517(b)(1)  of  SMCRA 
requires  the  regulatory  authority,  for  the 
purpose  of  administration  and 
enforcement  of  a  State  program  or 
permit,  to  require  a  permittee  to 
establish  and  maintain  appropriate 
records  and  to  provide  any  information 
about  surface  coal  mining  and 
reclamation  operations  that  is 
considered  reasonable  and  necessary. 
Therefore,  we  find  that  Indiana's  new 
section  at  310  lAC  12-5-159  will  not 
make  Indiana's  rules  less  stringent  than 
SMCRA  or  less  effective  than  the 
Federal  regulations. 

B.  IC  14-34-2-6(bj  and  (c)  Conflict  of 
Interest;  30  CFR  914.16(b) 

By  letter  dated  March  18,  1988 
(Administrative  Record  No.  IND- 
0559A),  Indiana  submitted  an 
amendment  under  30  CFR  732.17.  The 
amendment  included  Senate  Enrolled 
Act  No.  45  that  revised  Indiana  Code 
(IC)  14-34-2-6(b)  and  (c)  [formerly  IC 
13-4.1-2-3].  IC  14-34-2-6(b)  requires 
that  in  addition  to  the  filings  required 
imder  IC  35—44-1 .  each  member  of  the 
Indiana  Natural  Resources  Commission 
(commission)  must  file  annually  with 
the  director  of  the  Indiana  Department 
of  Natural  Resources  (department)  a 
statement  of  employment  and  financial 
interest  on  a  form  prescribed  by  the 
department. 

IC  14-34-2-6(c)  contains  a  recusal 
provision  that  does  not  allow  a  member 
of  the  commission  to  participate  in  a 
proceeding  that  may  affect  the  member's 
direct  or  indirect  financial  interests. 

In  the  December  15,  1989,  Federal 
Register  (54  FR  51388),  we  did  not 
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approve  the  language  in  IC  14-34—2- 
6(b)  because  it  implied  that  commission 
members  may  not  be  employees  of  the 
department.  The  department  is  the 
designated  State  regulatory  authority  for 
Indiana.  We  did  not  approve  the 
language  in  IC  14-34-2-6(c)  because  it 
implied  that  members  of  the 
commission  may  have  direct  or  indirect 
financial  interests  in  coal  mining 
operations.  Section  517(g)  of  SMCRA 
states  that  "[n]o  employee  of  the  State 
regulatory  authority  performing  any 
function  or  duty  under  this  Act  shall 
have  a  direct  or  indirect  financial 
interest  in  any  underground  or  surface 
coal  mining  operation."  Based  on  the 
information  we  had  available,  we  found 
that  members  of  the  commission  must 
be  considered  employees  of  the 
department.  Therefore,  we  codified  the 
following  required  amendment  at  30 
CFR  914.16(b): 

By  May  15, 1990,  Indiana  shall  submit 
revisions  to  IC  13-4.1-2-3  [IC  14-34-2-6(b) 
and  (c)]  or  otherwise  propose  to  amend  its 
program  to  be  in  accordance  with  SMCRA  at 
section  517(g)  and  consistent  with  the 
Federal  regulations  at  30  CFR  Part  705  which 
require  that  no  employee  of  the  State 
regulatory  authority  performing  any  function 
or  duty  under  SMCRA  shall  have  a  direct  or 
indirect  financial  interest  in  any 
underground  or  surface  coal  mining 
operation. 

By  letter  dated  June  4,  1999 
(Administrative  Record  No.  IND-1657), 
Indiana  provided  additional 
justification  for  its  provisions  at  IC  14- 
34-2-6(b)  and  (c).  Indiana  stated  that 
there  is  a  legal  and  statutory  distinction 
between  the  department  and  the 
commission.  Indiana  referenced  IC  14- 
10,  which  established  the  commission 
as  a  separate  legal  entity  from  the 
department  and  lists  the  commission's 
powers  and  duties.  Indiana  indicated 
that  the  function  of  the  commission  is 
somewhat  analogous  to  that  of  the 
Indiana  General  Assembly,  although 
each  is  part  of  a  different  branch  of 
government.  Indiana  maintained  that 
under  IC  14-34-2-6(a),  an  employee  of 
the  "department"  cannot  have  a  direct 
or  indirect  financial  interest  in  a  surface 
coal  mining  operation.  Further,  the  term 
"department"  is  specifically  defined  in 
IC  14-8-2-67  to  mean  the  Indiana 
Department  of  Natinal  Resources.  IC  14- 
8-2-6(b)  applies  to  the  commission, 
whose  members  are  required  to  file  a 
financial  statement.  Indiana  stated  that 
the  procedure  followed  for  conunission 
members  complies  with  section  517(g) 
of  SMCRA  and  the  implementing 
regulations  at  30  CFR  Part  705. 

The  imderlying  issue  is  whether 
members  of  the  commission  must  be 
considered  "employees"  for  purposes  of 


conflict  of  interest  reporting.  Primarily, 
Indiana's  justification  statements 
indicate  that  the  financial  disclosine 
requirements  under  section  517(g)  of 
SMCRA  for  employees  of  the  State 
regulatory  authority  do  not  apply  to 
members  of  the  conunission  who  are  not 
employed  by  the  department.  Those 
members  of  the  commission  who  are  not 
employees  would  be  categorized  as 
members  of  a  multi-interest  commission 
under  the  Federal  definition  of 
"employee"  at  30  CFR  705.5.  The 
Federal  regulations  at  30  CFR  Part  705 
provide  separate  conflict  of  interest 
requirements  for  members  of 
commissions  who  are  not  deemed 
employees  of  the  State  regulatory 
authority. 

After  reviewing  the  Indiana  Code  and 
the  October  17,  1986,  preamble  for 
changes  made  to  30  CFR  Part  705  (51  PR 
37118),  we  agree  that  there  is  a  legal  and 
statutory  distinction  between  the 
department  and  the  commission.  We 
also  agree  that  the  commission 
represents  multiple  interests.  IC  14-10- 
1  established  the  commission.  The 
commission  consists  of  12  members, 
including  five  citizen  members 
appointed  by  the  Governor.  At  least  two 
of  the  five  citizens  must  have 
knowledge,  experience,  or  education  in 
the  environment  or  in  natural  resoince 
conservation.  The  remaining  seven 
members  are  specified  in  the  statute  to 
include:  the  Conunissioner  of  the 
Indiana  Department  of  Transportation, 
Commissioner  of  the  Indiana 
Department  of  Environmental 
Management,  Director  of  the 
Department  of  Commerce,  Director  of 
the  Indiana  Department  of  Natinal 
Resoinces,  Chairman  of  the  Advisory 
Coimcil  for  the  Bureau  of  Water  and 
Resource  Regulation,  Chairman  of  the 
Advisory  Council  for  the  Bureau  of 
Lands  and  Cultiu'al  Resources,  and  the 
President  of  the  Indiana  Academy  of 
Science.  The  powers  and  duties  of  the 
commission  are  defined  in  IC  14—10-2 
to  include  the  authority  to  create  a 
division  of  hearings,  appoint 
administrative  law  judges,  and  adopt 
rules.  The  commission  assumes  these 
powers  and  duties  for  most  of  the 
natiiral  resource  bineaus  and  divisions 
within  the  State,  including  reclamation, 
fish  and  wildlife,  forestry,  state  parks, 
and  historic  preservation  and 
archeology.  IC  14-9-1  created  the 
department.  Under  IC  14-9-2  the 
governor  must  appoint  the  director  of 
the  department.  The  director  may 
appoint  deputy  directors.  However, 
imder  IC  14-9-7  other  employees  of  the 
department  are  employed  by  the 


director  through  the  state  persoiuiel 
department. 

As  discussed  in  the  preamble  for 
changes  made  to  30  CFR  Part  705  on 
October  17, 1986: 

The  defmition  of  employee  consistently 
has  been  construed  to  exclude  members  of 
multi-interest  boards  and  commissions  even 
if  those  members  perform  decision-making 
functions  in  accordance  with  state  law.  .  .  . 
Such  groups  are  not  covered  by  Section 
517(g),  which  generally  prohibits  decision 
makers  from  having  any  interest  in  coal 
mining  operations.  Under  the  definition  of 
employee,  members  of  a  board  established  in 
accordance  with  State  law  or  regulations  to 
represent  various  interests  such  as  the  coal 
mining  industry,  forestry,  conservation, 
agriculture,  environmentalists,  or 
landowners,  would  be  considered  multi- 
interest  board  members. 

Based  on  oui  review  of  the  State 
statutes  and  the  October  17,  1986, 
preamble  discussion,  we  find  that  the 
members  of  the  commission  are  not 
employees  of  the  department,  and  we 
are  removing  the  required  amendment 
at  30  CFR  914.16(b). 

Indiana's  statute  at  IC  14-34-2-6(b) 
requires  each  member  of  the 
commission  to  file  an  aimual  statement 
of  employment  and  financial  interest 
with  the  director  of  the  Indiana 
Department  of  Natural  Resources.  This 
is  consistent  with  the  Federal  regulation 
requirements  at  30  CFR  705.11(a)  for 
members  of  commissions  established  in 
accordance  with  State  law  to  represent 
multiple  interests.  Indiana's  statute  at  IC 
14-34-2-6(c)  stipulates  that  a  member 
of  the  conunission  may  not  participate 
in  a  proceeding  that  may  affect  the 
member's  direct  or  indirect  financial 
interests.  This  is  consistent  with  the 
Federal  regulation  at  30  CFR  705.4(d), 
which  requires  multi-interest 
commission  members  to  recuse 
themselves  from  any  proceeding  which 
may  affect  their  direct  or  indirect 
financial  interests.  Therefore,  we  are 
approving  IC  14-34-2-6(b)  and  (c). 

C.  310  LAC  12-3-127(c)(4)  Permit 
Reviews;  Approval  for  Transfer, 
Assignment,  or  Sale  of  Permit  Rights;  30 
CFR914.16(ii)(b) 

By  letter  dated  September  26,  1994 
(Administrative  Record  No.  IND-1401), 
Indiana  submitted  an  amendment  under 
30  CFR  732.17.  The  amendment 
included  revisions  to  310  lAC  12-3- 
127(c)(4)  that  required  the  director  of 
IDNR  to  not  grant  approval  for  a 
transfer,  sale,  or  assigimient  of  rights 
imder  a  permit  except  upon  a  written 
finding  that  a  "surface  coal  mining  and 
reclamation  operation  owned  or  control 
by  the  applicant  is  not  ciuxenUy  in 
violation  of  a  federal  or  state  statute, 
rule,  or  regulation."  In  the  October  29, 
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permit  issuance 
addressed  ownei 
information  and 


1996,  Federal  R^iister  (61  FR  55743), 
we  approved  Indiana's  revisions  with 
the  requirement,  jcodified  at  30  CFR 
914.16(ii)(b),  that  the  State  amend  the 
introductory  paragraph  of  310  lAC  12- 
3-1 27(c)(4)  to  include  the  phrase  "or  by 
any  person  who  i  )wns  or  controls  the 
applicant"  after  I  be  word  "applicant"  in 
line  3,  and  the  pftrase  "or  person  who 
owns  or  controls  the  applicant"  after  the 
word  "applicant"^  in  line  7.  In  the  April 
21,  1997,  Federal  Register  (62  FR 

,ed  our  criteria  for 
t  30  CFR  773.15(b)  that 
hip  and  control 
ompliance  review 
requirements.  Thds  action  was  taken  in 
response  to  a  deoision  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Colxmibia 
Circuit  that  invalidated  the  previous 
rules  as  inconsistent  with  SMCRA.  The 
court  held  that  SMCRA  authorizes  the 
regulatory  autho^ty  to  block  issuance  of 
a  permit  only  for 'unabated  violations 
incurred  by  the  ^plicant  or  entities 
owned  or  controled  by  the  applicant, 
not  for  violations  incurred  by  a  person 
who  owns  or  con  trols  the  permittee. 
Based  on  this  coixt  decision,  we  are 
removing  the  req  lired  amendment 
codified  at  30  CF  ?  914.16(ii)(b). 

At  the  request  of  the  Office  of  the 
Federal  Register,  we  are  also  making 
corrections  to  the  subparagraph 
numbering  undei  30  CFR  914.16{ii).  We 
are  changing  sub  >aragraphs  (a)  through 
(b)  to  subparagraj  ihs  (1)  through  (3). 

rv.  Summary  ant  I  Disposition  of 
Conunents 

Public  Commenti 


public  comments  on 
amendment,  but  did  not 


OSM  requestec 
the  proposed 
receive  any. 

Federal  Agency  C  bmments 


e  nts 


Under  30  CFR 
requested  comm^ 
from  various  Federal 
actual  or  potentia  1 
Indiema  program 
No.  IND-1669). 
September  20,  1 
and  Health  Admihistration 
that  the  proposec 
conflict  with  its 
(Administrative 


'get 


Environmental 

Under  30  CFR 
are  required  to 
from  the  EPA  for 
program 
water  quality 
the  authority  of 
U.S.C.  1251  etse 
(42  U.S.C.  7401 
revisions  that 


'32.17{h){ll)(i),we 
on  the  amendment 
agencies  with  an 
interest  in  the 
Administrative  Record 
letter  dated 
the  Mine  Safety 

commented 
regulation  did  not 
gulations  or  policies 
Hecord  No.  IND-1674). 


By 
9  39 


r3] 


Pi  otection  Agency  (EPA) 

'32.17(h){ll)(ii),  we 
a  written  agreement 
those  provisions  of  the 
amendni  ent  that  relate  to  air  or 
standards  issued  under 
Clean  Water  Act  (33 
.)  or  the  Clean  Air  Act 
seq.).  None  of  the 
Indiana  proposed  to  make 


tie  I 


e' 


in  this  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  the  EPA  to  agree  on  the 
amendment. 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  IND-1669).  The  EPA  did  not 
respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  conunents  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  September  9,  1999,  we 
requested  comments  on  Indiana's 
amendment  (Administrative  Record  No. 
IND-1669),  but  neither  responded  to  our 
request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  by 
Indiana  on  August  31,  1999.  We 
approve  the  rules  that  Indiana  proposed 
with  the  provision  that  they  be 
published  in  identical  form  to  the  rules 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  914,  which  codify  decisions 
concerning  the  Indiana  program.  We  are 
making  this  final  rule  effective 
inunediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Indiana  to  bring  its  program 
into  conformity  with  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 

We  are  also  making  some  editorial 
corrections  to  30  CFR  Part  914.16(ii)  and 
removing  the  required  amendments  at 
30  CFR  Part  914.16(b)  and  914.16(ii)(b). 

VI.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Plamiing  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 


sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.): 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensiue  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
luider  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 
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Dated:  December  17, 1999. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  914  is  amended 
as  set  forth  below: 


PART  91 4— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§914.15    Approval  of  Indiana  regulatory 
program  amendments. 


Original  amendment  submission  date 


Date  of  final  publication 


Citation/description 


August  31,  1999 January  7,  2000 310  12-5-159;  IC  14-34-2-6(b)  and  (c). 


3.  Section  914.16  is  amended  by 
removing  and  reserving  paragraph  (b)  * 
and  revising  paragraph  (ii)  to  read  as 
follows: 

§914.16    Required  program  amendments. 

***** 

(ii)  By  A^ril  28, 1997,  hidiana  shall 
submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  address  the  following: 

(1)  Amend  the  Indiana  program  at  310 
lAC  12-3-49/83(e)(3)  to  add  the 
requirement  concerning  stability 
analysis  of  each  structure  as  is  required 
by  30  CFR  780.25(f)  and  784.16(f). 

(2)  [Reserved] 

(3)  The  Director  is  requiring  that 
Indiana  further  amend  310  lAC  12-5- 
24/90(a)(9)(E)  to  clarify  that  the  term 
"subsection"  should  be  "clause." 

[FR  Doc.  00-420  Filed  1-6-00;  8:45  am) 

BILLING  CODE  4310-05-l> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
[VA-115-F0R] 

Virginia  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Sxu^ace  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  aimoimcing  the 
approval  of  an  amendment  to  the 
Virginia  Abandoned  Mine  Land 
Reclamation  (AMLR)  Program 
(hereinafter  referred  to  as  the  Virginia 
Program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),.30  U.S.C.  1201  et  seq.,  as 
amended.  The  amendment  makes 
changes  to  the  Ranking  and  Selection 
section  by  adding  a  subsection 


concerning  reclamation  projects 

receiving  less  than  50  percent 

government  funding.  The  amendment  is 

intended  to  incorporate  the  additional 

flexibility  afforded  by  the  revised 

Federal  regulations. 

EFFECTIVE  DATE:  January  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  A.  Penn,  Director,  Big  Stone  Gap 

Field  Office.  Telephone:  (540)  523- 

4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Plan 

II.  Submission  of  the  Proposed  Amendment 
ni.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Virginia  Plan 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background  on 
the  Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  December 
15,  1981  Federal  Register  (46  FR  61085- 
61115).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
30  CFR  946.20  and  946.25. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  September  10,  1999 
(Administrative  Record  No.  VA-981), 
the  Virginia  Division  of  Mined  Land 
Reclamation  (DMLR)  submitted  a 
proposed  Program  Amendment  to  the 
Virginia  Program.  The  proposed 
amendment  revises  the  "Ranking  and 
Selection  884.13(c)(2)"  section  by 
adding  a  subsection  entitled 
"Reclamation  Projects  Receiving  Less 
Than  50%  Government  Fimding."  This 
amendment  is  intended  to  revise  the 
Virginia  program  to  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  8, 
1999,  Federal  Register  (64  FR  54843), 
and  in  the  same  document  opened  the 


public  comment  period  and  provided  an 
opporttinity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
November  8, 1999.  No  public  hearing 
was  requested,  so  none  was  held.  On 
October  22,  1999  (Administrative 
Record  No.  VA-997),  the  State 
submitted  a  correction  to  a 
typographical  error  in  a  citation  on  Page 
15  of  the  amendment. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15.  finds  that  the 
proposed  plan  amendment  submitted  by 
Virginia  on  September  10,  1999.  and 
amended  on  October  22, 1999,  meets  the 
requirements  of  the  corresponding 
Federal  regulations  and  is  consistent 
with  SMCRA. 

Ranking  and  Selection  884.13(c)(2) 

In  this  section,  Virginia  added  a  new 
subsection  titled  "Reclamation  Projects 
Receiving  Less  Than  50%  Government 
Funding."  The  new  language  is  as 
follows: 

Reclamation  Projects  Receiving  Less  Than 
50%  Government  Funding 

An  abandoned  mine  land  reclamation 
project  may  be  considered  for  government- 
financed  construction  under  Virginia 
program  §4  VAC  25-130  Part  707.  If  the  level 
of  government  funding  for  the  construction 
will  be  less  than  fifty  percent  of  the  total  cost 
because  of  planned  coal  extraction,  the 
procedures  of  this  section  apply.  Such  coal 
removal  will  be  conducted  in  conformity 
with  Virginia  program  §  4  VAC  25-130  Part 
707  and  the  regulatory  definitions  for  the 
terms  "extraction  of  coal  as  an  incidental 
part,"  "government  financing  agency."  and 
"government-financed  construction" 
contained  within  the  Virginia  regulatory 
program  regulations  at  4-VAC-25-700.5. 

In  considering  such  AML  construction,  the 
DMLR  AML  Section  (Title  IV  authority)  will 
consult  with  the  DMLR  Reclamation  Services 
Section  (Title  V  authority)  to  make  the 
following  determinations: 
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1.  The  likelihoo( 
under  a  Title  V 
will  take  into 
such  as: 

•  Coal  reserves 
other  sources 

•  Existing  env 

•  All  prior 
to  the  site; 

•  Current  and 
the  area:  and 

•  Any  known  ot 
mining  the  site. 

2.  The  likelihooe 
mining  activities 
environmental 
existing 

3.  The  likelihoo< 
activities  at  the  sit( 
nearby  or  adjacent 

After  the  above 
decided  that  a 
reclamation  projec 
DMLR  AML  Secti* 
Services  Section 
following 

1.  The  limits  on 
waste,  or  other  coa 
extracted  under 
the  Virginia  regula 
"government-: 
VAC-25-130-700. 

2.  The  delineatii 
AML  project. 

All  of  the  above 
information  taken 
determinations 
making  the 
documented  in  the 
project,  DMLR 

•  Characterize 
drainage,  active  sli 
erosion  and 
material,  and 

•  Ensure  that  th 
conducted  in  acco 
of  30  CFR  Subcha. 

•  Develop  speci 
requirements,  incli 
when  appropriate 
procedures:  and 

•  Require  the 
reclamation  to  pro 
reclamation  begins 
that  clearly  author 
and  payment  of  ro 

The  contractor  si 
a  coal  surface 
Virginia  Coal 
Regulations  (Title 
Administrative 
beyond  the  limits 
specified  in  the 


of  the  coal  being  mined 
The  determination 
accoiint  available  information 


rom  existing  mine  maps  or 

ir  mmental  conditions; 
mini  ig  activity  on  or  adjacent 

h  storic  coal  production  in 

anticipated  interest  in 


that  nearby  or  adjacent 
ight  create  new 
ems  or  adversely  affect 
problems  at  the  site, 
that  reclamation 
might  adversely  affect 
mining  activities. 
Consultation,  if  it  is 
financed 
is  to  proceed,  then  the 
and  DMLR  Reclamation 
niist  concur  to  in  the 
;  defermir  ations: 

my  coal  refuse,  coal 
deposits  which  can  be 
4-VAC-25-130  Part  707  and 
ory  definition  of 
finaii:ed  construction"  at  §4- 
;  and 
1  of  the  boimdaries  of  the 

leterminations,  the 
nto  account  in  making  the 
the  names  of  the  parties 
will  be 
AML  project  file.  For  each 
Section  will: 
site  in  terms  of  mine 
les  and  slide-prone  areas, 
vegetation,  toxic 
ic  balance: 
reclamation  project  is 
1  dance  with  the  provisions 
lerR; 

ic-site  reclamation 
ding  performance  bonds 
n  accord  with  State 


.  anl 

determ  nations 

1  the  / 

AML 

lie 

Hie 

sedim(  ntation 

hydr  ilog 


;  aiti 


Surfa  ce 


cfl 


cotitractor  conducting  the 
ide  prior  to  the  time 
applicable  documents 
ze  the  extraction  of  coal 

ies. 
all  be  required  to  obtain 
mmitig  permit  under  the 

Mining  Reclamation 
of  the  Virginia 
Cof  e)  for  any  coal  extracted 
the  incidental  coal 
project  file. 

1999  (Administrative 
<i97),  DMLR  provided  a 
coirpction  to  the  regulatoi7 
the  last  line  of  Page  15 
to  hilly  reflect  that 
dejfinition  for  the  terms 
as  an  incidental 
government-financing  agency," 
-financed 

contained  within  the 
egulato  ry  program  regulations 
:  6-700.5.  In  the  original 


AML 

On  October  22 
Record  No.  VA-' 
typographic 
citation  found  or 
of  the  amendment 
the  regulatory 
"extraction  of  co^l 
part 

and  "governmen : 
construction"  ar(  i 
Virginia  r 
at  §4  VAC  25-1 


submittal,  the  "130"  was  omitted  from 
the  citation. 

We  find  that  the  provisions  of  this 
amendment  are  substantively  identical 
to  and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  874.17  concerning 
the  AML  agency  procediu-es  for 
reclamation  projects  receiving  less  than 
50  percent  government  funding. 
Therefore,  we  are  approving  the 
amendment.  We  also  note  that  OSM  has 
just  approved  a  definition  of 
"government-financed  construction"  at 
4  VAC  25-130-700.5  that  is 
substantively  identical  to  the  Federal 
definition  of  "government-financed 
construction"  at  30  CFR  707.5. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received. 

Federal  Agency  Comments 

Pursuant  to  884.14(a)(2)  and 
884.15(a).  OSM  solicited  comments  on 
the  proposed  amendment  from  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Virginia  plan 
(Administrative  Record  number  VA- 
982).  The  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  responded 
(Administrative  Record  number  VA- 
992)  and  concurred  with  the 
amendment  and  recommended  that  it  be 
approved.  As  noted  above  in  the 
Findings,  we  are  approving  the 
amendment.  The  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration  (MSHA)  responded 
(Administrative  Record  number  VA- 
991)  and  stated  that  there  appears  to  be 
no  conflict  with  MSHA  regulations  or 
policy. 

The  Environmental  Protection  Agency 
responded  (Administrative  Record 
Number  VA-996).  and  stated  that  the 
amendment  appears  to  comply  with  the 
Clean  Water  Act,  and  that  it  does  not 
have  any  specific  comments. 

V.  Director's  Decision 

Based  on  the  above  finding,  we  are 
approving  the  proposed  AMLR  plan 
amendment  as  submitted  by  Virginia  on 
September  10,  1999,  and  amended  on 
October  22,  1999. 

The  Federal  regulations  at  30  CFR 
Part  946.25,  codifying  decisions 
concerning  the  Virginia  plan 
amendments,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 


expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribal,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  rV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  ein  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
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substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 


on  any  govenunental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovenunental  relations,  Siuiace 
mining,  Underground  mining. 

Dated:  December  23,  1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.25  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  946.25    Approval  of  Virginia  abandoned 
mine  iand  reciamation  plan  amendments. 


Original  amendment  submission  date 


Date  of  final  publication 


Citation/description 


September  10,  1999  January  7,  2000 


Revisions  to  the  Virginia  State  Reclamation 
Plan  corresponding  to  30  CFR 
884.13(c)(2) — Ranking  and  Selection:  Rec- 
lamation Projects  Receiving  Less  Than  50% 
Government  Funding. 


[FR  Doc.  00-^21  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-99-1301 
RIN2115-AA97 

Safety  Zone:  New  York  Harbor  and 
Hudson  River  Fireworks. 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  five  permanent  safety  zones 
for  fireworks  displays  located  on  Upper 
and  Lower  New  York  Bay,  the  Hudson 
River,  and  Raritan  Bay.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  events. 
This  action  establishes  permanent 
exclusion  areas  that  are  only  active  prior 
to  the  start  of  the  fireworks  display  until 
shortly  after  the  fireworks  display  is 
completed,  and  is  intended  to  restrict 
vessel  traffic  in  a  portion  of  Upper  and 
Lower  New  York  Bay,  the  Hudson  River, 
and  Raritan  Bay. 

DATES:  This  rule  is  effective  February  7, 
2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
docimients  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-99-130)  and  are 
available  for  inspection  or  copying  at 


Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  212  Coast 
Guard  Drive,  Staten  Island,  New  York 
10305,  room  205,  between  8  a.m.  e.s.t. 
and  3  p.m.  e.s.t.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354^193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  6, 1999,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  New  York  Harbor 
and  Hudson  River  Fireworks  in  the 
Federal  Register  (64  FR  54252).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

On  October  25, 1999,  we  published  a 
correction  notice  entitled  Safety  Zone: 
New  York  Harbor  and  Hudson  River 
Fireworks  in  the  Federal  Register  (64 
FR  57419).  This  notice  corrected  the 
Latitude  position  of  the  barge  location 
east  of  Ellis  Island. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  five 
permanent  safety  zones  that  will  be 
activated  for  fireworks  displays 
occurring  throughout  the  year  that  are 
not  held  on  an  annual  basis  but  are 
normally  held  in  one  of  these  five 
locations.  The  five  locations  are  east  of 
Liberty  and  Ellis  Islands  in  Upper  New 
York  Bay;  east  of  South  Beach,  Staten 
Island  in  Lower  New  York  Bay;  west  of 
Pier  60,  Manhattan,  on  the  Hudson 
River;  and  Raritan  Bay  in  the  vicinity  of 


the  Raritan  River  Cutoff  and  Ward  Point 
Bend  (West).  The  number  of  events  held 
in  these  locations  has  increased  from 
three  in  1996  to  21  in  1998.  The  Coast 
Guard  has  received  16  applications  for 
fireworks  displays  in  these  areas  to  date 
in  1999.  In  the  past,  temporary  safety 
zones  were  established  with  limited 
notice  for  preparation  by  the  U.S.  Coast 
Guard  and  limited  opportunity  for 
public  comment.  Establishing 
permanent  safety  zones  by  notice  and 
comment  rulemaking  gave  the  public 
the  opportunity  to  comment  on  the 
safety  zone  locations,  size,  and  length  of 
time  the  zones  will  be  active.  The  Coast 
Guard  has  received  no  prior  notice  of 
any  impact  caused  by  the  previous 
events. 
The  five  safety  zones  are  as  follows: 
The  safety  zone  at  Liberty  Island 
includes  all  waters  of  Upper  New  York 
Bay  within  a  360-yard  radius  of  the 
fireworks  barge  located  in  Federal 
Anchorage  20-C,  in  approximate 
position  40°41'16.5"N  074°02'23"  W 
(NAD  1983),  about  360  yards  east  of 
Liberty  Island.  The  safety  zone  prevents 
vessels  from  transiting  a  portion  of 
Federal  Anchorage  20-C  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Recreational 
and  commercial  vessel  traffic  will  be 
able  to  anchor  in  the  unaffected 
northern  and  southern  portions  of 
Federal  Anchorage  20-C.  Federal 
Anchorages  20-A  and  20-B,  to  the 
north,  and  Federal  Anchorages  20-D 
and  20-E,  to  the  south,  are  also 
available  for  vessel  use.  Marine  traffic 
will  still  be  able  to  transit  through 


1066  Federal  Register / Vol.  65,  No.  5 /Friday,  January  7,  2000 /Rules  and  Regulations 


Anchorage  Chan  lel.  Upper  Bay,  during 
the  event  as  the  :  afety  zone  only 
extends  125  yarc  s  into  the  925-yard 
wide  channel.  The  Captain  of  the  Port 
does  not  anticipi  te  any  negative  impact 
on  vessel  traffic  i  iue  to  this  safety  zone. 

The  safety  zon  s  at  Ellis  Island 
includes  all  wate  rs  of  Upper  New  York 
Bay  within  a  36C-yard  radius  of  the 
fireworks  barge  1  seated  between  Federal 
Anchorages  20-Ji  and  20-B  in 
approximate  position  40°41'45"  N 
074''02'09"  W  (N\D  1983),  about  365 
yards  east  of  Elli  \  Island.  The  safety 
zone  prevents  ve  ssels  from  transiting  a 
portion  of  Feder.  J  Anchorages  20-A  and 
20-B  and  is  neec  ed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launch  ed  from  a  barge  in  the 
area.  Recreationi  1  and  commercial 
vessel  traffic  wilj  be  able  to  anchor  in 
the  unaffected  ndrthem  and  southern 
portions  of  Fedei  al  Anchorages  20-A 
and  20-B.  Federiil  Anchorages  20-C, 
20-D,  and  20-E,  to  the  south,  are  also 
available  for  vesi  el  use.  Marine  traffic 
will  still  be  able  ;o  transit  through 
Anchorage  Channel,  Upper  Bay,  during 
the  event  as  the  safety  zone  only 
extends  150  yards  into  the  900- yard 
wide  channel.  Tike  Captain  of  the  Port 
does  not  anticipate  any  negative  impact 
on  vessel  traffic  ^ue  to  this  safety  zone. 

The  safety  zonfe  east  of  South  Beach, 
Staten  Island  includes  all  waters  of 
Lower  New  York  Bay  within  a  360-yard 
radius  of  the  fireworks  barge  located  in 
approximate  position  40°35'11"  N 
074°03'42"  W  (NAD  1983),  about  350 
yards  east  of  Sou  Lh  Beach,  Staten  Island. 
The  safety  zone  ]  irevents  vessels  from 
transiting  a  portipn  of  Lower  New  York 
Bay  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launch  ed  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  L  3wer  New  York  Bay 
during  the  event.  The  Captain  of  the 
Port  does  not  ant  icipate  any  negative 
impact  on  vessel  traffic  due  to  this 
safety  zone. 

The  safety  zone  off  Pier  60,  Manhattan 
includes  all  wateirs  of  the  Hudson  River 
within  a  360-yara  radius  of  the 
fireworks  barge  i|i  approximate  position 
40°44'49"  N  074'J01'02"  W  (NAD  1983), 
about  500  yards  west  of  Pier  60, 
Manhattan,  New  [York.  The  safety  zone 
prevents  vessels  pom  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associate  d  with  fireworks 
1  jarge  in  the  area. 
Marine  traffic  wi  1  still  be  able  to  transit 
through  the  eastern  150  yards  of  the 
850-yard  wide  H  idson  River  during  the 
event.  The  Capta  n  of  the  Port  does  not 
anticipate  any  ne  gative  impact  on  vessel 
traffic  due  to  this  safety  zone. 


Additionally,  vessels  are  not  precluded 
from  mooring  at  or  getting  imderway 
from  Piers  59-62  or  from  the  Piers  at 
Castle  Point,  New  Jersey  due  to  this 
safety  zone. 

The  safety  zone  in  Raritan  Bay 
includes  all  waters  of  the  Raritan  River 
Cutoff  and  Ward  Point  Bend  (West) 
within  a  240-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°30'04"  N  074°15'35"  W  (NAD  1983), 
about  240  yards  east  of  Raritan  River 
Cutoff  Channel  Buoy  2  (LLNR  36595). 
The  safety  zone  prevents  vessels  from 
transiting  a  portion  of  Raritan  Bay  in  the 
vicinity  of  the  Raritan  River  Cutoff  and 
Ward  Point  Bend  (West).  It  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Marine  traffic 
wUl  still  be  able  to  transit  through  the 
eastern  140  yards  of  the  230-yard  wide 
Ward  Point  Bend  (West)  during  the 
event.  Traffic  that  can  not  transit 
through  the  closed  Raritan  River  Cutoff 
can  transit  through  Ward  Point  Bend 
(West)  by  using  South  Amboy  Reach, 
Great  Beds  Reach,  Ward  Point 
Secondary  Channel,  and  Ward  Point 
Bend  (East).  Additionally,  vessels  will 
not  be  precluded  from  mooring  at  or 
getting  imderway  from  any  marinas  or 
piers  at  Perth  Amboy,  New  Jersey  due 
to  this  safety  zone. 

The  actual  dates  that  these  safety 
zones  will  be  activated  are  not  known 
by  the  Coast  Guard  at  this  time.  Coast 
Guard  Activities  New  York  vdll  give 
notice  of  the  activation  of  each  safety 
zone  by  all  appropriate  means  to 
provide  the  widest  publicity  among  the 
affected  segments  of  the  public.  This 
will  include  publication  in  the  Local 
Notice  to  Mariners.  Marine  information 
broadcasts  will  also  be  made  for  these 
events  beginning  24  to  48  hours  before 
the  event  is  scheduled  to  begin. 
Facsimile  broadcasts  will  also  be  made 
to  notify  the  public.  The  Coast  Guard 
expects  that  the  notice  of  the  activation 
of  each  permanent  safety  zone  in  this 
rulemaking  will  normally  be  made 
between  thirty  and  fourteen  days  before 
the  zone  is  actually  activated.  Fireworks 
barges  used  in  the  locations  stated  in 
this  rulemaking  will  also  have  a  sign  on 
the  port  and  starboard  side  of  the  barge 
labeled  "FIREWORKS  BARGE".  This 
will  provide  on-scene  notice  that  the 
safety  zone  the  fireworks  barge  is 
located  in  is  or  will  be  activated  on  that 
day.  This  sign  will  consist  of  10"  high 
by  1.5"  wide  red  lettering  on  a  white 
background.  There  will  also  be  a  Coast 
Guard  patrol  vessel  on  scene  30  minutes 
before  the  display  is  scheduled  to  start 
until  15  minutes  after  its  completion  to 
enforce  each  safety  zone. 


The  effective  period  few  each  safety 
zone  is  from  8  p.m.  e.s.t.  to  1  a.m.  e.s.t. 
However,  vessels  may  enter,  remain  in, 
or  transit  through  these  safety  zones 
during  this  time  frame  if  authorized  by 
the  Captain  of  the  Port  New  York,  or 
designated  Coast  Guard  patrol  personnel 
on  scene,  as  provided  for  in  33  CFR 
165.23.  Generally,  blanket  permission  to 
enter,  remain  in,  or  transit  through  these 
safety  zones  will  be  given  except  for  the 
45-minute  period  that  a  Coast  Guard 
patrol  vessel  is  present. 

This  rule  is  being  established  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  events.  It 
also  gave  the  marine  community  the 
opportimity  to  comment  on  the  zone 
locations,  size,  and  length  of  time  the 
zones  will  be  active. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  This  Final  rule  is  the  same 
as  the  proposed  rule  except  that  the 
Latitude  position  of  the  barge  location 
east  of  Ellis  Island  has  been  corrected. 
On  Oct  25, 1999,  we  notified  the  public 
of  this  Latitude  position  change  when 
we  published  a  correction  notice 
entitled  Safety  Zone:  New  York  Harbor 
and  Hudson  River  Fireworks  in  the 
Federal  Register  (64  FR  57419). 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "signfficant"  imder  the 
regidatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zones,  and  all 
of  the  zones  are  in  areas  where  the  Coast 
Guard  expects  insignificant  adverse 
impact  on  all  mariners  from  the  zones' 
activation.  Vessels  may  safely  anchor  to 
the  north  and  south  of  the  zones  by 
Liberty  and  Ellis  Islands.  Vessels  may 
also  still  transit  through  Anchorage 
Channel,  Lower  New  York  Bay,  the 
Hudson  River,  and  Ward  Point  Bend 
(West)  in  Raritan  Bay  during  these 
events.  Vessels  will  not  be  precluded 
from  getting  underway,  or  mooring  at. 
Piers  59-62  and  the  Piers  at  Castle 
Point,  New  Jersey  during  displays  off 
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Pier  60,  nor  from  marinas  and  piers  at 
Perth  Amboy,  New  Jersey  during 
displays  in  die  Raritan  River  Cutoff. 
Advance  notifications  will  also  be  made 
to  the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  facsimile. 
Fireworks  barges  used  in  these  locations 
will  also  have  a  sign  on  the  port  and 
starboard  side  of  the  barge  labeled 
"FIREWORKS  BARGE".  This  sign  will 
consist  of  10"  high  by  1.5"  wide  red 
lettering  on  a  white  background. 
Additionally,  the  Coast  Guard 
anticipates  that  these  safety  zones  will 
only  be  activated  20-25  times  per  year. 
These  safety  zones  have  been  narrowly 
tailored  to  impose  the  least  impact  on 
maritime  interests  yet  provide  the  level 
of  safety  deemed  necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  anchor  in  or  transit 
through  the  affected  portions  of  New 
York  Harbor,  and  the  Hudson  River 
during  the  times  these  zones  are 
activated. 

These  safety  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  the  minimal  time 
that  vessels  will  be  restricted  from  the 
zones,  and  all  of  the  zones  are  in  areas 
where  the  Coast  Guard  expects 
insignificant  adverse  impact  on  all 
mariners  from  the  zones'  activation. 
Vessels  may  safely  anchor  to  the  north 
and  south  of  the  zones  by  Liberty  and 
Ellis  Islands.  Vessels  may  also  still 
transit  through  Anchorage  Channel, 
Lower  New  York  Bay,  the  Hudson  River, 
and  Ward  Point  Bend  (West)  in  Raritan 
Bay  during  these  events.  Vessels  will 
not  be  precluded  from  getting 
underway,  or  mooring  at.  Piers  59-62 
and  the  Piers  at  Castle  Point,  New  Jersey 
during  displays  off  Pier  60,  nor  from 
marinas  and  piers  at  Perth  Amboy,  New 
Jersey  during  displays  in  the  Raritan 
River  Cutoff.  Before  the  effective  period. 


we  will  issue  maritime  ad^sories 
widely  available  to  users  of  the  Port  of 
New  York/New  Jersey  by  the  local 
notice  to  mariners,  marine  information 
broadcasts,  and  facsimile. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order.  No  comments  were  received  nor 
changes  made  to  the  NPRM. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  mle  will  not  impose  an 
unfunded  mandate.  No  comments  were 
received  nor  changes  made  to  the 
NPRM. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights.  No  comments  were  received  nor 
changes  made  to  the  NPRM. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards  • 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  biuden.  No  comments  were 
received  nor  changes  made  to  the 
NPRM. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 


Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  category  34(g)  since  implementation 
of  this  action  will  not  result  in  any 
significant  cumulative  impacts  on  the 
human  environment,  substantial 
controversy  or  substantial  change  to 
existing  envirorunental  conditions, 
impacts  which  are  more  than  minimal 
on  properties  protected  under  4(f)  of  the 
DOT  Act  as  superseded  by  Public  Law 
97-449,  and  section  106  of  the  National 
Historic  Preservation  Act;  and 
inconsistencies  with  any  Federal,  State, 
or  local  laws  or  administrative 
determinations  relating  to  the 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES.  No 
comments  were  received  nor  changes 
made  to  the  NPRM. 

List  of  Sub)ects 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16S-nEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.168  to  read  as  follows: 

§  165.168    Safety  Zones:  New  York  Hartwr 
and  Hudson  River  Fireworks. 

(a)  Liberty  Island  Safety  Zone:  All 
waters  of  Upper  New  York  Bay  within 

a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°41'16.5"N 
074°02'23"  W  (NAD  1983),  located  in 
Federal  Anchorage  20-C,  about  360 
yards  east  of  Liberty  Island. 

(b)  Ellis  Island  Safety  Zone:  All  waters 
of  Upper  New  York  Bay  within  a  360- 
yard  radius  of  the  fireworks  barge 
located  between  Federal  Anchorages 
20-A  and  20-B,  in  approximate  position 
40°41'45"  N  074''02'09"  W  (NAD  1983), 
about  365  yards  east  of  Ellis  Island. 

(c)  South  Beach,  Staten  Island  Safety 
Zone:  All  waters  of  Lower  New  York 
Bay  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°35'11"  N  074°03'42"  W  (NAD  1983), 
about  350  yards  east  of  South  Beach, 
Staten  Island. 

(d)  Pier  60,  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 

a  360-yard  radius  of  the  fireworks  barge 
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losition  40°44'49"  N 
(I^AD  1983),  about  500 
60,  Manhattan,  New 


Pi(ir 


in  approximate 
074°01'02"  W 
yards  west  of 
York. 

(e)  Raritan  Ba  r  Safety  Zone:  All 
waters  of  Raritai  Bay  in  the  vicinity  of 
the  Raritan  Rive  Cutoff  and  Ward  Point 
Bend  (West)  wit  lin  a  240-yard  radius  of 
the  fireworks  ba  ge  in  approximate 
position  40°30'0l"  N  074°15'35"  W 
(NAD  1983),  about  240  yards  east  of 
Raritan  River  Cu  toff  Channel  Buoy  2 
(LLNR  36595). 

(f)  Notificatioi .  Coast  Guard  Activities 
New  York  will  c  iuse  notice  of  the 
activation  of  thei  le  safety  zones  to  be 
made  by  all  appi  opriate  means  to  effect 
the  widest  publi  :ity  among  the  affected 
segments  of  the  { >ublic,  including 
publication  in  tli  e  local  notice  to 
mariners,  marine  information 
broadcasts,  and  :  acsimile.  Fireworks 
barges  used  in  tliese  locations  will  also 
have  a  sign  on  tli  eir  port  and  starboard 
side  labeled  "FD  EWORKS  BARGE". 
This  sign  will  consist  of  10"  high  by 
1.5"  wide  red  let  tering  on  a  white 
background 

(g)  Effective  Piriod.  This  section  is 
effective  from  8  p.m.  e.s.t.  to  1  a.m.  e.s.t. 

with  a  "FIREWORKS 
the  port  and  starboard 
n  a  location  listed  in 


each  day  a  barge 

BARGE"  sign  on 

side  is  on-scene 

paragraphs  (a)  thtough  (e)  of  this 


section.  Vessels 


nay  enter,  remain  in,  or 


transit  through  t  »ese  safety  zones  during 


this  time  frame 


Captain  of  the  Pc  rt  New  York  or 


designated  Coast 


on  scene. 

(h)  Regulation ; 
regulations  contained 
apply. 

(2)  All  persons 
comply  with  the 
Coast  Guard  Cap^; 
designated  on 
These  personnel 
conmiissioned, 
officers  of  the  Cdast 


Upon  being  hailed 
Guard  vessel  by 
light,  or  other  m^ans 
vessel  shall  proc  jed 


Dated:  Decembe^  14,  1999. 
R.E.  Bennis, 

Captain,  Coast  Gufird, 
Captain  of  the  Port 
[FR  Doc.  00-350 


BILUNG  CODC  4910-1  i  -U 


authorized  by  the 


Guard  patrol  personnel 


(1)  The  general 

in  33  CFR  165.23 


and  vessels  shall 
instructions  of  the 
ain  of  the  Port  or  the 
patrol  personnel, 
comprise 
vrarrant,  and  petty 
Guard. 


sc3ne- 


by  a  U.S.  Coast 
tiren,  radio,  flashing 
,  the  operator  of  a 
as  directed. 


New  York. 

1-6-00:  8:45  am] 


Fled 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-1 95-9947(8),  TN-188-9959(a);  FRL- 
6519-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Revision  to  Rule 
Governing  Monitoring  of  Source 
Emissions 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  February  24,  1997,  and 
May  8,  1997,  the  Tennessee  Department 
of  Enviroiunent  and  Conservation 
submitted  revisions  to  the  Teimessee 
State  Implementation  Plan  (SIP).  These 
revisions  consisted  of  amendments  to 
Rules  1200-3-12-.04  Monitoring 
Required  for  Determining  Compliance  of 
Certain  Large  Soiu-ces  and  1200-3-10- 
.02  Monitoring  of  Source  Emissions, 
Recording  and  Reporting  of  the  Same 
are  Required.  Tennessee  submitted 
these  revisions  to  clarify  the  reporting 
requirements.  EPA  is  approving  the 
aforementioned  changes  to  the  SIP 
because  they  are  consistent  with  the 
Clean  Air  Act  and  EPA  requirements. 
DATES:  This  direct  final  rule  is  effective 
on  March  7,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  7,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Enviroiunental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Plfuming  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC. 

Tennessee  Department  of 
Environment  and  Conservation,  9th 
Floor  L  &  C  Aimex,  401  Church  St. 
Nashville,  TN  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry  at  the  above  Region  4 
address  or  at  404-562-9032. 
SUPPLEMENTARY  INFORMATION:  On 
February  24,  1997,  the  Tennessee 
Department  of  Environment  and 


Conservation  submitted  a  revision  to 
paragraph  (1)  of  rule  1 200-3-1 2-.04. 
This  revision  was  made  to  change  an 
incorrect  reference  to  a  subparagraph  (e) 
to  the  correct  reference  of  subparagraph 
(d). 

On  May  8,  1997,  the  Tennessee 
Department  of  Environment  and 
Conservation  submitted  revisions  to 
Subpart  (i)  of  part  1.  of  Subparagraph  (c) 
of  paragraph  (2)  of  Rule  1200-3-10-.02 
of  the  Tennessee  SIP.  These  revisions 
delete  the  word  "or"  and  add  the 
language  "in  excess  of  the  applicable 
emission  standard  or  all"  to  the  first 
sentence  between  the  words  "averages" 
and  the  number  "24"  so  that  as 
amended,  the  subpart  shall  read: 

1 .  (i)  The  soiu-ce  owner  or  operator 
shall  report  all  3-hour  averages  in  excess 
of  the  applicable  emission  standard  or 
all  24-hoiu'  averages  in  imits  of  the 
applicable  emission  standard.  The  3- 
hoiu-  and  24-hour  values  shall  be 
computed  by  taking  the  average  of  three 
contiguous  or  24  contiguous  one-hour 
values  of  sulfur  dioxide  emissions.  The 
one-hoiu  average  values  may  be 
obtained  by  integration  over  the  one- 
hour  period  or  be  computed  firom  four 
or  more  data  points  equally  spaced  over 
each  one-hour  period.  Data  recorded 
diu-ing  periods  of  monitoring  system 
breakdowTis,  repairs,  calibratioa checks, 
and  zero  and  span  adjustments  shall  not 
be  included  on  the  data  averages. 

Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  State  Implementation 
Plan  (SIP)  because  they  are  consistent 
with  the  Clean  Air  Act  and  EPA 
requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  cormnents  be 
filed.  This  rule  will  be  effective  March 
7,  2000  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  February  7,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdravdng  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
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advised  that  this  rule  will  be  effective 
on  March  7,  2000  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  imless  the  Federal 
govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition.  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

On  August  4,  1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism,  Executive  Order  13132,  (64 
FR  43255  (August  10,  1999),)  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612,  (52  FR  41685  (October  30, 
1987),)  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State,  and  does  not 
edter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  Executive  Order  1 3084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  Vequirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  Sff*  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  natiu«  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


1070 


Federal  Register /Vol.  65,  No.  5 /Friday,  January  7,  2000 /Rules  and  Regulations 


that  before  a  rule  may  take  effect,  the 
agency  promulg  ating  the  rule  must 
submit  a  rule  re  )ort,  which  includes  a 
copy  of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  Stites.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  df  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Reg  ster.  A  major  rule 
cannot  take  effe<  :t  until  60  days  after  it 
is  published  in  I  he  Federal  Register. 
This  rule  is  not  1 1  "major"  rule  as 
defined  by  5  U.5  .C.  804(2). 

H.  National  Tec.  analogy  Transfer  and 
Advancement  A  ct 


Section  12  of  the  National  Technology 
Transfer  and  Ad  vancement  Act 
(NTTAA)  of  19*  requires  Federal 
agencies  to  evalnate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  \  fhen  developing 
programs  and  pdlicies  luiless  doing  so 


would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  7,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Ust  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air  ' 

pollution  control,  Carbon  monoxide, 

EPA  Approved  Tennessee  Regulations 


Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  October  18, 1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federed  Regulations,  is  amended  as 
follows: 

PART  S2-4AMENDED] 

1 .  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  RR— Tennessee 

2.  The  entries  for  sections  1200-3-10- 
.02  and  120O-3-12-.04  in  the  table  in 
§52.2220  (c)  are  revised  to  read  as 
follows: 

§  52.2220    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


State  citatic  in 


Title/subject 


Adoption 
date 


EPA  ap- 
proval date 


Federal  Register  notice 


Section  120O-3-1(  ^.02 


Section  1200-3-1 


-.04 


Monitoring  of  Source  Emissions,  Recording,  Reporting  02/14/96 

of  the  Same  are  Required. 

Monitoring  Required  for  Determining  Compliance  of  12/28/96 

Certain  Large  Sources. 


01/07/00     [65  FR  1070] 

* 

01/07/00     [65  FR  1070]. 


(FR  Doc.  00-268  Ftled  1-6-00;  8:45  am] 
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EVIRONMENTA).  PROTECTION 
AGENCY 

40  CFR  Part  3W 
[FRL  6517-3] 

National  Oil  an<^  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Enviroiimental  Protection 

Agency. 

action:  Direct 

D.L.  Mud,  hic. 

National  Priorities 

Comments. 


fi:  lal  rule  to  delete  the 
J  uperfund  Site  from  the 
List  and  Request  for 


Rug 


summary:  The 
Agency  (EPA) 
direct  fined  actio  n 
Mud,  Inc.,  Supeifund 
in  Vermilion  Paj  ish 


Environmental  Protection 
ion  6  announces  its 
to  delete  the  D.L. 
Site  (Site),  located 
Louisiana,  from  the 


National  Priorities  List  (NPL)  and 
requests  public  comments  on  this 
deletion. 

The  NPL,  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
Appendix  B  of  40  CFR  Part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  action  to  delete 
is  being  taken  by  EPA  with  the 
conciurence  of  the  State  of  Louisiana, 
through  the  Lomsiana  Department  of 
Environmental  Quality  (LDEQ)  because 
EPA  has  determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed  and  that  the  Site  poses 
no  significant  threat  to  public  health  or 
the  environment  and,  therefore,  further 
remedial  action  pursuant  to  CERCLA  is 
not  appropriate. 

DATES:  This  direct  final  rule  vdll  be 
effective  March  7,  2000  imless  EPA 


receives  significant  adverse  or  critical 
comments  by  February  7,  2000.  If 
significant  adverse  or  critical  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Janetta  Coats,  Community 
Involvement  Coordinator  (6SF-PO), 
U.S.  EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  (214)  665- 
7308  or  1-800-533-3508.  Information 
Repositories:  Comprehensive 
information  about  the  Site  is  available 
for  viewing  and  copying  at  the  Site 
information  repositories  located  at:  U.S. 
EPA  Region  6  Library,  12th  Floor,  1445 
Ross  Avenue,  Suite  12D13,  Dallas, 
Texas  75202-2733,  (214)  665-6524, 
Monday  through  Friday  8:00  a.m.  to 
12:00  p.m.;  Vermilion  Parish  Library, 
200  North  Magdalen  Square,  Abbeville, 
Louisiana  70511,  (318)  893-2674, 
Monday  and  Thiusday  9:00  a.m.  to  8:00 
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p.m.;  Tuesday,  Wednesday,  and  Friday 
9:00  a.m.  to  5:30  p.m.;  and  Saturday 
9:00  a.m.  to  1:00  p.m.;  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Road,  Baton  Rouge, 
Louisiana  70809,  (225)  765-0487, 
Monday  through  Friday  8:00  a.m.  to 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Katrina  Higgins,  Remedial  Project        » 
Manager  (6SF-LP),  U.S.  EPA  Region  6. 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8143  or  1-800-533- 
3508. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  6  announces  its  direct 
final  action  to  delete  the  D.L.  Mud.  Inc., 
Superfund  Site  from  the  NPL  and 
requests  public  comments  on  this 
deletion. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

The  EPA  will  accept  comments 
concerning  this  direct  final  action  to 
delete  for  30  days  after  publication  of 
this  docvunent  in  the  Federal  Register. 
If  no  significant  adverse  or  critical 
comments  are  received,  the  Site  will  be 
deleted  from  the  NPL  effective  March  7, 
2000.  However,  if  significant  adverse  or 
critical  comments  are  received  within 
the  30-day  public  comment  period,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  action  to  delete  within  60i 
days  of  publication  of  the  original 
docimient.  The  EPA  will  prepare  a 
response  to  the  comments  and  continue 
with  the  rulemaking  process  on  the 
basis  of  the  proposal  to  delete  filed 
simultaneously  with  this  dociunent  and 
the  comments  already  received. 

Section  11  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procediues 
that  EPA  is  using  for  this  action.  Section 
rV  discusses  the  D.L.  Mud,  Inc., 
Superfund  Site  and  demonstrates  how  it 
meets  one  of  the  deletion  criteria. 
Section  V  discusses  EPA's  action  to 
delete  the  Site  from  the  NPL  unless 
significant  adverse  or  critical  comments 
are  received  during  the  public  comment 
period. 


n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  CERCLA  Section  121(c).  42 
U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  LDEQ  on 
the  deletion  of  the  Site  from  the  NPL 
prior  to  developing  this  dfrect  final 
action  to  delete. 

(2)  LDEQ  concurred  with  deletion  of 
the  Site  from  the  NPL. 

(3)  Concuirrently  with  the  publication 
this  direct  final  action  to  delete,  a  notice 
of  availability  of  this  direct  final  action 
to  delete  is  being  published  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  Site  and  is  being  distributed 
to  appropriate  federal,  state,  and  local 
government  officials  and  other 
interested  parties;  the  notice  announces 
the  30-day  public  comment  period 
concerning  this  deletion  of  the  Site  from 
the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 


(5)  If  significant  adverse  or  critical 
comments  are  received  within  the  30- 
day  public  conunent  period,  EPA  will 
publish  a  notice  of  withdrawal  of  this 
direct  final  action  to  delete  within  60 
days  of  the  publication  of  this  notice 
and  will  prepare  a  response  to 
comments  and  continue  with  the 
rulemaking  process  on  the  basis  the 
proposal  to  delete  filed  simultaneously 
with  this  notice  and  the  comments 
already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  ais  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  bom  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  futm«  conditions  warrant  such 
actions. 

For  deletion  of  this  Site,  EPA  Region 
6  will  accept  and  evaluate  comments  on 
EPA's  direct  final  action  to  delete  before 
making  a  final  decision  to  delete.  If 
necessary,  EPA  will  prepare  a 
responsiveness  simunary  to  address  any 
significant  comments  received.  If  none 
of  the  comments  received  during  the 
public  comment  period  are  significantly 
adverse  or  critical,  the  Site  will  be 
deleted  from  the  NPL  effective  on  March 
7,  2000. 

rV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

A.  Site  Location 

The  Site  is  located  in  a  lutal  area  of 
southern  Louisiana,  approximately  20 
miles  north  of  the  Gulf  of  Mexico  and 
approximately  3  miles  southwest  of 
Abbeville,  Louisiana.  The  Site 
comprises  approximately  12.8  acres  in 
Range  3  East,  Township  12  South, 
Sections  60,  58,  38,  and  32  in  VermiUon 
Parish.  The  surrounding  property  is 
chiefly  agricultural  consisting  of 
livestock  grazing,  crawfish  farming,  and 
crop  production.  Approximately  116 
residences  are  located  within  a  one  mile 
radius  of  the  Site  on  Parish  Road  P-7- 
31  and  Louisiana  Highway  335. 

B.  Site  History 

The  Site  took  its  present  form  on 
October  1,  1980,  when  G.H.  Fluid 
Services,  Inc.,  sold  12.78  acres  of  the 
25.56  acre  parcel  to  GCVS  (this  later 
became  the  GCVS  site).  On  February  11, 
1981,  G.H.  Fluid  Services,  Inc.,  sold  the 
remaining  12.78  acres  to  Dowell,  a 
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iat  er 
us  2d  i 
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division  of  the 
Ownership  of 
Dowell  Schluml^r 
1984.  The  Site 
Mud,  Inc.,  in  Mirch 

The  25.56  acn 
agricuhural  pur  )oses 
From  1969  to  1 
of  the  property) 
property  that 
Inc.,  Site  was 
based  drilling 
formulating  faci 
Site  remained 
1980.  A  citizen 
Vermilion  Assodiation 
Environment  lee 
by  EPA  on  June 
considerable 
proposed  for  indlusion 
June  1988,  and 
on  October  4,  1 
lOSofCERCLA, 
investigation 
CERCLA. 


Chemical  Company. 
Site  was  transferred  to 
Inc.,  (DSI)  in  April 
then  sold  to  D.L. 
1985  by  DSI. 
parcel  was  used  for 
prior  to  1969. 
(prior  to  the  division 
the  portion  of  the 
became  the  D.L.  Mud, 
as  a  barium  sulfate 
storage  and 
ity.  TheD.L.  Mud,  Inc., 
relatively  inactive  after 
complaint  through  the 

to  Protect  the 
to  Site  identification 
27.  1980.  After 
investigation,  the  Site  was 
on  the  NPL  in 
ihclusion  was  finalized 
pursuant  to  Section 
qualifying  the  Site  for 
remediation  under 


9  89, 


an  i 


State  Lead  Remi  >val 


(ifl 


Site. 


Some  time  in 
DSI,  by  way  of 
Mud,  Inc.,  agree^ 
for  the  cleanup 
cooperation  with 
18,  1986,  and  A  igust 
the  supervision 
constructed  a  s 
majority  of  the 
DOW/DSI  began 
sampling,  analy 
for  the  16  on-sito 

From  April  14 
1987,  DOW/DSI 
remediation  of 
tank  farm  under  the 
LDEQ  by  compli  (ting  i 
tasks: 

Removal  of  taik  i 
associated  soils 


1985  or  1986,  DOW/ 
a  jreement  with  D.L. 
to  take  responsibility 
the  Site  in 

LDEQ.  Between  April 
18,  1986,  under 
jf  LDEQ.  DOW/DSI 
e  :urity  fence  around  the 
At  the  same  time, 
development  of  a  tank 
I  is.  and  disposal  plan 
tanks. 

1987.  through  July  11. 
performed  a 

drilling  mud  storage 
supervision  of 
the  following 


tie  I 


incineration,  am  1 
hazardous  waste 
•  Decontamination 


jpcrt 
anl 


8  0Oi 


soi 


ar  $as 


poit 
cf( 


the  tanks,  sup 

•  Removal  1 
approximately 
contaminated 
areas,  including 
area,  and  two 
the  southern 

•  Placement 
material  on-site 

The  limits  of 
removal  action 
LDEQ  represent^t 
photoionization 
samples  were 
excavated  areas 
DOW/DSI  subm 
decommissionir  g 
Site  which  was 
February  29.  1 


contents  and 
destruction  by 
disposal  of  ash  in  a 
landfill. 

and  demolition  of 
s  and  piping, 
disposal  of 
cubic  yards  of 
il  from  eight  on-site 
tank  pads,  one  "bare" 

identified  by  EPA  in 
ion  of  the  Site,  and 
clean  off-site  fill 
in  the  excavated  areas. 
( xcavation  for  the 
A  /ere  determined  by 
ive  using  an  Hnu 
meter.  Verification  soil 
cdllected  from  the  eight 
On  December  17.  1987. 
tted  a  report  of 

and  restoration  of  the 
i  ipproved  by  LDEQ  on 
It  should  be  noted 


191  i8. 


that  the  infoi-mation  used  by  EPA  to  list 
the  Site  on  the  NPL  was  gathered  before 
the  1987  cleanup  activities  were 
completed. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

DOW/DSI  conducted  the  RI/FS 
pursuant  to  an  administrative  order  on 
consent  signed  on  June  20,  1990.  The 
objectives  of  the  RI,  completed  in 
December  1992,  were  to  confirm  the 
efficacy  of  prior  remedial  actions 
performed  at  the  Site  by  DOW/DSI  and 
determine  the  nature  of  residual  Site 
contamination  (if  any)  and  associated 
public  health  and  environmental  risks. 
The  objectives  of  the  FS,  completed  in 
November  1993,  were  to  determine  and 
evaluate  alternatives  for  remedial  action 
(if  any)  to  prevent,  mitigate,  or 
otherwise  respond  to  or  remedy  any 
release  or  threatened  release  of 
hazardous  substances,  pollutants,  or 
contaminants  from  the  Site. 

Record  of  Decision  Findings 

On  September  22, 1994.  EPA  signed  a 
record  of  decision  (ROD)  for  the  Site. 
The  remedy  was  chosen  in  accordance 
with  CERCLA  and  the  NCP.  The 
decision  was  based  on  the 
administrative  record  for  this  Site  and 
the  State  of  Louisiana  concurred  on  the 
selected  remedy. 

The  Site  was  addressed  as  one 
operable  unit.  The  principal  concerns 
addressed  at  the  Site  were  fi'om  surface 
soils  contaminated  with  residual  barium 
and  contaminated  subsurface  soils 
associated  writh  former  impoundments. 
The  major  components  of  the  selected 
remedy  include: 

•  Imposition  of  institutional  controls 
to  address  the  low  level  threats  posed  by 
the  residual  barium  contamination  in 
the  surface  soils  (such  controls 
consisting  of  fencing  and  deed  notices/ 
restrictions  to  ensure  that  futiu-e 
residential  use  of  the  property  does  not 
occur), 

•  Excavation  and  off-site  disposal  of 
visually  contaminated  subsurface  soils 
to  eliminate  the  potential  for  migration 
of  the  contaminants  into  the  ground 
water,  and 

•  Groimd  water  monitoring  to  ensure 
that  waste  excavation  actions  are 
successful  and  potential  ground  water 
degradation  from  residual  siuface  soil 
contaminants  does  not  occur. 

The  selected  remedy  is  protective  of 
public  health  and  the  environment, 
complies  with  federal  and  state 
requirements  that  are  legally  applicable 
or  relevant  and  appropriate  to  the 
remedial  action,  and  is  cost  effective. 
This  remedy  utilizes  permanent 


solutions  to  the  maximum  extent  :, 

practicable  for  this  Site. 

Because  the  remedy  will  result  in 
hazardous  substemces  remaining  on-site 
above  health-based  concentration  levels, 
a  review  will  be  conducted  every  five 
years  after  commencement  of  the 
remedial  action  to  ensure  that  the 
remedy  continues  to  provide  adequate 
protection  of  public  health  euid  the 
enviromnent. 

C.  Characterizatioi{of  Risk 

On  Jime  16,  1998,  the  responsible 
parties  placed  deed  notices  in  the 
property  files  associated  with  the  Site  in 
accordance  with  the  remedial  design/ 
remedial  action  (RD/RA)  consent  decree 
(CD).  The  deed  notices  serve  to  notify 
future  owners  that  the  property  is 
subject  to  certain  land  use  restrictions 
and  EPA  access  rights  as  stated  in  the 
CD. 

Remedial  action  activities 
commenced  with  the  baseline  ground 
water  sampling  followed  by  the 
construction  RA.  Construction  RA 
activities  included  the  excavation  of 
contaminated  subsinface  soils  based  on 
visual  observations  of  soil  staining.  A 
total  of  4,362  tons  of  non-hazardous 
solid  waste  materials  were  transported 
and  disposed  of  off-site.  After  the 
subsurface  materials  were  excavated, 
confirmatory  samples  were  collected 
from  the  excavated  bottom  which 
verified  that  the  Site  has  achieved  the 
cleanup  standards  set  forth  in  the  ROD. 
The  excavated  area  was  backfilled  with 
a  total  of  3,988  cubic  yards  of  off-site  fill 
material  that  also  met  ROD  cleanup 
standards.  The  filled  areas  were  graded 
to  provide  for  uniform  drainage  of 
runoff  from  the  Site.  Removal  of  all 
discolored  subsurface  soil  was 
completed  and  remediation  equipment 
removed  by  November  13,  1998.  The 
entire  Site  was  fenced  with  a  6  foot  tall 
chain  link  fence  with  triple  strands  of 
barbed  wire  in  order  to  restrict  access  to 
the  property  and  to  address  the  low 
level  threats  posed  by  the  residual 
barium  contamination  in  the  surface 
soils.  Site  fencing  work  was  completed 
by  February  5,  1999. 

Upon  review  of  the  ground  water  data 
obtained  in  October  1998,  it  was  noted 
that  there  were  concentrations  above  the 
maximum  contaminant  levels  (MCLs) 
for  barium,  chromium,  lead,  and 
cadmium.  Although  the  ROD  calls  for 
annual  ground  water  sampling,  the 
ground  water  program  during  the 
operation  and  maintenance  (O&M) 
phase  was  increased  to  quarterly 
monitoring  based  on  the  presence  of 
barium,  cadmium,  chromiiun,  and  lead 
concentrations  above  MCLs.  This 
increased  frequency  of  sampling  will 
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aid  in  the  evaluation  and  assessment  of 
statistical  trends  of  the  contaminants' 
concentrations. 

This  Site  meets  all  the  site  completion 
requirements  as  specified  in  OSWER 
Directive  9320.2-09,  "Close  Out 
Procedures  for  National  Priorities  List 
Sites"  (1995),  and  the  June  1999  Site 
close  out  report. 

D.  Future  Activity 

Site  O&M  activities  will  include  an 
annual  engineer's  inspection  and  report 
of  the  condition  of  the  Site  along  with 
quarterly  ground  water  monitoring.  The 
responsible  parties,  as  agreed  upon  in 
the  CD  and  accompanying  statement  of 
work  and  as  detailed  in  the  remedial 
action  report,  have  assvuned  all 
responsibility  for  O&M  at  the  Site.  Plans 
for  O&M  are  in  place  and  are  sufficient 
to  maintain  the  protectiveness  of  the 
remedy.  The  responsible  parties  are 
fulfilling  obligations  to  perform  the 
O&M. 

Matters  to  be  investigated  dicing  the 
annual  inspections  concern  the  integrity 
of  land  use  restrictions  and  the 
perimeter  fencing;  the  existing  groimd 
water  wells  will  be  monitored  quarterly. 
These  activities  are  required  for  a 
minimum  of  30  years.  If  the  integrity  of 
any  of  these  items  is  foimd  to  be  unduly 
compromised,  correction  to  a  fully 
functional  state  is  required.  The  annual 
inspection  report  will  include 
information  gathered  dining  the 
inspections  and  ground  water 
monitoring  data  from  previous  quarters. 
Every  five  years  an  additional  ground 
water  statistics  report  will  be  made  to 
evaluate  statistical  trends  and 
relationships  with  background  data. 

The  ROD  specifies  that  ground  water 
monitoring  will  be  conducted  in 
existing  wells  in  order  to  evaluate 
whether  the  post-construction  RA  has 


an  impact  on  ground  water  quality 
beneath  the  Site.  The  ROD  requires 
gro'und  water  analyses  to  include  target 
compound  list  (TCL)  volatiles,  TCL 
semivolatiles,  and  target  analyte  list 
dissolved  and  total  metals. 

Because  the  remedy  will  result  in 
haziirdous  substances  remaining  on-site 
above  health-based  concentration  levels, 
five-year  reviews  will  be  conducted 
pvirsuant  to  OSWER  Directive  9355.7- 
02,  "Structure  and  Components  of  Five- 
Year  Reviews,"  May  23, 1991,  and 
OSWER  Directive  93 55. 7-02 A 
"Supplemental  Five- Year  Review 
Guidance,"  July  26, 1994  or  other 
guidance  where  it  exists.  All  reposonse 
activities  have  been  completed  at  the 
Site  other  than  O&M  and  five-year 
reviews. 

E.  Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
Section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  Section  117,  42  U.S.C.  9617. 
Docmnents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  Louisiana  (LDEQ),  has 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment,  that  all  appropriate 
responses  imder  CERCLA  have  been 
completed,  and  that  no  further  response 
actions,  other  than  O&M  and  five-year 
reviews,  are  necessary.  Therefore,  EPA 
is  deleting  the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  proposal.  This 
action  will  be  effective  March  7,  2000 
unless  EPA  receives  significant  adverse 


or  critical  comments  by  February  7, 
2000.  If  significant  adverse  or  critical 
comments  are  received  within  the  30- 
day  public  comment  period,  EPA  will 
publish  a  timely  withdrawal  of  this 
direct  final  action  to  delete  within  60 
days  from  the  date  of  publication  of  the 
original  notice  in  the  Federal  Register 
and  will  prepare  a  response  to 
comments  and  continue  with  the 
rulemaking  process  on  the  basis  of  the 
proposal  to  delete  and  the  comments 
already  received. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  December  21, 1999. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator.  EPA,  Region 
6. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p. 351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.l93. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  Louisiana  ("LA")  by 
removing  the  site  name  "D.L.  Mud, 
Inc."  and  the  city/coimty  "Abbeville". 
[FR  Doc.  00-359  Filed  1-6-00;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  a  nd  regulations.  The 
purpose  of  these  njstices  is  to  give  interested 
persons  an  opporti|nity  to  participate  in  the 
rule  making  pnor  t^  the  adoption  of  the  final 
rules. 


DEPARTMENT  tF  AGRICULTURE 

Animal  and  Pla«t  Health  Inspection 
Service 


9  CFR  Parts  54  ind  79 


[Docket  No.  97 


Scrapie  in  Sheeb  and  Goats;  Interstate 
Movement  Restrictions  and  Indemnity 
Program 


agency:  Animal 


and  Plant  Health 


Inspection  Servi  :e,  USDA. 

ACTION:  Notice  o "  reopening  and 
extension  of  comment  period. 


Goune 


■  sh(  lep 

net 

pra  :ti 


SUMMARY:  We  ar# 
extending  the  o 
proposed  rule  to 
movement  of 
States  that  do 
management 
require  animal  i 
and  goats  movin  i 
reinstate  a  scrap  e 
compensate  owr  ers 
destroyed  due  to 
will  allow  interejsted 
time  to  prepare 
DATES:  We  invite 
Docket  No. 
all  comments 
14, 2000 


reopening  and 

lent  period  for  our 
restrict  the  interstate 

and  goats  from 
follow  effective  flock 
ices  for  scrapie,  to 
( lentification  for  sheep 
interstate,  and  to 
indemnity  program  to 
of  certain  animals 
scrapie.  This  action 
persons  additional 
submit  comments. 


<nd 


97-0)3 
thiit 


Anal 
PI'D 


ADDRESSES:  Please 
and  three  copies 
2,  Regulatory 
Development 
4700  River  Road 
MD  20737-1238 
comment  refers 
97-093-2. 

You  may  read 
receive  on  this 
room.  The  reading 
room  1141  of  tliq 
14th  Street  and 
SW.,  Washington 
room  hours  are  i 
Monday  through 
holidays.  To  be 
help  you,  please 
before  coming 


you  to  comment  on 
-2.  We  will  consider 
we  receive  by  January 


send  your  comment 
to:  Docket  No.  97-093- 

ysis  and 

.  APHIS,  Suite  3C03, 
Unit  118,  Riverdale, 
Please  state  that  your 

Docket  No. 


lo 


any  comments  that  we 
dpcket  in  our  reading 
room  is  located  in 
USDA  South  Building, 
Independence  Avenue, 
,  DC.  Normal  reading 
a.m.  to  4:30  p.m., 
Friday,  except 
^ure  someone  is  there  to 
call  (202)  690-2817 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Diane  Sutton,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs  Staff, 
4700  River  Road  Unit  43,  Riverdale,  MD 
20737-1235;  (301)  734-^363. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30, 1999,  we  published 
in  the  Federal  Register  (64  FR  66791- 
66812,  Docket  No.  97-093-2)  a  proposal 
to  amend  the  regulations  in  9  CFR  parts 
54  and  79  to  restrict  the  interstate 
movement  of  sheep  and  goats  from 
States  that  do  not  follow  effective  flock 
management  practices  for  scrapie.  This 
proposed  rule  would  also  require 
animal  identification  for  sheep  and 
goats  moving  interstate  and  reinstate  a 
scrapie  indemnity  program  to 
compensate  owners  of  certain  animals 
destroyed  due  to  scrapie. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
December  30,  1999.  Some  commenters 
have  indicated  that  it  will  be  difficult 
for  them  to  complete  and  submit 
comments  during  this  period  due  to 
events  of  the  holiday  season.  We  are 
reopening  and  extending  the  comment 
period  on  Docket  No.  97-093-2  for  15 
days  to  January  14,  2000.  This  action 
will  allow  interested  persons  additional 
time  to  prepare  and  submit  comments. 

Internet  Access 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
wv^rw.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

Authority:  21  U.S.C.  Ill,  114. 114a,  and 
134a-134h;  7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
December  1999. 
A.B.  Cielo, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-303  Filed  1-6-00;  8:45  am] 

BtLUNG  CODE  3410-34-P 


FEDERAL  ELECTION  COMMISSION 

[Notice  2000-1] 

11  CFR  Parts  100, 102, 103, 104, 106, 
107, 109, 110, 114,  and  116 

Use  of  the  Internet  for  Campaign 
Activity 

AGENCY:  Federal  Election  Commission. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  On  November  5,  1999,  the 
Commission  published  a  Notice  of 
Inquiry  inviting  comments  on  the  use  of 
the  Internet  to  conduct  campaign 
activity.  The  Commission  has  extended 
the  deadline  for  submitting  conunents 
until  January  7,  2000. 
DATES:  Conunents  must  be  filed  on  or 
before  January  7,  2000. 
ADDRESSES:  All  conunents  should  be 
addressed  to  Rosemary  C.  Smith, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  vratten  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  NW,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow  up. 
Electronic  mail  comments  should  be 
sent  to  intemetnoi@fec.gov,  and  should 
include  the  full  name,  electronic  mail 
address  and  postal  service  address  of 
the  commenter.  Additional  information 
6n  electronic  submission  is  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  C.  Smith,  Assistant  General 
Counsel,  or  Paul  Sanford,  Staff 
Attorney,  999  E  Street,  NW, 
Washington,  DC  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1999,  the  Commission 
published  a  Notice  of  Inquiry  regarding 
the  use  of  the  Internet  for  campaign 
activity.  64  FR  60360  (Nov.  5,  1999). 
The  November  5  Notice  set  forth  a 
January  4,  2000  deadline  for  submission 
of  comments.  The  Commission  has 
decided  to  extend  this  comment  period 
imtil  January  7,  2000. 

As  indicated  in  the  Notice  of  Inquiry, 
all  comments  should  be  addressed  to 
Rosemary  C.  Smith,  Assistant  General 
Counsel,  and  must  be  submitted  in 
either  written  or  electronic  form. 
Written  comments  should  be  sent  to  the 
Commission's  postal  service  address: 
Federal  Election  Commission,  999  E 
Street,  NW,  Washington.  DC  20463. 
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Faxed  comments  should  be  sent  to  (202) 
219-3923.  Commenters  submitting 
faxed  comments  should  also  submit  a 
printed  copy  to  the  Commission's  postal 
service  address  to  ensure  legibility. 
Comments  may  also  be  sent  by 
electronic  mail  to  internetnoi@fec.gov. 
Commenters  sending  comments  by 
electronic  mail  should  include  their  full 
name,  electronic  mail  address  and 
postal  service  address  within  the  text  of 
their  comments.  All  comments, 
regardless  of  form,  must  be  submitted  by 
January  7,  2000. 

Dated:  January  3,  2000.  \ 

Darryl  R.  Wold, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  00-320  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  671S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-229-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Model  750  Citation  X  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  rescission. 

SUMMARY:  This  dociunent  proposes  to 
rescind  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Cessna 
Model  750  Citation  X  series  airplanes, 
that  currently  requires  repetitive  in- 
flight functional  tests  to  verify  proper 
operation  of  the  secondary  horizontal 
stabilizer  pitch  trim  system,  and  repair, 
if  necessary.  The  actions  specified  by 
that  AD  are  intended  to  detect  and 
correct  such  contamination  anH  damage, 
which  could  result  in  simultaneous 
failure  of  both  primary  and  secondary 
pitch  trim  systems,  and  consequent 
reduced  controllability  of  the  airplane. 
Since  the  issuance  of  that  AD,  an 
improved  part  has  been  developed, 
which,  if  installed,  would  terminate  the 
repetitive  tests;  that  improved  part  has 
been  installed  on  all  affected  airplanes 
or  is  being  installed  in  production. 
Therefore,  the  identified  unsafe 
condition  no  longer  exists. 
DATES:  Comments  must  be  received  by 
February  22,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 


229-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Information  pertaining  to  this 
proposed  rule  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
M.  Ligon,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4138;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-229-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-229-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

On  July  29.  1998,  the  FAA  issued  AD 
98-16-17,  amendment  39-10693  (63  FR 
42206,  August  7, 1998),  applicable  to  all 
Cessna  Model  750  Citation  X  series 
airplanes,  to  require  repetitive  in-flight 
functional  tests  to  verify  proper 
operation  of  the  secondary  horizontal 
stabilizer  pitch  trim  system,  and  repair, 
if  necessary.  That  action  was  prompted 
by  reports  of  simultaneous  failures  of 
the  primary  and  secondary  horizontal 
stabilizer  pitch  trim  system  during 
flight,  due  to  internal  water 
contamination  and  corrosion  damage  in 
the  system  actuator.  The  requirements 
of  that  AD  are  intended  to  detect  and 
correct  such  contamination  and  damage, 
which  could  result  in  simultaneous 
failure  of  both  primary  and  secondary 
pitch  trim  systems,  and  consequent 
reduced  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
manufactxirer  has  developed  a 
modification  (reference  Cessna  Service 
Bulletin  SB750-27-23,  dated  February 
2,  1999)  that  involves  replacement  of 
the  horizontal  stabilizer  trim  system 
actuator  with  an  improved  actuator 
incorporating  a  moisture  condenser.  The 
improved  design  will  prevent  internal 
water  contamination  and  corrosion 
damage  of  the  actuator.  The  FAA  has 
determined  that  installation  of  this 
improved  actuator  will  adequately 
address  the  imsafe  condition  identified 
in  AD  98-16-17,  and  will  eliminate  the 
need  for  the  repetitive  in-flight 
functional  tests  required  by  that  AD. 

The  manufacturer  has  verified  that  the 
modification  has  been  accomplished  on 
all  affected  airplanes,  including  those  in 
production,  and  on  all  actuators  in 
operators'  inventories.  Therefore,  the 
imsafe  condition  cannot  be  reintroduced 
into  the  fleet. 

FAA's  Conclusions 

Since  all  affected  airplanes,  including 
those  in  production,  and  all  actuators  in 
operators'  inventories  have  been 
modified,  the  FAA  has  determined  that 
it  is  necessary  to  rescind  AD  98-16-17 
in  order  to  prevent  operators  ft"om 
performing  an  uimecessary  action. 

This  proposed  action  would  rescind 
AD  98-16-17.  Rescission  of  AD  98-1 6- 
17  would  constitute  only  such  action, 
and,  if  followed  by  a  final  action,  woidd 
not  preclude  the  agency  from  issuing 
another  notice  in  tihe  future,  nor  would 
it  commit  the  agency  to  any  course  of 
action  in  the  futiue. 

Cost  Impact 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  are  affected  by  AI)  98- 
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List  of  Subjects 

Air  transport  ition 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly 
authority  deleg  ated 
Administrator, 
Administratior 
39  of  the  Federal 
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,  Aircraft,  Aviation 
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to  me  by  the 
the  Federal  Aviation 
proposes  to  amend  part 

Aviation  Regulations 

as  follows: 


3<) 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  autho  ity  citation  for  part  39 
continues  to  re  id  as  follows: 

Authority:  49  1  J.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  38 . 
removing 

Cessna  Aircraft 

229-AD.  Rescind 
Amendmenl 
Applicability: 
series  airplanes. 


13  is  amended  by 
amendment  39-10693. 

Company:  Docket  99-NM- 

s  AD  98-16-17, 
39-10693. 

Ml  Model  750  Citation  X 
:ertificated  in  any  category. 


Issued  in  Renton,  Washington,  on  January 
3,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-377  Filed  1-6-00:  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  40 

[REG-103827-99} 

RIN1545-AX11 

Deposits  of  Excise  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  invites 
comments  from  the  public  on  issues  that 
the  IRS  may  address  in  proposed 
regulations  relating  to  the  requirements 
for  excise  tax  returns  and  deposits.  All 
materials  submitted  will  be  available  for 
public  inspection  and  copying. 
DATES:  Written  and  electronic  comments 
must  be  submitted  by  April  6,  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-103827-99). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  horns  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
103827-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  send 
submissions  electronically  via  the 
Internet  by  selecting  the  "Tax  Regs" 
option  on  the  IRS  Home  Page,  or 
directly  to  the  IRS  Internet  site  at  http:/ 

/www .  irs .  ustreas.gov/tax regs/ 

regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  the 
Regulations  Unit,  (202)  622-7180; 
concerning  the  proposals,  Susan  Athy, 
(202)  622-3130  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Excise  Tax  Procedural  Regulations  (26 
CFR  part  40)  set  forth  the  requirements 
related  to  filing  the  Quarterly  Federal 
Excise  Tax  Return,  Form  720,  and 
making  deposits  of  excise  taxes.  Certain 
provisions  of  the  current  regulations  are 
complicated.  The  IRS  is  interested  in 
simplifying  the  filing  and  deposit  rules 
both  as  to  the  timing  and  the  calculation 
of  the  correct  amount  to  deposit. 


Simplification  would  reduce 
recordkeeping  burdens  and  costs  for 
taxpayers,  improve  compliance,  and 
facilitate  proper  administration  of  the 
excise  taxes  and  trust  funds.  The  IRS 
requests  comments  on  how  the 
regulations  can  be  simplified;  comments 
are  requested  in  particular  on  the 
following  issues. 

Time  for  Filing  Returns 

The  regulations  currently  provide  that 
the  Form  720  generally  must  be  filed  by 
the  last  day  of  the  first  calendar  month 
following  the  quarter  for  which  it  is 
made.  However,  in  the  case  of  returns 
related  to  taxes  imposed  by  chapter  33 
(communications  and  air  transportation) 
and  section  4681  (ozone-depleting 
chemicals),  the  due  date  is  the  last  day 
of  the  second  calendar  month  following 
the  quarter  for  which  it  is  made. 

The  IRS  requests  comments  on 
whether  there  should  be  one  filing  date 
for  all  Form  720  filers,  such  as  30  days 
after  the  end  of  the  quarter.  This  would 
be  a  simple  rule  that  would  apply 
equally  to  all  taxpayers. 

Use  of  Government  Depositaries 

Background 

The  regulations  currently  provide  that 
excise  taxes  must  be  deposited  on  a 
semimonthly  basis.  Generally,  taxes 
must  be  deposited  by  the  9th  day  of  the 
semimonthly  period  following  the 
semimonthly  period  for  which  the 
deposit  is  made  (the  9-day  rule).  There 
are,  however,  exceptions  to  this  rule. 
Taxes  on  ozone-depleting  chemicals 
must  be  deposited  by  the  end  of  the 
second  semimonthly  period  following 
the  semimonthly  period  for  which  the 
deposit  is  made  (the  30-day  rule).  In 
addition,  for  taxes  imposed  by  section 
4081  (gasoline,  diesel  fuel,  and 
kerosene),  communications  taxes,  and 
air  transportation  taxes,  taxpayers  may 
choose  a  deposit  rule  other  than  the  9- 
day  rule.  For  section  4081  taxes,  section 
518  of  the  Highway  Revenue  Act  of 
1982  provides  that  a  qualified  person 
may  deposit  by  the  14th  day  of  the 
semimonthly  period  following  the 
semimonthly  period  for  which  it  is 
made  if  the  deposit  is  made  by 
electronic  funds  transfer  (the  14-day 
rule).  For  conununications  and  air 
transportation  taxes,  if  a  person 
computes  the  amount  of  tax  to  be 
reported  and  deposited  on  the  basis  of 
amounts  considered  as  collected,  the 
person  may  deposit  the  taxes  considered 
as  collected  during  a  semimonthly 
period  by  the  third  banking  day  after  the 
seventh  day  of  the  semimonthly  period 
(the  alternative  method). 
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The  regulations  also  provide  that  the 
amount  of  the  deposit  for  a 
semimonthly  period  must  equal  the 
amount  of  net  tax  liability  incurred 
during  that  period  unless  either  the 
look-back  quarter  safe  harbor  rule  or  the 
current  liability  safe  harbor  rule  applies. 
In  general,  the  look-back  quarter  safe 
harbor  rule  is  met  if  the  deposits  for 
each  semimonthly  period  in  the  quarter 
are  at  least  Ve  of  the  net  liability 
reported  for  that  tax  in  the  second 
calendar  quarter  preceding  the  current 
quarter,  and  the  current  liability  safe 
harbor  rule  is  met  if  the  deposit  for  each 
semimonthly  period  is  at  least  95 
percent  of  the  net  tax  liability  for  the 
semimonthly  period.  Safe  harbor  rules 
apply  separately  to  each  class  of  tax. 
Each  semimonthly  deposit  must  be 
timely  made  at  an  authorized 
Government  depository.  Also,  the 
amount  of  any  underpayment  must  be 
paid  by  the  due  date  of  the  return, 
without  extension.  A  failure  to  meet  all 
the  deposit  requirements  of  a  safe 
harbor  rule  for  any  semimonthly  period 
eliminates  the  availability  of  that  safe 
harbor  for  the  entire  quarter. 

As  the  above  description  of  current 
regulations  illustrates,  the  deposit  rules 
are  quite  complicated,  and  taxpayers 
have  experienced  difficulty  in 
complying  with  them.  In  addition, 
under  existing  safe  harbor  rules, 
penalties  for  failure  to  deposit  may  be 
imposed  for  all  semimonthly  periods  in 
a  quarter  if  a  taxpayer  fails  to  deposit 
timely  and  in  the  correct  amount  during 
any  semimonthly  period  in  that  quarter. 

Request  for  Comments 

With  respect  to  the  deposit  rules,  the 
IRS  specifically  requests  comments  on 
the  following  issues: 

1.  Whether  there  should  be  a  single 
deposit  date  for  all  excise  taxes,  such  as 
14  days  after  the  end  of  the 
semimonthly  period.  (The  IRS  believes 
it  would  be  appropriate  to  retain  the 
alternative  method  allowing 
communications  and  air  transportation 
tax  collectors  to  file  returns  and  make 
deposits  based  on  amounts  billed  or 
tickets  sold.) 

2.  Whether  a  taxpayer  should  have  to 
deposit  at  least  95  percent  of  tax 
liability  incurred  for  the  corresponding 
semimonthly  period  (in  lieu  of  the 
current  requirement  of  100  percent  with 
safe  harbor  rules). 

3.  Whether  the  amoimt  required  to  be 
deposited  for  a  quarter  should  be 
computed  without  reduction  for  the 


amounts  of  any  claims  made  on 
Schedule  C  of  Form  720  for  that  quarter. 
Judith  C.  Dunn, 

Associate  Chief  Counsel  (Domestic). 
(FR  Doc.  00-15  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-99-^)29] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Merrimack  River,  MA. 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  drawbridge  operating 
regulations  for  the  Newburyport  USl 
Bridge,  mile  3.4,  across  the  Merrimack 
River  between  Newburyport  and 
Salisbury,  Massachusetts.  The  bridge 
owner  asked  the  Coast  Guard  to  change 
the  regulations  to  allow  the  bridge  to 
open  only  on  the  hour  and  half  hoiu-, 
from  Memorial  Day  through  Labor  Day. 
This  action  is  expected  to  help  reduce 
vehicular  traffic  delays  on  Route  1  by 
scheduling  bridge  opening  times  while 
still  meeting  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  March  7,  2000. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  Bridge  Branch,  at  408  Atlantic 
Avenue,  Boston,  MA.  02110-3350,  or 
deliver  them  at  the  same  address 
between  7  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364.  The  First  Coast  Guard  District, 
Bridge  Branch,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch,  7  a.m.  to  3  p.m., 
Monday  through  Friday,  except.  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer.  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiuage  you  to  participate  in 
this  rulemaking  by  submitting 


comments  or  related  material.  If  you  do 
so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-99-029), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  Xhan  8V2  by  11  inches, 
suitable  for  copying.  If  you  woidd  like 
to  know  if  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  First 
Coast  Guard  District.  Bridge  Branch,  at 
the  address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  aimounced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Newburyport  USl  Bridge,  mile 
3.4,  across  the  Merrimack  River  has  a 
vertical  clearance  of  35  feet  at  mean 
high  water  and  42  feet  at  mean  low 
water  in  the  closed  position.  The 
current  regulations  in  33  CFR  117.605(a) 
require  the  bridge  to  open  on  signal 
from  May  1  through  November  15,  from 
6  a.m.  to  10  p.m.  At  all  other  times  the 
draw  must  open  on  signal  if  at  least  a 
one-hoiu  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 

The  bridge  owner,  the  Massachusetts 
Highway  Department  (MHD),  asked  the 
Coast  Guard  to  change  the  regulations  to 
allow  scheduled  opening  times  to  help 
alleviate  vehicular  traffic  delays  on 
Route  1  that  occur  from  Memorial  Day 
through  Labor  Day.  During  the  summer 
months  the  bridge  opens  more 
frequently  for  vessel  traffic  while  the 
volume  of  vehicular  traffic  on  Route  1 
is  the  heaviest.  The  traffic  delays  on 
Route  1  has  prompted  the  local 
communities  to  ask  for  relief  to  help 
reduce  the  traffic  delays  during  the 
summer  months. 

The  Coast  Guard,  in  response  to  the  • 
bridge  owner's  request  for  assistance, 
published  a  notice  of  temporary 
deviation  from  the  operating  regulations 
(64  FR  25438)  on  May  12,  1999.  The 
purpose  of  the  deviation  was  to  test  a 
new  schedule  for  bridge  openings  for  a 
period  of  90  days  from  June  3,  1999, 
through  August  31.  1999.  The  bridge 
operating  schedule  during  the  test 
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period  was:  (1)  Vionday  through  Friday, 
from  6  a.m.  to  10  p.m..  the  bridge 
opened  once  an  hour,  on  the  half  hour. 
(2)  Saturday  an  1  Sunday,  from  11  a.m. 
to  3  p.m.,  the  bi  idge  opened  once  an 
hour,  on  the  ha  f  hour.  From  6  a.m.  to 
11  a.m.  and  3  p  m.  to  10  p.m.,  the  bridge 
opened  two  tim  es  an  hour,  on  the  hour 
and  half  hour.  ( 3)  At  all  other  times  the 
bridge  opened  (  n  signal  after  a  one-hour 
notice  was  give  i  by  calling  the  number 
posted  at  the  br  dge. 

The  Coast  Gu  ard  evaluated  the  bridge 
opening  log  dat  i  for  the  past  three  years 
as  well  as  the  d  ita  collected  during  the 
90  day  test  period  in  1999.  The  data 
indicated  that  J  me,  July  and  August  are 

have  the  greatest 
nimiber  of  bridj  e  openings  and  that  the 
greater  percent<  ge  of  the  bridge 
openings  occur  ed  on  weekends. 


Test 


Month 


June  

July  

August ... 


Tom 
openi  ngs 


April 

May  

June  

July  

August 

September 
October 


Period  1999 


I  Weekend 
'  openings 


307 
322 
305 


205 
193 
137 


Percent 

on 

weekends 


67 
60 
45 


Monthly  Total  Bridge  Openings 


1997 


3 
95 
288 
310 
334 
226 
197 


1998 


17 
155 
190 
387 
350 
294 
149 


1999 


34 
202 
307 
322 
305 
250 
N/A 


The  Coast  Gu  ird  has  determined  that 
scheduled  bridj  e  openings  from 
Memorial  Day  t  irough  Labor  Day,  6  a.m. 
to  10  p.m.,  should  help  alleviate  the 
traffic  delays  oi  i  Route  1  and  still  meet 
the  reasonable  \  leeds  of  navigation. 

The  time  peri  od  for  scheduled  bridge 
openings,  Memjiial  Day  through  Labor 
Day,  was  select  sd  because  it  is  the  time 
period  when  ve  hicular  traffic  on  Route 
1  is  the  heavies :  and  the  frequency  of 
bridge  openingi  are  the  greatest. 

Discussion  of  P  reposal 

The  Coast  Gu  ard  proposes  to  revise  33 
CFR  117.605(a)  to  require  that  the  draw 
of  the  Newbury"  port  USl  Bridge  open  on 
signal  from  Ma  r  1  through  November 
15,  6  a.m.  to  10  p.m.;  except  that,  from 
Memorial  Day  I  hrough  Labor  Day,  the 
draw  shall  open  on  signal,  6  a.m.  to  10 
p.m.,  only  on  tlie  hour  and  half  hour.  At 
all  other  times  he  draw  shall  open  on 
signal  after  at  1(  ast  a  one-hour  advance 
notice  is  given  )y  calling  the  number 
posted  at  the  bi  idge. 


Comments  from  the  public  were 
received  imtil  October  3i,  1999,  in 
response  to  the  notice  of  temporary 
deviation.  Seven  comment  letters  and  a 
petition  with  a  total  of  150  signatures 
were  received.  The  five  comment  letters 
and  the  petition  were  in  favor  of 
scheduled  bridge  openings.  Two 
comment  letters  opposed  the  scheduled 
bridge  openings  indicating  that  some 
sail  boats  had  difficulty  waiting  for 
bridge  openings  when  the  bridge  only 
opened  once  an  hour. 

The  Coast  Guard,  in  response  to  the 
sail  boat  operators  comments,  is 
proposing  that  the  bridge  shall  open  on 
signal,  6  a.m.  to  10  p.m..  Memorial  Day 
through  Labor  Day,  two  times  each 
hour,  on  the  houj  and  half  hour.  This 
proposed  change  will  reduce  the  time 
vessels  wait  for  bridge  openings  and 
should  also  reduce  traffic  delays  on 
Route  1  by  preventing  back  to  back 
bridge  openings. 

Regulatory  Evaluation 

Tnis  proposed  rule  is  not  a 
"significant  regulatory  action"  uider 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  df 
potential  costs  and  benefits  imder 
6(a)(3)  of  that  Order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
Feb.  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  will  still  open  on  signal  for 
marine  traffic  two  times  each  hour,  on 
the  hour  and  half  hour,  from  6  a.m.  to 
10  p.m.,  Memorial  Day  through  Labor 
Day. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Gueud  certifies  under 
section  5  U.S.C.  605(b)  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  conclusion  is  based  on  the  fact 
that  the  bridge  opens  only  for  large 
recreational  sail  boats  and  power  boats. 
Most  vessels  can  pass  under  the  bridge 
without  a  bridge  opening  as  a  result  of 
the  high  vertical  clearance  of  35  feet  at 
mean  high  water  and  42  feet  at  mean 
low  water. 

The  ovraers  of  the  larger  vessels  may 
be  required,  depending  on  the  stage  of 
the  tide,  to  wait  for  bridge  openings  for 
up  to  25  minutes  in  the  event  that  they 
miss  a  schedided  bridge  opening.  The 
impacts  are  believed  not  to  be 
significant  because  the  bridge  will  still 
open  on  signal  for  marine  traffic  two 
times  each  hour,  on  the  hour  and  half 
hour,  6  a.m.  to  10  p.m..  Memorial  Day 
through  Labor  Day. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economictdly  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  londer  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  dociunentation 
because  promulgation  of  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.605(a)  is  revised  as 
follows: 

§  1 17.605    Merrimack  River 

(a)  The  draw  of  the  Newburyport  USl 
Bridge,  mile  3.4,  shall  operate  as 
follows: 

(1)  From  May  1  through  November  15, 
6  a.m.  to  10  p.m.;  the  draw  shall  open 
on  signal;  except  that,  from  Memorial 
Day  through  Labor  Day,  the  draw  shall 
open  on  signal,  6  a.m.  to  10  p.m.,  only 
on  the  hour  and  half  hour. 

(2)  At  all«ther  times  the  draw  shall 
open  on  signal  after  at  least  a  one-hour 
advance  notice  is  given  by  calling  the 
niunber  posted  at  the  bridge. 
***** 

Dated:  December  17, 1999. 
R.M.  Larrabee, 

Rear  Admiral,  Coast  Guard  Commander,  First 

Coast  Guard  District. 

[FR  Doc.  00-351  Filed  1-6-00;  8:45  am] 

BILLING  CODE  4910-1 5-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD0&-99-O61] 

RIN2115-AE84 

Termination  of  Regulated  Navigation 
Area:  Monongahela  River,  Mile  81.0  to 
83.0 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
terminate  the  regulated  navigation  area 
contained  in  33  CFR  165.819.  The 
regulated  navigation  area  on  the 
Monongahela  River  from  mile  81.0  to 
mile  83.0  was  established  to  ensiu-e  the 
safety  of  vessel  traffic  and  workers 
during  the  construction  of  Grays 
Landing  Lock.  Now  that  all  construction 
on  Grays  Landing  Lock  has  been 
completed  and  the  river's  width  is  no 
longer  restricted  in  this  area,  the 
regulated  navigation  area  is  no  longer 
required. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  2000. 
ADDRESSES:  Comments  can  be  mailed  to 
Conunanding  Officer,  Marine  Safety 
Office  Pittsbiugh,  Kossman  Bldg.,  Suite 
1150, 100  Forbes  Ave.,  Pittsburgh,  PA 
15222-1371  or  may  be  delivered  to  the 
same  address  between  8  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  The  telephone  number 
is  (412)  644-5808.  Comments  will 
become  a  part  of  the  public  docket  and 
will  be  available  for  copying  and 
inspection  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
M.  D.  Evanish,  Project  Manager, 
telephone  number  (412)  644-5808. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  niaterial.  If  you 
do  so,  please  include  yovu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD08-99-0611. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 


Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  bold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  regulated  navigation  area  was 
established  on  November  29,  1991  to 
ensiue  the  safety  of  vessel  traffic  and 
workers  diuing  the  construction  of 
Grays  Landing  Lock.  It  restricted 
waterway  traffic  to  one-way  passage  on 
the  Monongahela  River  between  miles 
81.0  and  83.0  with  downbound  vessels 
having  right  of  way.  The  need  for  the 
Regulated  Navigation  Area  no  longer 
exists  because  all  construction  on  Grays 
Landing  Lock  has  been  completed  and 
the  river's  wridth  is  no  longer  restricted 
in  this  area.  Therefore,  since  the  safety 
concerns  that  necessitated  the 
regulation  no  longer  exist,  this  rule 
proposes  to  remove  the  regtdation 
establishing  this  Regulated  Navigation 
Area  in  §165.819. 

Regidatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  luider  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040,  February  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
regulatory  evaluation  in  unnecessary. 
The  impacts  on  routine  navigation  are 
expected  to  be  minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the  , 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
luifunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu'  direct  costs  without  the  Federal 
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Government's 
funds  to  pay 
rule  would  not 
mandate. 


\  aving  first  provided  th  j 
those  costs.  This  proposed 
impose  an  unfunded 


Taking  of  Privite 

This  propose  i 
taking  of  privat ; 
have  taking  im 
12630,  Governi^ental 
Interference  wi  h 
Protected  Prop«  rty 
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Property 

rule  would  not  effect  a 
property  or  otherwise 
ications  under  E.O. 

Actions  and 
Constitutionally 
Rights. 


rule  meets  applicable 
3(a)  and  3(b)(2)  of 
Justice  Reform,  to 
on,  eliminate 
reduce  burden. 


Civil  Justice  Re  form 

This  propose  1 
standards  in  se(  :tions 
E.O.  12988,  Civil 
minimize  litiga  i 
ambigiiity,  and 

Protection  of  Cfiildren 

We  have  analyzed  this  proposed  rule 
under  E.O.  13M5,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environmental  Assessment 

The  Coast  Gi^ard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  mat  imder  section  2-1 , 
paragraph  (34)^)  of  Commandant 
Instruction  Mli^75.lC  this  proposal  is 
categorically  ej^cluded  from  further 
environmental  dociunentation. 

Small  Entities 

Under  the  Re  gulatory  Flexibility  Act 
(5  U.S.C.  601  efseq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
business  and  not-for-profit  organizations 
that  are  independently  owned  and 
operate,  are  no^  dominant  in  their  field 
and  that  otherwise  qualify  as  "small 
business  concens"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
The  Coast  Guai  d  expects  no  negative 
impact  on  smaB  entities.  Removal  of 
this  RNA  will  ^ually  facilitate 
commerce  by  making  it  easier  for 
commercial  tows  of  all  sizes  to  transit 
the  area.  Therefore,  the  Coast  Guf>rd 
certifies  under  B  U.S.C.  605(b)  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  nuiliber  of  small  entities. 

If,  however,  fou  think  that  yoiu 
business  or  org  inization  qualifies  as  a 
small  entity  an  1  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comn  ent  (see  ADDRESSES) 
explaining  wh; '  you  think  it  qualifies 


and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Safety  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  16&-(AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

§165.819    [REMOVED] 

2.  Section  165.819  is  removed  in  its 
entirety. 

Dated:  December  20, 1999. 
Paul  J.  Pluta, 

Rear  Admiral,  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  00-352  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4910-1 S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-195-9947(b),  TN-1 88-9959(6);  FRL- 
6519-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Revision  to  Rule 
Governing  Monitoring  Of  Source 
Emissions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  February  24, 1997,  and 
May  8,  1997,  the  Tennessee  Department 
of  Enviromnent  and  Conservation 
submitted  to  EPA  revisions  to  the 
Tennessee  State  Implementation  Plan 
(SIP).  These  revisions  consisted  of 
amendments  to  Rules  1200-3-1 2-.04 
Monitoring  Required  for  Determining 
Compliance  of  Certain  Large  Sources 
and  1200-3-1O-.02  Monitoring  of 
Source  Emissions,  Recording,  and 
Reporting  of  the  Same  are  Required. 
Tennessee  submitted  these  revisions  to 
clarify  the  reporting  requirements.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  EPA  views 


this  as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  finsil 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  nde.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  by 
February  7,  2000. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Randy 
Terry  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day 
and  reference  files  TN-1 95-994  7.  The 
Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Envirormiental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Tennessee  Department  of 
Enviroiunent  and  Conservation,  9th 
Floor  L  &  C  Annex,  401  Church  St, 
Nashville,  TN  37243-1531. 

Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Terry,  Regulatory  Plaiming 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW,  Atlanta.  Georgia  30303.  The 
telephone  nimiber  is  (404)  562-9032. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 
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Dated:  October  18,  1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  00-267  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL  6517-4] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  to  Delete  the  D.L. 

Mud,  Inc.,  Superfund  Site  from  the 

National  Priorities  List  and  Request  for 

Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
proposal  to  delete  D.L.  Mud,  Inc., 
Superftind  Site  (Site)  located  in 
Vermilion  Parish,  Louisiana,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comments  on  this 
proposed  action.  The  NPL,  promulgated 
piusuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  The  EPA  and  the  State  of 
Louisiana,  through  the  Louisiana 
Department  of  Environmental  Quality 
(LDECy,  have  determined  that  all 
appropriate  response  actions  under 
CERCLA,  other  than  operation  and 
maintenance  and  five-year  reviews, 
have  been  completed  and  that  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment.  However, 
this  deletion  does  not  preclude  futiu-e 
actions  imder  Superfund. 
DATES:  Comments  concerning  this  Site 
must  be  received  by  February  7,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Ms.  Janetta  Coats, 
Community  Involvement  Coordinator, 
U.S.  EPA  (6SF-PO),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  (214)  665- 
7308  or  1-800-533-3508 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Katrina  Higgins,  Remedial  Project 
Manager,  U.S.  EPA  (6SF-LP),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214) 665-8143  or  1-800-533-3508 
(Toll  Free).  Information  Repositories: 
Repositories  have  been  established  to 
provide  detailed  information  concerning 
this  decision  at  the  following  address: 


U.S.  EPA  Region  6  Library,  Suite  12D13, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-6524,  Monday  through 
Friday  8:00  a.m.  to  12:00  p.m.; 
Vermilion  Parish  Library,  200  North 
Magdalen  Square,  Abbeville,  Louisiana 
70511,  (318)  893-2674,  Monday  and 
Thursday  9  a.m.  to  8:00  p.m.,  Tuesday, 
Wednesday,  and  Friday  9  a.m.  to  5:30 
p.m.;  and  Satiuday  9  a.m.  to  1:00  p.m.; 
and,  Louisiana  Department  of 
Environmental  Quality,  7290 
Bluebonnet  Road,  Baton  Rouge, 
Louisiana  70809,  (225)  765-0487, 
Monday  through  Friday  8  a.m.  to  4  p.m. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  to  delete  which  is  located  in 
the  Rides  section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  December  21,  1999. 
Lynda  F.  Carroll, 
Acting  Regional  Administrator, 
U.S.  EPA.  Region  6. 
[FR  Doc.  00-360  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  6560-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

[HCFA-1125-N] 

Medicare  Program;  Meetings  of  ttie 
Negotiated  Ruiemaldng  Committee  on 
the  Ambulance  Fee  Schedule 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  the  dates  and 
locations  for  the  eighth  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
the  Ambulance  Fee  Schedule.  This 
meeting  is  open  to  the  public. 

The  purpose  of  this  committee  is  to 
develop  a  proposed  rule  that  would 
establish  a  fee  schedule  for  the  payment 
of  ambulance  services  under  the 


Medicare  program  through  negotiated 
rulemaking,  as  mandated  by  section 
4531(b)  of  the  Balanced  Budget  Act  of 
1997  (BBA  '97). 

DATES:  The  eighth  meeting  is  schedided 
for  January  24,  2000  from  9:00  a.m.  until 
5:00  p.m.,  January  25,  2000  from  9  a.m. 
until  5  p.m.,  and  January  26,  2000  from 
8:30  a.m.  until  4  p.m. 
ADDRESSES:  The  3-day  January  meeting 
vfill  be  held  at  the  Turf  Valley  Hotel, 
2700  Turf  Road,  EUicott  City,  Maryland 
21042;  (410)  465-1500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  regarding  these  meetings 
should  be  addressed  to  Bob  Niemann 
((410)  786-4569)  or  Margot  Blige  ((410) 
786—4642)  for  general  issues  related  to 
ambulance  services  or  to  Lynn  Sylvester 
((202)  606-9140)  or  Elayne  Tempel 
((207)  780-3408),  facilitators. 
SUPPLEMENTARY  INFORMATION:  Section 
4531(b)(2)  of  the  Balanced  Budget  Act  of 
1997  (BBA  '97)  added  a  new  section 
1834(1)  to  the  Social  Secxuity  Act  (the 
Act)  which  mandates  by  January  1 , 
2000,  implementation  of  a  national  fee 
schedule  for  payment  of  ambulance 
services  furnished  under  Medicare  Part 
B.  The  fee  schedule  is  to  be  established 
through  negotiated  rulemaking.  Section 
4531(b)(2)  of  the  BBA  '97  also  provides 
that,  in  establishing  such  fee  schedide, 
the  Secretary  will — 

•  Establish  mechanisms  to  control 
increases  in  expenditures  for  ambulance 
services  under  Part  B  of  the  program; 

•  Establish  definitions  for  ambulance 
services  that  link  payments  to  the  type 
of  services  furnished; 

•  Consider  appropriate  regional  and 
operational  differences; 

•  Consider  adjustments  to  payment 
rates  to  accoimt  for  inflation  and  other 
relevant  factors;  and 

•  Phase  in  the  fee  schedule  in  an 
efficient  and  fair  manner. 

The  Negotiated  Rulemaking 
Committee  on  the  Ambulance  Fee 
Schedule  has  been  established  to 
provide  advice  and  make 
recommendations  to  the  Secretary  with 
respect  to  the  text  and  content  of  a 
proposed  rule  that  would  establish  a  fee 
schedule  for  the  payment  of  ambulance 
services  under  Part  B  of  the  Medicare 
program. 

The  first  and  second  meetings  were 
for  organizational  purposes  solely. 
There  were  no  significant  decisions 
made  in  these  two  meetings. 

The  Committee  held  its  third  meeting 
on  May  24  and  25,  1999.  At  this 
meeting,  the  Committee  heard 
presentations  from  HCFA  staff, 
including  a  data  presentation.  The 
Committee  requested  another 
presentation  by  HCFA's  Office  of  the 
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Actuary  to  obta:  n  clarification  about  its 
calculation  of  tl  e  fee  schedule  payment 
cap.  Additional  y,  a  Medical  Issues 
workgroup  was  formed. 

The  Commits  le  held  its  fourth 
meeting  on  June  28  and  29, 1999.  At  this 
meeting  a  presei  itation  was  made  by  a 
HCFA  Office  of  the  Actuary  staff 
member.  The  pr  esentation  clarified  that 
budget  neutralit  y  will  be  evaluated  by 
using  all  ambuli  ince  claims  for  the  most 
current  year  an(  comparing  the  results 
of  the  proposed  models  with  those  paid 
claims.  HCFA  si  aff  presented  more 
historical  Medic  aie  hospital  and 
supplier  ambuli  nee  billing  data. 
Consensus  was  -eached  on  one  possible 
basic  structxu'e  fcr  the  fee  schedule. 
HCFA  indicated  that  the  fee  schedule 
must  be  effective  as  soon  as 
operationally  possible  after  January  1, 
2000.  Subcomniittees  were  formed  to 
produce,  by  Julj  19,  2000  proposals 


for— 

(1)  A  rural/ 

(2)  A  fee  sch 


an  adjustment;  and 
ule  model  based  on  the 
structxu'e  agreed  to  at  the  June  meeting, 
combined  with  relative  values. 
These  proposal! ,  along  with  the  results 
of  the  medical  iiisues  workgroup,  were 
to  serve  eis  the  basis  for  the  Committee's 
next  meeting. 

The  Committ(ie  held  its  fifth  meeting 
on  August  2  and  3,  1999.  At  this 
meeting  the  Coi^mittee  heard 
presentations  frtm  HCFA  staff  on  the 
Medicare  Physitian  Fee  Schedule's 
Geographic  Pra<  tice  Cost  Index  (GPCI) 
and  hospital  wajge  index.  The 
Committee  is  considering  the  GPCI  and 
hospital  wage  ii  idex  for  possible  use  as 
a  geographic  coi  it  adjuster  for  the 
ambulance  fee  s  chedule.  The  second 
presenter,  a  member  of  the  HCFA 
negotiated  rulenaking  team,  presented 
additional  histo  rical  Medicare  hospital 
and  ambulance  supplier  billing  data. 
The  Committee  was  advised  in  a  letter 
signed  by  HCF/  's  Deputy 
Administrator.  Michael  M.  Hash,  that  it 
has  until  Februi  jy  15,  2000  to  conclude 
its  business.  Th  ;  Committee  reached 
consensus  on  the  definitions  for  Basic 
Life  Support,  Ai  ivanced  Life  Support 
(ALS)  Level-1,  l  lLS  Level-2,  and  the 
criteria  that  the  service  must  meet  in 
order  for  the  en:  ergency  response 
modifier  amour  t  to  be  paid.  During  the 
October  meetin  ;,  the  Committee 
planned  to  worl :  on  defining  the 
geographic  and  nural  modifiers  and 
establishing  the  relative  values  of  the 
different  levels  jf  service. 

The  seventh  i  aeeting  of  the  Negotiated 
Rulemaking  Committee  was  held 
December  6  thn  »ugh  8,  1999.  The 
Committee  reac  led  consensus  on  the 
relative  values  1  o  be  used  for  the 
different  levels  sf  ambulance  service  to 


be  modeled  for  evaluation  purposes. 
The  physicians'  fee  schedule 
Geographic  Practice  Cost  Index  (practice 
expense  component)  will  be  used  as  the 
ambulance  fee  schedule  geographic 
adjuster.  An  additional  payment  will  be 
made  for  ambulance  services  if  the  point 
of  pickup  is  in  a  rxiral  area.  Riu°al  is 
defined  as  a  location  in  a  non-MSA 
(with  Goldsmith  modification,  if 
possible).  An  additional  payment  for  an 
emergency  response  will  be  paid  if  the 
condition  as  presented  was  an 
emergency  condition  and  the  supplier 
responded  "inunediately". 

The  Committee  is  expected  to 
conclude  its  work  by  February  15,  2000. 
The  main  items  remaining  include 
evaluating  the  results  of  the  nual 
modifier  and  preparing  the  Committee's 
official  report. 

The  annoimced  meeting  is  open  to  the 
public  without  advanced  registration. 
Public  attendance  at  the  meeting  may  be 
limited  to  space  available.  Mail  written 
statements  to  the  following  address: 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street,  NW., 
Washington,  DC  20427,  Attention:  Lyim 
Sylvester.  Notice  of  futm-e  meetings  will 
be  published  in  the  Federal  Register.  A 
summary  of  all  proceedings  will  be 
available  for  public  inspection  in  room 
443-G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (Phone:  (202)  690-7890),  and  can 
be  accessed  through  the  HCFA  Internet 
site  at  http://wrww.hcfa.gov/medicare/ 
ambmain.htm.  Additional  information 
related  to  the  Committee  will  also  be 
available  on  the  web  site. 

Authority:  Section  1834(1)  of  the  Social 
Security  Act  (42  U.S.C.  1395m). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Progrcun) 

Dated:  January  4,  2000. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  00-423  Filed  1-6-00;  8:45  am) 
BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AF80 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

[i.D.  102299A] 
RIN  0648-XA39 

Endangered  and  Threatened  Wildlife; 
Extension  of  Comment  Period  and 
Notice  of  Public  Hearings  on  Proposed 
Endangered  Status  for  a  Distinct 
Population  Segment  of  Anadromous 
Atlantic  Salmon  {Salmo  salai)  in  the 
Gulf  of  Maine 

AGENCIES:  Fish  and  Wildlife  Service 
(FWS),  Interior;  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 

ACTION:  Proposed  rule;  notice  of  public 
hearings  and  extension  of  comment 
period. 

summary:  NMFS  and  FWS  (the  Services) 
provide  notice  to  cancel  a  scheduled 
public  hearing  on  January  19,  2000,  to 
schedule  three  new  public  hearings  that 
will  be  held  on  the  proposed 
determination  of  endangered  status  for  a 
distinct  population  segment  (DPS)  of 
Atlantic  salmon  (Salmo  salar)  in  the 
Gulf  of  Maine,  and  to  extend  the  public 
comment  period  on  the  proposal. 
DATES:  There  will  be  three  public 
hearings.  The  first  will  be  held  from 
10:00  a.m.  to  1:00  p.m.  on  January  29, 
2000;  the  second  will  be  held  ft-om  6:00 
p.m.  to  9:00  p.m.  on  January  31,  2000; 
and  the  third  will  be  held  fi-om  6:00 
p.m.  to  9:00  p.m  on  February  1,  2000. 
The  public  conunent  period  originally 
closed  on  February  15,  2000.  The 
Services  are  extending  the  public 
comment  period  to  March  15,  2000. 
ADDRESSES:  The  January  29,  2000, 
public  hearing  will  be  held  at  the 
University  of  Maine  at  Machias,  9 
O'Brien  Avenue,  Machias,  Maine,  in  the 
Performing  Arts  Center.  The  January  31, 
2000,  public  hearing  will  be  held  at 
Ellsworth  Middle  School,  20  Forrest 
Avenue,  Ellsworth,  Maine,  in  the 
cafeteria.  The  February  1,  2000,  public 
hearing  will  be  held  at  the  Rockland 
District  Middle  School,  30  Broadway, 
Rockland,  Maine,  in  the  cafeteria. 
Written  comments  and  materials 
regarding  the  proposed  rule  should  be 
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directed  to  the  Endangered  Species 
Program  Coordinator,  National  Marine 
Fisheries  Service,  1  Blackburn  Drive, 
Gloucester,  Massachusetts  01930,  or  to 
the  Chief,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
300  Westgate  Center  Drive,  Hadley, 
Massachusetts  01035.  The  1999  Status 
Review  may  be  obtained  by  contacting 
either  of  the  above  individuals  or 
dovkrnloaded  from  the  following  site: 
http://news.fws.gov/salmon/ 
asalmon.html.  Please  note  that 
electronic  mail  or  internet  site 
conunents  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS,  at  the  address 
above  (978-281-9116)  or  Paul 
Nickerson,  FWS,  at  the  address  above 
(413-253-8615). 
SUPPLEMENTARY  INFORMATION: 

The  Gulf  of  Maine  DPS  includes  all 
naturally  reproducing  wild  populations 
of  Atlantic  salmon  having  historical, 
river-specific  characteristics  found  in  a 
range  north  of  and  including  tributaries 
of  the  lower  Keimebec  River  to,  but  not 
including,  the  mouth  of  the  St.  Croix 
River  at  the  US-Caiiada  border.  The  DPS 
includes  both  early  and  late  run  Atlantic 
salmon.  Threats  to  the  species  include 
low  marine  survival,  disease,  the  use  of 
non-North  American  strains  of  Atlantic 
salmon  in  the  U.S.  aquaculture  industry, 
aquaculture  escapees,  water  withdrawal 
and  sedimentation. 

On  November  17, 1999,  the  Services 
published  a  proposed  rule  to  list  the 
Gulf  of  Maine  DPS  of  Atlantic  salmon  as 
endangered  luider  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
Section  4(b)(5)(E)  of  the  ESA  requires 
that  a  public  hearing  be  held  if 
requested  within  45  days  of  the 
proposal's  publication  in  the  Federal 
Register.  Requests  for  public  hearings 
were  received  within  the  allotted  time 
period  from  Olympia  Snowe,  United 
States  Senator,  Chair,  Subcommittee  on 
Oceans  and  Fisheries,  and  Susan 
Collins,  United  States  Senator,  Chair, 
Permanent  Subcommittee  on 
Investigations,  to  be  held  in  Machias, 
Maine;  and  Trout  Unlimited,  to  be  held 
in  Rockland,  Maine.  The  public  hearing 
scheduled  for  January  19,  2000,  in 
Ellsworth,  Maine,  which  was  noticed  in 
the  proposed  rule  (64  FR  62627; 
November  17, 1999),  has  been  canceled. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encoiuaged 
to  provide  a  written  copy  of  their 
statement  to  be  presented  to  the 
Services  at  the  start  of  a  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 


There  are  no  limits  to  the  length  of 
written  comments  presented  at  the 
hearings  or  mailed  to  the  Services.  Legal 
notices  announcing  the  dates,  time,  and 
location  of  the  hearings  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

Dated:  January  3,  2000. 
Ann  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

Dated:  December  22,  1999. 
Ronald  E.  Lambertson, 

Regional  Director,  Region  5,  Fish  and  Wildlife 
Service. 


[FR  Doc.  00-404  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 
p.D.  121699A] 

Small  Takes  of  Marine  Mammals 
incidental  to  Specified  Activities;  San 
Francisco-Oakland  Bay  Bridge,  Pile 
Installation  Demonstration  Project,  San 
Francisco  Bay,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  Federal  Highway  Agency 
(FHA)  on  behalf  of  the  California 
Department  of  Transportation 
(CALTRANS)  for  the  harassment  of 
marine  mammals  incidental  to  a  pile 
installation  demonstration  project 
(PIDP)  at  the  San  Francisco-Oakland 
Bay  Bridge  (SF-OBB),  San  Francisco  Bay 
(the  Bay),  CA.  Under  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
is  requesting  comments  on  its  proposal 
to  authorize  CALTRANS  to  incidentally 
take,  by  harassment,  small  numbers  of 
marine  mammals  in  the  above 
mentioned  area  for  a  period  of  1  year. 
DATES:  Comments  and  information  must 
be  received  no  later  than  February  7, 
2000. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division, 

Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3225.  A  copy  of  the 
application  and  a  list  of  references  used 


in  this  document  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
one  of  the  contacts  listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kermeth  R.  Hollingshead,  (301)  713- 
2055  ext  128,  or  Tina  Fahy,  (562)  980- 
4023. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than  * 

conunercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  takings  are  set  forth. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as  "  ...an  impact 
residting  from  the  specified  activity  that 
caimot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  siu^^ival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  niunbers  of 
marine  manunals  by  harassment.  The 
MMPA  now  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild:  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,.but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  niunbers 
of  marine  mammals:  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 
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the  PIDP  at  the 
CALTRANSi 
planning  stages 


Summary  of  Re  ]uest 

On  Novembei  22.  1999,  NMFS 
received  an  app  ication  from  the  FHA 
on  behalf  of  CA  .TRANS,  requesting 
authorization  ol  an  Incidental 
Harassment  Aul  horization  (IHA)  for  the 
possible  harassi  aent  of  small  numbers  of 
Pacific  harbor  soals  [Phoca  vitulina), 
and  California  spa  lions  [Zalophus 
californianus)  incidental  to  conducting 
F-OBB. 

currently  in  the 
f  the  SF-OBB  East 
Span  Seismic  Sifety  Project  (ESSSP). 
The  ESSSP  wou  Id  include  driving  large 
piles  into  the  Bj  y  bottom.  One  of  the 
hammers  antici  )ated  to  be  used  for  this 
task  is  larger  thi  n  any  pile-driving 
hammer  previoi  isly  used  in  the  Bay. 
Due  to  the  untes  ted  nature  of  these 
hammers  and  p  les  in  the  Bay,  a  pile 
installation  den  onstration  is  needed. 
The  PIDP  will  p  rovide  CALTRANS  vkrith 
an  opportunity  o  measure  resulting 
sound  pressure  evels  (SPL),  both  in  air 
and  under  wate  •,  record  impacts  to 
marine  mamma  s  and  experiment  with 
measures  to  red  ice  potential  harm  to 
marine  mamma  s  prior  to  general  use  on 
SF-OBB  piles. 

The  PIDP  site  is  located  between 
Verba  Buena  Isl  md  (YBI)  and  Oakland, 
in  the  area  to  th  ?  north  of  and  between 
existing  SF-OBl  east  span  piers  E6  and 
E9  (see  figures  1  and  2  of  the 
application).  Tl  e  PIDP  site  is 
approximately  ;  .0  km  (1.24  mi)  from 
northeast  of  the  YBI  harbor  seal  haul-out 
site,  which  is  lo  cated  immediately  to  the 
west  of  the  ligh  house  on  the 
southernmost  ti  3  of  the  island. 

The  anticipat  sd  pier  foundations  for 
the  ESSSP  will  :onsist  of  large  diameter 
(up  to  110-m  (3Bl-ft)  long),  steel  pipe 
piles  that  will  b  j  driven  into  the  Bay 
floor.  Current  p  ans  anticipate  using 
2.5-m  (8.2-ft)  d  iameter  piles  for  a 
majority  of  the  oundations  and  smaller 
1.5-m  (4.9-ft)  c  iameter  pipe  piles  for 
others. 

Accurately  pi  edicting  the 
characteristics  (  f  pile  driving  prior  to 
field-testing  is  i  ot  possible  because 
piles  of  this  siz(  and  length  have  not 
previously  beer  installed  in  Bay 
substrates  and  t  lere  is  limited 
experience  witt  driving  piles  of  this 
size.  Therefore,  given  the 
unprecedented  [lature  of  this  work  in 
the  Bay,  this  PI  )P  will  provide 
CALTRANS  wi  h  an  opportunity  to 
gather  importai  t  data  regarding  in-air 
and  underwatei  sound  pressure  levels 
generated  by  th ;  pile  driving  activities. 
In  addition,  it  v  ill  also  provide  an 
opportunity  to  ;ather  data  from 
experimental  n  easures  to  attenuate 
elevated  SPLs,  hereby  reducing  the 


potential  for  harm  to  marine  mammals. 
Information  obtained  from  this 
demonstration  potentially  may  prove 
valuable  for  forecasting  anticipated 
impacts  of  pile  installation  activities 
associated  with  a  larger  SF-OBB  east 
span  construction,  which  will  require 
the  installation  of  approximately  350 
piles  of  variable  diameter. 

Project  Description 

The  PIDP  includes  driving  three  full- 
scale  steel  pipe  piles  (2.438  m  (8.0  ft)  in 
diameter,  110  m  (361  ft)  long)  at  two 
locations  (two  at  a  primary  site  and  one 
at  an  alternate  site)  near  the  existing  SF- 
OBB  east  span  alignment.  Each  pile 
consists  of  four  segments  of  variable 
length  and  wall  thickness  that  will  each 
be  driven,  subsequently  welded  to 
another  segment,  and  driven  again  until 
the  full  desired  length  and  depth  of  the 
pile  is  achieved.  Due  to  the  nature  of 
this  work,  the  majority  of  the  project 
time  will  be  spent  on  surface  support 
activities,  such  as  picking  up  the  pile 
segments,  placing  the  segment  in  the 
correct  spot  and  welding  the  segments 
together.  Actual  pile  driving  will  only 
occur  for  a  small  fraction  of  the  project's 
duration.  Please  refer  to  the  CALTRANS 
application  for  a  complete  description 
of  the  pile  driving  order  of  work. 

Piles  will  be  driven  open-ended  by 
hydraulic  or  steam  hammers.  These  are 
large  offshore  hammers  capable  of 
driving  large-diameter,  thick-walled 
steel  pipe  piles.  No  other  types  of 
hammers  (e.g.  drop  hammers,  diesel 
hammersor  vibratory  hammers)  will  be 
used  on  this  project.  According  to 
project  specifications,  two  sizes  of 
hammers  are  required.  A  "smaller" 
hanuner  having  a  maximum  rated 
energy  of  not  less  than  500  kilojoules 
(kj)  but  not  more  than  1,000  kj  will  be 
used  to  drive  initial  segments  of  the 
piles.  This  hanuner  will  be  similar  in 
size  to  the  pile  driving  hammer  that  was 
used  for  activities  associated  with  the 
retrofitting  of  the  San  Mateo-Hayward 
Bridge,  also  in  the  Bay.  A  larger 
hammer,  having  a  maximum  rated 
energy  of  not  less  than  1,700  kJ  will  be 
employed  to  drive  subsequent  segments 
of  each  pile.  No  upper  limit  is  placed  on 
the  maximum  rated  energy  of  the  larger 
hanmier,  however  there  is  little 
motivation  to  use  a  larger  hammer  than 
necessary  unless  there  are  no  other 
hammers  available  at  that  time. 
Furthermore,  the  piles  must  be  able  to 
support  the  weight  of  the  anvil,  limiting 
the  size  of  the  hammer  that  can  be  used. 

The  PIDP  is  expected  to  take  place  in 
late  spring  2000.  All  necessary 
equipment  for  the  PIDP  will  be  brought 
to  the  project  site  on  barges,  tugboats 
and  other  marine  vessels.  Due  to  the 


high  cost  of  the  equipment  being  used 
for  this  project  and  the  nature  of  pile 
installation,  work  will  need  to  proceed 
24  hours  a  day,  7  days  a  week  for 
approximately  20  days  barring 
unforeseen  circumstances  (i.e.  broken 
equipment,  adverse  weather 
conditions).  Actual  impact  hammering 
will  only  occur  for  a  total  of  about  12 
to  16  hours  over  the  estimated  20  days. 
Continuous  impact  hammering  would 
likely  occur  for  a  maximum  amount  of 
2-3  hours  at  a  time.  As  3  piles  are  being 
driven,  this  maximum  would  only  be 
reached  on  3  days  out  of  the  20  days  of 
the  PIDP.  The  hammer  is  expected  to  hit 
the  piles  at  an  average  rate  of  30—45 
blows  per  minute. 

Due  to  the  amount  of  time  needed 
between  driving  consecutive  pile 
segments,  it  is  extremely  unlikely  that 
more  than  two  segments  will  be  driven 
in  a  24-hoiu'  period.  It  is  important  to 
note  that  once  the  driving  of  a  pile 
segment  begins  it  cannot  be  halted  until 
that  segment  has  reached  its  desired 
depth.  This  is  not  only  because  of  the 
expense  of  keeping  the  equipment  idle 
but  also  due  to  the  nature  of  the 
predominantly  clay  soil  types 
underlying  the  Bay.  As  piles  are  driven, 
the  soil  gradually  loses  resistance.  If 
driving  is  stopped,  the  soil  has  a  chance 
to  regain  its  strength,  and  resistance  to 
the  pile  increases.  This  can  make  it 
more  difficult  or  even  impossible  to 
continue  driving  the  pile,  particularly  if 
the  pile  tip  is  in  a  highly  resistant  layer 
at  that  point.  Consequently,  once 
hammering  resumes,  it  could  potentially 
take  a  longer  time  at  increased  energy 
levels.  This  could  amplify  impacts  to 
marine  mammals,  as  they  would  endure 
potentially  higher  SPLs  for  longer 
periods  of  time.  Pile  segment  heights 
and  wall  thickness  have  been  specially 
designed  for  this  project  to  take  the 
location  of  highly  resistant  sediment 
layers  into  account,  so  that  when  work 
is  stopped  at  the  desired  depths 
between  segments,  the  pile  tip  is  never 
resting  in  highly  resistant  sediment 
layers.  In  addition,  stopping  in  the 
middle  of  pile  driving  a  segment  may 
interfere  with  the  goal  of  imderstanding 
the  characteristics  of  pile  driving  within 
this  new  setting.  If  pile  driving  is 
permitted  to  be  regularly  interrupted, 
meaningful  data  regarding  how  the  piles 
behave  may  be  difficult  to  obtain. 

Description  of  the  Marine  Mammals 
Affected  by  the  Activity 

General  information  on  harbor  seals, 
California  sea  lions,  and  other  marine 
mammal  species  found  in  Central 
California  waters  can  be  found  in 
Barlow  et  al.  (1997,  1998).  The  marine 
mammals  likely  to  be  foimd  in  the  SF- 
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OBB  area  are  limited  to  the  California 
sea  lion  and  harbor  seal. 

California  Sea  Lions 

While  California  sea  lions  are  known 
to  have  historically  used  the  Bay,  they 
are  rarely  observed  hauled  out  in  the 
Bay  (Bauer,  1999).  However,  since  at 
least  1987,  sea  lions  have  been  observed 
occupying  the  docks  near  Pier  39  in  San 
Francisco,  about  5.7  km  {3.5  mi)  from 
the  project  site.  The  niunber  of  sea  lions 
hauled  out  at  Pier  39  ranged  from  63  to 
737  in  1998  and  from  5  to  906  in  1997 
(Marine  Mammal  Center,  Sausalito 
data).  For  both  years,  the  lows  occurred 
in  June  and  the  highs  occiured  in 
August.  Most  recently,  831  sea  lions 
were  observed  on  K  dock  at  Pier  39  in 
October  1999.  While  they  are  present  in 
large  numbers,  approximately  85 
percent  of  the  animals  hauled  out  at  this 
site  are  males,  and  no  pupping  has  been 
observed  at  this  site  or  any  other  site  in 
the  Bay  (Lander  pers.  comm.  to 
CALTRANS,  1999).  At  this  time,  no 
other  sea  lion  haul-out  sites  have  been 
identified  in  the  Bay.  About  90  percent 
of  the  U.S.  stock  breeds  on  the  southern 
California  Channel  Islands,  over  483  km 
(300  mi)  from  the  PDDP  site  (Schoenherr, 
1995;  Howorth  and  Abbott,  1999).  Pier 
39  has  now  become  a  regular  haul-out 
site  for  sea  lions.  The  sea  lions,  most  of 
whom  are  male,  appear  at  the  site  after 
returning  from  the  Channel  Islands  at 
the  beginning  of  August  (Bauer,  1999). 
Around  late  winter,  sea  lions  begin  to 
travel  south  to  the  breeding  grounds, 
and  numbers  at  the  haul-out  site 
decline.  Lowest  numbers  of  sea  lions  are 
usually  observed  from  May  through 
July.  Numbers  of  sea  lions  at  the  haul- 
out  site  fluctuate  quite  a  bit  throughout 
the  year  and  even  from  one  week  to  the 
next.  For  example,  in  June  of  1998,  a 
maximum  of  574  sea  lions  was  observed 
on  June  7*  while  a  low  count  of  63  was 
observed  on  June  25th  (Lander  pers. 
comm.  to  CALTRANS,  1999). 

While  little  information  is  available 
on  the  foraging  patterns  of  California  sea 
lions  in  the  Bay,  individual  sea  lions 
have  been  observed  feeding  in  the 
shipping  channel  to  the  south  of  YBI  on 
a  fairly  regular  basis  (Grigg  pers.  comm. 
to  CALTRANS,  1999).  Foraging  by  sea 
lions  that  utilize  the  Pier  39  haul-out 
site  primarily  occurs  in  the  Bay,  where 
they  feed  on  Pacific  herring,  northern 
anchovy  and  sardines,  among  other  prey 
(Hanni,  1995). 

Pacific  Harbor  Seals 

Pacific  harbor  seals  are  the  only 
species  of  marine  mammal  that  breed 
and  bear  yoxmg  in  the  Bay  (Howorth  and 
Abbott,  1999).  There  are  12  haul-out 
sites  and  rookeries  in  the  Bay  and  of 


those,  only  eight  are  used  by  more  than 
a  few  animals  at  a  time.  Only  three  sites 
in  the  Bay  are  regularly  used  by  more 
than  40  harbor  seals  at  any  one  time; 
these  are  Mo  wry  Slough,  located  in  the 
South  Bay.  YBI,  and  Castro  Rocks, 
located  in  the  Central  Bay  (Spencer, 
1997).  The  three  closest  haul-out  sites  to 
the  project  location  are  at  YBI,  Angel 
Island,  and  Castro  Rocks.  The  most 
recent  aerial  harbor  seal  count, 
conducted  this  year  by  D.  Hanan  of  the 
California  Department  of  Fish  and 
Game,  found  477  individuals  in  the  Bay 
(Green  p.ers.  conun.  to  CALTRANS, 
1999).  It  is  important  to  note  that  not  all 
harbor  seals  were  counted,  as  some  may 
have  been  under  water  dialing  the 
survey. 

Harbor  seals  are  present  in  the  Bay 
year-round  and  use  it  for  foraging, 
resting  and  reproduction.  Peaik  numbers 
of  hauled-out  harbor  seals  vary  by  haul- 
out  site  depending  on  the  season. 
Results  of  a  study  of  39  radio-tagged 
harbor  seals  in  the  Bay  found  that  most 
active  diving  occurred  at  night  and  a 
majority  of  the  diving  time  was  spent  in 
seven  feeding  areas  in  the  Bay.  The  two 
feeding  areas  located  closest  to  the 
project  site  are  just  to  the  south  of  YBI 
and  north  of  Treasure  Island.  This  study 
also  found  that  the  seals  dove  for  a 
mean  time  of  0.50  minutes  to  3.33 
minutes.  Mean  surface  intervals  or  the 
mean  time  the  seals  spent  at  the  surface 
between  dives  ranged  from  0.33  minutes 
to  1.04  minutes.  Mean  haul-out  periods 
ranged  from  80  minutes  to  24  hours 
(Harvey  and  Torok,  1994). 

Pupping  season  in  the  Bay  begins  in 
mid-March  and  continues  until  about 
mid-May.  Pups  nurse  for  only  4  weeks 
and  mating  begins  after  pups  are 
weaned.  In  the  Bay,  mating  occurs  from 
April  to  July  and  molting  season  is  from 
June  until  August  (Schoenherr,  1995; 
Kopec  and  Harvey,  1995). 

Haul-Out  Sites  in  the  Vicinity  of  the 
PIDP 

YBI  is  located  in  the  Central  Bay, 
adjacent  to  man-made  Treasure  Island. 
The  SF-OBB  passes  through  a  tunnel  on 
YBI.  An  important  harbor  seal  haul-out 
site  is  located  on  a  rocky  beach  on  the 
southwest  side  of  YBI  (Kopec  and 
Harvey,  1995).  Work  for  the  PIDP  will 
be  performed  approximately  2  km  (1.24 
mi)  from  this  harbor  seal  haul-out  site, 
facing  the  northwest  side  of  the  island. 

Although  seals  haul  out  year-round 
on  YBI,  it  is  not  considered  a  pupping 
site  for  harbor  seals  as  no  births  have 
been  observed  at  the  site.  Occasionally, 
pups  have  been  seen  at  an  average  of  1 
pup  per  year,  though  more  recently,  7 
pups  were  observed  at  one  time  in  May, 
1999  (San  Francisco  State  University 


unpublished  records,  1998-9).  hi  a 
study  of  the  haul-out  site  conducted 
between  1989  and  1992,  males 
comprised  83.1  percent  of  the  seals 
whose  gender  could  be  determined 
(Spencer,  1997).  Peak  numbers  of  harbor 
seals  at  this  haul-out  site  have  been 
observed  from  November  to  February. 
The  maximum  reported  number  of  seals 
hauled  out  at  one  time  is  344,  counted 
in  January  1992  (Kopec  and  Harvey, 
1995).  More  recently,  the  number  of 
seals  counted  at  YBI  ranged  from  0  to 
296  for  the  period  May  1998  to  present. 
The  maximum  count  of  296  was 
recorded  on  January  1999.  Mean 
monthly  counts  for  the  same  period 
range  from  14.5  in  September  1998  to 
107.3  in  June  1999  (San  Francisco  State 
University,  unpublished  records  1998- 
9).  The  abundance  of  harbor  seals  at  this 
site  during  the  winter  months  likely 
coincides  with  the  presence  of 
spawning  Pacific  herring  near  the 
island.  Re-sightings  at  the  haul-out  site 
indicate  long-term  usage  of  the  site 
(Spencer,  1997). 

Angel  Island  is  a  small  haul-out  site 
located  approximately  7.4  km  (4.6  mi) 
from  the  project  site.  A  maximum  count 
of  15  seals  was  observed  in  the  1980s 
and  most  recently,  six  harbor  seals  were 
seen  in  1989.  No  pupping  has  been 
observed  at  the  site. 

The  next  closest  haul-out  site  is 
approximately  14  km  (8.7  mi)  away  at 
Castro  Rocks,  near  the  Richmond  end  of 
the  Richmond-  San  Rafael  Bridge.  The 
Castro  Rocks  haul-out  site  is  a 
recognized  pupping  site.  A  maximum  of 
1 76  harbor  seals  were  observed  at  Castro 
Rocks  in  October  1999  (San  Francisco 
State  University  unpublished  records, 
1998-9). 

Potential  Effects  on  Marine  Mammals 

It  is  possible  that  California  sea  lions 
and  harbor  seals  swimming  in  the 
project  vicinity  may  be  subject  to 
elevated  SPLs  that  could  produce  a 
temporal y  shift  in  the  animal's  hearing 
threshold.  Pile  driving  noise  and  human 
activity  around  the  PIDP  could  also 
potentially  result  in  behavioral  changes 
in  nearby  pinnipeds.  California  sea  lions 
and  harbor  seals  may  temporarily  cease 
normal  activities,  such  as  feeding,  or 
pop  their  heads  up  above  water  in 
response  to  the  noise.  They  may  also  be 
curious  and  choose  to  investigate  the 
project  site.  However,  existing  evidence 
shows  that  most  marine  mammals  tend 
to  avoid  loud  noises  (Richardson,  pers. 
comm.  to  CALTRANS,  1999).  It  is  likely 
then  that  harbor  seals  and  sea  lions  in 
the  water  in  the  project  vicinity  may  be 
temporarily  displaced  if  they  choose  to 
avoid  the  area  in  response  to  the  high 
SPLs.  Due  to  the  short-term  nature  of 
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the  pile  driving  lapproximately  12  to  16 
hours  over  20  di  lys)  and  its  distance 
from  the  YBI  had-out  site,  the  PIDP  is 
not  expected  to  result  in  long-tenn 
behavioral  impa  cts  to  Bay  seals  or  sea 
lions. 

Based  on  in-a  r  hanuner  noise 
measurements  c  onducted  elsewhere,  the 
average  receivec  SPLs  were  107  dB  re 
20  uPa  measured  at  10-20  meters  (33- 
66  feet)  from  th<  hammer  and  between 
70  dB  and  44  dl  re  20  jiPa  at  2,400 
meters  (7,874  fest  or  1.5  miles]  from  the 
hammer.  While  a  direct  comparison  is 
not  possible  due  to  different 
atmospheric  an4  geographic  conditions, 
it  is  anticipated  Ithat  in-air  noise  levels 
at  the  YBI  haul-tout  site,  located 
approximately  2 .0  km  (1.24  miles)  from 
the  project  site  i  nd  physically  shielded 
by  the  island,  w  11  attenuate  to  levels 
insufficient  to  c  luse  injury  to  the  seals 
and  sea  lions.  It  is  also  likely  that  harbor 
seals  at  this  site  will  not  be  disturbed  by 
the  sound  and  l^ave  the  beach  for  the 
water,  although  they  will  most  likely 
hear  the  pile  dri  ving  noise. 

Consequently ,  while  it  is  likely  that 
hauled-out  mari  ne  mammals  will  hear 
the  pile  driving  activities,  noise  levels 
are  not  expectec  to  adversely  impact 
them.  Impact  hammering  could 
potentifdly  hara  5S  those  harbor  seals 
that  are  in  the  w  ater  closer  to  the  project 
site,  whether  thinr  heads  are  above  or 
below  the  surface.  Potential  impacts 
could  include  a  temporary  elevation  in 
hearing  thresho  d  and/or  changes  in 
behavior  patten  is.  However,  potential 
harassment  wov  Id  only  occur  during 
those  times  wh(  n  piles  are  being 
hammered,  estii  nated  at  approximately 
12  to  16  hours  ever  20  days. 

It  is  difficult  1  o  estimate  the  number 
of  California  se;  lions  that  could 
potentially  be  a  fected  by  the  PIDP  due 
to  the  lack  of  in  ormation  on  the  number 
of  sea  lions  in  ti  le  Bay  except  for  the 
Pier  39  haul-ou'  site.  However, 
assimiing  the  se  i  lion  population  at  Pier 
39  starts  to  decl  me  in  the  late  winter  as 
the  sea  lions  mi  jrate  south  to  the 
rookeries,  only  i  fraction  of  the  animals 
would  be  left  in  the  Bay  at  the  time  of 
the  PIDP  (late  s  )ring  2000).  According 
to  the  Marine  V  ammal  Center  in 
Sausalito,  the  n  aximum  number  of  sea 
lions  observed  1 1  the  Pier  39  haul-out 
site  during  the  i  pring  and  summer 
seasons  was  821 1  in  April  1999.  The 
mean  numbers  )f  sea  lions  observed  at 
Pier  39  during  spring  and  summer 
seasons  were  3^  0  in  1998  and  453  in 
1997  (Lander,  personal  communication 
to  CALTRANS.  1999).  Because  the  Pier 
39  haul-out  site  is  located  5.7  km  (3.5 
mi)  away  from  he  project  site,  only  a 
fraction  of  thosi  i  sea  lions  left  in  the  Bay 
at  the  time  of  tl  e  project  could 


potentially  be  in  the  project  vicinity  at 
any  one  time.  Although  California  sea 
lions  are  known  to  forage  in  groups, 
available  evidence  suggests  that  they  are 
not  regularly  seen  in  groups  in  the  Bay 
waters  near  the  PIDP  site.  In  surveys 
conducted  from  May  1998  to  the 
present,  sea  lions  have  been  observed 
foraging  in  the  shipping  channel  to  the 
south  of  YBI.  However,  these  sea  lions 
are  typically  alone  and  do  not  seem  to 
be  associated  with  any  other  sea  lions 
(Grigg,  personal  commimication  1999). 
Given  this  anecdotal  evidence,  the 
number  of  sea  lions  expected  to  be 
present  at  the  PIDP  site  dining  pile 
driving  activities  is  expected  to  be  low. 

Noise  levels  from  the  project  are  not 
expected  to  result  in  harassment  of  the 
sea  lions  hauled  out  at  Pier  39  as  SPLs 
would  be  expected  to  attenuate  by  the 
time  they  reach  the  haul-out  site,  5.7 
kilometers  (3.5  miles)  from  the  project 
site.  As  most  of  the  sea  lions  observed 
at  Pier  39  are  males,  and  the  project  will 
occur  during  the  time  when  females  and 
adult  males  are  in  waters  off  southern 
California  for  the  breeding  and  pupping 
season,  it  is  anticipated  that  most  of  the 
California  sea  lions  impacted  would  be 
subadult  males. 

Kopec  and  Harvey  (1995)  reported 
harbor  seal  counts  for  several  haul-out 
sites  in  the  Bay  for  the  period  1989- 
1992. 

Peak  numbers  of  harbor  seals  haul  out 
at  YBI  in  the  winter  months.  The 
maximum  recorded  number  of  harbor 
seals  observed  at  YBI  is  344,  recorded  in 
January  1992.  The  PIDP  is  likely  to 
occur  in  late  spring  of  2000.  According 
to  Kopec  and  Harvey  (1995),  the 
maximum  number  of  seals  observed  at 
the  YBI  haul-out  site  during  the 
pupping  season  (March-July)  was  127  in 
1992.  More  recently,  for  the  same 
season,  the  Richmond  Bridge  Harbor 
Seal  Survey  reported  a  maximum  count 
of  213  harbor  seals  observed  in  July 
1998  (San  Francisco  State  University, 
unpub.  records  1998-9).  Kopec  and 
Harvey  reported  mean  harbor  seal 
numbers  of  35.7,  41.1,  63.5  and  65.6 
during  the  pupping  seasons  (March  15- 
May  31)  of  1989  to  1992,  respectively 
(1995).  The  mean  number  of  harbor 
seals  observed  during  the  pupping  and 
molting  seasons  (March  15  to  August 
15)  in  1998  and  1999  were  75.2  and 
78.4,  respectively  (San  Francisco  State 
University,  unpub.  records  1998-9). 
Keeping  in  mind  that  these  mean  counts 
were  taken  for  slightly  different  periods 
of  time  (March-July  in  1989-1992  and 
March-August  in  1998-1999)  and  the 
number  of  surveys  taken  varies  by  ' 
count,  the  average  of  the  mean  counts  is 
60. 


Mitigation 

Based  upon  a  recommendation  from 
NMFS,  CALTRANS  proposes  to 
establish  a  500-m  (1640-ft)  radius 
safety  zone  around  the  pile  driving  site. 
The  safety  zone  is  intended  to  include 
all  areas  where  the  underwater  sound 
pressure  levels  are  anticipated  to  equal 
or  exceed  180  dB  re  1  ^Pa.  Once  pile 
driving  begins,  SPLs  will  be  recorded  at 
the  500-m  contoiu-.  The  safety  zone 
radius  will  then  be  enlarged  or  reduced, 
depending  on  the  a£:tual  recorded  SPLs. 

Before  pile  driving  of  a  pile  segment 
begins,  NMFS-approved  observers  on 
boats  will  survey  the  safety  zone  to 
ensure  that  no  marine  mammals  are 
seen  within  the  zone.  If  marine 
mammals  are  found  within  the  safety 
zone,  pile  driving  of  the  segment  will  be 
delayed  until  they  move  out  of  the  area. 
If  a  marine  mammal  is  seen  above  water 
and  then  dives  below,  the  contractor 
will  wait  15  minutes  and  if  no  marine 
mammals  are  observed  in  that  time  it 
will  be  assumed  that  the  animal  has 
moved  beyond  the  safety  zone.  Harbor 
seals  in  the  Bay  are  known  to  dive  for 
a  mean  time  of  0.50  minutes  to  3.33 
minutes  (Harvey  and  Torok,  1994). 
However,  due  to  the  limitations  of 
monitoring  from  a  boat,  there  can  be  no 
assurance  that  the  safety  zone  will  be 
devoid  of  all  marine  mammals. 

If  marine  mammeds  enter  the  safety 
zone  after  pile  driving  of  a  segment  has 
commenced,  hammering  will  continue 
unabated  and  marine  mammal  observers 
will  monitor  and  record  their  numbers 
and  behavior.  For  reasons  mentioned 
previously,  once  the  pile  driving  of  a 
segment  begins  it  cannot  be  stopped 
until  that  segment  has  reached  its 
predetermined  depth  due  to  the  nature 
of  the  sediments  underlying  the  Bay. 

NMFS  proposes  to  restrict  actual  pile 
driving  to  times  when  the  safety  zone 
can  be  monitored  for  the  entire  15- 
minute  monitoring  period  immediately 
prior  to  the  start-up  of  pile  driving. 
Also,  in  order  to  obtain  information  on 
the  behavioral  effects  to  harbor  seals 
and  California  sea  lions,  NMFS 
proposes  to  require  that  a  minimum  of 
50  percent  of  the  pile  driving  be 
scheduled  during  daylight  hours. 
Daylight  pile  driving  must  include  both 
hammer  types. 

A  500-m  (1640-ft)  no-entry  buffer 
zone  will  be  established  around  the 
haul-out  site  on  YBI  to  minimize  the 
impact  of  project-related  vessel  traffic 
during  the  PIDP  on  marine  mammals. 
This  buffer  zone  will  be  established  in 
coordination  with  the  U.S.  Coast  Guard 
(USCG).  The  exclusion  zone  will  be 
delineated  with  USCG-compliant 
temporary  buoys  to  insure  compliance. 
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CALTRANS  will  establish  strict 
standards  on  vessel  speed  for  all  project- 
related  crafts  traveling  in  the  Bay. 

The  PIDP  is  expected  to  take  place  in 
late  spring  2000.  This  timing  would  not 
coincide  with  the  period  of  peak 
abundance  at  the  YBI  harbor  seal  haul- 
out  site  (November  through  February). 
Although  harbor  seal  pupping  and 
mating  season  will  be  ongoing  in  the 
Bay  during  the  PIDP,  YBI  is  not  a  known 
pupping  site.  Harbor  seal  molting 
season  in  the  Bay  begins  in  June.  If  the 
PIDP  occurs  during  the  harbor  seal 
molting  season,  a  greater  proportion  of 
harbor  seals  should  be  hauled  out  and, 
therefore,  not  subject  to  the  potentially 
elevated  in-water  SPLs  from  pile 
driving. 

Finally,  CALTRANS  proposes  to  use 
this  demonstration  period  to  test  the 
effectiveness  of  potential  mitigation 
techniques.  One  potential  mitigation 
measiue  is  an  underwater  sound  barrier 
based  on  the  noise-attenuating 
properties  of  air  bubbles  in  water.  At 
least  two  experimental  techniques  for 
creating  imderwater  sound  barriers  will 
be  tested  by  CALTRANS.  Underwater 
SPLs  will  be  recorded  at  various 
distances  from  pile  driving  activities  in 
order  to  assess  which  measures,  if  any, 
prove  practiced  and  effective  in  reducing 
soiuid  pressiue  levels. 

Monitoring 

Monitoring  of  the  safety  zone  will  be 
conducted  diuing  all  active  pile  driving. 
Monitoring  of  the  safety  zone  will  be 
conducted  by  a  minimum  of  three 
qualified  observers.  The  observers  will 
begin  monitoring  at  least  30  minutes 
prior  to  startup  of  the  pile  driving. 
Observers  will  likely  conduct  the 
monitoring  from  small  boats,  as 
observations  from  a  higher  vantage 
point  (such  as  the  SF-OBB)  may  not  be 
practical. 

Observations  will  be  made  using 
binoculars  during  daylight  hours.  For 
operations  at  night,  infrared  or  image 
intensifying  equipment  will  be  used.  In 
addition  to  monitoring  from  boats, 
monitoring  of  the  YBI  haul-out  will  be 
conducted  on  land  during  all  active  pile 
driving.  Data  on  all  observations  will  be 
recorded  and  will  include  items  such  as 


species,  numbers,  time  of  observation, 
location,  behavior,  etc. 

Both  underwater  and  airborne  SPL 
measurements  will  be  made. 

Underwater  Sound  Monitoring 

Waterborne  sound  from  the  pile 
driving  will  be  measured  at 
approximately  foiu-  locations.  These 
locations  will  typically  be  in  some 
combination  of:  (i)  close  to  the  pile 
driving  activity,  (ii)  two  mid-point 
locations,  and  (iii]  one  distant  location. 
Each  measiuing  system  will  consist  of  a 
hydrophone  with  charge  type 
conditioning  amplifier  connected  to  a 
soimd  level  readout  device  and  an 
instrumentation-grade  digital  audio  tape 
(DAT)  recorder.  "Real-time"  amplitude 
DAT  measurements  of  underwater 
soimd  levels  will  be  provided.  The 
hydrophone  will  be  deployed  from  a 
skiff  to  an  appropriate  depth  at  each 
location.  A  portable  geostationary 
positioning  system  (GPS)  luiit  will 
dociunent  the  location  coordinates  of 
the  skiff.  It  is  anticipated  that  the  sound 
level  and  frequency  spectrum  of  the 
recorded  noise  signals  will  also  be 
analyzed  in  a  laboratory  subsequent  to 
the  test. 

Airborne  Sound  Monitoring 

Airborne  sound  from  the  pile  driving 
will  be  measured  at  approximately  four 
locations  that  are  coincident  with  the 
underwater  measiu-ement  locations  (i.e., 
typically  a  combination  of:  (i)  close  to 
the  pile  driving  activity,  (ii)  two  mid- 
point locations,  and  (iii)  one  distant 
location).  In  addition,  airborne  sound 
will  also  be  measured  at  Yerba  Buena 
Island,  as  close  as  practicable  to  the 
haul-out  site.  Each  measuring  system 
will  consist  of  a  Type  1  Sound  Level 
Meter  (SLM)  connected  to  an 
instnunentation-grade  DAT  recorder. 
"Real-time"  amplitude  measurements  of 
airborne  soimd  levels  will  be  provided. 
The  SLM  will  be  equipped  with  a 
windscreen  and  tripod  mounted  on  a 
skiff  at  approximately  1.2  meters  above 
water  level.  As  previously  stated,  a 
portable  GPS  unit  will  document  the 
location  coordinates  of  the  skiff.  It  is 
anticipated  that  the  sound  level  and 
frequency  spectrum  of  the  recorded 


noise  signals  will  be  analyzed  in  a 
laboratory  subsequent  to  the  test. 

Reporting 

CALTRANS  proposes  to  notify  NMFS 
prior  to  the  initiation  of  the  PIDP,  and 
coordination  with  NMFS  will  occur  on 
a  weekly  basis,  or  more  often,  as 
necessary.  NMFS  will  be  informed  of 
the  initial  sound  pressure  levels 
measuremants  taken  at  the  500-m 
(1640-ft)  contour  and  the  final  safety- 
zone  radius  established.  Monitoring 
reports  will  be  faxed  to  NMFS  on  a  daily 
basis.  The  daily  report  will  include 
species  and  numbers  of  marine 
mammals  observed,  time  and  location  of 
observation,  behavior.  In  addition  the 
report  will  include  an  estimate  of  the 
niunber  of  California  sea  lions  and 
Pacific  harbor  seals  that  may  have  been 
harassed  as  a  result  of  the  pile  driving 
activities. 

CALTRANS  will  provide  NMFS  vrith 
a  final  report  detailing  the  monitoring 
protocol,  a  sununary  of  the  data 
recorded  diuing  monitoring,  an  estimate 
of  the  numbers  of  marine  mammals  that 
may  have  been  harassed  due  to  pile 
driving,  and  conclusions  drawn  from 
measurements  with  and  without  the 
attenuation  measures. 

Preliminary  Conclusions 

Based  on  the  previous  discussion, 
NMFS  has  preliminarily  determined 
that  the  PIDP  may  unintentionally  cause 
the  harassment  of  California  sea  lions 
and  Pacific  harbor  seals.  Although 
CALTRANS  has  requested  an 
authorization  for  Level  B  harassment,  as 
a  result  of  a  behavioral  modification  to 
avoid  either  pile  driving  noise  or  human 
activity,  NMFS  notes  that,  on  occasion, 
monitoring  the  safety  zone  may  not  be 
100  percent  effective.  As  a  result,  some 
harbor  seals  or  California  sea  lions, 
while  underwater  in  the  vicinity  of  the 
PIDP,  may  incur  levels  above  180  dB  re 
1  ^Pa.  At  and  above  an  SPL  of  this  level, 
marine  mammals  may  incur  a  temporary 
threshold  shift  (TTS)  in  hearing,  lasting 
from  a  few  minutes  to  a  few  hours. 
NMFS  considers  TTS  to  constitute  Level 
A  harassment  (see  §  216.3  for  a 
definition  of  Level  A  and  Level  B 
harassment). 
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The  PIDP  is  e?  pected  to  have  no  more 
than  an  insignificant  impact  to  marine 
mammals  or  the  r  habitat.  Harbor  seals 
on  YBI  are  comn  lonly  subjected  to  high 
levels  of  disturb  ince,  primarily  from 
watercraft,  espe(  ially  during  the 
siunmer,  when  t  le  numbers  of  small 
boats,  jet  skis,  ke  yaks,  etc.  in  the  Bay 
increase.  Aband  jnment  of  the  haul-out 
site  is  not  antici  )ated  as  sound  levels 
from  pile  drivin; ;,  both  in  water  and  in 
air,  are  expected  to  attenuate  to 
sufficiently  low  levels  by  the  time  the 
SPLs  reach  the  YBI  haulout  site. 
Although  harboi  seal  pups  have  been 
observed  at  the  YBI  haul-out  site,  it  is 
not  a  recognized  pupping  site  and. 


therefore,  no  significant  impacts  on 
species  recruitment  are  anticipated. 
Other  haul-out  sites  for  sea  lions  and 
harbor  seals  area  are  at  a  sufficient 
distance  from  the  project  site  that  they 
will  not  be  affected. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  to  CALTRANS 
for  the  possible  harassment  of  small 
nvunbers  of  harbor  seals  and  California 
sea  lions  incidental  to  a  PIDP  at  the  SF- 
OBB,  provided  the  previously 
mentioned  mitigation,  monitoring  and 
reporting  requirements  are  incorporated. 
NMFS  has  preliminarily  determined 
that  the  proposed  activities  would  result 


in  the  harassment  (as  defined  in  the 
MMPA)  of  only  small  numbers  of  harbor 
seals  and  California  sea  lions  and  will 
have  no  more  than  a  negligible  impact 
on  these  marine  mammal  stocks. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 

Dated:  December  28,  1999. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-^05  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

January  3,  2000. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assimiptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  Urban  Connections. 

OMB  Control  Number:  0596-NEW. 

Summary  of  Collection:  Urban 
residents  are  increasingly  looking  to  the 
National  Forests  as  a  source  of 
recreation  and  relaxation  and  to  gain 
som«  relief  from  dense  urban  settings. 
As  a  result  National  Forest  System  lands 
are  imder  increased  pressure  from  urban 
residents  to  meet  their  need  for  relief 
from  dense  urban  environments.  The 
Forest  Service  (FS)  is  legally  bound  to 
conduct  public  involvement  activities, 
as  referenced  in  FSM  1626,  FSM  1950.1, 
36  CFR  219.6,  (NEPA.  NFMA),  and  has 
a  long  history  of  doing  so.  The  purpose 
of  the  information  collection  is  to  help 
the  FS  better  understand  the  demands 
urban  residents  make  on  the  agency's 
programs  and  services,  how  well  the 
agency  communicates  it  programs  and 
services  to  these  residents,  and  how 
well  the  agency  meets  the  needs  and 
expectations  of  uiban  residents,  how 
opportimities  might  be  made  available 
to  involve  urban  residents  in 
participating  in  volunteer  activities  on 
National  Forest  System  lands. 
Communicating  with  people  who  live  in 
close  proximity  to  the  National  Forests 
has  been  of  great  value  to  the  agency. 
Because  of  the  increased  demands  on 
the  natural  resources,  the  FS  is 
collecting  information  to  identify  the 
concerns  that  urban  residents  have 
regarding  the  agency's  ability  to  meet 
these  additional  demands.  The  FS  will 
collect  information  using  telephone 
interviews,  telephone  surveys  and  focus 
groups. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  to  create 
opportunities  for  public  involvement 
with  urban  residents;  provide  written 
information  to  them;  provide  them 
future  opportunities  to  comment  on 
national  policy  and  initiatives;  design 
communications  that  will  meet  urban 
residents  needs;  make  urban  residents 
aware  of  volimteer  opportimities; 
provide  the  opportimity  to  correct  any 
misinformation;  let  people  know  about 
land  management  planning  activities 
and  opportunities  to  be  involved;  share 
information  about  State  and  Private 
Forestry  activities;  and  ensure  FS 
conununications  reach  diverse 
audiences.  The  results  of  this 
information  collection  will  be  used  by 


FS  employees  to  provide  information  to 
urban  people  in  the  cities  of  Boston, 
MA;  Minneapolis/St.  Paul,  MN;  and 
Detroit,  Ml.  Without  the  results  of  the 
study,  the  FS  would  not  know  which 
urban  residents  are  interested  in  public 
involvement  or  whom  to  share 
information  with. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  4,148. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,549. 

Foreign  Agricultural  Service 

Title:  Buyer  Alert. 

OMB  Control  Number:  0551-0024. 

Summary  of  Collection:  Under  7 
U.S.C.  part  1761.  the  Foreign 
Agriculturcd  Service  (FAS)  and  the 
AgExport  Connections  Office  facilitates 
trade  contracts  between  U.S.  exporters 
and  foreign  buyers  seeking  U.S.  food 
and  agricultinal  products.  The  Buyer 
Alert  service  is  designed  to  help  U.S. 
firms  introduce  their  products  to  new 
foreign  markets,  as  well  as  expand  their 
presence  in  existing  markets.  This 
service  provides  the  U.S.  firm  an 
opportunity  to  have  its  products  listed 
in  a  biweekly  newsletter  which  is 
distributed  to  foreign  buyers. 

Need  and  Use  of  the  Information: 
Buyer  Alert  is  a  biweekly  overseas 
newsletter  which  advertises  U.S.  food 
and  agricultural  products  to  foreign 
buyers.  Buyer  Alert  Announcements 
(advertisements)  are  processed  by  the 
USDA/FAS  AgExport  connections  office 
and  transmitted  electronically  to  80  FAS 
overseas  offices,  who  distribute  the 
information  to  more  than  22,000 
interested  buyers  world-wide.  Each 
Annoimcement  featines  a  product 
description,  and  optional  price 
indicator,  and  information  about  the 
exporter.  U.S.  firms  may  submit  up  to 
five  Buyer  Alert  Announcements  for 
distribution  in  each  issue  of  the 
newsletter. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  306. 

Foreign  Agricultural  Service 

Title:  FAS/Cooperator  Foreign  Market 
Development  Program. 

OMB  Control  Number:  0551-0026. 
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Summary  ofQ  Uection:  The  basic 
authority  for  the  "oreign  Market 
Development  Pro  ^am  is  contained  in 
Title  VII  of  the  A  [ricultiu'al  Trade  Act 
of  1978,  7  U.S.C.  5721,  et  seq.  Program 
regulations  appe<  j  at  7  CFR  1550.  Title 
VU  directs  the  Se  [:retary  of  Agricultxxre 
to  "establish  and  in  cooperation  with 
eligible  trade  orgi  inizations,  carry  out  a 
foreign  market  d«  velopment  cooperator 
program  to  maintain  and  develop 
foreign  markets  fi  )r  United  States 
agricultural  comi  lodities  and 
products."  All  data  collected  is  used  by 
the  Foreign  Agric  ultiual  Service  (FAS) 
marketing  specia  ists  and  program 
managers  for  the  allocation  of  funds, 
program  managei  nent,  planning  and 
evaluation.  The  c  ata  collection  has,  in 
almost  every  case ,  been  mandated  by 
either  the  Genera  Accounting  Office  or 
the  Office  of  the  inspector  General  to 
eliminate  perceived  deficiencies  in 
program  managesient  and  to  establish 
additional  program  controls.  FAS  will 
collect  informatian  using  an  application 
submitted  by  prospective  Cooperators. 

Need  ana  Use  of  the  Information:  FAS 
will  collect  information  to  manage, 
plan,  evaluate,  and  account  for 
government  resoiu'ces.  Specifically,  data 
is  used  to  assess  the  extent  to  which: 
applicant  organisations  represent  U.S. 
conunodity  interests;  benefits  derived 
from  market  dev(  lopment  efforts  will 
translate  back  to  he  broadest  possible 
range  of  beneficiiiries;  the  market 
development  effc  rts  will  lead  to 
increases  in  cons  Lunption  and  imports 
of  U.S.  agricultiual  commodities;  the 
applicant  is  able  Eind  willing  to  commit 
personnel  and  fii  lancial  resources  to 
assure  adequate  development, 
supervision  and  execution  of  project 
activities;  and  private  organizations  are 
able  and  willing  ;o  support  the 
promotional  proj  ram  with  aggressive 
marketing  of  the  :onunodity  in 
question.  If  infor  nation  is  not  available 
which  provides  « vidence  that  taxpayer 
funds  are  being  c  isbursed  in  accordance 
with  authorizing  legislation,  ethical 
standards,  and  standard  Government 
rules  and  regulat  ons,  regulatory  offices 
such  as  the  Gene  -al  Accounting  Office 
or  the  Office  of  t  le  Inspector  General 
would  likely  rec(  immend  terminating 
the  program. 

Description  of  Respondents:  Not-for- 
profit  institution  i;  State,  Local  or  Tribal 
Government. 

Number  of  Res  pondents:  30. 

Frequency  of  I  esponses: 
Recordkeeping:  1  Reporting:  Annually. 

Total  Burden  ,  lours:  43,748. 

Agricultural  Ma  -keting  Service 

Title:  Regulati^jns 
Inspection  and 


Governing  the 
drading  of  Manufactured 


or  Processed  Dairy  Products — 
Recordkeeping. 

OMB  Control  Number:  0581-0110. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  of  1946 
directs  the  U.S.  Department  of 
Agriculture  (USDA)  to  develop 
programs  which  will  provide  and  enable 
a  more  orderly  marketing  of  agricultiu-al 
products.  One  of  these  programs  is  the 
USDA  voluntary  inspection  and  grading 
program  for  dairy  products  where  these 
dairy  products  are  graded  according  to 
U.S.  grade  standards  by  a  USDA  grader. 
The  dairy  products  so  graded  may  be 
identified  with  the  USDA  grade  mark. 
Dairy  processors,  buyers,  retailers, 
institutional  users,  and  consumers  have 
requested  that  such  a  program  be 
developed  to  assure  the  uniform  quality 
of  dairy  products  purchased.  In  order 
for  any  service  program  to  perform 
satisfactorily,  there  must  be  written 
guides  and  rules,  which  in  this  case  are 
regulations  for  the  provider  and  user. 
The  Agricultural  Marketing  Service  will 
require  records  be  maintained  on  dairy 
processing  activity  for  visual  review 
diuing  inspections. 

Need  and  Use  of  the  Information:  The 
Agricultural  Marketing  Service  will 
collect  information  to  administer  the 
dairy  inspection  program  and  insure 
that  dairy  products  are  produced  imder 
sanitary  conditions  cuid  buyers  are 
purchasing  a  quality  product.  Without 
laboratory  testing  results  requiring 
recordkeeping,  inspectors  would  not  be 
able  to  evaluate  the  quality  of  dairy 
products.  The  required  records  are 
routinely  reviewed  and  evaluated 
diuing  the  inspection  of  the  dairy  plant 
facilities  for  USDA  approval. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  508. 

Frequency  of  Responses: 
Recordkeeping. 

Total  Burden  Hours:  1,525. 

Rural  Housing  Service 

Title:  Form  RD  410-8,  "Application 
Reference  Letter"  (A  Request  for  Credit 
Reference). 

OMB  Control  Number:  0575-0091. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  is  required  by 
the  Consolidated  Farm  and  Ruial 
Development  Act,  as  amended,  and  the 
Housing  Act  of  1949  as  amended  to 
obtain  information  about  an  applicant's 
credit  history  that  might  not  appear  on 
a  credit  report  in  conjunction  with  its 
loanmaking  operations.  Form  RD  410-8, 
"Applicant  Reference  Letter"  is  used  by 
RHS  to  gather  this  information.  It  can  be 
used  to  document  an  abihty  to  handle 
credit  effectively  for  applicants  who 
have  not  used  soiuces  of  credit  that 


appear  on  a  credit  report.  The  form  asks 
only  for  specific  relevant  information  to 
determine  the  applicant's 
creditworthiness  and  to  provide 
clarification  on  the  promptness  of 
applicant's  payments  on  debts  which 
enables  RHS  to  make  better 
creditworthiness  decisions. 

Need  and  Use  of  the  Information: 
RHS  will  collect  information  to 
supplement  or  verify  other  debts  when 
a  credit  report  is  limited  or  imavailable 
to  determine  the  applicant's  eligibility 
and  cjeditworthiness  for  RHS  loans  and 
grants. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  28,523. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  28,238. 

Forest  Service 

Title:  Customer  and  Use  Survey 
Techniques  for  Operations, 
Management,  Evaluation  and  Research. 

OMB  Control  Number:  0596-0110. 

Summary  of  Collection:  The  National 
Forest  Management  Act  (NFMA)  of  1976 
and  the  Forest  and  Rangeland 
Renewable  Resources  Act  (RPA)  of  1974 
require  a  comprehensive  assessment  of 
present  and  anticipated  uses,  demand 
for,  and  supply  of  renewable  resources 
from  the  nation's  public  and  private 
forests  and  rangelands.  The  Forest 
Service  (FS)  is  required  to  report  to 
Congress  and  others  in  conjunction  with 
these  legislated  requirements  as  well  as 
the  use  of  appropriated  funds.  An 
important  element  in  the  reporting  is 
the  number  of  visits  to  National  Forests 
and  Grasslands,  as  well  as  to  Wilderness 
Areas  that  the  agency  manages.  The 
Customer  and  Use  Survey  Techniques 
for  Operations,  Management,  Evaluation 
and  Research  (CUSTOMER)  project 
combines  several  different  survey 
approaches  to  gather  data  describing 
visitors  to  and  users  of  public  recreation 
lands,  including  their  trip  activities, 
satisfaction  levels,  evaluations, 
demographic  profiles,  trip 
characteristics,  spending,  and  annual     . 
visitation  patterns.  FS  will  use  fact-to- 
face  interviewing  for  collecting 
information  on-site  as  well  as  written 
survey  instruments  to  be  mailed  back  by 
respondents. 

Need  and  Use  of  the  Information:  FS 
plans  to  collect  information  from  a 
variety  of  National  Forests  and  other 
recreation  areas.  Information  gathered 
through  the  various  CUSTOMER 
modules  has  been  and  will  continue  to 
be  used  by  planners,  researchers, 
managers,  policy  analysts,  and 
legislators  in  resources  management 
areas,  regional  offices,  regional  research 
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stations,  agency  headquarters,  and 
legislative  offices. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  57,000. 
,     Frequency  of  Responses:  Reporting: 
Quarterly;  Annually. 

Total  Burden  Hours:  9,917. 

Food  and  Nutrition  Service 

Title:  Child  Nutrition  Labeling 
Program. 

OMB  Control  Number:  0584-0320. 
Summary  of  Collection:  The  Child 
Nutrition  Labeling  Program  is  a 
voluntary  technical  assistance  program 
administered  by  the  Food  and  Nutrition 
Service  (FNS).  The  program  is  designed 
to  aid  schools  and  institutions 
participating  in  the  National  School 
Lunch  Program,  the  School  Breakfast 
Program,  the  Child  and  Adult  Care  Food 
Program,  and  the  Summer  Food  Service 
Program  in  determining  the  contribution 
a  commercial  product  makes  towards 
the  meal  pattern  requirements.  By 
requiring  that  companies  who  sell  food 
to  the  government  for  use  in  nutrition 
program  to  identify  the  contribution  of 
a  product  to  the  established  meal 
pattern  requirements.  The  Child 
Nutrition  Labeling  Program  is 
implemented  in  conjunction  with 
existing  label  approval  programs 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS),  the 
Agricultural  Marketing  Service  (AMS), 
and  the  U.S.  Department  of  Commerce. 
In  addition  to  an  application  for 
approval  of  a  child  nutrition  label, 
companies  must  include  a  separate 
statement  on  how  the  product  satisfies 
meal  pattern  requirements.  All 
information  is  submitted  to  FSIS  on 
form  FSIS  7234-1,  Application  for 
Approval  of  Labels,  Marking  or  Device. 

Need  and  Use  of  the  Information:  FNS 
uses  the  information  collected  by  FSIS 
to  aid  school  food  authorities  and  other 
institutions  participating  in  child 
nutrition  programs  in  determining  the 
contribution  a  commercial  product 
makes  towards  the  established  meal 
pattern  requirements. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  795. 

Frequency  of  Responses:  Reporting: 
Other  (as  needed). 

Total  Burden  Hours:  3,122. 

Food  and  Nutrition  Service 

Title:  SMI  Implementation  Study — 
Year  3  Data  Collection. 

OMB  Control  Number:  0584-0485. 

Summary  of  Collection:  The  Healthy 
Meals  for  Healthy  Americans  Act  of 
1994  (Pub.  L.  103-448),  as  amended, 
provided  the  framework  for 


implementing  the  School  Meals 
Initiative  (SMI)  for  Healthy  Children. 
The  SMI  was  launched  for  the  purposes 
of  modifying  school  meals  in  order  to 
meet  the  Dietary  Guidelines,  which 
were  established  in  1980  as  a  joint  effort 
between  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  Department 
of  Health  and  Human  Services.  In  order 
to  assess  the  progress  of  the  SMI,  the 
Food  and  Nutrition  Service  (FNS) 
developed  plans  for  a  multi-year 
longitudinal  research  project  that 
collects  information  on  SMI 
implementation  at  the  state,  district,  and 
school  levels.  The  study  project  plan 
calls  for  a  three  phase  approach.  FNS 
collected  evaluation  data  in  the  Spring 
of  1996  and  again  in  1997.  FNS  is  now 
seeking  approval  to  proceed  with  the 
third  phase  of  the  project  planned  for 
the  1999-2000  school  year. 

Need  and  Use  of  the  Information:  FNS 
plans  to  collect  information  from  51 
State  Child  Nutrition  Dfrectors,  and  a 
representative  sample  of  School  Food 
Authorities  to:  (1)  Describe  the  status  of 
the  implementation  of  the  SMI  and  (2) 
provide  descriptive  information  on  the 
operations  and  characteristics  of  the 
school-based  Child  Nutrition  Progranjs. 
Two  separate  surveys  have  been 
developed — one  for  each  sample 
group — that  will  be  mailed  to 
respondents  in  hardcopy  format. 
Without  the  information  to  be  collected 
in  this  study,  FNS  would  not  have 
continuous  and  reliable  data  about  the 
status  of  the  SMI,  its  effects  on  school 
food  programs,  problems  encountered, 
and  progress  in  achieving  its  objectives. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  2 ,039. 

Frequency  of  Responses:  Reporting: 
Other  (one-time). 

Total  Burden  Hours:  2,039. 

Food  and  Nutrition  Service 

Title:  The  Impacts  of  Food  Stamp 
Program  Time  Limits  on  Abie-Bodied 
Adults  Without  Dependents. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  Under  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
P.L.  104-193  (PRWORA),  able-bodied 
adults  without  dependents  (ABAWDs) 
are  subject  to  a  time  limit  on  the  receipt 
of  food  stamps  unless  they  work  or 
participate  in  an  approved  work  or 
training  program.  The  time  limit  on  the 
receipt  of  food  stamp  benefits  represents 
a  significant  change  to  the  Food  Stamp 
Program  (FSP)  rules  and  an  operational 
challenge  to  administer,  yet  relatively 
little  is  know  about  how  states  are 
implementing  this  policy  or  how  many 
people  are  affected  by  the  new 


provisions.  The  Food  and  Nutrition 
Service  (FNS)  is  proposing  to  conduct  a 
study  to  (1)  describe  how  the  ABA  WD 
provisions  have  been  implemented,  and 
(2)  to  provide  national  estimates  of  how 
many  people  are  affected  by  the 
ABAWD  provisions.  FNS  has  contracted 
with  an  outside  firm  to  conduct  the 
study  which  will  involve  telephone  and 
written  surveys  with  state  agency 
personnel,  local  office  FSP  personnel, 
and  representatives  from  selected 
advocacy  groups.  For  a  smaller  sample, 
some  site  visits  will  also  be  conducted. 

Need  and  Use  of  the  Information:  FNS 
plans  to  collect  information  in  order  to 
develop  a  national  picttire  of  how  the 
ABAWD  provisions  are  implemented 
from  state  to  state  and  to  determine  how 
many  people  are  affected  by  the 
provisions.  It  will  also  provide 
information  on  the  range  of  policy 
decisions  that  were  available  to  the 
states  and  the  factors  that  affected  the 
choice  of  policies  by  individual  states, 
coimties,  and  local  offices.  The 
information  will  be  shared  by  FNS  with 
the  states  and  the  Congress  to  inform 
ongoing  discussions  on  strategies  for 
responding  to  this  segment  of  the  FSP 
population.  The  findings  generated  from 
the  information  collection  will  be 
presented  in  the  form  of  a  final  reported 
and  a  public-use  file  containing  the  state 
and  local  responses  to  the  survey 
questionnaires . 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  897 

Frequency  of  Responses:  Reporting: 
Other  (one-time). 

Total  Burden  Hours:  2,193. 

Food  and  Nutrition  Service 

Title:  Summer  Food  Service  Program. 

OMB  Control  Number:  0584-0280. 

Summary  of  Collection:  The  National 
School  Lunch  Act,  as  amended, 
authorizes  the  Summer  Food  Service 
Program  for  Children  (SFSP).  The  SFSP 
is  administered  by  the  Food  and 
Nutrition  Service  (FNS).  The  purpose  of 
the  SFSP  is  to  provide  nutrition  meals 
to  children  from  low-income  areas 
during  periods  when  schools  are  not  in 
session.  Information  is  gathered  from 
state  agencies  and  other  organizations 
wishing  to  participate  in  the  program  to 
determine  eligibility.  If  selected, 
additional  reporting  requirements  apply 
to  determine  the  amount  of  meals 
served  and  other  progsam  volume 
information.  FNS  used  a  variety  of 
forms  to  collect  information. 

Need  and  Use  of  the  Information:  FNS 
uses  the  information  collected  to 
determine  an  organizations  eligibility  to 
participate  and  to  monitor  program 
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perfonnance  fo 
reimbursement 

Description  o 
Individuals  or 

Number  Oj 

Frequency  of 
Recordkeeping; 
Quarterly; 

Total  Burden 


compliance  and 
purposes. 
Respondents: 
Y  ouseholds. 
tfRt  spondents:  76,733. 
Responses: 

Reporting:  On  occasion; 
Monthly;  Weekly. 
Hours:  316,005. 


Rural  Housing 


Service 


Title:  7  CFR 
Technical 

OMB  Control 

Summary  of 
regulation 
responsibilities 
and  use  of  i 
administer  the 
Rural  Housing 
collecting  i 
profit  orgciniza^o 
develop  a  Self- 
area  to  increase 
affordable  hous  ing 
collected  at  the 
levels.  The 
RHS  includes 
organizatioucil 
non-profit 

Need  and 
RHS  needs  this 
determine  if  this 
of  successfully 
requirements  o 
The  informati 
requested  or 
reviewed  the 
collection  of 
burden  placed 

Description 
Local  or  Tribal 
profit  instituticjns 
Number  q 
Frequency  o^ 
Recordkeeping ; 
Aimually. 
Total  Burdei 


1944-1,  "Self-Help 
Assis  tance  Grants". 

Number:  0575-0043. 
I  Collection:  This 
pres(  xibes  policies  and 

including  the  collection 
infoiimation,  necessary  to 
Section  523  program. 
Service  (RHS)  will  be 
infor|nation  from  the  nou- 
ns who  want  to 
ielp  program  in  their 
the  availability  of 

The  information  is 
local,  district,  and  state 
infcjrmation  requested  by 
f  nancial  and 
nformation  about  the 


lOl 


Rural  Housing 


Ai:t 


Title:  7  CFR 
Applications 

OMB  Contro 

Summary  Oj 
the  Housing 
authorizes  the 
(RHS)  to  make 
public  nonpro 
and  local 
housing  appli 
504, 514/515 
designated 
organizations 
income 
obtaining 
programs. 

Need  and 
RHS  field 
information 
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orga  lization. 
"  t/sp  of  the  Information: 
information  to 
organization  is  capable 
carrying  out  the 
the  Self-Help  program, 
is  collected  on  an  as 
ndeded  basis.  RHS  has 
p  ogram's  need  for  the 
in  formation  versus  the 
3n  the  public. 
f  Respondents:  State, 
Government;  Not-for- 
ns. 
>f  Respondents:  100. 
Responses: 
Reporting:  Monthly, 


Hours:  3.095. 
Service 


1944-B,  Housing 
P  ickaging  Grants. 

Nuinber:  0575-0157. 
>f\Collection:  Section  509  of 
of  1949,  as  amended, 
^ural  Housing  Service 
grants  to  private  and 
it  organizations  and  State 
govei'nments  to  package 
iqations  for  Section  502, 
533  to  colonials  and 
coiinties.  Eligible 

id  very  low  and  low- 
indivifiuals  and  families  in 
benefits  from  RHS  housing 


U;e  I 


of  the  Information: 
peri)nnel  use  this 

quired  for  approval  of 


nil 


housing  application  packaging  grants,  to 
verify  program  eligibility  requirements 
and  to  secure  grant  assistance.  The 
information  is  also  to  insiu^e  that  the 
program  is  administered  in  a  manner 
consistent  with  legislative  and 
administrative  requirements. 

Description  of  Respondents:  Not-for- 
profit  institutions. 
Number  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  900. 
Nancy  B.  Sternberg, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-410  Filed  1-6-00;  8.45  am) 

BILUNG  CODE  3410-01-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Eastern  Washington  Cascades 
Provincial  Advisory  Committee  and 
Yakima  Provincial  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Conunittee  will  meet  on 
Thursday,  January  20,  2000,  at  the 
Wenatchee  National  Forest  headquarters 
main  conference  room,  215  Melody 
Lane,  Wenatchee,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  3:30  p.m.  Key  topics  for 
this  meeting  will  be:  Information 
sharing  on  new  developments  on  the 
on-going  implementation  of  the 
Northwest  Forest  Plan,  a  re-cap  of  the 
roadless  area  meetings,  and  Advisory 
Committee  goal  setting  for  the  year 
2000.  All  Eastern  Washington  Cascades 
and  Yakima  Province  Advisory 
Committee  meetings  are  open  on  the 
public.  Interested  citizens  are  welcome 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662-4335. 

Dated:  January  3,  2000. 
Robert  J.  Sheehan, 

Deputy  Forest  Supervisor,  Wenatchee 
National  Forest. 

[FR  Doc.  00-331  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Inviting  Preapplications  for  Technical 
Assistance  for  Rural  Transportation 
Systems 

agency:  Rural  Business-Cooperative 

Service,  USDA. 

action:  Notice.  '^ 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS),  an  Agency 
within  the  Riu-al  Development  mission 
area,  announces  the  availability  of  one 
single  $500,000  grant  from  the 
passenger  transportation  portion  of  the 
Rural  Business  Enterprise  Grant  (RBEG) 
Program  for  Fiscal  Year  (FY)  2000  to  be 
competitively  awarded  to  a  qualified 
national  organization. 
DATES:  The  deadline  for  receipt  of  a 
preapplication  in  the  Rural 
Development  State  Office  is  March  1, 
2000.  Preapplications  received  at  a 
Riu-al  Development  State  Office  after 
that  date  will  not  be  considered  for  FY 
2000  funding. 

ADDRESSES:  For  further  information, 
entities  wishing  to  apply  for  assistance 
should  contact  a  Rural  Development 
State  Office  to  receive  further 
information  and  copies  of  the 
preapplication  package.  A  list  of  Rural 
Development  State  Offices  follows: . 

Alabama 
USDA  Rural  Development  State  Office, 
Sterling  Center,  Suite  601,  4121 
Carmichael  Road,  Montgomery,  AL 
36106-3683,  (334)  279-3400 
Alaska 
USDA  Rural  Development  Stale  Office,  800 
West  Evergreen,  Suite  201,  Palmer,  AK 
99645-6539,  (907)  745-2176 
Arizona 
USDA  Rural  Development  State  Office, 
3003  North  Central  Avenue,  Suite  900, 
Phoenix,  AZ  85012-2906,  (602)  280- 
8700 
Arkansas 
USDA  Rural  Development  State  Office,  700 
West  Capitol  Avenue,  Room  3416,  Little 
Rock,  AR  72201-3225,  (501)  301-3200 
California 
USDA  Rural  Development  State  Office,  430 
G  SU-eet,  Agency  4169,  Davis,  CA  95616- 
4169,  (530)  792-5800 
Colorado 

USDA  Rural  Development  State  Office,  655 
Parfet  Street,  Room  E-lOO,  Lakewood, 
CO  80215.  (303)  236-2801 
Delaware-Maryland 
USDA  Rural  Development  State  Office, 
4607  South  DuPont  Highway,  Camden, 
DE  19934-9998,  (302)  697-4300 
Florida/Virgin  Islands 
USDA  Rural  Development  State  Office, 
4440  NW.  25th  Place,  Gainesville,  FL 
32614-7010.  (352)  338-3400 
Georgia 

USDA  Rural  Development  State  Office, 
Stephens  Federal  Building,  355  E. 
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Hancock  Avenue,  Athens,  GA  30601- 
2768,  (706)  546-2162 
Hawaii 
USDA  Rural  Development  State  Office, 
Federal  Building,  Room  311, 154 
Waianuenue  Avenue,  Hilo,  HI  96720, 
(808)  933-8380 
Idaho 
USDA  Rural  Development  State  Office, 
9173  West  Barnes  Drive,  Suite  Al,  Boise, 
ID  83709,  (208)  378-5600 
Illinois 
USDA  Rural  Development  State  Office, 
Illini  Plaza,  Suite  103, 1817  South  Neil 
Street,  Champaign,  IL  61820,  (217)  398- 
5235 
Indiana 
USDA  Rural  Development  State  Office, 
5975  Lakeside  Boulevard,  Indianapolis, 
IN  46278,  (317)  290-3100 
Iowa 
USDA  Rural  Development  State  Office, 
Federal  Building,  Room  873,  210  Walnut 
Street,  Des  Moines,  lA  50309,  (515)  284- 
4663 
Kansas 
USDA  Rural  Development  State  Office, 
1200  SW.  Executive  Drive,  Topeka.  KS 
66604,  (785)  271-2700 
Kentucky 
USDA  Rural  Development  State  Office,  771 
Corporate  Drive,  Suite  200,  Lexington, 
KY  40503,  (606)  224-7300 
Louisiana 
USDA  Rural  Development  State  Office, 
3727  Government  Street,  Alexandria,  LA 
71302,  (318)  473-7920 
Maine 
USDA  Rural  Development  State  Office,  444 
Stillwater  Avenue,  Suite  2,  Bangor,  ME 
04402-0405.  (207)  990-9106 
Massachusetts/Rhode  Island/Connecticut 
USDA  Rural  Development  State  Office,  451 
West  Street,  Amherst,  MA  01002,  (413) 
253^300 
Michigan 
USDA  Rural  Development  State  Office, 
3001  Coolidge  Road,  Suite  200,  East 
Lansing,  MI  48823,  (517)  324-5100 
Minnesota 
USDA  Rural  Development  State  Office,  410 
AgriBank  Building,  375  Jackson  Street, 
St.  Paul,  MN  55101-1853,  (651)  602- 
7800 
Mississippi 
USDA  Rural  Development  State  Office 
Federal  Building,  Suite  831,  100  West 
Capitol  Street,  Jackson,  MS  39269,  (601) 
965-^316 
Missouri 
USDA  Rural  Development  State  Office,  601 
Business  Loop  70  West,  Parkade  Center, 
Suite  235,  Columbia,  MO  65203,  (573) 
876-0976 
Montana 
USDA  Rural  Development  State  Office,  900 
Technology  Blvd.,  Unit  1,  Suite  B, 
Bozeman,  MT  59715,  (406)  585-2580 
Nebraska 
USDA  Rural  Development  State  Office, 
Federal  Building,  Room  152,  100 
Centennial  Mall  N.  Lincoln.  NE  68508, 
(402)  437-5551 
Nevada 


USDA  Rural  Development  State  Office, 
1390  South  Curry  Street,  Carson  City,  NV 
89703-9910,  (775)  887-1222 
New  Jersey 
USDA  Rural  Development  State  Office, 
Tarnsfield  Plaza,  Suite  22,  790  Woodlane 
Road,  Mt.  Holly,  NJ  08060,  (609)  265- 
3600 
New  Mexico 
USDA  Rural  Development  State  Office, 
6200  Jefferson  Street,  NE.,  Room  255, 
Albuquerque,  NM  87109,  (505)  761-4950 
New  York    ' 
USDA  Rural  Development  State  Office,  The 
Galleries  of  Syracuse,  441  South  Salina 
Street,  Suite  357,  Syracuse,  NY  13202- 
2541,(315)477-6400 
North  Carolina 
USDA  Rural  Development  State  Office, 
4405  Bland  Road,  Suite  260,  Raleigh,  NC 
27609,  (919)  873-2000 
North  Dakota 
USDA  Rural  Development  State  Office, 
Federal  Building,  Room  208,  220  East 
Rosser,  Bismarck,  ND  58502-1737,  (701) 
530-2043 
Ohio 
USDA  Rural  Development  State  Office, 
Federal  Building,  Room  507,  200  North 
High  Street,  Columbus,  OH  43215-2477, 
(614)  255-2500 
Oklahoma 
USDA  Rural  Development  State  Office,  100 
USDA,  Suite  108,  Stillwater,  OK  74074- 
2654,  (405)  742-1000 
Oregon 
USDA  Rural  Development  State  Office,  101 
SW  Main  Street,  Suite  1410,  Portland. 
OR  97204-3222,  (503)  414-3300 
Peimsylvania 
USDA  Rural  Development  State  Office, 
One  Credit  Union  Place,  Suite  330, 
Harrisburg,  PA  17110-2996,  (717)  237- 
2299 
Puerto  Rico 
USDA  Rural  Development  State  Office, 
New  San  Juan  Office  Building,  Room 
501, 159  Carlos  E.  Chardon  Street,  Hato 
Rey.  PR  00918-5481,  (787)  766-5095 
South  Carolina 
USDA  Rural  Development  State  Office, 

Strom  Thurmond  Federal  Building,  1835 
-    Assembly  Street,  Room  1007,  Columbia, 
SC  29201,  (803)  765-5163 
South  Dakota 
USDA  Rural  Development  State  Office, 
Federal  Building,  Room  210,  200  4th 
Street,  SW..  Huron,  SD  57350,  (605)  352- 
1100 
Tennessee 
USDA  Rural  Development  State  Office, 
3322  West  End  Avenue,  Suite  300, 
Nashville,  TN  37203-1084,  (615)  783- 
1300 
Texas 
USDA  Rural  Development  State  Office, 
Federal  Building,  Suite  102,  101  South 
Main,  Temple,  TX  76501,  (254)  742- 
9700 
Utah 
USDA  Rural  Development  State  Office. 
Wallace  F.  Bennett  Federal  Building,  125 
South  State  Street,  Room  4311,  Salt  Lake 
City,  UT  84147-0350,  (801)  524-^320 
Vermont/New  Hampshire 


USDA  Rural  Development  State  Office, 

City  Center,  3rd  Floor,  89  Main  Street. 

Montpelier,  VT  05602,  (802)  828-6000 
Virginia 
USDA  Rural  Development  State  Office, 

Culpeper  Building,  Suite  238,  1606  Santa 

Rosa  Road,  Richmond.  VA  23229,  (804) 

287-1550 
Washington 
USDA  Rural  Development  State  Office, 

1835  Black  Lake  Boulevard,  SW.,  Suite 

B,  Olympia,  WA  98512-5715,  (360)  704- 

7740 
West  Virginia 
USDA  Rural  Development  State  Office. 

Federal  Building,  75  High  Street,  Room 

320,  Morgantown,  WV  26505-7500, 

(304)  291-4791 
Wisconsin 
USDA  Rural  Development  State  Office. 

4949  Kirschling  Court,  Stevens  Point,  WI 

54481,(715)345-7600 
Wyoming 
USDA  Rural  Development  State  Office,  100 

East  B,  Federal  Building,  Room  1005. 

Casper,  WY  82602,  (307)  261-6300 

SUPPLEMENTARY  INFORMATION:  The 

passenger  transportation  portion  of  the 
RBEG  program  is  authorized  by  section 
310B(c)(2)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (CONACT)  (7 
U.S.C.  1932  (C)(2)).  The  RBEG  program 
is  administered  on  behalf  of  RES  at  the 
State  level  by  the  Rural  Development 
State  Offices.  The  primary  objective  of 
the  program  is  to  improve  the  economic 
conditions  of  rural  areas.  Assistance 
provided  to  rural  areas  under  this 
program  may  include  on-site  technical 
assistance  to  local  and  regional 
governments,  public  transit  agencies, 
and  related  nonprofit  and  for-profit 
organizations  in  rural  areas;  the 
development  of  training  materials;  and 
the  provision  of  necessary  training 
assistance  to  local  officials  and  agencies 
in  rural  areas. 

Awards  imder  the  RBEG  passenger 
transportation  program  are  made  on  a 
competitive  basis  using  specific 
selection  criteria  contained  in  7  CFR 
part  1942,  subpart  G,  and  in  accordance 
with  section  310B(c)(2)  of  the  CONACT. 
That  subpart  also  contains  the 
information  required  to  be  in  the 
preapplication  package.  Up  to  25 
Administrator's  points  may  be  added  to 
an  application's  priority  score  based  on 
the  e5ctent  to  which  the  application 
targets  assistance  to  Empowerment 
Zones/Enterprise  Communities, 
Champion  Communities,  or  other  rural 
commimities  that  have  experienced 
persistent  poverty,  out-migration  of 
population,  or  sudden  severe  structiu-al 
changes  in  the  local  economy.  A  project 
that  scores  the  greatest  number  of  points 
based  on  the  selection  criteria  and 
Administrator's  points  will  be  selected. 
Preapplications  will  be  tentatively 
scored  by  the  State  Offices  and 
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sc(  inng, 


National  Office  for 
and  selection, 
considered  "national,"  a 
organization  is  required  to 
denqe  that  it  operates  in 
There  is  not  a 
ise  the  grant  funds  in  a 
Under  this  program, 
to  a  qualified  private 
rgaiiization  for  the  provision 
stance  and  training  to 
communities  for  the  purpose  of 
passimger  transportation 
facil  ties.  Public  bodies  are 


submitted  to  th< 
review,  final 

To  be 
qualified 
provide  evi 
multi-state  area  i 
requirement  to 
multi-state  area 
grants  are  made 
non-profit  o 
of  technical  ass 
rural 


improvmg 

services  or 

not  eligible  for  |)assenger  transportation 

RBEG  grants. 

Refer  to  secti*n 
1932)  of  the  COM  ACT 
1942,  subpart  G 
collection  requi  reraents 
program. 

Fiscal  Year  20(^  Preapplications 
Submission 


will 
tie 


1)42, 


S  tate  < 


Each  preappl  cation 
Rural  Developn  lent 
reviewed  to 
preapplication 
eligible  purposes 
1942,  subpart 
oftheCONACir 
criterion  outlin  sd 
subpart  G,  secti  on 
be  addressed  it 
Failure  to  addrf  ss 
will  result  in  a 
criterion  and 
evaluation  of 
of  7  CFR  part 
provided  to  an; ' 
making  a  reque  st 
Development 
notice.  All  projject 
assistance  thro 
transportation 
identified  whe^ 
submitted  to 
State  Office, 
preapplication ; 
individual  pro  ect 
of  funding  requested 
project,  and 
stated  above 
For  multiple-p 
average  of  the 
will  be  the 

All  eligible 
with  tentative 
Rural  Developinent 
recommendatipn 
National  Offici 
2000,  for  final 
award. 

The  Nationa 
preapplications 
selection  critefia 
in  7  CFR  part 
Administrator 
grantee  subjec 


the 


for 


sco:  e 
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310B(c)(2)(7U.S.C. 
and  7  CFR  part 
for  the  information 
of  the  RBEG 


received  in  a 
State  Office  will  be 
detlermine  if  this 

s  consistent  with  the 

outlined  in  7  CFR  part 
.  and  section  310B(c)(2) 
.  Each  selection  priority 
"  in  7  CFR  part  1942. 

1942.305(b)(3),  must 
the  preapplication. 
any  of  the  criteria 
zero-point  score  for  that 
impact  the  overall 
preapplication.  Copies 

subpart  G,  will  be 
interested  applicant 
to  a  Rural 

Office  listed  in  this 
ts  to  receive  technical 
I  igh  these  passenger 
»rant  funds  are  to  be 
the  preapplication  is 
Rural  Development 
N^iltiple  project 

must  identify  each 
indicate  the  amount 
for  each  individual 
address  the  criteria  as 

each  individual  project, 
■oject  preapplication,  the 
:  ndividual  project  scores 
for  that  preapplication. 
I  reapplications,  along 
icoring  sheets  and  the 
State  Director's 
will  be  referred  to  the 
no  later  than  April  14, 
scoring  and  selection  for 


Office  will  score 
based  on  the  grant 
and  weights  contained 
942, subpart  G, and 
s  points,  and  will  select  a 
to  the  grantee's 


satisfactory  submission  of  a  formal 
application  and  related  materials  in  the 
manner  and  time  fi-ame  established  by 
RBS  in  accordance  with  7  CFR  part 
1942,  subpart  G.  It  is  anticipated  that 
the  grantee  will  be  selected  by  June  1 , 
2000.  All  applicants  will  be  notified  by 
RBS  of  the  Agency  decision  on  the 
award. 

The  information  collection 
requirements  within  this  Notice  are 
covered  under  OMB  No.  0570-0022  and 
7  CFR  part  1942,  subpart  G. 

Dated:  December  20,  1999. 
Dayton  |.  Watkins, 

Administrator,  Rural  Business-Cooperative 

Service. 

[FR  Doc.  00-408  Filed  1-6-00;  8:45  am] 

BILLING  COD€  341&-XV-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  7,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
TOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  fi'om 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Administrative  Services,  Offutt  Air 
Force  Base,  Nebraska,  NPA:  Goodwill 
Industries,  Inc.,  Omaha,  Nebraska 

Furnishings  Management  Services, 
Offutt  Air  Force  Base,  Nebraska,  NPA: 
Goodwill  Industries,  Inc.,  Omaha, 
Nebraska 

Groimds  Maintenance,  Offutt  Air  Force 
Base,  Nebraska,  NPA:  BH  Services, 
Lie,  Box  Elder,  South  Dakota 

Pest  Control,  Offutt  Air  Force  Base, 
Nebraska,  NPA:  Goodwill  Industries, 
Inc.,  Omaha,  Nebraska 


Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodity  has  been 
proposed  for  deletion  from  the 
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Procurement  List:  Filter,  Air 
Conditioning,  4130-00-951-1208. 
Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  00-369  Filed  1-6-O0;  8:45  am] 

BILUNG  CODE  63Sa-01-P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

Governors  Vote  To  Close  Meeting 

By  telephone  vote  on  December  27, 
1999,  a  majority  of  the  Governors 
contacted  and  voting,  the  Governors 
voted  to  close  to  public  observation  a 
meeting  held  in  Washington,  D.C.,  via 
teleconference.  The  Governors 
determined  that  prior  public  notice  was 
not  possible. 

ITEM  considered: 

Succession  Planning  for  the  Office  of 
the  Governors. 

GENERAL  COUNSEL  CERTIFICATION: 

The  General  Counsel  of  the  United 
States  Postal  Service  has  certified  that 
the  meeting  was  properly  closed  under 
the  Government  in  the  Sunshine  Act. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268-4800. 

Thomas  J.  Koerber, 

Secretary. 

[FR  Doc.  00-481  Filed  1-5-00;  12:51  pro] 

BILUNG  CODE  7710-1 2-M 


DEPARTMEI^  OF  COIMIMERCE 
international  Trade  Administration 

[A-583-834] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold-Rolled  Flat-Rolled 
Cartx>n-Quality  Steel  Products  From 
Taiwan 

AGENCY:  Iniport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abdelali  Elouaradia  or  Keir  Whitson  at 
(202)  482-0498  and  (202)  482-1777, 
respectively;  Import  Administration, 
Room  1870,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  thte  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  1999). 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  (cold-rolled  steel 
products)  from  Taiwan  are  being  sold, 
or  are  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
June  21,  1999. '  See  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Argentina, 
Brazil,  the  People's  Republic  of  China, 
Indonesia,  Japan,  the  Russian 
Federation,  Slovakia,  South  Africa, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela,  64  FR  34194  (June  25,  1999) 
[Initiation  Notice).  Since  the  initiation 
of  the  investigation,  the  following 
events  have  occurred. 

On  June  22, 1999,  the  Department 
issued  Section  A  antidumping 
questionnaires  to  all  known  exporters  of 
subject  merchandise  in  Taiwan, 
including  all  of  those  named  in  the 
original  petition.  ^ 

On  July  9, 1999,  the  Department 
selected  China  Steel  Corporation  (CSC) 
as  a  mandatory  respondent  in  this 
investigation  and  issued  Sections  B,  C, 
and  D  of  the  antidiunping  questionnaire 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  CorBoration,  Gulf  States  Steel,  the 
Independent  Steelworkers  Union,  Ispat  Inland 
Steel,  LTV  Steel  Company  Inc..  National  Steel 
Corporation  (not  a  petitioner  in  the  Japan  case). 
Steel  Dynamics,  U.S.  Steel  Group  (a  unit  of  USX 
Corporation),  Weirton  Steel  Corporation,  and 
United  Steelworkers  of  America. 

'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that-it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or.  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation. 


to  CSC.  See  Respondent  Selection 
Memo,  July  9, 1999.  In  addition,  on  July 
19,  19j39,  we  received  a  request  from 
Taiwan  Tokkin  Co.,  Ltd.  (Taiwan 
Tokkin)  that  it  be  included  as  a 
voluntary  respondent  in  this 
investigation.  Subsequently,  on  August 
6,  1999,  we  accepted  Taiwan  Tokkin  as 
a  voluntary  respondent.  However,  we 
did  not  issue  the  questionnaire  to 
Taiwan  Tokkin  because  on  July  22, 
1999,  the  company  informed  us  that  it 
had  already,obtained  copies  of  each 
section. 

Responses  to  various  sections  of  the 
Department's  questionnaire  were 
received  from  Taiwan  Tokkin  and  CSC 
between  July  and  September  1999.  We 
issued  supplemental  questionnaires 
where  appropriate. 

On  July  16,  1999,  the  United  States 
International  Trade  Commission  (the 
FTC)  preliminarily  determined  that  there 
is  a  reasonable  indication  that  imports 
of  the  products  imder  investigation  are 
materially  injuring  the  United  States 
industry.  See  Certain  Cold-Rolled  Steel 
Products  From  Argentina,  Brazil,  China, 
Indonesia,  Japan,  Russia,  Slovakia, 
South  Africa,  Taiwan,  Thailand, 
Turkey,  and  Venezuela:  Determinations, 
64  FR  41458  (July  30,  1999). 

In  their  comments  on  Taiwan 
Tokkin's  questionnaire  responses, 
petitioners  raised  the  issue  of  whether 
the  country  of  origin  of  Taiwan  Tokkin's 
exports  to  the  United  States  was 
actuedly  Japan.  Subsequently,  Taiwan 
Tokkin  submitted  comments  on  this 
issue  on  September  27,  1999.  Additional 
comments  were  submitted  by 
petitioners  and  Taiwan  Tokkin  on 
October  15,  1999,  and,  October  21,  1999, 
respectively.  See  Taiwan  Tokkin — 
Country  of  Origin,  below. 

On  November  5,  1999,  the  Department 
postponed  the  preliminary 
determination  in  this  case  for  30  days  in 
accordance  with  section  733(c)  of  the 
Act  and  19  CFR  351.205(b)(2).  See 
Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Indonesia, 
the  People's  Republic  of  China.  Taiwan 
and  Turkey,  64  FR  61825  (November  15, 
1999). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
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postponement  is  made  by  exporters  who 
account  for  a  sig  lificant  proportion  of 
exports  of  the  su  jject  merchandise  or  if, 
in  the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  1!  CFR  351.210(e)(2), 
require  that  reqt  ests  by  respondents  for 
postponement  o  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  pro  nsional  measures  from 
a  four-month  pei  iod  to  not  more  than 
six  months. 

On  October  25 ,  1999,  CSC  requested 
that,  in  the  even  of  an  affirmative 
preliminary  detc  rmination  in  this 
investigation,  thj  Department  postpone 
its  final  determi:  lation  until  not  later 
than  135  days  al  ter  the  date  of  the 
publication  of  ai  i  affirmative 
preliminary  detgrmination  in  the 


Federal  Registei 

request  to  exten 
measures  to  not 


CSC  also  included  a 
1  the  provisional 
more  than  six  months. 
Accordingly,  sir  ce  we  have  made  an 
affirmative  preli  minary  determination, 
we  have  postpoi  led  the  final 
determination  unitil  not  later  than  135 
days  after  the  dc  te  of  the  publication  of 
the  preliminary  jdetermination. 

Period  of  Investigation 

The  period  of|the 
is  April  1.  1998 
1999 

This  period  c 
respondent's  foi  ir 
quarters  prior  tc 
of  the  petition  ( 


investigation  (FOI) 
through  March  31, 

I  irresponds  to  each 
most  recent  fiscal 
the  month  of  the  filing 
.e.,  June  1999). 


Scope  of  Invest  gation 

For  purposes 
products  covere  d 
(cold-reduced) 
steel  products, 
coated  with  mefel 
annealed,  pai 
with  plastics  or 
substemces,  hot  i 
or  wider  (whetl^er 
superimposed  1 
coiled,  such  as 


int  (d 


Element  ... 
Weight  % 


•  Certain  flapps: 
istics: 
Thickness: 
Width:  <  1 


Element  .. 
Weight  % 


Df  this  investigation,  the 
are  certain  cold-rolled 
at-roUed  carbon-quality 
either  clad,  plated,  nor 
but  whether  or  not 
varnished,  or  coated 
other  non-metallic 
in  coils,  0.5  inch  wide 
or  not  in  successively 
lyers  and/or  otherwise 
pirally  oscillated  coils). 


and  also  in  straight  lengths,  which,  if 
less  than  4.75  mm  in  thickness  having 
a  width  that  is  0.5  inch  or  greater  and 
that  measures  at  least  10  times  the 
thickness;  or,  if  of  a  thickness  of  4.75 
mm  or  more,  having  a  width  exceeding 
150  mm  and  measuring  at  least  twice 
the  thickness.  The  products  described 
above  may  be  rectangular,  square, 
circular  or  other  shape  and  include 
products  of  either  rectangulEU-  or  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 

Chemical  Composition 


0.30  percent  of  timgsten,  or 
0.10  percent  of  molybdenimi,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
.0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  vmtten 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  fi-om  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 
Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

a)  fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inches),  or 

b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(.001  inches); 

•  Certain  shadow  mask  steel,  which  is 

aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


C 
<0.002% 


ir  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 


£1.0  mm 
.4  mm 


J2 


Chemical  Composition 


c 

0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


S 
<  0.006 
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Mechanical  Properties 


Tensile  Strength 
Hardness  


>162Kgf/mm2 

S  475  Vickers  hardness  number 


Physical  Properties 


Flatness 


<0.2%  of  nominal  strip  width 


Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  uniform  tempered  martensite. 

Non-metallic  Inclusion 


Sulfide  Inclusion 
Oxide  Inclusion  . 


Compressive  Stress:  10  to  40  Kgf/mm^ 


Surface  Roughness 


Thickness  (mm) 


t<0.209  

0.209<t<0.310 
0.310<t<0.440 
0.440<t<0.560 
0.560<t  


•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <0.100  mm  +1-7% 
Width:  100  to  600  mm 

Chemical  Composition 


Element  . 
Weight  % 


C 

<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


Al 
<0.07 


Mechanical  Properties 


Hardness  

Total  Elongation 
Tensile  Strength 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 


Physical  Properties 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1.0  m)  , 


<0.3  micron 

<3.0  mm 

<0.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


•  Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inches  +/-.0015  inches 
Width:  33  to  45.5  inches 


Chemical  Composition 


Area 
percentage 


<  0.04% 

<  0.05% 


Roughness 
(|im) 


R2<0.5 
Rz<0.6 
Rz<0.7 
Rz<0.8 
Rz<1 .0 


Fe 
Balance 


Element  

Min.  Weight  % 

Max.  Weight  % 

C 
0.004 

Mn 
0.4 

P 
0.09 

S 
0.009 

Si 
0.65 

Al 
0.4 

Mechanical  Properties 

Hardness  

B  60-75  (AIM  65) 
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Finish  

Gamma  Crown  (in 

Flatness  

Coating  

Camber  (in  any  K 
Coil  Size  I.D.  . 


Core  Loss  (1.5T/6) 
Permeability  (1.51760 


•  Certain  apert|ure 
Thickness: 
Width:  381 


Element  .. 
Weight  % 


•  Certain  tin  i^ill  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  mee.ts  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


Non-metall 
and  inclusion 
Surface 
The  surfacii 


Extra  Bright 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


Non-metal 
and  inclusion 
Surface 
The  surfade 
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Physical  Properties 


5  inches) 
feet)  


Smooth  (30-60  microinches) 

0.0005  inches,  start  measuring  'A  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


Hz)  NAAS  ... 
Hz)  NAAS 


3.8  Watts/Pound  max. 
1700  gauss/oersted  typical 
1500  minimum 


mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
1.025  to  0.245  mm 
1000  mm 

Chemical  Composition 


c 
<o.oi 


N 

0.004  to 

0.007 


Al 
<0.007 


c 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


Si 
0.03 


Al 

0.03 
0.08 
(Aim- 
ing 
0.05) 


As 
0.02 


Cu 
0.08 


N 
0.003 
0.008 
(Aim- 
ing 
0.005) 


Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Treatment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 


Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


5(0.1) 


Min. 


0(0) 


Max. 


7(0.2) 


•  Certain  hill  l^ard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


c 

Mn 

P 

S 

Si 

Al 

As 

Cu 

B 

N 

0.02 

0.20 

0.03 

0.003 

0.06 

0.40 

0.02 

0.023 
(Aim- 
ing 
0.018 
Max.) 

0.03 

0.08 
(Aim- 
ing 
0.05) 

0.02 

0.08 

0.008 
(Aim- 
ing 
0.005) 

ic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
^oups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Treatment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 
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Surface  Finish 


Stone  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


16(0.4) 


Min. 


8(0.2) 


Max. 


24(0.6) 


•  Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  and  size  of  0  38 

nun  X  940  mm  x  coil,  and  with  a  bright  finish; 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  following  characteristics: 

Thickness  (nominal):  <0.019  inches 
Width:  35  to  60  inches 

t 

Chemical  Composition 


Element  

Max.  Weight  % 
Min.  Weight  %  . 


c 

0 

B 

0.004 

0.01 

00.012 

•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <1.31  nun 
Width:  <80  mm 


Chemical  Composition 


Element  .. 
Weight  % 


C 

1.2  to  1.3 


0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
<0.03 


8 
<0.007 


Cr 
0.3  to  0.5 


Ni 
<0.25 


Other  properties: 
Carbide:  fully  spheroidized  having 

>80%  of  carbides,  which  are  <0.003 

mm  and  uniformly  dispersed 
Surface  finish:  bright  finish  fi-ee  fi'om 

pits,  scratches,  rust,  cracks,  or 

seams 
Smooth  edges 
Edge  camber  (in  each  300  mm  of 

length):  <7  mm  arc  height 
Cross  bow  (per  inch  of  width):  0.015 

mm  max. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000.  7209.16.0030. 
7209.16.0060,  7209.16.0090. 
7209.17.0030.7209.17.0060, 
7209.17.0090.  7209.18.1530. 
7209.18.1560,  7209.18.2550. 
7209.18.6000.  7209.25.0000, 
7209.26.0000,  7209.27.0000. 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000. 
7211.23.1500.  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030. 
7211.29.2090.  7211.29.4500, 
7211.29.6030,  7211.29.6080. 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000. 
7225.19.0000,  7225.50.6000, 
7225.50.7000,  7225.50.8010. 
7225.50.8085.  7225.99.0090. 
7226.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050.  and  7226.99.0000. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  (U.S.  Customs) 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
received  responses  fi'om  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarifying  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini 
(Scope  Memorandum),  November  1, 
1999,  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments.  There  are  several  scope 
exclusion  requests  for  products  which 
are  ciurently  covered  by  the  scope  of 
this  investigation  that  are  still  under 
consideration  by  the  Department.  These 
items  are  considered  to  be  within  the 
scope  for  this  preliminary 
determination;  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  See  Scope 
Memorandum. 

Facts  Available 

In  its  response  to  Section  B  of  the 
Department's  antidumping 
questionnaire,  CSC  reported  a  code 
designated  "X"  for  certain  home  market 
sales  observations  in  response  to 
requested  categories  for  yield  strength, 
standard  thicknesses,  and  standard 


widths.  The  Department  issued  a 
supplemental  questionnaire  requesting, 
in  part,  that  CSC  re-code  these 
observations  in  conformity  with  the 
categories  provided  in  the  original 
questionnaire.  CSC  repUed  that  it  did 
not  have  the  necessary  information  in 
its  records  to  comply  with  the 
Department's  questionnaire  categories 
and  that  it  had  used  the  "X"  code  to 
designate  those  areas  where  it  did  not 
have  the  necessary  information.  In  order 
to  avoid  introducing  any  distortions 
fi'om  product  misclassification  in  the 
fair  value  comparison  of  CSC's  home 
market  sales  to  its  U.S.  sales,  we  have 
determined  that  we  cannot  use  the 
product  characteristics  with  a  code 
designated  as  "X"  for  certain  home 
market  sales  and,  therefore,  the  use  of 
facts  otherwise  available  is  necessary  in 
this  situation,  pursuant  to  section  776(a) 
of  the  Act. 

Section  776(a)  of  the  Act  provides  that 
"if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
imder  this  title;  or  (D)  provides  such 
information  but  the  information  caimot 
be  verified  as  provided  in  section  782(i). 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
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information  available  at  the  time  of 
selectibn,  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  be 
reasonably  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  this 
proceeding  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  in  this 
investigation  to  examine  a  large  number 
of  producers/exporters  of  subject 
merchandise.  Instead,  we  found  that, 
given  our  resources,  we  would  be  able 
to  investigate  the  producer/exporter 
with  the  greatest  export  volume,  as 
identified  above.  Because  CSC 
accounted  for  more  than  50  percent  of 
all  known  exports  of  the  subject 
merchandise  from  Taiwan  dxuing  the 
POI,  we  selected  CSC  as  the  sole 
respondent.  Additionally,  on  August  6, 
1999,  we  granted  a  request  from  Taiwan 
Tokkin  that  it  be  included  as  a 
voluntary  respondent  in  this 
investigation. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Taiwan  during  the 
POI  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  14  criteria 
to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product: 
hardening  and  tempering,  paint,  carbon 
level,  quality,  yield  strength,  minimum 
thickness,  thickness  tolerance,  width, 
edge  finish,  form,  temper  rolling, 
leveling,  annealing,  and  surface  finish. 
These  characteristics  have  been 
weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  as  listed  above. 


exa  nination ' 


sue  1 


merchi  mdise 


va  lid ' 


Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  products  from  Taiwan  were 
made  in  the  United  States  at  less  than 
fair  value,  we  compared  the  export  price 
(EP)  to  the  normal  value  (NV),  as 
described  in  the  Export  Price  and 
Normal  Value  sections  of  this  notice.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 


Export  Price 

In  accordance  with  section  772  of  the 
Act,  we  calculated  an  EP  for  each  sale. 
Section  772(a)  of  the  Act  defines  EP  as 
the  price  at  which  the  subject 
merchandise  is  first  sold  before  the  date 
of  importation  by  the  exporter  or 
producer  outside  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States. 
Consistent  with  this  definition,  we  have 
found  that  CSC  and  Taiwan  Tokkin 
made  only  EP  sales  during  the  POI. 

For  CSC  and  Taiwan  Tokkin,  we 
calculated  EP  based  on  packed  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States.  We  based 
EP  on  ex-factory  and  FOB  prices  to 
xmaffiliated  customers  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
movement  expenses  including  foreign 
brokerage,  loading  and  inland  freight 
from  the  factory  to  the  foreign  port. 
Finally,  for  Taiwan  Tokkin,  we 
increased  the  starting  price  by  the 
amount  of  duty  drawback. 

Taiwan  Tokkin  based  its  duty 
drawback  calculation  on  a  ratio  of 
kilograms  of  raw  material  required  to 
produce  one  kilogram  of  finished  cold- 
rolled  strip.  We  note  that  the  ratio 
permitted  under  the  drawback  scheme 
appears  to  be  at  odds  with  Taiwan 
Tokkin's  own  production  information. 
Accordingly,  we  will  examine  this  issue 
closely  at  verification  to  determine 
whether  we  should  continue  to  include 
the  reported  amount  for  duty  drawback 
in  ovu-  calculation  of  EP  for  the  final 
determination. 

Taiwan  Tokkin — Cou'ntiy  of  Origin 

Taiwan  Tokkin's  reported  U.S.  sales 
were  for  merchandise  that  was  first 
imported  into  Taiwan  from  Japan  as 
cold-rolled  coil,  processed  by  Taiwan 
Tokkin,  and  then  exported  to  the  United 
States  as  cold-rolled  strip.  As  previously 
mentioned,  petitioners  raised  the  issue 
of  whether  the  country  of  origin  of 
Taiwan  Tokkin's  exports  to  the  United 
States  is  actually  Japan.  In  their 
comments  on  this  issue,  petitioners 
argued  that  Taiwan  Tokkin's  production 
process  does  not  substantially  transform 
the  merchandise  and,  therefore,  it 
jetains  Japanese  country  of  origin.  In 
support  of  this  contention,  they  put 
forth  the  following  argxmients:  (1) 
Taiwan  Tokkin's  imported  and  exported 
material  are  both  cold-rolled  products 
and  stay  within  the  same  class  or  kind 
of  merchandise;  (2)  under  U.S.  Customs 
regulations  19  CFR  120.20  dealing  with 
the  coimtry  of  origin,  a  change  in 
HTSUS  heading  from  7209  to  7211,  as 
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occurs  in  this  case,  does  not  change  the 
country  of  origin;  and  (3)  Taiwan 
Tokkin's  production  process  does  not 
make  any  dramatic  changes  to  the 
product,  and  the  substantial 
transformation  of  the  merchandise 
occurs  in  Japan  where  it  was  processed 
from  slabs  into  hot  bands  and  then  cold- 
rolled  into  coils. 

Taiwan  Tokkin  contends  that  the 
imported  merchandise  is  substantially 
transformed  in  Taiwan  and,  therefore, 
acquires  Taiwanese  coimtry  of  origin. 
Taiwan  Tokkin  argues  that  (1)  Taiwan 
Tokkin's  production  process  of  slitting 
and  repeated  cold-rolling  and  annealing 
significantly  changes  the  physical 
characteristics  of  the  imported  material 
and  imparts  a  spring  like-quality  to  the 
product,  with  higher  tensile  strength 
and  flexibility;  (2)  while  the  raw 
material  has  no  other  use  than  for 
conversion  into  cold-rolled  strip,  the 
finished  product  is  used  in  the 
production  of  end-products  such  as  tape 
measures,  springs  and  parts  of 
electronic  machinery;  and  (3)  the  value 
added  to  the  merchandise  through  its 
production  process  is  significant. 

We  have  preliminarily  accepted 
Taiwan  Tokkin's  claim  that  its 
merchandise  sold  to  the  United  States  is 
of  Taiwanese  origin.  However,  we 
intend  to  continue  our  analysis  of  this 
issue  based  on  our  findings  at 
verification  and  comments  submitted  by 
the  interested  parties.  We  invite 
interested  parties  in  this  proceeding  to 
submit  comments  or  information 
concerning  this  issue,  including 
arguments  for  the  appropriate  treatment 
of  Taiwan  Tokkin's  sales  if  the 
Department  determines  that  the  coimtry 
of  origin  of  the  merchandise  in  question 
is  Japan. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  for^gn  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

CSC  and  Taiwan  Tokkin  had  viable 
home  markets  of  cold-rolled  steel 
products,  and  they  reported  home 
market  sales  data  for  purposes  of  the 
calculation  of  NV. 


In  deriving  NV,  we  made  adjustments 
as  detailed  in  Calculation  of  Normal 
Value  Based  on  Home-Market  Prices 
and  Calculation  of  Normal  Value  Based 
on  Constructed  Value,  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  cold-rolled  steel  products 
made  in  Taiwan  were  made  at  prices 
below  the  COP.  See  Initiation  Notice,  64 
FR  34194  (June  25,  1999).  As  a  result, 
the  Department  conducted  an 
investigation  to  determine  whether  CSC 
and  Taiwan  Tokkin  made  home  market 
sales  during  the  POI  at  prices  below 
their  respective  COPs,  within  the 
meaning  of  section  773(b)  of  the  Act.  We 
conducted  the  COP  analysis  described 
below. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  CSC's 
and  Taiwan  Tokkin's  respective  costs  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  general 
and  administrative  expenses  (G&A), 
selling  expenses,  commissions,  packing 
expenses  and  interest  expenses.  We 
relied  on  the  COP  data  submitted  by 
CSC  and  Taiwan  Tokkin  in  their 
respective  supplemental  cost 
questiormaire  responses,  except  as 
noted  below,  where  the  submitted  costs 
were  not  appropriately  quantified  or 
valued. 

CSC 

We  adjusted  CSC's  reported  scarp 
recovery  values  to  account  for  the 
overstatement  of  scrap  credits  resulting 
from  the  inclusion  of  downgraded 
products.  Secondly,  we  adjusted  CSC's 
G&A  and  financial  expense  rations.  For 
the  G&A  expense  ratio,  we  included 
certain  revenues  and  expenses  that  had 
been  excluded  from  the  reported 
amount.  In  addition,  we  adjusted  the 
cost  of  goods  sold  figure  to  be  on  the 
same  basis  as  the  reported  cost  of 
manufacturing.  For  the  financial 
expense  ratio,  we  adjusted  the  cost  of 
goods  sold  figiu^  to  be  on  the  same  basis 
as  the  reported  cost  of  manufactiuing. 

Taiwan  Tokkin.  Taiwan  Tokkin 
adjusted  its  reported  conversion  costs 
by  excluding  costs  associated  with 
packing,  freight,  royalties,  and  including 
costs  associated  with  direct  labor. 
Tokkin  calculated  this  adjustment  as  a 
percentage  of  conversion  costs,  but 
applied  the  adjustment  to  the  total  cost 
of  manufactiuing.  We  revised  Taiwan 
Tokkin's  cost  adjustment  percentage  to 


one  based  on  total  cost  of 
manufacturing,  so  that  the  adjustment 
percentage  matches  the  basis'to  which 
it  is  applied. 

Taiwan  Tokkin  did  not  submit  revised 
conversion  costs  for  one  control  number 
(CONNUM)  for  merchandise  produced 
prior  to  the  POI  but  sold  during  the  POI. 
Therefore,  we  assigned  to  that 
CONNUM  the  reported  direct  material 
costs  and  the  conversion  costs  of  a 
CONNUM  with  the  most  similar 
product  characteristics. 

We  adjusted  Taiwan  Tokkin's  G&A 
and  financial  expense  ratios  by 
excluding  certain  costs  from  the  cost  of 
goods  sold  used  in  the  denominator  to 
ensure  that  the  denominator  is  on  the 
same  basis  as  the  cost  of  manufacturing 
to  which  the  ratios  are  being  applied. 
We  adjusted  Taiwan  Tokkin's  financial 
expense  ratio  to  include  certain 
financial  expenses  that  had  been 
omitted  from  the  submitted  calculation. 

2.  Test  of  Home-Market  Sales  Prices 

We  compared  the  weighted-average 
COP  for  Taiwan  Tokkin  and  CSC, 
adjusted  where  appropriate  (see  above), 
to  home  market  sales  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  [i.e.,  a  period  of 
one  year)  in  substantial  quantities  '  and 
whether  such  prices  were  sufficient  to 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discounts  and 
rebates. 

3.  Results  of  the  COP  Test 

Piu-suant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sedes  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  POI  average  costs. 


'  In  accordance  with  section  773(b)(2)(C)(i)  of  the 
Act.  we  determined  that  sales  made  below  the  COP 
were  made  in  substantial  quantities  if  the  volume 
of  such  sales  represented  20  percent  or  more  of  the 
volume  of  sales  under  consideration  for  the 
determination  of  NV. 
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f  Normal  Value  Based 
Prices 


We  performed  price-to-price 
comparisons  w  lere  there  were  sales  of 
compeirable  me  chandise  in  the  home 
market  that  did  not  fail  the  cost  test. 

For  CSC  and  Taiwan  Tokkin,  we 
calculated  NV  \  ased  on  delivered  or 
FOB  prices  and  made  deductions  from 
the  starting  pric  e.  where  appropriate,  for 
inland  freight,  i  n  addition,  we  made 
circumstance-o  -sale  (COS)  adjustments 
for  direct  exper  ses,  where  appropriate, 
in  accordance  \nth  section 
773(a)(6)(C){iii)  of  the  Act.  These 
included  impui  ed  credit  expenses  and 
warranty  exper  ses.  For  CSC.  we  also 
adjusted  for  dis  counts  and  rebates.  In 
accordance  wit  i  sections  773(a)(6)(A) 
and  (B)  of  the  /  ct,  for  both  CSC  and 
Taiwan  Tokkin ,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

In  addition,  I  le  Department  notes  that 
CSC,  during  thi  s  fourth  quarter  of  the 
POI,  instituted  a  "special  incentive 
program"  for  ci  irtain  customers  in  the 
home  market. '  "hese  sales  were  included 
for  purposes  of  calculating  NV  for  the 
preliminary  de  ermination.  At 
verification,  th  !  Department  will 
conduct  a  deta  led  examination  of  this 
program  in  order  to  determine  whether 
or  not  the  Department  should  continue 
to  include  thes  3  sales  in  its  calculation 
of  NV  for  the  fi  nal  determination. 


D.  Calculation 
on  Constructei 


of  Normal  Value  Based 
Value 
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Section  773(e)(1)  ofthe  Act  provides 
that  CV  shall  be  based  on  the  sum  of 
each  respondent's  cost  of  materials, 
fabrication,  interest  expense,  selling, 
general  and  administrative  (SG&A) 
expenses  and  profit.  We  made 
adjustments  to  each  respondent's 
reported  cost  as  indicated  above  in  the 
COP  section.  In  accordance  with  section 
773(e)(2)(A)  ofthe  Act,  we  based  SG&A 
expenses  and  profit  on  the  amoimts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

In  addition,  for  each  respondent  we 
used  U.S.  packing  costs  as  described  in 
the  Export  Price  section  of  this  notice, 
above. 

We  made  adjustments  to  CV  for 
differences  in  COS  in  accordance  with 
section  773(a)(8)  ofthe  Act  and  19  CFR 
351.410.  These  involved  the  deduction 
of  direct  selling  expenses  incurred  on 
home  market  sales  from,  and  the 
addition  of  U.S.  direct  selling  expenses 
to,  CV. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  ofthe  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  normal-value  LOT  is 
that  of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  The  U.S.  LOT  for  EP  sales  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  cire  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
level-of-trade  adjustment  under  section 
773(a)(7)(A)  ofthe  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  each  respondent  about 
the  marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 


activities  performed  by  the  respondents 
for  each  channel  of  distribution.  In 
identifying  LOTs  for  EP  and  home 
market  sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments. 

With  respect  to  each  respondent's  EP 
sales,  in  this  investigation  we  found  a 
single  LOT  in  the  United  States,  and  a 
single,  identical  LOT  in  the  home 
market.  It  was  thus  unnecessary  to  make 
any  level-of-trade  adjustment  for 
comparison  of  EP  and  home  market 
prices.  See  Memorandum  to  the  File: 
Preliminary  Determination  Calculation 
Memorandum  for  Taiwan  Tokkin  Co., 
Ltd.,  November  8, 1999,  and 
Memorandum  to  the  File:  Preliminary 
Determination  Calculation 
Merhorandum  for  China  Steel 
Corporation,  November  8, 1999. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act  based  on  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales,  as  certified  by  the  Federal  Reserve 
Bank. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  U.S.  Customs 
to  suspend  liquidation  of  all  entries  of 
cold-rolled  steel  products  from  Taiwan, 
that  are  entered,  or  withdrawn  fi^om 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  are  also 
instructing  U.S.  Customs  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  imtil  further  notice. 

The  weighted-average  dumping 
margins  are  provided  below. 


Manufacturer/exporter 

Margin 
(percent) 

CSC         

14.80 

Taiwan  Tokltin  

4.72 

All  Others  ". 

14.80" 

*  In  accordance  with  section  735(c)(5)  of  the 
Act  and  section  351.204(d)(3)  of  the  Depart- 
ment's regulations,  we  excluded  the  weighted- 
average  dumping  margin  for  Taiwan  Tokkin,  a 
voluntary  respondent  in  this  investigation,  from 
the  calculation  of  the  all-others  rate. 
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ITC  Notificatioii 

In  accordance  with  section  733(f)  of 
the  Act,  wf  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  these  preliminary  determination 
or  45  days  after  the  date  of  oui  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
In  the  event  that  the  Department 
receives  requests  for  hearings  from 
parties  to  several  cold-rolled  cases,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  135  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

This  determination  is  issued  pursuant 
to  sections  733(d)  and  777(i)(l)  of  the 
Act. 


Dated:  December  28,  1999. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

A  dm  in  istration . 

(FR  Doc.  00-297  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-807] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold-Rolled  Flat-Rolled 
Cart>on-Quality  Steel  Products  From 
Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arland  DiGirolamo  or  Gabriel  Adler  at 
(202) 482-1278  or  (202) 482-1442, 
respectively;  Import  Administration, 
itoom  1870,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citatirfns  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  1999). 

Preliminary  Determinations 

We  preliminarily  determine  that  cold- 
rolled  flat-rolled  carbon-quality  steel 
products  (cold-rolled  steel  products) 
ft'om  Indonesia  are  being  sold,  or  are 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  733  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
June  21,  1999."  See  Initiation  of 


Antidumping  Duty  Investigations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Argentina. 
Brazil,  the  People's  Republic  of  China, 
Indonesia,  Japan,  the  Russian 
Federation,  Slovakia,  South  Africa, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela,  64  FR  34194  (Jime  25,  1999) 
[Initiation  Notice).  Since  the  initiation 
of  the  investigation,  the  following 
events  have  occurred. 

The  Department  issued  an 
antidumping  questionnaire  to  PT 
Krakatau,  the  only  known  producer  of 
cold  rolled  steel  products  in  Indonesia, 
on  June  22,  1999  (Section  A)  and  July 
9. 1999  (Sections  B  through  D).2  We 
issued  supplemental  questionnaires 
where  appropriate.  PT  Krakatau 
submitted  timely  responses  to  the 
Department's  questionnaires. 

On  July  16, 1999,  the  United  States 
International  Trade  Conunission  (the 
ITC)  preliminarily  determined  that  there 
is  a  reasonable  indication  that  imports 
of  the  products  imder  investigation  are 
materially  injuring  the  United  States 
industry.  See  Certain  Cold-Rolled  Steel 
Products  From  Argentina,  Brazil,  China, 
Indonesia,  Japan,  Russia,  Slovakia, 
South  Africa,  Taiwan,  Thailand, 
Turkey,  and  Venezuela:  Determinations, 
64  FR  41458  (July  30.  1999). 

On  November  5,  1999,  the  Department 
postponed  the  preliminary 
determination  in  this  case  for  30  days  in 
accordance  with  section  733(c)  of  the 
Act  and  19  CFR  351.205(b)(2).  See 
Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Indonesia, 
the  People's  Republic  of  China,  Taiwan 
and  Turkey,  64  FR  61825  (November  15, 
1999). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accoimt  for  a  significant  proportion  of 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  Gulf  States  Steel,  the 
Independent  Steelworkers  Union,  Ispat  Inland 
Steel,  LTV  Steel  Company  Inc.,  National  Steel 
Corporation  (not  a  petitioner  in  the  Japan  case). 
Steel  Dynamics.  U.S.  Steel  Group  (a  unit  of  USX 
Corporation),  Weirton  Steel  Corporation,  and 
United  Steelworkers  of  America. 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home    . 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation. 
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provisional  measures  from 
to  not  more  than 
event  that  the 
mes  the  final 
Accordingly,  since  we 
a  ffirmative  preliminary 
we  have  postponed  the 
ion  until  not  later  than 
date  of  the 
preliminary 


]9( 
req  lests  1 

(fi 

(  b 

prdvisic 

p<  riod 


(ifl 
in  i 


pi  iriod 

t  le  I 

poitpot 


tie  I 


lie 


coi  r 


fcur 


Scope  oflnves 

For  purposes 
products  coverpd 
(cold-reduced) 
steel  products, 
coated  with 
annealed,  painted 
with  plastics 
substances, 
or  wider,  (whether 
successively 
or  otherwise  c(  died 
oscillated  coil: ) 
lengths,  which , 


m(  tal 


o- 


boh 


Element  ... 
Weight  % 


•  Certain 

istics 
Thickness 
Width:  <. 


Element  .. 
Weight  % 


Federal  Register /Vol.  65,  No.  5 /Friday.  January  7.  2000 /Notices 


t3 


the  investigation  (POI) 
through  March  31,  1999. 
esponds  to  the 

most  recent  fiscal 
the  month  of  the  filing 
I.e..  June  1999). 

I  igation 

of  this  investigation,  the 
cire  certain  cold-rolled 
flat-rolled  carbon-quality 
neither  clad,  plated,  nor 
,  but  whether  or  not 
varnished,  or  coated 
other  non-metallic 
in  coils,  0.5  inch  wide 


or  not  in 
SI  iperimposed  layers  and/ 
,  such  as  spirally 
,  and  also  in  straight 
if  less  than  4.75  mm  in 


thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.. 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadixmi, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 

Chemical  Composition: 


0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

colmnbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconivun. 

All  products  that  meet  the  wn-itten 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon   • 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and  (a) 
fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inches),  or  (b)  semi-processed, 
with  core  loss  of  less  than  0.085 
watts/pound  per  mil  (.001  inches); 

•  Certain  shadow  mask  steel,  which  is 

aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


C 
<  0.002% 


fiap  )er  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 


152 


<1.0  mm 
4  mm 


Chemical  Composition: 


c 

0.90-1.05 


Si 

0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


S 
S  0.006 


Federal  Register / Vol.  65,  No.  5 /Friday,  January  7,  2000 /Notices 


1105 


Mechanical  Properties 


Tensile  Strength 
Hardness  


>162  Kgf/mm2 

>  475  VIckers  hardness  number 


Physical  Properties 


Flatness 


<  0.2%  of  nominal  strip  width 


Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  uniform  tempered  martensite. 

Non-Metallic  Inclusion 


Sulfide  Inclusion 
Oxide  Inclusion  . 


Compressive  Stress:  10  to  40  Kgf/nmi^. 


Surface  Roughness 


Thickness  (mm) 


t<0.209 

0.209  <t<0.310 
0.310  <t<0.440 
0.440  <  t  <0.560 
0.560  <t  


•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <0.100  mm +/- 7% 
Width:  100  to  600  mm 


Area  percent- 
age 


<0.04% 
<0.05% 


Roughness 
(jim) 


Rz<0.5 
Rz  <0.6 
Rz  <0.7 
Rz  <0.8 
Rz<1.0 


Element  .. 
Weight  % 


Chemical  Composition 


c 

<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


AI 
<0.07 


Fe 
Balance 


Hardness  

Total  Elongation 
Tensile  Strength 


Mechanical  Properties 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1.0  m) 


Physical  Properties 


<0.3  micron 

<3.0  mm 

<0.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


Certain  silicon  steel,  which  meets  the-following  characteristics: 
Thickness:  0.024  inches  H-/-.0015  inches 
Width:  33  to  45.5  inches 


Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.004 


Mn 
0.4 


P 
0.09 


S 
0.009 


Si 
0.65 


AI 
0.4 


Mechanical  Properties 


Hardness 


B  60-75  (AIM  65) 
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Finish  

Gamma  Crown  (ir 

Flatness  

Coating  

Camber  (in  any  1 
Coil  Size  ID 


Core  Loss  (1. 
NAAS 

Permeability  (1. 
NAAS 


•  Certain  aper|ure 
Thickness: 
Width:  381 


D.025  to  0.245  mm 
1000  mm 


Element  .. 
Weight  % 


•  Certain  tin 


nill  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


Non-metal 
and  inclusion 
Surface 
The  surfade 


Extra  Bright 


•  Certain  full 


Element 

Min.  Weight  % 
Max.  Weight  % 


Non-meta  lie 
and  inclusion 
Surface 
The 


smia  :e 
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Physical  Properties 


5  inches) 
feet)  


Smooth  (30-60  microinches). 

0.0005  inches,  start  measuring  V*  inch  from  slit  edge. 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable). 

Vi6  inch. 

20  inches. 


K 


Magnetic  Properties 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical. 
1500  minimum. 


mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 


Chemical  Composition 


c 
<o.oi 


N 

0.004  to 

0.007 


Al 
<  0.007 


c 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


Si 
0.03 


Al 

0.03 
0.08 
(Aim- 
ing 
0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming  0.005) 


ic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inches) 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Treatment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 


Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


5(0.1) 


Min. 


0(0) 


Max. 


7  (0.2) 


lard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


c 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

0.O3 

0.08  (Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming 

0.005) 


Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Treatment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 
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Surface  Finish 


Roughness,  RA  Mlcroinches  (Micrometers) 

Aim 

Min. 

Max. 

Stone  Finish 

.16  (0.4) 

8(0.2) 

24  (0.6) 

•  Certain  "blued  steel"  coil  (also  known  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  and  size  of  0.38 

mm  X  940  mm  x  coil,  and  with  a  bright  finish; 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  following  characteristics: 

Thickness  (nominal):  <  0.019  inches 
Width:  35  to"60  inches 


Chemical  Composition 

Element 

c 

0.004 

0 
0.010 

B 

Max.  Weight  %  

Min.  Weight  % 

0  012 

•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <  1.31  mm 
Width:  <  80  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 
1.2  to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
<0.03 


S 
<  0.007 


Cr 

0.3  to  0.5 


Ni 
<0.25 


Other  properties: 

Carbide:  fully  spheroidized  having  > 
80%  of  carbides,  which  are  <  0.003 
mm  and  uniformly  dispersed 

Surface  finish:  bright  finish  ft'ee  from 
pits,  scratches,  rust,  cracks,  or 
seams 

Smooth  edges 

Edge  camber  (in  each  300  mm  of 
length):  <  7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015 
mm  max. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.00^0,  7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000.  7209.25.0000, 
7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500. 
7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000,  ' 
7225.19.0000.  7225.50.6000, 
7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225.99.0090, 
7226.19.1000,  7226.19.9000,- 
7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  (U.S.  Customs) 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
received  responses  from  a  number  of 
pcirties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarifj'ing  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini 
(Scope  Memorandum),  November  1 , 
1999.  for  a  list  of  all  persons  submitting 
comments  and  a  discussion  of  all  scope 
comments.  There  are  several  scope 
exclusion  requests  for  products  which 
are  currently  covered  by  the  scope  of 
this  investigation  that  are  still  under 
consideration  by  the  Department.  These 
items  are  considered  to  be  within  the 
scope  for  this  preliminary 
determination;  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  See  Scope 
Memorandum. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  knowm 
exporter  and  producer  of  the  subject 
merchandise.  We  determined  that  PT 
Krakatau  was  the  only  known  exporter 
of  subject  merchandise  and  therefore 


chose  it  as  the  only  respondent  from 
Indonesia.  This  company  accounted  for 
100  percent  of  all  knowTi  exports  of  the 
subject  merchandise  during  the  POI. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Indonesia  during  the 
POI  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  14  criteria 
to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product: 
hardening  and  tempering,  paint,  carbon 
level,  queJity,  yield  strength,  minimum 
thickness,  thickness  tolerance,  width, 
edge  finish,  form,  temper  rolling, 
leveling,  aimealing,  and  surface  finish. 
These  characteristics  have  been 
weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  products  from  Indonesia 
were  made  in  the  United  States  at  less 
than  fair  value,  we  compared  the  export 
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t  le 


In 


normal  value  (NV) 
e  Export  Price  and 
Va/uelsections  of  this  notice 
section 
i)  of  the  Act,  we 
wei  ghted-average  EPs  for 

weighted-average  normal 
on0sia  experienced  high 

the  POI,  as  measured  by 
Price  Index,  published  in 
issue  of  International 
sties.  Accordingly,  to 
distortiqns  caused  by  the  effects 
on  prices,  consistent 
practice  in  cases  involving 
we  calculated  EPs  and 
-average  basis,  rather 
basis. '  See  Notice  of 
Determination  of  Sales  at 
Value  and  Postponement 
Deteiifunation:  Certain  Pasta 

1  FR1351,  1354  (January 


price  (EP)  to 

described  in  t 

Normal 

accordance 

777A(d)(lKA) 

calculated 

comparison  to 

values.  Ind 

inflation 

the  Wholesale 

the  June  1999 

Financial  Stat 

avoid 

of  high  infl 

with  our 

high  inflation 

NVs  on  a  mo 

than  a  POI  a 

Preliminary 

Less  Than  Fai 

of  Final 

from  Turkey. 

19,1996). 


with 


durirg 


n  hly- 
ve  rage 


Export  Price 


In  accordance 
Act,  we  calcu 
Section  772(a 
the  price  at  w 
merchandise 
of  importatior 
producer 
unaffiliated 
States  or  to  an 
exportation  to 
Consistent  wi 
found  that  PT 
sales  during  t  le  '. 

We  based  Ep 
prices  to 
United  States 
section  772(c 
deductions 
where 


appropriate 


expenses i 
and  inland 
the  foreign  pott 


'Investigations 
with  highly  inflat 
methodologies  foi 
CV  and  COP.  The 
that  an  inflation 
warrants  appi 
that  takes  into 
on  prices  and  i 
Determination  o\ 
Stainless  Steel  J 
Korea.  6-1  FR  137. 
the  Wholesale  Pri : 
International  Mo 
that  Indonesia 
approximatelv  40 
POI.  PT  Krakataii 
should  not  em 
the  high  i 
isolated  to  the 
will  consider  thi 
determination, 


nplf  y 
inflation  that 
ifir  t 
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as        Normal  Value 


with  section  772  of  the 
jted  an  EP  for  each  sale, 
of  the  Act  defines  EP  as 
ich  the  subject 
i  first  sold  before  the  date 
by  the  exporter  or 
outside  the  United  States  to  an 
pi  irchaser  in  the  United 
unaffiliated  purchaser  for 
the  United  States, 
h  this  definition,  we  have 
Krakatau  made  only  EP 

POI. 


on  ex-factory  and  FOB 
unaffiliated  customers  in  the 
In  accordance  with 
2)  of  the  Act,  we  made 
the  starting  price, 
for  movement 
ncliiding  foreign  brokerage 
from  the  factory  to 


frtim 


hi  ight 


nvolving  exports  from  countries 
onarv'  economies  require  special 
comparing  prices  and  calculating 
Department  generally  considers 
te  in  excess  of  25  percent 

of  a  calculation  methodology 
the  effect  of  high  inflation 
.  See  Notice  of  Preliminary 

at  Less  Than  Fair  Value: 
■et  and  Strip  in  Coils  from  South 
139  (January  4.  19991.  Based  on 
e  Index  (WPI)  obtained  from  the 
I  etary  Fund  (IMF),  we  determined 
ienced  inflation  of 
percent  over  the  course  of  the 
has  argued  that  the  Department 
a  high  inflation  analysis  because 
occurred  during  the  POI  was 
six  months  of  the  period.  We 
issue  further  for  the  final 
invite  parties  to  comment. 


ical  on 
ac(  nunt 


if  ■iaies  I 


ex  leri 


ar  d 


A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

PT  Krakatau  has  a  viable  home  market 
of  cold-rolled  steel  products,  and  it 
reported  home  market  sales  data  for 
purposes  of  the  calculation  of  NV. 

In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
and  Calculation  of  Normal  Value  Based 
on  Constructed  Value,  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  made  by 
petitioner  in  this  case  in  a  submission 
dated  September  29,  1999,  and  in 
accordance  with  section  773(b)(2)(A)(i) 
of  the  Act,  we  found  reasonable  grounds 
to  believe  or  suspect  that  sales  of  cold- 
rolled  steel  products  made  in  Indonesia 
were  made  at  prices  below  the  COP.  As 
a  result,  the  Department  has  conducted 
an  investigation  to  determine  whether 
PT  Krakatau  made  sales  in  its  home 
market  at  prices  below  their  respective 
COPs  during  the  POI  within  the 
meaning  of  section  773(b)  of  the  Act.  We 
conducted  the  COP  analysis  described 
below. 

1.  Calculation  of  COP.  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calculated  a  weighted-average  COP 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  the  home 
market  general  and  administrative 
(G&A)  expenses,  selling  expenses, 
commissions,  packing  expenses,  and 
interest  expenses.  As  noted  above,  we 
determined  that  the  Indonesian 
economy  experienced  significant 
inflation  during  the  POI.  Therefore,  in 
order  to  avoid  the  distorting  effect  of 
inflation  on  our  comparison  of  costs  and 
prices,  we  computed  indexed  monthly 
costs  based  on  the  weighted  average  of 
all  monthly  costs  as  indexed  over  the 
POI.  See,  e.g..  Certain  Steel  Concrete 
Reinforcing  Bar  from  Turkey.  64  FR 
49510,  49153  (September  10,  1999). 

We  relied  on  the  COP  data  submitted 
by  PT  Krakatau  in  its  cost  questionnaire 
response,  except,  as  noted  below,  in 


specific  instances  where  the  submitted 
costs  were  not  appropriately  quantified 
or  valued;  (a)  we  adjusted  the  reported 
depreciation  expense  to  account  for  the 
effects  of  inflation,  (b)  we  computed  the 
respondent's  G&A  and  financial  expense 
ratios  on  a  constant  currency  basis  using 
monthly  IMF  WPI  indices,  and  (c)  we 
recalculated  the  reported  G&A  and 
financial  expense  ratios  to  reflect  certain 
expenses  and  offsets  that  had  not  been 
completely  accounted  for  by  the 
respondent. 

2.  Test  of  Home  Market  Sales  Prices. 
We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year)  in  substantial 
quantities  ■*  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discounts  and 
rebates. 

3.  Results  of  the  COP  Test.  Pursuant 
to  section  773(b)(2)(C)  of  the  Act,  where 
less  than  20  percent  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  POI  were  at  prices 
less  than  the  COP,  we  determined  such 
sales  to  have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  in  accordance  with  section 
773(b)(2)(B)  of  the  Act.  In  such  cases, 
because  we  compared  prices  to 
(indexed)  POI  average  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 

We  found  that,  for  certain  models  of 
cold-rolled  steel  products,  more  than  20 
percent  of  the  home  market  sales  by  PT 
Krakatau  were  made  within  an  extended 
period  of  time  at  prices  less  than  the 
COP.  Further,  the  prices  did  not  provide 
for  the  recovery  of  costs  within  a 


■•  In  accordance  with  section  773(b)(2)(C)(i)  of  the 
Act,  we  determined  that  sales  made  below  the  COP 
were  made  in  substantial  quantities  if  the  volume 
of  such  sales  represented  20  percent  or  more  of  the 
volume  of  sales  under  consideration  for  the 
determination  of  NV. 
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reasonable  period  of  time.  We  therefore 
disregarded  these  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act.  For  those 
U.S.  sales  of  cold-rolled  steel  products 
for  which  there  were  no  comparable 
home  market  sales  in  the  ordinary 
course  of  trade,  we  compared  EPs  to  CV 
in  accordance  with  section  773(a)(4)  of 
the  Act.  See  Calculation  of  Normal 
Value  Based  on  Constructed  Value, 
below. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  performed  price-to-price 
comparisons  where  there  were  sales  of 
comparable  merchandise  in  the  home 
market  that  did  not  fail  the  cost  test. 

We  calculated  NV  based  on  delivered 
or  FOB  prices  and  made  deductions 
from  the  starting  price,  where 
appropriate,  for  foreign  brokerage  and 
handling  fees,  foreign  inland  freight 
from  the  plant  to  the  customer,  and 
insurance.  In  addition,  we  made 
circumstance-of-sale  (COS)  adjustments 
for  direct  expenses,  where  appropriate, 
in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  These 
expenses  included  imputed  credit 
expenses  and  bank  charges.  In 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

D.  Calculation  of  Normal  Value  Based 
on  Constructed  Value 

Section  773(a)(4)  of  the  Act  provides 
that,  where  NV  cannot  be  based  on 
comparison-market  sales,  NV  may  be 
based  on  CV.  Accordingly,  for  those 
models  of  cold-rolled  steel  products  for 
which  we  could  not  determine  the  NV 
based  on  comparison-market  sales, 
either  because  there  were  no  sales  of  a 
comparable  product  or  edl  sales  of  the 
comparison  products  failed  the  COP 
test,  we  based  NV  on  constructed  value. 

Section  773(e)(1)  of  the  Act  provides 
that  constructed  value  shall  be  based  on 
the  sum  of  the  cost  of  materials  and 
fabrication  for  the  imported 
merchandise  plus  amounts  for  selling, 
general,  and  administrative  expenses 
(SG&A),  profit,  and  U.S.  packing  costs. 
We  calculated  the  cost  of  materials  and 
fabrication  based  on  the  methodology 
described  in  the  Calculation  of  COP 
section  of  this  notice,  above.  We  based 
SG&A  and  profit  on  the  actual  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  comparison  market, 


in  accordance  with  section  773(e)(2)(A) 
of  the  Act. 

In  addition,  we  used  U.S.  packing 
costs  as  described  in  the  Export  Pric 
section  of  this  notice,  above. 

We  made  adjustments  to  CV  for 
differences  in  COS  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
351.410.  These  involved  the  deduction 
of  direct  selling  expenses  incurred  on 
home  market  sales  from,  and  the 
addition  of  U.S.  direct  selling  expenses 
to,  constructed  value. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  wo  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  The  U.S.  LOT  for 
EP  Sales  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  PT  Krakatau  about  the 
marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondent 
for  each  channel  of  distribution.  In 
identifying  LOTs  for  EP  and  home 
market  sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments. 

In  the  home  market,  PT  Krakatau  sells 
to  end-users  and  local  trading 
companies.  The  respondent  provides 
extensive  selling  functions  to  all  home 
market  customers,  irrespective  of  the 
channel  of  distribution.  These  include 
technical  assistance  and  customer 
support.  Therefore,  we  find  that  all  sales 
in  the  home  market  were  made  at  a 
single  LOT.  In  the  U.S.  market,  PT 


Krakatau  sells  to  trading  companies 
only.  In  contrast  to  home  market  sales, 
the  respondent  provides  no  technical 
assistance,  customer  support,  or  any 
other  selling  function  for  U.S.  sales. 
Therefore,  we  find  that  all  sales  in  the 
U.S.  market  were  made  at  a  single  LOT, 
which  is  different  from  the  home  market 
LOT.  Since  the  record  contains  no 
information  that  would  allow  us  to 
determine  the  extent,  if  any,  to  which 
this  difference  in  LOTs  affects  price 
comparability,  we  have  not  made  an 
LOT  adjustment  for  this  preliminary 
determination. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales. 
The  Department's  preferred  source  for 
exchange  rates  is  the  Federal  Reserve 
Bank.  However,  since  the  Federal 
Reserve  Bank  does  not  publish  exchange 
rates  for  the  Indonesian  rupiah,  we  have 
relied  on  exchange  rates  obtained  from 
the  Dow  Jones  Service,  as  published  in 
the  Wall  Street  Journal. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verily  all 
information  relied  upon  in  making  our 
final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  products 
from  Indonesia,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP  or  CEP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margin  is  provided  below: 


Manufacturer/exporter 

Margin 
(percent) 

PT  Krakatau  

49.28 

All  Others 

49.28 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  this  determination  are 
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Public  Commen  t 

Case  briefs  fo  this  investigation  must 
be  submitted  nc  later  than  one  week 
after  the  issuan(  e  of  the  verification 
reports.  Rebutta  briefs  must  be  filed 
within  five  day!  after  the  deadline  for 
submission  of  c  ise  briefs.  A  list  of 


a  table  of  contents,  and 


an  executive  su  nmary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Ex  jcutive  summaries 
should  be  limit(  d  to  five  pages  total, 
including  footn  )tes. 

Section  774  a  '  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  irguments  raised  in  case 
or  rebuttal  brief ;,  provided  that  such  a 
hearing  is  requt  sted  by  any  interested 
party.  If  a  reque  st  for  a  hearing  is  made 
in  an  investigat  on,  the  hearing  will 
tentatively  be  h  !ld  two  days  after  the 
deadline  for  sul  mission  of  the  rebuttal 
briefs,  at  the  U.l !.  Department  of 

Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
In  the  event  tha ;  the  Department 
receives  reques  s  for  hearings  from 

il  cold-rolled  cases,  the 
Department  ma  f  schedule  a  single 
hearing  to  enco  npass  all  those  cases. 
Parties  should  c  onfirm  by  telephone  the 
time,  date,  and  Dlace  of  the  hearing  48 
hours  before  thi  scheduled  time. 


Interested  pah 
a  hearing,  or  to 
requested,  mus 
request  within 
publication  of 
should  specify 
participants  an( 
issues  to  be  discussed 


Ml 


presentations 
raised  in  the  brjefs 


wi 


If  this  investi 
normally,  we 
determination 
after  the  date  o 
notice  in  the 


This 
pursuant  to 


of  the  Act. 

Dated:  De(:emfa(!r  28, 1999 
Holly  A.  Kuga, 

Acting  Assistant 
Administration. 
|FR  Doc.  00-298 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-859-8011 

■ 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Ttian  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold-Rolled  Flat-Rolled 
Cart}on-Quality  Steel  Products  From 
Slovakia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Abdelali  Elouaradia,  at 
(202) 482-1784  or  (202) 482-0498, 
respectively;  Import  Administration, 
Room  1870,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  1999). 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  (cold-rolled  steel 
products)  ft-om  Slovakia  are  being  sold, 
or  are  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shoMoi  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
Jime  21,  1999.'  See  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Argentina, 
Brazil,  the  People's  Republic  of  China, 
Indonesia,  Japan,  the  Russian 
Federation,  Slovakia,  South  Africa, 
Taiwan,  Thailand,  Turkey,  and 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation.  Gulf  States  Steel,  the 
Independent  Steelworkers  Union.  Ispat  Inland 
Steel.  LTV  Steel  Company  Inc..  National  Steel 
Corporation  (not  a  petitioner  in  the  )apan  case). 
Steel  Dynamics.  U.S.  Steel  Group  (a  unit  of  USX 
Corporation).  Weirton  Steel  Corporation,  and 
United  Steelworkers  of  America. 


Venezuela,  64  PR  34194  (June  25,  1999) 
[Initiation  Notice).  Since  the  initiation 
of  the  investigation,  the  following 
events  have  occurred: 

On  June  22  and  July  29,  1999,  the 
Department  issued  section  A  non- 
market  economy  (NME)  and  market 
economy  ~  antidumping  questiormaires, 
respectively,  to  VSZ,  a.s.  (VSZ),  the  only 
known  exporter  of  subject  merchandise 
in  Slovakia.  As  of  the  date  of  initiation 
of  this  investigation,  Slovakia  was  still 
considered  an  NME  country.  On  June 
25, 1999,  the  Department  received  a 
letter  fi'om  VSZ,  requesting,  on  behalf  of 
the  Government  of  Slovakia,  that  the 
Department  revoke  the  NME  status  of 
Slovakia  under  section  771(18)(A)  of  the 
Act.  On  July  2,  1999,  the  Department 
initiated  a  formal  inquiry  into  Slovakia's 
NME  status.  While  the  Department 
conducted  this  inquiry,  VSZ  voluntarily 
submitted  responses  to  both  the 
Department's  market  economy 
questionnaire  and  the  Department's 
NME  questioimaire. 

On  July  16,  1999,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  was 
a  reasonable  indication  that  imports  of 
the  products  under  investigation  were 
materially  injuring  the  United  States 
industry.  See  Certain  Cold-Rolled  Steel 
Products  From  Argentina,  Brazil,  China, 
Indonesia,  Japan,  Russia,  Slovakia, 
South  Africa,  Taiwan,  Thailand, 
Turkey,  and  Venezuela:  Determinations, 
64  PR  41458  (July  30,  1999). 

On  October  13, 1999,  the  Department 
revoked  Slovakia's  NME  status.  See 
Memorandum  to  Robert  S.  LaRussa 
(October  13,  1999).  Thereafter,  this 
investigation  continued  imder  the 
Department's  market  economy 
procedures.  See  Revocation  of 
Slovakia 's  Non  Market  Economy  Status, 
below. 

On  October  19,  1999,  the  Department 
postponed  the  preliminary 
determination  in  this  case  for  30  days  in 
accordance  with  section  733(c)  of  the 
Act  and  19  CFR  351.205(b)(2).  See 
Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Slovakia,  64 
FR  57842  (October  27,  1999).  On 
December  6,  1999,  the  Department 
further  extended  the  deadline  for  the 
preliminary  determination  to  December 
28,  1999.  See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Certain  Cold-Rolled 
Flat-Rolled  Carbon-Quality  Steel 


-  Both  versions  of  the  questionnaire  were  issued 
because  VSZ  had  requested  that  the  NME  status  of 
Slovakia  be  revoked. 
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Products  from  Slovakia,  64  PR  69491 
(December  13,  1999). 

On  November  9,  1999,  the  petitioners 
requested  that  the  Department  initiate  a 
below-cost  sales  investigation.  After 
examining  the  petitioner's  request,  on 
November  10,  1999,  the  Department 
initiated  a  below-cost  sales 
investigation.  See  Memorandum  from 
Gary  Taverman  to  Holly  Kuga 
(November  10,  1999). 

We  issued  supplemental 
questionnaires  where  appropriate. 
Responses  to  those  questionnaires  were 
timely  filed,  and  we  have  incorporated 
the  information  provided  in  those 
responses  into  this  preliminary 
determination. 

Postponement  of  Final  Determination 

.    Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  prelimiuciry 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
.  postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  October  28,  1999,  VSZ  requested 
that,  in  the  event  of  an  affirmative 
preliminary'  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  luitil  not  later 
than  135  days  after  the  date  of  the 
publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  VSZ  also  included  a 
request  to  extend  the  provisional 
measures  to  not  more  than  six  months. 
Accordingly,  since  we  have  made  an 
affirmative  preliminary  determination, 
we  have  postponed  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination. 

Period  of  Investigation 

The  period  of  the  investigation  (POI) 
is  April  1,  1998,  through  March  31, 
1999. 


This  period  corresponds  to  the 
respondent's  four  most  recent  fiscal 
quarters  prior  to  the  month  of  the  filing 
of  the  petition  (i.e.,  June  1999). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS),  are  products  in  which:  (1) 
fron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

Chemical  Composition 


1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

(a)  fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inches),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(.001  inches); 

•  Certain  shadow  mask  steel,  which  is 

aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  armealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following       ^ 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


Element  .. 
Weight  % 


C 
<0.002% 
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•  Certain  flapf 
istics: 
Thickness 
Width:  <1 


<1.0  mm 
.4  mm 


52 


Element  .. 
Weight  % 


Tensile  Strength 
Hardness  


Flatness 


Microstnic 
age)  and  are 


ure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
lu  dissolved  in  the  uniform  tempered  martensite. 


Sulfide  Inclusion 
Oxide  Inclusion 


Compressi  'e  Stress:  10  to  40  Kgf/mmT22. 


t<0.209  

0.209<t<0.310 
0.310<t<0.440 
0.440<t<0.560 
0.560<t  


•  Certain  ultra 
Thickness: 
Width:  10( 


Element  .. 
Weight  % 


Hardness  

Total  Elongation 
Tensile  Strength 


Surface  Finish 
Camber  (in  2.0 
Flatness  (in  2.0 

Edge  Burr  

Coil  Set  (in  1 .0 


•  Certain  silidon 
Thickness 
Width:  33 
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er  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 


Chemical  Composition 


c 

0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


S 
<0.006 


Mechanical  Properties 


>162  Kgf/mm2 

>475  Vickers  hardness  number 


Physical  Properties 


<0.2%  of  nominal  strip  width 


Non-metallic  Inclusion 


Area 
percentage 


<0.04% 
<0.05% 


Surface  Roughness 


Thickness  (mm) 


Roughness 
(nm) 


Rz<0.5 
Rz<0.6 
Rz<0.7 
Rz<0.8 
Rz<1.0 


thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
<0.100  mm  ±7% 
to  600  mm 

Chemical  Composition 


c 

<0.07 


Mn 
0.2-0.5 


p 

<0.05 


S 
<0.05 


A! 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 


Physical  Properties 


n) 
n) 


n) 


<0.3  micron 

<3.0  mm 

<0.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


steel,  which  meets  the  following  characteristics: 
0.024  inches  ±.0015  inches 
to  45.5  inches 


C 
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Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


C 

0.004 


Mn 
0.4 


0.09 


S 
0.009 


Si 
0.65 


A! 
0.4 


Mechanical  Properties 


Hardness 


B  60-75  (AIM  65) 


Physical  Properties 


Finish  

Gamma  Crown  (in  5  inches) 

Flatness  

Coating  

Camber  (in  any  10  feet)  

Coil  Size  I.D 


Smooth  (30-60  microinches) 

0.0005  inches,  start  measuring  V*  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Permeability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical  1500  minimum 


•  Certain  aperture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0.025  to  0.245  mm 
Width:  381-1000  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 

<0.01 


N 

0.004  to 

0.007 


Al 
<0.007 


•  Certain  tin  mill  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


Si 
0.03 


Ai 

0.03 
0.08 
(Aim- 
ing 
0.05) 


As 

0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming  0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches]  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 

Aim 

Min. 

Max. 

Extra  Bright                        ......                

5(0.1) 

0(0) 

7  (0  2) 

•  Certain  full  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


Si 


0.03 


Al 

0.03 
0.08 
(Aim- 
ing 
0.05) 


As 
0.02 


Cu 
0.08 


B 


N 

0.003 

0.008 

(Aiming 

0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
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Surface  Tn  atment  as  follows: 

The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish  • 


Stone  Finish 


•  Certain  "bliied  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  and  size  of  0.38 
^40  mm  X  coil,  and  with  a  bright  finish; 
rolled  steel  sheet,  which  meets  the  following  characteristics: 
nominal):  <0.019  inches 
60  inches 


mm  X 
•  Certain  cold 
Thickness 
Width:  35 


o 


Element  

Max.  Weight  % 
Min.  Weight  %  , 


•  Certain  banc 
Thickness: 
Width:  ^8( 


Element  .. 
Weight  % 


caib 
uiit 


<s 


I  merchaj  idise 


Other  propertii  fs 
Carbide:  full  ^ 
80%  of 
mm  and 
Surface  finish 
pits 
seams 
Smooth  edgi 
Edge  cambei 
length):  < 
Cross  bow  ({ 
nmimax. 
The 
investigation  i 
the  HTSUS  at 
7209.15.0000, 
7209.16.0060, 
7209.17.0030, 
7209.17.0090, 
7209.18.1560, 
7209.18.6000, 
7209.26.0000, 
7209.28.0000, 
7210.70.3000, 
7211.23.1500, 
7211.23.3000, 
7211.23.6030, 
7211.23.6085, 
7211.29.2090. 
7211.29.6030, 
7211.90.0000, 
7212.40.5000. 
7225.19.0000, 
7225.50.7000. 
7225.50.8085, 
7226.19.1000, 


Federal  Register /Vol.  65,  No.  5 /Friday,  January  7,  2000 /Notices 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


16  (0.4) 


Min. 


8  (0.2) 


Max 


24  (0.6) 


Chemical  Composition 


c 

0.004 


0 

0.010 


B 

0.012 


saw  steel,  which  meets  the  following  characteristics: 

51.31  vom 

nun 

Chemical  Composition 


c 

1.2  to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 

<0.03 


S 
<0.007 


Cr 
0.3  to  0.5 


Ni 
<0.25 


spheroidized  having  > 
ides,  which  are  <  0.003 
iformly  dispersed 
:  bright  finish  free  from 
scratdhes,  rust,  cracks,  or 


(in  each  300  mm  of 
mm  arc  height 
er  inch  of  width):  0.015 


subject  to  this 
typically  classified  in 
subheadings: 
7209.16.0030, 
7209.16.0090, 
7209.17.0060, 
7209.18.1530, 
7209.18.2550, 
7209.25.0000, 
7209.27.0000, 
7209.90.0000, 
7210.90.9000, 
7211.23.2000, 
7211.23.4500, 
7211.23.6060, 
7211.29.2030, 
7211.29.4500, 
7211.29.6080, 
7212.40.'i000, 
7212.50.0000, 
7225.50.6000, 
7225.50.8010, 
7225.99.0090, 
7226.19.9000, 


7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  United 
States  Customs  Service  (U.S.  Customs) 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
received  responses  from  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarifying  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini 
(Scope  Memorandum),  dated  November 
1,  1999,  for  a  list  of  all  persons 
submitting  comments  and  a  discussion 
of  all  scope  corrmients.  There  are  several 
scope  exclusion  requests  for  products 
which  are  currently  covered  by  the 
scope  of  this  investigation  that  are  still 
under  consideration  by  the  Department. 
These  items  are  considered  to  be  within 
the  scope  for  this  preliminary 
determination;  however,  these  requests 
will  be  reconsidered  for  the  final 
-determination.  See  Scope 
Memorandum. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 


respondent  covered  by  the  description 
in  Uie  Scope  of  Investigation  section, 
above,  and  sold  in  Slovakia  dm-ing  the 
POI,  are  considered  to  be  foreign  like 
products  for  purposes  of  detennining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  14  criteria 
to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product: 
hardening  and  tempering,  paint,  carbon 
level,  quality,  yield  strength,  minimmn 
thickness,  thickness  tolerance,  width, 
edge  finish,  form,  temper  rolling, 
leveling,  annealing,  and  surface  finish. 
These  characteristics  have  been 
weighted  by  the  Department,  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  as  listed  above. 

Revocation  of  Slovakia's  Non-Market 
Economy  Status 

In  determining  whether  to  revoke 
NME-country  status  under  section 
771(18)(A)  of  the  Act,  the  Department 
must  take  into  account  the  following 
factors  under  section  771(18)(B):  (1)  The 
extent  to  which  the  currency  of  the 
foreign  country  is  convertible  into  the 
ciuxency  of  other  countries;  (2)  the 
extent  to  which  wage  rates  in  the  foreign 
country  are  determined  by  free 
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bargaining  between  labor  and 
management;  (3)  the  extent  to  which 
joint  ventures  or  other  investments  by 
firms  of  other  foreign  countries  are 
permitted  in  the  foreign  country;  (4)  the 
extent  of  government  ownership  or 
control  of  the  means  of  production;  (5) 
the  extent  of  government  control  over 
the  allocation  of  resources  and  over  the 
price  and  output  decisions  of 
enterprises;  and  (6)  such  other  factors  as 
the  administrating  authority  considers 
appropriate. 

Since  its  emergence  as  an 
independent,  democratic  state,  Slovakia 
has  made  significant  progress  in  its 
transformation  into  a  market  economy 
country.  The  Slovak  currency  is  now 
fully  convertible.  Wages  in  Slovakia  are 
largely  determined  by  free  bargaining 
between  labor  and  management.  Trade 
has  been  liberalized  and  tariffs  reduced, 
and  the  Slovak  government  is  actively 
promoting  foreign  investment  and 
business  ventures.  Industry,  agriculture 
and  services  have  all  been  privatized, 
and  the  power  to  make  decisions  related 
to  the  allocation  of  resources,  and  over 
pricing  and  output  decisions,  now  rests 
with  the  private  sector.  Based  on  the 
.  preponderance  of  evidence  related  to 
economic  reforms  in  Slovakia,  analyzed 
as  required  under  section  771{18)(B)  of 
the  Act,  the  Department  revoked 
Slovakia's  NME  coimtry  status,  effective 
January  1,  1998.  See  Memorandiun  to 
Robert  S.  LaRussa  (October  13,  1999). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  products  from  Slovakia  were 
made  in  the  United  States  at  LTFV,  we 
compared  the  export  price  (EP)  to  the 
normal  value  (NV),  as  described  in  the 
Export  Price  and  Normal  Value  sections 
of  this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

Export  Price 

In  accordance  with  section  772  of  the 
Act,  we  calculated  an  EP  for  each  sale. 
Section  772(a)  of  the  Act  defines  EP  as 
the  price  at  which  the  subject 
merchandise  is  first  sold  or  offered  for 
Scde,  before  the  date  of  importation  by 
the  exporter  or  producer  outside  of  the 
United  States,  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States.  Consistent  with  this 
definition,  we  have  found  that  VSZ 
made  only  EP  sales  during  the  POL 

We  calculated  EP  basedon  cost  and 
freight  (C&R)  packed  prices  charged  to 
the  first  unaffiliated  customer  in  the 
United  States.  In  accordance  with 
section  772(c)(2)  of  the  Act,  we  made 


deductions  from  the  starting  price, 
where  appropriate,  for  movement 
expenses,  including  foreign  inland 
freight  and  inland  insurance  for 
shipment  from  the  mill  to  the  port  of 
export,  foreign  warehousing  expenses, 
and  ocean  freight.  We  added  interest 
revenue  to  the  starting  price  for  sales 
that  had  been  paid  late  and  for  which 
the  respondent  collected  actual  interest 
revenue.  See  Preliminary  Calculation 
Memorandum  (December  28,  1999). 

We  note  that,  according  to  VSZ's 
reported  data,  certain  of  VSZ's  U.S. 
sales  were  unpaid  as  of  the  date  of  this 
preliminary  determination.  Petitioners 
asserted  that  all  of  VSZ's  unpaid  sales 
should  be  treated  as  bad  debt  and, 
therefore,  that  the  Department  should 
treat  such  unpaid  sales  amounts  as  a 
direct  selling  expense.  VSZ  claims  that 
it  is  still  negotiating  the  payment  of  all 
reported  sales,  and  because,  as  specified 
in  its  financial  statement,  the  sales  have 
not  been  written  off^,  it  would  be 
inappropriate  to  treat  the  amount  of  the 
sales  as  direct  selling  expenses. 

We  have  preliminarily  accepted  VSZ's 
claim  that  it  has  not  written  off  the 
amounts  due  on  any  of  the  U.S.  sales. 
We  have,  however,  recalculated  the 
imputed  credit  expenses  for  U.S.  sales 
for  which  payment  had  not  yet  been 
received  by  setting  the  date  of  payment 
equal  to  the  date  of  signature  of  this 
preliminary  determination.  We  intend 
to  examine  this  issue  closely  at 
verification. 

Normal  Value 

A.  Selection  of  Comparison  Market 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

VSZ  had  a  viable  home  market  for 
cold-rolled  steel  products,  and  reported 
home  market  sales  data  for  purposes  of 
the  calculation  of  NV. 

In  deriving  NV,  we  made  certain 
adjustments  as  detailed  in  the 
Calculation  of  Normal  Value  Based  on 
Home-Market  Prices  and  Calculation  of 
Normal  Value  Based  on  Constructed 
Value  sections  of  this  notice,  below. 


B.  Cost  of  Production  Analysis 

As  noted  above,  on  November  8,  1999, 
petitioners  filed  a  below-cost  sales 
allegation  against  VSZ.  After  analyzing 
the  allegation,  in  accordance  with 
section  773(b)(2)(A)(i)  of  the  Act.  we 
found  reasonable  grounds  to  believe  or 
suspect  that  VSZ's  sales  of  cold-rolled 
steel  products  in  Slovakia  were  made  at 
prices  below  the  COP.  See 
Memorandum  from  Gary  Taverman  to 
Holly  Kuga  (November  10,  1999).  As  a 
result,  the  Department  conducted  an 
investigation  to  determine  whether  VSZ 
made  home  market  sales  during  the  POI 
at  prices  below  thefr  respective  COPs, 
within  the  meaning  of  section  773(b)  of 
the  Act. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  VSZ's 
costs  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amoimts  for 
general  and  administrative  expenses 
(G&A),  selling  expenses,  commissions, 
packing  expenses  and  interest  expenses. 
We  relied  on  the  COP  data  submitted  by 
VSZ  in  its  cost  questionnafre  response. 

2.  Test  of  Home-Market  Sales  Prices 

We  compared  the  weighted-average 
COP  for  VSZ  to  home  market  sales  of 
the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  {i.e., 
a  period  of  one  year)  in  substantial 
quantities  '  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discoimts  and 
rebates. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 


'  In  accordance  with  section  773(b)(2)(C)(i)  of  the 
Act,  we  determined  that  sales  made  below  the  COP 
were  made  in  substantial  quantities  if  the  volume 
of  such  sales  represented  20  percent  or  more  of  the 
volume  of  sales  under  consideration  for  the 
determination  of  NV. 
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an  extended  pt  :iod  of  time  in 
accordance  vvii  i  section  773(b)(2)(B)  of 
the  Act.  In  sue  i  cases,  because  we 
compared  pric(  s  to  POI  average  costs, 
we  also  deternn  ined  that  such  sales  were 
not  made  at  pri  ces  that  would  permit 
recovery  of  all  :osts  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(  !)(D)  of  the  Act.  We 
therefore  disregarded  these  below-cost 
sales  and  used  the  remaining  sales  as 
the  basis  for  daerraining  NW,  in 
accordance  will  section  773(b)(1)  of  the 


J.S.  sales  of  cold-rolled 
or  which  there  were  no 
comparable  ho  ne-market  sales  in  the 
ordinary  course  •.  of  trade,  we  compared 
EPs  to  CV  in  ac  cordance  with  section 

Act.  See  Calculation  of 
Normal  Value  pased  on  Constructed 
Value,  below. 


Act.  For  those 
steel  products 


C.  Calculation 
on  Home- 


of  Normal  Value  Based 
Mark  st  Prices 


mac  e 


We  performs  d 
comparisons  w 
comparable  me  re 
market  that  die 

We  calculated 
prices  and 
starting  price, 
inland  freight 
circumstance-^ 
for  direct 
in  accordance 
773(a)(6)(C)(iiil 
included  impu  ted 


warremty  expenses 
selling  expensi  is 
imputed  credit 
for  which 
received  by 
equal  to  the 
preliminary 
Preliminary 
(December  28, 
adjustments  to 
discounts  and 

In  accord 
773(a)(6)(A) 
deducted  hom^ 
and  added  U. 


Cd 


lance 
ar  d 


D.  Calculation 
on  Constructei  f 


price-to-pnce 
here  there  were  sales  of 
handise  in  the  home 
not  fail  the  cost  test. 
NV  based  on  ex-factory 
deductions  from  the 
'  tfhere  appropriate,  for 
n  addition,  we  made 
-sale  (COS)  adjustments 
expenses,  where  appropriate, 
vith  section 
of  the  Act.  These 
credit  expenses, 

and  other  direct 
We  recalculated  the 
expenses  for  U.S.  sales 
payihent  had  not  yet  been 
sel  ting  the  date  of  payment 

of  signature  of  this 
d^ermination.  See 

culation  Memorandum 
1999).  We  also  made 
the  starting  price  for 
rebates, 
with  sections 
(B)of  the  Act,  we 
market  packing  costs 
packing  costs. 


of  Normal  Value  Based 
Value 


Section  773(i)(4)  of  the  Act  provides 
that,  where  N\  cannot  be  based  on 
comparison-m  u-ket  sales,  NV  may  be 
based  on  CV.  i  iccordingly,  for  those 
models  of  cole  -rolled  steel  products  for 
which  we  cou  d  not  determine  the  NV 
based  on  com]  arison-market  sales, 
either  because  there  were  no  sales  of  a 
comparable  pr  aduct  or  all  sales  of  the 
comparison  pi  oducts  failed  the  COP 
test,  we  based  NV  on  CV. 

Section  773  e)  of  the  Act  provides  that 
CV  shall  be  ba  sed  on  the  sum  of  the 
respondent's  (Jost  of  materials, 


fabrication,  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act.  we  based  SG&A 
expenses  and  profit  on  the  amounts 
incurred  and  realized  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade,  for  consumption  in  the 
foreign  country.  In  addition,  we  relied 
on  U.S.  packing  costs  as  described  in 
the  Export  Price  section  of  this  notice, 
above. 

We  made  adjustments  to  CV  for 
differences  in  COS  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
351.410.  These  involved  the  deduction 
of  direct  selling  expenses  incurred  on 
home  market  sales  from,  and  the 
addition  of  U.S.  direct  selling  expenses 
to,  CV. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  normal-value  LOT  is 
that  of  the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  The  U.S.  LOT  for  EP  sales  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
level-of-trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  VSZ  about  the 
marketing  stages  involved  in  the 
reported  United  States  and  home  market 
sales,  including  a  description  of  the 
selling  activities  performed  by  VSZ  for 
each  channel  of  distribution.  In 
identifying  LOTs  for  EP  and  home 
market  sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments. 


VSZ  claimed  to  have  two  LOTs  in  the 
NV  market  and  one  LOT  in  the  U.S. 
market.  We  examined  VSZ's 
distribution  system,  including  selling 
functions,  classes  of  customers,  and 
selling  expenses.  We  found  that  the 
selling  functions — which  included 
warranty,  freight,  processing  of  sales 
documents,  and  technical  advice — were 
sufficiently  similar  in  the  United  States 
and  home  markets  to  establish  a  single, 
same  level  of  trade  in  both  markets.  It 
was  thus  unnecessary,  for  this 
preliminary  determination,  to  make  any 
level-of-trade  adjustment  for 
comparison  of  EP  and  normal  value. 

Currency  Conversions 

We  made  currency  conversions  into 
United  States  dollars  in  accordance  with 
section  773A(a)  of  the  Act  based  on 
exchange  rates  in  effect  on  the  dates  of 
the  United  States  sales,  as  certified  by 
the  Dow  Jones  Business  Information 
Services. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  Customs  to 
suspend  liquidation  of  all  entries  of 
cold-rolled  steel  products  from 
Slovakia,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  We  are 
also  instructing  Customs  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  provided  below. 


Manufacturer/exporter 

Margin 
(percent) 

VSZ 

32.83 

All  others 

32.83 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  United  States 
industry.  The  deadline  for  that  ITC 
determination  would  be  the  later  of  120 
days  after  the  date  of  these  preliminary 
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determination  or  45  days  after  the  date 
of  our  final  determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportiuiity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  US  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
In  the  event  that  the  Department 
receives  requests  for  hearings  ft-om 
parties  to  several  cold-rolled  cases,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hdurs  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  135  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(d) 
and  777(i)(l)oftheAct. 

Dated:  December  28,  1999. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-299  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-854] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold-Roiled  Flat-Rolled  Carbon 
Quality  Steel  Products  From  Ttie 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value. 

EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gideon  Katz  or  Karla  Whalen,  Import 
Administration,  International  Trade 
Administration,  U.S.  Depeirtment  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington.  DC  20230; 
telephone:  (202)  482-1102  or  (202)  482- 
1391,  respectively. 

The  Applicable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (1998). 

Preliminary  Determination 

We  determine  preliminarily  that 
certain  cold-rolled  flat-rolled  carbon 
quality  steel  products  ("cold-rolled 
steel")  ft-om  the  People's  Republic  of 
China  ("PRC")  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  ("LTFV"),  as  provided  in 
section  733  of  the  Act.  "The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (64  FR  34194,  June  25, 
1999)  ("Notice  of  Initiation"),  the 
following  events  have  occurred: 

On  June  22,  1999,  we  sent  a  Section 
A  questionnaire  to  the  Chinese  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC"),  the  Embassy 
of  the  People's  Republic  of  China  in 
Washington,  D.C.  ("Embassy")  with 
instructions  to  forward  the 
questionnaire  to  all  producers/exporters 
of  the  subject  merchandise  explaining 
that  these  companies  must  respond  by 
the  due  date.  We  also  sent  a  copy  of  the 


questionnaire  to  Baoshan  Iron  and  Steel 
Corporation,  which  was  specifically 
named  in  the  petition.  We  received  no 
response  from  MOFTEC  nor  the 
Embassy,  but  we  received  a  response 
irom  Shanghai  Baosteel  Group 
Corporation  ("Baosteel"). 

On  July  23,  1999,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  in  the  case  (See  ITC 
Investigations  Nos.  701-TA-393-396 
and  731TA-829-840).  The  ITC  found 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
threatened  with  material  injiuy  by 
reason  of  imports  from  the  PRC  of  cold- 
rolled  steel.  On  July  9, 1999,  we  issued 
an  antidumping  questionnaire.  Sections 
C-E  to  MOFTEC  and  to  the  Embassy 
with  instructions  to  forward  the 
questionnaire  to  all  producers/exporters 
of  the  subject  merchandise  and  that 
these  companies  must  respond  by  the 
due  date.  We  also  sent  a  courtesy  copy 
of  the  same  questionnaire  to  Baosteel. 

The  questionnaire  is  divided  into  foiu 
sections.  Section  A  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Section  C  requests  home  market  sales 
listings.  Section  D  requests  information 
on  the  factors  of  production  of  the 
subject  merchandise.  Section  E  requests 
information  on  further  manufacturing. 

On  July  1,  6,  and  20,  1999.  Baosteel 
submitted  its  section  A  response. 
Baosteel,  a  producer  of  subject 
merchandise,  also  submitted  Section  A 
on  behalf  of  two  wholly-owned 
subsidiaries,  Baosteel  Group 
International  Trade,  Inc.  ("Baosteel 
ITC")  and  Baosteel  America,  Inc. 
("BaoMei").  On  August  30,  1999. 
Baosteel  submitted  its  response  to 
sections  C,  D  and  E  of  the  questionnaire. 

On  August  24,  1999,  we  issued  a 
Section  A  supplemental  quesliomiaire 
to  Baosteel.  On  September  10.  1999,  we 
issued  Sections  C,  D,  and  E 
supplemental  questionnaire  to  Baosteel. 
Baosteel  submitted  its  Section  A 
supplemental  questionnaire  response  on 
September  14,  1999.  Baosteel  submitted 
its  Sections  C,  D,  and  E,  supplemental 
questionnaire  response  on  October  4, 
1999. 

On  September  3,  1999,  we  requested 
publicly-available  information  for 
valuing  the  factors  of  production  and  for 
surrogate  country  selection.  Petitioners 
had  already  provided  comments  on 
surrogate  values  to  be  used  in  this 
investigation  in  their  petition  of  June  2. 
1999.  Respondents  provided  their 
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comments  on  th 


matter  on  September 


15.  1999. 

Petitioners  sut  mitted 
regarding  Baoste  i\ 
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October  15,  199S 
additional  inforr  lation 
factors  of  produc  t 
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these 
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information 
response  to  this 
November  9  and 

The  Departmejit 
supplemental 
November  1,5. 
responded  to 
November  16,  3( 
1999,  respective 

The  Departmefct 
all  interested  pai  t 
regarding  produ(  ;t 
through  October 
received 
parties  including 
respondents 
petitioners,  ai 
scope  of  the  inv' 
Memorandum  to 
November  1 
Memorandum" 
submitting  coimiients 
of  all  scope  cominents 
scope  exclusion 
which  are  currei^tly 
scope  of  this  i 
under  consideration 
These  items  are 
the  scope  for  thi 
determination; 
will  be  reconsi 
determination. 
Memorandum. 

Scope  of  the  Investigation 

For  purposes 
products  covere  1 
(cold-reduced) 
steel  products, 
coated  with  met;  il 
annealed,  painted 
with  plastics  or 
substances,  both 
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for  the  final 
Scope 


nv  jstigation 


di  ired 


*_  GG  I 


(if 


fat 


this  investigation,  the 
are  certain  cold-rolled 
-rolled  carbon-quality 
neither  clad,  plated,  nor 
but  whether  or  not 
varnished,  or  coated 
)ther  non-metallic 
in  coils,  0.5  inch  wide 


or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  emd  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling")for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  allow 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
rescognized  as  steels  with  micro- 
alloying  levels  of  elements  such  as 
chromium,  cooper,  niobium,  titanium, 
vanadium,  and  molybdenum.  Motor 
lamination  steels  contain  micro-alloying 
levels  of  elements  such  as  silicon  and 
aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1 .00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 

Chemical  Composition 


0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
O.lO  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  imless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

(a)  fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inches),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(.001  inches); 

•  Certain  shadow  mask  steel,  which  is 

aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


Element  ... 
Weight  % 


C 

<0.002 


Certain  flappc  r  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 
istics: 
Thickness:  ^1.0  mm 
Width:  <152.4  mm 


Chemical  Composition 


Element 


Si 


Mn 


Chemical  Composition — Continued 


Weight  % 


0.90-1 .05 


0.15-0.35 


0.30-0.50 


<0.03 


<0.006 


Mechanical  Properties 


Tensile  Strength 
Hardness  


>162  Kgf/mm^ 

>475  Vickers  hardness  numt)er 


Physical  Properties 


Flatness 


<0.27o  of  nominal  strip  width 


Microstructure:  Completely  free  from  tlecarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4% 
age)  and  are  undissolved  in  the  uniform  tempered  martensite. 

Non-metallic  Inclusion 


[area  percent- 


Sulflde  Inclusion 
Oxide  Inclusion  . 


Compressive  Stress:  10  to  40  Kgf/mm- 


Surface  Roughness 


•  Certain  ultra  thin  guage  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <  0.100  mm  ±7% 
Width:  100  to  600  mm 

Chemical  Composition 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1 .0  m) 


<  0.3  micron 

<  3.0  mm 

<  0.5  mm 

<  0.01  mm  greater  than  thickness 

<  75.0  mm 


Area 
Percentage 


<0.04% 
<0.05% 


Thickness  (mm) 

Roughness 
(urn) 

K0.209  

Rz<0  5 

0.209<t<0.310  „ 

R2<0  6 

0.310<t<0.440  

Rz<0  7 

0.440<t<0.560  

Rz<0  8 

0.560<t  

Rz<1  0 

Weight  % 

<  0.07                0.2-0.5                <  0.05 

<0.05 

<  0.07 

^               "  ■  ■ 

Balance 

Mechanical  Properties 

- 

Hardness  

Total  Elongation 

Tensile  Strength  

Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm. 

• 

Physical  Properties 

Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inches  +/-.0015  inches 
Width:  33  to  45.5  inches 


Chemical  Composition 


1120 


Hardness 


Finish  

Gamma  Crown  (if  5  inches) 

Flatness  

Coating  

Camber  (in  any  1 
Coil  Size  I.D. 


)  feet) 


Core  Loss  (1 
Permeability  (1 


5T/^0  Hz)  NAAS  ... 
5T/60  Hz)  NAAS 


aper  ure 


Certain 
Thickness: 
Width:  381 


mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  foUowingcharacteristics: 
3.025  to  0.245  mm 
-1000  mm 

Chemical  Composition 


Element  .. 
Weight  % 


•    Certain  tin 


mill  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Min.  Weight  % 
Max.  Weight  % 


Non 
and  inclusion 
Surface 
The  surfaci 


Extra  Bright 


•  Certain  full 


Element 

Min.Weight  %  .. 
Max.  Weight  % 


Non-metal 
and  inclusion 
Surface 
The 
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Mechanical  Properties 


B  60-75  (AIM  65) 


Physical  Properties 


Smooth  (30-60  microinches) 

0.0005  inches,  start  measuring  V4  inch  from  slit  edge 

201-UNIT  max 

C3A-08A  max  (A2  coating  acceptable) 

Vi6  inch 

20  inches 


Magnetic  Properties 


3.8  Watts/Pound  max 

1 700  gauss/oersted  typical  1 500  minimum 


C 
<0.01 


N 

0.004  to 

0.007 


Al 
<0.007 


c 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 

Al 
0.03 

As 

Cu 

B 

N 
0.003 

0.03 

0.08 
(Aim- 
ing 
0.05) 

0.02 

0.08 

0.008  (Aiming 
0.005) 

metaltc  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micro  (0.000039  inches) 
;roups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Treatment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 


Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


5(0.1) 


Min. 


0(0) 


Max. 


7  (0.2) 


lard  tin  mill  black  plate,  continuously  cast  which  meets  the  following  characteristics: 

Chemical  Composition 


c 

0.02 
0.06 


Mn 
0.02 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming 

0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming 

0.005) 


ic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.00039  inches) 
groups  or  clusters  shall  not  exceed  5  microns  (0.00197  inches)  in  length. 
Ti  jatment  as  follows: 
surfade  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 
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Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 

Aim 

MIn.          1          Max. 

Stone  Finish  

16  (0.4) 

8  (0.2) 

24  (0.6) 

•  Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  witli  a  thickness  and  size  of  0.38 

mm  X  940  mm  x  coil,  with  a  bright  finish: 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  following  characteristics: 

Thickness  (nominal):  <  0.019  inches 
Width:  35  to  60  inches 

Chemical  Composition 


Element  

Max.  Weight  % 
Min.  Weight  % 


B 
0.012 


Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <  1.31  mm 
Width:  <  80  mm 

Chemical  Composition 


Element  ... 
Weight  % 


C 

1.2  to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
<0.03 


S 
<0.007 


Cr 
0.3  to  0.5 


Ni 
<0.25 


Other  properties: 

Carbide:  fully  spheroidized  having 
>80%  of  carbides,  which  are  <0.003 
mm  and  uniformed  dispersed 

Surface  finish:  bright  finish  free  from 
pits,  scratches,  rust,  cracks,  or 
seams 

Smooth  edges 

Edge  camber  (in  each  300  mni  of 
length):  <7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015 
mm  max. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheading: 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16,0090, 
7209.17.0030,7209.17.0060,  . 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000.  7209.25.0000, 
7209.26.0000,  7209.28.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.23.1500, 
7211.23.2000,  7211.23.3000, 
7211.23.4500.  7211.23.6030, 
7211.29.6080,  7211.90.0000, 
7212.40.1000.  7212.40.5000, 
7212.50.0000,  7225.19.0000, 
7225.50.6000,  7225.50.7000. 
7225.50.8010,  7225.50.8085, 
7225.99.0090,  7226.19.1000, 
7226.19.9000.  7226.92.5000, 
7226.92.7050.  and  7226.99.0000. 

Although  the  HTSUS  subheading  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 


merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POT")  is 
October  1,  1998.  through  March  31, 
1999. 

Non-Market-Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NME") 
country  in  all  past  antidumping 
investigations  (see,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  72255  (December  31, 
1998)  {"Mushrooms")].  A  designation  as 
an  NME  remains  in  effect  until  it  is 
revoked  by  the  Department  [See  section 
771(18)(C)  of  the  Act).  The  respondents 
have  not  challenged  such  treatment. 
Therefore,  in  accordance  with  section 
771(18)(C)  of  the  Act,  we  will  continue 
to  treat  the  PRC  as  an  NME  country. 

Surrogate  Country 

When  investigating  imports  from  an 
NME  countT)',  section  773(c)(1)  of  the 
Act  directs  the  Department  in  most 
circumstances  to  base  normal  value 
("NV")  on  the  NME  producer's  factors 
of  production,  valued  in  a  surrogate 
market  economy  country  or  countries 
considered  to  be  appropriate  by  the 
Department.  In  accordance  with  section 
773(c)(4),  the  Department,  in  valuing  the 
factors  of  production,  shall  utilize,  to 
the  extent  possible,  the  prices  or  costs 


of  factors  of  production  in  one  or  more 
market  economy  countries  that  are 
comparable  in  terms  of  economic 
development  to  the  NME  country  and 
are  significant  producers  of  comparable 
merchandise.  The  sources  of  the 
surrogate  factor  values  are  discussed 
under  the  NV  section  below. 

The  Department  has  determined  that 
India,  Pakistan,  Sri  Lanka,  Egypt, 
Indonesia,  and  the  Philippines  are 
countries  comparable  to  the  PRC  in 
terms  of  economic  development.  See 
Memorandum  from  Jeff  May  to  Edward 
Yang,  dated  June  24,  1999.  Customarily, 
we  select  an  appropriate  surrogate  based 
on  the  availability  and  reliability  of  data 
from  these  countries.  For  PRC  cases,  the 
primary  surrogate  has  usually  been 
India  if  it  is  a  significant  producer  of 
comparable  merchandise.  In  this  case, 
we  have  found  that  India  as  well  as 
Indonesia  are  significant  producers  of 
comparable  merchandise. 

We  used  India  as  the  primary 
surrogate  country  and.  accordingly,  we 
have  calculated  NV  using  Indian  prices 
to  value  the  PRC  producer's  factors  of 
production,  when  available  and 
appropriate.  See  Surrogate  Country 
Selection  Memorandum  to  The  File 
from  James  Doyle,  Program  Manager, 
dated  December  28.  1999,  ['Surrogate 
Country  Memorandum").  We  have 
obtained  and  relied  upon  publicly- 
available  information  wherever 
possible.  For  certain  factors,  we  were 
unable  to  locate  an  appropriate 
surrogate  value  from  any  of  the 


1122 


comparable 
Therefore,  we 
the  most 
Factor  Valuation 
File  from 
Whalen,  dated 
("Valuation 


coiintries  identified  above, 
s  jlected  a  U.S.  value  as 
appro  iriate  surrogate.  See 

Memorandum  to  The 
Gidetii  Katz  and  Karla 
December  28,  1999, 
Memorandum"). 


Separate  Rates 

Baosteel  has 


1  equested  a  separate 

rate.  In  its 
response,  Baosteel  states 
ind  (pendent  legal  entity, 
that  it  is  an 
trading  company  "owned 
and  is  solely 
its  profits  and  losses, 
claims  that  it  does  not 
corporate  relationship  with 
thelPRC  Government, 


company-specipc 
questionnaire 
that  it  is  an 
Baosteel  report! 
independent 
by  all  the  peop 
responsible  for 
Baosteel  furthei 
have  any 
any  level  of 
except  for  its 
with  the 
of  all  business 
Final  Determination 
Than-Fair- 
the  People's 
22585  (May  2 
and  Final 
Less-Than-Fair 
60  FR  22545 
Alcohol"],  ownprs 
"all  the  people 
application  of 
Baosteel  is  e 
a  separate  rate. 

The  Department 
not  concerned 


■Valve 
Rei 


m  andatory  registration 
goveri]  ment,  which  is  required 
Entities.  As  stated  in 
of  Sales  at  Less- 
Silicon  Carbide  from 
ublic  of  China  59  FR 
994)  [''Silicon  Carbide") 
Determination  of  Sales  at 

Value:  Furfuryl  Alcohol 
y  8,  1995)  ("Furfuryl 
hip  of  a  company  by 
does  not  require  the 
single  rate.  Accordingly, 
for  consideration  for 


(N  ayi 


lig:  ble 


losnses. 


J  re 


tie 


macroeconomi 
(e.g.,  export  1 
minimum  expc^ 
these  controls 
dumping.  Rather 
controls  over 
and  output  dec 
the  individual 
Cut-to-Length 
Ukraine:  Final 
Less  than  Fair 
61757  (Novem 
Roller  Bearings 
Finished  and 
People's  Repu 
Results  of  An 
Administrative 
61279  (Novem  ter 
from  the  Peopl  ? 
Preliminary 
Less  than  Fair 
14726  (March 
To  establish 
sufficiently  inc 
to  a  separate 
analyzes  each 
test  establishec 
Determination 
Fair  Value: 
Republic  ofCh  f 
1991)  ("Sparklers 
Silicon  Carbidi  \ 
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's  separate  rate  test  is 
in  general,  with 
I  ;/border-type  controls 
,  quotas,  and 
prices),  particularly  if 
imposed  to  prevent 
the  test  focuses  on 
investment,  pricing, 
sion-making  process  at 
*irm  level.  See  Certain 
(Siarbon  Steel  Plate  from 
Determination  of  Sales  at 
^a/ue.  62  FR  61754. 
er  19,  1997);  Tapered 
and  Parts  Thereof, 
Unfinished,  from  the 

of  China:  Final 
ti\lumping  Duty 

Review,  62  FR  61276, 

17,  1997);  and  Honey 
s  Republic  of  China: 
De  termination  of  Sales  at 
falue,  60  FR  14725. 
0,  1995)  ("Honey"), 
whether  a  firm  is 
ependent  to  be  entitled 

the  Department 
I  ixporting  entity  under  the 
in  the  Final 
of  Sales  at  Less  Than 

ersfrom  the  People's 
ina:  56  FR  20588  (May  6, 
')  and  amplified  in 
Under  this  test,  the 


rate. 


Spi  irkle 


Department  assigns  separate  rates  in      * 
NME  cases  only  if  an  exporter  can 
affirmatively  demonstrate  the  absence  of 
both  (1)  dejure  and  (2)  de  facto 
governmental  control  over  export 
activities.  See  Silicon  Carbide  and 
Furfuryl  Alcohol. 

1.  Absence  ofDe  Jure  Control 

Baosteel  has  placed  on  the 
administrative  record  two  documents  to 
demonstrate  absence  of  de  jure  control. 
The  first  document,  titled  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  By  the  Whole 
People,"  was  adopted  on  April  13, 1988. 
("The  Industrial  Enterprises  Law").  The 
Industrial  Enterprises  Law  provides  that 
enterprises  owned  by  "the  whole 
people"  shall  make  their  own 
management  decisions,  be  responsible 
for  their  own  profits  and  losses,  choose 
their  own  suppliers,  and  purchase  their 
own  goods  and  materials.  This  law  has 
been  analyzed  by  the  Department  in 
past  cases  and  has  been  found  to 
sufficiently  establish  an  absence  of  de 
jure  control  of  companies  "owned  by 
the  whole  people,"  such  as  Baosteel. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  54472,  55474 
(October  24,  1995);  Honey,  60  FR  at 
14726;  and  Furfuryl  Alcohol.  60  FR  at 
22544. 

The  second  document  submitted  by 
Baosteel  consists  of  excerpts  from 
"Regulations  for  Transformation  of 
Operational  Mechanism  of  State-Owned 
Industrial  Enterprises"  ("Regulations"), 
issued  on  December  31.  1992,  by  the 
Ministry  of  Foreign  Economic  Relations 
and  Trade  of  the  People's  Republic  of 
China.  These  Regulations  gave  state- 
owned  enterprises  the  right  to  establish 
"production,  management,  and 
operational  policies,"  and  the  right  to 
set  prices,  sell  products,  purchase 
production  inputs,  make  investment 
decisions,  and  dispose  of  profits  and 
assets.  These  rights  apply  specifically  to 
an  enterprise's  import  and  export 
activities  (Article  XII).  The  Department 
determined  in  the  past  that  the 
existence  of  these  Regulations  supports 
finding  that  a  PRC  company  is  not 
subject  to  de  jure  governmental  control. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Manganese  Metal  from  the  People's 
Republic  of  China,  60  FR  56045 
(November  6,  1995)  and  Chrome-Plated 
Lug  Nuts  from  the  People's  Republic  of 
China:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  31719  (June  10,  1998). 


In  sum,  in  prior  cases,  the  Department 
has  analyzed  the  Chinese  laws  and 
Regulations  placed  on  the  record  in  this 
case,  and  found  that  they  establish  an 
absence  of  de  jure  control.  We  have  no 
new  information  in  this  proceeding 
which  would  cause  us  to  reconsider 
such  a  determination. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  govenmiental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See,  e.g.,  Silicon  Carbide  and 
Furfuryl  Alcohol. 

Baosteel  asserted  the  following:  (1)  It 
establishes  its  own  export  prices 
independently  of  the  government  and 
without  the  approval  of  a  government 
authority;  (2)  it  negotiates  contracts, 
without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  it  makes  its  own  personnel  decisions 
including  the  selection  of  management; 
and  (4)  it  retains  the  proceeds  of  its 
export  sales,  uses  profits  according  to  its 
business  needs,  and  has  the  authority  to 
obtain  loans.  We  have  found  no 
indication  from  Baosteel's  business 
licenses  that  the  issuing  authority 
imposes  any  type  of  restriction  on  its 
business.  The  business  license  simply 
establishes  a  legal  name  for  the 
enterprise,  provides  the  address  of  the 
enterprise,  identifies  the  legal 
representative  of  the  enterprise,  reports 
the  amount  of  registered  capital  of  the 
enterprise,  identifies  the  type  of  the 
enterprise,  and  establishes  the 
authorized  scope  of  business  for  the 
enterprise.  In  addition,  Baosteel  stated 
that  the  subject  merchandise  is  not  on 
any  government  list  dealing  with  export 
provisions  or  licensing. 

Consequently,  we  preliminarily 
determine  that  Baosteel  has  met  the 
criteria  for  the  application  of  separate 
rates.  We  will  examine  this  matter 
further  at  verification.  For  non- 
responsive  exporters,  we  preliminarily 
determine,  as  facts  available,  that  they 
have  not  met  the  criteria  for  application 
of  separate  rates. 


Use  of  Facts  Available 

Baosteel 

In  calculating  the  factors  of 
production,  the  Department  normally 
considers  the  factors  from  all 
production  facilities  of  the  respondent 
company  that  are  involved  in  the 
production  of  the  subject  merchandise. 
Therefore,  the  Department's 
questionnaire  requires  that  the 
respondent  company  provide 
information  regarding  the  weighted- 
average  factors  of  production  across  all 
of  the  company's  plants  that  produce 
the  subject  merchandise,  not  just  the 
factors  of  production  from  a  single 
plant.  This  methodology  ensures  that 
the  Department's  calculations  are  as 
accurate  as  possible. 

In  this  case,  as  discussed  in  the  Case 
History  section,  above,  the  Department 
issued  several  questionnaires  to 
Baosteel.  In  response  to  the 
Department's  inquiry  into  Baosteel's 
affiliates  and  factors  of  production, 
Baosteel  indicated  that  "Baosteel's 
wholly-owned  subsidiaries,  Baosteel 
Group  International  Trade  Inc. 
("Baosteel  ITQ")  and  Baosteel  America 
Inc.  ("BaoMei"),  are  involved  in  the 
exportation  of  the  subject  merchandise." 
Baosteel  stated  that  of  all  the 
subsidiaries  listed  in  an  exhibit  to  its 
section  A  response,  "no  other 
subsidiaries  involved  [sic]  in  the 
manufactiu"e,  sales  or  research  of  the 
subject  merchandise,  except  for  Baosteel 
ITC  and  BaoMei.  These  two  companies 
are  involved  in  sales  of  the  product 
*   *   *"  Baosteel  further  asserted  in  its 
section  A  supplemental  response  that 
"(tjhere  is  no  other  manufacturing  plant, 
sales  office,  research  and  development 
facility,  and  administrative  office 
involved  in  the  manufactiue  and  sale  of 
the  subject  merchandise  other  than 
Baosteel  ITC,  Bao  Mei  and  Baosteel 
headquarter's  [sic]  steel  mill.  Baosteel 
headquarter's  [sic]  steel  mill 
manufactures  the  subject  merchandise, 
Baosteel  ITC  handles  all  internal 
processing,  arranges  for  shipments,  and 
negotiates  Letters  of  Credit;  and  Bao  Mei 
acts  as  the  sales  office  in  the  U.S.A."  In 
response  to  the  Department's 
supplemental  questions  requesting  a  list 
of  all  plants,  offices,  facilities,  branches 
and  affiliates  involved  in  the 
manufacture  and  sale  of  subject 
merchandise,  Baosteel  stated  that 
"*   *   *  Baosteel  ITC  and  Bao  Mei  are 
wholly  owned  subsidiaries  of  Baosteel 
and  sold  the  subject  merchandise  under 
investigation."  Baosteel  further  asserted 
that  "[o]nly  Baosteel's  headquarter[s] 
plant  produced  the  subject  merchandise 
during  the  POL  No  other  plant  was 
involved  in  the  production  of  the 


subject  merchandise.  Baosteel,  as 
requested,  reported  the  factors  of 
production  and  output  of  the  plant 
which  produced  the  subject 
merchandise." 

We  find  that  Baosteel's  responses  that 
only  its  headquarters  plant  produces 
subject  merchandise  do  not  correspond 
with  the  public  and  proprietary 
information  available  on  the  record.  See 
Memorandum  to  the  File  from  Juanita 
Chen  regarding  public  articles,  dated 
October  26.  1999  ["Public  Sources 
Memorandum").  According  to  public 
information,  on  November  17,  1998, 
Baoshan  Iron  &  Steel  (Group) 
Corporation  was  reorganized  into 
Shanghai  Baosteel  Group  Corporation, 
absorbing  Shanghai  Metalliu-gical 
Holding  (Group)  Corporation  ("SMHC") 
and  Meishan  Iron  &  Steel  (Group) 
Corporation.  SMHC  comprises  ten  steel 
mills  and  a  total  of  30  plants,  including 
Shanghai  Nos  1,  3,  5  and  10  steel  works. 
The  International  Iron  and  Steel 
Institute  lists  SMHC's  crude  steel  output 
for  1998  at  6.6  million  tons.  It  is  also 
clear  that  Shanghai  Pudong  Iron  &  Steel 
(Group)  Co.  Ltd.  ("Pudong"),  formerly 
known  as  Shanghai  No.  3  Iron  &  Steel 
Works,  is  a  producer  of  carbon  steel 
cold-rolled  sheets.  See  Iron  and  Steel 
Works  of  the  World,  Voliune  13,  page 
82.  In  addition  to  this  information, 
Baosteel's  own  website  states  that: 

.  .  .  with  the  approval  of  the  State  Council 
and  by  changing  its  registered  company 
name,  the  former  Baoshan  Iron  &  Steel 
(Group)  Corporation  was  reorganized  into 
Shanghai  Baosteel  Group  Corporation, 
absorbing  Shanghai  Metallurgical  Holding 
(Group)  Corporation  ("SMHC")  and  Meishan 
Iron  &  Steel  (Group)  ("Meishan")  Corporation 
on  November  17,  1998.  With  RMB  45.8 
billion  yuan  in  registered  funds  and  RMB 
70.466  billion  yuan  in  net  assets,  the  newly 
established  corporation  is  the  largest  iron  and 
steel  conglomerate  in  China  at  present.  See 

http://www.bstl.sh.cn/page e/aOOl.htm 

(visited  December  20,  1999). 

The  Department  also  notes  that, 
subsequent  to  the  Department's  further 
inquiries,  Baosteel  edited  the 
information  it  provided  in  its  response 
concerning  its  list  of  affiliates. 
Specifically,  in  its  November  9,  1999, 
supplemental  response,  Baosteel 
excluded  certain  companies  previously 
submitted  as  subsidiaries  in  its 
September  14, 1999,  Section  A 
supplemental  response,  including 
Baosteel  Shanghai  Pu  Steel  Mill, 
Baosteel  Group  Shanghai  Numbers, 
One,  Two,  Three,  and  Five  Steel  Mills, 
and  Baosteel  Group  Shanghai  Mei  Shan 
Company,  Ltd. 

Additionally,  there  is  some  evidence 
indicating  that  Wuhan  Iron  and  Steel 
Works  ("Wuhan"),  a  producer  of  carbon 


steel  cold-rolled  uncoated  sheet/coil, 
may  have  also  merged  with  Baosteel  in 
1998.  See  Public  Sources  Memorandum. 
We  note,  however,  that  Baosteel's 
responses  fail  to  provide  any  factors  of 
production  information  from  either  the 
Pudong  or  the  Wuhan  facilities,  despite 
the  Department's  specific  requests  in  its 
supplemental  questionnaires.     . 

Section  776(a)(2)(A)  of  the  Act 
provides  that,  if  an  interested  party 
withholds  information  that  has  been 
»  requested  by  the  administering 
authority,  the  Department  shall,  subject 
to  section  782(d),  apply  facts  otherwise 
available.  In  this  case,  as  described 
above,  the  publicly-available 
information  indicates  that,  in  addition 
to  the  Baosteel  headquarters  plant,  there 
exist  other  Baosteel  facilities  that 
produce  cold-rolled,  flat-rolled  carbon    , 
quality  steel.  Accordingly,  in  light  of  the 
evidence  that  both  Pudong  and  Wuhan 
produced  subject  merchandise  during 
the  POI,  and  that  Baosteel  merged  with 
Pudong  and  may  have  merged  with 
Wuhan,  the  Department  is  concerned 
that  Baosteel  did  not  provide  any 
information  concerning  these  facilities. 
As  explained  above,  to  properly  conduct 
this  investigation,  it  is  essential  that  the 
Department  has  at  its  disposal 
information  regarding  the  weighted- 
average  factors  of  production  across  all 
of  a  company's  plants  that  produce 
subject  merchandise,  not  just  the  factors 
of  production  firoih  a  single  plant.  Using 
factors  of  production  for  only  one 
company  plant  may  distort  the  actual 
factors  of  production  for  the  entire 
company. 

In  response  to  the  Department's 
questions  on  this  issue,  Baosteel's 
December  7,  1999  supplemental 
questiormaire  response  on  page  two 
asserted  that  "The  Department  should 
note  that  the  merger  plan  was 
aimounced  on  November  17,  1998,  but, 
the  registration  did  not  occur  until 
August  1999."  Baosteel's  focus  on 
registration  of  the  merger  leads  to  its 
conclusion  on  page  three  that  "It  is 
Baosteel's  position  that  Pudong  did  not 
legally  merge  with  Baosteel  until  August 
10,  1999,  that  is,  well  after  the  POL"  In 
addition  to  taking  issue  with  the  timing 
of  the  merger,  Baosteel  also  challenged 
its  relevance  by  contending  that  the 
companies  with  which  it  merged  do  not 
produce  the  merchandise  under 
investigation,  and  therefore  the 
provision  of  factors  is  unnecessary. 
Specifically,  Baosteel's  December  7, 
1999,  supplemental  questionnaire 
response  on  page  three  notes  that 
"Pudong  has  previously  certified  that  it 
did  not  produce  the  subject 
merchandise  during  the  POL  and  does 
not  produce  this  subject  merchandise." 
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In  addition,  Baosteel  provided  a 
certification  in  E:  chibit  S5-3,  stamped 
by  Shanghai  Pus  eel  (Group)  Company 
Ltd.  which  it  trai  slated  as  follows: 
"This  is  to  certif]  that  we  do  not 
produce  the  cold  rolled  carbon  type 
steel  products." 

Regarding  the  iming  of  the  merger, 
the  Department  f  rst  notes  that 
Baosteel's  respor  ses  have  evolved,  from 
first  listing  the  ni  erged  entities  among 
Baosteel's  subsic  iaries,  to  the  most 
recent  focus  on  r  jgistration  of  the 
merged  entity  as  the  critical  event.  In 
addition,  these  e  rolved  statements 
remain  at  variani  e  with  several  public 
documents,  in  particular  public 
statements  origir  ating  from  Baosteel 
itself.  The  Depar  ment  finds,  based  on 
the  evidence  as  a  whole,  that  it  is 
appropriate  to  treat  the  companies  as 
having  merged  during  the  POI.  Baosteel 
has  failed  to  ade(  uately  support  its 
argument  that  re  istration  is  the  critical 
merger  event  be<  ause  it  did  not 
adequately  explain  the  merger  process. 
Specifically,  Qu«  stion  4  of  the 
Department's  November  22,  1999, 
supplemental  qu  estionnaire  requested 
Baosteel  to  "proi  ide  a  complete 
explanation  of  ti  e  actual  merger 
process"  and  to  '  clearly  identify  all 
legal  documenta  ion  and  proceedings 
which  must  occi  r  for  the  merger  to  be 
officially  legal  a(  cording  to  Baosteel." 
Also,  the  Depart:  nent  requested  Baosteel 
to  "detail  the  tin  ing  of  each  event." 
Instead,  Baostee  focused  almost 
exclusively  on  r<  gistration,  providing  no 
useful  informatii  in  regarding  the  process 
as  a  whole,  desp  te  repeated  attempts  by 
the  Department  o  get  this  information 
on  the  record  (sf  e  October  19  and 
November  5,  19<  9,  supplemental 
questionnaires).  As  a  result,  Baosteel 
has  prevented  tl  e  Department  from 
fuUv  understanc  ing  the  merger  process 
as  a  whole  so  th;  it  we  could  assess  the 
function  and  eff  (ct  of  registration. 
Absent  such  infi  rmation,  the 
Department  fine  s  no  basis  to  disregard 
the  company's  p  ublic  statements  which 
indicate  that  the  mergers  were 
completed  durir  g  the  POI. 

Baosteel's  insi  stence  that  none  of  the 
merged  entities  sroduced  subject 
merchandise  is  :  imilarly  unpersuasive. 
In  its  November  30,  1999  supplemental 
questionnaire,  t  le  Department  explicitly 
stated  that  Baosi  eel  should  report 
factors  of  produ  ;tion  for  Pudong  "if 
Pudong  manufa  :turBs  and  merchandise 
which  falls  with  in  the  scope  of  the 
investigation."  '  hus.  production  of  the 
subject  merchar  dise  was  the  sole 
criterion  for  rep  irting  factors  of 
production.  Ho\  /ever.  Baosteel's 
response  indica  es  that  it  added  an 
additional  critei  ion  for  determining 


whether  to  report  factors  of  production, 
i.e.,  whether  an  affiliated  producer 
exported  subject  merchandise  to  the 
United  Stated  during  the  POI.  Therefore, 
Baosteel's  responses  have  not  answered 
the  specific  question  whether  any  of  the 
merged  facilities  manufacture  the 
products  described  in  the  Scope  of  the 
Investigation  section  above. 

Further,  while  Pudong's  certification 
appears  to  have  been  written  in 
response  to  a  request  from  Baosteel 
regarding  specific  parameters,  those 
parameters  were  not  provided  to  the 
Department.  Because  the  Department 
does  not  know  the  set  of  products  to 
which  Pudong  is  certifying,  the 
certification's  analytical  usefulness  is 
limited,  especially  since  it  direcUy 
contradicts  recent  sources  of 
information  such  as  Iron  and  Steel 
Works  of  the  World,  Volume  13  (1999), 
page  82,  which  clearly  lists  Shanghai 
Pudong  as  a  1999  producer  of  carbon 
steel  cold-rolled  sheets. 

Thus,  given  that  Baosteel  appears  to 
have  withheld  this  information  despite 
the  Department's  requests,  pursuant  to 
section  776(a)(2)(A),  we  preliminarily 
determine  that  the  application  of  facts 
otherwise  available  is  warranted. 

Section  776(b)  of  the  Act  provides 
that,  if  an  interested  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,  the  Department  may,  in 
selecting  the  facts  otherwise  available, 
use  an  inference  that  is  adverse  to  the 
interests  of  that  party.  In  this  case,  we 
find  that  although  Baosteel  provided  the 
Department  with  information  regarding 
its  headquarters  plant,  Baosteel  has  not 
cooperated  to  the  best  of  its  ability 
because  it  failed  to  fully  support  the 
information  it  submitted  and  provided 
conflicting  information  on  the  record 
regarding  this  issue. 

Accordingly,  we  are  applying  adverse 
partial  facts  available  to  account  for  the 
portion  of  the  overall  Baosteel  Group's 
margin  which  might  be  attributed  to 
SMHC.  Given  that  the  public 
information  is  not  conclusive  with 
regard  to  Wuhan,  we  have  not  included 
this  plant  in  our  partial  facts  available 
calculation.  We  used  the  relation 
between  the  steelmaking  capacity  of  the 
Baosteel  headquarters  plant  and  the 
capacity  of  SMHC  to  weight-average  the 
calculated  and  partial  facts  available 
margin  to  arrive  at  an  overall  margin. 
We  weight-averaged  the  margin 
calculated  for  Baosteel's  headquarters 
plant  with  the  highest  petition  margin, 
23.72%  (to  account  for  SMHC),  to  arrive 
at  the  preliminary  margin.  See  Public 
Sources  Memorandum.  We  note, 
however,  that  we  issued  an  additional 
supplemental  questionnaire  on  this 


topic  and  therefore,  intend  to  examine 
this  issue  in  more  detail  for  the  final 
determination. 

PRC-Wide  Rate 

Information  on  the  record  of  this 
investigation  indicates  that  there  may  be 
producers/exporters  of  the  subject 
merchandise  in  the  PRC,  in  addition  to 
the  company  participating  in  this 
investigation,  as  noted  in  the  petition 
and  confirmed  by  the  Department's  own 
analysis  of  the  import  statistics  in 
comparison  to  Baosteel's  reported  U.S. 
sales.  Also,  U.S.  import  statistics 
indicate  that  the  total  quantity  of  U.S. 
imports  of  cold-rolled  steel  from  the 
PRC  is  greater  than  the  total  quantity  of 
cold-rolled  steel  exported  to  the  U.S.  as 
reported  by  Baosteel.  See  Corroboration 
Memorandum  to  Edward  Yang,  Office 
Director  from  Robert  Boiling  and  Karla 
Whalen,  dated  December  28,  1999 
("Corroboration  Memorandum").  Given 
this  discrepancy,  it  appears  that  not  all 
PRC  exporters  of  cold-rolled  steel 
responded  to  our  questionnaire. 
Accordingly,  we  are  applying  a  single 
antidumping  deposit  rate — the  PRC- 
wide  rate — to  all  exporters  in  the  PRC, 
other  than  Baosteel,  as  specifically 
identified  below  under  the  "Suspension 
of  Liquidation"  section  of  this  notice, 
based  on  our  presumption  that  the 
export  activities  of  the  companies  that 
failed  to  respond  to  the  Department's 
questionnaire  are  controlled  by  the  PRC 
government  (see,  e.g.,  Final 
Determination  of  Sales  at  Less-Than- 
Fair-Value:  Bicycles  from  the  People's 
Republic  of  China,  61  FR  19026  (April 
30,  1996)  ("Bicycles"). 

As  explained  below,  this  PRC-wide 
antidumping  rate  is  based  on  adverse 
facts  available.  Section  776(a)(2)  of  the 
Act  provides  that  if  an  interested  party 
or  any  other  person — 

(A)  withholds  information  that  has  been 
requested  by  the  administering  authority  or 
the  Commission  under  this  title,  (B)  fails  to 
provide  such  information  by  the  deadlines 
for  submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782,  (C) 
significantly  impedes  a  proceeding  under 
this  title,  or  (D)  provides  such  information 
but  the  information  cannot  be  verified  as 
provided  in  section  782(1).  the  administering 
authority  and  the  Commission  shall,  subject 
to  section  7B2(d),  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  title. 

In  this  case,  we  found  that  there  are  PRC 
producers/exporters  who  failed  to 
respond  to  our  questionnaire,  thereby 
withholding  information  necessary  for 
reaching  the  applicable  determination 
within  the  meaning  of  section 
776(a)(2)(A)  of  the  Act.  Moreover,  by 
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refusing  to  respond  to  the  Department's 
questionnaire,  these  producers/ 
exporters  significantly  impeded  this 
investigation  within  the  meaning  of 
section  776(a)(2)(C)  of  the  Act.  Thus,  in 
making  oiu-  preliminary  determination, 
we  are  required  to  use  facts  otherwise 
available. 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interest  of  that  party  as  the  facts 
otherwise  available.  The  exporters  that 
decided  not  to  respond  in  any  form  to 
the  Department's  questionnaire  failed  to 
act  to  the  best  of  their  ability  in  this 
investigation.  Thus,  the  Department  has 
determined  that,  in  selecting  from 
among  the  facts  otherwise  available,  an 
adverse  inference  is  warranted.  As 
adverse  facts  available,  we  are  assigning 
the  highest  margin  in  the  petition,  23.72 
percent,  which  is  higher  than  the 
calculated  margin.  Further,  absent  a 
response,  we  must  presume  government 
control  of  these  and  all  other  PRC 
companies  for  which  we  caimot  make  a 
separate  rate  determination. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  upon 
"secondary  information"  in  using  facts 
otherwise  available,  such  as  the  petition 
rates,  the  Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  (1994)  ("SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

The  petitioner's  methodology  for 
calculating  export  price  ("EP")  and  NV 
is  discussed  in  the  Notice  of  Initiation. 
The  information  contained  in  the 
petition  demonstrates  that  petitioners 
calculated  EP  based  on  average  unit 
values  ("AUVs"),  which  rely,  in  turn,  on 
U.S.  import  statistics.  Petitioners  used 
POI  data  for  HTSUS  numbers 
7209.16.00.90  and  7209.17.00.90.  The 
AUVs  were  calculated  by  dividing  the 
free-along-side  values  by  net  tons. 
Petitioners  made  no  deductions  from 
these  calculated  AUVs.  The  information 
in  the  petition  with  respect  to  NV  is 
based  on  factors  of  production  for  one 
petitioner  through  the  hot-rolled 
production  stage,  and  on  another 
petitioner's  factors  of  production  for  the 
additional  processing  stages  necessary 
to  produce  cold-rolled  steel.  Petitioners 
valued  the  factors  of  production,  where 
possible,  based  on  reasonably  available. 


public  surrogate  country  data. 
Petitioners  used  India  as  their  surrogate 
country  for  valuation  of  the  factors  of 
production. 

To  corroborate  the  margins  we  are 
using  as  adverse  facts  available,  we  re- 
examined evidence  supporting  the 
petition  calculation.  In  accordance  with 
section  776(c)  of  the  Act,  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  U.S.  price  and  NV 
calculations  on  which  the  petition 
margin  was  based  and  compared  the 
sources  used  in  the  petition  to  publicly- 
available  information,  where  available. 
We  compared  petitioner  factor  usage 
data  to  the  actual  factor  usage  data  of 
Baosteel  for  the  most  significant  fac^for 
inputs,  and  we  find  this  information  to 
be  sufficiently  corroborated  as  defined 
in  the  statute.  Furthermore,  because  the 
other  information  in  the  petition  is  from 
public  sources  contemporaneous  with 
the  POI,  we  find,  for  the  purpose  of  the 
preliminary  determination,  that  the 
margins  in  the  petition  are  sufficiently 
corroborated.  See  Corroboration 
Memorandum. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  carbon  steel  from  the  PRC  to  the 
United  States  were  made  at  LTFV,  we 
compared  the  EP  to  the  NV,  as  specified 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  wfi  used  EP  because  the  subject 
merchandise  was  sold  directly  to 
unaffiliated  customers  in  the  United 
States  prior  to  importation  and  because 
constructed  export  price  methodology 
was  not  otherwise  indicated.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  NVs.  See  Valuation 
Memorandum.  We  calculated  EP  based 
on  prices  to  unaffiliated  purchasers  in 
the  United  States.  We  made  deductions, 
where  appropriate,  for  loading  labor. 

Normal  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
value  of  the  factors  of  production 
reported  by  Baosteel.  We  used  factors  of 
production,  reported  by  Baosteel,  for 
materials,  energy,  labor,  by-products, 
and  packing.  We  made  adjustments  to 
the  usage  rates  for  these  factors  as  noted 
below.  In  accordance  with  our  standard 
practice,  where  an  input  is  sourced  from 
a  market  economy  and  paid  for  in        > 
market  economy  currency,  the 
Department  employs  the  actual  price 
paid  for  the  input  to  calculate  the 


factors-based  NV.  See  Lasko  Metal 
Products  V.  United  States.  437  F.  3d 
1442  (Fed.  Cir.  1994)  ("Lasko"). 
Baosteel  reported  that  some  of  its  inputs 
were  sourced  from  market  economies 
and  paid  for  in  market  economy 
currency.  However,  we  determined  not 
to  use  the  prices  reported  by  Baosteel 
for  coking  coal  because  the  purchase 
was  insignificant  in  comparison  to  the 
domestic  purchases.  Therefore,  we 
disregarded  Baosteel's  coking  coal 
information  and  instead  used  publicly- 
available  information  from  India.  See 
Valuation  Memorandum. 

Baosteel  identified  a  number  of  by- 
products which  it  claimed  are  recycled 
in  the  production  process  and/or  sold. 
However,  the  response  was  unclear  as  to 
how  much  of  these  various  inputs  are 
entered  into  the  production  process  or 
sold.  Therefore,  the  Department  has 
only  offset  the  cost  of  production  by  the 
amount  of  a  by-product  where 
Baosteel's  response  indicated  that  it  was 
sold  and  not  re-entered  into  the 
production  process.  We  intend  to 
examine  this  issue  more  closely  at 
verification.  See  Valuation 
Memorandum. 

Finally,  we  made  an  adjustment  to  the 
reported  energy  usage  factor.  Because 
we  could  not  clearly  determine  what 
portion  of  the  self-produced  energy 
factor  went  into  direct  steelmaking,  we 
have  estimated  this  usage  rate  based  on 
an  Indian  steel  producer's  self-produced 
energy  costs. 

Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  Where 
possible,  we  attempted  to  value  material 
inputs  on  the  basis  of  tax -exclusive 
domestic  prices.  We  used  import  prices 
to  value  factors.  We  removed  from  the 
imports  data  import  prices  from 
countries  which  the  Department  has 
previously  determined  to  be  NMEs.  For 
those  values  not  contemporaneous  with 
the  POL,  we  adjusted  for  inflation  using 
wholesale  price  indices  ("WPI"), 
published  in  the  International  MonetEiry 
Fund's  International  Financial 
Statistics.  For  a  complete  analysis  of 
surrogate  values,  see  Valuation 
Memorandum. 

For  most  raw  material  and  energy 
surrogate  values,  we  used  values  as 
reported  in  the  Monthly  Statistics  of 
Foreign  Trade  of  India,  Vol.  11 — Imports, 
Directorate  General  of  Commercial 
Intelligence  &  Statistics,  Ministry  of 
Commerce,  Government  of  India, 
Calcutta.  The  price  information  from 
Monthly  Statistics  of  Foreign  Trade  of 
India  represents  cumulative  values  for 
the  period  of  April  1997  through  March 
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1998.  For  each  i  iput  value  obtained 
from  the  above  r  sferenced  publication, 
we  used  the  avei  age  value  per  kilogram 
for  that  input  frc  m  market  economics. 
Import  statistics  from  NMEs  were 
excluded  in  the  :alculation  of  the 
average  value.  G  iven  that  the  data  from 
this  publication  is  not  contemporaneous 
with  the  FOI,  w(  adjusted  material 
values  for  inflati  on  by  using  the  WPI 
rate  for  India.  W  3  then  converted  each 
of  the  raw  matei  ial  inputs  to  U.S. 
dollars  using  an  exchange  rate 
conversion  facte  r. 

For  certain  otl  ler  factors,  we  used 
values  as  reporti  id  in  the  United  Nations 
Commodity  Trai  ie  Statistics  for  India  in 
1997.  We  conve  ted  these  values  as 
appropriate.  See  Valuation 
Memorandum. 

The  Departme  nt  determined  that  the 
only  surrogate  vilue  for  slag  from  India 
was  unreliable,  \ccording  to  New  Steel, 
February  1997,   lages  24  and  44.  slag  has 
a  relatively  low  talue  compared  to  the 
price  of  steel.  B<  cause  the  Indian  value 
for  slag  was  unu  sually  high  compared  to 
the  price  of  the  :  ubject  merchandise,  the 
Department  has  preliminarily  used 
values  for  slag  fi  om  the  U.S.  Geological 
Survey,  Mineral ,.  Commodities 
Summaries  fron  1998. 

Baosteel  repoi  ted  that  three  types  of 
iron  ore  were  pi  rchased  from  marker 
economy  suppliers,  namely,  iron  ore 
fines,  iron  ore  li  mps,  and  iron  ore  . 
pellets.  The  evi(  ence  provided  by 
Baosteel  indicat  3d  that  its  market 
economy  purchi  ises  of  iron  ore  were 
significant.  See  section  B  of  the  October 
4,  1999  submission.  Exhibit  SD-5.  The 
Department  has  determined  to  use  the 
FOB  Baosteel  pi  ices  as  reported,  in 
accordance  witl  Lasko.  However,  for 
that  portion  of  t  le  three  iron-ore  type 
shipments  whic  h  were  unloaded  at  an 
intermediary  pc  rt,  we  have  added  an 
unloading  and  <  loading  expense,  as 
well  as  Indian  s  arrogate  river  transport 
freight  expense,  given  that  the  data 
indicates  that  tl  e  prices  reported  did 
not  account  for  these  additional 
expenses.  We  b  ised  the  freight  expense 
on  the  simple  a  ^erage  of  three  surrogate 
values  providec  by  Baosteel.  We  then 
added  the  freig  it  and  shipment 
expenses  to  a  w  eighted-average  FOB 
Baosteel  price  t )  account  for  materials 
delivered  at  an  ntermediary  port. 
Finally,  we  wei  jht-averaged  the  total 
value  of  the  iroi  i  ore  delivered  directly 
to  Baosteel  witl  i  the  total  value  of  the 
iron  ore  unload  3d  at  an  intermediately 
port  to  derive  a  final  market-based  iron 
ore  price  per  ca  [egory  of  iron  ore 
reported.  For  th  e  "otHer"  iron  ore  input 
category  reporti  (d  by  Baosteel,  we  used 
a  surrogate  vah  e  as  reported  in  the 
United  Nations  Commodity  Trade 


Statistics  for  India  in  1997  because  this 
was  not  purchased  via  market  economy 
sources.  We  have  also  added  a 
proportional  unloading  and  loading 
charge  and  transportation  cost  as 
appropriate  using  the  above 
methodology.  See  Valuation 
Memorandum. 

For  labor,  we  used  the  Chinese 
regression-based  wage  rate  at  Import 
Administration's  homepage.  Import 
Library,  Expected  Wages  of  Selected 
NMW  Countries,  revised  in  May  1999. 
Because  of  the  variability  of  wage  rates 
in  countries  with  similar  per  capita 
gross  domestic  prices,  section 
351.408(c)(3)  of  the  Department's 
regulations  requires  us  to  use  a 
regression-based  wage-rate.  The  source 
of  this  wage-rate  data  on  Import 
Administration's  homepage  is  found  in 
the  1998  Year  Book  of  Labour  Statistics, 
International  Labour  Office  (Geneva: 
1998),  Chapter  5B:  Wages  in 
Manufacturing. 

For  overhead,  profit  and  SG&A 
expenses,  we  used  averaged  information 
reported  in  publicly  available  financial 
reports  to  two  Indian  steel  producers. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Shanghai  Baosteel  Group  Cor- 
poration (including  Baosteel 
Group  International  Trade, 
Inc)       

8.84 

China-wide  Rate*  

23.72 

•The  China-wide  rate  applies  to  all  entries 
of  the  subject  merchandise  except  for  entries 
from  exporters  that  are  identified  individually 
above. 


TTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  the  domestic 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports,  or 
sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise. 

Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary    » 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  November  8,  1999,  Baosteel 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  Baosteel  also  included 
a  request  to  extend  the  provisional 
measures  to  not  more  than  six  months. 
Accordingly,  since  we  have  made  an 
affirmative  preliminary  determination, 
we  have  postponed  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes. 
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Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
several  cold-rolled  cases,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  135  days 
after  the  date  of  publication  of  this 
preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i){l)  of  the  Act. 

Dated:  December  28,  1999. 
Holly  A.  Kuga, 

■Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-300  Filed  1-6-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-489-808] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Cold-Rolled  Flat-Rolled 
Carix>n-Quality  Steel  Products  from 
Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Ranado,  Stephanie  Arthur  or 
Robert  James  at  (202)  482-3518,  (202) 
482-6312  or  (202) 482-5222, 
respectively;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 


III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  (URAA).  In  addition,  unless 
otherwise  indicated,  all  citations  to 
Department  of  Commerce  (Department) 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (April  1, 
1999). 

Preliminary  Determinations 

We  preliminarily  determine  that  cold- 
rolled  flat-rolled  carbon-quality  steel " 
products  (cold-rolled  steel  products) 
from  Tiu-key  are  being  sold,  or  are  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  733  of  the  Tariff  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  June  21, 1999,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  cold-rolled 
steel  products  from  Argentina,  Brazil, 
the  People's  Republic  of  China, 
Indonesia,  Japan,  the  Russian 
Federation,  Slovakia,  South  Africa, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela.  See  Initiation  of 
Antidimiping  Duty  Investigations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Argentina, 
Brazil,  the  People's  Republic  of  China, 
Indonesia,  Japan,  the  Russian 
Federation,  Slovakia,  South  Africa, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela,  164  FR  34194  (June  25, 
1999)  (Initiation  Notice).  Since  the 
initiation  of  the  investigations,  the 
following  events  have  occurred: 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
received  responses  from  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners  ' ,  aimed  at  clarifying  the 
scope  of  the  investigation.  See 


Memorandum  to  Joseph  A.  Spetrini, 
November  1,  1999  (Scope 
Memorandum)  for  a  list  of  all  persons 
submitting  comments  and  a  discussion 
of  all  scope  comments.  There  are  several 
scope  exclusion  requests  for  products 
which  are  currently  covered  by  the 
scope  of  this  investigation  that  are  still 
under  consideration  by  the  Department. 
These  items  are  considered  to  be  within 
the  scope  for  this  preliminary 
determination;  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  See  Scope 
Memorandum. 

On  June  22,  1999,  the  Department 
requested  information  from  the  U.S. 
Embassy  in  Turkey  to  identify 
producers/exporters  of  the  subject 
merchandise.  On  June  21,  1999,  the 
Department  also  requested  comments 
from  petitioners,  two  potential 
respondents,  Eregli  Demir  ve  Qelik 
Fabrikalari  T.A.§".  (Erdemfr)  and 
Borgelik  Qlelik  Sanayii  ve  Ticaret  A.S. 
(Borcelik),  and  the  Embassy  of  Tin-key 
in  Washington  regarding  the  criteria  to 
be  used  for  model  matching  purposes. 
On  July  26,  1999,  Borcelik  submitted 
comments  on  our  proposed  model- 
matching  criteria.  Petitioners  filed 
additional  model  match  comments  on 
June  28,  1999. 

On  July  16, 1999,  the  United  States 
International  Trade  Commission  (the 
Commission)  notified  the  Department  of 
its  affirmative  preliminary  injury 
determination  in  this  case. 

The  Department  issued  antidiunping 
questionnaires  to  Erdemir  and  Borcelik 
on  June  22,  1999  (Section  A)  and  July 
9, 1999  (Sections  B  through  D).  The 
questionnake  is  divided  into  five  parts; 
we  requested  that  Erdemir  and  Borcelik 
respond  to  Section  A  (general 
information,  corporate  structiue,  sales 
practices,  and  merchandise  produced). 
Section  B  (home  market  or  third-country 
sales).  Section  C  (U.S.  sales),  and 
Section  D  (cost  of  production/ 
constructed  value  for  high  inflation 
economies).  In  addition,  we  required 
respondents  to  respond  to  additional 
questions  based  on  our  determination 
that  the  Turkish  economy  underwent 
high  inflation  during  the  POI.^ 


'  Petitioners  in  this  ca.se  are  Bethlehem  Steel 
Corporation.  Gulf  States  Steel,  Inc..  Ispat  Inland 
Inc.,  LTV  Steel  Company  Inc.,  National  Steel 
Company.  Steel  Dynamics,  Inc.,  U.S.  Steel  Group, 
a  unit  of  USX  Corporation,  Weirton  Steel 
Corporation,  United  Steelworkers  of  America,  and 
Independent  Steelworkers  Union  (collectively, 
petitioners). 


^  Based  on  our  analysis  of  Turkey's  consumer 
price  and  wholesale  price  indices,  we  determined 
that  the  Turkish  economy  was  experiencing  high 
inflation  during  the  POI  (see  1999  issues  of  the 
International  Monetary  Fund's  International 
Financial  Statistics).  "High  inflation"  is  a  term  used 
to  refer  to  a  high  rate  of  increase  in  price  levels. 
Investigations  and  reviews  involving  exports  from 
countries  with  highly  inflationary  economies 
require  special  methodologies  for  comparing  prices 
and  calculating  CV  and  fXJP.  Generally,  a  25 
percent  inflation  rate  has  been  used  as  a  guide  for 
assessing  the  impact  of  inflation  on  .AD 

Continued 
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Respondents 
responses  to 
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through  D 
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1999.  Petitioned 
respondents' 
July  27,  1999 
We  issued  the 
questionnaires 
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sections  B 
1999.  Erdemir 
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questionnaire 
Erdemir  res 
through  D  of 
questionnaire 
Borcelik 
1999.  Petitionees 
comments  on 
supplemental 
September  21 
October  19, 
supplemental 
with  an  additi 
submit 
product-speci 
responded  to 
3,  1999.  Further 
supplemental 
1999,  to  which 
November  5 


I  recei\  ed 
I  resp(  nse 
submitted 
through 


aid ; 
fjllc 


throi  igh 


on 
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en  I 
respoi  ded 


rifst 


and  I 
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t) 

cnal 
appropi  iate 
ific 
th 


t3 


1'  199. 


Period  of  Inves  ligation 


The  period 
April  1,  1998 


Scope  of  Investigations 

For  purpose! 
products  coveipd 
(cold-reduced) 
steel  products, 
coated  with  mi 
annealed,  pain  :< 
with  plastics 
substances,  b 
or  wider,  (whe  her 
successively  si  i 
or  otherwise  ci  i 


Element  ... 
Weight  % 


•  Certain  flap 

istics: 

Thickness 

Width:  < 


Element 


investigations  anil 
94.5.  entitled  ■ 


Dif  e 
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submitted  their  initial 
Se  :tion  A  of  the 
questionnaire  on  July  13, 
Borcelik's  sections  B 
on  August  31.  1999. 
it's  response  to 
D  on  September  3, 
filed  comments  on 
qilestionnaire  responses  on 
September  13,  1999. 
lowing  supplemental 
:o  respondents:  (i) 
A|igust  24,  1999,  and  (ii) 
D  on  September  16. 
<  jid  Borcelik  responded 
supplemental 
September  10.  1999. 

to  sections  B 
supplemental 
October  7,  1999; 
on  October  14, 
filed  additional 
pendents' 
r  jsponses  between 

October  22.  1999.  On 
we  issued  a  second 
Erdemir  providing  it 
opportunity  to 
information  on 
costs.  Erdemir 
is  request  on  November 
we  issued  a  second 
Borcelik  on  October  26, 
it  responded  on 


c 


investigation  (POI)  is 
through  March  31,  1999. 


of  this  investigation,  the 
are  certain  cold-rolled 
flat-rolled  carbon-quality 
neither  clad,  plated,  nor 
ital,  but  whether  or  not 
:ed,  varnished,  or  coated 
other  non-metallic 
1  in  coils,  0.5  inch  wide 

or  not  in 
perimposed  layers  and/ 
iled,  such  as  spirally 


oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadiimi, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
Ccirbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromiimi,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 

Chemical  Composition 


1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconivun. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quemtities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and  (a) 
fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inches),  or  (b)  semi-processed, 
with  core  loss  of  less  than  0.085 
watts/pound  per  mil  (.001  inches); 

•  Certain  shadow  mask  steel,  which  is 

aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 


Thickness:  0.001  to  0.010  inches 
Width:  15  to  32  inches 


C 

<0.002% 


)er  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 


152 


<1.0  mm 
4  mm 


Chemical  Composition 


Si 


Mn 


reviews  (.see  Policy  Bulletin  No. 
rcnces  in  Merchandise 


Calculations  in  Hyperinflationary  Economies.' 
dated  March  25.  1994). 


Weight  % 
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Chemical  Composition— Continued 


0.90-1.05 


0.15-0.35 


0.30-0.50 


<0.03 


<  0.006 


Tensile  Strength 
Hardness  


Mechanical  Properties 


>162Kgf/mm2 

>  475  Vickers  hardness  number 


Physical  Properties 


Flatness 


<  0.2%  of  nominal  strip  width 


Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  uniform  tempered  martensite. 

N0N-1^ETALLIC  INCLUSION 


Sulfide  Inclusion 
Oxide  Inclusion  . 


Area 
Percentage 


<  0.04% 

<  0.05% 


Compressive  Stress:  10  to  40  Kgf/mm- 


Surface  Roughness 


Thickness  (mm) 

Roughness 
(urn) 

t<  0.209 

Rz  <0  5 

0.209  <  t  <  0.310 

Rz  <06 

0.310  <  t  <  0.440  

Rz  <  07 

0.440  <  t  <  0.560  

Rz  <08 

0.560  <  t  

Rz  <  1  0 

•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <  0.100  mm  +/  -  7% 
Width:  100  to  600  mm 


Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 
<0.05 


Al 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Hardness  

Total  Elongation 
Tensile  Strength 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm  2 


Physical  Properties 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1 .0  m) 


<  0.3  micron 

<  3.0  mm 

<  0.5  mm 

<  0.01  mm  greater  than  thickness 

<  75.0  mm 


Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inches  +/-.0015  inches 
Width:  33  to  45.5  inches 


Chemical  Composition 


Element  

Min.  Weight  % 

Max.  Weight  % 

C 

0.004 

Mn 
0.4 

P 

0.09 

S 
0.009 

Si 
0.65 

Al 

0.4 

1130 


Hardness 


Finish  

Gamma  Crown  (in 

Flatness  

Coating  

Camber  (in  any  10 
Coil  Size  ID. 


5  inches) 


Core  Loss  (1 .5T/6( 
NAAS 

Pemieability  (1. 
NAAS 


3.8  Watts/Pound  max. 


Certain  aperture 
Thickness:  C 
Width:  381- 


raask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 

.025  to  0.245  mm 
1000  mm 

Chemical  Composition 


Element  .. 
Weight  % 


•  Certain  tin  n^ll  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


Non-metallifc 
and  inclusion 
Surface 
The  surface 


Extra  Bright 


Element  

Min.  Weight  %  . 
Max.  Weight  % 


Non-metall 
and  inclusion 
Surface 
The  surface 
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Mechanical  Properties 


B  60-75  (AIM  65) 


Physical  Properties 


feet)  Vi6  inch. 


Smooth  (30-60  microinches). 

0.0005  inches,  start  measuring  'A  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

20  inches 


Magnetic  Properties 


1700  gauss/oersted  typical 
1500  minimum 


C 
<0.01 


N 

0.004  to 

0.007 


AI 
<  0.007 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


SI 
0.03 


AI 

0.08 
(Aim- 
ing 
0.05) 


As 
0.03 
0.02 


Cu 
0.08 


N 

0.003 

0.008 

(Aiming 

0.005) 


Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Tre4tment  as  follows:  *         .  ,     ,        .  i    i     i    • 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 


g:  oups 


Surface  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


5(0.1) 


Min. 


0(0) 


Max. 


7  (0.2) 


Certain  full  h^rd  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


c 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023 
(Aim- 
ing 
0.018 
Max.) 


Si 
0.03 


AI 

0.03 
0.08 
(Aim- 
ing 
0.05) 


As 
0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming  0.005). 


Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Treatment  as  follows: 

finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 
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Surface  Finish 


Stone  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


16  (0.4) 


Min. 


8  (0.2) 


Max. 


24  (0.6) 


Certain  "blued  steel"  coil  (also  know  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  and  size  of  0.38 

nun  X  940  nun  x  coil,  and  with  a  bright  finish; 
Certain  cold-rolled  steel  sheet,  which  meets  the  following  characteristics: 

Thickness  (nominal):  <  0.019  inches 

Width:  35  to  60  inches 


Chemical  Composition 


Element  „ 

Max.  Weight  %  '"'Z 

Min.  Weight  % 

•  Certain  band  saw  steel,  which  meets  the  following  characteristics 
Thickness:  <  1.31  mm 
Width:  <  80  mm 


Chemical  Composition 


Element  .. 
Weight  % 


C 
1.2  to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
<0.03 


S 
<  0.007 


Cr 
0.3  to  0.5 


Ni 
<0.25 


Other  properties: 

Carbide:  fully  spheroidized  having  > 
80%  of  carbides,  which  are  <  0.003 
mm  and  uniformly  dispersed 

Surface  finish:  bright  finish  ft-ee  fi'om 
pits,  scratches,  rust,  cracks,  or 
seams 

Smooth  edges 

Edge  camber  (in  each  300  nun  of 
length):  <  7  mm  arc  height 

Cross  DOW  (per  inch  of  width):  0.015 
mm  max. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030,7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000,  7209.25.0000, 
7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 
7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.19.0000,  7225.50.6000, 
7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225.99.0090, 
7226.19.1000,  7226.19.9000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 


merchandise  imder  investigation  is 
dispositive. 

Facts  Available 

Section  776(a)(2)  of  the  Tariff  Act 
provides  that  "if  an  interested  party  or 
any  other  person  (A)  withholds 
information  that  has  been  requested  by 
the  administering  authority;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782;  (C)  significantly 
impedes  a  proceeding  under  this  title;  or 
(D)  provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i),  the 
administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title." 

In  this  case  Erdemir  failed,  in  its 
original  and  supplemental  responses,  to 
provide  unique  product  costs  which 
account  for  the  differences  in  physical 
characteristics  as  defined  by  the 
Department.  Erdemir  assigned  the  same 
costs  to  all  products  within  a  cold-rolled 
family  group.  That  methodology  does 
not  provide  product-specific  cost  of 
production  (COP)  information,  nor  does 
it  provide  the  Department  with 
information  to  calculate  a  difference  in 
merchandise  (DIFMER)  adjustment  to 
account  for  differences  in  physical 
characteristics  when  comparing  sales  of 
similar  merchandise.  Additionally, 
Erdemir  created  these  cold-rolled 
families  using  its  matching 
characteristics  that,  while  based  on  the 


company's  records,  do  not  correspond 
to  the  characteristics  identified  by  the 
Department.  See  "Product  Comparison" 
section  below.  Without  accm-ate  data  for 
these  items,  we  cannot  perform  a 
reliable  cost  test;  we  cannot  make 
appropriate  selections  of  sales  for  price- 
to-price  comparisons;  nor  can  we 
determine  accurate  constructed  values 
for  use  as  normal  value.  We  issued 
Erdemir  several  supplemental 
questionnaires  requesting  that  it  correct 
these  errors,  but  it  failed  to  do  so. 
Accordingly,  Erdemir's  failure  to 
provide  the  requested  data  renders  its 
response  unusable  for  this  preliminary 
determination.  Therefore,  in  light  of 
Erdemir's  failure  to  provide  requested 
information  necessary  to  calculate 
dumping  margins  in  this  case,  in 
accordance  with  section  776(a)  of  the 
Tariff  Act,  we  are  forced  to  resort  to 
total  facts  available  for  this  preliminary 
determination. 

Section  776(b)  of  the  Tariff  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
iaterests  of  the  party  as  facts  otherwise 
available.  Adverse  inferences  are 
appropriate  "to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fully."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Session  at  870 
(1994).  Furthermore,  "an  affirmative 
finding  of  bad  faith  on  the  part  of  the 
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respondent  is  no  required  before  the 
Department  may  make  an  adverse 
inference."  Antic  umping  Duties; 
Countervailing  Duties;  Filial  Rule,  62  FR 
27296,  27340  (Miy  19,  1997),  (Final 
Rule). 

In  this  case  we  have  determined  that 
Erdemir  has  not  i  icted  to  the  best  of  its 
ability  in  respom  ling  to  the 
Department's  rec  uest  for  product- 
specific  cost  info  rmation  that  takes  into 
account  physical  differences  in  the 
products.  In  our  iupplemental 
questionnaires  w  b  repeatedly  instructed 
Erdemir  to  rely  ri  ot  only  on  its  existing 
financial  and  cos  I  accounting  records, 
but  on  any  other  information  which 
would  allow  it  tc  calculate  a  reasonable 
allocation  of  its  c  osts.  It  is  standard 
procedure  for  th(  Department  to  request 
product-specific  cost  data  and  we 
routinely  receive  such  information  from 
respondents,  as  )  ve  did  from  the  other 
respondent,  Bon  elik,  in  this  case.  In  the 
Department's  ex  )erience  companies 
have  informatioi  which  allows  them  to 
calculate  a  reaso  lable  estimate  of  the 
costs  to  make  a  ^  iven  product.  Even  if 
a  company  does  lot  identify  product- 
specific  costs  in  ts  normal  financial  and 
cost  accounting  i  ecords,  it  should  be 
able  to  make  son  le  reasonable  allocation 
of  its  costs  amon  i  distinct  products 
through  the  use  i  )f  other  product  and 
production  infot  mation. 

Under  section  782(c)  of  the  Tariff  Act, 
a  respondent  ha;  a  responsibility  not 
only  to  notify  th  >  Department  if  it  is 
unable  to  provicle  requested 
information,  but  also  to  provide  a  "full 
explanation  and  suggested  alternative 
forms."  In  respo  ise  to  our  requests  for 
product-specific  cost  data  Erdemir  only 
repeated  the  stat  sment  that  its 
accounting  recoi  ds  did  not  permit  it  to 
report  product-s  lecific  costs. 
Cooperation  in  £  n  antidumping 
investigation  rec  uires  more  than  a 
simple  statemen  t  that  a  respondent 
cannot  provide  (  ertain  information  from 
its  previously  pi  epared  accounting 
records;  the  bur(  en  to  establish  that  it 
has  acted  to  the  )est  of  its  ability  rests 
upon  the  respor  dent.  As  noted  above,  to 
meet  that  burde:  i  a  respondent  must 
explain  what  stc  ps  it  has  taken  to 
comply  with  th<  information  request, 
and  propose  alt(  rnative  methodologies 
for  getting  the  n  !cessary  information. 
See  also  Allied-  iignal  Aerospace  v. 
United  States.  9^6  F.2d  1185,  1192  (Fed. 
Cir.  1993).  Erde  nir  has  failed  to  do 
either.  Moreove  •,  we  find  that  Erdemir's 
claim  that  it  is  i  nable  to  provide  this 
information  is  i  iconsistent  with 
Erdemir's  other  statements  and 
information  on  he  record  of  this  case. 
For  example,  Ei  Jemir  closely  tracks 
actual  producti(  m  for  yield  purposes 


and  for  purposes  of  identifying 
particular  coils  for  warehouse 
identification  as  is  evidenced  by  the 
yield  information  maintained  by  the 
company  and  the  identifying  tags 
affixed  to  each  finished  product. 
Erdemir  also  has  budgets, 
manufacturing  standards,  and 
engineering  standards  for  specific 
products  listed  in  the  company's 
product  brochure.  Erdemir  must 
develop  production  plans  involving  the 
identification  of  certain  products  as 
produced  from  certain  raw  materials  on 
certain  production  lines  using  specific 
engineering  standards.  Further,  to 
maintain  ISO  certification,  Erdemir 
must  maintain  contemporaneous 
records  of  production  and  processes  to 
insure  the  quality  of  the  products  it 
produces.  While  Erdemir's  financial 
accounting  records  do  not  contain  the 
information  requested  on  separate 
product  costs,  ihe  company  could  have 
developed  a  reasonable  allocation 
methodology  to  allocate  costs  to 
products  on  a  control  number 
(CONNUM)-specific  basis  using  the 
company's  normal  cost  accounting 
records  as  a  starting  point  to  calculate 
CONNUM-specific  costs.  The 
Department  repeatedly  requested  that 
Erdemir  look  beyond  its  financial  and 
cost  accounting  records  and  select  ft'om 
a  variety  of  available  data  using,  for 
example,  engineering  standards,  direct 
labor  hours,  machine  hours,  budgeting 
systems,  production  line  reports, 
production  time,  or  other  production 
records  for  allocating  costs  to  products 
on  a  CONNUM-specific  basis. 

Given  Erdemir's  repeated  failure 
throughout  the  investigation  to  provicie 
product-specific  cost  data  that  takes  into 
account  physical  differences  in  the 
product  or  to  provide  any  meaningful 
explanation  of  why  such  data  could  not 
be  provided,  we  preliminarily 
determine  that  Erdemir  did  not 
cooperate  to  the  best  of  its  ability. 
Accordingly,  we  have  used  an  adverse 
inference  in  selecting  the  facts  available 
to  determine  Erdemir's  margin. 

In  addition,  Borcelik  failed,  in  its 
original  and  supplemental  response,  to 
provide  COP  data  for  major  inputs 
purchased  from  an  affiliated  party. 
Therefore,  in  accordance  with  section 
776(a)  of  the  Tariff  Act,  we  have 
preliminarily  determined  to  use  facts 
available  in  computing  the  affiliate's 
COP  for  purposes  of  the  major  input 
rule.  As  facts  available  we  used  the  cost 
of  major  inputs  from  the  petition.  See 
"Cost  of  Production"  section  below. 

Section  776(c)  of  the  Tariff  Act 
provides  that  where  the  Department 
selects'from  among  the  facts  otherwise 
available  and  relies  on  "secondary 


information,"  such  as  the  petition,  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The  SAA 
states  that  "corroborate"  means  to 
determine  that  the  information  used  has 
probative  value.  See  SAA  at  870.  In  this 
proceeding  we  considered  the  petition 
as  the  most  appropriate  information  on 
the  record  to  form  the  basis  for  a 
dumping  calculation  for  Erdemir  and  for 
the  cost  of  a  major  input  for  Borcelik.  In 
accordance  with  section  776(c)  of  the 
Tariff  Act,  we  sought  to  corroborate  the 
data  contained  in  the  petition.  We 
reviewed  the  adequacy  and  accuracy  of 
the  information  in  the  petition  during 
our  pre-initiation  analysis  of  the 
petition,  to  the  extent  appropriate 
information  was  available  for  this 
purpose  {e.g.,  import  statistics,  cost  data 
and  foreign  market  research  reports). 
See  Initiation  Notice  at  34202.  For 
purposes  of  the  preliminary 
determination,  we  attempted  to  further 
corroborate  the  information  in  the 
petition.  We  re-examined  the  export 
price,  home  market  price,  and  CV  data 
provided  for  the  margin  calculations  in 
the  petition  in  light  of  information 
obtained  during  the  investigation  and, 
to  the  extent  practicable,  found  that  it 
has  probative  value  (see  Memorandum 
to  the  File,  "Facts  Available  Rate  and 
Corroboration  of  Secondary 
Information,"  dated  December  8,  1999). 
As  adverse  facts  available,  we  have 
preliminarily  assigned  Erdemir  the  rate 
of  32.91  percent,  the  highest  calculated 
margin  in  the  petition.  This  rate  is 
subject  to  further  comments  by 
interested  parties  and  therefore  may  be 
changed  for  the  final  determination. 

Product  Comparisons 

We  relied  on  fourteen  criteria  to 
match  U.S.  sales  of  subject  merchandise 
to  comparison-market  sales  of  the 
foreign  like  product:  hardening  and 
tempering,  paint,  carbon  level,  quality, 
yield  strength,  minimum  thickness, 
thickness  tolerance,  width,  edge  finish, 
form,  temper  rolling,  leveling, 
annealing,  and  surface  finish.  A  detailed 
description  of  the  matching  criteria,  as 
well  as  our  matching  methodology  is 
contained  in  the  Borcelik's  Preliminary 
Determination  Memorandum,  dated 
December  8,  1999  (Preliminary 
Determination  Memorandum). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  products  from  Turkey  were 
made  in  the  United  States  at  less  than 
fair  value,  we  compared  the  export  price 
(EP)  to  the  normal  value  (NV),  as 
described  in  the  "Export  Price"  and 
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"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l){A)(i)  of  the  Tariff  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 
Turkey  experienced  significant  inflation 
during  the  POI,  as  measured  by  the 
Wholesale  Price  Index,  published  in  the 
June  1999  issue  of  International 
Financid  Statistics.  Accordingly,  to 
avoid  distortions  caused  by  the  effects 
of  significant  inflation  on  prices,  we 
calculated  EPs  and  NVs  on  a  monthly 
average  basis,  rather  than  on  a  POI 
average  basis.  We  then  compared 
weighted-average  EPs  to  weighted- 
average  NVs  for  the  same  month. 

Transactions  Investigated 

For  home  market  and  U.S.  sales 
Borcelik  reported  the  date  of  invoice  as 
the  date  of  sale,  in  keeping  with  the 
Department's  stated  preference  for  using 
the  invoice  date  as  the  date  of  sale. 
Borcelik  stated  that  the  invoice  date  best 
reflects  the  date  on  which  the  material 
terms  of  sale  are  established  and  that 
price  or  quantity  or  both  can  change 
between  contract  date  and  invoice  date. 
However,  petitioners  have  alleged  that 
the  sales  documentation  indicates  that 
the  contract  date  appears  to  be  the  date 
when  the  material  terms  of  sale  are  set 
for  all  of  Borcelik's  sales  of  cold-rolled 
steel.  Given  the  nature  of  marketing 
these  types  of  made-to-order  products, 
the  Department  requested  that  Borcelik 
provide  additional  information 
concerning  the  nature  and  frequency  of 
price  and  quantity  changes  occurring 
between  the  contract  date  and  date  of 
invoice.  We  also  requested  that  Borcelik 
report  change  order  date  for  all  home 
market  and  United  States  sales  and  to 
ensure  that  all  sales  with  change  order 
or  invoice  dates  within  the  POI  are 
reported. 

Borcelik  claims  that  invoice  date  is 
the  appropriate  date  of  sale  for  both  U.S. 
and  home  market  sales,  stating  that  this 
is  the  first  date  in  which  terms  of  sale 
are  set.  However,  petitioners  believe 
that  all  terms  of  sale  are  determined  at 
the  time  of  the  sales  contract  and 
therefore  claim  that  this  date  is  the  more 
appropriate  date  to  use.  Because  there  is 
evidence  on  the  record  suggesting  that 
the  terms  of  sale  may  change  between 
the  contract  date  and  the  issuance  of  the 
invoice,  the  Department  is  preliminarily 
using  the  invoice  date  as  the  date  of  sale 
for  both  home  market  and  U.S.  sales.  We 
intend  to  fully  examine  this  issue  at 
verification,  and  we  will  incorporate  our 
findings,  as  appropriate,  in  our  analysis 
for  the  final  determination.  If  we 
determine  that  change  order  is  the 
appropriate  date  of  sale,  we  may  resort 
to  facts  available  for  the  final 


determination  to  the  extent  that  this 
information  has  not  been  reported. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Tariff  Act.  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP  the  US  LOT  is  also  the 
level  of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Tariff 
Act  (the  CEP  offset  provision).  (See,  e.g., 
Certain  Carbon  Steel  Plate  from  South 
Africa.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  62  FR  61731 
(November  19,  1997)). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  Borcelik  about  the 
marketing  stages  involved  in  its 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  Borcelik  for  each 
channel  of  distribution.  In  identifying 
levels  of  trade  for  EP  and  home  market 
sales  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments. 

Borcelik  reported  numerous  customer 
categories  and  one  chamiel  of 
distribution  (i.e.,  sales  to  affiliated  and 
unaffiliated  end-users)  for  its  home 
market  sales.  Borcelik  only  reported  EP 
sales  in  the  U.S.  market.  For  EP  sales 
Borcelik  reported  one  customer  category 
(i.e.,  trading  companies)  and  one 
channel  of  distribution  (i.e.,  sales 


through  Boruan  Dagitim  to  trading 
companies).  Borcelik  did  not  claim  that 
its  sales  to  home  market  customers  are 
at  a  different  LOT  than  its  sales  to  U.S. 
customers  and,  therefore,  did  not  claim 
a  LOT  adjustment. 

In  determining  whether  separate 
LOTs  actually  existed  in  the  home 
market,  we  examined  whether 
Borcelik's  sales  involved  different 
marketing  stages  (or  their  equivalent) 
based  on  the  channel  of  distribution, 
customer  categories  and  selling 
functions.  As  noted  above,  Borcelik's 
sales  to  its  unaffiliated  and  affiliated 
customers  were  made  through  the  same 
channel  of  distribution,  albeit  to 
different  categories  of  customer,  with  no 
differences  in  selling  functions.  Based 
on  these  factors  we  find  that  Borcelik's 
home  market  sales  comprise  a  single 
LOT. 

In  comparing  the  LOT  of  Borcelik's  EP 
sales  with  that  of  its  home  market  sales, 
we  noted  that  its  EP  sales  generally 
involved  the  same  selling  functions 
associated  with  the  home  market  LOT 
described  above.  Therefore,  based  upon 
this  information,  we  have  preliminarily 
determined  that  the  LOT  for  all  EP  sales 
is  the  same  as  that  in  the  home  market. 
Accordingly,  because  we  find  the  U.S. 
sales  and  home  market  sales  to  be  at  the 
same  LOT,  no  LOT  adjustment  under 
section  773(a)(7)(A)  of  the  Tariff  Act  is 
warranted. 

For  a  detailed  level -of- trade  analysis 
with  respect  to  Borcelik,  see  Preliminary 
Determination  Analysis  Memorandum, 
dated  December  8,  1999. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Tariff  Act  because 
the  merchandise  was  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  based  EP  on  the  packed  FOB  (or  for 
certain  Borcelik  sales,  C&F)  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act; 
these  included,  where  appropriate, 
foreign  inland  freight,  foreign  brokerage 
and  handling  charges,  and  international 
freight.  We  also  increased  the  steirting 
price  by  the  amount  of  duty  drawback 
because  the  company  satisfied  our  two- 
pronged  test.' 


'Section  772(c)(1)(B)  of  the  Tariff  Act  provides 
for  an  upward  adjustment  to  U.S.  price  for  duty 
drawback  on  import  duties  which  have  been 
rebated  (or  which  have  not  been  collected)  by 
reason  of  the  exportation  of  the  subject  merchandise 
to  the  United  States.  The  Department  applies  a  two- 
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Home  Market  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
Borcelik's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(C) 
of  the  Tariff  Act.  As  Borcelik's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable.  Therefore,  we  have  based 
NV  on  home  market  sales  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Tariff  Act.  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  cold-rolled  steel 
products  produced  in  Turkey  were 
made  at  prices  below  the  COP.  As  a 
result,  the  Department  has  initiated 
investigations  to  determine  whether 
Borcelik  made  home  market  sales 
during  the  POI  at  prices  below  its 
respective  COP,  within  the  meaning  of 
section  773(b)  of  the  Tariff  Act.  We 
conducted  the  COP  analysis  described 
below  (see  Initiation  Notice). 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  Borcelik's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  an  amount  for  home 
market  selling,  general  and 
administrative,  interest  expenses,  and 
packing  costs.  As  noted  above,  we 
determined  that  the  Turkish  economy   ' 
experienced  significant  inflation  during 
the  POI.  Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  on  our 
comparison  of  costs  and  prices,  we 
computed  indexed  monthly  costs  based 
on  the  weighted  average  of  all  nionthly 
costs  as  indexed  for  inflation  over  the 
POI  (see,  e.g.,  Certain  Steel  Concrete 
Reinforcing  Bar  from  Turkey,  64  FR 
49150,  49153  (September  10, 1999)). 

We  used  the  iniormation  from 
Borcelik's  Section  D  questionnaire 
responses  to  calculate  COP.  We  used 
Borcelik's  monthly  COP  amounts, 
adjusted  as  discussed  below,  and  the 
Wholesale  Price  Index  from  the  IMF's 


International  Financial  Statistics  to 
compute  monthly  weighted-average 
COPs  for  the  POI.  We  made  the 
following  adjustments  to  Borcelik's 
reported  costs: 

1.  Pursuant  to  section  773(f)(3)  of  the 
Tariff  Act  and  section  351.407  of  the 
Department's  regulations,  we  reviewed 
affiliated-party  transactions  and  where 
appropriate  used  the  higher  of  transfer 
price,  COP  or  market  price  for  all  major 
inputs  from  affiliated  parties.  Because 
the  affiliate's  COP  was  not  provided  by 
Borcelik,  we  used  as  facts  available  the 
costs  provided  for  manufacturing  hot 
rolled  coil  as  contained  in  the  original 
petition  dated  June  2,  1999. 

2.  Pursuant  to  section  773(f)(2)  of  the 
Tariff  Act,  we  reviewed  affiliated 
transactions  and,  where  appropriate,    • 
used  the  transfer  or  market  price  for 
minor  inputs  of  raw  materials 
purchased  from  affiliated  parties. 

3.  We  adjusted  the  general  and 
administrative  (G&A)  expense  rate  to 
exclude  shipping  rebates  related  to 
exports  of  finished  goods  and  to  include 
bonuses  for  management  personnel. 

4.  We  recalculated  Borcelik's  cost  of 
production  to  include  foreign  exchange 
losses  on  imported  coils. 

See  Preliminary  Determination  Cost 
Calculation  Memorandum  for  Borcelik, 
dated  December  28,  1999. 


B.  Test  of  Home-Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  Borcelik  to  the  home 
market  sales  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Tariff  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  (i.e.,  a  period  of 
one  year)  in  substantial  quantities  and 
whether  such  prices  were  sufficient  to 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time.  In 
accordance  with  section  773(b)(2)(C)(i) 
of  tiie  Tariff  Act,  we  determined  that 
sales  made  below  the  COP  were  made 
in  substantial  quantities  if  the  volume  of 
such  sales  represented  20  percent  or 
more  of  the  volume  of  sales  under 
consideration  for  the  determination  of 
normal  value. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges  and  other  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
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that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  or 
the  Tariff  Act.  In  such  cases,  because  we 
compared  prices  to  (indexed)  POI- 
average  costs,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Tariff  Act.  Therefore,  we 
disregarded  the  below-cost  sales. 

We  found  that  for  certain  models  of 
cold-rolled  steel  products,  more  than  20 
percent  of  the  home-market  sales  by 
Borcelik  were  made  within  an  extended 
period  of  time  at  prices  less  than  the 
COP.  Further,  the  prices  did  not  provide 
for  the  recovery  of  costs  within  a 
reasonable  period  of  time.  We  therefore 
disregarded  these  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Tariff  Act.  For 
those  U.S.  sales  of  cold-rolled  steel 
products  for  which  there  were  no 
comparable  home-market  sales  in  the 
ordinary  course  of  trade,  we  compared 
EP  to  CV  in  accordance  with  section 
773(a)(4)  of  the  Tariff  Act.  See  Price-to- 
CV  Comparisons,  below. 

D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Tariff  Act,  we  calculated  CV 
based  on  the  sum  of  Borcelik's  cost  of 
materials,  fabrication,  SG&A,  interest, 
and  U.S.  packing  costs.  We  made 
adjustments  similjir  to  those  described 
above  for  COP.  In  accordance  with 
sections  773(e)(2)(A)  of  the  Tariff  Act, 
we  based  SG&A  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 
For  selling  expenses  we  used  the 
weighted-average  home  market  selling 
expenses. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  the  FOB 
or  delivered  prices  to  unaffiliated 
customers.  We  made  deductions,  where 
appropriate,  firom  the  starting  price  for 
billing  adjustments,  inland  freight, 
inland  insuremce.  We  made  adjustments 
for  differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Tariff  Act.  In  addition,  we  made 
adjustments  under  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  for 


differences  in  circumstances  of  sale  for 
imputed  credit  expenses,  and 
warranties.  Finally,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs  in  accordance  with 
section  773(a)(6)(A)  and  (B)  of  the  Tariff 
Act. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Tariff  Act. 
We  deducted  fi'om  CV  the  weighted- 
average  home  market  direct  selling 
expenses  and  added  the  weighted- 
average  U.S.  product-specific  direct 
selling  expenses  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Tariff  Act. 

Currency  Conversions 

Because  this  proceeding  involves  a 
high-inflation  economy,  we  limited  our 
comparison  of  U.S.  and  home  market 
sales  to  those  occurring  in  the  same 
month  (as  described  above)  and  only 
used  daily  exchange  rates.  See  Certain 
Porcelain  on  Steel  Cookware  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FT? 
42496,  42503-03  (August  7,  1997)  and 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Pasta 
from  Turkey,  61  FR  30309  (June  14, 
1996). 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Turkish  lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Service,  as  published  in  the  Wall  Street 
Joiunal. 

Verification 

In  accordance  with  section  782(i)  of 
the  Tariff  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determinations. 

Suspensions  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Tariff  Act,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  cold-rolled  steel 
products  from  Turkey  that  are  entered, 
or  withdrawn  fi'om  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  as  indicated  in  the  chart 
below.  These  suspension-oi'liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

Erdemir  

Borcelik  

All  others 

32.91 
8.81 
8  81 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  have  notified  the  ITC 
of  our  determination.  If  our  final 
antidumping  determinations  are 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry.  The  deadline  for  that 
ITC  determination  would  be  the  later  of 
1 20  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  the  date  of  our  final 
determinations. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  fifty  days 
after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  no  later  than 
fifty-five  days  after  the  date  of 
publication  of  this  preliminary 
determination.  A  list  of  authorities  used 
and  an  executive  sununary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Tariff  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportimity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  any 
hearing  will  be  held  fifty-seven  days 
after  publication  of  this  notice,  time  and 
room  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  an(^ 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Conmierce,  Room  1870,  within  30 
days  of  the  publication  of  this  notige. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  We  intend  to  make 
our  final  determination  no  later  than  75 


1136 


DEPARTMENT 


Federal  Register /Vol.  65.  No.  5 /Friday,  January  7.  2000 /Notices 


days  after  the  d^te  of  this  preliminary 
determination. 

This  determii^t 
pursuant  to 
of  the  Tariff  Act 

Dated:  Decemb^' 

Holly  Kuga. 

Acting  Assistant 
Administration. 

[FR  Doc,  00-301 

BILUNG  CODE  3S1(M|S-P 


ion  is  published 
sections  733(d)  and  777(i)(l) 

28,  1999. 

decre(a/y/or  Import 
I  iled  1-6-00;  8:45  am) 


3F  COMMERCE 


International  Ttjade  Administration 

[A-588-806,  A-4^,801] 

Electrolytic  Manganese  Dioxide  from 
Japan  and  Greece:  Notice  of  Extension 
of  Time  Limits  lor  Preliminary  Results 
of  Antidumping  Administrative 
Reviews 


agency:  Import]  Administration 

International 

Department  of 

action:  Notice 

Limits  for  Prel 

Antidumping 

Reviews. 


Ti  ade  Administration, 
(lommerce. 
I  )f  Extension  of  Time 
iininary  Results  of 
C  uty  Administrative 


summary:  The 

is  extending  th<  < 
preliminary 
duty  administr^ti 
antidumping 
manganese  d 
Greece.  The 
1998,  through 
EFFECTIVE  DATE 


di  itv 


]io::i 


pen 


FOR  FURTHER 

Larry  Tabash 
CVD  Enforcement 
Administratior 
Administratior 
Commerce, 
Avenue,  N.W., 
telephone:  (20^) 
4477,  respecti 


of 


14ti 


V3ly. 
The  Applicabli  Statute 

Unless  other  v 
citations  to  the 
the  provisions 
the  effective 
made  to  the  Tariff 
amended  (the 
Round  Agreemjents 
addition,  unle 
citations  to  the 
Commerce's  (t 
regulations  are 
(1998). 

Extension  of  T  me  Limits  for 
Preliminary  Ri  isults 

The  Departn  ent 
request  to 


)epartment  of  Commerce 
time  limit  for  the 
resiilts  of  the  antidumping 
ve  reviews  of  the 
orders  on  electrolytic 
ide  from  Japan  and 
od  of  review  is  April  1 , 
IiKarch31,  1999.  - 
January  7,  2000. 
INFORMATION  CONTACT: 
Richard  Rimiinger,  AD/ 

,  Import 
International  Trade 
U.S.  Department  of 
Street  and  Constitution 
Washington,  D.C.  20230; 
482-5047  or  (202) 482- 


djte 


less 


ise  indicated,  all 
statute  are  references  to 
effective  January  1,  1995, 
of  the  amendments 
Actof  1930,  as 
J  let),  by  the  Uruguay 
Act  (URAA).  In 
otherwise  indicated,  all 
Department  of 
le  Department's) 
to  19  CFR  Fart  351 


has  received  a 
conduct  administrative 


reviews  of  the  antidumping  duty  orders 
on  electrolytic  manganese  dioxide  from 
Japan  and  Greece.  On  May  20,  1999,  and 
June  30,  1999,  the  Department  initiated 
these  administrative  reviews  covering 
the  period  April  1,  1998,  through  March 
31,  1999  (64  FR  28973  and  64  FR  35124 
respectively). 

Because  it  is  not  practicable  to 
complete  these  reviews  within  the  time 
limit  mandated  by  section  751(a)(3)(A) 
of  the  Act  (see  Memoranda  from  Richard 
W.  Moreland  to  Robert  S.  LaRussa, 
Extension  of  Time  Limit  for 
Administrative  Reviews  of  Electrolytic 
Manganese  Dioxide  from  Japan  and 
Greece,  December  21,  1999),  the 
Department  is  extending  the  time  limits 
for  the  preliminary  results  to  February 
14,  2000.  The  Department  intends  to 
issue  the  final  results  of  reviews  120 
days  after  the  publication  of  the 
preliminary  results.  This  extension  of 
the  time  limit  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 

Dated:  December  28,  1999. 
Louis  L  Apple, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-396  Filed  1-6-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-506] 

Porcelain-on-steel  Cooking  Ware  From 
the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  Porcelain- 
on-Steel  ("POS")  Cooking  Ware  from 
the  People's  RepubHc  of  China  ("PRC") 
in  response  to  a  request  by  the 
petitioner.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise,  Clover  Enamelware 
Enterprise,  Ltd.  of  China  ("Clover"),  and 
its  Hong  Kong  reseller.  Lucky 
Enamelware  Factory  Ltd.  ("Lucky"). 
The  period  of  review  ("POR")  is 
December  1, 1997  through  November 
30,  1998. 

We  have  preliminarily  determined 
that  U.S.  sales  of  subject  merchandise 


by  Clover  and  Lucky  have  not  been 
made  below  normal  value  (hereinafter 
referred  to  as  Clover/Lucky).  Since 
Clover/Lucky  submitted  full  responses 
to  the  antidumping  questiormaire  and  it 
has  been  established  that  it  is 
sufficiently  independent,  it  is  entitled  to 
a  separate  rate.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  no  antidumping  duties  on  entries 
from  Clover/Lucky  during  the  POR. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris,  Office  of  AD/CVD 
Enforcement  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-1775. 
SUPPLEMENTARY  INFORMATION: 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1999). 

Background 

On  December  2,  1986,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  POS  cooking 
ware  ft'om  the  PRC  (51  FR  43414).  On 
December  8, 1998,  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  this 
antidumping  duty  order  (63  FR  67646). 
On  December  30,  1998,  in  accordance 
with  19  CFR  351.213(b),  the  petitioner, 
Columbian  Home  Products,  LLC, 
requested  that  the  Department  conduct 
an  administrative  review  of  Clover,  a 
manufacturer/exporter,  and  its  Hong 
Kong  reseller  Lucky.  On  January  25, 
1999,  we  published  the  notice  of 
initiation  of  this  review  covering  the 
period  December  1,  1997  through 
November  30,  1998  (64  FR  3682). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  preliminary 
determination  in  an  administrative   • 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  August  25, 1999,  the 
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Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to 
December  31,  1999  (64  PR  46349).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  The  merchandise  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS") 
item  7323.94.00.  HTS  items  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  remains  dispositive. 

Affiliated  Parties 

Clove?  is  two-thirds  owned  by  Lucky 
and,  therefore.  Lucky  holds  controlling 
interest  in  Clover.  Due  to  Lucky's 
ownership  interest  in  Clover,  and  the 
fact  that  the  same  individual  is  the 
general  manager  at  both  companies,  we 
consider  Clover  and  Lucky  to  be 
affiliated  parties  pursuant  to  section 
771(33)  of  the  Act.  As  such,  and 
consistent  with  prior  reviews  of  this 
order,  we  are  assigning  Clover/Lucky  a 
single  dumping  margin.  See  Porcelain- 
on-Steel  Cooking  Ware  from  the 
People's  Republic  ofChinp:  Final 
Results  of  Antidumping  Administrative 
Review  ["POS  Final  1997");  62  PR 
32758  (June  17,  1997).  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  the  merchandise  subject 
to  review  in  non-meu-ket-economy 
("NME")  countries  a  single  rate,  unless 
an  exporter  can  demonstrate  an  absence 
of  government  control,  both  in  law  (de 
jure)  and  in  fact  [de  facto),  with  respect 
to  exports.  To  establish  whether  an 
exporter  is  sufficiently  independent  of 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China  ["Sparklers"),  56  PR  20588  (May 
6,  1991),  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China  ["Silicon 
Carbide"),  59  PR  22585  (May  2,  1994). 
Evidence  supporting,  though  not 


requiring,  a  finding  of  de  jure  absence 
of  goveriunent  control  over  export 
activities  includes: 

(1)  An  absence  of  restrictive 
stipulations  associated  with  an 
individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 
Evidence  relevant  to  a  de  facto  absence 
of  government  control  with  respect  to 
exports  is  based  on  four  factors,  whether 
the  respondent:  (1)  Sets  its  own  export 
prices  independent  from  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  from  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts;  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide,  59  PR  at  22585,  22587;  see 
also.  Sparklers,  56  PR  at  20588.  20589. 

Clover/Lucky  responded  to  the 
Department's  request  for  information 
regarding  separate  rates  by  providing 
the  requested  documentation.  We  have 
determined  that  the  evidence  on  the 
record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  Clover/Lucky's 
exports,  in  accordance  with  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  Por  further  information,  see 
Memorandum,  "Separate  Rates  in  the 
1997/1M8  Administrative  Review  of 
Porcelam-on-Steei  Cooking  Ware  from 
the  People's  Republic  of  China,"  dated 
the  same  date  of  this  notice,  which  is  on 
file  in  our  Central  Records  Unit,  room 
B-099  in  the  main  Commerce  building. 
As  a  result  of  our  analysis,  Clover/Lucky 
is  entitled  to  a  separate  rate. 

Export  Price 

The  Department  used  export  price 
("EP")  for  sales  made  by  Clover/Lucky, 
in  accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States,  or  Hong  Kong  (in 
cases  where  Clover/Lucky  knew  the 
ultimate  destination  was  the  United 
States),  prior  to  importation  into  the 
United  States  and  constructed  export 
price  is  not  otherwise  indicated. 

We  calculated  EP  based  on  Lucky's 
price  charged  to  unaffiliated  purchasers 
in  the  United  States.  We  deducted 
amounts,  where  appropriate,  for 
discounts,  brokerage  and  handling, 
foreign  inland  freight,  ocean  freight, 
export  credit  insurance,  and  marine 
insurance,  which  were  provided  by 
market  economy  carriers  and  paid  for  in 
market  economy  currencies.  Moreover, 
we  deducted  the  reported  import  and 


export  declarations  fees.  See  POS  Final 
1997. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  ("NV")  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  from  an  NME 
country;  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  In  accordance  with 
section  771(18)(C)(i)  of  the  Act,  any 
determination  that  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Therefore,  we 
treated  the  PRC  as  an  NME  country  for 
purposes  of  this  review.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act.  As  a  result,  we  calculated  NV 
by  valuing  the  factors  of  production  in 
a  comparable  market  economy  country 
which  is  a  significant  producer  of 
comparable  merchandise. 

Section  773(c)(4)  of  the  Act  and  19 
CPR  351.408  direct  us  to  select  a 
surrogate  coimtry  that  is  economically 
comparable  to  the  PRC.  On  the  basis  of 
per  capita  gross  domestic  product 
("GDP"),  the  growth  rate  in  per  capita 
GDP,  and  the  national  distribution  of 
labor,  we  find  that  the  Republic  of 
Indonesia  ("Indonesia")  is  a  comparable 
economy  to  the  PRC.  [See  Memorandum 
to  David  Mueller,  Director,  Office  of 
AD/CVD  Enforcement  VI  fi-om  Jeff  May. 
Director.  Office  of  Policy,  dated  May  21, 
1999.  "Porcelain-on-Steel  Cooking  Ware 
from  the  People's  Republic  of  China, 
Non-Market  Economy  Status  and 
Surrogate  Country  Selection"  on  file  in 
the  Central  Records  Unit.) 

Section  773(c)(4)  of  the  Act  also 
requires  that,  to  the  extent  possible,  the 
Department  use  a  surrogate  country  that 
is  a  significant  producer  of  merchandise 
comparable  to  POS  cooking  ware.  Por 
purposes  of  this  administrative  review, 
we  find  that  Indonesia  is  a  significant 
producer  of  POS  cooking  ware.  See 
Memorandum  to  the  File  from  Russell 
Morris,  dated  June  7,  1999,  "Porcelain- 
on  Steel  Cooking  Ware  from  the 
People's  Republic  of  China — Surrogate 
Country  Selection,"  on  file  in  the 
Central  Records  Unit.  As  a  result,  we 
have  used  publicly  available 
information  relating  to  Indonesia,  unless 
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Administration's  Web  site  is  found  in 
the  1998  Year  Book  of  Labour  Statistics. 
International  Labour  Office  (Geneva: 
1998),  Chapter  5:  Wages  in 
Manufacturing. 

•  For  electricity,  we  used  an  index  of 
electricity  prices  used  in  previous 
antidumping  duty  investigations 
involving  products  from  the  PRC.  This 
index  is  current  as  of  April  1997.  See 

www.ita.doc.gov/import admin/ 

records/factorv/prc/#Source  Index. 
Because  the  value  was  not 
contemporaneous  with  the  POR,  we 
adjusted  for  inflation  using  the 
wholesale  price  indices  ("WPI")  which 
excluded  petroleum,  obtained  from  the 
International  Financial  Statistics 
published  by  the  International  Monetary 
Tund  ("IMF").  We  adjusted  the  value  to 
reflect  inflation  up  to  the  POR  using  the 
WPI  published  by  the  IMF.  Further,  we 
converted  the  electrical  price  quoted  in 
Indonesian  Rupiah  ("Rupiah")  to  U.S. 
dollars  using  the  average  exchange  rate 
for  the  POR  of  Rupiah  to  U.S.  dollars. 

•  For  foreign  iiuand  freight,  we  used 
the  freight  rates  reported  in  a  September 
1991  cable  from  the  U.S.  Embassy  in 
Jakarta,  Indonesia  and  the  actual 
kilometers  reported  in  the  questionnaire 
response.  The  cable  was  received  for  the 
less  than  fafr  value  ("LTFV") 
investigation  of  Pipe  Fittings.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People's 
Republic  of  China  {"Pipe  Fittings"),  57 
FR  21058  (May  18,  1992).  We  adjusted 
these  freight  rates  to  reflect  yearly 
inflation  through  the  POR  using  the  WPI 
obtained  by  the  IMF.  We  used  the 
average  exchange  rate  for  the  POR  to 
convert  surrogate  values  from  Rupiah  to 
U.S.  dollars. 

•  To  value  water,  we  relied  upon 
public  information  from  the  October 
1997  Second  Water  Utilities  Data  Book: 
Asian  and  Pacific  Region,  published  by 
the  Asian  Development  Baink.  To 
achieve  comparability  of  the  water 
prices  to  the  factors  reported  for  the 
POS  cooking  ware  processing  periods 
applicable  for  Clover/Lucky,  we 
adjusted  this  factor  value  for  inflation 
using  the  WPI  for  Indonesia,  as 
published  by  the  IMF,  and  converting 
the  quoted  price  from  Rupiah  to  U.S. 
dollars  by  applying  the  average  Rupiah 
to  U.S.  dollar  exchange  rate  for  the  POR. 

•  We  derived  ratios  for  factory 
overhead,  selling,  general  and 
administrative  ("SG&A")  expenses,  and 
profit  using  an  index  of  such  expenses 
from  previous  antidumping  duty 
investigations  involving  products  from 
the  PRC.  The  ratios  were  derived  from 
a  similar  industry,  melamine 
institutional  dinnerware,  and  from  the 


same  surrogate  country,  Indonesia.  This 
index  is  current  as  of  April  1997.  See 

www.ita.doc.gov/import admin/ 

records/factorv/prc/#Source  Index. 
From  this  information,  we  were  able  to 
calculate  factory  overhead  as  a 
percentage  of  direct  material,  labor,  and 
energy  expenses;  SG&A  as  a  percentage 
of  the  total  cost  of  manufacturing;  and 
profit  as  a  percentage  of  the  sum  of  the 
total  cost  of  manufacturing  and  SG&A. 

•  To  value  cardboard  boxes  and 
tissue  paper,  we  relied  upon  Indonesian 
import  data  from  the  August  1998  issue 
of  the  Foreign  Trade  Statistical 
Bulletin — Imports,  (Indonesian  Import 
Statistics).  We  adjusted  the  values  of 
packing  materials  to  include  freight 
costs  incurred  between  the  supplier  and 
the  factory. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1,  1997  through  November 
30, 1998: 


Manufacturer/Exporter 

Margin 
(percent) 

Clover  Enamelware  Enterprise/ 
Lucky  Enamelware  Factory  .. 

0.00 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  (5)  days 
after  the  date  of  publication  of  this 
notice. 

Interested  parties  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c). 
Interested  parties  may  submit  case  briefs 
within  30  days  of  publication.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argimient.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing, 
not  later  than  120  days  after  the  date  of 
publication  of  this  notice,  unless  the 
time  limits  is  extended. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
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instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  administrative  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  For 
Clover/Lucky,  which  has  a  separate  rate, 
the  cash  deposit  rate  will  be  zero;  (2)  for 
any  previously  reviewed  PRC  firm  and 
non-PRC  exporter  with  a  separate  rate, 
the  cash  deposit  rate  will  be  the 
company-and  product-specific  rate 
established  for  the  most  recent  period; 
(3)  the  cash  deposit  rate  for  all  other 
PRC  exporters  will  continue  to  be  66.65 
percent,  the  PRC- wide  rate  established 
in  the  LTFV  investigation;  and  (4)  the 
cash  deposit  rate  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  3,  2000. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-397  Filed  1-6-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
[International  Trade  Administration] 

[A-821-811] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Solid 
Fertilizer  Grade  Ammonium  Nitrate 
From  the  Russian  Federation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen,  Laurel  LaCivita,  or  Rick 
Johnson,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-0408,  (202)  482-4243,  and  (202) 
482-3818,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1999). 

Preliminary  Determination 

We  preliminarily  determine  that  solid 
fertilizer  grade  ammonium  nitrate 
("ammonixun  nitrate")  ft-om  the  Russian 
Federation  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
August  12. 1999.  See  Initiation  of 
Antidumping  Duty  Investigation:  Solid 
Fertilizer  Grade  Ammonium  Nitrate 
from  the  Russian  Federation,  64  FR 
45236  (August  19,  1999).  Since  the 
initiation  of  this  investigation  the 
following  events  have  occurred: 

On  August  17,  W99,  the  Department 
requested  comments  from  petitioner  and 
respondents  regarding  the  criteria  to  be 
used  for  model-matching  purposes. 
Petitioner  and  respondents  submitted 
comments  on  the  proposed  model- 
matching  criteria  on  August  31,  1999, 
and  September  7  and  15, 1999. 

On  August  17, 1999,  the  Department 
issued  Section  A  of  its  antidiunping 
questionnaire  to  the  Embassy  of  the 
Russian  Federation,  as  well  as  courtesy 
copies  (with  the  exception  of  JSC 
Kirovo-Chepetsk,  for  which  we  did  not 
have  an  address)  to  the  following 
possible  producers/exporters  of  subject 
merchandise  named  in  the  petition:  JSC 
Angarsk  Petrochemical  Co.,  JSC 
Berezniki  Azot,  JCS  Cherepovets  PO 
Azot,  JSC  Dorogobuzh,  JSC  Kemerovo 
Azot,  JSC  Kirovo-Chepetsk,  JSC  Meleuz 
Prod.  Assoc.  Minudobreniya,  JSC 
Nevinnomyssky  Azot  ("Nevinka"),  JSC 
Acron,  JSC  Novomendeleyevsk 


Chemical  Plant,  JSC  Novomoskovsk  AK 
Azot,  JSC  Minudobreniya,  and  JSC 
Kuybyshevazot. 

On  August  31,  1999,  the  following 
companies  with  period  of  investigation 
("POI")  shipments  to  the  U.S.  submitted 
information  regarding  the  quantity  and 
value  of  these  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POI:  JSC  Acron  and  Nevinka. 

We  received  a  complete  Section  A 
response  from  Nevinka.  Companies  JSC 
Cherepovets  PO  Azot,  JSC  Kemerovo 
Azot,  JSC  Minudobreniya,  JSC 
Kubyshevazot,  JSC  Berezniki  Azot,  JSC 
Novomendeleyevsk  Chemical  Plant  and 
JSC  Kirovo-Chepetsk  reported  that  they 
made  no  sales  to  the  United  States 
during  the  POI.  On  October  27,  1999,  we 
sent  a  letter  to  JSC  Kirovo-Chepetsk 
seeking  clarification  and  information  on 
a  particular  shipment.  The  due  date 
given  for  this  information  was 
November  24,  1999.  We  also  informed 
JSC  Kirovo-Chepetsk  that  if  it  had 
knowledge  that  this  shipment  was 
destined  for  the  United  States,  it  was 
required  to  respond  fully  to  the 
Department's  antidumping 
questionnaire  by  the  due  date  of 
December  2,  1999.  JSC  Kirovo-Cheptesk 
failed  to  provide  the  requested 
information  regarding  the  shipment  at 
issue  within  the  provided  deadlines. 
Finally,  companies  JSC  Angarsk 
Petrochemical  Co.,  JSC  Dorogobuzh,  JSC 
Meleuz  Production  Association 
Minudobreniya,  JSC  Novomoskovsk  AK 
Azot  and  JSC  Acron  did  not  respond  to 
the  Department's  questionnaire. 

On  September  3,  1999,  the  United 
States  International  Trade  Commission 
("ITC")  preliminarily  determined  that 
"there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
ft-om  Russia  of  solid  fertilizer  grade 
ammonium  nitrate."  (64  FR  50103, 
.September  15,  1999). 

On  September  20,  1999,  Nevinka 
submitted  its  complete  section  A 
response.  On  November  15,  1999, 
Nevinka  submitted  its  response  to 
sections  C  and  D  of  the  questionnaire. 

On  October  14,  1999,  the  Department 
issued  a  Section  A  supplemental 
questionnaire  to  Nevinka.  On  November 
11,  1999,  Nevinka  submitted  its 
response  to  the  Department's 
supplemental  section  A  questionnaire. 
On  November  21,  1999,  the  Department 
issued  a  supplemental  section  C  and  D, 
and  second  supplemental  A 
questionnaire.  On  December  14,  1999, 
Nevinka  submitted  its  supplemental 
sections  C,  D,  and  a  second 
supplemental  section  A  questionnaire 
response. 
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cubic  foot  (commonly  referred  to  as 
industrial  or  explosive  grade 
ammonium  nitrate). 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
3102.30.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
January  1,  1999  through  June  30, 1999. 

Facts  Available 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Pursuant  to 
section  782(e),  the  Department  shall  not 
decline  to  consider  submitted 
information  if  all  of  the  following 
requirements  are  met:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

Nevinka  has  reported  factor  usage 
information  for  a  large  number  of 
catalysts  used  in  the  production  of 
ammonium  nitrate  [see  Exhibit  18  of 
Nevinka's  December  14,  1999 
submission).  However,  there  is  currently 
no  surrogate  value  information  on  the 
record  regarding  these  catalysts,  nor  has 
the  Department  been  able  to  locate  such 
values  independently.  However, 
Nevinka  has  reported  an  actual  price  for 
ammonia  synthesis  catalyst  purchased 
from  a  market  economy  country  and  in 
market  economy  currency  in  its 
supplemental  section  D  questionnaire 
response.  Therefore,  as  facts  otherwise 
available,  we  used  the  actual  price  for 
ammonia  synthesis  catalyst  as  a 
surrogate  value  for  all  other  catalysts  for 
which  Nevinka  reported  usage  factors  in 
its  supplemental  section  D 
questionnaire  response. 


The  Russia-Wide  Rate 

Respondents  that  are  not  entitled  to  a 
separate  rate  are  considered  to 
constitute  a  single  enterprise  under 
common  control  by  the  government  of 
the  Russian  Federation.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  People's 
Republic  of  China,  61  FR  19026  (April 
30,  1996).  Companies  that  failed  to 
respond  to  our  questionnaires  or 
reported  no  shipments  were  assigned 
the  Russia-wide  rate.  Companies  JSC 
Cherepovets  PO  Azot,  JSC  Kemerovo 
Azot,  JSC  Minudobreniya,  JSC 
Kubyshevazot,  JSC  Berezniki  Azot  and 
JSC  Novomendeleyevsk  Chemical  Plant 
reported,  and  the  Department  confirmed 
through  an  examination  of  U.S.  Customs 
data,  that  they  had  no  shipments  during 
the  POI.  Since  these  companies  did  not 
report  any  shipments,  we  have  no  basis 
for  determining  a  margin.  Therefore, 
these  companies  were  assigned  the 
Russia-wide  rate,  the  composition  of 
which  is  described  below. 

U.S.  import  statistics  indicate  that  the 
^otal  quantity  and  value  of  U.S.  imports 
of  solid  fertilizer  grade  ammonium 
nitrate  from  the  Russian  Federation  are 
greater  than  the  total  quantity  and  value 
of  solid  fertilizer  grade  ammonium 
nitrate  reported  byall  Russian 
companies  that  submitted  responses. 
Given  this  discrepancy,  we  have 
concluded  that  not  all  producers/ 
exporters  of  Russian  solid  fertilizer 
grade  ammonium  nitrate  with 
shipments  during  the  POI  responded  to 
our  questionnaire.  Moreover,  on 
September  15, 1999,  JSC  Acron,  which 
had  notified  the  Department  of  its 
shipment  quantities  and  values, 
submitted  a  letter  to  the  Department, 
stating  that  it  would  not  participate  in 
the  antidumping  investigation  on  solid 
fertilizer  grade  ammonium  nitrate. 
Accordingly,  we  are  applying  a  single 
antidumping  duty  deposit  rate — the 
Russia-wide  rate — to  all  producers/ 
exporters  in  the  Russian  Federation, 
other  than  those  specifically  identified 
below  under  "Suspension  of 
Liquidation." 

The  Russia-wide  antidumping  rate  is 
based  on  the  facts  available.  Section 
776(a)(2)(B)  of  the  Act  requires  the 
Department  to  use  facts  available  when 
a  party  does  not  provide  the  Department" 
with  information  by  the  established 
deadline  or  in  the  form  and  manner 
requested  by  the  Department. 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
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information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available. 

As  discussed  above,  all  Russian 
producers/exporters  that  do  not  qualify 
for  a  separate  rate  are  treated  as  a  single 
enterprise.  Because  some  exporters  of 
the  single  enterprise  failed  to  respond  to 
the  Department's  requests  for 
information,  that  single  enterprise  is 
considered  to  be  uncooperative.  In  such 
situations,  the  Department  generally 
selects  as  total  adverse  facts  available 
the  higher  of  the  highest  margin  from 
the  petition  or  the  highest  rate 
calculated  for  a  respondent  in  the 
proceeding.  In  the  present  case,  there  is 
only  one  calculated  margin  (which  is 
the  highest  margin  on  the  record). 
Because  the  highest  margin  on  the 
record  is  the  calculated  margin,  the 
Department  is  assigning  this  rate  as  the 
adverse  facts  available  Russia-wide  rate. 
Accordingly,  for  the  preliminary 
determination,  the  Russia-wide  rate  is 
264.59  percent.  For  the  final 
determination,  the  Department  will 
consider  all  margins  on  the  record  at 
that  tim"e  for  the  pxupose  of  determining 
the  most  appropriate  margin. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the 
Russian  Federation  as  a  noiunarket 
economy  ("NME")  country  in  all  past 
antidumping  duty  investigations  and 
administrative  reviews  (see,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from  the 
Russian  Federation,  64  FR  38626  (July 
19,  1999);  Titanium  Sponge  from  the 
Russian  Federation:  Final  Results  of 
Antidumping  Administrative  Review,  64 
FR  1599  (January  11,  1999);  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  Russian 
Federation,  62  FR  61787  (November  19, 
1997);  Notice  of  Final  Determination  of 
Sale  at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium  from 
the  Russian  Federation,  60  FR  16440 
(March  30,  1995).  A  designation  as  an 
NME  remains  in  effect  imtil  it  is 
revoked  by  the  Department  [see  section 
771(18)(C)  of  the  Act).  The  Department 
is  continuing  to  treat  the  Russian 
Federation  as  an  NME  for  this 
preliminary  determination,  because  no 
party  has  sought  revocation  of  NME 
status  in  this  investigation. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)  of 
the  Act  requires  that  the  Department 
base  normal  value  ("NV")  on  the  NME 
producer's  factors  of  production,  valued 


in  a  surrogate  market  economy  covmtry 
or  coimtries  considered  appropriate  by 
the  Department.  In  accordance  with 
section  773(c)(4),  the  Department,  in 
valuing  the  factors  of  production, 
utilizes,  to  the  extent  possible,  the 
prices  or  costs  of  factors  of  production 
in  one  or  more  market  economy 
countries  that  are  comparable  in  terms 
of  economic  development  to  the  NME 
country  and  are  significant  producers  of 
comparable  merchandise.  The  soiu-ces 
of  individual  factor  values  are  discussed 
in  the  NV  section  below. 

The  Department  has  determined  that 
Poland,  Tunisia,  Colombia,  Turkey, 
South  Africa,  and  Venezuela  are 
countries  comparable  to  the  Russian 
Federation  in  terms  of  overall  economic 
development.  See  Memorandum  to  Rick 
Johnson,  Program  Manager,  from  Jeff 
May,  Director,  Office  of  Policy;  Re:  Solid 
Fertilizer  Grade  Ammonium  Nitrate 
from  the  Russian  Federation: 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection.  Petitioner 
submitted  information  on  the  record 
indicating  that  Poland,  Turkey  and 
South  Africa  are  significant  producers  of 
identical  merchandise.  See  Submission 
from  Akin,  Gump,  Strauss,  Hauer  & 
Feld,  L.L.P..  November  5,  1999.  Nevinka 
submitted  information  in  support  of  its 
argument  that  Venezuela  is  a  significant 
producer  of  comparable  merchandise. 
See  Submission  from  White  &  Case, 
November  5,  1999.  As  noted  in  the 
Surrogate  Country  Memorandum,  in  the 
event  that  more  than  one  country 
satisfies  both  statutory  requirements,  the 
Department  has  a  preference  to  narrow 
the  field  to  a  single  coimtry  on  the  basis 
of  data  availability  and  quality.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  Russian  Federation, 
64  FR  38626  (July  19,  1999);  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cased  Pencils 
from  the  Peoples  Republic  of  China,  59 
FR  55625  (November  8,  1994). 

Congress  provided  the  Department 
with  broad  discretion  in  selecting 
surrogate  countries  in  NME  cases.  See 
section  773(c)(1)(B)  of  the  Act  (valuation 
of  factors  of  production  shall  be  based 
on  the  best  available  information  from  a 
market  economy  country(s)  considered 
to  be  appropriate);  see  also,  Lasko 
Metals  V.  United  States,  43  F3d.  1442, 
1443  n.3  (Fed.  Cir.  1994).  The 
Department  has  determined  that  Poland 
qualifies  as  an  appropriate  surrogate 
because  it  satisfies  the  statutory  criteria 
listed.  Furthermore,  we  were  able  to 
obtain  publicly  available, 
contemporaneous  information  on  the 
majority  of  factor  inputs  required. 


While  we  have  used  surrogate  prices 
for  certain  factors  from  countries  other 
than  the  selected  surrogate  country  in 
previous  cases,  it  is  the  Department's 
preference  and  practice  to  rely  on  factor 
value  information  from  one  surrogate 
country  to  the  extent  possible.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People's 
Republic  of  China,  57  FR  21058  (May 
18, 1992).  Accordingly,  we  have 
calculated  NV  using  publicly  available 
information  from  Poland  to  value 
Nevinka's  factors  of  production,  with 
the  exception  of  one  input, 
monoethanolamine,  which  we  valued 
using  Venezuelan  data,  since  there  was 
no  Polish  data  available  for  this 
preliminary  determination.  For  a  further 
discussion  of  the  Department's  selection 
of  Poland  as  the  primary  surrogate,  see 
Memorandum  to  Edward  C.  Yang;  Re: 
Surrogate  Country  Selection  ("Surrogate 
Country  Memorandum"),  dated 
December  30.  1999. 

In  accordance  with  section 
351.301(c)(3)(i)  of  the  Department's 
regulations,  for  a  final  determination  in 
an  antidumping  investigation,  interested 
parties  may  submit  publicly  available 
information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  this  preliminary 
determination. 

Separate  Rates 

The  Department  presumes  that  a 
single  dumping  margin  is  appropriate 
for  all  exporters  in  an  NME  country.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2,  1994)  ("Silicon 
Carbide").  The  Department  may, 
however,  consider  requests  for  a 
sepeirate  rate  from  individual  exporters. 
Nevinka  has  requested  a  separate, 
company-specific  rate.  To  establish 
whether  a  firm  is  sufficiently 
independent  from  govenmient  control 
to  be  entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  a  test  arising  out  of  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6,  1991)  and  amplified  in  Silicon 
Carbide.  Under  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  a  respondent 
can  demonstrate  the  absence  of  both 
dejure  emd  de  facto  government  control 
over  export  activities.  For  a  complete 
analysis  of  separate  rates,  see 
Memorandum  to  Edward  C.  Yang,  Re: 
Separate  Rates  for  Exporters  that 
Submitted  Questionnaire  Responses 
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("Separate  Rate ;  Memorandum"),  dated 
December  30,  1(99. 

1.  Absence  of  D(  \  Jure  Control 

The  Departme  nt  considers  the 
following  dejuDi  criteria  in  determining 
whether  an  indi  /idual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  sti]  lulations  associated 
with  an  individi  lal  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  dec(  ntralizing  control  of 
companies:  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  c  introl  of  companies. 

Nevinka  has  p  laced  on  the 
administrative  r  scord  a  number  of 
documents  to  d(  monstrate  absence  of 
dejure  control. '  'hese  documents 
include  laws,  re  julations,  and 
provisions  enac  ed  by  the  central 
government  of  tke  Russian  Federation, 
describing  the  elimination  of  export 
duties  and  licen  sing  requirements  on 
the  export  of  mi  leral  fertilizers 
including  ammc  nium  nitrate.  Nevinka 
also  placed  on  tke  record  legislative 
enactments  priv  itizing  state-owned 

information  provides  a 
sufficient  basis  fcr  a  preliminary  finding 
that  there  is  an  £  bsence  of  dejure 
government  con  rol.  See  Separate  Rates 
Memorandum,  qated  December  30, 
1999. 
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supervisory  board  and  a  general 
director.  Nevinka  explained  that  the 
general  director  and  members  of  the 
supervisory  board  are  elected  by  a 
majority  vote  at  an  annual  general 
meeting  of  shareholders  and  the  general 
director  and  members  of  the  supervisory 
board  serve  at  five-year  and  one-year 
terms,  respectively.  Nevinka  also  noted 
that  it  is  not  required  to  notify  any 
governmental  authorities  of  the 
selection  or  appointment  of  its 
managers.  Nevinka  stated  that  it  has 
authority  to  negotiate  and  sign  contracts 
and  other  agreements.  Nevinka  claimed 
that  no  external  organization  reviews  or 
approves  any  aspect  of  Nevinka's  U.S. 
sales  transactions.  This  information 
provides  a  sufficient  basis  for  a 
preliminary  finding  that  there  is  an 
absence  of  de  facto  government  control. 
See  Separate  Rates  Memo,  dated 
December  30,  1999.  Therefore,  the 
Department  preliminarily  determines 
that  Nevinka  is  eligible  to  receive  a 
separate  rate. 

Affiliation 

Nevinka  originally  reported  its  U.S. 
sales  as  CEP  sales.  Nevinka  claimed  that 
it  is  affiliated  with  its  U.S.  trading 
company,  Transammonia,  through 
Transammonia's  stock  ownership  of 
Nevinka  and  a  close  supplier 
relationship  between  Nevinka  and 
Transammonia.  The  Department  issued 
supplemental  questionnaires  seeking 
further  information  on  Nevinka's  claim 
of  affiliation  with  Transammonia.  See 
supplemental  section  A  questionnaire 
(October  14,  1999)  .  second  section  A 
supplemental  questionnaire  (November 
21,  1999)  and  supplemental  sections  C 
&  D  questionnaire  (November  12, 1999). 
Nevinka  responded  to  our  supplemental 
section  A  questionnaire  on  November 
11,  1999  and  second  section  A 
supplemental  questionnaire  and 
supplemental  sections  C  &  D 
questionnaire  on  December  14, 1999. 

Section  771(33)  of  the  Act  defines 
affiliated  persons  as  including: 

(A)  Members  of  a  family,  including 
brothers  and  sisters  (whether  by  whole  or 
half  blood),  spouse,  ancestors,  and  lineal 
descendants: 

(B)  Any  officer  or  director  of  an 
organization  and  such  organization; 

(C)  Partners; 

(D)  Employer  and  Employee; 

(E)  Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with  power 
to  vote,  five  perc;ent  or  more  of  the 
outstanding  voting  stock  or  shares  of  any 
organization  and  such  organization; 

(F)  Two  or  more  persons  directly  or 
indirectly  controlling,  controlled  by.  or  under 
common  control  with,  any  person; 

(G)  Any  person  who  controls  any  other 
person. 


For  purposes  of  this  paragraph,  a  person 
shall  be  considered  to  control  another  person 
if  the  person  is  legally  or  operationally  in  a 
position  to  exercise  restraint  or  direction  over 
the  other  person. 

The  legislative  history  makes  clear  that 
the  statute  does  not  require  majority 
ownership  for  a  finding  of  control. 
Rather,  the  statutory  definition  of 
control  encompasses  both  legal  and 
operational  control.  A  minority, 
ownership  interest,  examined  within 
the  context  of  the  totality  of  the 
evidence,  is  a  factor  that  the  Department 
considers  in  determining  whether  one 
party  is  legally  or  operationally  in  a 
position  to  control  another.  See  Certain 
Cut-To-Lengtb  Carbon  Steel  Plate  From 
Brazil,  62  FR  18486,  18490  (April  15, 
1997);  see  also  19  CFR  351.102(b). 

The  Department  has  stated  that 
merely  identifying  "the  presence  of  one 
or  more  of  the  other  indicia  of  control 
(as  per  Section  771(33)  of  the  Act)  does 
not  end  [the  Department's]  task."  See 
Antidumping  Duties;  Countervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  61 
FR  7310  (February  27,  1996).  The 
Department  is  compelled  to  examine  all 
indicia,  in  light  of  business  and 
economic  reality,  to  determine  whether 
they  constitute  evidence  of  control.  In 
determining  whether  control  over 
another  person  exists,  within  the 
meaning  of  section  771(33)  of  the  Act, 
the  Department  will  consider  the 
following  factors,  among  others: 
corporate  or  family  groupings;  ft-anchise 
or  joint  venture  agreements;  debt 
financing;  and  close  supplier 
relationships.  However,  the  Department 
will  not  find  affiliation  on  the  basis  of 
these  factors  unless  the  relationship  has 
the  potential  to  impact  decisions 
concerning  the  production,  pricing,  or 
cost  of  the  subject  merchandise  or 
foreign  like  product.  See  section 
351.102(b)  of  the  Department's 
regulations. 

In  the  present  case,  as  discussed 
below,  we  do  not  find  the  existence  of 
an  affiliation,  as  defined  by  the  statute, 
between  Nevinka  and  Transammonia. 
First,  we  note  that  Transammonia's 
ownership  of  Nevinka  is  below  the  five 
percent  requirement  under  section 
771(33)(E).  The  Department  has  also 
found  no  evidence  of  (and  respondent 
has  not  argued  for)  a  basis  for  affiliation 
with  respect  to  the  statutory  definitions 
under  section  771(33),  subsections  (A) 
through  (D),  or  (F). 

Furthermore,  with  respect  to  section 
771(33)(G),  we  did  not  find  that 
Nevinka's  relationship  with 
Transammonia  constitutes  a  "close 
supplier  relationship"  which  would 
indicate  control  by  either  party  over  the 
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other.  The  Statement  of  Administrative 
Action  (SAA)  defines  a  close  supplier 
relationship  as  one  where  "the  supplier 
or  buyer  becomes  reliant  upon  another." 
SAA  accompanying  the  URAA,  H.R. 
Doc.  No.  103-316,  vol.  1  at  838  (1994); 
see  also,  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea  [Korean  Steel),  62 
FR  18404, 18417  (April  15,  1997).  To 
establish  a  close  supplier  relationship, 
■  the  party  must  demonstrate  that  the 
"relationship  is  so  significant  that  it 
could  not  be  replaced."  See  Korean 
Steel,  at  62  FR  18417. 

In  Korean  Steel,  the  Department 
provided  additional  guidance  regarding 
close  supplier  relationships. 
Specifically,  the  Department  established 
a  threshold  requirement  that,  in  order  to 
find  a  close  supplier  relationship,  actual 
reliance  between  the  companies  must  be 
found: 

Only  if  we  make  such  a  finding  (of 
reliance]  can  we  address  the  issue  of  whether 
one  of  the  parties  is  in  a  position  to  exercise 
restraint  or  direction  over  the  other.  When 
the  Preamble  to  our  Proposed  Regulations 
*   *   *  states  that  "business  and  economic 
reality  suggest  that  these  relationships  must 
be  significant  and  not  easily  replaced,"  it 
suggests  that  we  must  find  significant  indicia 
of  control.  Korean  Steel,  62  FR  at  18417. 

With  respect  to  whether  reliance 
exists  in  this  case,  the  Department  has 
examined  relevant  information 
submitted  by  Nevinka  on  the  record  of 
this  investigation.  First,  we  note  that  the 
current  record  indicates  that  there  are 
alternative  sources  of  ammonium  nitrate 
supply  and  distribution.  For  example, 
the  Petition,  at  exhibits  6  and  8, 
indicates  that  there  are  12  additional 
producers  of  ammonium  nitrate  in 
Russia  alone,  and  five  knowm  U.S. 
importers  of  Russian-origin  ammonium 
nitrate.  Moreover,  additional  record 
information,  which  is  proprietary  in 
nature,  leads  us  to  the  conclusion  that 
there  is  a  lack  of  actual  reliance  on 
Nevinka  by  Transammonia,  and  vice 
versa.  In  this  respect,  we  also  believe 
that  information  on  the  record  does  not 
support  a  finding  that  Transammonia 
holds  a  dominant  position  in  the  U.S. 
market  place  which  might,  de  facto, 
create  actual  reliance  on  Transammonia 
by  Nevinka.  See  Memorandum  to  the 
File,  Re:  Analysis  Memorandum  for  the 
Preliminary  Determination  for  JSC  Azot 
Nevinnomyssky  (Nevinka)  ("Analysis 
Memo")  (Proprietary  Version)  at  pg.  5. 

Second,  in  examining  reliance,  we 
have  considered  comparative  sales 
statistics  of  both  companies,  e.g.,  the 
proportion  of  sales  made  by  the 
producer  through  the  trading  company 
vis-vis  the  trading  company's  total  sales, 
as  well  as  the  proportion  of  sales  made 


by  the  producer  through  the  trading 
company  to  the  total  sales  made  by  the 
producer,  in  accordance  with  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled  from  Japan,  61  FR  38139, 
38157  (July  23,  1996)  [LNPP  from 
Japan).  In  this  regard,  the  Department 
has  also  determined  that  a  close 
supplier  relationship  may  occur  when  a 
majority  of  sales  are  made  to  one 
customer.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Open-End  Spun  Rayon 
Singles  Yam  From  Austria,  62  FR  43701 
(August  15,  1997),  citing  LNPP  from 
Japan. 

In  this  case,  we  find  that  the  various 
proportions  of  sales  (of  subject 
merchandise  and  of  all  products),  both 
with  respect  to  Nevinka's  sales  to 
Transammonia  and  Transammonia's 
sales  of  Nevinka's  product,  are 
insufficient  to  support  a  determination 
of  reliance.  See  Analysis  Memo 
(Proprietary  Version)  at  pg.  5. 

Third,  we  did  not  find  the  length  and 
terms  of  the  contract  between  Nevinka 
and  Transammonia  provides  sufficient 
evidence  of  reliance.  Because  this 
information  is  proprietary,  see  Analysis 
Memo  (Proprietary  Version)  at  pg.  5. 

In  siun,  we  do  not  find  that  actual 
reliance  exists  with  respect  to  the 
business  relationship  between  Nevinka 
and  Transammonia.  We  also  do  not  find 
that  other  evidence  combined  with  this 
supply  relationship  suffices  to  find  any 
type  of  control  that  would  lead  to  a 
finding  of  affiliation.  See  Analysis 
Memo.  Nevinka  has  not  argued  for  a 
finding  of  control  under  any  other 
aspect  of  section  771(33)(G)  of  the  Act 
other  than  through  a  close  supplier 
relationship.  Therefore,  we 
preliminarily  determine  that  Nevinka 
and  Transammonia  are  not  affiliated  as 
defined  by  the  statute,  and  have 
consequently  examined  Nevinka's  sales 
to  the  first  unaffiliated  party 
(Transanunonia)  in  the  United  States, 
which  are  export  price  transactions. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  solid 
fertilizer  grade  ammonium  nitrate 
products  from  the  Russian  Federation 
sold  to  the  United  States  by  Nevinka 
were  made  at  less  than  fair  value,  we 
compared  EP  to  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice. 

Export  Price 

Although  Nevinka  has  claimed  that  its 
sales  through  Transammonia  should  be 
considered  CEP  sales,  as  discussed 


above,  the  Department  has  preliminarily 
determined  that  the  relationship 
between  Nevinka  and  Transammonia 
does  not  meet  the  statutory  definition  of 
affiliation.  Therefore,  because  the 
subject  merchcmdis<rwas  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  because 
there  is  no  indication  that  treatment  of 
CEP  is  warranted,  we  have  examined 
Nevinka's  sales  to  Transammonia  as  EP 
sales  in  accordance  with  section  772(a) 
of  the  Act.  We  will  examine  the  EP/CEP 
designation  further  at  verification.  In 
accordance  with  section 
777A(d){l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  only  one  NV  based  on  factors 
of  production. 

We  calculated  EP  based  on  FOB 
prices  to  an  unaffiliated  trading 
company.  We  made  deductions  from  the 
starting  price  for  inland  freight  (plant 
warehouse  to  port).  These  services  were 
assigned  a  surrogate  value  based  on 
public  information  from  Poland.  See 
Memorandum  to  Edward  C.  Yang;  Re: 
Factor  Valuation  for  Nevinka  ("Factor 
Valuation  Memo"),  dated  December  30. 
1999.  We  used  Nevinka's  reported  date 
of  sale,  which  was  the  date  of  shipment. 
The  Department  normally  uses  invoice 
date  as  the  date  of  sale  "absent 
satisfactory  evidence  that  the  material 
terms  of  sale  were  finally  established  on 
a  different  date."  See  Canned  Pineapple 
Fruit  from  Thailand:  Notice  of  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  63  FR  43661,  43668  (October 
16,  1997),  citing  Antidumping  Duties; 
Countervailing  Duties,  62  FR  27296, 
27348  (May  19,  1997).  Although  we 
have  accepted  the  shipment  based  date 
of  sale  for  this  preliminary 
determination,  we  will  continue  to 
review  whether  the  date  of  shipment  is 
the  appropriate  date  of  sale  for  the  final 
determination. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of- production 
methodology  if:  (1)  The  merchandise  is 
exported  from  an  NME  country;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

Factors  of  production  include:  (1) 
Hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs, 
including  depreciation.  We  calculated 
NV  based  on  factors  of  production 
reported  by  Nevinka.  For  a  further 
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Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  in  May  1999. 
Because  of  the  variability  of  wage  rates 
in  countries  with  similar  per  capita 
gross  domestic  products,  section 
351.408(c)(3)  of  the  Department's 
regulations  provides  for  the  use  of  a 
regression-based  wage  rate.  The  source 
of  this  wage  rate  data  on  the  Import 
Administration's  homepage  is  foimd  in 
the  1998  Year  Book  of  Labour  Statistics, 
International  Labour  Office  ("ILO") 
(Geneva:  1998),  Chapter  5:  Wages  in 
Manufacturing. 

To  value  overhead,  general  expenses 
and  profit,  we  used  public  information 
reported  in  the  1998  financial 
statements  of  Zaklady  Azotwe 
Kedzierzyn  S.A.,  a  Polish  ammonium 
nitrate  producer. 

Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  will  verify  all  company 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  sections  733(d) 
and  (e)  of  the  Act,  we  are  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  imports  of  subject 
merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  90 
days  prior  to  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  We 
will  instruct  the  U.S.  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 
[percent] 

JSC  Azot  Nevinnomyssky  

Russia-Wide  

264.59 
264.59 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  imports  of  solid 
fertilizer  grade  ammonium  nitrate  from 
the  Russian  Federation  are  materially 
injuring,  or  threatening  material  injury 
to,  the  U.S.  industry. 


Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
two  days  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
See  19  CFR  351.310(c). 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  75  days 
after  the  date  of  the  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  December  30,  1999. 
Holly  A.  Kuga, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-395  Filed  1-6-00;  8:45  am] 

BILLING  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[t.D.  010400A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Western  Pacific  Fishery 
Management  Coimcil's  Recreational 
Fisheries  Data  Task  Force  (RFDTF)  will 
hold  a  meeting. 

DATES:  The  meeting  will  be  held  January 
19,  2000,  from  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Western  Pacific  Fishery 
Management  Coimcil  office. 

Council  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
telephone  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  third  meeting  of  the  RFDTF 
which  will  discuss  the  following  topics: 
marine  recreational  licensing  in  Hawaii, 
marine  recreational  licenses  in  other 
U.S.  states,  recreational  fishery  data 
project  proposal,  responses  of 
recreational  fishermen  to  impending 
international  management  of  tuna  and 
tuna-like  species  and  other  business  as 
required. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  diu-ing  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 


Dated;  January  4,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-403  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  3510-22-F 


COMMISSION  OF  RNE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  20  January 
2000  at  10:00  AM  in  the  Commission's 
offices  at  the  National  Building  Museum 
(Pension  Building),  Suite  312,  Judiciary 
Square,  441  F  Street,  NW,  Washington, 
DC  20001-2728.  Items  of  discussion 
will  include  designs  for  projects 
affecting  the  appearance  of  Washington, 
DC,  including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC,  December  28, 
1999. 

Charles  H.  Atherton, 
Secretary. 
|FR  Doc.  00-310  Filed  1-6-00;  8:45  am] 

BILUNG  COOE  6330-01-M 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[0MB  Control  No.  9000-0130] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Buy 
American  Act — North  American  Free 
Trade  Agreement  Implementation 
Act— Balance  of  Payments  Program 
Certificate 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  GMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 


request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program  Certificate.  A  request 
for  public  comments  was  published  at 
64  FR  59743,  November  3, 1999.  No 
comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  February  7,  2000. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA,  (202)  501-1757. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  the  North  American  Free  Trade 
Agreement  (NAFTA)  Implementation 
Act.  unless  specifically  exempted  by 
statute  or  regulation,  agencies  are 
required  to  evaluate  offers  over  a  certain 
dollar  limitation  to  supply  an  eligible 
"product  without  regard  to  the 
restrictions  of  the  Buy  American  Act  or 
the  Balance  of  Payments  program. 
Offerors  identify  excluded  end  products 
and  NAFTA  end-products  on  this 
certificate. 

The  contracting  officer  uses  the 
information  to  identify  the  offered  items 
which  are  domestic  and  NAFTA 
coimtry  end  products  so  as  to  give  these 
products  a  preference  during  the 
evaluation  of  offers.  Items  having 
components  of  unknown  origin  are 
considered  to  have  been  mined, 
produced,  or  manufactured  outside  the 
United  States. 

B.  Annual  Reporting  Burden 

Public  reporting  biuden  for  this 
collection  of  information  is  estimated  to 
average  .167  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering,and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,140;  responses  per  respondent.  5;  total 
annual  responses,  5,700;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  952. 
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Obtaining  Cc  pies  of  Proposals: 


DEPARTMENT  OF  DEFENSE 


Requester  may 


obtain  a  copy  of  the 


justification  ft-c  m  the  General  Services        Department  of  the  Navy 


Administration 
(MVRS),  Room 


FAR  Secretariat 
IJ4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Contjol  No.  9000-0130,  Buy 
American  Act-  -North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Fayitients  Program 
Certificate,  in  a  1  correspondence. 

Dated:  January  4,  2000. 
Ralph  J.  Destefar  o, 

Acting  Director.  /  ederal  Acquisition  Policy 

Division. 

IFR  Doc.  00-341  filed  1-6-00;  8:45  am] 

BILLING  CODE  SttO-  M-U 


DEPARTMENT 
Department  of 


OF  DEFENSE 
the  Navy 


Notice  of  Availability 
Licensing;  Goyemment 
Invention 


summary:  The 
assigned  to  the 
Government  as 
Secretary  of  the 
for  licensing  by 
Navy. 

U.S.  Patent 
433,367  entitl 
Visualization 
Navy  Case  No 


ed 


of  Invention  for 
Owned 


agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 


i  avention  listed  below  is 
United  States 
•epresented  by  the 
Navy  and  is  available 
the  Department  of  the 


AppUc 


ication  Serial  No.  09/ 
"Hyperspectral 
Ectensible  Workbench" 
'9,087. 


ADDRESSES:  Reduests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  >Javal  Research 
Laboratory,  Co(  e  1008.2,  4555  Overlook 
Avenue,  S.W.,  fVashington,  DC  20375- 
include  the  Navy  Case 


5320,  and  must 
number 


INIfORMATION  CONTACT: 
Ph.D.,  Head, 
Office,  NRL  Code 
Avenue,  S.W., 
20375-5320,  telephone 


FOR  FURTHER 
Catherine  M.  Cdtell 
Technology  Transfer 
1004.  4555  Overlook 
Washington,  D(; 
(202)  767-7230 

(Authority:  U.5  .C.  207,  37  CFR  Part  404). 

Dated:  Decemb  sr  22,  1999 
J.  L.  Roth, 

Ueutenant  Comniander, 
General's  Corps,  (/. 
Liaison  Officer. 
[FR  Doc.  00-316 

BILLING  COOE  3810-fF-P 


.  fudge  Advocate 
.S.  Navy,  Federal  Register 

iled  1-6-00:  8:45  am] 


Meeting  of  the  Naval  Research 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on 
Commercicil  Science  and  Technology 
will  meet  to  review  and  access 
European  intermediate  to  long-term 
commercial  Science  and  Technology 
investment  strategy  in  areas  related  to 
Department  of  the  Navy  dependence 
upon  commercial  off-the-shelf  products, 
in  an  effort  to  identify  mutually 
beneficial  opportiinities  for  Department 
of  the  Navy  Science  and  Technology 
collaboration  with  commercial 
industrial  sectors.  The  meeting  will 
consist  of  executive  sessions  devoted  to 
preparing  a  briefing  of  their  findings 
and  recommendations.  All  sessions  of 
the  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held 
Monday,  January  24,  2000,  through 
Thursday,  January  27,  2000,  from  8:30 
a.m.  to  5:00  p.m.;  and  Friday,  Jeinuary 
28,  2000.  fi-om  8:30  a.m.  to  3:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  Naval  Research,  800  North 
Quincy  Street,  Suite  907,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660.  telephone  (703)  696-6769. 

Dated:  December  22,  1999. 
J.  L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  00-317  Filed  1-6-00;  8:45  am] 

aiLUNG  COOE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Reassignment  of 
Responsibility  for  the  Museum 
Exchange  Program 

AGENCY:  Department  of  the  Navy. 
action:  Notice. 

SUMMARY:  The  Naval  Inventory  Control 
Point  (NAVICP)  hereby  gives  notice  that 
under  authority  of  10  U.S.C.  2572(b),  the 
Secretary  of  the  Navy  has  reassigned 
responsibility  for  the  program  to 
exchange  condemned  or  obsolete 
combat  materiel  for  Department  of  the 


Navy  Command  Museums  to  the 
Commander,  Naval  Inventory  Control 
Point.  The  NAVICP  may  exchange 
certain  condemned  or  obsolete  combat 
materiel  for  similar  property,  or  for 
search,  salvage,  restoration, 
preservation,  or  transportation  services 
and  supplies  that  will  benefit  the 
historical  collection  of  the  National 
Museum  of  Naval  Aviation,  the  Marine 
Corps  Air-Ground  Museimi,  and  other 
Navy  Command  Museums.  This 
reassignment  of  responsibility  was 
delineated  in  SECNAVINST  5755. 2A. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Van  Note,  Contracting  Officer, 
Code  0224.02,  Naval  Inventory  Control 
Point,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5098, 
telephone  (215)  697-5998. 
SUPPLEMENTARY  INFORMATION:  Notices 
informing  the  public  of  the  materiel  or 
services  sought  by  the  Navy  as  well  as 
the  materiel  available  for  exchange  by 
the  Navy  will  be  published  in  the 
Commerce  Business  Daily.  In  addition 
to  the  Commerce  Business  Daily,  the 
NAVICP  may  publish  information 
simultaneously  in  selected  trade 
journals. 

(Authority:  10  U.S.C.  2572(b); 
SECNAVINST  5755.2A). 

Dated:  December  27, 1999. 
C.  G.  Carlson. 

Major,  U.S.  Marine  Corps,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc.  00-315  Filed  1-6-00;  8:45  am] 

BILUNG  COOE  5812-FF-P 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Supplemental 
Announcement  to  the  Broad  Based 
Solicitation  2000  (DE-PS36- 
00GO10482)  for  Financial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration  for 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy 

AGENCY:  Department  of  Energy. 
ACTION:  Supplemental  Announcement 
03  to  the  Broad  Based  Solicitation  2000 
for  Financial  Assistance  Applications 
DE-PS36-00GO10482. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  Biobased 
Products  and  Bioenergy  Technologies. 
Financial  assistance  award(s)  issued 
under  this  Supplemental 
Announcement  will  be  cooperative 
agreements. 
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DATES:  The  solicitation  will  be  issued  in 
early  January,  2000. 
ADDRESSES:  Copies  of  the  Solicitation 
once  issued,  can  be  obtained  from  the 
Golden  Field  Office  Home  page  at  http:/ 
/www.eren.doe.gov/golden/ 
solicitations.html. 

SUPPLEMENTARY  INFORMATION:  Under  this 
Supplemental  Announcement,  DOE  is 
seeking  research  and  development 
proposals  that  can  advance  ciurent 
market  opportunities  for  biobased 
products  and  bioenergy  systems,  and 
facilitate  the  development  of  existing 
and  new  markets.  A  fundamental 
requirement  of  this  solicitation  will  be 
to  perform  research,  development,  and 
demonstration  that  results  in  integrated 
co-products  addressing  at  least  two  of 
the  three  major  areas  of  chemiceds,  fuel, 
and/or  power,  where  power  can  be 
electricity  and/or  heat. 

A  primary  objective  is  to  develop  and 
demonstrate  low-cost,  value-added 
process  streams  such  as  gases,  liquids 
and  solids  from  the  initial  conversion 
process  as  precursors  to  producing 
power,  steam,  fuels,  chemicals,  and 
consumer  products.  A  second  primary 
objective  is  to  develop  the  biomass 
feedstock  handling,  process  chemistry, 
biochemistry,  separation  and  recovery 
technologies,  and  power  generation 
knowledge  to  upgrade  these  streams  to 
final  products.  A  dual  approach  is 
envisioned  whereby  biomass  feedstocks 
can  be  utilized  in  their  existing  form  or 
upgraded  to  value-added  streams  which 
can  then  be  processed  to  recover  end 
products. 

This  Supplemental  Announcement 
will  solicit  projects  in  either  of  two 
different  phases.  Each  phase  is 
characterized  by  a  goal  of  achieving  and 
proving  different  levels  of  technology 
maturity.  Phase  A  is  intended  to  result 
in  a  minimum  of  a  laboratory-scale 
demonstration  of  the  proposed 
technology.  Phase  B  will  advance  the 
technology  through  proof  of  prototype- 
scale  hardware  and  complete  a  detailed 
design  for  a  pilot-scale  facility.  Each 
applicant  will  be  required  to  elect  one 
of  the  two  phases  for  consideration  of  an 
award  for  any  given  conversion  process. 
Awards  under  this  Supplemental 
Announcement  will  be  Cooperative 
Agreements  that  will  have  a  term  of  12 
months  or  potentially  longer. 

The  total  amount  of  DOE  funds 
available  under  this  Supplemental 
Announcement  is  $4.3  million.  Between 
two  and  four  individual  awards  are 
anticipated  in  each  of  the  two  phases. 
The  exact  number  of  awards  is  subject 
to  the  results  of  the  Merit  Review 
process  including  the  application  of 
Program  Policy  Factors. 


Issuance  of  the  solicitation  is  plaimed 
for  early  January,  2000,  with  responses 
due  on  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Adams,  Contracting  Officer,  at 
303-275-4722,  e-mail 
ruth adams@nre.gov. 

Issued  in  Golden,  Colorado,  on  December 
22,  1999. 

Matthew  A.  Barron, 

Acting  Procurement  Director. 

[FR  Doc.  00-^13  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  6450-01-M 


DEPARTMErfT  OF  ENERGY 
[DE-PS26-00FT40776] 

National  Energy  Technology 
Laboratory;  Notice  of  Financial 
Assistance  Solicitation  Availability 

agency:  Department  of  Energy. 
ACTION:  Solicitation  Available  Notice. 

summary:  The  U.S.  Department  of 
Energy  is  announcing  its  issuance  of 
program  solicitation  number  DE-PS26- 
00FT40776,  entitled  "Energy  and 
Environmental  Solutions."  The  areas  of 
interest  defined  in  the  solicitation  are: 
(1)  Biomass  and/or  biosolids,  and  (2) 
Environmental  Management  Program. 
The  Environmental  Management 
Program  area  of  interest  is  further 
separated  into  sub-areas  as  follows:  (2A) 
Inner  Layer  Confinement  Reduction 
Program.  (2B)  Technology  Deployment 
Assistance,  {2C)  Technology 
Acceptance,  (2D)  Technology 
Evaluation,  (2E)  International 
Technology  Studies,  and  (2F)  Long- 
Term  Stewardship. 
DATES:  The  solicitation  was  issued  on 
December  21, 1999,  with  the  first 
application  due  date  on  February  2, 
2000.  Subsequent  application  due  dates 
are  May  3,  2000,  and  August  30,  2000. 
All  requests  for  explanation  or 
interpretation  of  any  part  of  the 
solicitation  shall  be  submitted  in 
writing  to  the  Contract  Specialist  at  the 
mailing  address  or  E-mail  address 
provided  below.  For  each  application 
submission  cycle,  your  written 
questions  must  be  received  by  the 
Contract  Specialist  no  later  than  25 
calendar  days  prior  to  the  due  date  for 
submission  of  applications  to  allow 
sufficient  time  for  a  reply  to  reach  all 
prospective  applicants  before  the 
submission  of  their  application.  The 
Government  reserves  the  right  not  to 
respond  to  questions  submitted  after 
this  period,  nor  to  respond  to  questions 
submitted  by  telephone  or  in  person  at 
any  time.  If  the  Government  elects  to 
answer  the  questions,  the  questions  will 


be  answered  via  an  amendment  to  the 
solicitation,  with  copies  of  both 
questions  and  answers  included  in  the 
amendment,  without  reference  to  the 
originating  sources. 

ADDRESSES:  The  solicitation  is  available 
for  viewing  and  downloading  from 
NETL's  Internet  site  af  http:// 
www.NETL.doe.gov/business. 
Solicitations  will  not  be  distributed  on 
diskette  or  in  paper  form.  DOE 
anticipates  multiple  financial  assistance 
awards,  grants  or  cooperative 
agreements,  resulting  from  this 
solicitation.  All  amendments  will  be 
posted  on  the  NETL  Internet  Homepage; 
therefore,  applicants  are  encouraged  to 
periodically  check  the  NETL  Homepage 
to  ascertain  the  status  of  any 
amendments  as  hard  copies  will  not  be 
distributed. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
Denise  Riggi.  1-07,  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory  (NETL),  P.O.  Box  880, 
Morgantown,  West  Virginia  26507- 
0880;  Telephone:  (304)  285-^241; 
Telefax:  (304)  285-4683;  E-mail: 
driggi@NETL.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  program  solicitation  is 
to  provide  financial  support  to  develop 
cost  effective,  environmentally  sound 
technologies  and  analytical  capabilities 
needed  to  solve  environmental 
problems  from  the  cold  war  and 
alternative  uses  of  biomass.  Developing 
the  technologies  will  assist  in  reducing 
the  radioactive  and  hazardous  waste 
risk  at  DOE  sites  and  provide  pollution 
prevention  opportunities  for  biomass. 
The  Program  Areas  of  Interest  are: 

1.  Biomass  and/or  Biosolids 

NETL  is  seeking  to  obtain  general 
technical  information,  research  and 
development  in  the  following  area 
relating  to  Biomass  and/or  Biosolids. 
Biomass  is  defined  as  "plant  materials 
jmd  animal  waste  used  as  a  source  of 
fuel."  Areas  of  interest  include,  but  are 
not  limited  to:  co-firing  of  bio-material 
with  coal  and  other  fossil  fuel;  stand 
alone  combustion;  gasification: 
digestion  and  advanced  research  on 
components,  controls  and  systems 
utilizing  bio-material  for  power 
production;  and,  co-products  and  other 
gaseous,  liquid  or  solid  fuels  derived 
from  Biomass.  Research,  development 
and  demonstration  activities  can  be 
directed  at  solving  energy  and/or 
environmental  problems.  Opportunities 
can  be  in  general  economy  or  those  of 
specialty  markets  and  industries. 
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2.  Enviromnen  tal  Management  Program 

The  Office  o '  Environmental 
Management  (  !M)  is  the  Department  of 
Energy  (DOE)  i  irganization  responsible 
for  the  cleanu{  of  the  DOE  sites 
contaminated  luring  operations  during 
the  cold  war.  1  he  National  Energy 
Technology  La  joratory  (NETL)  provides 
technical  and  i  lanagement  support  to 
the  DOE  EM  ai  id  specifically 
implements  ac  :ivities  in  support  of  the 
EM  Office  of  S  ;ience  and  Technology 
(OST).  The  mil  sion  of  die  OST  is  to 
manage  and  di  rect  a  national,  solution- 
oriented  progri  im  that  provides 
scientific  foundation,  new  approaches, 
and  new  techn  alogies  to  bring  about 
significant  red  ictions  in  risk,  cost,  and 
schedule  in  co  npleting  the  EM  cleanup 
mission.  NETL 's  role  is  to  implement 
programs  to  fo  ter  private  sector 
companies  to  (  evelop,  demonstrate,  and 
deploy  cost-eftctive  technologies  that 


will  be  used  to 
multiple  DOE 
includes  large 


DEPARTMENl  OF  ENERGY 


solve  problems  at 
i ;  lites.  The  private  sector 
I  md  small  businesses, 
private  researc  i  institutes,  and  colleges 
and  universiti(  s.  To  implement  the 
overall  science  and  technology  program, 
EM  has  establi  ihed  "Focus  Areas"  to 
coordinate  anc  focus  technology 
development  a::tivities  on  the  major 
problem  areas  hat  exist  at  the  DOE 
sites.  Specific  ireas  of  interest  are 
defined  by  eac  i  of  the  Focus  Areas  and 
can  be  identifii  sd  through  the 
information  so  lU'ces  provided  in  the 
solicitation.  Si  ^nificant  areas  of 
emphasis  in  th  3  near  term  are  defined 
in  the  solicitat  on. 

Morj  antown,  WV,  on  December 

ing, 

ion  and  Assistance  Division, 
'echnology  Laboratory. 

Filed  1-6-00;  8:45  am) 


Issued  in 
22.  1999. 

Randolph  L.  Keying 

Director,  Acquis  tion 

National  Energy  Technology  Laboratory. 

[FR  Doc.  00-^12 

BILLING  CODE  6450  «1-P 


Environments 


Specific  Advis  ory  Board,  Los  Alamos 

AGENCY:  Depai  Iment  of  Energy. 
ACTK)N:  Notice  of  open  meeting. 


summary:  This 
meeting  of  the 
Management 
Board  (EM  SSi^B) 
Federal  Ad 
L.  92-463,  86 
public  notice 
announced  in 


Site 


Ivisdry 


DATES:  Wednei 
6:00  p.m.-9:0C 


Management  Site- 


notice  announces  a 
Environmental 

Specific  Advisory 
,  Los  Alamos.  The 
Committee  Act  (Pub. 
!  itat.  770)  requires  that 

these  meetings  be 
he  Federal  Register. 

day.  January  26,  2000, 
p.m. 


ADDRESSES:  Nambe  Pueblo,  Tribal 
Council  Meeting  Room,  Route  502, 
Arriba  County. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505.  Phone: 
505-989-1662;  Fax:  505-989-1752;  E- 
mail:  adubois@doeal.gov,  or  Internet 
http:www.nmcab.org. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Opening  Remarks,  6:00  p.m.-6:30 
p.m. 

2.  Public  Comment,  6:30  p.m.-7:00 
p.m. 

3.  Committee  Reports: 
Environmental  Restoration 
Monitoring  and  Surveillance 
Waste  Management 
Community  Outreach 
Budget 

4.  Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  nvunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  528  35th 
Street,  Los  Alamos,  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  and  4:00  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above. 


Issued  at  Washington.  DC  on  Januar\'  3, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[PR  Doc.  00-^15  Filed  1-6-00:  8:45  am] 

BILUNG  CODE  64OS-01-l> 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  January  20,  2000:  5:30 
p.m.-8:30  p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  OTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site  Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(270)441-6804. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. — Call  to  order/Discussion 
6:00  p.m. — Approve  Meeting  Minutes 
6:05  p.m. — Public  Comments/Questions 
6:30  p.m. — Presentations 
7:15  p.m. — Sub  Committee  Reports 
8:15  p.m. — Administrative  Issues 
8:30  p.m. — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
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their  comments  at  the  end  of  the 
meeting.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  to  be  resolved  prior  to  publication. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Envirorunental  Information 
Center  and  Reading  Room  at  175 
Freedom  Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  thru  Friday  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah,  Kentucky  42001  or  by  calling 
him  at  (270)  441-6804. 

Issued  at  Washington,  DC  on  January  3, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-416  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Tuesday,  January  25,  2000,  8:00 
a.m.-6:00  p.m.;  Wednesday,  January  26, 
2000,  8:00  a.m.-5:00  p.m. 
ADDRESSES:  The  Owyhee  Plaza,  1109 
Main  Street,  Boise,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  INEEL  SSAB  Facilitator 
Jason  Associates  Corporation,  477 
Shoup  Avenue,  Suite  205,  Idaho  Falls, 
ID  83402,  (208-522-1662)  or  visit  the 
Board's  Internet  homepage  at  http:// 
www.ida.net/users/cab;  or  contact  Mr. 
Charles  Rice,  INEEL  SSAB  Chair,  c/o 
Jason  Associates  Corporation. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 


its  regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  INEEL. 

Tentative  Agenda 

Presentations  and  discussions  on  the 
following: 

•  The  Idaho  National  Engineering  and 
Envirorunental  Laboratory  (INEEL) 
High-Level  Waste  and  Facilities 
Disposition  Draft  Environmental  Impact 
Statement 

•  Future  facility  and  land  use  plans 
for  INEEL 

•  Assessment  of  the  ecological  health 
of  the  INEEL 

•  Long-term  stewardship  plaiming 

•  Selection  of  new  members  for  the 
INEEL  Site-Specific  Advisory  Board 

Discussion  and  finalization  of  the 
following  recommendations: 

•  Draft  Environmental  Impact 
Statement  for  a  Geologic  Repository  for 
Spent  Nuclear  Fuel  and  High-Level 
Waste,  Nye  County,  Nevada 

•  The  INEEL  Institutional  Plan 

•  The  Draft  Hazardous  Waste 
Management  Act/Toxic  Substances 
Control  Act  permit  for  the  Advanced 
Mixed  Waste  Treatment  Project 
(Agenda  topics  may  change  up  to  the 
day  of  the  meeting;  please  call  the  FOR 
FURTHER  INFORMATION  CONTACT  in  this 
notice  for  the  current  agenda  or  visit  the 
Internet  site.) 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  presentations 
pertaining  to  agenda  items  should 
contact  the  Board  Chair  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer,  Jerry  Bowman, 
Assistant  Manager  for  Laboratory 
Development,  Idaho  Operations  Office, 
U.S.  Department  of  Energy,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Every  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  avEiilable  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Charles  M.  Rice,  INEEL  CAB 
Chair,  477  Shoup  Ave.,  Suite  205,  Idaho 


Falls,  Idaho  83402  or  by  calUng  the 
Board's  facilitator  at  (208)  522-1662. 

Issued  at  Washington,  DC  on  December  22, 
1999. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  00-417  Filed  1-6-00;  8:45  am] 
BHJJNQCODE  MS<M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory         — 
Commission 

[Proiect  No.  2077-00] 

USGen  New  England,  Inc.;  Notice 
Modifying  a  Restricted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
included  in  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic  Places 

January  3,  2000. 

On  July  14,  1998,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  for  the  Fifteen  Mile  Falls 
Project  (FERC  No.  2077)  proposing  to 
establish  a  restricted  service  list  for  the 
purpose  of  developing  and  executing  a 
Programmatic  Agreement  for  managing 
properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Fifteen  Mile  Falls 
Project  is  located  on  the  Connecticut 
River,  in  Grafton  County,  New 
Hampshire,  and  Caledonia  County, 
Vermont.  USGen  New  England,  Inc.  is 
the  licensee. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  imnecessary  expense  or 
improve  administrative  efficiency,,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding. '  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  following  addition  is  made  to  the 
restricted  service  list  notice  issued  on 
July  14,  1998,  for  Project  No.  2077: 

Mr.  John  Moody.  R.F.D.,  Sharon,  VT  05065. 

The  address  for  Ms.  Giovaima 
Peebles,  who  is  included  on  the 
restricted  service  list  for  Project  No. 
2077,  has  changed.  Delete  "Division  of 
Historic  Preservation,  135  State  Street, 
Drawer  33,  Montpelier,  VT  05633- 
1201"  and  replace  with  "Division  for 
Historic  Preservation,  National  Life 


'  18  CFR  385-2010. 
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Office  Building, 
VT  05620-0501 
Linwood  A 

Acting  Secretary. 
[FR  Doc.  00-319 

BILUNG  CODE  6717-dl-M 


Drawer  20,  Montpelier, 
Watson,  Jr., 

iled  1-6-00;  8:45  am] 


ENVIRONMENTV^L  PROTECTION 
AGENCY 


[ER-FRL-6249-6 

Environmental 
Regulations;  Availability 
Comments 


mpact  Statements  and 
of  EPA 


Availability  of  EPA  comments 
prepared  Decem  ber  20,  1999  through 
December  23,  1<  99  piu^uant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102l2)(c)  of  the  National 
Environmental  Folicy  Act  as  amended. 
Requests  for  cop  ies  of  EPA  comments 
can  be  directed  o  the  Office  of  Federal 
Activities  at  (20 !)  564-7167. 

An  explanatic  n  of  the  ratings  assigned 
to  draft  environi  nental  impact 
statements  (EISs )  was  published  in  FR 
dated  April  9,  1^99  (63  FR  17856). 

Draft  mSs 

D-AtS-L65337- 


Cj 
EPi^ 


iigj 


-BL\ 


ER^ 


ERP  No. 
LO.  Salmqn  Riv^r 
Implementation 
Bitterroot  and  Salmon 
Forests,  Idaho 

Summary: 
screening  tool  tc 
review  of  this  ac  tion 
screen,  EPA  doep 
environmental 
proposed  projec : 
not  be  conducti 

ERP  No.  D-: 
EC2,  Programm^ic 
Year  Forest 
Alternatives 
Funding,  AZ  an 

Summary: 
environmental 
quality  and  protect 
EPA  asked  that 
associated  with 
and  use  of  pesti(  ides 
addressed  in  the 

ERP  No 
EC2,  Programm^ 
York  and  New  J 
Management 
Channel  Depths 
NJ. 

Summary: 
specific  manage|nent 
in  the  PEIS,  and 
additional  inforiiat 
the  final  PEIS 
Management 
appendices. 


EP^ 


Phn 


-ID  Rating 
Canyon  Project, 
Nez  Perce,  Payette, 

-Challis  National 
unty,  ID. 

Region  10  used  a 
conduct  a  limited 

Based  upon  this 
not  foresee  having  any 
Injections  to  the 
Therefore,  EPA  will 
a  detailed  review. 
-A65 165-00  Rating 
EIS — Navajo  Ten 
MaiJagement  Plan 
Implementation  and 
NM. 

expressed 
concerns  regarding  water 
ed  beneficial  uses, 
(otential  impacts 
lew  road  construction 
and  herbicides  be 
final  EIS. 

3-00  Rating 
ic  EIS — Port  of  New 
<  rsey  Dredged  Material 

Implementation 
and  Deepen,  NY  and 


D-CCiE-C350i; 


Phn 


raised  concerns  with 
options  discussed 
requested  that 

ion  be  included  in 
Dredged  Material 
and  technical 


ERP  No.  D-FHW-G40154-TX  Rating 
EC2,  Loop  1  Extension  Project,  From 
Farm-to-Market  {FM-734  (Palmer 
Lander)  to  TX— 45  Highway,  Funding, 
Travis  and  Williamson  Counties,  TX. 

Summary:  EPA  identified  several 
environmental  concerns  and  need  for 
additional  information  which  include 
the  inclusion  of  an  Edwards  Aquifer 
water  pollution  abatement  plan  and 
additioncd  documented  coordination 
with  the  State  Historic  Preservation 
Officer.  EPA  requested  that  mitigation 
measure  be  incorporated  into  the  final 
EIS  and  Record  of  Decision. 

ERP  No.  D-FHW-G40155-TX  Rating 
LO,  TX-45  Highway  Project,  Extending 
from  Anderson  Mill  Road  (FM  Road 
2769)  to  Farm-to-Market  Road  685  east 
of  IH-35),  Funding,  Williamson  and 
Travis  Counties,  TX. 

Summary:  EPA  has  no  objection  to  the 
preferred  alternative. 

Final  EISs 

ERP  No.  F-AFS-L65311-ID  North 
Fork  St.  Joe  River  Project, 
Implementation.  Idaho  Panhandles 
National  Forest,  St.  Joe  Ranger  District, 
Shoshone  County,  ID. 

Summary:  The  Final  EIS  adequately 
disclosed  the  environmental  concerns 
with  the  project  and  responded  to  EPA's 
comments. 

ERP  No.  F-BIA-J65298-MT  Flathead 
Indian  Reservation  Forest  Management 
Plan,  Implementation,  Rocky  Mountain, 
Pablo,  MT. 

Summary:  EPA  expressed  concern 
that  little  information  was  provided  on 
the  proposed  monitoring  programs  to 
assure  that  ecological  goals  and 
objectives  are  attained. 

ERP  No.  F-FHW-L40193-ID 
Sandpoint  North  and  SouUi  (NH-IR-F- 
CM-5116(68)  Projects,  Constioiction,  US 
95  (Milepost  466.8  to  Milepost  4786), 
Funding  and  COE  Section  404  Permit, 
City  of  Sandpoint,  Bonner  County,  ID. 

Summary:  EPA  had  no  objection  to 
the  proposed  action  but  request  that  the 
ROD  include  a  discussion  of  the 
methodology  used  to  determine  that 
information  in  the  final  EIS  is  current 
and  viable  and  that  FHWA  ensure  that 
project  implementation  does  not  worsen 
water  quality. 

ERP  No.  F-FTA-L40205-00  South/ 
North  Corridor  Project,  Improvements  to 
the  Existing  Urban  Transportation, 
Funding,  Multnomah,  Clackamas  and 
Washington  Counties,  OR  and  Clark 
County,  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-USN-E11045-NC 
Introduction  of  the  V-22  "Osprey"  a 
new  Type  of  Tiltrotor  Aircraft, 
Replacement  or  Renovation  of  the 


facilities  used  to  house  Aircraft,  Full 
Basing  at  MCAS  Cherry  Point  and/or 
Partial  Basing  at  both  MCAS  New  River 
and  Cherry  Point,  COE  Section  404 
Permit,  NC. 

Summary:  EPA  continues  to  have  no 
significant  objections  to  the  Marine 
Corps'  proposal  to  replace  it  CH-46 
helicopters  to  the  new  Tiltrotor,  V-22 
Osprey. 

Dated:  January  4,  2000. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
(FR  Doc.  00-401  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-624»-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  wrww.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental 

Impact  Statements  filed  December  27, 

1999  through  December  30, 1999 

pursuant  to  40  CFR  1506.9. 

EIS  No.  990496,  DRAFT  EIS,  FAA.  MN 
Flying  Cloud  Airport  Expansion, 
Extension  of  the  Rimways  9R/27L  and 
9L/27R,  Long-Term  Comprehensive 
Development,  City  of  Eden  Prairie, 
Hennepin  County,  MN,  Due:  February 
21,  2000,  Contact:  Glen  Orcutt  (612) 
713-4354. 

EIS  No.  990497,  DRAFT  SUPPLEMENT, 
FHW,  VA,  DC,  MD,  Woodrow  Wilson 
Bridge  Improvements,  Updated 
Information  concerning  the  Changes 
and  Discusses  in  differences  between 
Alternative  4A  of  the  September  1997 
FEIS  and  Current  Design  Alternative 
4A,  I-95/I-495  (Capital  Beltway), 
Telegraph  Road  to  MD-210,  Funding, 
COE  Section  10  and  404  Permits  and 
CGD  Bridge  Permit  Issuance,  City  of 
Alexandria,  Fairfax  County,  VA; 
Prince  George's  County,  MD  and  DC, 
Due:  February  25,  2000,  Contact:  John 
Gemer  (703)  519-9800. 

EIS  No.  990498,  DRAFT  EIS,  SFW.  CA, 
High  Desert  Power  Project, 
Construction  and  Operation,  A 
Combined-Cycle  Natural  Gas-Fueled 
Electrical  Generation  Power  Plant, 
Approval  of  Incidental  Taking 
Authorization  under  Sections  7  and 
10  of  the  Federal  ESA,  San 
Bernardino  County,  CA  ,  Due: 
February  21,  2000,  Contact:  Ben 
Harrison  (503)  231-2068. 

EIS  No.  990499,  Final  EIS,  FHW,  AR, 
MO,  US-71.  Transportation 
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Improvements,  from  south  of  Bella 
Vista  to  Pineville,  Benton  County,  AR 
and  McDonald  County,  MO,  Due: 
February  07,  2000,  Contact:  Elizabeth 
A.  Romero  (501)  324-5625. 
EIS  No.  990500,  Draft  Supplement, 
UAF,  FL,  Homestead  Air  Force  Base 
(AFB)  Disposal  and  Reuse,  Updated 
and  Additional  Information  on 
Disposal  of  Portions  of  the  Former 
Homestead  (AFB),  Implementation, 
Dade  County,  FL,  Due:  February  21, 
2000,  Contact:  Frank  Duncan  (703) 
696-5243. 

Amended  Notices 

EIS  No.  990463,  Draft  EIS,  BOP,  SC, 
South  Carolina — Federal  Correctional 
Institution,  Construct  and  Operate, 
Possible  Sites:  Andrew,  Bennettsville, 
Oliver  and  Saltera.  SC,  Due:  February 
01,  2000,  Contact:  David  J.  Donvorth 
(202)  514-6470.  FR  notice  published 
on  12/17/1999:  CEQ  Comment  Date 
extended  fi-om  1/03/2000  to  02/01/ 
2000. 

Dated:  January  4,  2000. 
B.  Katherine  Biggs, 

Associate  Director.  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
|FR  Doc.  00-402  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6520-7] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
(NACEPT)  Standing  Committee  on 
Compliance  Assistance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  of  public  advisory 

NACEPT  standing  committee  on 

compliance  assistance  meeting;  open 

meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Standing  Committee  on  compliance 
assistance  will  meet  on  the  date  and 
time  described  below.  The  meeting  is 
open  to  the  public.  Seating  at  the 
meeting  will  be  a  first-come  basis  and 
limited  time  will  be  provided  for  public 
comment.  For  further  information 
concerning  this  meeting,  please  contact 
the  individual  listed  with  the 
announcement  below.  NACEPT 
Standing  Committee  on  Compliance 
Assistance;  January  31  and  February  1, 
2000.  Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  NACEPT 


Standing  Committee  on  Compliance 
Assistance  on  Thursday,  Monday, 
January  31,  2000  from  9  a.m.  to  5  p.m., 
and  February  1,  2000  ft-om  8:30-5.  The 
meeting  will  be  held  at  the  Academy  for 
Educational  Development  (AED) 
Conference  Center,  1825  Connecticut 
Ave.,  NW,  Washington,  DC  20009.  The 
agenda  for  both  days  of  the  meeting  will 
be  focused  primarily  on  the 
development  of  the  compliance 
assistance  clearinghouse,  national  forum 
and  the  annual  agency  plan.  A  formal 
agenda  will  be  available  at  the  meeting. 
SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues.  NACEPT  consists  of  a 
representative  cross-section  of  EPA's 
partners  and  principal  constituents  who 
provide  advice  and  recommendations 
on  policy  issues  and  serve  as  a  sounding 
board  for  new  strategies. 

EPA  recently  issued  a  new  report, 
"Aiming  for  Excellence."  This  report 
commits  EPA  to  take  a  number  of 
actions  to  enhance  our  reinvention 
programs,  including  several  to  improve 
our  compliance  assistance  efforts.  The 
report  was  developed  based  on 
extensive  external  outreach  to  a  broad 
range  of  stakeholders  through  a  variety 
of  forums.  It  is  available  on  EPA's 
Reinvention  home  page  (www.epa.gov/ 
reinvent/). 

In  connection  with  this  effort,  the 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA)  has  recently 
completed  work  on  an  action  plan, 
"Innovative  Approaches  to  Enforcement 
and  Compliance  Assurance."  This 
action  plan  includes  the  compliance 
assistance  activities  identified  in  the 
Task  Force  report  as  well  as  additional 
OECA  commitments.  The  action  items 
described  in  the  OECA  report  (available 
at  www.epa.gov/oeca/innovative/ 
approaches.html)  will  change 
fundamental  aspects  of  the  Agency's 
compliance  assistance  planning  and 
programs. 

To  ensure  that  the  compliance 
assistance  activities  in  the  action  plan 
are  implemented  in  a  way  that 
continues  to  reflect  stakeholder  needs, 
the  National  Advisory  Council  on 
Environmental  Policy  and  Technology 
(NACEPT)  is  creating  a  new  Standing 
Committee  on  Compliance  Assistance. 
This  will  provide  a  continuing  Federal 
Advisory  Committee  forum  from  which 
the  Agency  can  continue  to  receive 
valuable  stakeholder  advice  and 


recommendations  on  compliance 
assistance  activities. 

For  further  information  concerning 
the  NACEPT  Standing  Committee  on 
Compliance  Assistance,  including  the 
upcoming  meeting,  contact  Gina 
Bushong  Designated  Federal  Officer 
(DFO),  on  (202)  564-2242,  or  E-mail: 
bushong.gina@epa.gov. 

INSPECTION  OF  SUBCOMMITTEE 
DOCUMENTS:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting. 

Dated:  December  16,  1999. 
Gina  Bushong, 

Designated  Federal  Officer. 

[FR  Doc.  00-361  Filed  1-6-00:  8:45  am] 

BILU^Ml  CODE  SS60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission; 
Comments  Requested 

December  28,  1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimtiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall'have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
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r  fct 


advise  the  contact  listed  below  as  soon 

as  possible 

ADDRESSES:  Di 

Smith,  Federal 

Commission 

Room  1-A804 

or  via  the  Interriet 


4'i5 


all  comments  to  Les 
Communications 

12th  Street,  S.W., 
A/ashington,  DC  20554 
to  lesmith@fcc.gov. 
INrtORMATION  CONTACT:  For 
infoifnation  or  copies  of  the 
ections  contact  Les 
'118-0217  or  via  the 


FOR  FURTHER 

additional 
information  col 
Smith  at  (202) 
Internet  at  lesmlth@fcc 


Vll/, 


locd 


6sr 


SUPPLEMENTARY 

OMB  Appro 

Title:  Tele 
for  Individuals 
Speech  Disabili 
with  Disabilitie ; 
Docket  No.  90-1 
Telecommunice  t 

Form  Numbe  : 

Type  ofRi 

Respondents 
profit;  state, 
individuals  or 

Number  of  Ri 
respondents. 

Estimated 
hours  per 

Frequency  Oj 
every  five  years 

Total 

Estimated 
Recordkeeping 

Needs  and  ~ 
Subpart  F  im 
provisions  of 
Section  64.605 
procedures  for 
Section  64.604 
for  filing  com 
be  used  to 


gov. 
information: 
Number  3060-0463. 
ecoiiimunications  Services 
vith  Hearing  and 
ies  and  the  Americans 
Actof  1990M:C 
71  and 
ions  Relay. 
:  N/A. 
evietv:  Extension. 

Business  or  other  for 
or  tribal  government; 
Households. 
■pondents:  103 


Til  le  Per  Response:  112.6 
respo  ise  (avg.). 

>/  Response:  On  occasion. 


Ui  es: 


fhj 


fSt 


pi  lints. 


requiren  lents 


CO  n 


mmimum 
improve  the 
and  their  appl 
Those  affected 
certification  of 
member  of  the 
a  complaint 

OMB  Approve 
Title:  Auditor ' 
emd  Objectivity 


Annual  Burden:  21,557  hours. 
Annual  Reporting  and 
Jost  Burden:  SO. 
47CFRPart64, 
pl«  ments  certain 

ADAof  1990.  47CFR 
stablishes  the 
( ertifying  state  programs, 
tablishes  procedures 
Information  will 
detei^nine  whether  a  state's 
iable  according  to 

and  to  determine 
plaints  filed.  The 
issued  a  NPRM  in  CC 

6  regarding 
relay  services  and 

(STS)  relay  services 
hearing  and  speech 
s  proposed  in  the 
that  common 
jg  voice  transmission 
en  lure  that  nationwide 
servi(  es  are  available  to  users 
ibilities  throughout 
Rules  proposed  in  the 
won  Id  amend  the 
c  irrent  mandatory 
stancferds  for  TRS  service  to 
iveness  of  those  rules 
i(iation  to  TRS  service. 

states  seeking 
1  leir  programs  and  any 
[  ublic  who  wants  to  file 
aga  nst  specific  carriers. 

7  Number:  None. 
s  Annual  Independence 
Certification. 


program  is  certi 
federal 
the  merits  of 
Commission 
Docket  No.  98 
telecommunical  ions 
speech-to-speec  i 
for  persons  witl 
disabilities.  Rul 
NPRM  would 
carriers  providi 
service  must 
STS  relay 
with  speech  dis 
their  service 
NPRM  also 
Commission's 


re  quire  i 


area 


Form  Number:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  7 
respondents. 

Estimated  Time  Per  Response:  10 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion; 
annually. 

Total  Annual  Burden:  70  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Needs  and  Uses:  The  Responsible 
Accounting  Officer  Letter  (RAO) 
requires  that  carriers'  independent 
auditors  disclose  in  writing  all 
relationships  between  the  auditor  and 
its  related  entities  and  the  carrier  and  its 
related  entities  that  in  the  auditor's 
professional  judgment  may  reasonably 
be  thought  to  bear  on  independence; 
confirm  in  writing  in  its  professional 
judgment  it  is  independent  of  the 
carrier;  and  discuss  the  auditor's 
independence.  The  information  will  be 
used  to  determine  whether  the 
independent  auditor's  are  performing 
their  audits  independently  and 
unbiased  of  the  carrier  they  audit. 

OMB  Approval  Number:  3060-0774. 

Title:  Federal-State  Joint  Board  on 
Universal  Service — CC  Docket  No.  96- 
45,  47  CFR  Part  54. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit;  state,  local  or  tribal  government. 

Number  of  Respondents:  5.565,451 
respondents. 

Estimated  Time  Per  Response:  .32 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion; 
quarterly;  annually;  recordkeeping. 

TotalAnnual  Burden:  1,787,278 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Needs  and  Uses:  In  the  Ninth  Report 
and  Order  and  Eighteenth  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45,  released  November  2, 1999,  the 
Commission  modified  47  CFR  Part  54  by 
adopting  several  amendments  to  the 
current  data  reporting  requirements  to 
ensure  that  cost  and  lop  count  data 
submitted  by  non-rural  carriers  under 
47  CFR  Part  36  conforms  with  loop 
count  data  submitted  under  Part  54  for 
forwarding  looking  support.  The 
amended  sections  containing 
information  collections  are  as  follows,  a. 
47  CFR  Section  54.307— In  order  to 
receive  support,  a  competitive  eligible 
telecommunications  carrier  must  report 
to  the  Administrator  on  July  31  of  each 
year  the  number  of  working  loops  it 
serves  in  a  service  area  as  of  December 


31  of  the  preceding  year,  subject  to 
update  specified  in  47  CFR  54.307(c). 
For  a  competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  service  area  of  a  rural 
telephone  company,  the  carrier  must 
report  the  number  of  working  loops  it 
serves  in  the  service  area.  For  a 
competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  service  area  of  a  non-rural 
telephone  company,  the  carrier  must 
report  the  number  of  working  loops  it 
serves  in  the  service  area  and  the 
number  of  working  loops  it  serves  in 
each  wire  center  in  the  service  area.  A 
competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  service  area  of  a  non-rural 
carrier  telephone  company,  the  carrier 
must  update  the  information  submitted 
to  the  Administrator  pursuant  to  47  CFR 
54.307(c)(l)-(3).  Because  the  interim 
hold-harmless  provision  provides 
support  based  on  the  existing  47  CFR 
Part  36  support  mechanism,  which 
relieves  on  book  costs,  non-rural 
incumbent  LECs  will  be  required  to  file 
cost  data,  in  addition  to  loop-count  data, 
in  order  to  receive  interim  hold- 
harmless  support.  47  CFR  Section 
54.309 — Any  state  may  file  a  petition  for 
waiver  to  ask  the  Commission  distribute 
support  calculated  to  a  geographic  area 
different  than  the  wire  center.  Such 
petition  must  contain  a  description  of 
the  particular  geographic  level  to  which 
the  state  desires  support  to  be 
distributed,  and  an  explanation  of  how 
waiver  will  further  the  preservation  and 
advancement  of  universal  service  within 
the  state,  c.  47  CFR  Section  54.311— A 
state  may  file  a  petition  for  waiver 
asking  the  Commission  to  distribute 
interim  hold-harmless  support  to  a 
geographic  area  different  than  the  wire 
center.  Such  petition  must  contain  a 
description  of  the  particular  geographic 
level  to  which  the  State  desires  interim 
hold-harmless  support  to  be  distributed, 
and  an  explanation  of  how  waiver  will 
further  the  preservation  and 
advancement  of  universal  service  within 
the  state.  The  information  will  be  used 
to  show  that  federal  high-cost  support  is 
being  provided  to  the  carrier  to  assist  in 
keeping  rates  affordable  in  those 
subscribers'  area.  Further,  the  collection 
of  information  will  be  used  to  verify  that 
the  carriers  have  accounted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  for  the 
"provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended"  in  accordance  with 
47  use  Section  254(e).  In  the  Sixth 
Order  on  Reconsideration  in  CC  Docket 
No.  97-21  and  the  Fifteenth  Order  on 
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Reconsideration  in  CC  Docket  No.  96-45 
(released  11/1/99),  the  Commission 
revised  its  rules  governing  the  eligibility 
of  services  that  the  universal  service 
support  mechanism  virill  support.  The 
Commission  also  revised  its  rules  to 
allow  the  Administrator  to  calculate  the 
support  based  upon  all  distance-based 
charges.  The  Commission  modified  its 
rules  to  require  health  care  providers 
and  consortia  of  health  care  providers  to 
maintain  docvunentation  of  the  amount 
of  support  for  which  each  member  of  a 
consortium  is  eligible.  The  Commission 
modified  its  rules  to  allow  new 
members  to  be  added  to  a  consortiimi 
even  after  the  rural  health  care  provider 
submits  its  application  for  support. 

OMB  Approval  Number:  3060-0233. 

Title:  Separations — Part  36. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1500 
respondents. 

Estimated  Time  Per  Response:  104.75 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion; 
quarterly;  annually;  third  party 
disclosures. 

Total  Annual  Burden:  157,125  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Needs  and  Uses:  Telephone 
companies  are  required  to  identify 
investment,  expenses  and  revenues 
attributable  to  intrastate  and  interstate 
operations  pursuant  to  a  court  decision. 
These  procedures  are  found  in  47  CFR 
Part  36.  In  the  Communications  Act  of 
1934,  as  amended  by  the 
Telecommunications  Act  of  1996, 
Congress  codified  the  Commission's 
historical  policy  of  promoting  imiversal 
service  to  ensure  that  consumers  in  all 
regions  of  the  nation  have  access  to 
telecommunications  service.  In  47 
U.S.C.  254,  Congress  instructed  the 
Commission  to  establish  specific, 
predictable,  and  sufficient  mechanisms 
to  preserve  and  advance  universal 
service.  47  CFR  36.601-36.741  contain 
the  following  procedures  and 
collections  for  the  Universal  Service 
Fund  Program,  a.  47  CFR  sections 
36.611  and  36.612— In  order  to  allow 
determination  of  the  study  areas  that  are 
entitled  to  an  expense  adjustment,  and 
the  wire  centers  that  are  entitled  to 
support  pursuant  to  47  CFR  Part  54, 
each  incumbent  local  exchange  carrier 
must  provide  the  National  Exchange 
Carrier  Association  (NECA)  with  the 
information  required  by  47  CFR  section 
36.611  for  each  of  its  study  areas,  with 
the  exception  of  the  information  listed 
in  subsection  (h),  which  must  be 


provided  for  each  study  area  and,  if 
applicable,  for  each  wire  center  as  that 
term  is  defined  in  47  CFR  Part  54.  This 
information  is  to  be  filed  with  NECA  by 
July  31st  of  each  year,  and  must  be 
updated^ursuant  to  47  CFR  36.612.  The 
information  filed  on  July  31st  of  each 
year  will  be  used  in  the  jurisdictional 
allocations  imderlying  the  cost  support 
data  for  the  access  charge  tariffs  to  be 
filed  the  following  October,  b.  47  CFR 
36.701-36.741 — State  or  local  carriers 
must  submit  copies  of  their  lifeline 
plans  to  demonstrate  that  their  plans 
meet  certain  minimum  federal 
guidelines  to  qualify  for  federal 
assistance.  47  CFR  36.721  requires  state 
or  local  telephone  companies  who  want 
to  participate  in  the  "Link-Up  America" 
Program  to  file  data  with  the 
Commission  demonstrating  eligibility 
pursuant  to  the  criteria  contained  in  47 
CFR  36.721(a)(lH4).  c.  47  CFR  section 
36.731  requires  local  telephone 
companies  participating  in  the  lifeline 
programs  to  file  information  with  NECA 
for  each  of  their  study  areas,  on  a  yearly 
basis,  on  June  30th.  Information  to  be 
filed  with  NECA  includes:  estimate  of 
the  number  of  eligible  households 
which  will  receive  assistance  under 
both  parts  of  the  "Link-Up  America" 
programs;  estimate  of  the  average 
discount  on  service  commencement  to 
be  provided  to  each  subscriber;  and 
estimate  of  the  average  deferred  interest 
cost  for  each  subscriber.  Carriers  must 
submit  the  foregoing  information  to  the 
Commission,  as  well  as  to  NECA  for 
those  study  areas  in  which  the 
additional  interstate  expense  allocation 
is  to  be  in  effect  for  less  than  a  full 
calendar  year.  See  also  47  CFR  section 
36.741.  d.  In  a  NPRM  issued  in  CC 
Docket  No.  80-286,  released  10/7/97, 
the  Commission  sought  comment  on  a 
proposed  rule  allowing  incumbent  LECs 
to  separate  joint  and  common  costs  on 
an  individual  basis  should  be 
contingent  upon  an  ILECs  showing  that 
competition  exists  in  the  local  markets 
for  which  they  seek  relaxed  separations 
rules.  The  requirements  contained 
herein  are  necessary  to  implement  the 
congressional  mandate  for  imiversal 
service.  The  reporting  requirements  are 
necessary  to  verify  that  non-nu-al  local 
exchange  carriers  are  eligible  to  receive 
universal  service  support.  Information 
filed  with  NECA  pursuant  to  47  CFR 
36.611  is  used  in  the  jurisdictional 
allocations  underlying  the  cost  support 
data  for  the  access  charge  tariffs  every 
April.  Without  this  information,  NECA 
would  not  be  able  to  prepare  and  file  the 
necessary  tariffs.  Information  submitted 
to  the  Commission  pursuant  to  47  CFR 
36.721  is  required  to  maintain  the 


integrity  of  the  Federal  Lifeline 
Assistance  programs.  Certification  is 
necessary  to  ensure  that  the  targeted 
group  is  the  beneficiary  of  the  program. 

OMB  Control  Number:  None. 

Title:  Amendment  of  Part  95  of  the 
Commission's  Rules  to  Provide 
Regulatory  Flexibility  in  the  218-219 
MHz  Service. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  140. 

Estimate  Time  Per  Response:  12.6  hrs. 
(avg.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  1,766  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  Report  and 
Order  and  Memorandum  Opinion  and 
Order,  in  WT  Docket  No.  98-169, 
adopted  September  7,  1999  and  released 
September  10,  1999,  64  FR  59656 
(November  3,  1999),  as  codified  at  47 
CFR  1.2105(a)(2)(xi)  and  95.816(b), 
offers  various  financial  restructuring 
options  to  the  218-219  MHz  licensees 
regarding  their  existing  installment 
payment  obligations  and  permits 
eligible  licensees  to  choose  (i) 
reamortization  and  resumption  of 
installment  payments  on  their  licenses; 
(ii)  an  amnesty  option  wherein  eligible 
licensees  surrender  any  licenses  they 
choose  to  the  Commission  for 
subsequent  auction  and.  in  return,  have 
all  of  the  outstanding  debt  on  those 
licenses  forgiven;  or  (iii)  a  prepayment 
option  whereupon  licensees  may  retain 
or  return  as  many  licenses  as  they 
desire;  however,  licensees  electing  the 
prepayment  option  must  prepay  the 
outstanding  principal  of  any  license 
they  wish  to  retain.  The  information 
requested  provides  the  FCC  with  the 
data  to  implement  the  restructuring 
option(s)  chosen  by  current  and  former 
218-219  MHz  licensees.  The  staff  will 
use  this  information  to  maintain  data  on 
current  licensees,  new  installment 
payment  terms,  refunds  to  licensees, 
and  spectrum  returned  to  the  FCC  for 
auction.  The  information  collection  is 
necessary  in  order  to  enable  the 
licensees  to  meet  their  financial 
obligations  to  the  Commission  that  will 
help  ensure  rapid  provision  of  218-219 
MHz  service  to  the  public. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
IFR  Doc,  00-337  Filed  1-6-00;  8:45  am) 
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MUNiCATIONS 


Notice  of  Public  Information 
Collection(8)  E|elng  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority;  Con^ments  Requested 

December  28.  19^9. 

SUMMARY:  The  ''ederal  Communications 
Commission,  a:  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  genf  ral  public  and  other 
Federal  agencie  s  to  take  this 
opportunity  to  ;omment  on  the 
following  infor  nation  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pu  jlic  Law  104-13.  An 
agency  may  no  conduct  or  sponsor  a 
collection  of  in  brmation  unless  it 
displays  a  cum  ntly  valid  control 
number.  No  pei  son  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  i  aformation  subject  to  the 
Paperwork  Red  action  Act  (PRA)  that 
does  not  displa  y  a  valid  control  niunber. 
Comments  are  i  equested  concerning:  (a) 
Whether  the  pr  )posed  collection  of 
information  is  i  lecessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  ir  eluding  whether  the 
information  sh<  11  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimat ;;  (c)  ways  to  enhance 
the  quality,  util  ity,  and  clarity  of  the 
information  col  lected;  and  (d)  ways  to 
minimize  the  b  arden  of  the  collection  of 
information  on  the  respondents, 
including  the  u  se  of  automated 
collection  techi  iques  or  other  forms  of 
information  tec  inology. 
DATES:  Written  comments  should  be 
submitted  on  o;  before  March  7,  2000. 
If  you  anticipat  ?  that  you  will  be 
submitting  comments,  but  Bnd  it 
difficult  to  do  s  3  within  the  period  of 
time  allowed  b; '  this  notice,  you  should 
advise  the  cont  ict  listed  below  as  soon 
as  possible. 

ADDRESSES:  Dir  3ct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  R  )om  1  A-804,  445 
Twelfth  Street,  S.W.,  Washington.  DC 
20554  or  via  thi  s  Internet  to 
lesmith@fcc.go' '. 

FOR  FURTHER  INI  ORMATION  CONTACT:  For 
additional  info  mation  or  copies  of  the 
information  co!  lections  contact  Les 
Smith  at  (202) '  18-0217  or  via  the 
Internet  at  lesn  ith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0720. 

Title:  Report  af  Bell  Operating 
Companies  of  h  lodified  Comparably 
Efficient  Interci  iimection  Plans. 

Form  Numbe  r:  N/A. 

Type  ofRevii  w:  Extension. 


Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  7 
respondents. 

Estimated  Time  Per  Response:  6  hours 
per  response  (avg.). 

Frequency  of  Response:  Annually. 

Total  Annual  Burden:  42  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Needs  and  Uses:  Bell  Operating 
Companies  are  required  to  supplement 
the  CEI  plans  they  already  file  with  the 
Commission  with  descriptions  of  how 
they  are  complying  with  the  CEI  equal 
access  parameters.  Without  provision  of 
these  reports,  the  Commission  would  be 
unable  to  ascertain  whether  the  BOCs 
were  providing  competing  payphone 
providers  with  unbundled 
nondiscriminatory  access  to  its  network 
features  and  functionalities.  The  report 
allows  the  Commission  to  determine 
how  the  BOC  will  provide  competing 
payphone  providers  with  equal  access 
to  all  the  basic  underlying  network 
services  that  are  provided  to  its  own 
payphones. 

OMB  Approval  Number:  3060-0722. 

Title:  Initial  Report  of  Bell  Operating 
Companies  of  Comparably  Efficient 
Interconnection  Plans. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  7 
respondents. 

Estimated  Time  Per  Response:  50 
hours  per  response  (avg.). 

Frequency  of  Response:  One-time. 

Total  Annual  Burden:  350  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Needs  and  Uses:  Bell  Operating 
Companies  are  required  to  provide 
initial  CEI  plans  describing  how  they 
intend  to  comply  with  the  CEI  equal 
access  parameters.  Thereafter,  they  may 
include  this  information  in  the  CEI 
plans  they  already  file  with  the 
Commission.  The  report  allows  the 
Commission  to  determine  how  the  BOCs 
will  provide  competing  payphone 
providers  with  equal  access  to  all  the 
basic  underlying  network  services  that 
are  provided  to  its  own  payphones. 

OMB  Approval  Number:  3060-0099. 

Title:  Annual  Report — Form  M. 

Form  Number:  FCC  Form  M. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  3 
respondents. 

Estimated  Time  Per  Response:  1,120 
hours  per  response  (avg.). 

Frequency  of  Response:  Annually. 


Total  Annual  Burden:  3,360  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Needs  and  Uses:  Filing  of  the  FCC 
Form  M  is  required  by  Sections  1.785 
and  43.21  of  the  FCC  Rules  and  Section 
219  of  the  Communications  Act  of  1934, 
as  amended.  Filing  of  the  Form  M  is 
required  by  subject  telephone  carriers 
having  annual  operating  revenues  in 
excess  of  the  indexed  revenue 
threshold.  The  data  are  used  by  staff 
members  in  the  regulation  of  the 
telephone  industry  and  by  the  public  in 
analyzing  the  industry. 

OMB  Approval  Number:  3060-0894. 

Title:  Certification  Letter  Accounting 
for  Receipt  of  Federal  Support  (CC 
Docket  Nos.  96-45  and  96-262). 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  51 
respondents. 

Estimated  Time  Per  Response:  3  hours 
per  response  (avg.). 

Frequency  of  Response:  On  occasion; 
annually. 

Total  Annual  Burden:  153  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Needs  and  Uses:  The  Commission 
requires  states  to  certify  that  carriers 
within  the  state  had  accounted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  pursuant  to 
47  U.S.C.  Section  254(e).  This 
information  will  be  used  to  show  that 
federal  high-cost  support  is  being 
provided  to  the  carrier  to  assist  in 
keeping  rates  affordable  in  those 
subscribers'  area.  Further,  the  collection 
of  information  will  be  used  to  verify  that 
the  carriers  have  accounted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  for  the 
provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  in  intended  in  accordance  with 
47  U.S.C.  Section  254(e). 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  00-338  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Submitted  to  OMB 
for  Review  and  Approval 

December  27,  1999. 

SUMMARY:  The  Federal  Communications 

Commissions,  as  part  of  its  continuing 
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effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall-^je  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0347. 

Title:  Section  97.311,  Spread 
Spectrum  (SS)  Emission  Types. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  10. 

Estimate  Time  Per  Response:  6 
seconds. 

Frequency  of  Response: 
Recordkeeping. 

Total  Annual  Burden:  1  minute. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  Section 
97.311  is  necessary  to  document  all 
spread  spectrum  transmissions  by 


amateur  radio  operators.  This 
information  must  be  provided  to  the 
District  Director  when  deemed 
necessary  and  consist  of  a  computer  file 
which  is  generated  when  spread 
spectrum  transmissions  are  made.  This 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference 
problems  can  be  achieved  and  to  ensiu^ 
that  the  station  is  operating  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-336  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Submitted  to  OMB 
for  Review  and  Approval. 

December  22, 1999. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biu'den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  7,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street,  SW..  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  Number:  3060-0362. 
Title:  Inspection  of  Radio  Installation 
on  Large  Cargo  and  Small  Passenger 
Ships. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households;  Federal,  State,  local,  or 
Tribal  govemment(s). 
Number  of  Respondents:  4,600. 
Estimate  Time  Per  Response:  4.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements  every  five  years; 
Third  party  disclosure. 

Total  Annual  Burden:  20,608  hours. 
Total  Annual  Costs:  None. 
Needs  and  Uses:  The  FCC  adopted 
rules  that  privatized  inspections  of 
ships  subject  to  the  inspection 
requirements  of  the 
Telecommunications  Act  of  1996,  as 
amended,  and  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  (Safety  Convention).  The 
Communications  Act  requires  the 
Commission  to  inspect  the  radio 
installation  of  large  cargo  ships  and 
certain  passenger  ships  at  least  once  a 
year  to  ensure  that  the  radio 
installations  are  in  compliance  with  the 
requirements  of  the  Communications 
Act.  Small  passenger  ships  must  be 
inspected  at  least  once  every  five  years. 
The  Safety  Convention  also  requires  an 
annual  inspection.  FCC  rules  require 
this  inspection  to  be  conducted  by  an 
FCC-licensed  technician,  but  allow 
private  sector  FCC-Ucensed  technicians 
to  certify  that  the  ship  has  passed  an 
inspection  and  to  issue  the  ship  a  safety 
certificate.  FCC  rules  also  mandate  that 
the  inspecting  technician  provide  a 
summary  of  the  results  of  the  inspection 
and  that  the  technician,  the  ship's 
owner,  operator,  or  captain  each  certify 
in  the  ship's  safety  log  that  the  vessel 
has  passed  the  safety  inspection. 
OMB  Control  Number:  3060-0398. 
Title:  Equipment  Authorization 
Measurement  Standards,  47  CFR  2.948. 
15.117(g)(2). 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 
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I  lusiness  or  other  for- 


ts:  320. 
Per  Response:  28.44 


Respondents 
profit  entities. 

Number  ofRe^onden 
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Frequency  of  Hesponse: 
Recordkeeping;  Jhree  year  reporting 
requirements. 
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urden:  9,100  hours. 
:os(s:  $1,000. 
The  FCC  uses  this 

that  data 
requests  for 
authorization  are  valid,  and 
procedures  are  used. 
I  hat  potential 
lio  communications  is 
necessary,  the  data 
nvestigating 
ha  rmful  interference,  or 
the  Imanufacturer's 

FCC  rules.  The  Report 
Docket  No.  95-144 

sity  for 
file  UHF  noise  figure 
the  performance  of 
tes  ed  and  marketed  in  the 


Winchester,  Tennessee,  and  thereby 
retain  voting  shares  of  Citizens 
Conununity  Bank,  Winchester, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-328  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  6210-01-P 


accompanying 
equipment 
that  proper  testii^g 
Testing  ensures 
interference  to 
controlled,  and 
may  be  used  for 
complaints  or 
for  verifying 
compliance  witt 
and  Order  in  ET 
eliminated  the 
manufacturers 
data  docimientii^g 
TV  receivers 
U.S. 

Federal  Commiitiications  Commission. 
Magalie  Roman '. 
Secretary. 
[FR  Doc.  00-339  1 
BUJJNG  CODE  enz-ct-u 
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F  iled  1-6-00;  8:45  am] 


FEDERAL  RES|RVE  SYSTEM 


Change  in  BanI: 
Acquisitions  of 
Bank  Holding 


Control  Notices; 
Shares  of  Banks  or 
Companies 


The  notifican  s  listed  below  have 
applied  under  I  le  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  1  loard's  Regulation  Y  (12 
CFR  225.41)  to  icquire  a  bank  or  bank 
holding  compai  ly.  The  factors  that  are 
considered  in  ai  :ting  on  the  notices  are 
set  forth  in  para  graph  7  of  the  Act  (12 
U.S.C.  1817(j)(7|). 

The  notices  a  -e  available  for 
immediate  insp  sction  at  the  Federal 
Reserve  Bank  ii  dicated.  The  notices 
also  will  be  ava  liable  for  inspection  at 
the  offices  of  th  3  Board  of  Governors. 
Interested  perse  ns  may  express  their 
views  in  writin ;  to  the  Reserve  Bank 
indicated  for  th  at  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  receive  d  not  later  than  January 
21,  2000. 

A.  Federal  R(  serve  Bank  of  Atlanta 
(Lois  Berthaunie,  Vice  President)  104 
Marietta  Street  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Philip  Bro  -vn  McAfee,  Decherd, 
Termessee;  to  r  ?tain  voting  shares  of 
Citizens  Community  Bancshares,  Inc., 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  3,  2000. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-326  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  31, 
2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Premier  Capital  Corp.,  Denver, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Premier  Bank, 
Denver,  Colorado. 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  21,  2000. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Berkshire  Bancorp,  Inc.,  New  York, 
New  York;  to  acquire  24.9  percent  of  the 
voting  shares  of  Madison  Merchant 
Services  Inc.,  New  York,  New  York,  and 
thereby  engage  in  credit  card 
authorization  and  credit  card  processing 
pursuant  to  Board  order;  see  Bamett 
Banks  of  Florida,  Inc.,  71  Fed.  Res.  Bull. 
648  (1985);  Citicorp,  76  Fed.  Res.  Bull. 
549  (1990). 

2.  Deutsche  Bank  AG,  Frankfurt  am 
Main,  Germany,  and  Deutsche  Financial 
Services  Inc.,  St.  Louis,  Missouri;  to 
acquire  Keyboard  Acceptance 
Corporation,  and  Signature  Leasing 
Company,  both  of  Mason,  Ohio,  and 
thereby  engage  in:  (i)  extending  credit 
and  servicing  loans,  pursuant  to 
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§  225.28(b)(1)  of  Regulation  Y;  (ii) 
activities  related  to  extending  credit 
pursuant  to  §225.28(b)(2)(iv)  of 
Regulation  Y;  and  (iii)  leasing  of 
personal  or  real  property  pursuant  to 
§  225.28(b)(3)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-327  Filed  1-6-00;  8:45  am| 

BILLING  CODE  621(>-01-P 


ACTION:  Proposed  consent  agreement. 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
January  12,  2000. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board: 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
vvTArw.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  5.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-480  Filed  1-5-00;  12:56  pmj 

BILLING  CODE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 
[File  No.  991  0281] 

RHI  AG;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  31,  2000. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  p.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker  or  Morris  Bloom,  FTC/ 
H-374,  600  Pennsylvania  Ave.,  ^JW, 
Washington,  D.C.  20580.  (202)  326-2574 
or  326-2707. 

SUPfl-EMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
fded  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  30,  1999),  on 
the  World  Wide  Web,  at  "http:// 
wrwrw.ftc.gov/os/actioDs97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW,  Washington,  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  SVz  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order 
("Agreement")  from  RHI  AG  ("RHI"  or 
"respondent")  to  resolve  competitive 
concerns  relating  to  the  refractories 
industry  arising  out  of  RHl's  proposed 
acquisition  of  Global  Industrial 
Technologies,  Inc.  ("Global").  Under  the 
Agreement,  RHI  would  divest  two 
refractories  manufacturing  plants 
located  in  North  America  and  certain 
assets  relating  to  refractory  products 
currently  produced  at  a  third  North 
American  manufacturing  plant.  The 
proposed  Order  requires  that  the  assets 
be  divested  to  another  refractories 
producer,  Resco  Products,  Inc. 
("Resco"),  a  company  that  produces 
refractories  but  does  not  compete  in  the 
affected  markets  at  the  present  time,  or 
to  another  buyer  approved  by  the 
Commission. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  thirty  (30)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
periodjtfill  become  part  of  the  public 
record.  After  thirty  (30)  days,  the 
Commission  will  review  the  Agreement 
and  comments  received  and  decide 
whether  to  withdraw  its  acceptance  of 
the  Agreement  or  make  final  the 
Agreement's  proposed  Order. 

Refractories  are  brick-  and  cement- 
like products  made  from  certain  natural 
minerals  and  materials  that  are  used  to 
line  and  protect  furnaces  in  many 
industries — including  the  steel, 
aluminum,  cement  and  glass 
industries — that  involve  the  heating  or 
containment  of  solids,  liquids,  or  gases 
at  high  temperatures.  Refractories  are 
consumable  products,  and  wear  down 
as  a  result  of  being  subjected  to  intense 
temperatures  as  well  as  chemical  and 
mechanical  pressures.  , 

The  proposed  complaint  alleges  that 
the  acquisition,  if  consummated,  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18,  as  amended,  and  Section  5  of 
the  Federal  Trade  Commission  Act 
("FTC  Act").  15  U.S.C.  45.  as  amended, 
in  the  following  markets:  (1)  The  North 
American  market  for  magnesia-carbon 
bricks  for  basic  oxygen  furnaces 
("BOFs"):  (2)  the  North  American 
market  for  magnesia-carbon  bricks  for 
electric  arc  furnaces  ("EAFs");  (3)  the 
North  American  market  for  magnesia- 
carbon  bricks  for  steel  ladles  used  with 
BOFs;  (4)  the  North  American  market 
for  magnesia-chrome  bricks  for  steel 
degassers;  (5)  the  North  American 
market  for  high-alumina  bricks  for  steel 
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customers  in  the  steel  industry 
increasingly  require  that  their  suppliers 
of  refractories  be  able  to  supply  the  full 
line  of  refractories  for  particular 
applications,  such  as  BOFs,  EAFs  and 
steel  ladles.  Thus,  a  new  entrant  would 
have  to  be  able  to  assume  the  costs  and 
expertise  necessary  to  develop  and 
supply  both  magnesia-carbon  and  high- 
alumina  bricks. 

Furthermore,  because  the  refractory 
bricks  at  issue  are  used  to  control 
processes  and  substances  at  extremely 
high  temperatures,  the  failure  of  the 
products  can  be  catastrophic,  sometimes 
causing  the  loss  of  human  life. 
Consequently,  customers  are  extremely 
resistant  to  change,  and  any  new  entrant 
would  have  to  undergo  months  of 
laboratory  testing,  followed  by  extended 
periods  (sometimes  taking  several  years) 
of  field  testing,  prior  to  acceptance  of 
product  for  use  in  BOF  and  EAF  steel 
making  applications. 

The  proposed  Order  is  designed  to 
remedy  the  anticompetitive  effects  of 
the  acquisition  in  the  relevant  markets, 
as  alleged  in  the  complaint,  by  requiring 
the  divestiture  to  Resco  of:  (a)  Global 's 
Hammond,  Indiana  refractories  plant, 
which  produces  magnesia-carbon  bricks 
for  BOFs,  EAFs  and  steel  ladles,  and 
related  equipment,  machinery  and 
intellectual  property  (including 
formulas,  mixes,  presses  and  molds)  and 
customer  lists  and  contracts;  (b)  Global's 
Marelan,  Quebec  plant,  which  produces 
magnesia-chrome  bricks  for  steel 
degassers,  and  related  equipment, 
machinery  and  intellectual  property 
(including  formulas,  mixes,  presses  and 
molds)  and  customer  lists  and  contracts; 
and  (c)  all  rights,  title  and  interest  in 
and  to  specific  assets  relating  to  the 
production  of  high-alumina  bricks  for 
BOF  steel  ladles  and  torpedo  cars, 
which  are  currently  produced  by  RHI  at 
its  Farber,  Missouri  plant,  including 
intellectual  property,  customer  lists  and 
contracts,  formulas,  mixes  and  molds. 
The  proposed  Order  requires  the 
divestiture  to  take  place  no  later  than 
forty-five  (45)  days  after  the  date  the 
Commission  accepts  the  Agreement  for 
public  comment. 

The  proposed  Order  also  provides  for 
a  magnesite  supply  contract  between 
Resco  and  respondent.  Currently,  Global 
is  one  of  only  two  U.S.  producers  of 
high  purity  magnesite,  a  necessary 
ingredient  of  magnesia-carbon  and 
magnesia-chrome  bricks,  and  currently 
supplies  other  refractory  producers  with 
the  material  for  the  production  of 
refractories.  In  order  to  ensure  that 
Resco  has  a  continuing  supply  of  high 
purity  magnesite  with  which  it  can 
make  the  relevant  products,  and  to 
prevent  the  possibility  that  customers 


might  require  re-qualification  in  the 
event  that  the  acquirer  is  forced  to 
obtain  an  alternate  source  of  supply  of 
this  raw  material,  the  proposed  Order 
provides  that  respondent  enter  into  a 
one  year  high  purity  magnesite  supply 
contract,  renewable  for  two  additional 
one  year  terms  at  Resco's  option,  with 
most  favored  nation  pricing.  The 
arrangement  is  intended  to  be  of 
sufficient  duration  to  give  Resco  time  to 
assimilate  the  relevant  products  into  its 
own  line  of  refractory  products,  to 
perfect  the  production  processes,  and  to 
test  other  sources  of  high  purity 
magnesite  without  jeopardizing 
customer  contracts  in  the  meantime. 

Thus,  the  proposed  Order  is  designed 
to  promote  the  viability  and 
competitiveness  of  the  divested 
businesses  by  placing  the  businesses  in 
the  hands  of  a  company  with  extensive 
expertise  in  the  refractories  industry, 
expertise  in  related  refractories 
applications,  and  additional  economies 
resulting  from  shared  research  and 
development,  overhead  and  production. 
The  proposed  Order  is  structured  to 
help  assure  the  success  of  Resco  in 
operating  the  divested  businesses  by 
providing  Resco  with  the  assets  required 
for  it  to  successfully  compete  in  the 
relevant  markets:  magnesia-carbon, 
magnesia-chrome  and  high-alumina 
formulas  that  are  well-known,  well- 
respected  and  already  proven  in  the 
marketplace;  supply  contracts  with 
customers;  technical  assistance  and 
training;  production  assets;  and  raw 
materials  supply  contracts  to  ensure  the 
continued  £md  consistent  ability  to 
produce  the  products. 

If  the  Commission  determines  that 
Resco  is  not  an  acceptable  buyer,  or  that 
the  agreement  between  Resco  and 
respondent  is  not  an  acceptable  form  of 
divestiture,  the  proposed  Order 
provides  that  respondent  shall  rescind 
the  Resco  agreement  and  any  divestiture 
to  Resco,  and  divest  the  identified 
assets,  including  RHI's  Farber,  Missouri 
plant  and  fixtures,  at  the  purchaser's 
option,  to  an  acquirer  that  receives  the 
prior  approval  of  the  Commission.  In 
such  an  event,  the  proposed  Order  also 
contains  provisions  designed  to  ensure 
that  such  an  acquirer  has  the  benefit,  at 
its  option,  of  all  of  the  raw  materials, 
contracts  and  technical  assistance 
relating  to  the  businesses  to  be  divested. 

The  proposed  Order  also  provides 
that  if  respondent  fails  to  divest  the 
assets  to  be  divested  as  required  by  the 
proposed  Order,  the  Commission  may 
appoint  a  Divestitiu-e  Trustee  to  divest 
the  business  along  with  any  assets 
related  to  the  business  that  are 
necessary  to  effect  the  purposes  of  the 
proposed  Order. 
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The  proposed  Order  also  provides  for 
the  appointment  of  an  Interim  Trustee 
to  ensure  that  respondent  expeditiously 
performs  its  responsibilities  under  the 
proposed  Order.  The  Interim  Trustee 
will  oversee  the  divestiture  to  ensure 
the  adequacy  of  the  transfer,  to  ensiue 
that  disputes  between  the  parties  will  be 
identified  and  resolved  quickly,  clearly, 
and  impartially,  and  to  identify  possible 
violations  of  the  proposed  Order. 

The  Agreement  requires  respondent  to 
provide  the  Commission,  within  thirty 
(30)  days  of  the  date  of  the  agreement 
was  signed,  with  an  initid  report  setting 
forth  in  detail  the  manner  in  which 
respondent  will  comply  with  the 
provisions  relating  to  the  divestitiu-e  of 
as.sets. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-365  Filed  1-6-00;  8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00029] 

Cooperative  Agreement  for  the 
Operation  and  Enhancement  of  a 
National  Public  Health  Information/ 
Communication  Networtt;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  the  operation  and 
enhancement  of  a  national  public  health 
information/conununication  network. 
This  network/program  addresses  the 
"Healthy  People  2000"  priority  area  of 
Educational  and  Communit5^-Based 
Programs. 

The  purpose  of  this  program  is  to 
coordinate  coverage  of  public  health 
emergencies  with  State  and  local  health 
departments;  enhance  disease 
prevention  and  promotion  efforts; 
provide  opportunities  to  relate  the 
stories  of  health  prevention;  identify 
methods  to  provide  health 
commimication  education  and  training 


to  State  health  departments;  and  to  elicit 
the  coordination  and  cooperation  of 
other  national,  public,  private,  and 
voluntary  agencies  in  promoting  public 
health  information. 

The  purpose  is  also  to  foster  national 
public  health  priorities  which  include 
strengthening  science  for  public  health 
action  and  increasing  collaboration  with 
health  care  partners  for  prevention  and 
promoting  healthy  living  at  all  stages  of 
life.  The  network  should  continue  to 
support  the  exchange  and  sharing  of 
information  methods  and  techniques  for 
the  improvement  of  coordination  of 
public  information  initiatives  between 
State  health  departments  and  provide  a 
forum  of  continuing  education 
opportunities  in  public  health 
information.  The  network  serves  as  a 
facilitator  of  communications  through 
which  Directors  of  State,  territory  and 
federal  public  affairs  may  share 
information  and  methods  for  the  benefit 
of  improved  public  health  programs. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  [i.e.  public 
information  Directors  of  State  health 
departments)  and  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
goverrunents,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2000  to  fund  one  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  about  May  1,  2000,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.,  below,  and  CDC  will  be 
responsible  for  conducting  activities 
under  2.,  below: 


1.  Recipient  Activities: 

a.  Plan,  conduct,  and  evaluate  an 
aimual  national  conference  and,  as 
required,  regional  conferences.  The 
purpose  of  these  conferences  is  to 
provide  a  forum  for  continuing 
educational  opportunities  in  public 
health  commimications.  Future 
conferences  will  serve  as  opportunities 
to  update  CDC  staff  on  State  level 
communication  campaigns  and  provide 
a  platform  for  CDC  to  update  States  on 
CDC  information/communication 
campaigns. 

b.  Publish  periodic  newsletters  to 
keep  State  Health  Departments  informed 
of  the  programs,  initiatives,  and 
activities  of  interest  to  the  States  related 
to  communication  intervention 
programs  that  enrich  and  improve 
public  health.  Maintain,  update,  and 
publish  an  annual  membership 
directory,  design  of  network/association 
brochure,  and  journal  articles. 

c.  Assess  electronic  communication 
networking  among  State  health 
departments  and  provide 
recommendations  to  States  on 
equipment  and  financial  needs  to 
strengthen  commimication  efforts. 
Electronically  disseminate  indent  public 
health  announcements  to  general 
membership  via  the  web-site  data  base. 
Develop  electronic  commimication 
access  for  all  public  health  officials  (ex: 
high  speed,  secure  Internet  coimectivity 
for  access  by  local  public  health 
officials;  satellite/distance  learning  links 
for  public  health  officials  so  they  can  be 
notified  during  public  health  crises). 
Expand  the  capacity  to  reach  out 
through  an  established  network  to 
interact  through  the  State  network 
representatives  to  reach  local  health 
departments  in  relation  to  high  priority 
communication  issues. 

d.  Evaluate  the  media  training 
available  for  public  health  professionals 
and  provide  recommendations  for 
workshops  to  all  State  health 
departments.  Provide  assistance  to  those 
State  health  departments  wishing  to 
implement  media  training. 

e.  Network  with  key  national  public 
health  groups  that  focus  on  Minority 
health  and  schools  to  evaluate  existing 
public  information  material  relating  to 
public  health  programs  such  as,  but  not 
limited  to,  immunization,  tobacco 
control,  tuberculosis,  violence  and 
bioterrorism,  emerging  infectious 
diseases,  occupational  health,  injury 
prevention,  youth/children,  women's 
health,  health  care  gaps,  food  safety, 
pandemics. 

f.  Develop  materials,  seminars  and 
training  for  crisis  management,  that  are 
culturally  competent  and  linguistically 
appropriate,  in  order  to  communicate 
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with  one  voice  t  a  public  health  officials 
at  all  levels.  De\  elop  a  communication 
plan/ agreement  integrated  at  the  local. 
State  and  federa  i  levels  and  improve 
information  sysi  ems  dedicated  to 
communication  community  affairs 
activities  about  low  to  respond  to  the 
media  and  publ  c  if  a  crisis  occurs  that 
is  multi-state  or  catastrophic  in  natiire. 
Disseminate  cut  rent  information  about 
the  existing  nati  onal  response  plan  to 
Public  Health  p  iorities.  Draft  basic 
reference  mater  als  designed  for  target 
populations  in  1  he  form  of  fact  sheets 
available  throuf  h  multiple  venues  for 
the  general  pub  ic  and  media,  for  health 
care  professions  is  in  the  event  of  Public 
Health  prioritiei,  such  as  actual 
bioterrorist  evei  its. 

g.  Develop  foi  malized  communication 
methods  throu^  b  a  liaison  in  each  State 
who  can  netwoi  k  with  each  county. 
Develop  fact  sh  jets  and  press  releases  at 
State  level  on  ii  iportant  national  public 
health  topics  w  lich  coiUd  be 
customized  for  use  by  other  State  health 
departments. 

h.  Focus  edu(  :ational  efforts  among 
sentinel  health  care  professionals  and 
others  by  prom  )ting  satellite  courses  i.e. 
public  health  n  sponse  to  bioterrorism 
In  preparation  j  ind  planning  for  a 
disease  pandemic,  work  with  CDC  to 
develop  a  State  'local  pandemic  plan, 

i.  As  needs  a  e  identified,  regional 
awareness  cam  jaigns  will  be  designed 
through  State  h  ealth  departments. 

j.  Additional  y,  disseminate  campaign 
updates  and  m  iterials  from  CDC  and 
elsewhere  to  Si  ate  public  information 
Directors.  Prov  de  liaisons  to  each  CDC 
public  informa  ;ion/communication 
campaign. 

2.  CDC  Acti\i  ities: 

a.  Provide  te  ;hnical  assistance  and 
consultation  ir  the  area  of  program 
development,  i  mplementation,  and 
health  commui  lication  campaigns. 

b.  Provide  te  :;hnical  assistance  in  the 
development  o  f  an  annual  conference 
for  State,  regie  lal  and  national 
exchange  of  pi  blic  health  information 

c.  Provide  te  :hnical  assistance  in 
defining  the  sc  ape  of  training  needs  and 
proposed  train  ing  materials  to  address 
those  needs. 


E.  Application 

Use  the 
Cooperative 
Requirements 
sections  to 
content.  Your 
evaluated  on 
important  to 
your  program 
should  be  no 
spaced  pages 
one  inch 


mar{  ms 


Content 

infotmation  in  the 
Aptivities,  Other 

and  Evaluation  Criteria 
develop  the  application 
jpplication  will  be 
t  le  criteria  listed,  so  it  is 
fi  lUow  them  in  laying  out 
Dlan.  The  narrative 
1  lore  than  25  double- 
printed  on  one  side,  with 
and  uiu'educed  font. 


Prior  to  the  25  page  narrative,  please 
provide  a  three  page  summary 
documenting  evidence  of  a  three  year 
history  in  the  operation  of  a  national 
public  health  information/ 
communication  network,  which 
includes  at  least  one  organizational 
representative  from  each  state. 

F.  Application  Submission  and 
Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  March  14,  2000,  submit  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  To  Obtain 
Additional  Information"  Section  of  this 
annoimcement. 

Deadline:  Application  shall  be 
considered  as  meeting  the  deadline  if  it 
is: 

1 .  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
conunercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

The  application  will  be  evaluated 
against  the  following  criteria: 

1.  Background,  Need,  and  Capacity 
(25  percent):  The  extent  to  which  the 
applicant  presents  data  and  information 
documenting  the  capacity  to  accomplish 
the  program,  positive  progress  in  related 
past  or  current  activities  or  programs, 
and,  as  appropriate,  need  for  the 
program.  The  extent  to  which  the 
applicant  demonstrates  a  3-year  history 
in  conducting  a  national  public  health 
information  communication  program, 
which  includes  at  least  one 
organizational  representative  from  each 
state. 

2.  Goals  and  Objectives  (15  percent): 
The  extent  to  which  the  applicant 
includes  goals  which  are  relevant  to  the 
purpose  of  the  proposal  and  feasible  to 
accomplish  during  the  project  period, 
and  the  extent  to  which  these  are 
specific  and  measurable.  The  extent  to 
which  the  applicant  has  included 
objectives  which  are  feasible  to 
accomplish  during  the  budget  period 
and  project  period,  and  which  address 


all  activities  necessary  to  accomplish 
the  purpose  of  the  proposal. 

3.  Methods  and  Staffing  (25  percent): 
The  extent  to  which  the  applicant 
provides:  (1)  A  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  and  overall 
program  goals,  and  which  includes 
designation  of  responsibility  for  each 
action  imdertaken;  (2)  a  reasonable  and 
complete  schedule  for  implementing  all 
activities;  and  (3)  a  description  of  the 
roles  of  each  unit,  organization,  or 
agency,  and  evidence  of  coordination, 
supervision,  and  degree  of  commitment 
of  staff,  organizations,  and  agencies 
involved  in  activities. 

4.  Evaluation  (25  percent):  The  extent 
to  which  the  proposed  evaluation 
system  is  detailed,  addresses  goals  and 
objectives  of  the  program,  and  will 
document  program  process, 
effectiveness,  and  impact.  The  extent  to 
which  the  applicant  demonstrates 
potential  data  sources  for  evaluation 
purposes  arfd  methods  to  evaluate  the 
data  sources,  and  documents  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  the  evaluation.  The 
extent  to  which  a  feasible  plan  for 
reporting  evaluation  results  and  using 
evaluation  information  for 
programmatic  decisions  is  included. 

5.  Collaboration  (10  percent):  The 
extent  to  which  relationships  between 
the  program  and  other  organizations, 
agencies,  and  health  department  units 
that  will  relate  to  the  program  or 
conduct  related  activities  are  clear, 
complete  and  provide  for 
complementary  or  supplementary 
interactions.  The  extent  to  which 
coalition  membership  and  roles  are 
clear  and  appropriate.  The  extent  to 
which  the  applicant  provides  evidence 
of  at  least  one  organizational 
representative  from  each  State. 

6.  Budget  and  Justification  (not 
scored):  The  extent  to  which  the 
applicant  provides  a  detailed  budget 
and  narrative  justification  consistent 
with  stated  objectives  and  planned 
program  activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semiannual  Progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  To  Obtain  Additional 


Information"  Section  of  this 
announcement.  For  descriptions  of  the 
following  Other  Requirements,  see 
Attachment  I  in  the  application  package. 
AR-5  HIV  Program  Review  Panel 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2000 
AR-12  Lobbying  Restrictions 
AR-20  Conference  Support 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Section  1704  (42  U.S.C.  300u-3)  of  the 
Public  Health  Service  Act,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

This  annoimcement  and  other 
aimounqements  may  be  downloaded 
from  www.cdc.gov. 

To  receive  additional  written 
information  and  to  request  an     . 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents. 
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business  management  technical 
assistance  may  be  obtained  from:  Joanne 
Wojcik,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  00029,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Suite  3000, 
Atlanta,  GA  30341-4146,  Telephone 
(770)  488-2717,  Email  address 
jcw6@cdc.gov. 

For  program  technical  assistance, 
contact:  Linda  Leake,  Administrative 
Officer,  Office  of  Communication, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  N.E.,  MS 
D25,  Atlanta,  GA  30333,  Telephone: 
(404)  639-7994,  E  Mail:  ldll@cdc.gov. 

lohn  L.  Williams, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  00-332  Filed  1-6-00:  8:45  am] 

BILUNG  CODE  4163-18-P 


Annual  Burden  Estimates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Federal  Parent  Locator  Service. 

OMB  No.;  0970-^)142. 

Description:  The  Federal  Parent 
Locator  Service  is  a  computerized 
national  location  network  which 
provides  address  and  social  security 
number  information  to  State  and  local 
child  support  enforcement  agencies 
upon  request  for  purposes  of  locating 
parents  to  establish  parentage  or 
establish  or  enforce  a  child  support 
order  and  to  assist  authorized  persons  in 
resolving  parental  kidnapping  and  child 
custody  and  visitation  issues.  As  such, 
the  FPLS  serves  as  a  conduit  between 
child  support  enforcement  offices  and 
Federal  and  State  agencies  by 
conducting  weekly,  biweekly,  or 
monthly  matches  of  the  collected 
information  with  various  agencies  and 
distributing  the  information  back  to  the 
requesting  State  or  local  child  support 
office. 

Respondents:  State,  Local  or  tribal 
Goverxmient. 


Instrument 


Federal  Parent  Locator  Sen^ice 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


200 


Average 
burden  fiours 
per  response 


24 


Estimated  Total  Annual  Burden  Hours:  4,800. 


1 


Total  burden 
hours 


4,800 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street. 
N.W.,  Washington,  D.C.  20503.  Attn: 
ACF  Desk  Officer. 

Dated:  January  3,  2000. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Dor.  00-311  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Form  #HCFA-R-0264  A-«  /  Supplement] 

[Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)] 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and   . 
Human  Services  (DHHS),  is  publishing 
the  following  summarj'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessijj'  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
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:  with  the 


)(2)(A) 


n(  eded 


pr ) 


test 


bid(  ing 


ope  rate 


the 


compliance 
section  3506(c 
Reduction  Act  o 
submitted  to  the 
and  Budget  (OMp) 
requirements  for 
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because  the  collqct 
information  is 
expiration  of  the 
under  OMB's  re 
1320.  The  Agenc^ 
comply  with  the 
procedures  beca  ise 
deadline  imposed 
of  the  Balanced 
Without  this  in 
not  be  able  to 
requirements  set 
order  to  fully 
competitive 
and  to  thus  test 
this  part  of  valui 
necessary  to 
for  at  least  two 
legislation  for 
section  1847  of 
Act,  states  that 
section  shall 
December  31 
the  demonstratii  m 
need  to  implemi  int 
the  second  site 
Because  of  the 
processing  and 
must  have 
forms  in  order 
demonstration 
Using  the  regul;  r 
would  not  allov 
full  two  year?s 
for  a  full  test  of 
HCFA  is  re  _ 
approval  of  this 
15.  2000,  with  < 
period.  Written 
recommendatiops 
the  public  if 
designated  belokv 
During  this 
publish  a  separate 
notice  annoi 
extensive  60 
public  comment 
requirements 
requirements 
extension  of 

Type  o 
Request:  New 

Title  o' 
Medicare 
Demonstration 

Form  No 
/Supplement; 
Use:  Section 
Budget  Act 
implement 
under  which  c^m 
areas  are 
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requirement  of 
of  the  Paperwork 
1995,  we  have 
Office  of  Management 

the  following 
emergency  review.  We 
emergency  review 
ion  of  this 
prior  to  the 
normal  time  limits 
Illations  at  5  C.F.R.  Part 
cannot  reasonably 
normal  clearance 
of  a  statutory 
by  section  1853(a)(3) 
udget  Act  of  1997. 
firmation,  HCFA  would 
perly  implement  the 
forth  in  the  statute.  In 
the  operations  of 
^  at  the  second  site. 
\  he"President's  plans  for 
based  purchasing,  it  is 
the  demonstration 
y  eais.  The  authorizing 

demonstration, 
I  he  Balanced  Budget 
all  projects  under  this 
not  later  than 
In  order  to  operate 
for  two  years,  we 
the  demonstration  at 
tarting  January  1,  2001. 
for  nine  months  for 
tidding  operations,  we 
approval  of  the 
proceed  with  the 
time  and  as  needed, 
clearance  process 
the  demonstration  a 
operation  as  needed 
the  bidding  concept. 

^  0MB  review  and 
collection  by  February 
180-day  approval 
comments  and 

will  be  accepted  from 
by  the  individual 
by  January  31,2000. 

period,  we  will 
Federal  Register 
J  the  initiation  of  an 
agency  review  and 
period  on  these 
will  submit  the 
0MB  review  and  an 
emergency  approval. 
Collection 
dollection; 

Collection: 
Competitive  Bidding 
Site  2: 
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V/e- 
fcr 


^ths 
if  Infot  nation 
New  callecti( 
of  Infor  nation 
DME'OS 


HCFA- 


4319  of  the  Balanced 
mandates  HCFA  to 
deiionstration  projects 

petitive  acquisition 
established  for  contract  award 


purposes  for  the  furnishing  of  Part  B 
items  and  services,  except  for 
physician's  services.  The  first  of  these 
demonstration  projects  implements 
competitive  bidding  of  categories  of 
durable  medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS).  The 
new  set  of  products  to  be  offered  for 
competitive  bidding  are:  oxygen 
equipment  and  supplies,  hospital  beds, 
standardized  orthotic  products,  manual 
wheelchairs,  and  nebulizer  drugs. 
Under  the  law,  suppliers  can  receive 
payments  from  Medicare  for  items  and 
services  covered  by  the  demonstration 
only  if  their  bids  are  competitive  in 
terms  of  quality  and  price.  Each 
demonstration  project  may  be 
conducted  in  up  to  three  metropolitan 
areas  for  a  three  year  period.  Authority 
for  the  demonstration  expires  on 
December  31,  2002.  The  schedule  for 
the  demonstration  anticipates  about  a 
six  month  period  required  between 
mailing  the  bidding  forms  to  potential 
bidders  and  the  start  of  payments  for 
DMEPOS  under  the  demonstration. 
There  are  eight  forms  that  are  required 
for  this  demonstration.  Form  A  will  be 
used  by  the  bidding  supplier  to  provide 
information  about  the  characteristics  of 
the  company.  Form  B  will  be  used  by 
the  bidding  supplier  to  provide  specific 
information  about  the  prices  it  bids  for 
specific  product  categories,  and  to 
provide  information  about  the  attributes 
of  the  supplier  in  relation  to  the  specific 
product  category.  Form  C  will  be  used 
by  HCFA  or  its  agents  to  obtain 
information  on  site  regarding  the 
bidding  supplier.  Form  D  will  be  used 
by  HCFA  or  its  agents  to  obtain  financial 
references  on  the  bidding  supplier  from 
banks  and  other  financial  sources.  Form 
E  will  be  used  by  HCFA  or  its  agents  to 
obtain  information  about  the  bidding 
suppliers  from  referral  sources  such  as 
home  health  agencies  and  hospital 
discharge  planners.  Form  F  will  be  used 
to  obtain  information  about  the 
suppliers'  financial  status  and  to  assure 
that  they  have  sufficient  fiscal  resources 
to  operate  in  a  competitive  environment 
where  the  prices  being  paid  for  some 
products  are  less  than  what  have  been 
customarily  paid.  It  is  required  only 
from  suppliers  whose  bids  are  in  the 
competitive  range.  Form  G  will  be  used 
for  nursing  facilities  to  identify  their 
suppliers  of  products  and  services  who 
have  not  been  awarded  Demonstration 
Supplier  status  for  services  to 
beneficiaries  in  their  home.  This  is  to 
permit  payment  to  those  suppliers  for 
products  services  furnished  to  nursing 
facilities.  Form  H  is  a  new  form  added 
since  the  demonstration  of  the  first  site. 
It  will  be  used  to  monitor  the 


performance  of  Demonstration 
Suppliers  to  assure  their  adherence  to 
the  quality  standards  established  for  the 
project. 

The  competitive  bidding 
demonstration  for  DMEPOS  has  the 
following  objectives; 

•  Test  the  policies  and 
implementation  methods  of  competitive 
bidding  to  determine  whether  or  not  is 
should  be  expanded  as  a  Medicare 
Program. 

•  Reduce  the  price  that  Medicare 
pays  for  medical  equipment  and 
supplies. 

•  Limit  beneficiary  out-of-pocket 
expenditures  for  copayments. 

•  Improve  beneficiary  access  to  high 
quality  medical  equipment  and 
supplies. 

•  Prevent  business  transactions  with 
suppliers  who  engage  in  fraudulent 
practices. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit,  and  not-for-profit  institutions; 

Number  of  Respondents:  1,375; 

Total  Annual  Responses:  1,375; 

Total  Annual  Hours:  11,242. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
SUe  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  and  HCFA  form  number(s) 
referenced  above,  to 

Papervvork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designee 
referenced  below,  by  January  31,  2000: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Attn:  Dawn  Willinghan. 
Room:  N2-14-26.  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850 
or 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt.  HCFA  Desk  Officer. 


Dated:  December  22,  1999. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  00-313  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA); 

Notice  of  a  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  January 
2000. 

The  SAMHSA  National  Advisory 
Council  meeting  will  be  open  and  will 
include  follow  up  to  the  September  22 
SAMHSA  National  Advisory  Coimcil 
Meeting,  presentations  and  updates  on 
SAMHSA's  HIV  Agenda,  Healthy  People 
2010  Objectives,  the  Siugeon  General's 
Report  on  Mental  Health,  Parity,  a 
discussion  on  the  implications  of  the 
Olmstead  Decision,  and  discussions  on 
what's  ahead  in  the  new  millennium  for 
mental  health,  substance  abuse 
treatment,  and  substance  abuse 
prevention.  In  addition,  there  will  be 
status  reports  by  the  Council's 
workgroups  on  communication  and  co- 
occurring  addictive  and  mental 
disorders. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Substantive  program  information,  a 
siunmary  of  the  meeting,  and  a  roster  of 
Council  members  may  be  obtained  from 
the  contact  whose  name  and  telephone 
number  is  listed  below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Date/Time:  Thursday,  January  20, 
2000,  9:00  a.m.  to  4:45  p.m.  (Open); 
Friday,  January  21,  2000,  9:00  a.m.  to 
12:15  p.m.  (Open). 

Place:  Hilton  Washington  and  Towers 
1919  Connecticut  Avenue,  NW., 
Washington,  DC  20009. 

Contact:  Toian  Vaughn,  Executive 
Secretary,  5600  Fishers  Lane,  Parklawn 
Building,  Room  17-89,  Rockville,  MD 
20857;  Telephone:  (301)  443-4266; 
FAX:  (301)  443-1587  and  e-mail: 
TVaughn@samhsa.gov. 


Dated:  January-  3,  2000. 

Sandra  Stephens, 

Acting  Committee  Management  Officer, 
SAMHSA. 

[FR  Doc.  00-305  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4162-2(>-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-01] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Plaiuiing  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  7.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toU-fi-ee  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  imderutilized, 
excess  and  sin-plus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  30, 1999. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 

Assistance  Programs. 

[FR  Doc.  00-191  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Availability 

SUMMARY:  The  Fish  and  Wildlife  Service 
has  published  a  Comprehensive 
Conservation  Plan,  Environmental 


Assessment,  and  a  Finding  of  No 
Significant  Impact  for  Pond  Creek 
National  Wildlife  Refuge.  The  plan 
describes  how  the  Fish  and  Wildlife 
Service  intends  to  manage  the  refuge  for 
next  15  years. 

ADDRESSES:  A  copy  of  the  above 
documents  may  be  obtained  by  writing 
to  the  Fish  and  Wildlife  Service, 
Attention:  David  Erickson,  1875  Century 
Boulevard,  Suite  420,  Atlanta,  Georgia 
30345;  or  Refuge  Manager,  Felsentahal 
National  Wildlife  Refuge  Complex,  5531 
Highway  82W,  Crossett,  Arkansas 
71635. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Homing,  Fish  and  Wildlife 
Service,  1875  Century  Boulevard, 
Atlanta,  Georgia  30345;  Telephone:  404/ 
679-7116. 

SUPPLEMENTARY  INFORMATION:  By 

implementing  this  comprehensive 
conservation  plan,  the  refugee  seeks  to 
maintain  and  restore  diverse  habitats 
designed  to  achieve  refuge  purpose  and 
wildlife  population  objectives;  maintain 
viable,  diverse  populations  of  native 
flora  and  fauna  consistent  with  sound 
biological  principles;  protect  the  area's 
wetlands  and  restore  values  through 
land  protection  strategies;  and  develop 
and  implement  a  quality  wildlife- 
dependent  recreation  program  that  leads 
to  enjoyable  recreation  experiences  and 
a  greater  understanding  and 
appreciation  of  fish  and  wildlife 
resources. 

Dated:  December  14, 1999. 
H.  Dale  Hall, 

Acting  Regional  Director. 

[FR  Doc.  00-314  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Tulare  Irrigation  District 
Main  Intake  Canal  Lining  Project, 
Tulare  County,  CA 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and 
receipt  of  application. 

SUMMARY:  The  Tulare  Irrigation  District 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  (Permit)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
Service  proposes  to  issue  a  5-year 
Permit  to  Tulare  Irrigation  District  that 
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would  authorize  take  of  the  threatened 
valley  elderbem  longhorn  beetle 
(Desmocerus  cai  fomicus  dimorphus) 
(beetle)  and  the  <  ndangered  San  Joaquin 
kit  fox  (Vulpes  n  lacrotis  mutica)  (fox) 
incidental  to  oth  3rwise  lawful  activities. 
Such  take  woulc  occur  during  the 
concrete  lining  cf  9.7  miles  of  an 
existing  canal  in  Tulare  County, 
California.  Linin  i  of  the  canal  will 
result  in  the  loss  of  up  to  54  elderberry 
plants  with  227  items  which  provide 
habitat  for  the  b<  etle.  This  project  may 
also  result  in  dei  truction  of  potential 
fox  dens,  and  could  result  in  harassment 
of  foxes  during  c  onstruction. 

This  notice  advises  the  public  that  the 
Service  has  opei  led  the  comment  period 
on  the  permit  af  plication  and  the  draft 
environmental  assessment.  The  permit 
application  incl  ides  Tulare  Irrigation 
District's  Habita :  Conservation  Plan 
(Plan)  for  the  be  Jtle  and  fox.  The  Plan 
describes  the  pr  )posed  project  and  the 
measures  that  T  ilare  Irrigation  District 
would  undertak  ?  to  minimize  and 
mitigate  take  of  jeetles  and  foxes.  The 
environmental  a  ssessment  addresses 
effects  on  the  er  vironment  that  may 
result  from  the  !  Service's  issuance  of  the 
Permit.  Issuanc(  of  a  Permit  to  Tulare 
Irrigation  Distrii  :t  for  the  canal  lining 
project  has  already  been  subject  to  a  30- 
day  public  com:  nent  period  (64  FR 
42408).  The  orijinal  application 
requested  incid  sntal  take  for  the  beetle 
only.  The  Servii  :e  now  proposes  to  issue 
the  Permit  for  ti  ke  of  the  beetle  and  the 
fox. 

The  Service  v  rill  evaluate  the 
application,  assaciated  documents,  and 
comments  subn  litted  thereon  to 
determine  whettier  the  application 
meets  the  requi  ements  of  the  National 
Environmental  'olicy  Act  and  section 
10(a)  of  Act.  Th  3  Service  will  also 
evaluate  wheth  >r  the  issuance  of  the 
requested  perm  t  complies  with  section 
7  of  the  Act  by  ;onducting  an  intra- 
Service  section  7  consultation.  The 
resulting  sectioi  7  biological  opinion,  in 
combination  w  th  the  National 
Environmental  Protection  Act  and 
section  10(a)  evaluations,  will  be  used 
in  the  final  ana  ysis  to  determine 
whether  or  not  to  issue  the  requested 
permit.  The  fin  il  National 
Environmental  Protection  Act  and 
Endangered  Sp  scies  Act  determinations 
will  not  be  con  pleted  until  after  the  end 
of  a  30-day  conment  period  and  will 
fully  consider  nil  comments  received.  If 
it  is  determinei  I  that  the  requirements 
are  met,  the  re(  uested  permit  will  be 
issued  for  the  i  icidental  take  of  the 
beetle  and  fox  ;ubject  to  the  provisions 
of  Tulare  Irriga  tion  District's  Plan. 


DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2000. 
ADDRESSES:  Send  written  comments  to 
Mr.  Wayne  White,  Field  Supervisor, 
Fish  and  Wildlife  Service,  2800  Cottage 
Way.  Room  W-2605,  Sacramento, 
California  95825-1846.  Comments  may 
be  sent  by  facsimile  to  916-^14-6713. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jesse  Wild,  Fish  and  Wildlife  Biologist, 
at  the  above  address  or  call  (916)  414- 
6600. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Please  contact  the  above  office  if  you 
would  like  copies  of  the  application, 
Plan,  and  environmental  assessment. 
Documents  also  will  be  available  for 
review  by  appointment,  during  normal 
business  hours  at  the  above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulations  prohibit  the  "take"  offish  or 
wildlife  species  listed  as  endangered  or 
threatened.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  to 
include  kill,  harm,  or  harass.  The 
Service  may,  imder  limited 
circumstances,  issue  permits  to 
authorize  incidental  take;  i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22,  respectively. 

Tulare  Irrigation  District  operates  the 
Main  Intake  Canal  (canal)  primarily  to 
transport  an  average  of  60,000  acre-feet 
of  water  from  the  St.  Johns  and  Kaweah 
Rivers  to  agricultural  areas  within 
Tulare  Irrigation  District  boundaries. 
The  canal  begins  at  a  turnout  on  the 
Friant-Kem  Canal  approximately  4 
miles  east  of  the  community  of  Ivanhoe 
in  Tulare  County  and  proceeds  in  a 
general  southwesterly  direction  to  the 
Tulare  Irrigation  District  boundary  at 
Road  132  approximately  3  miles  west  of 
the  community  of  Farmersville.  The 
existing  canal  is  unlined  with  a  varying 
capacity  up  to  900  cubic  feet  per 
second.  Since  1978,  the  canal  has 
conveyed  water  an  average  of  177  days 
per  year.  According  to  Tulare  Irrigation 
District,  approximately  10  percent  of 
water  conveyed  through  the  canal  is  lost 
to  seepage.  Therefore,  Tulare  Irrigation 
District  has  proposed  to  line  the  canal 
to  conserve  water,  increase  water 
deliveries,  and  decrease  per-unit  costs 
associated  with  water  deliveries. 

Although  the  maintained  banks  of  the 
canal  are  generally  unvegetated.  several 
mature  oaks,  cottonwoods.  and 
elderberry  bushes  are  present  within 


and  adjacent  to  Tulare  Irrigation  District 
right-of-ways.  Land  use  adjacent  to  the 
canal  is  primarily  agricultural 
(vineyards,  orchards,  and  nurseries) 
interspersed  with  stretches  of  sparse 
residential  and  industrial  developments. 
The  irrigation  district  comprises 
approximately  70.000  acres  of  land, 
which  has  been  entirely  developed  for 
agricultural,  residential,  and/or 
commercial  purposes. 

In  1998,  biologists  surveyed  the 
project  area  for  special-status  wildlife 
and  plant  species  that  could  be  affected 
by  the  project.  Blue  elderberry  plants, 
potential  habitat  for  the  beetle,  were 
observed  at  various  locations  along  the 
canal.  Some  of  these  plants  had  stems 
with  exit  holes  indicating  use  by 
beetles.  Potential  fox  den  sites  were  also 
found  along  the  canal. 

Lining  of  the  canal  will  result  in  the 
loss  of  up  to  54  elderberry  plants  (beetle 
habitat)  with  227  stems  greater  than  one 
inch  in  diameter  (the  minimum  stem 
size  believed  to  be  necessary  for 
supporting  beetles).  Tulare  Irrigation 
District  has  agreed  to  implement  the 
following  measures  to  minimize  and 
mitigate  take  of  the  beetle:  (1)  Protect 
elderberry  bushes  in  place,  where 
possible,  by  using  protective  fencing 
and  conducting  educational  meetings 
with  contractors  to  highlight  the 
importance  of  protecting  elderberry 
bushes;  and  (2)  make  a  one-time 
payment  into  the  Beetle  Mitigation 
Fund  that  has  been  established  through 
a  joint  agreement  between  the  Service 
and  the  Center  for  Natural  Lands 
Management.  Payments  made  to  the 
Beetle  Mitigation  Fund  will  be 
dispersed  by  the  Center  for  Natural 
Lands  Management  at  the  direction  of 
the  Service  to  preserve  and  manage 
large  tracts  of  habitat  suitable  for 
supporting  beetles. 

Foxes  potentially  inhabiting  the 
project  area  could  be  harassed  through 
temporary  disturbance  during 
construction.  The  Service  expects  take 
of  up  to  five  potential  fox  dens.  To 
minimize  these  impacts,  Tulare 
Irrigation  District  agreed  to  implement 
the  following  measiues  to  minimize  take 
of  foxes:  (1)  Conduct  preconstruction 
surveys  consistent  with  Service 
protocol;  (2)  collapse  unoccupied 
potential  dens  to  prevent  occupation 
during  construction;  (3)  limit 
construction  to  daylight  hours,  to 
minimize  harassment  of  nocturnally 
active  wildlife,  including  foxes;  (4)  cap 
pipes  over  four  inches  in  diameter,  or 
check  any  such  pipes  for  wildlife  before 
they  are  moved;  (5)  check  for  presence 
of  wildlife  before  operating  any 
equipment  with  the  potential  to  conceal 
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wildlife;  and  (6)  place  speed  limits  of  20 
miles  per  hoxn  or  less  on  canal  roads. 

The  Proposed  Action  addressed  in  the 
environmental  assessment  consists  of 
the  issuance  of  a  Permit  to  allow  the 
potential  incidental  take  of  beetles  and 
foxes  incidental  to  the  Main  Intake 
Canal  Lining  Project.  The  environmental 
assessment  focuses  on  the  potential 
impacts  on  beetles  and  foxes  that  may 
result  from  issuance  of  a  Permit  and 
implementation  of  the  Plan.  Impacts  on 
other  resources  (ground  water  and 
surface  water,  land  use,  aesthetic 
resources,  air  quality,  noise,  cultural 
resources,  public  services,  traffic,  and 
circulation)  are  discussed  in  detail  in 
the  Environmental  Impact  Report  for  the 
Main  Intake  Canal  Lining  Project  and 
are  summarized  in  the  Service's 
environmental  assessment. 

An  alternative  to  the  taking  of  listed 
species  under  the  Proposed  Action  is 
considered  in  the  Plan  and 
environmental  assessment.  Under  the 
No  Action  Alternative,  no  permit  would 
be  issued.  However,  the  No  Action 
Alternative  is  unacceptable  as  it  will 
continue  to  result  in  the  loss  of  up  to 
6,000  acre-feet  of  water  per  year.  Five 
other  alternatives  are  presented  in  the 
Plan  and  the  environmental  assessment, 
but  are  considered  unacceptable  for 
various  reasons,  including  disagreement 
among,  or  opposition  from,  local 
landowners. 

All  interested  agencies,  organizations, 
and  individuals  are  urged  to  provide 
comments  on  the  permit  application 
and  environmental  assessment.  All 
comments  received  by  the  closing  date 
will  be  considered  in  finalizing  National 
Environmental  Protection  Act 
compliance  and  permit  issuance  or 
denial.  The  Service  will  publish  a 
record  on  its  final  action  in  the  Federal 
Register. 

Dated:  January  3,  2000. 
Thomas  Dwyer, 

Acting  Regional  Director.  Fish  and  Wildlife 

Service,  Portland,  Oregon. 

(FR  Doc.  00-333  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability,  Oil  Spill 
Restoration  Plan  and  Environmental 
Assessment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  Fish  and  Wildlife 
Service,  on  behalf  of  the  Department  of 


the  Interior,  the  National  Oceanic  and 
Atmospheric  Administration 
(Administration),  the  State  of 
Washington,  and  the  Makah  Tribe, 
announces  the  release  for  public  review 
of  a  Revised  Draft  Restoration  Plan  and 
Environmental  Assessment  for  the 
Tenyo  Maru  Oil  Spill  (Plan/ 
Assessment).  The  Plan/ Assessment 
covers  the  Natural  Resource  Trustees' 
(Trustees)  proposal  to  restore  natural 
resources  injured  as  a  result  of  the  1991 
Tenyo  Maru  fishing  vessel  oil  spill. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  7,  2000. 
ADDRESSES:  Requests  for  copies  of  the 
Plan/ Assessment  may  be  made  to:  Fish 
and  Wildlife  Service,  510  Desmond 
Drive  SE,  Suite  102,  Lacey,  Washington 
98503.  Attn:  Cindy  M.  Chaffee.  The 
Plan/ Assessment  is  also  available  for 
download  at  http://www.rl.fws.gov.  and 
http://www.darcnw.noaa.gov/tenyo.htm. 
Written  comments  regarding  the  Plan/ 
Assessment  should  be  sent  to  the  same 
mailing  address  as  requests  for  copies  of 
the  Plan/ Assessment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  M.  Chaffee,  Fish  and  Wildlife 
Service,  510  Desmond  Drive  SB,  Suite 
102,  Lacey.  Washington  98503. 
Interested  parties  may  also  call  (360) 
753-4324. 

SUPPLEMENTARY  INFORMATION:  On  July 
22,  1991,  a  Japanese  fishing  vessel 
[Tenyo  Maru)  and  a  Chinese  freighter 
[Tuo  Hai)  collided  about  20  miles 
northwest  of  Neah  Bay.  Washington, 
spilling  at  least  100,000  gallons  of  oil. 
Beaches  were  fouled  with  oil  from 
Vancouver  Island,  British  Columbia  to 
northern  Oregon.  While  impacts  were 
scattered  along  the  entire  Washington 
State  shoreline  and  the  northern 
beaches  of  Oregon,  the  heaviest  oiling 
occurred  along  the  Makah  Indian 
Reservation  and  the  Olympic  National 
Park  shoreline.  Seabirds,  and  to  a  lesser 
extent,  kelp  habitats,  were  demonstrated 
to  have  been  injured  by  the  spill.  The 
trustees  documented  that  common 
murres  ( Una  aalge)  and  federally 
threatened  marbled  murrelets 
[Brachyramphus  marmoratus)  were 
killed,  as  well  as  rhinoceros  auklets 
[Cerorhinca  moncerata),  tufted  puffins 
[Fratercula  cirrhata),  Cassin's  auklets 
(Ptychoramphus  aleuticus]  and  pigeon 
guillemots  [Cepphus  columba).  Oil  was 
observed  in  many  of  the  giant  kelp 
[Macrocystis]  and  bull  kelp 
[Nereocystis]  dominated  kelp  beds  from 
Cape  Alava  north  to  Tatoosh  Island  and 
from  Tatoosh  Island  east  to  Waadah 
Island. 

Claims  for  natural  resource  damages 
were  settled  by  consent  decree  under 
the  Oil  Pollution  Act  of  1990  (Act),  33 


U.S.C.  2701  et  seq..  Under  the  consent 
decree,  the  defendants  agreed  to  pay 
approximately  $5.2  million  to  the 
natural  resource  trustees  to  compensate 
the  public  for  the  injury,  destruction, 
and  loss  of  natural  resoinces  resulting 
from  the  spill. 

On  February  10,  1999,  the  Trustees 
published  a  Notice  of  Availability  for  a 
draft  Plan/Assessment.  The  Trustees 
received  numerous  comments  on  this 
draft  Plan/Assessment.  In  response  to 
those  comments,  the  Trustees  have 
made  several  changes  to  the  Plan/ 
Assessment.  These  changes  include:  (1) 
The  addition  of  funding  for  an 
emergency  towing  vessel  stationed  at 
the  entrance  to  the  Strait  of  Juan  de 
Fuca;  (2)  an  option  to  consider  a  project 
involving  restoration  of  tufted  puffins; 
and  (3)  elimination  of  the  Seabird  By- 
Catch  Reduction  in  Coastal  Net 
Fisheries  Project.  In  order  to  help  focus 
public  review,  the  revised  Plan/ 
Assessment  includes  the  highlighting  of 
additional  language  and  strike-out  lines 
where  language  has  been  removed  from 
the  draft  Plan/Assessment  published 
last  February. 

The  Plan/ Assessment  is  presented  to 
the  public  by  the  Trustees  responsible 
for  restoration  implementation  under 
the  consent  decree  and  is  consistent 
with  the  Natural  Resource  Damage 
Assessment  Regulations  found  at  15 
CFR,  Part  990.  The  Plan/Assessment 
describes  the  affected  environment  and 
illustrate  potential  restoration 
alternatives  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
natural  resources  injured  in  the  Tenyo 
Maru  oil  spill  and  their  environmental 
consequences. 

The  preferred  restoration  alternative 
selected  by  the  Trustees  is  an  integrative 
restoration  approach  that  restores 
populations  of  injured  resources, 
provides  quality  habitat,  and  allows 
natural  recovery.  Proposed  restoration 
efforts  will  include  the  combination  of 
protection  and  enhancement  activities 
that  have  the  greatest  potential  to  restore 
the  injured  natural  resources,  with 
particular  emphasis  on  seabirds.  The 
Plan/ Assessment  proposes  to  restore 
injured  resources  by:  (1)  Restoring 
common  murre  or  potentially,  tufted 
puffin  colonies  within  the  Copalis 
National  Wildlife  Refuge;  (2) 
contributing  to  an  oiled  wildlife 
rehabilitation  center;  (3)  educating  the 
public  on  the  negative  impacts  caused 
by  human  disturbance  of  nesting  seabird 
colonies;  (4)  protecdng  injured  natural 
resources  from  further  impacts  of  oil 
spills;  (5)  protecting  marbled  murrelet 
habitat;  and  (6)  reducing  siltation  in 
rivers  to  aid  salmon  recovery. 
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similar  kinds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Chief.  Systems  and  Technology. 
Geological  Survey,  National  Mapping 
Division.  500  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192;  Telephone  (703)  648-5084. 
facsimile  (703)  648-4706;  Internet 
"blowell@usgs.gov". 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  H.  Lowell,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  December  15.  1999. 
Kathryn  R.  Clement, 
Associate  Division  Chief  for  Operations. 
[FR  Doc.  00-321  Filed  1-6-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Submission  of  Paperwork  Reduction 
Act  Request  to  Office  of  Management 
and  Budget 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 
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SUMMARY:  This  notice  announces  that 
the  Information  Collection  Request  for 
the  Class  III  Gaming  Procedures.  OMB 
No.  1076-0149.  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  25). 
DATES:  Submit  your  comments  and 
suggestions  on  or  before  February  7, 
2000. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  Room  10102. 
725  17th  Street  NW.  Washington,  DC 
20503.  Send  a  copy  of  your  comments 
to.  George  Skibine.  Bureau  of  Indian 
Affairs.  Office  of  Indian  Gaming 
Management,  1849  C  Street  NW.  Mail 
Stop  2070-MIB,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
mav  be  obtained  by  contacting  George 
Skibine.  202-219-4066. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collection  is 
necessary  to  assess  the  need  for  Class  III 
Gaming  Procedures.  A  request  for 
comments  on  this  information 


collection  was  published  in  the  Federal 
Register  on  August  4.  1999  (64  FR 
42409-42410).  No  comments  were 
received. 

II.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  information  collection  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Please  note  that 
comments,  names  and  addresses  are 
available  for  public  review  during 
regular  business  hours.  If  you  wish  us 
to  withhold  your  name  or  address,  you 
must  state  this  prominently  at  the 
beginning  of  your  comment  sent  to  us. 
We  will  honor  your  request  to  the  extent 
allowable  by  law. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

m.  Data 

Title  of  the  Information  Collection: 
Class  III  Gaming  Procedures. 

OMB  Approval  Number:  1076-0149. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  will  ensure  that  the 
provisions  of  IGRA,  the  relevant 
provisions  of  State  laws,  Federal  law 
and  the  trust  obligations  of  the  United 
States  are  met. 

Affected  Entities:  Federally 
recognized  tribes  who  submit  Class  III 
procedures  for  review  and  approval  by 
the  Secretary  of  the  Interior. 

Frequency  of  Response:  Once,  unless 
revised. 

Estimated  Number  of  Annual 
Responses:  12. 

Estimated  Time  per  Application:  320 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3,840  hours. 

BIA  Information  Collection  Clearance 
Officer:  Ruth  Bajema  202-208-2574 


Dated:  December  22,  1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  00-323  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
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Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Notice  of  Approved  Tribal-State 
Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
.^lublish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Slots  Only  Compact  between  the  Moapa 
Band  of  Paiute  Indians  and  the  State  of 
Nevada,  which  was  executed  on  October 
18,  1999. 

DATES:  This  action  is  effective  January  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4066. 

Dated:  December  9,  1999. 
Kevin  Cover. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-324  Filed  1-6-00;  8:45  am] 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-079-00-1 01 0-PA] 

Seasonal  Area  Closures  to  All 
Unauthorized  Public  Uses  of  Lands 
Located  Along  Hauser  Lake, 
Downstream  from  Canyon  Ferry  and  10 
Miles  Northeast  of  Helena,  Montana 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
every  year  from  October  1 5th  through 
December  31st  all  public  lands  lying  in 
the  2.5-mile  stretch  from  Canyon  Ferry 
Dam  downstream  to  Brown's  Gulch 
Road  and  between  the  east  shore  of 


Hauser  Lake  and  Johimy's  Gulch  Road 
are  closed  to  public  uses  in  portions  of: 

Principle  Meridian,  Montana 

T.  10  N.,  R.  1  W.,  Sees.  5  and  6,  and  T.  11 
N..  R.  1  W.  Sec.  32. 

During  the  aimual  kokanee  salmon 
spawning  runs  up  Hauser  Lake  to 
Canyon  Ferry  Dam,  bald  eagles  migrate 
into  this  area.  These  lands  provide 
critical  eagle  habit  for  communal 
roosting,  perching  and  foraging  in  the 
river.  The  piupose  of  this  closure  is  to 
protect  bald  eagles  and  the  habitat 
where  they  congregate. 

Persons  exempt  from  this  closure 
order  include  employees  and 
contractors  of  the  Montana  Department 
of  Fish,  Wildlife  and  Parks;  Bureau  of 
Land  Management;  and  Bureau  of 
Reclamation  engaged  in  official 
business.  Also,  with  permission  from 
the  Biueau  of  Land  Management, 
Montana  Power  Company  employees 
may  enter  the  closure  to  do  emergency 
repair  of  power  lines  and  monitor  for 
injured  eagles. 

Authority  for  this  closure  is  cited 
under  43  CFR,  Subpart  8364.1. 
PENALTIES:  Penalties  are  as  prescribed 
under  the  Federal  Land  Policy  and 
Management  Act,  43  USC  1733(a). 
Violation  is  punishable  by  fines  and/or 
imprisonment  under  43  CFR  8360.0-7. 
EFFECTIVE  DATE:  To  comply  with  the 
Administrative  Procedures  Act.  this 
Supplemental  Rule  will  go  into  effect 
February  7,  2000,  if  no  substantive 
negative  comments  are  received,  and 
will  remain  in  effect  until  rescinded  or 
modified  by  the  authorized  officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Neal  of  the  Butte  Field  Office, 
Park  Manager,  7661  Canyon  Ferry  Road, 
Helena,  Montana  59602,  telephone  406- 
475-3319. 

Dated:  December  22,  1999. 
Merle  Good, 

Field  Manager. 

[FR  Doc.  00-306  Filed  1-6-00;  8:45  am] 

BILLING  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-030-00-1 020-24) 

Sierra  Front/Northwestern  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Location  and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting  location  and 

time  for  the  Sierra  Front/Northwestern 

Great  Basin  Resource  Advisory  Council 

(Nevada). 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Sierra  Front/ 
JMorthwestem  Great  Basin  Resource 
^Advisory  Council  (Nevada)  will  be  held 
as  indicated  below.  Topics  for 
discussion  will  include  issues  related  to 
mine  closures;  the  role  and  function  of 
Federal  and  state  Walker  River  Basin 
Assessment  Teams;  scoping  of  the 
Proposed  Action  for  the  Walker  Lake 
EIS;  review  and  comment  on  the  lands 
acquisition  criteria  for  fimds  generated 
by  the  Southern  Nevada  Public  Lands 
Management  Act;  review  of  standards 
and  guidelines  for  wild  horse  and  burro 
management  previously  developed  by 
the  Mojave/Southern  Great  Basin 
Resource  Advisory  Council;  review  of 
the  guiding  principles  for  integrated 
watershed  plaiming  for  the  Carson 
River;  a  review  of  Black  Rock 
Subcommittee  value  statements;  review 
of  the  BLM  preferred  alternative  for  the 
Black  Rock  Management  Plan,  and  other 
topics  the  council  may  reiise. 

All  meetings,  including  field  trips,  are 
open  to  the  public.  Members  of  the 
public  wishing  to  join  field  trips  will 
need  to  provide  their  own 
transportation.  The  public  may  present 
written  comments  to  the  council.  The 
public  comment  period  for  the  council 
meeting  will  be  at  4:30  p.m.  on 
Thursday,  January  27th.  The  agenda 
will  be  available  on  the  internet  by 
January  7,  2000,  at  www.nv.blm.gov/rac; 
hard  copies  can  also  be  mailed  or  sent 
via  FAX.  Individuals  who  plan  to  attend 
and  need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  or  vcho 
desire  a  hard  copy  of  the  agenda,  should 
contact  Mark  Struble,  Carson  City  Field 
Office,  5665  Morgan  Mill  Road,  Carson 
City,  NV  89701,  telephone  (775)  885- 
6107  no  later  than  January  24,  2000. 
DATE  AND  TIME:  The  council  will  meet  on 
Thursday.  January  27,  2000,  from  8  a.m. 
to  5  p.m.  and  Friday,  January  28,  2000, 
from  8  a.m.  to  4  p.m.,  in  the  main 
conference  room  of  the  Bureau  of  Land 
Management's  Winnemucca  Field 
Office,  5100  East  Winnemucca  Blvd. 
Winnemucca.  NV  89445.  Public 
comment  will  be  received  at  the 
discretion  of  the  Council  Chairperson, 
as  meeting  moderator,  with  a  general 
public  comment  period  on  Thursday, 
knuar\'  27.  2000.  at  4:30  p.m.  The 
council  will  take  a  field  tour  between  10 
a.m.  and  1:30  p.m.  on  January  27th;  the 
public  is  invited  to  join  the  field  trip, 
but  will  need  to  provide  their  own 
transportation. 
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FOR  FURTHER 
Mark  Struble,  Fiihl 
Carson  City  Fie 
Mill  Road.  Cars  an 
Telephone  (775) 

Dated:  December 
Terry  Reed 

Manager,  Winner  i 
(FR  Doc.  00-307 

BILLING  CODE  4310-hC-P 


INI  ORMATION  i 


DEPARTMENT  OF  THE  INTERIOR 
Bureau- of  Land  Management 

[CO-200-1430-^U] 

Notice  of  Real1|y  Action 

of  Land  Management, 


agency:  Bureai  i 
Interior. 
action:  Direct 
Boulder  Count  r 


1  ale  of  public  lands  in 
CO. 


SUMMARY:  The 
have  been 
for  disposal  by 
203  of  the  Federal 
Management 
1713)atnolesi 
market  value 
offered  for  sale 
after  the  date 


exai  11 


Act 


cf 


CC)C-62980: 


6th  Principal 

T.  1  N.,  R.  73  W 
Lot  44 
Containing  4. 
COC-63202: 


6th  Principal 

T.  1  N.,  R.  72  W 
Containing  2. 
COC-63203: 

6th  Principal 

T.  1  N..R.  73  W 

the  Johann 

conflict  wi 

Lode  minii 

Containing  0 

COC-63204: 

6th  Principal 

T.  t  N.,  R.  72  W 
Containing 

The  land 
previous 
December  21, 
segregated 
patenting 
and  from 
public  land 
exchange. 
Purposes 
under  Sectioi 
Policy  and 
21.  1976  to 


segri  igat 


frc  m 
unc  er 
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CONTACT: 

ic  Affairs  Officer, 
d  Office,  5665  Morgan 

City.  NV  89701. 
885-6107. 


14.  1999. 

ucca  Field  Office. 
iled  1-6-00;  8:43  am) 


ollowing  described  lands 
ined  and  found  suitable 
direct  sale  under  Section 
Land  Policy  and 
of  1976  (43  U.S.C. 
than  the  appraised  fair 
he  land  will  not  be 
until  at  least  60  days 
this  notice. 


Meridian,  Colorado 

section  12:  A  portion  of 


;  acres,  more  or  less. 


Miiridian,  Colorado: 

,  section  6:  Lot  166 
2  acres,  more  or  less. 


The  land  w?ill  be  offered  as  follows: 
COC-62980  to  Gary  Munson;  COC- 
63202  to  Peter  and  Deborah  Evangelista; 
COC-63203  to  Thomas  and  Virginia 
Cardinale;  and  COC-63204  to  Lenore 
Seller.  These  lands  will  be  offered  to 
resolve  historic  unauthorized  residential 
use.  The  patents,  when  issued,  will 
contain  a  reservation  of  all  minerals  to 
the  United  States  and  will  be  subject  to 
any  existing  rights  of  record.  Detailed 
information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  will  be  available 
upon  request. 

Any  parcels  not  purchased  when 
initially  offered,  will  be  offered 
competitively  to  the  public  through 
sealed  bids  on  the  next  scheduled  sale 
day,  the  1st  and  3rd  Wednesdays  of 
each  month. 

DATES:  Interested  parties  may  submit 
comments  to  Donnie  Sparks,  the  Field 
Office  Manager,  at  the  address  listed 
below  until  February  29th,  2000.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  Bureau  of  Land 
Management.  Royal  Gorge  Field  Office, 
3170  East  Main  St.,  Canon  City, 
Colorado  81212. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Fackrell,  Realty  Specialist  (719)  269- 
8525. 
Levi  Deike, 

Associate  Field  Office  Manager. 
[FR  Doc.  00-378  Filed  1-6-00;  8:45  am) 
BILUNQ  CODE  4310-JB-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1430-ES;  NVN  2347} 

Notice  of  Realty  Action;  Termination  of 
Recreation  and  Public  Purposes  Act 
Classification;  Mineral  County,  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


described  is  segregated  by  a 
ion.  COC-634 71,  dated 
1999.  The  land  is 
location,  entry  or 
the  general  mining  laws 

in  under  the 
,  except  as  to  land 
and  Public 
and  patent,  or  direct  sale 
203  of  the  Federal  Land 
Act  of  October 
r^olve  inadvertent  trespass. 


SUMMARY:  This  action  terminates 
Recreation  and  Public  Purposes  (R&PP) 
Classification  N  2347  in  its  entirety.  The 
land  will  be  opened  to  the  public  land 
laws,  including  the  mining  laws. 
EFFECTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  a.m.  on  February  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  ).  Kihm.  Bureau  of  Land 
Management,  Carson  City  Field  Office, 
5665  Morgan  Mill  Road,  Carson  City, 
Nevada  89701,  775-885-6000. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14,  1987, 
R&PP  Classification  N  2347  is  hereby 
terminated  in  its  entirety  on  the 
following  described  public  land: 

Mount  Diablo  Meridian,  Nevada 

T.  7  N..  R.  35  E., 

Sec.  33.  NEV4NEV4SWV4. 
Containing  10.00  acres. 

The  classification  made  pursuant  to 
the  Act  of  June  14,  1926,  as  amended 
(43  U.S.C.  869  et.  seq.),  segregated  the 
public  land  from  all  other  forms  of 
appropriation  imder  the  public  land 
laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws. 
The  land  was  previously  leased  to 
Mineral  County  for  a  sanitary  landfill. 
The  lease  has  expired  and  the 
classification  no  longer  serves  any 
purpose. 

At  10  a.m.  on  February  7,  2000,  the 
land  will  become  open  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  February  7,  2000,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

At  10  a.m.  on  February  7,  2000,  the 
land  will  also  be  open  to  location  under 
the  United  States  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  December  23,  1999. 
Carla  James, 

Acting  Assistant  Manager,  Non-Renewable 

Resources. 

[FR  Doc.  00-308  Filed  1-6-00;  8:45  am] 

BILUNQ  CODE  431G-HC-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1430-ES;  NVN  43262] 

Notice  of  Realty  Action;  Termination  of 
Recreation  and  Public  Purposes  Act 
Classification;  Mineral  County,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  action  terminates 
Recreation  and  Public  Purposes  (R&PP) 
Classification  N  43262  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws,  including  the  mining  laws. 
EFFECTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  a.m.  on  February  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Bureau  of  Land 
Management,  Carson  City  Field  Office, 
5665  Morgan  Mill  Road,  Carson  City, 
Nevada  89701,  775-885-6000. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14,  1987, 
R&PP  Classification  N  43262  is  hereby 
terminated  in  its  entirety  on  the 
following  described  public  land: 

^ount  Diablo  Meridian,  Nevada 

T.  8N.,R.  34E.. 

Sec.  34,  NWV4NWV4SWV4. 
Containing  10.00  acres. 

The  classification  made  piusuant  to 
the  Act  of  June  14,  1926,  as  amended 
(43  U.S.C.  869  et.  seq.),  segregated  the 
public  land  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws. 
The  land  was  previously  leased  to 
Mineral  County  for  a  sanitary  landfill. 
The  lease  has  expired  and  the 
classification  no  longer  serves  any 
purpose. 

At  10  a.m.  on  February  7,  2000,  the 
land  will  become  open  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  February  7,  2000,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

At  10  a.m.  on  February  7,  2000,  the 
land  will  also  be  open  to  location  under 
the  United  States  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 


and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  December  23,  1999. 

Caria  James, 

Acting  Assistant  Manager,  Non-Renewable 
Resources.  * 

(FR  Doc.  00-309  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

60-Day  Notice  of  Intention  to  Request 
Clearance  of  Information  Collection 
Opportunity  for  Public  Comment 

agency:  Department  of  the  Interior, 
National  Park  Service,  WASO. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  3507)  and  5  CFR 
Part  1320,  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
invites  public  conunents  on  a  proposed 
information  collection.  Comments  are 
invited  on:  (1)  The  need  for  the 
information  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  reporting  burden 
estimate;  and  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

The  National  Park  Service  Volunteers- 
In-Parks  Program  (Pub.  L.  91-357) 
collects  information  from  volunteers  for 
the  purposes  of  recordkeeping  and 
reimbursement. 

DATES:  Public  comments  on  the 
proposed  ICR  will  be  accepted  on  or 
before  March  1 ,  2000. 
ADDRESSES:  Send  comments  to  Joy  M. 
Pietschmann,  National  Park  Service, 
Servicewide  Volunteer  Coordinator, 
1849  C  Street  NW,  Suite  7312, 
Washington,  DC  20240. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the 
requests  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 
Copies  of  draft  agreement  forms/ 
reimbursement  forms  can  be  obtained 
from  Joy  M.  Pietschmann,  National  Park 


Service,  Servicewide  Volunteer 
Coordinator,  1849  C  Street  NW,  Suite 
7312,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
M.  Pietschmann,  202-565-1050. 

SUPPLEMENTARY  INFORMATION: 

Agreement  for  Individual  Voluntary 
Services 

Bureau  Form  Number:  10-85. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  Official 
agreement  between  agency  and 
volunteer/recordkeeping. 

Agreement  for  Sponsored  Voluntary 
Services 

Bureau  Form  Number:  10-86. 

OMB  Number:  To  be  requested. 

Expiration  Date:  "fb  be  requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  Official 
agreement  between  agency  and 
volunteer  group/recordkeeping. 

Claim  for  Reimbursement  for  Volunteer 
Expenses 

Bureau  Form  Number:  10-67. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested.   - 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  Recordkeeping/ 
Reimbursement. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  collect  this  information. 

Description  of  respondents: 
Volunteers  entering  into  an  agreement 
with  the  National  Park  Service  and 
those  requiring  reimbursement  for 
incidental  expenses. 

Estimated  average  number  of 
respondents:  Approximately  116,000 
respondents. 

Estimated  average  burden  hours  per 
response: '/»  burden  hour  per  response. 

Estimated  annual  reporting  burden: 
80  burden  hours. 
Leonard  E.  Stowe, 

Information  Collection  Clearance  Officer, 

National  Park  Senice.  WAPC. 

|FR  Doc.  00-368  Filed  1-6-00:  8:45  am) 
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DEPARTMENT  C  F  THE  INTERIOR 
National  Park  S<  irvice 

Draft  Environmental  Impact  Statement 
and  Comprehensive  Management  Plan 
for  the  Merced  Wild  and  Scenic  River, 
Yosemite  National  Parit,  Madera  and 
Mariposa  Counties,  California;  Notice 
of  Availability 
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Proposal 

The  proposec  Merced  River  Plan 
(Alternative  2—  Preferred)  would 
manage  the  Mei  ced  River  corridor  by 
modifying  the  C  iRVs  and  boiuidaries 
from  the  preser  t  situation  to  reflect 
current  informs  tion.  No  change  is 


ch 
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present  classifications 
of  the  river  segi  lents.  This  alternative 
also  proposes  ii  iplementing  criteria  to 
guide  future  de  ;ision-making  and 
management  ac  tions.  These  measures 
include  establii  hing  management  zones 
to  appropriate!; '  constrain  use  and 
development,  a  id  creation  of  a  river 
protection  over  ay  along  the  river  and 
its  banks  with  tie  intent  that  natural 
processes  will  prevail. 

Alternatives 
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neither  management  zoning  nor  a  river 
protection  overlay. 

Alternative  3  differs  from  the  actions 
proposed  (Alternative  2)  with  regard  to 
boundaries,  in  that  limits  would  be 
generally  one-quarter  mile  from  the 
river — except  that  in  El  Portal,  all  of 
Yosemite  Valley,  and  Wawona,  the  100- 
year  floodplain  and  adjacent  meadows 
and  wetlands  would  define  the  extent  of 
the  boundary.  In  addition,  management 
zones  are  differently  allocated,  the  effect 
of  which  would  be  to  promote  more 
resource  protection  within  the  river 
corridor  Uian  would  Alternative  2. 

Alternative  4  is  the  same  as 
Alternatives  2  and  3,  except  that:  (i)  The 
boundary  would  extend  a  continuous 
one-quarter  mile  from  the  river 
throughout  the  park;  (ii)  a  change  in 
classification  from  "Scenic"  to 
"Recreational"  is  proposed  in  the  east 
end  of  Yosemite  Valley  and  in  Wawona; 
and  (iii)  the  allocation  of  management 
zoning  promotes  the  most  resource 
protection  overall.  Alternative  5  is  the 
same  as  Alternative  4,  except  that  no 
river  protection  overlay  is  proposed, 
and  the  allocation  of  management 
zoning  promotes  the  greatest  diversity  of 
visitor  experience  opportunities. 

Planning  Background 

The  draft  Merced  River  Plan/EIS  was 
prepared  pursuant  to  the  Wild  and 
Scenic  Rivers  Act  and  National 
Enviromnental  Policy  Act.  A  Scoping 
Notice  was  published  in  the  Federal 
Register  on  June  11,  1999;  and  the 
Notice  of  Intent  was  published  on 
August  23, 1999.  An  intensive  scoping 
phase  was  undertaken  during  Jime  and 
July.  1999,  which  included  a  series  of 
six  public  meetings.  The  invitation 
letter  requesting  input  into  the 
development  of  the  draft  Merced  River 
Plan/EIS  was  sent  to  the  park's  general 
mailing  list.  In  addition,  the  scoping 
effort  was  publicized  via  regional  and 
local  media  and  on  the  park's  Webpage. 
As  a  result  of  this  outreach,  over  330 
responses  were  received  and  used  in  the 
development  of  issues  upon  which 
preparation  of  the  draft  Merced  River 
Plan/EIS  was  based.  A  summary  of  the 
scoping  process  is  available  on  the 
park's  Webpage  (address  noted  below). 

Public  Meetings 

In  order  to  facilitate  public  review 
and  conunent  on  the  draft  Merced  River 
Plan/EIS,  the  Superintendent  has 
scheduled  public  meetings  in  the 
following  California  cities:  January  31, 
Mammoth  Lakes;  February  1. 
Bakersfield;  February  2,  San  Diego; 
February  3,  Los  Angeles;  February  5. 
Palo  Alto;  February  6,  Berkeley; 
February  8,  Sacramento;  February  9, 


Merced;  February  10,  Mariposa; 
February  11,  El  Portal;  February  14, 
Yosemite  Valley;  February  15.  Fish 
Camp.  Meetings  on  February  5  and  6 
begin  at  11:30  am;  all  other  sessions 
begin  between  4  and  5:30  pm  and  end 
at  9  or  9:30  pm. 

Participants  are  encouraged  to  review 
the  document  prior  to  attending  a 
meeting.  Detailed  information  on 
location  and  times  for  each  of  the  public 
meetings  will  be  published  in  local  and 
regional  newspapers  several  weeks  in 
advance,  broadcast  via  radio  and 
television  stations,  and  listed  on  the 
park's  Webpage.  Yosemite  National  Park 
management  and  planning  officials  will 
attend  all  sessions  to  present  the  draft 
Merced  River  Plan/EIS.  to  receive  oral 
and  written  comments,  and  to  answer 
questions. 

Comments 

The  draft  Merced  River  Plan/EIS  will 
be  direct  mailed  to  the  park's  general 
mailing  list.  Copies  will  be  available  at 
park  headquarters  in  Yosemite  Valley, 
the  Warehouse  Building  in  El  Portal, 
and  at  local  and  regional  libraries  (i.e., 
San  Francisco  and  Los  Angeles).  Also, 
the  complete  document  will  be  posted 
on  the  Yosemite  National  Park  Webpage 
(http://www.nps.gov/yose/planning). 

Written  comments  must  be 
postmarked  (or  transmitted  by  e-mail) 
not  later  than  60  days  after  the 
Environmental  Protection  Agency 
publishes  the  notice  of  filing  of  the  draft 
Merced  River  Plan/EIS  in  the  Federal 
Register  (anticipated  to  occur  on 
January  7,  2000).  All  comments  should 
be  addressed  to  the  Superintendent, 
Attn:  Merced  River  Plan,  P.O.  Box  577, 
Yosemite  National  Park.  California 
95389  (or  e-mailed  to: 
Yose_Planning@nps.gov).  All 
comments  received  will  be  available  for 
public  review  in  the  park's  research 
library. 

Decision  Process 

Depending  upon  the  degree  of  public 
interest  and  response  from  other 
agencies  and  organizations,  at  this  time 
it  is  anticipated  that  the  Final  Merced 
River  Plan/EIS  will  be  completed  during 
June,  2000;  availability  of  the  document 
will  be  duly  noticed  in  the  Federal 
Register.  Subsequently,  notice  of  an 
approved  Record  of  Decision  would  be 
published  in  the  Federal  Register  not 
sooner  than  thirty  (30)  days  after  the 
final  document  is  distributed.  This  is     - 
expected  to  occur  by  mid-July,  2000. 
The  official  responsible  for  the  decision 
is  the  Regional  Director,  Pacific  West 
Region.  National  Park  Service;  the 
official  responsible  for  implementation 
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is  the  Superintendent,  Yosemite 
National  Park. 

Dated:  December  22,  1999. 
fohn  J.  Reynolds, 

Regional  Director.  Pacific  West  Region. 
[FR  Doc.  00-367  Filed  1-6-00;  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

Draft  General  Management  Plan/ 
Environmental  Impact  Statement,  Fort 
Vancouver  National  Historic  Site, 
Washington 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Fort  Vancouver  National 
Historic  Site. 

A  General  Management  Plan  sets  forth 
the  basic  management  philosophy  for  a 
unit  of  the  National  Park  System  and 
provides  the  strategies  for  addressing 
issues  and  achieving  identified 
management  objectives  for  that  unit.  In 
the  GMP/EIS  and  its  accompanying 
public  review  process,  the  National  Park 
Service  will  formulate  and  evaluate  the 
environmental  impacts  of  a  range  of 
alternatives  to  address  distinct 
management  strategies  for  the  park, 
including  resource  protection  and 
visitor  use.  The  plan  will  guide  the 
management  of  naturd  and  cultural 
resources  and  visitor  use  of  those 
resources  for  the  next  15  years. 
Development  concept  plans  for  selected 
facilities  may  be  included  with  the 
GMP. 

Scoping  is  the  term  given  to  the 
process  by  which  the  scope  of  issues  to 
be  addressed  in  the  GMP/EIS  is 
identified.  Representatives  of  Federal, 
State  and  local  agencies,  American 
Indian  tribes,  private  organizations  and 
individuals  fi'om  the  general  public  who 
may  be  interested  in  or  affected  by  the 
proposed  GMP/EIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  All  comments  received  will 
become  part  of  the  public  record  and 
copies  of  comments,  including  any 
names,  addresses  and  telephone 
numbers  provided  by  respondents,  may 
be  released  for  public  inspection. 

Among  the  major  issues  likely  to  be 
addressed  in  the  Fort  Vancouver 
National  Historic  Site  GMP/EIS  are:  (1) 
Interpretation  and  resource 
management,  including  the  NPS  role  in 


relation  to  Vancouver  National  Historic 
Reserve;  (2)  partnership  opportunities 
with  the  McLoughlin  House  National 
Historic  Site;  (3)  cultiu-al  resources 
research  and  protection;  (4)  accessibility 
and  availability  of  park  collections;  (5) 
park  maintenance  and  sustainability; 
and  (6)  park  administration.  A  full  range 
of  alternatives,  including  "no  action", 
will  be  considered  in  the  GMP/EIS  to 
address  these  and  other  issues  that  may 
emerge  during  the  plaiming  process. 

The  draft  GMP/EIS  is  expected  to  be 
available  for  public  review  by  the  fall  of 
2000,  with  the  final  version  of  the  GMP/ 
EIS  and  the  Record  of  Decision  to  be 
completed  by  summer  2001. 

Because  the  responsibility  for 
approving  the  GMP/EIS  has  been 
delegated  to  the  National  Park  Service, 
the  EIS  is  a  "delegated"  EIS.  The 
responsible  official  is  John  J.  Reynolds, 
Regional  Director,  Pacific  West  Region, 
National  Park  Service. 
DATES:  Public  scoping  meetings  will  be 
held  on  Wednesday,  January  12,  2000, 
6:30-9  p.m.  at  the  Vancouver  Water 
Resources  Education  Center,  4600  SE 
Columbia  Way,  Vancouver,  WA,  and 
Thursday,  January  13,  2000,  2-4:30 
p.m.,  at  the  McLoughlin  House  National 
Historic  Site,  719  Center  Street,  Oregon 
City,  OR.  Written  comments  on  the 
scope  of  the  issue  and  alternatives  to  be 
analyzed  in  the  GMP/EIS  should  be 
received  no  later  than  March  1 ,  2000. 
ADDRESSES:  Written  comments 
concerning  the  GMP/EIS  should  be  sent 
to  Superintendent,  Fort  Vancouver 
National  Historic  Site,  612  E.  Reserve 
Street,  Vancouver,  WA  98661. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Fort  Vancouver 
National  Historic  Site,  at  the  above 
address,  or  phone  (360)  696-7655,  ext. 
13. 

Dated:  December  16, 1999. 
Rory  D.  Westberg, 

Superintendent.  Columbia  Cascades  Support 

Office,  Pacific  West  Region. 

[FR  Doc.  00-400  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  Hart>or  Islands  Advisory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (PL  92-^63)  that  the  Boston  Harbor 
Islands  Advisory  Council  will  meet  on 
Thursday,  February  10,  2000.  The 
meeting  will  convene  at  4:00  pm  at  the 
New  England  Aquarium,  in  the 


Conference  Center,  Long  Wharf,  Boston, 
Massachusetts. 

The  Advisory  Cotmcil  was  appointed 
by  the  Director  of  National  Park  Service 
piorsuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational,  cultural,  and 
environmental  entities;  municipalities 
surroimding  Boston  Harbor;  and  Native 
American  interests.  The  purpose  of  the 
Council  is  to  advise  and  make 
recommendations  to  the  Boston  Harbor 
Islands  Partnership  with  respect  to  the 
development  and  implementation  of  a 
management  plan  and  the  operation  of 
the  Boston  Harbor  Islands  National 
Recreation  Area. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Approval  of  minutes  from 
December  9,  1999. 

2.  Review  status  and  progress  of 
Spectacle  Island:  sustainability  issues. 

3.  Report  from  nomination  committee: 
status  of  interest  groups  nomination. 

The  meeting  is  open  to  the  public. 
Further  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent,  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Council  or 
file  WTitten  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent, 
Boston  Harbor  Islands  NRA,  408 
Atlantic  Ave.,  Boston,  MA  02110, 
telephone  (617)  223-8667. 

Dated:  December  28,  1999. 
George  E.  Price,  Jr., 

Superintendent,  Boston  Harbor  Islands  NRA. 
(FR  Doc.  00-366  Filed  1-6-00;  8:45  am] 
BiUlNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

Mo|ave  National  Preserve  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  January  24  and  25,  2000, 
assemble  at  1:00  p.m.  at  the  Primm 
Valley  Hotel  Conference  Room,  Primm, 
Nevada. 

The  agenda:  Revisions  to  the  General 
Management  Plan  and  Value  Analysis 
for  Kelso. 

The  Advisory  Commission  was 
established  by  Public  Law  103-433  to 
provide  for  the  advice  on  development 
and  implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are: 
Micheal  Attaway,  Irene  Ausmus,  Rob 
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Kithy 


Blair,  Peter  Bur  i 
Donna  Davis 
Freeman,  Willis 
Claudia  Luke 
Riedy.  Mai  Wes^el 

This  meeting 
May  Martin, 
Superintendent, 


[FR  Doc.  00-398 
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Tallgrass  Prairie 


National  Preserve 

agency:  Nationkl  Park  Service,  Interior. 
ACTION:  Notice  )f  meeting. 
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Dated:  December  10.  1999. 
William  W.  Sch^nk 
Regional  Direc 
[FR  Doc.  00-39? 
BILLING  CODE  431  (  -70-P 


ADDRESSES: 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  24,  1999.  Pursuant  to  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
January  24,  2000. 
Paul  R.  Lusignan, 
Acting  Keeper  of  the  National  Register. 

COLORADO 

Bent  County 

Thompson  House,  605  Cottonwood  Ave.,  Las 
Animas,  99001702 

El  Paso  County 

McGregor  Hall  (Colorado  College  MPS),  930 
N.  Cascade  Ave.,  Colorado  Springs, 
99001705 

TicknorHall  (Colorado  College  MPS),  926 
Cascade  Ave.,  Colorado  Springs,  99001704 

FLORIDA 

Lake  County 

Methodist  Episcopal  Church.  South,  at 
Umatilla,  100  W.  Guerrant  St.,  Umatilla, 
99001707 

GUAM 

Guam  County 

Ha.  62-76  Japanese  Midget  Attack 

Submarine.  Chapel  Rd.  near  barracks  14, 
Comnavmarianas,  99001706 

ILLINOIS 

Cook  County 

St.  Matthey  Evangelical  Lutheran  School, 
2101-2107  W.  21st  St.,  Chicago,  99001710 

Grundy  County 

Morris  Wide  Water  Canal  Boat  Site,  East 
Washington  St.,  Morris,  99001708 

Madison  County 

Hotel  Stratford,  229  Market  St.,  Alton, 
99001709 

Vermilion  County 

Dale  Building.  101-1-3  N.  Vermillion  St., 
Danville,  99001711 

LOUISIANA 

East  Baton  Rouge  Parish 

Beauregard  Town  Historic  District  (Boundary 
Increase),  Roughly  bounded  by  Mayflower, 
I-IO.  S.  10th  St.,  and  Royal  and  St.  Charles 
Sis.,  Beauregard  Town.  99001712 


MICHIGAN 
Leelanau  County 

Lake  Leelanau  Narrows  Bridge  (Highway 
Bridges  of  Michigan  MPS)  M-204  over 
Lake  Leelanau  Narrows,  Leland  Township, 
99001732 

Lenawee  County 

Van  Wagoner,  Murray  D.,  Memorial  Bridge 
(Highway  Bridges  of  Michigan  MPS)  MI 
156  over  Silver  Cr.,  Morenci,  99001731 

Oakland  County 

Derby  Street — Grand  Trunk  Western  Railroad 
Bridge  (Highway  Bridges  of  Michigan  MPS) 
Derby  St.  over  GTW  Railroad,  Birmingham, 
99001730 

Gillespie  Streets-Clinton  River  Bridge 
(Highway  Bridges  of  Michigan  MPS) 
Gillespie  St.  over  Clinton  R.,  Pontiac, 
99001729 

St.  Clair  County 

Masters  Road— Belle  River  Bridge  (Highway 
Bridges  of  Michigan  MPS) 
Masters  Rd.  over  Belle  R.,  Riley 

Township,  99001728 

OREGON 

Benton  County 

Avery— Helm  Historic  District,  Roughly 
bounded  by  SW  2nd,  6th,  and  Jefferson  Sts. 
and  OR  20/34  By-Pass,  Corvallis,  99001716 

Hood  River  County 

Butler  Bank.  301  Oak  Ave.,  Hood  River, 
99001713 

Multnomah  County 

Emerson  Apartments,  5310  n.  Williams  Ave., 

Portland,  99001714 
Gresham  Carnegie  Library.  410  N.  Main  St., 

Gresham,  99001715 

VIRGINIA 

Arlington  County 

Fort  C.  F.  Smith  Historic  District,  2411  24th 
St.,  Arlington,  99001719 

Campbell  County 

Walnut  Hill,  Rte.  2,  Lawyers  Rd., 
Lynchburg  vicinity,  99001724 

Henrico  County 

Emmanuel  Church  at  Brook  Hill,  1214 
Wilm'er  Ave.,  Henrico,  99001720 

Loudoun  County 

Vestal's  Gap  Road  and  Lanesville  Historic 
District,  21544  Cascades  Pkwy.,  Sterling, 
99001722 

Page  County 

Luray  Norfolk  and  Western  Passenger 
Station.  Jet.  Campbell  St.  and  Norfolk 
Southern  Railway.  Luray.  99001718 

Rockbridge  County 

Mountain  View  Farm,  199  Fredericksburg 
Rd.,  Lexington,  99001723 

Richmond  Independent  City 

Monroe  Ward,  Roughly  Main  and  Carv  St., 
and  3rd  to  Jefferson  Sts.,  Richmond^, 
99001717 
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Westbourne,  330  Oak  Ln.,  Richmond, 
99001721 

WISCONSIN 

Eau  Claire  County 

Chamberlin.  Clarence,  House  (Eau  Claire 

MRA)  322  W.  Grand  Ave.,  Eau  Claire, 

99001725 
Chamberlin,  Clarence,  House  (Eau  Claire 

MRA)  322  W.  Grand  Ave.,  Eau  Claire, 

99001726 

WYOMING 
Park  County 

Stock,  Paul,  House.  1300  Sunset  Dr,  Cody, 
99001727 

(FR  Doc.  00-335  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  43ia-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  332-407] 

Agency  Form  Submitted  for  0MB 
Review 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  requ'est  for 
emergency  processing  for  review  and 
clearance  of  questionnaires  to  the  Office 
of  Management  and  Budget  (OMB).  The 
Commission  has  requested  OMB 
approval  of  this  submission  by  COB 
January  21,  2000. 

EFFECTIVE  DATE:  December  21,  1999. 
PURPOSE  OF  INFORMATION  COLLECTION: 

The  forms  are  for  use  by  the 
Commission  in  connection  with 
investigation  No.  332-407,  Foundry 
Coke:  A  Review  of  the  Industries  in  the 
United  States  and  China,  instituted 
under  the  authority  of  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)).  This  investigation  was 
requested  by  the  Committee  on  Ways 
and  Means  of  the  U.S.  House  of 
Representatives  (the  Committee).  The 
Commission  expects  to  deliver  the 
results  of  its  investigation  to  the 
Committee  by  August  25,  2000. 
SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  3. 

(2)  Title  nfform:  Foundry  Coke:  A 
Review  of  the  Industries  in  the  United 
States  and  China — Questionnaires  for 
U.S.  Producers,  Foreign  Producers,  and 
Purchasers/Importers/Brokers. 

(3)  Type  of  request:  new. 

(4)  Frequency  of  use:  U.S.  Producer, 
Foreign  Producer,  and  Purchaser/ 
Importer/Broker  questioimaire,  single 
data  gathering,  scheduled  for  2000. 


(5)  Description  of  respondents:  U.S. 
firms  which  produce,  purchase,  import, 
or  broker  foundry  coke  and  Chinese 
producers  of  foimdry  coke. 

(6)  Estimated  number  of  respondents: 
8  (U.S.  producer  questionnaire) 

15  (Foreign  producer  questioimaire) 
75  (Purchaser/Importer/Broker 
questionnaire) 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  1,960  hours. 

(8)  Information  obtained  from  the 
form  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
a  maimer  that  would  reveal  the 
individual  operations  of  a  firm. 
ADOmONAL  INFORMATION  OR  COMMENT: 
Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from 
Edmund  Cappuccilh  (202)  205-3368. 
Comments  about  the  proposals  should 
be  directed  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Room  10102  (Docket 
Library),  Washington,  DC  20503. 
ATTENTION:  Docket  Librarian.  All 
comments  should  be  specific,  indicating 
which  part  of  the  questionnaire  is 
objectionable,  describing  the  concern  in 
detail,  smd  including  specific  suggested 
revisions  or  language  changes.  Copies  of 
any  comments  should  be  provided  to 
Robert  Rogowsky,  Director,  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  (telephone  no.  202-205-1810). 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
wvkrw.usitc.gov). 

Issued:  January  4,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-372  Filed  1-6-00;  8:45  am] 

BILUNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos  701-TA-286  (Review) 
and  731-TA-365  (Review)] 

Industrial  Phosphoric  Acid  From  Israel 
and  Belgium 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
review  investigations. 


EFFECTIVE  DATE:  December  30.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dong  Jun  Na  (202-708^727),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  July  1, 
1999,  the  Commission  established  a 
schedule  for  the  conduct  of  the  subject 
full  five-year  reviews  (Federal  Register 
64  FR  38474,  July  16,  1999).  On 
December  17,  1999,  the  Conmiission 
received  a  request  from  a  party  to  the 
full  five-year  reviews  to  extend  the 
period  of  time  for  making  its 
determinations  in  these  proceedings  by 
the  full  90  days  authorized  by  19  U.S.C. 
1675(c)(5).  The  Commission,  therefore, 
is  revising  its  schedule  to  make  the 
appropriate  adjustments  in  the 
scheduling  of  these  reviews. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  Mfrch  22,  2000;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
March  27,  2000;  the  deadUne  for  filing 
prehearing  briefs  is  March  21,  2000;  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  March  30,  2000; 
the  deadline  for  filing  posthearing  briefs 
is  April  6,  2000;  the  Commission  will 
make  its  final  release  of  information  on 
April  28,  2000;  and  final  party 
comments  are  due  on  May  2,  2000. 

For  fiuther  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  F  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  December  30,  1999. 
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By  order  of  the  Commission. 
Donna  R.  Koehnkf , 
Secretary. 
[FR  Doc.  00-370  itled  1-6-00:  8:45  ami 

BILLING  CODE  7020-C  1-P 


TRADE 

,  731-TA-864-867 


[Investigations  Nf s 
(Preliminary)] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Germany,  Italy,  Malaysia, 
and  ttie  Philippines 


agency:  United 
Trade  Commissjon 


action: 

investigations 
preliminary  phc 


Institution  of  antidumping 
a|id  scheduling  of 
se  investigations. 


States  International 


summary:  The  C  ommission  hereby  gives 
notice  of  the  ins  titution  of  investigations 
and  commencei  aent  of  preliminary 
phase  antidumf  ing  investigations  Nos. 
731-TA-864-8(  7  (Preliminary)  under 
section  733(a)  o  the  Tariff  Act  of  1930 
(19  U.S.C.  1673  1(a))  (the  Act)  to 
determine  whetner  there  is  a  reasonable 
indication  that  i  in  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  a  "  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  impoi  ts  from  Germany,  Italy, 
Malaysia,  and  t  le  Philippines  of 
stainless  steel  hutt-weld  pipe  fittings, 
provided  for  in  subheading  7307.23.00 
of  the  Harmoni:  :ed  Tariff  Schedule  of 
the  United  Stati  ss,  that  are  alleged  to  be 
sold  in  the  Unit  ed  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  exte  nds  the  time  for 
initiation  pursi  ant  to  section 
732(c)(1)(B)  of  I  he  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  prelimi  lary  determination  in 
antidumping  ir  vestigations  in  45  days, 
or  in  this  case  \  y  February  14,  2000.  The 
Commission's  views  are  due  at  the 
Department  of  i  Commerce  within  five 
business  days  t  lereafter,  or  by  February 
22,  2000. 

For  further  ii  formation  concerning 
the  conduct  of  hese  investigations  and 
rules  of  genera  application,  consult  the 
Conunission's  ules  of  practice  and 
procedure,  par  201.  subparts  A  through 
E  (19  CFR  partl201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATeI  December  29.  1999. 


FOR  FURTHER 
Na  (202- 
Investigations. 
Commission, 
Washington, 
impaired  persc^ns 


INFORMATION  CONTACT:  D.J. 
708-4  727),  Office  of 

U.S.  International  Trade 
E  Street  SW., 
20436.  Hearing- 
can  obtain 
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information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  December  29,  1999,  by  Alloy  Piping 
Products,  Inc.,  Shreveport,  LA;  Flowline 
Div.  of  Markovitz  Enterprises,  Inc.,  New 
Castle,  PA;  Gerlin,  Inc.,  Carol  Stream, 
IL;  and  Taylor  Forge  Stainless,  Inc., 
North  Branch,  NJ. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  peirties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 


Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  January  19,  2000,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  D.J.  Na  (202- 
708-4727)  not  later  than  January  14, 
2000,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
January  24,  2000,  a  wrritten  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:  December  30,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-371  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immgration  and  Naturalization  Service 

[INS  No.  2032-99] 

Notice  of  intent  To  Prepare  a  Draft 
Environmental  impact  Statement  for 
the  Construction  of  an  intemationai 
Border  Fence  and  Roads  in  San  Diego, 
California 

agency:  Iinmigration  and  Nahiralization 

Service,  Justice. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

summary: 
Proposed  Action 

The  Immigration  and  Naturalization 
Service  will  prepare  a  Draft 
Environmental  Impact  Statement  for  the 
construction  of  a  secondary  fence  and 
patrol  roads  along  the  United  States/ 
Mexico  border  in  the  vicinity  of  San 
Diego,  California.  Related  infrastructiire 
includes  north/south  gate  access, 
maintenance  corridors,  lighting,  and 
remote  video  surveillance  components, 
these  actions  are  intended  to  gain  and 
maintain  control  of  the  border  to  further 
prevent  the  influx  of  illegal  entry  and 
drugs  into  the  United  States. 

Pnor  National  Environmental  Policy 
Act  (NEPA)  documents,  developed  to 
address  those  project  portions  which 
have  been  previously  constructed,  will 
be  incorporated  into  the  DESI  by 
reference.  Direct  project  impacts  of  the 
remaining  portions  of  the  project,  as 
well  as  cumulative  impacts  of  the 
comprehensive  project,  will  also  be 
addressed.  Pursuant  to  the  Council  on 
envirormiental  Quality's  regulations,  a 
scoping  process  will  be  conducted.  As 
part  of  this  process,  a  public  workshop/ 
open  house  will  be  held  to  identify 
issues  of  concern  for  analysis  diuing  the 
NEPA  process. 

Alternatives 

Alternatives  to  be  covered  by  the  DESI 
will  include  various  alignments  and 
conftgiirations  within  the  narrow 
geographic  scope  dictated  by  the 
intemationai  border.  Other  alternatives 
(to  include  the  required  "No  Action" 
alternative)  identified  will  also  be  fully 
examined. 

Scoping  Process 

During  the  preparation  of  the  EIS, 
there  will  be  numerous  opportunities 
for  public  involvement,  including 
scoping  and  review. 

DEIS  Preparation 

Public  notice  will  be  given  in  the 
Federal  Register  concerning  the 


availability  of  the  DESI  for  public 
review  and  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maimy  Rodriguez,  Chief,  Policy  and 
Plaiming,  Immigration  and 
Naturalization  Service,  Facilities  and 
Engineering  Branch,  425  I  Street,  NW, 
Washington,  DC  20536,  Room  2060, 
Attn:  Kevin  Feeney,  telephone:  202- 
353-9412,  or  Dr.  Rebecca  Griffith,  INS 
Architecture  Engineering  Resource 
Center,  U.S.  Army  Corps  of  Engineers, 
Fort  Worth  District,  819  Taylor  Street, 
Room  3A28,  Fort  Worth,  Texas,  76102- 
0300,  telephone:  (817)  978-3389. 

Dated:  December  29, 1999. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  00-479  Filed  1-5-00;  11:55  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1256] 
RIN1121-ZB90 

Notice  of  the  Fiscal  Year  2000  Missing 
and  Exploited  Children's  Program 
Proposed  Program  Plan 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Proposed  program  plan  for 
public  comment. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  its  Missing  and  Exploited 
Children's  Program  Proposed  Program 
Plan  for  Fiscal  Year  (FY)  2000  and 
sohciting  public  comment  on  the  overall 
plan  and  priorities.  After  emalyzing  the 
public  comments  on  this  Proposed 
Program  Plan,  OJJDP  will  issue  its  final 
FY  2000  Missing  and  Exploited 
Children's  Program  Plan. 

DATES:  Comments  must  be  submitted  by 
March  7,  2000. 

ADDRESSES:  Public  comments  should  be 
mailed  to  Shay  Bilchik,  Administrator, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  7th  Street 
NW.,  Washington,  D.C.  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  C.  Laney,  Director,  Missing  and 
Exploited  Children's  Program,  202-616- 
3637.  [This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Missing  and  Exploited  Children's 
Program  is  administered  by  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP).  Pursuant  to  the 


Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act  of  1974,  as 
amended,  Section  406  (a)(2),  42  U.S.C. 
5776,  the  Administirator  of  OJJDP  is 
publishing  for  public  comment  a 
Proposed  Program  Plan  for  activities 
authorized  by  Title  IV  of  the  JJDP  Act, 
the  Missing  Children's  Assistance  Act, 
42  U.S.C.  5771  et  seq..  that  OJJDP 
proposes  to  continue  in  FY  2000.  Taking 
into  consideration  comments  received 
on  this  Proposed  Program  Plan,  the 
Administrator  will  develop  and  publish 
a  Final  Program  Plan  that  describes  the 
program  activities  OJJDP  intends  to  fund 
during  FY  2000  using  Tide  IV  funds. 

OJJDP  does  not  propose  any  new 
Missing  and  Exploited  Children's 
programs  for  FY  2000.  No  proposals, 
concept  papers,  or  other  types  of 
applications  should  be  submitted. 

Background 

For  the  purposes  of  Tide  IV,  the  term 
"missing  children"  refers  to  children 
who  have  been  abducted  by  either  a 
family  or  nonfamily  member  and 
includes  children  who  have  been 
abducted  within  the  United  States  and 
those  who  have  been  abducted  from  the 
United  States  to  a  foreign  country.  The 
term  "child  exploitation"  refers  to  any 
criminal  activity  that  focuses  on 
children  as  sexual  objects  and  includes 
sexual  abuse,  child  pornography,  and 
prostitution. 

The  issues  involving  missing  and 
exploited  children  are  complex  and 
diverse.  Since  1984,  OJJDP  has 
supported  a  variety  of  research  projects 
designed  to  provide  the  knowledge 
needed  to  make  informed  policy 
decisions  and  meet  the  information 
needs  of  the  field.  These  projects 
include  the  first  National  Incidence 
Study  of  Missing,  Abducted,  Runaway, 
or  Thrownaway  Children  (NISMART); 
Abduction  Homicide  Investigation 
Solvability  Factors;  Obstacles  to  the 
Recovery  and  Return  of  Parentally 
Abducted  Children;  and  the  Missing 
Children  and  Criminal  Justice  Response 
to  Parental  Abduction  Cases.  This 
research  indicated  that  abduction  and 
exploitation  can  have  a  devastating 
impact  on  children  and  families. 
Lessons  learned  from  research  also 
provide  the  basis  for  this  proposed 
program  plan. 

A  decade  ago,  NISMART  (1988) 
provided  valuable  data  on  family  and 
nonfamily  abductions  and  on  child 
exploitation.  The  following  are  some  of 
the  major  findings  at  that  time:  an 
estimated  354,100  family  abductions 
annually;  between  3,200  and  4,600 
short-term  nonfamily  abductions 
reported  yearly  to  law  enforcement:  an 
estimated  114,600  attempted  nonfamily 
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abductions;  446.700  runaways;  and 
approximately  1 27.100  thrownaway 
children. 

The  NISMAR' '  findings  are  in  the 
process  of  being  updated  (see  the 
program  descrip  ion  under 
"Continuation  Programs"  below). 
Preliminary  rest  Its  from  NISMART  2, 
the  second  natia  nal  study  to  measure 
the  incidence  of  missing,  abducted, 
runaway,  or  thrc  wnaway  children,  are 
expected  to  be  a  mailable  in  mid-2000. 
NISMART  2  wil  : 

•  Update  information  on  the 
characteristics  of  the  children  involved 
in  missing  child  episodes  and  the  nature 
of  these  episode  >. 

•  Update  estii  nates  of  the  number  of 
these  episodes  rjported  to  police,  the 
nimiber  of  child  -en  known  to  be 
missing,  and  tht  number  of  missing 
children  who  ar  J  recovered. 

•  Include  an  <  iggregate  estimate  of 
missing  children  in  all  categories. 

•  Estimate  th^  i  incidence  of  sexual 
assault  and  exp  oitation  of  children  and 
youth  by  both  fc  mily  and  nonfamily 
perpetrators. 

•  Analyze  an  ^  significant  changes  in 
the  numbers  of :  nissing,  abducted, 
ninaway,  or  thrDwnaway  children  since 
1988,  the  focal ;  ear  for  the  initial 
MSMART  data'  collection. 

•  Improve  cr  teria  for  the 
identification  aj  id  classification  of 
missing  child  e]  (isodes. 

•  Permit  the  dentification  and 
counting  of  children  involved  in  certain 
categories  of  ep  sodes  (e.g.,  lost 
children)  whos(  importcuice  was  first 
recognized  duri  ig  the  data  analysis  for 
the  initial  NISN  ART  study. 

The  informal  on  from  NISMART  2 
will  enable  par(  nts  and  the  public  to 
better  understai  id  the  dimensions  of  the 
problem  and  id  jntify  those  factors  that 
place  children  i  it  greatest  risk  of 
becoming  missi  ng.  Practitioners  and 
policy  makers  i  eed  this  new 
information  to  i  lesign  programs  and 
policies  that  wi  1  ensure  the  safety  of 
our  Nation's  children. 

The  initial  N  SMART  study  did  not 
report  on  the  n  imber  of  children  who 
are  abducted  w  ithin  the  United  States 
and  who  are  ta  Len  to  or  illegally 
retained  in  fore  ign  countries,  nor  will 
NISMART  2.  \\  hile  accurate  data  on  the 
number  of  children  illegally  abducted  is 
unknown,  in  1'  I98  the  U.S.  Department 
of  State  mainta  ned  a  caseload  of 
approximately  1,000  outgoing  (from  the 
United  States  t  >  another  country) 
international  a  )duction  cases.  An 
estimated  19  c!  lildren  are  abducted  from 
the  United  Stal  es  or  are  illegally 
retained  in  fore  ign  countries  each  week. 
The  average  ag }  of  these  children  is  5  V2 
years  old.  Mos  incidents  involve  a 


formal  determination  of  custody  prior  to 
the  abduction.  Only  30  percent  of  these 
cases  are  resolved  with  the  return  of  the 
child  to  the  United  States.'  It  is 
reasonable  to  project  that  these 
abductions  will  increase  as  the  trend 
continues  toward  a  global  society 
characterized  by  fewer  restrictions  on 
international  travel  and  increasing 
numbers  of  cross-cultural  marriages, 
separations,  and  divorces. 

In  1993.  OJJDP  awarded  a  research 
grant  to  the  Washington  State  Attorney 
General's  Office  to  identify  the 
characteristics  of  successhd  child 
abduction  homicide  investigations.  The 
study  examined  cases  from  urban, 
suburban,  and  rural  areas  and  included 
both  large  and  small  law  enforcement 
agencies.  The  study  found  that  in  most 
instances,  the  offender  was  known  to 
the  victim,  the  victim  was  abducted 
within  one-quarter  mile  of  his  or  her  last 
known  location,  and  the  victim  was 
selected  on  the  basis  of  opportunity.  Sex 
was  the  motivating  factor  behind 
offenders'  behavior  in  the  great  majority 
(70  percent)  of  the  cases.  More  than  two- 
thirds  of  the  time,  the  initial  call  to  law 
enforcement  was  to  report  a  runaway  or 
missing  child.  The  research  indicated 
that  for  these  cases,  timely,  thorough, 
and  well-organized  neighborhood 
canvassing  is  critical  to  identifying  the 
offenders. 

The  advent  of  the  information  age  has 
exposed  children  to  a  new  threat. 
Industry  experts  estimate  that  more  than 
10  million  children  currenUy  go  online 
and,  by  the  year  2002,  45  million 
children  will  use  cyberspace  to  talk 
with  friends,  explore  the  universe,  or 
complete  homework  assignments.  In 
cyberspace,  children  are  a  mouse  click 
away  from  exploring  museums, 
libraries,  and  universities. 
Unfortunately,  they  are  also  a  mouse 
click  away  from  sexual  exploitation  and 
victimization. 

While  providing  almost  limitless 
opportunities  to  learn,  the  Internet  has 
also  become  the  new  schoolyard  for 
predators  seeking  children  to  victimize. 
Cloaked  in  the  anonymity  of  cyberspace, 
sex  offenders  can  seek  victims  with 
little  risk  of  detection.  They  can  roam 
from  chatroom  to  chatroom  trolling  for 
children  susceptible  to  manipulation 
and  victimization.  Chatroom  stalking 
circumvents  conventional  safeguards 
and  provides  sex  offenders  virtually 
unlimited  opportunity  to  have 
unsupervised  contact  with  children. 
This  development  has  important 


implications  for  parents,  educators,  and 
law  enforcement. 

Victimization  of  children  can  have 
devastating  effects  on  the  child  and  the 
family.  There  are  clear  linkages  between 
early  childhood  victimization  and  later 
violent  behavior,  such  as  school 
violence,  drug  abuse,  and  adult 
criminality.  Since  1986,  OJJDP  has 
sponsored  three  longitudinal  studies  to 
improve  understanding  of  serious 
delinquency,  violence,  and  drug  use. 
Referred  to  as  the  Program  of  Research 
on  the  Causes  and  Correlates  of 
Delinquency,  these  studies  have 
confirmed  the  linkage  between  early 
childhood  victimization  and 
maltreatment  and  later  criminal 
behavior.  A  history  of  childhood 
maltreatment  is  associated  with  at  least 
a  25  percent  increased  risk  of 
involvement  in  serious  and  violent 
delinquency,  drug  use,  poor  school 
performance,  mental  illness,  and 
teenage  pregnancy.  A  history  of 
childhood  maltreatment  nearly  doubles 
the  risk  that  a  teenager  will  experience 
multiple  problems  during  adolescence.- 
Fiulhermore.  in  a  1996  study  of  1575 
court  cases,  Widom  confirmed  that 
neglect  may  be  as  damaging  as  physical 
abuse.^  A  1997  study  conducted  by  the 
Crime  Victims  Research  and  Treatment 
Center,  Medical  University  of  South 
Carolina,  also  demonstrated  that 
childhood  victimization  is  a  risk  factor 
in  developing  major  mental  health 
problems  and  alcohol  abuse.-* 

Children  who  have  been  abducted 
and  returned  to  their  families  often  live 
in  fear  of  being  reabducted.  When  a 
child  is  returned  to  his  or  her  family 
after  an  extended  period  of  time,  even 
limited  psychological  support  is  seldom 
provided  to  either  the  child  or  the 
family.  Almost  four-fifths  of  victims  and 
families  of  missing  children  do  not 
receive  mental  health  or  counseling 
services. 

For  families  of  missing  and  exploited 
children,  the  impact  of  these  crimes  can 
have  equally  devastating  effects. 
Emotions  range  from  fear  and  anger  to 
a  sense  of  helplessness.  Parents  are 
often  on  their  own  when  searching  for 
their  children.  Like  the  victims  of 
abductions,  many  parents  do  not  receive 
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the  necessary  support  or  counseling 
services  to  help  them  cope  with  this 
personal  tragedy.  When  a  child  returns, 
the  process  of  reunification  typically 
takes  no  more  than  15  minutes  with  no 
psychological  or  social  service  support. 
In  most  cases,  the  only  nonfamily 
person  present  is  a  police  officer. 

These  findings  provide  the  research 
basis  for  the  programs  and  activities  set 
forth  in  the  proposed  Fiscal  Year  2000 
program  plan. 

Background  to  the  Fiscal  Year  2000 
Program  Plan 

In  1984,  Congress  enacted  the  Missing 
Children's  Assistance  Act,  establishing 
the  Missing  and  Exploited  Children's 
Program  (MECP)  within  OJJDP.  Under 
the  Act,  MECP  is  responsible  for 
coordinating  Federal  missing  and 
exploited  children  activities,  providing 
a  national  resource  center  and 
clearinghouse,  and  supporting  research, 
training,  technical  assistance,  and 
demonstration  programs  to  enhance  the 
overall  response  to  missing  children  and 
their  families. 

In  FY  1999.  OJJDP's  Missing  and 
Exploited  Children's  Program  made 
significant  advances  in  the  course  of 
meeting  its  responsibilities  to  provide 
services  to  children,  parents,  educators, 
prosecutors,  law  enforcement,  and  other 
professionals  and  interested  persons 
working  on  child  safety  issues.  Some  of 
the  notable  accomplishments  are 
summarized  below. 

OJJDP  supported  work  on  a  soon  to  be 
released  Spanish  version  of  the 
publication.  When  Your  Child  Is 
Missing:  A  Family  Survival  Guide.  This 
is  the  first  document  published  by 
OJJDP  to  be  translated  into  a  foreign 
language.  Written  by  parents  for  parents, 
the  Guide  provides  firsthand  insights 
into  what  families  should  do  and  expect 
when  their  children  are  missing.  Copies 
of  the  English  and  Spanish  versions  of 
the  Guide  are  available  through  OJJDP's 
Juvenile  Justice  Clearinghouse  (JJC)  at 
800-638-8736. 

MECP  continued  to  build  on  the' 
parents  helping  parents  theme  through 
the  Team  Hope  Program.  Team  Hope 
uses  specially  trained  parents  to  serve  as 
mentors  and  provide  advice  to  families 
who  are  undergoing  a  missing  child 
episode.  In  FY  1999,  more  than  20 
parent  volunteers  began  assisting  other 
parents  with  advice  and  information 
about  available  resources  to  assist  their 
search  for  their  children. 

MECP  released  two  additional 
publications  in  the  Portable  Guide 
series:  Forming  a  Multidisciplinary 
Team  To  Investigate  Child  Abuse  and 
Use  of  Computers  in  the  Sexual 
Exploitation  of  Children.  Additional 


guides  scheduled  for  release  in  FY  2000 
include  Cultural  Competence  and  Child 
Abuse  Investigations,  Risk  Profiles  for 
Abduction  and  Appropriate 
Interventions,  and  Uniform  Child 
Custody  and  Jurisdiction  and 
Enforcement  Act  (UCCJEA): 
Implications  for  District  Attorneys  and 
Investigators. 

MECP  chairs  the  Federal  Agency  Task 
Force  on  Missing  and  Exploited 
Children  as  part  of  its  coordination 
responsibilities.  In  FY  1999,  an  ad  hoc 
subcommittee  completed  an  assessment 
of  the  Federal  response  to  international 
child  abductions.  That  assessment 
resulted  in  a  series  of  recommendations 
regarding  agency  roles,  responsibilities, 
and  jurisdiction,  sent  in  a  special  report 
to  the  Attorney  General  and 
subsequently  forwarded  to  Congress  for 
review  and  consideration. 

in  FY  1999,  MECP,  in  a  collaborative 
process  with  representatives  from  the 
Federal  Bureau  of  Investigation  (FBI), 
United  States  Customs  Service,  Postal 
Inspection  Service,  National  Center  for 
Missing  and  Exploited  Children  and  the 
OJJDP  Internet  Crimes  Against  Children 
Task  Forces  (ICAC  Task  Force), 
developed  investigative  and  operational 
standards  (Standards)  for  the  ICAC  Task 
Force  Program.  The  Standards  were 
designed  to  coordinate  investigations, 
foster  information  sharing,  ensure  the 
probative  quality  of  undercover 
operations,  and  facilitate  interagency 
case  referrals  through  standardization  of 
investigative  practices.  As  such,  they 
express  broad  themes  that  pertain  to 
target  selection,  supervision  and 
management  practices,  media  releases, 
undercover  conduct,  and  evidence 
collection  procedures. 

In  FY  1999,  NCMEC  played  a  critical 
role  in  making  the  electronic  world  of 
cyberspace  a  safer  place  for  children. 
More  than  700  law  enforcement 
personnel,  ranging  from  executives  to 
frontline  personnel,  participated  in 
NCMEC-sponsored  Protecting  Children 
Online  coiu'ses.  More  than  8,500  leads 
were  received  by  the  CyberTipline  from 
children,  parents,  and  other  individuals 
concerned  about  the  safety  of  children 
on  the  Internet.  Some  of  these  leads 
resulted  in  the  arrest  of  individuals 
using  the  Internet  to  identify  children 
for  sexual  molestation  while  others  led 
to  the  recovery  of  children  enticed  from 
home  by  sex  offenders. 

In  FY  1999,  through  a  cooperative 
agreement  with  Fox  Valley  "Technical 
College  (FVTC),  OJJDP  sponsored 
training  or  technical  assistance  for  more 
than  4,500  law  enforcement, 
prosecutors,  social  services,  and  health 
and  family  services  professionals. 
Training  and  technical  assistance 


integrates  current  research,  state-of-the- 
art  practice  and  knowledge,  and  new 
technologies  into  courses  that  are 
designed  to  increase  skills  and  abilities, 
enhance  service  coordination  and 
delivery,  and  improve  the  investigation 
and  handling  of  missing  and  exploited 
children's  cases.  Specialized  technical 
assistance  was  provided  to  State  and 
local  practitioners  and  juvenile  justice 
agencies  relating  to  Internet  crimes 
against  children,  information  sharing, 
response  plaiming,  child  protection 
legislation,  and  multidisciplinary  team 
development. 

Finally,  the  Attorney  General  again 
participated  in  the  annual  Missing 
Children's  Day  Ceremony  to 
conunemorate  America's  missing 
children  and  to  recognize  extraordinary 
efforts  by  law  enforcement  officers 
working  to  reunite  children  and  their 
families.  The  Attorney  General 
presented  the  NCMEC  Law  Enforcement 
Officer  of  the  Year  Award  to  Postal 
Inspector  Robert  Adams,  Fort  Worth, 
TX,  and  Texas  Ranger  Matt  Cawrthon 
and  Detective  Thomas  Noble  of  the 
Belhnead,  TX,  Pohce  Department  in 
recognition  of  their  excellent  work  in 
recovering  missing  children.  The 
Attorney  General  also  presented  for  the 
first  time,  the  Child  Exploitation  Unit 
Award  for  outstanding  service,  to  the 
Dallas  Police  Department. 

Fiscal  Year  2000  Programs 

'  hi  FY  2000,  OJJDP  proposes  to 
continue  its  concentration  on  programs 
that  are  national  in  scope,  promote 
awareness,  and  enhance  the  Nation's 
response  to  missing  and  exploited 
children  and  their  families.  While  no 
funds  are  expected  to  be  available  for 
new  program  initiatives  in  FY  2000, 
input  from  the  field  on  the  continuation 
programs  proposed  and  on  program  and 
service  needs  that  should  be  considered 
and  addressed  will  assist  the  Office  in 
making  final  plans  for  FY  2000  and  in 
determining  future  program  priorities. 

Continuation  Programs 

FY  2000  Title  IV  continuation 
programs  are  summarized  below. 
Available  funds,  implementation  sites, 
and  other  descriptive  information  are 
subject  to  change  based  on  the  plan 
review  process,  grantee  performance, 
application  quality,  fund  availability, 
and  other  factors.  No  competitive 
applications  would  be  solicited  for  any 
of  these  programs  in  FY  2000. 

National  Resource  Center  and 
Clearinghouse 

In  FY  1999  Congress  provided 
funding  to  continue  and  expand  the 
programs,  services,  and  activities  of  the 
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of  the  survey  instrument.  Preliminary 
results  are  expected  in  FY  2000. 

A  1-year  cooperative  agreement  will 
be  awarded  to  NCMEC  in  FY  2000  for 
continued  performance  of  national 
resource  center  and  clearinghouse 
functions  and  operation  of  the  Jimmy 
Ryce  Law  Enforcement  Center. 

Internet  Crimes  Against  Children 
Regional  Task  Force  Development 

In  1998.  the  Missing  and  Exploited 
Children's  Program  (MECP)  awarded 
$2.4  million  to  ten  State  and  local  law 
enforcement  agencies  to  develop  and 
implement  regional  multi jurisdictional, 
multiagency  responses  to  prevent  and 
combat  Internet  crimes  against  children 
(ICAC).  ICAC  Task  Forces  serve  as 
regional  sources  of  prevention, 
education,  and  investigative  expertise  to 
provide  assistance  to  parents,  teachers, 
law  enforcement,  and  other 
professionals  working  on  child 
victimization  issues.  In  FY  1999,  ICAC 
Task  Forces  worked  with 
representatives  from  the  MECP,  FBI, 
United  States  Customs  Service.  Postal 
Inspection  Service,  and  the  National 
Center  for  Missing  and  Exploited 
Children  (NCMEC)  to  develop 
investigative  and  operational  standards 
for  the  ICAC  Task  Force  Program.  These 
standards  are  designed  to  coordinate 
investigations,  foster  information 
sharing,  ensure  the  probative  quality  of 
undercover  operations,  and  facilitate 
interagency  case  referrals  through 
standardization  of  investigative 
practices. 

On  November  9.  1999.  OJJDP.  in 
cooperation  with  the  National  School 
Boards  Association  and  NCMEC, 
sponsored  a  national  teleconference 
titled  On-line  Safety  for  Children:  A 
Primer  for  Parents  and  Teachers.  The 
teleconference  was  designed  to  raise 
awareness  of  Internet  safety,  encourage 
the  development  of  safe  on-line 
practices,  and  identify  strategies  for 
preventing  Internet  crimes  against 
children.  The  teleconference  was 
directed  toward  educators,  school 
administrators,  law  enforcement.        ^ 
community  leaders,  parents,  policy 
makers,  and  others  who  are  interested  in 
child  safety  on  the  Internet. 

In  FY  2000,  MECP  plans  to  sponsor  a 
series  of  town  meetings  to  promote 
awareness  of  the  importance  of 
community-wide  interdiction  and 
intervention  as  it  relates  to  Internet 
crimes  against  children.  Based  on  the 
availability  of  funds,  MECP  will  also 
make  supplemental  awards  to  the  ten 
jurisdictions  currently  participating  in 
the  ICAC  program,  and  will  support  a 
minimum  of  eight  new  ICAC  sites. 


Missing  and  Exploited  Children 
Training  and  Technical  Assistance 
Program 

In  FY  1998,  Fox  Valley  Technical 
College  (FVTC)  was  awarded  a  3-year 
cooperative  agreement  to  provide 
training  and  technical  assistance  to  law 
enforcement,  prosecutors,  and  health 
and  family  services  professionals.  The 
purpose  of  this  program  is  to  ensure  the 
provision  of  up-to-date,  practical 
training  and  technical  assistaiibe  for 
professionals  working  on  missing  and 
exploited  children  issues.  Training 
focuses  on  investigative  techniques, 
interview  strategies,  comprehensive 
response  planning,  media  relations,  lead 
and  case  management,  and  other  topics 
related  to  missing  and  exploited 
children's  cases. 

Under  the  Missing  and  Exploited 
Children  Training  and  Technical 
Assistance  Program.  FVTC  offers  five 
courses:  Responding  to  Missing  and 
Abducted  Children.  Child  Sexual 
Exploitation  Investigations.  Child  Abuse 
and  Exploitation  Investigative 
Techniques,  Missing  and  Exploited 
Children,  and  Child  Abuse  and 
Exploitation  Team  Investigation 
Process.  FVTC  also  provides  technical 
assistance  and  support  to  the  Federal 
Agency  Task  Force  on  Missing  and 
Exploited  Children  and  its  related 
subcommittees;  develops  documents 
and  publications  related  to  missing  and 
exploited  children;  convenes  special 
focus  groups  or  meetings  to  facilitate 
communication  and  problem  solving 
among  youth  service  workers  and 
professionals  at  the  Federal,  State,  and 
local  level;  and  performs  special 
projects  as  directed  by  OJJDP  such  as 
the  design  of  protocols  for  handling  and 
responding  to  cases  involving  missing 
and  exploited  children,  establishment  of 
a  response  planning  system,  and 
conducting  a  case  review  of  child 
protection  legislation.  FVTC  would 
continue  to  provide  these  training  and 
technical  assistance  services  in  FY  2000. 

Alzheimer's  Disease  and  Related 
Disorders  Association's  Safe  Return 
Program 

OJJDP  administers  the  Safe  Return 
program  designed  to  facilitate  the 
identification  and  safe  return  of 
memory-impaired  persons  who  are  at 
risk  of  wandering  from  their  homes.  In 
FY  1999.  the  Safe  Return  Program 
increased  its  registration  database  to 
more  than  53,000  individuals  and 
assisted  in  the  return  of  980  wanderers. 

In  FY  2000,  the  program  will  continue 
the  national  registry  and  the  24-hour 
toll-free  hotline.  In  addition,  the  Safe 
Return  Program  would  continue  work 
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on  the  model  community  program  and 
expand  training  and  technical  efforts 
focusing  on  law  enforcement  and 
emergency  personnel. 

National  Crime  Information  Center 
(NCIC) 

OJJDP  proposes  to  continue  to  transfer 
funds  to  the  Department  of  Justice's 
Justice  Management  Division  through  a 
reimbursable  agreement  to  continue 
NCMEC's  online  access  to  the  FBI's 
National  Crime  Information  Center 
(NCIC)  Wanted  and  Missing  Persons 
files.  The  ability  to  verify  NCIC  entries, 
communicate  with  law  enforcement 
through  the  Interstate  Law  Enforcement 
Telecommunication  System,  and  be 
notified  of  life-threatening  cases  through 
the  NCIC  flagging  system  is  crucial  to 
NCMEC's  mission  of  providing  advice 
and  technical  assistance  to  law 
enforcement. 

NISMART  2 

Under  the  Missing  Children's 
Assistance  Act,  Title  IV,  OJJDP  is 
required  to  conduct  periodic  studies  of 
the  scope  of  the  problem  of  missing 
children  in  the  United  States.  The  first 
national  study  was  conducted  in  1988, 
with  results  published  in  1990.  In  FY 
1995,  OJJDP  ftinded  NISMART  2,  the 
second  national  study  of  missing, 
abducted,  runaway,  and  throv^rnaway 
children  in  the  United  States.  Temple 
University  received  funding  in  FY  1995 
to  conduct  this  study,  which  builds  on 
the  strengths  and  addresses  some  ofthe 
weaknesses  of  the  initial  NISMART 
study.  Temple  has  contracted  with  the 
University  of  New  Hampshire  Survey 
Research  Laboratory  and  Westat,  Inc. ,  to 
carry  out  specific  components  of  the 
study  and  provide  extensive  background 
knowledge  about  the  particulars  of  the 
original  NISMART  study.  Specifically, 
the  NISMART  2  study  will  (1)  revise 
and  enhance  NISMART  definitions,  (2) 
survey  approximately  23,000 
households  by  telephone  to  estimate 
how  many  children  are  missing  on  an 
annual  basis,  (3)  survey  law 
enforcement  agencies  to  determine  the 
annual  frequency  of  child  abductions, 
(4)  survey  approximately  10,000  youth 
by  telephone  to  understand  what 
happens  during  missing  children 
episodes,  (5)  interview  directors  of 
residential  facilities  and  institutions  to 
determine  how  many  residents  run 
away,  and  (6)  analyze  data  on 
thrownaway  children  ft'om  a  related 
survey  of  community  professionals.  The 
findings  from  these  surveys  will  provide 
updated  estimates  on  the  number  of 
missing  children  each  year  in  the 
United  States.  Preliminary  NISMART  2 
findings  will  be  available  in  mid-2000, 


and  a  final  report  will  be  completed  in 
FY  2000.  An  OJJDP  BuUeUn 
documenting  the  scope  ofthe  research, 
definition  revisions,  and  methodology 
changes  will  be  published  in  FY  2000. 

OJJDP  support  for  NISMART  2  would 
continue  in  FY  2000. 

Parent  Resource  Support  Network 
(Team  Hope) 

In  FY  1997,  OJJDP  entered  into  a 
competitively  awarded  3-year 
cooperative  agreement  with  Public 
Administration  Services  (PAS)  to 
develop  and  maintain  a  parent  support 
network.  J'he  goal  of  this  project  is  to 
stimulate  development  of  a  network  of 
screened  and  trained  parent  volunteers 
who  will  provide  assistance  and  advice 
to  other  victim  parents. 

In  FY  2000,  PAS  would  train 
additional  parent  volunteers  and  engage 
in  activities  to  market  the  program. 

Jinuny  Ryce  Law  Enforcement  Training 
Center  Program 

In  FY  1997,  OJJDP,  in  partnership 
with  the  National  Center  for  Missing 
and  Exploited  Children,  the  FBI,  and 
OJJDP  grantee  Fox  Valley  Technical 
College  (FVTC),  developed  and 
implemented  the  Jimmy  Ryce  Law 
Enforcement  Training  Center  (JRLETC) 
program.  JRLETC  offers  two  law 
enforcement  training  tracks  that  are 
designed  to  improve  the  national 
investigative  response  to  missing 
children  cases. 

JRLETC's  Chief  Executive  Officer 
(CEO)  seminars  approach  missing 
children's  cases  from  a  management 
perspective  and  offer  information 
regarding  coordination  and 
communication  issues,  resource 
assessment,  legal  concerns,  and  policy 
development  for  police  chiefs  and 
sheriffs.  The  Responding  to  Missing  and 
Exploited  Children  (REMAC)  course 
offers  modules  focusing  on  investigative 
techniques  for  all  aspects  of  missing 
children  cases. 

In  FY  1999,  371  police  chiefs  and 
sheriffs  and  323  investigators    • 
participated  in  at  least  one  of  the 
JRLETC  programs. 

Congress  appropriated  $1.25  million 
in  FY  1999  to  continue  operation  ofthe 
Jimmy  Ryce  Law  Enforcement  Training 
Center.  OJJDP,  NCMEC,  the  FBI,  and 
FVTC  will  continue  to  provide  training 
and  technical  assistance  through  the 
JRLETC  and  the  onsite  technical 
assistance  program  to  respond  to  the 
numerous  requests  for  assistance  from 
JRLETC  graduates. 

Under  the  JRLETC  appropriation, 
OJJDP  awarded  $500,000  to  FVTC  to 
support  regional  REMAC  courses,  with 
the  remaining  $750,000  awarded  to 


NCMEC  to  continue  the  CEO  seminars 
and  onsite  technical  assistance  program. 
NCMEC  also  will  draft  a  model  policy 
to  assist  law  enforcement  executives 
plan  response  protocols  for  their 
conununities.  "The  International 
Association  of  Police  Chiefs  is  currently 
reviewing  the  final  draft  ofthe  policy 
and  MECP  anticipates  publication  by 
the  second  quarter  of  FY  2000. 

Association  of  Missing  and  Exploited 
Children's  Organizations 

MECP  provides  funds  to  the 
Association  of  Missing  and  Exploited 
Children's  Organizations  (AMECO)  to 
improve,  at  the  State  and  local  level,  the 
quality,  availability,  and  coordination  of 
services  provided  to  missing  and 
exploited  children  and  their  families, 
and  to  improve  the  capacity  and 
capabilities  of  nonprofit  organizations 
(NPO's)  serving  missing  children  and 
their  families.  While  many  AMECO 
member  agencies  serve  parents  and 
children  who  are  the  victims  of 
domestic  abduction,  few  are  trained  or 
equipped  to  provide  specialized 
services  to  those  involved  in 
international  abductions.  Until  recently, 
little  attention  has  been  given  to  the 
need  to  coordinate  with  local  service 
providers  and  expand  their  services  for 
children  and  their  families. 

In  FY  2000,  additional  funds  would 
be  provided  to  AMECO  to  hire  full  time 
staff  to  support  the  expansion  of 
services  for  international  parental 
abduction  cases,  support  semiannual 
meetings,  and  develop  and  disseminate 
written  protocols,  policies,  procedures, 
and  standards  for  NPO's  for  both 
domestic  and  international  parental 
abduction  cases. 

National  Center  on  Child  Fatality 
Review 

In  FY  1997,  OJJDP  awarded  a  grant  to 
the  National  Center  on  Child  Fatality 
Review  (NCCFR)  in  Los  Angeles, 
California,  to  develop  State  and  local 
uniform  reporting  definitions  and 
generic  child  fatality  review  team 
protocols  for  consideration  by 
communities  working  on  enhancing 
their  child  death  investigations.  NCCFR 
developed  a  model  for  integrating  data 
among  the  Criminal  Justice,  Vital 
Statistics,  and  Social  Services  Child 
Abuse  Indices.  NCCFR  is  funded  by  a 
National  Advisory  Board,  which  is 
composed  of  representatives  from  across 
the  country  and  fi-om  relevant 
disciplines. 

In  FY  1999  the  NCCFR  will  continue 
its  efforts  to  standardize  and  coordinate 
information  and  resources  relating  to 
child  death  review  activities.  This 
includes  the  development  of  a  Web  site 
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National  Child  Victimization 
Conference  Support 

In  FY  2000,  MECP  proposes  to 
provide  funding  support  to  national 
conferences  focusing  on  child 
abduction,  exploitation,  and 
victimization  issues.  This  funding 
support  would  include  the  conferences 
sponsored  by  the  National  Children's 
Advocacy  Center,  Dallas  Police 
Department  and  Children's  Advocacy 
Center,  and  .\merican  Professional 
Society  on  the  Abuse  of  Children. 

Dated;  January  4,  2000. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
|FR  Doc.  00-354  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

IMinimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  eind  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with'  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 
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Volume  I 

Connecticut 
CT990001  (Mar.  12 
CT990003  (Mar.  12 
CT990004  (Mar.  12 
CT990005  (Mar.  12 

Maine 
ME990018  (Mar.  12 
ME990026  (Mar.  12 
ME990030  (Mar.  12 

New  York 
NY990002  (Mar.  12 
lSfY990003  (Mar.  12 
NY990004  (Mar.  12 
NY990005  (Mar.  12 
NY990007  (Mar.  12 
NY990008  (Mar.  12 
NfYQQOOlO  (Mar.  12 
NY990011  (Mar.  12 
NY990013  (Mar.  12 
NY990014  (Mar.  12 
NY990015  (Mar.  12 
NY990016  (Mar.  12 
NY990018  (Mar.  12 
NY990021  (Mar.  12 
NY990022  (Mar.  12 
NY990026  (Mar.  12 
NY990031  (Mar.  12 
NY990032  (Mar.  12 
NY990037  (Mar.  12 
NY990039  (Mar.  12 
NY990040  (Mar.  12 
NY990041  (Mar.  12 
NY990042  (Mar.  12 
NY990045  (Mar.  12 
NY990048  (Mar.  12 
NY990049  (Mar.  12 
NY990051  (Mar.  12 
NY990072  (Mar.  12 
NY990075  (Mar.  12 
NY990077  (Mar.  12 
NY990078  (Mar.  12 

Volume  II 

Maryland 
MD990001  (Mar.  12,  1999) 
MD990002  (Mar.  12,  1999) 
MD990003  (Mar.  12,  1999) 
MD990008  (Mar.  12,  1999) 
MD990021  (Mar.  12.  1999) 
MD990028  (Mar.  12, 1999) 
MD990029  (Mar.  12,  1999) 
MD990037  (Mar.  12,  1999) 
MD990042  (Mar.  12, 1999) 
MD990046  (Mar.  12, 1999) 
MD990048  (Mar.  12,  1999) 
MD990058  (Mar.  12. 1999) 

Virginia 
VA990005  (Mar.  12, 1999) 
VA990011  (Mar.  12,  1999) 
VA990014  (Mar.  12,  1999) 
VA990031  (Mar.  12,  1999) 
VA990033  (Mar.  12,  1999) 
VA990046  (Mar.  12, 1999) 
VA990048  (Mar.  12,  1999) 
VA990067  (Mar.  12,  1999) 
VA990079  (Mar.  12, 1999) 
VA990085  (Mar.  12,  1999) 


1999) 
1999) 
1999) 
1999) 

1999) 
1999) 
1999) 

1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1S99) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


VA990087  (Mar.  12, 1999) 
VA990092  (Mar.  12,  1999) 
VA990099  (Mar.  12, 1999) 

Kentucky 
KY990001  (Mar.  12, 1999) 
KY990002  (Mar.  12, 1999) 
KY990003  (Mar.  12, 1999) 
KY990004  (Mar.  12,  1999) 
KY990006  (Mar.  12,  1999) 
KY990007  (Mar.  12, 1999) 
KY990025  (Mar.  12,  1999) 
KY990027  (Mar.  12,  1999) 
KY990029  (Mar.  12,  1999) 
KY990035  (Mar.  12, 1999) 
KY990039  (Mar.  12, 1999) 

Illinois 

IL990012  (Mar.  12, 1999) 

Indiana 
IN990001  (Mar.  12,  1999) 
IN990002  (Mar.  12,  1999) 
IN990003  (Mar.  12, 1999) 
EVJ990004  (Mar.  12,  1999) 
IN990005  (Mar.  12.  1999) 
IN990006  (Mar.  12.  1999) 
IN990007  (Mar.  12,  1999) 
IN990008  (Mar.  12,  1999) 
IN990009  (Mar.  12,  1999) 
IN990011  (Mar.  12, 1999) 
IN990013  (Mar.  12,  1999) 
IN990015  (Mar.  12,  1999) 
IN990022  (Mar.  12,  1999) 
IN990029  (Mar.  12,  1999) 
IN990035  (Mar.  12,  1999) 
IN990038  (Mar.  12,  1999) 
IN990044  (Mar.  12,  1999) 
IN990045  (Mar.  12.  1999) 
IN990047  (Mar.  12.  1999) 

Minnesota 

-  MN990007  (Mar.  12. 1999) 
MN990008  (Mar.  12, 1999) 
MN990015  (Mar.  12.  1999) 
MN990027  (Mar.  12. 1999) 
MN990035  (Mar.  12,  1999) 
MN990058  (Mar.  12.  1999) 
MN990059  (Mar.  12. 1999) 
MN990061  (Mar.  12.  1999) 

Ohio 

OH990001  (Mar.  12. 1999) 
OH990002  (Mar.  12,  1999) 
OH990003  (Mar.  12,  1999) 
OH990023  (Mar.  12,  1999) 
OH990028  (Mar.  12,  1999) 
OH990029  (Mar.  12. 1999) 
OH990034  (Mar.  12,  1999) 
OH990035  (Mar.  12,  1999) 

Volume  V 

New  Mexico 

NM990001  (Mar.  12,  1999) 
NM990005  (Mar.  12,  1999) 

Volume  VI 

Alaska 

AK990001  (Mar.  12,  1999) 

Colorado 

CO990002  (Mar.  12,  1999) 
CO990003  (Mar.  12,  1999) 
CO990004  (Mar.  12, 1999) 
CO990005  (Mar.  12, 1999) 


CO990006  (Mar. 

CO990007  (Mar. 

CO990008  (Mar. 

CO990009  (Mar. 

CO990010  (Mar. 

CO990011  (Mar. 

CO990014  (Mar. 

CO990016  (Mar. 

CO990022  (Mar. 

CO990025  (Mar. 
Oregon 

OR990001  (Mar. 

OR990017  (Mar. 
Washington 

WA990001  (Mar. 

WA990002  (Mar. 

WA990003  (Mar. 

WA990005  (Mar. 

WA990007  (Mar. 

WA990008  (Mar. 

WA990011  (Mar. 

WA990013  (Mar. 

WA990023  (Mar. 

WA990026  (Mar. 
Wyoming 

WY990004  (Mar. 

WA990008  (Mar. 

WA990009  (Mar. 

WA990023  (Mar. 

Volume  VII 


12. 1999) 
12,  1999) 
12, 1999) 
12, 1999) 
12. 1999) 
12. 1999) 
12. 1999) 
12. 1999) 
12,  1999) 
12, 1999) 

12. 1999) 
12,  1999) 

12. 1999) 
12. 1999) 
12.  1999) 
12. 1999) 
12. 1999) 
12. 1999) 
12,  1999) 
12, 1999) 
12. 1999) 
12. 1999) 

12,  1999) 
12, 1999) 
12.  1999) 
12. 1999) 


None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
piut;hased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
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each  volume.  Throughout 
of  the  year,  regu 
distributed  to  s 
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the  remainder 
ar  weekly  updates  are 
u  iscribers. 

Washi  igton.  DC  this  29th  day  of 


Signed  at 
December  1999 

Margaret ).  Washi  figt 

Acting  Chief,  Bran 

E>eterminations. 

[FR  Doc.  00-91  Filed  1-6-99;  8:45  am 

BILLING  CODE  4510-2  '-** 


on, 

h  of  Construction  Wage 


NATIONAL  SCIENCE  FOUNDATION 


Notice  of  Intent 


To  Extend  an 


Information  Col  ection 


agency:  Nation!  1 
ACTION:  Notice  ^d 
Comments. 


Science  Foundation. 
Request  for 


summary:  In  coi  ipliance  with  the 
requirement  of !  lection  3506(c)(2)(A)  of 
the  Paperwork  I  eduction  Act  of  1995 
for  opportunity  or  public  comment  on 
proposed  data  c  Dllection  projects,  the 
National  Scienc  3  Foundation  (NSF)  will 
publish  periodii :  summaries  of  proposed 
projects. 

Comments  an  i  invited  on  (a)  whether 
the  proposed  co  llection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  inf  )rmation  shall  have 
practical  utility  (b)  the  accuracy  of  the 
agency's  estima  ;e  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhanc  5  the  quality,  utility,  and 
clarity  of  the  in  brmation  to  be 
collected;  and  ( 1)  ways  to  minimize  the 
burden  of  the  ci  »llection  of  information 
on  respondents  including  through  the 
use  of  automate  d  collection  techniques 
or  other  forms  (  f  information 
technology. 

DATES:  Written  comments  on  this  notice 
must  be  receive  d  by  March  7,  2000  to 
be  assured  of  c(  msideration.  Comments 
received  after  t  lat  date  will  be 
considered  to  t  \e  extent  practicable. 
FOR  ADDITIONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H. 
Plimpton,  Repc  rts  Clearance  Officer, 
National  Sciem  :e  Foundation,  4201 
Wilson  Bouleviird,  Suite  295,  Arlington, 
Virginia  22230  telephone  (703)  306- 
1125  X  2017;  oi  send  email  to 
splimpto®nsf.|  ov.  Individuals  who  use 
a  telecommuni  :ations  device  for  the 
deaf  (TDD)  ma;   call  the  Federal 
Information  Raay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  t  me,  Monday  through 
Friday.  You  al:  o  may  obtain  a  copy  of 
the  data  collec  ion  instrument  and 
instructions  fr(  im  Ms.  Plimpton. 
SUPPLEMENTAR  t  INFORMATION: 


Title  of  Collection:  Survey  of  Earned 
Doctorates. 

OMB  Approval  Number:  3145-0019. 

Expiration  Date  of  Approval:  May  31, 
2000. 

•  Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 

Proposed  Project:  The  Survey  of 
Earned  Doctorates  has  been  conducted 
continuously  since  1958  and  is  jointly 
sponsored  by  five  Federal  agencies  in 
order  to  avoid  duplication.  It  is  an 
accurate,  timely  source  of  information 
on  our  Nation's  most  precious 
resource — highly  educated  individuals. 
Data  is  obtained  from  each  person 
earning  a  research  doctorate  on  their 
field  of  specialty,  educational 
background,  sources  of  support  in 
graduate  school,  postgraduation  plans 
for  employment,  and  demographic 
characteristics.  The  information  is  used 
extensively  by  the  Federal  government, 
universities,  and  others.  The  National 
Science  Foundation,  as  the  lead  agency, 
publishes  statistics  from  the  survey  in 
many  reports,  but  primarily  in  the 
aimual  publication  series  "Science  and 
Engineering  Doctorates"  (available  in 
print  and  electronically  on  the  World 
Wide  Web).  The  National  Opinion 
Research  Corporation,  U.  of  Chicago, 
also  disseminates  a  free  report  entitled 
"Summary  Report:  Doctorate  Recipients 
from  U.S.  Universities." 

A  total  response  rate  of  92%  of  the 
total  42,683  persons  who  earned  a 
research  doctorate  was  obtained  in  fiscal 
year  1998. 

Estimate  of  Burden:  The  Foundation 
estimates  that,  on  average,  20  minutes 
per  respondent  will  be  required  to 
complete  the  survey,  for  a  total  of 
14,228  hours  for  all  respondents. 

Respondents:  Individuals. 
Estimated  Number  of  Responses: 
42,683  (FY  1998  number). 

Estimated  Total  Annual  Burden  oh 
Respondents:  14,228  hours  total  (FY 
1998  number). 

Dated:  January  3.  2000. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

[FR  Doc.  00-325  Filed  1-6-00;  8:45  am] 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company 
(Brunswick  Steam  Electric  Plant,  Unit 
Nos.  1  and  2);  Order  Approving 
Application  Regarding  Proposed 
Corporate  Restructuring  of  Carolina 
Power  &  Light  Company  by 
Establishment  of  a  Holidng  Company 

I 

Carolina  Power  and  Light  Company 
(CP&L)  and  North  Carolina  Eastern 
Municipal  Power  Agency  are  the 
holders  of  Facility  Operating  License 
Nos.  DPR-71  and  DPR-62  for 
Bnmswick  Steam  Electric  Plant,  Units 
No.  1  and  2  (Brunswick  1  and  2),  which 
were  issued  November  12,  1976,  and 
November  27, 1974,  respectively.  CP&L 
owns  a  81.67%  interest  in  Bnmswick  1 
and, 2. 

n 

Pursuant  to  Section  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.80,  CP&L  filed  an  application 
dated  September  15, 1999,  which  was 
supplemented  by  letters  dated  October 
8,  and  November  10,  1999,  requesting 
approval  of  the  indirect  transfer  of 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62  for  Brunswick  1  and  2  that ' 
would  result  from  a  proposed  corporate 
restructuring  of  CP&L.  Under  the 
proposed  restructiuing,  a  new  holding 
company,  CP&L  Holdings,  Inc. 
("Holdings"),  will  be  formed  and  will 
become  the  parent  company  of  CP&L. 
Current  holders  of  CP&L  common  stock 
will  receive,  on  a  one-for-one  basis, 
shares  of  common  stock  of  Holdings 
such  that  Holdings  will  then  own  the 
common  stock  of  CP&L.  CP&L's 
ownership  interests  in,  cind  its  operation 
of,  its  nuclear  facilities  will  not  change. 
No  direct  transfer  of  the  licenses  will 
occvu-,  as  CP&L  will  continue  to  hold  the 
licenses.  No  physical  changes  to  the 
facilities  or  operational  changes  are 
being  proposed  in  the  application. 
According  to  the  application,  as  a  result 
of  the  new  corporate  structure,  Holdings 
will  be  able  to  respond  more  effectively 
to  increased  competition  in  the  energy 
industry.  Notice  of  the  application  and 
an  opportunity  for  hearing  was 
published  in  the  Federal  Register  on 
November  2,  1999  (64  FR  59220).  No 
hearing  requests  were  filed. 

Under  10  CFR  50.80  and  72.50,  no 
license  shall  be  transferred,  directly  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  Commission 
gives  its  consent  in  writing.  Upon 
review  of  the  information  submitted  by 
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CP&L  in  its  application,  as 
supplemented,  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  the  proposed 
restructuring  of  CP&L  will  not  affect  the 
qualifications  of  CP&L  as  holder  of  the 
licenses  referenced  above,  and  that  the 
indirect  transfer  of  the  licenses,  to  the 
extent  effected  by  the  restructuring,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  by 
a  Safety  Evaluation  dated  December  29, 
1999. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o)  and  2234; 
and  10  CFR  50.80  and  72.50,  It  is  hereby 
ordered  that  the  application  regarding 
the  subject  indirect  transfers  is 
approved,  subject  to  the  following 
conditions: 

(1)  CP&L  shall  provide  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
a  copy  of  any  application,  at  the  time  it 
is  filed,  to  transfer  (excluding  grants  of 
security  interests  or  liens)  from  CP&L  to 
its  proposed  parent  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  CP&L's  consolidated 
net  utility  plant,  as  recorded  on  CP&L 
books  of  account,  and 

(2)  should  the  restructuring  of  CP&L 
not  be  completed  by  December  30,  2000, 
this  Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

This  order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  seethe  initial  application  dated 
September  15,  1999,  and  supplements 
dated  October  8,  and  November  10, 
1999,  and  the  Safety  Evaluation  dated 
December  29, 1999,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Website  (http://vvrww.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  A.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-253  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

Virginia  Electric  and  Power  Company 
[Docket  Nos.  50-338  and  50-339] 

Notice  of  Partial  Denial  of  Amendment 
to  Facility  Operating  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  part  of  a  request  by  Virginia 
Electric  and  Power  Company,  (the 
licensee)  for  amendments  to  Facility 
Operating  License  Nos.  NPF— 4  and 
NPF-7,  issued  to  the  licensee  for 
operation  of  the  North  Aima  Power 
Station,  Unit  Nos.  1  and  2,  located  in 
Louisa  County,  Virginia.  Notice  of 
Consideration  of  Issuance  of 
Amendments  was  published  in  the 
Federal  Register  on  December  16, 1998 
(63  FR  69349). 

The  licensee's  application  of 
November  18,  1998,  as  supplemented 
October  22,  1999,  proposed  several 
changes  to  the  Technical  Specifications 
(TS)  relating  to  allowable  groimdwater 
elevation  at  the  service  water  reservoir 
dike  and  monitoring  of  the  groundwatpr 
level.  The  amendments  authorize  these 
changes  except  for  one  to  remove  the 
monitor  device  numbers  from  the  TS. 
The  proposal  to  eliminate  device 
numbers  from  the  TS  was  denied 
because  the  device  numbers  help  to 
indicate  the  location  of  the  piezometer 
within  the  zone  of  interest. 

The  NRC  staff  has  concluded  that  this 
portion  of  the  licensee's  proposed 
change  is  unacceptable  and  is  denied. 
The  licensee  was  notified  of  the 
Commission's  denied  by  letter  dated 
December  29,  1999. 

By  February  7,  2000,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555-0001. 
Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  by  the 
above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555- 
0001,  and  to  Donald  P.  Irwin,  Esquire, 
Hun  ton  and  Williams,  Riverfront  Plaza, 
East  Tower.  951  E.  Byrd  Street, 


Richmond,  Virginia  23219,  attorney  for 
the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  18, 1998, 
as  supplemented  October  22,  1999,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  December  29, 1999. 

These  documents  are  available  for 
public  inspection  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555.  A  copy  of  item 
(2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  Attention:  Document 
Control  Desk,  or  accessed  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Emch,  Jr., 
Chief,  Section  1 ,  Project  Directorate  II. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Regulatory  Commission. 
[FR  Doc.  00-342  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

The  Power  Authority  of  the  State  of 
New  York 

[Docket  No.  50-286] 

Indian  Point  Nuclear  Generating  Unit 
No.  3;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  the 
Technical  Specifications  for  Facility 
Operating  License  No.  DPR-64,  issued 
to  the  Power  Authority  of  the  State  of 
New  York  (the  licensee),  for  operation  of 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3,  located  in  Westchester 
County,  New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would 
implement  the  Radiological  Effluent 
Technical  Specifications  guidance  of 
Generic  Letter  (GL)  89-01  and  make 
chemges  that  are  necessary  to  implement 
the  revised  10  CFR  Part  20. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  February  19, 1998,  as 
supplemented  by  letter  dated  July  28. 
1999. 
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The  Need  for  th  ?  Proposed  Action 

The  proposed  amendment  is  needed 
to  allow  the  licgnsee  to  implement  the 
programmatic  controls  of  GL  89-01,  to 
implement  the  ijevised  10  CFR  Part  20. 
to  make  editorial  changes  to  the 
Radioactive  Effluent  Release  Report  in 
accordance  witri  10  CFR  50.36a,  and  to 


allow  an  annua 


Radioactive  Effl  aent  Release  Report. 

Environmental  i  mpacts  of  the  Proposed 
Action 


The  NRC  has 
of  the  proposed 


consequences  o 
are  being  made 


submittal  for  the 


completed  its  evaluation 
action  and  concludes 

that  there  are  nc  adverse  environmental 

impacts  associai  ed  with  the  proposed 

action 
The  proposed  action  will  not 

significantly  inc  rease  the  probability  or 


accidents,  no  changes 
n  the  types  of  any 
effluents  that  m^y  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  orjpublic  radiation 
exposure;  therelore,  there  are  no 
significant  radic  logical  environmental 
impacts  associa  ed  with  the  proposed 
action. 

With  regard  t(  i  potential 
nonradiological  impacts,  the  proposed 
action  does  not  nvolve  any  historic 
sites.  It  does  nol  affect  nonradiological 
plant  effluents  a  nd  has  no  other 
environmental  impact.  Therefore,  there 
are  no  signiff  cai  it  nonradiological 
environmental  i  mpacts  associated  with 
the  proposed  acion. 

Accordingly,  jhe  NRC  concludes  that 
there  are  no  sigiiificant  environmental 
impacts  associa  ed  with  the  proposed 
action. 


Alternatives  to  I  he  Proposed  Action 

altemat  ive  to  the  proposed 

considered  denial  of  the 
(i.e.,  the  "no-action" 
Oeiiial  of  the  application 
Qo  change  in  ciurent 
i  mpacts.  The 
i  npacts  of  the  proposed 
a  temative  action  are 


As  an 
action,  the  staff 
proposed  action 
alternative) 
would  result  in 
environmental 
enviroiunental 
action  and  the 
similar. 


Alternative  Use 

This  action 
of  any  resource* 
considered  in 
Statement  for 
Generating  Unit 


Spith 


of  Resources 

not  involve  the  use 

not  previously 
Final  Environmental 
Indian  Point  Nuclear 

No.  3. 


does 


tie 
the 


Agencies  and  Pi  arsons  Consulted 

In  accordance 
on  November  1 
consulted  with 
official.  Jack 
State  Energy  Research 
Authority,  regaid 


with  its  stated  policy, 
1999,  the  staff 
he  New  York  State 
of  the  New  York 
and  Development 
ing  the  environmental 


impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  19,  1998,  as 
supplemented  by  letter  dated  July  28, 
1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
Publically  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.iut:.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockviile,  Maryland,  this  29th  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission 
George  F.  Wunder, 
Project  Manager,  Section  1 ,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-343  Filed  1-6-00;  8:45  am] 

aiLUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  and  ttie  U.S. 
Department  of  Energy,  Office  of  Waste 
Management,  Concerning  the 
Management  of  Sealed  Sources 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a 
Memorandum  of  Understanding  (MOU) 
between  the  Nuclear  Regulatory 
Commission  (NRC)  and  the  Department 
of  Energy  (DOE).  The  piu'pose  of  the 
MOU  is  to  address  the  problem  of 
unwanted  and  uncontrolled  radioactive 
materials,  often  referred  to  as  "orphan 
sources".  The  MOU  defines  the  agreed- 
upon  roles  and  responsibilities  of  the 
NRC  and  DOE  in  situations  involving 
orphan  somces  where  the  NRC  is 
responsible  for  leading  the  Federal 
response,  where  immediate  health  and 
safety  hazards  have  been  addressed,  and 
where  assistance  with  the  transfer  of  the 


radioactive  material  is  determined  to  be 
necessary  for  continued  protection  of 
public  health  and  safety  and  the 
environment. 

EFFECTIVE  DATE:  June  18,  1999. 
ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection,  and  copying  for  a  fee,  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW  (Lower  Level),  Washington, 
DC.  The  NRC  Public  Document  Room  is 
open  from  7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday  (except  Federal 
holidays).  Telephone  service  is 
provided  from  8:30  a.m.  to  4:15  p.m.  at 
202-634-3273  or  toll-free  at  1-800- 
397-4209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  A.  Broaddus,  NMSS,  Mail  Stop 
T8-F5.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20005- 
0001.  Telephone:  (301)  415-5847;  Fax: 
(301)  415-5369;  e-mail:  dab@nrc.gov. 

Dated  at  Rockviile,  Maryland,  this  23rd  day 
of  December  1999. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards  and  the  U.S. 
Department  of  Energy,  Office  of  Waste 
Management,  Concerning  Management 
of  Sealed  Sources 

/.  Introduction 

The  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  provides 
guidance  for  the  response  of  Federal 
agencies  in  peacetime  radiological 
emergencies  that  have  actual,  potential, 
or  perceived  radiological  consequences 
within  the  United  States,  its  Territories, 
possessions,  or  territorial  waters. 
Although  the  FRERP  encompasses  a 
broad  range  of  radiological  emergencies, 
it  does  not  provide  specific  actions  that 
each  agency  must  take  when  a 
radiological  emergency  is  identified. 
This  Memorandum  of  Understanding 
(MOU)  defines  the  roles  and 
responsibilities  between  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
and  the  Department  of  Energy  (DOE)  in 
situations  where  the  NRC  is  responsible 
for  the  Federal  response  to  a 
radiological  emergency,  but  that  does 
not  require  an  immediate  response  (i.e., 
activation  of  the  NRC  Incident  Response 
Plan  as  described  in  NRC  Management 
Directive  8.2),  and  where  the  transfer  of 
licensed  source,  special  nuclear,  or 
byproduct  radioactive  material — as 
defined  under  the  Atomic  Energy  Act  of 
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1954,  as  amended  (the  Act) — primarily 
in  the  form  of  sealed  sources  and 
devices  as  described  in  section  IV.  B.,  to 
the  DOE  is  determined  to  be  necessary 
to  protect  the  public  health  and  safety 
and  the  environment. 

//.  Background 

This  MOU  formally  defines  the 
activities  carried  out  since  1992  under 
agreements  reached  via  exchemge  of 
correspondence  between  NRC  and  DOE. 
The  need  for  this  agreement  arose  due 
to  the  fact  that  licensed  radioactive 
material  which  exceeds  the  Class  C 
limits  defined  in  §  61.55,  Title  10  Code 
of  Federal  Regulations  (CFR)  is  not 
acceptable  for  disposal  at  conunercial 
disposal  sites.  The  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985  (Pub.  L.  99-240)  made  DOE 
responsible  for  the  ultimate  disposition 
of  this  material.  Until  such  time  as  the 
DOE  has  in  place  a  disposal  or  routine 
acceptance  and  storage  capability  for  the 
various  types  of  this  material,  this 
agreement  is  necessary  to  allow  transfer 
of  material  which  exceeds  Class  C  limits 
from  NRC  and  Agreement  State 
licensees  to  the  DOE  in  limited 
situations  which  pose  an  actual  or 
potential  threat  to  the  public  health  and 
safety. 

Under  limited  situations,  described  in 
more  detail  in  Section  IV.  A.  of  this 
agreement,  DOE  will  consider  accepting 
material  at  the  request  of  NRC  which 
does  not  exceed  Class  C  limits,  but  only 
under  situations  where  there  is  an 
actual  or  potential  threat  to  the  public 
health  and  safety  that  cannot  be 
mitigated  by  other  reasonable  means. 

///.  Purpose 

This  MOU  applies  to  the  recovery  and 
disposition  of  byproduct,  source,  and 
special  nuclear  material  in  the 
possession  of  licensees  and  in  the 
public  domain  by  the  DOE  at  the  request 
of  NRC.  Although  this  MOU  is  intended 
to  apply  to  these  materials  in  the  form 
of  sealed  sources,  it  is  envisioned  that 
imder  rare  circumstances  this  MOU  will 
apply  to  the  recovery  and  disposition  of 
radioactive  materials  in  other  forms,  as 
described  in  section  IV.  B.  In  addition, 
this  agreement  applies  only  to  material 
in  the  private  sector,  licensed  by  NRC  or 
an  Agreement  State,  which  represents 
an  actual  or  potential  threat  to  the 
public  health  and  safety. 

The  determination  of  an  actual  or 
potential  threat  to  the  public  health  and 
safety  will  be  made  by  the  NRC  as 
described  in  this  MOU,  in  consultation 
with  and  participation  by  DOE,  and  may 
be  based  on  such  factors  as  condition  of 
the  material,  environmental  conditions 
that  mav  affect  the  containment  of  the 


material,  or  loss  of  adequate  controls  by 
the  licensee  because  of  financial, 
technical,  or  other  reasons.  This  MOU 
represents  the  process  by  which  NRC 
may  request  assistance  of  DOE  to 
mitigate  or  eliminate  an  actual  or 
potential  threat  to  the  public  health  and 
safety  from  sealed  sources  and  devices, 
after  all  other  reasonable  alternatives 
have  been  unsuccessfully  explored. 

This  "MOU  does  not  apply  to 
situations  where  the  DOE  has  in-place 
the  required  capabilities  for  routine 
acceptance,  storage,  and/or  disposal  of 
material  which  exceeds  the  limits  of 
§  61.55, 10  CFR  as  specified  in  Pub.  L. 
99-240.  Any  agreements  required  imder 
those  situations  will  be  entered  into 
separately  or  as  a  specific  modification 
of  this  MOU.  In  addition,  this  MOU 
does  not  apply  to  situations  which 
require  activation  of  the  NRC  Incident 
Response  Plem,  nor  does  it  apply  to 
safeguards  or  reactor  incidents. 

rV.  Scope 

A.  Types  of  Radioactive  Materials 

This  agreement  is  limited  to  only 
those  radioactive  materials  which  are 
defined  under  the  Atomic  Energy  Act  of 
1954,  as  amended,  as  source,  special 
nuclear,  or  byproduct  materieds.  This 
agreement  does  not  have  the  authority 
to  require  the  NRC  or  DOE  to  respond 
to  non-emergency  situations,  pursuant 
to  this  MOU,  involving  radioactive 
materials  or  to  respond  to  emergency 
situations  which  do  not  involve 
materia]^  regulated  by  the  NRC. 

This  agreement  is  primarily  intended 
to  provide,  under  emergency  situations 
as  described  in  this  MOU,  for  the  proper 
recovery  and  disposition  by  the  DOE  of 
radioactive  materials  that  are  regulated 
by  NRC  that  exceed  Class  C  waste  limits 
defined  in  §61.55,  10  CFR.  Radioactive 
materials  which  do  not  exceed  Class  C 
limits  are  also  covered  by  this 
agreement  in  circumstances  that 
represent  an  actual  or  potential  threat  to 
the  public  health  and  safety  and  for 
which  there  are  no  other  reasonable 
alternatives  to  mitigate  the  threat.  NRC 
and  DOE  will  consider  situations 
involving  radioactive  material  which 
does  not  exceed  Class  C  limits  on  a  case- 
by-case  basis  as  described  in  section  IV. 
E.,  or  other  agreed  upon  procedures. 

Routine  acceptance  of  material  that 
does  not  exceed  Class  C  limits  is  not  a 
part  of  this  MOU  and  would  fall  imder 
the  authority  of  the  States  in  accordance 
with  the  intent  of  Pub.  L.  99-240.  No 
activities  contained  in  this  MOU  are 
intended  to  undermine  the  authorities 
and  responsibilities  of  the  States  as 
defined  in  Pub.  L.  99-240.  Further, 
situations  which  would  be  considered 


an  emergency  solely  due  to  the  lack  of 
access  to  a  compact  or  regional  disposal 
site  are  not  part  of  this  MOU.  These 
situations  are  covered  in  the  emergency 
access  provisions  of  Pub.  L.  99-240  and 
must  be  addressed  in  accordance  with 
10  CFR  Part  62.  The  purpose  of  10  CFR 
Part  62  is  to  mitigate  any  serious  or 
immediate  threat  to  the  public  health 
and  safety  due  to  denial  of  access  to  a 
low-level  waste  disposal  facility. 

B.  Form  of  Radioactive  Material 

This  agreement  primarily  addresses 
the  radioactive  materials  defined  in 
section  IV.  A.  in  the  form  of  sealed 
sources  or  in  devices  containing  sealed 
sources.  In  general,  the  material  must 
also  be  a  form  that  is  readily 
transportable,  does  not  require 
significant  special  handling  or  unique 
handling  equipment  or  capabilities,  and 
is  confined  to  a  single  location.  Material 
forms  which  are  determined  to  be 
outside  these  conditions  will  be 
handled  on  a  case-by-case  basis  in 
accordance  with  section  FV.  E.,  or  other 
agreed  upon  procedures. 

C.  Quantity  of  Radioactive  Material 

It  is  envisioned  that  most  cases 
covered  under  this  MOU  will  involve 
only  a  small  number  of  sealed  sources 
or  devices,  usually  less  than  ten,  and 
only  relatively  small  licensees. 
Quantities  of  radioactive  material 
contained  in  individual  sealed  sources 
or  devices  should  not  exceed  the 
maximum  authorized  on  the  sealed 
source  or  device  vendor's  license. 
Situations  involving  significantly 
greater  numbers  of  sealed  sources  or 
devices  or  large  scale  licensees  will  be 
considered  on  a  case-by-case  basis  by 
the  NRC  and  DOE  in  accordance  with 
section  IV.  E.,  or  other  agreed  upon 
procedures.  Radioactive  materials  shall 
not  be  combined  or  altered  for  the  sole 
purpose  of  meeting  the  conditions  of 
this  MOU. 

D.  Nature  of  the  Threat  to  the  Public  and 
Response  Required 

This  agreement  does  not  apply  to 
emergency  situations  requiring  an 
immediate  response,  to  situations  for 
which  immediate  health  and  safety 
concerns  have  not  been  mitigated  or  to 
situations  for  which  the  NRC  would  not 
be  designated  as  the  Lead  Federal 
Agency  (LFA)  for  the  federal  response  to 
a  radiological  emergency.  This  MOU 
addresses  situations  which  the  NRC 
determines,  in  consultation  with  DOE. 
represent  an  actual  or  potential  threat  to 
the  public  health  and  safety.  The  level 
of  response  required  under  this  MOU 
will  be  based  on  an  assessment  of  the 
potential  health  and  safety 
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of  the  situation  (e.g., 
material  involved,  potential 

ire  or  releases  of 
matehal,  and  potential 
environment). 

and  responsibilities  of 

akencies  (including  NRC 

res  bonding  to  radiological 

ipecified  in  the  FRERP. 

under  Ithis  MOU  must  be 

FRERP  for  responses 
emergencies  and  must 
or  take  precedence 
actitities.  In  addition, 
to  mitigate  an 
an  immediate 
n^itigate  an  immediate 
threat  (radiological  or 
ing  temporary 
radioactive  material — must 
any  DOE  recovery  or 


consequences 
amount  of 
for  radiation 
radioactive 
impact  on  the 

The  authoritie 
certain  Federal 
and  DOE)  for 
emergencies  are 
Activities 
consistent  with 
to  radiological 
not  interfere  witt 
over  FRERP 
actions  necessar  r 
emergency  requi  ring 
response,  or  to 
health  and  safety 
otherwise) — incl|ud 
control  over 
be  taken  prior  to 
disposition  activjities 

Assistance  by 
manage  the  matA-i 
requested  by  NR  2 
reasonable  alten  atives 


adc  ressed. 


situation  are 
NRC  shall  identijFy 
requested  of  DO 
the  appropriate 
present  or  potential 
or  eliminated  in 
existing  controls 
ensure  long-tern 
health  and  safet 


DOE  to  recover  and 
al  may  only  be 
after  all  other 

to  alleviate  the 
In  addition, 
the  response 
DOE  shall  determine 
1  espouse  to  ensure  the 
threat  is  mitigated 
such  situations  where 
may  not  be  adequate  to 
assurance  of  the  public 


E.  Exceptions  to 
This  MOU 


the  Primary  Intent  of 


cF 


this 


th<t 


The  purpose 
to  define  the 
in  specific  terms . 
section  indicate 
conditions  of 
necessary.  The 
exceptions  is 
situations  invoh 
health  and  safet 
assistance  will 
small  quantities 
exceed  the  Class 
10  CFR  Part  61 

In  situations 
involved  do  not 
conditions 
above,  but  DOE 
by  NRC  to  be 
shall  document 
appropriate  to  re 
situation  under 
document  why 
necessary  for  th( 
and  provide  this 
The  DOE  shall 
and  document 
take  based  upon 
provided,  and 
to  the  NRC.  So 
response  to  a 
exchange  of  i 


not 


section  FV,  Scope,  is 
boiinds  of  this  agreement 
Paragraphs  A-C  of  this 
ihat  exceptions  to  the 
5  agreement  may  be 
reason  for  these 

it  is  recognized  that 
ing  actual  or  potential 
threats  requiring  DOE 

be  limited  to  only 
of  sealed  sources  which 
C  limits  as  defined  in 

V  here  the  materials 
meet  the  specific 
desci  ibed  in  paragraphs  A-C 
issistance  is  determined 

then  the  NRC 
he  reason  why  it  is 
spond  to  the  particular 
he  terms  of  this  MOU, 
1  )OE  assistance  is 
particular  situation, 
information  to  DOE. 
iew  this  information 
response  it  intends  to 
the  information 

ide  this  information 
to  not  delay  a 
request  for  assistance,  this 
infc^mation  may  take  place 


r  !vi 
t  le  1 


P  OVK 


as 


electronically,  so  long  as  hardcopy 
follow-up  is  provided. 

F.  Other  Limitations 

This  agreement,  and  subsequent  DOE 
recovery  and  disposition  actions,  are 
generally  limited  to  packaging, 
transport,  and/ or  receipt  of  radioactive 
materials,  and  the  associated 
requirements  to  conduct  those  activities. 

This  agreement  is  not  intended  to 
require  or  imply  that  DOE  will  provide 
decontamination  or  clean-up  activities, 
except  as  a  direct  result  of  a  DOE 
recovery  operation,  nor  will  DOE  be 
expected  to  perform  recovery  or 
disposition  actions  for  materials  other 
than  those  specifically  identified  in  this 
document. 

This  MOU  does  not  apply  to  requests 
for  radiological  assistance  from  DOE 
Radiological  Assistance  Program  teams. 

V.  Authority  and  Regulatory  Programs 

A.  NRC 

NRC  is  responsible  for  licensing  and 
regulating  nuclear  facilities  and  material 
and  for  conducting  research  in  support 
of  the  licensing  and  regulatory  process, 
as  mandated  by  the  Atomic  Energy  Act 
of  1954,  as  amended;  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended;  and  other  applicable 
statutes.  NRC  responsibilities  include 
protecting  public  health  and  safety, 
protecting  the  environment,  and 
safeguarding  nuclear  materials  in  the 
interest  of  national  security. 

The  Office  of  Nuclear  Material  Safety 
and  Safeguards  (NMSS)  was  established 
under  Section  204  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  and  is  charged  with  the 
responsibility  of  protecting  the  public 
health  and  safety  through  regulatory 
control  of  the  saJFe  use  of  byproduct, 
source,  or  special  nuclear  material,  for 
medical,  industrial,  academic,  and 
commercial  uses.  To  accomplish  this 
goal,  NMSS  uses  licensing,  inspection, 
enforcement,  development  and 
implementation  of  regulations,  guidance 
and  policy,  safety  reviews  for  products 
that  use  the  material  (including  sealed 
sources  and  devices),  and  other  means 
available  according  to  10  CFR. 

B.  Agreement  States 

Section  274  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  provides  the  NRC 
the  authority  to  discontinue  its 
regulatory  authority  over  certain 
radioactive  materials  (including  sealed 
sources  and  devises)  within  a  State  that 
has  agreed  to  establish  and  maintain  a 
regulatory  program  for  the  materials  that 


is  adequate  to  protect  the  public  health 
and  safety,  and  is  compatible  with 
NRC's  program.  States  that  have  been 
found  to  meet  these  criteria  and  have 
entered  into  such  agreements  with  NRC 
are  called  Agreement  States.  These 
Agreement  States  have  independent 
authority  to  regulate  the  radioactive 
materials  specified  in  the  agreement 
within  their  boundaries,  and  are 
charged  with  protecting  the  public 
health  and  safety  through  the  licensing, 
regulation,  and  enforcement  of  activities 
associated  with  the  materials. 

Under  Pub.  L.  99-240,  each  State  is 
responsible  for  providing  for  the 
disposal  of  radioactive  material  which 
does  not  exceed  a  waste  Classification  of 
C  that  is  generated  within  its 
boundaries.  In  addition,  State  and  local 
governments  have  primary 
responsibility  for  determining  and 
implementing  appropriate  measures  to 
protect  life,  property,  and  the 
environment  from  radiological  and 
other  hazards. 

C.  DOE 

DOE  is  responsible  for  conducting 
research  and  development,  and  other 
activities,  to  support  the  use  of 
byproduct,  source,  and  special  nuclear 
materials  for  medical,  biological,  health, 
and  other  uses  as  mandated  by  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  the  Department  of  Energy 
Organization  Act,  as  amended;  and 
other  applicable  statutes. 

DOE  is  responsible  for  the  disposal  of 
radioactive  material  which  exceeds  a 
waste  Classification  of  C  as  defined  in 
§  61.55, 10  CFR  as  mandated  by  Pub.  L. 
99-240.  DOE  is  required  to  assure  the 
public  health  and  safety  as  mandated  by 
Section  102(13)  of  the  Department  of 
Energy  Organization  Act,  as  amended, 
and  is  responsible  jointly  with  NRC  for 
the  development  of  contingency  plans 
to  recall  or  recapture  radioactive 
materials  under  Section  204(b)(2)(B)  of 
the  Energy  Reorganization  Act  of  1974, 
as  amended.  In  addition,  DOE  is  granted 
the  authority  to  take,  requisition, 
condemn,  or  otherwise  acquire  any 
special  nuclear,  source,  or  byproduct 
material  as  authorized  by  Sections  55, 
66,  and  81,  respectively,  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

VI.  Agency  Responsibilities  and 
Agreements 

NRC  and  DOE  staffs  will  closely 
coordinate  actions  in  both  the  planning 
and  execution  phases  to:  (1)  ensure  a 
timely  response  where  DOE  assistance 
is  necessary;  (2)  provide  adequate 
protection  of  the  health  and  safety  of  the 
public  and  occupational  workers 
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involved  in  responding  to  requests  for 
assistance;  and  (3)  ensure  cost  effective 
operations.  Each  agency  will  develop,  in 
consultation  with  the  other,  appropriate 
procedures  as  necessary  to  implement 
this  agreement.  Each  agency  will 
designate  the  organization  and  key 
personnel  responsible  for  the  day-to-day 
coordination  and  management  of 
activities  covered  by  this  MOU. 

A.  NRC  Responsibilities 

1.  Upon  discovery  of  a  potential 
radioactive  material  incident  concerning 
NRC  or  Agreement  State  licensed 
material  in  an  uncontrolled  condition 
that  does  not  require  activation  of  the 
NRC  Incident  Response  Plan,  the  NRC 
regional  and  headquarters  offices  will 
follow  the  procedures  contained  in  NRC 
Manual  Chapter  (MC)  1301,  "Response 
to  Radioactive  Material  Incidents  that 
do  not  Require  Activation  of  the  NRC 
Incident  Response  Plan,"  or  Policy  and 
Guidance  Directive  (P&GD)  9-12, 
"Reviewing  Efforts  to  Dispose  of 
Licensed  Material  and  Requesting  DOE 
Assistance,"  as  applicable. 

a.  Manual  Chapter  1301  is  applicable 
to  this  MOU  in  situations  where 
licensed  material  is  in  an  uncontrolled 
condition  in  an  unrestricted  area  and  a 
responsible  party  caimot  be  readily 
identified.  Incidents  applicable  to  MC 
1301  may  include  locations  which  eire 
unlicensed,  as  well  as  licensed  locations 
where  the  licensee  is  not  authorized  to 
possess  the  radioactive  material.  When 
requesting  assistance  of  DOE  is 
considered  for  these  type  incidents,  MC 
1301  will  be  consulted  for  the 
procedures  and  guidance  to  follow  for 
determining  whether  DOE  assistance  is 
appropriate  and  necessary.  Once  DOE 
assistance  is  determined  to  be 
appropriate  and  necessary,  MC  1303, 
"Requesting  Emergency  Acceptance  of 
Radioactive  Material  by  DOE,"  will  be 
consulted  for  the  procedures  for  making 
the  request. 

b.  P&GD  9-12  is  applicable  to  this 
MOU  in  situations  where  an  NRC  or 
Agreement  State  licensee  is  unable  to 
safely  maintain  control  over  its  licensed 
material,  or  there  is  a  high  potential  for 
the  licensee  to  lose  control  of  its 
licensed  material.  NRC  and  Agreement 
State  license  reviewers  will  use  this 
document  to  determine  if  DOE 
assistance  with  the  material  is 
appropriate  and  necessary,  and  for 
making  the  request.  This  document 
contains,  in  part,  guidance  for 
determining  the  need  for  DOE  assistance 
based  on  an  evaluation  of: 

(1)  whether  viable  options  are 
available  for  recovery  and  disposition  of 
the  radioactive  material,  (2)  the 
licensee's  ability  to  adequately  maintain 


control  over  the  material  and  available 
options  for  achieving  this,  and  (3) 
whether  the  material  is  causing  or  has 
a  high  potential  to  cause  a  significant 
health  and  safety  risk  to  members  of  the 
public. 

2.  Upon  determining  that  DOE 
assistance  is  likely,  NRC  staff  shall 
consult  with  DOE  staff  to:  (1)  provide 
appropriate  information  available  on  the 
incident  (e.g.,  information  listed  in 
Enclosiu-e  1  to  P&GD  9-12  or  MC  1303); 
(2)  determine  if  any  additional 
information  is  needed;  and  (3)  identify 
any  special  conditions  or  requirements 
concerning  the  incident. 

3.  Upon  determining  that  DOE 
assistance  is  appropriate  and  necessary, 
NRC  staff  shall  formally  request  DOE 
assistance  in  accordance  with  MC  1303 
or  P&GD  9-12,  as  applicable.  These 
docimients  specify  the  procedure  for 
making  an  official  request  for  DOE 
assistance,  information  that  is  to  be 
provided  to  DOE  (e.g. ,  sealed  source 
identification  and  condition 
information,  licensee  name,  point  of 
contact,  applicable  historical 
information,  etc.),  the  DOE  addressee  for 
the  request,  and  follow-up  actions  after 
the  request  is  made.  Prior  to  issuance  of 
the  formal  request,  NRC  will  notify  the 
applicable  DOE  staff  (via  phone  or 
electronic  media)  that  the  request  is 
being  made. 

4.  Prior  and  subsequent  to  requesting 
DOE  assistance,  NRC  will  determine  the 
extent  of  assistance  that  other  parties 
involved  are  responsible  for,  or  are  able 
to,  provide  for  the  recovery  of  the 
material  to  minimize  the  cost  to  the 
government.  Examples  include 
providing  for  the  packaging  and/or 
transport  of  the  material. 

5.  Agreement  States  seeking  DOE 
assistance  applicable  to  this  MOU  shall 
make  all  requests  through  NRC, 
following  the  guidance  in  MC  1301,  MC 
1303.  or  P&GD  9-12.  NRC  staff  will 
evaluate  the  Agreement  State's  request 
and  determine  if  all  applicable 
information  has  been  provided  and  if 
requesting  DOE  assistance  is 
appropriate  and  necessary.  NRC  will  not 
forward  the  request  to  DC3e  until  the 
request  contains  complete  information 
and  provides  sufficient  justification  for 
requesting  DOE  assistance,  and  will 
work  with  the  Agreement  State  to  obtain 
this  information.  NRC  will  make  all 
requests  for  DOE  assistance  under  this 
MOU  on  behalf  of  the  Agreement  States 
and  shall  serve  as  the  single  point-of- 
contact  for  evaluating  the  requests  in 
accordance  with  this  MOU. 

6.  NRC  shall  arrange  for  transfer  of 
litle  of  the  recovered  materials  to  DOE    • 
or  to  other  parties  who  will  take 


possession  of  the  material,  as  designated 
by  DOE. 

7.  Within  its  regulatory  authority, 
NRC  will  ensure,  and  expedite  where 
appropriate,  license  and/or  certification 
reviews  and  amendments  are  performed 
as  necessary  to  support  safe  and  timely 
recovery  of  the  materials  and  to 
minimize  costs  to  the  government 
incurred  in  recovery  and  shipment 
operations. 

8.  NRC  shall  coordinate  the  efforts  of 
non-DOE  involved  parties  in  recovery 
operations,  and  participate,  as 
appropriate  and  necessary,  to  ensure 
adequate  protection  of  public/worker 
health  and  safety,  and  to  ensure 
regulatory  compliance,  as  applicable. 

B.  DOE  Responsibilities 

1.  DOE  staff  will  participate  and 
consult  with  NRC  in  the  determination 
process  for  requesting  DOE  assistance. 

2.  Upon  receipt  of  a  formal  request  for 
assistance,  DOE  will  review  the  request 
against  the  requirements  of  this 
agreement.  Departmental  policies  in 
effect  at  the  time  of  the  request,  changes 
in  legislative  authority  which  may  affect 
actions  requested,  and  expected  cost 
versus  available  funds  to  carry  out  the 
requested  action.  DOE  will  review  each 
request  to  ensure  all  reasonable  options 
for  disposition  have  been  exhausted 
prior  to  providing  assistance.  Upon 
completion  of  this  review,  DOE  will 
notify  NRC  of  the  action  it  will  take. 

3.  Upon  acceptance  of  a  request  for 
assistance,  DOE  shall  identify,  package, 
transfer,  receive,  and/or  store  the 
radioactive  material  at  a  DOE  or  other 
appropriate  facility;  or  contract  with 
appropriately  licensed  firms  for  these 
services. 

4.  DOE  will  coordinate,  through  NRC, 
with  the  licensee  and/or  local 
authorities  and  other  agencies,  as 
appropriate,  regarding  the  details  of  the 
recovery  operations  and  provide 
information  on  progress  and  status. 

5.  DOE  will  take  title  of  the 
radioactive  material  either  at  the 
material  pickup  location  or  at  the 
designated  receiving  site,  as  determined 
on  a  case-by-case  basis,  or  ensure  title 
is  transferred  to  appropriate  parties 
contracted  for  services. 

6.  DOE  may  review  procedures  that 
NRC  uses  to  determine:  (1)  that  material 
is  an  imminent  threat  to  the  public 
health  and  safety;  (2)  that  all  available 
options  for  disposition  of  the  material 
have  been  exhausted;  and  (3)  that  a 
request  for  DOE  assistance  with 
radioactive  material  is  appropriate  and 
in  accordance  with  this  MOU. 

7.  DOE  will  plan  and  budget,  as 
appropriate,  for  its  costs  to  provide  for 
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notified,  by  the  other  agency,  of  the 
need  for  disclosure  of  the  information. 
The  responsible  agency  will  make  any 
needed  contact  with  the  submitter  of  the 
protected  information  and  will  accept 
the  responsibility  for  evaluating  the 
submitter's  comments,  before  rendering 
the  disclosure  determination. 

B.  Sharing  Other  Information 

DOE  and  NRC  will  also  offer  each 
other  the  opportunity  to  comment  on 
regulations,  regulatory  guides,  or  other 
communications  that  refer  to  activities, 
policies,  or  regulations  of  the  other 
agency,  that  are  relevant  to  this 
agreement.  If  practicable,  the  dociunents 
will  be  provided  for  comment  prior  to 
issuance. 

Either  agency  may  request  additional 
information,  when  such  is  deemed 
necessary  to  complete  its  mission. 

VIII.  Meetings 

A.  Annual  Inter-Agency  Meeting 

The  following  are  the  offices  and 
officers  responsible  for  this  agreement: 

1.  For  the  U.S.  Nuclear  Regulatory 
Commission:  Director,  Office  of  Nuclecir 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A23,  Washington,  D.C.  20555; 
Telephone:  (301)  415-7800. 

2.  For  the  U.S.  Department  of  Energy: 
Deputy  Assistant  Secretary  for  Waste 
Management,  Enviroiunental 
Management,  U.S.  Department  of 
Energy,  Mail  Stop  5B-040/FORS, 
Washington,  D.C.  20585;  Telephone: 
(202) 586-0307. 

The  DOE  and  NRC  responsible 
officers,  or  their  designated 
representatives,  shall  meet  at  least 
annually  to  evaluate  the  activities 
related  to  this  MOU  and  make 
recommendations  to  agency  heads  on  its 
effectiveness.  DOE  and  NRC  will  host 
the  meeting  on  alternating  years. 

B.  Coordination  Officers 

Coordination  officers,  POCs,  or  their 
designated  representatives,  shall  meet, 
on  a  semiannual  basis,  to  discuss 
technical  issues  related  to  this  MOU, 
review  the  status  of  actions  underway  or 
planned,  discuss  any  problems  or 
issues,  and  recommend  necessary 
changes.  DOE  and  NRC  shall  host  the 
meeting  on  alternate  dates. 

IX.  Other  Laws  and  Matters 

Nothing  in  this  MOU  shall  be  deemed 
to  restrict,  modify,  or  otherwise  limit 
the  application  or  enforcement  of  any 
laws  of  the  United  States  with  respect 
to  matters  specified  herein,  nor  shall 
anything  in  the  MOU  be  construed  as 
modifying,  restricting,  or  directing  the 
existing  authority  of  either  agency. 


Nothing  in  this  MOU  shall  be  deemed 
to  establish  any  right  nor  provide  a  basis 
for  any  action,  either  legal  or  equitable, 
by  any  person  or  class  or  persons 
challenging  a  government  action  or  a 
failure  to  act. 

This  MOU  shall  not  be  used  to 
obligate  or  commit  funds  or  as  the  basis 
for  the  transfer  of  funds. 

X.  Effective  Date,  Modification,  and 
Termination  of  MOU 

This  MOU  may  be  further 
implemented  by  supplementary 
agreements  in  which  authorized 
representatives  of  DOE  emd  NRC  may 
further  amplify  or  otherwise  modify  the 
policy  or  provisions  in  the 
memorandum  or  any  of  its  supplements, 
provided  that  any  material 
modifications  of  the  provisions  or  any  of 
its  supplements  shall  be  subject  to  the 
approval  of  the  authorized  signatories  of 
this  memorandum  or  their  designated 
representatives. 

This  MOU  will  take  effect  when  it  has  been 
signed  and  dated  by  the  authorized 
representatives  of  DOE  and  NRC.  It  may  be 
modified  by  mutual  written  consent,  or 
terminated  by  either  agency  upon  60  days 
advance  written  notice.  The  agencies  agree  to 
reevaluate  this  MOU  at  lease  every  five  years, 
at  which  time  either  agency  has  the  option 
of  renewing,  modifying,  or  terminating  this 
MOU. 

Approved  and  accepted  for  the  U.S. 
Nuclear  Regulatorj'tommission. 

Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

Dated:  June  18, 1999. 

Approved  and  accepted  for  the  U.S. 
Department  of  Energy. 
Mark  W.  Frei, 

Acting  Deputy  Assistant  Secretary  for  Waste 
Management,  Environmental  Management. 

Dated:  December  18,  1998. 
[FR  Doc.  00-344  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  759(M)1-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comiment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
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utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Application  for  Spouse 
Annuity  Under  the  Railroad  Retirement 
Act;  OMB  3220-0042  Section  2(c)  of  the 
Railroad  Retirement  Act  (RRA), 
provides  for  the  payment  of  aimuities  to 
spouses  of  railroad  retirement 
annuitants  who  meet  the  requirements 
imder  the  RRA.  The  age  requirements 
for  a  spouse  annuity  depend  on  the 
employee's  age  and  date  of  retirement 
and  the  employee's  years  of  railroad 
service.  The  requirements  relating  to  the 
annuities  are  prescribed  in  20  CFR  216, 
218,  219,  232,  234,  and  295. 

The  RRB  uses  Form  AA-3, 
Application  for  Spouse/Divorced 
Spouse  Annuity,  to  obtain  the 
information  needed  to  determine  an 
applicant's  entitlement  to  an  annuity 
and  the  amoimt  of  the  annuity. 
Completion  is  required  to  obtain  a 
benefit.  One  response  is  requested  of 
each  respondent. 

The  RRB  proposes  to  revise  Form 
AA-3  by  adding  an  item  that  clarifies 
,  whether  the  Medicare  processing 
section  of  the  form  needs  to  be 
completed.  Significant  non-burden 
impacting  formatting,  cosmetic  and 
editorial  changes  are  also  proposed.  The 
RRB  estimates  that  8,500  Form  AA-3's 
are  completed  annually  at  an  estimated 
completion  time  of  33  to  58  minutes  per 
response.  Total  respondent  burden  is 
estimated  at  4,717  hours. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  00-322  Filed  1-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24230;  File  No.  812-11438] 

Golden  American  Life  Insurance 
Company,  et  al.;  Notice  of  Application 

December  30,  1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Conunission"). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  Section 
26(b)  of  the  Investment  Company  Act  of 
1940  ("Act")  and  an  order  granting 
exemptive  relief  pursuant  to  Section 
17(b)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  pursuant  to  Section  26(b) 
of  the  Act,  approving  the  substitution  of 
shares  of  the  Mid-Cap  Growth  Series  of 
The  GCG  Trust  for  shares  of  the  All- 
Growth  Series  of  The  GCG  Trust. 
Applicants  also  seek  an  order,  pursuant 
to  Section  17(b)  of  the  Act,  granting 
exemptions  from  Section  17(a)  to  permit 
Applicants  to  carry  out  the  substitution 
by  means  of  in-kind  redemption  and 
purchase  transactions. 
APPLICANTS:  Golden  American  Life 
Insurance  Company  ("Golden 
American"),  Golden  American  Life 
Insurance  Company  Separate  Account  A 
("Golden  American  Separate  Account 
A"),  Golden  American  Life  Insurance 
Company  Separate  Account  B  ("Golden 
American  Separate  Account  B"), 
Equitable  Life  Insurance  Company  of 
Iowa  ("Equitable"),  Equitable  Life 
Insurance  Company  of  Iowa  Separate 
Account  A  ("Equitable  Separate 
Accoimt  A"),  First  Golden  American 
Life  Insurance  Company  of  New  York 
("First  Golden"),  First  Golden  American 
Life  Insurance  Company  of  New  York 
Separate  Accoimt  NY-B  ("First  Golden 
Separate  Account  NY-B"),  and  The 
GCG  Trust  ("GCG  Trust"). 
FIUNG  DATES:  The  application  was  filed 
on  December  18, 1998,  and  amended 
and  restated  on  July  13, 1999,  and 
December  23.  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  the  Secretary  of  the 
SEC  and  serving  Applicants  with  a  copy 
of  the  request,  in  person  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  January  24, 
2000,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  law\'ers,  a 
certificate  of  service.  Hearing  request 
should  state  the  nature  of  the  viriter's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 


to  be  notified  of  a  hearing  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609.  Applicants,  Marilyn  Talman, 
Esquire,  Golden  American  Life 
Insurance  Company,  1475  Dunwoody 
Drive,  West  Chester,  Pennsylvania 
19380. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  A.  Holinsky,  Attorney,  or  Susan 
M.  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0102,  or  call  (202)  942-8090. 

Applicants'  Representations 

1 .  Golden  American  and  Equitable  are 
stock  life  insurance  companies 
organized  under  the  insurance  laws  of 
Delaware  and  Iowa,  respectively.  Each 
is  authorized  to  write  variable  annuity 
and  variable  life  insurance  policies  in  at 
least  48  states  and  the  District  of 
Columbia.  First  Golden  is  a  stock  life 
insiu-ance  company  organized  under  the 
insurance  laws  of  the  state  of  New  York, 
and  is  authorized  to  write  variable 
annuity  contracts  in  New  York  and 
Delaware.  Golden  American,  Equitable 
and  First  Golden  (collectively. 
"Applicant  Insurance  Companies")  are 
wholly  owned  subsidiaries  of  ING 
Groep  N.V.  ("ING"),  a  global  financial 
services  holding  company. 

2.  Equitable  Separate  Account  A, 
Golden  Separate  Account  A,  Golden 
Separate  Account  B  and  First  Golden 
Separate  Account  NY-BH  (collectively, 
"Applicant  Separate  Accounts")  are 
separate  accounts  for  which  one  of  the 
Applicant  Insurance  Companies  serves 
as  the  sponsor  and  depositor.  Golden 
American  serves  as  sponsor  and 
depositor  of  Golden  Separate  Account 
and  Golden  Separate  Account  B; 
Equitable  serves  as  sponsor  and 
depositor  of  Equitable  Separate  Account 
A;  First  Golden  serves  as  sponsor  and 
depositor  of  First  Golden  Separate 
Account  NY-B.  Each  Applicant 
Separate  Accoujit  is  a  segregated  asset 
account  of  its  insurance  company 
sponsor  and  each  is  registered  under  the 
Act  as  a  unit  investment  trust.  Each 
Applicant  Separate  Account  is 
administered  and  accounted  for  as  part 
of  the  general  business  of  the  Applicant 
Insurance  Company  of  which  it  is  a  part. 
The  income,  gains  or  losses  of  Applicant 
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Separate  Accounts  are  credited  to  or 
charged  against  the  assets  of  each  such 
separate  accovn  it,  without  regard  to 
income,  gains  (  r  losses  of  such 
Apphcant  Insu  ranee  Company. 

3.  Each  Applicant  Separate  Account 
serves  as  a  find  ing  vehicle  for  certain 
variable  annuit  y  and/or  variable  life 
contracts  (colic  ctively,  "Variable 
Contracts")  wri  tten  by  the  respective 
Applicant  Insurance  Companies. 
Applicant  Sepj  rate  Accoimts  are 
divided  into  se  larate  subaccounts,  each 
dedicated  to  o\  rning  shares  of  one  of  the 
investment  opt  ons  available  under  the 
Variable  Contri  icts.  The  Variable 
Contracts  are  si  ructured  such  that 
holders  of  any  )f  the  Variable  Contracts 
("Contractholdsrs")  may  select  one  or 
more  of  the  inv  Bstment  options 
available  undei  the  contract  held  by 
allocating  pren  iums  payable  under 
such  contract  ti )  that  subaccount  of  the 
relevant  Appli(  ant  Separate  Account 
that  correspon(  s  to  the  investment 
option  desired.  Thereafter, 
Contractholderp  accumulate  funds,  on  a 
tax-deferred  basis,  based  on  the 
investment  exp  erience  of  the  selected 
subaccount(s).  [^ontractholders  may, 
during  the  life  )f  the  contract,  make 
unlimited  trans  fers  of  accumulation 
values  among  t  le  subaccounts  available 
under  the  cont  act  held,  subject  to  any 
applicable  administrative  and/ or 
transfer  fees. 

4.  The  GCG  '  'rust  is  registered  under 
the  Act  as  an  o  )en-end  management 
series  investmt  nt  company.  The  GCG 
Trust  offers  sh;  res  of  several  separate 
investment  ser  es,  including  the  All- 
Growth  Series  i  ind  the  Mid-Cap  Growth 
Series. 

5.  Under  the  terms  of  an  investment 
advisory  agreement  ("Trust 
Management  Agreement")  between  the 
GCG  Trust  and  Directed  Services,  Inc. 
("DSI"),  DSI  m  mages  the  business  and 
affairs  of  each  ( if  the  several  series  of  the 
GCG  Trust,  subject  to  the  control  of  the 
Board  of  Trust*  es  of  the  GCG  Trust. 
Under  the  Trus  I  Management 
Agreement,  DS '.  is  authorized  to  exercise 
full  investment  discretion  and  make  all 
determinations  with  respect  to  the 
investment  of  t  le  assets  of  the 
respective  serii  s,  but  may,  at  its  own 
cost  and  expense,  retain  portfolio 
managers  for  tl  e  purpose  of  making 
investment  dec  isions  and  research 
information  av  lilable  to  the  GCG  Trust. 
DSI  has  retains  d  Massachusetts 
Financial  Serv  ces  Company  as  portfolio 
manager  of  the  Mid-Cap  Growth  Series 
and  Pilgrim  Baxter  &  Associates, 
Limited  as  por  folio  manager  of  the  All- 
Growth  Series. 

6.  Pursuant  t  a  the  Trust  Management 
Agreement,  DS   is  responsible  for 


providing  the  GCG  Trust  (or  arranging 
and  paying  for  the  provision  to  the  GCG 
Trust)  a  comprehensive  package  of 
administrative  and  other  services 
necessary  for  the  ordinary  operation  of 
certain  selected  series  of  the  Trust, 
including  the  Mid-Cap  Growth  Series 
and  the  All-Growth  Series.  This  fee 
("Unified  Fee")  is  calculated  for  the 
participating  GCG  Trust  series  based  on 
a  percentage  of  assets  basis  and  in 
accordance  with  schedules  that  provide, 
for  most  of  the  GCG  Trust  series,  fee 
reductions  at  specified  asset  levels  or 
"break  points."  One  feature  of  the 
Unified  Fee  is  that  certain  of  the  GCG 
Trust  series,  which  include  the  Mid-Cap 
Growth  Series  and  the  All-Growth 
Series,  albeit  in  different  groups,  are 
grouped  together  for  the  purpose  of 
determining  whether  a  break  point  has 
been  reached.  The  rate  at  which  the 
Unified  Fee  payable  to  DSI  is  calculated 
will  be  reduced  when  the  combined 
assets  of  all  of  the  GCG  Trust  series  in 
the  designated  fee  group  reach  the 
scheduled  break  points.  As  a  result,  a 
GCG  Trust  series  that  is  part  of  a 
designated  fee  group  is  likely  to  realize 
a  reduction  in  the  fee  payable  to  DSI 
more  quickly  than  might  otherwise  be 
the  case. 

7.  The  Variable  Contracts  expressly 
reserve  to  Applicant  Insurance 
Companies  the  right,  subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  another  open-end 
management  investment  company  for 
shares  of  an  open-end  memagement 
investment  company  held  by  a  sub- 
account of  the  appropriate  Separate 
Account.  The  prospectuses  for  the 
Variable  Contracts  and  Applicant 
Separate  Accoimts  contain  appropriate 
disclosure  of  this  right. 

8.  Applicant  Insurance  Companies 
propose  to  substitute  shares  of  the  Mid- 
Cap  Series  for  those  of  the  All-Growth 
Series  by  means  of  cash  and  in-kind 
redemptions  and  purchases 
("Substitution").  Following  the 
Substitution,  Applicant  Separate 
Accounts  will  have  two  subaccounts 
holding  shares  of  the  Mid-Cap  Growth 
Series  and  will  combine  these 
subaccounts. 

9.  Applicants  state  that  the 
investment  objectives  and  policies  of 
the  Mid-Cap  Growth  Series  are 
sufficiently  similar  to  those  of  the  All- 
Growth  Series  to  assure  that  the 
essential  objectives  and  risk 
expectations  of  those  Contractholders 
with  interest  in  the  All-Growth  Series 
subaccounts  ("Affected 
Contractholders")  will  be  met.  Both  the 
Mid-Cap  Growth  Series  and  the  All- 
Growth  Series  share  the  primary 
objective  of  increase  in  value  of  the 


shares  of  the  portfolio  securities  (capital 
growth).  The  Mid-Cap  Growth  Series 
also  has  the  same  investment  strategy  as 
the  All-Growth  Series,  of  allocating 
assets  primarily  among  equity  and  bond 
classes  of  investments,  with  the  majority 
invested  in  equity  investments  in 
companies  with  medium  market 
capitalization.  Both  may  be  invested 
significantly  in  over-the-coiuiter 
securities.  In  addition,  the  All-Growth 
Series  is  authorized  to  allocate  10%  of 
its  assets  investing  in  securities  of 
foreign  issuers,  the  Mid-Cap  Growth 
Series  is  authorized  to  invest  20%  of  its 
net  assets  in  equity  securities  of  foreign 
issuers.  The  chief  distinction  between 
the  series  is  that  the  All-Growth  Series 
is  diversified  and  the  Mid-Cap  Growth 
Series  is  non-diversified,  although  it  is 
not  currently  taking  advantage  of  that 
distinction  and  has  no  present  intention 
of  doing  so.  Applicants  state  that  several 
factors  could  cause  the  Mid-Cap  Growth 
Series  to  change  its  investment  style  to 
non-diversified  including  a  response  to 
extreme  market  conditions  or  a  change 
of  the  portfolio  manager,  although 
Applicants  state  that  there  is  no  desire 
to  change  the  portfolio  manager.  Golden 
American  has,  therefore,  concluded  that 
the  overall  investment  objectives  of  the 
All-Growth  Series  and  the  Mid-Cap 
Growth  Series  are  sufficiently  similar 
such  that  the  Mid-Cap  GrdWth  Series  is 
appropriate  for  substitution. 

10.  Applicants  state  that  the  lower 
expenses  of  the  Mid-Cap  Growth  Series 
was  considered.  The  expense  ratio  for 
the  nine-month  period  ended  September 
30,  1999,  for  the  All-Growth  Series  and 
Mid-Cap  Growth  Series  were  0.96%  emd 
0.91%,  respectively,  and  0.99%  and 
0.95%,  respectively,  for  fiscal  year  1998. 
Unified  Fees  as  of  September  30,  1999 
based  on  net  assets  for  that  day  for  the 
All-Growth  Series  and  Mid-Cap  Growth 
Series  were  0.96%  and  0.90%, 
respectively. 

11.  Applicants  also  state  that  the  Mid- 
Cap  Growth  Series  has  more  consistent 
investment  performance.  Applicants 
state  that  the  All-Growth  Series  has  not 
generated  the  hope  for  total  retxims  on 

a  consistent  basis. 

12.  Applicants  state  that  the 
Substitution  and  the  related  subaccoimt 
combinations  are  part  of  an  overall 
business  plan  of  Applicant  Insurance 
Companies  to  make  their  respective 
products,  including  the  Variable 
Contracts,  more  competitive  and  more 
efficient  to  administer  and  oversee. 
Applicants  represent  that  the 
Substitution  is  appropriate  because  it 
will  allow  the  GCG  Trust  to  eliminate  a 
portfolio  with  erratic  performance  and 
higher  expenses  and  place 
Contractholders  in  a  position  to 
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participate  in  a  portfolio  with  better, 
more  consistent  performance  and  a 
lower  Unified  Fee. 

13.  Applicants  state  that  DSI  serves  as 
overall  manager  of  the  All-Growth 
Series  and  the  Mid-Cap  Growth  Series. 
The  portfolio  manager  of  the  Mid-Cap 
Growth  Series  is  Massachusetts 
Financial  Services  Company.  After  the 
Substitution,  Affected  Contractholders 
whose  interest  in  the  All-Growth  Series 
is  redeemed  and  invested  in  the  Mid- 
Cap  Growth  Series  will  continue  to 
benefit  from  the  services  of  DSI  as 
overall  manager. 

14.  Applicants  state  that,  as  of  the 
effective  date  of  the  Substitution 
("Effective  Date"),  shares  of  the  All- 
Growth  subaccounts  of  the  Applicant 
Separate  Accounts  will  be  redeemed  for 
cash  and  certain  securities  will  be 
transferred  in-kind.  Applicants,  on 
behalf  of  the  All-Growth  subaccount  of 
Applicant  Separate  Accoimts  will 
simultaneously  place  a  redemption 
request  with  the  All-Growth  Series  and 
a  purchase  order  with  the  Mid-Cap 
Growth  Series  so  that  the  purchase  will 
be  for  the  exact  amount  of  the 
redemption  proceeds.  The  proceeds  of 
such  redemptions,  whether  effected  in 
cash  or  in-kind,  will  then  be  used  to 
purchase  the  appropriate  nimiber  of 
shares  of  the  Mid-Cap  Growth  Series.  As 
a  result,  moneys  attributable  to 
Contractholders  currently  invested  in 
the  All-Growth  Series  will  be  fully 
invested. 

15.  The  Substitution  will  tcike  place  at 
relative  net  asset  value  (in  accordance 
with  Rule  22c-l  under  the  Act)  with  no 
change  in  the  amount  of  any  Affected 
Contractholder's  accumulation  value  or 
death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  the  Applicant 
Separate  Accounts.  Affected 
Contractholders  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
Substitution  nor  will  their  rights  or 
Applicant  Insurance  Companies' 
obligations  under  the  Variable  Contracts 
be  altered  in  any  way.  Applicant 
Insurance  Companies  or  their  affiliates 
will  pay  all  expenses  incurred  in 
connection  with  the  proposed 
Substitution,  including  legal, 
accounting,  and  other  fees  and 
expenses.  In  addition,  the  proposed 
Substitution  will  not  impose  any  tax 
liability  on  Affected  Contractholders. 
The  proposed  Substitution  will  not 
cause  the  Variable  Contract  fees  and 
charges  currently  being  paid  by  Affected 
Contractholders  to  be  greater  after  the 
proposed  Substitution  than  before  the 
proposed  Substitution.  Also,  after 
notification  of  the  Substitution,  and  for 
thirty  days  after  the  Substitution, 
Affected  Contractholders  may 


reallocate,  to  any  other  investment 
options  available  under  their  Variable 
Contract,  their  All-Growth  subaccount 
accumulation  value  without  incurring 
any  costs  or  excessive  allocation 
charges. 

16.  Any  transfer  in-kind  within  the 
proposed  Substitution  will  take  place 
pursuant  to  rule  17a-7(d)  under  the  Act 
and  no  brokerage  commissions,  fees 
(except  customary  transfer  fees)  or  other 
remuneration  will  be  paid  by  the  All- 
Growth  Series  or  the  Mid-Cap  Growth 
Series  or  Affected  Contractholders  in 
coimection  with  the  transactions. 
Applicants  submit  that  the  terms  or  the 
proposed  transaction,  including  the 
consideration  to  be  paid  by  the  Mid-Cap 
Growth  Series  and  received  by  the  All- 
Growth  Series,  is  fair  and  reasonable, 
and  that  the  transactions  do  not  involve 
overreaching.  The  transactions  of  the 
proposed  Substitution  will  be  consistent 
with  the  policies  of  each  investment 
company  involved  and  the  general 
purposes  of  the  Act,  and  comply  with 
the  requirements  of  section  17(b)  of  the 
Act. 

17.  Immediately  following  the 
Substitution,  Applicants  will  cause  the 
All-Growth  subaccounts  of  Applicant 
Separate  Accounts  to  combine  with  the 
Mid-Cap  Growth  subaccounts  of 
Applicant  Separate  Accounts  at  full  ne^ 
asset  value  so  that  there  is  no  loss  of 
accoimt  value  for  the  Contractholders. 
Affected  Contractholders  will  not  incur 
any  fees  or  charges  as  a  result  of  this 
combination  of  subaccounts  nor  will 
their  rights  or  Applicants'  obligations 
under  the  Variable  Contracts  alter  in  any 
way.  Applicants  wjU  pay^all  expenses 
incurred  in  connection  with  the 
combinations,  including  legal  and/or 
accounting  fees.  In  addition,  the 
combination  will  not  result  in  any 
adverse  tax  liability  on  Affected 
Contractholders,  or  any  change  in  the 
economic  interest  or  contract  value  of 
Affected  Contractholders. 

18.  Affected  Contractholders  were 
notified  of  the  Application  by  means  of 
a  supplement  to  the  GCG  Trust 
prospectus  on  or  about  March  8,  1999. 
Following  the  issuance  of  the  requested 
order,  but  prior  to  the  Effective  Date, 
each  Affected  Contractholder  will 
receive  a  notice  setting  forth  the 
Effective  Date  and  advising  Affected 
Contractholders  of  their  right,  if  they  so 
chose,  at  any  time  prior  to  the  Effective 
Date,  to  reallocate  or  withdraw 
accumulated  value  in  the  All-Growth 
subaccount  under  their  Variable 
Contract  or  otherwise  terminate  their 
interest  thereof  in  accordance  with  the 
terms  and  conditions  of  their  Variable 
Contract.  If  Affected  Contractholders 
reallocate  accumulation  value  prior  to 


the  Effective  Date  or  thirty  days  after  the 
Effective  Date,  there  will  be  no  charge 
for  the  reallocation  and  it  will  not  be 
counted  toward  the  total  number  of 
reallocations  made  within  the  contract 
year.  All  current  Contractholders  have 
received  a  prospectus  containing  a 
description  of  the  Mid-Cap  Growth 
Series  aiid  another  copy  will  be 
forwarded  to  any  Contractholder  who 
requests  one.  Within  five  days  after  the 
Effective  Date,  Affected  Contractholders 
will  receive  a  notice  ("Substitution 
Notice")  stating  that  shares  of  the  All- 
Growth  Series  have  been  redeemed  and 
that  the  shares  of  the  Mid-Cap  Growth 
Series  have  been  substituted.  The 
Substitution  Notice  will  include  a 
written  confirmation  showing  the  before 
and  after  accumulation  values  (which 
will  not  have  changed  as  a  result  of  the 
substitution)  and  detailing  the 
transactions  effected  on  behalf  of  the 
Affected  Contractholder  with  regard  to 
the  Substitution. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  prohibits 
any  depositor  or  trustee  o|,a  unit 
investment  trust  that  invests  exclusively 
in  the  securities  of  a  single  issuer  from 
substituting  the  securities  of  another 
issuer  without  the  approval  of  the 
Commission.  Secfion  26(b)  provides  that 
such  approval  shall  be  granted  by  order 
of  the  Commission,  if  the  evidence 
establishes  that  the  substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 

2.  Applicants  request  an  order 
pursuant  to  section  26(b)  of  the  Act 
approving  the  Substitution  and  related 
transactions.  Applicants  assert  that  the 
purposes,  terms,  and  conditions  of  the 
proposed  Substitution  and  related 
transactions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  Act.  Applicants 
further  assert  that  the  Substitution  will 
not  result  in  the  type  of  costly  forced 
redemption  against  which  section  26(b) 
was  intended  to  guard. 

3.  Section  17(a)(1)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  Act  prohibits  any 
of  the  persons  described  above,  from 
purchasing  any  seciuity  or  other 
property  from  such  registered  ■ 
investment  company. 

4.  Applicant  Insurance  Companies 
state  that  it  could  be  said  to  be 
transferring  unit  values  between 
subaccounts.  The  transfer  of  unit  values 
could  be  said  to  involve  purchase  and 
sale  transactions  between  divisions  that 


1192 


Federal  Register / Vol.  65,  No.  5 /Friday,  January  7,  2000 /Notices 


are  afHliated  pei  sons.  The  division 
investing  in  the  i\ll-Growth  Series  could 
be  said  to  be  sel  ing  shares  of  the  All- 
Growth  Series  t<  the  division  investing 
in  the  Mid-Cap  i  Jrowth  Series,  in  return 
for  units  of  that  division.  Conversely,  it 
could  be  said  th  it  the  division  investing 
in  the  Mid-Cap  ( jrowth  Series  was 
purchasing  shar  js  of  the  All-Growth 
Series.  If  Substil  ution  is  effected 
through  an  in-ki  nd  transfer  of  securities 
the  All-Growth  ',  leries  could  be  said  to 
be  selling  portfo  !io  securities  from  an 
affiliate  and  the  Mid-Cap  Growth  Series 
could  be  said  to  be  purchasing  portfolio 
securities  from  <  n  affiliate. 

5.  Applicants  request  an  order 
pursuant  to  Sect  ion  17(b)  of  the  Act 
exempting  the  ii  i-kind  transfer  of 
portfolio  securit  es  and  combination  of 
subaccounts  froi  n  the  provision  of 
Section  17(a)  of  that  Act.  Section  17(b) 
of  the  Act  provii  les  that  the  Commission 
may  grant  an  or(  ler  exempting  a 
proposed  transa:tion  from  Section  17(a) 
if  evidence  estalilishes  that:  (i)  The 
terms  of  the  pro  josed  transaction, 
including  the  cc  nsideration  to  be  paid 
or  received,  are  'easonable  and  fair  and 
do  not  involve  c  ver-reaching  on  the  part 
of  any  person  cc  ncemed;  (ii)  the 
proposed  transa  :tion  is  consistent  with 
the  investment  |  lolicy  of  each  registered 
investment  com  lauiy  concerned;  and 
(iii)  the  propose  1  transaction  is 
consistent  with  he  general  purposes  of 
the  Act. 

6.  Applicants  represent  that  the  terms 
of  the  redemptions  and  purchases  or  the 
in-kind  transfer,  including  the 
consideration  tc  be  paid  and  received, 
are  reasonable  a  id  fair  and  do  not 
involve  overrea(  ;hing  on  the  part  of  any 
person  concern*  d  and  that  the  interest 
of  Contractholdi  its  will  not  be  diluted. 
The  redemption  s  and  purchases  or  the 
in-kind  transfer  will  be  done  at  values 
consistent  with  ;he  policies  of  both  the 
All-Growth  Seri  3S  and  the  Mid-Cap 
Growth  Series,  j  Applicant  Insurance 
Companies  and  DSl  will  review  all  the 
asset  transfers  t(  assure  that  the  assets 
meet  the  objecti  /es  of  the  Mid-Cap 
Growth  Series  a  id  that  they  are  valued 
under  the  apprc  ariate  valuation 
procedures  of  ti  e  All-Growth  Series  and 
the  Mid-Cap  Gr(  iwth  Series.  The 
Applicants  repr  ;sent  that  the 
transactions  are  consistent  with  Rule 
17a-7(d)  under  I  le  Act,  the  transactions 
are  consistent  w  ith  the  policies  of  each 
investment  com  lany  involved  and  the 
general  purpose  >  of  the  Act,  and  the 
transactions  coi  iply  with  the 
requirements  of  Section  17(b)  of  the  Act. 

7.  Applicants  represent  that  the 
combination  of  he  Mid-Cap  Growth 
Series  and  the  /  11-Growth  Series 
subaccounts  in  he  manner  set  forth  in 


the  Application  is  intended  to  reduce 
expenses  and  raise  investment  return 
and  thereby  benefit  Contractholders 
with  assets  in  those  subaccounts.  The 
purchase  and  sale  transactions 
described  in  the  Application  will  be 
effected  based  on  the  net  asset  value  of 
the  investment  company  shares  held  in 
the  subaccounts  and  the  value  of  the 
units  of  the  subaccount  involved. 
Therefore,  there  will  be  no  change  in 
value  to  any  Contractholder. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  and  related 
transactions  involving  redemptions  and 
the  combination  of  certain  separate 
account  subaccounts  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-379  Filed  1-6-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24228;  File  No.  812-11748] 

Golden  American  Life  insurance 
Company,  etal.;  Notice  of  Application 

December  30, 1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  Section 
26(b)  of  the  Investment  Company  Act  of 
1940  ("Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  pursuant  to  Section  26(b) 
of  the  Act,  approving  the  substitution  of 
shares  of  the  Mid-Cap  Growth  Series  of 
The  GCG  Trust  for  shares  of  the  Growth 
Opportunities  Series  of  The  GCG  Trust. 

APPLICANTS:  Golden  American  Life 
Insurance  Company  ("Golden 
American"),  Golden  American  Life 
Insurance  Company  Separate  Account  A 
("Golden  American  Separate  Account 
A").  Golden  American  Life  Insurance 
Company  Separate  Account  B  ("Golden 
American  Separate  Account  B"). 
Equitable  Life  Insurance  Company  of 
Iowa  ("Equitable"),  Equitable  Life 
Insurance  Company  of  Iowa  Separate 
Account  A  ("Equitable  Separate 
Account  A"),  First  Golden  American 
Life  Insurance  Company  of  New  York 
("First  Golden"),  and  First  Golden 
American  Life  Insurance  Company  of 
New  York  Separate  Account  NY-B 


("First  Golden  Separate  Account  NY- 
B"). 

RUNG  DATES:  The  application  was  filed 
on  August  13,  1999,  and  amended  and 
restated  on  December  23, 1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  the  Secretary  of  the 
SEC  and  serving  Applicants  with  a  copy 
of  the  request,  in  person  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  January  24, 
2000,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Applicants.  Marilyn  Talman, 
Esquire,  Golden  American  Life 
Insurance  Company,  1475  Dunwoody 
Drive,  West  Chester,  Pennsylvania 
19380. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  A.  Holinsky,  Attorney,  or  Susan 
M.  Olson.  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0102,  or  call  (202)  942-8090. 

Applicants'  Representations 

1 .  Golden  American  and  Equitable  are 
stock  life  insurance  companies 
organized  under  the  insurance  laws  of 
Delaware  and  Iowa,  respectively.  Each 
is  authorized  to  write  variable  annuity 
and  variable  life  insurance  policies  in  at 
least  48  states  and  the  District  of 
Columbia.  First  Golden  is  a  stock  life 
insurance  company  organized  under  the 
insurance  laws  of  the  state  of  New  York, 
and  is  authorized  to  write  variable 
annuity  contracts  in  New  York  and 
Delaware.  Golden  American,  Equitable 
and  First  Golden  (collectively, 
"Applicant  Insurance  Companies")  are 
wholly  owned  subsidiaries  of  ING 
Grosp  N.V.  ("ING"),  a  global  financial 
services  holding  company. 

2.  Equitable  Separate  Account  A, 
Golden  Separate  Account  A,  Golden 
Separate  Account  B  and  First  Golden 
Separate  Account  NY-B  (collectively, 
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"Applicant  Separate  Accounts")  are 
separate  accounts  for  which  one  of  the 
Applicant  Insurance  Companies  serves 
as  the  sponsor  and  depositor.  Golden 
American  serves  as  sponsor  and 
depositor  of  Golden  Separate  Account  A 
and  Golden  Separate  Account  B; 
Equitable  serves  as  sponsor  and 
depositor  of  Equitable  Separate  Accoimt 
A;  First  Golden  serves  as  sponsor  and 
depositor  of  First  Golden  Separate 
Account  NY-B.  Each  Applicant 
Separate  Account  is  a  segregated  asset 
account  of  its  insurance  company 
sponsor  and  each  is  registered  under  the 
Act  as  a  unit  investment  trust.  Each 
Applicant  Separate  Account  is 
administered  and  accounted  for  as  part 
of  the  general  business  of  the  Applicant 
Insurance  Company  of  which  it  is  a  part. 
The  income,  gains  or  losses  of  Applicant 
Separate  Accounts  are  credited  to  or 
charged  against  the  assets  of  each  such 
separate  account,  without  regard  to 
income,  gains  or  losses  of  such 
Applicant  Insurance  Company. 

3.  Each  Applicant  Separate  Account 
serves  as  a  finding  vehicle  for  certain 
variable  annuity  and/or  variable  life 
contracts  (collectively,  "Variable 
Contracts")  written  by  the  respiective 
Applicant  Insurance  Companies. 
Applicant  Separate  Accounts  are 
divided  into  separate  subaccounts,  each 
dedicated  to  owning  shares  of  one  of  the 
investment  options  available  under  the 
Variable  Contracts.  The  Variable 
Contracts  are  structiu-ed  such  that 
holders  of  any  of  the  Variable  Contracts 
("Contractholders")  may  select  one  or 
more  of  the  investment  options 
available  under  the  contract  held  by 
allocating  premiums  payable  under 
such  contract  to  that  subaccount  of  the 
relevant  Applicant  Separate  Account 
that  corresponds  to  the  investment 
option  desired.  Thereafter, 
Contractholders  accumulate  funds,  on  a 
tax-deferred  basis,  based  on  the 
investment  experience  of  the  selected 
subaccount(s).  Contractholders  may, 
during  the  life  of  the  contract,  make 
unlimited  transfers  of  accumulation 
values  among  the  subaccounts  available 
under  the  contract  held,  subject  to  emy 
applicable  administrative  and/or 
transfer  fees. 

4.  The  GCG  Trust  is  registered  under 
the  Act  as  an  open-end,  management, 
series  investment  company.  The  GCG 
Trust  offers  shares  of  several  separate 
investment  series,  including  the  Growth 
Opportunities  Series  and  the  Mid-Cap 
Growth  Series. 

5.  Under  the  terms  of  an  investment 
advison,'  agreement  ("Trust 
Management  Agreement")  between  the 
GCG  Trust  and  Directed  Services,  Inc. 
("DSI"),  DSI  manages  the  business  and 


affairs  of  each  of  the  several  series  of  the 
GCG  Trust,  subject  to  the  control  of  the 
Board  of  Trustees  of  the  GCG  Trust. 
Under  the  Trust  Management 
Agreement,  DSI  is  authorized  to  exercise 
full  investment  discretion  and  make  all 
determinations  with  respect  to  the 
investment  of  the  assets  of  the 
respective  series,  but  may,  at  its  own 
cost  and  expense,  retain  portfolio 
managers  for  the  purpose  of  making 
investment  decisions  and  research 
information  available  to  the  GCG  Trust. 
DSI  has  retained  Massachusetts 
Financial  Services  Company  as  portfolio 
manager  of  the  Mid-Cap  Growth  Series 
and  Montgomery  &  Associates,  Limited 
as  portfolio  manager  of  the  Growth 
Opportunities  Series. 

6.  Piusuant  to  the  Trust  Management 
Agreement,  DSI  is  responsible  for 
providing  the  GCG  Trust  (or  arranging 
and  paying  for  the  provision  to  the  GCG 
Trust)  a  comprehensive  package  of 
administrative  and  other  services 
necessary  for  the  ordinary  operation  of 
certain  selected  series  of  the  Trust, 
including  the  Mid-Cap  Growth  Series 
and  the  Growth  Opportunities  Series. 
This  fee  ("Unified  Fee")  is  calculated^ 
for  the  participating  GCG  Trust  series 
based  on  a  percentage  of  assets  basis 
and  in  accordance  with  schedules  that 
provide,  for  most  of  the  GCG  Trust 
series,  fee  reductions  at  specified  asset 
levels  or  "break  points."  One  featiu-e  of 
the  Unified  Fee  is  that  certain  of  the 
GCG  Trust  series,  which  include  the 
Mid-Cap  Growth  Series  and  the  Growth 
Opportunities  Series,  albeit  in  different 
groups,  are  grouped  together  for  the 
purpose  of  determining  whether  a  break 
point  has  been  reached.  The  rate  at 
which  the  Unified  Fee  payable  to  DSI  is 
calculated  will  be  reduced  when  the 
combined  assets  of  all  of  the  GCG  Trust 
series  in  the  designated  fee  group  reach 
the  scheduled  break  points.  As  a  result, 
a  GCG  Trust  series  that  is  part  of  a 
designated  fee  group  is  likely  to  realize 
a  reduction  in  the  fee  payable  to  DSI 
more  quickly  than  might  otherwise  be 
the  case. 

7.  The  Variable  Contracts  expressly 
reserve  to  Applicant  Insurance 
Companies  the  right,  subject  to 
compliance  with^pplicable  law,  to 
substitute  shares  of  another  open-end 
management  investment  company  for 
shares  of  an  open-end  management 
investment  company  held  by  a  sub- 
account of  the  appropriate  Separate 
Account.  The  prospectuses  for  the 
Variable  Contracts  and  Applicant 
Separate  Accounts  contain  appropriate 
disclosure  of  this  right. 

8.  Applicant  Insurance  Companies 
propose  to  substitute  shares  of  the  Mid- 
Cap  Series  for  those  of  thp  Growth 


Opportunities  Series  ("Substitution"). 
Following  the  Substitution,  Applicant 
Separate  Accounts  will  have  two 
subaccounts  holding  shares  of  the  Mid- 
Cap  Growth  Series  and  will  combine 
these  subaccounts. 

9.  Applicants  state  that  the 
investment  objectives  and  policies  of 
the  Mid-Cap  Growth  Series  are  , 
sufficiently  similar  to  those  of  the 
Growth  Opportunities  Series  to  assure 
that  the  essential  objectives  and  risk 
expectations  of  those  Contractholders 
with  interest  in  the  Growth 
Opportunities  Series  subaccounts 
("Affected  Contractholders")  will  be 
met.  Both  the  Mid-Cap  Growth  Series 
and  the  Growth  Opportunity  Series 
share  the  primary  objective  of  increase 
in  value  of  the  shares  of  tne  portfolio 
securities  (capital  growth).  The  Mid-Cap 
Growth  Series  also  has  the  same 
investment  sfi-ategy  as  tl^  Growth 
Opportxmities  Series,  of  allocating  assets 
primarily  among  equity  and  bond 
classes  of  investments,  with  the  majority 
invested  in  equity  investments  in 
companies  with  medium  market 
capitalization.  The  Mid-Cap  Growth 
Series  and  the  Growth  Opportunities 
Series  may  invest  up  to  20%  and  35%, 
respectively,  in  foreign  issuers.  Both 
may  also  invest  in  over-tlie-counter 
securities.  The  chief  distinction  between 
the  series  is  that  the  Growth 
Opportunities  Series  is  diversified  and 
the  Mid-Cap  Growth  Series  is  non- 
diversified,  although  it  is  not  currently 
taking  advantage  of  that  distinction  and 
has  no  present  intention  of  doing  so. 
Applicants  state  that  several  factors 
could  cause  the  Mid-Cap  Growth  Series 
to  change  its  investment  style  to  non- 
diversified  including  a  response  to 
extreme  market  conditions  or  a  change 
of  the  portfolio  manager,  although 
Applicants  state  that  there  is  no  desire 
to  change  the  portfolio  manager.  Golden 
American  has.  therefore,  concluded  that 
the  overall  investment  objectives  of  the 
Growth  Opportunities  Series  and  the 
Mid-Cap  Growth  Series  are  sufficiently 
similar  such  that  the  Mid-Cap  Growth 
Series  is  appropriate  for  substitution. 

10.  Applicants  state  that  the  lower 
expenses  of  the  Mid-Cap  Growth  Series 
was  considered.  The  expense  ratio  for 
the  nine-month  period  ended  September 
30,  1999,  for  the  Growth  Opportunities 
Series  and  Mid-Cap  Growth  Series  were 
1.06%  and  0.91%,  respectively,  and 
1.15%  and  0.95%,  respectively  for  fiscal 
year  1998.  Unified  Fees  as  of  September 
30,  1999  based  on  net  assets  for  that  day 
for  the  Growth  Opportunities  Series  and 
Mid-Cap  Growth  Series  were  1.03%  and 
0.90%.  respectively. 
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11.  Applicanls 
better  investme:  »t 
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whose  interest 
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14.  Applicant 
effective  date  o 
('Effective  Date 
Opportunities 
Applicant 
redeemed  for 
behalf  of  the 
subaccoimts  of 
Accounts  will 
redemption 
Opportunities 
order  with  the 
so  that  the 
amount  of  the 
The  proceeds  ol 
then  be  used  to 
appropriate 
Mid-Cap  Growt^ 
moneys 
currently  i 
Opportimities 
invested. 

15.  The 
relative  net  assejt 
with  Rule  22c- 
change  in  the 
Contractholder' 
death  benefit  or 
his  or  her 
Separate 
Contractholder! 
or  charges  as  a 
Substitution  no 
Applicant 
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be  altered  in  an 


state  that,  as  of  the 
flthe  Substitution 
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s  ibaccounts  of  the 
Sepa  ate  Accounts  will  be 
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Applicant  Separate 
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with  the  Growth 
and  a  purchase 
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Substitution  will  take  place  at 
value  (in  accordance 
under  the  Act)  with  no 
a^iount  of  any  Affected 
accumulation  value  of 
in  the  dollar  value  of 
investment  in  the  Applicant 
Accounts.  Affected 

will  not  incur  any  fees 
I  Bsult  of  the  proposed 
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Insurance  Companies  or  their  affiliates 
will  pay  all  expenses  incurred  in 
connection  with  the  proposed 
Substitution,  including  legal, 
accounting,  and  other  fees  and 
expenses.  In  addition,  the  proposed 
Substitution  will  not  impose  any  tax 
liability  on  Affected  Contractholders. 
The  proposed  Substitution  will  not 
cause  the  Variable  contract  fees  and 
charges  ciurently  being  paid  by  Affected 
Contractholders  to  be  greater  ajfter  the 
proposed  Substitution  than  before  the 
proposed  Substitution.  Also,  after 
notification  of  the  Substitution,  and  for 
thirty  days  after  the  Substitution, 
Affected  Contractholders  may 
reallocate,  to  any  other  investment 
options  available  under  their  Variable 
Contract,  their  Growth  Opportunities 
subaccount  accumulation  value  without 
inciuring  any  costs  or  excessive 
allocation  charges. 

16.  Inunediately  following  the 
Substitution,  Applicants  will  cause  the 
Grovrth  Opportunities  subaccounts  of 
Applicant  Separate  Accounts  to 
combine  with  the  Mid-Cap  Growth 
subaccounts  of  Applicant  Separate 
Accounts  at  full  net  asset  value  so  that 
there  is  no  loss  of  account  value  for  the 
Contractholders.  Affected 
Contractholders  will  not  incur  any  fees 
or  charges  as  a  result  of  this 
combination  of  subaccounts  nor  will 
their  rights  or  Applicants'  obligations 
under  the  Variable  Contracts  alter  in  any 
way.  Applicants  will  pay  all  expenses 
incurred  in  connection  with  the 
combinations,  including  legal  and/or 
accounting  fees.  In  addition,  the 
combination  will  no  result  in  any 
adverse  tax  liability  on  Affected 
Contractholders,  or  any  change  in  the 
economic  interest  or  contract  value  of 
Affected  Contractholders. 

17.  Affected  Contractholders  were 
notified  of  the  Application  by  means  of 
a  supplement  to  the  GCG  Trust 
prospectus  on  or  about  August  30, 1999. 
Following  the  issuance  of  the  requested 
order,  but  prior  to  the  Effective  Date, 
each  Affected  Contractholder  will 
receive  a  notice  setting  forth  the 
Effective  Date  and  advising  Affected 
Contractholders  of  their  right,  if  they  so 
chose,  at  any  time  prior  to  the  Effective 
Date,  to  reallocate  or  withdraw 
accumulated  value  in  the  Growth 
Opportunities  subaccount  under  their 
Variable  Contract  or  otherwise  terminate 
their  interest  thereof  in  accordance  with 
the  terms  and  conditions  of  their 
Variable  Contract.  If  Affected 
Contractholders  reallocate  accumulation 
value  prior  tot  he  Effective  Date  or  thirty 
days  after  the  Effective  Date,  there  will 
be  no  charge  for  the  reallocation  and  it 
will  not  be  counted  toward  the  total 


number  of  reallocations  made  within 
the  contract  year.  All  current 
Contractholders  have  received  a 
prospectus  containing  a  description  of 
the  Mid-Cap  Growth  Series  and  another 
copy  will  be  forwarded  to  any 
contractholder  who  requests  one. 
Within  five  days  after  the  Effective  Date, 
Affected  Contractholders  will  receive  a 
notice  ("Substitution  Notice")  stating- 
that  shares  of  the  Growth  Opportunities 
Series  have  been  redeemed  and  that  the 
shares  of  the  Mid-Cap  Growth  Series 
have  been  substituted.  The  Substitution 
Notice  will  include  a  written 
confirmation  showing  the  before  and 
after  accumulation  values  (which  will 
not  have  changed  as  a  result  of  the 
substitution)  and  detailing  the 
transactions  effected  on  behalf  of  the 
Affected  Contractholder  with  regard  to 
the  Substitution. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  prohibits 
any  depositor  or  trustee  of  a  unit 
investment  trust  that  invests  exclusively 
in  the  secimties  of  a  single  issuer  from 
substituting  the  securities  of  another 
issuer  without  the  approval  of  the 
Commission.  Section  26Cb)  provides  that 
such  approval  shall  be  granted  by  order 
of  the  Commission,  if  the  evidence 
establishes  that  the  substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act.  ■ 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  Act 
approving  the  Substitution  and  related 
transactions.  Applicants  assert  that  the 
purposes,  terms,  and  conditions,  of  the 
proposed  Substitution  and  related 
transactions  are  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  Act.  Applicants 
further  assert  that  the  Substitution  will 
not  result  in  the  type  of  costly  forced 
redemption  against  which  Section  26(b) 
was  intended  to  guard. 

3.  Applicants  represent  that  the  terms 
of  the  redemptions  and  purchases  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  interest  of 
Contractholders  will  not  be  diluted.  The 
redemptions  and  pvuchases  will  be  done 
at  values  consistent  with  the  policies  of 
both  the  Growth  Opportunities  Series 
and  the  Mid-Cap  Growth  Series. 
Applicant  Insurance  Companies  and 
DSI  will  review  all  the  asset  transfers  to 
assure  that  the  assets  meet  the  objectives 
of  the  Mid-Cap  Growth  Series  and  that 
they  are  valued  under  the  appropriate 
valuation  procedures  of  the  Growth 
Opportunities  Series  and  the  Mid-Cap 
Growth  Series. 

4.  Applicants  represent  that  the 
combination  of  the  Mid-Cap  Growth 
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Series  and  the  Growth  Opportunities 
Series  subaccounts  in  the  maimer  set 
forth  in  the  Application  is  intended  to 
reduce  expenses  and  raise  investment 
return  and  thereby  benefit 
Contractholders  with  assets  in  those 
subaccounts.  Thhe  purchase  and  sale 
transactions  described  in  the 
Application  will  be  effected  based  on 
the  net  asset  value  of  the  investment 
company  shares  held  in  the  subaccounts 
and  the  value  of  the  units  of  the 
subaccoimt  involved.  Therefore,  there 
will  be  no  change  in  value  to  any 
Contractholder. 

Conclusion 

Appliccmts  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  and  related 
transactions  involving  redemptions  and 
the  combination  of  certain  separate 
account  subaccounts  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-382  Filed  1-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24229;  File  No.  812-11732] 

December  30,  1999. 

Provident  Mutual  Life  Insurance 
Company;  Notice  of  Application 

agency:  Securities  and  exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  piu-suant  to  Section  26(b)  and 
Section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

SUMMARY  OF  APPLICATION:  Provident 
Mutual  Life  Insiurance  Company 
("PMLIC"),  Providentmutual  Life  and 
Annuity  Company  of  America 
("PLACA"),  Provident  Mutual  Variable 
Annuity  Separate  Accoimt  ("PMLIC 
Annuity  Account"),  Provident  Mutual 
Variable  Separate  Accoimt  ("PMLIC 
Account"),  Providentmutual  Variable 
Annuity  Separate  Account  ("PLACA 
Annuity  Account"),  and 
Providentmutual  Variable  Life  Separate 
Account  ("PLACA  Life  Account") 
(together,  the  "Applicants")  are 
requesting  an  order  of  approval  for  the 
proposed  substitution  of  shares  of  the 
Equity  500  Index  Portfolio  (the  "New 
Portfolio"  of  the  Market  Street  Fund, 
Inc.  ("Market  Street"),  a  management 
investment  company  advised  by  an 
affiliate  of  PMUC  and  PLACA,  for 


shares  of  the  Index  500  Portfolio  (the 
"Replaced  Portfolio")  of  the  Variable 
Insurance  Products  Fund  II  ("VIP  11"), 
which  is  currently  used  as  a  variable 
funding  option  under  variable  annuity 
and  variable  life  contracts  (together,  the 
"Contracts")  issued  by  PMLIC  or 
PLACA.  Applicants  also  seek  an  order 
pm-suant  to  Section  17(b)  of  the  1940 
Act  to  permit  Applicants  to  effect  the 
substitution  by  redeeming  shares  of  the 
Replaced  Portfolio  in  kind  and  using  the 
proceeds  to  purchase  shares  of  the  New 
Portfolio. 

APPUCANTS:  PMLIC,  PLACA,  PMLIC 
Annuity  Account,  PMLIC  Account, 
PLACA  Annuity  Account,  and  PLACA 
Life  Account. 

FILING  DATE:  The  application  was  filed 
on  August  2, 1999,  and  amended  on 
December  20,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  wrriting  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  January  24,  2000,  and  must 
be  accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  requests  notification  by 
writing  to  the  Commission's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  James  G.  Potter,  Esq., 
Provident  Mutual  Life  Insurance 
Company,  1000  Chesterbrook 
Boulevard,  Berwyn,  Pennsylvania 
19312-1181.  Copies  to  Jeffrey  A.  Dalke, 
Esq.  and  Cori  E.  Daggett,  Esq.,  Drinker 
Diddle  &  Reath  LLP,  One  Logan  Square, 
18th  and  Cherry  Streets,  Philadelphia, 
PA  19103-6996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  M.  Marquigny,  Senior  Counsel, 
or  Keith  E.  Carpenter,  Branch  Chief, 
Office  of  Insmance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549  (tel.  (202)  942-8090). 


Applicants'  Representations 

1.  PMLIC,  a  mutual  life  insiu-ance 
company  chartered  by  the 
Commonwealth  of  Pennsylvania,  is 
authorized  to  transact  life  insurance  emd 
annuity  business  in  Pennsylvania  and  in 
50  other  jurisdictions.  PMLIC  is  the 
depositor  and  sponsor  of  the  PMLIC 
Annuity  Account  and  the  PMLIC 
Accoimt. 

2.  PLACA  is  a  stock  life  insurance 
company  originally  incorporated  under 
the  laws  of  the  Commonwealth  of 
Pennsylvania  in  1958,  and  redomiciled 
as  a  Delaware  insurance  company  in 
1992.  It  is  a  wholly  owned  subsidiary  of 
PMLIC.  PLACA  is  licensed  to  do 
business  in  48  states  and  the  District  of 
Columbia.  PLACA  is  the  depositor  and 
sponsor  of  the  PLACA  Aimuity  Account 
and  the  PLACA  Life  Account. 

3.  PMUC  established  the  PMLIC 
Annuity  Account  on  October  19,  1992 
and  the  PMLIC  Account  on  June  7,  1993 
as  segregated  investment  accounts 
under  Pennsylvania  law.  PLACA 
established  the  PLACA  Annuity 
Account  on  May  9, 1991  as  a  segregated 
investment  account  under  Pennsylvania 
law,  and  established  the  PLACA  Life 
Account  on  June  30,  1994  as  a 
segregated  investment  account  under 
Delaware  law.  Each  Account  is  a 
"separate  account"  as  defined  by  Rule 
0-1  (e)  under  the  1940  Act,  and  is 
registered  with  the  Commission  as  a 
unit  investment  trust. 

4.  The  PMLIC  Account  is  divided  into 
twenty  subaccounts.  Each  subaccount 
invests  exclusively  in  shares 
representing  an  interest  in  a  separate 
corresponding  PortfoUo  of  one  of  five 
series-type  management  companies.  The 
assets  of  the  PMLIC  Account  support 
variable  life  insurance  Contracts,  and 
interests  in  the  PMLIC  Account  offered 
through  such  Contracts  have  been 
registered  under  the  Securities  Act  of 
1933  (the  "1933  Act")  on  Form  S-6. 

5.  The  PMLIC  Annuity  Account  is 
divided  into  thirty-one  subaccounts. 
Each  subaccount  invests  exclusively  in 
shares  representing  an  interest  in  a 
separate  corresponding  Portfolio  of  one 
of  seven  series-type  management 
companies.  The  assets  of  the  PMLIC 
Annuity  Account  support  variable 
annuity  Contracts,  and  interests  in  the 
PMLIC  Annuity  Account  offered 
through  such  Contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4. 

6.  The  PLACA  Annuity  Account  is 
divided  into  thirty-one  subaccounts. 
Each  subaccount  invests  exclusively  in 
a  Portfolio  of  one  of  seven  series-type 
registered  investment  management 
companies.  The  assets  of  the  PLACA 
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management  investment  company.  VIP 
II  is  a  series  investment  company  as 
defined  by  Rule  18f-2  under  the  1940 
Act  and  currently  comprises  five 
portfolios.  VIP  II  issues  a  separate  series 
of  shares  of  beneficial  interest  in 
connection  with  each  portfolio  and  has 
registered  these  shares  under  the  1933 
Act  on  Form  N-1  A.  One  of  these 
portfolios  is  the  Replaced  Portfolio.  The 
investment  adviser,  subadviser  and 
distributor  of  the  Replaced  Portfolio  are 
not  affihated  with  PMLIC  or  PLACA. 
Shares  of  the  Replaced  Portfolio  are 
held  by  the  Accounts  either  directly  or 
indirectly  through  certain  of  their 
subaccounts. 

13.  The  Market  Street  Fund,  Inc. 
("Market  Street")  was  incorporated  in 
Maryland  on  March  21,  1985.  Market 
Street  is  registered  under  the  1940  Act 
as  an  open-end  diversified  management 
investment  company.  Market  Street  is  a 
series  investment  company  as  defined 
by  Rule  18f-2  under  the  Act  and 
currently  comprises  eleven  Portfolios. 
Market  Street  issues  a  separate  series  •f 
shares  in  connection  with  each  Portfolio 
and  has  registered  these  shares  under 
the  1933  Act  on  Form  N-1  A. 
Providentmutual  Investment 
Management  Company  ("PIMC"),  an 
indirect  subsidiary  of  PMLIC,  serves  as 
investment  adviser  to  certain  of  the 
Market  Street  Portfolios. 

14.  Market  Street  and  PIMC  are 
organizing  the  New  Portfolio.  PIMC  will 
serve  as  the  investment  adviser  of  the 
New  Portfolio.  PIMC  will  enter  into  a 
contract  with  State  Street  Global 
Advisers  ("State  Street"),  a  division  of 
State  Street  Bank  and  Trust  Company, 
imder  which  State  Street  will  manage 
the  New  Portfolio  as  subadviser. 

15.  PMLIC,  on  its  behalf  and  on  behalf 
of  the  PMLIC  Annuity  Account  and  the 
PMLIC  Account,  and  PLACA,  on  its 
behalf  and  on  behalf  of  the  PLACA 
Annuity  Account  and  the  PLACA  Life 
Account,  propose  to  substitute  shares  of 
the  New  Portfolio  for  shares  of  the 
Replaced  Portfolio.  The  Applicants 
believe  that  by  making  the  proposed 
substitutions  in  each  of  the  Accounts, 
they  can  better  serve  the  interests  of 
owners  of  their  Contracts  as  described 
below. 

16.  The  Replaced  Portfolio  and  the 
New  Portfolio  have  substantially  the 
same  investment  objective.  Both  are 
passively  managed  portfolios  that  seek 
investment  results  that  correspond  to 
the  total  return  of  common  stocks 
publicly  traded  in  the  United  States,  as 
represented  by  the  Standard  &  Poor's 
Composite  Index  of  500  Stocks  (the 
"S&P  500").  Both  invest  substantially  all 
of  their  assets  in  the  common  stocks  that 
are  included  in  the  S&P  500,  and  both 


attempt  to  minimize  the  difference 
("tracking  error)  between  their 
investment  performance  and  the 
investment  performance  of  the  S&P  500. 
As  a  result  of  their  similar  investment 
objectives  and  policies,  the  Replaced 
Portfolio  and  the  New  Portfolio  present 
substantially  the  same  investment  risk, 
which  is  the  risk  of  investing  in  the 
stocks  of  large  U.S.  issuers  that  are 
included  in  the  S&P  500. 

17.  At  least  until  May  1.  2001.  PMLIC 
and  PLACA  intend  to  maintain  the  same 
total  expense  ratio  for  the  New  Portfolio 
as  the  Replaced  Portfolio  has 
experienced.  Total  expenses  as  a 
percentage  of  net  assets  are  .28%  for  the 
Replaced  Portfolio.  This  rate  reflects  a 
voluntary  reimbiusement  by  the 
investment  adviser  for  total  operating 
expenses  in  excess  of  .28%  of  average 
net  assets.  This  arrangement  may  be 
terminated  at  any  time.  Contractual  total 
management  fees  for  the  Replaced 
Portfolio  are  .24%  of  average  net  assets. 
Total  annual  operating  expenses 
without  reimbursements  would  have 
been  .35%  of  average  net  assets  for  the 
fiscal  year  ended  December  31.  1998. 
Contractual  total  management  fees  for 
the  New  Portfolio  will  be  .24%  of 
average  net  assets.  Total  annual 
operating  expenses  for  the  New 
Portfolio  are  expected  to  be  .39%  of 
average  net  assets;  however,  total 
expenses  as  a  percentage  of  net  assets 
for  the  New  Portfolio  will  be  .28%  as 
the  result  of  the  reimbursement  of 
expenses. 

18.  Currently,  approximately  $300 
million  of  Contract  owner  funds  are 
allocated  to  the  Replaced  Portfolio. 
PMLIC  and  PLACA  intend  to  reallocate 
the  entire  amount  cm-rently  invested  in 
the  Replaced  Portfolio,  less  Contract 
owner  reallocations  to  other  currently 
existing  investment  options,  to  the  New 
Portfolio.  The  Applicants  believe  that 
the  amount  of  such  Contract  owner 
reallocations  will  be  insubstantial,  and 
that  the  New  Portfolio  will  have  more 
than  enough  assets  to  replicate  the 
investment  structure  and  performance 
of  the  S&P  500  Index. 

19.  The  Applicants  believe  that  it  is 
in  the  interests  of  Contract  owners  that 
PMLIC  and  PLACA  control,  to  the 
extent  practicable,  the  underlying 
Portfolios  in  which  the  Accounts  invest. 
The  Applicants  also  believe  that        - 
Contract  owners  are  benefited  to  the 
extent  the  PMLIC  and  PLACA  are  able 
to  improve  their  efficiency  in 
administering  the  products  they  offer 
and  increase  their  oversight  over  the 
investment  options  that  are  available  to 
Contract  owners. 

20.  Control,  administrative  efficiency 
and  oversight  are  important  to  Contract 
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owners  because  they  help  ensure  the 
quality  of  PMLIC's  and  PLACA's 
products  and  help  reduce  unnecessary 
costs.  For  example,  because  the 
Replaced  Portfolio  is  available  as  a 
portfolio  in  other  variable  insurance 
products  offered  by  unaffiliated 
companies,  PMLIC  and  PLACA  do  not 
have  nearly  as  much  influence  over 
matters  relating  to  the  Replaced 
Portfolio  as  they  will  have  with  respect 
to  the  New  Portfolio.  In  particular,  by 
being  able  to  interact  directly  with 
Market  Street's  board  of  directors, 
PMLIC  and  PLACA  vdll  better  be  able 
to  have  meaningful  input  on  matters 
relating  to  the  New  Portfolio,  such  as 
the  use  of  particular  investment 
techniques  by  the  New  Portfolio  and  the 
level  of  Portfolio  expenses. 
Furthermore,  the  substitution  of  the 
New  Portfolio  will  give  PMLIC  and 
PLACA  greater  ability  to  coordinate 
events  requiring  communications  to 
Contract  owners.  Changes  to  the 
management  or  structure  of  Portfolios 
that  are  offered  through  the  Contracts 
but  are  managed  by  firms  that  are 
unaffiliated  with  PMLIC  or  PLACA 
(such  as  the  Replaced  Portfolio)  can 
result  in  costly,  off-cycle 
commimications  and  mailings  to 
Contract  owners  that  might  otherwise  be 
avoided.  In  addition,  to  the  extent  that 
the  investment  management  of  a 
Portfolio  is  unsatisfactory  for  any 
reason,  correction  of  the  matter  is  often 
less  complicated  and  cheaper  in 
situations  where  the  investment 
manager  of  the  Portfolio  is  affiliated 
with  the  sponsor  of  the  Accounts  than 
in  situations  where  the  investment 
manager  is  unaffiliated.  In  the  latter 
case,  regulatory  approval  of  the 
substitution  of  another  Portfolio  may  be 
the  only  available  alternative. 

21.  The  proposed  substitution  will 
thus  enhance  PMLIC's  and  PLACA's 
ability  to  control  both  their  costs  and 
the  costs  of  their  products  (through 
administrative  efficiencies  and  the 
greater  ability  to  control  the  costs  of  the 
New  Portfolio),  and  in  this  way  will  be 
able  to  ensure  their  continued 
competitiveness  over  time.  Furthermore, 
the  proposed  substitution  will  increase 
PMLIC's  and  PLACA's  ability  to  monitor 
the  investment  performance  of  the  New 
Portfolio  (including  the  accuracy  of  its 
tracking  the  performance  of  the  S&P 
500),  to  react  quickly  to  any  issues  that 
may  arise  in  connection  with  the  New 
Portfolio's  operations  and  to  ensure  that 
the  management  of  the  New  Portfolio  is 
fully  consistent  with  both  the  terms  and 
purposes  of  the  Contracts  offered  to 
customers  and  with  the  other 


investment  options  that  are  available 
through  the  Contracts. 

22.  The  proposed  substitution  reduces 
the  possibility  of  conflicts  that  can  arise 
in  connection  with  the  use  of  Portfolios 
that  are  used  in  "shared"  funding 
arrangements  by  unaffiliated  insurance 
companies. 

23.  By  supplements  to  the  various 
prospectuses  for  the  Contracts  and  the 
Accounts,  all  owners  of  the  Contracts 
will  be  notified  of  the  Applicants' 
intention  to  take  the  necessary  actions, 
including  seeking  the  order  requested 
by  the  application,  to  substitute  shares 
of  the  Portfolio. 

24.  The  supplements  for  the  Accoimts 
will  advise  Contract  owners  that  from 
the  date  of  the  supplement  until  30  days 
after  the  date  of  the  proposed 
substitution,  Contract  owners  are 
permitted  to  make  one  transfer  of  all 
amounts  under  a  Contract  invested  in 
any  one  of  the  affected  Accounts  or 
subaccounts  to  another  subaccount  or 
separate  account  available  under  a 
Contract  without  that  transfer  coimting 
as  a  "free"  transfer  permitted  imder  a 
Contract.  The  supplements  also  inform 
Contract  owners  that  PMLIC  and 
PLACA  will  not  exercise  any  rights 
reserved  under  any  Contract  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  proposed 
substitution. 

25.  The  substitution  will  be  effected 
by  redeeming  shares  of  the  Replaced 
Portfolio  on  the  date  of  the  substitution 
at  net  asset  value  and  using  the 
proceeds  to  purchase  shares  of  the  New 
Portfolio  at  net  asset  value  on  the  same 
date.  No  transfer  or  similar  charges  will 
be  imposed  by  PMLIC  or  PLACA  and,  at 
all  times,  all  contracts  and  policies  will 
remain  unchanged  and  fully  invested. 

26.  While  the  substitution  may  be 
effected  in  cash,  the  Apphcants  are 
contemplating  the  possibility  of  a 
redemption  of  the  shares  of  the 
Replaced  Portfolio  partly  or  entirely  in 
kind.  If  a  redemption  in  kind  is  effected, 
the  cash  and  securities  received  as 
payment  in  kind  would  then  be  used  to 
purchase  shares  of  the  New  Portfolio. 
Redemption  and  contribution  in  kind 
would  reduce  the  brokerage  costs  that 
would  otherwise  be  charged  in 
connection  with  the  redemption.  In 
kind  redemption  and  contribution 
would  be  done  in  a  manner  consistent 
with  the  investment  objectives  and 
policies  and  diversification 
requirements  of  the  New  Portfolio,  and 
PIMC  and  the  New  Portfolio's 
subadviser  would  review  the  in  kind 
redemption  to  assure  that  the  assets 
proposed  for  the  substitution  are 
suitable  for  the  New  Portfolio.  The 
assets  subject  to  the  in  kind  redemption 


and  contribution  would  be  valued  based 
on  the  normal  valuation  procedures  of 
the  Replaced  Portfolio  and  the  New 
Portfolio.  Any  inconsistencies  in 
valuation  procedures  between  the 
Replaced  Portfolio  and  the  New 
Portfolio  would  be  reconciled  so  that 
the  redeeming  and  purchasing  values 
are  the  same.  It  is  expected  that  any 
inconsistencies  in  valuation  would  be 
minimal  because  both  the  Replaced 
Portfolio  and  the  New  Portfolio  invest 
primarily  in  common  stocks  listed  on 
the  S&P  500  Composite  Price  Index, 
secujities  with  a  readily  ascertainable 
market  value.  Both  the  Replaced 
Portfolio  and  the  New  Portfolio  value  an 
equity  security  at  its  last  sale  price 
before  valuation,  or  if  no  sale  price  is 
available,  at  its  closing  bid  price.  In 
effecting  the  substitution,  the 
redemption  requests  and  the  purchase 
orders  will  be  placed  simultaneously  so 
that  the  purchases  will  be  effected  for 
the  exact  amounts  of  the  redemption 
proceeds.  Consistent  with  Rule  17a-7(d) 
under  the  1940  Act,  no  brokerage 
commissions,  fees  (except  customary 
transfer  fees)  or  other  remunerations 
would  be  paid  in  connection  with  any 
in  kind  transaction.  In  addition,  no 
transfer  fees  will  be  borne  by  the 
Contract  owners. 

27.  The  proposed  substitution  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  owner's  account  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  Contract.  Contract 
owners  will  not  incur  any  fees  or 
charges  as  a  result  of  the  proposed 
substitution,  nor  will  their  rights  or 
PMLIC's  or  PLACA's  obligations  under 
the  Contracts  be  altered  in  any  way.  All 
expenses  incurred  in  connection  with 
the  proposed  substitution,  including 
legal,  accounting  and  other  fees  and 
expenses,  including  brokerage  expenses, 
will  be  paid  by  PMUC  or  PLACA.  In 
addition,  the  proposed  substitution  will 
not  impose  any  tax  liability  on  Contract 
owners.  The  proposed  substitution  will 
not  cause  the  Contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  owTiers  to  be  greater  after  the 
proposed  substitution  than  before  the 
proposed  substitution. 

28.  In  addition  to  the  prospectus 
supplements  distributed  to  owners  of      , 
Contracts,  withia  five  days  after  the 
proposed  substitution,  any  Contract 
owners  who  were  affected  by  the 
substitution  will  be  sent  a  written  notice 
informing  them  that  the  substitution 
was  carried  out  and  that  for  a  period  of 
30  days  following  the  substitution  they 
may  make  one  transfer  of  all  account 
value  imder  a  Contract  invested  in  any 
one  of  the  affected  Accoimts  or 
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Section  26(b)  approving  the  proposed 
substitution. 

3.  The  Contracts  expressly  reserve  for 
PMLIC  or  PLACA  the  right  .'subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  another  investment 
company  for  shares  of  an  investment 
company  held  by  an  Account  or  a 
subaccount  of  an  Account.  The 
prospectuses  for  the  Contracts  and  the 
Accounts  contain  appropriate  disclosure 
of  this  right.  PMLIC  and  PLACA  have 
each  reserved  this  right  of  substitution 
to  preserve  the  opportunity  to  replace 
such  shares  in  situations  where  a 
substitution  will  further  the  mutual 
interests  of  Contract  owners  and 
themselves. 

4.  In  the  present  case,  Contract 
owners  will  be  at  least  as  well  off  after 
the  proposed  substitution  as  they  are 
today.  Shares  of  Replaced  Portfolio  will 
be  replaced  by  a  portfolio  writh 
substantially  the  same  investment 
objectives  and  policies  and  substantially 
the  same  expenses.  Furthermore,  the 
proposed  substitution  retains  for 
Contract  owners  the  investment 
flexibility  which  is  a  central  feature  of 
the  Contracts.  If  the  proposed 
substitution  is  carried  out,  the  Contract 
owners  will  be  permitted  to  allocate 
purchase  payments  and  transfer  account 
values  between  and  among  the  same 
number  of  separate  accounts  or 
subaccounts  as  they  could  before  the 
proposed  substitution.  Most  importantly 
the  proposed  substitution  provides  the 
benefit  of  allowing  the  Applicants 
greater  control  over  the  management 
and  administration  of  the  Contracts  and 
their  underlying  investments  and 
reducing  the  risk  of  harm  that  can  result 
from  less  control. 

5.  In  these  respects,  the  proposed 
substitution  is  fully  consistent  with  the 
policies  underlying  Section  26(b). 
Unlike  traditional  unit  investment  trusts 
where  a  depositor  could  only  substitute 
an  investment  security  in  a  manner 
which  permanently  affected  all  the 
investors  in  the  trust,  the  Contracts 
provide  each  Contract  owner  with  the 
right  to  exercise  his  or  her  own 
judgment  and  transfer  account  values  to 
other  separate  accounts  or  subaccounts 
without  cost  or  other  disadvantage.  The 
proposed  substitution  will  not  result  in 
the  type  of  costly  forced  redemption 
which  Section  26(b)  was  designed  to 
prevent. 

6.  The  proposed  substitution  also  is 
unlike  the  type  of  substitution  which 
Section  26(b)  was  designed  to  prevent  in 
that  by  purchasing  a  Contract,  Contract 
owners  select  much  more  than  a 
particular  investment  company  in 
which  to  invest  their  account  values. 
They  also  select  the  specific  type  of 


insurance  coverage  offered  by  PMLIC  or 
PLACA  under  their  Contracts  as  well  as 
numerous  other  rights  and  privileges  set 
forth  in  the  Contracts.  Contract  owners 
would  reasonably  have  considered 
PMLIC's  or  PLACA's  size,  financial 
condition  and  reputation  for  service  in 
selecting  their  Contracts.  These  factors 
will  not  change  as  a  result  of  the 
proposed  substitution. 

7.  The  Applicants  submit  that  the 
proposed  substitution  meets  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  similar 
substitutions  that  have  been  approved 
in  the  past. 

8.  Section  17(a)  (1)  and  (2)  of  the  1940 
Act  generally  prohibit  any  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  an 
affiliated  person,  from  selling  any 
security  or  other  property  to  such 
registered  investment  company  and 
from  piu-chasing  any  security  or  other 
property  fi'om  such  registered 
investment  company.  PMLIC  and 
PLACA  anticipate  that  the  proposed 
substitution  will  be  accomplished  in 
whole  or  in  part  by  redeeming  shares  of 
the  Replaced  Portfolio  in  kind  rather 
than  in  cash  and  then  using  the 
securities  received  to  purchase  shares  of 
the  New  Portfolio. 

9.  PMLIC,  as  depositor  of  the  PMLIC 
Annuity  Account  and  the  PMLIC 
Account,  effectively  controls  those 
Accounts,  and  therefore  is  an  affiliated 
person  of  each  of  the  PMLIC  Annuity 
Account  and  the  PMLIC  Account. 
PLACA,  as  depositor  of  the  PLACA 
Annuity  Account  and  the  PLACA  Life 
Account,  effectively  controls  the  PLACA 
Annuity  Accoimt  and  the  PLACA  Life 
Account,  and  is  therefore  an  affiliated 
person  of  those  Accounts. 

10.  The  Accounts,  PLACA  and  PIMC 
are  under  the  common  control  of  PMLIC 
and  therefore  may  be  deemed  to  be 
affiliated  persons  of  one  another.  PIMC, 
as  investment  adviser  to  Market  Street, 
is  an  affiliated  person  of  Market  Street. 

1 1 .  If  the  Applicants  effect  the 
proposed  redemption  and  contribution 
in  kind,  the  Accounts  would  receive 
securities  upon  redemption  of  shares  of 
the  Replaced  Portfolio.  The  Accounts 
would  then  purchase  shares  of  the  New 
Portfolio  from  Market  Street  with  the 
securities  acquired  in  the  redemption. 
The  redemption  and  contribution  in 
kind  therefore  involve  a  purchase  and 
sale  of  property  among  parties  which 
may  be  deemed  to  be  affiliated  persons 
under  Section  17(a)  of  the  1940  Act. 

12.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  grant  an  order 
exemption  any  transaction  fi'om  the 
prohibitions  of  Section  17(a)  if  the 
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evidence  establishes  that:  (1)  The  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (2)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

13.  The  Applicants  submit  that  the 
terms  under  which  any  redemption  and 
contribution  in  kind  would  be  effected 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person.  The  Applicants  further  submit 
that  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned  and  with  the  general 
pxu-poses  of  1940  Act. 

14.  If  a  redemption  and  contribution 
in  kind  is  effected,  each  of  PMLIC  and 
PLACA,  on  behalf  of  its  respective 
Accoimts,  would  contemporaneously 
place  a  redemption  request  with  the 
Replaced  Portfolio  and  a  purchase  order 
with  the  New  Portfolio  so  that  each 
piu-chase  in  the  New  Portfolio  would 
correlate  to  the  amoimt  of  the 
redemption  proceeds  received  fi'om  the 
Replaced  Portfolio.  As  a  result,  at  all 
times,  monies  attributable  to  Contract 
owners  then  invested  in  the  Replaced 
Portfolio  would  remain  fully  invested. 

15.  Furthermore,  the  interests  of  the 
Contract  owners  would  not  be  diluted 
by  the  proposed  transaction.  The 
redemption  and  contribution  in  kind 
would  be  done  at  values  consistent  with 
the  policies  of  both  the  Replaced 
Portfolio  and  the  New  Portfolio.  In 
addition,  PIMC  and  the  proposed 
subadviser  of  the  New  Portfolio  would 
review  the  asset  transfers  to  ensure  that 
the  assets  meet  the  objectives  of  the 
New  Portfolio  and  that  they  are  valued 
imder  the  appropriate  valuation 
procedures  of  the  Replaced  Portfolio 
Euid  the  New  Portfolio.  The  in  kind 
redemption  and  contribution  would 
reduce  the  brokerage  costs  that  would 
otherwise  be  charged  in  connection 
with  the  full  redemption  of  shares  and 
would  conform  to  the  provisions  of  rule 
17a-7{d)  under  the  1940  Act. 

16.  The  Applicants  believe  proposed 
redemption  and  contribution  in  kind  are 
consistent  with  the  general  purposes  of 
the  1940  Act  and  do  not  present  any  of 
the  abuses  that  the  1940  Act  was 
designed  to  address.  The  Applicants 
would  carry  out  the  proposed 
substitution  and  any  redemption  and 
purchase  in  kind  in  a  manner 
appropriate  in  the  public  interest  and 


consistent  with  the  protection  of 
investors.  The  Applicants  submit  that 
the  proposed  redemption  and 
contribution  in  kind  meets  the 
standards  the  Commission  and  its  staff 
have  applied  to  applications  for  orders 
of  exemption  for  similar  redemptions  in 
kind  that  have  been  granted  in  the  past. 

17.  The  Applicants  request  an  order  of 
the  Commission  pursuant  to  Section 
26(b)  of  the  1940  Act  approving  the 
proposed  substitution  by  PMLIC  and 
PLACA  and  piu-suant  to  Section  17(b)  of 
the  1940  Act  exempting  any  related 
transaction  involving  a  redemption  and 
contribution  in  kind  from  Section  17(a). 
The  proposed  substitution  and  related 
transaction  will  not  be  completed  until 
after  both  (1)  the  Commission  has  issued 
an  Order  granting  the  relief  requested  in 
this  application  and  (2)  the  post- 
effective  amendment  to  the  registration 
statement  of  Market  Street  registering 
the  New  Portfolio  and  its  shares  with 
the  Commission  is  effective. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
order  meets  the  standards  set  forth  in 
Section  26(b)  of  the  1940  Act  and 
Section  17(b)  of  the  1940  Act  and 
should,  therefore,  be  granted. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-380  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24231:812-11782 

Standish,  Ayer  &  Wood  Investment 
Trust,  et  al.,  Notice  of  Application 

January  3,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  1 7(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
limited  partnership  to  transfer  all  their 
assets  to  corresponding  new  series  of  a 
registered  open-end  management 
investment  company  in  exchange  for 
shares  of  the  new  series. 

APPLICANTS:  Standish,  Ayer  &  Wood 
Investment  Trust  ("Trust"),  Standish 
Small  Cap  Value  Fxmd,  Limited 


Partnership  ("Small  Cap  Partnership"), 
SIMCO  International  Small  Cap  Fund, 
Limited  Partnership  ("International 
Partnership"  and  together  with  the 
Small  Cap  Partnership,  the 
"Partnerships"),  Standish,  Ayer  &  Wood 
Inc.  ("Standish"),  Standish  International 
Management  Company,  L.P.  ("SIMCO" 
and  together  with  Standish,  the 
"Advisers"),  and  Standish  Investments, 

Inc.  c^sn"). 

RUNG  DATES:  The  application  was  filed 
on  September  20, 1999  and  amended  on 
December  22,  1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  26,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writifag  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW.,  Washington,  D.C. 
20549-0609;  Applicants,  c/o  Beverly  E. 
Banfield,  Standish,  Ayer  &  Wood  Inc. 
One  Financial  Center,  26th  Floor. 
Boston,  MA  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  George  J.  Zomada,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representatioiis 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust 
currently  offers  23  series  and  proposes 
to  offer  two  additional  series,  the 
Standish  Small  Cap  Value  Fund  ("Small 
Cap  Fund")  and  the  Standish 
International  Small  Cap  Fund 
("International  Fund"  and  together  with 
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the  Small  Cap  Fund,  the  "New  Funds"). 
The  investment  objective  and  principal 
strategies  of  eac  i  New  Fund  will  be 
essentially  iden  ical  to  those  of  its 
corresponding  lartnership.  The  Small 
Cap  Partnership  and  the  International 
Partnership  are  Vlassachusetts  limited 
partnerships  orj  anized  on  January  4, 
1999  and  Januai  y  2,  1996.  respectively. 
The  Partnerships  are  not  registered   - 
under  the  Act  ii  i  reliance  on  section 
3(c)(1)  of  the  Act. 

2.  Standish  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act' )  and  serves  as 
investment  adv  ser  to  the  Small  Cap 
Partnership  and  the  Small  Cap  Fund. 
SIMCO.  which  is  wholly-owned  by 
Standish,  is  registered  under  the 
Advisers  Act  arid  serves  as  investment 
adviser  to  the  International  Partnership 
and  to  the  International  Fund.  SII,  a 
wholly-owned  subsidiary  of  Standish. 
serves  as  gener^  partner  ["General 
Partner")  of  thelPartnerships. 

3.  Applicants  propose  that  each  of  the 
acquire  all  the  assets, 
ficient  for  winding  up 
from  its  corresponding 

Exchange  for  New  Fund 

I')  (the  "Exchanges"), 
/ill  be  effected  pursuant 
and  Plan  of  Exchange 

lider  the  Plan.  Shares 
Partnership  in  an 

iave  an  aggregate  net 
iV")  equivalent  to  the 
NAV  of  the  assets  transferred  by  that 
Partnership  to  me  Trust  on  behalf  of  the 
corresponding  New  Fund.  Each 
Partnership  wiB  subsequently  distribute 
the  New  Fund  Shares  it  receives  to  its 
partners  on  a  pi  o-rata  basis  based  on  the 
value  of  the  int  irests  held  on  the 
effective  date  o  the  Exchange  by  each 
partner,  curren  ly  anticipated  to  be 
January  28,  200  0.  Following  the 
Exchange,  each  Partnership  will  be 
liquidated  and  dissolved.  The  expenses 
of  the  Exchang(  <s  will  be  borne  by 
Standish. 

4.  At  an  Octc  aer  12,  1999  meeting  of 
the  board  of  trv  stees  of  the  Trust  (the 
"Board"),  the  I  oard,  including  a 
majority  of  the  members  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19  of  the  Act 
("Independent  Trustees"),  approved  the 
Exchanges.  In  i  pproving  the  Exchanges, 
the  Board  cone  uded  that:  (a)  the 
Exchanges  are  lesirable  as  a  business 
matter  from  th(  point  of  view  of  the 
Trust;  (b)  the  E  (changes  £ire  reasonable 
and  fair,  do  no  involve  overreaching, 
and  are  consist  snt  with  the  policies  of 
the  Funds;  and  (c)  the  interests  of 
existing  shareh  olders  in  the  Funds  will 
not  be  diluted  is  a  result  of  the 
Exchanges.  Th  ise  hndings,  and  the. 


New  Funds  will 
minus  assets  si 
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Partnership  in  ^ 
shares  ("Shares 
Each  Exchange  j 
to  an  Agreemer 
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delivered  to  eaq 
Exchange  will 
asset  value  ("N/ 


basis  upon  which  such  findings  were 
made,  have  been  recorded  in  the  minute 
books  of  the  Trust. 

5.  The  board  of  directors  of  SII.  as 
General  Partner  of  the  Partnerships, 
approved  the  Exchange  by  unanimous 
written  consent.  SII,  as  General  Partner, 
will  solicit  through  the  delivery  of  a 
private  placement  memorandum  written 
consents  from  each  limited  partner  to 
amend  the  partnership  agreements  of 
the  Partnerships  to  allow  for  the 
conversion  of  the  Partnerships  into  a 
registered  investment  company.  The 
limited  partners  who  do  not  consent  to 
the  amendment  to  the  partnership 
agreements,  or  who  do  not  wish  to 
participate  in  the  conversion  of  the 
Partnerships,  will  have  an  opportunity 
to  redeem  their  interests  in  the 
Partnerships  before  the  conversion 
occurs. 

6.  The  Exchanges  will  not  be  effective 
until:  (a)  The  Commission  has  issued  an 
order  relating  to  the  application;  (b)  a 
majority  in  interest  of  the  limited 
partners  of  each  Partnership  approve  an 
amendment  to  each  Partnership 
Agreement  to  allow  for  the  conversion 
of  the  Partnerships  into  a  registered 
investment  company;  and  (c)  the  Trust 
and  the  Partnerships  have  received  an 
opinion  of  counsel  that  no  gain  or  loss 
will  be  recognized  by  the  New  Funds 
upon  the  transfer  of  the  Partnerships' 
assets. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  that  person,  acting  as 
principal,  from  selling  to  or  purchasing 
from  the  registered  investment  company 
any  security  or  other  property.  Section 
2(a)(3)  of  the  Act  defines  an  'affiliated 
person"  as,  among  other  things,  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person; 
any  person  controlling,  controlled  by,  or 
under  common  control  with,  the  other 
person;  any  officer,  director,  partner, 
copartner  or  employee  of  the  other 
person;  and,  if  the  other  person  is  an 
investment  company,  its  investment 
adviser. 

2.  Applicants  state  that  each 
Partnership  could  be  deemed  to  be  an 
affiliated  person  of  an  affiliated  person 
of  each  Fund.  Applicants  state  that 
because  SII  (as  General  Partner  of  the 
Partnerships)  and  SIMCO  (as  investment 
adviser  to  the  International  Peirtnership) 
are  under  common  control  with 
Standish  (the  investment  adviser  to  the 
Small  Cap  Partnership),  Standish  could 
be  deemed  to  control  the  Partnerships. 


Each  Partnership  would  be  an  affiliated 
person  of  Standish  and  an  affiliated 
person  of  an  affiliated  person  of  each 
New  Fund  based  on  Standish  and 
SIMCO  begin  the  investment  advisers  to 
the  New  Funds.  In  addition,  several 
limited  partners  who  are  directors  or 
officers  of  Standish  own  greater  than 
5%  of  the  Small  Cap  Partnership,  which 
would  make  these  limited  partners 
affiliated  persons  of  the  Small  Cap 
Partnership.  These  limited  partners  are 
also  affiliated  persons  of  the  New  Funds 
by  reason  of  their  positions  with 
Standish.  Accordingly,  the  Small  Cap 
Partnership  could  also  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  the  Small  Cap  Fund.  Thus,  applicants 
state  that  the  proposed  Exchanges  may 
be  prohibited  under  section  17(a). 

3.  Rule  17a-7  exempts  certain 
purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers  or  directors,  provided,  among 
other  requirements,  that  the  transaction 
involves  a  cash  payment  against  prompt 
delivery  of  a  security.  Applicants  state 
that  the  relief  provided  by  rule  17a-7 
may  not  be  avciilable  for  the  Exchanges 
because  the  Exchanges  will  be  effected 
on  a  basis  other  than  cash.  Applicants 
also  state  that  because  several  limited 
partners  who  are  officers  or  directors  of 
Standish  may  be  deemed  affiliated 
persons  of  the  Small  Cap  Partnership 
because  they  own  5%  or  more  of  the 
Partnership,  the  New  Funds  and  the 
Partnerships  may  be  affiliated  in  a 
manner  other  than  allowed  under  rule 
17a-7. 

4.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  piuposes  of 
the  Act. 

5.  Applicants  submit  that  the  terms  of 
the  Exchanges  are  consistent  with  the 
requirements  of  section  1 7(b)  of  the  Act. 
Applicants  state  that  the  Shares  issued 
by  each  New  Fund  will  have  an 
aggregate  NAV  equal  to  the  value  of  the 
assets  acquired  from  its  corresponding 
Partnership  and  that  because  Shares 
will  be  issued  at  their  NAV,  Fund 
shareholders  will  not  be  diluted. 
Applicants  also  state  that  the 
investment  objective  and  policies  of 
each  New  Fund  are  substantially  similar 
to  its  corresponding  Partnership. 
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Applicants  further  state  that  the  Board, 
including  the  Independent  Trustees, 
have  approved  the  Exchanges,  and  that 
each  Exchange  will  comply  with  rule 
17a-7  (b)  through  (f). 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

1.  The  Exchanges  will  comply  with 
the  terms  of  Rule  17a-7  (b)  tlu-ough  (f). 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-383  Filed  1-6-00;  8:45  am) 

BILUNG  CODE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24232;  812-11828] 

H&Q  Healthcare  Investors  and  H&Q 
Life  Sciences  Investors;  Notice  of 
Application 

lanuary  3,  2000. 

AGENCY:  Seciu-ities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  section  19(b)  of  the  Act  and  rule 
19b-l  under  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants, 
H&Q  Healthcare  hivestors  ("HQH")  and 
H&Q  Life  Sciences  Investors  ("HQL") 
(each  a  "Fimd,"  and  together  the 
"Funds"),  request  an  order  to  permit 
each  fimd  to  make  up  to  foiur 
distributors  of  net  long-term  capital 
gains  in  any  one  taxable  year,  so  long  as 
it  maintains  in  effect  a  distribution 
policy  calling  for  quarterly  distributions 
of  a  fixed  percentage  of  net  asset  value. 
RUNG  DATES:  The  application  was  filed 
on  October  27,  1999,  and  was  amended 
on  December  21,  1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail,  hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  28,  2000,  and 
should  he  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nattire  of  the  writer's  interest,  the 


reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609;  Applicants,  50  Rowes 
Wharf,  Fourth  Floor,  Boston, 
Massachusetts  02110-3328. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  George  J.  Zomada,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Funds  are  registered  under  the 
Act  as  closed-end,  diversified 
management  investment  companies  and 
organized  as  Massachusetts  business 
trusts.  The  investment  objective  of  HQH 
is  long-term  capital  appreciation 
through  investment  in  securities  of 
companies  in  the  healthcare  industry. 
The  investment  objective  of  HQL  is 
long-term  capital  appreciation  through 
investment  in  securities  of  companies  in 
the  life  sciences  industry.  Hambrecht  & 
Quist  Capital  Management  Incorporated, 
an  investment  adviser  registered  under 
the  Investment  Adviser  Act  of  1940, 
serves  as  each  Fimd's  investment 
adviser. 

2.  On  May  10, 1999,  each  Fimd's 
board  of  trustees  ("Board"),  adopted  a 
managed  distribution  policy 
("distribution")  with  respect  to  the 
Fund's  common  shares.  Each  Fimd's 
shares  are  listed  and  traded  on  the  New 
York  Stock  Exchange.  Under  the 
Distribution  Policy,  each  Fund  intends 
to  make  quarterly  distributions  to  its 
shareholders  equal  to  2.0%  of  the 
Fund's  net  asset  value  ("NAV").  The 
Boards,  including  a  majority  of  the 
members  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  in 
section  2(a){19)  of  the  Act,  concluded 
that  adoption  of  the  Distribution  Policy 
would  be  in  the  best  interests  of  the 
Funds'  shareholders.  Applicants  state 
that,  while  at  times  since  inception  each 
Fund's  shares  have  traded  at  a  premium, 
each  Fund's  shares  generally  have 
traded  at  a  discount  to  NAV.  In  this 
regard,  the  Boards  took  into  account 
empirical  evidence  that,  in  some  cases, 
market  price  discounts  to  NAV  have 
narrowed  upon  adoption  of  similar 


distribution  policies  by  other  closed-end 
investment  companies. 

3.  Each  Fund  requests  relief  to  permit 
it,  so  long  as  it  maintains  in  effect  the 
Distribution  Policy,  to  make  up  to  four 
long-term  capital  gains  distributions  in 
any  one  taxable  year. 

Applicants'  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  very  twelve  months.  Rule  19b-l(a) 
under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(c)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l{f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Applicants  assert  that  rule  19b-l, 
by  limiting  the  number  and  amount  of 
net  long-term  capital  gains  distributions 
that  each  Fund  may  make  with  respect 
to  any  one  year,  may  prevent  the  normal 
operation  of  the  Distribution  Policy 
whenever  the  Fund's  realized  net  long- 
term  capital  gains  in  any  year  exceed 
the  total  of  the  long-term  capital  gains 
that  under  rule  19b-l  may  include  such 
capital  gains.  As  a  result,  applicants 
state  that  each  Fund  might  have  to 
combine  the  third  and  fourth  quarter 
dividends  to  comply  with  rule  19b-l, 
thereby  disturbing  the  regularity  of  the 
dividend  policy  or  fund  the 
distributions  with  a  return  of  capital. 
Applicants  further  state  that  the  long- 
term  capital  gains  in  excess  of  the  fixed 
distributions  permitted  by  rule  19b-l 
then  would  have  to  be  added  to  one  of 
the  permitted  capital  gains 
distributions,  thus  exceeding  the  total 
minimum  amount  called  for  by  the 
Distribution  Policy,  or  be  retained  by 
each  Fund,  with  each  Fimd  paying  taxes 
on  the  long-term  capital  gains  that  are 
retained.  Applicants  believe  that  the 
application  of  rule  19b-l  to  its 
Distribution  Policy  may  create  pressure 
to  limit  the  realization  of  long-term 
capital  gains  to  the  total  amount  of  the 
fixed  quarterly  distributions  that  under 
the  rule  may  include  long-term  capital 
gains. 

3.  Applicants  submit  that  one  of  the 
concerns  leading  to  the  adoption  of 
section  19(b)  and  rule  19b-l  was  that 
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shareholders  mi  ght  be  unable  to 
distinguish  betv  'een  frequent 


capital  gains  and 


dividends  from  investment  income. 
Applicants  state  that  each  Fund's 
Distribution  Poicy,  inclu^ding  the  fact 
that  quarterly  d  vidends  may  include 
returns  of  capiti  1  to  the  extent  that  net 
investment  incc  me  and  net  long-term 
capital  gains  an  insufficient  to  meet  the 
distribution  obi  gation,  will  be 
described  in  pei  iodic  communications 
to  its  sharehold  jrs.  Applicants  further 
state  that  in  accjrdance  with  rule  19a- 
1  under  the  Act  a  separate  statement 
showing  the  source  of  the  distribution 
(investment  coi  ipany  taxable  income, 
net  long-term  n  alized  capital  gains  or 
return  of  capita  )  will  accompany  any 
distribution  (or  the  confirmation  of  its 
reinvestment  ui  ider  each  Fund's 
dividend  reinv(  stment  plan)  that  is  not 
from  the  Fund  s  net  investment  income. 
In  addition,  a  si  atement  showing  the 
amount  and  chi  iracter  of  the 
distributions  di  iring  the  year  will  be 
included  with  «  ach  Fund's  IRS  Form 
1099-DIV  and  'orm  1099-B  reports, 
which  will  be  sent  to  each  shareholder 
of  record  who  i  eceived  distributions 
during  the  year  (including  shareholders 
who  sold  shares  during  the  year). 

4.  Applicant!  submit  that  another 
concern  underlying  section  19Cb)  and 
rule  19b-l  is  tl  at  frequent  capital  gains 
distributions  c<  luld  facilitate  improper 
fund  distributii  »n  practices,  including, 
in  particular,  tl  le  practice  of  urging  an 
investor  to  pur  :hase  shares  of  a  fund  on 
the  basis  of  an  ipcoming  dividend 
("selling  the  dii^idend"),  where  the 
dividend  resul  s  in  an  immediate 
corresponding  reduction  in  NAV  and  is 
in  effect  a  retui  n  of  the  investor's 
capital.  Applic  mts  state  that  this 
concern  does  r  ot  apply  to  closed-end 
investment  coi  ipanies  such  as  the 
Funds  which  c  o  not  continuously 
distribute  shar  ss.  Applicants  also  state 
that  the  condit  on  to  the  requested  relief 
would  further  issure  that  the  concern 
about  selling  t  le  dividend  would  not 
arise  in  connei  tion  with  a  rights  offering 
by  the  applica  its.  Applicants  state  that 
any  transferab  e  rights  offering  by  either 
Fund  will  con  ply  with  the  guidelines  of 
the  Commissi(  n  and  its  staff.  In  making 
the  requisite  fi  ndings  in  connection 
with  such  an  c  ffering,  the  Boards  will 
consider,  amo  ig  other  things,  the 
brokerage  conr  missions  that  would  be 
paid  in  connei  ition  with  the  offering. 
Applicants  als  o  state  that  any  such 
offering  will  a  so  comply  with  any 
applicable  Na  ional  Association  of 
Securities  Dealers,  Inc.  rules  regarding 
the  fairness  oi  compensation. 

5.  Applicans  state  that  increased 
administrativ(  costs  also  are  a  concern 


underlying  section  19(b)  and  rule  19b- 
1.  Applicants  assert  that  the  anticipated 
benefits  to  the  Fund's  shareholders  are 
such  that  each  Fund  will  continue  to 
make  quarterly  distributions  regardless 
of  what  portion  is  composed  of  long- 
term  capital  gains. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  or  any  rule  under  the  Act  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
the  applicants  believe  that  the  requested 
relief  satisfies  this  standard. 

Applicant's  Condition 

Each  Fund  agrees  that  the  order 
granting  the  requested  relief  shall 
terminate  upon  the  effective  date  of  a 
registration  statement  under  the 
Securities  Act  of  1933  for  any  future 
public  offering  by  the  Fund  of  its  shares 
other  than: 

(i)  A  rights  offering  with  respect  to  the 
Fund's  shares  to  holders  of  the  Fund's 
shares,  in  which  (a)  shares  are  issued 
only  within  the  six-week  period 
immediately  following  the  record  date 
of  a  quarterly  dividend,  (b)  the 
prospectus  for  such  rights  offering 
makes  it  clear  that  shareholders 
exercising  the  rights  will  not  be  entitled 
to  receive  such  dividend,  and  (c)  the 
Fund  has  not  engaged  in  more  than  one 
rights  offering  during  any  given 
calendar  year;  or 

(ii)  An  offering  in  connection  with  a 
merger,  consolidation,  acquisition,  spin- 
off or  reorganization  of  the  Fund; 

unless  the  Fund  has  received  from  the 
staff  of  the  Commission  written 
assurance  that  the  order  will  remain  in 
effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary-. 

[PR  Doc.  00-,384  Filed  1-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42268;  File  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Request  To  Extend  Temporary 
Effectiveness  of  Reporting  Plan  for 
Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  the  Boston  Stock 
Exchange,  Inc.,  the  Chicago  Stock 
Exchange,  Inc.  and  the  Philadelphia 
Stock  Exchange,  Inc. 

December  23,  1999. 

I.  Introduction 

On  November  29,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  on  behalf  of  itself  and  the 
Boston  Stock  Exchange,  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  submitted  to  the 
Securities  and  Exchange  Conmiission 
("Commission"  or  "SEC")  a  proposal  to 
extend  the  operation  of  a  joint 
transaction  reporting  plan  ("Plan")*  for 
Nasdaq/National  Market  ("Nasdaq/ 
NM")  (previously  referred  to  as  Nasdaq/ 
NMS)  securities  traded  on  an  exchange 
on  an  unlisted  or  listed  basis. ^  The 
proposal  would  extend  the  effectiveness 
of  the  Plan,  as  amended  by  Revised 
Amendment  No.  9,  as  defined  in 
footnote  3,  through  June  30,  2000.^  The 


■  See  Letter  from  Roliert  E.  Aber.  Vice  President 
and  General  Counsel,  Nasdaq,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  November  29.  1999 
("November  1999  Extension  Request").  The 
November  1999  Extension  Request  also  requests 
that  the  Commission  continue  to  provide  exempli ve 
relief,  previously  granted  in  connection  with  the 
Plan  on  a  temporary  basis,  from  Rules  llAcl-2  and 
llAa3-l  under  the  Securities  Exchange  Act  of 
1934.  as  amended  ("Act").  15  U.S.C.  78a  et  seq.  The 
signatories  to  the  Plan  are  the  Participants  for 
purposes  of  this  release,  how/ever",  the  BSE  joined 
the  Plan  as  a  "limited  participant"  and  reports 
quotation  information  and  transaction  reports  only 
in  Nasdaq/NM  securities  listed  on  the  BSE. 
Originally,  the  American  Stock  Exchange,  Inc. 
("Amex")  was  a  Participant  but  withdrew  its 
participation  from  the  Plan  in  August  1994. 

2  Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f)  of  the  Act 
permits  unlisted  trading  privileges  ( "UTP")  under 
certain  circumstances.  For  example.  Section  12(f), 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-the-counter 
("OTC/UTP").  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(f)  requirement.  For  a  more  complete  discussion 
of  the  Section  12(0  requirement,  see  November 
1995  E.xtension  Order,  infra  note  7. 

5  On  March  18.  1996,  the  Commission  solicited 
comment  on  a  revenue  sharing  agreement  among 
the  Participants.  See  March  1996  Extension  Order. 
infra  note  7.  Thereafter  the  Participants  submitted 
certain  technical  revisions  to  the  revenue  sharing 
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Commission  also  is  extending  certain 
exemptive  relief  as  described  below. 
The  November  1999  Extension  Request 
also  requests  that  the  Commission 
approve  the  Plan,  as  amended,  on  a 
permanent  basis  on  or  before  June  30, 
2000.  During  the  extension  of  the  Plan, 
the  Commission  will  consider  whether 
to  approve  the  proposed  Plan,  as 
amended,  on  a  permanent  basis. 

n.  Background 

The  Plan  governs  the  collection, 
consolidation  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  seciuities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  a  grant  of  UTP.*  The 
Commission  approved  trading  pursuant 
to  the  Plan  on  a  one-year  pilot  basis, 
with  the  pilot  period  to  commence 
when  transaction  reporting  pursuant  to 
the  Plan  commenced.  The  Commission 
originally  approved  the  Plan  on  June  26, 
1990.5  Accordingly,  the  pilot  period 
commenced  on  Jidy  12,  1993  and  was 
*        scheduled  to  expire  on  July  12,  1994. » 
The  Plan  has  since  been  in  operation  on 
an  extended  pilot  basis.^ 


agreement  ("Revised  Amendment  No.  9").  See 
Letter  firom  Robert  E.  Aber,  Vice  President  and 
General  Counsel,  Nasdaq,  to  )onathan  G.  Katz,    . 
Secretary,  Commission,  dated  September  13,  1996. 
See  also  September  1996  Extension  Order,  infra 
note  7. 

••  See  SecUon  1 2(f)(2)  of  the  Act. 

*  See  Securities  Exchange  Act  Release  No.  28146 
(June  26,  1990),  55  FR  27917  (July  6,  1990)  ("1990 
Plan  Approval  Order"). 

»  See  letter  from  David  T.  Rusoff,  Foley  &  Lardner, 
to  Betsy  Prout,  Division  of  Market  Regulation 
("Division"),  SEC,  dated  May  9,  1994. 

'  See  Securities  Exchange  Act  Release  No.  34371 
(July  13,  1994),  59  FR  37103  (July  20,  1994); 
Securities  Exchange  Act  Release  No.  35221  (January 
11,  1995).  60  FR  3886  (January  19.  1995);  Securities 
Exchange  Act  Release  No.  36102  (August  14,  1995), 

60  FR  43626  (August  22,  1995)  ("August  1995 
Approval  Order");  Securities  Exchange  Act  Release 
No.  36226  (September  13,  1995),  60  FR  49029 
(September  21,  1995);  Securities  Exchange  Act 
Release  No.  36368  (October  13,  1995).  60  FR  54091 
(October  19. 1995);  Securities  Exchange  Act  Release 
No.  36481  (November  13.  1995),  60  FR  58119 
(November  24,  1995)  ("November  1995  Extension 
Order");  Securities  Exchange  Act  Release  No.  36589 
(December  13, 1995),  60  FR  65696  (December  20. 
1995);  Securities  Exchange  Act  Release  No.  36650 
(December  28,  1995),  61  FR  358  (January  4,  1996); 
Securities  Exchange  Act  Release  No.  36934  (March 
6,  1996),  61  FR  10408  (March  13.  1996);  Securities 
Exchange  Act  Release  No.  36985  (March  18.  1996). 

61  FR  12122  (March  25,  1996)  ("March  1996 
Extension  Order");  Securities  Exchange  Act  Release 
No.  37689  (September  16.  1996),  61  FR  50058 
(September  24,  1996)  ("September  1996  Extension 
Order");  Securities  Exchange  Act  Release  No.  37772 
(October  1.  1996).  61  FR  52980  (October  9,  1996); 
Securities  Exchange  Act  Release  No.  38457  (March 
31,  1996),  62  FR  16880  (April  8,  1997);  Securities 
Exchange  Act  Release  No.  38794  (June  30. 1997)  62 
FR  36586  (July  8.  1997);  Securities  Exchange  Act 
Release  No.  39505  (December  31,  1997)  63  FR  1515 
(January  9,  1998);  Securities  Exchange  Act  Release 
No.  40151  (July  1,  1998)  63  FR  36979  (July  8,  1998) 
("July  1998  Extension  Order");  Securities  Exchange 
Act  Release  No.  40896  (December  31.  1998)  64  FR 


m.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others  of 
quotation  and  transaction  information 
in  "eligible  securities."  «  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports;  . 
Terms  and  Conditions  of  Access; 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  Understandings  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer  ("BBO");  Dispute 
Resolution;  and  Method  of 
Determination  and  Imposition,  and 
Amoimt  of  Fees  and  Charges. ^ 

IV.  Exemptive  Relief 

In  conjimction  with  the  Plan,  on  a 
temporary  basis,  the  Commission 
granted  an  exemption  to  vendors  from 
Rule  llAcl-2  under  the  Act  regarding 
the  calculation  of  the  BBO  >o  and 
granted  the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  under  the 
Act  that  requires  transaction  reporting 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data.  As 
discussed  further  below  in  the  Summary 
of  Comments,  the  Participants  ask  in  the 
November  1999  Extension  Request  that 


1834  (January  12.  1999)  ("December  1998  Extension 
Order");  and  Securities  Exchange  Act  Release  No. 
41392  (May  12,  1999),  64  FR  27839  (May  21,  1999) 
("May  1999  Approval  Order"). 

*The  Plan  defines  "eligible  security"  as  any 
Nasdaq/NM  security  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act  or  that 
is  listed  on  a  national  securities  exchange.  On  May 
12,  1999,  the  Commission  expanded  the  number  of 
eligible  Nasdaq/NM  securities  that  may  be  traded 
by  the  CHX  pursuant  to  the  Plan  from  500  to  1000. 
See  May  1999  Approval  Order,  supra  note  7. 

*'The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing  which  is  available 
for  inspection  and  copying  in  the  Commission's 
public  reference  room. 

'"Rule  llAcl-2  under  the  Act  requires  that  the 
best  bid  or  best  offer  be  computed  on  a  price/size/ 
time  algorithm  in  certain  circumstances. 
Specifically,  Rule  llAcl-2  under  the  Act  provides 
that  "in  the  event  two  or  more  reporting  market 
centers  make  available  identical  bids  or  offer  for  a 
reported  security,  the  best  bid  or  ofi'er  .  .  .  shall  be 
computed  by  ranking  all  such  identical  bids  or 
offers.  .  .  first  by  size  .  .  .  then  by  time."  The 
exemption  permits  vendors  to  display  the  BBO  for 
Nasdaq  securities  subject  to  the  Plan  on  a  price/ 
time/size  basis. 


the  Commission  grant  an  extension  of 
the  exemptive  relief  described  above  to 
vendors  until  the  BBO  calculation  issue 
is  fully  resolved.  Additionally,  in  the 
November  1999  Extension  Request,  the 
Participants  also  request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to  the 
BSE  for  as  long  as  the  BSE  is  a  Limited 
Participant  under  the  Plan. 

V.  Summary  of  Comments 

In  the  December  1998  Extension 
Order,  the  Commission  requested 
comment  on  the  following  issues: 
Whether  the  BBO  calculation  for 
securities  traded  pursuant  to  the  Plan 
should  be  based  on  a  price/time/size 
methodology  or  a  price/size/time 
methodology;  whether  there  is  a  need 
for  a  trade  through  rule;  and  the  impact 
of  the  CHX's  intended  use  of  BRASS,  as 
defined  below. 

With  respect  to  the  BBO  calculation 
issue,  the  Nasdaq  Board  approved  a 
recommendation  to  modify  the 
methodology  for  calculating  the  BBO  on 
Nasdaq  to  prioritize  quotes  based  on  a 
price/size/time  algorithm  instead  of  the 
current  price/time/size  algorithm, 
provided  that  Nasdaq  market  makers  are 
subject  to  a  minimum  quote  size 
requirement  of  100  shares  for  at  least 
1 ,000  Nasdaq  securities. ' '  In 
furtherance  of  this  goal,  on  October  29, 
1997,  the  Commission  approved  an 
NASD  proposal  to  extend  and  expand 
the  "Actual  Size  Rule"  12  to  a  total  of 
150  securities  from  100  securities." 
More  recently,  the  Commission 
approved  an  NASD  proposal  to 
permanently  allow  market  makers  to 
quote  their  actual  size  by  reducing  the 
minimum  quotation  size  requirement 
for  all  Nasdaq  securities  to  one  normal 
unit  of  trading."* 

In  addition,  the  NASD  submitted  a 
proposed  rule  change  to  establish  an 


' '  The  NASD  Board  approved  a  recommendation 
that  the  price/size/time  algorithm  be  utilized  when 
a  meaningful  portion  of  Nasdaq  securities  are 
subject  to  a  minimum  quote  size  requirement  of  100 
shares.  In  addition,  the  Nasdaq  and  NASD  Boards 
agreed  that  if  Nasdaq  develops  the  technological 
capability  to  afford  market  makers  simultaneous 
electronic  access  to  all  market  maker  quotes  at  the 
same  price  level,  the  methodology  useid  to 
determine  the  quoted  size  of  the  Nasdaq  market  will 
be  re-examined  to  accommodate  reflection  of  the 
fully  accessible  size  displayed  on  Nasdaq. 

"  See  Securities  Exchange  Act  Release  No.  39285 
(October  29,  1997).  62  FR  59932  (November  5. 
1997). 

"  See  Securities  Exchange  Act  Release  No.  38513 
(April  15,  1997),  62  FR  19369  (April  21.  1997). 
Under  the  Actual  Size  Rule,  market  makers  in 
certain  Nasdaq  securities  are  subject  to  a  minimum 
quotation  size  requirement  of  100  shares  instead  of 
the  applicable  small  order  execution  system 
("SOES")  tier  size  for  that  security. 

'*  See  Securities  Exchange  Act  Release  No.  40211 
(July  15,  1998).  63  FR  39322  (July  22,  1998). 
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integrated  order  (  elivery  and  execution 
system  for  directi  fd  orders  eind  non- 
directed  orders.''  The  NASD  also 
submitted  a  prop  jsed  rule  change  to 
modify  the  NASI  I's  SOES  and  SelectNet 
systems  and  crea  e  a  new  system, 
Nasdaq  National  Market  Execution 
System."^  Either  af  the  proposed  new 
systems,  if  appro  i^ed,  would  alter  SOES 
and  SelectNet  an  i  would  have  an 
impact  on  the  Pli  in  (e.g..  the  manner  in 
which  Plan  parti  ;ipants  interact  with 
orders  and  quote;  displayed  in  Nasdaq). 
With  respect  to  t  le  need  for  a  trade 
through  rule,  the  NASD  maintains  that 
it  would  be  more  appropriate  to  address 
this  issue  once  tl  e  issue  of  electronic 
access  to  Nasdac  market  makers'  quotes 
has  been  resolve  1. 

In  December  1 J97.  the  CHX  advised 
the  Commissioni  staff  that  it  intended  to 
replace  its  then  <  xisting  MAX-OTC 
system  with  the  3RASS  system 
developed  by  Av  tomated  Securities 
Clearance,  Limit  ;d  ('ASC'l.i^  In 
December  1998,  the  CHX  stated  its 
intention  to  imp  ement  the  BRASS 
system  by  September  30.  1999.'»  While 
awaiting  deliver  r  of  the  necessary 
BRASS  system  r  lodifications  from  ASC. 
the  CHX  contini  e  to  upgrade  its  MAX- 
OTC  system.  Eai  lier  this  year,  after  ASC 
failed  to  deliver  the  necessary 
modifications,  the  CHX  decided  to  make 
the  improved  M  \X-OTC  system  its 
means  of  access  ng  securities  instead  of 
the  BRASS  system. '8 

VI.  Discussion 


on  finds  that  an 

approval  of  the 
Plan,  as  amended, 
2000,  is  appropriate 
furtheraiice  of  Section  1 1 A  of  the 
Com  nission  believes  that  the 


The  Commiss 
extension  of  tenjporary 
operation  of  the 
through  June  30 
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Exch  inge 


20  In  approving 
has  considered  the 


E  ichange  Act  Release  No.  39718 
12124  (March  12.  1998). 
Directed  orders  are  those  that 
(  hooses  to  send  to  a  specific 
r,  electronic  communications 
JTP  exchange  for  delivery  and 
led  orders  are  those  that  are 
Nasdaq  market  maker  or  ECN. 
the  broker-dealer  entering  the 
the  particular  Nasdaq  market 
ixchange  it  wants  to  access,  the 
le  next  available  executing 
the  national  BBO. 

Act  Release  No.  41296 
^r"i9844  (April  22.  1999). 
1  997  Extension  Request  and 
.  Simon.  Foley  &  Lardner  to 
ienior  Associate  Director, 
December  12.  1997. 
998  Extension  Order,  supra 


iVi 


to  the 

It  I 


extension  will  provide  the  Participants 
with  additional  time  to  seek 
Commission  approval  of  pending 
proposals  concerning  the  BBO 
calculation  -'  and  to  begin  to  make 
reasonable  proposals  concerning  a  trade 
through  rule  to  facilitate  the  trading  of 
OTC  securities  pursuant  to  UTP.  With 
respect  to  a  trade  through  rule,  the 
Commission  notes  that  it  has  recently 
proposed  to  expand  the  ITS  linkage  to 
all  securities.  This,  in  turn,  would 
expand  the  coverage  of  the  ITS  trade 
through  rule.'^  While  the  Commission 
continues  to  solicit  comment  on  these 
matters,  the  Commission  believes  that 
these  matters  should  be  addressed 
directly  by  the  Participants  on  or  before 
June  30,  2000  so  that  the  Commission 
may  have  ample  time  to  determine 
whether  to  approve  the  Plan  on  a 
permanent  basis  by  June  30,  2000. 

The  Commission  also  finds  that  it  is 
appropriate  to  extend  the  exemptive 
relief  from  Rule  llAcl-2  under  the  Act 
until  the  earlier  of  June  30,  1999,  or 
until  such  time  as  the  calculation 
methodology  of  the  BBO  is  based  on  a 
price/size/time  algorithm  pursuant  to  a 
mutual  agreement  among  the 
Participants  approved  by  the 
Commission.  The  Commission  further 
finds  that  it  is  appropriate  to  extend  the 
exemptive  relief  from  rule  llAa3-l 
under  the  Act,  that  requires  transaction 
reporting  plans  to  include  market 
identifiers  for  transaction  reports  and 
last  sale  data,  to  the  BSE  through  June 
30,  1999.  The  Commission  believes  that 
the  extensions  of  the  exemptive  relief 
provided  to  vendors  and  the  BSE, 
respectively,  are  consistent  with  the 
Act,  the  Rules  thereunder,  and 
specifically  with  the  objectives  set  forth 
in  Sections  12(f)  and  llA  of  the  Act  and 
in  Rules  llAa3-l  and  llAa3-2 
thereunder. 

rV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposal  that  Eire 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 


Paul  B.  O'Kelly.  Executive  Vice 
H  jgulation  and  Legal.  CHX,  to 
Attornev.  Division.  SEC,  dated 


proposal  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  January  28,  2000. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  11 A  of  the  Act  and 
paragraph  (c)(2)  of  rule  llAa3-2 
thereunder,  that  the  Participants' 
request  to  extend  the  effectiveness  of  the 
Joint  Transactionileporting  Plan,  as 
amended,  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis  through  June  30, 
2000,  and  certain  exemptive  relief 
through  June  30,  2000,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-393  Filed  1-6-00;  8:45  am] 
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tits  extension,  the  Commission 
^tension's  impact  on  efficiency. 


competition,  and  capital  formations.  15  U.S.C. 
78(c)(f). 

'■"  See  e.g..  Actual  Size  Rule  Release,  supra  note 
13  and  IODES  Proposal,  supra  note  14. 

"  Securities  Exchange  Act  Release  No.  42212 
(December  9,  1999).  64  PR  70297  (December  16. 
1999). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42302] 

Order  Canceling  Registrations  of 
Certain  Transfer  Agents 

December  30,  1999. 

On  October  28, 1999.  notice  was 
published  in  the  Federal  Register  that 
the  Securities  and  Exchange 
Commission  ("Commission")  intended 
to  issue  an  order,  pursuant  to  Section 
17A(c)(4)(B)  of  the  Securities  Exchange 
Act  of  1934  (Exchange  Act),^  canceling 
the  registrations  of  the  transfer  agents 
whose  names  appear  in  the  Appendix 
attached  to  this  Order.  ^  For  the  reasons   . 
discussed  below,  the  Commission  is 
canceling  the  registration  of  each  of  the 
transfer  agents  identified  in  the  attached 
Appendix. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter,  Assistant  Director,  or 
Gregory  J.  Dunmark,  Special  Counsel,  at 
202/942-4187,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-1001. 

Background  and  Discussion 

Section  17A(c)(4)(B)  of  the  Exchange 
Act  provides  that  if  the  Commission 


"17CFR2O0.3O-3(a)(29). 

M5  U.S.C.  78q-l(c)(4)(B). 

2  Securities  Exchange  Act  Release  No.  34—12039 
(October  20.  1999).  64  FR  58112  (October  28.  1999). 


finds  that  any  transfer  agent  registered 
with  the  Commission  is  no  longer  in 
existence  or  has  ceased  to  do  business 
as  a  transfer  agent,  the  Commission 
shall  by  order  cancel  that  transfer 
agent's  registration.  On  October  20, 
1999,  the  Commission  issued  a  Notice  of 
Intention  to  Cancel  Registrations  of 
Certain  Transfer  Agents  which 
identified  eight  transfer  agents  that  the 
Commission  believed  either  are  no 
longer  in  existence  or  have  ceased  doing 
business  as  transfer  agents.  The  Notice 
stated  that  at  any  time  after  November 


Federal  Register / Vol.  65,  No.  5 /Friday.  January  7,  2000 /Notices 


1205 


29, 1999,  which  was  30  days  after  the 
Notice  was  published  in  the  Federal 
Register,  the  Commission  intended  to 
issue  an  order  canceling  the 
registrations  of  any  or  all  of  the 
identified  transfer  agents. 

Accordingly,  the  Commission  is 
canceling  the  registration  of  each  of  the 
identified  eight  transfer  agents. 

Order 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  each  of  the 
transfer  agents  whose  name  appears  in 
the  attached  Appendix  either  is  no 


Registration  No. 


84-5767 
84-5394 
84-5779 
84-5686 
84-5562 
84-1864 
84-1606 
84-1960 


longer  in  existence  or  has  ceased  doing 
business  as  a  transfer  agent. 

It  is  therefore  ordered,  pursuant  to 
Section  17A{c){4)(B)  of  the  Exchange 
Act.  that  the  registration  of  each  of  the 
transfer  agents  whose  name  appears  in 
the  attached  Appendix  be  and  hereby  is 
canceled. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Appendix 

Name 


American  Transfer  &  Registrar  Inc. 

First  Federal  Savings  &  Loan  Association  of  Montana. 

Franklin  American  Corp. 

Selena  T.  Jackson. 

Stephen  Rudolph  Jones,  d/b/a  New  Yor1<  Stock  Transfer. 

Library  Bureau,  Inc. 

Mt.  Olive  Church  of  God  in  Christ— United  Mission,  Inc. 

Odenton  Federal  Savings  &  Loan  Association. 


[PR  Doc.  00-385  Filed  1-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42308;  File  No.  SR-Amex- 
99-23] 

Self-Regulatory  Organizatlons; 
American  Stock  Exchange  LLC;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  Relating  to  the  Amendment  of 
Commentary  .05  to  Rule  155 

January  3,  2000. 
I.  Introduction 

On  July  9,  1999,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Conmiission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


3 17  CFR  20O.3O-3(a)(22). 

'  15  U.S.C.  87sa))(l). 

2l7CFR240.19b-4. 

^  Letter  from  William  Floyd-Jones,  Assistant 
General  Counsel,  Legal  &  Regulatory  Policy,  Amex, 
to  Terri  Evans,  Attorney,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  July 
29,  1999  ("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  41866 
(September  13, 1999)  64  PR  5115. 

^  In  Amendment  No.  2,  the  Exchange  clarified 
what  constitutes  "prompt"  notice  that  a  member 
wants  to  break  a  trade,  as  well  as  the  procedure  for 
Floor  Official  review.  The  Exchange  also 
represented  that  it  has  sufficient  sur\'eillance  to 
determine  whether  a  specialists  is  acting 


("Act"'),i  and  Rule  19b-4  thereunder,^ 
a  proposed  rule  change  permitting 
members  to  break  certain  trades  only 
with  Floor  Official  approval.  The 
Exchange  submitted  Amendment  No.  1 
to  its  proposal  en  August  2, 1999.3  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  September  21,  1999.'»  The 
Commission  received  no  comments  on 
the  proposal.  On  October  25,  1999,  the 
Amex  file  Amendment  No.  2.5  This 
order  approves  the  proposal,  as 
amended,  and  solicits  comments  from 
interested  persons  on  Amendment  No. 
2. 

n.  Description  of  Proposal  « 

Under  the  proposal,  a  member  must 
first  obtain  written  Floor  Official 
approval  before  breaking  a  trade  because 
the  specialist  acted  as  both  agent  and 
principal.  The  member  seeking  the 
rejection  must  request,  in  writing.  Floor 
Official  review  of  the  transaction 
promptly  after  receiving  notice  of  the 
trade.8  As  is  currently  the  case,  the  basis 


consistently  with  his  obligation  to  maintain  a  fair 
and  orderly  market.  See  Letter  from  William  Floyd- 
Jones,  Assistant  General  Counsel,  Legal  & 
Regulatory  Policy,  Amex,  to  Terri  Evans.  Attorney, 
Division,  Commission  dated  October  21,  1999 
("Amendment  No.  2"). 

^The  amount  of  time  that  constitutes  "prompt" 
notice  will  vary  according  to  conditions  in  the 
market  and  the  member  or  member  organization 
seeking  to  break  the  trade  act  diligently.  The 
Exchange  has  represented  that  the  member  or 
member  organization  seeking  to  break  the  trade  will 
have  sufficient  time  to  review  the  notice  of  the  trade 
and  to  prepare  and  deliver  the  written  request  for 
Floor  Official  review  of  the  transaction.  Id. 


for  the  request  to  break  the  trade  would 
be  that  the  specialist  acted  in  a  dual 
capacity  on  the  trade.  Under  the 
proposed  procedure,  a  Floor  Official 
would  review  the  facts  and 
circumstances  of  the  trade  to  determine 
whether  the  specialist  acted  consistently 
with  his  obligation  to  maintain  a  fair 
and  orderly  market.^  This  review  would 
include  discussions  with  the  aggrieved 
member,  the  specialist  and  other 
members  with  knowledge  of  the 
transaction.  It  is  incumbent  on  the  Floor 
Official  (who  has  received  training  on 
the  rules  of  the  Exchange)  to  investigate 
the  transaction  and  make  a  ruling. 
Members  aggrieved  by  a  Floor  Official's 
ruling  may  seek  review  of  the  ruling 
pursuant  to  Exchange  Rule  22." 

The  Exchange  believes  that  the 
cmrent  rule,  which  permits  a  party  to  an 
Exchange  contract  to  break  the  trade 
even  though  the  specialist  has  not  acted 
inappropriately  with  respect  to  the 
trade,^  interjects  an  element  of  financial 
risk  into  the  market.  This  risk  is 
magnified  in  the  context  of  options  due 


'In  Amendment  No.  2,  the  Exchange  deleted  the 
requirement  that  the  member  seeking  to  reject  the 
trade  show  good  cause  for  the  Floor  Official  to  form 
the  belief  that  the  execution  was  inconsistent  with 
the  specialist's  responsibility  to  maintain  a  fair  and 
orderly  market.  It  is  up  to  the  Floor  Official  to 
review  the  facts  and  circumstances  of  the  trade  to 
determine  whether  the  specialist  acted  consistently 
with  his  obligation  to  maintain  a  fair  and  orderly 
market.  Id. 

»ld. 

^Telephone  conversation  between  William 
Floyd-Jones,  Assistant  General  Counsel.  Legal  ft 
Regulatory  Policy,  Amex,  and  Terri  Evans, 
Attorney,  Division,  Commission,  on  Januarv  3, 
2000. 
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After  careful  review,  the  Commission 
finds  that  the  p  roposed  rule  change  is 
the  requirements  of  the 
is  and  regulation 
thereunder  apj  licable  to  a  national 
securities  exch  mge.^ '  In  particular,  the 
Commission  b«  lieves  that  the  proposal 
is  consistent  w  ith  the  requirements  of 
Section  6(b)(5)  of  the  Act.^^  Section 
6(b)(5)  of  the  A  ct  '3  requires,  among 
other  things,  ti  at  the  rules  of  an 
exchange  be  d(  signed  to  prevent 
fraudulent  anc  manipulative  acts  and 
practices,  pror  lote  just  and  equitable 
principles  of  tiade.  facilitate 
transactions  in  secvirities.  remove 
impediments  1 3  and  perfect  the 
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and  a  national  market  system,  and  in 
general  to  protect  investors  and  the 
public  interest. 

The  Commission  finds  that  requiring 
written  Floor  Official  approval  before 
breaking  a  trade  due  to  the  specialist 
acting  as  agent  and  principal  (for  good 
cause  shown  in  relation  to  the 
specialist's  responsibility  to  maintain  a 
fair  and  orderly  market)  promotes  just 
and  equitable  principles  of  trade, 
facilitates  transactions  in  securities,  and 
removes  impediments  to  and  perfects 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system.  By 
requiring  Floor  Official  approval,  the 
proposal  should  limit  the  instances  in 
which  a  trade  can  be  rejected  which 
could  enhance  the  stability  of  the 
marketplace,  while  providing  members 
with  an  opportunity  to  break  a  trade 
when  a  specicdist  acted  in  a  manner  that 
was  not  consistent  with  his  or  her  duty 
to  maintain  a  fair  and  orderly  market. 

The  Commission  also  finds  that 
Amendment  No.  2  is  consistent  with 
Section  6(b)(5)  of  the  Act,  because  it 
promotes  just  and  equitable  principles 
of  trade,  facilities  transactions  in 
securities  and  removes  impediments  to 
and  perfects  the  mechanism  of  a  free 
and  open  market  and,  in  general, 
protects  investors  and  the  public 
interest.  The  Commission  notes  that  the 
theory  underlying  Amex  Rule  155, 
Commentary  .05,  is  that  a  member  who 
places  an  order,  which  the  specialist 
executes  as  principal,  should  have  a 
special  opportunity  to  evaluate  the 
execution  and  decide  whether  to  reject 
the  transaction.  As  stated  above,  the 
purpose  would  continue  to  be  served, 
because  members  will  continue  to 
receive  notices  when  a  specicdist  has 
acted  as  both  principal  and  agent  and 
members  may  continue  to  reject  a 
specialist's  principal  transactions  upon 
a  finding  of  good  cause  when  the 
specialist  has  failed  to  maintain  a  fair 
and  orderly  market.  Thus,  a  member's 
ability  to  rescind  a  trade  in  that  instance 
should  ensure  that  the  interest  of 
investors  are  protected.  In  addition,  the 
Exchange  has  represented  that  it  has 
sufficient  surveillance  for  monitoring 
the  activity  of  its  specialists,  thus 
helping  to  ensure  investor  protection. 

TTie  Comffiission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  of  the 
amendment  in  the  Federal  Register. 
Specifically,  Amendment  No.  2  merely 
clarifies  the  process  by  which  a  member 
can  reject  a  trade  and  conveys  Amex's 
representation  that  it  has  adequate 
surveillance  to  monitor  its  specialists. 
Accordingly,  the  Commission  believes 


that  there  is  good  cause,  consistent  with 
Section  6(b)(5)  and  19(b)  of  the  Act  !■»  to 
approve  Amendment  No.  2  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  fix  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  2  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-9*- 
23  and  should  be  submitted  by  January 
28,  2000. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change,  as  amended,  (SR- 
Amex-99-23)  is  approved. 

For  the  Commission,  by  thfe  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-386  Filed  1-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42307;  File  No.  SR-Amex- 
99-251 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Amendments  to 
the  Amex  Constitution  by  tlie 
American  Stock  Exchange  LLC 
Eliminating  the  Requirement  That  the 
Chairman  Also  Be  the  CEO 

January  3,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


•*  15  U.S.C.  78f(b)(5)  and  78s(b). 

'••  15  U.S.C.  78s(b)(2). 

15  17  CFR  200.30-3(a)(12). 
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("Act") '  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  July  16, 
1999,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  9,  1999,  the  Amex  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  November  23,  1999,  the 
Amex  filed  Amendment  No.  2  to  the 
proposed  rule  change."*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regiilatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Article 
n.  Section  4(a)  of  the  Amex  Constitution 
to  eliminate  the  requirement  that  the 
Chairman  of  the  Board  also  act  as  the 
Chief  Executive  Officer  of  the  Exchange. 
Conforming  changes  to  other  provisions 
of  the  Constitution  and  rules  are  also 
being  made. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


1 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  In  Amendment  No.  1,  the  Amex  clarified  certain 
aspects  of  the  proposal  and  amended  the  proposed 
rule  language  to  provide  for  the  election  of  the 
Chairman  by  a  majority  of  the  members  of  the  Board 
of  Governors.  See  letter  from'J.  Bruce  Ferguson. 
Associate  General  Counsel.  Legal  &  Regulatory 
Policy,  Amex,  to  Joseph  Corcoran,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  November  8,  1999 
("Amendment  No.  1"). 

■•  In  Amendment  No.  2.  the  Amex  amended  the 
proposed  rule  language  to  provide  for  the  election 
of  the  Chief  Executive  Officer  ("CEO")  by  a  majority 
vof  t^e  members  of  the  Board  of  Governors.  See  letter 
from  ).  Bruce  Ferguson.  Associate  General  Counsel, 
Legal  &  Regulatory  Policy,  Amex,  to  Joseph 
Corcoran,  Attorney.  Division,  Commission,  dated 
November  22, 1999  ("Amendment  No.  2"). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  II,  Section  4(a)  of  the  Amex 
Constitution  currently  requires  that  the 
Chairman  of  the  Board  also  act  as  the 
CEO  of  the  Exchange.  The  Chairman 
thus  performs  the  standard  functions  of 
a  Board  Chairman,  as  well  as  being 
responsible  to  the  Board  for  the 
management  and  administration  of  the 
affairs  of  the  Exchange  as  CEO. 

The  Exchange  is  proposing  to  amend 
Article  D,  Section  4(a)  of  the 
Constitution  to  eliminate  the 
requirement  that  the  Chairman  also  act 
as  the  CEO  of  the  Exchange.  The 
NASD's  two  other  subsidiaries  (the 
Nasdaq  Stock  Market  and  NASD 
Regulation),  both  have  non-executive 
Chairmen.  Eliminating  this  requirement 
from  the  Amex  Constitution  would  give 
the  Amex  the  flexibility  to  have  a  non- 
executive Chairman  if  desired.  Having  a 
non-executive  Chairman  attend  to  the 
functions  of  a  Chairman  would  allow 
the  CEO  to  focus  on  the  operations  of 
the  Exchange.  The  Exchange  would,  of 
course,  always  have  the  ability  to 
continue  the  dual  role  of  Chairman  and 
Chief  Executive  Officer  if  that  was 
thought  to  be  more  advantageous.^ 

As  a  result  of  the  amendment  to 
Article  11,  Section  4(a)  of  the 
Constitution  decoupling  the  Chairman 
and  CEO  roles,  it  is  necessary  to  make 
a  number  of  conforming  changes  to 
other  provisions  of  the  Constitution  and 
rules.  Because  the  Chairman  and  CEO 
roles  may  now  be  held  by  separate 
persons,  the  Amex  has  attempted  to 
clarify  the  separate  functions  of  the 
Chairman  and  the  CEO.  Article  II, 
Section  3  (Chairman)  and  Article  II, 
Section  4(a)  (Chief  Executive  Officer), 
discussing  the  selection  and  authority  of 
the  Chairman  and  CEO  respectively, 
have  been  appropriately  rearranged.  In 
each  instance  in  other  provisions  of  the 
Constitution  and  rules  where  the 
Chairman  functions  in  his  role  as  CEO, 
the  term  Chairman  has  been  changed  to 
CEO.  In  certain  cases,  the  function  may 
properly  be  performed  by  either  the 
Chairman  or  the  CEO,  if  delegated  by 
the  Chairman.  Other  than  de-coupling 
the  Chairman  and  CEO  roles  and 
making  the  above  mentioned 
conforming  changes,  the  Amex 
represents  that  there  are  no  substantive 
changes  being  made. 


'^The  Commission  notes  that  as  a  result  of 
dividing  the  Chainnan/CEO  position  into  two 
separate  positions,  the  proposed  language  now 
permits  the  Chairman  to  be  affiliated  with  a 
member  of  the  Exchange. 


The  following  examples  of 
conforming  changes  being  made  are  set 
forth  for  purposes  of  illustration. 

a.  Article  II,  Section  4(a)  of  the 
Constitution  (Officers  of  the  Exchange) 

•  Describes  the  authority  of  the 
Chairman  to  appoint  officers,  determine 
the  salaries  of  Exchange  employees,  and 
make  periodic  reports  to  the  Board. 

•  As  this  is  normally  a  function  of  a 
CEO,  the  term  Chairman  is  being 
changed  to  CEO. 

b.  Article  II,  Sections  4(c)  and  (d)  of  the 
Constitution  (Officers  of  the  Exchange) 

•  States  that  the  Treasurer  and 
Corporate  Secretary  report  to  the 
Chairman. 

•  As  these  two  corporate  positions 
normally  report  to  the  CEO  of  a 
company,  the  term  Chairman  is  being 
changed  to  CEO. 

c.  Article  V,  Sections  1(b)(2)  and  (3)  of 
the  Constitution  (Discipline  of 
Members) 

•  Section  1(b)(2)  authorizes  the 
Chairman,  subject  to  Board  approval,  to 
designate  Exchange  Officials  and  other 
persons  to  serve  on  the  Hearing  Board, 
a  pool  of  persons  who  can  be  asked  to 
serve  as  members  of  disciplinary  panels 
in  Exchange  disciplinary  proceedings. 

•  Section  1(b)(3)  authorizes  the 
Chairman,  subject  to  Board  approval,  to 
designate  one  or  more  hearing  officers, 
who  have  no  Exchange  duties  or 
functions  relating  to  the  investigation  or 
preparation  of  disciplinary  matters,  to 
act  as  Chairmen  of  Amex  disciplinary 
panels. 

•  As  these  functions  are  more 
appropriately  exercised  by  the  CEO  as 
the  senior  officer  of  the  Exchange,  the 
term  Chairman  is  being  changed  to  CEO. 

d.  Article  V,  Sections  3(a)  and  (b)  of  the 
Constitution  (Discipline  of  Members) 

•  Section  3(a)  states  that  a  member  or 
member  firm  failing  to  meet  its 
comuaitments  or  in  financial  or 
operating  difficulty  putting  investors 
and  others  at  risk  shall  inform  the 
Chairman  of  the  Exchange  and  upon 
such  notice  be  automatically  suspended 
from  the  Exchange. 

•  Section  3(b)  states  that  whenever  it 
shall  appear  to  the  Chairman  of  the 
Exchange  that  a  member  or  member  firm 
is  failing  to  meet  its  commitments  or  in 
financial  or  operating  difficulty  putting 
investors  and  others  at  risk,  the 
Chairman  shall  announce  to  the 
Exchange  the  suspension  of  such 
member  or  member  firm. 

•  Again,  as  these  functions  are  more 
appropriately  exercised  by  the  CEO  as 
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the  senior  officer 
term  Chairman  is 


of  the  Exchange,  the 
being  changed  to  CEO. 


2.  Statutory  Basis 
The  Exchange 


1  lelieves  that  the  rule 
consistent  with  Section  6(b)  of 
and  furthers  the 


change  is 

the  Act  in  genera 

objectives  of  Section  6(b)(3)  ^  in 

particidar  in  that 

fair  representatioAi 

directors  and  adnji 

affairs. 


it  is  intended  to  assure 
in  the  selection  of  its 
nistration  of  its 


B.  Self-Regulator)  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  qoes  not  believe  that 


the  proposed  rule 


any  burden  on  co  npetition. 


C.  Self-Regulator} 
Statement  on  Comments 
Proposed  Rule  Ch  ange 
Members,  Particif  idnts, 


No  written 
or  received  with 
change. 


Organization 's 
on  the 
Received  from 
,  or  Others 

comknents  were  solicited 
I  espect  to  the  rule 


m.  Date  of 
Proposed  Rule 


Effect  veness  i 


Commission  Acti(  m 


of  the 
Change  and  Timing  for 


Within  35  days 
publication  of  thii  i 
Register  or  withii 
as  the  Commissio  i 
90  days  of  such  di  ite 
longer  period  to  fa  9 
publishes  its  reasi  tns 
(ii)  as  to  which  th } 
organization  consents 


Interested 
submit  written 
argimients  concertiing 
including  whethe  ■ 
consistent  with 
written  submissicki 
copies  thereof  wil  i 
Securities  and  Exi  :hange 
450  Fifth  Street, 
20549-0609.  Copies 
all  subsequent  aiqendments 
statements  with 
rule  change  that 
Commission,  and 
communications 
proposed  rule  ch^ge 
Commission  and 
those  that  may  be 
public  in  accordapce 
provisions  of  5 


perse  ns 
data. 


are 


US 


»15U.S.C.  78f[b)(3). 


change  will  impose 


of  the  date  of 
notice  in  the  Federal 
such  longer  period  (i) 
may  designate  up  to 

if  it  finds  such 
appropriate  and 

for  so  finding  or 
self-regulatory 
the  Commission 


will 

(A)  by  order  apJ)rove  such  proposed 
rule  change,  or 

(B)  institute  prdceedings 
whether  the  propi  ised 
should  be  disappioved 

rv.  Solicitation  ol  Comments 


to  determine 
rule  change 


are  invited  to 
views,  and 
the  foregoing, 
the  proposed  rule  is 
Act.  Persons  making 
s  should  file  six 
the  Secretary, 

Commission, 
.,  Washington,  DC 
of  the  submission, 
all  written 
r(  ispect  to  the  proposed 
filed  with  the 
all  written 
1  elating  to  the 

between  the 
iny  person,  other  than 
vdthheld  fi-om  the 
with  the 
C.  552.  will  be 


available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-99-25  and  should  be 
submitted  by  January  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  00-387  Filed  1-6-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42306;  File  No.  SR-NASD- 
9»-37] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  use  of 
Hard  To  Borrow  Lists 

January  3,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  4, 
1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  1,  1999,  the  NASD  filed 
Amendment  No.  1  to  the  proposed  rule 
change  with  the  Commission.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  as  amended  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  3370  to  permit  the 
use  of  a  "Hard  to  Borrow"  list  to  comply 
with  affirmative  determination 
requirements  for  short  sales.  The  text  of 
the  proposed  rule  change  is  set  forth 


=■  17  CFR  2O0.3O-3(as)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Letter  from  Alden  Adkins,  Senior  Vice 
President  and  General  Counsel,  NASD  Regulation, 
to  Katherine  England,  Assistant  Director,  Division 
of  Market  Regulation,  the  Commission,  dated 
October  26,  1999.  The  substance  of  Amendment  No. 
1  is  incorporated  into  this  notice. 


below.  Additions  are  italicized  and 
deletions  are  bracketed. 


Rule  3370.  Prompt  Receipt  and  Delivery 
of  Securities 

(a)  No  change 

(b)  No  change 

(1)  No  change 

(2)  No  change 

(3)  No  change 

(4)  "Affirmative  Determination" 

(A)  No  change 

(B)  No  change 

(C)  The  manner  by  which  a  member 
or  person  associated  with  a  member 
annotates  compliance  with  the  . 
"affirmative  determination" 
requirement  contained  in  subsection 
(b)(2)  above  (e.g.,  marking  the  order 
ticket,  recording  inquiries  in  a  log,  etc.) 
is  not  specified  by  the  Rule  and, 
therefore,  shall  be  decided  by  each 
member.  Members  may  rely  on 
"blanket"  or  standing  assurances  (i.e., 
"Easy  to  Borrow"  lists)  that  securities 
will  be  available  for  borrowing  on 
settlement  date  to  satisfy  their 
affirmative  determination  requirements 
imder  this  rule.  [,]  For  any  short  sales 
executed  in  Nasdaq  National  Market 
(NNM)  or  national  securities  exchange- 
listed  (listed)  securities,  members  also 
may  rely  on  "Hard  to  Borrow"  lists 
indicating  NNM  or  listed  securities  that 
are  difficult  to  borrow  or  unavailable  for 
borrowing  on  settlement  date  to  satisfy 
their  affirmative  determination 
requirements  under  this  Rule,  provided 
that:  (i)  any  securities  restricted 
pursuant  to  UPC  11830  must  be 
included  in  such  a  list;  and  (ii)  the 
creator  of  the  list  attests  in  writing  on 
the  document  or  otherwise  that  any 
NNM  or  listed  securities  not  included  on 
the  list  are  easy  to  borrow  or  are 
available  for  borrowing.  Members  are 
permitted  to  use  Easy  to  Borrow  or  Hard 
to  Borrow  lists  provided:  (i)  the 
information  used  to  generate  the  list 
("blanket"  or  standing  assurance]  is  less 
than  24  hours  old;  and  (ii)  the  member 
delivers  the  security  on  settlement  date. 
Should  a  member  relying  on  an  Easy  to 
Borrow  or  Hard  to  Borrow  list  [blanket 
or  standing  assurance]  fail  to  deliver  the 
security  on  settlement  date,  the 
Association  shedl  deem  such  conduct 
inconsistent  with  the  terms  of  this  Rule, 
absent  mitigating  circumstances 
adequately  documented  by  the  member. 

(5)  No  change 
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n.  Self-Regulatory  Organization's 
^atement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the ' 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  NASD  Rule  3370,  which 
was  designed  to  prevent  abusive  short 
selling  and  ensure  that  short  sellers 
satisfied  their  settlement  obligations, 
requiring  members  to  make  an 
affirmative  determination  prior  to 
executing  certain  short  sales  and  to 
maintain  a  written  record  of  that 
affirmative  determination.  This  Rule 
essentially  requires  that  a  member  must 
make  an  affirmative  determination  that 
it  will  receive  delivery  of  the  subject 
security,  or  can  borrow  or  otherwise 
provide  delivery  of  the  security,  by 
settlement  date.  Although  the  Rule 
provides  that  a  member  firm  must 
record  the  identity  of  both  the 
individual  and  the  firm  contacted  who 
offered  assurances  that  the  subject 
seciirity  would  be  delivered  by 
settlement  date  or  be  available  for 
borrowing  by  settlement  date,  the 
manner  in  which  compliance  with  this 
Rule  is  to  be  evidenced  is  not  specified 
by  the  Rule. 

The  Rule  does,  however,  in  specified 
circumstances,  permit  member  firms  to 
rely  on  "blanket"  or  standing  assurances 
that  certain,  specified  seciu-ities  will  be 
available  for  borrowing  on  settlement 
date  to  satisfy  their  affirmative 
determination  obligations.''  Such 
"blanket"  assurances  are  conunonly 
referred  to  as  "Easy  to  Borrow"  lists. 
The  use  of  "Hard  to  Borrow"  lists  (i.e., 
lists  reflecting  stocks  that  are  difficult  to 
borrow  or  unavailable  for  borrowing)  is 
not  specifically  allowed  by  the  Rule.  It 
is  the  understanding  of  NASD 
Regulation  staff  that  the  New  York  Stock 


Exchange  (NYSE)  currently  permits  its 
members  to  rely  on  such  lists. 

The  proposed  amendment  will  permit 
member  firms  to  rely  on  a  "Hard  to 
Borrow"  list -for  any  short  sales  executed 
in  The  Nasdaq  Stock  Market  (Nasdaq) 
National  Market  (NM)  or  national 
securities  exchange-listed  securities, 
provided  that  any  securities  restricted 
pursuant  to  Uniform  Practice  Code 
(UPC)  11830  mu.st  be  included  on  such 
a  list  ^  and  that  the  creator  of  the  list 
attests  in  wridng  that  any  Nasdaq  NM 
or  national  securities  exchange-listed 
seciuities  not  included  on  the  list  are 
easy  to  borrow  or  are  available  for 
borrowing.  Operationally,  a  member 
firm  would  refer  to  the  "Hard  to 
Borrow"  list  before  executing  a  short 
sale  in  a  given  security.  If  the  subject- 
security  is  not  on  the  Ust,  the  member 
firm  would  have  conducted  the 
requisite  affirmative  determination  and 
can  execute  the  short  sale  without 
taking  any  further  steps  to  satisfy  the 
affirmative  determination  rule. 
Conversely,  if  the  security  is  on  the  list, 
then  a  member  firm  would  not  be  able 
to  execute  the  short  sale  without  taking 
additional  steps  to  ensure  the  security's 
availability.  Member  firms  that  rely  on 
"Hard  to  Borrow"  lists  would  be 
required,  under  the  Rule,  to  maintain 
and  keep  such  lists  to  satisfy'  the 
requirements  of  the  Rule  that  such 
affirmative  determinations  be  annotated. 
Lastly,  the  same  requirements  that  apply 
to  "Easy  to  Borrow"  lists  also  will  apply 
to  "Hard  to  Borrow"  lists.'' 

The  use  of  "Hard  to  Borrow"  lists  will 
be  permitted  only  for  Nasdaq  NM  and 
national  securities  exchange-listed 
securities,  and  not  for  Nasdaq  SmallCap 
and  over-the-counter  (OTC)  equity 
securities,  for  two  reasons.  First,  other 
short-sale  rules  apply  to  Nasdaq  NM 
and  national  securities  exchange-listed 
securities  (NASD  Rule  3350  and  SEC 
Rule  lOa-1,  respectively)  to  which 
Nasdaq  SmallCap  and  OTC  equity 
securities  are  not  subject.  Second, 
Nasdaq  NM  and  national  securities 
exchange-listed  securities  are  liquid  and 
highly  capitalized,  and  are  less  likely  to 
be  subject  to  short  sale  abuses  than 


*  See  Release  No.  34-36859  (Febnian'  20.  1996). 
61  FR  7127  (February  26,  1996)  (File  No.  SR- 
NASD-95-62),  approving  reliance  on  "blanket" 
assurances. 


^  A  security  becomes  restricted  pursuant  to  UPC 
11830  when  the  total  number  of  shares  that  market 
participants  have  failed  to  deliver  in  that  security 
exceeds  0.5%  of  the  total  shares  outstanding.  In 
practice,  securities  with  large  fail-to-deliver 
positions  are  difficult  to  borrow. 

*  A  member  firm  is  permitted  to  use  an  "Easy  to 
Borrow"  list  if  the  information  used  to  generate  the 
"blanket"  or  standing  assurance  is  less  than  24 
hours  old  and  the  member  firm  delivers  the  security 
on  settlement  date.  If  the  member  firm  does  not 
deliver  the  security  on  settlement  date,  disciplinary 
action  could  be  initiated.  As  stated  above,  these 
same  restrictions  would  apply  to  the  use  of  a  "Hard 
to  Borrow"  list. 


Nasdaq  SmallCap  and  OTC  equity 
securities,  which  generally  are  more 
thinly  traded  and  illiquid  and 
potentially  more  vulnerable  to  short  sale 
abuses.  Therefore,  the  use  of  "Hard  to 
Borrow"  lists  will  still  not  be  permitted 
for  Nasdaq  SmallCap  and  OTC  Equity 
securities,  and  member  firms  will 
continue  to  be  required  to  take  active 
steps  to  determine  stock  availability  for 
these  more  illiquid  securities,  thus 
providing  additional  investor 
protection. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  ^  of 
the  Act,  which  requires,  among  other 
things,  that  the  NASD's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act  because  it  will 
reduce  the  administrative  burdens  that 
are  placed  on  member  firms  when  they 
comply  with  the  affirmative 
determination  rule  and  will  expedite  the 
process  of  executing  short  sale 
transactions,  thus  providing  faster  and 
possibly  better  executions  for  public 
investors.  The  proposed  rule  change 
also  will  allow  member  firms  to  use  the 
same  affirmative  determination 
procedures  that  NASD  Regulation 
luiderstands  are  used  on  the  NYSE  for 
both  Nasdaq  NM  and  national  securities 
exchange-listed  securities,  thereby 
promoting  uniformity  and  consistency 
in  the  application  and  interpretation  of 
parallel  NASD  and  NYSE  rules  and 
avoiding  member  firm  confusion. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


M5U.S.C.  78o-3(b)(6). 
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pi  Dceedings  to  determine 
rule  change 


Register  or  with  n  such  longer  period  (i) 
as  the  Conunissi  m  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  pe  appropriate  and 
publishes  its  rea  tons  for  so  finding  or 
(ii)  as  to  which  ^  ASD  Regulation 
consents,  the  Co  mnission  will: 

(A)  by  order  a|  iprove  such  proposed 
rule  change,  or 

(B)  institute 
whether  the  pro]  losed 
should  be  disapi  roved 

rv.  Solicitation  ( if  Comments 

Interested  pen  ons  are  invited  to 
submit  written  d  ita,  views,  and 
arguments  conce  rning  the  foregoing, 
including  wheth  sr  the  proposed  rule 
change  is  consisi  ant  with  the  Act. 
Persons  making  vritten  submissions 
should  file  six  cc  pies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  45(i  Fifth  Street,  N.W., 
Washington,  D.C .  20549-0609.  Copies  of 
the  submission, ;  Jl  subsequent 
amendments,  all  written  statements 
with  respect  to  tl  te  proposed  rule 
change  that  are  f  led  with  the 
Commission,  ana  all  written 
communications  relating  to  the 
proposed  rule  ch  ange  between  the 
Commission  anc  any  person,  other  than 
those  that  may  h  s  withheld  from  the 
public  in  accord;  ince  with  the 


provisions  of  5  I 


available  for  ins]  action  and  copying  in 


the  Commission 
Room.  Copies  of 


5  Public  Reference 
the  filing  will  also  be 
available  for  insj  ection  and  copying  at 
the  principal  off  ces  of  the  NASD.  All 
submissions  sho  dd  refer  to  File  No. 

'  and  should  be 
submitted  by  Jan  uary  28,  2000. 

For  the  Commis!  ion,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority." 

Margaret  H.  McFa|land 
Deputy  Secretary. 
[FR  Doc.  00-390  Filed  1-6-00:  8:45  am 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42300;  File  No.  SR-NASD- 
99-40] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Revising  Its  Fees  for 
Listing  Additional  Shares 

December  30,  1999. 

I.  Introduction  and  Background 

On  August  20, 1999,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
piu°suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder.^ 
The  proposed  rule  change  modifies  the 
fee  rate  structures  and  notification 
requirements  applied  by  Nasdaq  to 
issuers  listing  additional  shares  on 
either  the  Nasdaq  National  Market 
("NNM")  or  the  Nasdaq  SmallCap 
Market  ("NSCM"). 

Notice  of  the  proposed  rule  change 
was  published  for  a  comment  in  the 
Federal  Register  on  November  12, 
1999.  *  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  NASD  proposes  to  revise  its 
current  fee  schedule  for  listing 
additional  shares.  Currently,  NNM 
issuers  pay  a  fee  of  $0.02  per  share  for 
all  issuances,  subject  to  a  cap  of  $17,500 
per  issuance,  and  NSCM  issuers  pay  a 
fee  of  $0.01  per  share  for  all  issuances, 
subject  to  a  cap  of  $7,500  per  issuance. 
The  fees  are  assessed  only  on  certain 
transactions  '*  and  are  not  subject  to 
annual  maximum  caps.  Additionally, 
under  the  current  administration,  fees 
are  assessed  discretely  on  each  eligible 
issuance  of  shares,  and  fees  on  multiple 
issuances  cannot  be  combined.  Under 
the  revised  fee  schedule,  multiple 
discrete  issuances  could  be  combined 
on  a  single  form,  or  notification,  to  the 
NASD  for  the  purpose  of  determining 
fees.  Both  NNM  and  NSCM  issuers 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240. 19b-^. 

^Securities  Exchange  Act  Release  No.  42108 
(Nov.  4,  1999),  64  FR  61678. 

••Generally,  transactions  involving  the  issuance  of 
additional  shares  which  raise  revenues  for  an  issuer 
axe  currently  assessed  fees,  as  distinguished  from 
those  transactions,  such  as  the  creation  of  an 
employee  stock  option  or  benefit  plan,  that  do  not. 
The  proposal  would  eliminate  this  distinction  and 
fees  would  be  assessed  on  all  issuances. 


would  pay  a  flat  fee  of  $0.01  per  share 
for  all  issuances  of  additional  shares, 
subject  to  a  cap  of  $17,500  per 
notification  and  $35,000  per  year.  Under 
the  proposal,  the  minimum  fee  per 
notification  will  be  $2,000.  NSCM 
issuers  are  currently  subject  to  a 
minimum  fee  of  $1,000  per  issuance  and 
NNM  issuers  to  a  minimum  fee  of 
$2,000  per  issuance. 

The  NASD  represents  that  these  fees 
will  be  used  to  support  issuer-related 
initiatives  such  as  surveillance, 
educational  and  training  programs.^  The 
NASD  believes  that  the  proposed 
revision  of  the  fee  schedule  will  better 
spread  the  costs  of  these  issuer-related 
initiatives  across  the  base  of  issuers 
benefiting  from  such  initiatives. 
Specifically,  the  revised  fee  structure 
recognizes  that  Nasdaq  does  not 
distinguish  between  NNM  issuers  and 
NSCM  issuers  in  providing  educational 
initiatives  or  surveillance  measures. 
Accordingly,  thevper-share  fee  for  NNM 
issuers  has  been  reduced  to  that  of 
NSCM  issuers  and  the  minimum  and 
maximum  fees  payable  by  NSCM  issuers 
have  been  increased  to  the  levels  paid 
by  NNM  issuers.  Furthermore,  the 
proposed  revised  fee  structure  would 
eliminate  the  current  fee  structure's 
distinction  between  issuance  of  shares 
eligible  to  be  assessed  fees.  This 
distinction,  based  generally  on  whether 
or  not  an  issuance  was  deemed  to  raise 
revenue,  caused  confusion  for  issuers  as 
they  attempted  to  interpret  the  fee 
criteria  and  thereby  create  difficulty  for 
the  NASD  in  administering  of  the 
program  for  listing  additional  shares. 

The  proposed  fee  structure  also  would 
allow  issuers  to  file  notification  of 
several  issuances  with  the  NASD  on  a 
single  form  and  aggregate  the  fees 
assessed  on  those  issucuices  toward  the 
$17,500  maximum  fee  per  notification.** 
Currently,  issuers  must  file  a  separate 
notification  form  with  respect  to  each 
discrete  transaction  that  qualifies  as  a 
fee-assessable  listing  of  additional 
shares,  and  each  such  transaction  is 
subject  to  the  maximum  fee  per 
issuance.  Finally,  the  proposed  $35,000 
annual  cap  would  limit  the  maximum 
fee  an  issuer  would  be  required  to  pay 
which  should  help  to  ensure  that  no 
individual  issuer  will  pay,  as  a  result  of 
frequent  stock  splits  or  capital  raising 
transactions,  a  disproportionate  share  of 
the  total  costs  of  initiatives  provided  by 


^The  NASD  described  in  detail  the  intended  uses 
for  such  fee  revenue  when  it  established  the 
additional  shares  program.  See  Securities  Exchange 
Act  Release  No.  31289  (Oct  5,  1992).  57  FR  46887 
(Oct.  13.  1992).  SR-NASI>-99-27). 

"Each  issuance  must  still  be  filed  no  later  than 
15  days  prior  to  issuance  of  the  underlying  shares, 
as  required  by  NASD  Rule  4310(c)(17). 
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the  Nasdaq  to  all  NNM  and  NSCM 
issuers. 

III.  Discussion 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD.  Specifically, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the  provisions 
of  Sections  15A(b)  (5)  and  (6)  of  the 
Act.^  Section  15A(b)(5)  requires  that  the 
rules  of  the  NASD  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members, 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  Section  15A{b)(6) 
requires  in  pertinent  part  that  the  rules 
of  the  NASD  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  not  permit  unfair  discrimination 
between  customers,  issuers,  brokers  or 
dealers.  The  Commission  believes  that 
the  revised  NNM  and  NSCM  fee 
structures,  which  affect  the  fees  payable 
by  issuers  for  listing  additional  shares, 
are  consistent  with  the  Act  because  they 
should  serve  to  spread  more  evenly  the 
costs  of  various  issuer-related 
siuveillance  and  educational  initiatives 
among  the  issuers  who  may  benefit  from 
them. 

TV.  Conclusion 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the  Act,  in 
general,  and  in  particular  with  Sections 
15A(b)  (5)  and  (6)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-NASD-99- 
40)  be,  and  hereby  is,  approved.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  00-391  Filed  1-6-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42280;  File  No.  SR-NASD- 
99-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
To  Extend  the  Effectiveness  of  the 
Pilot  Injunctive  Relief  Rul» 

December  28,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
15,  1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  NASD  Regulation, 
Inc.  ("NASD  Regulation")  filed  with  the 
Secm-ities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  NASD  Regulation,  On 
December  28,  1999,  NASD  Regulation 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  SeIf-ReguIator>'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10335  of  the  Code  of 
Arbitration  ("Code")  of  the  NASD,  to 
extend  the  pilot  injunctive  relief  rule  for 
one  year,  pending  Commission  action 
on  a  rule  filing  to  amend  Rule  10335 
and  make  it  a  permanent  part  of  the 
Code.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 

10335.  Injunctions 

(i)  Effective  Date 

This  Rule  shall  apply  to  arbitration 
claims  filed  on  or  after  January  3,  1996. 
Except  as  otherwise  provided  in  this 
Rule,  the  remaining  provisions  of  the 
Code  shall  apply  to  proceedings 
instituted  under  this  Rule.  This  Rule 
shall  expire  on  [January  3,  2000] 
January  5,  2001,  unless  extended  by  the 
Association's  Board  of  Governors. 


'  15  U.S.C.  78o-3(b)  (5)  and  (6). 

8  15U.S.C.  78s(b)(2). 

8  In  approving  the  proposal,  the  Commission  has 
considered  the  rules'  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

'oi7CFR200.3(>-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19t>-4. 

3  See  letter  to  Katherine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  from  Joan  C.  Conely.  Senior  Vice 
President  and  Corporate  Secretary.  NASD 
Regulation,  dated  December  23, 1999  ("Amendment 
No,  1"). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  NASD 
Regulation  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  10335  took  effect  on  January  3, 
1996  for  a  one-year  pilot  period.  The 
Commission  has  periodically  extended 
the  initial  pilot  period  in  order  to  permit 
NASD  Regulation's  Office  of  Dispute 
Resolution  to  assess  the  effectiveness  of 
the  rule.  The  rule  is  currently  due  to 
expire  on  January'  3.  2000.  In  Jidy  1998, 
the  NASD  filed  a  rule  filing  proposing 
to  amend  Rule  10335  and  to  make  it  a 
permanent  part  of  the  Code.  The  NASD 
filed  amendments  and  responses  to 
comments  received  by  the  Commission 
regarding  the  rule  filing  in  December 
1998. 

After  considering  additional 
comments  received  by  the  Commission 
regarding  both  the  original  rule  filing 
and  the  amendments,  as  well  as 
comments  from  the  Commission  staff, 
the  Injunctive  Relief  Rule  Subcommittee 
of  NASD  Regulation,  Inc.'s  National 
Arbitration  and  Mediation  Committee 
("NAMC")  reconsidered  every  aspect  of 
the  proposed  rule  change. 

After  careful  consideration  of  the 
comments  received,  the  Subcommittee 
unanimously  approved  new 
amendments  to  the  rule  filing.  The 
amendments  were  approved  by  the 
Board  of  NASD  Regulation,  Inc.  at  its 
meeting  on  December  8,  1999  and  will 
be  filed  with  the  Commission  shortly. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,''  which  requires,  among  other 
things,  that  the  Association  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 


MS  U.S.C.  78o-3{b)(6). 
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investors  and  th^  public  interest.^ 
NASD  Regulatio  i  believes  that  it  is  in 
the  interest  of  ra  ;mbers  and  associated 
persons  that  the  rule  remain  in  effect 
pending  the  filir  g  of  amendments  to, 


and  Commission 
permanent  rule 


action  on,  the 
ling."  Therefore,  the 
staff  recommend  s  that  the  pilot  rule  be 
extended  to  January  5,  2001.  However, 
the  permanent  nile  filing  will  make 
clear  that,  once  a  pproved,  the 
permanent  rule  c  hange  would  supersede 
the  pilot  in  its  et  tirety. 


B.  Self-Regulatoiy 
Statement  on  Bu  '■den 


Regulat  on  does  not  believe 

rule  change  will  result 
competition  that  is  not 
in  furtherance 
the  Act,  as  amended. 


NASD 
that  the  propose* 
in  any  burden  or 
necessary  or  app  -opriate 
of  the  purposes 


cf1 


C.  Self-Regulato^ 
Statement  on  Co  nments 
Proposed  Rule  C  lange 
Members,  Participants 


were  solicited 
respect  to  the  proposed 


No  written  cortiments 
or  received  with 
rule  change. 

m.  Solicitation  df  Comments 


Organization 's 
on  Competition 


Organization 's 
on  the 
Received  from 
or  Others 


Interested  persons  are  invited  to 
submit  written  d  »ta,  views,  and 
arguments  conce  -ning  the  foregoing, 
including  whethi  sr  the  proposed  rule 
change  is  consist  3nt  with  the  Act.^ 
Persons  making  i  written  submission 
should  file  six  cc  pies  thereof  with  the 
Secretary.  Securi  ties  and  Exchange 
Commission,  45Q  Fifth  Street,  NW, 
Washington,  DC 
the  submission,  ill  subsequent 


20549-0609.  Copies  of 


amendments,  all 


written  statements 


with  respect  to  tl  e  proposed  rule 
change  that  are  fi  led  with  the 
all  written 
relating  to  the 
proposed  rule  ch  mge  between  the 


Commission,  anc 
communications 


Commission  and 


'  See  Amendment 
"  See  Securities 

(September  15. 1998) 

1998). 
'  In  reviewing  this 

considered  its  impact 

and  capital  formation 


any  person,  other  than 


those  that  may  b<  withheld  from  the 
public  in  accordc  nee  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  insp  ection  and  copying  in 
the  Commission' ;  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  insp  ection  and  copying  at 
the  principal  offi  ;e  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-7;  and  should  be 
submitted  by  Jan  lary  28,  2000. 


^o, 


1.  supra  note  3. 

Act  Release  No.  40441 
63  FR  50611  (September  22, 


Exc  lange 


( roposal.  the  Commission  has 
an  efficiency,  competition. 
15  U.S.C.  78c(f). 


IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

NASD  Regulation  has  requested  that 
the  Commission  find  good  cause 
pursuant  to  Section  19(b)(2)  *•  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 
the  Federal  Register.  The  commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and, 
in  particular,  the  requirements  of 
Section  15A  of  the  Act  and  the  rules 
regulations  thereunder.^  Rule  10335  is 
intended  to  provide  a  pilot  system 
within  the  NASD  arbitration  forum  to 
process  requests  for  temporary 
injunctive  relief.  Rule  10335  is  intended 
principally  to  facilitate  the  disposition 
of  employment  disputes,  and  related 
disputes,  concerning  members  who  file 
for  injunctive  relief  to. prevent  registered 
representatives  from  transferring  their 
client  accounts  to  their  new  firms. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  accelerated  approval  will  permit 
members  to  have  the  benefit  of 
injunctive  relief  in  arbitration  pending 
filing  of  amendments  to,  and 
Commission  action  on,  the  permanent 
rule  filing  that  would  amend  Rule  10335 
and  make  it  a  permanent  part  of  the 
Code.  The  Commission  expects  that 
during  the  extension  of  the  pilot  NASD 
Regulation  will  amend  the  proposal  to 
permanently  add  Rule  10335  to  the 
Code.  10  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
consistent  with  Section  15A  of  the 
Act." 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  12  that  the 
proposed  rule  change  (SR-NASD-99- 
72)  is  approved  on  an  accelerated  basis 
through  January  5,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  VfcFarland, 

Deputy  Secretary. 

[FR  Doc.  00-392  Filed  1-6-00;  8:45  am) 

8ILUNG  CODE  aoio-oi-M 


•15  U.S.C.  78s(b)(2). 
'15  U.S.C.  780-3. 
'°  See  supra  note  6. 
>•  J7[/.S.C.  780-3. 

>M5  U.S.C.  78s(b)(2). 

"  17  CFR  20O.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42304;  File  No.  SR-NYSE- 
99-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Extending 
the  Pilot  Fee  Structure  Governing  the 
Reimbursement  of  Member 
Organizations  for  Costs  Incurred  in  the 
Transmission  of  Proxy  and  Other 
Shareholder  Communication  Materials 

December  30.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  December 
28,  1999,  the  New  York  Stock  Exchange, 
Inc.  ("Exchange"  or  "NYSE")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
effectiveness  of  the  pilot  fees  ("Pilot  Fee 
Structure")  currently  set  forth  in 
Exchange  Rule  451,  "Transmission  of 
Proxy  Material,"  and  Exchange  Rule 
465,  "Transmission  of  Interim  Reports 
and  Othef  Material,"  (collectively  the 
"Rules").  The  Rules  provide  guidelines 
for  the  reimbursement  of  expenses  by 
NYSE  issuers  to  NYSE  member 
organizations  for  the  processing  and 
delivery  of  proxy  materials  and  other 
issuer  communications  to  security 
holders  whose  securities  are  held  in 
street  name.  The  Pilot  Fee  Structure  is 
presently  scheduled  to  expire  on 
January  3,  2000.  The  Exchange  proposes 
to  extend  the  Pilot  Fee  Structure 
through  February  15,  2000. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  first  adopted,  the  Pilot  Fee 
Structure  revised  the  Rules  to  lower 
certain  reimbursement  guidelines, 
create  incentive  fees  to  eliminate 
duplicative  mailings,  and  establish  a 
supplemental  fee  for  intermediaries  that 
coordinate  multiple  nominees. ^  The 
Pilot  Fee  Structure  has  been  modified 
and  extended  several  times  ,'•  most 
recently  by  Commission  order  dated 
November  1,  1999.^ 

In  June  of  1999,  the  Exchange 
submitted  a  proposed  rule  change  to  the 
Commission  ("June  Filing")  to  further 
revise  the  Pilot  Fee  Structure  and 
extend  its  effectiveness  through  August 
31,  2001.*^  The  Jime  Filing  proposes  to 
reduce  the  basic  processing  fee  and 
nominee  coordination  fee  that  NYSE 
member  organizations  and  proxy 
distribution  intermediaries  may  recover 
in  connection  with  the  distribution  of 
proxy  and  shareholder  communication 
materials  to  shareholders.  The  June 
Filing  also  proposes  to  define  the  term 
"nominee"  as  it  relates  to  the 
calculation  of  the  nominee  coordination 
fee. 

The  Exchange  believes  that  an 
extension  of  the  Pilot  Fee  Structure 


3  See  Securities  Exchange  Act  Release  No.  38406 
(Mar.  14, 1997),  62  FR  13922  (Mar.  24,  1997).  The 
Commission  initially  approved  the  Pilot  Fee 
Structure  as  a  one-year  pilot  and  designated  May 
13, 1998,  as  the  date  of  expiration. 

♦  See  Securities  Exchange  Act  Release  Nos.  39672 
(Feb.  17.  1998).  63  FR  9034  (Feb.  23,  1998)  (order 
extending  Pilot  Fee  Structure  through  July  31,  1998, 
and  lowering  the  rate  of  reimbursement  for  mailing 
each  set  of  initial  proxies  and  annual  reports  from 
$.55  to  S.50);  40289  (July  31,  1998),  63  FR  45652 
(Aug.  10,  1998)  (order  extending  Pilot  Fee  Structure 
through  October  31,  1998):  40621  (Oct.  30.  1998), 
63  FR  60036  (Nov.  6.  1998)  (order  extending  Pilot 
Fee  Structure  through  February  12,  1999);  41044 
(Feb.  11.  1999),  64  FR  8422  (Feb.  19.  1999)  (order 
extending  Pilot  Fee  Structure  through  March  15. 
1999);  41177  (Mar.  16,  1999),  64  FR  14294  (Mar.  24, 
1999)  (order  extending  Pilot  Fee  Structure  through 
August  31,  1999);  and  41669  (July  29,  1999),  64  FR 
43007  (Aug.  6.  1999)  (order  extending  Pilot  Fee 
Structure  through  November  1,  1999). 

^  See  Securities  Exchange  Act  Release  No.  42086 
(Nov.  1,  1999),  64  FR  60870  (Nov.  8,  1999)  (order 
extending  Pilot  Fee  Structure  through  January  3, 
2000). 

"See  Securities  Exchange  Act  Release  No.  41549 
(June  23,  1999),  64  FR  35229  (June  30,  1999). 


through  February  15,  2000,  will  give  the 
Commission  additional  time  to  fully 
consider  the  June  Filing  without  a  lapse 
in  the  current  Rules.  Absent  an 
extension  of  the  Pilot  Fee  Structure,  the 
fees  in  effect  prior  to  the  Pilot  Fee 
Structiue  (i.e.,  the  fees  in  effect  prior  to 
March  14,  1997)  would  retiun  to 
effectiveness  after  January  3,  2000.  The 
Exchange  believes  that  such  a  result 
could  be  counterproductive  and  cause 
confusion  among  NYSE  member 
organizations  and  issuers,  especially 
given  that  the  June  Filing,  proposing  to 
extend  the  revised  Pilot  Fee  Structure 
through  August  31,  2001,  is  still 
pending  with  the  Commission. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
nde  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities.  The  Exchange  further  believes 
that  the  proposed  rule  change  satisfies 
the  requirement  under  Section  6(b)(5)  ^ 
that  an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices; 
promote  just  and  equitable  principles  of 
trade;  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciuities; 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  protect  investors  and  the  public 
interest.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  imsolicited  written 
comments  from  members  or  other 
interested  parties. 


M5  U.S.C.  78fn))(4). 

6  15U.S.C.  78t(b)(5). 

^In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date;  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Exchange  Act '"  and 
rule  19b-4(f)(6) "  thereunder. 

A  proposed  rule  change  filed  under 
rule  19b-4{f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  such  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  designate  such  shorter  time 
period  so  that  the  proposed  rule  change 
may  become  operative  no  later  than 
January  3,  2000.  The  immediate 
effectiveness  would  allow  the  current 
Pilot  Fee  Structure  to  continue 
uninterrupted  and  would  provide  the 
Commission  with  additional  time  to 
complete  its  review  of  the  June  Filing. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  nde  change  operative 
immediately  upon  filing  for  the 
following  reasons.  The  proposed  rule 
change  extends  the  expiration  date  of 
the  Pilot  Fee  Structiu-e  from  January  3, 

2000,  to  February  15,  200(T:  The 
extension  of  the  Pilot  Fee  Structiu-e  will 
provide  the  Commission  with  the 
additional  time  necessary  to  complete 
its  review  and  evaluation  of  the  Jime 
Filing. 

The  Commission  notes  that  unless  the 
current  expiration  date  of  the  Pilot  Fee 
Structure  is  extended,  the 
reimbursement  rates  for  proxy  materials 
distributed  after  January  3,  2000,  will 
revert  to  those  in  effect  prior  to  March 
14,  1997.  The  Commission  believes  that 
such  a  residt  could  be  confusing  and 
counterproductive,  especially  given  that 
the  June  Filing  proposing  to  extend  the 
Pilot  Fee  Structure  through  August  31. 

2001,  is  still  pending  with  the 
Commission. 

Based  on  the  above  reasons,  the 
Commission  believes  it  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  that  the  proposed  rule 


'"IS  U.S.C.  78S(b)(3)(A). 
'>17CFR240.19b-4(f)(6). 
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change  become  operative  immediately 
upon  the  date  of  filing,  December  28, 
1999.  At  any  tim  s  within  60  days  of  the 
filing  of  the  prop  ised  rule  change,  the 
Commission  ma)  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  p  rotection  of  investors, 
or  otherwise  in  fi  irtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consist  ant  with  the  Act. 
Persons  making  \  mtten  submissions 
should  file  six  co  pies  thereof  with  the 
Secretary,  Securi  :ies  and  Exchange 
Commission,  45C  Fifth  Street,  NW., 
Washington,  DC  J0549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  tl  e  proposed  rule 
change  that  are  fi  led  with  the 
Commission,  anc  all  written 
communications  relating  to  the 
proposed  rule  ch  inge  between  the 
Commission  and  any  persons,  other 
than  those  that  n  ay  be  withheld  from 
the  public  in  ace  )rdance  with  the 
provisions  of  5  L  .S.C.  552,  will  be 
available  for  insf  ection  and  copying  in 


'2  17  CFR  200.30-3 


the  Commission' ;  Public  Reference 
Section.  450  Fift!  i  Street,  NW 
Washington,  DC  J0549.  Copies  of  such 
filing  will  also  b(  available  for 
inspection  and  ci  )pying  at  the  principal 
office  of  the  Excl  ange.  All  submissions 
should  refer  to  F  le  No.  SR-NYSE-99- 
52  and  should  be  submitted  by  January 
28, 2000 

For  the  Commiss  i 
Market  Regulation 
authority. >2 

Margaret  H.  McFa^land 
Deputy  Secretary. 
[FR  Doc.  00-388  Fled  1-6-99;  8:45  am 
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pursuant  to  delegated 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42301;  File  No.  SR-PCX- 
99-25] 

Self  Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  To  Allow  Lead 
Market  Makers  To  Perform  Certain 
Floor  Broker  Functions 

December  30,  1999. 
I.  Introduction 

On  July  13. 1999,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  allow  PCX  Lead 
Market  Makers  ("LMM"s)  to  perform 
certain  Floor  Broker  Functions.  Notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
September  21, 1999.^  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  modifies 
the  Exchange's  current  rules  "  to  allow 
an  LMM  to  perform  certain  Floor  Broker 
functions  in  addition  to  Order  Book 
Official  ("OBO")  and  Market  Maker 
functions.  Under  the  proposed  changes, 
an  LMM  acting  as  a  Floor  Broker  will  be 
required  to  use  due  diligence  and 
perform  all  other  obligations  of  Floor 
Brokers  pursuant  to  PCX  Rules  6.43 
through  6.48.  An  LMM  will  be 
permitted,  but  will  not  be  obligated,  to 
accept  non-discretionary  orders  that  are 
not  eligible  to  be  placed  in  the  Public 
Order  Book,  and  will  be  permitted  to 
represent  such  orders  as  a  Floor  Broker. 
An  LMM  will  not  be  permitted  to 
represent  discretionary  orders,  whether 
as  a  Floor  Broker  or  otherwise,  and  all 
orders  in  the  LMM's  possession  that  are 
eligible  to  be  booked  will  be  required  to 
be  booked. 

in.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  seciu-ities 
exchange.  In  particular,  the  Commission 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b--!. 

'  See  Securities  Exchange  Act  Release  No.  41868 
(September  13,  1999),  64  FR  51173. 

■•  See  PCX  Rule  6.82,  "Lead  Market  Makers."  and 
PCX  Rule  6.83,  "Limitations  on  Dealings  of  Lead 
Market  Makers." 


believes  that  the  proposed  rule  change 
is  consistent  with  the  Section  6(b)(5)  ^ 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  protect  investors 
and  the  public  interest.^  The 
Commission  also  finds  that  the  proposal 
may  serve  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  by  enabling  Exchange 
LMMs  to  better  serve  customers. 

The  LMM  system  at  the  PCX  was  first 
approved,  on  an  eighteen-month  pilot 
basis,  in  1990.^  After  granting  a  number 
of  extensions  to  the  pilot,^  the 
Commission  approved  the  program  on  a 
permanent  basis  on  September  22, 
1997.9  The  LMM  program  was  created 
originally  to  enhance  the  ability  of  the 
Exchange  to  compete  in  a  multiple 
trading  environment,  and  was  designed 
primarily  for  new  option  issues  and 
option  issues  with  comparatively  low 
volume.  Subsequently,  all  equity  and 
index  options  traded  on  the  PCX  were 
made  eligible  for  the  LMM  program.^" 

Exchange  members  appointed  as 
LMMs  assume  responsibilities  and 
acquire  rights  in  their  appointed  options 
classes  that  extend  beyond  the 
obligations  and  rights  of  Market  Makers 
who  trade  in  the  same  options  issue.  In 
addition  to  performing  the  regular 
obligations  of  a  Market  Maker,  an  LMM 
must  assume  certain  additional 
obligations  that  are  designed  to 
strengthen  the  LMM's  market  making 
activities. 

Pursuant  to  PCX  Rule  6.82,  "Lead 
Market  Maker,"  each  LMM  is 
responsible  for,  among  other  things: 
assuring  that  disseminated  market 
quotations  are  accurate;  honoring 
guaranteed  markets;  determining  the 
formula  for  generating  automatically 
updated  market  quotations;  being 
present  at  the  designated  trading  post 
throughout  each  trading  day;  effecting, 
with  respect  to  trading  as  a  Market 


5  15U.S.C.  78f(b)(5). 

"In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C.  78c(f). 

'  See  Securities  Exchange  Act  Release  No.  27631 
(January  17, 1990).  55  FR  2462  (January  24,  1990). 

"  See  Securities  Exchange  Act  Release  Nos.  31063 
(August  21,  1992).  57  FR  39255  (August  28,  1992); 
31635  (December  22.  1992),  57  FR  62414  (December 
30,  1992);  33854  (April  1,  1994),  59  FR  16873  (April 
8,  1994);  34710  (September  23.  1994),  59  FR  50306 
(October  3,  1994);  36293  (September  28,  1995),  60 
FR  52243  (October  5,  1995);  and  37767  (September 
30,  1996),  61  FR  52483  (October  7,  1996). 

8  See  Securities  Exchange  Act  Release  No.  39111 
(September  22,  1997).  62  FR  51710  (October  2, 
1997). 

•"See  Securities  Exchange  Act  Release  No.  37780 
(October  3,  1996),  61  FR  53247  (October  10,  1996). 
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Maker,  trades  that  have  a  high  degree  of 
correlation  with  the  overall  pattern  of 
trading  of  each  series  in  the  option 
issues  involved;  participating  in  the 
automatic  execution  system;  actively 
promoting  the  Exchange  as  a 
marketplace;  and  responding  to 
competition  by  offering  competitive 
markets  and  competitively  priced 
services.  Subject  to  certain  exceptions, 
LMMs  receive  a  guaranteed  50% 
participation  in  transactions  occurring 
on  their  disseminated  bids  and  offers  in 
their  appointed  issues. 

Since  its  inception,  the  LMM  position 
at  the  PCX  has  been  designed  to 
incorporate  some  of  the  functions 
performed  by  Designated  Primary 
Market  Makers  ("DPM"s)  at  the  Chicago 
Board  Options  Exchange  ("CBOE"). 
Under  the  original  LMM  system  at  PCX, 
however,  an  LMM — unlike  a  DPM — was 
not  authorized  to  manage  the  public 
limit  order  book  ("the  Book")  or 
perform  certain  Floor  Broker 
functions.  1^ 

The  PCX  has  in  recent  years  sought  to 
broaden  the  privileges  of  its  LMMs  to 
make  its  LMM  system  more  competitive 
with  similar  systems  at  other  options 
exchanges.  In  October  1996,  the 
Commission  approved  a  PCX  pilot 
program  that  allowed  a  number  of 
LMMs  to  perform  the  functions  of  the 
PCX  OBO  [i.e.,  manage  the  Book)  in 
certain  designated  options  issues. '^ 
Participating  LMMs  were  required  to 
resolve  trading  disputes  and  errors,  set 
rates  for  Book  execution,  and  disclose 
Book  information  to  members  upon 
request.  The  pilot  was  subsequently 
extended  and  expanded  to  allow  all 
LMMs  to  participate  as  OBOs."  In 
October  1998  this  facet  of  the  LMM 
system  was  permanently  approved  by 
the  Commission.  1"* 


' '  These  functions  were  accorded  to  DPMs  at  the 
CBOE  from  the  beginning  of  the  DPM  program  at 
that  exchange.  See  Securities  Exchange  Act  Release 
No.  24934  (September  22,  1987),  52  FR  36122 
(September  25.  1987)  (first  approving  the  CBOE 
DPM  program  and  depicting  the  DPM  as  a  position 
"akin  to  a  specialist"). 

'2  See  Securities  Exchange  Act  Release  No.  37810 
(October  11,  1996),  61  FR  54481  (October  18,  1996). 

'■■See  Securities  Exchange  Act  Release  Nos. 
38462  (April  1,  1997),  62  FR  16886  (April  8,  1997); 
39106  (September  22,  1997),  62  FR  51172 
(September  30,  1997);  39667  (February  13,  1998),  63 
FR  9895  (February  26,  1998);  40020  (May  21,  1998), 
63  FR  29286  (May  28.  1998);  and  40328  (August  17, 
1998),  63  FR  45276  (August  25.  1998). 

'^  See  Securities  Exchange  Act  Release  No.  40548 
(October  14,  1998),  63  FR  56283  (October  21,  1998). 
Until  recently,  the  Exchange  required  participating 
LMMs  to  use  Exchange  personnel  to  assist  the  LMM 
in  performing  the  OBO  function,  for  which  the 
Exchange  charged  the  LMM  a  staffing  fee.  In  July 
1999,  the  Commission  approved  a  rule  change 
allowing  qualified  LMMs  to  manage  their  own 
employees  in  operating  the  Book.  .See  Securities 
Exchange  Act  Release  No.  41595  ()ulv  2,  1999),  64 
FR  38064  (July  14.  1999). 


The  PCX  now  seeks  to  further  revise 
PCX  Rule  6.82  to  permit  its  LMMs  to  act 
as  Floor  Brokers,  in  addition  to 
performing  OBO  and  Market  Maker 
functions.  Floor  Brokers  are  registered 
with  the  Exchange  and  are  permitted  to 
accept  and  execute  options  orders 
received  on  behalf  of  members  while  on 
the  Exchange  floor. 

The  PCX  has  proposed  this  rule 
change  for  competitive  reasons. 
Specifically,  the  PCX  believes  that  the 
proposed  changes  will  afford  its  LMMs 
additional  flexibility  so  that  they  can 
better  compete  with  DPMs  and 
specialists  on  other  national  securities 
exchanges. '5  the  PCX  also  believes  that 
the  proposed  changes  will  allow  its 
LMMs  to  provide  customers  with  a 
greater  level  of  service  and  enable  the 
LMMs  to  offer  more  competitive  rates 
for  the  execution  of  customer  orders. 

Under  the  proposal,  an  LMM  will  be 
permitted,  but  will  not  be  obligated,  to 
accept  non-discretionary  orders  that  are 
not  eligible  to  be  placed  in  the  Book,'^ 
and  will  be  permitted  to  represent  such 
orders  as  a  Floor  Broker.  In  handling  an 
order  as  a  Floor  Broker,  an  LMM  vdll  be 
obligated  to  use  due  diligence  to  execute 
the  order  at  the  best  available  price,  in 
accordance  with  the  rules  of  the 
Exchange, 1^  and  will  be  further  subject 
to  all  other  obligations  of  Floor  Brokers 


'^The  proposed  rule  change  will  generally  allow 
LMMs  on  the  PCX  to  perform  the  same  functions 
that  DPMs  on  the  CBOE  may  perform.  See  CBOE 
Rule  8.80(c). 

'^The  eligibility  of  orders  to  be  placed  in  the 
Book  is  determined  by  reference  to  PCX  Rule 
6.52(a).  which  governs  the  types  of  orders  that 
OBOs  may  accept.  Such  orders,  as  indicated  in  the 
Rule,  "shall  include  limit  orders  .  .  .  and  such 
other  orders  as  may  be  designated  by  the  Options 
Floor  Trading  Committee."  According  to  the  PCX. 
the  Committee  has  not  designated  any  additional 
types  of  orders  that  may  be  accepted  by  OBOs. 
Orders  not  eligible  for  the  Book  include,  for 
example,  contingency  orders,  spread  orders, 
straddle  orders,  and  combination  orders.  Telephone 
conversation  between  Robert  P.  Pacileo,  Attorney. 
PCX.  and  Ira  L.  Brandriss,  Attorney.  Division  of 
Market  Regulation,  Commission,  on  August  6.  1999. 

'^The  PCX  represented  that  it  will  provide 
detailed  guidance  concerning  these  responsibilities 
in  a  Regulatory  Bulletin  that  will  be  disseminated 
to  members  upon  the  approval  of  this  proposed  rule 
change.  The  bulletin  will  specify,  among  other 
things,  that  in  executing  transactions  for  his  own 
account  as  a  Market  Maker,  an  LMM  (a)  must 
accord  priority  to  orders  he  represents  as  Floor 
Broker  over  his  activity  as  Market  Maker,  and  (b) 
must  not  initiate  a  transaction  for  his  own  account 
that  would  result  in  putting  into  effect  any  stop  or 
stop  limit  order  which  may  be  in  the  Book  or  which 
he  represents  as  Floor  Broker,  except  with  the 
approval  of  a  Floor  Official  and  a  guarantee  that  the 
stop  or  stop  limit  order  will  be  executed  at  the  same 
price-as  the  electing  transaction.  Telephone 
conversation  between  Robert  P.  Pacileo,  Attorney, 
PCX.  and  Ira  L.  Brandriss,  Attorney,  Division  of 
Market  Regulation,  Commission,  on  November  19, 
1999. 


specified  in  PCX  Rules  6.43  through 
6.48. 

At  the  same  time,  the  proposal  places 
restrictions  on  the  types  of  orders  that 
an  LMM  may  represent  as  a  Floor 
Broker,  consistent  with  applicable  rules 
of  competing  exchange.'"  An  LMM  will 
not  be  permitted  to  represent 
discretionary  orders,  whether  as  a  Floor 
Broker  or  otherwise.  In  addition,  all 
orders  in  the  LMM's  possession  that  are 
eligible  to  be  booked  will  be  required  to 
be  booked. 

The  Commission  finds  that  the 
proposed  rule  change  is  an  appropriate 
expansion  of  the  functions  performed  by 
LMMs.  The  proposal  implements  a 
system  that  has  been  in  place  other 
exchanges,  and  is  likely  to  enhance 
trading  at  the  PCX.  It  provides  a  further 
incentive  for  Market  Makers  to  become 
LMMs,  and  thus  may  add  depth  and 
liquidity  to  PCX-listed  issues.  The 
ability  of  LMMs  to  serve  as  Floor 
Brokers  should  also  afford  LMMs  greater 
flexibility  in  responding  to  varying 
market  conditions,  and  enable  them  to 
improve  service  to  PCX  customers  by 
offering  competitive  service  rates. 
Finally,  by  placing  LMMs  on  a  similar 
footing  as  DPMs  and  specialists  at  other 
options  exchanges,  the  proposal  should 
encoiorage  further  competition  among 
the  exchange  markets. 

IV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  i^  of  the  Act,  that  the 
proposed  rule  change  (SI^PCX-99-25) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  00-389  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  801(M)1-M 


SOCIAL  SECURITY  ADMINISTRATION 

Social  Security  Ruling,  SSR  00-1  c; 
Disability  Insurance  Benefits — Claims 
Filed  Under  Both  the  Social  Security 
Act  and  the  Americans  With 
Disabilities  Act 

agency:  Social  Seciuity  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

summary:  In  accordance  with  20  CFR 
402.35(b)(1),  the  Commissioner  of  Social 
Securitv  gives  notice  of  Social  Security 
Ruling  (SSR)  00-1  c.  This  Ruling,  based 
on  the  Supreme  Court's  decision  in 


•"  See  CBOE  Rule  8.80(c)(8). 

•'15U.S.C.  78s(bK2). 

•"•  17  CFR  200.30-3(a)(12). 
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Carolyn  C.  Clevi  land  v.  Policy 
Management  Systems  Corporation  et  al., 

U.S. :  19  S.Ct.  1597  (1999), 

concerns  wheth  (r  a  claim  for  disability 
insurance  benef  ts  filed  under  the  Social 
Seciuity  Act  would  preclude  the 
claimant  from  p  irsuing  relief  under  the 
Disabilities  Act. 
Uanuary  7,  2000. 


Americans  with 

EFFECTIVE  DATE 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  K.  Castelo.  Office  of  Program 


Support,  Social 
Administration, 


Seciuity 

6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
(410)965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  requi  red  to  do  so  pursuant 
to  5  U.S.C.  552(i  i)(l)  and  {a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  w  ith  20  CFR  402.35(b)(1). 

Social  Securit  y  Rulings  make 
available  to  the  )ublic  precedential 
decisions  relatii  g  to  the  Federal  old-age, 


survivors,  disab 
security  income 


Sections  222(c) 
(e)(1)  of  the  Socia 
422(c)  and  423(a) 
Disability 
Under  Both  the 
Americans  With 


20  CFR  404.1 
404.1560(c 

Carolyn  C. 
Systems 
119  S.Ct.  1597 


laim 


This  Ruling 
individual's  c 
disability  insurance 
the  Social  Secu  ity 


lity,  supplemental 
and  black  lung  benefits 
programs.  Socia  Seciuity  Rulings  may 
be  based  on  cas(  decisions  made  at  all 
administrative  1  jvels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counse  ,  and  Agency 
interpretations  ( if  the  law  and 
regulations. 

Although  Soc  al  Security  Rulings  do 
not  have  the  sai  le  force  and  effect  as  the 
statute  or  regula  tions,  they  are  binding 
on  all  componei  its  of  the  Social  Security 

in  accordance  with  20 
CFR  402.35(b)(1),  and  are  to  be  relied 
upon  as  precedi  nts  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  sffect. 

Dated:  Decemb(  r  20,  1999. 
(Catalog  of  FederE  1  Domestic  Assistance, 
Programs  96.001  :  locial  Security — Disability 

Special  Benefits  for 
Disabled  Coal  Mil  lers;  96.006  Supplemental 
Security  Income) 
Kenneth  S.  Apfel, 
Commissioner  of.  iocial  Security. 

ai  d 


223(a).  (d)(2)(a).  and 
Security  Act  (42  U.S.C. 
(d)(2)(A),  and  (e)(1)) 
Insuraiice  Benefits — Claims  Filed 
S  )cial  Security  Act  and  the 
I  hsabilities  Act 


520  3)-(f).  404.1525,  404.1526, 
4C  L1592.  and  404.1592a 
Clevel  ind  v.  Policy  Management 

Corpo.  ation  et  al U.S. , 

1999) 


qoncerns  whether  an 
for,  or  receipt  of, 
benefits  filed  under 
Act  (the  SSAct) 


would  preclude  the  individual  from 
pursuing  relief  under  the  Americans 
with  Disabilities  Act  (ADA). 

The  SSAct  and  the  ADA  both  help 
individuals  with  disabilities  but  in 
different  ways.  The  SSAct  provides 
monetary  benefits  to  insured 
individuals  who  are  under  a  disability, 
as  defined  in  the  SSAct.  The  ADA  seeks 
to  eliminate  unwarranted 
discrimination  against  any  individual 
who  is  considered  a  "qualified 
individual  with  a  disability"  as  defined 
in  the  ADA. 

In  January  1994,  the  claimant  filed  for 
Social  Security  disability  insurance 
benefits.  By  April  1994,  her  condition 
improved  and  she  returned  to  work.  She 
reported  this  to  the  Social  Security 
Administration  (SSA)  which  denied  her 
claim.  Her  employer  subsequently 
terminated  her.  She  then  asked  SSA  to 
reconsider  its  denial  of  her  claim.  SSA 
again  denied  her  claim,  but  following  a 
hearing,  she  was  awarded  benefits. 
However,  before  her  Social  Security 
award,  the  claimant  brought  an  ADA 
lawsuit  contending  that  her  employer 
terminated  her  employment  without 
reasonably  accommodating  her 
disability. 

The  District  Court  did  not  evaluate 
her  "reasonable  accommodation"  claim 
on  the  merits,  but  granted  summary 
judgment  to  the  defendant  because,  in 
the  court's  view,  the  plaintiff,  by 
applying  for  and  receiving  Social 
Security  disability  insurance  benefits, 
had  conceded  that  she  was  totally 
disabled.  This  fact,  the  court  concluded, 
estopped  the  plaintiff  from  proving  an 
essential  element  of  her  ADA  claim,  i.e., 
that  she  could  "perform  the  essential 
functions"  of  her  job  with  "reasonable 
accommodation." 

The  Fifth  Circuit  Court  of  Appeals 
affirmed  the  District  Court's  grant  of 
summary  judgment  on  the  grounds  that 
the  plaintiffs  statement  on  her  Social 
Security  application  that  she  was  totally 
disabled  and  unable  to  work  was 
sufficient  evidence  to  judically  estop 
her  later  ADA  claim.  In  her  ADA  claim, 
the  plaintiff  contended  that,  for  the  time 
in  question,  with  reasonable 
accommodation,  she  could  perform  the 
essential  functions  of  her  job.  The  Court 
of  Appeals  thought  that  her  claims 
under  both  Acts  would  incorporate  two 
directly  conflicting  propositions; 
namely,  "I  am  too  disabled  to  work" 
and  "I  am  not  too  disabled  to  work." 
That  court,  in  an  effort  to  prevent  two 
conflicting  claims  under  both  Acts,  used 
a  special  judicial  presumption  that  it 
believed  would  prevent  the  plaintiff 
from  successfully  pursuing  her  ADA 
claim. 


The  Supreme  Court  (the  Court) 
granted  certiorari  in  light  of  the 
disagreement  among  the  circuits 
concerning  the  legal  effect  upon  an  ADA 
claim  of  the  application  for,  or  receipt 
of.  Social  Security  disability  insurance 
benefits.  The  Court  held  that,  despite 
the  appearance  of  conflict  between  the 
two  statutes,  the  two  claims  do  not 
conflict  to  the  point  where  courts 
should  apply  a  special  negative 
presumption  as  in  the  Court  of  Appeals' 
decision  in  this  case.  The  Coiul  believed 
that  there  are  too  many  situations  in 
which  a  Social  Security  claim  and  an 
ADA  claim  can  comfortably  exist  side 
by  side.  The  Court,  therefore,  vacated 
the  judgment  of  the  Court  of  Appeals 
and  remanded  the  case  for  further 
proceedings  consistent  with  the  Court's 
opinion. 
BREYER,  Supreme  Court  Justice: 

The  Social  Security  Disability 
Insiu*ance  (SSDI)  program  provides 
benefits  to  a  person  with  a  disability  so 
severe  that  she  is  "unable  to  do  (her) 
previous  work"  and  "cannot  *   *   * 
engage  in  any  other  kind  of  substantial 
gainful  work  which  exists  in  the 
nationed  economy."  §  223(a)  of  the 
Social  Security  Act,  as  set  forth  in  42 
U.S.C.  423(d)(2)(A).  This  case  asks 
whether  the  law  erects  a  special 
presumption  that  would  significantly 
inhibit  an  SSDI  recipient  from 
simultaneously  pursuing  an  action  for 
disability  discrimination  under  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  claiming  that  "with  *   *   * 
reasonable  accommodation"  she  could 
"perform  the  essential  fimctions"  of  her 
job.  Section  101,  104  Stat.  331,  42  U.S.C. 
12111(8). 

We  believe  that,  in  context,  these  two 
seemingly  divergent  statutory 
contentions  are  often  consistent,  each 
with  the  other.  Thus  pursuit,  and 
receipt,  of  SSDI  benefits  does  not 
automatically  estop  the  recipient  from 
pursuing  an  ADA  claim.  Nor  does  the 
law  erect  a  strong  presumption  against 
the  recipient's  success  under  the  ADA. 
Nonetheless,  an  ADA  plaintiff  cannot 
simply  ignore  her  SSDI  contention  that 
she  was  too  disabled  to  work.  To 
survive  a  defendant's  motion  for 
summary  judgment,  she  must  explain 
why  that  SSDI  contention  is  consistent 
with  her  ADA  claim  that  she  could 
"perform  the  essential  functions"  of  her 
previous  job,  at  least  with  "reasonable 
accommodation." 

After  suffering  a  disabling  stroke  and 
losing  her  job,  Carolyn  Cleveland  sought 
and  obtained  SSDI  benefits  from  the 
Social  Security  Administration  (SSA). 
She  has  also  brought  this  ADA  suit  in 
which  she  claims  that  her  former 
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employer,  Policy  Management  Systems 
Corporation,  discriminated  against  her 
on  account  of  her  disability.  The  two 
claims  developed  in  the  following  way: 

August  1993:  Cleveland  began  work  at 
Policy  Management  Systems.  Her  job 
required  her  to  perform  background 
checks  on  prospective  employees  of 
Policy  Management  System's  clients. 

January  7,  1994:  Cleveland  suffered  a 
stroke,  which  damaged  her 
concentration,  memory,  and  language 
skills. 

January  28,  1994:  Cleveland  filed  an 
SSDI  application  in  which  she  stated 
that  she  was  "disabled"  and  "unable  to 
work."  App.  21. 

April  11,  J 994 .Cleveland's  condition 
having  improved,  she  returned  to  work 
with  Policy  Management  Systems.  She 
reported  that  fact  to  the  SSA  two  weeks 
later. 

July  11,1994:  Noting  that  Cleveland 
had  returned  to  work,  the  SSA  denied 
her  SSDI  application. 

July  15,  1994:  Policy  Management 
Systems  fired  Cleveland. 

September  14,  1994:  Cleveland  asked 
the  SSA  to  reconsider  its  July  11th  SSDI 
denial.  In  doing  so,  she  said,  "I  was 
terminated  [by  Policy  Management 
Systems]  due  to  my  condition  and  1 
have  not  been  able  to  work  since.  I 
continue  to  be  disabled."  Id.,  at  46.  She 
later  added  that  she  had  "attempted  to 
return  to  work  in  mid  April,"  that  she 
had  "worked  for  three  months,"  and 
that  Policy  Management  Systems 
terminated  her  because  she  "could  no 
longer  do  the  job"  in  light  of  her 
"condition."  Id.,  at  47. 

November  1994:  The  SSA  denied 
Cleveland's  request  for  reconsideration. 
Cleveland  sought  an  SSA  hearing, 
reiterating  that  "I  am  unable  to  work 
due  to  my  disability,"  and  presenting 
new  evidence  about  the  extent  of  her 
injuries.  Id.,  at  79. 

September 29,  J 995 .The  SSA 
awarded  Cleveland  SSDI  benefits 
retroactive  to  the  day  of  her  stroke, 
January  7,  1994. 

On  September  22,  1995,  the  week 
before  her  SSDI  award,  Cleveland 
brought  this  ADA  lawsuit.  She 
contended  that  Policy  Management 
Systems  had  "terminatfedj"  her 
employment  without  reasonably 
"accommodat(ing)  her  disability."  Id.,  at 
7.  She  alleged  that  she  requested,  but 
was  denied,  accommodations  such  as 
training  and  additional  time  to  complete 
her  work.  Id.,  at  96.  And  she  submitted 
a  supporting  affidavit  from  her  treating 
physician.  Id.,  at  101.  The  District  Court 
did  not  evaluate  her  reasonable 
accommodation  claim  on  the  merits,  but 
granted  summary  judgment  to  the 
defendant  because,  in  that  court's  view. 


Cleveland,  by  applying  for  and  receiving 
SSDI  benefits,  had  conceded  that  she 
was  totally  disabled.  And  that  fact,  the 
court  concluded,  now  estopped 
Cleveland  from  proving  an  essential 
element  of  her  ADA  claim,  namely  that 
she  could  "perform  the  essential 
functions"  of  her  job,  at  least  with 
"reasonable  accommodation."  42  U.S.C. 
12111(8). 

The  Fifth  Circuit  afi^irmed  the  District 
Court's  grant  of  summary  judgment.  120 
F.3d  513  (1997).  The  court  wrote: 

"[T]he  application  for  or  the  receipt  of 
social  security  disability  benefits  creates 
a  rebuttable  presumption  that  the 
claimant  or  recipient  of  such  benefits  is 
judicially  estopped  from  asserting  that 
he  is  a  'qualified  individual  with  a 
disability.'" /d.,  at  518. 

The  Circuit  Court  noted  that  it  was  "at 
least  theoretically  conceivable  that 
under  some  limited  and  highly  unusual 
set  of  circumstances  the  two  claims 
would  not  necessarily  be  mutually 
exclusive."  Id.,  at  517.  But  it  concluded 
that,  because 

"Cleveland  consistently  represented 
to  the  SSA  that  she  was  totally  disabled, 
she  has  failed  to  raise  a  genuine  issue 
of  material  fact  rebutting  the 
presumption  that  she  is  judicially 
estopped  from  now  asserting  that  for  the 
time  in  question  she  was  nevertheless  a 
'qualified  individual  with  a  disability' 
for  purposes  of  her  ADA  claim."  Id.,  at 
518-519. 

We  granted  certiorari  in  light  of 
disagreement  among  the  Circuits  about 
the  legal  effect  upon  an  ADA  suit  of  the 
application  for,  or  receipt  of,  disability 
benefits.  Compare,  e.g.,  Rascon  v.  U  S 
West  Communications,  Inc.,  143  F.3d 
1324,  1332  (C.A.IO  1998)  (application 
for,  and  receipt  of,  SSDI  benefits  is 
relevant  to,  but  does  not  estop  plaintiff 
from  bringing,  an  ADA  claim);  Griffith  v. 
Wal-Mart  Stores,  Inc..  135  F.3d  376,  382 
(C.A.6  1998)  (same),  cert,  pending.  No. 
97-1991;  Swanks  V.  Washington 
Metropolitan  Area  Transit  Authority, 
'll6  F.3d  582,  586  (C.A.D.C.  1997) 
(same),  with  McNemarv.  Disnev  Store, 
Inc.,  91  F.3d  610.  618-620  (C.A'.3  1996) 
(applying  judicial  estoppel  to  bar 
plaintiff  who  applied  for  disability 
benefits  from  bringing  suit  under  the 
ADA),  cert,  denied.  519  U.S.  1115,  117 
S.Ct.  958.  136  L.Ed.2d  845  (1997),  and 
Kennedy  V.  Applause,  Inc.,  90  F.3d 
1477. 1481-1482 (C.A.9  1996) 
(declining  to  apply  judicial  estoppel  but 
holding  that  claimant  who  declared 
total  disability  in  a  benefits  application 
failed  to  raise  a  genuine  issue  of 
material  fact  as  to  whether  she  was  a 
qualified  individual  with  a  disability). 

The  Social  Seciu-ity  Act  and  the  ADA 
both  help  individuals  with  disabilities. 


but  in  different  ways.  The  Social 
Security  Act  provides  monetary'  benefits 
to  every  insm^ed  individual  who  "is 
under  a  disability."  42  U.S.C.  423(a)(1). 
The  Act  defines  "disability"  as  an 

"inability  to  engage  in  any  substantial  gainful 
activity  by  reason  of  any  *   *   *  physical  or 
mental  impairment  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or  can  be 
expected  to  last  for  a  continuous  period  of 
not  less  than  12  months."  Section 
423(d)(1)(A). 

The  individual's  impairment,  as  we 
have  said,  supra,  at  1599,  must  be 

"of  such  severity  that  [she]  is  not  only  unable 
to  do  (her)  previous  work  but  cannot, 
considering  (her]  age,  education,  and  work 
experience,  engage  in  any  other  kind  of 
substantial  gainful  work  which  exists  in  the 
national  economy  *   *   *  ."  Section 
423(d)(2)(A). 

The  ADA  seeks  to  eliminate 
imwarranted  discrimination  against 
disabled  individuals  in  order  both  to 
guarantee  those  individuals  equal 
opportimity  and  to  provide  the  Nation 
with  the  benefit  of  their  consequently 
increased  productivity.  See,  e.g.,  42 
U.S.C.  12101(a)(8),  (9J.  The  Act 
prohibits  covered  employers  from 
discriminating  "against  a  qualified 
individual  with  a  disability  because  of 
the  disability  of  such  individual.  " 
Section  12112(a).  The  Act  defines  a 
"qualified  individual  with  a  disability" 
as  a  disabled  person  "who  *   *   *  can 
perform  the  essential  functions"  of  her 
job,  including  those  who  can  do  so  only 
"with  *  *  *  reasonable 
accommodation."  Section  12111(8). 

We  here  consider  but  one  of  the  many 
ways  in  which  these  two  statutes  might 
interact.  This  case  does  not  involve,  for 
example,  the  interaction  of  either  of  the 
statutes  before  us  with  other  statutes, 
such  as  the  Federal  Employers'  Liability 
Act.  45  U.S.C.  51  et  seq.  Nor  does  it 
involve  directly  conflicting  statements 
about  purely  factual  matters,  such  as 
"The  light  was  red/green."  or  "I  can/ 
cannot  raise  my  arm  above  my  head." 
An  SSA  representation  of  total  disability 
differs  from  a  purely  factual  statement 
in  that  it  often  implies  a  cont^-related 
legal  conclusion,  namely  "I  am  disabled 
for  purposes  of  the  Social  Security  Act." 
And  our  consideration  of  this  latter  kind 
of  statement  consequently  leaves  the 
law  related  to  the  former,  purely  factual, 
kind  of  conflict  where  we  found  it. 

The  case  before  us  concerns  an  ADA 
plaintiff  who  both  applied  for.  and 
received.  SSDI  benefits.  It  requires  us  to 
review  a  Court  of  Appeals  decision 
upholding  the  grant  of  summary 
judgment  on  the  ground  that  an  ADA 
plaintiffs  "represent(ation)  to  the  SSA 
that  she  was  totallv  disabled"  created  a 
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"rebuttable  pres  umption"  sufficient  to 
"judicially  esto|  a]"  her  later 
representation  t  lat,  "for  the  time  in 
question,"  with  reasonable 
accommodation  she  could  perform  the 
essential  functic  ns  of  her  job.  120  F.3d, 
at  518-519.  The  Court  of  Appeals 
thought,  in  esse  ice,  that  claims  under 
both  Acts  woulc  incorporate  two 
directly  conflict  ng  propositions, 
namely  "I  am  too  disabled  to  work"  and 
"I  am  not  too  di  iabled  to  work."  And  in 
an  effort  to  prev  3nt  two  claims  that 
would  embody  '  hat  kind  of  factual 
conflict,  the  con  rt  used  a  special  judicial 
presumption,  w  lich  it  believed  would 
ordinarily  preve  nt  a  plaintiff  like 
Cleveland  from  successfully  asserting  an 
ADA  claim. 

In  our  view,  h  owever,  despite  the 
appearance  of  ci  inflict  that  arises  from 
the  language  of  he  two  statutes,  the  two 
claims  do  not  in  herently  conflict  to  the 
point  where  courts  should  apply  a 
special  negative  presumption  like  the 
one  applied  by  I  he  Court  of  Appeals 
here.  That  is  be(  ause  there  are  too  many 
situations  in  wh  ich  an  SSDI  claim  and 
an  ADA  claim  c  m  comfortably  exist 


side  by  side 

For  one  thing, 
ADA  defines  a 


as  we  have  noted,  the 
qualified  individual"  to 


include  a  disablsd  person  "who  * 


can  perform  the 


her  job  "with  reisonable 
accommodation  "  Reasonable 
accommodation  s  mav  include: 


part-time  or  modified 
reassignment  to  a  vacant 
n  or  modification  of 
:es,  appropriate 
ifications  of  examinations, 
or  policies,  the  provision 
or  interpreters,  and  other 
accommodations."  42  U.S.C. 


"job  restructuring 
work  schedules 
position,  acquisit 
equipment  or  d 
adjustment  or  mo^ 
training  materials 
of  qualiBed  readers 
similar 
12111(9)(B). 
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ited;  the  matter  of 

may  turn 
workplace-specific 
SSA  misjudgment  about 
often  fact-specific 
ive  a  seriously 
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disabled  person  of  the  critical  financial 
support  the  statute  seeks  to  provide.  See 
Brief  for  United  States  et  al.  as  Amici 
Curiae  10-11,  and  n.  2,  13.  The  result 
is  that  an  ADA  suit  claiming  that  the 
plaintiff  can  perform  her  job  with 
reasonable  accommodation  may  well 
prove  consistent  with  an  SSDI  claim 
that  the  plaintiff  could  not  perform  her 
own  job  (or  other  jobs)  without  it. 

For  another  thing,  in  order  to  process 
the  large  number  of  SSDI  claims,  the 
SSA  administers  SSDI  with  the  help  of 
a  five-step  procedure  that  embodies  a 
set  of  presumptions  about  disabilities, 
job  availability,  and  their  interrelation. 
The  SSA  asks: 

Step  One:  Are  you  presently  working? 
(If  so,  you  are  ineligible.)  See  20  CFR 
404.1520(b)  (1998). 

Step  Two:  Do  you  have  a  "severe 
impairment,"  i.e.,  one  that 
"significantly  limits"  your  ability  to  do 
basic  work  activities?  (If  not,  you  are 
ineligible.)  See  §  404.1520(c). 

Step  Three:  Does  your  impairment 
"mee[tl  or  equa[l]"  an  impairment  on  a 
specific  (and  fairly  lengthy)  SSA  list?  (If 
so,  you  are  eligible  without  more.)  See 
§§  404.1520(d),  404.1525,  404.1526. 

Step  Four:  If  your  impairment  does 
not  meet  or  equal  a  listed  impairment, 
can  you  perform  your  "past  relevant 
work?"  (If  so,  you  are  ineligible.)  See 
§  404.1520(e). 

Step  Five:  If  your  impairment  does 
not  meet  or  equal  a  listed  impairment 
and  you  caimot  perform  your  "past 
relevant  work,"  then  can  you  perform 
other  jobs  that  exist  in  significant         ^ 
numbers  in  the  national  economy?  (If 
not,  you  are  eligible.)  See  §§  404.1520(f), 
404.1560(c). 

The  presumptions  embodied  in  these 
questions — particidarly  those  necessary 
to  produce  Step  Three's  list,  which,  the 
Goverrunent  tells  us,  accounts  for 
approximately  60  percent  of  all  awards, 
see  Tr.  of  Oral  Arg.  20 — grow  out  of  the 
need  to  administer  a  large  benefits 
system  efficiently.  But  they  inevitably 
simplify,  eliminating  consideration  of 
many  differences  potentially  relevant  to 
an  individual's  ability  to  perform  a 
particular  job.  Hence,  an  individual 
might  qualify  for  SSDI  under  the  SSA's 
administrative  rules  and  yet,  due  to 
special  individual  circimistances, 
remain  capable  of  "perform[ing]  the 
essential  functions"  of  her  job. 

Further,  the  SSA  sometimes  grants 
SSDI  benefits  to  individuals  who  not 
only  can  work,  but  are  working.  For 
example,  to  facilitate  a  disabled  person's 
reentry  into  the  workforce,  the  SSA 
authorizes  a  9-month  tried-work  period 
during  which  SSDI  recipients  may 
receive  full  benefits.  See  42  U.S.C. 
422(c),  423(e)(1);  20  CFR  404.1592 


(1998).  See  also  §  404.1592a  (benefits 
available  for  an  additional  15-month  ' 
period  depending  upon  earnings). 
Improvement  in  a  totally  disabled 
person's  physical  condition,  while 
permitting  tiiat  person  to  work,  will  not 
necessarily  or  immediately  lead  the  SSA 
to  terminate  SSDI  benefits.  And  the 
nature  of  an  individual's  disability  may 
change  over  time,  so  that  a  statement 
about  that  disability  at  the  time  of  an 
individual's  application  for  SSDI 
benefits  may  not  reflect  an  individual's 
capacities  at  the  time  of  the  relevant 
employment  decision. 

Finally,  if  an  individual  has  merely 
applied  for,  but  has  not  been  awarded, 
SSDI  benefits,  any  inconsistency  in  the 
theory  of  the  claims  is  of  the  sort 
normally  tolerated  by  our  legal  system. 
Our  ordinary  rules  recognize  that  a 
person  may  not  be  sure  in  advance  upon 
which  legal  theory  she  will  succeed, 
and  so  permit  parties  to  "set  forth  two 
or  more  statements  of  a  claim  or  defense 
alternatively  or  hypothetically,"  and  to 
"state  as  many  separate  claims  or 
defenses  as  the  party  has  regardless  of 
consistency."  Fed.  Rule  Civ.  Proc. 
8(e)(2).  We  do  not  see  why  the  law  in 
respect  to  the  assertion  of  SSDI  and 
ADA  claims  should  differ.  (And,  as  we 
said,  we  leave  the  law  in  respect  to 
pm-ely  factual  contradictions  where  we 
found  it.) 

In  light  of  these  examples,  we  would 
not  apply  a  special  legal  presumption 
permitting  someone  who  has  applied 
for,  or  received,  SSDI  benefits  to  bring 
an  ADA  suit  only  in  "some  limited  and 
highly  unusual  set  of  circimistances." 
120F.3d,at517. 

Nonetheless,  in  some  cases  an  earlier 
SSDI  claim  may  turn  out  genuinely  to 
conflict  with  an  ADA  claim.  Summary 
judgment  for  a  defendant  is  appropriate 
when  the  plaintiff  "fails  to  make  a 
showing  sufficient  to  establish  the 
existence  of  an  element  essential  to  (her) 
case,  and  on  which  (she)  will  bear  the 
burden  of  proof  at  trial."  Celotex  Corp. 
V.  Catrett,  ^77  U.S.  317,  322,  106  S.Ct. 
2548,  91  L.Ed.2d  265  (1986).  An  ADA 
plaintiff  bears  the  burden  of  proving 
that  she  is  a  "qualified  individual  with 
a  disability" — that  is,  a  person  "who, 
with  or  without  reasonable 
accommodation,  can  perform  the 
essential  fimctions"  of  her  job.  42  U.S.C. 
12111(8).  And  a  plaintiffs  sworn 
assertion  in  an  application  for  disability 
benefits  that  she  is,  for  example, 
"imable  to  work"  will  appear  to  negate 
an  essential  element  of  her  ADA  case — 


'  Effective  January  1, 1988.  the  law  was  amended 
to  lengthen  the  reentitlement  period  to  SSDI 
benefits  from  15  months  to  36  months.  See  section 
223(a)(1)  of  the  SSAct.  (Ed.  note) 
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at  least  if  she  does  not  offer  a  sufficient 
explanation.  For  that  reason,  we  hold 
that  an  ADA  plaintiff  cannot  simply 
ignore  the  apparent  contradiction  that 
arises  out  of  the  earlier  SSDI  total 
disability  claim.  Rather,  she  must 
proffer  a  sufficient  explanation. 

The  lower  courts,  in  somewhat 
comparable  circimistances,  have  found  a 
similar  need  for  explanation.  They  have 
held  with  virtual  unanimity  that  a  party 
cannot  create  a  genuine  issue  of  fact 
sufficient  to  survive  summary  judgment 
simply  by  contradicting  his  or  her  owrn 
previous  sworn  statement  (by,  say,  filing 
a  later  affidavit  that  flatly  contradicts 
that  party's  earlier  sworn  deposition) 
without  explaining  the  contradiction  or 
attempting  to  resolve  the  disparity.  See, 
e.g.,  Colantuoni  v.  Alfred  Calcagni  &■ 
Sons,  Inc.,  44  F.3d  1,  5  (C.A.I  1994); 
Rulev.  Brine,  Inc.,  85  F.3d  1002, 1011 
(C.A.2  1996);  Hackman  v.  Valley  Fair, 
932  F.2d  239.  241  (C.A.3  1991);  Barwick 
V.  Celotex  Corp.,  736  F.2d  946,  960 
{C.A.4  1984);  Albertson  v.  T.J.  Stevenson 
&■  Co.,  749  F.2d  223,  228  (C.A.5  1984); 
Davidson  &■  Jones  Development  Co.  v. 
Elmore  Development  Co.,  921  F.2d 
1343,  1352  (C.A.6  1991);  Slowiakv. 
Land  O'Lakes,  Inc.,  987  F.2d  1293,  1297 
(C.A.7  1993);  Camfield  Tires,  Inc.  v. 
Michelin  Tire  Corp.,  719  F.2d  1361, 
1365-1366  (C.A.8  1983);  Kennedy  v. 
Allied  Mutual  Ins.  Co.,  952  F.2d  262, 
266  (C.A.9  1991);  Franks  v.  Nimmo,  796 
F.2d  1230,  1237  (C.A.IO  1986);  Tippens 
V.  Celotex  Corp.,  805  F.2d  949.  953-954 
(C.A.ll  1986);  Pyramid  Securities  Ltd.  v. 
IB  Resolution,  Inc.,  924  F.2d  1114,  1123 
(C.A.D.C),  cert,  denied,  502  U.S.  822, 
112  S.Ct.  85. 116  L.Ed.2d  57  (1991); 
Sinskeyv.  Pharmacia  Ophthalmics, 
Inc.,  982  F.2d  494.  498  (C.A.Fed.  1992), 
cert,  denied,  508  U.S.  912,  113  S.Ct. 
2346, 124  L.Ed.2d  256  (1993).  Although 
these  cases  for  the  most  part  involve 
purely  factual  contradictions  (as  to 
which  we  do  not  necessarily  endorse 
these  cases,  but  leave  the  law  as  we 
found  it),  we  believe  that  a  similar 
insistence  upon  explanation  is 
warranted  here,  where  the  conflict 
involves  a  legal  conclusion.  When  faced 
with  a  plaintiffs  previous  sworn 
statement  asserting  "total  disability"  or 
the  like,  the  court  should  require  an 
explanation  of  any  apparent 
inconsistency  wiUi  the  necessary 
elements  of  an  ADA  claim.  To  defeat 
summary  judgment,  that  explanation 
must  be  sufficient  to  warrant  a 
reasonable  juror's  concluding  that, 
assuming  the  truth  of.  or  the  plaintiffs 
good  faith  belief  in,  the  earlier 
statement,  the  plaintiff  could 
nonetheless  "perform  the  essential 


functions"  of  her  job,  with  or  without 
"reasonable  accommodation." 

m 

In  her  brief  in  this  Court,  Cleveland 
explains  the  discrepancy  between  her 
SSDI  statements  that  she  was  "totally 
disabled"  and  her  ADA  claim  that  she 
could  "perform  the  essential  functions" 
of  her  job.  The  first  statements,  she  says, 
"were  made  in  a  forum  which  does  not 
consider  the  effect  that  reasonable 
workplace  acconunodations  would  have 
on  the  ability  to  work."  Brief  for 
Petitioner  43.  Moreover,  she  claims  the 
SSDI  statements  were  "accurate 
statements"  if  examined  "in  the  time 
period  in  which  they  were  made."  Ibid. 
The  parties  should  have  the  opportunity 
in  the  trial  court  to  present,  or  to 
contest,  these  explanations,  in  sworn 
form  where  appropriate.  Accordingly, 
we  vacate  the  judgment  of  the  Court  of 
Appeals  and  remand  the  case  for  further 
proceedings  consistent  with  this 
opinion. 

It  is  so  ordered. 

Justice  Breyer  delivered  the  opinion 
for  a  unanimous  Court. 

[FR  Doc.  00-411  Filed  1-6-O0;  8:45  am] 
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[Public  Notice  3196] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Ancient  Faces:  Mummy  Portraits  from 
Roman  Egypt" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459  ),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  etseq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999,  and 
Delegation  of  Authority  of  October  19. 
1999. 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition 
"Ancient  Faces:  Mummy  Portraits  from 
Roman  Egypt"  imported  fi-om  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lendets.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Metropolitan  Museum  of 
Art,  New  York  City,  from  on  or  about 
February  14,  to  on  or  about  May  7,  2000. 
is  in  the  national  interest.  Public  notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  B.  Epstein, 
Attorney-Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44;  301 
4th  Street.  S.W..  Room  700,  Washington, 
DC.  20547-0001. 

Dated:  December  22, 1999. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  00-406  Filed  1-6-00;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3197] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Masterpieces  of  Korean  Ceramics 
from  the  Museum  of  Oriental  Ceramics, 
Osaka" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459  ).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999.  and 
Delegation  of  Authority  of  October  19, 
1999, 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition 
"Masterpieces  of  Korean  Ceramics  from 
the  Museum  of  Oriental  Ceramics, 
Osaka"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Metropolitan  Museimi  of 
Art.  New  York  City,  from  on  or  about 
January  25,  to  on  or  about  June  4,  2000, 
is  in  the  national  interest.  Public  notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  B.  Epstein, 
Attorney-Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA^4;  301 
4th  Street.  SW,  Room  700,  Washington. 
D.C. 20547-0001. 
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Dated;  Decembe^  22,  1999. 

William  B.  Bader, 

Assistant  Secretan  ft 
Cultural  Affairs,  Di  part 

[FR  Doc.  00-^07  F  led 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRES  ENTATIVE 

Request  for  Coitiments  Concerning 
Compliance  with  Telecommunications 
Trade  Agreements 

agency:  Office 
Trade  Representative 

ACTION:  Notice  o 
conunent. 
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INRORMATION  CONTACT: 

Office  of  Industry  (202) 
Dimetrios  Marantis,  Office 
Qounsel  (202)  395-3581. 

INFORMATION:  Section 
tlie  USTR  to  review 
p  eration  and  effectiveness 
agreements  regarding 
telecommunica  ions  products  and 

Jnited  States  that  are  in 
p(  ict  to  the  United  States. 

the  review  is  to 
hel  her  any  act,  policy,  or 
CO  mtry  that  has  entered 
telecomif  unications  trade 

the  United  States  is 


inconsistent  with  the  terms  of  such 
agreement,  or  otherwise  denies  to  U.S. 
firms,  within  the  context  of  the  terms  of 
such  agreements,  mutually 
advantageous  market  opportunities.  For 
the  current  review,  the  USTR  seeks 
comments  on: 

(1)  Whether  any  WTO  member  is 
acting  in  a  manner  that  is  inconsistent 
with  its  specific  commitments  under  the 
WTO  Basic  Telecommunications 
Agreement  or  with  other  WTO 
obligations,  e.g.,  the  WTO  General 
Agreement  on  Trade  in  Services 
(GATS),  including  the  Annex  on 
Telecommunications,  that  affect  market 
opportunities  for  U.S. 
telecommunications  products  and 
services; 

(2)  What  steps  to  take  regarding  out- 
of-cycle  reviews  initiated  in  1999  under 
Section  1377  regarding  compliance  by 
Germany  and  Mexico  with 
telecommunications  trade  agreements; 

(3)  Whether  Canada  or  Mexico  has 
failed  to  comply  with  their 
commitments  under  NAFTA; 

(4)  Whether  APEC  members,  the  EU, 
Japan.  Korea,  Mexico  or  Taiwan  have 
failed  to  comply  with  their 
commitments  under  bilateral 
telecommunications  agreements  with 
the  United  States. 

See  63  FR  1140  (January  8,  1998)  for 
further  information  concerning  the 
agreements  listed  below  and  USTR 
Press  Release  99-29  (available  at 
www.ustr.gov)  for  the  results  of  the 
1998-99  section  1377  review 
concerning  these  agreements. 

WTO  Agreements 

The  GATS  contains  general 
obligations  that  apply  to  all  WTO 
members  and  services  and  specific 
obligations  that  apply  only  to  services 
listed  in  a  member's  schedule  of 
commitments.  As  part  of  the  GATS, 
WTO  members  have  made  both  basic 
and  value-added  telecommunications 
commitments.  Specifically,  the  Fourth 
Protocol  to  the  GATS— generally 
referred  to  as  the  WTO  Basic 
Telecommunications  Agreement — is  the 
legal  instrument  embodying  seventy 
WTO  members'  basic 
telecommunications  services 
commitments  under  the  GATS.  The 
agreement  entered  into  force  on 
February  6, 1998,  and  since  that  time, 
an  additional  eight  WTO  members  have 
made  telecommunications  services 
commitments,  some  upon  their 
accession  to  the  WTO.  Many  members 
also  took  separate  commitments  in  the 
area  of  value-added  telecommunications 
services  as  part  of  the  GATS,  which 
entered  into  force  on  January  1,  1995.  A 
description  of  each  member's  specific 


commitments  is  available  on  the 
Internet  at  www.Mrto.org. 

Under  the  WTO  Basic 
Telecommunications  Agreement, 
members  have  made  full  or  qualified 
commitments  in  three  specific  areas: 
market  access,  national  treatment 
(including  investment),  and  pro- 
competitive  regulatory  principles. 
Countries  that  have  made  full  market 
access  commitments  have  agreed  to 
local,  long-distance  and  international 
service  through  any  means  of  network 
technology,  either  on  a  facilities  basis  or 
through  resale  of  existing  network 
capacity.  Countries  making  full  national 
treatment  commitments  have  agreed  to 
ensure  treatment  no  less  favorable  to 
U.S.  services  or  service  suppliers  than  to 
services  or  service  suppliers  of  the  WTO 
member  making  the  commitment  [e.g., 
U.S.  companies  can  acquire,  establish  or 
hold  a  significant  stake  in  foreign 
telecommunications  companies  to  the 
same  extent  as  companies  of  the  WTO 
member  making  the  commitment).  And 
finally,  countries  have  also  adopted  pro- 
competitive  regulatory  principles — set 
forth  in  a  Reference  Paper  and 
incorporated  in  the  members' 
schedules — which  commit  members  to 
establish  independent  regulatory  bodies, 
guarantee  that  U.S.  companies  will  be 
able  to  interconnect  with  networks  in 
foreign  countries  at  fair  prices,  maintain 
appropriate  measures  to  prevent  anti- 
competitive practices  such  as  cross- 
subsidization,  and  mandate 
transparency  of  government  regulations 
and  licensing. 

The  USTR  seeks  comment  on  whether 
any  WTO  member  that  has  undertaken 
telecommunications  services 
commitments  imder  the  GATS  has 
failed  to  make  the  necessary  legislative 
or  regulatory  changes  to  implement  its 
commitments,  or  permits  acts,  policies, 
or  practices  in  its  markets  that  run 
counter  to  that  country's  commitments. 
In  addition,  the  USTR  seeks  comments 
on  whether  any  WTO  member  permits 
acts,  policies,  or  practices  that  are 
inconsistent  with  other  WTO 
obligations  and  that  affect  market 
opportunities  for  telecommunications 
products  and  services  of  the  United 
States. 

Out  of  Cycle  Reviews  Regarding 
Germany  and  Mexico 

The  USTR  seeks  comments  on  what 
steps  to  take  regarding  out-of-cycle 
reviews  initiated  under  Section  1377  in 
1999  regarding  compliance  by  Germany 
and  Mexico  with  telecommunications 
trade. 

Germany — 1999  out-of-cycle  review: 
On  August  11,  1999,  USTR  announced 
the  extension  of  an  out-of-cycle  review 
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under  Section  1377  of  Germany's 
compliance  with  its  WTO 
telecommunications  commitments.  The 
review,  initiated  on  March  30,  1999, 
foiuid  that  recent  German  regulatory 
decisions  did  not  endorse  restrictive 
and  potentially  WTO-inconsistent 
proposals  made  by  Deutsche  Telekom, 
the  dominant  German 
telecommunications  carrier  and  former 
German  monopoly  operator.  However, 
the  review  also  concluded  that  those 
decisions  might  not  be  sufficient  to 
prevent  anti-competitive  behavior  by 
Deutsche  Telekom  as  new 
interconnection  arrangements 
applicable  from  March  1,  2000  are  yet 
to  be  finalized.  U.S.  carriers  have 
asserted  to  the  U.S.  Government  that 
Deutsche  Telekom's  anti-competitive 
behavior  continues  to  impede  their 
efforts  to  provide  service  in  G^many. 
Under  the  WTO  Basic  Telecom 
Agreement,  Germany  committed  to 
maintain  appropriate  measures  to 
prevent  anti-competitive  behaviw.  The 
German  regulatory  authority  announced 
on  December  23,  1999,  new 
arrangements  for  interconnection  prices 
and  peak  and  off-peaks  timing  that  will 
apply  for  the  next  thirteen  months  (for 
additional  information  concerning  this 
decision,  see  www.regtp.de).  The  USTR 
seeks  comments  on  whether  the  latest 
regulatory  decision  and  other  recent 
steps  by  the  German  regulatory 
authority  are  sufficient  to  meet 
Germany's  WTO  telecommunications 
commitments. 

Mexico — 1999  out-of-cycle  review:  On 
July  29, 1999,  USTR  announced  the 
extension  of  an  out-of-cycle  review 
under  Section  1377  of  Mexico's 
compliance  with  its  WTO 
telecommunications  commitments.  The 
review,  initiated  on  March  30, 1999, 
found  that  Mexico  is  undertaking  a 
consultative  policy  review  and  meeting 
regularly  with  U.S. -affiliated  and  all 
other  Mexican  carriers  on  international 
service  and  domestic  regulatory  issues 
under  study.  Interconnection  and 
dominant  carrier  regulations  in  Mexico 
have  yet  to  produce  lower  net  domestic 
interconnection  costs  for  new  entrants; 
the  Mexican  regiUatory  authority  has 
not  created  confidence  that  Telmex  (the 
former  state-owned  monopolist)  is  not 
engaging  in  anti-competitive  cross- 
subsidization  of  different  telecom 
services;  and,  the  Mexican  regulatory 
authority  has  yet  to  identify  a  universal 
service  program  under  which  Telmex 
would  be  required  to  fund  universal 
service  on  the  same  basis  as  its 
competitors.  The  results  of  the  1999 
policy  review  are  not  apparent.  The 
USTR  seeks  comments  on  whether 


Mexico  is  likely  to  address  outstanding 
international  service  and  domestic 
regulatory  issues  in  a  maimer  consistent 
with  Mexico's  WTO 
teleconununications  commitments. 

NAFTA  and  Bilateral  Trade  Agreements 

The  USTR  seeks  comments  on  the 
operation  and  effectiveness  of  certain 
bilateral  trade  agreements  regarding 
telecommunications  products  and 
services,  including  the  NAFTA.  The 
NAFTA  includes  market  access  and 
national  treatment  commitments  for 
value-added  telecommunications 
services;  and,  it  includes  a  national 
treatment  commitment  for  conformity 
assessment  in  relation  to 
telecommun  1  cations  equipment 
standards. 

Bilateral  agreements  include,  on  a 
country-by-country  basis: 

Canada:  NAFTA  Chapter  13  and  other 
telecommunications-related  provisions. 

Japan:  The  1999  Nippon  Telegraph 
and  Telephone  (NTT)  agreement;  the 
1994  U.S.-Japan  Public  Sector 
Prociuement  Agreement  on 
Telecommunications  Products  and 
Services;  and,  additional 
telecommimications  trade  agreements 
with  Japan,  including  a  series  of 
agreements  on:  international  value- 
added  network  services  (IVANS)  (1990- 
91);  open  government  procurement  of 
all  satellites,  except  for  government 
research  and  development  satellites 
(1990);  network  channel  terminating 
equipment  (NCTE)  (1990);  and  cellular 
and  third-party  radio  systems  (1989) 
and  cellxilar  radio  systems  (1994). 

Korea:  Agreements  in  the  areas  of 
protection  of  intellectual  property  rights 
(IPR),  type  approval  of 
telecommunications  equipment, 
transparent  standard-setting  processes 
and  non-discriminatory  access  to  Korea 
Telecommunications'  procurement  of 
telecommunications  products. 

Mexico:  NAFTA  Chapter  13  and  other 
telecommunications-related  provisions; 
and,  the  1997  understanding  regarding 
test  data  acceptance  agreements 
between  product  safety  testing 
laboratories. 

Mutual  Recognition  Agreements  For 
Conformity  Assessment  of 
Telecommunications  Equipment: 
Agreement  on  mutual  recognition  for 
conformity  assessment  of 
telecommunications  equipment  with  the 
EU;  and,  an  agreement  among  certain 
members  of  APEC. 

Taiwan:  The  October  1999  and 
February  1998  agreements  on  WTO 
accession  commitments  in 
telecommunications  services;  the 
February  1998  agreement  on 
interconnection  pricing  for  provision  of 


wireless  services  in  Taiwan;  and,  the 
Jidy  1996  agreement  on  the  licensing 
and  provision  of  wireless  services 
through  the  estabUshment  of  a 
competitive,  transparent  and  fair 
wireless  market  in  Taiwan. 

Public  Comment:  Requirements  for 
Submissions 

USTR  requests  comments  on:  the 
operation  and  effectiveness  of — 
including  implementation  of  and 
compliance  with — the  WTO  Basic 
Telecommiuiications  Agreement;  other 
WTO  agreements  affecting  market 
opportunities  for  teleconununications 
products  and  services  of  the  United 
States;  the  NAFTA;  and  other 
telecom  muni  cations  trade  agreements 
with  APEC  members,  the  EU,  Japan, 
Korea,  Mexico  and  Taiwan.  All 
comments  must  be  in  English,  identify 
on  the  first  page  of  the  comments  the 
telecommunications  trade  agreement(s) 
discussed  therein,  be  addressed  to 
Gloria  Blue,  Executive  Secretary.  TPSC, 
ATTN:  Section  1377  Comments,  Office 
of  the  U.S.  Trade  Representative,  and  be 
submitted  in  15  copies  by  noon  on 
Tuesday,  February  1,  2000. 

All  comments  will  be  placed  in  the 
USTR  Reading  Room  for  inspection 
shortly  after  the  filing  deadline,  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  information  submitted  in 
accordance  with  15  CFR  2003.6,  must  be 
clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  of 
15  copies,  and  must  be  accompanied  by 
15  copies  of  a  nonconfidential  summary 
of  the  confidential  information.  The 
nonconfidentied  siunmary  will  be  placed 
in  the  USTR  Public  Reading  Room. 

An  appointment  to  review  the 
comments  may  be  made  by  calling 
Brenda  Webb  at  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon,  and 
from  1:00  p.m.  to  4:00  p.m.,  Monday 
through  Friday,  and  is  located  in  Room 
101. 

Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  00-117  Filed  1-6-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
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action:  Notice. 
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summary:  In  con  ipliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  St  q.),  this  notice 
announces  that  t  le  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  (orwarded  to  the  Office 
of  Management  ind  Budget  (0MB)  for 
extension  of  cuji  ently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
pubhshed  on  Odtober  7. 1999,  [64  FR, 
pages  54720-54721). 
DATES:  Commems  must  be  submitted  on 
or  before  Februaly  7,  2000.  A  comment 
to  0MB  is  most  effective  if  0MB 
receives  it  withii  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202) 
SUPPLEMENTARY 


267-9895. 
nformation: 


Federal  Aviatio^  Administration  (FAA) 

Unapproved  Parts 


Title:  Suspected 
Notification 

Type  ofRequist 
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OMB  Control 
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Extension  of  a 
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Vumber;  2120-0552 
Form  8120-11 
;  400  reporters  of 
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for  review.  The 
be  used  to  determine  if 
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SI  I 
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o 
7h 


Aie 


ADDRESSES: 

Office  of 
Affairs,  Office 
Budget,  725-1 
Washington,  DC 
Desk  Officer. 
Comments 
the  proposed  c 
is  necessary  for 
of  the  functions 
including  w 
have  practical 
the  Department 
of  the  proposed 
ways  to  enhanc ; 
clarity  of  the  in 
collected;  and 
bxirden  of  the 
on  respondents 
automated  co 
other  forms  of 


Burden  Hours:  60 
ally, 
comments  to  the 
Information  and  Regulatory 
Management  and 
SU-eet,  NW, 
20503,  Attention:  FAA 


itili 


Invited  On:  Whether 
oUection  of  information 
the  proper  performance 
of  the  Department, 
hetler  the  information  will 
ity;  the  acciuacy  of 
s  estimate  of  the  burden 
information  collection; 
the  quality,  utility  and 
brmation  to  be 
\  lays  to  minimize  the 
cfdlection  of  information 
including  the  use  of 
ion  techniques  or 
ihformation  technology. 


Ihcti 


Issued  in  Washington,  DC,  on  January  3, 
2000. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division.  APF-100. 

[FR  Doc.  00-345  Filed  1-6-00;  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OIMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  October  7,  1999,  [64  FR, 
pages  54720-54721]. 
DATES:  Comments  must  be  submitted  on 
or  before  February  7,  2000.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Agricultural  Aircraft  Operator 
Certificate  Application. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0049. 

Forms(s):  FAA  Form  8710-3. 

Affected  Public:  3,980  applicants  for  a 
commercial  or  private  agricultural 
aircraft  operator  certificate. 

Abstract:  Standards  have  been 
established  for  operation  of  agricultural 
aircraft  and  for  the  dispensing  of 
chemicals,  pesticides,  and  toxic 
substances.  Information  collected  shows 
applicant  compliance  and  eligibility  for 
certification  by  FAA. 

Estimated  Annual  Burden  Hours: 
14,037  burden  hoiu-s  annually. 
ADDRESS:  Send  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW..  Washington,  DC 
20503,  Attention:  FAA  Desk  Officer. 


Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techiiiques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  3, 
2000. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 
[FR  Doc.  00-346  Filed  1-6-00;  8:45  am] 

BILUNG  COOE  4910-13-M 


DEPARTi\«ENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501,  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  October  7, 1999  [FR  64. 
pages  54720-54721]. 
DATES:  Comments  must  be  submitted  on 
or  before  February  7,  2000.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Alcohol  Misuse  Prevention 
Program  for  Personnel  Engaged  in 
Specified  Aviation  Activities. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0571. 

Form(s)  FAA  Form  9000-3. 
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Affected  Public:  6,700  aviation 
operators. 

Abstract:  14  CFR  Part  121, 
Appendices  I  and  J,  require  specified 
aviation  employers  to  implement  and 
conduct  FAA-approved  alcohol 
programs.  To  monitor  program 
compliance,  institute  program 
improvements  and  anticipate  program 
problem  areas,  the  FAA  receives  alcohol 
test  reports  from  the  aviation  industry. 

Estimated  Annual  Burden  Hours: 
25,421  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention:  FAA 
Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  3, 
2000. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 
(FR  Doc.  00-347  Filed  1-&-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  196;  Night 
Vision  Goggles  (NVG)  Appliances  & 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92^63,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-165  meeting  to  be  held  January  27- 
28,  2000,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  Riviera  Hotel, 
2901  Las  Vegas  Blvd  South,  Las  Vegas, 
NV.  The  Host,  Lorry  Faber,  FAA 
Rotocraft  Directorate,  DFW/ASW-110 
may  be  reached  at  (817)  222-5151 
(phone),  Lorry.Faber@faa.gov  (e-mail). 

This  new  Special  Committee  196(SC- 
196)  has  been  established  to  develop  the 
operational  concepts,  Minimiun 
Operational  Performance  Standards 
(MOPS)  and  training  guidelines  for 
night  vision  goggles.  The  increased  use 


of  the  night  vision  goggles  and  the 
related  equipment  currently  in  the 
design  phase  necessitates  developing 
performance  standards  for  the  goggles. 
The  Federal  Aviation  Administration 
would  use  the  MOPS  as  a  basis  for 
issuing  a  Technical  Standard  Order  for 
night  vision  goggles.  The  propose  Term 
of  Reference  for  the  committee,  RTCA 
Paper  No.  276-99/PMC-065,  has  been 
developed  and  will  be  reviewed  at  this 
meeting. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Agenda 
Overview;  (3)  RTCA  Functional 
Overview;  (4)  Review  of  FAA  Night 
Vision  Goggles  (NVG)  Mishaps;  (5)  JAA 
Harmonization  Status;  (6)  Lighting 
Evaluation  Methods;  (7)  Overview  of 
Related  Activities:  a.  SAE  A-20  Status 
Brief,  b.  SAE  G-10  Status  Brief;  (8) 
Overview  SC-196  Working  Group 
Activities:  a.  WG-1  (Operational 
Concept/Requirements),  b.  WG-2  (NVG 
MOPS),  c.  WG-3  (NVIS  Lighting),  d. 
WG— 4  (Maintenance/Serviceability),  e. 
WG-5  (Training  Guidelines/ 
Considerations);  (9)  Open  Forum;  (10) 
Workgroup  Breakout  Sessions;  (11) 
Other  Business;  (12)  Establish  Agenda 
for  Next  Meeting;  (13)  Date  and  Place  of 
Next  Meeting;  (14)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://wwrw.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  E>C,  on  December 
22,  1999. 

Gregory  D.  Burke, 

Designated  Official. 

[FR  Doc.  00-348  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Santa  Barbara  Municipal  Airport, 
Goieta,  California 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 

application. 


SUMMARY:  The  Federal  AviaUon 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Santa  Barbara 
Municipal  Airport  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  7,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center.  Los 
Angeles.  CA,  90009.  hi  addition,  one 
copy  of  any  comments  submitted  to  the 
FAA  must  be  mailed  or  delivered  to  Ms. 
Karen  Ramsdell,  Airport  Director  of  the 
city  of  Santa  Barbara  at  the  following 
address:  601  Firestone  Road,  Goieta,  CA 
93117.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
City  of  Santa  Barbara  under  Section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Flynn,  Lead  Engineer,  Standards 
Section,  Airports  Division.  P.O.  Box 
92007,  WPC,  Los  Angeles.  CA  90009, 
Telephone:  (310)  725-3632.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Santa 
Barbara  Municipal  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Fhib.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  December  22,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Santa  Barbara 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  21,  2000. 

The  following  is  a  brief  overview  of 
the  apphcation  No.  99-02-C-OO-SBA: 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  MSy  1, 
2000. 

Proposed  charge  expiration  date: 
August  31,  2008. 

Total  estimated  PFC  revenue: 
$5,512,§30. 

Brief  description  of  proposed  Impose 
and  Use  projects:  Rehabilitate  Taxiways 
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Terminal  Ramp 
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A.  F  and  G.  Master  Plan  Update,  Install 


Lighting,  Procure  ARFF 


Vehicle,  Upgrac  e  Airfield  Electrical 
System,  Design  ixpansion  and  Upgrade 
of  Tenninal  Ac(  ess  Road,  Design 
Expansion  and  Jpgrade  of  Terminal 
Building. 

Class  or  class  }s  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  coUict  PFCs:  Unscheduled 
Part  135  Air  Ta:Li  Operators. 

Any  person  n  ay  inspect  the 
application  in  p  erson  at  the  FAA  office 
listed  above  uncer  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  up  an  request,  inspect  the 
application,  nol  ice  and  other  documents 
germane  to  the  i  ipplication,  in  person  at 
the  Santa  Barbara  Municipal  Airport 
Administration  Office. 

Issued  in  Hawt  lorne,  California,  on 
December  22,  19?  9. 
Ellsworth  Chan, 

Acting  Manager. ,  \irports  Division,  Western- 
Pacific  Region. 
[FR  Doc.  00-349  •  iled  1-6-00;  8:45  am) 

BIUJNO  COOE  4910-13-M 


DEPARTMENT 


OF  TRANSPORTATION 


National  Highway  Traffic  Safety 
Administrationi 

[Docket  No.  NmiA-9»-6628] 

Notice  of  Public  Meeting  to  Address 
Identification  and  Publication  of  the 
Relative  Safety  Performance  of 
Different  Child  Restraint  Systems 


Natioiial  Highway  Traffic 
Admini^tion  (NHTSA), 

ransportation  (DOT). 
3f  public  meeting. 


agency: 

Safety 

Department  of 
ACTION:  Notice 
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improve  the  safety  of  their  child 
restraints. 

DATES  AND  ADDRESSES:  Public  Meeting: 
NHTSA  will  hold  the  public  meeting  on 
February  9,  2000,  from  9  a.m.  to  12 
noon,  and  continuing  from  1  p.m  to  4 
p.m.,  if  necessary.  The  public  meeting 
will  be  held  in  room  in  Room  2230,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington  DC 
20590.  If  you  wish  to  participate  in  the 
meeting,  please  contact  Deborah  L. 
Parker  or  James  Gilkey  at  the  mailing 
address  or  telephone  number  listed 
below  by  January  21,  2000.  If  your 
presentation  will  include  slides,  motion 
pictures,  or  other  visual  aids,  please  so 
indicate  and  NHTSA  will  make  the 
proper  equipment  available.  Presenters 
should  bring  at  least  one  copy  of  their 
presentation  to  the  meeting  so  that 
NHTSA  can  readily  include  the  material 
in  the  public  record.  Those  speaking  at 
the  public  meeting  should  limit  the 
length  of  their  presentations  to  15 
minutes. 

Written  Comments:  The  agency  has 
established  Docket  No.  NHTSA-1999- 
6628  as  a  repository  for  comments  on 
the  issues  presented  in  this  notice. 
Written  comments  may  be  made  to  this 
docket  at  any  time.  If  you  wish  to 
submit  written  comments  on  the  issues 
related  to  or  discussed  at  this  meeting, 
they  should  refer  to  Docket  No. 
NHTSA-1999-6628  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (Docket  hours  are  fi-om  9  a.m. 
to  5  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Parker  (telephone  202-366- 
1768),  Office  of  Vehicle  Safety 
Compliance — NSA  30;  James  Gilkey 
(telephone  202-366-5295),  Office  of 
Vehicle  Safety  Compliance — NSA  32;  or 
Mary  Versailles  (telephone  202-366- 
2057,  Office  of  Safety  Performance 
Standards — NPS  32,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

We  are  all  concerned  with  assuring 
the  safety  of  our  children,  our  most 
precious  cargo.  With  the  cooperation  of 
numerous  partners,  including  the  child 
restraint  industry,  we  have  made  great 
strides  during  the  past  few  years  in 
enhancing  the  safety  of  children  riding 
in  motor  vehicles.  For  example,  all 
states  now  have  laws  requiring  children 
to  be  in  child  restraints,  and  many  of 
these  laws  have  been  upgraded.  More 
and  more  children  are  riding  in  child 
restraints,  and  they  have  saved  an 


average  of  over  300  lives  per  year  over 
the  past  five  years. 

Tnere  has  also  been  an  increased 
public  awareness  of  the  need  to  install 
child  restraint  systems  properly  and  to 
keep  children  in  appropriate  child 
restraint  systems  as  long  as  possible.  To 
help  assure  proper  installation,  NHTSA 
has  recently  adopted  a  new  safety 
standard  establishing  uniform 
attachment  methods  for  child  restraints. 
The  child  seat  manufacturers,  vehicle 
manufacturers,  and  others  in  the  child 
safety  community  were  instrumental  in 
the  development  of  this  new  standard. 
We  also  applaud  the  development  by 
manufacturers  of  child  restraint  systems 
that  are  easier  to  install  properly  as  well 
as  creative,  updated  installation 
instructions  diat  are  easier  for  parents  to 
understand  and  follow. 

However,  despite  our  joint  successes 
in  this  area,  there  are  issues  that  require 
further  attention.  As  a  key  protective 
device  for  our  Nation's  children,  child 
restraints  must  be  designed  and 
constructed  with  the  highest  levels  of 
safety  in  mind.  Any  instance  in  which 
child  restraints  fail  to  comply  with  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213 
causes  us  concern.  Even  apart  fi'om 
actual  noncompliances,  our  review  of 
NHTSA's  compliance  test  results  during 
the  past  few  years  indicates  that  many 
restraints  have  been  engineered  to  just 
comply  with  some  of  the  most  safety- 
critical  requirements  of  the  standard, 
rather  than  being  engineered  with 
substantial  compliance  margins.  For 
example,  with  respect  to  the  head 
excursion  requirements  of  FMVSS  No. 
213,  few  of  the  restraints  tested  by 
NHTSA  had  a  compliance  margin  of  ten 
percent  or  more,  and  hardly  any  had 
more  than  a  twenty  percent  compliance 
margin.  Conversely,  representatives  of 
some  vehicle  manufacturers  have 
advised  us  informally  that  they 
generally  have  a  goal  of  a  twenty 
percent  compliance  margin  (although 
they  acknowledge  that  this  goal  may  not 
always  be  achieved.) 

B-  Dr.  Martinez'  Letter  to  Child 
Restraint  Manufacturers 

On  September  14, 1999,  former 
NHTSA  Administrator  Ricardo 
Martinez,  MD,  sent  a  letter  to  all 
manufacturers  of  child  restraints  sold  in 
the  United  States.  That  letter  identified 
the  above-referenced  concerns  about 
child  restraint  safety  and  pointed  out 
that,  with  the  safety  of  our  Nation's 
children  at  issue,  mere  compliance  with 
the  minimum  requirements  of  the 
standard  is  not  enough.  When  products 
are  engineered  with  narrow  compliance 
margins,  there  is  room  for  safety 
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improvement,  even  if  the  product  is  in 
technical  compliance  with  the 
minimum  performance  requirements 
established  by  the  standard.  He  also 
noted  that  consumers  were  very 
interested  in  the  relative  performance  of 
motor  vehicles  and  motor  vehicle 
equipment,  such  as  child  restraints. 

Dr.  Martinez  urged  each  manufacturer 
of  child  restraints  to  ensiu'e  that  their 
restraints  perform  above  the  minimum 
requirements  of  our  standard,  and 
indicated  that  the  agency  planned  to 
schedule  a  meeting  "to  discuss  ways  to 
maximize  the  safe  transportation  of 
children,"  including  the  possibility  of 
establishing  a  rating  system  for  child 
restraints. 

The  Juvenile  Products  Manufacturers 
Association  (JPMA)  responded  on  behalf 
of  the  child  restraint  manufacturers  with 
a  letter  dated  November  12,  1999.  JPMA 
said  that  the  historical  performance  of 
child  restraint  systems  in  compliance 
testing  is  excellent  and  that  their 
performance  in  actual  crashes  is 
outstanding.  Regarding  a  rating  system, 
JPMA  said  that  they  believe  there  are 
many  issues  that  need  to  be  discussed 
before  any  decision  can  be  made  as  to 
the  appropriateness  of  developing  such 
a  program  for  child  restraint  systems.  In 
closing,  JPMA  said  that  they  feel  it  is  in 
the  best  interest  of  all  involved  to 
develop  an  ongoing  dialogue  concerning 
child  passenger  safety. 

C.  Public  Meeting 

On  February  9,  2000,  NHTSA  will 
conduct  a  public  meeting  to  provide  a 
^      forum  for  all  interested  persons  to 

discuss  the  issues  set  out  above.  We  are 
especially  interested  in  non-regulatory 
initiatives  that  parties  could  undertake 
to  improve  the  safety  of  child  restraints. 
Specific  topics  to  be  discussed  at  the 
meeting  include: 

1.  How  can  the  safety  performance  of 
child  restraints  be  further  improved? 

2.  Even  among  complying  child 
restraints,  are  some  restraints  safer  than 
others?  What  data,  other  than  NfHTSA 
compliance  test  results,  exist  to  answer 
this  question? 

3.  Would  the  development  of 
volimtary  industry  standards  that 
exceed  or  build  on  the  Federal 
standards  be  an  effective  means  of 
improving  child  restraint  system 
performance?  The  recent  recalls  to 
remedy  problems  with  the  handles  on 
certain  infant  seats  is  an  example  of  an 
issue  that  could  have  been  addressed  by 
the  industry  before  the  seats  were 
brought  to  market.  Could  the  problems 
with  the  handles  have  been  avoided  by 
use  of  voluntary  industry  standards? 
What  other  means  are  available  that 


reduce  the  likelihood  that  such 
problems  recur  in  the  future? 

4.  Would  increasing  compliance 
margins  improve  the  safety  of  child 
restraints?  If  so,  what  can  be  done  to 
increase  compliance  margins? 

5.  Other  international  programs,  such 
as  those  in  Australia,  Japan,  and  Europe, 
have  developed  or  are  developing  safety 
ratings  of  child  restraints  under  their 
New  Car  Assessment  Programs  (NCAP). 
Would  ranking  the  relative  performance 
of  child  restraints  be  of  interest  and 
value  to  consumers?  If  so: 

— Should  the  performance  of  child 
restraints  be  ranked  under  test 
conditions  that  supplement  the 
minimum  requirements  of  FMVSS 
No.  213,  as  we  do  for  vehicles  in 
NCAP?  If  so,  under  what  conditions 
(e.g.,  sled  test  at  35  mph)? 

— Should  we  consider  a  rating  system 
based  on  the  compliance  margins  of 
child  restraints  in  current  NHTSA 
tests?  This  approach  would  be  less 
costly  for  the  agency  to  implement 
than  a  separate  high  speed  test 
program. 

— Which  performance  requirements 
should  be  emphasized  (e.g.,  chest  g's, 
HIC,  head  excursion,  or  some 
composite)? 

— A  child  restraint  that  may  have 
performed  very  well  in  the  agency's 
comparative  testing  might  not  be  the 
best  choice  for  a  particular  vehicle  or 
individual  consumer,  because 
performance  may  be  affected  by  the 
vehicle  seat,  the  vehicle  configuration 
and  performance,  and  proper 
consiuner  use  based  on 
manufactiu«rs'  instructions.  Should 
and  could  these  factors  be  reflected  in 
a  rating  system?  If  so,  how? 

D.  Oral  Presentatioiis 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Deborah  Parker  on  (202) 
366-1768,  or  James  Gilkey  on  (202) 
366-5295  by  January  7,  2000. 

E.  Written  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  notice.  Two 
copies  should  be  submitted  to  DOT's 
Docket  Management  Office  at  the 
address  given  at  the  beginning  of  this 
document.  Comments  must  not  exceed 
15  pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 


limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
argiunents  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  Docket  Management.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFTi  part  512. 

Issued  on:  January  3,  2000. 

Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety 
Assumnce. 

Noble  N.  Bowie, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards.  *■ 

[FR  Doc.  00-330  Filed  1-4-00;  12:45  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  98-4357;  Notice  3] 

Aprilia,  S.p.A.;  Reissuance  of  Grant  of 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  123 

On  August  13,  1999,  we  granted  the 
application  by  Aprilia  S.p.A.  of  Noale, 
Italy,  for  a  temporary  exemption  from  a 
requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Motorcycle  Controls  and 
Displays  (64  FR  44264,  NHTSA 
Temporary  Exemption  No.  99-9, 
expiring  July  1,  2001).  The  exemption 
was  limited  to  Aprilia's  Leonardo  150 
model.  For  the  reasons  explained  below, 
we  are  reissuing  the  exemption  to 
include  Aprilia's  Scarabeo  150  model, 
and  the  exemption  will  expire  on 
December  1,  2001. 

Aprilia  recently  applied  to  us  for  a 
temporary  exemption  of  its  Scarabeo 
150  model  fi-om  S5.2.1  of  Standard  No. 
123  on  the  same  statutory  basis  as  the 
Leonardo,  that  "compliance  with  the 
standard  would  prevent  the 
manufacturer  from  selling  a  motor 
vehicle  with  an  overall  level  of  safety  at 
least  equal  to  the  overall  safety  level  of 
nonexempt  vehicles,"  49  U.S.C. 
30113(b)(3)(B)(iv).  Because  of  the  near 
identicality  of  the  two  motorcycles  and 
the  arguments  in  support  of  the 
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hereby  incorporate  our  findings  in  our 
initial  granting  of  the  petition  (64  FR 
44264).  Accordingly,  NHTSA 
Temporary  Exemption  No.  EX99-9  from 
the  requirement  of  Item  11,  Column  2, 
Table  1  of  49  CFR  571.123  Standard  No. 
123,  Motorcycle  Controls  and  Displays, 
that  the  rear  wheel  brakes  be  operable  , 
through  the  right  foot  control,  is 
reissued  to  cover  the  Leonardo  150  and 
Scarabeo  150  motorcycles,  and  to  expire 
on  December  1,2001. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50). 

Issued  on:  January  3.  2000. 
Rosalyn  G.  Millman, 
Acting  Administrator. 
[FR  Doc.  00-422  Filed  1-6-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33786] 

New  Jersey  Transit  Corporation — 
Acquisition  Exemption — Certain 
Assets  of  Consolidated  Rail 
Corporation 

The  New  Jersey  Transit  Corporation 
(NJ  Transit),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  Part  1150,  Subpart  B— Exempt 
Transactions,  to  acquire  from 
Consolidated  Rail  Corporation  (Conrail) 
certain  physical  assets  of  a  31.83-mile 
rail  line,  known  as  the  Bordentown 
Secondary  Track,  between  Camden 
(Milepost  1.07)  and  Trenton,  NJ 
(Milepost  32.9).'  NJ  Transit,  which  is  an 
instrumentality  of  the  State  of  New 
Jersey,  proposes  to  construct  and 
operate  a  light  rail  transit  system  on  the 
line.  NJ  Transit  states  that  Conrail  will 
retain  an  easement  and  continue  to 
operate  freight  service  over  the  line  on 
behalf  of  Norfolk  Southern  Railroad 
Company  (NS),  and  CSX  Transportation, 
Inc.  (CSXT)  under  the  terms  of  the 
South  Jersey  Shared  Assets  Area 
Operating  Agreement  (Agreement) 
among  Conrail,  NS  and  CSXT.- 
Consummation  of  the  transaction  was 
expected  to  occur  on  or  after  December 
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'  N)  Transit  simultaneously  filed  a  motion  to 
dismiss  the  notice  of  exemption.  The  Board  will 
<)ddress  the  jurisdictional  i.ssue  raised  by  the  motion 
in  a  subsequent  decision. 

-  The  Board  approved  the  Agreement  in  CSX 
Corporation  and  CSX  Transportation,  Inc..  Norfolk 
Southern  Corporation  and  Norfolk  Southern 
Railway  Company — Control  and  Operating  Leases/ 
Agreements — Conrail  Inc.  and  Consolidated  Bail 
Corporation.  STB  Finance  Docket  No.  .33388  (STB 
served  [uly  23.  1998). 


15,  1999,  the  effective  date  of  the 
exemption. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  A  petition  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction.  An 
original  and  10  copies  of  all  pleadings, 
referring  to  STB  Finance  Docket  N9. 
33786,  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Oppenheimer  Wolff  Donnelly  & 
Bayh,  LPP,  1350  Eye  Street,  NW,  Suite 
200,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  30, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-194  Filed  1-6-00;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[Docket  No.  Ab-33  (Sub-No.  70)] 

Union  Pacific  Railroad  Company — 
Abandonment — Wallace  Branch,  ID 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Availability  of  a  Draft 
Supplemental  Environmental 
Assessment  and  Request  for  Comments. 

summary:  The  Surface  Transportation 
Boards  (Board's)  Section  of 
Environmental  Analysis  (SEA)  has 
prepared,  and  now  asks  for  public 
review  and  comment  on,  a  Draft 
Supplemental  Envirormiental 
Assessment  (Draft  Supplemental  EA)  to 
complete  the  environmental  review 
process  under  the  National 
Environmental  Policy  Act  (NEPA)  for 
this  rail  abandonment  proceeding. 
dates:  Written  comments  on  the  Draft 
Supplemental  EA  are  due  February  22, 
2000  (45  days). 

ADDRESSES:  Send  an  original  and  10 
copies  to  Vernon  A.  Williams,  Office  of 
the  Secretary,  Room  711,  Surface 
Transportation  Board,  1925  K  Street, 
NW,  Washington,  DC,  20423-0001,  to 
the  attention  of  Phillis  Johnson-Ball. 
Please  refer  to  Docket  No.  AB-33  (Sub- 
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No.  70)  in  all  correspondence  addressed 
to  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillis  Johnson-Ball,  (202)  565-1530 
(TDD  for  the  hearing  impaired  (202) 
565-1695).  Additional  information  is 
contained  in  the  Draft  Supplemental 
EA.  To  obtain  a  copy  of  the  Draft 
Supplemental  EA,  contact  D.C.  News  & 
Data,  1925  K  Street,  NW,  Washington, 
D.C.  20423,  phone  (202)  289-4357  or 
visit  the  Board's  website  at 
"WWW.STB.DOT.GOV". 
SUPPLEMENTARY  INFORMATION:  This  Draft 
Supplemental  EA  addresses  the  Union 
Pacific  Railroad  Company's  (UP's) 
filings  with  the  Board  on  June  18, 1999 
and  October  19,  1999,  of  environmental 
information  required  to  complete  the 
environmental  review  process  in  this 
rail  abandoimient  proceeding  in 
accordance  with  the  Court's  decision  in 
State  of  Idaho  v.  ICC,  35  F.3d  585  (D.C. 
Cir.  1994).  UP  now  seeks  final  approval 
to  salvage  [i.e.,  remove  the  tracks,  ties, 
and  roadbed)  the  rail  lines  known  as  the 
Wallace-Mullan  Branches  (Wallace 
Branch)  in  Benewah,  Kootenai  and 
Shoshone  Counties,  Idaho  outside  of  the 
Bunker  Hill  Superfund  Site  (BHSS).' 

To  meet  its  obligations  imder  NEPA, 
SEA  has  completed  its  independent 
review  of  the  material  submitted  by  UP 
and  has  prepared  this  Draft 
Supplemental  EA  to  address  UP's 
environmental  information  and  evaluate 
(1)  whether  the  six  environmental 
conditions  previously  imposed  by  the 
Interstate  Commerce  Commission  (ICC)  ^ 
are  met  and  (2)  whether  the 
environmental  concerns  regarding 
salvage  activity  raised  during  the  course 
of  the  environmental  review  process 


'  The  71.5-mile  line  extends  from  milepost  16.5 
near  Plummer,  to  milepost  80.4,  near  Wallace,  and 
then  to  milepost  7.6,  near  Mullan,  in  Benewah. 
Kootenai,  and  Shoshone  Counties,  Idaho.  The  line 
traverses  the  U.S.  Postal  Service  zip  codes  83851. 
83861.  83833.  83810,  83839.  83837,  83846,  and 
83846.  The  Wallace  Branch  no  longer  has  stations 
because  rail  service  has  already  been  discontinued. 
The  7.9-mile  section  of  right-of-wray  within  the 
BHSS  was  addressed  in  the  BHSS  Record  of 
Decision  (EPA  1992)  and  is  not  part  of  the  salvage 
proposal  before  the  Board.  Section  121(e)(1),  42 
U.S.C.  9261(e)(1),  relieves  railroads  of  the 
requirement  to  obtain  Board  approval  to  abandon 
the  portions  of  rail  lines  within  Superfund  sites  if 
they  do  so  in  connection  with  remediation  actions 
carried  out  in  compliance  with  the  Comprehensive 
Environmental  Response,  Compensation  and 
Liability  Act. 

2  The  ICC  Termination  Act  of  1995  (ICCTA), 
which  was  enacted  on  December  29, 1995,  and  took 
effect  on  |anuary  1,  1996,  abolished  the  ICC  and 
established  the  Board  to  assume  some  regulatory 
functions  involving  rail  transportation  matters  that 
the  ICC  had  administered,  including  the  functions 
involving  the  abandonment  of  rail  service  at  issue 
here.  The  ICC's  six  environmental  conditions 
required  consultation  and  possible  permitting  and 
review  by  appropriate  agencies  with  specialized 
expertise  prior  to  any  salvage  activity  on  this  line. 


have  now  been  appropriately  addressed 
and  resolved.  The  document  also 
contains  SEA's  preliminary 
recommendations  for  mitigating  the 
potential  environmental  impacts  from 
salvage  activity  that  have  been 
identified. 

Based  on  SEA's  independent 
evaluation  of  all  the  available 
information,  SEA  preliminarily 
concludes  that  the  material  provided  by 
UP  is  sufficient  to  satisfy  five  of  the  six 
environmental  conditions  imposed  by 
the  ICC  to  ensure  that,  prior  to  salvage 
of  the  line,  the  potenti^  significance  of 
environmental  effects  related  to  the 
proposed  track  salvage  will  have  been 
properly  evaluated.^  Furthermore,  SEA 
concludes,  based  on  the  available 
information  and  the  input  of  other 
agencies  and  government  entities  with 
specialized  expertise,  that  if  UP 
complies  with  the  mitigation  in  the 
Engineering  Evaluation/Cost  Analysis 
and  the  Track  Salvage  Work  Plan  that 
were  issued  and  approved  by  EPA,  and 
the  Biological  Assessment  prepared  by 
UP  and  approved  by  the  U.S.  Fish  and 
Wildlife  Service,  and  if  the  additional 
mitigation  SEA  recommends  in  this 
Draft  Supplemental  EA  is  imposed  and 
implemented  by  UP,  UP's  proposal  to 
salvage  the  Wallace  Branch  would  not 
have  significant  adverse  environmental 
impacts. 

SEA  encourages  the  general  public 
and  interested  agencies,  government 
entities,  and  parties  to  participate  in  the 
environmental  review  of  UP's  salvage 
proposal  by  commenting  on  this  Draft 
Supplemental  EA  during  the  45-day 
comment  period  which  ends  February 
22,  2000.  SEA  seeks  public  input  on  all 
aspects  of  this  Draft  Supplemental  EA, 
as  well  as  on  the  Board's  environmental 
review  process,  so  that  SEA  can  assess 
public  concerns  and  issues  related  to 
the  UP  proposal  and  determine  whether 
additional  environmental  analysis  and 
mitigation  are  necessary  to  analyze  and 
effectively  mitigate  the  potential 
environmental  impacts  that  could  occur 
as  a  residt  of  track  salvage  activity  on 
this  line. 

SEA  will  fully  consider  all  comments 
that  it  receives  in  preparing  final 
environmental  recommendations  to  the 
Board,  which  will  be  based  on  further 
documentation  and  analysis,  if  any  is 
needed.  The  Board  then  will  consider 
the  entire  environmental  record,  the 
Draft  Supplemental  EA,  all  public 


'  The  only  condition  that  has  not  yet  been 
satisfied  is  the  ICC's  Environmental  Condition  No. 
6.  involving  historic  preservation.  SEA  recommends 
that  the  Board  impose  a  modified  historic 
preservation  condition  on  any  decision  approving 
salvage  to  ensure  completion  of  the  historic  review 
process. 


comments,  and  SEA's  Post  EA 
recommendations,  including  SEA's  final 
recommended  environmental  mitigation 
before  issuing  a  decision  either  granting 
or  denying  UP  final  authority  to  salvage 
the  portion  of  the  Wallace  Branch 
outside  of  the  BHSS.  In  that  decision,  if 
UP's  proposal  is  approved,  the  Board 
will  impose  any  environmental 
conditions  it  deems  appropriate. 

By  the  Board,  Elaine  K.  Kaiser.  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  00-418  ^'iled  1-6-00;  8:45  am) 

BILUNG  CODE  4915-Oe-P 


DEPARTMENT  OF  THE  TfKASURY 

Quarterly  IRS  Irtterest  RalM  Used  in 
Calcu(ati«>9  Interest  on  Overdue 
Accourrts  and  Refunds  on  Customs 
Duties 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  C^eneral  notice. 

SUMMARY:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accoimts 
(underpayments)  and  refunds 
(overpayments)  of  Customs  duties.  For 
the  quarter  beginning  January  1,  2000, 
the  interest  rates  for  overpayments  will 
be  7  percent  for  corporations  and  8 
percent  for  non-corporations,  and  the 
interest  rate  for  underpayments  will  be 
8  percent.  This  notice  is  published  for 
the  convenience  of  the  importing  public 
and  Customs  persoimel. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wyman,  Accounting  Services 
Division,  Accounts  Receivable  Group, 
6026  Lakeside  Boulevard,  Indianapolis, 
Indiana  46278,  (317)  298-1200, 
extension  1349. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29,  1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shedl 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621  and  6622.  Section  6621  was 
amended  (at  paragraph  (a)(1)(B)  by  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998.  Pub.  L.  105- 
206, 112  Stat.  685)  to  provide  different 
interest  rates  applicable  to 
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overpayments:  on  e  for  corporations  and 
one  for  non-corpc  rations.  The  interest 
rate  applicable  to  underpayments  is  not 
so  bifurcated. 

The  interest  rati  is  are  based  on  the 
short-term  Federa .  rate  and  determined 
by  the  Internal  Re  venue  Service  (IRS)  on 
behalf  of  the  Secnjtary  of  the  Treasury 
on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  d  Btermined  during  the 
first-month  perio<  of  the  previous 
quarter. 

In  Revenue  Ruling  99-53  [see,  1999- 
50  IRB  1,  dated  December  13,  1999),  the 


IRS  determined  the  rates  of  interest  for 
the  second  quarter  of  fiscal  year  (FY) 
2000  (the  period  of  January  l-March  31, 
2000).  The  interest  rate  paid  to  the 
Treasury  for  underpayments  will  be  the 
short-term  Federal  rate  (5%)  plus  three 
percentage  points  (3%)  for  a  total  of 
eight  percent  (8%).  For  corporate 
overpayments,  the  rate  is  the  Federal 
short-term  rate  (5%)  plus  two 
percentage  points  (2°/o)  for  a  total  of 
seven  percent  (7%).  For  overpajonents 
made  by  non-corporations,  the  rate  is 
the  Federal  short-term  rate  (5%)  plus 


three  percentage  points  (3%)  for  a  total 
of  eight  percent  (8%).  These  interest 
rates  are  subject  to  change  for  the  third 
quarter  of  FY-2000  (the  period  of  April 
1-June  30,  2000). 

For  the  convenience  of  the  importing 
public  and  Customs  persomiel  the 
following  list  of  Internal  Revenue 
Service  interest  rates  used,  covering  the 
period  from  before  July  of  1974  to  date, 
to  calculate  interest  on  overdue 
accounts  and  refunds  of  Customs  duties, 
is  published  in  summary  format. 


Beginning  date 

Ending  date 

Underpay- 
ments 
(percent) 

Overpayments 
(percent) 

Corporate 
overpayments 
(Eff.  1-1-99) 

(percent) 

Prior  to: 
070174 

063075 
013176 
013178 
013180 
013182 
123182 
063083 
123184 
063085 
123185 
063086 
123186 
093087 
123187 
033188 
093088 
033189 
093089 
033191 
123191 
033192 
093092 
063094 
"  093094 
033195 
063095 
033196 
063096 
033198 
123198 
033199 
033100 

6 
9 

7 

6 

12 

20 

16 

11 

13 

11 

10 

9 

9 

10 

11 

10 

11 

12 

11 

10 

9 

8 

7 

8 

9 

10 

9 

8 

9 

8 

7 

8 

6 
9 

7 

6 

12 

20 

16 

11 

13 

11 

10 

9 

8 

9 

10 

9 

10 

11 

10 

9 

8 

7 

6 

7 

8 

9 

8 

7 

8 

7 

7 

8 

070175 

020176 

020178 

020180 

020182 

010183 

0701 83 

010185 

070185 

010186 

070186 

010187 

100187 

- 

010188 

040188 

100188 

040189 

100189 

040191 

010192 

040192 

100192 

070194 

100194 

040195 

070195 

' 

040196 

070196 

040198 

010199 

6 

040199 

7 
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Dated:  January  3,  2000. 
Raymond  W.  Kelly, 

Commissioner  of  Customs. 

[FR  Doc.  00-304  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network 

Office  of  the  Comptroller  of  ttie 
Currency 

Office  of  Thrift  Supervision 

Federal  Deposit  Insurance  Corporation 

National  Credit  Union  Administration 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Suspicious  Activity  Report 

AGENCIES:  Financial  Crimes 
Enforcement  Network  (FinCEN),  Office 
of  the  Comptroller  of  the  Currency 
(OCC),  Office  of  Thrift  Supervision 
(OTS),  Federal  Deposit  Insurance 
Corporation  (FDIC).  National  Credit 
Union  Administration  (NCUA). 
ACTION:  Submission  for  0MB  review; 
joint  comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  FinCEN,  OCC,  OTS,  FDIC, 
and  NCUA  (collectively,  the  "agencies") 
hereby  give  notice  that  they  plan  to 
submit  to  the  Office  of  Management  and 
Budget  (0MB)  requests  for  review  of  the 
information  collections  described 
below. 

Although  the  OCC,  OTS,  FDIC, 
NCUA,  and  FinCEN  are  submitting  the 
SAR  information  collection  to  0MB  for 
extension,  the  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  has 
participated  in  the  review  of  this 
information  collection  and  will  process 
its  extension  under  its  Paperwork 
Reduction  Act  delegated  authority. 

On  September  28, 1999,  the  agencies 
including  the  Board,  requested  public 
comment  on  the  revision  of  the 
Suspicious  Activity  Report,  which  is 
being  streamlined  and  reformatted  for 
foiu-digit  dates  (a  Year  2000  change). 
The  OCC  also  requested  comments  on 
all  information  collections  contained  in 
12  CFR  part  21.  The  agencies  are  making 
the  changes  proposed  and  are  making 
several  additional  changes  suggested  by 
the  commenters.  None  of  the  changes 
will  impose  substantial  additional 
biu"den  on  respondents. 
DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2000. 


The  SAR  form  will  be  issued  by  the 
agencies  with  sufficient  time  for 
implementation. 

ADDRESSES:  You  are  invited  to  submit  a 
written  comment  to  any  or  all  of  the 
agencies.  In  addition,  you  should  send 
a  copy  of  your  comment  to  the  OMB 
desk  officer  for  the  agencies.  Direct  all 
written  comments  as  follows: 

FinCEN:  Financial  Crimes 
Enforcement  Network,  Department  of 
the  Treasury,  Suite  200,  2070  Chain 
Bridge  Road,  Vienna,  VA  22182-2536, 
Attention:  Revised  SAR.  Comments  also 
may  be  submitted  by  electronic  mail  to 
the  following  Internet  address: 
"regcomments@fincen.treas.gov"  with 
the  caption  in  the  body  of  the  text, 
"Attention:  Revised  SAR." 

OCC:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW.,  Third 
Floor,  Attention:  1557-0180, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 
regs.comments@occ.treas.gov. 

OTS:  Manager,  Dissemination  Branch, 
Information  Management  and  Services, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0003.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.,  lower  level,  from  9 
a.m.  to  5  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  Number  (202)  906-7755;  or  they 
may  be  sent  by  e-mail: 
pubUc.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW., 
from  9  a.m.  until  4  p.m.  on  business 
days.  Copies  of  the  form  are  available 
for  inspection  at  1700  G  Street,  NW., 
from  9  a.m.  until  4  p.m.  on  business 
days. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insiurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[FAX  number  (202)  898-3838:  Internet 
address:  conunents@fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
hiformation  Center,  Room  100.  801  17th 
Street,  NW.,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.,  on  business  days. 


iVCf7/4:  Clearance  Officer:  Mr.  James 
L.  Baylen,  (703)  518-6410,  National 
Credit  Union  Administiation,  1775 
Duke  Street,  Alexandria.  VA  22314- 
3428,  Fax  No.  703-518-6433, E- 
mail:jbaylen@ncua.gov. 

OMB:  Alexander  T.  Hunt.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information  or  a 
copy  of  the  collection  by  contacting: 

FinCEN:  Deborah  Groome,  (703)  905- 
3744,  or  Scott  Lodge,  (703)  905-3606. 
both  of  the  Office  of  Data  Systems 
Support.  Financial  Crimes  Enforcement 
Network,  2070  Chain  Bridge  Road, 
Vienna,  VA  22182-2536. 

OCC:  Jessie  Dunaway  or  Camille 
Dixon,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington  DC  20219, 
(202)  874-5090. 

OTS:  Richard  Steams.  Deputy  Chief 
Coimsel  for  Enforcement,  Office  of 
Thrift  Supervision.  1700  G  Street.  NW., 
Washington,  DC  20552.  (202)  906-7966. 

FDIC:  Tamara  R.  Manly,  Office  of  the 
Executive  Secretary,  FDIC.  550  17th 
Street.  NW..  Washington.  DC  20429, 
(202) 898-7453. 

NCUA:  James  L.  Baylen.  NCUA 
Clearance  Officer.  (703)  518-6410.  or 
John  K.  lanno.  Office  of  General 
Coimsel,  (703)  518-6540,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428. 
SUPPLEMENTARY  INFORMATION: 

Title:  Suspicious  Activity  Report. 
(The  OCC  is  renewing  all  information 
collections  covered  under  the 
information  collection  titled:  "(MA) — 
Minimiun  Security  Devices  and 
Procediu^s,  Reports  of  Suspicious 
Activities,  and  Bank  Secrecy  Act 
Compliance  Program  (12  CFR  21).") 

OMB  Numbers: 

FinCEN:  1506-0001 
OCC:  1557-0180 
OTS:  1550-0003 
FDIC:  3064-0077 
NCUA:  3133-0094 

Fonn  Numbers: 

FinCEN:  TD  F  90-22.47 
OCC:  None 
OTS:  1601 
FDIC:  6710/06 
NCUA:  2362 

Abstract:  In  1985,  the  agencies  issued 
procedures  to  be  used  by  banks,  thrifts, 
credit  unions,  their  holding  companies 
and  certain  other  financial  institutions 
operating  in  the  United  States  to  report 
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known  or  suspec  ted  criminal  activities 
to  the  appropriate  law  enforcement 
agencies  and  the  agencies.  Beginning  in 
1994,  the  agenci(  s  completely 
redesigned  the  r«  porting  process.  This 
redesign  resultec  in  the  existing 
Suspicious  Acti\  ity  Report,  which 
became  effective  in  April  1996.' 

Comments  Rei  eived:  On  September 
28,  1999,  the  agencies  requested  public 
comment  for  60  <  lays  on  the  proposed 
revisions  to  the  i  luspicious  Activity 
Report  (64  PR  52  363).  The  agencies 
received  17  com  nents,  generally 
favorable,  regarcing  the  proposal.  Three 
commenters  wer  3  banking  trade 
associations;  thn  se  were  national  banks; 
two  were  credit  mion  trade 
associations,  twd  were  credit  unions, 
two  were  foreigr  banks,  two  were  OCC 
employees,  one  vas  a  state  bank,  and 
one  was  a  brokei  age  house  and  a  bank 
holding  compan  /.  Further  discussion  of 
the  comments  re  :eived  and  action  taken 
in  response  to  th  ose  comments  occurs 
later  in  this  Noti  :e. 

Current  Actioi  is:  The  agencies  are 
proposing  to  rev  ise  the  SAR  to  a  certain 
extent,  but  are  n  jt  proposing  to  make 
substantial  addi  ions  to  the  content  of 
the  information  :ollected.  The  revisions 
would  address  a  number  of  data 
collection,  entry ,  and  analysis  problems 
encountered  by  ilers  and  the  end  users 
of  the  informatic  n.  In  general,  the 
revisions  confor  n  all  date  items  to  a 
four-digit  year  ('  'ear  2000  change),  make 
a  number  of  othi  sr  ministerial  changes 
such  as  renumb(  (ring  items,  clarify  the 
form,  improve  i1  s  usefulness  to  law 
enforcement  an<  the  agencies,  and 
adopt  various  c(  mmenters'  suggestions. 

The  agencies  i  ire  expanding  the  blocks 
for  a  number  of  tems  to  provide 
additional  room  for  the  requested 
information.  Th  is,  the  Zip  Code  blocks 
are  expanded  to  provide  room  for  a 
nine-digit  Zip  C  ade.  Dollar  blocks  are 
expanded  to  pre  vide  more  room  for 
amounts  (and  li  les  are  added  to  these 
items  to  separat ;  digits). 

A  number  of  i  tems  now  on  the  form 
are  deleted.  The  questions  regarding  the 
asset  size  of  the  financial  institution 
(Item  10  of  the  1  arm  now  in  use)  is 
deleted.  The  qu  !stion  asking  for  the 
address  of  the  li  w  enforcement  agency 
contacted  is  del  3ted  and  is  replaced  by 
a  question  askir  g  for  the  name  and 
telephone  number  of  the  person 


'  The  report  is 
31  CFR  103.21 
CFR  563.180  (OT.S) 
748.1  (NCIIA).  The 
authority  of  31  U.S. 
93a.  1818.  1881-84, 
12U.S.C.  1463  and 
1818.  1881-84.  340 
1789(a)  (NCUA). 


authorized  by  the  following  rules; 
(Fin(  EN);  12  CFR  21.11  (OCC);  12 
12  CFR  353.3  (FDIC);  12  CFR 
ules  were  issued  under  the 

5318(g)  (FinCEN):  12  U.S.C. 
3401-22.  31  U.S.C.  5318  (OCC); 
1464  (OTS);  12  U.S.C.  93a. 
22  (FDIC):  12  U.S.C.  1766(a), 


contacted  in  the  law  enforcement 
agency.  The  section  "Witness 
Information"  (Part  IV  of  the  form  now 
is  use)  and  the  section  "Preparer 
Information"  (Part  V  of  the  form  now  in 
use)  are  deleted.  The  section  "Contact 
Information"  (Part  VI  of  the  form  now 
in  use)  is  all  that  will  be  required  and 
the  "Institution  Contact"  will  be 
expected  to  be  able  to  provide  witness 
and  preparer  information  to  the  agencies 
and  to  law  enforcement  investigators. 

The  agencies  are  clarifying  several 
items  on  the  form.  The  question 
concerning  the  type  of  report  is  clarified 
by  eliminating  "Initial  Report"  and 
"Supplemental  Report."  Thus,  the 
question  asks  only  whether  the  report 
being  filed  is  an  "Amended  Report."  If 
the  report  is  an  initial  report  or  a 
supplemental  report,  the  filer  should 
just  leave  this  question  blank.  However, 
if  the  report  is  correcting  an  earlier 
report,  the  filer  should  mark  the 
"Amended  Report"  box  and  should  fill 
out  the  information  as  directed  on  the 
form.  The  question  regarding  insider 
relationships  is  clarified  by  adding  a 
box  that  asks,  initially,  whether  the 
relationship  is  an  insider  relationship.  A 
check  box  is  added  to  the  heading  of 
Suspect  Information  for  use  if  suspect 
information  is  unavailable.  Under  the 
section  entitled  Suspicious  Activity 
Information,  instead  of  the  space  now 
on  the  form  for  writing  in  the  name  of 
the  law  enforcement  agency  contacted, 
check  boxes  are  added  for  indicating  the 
specific  law  enforcement  agency 
contacted.  The  instruction  regarding  the 
type  of  instrument  involved  (Part  VII  of 
the  form  now  in  use,  Instruction  k)  is 
clarified  by  adding  examples  of  the 
types  of  instruments. 

The  agencies  are  revising  the  question 
regarding  the  summary  characterization 
of  the  activity  by  adding  a  new  box 
"Computer  Intrusion."  In  the  past,  filers 
reporting  computer  intrusions  either 
checked  the  "Other"  box  (Item  37r  of 
the  form  now  in  use)  and  provided 
additional  information  in  the  space 
beside  the  box,  or  provided  the 
information  on  the  summary  page. 
Additionally,  the  agencies  are 
expanding  the  instructions  to  provide 
guidance  regarding  the  circumstances 
constituting  computer  intrusion. 

Comments  Received  and  Agency 
Action  Taken.  The  commenters  raised 
various  issues,  some  of  which  will  need 
further  agency  monitoring  and 
consideration,  and  others  which  can  be 
resolved  by  fine-tuning  the  SAR.  The 
comments,  sorted  by  subject,  and  the 
agencies'  responses  follow. 


I.  Further  Agency  Monitoring  and 
Consideration 

Commenters  suggested  some  areas  of 
change  that  will  require  further  agency 
monitoring  and  consideration.  Some  of 
the  comments  did  not  pertain  to  the 
issuance  of  the  SAR  and,  consequently, 
will  not  be  addressed  here.  Two  of  the 
comments  were  as  follows: 

(1)  Incorrect  SARs:  One  commenter 
suggested  that  FinCEN  should  return  an 
incorrectly  completed  SAR  to  the 
institution  submitting  it  so  that  the  SAR 
can  be  resubmitted  correctly. 

The  agencies  agree  with  the 
commenter's  concerns  and  believe  that 
accurate  and  complete  SAR  filings  are 
important  to  an  effective  program.  The 
SAR  data  base  manager  is  in  the  process 
of  developing  an  error  resolution 
process  for  the  system.  However,  the 
primary  responsibility  for  accurately 
filling  out  a  SAR  and  reviewing  its 
accuracy  fcdls  to  the  management  and 
staff  of  the  institution.  If  an  institution 
determines  that  it  has  filed  an 
inaccurate  or  incomplete  SAR,  it  should 
timely  file  an  amended  form. 

(2)  Electronic  Filing:  Two  commenters 
indicated  that  it  would  be  beneficial  to 
allow  for  electronic  filing  of  the  SAR. 

The  agencies  agree  that  the  ability  to 
file  SARs  electronically  would  be 
beneficial  and  are  working  towards  that 
goal,  keeping  in  mind  the  security  and 
confidentiality  issues  associated  with 
such  filings. 

n.  SAR  Changes  Considered 

The  17  commenters  made  several 
suggestions  regarding  revisions  to  the 
SAR  itself.  Those  suggestions  and  the 
agencies'  responses  to  those  suggestions 
follow. 

(1)  Initial/Supplemental/ Amended 
Reports.  The  SAR  should  explain  the 
box  for  supplemental  reports. 

In  order  to  streamline  the  form,  the 
agencies  are  removing  the  check  boxes 
for  "Initial  Report"  and  "Supplemental 
Report."  Instead,  a  box  for  amended 
reports  is  added  for  use  only  if  the  filer 
is  correcting  a  prior  report. 

(2)  Primary  Regulator.  Item  3  of  the 
form  now  in  use  should  be  modified  to 
include  the  Securities  and  Exchange 
Commission  (SEC)  as  a  "Primary 
Federal  Regulator." 

The  agencies  believe  that  it  is 
uimecessary  to  add  the  SEC  to  this  field 
as  the  SAR  is  designed  for  use  by  the 
agencies  and  by  the  financial 
institutions  that  the  agencies  supervise. 

(3)  Location  of  Branch  Where  Activity 
Occurred.  The  SAR  should  be  clarified 
to  indicate  which  branch  or  subsidiary 
of  a  foreign  bank  should  file  the  SAR 
and  which  primary  regulator  should  be 
identified. 
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The  agencies  believe  that  the  branch 
where  the  suspicious  activity  occurred 
should  be  the  branch  that  is  identified 
under  the  heading  Reporting  Financial 
Institution  Information.  In  addition,  the 
SAR  should  identify  as  the  Primary 
Federal  Regulator  the  agency  that 
supervises  the  branch  or  subsidiary 
where  the  suspicious  activity  occurred. 

(4)  Multiple  Branches.  The  SAR 
should  be  corrected  with  regard  to  the 
instructions  for  listing  multiple 
branches  because  there  are  no  such 
instructions  given.  In  addition,  the  form 
should  provide  for  em  entry  which 
indicates,  when  appropriate,  that  no 
branch  was  involved. 

The  agencies  agree  with  the  first  of 
these  two  comments  and  are  striking  the 
phrase  "(see  instructions)"  in  Item  9  of 
the  proposed  form.  The  agencies  will 
place  the  directions  for  listing  midtiple 
branches  on  the  form.  With  regard  to  the 
second  comment,  the  agencies  note  that 
if  no  branch  is  involved,  the  filer  can 
simply  leave  that  part  of  the  form  blank. 

(5)  Multiple  Suspects.  There  should 
be  a  way  for  an  institution  to  enter 
multiple  suspects  without  preparing  a 
duplicate  page  1  which  asks  for 
institution-related  information  as  well 
as  suspect-related  information. 

The  institution,  in  filling  out  multiple 
pages  for  additional  suspect 
information,  can  simply  leave  the 
institution-related  information  on  the 
multiple  pages  blank  since  it  was 
already  provided  on  page  1. 

(6)  Forms  of  Identification.  In  Item  28 
of  the  proposed  form,  28(e}  and  (f) 
should  be  deleted  and  the  information 
requested,  "number"  and  "issuing 
authority"  of  the  form  of  identification, 
should  be  incorporated  within  28(a)-(d). 

The  agencies  agree  with  this 
suggestion  and  are  modifying  this  item 
so  that  the  identifying  number  and 
issuing  authority  are  listed  next  to  each 
form  of  identification  listed  in  28{a)-(d). 

(7)  Types  of  Suspects.  The  agencies 
should  add  "Monetary  Instrument 
Purchaser"  and  "Account  Applicant"  to 
the  list  of  types  of  suspects  and  their 
relationship  to  the  institution  in  Item  31 
of  the  form  currently  in  use. 

The  agencies  believe  that  this 
addition  is  unnecessary.  An  institution 
can  indicate  "Customer"  in  these 
situations  (although  in  some  instances 
the  individual  may  be  turned  away  as 
an  actual  customer)  or  the  institution 
can  use  the  "Other"  category. 

(8)  No  Relationship  to  Institution. 
There  should  be  a  box  within  Item  31 
of  the  form  currently  in  use  for  the  filer 
to  indicate  that  the  suspect  has  no 
relationship  with  the  institution. 

The  agencies  believe  that  this  is 
unnecessary  since  the  filer  can  either 


leave  this  section  blank  or  can  use  the 
"Other"  line  to  indicate  the  nature  of 
the  suspect. 

(9)  Confession.  Item  34  of  the  form 
currently  in  use  and  Item  32  of  the 
proposed  form  should  be  moved  so  that 
it  is  not  juxtaposed  to  insider  related 
information  and  thus  confusing  as  to 
whether  it  applies  only  to  insiders. 

The  agencies  wish  to  collect 
information  concerning  a  confession 
with  regard  to  all  suspects. 
Consequently,  to  clarify  this,  the 
agencies  will  physically  move  this  item 
on  the  form  so  that  it  is  separate  from 
the  insider  related  information. 

(10)  Range  of  Dates.  The  form  should 
permit  the  filer  to  put  down  a  range  of 
dates  over  which  the  suspicious  activity 
occurred  rather  than  just  one  date. 

The  proposed  form,  in  Item  33,  will 
permit  the  filer  to  put  in  a  range  of 
dates. 

(11)  Computer  Intrusion.  The  agencies 
should  better  define  computer  intrusion. 
Further,  they  should  include  specific 
examples  of  what  would  and  would  not 
be  covered. 

The  agencies  believe  that  the  current 
definition  is  appropriate. 

(12)  Identity  Theft.  There  should  be 
an  additional  box  under  Item  37  of  the 
form  currently  in  use,  "Summary 
characterization  of  suspicious  activity," 
to  include  "identity  theft"  as  a  specific 
category. 

The  agencies  agree  that  identity  theft 
is  an  important  category  of  criminal 
activity.  However,  identity  theft  is 
frequently  linked  with  other  crimes  that 
are  specifically  enumerated  on  the  SAR, 
such  as  check  fraud  and  credit  card 
fraud.  In  addition,  there  are  already  18 
specific  boxes  under  this  category  and 
institutions  can  use  the  "Other"  box  to 
report  identity  theft.  Therefore,  the 
agencies  have  decided,  at  this  time,  not 
to  revise  the  SAR  to  include  "identity 
theft"  as  a  new  category  and  expect  that 
institutions  will  continue  to  use  the 
"Other"  box,  or  use  other  appropriate 
boxes.  The  agencies  will  continue  to 
monitor  this  area  and  will  reconsider 
their  decision  if  warranted. 

(13)  Contacting  Law  Enforcement.  In 
Item  40  of  the  proposed  form  there 
should  be  a  "Yes/No"  box  indicating 
whether  or  not  the  filer  has  contacted  a 
law  enforcement  agency. 

The  agencies  believe  that  such  a 
change  is  unnecessary  since  answering 
this  item  or  leaving  it  blank  will 
indicate  whether  or  not  the  filer  has 
contacted  a  law  enforcement  agency. 
Further,  the  agencies  wish  to  eliminate 
as  many  entries  on  the  form  as  possible. 

(14)  Witness  Information.  The 
agencies  should  either  delete  Part  FV  of 
the  form  currenUy  in  use,  pertaining  to 


Witness  Information,  or  they  should 
delete  the  requirement  for  a  social 
security  number  of  the  witness.  This 
requirement  is  unnecessary  and 
potentially  invasive  of  the  individual's 
privacy. 

The  agencies  agree  with  these 
comments  and  have  decided  to  delete 
Part  rV  altogether.  The  agencies, 
however,  expect  that  the  "Institution 
Contact,"  named  in  Part  VI  of  the  form 
currently  in  use,  will  maintain  or  will 
have  access  to  all  pertinent 
dociimentation  and  witness  information 
for  the  agencies  and  law  enforcement. 

(15)  Preparer  Information.  The 
agencies  should  retain  Part  V  of  the 
form  currently  in  use,  pertaining  to 
Preparer  Information,  so  that  the 
"Institution  Contact"  can  readily 
determine  who  prepared  the  form  and 
where  the  necessary  underlying 
information  is. 

The  agencies  believe  that  the 
"Institution  Contact"  should  be  able  to 
maintain  this  information  without  the 
assistance  of  theiorm.  In  addition,  as 
noted  above,  the  agencies  wish  to 
eliminate  as  many  entries  on  the  form 
as  possible. 

(16)  Instructions  on  the  Narrative 
Explanation.  The  agencies  should 
highlight  the  instructions  in  Part  VII  of 
the  form  currently  in  use,  pertaining  to 
the  narrative  explanation,  by  moving  the 
instruction  "If  necessary,  continue  the 
narrative  on  d  duplicate  of  this  page,"  to 
the  bottom  of  the  page  and  putting  it  in 
bold  type. 

In  order  to  highlight  this  instruction, 
the  agencies  will  put  the  instruction  in 
bold  type,  but  will  leave  it  where  it  is, 
at  the  top  of  the  page. 

(17)  Instructions  on  the  Narrative 
Explanation.  The  agencies  should  delete 
many  of  the  instructions  in  Part  VII  of 
the  form  currently  in  use  in  that  they  do 
not  pertain  strictly  to  the  requirement 
for  a  narrative  explanation. 

The  agencies  believe  that  it  is 
appropriate  to  retain  in  this  section  of 
the  proposed  form  all  the  existing 
instructions  contained  in  Part  VII  of  the 
form  currently  in  use. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business,  for-profit 
institutions,  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 

FinCEN:  18.600  2 

OCC.  3,000 

OTS:  925 

FDIC:  6,500  — 

NCUA:  4,200 

Estimated  Total  Annual  Responses: 


2  Many  respondents  included  in  this  estimate  are 
also  counted  in  the  agencies'  estimates. 
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FinCEN:  47,500 
OCC:  45,527 
OTS:  2.081 
FDIC:  6,500 
NCUA:  4,200 

Estimated  Tota. 


(Note:  The  agencies 
minutes  per  form. 

FinCEN:  23,750  hturs  3 
OCC:  30,160  hour; 
OTS:  1.041  hours 
FDIC:  3.250  hours 
NCUA:  2.100  hous 


Annual  Burden: 
have  estimated  30 


An  agency  may 
sponsor,  and  a 
respond  to,  a 
unless  the  co 
displays  a  valid 
respondent  must 
records  to  the  SAl '. 
Generally 
pursuant  to  the 
confidential,  but 
provided  by  law 
law  enforcement 

Request  for 
invited  on: 

(a)  Whether  the 
information  is 
performance  of 
agencies,  includii^ 
information  shall 

(b)  The  accurac; ' 
estimate  of  the 
of  information; 


Qot  conduct  or 
pel  son  is  not  required  to 
coll(  ction  of  information 
Uectj  on  of  information 
O  VlB  control  number.  A 
I  etain  the  supporting 
for  five  years, 
informition  collected 

Secrecy  Act  is 
I  lay  be  shared  as 
regulatory  and 
thorities. 
Coiiments:  Comments  are 


vrith 


t  ut 


ths 


collection  of 
nee  essary  for  the  proper 
functions  of  the 
whether  the 
lave  practical  utility; 
of  the  agencies' 
bui-den  of  the  collection 


'  A  respondent  need 
estimated  burden  per 
estimate  does  not 
when  copies  of  the  fon  i 
of  more  than  one  agenc  y. 


jnly  file  one  form.  The 
f  irm  is  30  minutes;  this 
allocate  time  between  agencies 

are  filed  to  satisfy  the  rules 


(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  December  27,  1999. 
Connie  J.  Fenchel, 
Acting  Director,  Financial  Crimes 
Enforcement  Network. 

Dated:  December  29,  1999. 
Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of  tlie 
Currency. 

Dated:  December  28,  1999. 
Frank  DiGialleonardo, 

Chief  Information  Officer  and  Director,  Office 
of  Information  Systems,  Office  of  Thrift 
Supervision. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  28th  day  of 
December,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

By  the  National  Credit  Union 
Administration  Board  on  December  23, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 
(FR  Doc.  00-189  Filed  1-6-00;  8:45  am] 

BILUNG  CODE  482<M»-P 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Harry  S.  Truman  Scholarship  2000 
Competition 

agency:  Harry  S.  Truman  Scholarship 
Foundation. 

ACTION:  Notice  of  Closing  for 
Nominations  from  Eligible  Institutions 
of  Higher  Education. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  authority  contained  in 
the  Harry  S.  Truman  Memorial 
Scholarship  Act,  Public  Law  93-642  (20 
U.S.C.  2001),  nominations  are  being 
accepted  from  eligible  institutions  of 
higher  education  for  1999  Truman 
Scholarships.  Procedures  are  prescribed 
in  45  CFR  part  1801  (August  22, 1994; 
vol.  59,  no.  161  sec.  13). 

In  order  to  be  assured  consideration, 
all  dociunentation  in  support  of 
nominations  for  the  competition  must 
be  received  by  the  Truman  Scholarship 
Review  Committee,  2201  North  Dodge, 
P.O.  Box  168,  Iowa  City,  lA  52243  no 
later  than  February  1,  2000,  from 
participating  four  year  institutions. 

Dated:  December  17,  1999. 
Louis  H.  Blair, 
Executive  Secretary.  ^ 
[FR  Doc.  00-318  Filed  1-6-00;  8:45  am]  ' 
BILUNG  CODE  8820-AO-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Potential  Yucca  Mountain,  Nevada, 
Respository;  Board  Meeting 

Correction 

In  notice  document  99-32688 
beginning  on  page  70749,  in  the  issue  of 


Friday,  December  17,  1999,  make  the 
following  correction: 

On  page  70750,  in  the  first  coliunn,  in 
the  eighth  line  from  the  bottom,  the  web 
address  "www.nwrb.gov."  should  read 
"www.nwtrb.gov." 
[FR  Doc.  C»-32688  Filed  1-6-99;  8:45  am) 
BILUfMS  CODE  1S05-01-0 
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DEPARTMENT  3F  THE  TREASURY 
Internal  Reveniie  Service 


26  CFR  Parts  1 

[TD8858] 

RIN  1545-AZ58 


and  602 


Purchase 
and  Actual 


agency:  Interna 

Treasury. 

ACTION:  Tempoikry  regulations. 


Price  Allocations  in  Deemed 
Ass^  Acquisitions 

Revenue  Service  (IRS), 


SUMMARY:  This  <  locument  contains 
temporary  regulations  relating  to  the 
allocation  of  purchase  price  in  deemed 
and  actual  assen  acquisitions.  The 
temporary  regulations  determine  the 
amount  realizec  and  the  amount  of  basis 
allocated  to  eac  i  asset  transferred  in  a 
deemed  or  actui  il  asset  acquisition  and 
affect  transactia  ns  reported  on  either 
Form  8023  or  Form  8594.  The  intended 
effect  of  the  ten;  porary  regulations  is  to 
remove  and  rep  ace  many  of  the  current 
temporary  and  l  inal  regulations  sections 
under  sections  ;i38  and  1060  and 
renumber  other !. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  6,  2000. 

Applicability  Dates:  For  dates  of 
applicability  of  these  regulations,  see 
§  1.338(i)-lT  ar  d  §  1.106O-lT(a)(2). 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Richard  Starke  i  )f  the  Office  of  Assistant 
Chief  Counsel  (  :orporate),  (202)  622- 
7790  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Re<i  uction  Act 

The  coUectio  is  of  information 
contained  in  thi  sse  temporary 
regulations  hav ;  been  reviewed  and 
approved  by  th(  i  Office  of  Management 
and  Budget  in  apcordance  writh  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d))  under  the  control 
number  1545-1558. 

An  agency  m  ly  not  conduct  or 
sponsor,  and  a  )erson  is  not  required  to 
respond  to,  a  cc  llection  of  information 
unless  it  displa  ^s  a  valid  control 
number  assigne  d  by  the  Office  of 
Management  ar  d  Budget. 

The  collectio  is  of  information  in 
these  temporar  regulations  aie  in 
§§1.338-2T(d)'  1.338-2T(e)(4).  1.338- 
5T(d)(3),  1.338-  10T(a)(4),  1.338(h){10)- 
lT(d)(2),  and  1.1060-lT(e)(ii)(A)  and 
(B).  The  collect  ons  of  information  are 
necessary  to  m<  ke  an  election  to  treat  a 
sale  of  stock  as  a  sale  of  assets,  to 
calculate  and  c  )Uect  the  appropriate 
amount  of  tax  i  i  a  deemed  or  actual 
asset  acquisitio  i,  and  to  determine  the 
bases  of  assets  i  icquired  in  a  deemed  or 
actual  asset  ace  uisition. 


These  collections  of  information  are 
required  to  obtain  a  benefit.  The  likely 
respondents  and/or  recordkeepers  are 
small  businesses  or  organizations, 
businesses,  or  other  for-profit 
institutions,  and  farms. 

The  regulation  provides  that  a  section 
338  election  is  made  by  filing  Form 
8023.  The  burden  for  this  requirement  is 
reflected  in  the  burden  of  Form  8023. 

The  regulation  also  provides  that  both 
a  seller  and  a  purchaser  must  each  file 
an  asset  acquisition  statement  on  Form 
8594.  The  burden  for  this  requirement  is 
reflected  in  the  bujden  of  Form  8594. 

The  burden  for  the  collection  of 
information  in  §  1.338-2T(e)(4)  is  as 
follows: 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  25  hours. 

Estimated  average  annual  burden  per 
respondent/ recordkeeper:  0.56  hours. 

Estimated  number  of  respondents/ 
recordkeepers:  45. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  August  10, 1999,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (REG-107069-97,  64  FR  43461 
(1999-36  I.R.B.  346))  a  notice  of 
proposed  rulemaking.  The  notice 
contained  proposed  regulations  under 
sections  338  and  1060  of  the  Internal 
Revenue  Code  of  1986.  The  temporary 
and  final  regulations  promulgated  in 
this  Treasury  decision  are  substantively 
the  same  as  the  proposed  regulations 
published  on  August  10,  1999.  The 
Service  and  Treasury  believe  that  the 
comments  received  on  the  proposed 
regulations  warrant  further 
consideration.  For  instance,  the  Service 
and  the  Treasiuy  received  several 
comments  requesting  reconsideration  of 
(1)  the  provision  in  §  1.338-3(b)(2)(ii)  of 
the  proposed  regulations  stating  that  a 
purchase  of  target  stock  occurs  only  so 
long  as  more  than  a  nominal  amount  is 


paid  for  such  share,  and  (2)  the  example 
in  §  1.338-l(a)(2)  of  the  proposed 
regulations  stating  that  if  target  is  an 
insiu^nce  company  for  which  a  section 
338  election  is  made,  then  the  deemed 
asset  sale  will  be  characterized  and 
taxed  as  an  assumption-reinsurance 
transaction.  The  temporary  regulations 
reserve  the  purchase  issue  addressed  in 
§  1.338-3(b)(2)(ii)  of  the  proposed 
regulations  pending  further 
consideration  of  the  comments.  The 
temporary  regulations  retain  the 
assiunption-reinsurance  example 
because  the  example  properly  illustrates 
the  principles  of  the  proposed  and 
temporary  regulations.  The  Service  and 
Treasury  will  give  further  consideration 
to  the  interaction  of  section  338  and  the 
assumption-reinsurance  rules  and  the 
need  for  additional  guidance  on  how  the  , 
assumption-reinsm-ance  rules  should 
work  in  the  context  of  a  deemed  asset 
sale. 

Notwithstanding  such  comments,  the 
proposed  regulations  genersdly  were 
favorably  received,  and  the  Service  and 
Treasury  are  convinced  that,  in  general, 
the  proposed  regulations  provide  clearer 
guidance  and  better  rules  than  the 
current  final  and  temporary  regulations 
ujider  sections  338  and  1060. 
Accordingly,  pending  further  review  of 
the  comments  received  on  the  proposed 
regulations,  the  Service  and  Treasury 
are  replacing  existing  temporary  and 
final  regulations  with  the  proposed 
rules  published  on  August  10,  1999. 

As  soon  as  feasible,  final  regulations 
will  be  promulgated,  replacing  these 
new  temporary  regulations.  All 
comments  received  in  response  to  the 
requests  for  comments  contained  in  the 
notice  of  August  10,  1999,  will  be 
considered  in  the  coiu'se  of  preparing 
the  final  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  been  determined  that  a  final 
regulatory  flexibility  analysis  is  required 
for  the  collection  of  information  in  this 
Treasury  decision  under  5  U.S.C.  604. 
This  analysis  is  set  forth  below  under 
the  heading  "Final  Regulatory 
Flexibility  Act  Analysis."  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 
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Final  Regulatory  Flexibility  Act 
Analysis 

This  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  This  regulatory  action  is 
intended  to  simplify  and  clarify  the 
current  rules  relating  to  both  deemed 
and  actual  asset  acquisitions.  The 
current  rules  were  developed  over  a 
long  period  of  time  and  have  been 
repeatedly  amended.  The  IRS  and 
Treasury  believe  these  temporary 
regulations  will  significantly  improve 
the  clarity  of  the  rules  relating  to  both 
deemed  and  actual  asset  acquisitions. 

The  major  objective  of  these 
temporary  regulations  is  to  modify  the 
rules  for  allocating  purchase  price  in 
both  deemed  and  actual  asset  «. 

acquisitions.  In  addition,  these 
temporary  regulations  replace  the 
general  rules  for  electing  to  treat  a  stock 
Scde  as  an  asset  Scile. 

These  collections  of  information  may 
affect  small  businesses  if  the  stock  of  a 
corporation  which  is  a  small'entity  is 
acquired  in  a  qualified  stock  purchase 
or  if  a  trade  or  business  which  is  also 
a  small  business  is  transferred  in  a 
taxable  transaction.  Form  8023  (on 
which  an  election  to  treat  a  stock  sale 
as  an  asset  sale  is  filed)  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget.  With 
respect  to  Form  8023,  the  IRS  estimated 
that  201  forms  would  be  filed  each  year 
and  that  each  taxpayer  would  require 
12.98  hours  to  comply.  Form  8594  (on 
which  a  sale  or  acquisition  of  assets 
constituting  a  trade  or  business  is 
reported)  has  also  been  submitted  to  and 
approved  by  the  Office  of  Management 

Section 

1.56(gH(k)(1) 

1.56(g)-1(k)(1) „ 

1.368-1(3)  

1.368-1  (e)(6),  Example  4,  paragraph  (ii) 

1.597-2(d)(5)(iii)(B)  

1 .597-5(c)(3)(i)  

1.597-5(d)(2)(i) 

1.921-1T(b)(1),  A-1  

1.1031(d)-1T  , 

1.1O310)-1(b)(2)(iii)  

1.1502-75(k)  

1.1502-76(b)(1)(ii)(A)(J)  


and  Budget.  With  respect  to  Form  8594, 
the  IRS  estimated  that  20,000  forms 
would  be  filed  each  year  and  that  each 
taxpayer  would  require  12.25  hours  to 
comply.  These  estimates  have  been 
made  available  for  public  comment  and 
no  public  comments  have  been 
received.  The  regulations  do  not  impose 
new  requirements  on  small  businesses 
and,  in  fact,  should  lessen  any 
difficulties  associated  with  the  existing 
reporting  requirements  by  clarifying  the 
rules  associated  with  deemed  and  actual 
asset  acquisitions. 

The  collections  of  information  require 
taxpayers  to  file  an  election  in  order  to 
treat  a  stock  sale  as  an  asset  sale.  In 
addition,  taxpayers  must  file  a  statement 
regarding  the  amount  of  consideration 
allocated  to  each  class  of  assets  under 
the  residual  method.  The  professional 
skills  that  would  be  necessary  to  make 
the  election  or  allocate  the 
consideration  would  be  the  same  as 
those  required  to  prepare  a  return  for 
the  small  business. 

Consideration  was  given  to  limiting 
the  reporting  requirements  under 
section  1060  to  trades  or  businesses 
meeting  a  threshold  level  of  business 
activity.  However,  any  threshold 
derived  without  further  information 
would  be  arbitrary.  Instead,  these 
regulations  authorize  the  Commissioner 
to  exclude  certain  transactions  fi-om  the 
reporting  requirements. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Richard 
Starke,  Office  of  the  Assistant  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 


Department  participated  extensively  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

83  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  1.338(b)-l,  1.338(b)-3T.  and 
1.1060-lT  and  by  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.338-6T  also  issued  under  26 
U.S.C.  337(d),  338.  and  1502. 

Section  1.338-7T  also  issued  under  26 
U.S.C.  337(d),  338.  and  1502. 

Section  1.338-8  also  issued  under  26 
U.S.C.  337(d),  338.  and  1502. 

Section  1.338-9  also  issued  under  26 
U.S.C.  337(d),  338,  and  1502. 

Section  1.33&-10T  also  issued  under  26 
U.S.C.  337(d),  338,  and  1502.  *   *   * 

Section  1.1060-lT  also  issued  under  26 
U.S.C.  1060.  *   *   * 

Par.  2.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
column  and  add  the  language  in  the 
right  colvunn: 


Remove 


of  §  1 .338(b)-2T(b),  if  otherwise 

of  §§1.338(b)-2T(c)(1)  and  (2)  also 

(k)and  1 .338-2(c)(3)  

see  §  1 .338-2(c)(3)  (which  

(see  §1.338(b)-3T) .". 

under  §§1.338(b)-2T(b),  (c)(1)  and  (2) 

under  §§  1 .338(b)-2T(b),  (c)(1)  and  (2) 

and  §1.338-1  (d)  

see  §  1 .1060-1T(b),  (d),  and  (g)  Example  (3) 
in  §1.1060-1T(d)  


See  §  1.338(h)(10)-1  (e)(6)  for 
See  §1.338-1  (e)(5)  (deemed  . 


Add 


of  §  1 .338-6T(b),  if  otherwise. 

of  §  1.338-6T(c)(1)  and  (2)  also. 

(k)  and  1 .338-3T(c)(3). 

see  §  1 .338-3T(c)(3)  (which. 

(see§1.338-7T). 

under  §  1 .338-6T(b),  (c)(1)  and  (2). 

under  §  1 .338-6T(b),  (c)(1)  and  (2). 

and§1.338-2T(d). 

see  §1.1060-1T(b),  (c),  and  (d)  Example  1. 

in  §  1 .338-6T(b),  to  which  reference  is  made 

by  §1.1 060-1  T(c)(2). 
See  §1.338{h)(10)-1T(d)(7)  for 
See  §1.338-1 0T(a)(5)  (deemed. 


§  1 .338-0  through  1 .338-3    [Removed] 

Par.  3.  Sections  1.338-0  through 
1.338-3  are  removed. 

Par.  4.  Sections  1.338-OT  through 
1.338-3T  are  added  to  read  as  follows: 


§  1 .338-01    Outline  of  topics  (temporary). 

This  section  lists  the  captions 
contained  in  the  regulations  under 
section  338  as  follows: 

§  J  .338-1 T    General  principles;  status  of  old 
target  and  new  target  (temporary). 

(a)  In  general. 

(1)  Deemed  transaction. 

(2)  Application  of  other  jules  of  law. 


(3)  Overview. 

(b)  Treatment  of  target  under  other 
provisions  of  the  Internal  Revenue  Code. 

(1)  General  rule  for  subtitle  A. 

(2)  Exceptions  for  subtitle  A. 

(3)  General  rule  for  other  provisions  of  the 
Internal  Revenue  Code. 

(c)  Anti-abuse  rule. 

(1)  In  general. 

(2)  Examples. 
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§  1.338-2T 
mechanics  of  the .« 
(temporary). 

(a)  Scope. 

(b)  Nomenclature 

(c)  Definitions. 

(1)  Acquisition  da  [ 

(2)  Acquisition  da  I 

(3)  Affiliated  grou  3 

(4)  Common  parei  t 

(5)  Consistency 

(6)  Deemed  asset 

(7)  Deemed  sale 

(8)  Deemed  sale 

(9)  Domestic 

(10)  Old  target's 

(11)  Purchasing 

(12)  Qualified 

(13)  Related 

(14)  Section  338 

(15)  Section 

(16)  Selling  group 

(17)  Target;  old 

(18)  Target  affiliat^ 

(19)  12-month  ao 

(d)  Time  and 

(e)  Special  rules 
DISCS. 

(1)  Elections  by 
corporations. 

(i)  General  rule, 
(ii)  Qualifying  for  i 
corporation, 
(iii)  Qualifying 
(iv)  Triggering 
(v)  Subject  to 

(2)  Acquisition 

(3)  Statement  of 
by  United  States  s 
cases. 

(4)  Notice 
holding  stock  in  fori 

(i)  General  rule 
(ii)  Limitation, 
(iii)  Form  of  notic^, 
(iv)  Timing  of 
(v)  Consequence 
(vi)  Good  faith  e 


Nomeri  cloture  and  definitions: 
sei  tion  338  election 


e. 

e  assets. 


pt  riod. 
iaie. 
gi  in. 
n  turn, 
corp  )ration. 
final  I 


return, 
corporation, 
purchase. 


perso  is. 

e  ection. 
338(h)(10)  election. 

■•P 

ta  get:  new  target. 

It  5. 

:c  uisition  period, 
man  ler  of  making  election, 
ffr  foreign  corporations  or 

ce  rtain  foreign  purchasing 


ign  purchasing 

I  foreign  target. 
;  eve  nt. 

Uni^d  States  tax. 
iod. 
section  338  may  be  filed 
he  reholders  in  certain 


,  pen 


requirehient  for  U.S.  persons 
ign  market. 


•  not  ce 

cfl 


failure  to  comply, 
to  comply. 

Qualifkation  for  the  section  338 


ff)rt1 


ta;  get 
tc  rget 


§  1.338-3T 
election  (temporary, . 

(a)  Scope. 

(b)  Rules  relating 
purchases. 

(1)  Purchasing  co 

(2)  Purchase, 
(i)  Definition, 
(ii)  Purchase  of 
(iii)  Purchase  of 

(3)  Acquisitions 
corporations. 

(i)  In  general, 
(ii)  Time  for  testii^ 
(iii)  Cases  where 
applies — acquisitioi  s 
(iv)  Examples 

(4)  Acquisition 
(i)  Stock  sold  in 
(ii)  Examples. 

(5)  Effect  of  redei^ptions 
(i)  General  rule, 
(ii)  Redemptions 

the  purchasing  corpbrat 

(iii)  Redemptions 
corporation  or  related 
month  acquisition 


o  qualified  stock 
1  poration  requirement. 


(Reserved) 
affiliate, 
stock  from  related 


relationship. 
!  ection  338(h)(3)(C) 
treated  as  purchases. 


dsl 


e  for  tiered  targets, 
dbemed  asset  sale. 


rom  persons  unrelated  to 

ion. 
from  the  purchasing 
persons  during  12- 
deriod. 


(A)  General  rule. 

(B)  Exception  for  certain  redemptions  from 
related  corporations. 

(iv)  Examples. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election. 

(1)  Post-acquisition  elimination  of  target. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation. 

(3)  Consequences  of  post-acquisition 
elimination  of  target. 

(i)  Scope. 

(ii)  Continuity  of  interest, 
(iii)  Control  requirement, 
(iv)  Example. 

§  1 .338—4  T  Aggregate  deemed  sale  price: 
various  aspects  of  taxation  of  the  deemed 
asset  sale  (temporary). 

(a)  Scope. 

(b)  Determination  of  ADSP. 

(1)  General  rule.  * 

(2)  Time  and  amount  of  ADSP. 
(i)  Original  determination. 

(ii)  Redetermination  of  ADSP. 
(iii)  Example. 

(c)  Grossed-up  amount  realized  on  the  sale 
to  the  purchasing  corporation  of  the 
purchasing  corporation's  recently  purchased 
target  stock. 

( 1 )  Determination  of  amount. 

(2)  Example. 

(d)  Liabilities  of  old  target. 

(1)  In  general. 

(2)  Time  and  amount  of  liabilities. 

(3)  Interaction  with  deemed  sale  gain. 

(e)  Calculation  of  deemed  sale  gain. 

(f)  Other  rules  apply  in  determining  ADSP. 

(g)  Examples. 

(h)  Deemed  sale  of  target  affiliate  stock. 

(1)  Scope. 

(2)  In  general. 

(3)  Deemed  sale  of  foreign  target  affiliate  by 
a  domestic  target. 

(4)  Deemed  sale  producing  effectively 
connected  income. 

(5)  Deemed  sale  of  insurance  company 
target  affiliate  electing  under  section  953(d). 

(6)  Deemed  sale  of  DISC  target  affiliate. 

(7)  Anti-stuffing  rule. 

(8)  Examples. 

§  1.338-5T    Adjusted  grossed-up  basis 
(temporary). 

(a)  Scope. 

(b)  Extermination  of  AGUB. 

(1)  General  rule. 

(2)  Time  and  amount  of  AGUB. 
(i)  Original  determination. 

(ii)  Redetermination  of  AGUB. 
(iii)  Examples. 

(c)  Grossed-up  basis  of  recently  purchased 
stock. 

(d)  Basis  of  nonrecently  purchased  stock; 
gain  recognition  election. 

(1)  No  gain  recognition  election. 

(2)  Procedure  for  making  gain  recognition 
election. 

(3)  Effect  of  gain  recognition  election, 
(i)  In  general. 

(ii)  Basis  amount. 

(iii)  Losses  not  recognized. 

(iv)  Stock  subject  to  election. 

(e)  Liabilities  of  new  target. 

(1)  In  general. 

(2)  Time  and  amount  of  liabilities. 


(3)  Interaction  with  deemed  sale  gain. 
(0  Adjustments  by  the  Internal  Revenue 
Service, 
(g)  Examples. 

§  1 .338-6T    Allocation  of  ADSP  and  AGUB 
among  target  assets  (temporary). 

(a)  Scope. 

(1)  In  general. 

(2)  Fair  market  value, 
(i)  In  general. 

(ii)  Transaction  costs, 
(iii)  Internal  Revenue  Service  authority, 
fb)  General  rule  for  allocating  ADSP  and 
AGUB. 

(1)  Reduction  in  the  amount  of 
consideration  for  Class  I  assets. 

(2)  Qther  assets, 
(i)  In  general. 

(ii)  Class  II  assets, 
(iii)  Class  III  assets, 
(iv)  Class  rV  assets, 
(v)  Class  V  assets, 
(vi)  Class  VI  assets, 
(vii)  Class  VII  assets. 

(3)  Other  items  designated  by  the  Internal 
Revenue  Service. 

(c)  Certain  limitations  and  other  rules  for 
allocation  to  an  asset. 

(1)  Allocation  not  to  exceed  fair  market 
value. 

(2)  Allocation  subject  to  other  rules. 

(3)  Special  rule  for  allocating  AGUB  when 
purchasing  corporation  has  nonrecently 
purchased  stock. 

(i)  Scope. 

(ii)  Determination  of  hypothetical  purchase 
price, 
(iii)  Allocation  of  AGUB. 

(4)  Liabilities  taken  into  account  in 
determining  amount  realized  on  subsequent 
disposition. 

(d)  Examples. 

§  1 .338-77    Allocation  of  redetermined 
ADSP  and  AGUB  among  target  assets 
(temporary). 

(a)  Scope. 

(b)  Allocation  of  redetermined  ADSP  and 
AGUB. 

(c)  Special  rules  for  ADSP. 

(1)  Increases  or  decreases  in  deemed  sale 
gain  taxable  notwithstanding  old  target 
ceases  to  exist. 

(2)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  not  elected. 

(i)  Deemed  sale  gain  included  in  new 
target's  return, 
(ii)  Carryovers  and  carrybacks. 

(A)  Loss  carryovers  to  new  target  taxable 
years. 

(B)  Loss  carrybacks  to  taxable  years  of  old 
target. 

(C)  Credit  carryovers  and  carrybacks. 

(3)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  elected. 

(d)  Special  rules  for  AGUB. 

(1)  Effect  of  disposition  or  depreciation  of 
acquisition  date  assets. 

(2)  Section  38  property. 

(e)  Examples. 

§  1 .338-8    Asset  and  stock  consistency. 

(a)  Introduction. 

(1)  Overview. 

(2)  General  application. 

(3)  Extension  of  the  general  rules. 
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(4)  Application  where  certain  dividends 
are  paid. 

(5)  Application  to  foreign  target  affiliates. 

(6)  Stock  consistency. 

(b)  Consistency  for  direct  acquisitions. 

(1)  General  rule. 

(2)  Section  338(h)(10)  elections. 

(c)  Gain  from  disposition  reflected  in  basis 
of  target  stock. 

(1)  General  rule. 

(2)  Gain  not  reflected  if  section  338 
election  made  for  target. 

(3)  Gain  reflected  by  reason  of 
distributions. 

(4)  Controlled  foreign  corporations. 

(5)  Gain  recognized  outside  the 
consolidated  group. 

(d)  Basis  of  acquired  assets. 

(1)  Carryover  basis  rule. 

(2)  Exceptions  to  carryover  basis  rule  for 
certain  assets. 

(3)  Exception  to  carryover  basis  rule  for  de 
minimis  assets. 

(4)  Mitigation  rule, 
(i)  General  rule. 

(ii)  Time  for  transfer. 

(e)  Examples. 

(1)  In  general. 

(2)  Direct  acquisitions. 

(f)  Extension  of  consistency  to  indirect 
acquisitions. 

(1)  Introduction. 

(2)  General  rule. 

(3)  Basis  of  acquired  assets. 

(4)  Examples. 

(g)  Extension  of  consistency  if  dividends 
qualifying  for  100  percent  dividends  received 
deduction  are  paid. 

(1)  General  rule  for  direct  acquisitions  from 
target. 

(2)  Other  direct  acquisitions  having  same 
effect. 

(3)  Indirect  acquisitions. 

(4)  Examples. 

(h)  Consistency  for  target  affiliates  that  are 
controlled  foreign  corporations. 

(1)  In  general. 

(2)  Income  or  gain  resulting  from  asset 
dispositions. 

(i)  General  rule. 

(ii)  Basis  of  controlled  foreign  corporation 
stock, 
(iii)  Operating  rule, 
(iv)  Increase  in  asset  or  stock  basis. 

(3)  Stock  issued  by  target  affiliate  that  is  a 
controlled  foreign  corporation. 

(4)  Certain  distributions, 
(i)  General  rule. 

(ii)  Basis  of  controlled  foreign  corporation 
stock, 
(iii)  Increase  in  asset  or  stock  basis. 

(5)  Examples, 
(i)  [Reserved] 

(j)  Anti-avoidance  rules. 

(1)  Extension  of  consistency  rules. 

(2)  Qualified  stock  purchase  and  12-month 
acquisition  period. 

(3)  Acquisitions  by  conduits, 
(i)  Asset  ownership. 

(A)  General  rule. 

(B)  Application  of  carryover  basis  rule, 
(ii)  Stock  acquisitions. 

(A)  Purchase  by  conduit. 

(B)  Purchase  of  conduit  by  corporation. 

(C)  Purchase  of  conduit  by  conduit. 

(4)  Conduit. 


(5)  Existence  of  arrangement. 

(6)  Predecessor  and  successor, 
(i)  Persons. 

(ii)  Assets. 

(7)  Examples. 

§  1.338^9    International  aspects  of  section 
338. 

(a)  Scope. 

(b)  Application  of  section  338  to  foreign 
targets. 

(1)  In  general. 

(2)  Ownership  of  FT  stock  on  the 
acquisition  date. 

(3)  Carryover  FT  stock, 
(i)  Definition. 

(ii)  Carryover  of  earnings  and  profits. 

(iii)  Cap  on  carryover  of  earnings  and 
profits. 

(iv)  Post-acquisition  date  distribution  of 
old  FT  earnings  and  profits. 

(v)  Old  FT  earnings  and  profits  unaffected 
by  post-acquisition  date  deficits. 

(vi)  Character  of  FT  stock  as  carryover  FT 
stock  eliminated  upon  disposition. 

(4)  Passive  foreign  investment  company 
stock. 

(c)  Dividend  treatment  under  section 
1248(e). 

(d)  Allocation  of  foreign  taxes. 

(e)  Operation  of  section  338(h)(16). 
[Reserved] 

(f)  Examples. 

§1.338-107    Filing  of  returns  (temporary). 

(a)  Returns  including  tax  liability  from 
deemed  asset  sale. 

(1)  In  general. 

(2)  Old  target's  finlil  taxable  year  otherwise 
included  in  consolidated  return  of  selling 
group. 

(i)  General  rule. 

(ii)  Separate  taxable  year. 

(iii)  Carryover  and  Ccuryback  of  tax 
attributes. 

(iv)  Old  target  is  a  component  member  of 
purchasing  corporation's  controlled  group. 

(3)  Old  target  is  an  S  corporation. 

(4)  Combined  deemed  sale  return, 
(i)  General  rule. 

(ii)  Gain  and  loss  offsets, 
(iii)  Procedure  for  filing  a  combined  return, 
(iv)  Consequences  of  filing  a  combined 
return. 

(5)  Deemed  sale  excluded  from  purchasing 
corporation's  consolidated  return. 

(6)  Due  date  for  old  target's  final  return, 
(i)  General  rule. 

(ii)  Application  of  §  1.1502-76(c). 

(A)  In  general. 

(B)  Deemed  extension. 

(C)  Erroneous  filing  of  deemed  sale  return. 

(D)  Erroneous  filing  of  return  for  regular 
tax  year. 

(E)  Last  date  for  payment  of  tax. 

(7)  Examples*. 
«  (b)  Waiver. 

(1)  Certain  additions  to  tax. 

(2)  Notification. 

(3)  Elections  or  other  actions  required  to  be 
specified  on  a  timely  filed  return. 

(i)  In  general. 

(ii)  New  target  in  purchasing  corporation's 
consolidated  return. 

(4)  Examples. 


§1.338(h)(10)-lT    Deemed  asset  saie  and 
liquidation  (temporary). 

(a)  Scope. 

(b)  Definitions. 

(1)  Consolidated  target. 

(2)  Selling  consolidated  group. 

(3)  Selling  affiliate;  affiliated  target. 

(4)  S  corporation  target. 

(5)  S  corporation  shareholders. 

(6)  Liquidation. 

(c)  Section  338(h)(10)  election. 

(1)  In  genera). 

(2)  Simultaneous  joint  election 
requfrement. 

(3)  Irrevocability. 

(4)  Effect  of  invalid  election. 

(d)  Certain  consequences  of  section 
338(h)(10)  election. 

(DP. 

(2)  New  T. 

(3)  Old  T— deemed  sale, 
(i)  In  general. 

(ii)  Tiered  targets. 

(4)  Old  T  and  selling  consolidated  group, 
selling  affiliate,  or  S  corporation 
shareholders — deemed  liquidation;  tax 
characterization. 

(i)  In  general, 
(ii)  Tiered  targets. 

(5)  Selling  consolidated  group,  selling 
affiliate,  or  S  corporation  shareholders. 

(i)  In  general. 

(ii)  Basis  and  holding  period  of  T  stock  not 
acquired, 
(iii)  T  stock  sale. 

(6)  Nonselling  minority  shareholders  other 
than  nonselling  S  corporation  shareholders. 

(i)  In  general. 

(ii)  T  stock  sale. 

(iii)  T  stock  not  acquired. 

(7)  Consolidated  return  of  selling 
consolidated  group. 

(8)  Availability  of  the  section  453 
installment  method. 

(i)  In  deemed  asset  sale, 
(ii)  In  deemed  liquidation. 

(9)  Treatment  consistent  with  an  actual 
asset  sale. 

(e)  Examples. 

(f)  Inapplicability  of  provisions. 

(g)  Required  information. 

§  1 .338(i)- 1 T    Effective  dates  (temporary). 

§  1 .338-1T    General  principles;  status  of 
old  target  and  new  target  (temporary). 

(a)  In  general — (1)  Deemed  transaction. 
Elections  are  available  under  section  338 
when  a  purchasing  corporation  acquires  the 
stock  of  another  corporation  (the  target)  in  a 
qualified  stock  purchase.  One  type  of 
election,  under  section  338(g),  is  available  to 
the  purchasing  corporation.  Another  type  of 
election,  under  section  338(h)(10),  is,  in  more 
limited  circumstances,  available  jointly  to  the 
purchasing  corporation  and  the  sellers  of  the 
stock.  (Rules  concerning  eligibility  for  these 
elections  are  contained  in  §§  1.338-2T, 
1.338-3T,  and  1.338(h)(10)-lT.)  Although 
target  is  a  single  corporation  under  coiporate 
law,  if  a  section  338  election  is  made,  then 
two  separate  corporations,  old  target  and  new 
target,  generally  are  considered  to  exist  for 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code.  Old  target  is  treated  as 
transferring  all  of  its  assets  to  an  unrelated 
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person  in  exchange  for  consideration  that 
includes  the  assurr  ption  of,  or  taking  subject 
to.  liabilities,  and  r  ew  target  is  treated  as 
acquiring  all  of  its  t  issets  from  an  unrelated 
person  in  exchange  for  consideration  that 
includes  the  assuir  ption  of  or  taking  subject 
to  liabilities.  (Such  transaction  is,  without 
regard  to  its  charac  erization  for  Federal 
income  tax  purposi  is,  referred  to  as  the 
deemed  asset  sale  and  the  income  tax 
consequences  there  of  as  the  deemed  sale 
gain.)  If  a  section  3  I8(h)(10)  election  is  made, 
old  target  is  also  de  emed  to  liquidate 
following  the  deem  ed  asset  sale. 

(2)  Application  c  father  rules  of  law.  Other 
rules  of  law  apply  I  d  determine  the  tax 
consequences  to  th  i  parties  as  if  they  had 
actually  engaged  in  the  transactions  deemed 
to  occur  under  sect  on  338  and  §§  1.338-OT 
through  1.338-7T.  1.33&-8,  1.338-9,  1.338- 
lOT,  1.338(h)(10)-l  T,  and  1.338(i)-lT  except 
to  the  extent  othervdse  provided  in  §§  1.338- 
OT  through  1.338-5  T,  1.338-8.  1.338-9, 
1.338-lOT,  1.338(h  (10)-1T,  and  1.338(i)-lT. 
See  also  §  1.338-61  (c)(2).  Other  rules  of  law 
may  characterize  tl  e  transaction  as 
something  other  thi  in  or  in  addition  to  a  sale 
and  purchase  of  asj  ets;  however,  it  must  be 

a  taxable  transaction.  For  example,  if  target 
is  an  insurance  cor  ipany  for  which  a  section 
338  election  is  mac  e,  the  deemed  asset  sale 
would  be  character  ized  and  taxed  as  an 
assumption-reinsui  ance  transaction  under 
applicable  Federal  ncome  tax  law.  See 
§1.817-4(d). 

(3)  Overview.  De  initions  and  special 
nomenclature  and  mles  for  making  the 
section  338  election  are  provided  in  §  1.338- 
2T.  Qualification  f c  r  the  section  338  election 
is  addressed  in  §  1.  J38-3T.  The  amount  for 
which  old  target  is  treated  as  selling  all  of  its 
assets  (the  aggregat  i  deemed  sale  price,  or 
ADSP)  is  addressee  in  §  1.338-4T.  The 
amount  for  which  i  lew  target  is  deemed  to 
have  purchased  all  its  assets  (the  adjusted 
grossed-up  basis,  o '  AGUB)  is  addressed  in 

§  1.338-5T.  Sectioi  1.338-6T  addresses 
allocation  both  of  i  JDSP  among  the  assets  old 
target  is  deemed  to  have  sold  and  of  AGUB 
among  the  assets  n  iw  target  is  deemed  to 
have  purchased.  Se  ction  1.338-7T  addresses 
allocation  of  ADSP  or  AGUB  when  those 
amounts  change  af  er  the  close  of  new 
target's  first  taxabU  year.  Asset  and  stock 
consistency  are  ad(  ressed  in  §  1.338-8. 
International  aspec  ts  of  section  338  are 
covered  in  §  1.338-  9.  Rules  for  the  filing  of 
returns  are  provide  d  in  §  1.338-lOT. 
Eligibility  for  and  t  -eatment  of  section 
338(h)(10)  election  i  is  addressed  in 
§1.338(h)(10)-lT. 

(b)  Treatment  of  target  under  other 
provisions  of  the  It  ternal  Revenue  Code — (1) 
General  rule  for  su  ttitle  A.  Except  as 
provided  in  this  se  :tion,  new  target  is  treated 
as  a  new  corporatii  n  that  is  unrelated  to  old 
target  for  purposes  of  subtitle  A  of  the 
Internal  Revenue  C  ode.  Thus — 

(i)  New  target  is  lot  considered  related  to 
old  target  for  purp(  ses  of  section  168  and 
may  make  new  elei  :tions  under  section  168 
without  taking  intc  account  the  elections 
made  by  old  target  and 

(ii)  New  target  may  adopt,  without 
obtaining  prior  a  jproval  from  the 
Commissioner,  a  ly  taxable  year  that 


meets  the  requirements  of  section  441 
and  any  method  of  accounting  that 
meets  the  requirements  of  section  446. 
Notwithstanding  §  1.441-lT(b)(2),  a 
new  target  may  adopt  a  taxable  year  on 
or  before  the  last  day  for  making  the 
election  under  section  338  by  filing  its 
first  retiun  for  the  desired  taxable  year 
on  or  before  that  date. 

(2)  Exceptions  for  subtitle  A.  New 
target  and  old  target  are  treated  as  the 
same  corporation  for  purposes  of — 

(i)  The  rules  applicable  to  employee 
benefit  plans  (including  those  plans 
described  in  sections  79, 104, 105, 106, 
125,  127,  129, 132, 137,  and  220), 
qualified  pension,  profit-sharing,  stock 
bonus  and  aimuity  plans  (sections 
401(a)  and  403(a)),  simplified  employee 
pensions  (section  408(k)),  tax  qualified 
stock  option  plans  (sections  422  and 
423),  welfare  benefit  fimds  (sections 
419,  419A,  512(a)(3),  and  4976), 
voluntary  employee  benefit  associations 
(section  501(c)(9)  and  the  regulations 
thereunder); 

(ii)  Sections  1311  through  1314 
(relating  to  the  mitigation  of  the  effect 
of  limitations)  if  a  section  338(h)(10) 
election  is  not  made  for  target; 

(iii)  Section  108(e)(5)  (relating  to  the 
reduction  of  purchase  money  debt); 

(iv)  Section  45A  (relating  to  the 
Indian  Employment  Credit),  section  51 
(relating  to  the  Work  Opportimity 
Credit),  section  51 A  (relating  to  the 
Welfare  to  Work  Credit),  and  section 
1396  (relating  to  the  Empowerment 
Zone  Act); 

(v)  Sections  401(h)  and  420  (relating 
to  medical  benefits  for  retirees); 

(vi)  Section  414  (relating  to 
definitions  and  special  rules);  and 

(vii)  Any  other  provision  designated 
in  the  Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service.  See 
§  601.601(d)(2)(ii)  of  this  chapter 
(relating  to  the  Internal  Revenue 
Bulletin).  See  §  1.1001-3{e)(4)(F) 
providing  that  an  election  under  section 
338  does  not  result  in  the  substitution 
of  a  new  obligor  on  target's  debt. 

(3)  General  rule  for  other  provisions  of 
the  Internal  Revenue  Code.  Except  as 
provided  in  the  regulations  under 
section  338  or  in  the  Internal  Revenue 
Bulletin  by  the  Internal  Revenue  Service 
(see  §601.601{d)(2)(ii)  of  this  chapter), 
new  target  is  treated  as  a  continuation 
of  old  target  for  purposes  other  than 
subtitle  A  of  the  Internal  Revenue  Code. 
For  example — 

(i)  New  target  is  liable  for  old  target's 
Federal  income  tax  liabilities,  including 
the  tax  liability  for  the  deemed  sale  gain 
and  those  tax  liabilities  of  the  other 
members  of  any  consolidated  group  that 
included  old  target  that  are  attributable 
to  taxable  years  in  which  those 


corporations  and  old  target  joined  in  the 
same  consolidated  return  (see  §  1.1 502- 
6(a)); 

(ii)  Wages  earned  by  the  employees  of 
old  target  are  considered  wages  earned 
by  such  employees  from  new  target  for 
purposes  of  sections  3101  and  3111 
(Federal  Insiu-ance  Contributions  Act) 
and  section  3301  (Federal 
Unemployment  Tax  Act);  and 

(iii)  Old  target  and  new  target  must 
use  the  same  employer  identification 
number. 

(c)  Anti-abuse  rule — (1)  In  general. 
For  piuposes  of  applying  the  residual 
method  of  §§  1.338-OT  through  1.338- 
7T,  1.338-8,  1.338-9,  1.338-lOT, 
1.338(h)(10)-lT,  and  1.338(i)-lT,  the 
Commissioner  is  authorized  to  treat  any 
property  (including  cash)  transferred  by 
old  target  in  connection  with  the 
transactions  resulting  in  the  application 
of  the  residual  method  as,  nonetheless, 
property  of  target  at  the  close  of  the 
acquisition  date  if  the  property  so 
transferred,  within  24  months  after  the 
deemed  asset  sale,  is  owned  by  new 
target,  or  is  owned,  directly  or 
indirectly,  by  a  member  of  the  affiliated 
group  of  which  new  target  is  a  member 
and  continues  after  the  election  to  be 
held  or  used  to  more  than  an 
insignificant  extent  in  connection  with 
one  or  more  of  the  activities  of  new 
target.  The  Commissioner  is  authorized 
to  treat  any  property  (including  cash) 
transferred  to  old  target  in  coimection 
with  the  transactions  resulting  in  the 
application  of  the  residual  method  as, 
nonetheless,  not  being  property  of  target 
at  the  close  of  the  acquisition  date  if  the 
property  so  transferred  by  the  transferor 
is,  within  24  months  after  the  deemed 
asset  sale,  not  owned  by  new  target  but 
owned,  directly  or  indirectly,  by  a 
member  of  the  affiliated  group  of  which 
new  target  is  a  member  or  owned  by 
new  target  but  held  or  used  to  more  than 
an  insignificant  extent  in  connection 
with  an  activity  conducted,  directly  or 
indirectly,  by  another  member  of  the 
affiliated  group  of  which  new  target  is 
a  member  in  combination  with  other 
property  acquired,  directly  or  indirectly, 
from  the  transferor  of  the  property  (or  a 
member  of  the  same  affiliated  group)  to 
old  target.  For  purposes  of  this 
paragraph  (c)(1),  an  interest  in  an  entity 
is  considered  held  or  used  in 
coimection  with  an  activity  if  property 
of  the  entity  is  so  held  or  used.  The 
authority  under  this  paragraph  (c)(1) 
includes  the  making  of  any  necessary 
correlative  adjustments. 

(2)  Examples.  The  following  examples 
illustrate  this  paragraph  (c): 

Example  I.  Prior  to  a  qualified  stock 
purchase  under  section  338,  target  transfers 
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one  of  its  assets  to  a  related  party.  The 
purchasing  corporation  then  purchases  the 
target  stock  and  also  purchases  the 
transferred  asset  from  the  related  party.  After 
its  purchase  of  target,  the  purchasing 
corporation  and  target  are  members  of  the 
same  affiliated  group.  A  section  338  election 
is  made.  Under  an. arrangement  with  the 
purchaser,  target  continues  to  use  the 
separately  transferred  asset  to  more  than  an 
insignificant  extent  in  connection  with  its 
own  activities.  Applying  the  anti-abuse  rule 
of  this  paragraph  (c),  the  Commissioner  may 
consider  target  to  own  the  transferred  asset 
for  purposes  of  applying  section  338  and  its 
allocation  rules. 

Example  2.  Target  (T)  owns  all  the  stock  of 
Tl.  Tl  leases  intellectual  property  to  T, 
which  T  uses  in  connection  with  its  own 
activities.  P,  a  purchasing  corporation, 
wishes  to  buy  the  T-Tl  chain  of 
corporations.  P,  in  connection  with  its 
planned  purchase  of  the  T  stock,  contracts  to 
consummate  a  purchase  of  all  the  stock  of  Tl 
on  March  1  and  of  ail  the  stock  of  T  on  March 
2.  Section  338  elections  are  thereafter  made 
for  both  T  and  Tl.  Immediately  after  the 
purchases,  P,  T  and  Tl  are  members  of  the 
same  affiliated  group.  T  continues  to  lease 
the  intellectual  property  from  Tl  and  to  use 
the  property  to  more  than  an  insignificant 
extent  in  connection  with  its  own  activities. 
Thus,  an  asset  of  T,  the  Tl  stock,  was 
removed  from  T's  own  assets  prior  to  the 
qualified  stock  purchase  of  the  T  stock,  Tl's 
own  assets  are  used  after  the  deemed  asset 
sale  in  connection  with  T's  own  activities, 
and  the  Tl  stock  is  after  the  deemed  asset 
sale  owned  by  P,  a  member  of  the  same 
affiliated  group  of  which  T  is  a  member. 
Applying  the  anti-abuse  rule  of  this 
paragraph  (c),  the  Commissioner  may,  for 
purposes  of  application  of  section  338  both 
to  T  and  to  Tl,  consider  P  to  have  bought 
only  the  stock  of  T,  with  T  at  the  time  of  the 
'qualified  stock  purchases  of  both  T  and  Tl 
(the  qualified  stock  purchase  of  Tl  being 
triggered  by  the  deemed  sale  under  section 
338  of  T's  assets)  owning  Tl.  The 
Commissioner  would  accordingly  apply 
section  338  first  at  the  T  level  and  then  at  the 
Tl  level. 

§  1 .33&-2T    Nomenclature  and  definitions; 
mechanics  of  the  section  338  election 
(temporary). 

(a)  Scope.  This  section  prescribes 
rules  relating  to  elections  under  section 
338. 

(b)  Nomenclature.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  T  is  a  domestic  target  corporation 
that  has  only  one  class  of  stock 
outstanding.  Old  T  refers  to  T  for 
periods  ending  on  or  before  the  close  of 
T's  acquisition  date;  new  T  refers  to  T 
for  subsequent  periods. 

(2)  P  is  the  purchasing  corporation. 

(3)  The  F  group  is  an  affiliated  group 
of  which  P  is  a  member. 

(4)  Pi,  P2,  etc.,  are  domestic 
corporations  that  are  members  of  the  P 
group. 


(5)  Tl,  T2,  etc.,  are  domestic 
corporations  that  are  target  affiliates  of 
T.  These  corporations  (Tl,  T2,  etc.)  have 
only  one  class  of  stock  outstanding  and 
may  also  be  targets. 

(6)  S  is  a  domestic  corporation 
(unrelated  to  P  and  B)  that  owns  T  prior 
to  the  purchase  of  T  by  P.  (S  is  referred 
to  in  cases  in  which  it  is  appropriate  to 
consider  the  effects  of  having  all  of  the 
outstanding  stock  of  T  owned  by  a 
domestic  corporation.) 

(7)  A,  a  U.S.  citizen  or  resident,  is  an 
individual  (luirelated  to  P  and  B)  who 
owns  T  prior  to  the  purchase  of  T  by  P. 
(A  is  referred  to  in  cases  in  which  it  is 
appropriate  to  consider  the  effects  of 
having  all  of  the  outstanding  stock  of  T 
owned  by  an  individual  who  is  a  U.S. 
citizen  or  resident.  Ov«iership  of  T  by 
A  and  ownership  of  T  by  S  are' mutually 
exclusive  circumstances.) 

(8)  Bj  a  U.S.  citizen  or  resident,  is  an 
individual  (unrelated  to  T,  S,  and  A) 
who  owns  the  stock  of  P. 

(9)  F,  used  as  a  prefix  with  the  other 
terms  in  this  paragraph  (b),  connotes 
foreign,  rather  than  domestic,  status.  For 
example,  FT  is  a  foreign  corporation  (as 
defined  in  section  7701(a)(5))  and  FA  is 
an  individual  other  than  a  U.S.  citizen 
or  resident. 

(10)  CFC,  used  as  a  prefix  with  the 
other  terms  in  this  paragraph  (b) 
referring  to  a  corporation,  connotes  a 
controlled  foreign  corporation  (as 
defined  in  section  957,  taking  into 
account  section  953(c)).  A  corporation 
identified  with  the  prefix  F  may  be  a 
controlled  foreign  corporation.  The 
prefix  CFC  is  used  when  the 
corporation's  status  as  a  controlled 
foreign  corporation  is  significant. 

(c)  Definitions.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  Acquisition  date.  The  term 
acquisition  date  has  the  same  meaning 
as  in  section  338(h)(2). 

(2)  Acquisition  date  assets. 
Acquisition  date  assets  are  the  assets  of 
the  target  held  at  the  beginning  of  the 
day  after  the  acquisition  date  (other  than 
assets  that  were  not  assets  of  old  target). 

(3)  Affiliated  group.  The  term 
affiliated  group  has  the  same  meaning 
as  in  section  338(h)(5).  Corporations  are 
affiliated  on  any  day  they  are  members 
of  the  same  affiliated  group. 

(4)  Common  parent.  The  term 
common  parent  has  the  same  meaning 
as-in  section  1504. 

(5)  Consistency  period.  The 
consistency  period  is  the  period 
described  in  section  338(h)(4)(A)  unless 
extended  pursuant  to  §  1.338-8(j)(l). 

(6)  Deemed  asset  sale.  The  deemed 
asset  sale  is  the  transaction  described  in 
§  1.338-lT(a)(l)  that  is  deemed  to  occur 


for  purposes  of  subtitle  A  of  the  Internal 
Revenue  Code  if  a  section  338  election 
is  made. 

(7)  Deemed  sale  gain.  Deemed  sale 
gain  refers  to,  in  the  aggregate,  the 
Federal  income  tax  consequences 
(generally,  the  income,  gain,  deduction, 
and  loss)  of  the  deemed  asset  sale. 
Deemed  sale  gain  also  refers  to  the 
Federal  income  tax  consequences  of  the 
transfer  of  a  particular  asset  in  the 
deemed  asset  sale. 

(8)  Deemed  sale  return.  The  deemed 
sale  return  is  the  retiuTi  on  which 
tcirget's  deemed  sale  gain  is  reported 
that  does  not  include  any  other  items  of 
target.  Target  files  a  deemed  sale  return 
when  a  section  338  election  (but  not  a 
section  338{h)(H0)  election)  is  filed  for 
target  and  target  is  a  member  of  a  selling 
group  (defined  in  paragraph  (c)(16)  of 
this  section)  that  files  a  consolidated 
return  for  the  period  that  includes  the 
acquisition  date  or  is  an  S  corporation. 
See  §  1.3  38-1 OT. 

(9)  Domestic  corporation.  A  domestic 
corporation  is  a  corporation — 

(i)  That  is  domestic  within  the 
meaning  of  section  7701(a)(4)  or  that  is 
treated  as  domestic  for  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code 
(e.g.,  to  which  an  election  under  section 
953(d)  or  1504(d)  applies);  and  (ii)  That 
is  not  a  DISC,  a  corporation  described  in 
section  1248(e),  or  a  corporation  to 
which  an  election  under  section  936 
applies. 

(10)  Old  target's  final  return.  Old 
target's  final  return  is  the  income  tax 
return  of  old  target  for  the  taxable  year 
ending  at  the  close  of  the  acquisition 
date  that  includes  the  deemed  sale  gain. 
If  die  disaffiliation  rule  of  §  1.338- 
10T(a)(2)(i)  applies  or  if  target  is  an  S 
corporation,  target's  deemed  sale  return 
is  considered  old  target's  final  return. 

(11)  Purchasing  corporation.  The  term 
purchasing  corporation  has  the  same 
meaning  as  in  section  338(d)(1).  The 
purchasing  corporation  may  also  be 
referred  to  as  purchaser.  Unless 
otherwise  provided,  any  reference  to  the 
purchasing  corporation  is  a  reference  to 
all  members  of  the  affiliated  group  of 
which  the  purchasing  corporation  is  a 
member.  See  sections  338(h)(5)  and  (8). 
Also,  unless  otherwise  provided,  any 
reference  to  the  purchasing  corporation 
is,  with  respect  to  a  deemed  purchase  of 
stock  under  section  338(a)(2),  a 
reference  to  new  target  with  respect  to 
its  own  deemed  purchase  of  stock  in 
another  target. 

(12)  Qualified  stock  purchase.  The 
term  qualified  stock  purchase  has  the 
same  meaning  as  in  section  338(d)(3). 

(13)  Related  persons.  Two  persons  are 
related  if  stock  in  a  corporation  owned 
by  one  of  the  persons  would  be 
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attributed  under  section  318(a)  (other 
than  section  31  J(a)(4))  to  the  other. 

(14)  Section  :.  38  election.  A  section 
338  election  is  i  m  election  to  apply 
section  338(a]  t )  target.  A  section  338 
election  is  mad  »  by  filing  a  statement  of 
section  338  ele<  tion  pursuant  to 
paragraph  (d)  o  this  section.  The  form 
on  which  this  s  atement  is  Bled  is 
referred  to  in  th  e  regulations  under 
section  338  as  t  le  Form  8023  Elections 
Under  Section  ;i38  for  Corporations 
Making  Qualiiii  sd  Stock  I*urchases. 

(15)  Section  :  38(h)(10)  election.  A 
section  338(h)(:  0)  election  is  an  election 
to  apply  sectioi  338(h)(10)  to  target.  A 
section  338(h)(:  0)  election  is  made  by 
making  a  joint  <  lection  for  target  under 
§1.338(h)(10)-  T. 

(16)  Selling  aoup.  The  selling  group 
is  the  affiliated  group  (as  defined  in 
section  1504)  ebgible  to  file  a 
consolidated  return  that  includes  target 
for  the  taxable  period  in  which  the 
acquisition  data  occurs.  However,  a 
selling  group  islnot  an  affiliated  group 
of  which  target  Is  the  common  parent  on 
the  acquisition  pate. 

(17)  Target;  old  target;  new  target. 
Target  is  the  taijget  corporation  as 

in  338(d)(2).  OW  tai^ef 
3r  periods  ending  on  or 
I  of  target's  acquisition 

refers  to  target  for 
iods. 
Hliate.  The  term  target 
i  same  meaning  as  in 

(applied  without 
f)(B)(i)).  Thus,  a 
:ribed  in  section 
considered  a  target 
Purposes  of  section  338. 
If  a  target  affilis  te  is  acquired  in  a 
qualified  stock  lurchase,  it  is  also  a 
target. 

(19)  12-Mont.  I  acquisition  period.  The 
12-month  acqu  sition  period  is  the 
period  described  in  section  338(h)(1), 
unless  extended  pursuant  to  §  1.338- 
8(j)(2). 

(d)  rime  and  manner  of  making 
election.  The  piu-chasing  corporation 
makes  a  sectior  338  election  for  target 
by  filing  a  state  nent  of  section  338 
election  on  Forn  8023  in  accordance 
with  the  instructions  to  the  form.  The 
section  338  elei  :tion  must  be  made  not 
later  than  the  1  ith  day  of  the  9th  month 
beginning  after  the  month  in  which  the 
acquisition  dati  i  occurs.  A  section  338 
election  is  irre\  ocable.  See 

§  1.338(h)(10)-  lT(c)(2)  for  section 
338(h)(10)  elec  ions. 

(e)  Special  n  les  for  foreign 
corporations  oi  DISCs — (1)  Elections  by 
certain  foreign  ourchasing 
corporations —  i)  General  rule.  A 
qualifying  forei  gn  purchasing 
corporation  is  i  lot  required  to  file  a 


defined  in  sec 
refers  to  target 
before  the  close 
date.  New  targe 
subsequent  per 
(18)  Target  ajj 
affiliate  has  the 
section  338(h)(6 
section  338(h)(^ 
corporation  dea 
338(h)(6)(B)(i) 
affiliate  for  all 


statement  of  section  338  election  for  a 
qualifying  foreign  target  before  the 
earlier  of  3  years  after  the  acquisition 
date  and  the  180th  day  after  the  close  of 
the  purchasing  corporation's  taxable 
year  within  which  a  triggering  event 
occurs. 

(ii)  Qualifying  foreign  purchasing 
corporation.  A  purchasing  corporation 
is  a  qualifying  foreign  purchasing 
corporation  only  if,  during  the 
acquisition  period  of  a  qualifying 
foreign  target,  all  the  corporations  in  the 
purchasing  corporation's  affiliated 
group  are  foreign  corporations  that  are 
not  subject  to  United  States  tax. 

(iii)  Qualifying  foreign  target.  A  target 
is  a  qualifying  foreign  target  only  if 
target  and  its  target  affiliates  are  foreign 
corporations  that,  during  target's 
acquisition  period,  are  not  subject  to 
United  States  tax  (and  will  not  become 
subject  to  United  States  tax  during  such 
period  because  of  a  section  338 
election).  A  target  affiliate  is  taken  into 
account  for  purposes  of  the  preceding 
sentence  only  if,  during  target's  12- 
month  acquisition  period,  it  is  or 
becomes  a  member  of  the  affiliated 
group  that  includes  the  purchasing 
corporation. 

(iv)  Triggering  event.  A  triggering 
event  occurs  in  the  taxable  year  of  the 
qualifying  foreign  purchasing 
corporation  in  which  either  that 
corporation  or  any  corporation  in  its 
jiffiliated  group  becomes  subject  to 
United  States  tax. 

(v)  Subject  to  United  States  tax.  For 
purposes  of  this  paragraph  (e)(1),  a 
foreign  corporation  is  considered 
subject  to  United  States  tax — 

(A)  For  the  taxable  year  for  which  that 
corporation  is  required  under  §  1.6012- 
2(g)  (other  than  §  1.6012-2(g)(2)(i)(B)(2)) 
to  file  a  United  States  income  tax  return; 
or 

(B)  For  the  period  during  which  that 
corporation  is  a  controlled  foreign 
corporation,  a  passive  foreign 
investment  company  for  which  an 
election  under  section  1295  is  in  effect, 
a  foreign  investment  company,  or  a 
foreign  corporation  the  stock  ownership 
of  which  is  described  in  section 
552(a)(2). 

(2)  Acquisition  period.  For  purposes 
of  this  paragraph  (e),  the  term 
acquisition  period  means  the  period 
beginning  on  the  first  day  of  the  12- 
month  acquisition  period  and  ending  on 
the  acquisition  date. 

(3)  Statement  of  section  338  election 
may  be  filed  by  United  States 
shareholders  in  certain  cases.  The 
United  States  shareholders  (as  defined 
in  section  951(b))  of  a  foreign 
purchasing  corporation  that  is  a 
controlled  foreign  corporation  (as 


defined  in  section  957  (taking  into 
account  section  953(c)))  may  file  a 
statement  of  section  338  election  on 
behalf  of  the  purchasing  corporation  if 
the  purchasing  corporation  is  not 
required  under  §  1.6012-2(g)  (other  than 
§  1.6012-2(g)(2)(i)(B)(2))  to  file  a  United 
States  income  tax  return  for  its  taxable 
year  that  includes  the  acquisition  date. 
Form  8023  must  be  filed  as  described  in 
the  form  and  its  instructions  and  also 
must  be  attached  to  the  Form  5471 
(information  retvun  with  respect  to  a 
foreign  corporation)  filed  with  respect  to 
the  purchasing  corporation  by  each 
United  States  shareholder  for  the 
purchasing  corporation's  taxable  year 
that  includes  the  acquisition  date  (or,  if 
paragraph  (e)(l)(i)  of  this  section  applies 
to  the  election,  for  the  purchasing 
corporation's  taxable  year  within  which 
it  becomes  a  controlled  foreign 
corporation).  The  provisions  of  §  1.964- 
1(c)  (including  §  1.964-l(c)(7))  do  not 
apply  to  an  election  made  by  the  United 
States  shareholders. 

(4)  Notice  requirement  for  U.S. 
persons  holding  stock  in  foreign 
market — (i)  General  rule.  If  a  target 
subject  to  a  section  338  election  was  a 
controlled  foreign  corporation,  a  passive 
foreign  investment  company,  or  a 
foreign  personal  holding  company  at 
any  time  dxuing  the  portion  of  its 
taxable  year  that  ends  on  its  acquisition 
date,  the  piux:hasing  corporation  must 
deliver  written  notice  of  the  election 
(and  a  copy  of  Form  8023,  its 
attachments  and  instructions)  to — 

(A)  Each  U.S.  person  (other  than  a 
member  of  the  affiliated  group  of  which 
the  piu'chasing  corporation  is  a  member 
(the  purchasing  group  member))  that,  on 
the  acquisition  date  of  the  foreign  target, 
holds  stock  in  the  foreign  target;  and 

(B)  Each  U.S.  person  (other  than  a 
purchasing  group  member)  that  sells 
stock  in  the  foreign  target  to  a 
piu'chasing  group  member  during  the 
foreign  target's  12-month  acquisition 
period. 

(ii)  Limitation.  The  notice 
requirement  of  this  paragraph  (e)(4) 
applies  only  where  the  section  338 
election  for  the  foreign  target  affects 
income,  gain,  loss,  deduction,  or  credit 
of  the  U.S.  person  described  in 
paragraph  (e)(4)(i)  of  this  section  under 
section  551,  951,  1248,  or  1293. 

(iii)  Form  of  notice.  The  notice  to  U.S. 
persons  must  be  identified  prominently 
as  a  notice  of  section  338  election  and 
must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  (if  any) 
of,  and  the  country  (and,  if  relevant,  the 
lesser  political  subdivision)  under  the 
laws  of  which  is  organized,  the 
piu'chasing  corporation  and  the  relevant 
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target  (i.e.,  target  the  stock  of  which  the 
particular  U.S.  person  held  or  sold 
under  the  circumstances  described  in 
paragraph  (e)(4){i)  of  this  section); 

(B)  Identify  those  corporations  as  the 
purchasing  corporation  and  the  foreign 
target,  respectively;  and 

(C)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
THIS  DOCUMENT  SERVES  AS  NOTICE 
OF  AN  ELECTION  UNDER  SECTION 
338  FOR  THE  ABOVE  CITED  FOREIGN 
TARGET  THE  STOCK  OF  WHICH  YOU 
EITHER  HELD  OR  SOLD  UNDER  THE 
CIRCUMSTANCES  DESCRIBED  IN 
TREASURY  REGULATIONS  SECTION 
1.338-2T(e)(4).  FOR  POSSIBLE  UNITED 
STATES  FEDERAL  INCOME  TAX 
CONSEQUENCES  UNDER  SECTION 
551,  951,  1248,  OR  1293  OF  THE 
INTERNAL  REVENUE  CODE  OF  1986 
THAT  MAY  APPLY  TO  YOU,  SEE 
TREASURY  REGULATIONS  SECTION 
1.338-9(b).  YOU  MAY  BE  REQUIRED 
TO  ATTACH  THE  INFORMATION 
ATTACHED  TO  THIS  NOTICE  TO 
CERTAIN  RETURNS. 

(iv)  Timing  of  notice.  The  notice 
required  by  this  paragraph  {e)(4)  must 
be  delivered  to  the  U.S.  person  on  or 
before  the  later  of  the  120th  day  after  the 
acquisition  date  of  the  particular  target 
or  the  day  on  which  Form  8023  is  filed. 
The  notice  is  considered  delivered  on 
the  date  it  is  mailed  to  the  proper 
address  (or  an  address  similar  enough  to 
complete  delivery),  unless  the  date  it  is 
mailed  cannot  be  reasonably 
determined.  The  date  of  mailing  will  be 
determined  under  the  rules  of  section 
7502.  For  example,  the  date  of  mailing 
is  the  date  of  U.S.  postmark  or  the 
applicable  date  recorded  or  marked  by 
a  designated  delivery  service. 

(v)  Consequence  of  failure  to  eomply. 
A  statement  of  section  338  election  is 
not  valid  if  timely  notice  is  not  given  to 
one  or  more  U.S.  persons  described  in 
this  paragraph  (e)(4).  If  the  form  of 
notice  fails  to  comply  with  all 
requirements  of  this  paragraph  {e)(4), 
the  section  338  election  is  valid,  but  the 
waiver  rule  of  §  1.338-10T(b)(l)  does 
not  apply. 

(vi)  Good  faith  effort  to  comply.  The 
purchasing  corporation  will  be 
considered  to  have  complied  with  this 
paragraph  (e)(4),  even  though  it  failed  to 
provide  notice  or  provide  timely  notice 
to  each  person  described  in  this 
paragraph  (e)(4),  if  the  Commissioner 
determines  that  the  purchasing 
corporation  made  a  good  faith  effort  to 
identify  and  provide  timely  notice  to 
those  U.S.  persons. 


§  1 .338-3T    Qualification  for  the  section 
338  election  (temporary). 

(a)  Scope.  This  section  provides  rules 
on  whether  certain  acquisitions  of  stock 
are  qualified  stock  purchases  and  on 
other  miscellaneous  issues  under 
section  338. 

(b)  Rules  relating  to  qualified  stock 
purchases — (1)  Purchasing  corporation 
requirement.  An  individual  caimot 
make  a  qualified  stock  purchase  of 
target.  Section  338(d)(3)  requires,  as  a 
condition  of  a  qualified  stock  purchase, 
that  a  corporation  purchase  the  stock  of 
target.  If  an  individual  forms  a 
corporation  (new  P)  to  acquire  target 
stock,  new  P  can  make  a  qualified  stock 
purchase  of  target  if  new  P  is  considered 
for  tax  purposes  to  purchase  the  target 
stock.  Facts  that  may  indicate  that  new 
P  does  not  piu-chase  the  target  stock 
include  new  P's  merging  downstream 
into  target,  liquidating,  or  otherwise 
disposing  of  the  target  stock  following 
the  purported  qualified  stock  purchase. 

(2)  Purchase — (i)  Definition.  The  term 
purchase  has  the  same  meaning  as  in 
section  338(h)(3). 

(ii)  Purchase  of  target.  [Reserved] 
(iii)  Purchase  of  target  affiliate.  Stock 
in  a  target  affiliate  acquired  by  new 
target  in  the  deemed  asset  sale  of  target's 
assets  is  considered  purchased  if,  under 
general  principles  of  tax  law,  new  target 
is  considered  to  owti  stock  of  the  target 
affiliate  meeting  the  requirements  of 
section  1504(a)(2),  notwithstanding  that 
no  amount  may  be  allocated  to  target's 
stock  in  the  target  affiliate. 

(3)  Acquisitions  of  stock  from  related 
corporations — (i)  In  general.  Stock 
acquired  by  a  purchasing  corporation 
from  a  related  corporation  (R)  is 
generally  not  considered  acquired  by 
purchase.  See  section  338(h)(3)(A)(iii). 

(ii)  Time  for  testing  relationship.  For 
piu-poses  of  section  338(h)(3)(A)(iii),  a 
pm-chasing  corporation  is  treated  as 
related  to  another  person  if  the 
relationship  specified  in  section 
338(h)(3)(A)(iii)  exists— 

(A)  In  the  case  of  a  single  transaction, 
inmiediately  after  the  purchase  of  Target 
stock; 

(B)  In  the  case  of  a  series  of 
acquisitions  otherwise  constituting  a 
qualified  stock  pxuchase  within  the 
meaning  of  section  338(d)(3), 
immediately  after  the  last  acquisition  in 
such  series;  and 

(C)  In  the  case  of  a  series  of 
transactions  effected  pursuant  to  an 
integrated  plan  to  dispose  of  Target 
stock,  immediately  after  the  last 
transaction  in  such  series. 

(iii)  Cases  where  section  338(h)(3)(C) 
applies — acquisitions  treated  as 
purchases.  If  section  338(h)(3)(C) 
applies  and  the  purchasing  corporation 


is  treated  as  acquiring  stock  by  purchase 
from  R,  solely  for  piu-poses  of 
determining  when  the  stock  is 
considered  acquired,  tar;get  stock 
acquired  from  R  is  considered  to  have 
been  acquired  by  the  purchasing 
corporation  on  the  day  on  which  the 
purchasing  corporation  is  first 
considered  to  own  that  stock  under 
section  318(a)  (other  than  section 
318(a)(4)). 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(3):. 

Example  I.  (i)  S  is  the  parent  of  a  group 
of  corporations  that  are  engaged  in  various 
businesses.  Prior  to  January  1,  Year  1,  S 
decided  to  discontinue  its  involvement  in 
one  line  of  business.  To  accomplish  this,  S 
forms  a  new  corporation,  Newco,  with  a 
nominal  amount  of  cash.  Shortly  thereafter, 
on  January  1.  Year  1.  S  transfers  all  the  stock 
of  the  subsidiary  conducting  the  unwanted 
business  (Target)  to  Newco  in  exchange  for 
100  shares  of  Newco  common  stock  and  a 
Newco  promissory  note.  Prior  to  January  1, 
YeeU'  1,  S  and  Underwriter  (U)  had  entered 
into  a  binding  agreement  pursuant  to  which 
U  would  purchase  60  shares  of  Newco 
common  stock  from  S  and  then  sell  those 
shares  in  an  Initial  Public  Offering  (IPO)  On 
January  6;  Year  1.  the  IPO  closes. 

(ii)  Newco's  acquisition  of  Target  stock  is 
one  of  a  series  of  transactions  undertaken 
pursuant  to  one  integrated  plan.  The  series  of 
transactions  ends  with  the  closing  of  the  IPO 
and  the  transfer  of  all  the  shares  of  stock  in 
accordance  with  the  agreements. 
Immediately  after  the  last  transaction  effected 
pursuant  to  the  plan,  S  owns  40  percent  of 
Newco,  which  does  not  give  rise  to  a 
relationship  described  in  section 
338(h)(3)(A)(iii).  See  §  1.338-2T(b)(3)(ii)(C). 
Accordingly.  S  and  Newco  are  not  related  for 
purposes  of  section  338(h)(3)(A)(iii). 

(iii)  Further,  because  Newco's  basis  in  the 
Target  stock  is  not  determined  by  reference 
to  S's  basis  in  the  Target  stock  and  because 
the  transaction  is  not  an  exchange  to  which 
section  351,  354,  355,  or  356  applies, 
Newco's  acquisition  of  the  Target  stock  is  a 
purchase  within  the  meaning  of  section 
338(h)(3). 

Example  2.  (i)  On  January  1  of  Year  1 .  P 
purchases  75  percent  in  value  of  the  R  stock. 
On  that  date.  R  owns  4  of  the  100  shares  of 
T  stock.  On  June  1  of  Year  1,  R  acquires  an 
additional  16  shares  of  T  stock.  On  December 
1  of  Year  1,  P  purchases  70  shares  of  T  stock 
from  an  unrelated  person  and  12  of  the  20 
shares  of  T  stock  held  by  R. 

(ii)  Of  the  12  shares  of  T  stock  purchased 
by  P  from  R  on  December  1  of  Year  1 .  3  of 
those  shares  are  deemed  to  have  been 
acquired  by  P  on  January  1  of  Year  1,  the  date 
on  which  3  of  the  4  shares  of  T  stock  held 
by  R  on  that  date  were  first  considered 
ovraed  by  P  under  section  318(a)(2)(C)  {i.e., 
4  X  .75).  The  remaining  9  shares  of  T  stock 
purchased  by  P  from  R  on  December  1  of 
Yeju'  1 .  are  deemed  to  have  been  acquired  by 
P  on  June  1  of  Year  1,  the  date  on  which  an 
additional  12  of  the  20  shares  of  T  stock 
owned  by  R  on  that  date  were  first 
considered  owned  by  P  under  section 
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stock  by  purchase.  The  result  is  the  same  as 
in  Example  3. 

(4)  Acquisition  date  for  tiered 
targets — (i)  Stock  sold  in  deemed  asset 
sale.  If  an  election  under  section  338  is 
made  for  target,  old  target  is  deemed  to 
sell  target's  assets  and  new  target  is 
deemed  to  acquire  those  assets.  Under 
section  338(h)(3)(B),  new  target's 
deemed  purchase  of  stock  of  another 
corporation  is  a  purchase  for  purposes 
of  section  338(d)(3)  on  the  acquisition 
date  of  target.  If  new  target's  deemed 
purchase  causes  a  qualified  stock 
piiTchase  of  the  other  corporation  and  if 
a  section  338  election  is  made  for  the 
other  corporation,  the  acquisition  date 
for  the  other  corporation  is  the  same  as 
the  acquisition  date  of  target.  However, 
the  deemed  sale  and  purchase  of  the 
other  corporation's  assets  is  considered 
to  take  place  after  the  deemed  sale  and 
purchase  of  target's  assets. 

(ii)  Examples.  The  following  examples 
illustrate  this  paragraph  (b)(4): 

Example  1.  A  owns  all  of  the  T  stock.  T 
owns  50  of  the  100  shares  of  X  stock.  The 
other  50  shares  of  X  stock  arc  owned  by 
corporation  Y.  which  is  unrelated  to  A,  T,  or 
P.  On  January  1  of  Year  1.  P  makes  a 
qualified  stock  purchase  of  T  from  A  and 
makes  a  section  338  election  for  T.  On 
December  1  of  Year  1 .  P  purchases  the  50 
shares  of  X  stock  held  by  Y.  A  qualified  stock 
purchase  of  X  is  made  on  December  1  of  Year 
1 ,  because  the  deemed  purchase  of  50  shares 
of  X  stock  bv  new  T  because  of  the  section 
338  election  for  T  and  the  actual  purchase  of 
50  shares  of  X  stock  by  P  are  treated  as 
purchases  made  by  one  corporation.  Section 
338(h)(8).  For  purposes  of  determining 
whether  those  purchases  occur  within  a  12- 
month  acquisition  period  as  required  by 
section  338(d)(3).  T  is  deemed  to  purchase  its 
X  stock  on  T's  acquisition  date,  i.e..  Januaiy 
1  of  Year  1. 

Example  2.  On  January  1  of  Year  1.  P 
makes  a  qualified  stock  purchase  of  T  and 
makes  a  section  338  election  for  T.  On  that 
day.  T  sells  all  of  the  stock  of  Tl  to  A. 
Although  T  held  all  of  the  Tl  stock  on  T's 
acquisition  date.  T  is  not  considered  to  have 
purchased  the  Tl  stock  because  of  the  section 
338  election  for  T.  In  order  for  T  to  be  treated 
as  purt:hasing  the  Tl  slock.  T  must  hold  the 
Tl  stock  when  T's  deemed  asset  sale  occurs. 
The  deemed  asset  sale  is  considered  the  last 
transaction  of  old  T  at  the  clo.se  of  T's 
acquisition  date.  Accordingly,  the  Tl  stock 
actually  disposed  of  by  T  on  the  acquisition 
date  is  not  included  in  the  deemed  asset  sale. 
Thus.  T  does  not  make  a  qualified  stock 
purchase  of  Tl. 

(5)  Effect  of  redemptions — (i)  General 
rule.  Except  as  provided  in  this 
paragraph  {b)(5),  a  qualified  stock 
purchase  is  made  on  the  first  day  on 
which  the  percentage  ownership 
requirements  of  section  338(d)(3)  are 
satisfied  by  reference  to  target  stock  that 
is  both — 


(A)  Held  on  that  day  by  the 
purchasing  corporation;  and 

(B)  Purchased  by  the  purchasing 
corporation  during  the  12-month  period 
ending  on  that  day. 

(ii)  Redemptions  from  persons 
unrelated  to  the  purchasing  corporation. 
Target  stock  redemptions  from  persons 
unrelated  to  the  purchasing  corporation 
that  occur  during  the  12-month 
acquisition  period  are  taken  into 
account  as  reductions  in  target's 
outstanding  stock  for  purposes  of 
determining  whether  target  stock 
purchased  by  the  purchasing 
corporation  in  the  12-month  acquisition 
period  satisfies  the  percentage 
ownership  requirements  of  section 
338(d)(3). 

(iii)  Redemptions  from  the  purchasing 
corporation  or  related  persons  during 
12-month  acquisition  period — (A) 
General  rule.  For  purposes  of  the 
percentage  ownership  requirements  of 
section  338(d)(3),  a  redemption  of  target 
stock  during  the  12-month  acquisition 
period  fi-om  the  purchasing  corporation 
or  from  any  person  related  to  the 
purchasing  corporation  is  not  taken  into 
account  as  a  reduction  in  target's 
outstanding  stock. 

(B)  Exception  for  certain  redemptions 
from  related  corporations.  A  redemption 
of  target  stock  during  the  1 2-month 
acquisition  period  from  a  corporation 
related  to  the  purchasing  corporation  is 
taken  into  account  as  a  reduction  in 
target's  outstanding  stock  to  the  extent 
that  the  redeemed  stock  would  have 
been  considered  purchased  by  the 
purchasing  corporation  (because  of 
section  338(h)(3)(C))  during  the  12- 
month  acquisition  period  if  the 
redeemed  stock  had  been  acquired  by 
the  piuchasing  corporation  from  the 
related  corporation  on  the  day  of  the 
redemption.  See  paragraph  (b)(3)  of  this 
section. 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(5): 

Example  1 .  QSP  on  stock  purchase  date: 
redemption  from  unrelated  person  during  12- 
month  period.  A  owns  all  100  shares  of  T 
stock.  On  January  1  of  Year  1.  P  purchases 
40  shares  of  the  t  stock  from  A.  On  July  1 
of  Year  1,  T  redeems  25  shares  from  A.  On 
December  1  of  Year  1,  P  purchases  20  shares 
of  the  T  stock  from  A.  P  makes  a  qualified 
stock  purchase  of  T  on  December  1  of  Year 
1,  because  the  60  shares  of  T  stock  purchased 
by  P  within  the  12-month  period  ending  on 
that  date  satisfy  the  80-percent  ownership 
requirements  of  section  338(d)(3)  [i.e..  60/75 
shares),  determined  by  taking  into  account 
the  redemption  of  25  shares. 

E.\ample  2.  QSP  on  stock  redemption  date; 
redemption  from  unrelated  person  during  12- 
month  period.  The  facts  are  the  same  as  in 
Example  1,  except  that  P  purchases  60  shares 
of  T  stock  on  January  1  of  Year  1  and  none 
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on  December  1  of  Year  1.  P  makes  a  qualified 
stock  purchase  of  T  on  July  1  of  Year  1, 
because  that  is  the  first  day  on  which  the  T 
stock  purchased  by  P  within  the  preceding 
12-month  period  satisfies  the  80-percent 
ownership  requirements  of  section  338(d)(3) 
[i.e.,  60/75  shares),  determined  by  taking  into 
account  the  redemption  of  25  shares. 

Example  3.  Redemption  from  purchasing 
corporation  not  taken  into  account.  On 
December  15  of  Year  1,  T  redeems  30  percent 
of  Its  stock  from  P.  The  redeemed  stock  was 
held  by  P  for  several  years  and  constituted 
P's  total  interest  in  T.  On  December  1  of  Year 
2,  P  purchases  the  remaining  T  stock  from  A. 
P  does  not  make  a  qualified  stock  purchase 
of  T  on  December  1  of  Year  2.  For  purposes 
of  the  80-percent  ownership  requirements  of 
section  33B(d)(3),  the  redemption  of  P's  T 
stock  on  December  15  of  Year  1  is  not  taken 
into  account  as  a  reduction  in  T's 
outstanding  stock. 

Example  4.  Redemption  from  related 
person  taken  into  account.  On  January  1  of 
Year  1,  P  purchases  60  of  the  100  shares  of 
X  stock.  On  that  date,  X  owns  40  of  the  100 
shares  of  T  stock.  On  April  1  of  Year  1,  T 
redeems  X's  T  stock  and  P  purchases  the 
remaining  60  shares  of  T  stock  from  an 
unrelated  person.  For  purposes  of  the  80- 
percent  ownership  requirements  of  section 
338(d)(3).  the  redemption  of  the  T  stock  from 
X  (a  person  related  to  P)  is  taken  into  account 
as  a  reduction  in  T's  outstanding  stock.  If  P 
had  purchased  the  40  redeemed  shares  from 
X  on  April  1  of  Year  1 .  all  40  of  the  shares 
would  have  been  considered  purchased 
(because  of  section  338(h)(3)(C)(i))  during  the 
12-month  period  ending  on  April  1  of  Year 
1  (24  of  the  40  shares  would  have  been 
considered  purchased  by  P  on  January  1  of 
Year  1  and  the  remaining  16  shares  would 
have  been  considered  purchased  by  P  on 
April  1  of  Year  1).  See  paragraph  (b)(3)  of  this 
section.  Accordingly,  P  makes  a  qualified 
stock  purchase  of  T  on  April  1  of  Year  1, 
because  the  60  shares  of  "T  stock  purchased 
by  P  on  that  date  satisfj'  the  80-percent 
ownership  requirements  of  section  338(d)(3) 
(i.e.,  60/60  shares),  determined  by  taking  into 
account  the  redemption  of  40  shares. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election — (1) 
Post-acquisition  elimination  of  target,  (i) 
The  purchasing  corporation  may  make 
an  election  under  section  338  for  target 
even  though  target  is  liquidated  on  or 
after  the  acquisition  date.  If  target 
liquidates  on  the  acquisition  date,  the 
liquidation  is  considered  to  occur  on  the 
following  day  and  immediately  after 
new  target's  deemed  purchase  of  assets. 
The  purchasing  corporation  may  also 
make  an  election  under  section  338  for 
target  even  though  target  is  merged  into 
another  corporation,  or  otherwise 
disposed  of  by  the  purchasing 
corporation  provided  that,  under  the 
facts  and  circumstances,  the  purchasing 
corporation  is  considered  for  tax 
pujposes  as  the  purchaser  of  the  target 
stock. 

(ii)  The  following  examples  illustrate 
this  paragraph  (c)(1): 


Example  1 .  On  January  1  of  Year  1 .  P 
purchases  100  percent  of  the  outstanding 
common  stock  of  T.  On  June  1  of  Year  1,  P 
sells  the  T  stock  to  an  unrelated  person. 
Assuming  that  P  is  considered  for  tax 
purposes  as  the  purchaser  of  the  T  stock,  P 
remains  eligible,  after  June  1  of  Year  1 .  to 
make  a  section  338  election  for  T  that  results 
in  a  deemed  asset  sale  of  T's  assets  on 
January  1  of  Year  1 . 

Example  2.  On  January  1  of  Year  1,  P 
makes  a  qualified  stock  purchase  of  T.  On 
that  date,  T  owns  the  stock  of  Tl.  On  March 
1  of  Year  1 ,  T  sells  the  Tl  stock  to  an 
unrelated  person.  On  April  1  of  Year  1,  P 
makes  a  section  338  election  for  T. 
Notwithstanding  that  the  Tl  stock  was  sold 
on  March  1  of  Year  1,  the  section  338 
election  for  T  on  April  1  of  Year  1  results  in 
a  qualified  stock  purchase  by  T  of  Tl  on 
January  1  of  Year  1.  See  paragraph  (b](4)(i) 
of  this  section. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation.  An  election 
under  section  338  may  be  made  for 
target  after  the  acquisition  of  assets  of 
the  purchasing  corporation  by  another 
corporation  in  a  transaction  described  in 
section  381(a),  provided  that  the 
purchasing  corporation  is  considered  for 
tax  purposes  as  the  purchaser  of  the 
target  stock.  The  acquiring  corporation 
in  the  section  381(a)  transaction  may 
make  an  election  under  section  338  for 
target. 

(3)  Consequences  of  post-acquisition 
elimination  of  target-— (i)  Scope.  The 
rules  of  this  paragraph  (c)(3)  apply  to 
the  transfer  of  target  assets  to  the 
purchasing  corporation  (or  another 
member  of  the  same  affiliated  group  as 
the  purchasing  corporation)  (the 
transferee)  following  a  qualified  stock 
purchase  of  target  stock,  if  the 
purchasing  corporation  does  not  make  a 
section  338  election  for  target. 
Notwithstanding  the  rules  of  this 
paragraph  (c)(3),  section  354(a)  (and  so 
much  of  section  356  as  relates  to  section 
354)  cannot  apply  to  any  person  other 
than  the  purchasing  corporation  or 
emother  member  of  the  same  affiliated 
group  as  the  purchasing  corporation 
unless  the  transfer  of  target  assets  is 
pursuant  to  a  reorganization  as 
determined  without  regard  to  this 
paragraph  {c)(3). 

(ii)  Continuity  of  interest.  By  virtue  of 
section  338,  in  determining  whether  the 
continuity  of  interest  requirement  of 
§  1.36&-l(b)  is  satisfied  on  the  transfer 
of  assets  from  target  to  the  transferee, 
the  purchasing  corporation's  target  stock 
acquired  in  the  qualified  stock  purchase 
represents  an  interest  on  the  part  of  a 
person  who  was  an  owner  of  the  target's 
business  enterprise  prior  to  the  transfer 
that  can  be  continued  in  a 
reorganization. 

(iii)  Control  requirement.  By  virtue  of 
section  338,  the  acquisition  of  target 


stock  in  the  qualified  stock  purchase 
will  not  prevent  the  purchasing 
corporation  from  qualifying  as  a 
shareholder  of  the  target  transferor  for 
the  purpose  of  determining  whether, 
immediately  after  the  transfer  of  target 
assets,  a  shareholder  of  the  transferor  is 
in  control  of  the  corporation  to  which 
the  assets  are  transferred  within  the 
meaning  of  section  368(a)(1)(D). 

(iv)  Example.  The  following  example 
illustrates  this  paragraph  {c)(3): 

Example,  (i)  Facts.  P.  T,  and  X  are 
domestic  corporations.  T  and  X  each  operate 
a  trade  or  business.  A  and  K,  individuals 
unrelated  to  P,  own  85  and  15  percent, 
respectively,  of  the  stock  of  T.  P  owns  all  of 
the  stock  of  X.  The  total  adjusted  basis  of  T's 
property  exceeds  the  sum  of  T's  liabilities 
plus  the  amount  of  liabilities  to  which  T's 
property  is  subject.  P  purchases  all  of  A's  T 
stock  for  cash  in  a  qualified  stock  purchase. 
P  does  not  make  an  election  under  section 
338(g)  with  respect  to  its  acquisition  of  T 
stock.  Shortly  after  the  acquisition  date,  and 
as  part  of  the  same  plan,  T  merges  under 
applicable  state  law  into  X  in  a  transaction 
that,  but  for  the  question  of  continuity  of 
interest,  satisfies  all  the  requirements  of 
section  368(a)(1)(A).  In  the  merger,  all  of  T's 
assets  are  transferred  to  X.  P  and  K  receive 
X  stock  in  exchange  for  their  T  stock.  P 
intends  to  retain  the  stock  of  X  indefinitely. 

(ii)  Status  of  transfer  as  a  reorganization. 
By  virtue  of  section  338.  for  the  purpose  of 
determining  whether  the  continuity  of 
interest  requirement  of  §1.368-l(b)  is 
satisfied.  P's  T  stock  acquired  in  the  qualified 
stock  purchase  represents  an  interest  on  the 
part  of  a  person  who  was  an  owner  of  T's 
business  enterprise  prior  to  the  transfer  that 
can  be  continued  in  a  reorganization  through 
P's  continuing  ownership  of  X.  Thus,  the 
continuity  of  interest  requirement  is  satisfied 
and  the  merger  of  T  into  X  is  a  reorganization 
within  the  meaning  of  section  368(a)(1)(A). 
Moreover,  by  virtue  of  section  338,  the 
requirement  of  section  368(a)(1)(D)  that  a 
target  shareholder  control  the  transferee 
immediately  after  the  transfer  is  satisfied 
because  P  controls  X  immediately  after  the 
transfer.  In  addition,  all  of  T's  assets  are 
transferred  to  X  in  the  merger  and  P  and  K 
receive  the  X  stock  exchanged  therefor  in 
pursuance  of  the  plan  of  reorganization. 
Thus,  the  merger  of  T  into  X  is  also  a 
reorganization  within  the  meaning  of  section 
368(a)(1)(D). 

(iii)  Treatment  of  T and  X.  Under  section 
361(a).  T  recognizes  no  gain  or  loss  in  the 
merger.  Under  section  362(b),  Xs  basis  in  the 
assets  received  in  the  merger  is  the  same  as 
the  basis  of  the  assets  in  T's  hands.  X 
succeeds  to  and  takes  into  account  the  items 
of  T  as  provided  in  section  381. 

(iv)  Treatment  of  P.  By  virtue  of  section 
338,  the  transfer  of  T  assets  to  X  is  a 
reorganization.  Pursuant  to  that 
reorganization,  P  exchanges  its  T  stock  solely 
for  .stock  of  X,  a  party  to  the  reorganization. 
Because  P  is  the  purchasing  corporation, 
section  354  applies  to  P's  exchange  of  T  stock 
for  X  stock  in  the  merger  of  T  into  X.  Thus, 
P  recognizes  no  gain  or  loss  on  the  exchange. 
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§§  1 .338-4  and  1  .$38-5  [Redesignated  as 
§§1.338-8  and  1. $38-9] 

Par.  5.  Sections  1.338-4  and  1.338-5 
are  redesignatec  as  §§  1.338-8  and 
1.338-9.  respecively. 

Par.  6.  New  §  }  1.338-4T  and  1.338- 
5T  are  added  to  read  as  follows: 

§  1 .338-4T  Aggregate  deemed  sale  price; 
various  aspects  (}f  taxation  of  tlie  deemed 
asset  sale  (temporary). 

(a)  Scope.  Th:  s  section  provides  rules 
under  section  3  18(a)(1)  to  determine  the 
aggregate  deem(  d  sale  price  (ADSP)  for 
target.  ADSP  is  he  amount  for  which 
old  target  is  dee  ned  to  have  sold  all  of 
its  assets  in  the  jeemed  asset  sale. 
ADSP  is  allocati  id  among  target's  assets 
in  accordance  w  ith  §  1.338-6T  to 
determine  the  a:  nount  for  which  each 
asset  is  deemed  to  have  been  sold. 
When  an  increa  je  or  decrease  with 
respect  to  an  ek  ment  of  ADSP  is 
required,  under  general  principles  of  tax 
law.  after  the  ch  ise  of  new  target's  first 
taxable  year,  rec  etermined  ADSP  is 
allocated  amonj  target's  assets  in 
accordance  witl  §  1.338- 7T.  This 
section  also  pro  rides  rules  regarding  the 
recognition  of  g;  lin  or  loss  on  the 
deemed  sale  of  i  arget  affiliate  stock. 
Notwithstandin ;  section  338{h){6)(B)(ii). 
stock  held  by  a  arget  affiliate  in  a 
foreign  corporal  ion  or  in  a  corporation 
that  is  a  DISC  oi  that  is  described  in 
section  1248(e)  s  not  excluded  from  the 
operation  of  sec  tion  338. 

(b)  Determine  tion  of  ADSP— {\) 
General  rule.  A.  )SP  is  the  sum  of — 

(i)  The  grosse  1-up  amount  realized  on 
the  sale  to  the  p  iirchasing  corporation  of 
the  purchasing  i  :orporation's  recently 
purchased  targe  t  stock  (as  defined  in 
section  338(b)(6  )(A));  and 

(ii)  The  liabil;  ties  of  old  target. 


(2)  Time  and  amount  of  ADSP — (i) 
Original  determination.  ADSP  is 
initially  determined  at  the  beginning  of 
the  day  after  the  acquisition  date  of 
target.  General  principles  of  tax  law 
apply  in  determining  the  timing  and 
amount  of  the  elements  of  ADSP. 

(ii)  Redetermination  of  ADSP.  ADSP 
is  redetermined  at  such  time  and  in 
such  amount  as  an  increase  or  decrease 
would  be  required,  under  general 
principles  of  tax  law,  for  the  elements 
of  ADSP.  For  example,  ADSP  is 
redetermined  because  of  an  increase  or 
decrease  in  the  amount  realized  for 
recently  purchased  stock  or  because 
liabilities  not  originally  taken  into 
account  in  determining  ADSP  are 
subsequently  taken  into  account.  An 
increase  or  decrease  to  one  element  of 
ADSP  may  cause  an  increase  or  decrease 
to  the  other  element  of  ADSP.  For 
example,  if  an  increase  in  the  amount 
realized  for  recently  pmchased  stock  of 
target  is  taken  into  account  after  the 
acquisition  date,  any  increase  in  the  tax 
liability  of  target  for  the  deemed  sale 
gain  is  also  taken  into  account  when 
ADSP  is  redetermined.  Increases  or 
decreases  with  respect  to  the  elements 
of  ADSP  that  are  taken  into  account 
before  the  close  of  new  target's  first 
taxable  year  are  taken  into  account  for 
purposes  of  determining  ADSP  and  the 
deemed  sale  gain  as  if  they  had  been 
taken  into  accoimt  at  the  beginning  of 
the  day  after  the  acquisition  date. 
Increases  or  decreases  with  respect  to 
the  elements  of  ADSP  that  are  taken  into 
account  after  the  close  of  new  target's 
first  taxable  year  result  in  the 
reallocation  of  ADSP  among  target's 
assets  under  §  1.338-7T. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (b)(2): 

Example.  In  Year  1 ,  T,  a  manufacturer, 
purchases  a  customized  delivery  truck  from 
X  with  purchase  money  indebtedness  having 
a  stated  principal  amount  of  $100,000.  P 
acquires  all  of  the  stock  of  T  in  Year  3  for 
$700,000  and  makes  a  section  338  election 
for  T.  Assume  T  has  no  liabilities  other  than 
its  purchase  money  indebtedness  to  X.  In 
Year  4,  when  T  is  neither  insolvent  nor  in  a 
title  11  case,  T  and  X  agree  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
to  $80,000.  Assume  further  that  the  reduction 
would  be  a  purchase  price  reduction  under 
section  108(e)(5).  T  and  X's  agreement  to 
reduce  the  amount  of  the  purchase  money 
indebtedness  would  not,  under  general 
principles  of  tax  law  that  would  apply  if  the 
deemed  asset  sale  had  actually  occurred, 
change  the  amount  of  liabilities  of  old  target 
taken  into  account  in  determining  its  amount 
realized.  Accordingly,  ADSP  is  not 
redetermined  at  the  time  of  the  reduction. 
See  §  1.338-5T(b)(2)(iii)  Example  1  for  the 
effect  on  AGUB. 


(c)  Grossed-up  amount  realized  on  the 
sale  to  the  purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock — (1) 
Determination  of  amount.  The  grossed- 
up  amount  realized  on  the  sale  to  the 
purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock  is  an  amoimt 
equal  to — 

(i)  The  amount  realized  on  the  sale  to 
the  purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock  determined  as  if 
old  target  were  the  selling  shareholder 
and  the  installment  method  were  not 
available  and  determined  without 
regard  to  the  selling  costs  taken  into 
account  in  paragraph  (c)(l)(iii)  of  this 
section; 

(ii)  Divided  by  the  percentage  of  target 
stock  (by  value,  determined  on  the 
acquisition  date)  attributable  to  that 
recently  piu-chased  target  stock; 

(iii)  Less  the  selling  costs  incurred  by 
the  selling  shareholders  in  connection 
with  the  sale  to  the  purchasing 
corporation  of  the  purchasing 
corporation's  recently  purchased  target 
stock  that  reduce  their  amoimt  realized 
on  the  sale  of  the  stock  {e.g.,  brokerage 
commissions  and  any  similar  costs  to 
sell  the  stock). 

(2)  Example.  The  following  example 
illustrates  this  paragraph  (c): 

Example.  T  has  two  classes  of  stock 
outstanding,  voting  common  stock  and 
preferred  stock  not  taken  into  account  for 
purposes  of  section  1504(a)(2).  On  March  1 
of  Year  1,  P  purchases  40  percent  of  the 
outstanding  T  stock  from  Si  for  $500,  20 
percent  of  the  outstanding  T  stock  from  S2 
for  $225,  and  20  percent  of  the  outstanding 
T  stock  from  S3  for  $275.  On  that  date,  the 
fair  market  value  of  all  the  T  voting  common 
stock  is  $1,250  and  the  preferred  stock  $750. 
Si,  S2,  and  S3  respectively  incur  $40,  $35, 
and  $25  of  selling  costs.  Si  continues  to  own 
the  remaining  20  percent  of  the  outstanding 
T  stock.  The  grossed-up  amount  realized  on 
the  sale  to  P  of  P's  recently  purchased  T  stock 
is  calculated  as  follows:  The  total  amount 
realized  (without  regard  to  selling  costs)  is 
$1,000  (500  +  225  +  275).  The  percentage  of 
T  stock  by  value  on  the  acquisition  date 
attributable  to  the  recently  purchased  T  stock 
is  50%  (1,000/(1,250  +  750)).  The  selling 
costs  are  $100  (40  +  35  +  25).  The  grossed- 
up  amount  realized  is  $1,900  (l,000/.5  - 
100). 

(d)  Liabilities  of  old  target — (1)  In 
general.  The  liabilities  of  old  target  are 
the  liabilities  of  target  (and  the 
liabilities  to  which  target's  assets  are 
subject)  as  of  the  beginning  of  the  day 
after  the  acquisition  date  (other  than 
liabilities  that  were  neither  liabilities  of 
old  target  nor  liabilities  to  which  old 
target's  assets  were  subject).  In  order  to 
be  taken  into  account  in  ADSP,  a 
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liability  must  be  a  liability  of  target  that 
is  properly  taken  into  account  in 
amount  realized  under  general 
principles  of  tax  law  that  would  apply 
if  old  target  had  sold  its  assets  to  an 
unrelated  person  for  consideration  that 
included  that  person's  assumption  of,  or 
taking  subject  to,  the  liability.  Thus, 
ADSP  takes  into  account  both  tax  credit 
recapture  liability  arising  because  of  the 
deemed  asset  sale  and  the  tax  liability 
for  the  deemed  sale  gain  unless  the  tax 
liability  is  borne  by  some  person  other 
than  the  target.  For  example,  ADSP 
would  not  take  into  account  the  tax 
liability  for  the  deemed  sale  gain  when 
a  section  338(h)(10)  election  is  made  for 
a  target  S  corporation  because  the  S 
corporation  shareholders  bear  that 
liability.  However,  if  a  target  S 
corporation  is  subject  to  a  tax  under 
section  1374  or  1375,  the  liability  for  tax 
imposed  by  those  sections  is  a  liability 
of  target  taken  into  account  in  ADSP 
(unless  the  S  corporation  shareholders 
expressly  assume  that  liability). 

(2)  Time  and  amount  of  liabilities. 
The  time  for  taking  into  account 
liabilities  of  old  target  in  determining 
ADSP  and  the  amount  of  the  liabilities 
taken  into  account  is  determined  as  if 
old  target  had  sold  its  assets  to  an 
unrelated  person  for  consideration  that 
included  the  unrelated  person's 
assumption  of  or  taking  subject  to  the 
liabilities.  For  example,  if  no  amount  of 
a  target  liability  is  properly  taken  into 
account  in  amount  realized  as  of  the 
beginning  of  the  day  after  the 
acquisition  date,  the  liability  is  not 
initially  taken  into  account  in 
determining  ADSP  (although  it  may  be 
taken  into  account  at  some  later  date). 
As  a  further  example,  an  increase  or 
decrease  in  a  liability  that  does  not 
affect  the  amount  of  old  target's  basis, 
deductions,  or  noncapital 
nondeductible  items  arising  from  the 


incurrence  of  the  liability  is  not  taken 
into  account  in  redetermining  ADSP. 

(3)  Interaction  with  deemed  sale  gain. 
Though  deemed  sale  gain  increases  or 
decreases  ADSP  by  creating  or  reducing 
a  tax  liability,  the  amount  of  the  tax 
liability  itself  is  a  function  of  the  size  of 
the  deemed  sale  geun.  Thus,  the 
determination  of  ADSP  may  require  trial 
and  error  computations. 

(e)  Calculation  of  deemed  sale  gain. 
Deemed  sale  gain  on  each  asset  is 
computed  by  reference  to  the  ADSP 
allocated  to  that  asset. 

(f)  Other  rules  apply  in  determining 
ADSP.  ADSP  may  not  be  applied  in 
such  a  way  as  to  contravene  other 
applicable  rules.  For  example,  a  capital 
loss  cannot  be  applied  to  reduce 
ordinary  income  in  Ccdculating  the  tax 
liability  on  the  deemed  sale  for 
purposes  of  determining  ADSP. 

(g)  Examples.  The  following  examples 
illustrate  this  section.  For  purposes  of 
the  examples  in  this  paragraph  (g), 
unless  otherwise  stated,  T  is  a  calendar 
year  taxpayer  that  files  separate  returns 
and  that  has  no  loss,  tax  credit,  or  other 
carryovers  to  Year  1 .  Depreciation  for 
Year  1  is  not  taken  into  account.  T  has 
no  liabilities  other  than  the  Federal 
income  taj<  liability  resulting  from  the 
deemed  asset  sale,  and  the  T 
shareholders  have  no  selling  costs. 
Assume  that  T's  tax  rate  for  any 
ordinary  income  or  net  capital  gain 
resulting  from  the  deemed  sale  of  assets 
is  34  percent  and  that  any  capital  loss 

is  offset  by  capital  gain.  On  July  1  of 
Year  1 ,  P  purchases  all  of  the  stock  of 
T  and  makes  a  section  338  election  for 
T.  The  examples  are  as  follows: 

Example  1.  One  class,  (i)  On  July  1  of  Year 
1.  T's  only  asset  is  an  item  of  section  1245 
property  with  an  adjusted  basis  to  T  of 
$50,400,  a  recomputed  basis  of  $80,000,  and 
a  fair  market  value  of  $100,000.  P  purchases 
all  of  the  T  stock  for  $75,000,  which  also 
equals  the  amount  realized  for  the  stock 


determined  as  if  old  target  were  the  selling 
shareholder. 

(ii)  ADSP  is  determined  as  follows  (In  the 
following  formula,  G  is  the  grossed-up 
amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  T  stock.  L  is  T's  liabilities 
other  than  T's  tax  liability  for  the  deemed 
sale  gain,  Tr  is  the  applicable  tax  rate,  and 
B  is  the  adjusted  basis  of  the  asset  deemed 
sold): 

ADSP  =  G  +  L  +  Tr  (ADSP  -  B) 

ADSP  =  ($75,000/1)  +  $0  +  .34  (ADSP  - 

$50,400) 
ADSP  =  $75,000  +  .34ADSP  -  $17,136 
.66ADSP  =  $57,864 
ADSP  =  $87,672.72 

(iii)  Because  ADSP  for  T  ($87,672.72)  does 
not  exceed  the  fair  market  value  of  T's  asset 
($100,000),  a  Class  V  asset,  T's  entire  ADSP 
is  allocated  to  that  asset.  Thus.  T  has  deemed 
sale  gain  of  $37,272.72  (consisting  of  $29,600 
of  ordinary  income  and  $7,672.72  of  capital 
gain). 

(iv)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  1,  except  that  on  July  1 
of  Year  1,  P  purchases  only  80  of  the  100 
shares  of  T  stock  for  $60,000.  The  grossed- 
up  amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  T  stock  (G)  is  $75,000 
($60,000/.8).  Consequently,  ADSP  and 
deemed  sale  gain  are  the  same  as  in 
paragraphs  (ii)  and  (iii)  of  this  Example  1. 

(v)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  I ,  except  that  T  also  has 
goodwill  (a  Class  VII  asset)  with  an  appraised 
value  of  $10,000.  The  results  are  the  same  as 
in  paragraphs  (ii)  and  (iii)  of  this  Example  1. 
Because  ADSP  does  not  exceed  the  fair 
market  value  of  the  Class  V  asset,  no  amount 
is  allocated  to  the  Class  VII  asset  (goodwill). 

Example  2.  More  than  one  class,  (i)  P 
purchases  all  of  the  T  stock  for  $140,000. 
which  also  equals  the  amount  realized  for  the 
stock  determined  as  if  old  target  were  the 
selling  shareholder.  On  luly  1  of  Year  1.  T 
has  liabilities  (not  including  the  tax  liability 
for  the  deemed  sale  gain)  of  $50,000,  cash  (a 
Class  I  asset)  of  $10,000,  actively  traded 
securities  (a  Class  II  asset)  with  a  basis  of 
$4,000  and  a  fair  market  value  of  $10,000. 
goodwill  (a  Class  VII  asset)  with  a  basis  of 
$3,000,  and  the  following  Class  V  assets: 


Asset 


Land  

Building  

Equipment  A  (Recomputed  basis  $80,000) 
Equipment  B  (Recomputed  basis  $20,000) 

Totals 


Basis 


$5,000 

10,000 

5,000 

10,000 


FMV 


$30,000 


$35,000 
50,000 
90,000 
75,000 


$250,000 


Ratio  of 

asset  fmv  to 

total  Class 

Vfmv 


.14 
.20 
.36 
.30 


1.00 


(ii)  ADSP  exceeds  $20,000.  Thus,  $10,000 
of  ADSP  is  allocated  to  the  cash  and  $10,000 
to  the  actively  traded  securities.  The  amount 
allocated  to  an  asset  (other  than  a  Class  VII 
asset)  cannot  exceed  its  fair  market  value 
(however,  the  fair  market  value  of  any 
property  subject  to  nonrecourse  indebtedness 
is  treated  as  being  not  less  them  the  amount 


of  such  indebtedness;  see  §  1.338-6T(a)(2)). 
See  §  1.338-6T(c)(l)  (relating  to  fair  market 
value  limitation). 

(iii)  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  is  preliminarily  determined  as 
follows  (in  the  formula,  the  amount  allocated 


to  the  Class  I  assets  is  referred  to  as  I  and  the 
amount  allocated  to  the  Class  II  assets  as  H): 

ADSPv  =  (G  -  (I  +  ID)  +  L  +  Tr  X  1(11  -  Bn) 

+  (ADSPv  -  By)] 
ADSPv  =  ($140,000  -  ($10,000  +  $10,000)) 

+  $50,000  +  .34  X  [($10,000  -  $4,000)  + 

(ADSPv  -  ($5,000  +  $10,000  +  $5,000  + 

$10,000))] 
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ADSPv  =  $245. 
(iv)  Because, 
calculations  of 
allocated  to  the 
assets  does  not 
market  value,  no 
to  goodwill.  Ace  i 


+  .34  ADSPv 
840 
.12 
uhder  the  preliminary 
APSP,  the  amount  to  be 
ass  I,  II.  Ill,  IV,  V,  and  VI 
their  aggregate  fair 
ADSP  amount  is  allocated 
rdingly,  the  deemed  sale  of 


(la 
e  cceed  I 


the  goodwill  results  in  a  capital  loss  of 
$3,000.  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  is  finally  determined  by  taking 
into  account  this  loss  as  follows: 
ADSPv  =  (G  -  (I  +  ID)  +  L  +  Tr  X  ((II  -  Bn) 

+  (ADSPv  -  Bv)  +  (ADSPvn  -  BVn)l 
ADSPv  =  ($140,000  -  ($10,000  +  $10,000)) 
+  $50,000  +  .34  X  [($10,000  -  $4,000)  + 
(ADSPv  -  $30,000)  +  ($0- $3,000)) 


ADSPv  =  $160,820  +  .34  ADSPv 
.66  ADSPv  =  $160,820 
ADSPv  =  $243,666.67 

(v)  The  allocation  of  ADSPv  among  the 
Class  V  assets  is  in  proportion  to  their  fair 
market  values,  as  follows: 


Asset 


ADSP 


Gain 


Land  

Building  

Equipment  A 
Equipment  B 

Totals  ... 


$34,113.33 
48,733.34 
87,720.00 
73,100.00 


$29,113.33  (capital  gain). 

38,733.34  (capital  gain). 

82,720.00  (75,000  ordinary  income  7,720  capital  gain). 

63,100.00  (10,000  ordinary  income  53,100  capital  gain). 


$243,666.67 


$213,666.67. 


.  Mere 


$1 
SI 


Example  3. 
facts  are  the  sam  s 
that  P  purchases  the 
rather  than  $140  DOO 
for  the  stock  det4rm 
the  selling  share 

(ii)  As  in  Exai^pL 
$20,000.  Thus, 
to  the  cash  and 
securities. 

(iii)  The  portic 
Class  V  assets  as 
under  the  formu 
of  Example  2  is 
allocated  to  the 
their  aggregate 
Thus,  preliminaii 
allocated  to  Clas  ; 

(iv)  Based  on 
the  ADSP  is 
formula,  the  amdunt 
assets  is  referred 
to  the  Class  II  assets 
allocated  to  the 


than  one  class,  (i)  The 
as  in  Example  2,  except 
T  stock  for  $150,000. 
The  amount  realized 
ined  as  if  old  target  were 
older  is  also  $150,000. 

e  2.  ADSP  exceeds 
0.000  of  ADSP  is  allocated 
0,000  to  the  actively  traded 


ifai 


t  le  I 


ADSP  =  G  +  L  + 
+  (ADSP  - 

ADSP  =  $150,00  I 
-  $4,000)  + 
(ADSP 
+  $3,000))) 

ADSP  =  $200.001 1 

.66  ADSP 

ADSP  =  $278.81 


of  ADSP  allocable  to  the 
preliminarily  determined 

set  forth  in  paragraph  (iii) 
;  260.363.64.  The  amount 
({lass  V  assets  cannot  exceed 
r  market  value  ($250,000). 
ly,  the  ADSP  amount 
V  assets  is  $250,000. 
preliminary  allocation, 
detH^mined  as  follows  (in  the 
allocated  to  the  Class  I 
to  as  I,  the  amount  allocated 

as  II,  and  the  amount 
ass  V  assets  as  V): 
R  X  l(II  -  B„)  +  (V  -  Bv) 
+  II  +  V+  Bvn))] 
+  $50,000  +  ..34  X  [($10,000 
(S250.000  -  $30,000)  + 
,000  +  $10,000  +  $250,000 


Cla 


($  0 


+  .34ADSP  -  $15,980 


$184  1)20 


1.18 


ini 


o( 


las; 
fcr 


(v)  Because 
the  aggregate  fail 
I.  II.  Ill,  IV,  V.  a 
amount  prelimi 
assets  is  appropriate 
ADSP  allocated 
aggregate  fair  m 
the  allocated 
asset  is  its  fair 
there  are  no  CI 
ADSP  amount 
(goodwill)  is  $8,1 
over  the  aggregate 
Class  I,  II,  III.  IV 

Example  4 
(i)  The  facts  are 
except  that  T  ov 
(instead  of  the  bi 
is  the  building 
building  each 
$50,000,  and  the 
$10,000.  A  secti 


AI)SP  as  determined  exceeds 
market  value  of  the  Class 
VI  assets,  the  $250,000 
trfarily  allocated  to  the  Class  V 
Thus,  the  amount  of 
Class  V  assets  equals  their 
ket  value  ($250,000),  and 
ACfeP  amount  for  each  Class  V 
mprket  value.  Further,  because 
VI  assets,  the  allocable 
the  Class  VII  asset 
18.18  (the  excess  of  ADSP 
3  ADSP  amounts  for  the 
V  and  VI  assets). 
Aihount  allocated  to  Tl  stock. 
he  same  as  in  Example  2, 

all  of  the  Tl  stock 
ilding),  and  Tl's  only  asset 
Tl  stock  and  the 
a  fair  market  value  of 
building  has  a  basis  of 
in  338  election  is  made  for 


"he' 
1  h£  ve  j 


Tl  (as  well  as  T),  and  Tl  has  no  liabilities 
other  than  the  tax  liability  for  the  deemed 
sale  gain.  T  is  the  common  parent  of  a 
consolidated  group  filing  a  final  consolidated 
return  described  in  §  1.338-10T(a)(l). 

(ii)  ADSP  exceeds  $20,000.  Thus,  $10,000 
of  ADSP  is  allocated  to  the  cash  and  $10,000 
to  the  actively  traded  securities. 

(iii)  Because  T  does  not  recognize  any  gain 
on  the  deemed  sale  of  the  Tl  stock  under 
paragraph  (h)(2)  of  this  section,  appropriate 
adjustments  must  be  made  to  reflect 
accurately  the  fair  market  value  of  the  T  and 
Tl  assets  in  determining  the  allocation  of 
ADSP  among  T's  Class  V  assets  (including 
the  Tl  stock).  In  preliminarily  calculating 
ADSPv  in  this  case,  the  Tl  stock  can  be 
disregarded  and,  because  T  owns  all  of  the 
Tl  stock,  the  Tl  asset  can  be  treated  as  a  T 
asset.  Under  this  assumption,  ADSPv  is 
$243,666.67.  See  paragraph  (iv)  of  Example 
2. 

(iv)  Because  the  portion  of  the  preliminary 
ADSP  allocable  to  Class  V  assets 
($243,666.67)  does  not  exceed  their  fair 
market  value  ($250,000),  no  amount  is 
allocated  to  Class  VII  assets  for  T.  Further, 
this  amount  ($243,666.67)  is  allocated  among 
T's  Class  V  assets  in  proportion  to  their  fair 
market  values.  See  paragraph  (v)  of  Example 
2.  Tentatively.  $48,733.34  of  this  amount  is 
allocated  to  the  Tl  stock. 

(v)  The  amount  tentatively  allocated  to  the 
Tl  stock,  however,  reflects  the  tax  incurred 
on  the  deemed  sale  of  the  Tl  asset  equal  to 
$13,169.34  (.34  -  ($48,733.34  -  $10,000)). 
Thus,  the  ADSP  allocable  to  the  Class  V 
assets  of  T,  and  the  ADSP  allocable  to  the  Tl 
stock,  as  preliminarily  calculated,  each  must 
be  reduced  by  $13,169.34.  Consequently, 
these  amounts,  respectively,  are  $230,497.33 
and  $35,564.00.  In  determining  ADSP  for  Tl, 
the  grossed-up  amount  realized  on  the 
deemed  sale  to  new  T  of  new  T's  recently 
purchased  Tl  stock  is  $35,564.00. 

(vi)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  4,  except  that  the  Tl 
building  has  a  $12,500  basis  and  a  $62,500 
value,  all  of  the  outstanding  Tl  stock  has  a 
$62,500  value,  and  T  owns  80  percent  of  the 
Tl  stock.  In  preliminarily  calculating  ADSPv. 
the  Tl  stock  can  be  disregarded  but,  because 
T  owns  only  80  percent  of  the  Tl  stock,  only 
80  percent  of  Tl  asset  basis  and  value  should 
be  taken  into  account  in  calculating  T's 
ADSP.  By  taking  into  account  80  percent  of 


these  amounts,  the  remaining  calculations 
and  results  are  the  same  as  in  paragraphs  (ii), 
(iii),  (iv),  and  (v)  of  this  Example  4.  except 
that  the  grossed-up  amount  realized  on  the 
sale  of  the  recently  purchased  Tl  stock  is 
$44,455.00  ($35,564.00/0.81. 

(h)  Deemed  sale  of  target  affiliate 
stock — (1)  Scope.  This  paragraph  (h) 
prescribes  rules  relating  to  the  treatment 
of  gain  or  loss  realized  on  the  deemed 
sale  of  stock  of  a  target  affiliate  when  a 
section  338  election  (but  not  a  section 
338(h)(10)  election)  is  made  for  the 
target  affiliate.  For  purposes  of  this 
paragraph  (h),  the  definition  of  domestic 
corporation  in  §  1.338-2T(c)(9)  is 
applied  without  the  exclusion  therein 
for  DISCs,  corporations  described  in 
section  1248(e),  and  corporations  to 
which  an  election  under  section  936 
applies. 

(2)  In  general.  Except  as  otherwise 
provided  in  this  paragraph  (h),  if  a 
section  338  election  is  made  for  target, 
target  recognizes  no  gain  or  loss  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
having  the  same  acquisition  date  and  for 
which  a  section  338  election  is  made 
if— 

(i)  Target  directly  owns  stock  in  the 
target  affiliate  satisfying  the 
requirements  of  section  1504(a)(2); 

(ii)  Target  and  the  target  affiliate  are 
members  of  a  consolidated  group  filing 
a  final  consolidated  return  described  in 
§  1. 338-1  OT(a)(l);  or 

(iii)  Target  and  the  target  affiliate  file 
a  combined  return  under  §  1.3  38- 
10T(a)(4). 

(3)  Deemed  sale  of  foreign  target 
affiliate  by  a  domestic  target.  A 
domestic  target  recognizes  gain  or  loss 
on  the  deemed  sale  of  stock  of  a  foreign 
target  affiliate.  For  the  proper  treatment 
of  such  gain  or  loss,  see,  e.g.,  sections 
1246, 1248, 1291  et  seq.,  and  338(h)(16) 
and  §1.338-9. 

(4)  Deemed  sale  producing  effectively 
connected  income.  A  foreign  target 
recognizes  gain  or  loss  on  the  deemed 
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sale  of  stock  of  a  foreign  target  affiliate 
to  the  extent  that  such  gain  or  loss  is 
effectively  connected  (or  treated  as 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States. 

(5)  Deemed  sale  of  insurance 
company  target  affiliate  electing  under 
section  953(d).  A  domestic  target 
recognizes  gain  (but  not  loss)  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
that  has  in  effect  an  election  under 
section  953(d)  in  an  amount  equal  to  the 
lesser  of  the  gain  realized  or  the 
earnings  and  profits  described  in  section 
953(d)(4)(B). 

(6)  Deemed  sale  of  DISC  target 
affiliate.  A  foreign  or  domestic  target 
recognizes  gain  (but  not  loss)  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
that  is  a  DISC  or  a  former  DISC  (as 
defined  in  section  992(a))  in  an  amoxmt 
equal  to  the  lesser  of  the  gain  realized 
or  the  amount  of  accumulated  DISC 
income  determined  with  respect  to  such 
stock  under  section  995(c).  Such  gain  is 
included  in  gross  income  as  a  dividend 
as  provided  in  sections  995(c)(2)  and 
996(g). 

(7)  Anti-stuffing  rule.  If  an  asset  the 
adjusted  basis  of  which  exceeds  its  fair 
market  value  is  contributed  or 
transferred  to  a  target  affiliate  as 
transferred  basis  property  (within  the 
meaning  of  section  7701(a)(43))  and  a 
purpose  of  such  transaction  is  to  reduce 
the  gain  (or  increase  the  loss)  recognized 
on  the  deemed  sale  of  such  target 
affiliate's  stock,  the  gain  or  loss 
recognized  by  target  on  the  deemed  sale 
of  stock  of  the  target  affiliate  is 
determined  as  if  such  asset  had  not  been 
contributed  or  transferred. 

(8)  Examples.  The  following  examples 
illustrate  this  paragraph  (h): 

Example  J.  (i)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T's  sole  asset,  all  of  the  Tl 
stock,  has  a  basis  of  $50  and  a  fair  market 
value  of  $150.  T's  deemed  purchase  of  the  Tl 
stock  results  in  a  qualified  stock  purchase  of 
Tl  and  a  section  338  election  is  made  for  Tl. 
Tl's  assets  have  a  basis  of  $50  and  a  fair 
market  value  of  $150. 

(ii)  T  realizes  $100  of  gain  on  the  deemed 
sale  of  the  Tl  stock,  but  the  gain  is  not 
recognized  because  T  directly  owns  stock  in 
Tl  satisfying  the  requirements  of  section 
1504(a)(2)  and  a  section  338  election  is  made 
for  Tl. 

(iii)  Tl  recognizes  gain  of  $100  on  the 
deemed  sale  of  its  assets. 

Example  2.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  P  does  not  make  a 
section  338  election  forTl.  Because  a  section 
338  election  is  not  made  for  Tl.  the  $100  gain 
realized  by  T  on  the  deemed  sale  of  the  Tl 
stock  is  recognized. 

Example  3.  (i)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T  owns  all  of  the  stock  of  Tl 


and  T2.  T's  deemed  purchase  of  the  Tl  and 
T2  stock  results  in  a  qualified  stock  purchase 
of  Tl  and  T2  and  section  338  elections  are 
made  for  Tl  and  T2.  Tl  and  T2  each  own  50 
percent  of  the  vote  and  value  of  T3  stock.  The 
deemed  purchases  by  Tl  and  T2  of  the  T3 
stock  result  in  a  qualified  stock  purchase  of 
T3  and  a  section  338  election  is  made  for  T3. 
T  is  the  common  parent  of  a  consolidated 
group  and  all  of  the  deemed  asset  sales  are 
reported  on  the  T  group's  final  consolidated 
return.  See  §1.338-10T(a)(l). 

(ii)  Because  T,  Tl,  T2  and  T3  are  members 
of  a  consolidated  group  filing  a  final 
consolidated  return,  no  gain  or  loss  is 
recognized  by  T,  Tl  or  T2  on'their  respecUve 
deemed  sales  of  target  affiliate  stock. 

Example  4.  (i)  T's  sole  asset,  all  of  the  FTl 
stock,  has  a  basis  of  $25  and  a  fair  market 
value  of  $150.  FTl's  sole  asset,  all  of  the  FT2 
stock,  has  a  basis  of  $75  and  a  fair  market 
value  of  $150.  FTl  and  FT2  each  have  $50 
of  accumulated  earnings  and  profits  for 
purposes  of  section  1248(c)  and  (d).  FT2's 
assets  have  a  basis  of  $125  and  a  fair  market 
value  of  $150,  and  their  sale  would  not 
generate  subpart  F  income  under  section  951. 
The  sale  of  the  FT2  stock  or  assets  would  not 
generate  income  effectively  connected  with 
the  conduct  of  a  trade  or  business  within  the 
United  States.  FTl  does  not  have  an  election 
in  effect  under  section  953(d)  and  neither 
FTl  nor  FT2  is  a  passive  foreign  investment 
company. 

(ii)  P  makes  a  qualified  stock  purchase  of 
T  and  makes  a  section  338  election  for  T.  T's 
deemed  purchase  of  the  FTl  stock  results  in 
a  qualified  stock  purchase  of  FTl  and  a 
section  338  election  is  made  for  FTl. 
Similarly,  FTl's  deemed  purchase  of  the  FT2 
stock  results  in  a  qualified  stock  purchase  of 
FT2  and  a  section  338  election  is  made  for 
FT2. 

(iii)  T  recognizes  $125  of  gain  on  the 
deemed  sale  of  the  FTl  stock  under 
paragraph  (h)(3)  of  this  section.  FTl  does  not 
recognize  $75  of  gain  on  the  deemed  sale  of 
the  FT2  stock  under  paragraph  (h)(2)  of  this 
section.  FT2  recognizes  $25  of  gain  on  the 
deemed  sale  of  its  assets.  The  $125  gain  T 
recognizes  on  the  deemed  sale  of  the  FTl 
stock  is  included  in  T's  income  as  a  dividend 
under  section  1248,  because  FTl  and  FT2 
have  sufficient  earnings  and  profits  for  full 
recharacterization  ($50  of  accumulated 
earnings  and  profits  in  FTl,  $50  of 
accumulated  earnings  and  profits  in  FT2,  and 
$25  of  deemed  sale  earnings  and  profits  in 
FT2).  §  1.338-9(b).  For  purposes  of  sections 
901  through  908,  the  source  and  foreign  tax 
credit  limitation  basket  of  $25  of  the 
recharacterized  gain  on  the  deemed  sale  of 
the  FTl  stock  is  determined  under  section 
338(h){16). 

§  1 .338-5T    Adjusted  grossed-up  basis 
(temporary). 

(a)  Scope.  This  section  provides  rules 
under  section  338(b)  to  determine  the 
adjusted  grossed-up  basis  (AGUB)  for 
target.  AGUB  is  the  amount  for  which 
new  target  is  deemed  to  have  purchased 
all  of  its  assets  in  the  deemed  purchase 
under  section  338(a)(2).  AGUB  is 
allocated  among  target's  assets  in 


accordance  with  §  1.3  38-67  to 
determine  the  price  at  which  the  assets 
are  deemed  to  have  been  purchased. 
When  an  increase  or  decrease  with 
respect  to  an  element  of  AGUB  is 
required,  under  general  principles  of  tax 
law,  after  the  close  of  new  target's  first 
taxable  year,  redetermined  AGUB  is 
allocated  among  target's  assets  in 
accordance  with  §  1.338-7T. 

(b)  Determination  of  AGUB— {1)     • 
General  rule.  AGUB  is  the  siun  of — 

(i)  The  grossed-up  basis  in  the 
purchasing  corporation's  recently 
piuchased  target  stock; 

(ii)  The  purchasing  corporation's  basis 
in  nonrecently  purchased  target  stock; 
and 

(iii)  The  liabilities  of  new  target. 

(2)  Time  and  amount  of  AGUB— (i) 
Original  determination.  AGUB  is 
initially  determined  at  the  beginning  of 
the  day  after  the  acquisition  date  of 
target.  General  principles  of  tax  law 
apply  in  determining  the  timing  and 
amount  of  the  elements  of  AGUB. 

(ii)  Redetermination  of  AGUB.  AGUB 
is  redetermined  at  such  time  and  in 
such  amount  as  an  increase  or  decrease 
would  be  required,  under  general 
principles  of  tax  law,  with  respect  to  an 
element  of  AGUB.  For  example,  AGUB 
is  redetermined  because  of  an  increase 
or  decrease  in  the  amoiuit  paid  or 
incurred  for  recenUy  purchased  stock  or 
nonrecently  purchased  stock  or  because 
liabilities  not  originally  taken  into 
account  in  determining  AGUB  are 
subsequently  taken  into  account.  An 
increase  or  decrease  to  an  element  of 
ADSP-may  cause  an  increase  or  decrease 
to  an  element  of  AGUB.  For  example,  if 
an  increase  in  the  amount  realized  for 
recently  purchased  stock  of  target  is 
taken  into  account  after  the  acquisition 
date,  any  increase  in  tax  liability  of 
target  for  the  deemed  sale  gain  is  also 
taken  into  account  when  AGUB  is 
redetermined.  An  increase  or  decrease 
to  one  element  of  AGUB  may  also  cause 
an  increase  or  decrease  to  another 
element  of  AGUB.  For  example,  if  there 
is  an  increase  in  the  amount  paid  or 
incurred  for  recently  purchased  stock 
after  the  acquisition  date,  any  increase 
in  the  basis  of  nonrecently  purchased 
stock  because  a  gain  recognition 
election  was  made  is  also  taken  into 
account  when  AGUB  is  redetermined. 
Increases  or  decreases  with  respect  to 
the  elements  of  AGUB  that  are  taken 
into  accoimt  before  the  close  of  new 
target's  first  taxable  year  are  taken  into 
account  for  piuposes  of  determining 
AGUB  and  the  basis  of  target's  assets  as 
if  they  had  been  taken  into  account  at 
the  beginning  of  the  day  after  the 
acquisition  date.  Increases  or  decreases 
with  respect  to  the  elements  of  AGUB 
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that  are  taken  i 
close  of  new 
result  in  the 


among  target's 
(iii)  Examph 
examples  i 


to  account  after  the 
taiget's  first  taxable  year 
rea  llocation  of  AGUE 
assets  under  §  1.338-7T. 
e !.  The  following 
llusttate  this  paragraph  (b)(2): 


Example  I.  In  '  ear  1,  T,  a  manufacturer, 
purchases  a  custc  mized  delivery  truck  from 
X  with  purchase  noney  indebtedness  having 
a  stated  principal  amount  of  $100,000  .  P 
acquires  all  of  th(  stock  of  T  in  Year  3  for 
$700,000  and  ma  Les  a  section  338  election 
for  T.  Assume  T  I  as  no  liabilities  other  than 
its  purchase  mon  sy  indebtedness  to  X.  In 
Year  4,  when  T  is  neither  insolvent  nor  in  a 
title  11  case,  T  ar  d  X  agree  to  reduce  the 
amount  of  the  pu  chase  money  indebtedness 
to  $80,000.  Assui  le  that  the  reduction  would 
be  a  purchase  pri  :e  reduction  under  section 
108(e)(5).  T  and  )  s  agreement  to  reduce  the 
amount  of  the  pu  chase  money  indebtedness 
would,  under  ger  eral  principles  of  tax  law 
that  would  apply  if  the  deemed  asset  sale  had 
actually  occurred  change  the  amount  of 
liabilities  of  old  t  irget  taken  into  account  in 
determining  its  b  isis.  Accordingly,  AGUE  is 
redetermined  at  t  le  time  of  the  reduction. 
See  paragraph  (e)  2)  of  this  section.  Thus  the 
purchase  price  re  iuction  affects  the  basis  of 
the  truck  only  in(  irectly,  through  the 
mechanism  of  §§  1.33&-6T  and  1.338-7T.  See 
§  1.338-4T(b)(2)(i  ii)  Example  for  the  effect  on 
ADSP. 

Example  2.  T.  <  n  accrual  basis  taxpayer,  is 
a  chemical  manu  acturer.  In  Year  1.  T  is 
obligated  to  reme  liate  environmental 
contamination  at  the  site  of  one  of  its  plants. 
Assume  that  all  t  le  events  have  occurred  that 
establish  the  fact  ]f  the  liability  and  the 
amount  of  the  lia  )ility  can  be  determined 
with  reasonable  a  ccuracy  but  economic 
performance  has  lot  occurred  with  respect  to 
the  liability  withi  n  the  meaning  of  section 
461(h).  P  acquire!  all  of  the  stock  of  T  in  Year 
1  and  makes  a  se(  tion  338  election  for  T. 
Assume  that,  if  a  ;orporation  unrelated  to  T 
had  actually  pure  lased  T's  assets  and 
assumed  T's  oblij  ation  to  remediate  the 
contamination,  tl  e  corporation  would  not 
satisfy  the  econoi  lic  performance 
requirements  unt  1  Year  5.  Under  section 
461(h),  the  assumed  liability  would  not  be 
treated  as  incurred  and  taken  into  account  in 
basis  until  that  time.  The  incurrence  of  the 
liability  in  Year  5  under  the  economic 
performance  rule  i  is  an  increase  in  the 
amount  of  liabilil  ies  properly  taken  into 
account  in  basis  <  nd  results  in  the 
redetermination  ( f  AGUE.  (Respecting  ADSP, 
compare  §  1.461-  t(d)(5),  which  provides  that 
economic  perfon  lance  occurs  for  old  T  as  the 
amount  of  the  lia  )ility  is  properly  taken  into 
account  in  amoui  it  realized  on  the  deemed 
asset  sale.  Thus  /  DSP  is  not  redetermined 
when  new  T  satis  fies  the  economic 
performance  reqi  irements.) 

(c)  Grossed-uo  basis  of  recently 
purchased  stoc  c.  The  purchasing 
corporation's  gi  ossed-up  basis  of 
recently  purchc  sed  target  stock  (as 
defined  in  section  338(b)(6)(A))  is  an 
amount  equal  t 

(1)  The  purcl  asing  corporation's  basis 
in  recently  pun  ;hased  target  stock  at  the 


beginning  of  the  day  after  the 
acquisition  date  determined  without 
regard  to  the  acquisition  costs  taken  into 
account  in  paragraph  (c)(3)  of  this 
section; 

(2)  Multiplied  by  a  fraction,  the 
numerator  of  which  is  100  percent 
minus  the  percentage  of  target  stock  (by 
value,  determined  on  the  acquisition 
date)  attributable  to  the  purchasing 
corporation's  nonrecently  purchased 
target  stock,  and  the  denominator  of 
which  is  the  percentage  of  target  stock 
(by  value,  determined  on  the  acquisition 
date)  attributable  to  the  purchasing 
corporation's  recently  piuchased  target 
stock; 

(3)  Plus  the  acquisition  costs  the 
purchasing  corporation  incurred  in 
connection  with  its  purchase  of  the 
recently  purchased  stock  that  are 
capitalized  in  the  basis  of  such  stock 
(e.g.,  brokerage  commissions  and  any 
similar  costs  incurred  by  the  purchasing 
corporation  to  acquire  the  stock). 

(d)  Basis  of  nonrecently  purchased 
stock;  gain  recognition  election — (1)  No 
gain  recognition  election.  In  the  absence 
of  a  gain  recognition  election  imder 
section  338(b)(3)  and  this  section,  the 
ptuchasing  corporation  retains  its  basis 
in  the  nonrecently  purchased  stock. 

(2)  Procedure  for  making  gain 
recognition  election.  A  gain  recognition 
election  may  be  made  for  nonrecently 
purchased  stock  of  target  (or  a  target 
affiliate)  only  if  a  section  338  election  is 
made  for  target  (or  the  target  affiliate). 
The  gain  recognition  election  is  made  by 
attaching  a  gain  recognition  statement  to 
a  timely  filed  Form  8023  for  target.  The 
gain  recognition  statement  must  contain 
the  information  specified  in  the  form 
and  its  instructions.  The  gain 
recognition  election  is  irrevocable.  If  a 
section  338(h)(10)  election  is  made  for 
target,  see  §1.338(h)(10)-lT(d)(l) 
(providing  that  the  purchasing 
corporation  is  automatically  deemed  to 
have  made  a  gain  recognition  election 
for  its  nonrecently  piu'chased  T  stock). 

(3)  Effect  of  gain  recognition 
election — (i)  In  general.  If  the 
purchasing  corporation  makes  a  gain 
recognition  election,  then  for  all 
purposes  of  the  Internal  Revenue 
Code — 

(A)  The  purchasing  corporation  is 
treated  as  if  it  sold  on  the  acquisition 
date  the  nonrecently  purchased  target 
stock  for  the  basis  amount  determined 
under  paragraph  (d)(3)(ii)  of  this 
section;  and 

(B)  The  purchasing  corporation's  basis 
on  the  acquisition  date  in  nonrecently 
purchased  target  stock  immediately 
following  the  deemed  sale  in  paragraph 
{d)(3)(i)(A)  of  this  section  is  the  basis 
cunount. 


(ii)  Basis  amount.  The  basis  amount  is 
equal  to  the  amount  in  paragraph  (c)(1) 
of  this  section  (the  purchasing 
corporation's  basis  in  recently 
purchased  target  stock  at  the  beginning 
of  the  day  after  the  acquisition  date 
determined  without  regard  to  the 
acquisition  costs  taken  into  accoimt  in 
paragraph  (c)(3)  of  this  section) 
multiplied  by  a  fraction  the  numerator 
of  which  is  the  percentage  of  target 
stock  (by  value,  determined  on  the 
acquisition  date)  attributable  to  the 
purchasing  corporation's  nonrecently 
purchased  target  stock  and  the 
denominator  of  which  is  100  percent 
minus  the  numerator  amount.  Thus,  if 
target  has  a  single  class  of  outstanding 
stock,  the  purchasing  corporation's  basis 
in  each  share  of  nonrecently  purchased 
target  stock  after  the  gain  recognition 
election  is  equal  to  the  average  price  per 
share  of  the  purchasing  corporation's 
recently  purchased  target  stock. 

(iii)  Losses  not  recognized.  Only  gains 
(unreduced  by  losses)  on  the 
nonrecently  purchased  target  stock  are 
recognized. 

(ivj  Stock  subject  to  election.  The  gain 
recognition  election  applies  to — 

(Aj  All  nonrecently  purchased  target 
stock;  and 

(B)  Any  nonrecently  purchased  stock 
in  a  target  affiliate  having  the  same 
acquisition  date  as  target  if  such  target 
affiliate  stock  is  held  by  the  purchasing 
corporation  on  such  date. 

(e)  Liabilities  of  new  target — (1)  In 
general.  The  liabilities  of  new  target  are 
the  liabilities  of  target  (and  the 
liabilities  to  which  target's  assets  are 
subject)  as  of  the  beginning  of  the  day 
after  the  acquisition  date  (other  than 
liabilities  that  were  neither  liabilities  of 
old  target  nor  liabilities  to  which  old 
target's  assets  were  subject).  In  order  to 
be  taken  into  account  in  AGUB,  a 
liability  must  be  a  liability  of  target  that 
is  properly  taken  into  account  in  basis 
xmder  general  principles  of  tax  law  that 
would  apply  if  new  target  had  acquired 
its  assets  from  an  unrelated  person  for 
consideration  that  included  the 
assumption  of,  or  taking  subject  to,  the 
liability.  See  §  1.338-4T(d)(l)  for 
examples  of  when  tax  liabilities  are 
considered  liabilities  assumed  by  new 
target. 

(2)  Time  and  amount  of  liabilities. 
The  time  for  taking  into  account 
liabilities  of  old  target  in  determining 
AGUB  and  the  amount  of  the  liabilities 
taken  into  account  is  determined  as  if 
new  target  had  acquired  its  assets  from 
an  unrelated  person  for  consideration 
that  included  the  assumption  of,  or 
taking  subject  to,  the  liabilities.  For 
example,  an  increase  or  decrease  in  a 
liability  that  does  not  affect  the  amoimt 
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of  new  target's  basis  arising  from  the 
assumption  of,  or  taking  subject  to,  the 
liability  is  not  taken  into  accoiuit  in 
redetermining  AGUB. 

(3)  Interaction  with  deemed  sale  gain. 
See§1.338-4T{d)(3). 

(f)  Adjustments  by  the  Internal 
Revenue  Service.  In  connection  with  the 
examination  of  a  return,  the  District 
Director  may  increase  (or  decrease) 
AGUB  imder  the  authority  of  section 
338(b)(2)  and  allocate  such  amounts  to 
target's  assets  under  the  authority  of 
section  338(b)(5)  so  that  AGUB  and  the 
basis  of  target's  assets  properly  reflect 
the  cost  to  the  purchasing  corporation  of 
its  interest  in  target's  assets.  Such  items 
may  include  distributions  from  target  to 
the  purchasing  corporation,  capital 
contributions  from  the  purchasing 
corporation  to  target  during  the  12- 
month  acquisition  period,  or 
acquisitions  of  target  stock  by  the 
purchasing  corporation  after  the 
acquisition  date  from  minority 
shareholders. 

(g)  Examples.  The  following  examples 
illustrate  this  section.  For  piu-poses  of 
the  examples  in  this  paragraph  (g),  T  has 
no  liabilities  other  than  the  tax  liability 
for  the  deemed  sale  gain,  T  shareholders 
incur  no  costs  in  selling  the  T  stock,  and 
P  inciu-s  no  costs  in  acquiring  the  T 
stock.  The  examples  are  as  follows: 

Example  1.  (i)  Before  July  1  of  Year  1,  P 
purchases  10  of  the  100  shares  of  T  stock  for 
$5,000.  On  July  1  of  Year  2,  P  purchases  80 
shares  of  T  stock  for  $60,000  and  makes  a 
section  338  election  for  T.  As  of  July  1  of 
Year  2,  T's  only  asset  is  raw  land  with  an 
adjusted  basis  to  T  of  $50,400  and  a  fair 
market  value  of  $100,000.  T  has  no  loss  or 
tax  credit  carryovers  to  Year  2.  T's  marginal 
tax  rate  for  any  ordinary  income  or  net 
capital  gain  resulting  from  the  deemed  asset 
sale  is  34  percent.  The  10  shares  purchased 
before  July  1  of  Year  1  constitute  nonrecently 
purchased  T  stock  with  respect  to  P's 
qualified  stock  purchase  of  T  stock  on  July 
1  of  Year  2. 

(ii)  The  ADSP  formula  as  applied  to  these 
facts  is  the  same  as  in  §  1.338-4T(g)  Example 
J.  Accordingly,  the  ADSP  for  T  is  $87,672.72. 
The  existence  of  nonrecently  purchased  T 
stock  is  irrelevant  for  purposes  of  the  ADSP 
formula,  because  that  formula  treats  P's 
nonrecently  purchased  T  stock  in  the  same 
manner  as  T  stock  not  held  by  P. 

(iii)  The  total  tax  liability  resulting  from 
T's  deemed  asset  sale,  as  calculated  under 
the  ADSP  formula,  is  $12,672.72. 

(iv)  If  P  does  not  make  a  gain  recognition 
election,  the  AGUB  of  new  T's  assets  is 
$85,172.72,  determined  as  follows  (In  the 
following  formula  below,  GRP  is  the  grossed- 
up  basis  in  P's  recently  purchased  T  stock, 
BNP  is  P's  basis  in  nonrecently  purchased  T 
stock,  L  is  T's  liabilities,  and  X  is  P's 


acquisition  costs  for  the  recently  purchased 

T  stock): 

AGUB  =  GRP  +  BNP  +  L  +  X 

AGUB  =  $60,000  X  ((1  -  .l)/.8]  +  $5,000  + 

$12,672.72  +  0 
AGUB  =  $85,172.72 

(v)  If  P  makes  a  gain  recognition  election, 
the  AGUB  of  new  T's  assets  is  $87,672.72, 
determined  as  follows: 
AGUB  =  $60,000  X  ((1  -  .l)/.8l  +  $60,000  |(1 

-  .l)/.8]x-[.l/(l  -  .1)1 +  $12,672.72 
AGUB  =  $87,672.72 

(vi)  The  calculation  of  AGUB  if  P  makes  a 
gain  recognition  election  may  be  simplified 
as  follows: 

AGUB  =  $60,000/.8  +  $12,672.72 
AGUB  =  $87,672.72 

(vii)  As  a  result  of  the  gain  recognition 
election,  P's  basis  in  its  nonrecently 
purchased  T  stock  is  increased  from  $5,000 
to  $7,500  [i.e.,  $60,000  x  [(1  -  .l)/.8]  x  (.1/ 
(1  -  .1)1).  Thus,  P  recognizes  a  gain  in  Year 
2  with  respect  to  its  nonrecently  purchased 
T  stock  of  $2,500  [i.e..  $7,500  -  $5,000). 

Example  2.  On  January  1  of  Year  1,  P 
purchases  one-third  of  the  T  stock.  On  March 
1  of  Year  1,  T  distributes  a  dividend  to  all 
of  its  shareholders.  On  April  15  of  Year  1,  P 
purchases  the  remaining  T  stock  and  makes 
a  section  338  election  for  T.  In  appropriate 
circumstances,  the  District  Director  may 
decrease  the  AGUB  of  T  to  take  into  account 
the  payment  of  the  dividend  and  properly 
reflect  the  fair  market  value  of  T's  assets 
deemed  purchased. 

Example  3.  (i)  T's  sole  asset  is  a  building 
worth  5100,000.  At  this  time,  T  has  100 
shares  of  stock  outstanding.  On  August  1  of 
Year  1,  P  purchases  10  of  the  100  shares  of 
T  stock  for  $8,000.  On  June  1  of  Year  2,  P 
purchases  50  shares  of  T  stock  for  $50,000. 
On  June  15  of  Year  2,  P  contributes  a  trgct 
of  land  to  the  capital  of  T  and  receives  10 
additional  shares  of  T  stock  as  a  result  of  the 
contribution.  Both  the  basis  and  fair  market 
value  of  the  land  at  that  time  are  $10,800.  On 
June  30  of  Year  2,  P  purchases  the  remaining 
40  shares  of  T  stock  for  $40,000  and  makes 
a  section  338  election  for  T.  The  AGUB  of  T 
is  $108,800. 

(ii)  To  prevent  the  shifting  of  basis  from  the 
contributed  property  to  other  assets  of  T,  the 
District  Director  may  allocate  $10,800  of  the 
AGUB  to  the  land,  leaving  $98,000  to  be 
allocated  to  the  building.  See  paragraph  (0  of 
this  section.  Otherwise,  applying  the 
allocation  rules  of  §  1.338-6T  would,  on 
these  facts,  result  in  an  allocation  to  the 
recently  contributed  land  of  an  amount  less 
than  its  value  of  $10,800.  with  the  difference 
being  allocated  to  the  building  already  held 
byT. 

Par.  7.  Sections  1.338-6T  and  1.338- 
7T  are  added  to  read  as  follows: 

§  1 .338-6T    Allocation  of  ADSP  and  AGUB 
among  target  assets  (temporary). 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  for  allocating  ADSP  and 
AGUB  among  the  acquisition  date  assets 
of  a  target  for  which  a  section  338 
election  is  made. 

(2)  Fair  market  value — (i)  In  general. 
Generally,  the  fair  market  value  of  an 


asset  is  its  gross  fair  market  value  (i.e., 
fair  market  value  determined  without 
regard  to  mortgages.  liens,  pledges,  or 
other  liabilities).  However,  for  purposes 
of  determining  the  amount  of  old 
target's  deemed  sale  gain,  the  fair 
market  value  of  any  property  subject  to 
a  nonrecourse  indebtedness  will  be 
treated  as  being  not  less  than  the 
amount  of  such  indebtedness.  (For 
purposes  of  the  preceding  sentence,  a 
liability  that  was  incurred  because  of 
the  acquisition  of  the  property  is 
disregarded  to  the  extent  that  such 
liability  was  not  taken  into  account  in 
determining  old  target's  basis  in  such 
property.)  , 

[ii)  Transaction  costs.  Transaction 
costs  are  not  taken  into  account  in 
allocating  ADSP  or  AGUB  to  assets  in 
the  deemed  sale  (except  indirectly 
through  their  effect  on  the  total  AJJSP  or 
AGUB  to  be  allocated). 

(iii)  Internal  Revenue  Service 
authority.  In  connection  with  the 
examination  of  a  retiun,  the  Internal 
Revenue  Service  may  challenge  the 
taxpayer's  determination  of  the  fair 
market  value  of  any  asset  by  any 
appropriate  method  and  take  into 
account  all  factors,  including  any  lack  of 
adverse  tax  interests  between  the 
parties.  For  example,  in  certain  cases 
the  Internal  Revenue  Service  may  make 
an  independent  showing  of  the  value  of 
goodwill  and  going  concern  value  as  a 
means  of  calling  into  question  the 
validity  of  the  taxpayer's  valuation  of 
other  assets. 

(b)  General  rule  for  allocating  ADSP 
and  AGUB—W  Reduction  in  the 
amount  of  consideration  for  Class  I 
assets.  Both  ADSP  and  AGUB,  in  the 
respective  allocation  of  each,  are  first 
reduced  by  the  amount  of  Class  I 
acquisition  date  assets.  Class  I  assets  are 
cash  and  general  deposit  accounts 
(including  savings  and  checking 
accounts)  other  than  certificates  of 
deposit  held  in  banks,  savings  and  loan 
associations,  and  other  depository 
institutions.  If  the  amount  of  Class  I 
assets  exceeds  AGUB,  new  target  will 
immediately  realize  ordinary  income  in 
an  amount  equal  to  such  excess.  The 
amount  of  ADSP  or  AGUB  remaining 
after  the  reduction  is  to  be  allocated  to 
the  remaining  acquisition  date  assets. 

(2)  Other  assets — (i)  In  general. 
Subject  to  the  limitations  and  other 
rules  of  paragraph  (c)  of  this  section, 
ADSP  and  AGUB  (as  reduced  by  the 
amount  of  Class  I  assets)  are  allocated 
among  Class  II  acquisition  date  assets  of 
target  in  proportion  to  the  fair  market 
values  of  such  Class  II  assets  at  such 
time,  then  among  Class  III  assets  so  held 
in  such  proportion,  then  among  Class  IV 
assets  so  held  in  such  proportion,  then 
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among  Class  V  j  ssets  so  held  in  such 
proportion,  ther  among  Class  VI  assets 
jroportion,  and  finally 


so  held  in  such 
to  Class  Vn  asse  ts. 

(ii)  Class  II  assets 
actively  traded 


Class  II  assets  are 
lersonal  property  within 
the  meaning  of  ection  1092(d)(1)  and 
§  1.1092(d)-l  (c  Btermined  without 
regard  to  sectior   1092(d)(3)).  In 
addition,  Class   I  assets  include 
certificates  of  d(  posit  and  foreign 


currency  even  i 
traded  persona 


they  are  not  actively 
I  property.  Examples  of 
Class  II  a.ssets  ir  elude  U.S.  government 
securities  and  p  iblicly  traded  stock. 

(iii)  Class  III  c  ssets.  Class  III  as.sets  are 
accounts  receivi  hie,  mortgages,  and 
credit  card  recei  vables  from  customers 
which  arise  in  t  le  ordinary  course  of 
business. 

(iv)  Class  IV  a  ssets.  Class  IV  assets  are 
stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kii  d  which  would 
properly  be  incl  ided  in  the  inventon,'  of 
taxpayer  if  on  h;  md  at  the  close  of  the 
taxable  year,  or  )roperty  held  by  the 
taxpayer  primar  ly  for  sale  to  customers 
in  the  ordinary  (  ourse  of  its  trade  or 
business. 

(v)  Class  V  as.  ets.  Class  V  assets  are 
all  assets  other  t  lan  Class  I,  II,  III,  IV, 
VI,  and  VII  assel  s. 

(vi)  Class  VI  a  ssets.  Class  VI  assets  are 
all  section  197  i  itangibles,  as  defined  in 
section  197.  exc  jpt  goodwill  and  going 
concern  value. 

(vii)  Class  VII  assets.  Class  VII  assets 
are  goodwill  an(  going  concern  value 
(whether  or  not  [he  goodwill  or  going 
concern  value  q  lalifies  as  a  section  197 
intangible). 

(3)  Other  item  s  designated  by  the 
Internal  Revenu  ?  Service.  Similar  items 
may  be  added  tf  any  class  described  in 
this  paragraph  (  ))  by  designation  in  the 
Internal  Revenu  ?  Bulletin  by  the 
Internal  Revenu ;  Service  (see 
§ 601.601(d)(2)  (if  this  Chapter). 

(c)  Certain  lin  itations  and  other  rules 
for  allocation  to  an  asset — (1)  Allocation 
not  to  exceed  fa  r  market  value.  The 
amount  of  ADSl '  or  AGUE  allocated  to 
an  asset  (other  t  lan  Class  VII  assets) 
cannot  exceed  t  le  fair  market  value  of 
that  asset  at  the  jeginning  of  the  day 
after  the  acquisi  ion  date. 

(2)  Allocation  subject  to  other  rules. 
The  amount  of .  iDSP  or  AGUB  allocated 
to  an  asset  is  su  iject  to  other  provisions 
of  the  Internal  F  evenue  Code  or  general 
principles  of  ta>  law  in  the  same 
manner  as  if  sue  h  asset  were  transferred 
to  or  acquired  fi  om  an  unrelated  person 
in  a  sale  or  excli  ange.  For  example,  if 
the  deemed  ass(  t  sale  is  a  transaction 
described  in  sec  tion  1056(a)  (relating  to 
basis  limitation  for  player  contracts 
transferred  in  c(  nnection  with  the  sale 
of  a  franchise),  I  le  amount  of  AGUE 


allocated  to  a  contract  for  the  services  of 
an  athlete  cannot  exceed  the  limitation 
imposed  by  that  section.  As  another 
example,  the  amount  of  AGUB  allocated 
to  an  amortizable  section  197  intangible 
resulting  from  an  assumption- 
reinsurance  transaction  is  determined 
under  section  197(f)(5). 

(3)  Special  rule  for  allocating  AGUB 
when  purchasing  corporation  has 
nonrecently  purchased  stock — (i)  Scope. 
This  paragraph  (c)(3)  applies  if  at  the 
beginning  of  the  day  after  the 
acquisition  date — 

(A)  The  purchasing  corporation  holds 
nonrecently  purchased  stock  for  which 
a  gain  recognition  election  under 
section  338(b)(3)  and  §  1.338-5T(d)  is 
not  made;  and 

(B)  The  hypothetical  purchase  price 
determined  under  paragraph  (c)(3)(ii)  of 
this  section  exceeds  the  AGUB 
determined  under  §  1.338-5T(b). 

(ii)  Determination  of  hypothetical 
purchase  price.  Hypothetical  purchase 
price  is  the  AGUB  that  would  result  if 
a  gain  recognition  election  were  made. 

(iii)  Allocation  of  AGUB.  Subject  to 
the  limitations  in  paragraphs  (c)(1)  and 
(2)  of  this  section,  the  portion  of  AGUB 
(after  reduction  by  the  amount  of  Class 
I  assets)  to  be  allocated  to  each  Class  II, 
III,  IV,  V,  VI,  and  VII  asset  of  target  held 
at  the  beginning  of  the  day  after  the 
acquisition  date  is  determined  by 
multiplying — 

(A)  The  amount  that  would  be 
allocated  to  such  asset  under  the  general 
rules  of  this  section  were  AGUB  equal 
to  the  hypothetical  purchase  price;  by 
(B)  A  fraction,  the  numerator  of  which 
is  actual  AGUB  (after  reduction  by  the 
amount  of  Class  I  assets)  and  the 
denominator  of  which  is  the 
hypothetical  purchase  price  (after 
reduction  by  the  amoiuit  of  Class  I 
assets). 

(4)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition.  In  determining 
the  amount  realized  on  a  subsequent 
sale  or  other  disposition  of  property 
deemed  purchased  by  new  target,  the 
entire  amount  of  any  liability  taken  into 
account  in  AGUB  is  considered  to  be  an 
amount  taken  into  account  in 
determining  new  target's  basis  in 
property  that  secures  the  liability  for 
purposes  of  applying  §  1.1001-2(a). 
Thus,  if  a  liability  is  taken  into  account 
in  AGUB,  §  1.1001-2(a)(3)  does  not 
prevent  the  amount  of  such  liability 
from  being  treated  as  discharged  within 
the  meaning  of  §  1.1001-2(a)(4)  as  a 
result  of  new  target's  sale  or  disposition 
of  the  property  which  secures  such 
liability. 


(d)  Examples.  The  following  examples 
illustrate  §§  1.338-4T,  1.338-5T,  and 
this  section: 

Example  ?.  (!)  T  owns  90  percent  of  the 
outstanding  Tl  stock.  P  purchases  100 
percent  of  the  outstanding  T  stock  for  .S2.000. 
There  are  no  acquisition  costs.  P  makes  a 
.section  338  election  for  T  and.  as  a  result.  Tl 
is  considered  acquired  in  a  qualified  stock 
purchase.  A  section  338  election  is  made  for 
Tl.  The  grossed-up  basis  of  the  T  stock  is 
S2.000  U.P..  S2.000  1/1). 

(ii)  The  liabilities  of  T  as  of  the  beginning 
of  the  day  after  the  acquisition  date 
(including  the  tax  liability  for  the  deemed 
sale  gain)  that  would, -under  general 
principles  of  tax  law.  be  properly  taken  into 
acc:ounl  before  the  close  of  new  T's  first 
taxable  year,  are  as  follows:^ 

Liamlities  (nonrecourse  mort- 
gage plus  unsecured  liabil- 
ities)    S700 

Taxes  Payable  300 


Total 


SI. 000 


(iii)  The  AGUB  of  T  is  determined  as 
follows: 

Grossed-up  basis S2.000 

Total  liabilities 1,000 


AGUB 


$3,000 


(iv)  Assume  that  ADSP  is  also  $3,000. 

■(v)  Assume  that,  at  the  beginning  of  the  day 
after  the  acquisition  date,  T's  cash  and  the 
fair  market  values  of  T's  Class  II,  III,  IV,  and 
V  assets  are  as  follows: 


Asset 
class 

Asset 

Fair  mar- 
ket value 

I  

II  

Cash  

Portfolio  of  actively 
traded  securities. 
Accounts  receivable  .... 

Inventory  

Building  

Land  

Investment  in  Tl   

•$200 
0 

Ill 

600 

>>>> 

300 
800 
200 
450 

Total 

$2,850 

'Amount. 

(vi)  Under  paragraph  (b)(1)  of  this  section, 
the  amount  of  ADSP  and  AGUB  allocable  to 
T's  Class  II,  III,  IV,  and  V  assets  is  reduced 
bv  the  amount  of  cash  to  $2,800.  i.e.,  $3,000 
$200.  $300  of  ADSP  and  of  AGUB  is  then 
allocated  to  actively  traded  securities.  $600 
of  ADSP  and  of  AGUB  is  then  allocated  to 
accounts  receivable.  $300  of  ADSP  and  of 
AGUB  is  then  allocated  to  the  inventory. 
Since  the  remaining  amount  of  ADSP  and  of 
AGUB  is  $1,600  (i.e.,  $3,000  ($200  +  $300  -i- 
$600  +  $300)),  an  amount  which  exceeds  the 
sum  of  the  fair  market  values  of  T's  Class  V 
assets,  the  amount  of  ADSP  and  of  AGUB 
allocated  to  each  Class  V  asset  is  its  fair 
market  value: 


Building  

Land   

Investment  in  Tl 

Total  


$800 
200 
450 


$1,450 
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(vii)  T  has  no  Class  VI  assets.  The  amount 
of  ADSP  and  of  AGUE  allocated  to  T's  Class 
VII  assets  (goodwill  and  going  concern  value) 
is  $150,  i.e..  $1,600-$!, 450. 

(viii)  The  grossed-up  basis  of  the  Tl  stock 
is  $500,  i.e.,  $450  x  1/.9. 

(ix)  The  liabilities  of  T  as  of  the  beginning 
of  the  day  after  the  acquisition  date 
(including  the  tax  liability  for  the  deemed 
sale  gain)  that  would,  under  general 
principles  of  tax  law,  be  properly  taken  into 
account  before  the  close  of  new  T's  first 
taxable  year,  are  as  follows: 

General  Liabilities  $100 

Taxes  Payable  20 

Total  $120 

(x)  The  AGUB  of  Tl  is  determined  as 
follows: 

Grossed-up  basis  of  Tl  Stock  'SSOO 

Liabilities  120 

AGUB  $620 

(xi)  Assume  that  ADSP  is  also  $620. 

(xii)  Assume  that  at  the  beginning  of  the 
day  after  the  acquisition  date,  Tl's  cash  and 
the  fair  market  values  of  its  Class  IV  and  VI 
assets  are  as  follows: 


Asset 
class 

Asset 

Fair 
market 
value 

1  

IV 

VI  

Cash  

Inventory  

Patent 

Total  

*$50 
200 
350 

• 

$600 

'Amount. 


(xiii)  The  amount  of  ADSP  and  of  AGUB 
allocable  to  Tl's  Class  IV  and  VI  assets  is  first 
reduced  by  the  $50  of  cash. 

(xiv)  Because  the  remaining  amount  of 
ADSP  and  of  AGUB  ($570)  is  an  amount 
which  exceeds  the  fair  market  value  of  Tl's 
only  Class  IV  asset,  the  inventory,  the 
amount  allocated  to  the  inventory  is  its  fair 
market  value  ($200).  After  that,  the  remaining 
amount  of  ADSP  and  of  AGUB  ($370) 
exceeds  the  fair  market  value  of  Tl's  only 
Class  VI  asset,  the  patent.  Thus,  the  amount 
of  ADSP  and  of  AGUB  allocated  to  the  patent 
is  its  fair  market  value  ($350). 

(xv)  The  amount  of  ADSP  and  of  AGUB 
allocated  to  Tl's  Class  VII  assets  (goodwill 
and  going  concern  value)  is  $20,  i.e.,  $570  - 
$550. 

Example  2.  (i)  Assume  that  the  facts  are  the 
same  as  in  Example  1  except  that  P  has,  for 
five  years,  owned  20  percent  of  T's  stock, 
which  has  a  basis  in  P's  hands  at  the 
beginning  of  the  day  after  the  acquisition 
date  of  $100,  and  P  purchases  the  remaining 
80  percent  of  T's  stock  for  $1,600.  P  does  not 
make  a  gain  recognition  election  under 
section  338(b)(3). 

(ii)  Under  §  1.338-5T(c),  the  grossed-up 
basis  of  recently  purchased  T  stock  is  $1,600, 
i.e.,  $1,600  x(l  -  .2)/.8. 

(iii)  The  AGUB  of  T  is  determined  as 
follows: 

Grossed-up  basis  of  recently 
purchased  stock  as  deter- 
mined under  §1.338-5T(c) 
($1,600  x(l  -  .2)/.8)  $1,600 

Basis  of  nonrecently  pur- 
chased stock  100 

Liabilities  1.000 


AGUB 


$2,700 


(iv)  Since  P  holds  nonrecently  purchased 
stock,  the  hypothetical  purchase  price  of  the 
T  stock  must  be  computed  and  is  determined 
as  follows:  * 

Grossed-up  basis  of  recently 
purchased  stock  as  deter- 
mined under  §1.338-5T(c) 
($1,600  x(l  -  .2)/.8)  $1,600 

Basis  of  nonrecently  pur- 
chased stock  as  if  the  gain 
recognition  election  under 
§  1.338-5T(d)(2)  had  been 
made  ($1, 600  X. 2/(1  -  .2))     '  400 

Liabilities  1.000 


Total 


$3,000 


(v)  Since  the  hypothetical  purchase  price 
($3,000)  exceeds  the  AGUB  ($2,700)  and  no 
gain  recognition  election  is  made  under 
section  338(b)(3),  AGUB  is  allocated  under 
paragraph  (c)(3)  of  this  section. 

(vi)  First,  an  AGUB  amount  equal  to  the 
»  hypothetical  purchase  price  ($3,000)  is 
allocated  among  the  assets  under  the  general 
rules  of  this  section.  The  allocation  is  set 
forth  in  the  column  below  entitled  Original 
Allocation.  Next,  the  allocation  to  each  asset 
in  Class  II  through  Class  VII  is  multiplied  by 
a  fraction  having  a  numerator  equal  to  the 
actual  AGUB  reduced  by  the  amount  of  Class 
I  assets  ($2,700  -  $200  =  $2,300)  and  a 
denominator  equal  to  the  hypothetical 
purchase  price  reduced  by  the  amount  of 
Class  I  assets  ($3,000  -  S200  =  $2,800),  or 
2,500/2,800.  This  produces  the  Final 
Allocation: 


Class 

Asset 

1 

Original 
allocation 

Final 
allocation 

1 

Cash                         

$200 
300 
600 
300 
800 
200 
450 
150 

$200 

II 

Portfolio  of  activelv  traded  securities 

•268 

III 

Accounts  receivable                 

536 

IV 

Invpntorv                                                                       » 

268 

V 

Buildina      j. : 

714 

V 

Land            

178 

V 

402 

VII 

134 

Total 

$3,000 

$2,700 

*AII  numbers  rounded  for  convenience. 


§  1 .338-7T    Allocation  of  redetermined 
ADSP  and  AGUB  among  target  assets 
(temporary). 

(a)  Scope.  ADSP  and  AGUB  are 
redetermined  at  such  time  and  in  such 
amount  as  an  increase  or  decrease 
would  be  required  under  general 
principles  of  tax  law  for  the  elements  of 
ADSP  or  AGUB.  This  section  provides 
rules  for  allocating  redetermined  ADSP 
or  AGUB  when  increases  or  decreases 
with  respect  to  the  elements  of  ADSP  or 
AGUB  are  required  after  the  close  of 
new  target's  first  taxable  year.  For 
determining  and  allocating  ADSP  or 
AGUB  when  increases  or  decreases  are 


required  with  respect  to  the  elements  of 
ADSP  or  AGUB  before  the  close  of  new 
target's  first  taxable  year,  see  §§  1.338- 
4T,  1.338-5T,  and  1.338-6T. 

(b)  Allocation  of  redetermined  ADSP 
and  AGUB.  When  ADSP  or  AGUB  is 
redetermined,  a  new  allocation  of  ADSP 
or  AGUB  is  made  by  allocating  the 
redetermined  ADSP  or  AGUB  amount 
under  the  rules  of  §  1.338-6T.  If  the 
allocation  of  the  redetermined  ADSP  or 
AGUB  amount  under  §  1.338-6T  to  a 
given  asset  is  different  from  the  original 
allocation  to  it,  the  difference  is  added 
to  or  subtracted  from  the  original 
allocation  to  the  asset,  as  appropriate. 


Amounts  allocable  to  an  acquisition 
date  asset  (or  with  respect  to  a  disposed- 
of  acquisition  date  asset)  are  subject  to 
all  the  asset  allocation  rules  (for 
example,  the  fair  market  value 
limitation  in  §  1.338-6T(c)(l))  as  if  the 
redetermined  ADSP  or  AGUB  were  the 
ADSP  or  AGUB  on  the  acquisition  date. 

(c)  Special  rules  for  ADSP—{1) 
Increases  or  decreases  in  deemed  sale 
gain  taxable  notwithstanding  old  target 
ceases  to  exist.  To  the  extent  general 
principles  of  tax  law  would  require  a 
seller  in  an  actual  asset  sale  to  account 
for  events  relating  to  the  sale  that  occur 
after  the  sale  date,  target  must  make 
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accounting.  Target  is  not 

realizing  additional 
because  the  target  is 
corporation  after  the 


gam 


such  an 

precluded  from 
deemed  sale 
treated  as  a  new 
acquisition  date 

(2)  Procedure  fc 
which  section 
(i)  Deemed  sale]^ain 
target 's  return 
section  338(h)(*)) 
additional  deen^ed 
resulting  from 
the  ADSP  is  inc 


aa : 


mere  ase 


income  tax 
taxable  year  in 
decrease  is  take  i 
example,  if  aftei 
there  is  an 
ADSP  of  sectior 
which  the  recoip 
adjusted  basis 
the  ADSP 
asset  on  the 
additional  gain 
income  to  the 
such  excess 
(c){2){ii)ofthis 
treatment  of  o 
carrybacks. 


sepa  rate 
ts  rget 


target  s  mcome 
sale  geiin  is 
an  item  of  old 
offset  by  incom< 
credit,  or  other 
The  amount  of 
target  resulting 
decrease  in  the 
if  such  deemed 
recognized  in  o 
ending  at  the  cl 
date. 

(ii)  Carryover. 
Loss  carryovers 
years.  A  net 
loss  of  old  targe 
to  a  taxable  yeai 
principles  of 
applicable,  but 
deduction  only 
recognized 
taxable  year,  as 
(c)(2)(i)ofthis 
however,  taxabl^ 
not  taken  into 
limitations  in 
1212(a)(1)(B)  (oi 
limitations).  In 
and  1212(a)(1), 
deduction,  credjt 
old  target  are  ta 
if  old  target  has 
operating  loss  a 
year  in  which 
occurred  that 
to  a  subsequent 
may  be  carried 
absorbed  by  old 


or  transactions  in 
3^8(h)(10)  is  not  elected— 
included  in  new 
an  election  under 
is  not  made,  any 
sale  gain  of  old  target 
increase  or  decrease  in 
uded  in  new  target's 
retuhi  for  new  target's 
1  krhich  the  increase  or 
into  account.  For 
the  acquisition  date 

in  the  allocable 
1245  property  for 
puted  basis  (but  not  the 
(  xceeds  the  portion  of 
alloca  ble  to  that  particular 
acq  iisition  date,  the 
s  treated  as  ordinary 
e:  lent  it  does  not  exceed 
am(  lunt.  See  paragraph 
i  lection  for  the  special 
Id  target's  carryovers  and 
Alt!  ough  included  in  new 
ax  return,  the  deemed 
ly  accounted  for  as 
and  may  not  be 
,  gain,  deduction,  loss, 
i  imount  of  new  target, 
on  income  of  old 


tix  - 

rom  an  increase  or 
M)SP  is  determined  as 
sale  gain  had  been 
target's  taxable  year 

I  ise  of  the  acquisition 

and  carrybacks — (A) 
fo  new  target  taxable 
ope  rating  loss  or  net  capital 
may  be  carried  forward 
of  new  target,  under  the 
secttion  172  or  1212.  as 
s  allowed  as  a 
o  the  extent  of  any 
mcohie  of  old  target  for  such 
lescribed  in  paragraph 
s  jction.  For  this  purpose, 
years  of  new  target  are 
a(  icount  in  applying  the 
sition  172(b)(1)  or 
other  similar 
pplying  sections  172(b) 
inly  income,  gain,  loss, 
and  other  amounts  of 
en  into  account.  Thus, 
an  unexpired  net 
the  close  of  its  taxable 
e  deemed  asset  sale 
cquld  be  carried  forward 
taxable  year,  such  loss 
Drward  until  it  is 


ti 


target's  income. 


(B)  Loss  carrybacks  to  taxable  years  of 
old  target.  An  ordinary  loss  or  capital 
loss  accounted  for  as  a  separate  item  of 
old  target  under  paragraph  (c)(2)(i)  of 
this  section  may  be  carried  back  to  a 
taxable  year  of  old  target  imder  the 
principles  of  section  172  or  1212,  as 
applicable.  For  this  piupose,  taxable 
years  of  new  target  are  not  taken  into 
account  in  applying  the  limitations  in 
section  172(b)  or  1212(a)  (or  other 
similar  limitations). 

(C)  Credit  carryovers  and  carrybacks. 
The  principles  described  in  paragraphs 
(c)(2)(ii)(A)  and  (B)  of  this  section  apply 
to  carryovers  and  carrybacks  of  amounts 
for  purposes  of  determining  the  amount 
of  a  credit  allowable  imder  part  TV, 
subchapter  A,  chapter  1  of  the  Internal 
Revenue  Code.  Thus,  for  example,  credit 
carryovers  of  old  target  may  offset  only 
income  tax  attributable  to  items 
described  in  paragraph  (c)(2)(i)  of  this 
section. 

(3)  Procedure  for  transactions  in 
which  section  338(h)(10)  is  elected.  If  an 
election  under  section  338(h)(10)  is 
made,  any  additional  deemed  sale  gain 
resulting  from- an  increase  or  decrease  in 
the  ADSP  is  accounted  for  in 
determining  the  taxable  income  (or 
other  amount)  of  the  member  of  the 
selling  consolidated  group,  the  selling 
affiliate,  or  the  S  corporation 
shareholders  to  which  such  income, 
loss,  or  other  amount  is  attributable  for 
the  taxable  year  in  which  such  increase 
or  decrease  is  taken  into  account. 

(d)  Special  rules  for  AGUB—[\)  Effect 
of  disposition  or  depreciation  of 
acquisition  date  assets.  If  an  acquisition 
date  asset  has  been  disposed  of, 
depreciated,  amortized,  or  depleted  by 
new  target  before  an  amount  is  added  to 
the  original  allocation  to  the  asset,  the 
increased  amount  otherwise  allocable  to 
such  asset  is  taken  into  account  under 
general  principles  of  tax  law  that  apply 
when  part  of  the  cost  of  an  asset  not 
previously  taken  into  account  in  basis  is 
paid  or  included  after  the  asset  has  been 
disposed  of,  depreciated,  amortized,  or 
depleted.  A  similar  rule  applies  when 
an  amoimt  is  subtracted  from  the 
original  allocation  to  the  asset.  For 
purposes  of  the  preceding  sentence,  an 
asset  is  considered  to  have  been 
disposed  of  to  the  extent  that  its 
allocable  portion  of  the  decrease  in 
AGUB  would  reduce  its  basis  below 
zero. 

(2)  Section  38  property.  Section  1.47- 
2(c)  applies  to  a  reduction  in  basis  of 
section  38  property  under  this  section. 

(e)  Examples.  The  following  examples 
illustrate  this  section.  Any  amount 
described  in  the  following  examples  is 


exclusive  of  interest.  For  rules 
characterizing  deferred  contingent 
payments  as  principal  or  interest,  see 
§§  1.483^,  1.1274-2(g),  and  1.1275- 
4(c).  The  examples  are  as  follows: 

Example  1.  (i)(A)  T's  assets  other  than 
goodwill  and  going  concern  value,  and  their 
fair  market  values  at  the  beginning  of  the  day 
after  the  acquisition  date,  are  as  follows: 


Asset 
Class 

Asset 

Fair 
market 
value 

V 

V 

Building  

Stock  of  X  (not  a  tar- 
get). 

$100 
200 

Total 

$300 

(B)  T  has  no  liabilities  other  than  a 
contingent  liability  that  would  not  be  taken 
into  account  under  general  principles  of  tax 
law  in  an  asset  sale  between  unrelated  parties 
when  the  buyer  assumed  the  liability  or  took 
property  subject  to  it. 

(ii)(A)  On  September  1,  2000,  P  purchases 
all  of  the  outstanding  stock  of  T  for  S270  and 
makes  a  section  338  election  for  T.  The 
grossed-up  basis  of  the  T  stock  and  T's  AGUB 
are  both  $270.  The  AGUB  is  ratably  allocated 
among  T's  Class  V  assets  in  proportion  to 
their  fair  market  values  as  follows: 


Asset 

Basis 

Building  ($270  x  100/300)  

Stock  ($270  X  200/300)  

$90 
180 

Total 

$270 

(B)  No  amount  is  allocated  to  the  Class  VII 
assets.  New  T  is  a  calendar  year  taxpayer. 
Assume  that  the  X  stock  is  a  capital  asset  in 
the  hands  of  new  T. 

(iii)  On  January  1,  2001,  new  T  sells  the  X 
stock  and  uses  the  proceeds  to  purchase 
inventory. 

(iv)  Pursuant  to  events  on  June  30,  2002, 
the  contingent  liability  of  old  T  is  at  that  time 
properly  taken  into  account  under  general 
principles  of  tax  law.  The  amount  of  the 
liability  is  $60. 

(v)  T's  AGUB  increases  by  $60  from  $270 
to  $330.  This  $60  increase  in  AGUB  is  first 
allocated  among  T's  acquisition  date  assets  in 
accordance  with  the  provisions  of  §  1.338- 
6T.  Because  the  redetermined  AGUB  for  T 
($330)  exceeds  the  sum  of  the  fair  market 
values  at  the  beginning  of  the  day  after  the 
acquisition  date  of  the  Class  V  acquisition 
date  assets  ($300),  AGUB  allocated  to  those 
assets  is  limited  to  those  fair  market  values 
under  §  1.338-6T(c)(l).  As  there  are  no  Class 
VI  assets,  the  remaining  AGUB  of  $30  is 
allocated  to  goodwill  and  going  concern 
value  (Class  VII  assets).  The  amount  of 
increase  in  AGUB  allocated  to  each 
acquisition  date  asset  is  determined  as 
follows: 
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Asset 

Original  AGUB 

Redetennined 
AGUB 

1 

Increase 

Building  

$90 

180 

0 

$100 

200 

30 

$10 
20 

X  Stock  

Goodwill  and  going  concern  value  

30 

Total  

$270 

$330 

$60 

(vi)  Since  the  X  stock  was  disposed  of 
before  the  contingent  liabiUty  was  properly 
taken  into  account  for  tax  purposes,  no 
amount  of  the  increase  in  AGUB  attributable 
to  such  stock  may  be  allocated  to  any  T  asset. 
Rather,  such  amount  ($20)  is  allowed  as  a 
capital  loss  to  T  for  the  taxable  year  2002 
under  the  principles  of  Arrowsmith  v. 
Commissioner,  344  U.S.  6  (1952).  In  addition, 
the  $10  increase  in  AGUB  allocated  to  the 
building  and  the  $30  increase  in  AGUB 
allocated  to  the  goodwill  and  going  concern 
value  are  treated  as  basis  redeterminations  in 
2002.  See  paragraph  (d)(1)  of  this  section. 

Example  2.  (i)  On  January  1,  2002,  P 
purchases  all  of  the  outstanding  stock  of  T 
and  makes  a  section  338  election  for  T. 
Assume  that  ADSP  and  AGUB  of  T  are  both 
$500  and  are  allocated  among  T's  acquisition 
date  assets  as  follows: 


Asset 
Class 

Asset 

Basis 

V 

V 

VII 

Machinery 

Land  

Goodwill  and  going 
concern  value. 

$150 
250 
100 

Total 

$500 

(ii)  On  September  30,  2004,  P  filed  a  claim 
against  the  selling  shareholders  of  T  in  a 
court  of  appropriate  jurisdiction  alleging 
fraud  in  the  sale  of  the  T  stock. 

(iii)  On  January  1,  2007,  the  former 
shareholders  refund  $140  of  the  purchase 


price  to  P  in  a  settlement  of  the  lawsuit. 
Assume  that,  under  general  principles  of  tax 
law,  both  the  seller  and  the  buytr  properly 
take  into  account  such  refund  when  paid. 
Assume  also  that  the  refund  has  no  effect  on 
the  tax  liability  for  the  deemed  sale  gain. 
This  refund  results  in  a  decrease  of  T's  ADSP 
and  AGUB  of  $140.  from  $500  to  $360. 

(iv)  The  redetermined  ADSP  and  AGUB  of 
$360  is  allocated  among  T's  acquisition  date 
assets.  Because  ADSP  and  AGUB  do  not 
exceed  the  fair  market  value  of  the  Class  V 
assets,  the  ADSP  and  AGUB  amounts  are 
allocated  to  the  Class  V  assets  in  proportion 
to  their  fair  market  values  at  the  beginning 
of  the  day  after  the  acquisition  date.  Thus, 
$135  ($150  X  ($360/($150  +  $250)))  is 
allocated  to  the  machinery  and  $225  ($250  x 
($360/($150  +  $250)))  is  allocated  to  the  land. 
Accordingly,  the  basis  of  the  machinery  is 
reduced  by  $15  ($150  original  allocation 
-  $135  redetennined  allocation)  and  the 
basis  of  the  land  is  reduced  by  $25  ($250 
original  allocation  -  $225  redetermined 
allocation).  No  amount  is  allocated  to  the 
Class  VII  assets.  Accordingly,  the  basis  of  the 
goodwill  and  going  concern  value  is  reduced 
by  $100  ($100  original  allocation  -$0 
redetermined  allocation). 

(v)  Assume  that,  as  a  result  of  deductions 
under  section  168,  the  adjusted  basis  of  the 
machinery  immediately  before  thS  decrease 
in  AGUB  is  zero.  The  machinery  is  treated  as 
if  it  were  disposed  of  before  the  decrease  is 
taken  into  account.  In  2007,  T  recognizes 
income  of  $15,  the  character  of  which  is 
determined  under  the  principles  of 


Arrowsmith  v.  Commissioner,  344  U.S.  6 
(1952),  and  the  tax  benefit  rule.  No 
adjustment  to  the  basis  of  T's  assets  is  made 
for  any  tax  paid  on  this  amount.  Assume  also 
that,  as  a  result  of  amortization  deductions, 
the  adjusted  basis  of  the  goodwill  and  going 
concern  value  immediately  before  the 
decrease  in  AGUB  is  $40.  A  similar 
adjustment  to  income  is  made  in  2007  with 
respect  to  the  $60  of  previously  amortized 
goodwill  and  going  concern  value, 
(vi)  In  summary,  the  basis  of  T's 
acquisition  date  assets,  as  of  January  1.  2007, 
is  as  follows:  ^ 


Asset 

Basis 

Machinery  

Land 

$0 
225 

Goodwill  and  going  concern 
value 

0 

Example  3.  (i)  Assume  that  the  facts  are  the 
same  as  §  1.338-6T(d)  Example  2  except  that 
the  recently  purchased  stock  is  acquired  for 
$1,600  plus  additional  payments  that  are 
contingent  upon  T's  future  earnings.  Assume 
that,  under  general  principles  of  tax  law, 
such  later  payments  are  properly  taken  into 
account  when  paid.  Thus,  T's  AGUB, 
determined  as  of  the  beginning  of  the  day 
after  the  acquisition  date  (after  reduction  by 
T's  cash  of  $200),  is  $2,500  and  is  allocated 
among  T's  acquisition  date  assets  under 
§  1.338-6T(c)(3)(iii)  as  follows: 


Class 

Asset 

Final 
Allocation 

1 

Cash 

Portfolio  of 

actively  traded 

securities 

Accounts 

receivable 

Inventory 

Building 

Land 

Investment  in 

T1 

Goodwill  and 

going  concern 

value 

$200 

II                                          

•266 

Ill                           

536 

IV : 

268 

v .                  .        .                   

714 

V                                                    

178 

V 

402 

VII 

134 

- 

Total 

$2,700 

*AII  numbers  rounded  for  convenience. 


(ii)  After  the  close  of  new  target's  first 
taxable  year,  P  pays  an  additional  $200  for 
its  recently  purchased  T  stock.  Assume  that 
the  additional  consideration  paid  would  not 


increase  T's  tax  liability  for  the  deemed  sale 
gain. 

(iii)  T's  AGUB  increases  by  $200.  from 
$2,700  to  $2,900.  This  $200  increase  in 


AGUB  is  accounted  for  in  accordance  with 
the  provisions  of  §  1.338-6T(c)(3)(iii). 

(iv)  The  hypothetical  purchase  price  of  the 
T  stock  is  redetermined  as  follows: 
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Grossed-up  basis 
purchased  stoc  s 
mined  under  § 
($1,800  X  (1  - 

Basis  of  nonreceA 
chased  stock  a; 
recognition  elept 
§1.33&-5T{d)( 
made  ($1,800 

Liabilities  


of  recently 
as  deter- 

1.338-5T(c) 

.2)/.8)  

tly  pur- 
if  the  gain 
ion  under 

I  had  been 
.2/(1  -  .2)) 


$1,800 


450 
1,000 


Total 


$3,250 


(v)  Since  the  redetermined  hypothetical 
purchase  price  ($3,250)  exceeds  the 
redetermined  AGUB  ($2,900)  and  no  gain 
recognition  election  was  made  under  section 
338(b)(3).  the  rules  of  §  1.338-6T(c)(3)(iii)  are 
reapplied  using  the  redetermined 
hypothetical  purchase  price  and  the 
redetermined  AGUB. 

(vi)  First,  an  AGUB  amount  equal  to  the 
redetermined  hypothetical  purchase  price 
($3,250)  is  allocated  among  the  assets  under 
the  general  rules  of  §  1.338-6T.  The 


allocation  is  set  forth  in  "the  column  below 
entitled  Hypothetical  Allocation.  Next,  the 
allocation  to  each  asset  in  Class  II  through 
Class  VII  is  multiplied  by  a  fraction  with  a 
numerator  equal  to  the  actual  redetermined 
AGUB  reduced  by  the  amount  of  Class  I 
assets  ($2,900  -  $200  =  $2,700)  and  a 
denominator  equal  to  the  redetermined 
hypothetical  purchase  price  reduced  by  the 
amount  of  Class  I  assets  ($3,250  $200  = 
$3,050),  or  2,700/3,050.  This  produces  the 
Final  Allocation: 


Class 


Asset 


Hypo- 
thetical 
allocation 


Final 
allocation 


II 


IV  . 

V  .. 

V  .. 

V  .. 
VII 


Cash 

Portfol  0  of  actively  traded  securities 

Accoui  Its  receivable 

Invent)  iry 

BuikJir^ 

Land 


Investttient  in  T1  

Goodwjill  and  going  concern  value 


$200 
300 
600 
300 
800 
200 
450 
400 


$200 
*266 
531 
266 
708 
177 
398 
354 


Total 


$3,250 


$2900 


*AII  numtjers  ro  jnded  for  convenience. 


(viij  As  illustrated  by  this  example, 
reapplying  §  1.33p-6T(c)(3)  results  in  a  basis 


increase  for  some  assets  and  a  basis  decrease 
.  for  other  assets.  The  amount  of  redetermined 


AGUB  allocated  to  each  acquisition  date 
asset  is  determined  as  follows: 


Asset 


Original  (c)(3) 
allocation 


Redetermined 

(c)(3) 

allocation 


Increase 
(decrease) 


Portfolio  of  active  /  traded  securities 
Accounts  receivaljile 

Inventory  

Building  

Land  

Investment  in  T1 

Goodwill  and  goirig  concern  value 


$268 
536 
268 
714 
178 
402 
134 


$266 
531 
266 
708 
177 
398 
354 


$(2) 
(5) 
(2) 
(6) 
(1) 
(4) 

220 


Total 


$2,500 


$2,700 


$200 


Example  4.  (i) 
purchases  all  of 
makes  a  section 
$700  of  cash  and 
maximum  $300  c 
at  various  times 
under  general 
later  payments 
account  by  P 
however,  that  the 
the  contingent 
ascertainable,  f  h  s 
assets  (other  than 
concern  value)  as 
following  day  is 


On 


t  le  I 
2  38( 


n  I 


January  1,  2001.  P 
outstanding  T  stock  and 
election  for  T.  P  pays 
promises  also  to  pay  a 
'  contingent  consideration 
the  future.  Assume  that, 
iples  of  tax  law,  such 
properly  taken  into 
paid.  Assume  also, 
current  fair  market  value  of 
payments  is  reasonably 
fair  market  value  of  T's 
goodwill  and  going 
of  the  beginning  of  the 
follows: 


pri  ic 
ar  3 
'  when 


(ii)  T  has  no  liabilities.  The  AGUB  is  $700. 
In  calculating  ADSP,  assume  that,  under 
§  1.1001-1.  the  current  amount  realized 
attributable  to  the  contingent  consideration  is 
$200.  ADSP  is  therefore  $900  ($700  cash  plus 
$200). 

(iii)  (A)  The  AGUB  of  $700  is  ratably 
allocated  among  T's  Class  V  acquisition  date 
assets  in  proportion  to  their  fair  market 
values  as  follows: 


assets  in  proportion  to  their  fair  market 
values  as  follows: 


Asset 

Basis 

Eauioment  

$200 

Non-actively  traded  securities  .. 
Building  

100 
500 

Total 

$800 

LSI 


Asset 
class 


V 

V 

V 

Total 


Assets 


Equipnent  

Non-a(  lively  traded  se- 

curit  es. 
Buildir  3  


Fair  mar- 
ket value 


$200 
100 

500 


Asset 

Basis 

Equipment  ($700  x  200/8001  ■  •■• 
Non-actively  traded  securities 

($700  X  100/800)  

Building  ($700  x  500/800)  

$175.00 

87.50 
437.50 

Total  

$700.00 

$800 


(B)  No  amount  is  allocated  to  goodwill  or 
going  concern  value. 

(iv)  (A)  The  ADSP  of  $900  is  ratably 
allocated  among  T's  Class  V  acquisition  date 


(B)  The  remaining  ADSP,  $100,  is  allocated 
to  goodwill  and  going  concern  value  (Class 
VII). 

(v)  P  and  T  file  a  consolidated  return  for 
2001  and  each  following  year  with  P  as  the 
common  parent  of  the  affiliated  group. 

(vi)  In  2004,  a  contingent  amount  of  $120 
is  paid  by  P.  Assume  that,  under  general 
principles  of  tax  law,  the  payment  is  properly 
taken  into  account  by  P  at  the  time  made.  In 
2004,  there  is  an  increase  in  T's  AGUB  of 
$120.  The  amount  of  the  increase  allocated 
to  each  acquisition  date  asset  is  determined 
as  follows: 
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T 


Asset 


Original  AGUB 


Redetermined 
AGUB 


Increase 


Equipment 

Land  

Building  

Goodwill  and  going  concern  value 

Total  


$175.00 

87.50 

437.50 

0.00 


$700.00 


$200.00 

100.00 

500.00 

20.00 


$820.00 


$25.00 
12.50 
62.50 
20.00 


$120.00 


Par.  8.  Section  1.338-lOT  is  added  to 
read  as  follows: 

§  1 .338-1 OT    Filing  of  returns  (temporary). 

(a)  Returns  including  tax  liability  from 
deemed  asset  sale — (1)  In  general. 
Except  as  provided  in  paragraphs  {a)(2) 
and  (3)  of  this  section,  any  deemed  sale 
gain  is  reported  on  the  final  return  of 
old  target  filed  for  old  target's  taxable 
year  that  ends  at  the  close  of  the 
acquisition  date.  If  old  target  is  the 
common  parent  of  an  affiliated  group, 
the  final  return  may  be  a  consolidated 
return  (any  such  consolidated  return 
must  also  include  any  deemed  sale  gain 
of  any  members  of  the  consolidated 
group  that  are  acquired  by  the 
purchasing  corporation  on  the  same 
acquisition  date  as  old  target). 

(2)  Old  target's  final  taxable  year 
otherwise  included  in  consolidated 
return  of  selling  group — (i)  General  rule. 
If  the  selling  group  files  a  consolidated 
return  for  the  period  that  includes  the 
acquisition  date,  old  target  is 
disaffiliated  from  that  group 
immediately  before  the  deemed  asset 
sale  and  must  file  a  deemed  sale  return 
separate  from  the  group  that  includes 
only  the  deemed  sale  gain  and  the 
carryover  items  specified  in  paragraph 
(a)(2)(iii]  of  this  section.  The  deemed 
asset  sale  occurs  at  the  close  of  the 
acquisition  date  and  is  the  last 
transaction  of  old  target.  Any 
transactions  of  old  target  occurring  on 
the  acquisition  date  other  than  the 
deemed  asset  sale  are  included  in  the 
selling  group's  consolidated  return.  A 
deemed  sale  return  includes  a  combined 
deemed  sale  return  as  defined  in 
paragraph  (a)(4)  of  this  section. 

(ii)  Separate  taxable  year.  The 
deemed  asset  sale  included  in  the 
deemed  sale  return  under  this  paragraph 
(a)(2)  occufs  in  a  separate  taxable  year, 
except  that  old  target's  taxable  year  of 
the  sale  and  the  consolidated  year  of  the 
selling  group  that  includes  the 
acquisition  date  are  treated  as  the  same 
year  for  purposes  of  determining  the 
number  of  years  in  a  carryover  or 
carryback  period. 

(iii)  Carryover  and  carryback  of  tax 
attributes.  Target's  attributes  may  be 
carried  over  to,  and  carried  back  from, 
the  deemed  sale  return  under  the  rules 


applicable  to  a  corporation  that  ceases 
to  be  a  member  of  a  consolidated  group. 

(iv)  Old  target  is  a  component 
member  of  purchasing  corporation's 
controlled  group.  For  purposes  of  its 
deemed  sale  return,  target  is  a 
component  member  of  the  controlled 
group  of  corporations  including  the 
purchasing  corporation  unless  target  is 
treated  as  an  excluded  member  imder 
section  1563(b)(2). 

(3)  Old  target  is  an  S  corporation.  If 
target  is  an  S  corporation  for  the  period 
that  ends  on  the  day  before  the 
acquisition  date,  old  target  must  file  a 
deemed  sale  return  as  a  C  corporation. 
For  this  purpose,  the  principles  of 
paragraph  (a)(2)  of  this  section  apply. 
This  paragraph  (a)(3)  does  not  apply  if 
an  election  under  section  338(h)(10)  is 
made  for  the  S  corporation. 

(4)  Combined  deemed  sale  return — (i) 
General  rule.  Under  section  338{h)(15), 
a  combined  deemed  sale  return 
(combined  return)  may  be  filed  for  all 
targets  from  a  single  selling 
consolidated  group  (as  defined  in 

§  1.338(h)(10)-lT(b)(3))  that  are 
acquired  by  the  purchasing  corporation 
on  the  same  acquisition  date  and  that 
otherwise  would  be  required  to  file 
separate  deemed  sale  returns.  The 
combined  return  must  include  all  such 
targets.  For  example,  T  and  Tl  may  be 
included  in  a  combined  return  if 

(A)  T  and  Tl  are  directly  owned 
subsidiaries  of  S; 

(B)  S  is  the  common  parent  of  a 
consolidated  group;  and 

(C)  P  makes  qualified  stock  purchases 
of  T  and  Tl  on  the  same  acquisition 
date. 

(ii)  Gain  and  loss  offsets.  Gains  and 
losses  recognized  on  the  deemed  asset 
sales  by  targets  included  in  a  combined 
return  are  treated  as  the  gains  and  losses 
of  a  single  target.  In  addition,  loss 
carryovers  of  a  target  that  were  not 
subject  to  the  separate  return  limitation 
year  restrictions  (SRLY  restrictions)  of 
the  consolidated  return  regulations 
while  that  target  was  a  member  of  the 
selling  consolidated  group  may  be 
applied  without  limitation  to  the  gains 
of  other  targets  included  in  the 
combined  return.  If,  however,  a  target 
has  loss  carryovers  that  were  subject  to 
the  SRLY  restrictions  while  that  target 


was  a  member  of  the  selling 
consolidated  group,  the  use  of  those 
losses  in  the  combined  return  continues 
to  be  subject  to  those  restrictions, 
applied  in  the  same  manner  as  if  the 
combined  retiu^n  were  a  consolidated 
return.  A  similar  rule  applies,  when 
appropriate,  to  other  tax  attributes. 

(iii)  Procedure  for  filing  a  combined 
return.  A  combined  return  is  made  by 
filing  a  single  corporation  income  tax 
return  in  lieu  of  separate  deemed  sale 
retiuTis  for  all  targets  required  to  be 
included  in  the  combined  return.  The 
combined  return  reflects  the  deemed 
asset  sales  of  all  targets  required  to  be 
included  in  the  combined  return.  If  the 
targets  included  in  the  combined  return 
constitute  a  single  affiliated  group 
within  the  meaning  of  section  1504(a), 
the  income  tax  return  is  signed  by  an 
officer  of  the  common  parent  of  that 
group.  Otherwise,  the  return  must  be 
signed  by  an  officer  of  each  target 
included  in  the  combined  return.  Rules 
similar  to  the  rules  in  §  1.1502-75(j) 
apply  for  purposes  of  preparing  the 
combined  retiu-n.  The  combined  retiun 
must  include  an  attachment 
prominently  identified  as  an 
"ELECTION  TO  FILE  A  COMBINED 
RETURN  UNDER  SECTION  338(h)(15)." 
The  attachment  must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  of  each 
target  required  to  be  included  in  the 
combined  return; 

(B)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
EACH  TARGET  IDENTIFIED  IN  THIS 
ELECTION  TO  FILE  A  COMBINED 
RETURN  CONSENTS  TO  THE  FILING 
OF  A  COMBINED  RETURN; 

(C)  For  each  target,  be  signed  by  a 
person  who  states  under  penalties  of 
perjury  that  he  or  she  is  authorized  to 
act  on  behalf  of  such  target. 

(iv)  Consequences  of  filing  a 
combined  return.  Each  target  included 
in  a  combined  return  is  severally  liable 
for  any  tax  associated  with  the 
combined  return.  See  §  1.338-lT(b)(3). 

(5)  Deemed  sale  excluded  from 
purchasing  corporation's  consolidated 
return.  Old  target  may  not  be  considered 
a  member  of  any  affiliated  group  that 
includes  the  purchasing  corporation 
with  respect  to  its  deemed  asset  sale. 
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(6)  Due  date  )  or  old  target 's  final 
return — (i)  Gent  ral  rule.  Old  target's 
final  return  is  gonerally  due  on  the  15th 
day  of  the  third  calendar  month 
following  the  m  anth  in  which  the 
acquisition  date  occurs.  See  section 
6072  (time  for  fi  ling  income  tax  returns). 

(ii)  AppUcatii  nof§  1.1502-76(c)—(A) 
In  general.  Sect  on  1.1502-76(c)  applies 
to  old  target's  fi  lal  return  if  old  target 
was  a  member  c  f  a  selling  group  that  did 
not  file  consolic  ated  returns  for  the 
taxable  year  of  t  le  common  parent  that 
precedes  the  yei  ir  that  includes  old 
target's  acquisit  on  date.  If  the  selling 
group  has  not  fi  ed  a  consolidated 
return  that  inch  des  old  target's  taxable 
period  that  end:  on  the  acquisition  date, 
target  may,  on  o  r  before  the  final  return 
due  date  (incluc  ing  extensions), 
either — 

(1)  File  a  deei  led  sale  return  on  the 
assumption  thai  the  selling  group  will 
file  the  consolic  ated  return;  or 

[2)  File  a  retu  n  for  so  much  of  old 
target's  taxable  )eriod  as  ends  at  the 
close  of  the  acqi  lisition  date  on  the 
assumption  thai  the  consolidated  return 
will  not  be  filed 

(B)  Deemed  e.  :tension.  For  purposes 
of  applying  §  1.  502-76(c)(2),  an 
extension  of  tim  e  to  file  old  target's  final 
retiun  is  consid  jred  to  be  in  effect  imtil 
the  last  date  for  making  the  election 
under  section  3: 18. 

(C)  Erroneous  filing  of  deemed  sale 
return.  If,  under  this  paragraph  {a)(6){ii), 
target  files  a  de€  med  sale  return  but  the 
selling  group  dc  es  not  file  a 
consolidated  relum,  target  must  file  a 
substituted  retu  -n  for  old  target  not  later 
than  the  due  da  e  (including  extensions) 
for  the  return  of  the  common  parent 
with  which  old  target  would  have  been 
included  in  the  :onsolidated  return.  The 
substituted  retu  "n  is  for  so  much  of  old 
target's  taxable  ;  'ear  as  ends  at  the  close 
of  the  acquisition  date.  Under  §  1.1502- 
76(c)(2),  the  dee  med  sale  return  is  not 
considered  a  ret  am  for  purposes  of 
section  6011  (re  ating  to  the  general 
requirement  of ;  iling  a  return)  if  a 
substituted  retu  n  must  be  filed. 

(D)  Erroneous  filing  of  return  for 
regular  tax  year  If,  under  this  paragraph 
(a)(6){ii),  target  iles  a  return  for  so  much 
of  old  target's  re  gular  taxable  year  as 
ends  at  the  closi  s  of  the  acquisition  date 
but  the  selling  g  roup  files  a  consolidated 
return,  target  m  ist  file  an  amended 
return  for  old  ta  -get  not  later  than  the 
due  date  (inclu(  ing  extensions)  for  the 
selling  group's  (  onsolidated  return.  (The 
amended  return  is  a  deemed  sale 
return.) 

(E)  Last  date  J  or  payment  of  tax.  If 
either  a  substiti  ted  or  amended  final 
return  of  old  tar  ^et  is  filed  under  this 
paragraph  (a)(6Iii),  the  last  date 


prescribed  for  payment  of  tax  is  the  final 
return  due  date  (as  defined  in  paragraph 
(a)(6)(i)  of  this  section). 

(7)  Examples.  The  following  examples 
illustrate  this  paragraph  (a): 

Example  J.  (i)  S  is  the  common  parent  of 
a  consolidated  group  that  includes  T.  The  S 
group  files  calendar  year  consolidated 
returns.  At  the  close  of  June  30  of  Year  1 ,  P 
makes  a  qualified  stock  purchase  of  T  from 
S.  P  makes  a  section  338  election  for  T,  and 
T's  deemed  asset  sale  occurs  as  of  the  close 
of  T's  acquisition  date  (June  30). 

(ii)  T  is  considered  disaffiliated  for 
purposes  of  reporting  the  deemed  sale  gain. 
Accordingly,  T  is  included  in  the  S  group's 
consolidated  return  through  T's  acquisition 
date  except  that  the  tax  liability  for  the 
deemed  sale  gain  is  reported  in  a  separate 
deemed  sale  return  of  T.  Provided  that  T  is 
not  treated  as  an  excluded  member  under 
section  1563(b)(2),  T  is  a  component  member 
of  P's  controlled  group  for  the  taxable  year 
of  the  deemed  asset  sale,  and  the  taxable 
income  bracket  amounts  available  in 
calculating  tax  on  the  deemed  sale  return 
must  be  limited  accordingly. 

(iii)  If  P  purchased  the  stock  of  T  at  10  a.m. 
on  June  30  of  Year  1 ,  the  results  would  be 
the  same.  See  paragraph  (a)(2)(i)  of  this 
section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  S  group  does  not 
file  consolidated  returns.  T  must  file  a 
separate  return  for  its  taxable  year  ending  on 
June  30  of  Year  1,  which  return  includes  the 
deemed  asset  sale. 

(b)  Waiver — (1)  Certain  additions  to 
tax.  An  addition  to  tax  or  additional 
amount  (addition)  under  subchapter  A 
of  chapter  68  of  the  Internal  Revenue 
Code  arising  on  or  before  the  last  day  for 
making  the  election  under  section  338 
because  of  circumstances  that  would  not 
exist  but  for  an  election  under  section 
338,  is  waived  if — 

(i)  Under  the  particular  statute  the 
addition  is  excusable  upon  a  showing  of 
reasonable  cause;  tod 

(ii)  Corrective  action  is  taken  on  or 
before  the  last  day. 

(2)  Notification.  The  Internal  Revenue 
Service  should  be  notified  at  the  time  of 
correction  {e.g.,  by  attaching  a  statement 
to  a  return  that  constitutes  corrective 
action)  that  the  waiver  rule  of  this 
paragraph  (b)  is  being  asserted. 

(3)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return — 
(i)  In  general.  If  paragraph  (b)(1)  of  this 
section  applies  or  would  apply  if  there 
were  an  underpayment,  any  election  or 
other  action  that  must  be  specified  on  a 
timely  filed  return  for  the  taxable  period 
covered  by  the  late  filed  return 
described  in  paragraph  (b)(1)  of  this 
section  is  considered  timely  if  specified 
on  a  late-filed  return  filed  on  or  before 
the  last  day  for  making  the  election 
under  section  338. 

(ii)  New  target  in  purchasing 
corporation's  consolidated  return.  If 


new  target  is  includible  for  its  first 
taxable  year  in  a  consolidated  return 
filed  by  the  affiliated  group  of  which  the 
purchasing  corporation  is  a  member  on 
or  before  the  last  day  for  making  the 
election  under  section  338,  any  election 
or  other  action  that  must  be  specified  in 
a  timely  filed  return  for  new  target's  first 
taxable  year  (but  which  is  not  specified 
in  the  consolidated  return)  is  considered 
timely  if  specified  in  an  amended  return 
filed  on  or  before  such  last  day,  at  the 
place  where  the  consolidated  return  was 
filed. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (b): 

Example  1 .  T  is  an  unaffiliated  corporation 
with  a  tax  year  ending  March  31.  At  the  close 
of  September  20  of  Year  1,  P  makes  a 
qualified  stock  purchase  of  T.  P  does  not  join 
in  filing  a  consolidated  return.  P  makes  a 
section  338  election  for  T  on  or  before  June 
15  of  Year  2,  which  causes  T's  taxable  year 
to  end  as  of  the  close  of  September  20  of  Year 
1 .  An  income  tax  return  for  T's  taxable  period 
ending  on  September  20  of  Year  1  was  due 
on  December  15  of  Year  1.  Additions  to  tax 
for  failure  to  file  a  return  and  to  pay  tax 
shown  on  a  return  will  not  be  imposed  if  T's 
return  is  filed  and  the  tax  paid  on  or  before 
June  15  of  Year  2.  (This  waiver  applies  even    • 
if  the  acquisition  date  coincides  with  the  last 
day  of  T's  former  taxable  year,  i.e.,  March  31 
of  Year  2.)  Interest  on  any  underpayment  of 
tax  for  old  T's  short  taxable  year  ending 
September  20  of  Year  1  runs  from  December 
15  of  Yeeu- 1.  A  statement  indicating  that  the 
waiver  rule  of  this  paragraph  is  being 
asserted  should  be  attached  to  T's  return. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  Assume  further  that  new  T 
adopts  the  calendar  year  by  filing,  on  or 
before  June  15  of  Year  2,  its  first  return  (for 
the  period  beginning  on  September  21  of 
Year  1  and  ending  on  December  31  of  Year 
1)  indicating  that  a  calendar  year  is  chosen. 
See  §  1.338-lT(b)(l).  Any  additions  to  tax  or 
amounts  described  in  this  peiragraph  (b)  that 
arise  because  of  the  late  filing  of  a  return  for 
the  period  ending  on  December  31  of  Year  1 
are  waived,  because  they  are  based  on 
circumstances  that  would  not  exist  but  for 
the  section  338  election.  Notwithstanding 
this  waiver,  however,  the  return  is  still 
considered  due  March  15  of  Year  2,  and 
interest  on  any  underpayment  runs  from  that 
date. 

Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that  T's  former  taxable 
year  ends  on  October  31.  Although  prior  to 
the  election  old  T  had  a  return  due  on 
January  15  of  Year  2  for  its  year  ending 
October  31  of  Year  1,  that  return  need  not  be 
filed  because  a  timely  election  under  section 
338  was  made.  Instead,  old  T  must  file  a  final 
return  for  the  period  ending  on  September  20 
of  Year  1,  which  is  due  on  December  15  of 
Year  1. 

§§  1 .338(b)-1 , 1 .338(b)-2T,  1 .338(b)-3T,  and 
1.338(hK10)-1     [Removed] 

Par.  9.  Sections  1.338fl3)-l,  1.338(b)- 
2T,  and  1.338(b)-3T,  and  1.338(h)(10)- 
1  are  removed. 
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Par.  10.  Section  1.338{h)(10}-lT  is 
added  to  read  as  follows: 

§  1 .338<hK1  OH  T    Deemed  asset  sale  and 
liquidation  (temporary). 

(a)  Scope.  This  section  prescribes 
rules  for  qualification  for  a  section 
338(h)(10)  election  and  for  making  a 
section  338(h){10)  election.  This  section 
also  prescribes  the  consequences  of 
such  election.  The  rules  of  this  section 
are  in  addition  to  the  rules  of  §§  1.338- 
OT  through  1.338-7T,  1.338-8,  1.338-9, 
1.338-lOT,  and  1.338(i)-lT  and,  in 
appropriate  cases,  apply  instead  of  the 
rules  of  §§  1.338-OT  through  1.338-7T, 
1.338-8,  1.338-9, 1.338-lOT,  and 
1.338(i)-lT. 

(b)  Definitions — (1)  Consolidated 
target.  A  consolidated  target  is  a  target 
that  is  a  member  of  a  consolidated  group 
within  the  meaning  of  §  1.1 502-1  (h)  on 
the  acquisition  date  and  is  not  the 
common  parent  of  the  group  on  that 
date. 

(2)  Selling  consolidated  group.  A 
selling  consolidated  group  is  the 
consolidated  group  of  which  the 
consolidated  target  is  a  member  on  the 
acquisition  date. 

(3)  Selling  affiliate;  affiliated  target.  A 
selling  affiliate  is  a  domestic 
corporation  that  owns  on  the  acquisition 
date  an  amount  of  stock  in  a  domestic 
target,  which  amount  of  stock  is 
described  in  section  1504(a)(2),  and 
does  not  join  in  filing  a  consolidated 
return  with  the  target.  In  such  case,  the 
target  is  an  affiliated  target. 

(4)  S  corporation  target.  An  S 
corporation  target  is  a  target  that  is  an 
S  corporation  immediately  before  the 
acquisition  date. 

(5)  S  corporation  shareholders.  S 
corporation  shareholders  are  the  S 
corporation  target's  shareholders. 
Unless  otherwise  indicated,  a  reference 
to  S  corporation  shareholders  refers 
both  to  S  corporation  shareholders  who 
do  and  those  who  do  not  sell  their  target 
stock. 

(6)  Liquidation.  Any  reference  in  this 
section  to  a  liquidation  is  treated  as  a 
reference  to  the  transfer  described  in 
paragraph  (d)(4)  of  this  section 
notwithstanding  its  ultimate 
characterization  for  Federal  income  tax 
piu-poses. 

(c)  Section  338(h)(10)  election— {1)  In 
general.  A  section  338(h)(10)  election 
may  be  made  for  T  if  P  acquires  stock 
meeting  the  requirements  of  section 
1504(a)(2)  from  a  selling  consolidated 
group,  a  selling  affiliate,  or  the  S 
corporation  shareholders  in  a  qualified 
stock  purchase. 

(2)  Simultaneous  joint  election 
requirement.  A  section  338(h)(10) 
election  is  made  jointly  by  P  and  the 


selling  consolidated  group  (or  the 
selling  affiliate  or  the  S  corporation 
shareholders)  on  Form  8023  in 
accordance  with  the  instructions  to  the 
form.  S  corporation  shareholders  who 
do  not  sell  their  stock  must  also  consent 
to  the  election.  The  section  338(h)(10) 
election  must  be  made  not  later  than  the 
15th  day  of  the  9th  month  beginning 
after  the  month  in  which  the  acquisition 
date  occurs. 

(3)  Irrevocability.  A  section  338(h)(10) 
election  is  irrevocable.  If  a  section 
338(h)(10)  election  is  made  for  T,  a 
section  338  election  is  deemed  made  for 
T. 

(4)  Effect  of  invalid  election.  If  a 
section  338(h)(10)  election  for  T  is  not 
valid,  the  section  338  election  for  T  is 
also  not  valid. 

(d)  Certain  consequences  of  section 
338(h)(l0)  election.  For  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code 
(except  as  provided  in  §  1.338-lT(b)(2)), 
the  consequences  to  the  parties  of 
making  a  section  338(h)(10)  election  for 
T  are  as  follows: 

(1)  P.  P  is  automatically  deemed  to 
have  made  a  gain  recognition  election 
for  its  nonrecently  purchased  T  stock,  if 
any.  The  effect  of  a  gain  recognition 
election  includes  a  taxable  deemed  sale 
by  P  on  the  acquisition  date  of  any 
nonrecently  pinchased  target  stock.  See 
§1.338-5T(d). 

(2)  New  T.  The  AGUE  for  new  T's 
assets  is  determined  under  §  1.338-5T 
and  is  allocated  among  the  acquisition 
date  assets  under  §§  1.338-6T  and 
1.338-7T.  Notwithstanding  paragraph 
(d)(4)  of  this  sectiop  (deemed 
liquidation  of  old  T),  new  T  remains 
liable  for  the  tax  liabilities  of  old  T 
(including  the  tax  liability  for  the 
deemed  sale  gain).  For  example,  new  T 
remains  liable  for  the  tax  liabilities  of 
the  members  of  any  consolidated  group 
that  are  attributable  to  taxable  years  in 
which  those  corporations  and  old  T 
joined  in  the  same  consolidated  return. 
See§1.1502-6(a). 

(3)  Old  T— deemed  sale—(i)  In 
general.  Old  T  is  treated  as  transferring 
all  of  its  assets  to  an  unrelated  person 
in  exchange  for  consideration  that 
includes  the  assumption  of  or  taking 
subject  to  liabilities  in  a  single 
transaction  at  the  close  of  the 
acquisition  date  (but  before  the  deemed 
liquidation).  See  §  1.338-lT(a)  regarding 
the  tax  characterization  of  the  deemed 
asset  sale.  ADSP  for  old  T  is  determined 
under  §  1.338-4T  and  allocated  among 
the  acquisition  date  assets  under 

§§  1.338-6T  and  1.338-7T.  Old  T 
realizes  the  deemed  sale  gain  from  the 
deemed  asset  sale  before  the  close  of  the 
acquisition  date  while  old  T  is  a 
member  of  the  selling  consolidated 


group  (or  owned  by  the  selling  affiliate 
or  owned  by  the  S  corporation 
shareholders)?  If  T  is  an  affiliated  target, 
or  an  S  corporation  target,  the  principles 
of  §§1.338-2T(c)(10)  and  1.338- 
10T(a)(l).  (5).  and  (6)(i)  apply  to  the 
return  on  which  the  deemed  sale  gain  is 
reported.  When  T  is  an  S  corporation 
target,  T's  S  election  continues  in  effect 
through  the  close  of  the  acquisition  date 
(including  the  time  of  the  deemed  asset 
sale  and  the  deemed  liquidation) 
notwithstanding  section  1362(d)(2)(B). 
Also,  when  T  is  an  S  corporation  target, 
any  direct  and  indirect  subsidiaries  of  T 
which  T  has  elected  to  treat  as  qualified 
subchapter  S  subsidiaries  under  section 
1361(b)(3)  remain  qualified  subchapter 
S  subsidiaries  through  the  close  of  the 
acquisition  date.  No  similar  rule  applies 
wlien  a  qualified  subchapter  S 
subsidiary,  as  opposed  to  the  S 
corporation  that  is  its  owner,  is  the 
target  the  stock  of  which  is  actually 
purchased. 

(ii)  Tiered  targets.  In  the  case  of 
parent-subsidiary  chains  of  corporations 
making  elections  luider  section 
338(h)(10),  the  deemed  asset  sale  of  a 
parent  corporation  is  considered  to 
precede  that  of  its  subsidiary.  See 
§1.338-3T(4)(i). 

(4)  Old  T  and  selling  consolidated 
group,  selling  affiliate,  or  S  corporation 
shareholders — deemed  liquidation;  tax 
characterization — (i)  In  general.  Old  T  is 
treated  as  if,  before  the  close  of  the 
acquisition  date,  after  the  deemed  asset 
sale  in  paragraph  (d)(3)  of  this  section, 
and  while  old  T  is  a  member  of  the 
selling  consolidated  group  (or  owned  by 
the  selling  affiliate  or  owned  by  the  S 
corporation  shareholders),  it  transferred 
all  of  its  assets  to  members  of  the  selling 
consolidated  group,  the  selling  affiliate, 
or  S  corporation  shareholders  and 
ceased  to  exist.  The  transfer  from  old  T 
is  characterized  for  Federal  income  tax 
purposes  in  the  same  manner  as  if  the 
parties  had  actually  engaged  in  the 
transactions  deemed  to  occur  because  of 
this  section  and  taking  into  account 
other  transactions  that  actually  occurred 
or  are  deemed  to  occin.  For  example, 
the  transfer  may  be  treated  as  a 
distribution  in  pursuance  of  a  plan  of 
reorganization,  a  distribution  in 
complete  cancellation  or  redemption  of 
all  its  stock,  one  of  a  series  of 
distributions  in  complete  cancellation 
or  redemption  of  all  its  stock  in 
accordance  with  a  plan  of  liquidation, 
or  part  of  a  circular  flow  of  cash.  In  most 
cases,  the  transfer  will  be  treated  as  a 
distribution  in  complete  liquidation  to 
which  section  336  or  337  applies. 

(ii)  Tiered  targets.  In  the  case  of 
parent-subsidiary  chains  of  corporations 
making  elections  under  section 
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(iii)  T  stock  not  acquired.  A  minority 
shareholder  does  not  recognize  gain  or 
loss  under  this  sec:tion  with  respect  to 
shares  of  T  stock  retained  by  the 
shareholder.  The  shareholder's  basis 
and  holding  period  for  that  T  stock  is 
not  affected  by  the  section  338(h)(10) 
election. 

(7)  Consolidated  return  of  selling 
consolidated  group.  If  P  acquires  T  in  a 
qualified  stock  purchase  from  a  selling 
consolidated  group — 

(i)  The  selling  consolidated  group 
must  file  a  consolidated  return  for  the 
taxable  period  that  includes  the 
acquisition  date; 

(ii)  A  consolidated  return  for  the 
selling  consolidated  group  for  that 
period  may  not  be  withdrawn  on  or  after 
the  day  that  a  section  338(h)(10) 
election  is  made  for  T;  and 

(iii)  Permission  to  discontinue  filing 
consolidated  returns  cannot  be  granted 
for,  and  cannot  apply  to,  that  period  or 
any  of  the  immediately  preceding 
taxable  periods  during  which 
consolidated  returns  continuously  have 
been  filed. 

(8)  Availability  of  the  section  453 
installment  method.  Solely  for  purposes 
of  applying  sections  453,  453A,  and 
453B,  and  the  regulations  thereunder 
(the  installment  method)  to  determine 
the  consequences  to  old  T  in  the 
deemed  asset  sale  and  to  old  T  (and  its 
shareholders,  if  relevant)  in  the  deemed 
liquidation,  the  rules  in  paragraphs 
(d)(1)  through  (7)  of  this  section  are 
modified  as  follows: 

(i)  In  deemed  asset  sale.  Old  T  is 
treated  as  receiving  in  the  deemed  asset 
sale  new  T  installment  obligations,  the 
terms  of  which  are  identical  (except  as 
to  the  obligor)  to  P  installment 
obligations  issued  in  exchange  for 
recently  purchased  stock  of  T.  Old  T  is 
treated  as  receiving  in  cash  all  other 
consideration  in  the  deemed  asset  sale 
other  than  the  assumption  of,  or  taking 
subject  to,  old  T  liabilities.  For  example, 
old  T  is  treated  as  receiving  in  cash  any 
amounts  attributable  to  the  grossing-up 
of  amount  realized  under  §  1.338— 4T{c). 
The  amount  realized  for  recently 
purchased  stock  taken  into  account  in 
determining  ADSP  is  adjusted  (and, 
thus,  ADSP  is  redetermined)  to  reflect 
the  amounts  paid  under  an  installment 
obligation  for  the  stock  when  the  total 
payments  under  the  installment 
obligation  are  greater  or  less  than  the 
amount  realized. 

(ii)  In  deemed  liquidation.  Old  T  is 
treated  as  distributing  in  the  deemed 
liquidation  the  new  T  installment 
obligations  that  it  is  treated  as  receiving 
in  the  deemed  asset  sale.  The  members 
of  the  selling  consolidated  group,  the 
selling  affiliate,  or  the  S  corporation 


shareholders  are  treated  as  receiving  in 
the  deemed  liquidation  the  new  T 
installment  obligations  that  correspond 
to  the  P  instdlment  obligations  they 
actually  received  individually  in 
exchange  for  their  recently  purchased 
stock.  The  new  T  installment 
obligations  may  be  recharacterized 
under  other  rules.  See  for  example 
§  1.453-1 1(a)(2)  which,  in  certain 
circumstances,  treats  the  new  T 
installment  obligations  deemed 
distributed  by  old  T  as  if  they  were 
issued  by  new  T  in  exchange  for  the 
members'  of  the  selling  consolidated 
group,  the  selling  affiliate's,  or  the  S 
corporation  shareholders'  stock  in  old  T. 
The  members  of  the  selling  consolidated 
group,  the  selling  affiliate,  or  the  S 
corporation  shareholders  are  treated  as 
receiving  all  other  consideration  in  the 
deemed  liquidation  in  cash. 

(9)  treatment  consistent  with  an 
actual  asset  sale.  Old  T  may  not  assert 
any  provision  in  section  338(h)(10)  or 
this  section  to  obtain  a  tax  result  that 
would  not  be  obtained  if  the  parties  had 
actually  engaged  in  the  transactions 
deemed  to  occur  because  of  this  section 
and  taking  into  account  other 
transactions  that  actually  occurred  or 
are  deemed  to  occur. 

(e)  Examples.  The  following  examples 
illustrate  this  section: 

Example  1.  (i)  Si  owns  all  of  the  T  stock 
and  T  owns  all  of  the  stock  of  Tl  and  T2.  Si 
is  the  common  parent  of  a  consolidated 
group  that  includes  T,  Tl,  and  T2.  P  makes 
a  qualified  stock  purchase  of  all  of  the  T 
stock  from  Si.  Si  joins  with  P  in  making  a 
section  338(h)(10)  election  for  T  and  for  the 
deemed  purchase  of  Tl.  A  section  338 
election  is  not  made  for  T2. 

(ii)  Si  does  not  recognize  gain  or  loss  on 
the  sale  of  the  T  stock  and  T  does  not 
recognize  gain  or  loss  on  the  sale  of  the  Tl 
stock  because  section  338(h)(10)  elections  are 
made  for  T  and  Tl.  Thus,  for  example,  gain 
or  loss  realized  on  the  sale  of  the  T  or  Tl 
stock  is  not  taken  into  account  in  earnings 
and  profits.  However,  because  a  section  338 
election  is  not  made  for  T2.  T  must  recognize 
any  gain  or  loss  realized  on  the  deemed  sale 
of  the  T2  stock.  See  §  1.338-4T(h). 

(iii)  The  results  would  be  the  same  if  Si, 
T.  Tl,  and  T2  are  not  members  of  any 
consolidated  group,  because  Si  and  T  are 
selling  affiliates. 

Example  2.  (i)  S  and  T  are  solvent 
corporations.  S  owns  all  of  the  outstanding 
stock  of  T.  S  and  P  agree  to  undertake  the 
following  tran.saction:  T  will  distribute  half 
its  assets  to  S,  and  S  will  assume  half  of  T's 
liabilities.  Then,  P  will  purchase  the  stock  of 
T  from  S.  S  and  P  will  jointly  make  a  section 
338(h)(10)  election  with  respect  to  the  sale  of 
T.  The  corporations  then  complete  the 
transaction  as  agreed. 

(ii)  Under  section  338(a),  the  assets  present 
in  T  at  the  close  of  the  acquisition  date  are 
deemed  sold  by  old  T  to  new  T.  Under 
paragraph  (d)(4)  of  this  section,  the 
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transactions  described  in  paragraph  (d)  of 
this  section  are  treated  in  the  same  manner 
as  if  they  had  actually  occurred.  Because  S 
and  P  had  agreed  that,  after  T's  actual 
distribution  to  S  of  part  of  its  assets,  S  would 
sell  T  to  P  pursuant  to  an  election  under 
section  338(h)(10),  and  because  paragraph 
(d)(4)  of  this  section  deems  T  subsequently 
to  have  transferred  all  its  assets  to  its 
shareholder,  T  is  deemed  to  have  adopted  a 
plan  of  complete  liquidation  under  section 
332.  T's  actual  transfer  of  assets  to  S  is 
treated  as  a  distribution  pursuant  to  that  plan 
of  complete  liquidation. 

Example  3.  (i)  Si  owns  all  of  the 
outstanding  stock  of  both  T  and  S2.  All  three 
are  corporations.  Si  and  P  agree  to  undertake 
the  following  transaction.  T  will  transfer 
substantially  all  of  its  assets  and  liabilities  to 
82,  with  S2  issuing  no  stock  in  exchange 
therefor,  and  retaining  its  other  assets  and 
liabilities.  Then,  P  will  purchase  the  stock  of 
T  from  Si.  Si  and  P  will  jointly  make  a 
section  338(h)(10)  election  with  respect  to 
the  sale  of  T.  The  corporations  then  complete 
the  transaction  as  agreed. 

(ii)  Under  section  338(a),  the  assets  present 
in  T  at  the  close  of  the  acquisition  date  are 
deemed  sold  by  old  T  to  new  T.  Under 
paragraph  (d)(4)  of  this  section,  the 
transactions  described  in  this  section  are 
treated  in  the  same  manner  as  if  they  had 
actually  occurred.  Because  old  T  transferred 
substantially  all  of  its  assets  to  S2,  and  is 
deemed  to  have  distributed  all  its  remaining 
assets  and  gone  out  of  existence,  the  transfer 
of  assets  to  S2,  taking  into  account  the  related 
.transfers,  deemed  and  actual,  qualifies  as  a 
reorganization  under  section  368(a)(1)(D). 


Section  361(c)(1)  and  not  section  332  applies 
to  T's  deemed  liquidation. 

Example  4.  (i)  T  owns  two  assets:  An 
actively  traded  security  (Class  11)  with  a  fair 
market  value  of  $100  and  an  adjusted  basis 
of  $100,  and  inventory  (Class  IV)  with  a  fair 
market  value  of  $100  and  an  adjusted ijasis 
of  $100.  T  has  no  liabilities.  S  is  negotiating 
to  sell  all  the  stock  in  T  to  P  for  $100  cash 
and  contingent  consideration.  Assume  that 
under  generally  applicable  tax  accounting 
rules,  P's  adjusted  basis  in  the  T  stock 
immediately  after  the  purchase  would  be 
$100,  because  the  contingent  consideration  is 
not  taken  into  account.  Thus,  under  the  rules 
of  §  1.33B-5T,  AGUB  would  be  $100.  Under 
the  allocation  rules  of  §  1.338-6T,  the  entire 
$100  would  be  allocated  to  the  Class  II  asset, 
the  actively  traded  security,  and  no  amount 
would  be  allocated  to  the  inventory.  P, 
however,  plans  immediately  to  cause  T  to 
sell  the  inventory,  but  not  the  actively  traded 
secimty,  so  it  requests  that,  prior  to  the  stock 
sale,  S  cause  T  to  create  a  new  subsidiary, 
Newco,  and  contribute  the  actively  traded 
security  to  the  capital  of  Newco.  Because  the 
stock  in  Newco,  which  would  not  be  actively 
traded,  is  a  Class  V  asset,  under  the  rules  of 
§  1.338-6T  $100  of  AGUB  would  be  allocated 
to  the  inventory  and  no  amount  of  AGUB 
would  be  allocated  to  the  Newco  stock. 
Newco's  own  AGUB,  $0  under  the  rules  of 
§  1.338-5T,  would  be  allocated  to  the 
actively  traded  security.  When  P 
subsequently  causes  T  to  sell  the  inventory, 
T  would  realize  no  gain  or  loss  instead  of 
realizing  gain  of  $100. 

(ii)  Assume  that,  if  the  T  stock  had  not 
itself  been  sold  but  T  had  instead  sold  both 
its  inventory  and  the  Newco  stock  to  P,  T 


would  for  tax  purposes  be  deemed  instead  to 
have  sold  both  its  inventory  and  actively 
traded  security  directly  to  P,  with  P  deemed 
then  to  have  created  Newco  and  contributed 
the  actively  traded  security  to  the  capital  of 
Newco.  Section  338,  if  elected,  generally 
recharacterizes  a  stock  sale  as  a  deemed  sale 
of  assets.  The  tax  results  of  the  deemed  sale 
of  assets  should,  where  possible,  be  like 
those  of  an  actual  asset  sale.  Hence,  the 
deemed  sale  of  assets  under  section 
338(h)(10)  should  be  treated  as  one  of  the 
inventory  and  actively  traded  security 
themselves,  not  of  the  inventory  and  Newco 
stock.  That  is  the  substance  of  the 
transaction.  The  anti-abuse  rule  of  §  1.338- 
lT(c)  does  not  apply,  because  the  substance 
of  the  deemed  sale  of  assets  is  a  sale  of  the 
inventory  and  the  actively  traded  security 
themselves,  not  of  the  inventory  and  the 
Newco  stock.  Otherwise,  the  anti-abuse  rule 
might  apply. 

Example  5.  (i)  T,  a  member  of  a  selling 
consolidated  group,  has  only  one  class  of 
stock,  all  of  which  is  owned  by  Si.  On  March 
1  of  Year  2,  Si  sells  its  T  stock  to  P  for 
$80,000,  and  joins  with  P  in  making  a  section 
338(h)(10)  election  for  T.  There  are  no  selling 
costs  or  acquisition  costs.  On  March  1  of  Year 
2,  T  owns  land  with  a  $50,000  basis  and 
$75,000  fair  market  value  and  equipment 
with  a  $30,000  adjusted  basis,  $70,000 
recomputed  basis,  and  $60,000  fair  market 
value.  T  also  has  a  $40,000  liability.  Si  pays 
old  T's  allocable  share  of  the  selling  group's 
consolidated  tax  liability  for  Year  2  including 
the  lax  liabilitv  for  the  deemed  sale  gain  (a 
total  of  $13,600). 

(ii)  ADSP  of  $120,000  ($80,000  +  $40,000 
+  0)  is  allocated  to  each  asset  as  follows: 


Assets 

Basis 

FMV 

Fraction 

Allorable 
ADSP 

Land  

$50,000 
30.000 

$75,000 
60,000 

5/9 
4/9 

$66,667 
53.333 

Equipment  

« 

Total  

$80,000 

$135,000 

1 

$120,000 



(iii)  Under  paragraph  (d)(3)  of  this  section, 
old  T  has  gain  on  the  deemed  sale  of  $40,000 
(consisting  of  $16,667  of  capital  gain  and 
$23,333  of  ordinary  income). 

(iv)  Onder  paragraph  (d)(5)(iii)  of  this 
section.  Si  recognizes  no  gain  or  loss  upon 
its  sale  of  the  old  T  stock  to  P.  Si  also 
recognizes  no  gain  or  loss  upon  the  deemed 
liquidation  of  T.  See  paragraph  (d)(4)  of  this 
section  and  section  332. 

(v)  P's  basis  in  new  T  stock  is  P's  cost  for 
the  stock,  $80,000.  See  section  1012. 

(vi)  Under  §  1.338-5T,  the  AGUB  for  new 
T  is  $120,000,  i.e.,  P's  cost  for  the  old  T  stock 
($80,000)  plus  T's  liability  ($40,000).  This 
AGUB  is  allocated  as  basis  among  the  new 
T  assets  under  §§  1.338-6T  and  1.338-7T. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Si  sells  80  percent  of 
the  old  T  stock  to  P  for  $64,000,  rather  than 
100  percent  of  the  old  T  stock  for  $80,000. 

(ii)  The  consequences  to  P,  T,  and  Si  are 
the  same  as  in  Example  5,  except  that: 


(A)  P's  basis  for  its  80-percent  interest  in 
the  new  T  stock  is  P's  $64,000  cost  for  the 
stock.  See  section  1012. 

(B)  Under  §  1.338-5T,  the  AGUB  for  new 
T  is  $120,000  (I.e.,  $64,000/.8  +  $40,000  + 
$0). 

(C)  Under  paragraph  (d)(4)  of  this  section. 
Si  recognizes  no  gain  or  loss  with  respect  to 
the  retained  stock  in  T.  See  section  332. 

(D)  Under  paragraph  (d)(5)(ii)  of  this 
section,  the  basis  of  the  T  stock  retained  by 
Si  is  $16,000  (i.e.,  $120,000  -  $40,000  (the 
ADSP  amount  for  the  old  T  assets  over  the 
sum  of  new  T's  liabilities  immediately  after 
the  acquisition  date)  x  20  (the  proportion  of 
T  stock  retained  by  Si)). 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  6,  except  that  K,  a  shareholder 
unrelated  to  T  or  P,  owns  the  20  percent  of 
the  T  stock  that  is  not  acquired  by  P  in  the 
qualified  stock  purchase.  K's  basis  in  its  T 
stock  is  $5,000. 

(ii)  The  consequences  to  P.  T,  and  Si  are 
the  same  as  in  Example  6. 


(iii)  Under  paragraph  (d)(6)(iii)  of  this 
section,  K  recognizes  no  gain  or  loss,  and  K's 
basis  in  its  T  slock  remains  at  $5,000. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  the  equipment  is  held 
by  Tl,  a  wholly-owned  subsidiary  of  T,  and 
a  section  3lf8(h)(10)  election  is  also  made  for 
Tl .  The  Tl  stock  has  a  fair  market  value  of 
$60,000.  Tl  has  no  assets  other  than  the 
equipment  and  no  liabilities.  Si  pays  old  T's 
and  old  Tl's  allocable  shares  of  the  selling 
group's  consolidated  tax  liability  for  Year  2 
including  the  tax  liability  for  T  and  Tl's 
deemed  sale  gain. 

(ii)  ADSP  for  T  is  $120,000.  allocated 
$66,667  to  the  land  and  $53,333  to  the  stock. 
Old  T's  deemed  sale  gain  is  $16,667  (the 
capital  gain  on  its  deemed  sale  of  the  land). 
Under  paragraph  (d)(5)(iii)  of  this  section,  old 
T  does  not  recognize  gain  or  loss  on  its 
deemed  sale  of  the  Tl  stock.  See  section  332. 

(iii)  ADSP  for  Tl  is  $53,333  {i.e..  $53,333 
+  S0  +  SO).  On  the  deemed  sale  of  the 
equipment,  Tl  recognizes  ordinary  income  of 
$23,333. 
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$10,000  liability.)  Gross  profit  is  $75,000 
($110,000  selling  price  old  -T's  basis  of 
$35,000).  Old  T's  gross  profit  ratio  is  0.75 
(gross  profit  of  $75,000  +  $100,000  contract 
price).  Thus,  $56,250  (0.75x  the  $75,000  cash 
old  T  is  deemed  to  receive  in  Year  1)  is  Year 
1  gain  attributable  to  the  sale,  and  $18,750 
($75,000  -  $56,250)  is  recovery  of  basis. 

(iv)  In  its  liquidation,  old  T  is  deemed  to 
distribute  the  $25,000  note  to  B.  since  B 
actually  sold  the  stock  partly  for  that 
consideration.  To  the  extent  of  the  remaining 
liquidating  distribution  to  B.  it  is  deemed  to 
receive,  along  with  A  and  C,  the  balance  of 
old  T's  liquidating  assets  in  the  form  of  cash. 
Under  section  453(h).  B,  unless  it  makes  an 
election  under  section  453(d),  is  not  required 
to  treat  the  receipt  of  the  note  as  a  payment 
for  the  T  stock:  P's  payment  of  the  $25,000 
note  in  Year  7  to  B  is  a  payment  for  the  T 
stock.  Because  section  453(h)  applies  to  B, 
old  T's  deemed  liquidating  distribution  of  the 
note  is.  under  section  453B(h),  not  treated  as 
a  taxable  disposition  by  old  T. 

(v)  Under  section  1366,  A  reports  40 
percent,  or  $22,500,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  As  $10,000  adjusted  basis  in 
the  T  stock  to  $32,500.  Next,  in  old  T's 
deemed  liquidation,  A  is  considered  to 
receive  $40,000  for  its  old  T  shares,  causing 
it  to  recognize  an  additional  $7,500  gain  in 
Year  1. 

(vi)  Under  section  1366,  B  reports  40 
percent,  or  $22,500,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  B's  $10,000  adjusted  basis  in 
its  T  stock  to  $32,500.  Next,  in  old  T's 
deemed  liquidation,  B  is  considered  to 
receive  the  $25,000  note  and  $15,000  of  other 
consideration.  Applying  section  453, 
including  section  453(h),  to  the  deemed 
liquidation.  B's  selling  price  and  contract 
price  are  both  $40,000.  Gross  profit  is  $7,500 
($40,000  selling  price  -  B's  basis  of 
$32,500).  B's  gross  profit  ratio  is  0.1875 
(gross  profit  of  $7,500  +  $40,000  contract 
price).  Thus,  $2,812.50  (0.1875  x  $15,000)  is 
Year  1  gain  attributable  to  the  deemed 
liquidation.  In  Year  7,  when  the  $25,000  note 
is  paid,  B  has  $4,687.50  (0.1875  x  $25,000) 
of  additional  gain. 

(vii)  Under  section  1366,  C  reports  20 
percent,  or  $11,250,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  C's  $5,000  adjusted  basis  in  its 
T  stock  to  $16,250.  Next,  in  old  T's  deemed 
liquidation,  C  is  considered  to  receive 
$20,000  for  its  old  T  shares,  causing  it  to 
recognize  an  additional  $3,750  gain  in  Year 
1.  Finally,  under  paragraph  (d)(5)(ii)  of  this 
section,  C  is  considered  to  acquire  its  stock 
in  T  on  the  day  after  the  acquisition  date  for 
$20,000  (fair  market  value  =  grossed-up 
amount  realized  of  $100,000  x  20%).  C's 
holding  period  in  the  stock  deemed  received 
in  new  T  begins  at  that  time. 

(f)  Inapplicability  of  provisions.  The 
provisions  of  section  6043,  §  1.331-l(d), 
and  §  1.332-6  (relating  to  information 
returns  and  recordkeeping  requirements 
for  corporate  liquidations)  do  not  apply 
to  the  deemed  liquidation  of  old  T 
under  paragraph  (d)(4)  of  this  section. 

(g)  Required  information.  The 
Commissioner  may  exercise  the 


authority  granted  in  section 
338{h)(10)(C)(iii)  to  require  provision  of 
any  information  deemed  necessary  to 
carry  out  the  provisions  of  section 
338(h)(10)  by  requiring  submission  of 
information  on  any  tax  reporting  form. 

§1.338(i)-1    [Removed] 
Par.  11.  Section  1.338(i)-l  is 

removed. 
Par.  12.  Section  1.338(i)-lT  is  added 

to  read  as  follows: 

§  1 .338(i)-1  T    Effective  dates  (temporary). 

The  provisions  of  §§  1.338-OT 
through  1.338-7T,  1.338-lOT  and 
1.338(h)(10)-lT  apply  to  any  qualified 
stock  purchase  occiuring  after  January 
5,  2000.  For  rules  applicable  to  qualified 
stock  purchases  on  or  before  January  5, 
2000.  see  §§1.338-0  through  1.338-5. 
I.338(b}-1, 1.338(b)-2T,  1.338(b)-3T, 
1.338(h)(10)-l,  and  1.338(i)-l  in  effect 
prior  to  January  6,  2000  (see  26  CFR  part 
1  revised  April  1,  1999). 

Par.  13.  Section  1.1060-lT  is  revised 
to  read  as  follows: 

§1.1060-11    Special  allocation  rules  for 
certain  asset  acquisitions  (temporary). 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  relating  to  the 
requirements  of  section  1060,  which,  in 
the  case  of  an  applicable  asset 
acquisition,  requires  the  transferor  (the 
seller)  and  the  transferee  (the  purchaser) 
each  to  allocate  the  consideration  paid 
or  received  in  the  transaction  among  the 
assets  transferred  in  the  same  manner  as 
amounts  are  allocated  under  section 
338(b)(5)  (relating  to  the  allocation  of 
adjusted  grossed-up  basis  among  the 
assets  of  the  target  corporation  when  a 
section  338  election  is  made).  In  the 
case  of  an  applicable  asset  acquisition 
described  in  paragraph  (b)(1)  of  this 
section,  sellers  and  purchasers  must 
allocate  the  consideration  under  the 
residual  method  as  described  in 
§§  1.338-6T  and  1.338-7T  in  order  to 
determine,  respectively,  the  amount 
realized  from,  and  the  basis  in,  each  of 
the  transferred  assets.  For  rules  relating 
to  distributions  of  partnership  property 
or  transfers  of  partnership  interests 
which  are  subject  to  section  1060(d),  see 
§1.755-2T. 

(2)  Effective  date.  The  provisions  of 
this  section  apply  to  any  asset 
acquisition  occurring  after  January  5, 
2000.  For  rules  applicable  to  asset 
acquisitions  on  or  before  January  5, 
2000,  see  §  1.1060-lT  in  effect  prior  to 
January  6,  2000  (see  26  CFR  part  1 
revised  April  1,  1999). 

(3)  Outline  of  topics.  In  order  to 
facilitate  the  use  of  this  section,  this 
paragraph  (a)(3)  lists  the  major 
paragraphs  in  this  section  as  follows: 
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(a)  Scope. 

(1)  In  general. 

(2)  Effective  date. 

(3)  Outline  of  topics. 

(b)  Applicable  asset  acquisition. 

(1)  In  general. 

(2)  Assets  constituting  a  trade  or  business, 
(i)  In  general. 

(ii)  Goodwill  or  going  concern  value, 
(iii)  Factors  indicating  goodwill  or  going 
concern  value. 

(3)  Examples. 

(4)  Asymmetrical  transfers  of  assets. 

(5)  Related  transactions. 

(6)  More  than  a  single  trade  or  business. 

(7)  Covenant  entered  into  by  the  seller. 

(8)  Partial  non-recognition  exchanges. 

(c)  Allocation  of  consideration  cunong  assets 
under  the  residual  method. 

(1)  Consideration. 

(2)  Allocation  of  consideration  among  assets. 

(3)  Certain  costs. 

(4)  Effect  of  agreement  between  parties. 

(d)  Examples. 

(e)  Reporting  requirements. 

(1)  Applicable  asset  acquisitions, 
(i)  In  general. 

(ii)  Time  and  manner  of  reporting. 

(A)  In  general. 

(B)  Additional  reporting  requirement. 

(2)  Transfers  of  interests  in  partnerships. 

(b)  Applicable  asset  acquisition — (1) 
In  general.  An  applicable  asset 
acquisition  is  any  transfer,  whether 
direct  or  indirect,  of  a  group  of  assets  if 
the  assets  transferred  constitute  a  trade 
or  business  in  the  hands  of  either  the 
seller  or  the  purchaser  and,  except  as 
provided  in  paragraph  (b)(8)  of  this 
section,  the  purchaser's  basis  in  the 
transferred  assets  is  determined  wholly 
by  reference  to  the  purchaser's 
consideration. 

(2)  Assets  constituting  a  trade  or 
business — (i)  In  general.  For  purposes  of 
this  section,  a  group  of  assets  constitutes 
a  trade  or  business  if — 

(A)  The  use  of  such  assets  would 
constitute  an  active  trade  or  business 
under  section  355;  or 
'     (B)  Its  character  is  such  that  goodwill 
or  going  concern  value  could  under  any 
circmnstances  attach  to  such  group. 

(ii)  Goodwill  or  going  concern  value. 
Goodwill  is  the  value  of  a  trade  or 
business  attributable  to  the  expectancy 
of  continued  customer  patronage.  This 
expectancy  may  be  due  to  the  name  or 
reputation  of  a  trade  or  business  or  any 
other  factor.  Going  concern  value  is  the 
additional  value  that  attaches  to 
property  because  of  its  existence  as  an 
integral  part  of  an  ongoing  business 
activity.  Going  concern  value  includes 
the  value  attributable  to  the  ability  of  a 
trade  or  business  (or  a  part  of  a  trade  or 
business)  to  continue  functioning  or 
generating  income  without  interruption 
notwithstanding  a  change  in  ov«iership. 
It  also  includes  the  value  that  is 
attributable  to  the  immediate  use  or 


availability  of  an  acquired  trade  or 
business,  such  as,  for  example,  the  use 
of  the  revenues  or  net  earnings  that 
otherwise  would  not  be  received  during 
any  period  if  the  acquired  trade  or 
business  were  not  available  or 
operational. 

(iii)  Factors  indicating  goodwill  or 
going  concern  value.  In  making  the 
determination  in  this  paragraph  (b)(2), 
all  the  facts  and  circumstances 
surrounding  the  transaction  are  taken 
into  account.  Whether  sufficient 
consideration  is  available  to  allocate  to 
goodwill  or  going  concern  value  after 
the  residual  method  is  applied  is  not 
relevant  in  determining  whether 
goodwill  or  going  concern  value  could 
attach  to  a  group  of  assets.  Factors  to  be 
considered  include — 

(A)  The  presence  of  any  intangible 
assets  (whether  or  not  those  assets 

are  section  197  intangibles),  provided, 
however,  that  the  transfer  of  such  an 
asset  in  the  absence  of  other  assets  will 
not  be  a  trade  or  business  for  purposes 
of  section  1060; 

(B)  The  existence  of  an  excess  of  the 
total  consideradon  over  the  aggregate 
book  value  of  the  tangible  emd 
intangible  assets  purchased  (other  than 
goodwill  and  going  concern  value)  as 
shown  in  the  financial  accounting  books 
and  records  of  the  purchaser;  and 

(C)  Related  transactions,  including 
lease  agreements,  licenses,  or  other 
similar  agreements  between  the 
purchaser  and  seller  (or  managers, 
directors,  owmers,  or  employees  of  the 
seller)  in  connection  with  the  transfer. 

(3)  Examples.  The  following  examples 
illustrate  paragraphs  (b)(1)  and  (2)  of 
this  section: 

Example  1 .  S  is  a  high  grade  machine  shop 
that  manufactures  microwave  connectors  in 
limited  quantities.  It  is  a  successful  company 
with  a  reputation  within  the  industry  and 
among  its  customers  for  manufacturing 
unique,  high  quality  products.  Its  tangible 
assets  consist  primarily  of  ordinary 
machinery  for  working  metal  and  plating.  It 
has  no  secret  formulas  or  patented  drawings 
of  value.  Pisa  company  that  designs, 
manufactures,  and  markets  electronic 
components.  It  wants  to  establish  an 
immediate  presence  in  the  microwave 
industry,  an  area  in  which  it  previously  has 
not  been  engaged.  P  is  acquiring  assets  of  a 
number  of  smaller  companies  and  hopes  that 
these  assets  will  collectively  allow  it  to  offer 
a  broad  product  mix.  P  acquires  the  assets  of 
S  in  order  to  augment  its  product  mix  and 
to  promote  its  presence  in  the  microwave 
industry.  P  will  not  use  the  assets  acquired 
from  S  to  manufacture  microwave 
connectors.  The  assets  transferred  are  assets 
that  constitute  a  trade  or  business  in  the 
hands  of  the  seller.  Thus,  P's  purchase  of  S's 
assets  is  an  applicable  asset  acquisition.  The 
fact  that  P  will  not  use  the  assets  acquired 
from  S  to  continue  the  business  of  S  does  not 
affect  this  conclusion. 


Example  2.  S,  a  sole  proprietor  who 
operates  a  car  wash,  both  leases  the  building 
housing  the  car  wash  and  sells  all  of  the  car 
wash  equipment  to  P.  S's  use  of  the  building 
and  the  car  wash  equipment  constitute  a 
trade  or  business.  P  begins  operating  a  car 
wash  in  the  building  it  leases  from  S. 
Because  the  assets  transferred  together  .with 
the  asset  leased  are  assets  which  constitute 
a  trade  or  business.  P's  purchase  of  S's  assets 
is  an  applicable  asset  acquisition. 

Example  3.  S,  a  corporation,  owns  a  retail 
store  business  in  State  X  and  conducts 
activities  in  connection  with  that  business 
enterprise  that  meet  the  active  trade  or 
business  requirement  of  section  355.  P  is  a 
minority  shareholder  of  S.  S  distributes  to  P 
all  the  as.sets  of  S  used  in  S's  retail  business 
in  State  X  in  complete  redemption  of  P's 
stock  in  S  held  by  P.  The  distribution  of  S's 
assets  in  redemption  of  P's  stock  is  treated  as 
a  sale  or  exchange  under  sections  302(a)  and 
302(b)(3),  and  P's  basis  in  the  assets 
distributed  to  it  is  determined  wholly  by 
reference  to  the  consideration  paid,  ihe  S 
stock.  Thus,  S's  distribution  of  assets' 
constituting  a  trade  or  business  to  P  is  an 
applicable  asset  acquisition. 

Example  4.  S  is  a  manufacturing  company 
with  an  internal  financial  bookkeeping 
department.  P  is  in  the  business  of  providing 
a  financial  bookkeeping  service  on  a  contract 
basis.  As  part  of  an  agreement  for  P  to  begin 
providing  financial  bookkeeping  services  to 
S,  P  agrees  to  buy  all  of  the  assets  associated 
with  S's  internal  bookkeeping  operations  and 
provide  employment  to  any  of  S's 
bookkeeping  department  employees  who 
choose  to  accept  a  position  with  P.  In 
addition  to  selling  P  the  assets  associated 
with  its  bookkeeping  operation.  S  will  enter 
into  a  long  term  contract  with  P  for 
bookkeeping  services.  Because  assets 
transferred  from  S  to  P,  along  with  the  related 
contract  for  bookkeeping  services,  are  a  trade 
or  business  in  the  hands  of  P.  the  sale  of  the 
bookkeeping  assets  from  S  to  P  is  an 
applicable  asset  acquisition. 

(4)  Asymmetrical  transfers  of  assets. 
If,  under  general  principles  of  tax  law, 
a  seller  is  not  treated  as  transferring  the 
same  assets  as  the  purchaser  is  treated 
as  acquiring,  the  assets  acquired  by  the 
piu-chaser  constitute  a  trade  or  business, 
and,  except  as  provided  in  paragraph 
(b)(8)  of  this  section,  the  purchaser's 
basis  in  the  transferred  assets  is 
determined  wholly  by  reference  to  the 
purchaser's  consideration,  then  the 
purchaser  is  subject  to  section  1060. 

(5)  Related  transactions.  Whether  the 
assets  transferred  constitute  a  trade  or 
business  is  determined  by  aggregating 
all  transfers  from  the  seller  to  the 
pinchaser  in  a  series  of  related 
transactions.  Except  as  provided  in 
paragraph  (b)(8)  of  this  section,.alI 
assets  transferred  from  the  seller  to  the 
purchaser  in  a  series  of  related 
transactions  are  included  in  the  group  of 
assets  among  which  the  consideration 
paid  or  received  in  such  series  is 
allocated  under  the  residual  method. 
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The  principles  of  j  1.338-lT(c)  are  also 
applied  in  determ  ning  which  assets  are 
included  in  the  graup  of  assets  among 
which  the  consid*  ration  paid  or 
received  is  allocat  sd  under  the  residual 
method. 

(6)  More  than  a  single  trade  or 
business.  If  the  as;  lets  transferred  from  a 
seller  to  a  purchas  er  include  more  than 
one  trade  or  business,  then,  in  applying 
this  section,  all  of  the  assets  transferred 
{whether  or  not  tr  insferred  in  one 
transaction  or  a  se  ries  of  related 
transactions  and  \  whether  or  not  part  of 
a  trade  or  busines  i)  are  treated  as  a 
single  trade  or  bui  iness. 

(7)  Covenant  en  tered  into  by  the 
seller.  If,  in  conne  ction  with  an 
applicable  asset  a  :quisition,  the  seller 
enters  into  a  cove  lant  [e.g.,  a  covenant 
not  to  compete)  w  ith  the  purchaser,  that 
covenant  is  treate  i  as  an  asset 
transferred  as  par  of  a  trade  or  business. 

(8)  Partial  nan-  ■ecognition  exchanges. 
A  transfer  may  co  istitute  an  applicable 
asset  acquisition  i  lotwithstanding  the 
fact  that  no  gain  c  r  loss  is  recognized 
with  respect  to  a  )ortion  of  the  group  of 
assets  transferred  All  of  the  assets 
transferred,  inclu  ling  the  non- 
recognition  assets ,  are  taken  into 
account  in  detem  ining  whether  the 
group  of  assets  co  nstitutes  a  trade  or 
business.  The  all(  cation  of 
consideration  un(  ler  paragraph  (c)  of 
this  section  is  doi  le  without  taking  into 
account  either  th(  i  non-recognition 
assets  or  the  amo  mt  of  money  or  other 
property  that  is  ti  Bated  as  transferred  in 
exchange  for  the  ion-recognition  assets 
(together,  the  nor  -recognition  exchange 
property).  The  ba  >is  in  and  gain  or  loss 
recognized  with  i  espect  to  the  non- 
recognition  exchi  nge  property  are 
determined  unde :  such  rules  as  would 
otherwise  apply  1  o  an  exchange  of  such 
property.  The  am  aunt  of  the  money  and 
other  property  tn  ated  as  exchanged  for 
non-recognition  <  ssets  is  the  amount  by 
which  the  fair  m<  rket  value  of  the  non- 
recognition  asset;  1  transferred  by  one 
party  exceeds  tht  fair  market  value  of 
the  non-recogniti  on  assets  transferred  by 
the  other  (to  the  (  xtent  of  the  money 
and  the  fair  mark  et  value  of  property 
transferred  in  the  exchange).  The  money 
and  other  proper  y  that  are  treated  as 
transferred  in  ex(  hange  for  the  non- 
recognition  asset ;  (and  which  are  not 
included  among  he  assets  to  which 
section  1060  app  ies)  are  considered  to 
come  from  the  following  assets  in  the 


following  order: 
assets,  then  from 


"irst  from  Class  I 
Class  II  assets,  then 


from  Class  III  ass  ets.  then  from  Class  IV 


assets,  then  from 


Class  V  assets,  then 


from  Class  VI  as;  ets,  and  then  from 
Class  VI!  assets,  'or  this  purpose, 
liabilities  assum  fd  (or  to  which  a  non- 


recognition  exchange  property  is  Nothing  in  this  paragraph  (c)(4)  restricts 

subject)  are  treated  as  Class  I  assets.  See  the  Commissioner's  authority  to 

Exaniple  1  in  paragraph  (d)  of  this  challenge  the  allocations  or  values 

section  for  an  example  of  the  arrived  at  in  an  allocation  agreement, 

application  of  section  1060  to  a  single  This  paragraph  (c)(4)  does  not  apply  if 

transaction  which  is,  in  part,  a  non-  the  parties  are  able  to  refute  the 

recognition  exchange.  allocation  or  valuation  under  the 

(c)  Allocation  of  consideration  among  standards  set  forth  in  Commissioner  v. 

assets  under  the  residual  mefhod— (1)  Danielson,  378  F.2d  771  (3d  Cir.),  cert. 

Consideration.  The  seller's  denied,  389  U.S.  858  (1967)  (a  party 

consideration  is  the  amount,  in  the  wishing  to  challenge  the  tax 

aggregate,  realized  from  selling  the  consequences  of  an  agreement  as 

assets  in  the  applicable  asset  acquisition  construed  by  the  Commissioner  must 

under  section  1001(b).  The  purchaser's  offer  proof  that,  in  an  action  between 

consideration  is  the  amount,  in  the  the  parties  to  the  agreement,  would  be 

aggregate,  of  its  cost  of  purchasing  the  admissible  to  alter  that  construction  or 

assets  in  the  applicable  asset  acquisition  show  its  unenforceability  because  of 

that  is  properly  taken  into  account  in  mistake,  imdue  influence,  fraud,  duress, 

basis.  etc.). 

(2)  Allocation  of  consideration  among  (j)  Examples.  The  following  examples 
assets.  For  purposes  of  determining  the  illustrate  this  section: 

sellers  amount  realized  for  each  of  the  ^^           ^  (.,  ^^  ^^^^^  ^  ^^^^  ^ 

assets  sold  m  an  applicable  asset  transfers  assets  X,  Y,  and  Z  to  B  in  exchange 

acquisition,  the  seller  allocates  f^p  assets  D,  E,  and  F  plus  $1,000  cash, 

consideration  to  all  the  assets  sold  by  (jj)  Assume  the  exchange  of  assets 

using  the  residual  method  under  constitutes  an  exchange  of  like-kind  property 

§§  1.338-6T  and  1.338-7T,  substituting  to  which  section  1031  applies.  Assume  also 

consideration  for  ADSP.  For  purposes  of  that  goodwill  or  going  concern  value  could 

determining  the  purchaser's  basis  in  ""der  any  circumstances  attach  to  each  of  the 

each  of  the  assets  purchased  in  an  ^^l^^'^  XYZ  groups  of  assets  and  there  ore, 

,.     ,,                 ^     .  .,.        ^,  each  OTOup  constitutes  a  trade  or  business 

applicable  asset  acquisition,  the  under  section  1060. 

purchaser  allocates  consideration  to  all  (jjj)  Assume  the  fair  market  values  of  the 

the  assets  purchased  by  using  the  assets  and  the  amount  of  money  transferred 

residual  method  under  §§  1.338-6T  and  are  as  follows: 
1.338-7T,  substituting  consideration  for 
AGUB.  In  allocating  consideration,  the 
rules  set  forth  in  paragraphs  (c)(3)  and 
(4)  of  this  section  apply  in  addition  to 
the  niles  in  §§  1.338-6T  and  1.338-7T. 

(3)  Certain  costs.  The  seller  and 
purchaser  each  adjusts  the  amount 

allocated  to  an  individual  asset  to  take 
into  account  the  specific  identifiable 
costs  incurred  in  transferring  that  asset 
in  connection  with  the  applicable  asset 
acquisition  (e.g.,  real  estate  transfer 

costs  or  security  interest  perfection  j.^,  ^^^^^  paragraph  (b)(8)  of  this  section, 
costs).  Costs  so  allocated  increase,  or  ^^^  purposes  of  allocating  consideration 
decrease,  as  appropriate,  the  total  under  paragraph  (c)  of  this  section,  the  like- 
consideration  that  is  allocated  under  the  ^jnd  assets  exchanged  and  any  money  or 
residual  method.  No  adjustment  is  made  other  property  that  are  treated  as  transferred 
to  the  amount  allocated  to  an  individual  in  exchange  for  the  like-kind  property  are 
asset  for  general  costs  associated  with  excluded  from  the  application  of  section 
the  applicable  asset  acquisition  as  a  l«60.       ^  ^^^^^^          ^^^  ^  ^^  ^.^^^^^ 
whole  or  with  groups  of  assets  included  ^'^^               ^^^  ^^^,^^^^  ^^^  ^^^^ 
therein  [e.g.,  non-specific  appraisal  fees  ^pp'ij^ation  of  the  section  1060  allocation 
or  accounting  fees).  These  latter  rules. 

amounts  are  taken  into  account  only  (yj)  Since  assets  D,  E.  and  F  are  like-kind 

indirectly  through  their  effect  on  the  property,  they  are  excluded  from  the 

total  consideration  to  be  allocated.  application  of  the  section  1060  allocation 

(4)  Effect  of  agreement  betiveen  rules.  In  addition,  S900  of  the  $1,000  cash  B 
parties.  If.  in  connection  with  an  gave  to  A  for  As  like-kind  assets  is  treated 
applicable  asset  acquisition,  the  seller  as  transferred  in  exchange  for  t^he  hke-k.nd 

*^K          ,                  ^.          ...            ...  propertv  m  order  to  equalize  the  fair  market 

and  purchaser  agree  in  writing  as  to  the  ^^^^^^  J^  ^j^^  ,.^^  ^j  J ^^^^^^  Therefore,  $900 

allocation  of  any  amount  ot  ^f  ,j^g  ^^^^  ■^^  excluded  from  the  application 

consideration  to,  or  as  to  the  fair  market  ^f  y^^,  section  1060  allocation  rules. 

value  of,  any  of  the  assets,  such  (vii)  SIOO  of  the  cash  is  allocated  under 

agreement  is  binding  on  them  to  the  section  1060  and  paragraph  (c)  of  this 

extent  provided  in  this  paragraph  (c)(4).  section. 


By  A 

By  B 

Fair 

Fair 

Asset 

market 

Asset 

market 

value 

value 

X  

$400 

D  

$40 

Y  

400 

E 

30 

Z  

200 

F  

30 

Cash 

1,000 

(amount). 

Total 

$1,000 

Total  

$1,100 
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(viii)  A.  as  transferor  of  assets  X.  Y.  and  Z. 
received  $100  that  must  be  allocated  under 
section  1060  and  paragraph  (c)  of  this 
section.  Since  A  transferred  no  Class  I,  II,  III. 
IV,  V,  or  VI  assets  to  which  section  1060 
applies,  in  determining  its  amount  realized 
for  the  part  of  the  exchange  to  which  section 
10.31  does  not  apply,  the  SlOO  is  allocated  to 
Class  VII  assets  (goodwill  and  going  concern 
value). 

(ix)  A,  as  transferee  of  assets  D,  E,  and  F. 
gave  consideration  only  for  assets  to  which 
section  1031  applies.  Therefore,  the 
allocation  rules  of  section  1060  and 
paragraph  (c)  of  this  section  are  not  applied 
to  determine  the  bases  of  the  assets  A 
received. 

(x)  B.  as  transferor  of  assets  D.  E.  and  F, 
fbceived  consideration  only  for  assets  to 
which  section  1031  applies.  Therefore,  the 
allocation  rules  of  section  1060  do  not  apply 
in  determining  B's  gain  or  loss. 

(xij  B,  as  transferee  of  assets  X.  Y.  and  Z. 
gave  A  SlOO  that  must  be  allocated  under 
section  1060  and  paragraph  (c)  of  this 
section.  Since  B  received  from  A  no  Class  I. 

II,  III,  IV,  V.  or  VI  assets  to  which  section 
1060  applies,  the  SlOO  consideration  is 
allocated  by  B  to  Class  VII  assets  (goodwill 
and  going  concern  value). 

Example  2.  (i)  On  January  1,  2001,  S,  a  sole 
proprietor,  sells  to  P,  a  corporation,  a  group 
of  assets  that  constitutes  a  trade  or  business 
under  paragraph  (b)(2)  of  this  section.  S,  who 
plans  to  retire  immediately,  also  executes  in 
P's  favor  a  covenant  not  to  compete.  P  pays 
S  S3.000  in  cash  and  assumes  SI .000  in 
liabilities.  Thus,  the  total  consideration  is 
S4.000. 

(ii)  On  the  purchase  date.  P  and  S  also 
execute  a  separate  agreement  that  states  that 
the  fair  market  values  of  the  Class  II.  Class 

III,  Class  V,  and  Class  VI  assets  S  sold  to  P 
are  as  follows: 


Asset 
class 

Asset 

Fair 
market 
value 

II  

Actively  traded  securi- 
ties. 

Total  Class  II 

$500 

500 

Ill  

Accounts  receivable 

Total  Class  III 

200 

200 

V 

Furniture  and  fixtures  .... 
Building  

800 
800 

Land  

Equipment 

Total  Class  V  

200 
400 

2,200 

VI 

Covenant  not  to  com- 
pete. 
Total  Class  VI  

900 
900 

(iii)  P  and  S  each  allocate  the  consideration 
in  the  transaction  among  the  assets 
transferred  under  paragraph  (c)  of  this 
section  in  accordance  with  the  agreed  upon 
fair  market  values  of  the  assets,  so  that  S.'iOO 
is  allocated  to  Class  II  assets,  S200  is 
allocated  to  the  Class  III  asset,  $2,200  is 
allocated  to  Class  V  assets,  $900  is  allocated 
to  Class  VI  assets,  and  S200  (S4.000  total 
consideration  less  $3,800  allocated  to  assets 
in  Classes  II,  III.  V,  and  VI)  is  allocated  to  the 
Class  VII  assets  (goodwill  and  going  concern 
value). 

(iv)  In  connection  with  the  examination  of 
P's  return,  the  District  Director,  in 
determining  the  fair  market  values  of  the 
assets  transferred,  may  disregard  the  parties" 
agreement.  Assume  that  the  District  Director 
correctly  determines  that  the  fair  market 
value  of  the  covenant  not  to  compete  was 
S500.  Since  the  allocation  of  consideration 
among  Class  II.  Ill,  V,  and  VI  assets  results 
in  allocation  up  to  the  fair  market  value 
limitation,  the  $600  of  unallocated 
consideration  resulting  from  the  District 
Director's  redetermination  of  the  value  of  the 
covenant  not  to  compete  is  allocated  to  Class 
VII  a.ssets  (goodwill  and  going  concern 
value). 

(e)  Reporting  requirements — (1) 
Applicable  asset  acquisitions — (i)  In 
general.  Unless  otherwise  excluded 
from  this  requirement  by  the 
Commissioner,  the  seller  and  the 
purchaser  in  an  applicable  asset 
acquisition  each  must  report 
information  concerning  the  amount  of 
consideration  in  the  transaction  and  its 
allocation  among  the  assets  transferred. 
They  also  must  report  information 
concerning  subsequent  adjustments  to 
consideration. 

(ii)  Time  and  manner  of  reporting — 
(A)  In  general.  The  seller  and  the 
purchaser  each  must  file  asset 
acquisition  statements  on  Form  8594 
with  their  income  tax  returns  or  returns 
of  income  for  the  taxable  year  that 
includes  the  first  date  assets  are  sold 
pursuant  to  an  applicable  asset 
acquisition.  This  reporting  requirement 
applies  CO  all  asset  acquisitions 
described  in  this  section.  For  reporting 
requirements  relating  to  asset 
acquisitions  occurring  before  January  6, 
2000,  as  described  in  paragraph  (a)(2)  of 
this  section,  see  the  temporary 
regulations  under  section  1060  in  effect 
prior  to  January  6,  2000  (§  1.106.0-lT  as 
contained  in  26  CFR  part  1  revised  April 
1,  1999). 


(B)  Additional  reporting  requirement. 
When  an  increase  or  decrease  in 
consideration  is  taken  into  account  after 
the  close  of  the  first  taxable  year  that 
includes  the  first  date  assets  are  sold  in 
an  applicable  asset  acquisition,  the 
seller  and  the  purchaser  each  must  file 
a  supplemental  asset  acquisition 
statement  on  Form  8594  with  the 
income  tax  return  or  return  of  income 
for  the  taxable  year  in  which  the 
increase  (or  decrease)  is  properly  taken 
into  account. 

(2)  Transfers  of  interests  in 
partnerships.  For  reporting 
requirements  relating  to  the  transfer  of 
a  partnership  interest,  see  §  1.755-2T(c). 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  PAPERWORK  REDUCTION 
ACT 

Par.  14.  The  authority  citation  for  peirt 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  15.  In  §602.101,  paragraph  (b)  is 
amended  by  removing  the  entries  for 
§§1. 338-1  ,'l.338(b)-l,  1.338(h)(10)-l,    • 
and  1.1 060-1 T  from  the  tables  and 
adding  new  entries  to  the  table  in 
numerical  order  to  read  as  follows: 

§  602.1 01     0MB  Control  numbers. 


(b)  *   *   * 

CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1.338-2T 

1.338-5T 

1.338-10T 

1.338(h)(10)-1T 

1.1060-1T 


1545-1658 
1545-1658 
1545-1658 
1545-1658 


1545-1658 


Approved:  December  22.  1999. 
Robert  E.  VVenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  t tie  Treasury. 
[FR  Doc.  00-7  Filed  1-5-00:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-10 
[FTR  Amendment  Sp] 
RIN  3090-AH19 


Federal  Travel  Regulation;  Privately 
Owned  AutomobHe  Mileage 
Reimbursement 

agency:  Office  of  JGovernmentwide 
Policy.  GSA. 
action:  Final  rule 


SUMMARY:  This  fit  al  rule  increases  the 
mileage  reimbursi  tment  rate  for  use  of  a 
privately  owned  <  utomobile  (POA)  on 
official  travel  to  n  (fleet  current  costs  of 
operation  as  detei  mined  in  a  cost  study 
conducted  by  the  General  Services 
Administration  (C  ISA).  The  governing 
regulation  is  revis  ed  to  increase  the 
mileage  allowanc  ;  for  advantageous  use 
of  a  POA  from  31  to  32.5  cents  per  mile. 
EFFECTIVE  DATE:  T  lis  final  rule  is 
effective  January    4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Devoaima  R.  Reels,  Program  Analyst, 
telephone  202-5C1-3781. 
SUPPLEMENTARY  l^  FORMATION: 


rales 

(IS 


G!;a 


A.  Background 

Pursuant  to  5  L 
Administrator  of 
the  responsibility 
privately  owned 
reimbursement 
set  for  automobil 
motorcycles,  and 
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established  by 
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Transportation, 


organic  ations 


S.C.  5707(b),  the 
!}eneral  Services  has 
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.  Separate  rates  are 
(including  trucks), 
airplanes.  In  order  to 
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the  Secretaries  of 
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.5  cents.  Additionally, 
J.S.C.  5704(a)(1),  the 
lursement  rate  cannot 
standard  mileage  rate 
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atti  chment 
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motorcycles  and  airplanes,  the  mileage 
rates  for  these  two  modes  of 
transportation  are  being  updated  to 
reflect  current  operating  costs.  We  are 
currently  collecting  the  data  from 
sources  outside  of  Government;  updated 
data  will  be  incorporated  upon 
completion  of  the  investigation. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel: 

List  of  Subiects  in  41  CFR  Part  301-10 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  301-10  is 
amended  to  read  as  follows: 

PART  301-10— TRANSPORTATION 
EXPENSES 

1.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
49  U.S.C.  40118. 

2.  Section  301-10.303  is  amended  by 
revising  the  entry  "Privately  owned 
automobile"  in  the  table  to  read  as 
follows: 

§  301  -1 0.303    What  am  I  reimbursed  when 
use  of  a  POV  is  determined  by  my  agency 
to  t>e  advantageous  to  the  Government? 

Your  reim- 
For  use  of  a  bursement 

is 


Privately  owned  automobile 


'32.5 


Dated:  December  30,  1999. 
David  ].  Barram, 

Administrator  of  General  Services. 

Attachment  to  Preamble — Report  to 
Congress  on  the  Costs  of  Operating 
Privately  Owned  Vehicles 

Subparagraph  (b)(1)(A)  of  Section 
5707  of  Title  5,  United  States  Code, 
requires  the  Administrator  of  General 
Services,  in  consultation  with  the 
Secretaries  of  Defense  and 
Transportation,  and  representatives  of 
Government  employee  organizations,  to 
periodically  investigate  the  cost  of  travel 
and  the  operation  of  privately  owned 
vehicles  (airplanes,  automobiles,  and 
motorcycles)  to  Government  employees 
while  on  official  business,  to  report  the 
results  of  the  investigations  to  Congress, 
and  to  publish  the  report  in  the  Federal 
Register.  This  report  is  being  published 
to  comply  with  the  requirements  of  the    • 
law. 

Dated:  December  30,  1999. 
David  I.  Barram, 
Administrator  of  General  Services. 

Report  to  Congress 

Subparagraph  (b)(1)(A)  of  Section 
5707  of  Title  5,  United  States  Code, 
requires  that  the  Administrator  of 
General  Services,  in  consultation  with 
the  Secretaries  of  Defense  and 
Transportation,  and  representatives  of 
Government  employee  organizations, 
conduct  periodic  investigations  of  the 
cost  of  travel  and  the  operation  of . 
privately  owned  vehicles  (POVs) 
(airplanes,  automobiles,  and 
motorcycles)  to  Government  employees 
while  on  official  business  and  report  the 
results  to  Congress  at  least  once  a  year. 
Subparagraph  (b)(2)(B)  of  section  5707 
of  Title  5,  United  States  Code,  further 
requires  that  the  Administrator  of 
General  Services  determine  the  average, 
actual  cost  per  mile  for  the  use  of  each 
type  of  POV  based  on  the  results  of  the 
cost  investigation.  Such  figures  must  be 
reported  to  Congress  within  5  working 
days  after  the  cost  determination  has 
been  made  in  accordance  with  5  U.S.C. 
5707(b)(2)(C). 

Pursuant  to  the  requirements  of 
subparagraph  (b)(1)(A)  of  Section  5707 
of  Title  5,  United  States  Code,  tlie 
General  Services  Administration  (GSA), 
in  consultation  with  the  Secretaries  of 
Defense  and  Transportation,  and 
representatives  of  Government 
employee  organizations,  conducted  an 


^  Cents  per  mile. 
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investigation  of  the  cost  of  operating  a 
privately  owned  automobile  (POA). 
Additionally,  as  provided  in  5  U.S.C. 
5704(a)(1),  the  automobile 
reimbiu-sement  rate  cannot  exceed  the 
single  standard  mileage  rate  established 
by  the  Internal  Revenue  Service  (IRS). 
The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  automobiles  of 
32.5  cents  effective  January  1,  2000. 


As  required,  GSA  is  reporting  the 
results  of  the  investigation  and  the  cost 
per  mile  determination.  Based  on  the 
cost  study  conducted  by  GSA,  I  have 
determined  the  per-mile  operating  costs 
of  a  POA  to  be  32.5  cents.  With  regard 
to  motorcycles  and  airplanes,  the 
mileage  rates  for  these  two  modes  of 
transportation  are  being  updated  to 
reflect  current  operating  costs.  We  are 
currently  collecting  the  data  from 


soiuces  outside  of  Government;  updated 
data  will  be  incorporated  upon 
completion  of  the  investigation. 

I  will  issue  a  regulation  to  increase 
the  current  31  cents  to  32.5  cents  per 
mile  for  POAs.  This  report  to  Congress 
on  the  cost  of  operating  POAs  will  be 
published  in  the  Federal  Register. 

(FR  Doc.  00-302  Filed  :-6-00;  8:45  am] 
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DEPARTME^f^  O  '  HEALTH  AND 
HUMAN  SERVICiS 

Centers  for  Disef  se  Control  and 
Prevention 

[Program  Announcement  00003] 

1 
Capacity-Building  Assistance  (CBA)  To 
Improve  ttie  Delivery  and  Effectiveness 
of  Human  Virus  (HIV)  Prevention 
Services  for  Raclal/Etfinic  Minority 
Populations;  Notice  of  Availability  of 
Funds 


mp  ove 


Purpose 

The  Centers  foi 
Prevention  (CDC) 
availability  of  Fiscal 
funds  for  a  coo 
program  for  Capacity 
assistance  to  i 
effectiveness  of 
Immunodeficienc  y 
prevention 
minority  populations 
addresses  the  "H  jalthy 
priority  area  of 
purpose  of  this 
financial  and 
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governmental  or^anizat 
and  implement 
integrated  capacity 
systems.  These 
improve,  and  ex 
prevention 
minority  indivi 
place  them  at  ris  ; 
transmitting  HIV 
transmitted  dise 


HV 


Disease  Control  and 
announces  the 
Year  (FY)  2000 
petative  agreement 
building 
the  delivery  and 
Human 

Vims  (HIV) 
for  racial/ethnic 
.  This  program 
People  2000" 
Infection.  The 
p  ogram  is  to  provide 
assistance 
and  local  non- 
ions  to  develop 
onally  structured, 
-building  assistance 
s'  stems  will  sustain, 
f  and  local  HIV 
for  racial/ethnic 
s  whose  behaviors 
for  acquiring  or 
and  other  sexually 
ises  (STDs). 


pro  ^rammatic  i 
o  lal. 


servK  es 


d  lals 


Note:  For  this 
term  "capacity-bui 
the  provision  of  in 
prevention  techno 
technical  services 
individuals  and 
delivery  and  effect 


pr  (grar 


Capacity-builc  ing 
developed  undei 
provided  in  four 

A.  Priority  Area 
Organizationa 
Prevention 

B.  Priority  Area 
Prevention  Intferv 

C.  Priority  Area 
Community 
Prevention 

D.  Priority  Area 
Prevention 
For  Priority  A 

capacity-buildi 
regionally  struct  ared 
four  regional  grc  ups 

Northeast  Reg 
NJ,  NY,  PA,  PR 
Islands. 


m  announcement,  the 
ding  assistance  ■  means 
ormation.  new  HIV 
3gies.  consultation, 
nd  training  for 
ortanizations  to  improve  the 
veness  of  HIV  prevention 


assistance 
this  program  will  be 
priority  areas: 
— Strengthening 
Infrastructure  for  HIV 

— Enhancing  HIV 

entions 
; — Strengthening 
ity  for  HIV 


Ci  ipac 


— Strengthening  HIV 
Cotnmunity  Planning 
eas  1.  2,  and  4, 
assistance  will  be 
and  delivered  in 
as  follows: 
on:  CT,  MA.  ME,  NH. 
RI.  VT,  U.S.  Virgin 


ir^i 


Midwest  Region:  IL,  IN,  lA,  KS,  MI, 
MN.  MO,  NE,  ND,  OH,  SD,  WI. 

South  Region:  AL,  AR,  DC,  DE,  FL, 
GA,  KY.  LA,  MD.  MS,  NC.  OK,  SC,  TN, 
TX.  VA,  WV. 

West  Region:  AK,  AZ,  CA,  CO,  HI,  ID, 
NV.  NM.  OR,  MT,  UT,  WA,  WY, 
American  Samoa,  Commonwealth  of 
Northern  Mariana  Islands,  Federated 
States  of  Micronesia,  Guam,  Republic  of 
Marshall  Islands,  Palau. 

For  Priority  Area  3,  capacity-building 
assistance  can  be  structured  and 
delivered  regionally  or  according  to 
identifiable  patterns  of  minority 
cultures  and  affinity  groups,  regardless 
of  regional  boundaries  (e.g.,  migrant 
streams,  faith  leaders,  injection  drug 
user  networks). 

Goals 

The  goals  for  this  program  are  as 
follows: 

A.  Priority  Area  1:  Strengthening 
Organizational  Infrastructure  for  HIV 
Prevention.  Improve  the  capacity  of 
community-based  organizations  (CBOs) 
and  community  coalition  development 
(CCD)  projects  to  develop  and  sustain 
organizational  infrastructures  that 
support  the  delivery  of  effective  HIV 
prevention  services  and  interventions  to 
racial/ethnic  minority  individuals 
whose  behavior  places  them  at  risk  for 
acquiring  or  transmitting  HIV  and  other 
STDs. 

The  emphasis  of  Priority  Area  1  is 
providing  capacity-building  assistance 
to  CDC-funded  CBOs  (currently 
numbering  approximately  180)  and 
CDC-funded  CCD  projects  (currently 
numbering  approximately  23).  Other 
CBOs  and  CCD  projects  can  be  provided 
assistance  only  if  resources  are 
sufficient  for  expanded  services. 

B.  Priority  Area  2:  Enhancing  HIV 
Prevention  Interventions.  Improve  the 
capacity  of  CBOs  to  design,  develop, 
implement,  and  evaluate  effective  HIV 
prevention  interventions  for  racial/ 
ethnic  minority  individuals  whose 
behavior  places  them  at  risk  for 
acquiring  or  transmitting  HIV  and  other 
STDs. 

The  emphasis  of  Priority  Area  2  is 
providing  capacity-building  assistance 
to  CBOs  hinded  directly  by  CDC 
(currently  numbering  approximately 
180).  Other  CBOs  can  be  provided 
assistance  only  if  resources  are 
sufficient  for  expanded  services. 

C.  Priority  Area  3:  Strengthening 
Community  Capacity  for  HIV  Prevention 

Improve  the  capacity  of  CBOs,  CCD 
projects,  and  other  community 
stakeholders  to  engage  and  develop 
their  communities  for  the  purpose  of 
increasing  community  awareness, 


leadership,  participation,  and  support 
for  HIV  prevention. 

Note:  For  this  program  announcement, 
"community  stakeholders"  are  defined  as 
individuals,  groups,  or  organizations  in  the 
target  community  that  have  an  interest  or 
stake  in  preventing  HIV  transmission  and  are 
potential  or  actual  agents  of  change. 

The  emphasis  of  Priority  Area  3  is 
providing  capacity-building  assistance 
to  CBOs,  CCD  projects,  and  other 
community  stakeholders  in  racial/ethnic 
minority  communities  heavily  affected 
by  the  HIV/AIDS  epidemic. 

D.  Priority  Area  4:  Strengthening  HIV 
Prevention  Community  Plaiming 

1.  Enhance  the  capacity  of  CBOs,  CCD 
projects,  and  other  community 
stakeholders  to  effectively  participate  in 
and  support  HFV  prevention  community 

•  plaiming  by  increasing  their  knowledge 
about,  and  skill  and  involvement  in,  the 
conununity  plaiming  process. 

2.  As  part  of  CDC's  HIV  prevention 
community  planning  technicd 
assistance  network,  enhance  the 
capacity  of  community  planning  groups 
(CPGs)  and  health  departments  to 
include  racial  and  ethnic  minority 
participants  in  the  community  planning 
process  and  increase  parity,  inclusion, 
and  representation  (PIR)  on  CPGs. 

The  emphasis  of  Priority  Area  4  is 
providing  capacity-building  assistance 
to  CBOs  and  CCD  projects  funded 
directly  by  CDC.  Other  CBOs.  CCD 
projects,  and  community  stakeholders 
can  be  provided  assistance  only  if 
resources  are  sufficient  for  expanded 
services. 

Pre-application  Technical  Consultation 

Technical  consultation  audio- 
conference  calls  for  all  priority  areas  are 
being  scheduled  ft'om  1:00-2:30  PM 
EST,  January  14  and  19,  2000. 
Participants  may  call  toll-free  1-800- 
713-1971.  Please  have  the  conference 
code  (942617)  and  name  of  the  audio- 
conference  (Capacity-Building  00003) 
ready.  For  more  information,  please 
contact  CDC's  National  Prevention 
Information  Network  (NPIN)  at  1-800-     . 
458-5231;  visit  its  web  site  at 
www.cdcnpin.org;  or  send  requests  by 
fax  to  1-888-282-7681  (TTY  users:  1- 
800-243-7012). 

Priority  Areas 

Information  about  eligible  applicants, 
availability  of  funds,  use  of  funds, 
funding  priorities,  program 
requirements,  and  application  content  is 
provided  for  each  of  the  four  priority 
areas  in  Sections  A-D  below. 

Note:  An  organization  may  apply  for  more 
than  one  priority  area;  however,  a  separate 
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application  must  be  submitted  for  each 
priority  area. 

A.  Priority  Area  1:  Strengthening 
Organizational  Infrastructure 

1.  Eligibility 

An  organization  funded  under 
Priority  Area  1  must  provide  assistance 
to  CBOs  and  CCD  projects  that  serve 
racial/ethnic  minority  populations, 
regardless  of  which  of  the  four  major 
racial/ethnic  minority  groups  they 
serve:  Black/African  American, 
Hispanic/Latino,  Asian/Pacific  Islander, 
and  American  Indian/Alaska  Native. 

An  eligible  applicant  is  a  national 
non-profit,  nongovernmental 
organization  proposing  to  serve  CBOs 
that  work  with  any  of  tlie  four  racial/ 
ethnic  ininority  groups  in  up  to  four  of 
the  regions  specified  in  the  Purpose 
section  of  this  announcement,  or  a 
regional  non-profit,  nongoverrunental 
organization  proposing  to  serve  CBOs 
that  work  with  any  of  the  four  racial/ 
ethnic  minority  groups  in  only  one  of 
the  regions.  Applicants  must  meet  the 
following  criteria: 

a.  Have  a  currently  valid  Internal 
Revenue  Service  (IRS)  501(c)(3)  tax- 
exempt  status; 

b.  Have  an  executive  board  or 
governing  body  with  more  than  50 
percent  of  its  members  belonging  to  any 
combination  of  the  four  major  racial/ 
ethnic  minority  groups  [i.e.,  board 
members  may  all  belong  to  one  racial/ 
ethnic  minority  group  or  may  be 
multicultural,  with  members  belonging 
to  more  than  one  racial/ethnic  minority 
group); 

c.  Have  racial/ethnic  minority  persons 
serving  in  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer, 
curriculum  development  specialist, 
group  facilitator)  in  the  organization; 

d.  Have  a  documented  3-year  record 
of  providing  organizational  capacity- 
building  assistance  (i.e.,  materials 
development,  training,  technical 
consultation,  or  technical  service)  to 
CBOs  serving  racial/ethnic  minority 
populations  in  multiple  States;  and 

e.  Have  the  specific  charge  from  its 
Articles  of  Incorporation,  Bylaws,  or  a 
resolution  from  its  executive  board  or 
governing  body  to  operate  regionally  or' 
nationally  (i.e.,  multistate/territory) 
within  the  United  States  or  its 
Territories. 

f.  Governmental  or  municipal 
agencies,  their  affiliate  organizations  or 
agencies  (e.g.,  health  departments, 


school  boards,  public  hospitals),  and 
private  or  public  universities  and 
colleges  are  not  eligible  for  funding 
under  this  priority  area.  However, 
applicants  are  encouraged  to  include 
private  or  public  universities  and 
colleges  as  collaborators  or 
subcontractors,  when  appropriate. 

Note:  Public  Law  104-65  states  that  an 
organization,  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986.  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

2.  Availability  of  Funds 

Approximately  $2.0  million  is 
expected  to  be  available  annually  to 
fund  from  one  to  four  programs,  as 
follows:  Northeast  Region — 
approximately  $800,000;  Midwest 
Region — approximately  $140,000;  South 
Region — approximately  $800,000;  and 
West  Region— approximately  $260,000. 
However,  in  FY200Q,  CDC  expects 
approximately  $1  million  to  be  available 
to  fund. from  one  to  four  programs  for 
a  six-rfionth  budget  period,  as  follows: 
Northeast  Region — approximately 
$400,000;  Midwest  Region— 
approximately  $70,000;  South  Region — 
approximately  $400,000;  and  West 
Region — approximately  130,000.  It  is 
expected  that  the  awards  will  begin  in 
May,  2000.  In  subsequent  years,  awards 
will  be  made  for  a  12-month  budget 
period.  The  total  project  period  will  be 
four  years  and  six  months. 

Funding  estimates  may  change  based 
on  the  availability  of  funds,  scope  and 
quality  of  the  applications  received, 
appropriateness  and  reasonableness  of 
the  budget  justifications,  and  proposed 
use  of  project  funds. 

Continuation  awards  for  a  new  12- 
month  budget  period  within  an 
approved  project  period  will  be  made 
on  the  basis  of  availability  of  funds  and 
the  applicant's  satisfactory  progress 
toward  achieving  the  stated  objectives. 
Satisfactory  progress  toward  achieving 
objectives  will  be  determined  by 
required  progress  reports  submitted  by 
the  recipient  and  site  visits  conducted 
by  CDC  representatives.  Proof  of 
continued  eligibility  will  be  required 
with  all  noncompeting  continuation 
applications. 

a.  Use  of  Funds 

1.  Funds  available  under  this 
announcement  must  support  capacity- 
building  assistance  that  improves  the 
capacity  of  CBOs  and  CCD  projects  to 
develop  and  sustain  organizational 
infrastructures  that  support  the  delivery 
of  effective  HIV  prevention  services  for 
racial/ethnic  minority  individuals 


whose  behavior  places  them  at  high  risk 
for  HIV  and  other  STDs. 

2.  These  federal  funds  may  not 
supplant  or  duplicate  existing  funding. 

3.  The  applicant  must  perform  a 
substantial  portion  of  the  program 
activities  and  cannot  serve  merely  as  a 
fiduciary  agent.  Applications  requesting 
funds  to  support  only  managerial  and 
administrative  functions  will  not  be 
accepted. 

4.  No  funds  will  be  provided  for 
direct  patient  care,  including  substance 
abuse  treatment,  medical  treatment,  or 
medications. 

5.  These  federal  funds  may  not  be 
used  to  support  the  cost  of  developing 
applications  for  other  federal  funds. 

6.  Before  using  funds  awarded 
through  this  cooperative  agreement  to 
develop  HIV  prevention  materials, 
recipients  must  check  with  the  CDC 
National  Prevention  Information 
Network  (NPIN)  to  determine  if  suitable 
materials  are  already  available.  Also, 
materials  developed  by  recipients  must 
be  made  available  for  dissemination 
through  the  CDC  NPIN. 

CDC's  NPIN  maintains  a  collection  of 
HIV,  STD,  and  TB  resources  for  use  by 
organizations  and  the  public.  Successful 
applicants  will  be  contacted  by  NPIN  for 
information  on  program  resources  for 
use  in  referrals  and  resource  directories. 
Also,  grantees  should  send  three  copies 
of  all  educational  materials  developed 
under  this  grant  for  inclusion  in  NPIN's 
databases. 

NPIN  also  makes  available 
information  and  technical  assistance 
services  for  use  in  program  planning 
and  evaluation.  For  further  information 
on  NPIN  services  and  resources,  contact 
NPIN  at  1-800-^58-5231;  visit  its  web 
site  at  www.cdcnpin.org;  or  send 
requests  by  fax  to  1-888-282-7681 
(TTY  users:  1-800-243-7012). 

b.  Funding  Preferences 

For  these  awards,  preferences  for 
funding  are  to: 

-  1 .  Ensure  capacity-building  assistance 
for  all  CDC-funded  CBOs  and  CCD 
projects  that  serve  racial/ethnic 
minority  populations  in  all  four  regions, 

2.  Ensure  that  funding  for  capacity- 
building  assistance  is  distributed  in 
proportion  to  the  HIV/ AIDS  disease 
burden  among  racial/ethnic  minority 
populations  and  the  number  of  CBOs. 
other  nongovernmental  minority 
organizations,  and  CCD  projects  funded 
directly  by  CDC  in  each  region;  and 

3.  Address  gaps  in  current  national 
capacity-building  assistance  services. 
Under  CDC  Program  Announcement 
99095.  approximately  $1.25  million  was 
made  available  for  capacity-building 
assistance  related  to  strengthening 
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I  ictivities  to  achieve  the 
p  ogram,  the  recipient 
h  e  for  the  activities  that 


s  and  CCD  projects 


funded  directly  I  y  CDC.  and  other 
potential  consun  ers  of  the  proposed 
services  in  plann  ng  and  evaluating  the 
proposed  capacit  ^-building  assistance 
program. 

2.  Assess  the  o  -ganizational 
infrastructvu-e  syi  tems  needs  (e.g., 
governance,  management, 
administration,  a  ad  fiscal  systems)  of  all 
CBOs  and  CCD  p  rojects  funded  directly 
by  CDC  in  the  re;  ;ion{s)  for  which  the 
recipient  has  res  )onsibility. 

3.  Create  and  support  a  regionally 
structured  capac  ty-building  resource 
network  that  inc  udes  the  applicant's 
current  and  prop  osed  staff  and  other 
subject  matter  ex  perts  (e.g.,  consultants, 
academicians,  small  minority 
businesses,  subcpntractors)  with 
expertise  in  strengthening 
organizational  infrastructure.  A  regional 
resource  networl  should  be  created  in 
each  region  for  v  hich  the  recipient  has 
responsibility.  T  le  resource  networks 
should  emphasii  e  the  use  of  locally- 
based  consultant  s  and  experts.  They 
must  provide  ass  istance  to  CDC-funded 
CBOs  and  CCD  f  rojects  in  each  region 
for  which  the  re<  ipient  has 
responsibility,  regardless  of  which  of 
the  four  major  ra  cial/ ethnic  minority 
populations  thos  e  organizations  serve 
(i.e..  Black/ Afric  in  American,  Latino/ 
Hispanic,  Asian)  Pacific  Islander,  and 
American  Indiar  /Alaska  Native). 

Support  servic  es  for  the  resource 
networks  includ  ;.  but  are  not  limited  to, 
developing  train  ing  materials  and 
conducting  oriei  itation  and  training  for 
consultants  to  h^  ilp  them  deliver 
effective  and  eff  cient  services  that 
follow  relevant,  available  national 
standards  of  pra  :tice  and  are  in 
accordance  with  CDC's  standards  and 
expectations  for  conducting  fiscal, 
administrative,  and  programmatic 
activities. 

4.  Ensure  the  <  fffective  and  efficient 
provision  of  capacity-building 
assistance  to  stri  (ngthen  organizational 


infrastructure.  Examples  include,  but 
are  not  limited  to,  organizational 
assessment;  fiscal  management 
assessment  and  follow  up;  resource 
development  (including  development  of 
funding  strategies);  proposal 
development  and  grant  writing;  human 
resources  management  (including  staff 
recruitment,  retention,  and  training); 
board  development;  organizational 
quality  assurance  and  monitoring; 
program  marketing  and  public  relations; 
program  policy  development;  personnel 
policy  development;  volunteer  ^ 

recruitment  and  management; 
information  management;  strategic 
planning;  leadership  development  and 
team  building;  collaboration  and 
coalition  development;  and  cross- 
cultural  j;ommunications . 

These  services  are  to  be  provided 
through  the  use  of  information  transfer, 
skills  building,  technical  consultation, 
technical  services,  and  technology 
transfer  (e.g.,  development  and 
dissemination  of  replication  packages). 

5.  Implement  a  plan  for  developing 
and  maintaining  ongoing  capacity- 
building  relationships  with  CBOs  and 
CCD  projects  funded  directly  by  CDC  in 
the  region(s)  for  which  the  recipient  has 
responsibility  (see  Attachment  4).  The 
plan  should  include  strategies  for 
conducting  ongoing  needs  assessments 
and  developing  tailored  capacity- 
building  packages  to  be  delivered  over 
the  long  term. 

6.  Implement  a  system  that  responds 
to  capacity-building  assistance  requests 
from  CBOs  and  CCD  projects  in  the 
region(s)  for  which  the  recipient  has 
responsibility.  CBOs  and  CCD  projects 
funded  directly  by  CDC  must  receive  the 
highest  priority.  This  system  must 
include  mechanisms  for  assessing  and 
prioritizing  requests;  linking  requests  to 
other  capacity-building  resources  and  to 
services  provided  in  Priority  Areas  2.  3 
and  4  of  this  program;  delivering 
capacity-building  services;  and 
conducting  quality  assurance. 

7.  Identify  and  complement  the 
capacity-building  efforts  available 
locally.  Cooperate  with  other  national, 
regional,  State,  and  local  capacity- 
building  providers  to  (a)  avoid 
duplication  of  effort  and  (b)  ensure  that 
capacity-building  assistance  is  allocated 
according  to  gaps  in  available  services 
and  the  needs  of  CBOs  and  CCD  projects 
funded  directly  by  CDC.  (Note:  For  this 
announcement,  the  term  "cooperate" 
means  exchanging  information,  altering 
activities,  and  sharing  resources  with 
other  organizations  for  mutual  benefit.) 

8.  Coordinate  program  activities  with 
appropriate  national,  regional.  State, 
and  local  goverrmiental  and  non- 
governmental HIV  prevention  partners 


(e.g.,  health  departments,  CBOs)  and 
CPGs. 

Note:  For  this  announcement,  the  term 
"coordinate"  means  exchanging  information 
and  ahering  activities  for  mutual  benefit. 

9.  Incorporate  cultural  competency 
and  linguistic  and  educational 
appropriateness  into  all  capacity- 
building  activities. 

10.  Participate  in  a  CDC-coordinated 
capacity-building  network  to  enhance 
communication,  coordination, 
cooperation,  and  training. 

b.  Quality  Assurance 

1.  Identify  the  capacity-building 
needs  of  your  own  program  and  develop 
and  implement  a  plan  to  address  these 
needs. 

2.  Identify  the  training  needs  of  your 
staff  and  develop  and  implement  a  plan 
to  address  these  needs. 

3.  In  collaboration  with  CDC,  develop 
and  implement  a  standardized  system 
for  tracking,  assessing,  and  documenting 
all  capacity-building  assistance  requests 
and  delivery. 

c.  Program  Monitoring  and  Evaluation 

1.  Conduct  process  evaluation  of  your 
capacity-building  assistance  activities  to 
determine  if  your  process  objectives  are 
being  achieved. 

2.  Monitor  the  results  of  capacity- 
building  assistance  services  to 
determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program. 

d.  Communication  and  Information 
Dissemination 

1 .  Implement  an  effective  strategy  for 
marketing  the  capacity-building 
assistance  available  through  your 
proposed  program. 

2.  Facilitate  the  dissemination  of 
information  about  successful  capacity- 
building  assistance  strategies  and 
"lessons  learned"  through  replication 
packages,  peer-to-peer  interactions, 
meetings,  workshops,  conferences,  and 
communications  with  CDC  project 
officers. 

e.  Resource  Development 

Implement  a  strategy  for  obtaining 
additional  resources  from  non-CDC 
sources  to  supplement  the  program 
conducted  through  this  cooperative 
agreement,  expand  services  provided 
through  the  proposed  program,  and 
enhance  the  likelihood  of  its 
continuation  after  the  end  of  the  project 
period. 

f.  Other  Activities 

Adhere  to  CDC  policies  for  securing 
approval  for  CDC  sponsorship  of 
conferences. 
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4.  Application  Content 
a.  General 

1 .  Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  the  format  provided  in  laying  out 
your  program  proposal. 

2.  The  narrative  should  be  no  more 
than  40  pages  (excluding  budget  and 
attachments). 

3.  Number  each  page,  including 
appendices  and  attachments, 
sequentially  and  provide  a  complete 
Table  of  Contents  to  the  application  and 
its  attachments.  Please  begin  each 
separate  section  of  the  application  on  a 
new  page. 

4.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound. 

5.  All  material  must  be  typewritten; 
single  spaced,  with  a  font  of  10  pitch  or 
12  point  on  8V2"  by  11"  paper,  with  at 
least  1"  margins,  headings  and  footers; 
and  printed  on  one  side  only. 

6.  Materials  which  should  be  part  of 
the  basic  plan  will  not  be  accepted  if 
placed  in  the  attachments. 

In  developing  the  application,  follow 
the  format  and  instructions  below: 

b.  Priority  Area  (Not  scored).  Clearly 
state  the  Priority  Area  for  which  this 
application  is  being  submitted  (i.e., 
Priority  Area  1 — Strengthening 
Organizational  Infrastructure). 

c.  Region(s)  to  be  served  (Not  scored). 
Which  region(s)  are  you  proposing  to 
serve  with  your  capacity-building 
assistance  program? 

d.  Proof  of  Eligibility.  Applicants 
must  complete  this  section  on  "Proof  of 
Eligibility,"  including  providing  the 
following  documents  as  appropriate. 
Failure  to  provide  the  required 
documentation  will  result  in  your 
application  being  disqualified  and 
returned  to  you  without  further  review. 

1.  Is  your  organization  a  national 
organization  or  is  it  a  regional 
organization? 

2.  Does  your  organization  have  a 
currently  valid  501(c)(3)  tax-exempt 
status? 

Note:  Attach  to  this  section  a  copy  of  the 
current,  valid  Internal  Revenue  Service  (IRS) 
determination  letter  of  your  organization's 
501(c)(3)  tax-exemp*  status. 

3.  Does  your  organization  have  an 
executive  board  or  governing  body  with 
more  than  50  percent  of  its  members 
belonging  to  racial/ethnic  minority 
populations? 

Note:  Attach  to  this  section  a  complete  list 
of  the  members  of  your  board  or  governing 


body,  along  with  their  positions  on  the  board, 
their  race/ethnicity,  and  their  gender. 

4.  Do  racial/ethnic  minority  persons 
serve  in  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  providers,  trainers, 
curriculum  development  specialists, 
group  facilitators)  in  your  organization? 

Note:  Attach  to  this  section  a  list  of  all 
existing  personnel  in  key  positions  in  your 
organization,  along  with  their  position  in  the 
organization,  their  race/ethnicity,  their 
gender,  and  their  areas  of  expertise.  Also 
attach  a  similar  list  of  proposed  personnel. 

5.  Does  your  organization  have  a 
documented  3-year  record  of  providing 
organizational  capacity-building 
assistance  to  CBOs  serving  racial/ethnic 
minority  populations  in  multiple  States? 

Note:  Attach  to  this  section  a  list  of  such 
clients,  including  the  organization  name, 
location  (i.e.,  city  and  State),  dates  of  service, 
and  type(s)  of  assistance  provided.  Also, 
provide  copies  of  complete  documents  as 
evidence  of  this  three  year  history. 
Documents  can  include  memoranda  of 
understanding,  agreements,  or  contracts/ 
consultants.  This  information  will  also  be 
used  in  evaluating  Organizational  History 
and  Experience  (Section  A.4.k.). 

6.  Does  yom-  organization  have  the 
specific  charge  from  its  executive  board 
or  governing  body  to  operate  regionally 
or  nationally  (i.e.,  multistate/territory) 
within  the  United  States  and  its 
Territories? 

Note:  Attach  to  this  section  a  copy  of  the 
section  of  your  organization's  Articles  of 
Incorporation,  Bylaws,  or  Board  Resolution 
that  indicates  the  organization's  charge  to 
operate  regionally  or  nationally. 

7.  Is  yoiu  organization  a  governmental 
or  mimicipal  agency,  an  affiliate  of  a 
governmental  or  municipal  agency  (e.g., 
health  department,  school  board,  public 
hospital),  or  a  private  or  public 
university  or  college?  If  so,  your 
organization  is  not  eligible  for  funding 
under  this  priority  area. 

8.  Is  your  organization  included  in  the 
category  of  organizations  that  engage  in 
lobbying  activities,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986?  If  so,  yoiu-  organization  is 
not  eligible  to  apply  for  funding  under 
this  priority  area. 

e.  Abstract  (Not  scored).  Please 
provide  a  brief  summary  of  your 
proposed  program  activities,  including 

1.  which  region(s)  the  program  will 
serve  and,  if  serving  more  than  one 
region,  how  it  will  be  regionally 
structured; 

2.  what  specific  types  of  capacity- 
building  assistance  will  be  provided  by 


the  program  (including  members  of  the 
applicant's  current  and  proposed  staff, 
consultants,  academicians,  and  other 
subject  matter  experts); 

3.  how  you  will  develop  ongoing 
capacity-building  relationships  with 
CBOs  and  CCD  projects  funded  directly 
by  CDC;  and 

4.  how  you  will  respond  to  requests 
for  a  wide  variety  of  capacity-building 
assistance. 

The  abstract  should  not  exceed  two 
pages. 

f.  Program  Activities  (Total  =  400 
points;  Scoring  criteria:  likelihood  of 
achieving  program  goals;  soundness  of 
proposed  systems;  basis  in  science, 
theory,  concept,  or  proven  program 
experience;  feasibility  of  the  program 
plan;  innovativeness;  specificity, 
feasibility,  time  phasing,  and 
measiu-ability  of  stated  objectives) 

1 .  Including  potential  consumers  of 
services  in  program  planning  (35 
points). 

a.  How  will  CBOs  and  CCD  projects 
funded  directly  by  CDC,  and  other 
potential  consumers  of  your  proposed 
services  be  involved  in  planning  and 
evaluating  your  proposed  capacity- 
building  assistance  program? 

b.  For  your  first  year  of  operation, 
what^e  your  specific  process 
objectives  related  to  obtaining  this 
input? 

Note:  Objectives  should  be  specific, 
realistic,  lime-phased,  and  measurable. 

2.  Assessment  of  CBOs  and  CCD 
projects  funded  directly  by  CDC  (45 
points). 

a.  How  will  you  assess  the 
organizational  infrastructure  systems 
needs  (e.g.,  governance,  management, 
administration,  and  fiscal  systems)  of  all 
CBOs  and  CCD  projects  funded  directly 
by  CDC  in  the  region(s)  for  which  your 
organization  will  have  responsibility 

b.  In  conducting  these  assessments, 
what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

3.  Creating  and  supporting  a  resource 
network  (45  points). 

a.  How  will  you  create  a  regionally 
structured  resource  network  that 
includes  your  current  and  proposed 
staff  and  other  subject  matter  experts 
with  expertise  in  strengthening 
organizational  infrastructure? 

b.  How  will  this  network  be 
structured,  and  how  will  the  consultants 
and  other  subject  matter  experts  be 
used,  to  meet  regional  needs  and  allow 
local  delivery  of  capacity-building 
services? 

c.  How  will  you  support  the  resource 
network  (e.g.,  developing  training 
materials,  orienting  and  training 
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a.  How  will  you  identify  and 
complement  other  capacity-building 
efforts  available  locally  and  cooperate 
with  other  national,  regional.  State,  emd 
local  capacity-building  providers  to 
avoid  duplication  of  effort  and  ensure 
that  capacity-building  assistance  is 
allocated  according  to  gaps  in  available 
services  and  the  needs  of  CBOs  and  CCD 
projects  funded  directly  by  CDC  (i.e., 
with  what  entities  will  you  cooperate 
and  what  will  each  bring  to  the 
cooperative  relationship)?  ^ 

b.  In  identifying  and  complementing 
other  capacity-building  efforts  and 
developing  cooperative  relationships 
with  other  capacity-building  providers, 
what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

8.  Coordinating  with  appropriate 
governmental  and  nongovernmental 
HIV  prevention  partners  and 
community  planning  groups  (35  points). 

a.  How  will  you  coordinate  with 
appropriate  national,  regional.  State, 
and  local  HTV  prevention  partners  (e.g., 
health  departments,  CBOs)  and  CPGs 
(i.e.,  with  what  entities  will  you 
coordinate  activities  and  what  activities 
will  be  coordinated)? 

9.  Incorporating  cultural  competency 
into  capacity-building  activities  (35 
points).  How  will  you  ensure  that  the 
capacity-building  assistance  provided 
will  be  culturally  competent,  sensitive 
to  issues  of  sexual  identity, 
developmentally  and  educationally 
appropriate,  linguistically  specific,  and 
targeted  to  the  needs  of  organizations 
serving  racial/ethnic  minority 
populations? 

10.  Management  and  staffing  of  the 
program  (35  points). 

a.  How  will  the  proposed  program  be 
managed  and  staffed? 

b.  What  are  the  skills  and  experience 
of  the  applicant's  program  staff? 

c.  Which  activities  in  your  proposed 
program  will  be  conducted  by 
cooperating  organizations? 

d.  In  staffing  your  proposed  program 
and  developing  cooperative 
relationships  with  other  organizations, 
what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

11.  Time  line  (Not  scored).  Provide  a 
time  line  that  identifies  major 
implementation  steps  in  your  proposed 
program  and  assigns  approximate  dates 
for  inception  and  completion  of  each 
step. 

g.  Quality  Assurance  (150  points; 
Scoring  criteria:  completeness, 
appropriateness,  euid  feasibility  of  the 
quality  assurance  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 


1 .  How  will  you  identify  the  capacity- 
building  assistance  needs  of  your  own 
program  and  address  these  needs? 

2.  How  will  you  identify  the  training 
needs  of  your  staff  and  meet  these 
needs? 

3.  In  implementing  these  quality 
assinance  plans,  what  are  your  specific 
process  objectives  for  the  first  year  of 
operation? 

Note:  Systems  for  tracking,  assessing,  and 
documenting  capacity-building  assistance 
requests  and  delivery  will  be  developed  in 
collaboration  with  CDC. 

h.  Program  Monitoring  and  Evaluation 
(150  points;  Scoring  Criteria: 
completeness,  technical  soundness,  and 
feasibility  of  the  program  monitoring 
and  evaluation  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives) 

1.  How  will  you  conduct  process 
evaluation  of  your  capacity-building 
activities  to  determine  if  the  process 
objectives  are  being  achieved? 

2.  How  will  you  monitor  the  results 
of  capacity-building  assistance  services 
to  determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program? 

3.  What  data  will  be  collected  for 
evaluation  purposes  and  how  will  the 
data  be  collected,  analyzed,  reported, 
and  used  to  improve  the  program? 

4.  Who  will  be  responsible  for 
designing  and  implementing  evaluation 
activities? 

5.  In  implementing  this  program 
monitoring  and  evaluation  plan,  what 
are  your  specific  process  objectives  for 
the  first  year  of  operation? 

i.  Communication  and  Information 
Dissemination  (50  points;  Scoring 
criteria:  completeness,  appropriateness, 
and  feasibility  of  the  communication 
and  information  dissemination  plan; 
specificity,  feasibility,  time  phasing,  and 
measurability  of  stated  objectives) 

1 .  How  will  you  market  the  capacity- 
building  assistance  available  through 
your  proposed  program? 

2.  How  will  you  disseminate 
information  about  successful  capacity- 
building  assistance  strategies  and 
"lessons  learned"? 

3.  In  implementing  this 
communication  and  information 
dissemination  plan,  what  are  yoin 
specific  process  objectives  for  the  first 
year  of  operation? 

j.  Resoince  Development  (100  points; 
Scoring  criteria:  completeness, 
appropriateness,  and  feasibility  of  the 
resource  development  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives) 

1 .  How  will  you  obtain  additional 
resources  ft-om  non-CDC  soinces  to 
supplement  the  program  conducted 
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through  this  cooperative  agreement, 
expand  services  provided  through  the 
proposed  program,  and  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period? 

2.  In  implementing  this  resource 
development  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 

k.  Organizational  History  and 
Experience  (150  points;  Scoring  criteria: 
extent  and  relevance  of  applicant 
organization's  experience.  Note: 
Information  provided  under  Proof  of 
Eligibility,  Section  A.4.d.(5),  will  also  be 
taken  into  consideration  in  scoring  this 
section.) 

1.  What  types  of  capacity-building 
assistance  does  your  organization  have 
experience  providing  (e.g.,  board 
development,  fiscal  management),  and 
for  how  long? 

2.  With  what  mechanisms  of 
delivering  capacity-building  assistance 
does  your  organization  have  experience 
(e.g.,  information  transfer,  skills 
building,  techniceJ  consultation, 
technical  services,  technology  transfer)? 

3.  What  experience  does  your 
organization  have  in  providing  capacity- 
building  assistance  in  organizational 
infrastructure  development  to  CBOs  emd 
other  types  of  organizations  serving  the 
HIV  prevention  needs  of  racial/ethnic 
minority  populations,  and  for  how  long? 

4.  What  experience  does  your 
organization  have  in  assessing  the 
organizational  infrastructure  systems 
needs  (e.g.,  governance,  management, 
administration,  and  fiscal  systems)  of 
CBOs  or  other  organizations  that 
provide  health  care  or  prevention 
services? 

5.  What  experience  does  your 
organization  have  in  developing  and 
using  resource  or  consultant  networks  to 
provide  capacity-building  assistance 
and  in  supporting  such  networks  (e.g., 
developing  training  materials  and 
conducting  orientation  and  training  for 
consultants)? 

6.  What  experience  does  yoiu 
organization  have  in  developing  and 
maintaining  ongoing  capacity-building 
relationships  with  CBOs  or  other 
organizations  that  provide  health  or 
prevention  services? 

7.  What  experience  does  youi 
organization  have  in  responding  to 
capacity-building  assistance  requests, 
including  assessing  and  prioritizing 
requests,  linking  requests  to  other 
capacity-building  assistance  resources, 
and  delivering  capacity-building 
assistance? 

8.  What  experience  does  your 
organization  have  in  establishing  and 
maintaining  cooperative  relationships 
with  other  capacity-building  providers? 


9.  What  experience  does  yoiu 
organization  have  in  coordinating 
program  activities  with  national, 
regional.  State,  and  local  governmental 
and  nongovernmental  HIV  prevention 
partners  (e.g.,  health  departments, 
CBOs)  and  CPGs? 

10.  What  experience  does  yoiu 
organization  have  in  providing  capacity- 
building  assistance  that  responds 
effectively  to  the  cultural,  gender, 
environmental,  social,  and  linguistic 
characteristics  of  CBOs  serving  multiple 
racial/ethnic  minority  populations?  (In 
answering  this  question,  describe  the 
types  of  services  provided  and  list  any 
culturally,  linguistically,  and 
developmentally  appropriate  curricula 
and  materials  that  your  organization  has 
developed.) 

1.  Organizational  Structure  and 
Infrastructure  (Not  scored). 

1.  What  is  the  structiire  of  your 
organization,  including  management, 
administrative,  and  program 
components,  and  where  will  the 
proposed  program  be  located  in  this 
structure? 

2.  What  fiscal  management  systems 
does  your  organization  have  in  place 
and  how  do  they  function? 

3.  What  human  resources 
management  systems  does  your 
organization  have  in  place  (including 
staff  recruitment,  orientation,  training, 
and  support;  leadership  development; 
team  building;  personnel  policy 
development)  and  how  do  they 
function? 

4.  What  quality  assurance  systems 
does  your  organization  have  in  place 
and  how  do  they  function? 

5.  What  information  management 
systems  does  your  organization  have  in 
place  and  how  do  they  function? 

6.  How  does  your  organization  do  its 
strategic  planning  and  develop  its 
program  policies  and  priorities? 

m.  Budget  and  Staffing  Breakdovra 
and  Justification  (Not  scored).  In  this 
application,  applicants  should  provide  a 
6-month  budget  for  the  initial  (FY2000) 
budget  period. 

1.  Provide  a  detailed  budget  for  each 
proposed  activity.  Justify  all  operating 
expenses  in  relation  to  the  planned 
activities  and  stated  objectives.  CDC 
may  not  approve  or  fund  all  proposed 
activities.  Be  precise  about  the  program 
purpose  of  each  budget  item  and  itemize 
calculations  wherever  appropriate. 

2.  For  each  contract  and  consultant 
contained  within  the  application 
budget,  describe  the  type(s)  of 
organizations  or  parties  to  be  selected 
and  the  method  of  selection;  identify  the 
specific  contractor(s),  if  known;  describe 
the  services  to  be  performed  and  justify 
the  use  of  a  third  party  to  perform  these 


services;  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  contracts  and  consultants;  specify 
the  period  of  performance;  and  describe 
the  methods  to  be  used  for  contract 
monitoring. 

3.  Provide  a  job  description  for  each 
position,  specifying  job  title;  function, 
general  duties,  and  activities;  salary 
range  or  rate  of  pay;  and  the  level  of 
effort  and  percentage  of  time  spent  on 
activities  that  would  be  funded  through 
this  cooperative  agreement.  If  the 
identity  of  any  key  personnel  who  will 
fill  a  position  is  known,  his/her  name 
and  resume  should  be  attached. 
Experience  and  training  related  to  the 
proposed  project  should  be  noted.  If  the 
identity  of  staff  is  not  known,  describe 
your  recruitment  plan.  If  volunteers  are 
involved  in  the  project,  provide  job 
descriptions. 

Note:  If  indirect  costs  are  requested,  you 
must  provide  a  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost  rate 
agreement. 

n.  Attachments.  In  addition  to  the 
documents  required  in  the  Proof  of 
Eligibility  section  of  yoiu  application, 
the  following  attachments  should  be 
included  with  yoiu'  application,  if 
relevant: 

1 .  A  list  of  all  organizations  with 
which  you  will  cooperate  to  avoid 
duplication  of  effort  and  ensure  that 
gaps  in  capacity-building  services  are 
addressed.  Include  memoranda  of 
agreement  from  each  such  organization 
as  evidence  of  cooperative  relationships. 
Memoranda  of  agreement  should 
specifically  describe  the  proposed 
cooperative  activities.  These  documents 
must  be  submitted  annually  with  each 
continuation  application 

2.  A  list  summarizing  services, 
curricula,  and  materials  that  are 
currently  being  delivered  that  are 
culturally,  linguistically,  and 
developmentally  appropriate. 

3.  A  description  of  funding  received 
from  CDC  or  other  sources  to  conduct 
similar  activities  that  includes: 

a.  A  summary  of  funds  and  income 
received  to  conduct  capacity-building 
assistance  programs.  This  summary 
must  include  the  name  of  the 
sponsoring  organization/source  of 
income,  level  of  funding,  a  description 
of  how  the  funds  have  been  used,  and 
the  budget  period.  In  addition,  identify 
proposed  personnel  who  will  conduct 
the  activities  of  this  project  and  who  are 
supported  by  other  funding  sources 
(include  their  roles  and 
responsibilities); 

b.  A  summary  of  the  objectives  and 
activities  of  the  funded  programs  that 
are  described  above; 
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the  legal  applicant  and  function  as  the 
lead  organization  in  the  coalition.  The 
legal  applicant  must  meet  the  following 
criteria: 

a.  Have  a  currently  valid  Internal 
Revenue  Service  (IRS)  501(c)(3)  tax- 
exempt  status; 

b.  Have  an  executive  board  or 
governing  body  with  more  than  50 
percent  of  its  members  belonging  to  the 
racial/ethnic  minority  population  to  be 
served; 

c.  Have  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer, 
curriculum  development  specialist, 
group  facilitator)  in  the  organization 
filled  by  members  of  the  racial/ethnic 
minority  population  to  be  served. 

d.  Have  a  documented  3 -year  record 
of  providing  capacity-building 
assistance  (i.e.,  materials  development, 
training,  technical  consultation,  or 
technical  service)  in  HIV  prevention 
intervention  design,  development, 
implementation,  and  evaluation  to 
CBOs  serving  the  targeted  racial/ethnic 
minority  population  in  multiple  States; 
and 

e.  Have  the  specific  charge  from  its 
Articles  of  Incorporation,  Bylaws,  or  a 
resolution  from  its  executive  board  or 
governing  body  to  operate  regionally  or 
nationally  (i.e.,  multi  state/territory) 
within  the  United  States  or  its 
Territories. 

f.  Each  member  organization  of  the 
coalition  must  meet  all  of  the  above 
criteria  except  item  d.  (3-year  record). 

g.  Governmental  or  municipal 
agencies  and  their  affiliate  orgemizations 
or  agencies  (e.g.,  health  departments, 
school  boards,  public  hospitals)  are  not 
eligible  for  funding  under  this  priority 
area. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  .501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

2.  Availability  of  Funds 
Approximately  $3.5  million  is 
expected  to  be  available  aimually  to 
fund  four  programs,  as  follows:  African 
American — approximately  $2 ,01 0,000; 
Latino — approximately  $1,040,000; 
Asian/Pacific  Islander — approximately 
$225,000;  and  American  Indian/ Alaska 
Native — approximately  $225,000. 
However,  in  FY2000.  CDC  expects 
approximately  $1,750,000  to  be 
available  to  fund  four  programs  for  a 
six-month  budget  period,  as  follows: 


African  American — approximately 
$1,005,000;  Latino — approximately 
$520,000;  Asian/Pacific  Islander — 
approximately  $112,500;  and  American 
Indicm/Alaska  Native — approximately 
$112,500.  It  is  expected  that  the  awards 
will  begin  in  May,  2000.  In  subsequent 
years,  awards  will  be  made  for  a  12- 
month  budget  period.  The  total  project 
period  will  be  four  years  and  six 
months. 

Funding  estimates  may  change  based 
on  the  availability  of  funds,  scope  and 
quality  of  the  applications  received, 
appropriateness  and  reasonableness  of 
the  budget  justifications,  and  proposed 
use  of  project  funds. 

Continuation  aweirds  for  a  new  12- 
month  budget  period  within  an 
approved  project  period  will  be  made 
on  the  basis  of  availability  of  funds  and 
satisfactory  progress  toward  achieving 
stated  objectives.  Satisfactory  progress 
toward  achieving  objectives  will  be 
determined  by  required  progress  reports 
submitted  by  the  recipient  and  site 
visits  conducted  by  CDC 
representatives.  Proof  of  continued 
eligibility  will  be  required  with  all 
noncompeting  continuation 
applications. 

a.  Use  of  Funds 

1.  Funds  available  under  this 
announcement  must  support  capacity- 
building  assistance  that  improves  the 
capacity  of  CDC-funded  and  other  CBOs 
to  design,  develop,  implement,  and 
evaluate  effective  HTV  prevention 
interventions  for  racial/ethnic  minority 
individuals  whose  behavior  places  them 
at  high  risk  for  acquiring  or  transmitting 
HIV  and  other  STDs. 

2.  These  federal  funds  may  not 
supplant  or  duplicate  existing  funding. 

3.  The  applicant  must  perform  a 
substantial  portion  of  the  program 
activities  and  cannot  serve  merely  as  a 
fiduciary  agent.  Applications  requesting 
funds  to  support  only  managerial  and 
administrative  functions  will  not  be 
accepted. 

4.  No  funds  will  be  provided  for 
direct  patient  care,  including  substance 
abuse  treatment,  medical  treatment,  or 
medications. 

5.  These  federal  funds  may  not  be 
used  to  support  the  cost  of  developing 
applications  for  other  federal  funds. 

6.  Before  using  funds  awarded 
through  this  cooperative  agreement  to 
develop  HIV  prevention  materials, 
recipients  must  check  with  the  CDC 
National  Prevention  Information 
Network  (NPIN)  to  determine  if  suitable 
materials  are  already  available.  Also. 
materials  developed  by  recipients  must 
be  made  available  for  dissemination 
through  the  CDC  NPIN. 
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CDC's  NPIN  maintains  a  collection  of 
KIV,  STD,  and  TB  resources  for  use  by 
organizations  and  the  public.  Successful 
applicants  will  be  contacted  by  NPIN  for 
information  on  program  resources  for 
use  in  referrals  and  resource  directories. 
Also,  grantees  should  send  three  copies 
of  all  educational  materials  developed 
under  this  grant  for  inclusion  in  NPIN's 
databases. 

NPIN  also  makes  available 
information  and  technical  assistance 
services  for  use  in  program  planning 
and  evaluation. 

For  further  information  on  NPIN 
services  and  resources,  contact  NPIN  at 
1-800-458-5231;  visit  its  wreb  site  at 
www.cdcnpin.org;  or  send  requests  by 
fax  to  1-888-282-7681  (TTY  users:  1- 
800-243-7012). 

b.  Funding  Preferences 

For  these  awards,  preferences  for 
funding  will  be: 

1.  ensuring  that  capacity-building 
assistance  is  available  for  all  CDC- 
funded  CBOs  in  all  four  regions  and 
serving  all  four  major  racial/ethnic 
minority  groups;  and 

2.  ensuring  that  funding  for  capacity- 
building  assistance  is  distributed  in 
proportion  to  the  HIV/ AIDS  disease 
burden  in  the  four  major  racial/ethnic 
minority  populations  and  the  number  of 
CDC-funded  CBOs  serving  each  of  these 
four  minority  populations  in  each 
region. 

3.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities: 

a.  Program  Activities 

1.  Include  CDC-funded  CBOs,  other 
CBOs,  and  other  potential  consumers  of 
the  proposed  services  in  planning  and 
evaluating  the  proposed  capacity- 
building  assistance  program. 

2.  Establish  and  support  a  codition 
(i.e.,  a  collaborative  contractual 
partnership)  to  implement  the  proposed 
program.  The  coalition  must  represent 
all  four  regions.  Support  services  for  the 
coalition  include,  but  are  not  limited  to, 
establishing  ongoing  communication 
mechanisms,  establishing  reporting 
standards,  conducting  process 
evaluation,  establishing  standards  of 
practice,  and  conducting  quality 
assurance. 

3.  Create  and  support  four  regionally- 
based  capacity-building  resource 
networks  that  include  the  applicant's 
and  coalition  members'  current  and 
proposed  staff  and  other  subject  matter 
experts  (e.g.,  consultants,  researchers, 
academicians).  Emphasize  the  use  of 


locally  based  consultants  and  experts. 
Support  services  for  the  resource 
networks  include,  but  are  not  limited  to, 
developing  training  materials,  diffusion 
of  best  program  practices  and 
intervention  models,  and  conducting 
orientation  and  training  for  consultants 
to  assist  in  delivering  effective  and 
efficient  services  that  follow  relevant, 
available  national  standards  of  practice 
and  are  in  accordance  with  CDC's 
standards  and  expectations  for 
conducting  HIV  prevention  educational 
programs  and  interventions. 

jj.  Ensure  the  effective  and  efficient 
provision  of  capacity-building 
assistance  to  enhance  the  design, 
development,  implementation,  and 
evaluation  of  HFV  prevention 
interventions.  Examples  include,  but  are 
not  limited  to,  curriculum  development, 
intervention  replication  or  adaptation, 
use  of  behavioral  and  social  sciences  lo 
increase  intervention  effectiveness 
(including  the  development  of 
behavioral  risk  assessments),  increasing 
the  cultural  competence  and  linguistic 
appropriateness  of  interventions,  service 
integration,  developing  effective  health 
communications  messages,  conducting 
population-based  needs  assessments 
(including  the  use  of  epidemiology  and 
social  marketing  methods),  setting 
priorities  for  interventions  and  target 
populations,  developing  or  identifying 
effective  and  appropriate  inter\'entions, 
and  evaluation  planning  and 
implementation.  Recipients  should 
work  closely  with  CDC  to  identify 
interventions  that  have  a  sound  basis  in 
science  or  proven  program  experience 
and  are  suitable  for  dissemination. 

These  services  are  to  be  provided 
through  the  use  of  information  transfer, 
skills  building,  technical  consultation, 
technical  services,  and  technology 
transfer.  These  services  should  be 
culturally  appropriate  and  based  in 
science. 

5.  Implement  a  plan  for  developing 
and  maintaining  ongoing  capacity- 
building  relationships  with  CDC-funded 
CBOs  serving  the  target  racial/ethnic 
minority  population.  The  plan  should 
include  strategies  for  conducting 
ongoing  needs  assessments  of  CBOs, 
evaluating  HIV  prevention  interventions 
and  the  support  structures  needed  to 
deliver  these  interventions,  and 
developing  tailored  capacity-building 
packages  to  be  delivered  over  the  long 
term. 

6.  Implement  a  system  that  responds 
to  capacity-building  assistance  requests. 
This  system  must  give  the  highest 
priority  to  CDC-funded  CBOs.  The 
system  must  include  mechanisms  for 
assessing  and  prioritizing  requests; 
linking  requests  to  other  capacity- 


building  resources  and  to  services 
provided  in  Priority  Areas  1 ,  3  and  4  of 
this  program;  delivering  capacity- 
building  services;  and  conducting 
quality  assurance. 

7.  identify  and  complement  the 
capacity-building  efforts  available 
locally.  Cooperate  with  other  national, 
regional,  State,  and  local  capacity- 
building  providers  to  (a)  avoid 
duplication  of  effort  and  (b)  ensure  that 
capacity-building  assistance  is  allocated 
according  to  gaps  in  available  services 
and  the  needs  of  CDC-funded  and  other 
CBOs  serving  minority  populations  at 
high  risk  for  acquiring  and  transmitting 
HIV  and  other  STDs.  (Note:  For  this 
announcement,  the  term  "cooperate" 
means  exchemging  information,  altering 
activities,  and  sharing  resources  with 
other  organizations  for  mutual  benefit.) 

8.  Coordinate  program  activities  with 
appropriate  national,  regional.  State, 
and  local  governmental  and  non- 
governmental HIV  prevention  partners 
(e.g.,  health  departments,  CBOs)  and 
CPGs. 

Note:  For  this  announcement,  the  term 
"coordinate"  means  exchanging  information 
and  altering  activities  for  mutual  benefit. 

9.  Incorporate  cultural  competency 
and  linguistic  and  educational 
appropriateness  into  all  capacity- 
building  activities; 

10.  Participate  in  a  CDC-coordinated 
capacity-building  network  to  enhance 
communication,  coordination,  and 
training. 

b.  Quality  Assurance 

1 .  Identify  the  capacity-building 
needs  of  your  own  program  (including 
your  organization  and  other  member 
organizations  in  the  coalition)  and 
develop  and  implement  a  plan  to 
address  these  needs. 

2.  Identify  the  training  needs  of  your 
staff  (including  staff  in  your  own 
organization  and  in  other  member 
organizations  in  the  coalition)  and 
develop  and  implement  a  plan  to 
address  these  needs. 

3.  In  collaboration  with  CDC.  develop 
and  implement  a  standardized  system 
for  tracking,  assessing,  and  documenting 
all  capacity-building  assistance  requests 
and  delivery. 

c.  Program  Monitoring  and  Evaluation 

1 .  Conduct  process  evaluation  of  your 
capacity-building  assistance  activities  to 
determine  if  your  process  objectives  are 
being  achieved. 

2.  Monitor  the  results  of  capacity- 
building  assistance  services  to 
determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program. 
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4.  Application  (Jontent 
a.  General 

1 .  Use  the  inf  )rmation  in  the  Program 
Requirements,  ( )ther  Requirements,  and 
Evaluation  Crit(  ria  sections  to  develop 
your  application.  Your  application  will 
be  evaluated  aci  :ording  to  the  quality  of 

the  following 
s  important  to  follow 
ded  below  in  laying  out 
your  program  p  oposal. 

2.  The  narrati  i^e  should  be  no  more 
than  40  pages  (e  xcluding  budget  and 
attachments). 

3.  Number  ea  ;h  page,  including 
appendices  and  attachments, 
sequentially  an*  provide  a  complete 
Table  of  Conten  ts  to  the  application  and 
its  attachments.  Please  begin  each 
separate  sectior  of  the  application  on  a 
new  page. 

4.  The  origins  1  and  each  copy  of  the 
application  set  nust  be  submitted 
unstapled  and  i  nbound. 

5.  All  material  must  be  typewritten; 
single  spaced,  v  'ith  a  font  of  10  pitch  or 
12  point  on  8Vi; '  by  11"  paper,  with  at 
least  1"  margin! .  headings  and  footers; 
and  printed  on  )ne  side  only. 

6.  Materials  t  jat  should  be  part  of  the 
basic  plan  will  lot  be  accepted  if  placed 
in  the  attachme  its. 

In  developing  the  application,  use  the 
following  forraj  t  and  instructions: 

b.  Priority  Ar  !a  (Not  scored).  Clearly 
state  the  Priorit  r  Area  for  which  this 
application  is  b  sing  submitted  (i.e.. 


Priority  Area  2 — Enhancing  HIV 
Prevention  Interventions). 

c.  Population  to  be  Served  (Not 
scored).  Which  racial/ethnic  minority 
group  will  be  the  primary  focus  of  the 
proposed  program? 

d.  Proof  of  Eligibility.  Applicants 
must  complete  this  section  on  "Proof  of 
Eligibility,"  including  providing  the 
following  documents  as  appropriate. 
Failure  to  provide  the  required 
documentation  will  result  in  your 
application  being  disqualified  and 
returned  to  you  without  further  review. 

1.  What  organizations  will  be 
members  of  your  proposed  coalition? 

Note:  Attach  to  this  section  a  list  of  all 
organizations  that  will  be  members  of  the 
proposed  coalition  (i.e.,  collaborative 
contractual  partnership),  including  their 
locations  (i.e.,  city  and  State),  a  brief 
description  of  each  organization,  and  a  brief 
description  of  what  role(s)  each  organization 
will  serve  in  the  coalition. 

Include  memoranda  of  agreement 
from  all  organizations  that  will  be 
members  of  the  proposed  coalition  as 
evidence  of  collaborative  relationships. 
Memoranda  of  agreement  should 
specifically  describe  the  proposed 
collaborative  activities.  These 
documents  must  be  submitted  annually 
with  each  continuation  application. 

Please  answer  the  following  questions 
and  provide  the  requested  documents 
for  the  lead  organization  (the  legal 
applicant)  and  for  each  member 
organization  of  the  coalition: 

2.  Is  the  organization  a  national 
organization  or  is  it  a  regional 
organization? 

3.  Does  the  organization  have  a 
currently  valid  501(c)(3)  tax-exempt 
status? 

Note:  Attach  to  this  section  a  copy  of  the 
current,  valid  Internal  Revenue  Service  (IRS) 
determination  letter  of  the  organization's 
501(c)(3)  tax-exempt  status. 

4.  Does  the  organization  have  an 
executive  board  or  governing  body  with 
more  than  50  percent  of  its  members 
belonging  to  the  racial/ethnic  minority 
population  to  be  served? 

Note:  Attach  to  this  section  a  complete  list 
of  the  members  of  the  executive  board  or 
governing  body,  along  with  their  positions  on 
the  board,  their  race/ethnicity,  and  their 
gender. 

5.  Do  persons  of  the  target  racial/ 
ethnic  minority  population  serve  in 
more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer. 


ciuriculum  development  specialist, 
group  facilitator)  in  the  organization? 

Note:  Attach  to  this  section  a  list  of  all 
existing  personnel  in  key  positions  in  the 
organization,  along  with  their  position  in  the 
organization,  their  race/ethnicity,  their 
gender,  and  their  area(s)  of  expertise.  Also 
attach  a  similar  list  of  proposed  personnel. 

6.  (A  response  to  this  question  is 
required  for  the  lead  organization,  but  is 
optional  for  other  member  organizations 
of  the  coalition.)  Does  the  organization 
have  a  documented  3-year  record  of 
providing  capacity-building  assistance 
in  HIV  prevention  intervention  design, 
development,  implementation,  and 
evaluation  to  CBOs  serving  the  target 
racial/ethnic  minority  population  in 
multiple  States? 

Note:  Attach  to  this  section  a  list  of  such 
clients,  including  the  organization  name, 
location  (i.e.,  city  and  State),  dates  of  service, 
and  type(s)  of  assistance  provided.  Also, 
provide  copies  of  complete  documents  as 
evidence  of  this  three  year  history. 
Documents  can  include  memoranda  of 
understanding,  agreements,  or  contracts/ 
consultants.  This  information  will  also  be 
used  in  evaluating  Organizational  History 
and  Experience  (Section  B.4.k.). 

7.  Does  the  organization  have  the 
specific  charge  from  its  executive  board 
or  governing  body  to  operate  regionally 
or  nationally  (i.e.,  multistate/territory) 
within  the  United  States  and  its 
Territories? 

Note:  Attach  to  this  section  a  copy  of  the 
section  of  the  organization's  Articles  of 
Incorporation,  Bylaws,  or  Board  Resolution 
that  indicates  the  organization's  charge  to 
operate  regionally  or  nationally. 

8.  Is  the  organization  a  governmental 
or  miuiicipal  agency  or  an  affiliate  of  a 
governmental  or  municipal  agency  (e.g., 
health  department,  school  board,  public 
hospital)?  If  so,  the  organization  is  not 
eligible  for  funding  under  this  priority 
area. 

9.  Is  the  organization  included  in  the 
category  of  organizations  that  engage  in 
lobbying  activities,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986?  If  so,  the  organization  is 
not  eligible  for  funding  imder  this 
priority  area. 

e.  Abstract  (Not  scored).  Please 
provide  a  brief  summary  of  your 
proposed  program  activities,  including: 

1 .  Which  racial/ethnic  minority  group 
will  be  the  focus  of  the  proposed 
program; 

2.  What  organizations  will  form  the 
coalition; 

3.  How  the  program  will  be  regionally 
structured; 

4.  What  specific  types  of  capacity- 
building  assistance  will  be  provided  by 
the  program  (including  members  of  the 
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applicant's  and  coalition  members' 
current  and  proposed  staff,  consultants, 
researchers,  academicians,  and  other 
subject  matter  experts); 

5.  How  you  will  develop  ongoing 
capacity-building  relationships  with 
CBOs;  and 

6.  How  you  will  respond  to  requests 
for  a  wide  variety  of  capacity-building 
assistance. 

The  abstract  should  not  exceed  two 
pages. 

f.  Program  Activities  (Total  =  400 
points;  Scoring  criteria:  likelihood  of 
achieving  program  goals;  soundness  of 
proposed  systems;  basis  in  science, 
theory,  concept,  or  proven  program 
experience;  feasibility  of  the  program 
plan;  innovativeness;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives) 

1 .  Including  potential  consumers  of 
services  in  program  planning  (35 
points). 

a.  How  will  CDC-funded  CBOs,  other 
CBOs,  and  other  potential  consumers  of 
your  proposed  services  be  involved  in 
planning  and  evaluating  your  proposed 
capacity-building  assistance  program? 

b.  For  your  first  year  of  operation, 
what  are  your  specific  process 
objectives  related  to  obtaining  this 
input? 

Note:  Objectives  should  be  specific, 
realistic,  time-phased,  and  measurable. 

2.  Establishment  of  a  coalition  (i.e., 
collaborative  contractual  partnership) 
(45  points). 

a.  How  will  your  coalition  be 
structured  to  implement  the  proposed 
program  in  all  four  regions? 

b.  How  will  you  support  the  coalition 
(e.g.,  establishing  ongoing 
communication  mechanisms, 
establishing  standards  of  practice)? 

c.  In  establishing  and  supporting  the 
coalition,  what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

3.  Creating  and  supporting'resource 
networks  (45  points). 

a.  How  will  you  create  regionally- 
based  resource  networks  that  include 
the  applicant  and  coalition  members' 
current  and  proposed  staff,  researchers, 
academicians,  consultants,  and  other 
subject  matter  experts? 

b.  How  will  these  networks  be 
structured  and  how  will  the  consultants 
and  other  subject  matter  experts  be  used 
to  meet  regional  needs  and  allow  local 
delivery  of  capacity-building  services? 

c.  How  will  you  support  these 
resource  networks  (e.g.,  developing 
training  materials,  diffusion  of  best 
program  practices  and  intervention 
models,  and  conducting  orientation  and 
training  for  consultants  to  assist  them  in 


delivering  effective  and  efficient 
services  that  follow  national  standards 
of  practice  and  complement  CDC's 
standards  and  expectations  for 
conducting  HIV  educational  programs 
and  interventions)? 

d.  In  developing  these  resource 
networks,  what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

4.  Ensuring  effective  provision  of 
capacity-building  assistance  (45  points). 

a.  What  specific  types  of  capacity- 
building  assistance  will  the  proposed 
program  (including  the  applicant's  and 
coalition  members'  current  and 
proposed  staff,  consultants,  resejircher, 
academicians,  and  other  subject  matter 
experts)  provide  to  strengthen  HFV 
prevention  intervention  design, 
development,  implementation,  and 
evaluation  (e.g.,  ciuriculum 
development,  intervention  replication 
or  adaptation,  use  of  behavioral  and 
social  sciences  to  increase  intervention 
effectiveness  (including  the 
development  of  behavioral  risk 
assessments],  increasing  the  cultural 
competence  and  linguistic 
appropriateness  of  interventions,  service 
integration,  developing  effective  health 
communications  messages,  conducting 
population-based  needs  assessments 
[including  the  use  of  epidemiology  and 
social  marketing  methods],  setting 
priorities  for  interventions  and  target 
populations,  developing  or  identifying 
effective  and  appropriate  interventions, 
and  evaluation  planning  and 
implementation)? 

b.  How  will  you  ensure  that  this 
assistance  is  provided  effectively  and 
efficiently? 

5.  Developing  ongoing  relationships 
with  CDC-funded  CBOs  (45  points). 

a.  How  will  you  develop  and  maintain 
ongoing  capacity-building  relationships 
with  CDC-funded  CBOs,  including 
conducting  ongoing  needs  assessments, 
evaluating  HTV  prevention  interventions 
and  the  support  structures  to  deliver 
these  interventions,  and  developing 
tailored  multi  component  capacity- 
building  packages  to  be  delivered  over 
the  long  term? 

b.  In  developing  these  ongoing 
capacity-building  relationships,  what 
are  your  specific  process  objectives  for 
your  first  year  of  operation? 

6.  Responding  to  capacity-building 
assistance  requests  (45  points). 

a.  How  will  you  respond  to  capacity- 
building  requests  (including  assessing 
and  prioritizing  requests;  linking 
requests  to  other  capacity-building 
resources  and  to  services  provided  in 
Priority  Areas  1,3,  and  4  of  this 
program;  and  delivering  capacity- 
building  services)? 


b.  In  implementing  this  strategy  or 
strategies,  what  are  your  specific 
process  objectives  for  your  first  year  of 
operation? 

7.  Identifying  and  complementing 
other  capacity-building  efforts  (35 
points). 

a.  How  will  you  identify  and 
complement  other  capacity-building 
efforts  available  locally  and  cooperate 
with  other  national,  regional.  State,  and 
local  capacity-building  providers  to    9 
avoid  duplication  of  effort  and  ensure 
that  capacity-building  assistance  is 
allocated  according  to  gaps  in  available 
services  and  the  needs  of  CDC-funded 
and  other  CBOs  ser/ing  the  target  racial/ 
ethnic  minority  population  (i.e.,  with 
what  entities  will  you  cooperate  and 
what  will  each  bring  to  the  cooperative 
relationship)? 

b.  In  identifying  and  complementing 
other  capacity-building  efforts  and 
developing  cooperative  relationships 
with  other  capacity-building  providers, 
what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

8.  Coordinating  with  appropriate 
governmental  and  nongovernmental 
HIV  prevention  partners  and 
community  planning  groups  (35  points). 

a.  How  will  you  coordinate  program 
activities  with  appropriate  national, 
regional.  State,  and  local  HFV 
prevention  partners  (e.g.,  health 
departments,  CBOs)  and  CPGs  (i.e.,  with 
what  entities  will  you  coordinate 
activities  and  what  activities  will  be 
coordinated)? 

9.  Incorporating  cultural  competency 
into  capacity-building  activities  (35 
points). 

a.  How  will  you  ensure  that  the 
capacity-building  assistance  provided 
will  be  culturally  competent,  sensitive 
to  issues  of  sexual  identity, 
developmentally  and  educationally 
appropriate,  linguistically  specific,  and 
targeted  to  the  needs  of  organizations 
serving  the  targeted  racial/ethnic 
minority  population? 

10.  Management  and  staffing  of  the 
program  (35  points). 

,a.  How  will  the  proposed  program  be 
managed  and  staffed? 

b.  What  are  the  skills  and  experience 
of  the  applicant's  program  staff? 

c.  Which  activities  in  your  proposed 
program  will  be  conducted  by  coalition 
members  and  which  will  be  conducted 
by  other  cooperating  organizations? 

d.  In  staffing  your  proposed  program 
and  developing  cooperative 
relationships  with  other  organizations, 
what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 
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11.  Time  line 
time  line  that  i 
implementatior 
program  and  asi  ;igns 
for  inception 
step. 

g.  Quality  Assurance 
Scoring  criteria 
appropriatenes.s 
quality  assurance 
feasibility,  time 
measurability  o 

1 .  How  will 
building  assistahce 
program  (incluc  ing 
and  other  member 
coalition)  and 

2.  How  will 
needs  of  your 
your  organization 
organizations  in 
these  needs? 

3.  In  implementing 
assiu^nce  plans 
process  objectiv  bs 
operation? 


(Not  scored).  Provide  a 
c^entifies  major 
steps  in  your  proposed 
approximate  dates 
completion  of  each 


(150  points; 
completeness, 
and  feasibility  of  the 
plan;  specificity, 
phasing,  and 
stated  objectives) 
identify  the  capacity- 
needs  of  your  own 
your  organization 
organizations  in  the 
a^ldress  these  needs? 
identify  the  training 
(including  staff  in 
and  in  other  member 
the  coalition)  and  meet 


yju 


yDu 
stiff! 


these  quality 

what  are  your  specific 

for  the  first  year  of 


Note:  Systems 
documenting 
requests  and  deli 
collaboration  wi 


f  >r  tracking,  assessing,  and 
capi  city-building  assistance 
"  \  ery  will  be  developed  in 
CDC. 


tl 


h.  Program 
(150  points;  Seeding 
completeness, 
feasibility  of  the 
and  evaluation 
feasibility,  time 
measurability  o 

1.  How  will 
evaluation  of 


activities  to 
objectives  are 
2.  How  will 
of  capacity-1 
to  determine  w 
not  work  in 


Mpnitoring  and  Evaluation 

Criteria: 
technical  soundness,  and 
program  monitoring 
)lan;  specificity, 
phasing,  and 
stated  objectives), 
conduct  process 
capacity-building 
determine  if  the  process 
achieved? 
monitor  the  results 
buil  ling  assistance  services 
works  and  what  does 
to  improve  the 


y  )u  > 


ycur  I 


b(  ing  1 
y  )u 


lat 


Old  fr 


purposes 


program? 

3.  What  data 
evaluation 
data  be  collected 
and  used  to  im 

4.  Who  will 
designing  and 
activities? 

5.  In  impl 
evaluation  plsm 
process  object: 
operation? 

i. 
Dissemination 
criteria:  compl 
and  feasibility 
and  informatior 
specificity,  feas 
measurability  o 

1.  How  will 
building 
your  proposed 

2.  How  will 
information 


1  nil  be  collected  for 
and  how  will  the 
,  analyzed,  reported, 
ove  the  program? 
responsible  for 
plementing  evaluation 


t: 


11  a 


emoting  this  program 

what  are  your  specific 
iv^s  for  the  first  year  of 


Communict  tion 


{^5 


cfl 


and  Information 
points;  Scoring 
eteness,  appropriateness, 
the  communication 
dissemination  plan; 
bility,  time  phasing,  and 
stated  objectives), 
market  the  capacity- 
available  through 
program? 

disseminate 
abc^t  successful  capacity- 


y  3U 
assista  ice 


building  assistance  strategies  and 
"lessons  learned"? 

3.  In  implementing  this 
communication  and  information 
dissemination  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 

j.  Resource  Development  (75  points; 
Scoring  criteria:  completeness, 
appropriateness,  and  feasibility  of  the 
resource  development  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  obtain  additional 
resources  from  non-Q)C  sources  to 
supplement  the  program  conducted 
through  this  cooperative  agreement, 
expand  services  provided  through  the 
proposed  progreun,  and  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period? 

2.  In  implementing  this  resource 
development  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 

k.  Organizational  History  and 
Experience  (150  points;  Scoring  criteria: 
extent  and  relevance  of  applicant 
organization's  experience.  Note: 
Information  provided  under  Proof  of 
Eligibility,  Section  B.4.d.(6),  will  also  be 
taken  into  consideration  in  scoring  this 
section.) 

Please  address  Questions  1-14  for  the 
lead  organization  (the  legal  applicant). 
Please  also  address  Questions  1,  2,  3,  6, 
7,  8,  9,  and  10  for  each  member 
organization  of  the  coalition. 

1.  What  types  of  capacity-building 
assistance  does  the  organization  have 
experience  providing  (e.g.,  curriculum 
development,  increasing  the  cultural 
competence  of  interventions)  and  for 
how  long? 

2.  With  what  mechanisms  of 
delivering  capacity-building  assistance 
does  the  organization  have  experience 
(e.g.,  information  transfer,  skills 
building,  technical  consultation, 
technical  services,  technology  transfer)? 

3.  What  experience  does  the 
organization  have  in  providing  capacity- 
building  assistance  in  HIV  prevention 
intervention  design,  development, 
implementation,  and  evaluation  to 
CBOs  and  other  types  of  organizations 
serving  the  HIV  prevention  needs  of  the 
target  racial/ethnic  minority  population, 
and  for  how  long? 

4.  What  experience  does  the 
organization  have  in  establishing  and 
supporting  coalitions  for  the  delivery  of 
capacity-building  assistance  services? 

5.  What  experience  does  the 
organization  have  in  developing  and 
using  resource  or  consultant  networks  to 
provide  capacity-building  assistance 
and  in  supporting  such  networks  (e.g., 
developing  training  materials  and 


conducting  orientation  and  training  for 
consultants)? 

6.  What  experience  does  the 
organization  have  in  developing  and 
maintaining  ongoing  capacity-building 
relationships  with  CBOs  or  other 
organizations  that  provide  health  or 
prevention  services? 

7.  What  experience  does  the 
organization  have  in  responding  to 
capacity-building  assistance  requests, 
including  assessing  and  prioritizing 
requests,  linking  requests  to  other 
capacity-building  assistance  resources, 
and  delivering  capacity-building 
assistance? 

8.  What  experience  does  the 
organization  have  in  establishing  and 
maintaining  cooperative  relationships 
with  other  capacity-building  providers? 

9.  What  experience  does  the 
organization  have  in  coordinating 
program  activities  with  national, 
regional.  State,  and  local  governmental 
and  nongovernmental  HTV  prevention 
programs  (e.g.,  health  departments, 
CBOs)  and  CPGs? 

10.  What  experience  does  the 
organization  have  in  providing  capacity- 
building  assistance  that  responds 
effectively  to  the  cultural,  gender, 
environmental,  social,  and  linguistic 
characteristics  of  CBOs  serving  multiple 
racial/ethnic  minority  populations?  (In 
answering  this  question,  describe  the 
types  of  services  provided  and  list  any 
culturally,  linguistically,  and 
developmentally  appropriate  curricula 
and  materials  that  your  organization  has 
developed.) 

1.  Organizational  Structure  and 
Infrastructure  (Not  scored).  Please 
address  Questions  1-6  for  the  lead 
organization  (the  legal  applicant).  Please 
also  address  Questions  1  and  2  for  each 
member  organization  of  the  coalition. 

1 .  What  is  the  structure  of  the 
organization,  including  management, 
administrative,  and  program 
components,  and  where  will  the 
proposed  program  be  located  in  this 
structure? 

2.  What  fiscal  management  systems 
does  your  organization  have  in  place 
and  how  do  they  function? 

3.  What  human  resources 
management  systems  the  your 
organization  have  in  place  (including 
staff  recruitment,  orientation,  training, 
and  support;  leadership  development; 
team  building;  personnel  policy 
development)  and  how  do  they 
function? 

4.  What  quality  assurance  systems 
does  the  organization  have  in  place  and 
how  do  they  function? 

5.  What  information  management 
systems  does  the  organization  have  in 
place  and  how  do  they  function? 
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6.  How  does  the  organization  do  its 
strategic  planning  and  develop  its 
program  policies  and  priorities? 

m.  Budget  and  Staffing  Breakdown 
and  Justification  (Not  scored).  In  this 
application,  applicants  should  provide  a 
6-month  budget  for  the  initial  (FY2000) 
budget  period. 

1.  Provide  a  detailed  budget  or  each 
proposed  activity.  Justify  all  operating 
expenses  in  relation  to  the  planned 
activities  and  stated  objectives.  CDC 
may  not  approve  or  fund  all  proposed 
activities.  Be  precise  about  the  program 
purpose  of  each  budget  item  and  itemize 
calculations  wherever  appropriate. 

2.  For  each  contract  or  consultant 
contained  within  the  application 
budget,  describe  the  type(s)  of 
organizations  or  parties  to  be  selected 
and  the  method  of  selection;  identify  the 
specific  contractor(s),  if  known;  describe 
the  services  to  be  performed  and  justify 
the  use  of  a  third  party  to  perform  these 
services;  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  contracts  and  consultants;  specify 
the  period  of  performance;  and  describe 
the  methods  to  be  used  for  monitoring 
the  contract. 

3.  Provide  a  job  description  for  each 
position,  specifying  job  title;  function, 
general  duties,  and  activities;  salary 
range  or  rate  of  pay;  and  the  level  of 
effort  and  percentage  of  time  spent  on 
activities  that  would  be  funded  through 
this  cooperative  agreement.  If  the 
identity  of  any  key  personnel  who  will 
fill  a  position  is  known,  his/her  name 
and  resume  should  be  attached. 
Experience  and  training  related  to  the 
proposed  project  should  be  noted.  If  the 
identity  of  staff  is  not  known,  describe 
your  recruitment  plan.  If  volunteers  are 
involved  in  the  project,  provide  job 
descriptions. 

Note:  If  indirect  costs  are  requested,  you 
must  provide  a  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost  rate 
agreement. 

n.  Attachments.  In  addition  to  the 
documents  required  in  the  Proof  of 
Eligibility  section  of  your  application, 
the  following  attachments  should  be 
included  with  your  application,  if 
relevant: 

1.  A  list  of  all  organizations  that  are 
not  formal  members  of  the  coalition  and 
with  which  you  will  cooperate  to  avoid 
duplication  of  effort  and  ensiu'e  that 
gaps  in  capacity-building  services  are 
addressed.  Include  memoranda  of 
agreement  from  each  as  evidence  of 
cooperative  relationships.  Memoranda 
of  agreement  should  specifically 
describe  the  proposed  cooperative 
activities.  These  documents  must  be 
submitted  aimually  with  each 
continuation  application. 


2.  A  list  summarizing  services, 
curricula,  and  materials  that  are 
currently  being  delivered  that  are 
culturally,  linguistically,  and 
developmentally  appropriate. 

3.  A  description  of  funding  received 
from  CDC  or  other  sources  to  conduct 
similar  activities  that  includes: 

a.  A  summary  of  funds  and  income 
received  to  conduct  capacity-building 
assistance  programs.  This  summary 
must  include  the  name  of  the 
sponsoring  organization/source  of 
income,  level  of  funding,  description  of 
how  the  funds  have  been  used,  and  the 
budget  period.  In  addition,  identify 
proposed  personnel  who  will  conduct 
the  activities  of  this  project  and  who  are 
supported  by  other  funding  sources 
(include  their  roles  and 
responsibilities). 

b.  A  summary  of  the  objectives  and 
activities  of  the  funded  programs  that 
are  described  above. 

c.  An  explanation  of  how  funds 
requested  in  this  application  will  be 
used  differently  or  in  ways  that  will 
expand  upon  programs  that  are 
supported  with  existing  or  future  funds. 

d.  An  assurance  that  the  requested 
funds  will  not  duplicate  or  supplant 
funds  that  have  been  received  from  any 
other  Federal  or  non-Federal  source. 
CDC-awarded  funds  may  be  used  to 
expand  or  enhance  services  supported 
by  other  Federal  or  non-Federal  funding 
sources. 

4.  Independent  audit  statements  from 
a  certified  public  accountant  for  the 
previous  2  years. 

5.  A  copy  of  the  organization's  current 
negotiated  Federal  indirect  cost  rate 
agreement,  if  applicable. 

PRIORITY  AREA  2  ENDS  HERE. 

Please  refer  to  the  following  sections 
of  this  announcement  for  additional 
important  information:  CDC  Activities, 
Submission  and  Deadline,  Review  and 
Evaluation  of  Applications,  Other 
Requirements,  Authority  and  Catalog  of 
Federal  Domestic  Assistance  Number, 
Where  to  Obtain  Additional 
Information,  and  Attachments  1-3. 

C.  Priority  Area  3:  Strengthening 
Community  Capacity  for  HIV  Prevention 

1.  Eligibility 

An  organization  funded  under 
Priority  Area  3  will  provide  capacity- 
building  assistcuice  services  to  a  specific 
community  which  may  be  defined  by 
locality,  lifestyle,  risk  behaviors,  social 
or  economic  circumstances,  patterned 
social  interaction,  collective  identity,  or 
other  modes  of  group  identification 
(e.g.,  migrant  farm  workers,  soon-to-be- 
and  recently-released  incarcerated 
persons).  At  a  minimum.  Priority  Area 


(3)  activities  must  be  conducted  in  two 
or  more  States. 

An  eligible  applicant  is  a  national, 
regional,  or  local  non-profit, 
nongovernmental  organization  that 
meets  the  following  criteria: 

a.  Has  a  currently  valid  Internal 
Revenue  Service  (IRS)  501(c)(3)  tax- 
exempt  status; 

b.  Has  an  executive  board  or 
governing  body  with  more  than  50 
percent  of  its  members  belonging  to  the 
racial/ethnic  minority  population(s)  to 
be  served; 

c.  Has  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer, 
curriculum  development  specialist, 
group  facilitator]  in  the  organization 
filled  by  members  of  the  racial/ethnic 
minority  population(s)  to  be  served; 

d.  Has  a  documented  3-year  record  of 
providing  capacity-building  assistance 
(i.e.,  materials  development,  training, 
technical  consultation,  or  technical 
service)  in  community  engagement  and 
development  to  CBOs  and  other 
commimity  stakeholders  serving  the 
target  population  (i.e.,  the  target 
population  as  defined  by  locality, 
lifestyle,  risk  behaviors,  social  or 
economic  circumstances,  patterned 
social  interaction,  collective  identity,  or 
other  modes  of  group  identification); 
and 

e.  Has  the  specific  charge  from  its 
Articles  of  Incorporation,  Bylaws,  or  a 
resolution  from  its  executive  board  or 
governing  body  to  operate  in  multiple 
States  and  territories. 

f.  Goveriunental  or  municipal 
agencies,  their  affiliate  organizations  or 
agencies  (e.g.,  health  departments, 
school  boards,  public  hospitals),  and 
private  or  public  universities  and 
colleges  are  not  eligible  for  funding 
under  this  priority  area. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  fonn. 

2.  Availability  of  Funds 

Approximately  $1.4  million  is 
expected  to  be  available  annually  to 
fund  approximately  seven  programs. 
The  maximum  aimual  award  will  be 
$200,000.  However,  in  FY2000,  CDC 
expects  approximately  $700,000  to  be 
available  to  fund  approximately  seven 
programs.  The  maximiun  six-month 
award  will  be  $100,000.  It  is  expected 
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of  all  educational  materials  developed 
under  this  grant  for  inclusion  in  NPIN's 
databases. 

NPIN  also  makes  available 
information  and  technical  assistance 
services  for  use  in  program  planning 
and  evaluation.  For  further  information 
on  NPIN  services  and  resources,  contact 
NPIN  at  1-800-^58-5231;  visit  its  web 
site  at  www.cdcnpin.org;  or  send 
requests  by  fax  to  1-888-282-7681 
(TTY  users;  1-800-243-7012). 

b.  Fimding  Preferences 

For  these  awards,  preferences  for 
funding  will  be; 

1 .  Ensuring  that  capacity-building 
assistance  is  available  to  a  variety  of 
target  populations  in  terms  of  race/ 
ethnicity,  gender,  risk  behavior,  and 
geography;  and 

2.  addressing  gaps  in  current  national 
capacity-building  assistance  services 
{gaps  may  be  defined  by  geography, 
race/ethnicity,  risk  behavior,  or  type  of 
capacity-building  assistance).  Under 
CDC  Program  Announcements  99091, 
99095,  and  99096,  funds  were  made 
available  for  capacity-building 
assistance  related  to  strengthening 
commimity  capacity  for  HTV  prevention 
for  African- American  community 
stakeholders,  and  CBOs  that  provide 
services  to  African  American,  Latino, 
Asian/Pacific  Islander,  and  American 
Indian/ Alaska  Native  gay  men;  African 
American  communities  in  general;  and 
the  African  American  faith  community. 

3.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities; 

a.  Program  Activities 

1.  Within  the  defined  community, 
identify  major  opinion  leaders  who  can 
identify  high-risk  groups  in  the 
community,  involve  these  leaders  in 
undertaking  a  community  assessment, 
and  build  consensus  on  actions  that  are 
necessary  to  strengthen  HIV  prevention 
within  the  targeted  community. 

2.  Establish  a  community  board{s) 
composed  of  diverse  stakeholders  (e.g., 
community  leaders  in  the  areas  of 
health,  education,  public  health, 
religion,  business,  and  politics; 
representatives  of  parent  groups;  leaders 
of  civic  organizations)  who  can  identify 
and  adopt  a  vision  of  their  community 
and  develop  a  practical,  acceptable,  and 
feasible  HiV  prevention  agenda. 

3.  Develop  and  implement  a  plan  of 
action  to  provide  capacity-building 
assistance  to  CBOs  and  CCD  project  staff 
and  other  community  stakeholders  that 
enables  them  to  engage  and  develop 


their  community.  This  plan  of  action 
may  include,  but  is  not  limited  to, 
community  leadership  development, 
communication  and  resource  network 
development,  partnership  and  coalition 
building  and  maintenance,  community 
mobilization  strategy  development, 
community  resource  and  needs 
assessments,  community  infrastructure 
development,  policy  development  and 
analysis,  and  services  integration  and 
linkage  development. 

These  services  are  to  be  provided 
through  the  use  of  the  following 
delivery  mechanisms:  information 
transfer,  skills  building,  technical 
consultation,  technical  services,  and 
technology  transfer. 

4.  Implement  a  plan  for  developing 
and  maintaining  ongoing  capacity- 
building  relationships  with  CBOs,  CCD 
projects,  and  other  appropriate 
community  stakeholders.  The  plan 
should  include  strategies  for  conducting 
ongoing  needs  assessments  and 
developing  tailored  capacity-building 
packages  to  be  delivered  over  the  long 
term. 

5.  Implement  a  system  that  responds 
to  requests  for  assistance  in  mobilizing 
communities  for  HIV  prevention.  This 
system  must  include  mechanisms  for 
assessing  and  prioritizing  requests; 
linking  requests  to  other  capacity- 
building  resources  and  to  services 
provided  in  Priority  Areas  1,2,  and  4  of 
this  program;  delivering  services;  and 
conducting  quality  assurance. 

6.  Coordinate  program  activities  with 
appropriate  national,  regional.  State, 
and  local  governmental  and 
nongovernmental  HIV  prevention 
partners  (e.g.,  health  departments, 
CBOs),  capacity-building  providers,  and 
CPGs. 

Note:  For  this  announcement,  the  term 
"coordinate"  means  exchanging  information 
and  altering  activities  for  mutual  benefit. 

7.  Incorporate  cultural  competency 
and  linguistic  and  educational 
appropriateness  into  all  capacity- 
building  activities. 

8.  Participate  in  a  CDC-coordinated 
capacity-building  network  to  enhance 
communication,  coordination, 
collaboration,  and  training. 

b.  Quality  Assurance 

1 .  Identify  the  capacity-building 
needs  of  your  own  program  and  develop 
and  implement  a  plan  to  address  these 
needs.  » 

2.  Identify  the  training  needs  of  your 
staff  and  develop  and  implement  a  plan 
to  address  these  needs. 

3.  In  collaboration  with  CDC,  develop 
and  implement  a  standardized  system 
for  tracking,  assessing,  and  documenting 
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all  capacity-building  assistance  requests 
and  delivery, 
c.  Program  Monitoring  and  Evaluation 

1.  Conduct  process  evaluation  of  your 
capacity-building  assistance  activities  to 
determine  if  your  process  objectives  are 
being  achieved. 

2.  Monitor  the  results  of  capacity- 
building  assistance  services  to 
determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program. 

d.  Communication  and  Information 
Dissemination 

1.  Implement  an  effective  strategy  for 
marketing  the  capacity-building 
assistance  available  through  your 
proposed  program. 

2.  Facilitate  the  dissemination  of 
information  about  successful  capacity- 
building  assistance  strategies  and 
"lessons  learned"  related  to  community 
engagement  and  development  activities 
through  replication  packages,  peer-to- 
peer  interactions,  meetings,  workshops, 
conferences,  and  communications  with 
CDC  project  officers. 

e.  Resource  Development 

1.  Implement  a  strategy  for  obtaining 
additional  resources  from  non-CDC 
sources  to  supplement  the  program 
conducted  through  this  cooperative 
agreement,  expand  services  provided 
through  the  proposed  program,  and 
enhance  the  likelihood  of  its 
continuation  after  the  end  of  the  project 
period. 

f.  Other  Activities 

Adhere  to  CDC  policies  for  securing 
approval  for  CDC  sponsorship  of 
conferences. 

4.  Application  Content 

a.  General 

1.  Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
your  application.  Your  application  will 
be  evaluated  on  the  criteria  listed,  so  it 
is  important  to  follow  the  format 
provided  in  laying  out  your  program 
proposal. 

2.  The  narrative  should  be  no  more 
than  40  pages  (excluding  budget  and 
attachments). 

3.  Nimiber  each  page,  including 
appendices  and  attachments, 
sequentially  and  provide  a  complete 
Table  of  Contents  to  the  application  and 
its  attachments.  Please  begin  each 
separate  section  of  the  application  on  a 
new  page. 

4.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound. 


5.  All  material  must  be  typewritten; 
single  spaced,  with  a  font  of  10  pitch  or 
12  point  on  8V2"  by  11"  paper,  with  at 
least  1"  margins,  headings  and  footers; 
and  printed  on  one  side  only. 

6.  Materials  which  should  be  part  of 
the  basic  plan  will  not  be  accepted  if 
placed  in  the  attachments. 

In  developing  the  application,  use  the 
following  format  and  instructions: 

b.  Priority  Area  (Not  scored).  Clearly 
state  the  Priority  Area  for  which  this 
application  is  being  submitted  (i.e.. 
Priority  Area  3 — Strengthening 
Community  Capacity  for  HIV 
Prevention). 

c.  Target  Community  (Not  scored). 
What  community,  as  defined  by  locality, 
lifestyle,  risk  behaviors,  social  or 
economic  circumstances,  patterned 
social  interaction,  collective  identity,  or 
other  modes  of  group  identification,  will 
be  the  focus  of  the  proposed  program? 

d.  Proof  of  Eligibdity.  Applicemts 
must  complete  this  section  on  "Proof  of 
Eligibility,"  including  providing  the 
following  documents  as  appropriate. 
Failiue  to  provide  the  required 
documentation  will  result  in  your 
application  being  disqualified  and 
returned  to  you  without  further  review. 

1.  Does  your  organization  have 
currently  valid  501(c)(3)  tax-exempt 
status? 

Note:  Attach  to  this  section  a  copy  of  the 
current,  valid  Internal  Revenue  Service  (IRS) 
determination  letter  of  your  organization's 
501(c)(3)  tax-exempt  status. 

2.  Does  your  organization  have  an 
executive  board  or  governing  body  with 
more  than  50  percent  of  its  members 
belonging  to  the  racial/ethnic  minority 
population(s)  to  be  served? 

Note:  Attach  to  this  section  a  complete  list 
of  the  members  of  your  board  or  governing 
body,  along  with  their  positions  on  the  board, 
their  race/ethnicity,  and  their  gender. 

3.  Are  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer, 
cvuriculum  development  specialist, 
group  facilitator)  in  your  organization 
filled  by  members  of  the  racial/ethnic 
minority  population(s)  to  be  served? 

Note:  Attach  to  this  section  a  list  of  all 
existing  personnel  in  key  positions  in  your 
organization,  along  with  their  position  in  the 
organization,  their  race/ethnicity,  theii 
gender,  and  their  areas  of  expertise.  Also 
attach  a  similar  list  of  proposed  personnel. 

4.  Does  your  organization  have  a 
documented  3-year  record  of  providing 
capacity-building  assistance  in 
conununity  engagement  and 


development  to  CBOs  and  other 
community  stakeholders  serving  the 
target  population  (i.e.,  as  defined  by 
locality,  lifestyle,  risk  behaviors,  social 
or  economic  circumstances,  patterned 
social  interaction,  collective  identity,  or 
other  modes  of  group  identification)? 

Note:  Attach  to  this  section  a  list  of  such 
clients,  including  the  name  of  the 
organization  or  other  community 
stakeholder,  location  (i.e.,  city  and  State), 
dates  of  service,  and  type(s)  of  assistance 
provided.  Also,  provide  copies  of  complete 
documents  as  evidence  of  this  three  year 
history.  Ektcuments  can  include  memoranda 
of  understanding,  agreements,  or  contracts/ 
consultants.  This  information  will  also  be 
used  in  evaluating  Organizational  History 
and  Experience  (Section  C.4.k.). 

5.  Does  your  organization  have  the 
specific  charge  from  its  executive  board 
or  governing  body  to  operate  in  multiple 
States  and  territories? 

Note:  Attach  to  this  section  a  copy  of  the 
section  of  your  organization's  Articles  of 
Incorporation.  Bylaws,  or  Board  Resolution 
that  indicates  the  organization's  charge  to 
operate  in  multiple  States. 

6.  Is  your  organization  a  governmental 
or  municipal  agency,  an  affiliate  of  a 
governmental  or  municipal  agency  (e.g., 
health  department,  school  board,  public 
hospital),  or  a  private  or  public 
university  or  college?  If  so,  your 
organization  is  not  eligible  for  fimding 
under  this  priority  area. 

7.  Is  yoiu'  organization  included  in  the 
category  of  organizations  that  engage  in 
lobbying  activities,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986?  If  so,  your  organization  is 
not  eligible  for  funding  under  this 
priority  area. 

e.  Abstract  (Not  scored).  Please 
provide  a  brief  simimary  of  your 
proposed  program  activities,  including: 

1.  a  description  of  the  commimity  on 
which  the  proposed  program  will  focus; 

2.  how  you  will  identify  opinion 
leaders  in  the  target  community  and 
involve  them  in  undertaking  a 
commimity  assessment; 

3.  how  you  will  establish  a 
community  board  to  develop  an  HFV 
prevention  agenda; 

4.  what  specific  types  of  capacity- 
building  assistance  will  be  provided  by 
the  program; 

5.  how  you  will  develop  ongoing 
capacity-building  relationships  with 
CBOs  and  other  community 
stakeholders;  and 

6.  how  you  will  respond  to  requests 
for  capacity-building  assistance. 

The  abstract  should  not  exceed  two 
pages. 

f.  Description  of  Target  Commimity 
and  Justification  of  Need  (100  points; 
Scoring  criteria:  Effective  use  of 
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epidemiologic,  1  lehavioral, 
socioeconomic,  and  other  data  to  define 
the  community,  its  risk  for  HIV,  and  its 
need  for  commu  nity  mobilization). 

1.  What  community  will  be  the  focus 
of  your  proposei  1  community  capacity- 
building  prograi  n? 

Note:  The  comn  lunity  can  be  as  defined  by 
locality,  lifestyle,   isk  behaviors,  social'or 
economic  circums  tances.  patterned  social 
interaction,  collec  :ive  identity,  or  other 
modes  of  group  id  sntiflcation  [e.g.,  migrant 
farm  workers,  soo  i-to-be-  and  recently 
released  inrarcera  ed  persons]. 

2.  How  and  to  what  extent  has  this 
community  beei  i  affected  by  the  HIV/ 
AIDS  epidemic  e.g..  HIV  incidence  or 
prevalence,  AID  S  incidence  or 
prevalence,  AID  3  mortality, 
socioeconomic  ( ffects)? 

3.  What  chara  :teristics  of  the 
community  con  ribute  to  the  risk  of  HIV 
transmission  or  aresent  barriers  to  HIV 
prevention  (e.g.,  unsafe  sexual  behaviors 
as  indicated  by  i  ates  of  STDs  or  teen 
pregnancy;  substance  use  rates; 
environmental,  iocial,  cultiu'al,  or 
linguistic  charai  teristics)? 

4.  Why  does  t  lis  community  need  an 
increase  in  awaieness,  leadership, 
participation,  ai  d  support  for  HIV 
prevention,  and  how  were  these  needs 
identified  (e.g.,  community  needs 
assessments,  res  aurce  inventories)? 

5.  Why  do  CB  Ds  and  other 
community  stak  ^holders  need  capacity- 
building  assistaj  ice  with  engaging  and 
developing  this  :ommunity  for  the 
purpose  of  incre  asing  community 
awareness,  leadership,  participation, 
and  support  for  -IIV  prevention,  euid 
how  were  these  needs  identified  (e.g., 
organizational  a  r  community  needs 
assessments,  resource  inventories)? 

g.  Program  Activities  (Total  =  350 
points;  Scoring  i  :riteria:  likelihood  of 
achieving  progn  im  goals;  soundness  of 
proposed  systen  is;  basis  in  science, 
theory,  concept,  or  proven  program 
experience;  feas  bility  of  the  program 
plan;  innovative  ness;  specificity, 
feasibility,  time  phasing,  and 
measurability  ofstated  objectives). 

1.  Identifying  opinion  leaders  (35 
points). 

a.  How  will  yi  lu  identify  major 
opinion  leaders  within  the  target 
community  whc  can  identify  high-risk 
groups  wiliiin  tl  le  community,  and  how 
will  you  involve  these  opinion  leaders 
in  undertaking  ;  community  assessment 
and  building  co  isensus  on  actions  that 
are  necessary  to  strengthen  HIV 
prevention  in  th  e  target  community? 

b.  What  are  y(  ur  specific  process 
objectives  relate  d  to  these  activities 
during  your  firs  year  of  operation? 

Note:  Objectivei  should  be  specific, 
realistic,  time-phe  sed.  and  measurable. 


2.  Establishing  a  community  board(s) 
(35  points). 

a.  How  will  you  establish  a 
community  board(s)  composed  of 
diverse  stakeholders  (e.g.,  community 
leaders  in  the  areas  of  health,  education, 
public  health,  religion,  business,  and 
politics;  representatives  of  parent 
groups;  and  leaders  of  civic 
organizations)  who  can  identify  and 
adopt  a  vision  of  their  community  and 
develop  a  practical,  acceptable,  and 
feasible  HIV  prevention  agenda? 

b.  In  conducting  these  activities,  what 
are  your  specific  process  objectives  for 
your  first  year  of  operation? 

3.  Developing  and  implementing  a 
capacity-building  assistance  plan  (50 
points). 

a.  How  will  you  develop  and 
implement  a  plan  of  action  to  provide 
capacity-building  assistance  to  CBO  and 
CCD  project  staff  and  other  community 
stakeholders  that  enables  them  to 
engage  and  develop  their  community? 

b.  In  what  areas  of  expertise  will  you 
provide  capacity-building  assistance 
(e.g.,  community  leadership 
development,  communication  and 
resource  network  development, 
partnership  and  coalition  building  and 
maintenance,  community  mobilization 
strategy  development,  community 
resource  and  needs  assessments, 
community  infrastructure  development, 
policy  development  and  analysis,  and 
services  integration  and  linkage 
development)? 

c.  In  developing  and  implementing 
this  plan,  what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

4.  Developing  ongoing  relationships 
with  CBOs,  CCD  projects,  and  other 
community  stakeholders  (55  points). 

a.  How  will  you  develop  and  maintain 
ongoing  capacity-building  relationships 
with  CBOs,  CCD  projects,  and  other 
community  stakeholders,  including 
conducting  ongoing  needs  assessments 
and  developing  tailored  capacity- 
building  packages  to  be  delivered  over 
the  long  term? 

b.  In  developing  these  ongoing 
capacity-building  relationships,  what 
are  your  specific  process  objectives  for 
your  first  year  of  operation? 

5.  Responding  to  capacity-building 
assistance  requests  (55  points). 

a.  How  will  you  respond  to  capacity- 
building  requests  (including  assessing 
and  prioritizing  requests;  linking 
requests  to  other  capacity-building 
resources  and  to  services  provided  in 
Priority  Areas  1,2,  and  4  of  this 
program;  and  delivering  capacity- 
building  services)? 

b.  In  implementing  this  strategy  or 
strategies,  what  are  your  specific 


process  objectives  for  your  first  year  of 
operation? 

6.  Coordinating  with  appropriate 
governmental  and  nongovernmental 
HFV  prevention  partners,  capacity- 
building  providers,  and  community 
planning  groups  (35  points). 

a.  How  will  you  coordinate  program 
activities  with  appropriate  national, 
regional.  State,  and  local  HIV 
prevention  partners  (e.g.,  health 
departments,  CBOs),  capacity-building 
providers,  and  CPGs  (i.e.,  with  what 
entities  will  you  coordinate  activities 
and  what  activities  will  be 
coordinated)? 

7.  Incorporating  cultural  competency 
into  capacity-building  activities  (50 
points). 

a.  How  will  you  ensure  that  the 
capacity-building  assistance  provided 
will  be  culturally  competent,  sensitive 
to  issues  of  sexual  and  gender  identity, 
developmentally  and  educationally 
appropriate,  linguistically  specific,  and 
targeted  to  the  needs  of  organizations 
serving  racial/ethnic  minority 
populations? 

8.  Management  and  staffing  of  the 
program  (35  points). 

a.  How  will  the  proposed  program  be 
managed  and  staffed? 

b.  What  are  the  skills  and  experience 
of  the  applicant's  program  staff? 

c.  Which  activities  in  your  proposed 
program  will  be  conducted  by 
cooperating  or  collaborating 
organizations  or  subcontractors? 

d.  In  staffing  your  proposed  program 
and  developing  cooperative  or 
collaborative  relationships  with  other 
organizations  or  subcontractors,  what 
are  your  specific  process  objectives  for 
your  first  year  of  operation? 

9.  Time  line  (Not  scored). 

a.  Provide  a  time  line  that  identifies 
major  implementation  steps  in  your 
proposed  program  and  assigns 
approximate  dates  for  inception  and 
completion  of  each  step. 

h.  Quality  Assurance  (125  points; 
Scoring  criteria:  completeness,       » 
appropriateness,  and  feasibility  of  the 
quality  assurance  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  identify  the  capacity- 
building  assistance  needs  of  your  own 
program  and  address  these  needs? 

2.  How  will  you  identify  the  training 
needs  of  your  staff  and  meet  these 
needs? 

3.  In  implementing  these  quality 
assurance  plans,  what  are  your  specific 
process  objectives  for  the  first  year  of      " 
operation? 

Note:  Systems  for  tracking,  assessing,  and 
documenting  capacity-building  assistance 
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requests  and  delivery  will  be  developed  in 
collaboration  with  CDC. 

i.  Program  Monitoring  and  Evaluation 
(125  points;  Scoring  Criteria: 
completeness,  technical  soundness,  and 
feasibility  of  the  program  monitoring 
and  evaluation  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  conduct  process 
evaluation  of  your  capacity-building 
activities  to  determine  if  the  process 
objectives  are  being  achieved? 

2.  How  will  you  monitor  the  results 
of  capacity-building  assistance  services 
to  determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program? 

3.  What  data  will  be  collected  for 
evaluation  purposes,  and  how  will  the 
data  be  collected,  analyzed,  reported, 
and  used  to  improve  the  program? 

4.  Who  will  be  responsible  for 
designing  and  implementing  evaluation 
activities? 

5.  In  implementing  this  program 
evaluation  plan,  what  are  yoiu-  specific 
process  objectives  for  the  first  year  of 
operation? 

j.  Communication  and  Information 
Dissemination  (75  points;  Scoring 
criteria:  completeness,  appropriateness, 
and  feasibility  of  the  communication 
and  information  dissemination  plan; 
specificity,  feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  market  the  capacity- 
building  assistance  available  through 
your  proposed  program? 

2.  How  will  you  disseminate 
information  about  successful  capacity- 
building  assistance  strategies  related  to 
community  engagement  and 
development  activities  for  HIV 
prevention? 

3.  In  implementing  this 
communication  and  information 
dissemination  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 

k.  Resource  Development  (75  points; 
Scoring  criteria:  completeness, 
appropriateness,  and  feasibility  of  the 
resource  development  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  obtain  additional 
resources  from  non-CDC  sources  to 
supplement  the  program  conducted 
through  this  cooperative  agreement, 
expand  services  provided  through  the 
proposed  program,  and  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period? 

2.  In  implementing  this  resource 
development  plan,  what  are  youi 
specific  process  objectives  for  the  first 
year  of  operation? 


1.  Organizational  History  and 
Experience  (150  points;  Scoring  criteria: 
extent  and  relevance  of  applicant 
organization's  experience.  Note: 
Information  provided  under  Proof  of 
Eligibility,  Section  C.4.d.(4),  will  also  be 
taken  into  consideration  in  scoring  this 
section.) 

1 .  What  types  of  capacity-building 
assistance  does  your  organization  have 
experience  providing  (e.g.,  community 
leadership  development,  coalition 
building),  and  for  how  long? 

2.  With  what  mechanisms  of 
delivering  capacity-building  assistance 
does  your  organization  have  experience 
(e.g.,  information  transfer,  skills 
building,  technical  consultation, 
technical  services,  technology  transfer)? 

3.  What  experience  does  your 
organization  have  in  providing  capacity- 
building  assistance  in  community 
capacity-building  to  CBOs  and  other 
community  stakeholders  working  with 
the  community  targeted  by  this 
program,  and  for  how  long? 

4.  What  experience  does  your 
organization  have  in  working  with 
community  opinion  leaders  to  assess 
community  needs  and  build  consensus 
on  actions  necessary  to  strengthen 
networks  for  change  in  the  community? 

5.  What  experience  does  your 
organization  have  in  establishing 
community  boards  to  develop  health 
prevention  agendas  for  a  community  or 
communities? 

6.  What  experience  does  your 
organization  have  in  developing  and 
maintaining  ongoing  capacity-building 
relationships  with  CBOs  or  other 
organizations  that  provide  health  or 
prevention  services? 

7.  What  experience  does  your 
organization  have  in  responding  to 
capacity-building  assistance  requests, 
including  assessing  and  prioritizing 
requests,  linking  requests  to  other 
capacity-building  assistance  resources, 
and  delivering  capacity-building 
assistance? 

8.  What  experience  does  your 
organization  have  in  coordinating 
program  activities  with  national, 
regional.  State,  and  local  governmental 
and  nongovernmental  HIV  prevention 
programs  (e.g.,  health  departments, 
CBOs),  capacity-building  providers,  and 
conununity  planning  groups? 

9.  What  experience  does  youj 
organization  have  in  providing  capacity- 
building  assistance  that  responds 
effectively  to  the  cultural,  gender, 
environmental,  social,  and  linguistic 
characteristics  of  CBOs  serving  the 
target  community?  (In  answering  this 
question,  describe  the  types  of  services 
provided  and  list  any  culturally, 
linguistically,  and  developmentally 


appropriate  curricula  and  materials  that 
your  organization  has  developed.) 
m.  Organizational  Structure  and 
Infrastructure  (Not  scored). 

1.  What  is  the  structure  of  your 
organization,  including  management, 
administrative,  and  program 
components,  and  where  will  the 
proposed  program  be  located  in  this 
structure? 

2.  What  fiscal  management  systems 
does  your  organization  have  in  place 
and  how  do  they  Unction? 

3.  What  human  resources 
management  systems  does  your 
organization  have  in  place  (including 
staiff  recruitment,  orientation,  training, 
and  support;  leadership  development; 
team  building;  personnel  policy 
development)  and  how  do  they 
function? 

4.  What  quality  assurance  systems 
does  your  organization  have  in  place 
and  how  do  they  function? 

5.  What  information  management 
systems  does  your  organization  have  in 
place  and  how  do  they  function? 

6.  How  does  your  organization  do  its 
strategic  planning  and  develop  its 
program  policies  and  priorities? 

n.  Budget  and  Staffing  Breakdown 
and  Justification  (Not  scored).  In  this 
application,  applicants  should  provide  a 
6-month  budget  for  the  initial  (FY2000) 
budget  period. 

1.  Provide  a  detailed  budget  for  each 
proposed  activity.  Justify  all  operating 
expenses  in  relation  to  the  planned 
activities  and  stated  objectives.  CDC 
may  not  approve  or  fund  all  proposed 
activities.  Be  precise  about  the  program 
purpose  of  each  budget  item  and  itemize 
calculations  wherever  appropriate. 

2.  For  each  contract  or  consultant 
contained  within  the  application 
budget,  describe  the  type(s)  of 
organizations  or  parties  to  be  selected 
and  the  method  of  selection;  identify  the 
specific  contractor(s),  if  known;  describe 
the  services  to  be  performed  and  justify 
the  use  of  a  third  party  to  perform  these 
services;  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  contracts  and  consultants;  specify 
the  period  of  performance;  and  describe 
the  methods  to  be  used  for  monitoring 
the  contract. 

3.  Provide  a  job  description  for  each 
position,  specifying  job  title;  function, 
general  duties,  and  activities;  salary 
range  or  rate  of  pay;  and  the  level  of 
effort  and  percentage  of  time  spent  on 
activities  that  would  be  funded  through 
this  cooperative  agreement.  If  the 
identity  of  any  key  personnel  who  will 
fill  a  position  is  known,  his/her  name 
and  resume  should  be  attached. 
Experience  and  training  related  to  the 
proposed  project  should  be  noted.  If  the 
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identity  of  staff 
your  recruitment 
involved  in  the 
descriptions 


is  not  known,  describe 
plan.  If  volunteers  are 
project,  provide  job 


costs  are  requested,  you 
y  of  your  organization's 
Federal  indirect  cost  rate 


Note:  If  indirec 
must  provide  a  cc  p 
current  negotiatec 
agreement. 

0.  Attachmen  s.  In  addition  to  the 
documents  reqt  ired  in  the  Proof  of 
Eligibility  secti(  n  of  your  application, 
the  following  at  achments  should  be 
included  with  y  our  application,  if 
relevant: 

1 .  If  any  activ  ties  in  your  proposed 
program  will  be  conducted  by  other 
cooperating  or  c  ollaborating 
organizations,  provide  a  list  of  all  such 
entities  and  mei  noranda  of  agreement 
from  each  as  ev  dence  of  cooperative  or 
collaborative  re  ationships.  Memoranda 
of  agreement  sh  juld  specifically 
describe  the  pre  posed  cooperative  or 
collaborative  ac  ivities.  These 
documents  mus :  be  submitted  annually 
with  each  contii  luation  application. 

2.  A  list  sumii  larizing  services, 
curricula,  and  n  laterials  that  are 
currently  being  delivered  that  are 
culturally,  lingi  istically,  and 
developmental!  r  appropriate. 

3.  A  descripti  )n  of  funding  received 
from  CDC  or  otl  er  sources  to  conduct 
similar  activitie  >  that  includes: 

a.  A  summary  of  funds  and  income 
received  to  con(  uct  capacity-building 
assistance  progi  ims.  This  summary 
must  include  th  3  name  of  the 
sponsoring  orga  lization/source  of 
income,  level  of  funding,  description  of 
how  the  funds  1:  ave  been  used,  and 
budget  period.  1 1  addition,  identify 
proposed  persoi  inel  who  will  conduct 
the  activities  of  this  project  and  who  are 
supported  by  ot  ler  funding  sources 
(include  their  re  les  and 
responsibilities  ; 

b.  A  summary  of  the  objectives  and 
activities  of  the  iinded  programs  that 
are  described  al:  ove; 

c.  An  explana  ion  of  how  funds 
requested  in  thi ;  application  will  be 
used  differently  or  in  ways  that  will 
expand  upon  pr  agrams  that  are 
supported  with  existing  or  future  funds. 

d.  An  assuran  :e  that  the  requested 
funds  will  not  duplicate  or  supplant 


funds  that  have 
other  Federal  or 


jeen  received  from  any 
non-Federal  source. 
CDC  awarded  fi  nds  may  be  used  to 
expand  or  enha:  ice  services  supported 

or  non-Federal  funding 
sources. 

4.  Independeiit  audit  statements  from 
a  certified  publi :  accountant  for  the 
previous  2  year: . 

5.  A  copy  oft  le  organization's  current 
negotiated  Fede  :al  indirect  cost  rate 
agreement,  if  ap  jlicable. 


PRIORITY  AREA  3  ENDS  HERE 

Please  refer  to  the  following  sections 
of  this  announcement  for  additional 
important  information:  CDC  Activities, 
Submission  and  Deadline,  Review  and 
Evaluation  of  Applications,  Other 
Requirements,  Authority  and  Catalog  of 
Federal  Domestic  Assistance  Number, 
Where  to  Obtain  Additional 
Information,  and  Attachments  1-3. 

D.  Priority  Area  (4):  Strengthening  HIV 
Prevention  Community  Planning 

1.  Eligibility 

A  program  funded  under  Priority  Area 
4  must  provide  services  in  all  four  of  the 
regions  specified  in  the  Purpose  section 
of  this  announcement  and  must  serve 
only  one  of  the  four  major  racial/ethnic 
minority  groups:  Black/ African 
American.  Latino/Hispanic,  Asian/ 
Pacific  Islander,  and  American  Indian/ 
Alaska  Native. 

An  eligible  applicant  is  a  national  or 
regional  non-profit,  nongovermnental 
organization  proposing  to  provide 
assistance  to  CBOs  that  serve  a  specific 
racial/ethnic  minority  group  in  all  four 
regions.  Applicants  must  apply  to  serve 
primarily  only  one  of  the  four  major 
racial/ethnic  groups. 

The  applicant  must  meet  the 
following  criteria: 

a.  Have  a  currently  valid  Internal 
Revenue  Service  (IRS)  501(c)(3)  tax- 
exempt  status; 

b.  Have  an  executive  board  or 
governing  body  with  more  than  50 
percent  of  its  members  belonging  to  the 
racial/ethnic  minority  population  to  be 
served; 

c.  Have  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer, 
curriculum  development  specialist, 
group  facilitator)  in  the  organization 
filled  by  members  of  the  racial/ethnic 
minority  population  to  be  served; 

d.  Have  a  documented  3-year  record 
of  providing  capacity-building 
assistance  (i.e.,  materials  development, 
training,  technical  consultation,  or 
technical  service)  in  HIV  prevention 
community  planning  to  CBOs  serving 
the  target  racial/ethnic  minority 
population,  CPGs,  health  departments, 
and  other  commimity  stakeholders  in 
multiple  States;  and 

e.  Have  the  specific  charge  from  its 
Articles  of  Incorporation,  Bylaws,  or  a 
resolution  from  its  executive  board  or 
governing  body  to  operate  regionally  or 
nationally  (i.e.,  multistate/territory) 


within  the  United  States  or  its 
Territories. 

f.  Governmental  or  municipal 
agencies,  their  affiliate  organizations  or 
agencies  (e.g.,  health  departments, 
school  boards,  public  hospitals),  and 
private  or  public  universities  and 
colleges  are  not  eligible  for  funding 
under  this  priority  area.  However, 
applicants  are  encouraged  to  include 
private  or  public  universities  and 
colleges  as  collaborators  or 
subcontractors,  when  appropriate. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

2.  Availability  of  Funds 

Approximately  $1.5  million  is 
expected  to  be  available  annually  to 
fund  four  programs,  as  follows:  African 
American — approximately  $825,000; 
Latino^approximately  $425,000;  Asian/ 
Pacific  Islander — approximately 
$125,000;  and  American  Indian/Alaska 
Native — approximately  $125,000. 
However,  in  FY2000,  CDC  expects 
approximately  $750,000  to  be  available 
to  fund  four  programs,  as  follows: 
African  American — approximately 
$412,500;  Latino — approximately 
$212,500;  Asian/Pacific  Islander— 
approximately  $62,500;  and  American 
Indian/ Alaska  Native — approximately 
$62,500.  It  is  expected  that  the  awards 
will  begin  in  May,  2000.  In  subsequent 
years,  awards  will  be  made  for  a  12- 
month  budget  period.  The  total  project 
period  will  be  four  years  and  six 
months. 

Funding  estimates  may  change  based 
on  the  availability  of  funds,  scope  and 
quality  of  the  applications  received, 
appropriateness  and  reasonableness  of 
the  budget  justifications,  and  proposed 
use  of  project  funds. 

Continuation  awards  for  a  new  12- 
month  budget  period  within  an 
approved  project  period  will  be  made 
on  the  basis  of  availability  of  funds  and 
the  applicant's  satisfactory  progress 
toward  achieving  stated  objectives. 
Satisfactory  progress  toward  achieving 
objectives  will  be  determined  by 
requfred  progress  reports  submitted  by 
the  recipient  and  site  visits  conducted 
by  CDC  representatives.  Proof  of 
continued  eligibility  will  be  required 
with  all  noncompeting  continuation 
applications. 

a.  Use  of  Funds 

1 .  Funds  available  under  this 
announcement  must  support  capacity- 
building  assistance  that  enhances  (a)  the 
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capacity  of  CBOs,  CCD  projects,  and 
other  community  stakeholders  to 
effectively  participate  in  and  support 
the  HIV  prevention  commimity 
planning  process;  and  (b)  the  capacity  of 
CPGs  and  health  departments  to  support 
and  involve  racial/ethnic  minority 
participants  in  the  community  plaiming 
process  and  increase  parity," inclusion, 
and  representation  on  CPGs. 

2.  These  federal  funds  may  not 
supplant  or  duplicate  existing  funding. 

3.  The  applicant  must  perform  a 
substantial  portion  of  the  program 
activities  and  cannot  serve  merely  as  a 
fiduciary  agent.  Applications  requesting 
funds  to  support  only  managerial  and 
administrative  functions  will  not  be 
accepted. 

4.  No  funds  will  be  provided  for 
direct  patient  care,  including  substance 
abuse  treatment,  medical  treatment,  or 
medications. 

5.  Thfe  federal  funds  may  not  be  used 
to  support  the  cost  of  developing 
applications  for  other  federal  funds. 

6.  Before  using  funds  awarded 
through  this  cooperative  agreement  to 
develop  HIV  prevention  materials, 
recipients  must  check  with  the  CDC 
National  Prevention  Information 
Network  (NPIN)  to  determine  if  suitable 
materials  are  already  available.  Also, 
materials  developed  by  recipients  must 
be  made  available  for  dissemination 
through  the  CDC  NPIN. 

CDC's  NPIN  maintains  a  collection  of 
HIV,  STD,  and  TB  resources  for  use  by 
organizations  and  the  public.  Successful 
applicants  will  be  contacted  by  NPIN  for 
information  on  program  resources  for 
use  in  referrals  and  resource  directories. 
Also,  grantees  should  send  three  copies 
of  all  educational  materials  developed 
under  this  grant  for  inclusion  in  NPIN's 
databases. 

NPIN  also  makes  available 
information  and  technical  assistance 
services  for  use  in  program  planning 
and  evaluation.  For  further  information 
on  NPIN  services  and  resources,  contact 
NPIN  at  1-800-458-5231;  visit  its  web 
site  at  www.cdcnpin.org;  or  send 
requests  by  fax  to  1-888-282-7681 
(TTY  users:  1-800-243-7012). 

b.  Funding  Preferences 

For  these  awards,  preferences  for 
funding  will  be: 

1 .  ensuring  that  capacity -building 
assistance  is  available  for  all  four 
regions  and  all  four  major  racial/ethnic 
minority  groups; 

2,  ensuring  that  funding  for  capacity- 
building  assistance  is  distributed  in 
proportion  to  the  HFV/AIDS  disease 
burden  in  the  four  major  racial/ethnic 
minority  populations  and  the  number  of 
CDC-funded  CBOs  and  CCD  projects 


serving  each  of  the  fovu  minority  groups 
in  each  region;  and 

3.  addressing  gaps  in  current  national 
capacity-building  assistance  services 
(gaps  may  be  defined  by  geography, 
race/ethnicity,  risk  behavior,  or  type  of 
capacity -building  assistance).  Under 
.CDC  Program  Announcements  99091, 
99095,  and  99096,  funds  were  made 
available  for  capacity-building 
assistance  related  to  strengthening  HIV 
prevention  community  plaiming  for 
CBOs  that  provide  services  to  African 
American,  Latino,  Asian/Pacific 
Islander,  and  American  Indian/ Alaska 
Native  gay  men;  African  American 
communities  in  general;  and  the  African 
American  faith  community. 

3.  Program  Requirements 

In  conducting  activities  to  achieve  the 
pm-pose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities: 

a.  Program  Activities 

1.  Include  CBOs,  CCD  projects,  other 
community  stakeholders,  CPGs,  health 
departments,  and  other  potential 
consumers  of  the  proposed  services  in 
plaiming  and  evaluating  the  proposed 
capacity-building  assistance  program. 

2.  Develop  action  plans  for  eacn 
region  to  provide  capacity-building 
assistance  to  CDC-funded  CBOs  and 
CCD  projects  that  will  increase  their 
knowledge  about  and  skill  and 
involvement  in  HIV  prevention 
community  planning.  Other  CBOs,  CCD 
projects,  and  other  community 
stakeholders  can  be  included  in  the 
regional  action  plans  if  resources  are 
sufficient  for  expanded  services. 

3.  Through  participation  in  CDC's  HIV 
prevention  community  planning 
technical  assistance  network,  provide 
capacity-building  assistance  to  CPGs 
emd  health  departments  to  improve  the 
parity,  inclusion,  and  representation  of 
racial/ethnic  minority  populations  in 
State  and  local  HIV  prevention 
community  planning  groups. 

4.  Create  and  support  four  regionally- 
based  capacity-building  resource 
networks  to  use  in  delivering  the 
capacity-building  assistance  described 
in  items  (2)  and  (3),  above.  These 
networks  can  include  the  applicant's 
current  and  proposed  staff  and  other 
subject  matter  experts  (e.g.,  consultants, 
researchers,  academicians).  They  should 
complement,  not  duplicate,  resources 
available  through  CDC's  community 
planning  technical  assistance  network. 
Emphasize  the  use  of  locally  based 
consultants  and  experts.  Support 
services  for  the  resource  networks 
include,  but  are  not  limited  to, 
developing  training  materials,  diffusion 


of  best  program  practices  and 
intervention  models,  and  conducting 
orientation  and  training  for  consultants 
to  help  them  deliver  effective  and 
efficient  services  that  follow  relevant, 
available  national  standards  of  practice 
and  are  in  accordance  with  CDC's 
standards  and  expectations  for 
conducting  effective  community 
planning  and  HIV  prevention  services. 

5.  Ensure  the  effective  and  efficient 
provision  of  capacity-building 
assistance  to  CBOs,  CCD  projects,  and 
other  community  stakeholders  to 
increase  their  knowledge  about  and  skill 
and  involvement  in  community 
planning.  Examples  include,  but  are  not 
limited  to,  leadership  development, 
understanding  the  community  planning 
guidance  and  process,  use  of  data  for 
decision-making,  use  of  prioritization 
strategies,  public  speaking  and 
persuasion,  parliamentary  procedures 
emd  meeting  processes,  group  and 
meeting  facilitation,  and  learning  about 
public  health  delivery  systems. 

Ensure  the  effective  and  efficient 
provision  of  capacity-building 
assistance  to  CPGs  and  health 
departments  to  improve  parity, 
inclusion,  and  representation  in  the 
community  planning  process.  Examples 
include,  but  are  not  limited  to,  conflict 
management,  increasing  cultural 
sensitivity,  consensus  building, 
nomination  and  selection  of  new 
members,  recruitment  and  orientation  of 
members,  methods  for  reaching  ujider 
served  and  marginalized  populations, 
and  planning  culturally  and 
linguistically  appropriate  activities. 

"These  services  are  to  be  provided 
through  information  transfer,  skills 
building,  technical  consultation,         ~~" 
technical  services,  and  technology 
transfer. 

6.  Implement  a  plan  for  developing 
and  maintaining  ongoing  capacity- 
building  relationships  with  CDC-funded 
CBOs  and  CCD  projects  serving  the 
target  racial/ethnic  minority  population 
and  with  CPGs  and  health  departments 
(see  Attachment  4).  The  plan  should 
include  strategies  for  conducting 
ongoing  needs  assessments  and 
developing  tailored  capacity-building 
packages  to  be  delivered  over  the  long 
term.  This  plan  must  be  shared  with  the 
appropriate  health  departments  and 
CPGs.  Other  CBOs,  CCD  projects,  and 
other  community  stakeholders  can  be 
included  if  resources  are  sufficient  for 
expanded  services. 

7.  Implement  a  system  that  responds 
to  requests  for  capacity-building 
assistance  in  strengthening  HIV 
prevention  community  planning.  CDC- 
funded  CBOs  and  CCD  projects,  CPGs. 
and  health  departments  must  receive 
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2.  Monitor  the  results  of  capacity- 
building  assistance  services  to 
determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program. 

d.  Communication  and  Information 
Dissemination 

1.  Implement  an  effective  strategy  for 
marketing  the  capacity-building 
assistance  available  through  your 
proposed  program. 

2.  Facilitate  the  dissemination  of 
information  about  successful  capacity- 
building  assistance  strategies  and 
"lessons  learned"  through  replication 
packages,  peer-to-peer  interactions, 
meetings,  workshops,  conferences,  and 
communications  with  CDC  project 
officers. 

e.  Resource  Development.  Implement 
a  strategy  for  obtaining  additional 
resources  from  non-CDC  sources  to 
supplement  the  program  conducted 
through  this  cooperative  agreement, 
expand  services  provided  through  the 
proposed  program,  and  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period. 

f.  Other  Activities.  Adhere  to  CDC 
policies  for  securing  approval  for  CDC 
sponsorship  of  conferences. 

4.  Application  Content 

a.  General 

1.  Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
your  application.  Your  application  will 
be  evaluated  on  the  criteria  listed,  so  it 
is  important  to  follow  them  in  laying 
out  your  program  plan  so  it  is  important 
to  follow  the  format  provided  in  laying 
out  your  program  proposal. 

2.  The  narrative  should  be  no  more 
than  40  pages  (excluding  budget  and 
attachments). 

3.  Number  each  page,  including 
appendices  and  attachments, 
sequentiaUy  and  provide  a  complete 
Table  of  Contents  to  the  application  and 
its  attachments.  Please  begin  each 
separate  section  of  the  application  on  a 
new  page. 

4.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound. 

5.  All  material  must  be  tjrpewritten; 
single  spaced,  with  a  font  of  10  pitch  or 
12  point  on  8V2"by  11"  paper,  with  at 
least  1"  margins,  headings  and  footers; 
and  printed  on  one  side  only. 

6.  Materials  which  should  be  part  of 
the  basic  plan  will  not  be  accepted  if 
placed  in  the  attachments. 

In  developing  the  application,  use  the 
following  format  and  instructions: 

b.  Priority  Area  (Not  scored).  Clearly 
state  the  Priority  Area  for  which  this 


application  is  being  submitted  (i.e.. 
Priority  Area  4 — Strengthening  HIV 
Prevention  Community  Plaiming. 

c.  Population  to  be'  Served  (Not 
scored).  Which  racial/ ethnic  minority 
group  will  be  the  primary  focus  of  the 
proposed  program? 

d.  Proof^of  Eligibility.  Applicants 
must  complete  this  section  on  "Proof  of 
Eligibility,"  including  providing  the 
following  documents  as  appropriate. 
Failure  to  provide  the  required 
documentation  will  result  in  your 
application  being  disqualified  and 
returned  to  you  without  further  review. 
Please  answer  the  following  questions 
and  provide  the  requested  documents 
for  the  applicant: 

1.  Is  the  organization  a  nationaF 
organization  or  is  it  a  regional 
organization? 

2.  Does  the  organization  have 
currently  valid  501(c)(3)  tax-exempt 
status? 

Note:  Attach  to  this  section  a  copy  of  the 
current,  valid  Internal  Revenue'Service  (IRS) 
determination  letter  of  the  organization's 
501(c)(3)  tax-exempt  status.  » 

3.  Does  the  organization  have  an 
executive  board  or  governing  body  with 
more  than  50  percent  of  its  members 
belonging  to  the  racial/ethnic  minority 
population  to  be  served? 

Note:  Attach  to  this  section  a  complete  list 
of  the  members  of  the  executive  board  or 
governing  body,  along  writh  their  positions  on 
the  board,  their  race/ethnicity,  and  their 
gender. 

4.  Are  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  (e.g., 
technical  assistance  provider,  trainer, 
curriculum  development  specialist, 
group  facilitator)  in  the  organization 
filled  by  persons  from  the  racial/ethnic 
minority  population  to  be  served? 

Note:  Attach  to  this  section  a  list  of  all 
existing  personnel  in  key  positions  in  the 
organization,  along  with  their  position  in  the 
organization,  their  race/ethnicity,  their 
gender,  and  their  area(s)  of  expertise.  Also 
attach  a  similar  list  of  proposed  personnel. 

5.  Does  the  organization  have  a 
documented  3-year  record  of  providing 
capacity-building  assistance  in  HIV 
prevention  community  planning  to 
CBOs  serving  the  target  racial/ethnic 
minority  population,  other  community 
stakeholders,  CPGs,  and  health 
departments  in  multiple  States? 

Note:  Attach  to  this  section  a  list  of  such 
clients,  including  the  organization  name, 
location  (i.e.,  city  and  State),  dates  of  service, 
and  type(s)  of  assistance  provided.  Also, 
provide  copies  of  complete  documents  as 
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evidence  of  this  three  year  history. 
Documents  can  include  memoranda  of 
understanding,  agreements,  or  contracts/ 
consuhants.  This  information  will  also  be 
used  in  evaluating  Organizational  History 
and  Experience  (Section  D.4.k.). 

6.  Does  the  organization  have  the 
specific  charge  from  its  executive  board 
or  governing  body  to  operate  regionally 
or  nationally  (i.e.,  multistate/territory) 
within  the  United  States  and  its 
Territories? 

Note:  Attach  to  this  section  a  copy  of  the 
section  of  the  organization's  Articles  of 
Incorporation,  Bylaws,  or  Board  Resolution 
that  indicates  the  organization's  charge  to 
operate  regionally  or  nationally. 

7.  Is  the  organization  a  governmental 
or  municipal  agency,  an  affiliate  of  a 
governmental  or  municipal  agency  (e.g., 
health  department,  school  board,  public 
hospital),  or  a  private  or  public 
university  or  college?  If  so,  the 
organization  is  not  eligible  for  funding 
under  this  priority  area. 

8.  Is  the  organization  included  in  the 
category  of  organizations  that  engage  in 
lobbying  activities,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986?  If  so,  the  organization  is 
not  eligible  for  funding  under  this 
priority  area. 

e.  Abstract  (Not  scored).  Please 
provide  a  brief  summary  of  your 
proposed  program  activities,  including: 

1 .  Which  racial/ethnic  minority  group 
will  be  the  focus  of  the  proposed 
program; 

2.  How  the  program  will  be  regionally 
structured; 

3.  What  specific  types  of  capacity- 
building  assistance  will  be  provided  by 
the  program  (including  members  of  the 
applicant's  current  and  proposed  staff, 
consultants,  researchers,  academicians, 
and  other  subject  matter  experts); 

4.  How  you  will  develop  ongoing 
capacity-building  relationships  with 
CBOs,  CCD  projects,  other  rnmmnnity 
stakeholders,  CPGs,  and  health 
departments;  and 

5.  How  you  will  respond  to  requests 
for  a  wide  variety  of  capacity-building 
assistance. 

The  abstract  should  not  exceed  two 
pages. 

f  Program  Activities  (Total  =  400 
points;  Scoring  criteria:  likelihood  of 
achieving  program  goals;  soundness  of 
proposed  systems;  basis  in  science, 
theory,  concept,  or  proven  program 
experience;  feasibility  of  the  program 
plan;  innovativeness;  specificity, 
feasibility,  time  phasing,  and 
measm-ability  of  stated  objectives) 

1.  Including  potential  consumers  of 
services  in  program  planning  (30  points) 

a.  How  will  CBOs,  CCD  projects,  other 
conmiimity  stakeholders,  CPGs,  and 


health  departments  be  involved  in 
planning  and  evaluating  your  proposed 
capacity-building  assistance  program? 

b.  For  your  first  year  of  operation, 
what  are  your  specific  process 
objectives  related  to  obtaining  this 
input? 

Note:  Objectives  should  be  specific, 
realistic,  time-phased,  and  measurable. 

2.  Developing  regional  action  plans 
(45  points). 

a.  How  will  you  develop  regional 
action  plans  to  provide  capacity- 
building  assistance  to  CDC-funded 
CBOs  and  CCD  projects  and  other 
community  stakeholders  to  increase 
their  knowledge  about  and  skills  and 
involvement  in  HIV  prevention 
community  planning? 

b.  In  developing  these  action  plans, 
what  are  your  specific  process 
objectives  for  yoiu"  first  year  of 
operation? 

3.  Creating  and  supporting  resource 
networks  (45  points). 

a.  How  will  you  create  regionally- 
based  resource  networks  that  include 
the  applicant  and  coalition  members' 
current  and  proposed  staff,  researchers, 
academicians,  consultants,  and  other 
subject  matter  experts? 

b.  How  will  these  networks  be 
structured  and  how  will  the  consultants 
and  other  subject  matter  experts  be  used 
to  meet  regional  needs  and  allow  local 
delivery  of  capacity-building  services? 

c.  How  will  you  ensure  that  these 
networks  complement,  not  duplicate, 
resources  available  through  CDC's 
community  planning  technical 
assistance  network? 

d.  How  will  you  support  these 
resource  networks  (e.g.,  developing 
training  materials,  diffusion  of  best 
program  practices  and  intervention 
models,  and  conducting  orientation  and 
training  for  consultants  to  assist  them  in 
delivering  effective  and  efficient 
services  that  follow  national  standards 
of  practice  and  complement  CDC's 
standards  and  expectations  for 
conducting  HTV  educational  programs 
and  interventions)? 

e.  In  developing  these  resource 
networks,  what  are  your  specific  process 
objectives  for  your  first  year  of 
operation? 

4.  Ensuring  effective  provision  of 
capacity-building  assistance  (45  points). 

a.  What  specific  types  of  capacity- 
building  assistance  will  the  proposed 
program  (including  the  applicant's  and 
coalition  members'  current  and 
proposed  staff,  consultants,  researchers, 
academicians,  and  other  subject  matter 
experts)  provide  to  CBOs,  CCD  projects, 
and  other  community  stakeholders  to 
increase  their  knowledge  about  and  skill 


and  involvement  in  community 
planning  (e.g.,  leadership  development, 
understanding  the  community  planning 
guidance  and  process,  use  of  data  for 
decision-making,  use  of  prioritization 
strategies,  public  speaking  and 
persuasion,  parliamentary  procedures 
and  meeting  processes,  group  and 
meeting  facilitation,  and  learning  about 
public  health  delivery  systems)? 

b.  What  specific  types  of  capacity- 
building  assistance  will  the  proposed 
program  provide  to  CPGs  and  health 
departments  to  improve  parity, 
inclusion,  and  representation  in  the 
community  planning  process  (e.g., 
conflict  management,  increasing 
cultural  sensitivity,  consensus  building, 
nomination  and  selection  of  new 
members,  recruitment  and  orientation  of 
members,  methods  for  reaching  under 

'  served  and  marginalized  populations, 
and  planning  culturally  and 
linguistically  appropriate  activities)? 

c.  How  will  you  ensure  that  this 
assistance  is  provided  effectively  and 
efficiently? 

5.  Developing  ongoing  relationships 
with  CDC-hmded  CBOs  and  CCD 
projects  (40  points). 

a.  How  will  you  develop  and  maintain 
ongoing  capacity-building  relationships 
with  CDC-funded  CBOs  and  CCD 
projects,  including  conducting  ongoing 
needs  assessments  and  developing 
tailored  capacity-building  packages  to 
be  delivered  over  the  long  term? 

b.  In  developing  these  ongoing 
capacity-building  relationships,  what 
are  your  specific  process  objectives  for 
your  first  year  of  operation? 

6.  Responding  to  capacity-building 
assistance  requests  (45  points). 

a.  How  will  you  respond  to  capacity- 
building  requests  (including  assessing 
and  prioritizing  requests;  linking 
requests  to  other  capacity -building  " 
resources  and  to  services  provided  in 
Priority  Areas  1,  2,  and  3  of  this 
program;  and  delivering  capacity- 
building  services)? 

b.  In  implementing  this  strategy  or 
strategies,  what  are  your  specific 
process  objectives  for  your  first  year  of 
operation? 

7.  Identifying  and  complementing 
other  capacity-building  efforts  (40 
points). 

a.  How  will  you  identify  and 
complement  other  capacity-building 
efforts  available  locally  and  cooperate 
with  other  national,  regional.  State,  and 
local  capacity-building  providers  to 
avoid  duplication  of  effort  and  ensure 
that  capacity-building  assistance  is 
allocated  according  to  gaps  in  available 
services  and  the  needs  of  CBOs,  CCD 
projects,  other  community  stakeholders, 
CPGs,  and  health  departments  for 
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assistance  with  cc  mmunity  planning 
participation  and  sffectiveness  (i.e., 
with  what  entitiej  will  you  cooperate 
and  what  will  eac  i  bring  to  the 
cooperative  relatii  inship)? 

b.  In  identifyinj  and  complementing 
other  capacity-bu  Iding  efforts  and 
developing  coope  ative  relationships 
with  other  capaci  y-building  providers, 
what  are  your  spe  :ific  process 
objectives  for  you  r  first  year  of 
operation? 

8.  Coordinating  with  appropriate 
governmental  anc  nongovernmental 
HIV  prevention  p  irtners  and 
community  plann  ing  groups  (40 
points). How  will  ^ou  coordinate 
program  activitie;  with  appropriate 
national,  regional  State,  and  local  HIV 
prevention  partners  (e.g.,  health 
departments,  CBC  is)  and  CPGs  (i.e.,  with 
what  entities  will  you  coordinate 
activities  and  wh;  it  activities  will  be 
coordinated)? 

9.  Incorporatin  ;  cultural  competency 
into  capacity-bui  ding  activities  (40 
points).  How  will  you  ensure  that  the 
capacity-building  assistance  provided 
will  be  culturally  competent,  sensitive 
to  issues  of  sexua  and  gender  identity, 
developmentally  md  educationally 
appropriate,  lingi  istically  specific,  and 
targeted  to  the  ne  ;ds  of  organizations 
serving  the  target  racial/ethnic  minority 
population? 

1 0.  Managemei  t  and  staffing  of  the 
program  (30  poins). 

a.  How  will  th€  proposed  program  be 
managed  and  stal  fed? 

b.  What  are  the  skills  and  experience 
of  the  applicant's  program  staff? 

c.  Which  activities  in  your  proposed 
program  will  be  c  onducted  by  coalition 
members  and  wh  ch  will  be  conducted 
by  other  cooperal  ing  organizations? 

d.  In  staffing  y(  ur  proposed  program 
and  developing  c  aoperative 
relationships  wit  i  other  organizations, 
what  are  your  sp(  icific  process 
objectives  for  yoi  r  first  year  of 
operation? 

11.  Time  line  ( >Jot  scored). 

a.  Provide  a  tir  le  line  that  identifies 
major  implementation  steps  in  your 
proposed  prograi  n  and  assigns 
approximate  dat<  s  for  inception  and 
completion  of  ea;h  step. 

g.  Quality  Assi  ranee  (150  points; 
Scoring  criteria:  i:ompleteness, 
appropriateness,  and  feasibility  of  the 
quality  assuranc(  plan:  specificity, 
feasibility,  time   ihasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  identify  the  capacity- 
building  assistar  ce  needs  of  your  own 
program  and  adt  ress  these  needs? 

2.  How  will  yc  u  identify  the  training 
needs  of  your  st£  ff  and  meet  these 
needs? 


3.  In  implementing  these  quality 
assurance  plans,  what  are  your  specific 
process  objectives  for  the  first  year  of 
operation? 

Note:  Systems  for  tracking,  assessing,  and 
documenting  capacity-building  assistance 
requests  and  delivery  will  be  developed  in 
collaboration  with  CDC. 

h.  Program  Monitoring  and  Evaluation 
(150  points;  Scoring  Criteria: 
completeness,  technical  soundness,  and 
feasibility  of  the  program  monitoring 
and  evaluation  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  conduct  process 
evaluation  of  your  capacity-building 
activities  to  determine  if  the  process 
objectives  are  being  achieved? 

2.  How  will  you  monitor  the  results 
of  capacity-building  assistance  services 
to  determine  what  works  and  what  does 
not  work  in  order  to  improve  the 
program? 

3.  What  data  will  be  collected  for 
evaluation  purposes,  and  how  will  the 
data  be  collected,  analyzed,  reported, 
and  used  to  improve  the  program? 

4.  Who  will  be  responsible  for 
designing  and  implementing  evaluation 
activities? 

5.  In  implementing  this  program 
evaluation  plan,  what  are  your  specific 
process  objectives  for  the  first  year  of 
operation? 

i.  Communication  cmd  Information 
Dissemination  (75  points;  Scoring 
criteria:  completeness,  appropriateness, 
and  feasibility  of  the  communication 
and  information  dissemination  plan; 
specificity,  feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  market  the  capacity- 
building  assistance  available  through 
your  proposed  program? 

2.  How  will  you  disseminate 
information  about  successful  capacity- 
building  assistance  strategies  and 
"lessons  learned'? 

3.  In  implementing  this 
communication  and  information 
dissemination  plan,  what  are  yoiu- 
specific  process  objectives  for  the  first 
year  of  operation? 

j.  Resource  Development  (75  points; 
Scoring  criteria:  completeness, 
appropriateness,  and  feasibility  of  the 
resource  development  plan;  specificity, 
feasibility,  time  phasing,  and 
measurability  of  stated  objectives). 

1.  How  will  you  obtain  additional 
resources  from  non-CDC  sources  to 
supplement  the  program  conducted 
through  this  cooperative  agreement, 
expand  services  provided  through  the 
proposed  program,  and  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period? 


2.  In  implementing  this  resource 
development  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 

k.  Organizational  History  and 
Experience  (150  points;  Scoring  criteria: 
extent  and  relevance  of  applicant 
organization's  experience.  Note: 
Information  provided  under  Proof  of 
Eligibility,  Section  D.4.d.(6),  will  also  be 
taken  into  consideration  in  scoring  this 
section.) 

Please  address  all  questions. 

1.  What  types  of  capacity-building 
assistance  does  the  organization  have 
experience  providing  (e.g.,  conflict 
management;  use  of  prioritization 
strategies;  increasing  parity,  inclusion, 
and  representation  in  community 
planning),  and  for  how  long? 

2.  With  what  mechanisms  of 
delivering  capacity-building  assistance 
does  the  organization  have  experience 
(e.g.,  information  transfer,  skills 
building,  technical  consultation, 
technical  services,  technology  transfer)? 

3.  What  experience  does  the 
organization  have  in  providing  capacity- 
building  assistance  in  HIV  prevention 
community  plaiming  effectiveness  and 
participation  to  CPGs,  health 
departments,  CBOs  serving  the  target 
racial/ethnic  minority  population,  CCD 
projects,  and  other  community 
stakeholders,  and  for  how  long? 

4.  What  experience  does  the 
organization  have  in  developing  and 
using  resource  or  consultant  networks  to 
provide  capacity-building  assistance 
and  in  supporting  such  networks  (e.g., 
developing  training  materials  and 
conducting  orientation  for  consultants)? 

5.  What  experience  does  the 
organization  have  in  developing  and 
maintaining  ongoing  capacity-building 
relationships  with  CPGs,  health 
departments,  CBOs,  CCD  projects,  or 
other  community  stakeholders  involved 
in  the  planning  of  community  health  or 
prevention  services? 

6.  What  experience  does  the 
organization  have  in  responding  to 
capacity-building  assistance  requests, 
including  assessing  and  prioritizing 
requests,  linking  requests  to  other 
capacity-building  assistance  resources, 
and  delivering  capacity-building 
assistance? 

7.  What  experience  does  the 
organization  have  in  establishing  and 
maintaining  cooperative  relationships 
with  other  capacity-building  providers? 

8.  What  experience  does  the 
organization  have  in  coordinating 
program  activities  with  national, 
regional.  State,  and  local  goverrmiental 
and  nongovernmental  HIV  prevention 
programs  (e.g.,  health  departments, 
CBOs)  and  CPGs? 
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9.  What  experience  does  the 
organization  have  in  providing  capacity- 
building  assistance  that  responds 
effectively  to  the  cultural,  gender, 
environmental,  social,  and  linguistic 
characteristics  of  CBOs  serving  multiple 
racial/ ethnic  minority  populations?  (In 
answering  this  question,  describe  the 
types  of  services  provided  and  list  any 
culturally,  linguistically,  and 
developmentally  appropriate  curricula 
and  materials  that  your  organization  has 
developed.) 

1.  Organizational  Structure  and 
Infrastructure  (Not  scored). 

Please  address  all  questions. 

1.  What  is  the  structure  of  the 
organization,  including  management, 
administrative,  and  program 
components,  and  where  will  the 
proposed  program  be  located  in  this 
structure? 

2.  What  fiscal  management  systems 
does  the  organization  have  in  place  and 
how  do  they  function? 

3.  What  human  resources 
management  systems  does  the 
organization  have  in  place  (including 
staff  recniitment,  orientation,  training, 
and  support;  leadership  development; 
team  building;  personnel  policy 
development)  and  how  do  they 
function? 

4.  What  quality  assurance  systems 
does  the  organization  have  in  place  and 
how  do  they  function? 

5.  What  information  management 
systems  does  the  organization  have  in 
place  and  how  do  they  function? 

6.  How  does  the  organization  do  its 
strategic  planning  and  develop  its 
program  policies  and  priorities? 

m.  Budget  and  Staffing  Breakdown 
and  Justification  (Not  scored). 

In  this  application,  applicants  should 
provide  a  6-month  budget  for  the  initial 
(FY2000)  budget  period. 

1.  Provide  a  detailed  budget  for  each 
proposed  activity.  Justify  all  operating 
expenses  in  relation  to  the  planned 
activities  and  stated  objectives.  CDC 
may  not  approve  or  fund  all  proposed 
activities.  Be  precise  about  the  program 
purpose  of  each  budget  item  and  itemize 
calculations  wherever  appropriate. 

2.  For  each  contract  or  consultant 
contained  within  the  application 
budget,  describe  the  type(s)  of 
organizations  or  parties  to  be  selected 
and  the  method  of  selection;  identify  the 
specific  contract or(s),  if  known;  describe 
the  services  to  be  performed  and  justify 
the  use  of  a  third  party  to  perform  these 
services;  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  contracts  and  consultants;  specify 
the  period  of  performance;  and  describe 
the  methods  to  be  used  for  monitoring 
the  contract. 


3.  Provide  a  job  description  for  each 
position,  specifying  job  title;  function, 
general  duties,  and  activities;  salary 
range  or  rate  of  pay;  and  the  level  of 
effort  and  percentage  of  time  spent  on 
activities  that  would  be  funded  through 
this  cooperative  agreement.  If  the 
identity  of  any  key  personnel  who  will 
fill  a  position  is  known,  his/her  name 
and  resume  should  be  attached. 
Experience  and  training  related  to  the 
proposed  project  should  be  noted.  If  the 
identity  of  staff  is  not  known,  describe 
your  recruitment  plan.  If  volunteers  are 
involved  in  the  project,  provide  job 
descriptions. 

Note:  If  indirect  costs  are  requested,  you 
must  provide  a  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost  rate 
agreement. 

n.  Attachments.  In  addition  to  the 
documents  required  in  the  Proof  of 
Eligibility  section  of  your  application, 
the  following  attachments  should  be 
included  with  your  application,  if 
relevant: 

1.  A  list  of  all  organizations  with 
which  you  will  cooperate  to  avoid 
duplication  of  effort  and  ensure  that 
gaps  in  capacity-building  assistance 
services  are  addressed.  Include 
memoranda  of  agreement  from  each  as 
evidence  of  cooperative  relationships. 
Memoranda  of  agreement  should 
specifically  describe  the  proposed 
cooperative  activities.  These  documents 
must  be  submitted  annually  with  each 
continuation  application. 

2.  A  list  summarizing  services, 
curricula,  and  materials  that  are 
currently  being  delivered  that  are 
cultinally,  linguistically,  and 
developmentally  appropriate. 

3.  A  description  of  funding  received 
from  CDC  or  other  sources  to  conduct 
similar  activities  that  includes: 

a.  A  summary  of  funds  and  income 
received  to  conduct  capacity-building 
assistance  programs.  This  summary 
must  include  the  name  of  the 
sponsoring  organization/source  of 
income,  level  of  funding,  description  of 
how  the  funds  have  been  used,  and 
budget  period.  In  addition,  identify 
proposed  personnel  who  will  conduct 
the  activities  of  this  project  and  who  are 
supported  by  other  funding  sources 
(include  their  roles  and 
responsibilities); 

b.  A  summary  of  the  objectives  and 
activities  of  the  funded  programs  that 
are  described  above; 

c.  An  explanation  of  how  funds 
requested  in  this  application  will  be 
used  differently  or  in  ways  that  will 
expand  upon  programs  that  are 
supported  with  existing  or  future  funds. 

a.  An  assurance  that  the  requested 
funds  will  not  duplicate  or  supplant 


funds  that  have  been  received  from  any 
other  Federal  or  non-Federal  source. 
CDC  awarded  funds  may  be  used  to 
expand  or  enhance  services  supported 
by  other  Federal  or  non-Federal  funding 
sources. 

4.  Independent  audit  statements  from 
a  certified  public  accountant  for  the 
previous  2  years. 

5.  A  copy  of  the  organization's  current 
negotiated  Federal  indirect  cost  rate 
agreement,  if  applicable. 

PRIORITY  AREA  4  ENDS  HERE. 

Please  refer  to  the  following  sections 
of  this  aimouncement  for  additional 
important  information:  CDC  Activities, 
Submission  and  Deadline,  Review  and 
Evaluation  of  Applications  Other 
Requirements,  Authority  and  Catalog  of 
Federal  Domestic  Assistance  Number, 
Where  to  Obtain  Additional 
Information,  and  Attachments  1-3. 

CDC  Activities 

To  support  this  program,  the  CDC  will 
undertake  the  following  activities: 

A.  Serve  as  the  coordinator  for  CDC's 
capacity -building  programs,  which  will 
include  organizations  providing 
capacity-building  assistance  under  this 
program  announcement. 

B.  Provide  consultation  to  recipients 
regarding  planning,  developing, 
implementing  and  evaluating  capacity- 
building  services.  CDC  will  provide 
consultation  and  assistance  and  may 
also  employ  contractors;  national, 
regional,  and  local  organizations;  and 
peer-to-peer  assistance  from  CDC- 
funded  partners. 

C.  Provide  up-to-date  scientific 
information  on  the  risk  factors  for  HIV 
infection,  prevention  measures,  and 
program  strategies  for  the  prevention  of 
HIV  infection.  Work  closely  with 
recipients  to  identify  interventions  that 
have  a  sound  basis  in  science  or  proven 
program  experience  and  are  suitable  for 
dissemination. 

D.  Facilitate  and  promote 
collaboration  through  the  exchange  of 
program  information,  coalition 
maintenance  strategies,  and  technical 
assistance  among  CBOs;  State  and  local 
health  departments;  HIV  prevention 
commimity  planning  groups;  national, 
regional,  and  local  organizations;  and 
other  HIV  prevention  partners. 

E.  Support  train-the-trainer 
opportunities  that  enhance  capacity- 
building  assistance  delivery  systems. 

F.  Facilitate  and  collaborate  in  the 
dissemination  of  successful  capacity- 
building  strategies  and  successful 
innovations  through  meetings  of 
grantees,  workshops,  and  conferences. 

G.  Collaborate  with  recipients  to 
standardize  a  system  for  tracking  and 
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reporting  all  capa 
assistance  requesi  s 

H.  Monitor  the 
program  activitie 
confidentiality,  a 
federally  mandated 

I.  Coordinate  ai 
overall  capacity 
program. 

Submission  and  I  leadline 


ity-building 

and  delivery, 
performance  of 
.  protection  of  client 
d  compliance  with 

requirements. 

evaluation  of  the 

ilding  assistance 


u 


lah  e 

o\ ' 


Submit  the  ori; 
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grantmain.htm  or 
On  or  before 
the  application  tc 
Management 
"Where  to  Obtain 
Information 
announcement 

Deadline 
considered  as 
they  are  either; 

A.  Received  on 
date;  or 

B.  Sent  on  or  b 
and  received  in  t 
the  Independent 
Applicants  must 
U.S.  Postal  Ser\' 
a  legibly  dated  re 
commercial 
Service.  Private 
not  be  acceptable 
mailing. 

Late  Application : 

Applications 
criteria  in  (A)  or 
considered  late 
considered  for 
returned  to  the  a 


ginal 


and  two  copies  of 
number  0937-0189). 
in  the  application 
ing  Internet  address; 
dijpgo/funding/ 

in  the  application  kit. 
Febdiary  24,  2000,  submit 

the  Grants 
Spetialist  identified  in  the 

Additional 
section  of  this 
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Appl  cations  shall  be 
meeting  the  deadline  if 

or  before  the  deadline 

fore  the  deadline  date 
i  me  for  submission  to 
Review  Group, 
equest  a  legibly  dated 
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ing  to  the  quality  of 
uestions  listed  in  the 

section  of  this 
d  the  quality  of  the 
ectives.  The  criteria 
questions  will  be 
er  of  points  allocated 
of  the  application 
vities,  program 


evaluation  plan)  also  are  indicated  in 
the  Application  Content  section. 
Site  visits  by  CDC  staff  may  be 
c;onducted  before  final  funding 
decisions  are  made.  A  fiscal  Recipient 
Capability  Assessment  (RCA)  may  be 
required  of  some  applicants  before 
funds  are  awarded. 

Other  Requirements 

A.  If  funded,  the  applicant  will  be 
required  to  provide  CDC  with  the 
original  plus  two  copies  of; 

1.  Progress  reports  (quarterly); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

B.  The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR98-4     HIV/ AIDS  Confidentiality 

Provisions 
AR98-5     HIV  Program  Review  Panel 

Requirements 
AR98-7     Executive  Order  12372 

Review 
AR98-8     Public  Health  System 

Reporting  Requirements 
AR98-9    Paperwork  Reduction  Act 

Requirements 
AR98-10    Smoke-Free  Workplace 

Requirements 
AR98-11     Healthy  People  2010 
AR98-12    Lobbying  Restrictions 
AR98-14    Accounting  System 

Requirements 

Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Section 
301(a)(42  U.S.C.  241(a)l,  317(k)(2)  [42 
U.S.C.  247b(k)(2)l,  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  93.939. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 


application  and  tool  kit.  call  NPIN  at  1- 
800-458-5231  (TTY  users;  1-800-243- 
7012);  visit  its  Web  site  at  http:// 
www.cdcnpin.org/;  send  requests  by  fax 
to  1-888-282-7681;  or  send  requests  by 
e-njail;  application-CBA@cdcnpin.org. 
This  information  also  is  posted  on  the 
Division  of  HIV/AIDS  Prevention 
(DHAP)Web  site  at  http://www.cdc.gov/ 
nchstp/hiv  _aids/funding/toolkit/;  or 

http;//www. cdc.gov/nchstp/hiv aids/ 

funding.htm 

CDC  maintains  a  Listserv  (HIV-PREV) 
related  to  this  program  announcement. 
By  subscribing  to  the  HIV-PREV 
Listserv,  members  can  submit  questions 
and  will  receive  information  via  e-mail 
with  the  latest  news  regarding  the 
program  announcement.  Frequently 
asked  questions  on  the  Listserv  will  be 
posted  to  the  Web  site.  You  can 
subscribe  to  the  Listserv  on-line  or  via 
e-mail  by  sending  a  message  to 
listserv@listserv.cdc.gov  and  writing  the 
following  in  the  body  of  the  message: 
subscribe  hiv-prev  first  name  last  name. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from; 
Maggie  S.  Warren,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Program 
Announcement  00003,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146;  Telephone  (770)  488- 
2736.  E-mail:  mcs9@cdc.gov 

For  program  technical  assistance, 
contact;  Samuel  Taveras  or  Carrie 
Salone,  Community  Assistance, 
Planning,  and  National  Partnerships 
Branch,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention,  1600  Clifton 
Road,  NE,  Mail-stop  E-58,  Atlanta,  GA 
30333;  Telephone  (404)  639-5230,  E- 
mail  address;  syta@cdc.gov 

Dated:  December  17,  1999. 
|ohn  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  00-,194  Filed  1-6-00:  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Draft  Report  to  C(}ngress  on  the  Costs 
and  Benefits  of  Federal  Regulations 


agency:  Office  of 
Budget,  Executive 
President. 


^^anagement  and 
Office  of  the 


action:  Request  fc  r 
report  on  the  costs 
federal  regulation: 


requests  public 

Report  to  Congress 
benefits  of  Federal 
It  will  submit  its 
report  in  February, 
section  638(a)  of  the  1999 
Consolidated  and  Emergency 
Act. 


summary:  OMB 

comment  on  its  I 

on  the  Costs  and 

Regulations  (1999 

final  version  of  thi  s 

as  required  by 

Omnibus 

Supplemental  Appropriations 


DATES:  To  ensure 
comments  as  OMI 
report  for  submis: 
February  2000,  pl^i 
comments  to  OMI 
received  no  later 


:onsideration  of 
prepares  its  final 

s|on  to  Congress  in 
ase  submit  all 
so  that  they  are 

than  January  21,  2000. 


ADDRESSES:  Pleas( 
comments  on  the 
Morrall,  Office  of 
Regulatory  Affairs 
Management  and 


address  all 
Draft  Report  to  John 
nformation  and 
,  Office  of 
Budget,  NEOB,  Room 


comment  on  draft 
and  benefits  of 


10235,  725  17th  Stteet,  NW, 
Washington,  DC  20503.      . 

You  may  submit  comments  by  regular 
mail,  by  facsimile  to  (202)  395-6974,  or 
by  electronic  mail  to 
jmonall@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  review  the  Report  on  the  Internet  at: 
"http  ://www  .whitehouse.gov/omb/ 
inforeg/index.html".  You  may  also 
request  a  copy  from  John  Morrall,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
NEOB,  Room  10235.  725  17th  Street, 
NW,  Washington,  DC  20503.  Telephone: 
(202)  395-7316.  E-mail: 
jmorrall@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Report  has  four  chapters.  Chapter  I 
presents  OMB's  estimates  of  total 
annual  costs  and  benefits  of  Federal 
regulation  and  paperwork  in  the 
aggregate,  by  agency,  and  by  agency 
program.  It  presents  an  analysis  of  the 
impact  of  Federal  regulation  on  State, 
local,  and  tribal  govenmient,  small 
business,  wages,  and  economic  growth. 
It  also  presents  estimates  of  the  costs 
and  benefits  by  agency  of  the  major  final 
regulations  issued  between  April  1, 
1995  and  March  31, 1999  for  which 
OMB  could  quantify  and  monetize 
impacts.  Chapter  II  uses  agency 


regulatory  impact  analyses  to  present 
quantitative  estimates  and  qualitative 
descriptions  of  the  benefits  and  costs  of 
the  44  major  rules  issued  by  Federal 
agencies  for  which  OMB  concluded 
review  during  the  12-jnonth  period 
between  April  1,  1998  and  March  31, 
1999.  This  "regulatory  year"  is  the  same 
period  OMB  used  for  the  first  two 
reports.  Chapter  III  presents  OMB's 
estimates  of  the  costs  and  benefits  of 
major  Federal  regulations  for  which  we 
concluded  review  during  the  period 
April  1,  1995  to  March  31,  1999.  We 
included  only  the  regulations  for  which 
OMB  had  quantitative  information  on 
both  costs  and  benefits.  For  these 
regulations,  we  applied  a  uniform 
format  and  standardized  measures  of 
costs  and  benefits  to  produce  estimates 
that  could  be  more  readily  compared  to 
each  other.  This  information  is  used  in 
our  aggregate  and  by-agency  estimates  of 
the  total  annual  costs  and  benefits  of 
Federal  regulation  in  Chapter  I.  Chapter 
IV  presents  ten  recommendations  for 
reform  of  specific  Federal  regulations. 
John  T.  Spotila, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 
[FR  Doc.  00-574  Filed  1-6-00;  12:15  pm) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from , 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  7, 
2000 

ENERGY  DEPARTMENT 

Chronic  tjeryHlum  disease 
prevention  program; 
published  12-8-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 
perfomnance  for  new 
stationary  sources; 
Municipal  solid  waste 
landfills  that  commenced 
construction  prior  to  May 
30,  1991  and  have  not 
been  modified  or 
reconstructed  since  then; 
published  11-8-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  11-8-99 
Oklahoma;  published  11-8- 
99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  published  1-7-00 
Virginia;  published  1-7-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  Jersey;  published  1-5- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
International  Aero  Engines 

AG;  published  12-3-99 
Lockheed;  published  12-3-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Locomotive  engineers; 
qualification  and  certification: 
Miscellaneous  amendments; 
published  11-8-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 


Prepaid  telephone  cards; 
communications  excise 
tax;  published  1-7-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Central  Arizona  and  New 

Mexico-West  Texas; 

comments  due  by  1-10- 

00;  published  11-10-99 
Onrons  (Vidalia)  grown  in — 
Georgia;  comments  due  by 

1-12-00;  published  12-13- 

99 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  1- 
12-00;  published  12-13-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Scrapie  in  sheep  and  goats; 

movement  restrictions  and 

indemnity  program; 

comments  due  by  1-14- 

00;  published  1-7-00 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Farm  loan  programs 

account  servicing  policies; 

servicing  shared 

appreciation  agreements; 

comments  due  by  1-10- 

00;  published  11-10-99 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 


Fami  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements; 
comments  due  by  1-10- 
00;  published  11-10-99 

AGRICULTURE 
DEPARTMENT 

Mediation;  certified  mediation 
program;  comments  due  by 
1-10-00;  published  11-9-99 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  comments 
due  by  1-14-00;  published 
12-15-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  consen/ation; 
Pamlico  Sound,  NO; 
closure  to  mesh  gillnet 
fishing;  comments  due  by 
1-10-00;  published  12-16- 
99 
Sea  turtle  conservation; 
shrimp  trawling 
requirements 
Turtle  excluder  device; 
comments  due  by  1-12- 
00;  published  12-13-99 
Fishery  conservation  and 
management: 

Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 

Gulf  of  Alaska  groundfish; 
comments  due  by  1-12- 
00;  published  12-13-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Voluntary  consensus 
standards  (0MB  Circular 
A-119);  comments  due  by 
1-10-00;  published  11-9- 
99 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Family  member  dental 
plan;  comments  due  by 
1-14-00;  published  12- 
15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-production  certification 
procedures;  compliance 


assurance  programs; 

reconsideration  petition; 

comments  due  by  1-14- 

00;  published  12-17-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common  carrier  services: 
Intemet  telephony  and 
computer  based 
equipment;  access  by 
persons  with  disabilities; 
comments  due  by  1-13- 
00;  published  11-19-99 
Radio  stations:  table  of 
assignments: 

Califomia;  comments  due  by 
1-10-00;  published  12-8- 
99 
Michigan;  comments  due  by 
1-13-00;  published  12-8- 
99 
Texas;  comments  due  by  1- 
10-00;  published  12-8-99 
Television  broadcasting: 
Satellite  Home  Viewer 
Improvement  Act; 
implementation — 
Retransmission  consent 
issues;  comments  due 
by  1-12-00;  putdished 
12-29-99 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Equal  Access  to  Justice  Act; 
implementation: 

Attomey  fees  regulations; 
comments  due  by  1-13- 
00;  published  11-29-99 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Short-term  cash  advances 
(payday  loans);  comments 
due  by  1-10-00;  published 
11-5-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Child  Support  Enforcement 
Office 

Child  support  enforcement 

program: 

National  Medical  Support 
Notice;  child  support 
orders;  health  care 
coverage  provisions; 
comments  due  by  1-14- 
00;  published  11-15-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Columbian  white-tailed  deer; 
comments  due  by  1-14- 
00;  published  12-29-99 

Spikedace  and  loach 
minnow;  comments  due 
by  1-14-00;  published  12- 
10-99 


IV 
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Marine  mammals: 
Incidental  take  dilring 
specified  activil  es- 
Beaufort  Sea,  AK:  year- 
round  oil  anc   gas 
industry  opeiations; 
polar  bears  iind  Pacific 
walrus:  comnents  due 
by  1-13-00:  published 
1-3-00 
Incidental  taking- - 
Beaufort  Sea  et  al.,  AK; 
oil  and  gas  ndustry 
operations:  polar  bears 
and  Pacific  vralruses: 
comments  due  by  1-10- 
00;  publishec   12-9-99 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulatlonsa 
Denali  National  Park  and 
Preserve,  AK:  Jraditional 
activities  definlion; 
comments  due  by  1-11- 
00:  published  i  1-12-99 

MINE  SAFETY  AND  HEALTH 

FEDERAL  REVIEVT 

COMMISSION 

Federal  Mine  Safety  and 

Health  Review  Commission 

Procedural  rules:  comments 

due  by  1-10-00: 

12-8-99 

INTERIOR  DEPAf 
National  Indian  Gaming 
Commission 

Indian  Gaming  Redulatory  Act: 
Classification  of  james; 
comments  due 
00:  published 

NUCLEAR  REGULjATORY 
COMMISSION 

Rulemaking  petitions: 
Union  of  Concer  led 
Scientists:  con  ments  due 
by  1-10-00:  pi|)lished  10- 
27-99 


Dublished 


PMENT 


by  1-10- 
1-10-99 


PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Payments  during  evacuation: 
comments  due  by  1-14- 
00:  published  12-15-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
SAVE  verification 
procedures  and 
revisions — 
Combined  postage 
payment  standards; 
automation  letter  mail; 
comments  due  by  1-10- 
00:  published  12-9-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  advisers; 
Broker-dealers  deemed  not 
to  be  investment  advisers; 
comments  due  by  1-14- 
00;  published  11-10-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Califomia;  comments  due  by 
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99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airo/orthiness  directives: 
Air  Cruisers  Co.;  comments 
due  by  1-10-00;  published 
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Airbus;  comments  due  by  1- 
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99 
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Fokker;  comments  due  by 
1-12-00;  published  12-13- 
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Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  1- 
10-00;  published  12-9-99 
McDonnell  Douglas; 
comments  due  by  1-14- 
00;  published  11-30-99 
Transport  category 
airplanes — 

Mode  >C>  transponders 
with  single  Gillham 
code  altitude  input; 
comments  due  by  1-11- 
00;  published  11-12-99 
Airworthiness  standards: 
Special  conditions — 
CASA  Model  C-295 
airplane;  comments  due 
by  1-12-00;  published 
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Class  D  airspace;  comments 
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Environmental  impacts; 
policies  and  procedures 
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Internal  Revenue  Service 

Income  taxes; 

Farm  income  averaging; 
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LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 
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DEPARTMENT  OF  AGRrCULTURE 
Office  of  the  Secretary 

7  CFR  Part  6 

RIN  Number  0551-AA58 

Dairy  Tariff-Rate  import  Quota 
Licensing 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

summary:  This  final  rule  makes  two 
revisions  to  Import  Regulation  1, 
Revision  8,  which  governs  the 
administration  of  the  tariff-rate  import 
quota  (TRQ)  licensing  system  for  certain 
dairy  products.  It  broadens  the 
definition  for  "Licensing  Authority" 
and  provides  for  the  review  and 
correction  of  errors  made  by  officers  or 
employees  of  the  Federal  Government. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  1400  Independence  Avenue 
SW,  AG  BOX  1021.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1021  or  e-mail  at  warsack@fas.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provision  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  or  local  officials. 
(See  notice  related  to  7  CFR.part  3015, 
subpart  V.  published  at  48  FR  29115, 
June  24,  1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provisions  of  this  final  rule  would  have 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 


their  full  implementation.  The  final  rule 
would  not  have  retroactive  effect.  The 
rule  does  not  require  that  administrative 
remedies  be  exhausted  before  suit  may 
be  filed. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined  to  be  not 
significant  for  the  purpose  of  E.O.  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Office  of  the  Secretary  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  the 
current  information  collection  is 
approved  by  OMB  under  OMB  control 
number  0551-0001,  expiring  on  October 
31,  2000.  The  final  rule  would  not  add 
a  paperwork  burden  on  the  public. 

Background 

This  final  rule  revises  Import 
Regulation  1,  Revision  8,  that  governs 
the  administration  of  the  import 
licensing  system  for  certain  dairy 
products,  which  are  subject  to  TOQs 
provided  for  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
The  final  rule  amends  §6.21  by 
changing  the  definition  of  "Licensing 
Authority."  Also,  the  final  rule  adds  a 
new  §6.35,  Correction  of  Errors.  This 
section  provides  that  if  a  person 
demonstrates,  to  the  satisfaction  of  the 
Licensing  Authority,  that  errors  were 
made  by  officers  or  employees  of  the 
United  States  Government,  the 
Licensing  Authority  will  review  and 
rectify  the  errors  to  the  extent  possible 
under  the  regulation.  Licenses  issued 
annually  by  the  U.S.  Department  of 
Agriculture  qualify  importers  to  enter 
specific  quantities  of  certain  dairy 
products  imder  the  low-tier  tariff  rates 
established  in  the  HTS. 

Discussion  of  Major  Comments 

One  comment  was  received  in 
response  to  the  proposed  rule  published 


in  the  Federal  Register,  64  FR  42288, 
August  4,  1999.  The  comment  stated 
that  the  proposed  rule  should  not  set  a 
deadline  for  discovery  of  errors.  Based 
on  the  comment,  the  Department 
reviewed  the  proposed  rule  and 
extended  the  deadline  date  for 
notification  to  the  Licensing  Authority 
in  the  final  rule  from  March  15  to 
August  31  of  the  calendar  year  following 
the  calendar  year  during  which  the 
alleged  error  occurred.  The  Department 
believes  that  changing  the  proposed 
deadline  date  from  March  15  to  August 
31  provides  licensees  adequate  time  to 
review  their  final  license  portfolio 
which  USDA  would  have  issued  in  mid- 
March  of  the  same  year.  In  addition, 
USDA  chose  the  August  31  date  for 
administrative  reasons  because  it  is  the 
last  day  before  the  beginning  of  the  next 
application  period  for  dairy  product 
import  licenses.  The  Department 
believes  that  all  licensees  should  know 
immediately  upon  receiving  the  final 
licenses  in  mid-March  whether  the 
license  amounts  in  their  current 
portfolio  are  correct  or  if  an  error  has 
been  committed. 

The  Department  clarified  §  6.35(b) 
and  added  language  to  indicate  that 
licensees  must  notify  the  Department  of 
any  errors  by  letter,  postmarked  not 
later  than  August  31. 

List  of  Subjects  in  7  CFR  Part  6 

Agricultiiral  commodities.  Cheese, 
Dairy  products,  Reports  and 
recordkeeping  requirements. 

Final  Rule 

Accordingly,  7  CFR  part  6  subpart — 
Dairy  Tariff-Rate  Import  Quota 
Licensing  is  amended  to  read  as  follows: 

PART  6— [AMENDED] 

Subpart— Tariff-Rate  Import  Quota 
Licensing 

1 .  The  authority  citation  for  part  6 
subpart — Dairy  Tariff-Rate  Import  Quota 
Licensing,  continues  to  read  as  follows: 

Authority:  Additional  U.S.  Notes  6,  1,&. 
12.  14.  16-23  and  25  to  Chapter  4  and 
General  Note  15  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202),  Pub.  L.  97-258.  96  Stat.  1051,  as 
amended  (31  U.S.C.  9701),  and  sees.  103  and 
104.  Pub.  L.  103-465.  108  Stat.  4819  (19 
U.S.C.  3513  and  3601). 
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extent  permitte  i 

(b)  To  be 
provide  sufficient 
regarding  the 
Authority  by 
than  August  31 
following  the 
error  was  alleg«  d 
committed 

(c)  If  the  erro  • 
a  historical 
the  Licensing 
amount  of  such 
2  to  Appendix 
the  issuance  of 
calendar  year 
year  for  which 
The  cumulativ 
Appendix  1  in 
paragraph  will 
Federal  Regis! 


DEPARTMENl 


of  errors. 

demonstrates,  to  the 

Licensing  Authority, 
made  by  officers  or 
United  States 
Licensing  Authority 
rectify  the  errors  to  the 
under  this  subpart, 
idered,  a  person  must 
documentation 
to  the  Licensing 
postmarked  not  later 
of  the  calendar  year 
Ci  ilendar  year  in  which  the 
to  have  been 


ice  nse 


resulted  in  the  loss  of 
by  a  license  holder, 
/  uthority  will  transfer  the 
license  from  Appendix 
in  order  to  provide  for 
such  license  in  the 

owing  the  calendar 
:he  license  was  revoked, 
annual  transfers  to 
iccordance  with  this 
je  published  in  the 


Signed  at  VVasI  lington,  DC  on  November 
29.  1999. 

Timothy  J.  Galviji 
Administrator,  fl  (reign 
[FR  Doc.  00-^09 
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Animal  and  PIpnt  Health  Inspection 
Service  i 

7  CFR  Part  37' 

[Docket  No.  97-1125-1] 

Organization,  Functions,  and 
Delegations  o  Authority 

agency:  Anim  il  and  Plant  Health 
Inspection  Ser  ace,  USDA. 


action:  Final  rule. 


SUMMARY:  This  document  revises  the 
statement  of  organization,  functions, 
and  delegations  of  authority  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  reflect  changes  in  the 
internal  APHIS  organization.  APHIS 
units  are  already  functioning  as 
described  in  this  rule.  The  new  internal 
APHIS  organization  stimulates 
interdependence  cuid  cooperation 
throughout  the  agency,  enhances  the 
ability  of  the  Administrator  to  manage 
the  agency,  and  provides  improved 
support  to  the  field  organization 
through  better  planning,  clearer 
direction,  timely  action,  and  better  use 
of  resources. 

EFFECTIVE  DATE:  December  23,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ira  Johnson,  Jr.,  Position  Classification 
Specialist,  Human  Resources  Division, 
MRPBS.  APHIS,  Room  1724,  14th  Street 
and  Independence  Avenue,  SW, 
Washington,  DC  20250;  (202)  720-9407. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  statement  of  organization, 
functions,  and  delegations  of  authority 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  being 
revised  to  reflect  changes  made  in  the 
internal  APHIS  organization.  These 
changes  create  a  headquarters 
organization  based  on  function,  rather 
than  program  discipline. 

The  statement  of  organization, 
functions,  and  delegations  of  authority 
was  approved  by  APHIS  and  the  United 
States  Department  of  Agriculture 
(USDA)  management  after  a 
comprehensive  review  of  all  APHIS 
activities. 

The  major  changes  in  the  statement  of 
organization,  functions,  and  delegations 
of  authority  are  as  follows: 

1 .  Redefine  the  Roles  of  the  Plant 
Protection  and  Quarantine  (PPQ)  Unit 

PPQ  has  added  responsibilities  which 
include:  Assisting  in  the  development, 
adoption,  and  enforcement  of  sanitary 
and  phytosanitary  measures  regulating 
the  field  release,  interstate  movement, 
and  importation  of  genetically  modified 
organisms  that  may  contain  plant  pests; 
serving  as  a  member  of  the  North 
American  Plant  Protection  Organization; 
and  enforcing  animal  disease  exclusion 
policies,  procedures,  and  regulations  at 
international  ports  of  entry  relative  to 
all  animal  products  and  associated 
materials. 


2.  Redefine  the  Roles  of  the  Veterinary 
Services  (VS)  Unit 


VS  has  added  the  responsibility  of 
planning,  directing,  and  coordinating 
the  activities  for  the  Center  for 
Veterinary  Biologies  and  the 
administration  of  a  veterinary  biologies 
program. 

3.  Redesignate  the  Management  and 
Budget  (M&B)  Unit  as  Marketing  and 
Regulatory  Programs  Business  Services 
(MRPBS)  and  Redefine  Its  Roles 

This  redesignation  better  reflects  the 
actual  functions  of  this  unit.  MRPBS  has 
added  the  responsibility  of  directing 
and  coordinating  program  activities 
related  to  investigations  and 
enforcement  of  APHIS  laws  and 
regulations. 

4.  Redesignate  the  Animal  Damage 
Control  (ADC)  Unit  as  the  Wildlife 
Services  (WS)  Unit 

This  redesignation  bettej  reflects  the 
actual  functions  of  this  unit. 

5.  Redesignate  the  Regulatory 
Enforcement  and  Animal  Care  (REAC) 
Unit  as  the  Animal  Care  (AC)  Unit  and 
Redefine  Its  Roles 

This  redesignation  better  reflects  the 
actual  functions  of  this  unit.  AC  is  no 
longer  responsible  for  directing  the 
formal  investigation  of  reported 
violations  of  laws  and  regulations 
applicable  to  APHIS  activities.  AC  still 
has  the  responsibility  of  directing 
activities  to  ensure  compliance  with  and 
enforcement  of  animal  welfare  and 
horse  protection  laws  and  the 
regulations  promulgated  under  those 
laws. 

6.  Redefine  the  Roles  of  the  Policy  and 
Program  Development  (PPD)  Unit 

PPD  has  added  responsibilities  that 
include  ensuring  agency  compliance 
with  the  National  Environmental  Policy 
Act,  handling  environmental 
documentation  activities  for  the  agency, 
and  handling  pesticide  and  animal  drug 
registration  responsibilities. 

7.  Reassign  the  Responsibilities  of  the 
Former  Recruitment  and  Development 
(R&D)  Unit 

R&D's  responsibilities  have  been 
reassigned  to  MRPBS,  PPQ.  and  VS. 

8.  Reassign  the  Responsibilities  of  the 
Former  Science  and  Technology  (S&T) 
Unit 

S&T's  responsibilities  have  been 
reassigned  to  PPQ,  VS,  and  WS. 
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9.  Reassign  the  Responsibilities  of  the 
Former  Biotechnology,  Biologies,  and 
Environmental  Protection  (BBEP)  Unit 

BBEP's  responsibilities  have  been 
reassigned  to  PPD,  PPQ,  and  VS. 

10.  Continuing  Responsibilities  of  the 
Legislative  and  Public  Affairs  (LPA)  Unit 

LPA's  responsibilities  within  the 
Agency  remain  the  same. 

11.  Continuing  Responsibilities  of  the 
International  Services  (IS)  Unit 

IS'  responsibilities  within  the  Agency 
remain  the  same. 

We  have  also  made  a  number  of 
editorial  changes. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Also,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12866.  Further,  this  action  is  not 
a  rule  as  defined  by  5  U.S.C.  601  et  seq., 
the  Regulatory  Flexibility  Act,  and  thus 
is  exempt  firom  the  provisions  of  that 
Act. 

List  of  Subjects  in  7  CFR  Part  371 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

1.  Part  371  is  revised  to  read  as 
follows: 

PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Sec. 

371.1  General  Statement. 

371.2  The  Office  of  the  Administrator. 

371.3  Plant  Protection  and  Quarantine. 

371.4  Veterinary  Services. 

371.5  Marketing  and  Regulatory  Programs 
Business  Services. 

371.6  Wildlife  Services. 

371.7  Animal  Care. 

371.8  International  Services. 

371.9  Policy  and  Program  Development. 

371.10  Legislative  and  Public  Affairs. 

371.11  Delegations  of  authority. 

371.12  Concurrent  authority  and 
responsibility  to  the  Administrator. 

371.13  Reservation  of  authority. 

371.14  Availability  of  information  and 
records. 

Authority:  5  U.S.C.  301. 

§371.1    General  statement 

(a)  The  creation  of  APHIS.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  was  created  by  the 
Secretary  of  Agriculture  on  April  2, 
1972  (37  FR  6327,  March  28,  1972). 


(b)  Central  offices.  APHIS  is 
headquartered  in  Washington,  DC,  and 
Riverdale,  MD.  The  APHIS  Management 
Team  at  these  locations  consists  of  the 
following: 

Administrator 

Associate  Administrator 

Deputy  Administrator,  Plant  Protection  and 

Quarantine  (PPQ) 
Deputy  Administrator,  Veterinary  Services 

(VS) 
Deputy  Administrator,  Marketing  and 

Regulatory  Programs  Business  Services 

(MRPBS) 
Deputy  Administrator,  Wildlife  Services 

(WS) 
Deputy  Administrator,  Animal  Care  (AC) 
Deputy  Administrator,  International  Services 

(IS) 
Director,  Policy  and  Program  Development 

(PPD) 
Director,  Legislative  and  Public  Affairs  (LPA) 

(c)  Field  organization.  AC,  MRPBS, 
PPQ,  VS,  and  WS  all  have  field  offices 
located  throughout  the  United  States.  IS 
has  field  offices  located  throughout  the 
world.  A  list  of  APHIS'  field  offices  with 
addresses  and  telephone  numbers  is  in 
the  blue  pages  of  local  telephone  books. 

§  371 .2    The  Office  of  the  Administrator. 

(a)  The  Administrator.  (1)  The 
Administrator  of  APHIS  formulates, 
directs,  and  supervises  the  execution  of 
APHIS  policies,  programs,  and 
activities. 

(2)  The  Administrator  is  authorized  to 
take  any  action  authorized  by  law  and 
deemed  necessary  to  carry  out  APHIS 
functions.  Delegations  of  authority  by 
the  Administrator  and  provisions  for 
redelegations  of  authority  are  stated  in 
§371.11. 

(b)  The  Associate  Administrator.  The 
Associate  Administrator  of  APHIS 
shares  responsibility  with  the 
Administrator  for  general  direction  and 
supervision  of  APHIS  programs  and 

.  activities.  The  Associate  Administrator 
may  act  for  the  Administrator. 

§  371 .3    Plant  protection  and  quarantine. 

(a)  General  statement.  Plant 
Protection  and  Quarantine  (PPQ) 
protects  and  safeguards  the  Nation's 
plant  resoiut:es  through  programs  and 
activities  to  prevent  the  introduction 
and  spread  of  plant  pests  and  diseases. 

(b)  Deputy  Administrator  of  PPQ.  The 
Deputy  Administrator  of  PPQ  is 
responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
officials  in  the  planning  and 
formulation  of  policies,  programs, 
procedures,  and  activities  of  APHIS. 

(2)  Providing  direction  and 
coordination  for  PPQ  programs  and 
activities.  The  authorities  for  PPQ 
programs  include: 


(i)  Section  102,  Organic  Act  of 
September  21,  1944,  as  amended,  aad 
the  Act  of  April  6, 1937,  as  amended  (7 
U.S.C.  147a,  148,  and  148a-148e), 
relating  to  control  and  eradication  of 
plant  pests  and  diseases; 

(ii)  The  Mexican  Border  Act.  as 
amended  (7  U.S.C.  149); 

(iii)  The  Golden  Nematode  Act  (7 
U.S.C.  150  through  150g); 

(iv)  The  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  through  ISOjj); 

(v)  The  Plant  Quarantine  Act,  as 
amended  (7  U.S.C.  151  through  164a, 
and  167); 

(vi)  The  Terminal  Inspection  Act,  as 
amended  (7  U.S.C.  166); 

(vii)  The  Honeybee  Act,  as  amended 
(7  U.S.C.  281  through  286); 

(viii)  The  Federal  Noxious  Weed  Act 
of  1974,  as  amended  (7  U.S.C.  2801 
through  2814); 

(be)  The  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1544); 

(x)  Executive  Order  11987; 

(xi)  The  responsibilities  of  the  United 
States  under  the  International  Plant 
Protection  Convention; 

(xii)  Lacey  Act  Amendments  of  1981, 
as  amended  (16  U.S.C.  3371  through 
3378); 

(xiii)  Title  Ul  (and  Title  IV  to  the 
extent  that  it  relates  to  activities  under 
Title  III)  of  the  Federal  Seed  Act,  as 
amended  (7  U.S.C.  1581  through  1610); 

(xiv)  Authority  to  prescribe  and 
collect  fees  imder  The  Act  of  August  31, 
1951,  as  amended  (31  U.S.C.  9701),  and 
sections  2508  and  2509  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  as  amended  (21  U.S.C.  136 
and  136a). 

(3)  Developing  of  regulations 
(including  quarantines)  regarding 
noxious  weeds  and  plant  pests  and 
diseases. 

(4)  Cooperating  with  and  providing 
technical  assistance  to  State  and  local 
governments,  farmer's  associations,  and 
individuals  with  regard  to  plant  pest 
control.  Cooperating  with  and  providing 
technical  assistance  to  foreign 
governments  with  regard  to  plant  pests 
and  diseases. 

(5)  Assisting  in  the  development  of 
sanitary  and  phytosanitary  measures. 

(6)  Regulating  the  field  release  into 
the  environment,  interstate  movement, 
and  importation  of  genetically  modified 
organisms. 

(7)  Serving  as  a  member  of  the  North 
American  Plant  Protection  Organization 
(NAPPO).  NAPPO  is  composed  of  plant 
protection  officials  and  industry 
cooperators  fi-om  Canada,  Mexico,  and 
the  United  States. 

(8)  Administering  plant  and  animal 
pest  and  disease  exclusion  policies, 
procedures,  and  regulations  at 
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international 
and  air)  relativ(  < 
and  animal  pro  i 
materials  (exch  td 

(9)  Providing 
diagnostic  services 
development, 
support  of  PPQ 


and 


progra  ns 


disea  se 


an  1 


f (  r 


f ( r 


authorit  es  for  VS  programs 


346  of  the  Tariff  Act  of 
IS  amended  (19  U.S.C. 


§371.4 

(a)  General 
Services  (VS) 
the  Nation's 
through 
prevent  the  i 
pests  and 
poultry.  VS  als  3 
and  coordinate  > 
veterinary  biol » 

{\3)  Deputy  A 
Deputy 
responsible  for 

(1)  Participa 
Administrator 
officials  in  the 
formulation  of 
procedures 

(2)  Providinf 
coordination 
Center  for 

(3)  Providing 
coordination 
activities 

The 
include 

(i)  Section 
June  17. 1930, 
1306): 

(ii)  Act  of 
amended  (21 

(iii)  Act  of 
Act  of  Februar ! 
and  Act  of 
and  supple 
111  through  1 
Land  115thr( 

(iv)  Act  of 
amended  (21 
and  114d-l); 

(v)  Act  of 
114e through 

(vi)  Act  of 
U.S.C.  114g 

(vii)  Act  of 
through  134h) 

(viii)  Act  of 
135  through  1 

(ix)  Section; 
Federal  Meat 
amended,  an 
of  the  Act  that 
of  certificates 
animals 
(21  U.S.C.  612 

M      . 
products,  and 

(xi)  28  Houi 
U.S.C.  80502) 

(xii)  Act  of 
amended  (46 


Veterinary  Services. 

siatement.  Veterinary 
p  rotects  and  safeguards 
liMestock  and  poultry 
and  activities  to 
introduction  and  spread  of 
of  livestock  cuid 
provides  leadership 
activities  pertaining  to 
»gics. 

fministrator  of  VS.  The 
Admin  strator  of  VS  is 


with  the 
)f  APHIS  and  other 
alanning  and 
jolicies,  programs. 

activities  of  APHIS, 
direction  and 

the  activities  of  the 
Vet^inary  Biologies, 
direction  and 

VS  programs  and 


dthe 


intern  led 


Improve  nent 


of  entry  (land,  sea, 
to  all  plants  and  plant 
ucts  and  associated 
ing  live  animals), 
laboratory  support, 
methods 
research  activities  in 
programs. 


I 

^av 


Ai^gust  30, 1890,  as 

.S.C.  102  through  105); 

29,  1884,  as  amended, 
2,  1903,  as  amended, 
Maich  3,  1905,  as  amended, 
mental  legislation  (21  U.S.C. 
:  4a.  114a  through  114a- 
ugh  130); 
February  28,  1947,  as 
II.S.C.  114b  through  114c, 

Jujie  16.  1948  (21  U.S.C. 

14f); 
September  6,  1961  (21 
th-ough  114h); 
"j|ily  2.  1962(21  U.S.C.  134 

vlay  6,  1970  (21  U.S.C. 
15b); 

12  through  14  of  the 
nspection  Act,  as 

portion  of  Section  18 
pertains  to  the  issuance 
)f  condition  of  live 

and  offered  for  export 
through  614,  and  618); 
of  poultry,  poultry 
hatcheries  (7  U.S.C.  429); 
Law,  as  amended  (49 


ugust  26.  1983,  as 
J.S.C.  3901  through  3902); 


(xiii)  Harmonized  Tariff  Schedule  of 
the  United  States; 

(xiv)  Virus-Serum-Toxin  Act  (21 
U.S.C.  151  through  159); 

(xv)  Sections  203  and  205  of  the 
Agricultural  Marketing  Act  of  1946.  as 
amended,  with  respect  to  voluntary 
inspection  and  certification  of  animal 
products;  inspection,  testing,  treatment, 
and  certification  of  animals;  and  a 
program  to  investigate  and  develop 
solutions  to  the  problems  resulting  from 
the  use  of  sulfonamides  in  swine  (7 
U.S.C.  1622  and  1624); 

(xvi)  Section  101(d)  of  the  Organic 
Act  of  September  21,  1944  (7  U.S.C. 
430): 

(xvii)  The  Swine  Health  Protection 
Act  (7  U.S.C.  3801  through  3813); 

(xviii)  Conducting  diagnostic  and 
related  activities  necessary  to  prevent, 
detect,  control,  or  eradicate  foot-and- 
mouth  disease  and  other  animal 
diseases  (21  U.S.C.  113a); 

(xix)  Authority  to  prescribe  and 
collect  fees  under  the  Act  of  August  31, 
1951,  as  amended  (31  U.S.C.  9701),  and 
sections  2508  and  2509  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  as  amended  (21  U.S.C.  136 
and  136a):  and 

(xx)  Transportation  of  horses  to 
slaughter  under  sections  901-905  of  the 
Federal  Agricultvue  Improvement  and 
Reform  Act  of  1996  (7  U.S.C.  1901  note). 

(4)  Directing  and  coordinating  animal 
health  information  systems  and 
maintaining  a  Federal-State  program 
operation  capable  of  responding  to 
exotic  livestock  and  poultry  disease 
outbreaks. 

(5)  Cooperating  with  and  providing 
technical  assistance  to  State  and  local 
governments,  farmer's  associations  and 
similar  organizations,  and  individuals 
with  regard  to  VS  programs  and 
activities.  Cooperating  with  and 
providing  technical  assistance  to  foreign 
governments  with  regard  to  pests  and 
diseases  of  livestock  and  poultry. 

(6)  Providing  laboratory  support, 
diagnostic  services,  methods 
development,  and  research  activities  in 
support  of  VS  programs. 

§  371 .5    Marketing  and  Regulatory 
Programs  Business  Services. 

(a)  General  statement.  Marketing  and 
Regulatory  Programs  Business  Services 
(MRPBS)  plans  and  provides  for  the 
agency's  human,  financial,  and  physical 
resources. 

(b)  Deputy  Administrator  of  MRPBS. 
The  Deputy  Administrator  of  MRPBS  is 
responsible  for: 

(1)  Assisting  the  Under  Secretary  for 
Marketing  and  Regulatory  Programs, 
and  the  Administrators  of  APHIS,  the 
Agricultural  Marketing  Service  (AMS), 


and  the  Grain  Inspection  and  Packers 
and  Stockyards  Administration  (GIPSA), 
and  other  APHIS,  AMS,  and  GIPSA 
officials  in  the  planning  and 
formulation  of  MRP  policies,  programs, 
and  activities.  Providing  human 
resource,  certain  financial,  and 
management  services  for  AMS,  APHIS, 
and  GIPSA. 

(2)  Planning,  formulating  and 
coordinating  policies,  and  directing 
management  support  functions  for 
APHIS  and  designated  functions  for 
other  MRP  agencies,  including  finance, 
personnel,  and  management  services. 

(3)  Conducting  administrative  reviews 
and  inspections  in  APHIS  to  assess  the 
implementation  of  policies  and 
procedures  and  to  assess  the 
accomplishments  of  program  objectives. 

(4)  Evaluating  and  issuing 
administrative  directives. 

(5)  Serving  as  APHIS'  liaison  official 
with  the  General  Accounting  Office  and 
the  Office  of  the  Inspector  General. 

(6)  Preparing  cooperative  agreements, 
memoranda  of  understanding, 
agreements  between  APHIS  and  other 
agencies,  and  agreements  that  require 
the  signature  of  more  than  one  Deputy 
Administrator  or  Director. 

(7)  Directing  and  coordinating 
investigations  related  to  APHIS  program 
laws  and  regulations  and  coordinating 
enforcement  of  program  laws  and 
regulations  with  the  Office  of  the 
General  Counsel. 

(8)  Supporting  and  enforcing  APHIS 
program  activities,  which  include: 

(i)  Title  7,  Code  of  Federal 
Regulations,  §§  371.3(b)(2)(i)  through 
(xiv); 

(ii)  Title  7,  Code  of  Federal 
Regulations,  §§  371.4(b)(3)(i)  through 
(xx); 

(iii)  The  Animal  Welfare  Act,  as 
amended  (7  U.S.C.  2131  through  2159); 
and 

(iv)  The  Virus-Serum  Toxin  Act,  as 
amended  (21  U.S.C.  159). 

(9)  Formulating  and  recommending 
employee  development  and  training 
policies. 

(10)  Developing,  delivering,  and 
administering  organizational 
development,  training,  recruitment,  and 
employee  development  programs  for 
MRP  agencies. 

(11)  Providing  computer  support  and 
related  services  for  APHIS. 

§371.6    Wildlife  Services. 

(a)  General  statement.  Wildlife 
Services  (WS)  manages  problems  caused 
by  wildlife. 

(b)  Deputy  Administrator  of  WS.  The 
Deputy  Administrator  of  WS  is 
responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
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officials  in  the  planning  and 
formulation  of  policies,  programs, 
procedures,  and  activities  of  APHIS. 

(2)  Providing  direction  and 
coordination  for  programs  authorized  by 
the  Act  of  March  2. 1931  (7  U.S.C.  426 
and  426b,  as  amended). 

(3)  Assisting  Federal,  State,  local,  and 
foreign  agencies  and  individuals  with 
regard  to  wildlife  dcunage  and  control. 

(4)  Conducting  research  to  develop 
wildlife  damage  management  methods. 

§371.7    Animal  Care. 

(a)  General  statement.  Animal  Care 
(AC)  establishes  acceptable  standards  of 
humane  care  and  treatment  for  regulated 
animals  and  monitors  and  achieves 
compliance  through  inspections, 
enforcement,  education,  and 
cooperative  efforts  under  the  Animal 
Welfare  and  Horse  Protection  Acts. 

(b)  Deputy  Administrator  of  AC.  The 
Deputy  Administrator  of  AC  is 
responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
officials  in  the  plaiming  and 
formulation  of  policies,  programs,  cmd 
activities  of  APHIS. 

(2)  Directing  activities  to  ensure 
compliance  with  and  enforcement  of 
animal  welfare  and  horse  protection 
laws  and  regulations.  These  laws  are: 

(i)  The  Animal  Welfare  Act,  as 
amended  (7  U.S.C.  2131  through  2159); 
and 

(ii)  The  Horse  Protection  Act  {15 
U.S.C.  1821  through  1831). 

(3)  Providing  recommendations  for 
policy  and  program  changes  and 
promulgating  requirements,  procedures, 
and  guidelines  for  the  conduct  of  field 
activities  relating  to  AC  programs. 

§  371 .8    International  Services. 

(a)  General  statement.  International 
Services  (IS)  protects  U.S.  agriculture 
and  enhances  agricultmal  trade  with 
foreign  countries. 

(b)  Deputy  Administrator  of  IS.  The 
Deputy  Administrator  of  IS  is 
responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
officials  in  the  planning  and 
formulation  of  international  policies, 
programs,  and  activities  of  APHIS. 

(2)  Maintaining  and  administering  the 
foreign  service  personnel  system  for 
employees  of  APHIS  in  accordance  with 
section  202(a)(2)  of  the  Foreign  Service 
Act  of  1980  (22  U.S.C.  3922),  E.O. 
12363,  dated  May  21,  1982,  and  the 
provisions  of  §  2.51(a)(1)  of  this  title. 

(3)  Developing  and  maintaining 
systems  for  monitoring  and  reporting 
the  presence  and  movement  of  plant 
and  animal  diseases  and  pests  in  foreign 
countries. 


(4)  Developing  and  maintaining 
cooperative  relationships  and  programs 
with  other  Federal  agencies,  foreign 
governments,  industry,  and 
international  organizations,  such  as  the 
Food  and  Agricultiu-e  Organization  of 
the  United  Nations,  with  regard  to 
APHIS  activities  in  forei^  countries. 

(5)  Developing  and  maintaining 
systems  for  observing  the  effects  of  plant 
and  animal  diseases  in  foreign  countries 
and  evaluating  their  effect  on  the 
agriculture  industry. 

(6)  Developing  and  directing  programs 
to  enhance  the  trade  in  U.S.  plants, 
animals,  and  their  products  in 
compliance  with  established 
international  sanitary  and  phytosanitary 
standards. 

(7)  Providing  recommendations  for 
policy  and  program  changes,  and 
promulgating  requirements,  procedures, 
and  guidelines  for  the  conduct  of  field 
activities  relating  to  IS  programs. 

§  371 .9    Policy  and  Program  Development. 

(a)  General  statement.  Policy  and 
Program  Development  (PPD)  provides 
analytical  support  for  agency  decisions 
and  plans. 

(b)  Director  of  PPD.  The  Director  of 
PPD  is  responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
officials  in  the  planning  and 
formulation  of  APHIS  policies, 
programs,  and  activities. 

(2)  Providing  planning  and 
evaluations;  regulations  development; 
and  policy,  risk,  and  economic  analysis 
for  APHIS  programs. 

(3)  Analyzing  the  environmental 
effects  of  APHIS  programs  to  ensure 
their  compliance  with  environmental 
laws  and  regulations  and  providing 
support  for  pesticide  registration  and 
drug  approval. 

(4)  Coordinating  registration  of 
chemicals  and  other  substances  used  in 
APHIS  control  and  eradication 
programs. 

§371.10    Legislative  and  Public  Affairs. 

(a)  General  statement.  Legislative  and 
Public  Affairs  (LPA)  is  the 
communications  arm  of  APHIS. 

(b)  Director  of  LPA.  The  Director  of 
LPA  is  responsible  for: 

(1)  Advising  and  assisting  the 
Administrator  and  other  officials  on 
matters  relating  to  agency  legislative 
and  media  affairs. 

(2)  Preparing  legislative  proposals  for 
APHIS  programs  and  responsibilities. 
Assisting  in  compiling  support  material 
for  agency  witnesses  for  congressional 
hearings.  Preparing  legislative  reports. 

(3)  Establishing  and  maintaining 
liaison  with  Members  of  Congress, 


various  congressional  committees  and 
subcommittees,  and  their  staffs  on 
matters  pertaining  to  APHIS. 

(4)  Planning  and  conducting  an 
information  program  to  promote  interest 
in  and  increase  the  public  knowledge  of 
APHIS  programs  and  activities. 

(5)  Drafting  and  administering  policy 
guidelines  on  press  contacts, 
photography,  audiovisual  activities, 
graphic  design,  radio-TV,  and  policy/ 
editorial/graphics  clearances  for 
publications.  Planning  and  conducting  a 
program  to  explain  APHIS  policies  in 
written  form  to  Members  of  Congress, 
State  and  industry  leaders,  officials  of 
foreign  governments,  and  private 
citizens. 

(6)  Preparing  replies  to  written 
inquiries  and  establishing  and 
maintaining  a  system  for  the  control  of 
written  inquiries  referred  by  the  Office 
of  the  Secretary  or  sent  directly  to  the 
agency. 

(7)  Assisting  in  the  preparation  of 
position  papers  regarding  APHIS 
programs. 

(8)  Assisting  in  the  preparation  of 
directives,  procedural  manuals,  articles 
for  publication,  and  agency 
correspondence.  Coordinating  APHIS 
activities  within  the  scope  of  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 

§371.11     Delegations  of  authority. 

(a)  Associate  Administrator.  The 
Associate  Administrator  is  delegated  the 
authority  to  perform  the  duties  and  to 
exercise  the  functions  and  powers  that 
are  now,  or  that  may  become,  vested  in 
the  Administrator,  including  the  power 
of  redelegation  except  where  prohibited, 
and  including  authority  reserved  to  the 
Administrator  in  §  371.14  of  this  part. 
The  Associate  Administrator  is  also 
authorized  to  act  for  the  Administrator 
in  the  absence  of  the  Administrator. 

(b)  Deputy  Administrators  and 
Directors.  The  Deputy  Administrators  of 
Plant  Protection  and  Qudtantine  (PPCi), 
Veterinary  Services  (VS),  Wildlife 
Services  (WS),  Marketing  and 
Regulatory  Programs  Business  Services 
(MRPBS),  Animal  Care  (AC),  and 
International  Services  (IS);  the  Directors 
of  Policy  and  Program  Development 
(PPD)  and  Legislative  and  Public  Affairs 
(LPA);  and  the  officers  they  designate  to 
act  for  them,  with  prior  specific 
approval  of  the  Administrator,  are 
delegated  the  authority,  severally,  to 
perform  duties  and  to  exercise  the 
functions  and  powers  that  are  now,  or 
that  may  become  vested  in  the 
Administrator  (including  the  power  of 
redelegation,  except  where  prohibited) 
except  authority  that  is  reserved  to  the 
Administrator.  Each  Deputy 
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Director  shall  be 
e  programs  and 
S  assigned  to  that 
or  Director. 


Administrator  or 
responsible  for  the 
activities  in  APH 
Deputy  Administrator 

§  371 . 1 2    Concurn  mt  auttiority  and 
responsibility  to  th  a  Administrator. 

(a)  Delegations  that  preclude  the 
Administrator  or  each  Deputy 
Administrator  or  Director  from 
exercising  power :  or  functions.  No 
delegation  or  authorization  in  this  part 
shall  preclude  th  ;  Administrator  or  each 
Deputy  Administrator  or  Director  from 
exercising  any  of  the  powers  or 
functions  or  from  performing  any  of  the 
duties  conferred  ipon  each, 
respectively.  Anj  delegation  or 
authorization  is  <  ubject,  at  all  times,  to 
withdrawal  or  an  lendment  by  the 
Administrator,  aj  id  in  their  respective 
fields,  by  each  D(  iputy  Administrator  or 
Director.  The  offi  cers  to  whom  authority 
is  delegated  in  this  part  shall 

(1)  Maintain  cl  )se  working 
relationships  wit  i  the  officers  to  whom 
they  report. 

(2)  Keep  them  idvised  with  respect  to 
major  problems  i  nd  developments. 

(3)  Discuss  wit  i  them  proposed 
actions  involvinj  major  policy  questions 
or  other  importai  it  considerations  or 
questions,  incluc  ing  matters  involving 
relationships  wii  i  other  Federal 
agencies,  other  a  jencies  of  the 
Department,  oth(  r  divisions,  staffs,  or 
offices  of  the  age  icy.  or  other 
goverrunental,  piivate  organizations,  or 
groups 

(b)  Prior  autho  rizations  and 
delegations.  All  )rior  delegations  and 
redelegations  of  luthority  relating  to  any 
function,  prograi  n,  or  activity  covered 
by  the  statement  of  Organization, 
Functions,  and  E  delegations  of 
Authority,  shall  emain  in  effect  except 
as  they  are  incor  sistent  with  this  part  or 
are  amended  or  i  evoked.  Nothing  in  this 
part  shall  affect  i  he  validity  of  any 
action  taken  pre  ^iously  under  prior 
delegations  or  re  delegations  of  authority 
or  assignments  c  f  functions. 

Reserv4tion  of  authority. 

are  reserved  to  the 
to  the  individual 
for  the  Administrator: 

change,  or 
f  major  program 


cr 


§371.13 

The  following 
Administrator,  c 
designated  to  ac 

(a)  The  initiation 
discontinuance 
activities. 

(b)  The  issuanjce  of  regulations 
pursuant  to  law 

(c)  The  transf( 
Deputy  Admini!  trators 

(d)  the  transfer 
Deputy  Admini 

(e)  The  transfi  r 
work  projects  w  i 
Administrator's 


r  of  functions  between 
and  Directors, 
of  funds  between 
I  trators  and  Directors, 
of  funds  between 
thin  each  Deputy 
or  Director's  area, 


except  those  not  exceeding  10  percent  of 
base  funds  or  $50,000  in  either  work 
project,  whichever  is  less. 

(f)  The  approval  of  any  change  in  the 
formal  organization,  including  a  section, 
its  equivalent,  or  higher  level. 

(g)  The  making  of  recommendations 
to  the  Department  concerning 
establishment,  consolidation,  change  in 
location,  or  abolishment  of  any  regional. 
State,  area,  and  other  field  headquarters, 
and  any  region  or  other  program  area 
that  involves  two  or  more  States,  or  that 
crosses  State  lines. 

(h)  Authority  to  establish,  consolidate, 
change  a  location,  abolish  any  field 
office,  or  change  program  area 
boundaries  not  included  in  paragraph 
(g)  of  this  section. 

(i)  Approval  of  all  appointments, 
promotions,  and  reassignments  at  the 
GS-14  level  and  above. 

(j)  Authorization  for  foreign  travel  and 
for  attendance  at  foreign  and 
international  meetings,  including  those 
held  in  the  United  States. 

(k)  Approval  of  all  appointments, 
promotions,  and  reassigiunents  of 
employees  to  foreign  countries. 

(1)  Approval  of  program  budgets. 

(m)  Authority  to  determine  the 
circumstances  under  which  commuted 
traveltime  allowances  may  be  paid  to 
employees  performing  inspections  and 
necessary  auxiliary  services  after  normal 
working  hours  or  on  holidays,  when 
these  services  come  within  the  scope  of 
the  Act  of  August  28,  1950  {7  U.S.C. 
2260). 

§371.14    Availability  of  information  and 
records. 

Any  person  desiring  information  or  to 
comment  on  the  programs  and  functions 
of  the  agency  should  address 
correspondence  to  the  appropriate 
Deputy  Administrator  or  Director, 
APHIS,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  The  availability 
of  information  and  records  of  the  agency 
is  governed  by  the  rules  and  regulations 
in  part  370  of  this  chapter. 

Done  in  Washington,  DC,  this  23rd  day  of 
December  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  00-435  Filed  1-7-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  997,  998,  and  999 

[Docket  Nos.  FV99-997-2  RR,  FV99-998- 
1  FIR,  and  FV99-999-1  FIRJ 

Domestically  Produced  and  Imported 
Peanuts;  Change  In  the  Maximum 
Percentage  of  Foreign  Material 
Allowed  Under  Quality  Requirements 

agency:  Agricuhural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  the  outgoing  quality  control 
requirements  currently  prescribed  under 
Marketing  Agreement  No.  146 
(Agreement).  The  Agreement  regulates 
the  handling  of  peemuts  grown  in  16 
States  and  is  administered  locally  by  the 
Peanut  Administrative  Committee 
(Committee).  This  rule  continues  to 
relax  the  allowance  for  foreign  material 
to  .20  percent  from  .10  percent  in  the 
three  "with  splits"  edible  grade 
categories  to  make  them  consistent  with 
the  other  seven  edible  grade  categories, 
as  unanimously  recommended  by  the 
Committee.  The  same  change  continues 
to  apply  to  peanuts  handled  by  handlers 
who  have  not  signed  the  Agreement, 
and  to  imported  peanuts. 
EFFECTIVE  DATE:  February  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart*  Technical  Advisor,  of 
the  Marketing  Order  Administration 
Branch,  FVP,  AMS,  USDA,  Room  2525- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone  (202)  720-2491, 
Fax:  (202)  720-5698;  or  Jim  Wendland. 
Marketing  Specialist,  DCMFO,  MOAB, 
FVP,  AMS,  USDA,  4700  River  Road, 
Unit  155,  Suite  5D03,  Riverdale,  MD 
20737;  phone  (301) 734-5246,  Fax  (301) 
734-5275  or  E-mail: 
james.wendland@usda.gov.  or 
george.kelhart@usda.gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber,  at 
the  first  address  above,  or  E-mail: 
Jay.Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  146  (Agreement)  (7  CFR  part  998), 
regulating  the  handling  of  peanuts 
grown  in  16  States.  The  Agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (Act)  (7  U.S.C.  601-674).  Also, 
subparagraph  (0(2)  of  section  108B  of 
the  Agricultural  Act  of  1949  (7  U.S.C. 
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1445c3)  and  section  155  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  7271)  provide  that 
the  Secretary  of  Agricultxire  shall 
require  that  all  peanuts  in  the  domestic 
and  export  markets  fully  comply  with 
all  quality  requirements  under  the 
Agreement.  This  has  been  implemented 
through  regiilations  governing  peanuts 
handled  by  persons  not  subject  to  the 
Agreement  (non-signers  program)  (7 
CFR  part  997)  and  regulations  governing 
imports  of  peanuts  (peanut  import 
regulation)  (7  CFR  part  999).  Thus,  the 
Agreement  and  the  non-signers 
regulations  regulate  the  quality  of 
domestically  produced  peanuts  and  the 
peanut  import  regulations  regulate  the 
quality  of  imported  peanuts. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  outgoing  quality  requirements 
under  the  Agreement  were  changed  in 
August  1998,  as  unanimously 
recommended  by  the  Peanut 
Administrative  Committee  (Committee). 
The  Committee  is  responsible  for  local 
administration  of  Marketing  Agreement 
No.  146's  quality  assurance  program  in 
the  16-State  peanut  production  area. 
The  four  basic  varieties  of  peanuts 
produced  domestically  are:  Rimners, 
which  account  for  about  75  percent  of 
total  U.S.  production;  Virginias,  which 
have  the  largest  kernels;  Spanish,  which 
have  smaller  kernels  but  higher  oil 
content;  and  Valencias,  which  are  very 
sweet  and  are  grown  mostly  in  New 
Mexico.  Each  of  the  grades  may  be 
certified  "with  splits"  (where  the  two 
halves  have  come  apart)  provided  all 
applicable  quality  requirements  are  met. 
A  Sound  Split  and  Broken  Kernels 
tolerance  of  15  percent  is  allowed,  of 
which  not  more  than  3  percent  will  pass 
thru  a  prescribed  screen. 

At  its  April  30,  1997,  meeting  the 
Committee  luianimously  recommended 
that  for  the  1997  and  subsequent  crop 
years  the  outgoing  quality  regulation 
and  the  terms  and  conditions  of 
indemnification  be  amended  to  provide 
that  all  lots  of  edible  quality  peanuts  be 
eligible  for  indemnification.  This 
recommendation  was  adopted.  Prior  to 
1997  only  edible  quality  peanuts 


meeting  specifications  applicable  to 
indemnifiable  grades  were  eligible  for 
indemnification.  Basically,  this 
indemnification  program  insured  that  if 
a  handler's  milled  peanuts  met  the 
Agreement's  requirements  when 
shipped  but  were  later  found  to  be  out 
of  compliance,  the  Committee  would 
provide  reimbursement  to  the  handler 
for  those  peanuts  if  a  valid  claim  was 
submitted. 

This  modification  to  §  998.200  (a)  of 
the  Agreement  removed  Table  (2) 
INDEMNIFIABLE  GRADES  from  the 
Agreement  (63  FR  2846;  January  16. 
1998).  The  modification  inadvertently 
eliminated  the  specifications  applicable 
to  all  nine  of  the  INDEMNIFIABLE 
GRADE  CATEGORIES.  The  Committee's 
intent  was  to  cause  all  edible  grade 
categories  of  peanuts  to  be  eligible  for 
indemnification  benefits,  not  to 
eliminate  any  grade  specifications.  The 
Committee  therefore  unanimously 
recommended  incorporating  the  last 
three  categories  of  Table  2 — Rimner 
with  splits,  Virginia  with  splits,  and 
Spanish  and  Valencia  with  splits — into 
Table  1  which  had  been  retained  in 
§998.200.  That  recommendation  was 
finalized  and  published  in  the  August 
23, 1998,  issue  of  the  Federal  Register 
(63  FR  41323). 

However,  at  that  time,  the  Committee 
inadvertently  did  not  include  a  request 
for  modification  of  the  tolerance  for 
foreign  material  in  the  three  categories 
which  were  moved.  The  foreign  material 
allowance  in  the  three  moved  categories 
was  .10  percent  in  the  old  Table  2. 
Therefore,  these  three  moved  categories 
were  not  consistent  with  the  foreign 
material  allowance  of  the  other  seven 
edible  peanut  categories  already  listed 
in  the  MAXIMUM  LIMTTATIONS  table 
in  §  998.200  of  the  Agreement.  Retaining 
different  allowances  would  only  cause 
confusion  in  the  industry.  Therefore,  in 
order  to  eliminate  any  confusion  and 
correct  the  situation,  the  Committee 
unanimously  recommended  at  its  March 
18,  1999,  public  meeting  to  request  an 
increase  in  the  allowemce  for  the  three 
"with  splits"  categories  to  .20  percent. 
This  would  make  all  10  edible  peanut 
categories  consistent.  This  rule 
continues  implementation  of  that 
recommendation. 

The  Agricultural  Act  of  1949  and  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  provide  that  the 
Secretary  of  Agriculture  shall  require 
that  all  peanuts  in  the  domestic  and 
export  markets  fully  comply  with  all 
quality  requirements  under  the 
Agreement.  Thus,  this  action  continues 
to  apply  to  Agreement  signer  and  non- 
signer  handlers,  and  peanut  importers 
for  the  remainder  of  the  crop  year 


ending  June  30,  2000,  and  subsequent 
crop  years. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biu-dened. 
Marketing  agreements  issued  pursuant 
to  the  Act,  and  the  rules  issued 
thereunder,  are  imique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  these  statutes  have 
small  entity  orientation  and 
compatibility.  There  are  approximately 
36  peanut  handlers  and  15  importers 
who  are  subject  to  regulation  under  the 
Agreement,  the  non-signers  program,  or 
the  peanut  import  regulation,  and 
approximately  23,000  commercial 
peanut  producers  in  the  16-State 
production  area.  Small  agricultural 
service  firms,  which  include  handlers 
and  importers,  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  Approximately  25  percent  of 
the  signatory  handlers,  less  than  one- 
third  of  the  importers,  virtually  all  of 
the  non-signer  handlers,  and  most  of  the 
producers  may  be  classified  as  small 
entities.  In  addition,  based  on  the  1998 
marketing  year  average  price  received 
by  farmers  of  25.5(j  per  pound  times 
approximately  3.96  billion  pounds 
production  results  in  the  value  of 
domestic  production  totaled  about  $1.01 
billion.  Dividing  this  by  approximately  < 
23.000  producers  results  in  an  average 
aimual  producer  revenue  of 
approximately  $44,000.  Regarding 
peanut  importers,  approximately  15 
business  entities  imported  peanuts 
during  the  1998  import  quota  period 
beginning  January  1,  1998,  for  Mexico, 
and  April  1,  1998.  for  Argentina  and 
"other  coimtries"  and  both  ending  12 
months  later.  They  appear  to  cover  a 
broad  range  of  business  entities, 
including  fi^sh  and  processed  food 
handlers,  and  both  large  and  small 
conunodity  brokers  who  buy 
agricultiu^  products  on  behalf  of 
others.  The  majority  of  peanut  importers 
are  believed  to  be  large  business  entities 
with  annual  receipts  of  over  $5,000,000. 
AMS  is  not  aware  of  any  peanut 
producers  (farmers)  who  imported 
peanuts  during  that  quota  period.  In 
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view  of  the  forei  ;oing,  it  can  be 
concluded  that !  he  majority  of  peanut 
handlers,  and  pi  oducers  may  be 
classified  as  smi  Jl  entities,  but  not  the 
importers. 

This  rule  coni  inues  changes  to  the 
outgoing  qualit)  regulation  of  increasing 
the  allowance  f(  r  foreign  material  in  the 
three  edible  cat(  gories  of  peanuts  "with 
splits"  to  .20  pe  -cent  from  .10  percent, 
to  make  the  allowance  for  all  10  edible 
grade  categories  consistent.  The  three 
edible  categorie  i  are  Runner  with  splits, 
Virginia  with  sp  lits,  and  Spanish  and 
Valencia  with  s|  )lits. 

The  Agriculti  ral  Act  of  1949  and  the 
Federal  Agricul  ure  Improvement  and 
Reform  Act  of  1  )96  provide  that  the 
Secretary  of  Agi  iculture  shall  require 
that  all  peanuts  in  the  domestic  and 
export  markets  uUy  comply  with  all 
quality  requirer  lents  under  the 
Agreement.  Thi  s,  this  action  applies  to 
Agreement  sign  3r  and  non-signer 
handlers,  and  p  janut  importers  for  the 
remainder  of  th^ ;  crop  year  ending  June 
30,  2000.  and  subsequent  crop  years. 

The  Committ  je  discussed  alternatives 
to  this  rule,  inc  uding  making  no 
change,  but  un^imously  concluded 
that  such  altem  itives  would  not  be  in 
the  best  interesi  s  of  the  industry. 

This  action  c(  mtinues  to  relax  the 
outgoing  qualit; '  regulations  imposed  on 
all  domestic  pe  mut  handlers  and 
importers.  It  is  i  ipplied  uniformly  on  all 
peanut  handler  i  and  importers,  and 
should  tend  to  reduce  their  costs 
slightly  since  k  ss  lots  will  likely  have 
to  be  remilled  t )  meet  outgoing  quality 
requirements.  J  .Iso,  this  relaxation  may 
slightly  reduce  any  reporting  and 
recordkeeping  1  lurden  on  regulated 
persons.  As  witi  all  Federal  marketing 
agreement  and  irder  programs,  reports 
and  forms  are  periodically  reviewed  to 
reduce  informa  :ion  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addi:ion,  as  noted  in  the 
initial  regulatoi  y  flexibility  analysis,  the 
Department  hai  not  identified  any 
Federal  rules  tl  at  duplicate,  overlap  or 
conflict  with  this  rule. 

Further,  the  (Committee's  meetings 
were  widely  pi  blicized  throughout  the 
peanut  industr '  and  all  interested 
persons  were  ii  ivited  to  attend  the 
meetings  and  participate  in 
deliberations  o  i  all  issues.  Like  all 
Committee  mei  tings,  the  February  2, 
1999.  and  Man  h  18,  1999,  meetings 
were  public  m(  etings  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  i  in  this  issue.  The 
Conunittee  itse  f  consists  of  18  members 
of  whom  9  rep  esent  handlers  and  9 
represent  prod  icers. 

An  interim  f  nal  rule  concerning  this 
action  was  put  lished  in  the  Federal 


Register  on  October  18. 1999.  Copies  of 
the  rule  were  mailed  by  the  Peanut 
Administrative  Committee  staff  to  all 
Committee  members  and  Agreement 
signer  handlers.  Also,  the  Department 
mailed  approximately  500  copies  to 
importers,  non-signer  handlers,  and 
other  interested  persons.  In  addition, 
the  rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register.  That  rule  provided  for  a  60-day 
comment  period  which  ended  December 
17,  1999.  No  comments  referencing  that 
rule  were  received  by  the  Docket  Clerk. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.asda.gov/fv/moab.htmI. 
Any  questions  about  the  compliance 
guide  shoidd  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  foimd  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (64  FR  56133,  October  18, 
1999)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects 

7  CFR  Part  997 

Food  grades  and  standards,  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  999 

Dates,  Food  grades  and  standards, 
Hazelnuts,  Imports,  Nuts,  Peanuts, 
Prunes,  Raisins,  Reporting  and 
recordkeeping  requirements.  Walnuts. 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  MARKETING 
AGREEMENT  NO.  146 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  997,  998,  and  999 


which  was  pubfished  at  64  FR  56133  on 
October  18,  1999,  is  adopted  as  a  final 
rule  without  change. 

Dated:  January  4,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  00-506  Filed  1-7-00;  8:45  am] 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  94  and  96 
[Docket  No.  95-027-2] 

Importation  of  Pork  and  Pork  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  pork  and  pork  products  into  the 
United  States.  Specifically,  we  will 
allow  pork  that  originates  in  a  region 
where  African  swine  fever  exists  to  be 
imported  into  the  United  States  if  it  has 
been  heated  to  an  internal  temperature 
of  at  least  69  °C  after  the  bones  have 
been  removed.  We  also  will  provide  an 
alternative,  dry  heat  processing  method 
for  pork  from  regions  where  swine 
vesicular  disease  exists.  In  addition,  we 
are  making  other  minor  amendments  to 
the  regulations  for  importing  pork  and 
pork  products  from  regions  where 
African  swine  fever,  swine  vesicular 
disease,  or  hog  cholera  exists.  These 
changes  will  relieve  some  restrictions 
on  the  importation  of  pork  juid  pork 
products  from  regions  where  these 
diseases  exist  without  presenting  a 
significant  risk  of  introducing  African 
swine  fever,  hog  cholera,  or  swine 
vesicular  disease  into  the  United  States. 
EFFECTIVE  DATE:  February  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Masoud  A.  Malik,  Senior  Staff 
Veterinarian,  Import/Export  Products, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231;  (301)  734- 
7834. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94  (the 
regulations)  prohibit  or  restrict  the 
importation  of  specified  animals  and 
animal  products  into  the  United  States 
to  prevent  the  introduction  of  various 
animal  diseases,  including  foot-and- 
mouth  disease,  rinderpest,  African 
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swine  fever  (ASF),  hog  cholera  (HC), 
and  swine  vesicular  disease  (SVD),  into 
the  United  States.  These  are  dangerous 
and  destructive  communicable  diseases 
of  ruminants  and  swine.  Section  94.8  of 
the  regulations  restricts  the  importation 
of  pork  and  pork  products  into  the 
United  States  from  regions  in  which 
ASF  exists  or  is  reasonably  believed  to 
exist  (ASF  regions).  Section  94.9  of  the 
regulations  restricts  the  importation  into 
the  United  States  of  pork  and  pork 
products  from  regions  where  HC  is 
known  to  exist  (HC  regions).  Section 
94.12  of  the  regulations  restricts  the 
importation  into  the  United  States  of 
pork  and  pork  products  from  regions 
where  SVD  is  known  to  exist  (SVD 
regions).  According  to  the  regulations, 
pork  and  pork  products  from  an  ASF, 
HC,  or  SVD  region  must  be  processed  as 
specified  in  the  regulations  to  be  eligible 
for  eiitry  into  the  United  States. 

One  of  the  options  for  processing  pork 
and  pork  products  in  an  ASF  region  is 
that  the  bones  must  be  removed  and 
then  the  pork  or  pork  product  must  be 
heated,  by  a  method  other  than  flash 
heating,  to  an  internal  temperature  of  at 
least  69  °C.  (156  °F.)  throughout.  To 
qualify  for  this  option,  the  pork  or  pork 
products  must  have  originated  from 
swine  raised  and  slaughtered  in  a  region 
free  of  ASF.  In  addition,  the  pork  must 
be  shipped  to  the  processing  facility  in 
the  ASF  region  in  a  sealed  container  and 
accompanied  by  a  certificate  of  origin, 
and  the  processing  establishment  may 
not  receive  any  live  swine  and  may  use 
only  pork  or  pork  products  that 
originate  in  an  ASF-free  region.  The 
processing  establishments  must  also 
enter  into  a  compliance  agreement  and 
trust  fund  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  that  provides  for,  and  pays  the 
costs  of,  APHIS  inspections  of  the 
facilities  to  ensure  compliance  with  the 
regulations. 

The  regulations  in  9  CFR  part  96 
govern  the  importation  of  swine  casings 
into  the  United  States  to  prevent  the 
introduction  of  contagious  livestock 
diseases.  Swine  casings  are  intestines, 
stomachs,  esophagi,  and  urinary 
bladders  from  swine  that  are  used  to 
encase  processed  meats,  such  as 
sausage.  The  ASF  virus  may  be  present 
in,  and  spread  by,  swine,  pork,  pork 
products,  and  byproducts,  including 
casings.  Section  96.2(a)  specifically 
prohibits  the  importation  of  swine 
casings  that  originated  in  an  ASF  region. 

On  July  14,  1999,  we  published  in  the 
Federal  Register  (64  FR  37897-37903, 
Docket  No.  95-027-1)  a  proposed  rule 
to,  among  other  things,  amnnd  the 
requirements  in  §  94.8  concerning  pork 
and  pork  products  from  regions  listed  as 


having  ASF.  We  proposed  to  remove  the 
requirements  that  the  pork  or  pork 
products  originate  in  an  ASF-free  region 
because  research  has  shown  that 
removing  the  bones  and  heating  the 
pork  or  pork  products  to  an  internal 
temperature  of  at  least  69  °C.  (156  °F.) 
throughout  is  sufficient  to  destroy  the 
virus  that  causes  ASF.  In  conjunction 
with  this  change,  we  also  proposed  to 
remove  the  requirements  that  the  pork 
be  shipped  to  the  processing  facility  in 
a  sealed  container  and  accompanied  by 
a  certificate  of  origin.  We  also  proposed 
to  remove  the  requirements  that  the 
processing  establishment  may  not 
receive  any  live  swine  and  may  use  only 
pork  or  pork  products  that  originate  in 
an  ASE-free  region.  We  proposed  to 
require,  instead,  that  the  facility  take 
specified  steps  to  ensure  that  pork  or 
pork  products  intended  for  export  to  the 
United  States  are  not  commingled  with 
other  pork  or  pork  products  or 
contaminated  after  processing. 
Additionally,  we  proposed  to  remove 
the  requirements  for  a  compliance 
agreement,  trust  fund  agreement,  and 
the  attendant  inspections,  and  to  rely, 
instead,  on  certification  by  the  national 
government  of  the  region  in  which  the 
processing  facility  is  located. 

We  proposed  editorial  changes  to  the 
regulations  in  9  CFR  part  96,  which 
contains  references  to  §  94.8. 

We  also  proposed  several  changes  to 
the  processing  requfrements  for  pork 
and  pork  products  from  HC  and  SVD 
regions. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  13,  1999.  We  received  five 
comments  by  that  date.  The  comments 
were  from  an  association  representing 
domestic  pork  producers  and  from 
foreign  meat  processors  and  their 
representatives.  Four  of  the  comments 
supported  the  proposal  as  written.  One 
comment,  while  supportive  of  the 
changes  in  processing  requirements 
related  to  ASF,  emphasized  that 
adequate  safeguards  must  be  in  place  to 
ensure  that  processing  is  properly 
performed  and  that  contamination 
during  and  after  processing  does  not 
occur.  This  conunent  is  discussed  in 
more  detail  below. 

Comment:  The  current  requirements 
for  operators  of  processing 
establishments  in  ASF  regions  to  enter 
into  a  compliance  agreement  and  trust 
fund  agreement  with  APHIS  should  be 
retained.  APHIS  must  continue  to 
inspect  the  establishments  to  ensure 
that  they  meet  U.S.  requirements. 
Certification  by  the  foreign  government 
that  the  pork  and  pork  products  have 
been  processed  in  accordance  with  the 
regulations  should  be  a  requirement  in 


addition  to,  not  instead  of,  these 
agreements  and  inspections. 

Response:  We  beueve  that  it  is  safe 
and  appropriate  to  shift  responsibility  of 
ensuring  compliance  with  our 
regulations  to  the  national  government 
of  the  region  where  the  pork  is 
processed.  Establishments  processing 
pork  and  pork  products  under  this  final 
rule  must  continue  to  meet 
requirements  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.] 
and  regulations  in  9  CFR,  chapter  III, 
part  327.  The  Food  Safety  and 
Inspection  Service  of  the  U.S. 
Department  of  Agriculture  periodically 
inspects  these  processing 
establishments  to  make  sure  important 
requirements,  including  cooking 
temperature  requirements,  are  met.  If 
there  is  indication  that  any  of  our 
requirements  are  not  being  met  by  a 
particular  establishment,  we  can  txim 
back  shipments  that  don't  meet  our 
requirements  and  enforce  a  hold  order 
for  increased  sampling  of  future 
shipments  of  pork  and  pork  products 
coming  from  that  establishment  until  we 
are  certain  that  all  of  our  requirements 
are  being  met.  The  type  of  certification 
we  will  require  for  pork  and  pork 
products  from  ASF  regions  is  afready 
required  for  pork  and  pork  products 
from  HC  and  SVD  regions  and  has 
proven  effective  in  guarding  against  the 
introduction  of  those  diseases  into  the 
United  States.  Therefore,  we  are  not 
making  any  change  to  the  rule  based  on 
this  comment. 

Comment:  APHIS  should  provide 
detailed  guidance  to  processing  plants 
on  specific  procedures,  including  types 
of  disinfectants,  to  use  in  the  processing 
establishments.  Also,  more  definition 
should  be  provided  on  what  is  meant  by 
processing  U.S.  eligible  pork  and  pork 
products  at  the  same  time  as  ineligible 
pork  and  pork  products.  Does  this  refer 
to  the  entire  operation  from  slaughter 
through  fabrication,  or  only  the 
fabrication  area?  For  proper  disinfection 
and  clearing  of  ineligible  pork  and  pork 
products,  this  should  refer  to  the  entire 
plant. 

Response:  There  are  various  standard 
procedures  and  disinfectants  that  are 
used  by  processing  establishments  for 
cleaning  and  disinfecting  that  are 
effective  in  ensuring  that  pork  and  pork 
products  processed  for  exportation  will 
not  become  contaminated  with  the  ASF 
virus.  We  believe  that  the  operators  of 
processing  facilities  should  be  allowed 
to  choose  an  effective  method  for 
cleaning  and  disinfection  as  permitted 
by  the  government  of  their  country. 
Each  area,  utensil,  and  piece  of 
equipment  that  comes  in  contact  with 
pork  or  pork  products  that  are  not 
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to  the  United  States 
disinfected  before  it  can  be 

ng  or  other  handling  of 
protiucts  that  are  eligible 
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pi  ocessing  runs  for  pork 
that  are  eligible  for 
United  States  and  pork  or 
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Original  Certific  ates 

Under  §§  94.8  and  96.2  of  this  rule, 
we  require  that  |  »ork  and  pork  products 
from  ASF  regior  s  and  swine  casings 
processed  in  AS  '  regions,  respectively, 
must  be  accomp  mied  by  a  certificate 
stating  that  all  o  '  the  requirements  in 
the  regidations  1  ave  been  met.  Our 
intention  was  th  at  the  original 
certificate  that  is  issued  by  the  official 
of  the  national  g  avernment  in  the  region 
in  which  the  pr(  cessing  establishment 

accompany  the 
shipment  and  ti  en  be  presented  to  an 
authorized  inspi  K:tor  at  the  port  of 

;  ;ases,  the  certificate  that 
is  presented  to  a  n  authorized  inspector 
is  the  original  c(  rtificate;  however, 
occasionally,  a  (  opy  of  the  certificate  is 
presented.  To  cl  irify  that  we  require  an 
original  certifici  te,  we  are  amending 

and  96.2(a){9)  in  this 
final  rule  to  spe  :ify  that  the  shipment 
must  be  accomj  anied  by  an  original 
certificate. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  a  id  in  this  document,  we 

proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 
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ifte: 
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tons.  Brazil,  the  largest  pork  producer  of 
the  listed  regions,  produced  1,600,000 
metric  tons  of  pork  in  1996.  The 
combined  pork  production  of  the  other 
listed  regions  was  1,033,767  metric  tons 
in  1996.  While  Brazil's  pork  production 
was  21  percent  of  the  U.S.  pork 
production  in  1996,  the  second  largest 
pork  producer  among  the  other  listed 
regions  was  Nigeria.  Nigeria  produced 
278,080  metric  tons  of  pork,  only  4 
percent  of  U.S.  pork  production. 
Therefore,  other  than  Brazil,  none  of  the 
listed  regions  produces  enough  pork  to 
make  the  possibility  of  increased 
exports  from  those  countries  likely. 
Furthermore,  much  of  the  pork 
produced  in  Brazil  and  the  other  listed 
regions  is  consumed  in  the  region  of 
origin.  This  trend  is  expected  to 
continue  based  on  the  strong  pork 
demand  in  Brazil  and  the  other  listed 
regions.  In  1996,  Brazil  consumed  97 
percent  of  its  pork  production, 
exporting  only  56,000  metric  tons. 
According  to  projections  by  the 
Economic  Research  Service  (ERS)  of  the 
United  States  Department  of 
Agriculture,  Brazil  is  expected  to 
consume  94  percent  of  its  increasing 
pork  production  in  each  of  the  years 
2000  through  2005.  Even  if  Brazil 
exported  to  the  United  States  the 
remaining  6  percent  of  its  pork 
production  in  those  years,  those  exports 
would  only  represent  about  1  percent  of 
projected  U.S.  pork  production. 
Therefore,  adoption  of  this  rule  is 
unlikely  to  significantly  affect  the  pork 
industry  or  consumer  prices  in  the 
United  States. 

Additionally,  ERS  projected  that  U.S. 
pork  imports  would  decline  by  more 
than  1  percent  annually  between  1998 
and  2007.  Declining  imports  are 
expected  due  to  the  restructured  U.S. 
pork  industry.  One  of  the  results  of  the 
restructuring  has  been  production  of 
low-cost  pork  products.  These  low-cost 
pork  products  are  expected, 
increasingly,  to  price  imported  pork  out 
of  the  domestic  U.S.  market. 

This  rule  will  allow  pork  from  SVD 
regions  to  be  processed  using  dry  heat 
after  deboning.  This  dry  heat  cooking 
method  can  produce  Mortadella  ham 
and  other  meats.  Italian  producers  of 
Mortadella  ham  are  interested  in 
exporting  Mortadella  ham  to  the  United 
States. 

The  precise  volume  of  Mortadella 
ham  that  would  enter  the  United  States 
as  a  result  of  this  rule  is  not  available. 
However,  we  expect  the  volume  will  be 
minimal.  Mortadella  ham  is  a  specialty 
food  that  is  likely  to  satisfy  only  a  small 
niche  market  in  the  United  States.  Due 
to  its  high  fat  content,  Mortadella  ham 


is  not  likely  to  be  popular  with  a  broad 
cross  section  of  American  consumers. 

Based  on  this  information,  we  expect 
very  little  additional  pork  or  pork 
products  to  be  imported  into  the  United 
States  as  a  result  of  this  rule.  Thus,  any 
economic  effect  on  small  domestic 
swine  producers  will  likely  be  minimal. 
In  1997,  there  were  about  109.754  hog 
and  pig  farms  in  the  United  States,  of 
which  an  estimated  91  percent  would  be 
considered  "small"  entities  (annual 
sales  of  less  than  $0.5  million,  according 
to  the  Small  Business  Administration 
(SBA)  size  criteria).  These  small  entities 
maintain  about  40  percent  of  the  U.S. 
hog  and  pig  inventories. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
Has  no  retroactive  effect;  and  (3)  Does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  urmecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

Lists  of  Subjects 

9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements! 

9  CFR  Part  96 

Imports,  Livestock,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
parts  94  and  96  as  follows: 
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PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161. 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a. 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701:  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

2.  Section  94.8  is  amended  as  follows: 

a.  In  the  introductory  paragraph  by 
removing  the  word  "island"  and  adding 
the  word  "Island"  in  its  place. 

b.  By  revising  paragraph  (a)(3)  to  read 
as  set  forth  below. 

c.  By  adding  a  new  paragraph  (a)(4)  to 
read  as  set  forth  below. 

d.  By  removing  paragraph  (d). 

§  94.8    Pork  and  pork  products  from 
regions  where  African  swine  fever  exists  or 
Is  reasonably  believed  to  exist. 

***** 

(a)  *   *   * 

(3)  Such  pork  or  pork  product: 
(i)  Was  processed  in  a  single 

establishment  that  meets  the 
requirements  in  paragraph  (a)(4). 

(ii)  Was  heated  by  other  than  a  flash- 
heating  method  to  an  internal 
temperature  of  at  least  69  °C.  (156  °F.) 
throughout  after  the  bones  had  been 
removed. 

(iii)  Is  accompanied  to  the  United 
States  by  an  original  certificate  stating 
that  all  of  the  requirements  of  this 
section  have  been  met.  The  certificate 
must  be  written  in  English.  The 
certificate  must  be  issued  by  an  official 
of  the  national  government  of  the  region 
in  which  the  processing  establishment 
is  located.  The  official  must  be 
authorized  to  issue  the  foreign  meat 
inspection  certificate  required  by  part 
327  of  chapter  III  of  this  title.  Upon 
arrival  of  the  pork  or  pork  products  in 
the  United  States,  the  certificate  must  be 
presented  to  an  authorized  inspector  at 
the  port  of  arrival. 

(4)  The  processing  establishment  ^  in 
a  region  listed  in  this  section  must 
comply  with  the  following 
requirements: 

(i)  All  areas,  utensils,  and  equipment 
likely  to  contact  the  pork  or  pork 


^  As  a  condition  of  entr\-  into  the  United  States, 
pork  or  pork  products  must  also  meet  all  of  the 
requirements  of  the  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.\  and  regulations  thereunder  (9   ' 
CFR,  chapter  UI.  part  327),  including  requirements 
that  the  pork  or  pork  products  be  prepared  only  in 
approved  establishments. 


products  to  be  processed,  including 
skinning,  deboning,  cutting,  and 
packing  areas,  and  related  utensils  and 
equipment,  must  be  cleaned  and 
disinfected  after  processing  pork  or  pork 
products  not  eligible  for  export  to  the 
United  States  and  before  processing  any 
pork  or  pork  products  eligible  for  export 
to  the  United  States. 

(ii)  Pork  or  pork  products  eligible  for 
export  to  the  United  States  may  not  be 
handled,  cut,  or  otherwise  processed  at 
the  same  time  as  any  pork  or  pork 
products  not  eligible  for  export  to  the 
United  States.  , 

(iii)  Pork  or  pork  products  eligible  for 
export  to  the  United  States  must  be 
packed  in  clean  new  packaging  that  is 
clearly  distinguishable  from  that 
containing  any  pork  or  pork  products 
not  eligible  for  export  to  the  United 
States. 
***** 

3.  In  §94.9,  paragraphs  (b)(l)(ii)(A) 
and  (b)(l)(ii)(B)  are  revised  to  read  as 
follows: 

§  94.9    Pork  and  pork  products  from 
regions  where  hog  cholera  exists. 

***** 

(b)  *  *  * 
(D*  *  * 
(ii)  *  *  * 

(A)  All  bones  were  completely 
removed  prior  to  cooking;  and 

(B)  Such  pork  or  pork  product  was 
heated  by  other  than  a  flash-heating 
method  to  an  internal  temperatiore  of  69 
°C.  (156  °F.)  throughout;  or 
***** 

4.  Section  94.12  is  amended  as 
follows: 

a.  By  removing  ";  or"  and  adding  a 
period  in  its  place  at  the  end  of 
paragraph  (b)(l)(i)  and  at  the  end  of 
paragraph  (b)(l)(iii)(B). 

b.  By  revising  paragraphs  (b)(l)(ii){A) 
and  (b)(l)(ii)(B)  to  read  as  set  forth 
below. 

c.  By  adding  a  new  paragraph  (b)(l)(v) 
to  read  as  set  forth  below. 

d.  In  paragraph  (b)(2),  by  removing 
the  word  ";  and"  at  the  end  of  the 
paragraph  emd  adding  a  period  in  its 
place. 

§  94.1 2    Pork  and  pork  products  from 
regions  where  swine  vesicular  disease 
exists. 

*         *         *         *         * 

(b)  *  *  * 
(D*  *  *     - 
(ii)*  *  * 

(A)  All  bones  were  completely 
removed  prior  to  cooking;  and 

(B)  Such  pork  or  pork  product 
received  heat  treatment  in  a 
commercially  accepted  manner  used  for 
perishable  canned  pork  products  so  that 


it  reached  an  internal  temperatiu^  of  69 
°C.  (156  "F.)  throughout. 

***** 

(v)  Such  pork  or  pork  product  is  in 
compliance  with  the  following 
reouirements: 

(A)  All  bones  were  completely 
removed  prior  to  cooking;  and 

(B)  Sucn  pork  or  pork  product 
received  continual  heat  treatment  in  an 
oven  for  a  minimum  of  10  hours  so  that 
it  reached  an  internal  temperature  of  65 
°C.  (149  °F.)  throughout.  The  oven 
temperature  started  at  a  minimum  of  62 
°C.  (143.6  °F.)  and  reached  at  least  85 
°C.  (185  °F.). 


PART  96— RESTRICTION  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  OFFERED  FOR  ENTRY  INTO 
THE  UNITED  STATES 

6.  The  authority  citation  for  part  96 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  Ill,  136,  136a;  7  CFR 
2.22,2.80,  and  371.2(d). 

§96.10    [Amended] 

7.  Section  96.10  is  amended  by 
redesignating  footnote  1  and  its 
reference  as  footnote  2. 

8.  Section  96.2  is  revised  to  read  as 
follows: 

§96.2    Prohibition  of  casings  due  to 
African  swirte  fever  and  bovine  spongiform 
encephalopathy. 

(a)  Swine  casings.  The  importation  of 
swine  casings  that  originated  in  or  were 
processed  in  a  region  where  African 
swine  fever  exists,  as  listed  in  §  94.8  of 
this  subchapter,  is  prohibited,  with  the 
following  exception:  Swine  casings  that 
are  processed  in  a  region  where  African 
swine  fever  exists  may  be  imported  into 
the  United  States  under  the  following 
conditions: 

(1)  Origin  of  casings.  The  swine 
casings  were  derived  from  swine  raised 
and  slaughtered  in  a  region  not  listed  in 
§  94.8(a)  of  this  subchapter. 

(2)  Shipping  requirements.  The 
casings  were  shipped  from  the  region  of 
origin  to  a  processing  establishment  in 

a  region  listed  in  §  94.8  of  this 
subchapter  in  a  closed  container  sealed 
with  serially  niunbered  seals  applied  by 
an  official  of  the  national  government  of 
the  region  of  origin. 

(3)  Origin  certificate.  The  casings 
were  accompanied  from  the  region  of 
origin  to  the  processing  establishment 
by  a  certificate  written  in  English  and 
signed  by  an  official  of  the  national 
government  of  the  region  of  origin 
specifying  the  region  of  origin,  the 
processing  establishment  to  which  the 
swine  casings  were  consigned,  and  the 
numbers  of  the  seals  applied. 
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the  cancellation  is  oral,  the  decision  and 
the  reasons  will  be  confirmed  in 
writing,  as  promptly  as  circumstances 
allow.  Any  person  whose  compliance 
agreement  has  been  canceled  may 
appeal  the  decision  to  the 
Administrator,  in  writing,  within  10 
days  after  receiving  written  notification 
of  the  cancellation.  The  appeal  should 
state  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
canceled.  The  Administrator  will  grant 
or  deny  the  appeal,  in  writing,  stating 
the  reasons  for  such  decision,  as 
promptly  as  circumstances  allow.  If 
there  is  a  conflict  as  to  any  material  fact, 
a  hearing  will  be  held  to  resolve  such 
conflict.  Rules  of  Practice  governing 
such  a  hearing  will  be  adopted  by  the 
Administrator. 

(9)  Export  certification.  The  casings 
are  accompanied  to  the  United  States  by 
an  original  certificate  stating  that  all  of 
the  requirements  of  this  section  have 
been  met.  The  certificate  must  be 
written  in  English.  The  certificate  must 
be  issued  by  an  official  of  the  national 
government  of  the  region  in  which  the 
processing  establishment  is  located.  The 
official  must  be  authorized  to  issue  the 
foreign  meat  inspection  certificate 
required  by  part  327  in  chapter  III  of 
this  title.  Upon  arrival  of  the  swine 
casings  in  the  United  States,  the 
certificate  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival. 

(b)  Bovine  or  other  ruminant  casings. 
The  importation  of  casings,  except 
stomachs,  from  bovines  and  other 
ruminants  that  originated  in  or  were 
processed  in  any  region  listed  in 
§  94.18(a)  of  this  subchapter  is 
prohibited. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0015) 

Done  in  Washington,  DC,  this  23rd  day  of 
December  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  00-436  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ASO-26] 

Amendment  of  Class  D  Airspace; 
Jacksonville  NAS,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  action  amends  Class  D 
airspace  at  Jacksonville  NAS,  FL.  The 
U.S.  Navy  has  discontinued  operations 
at  NAS  Cecil  Field,  FL,  including 
decommissioning  the  Cecil  Tactical  Air 
Navigation  (TACAN)  navigation  aid. 
Therefore,  the  airspace  extension 
created  by  the  Cecil  TACAN  084°  radial 
is  eliminated  and  the  reference  to 
Jacksonville,  Cecil  Field  NAS,  FL,  Class 
D  airspace  area  is  removed.  The 
Jacksonville,  FL,  Port  Authority  has 
opened  a  contract  airport  traffic  control 
tower  at  Cecil  Field,  therefore  the  Class 
D  airspace  area  has  been  renamed 
Jacksonville  Cecil  Field,  FL. 
EFFECTIVE  DATE:  0901  UTC,  February  24, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlantic,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  U.S.  Navy  has  discontinued 
operations  at  NAS  Cecil  Field,  including 
decommissioning  the  Cecil  TACAN 
navigation  aid.  Therefore,  the  airspace 
extension  created  by  the  Cecil  TACAN 
084°  radial  is  eliminated  and  the 
reference  to  Jacksonville,  Cecil  Field 
NAS,  FL,  Class  D  airspace  area  is 
removed  from  the  Jacksonville  NAS,  FL, 
Class  D  airspace  description.  The 
Jacksonville,  FL,  Port  Authority  has 
opened  a  contract  airport  traffic  control 
tower  at  the  airport;  therefore  the  Class 
D  airspace  area  has  been  renamed 
Jacksonville  Cecil  Field,  FL.  As  a  result, 
the  Jacksonville  NAS,  FL,  Class  D 
airspace  area  must  be  amended.  This 
rule  will  become  effective  on  the  date 
specified  in  the  DATE  section.  Since  this 
action  revokes  the  Class  D  extension 
area,  and  as  a  result,  eliminates  the 
impact  of  Class  D  airspace  on  users  of 
the  airspace  in  the  vicinity  of 
Jacksonville  NAS,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at 
Jacksonville  NAS,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  Adoption  of  the 
Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Corap.,  p.  389;  14  CFR  11.69. 

§71.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  5000  Class  D  Airspace. 
***** 

ASO  FL  D  Jacksonville  NAS,  FL  [Revised] 

Jacksonville  NAS,  FL 

(Lat.  30°14'05"N,  long.  81°40'35"W) 

Cecil  Field,  FL 

(Lat.  30°13'07"N,  long.  81°52'36"W) 
That  airspace  extending  upward  from  the 

surface  to  and  including  2,600  feet  MSL 

within  a  5.3-mile  radius  of  Jacksonville  NAS; 

excluding  that  airspace  within  the 

Jacksonville  Cecil  Field,  FL,  Class  D  airspace 

area. 

***** 

Issued  in  College  Park,  Georgia,  on 
December  22,  1999. 
Armando  Castro, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 
[FR  Doc.  00-476  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-27] 

Amendment  of  Class  D  Airspace; 
Jaclcsonviile  Whitehouse  NOLF,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  amends  the 
description  of  the  Class  D  airspace  at 
Jacksonville  Whitehouse  NOLF,  FL,  by 
removing  reference  to  Jacksonville, 
Cecil  Field  NAS,  FL,  Class  D  airspace 
area.  The  U.S.  Navy  has  discontinued 
operations  at  NAS  Cecil  Field.  The 
Jacksonville,  FL,  Port  Authority  has 
opened  a  contract  airport  traffic  control 
tower  at  the  airport;  therefore  the  Class 
D  airspace  area  has  been  renamed 
Jacksonville  Cecil  Field,  FL. 
EFFECTIVE  DATE:  0901  UTC,  February  24, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  U.S.  Navy  has  discontinued 
operations  at  NAS  Cecil  Field.  The 
Jacksonville,  FL,  Port  Authority  has 
opened  a  contract  airport  traffic  control 
tower  at  the  Airport  and  the  Class  D 
airspace  area  has  been  renamed 
Jacksonville  Cecil  Field,  FL.  Therefore, 
the  Jacksonville  Whitehouse  NOLF,  FL, 
Class  D  airspace  must  be  amended.  This 
rule  will  become  effective  on  the  date 
specified  in  the  EFFECTIVE  DATE  section. 
Since  this  action  is  technical  in  natm-e 
and  does  not  change  the  airspace  design 
and,  therefore,  has  no  impact  on  the 
users  of  the  airspace,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at 
Jacksonville  Whitehouse  NOLF,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  establish&i 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatcwy 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

In  consideration  of  die  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO  FL  D    Jacksonville  Whitehouse  NOLF, 
FL  [Revised] 

Jacksonville,  Whitehouse  NOLF,  FL 
(Lat  30°21'01"  N,  long.  81°52'59"  W) 

Cecil  Field,  FL 

(Lat.  30''13'07"N,  long.  81°52'36"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5-mile  radius  of  Whitehouse  NOLF; 
excluding  that  airspace  within  the 
Jacksonville  Cecil  Field,  FL,  Class  D  airspace 
area.  This  Class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  be 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on 
December  15.  1999. 
Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
(FR  Doc.  00-477  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  C  F  THE  TREASURY 

Internal  Revenui  Service 

26  CFR  Parts  1  ijnd  602 

[TO  8853] 

RIN  1545-AV07 


Rectuiracterizinj  i 

Arrangements 

Stock 


AGENCY:  Internal 
Treasury. 
action:  Final 


regil 


Financing 
Involving  Fast-Pay 


Revenue  Service  (IRS), 
aliens. 


SUMMARY:  This  di  )ciunent  contains  final 
regulations  that  recharacterize,  for  tax 
purposes,  financing  arrangements 
involving  fast-pa;  i  stock.  The  regulations 
are  necesscuy  to  \  irevent  taxpayers  from 
using  fast-pay  stc  ck  to  achieve 
inappropriate  Xsx  avoidance.  The 
regulations  affect  corporations  that  issue 
fast-pay  stock,  he  Iders  of  fast-pay  stock, 
and  other  shareh^  )lders  that  may  claim 
tax  benefits  purp  )rted  to  result  from 
arrangements  involving  fast-pay  stock. 
DATES:  Effective  t^ate:  February  27, 
1997. 
Applicability  L  ates:  For  dates  of 


applicability,  see 


§§1.1 44 1-1 0(e)  and 


1.7701{l)-3(g)  of  hese  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Zelnik,  |[202)  622-3920  (not  a 
toll-free  number) 
SUPPLEMENTARY  lilFORMATION 


Paperwork  Redu|ction  Act 

The  collection 
contained  in  thes  e 
been  reviewed  ai  d 
Office  of  Manage  nent 
accordance  with 
Reduction  Act  of 
3507(d))  under  control 
1642.  Responses 
information  are 

An  agency  ma) 
sponsor,  and  a  person 
respond  to,  a  col 
imless  the  collect 


displays  a  valid 
The  estimated 


hoiu^  per  respon  \ 
hour. 

Comments 
this  burden  esUrriate 
reducing  this  burden 
the  Internal  Reve  lue 
Reports  Clearanc ; 
Washington,  DC 
Office  of  Managejnent 
Desk  Officer  for 
Treasury,  Office 
Regulatory  Affair^ 
20503. 

Books  or 
collection  of  infohnation 


af  information 
final  regulations  has 
approved  by  the 
and  Budget  in 
:he  Paperwork 
1995  (44U.S.C. 

number  1545- 
;o  this  collection  of 
II  laudatory, 
not  conduct  or 

is  not  required  to 
Bction  of  information 
ion  of  information 
c  ontrol  number, 
iverage  annual  burden 
ent/recordkeeper:  1 


con^emmg  the  acciiracy  of 
and  suggestions  for 
should  be  sent  to 
Service,  Attn:  IRS 
Officer,  OP:FS:FP, 
0224,  and  to  the 

and  Budget,  Attn: 
Department  of  the 
Information  and 
,  Washington,  DC 


tie : 

(ifl 


relating  to  a 
must  be 


retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

On  February  27. 1997,  the  IRS  issued 
Notice  97-21,  1997-1  C.B.  407,  which 
relates  to  financing  arrangements 
involving  fast-pay  stock.  Among  other 
things,  the  notice  informed  the  public 
that  the  IRS  and  Treasiuy  Department 
expected  to  issue  regulations 
recharacterizing  these  arrangements  to 
prevent  tax  avoidance.  No  comments 
were  received  in  response  to  Notice  97- 
21. 

On  January  6, 1999,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (64  FR  805) 
providing  rules  for  the 
recharacterization  of  certain  fast-pay 
arrangements  under  section  7701(1)  of 
the  Internal  Revenue  Code.  Because  no 
one  requested  to  speak  at  the  public 
hearing,  the  hearing  was  canceled.  Four 
vmtten  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  The  comments  addressed 
neither  (1)  the  acciiracy  of  the  estimate 
of  the  collection  of  information  burden 
nor  (2)  the  accuracy  of  the  IRS's 
understanding  that  the  total  number  of 
entities  engaging  in  transactions  affected 
by  these  regulations  is  not  substantial 
and  most  are  not  small  entities  within 
the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 
After  considering  the  comments,  the 
proposed  regulations  are  adopted  as 
final  regulations  with  some  changes. 

The  preamble  to  the  proposed 
regulations  (64  FR  805)  provides  a 
detailed  discussion  of  fast-pay 
arrangements  and  the  proposed 
regulations. 

Summary  of  Comments  and  Changes 

In  General 

Two  commentators  were  generally 
favorable  to  the  proposed  regulations. 
One  considered  them  a  reasonable 
attempt  to  address  abusive  transactions. 
The  other  viewed  them  as  consistent 
with  section  7701(1),  but  preferred,  as  a 
matter  of  tax  policy,  a  legislative 
solution.  One  of  these  commentators 
also  recommended  narrowing  the  scope 
of  the  proposed  regulations,  asserting 
they  might  penalize  shareholders  who 
do  not  benefit  from  the  fast-pay 
arrangement.  Significantly,  neither  of 
these  commentators  recommended  that 
the  final  regulations  adopt  a  different 
approach,  such  as  the  one  taken  in 
Notice  97-21. 


A  third  commentator  criticized  the 
proposed  regulations  as  inconsistent 
with  section  7701(1).  This  commentator 
viewed  them  as  addressing  not  a 
conduit  financing  issue,  but  a  tax 
accoimting  issue,  namely,  that  the 
amoimt  of  dividend  income  under  tax 
principles  can  exceed  the  economic 
income  from  the  stock.  Additionally, 
this  commentator  believed  that 
regulations  under  section  7701(1)  caimot 
operate  if  there  is  no  back-to-back 
structiue  or  if  the  corporation  subject  to 
recharacterization  holds  bona  fide  assets 
such  as  third-party  debt.  Finally,  the 
commentator  questioned  whether  the 
grant  of  regulatory  authority  under 
section  7701(1)  permits  recharacterizing 
transactions  subject  to  other, 
comprehensive  statutory  rules  such  as 
the  rules  governing  the  transactions  of 
RICs  and  REITs. 

The  IRS  and  Treasury  Department 
have  concluded  that  section  7701(1) 
authorizes  recharacterization  of  any 
multiple-party  financing  transaction, 
including  a  fast-pay  arrangement.  The 
IRS  add  Treasury  Department  have  also 
concluded  (as  did  the  other  two 
commentators)  that  recharacterizing  a 
fast-pay  arrangement  as  an  arrangement 
directly  between  the  fast-pay 
shareholders  and  the  benefited 
shareholders  is  consistent  with  the 
legislative  mandate  of  section  7701(1). 
Thus,  the  final  regulations  retain  the 
approach  of  the  proposed  regulations 
while  making  some  changes  to  address 
other  comments. 

Definition  of  Fast-Pay  Stock 

Under  the  proposed  regulations,  stock 
is  fast-pay  stock  if  it  is  structiuwi  so  that 
dividends  (as  defined  in  section  316) 
paid  by  the  corporation  with  respect  to 
the  stock  are  economically  (in  whole  or 
in  part)  a  retiun  of  the  holder's 
investment  (as  opposed  to  only  a  return 
on  the  holder's  investment).  To 
determine  if  it  is  fast-pay  stock,  stock  is 
examined  when  issued,  and,  for  stock 
that  is  not  fast-pay  stock  when  issued, 
when  there  is  a  significant  modification 
in  the  terms  of  the  stock  or  the  related 
agreements  or  a  significant  change  in 
the  relevant  facts  and  circumstances. 

Two  commentators  expressed  concern 
about  the  interaction  of  section  302  with 
the  definition  of  fast-pay  stock  and  the 
duty  to  retest  stock.  In  particular,  the 
commentators  asked  whether  stock  that 
is  not  fast-pay  stock  when  issued  can 
become  fast-pay  stock  solely  because  a 
redemption  of  the  stock  is  treated  as  a 
dividend  imder  section  302.  This 
conversion  is  possible  because  section 
302  treats  certain  redemptions  as 
distributions  of  property  to  which 
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section  301  applies  rather  than  as 
distributions  in  exchange  for  stock. 

The  commentators  gave  different 
reasons  why  stock  should  not  become 
fast-pay  stock  solely  because  a 
redemption  is  treated  as  a  dividend. 
One  reason  was  that  section  302  and  the 
provisions  referring  to  it  {for  example, 
section  1059(e))  already  recharacterize 
certain  redemptions  of  stock,  which 
indicates  Congress  has  determined  the 
appropriate  tax  treatment  of  these 
transactions.  Another  reason  was  that 
applying  the  fast-pay  regulations  to 
arrangements  involving  redemptions 
may  have  a  chilling  effect  on  common, 
non-abusive  transactions.  Finally,  it  was 
suggested  that  £my  changes  affecting  the 
application  of  section  302  should  be 
accomplished  by  issuing  new 
regulations  under  that  statute. 

The  IRS  and  Treasury  Department 
agree  it  is  inappropriate  to  treat  as  a  fast- 
pay  arrangement  every  arrangement  in 
which  a  redemption  of  stock  produces 
dividend  income  under  section  302.  The 
IRS  and  Treasury  Department,  however, 
conclude  that  eliminating  all  such 
arrangements  from  the  scope  of  the 
regulations  would  render  the 
regulations  meaningless.  Little 
difference  exists  between  a  fast-pay 
arrangement  resulting  from  redemptions 
structured  to  be  dividends  and  a  fast- 
pay  arrangement  resulting  from 
dividends  structm-ed  to  be  a  return  of 
the  holder's  investment. 

To  balance  the  concerns  of  the 
commentators  and  the  concerns  of  the 
IRS  and  Treasury  Department,  the  final 
regulations  add  a  new  rule  clarifying  the 
effect  of  section  302  on  the 
determination  of  whether  stock  is  fast- 
pay  stock.  Under  this  rule,  stock  is  not 
fast-pay  stock  solely  because  a 
redemption  is  treated  as  a  dividend  by 
section  302  unless  there  is  a  principal 
purpose  of  achieving  the  same  economic 
and  tax  effect  as  a  fast-pay  arrangement. 
In  this  way,  only  those  arrangements  in 
which  redemptions  are  designed  to 
return  a  shareholder's  economic 
investment  as  dividends  are 
recharacterized.  Because  the  problem  of 
stock  redemptions  may  be  common  to 
many  different  fast-pay  arrangements, 
regardless  of  how  they  are  structured, 
the  rule  addressing  such  problem  is 
placed  within  the  regulations  under 
section  7701(1)  rather  than  under  a 
different  section. 

Characterization  of  the  Financing 
Instruments 

Under  the  proposed  regulations,  the 
fast-pay  shareholders  are  treated  as 
holding  financing  instnunents  issued  by 
the  benefited  shareholders  rather  than 
as  holding  the  fast-pay  stock.  The 


character  of  financing  instruments  (for 
example,  stock  or  debt)  is  determined 
under  general  tax  principles  and 
depends  on  all  the  facts  and 
circumstances. 

All  three  commentators  were 
concerned  by  the  failure  of  the  proposed 
regulations  to  classify  the  financing 
instruments  as  debt.  If  the  financing 
instruments  are  classified  as  stock,  the 
benefited  shareholders  are  subject  to 
substantially  greater  tax  liabilities:  they 
must  include  in  income  all  dividends 
paid  by  the  corporation  that  issues  the 
fast-pay  stock,  but  caimot  deduct 
amounts  deemed  paid  with  respect  to 
the  financing  instruments.  According  to 
the  commentators,  Ihis  result  distorts 
the  benefited  shareholders'  economic 
income.  Therefore,  the  regulations 
should  classify  the  financing 
instruments  as  debt  in  eill  cases. 

After  careful  consideration  of  the 
comments,  the  IRS  and  Treasury 
Department  have  decided  against 
characterizing  the  financing  instnmients 
in  the  final  regulations.  Although  debt 
characterization  may  be  appropriate  in 
some  cases,  in  other  cases  it  will  be 
more  appropriate  to  characterize  the 
financing  instruments  as  equity  or 
something  else.  Thus,  the  rule  in  the 
proposed  regulations  is  retained.  (As 
explained  below,  however,  the  final 
regulations  permit  taxpayers,  for  a 
limited  period,  to  determine  their 
taxable  income  attributable  to  a 
recharacterized  fast-pay  arrangement  by 
treating  the  financing  instruments  as 
debt.) 

Election  to  Limit  Taxable  Income 
Attributable  to  a  Recharacterized  Fast- 
Pay  Arrangement  for  Periods  Before 
Aprill,2000 

Because  the  regulations  are  effective 
February  27, 1997  (the  date  Notice  97- 
21  was  issued  to  the  public),  the 
proposed  regulations  permit  a 
shareholder  of  a  recharacterized  fast-pay 
arrangement  to  limit,  for  certain  taxable 
years,  its  income  from  the  arrangement. 
Specifically,  a  shareholder  may  limit  its 
taxable  income  attributable  to  a 
recharacterized  fast-pay  arrangement  to 
the  taxable  income  that  results  if  the 
fast-pay  arrangement  is  recharacterized 
under  Notice  97-21.  This  limit  is 
available  under  the  proposed 
regulations  for  taxable  years  ending  after 
the  effective  date  of  the  regulations  and 
before  the  regulations  are  finalized.  Any 
amount  excluded  under  this  limit  must 
be  included  as  an  adjustment  to  taxable 
income  in  the  shareholder's  first  taxable 
year  that  includes  the  date  the 
regulations  are  finalized.  Thus,  the  sole 
benefit  of  limiting  taxable  income  under 
the  proposed  regulations  is  a  timing 


benefit.  The  preamble  to  the  proposed 
regulations  found  this  appropriate  on 
the  assumption  that  over  the  life  of  a 
fast-pay  arrangement  a  shareholder  has 
the  same  amount  of  taxable  income 
whether  the  fast-pay  arrangement  is 
recharacterized  under  Notice  97-21  or 
under  the  regulations. 

One  commentator  criticized  this 
assumption,  and,  therefore,  the  limit 
and  later  adjustment.  In  particular,  the 
commentator  pointed  out  that  if  the 
financing  instruments  are  treated  as 
equity  under  the  regulations,  a  benefited 
shareholder  would  have  had  less  taxable 
income  over  the  life  of  the  fast-pay 
arrangement  under  the 
recharacterization  of  Notice  97-21  (that 
is,  a  shareholder  would  have  a 
permanent  reduction  to  taxable  income). 
Thus,  the  limit  is  without  any 
substantive  effect  because  any  non- 
timing  reduction  in  taxable  income  due 
to  the  limit  is  included  in  the  year  the 
regulations  are  finalized.  To  rectify  this 
problem,  the  commentator  asked  that,  if 
the  final  regulations  do  not  classify  the 
financing  instruments  as  debt  in  all 
cases,  they  should  at  least  classify  the 
financing  instruments  as  debt  for  the 
period  starting  after  the  effective  date  of 
the  final  regulations  and  ending  before 
the  final  regulations  are  published. 

To  address  these  concerns,  the  final 
regulations  adopt  a  different  rule  from 
the  one  in  the  proposed  regulations.  As 
with  the  proposed  regulations,  a 
shareholder  may  limit  its  taxable 
income  to  either  the  amount  determined 
imder  Notice  97-21  or  the  amount 
determined  under  the  regulations.  For 
purposes  of  this  limit,  a  shareholder 
may  assume  the  financing  instruments 
are  debt  under  the  final  regulations.  A 
shareholder  may  also  make  this 
assumption  to  determine  the  amount  of 
any  later  adjustment  to  income  because 
of  the  limit.  Thus,  the  later  adjustment 
will  not  include  any  permanent 
reduction  to  taxable  income  a 
shareholder  realizes  by  limiting  its 
taxable  income  to  the  amount 
determined  under  Notice  97-21. 

The  final  regulations  also  adopt  a 
longer  period  during  which 
shareholders  may  limit  their  taxable 
income.  Under  the  proposed  regulation, 
a  shareholder  may  limit  its  taxable 
income  for  taxable  years  ending  after 
February  26,  1997,  and  before  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register.  The 
final  regulations  permit  a  shareholder  to 
limit  its  taxable  income  for  all  periods 
before  April  1,  2000.  Thus,  for  all 
taxable  years  ending  after  February  26, 
1997  and  before  April  1,  2000,  and  for 
that  part  of  a  shareholder's  taxable  year 
before  April  1.  2000,  a  shareholder  may 
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2  C.B.  110  (concluding  that  the  holder 
of  a  deep-in-the-money  option  is  the 
owner  of  the  reference  property). 
Finally,  the  regulations  state  they  are  to 
be  interpreted  in  a  manner  consistent 
with  preventing  the  avoidance  of  tax. 
Mechanically  applying  the  regulations 
in  a  manner  that  does  not  prevent  tax 
avoidance  is  clearly  inconsistent  with 
the  purpose  of  the  regulations  and  the 
Congressional  mandate  of  section 
7701(1). 

Fast-Pay  Arrangement  Defined 

The  proposed  regulations  define  a 
fast-pay  arrangement  as  any 
arrangement  in  which  a  corporation  has 
outstanding  for  any  part  of  its  taxable 
year  two  or  more  classes  of  stock,  at 
least  one  of  which  is  fast-pay  stock. 
Some  taxpayers  assert  that  the 
regulations  can  be  avoided  by  creating 
a  fast-pay  arrangement  in  which  a 
corporation  issues  what  is  nominally  a 
single  class  of  shares,  notwithstanding 
that  some  of  the  shares  are  subject  to  a 
related  agreement.  These  taxpayers 
apparently  rely  on  the  formal  meaning 
of  "class"  under  state  corporate  law  and 
ignore  the  direction  in  the  proposed 
regulations  to  determine  whether  stock 
is  fast-pay  stock  based  on  all  the  facts 
and  circumstances. 

To  remove  any  doubt  that  the 
regulations  cover  fast-pay  arrangements 
no  matter  how  contrived,  the  IRS  and 
Treasiuy  Department  have  simplified 
the  definition  of  "fast-pay  arrangement" 
in  the  final  regulations.  Under  this 
definition,  a  fast-pay  arrangement  is  any 
arrangement  in  which  a  corporation  has 
fast-pay  stock  outstanding  for  any  part 
of  its  taxable  year.  The  regulations 
illustrate  this  point  with  an  example. 

Effective  Date 

These  regulations  apply  to  taxable 
years  ending  after  February  26, 1997. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  understanding  of  the  IRS  and 
Treasury  Department  that  the  total 
number  of  fast-pay  arrangements  is 
fewer  than  100,  that  the  number  of 
entities  engaging  in  transactions  affected 
by  these  regulations  is  not  substantial 
and,  of  those  entities,  few  or  none  are 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Therefore,  a  Regulatory 


Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comments 
on  its  impact  on  small  businesses. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Jonathan  Zelnik  and 
Marshall  Feiring  of  the  Office  of  the 
Assistant  Chief  Counsel  (Financial 
Institutions  &  Products).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.7701(l)-3  also  issued  under 
26  U.S.C.  7701(1).  *   *   * 

Far.  2.  Section  1.1441-10,  is  added  to 
read  as  follows: 

§1.1441-10    Withholding  agents  with 
respect  to  fast-pay  arrangements. 

(a)  In  general.  A  corporation  that 
issues  fast-pay  stock  in  a  fast-pay 
arrangement  described  in  §  1.7701(1)- 
3(b)(1)  is  a  withholding  agent  with 
respect  to  payments  made  on  the  fast- 
pay  stock  and  payments  deemed  made 
under  the  recharacterization  rules  of 
§  1.7701  (l)-3.  Except  as  provided  in  this 
paragraph  (a)  or  in  paragraph  (b)  of  this 
section,  the  withholding  tax  rules  under 
section  1441  and  section  1442  apply 
with  respect  to  a  fast-pay  arrangement 
described  in  §  1.7701(l)-3(c)(l)(i)  in 
accordance  with  the  recharacterization 
rules  provided  in  §  1.7701(l)-3(c).  In  all 
cases,  notwithstanding  paragraph  (b)  of 
this  section,  if  at  any  time  the 
withholding  agent  knows  or  has  reason 
to  know  that  the  Commissioner  has 
exercised  the  discretion  under  either 
§  1.7701(i)-3(c)(l)(ii)  to  apply  the 
recharacterization  rules  of  §  1.7701(1)- 
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3(c),  or  §  1.7701(l)-3(d)  to  depart  from 
the  recharacterization  rules  of 
§  1.7701(l)-3(c)  for  a  taxpayer,  the 
withholding  agent  must  withhold  on 
payments  made  (or  deemed  made)  to 
that  taxpayer  in  accordance  with  the 
characterization  of  the  fast-pay 
arrangement  imposed  by  the 
Commissioner  under  §  1.7701(l)-3. 

(b)  Exception.  If  at  any  time  the 
withholding  agent  knows  or  has  reason 
to  know  that  any  taxpayer  entered  into 
a  fast-pay  arrangement  with  a  principal 
piu'pose  of  applying  the 
recharacterization  rules  of  §  1.7701(1)- 
3(c)  to  avoid  tax  under  section  871(a)  or 
section  881,  then  for  each  payment 
made  or  deemed  made  to  such  taxpayer 
imder  the  arrangement,  the  withholding 
agent  must  withhold,  imder  section 
1441  or  section  1442,  the  higher  of — 

(1)  The  amount  of  withholding  that 
would  apply  to  such  pajonent 
determined  under  the  form  of  the 
arrangement;  or 

(2)  The  amount  of  withholding  that 
would  apply  to  deemed  payments 
determined  under  the  recharacterization 
rules  of  §1.770l(l)-3(c). 

(c)  Liability.  Any  person  required  to 
deduct  and  withhold  tax  under  this 
section  is  made  liable  for  that  tax  by 
section  1461,  and  is  also  liable  for 
applicable  penalties  and  interest  for 
failing  to  comply  with  section  1461. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1 .  REIT  W  issues  shares  of  fast- 
pay  stock  to  foreign  individual  A,  a  resident 
of  Country  C.  United  States  source  dividends 
paid  to  residents  of  C  are  subject  to  a  30 
percent  withholding  tax.  W  issues  all  shares 
of  benefited  stock  to  foreign  individuals  who 
are  residents  of  Country  D.  D's  income  tax 
convention  with  the  United  States  reduces 
the  United  States  withholding  tax  on 
dividends  to  15  percent.  Under  §  1.7701(1)- 
3(c),  the  dividends  paid  by  W  to  A  are 
deemed  to  be  paid  by  W  to  the  benefited 
shareholders.  W  has  reason  to  know  that  A 
entered  into  the  fast-pay  arrangement  with  a 
principal  purpose  of  using  the 
recharacterization  rules  of  §  1.7701(l)-3(c)  to 
reduce  United  States  withholding  tax.  W 
must  withhold  at  the  30  percent  rate  because 
the  amount  of  withholding  that  applies  to  the 
payments  determined  under  the  form  of  the 
arrangement  is  higher  than  the  amount  of 
withholding  that  applies  to  the  payments 
determined  under  §  1.7701(l)-3(c). 

Example  2.  The  facts  are  the  same  as  in 
Example  1  of  this  paragraph  (d)  except  that 
W  does  not  know,  or  have  reason  to  know, 
that  A  entered  into  the  arrangement  with  a 
principal  purpose  of  using  the 
recharacterization  rules  of  §  1.7701(l)-3(c)  to 
reduce  United  States  withholding  tax. 
Further,  the  Commissioner  has  not  exercised 
the  discretion  under  §  1.7701(l)-3(d)  to 
depart  from  the  recharacterization  rules  of 
§  1.7701(l)-3(c).  Accordingly.  W  must 
withhold  tax  at  a  15  percent  rate  on  the 


dividends  deemed  paid  to  the  benefited 
shareholders. 

(e)  Effective  date.  This  section  applies 
to  payments  made  (or  deemed  made)  on 
or  after  January  6,  1999. 

Par.  3.  Section  1.7701(l)-O  is  added  to 
read  as  follows: 

§  1 .7701  (l)-0    Table  of  contents. 

This  section  lists  captions  that  appear 
in  §§  1.7701(1)-!  and  1.7701(l)-3: 

§1.7701(l)-i     Conduit  financing 
arrangements. 

§  1 .  770 1  (l)-3    Recharacterizing  financing 
arrangements  involving  fast-pay  stock. 

(a)  Purpose  and  scope. 

(b)  Definitions. 

(1)  Fast-pay  arrangement. 

(2)  Fast-pay  stock, 
(i)  Defined. 

(ii)  Determination. 

(3)  Benefited  stock. 

(c)  Recharacterization  of  certain  fast-pay 
arrangements. 

(1)  Scope. 

(2)  Recharacterization. 

(i)  Relationship  between  benefited 
shareholders  and  fast-pay  shareholders. 

(ii)  Relationship  between  benefited 
shareholders  and  corporation. 

(iii)  Relationship  between  fast-pay 
shareholders  and  corporation. 

(3)  Other  rules. 

(i)  Character  of  the  financing  instruments, 
(ii)  Multiple  types  of  benefited  stock, 
(iii)  Transactions  affecting  benefited  stock. 

(A)  Sale  of  benefited  stock. 

(B)  Transactions  other  than  sales, 
(iv)  Adjustment  to  basis  for  amounts 

accrued  or  paid  in  taxable  yeeirs  ending 
before  February  27, 1997. 

(d)  Prohibition  against  affirmative  use  of 
recharacterization  by  taxpayers. 

(e)  Examples. 

(f)  Reporting  requirement. 

(1)  Filing  requirements, 
(i)  In  general. 

(ii)  Controlled  foreign  corporation, 
(iii)  Foreign  personal  holding  company. 
(iv)  Passive  foreign  investment  company. 

(2)  Statement. 

(g)  Effective  date. 

(1)  In  general. 

(2)  Election  to  limit  taxable  income 
attributable  to  a  recharacterized  fast -pay 
arrangement  for  periods  before  April  1,  2000. 

(i)  Limit. 

(ii)  Adjustment  and  statement. 

(iii)  Examples. 

(3)  Rule  to  comply  with  this  section. 

(4)  Reporting  requirements. 

Par.  4.  Section  1.7701(l)-3  is  added  to 
read  as  follows: 

§  1 .7701  (l)-3    Recharacterizing  financing 
arrangements  Involving  fast-pay  stock. 

(a)  Purpose  and  scope.  This  section  is 
intended  to  prevent  the  avoidance  of  tax 
by  persons  participating  in  fast-pay 
arrangements  (as  defined  in  paragraph 
(b)(1)  of  this  section)  and  should  be 
interpreted  in  a  manner  consistent  with 


this  purpose.  This  section  applies  to  all 
fast-pay  arrangements.  Paragraph  (c)  of 
this  section  recharacterizes  certain  fast- 
pay  arrangements  to  ensure  the 
participants  are  taxed  in  a  manner 
reflecting  the  economic  substance  of  the 
arrangements.  Paragraph  (f)  of  this 
section  imposes  reporting  requirements 
on  certain  participants. 

(b)  Definitions—i.!]  Fast-pay 
arrangement.  A  fast-pay  arrangement  is 
any  arrangement  in  which  a  corporation 
has  fast-pay  stock  outstanding  for  any 
part  of  its  taxable  year. 

(2)  Fast-pay  stock — (i)  Defined.  Stock 
is  fast-pay  stock  if  it  is  structured  so  that 
dividends  (as  defined  in  section  316) 
paid  by  the  corporation  with  respect  to 
the  stock  are  economically  (in  whole  or 
in  part)  a  retiun  of  the  holder's 
investment  (as  opposed  to  only  a  return 
on  the  holder's  investment).  Unless 
clearly  demonstrated  otherwise,  stock  is 
presumed  to  be  fast-pay  stock  if — 

(A)  It  is  structured  to  have  a  dividend 
rate  that  is  reasonably  expected  to 
decline  (as  opposed  to  a  dividend  rate 
that  is  reasonably  expected  to  fluctuate 
or  remain  constant);  or 

(B)  It  is  issued  fcr  an  amotmt  that 
exceeds  (by  more  than  a  de  minimis 
amount,  as  determined  under  the 
principles  of  §  1.1273-l(d))  the  amount 
at  which  the  holder  can  be  compelled  to 
dispose  of  the  stock. 

(ii)  Determination.  The  determination 
of  whether  stock  is  fast-pay  stock  is 
based  on  all  the  facts  and 
circxunstances,  including  any  related 
agreements  such  as  options  or  forward 
contracts.  A  related  agreement  includes 
any  direct  or  indirect  agreement  or 
understanding,  oral  or  written,  between 
the  holder  of  the  stock  and  the  issuing 
corporation,  or  between  the  holder  of 
•  the  stock  and  one  or  more  other 
shareholders  in  the  corporation.  To 
determine  if  it  is  fast-pay  stock,  stock  is 
examined  when  issued,  and,  for  stock 
that  is  not  fast-pay  stock  when  issued, 
when  there  is  a  significant  modification 
in  the  terms  of  the  stock  or  the  related 
agreements  or  a  significant  change  in 
the  relevant  facts  and  circumstances. 
Stock  is  not  fast-pay  stock  solely 
because  a  redemption  is  treated  as  a 
dividend  as  a  result  of  section  302(d) 
unless  there  is  a  principal  purpose  of 
achieving  the  same  economic  and  tax 
effect  as  a  fast-pay  arrangement. 

(3)  Benefited  stock.  With  respect  to 
any  fast-pay  stock,  all  other  stock  in  the 
corporation  (including  other  fast-pay 
stock  having  any  significantly  different 
characteristics)  is  benefited  stock. 

(c)  Recharacterization  of  certain  fast- 
pay  arrangements — (1)  Scope.  This 
paragraph  (c)  applies  to  any  fast-pay 
arrangement — 
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(i)  In  which  th  e  corporation  that  has 
outstanding  fast  pay  stock  is  a  regulated 
investment  com  )any  (RIC)  (as  defined 
in  section  851)  c  r  a  real  estate 
investment  trust  (REIT)  (as  defined  in 
section  856);  or 

(ii)  If  the  Com:  nissioner  determines 
that  a  principal  |  mrpose  for  the 
structure  of  the  I  ist-pay  arrangement  is 
the  avoidance  oi  any  tax  imposed  by  the 
Internal  Revenui  <  Code.  Application  of 
this  paragraph  (c)(l)(ii)  is  at  the 
Commissioner's  discretion,  and  a 
determination  uj  ider  this  paragraph 
(c)(l)(ii)  applies  to  all  parties  to  the  fast- 
pav  arrangemeni,  including  transferees. 

(2)  Recharacterization.  A  fast-pay 
arrangement  des  :ribed  in  paragraph 
(c)(1)  of  this  sect  on  is  recharacterized 
as  an  arrangemei  it  directly  between  the 
benefited  shareholders  and  the  fast-pay 
shareholders.  The  inception  and 
resulting  relationships  of  the 
recharacterized  <  xrangement  are  deemed 
to  be  as  follows: 

(i)  Relationship  between  benefited 
shareholders  anil  fast-pay  shareholders. 
The  benefited  sh  areholders  issue 
financial  instrun  lents  (the  financing 
instruments)  din  »ctly  to  the  fast-pay 
shareholders  in  (  xchange  for  cash  equal 
to  the  fair  marke  value  of  the  fast-pay 
stock  at  the  time  of  issuance  (taking  into 
account  any  rela  ed  agreements).  The 
financing  instrui  lents  have  the  same 
terms  (other  thai  issuer)  as  the  fast-pay 
stock.  Thus,  for  (  xample,  the  timing  and 
amoujit  of  the  pa  yments  made  with 
respect  to  the  financing  instruments 
always  match  thi !  timing  and  amoimt  of 
the  distributions  made  with  respect  to 
the  fast-pay  stocl :. 

(ii)  Relationsh  p  between  benefited 
shareholders  and  corporation.  The 
benefited  shareh  alders  contribute  to  the 
corporation  the  ( ash  they  receive  for 
issuing  the  financing  instnunents. 
Distributions  ma  de  with  respect  to  the 
fast-pay  stock  ar( !  distributions  made  by 
the  corporation  with  respect  to  the 
benefited  sharehblders'  benefited  stock. 

(iii)  Relationsh  ip  between  fast-pay 
shareholders  and  corporation.  For 
purposes  of  detei  mining  the 
relationship  betv  reen  the  fast-pay 
shareholders  anc  the  corporation,  the 
fast-pay  stock  is  gnored.  The 
corporation  is  th  5  paying  agent  of  the 
benefited  shareh  jlders  with  respect  to 
the  financing  ins  truments. 

(3)  Other  rules —(i)  Character  of  the 
financing  instrui  lents.  The  character  of 
a  financing  instr  unent  (for  example, 
stock  or  debt)  is  letermined  under 
general  tax  princ  iples  and  depends  on 
ail  the  facts  and  i  :ircumstances. 

(ii)  Multiple  ty  jes  of  benefited  stock. 
If  any  benefited  !  tock  has  any 
significantly  diff  srent  characteristics 


from  any  other  benefited  stock,  the 
recharacterization  rules  of  this 
paragraph  (c)  apply  among  the  different 
types  of  benefited  stock  as  appropriate 
to  match  the  economic  substance  of  the 
fast-pay  arrangement. 

(iii)  Transactions  affecting  benefited 
stock — (A)  Sale  of  benefited  stock.  If  one 
person  sells  benefited  stock  to  another — 

(1)  In  addition  to  any  consideration 
actually  paid  and  received  for  the 
benefited  stock,  the  buyer  is  deemed  to 
pay  and  the  seller  is  deemed  to  receive 
the  amoimt  necessary  to  terminate  the 
seller's  position  in  the  financing 
instnmients  at  fair  market  value;  and 

(2)  The  buyer  is  deemed  to  issue 
financing  instruments  to  the  fast-pay 
shareholders  in  exchange  for  the 
amoimt  necessary  to  terminate  the 
seller's  position  in  the  financing 
instnmients. 

(B)  Tmnsactions  other  than  sales. 
Except  for  transactions  subject  to 
paragraph  (c)(3)(iii)(A)  of  this  section,  in 
the  case  of  any  transaction  affecting 
benefited  stock,  the  parties  to  the 
transaction  must  make  appropriate 
adjustments  to  properly  take  into 
account  the  fast-pay  arrangement  as 
characterized  under  paragraph  (c)(2)  of 
this  section. 

(iv)  Adjustment  to  basis  for  amounts 
accrued  or  paid  in  taxable  years  ending 
before  February  27,  1997.  hi  the  case  of 
a  fast-pay  arrangement  involving 
amounts  accrued  or  paid  in  taxable 
years  ending  before  February  27,  1997, 
and  recharacterized  under  this 
paragraph  (c),  a  benefited  shareholder 
must  decrease  its  basis  in  any  benefited 
stock  (as  determined  under  paragraph 
(c)(2){ii)  of  this  section)  by  the  amount 
(if  any)  that — 

(A)  Its  income  attributable  to  the 
benefited  stock  (reduced  by  deductions 
attributable  to  the  financing 
instnunents)  for  taxable  years  ending 
before  February  27,  1997,  computed  by 
recharacterizing  the  fast-pay 
arrangement  under  this  paragraph  (c) 
and  by  treating  the  financing 
instnunents  as  debt;  exceeds 

(B)  Its  income  attributable  to  such 
stock  for  taxable  years  ending  before 
February  27,  1997,  computed  without 
applying  the  rules  of  this  paragraph  (c). 

fd)  Prohibition  against  affirmative  use 
of  recharacterization  by  taxpayers.  A 
taxpayer  may  not  use  the  rules  of 
paragraph  (c)  of  this  section  if  a 
principal  piupose  for  using  such  rules  is 
the  avoidance  of  any  tax  imposed  by  the 
Internal  Revenue  Code.  Thus,  with 
respect  to  such  taxpayer,  the 
Commissioner  may  depart  from  the 
rules  of  this  section  and  recharacterize 
(for  all  purposes  of  the  Internal  Revenue 
Code)  the  fast-pay  arrangement  in 


accordance  with  its  form  or  its 
economic  substance.  For  example,  if  a 
foreign  person  acquires  fast-pay  stock  in 
a  REIT  and  a  principal  purpose  for 
acquiring  such  stock  is  to  reduce  United 
States  withholding  taxes  by  applying 
the  rules  of  paragraph  (c)  of  this  section, 
the  Commissioner  may,  for  piuposes  of 
determining  the  foreign  person's  United 
States  tax  consequences  (including 
withholding  tax),  depart  fi-om  the  rules 
of  paragraph  (c)  of  this  section  and  treat 
the  foreign  person  as  holding  fast-pay 
stock  in  the  REIT. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (c)  of 
this  section: 

Example  1.  Decline  in  dividend  rate — (i) 
Facts.  Corporation  X  issues  100  shares  of  A 
Stock  and  100  shares  of  B  Stock  for  $1,000 
per  share.  By  its  terms,  a  share  of  B  Stock  is 
reasonably  expected  to  pay  a  $110  dividend 
in  years  1  through  10  and  a  $30  dividend 
each  year  thereafter.  If  X  liquidates,  the 
holder  of  a  share  of  B  Stock  is  entitled  to  a 
preference  equal  to  the  share's  issue  price. 
Otherwise,  the  B  Stock  cannot  be  redeemed 
at  either  X's  or  the  shareholder's  option. 

(ii)  Analysis.  When  issued,  the  B  Stock  has 
a  dividend  rate  that  is  reasonably  expected  to 
decline  from  an  annual  rate  of  11  percent  of 
its  issue  price  to  an  annual  rate  of  3  percent 
of  its  issue  price.  Since  the  B  Stock  is 
structured  to  have  a  declining  dividend  rale, 
the  B  Stock  is  fast-pay  stock,  and  the  A  Stock 
is  benefited  stock. 

Example  2.  Issued  at  a  premium — (i)  Facts. 
The  facts  are  the  same  as  in  Example  1  of  this 
paragraph  (e)  except  that  a  share  of  B  Stock 
is  reasonably  expected  to  pay  an  annual  $110 
dividend  as  long  as  it  is  outstanding,  and 
Corporation  X  has  the  right  to  redeem  the  B 
Stock  for  $400  a  share  at  the  end  of  year  10. 

(ii)  Analysis.  The  B  Stock  is  structured  so 
that  the  issue  price  of  the  B  Stock  ($1,000) 
exceeds  (by  more  than  a  de  minimis  amount) 
the  price  at  which  the  holder  can  be 
compelled  to  dispose  of  the«tock  ($400). 
Thus,  the  B  Stock  is  fast-pay  stock,  and  the 
A  Stock  is  benefited  stock. 

Example  3.  Planned  section  302(d) 
redemptions — (i)  Facts.  Corporation  L,  a 
subchapter  C  corporation,  issues  220  shares 
of  common  stock  for  $1,000  per  share.  No 
other  stock  is  authorized,  but  L  can  issue 
warrants  entitling  the  holder  to  acquire  L 
common  stock  for  $3,000  per  share  until  such 
time  as  L  adopts  a  plan  of  liquidation.  L  can 
adopt  a  plan  of  liquidation  if  approved  by  90 
percent  of  its  shareholders.  Half  of  L's  stock 
is  purchased  by  Corporation  M,  and  half  by 
Organization  N,  which  is  tax  exempt.  At  the 
time  of  purchase,  M  and  N  agree  that  for  a 
period  often  years  L  will  annually  redeem 
(and  N  will  tender)  ten  shares  of  stock  in 
exchange  for  $12,100  and  ten  warrants.  It  is 
anticipated  that,  under  sections  302  and  301, 
the  annual  payment  to  N  will  be  a 
distribution  of  property  that  is  a  dividend. 

(ii)  Analysis.  Considering  all  the  facts  and 
circumstances,  including  the  agreement 
between  M  and  N,  L's  redemption  of  N's 
stock  is  undertaken  with  a  principal  purpose 
of  achieving  the  same  economic  and  tax 
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effect  as  a  fast-pay  arrangement.  Thus,  N's 
stock  is  fast-pay  stock,  M's  stock  is  benefited 
stock,  and  the  parties  have  entered  into  a 
fast-pay  arrangement.  Because  L  is  neither  a 
RIC  nor  a  REIT,  whether  this  fast-pay 
arrangement  is  recharacterized  under 
paragraph  (c)  of  this  section  depends  on 
whether  the  Commissioner  determines, 
under  paragraph  (c)(l)(ii)  of  this  section,  that 
a  principal  purpose  for  the  structure  of  the 
fast-pay  arrangement  is  the  avoidance  of  any 
tax  imposed  by  the  Internal  Revenue  Code. 

Example  4.  Recharacterization 
illustrated — (\]  Facts.  On  formation,  REIT  Y 
issues  100  shares  of  C  Stock  and  100  shares 
of  D  Stock  for  $1,000  per  share.  By  its  terms, 
a  share  of  D  Stock  is  reasonably 'expected  to 
pay  a  $110  dividend  in  years  1  through  10 
and  a  $30  dividend  each  year  thereafter.  In 
years  1  through  10,  persons  holding  a 
majority  of  the  D  Stock  must  consent  before 

Y  may  take  any  action  that  would  result  in 

Y  liquidating  or  dissolving,  merging  or 
consolidating,  losing  its  REFT  status,  or 
selling  substantially  all  of  its  assets. 
Thereafter,  Y  may  take  these  actions  without 
consent  so  long  as  the  D  Stock  shareholders 
receive  $400  in  exchange  for  their  D  Stock. 

(ii)  Analysis.  When  issued,  the  D  Stock  has 
a  dividend  rate  that  is  reasonably  expected  to 
decline  from  an  annual  rate  of  11  percent  of 
its  issue  price  to  an  annual  rate  of  3  percent 
of  its  issue  price.  In  addition,  the  $1,000 
issue  price  of  a  share  of  D  Stock  exceeds  the 
price  at  which  the  shareholder  can  be 
compelled  to  dispose  of  the  stock  ($400). 
Thus,  the  D  Stock  is  fast-pay  stock,  and  the 
C  Stock  is  benefited  stock.  Because  Y  is  a 
REIT,  the  fast-pay  arrangement  is 
recharacterized  under  paragraph  (c)  of  this 
section. 

(iii)  Recharacterization.  The  fast-pay 
arrangement  is  recharacterized  as  follows: 

(A)  Under  paragraph  (c)(2)(i)  of  this 
section,  the  C  Stock  shareholders  are  treated 
as  issuing  financing  instruments  to  the  D 
Stock  shareholders  in  exchange  for  $100,000 
($1,000,  the  fair  market  value  of  each  share 
of  D  Stock,  multiplied  by  100,  the  number  of 
shares). 

(B)  Under  paragraph  (c}(2)(ii)  of  this 
section,  the  C  Stock  shareholders  are  treated 
as  contributing  $200,000  to  Y  (the  $100,000 
received  for  the  financing  instruments,  plus  " 
the  $100,000  actually  paid  for  the  C  Stock) 
in  exchange  for  the  C  Stock. 

(C)  Under  paragraph  (c)(2)(ii)  of  this 
section,  each  distribution  with  respect  to  the 
D  Stock  is  treated  as  a  distribution  with 
respect  to  the  C  Stock. 

(D)  Under  paragraph  (c)(2)(iii)  of  this 
section,  the  C  Stock  shareholders  are  treated 
as  making  payments  with  respect  to  the 
financing  instruments,  and  Y  is  treated  as  the 
paying  agent  of  the  financing  instruments  for 
the  C  Stock  shareholders. 

Example  5.  Transfer  of  benefited  stock 
illustrated — (i)  Facts.  The  facts  are  the  same 
as  in  Example  4  of  this  paragraph  (e).  Near 
the  end  of  year  5,  a  person  holding  one  share 
of  C  Stock  sells  it  for  $1,300.  The  buyer  is 
unrelated  to  REIT  Y  or  to  any  of  the  D  Stock 
shareholders.  At  the  time  of  the  sale,  the 
amount  needed  to  terminate  the  seller's 
position  in  the  financing  instruments  at  fair 
market  value  is  $747. 


(ii)  Benefited  shareholder's  treatment  on 
sale.  Under  paragraph  (c)(3)(iii)(A)  of  this 
section,  the  seller's  anittunt  realized  is  $2,047 
($1,300,  the  amount  actually  received,  plus 
$747,  the  amount  necessary  to  terminate  the 
seller's  position  in  the  financing  instruments 
at  fair  meirket  value).  The  seller's  gain  on  the 
sale  of  the  common  stock  is  $47  ($2,047,  the 
amount  realized,  minus  $2,000,  the  seller's 
basis  in  the  common  stock).  The  seller  has  no 
income  or  deduction  with  respect  to 
terminating  its  position  in  the  financing 
instruments. 

(iii)  Buyer's  treatment  on  purchase.  Under 
paragraph  (c)(3)(iii)(A)  of  this  section,  the 
buyer's  basis  in  the  share  of  D  Stock  is  $2,047 
($1,300,  the  amount  actually  paid,  plus  $747, 
the  amount  needed  to  terminate  the  seller's 
position  in  the  financing  instruments  at  fair 
market  value).  Under  paragraph  (c)(3)(iii)(B) 
of  this  section,  simultaneous  with  the  sale, 
the  buyer  is  treated  as  issuing  financing 
instruments  to  the  fast-pay  shareholders  in 
exchange  for  $747,  the  amount  necessary  to 
terminate  the  seller's  position  in  the 
financing  instruments  at  fair  market  value. 

Example  6.  Fast-pay  arrangement 
involving  amounts  accrued  or  paid  in  a 
taxable  year  ending  before  February  27, 
1997 — (i)  Facts.  Y  is  a  calendar  year  taxpayer. 
In  June  1996,  Y  acquires  shares'of  REIT  T 
benefited  stock  for  $15,000.  In  December 
1996,  Y  receives  dividends  of  $100.  Under 
the  recharacterization  rules  of  paragraph 
(c)(2)  of  this  section,  Y's  1996  income 
attributable  to  the  benefited  stock  is  $1,200, 
Y's  1996  deduction  attributable  to  the 
financing  instruments  is  $500,  and  Y's  basis 
in  the  benefited  stock  is  $25,000. 

(ii)  Analysis.  Under  paragraph  (c)(3)(iv)  of 
this  section,  Y's  basis  in  the  benefited  stock 
is  reduced  by  $600.  This  is  the  amount  by 
which  Y's  1996  income  from  the  fast-pay 
arrangement  as  recharacterized  under  this 
section  ($1,200  of  income  attributable  to  the 
benefited  stock  less  $500  of  deductions 
attributable  to  the  financing  instruments), 
exceeds  Y's  1996  income  from  the  fast-pay 
arrangement  as  not  recharacterized  under 
this  section  ($100  of  income  attributable  to 
the  benefited  stock).  Thus,  in  1997  when  the 
fast-pay  arrangement  is  recharacterized,  Y's 
basis  in  the  benefited  stock  is  $24,400. 

(f)  Reporting  requirement — (1)  Filing 
requirements — (i)  In  general.  A 
corporation  that  has  fast-pay  stock 
outstanding  at  any  time  during  the 
taxable  year  must  attach  the  statement 
described  in  paragraph  (f)(2)  of  this 
section  to  its  federal  income  tax  return 
for  such  taxable  year.  This  paragraph 
(f)(l)(i)  does  not  apply  to  a  corporation 
described  in  paragraphs  (f)(l)(ii),  (iii),  or 
(iv)  of  this  section. 

(ii)  Controlled  foreign  corporation.  In 
the  case  of  a  controlled  foreign 
corporation  (CFC),  as  defined  in  section 
957,  that  has  fast-pay  stock  outstanding 
at  any  time  during  its  taxable  year 
(during  which  time  it  was  a  CFC),  each 
controlling  United  States  shareholder 
(within  the  meaning  of  §  1.964-l(c)(5)) 
must  attach  the  statement  described  in 
paragraph  (f)(2)  of  this  section  to  the 


shareholder's  Form  5471  for  the  CFC's 
taxable  year.  The  provisions  of  section 
6038  and  the  regulations  under  section 
6038  apply  to  any  statement  required  by 
this  paragraph  (f)(l)(ii)- 

(iii)  Foreign  personal  holding 
company.  In  the  case  of  a  foreign 
personal  holding  company  (FFHC),  as 
defined  in  section  552,  that  has  fast-pay 
stock  outstanding  at  any  time  during  its 
taxable  year  (during  which  time  it  was 
a  FPHCJ,  each  United  States  citizen  or 
resident  who  is  an  officer,  director,  or 
10-percent  shareholder  (within  the 
meaning  of  section  6035(e)(1))  of  such 
FPHC  must  attach  the  statement 
described  in  paragraph  (f)(2)  of  this 
section  to  his  or  her  Form  5471  for  the 
FPHC's  taxable  year.  The  provisions  of 
sections  6035  and  6679  and  the 
regulations  under  sections  6035  and 
6679  apply  to  any  statement  required  by 
this  paragraph  (f)(l)(iii). 

(iv)  Passive  foreign  investment 
company.  In  the  case  of  a  passive 
foreign  investment  company  (PFIC),  as 
defined  in  section  1297,  that  has  fast- 
pay  stock  outstanding  at  any  time 
during  its  taxable  year  (during  which 
time  it  was  a  PFIC),  each  shareholder 
that  has  elected  (luider  section  1295)  to 
treat  the  PFIC  as  a  qualified  electing 
fund  and  knows  or  has  reason  to  know 
that  the  PFIC  has  outstanding  fast-pay 
stock  must  attach  the  statement 
described  in  paragraph  (f)(2)  of  this 
section  to  the  shareholder's  Form  8621 
for  the  PFIC's  taxable  year.  Each 
shareholder  owTiing  10  percent  or  more 
of  the  shares  of  the  PFIC  (by  vote  or 
value)  is  presumed  to  know  that  the 
PFIC  has  issued  fast-pay  stock.  The 
provisions  of  sections  1295(a)(2)  and 
1298(f)  and  the  regulations  imder  those 
sections  (including  §  1.1295-lT(f)(2)) 
apply  to  any  statement  required  by  this 
paragraph  (f)(l)(iv). 

(2)  Statement.  The  statement  required 
under  this  paragraph  (0  must  say,  "This 
fast-pay  stock  disclosure  statement  is 
required  by  §  1.7701(l)-3(f)  of  the 
income  tax  regulations."  The  statement 
must  also  identify  the  corporation  that 
has  outstanding  fast-pay  stock  and  must 
contain  the  date  on  which  the  fast-pay 
stock  was  issued,  the  terms  of  the  fast- 
pay  stock,  and  (to  the  extent  the  filing 
person  knows  or  has  reason  to  know 
such  information)  the  names  and 
taxpayer  identification  numbers  of  the 
shareholders  of  any  stock  that  is  not 
traded  on  an  established  securities 
market  (as  described  in  §  1.7704-1  (b)). 

(g)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (g)(4) 
of  this  section  (relating  to  reporting 
requirements),  this  section  applies  to 
taxable  years  ending  after  February  26, 
1997.  Thus,  all  amounts  accrued  or  paid 
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during  the  first 
February  26.  19^7 
section. 

(2)  Election  tc 
attributable  to  a 
pay  arrangemeri  t 
April  1,  2000— (\) 
before  April  1, 
shareholder 
arrangement 
periods,  a  share^ 
taxable  income 
arrangement 
paragraph  (c 
taxable  income 


axable  year  ending  after 
are  subject  to  this 


pay  arrangemen 
under  either — 

(A)  Notice  97 
see  §  601.601(d) 

(B)  Paragraph 
computed  by 
instruments  are 

(ii)  Adjustmei  t 
shareholder  thai 
income  to  the 
paragraph  (g)(2) 
must  include  as 
taxable  income 
amount 
(g)(2)(i)(B)  of 
amount 
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adjustment  to 
made  in  the 
year  that  inc 
shareholder  to 
(g)(2)(ii)  applies 
statement  in  its 
identifying  each 
for  which  an  ai 
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adjustment  for 
arrangement. 

(iii)  Examples 
examples  i 


limit  taxable  income 
recharacterized  fast- 
for  periods  before 
Limit.  For  periods 
2  000.  provided  the 

the  fast-pay 
tently  for  all  such 
older  may  limit  its 
i  ttributable  to  a  fast-pay 
rec  laracterized  under 
of  this  section  to  the 
hat  results  if  the  fast- 
is recharacterized 


reel  laracterizes 


coi  sist 


21,  1997-1  C.B.  407, 
2)  of  this  chapter;  or 
(c)  of  this  section, 
asiuming  the  financing 
debt. 
and  statement.  A 
limits  its  taxable 
aijiount  determined  under 
i)(A)  of  this  section 
an  adjustment  to 
he  excess,  if  any,  of  the 
under  paragraph 
section,  over  the 

under  paragraph 
section.  This 
ta  icable  income  must  be 
shareholder's  first  taxable 
April  1,  2000.  A 
V  hich  this  paragraph 
must  include  a 
jooks  and  records 
fast-pay  arrangement 
stment  must  be  made 
amount  of  the 
such  fast-pay 


determi  led 
this 

determi  led 
^ths 


:lud  !S 


id  u 

tl  le: 
each ; 


The  following 
Uustrbte  the  rules  of  this 


paragraph  (g)(2).  For  purposes  of  these 
examples,  assume  that  a  shareholder 
may  limit  its  taxable  income  under  this 
paragraph  (g)(2)  for  periods  before 
January  1.  2000. 

Example  1.  Fast-pay  arrangement 
recharacterized  under  Notice  97-21;  REFT 
holds  third-party  debt—(i)  Facts.  (A)  REIT  Y 
is  formed  on  January  1, 1997,  at  which  time 
it  issues  1 ,000  shares  of  fast-pay  stock  and 
1.000  shcu-es  of  benefited  stock  for  $100  per 
share.  Y  and  all  of  its  shareholders  are  U.S. 
persons  and  have  calendar  taxable  years.  All 
shareholders  of  Y  have  elected  to  accrue 
market  discount  based  on  a  constant  interest 
rate,  to  include  the  market  discount  in 
income  as  it  accrues,  and  to  amortize  bond 
premium. 

(B)  For  years  1  through  5,  the  fast-pay  stock 
has  an  annual  dividend  rate  of  $17  per  share 
($17,000  for  all  fast-pay  stock);  in  later  years, 
the  fast-pay  stock  has  an  annual  dividend 
rate  of  $1  per  share  ($1,000  for  all  fast-pay 
stock).  At  the  end  of  year  5.  and  thereafter, 

a  share  of  fast-pay  stock  can  be  acquired  by 
Y  in  exchange  for  $50  ($50,000  for  all  fast- 
pay  stock). 

(C)  On  the  day  Y  is  formed,  it  acquires  a 
five-year  mortgage  note  (the  note)  issued  by 
an  unrelated  third  party  for  $200,000.  The 
note  provides  for  annual  interest  payments 
on  December  31  of  $18,000  (a  coupon  interest 
rate  of  9.00  percent,  compounded  annually), 
and  one  payment  of  principal  at  the  end  of 

5  years.  The  note  can  be  prepaid,  in  whole 
or  in  part,  at  any  time. 

(ii)  Recharacterization  under  Notice  97- 
21 — (A)  In  general.  One  way  to  recharacterize 
the  fast-pay  arrangement  under  Notice  97-21 
is  to  treat  the  fast-pay  shareholders  and  the 
benefited  shareholders  as  if  they  jointly 
purchased  the  note  from  the  issuer  with  the 
understanding  that  over  the  five-year  term  of 
the  note  the  benefited  shareholders  would 
use  their  share  of  the  interest  to  buy  (on  a 
doUar-for-dollar  basis)  the  fast-pay 
shareholders'  portion  of  the  note.  The 
benefited  shareholders'  and  the  fast-pay 
shareholders'  yearly  taxable  income  under 


Notice  97-21  can  then  be  calculated  after 
determining  their  initial  portions  of  the  note 
and  whether  those  initial  portions  are 
purchased  at  a  discount  or  premium. 

(B)  Determining  initial  portions  of  the  debt 
instrument.  The  fast-pay  shareholders'  and 
the  benefited  shareholders'  initial  portions  of 
the  note  can  be  determined  by  comparing  the 
present  values  of  their  expected  cash  flows. 
As  a  group,  the  fast-pay  shareholders  expect 
to  receive  cash  flows  of  $135,000  (five  annual 
payments  of  $17,000,  plus  a  final  payment  of 
$50,000).  As  a  group,  the  benefited 
shareholders  expect  to  receive  cash  flows  of 
$155,000  (five  annual  payments  of  $1,000, 
plus  a  final  payment  of  $150,000).  Using  a 
discount  rate  equal  to  the  yield  to  maturity 
(as  determined  under  §  1.1272-l(b)(l)(i))  of 
the  mortgage  note  (9.00  percent, 
compounded  annually),  the  present  value  of 
the  fast-pay  shareholders'  cash  flows  is 
$98,620,  andihe  present  value  of  the 
benefited  shareholders'  cash  flows  is 
$101,380.  Thus,  the  fast-pay  shareholders 
initially  acquire  49  percent  of  the  note  at  a 
$1,380  premium  (that  is,  they  paid  $100,000 
for  $98,620  of  principal  in  the  note).  The 
benefited  shareholders  initially  acquire  51 
percent  of  the  note  at  a  $1,380  discount  (that 
is,  they  paid  $100,000  for  $101,380  of 
principal  in  the  note).  Under  section  171,  the 
fast-pay  shareholders'  premium  is 
amortizable  based  on  their  yield  in  their 
initial  portion  of  the  note  (8.574  percent, 
compounded  annually).  The  benefited 
shareholders'  discount  accrues  based  on  the 
yield  in  their  initial  portion  of  the  note  (9.353 
percent,  compounded  annually). 

(C)  Taxable  income  under  Notice  97-21 — 
[1)  Fast-pay  shareholders.  Under  Notice  97- 
21.  the  fast-pay  shareholders  compute  their 
taxable  income  attributable  to  the  fast-pay 
arrangement  for  periods  before  January  1. 
2000.  by  subtracting  the  amortizable 
premium  from  the  accrued  interest  on  the 
fast-pay  shareholders'  portion  of  the  note.  For 
purposes  of  paragraph  (g)(2)(i)(A)  of  this 
section,  the  fast-pay  shareholders'  taxable 
income  as  a  group  is  as  follows: 


Taxable  period 


Interest 
Income 


Amortizable 
premium 


Taxable 
income 


1/1/97-12/31/97 
1/1/98-12/31/98 
1/1/99-12/31/99 

Total  


$8,876 
8,145 
7.348 


($302) 
(293) 
(281) 


24.369 


(876) 


$8,574 
7,852 
7.067 


23.493 


[2]  Benefited  shhreholders 
97-21.  the  benefit  id 
their  taxable  incoifie 
pay  arrangement 


Under  Notice 
shareholders  compute 
attributable  to  the  fast- 
r  periods  before  January  1, 


2000,  by  adding  the  accrued  discount  to  the 
accrued  interest  on  the  benefited 
shareholders'  portion  of  the  note.  For 
purposes  of  paragraph  (g)(2)(i)(A)  of  this 


section,  the  benefited  shareholders'  taxable 
income  as  a  group  is  as  follows: 


Taxable  period 


Interest 
Income 


Amortizable 
premium 


Taxable 
income 


1/1/97-12/31/97 
1/1/98-12/31/98 
1/1/99-12/31/99 

Total 


$9,124 

9,855 

10,652 

29.631 


$229 
251 
274 

754 


$9,353 
10,106 
10,926 

30,385 
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(iii)  Taxable  income  under  the 
recharacterization  of  this  section — (A)  Fast- 
pay  shareholders.  Under  paragraphs  (c)  and 
(g)(2)(i)(B)  of  this  section,  the  fast-pay 
shareholders'  taxable  income  attributable  to 
the  fast-pay  arrangement  for  periods  before 
January  1,  2000,  is  the  interest  deemed  paid 
on  the  financing  instruments.  For  purposes  of 
paragraph  (g)(2)(i)(B)  of  this  section,  the  fast- 
pay  shareholders'  taxable  income  as  a  group 
is  as  follows: 


Taxable  period 

Taxable 
Income 

1/1/97-12/31/97  

$8,574 

1/1/98-12/31/98 

1/1/99-12/31/99  

7.852 
7,067 

Total  

23.493 

(B)  Benefited  shareholders.  Under 
paragraphs  (c)  and  (g)(2)(i)(B)  of  this  section, 


the  benefited  shareholders  compute  their 
taxable  income  attributable  to  the  fast-pay 
arrangement  for  periods  before  January  1 , 
2000,  by  subtracting  the  interest  deemed  paid 
on  the  financing  instruments  from  the 
dividends  actually  and  deemed  paid  on  the 
benefited  stock.  For  purposes  of  paragraph 
(g)(2j(i)(B)  of  this  section,  the  benefited 
shareholders'  taxable  income  as  a  group  is  as 
follows: 


T 


Taxable  period 


Dividends  paid 

on  benefited 

stock 


Interest  paid  on 

financing 

instalments 


Taxable 
income 


1/1/97-12/31/97 
1/1/98-12/31/98 
1/1/99-12/31/99 

Total  


$18,000 
18,000 
18,000 


($8,574) 
(7,852) 
(7,067) 


$9,426 
10,148 
10,933 


54,000 


(23,493) 


30,507 


(iv)  Limit  on  taxable  income  under 
paragraph  (g)(2)(i)  of  this  section — (A)  Fast- 
pay  shareholders.  For  periods  before  January 
1,  2000,  the  fast-pay  shareholders  have  the 
same  taxable  income  under  the 
recharacterization  of  Notice  97-21  and 
paragraph  (g)(2)(i)(A)  of  this  section  ($23,493) 
as  they  have  under  the  recharacterization  of 
paragraphs  (c)  and  (g)(2)(i)(B)  of  this  section 
($23,493).  Thus,  under  paragraph  (g)(2)(i)  of 
this  section,  the  fast-pay  shareholders  may 
limit  their  taxable  income  attributable  to  the 
fast-pay  arrangement  for  periods  before 
January  1.  2000,  to  $23,493  (as  a  group). 

(B)  Benefited  shareholders.  For  periods 
before  January  1,  2000,  the  benefited 
shareholders  have  taxable  income 
attributable  to  the  fast-pay  arrangement  of 
$30,385  under  the  recharacterization  of 
Notice  97-21  and  paragraph  (g)(2)(i)(A)  of 
this  section,  and  taxable  income  of  $30,507 
under  the  recharacterization  of  paragraphs  (c) 
and  (g)(2)(i)(B)  of  this  section.  Thus,  under 
paragraph  (g)(2)(i)  of  this  section,  the 
benefited  shareholders  may  limit  thsir 
taxable  income  attributable  to  the  fast-pay 
arrangement  for  periods  before  January  1 , 
2000,  to  either  $30,385  (as  a  group)  or 
$30,507  (as  a  group). 

(v)  Adjustment  to  taxable  income  under 
paragraph  (g)(2)(ii)  of  this  section.  Under 


paragraph  (g)(2)(ii)  of  this  section,  any 
benefited  shareholder  that  limited  its  taxable 
income  to  the  amount  determined  under 
paragraph  (g)(2)(i)(A)  of  this  section  must 
include  as  an  adjustment  to  taxable  income 
the  excess,  if  any,  of  the  amount  determined 
under  paragraph  (g)(2)(i)(B)  of  this  section, 
over  the  amount  determined  under  paragraph 
(g)(2)(i)(A)  of  this  section.  If  all  benefited 
shareholders  limited  their  taxable  income  to 
the  amount  determined  under  paragraph 
{g)(2)(i)(A)  of  this  section,  then  as  a  group 
their  adjustment  to  income  is  $122  ($30,507, 
minus  $30,385).  Each  shareholder  must 
include  its  adjustment  in  income  for  the 
taxable  year  that  includes  January  1,  2000. 

Example  2.  REIT  holds  debt  issued  by  a 
benefited  shareholder — (i)  Facts.  The  facts 
are  the  same  as  in  Example  1  of  this 
paragraph  (g)(2)  except  that  corporation  Z 
holds  800  shares  (80  percent)  of  the  benefited 
stock,  and  Z,  instead  of  a  third  party,  issues 
the  mortgage  note  acquired  by  Y. 

(ii)  Recharacterization  under  Notice  97-21. 
Because  Y  holds  a  debt  instrument  issued  by 
Z,  the  fast-pay  arrangement  is  recharacterized 
under  Notice  97-21  as  an  arrangement  in 
which  Z  issued  one  or  more  instruments 
directly  to  the  fast-pay  shareholders  and  the 
other  benefited  shareholders. 


(A)  Fast-pay  shareholders.  Consistent  with 
this  recharacterization,  Z  is  treated  as  issuing 
a  debt  instrument  to  the  fast-pay 
shareholders  for  $100,000.  The  debt 
instrument  provides  for  five  annual 
payments  of  $17,000  and  an  additional 
payment  of  $50,000  in  year  five.  Thus,  the 
debt  instrument's  yield  to  maturity  is  8.574 
percent  per  annum,  compounded  aiuiually. 

(B)  Benefited  shareholders.  Z  is  also  treated 
as  issuing  a  debt  instrument  to  the  other 
benefited  shareholders  for  $20,000  (200 
shares  multiplied  by  $100,  or  20  percent  of 
the  $100,000  paid  to  Y  by  the  benefited 
shareholders  as  a  group).  This  debt 
instrument  provides  for  five  annual 
payments  of  $200  and  an  additional  payment 
of  $30,000  in  year  five.  The  debt  instrument's 
yield  to  maturity  is  9.304  percent  per  annum, 
compounded  annually. 

(C)  Issuer's  interest  expense  under  Notice 
97-21.  Under  Notice  97-21,  Z's  interest 
expense  attributable  to  the  fast-pay 
eurangement  for  periods  before  January  1. 
2000,  equals  the  interest  accrued  on  the  debt 
instrument  held  by  the  fast-pay  shareholders, 
plus  the  interest  accrued  on  the  debt 
instrument  held  by  the  benefited 
shareholders  other  than  Z.  For  purposes  of 
paragraph  (g)(2)(i)(A)  of  this  section,  Z's 
interest  expense  is  as  follows: 


Taxable  period 


1/1/97-12/31/97 
1/1/98-12/31/98 
1/1/99-12/31/99 

Total  


Accrued  interest 

fast-pay 

shareholders 


($8,574) 
(7,852) 
(7,067) 


(23,493) 


Accrued 
interest  other 

benefited 
shareholders 


($1,861) 
(2,015) 
(2,184) 


(6,060) 


Total  interest 
expense 


($10,435) 
(9,867) 
(9,251) 


(29,553) 


(iii)  Recharacterization  under  this  section. 
Under  paragraphs  (c)  and  (g)(2)(i)(B)  of  this 
section,  Z's  taxable  income  attributable  to  the 
fast-pay  arrangement  for  periods  before 
January  1,  2000,  equals  Z's  share  of  the 
dividends  actually  and  deemed  paid  on  the 


benefited  stock  (80  percent  of  the  outstanding     Z.  For  purposes  of  paragraph  (g)(2)(i)(B)  of 
benefited  stock),  reduced  by  the  sum  of  the         this  section,  Z's  taxable  income  is  as  follows: 
interest  accrued  on  the  note  held  by  Y  and 
the  interest  accrued  on  the  financing 
instruments  deemed  to  have  been  issued  by 
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Taxable  period 


Dividends 

tDenefited 

stocl< 


Accrued 

Interest  on 

debt  held  by  Y 


Accrued 
interest  financ- 
ing instru- 
ments 


Taxable 
expense 


1/1/97-12/31/97 
1/1/98-12/31/98 
1/1/99-12/31/99 

TotaJ  


$14,400 
14,400 
14,400 


($18,000) 
(18,000) 
(18,000) 


($6,859) 
(6,281) 
(  5,654) 


($10,459) 
(9,881) 
(9,254) 


43,200 


(54,000) 


(18,794) 


(29,594) 


(iv)  Limit  on  ttv  able  income  under  this 
paragraph  (g)(2j.  1  "or  periods  before  January 
1,  2000,  Z  has  a  ta  icable  loss  attributable  to 
the  fast-pay  arranj  ement  of  $29,553  under 
the  recharacteriza  ion  of  Notice  97-21  and 
paragraph  (g)(2)(i)  A)  of  this  section,  and  a 


taxable  loss  of  $2< 
recharacterization 
(g)(2)(i)(B)ofthis 
paragraph  (g)(2)(i; 


,594  under  the 
of  paragraphs  (c)  and 
I  ;ection.  Thus,  under 
of  this  section,  Z  may 
report  a  taxable  la  5s  attributable  to  the  fast- 
pay  arrangement  I  ar  periods  before  January  1, 
2000,  of  either  $21  ,553  or  $29,594.  Under 
paragraph  (g)(2)(ii  ,  Z  has  no  adjustment  to 


its  taxable  income 
includes  January 


for  its  taxable  year  that 
2000. 


(3)  Rule  to  coi  nply  with  this  section. 


To  comply  with 


this  section  for  each 


taxable  year  in  \  /hich  it  failed  to  do  so, 
a  taxpayer  shou  d  file  an  amended 
return.  For  taxal  ile  years  ending  before 
Janaury  10,  2001 1,  a  taxpayer  that  has 
complied  with  I  lotice  97-21,  1997-1 
C.B.  407  (see  §e  01.601(d)(2)  of  this 
chapter),  for  all  such  taxable  years  is 
considered  to  hi  ve  complied  with  this 
section  and  limi  ted  its  taxable  income 
under  paragrapl  (g}(2)(i)(A)  of  this 
section. 

(4)  Reporting  -equirements.  The 
reporting  requirements  of  paragraph  (f) 
of  this  section  apply  to  taxable  years  (of 
the  person  required  to  file  the 
statement)  endimg  after  Janaury  10, 
2000.  I 

PART  602— OMb  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 


Par.  5.  The  authority 
602  continues  tc 


Authority:  26  U 

Par.  8.  Sectioi  i 
by  adding  an  en  ly 
to  the  table  to 


read 
§602.101     0MB  Control  numbers. 

*  *  * 

(6)*    *    * 


CFR  part  or  section 
identified  and 


1.7701(l)-3 


citation  for  part 
read  as  follows: 


S.C.  7805. 

602.101(b)  is  amended 
in  numerical  order 
as  follows: 


where 
jescribed 


Cun^nt 

0MB  control 

No. 


1545-1642 


Approved:  December  10,  1999. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
Robert  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-114  Filed  1-7-00;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual;  Miscellaneous 
Amendments 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  dociunent  describes  the 
numerous  amendments  consolidated  in 
the  Transmittal  Letter  for  Issue  55  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  amendments  reflect  changes  in 
mail  preparation  requirements  and  other 
miscellaneous  rules  and  regulations  not 
previously  published  in  the  Federal 
Register. 

EFFECTIVE  DATE:  January  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Emmerth,  (202)  268-2363. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  title  39, 
Code  of  Federal  Regulations,  part  111, 
contains  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 
mail  services,  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use,  and 
standards  for  rate  eligibility  and  mail 
preparation.  The  document  is  amended 
and  republished  about  every  six 
months,  with  each  issue  sequentially 
numbered.  Interim  updates  of  the  DMM 
are  posted  monthly  on  the  USPS  Postal 
Explorer  web  site  (http://pe.usps.gov). 
DMM  Issue  55,  the  next  printed  edition, 
is  scheduled  for  release  on  January  10, 
2000.  Issue  55  will  contain  all  changes 
previously  published  in  the  Federal 
Register  and  all  changes  listed  below. 
The  following  excerpt  fi-om  section  101 0, 
Summary  of  Changes,  of  the  transmittal 
letter  for  DMM  Issue  55  covers  the 
minor  changes  not  previously  described 


in  interim  or  final  rules  published  in  the 
Federal  Register.  Announcements  of 
these  minor  changes  were  first 
published  in  various  issues  of  the  Postal 
Bulletin,  an  official  biweekly  document 
published  by  the  Postal  Service.  In 
addition,  the  revised  table  of  contents  of 
DMM  Issue  55  is  presented. 

Domestic  Mail  Manual  Issue  55 

Summary  of  Changes 

A  Addressing 

AOIO.1.2  and  AOIO.3.2  are  amended 
to  correct  information  on  the  placement 
of  private  mailbox  numbers.  Effective  6- 
3-99. 

AOIO.1.2  and  AOIO.3.2  are  amended 
and  AOIO.5.3  is  added  to  reflect  changes 
to  regulations  relevant  to  mail  delivery 
procedures  to  a  commercial  mail 
receiving  agency  (CMRA).  Effective  4- 
24-99. 

A040.3.3  is  amended  to  clarify  the 
standards  for  placement  of  an  optional 
endorsement  line  when  used  with  the 
exceptional  address  format.  Effective  9- 
9-99. 

A950.5.4  is  revised  to  incorporate 
changes  to  PS  Form  3553,  Coding 
Accuracy  Support  System  (CASS) 
Summary  Report.  Effective  2-1 1-99. 

C  Characteristics  and  Content 

COIO.6.2  is  added  to  clarify  standards 
for  items  mailed  in  USPS-provided 
Express  Mail  and  Priority  Mail 
packaging.  Effective  9-9-99. 

C022.3.3,  C023.2.2,  and  C023.8.5  are 
revised  to  reflect  organizational  changes 
for  rulings  and  appeals  authority. 
Effective  8-12-99. 

C023  is  revised  to  clarify  the 
hazardous  material  standards 
concerning  the  use  of  shipping  papers 
and  the  requirements  for  flammable  and 
magnetized  materials.  Effective  5-6-99. 

C023.4.0  is  revised  to  clarify  the 
standards  that  apply  to  flammable  and 
combustible  liquids  in  domestic  mail. 
Effective  12-2-99. 

C023.11.4  is  amended  to  change  the 
standards  that  apply  to  dry  ice  in 
domestic  mail  via  surface 
transportation.  Effective  5-6-99. 

C023.11.4  is  revised  to  clarify  the 
standards  that  apply  to  dry  ice  in 
domestic  mail.  Effective  11-5-98. 
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ClOO.2.6  is  revised  to  clarify  the 
format  standards  for  First-Class  Mail 
card  rate  eligibility.  Effective  9-9-99. 

CIOO.2.6,  CIOO.2.7,  and  ClOO.2.8  are 
amended  to  clarify  the  format  standards 
for  cards.  Effective  5-6-99. 

C200.1.5  is  revised  to  allow  a 
supplement's  dimensions  to  exceed 
those  of  the  host  publication  when  the 
publication  and  the  supplement  are 
fully  wrapped.  Effective  12-17-98. 

C200.1.1,  C200.1.10,  C200.4.1,  and 
C200.4.3  are  amended  to  clarify  postal 
standards  regarding  label  carriers, 
wrappers,  and  printed  features.  Effective 
3-11-99. 

C820  is  revised  to  clarify 
specifications  for  automation  flats. 
Effective  12-14-98. 

C820.3.3  is  corrected  to  show  the 
correct  thickness  for  automation  flats. 
Effective  12-3-98. 

C820.4.3  is  revised  to  add  two 
alternative  mailpiece  identification 
endorsements  for  polywrapped 
automation  flats.  Effective  5-6-99. 

The  title  of  C840  is  revised  for  clarity. 
Effective  3-14-99. 

C850  is  revised  to  include  information 
about  barcode  formatting  requirements 
for  delivery  confirmation  barcodes. 
Effective  3-14-99. 

D  Deposit,  Collection,  and  Delivery 

D041.2.8  is  revised  to  clarify  the 
circumstances  under  which  customers 
of  rural  emd  highway  contract  routes 
may  shcue  a  single  mail  receptacle. 
Effective  2-11-99. 

D042.2.5,  D042.2.6,  and  D042.2.7  are 
revised  to  reflect  changes  to  regulations 
relevant  to  mail  delivery  procedures  to 
a  commercial  mail  receiving  agencv 
(CMRA).  Effective  4-24-99. 

D230.3.11  and  D230.6.2  are  revised  to 
reflect  organizational  changes  for 
rulings  and  appeals  authority.  Effective 
8-12-99. 

D910.5.3  is  revised  to  expand  the 
application  of  location-based  fees  for 
post  office  boxes.  Effective  1-10-99. 

D910.5.3  is  revised  to  correct  fee 
assignments  previously  published. 
Effective  1-10-99. 

E  Eligibility 

E060  is  revised  to  reflect  changes  in 
procedures  for  penalty  mail.  Effective  2- 
11-99. 

E060.9.6  is  amended  to  change  the 
name  and  address  of  Stamp  Fulfillment 
Services  (formerly  the  Philatelic 
Fulfillment  Service  Center).  Effective  9- 
9-99. 

E060.12.7,  E213.3.7,  E213.4.3, 
E214.3.8,  E214.3.11,  E270.9.6, 
E670.10.3,  and  E670.il. 3  are  revised  to 
reflect  organizational  changes  for 
rulings  and  appeals  authority.  Effective 
8-12-99. 


EllO.1.3,  EllO.4.1,  E140.1.1, 
E611.1.2,  E612.4.7,  and  E612.4.9  are 
revised  to  provide  for  the  Mailing 
Online  market  test.  Effective  10-22-98. 

EllO.1.3,  EllO.4.1,  E140.1.1, 
E611.1.2,  E612.4.7,  and  E612.4.9  are 
amended  to  terminate  the  Mailing 
Online  market  test.  Effective  10-29-99. 

E120.1.4  is  amended  and  E500.1.6  is 
added  to  clarify  standards  for  items 
mailed  in  USPS-provided  Express  Mail 
and  Priority  Mail  packaging.  Effective 
9-9-99. 

E150.2.0  is  amended  to  change  the 
application  process  for  customers  who 
want  to  participate  in  the  Qualified 
Business  Reply  Mail  (QBRM)  program. 
Effective  5-6-99. 

E211.10.3  is  revised  to  allow 
publishers  of  bound  and  unbound 
publications  the  option  of  printing  the 
Periodicals  identification  statement  on 
the  table  of  contents  page.  Effective  12- 
2-99. 

E230,  E250,  E620,  and  E651  are 
amended  to  implement  new  labeling  list 
LOOl  and  optional  package  reallocation. 
Effective  7-29-99. 

E270.2.4  and  E270.5.5  are  added  to 
provide  for  a  rate  anomaly  for  Nonprofit 
and  Classroom  Periodicals  publications. 
Effective  8-1-99. 

E613.1.0  is  revised  to  clarify 
minimum  and  maximum  weights  for 
Standard  Mail  (B)  subclasses.  Effective 
6-3-99. 

E651.1.1,  E651.2.2,  E651.2.6, 
E651.3.8.  E652.3.0,  and  E652.4.2  are 
revised  to  clarify  and  add  procedures  for 
destination  entry  rate  mailings  and 
plant-verified  drop  shipment  (PVDS) 
mailings  to  standardize  requirements  for 
Standard  Mail  (A)  and  (B)  and  to 
improve  Periodicals  service.  Effective  9- 
9-99. 

E651.2.2C  and  E652.4.2e  are  amended 
to  change  loading  requirements  for 
Periodicals  and  Standard  Mail  on  the 
same  vehicle.  Effective  1-1-00. 

E652  Exhibit  6.0,  Exhibit  7.0,  and 
Exhibit  8.0  are  revised  to  change  and 
add  ZIP  Codes  for  Parcel  Post  discounts. 
Effective  1-10-99. 

E652  Exhibit  7.0  and  Exhibit  8.0  are 
amended  to  change  and  add  ZIP  Codes 
for  Parcel  Post  discounts  and  to  correct 
existing  entries  for  some  ZIP  Codes. 
Effective  9-9-99.  i 

E652  Exhibit  8.0  is  amended  to  add, 
change,  and  delete  ZIP  Codes  for  Parcel 
Post  discounts.  Effective  1-10-00. 

E652  Exhibit  8.0  is  revised  to  change 
a  postal  facility  address.  Effective  2-11- 
99. 

E670.5.7  is  revised  to  change  the 
standards  for  mail  matter  eligible  to  be 
sent  at  Nonprofit  Standard  Mail  rates. 
Effective  ^9-99. 


E670.5.11  is  revised  to  increase  the 
value  of  low-cost  products  mailable  at 
Nonprofit  Standard  Mail  rates.  Effective 
1-1-99.  ^ 

F  Forwarding  and  Related  Services 

FOIO.8.2  is  revised  to  reflect 
organizational  changes  for  rulings  and 
appeals  authority.  Effective  8-12-99. 

Exhibit  FOIO.4.1  is  amended  and 
F020.2.7  is  added  to  reflect  changes  to 
regulations  relevant  to  mail  delivery 
procedures  to  a  conunercial  mail 
receiving  agency  (CMRA).  Effective  4- 
24-99. 

G  General  Information 

G020.3.4,  G900.2.3,  and  G900.2.7  are 
revised  to  reflect  organizational  changes 
for  rulings  and  appeals  authority. 
Effective  8-12-99. 

G043  and  G900.1.4  are  amended  to 
change  the  n^me  and  address  of  Stamp 
Fulfillment  Services  (formerly  the  - 
Philatelic  Fulfillment  Service  Center). 
Effective  9-9-99. 

G092  is  amended  to  reflect  changes  to 
experimental  classifications  and  rates 
for  nonletter-size  Business  Reply  Mail 
(BRM).  Effective  6-8-99. 

G093  is  added  to  provide  for  the 
Mailing  Online  market  test.  Effective 
10-22-98. 

G093  is  deleted  to  terminate  the 
Mailing  Online  market  test.  Effective 
10-29-99. 

L  Labeling  Lists 

LOOl  is  added  to  implement  optional 
package  reallocation.  Effective  7-29-99. 

LOOl  is  revised  to  reflect  changes  in 
mail  processing  operations.  Effective  7- 
29-99. 

LOOl,  L002,  L003.  and  L005  are 
revised  to  reflect  changes  in  mail 
processing  operations.  Effective  7-29- 
99. 

LOOl,  L002.  L003,  L004.  L005,  and 
L801  are  revised  to  reflect  changes  in 
mail  processing  operations.  Effective 
11-18-99. 

L002,  L005,  and  L801  are  revised  to 
reflect  changes  in  mail  processing 
operations.  Effective  1-28-99. 

L002,  L003,  LOOS,  and  L801  are 
revised  to  reflect  changes  in  mail 
processing  operations.  Effective  12-3- 
98. 

L004  and  L803  are  amended  to  reflect 
changes  in  mail  processing  operations. 
Effective  5-6-99. 

M  Mail  Preparation  and  Sortation 

MOll,  M031,  M032,  M033,  M041. 
M045,  M200,  and  M620  are  amended  to 
implement  new  mailing  list  LOOl  and 
optional  package  reallocation.  Effective 
7-29-99. 

MOl 2.2.2  is  amended  to  clarify 
standards  for  marking  exceptions  for 
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automation  letl  ers  and  flats.  Effective 
11^-99. 

MOl 2.2.2  is  <  mended  to  add  new 
automation  ma  'kings  for  MLOCR- 
prepared  First-  lilass  Mail  and  Standard 
Mail  (A)  letters  Effective  1-3-00. 

M012.3.1,  M  n2.3.2.  and  M630.1.1  are 
revised  to  allo\  r  customers  to  use 
"Parcel  Select'  markings  in  place  of,  or 
in  addition  to.  he  currently  required 
markings  for  pi  eces  entered  at  Parcel 
Post  DBMC.  DS  CF,  and  DDU  rates. 
Effective  9-9-?  9. 

M013.1.1.  M  )14.2.4,  and  M014.2.5  are 
revised  to  shov  specific  markings  for 
optional  endor  lement  and  carrier  route 
information  lir  es  on  packages  mailed  at 
certain  rates.  E  fective  7-1-99. 

MOl  3. 1.5  is  i  dded  to  clarify  the 
standards  for  p  acement  of  an  optional 
endorsement  li  le  when  used  with  the 
exceptional  adi  Iress  format.  Effective  9- 
9-99. 

M041.2.0  ani  I  M041.3.0  are  revised  to 
allow  mailers  t )  stack  pallets  four  tiers 
high  subject  to  certain  limitations. 
Effective  2-11-99. 

M072  is  revii  ed  to  incorporate 
standards  for  L  ibel  23,  Priority  Mail 
Drop  Shipment  Label.  Effective  12-17- 
98. 

M072.3.2  is  i  evised  to  add  a  new 
optional  mark!  ig  for  pieces  contained  in 
an  Express  Mai  1  or  Priority  Mail  drop 
shipment  and  I  o  add  a  new  minimum 
type  size  requii  ement  for  required  rate 
markings  on  pi  3ces  in  a  drop  shipment. 
Effective  9-9-«  9. 

M810.1.3  is  1  evised  to  incorporate 
new  automatio  i  markings  for  MLOCR- 
prepared  First-  "lass  Mail  and  Standard 
Mail  (A)  letters .  Effective  1-3-00. 

M820.1.5  is  1  evised  to  clarify 
specifications   or  automation  flats. 
Effective  12-1'  -98. 

M820.1.9  is  1  evised  to  show  that  for 
Periodicals,  pa  :kages  of  automation 
mail  and  packs  ges  of  nonautomation 
mail  may  be  sa  :ked  together  in  3-digit, 
SCF,  ADC,  and  mixed  ADC  sacks. 
Corrects  langui  ge  originally  published 
in  Postal  Bulle  in  21982  (10-8-98J. 
-98. 


Effective  12-31 
P  Postage  and 

POll  is  revised 
procedures  for  pi 
11-99. 

P011.4.2,P0  1 
P014.4.9,  P710 
P720.2.8,  P730 
P760.1.11.and 
reflect  organizi  tional 
rulings  and  ap  )eals 
8-12-99. 

POll. 4.0  ant 
clarify  appeal 
deficiency  assessments 
standardize  tir  le 


'ayment  Methods 

to  reflect  changes  in 
enalty  mail.  Effective  2- 

1.5.1,P014.4.6, 
4.5,  P710.4.9,  P720.2.4, 
2.5.  P730.2.8.  P760.1.9, 
P760.1.13  are  revised  to 
changes  for 
authority.  Effective 


POll. 5.0  are  revised  to 
rocedures  for  revenue 
and  to 
limits  for  appealing  all 


revenue  deficiency  rulings  at  30  days. 
Effective  9-9-99. 

P012  is  amended  to  implement  new 
labeling  list  LOOl  and  optional  package 
reallocation.  Effective  7-29-99. 

P013.1.4,  P013.1.5,  and  P013.2.2  are 
amended  to  clarify  language  about 
computing  postage  for  single-piece  rate 
mailings  and  Express  Mail  and  to 
remove  references  to  Presorted  Priority 
Mail,  which  was  eliminated  on  January 
10,  1999.  P013.1.6  is  deleted  because  all 
current  postage  meters  are  able  to  print 
fractional  postage  amounts.  Effective  9- 
9-99. 

P014.2.4  is  revised  to  indicate  that  a 
full  refund  may  be  given  for  delivery 
confirmation  if  no  service  is  provided. 
Effective  3-14-99. 

P014.2.10  is  revised  to  clarify 
exchange  and  refund  procedures  for 
Breast  Cancer  Research  semi-postal 
stamps.  Effective  1-10-99. 

P014.4.14,  P014.4.17.  and  P760  are 
revised  to  incorporate  new  automation 
markings  for  MLOCR  prepared  First- 
Class  Mail  and  Standard  Mail  (A) 
letters.  Effective  1-3-00. 

P021.2.1  and  P021.2.6  are  amended  to 
change  the  name  and  address  of  St£imp 
Fulfillment  Services  (formerly  the 
Philatelic  Fulfillment  Service  Center). 
Effective  9-9-99. 

P040.5.1  is  revised  to  provide  for  the 
Mailing  Online  market  test.  Effective 
10-22-98. 

P040.5.ld  is  deleted  to  terminate  the 
Mailing  Online  market  test.  Effective 
10-29-99. 

P070.2.0  is  amended  to  provide  an 
exception  to  printing  a  permit  imprint 
on  the  outside  of  a  Periodicals 
publication  when  mailing  First-Class 
Mail  or  Standard  Mail  (A)  enclosures. 
Effective  7-29-99. 

PIOO.3.2  and  PlOO.3.3  are  deleted  to 
correct  information  about  Presorted 
Priority  Mail  originally  published  in 
Postal  Bulletin  21984A.  Effective  1-10- 
99. 

R  Rates  and  Fees 

ROOO.4.0  and  R900.9.0  are  revised  to 
correct  rate  errors.  Effective  1-10-99. 

R200.1.3,  R200.2.3,  R200.3.3, 
R200.4.3,  and  R200.5.3  are  amended  to 
clarify  eligibility  for  Periodicals  SCF 
and  DU  per  piece  rate  discounts. 
Effective  5-6-99. 

R900.7.0  is  revised  to  include  fees  for 
delivery  confirmation  service.  Effective 
3-14-99. 

R900.9.0  is  revised  to  clarify  the 
differences  in  marking  and  treatment 
between  parcels  insured  for  $50  or  less 
and  parcels  insured  for  more  than  $50. 
Effective  10-7-99. 


S  Special  Services 

SOIO.2.9  is  amended  to  correct  a 
reference  to  the  fee  for  indemnity 
claims.  Effective  3-11-99. 

S911,  S913,  S915,  S916,  S921, and 
S930  are  amended  and  S918  is  added  to 
provide  standards  for  delivery 
confirmation  service.  Effective  3-14-99. 

S913.2.3  is  revised  to  clarify  the 
differences  in  marking  and  treatment 
between  parcels  insured  for  $50  or  less 
and  parcels  insured  for  more  than  $50. 
Effective  10-7-99. 

5923  is  revised  to  allow  merchandise 
return  service  permit  holders  to 
distribute  merchandise  return  service 
labels  by  facsimile  transmission  (fax)  to 
customers  or  by  electronic  transmission 
to  customers  who  then  download,  print, 
and  affix  the  labels  to  mailpieces  to  be 
returned  to  the  permit  holders.  Effective 
12-31-98. 

S923.1.0  and  S923.5.0  are  amended  to 
clarify  the  standard  that  requires  that 
instructions  be  given  with  merchandise 
return  service  labels  about  how  and 
where  to  mail  the  parcels.  Effective  6- 
3-99. 

5924  is  revised  to  provide  for  changes 
in  bulk  parcel  return  service  (BPRS)  to 
allow  properly  endorsed  Standard  Mail 
(A)  machinable  parcels  to  be  returned  to 
the  original  mailer  when  recipients  have 
opened,  resealed,  and  redeposited  the 
parcels  in  the  mail  without  paying 
additional  postage.  These  changes  also 
allow  mailers  the  option  to  provide  at 
their  own  expense  a  label  with  a 
barcode  that  can  be  used  by  recipients 
when  returning  a  parcel  to  a  previously 
designated  postal  facility.  Effective  10- 
3-99. 

List  of  Subiects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  404,  414,  3001-3011.  3201-3219, 
3403-3406,  3621,  3626.  5001. 

2.  The  table  at  the  end  of  §  111.3(f)  is 
amended  by  adding  at  the  end  thereof 
a  new  entry  to  read  as  follows: 


§111.3 
Manual. 


(f)* 


Amendments  to  the  Domestic  Mail 
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Transmittal  letter  for  issue 

Dated 

Federal  Register  publication 

55  .... 

*                               * 

* 
January  10,  2000  . 

♦ 

*                               •                               • 

65  FR  [INSERT  PAGE 

NUMBER]. 

3.  Section  111.5  is  revised  to  read  as 
follows: 

§111.5    Contents  of  the  Domestic  Mail 
Manual. 

A    Addressing 

AGOG    Basic  Addressing 
AGIO    General  Addressing  Standards 
AG40    Alternative  Addressing 

Formats 
A060    Detached  Address  Labels 
(DALs) 
A800    Addressing  for  Automation 
A900    Customer  Support 
A91G    Mailing  List  Services 
A920    Address  Sequencing  Services 
A930    Other  Services 
A950    Coding  Accuracy  Support 
System  (CASS) 

C    Characteristics  and  Content 

COCO    General  Information 
COlO    General  Mailability  Standards 
C020    Restricted  or  Nonmailable 

Articles  and  Substances 
CG21     Articles  and  Substances 

Generally 
C022    Perishables 
CG23    Hazardous  Materials 
CG24    Other  Restricted  or 

Nonmailable  Matter 
C030    Norunailable  Written,  Printed, 

and  Graphic  Matter 
CG31    Written,  Printed,  and  Graphic 

Matter  Generally 
C032     Sexually  Oriented 

Advertisements 
CG33    Pandering  Advertisements 
C050    Mail  Processing  Categories 
ClOO    First-Class  Mail 
C200    Periodicals 
C5GG    Express  Mail 
C6GG    Standard  Mail 
C800    Automation-Compatible  Mail 
C810    Letters  and  Cards 
C82G    Flats 
C830    OCR  Standards 
C840    Barcoding  Standards  for 

Letters  and  Flats 
C850    Barcoding  Standards  for 
Standard  Mail  (B)  Machinable 
Parcels 

D    Deposit,  Collection,  and  Delivery 

DGGG    Basic  Information 

DOlO  Pickup  Service 

DG2G  Plant  Load 

DG30  Recall  of  Mail  • 

DG40  Delivery  of  Mail 

D041  Customer  Mail  Receptacles 

D042  Conditions  of  Delivery 


DG7G    Drop  Shipment 

DG71     Express  Mail  and  Priority  Mail 

DG72  Metered  Mail 
DlOO  First-Class  Mail 
D20G    Periodicals 

D21G    Basic  Information 

D230    Additional  Entry 
D500    Express  Mail 
D600    Standard  Mail 
D9GG    Other  Delivery  Services 

D910    Post  Office  Box  Service 

D920    Caller  Service 

D93G    General  Delivery  and  Firm 
Holdout 

E    Eligibility 

EOOG    Special  Eligibility  Standards 
EOlO    Overseas  Military  Mail 
EG2G    Department  of  State  Mail 
EG3G    Mail  Sent  by  U.S.  Armed 

Forces 
E040    Free  Matter  for  the  Blind  and 

Other  Handicapped  Persons 
EG5G    Official  Mail  (Franked) 
E060    Official  Mail  (Penalty) 
E070    Mixed  Classes 
EG8G    Absentee  Balloting  Materials 
ElOO    First-Class  Mail 
EllO    Basic  Standards 
E120    Priority  Mail 
^  E13G    Nonautomation  Rates 
E14G    Automation  Rates 
El 50    Qualified  Business  Reply  Mail 

(QBRM) 
E200    Periodicals 
E210    Basic  Standards 
E211     All  Periodicals 
E212    Qualification  Categories 
E213    Periodicals  Mailing  Privileges 
E2i4    Reentry 
E215    Copies  Not  Paid  or  Requested 

by  Addressee 
E216    Publisher  Records 
E23G    Nonautomation  Rates 
E240    Automation  Rates 
E250    Destination  Entry 
E270    Preferred  Periodicals 
E50G    Express  Mail 
E60G    Standard  Mail 
E610    Basic  Standards 
E61 1     All  Standard  Mail 
E612    Additional  Standards  for 

Standard  Mail  (A) 
E613    Additional  Standards  for 

Standard  Mail  (B) 
E620    Nonautomation  Standard  Mail 

(A)  Rates 
E63G    Standard  Mail  (B) 
E64G    Automation  Standard  Mail  (A) 

Rates 
E650    Destination  Entry 


E651     Regular,  Nonprofit,  and 
Enhanced  Carrier  Route  Standard 
•      Mail 
E652    Parcel  Post 
E67G    Nonprofit  Standard  Mail 

F    Forwarding  and  Related  Services 

FOOO    Basic  Services 
FOIG    Basic  Information 
FG2G    Forwarding 
F03G    Address  Correction,  Address 

Change,  FASTforward,  and  Retimi 

Services 

G    General  Information 

GOOO    The  USPS  and  Mailing 

Standards 
GGIG    Basic  Business  Information 
GOll     Post  Offices  and  Postal 

Services 
G013    Trademarks  and  Copyrights 
GG20    Mailing  Standards 
GG3G    Postal  Zones 
G04G    Information  Resources 
G041     Postal  Business  Centers 
G042    Rates  and  Classification 

Service  Centers 
G043    Address  List  for 

Correspondence 
G09G    Experimental  Classifications 

and  Rates 
G092     Nonletter-Size  Business  Reply 

Mail 
G900    Philatelic  Services 

L    Labeling  Lists 

LGGG    General  Use 
LOOl     5-Digit  Scheme — Periodicals 

Flats  and  Irregular  Parcels  and 

Standard  Mail  (A)  Flats 
LG02    3-Digit  ZIP  Code  Prefix  Matrix 
LGG3     3-Digit  ZIP  Code  Prefix 

Groups — 3-Digit  Scheme  Sortation 
L0G4     3-Digit  ZIP  Code  Prefix 

Groups — ADC  Sortation 
LOGS     3-Digit  ZIP  Code  Prefix 

Groups — SCF  Sortation 
L600    Standard  Mail 
L6G1     BMCs— Machinable  Parcels 
L6G2    BMCs/ASFs— DBMC  Rates 
L6G3    ADCs — Irregular  Parcels 
L6G4    Originating  ADCs — Irregular 

Parcels 
L6G5    BMCs — Nonmachinable  Parcel 

Post 
L8G0    Automation  Rate  Mailings 
L8G1     AADCs — Letter-Size  Mailings 
L8G2     BMC/ ASF  Entry— Periodicals 

and  Standard  Mail  (A) 
L803     Non-BMC/ASF  Entry- 
Periodicals  and  Standard  Mail  (A) 
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M    Mail  Prepa  ration  and  Sortation 

MOOO    Genera  Preparation  Standards 

MOlO  Mailpieces 

Moil  Basic  Standards 

M012  Mark  ings  and  Endorsements 

M013  Optic  nal  Endorsement  Lines 

M014  Carri  jr  Route  Information 

Lines 

M020  Packi  iges  and  Bundles 

M030  Conti  liners 

M031  Labels 

M032  Barcc  ded  Labels 

M033  Sacki  and  Trays 

M040  Palle  s 

M041  Gene  "al  Standards 

M045  Palle  ized  Mailings 

M050  Deliv  ery  Sequence 

M070  Mixe  1  Classes 

M071  Basic^  Information 
M072 


Basic 

Express  Mail  and  Priority 


P    Postage  and 


POOO    Basic  In 
POlO 
POll 
P012 
P013 


Mail  Drop  Shipment 
M073    Coml  ined  Mailings  of 
Standard  N  [ail  (A)  and  Standard 
Mail  (B)  Pa  reels 
M074    Plant  Load  Mailings 
MlOO    First-Chss  Mail 
(Nonauton:  ation) 
Ml 20    Prior  ty  Mail 
Ml 30    Presc  rt'ed  First-Class  Mail 
M200    Periodi  :als  (Nonautomation) 
M500    Express  Mail 
M600    Standai  d  Mail  (Nonautomation) 
M6 1 0    Preso  rted  Standard  Mail  (A) 
M620    Enha  iced  Carrier  Route 

Standard  N  [ail 
M630    Stanc  ard  Mail  (B) 
M800    All  Automation  Mail 
M810    Lette -Size  Mail 
M820    Flat-!  lize  Mail 


Payment  Methods 


ormation 
Generkl  Standards 
Paym(  int 
Docui  lentation 
Rate  i  pplication  and 
Computatii  m 
P014    Refun  Is  and  Exchanges 

e  Stamps  and  Stationery 
Stamp  ed  Stationery 
Postal  e  Stamps 
Precai  iceled  Stamps 
Postaf  e  Meters  and  Meter 


P020 
P021 
P022 
P023 
P030 

Stamps 

P040    Permi 

P070    Mbcec 

Pi  00 


P200 
P500 
P600 
P700 


First-Clt  ss  Mail 
Periodicals 


Express 


Vlail 


Standard  Mail 
Special 


Imprints 

Classes 


ostage  Payment 

Systems 
P710    Mani^st  Mailing  System 

(MMS) 
P720    Optiohal  Procedure  (OP) 

Mailing  Sy  item 
P730    Alten  ate  Mailing  Systems 

(AMS) 


P750    Plant- Verified  Drop  Shipment 

(PVDS) 
P760    First-Class  or  Standard  Mail 

(A)  Mailings  With  Different 

Payment  Methods 

R    Rates  and  Fees 

ROOO  Stamps  and  Stationery 

RlOO  First-Class  Mail 

R200  Periodicals 

R500  Express  Mail 

R600  Standard  Mail 

R900  Services 

S    Special  Services 

SOOO    Miscellaneous  Services 
SOlO    Indemnity  Claims 
S020    Money  Orders  and  Other 

Services 
S070    Mixed  Classes 

S500    Special  Services  for  Express  Mail 

S900    Special  Postal  Services 

5910  Security  and  Accountability 

5911  Registered  Mail 

5912  Certified  Mail 

5913  Insured  Mail 

5914  Certificate  of  Mailing 

5915  Return  Receipt 

5916  Restricted  Delivery  , 

5917  Return  Receipt  for 
Merchandise 

5918  Delivery  Confirmation 

5920  Convenience 

5921  Collect  on  Delivery  (COD)  Mail 

5922  Business  Reply  Mail  (BRM) 

5923  Merchandise  Return  Service 

5924  Bulk  Parcel  Return  Service 
8930  Handling 

I    Index  Information 

lOOO    Information 
101 0    Summary  of  Changes 

1020  References 

1021  Forms  Glossary 

1022  Subject  Index 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-516  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION    . 
AGENCY 

40  CFR  Part  49 
[OAR-FRL-6521-2] 

Indian  Tribes:  Air  Quality  Planning  and 
Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Clarification. 

SUMMARY:  On  February  12,  1998,  EPA 
issued  its  final  rule  on  implementing 
section  301(d)  of  the  CAA  (63  FR  7254, 
Indian  Tribes:  Air  Quality  Planning  and 
Management),  hereafter  known  as  the 


Tribal  Authority  Rule  (TAR).  The  TAR 
specified  provisions  of  the  CAA  for 
which  EPA  may  treat  Indian  tribes  in 
the  same  manner  as  states.  Among  other 
things,  the  preamble  to  the  TAR 
described  a  process  by  which  tribal 
assertions  of  jurisdiction  would  be 
submitted  to  "appropriate  governmental 
entities"  for  review  emd  comment.  The 
purpose  of  this  document  is  to  clarify 
EPA's  position  on  receiving  comments 
on  tribal  jurisdictional  assertions  under 
section  301(d)  of  the  CAA. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  LaRoche,  Office  of  Air  and 
Radiation  (OAR  6101-A),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Washington  DC  20460  at 
(202) 564-7416. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Consistent  with  the  treatment  in  the 
same  manner  as  a  state  (TAS)  process 
that  EPA  has  historically  implemented 
under  the  Clean  Water  and  Safe 
Drinking  Water  Acts,  the  preamble  to 
EPA's  proposed  rule  on  tribal  CAA 
programs  stated  that  the  CAA  TAS 
process  "will  provide  States  with  an 
opportunity  to  notify  EPA  of  boundary 
disputes  and  enable  EPA  to  obtain 
relevant  information  as  needed[.]"  59 
FR  at  43963.  The  proposal  also 
indicated  that  a  principal  concern  in 
utilizing  the  eligibility  process  was  to 
streamline  EPA's  review  of  such 
requests  to  eliminate  needless  delay.  Id. 
In  finalizing  the  TAR  to  provide  for 
notice  to  and  comment  from 
"appropriate  governmental  entities," 
EPA  was  generally  affirming  prior  TAS 
practice.  EPA  also  noted  in  its  proposal 
that  the  CAA  does  not  mandate  a 
specific  process  regarding  TAS 
determinations,  including 
determinations  regarding  jurisdiction. ' 

The  Agency  considers  such  TAS 
determinations  to  be  informal 
adjudications.  Therefore,  primarily  to 
inform  EPA  regarding  the  existence  of 
competing  claims  over  tribes' 
reservation  boundary  assertions  and 
assertions  of  jurisdiction  over  non- 
reservation  areas,  the  TAR  provided  for 


'  The  four  criteria  established  by  the  TAR  to 
determine  a  tribe's  eligibility  to  be  treated  in  the 
same  manner  as  a  state  are:  (1)  The  applicant  is  an 
Indian  tribe  recognized  by  the  Secretary  of  the 
Interior:  (2)  the  Indian  tribe  has  a  governing  body 
carrying  out  substantial  governmental  duties  and 
functions:  (3)  the  functions  to  be  exercised  by  the 
Indian  tribe  pertain  to  the  management  and 
protection  of  air  resources  within  the  exterior 
boundaries  of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction:  and  (4)  the  Indian  tribe  is 
reasonably  expected  to  be  capable  of  carrying  out 
the  function  to  be  exercised  in  a  manner  consistent 
with  the  terms  and  purposes  of  the  CAA  and  all 
applicable  regulations. 
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notice  to  and  a  limited  opportunity  for 
input  by  "appropriate  governmental 
entities,"  which  the  Agency  has  defined 
as  states,  tribes  and  other  federal  entities 
located  contiguous  to  the  tribe  applying 
-for  eligibility.  See  generally  63  FR  at 
7267  (citing  56  FR  64876,  64884  (Dec. 
12,  1991)).  This  practice  recognized,  in 
part,  that  to  the  extent  genuine 
reservation  boundary  or  non-reservation 
jurisdictional  disputes  exist,  the 
assertion  of  such  disputes  is  an 
inherently  govemment-to-govemment 
process.  EPA  further  explained  that  "the 
part  of  the  process  that  involves 
notifying  'appropriate  governmental 
entities'  and  inviting  them  to  review  the 
tribal  applicant's  jurisdictional  assertion 
is  designed  to  be  a  fact-finding 
procedure  to  assist  EPA  in  making  these 
statutorily-prescribed  determinations 
regarding  the  tribes'  jurisdiction;  it  is 
not  in  any  way  to  be  imderstood  as 
creating  or  approving  a  state  or  non- 
tribal  oversight  role  for-a  statutory 
decision  entrusted  to  EPA."  63  FR  at 
7267. 

In  the  preamble  to  its  final  rule,  EPA 
made  clear,  however,  that  others  who 
might  have  information  germane  to  the 
tribe's  jurisdictional  assertions  would 
have  the  opportunity  to  provide  that 
information  to  EPA  through 
"appropriate  governmental  entities." 
The  preamble  stated:  "Nonetheless,  EPA 
seeks  to  make  its  notification  [of  the 
tribe's  application  for  eligibility] 
sufficiently  prominent  to  inform  local 
governmental  entities,  industry  and  the 
general  public  *   *   *."  63  FR  at  7267. 
EPA  also  stated  that  it  "will  consider 
relevant  factual  information  from  these 
sources  as  well,  provided  *   *   *  they  are 
submitted  through  the  identified 
'appropriate  governmental  entities'."  Id. 

n.  Clarification 

Concerns  have  been  raised  about 
whether  this  process  potentially  inhibits 
EPA's  receipt  of  pertinent  information 
on  a  tribe's  jurisdictional  claims.  One 
expressed  concern  is  that  the 
"appropriate  goverrunental  entity"  may 
not  always  pass  the  comments  along  to 
EPA.  In  order  to  avoid  potential 
confusion  and  ensiu-e  that  EPA  receives 
all  potentially  relevant  information 
regarding  a  tribe's  jurisdiction,  EPA 
wishes  to  clarify  its  position  on 
receiving  information  under  the  TAR 
from  persons  other  than  "appropriate 
governmental  entities." 

EPA  continues  to  recognize  that  the 
tribal  eligibility  determination  process 
is  an  inherently  government-to- 
govemment  process.  Normally,  most  of 
the  relevant  information  on 
jurisdictional  boundaries  resides  with 
those  sovereign  entities  most  concerned 


with  the  specific  jurisdictional  claims. 
However,  private  citizens  may  at  times 
possess  information  relevant  to 
jurisdictional  determinations.  In  such 
cases,  EPA  believes  that  nothing  in  the 
nature  of  the  govemment-to-government 
relationship  between  the  U.S.  and  the 
tribe  requires  involvement  of  a  third 
sovereign — the  state — in  order  to 
facilitate  EPA's  receipt  of  information.  It 
has  been  EPA's  general  practice  in 
making  TAS  eligibility  determinations 
to  accept  all  relevant  information 
regarding  such  issues,  whether  or  not  it 
comes  from  "appropriate  governmental 
entities."  In  other  words,  when  a 
member  of  the  public  has  submitted 
relevant  information  on  a  tribe's 
jurisdictional  claims  directly  to  EPA,  it 
has  been  EPA's  practice  to  consider 
those  comments  in  making  its  final 
determination. 

Consequently,  for  purposes  of  the 
TAR,  on  those  occasions  when  a 
member  of  the  public  may  have  relevant 
information  on  a  tribe's  jurisdictional 
claim,  that  information  may  be 
submitted  directly  to  the  appropriate 
EPA  Regional  office.  In  this  context, 
"relevant  information"  is  limited  to 
information  related  to  the  tribe's 
jurisdictional  assertions,  e.g.,  the 
geographic  boundaries  of  the 
reservation,  the  status  of  areas  outside 
the  reservation  boundaries,  agreements 
that  may  limit  the  tribe's  jurisdiction, 
etc.  However,  given  the  goverrmient-to- 
govemment  nature  of  the  process,  as 
well  as  the  need  to  inform  all  affected 
parties  about  relevant  comments  that  are 
submitted,  where  a  member  of  the 
public  elects  to  submit  comments 
directly  to  EPA,  EPA  suggests  that  the 
commenter  also  send  a  copy  to  its 
"appropriate  governmental  entity."  EPA 
will  treat  such  information  in  the  same 
way  it  treats  all  information  received 
during  the  process  and  respond 
accordingly.  All  other  aspects  of  the 
TAS  tribal  eligibility  process,  as 
described  in  the  preamble  and 
regulatory  section  of  the  TAR,  remain 
unchanged. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

Dated:  January  3,  2000. 
Carol  M.  Browner, 

Administrator. 

(FR  Doc.  00-486  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[WY-001-0005;  FRL-6521-1] 

Standards  of  Performance  for  New 
Stationary  Sources;  Supplemental 
Delegation  of  Authority  to  the  State  of 
Wyoming 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Final  rule  and  delegation  of 

authority. 

SUMIAARY:  The  purpose  of  this  docimient 
is  to  inform  the  public  that,  on  June  3, 
1999,  EPA  updated  its  delegation  of 
authority  to  the  State  of  Wyoming  for 
implementation  and  enforcement  of  the 
Federal  new  source  performance 
standards  (NSPS)  as  in  effect  on  July  1, 
1997.  EPA  granted  delegation  in 
response  to  a  May  21,  1999  request  from 
the  Governor  of  Wyoming.  EPA  is  also 
updating  the  table  in  40  CFR  part  60 
regarding  the  NSPS  delegation  status  for 
EPA  Region  VIII  States,  and  EPA  is 
updating  the  Region  Vm  address  listed 
in  40  CFR  part  60. 
EFFECTIVE  DATE:  This  action  will  be 
effective  February  9,  2000.  The 
delegation  of  authority  to  Wyoming 
became  effective  on  Jime  3,  1999. 

ADDRESSES:  Copies  of  the  documents 
relative  to  this  delegation  are  available 
for  inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466.  Copies  of 
the  State  documents  relevant  to  this 
delegation  are  available  for  public 
inspection  at  the  Air  Quality  Division, 
Department  of  Environmental  Quality, 
122  West  25th  Street,  Cheyenne. 
Wyoming  82002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  VIII,  (303) 
312-6445. 
SUPPLEMENTARY  INFORMATION: 

I.  What  Is  the  Purpose  of  This 
Document? 

EPA  provides  notice  that,  on  June  3, 
1999,  we  delegated  authority  to  the 
State  of  Wyoming  to  implement  and 
enforce  the  NSPS  of  40  CFR  part  60  as 
in  effect  on  July  1,  1997.  EPA  is  also 
updating  the  table  in  40  CFR  60.4 
regarding  the  NSPS  delegation  status  for 
Region  VIII  States.  Last,  EPA  is  updating 
the  Region  VIII  address  listed  in  40  CFR 
60.4. 

EPA  considers  these  changes  to  40 
CFR  60.4  to  be  minor  amendments. 
Section  553  of  the  Administrative 
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Procedure  Act, 
provides  that 
cause  finds  tha  I 
procedure  are 
unnecessary  oi 
interest,  the 
without 
opportunity  fo 
Because  these 


ag  mcy 
provic  ing 


go)d 


minor  in  natur  > 
that  there  is 
today's  change 
without  prior 
for  comment, 
procedure  are 
that  this  constitutes 
U.S.C.  553{b)(I ) 
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5  U.S.C.  553(b){B), 
1  vhen  an  agency  for  good 

notice  and  public 
i  mpracticable, 
contrary  to  the  public 
may  issue  a  rule 
_  notice  and  an 
public  comment. 
1  egulatory  changes  are 
EPA  has  determined 
cause  for  making 
to  40  CFR  60.4  final 
I  roposal  and  opportunity 
hus.  notice  and  public 
1  iimecessary.  EPA  finds 
good  cause  under  5 


n.  What  Is  EPA's  Authority  for 
Granting  Deleflation? 

Sections  11(1  111(c)(1)  and  301,  of  the 
Clean  Air  Act  dAct),  as  amended, 
authorize  EPA  to  delegate  authority  to 
implement  anc  enforce  the  NSPS 
standards  set  ojut  in  40  CFR  part  60. 

m.  How  Was  t  le  Delegation  of 
Authority  Grai  ited  by  EPA? 

On  May  21.    999.  the  Governor  of 
Wyoming  subr  litted  a  request  for 
delegation  of  a  ithority  for  the  NSPS  in 
effect  as  of  Jul]  1,  1997.  This  delegation 
request  was  su  jmitted  subsequent  to  the 
State  revising  i  ts  adoption  of  the  Federal 
NSPS  by  refere  nee  in  section  22  of  the 
Wyoming  Air  i  Quality  Standards  and 
Regulations  (V  AQSR).  With  this 
adoption  of  th(  s  NSPS  as  in  effect  on  July 
1,  1997,  the  Sti  ite  adopted  four  new 
NSPS  subparts :  large  municipal  waste 
combustors  foi  which  construction  is 
commenced  af  er  September  20,  1994  or 
for  which  moc  ification  or 
reconstruction  is  commenced  after  June 
19,  1996  (subp  irt  Eb),  volatile  organic 
compound  em  ssions  from  synthetic 
organic  chemii  :al  manufacturing 
industry  reactc  r  processes  (subpart 
RRR),  calciner  i  and  dryers  in  mineral 
industries  (sul  part  UUU),  and 
municipal  solid  waste  landfills  (subpart 
WWW). 

EPA  granted  delegation  of  authority  to 
the  State  of  W;  oming  to  implement  and 
enforce  the  NS  PS  in  effect  as  of  July  1 , 
1997  in  the  fol  owing  letter  dated  June 
3.  1999: 

Honorable  Jim  C  eringer, 
Governor  of  Wy  iming,  State  Capitol. 
Cheyenne,  i  Wyoming  82002 
DearGoverno  Geringer:  On  May  21,  1999, 
you  requested  d  jlegalion  of  authority  for 
revisions  to  the  *Jew  Source  Performance 
Standards  (NSP  >]  in  Section  22  of  the 
Wyoming  Air  Q  lalitv  Standards  and 
Regulations  (\\J  iQSR).  The  State  revised  its 
NSPS  to  reflect  he  Federal  NSPS  in  effect  as 


of  July  1,  1997. 
Subsequent  tc 
regulations.  EP^ 


states  adopting  NSPS 
delegates  the  authority  for 


the  implementation  and  enforcement  of  those 
NSPS.  so  long  as  the  State's  regulations  are 
equivalent  to  the  Federal  regulations.  EPA 
reviewed  the  pertinent  statutes  and 
regulations  of  the  State  of  Wyoming  and 
determined  that  they  provide  an  adequate 
and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  by  the  State  of  Wyoming.  Therefore, 
pursuant  to  Section  111(c)  of  the  Clean  Air 
Act  (Act),  as  amended,  and  40  CFR  Part  60, 
EPA  hereby  delegates  its  authority  for  the- 
implementation  and  enforcement  of  four 
NSPS  to  the  State  of  Wyoming  as  follows: 

(A)  Responsibility  for  all  sources  located, 
or  to  be  located,  in  the  State  of  Wyoming 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  Part  60.  The  categories  of  new  stationary 
sources  covered  by  this  delegation  are  as 
follows:  large  municipal  waste  combustors 
for  which  construction  is  commenced  after 
September  20.  1994  or  for  which 
modification  or  reconstruction  is  commenced 
after  lune  19,  1996  (Subpart  Eb),  volatile 
organic  compound  emissions  from  synthetic 
organic  chemical  manufacturing  industry       * 
reactor  processes  (Subpart  RRR),  calciners 
and  dryers  in  mineral  industries  (Subpart 
UUU),  and  municipal  solid  waste  landfills 
(Subpart  WWW). 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  states  under  Section  111(c)  of 
the  Act.  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  approving 
equivalency  determinations  and  alternative 
test  methods.  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  Therefore,  of  the  NSPS  of  40 
CFR  Part  60  being  delegated  in  this  letter,  the 
following  sections  are  not  delegated  to  the 
State  of  Wyoming: 

(i)  40  CFR  60.703(e),  pertaining  to  volatile 
organic  compound  emissions  from  synthetic 
org'anic  chemical  manufacturing  industry 
reactor  processes  (Subpart  RRR);  and 

(ii)  40  CFR  60.754(a)(5),  pertaining  to 
municipal  solid  waste  landfills  (Subpart 
WWW). 

(C)  As  40  CFR  Part  60  is  updated, 
Wyoming  should  revise  its  regulations 
accordingly  and  in  a  timely  manner. 

This  delegation  is  based  upon  and  is  a 
continuation  of  the  same  conditions  as  those 
stated  in  EPA's  original  delegation  letter  of 
August  2.  1977.  except  that  condition  6, 
relating  to  Federal  facilities,  was  voided  by 
the  Clean  Air  Act  Amendments  of  1977. 
Please  also  note  that  EPA  retains  concurrent 
enforcement  authority  as  stated  in  condition 
3.  In  addition,  if  at  any  time  there  is  a 
conflict  between  a  State  and  Federal  NSPS 
regulation,  the  Federal  regulation  must  be 
applied  if  it  is  more  stringent  than  that  of  the 
State,  as  stated  in  condition  9.  EPA  published 
its  August  2.  1977  delegation  letter  in  the 
notices  section  of  the  September  15,  1977 
Federal  Register  (42  FR  46386),  along  with 
an  associated  rulemaking  notifying  the  public 
that  certain  reports  and  applications  required 
from  operators  of  new  or  modified  sources 
shall  be  submitted  to  the  State  of  Wyoming 
(42  FR  46304).  Copies  of  the  Federal  Register 
are  enclosed  for  your  convenience. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 


to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  Wyoming  will 
be  deemed  to  accept  all  the  terms  of  this 
delegation.  EPA  will  publish  an  information 
notice  in  the  Federal  Register  in  the  near 
future  to  inform  the  public  of  this  delegation, 
in  which  this  letter  will  appear  in  its  entirety. 

If  you  have  any  questions  on  this  matter, 
please  contact  me  or  have  your  staff  contact 
Richard  Long,  Director  of  our  Air  and 
Radiation  Program,  at  (303)  312-6005. 

Sincerely  yours, 
William  P.  Yellowtail, 
Regional  Administrator. 

Enclosures 

cc:  Dan  Olson,  Administrator,  Wyoming  Air 

Quality  Division 

IV.  How  Do  I  Know  Which  NSPS 
Subparts  Have  Been  Delegated  by  EPA 
to  the  States? 

We  publish  a  table  in  40  CFR  60.4  for 
Region  VIII  States  that  identifies,  for 
each  State,  the  NSPS  subparts  for  which 
EPA  has  delegated  authority  to 
implement.  In  this  document,  we 
update  that  table  to  reflect  the  NSPS 
subparts  delegated  to  Wyoming.  We  are 
also  correcting  an  error  in  that  table  to 
identify  that  subpart  E — Incinerators  has 
been  delegated  to  Wyoming. 

V.  What  Are  the  Administrative 
Requirements  Associated  With  This 
Document? 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  (see 
section  I.  of  this  document),  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unhxnded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 


* 
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August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  {62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  minor  action  does  not  involve 
technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  enviroiunental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  imder  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  60 

Enviroimiental  protection.  Air 
pollution  control,  Aluminum, 
ammonium  sulfate  plants.  Beverages, 
Carbon  monoxide.  Cement  industry. 
Coal,  Copper,  Drycleaners,  Electric 
power  plants.  Fertilizers,  Fluoride, 
Gasoline,  Glass  and  glass  products, 
Grains,  Graphic  arts  industry. 
Household  appliances.  Insulation, 
Intergovernmental  relations.  Iron,  Lead, 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants,  Metals,  Motor 
vehicles.  Natural  gas.  Nitric  acid  plants, 
Nitrogen  dioxide.  Paper  and  paper 
products  industry,  Particulate  matter, 
Paving  and  roofing  materials, 
Petroleum,  Phosphate,  Plastics  materials 
and  sjmthetics.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Steel,  Sulfur  oxides,  Tires, 
Urethane,  Vinyl,  Waste  treatment  and 
disposal,  Wool,  Zinc. 

Dated:  December  22, 1999. 
William  P.  YeUowtail, 

Regional  Administrator,  Region  VIII. 

Part  60,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  60— [AMENDED] 

1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411.  7414. 
7416.  and  7601  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990.  Pub.  L.  101-549. 
104  Stat.  2399  (November  15,  1990;  402.  409, 
415  of  the  Clean  Air  Act  as  amended,  104 
Stat.  2399,  unless  otherwise  noted). 

Subpart  A — General  Provisions 

2.  Section  60.4  is  amended  by: 

a.  Revising  the  address  listed  for 
"Region  VIII"  in  paragraph  (a)  to  read  as 
follows;  and 

b.  Amending  the  table  entiUed 
"Delegation  Status  of  New  Soiuce 
Performance  Standards  [(NSPS)  for 
Region  VIU]"  by  adding  a  new  entry  for 
"Eb^Large  Municipal  Waste 
Combustors"  and  by  revising  the  entries 
for  "E— Incinerators."  "RRR— VOC 
Emissions  from  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Reactor  Process,"  "UUU— 
Calciners  and  Dryers  in  Mineral 
Industries,"  and  "WWW — Municipal 
Solid  Waste  Landfills"  to  read  as 
follows: 

§60.4    Address. 

(a)  *  *  * 

Region  VIII  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming), 
Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
lustice,  999  18th  Street,  Suite  500,  Denver, 
CO  80222-2466. 


(C) 


Delegation  Status  of  New  Source  Performance  Standards 

[(NSPS)  for  Region  VIII] 


Subpart 


CO       MV       ND       SD^       UT^       WY 


E — Incinerators (*) 

•  •                             •                             •                             •                 • 
Eb — Large  Municipal  Waste  Combustors  

«  •  *  •  •  * 

RRR — VOC  Emissions  from  Synthetic  Organic  Chemical  Manufacturing  Industry  (SOCMI)  Reactor 
Process  t (*) 

UUU — Calciners  and  Dryers  in  Mineral  Industries (*) 

*  •  «  •  •  • 

WWW— Municipal  Solid  Waste  Landfills  

(*)  Indicates  approval  of  State  regulation. 

1 1ndicates  approval  of  State  regulation  as  part  of  the  State  Implementation  Plan  (SIP). 


(*)        (*)        (*)        (•)        (•) 


n 


(•) 


(*) 


(•)     (*) 


(*)     (*) 


(*)    (*)     (*) 
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BILLING  CODE  6560-9  >-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  3(ll-11  and  301-74 
[FTR  Amdt.  89] 
RIN  3090-AH02 

Federal  Travel  (jlegulation;  Conference 
Planning 

agency:  Office  M  Governmentwide 
Policy.  GSA. 
action:  Final  rule. 


SUMMARY:  The  G  eneral  Services 
Administration  GSA)  is  amending  the 
Federal  Travel  F  egulation  (FTR) 
governing  confe  -ence  planning.  Because 
conferences  havs  different  requirements 
than  routine  ten  porary  duty  (TDY) 
travel.  GSA  is  pi  oviding  specific 
guidance  to  min  imize  overall 
Government  ex{  enses  associated  with 
conferences.  Th  s  amendment  will 
reduce  agency  c  ists  by  easing  the 
administrative  b  urden  of  conference 
planning  and  processing. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte.  Travel  Te  im  Leader.  Travel 
Management  Po  icy  Division  (MTT), 
telephone  202-!  01-0483. 
SUPPLEMENTARY  INFORMATION: 


nl 


A.  Background 

A  proposed 
comments  was 
Register  on  Sep 
50051).  All  compients 
considered  in 
final  rule.  GSA 
comments  fromKhe 
and  the  private 
expressed  su 
changes  and  fi 
and/or  offered 


e  with  request  for 
ublished  in  the  Federal 
ember  15,  1999  (64  FR 
received  were 
formulation  of  the 
eceived  a  total  of  176 

Federal  Government 
lector.  Of  those.  171 

of  the  proposed 
asked  for  clarification 
sliggested  improvements. 


tie 


ippiirt 


IVl! 


Comments 

(a)  Government 
private  sector  o 
the  proposed  c 
common  sense, 
questioned  w 
include  this 
since  Government 
organizations 
myriad  of  di 
some  flexibility 
that  when  the 
such  language 
user  tends  to 


levjl 


aie 


What  are  the  Sij  nificant  Comments  and 
Changes? 

and 


adopted  changes  are: 
policy  usage.  A 
I  ganization  stated  that 
hange  constitutes  "good. 
Additionally,  it 
he^her  it  is  prudent  to 
of  detail  in  the  FTR, 
and  contractor 
confronted  with  a 
ffertnt  circumstances,  and 
is  needed.  It  also  stated 
lists  examples  and 
"not  limited  to."  the 
role  compliance  in 


FFR 


ac  opt : 


lieu  of  judgment.  While  it  is  unclear 
what  "role  compliance"  is.  GSA 
recognizes  that  some  contractors  mirror 
the  FTR  in  developing  their  own  travel 
rules,  but  only  Federal  employees  and 
agencies  are  subject  to  the  FTR.  No 
significant  change,  therefore,  has  been 
made  in  the  FTR  policy. 

(b)  Federal  Management  Regulation 
(FMR)  versus  the  FTR.  Because  this 
policy  encompasses  a  much  broader 
range  of  agency  management  than  the 
travel  function,  i.e..  procurement, 
facilities,  general  and  administrative 
services,  an  agency  questioned  why  this 
guidance  isn't  issued  as  an  FMR.  This 
final  rule  focuses  on  the  total  costs 
involved  in  employee  travel  to 
conferences  and.  therefore,  is 
appropriate  as  part  of  the  FTR. 

(c)  Interagency  Travel  Management 
Committee  (ITMC).  One  comment 
questioned  how  the  ITMC  will  serve  as 
a  resource  for  planning  a  conference 
when  it  is  not  directly  involved  in 
making  conference  arrangements.  GSA 
has  organized  the  ITMC  as  a  forum  of 
approximately  100  Federal  travel  policy 
and  financial  managers.  Active 
communication  and  sharing  of 
information  will  ease  conference 
planning  for  those  Federal  agencies  that 
have  an  infrequent  need  to  plan  a 
conference. 

(d)  Rules  to  co-sponsor  a  conference 
with  an  outside  organization.  One 
comment  suggested  that  the  final  rule 
should  address  situations  in  which  a 
Federal  agency  co-sponsors  a  conference 
with  an  outside  organization. 
Depending  on  who  the  co-sponsor  is, 
the  conference  planners  may  have  to 
consider  ethics  guidelines,  financial 
assistance  regulations,  and  acquisition 
laws  and  regulations.  For  policy 
regarding  acceptance  of  payment  from  a 
non-Federal  source.  GSA  refers  users  to 
FTR  Chapter  304  which  is  written  in 
consultation  with  the  Office  of 
Government  Ethics. 

(e)  Conference  information  package. 
The  third  sentence  of  Appendix  E  to 
Chapter  301.  "Conference  Information 
Package,"  states  that  "You  should 
finalize  the  package  and  send  it  to  the 
printer  at  least  4  weeks  in  advance  of 
the  starting  date."  It  was  suggested  that 
this  is  an  ideal  but  unrealistic  time 
frame  for  preparing  materials  since 
many  conferences  need  to  be  planned 
with  only  one  month's  notice.  GSA 
agrees,  and  has  amended  the  sentence  to 
allow  the  time  fi-ame  as  an  option. 

(f)  Light  refreshments.  To  eliminate 
the  possibility  of  agency  or  individual 
abuse,  specific  guidance  was  requested 
to  define  "light  refreshments."  While 
GSA  does  not  want  to  limit  agencies  to 
a  specific  menu  of  light  refreshments 


(intended  only  as  a  refresher,  not 
intended  to  serve  as  a  meal),  §  301- 
74.10  is  revised  to  add  a  suggested  list 
of  considerations.  The  serving  of  light 
refreshments  for  conference  attendees 
during  morning,  afternoon  and  evening 
breaks,  authorized  by  5  U.S.C.  5702.  is 
a  common  business  practice,  and  should 
not  be  prohibited  for  Government- 
sponsored  conferences. 

(g)  Retention  of  records.  One 
comment  recommended  that  this  rule 
set  a  threshold  based  on  number  of 
attendees  for  the  retention  of  records. 
The  comment  stated  that  without 
specific  guides,  any  event  of  whatever 
size  that  had  one  or  more  attendees  in 
travel  status  would  appear  to  be  subject 
to  the  record  retention  requirements. 
Such  an  all-encompassing  rule  would 
run  counter  to  the  overall  Federal  goal 
of  reducing  unnecessary  paperwork  and 
would  have  no  apparent  benefit  for 
small  events.  GSA  agrees,  and  has 
revised  §  301-74.19  to  require  records 
for  each  conference  the  agency  sponsors 
or  funds,  in  whole  or  in  part  for  30  or 
more  attendees.  The  National  Archives 
and  Records  Administration  issues  the 
General  Record  Schedules  to  provide 
Governmentwide  authority  to  destroy 
records  common  to  several  or  all 
agencies  of  the  Federal  Government. 
The  General  Accoimting  Office  has 
responsibility  for  approving  the  disposal 
of  certain  Federal  records,  including 
those  relating  to  claims  or  demands  by 
or  against  the  Government,  and  those 
subject  to  audit.  If  Federal  agencies  need 
assistance  to  ensure  adherence  for  the 
retention  of  records,  GSA  suggests  that 
agencies  contact  their  agency  records 
officers. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 


Federal  Register /Vol.  65,  No.  6 /Monday,  January  10,  2000 /Rules  and  Regulations 


1327 


E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  301-11 
and  301-74 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  parts  301-11  and 
301-74  are  amended  as  follows: 

PART  301-11— PER  DIEM  EXPENSES 

1.  The  authority  citation  for  part  301- 
11  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

2.  Section  301-11.5  is  revised  to  read 
as  follows: 

§301-11.5    How  will  my  per  diem  expenses 
be  reimbursed? 

Per  diem  expenses  will  be  reimbiu-sed 
by  the: 

(a)  Lodgings-plus  per  diem  method; 

(b)  Reduced  per  diem  method; 

(c)  Conference  lodging  allowance 
-method  (see  §§  301-74.7  and  301-74.22 
of  this  chapter);  or 

(d)  Actual  expense  method. 

3.  Part  301-74  is  revised  to  read  as 
follows: 

PART  301-74— CONFERENCE 
PLANNING 

Subpart  A — Agency  Responsibilities 

Sec. 

301-74.1     What  policies  must  we  follow  in 

planning  a  conference? 
301-74.2    What  costs  should  be  considered 

when  planning  a  conference? 
301-74.3     What  must  we  do  to  determine 

which  conference-'expenditures  result  in 

the  greatest  advantage  to  the 

Government? 
301-74.4    What  should  cost  comparisons 

include? 
301-74.5    How  should  we  select  a  location 

and  a  facility? 
301-74.6    What  can  we  do  if  we  cannot  find 

an  appropriate  conference  facility  at  the 

chosen  locality  per  diem  rate? 
301-74.7    What  is  the  conference  lodging 

allowance? 
301-74.8    Who  may  authorize 

reimbursement  of  the  conference  lodging 

allowance  for  a  Government  sponsored 

conference? 
301.74.9    Who  may  authorize 

reimbursement  of  the  conference  lodging 

allowance  for  a  non-Government 

sponsored  conference? 
301-74.10    May  the  conference  lodging 

allowance  ever  exceed  25  percent  above 

the  lodging  per  diem  rate? 
301-74.11     May  we  provide  light 

refreshments  at  an  official  conference? 


301-74.12    May  we  use  both  the  conference 
lodging  allowance  and  the  actual 
expense  method  of  reimbursement 
concurrently? 

301-74.13    May  we  include  conference 
administrative  costs  in  an  employee's 
per  diem  allowance  payment  for 
attendance  at  a  conference? 

301-74.14    Are  there  any  special 

requirements  for  sponsoring  or  funding  a 
conference  at  a  hotel,  motel  or  other 
place  of  public  accommodation? 

301-74.15    May  we  waive  the  requirement 
in  §301-74.14? 

301-74.16    What  must  be  included  in  any 
advertisement  or  application  form 
relating  to  conference  attendance? 

301-74.17    What  special  rules  apply  when  a 
conference  is  held  in  the  District  of 
Columbia? 

301-74.18    What  policies  and  procedures 
must  we  establish  to  govern  the  selection 
of  conference  attendees? 

301-74.19    What  records  must  we  maintain 
to  document  the  selection  of  a 
conference  site?. 

Subpart  B — Conference  Attendees 

301-74.21     What  is  the  applicable  M&IE  rate 
when  meals  or  light  refreshments  are 
furnished  at  nominal  or  no  cost  by  the 
Government  of  are  included  in  the 
registration  fee? 

301-74.22    When  may  an  employee, 

attending  a  conference,  be  authorized  the 
conference  lodging  allowance? 

301-74.23    Is  the  conference  lodging 
allowance  an  actual  expense 
reimbursement? 

301-74.24     When  should  actual  expense 
reimbursement  be  authorized  for 
conference  attendees? 

Authority:  5  U.S.C.  5707. 

Subpart  A— Agency  Responsibilities 

Note  to  Subpart  A:  Use  of  pronouns  "we  ", 
"you",  and  their  variants  throughout  this 
subpcirt  refers  to  the  agency. 

§  301-74.1    What  policies  must  we  follow  in 
planning  a  conference? 

When  planning  a  conference,  you 
must: 

(a)  Minimize  all  conference  costs, 
including  administrative  costs, 
conference  attendees'  travel  costs,  and 
conference  attendees'  time  costs; 

(b)  Maximize  the  use  of  Government- 
owned  or  Government  provided 
conference  facilities  as  much  as 
possible; 

(c)  Identify  opportunities  to  reduce 
costs  in  selecting  a  particular  conference 
location  and  facility  (e.g.,  through  the 
availability  of  lower  rates  during  the  off- 
season at  a  site  with  seasonal  rates);  and 

(d)  Develop  and  establish  internal 
policies  to  ensure  these  standards  are 
met. 


§  301  -74.2    What  costs  should  be 
considered  when  planning  a  conference? 

When  planning  a  conference,  you 
should  consider  all  direct  and  indirect 
conference  costs  paid  by  the 
Government,  whether  paid  directly  by 
agencies  or  reimbursed  by  agencies  to 
travelers  or  others  associated  with  the 
conference.  Some  examples  of  such 
costs  are: 

(a)  Authorized  travel  and  per  diem 
expenses; 

(b)  Hire  of  rooms  for  official  business; 

(c)  Audiovisual  and  other  equipment 
usage; 

(d)  Computer  and  telephone  access 
fees; 

(e)  Light  refreshments; 

(f)  Printing; 

(g)  Registration  fees; 

(h)  Groimd  transportation;  and 
(lyEmployees'  time  at  the  conference 
and  on  en  route  travel. 

§  301-74.3    What  must  we  do  to  determine 
which  conference  expenditures  result  in  the 
greatest  advantage  to  the  Government? 

To  determine  conference 
expenditiu-es,  you  must: 

(a)  Assure  there  is  appropriate 
management  oversight  of  the  conference 
planning  process; 

(b)  Always  do  cost  comparisons  of  the 
size,  scope,  and  location  of  the  proposed 
conference; 

(c)  Determine  if  a  Government  facility 
is  available  at  a  cheaper  rate  than  a 
commercial  facility; 

(d)  Consider  alternatives  to  a 
conference,  e.g.  teleconferencing;  and 

(e)  Maintain  written  documentation  of 
the  alternatives  considered  and  the 
selection  rationale  used. 

§  301  -74.4    What  should  cost  comparisons 
include? 

Cost  comparisons  should  include,  but 
not  be  limited  to,  a  determination  of 
adequacy  of  lodging  rooms  at  the 
established  per  diem  rates,  overall 
convenience  of  the  conference  location, 
fees,  availability  of  meeting  space, 
equipment,  and  supplies,  and 
commuting  or  travel  distjmce  of 
attendees.  (See  Appendix  E  to  Chapter 
301,  Guidance  for  Conference  Planning.) 

§  301  -74.5    How  should  we  select  a 
location  and  a  facility? 

Site  selection  is  a  final  decision  as  to 
where  to  hold  your  conference.  The 
term  "site"  refers  to  both  the 
geographical  location  and  the  specific 
facility(ies)  selected.  In  determining  the 
best  site  in  the  interest  of  the 
Government,  you  should  exercise  strict 
fiscal  responsibility  to  minimize  costs. 
The  actions  in  §  301-74.3  must  be 
followed.  Cost  comparisons  must  cover 
factors  such  as  those  listed  in  §  301- 
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incurred  up  to  the  conference  lodging 
allowance  rate. 

§301-74.10    May  the  conference  lodging 
allowance  ever  exceed  25  percent  at)ove  the 
lodging  per  diem  rate? 

No,  the  conference  lodging  allowance 
may  not  exceed  25  percent  above  the 
applicable  locality  lodging  per  diem 
rate. 

§301-74.11     May  we  provide  light 
refreshments  at  an  official  conference? 

Yes.  Agencies  sponsoring  a 
conference  may  provide  light 
refreshments  to  agency  employees 
attending  an  official  conference.  Light 
refreshments  for  morning,  afternoon  or 
evening  breaks  are  defined  to  include, 
but  not  be  limited  to,  coffee,  tea,  milk, 
juice,  soft  drinks,  donuts,  bagels,  fi-uit, 
pretzels,  cookies,  chips,  or  muffins. 

§  301  -74. 12    May  we  use  both  the 
conference  lodging  allowance  method  and 
ttie  actual  expense  method  of 
reimbursement  concurrently? 

No.  You  must  only  use  one 
reimbursement  method  per  day  in 
accordance  with  §  301-11.4  of  this 
chapter. 

§301-74.13    May  we  include  conference 
administrative  costs  in  an  employee's  per 
diem  allowance  payment  for  attendance  at 
a  conference? 

No.  Per  diem  is  intended  only  to 
reimburse  the  attendee's  subsistence 
expenses.  You  must  pay  conference 
registration  fees  separately,  either 
directly  or  by  reimbiusing  employees 
who  pay  such  expenses  and  submit 
travel  claims. 

§301-74.14    Are  there  any  special 
requirements  for  sponsoring  or  funding  a 
conference  at  a  hotel,  motel  or  other  place 
of  public  accommodation? 

Yes.  When  you  sponsor  or  fund  (see 
15  U.S.C.  2225a),  in  whole  or  in  part,  a 
conference  at  a  place  of  public 
accommodation  in  the  United  States, 
you  must  use  an  approved 
accommodation  (see  §  300-3.1  of  this 
title),  except  as  provided  in  §  301-74.15. 
This  provision  also  applies  to  the 
government  of  the  District  of  Columbia 
when  it  expends  Federal  funds  for  a 
conference  and  any  non-Federal  entity 
which  uses  Government  funds  to 
sponsor  or  fund  a  conference. 

§301-74.15    May  we  waive  the  requirement 
in  §301-74.14? 

Yes,  if  the  head  of  your  agency  makes 
a  written  determination  on  an 
individual  case  basis  that  waiver  of  the 
requirement  to  use  approved 
accommodations  is  necessary  in  the 
public  interest  for  a  particular  event. 
Your  agency  head  may  delegate  this 


waiver  authority  to  a  senior  agency 
official  or  employee  who  is  given  waiver 
authority  with  respect  to  all  conferences 
sponsored  or  funded,  in  whole  or  in 
part,  by  yoiu'  agency. 

§  301-74.16    What  must  be  included  in  any 
advertisement  or  application  form  relating 
to  conference  attendance? 

(a)  Any  advertisement  or  application 
for  attendance  at  a  conference  described 
in  §  301-74.14  must  include: 

(1)  Notice  of  the  prohibition  against 
using  a  non-FEMA  approved  place  of 
public  accommodation  for  conferences; 
and 

(2)  Notice  that  the  conference  lodging 
allowance  applies  to  Federal  attendees, 
if  applicable. 

(b)  In  addition,  any  executive  agency, 
as  defined  in  5  U.S.C.  105,  shall  notify 
all  non-Federal  entities  to  which  it 
provides  Federal  funds  of  this 
prohibition. 

§301-74.17    What  special  rules  apply  when 
a  conference  is  held  in  the  District  of 
Columbia? 

In  addition  to  the  general  rules 
provided  in  this  part,  the  following 
special  rules  apply: 

(a)  You  may  not  directly  prociue 
lodging  facilities  in  the  District  of 
Columbia  without  specific  authorization 
and  appropriation  from  Congress  (see  40 
U.S.C.  34);  and 

(b)  Any  short-term  conference 
meeting  space  you  obtain  in  the  District 
of  Columbia  must  be  prociued  under  41 
CFR  101-17.101-4. 

Note  to  §301-74.1 7(a):  This  provision  does 
not  prohibit  payment  of  per  diem  to  an 
employee  authorized  to  obtain  lodging  in  the 
District  of  Columbia  while  performing 
official  business  travel. 

§301-74.18    What  policies  and  procedures 
must  we  establish  to  govern  the  selection 
of  conference  attendees? 

You  must  establish  policies  that 
reduce  the  overall  cost  of  conference 
attendance.  The  policies  and  procedures 
must: 

(a)  Limit  your  agency's  representation 
to  the  minimum  number  of  attendees 
determined  by  a  senior  official 
necessary  to  accomplish  your  agency's 
mission;  and 

(b)  Provide  for  the  consideration  of 
travel  expenses  when  selecting 
attendees. 

§  301-74.1 9    What  records  must  we 
maintain  to  document  the  selection  of  a 
conference  site? 

For  each  conference  you  sponsor  or 
fund,  in  whole  or  in  part  for  30  or  more 
attendees,  you  must  maintain  a  record 
of  the  cost  of  each  alternative 
conference  site  considered.  You  must 
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consider  at  least  three  sites.  You  must 
make  these  records  available  for 
inspection  by  yoiu  Office  of  the 
Inspector  General  or  other  interested 
parties. 

Subpart  B — Conference  Attendees 

Note  to  subpart  B:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  agency. 

§  301-74.21    What  is  the  applicable  M&IE 
rate  when  meals  or  light  refreshments  are 
furnished  at  nominal  or  no  cost  by  the 
Government  or  are  included  in  the 
registration  fee? 

When  meals  or  light  refreshments  are 
furnished  at  nominal  or  no  cost  by  the 
Government  or  are  included  in  the 
registration  fee  the  applicable  M&IE  will 
be  calculated  as  follows; 

(a)  If  meals  are  furnished  the 
appropriate  deduction  from  the  M&IE 
rate  must  be  made  (see  §  301-11.18  of 
this  chapter. 

(b)  If  light  refreshments  are  furnished, 
no  deduction  of  the  M&IE  allowance  is . 
required. 

§301-74.22    When  may  an  employee, 
attending  a  conference,  be  authorized  the 
conference  lodging  allowance? 

An  employee,  authorized  to  attend  a 
conference,  may  be  authorized  the 
conference  lodging  allowance  as 
prescribed  in  §§  301-74.8  and  301-74.9. 

§  301-74.23    Is  the  conference  lodging 
allowance  an  actual  expense 
reimbursement? 

No.  The  conference  lodging  allowance 
is  a  separate  method  of  reimbursement 
for  lodgings  expenses. 

§301-74.24    When  should  actual  expense 
reimbursement  t>e  authorized  for 
conference  attendees? 

If  the  conference  lodging  allowance 
still  is  inadequate,  you  may  authorize 
actual  expense  reimbursement  under 
§  301-11.300  of  this  chapter  in  lieu  of 
the  conference  lodging  allowance 
method. 

4.  Chapter  301  is  amended  by  adding 
Appendix  E  to  read  as  follows: 

Appendix  E  to  Chapter  301 — Suggested 
Guidance  for  Conference  Planning 

Terms 

Conference:  A  meeting,  retreat,  seminar, 
symposium  or  event  that  involves  attendee 
travel.  The  term  "conference"  also  apples  to 
training  activities  that  are  considered  to  be 
conferences  under  5  CFR  410.404. 

Conference  lodging  allowance:  The  rate 
that  is  up  to  25  percent  above  the  established 
lodging  per  diem  rate. 

Milestone  schedule:  Deadlines,  which  need 
to  be  reached  in  a  progressive  and  orderly 
manner. 

Planner:  The  person  designated  to  oversee 
the  conference. 


Planning  committee:  Operational  group 
significantly  contributing  to  a  conference's 
overall  success  and  able  to  fully  reflect  the 
needs  of  both  the  agency  and  the  attendees. 

Getting  Started 

Depending  on  the  size,  type,  and  intended 
effect  of  the  conference,  start  planning  a 
minimum  of  one  year  in  advance.  Designate 
a  plcuiner  and  a  planning  committee. 

Planning  Committee 

Functions  typically  include,  but  are  not 
limited  to: 

•  Establishing  a  set  of  objectives. 

•  Developing  a  theme. 

•  Making  recommendations  for  location, 
agenda,  dates,  and  logistics,  e.g.,  schedule, 
exhibits,  speaker. 

•  Making  suggestions  as  to  who  should 
attend. 

•  Serving  as  communications  link  between 
planners  and  participants. 

•  Evaluation  and  follow-up. 

Milestone  Schedule 

(a)  Develop  a  milestone  schedule,  which  is 
essential  to  conference  planning,  by  working 
backward  from  the  beginning  date  of  the 
conference  to  include  each  major  step. 
Examples  include: 

•  Planning  committee  meetings.    • 

•  Preparation  of  mailing  lists. 

•  Letters  of  invitation. 

•  Designation  of  speakers. 

•  Confinnation  letters  to  speakers. 

•  Confirmation  with  site  selection  official. 

•  Preparation  of  agenda. 

•  Preparation  of  specification  sheet. 

•  Location  and  date  selection. 

•  Exhibits. 

•  Budget. 

•  Printing  requirements. 

•  Signage. 

•  Conference  information  packages. 

•  Scheduling  photographer  (if  planned). 

•  Use  of  agency  seal  and  conference  logo. 

•  Handicapped  requirements. 

•  Planning  of  meals  and  refreshments,  if 
appropriate. 

fb)  Establish  completion  dates  for  each 
major  step. 

(c)  Update  and  revise  the  schedule  as 
needed. 

Specification  Sheet 

A  detailed  specification  sheet  is  necessary 
to: 

(a)  Identify  essential  elements  of  a 
conference  which  typically  include,  but  are 
not  limited  to: 

•  Sleeping  rooms  and  on-site  food 
services.  It  is  generally  best  to  estimate  on  the 
low  side  for  the  number  of  sleeping  rooms 
and  meals  to  be  prepared.  Facilities,  unless 
there  is  only  limited  available  space,  are 
usually  prepared  to  increase  the  number  of 
sleeping  rooms  and  meals;  however,  they 
discourage — and  in  some  cases  penalize — 
you  if  the  sleeping  room  and  meal  guarantees 
are  not  met. 

•  Meeting  rooms. 

•  Exhibit  facilities. 

•  Audio-visual  equipment  and  support 
services. 

•  Miscellaneous  support  services. 


•  Sleeping  rooms  with  amenities,  e.g., 
Internet  access,  data  ports,  conference  call, 
and  voice  mail. 

(b)  Determine  costs: 

•  Procurement.  Bring  contracting  officer 
into  the  process  early.  All  agreements  and 
decisions  should  be  written  and  agreed  to  by 
the  agency-contracting  officer  before  being 
sent  to  the  facility. 

•  Government  per  diem  rates.  The 
government  per  diem  rate  applies  to  Federal 
attendees.  Application  of  it  to  non-Federal 
attendees  is  at  the  discretion  of  the  property 
and  conference  negotiator. 

•  Registration  fee.  Generally,  the 
registration  fee  covers  all  direct  expenditures 
of  agency  funds  for  planning  and 
organization  of  a  conference,  e.g.,  meeting 
room  accommodations,  meals,  light 
refreshments  (if  appropriate),  speaker  fees, 
publications,  and  materials.  Anything 
directly  relating  to  the  conference,  except 
liquor,  can  be  included  in  the  fee.  To 
estimate  the  registration  fee,  divide  the 
proposed  budget  by  the  estimated  number  of 
attendees. 

Budgeting 

Decide  how  the  conference  expenses  (other 
than  sleeping  room  accommodations  and 
individual  meals)  will  be  paid,  i.e.,  by  the 
attendee  from  a  training  or  registration  fee,  or 
directly  by  the  agency. 

Conference  Site  Selection 

Minimize  total  costs,  all  foctors  considered. 
Geographic  Location 

In  determining  where  to  locate  the 
conference,  consider: 

•  Targeted  audience. 

•  Total  costs,  including  per  diem, 
transportation,  and  other. 

•  Accessibility  by  car  or  air. 

•  Whether  recreational  activities  are 
necessary. 

•  The  expense  of  desired  facility 
(significant  savings  can  be  achieved  in  off- 
season periods). 

Types  of  Facilities 

•  Federal  Government.  Use  Government- 
owned  or  Government-provided  conference 
facilities  to  the  maximum  extent  possible. 

•  Convention  centers.  Excellent  for  very 
large  meetings,  trade  shpws  and  exhibits; 
usually  located  near  a  large  number  of  hotels. 

•  Colleges  and  universities.  Many  have 
good  meeting  facilities  and  can  offer  sleeping 
accommodations  when  school  is  not  in 
session. 

•  Hotels.  Commercial  facilities  that  may  be 
used  to  meet  all  conference  needs  or  just  the 
room  night  needs. 

•  Conference  centers.  Dedicated  meeting 
facilities;  good  for  smaller  meetings  when 
numerous  breakout  sessions  are  planned. 

Date  Selection 

For  availability  and  economical  reasons, 
the  best  months  are  April,  May.  September, 
October,  and  November.  You  should  book  the 
fiacility  as  early  as  possible  to  increase  the 
chances  of  getting  the  date  you  want. 
However,  pay  particular  attention  to 
commitments  for  September  or  October  due 
to  fiscal  year  budget  considerations. 
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Food  and  Drink 

Meals 

•  You  can  not  generally  use  appropriated 
funds  to  pay  for  meals  for  employees  at  their 
official  duty  stations. 

•  Employees  on  TDY  travel  may  be  served 
meals  but  cannot  be  reimbursed  for  those 
provided  at  government  expense. 

•  You  should  clarify  in  advance  the 
appropriate  per  diem  reduction(s)  of  meal(s) 
allowance(s)  for  TDY  travel. 

•  You  may  pay,  or  reimburse  an  employee 
for  meals  as  necessary  expenses  incident  to 
an  authorized  training  program  (under  the 
Government  Employees  Training  Act  (GETA) 
at  5  U.S.C.  4104(4)),  if  a  determination  has 
been  made  that  essential  training  will  be 
conducted  during  the  meal. 

•  Work  closely  with  the  hotel  to  plan 
quality  menus  that  fit  within  authorized  per 
diem  rates. 

•  Clarify  and  agree  in  advance  to  the 
number  of  meal  gucirantees. 

•  Ensure  that  gratuities  and  service  charges 
are  added  to  the  cost  of  each  meal,  and 
determine  the  method  of  billing  to  be  used 
(e.g.,  signed  guarantee,  collected  meal  tickets, 
or  actual  quantities  consumed). 

•  Confirm  menus. 

Breaks  and  Refreshments 

Breaks  should  last  no  longer  than  30 
minutes  and  take  place  between  meeting 
sessions.  The  following  should  also  be 
considered  when  planning  for  refreshments: 

•  Keep  in  mind  that  everyone  does  not 
drink  coffee  or  tea. 

•  You  should  clarify  and  agree  in  advance 
that  coffee  and  pastries,  if  appropriate,  are 
purchased  by  the  gallon  and  dozen. 

•  Try  to  avoid  a  per  person  charge. 

•  Negotiate  the  cost  into  the  contract. 

•  Be  conservative  in  your  estimates.  There 
are  seldom  100  percent  of  the  conference 
participants  attending  any  one  function. 

•  If  coffee,  soft  drinks,  and  water  are  not 
included  in  the  fee,  are  they  available  "at 
cost"  to  the  attendee? 

Account  Reconciliation 

It  is  important  to  request  that  the  hotel  bill 
be  prepared  in  a  logical  and  chronological 
sequence,  and  that  backup  data  accompany 
the  bill.  Generally,  the  hotel  will  complete  its 
accounting  of  the  conference  within  two 
weeks  of  the  conclusion. 

Notification 

Announcement  and/or  Invitations 

Announcement  of  the  planned  conference 
should  be  made  as  early  as  possible,  even  one 
year  in  advance;  invitation  letters,  8  weeks  in 
advance.  They  should  include,  but  are  not 
limited  to: 

•  Point  of  contact  name  and  telephone 
number. 

•  Registration  form,  card,  or  Internet 
address  (include  space  for  identifying 
handicapped  requirements). 

•  Registration  instructions. 

•  Registration  deadline  date. 

•  Detailed  area  map  and  driving 
instructions. 

•  Information  on  traffic  patterns  to  avoid 
rush  hour  delays. 


•  Promotional  brochures  from  the  facility. 

•  Layout  of  facility  including  telephone 
numbers. 

•  Breakdown  of  costs  showing  any 
difference  from  travel  versus  training  object 
classes,  particularly  meal  costs,  so  that 
proper  reimbursement  can  be  made. 

•  Agenda  with  a  list  of  speakers  and 
topics. 

•  Activity  schedule  for  spouses  and  guests 
(all  charges  or  costs  attributed  to  spouses  or 
guests  must  be  borne  by  the  individual 
attendee  (not  reimbursable  by  the 
Government)). 

•  Provide  a  sample  travel  voucher. 

•  Notice  that  conference  lodging  allowance 
applies  if  applicable. 

Confirmations 

You  should: 

•  Decide  on  the  speaker(s)  and  the  message 
you  wish  to  be  conveyed  and  obtain  early 
commitment(s)  in  writing. 

•  Confirm  conference  dates/times/topics/ 
arrival  and  departure  times  with  speaker(s) 
and  any  other  special  guests  at  least  30  days 
in  advance. 

•  Conduct  a  final  planning  committee 
meeting  to  confirm  all  plans. 

•  Confirm  photographer's  schedule. 

•  Confirm  hotel  plans  at  least  one  day  in 
advance. 

Facility  Process 

Check-In  and  -Out 

Streamline  the  process: 

•  Will  the  facility  need  additional 
personnel? 

•  Is  electronic  one-stop  processing 
available? 

•  Is  luggage  storage  and  shuttle  service 
available? 

•  Arrange  parking  for  any  special  guests. 

•  Provide  signage. 

Registration  Process 

Registration  is  generally  the  attendees' 
introduction  to  the  conference.  Give  it 
special  attention  by: 

•  Using  directional  signs. 

•  Placing  especially  attractive  or  important 
exhibits  nearby. 

•  Planning  for  late  arrivals. 

•  Using  state-of-the-art  processing. 

•  Checking  out  the  registration  capabilities 
of  using  GSA's  electronic  SmartPay  System. 

•  Providing  for  handicapped  attendees. 

Conference  Information  Package 

Each  registrant  should  be  given  a 
conference  information  package.  Used 
regularly  during  the  conference,  the 
conference  information  package  should  be 
accurate,  beneficial,  and  reflect  detailed 
information  on  a  daily/hourly  basis.  If  time 
allows,  you  may  want  to  finalize  the  package 
and  send  it  to  the  printer  at  least  4  weeks  in 
advance  of  the  starting  date.  The  program 
will  be  widely  used,  so  you  may  want  to 
print  twice  as  many  copies  of  the  program  as 
you  have  expected  attendees.  The 
information  package,  for  example,  may 
contain: 

•  A  list  of  everything  in  the  package. 

•  A  "welcome"  letter. 

•  A  schedule. 
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•  Workshop  agendas. 

•  Discussion  of  exhibits. 

•  Panelists'  information. 

•  Photos  and  biographies  of  speakers/ 
special  guests. 

•  Facility  layout  and  list  of  services 
available. 

•  Identify  designated  smoking  areas. 

•  Special  events. 

•  Message  center  information. 

•  Area  map. 

•  Other  pertinent  material. 

Note:  Use  of  agency  seal  and  conference 
logo  may  be  considered  for  the  conference 
package.  However,  the  decision  to  use  such 
items  is  strictly  the  judgment  of  agency 
officials. 

Miscellaneous 

Suggested  Room  Coordination 

Plan  ahead  to  setup: 

•  Staff  room  to  handle  core  of  activities; 

•  Meal  functions; 

•  Exhibit  rooms,  and 

•  Meeting  rooms — 

Theatre  or  auditorium  for  lectures;  Facing 
speaker  when  note  taking  is  important; 
Square  or  U-shaped  style  for  discussion/ 
interaction;  and  Banquet  or  roundtable  for 
discussion. 

Keeping  in  Touch 

Plan  for: 

•  A  message  center  to  be  set  up  in  a  central 
location  for  special  announcements  and 
telephone  messages. 

•  How  to  reach  whomever  at  all  times  use 
beepers  and  walkie-talkies. 

•  Clear  identification  of  conference  staff. 

•  Accommodation  of  physically  impaired 
attendees  with  sign  language  or  other  special 
needs. 

Mem  en  f  OS 

Appropriations  are  not  available  to 
purchase  memento  items  for  distribution  to 
conference  attendees  as  a  remembrance  of  an 
event.  Two  notable  exceptions  to  the 
memento  or  gift  prohibition  are  under 
training  and  awards.  Work  closely  with 
appropriate  agency  officials  to  make  final 
determinations. 

Resources 

The  following  resources  may  be  of 
assistance  in  planning  a  conference: 

•  An  agency  contracting  officer; 

•  Travel  Management  Centers; 

•  Interagency  Travel  Management 
Committee  members  (a  forum  of  agency 
travel  policy  managers — for  member 
identification,  contact  your  agency's 
administrative  or  financial  office); 

•  State  chambers  of  Commerce  or  Visitors 
Bureaus; 

•  Local  chapters  of  the  Society  of 
Government  Meeting  Professionals;  and 

•  Private  industry  conference  planners. 

Conclusion 

Process: 

•  Questionnaires,  which  may  provide 
invaluable  feedback  about  the  success  of  your 
conference. 

•  Training  certificates. 


•  Thank  you  notes  to  participants,  facility 
personnel,  speakers,  printers,  photographers, 
and  other  special  contributors. 

•  Summary  to  acknowledge  the 
accomplishments,  and  to  convey  the 
information  discussed  to  a  wider  audience, 
may  be  an  excellent  promotional  tool. 

Note  to  Appendix  E:  Use  of  pronouns 
"we",  "you",  and  their  variants  throughout 
this  appendix  refers  to  the  agency. 

Dated:  December  27,  1999. 
David  J.  Barram, 

Administrator  of  General  Services. 

[FR  Doc.  00-440  Filed  1-7-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Dockets  No.  9a-147  and  96-98;  FCC 
99-355] 

Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability 

agency:  Federal  Communications 

Commission 

action:  Final  rule 

SUMMARY:  This  document  adopts 
measures  to  promote  the  availability  of 
competitive  broadband  xDSL-based 
services,  especially  to  residential  and 
small  business  customers.  This 
document  amends  the  Commission's 
unbundling  ndes  to  require  incumbent 
LECs  to  provide  unbimdled  access  to  a 
new  network  element,  the  high 
frequency  portion  of  the  local  loop.  This 
will  enable  competitive  LECs  to 
compete  with  incumbent  LECs  to 
provide  to  consumers  xDSL-based 
services  through  telephone  lines  that  the 
competitive  LECs  can  share  with 
incumbent  LECs.  In  addition,  the 
document  adopts  spectrum  management 
policies  and  rules  to  facilitate  the 
competitive  deplojmient  of  advanced 
services.  These  rules  will  significantly 
benefit  the  rapid  and  efficient 
deployment  of  xDSL-based 
technologies. 

dates:  Effective  February  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staci  Pies,  (202)  418-1580.  For  further 
information  concerning  the  information 
collection  contained  in  this  document, 
contact  Les  Smith,  Federal 
Communications  Commission,  Room 
lA-804,  445  12th  Street.  S.W., 
Washington,  D.C.  20554,  or  via  Internet 
at  Iesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  in  CC  Docket  No.  98- 
147  and  Fomlh  Report  and  Order  in  CC 


Docket  96-98,  adopted  on  November  18. 
1999,  and  released  on  December  9, 
1999.  The  complete  text  of  the  order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street  S.W.. 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS,  Inc.).  CY-B4000,  445  12th 
Street,  S.W.,  Washington,  D.C.  it  is  also 
available  via  the  Internet  at  the 
Conunission's  home  page, 

http:www.fcc.gov/Common Carrier/ 

Orders/l999/fcc99355.doc. 

Synopsis  of  the  Third  Report  and  Order 
and  Fourth  Report  and  Order 

/.  Introduction 

1.  The  Commission  adopts  a  Third 
Report  and  Order  in  CC  Docket  No.  98- 
147  and  Fourth  Report  and  Order  in  CC 
Docket  No.  96-98,  (collectively  "Third 
R&O")  to  promote  the  availability  of 
competitive  broadband  xDSL-based 
services,  especially  to  residential  and 
small  business  customers.  Specifically, 
the  Commission  amends  the  imbundling 
rules  to  require  incumbent  LECs  to 
provide  unbundled  access  to  a  new 
network  element,  the  high  frequency 
portion  of  the  local  loop.  This  will 
enable  competitive  LECs  to  compete 
with  incumbent  LECs  to  provide  to 
consumers  xDSL-based  services  through 
telephone  lines  that  the  competitive 
LECs  can  share  with  incumbent  LECs. 
The  provision  of  xDSL-based  service  by 
a  competitive  LEC  and  voiceband 
service  by  an  incumbent  LEC  on  the 
same  loop  is  frequently  called  "line 
sharing." 

2.  In  addition,  the  Commission  adopts 
rules  in  this  Order  that  apply  to 
spectnun  compatibility  and 
management.  These  rules  will 
significantly  benefit  the  rapid  and 
efficient  deployment  of  xDSL-based 
technologies.  Specifically,  the 
Commission  seeks  to  encourage  the 
volimtary  development  of  industry 
standards  while  limiting  the  ability  of 
any  one  class  of  carriers  to  impose 
imilateral  and  potentially  anti- 
competitive spectrum  management  or 
compatibility  rules  on  other  xDSL 
providers.  The  spectrum  policies 
adopted  in  this  Order  will  ensure  the 
compatibility  of  technologies  and 
minimize  the  risk  of  harmful  spectrum 
interference  among  transmission 
services.  As  such,  these  policies  will . 
ensure  that  American  consumers  will 
not  face  undue  delay  in  receiving  the 
benefits  of  technological  innovation. 
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frequencies,  separate  from  other  loop 
functions,  they  are  also  "entitled,"  at 
their  option,  to  exclusive  use  of  the 
entire  unbundled  loop  facility. 

6.  High  Frequency  Loop  Spectrum. 
The  Third  R&O  concludes  that  access  to 
the  high  frequency  spectrum  of  a  local 
loop  meets  the  statutory  definition  of  a 
network  element  and  satisfies  the 
requirements  of  sections  251(d)(2)  and 
(c)(3).  It  is  technically  feasible  for  an 
incvunbent  LEC  to  provide  a  competitive 
LEC  with  access  to  the  high  frequency 
portion  of  the  local  loop  as  an 
unbundled  network  element.  An 
incumbent  LECs  failure  to  provide 
access  impairs  the  ability  of  a 
competitive  LEC  to  offer,  on  a 
competitive  basis,  certain  forms  of. 
xDSL-based  service  that  are  capable  of 
line  sharing  with  voice  services.  The 
Third  R&O  finds  that  lack  of  access  to 
the  high  frequency  portion  of  the  local 
loop  would  materially  raise  competitive 
LECs'  cost  of  providing  xDSL-based 
service  to  residential  and  small  business 
users,  delaying  broad  facilities-based 
market  entry,  and  materially  limiting 
the  scope  and  quality  of  competitors' 
service  offerings.  It  finds  that  access  to 
the  high  frequency  portion  of  the  loop 
encourages  the  deployment  of  advanced 
telecommunications  capability  to  all 
Americans  as  mandated  by  section  706 
of  the  1996  Act.  Because  some 
residential  and  small  business  markets 
may  lack  the  economic  characteristics 
that  would  support  competitive  entry  in 
the  absence  of  access  to  the  high 
frequency  spectrvun  of  a  local  loop,  it  is 
clear  that  spectrum  unbundling  is 
crucial  for  the  deployment  of  broadband 
services  to  the  mass  consumer  market. 

7.  The  Third  R&O  defines  the  high 
frequency  spectrum  network  element  to 
be  the  frequency  range  above  the 
voiceband  on  a  copper  loop  facility  used 
to  carry  analog  circuit-switched 
voiceband  transmissions.  The  Third 
R&O  does  not  mandate  a  particular 
technological  approach  to  the  use  of  a 
line  for  multiple  services.  Line  sharing 
relies  on  rapidly  evolving  technology 
and  our  requirement  that  incumbent 
LECs  provide  the  high  frequency 
spectrum  of  a  local  loop  as  an 
unbundled  network  element  should 
stimulate  technological  iimovation.  The 
Third  R&O  does  not  set  a  specific 
dividing  line  between  the  low  frequency 
charmel  and  a  high  frequency  charmel 
on  the  loop. 

8.  The  Third  R&O  supports  the  use  of 
any  transmission  technology  that  is 
presumed  acceptable  for  shared-line 
deployment  with  analog  voice  service 
according  to  the  criteria  already 
identified  in  the  First  R&O  14  FR  Red 


4761  (1999),  63  FR  44220  August  18. 
1998,  and  codified  in  the  Third  R&O. 

9.  The  Third  R&O  finds  that  there  are 
no  proprietary  concerns  associated  with 
unbundled  access  to  the  high  frequency 
spectrum  of  the  local  loop.  It  finds  that 
there  are  no  copyright,  patent,  or  trade 
secrecy  implications  to  unbundled 
access  to  the  high  frequency  spectrum 
UNE.  Carriers  do  not'generally  rely 
upon  loop  spectrum  to  differentiate 
themselves  from  their  competitors. 
Thus,  the  high  frequency  spectrum  is 
not  proprietary 

10.  The  Third  R&O  concludes  that  a 
lack  of  access  to  high  frequency 
spectrum  of  a  local  loop  impairs  a 

-  competitive  carrier's  ability  to  offer 
certain  forms  of  xDSL-based  service. 
Just  as  the  loop  itself  remains  a  facility 
available  only  from  an  incumbent  LEC, 
so  too  is  a  competitor  seeking  to  offer 
certain  xDSL-based  services  impaired  if 
it  does  not  have  access  to  the  high 
frequency  spectrum  of  the  local  loop 
available  from  an  incumbent  LEC. 

11.  Section  251  requires  incumbent 
LECs  to  provide  unbundled  access  to  a 
network  element  where  lack  of  access 
impairs  the  ability  of  the  requesting 
carrier  to  provide  the  services  that  it 
seeks  to  offer.  The  Third  R&O  finds  that 
most  xDSL  lines  have  been  deployed  to 
residential  or  small  business  consumers, 
and  incumbent  LECs  provide  service  on 
the  vast  majority  of  these  lines  where 
their  xDSL-based  service  shares  the  line 
with  their  voice  service.  Incumbent 
LECs  generally  deploy  forms  of  xDSL- 
based  services  that  can  coexist  with 
voice  service  on  a  single  line.  This 
enables  incumbent  LECs  to  utilize  the 
full  capacity  of  the  copper  local  loop  to 
efficiently  provide  both  voice  and  data 
service  to  a  customer.  Competitive  LECs 
seeking  to  deploy  xDSL-based  service  to 
customers  subscribing  to  the  incumbent 
LECs  voice  telephone  service  cannot 
deploy  their  xDSL  with  the  same 
efficiency  or  at  the  same  cost. 
Incumbent  LECs  currently  do  not  permit 
competitive  LECs  to  access  the  high 
frequency  portion  of  the  loop  to  provide 
xDSL-based  services,  even  though  the 
incumbent  LECs  utilize  the  high 
frequency  portion  of  the  loop  to  deploy 
their  own  services.  This  situation 
materially  diminishes  the  competitive 
LECs  ability  to  provide  the  particular 
type  of  xDSL-based  service  that  it  seeks 
to  offer. 

12.  In  contrast,  the  Third  R&O  finds 
that  competitors  are  not  impaired  where 
they  seek  to  deploy  those  versions  of 
xDSL-based  services  that  require  a 
dedicated  local  loop,  such  as  SDSL  or 
HDSL,  because  they  can  procure 
unbundled  loops  to  deploy  such  service. 
For  larger  business  users,  competitive 
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and  incumbent  LECs  have  to  date 
maintained  a  degree  of  competitive 
parity,  acquiring  similar  customer 
volumes.  The  larger  business  market 
tends  to  favor  robust,  high-capacity, 
symmetrical  forms  of  xDSL,  such  as 
SDSL.  These  types  of  xDSL  are  not 
compatible  with  voice  service  provided 
over  the  same  line  in  a  line  sharing 
arrangement,  because  they  utilize  the 
whole  loop  frequency  spectnun.  Thus, 
both  incumbent  and  competitive  LECs 
must  deploy  these  forms  of  xDSL  over 
dedicated  loops.  Comparable  levels  of 
market  penetration  between  incumbent 
and  competitive  LECs  indicates  that 
competitive  LECs  are  not  impaired 
where  they  can  prociue  imbundled 
loops  to  provide  these  services. 

13.  The  Third  R&O  concludes  that 
carriers  seeking  to  deploy  voice- 
compatible  xDSL-based  services  cannot 
self-provision  loops.  The  Third  R&O 
also  concludes  purchasing  or  self- 
provisioning  a  second  loop  is  not 
possible  as  a  practical,  operational  or 
economic  matter.  First,  second  loops  are 
not  ubiquitously  available.  Refusing  to 
unbimdle  the  high  frequency  portion  of  ' 
the  loop  in  this  situation  forecloses 
competitive  access  to  the  segment  of 
consumers  that  lack  additional  copper 
pairs  to  their  homes  or  small  businesses. 
Where  a  customer  premises  is  only 
addressed  by  one  copper  loop,  or  where 
end  users  have  exhausted  the  facilities 
that  serve  them  by  installing  multiple 
phone,  modem,  and  fax  lines,  end  users 
will  have  no  additional  facilities 
available  at  their  premises  which  a 
competitive  xDSL  service  provider 
could  use  to  provide  service.  In  those 
situations,  competitive  xDSL  service 
providers  are  precluded  from  providing 
the  services  they  seek  to  offer,  and 
consmners  are  deprived  of  the  benefits 
of  competition.  This  is  particularly  a 
problem  in  rural  areas,  where  spare 
copper  facilities  are  less  common. 
Without  a  requirement  that  the 
incumbent  LEC  must  provide 
competitors  with  access  to  the  high 
frequency  portion  of  these  loops,  only 
the  voice  service  provider  that  already 
controls  the  entire  loop  can  provide 
xDSL-based  service  to  that  customer.  In 
virtually  all  cases,  this  provider  will  be 
the  incumbent  LEC.  Thus,  lack  of  access 
to  the  high  frequency  portion  of  the  loop 
reduces  the  efficient  use  of  existing  loop 
plant  and  diminishes  the  scope  of 
potential  customers  to  whom 
competitive  LECs  can  market  xDSL- 
based  service,  thereby  limiting  the 
competitive  choices  available  to 
consumers  for  whom  additional  copper 
loops  are  not  available.  In  addition, 
such  lack  of  access  can  accelerate  the 


depletion  of  copper  loops  in  entire 
communities,  necessitating  inefficient 
capital  expenditures  that  will  increase 
costs  imposed  on  consumers  and 
competitors  alike.  Even  if  there  are 
spare  pairs  in  the  "drop"  to  a  home  or 
business,  there  are  not  corresponding 
pairs  in  the  feeder  plant  connecting  the 
neighborhood  to  the  central  office. 

14.  Second,  the  Third  R&O  concludes 
that  if  competitive  LECs  were  to 
piuchase  or  self-provision  a  second 
unbundled  loop  to  provide  voice- 
compatible  xDSL-based  services,  their 
provisioning  of  service  would  be 
materially  more  costly,  and 
coincidentally  less  efficient,  than 
purchasing  the  imbimdled  high- 
frequency  portion  of  the  loop.  The 
inability  of  competing  carriers  to 
provide  xDSL-based  services  over  the 
same  loop  facilities  that  the  inciunbents 
use  to  provide  local  exchange  service 
makes  the  provision  of  competitive 
xDSL-based  services  to  customers  that 
want  a  single  line  for  both  voice  and 
data  applications — ^typically  small 
businesses  and  mass  market  residential 
consxuners — not  just  marginally  more 
expensive,  but  so  prohibitively 
expensive  that  competitive  LECs  will 
not  be  able  to  provide  such  services  on 
a  sustained  economic  basis. 
Accordingly,  a  requesting  carrier 
providing  voice-compatible  xDSL-based 
services  is  impaired  without  access  to 
the  imbundled  high  frequency  portion 
of  the  loop. 

15.  Specifically,  incxunbent  LECs 
refuse  to  permit  competitive  LECs  to 
deploy  xDSL-based  service  to  their 
customers  on  the  same  customer  loops 
through  which  incumbents  provide 
voice  services,  although  incumbents 
regularly  deploy  both  services  on  the 
same  loop.  As  a  result,  a  competitive 
LEC  providing  xDSL  to  a  customer 
subscribing  to  an  incmnbent  LECs  voice 
service  must  provide  a  second  customer 
loop  for  the  customer's  xDSL  service, 
effectively  doubling  the  line  access 
charges  for  that  customer's  voice  and 
xDSL  services,  and  providing  a  distinct 
cost  advantage  to  incumbent  LEC- 
provided  xDSL  products.  The  Third 
R&O  finds  that  the  combined 
collocation  and  imbundled  loop  costs, 
exclusive  of  incremental  and  fixed 
network,  equipment,  and  overhead 
costs,  incurred  by  a  competitive  LEC 
seeking  to  deploy  xDSL  service  can 
exceed  100%  of  the  retail  price  for  the 
comparable  shared-line  xDSL  that  the 
incumbent  offers  to  the  same  customer 
that  the  competitor  is  vying  for.  It  also 
finds  that  incumbents  charge  requesting 
carriers  almost  as  much  or  more,  on  a 
monthly  basis,  for  an  unbundled, 
conditioned  loop,  as  the  incumbent 


charges  its  retail  customers  for  xDSL 
service.  This  price  discrepancy  between 
what  an  incumbent  can  charge  its 
customer  for  its  own  shared-line  xDSL 
and  what  a  competitor  must  pay  to  the 
incumbent  just  to  gain  access  to  that 
customer  materially  diminishes  the 
ability  of  the  competitive  carrier  to  offer 
voice-compatible  xDSL-based  services 
in  competition  with  incumbent  LEC. 

16.  The  Third  R&O  finds  that  it  is  not 
economical  for  competitive  LECs  to  self- 
provision  or  purchase  the  entire  loop  as 
a  second  line  just  to  obtain  access  to  the 
high  frequency  portion  of  the  loop. 
Incumbent  LECs  generally  allocate 
virtually  all  loop  costs  to  their  voice 
services,  then  deploy  a  voice-compatible 
xDSL  service  such  as  ADSL  on  the  same 
loop,  allocating  little  or  no  incremental 
loop  costs  to  the  new  resulting  service. 
In  contrast,  when  the  competitive  LEC 
procures  a  second  loop,  it  must  pay  the 
incumbent  LEC  the  full  price  of  that 
imbundled  loop  as  an  unbundled 
network  element.  The  cost  of  that 
additional  loop  often  accounts  for  30  to 
50%  of  the  competitor's  total  cost  of 
providing  service.  Thus,  the  incumbent 
LECs  voice-compatible  xDSL  service 
enjoys  substantial  cost  advantages  over 

a  competitive  LECs  xDSL  offerings. 

17.  Third,  the  Order  finds  that  a 
competitive  carrier  faces  a  competitive 
disadvantage  in  providing  xDSL  over  a 
second  line  when  competing  against  the 
incumbent's  single  line  offering.  The 
incumbent  is  able  to  market  its  own 
service  to  customers  as  a  quick  and 
convenient  add-on  service,  while  the 
competitive  carrier  must  persuade  the 
customer  to  purchase  a  second  line.  In 
comparison,  consumers  that  desire  to 
obtain  xDSL  service  from  competitive 
LECs  must  encounter  complications  and 
expenses,  including  the  need  to  arrange 
for  a  technician  to  install  service,  that 
do  not  arise  if  they  procure  the  exact 
same  service  from  the  incumbent  LEC. 
Providing  competitive  LECs  with  access 
to  the  high  frequency  portion  of  the  loop 
would  remove  that  additional  burden 
from  consumers  that  prefer  to  obtain 
xDSL  service  from  competitors. 

18.  The  Third  R&O  is  not  inconsistent 
with  the  Commission's  decision  to 
decline  to  unbundle  packet  switching. 
Self-provisioning  switches  is  vastly 
easier,  less  expensive,  less  time 
consuming,  less  complicated,  and  less 
risky  than  self-provisioning  the  outside 
plant  that  constitutes  the  ubiquitous 
loop  network.  There  can  be  little 
dispute  that  requesting  carriers  liave  not 
duplicated  the  incumbent  LECs 
ubiquitous  loop  plant  and  generally  are 
not  providing  service  with  competitive 
loop  facilities. 
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19.  The  Third  li&O  concludes  that  if 
competitive  LEC  s  were  to  provide  voice 
service  in  additi  an  to  xDSL-based 
service,  they  wo  aid  be  impaired  in  their 
ability  to  provid  3  the  data  services  they 
seek  to  offer.  Fir  >t,  concluding  that 
competitive  LEC  s  should  be  able  to 
provide  voice  se  rvice  on  the  customer's 
first  line  would  mpose  on  requesting 
carriers  all  of  th(  cost  and  operational 
issues  associatec  with  providing  circuit- 
switched  voice  s  srvices.  To  the  extent 
the  competitive  carrier  invests  in  its 
own  switching  facilities,  it  would  face 
cost  and  operational  impairments 
associated  with  i  :ollocation  and  the 
coordinated  cute  ver  process. 
Competitive  can  iers  providing  voice 
service  would  a]  so  incur  the  costs  of 
providing  E911  !  ervice  and  number 
portability. 

20.  Furthermo  re,  the  Third  R&O  finds 
that  requiring  cc  mpetitive  LECs  to 
provide  voice  se  -vices  could  require 
large  investment  s  in  circuit  switching 
network  archite<  tures  that  may  have 
little  to  do  with  i  requesting  carrier's 
intention  to  offei  advanced  data 
services.  Investn  lents  in  circuit 
switched  netwoi  ks  may  only  be  justified 
by  carriers  that  1  ave  attained  sufficient 
scale  and  scope  jconomies  to  justify 
deploying  large-  icale  circuit  switched 
networks.  For  ot  ler  entrants,  requiring 
this  investment  iiverts  financial 
resources  and  m  magement  focus  away 
from  competitiv  s  LECs'  ability  to  offer 
advanced  servic  ss  and  frustrates  a 
requesting  carrie  r's  plan  to  migrate 
telecommunicat  on  services  from  circuit 
switched  to  pad  at  switched  networks. 
Frustrating  the  c  evelopment  of  packet 
switched  netwoi  ks  capable  of  bringing 
advanced  teleco  nmunications 
capability  to  all  \raericans  is  wholly 
inconsistent  wit  i  the  goals  of  section 
706  of  the  1996  ^ct  and  the  deployment 
of  efficient  netw  arks. 

21.  The  Third  R&O  finds  that  despite 
its  ability  to  pur  :hase  transmission 
facilities  from  th  e  incumbent  to  provide 
voice  service,  a  ( ;ompetitor  is  still 
impaired  if  it  mi  ist  provide  analog  voice 
service  in  order  o  enter  the  market  for 
voice-compatibl ;  xDSL  services.  There 
are  additional  cc  sts  associated  with 
being  a  provider  of  voice  service  than 
the  cost  of  the  ci  rcuit  switches.  In 
particular,  a  con  ipetitive  carrier  would 
need  to  develop  marketing,  billing,  and 
customer  care  ir  frastructure  designed  to 
service  the  needs  of  its  voice  customers. 
In  addition,  con:  petitive  LECs  seeking  to 
enter  the  traditi(  nal  voice  services 
market  must  dej  loy  sales  and  marketing 
forces,  and  invei  t  in  creating  a 
recognizable  bra  nd.  To  compete  against 
incumbent  LEC<  that  have  a  long  history 
providing  voice  services,  competitors 


must  overcome  the  substantial  goodwill, 
experience  and  market  power  of  the 
incumbent  LECs.  These  factors  make  it 
a  considerable  challenge  for  competitive 
LECs  to  motivate  a  consumer  to  adopt 
a  new  local  exchange  provider  that 
offers  much  the  same  service  that  the 
consumer  already  receives  from  the 
incimibent  LEC. 

22.  The  Third  R&O  finds  that 
competitive  LECs  would  be  impaired 
even  if  they  attempted  to  provide  multi- 
service offerings  including  voice- 
compatible  xD.SL  services.  In  addition, 
it  is  likely  that  competitive  market  entry 
would  take  longer  to  accomplish 
because  competitors  would  need  to 
develop  all  of  these  additional 
capabilities.  To  be  sure,  competitive 
LECs  may  well  decide  to  diversify  their 
offerings  at  some  point  in  the  futiu-e.  But 
such  action  should  occiu-  in  response  to 
marketplace  forces,  not  regulatory  fiat. 
To  conclude  otherwise  would  be  to 
ignore  the  statutory  directive  in  section 
251(d)(2)  that  requfres  the  Commission 
to  consider  whether  a  requesting  carrier 
is  impaired  "to  provide  the  services  that 
it  seeks  to  offer." 

23.  The  Third  R&O's  unbundling 
aneilysis  acknowledges  that  requesting 
carriers  may  address  the  impairment 
they  face  in  the  absence  of  line  sharing 
by  capturing  their  own  efficiencies  and 
offering  integrated  or  innovative 
product  offerings  to  customers.  For 
example,  in  the  absence  of  line  sharing, 
requesting  carriers  could  offer  multiple 
services,  such  as  voice  and  data,  over  a 
single  loop  to  capture  the  additional 
revenues  associated  with  local  and  long 
distance  voice  services.  Alternatively, 
requesting  carriers  could  offer 
innovative  bundles  of  services  to 
customers  to  counter  an  incumbent  LEC 
who  provides  voice  and  data  services  on 
a  single  loop.  The  unbundling  analysis, 
however,  favors  an  analytical  approach 
that  considers  the  totality  of  the 
circumstances  a  requesting  carrier  will 
face,  rather  than  a  specific  business  case 
analysis,  to  determine  whether  lack  of 
access  to  particular  network  elements 
materially  diminishes  a  requesting 
carrier's  ability  to  provide  the  services 

it  seeks  to  offer.  The  Third  R&O  does 
not  rely  upon  the  presence  of  a 
particular  innovative  business  plan  as  a 
response  to  whether  a  requesting  carrier 
is  impaired  because  of  the  variety  and 
difficulty  of  predicting  the  success  of 
such  a  plan.  The  Third  R&O  concludes 
that  a  requesting  carrier's  ability  to 
spread  the  costs  of  a  loop  between 
multiple  services  fully  addresses  a 
requesting  carrier's  impairment  without 
access  to  line  sharing. 

24.  The  Third  R&O  concludes  that 
requesting  carriers  are  not  presently 


obtaining  the  high  frequency  portion  of 
the  loop  from  third-party  sources  rather 
than  from  an  incumbent  LEC  under  the 
section  251(c)  unbundling  obligation. 

25.  The  Third  R&O  states  that  the 
Commission  will  reexamine  the  national 
list  of  network  elements  that  are  subject 
to  the  imbimdling  obligations  of  the  Act 
ever^  three  years. 

26.  The  Third  R&O  concludes  that 
there  are  no  bona  fide  issues  of 
technical  feasibility  with  regard  to  line 
sharing.  The  local  loop  can  support 
transmissions  on  a  wide  range  of 
frequencies.  Analog  voice  service  occius 
on  the  lower  "voiceband"  frequency 
range,  at  least  between  300  Hertz  and 
3,000  Hertz,  and  possibly  up  to  3,400 
Hertz  depending  on  equipment  and 
facilities.  Some  forms  of  xDSL,  such  as 
ADSL  use  a  higher  frequency  range, 
generally  above  20,000  Hertz,  that  does 
not  interfere  with  voiceband 
transmissions.  xDSL  services  that  do  not 
use  the  voiceband  frequency  range  can 
"share"  a  copper  loop  with  voiceband 
services,  such  as  PO'TS,  without 
impairing  the  performance  of  either 
service.  Therefore,  the  customer 
purchasing  the  xDSL  service  may 
continue  to  receive  analog  circuit- 
switched  POTS  from  the  incumbent 
LEC. 

27.  xDSL  service  can  be  added  to  a 
local  loop  that  is  being  used  for 
"traditional"  voice  service  by  deploying 
special  equipment  at  each  end  of  the 
subscribing  customer's  local  loop. 
Specifically,  passive  signal  filters,  or 
"splitters,"  are  installed  at  each  end  of 
the  customer's  loop  to  accomplish  this 
operation.  One  splitter  is  installed  at  the 
customer's  premises,  and  another  at  the 
central  office  or  remote  terminal.  A 
splitter  bifurcates  the  digital  and 
voiceband  signals  concurrently 
traversing  the  local  loop,  directing  the 
voiceband  signals  through  a  pair  of 
copper  wires  to  the  Class  5  switch,  and 
directing  the  digital  traffic  though 
another  pair  of  copper  wires  to  a 
DSLAM  attached  to  the  packet-switched 
network. 

28.  The  Third  R&O  finds  that 
incumbents  that  provide  their  own 
xDSL  services  on  the  same  line  that  they 
are  providing  analog  voice  service  are 
utilizing  the  single  copper  pair  in  the 
same  manner  as  if  the  incumbent's  voice 
service  shared  the  line  with  a 
competitive  carrier's  data  service. 
Accordingly,  the  Third  R&O  requires 
incumbent  LECs  to  provide  access  to  the 
high  frequency  portion  of  the  loop  based 
on  the  criteria  for  presumed 
acceptability  for  deployment  on  shared 
lines.  By  requiring  conformance  with 
this  criteria,  the  Third  R&O  ensures  that 
competitive  LECs  utilize  technology  that 
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does  not  interfere  with  analog  voice 
frequencies. 

29.  Voice-Compatible  Forms  ofxDSL. 
The  Third  R&O  requires  incumbent 
LECs  to  provide  unbundled  access  to 
the  high  frequency  portion  of  the  loop 
to  any  carrier  that  seeks  to  deploy  any 
version  of  xDSL  that  is  presumed  to  be 
acceptable  for  shared-line  deployment 
in  accordance  with  Commission  rules. 
xDSL  technologies  that  meet  this 
presumption  include  ADSL,  as  well  as 
Rate-Adaptive  DSL  and  Multiple  Virtual 
Lines  (MVL)  transmission  systems,  all  of 
which  reserve  the  voiceband  frequency 
range  for  non-DSL  traffic.  Among  these, 
ADSL  is  the  most  widely  deployed 
version  of  xDSL  that  is  currenUy 
presumed  acceptable  for  deployment  on 
a  shared  line.  Because  line  sharing  as 
contemplated  in  the  Third  R&O  can 
occur  only  on  lines  that  carry  traditional 
analog  voiceband  service,  lines  that  are 
not  used  for  these  services  could  not  be 
shared. 

30.  Incumbent  Remains  the  Voice 
Carrier.  The  Third  R&O  does  not  require 
incumbents  to  provide  unbundled 
access  to  carriers  seeking  just  the  data 
portion  of  an  otherwise  unoccupied 
loop  (often  referred  to  as  a  "dry  loop.") 
In  the  event  that  the  customer 
terminates  its  incumbent  LEG  provided 
voice  service,  for  whatever  reason,  the 
competitive  data  LEG  is  required  to 
purchase  the  full  stand-alone  loop 
network  element  if  it  wishes  to  continue 
providing  xDSL  service.  Similarly, 
incumbent  carriers  are  not  required  to 
provide  line  sharing  to  requesting 
carriers  that  are  purchasing  a 
combination  of  network  elements 
known  as  the  platform.  In  that 
circumstance,  the  incumbent  no  longer 
is  the  voice  provider  to  the  customer. 

31.  Single  Requesting  Carrier,  One 
Customer  Per  Loop.  The  Third  R&O 
defines  the  unbundling  obligations  to 
permit  only  a  single  competitor  to  share 
the  line  with  the  incumbent.  Moreover, 
the  Third  R&O  does  not  establish 
multiple  customer  line  sharing 
requirements. 

32.  Control  of  the  Loop  and  Splitter 
Functionality.  The  Third  R&O 
concludes  that,  subject  to  certain 
obligations,  inciunbent  LEGs  may 
maintain  control  over  the  loop  and 
splitter  equipment  and  functions. 
Incumbent  LEG  seeking  to  maintain 
control  of  the  splitter  must  promptly 
accommodate,  in  response  to  a 
competitive  LEG  request  to  do  so,  any 
line  sharing  technology  that  meets  the 
deployment  criteria  established  in  this 
proceeding.  It  finds  that  incumbent 
LEGs  will  not  delay  their  actions  to 
procure  the  necessary  equipment,  and 
will  inform  the  requesting  carrier  of 


what  action  it  takes,  and  when  the 
equipment  can  be  installed.  It  should 
take  no  longer  to  obtain  and  install  such 
equipment  in  response  to  a  competitive 
LEG'S  request  than  it  would  take  the 
incumbent  to  procure  and  install  the 
same  equipment  for  itself.  Any  failure  to 
make  this  accommodation  in  a 
reasonably  prompt  manner  would 
constitute  a  violation  of  the  incumbent 
LEG'S  section  251  unbundling 
obligations. 

33.  The  Third  R&O  finds  that  if  a  state 
commission  finds  that  an  incumbent  has 
unreasonably  refused  to  accommodate 
the  competitive  LEG's  preferred 
technology  or  requested  equipment 
upgrades  in  a  prompt  fashion,  the  state 
commission  may  authorize  the 
competitive  LEG  to  purchase  and 
collocate  its  own  splitter,  whether  or  not 
incorporated  into  the  DSLAM.  The 
incumbent  LEG  would  then  receive  the 
voiceband  signal  by  connecting  to  the 
competitive  LEG's  collocated  splitter. 
Alternatively,  the  state  commission  may 
authorize  the  competitive  LEG  to 
purchase  a  splitter  that  complies  with 
the  deployment  standards  we  adopt  in 
this  Order,  and  transfer  that  splitter  to 
the  incumbent.  Where  the  competitive 
LEG  obtains  some  degree  of  control  over 
the  splitter,  the  state  commission  should 
ensure  that  the  integrity  of  the 
inciunbent  LEG's  voice  transmission's 
passing  through  the  competitive  LEG's 
equipment  and  do  not  interfere  with  the 
performance  of  the  incumbent  LEG's 
central  office  and  network  equipment. 

34.  Line  Sharing  Does  Not  Impede 
Incumbent  LECs'  Ability  to  Manage  the 
Loop  Plant.  The  findings  in  the  Third 
R&O  do  no  restrain  the  incumbent  LEG, 
in  the  course  of  normal  loop  plant 
maintenance  and  improvement 
activities,  from  migrating  customers 
from  copper  to  fiber  loop  facilities. 
Where  such  activity  takes  place, 
however,  the  competitor  may  be 
required  to  forego  access  to  only  the 
high  frequency  portion  of  the  loop 
serving  that  customer,  and  may  have  to 
obtain  access  to  the  entire  imbundled 
copper  loop  or  find  another  alternative 
to  maintain  service. 

35.  The  Third  R&O  concludes  that, 
except  in  specific  circumstances, 
incumbent  LEGs  must  condition  loops 
to  enable  requesting  carriers  to  provide 
xDSL-based  services  on  the  same  loops 
the  incumbent  is  providing  analog  voice 
service,  regardless  of  loop  length. 
Specifically,  the  incumbent  LEG  is 
required  to  remove  bridge  taps,  filters, 
range  extenders,  and  similar  devices 
where  a  competitive  carrier  requests 
unbundled  access  to  the  high  frequency 
portion  of  the  local  loop.  Incumbent 
LEGs  are  required  to  condition  loops  of 


any  length  for  which  competing  carriers 
have  requested  line  sharing,  unless 
conditioning  of  that  loop  will 
significantly  degrade  the  incumbent's 
voice  service  as  described  below.  It 
concludes,  however,  that  if  conditioning 
a  particular  loop  for  shared-line  xDSL 
will  significantly  degrade  that 
customer's  analog  voice  service, 
incumbent  LEGs  are  not  required  to 
condition  that  loop  for  shared-line 
xDSL. 

36.  The  Third  R&O  requires  that  the 
incumbent  refusing  a  competitive 
carrier's  request  to  condition  a  loop 
make  an  affirmative  showing  to  the 
relevant  state  commission  that 
conditioning  the  specific  loop  in 
question  will  significantly  degrade 
voiceband  services.  The  incumbent  LEG 
must  also  show  that  there  is  no  adjacent 
or  alternative  loop  available  that  can  be 
conditioned  or  to  which  the  customer's 
service  can  be  moved  to  enable  line 
sharing. 

37.  The  Third  R&O  concludes  that 
incumbent  LEGs  should  be  able  to 
charge  for  conditioning  loops  when 
competitors  request  the  high  frequency 
portion  of  the  loop.  The  conditioning 
charges  for  shared  lines,  however, 
should  never  exceed  the  charges 
incumbent  LEGs  are  permitted  to 
recover  for  similar  conditioning  on 
stand-alone  loops  for  xDSL  services. 
Accordingly,  the  Third  R&O  concludes 
that  if  the  incumbent  LEG  seeks 
compensation  from  the  requesting 
carrier  for  line  conditioning  activities, 
or  such  activity  will  cause  substantial 
loop  provisioning  delays,  the  requesting 
carrier  has  the  option  of  refusing,  in 
whole,  or  in  part,  to  have  the  line 
conditioned.  A  requesting  carrier 
refusing  some  or  all  aspects  of  line 
conditioning  will  not,  however,  lose  its 
right  of  access  to  the  high  frequency 

'portion  of  the  loop. 

38.  The  Third  R&O  concludes  that 
incumbents  must  provide  unbundled 
access  to  the  high  frequency  portion  of 
the  loop  at  the  remote  terminal  as  well 
as  the  central  office.  It  applies  a 
rebuttable  presumption  that  for  carriers 
requesting  unbundled  access  to  the  high 
frequency  portion  of  the  loop,  the 
subloop  can  be  unbundled  at  any 
accessible  terminal  in  the  outside  loop 
plant.  Where  the  parties  are  unable  to 
forge  an  agreement  to  facilitate  line 
sharing  where  the  customer  is  served  by 
a  loop  passing  through  a  DLG,  the 
incumbent  carrier  bears  the  burden  of 
demonstrating  to  the  relevant  state 
commission,  in  the  course  of  a  section 
252  proceeding,  that  it  is  not  technically 
feasible  to  imbundle  the  subloop  to 
provide  access  to  the  high  frequency 
portion  of  the  loop. 
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39.  The  Third  R&O  concludes  that 
incumbent  LECs  have  the  capability  to 
acconunodate  th  e  provisioning  of  the 
high  frequency  |  lortion  of  the  loop  as  a 
network  elemen  .  Where  incumbent 
LECs  provide  sh  ired-loop  xDSL  services 
to  their  voice  cu  itomers,  either  through 
their  own  subsic  iaries  or  in  cooperation 
with  an  unaffili<  ted  ISP,  the  incumbent 
must  resolve  ma  ny  of  the  same 
problems  that  they  claim  stand  in  the 
way  of  providin  ;  competitors  with 
access  to  the  hig  i  frequency  portion  of 
the  loop. 

40.  Service  Oi  iering.  The  Third  R&O 
concludes  that  t  le  type  of  effort 
required  for  inc\  imbent  LECs  to 
establish  approp  riate  line  sharing 
ordering  practic  ss  is  incremental  in 
nature,  and  does  not  require  a  major 
development  ini  tiative.  The  OSS 
capabilities  requ  ired  for  incumbent  LEC 
provision  of  sha  ed-line  xDSL  services 
are  substantially  similar  to  the  OSS 
capabilities  reqi  ired  for  competitive 
LEC  provision  o  shared-line  xDSL 
services,  and  coi  ild  be  easily  adapted  to 
support  unbund  ed  access  to  the  high 
frequency  portic  n  of  the  loop  network 
element. 

41.Therecorc  shows  that  while 
changes  to  the  e:  cisting  fields  on  the 
UNE  order  form  electronic  order 
formats  may  apf  ropriately  involve  the 
OBF  for  coordin  ition  and 
standardization,  incumbents  already 
have  made  inter  m  modifications  to 
accommodate  their  own  ADSL  products. 
Thus,  we  conclu  de  that  the  interim 
arrangements  th  it  the  incumbents  use 
for  themselves  c  m  be  extended  to 
competitive  can  iers  as  well. 

42.  A  key  ord(  ring  system  function  is 
establishing  the  records  necessary  for 
customer  servic( ,  trouble  management, 
billing,  and  inve  ntory  functions.  The 
Third  R&O  obse  ves  that  the  incumbent 
LECs  already  usi !  two  circuit  or  service 
numbers  to  trad  their  own  shared-line 
xDSL  services:  (  )  the  existing  telephone 
number  to  ident  fy  the  voice  service; 
and  (2)  a  circuit  number  to  identify  the 
xDSL  service  sh  iring  the  line.  It 
concludes  that  i  icumbent  LECs  can 
extend  this  prac  ice  to  accommodate 
two-carrier  shan  id  line  access  to  the 
high  frequency   lortion  of  the  loop 
network  elemen  .  Specifically, 
incumbent  LEC?  can  identify  a  line 
shared  with  a  cc  mpetitive  LEC  by  cross- 
referencing  a  cii  :;uit  number  with  the 
POTS  telephone  number.  Possible 
methods  for  est;  blishing  this  cross- 
reference  incluc  B  embedding  the 
telephone  numl  er  in  the  incumbent- 
assigned  circuit  number  or  the 
customer-assign  3d  circuit  number, 
adding  it  as  a  cr  )ss-reference  to  the 
existing  accouni  number,  making  a 


notation  in  the  remarks  field,  or  by 
establishing  a  new  field  and  field 
identifier  (FID).  An  incumbent  LEC 
could  create  two  internal  orders  from  a 
competitive  LECs  order  for  access  to  the 
high  frequency  portion  of  the  local  loop 
submitted  using  the  incumbent's  UNE 
ordering  process.  In  that  case,  one  order 
would  be  used  to  establish  the 
requesting  carrier's  access  to  the  high 
frequency  loop  spectrum,  and  the  other 
would  be  a  record-type  order  to  add  line 
sharing  indicators  to  the  customer's 
analog  voice  service  account  and 
records.  This  system  resembles  those 
used  for  "from"  and  "to"  orders  to 
accommodate  customers  that  change 
their  address  but  want  to  retain  the 
same  telephone  number,  as  well  as  the 
system  that  incumbents  employ  to 
respond  to  a  customer's  change  to  a 
competitive  local  service  provider. 

43.  Provisioning.  The  Tnird  R&O  does 
not  require  incumbents  to  provide 
access  to  the  high  frequency  portion  of 
the  loop  for  multiple  competitive 
carriers.  It  finds  that  incumbents  will 
use  much  the  same  inventory 
functionality  to  inventory  unbimdled 
access  to  the  high  frequency  portion  of 
the  loop  whether  for  the  purposes  of 
providing  access  to  that  network 
element  to  their  competitors,  or  for 
themselves.  Otherwise,  incumbents 
would  have  to  undertake  substantial 
rebuilds  to  accommodate  their  own 
shared-line  xDSL  service  offerings. 

44.  The  Third  R&O  concludes  that  the 
capabilities  already  exist  in  the  Loop 
Facilities  and  Assignment  Control 
System  (LFACS)  to  inventory  and  assign 
two  services  on  one  loop,  and  that  with 
minor  modifications,  incumbent  LECs 
can  easily  use  existing  capabilities  to 
inventory  services  on  a  shared  line.  In 
light  of  the  apparent  availability  of  OSS 
modifications  that  will  satisfy 
incumbent  LEC  inventory  needs,  there 
is  no  justification  to  withhold 
requesting  carrier's  access  to  the  high 
frequency  portion  of  the  loop  while  OSS 
modifications  are  implemented  to  allow 
carriers  to  order  line  sharing  through 
electronic  interfaces.  The  Third  R&O 
urges  the  state  commissions  not  to 
permit  incumbent  LECs  to  delay  the 
availability  of  access  to  the  high 
frequency  portion  of  the  loop  while  they 
implement  automated  OSS  solutions,  or 
to  attribute  an  unreasonable  portion  of 
incumbent  LEC  OSS  development  costs 
to  our  spectrum  unbundling 
requirements.  The  Third  R&O  expressly 
makes  no  judgment,  however,  that  such 
non-automated  measures  would 
constitute  nondiscriminatory  access  to 
OSS  interfaces  for  the  purposes  of 
section  271  of  the  Act.  It  notes  that  a 
failure  to  implement  OSS  modifications 


within  the  time  frame  we  contemplate 
in  this  Order  could  be  grounds  for 
finding  that  a  BOC  is  not  providing 
nondiscriminatory  access  to  unbundled 
network  elements  under  section  271  of 
the  Act. 

45.  Billing.  The  Third  R&O  finds  that 
there  is  likely  to  be  little,  if  any,  billing 
system  impact  resulting  from  the 
provision  of  unbimdled  access  to  the 
high  frequency  portion  of  the  loop. 

46.  Maintenance.  Repair,  and  Testing. 
The  Third  R&O  concludes  that  cmrent 
industry  methods  and  procedures  for 
customer  service,  line  maintenance,  and 
service  quality  assurance  can  largely 
accommodate  the  demands  of  line 
sharing  between  competitive  LECs  and 
incumbent  LECs. 

47.  First,  the  Third  R&O  finds  that  the 
customer  must  be  informed  that  testing 
on  one  of  their  services  will  impact  the 
other  service  sharing  the  customer's 
line.  The  Third  R&O  finds  that  either 
the  incumbent  or  competitive  LECs 
customer  service  operations  can  provide 
sufficient  customer  education  on  this 
issue. 

48.  The  second  loop  testing  issue, 
however,  is  more  complex.  Specifically, 
both  the  incumbent  and  competitive 
LEC  must  have  access  to  the  shared  loop 
facility  for  testing,  maintenance,  and 
repair  activities.  Assuming  that  the 
competitive  LEC  ovrais  the  DSLAM  and 
installs  it  in  its  collocation  space  in  the 
incumbent  LEC  end  office  or  remote 
terminal,  a  splitter  is  required  to  isolate 
and  direct  the  voice  service  to  the 
inciunbent  LEC  voice  switch  and  the 
xDSL  service  to  the  competitive  LECs 
DSLAM.  This  splitter  will  likely  be 
installed  between  the  MDF  and  the 
other  central  office  equipment.  In  this 
configination,  the  incumbent  LEC 
retains  testing  access  to  the  outside  part 
of  the  loop  through  the  voice  switch. 
The  competitive  LEC,  however,  can  only 
access  the  high  frequency  portion  of  the 
loop  at  its  DSLAM.  This  precludes  the 
competitive  LEC  from  engaging  in 
certain  in^)ortant  types  of  loop  testing 
that  require  the  competitive  LEC  to 
access  the  loop's  whole  frequency  range. 
The  ability  to  perform  this  type  of  loop 
testing  is  important  for  installation, 
maintenance,  and  repair  activities  in 
both  shared  and  non-shared  line 
situations. 

49.  The  Third  R&O  requires  that 
incumbent  LECs  must  provide 
requesting  carriers  with  access  to  the 
loop  facility  for  testing,  maintenance, 
and  repair  activities.  We  require  that,  at 
a  minimum,  inciunbents  must  provide 
requesting  carriers  with  loop  access 
either  through  a  cross-connection  at  the 
competitor's  collocation  space,  or 
through  a  standardized  interface 
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designed  for  to  provide  physical  access 
for  testing  purposes.  Such  access  must 
be  provided  in  a  reasonable  and 
nondiscriminatory  manner.  An 
incumbent  seeking  to  utilize  an 
alternative  physical  access  methodology 
may  request  approval  to  do'so  from  the 
state  commission,  but  must  show  that 
the  proposed  alternative  method  is 
reasonable,  nondiscriminatory,  and  will 
not  disadvantage  a  requesting  carrier's 
ability  to  perform  loop  or  service 
testing,  maintenance,  or  repair.  We 
stress  that  incumbents  may  not  use  their 
control  over  loop  testing  access  points 
and  mechanisms  for  anti-competitive  or 
discriminatory  purposes,  and  that  we 
will  remain  attentive  and  ready  to 
respond  to  any  reported  anti- 
competitive incidents  relating  to 
competitive  LEG  access  to  loop  testing 
mechanisms. 

50.  Customer  Service, 
Troubleshooting,  and  Repair.  The  Third 
R&O  finds  that  maintenance,  repair,  and 
testing  concerns  can  be  handled  by 
utilizing  similar  methods  and 
procedures  to  those  that  incumbent 
LECs  are  implementing  for  the  ordering 
and  provisioning  of  other  unbundled 
network  elements.  Specifically,  it  finds 
that  incumbent  LECs  already  have 
methods  and  procedures  in  place  for  the 
cooperative  resolution  of  trouble  and 
testing  problems  that  arise  with 
competitive  LECs,  and  that  these 
methods  and  procedures  can  easily  be 
modified  to  include  provisions  for 
escalating  shared  line  trouble  issues  in 

a  manner  that  minimizes  customer 
confusion. 

51.  Resolution  of  Operational  Issues. 
The  Third  R&O  finds  that  incumbent 
LECs  have  already  modified  their  OSS 
systems  to  accommodate  their  own 
\DSL  products,  and  that  those 
modifications  and  those  required  for 
line  sharing  are  substantially  similar. 
Incumbent  LECs  can  adapt  expediently 
existing  inciunbent  OSS  systems  to 
handle  line  sharing  with  a  single 
requesting  carrier.  The  Third  R&O  also 
finds  that  incumbent  LECs  can  perform 
the  incremental  modifications  to  the 
existing  ordering  processes  required  to 
provide  competitive  LECs  with  access  to 
the  high  frequency  portion  of  the  loop 
in  an  expedient  manner  and  at  modest 
expense.  It  finds  that  in  the  absence  of 
fully  automated  OSS  interfaces, 
incumbent  LECs  have  a  variety  of  means 
available  with  which  they  can 
accommodate  competitive  LEC  orders 
for  the  unbundled  high  frequency 
portion  of  the  local  loop,  including  the 
use  of  manual  overrides  of  their  current 
UNE  ordering  methods  and  procedures. 
Accordingly,  the  Third  R&O  urges 
requesting  carriers  and  incumbent  LECs 


to  engage  in  a  collaborative  process  at 
the  regional  level  to  develop  solutions 
to  incumbent  LEC  provision  of  shared 
line  access. 

52.  The  Third  R&O  does  not  identify 
or  require  incumbent  LECs  to  make 
specific  OSS  methods  and  procedures, 
or  facilities  changes,  and  it  does  not 
prejudge  whether  specific  OSS 
functionalities  are  necessary  to  fulfill  an 
inciunbent  LECs  nondiscrimination 
duty.  The  Third  R&O  finds  that 
incumbent  LECs  should  be  able  to 
develop  and  implement  the  majorit}'  of 
systems  modifications  necessary  to 
provide  access  to  the  higher  frequency 
portion  of  the  loop  180  days  from 
release  of  this  order.  There  are 
alternatives,  to  those  system 
modifications  that  can  not  be 
implemented  in  180  days,  and  these 
alternatives  can  be  deployed  in  six 
months.  Thus,  the  Third  R&O  concludes 
that  incumbent  LECs  should  be  able  to 
implement  system  changes  necessary  to 
provide  requesting  carriers  with 
nondiscriminatory  access  to  the  high 
frequency  portion  of  the  local  loop 
within  180  days  from  release  of  the 
order. 

53.  The  Third  R&O  finds  that  there  are 
five  types  of  direct  costs  that  an 
incumbent  LEC  potentially  could  incur 
to  provide  access  to  line  sharing:  (1) 
loops;  (2)  OSS;  (3)  cross  connects;  (4) 
splitters;  and  (5)  line  conditioning. 

54.  Local  Loop.  The  Third  R&O 
concludes  that  in  arbitrations  and  in 
setting  interim  prices,  states  may  require 
that  incumbent  LECs  charge  no  more  to 
competitive  LECs  for  access  to  shared 
local  loops  than  the  amoimt  of  loop 
costs  the  inciunbent  LEC  allocated  to 
ADSL  services  when  it  established  its 
interstate  retail  rates  for  those  services. 

55.  OSS.  The  Third  R&O  finds  that 
incumbent  LECs  should  recover  in  their 
line  sharing  charges  those  reasonable 
incremental  costs  of  OSS  modification 
that  are  caused  by  the  obligation  to 
provide  line  sharing  as  an  unbundled 
network  element.  It  also  reaffirms  that 
the  states  may  require  inciunbent  LECs 
in  an  arbitrated  agreement  to  recover 
such  nonrecurring  costs  such  as  these 
incremental  OSS  modification  costs 
through  recurring  charges  over  a 
reasonable  period  of  time;  and  that 
nonrecurring  charges  must  be  imposed 
in  an  equitable  manner  among  entrants. 

56.  Cross  Connects.  The  Third  R&O 
finds  it  reasonable  for  the  states  to 
establish  a  presumption  that,  where  the 
splitter  is  located  within  the  incumbent 
LECs'  MDF,  the  cost  for  a  cross  cormect 
for  entire  loops  and  for  the  high 
frequency  portions  of  loops  should  be 
the  same.  It  states  that  the  states  should 
examine  carefully  any  assessment  of 


costs  for  cross  connections  for  xDSL 
services  that  are  in  excess  of  the  costs 
of  connecting  loops  to  a  competitive 
LECs'  collocated  facilities  where  the 
splitter  is  located  within  the  MDF.  If  the 
splitter  is  not  located  within  the 
incumbent  LECs  MDF,  however,  then 
the  states  should  allow  the  incum'uent 
LEC  to  adjust  the  charge  for  cross 
coimecting  the  competitive  LECs  xDSL 
equipment  to  the  incumbent  LECs' 
facilities  to  reflect  any  cost  differences 
arising  from  the  different  location  of  the 
splitter,  compared  to  the  MDF. 

57.  Splitters.  The  Third  R&O 
concludes  that  if  the  incumbent  LEC 
purchases  for  a  competitive  LEC  the 
same  splitter  that  it  uses  itself  for 
providing  xDSL  services,  then  a  state 
may  require  that  it  only  assess  the 
competitive  LEC  the  same  amount  that 
it  itself  pays  for  a  delivered  splitter.  The 
Third  R&O  further  concludes  that  a 
competitive  LEC,  at  its  option,  should 
be  allowed  to  purchase  a  splitter  that 
complies  with  industry  standards,  and 
transfer  it  to  the  incumbent  LEC,  in  the 
event  that  the  competitive  LEC  can 
complete  the  transaction  more 
expeditiously  or  cost  effectively  than 
the  incumbent  LEC.  A  state  may  also 
allow  the  incumbent  LEC  to  include  in 
its  rate  structure  a  charge  to  recover  the 
cost  of  installing  the  splitters. 

58.  Line  Conditioning.  In  order  to 
prevent  incumbent  LECs  from  charging 
an  excessive  price  for  line  conditioning, 
the  Third  R&O  finds  that  states  may 
require  that  the  conditioning  charges  for 
shared  lines  not  exceed  the  charges  the 
incumbent  LECs  arfe  permitted  to 
recover  for  similar  conditioning  of 
stand-alone  loops  for  xDSL  services. 
Furthermore,  if  the  incumbent  LEC  is 
providing,  or  has  already  provided, 
xDSL  service  over  a  particular  shared 
loop,  a  competitive  LEC  should  not  be 
charged  with  any  line  conditioning 
costs  if  it  wins  that  customer  and  seeks 
access  to  that  shared  loop  for  providing 
xDSL  service.  Thus,  the  Third  R&O 
concludes  that  requiring  line  sharing 
and  pricing  it  on  the  basis  of  TELRIC 
should  not  affect  the  ability  of  the 
incumbent  LEC  to  recover  costs 
associated  with  providing  voice  service. 

59.  Effective  Date  of  New  Rules.  The 
rules  established  in  the  Third  R&O 
require  that  the  unbundling  of  the  high 
frequency  portion  of  the  loop  becomes 
effective  February  9,  2000. 

60.  States '  Role  in  Fostering  Local 
Competition  Under  Sections  251  and 
252.  The  Third  R&O  strongly  encourages 
states  to  issue  binding  interim 
arbitration  awards  that  would  require 
the  incumbent  to  begin  provisioning 
this  unbundled  network  element  on 
interim  arbitration  terms  and  conditions 
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within  180  days  of  release  of  the  Third 
R&O.  The  state  i  iterim  arbitration 
award  would  rei  nain  in  effect  until  such 
time  as  the  state  issues  a  final  award. 
The  Third  R&O  i  tates  that  in  the  event 
that  a  state  comx  lission  fails  to  take 
action  in  an  arbi  nation  proceeding 
within  the  nine  nonths  prescribed  by 
Congress,  the  Cc  mmission  is  prepared 
to  act  promptly,  pursuant  to  section 
252(e)(^  and  thd  Commission's 
implementing  n  les,  to  issue  an  order 
"preempting  the  State  commission's 
jurisdiction  of  tl  at  proceeding  or 
matter"  and  theieafter  to  bring  the 
arbitration  to  an  orderly,  expeditious 
conclusion.  Furl  iiermore,  noting  that  a 
few  states  already  have  taken  significant 
steps  toward  req  iiiring  incumbent  LECs 
in  their  jiuisdict  on  to  offer  line  sharing, 
the  Third  R&O  e  nphasizes  that  the 
timetable  it  outl  nes  for  implementing 
line  sharing  on  a  nationwide  basis 
should  be  views  1  as  a  maximum  period 
for  states  that  ha  ve  not  yet  taken  any 
actions  to  make  ine  sharing  available, 
and  that  the  intention  is  not  to  delay  or 
constrain  states  hat  already  have 
undertaken  such  initiatives. 

61.  The  Third  R&O  contemplates  that 
such  interim  arb  itration  awards  would 
incorporate  the  lules  adopted  in  the 
Third  R&O  and  1  le  sufficiently  detailed 
to  permit  the  inc  umbent  LECs  to  begin 
providing  this  n  ;w  unbundled  network 
element  immedi  itely  upon  the  effective 
date  of  the  interi  m  order.  The  interim 
arbitration  awards,  like  final  arbitration 
awards,  should  i  nclude  the  price  of  the 
high  frequency  {ortion  of  the  loop  based 
on  the  pricing  guidelines  set  out  in  the 
Third  R&O.  The  Third  R&O  encourages 
the  states,  when  issuing  their  interim 
arbitration  awar  Is,  to  set  the  price  for 
the  unbundled  1  igh  frequency  portion 
of  the  loop  at  th(  i  amount  that  the 
incumbent  asses  ses  in  establishing 
interstate  rates  f  )r  its  own  competing 
services. 

62.  In  additioi  to  arrangements 
reached  through  section  252-negotiation 
and  arbitration  {  rocedures.  Bell 
Operating  Comp  anies  (BOCs)  may 
prepare  and  file  with  a  state  commission 
a  statement  of  g(  nerally  available  terms 
and  conditions  ( SCAT)  that  they  offer  to 
comply  with  the  requirements  of  section 
251.  Piusuant  to  section  252{i), 
competitive  can  iers  will  be  able  to 
obtain  access  to  the  high  frequency 
portion  of  the  lo  jp  at  the  same  rates, 
terms,  and  cond  tions  offered  in  any 
approved  interci  )nnection  agreement,  as 
well  as  the  BOC  ;'  SGATs. 

63.  Duty  to  Ne  gotiate  in  Good  Faith. 
The  Third  R&O  :oncludes  that  as  part 
of  the  incumbent  LECs  duty  to 
negotiate  in  good  faith,  upon 
commencement  of  the  negotiation 


process  the  incumbent  LEC  immediately 
should  make  available  a  representative 
who  has  region-wide  decision-making 
authority  to  meet  with  the  requesting 
carrier  and  any  other  competitive 
carriers  seeking  shared  line  access  in  the 
incumbent  LECs  region  at  issue. 

64.  Guidelines  for  State  Arbitration 
Awards.  The  Third  R&O  encourages 
states  to  require,  in  arbitration 
proceedings,  incumbent  LECs  to  fulfill 
requests  for  line  sharing  within  the 
same  interval  the  incumbent  provisions 
xDSL  to  its  own  retail  or  wholesale 
customers,  regardless  of  whether  the 
incumbent  uses  an  automated  or  manual 
process.  The  Third  R&O  further  lu^es 
states  to  adopt  provisioning  intervals  for 
this  unbundled  network  element  as  part 
of  any  arbitration  award,  whether 
interim  or  final.  Because  there  are 
currently  no  state-required  provisioning 
intervals  for  the  high  frequency  portion 
of  the  loop  network  element,  the  Third 
R&O  recommends  that  states  consider  a 
standard  based  on  the  time  required  to 
provision  xDSL  capable  loops.  Where 
the  incumbent  LEC  is  already  providing 
shared  line  xDSL  service  to  a  particular 
customer,  however,  the  provisioning 
interval  should  be  significantly  shorter. 

65.  The  Third  R&O  strongly  urges  the 
states  to  adopt  an  implementation 
schedule  that  requires  an  incumbent  to 
begin  provisioning  this  network  element 
to  requesting  carriers  no  later  than  45 
days  after  the  issuance  of  an  arbitration 
award.  Finally,  the  Third  R&O 
encourages  states  to  establish  penalties 
for  failiu^  to  meet  provisioning  intervals 
as  part  of  any  arbitration  award. 

///.  Spectrum  Policy 

66.  Standards-Setting  Entities.  The 
Third  R&O  reiterates  the  Commission's 
general  belief  that  industry  standards 
bodies  can,  and  should,  create 
acceptable  standards  for  deployment  of 
xDSL-based  and  other  advanced 
services.  Despite  the  neutrality  and 
openness  principles  embedded  in  the 
standards  setting  processes  of  standards 
body  TlEl.4,  however,  several  parties 
continue  to  express  concerns  that 
TlEl.4  is  dominated  by  incumbent 
LECs  and  that,  as  a  result,  standards 
setting  is  delayed  and  deployment  of 
certain  technologies  particularly  favored 
by  competitive  LECs  is  precluded.  Thus, 
the  Third  R&O  concludes  that  the 
Commission  is  compelled  to  play  a  role 
in  standards  development,  and  that  the 
standards  setting  process  must  include 
the  involvement  of  a  third  party  to 
advise  the  Commission  on  spectrum 
compatibility  standards  and  spectrum 
management  practices.  Specifically,  the 
charter  of  an  existing  Federal  Advisory 
Committee,  the  Network  Reliability  and 


Interoperability  Council  (NRIC),  will  be 
amended  to  charge  NRIC  with  such  an 
advisory  function. 

67.  NRIC  V  is  requested  to  provide 
initial  recommendations  for  resolution 
of  spectrum  compatibility  and 
management  issues  to  the  Commission 
within  150  days  from  the  establishment 
date  of  NRIC  V.  Moreover,  NRIC  is 
expected  to  submit  reports  to  the 
Commission  on  standards  and  practices 
development  issues  as  further  deemed 
necessary  by  NRIC  or  the  Commission 
and,  in  any  event,  promptly  after  NRIC 
has  received  appropriate  input  from 
industry  standards  bodies. 

68.  The  Third  R&O  anticipates  that 
NRIC  will  receive  the  majority  of  input 
from,  and  monitor  most  closely,  the 
work  of  TlEl.4  with  respect  to 
developing  spectnun  compatibility 
standards,  and  with  respect  to  fair  and 
open  practices  for  the  deployment  of 
advanced  services  technologies.  The 
Third  R&O  emphasizes,  however,  that 
NRIC  will  be  open  to,  and  will  consider 
submissions  from,  any  appropriate 
industry  standards  body.  Through  the 
recommendations  and  reports  that  the 
Commission  receives  from  NRIC,  the 
Commission  will  evaluate  whether 
TlEl. 4  and  other  industry  standards     ^ 
bodies  are  acting  in  a  manner  consistent 
with  the  policies  that  the  Commission 
has  determined  should  underlie 
spectrum  compatibility  standards- 
setting  and  formation  of  spectrum 
meuiagement  rules  and  practices.  Should 
the  Commission  find  that  certain 
industry  standards  bodies  are  adopting 
spectrum  compatibility  standards  or 
spectrum  management  practices  that    ^ 
continue  to  fail,  in  their  underlying 
processes,  in  safeguarding  principles  of 
competitive  neutrality  and  promoting 
innovation,  the  Commission  will  look  to 
other  industry  standards  bodies  that 
uphold  these  principles,  or  the 
Commission  will  exercise  its  authority 
to  assume  the  standards-setting  function 
itself. 

69.  Mechanisms  for  Demonstrating 
Spectrum  Compatibility.  In  the  first 
order  in  this  proceeding  [Advanced 
Services  First  Report  and  Order,  14  FCC 
Red  4761  (1999)),  the  Commission 
sought  comment  on  the  best  means  to 
address  spectrum  compatibility.  The 
Third  R&O  declines  to  adopt  a  federal 
rule  mandating  the  use  of  either  generic 
PSD  masks  or  a  calculation-based 
approach.  Instead,  it  defers  to  the 
Conclusions  to  be  reached  by  industry 
standards-setting  bodies  on  this  issue. 

70.  Notwithstanding  the 
Commission's  abstention  from  adopting 
a  federal  rule  governing  methods  for 
defining  spectrum  compatibility,  the 
Third  R&O  observes  that  the  use  both  of 
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generic  PSD  masks  and  a  calculation- 
based  approach  appear  to  be  the  best 
means  to  address  spectnun 
compatibility  for  purposes  of  spurring 
competition. 

71 .  Conditions  for  Acceptability  of  a 
Loop  Technology  for  Deployment.  The 
Advanced  Services  First  Report  and 
Order  concluded  that,  "until  long-term 
standards  and  practices  can  be 
established,"  a  loop  technology  should 
be  presiuned  acceptable  for  deployment 
under  any  one  of  several  circumstances. 
These  circumstances  include  that  the 
technology:  (1)  Complies  with  existing 
industry  standards;  (2)  is  approved  by 
an  industry  standards  body,  the 
Commission,  or  any  state  commission; 
or  (3)  has  been  successfully  deployed  by 
any  carrier  without  "significantly 
degrading"  the  performance  of  other 
services.  The  Third  R&O  codifies  these 
presumptions  and  clarifies  certain 
aspects  of  them. 

72.  The  Third  R&O  reaffirms  the 
conclusion  from  the  Advanced  Services 
First  Report  and  Order  that  ADSL, 
HDSL,  and  ISDN  services  are  presumed 
acceptable  for  deployment  on  fully 
imbundled  loops  where  they  comply 
with  any  one  of  certain  enumerated 
standards.  Similarly,  in  accordance  with 
the  second  and  third  criteria  outlined 
above,  the  Third  R&O  declares  SDSL  to 
be  presumed  acceptable  for  deployment. 
This  finding,  however,  is  limited  to 
presuming  SDSL  acceptable  for 
deployment  on  a  fully  unbundled  loop. 
The  Third  R&O  does  not  establish  a 
presumption  that  SDSL  is  acceptable  for 
deployment  on  a  shared  loop. 

73.  The  Third  R&O  concludes  that  a 
competing  carrier's  use  of  the 
calculation-based  method  for 
demonstrating  spectrum  compatibility, 
as  a  prelude  in  most  cases  to  initial 
deployment  of  a  technology,  should  go 
far  towards  allaying  the  concerns  of 
some  commenters  over  risks  of 
interference  to  the  network  from  the 
deployment  of  a  technology  that  was 
successfully  deployed  elsewhere.  The 
LEG  also  will  be  able  to  rebut  the 
presumption  of  acceptability  before  a 
state  commission  if  the  technology 
proposed  for  deployment  poses  a  real 
interference  threat  in  a  certain  area. 

74.  Consistent  with  the  information 
disclosiu-e  requirements  that  were 
applied  to  incumbent  LECs  in  the 
Advanced  Services  First  Report  and 
Order,  the  Third  R&O  finds  that 
competitive  LECs  must  provide  to 
incumbent  LECs  information  on  the 
type  of  technology  that  they  seek  to 
deploy.  The  Third  R&O  concludes 
further  that  competitive  LECs  must 
provide  this  information  in  notifying  the 
incumbent  LEG  of  any  proposed  change 


in  advanced  services  technology  that  the 
carrier  uses  on  the  loop. 

75.  The  Third  R&O  reaffirms  the 
subjective  definition  of  "significantly 
degrade"  that  was  adopted  in  the 
Advanced  Services  First  Report  and 
Order,  namely,  "an  action  that 
noticeably  impairs  a  service  from  a 
user's  perspective."  The  Third  R&O 
reiterates  that  where  a  carrier  claims 
that  a  deployed  service  is  significantly 
degrading  the  performance  of  other 
advanced  services  or  traditional  voice 
band  services,  that  carrier  must  notify 
the  deploying  carrier  and  allow  the 
deploying  carrier  a  reasonable 
opportunity  to  correct  the  problem.  Any 
claims  of  network  harm  presented  to  the 
deploying  entity  or,  if  subsequently 
necessary,  the  relevant  state 
commission,  must  be  supported  with 
specific  and  verifiable  corroborating 
information. 

76.  The  Third  R&O  confirms  that  an 
incumbent  LEC  need  not  act  as  the 
initial  point  of  contact  in  all  service 
degradation  disputes.  Instead,  the 
carrier  that  believes  its  services  are 
being  significanUy  degraded  should 
notify  the  causing  carrier  when  the 
carrier  experiencing  degradation  knows 
with  certainty  the  identity  of  the 
causing  carrier.  The  Third  R&O 
recognizes  that  a  carrier  whose  services 
are  being  degraded  may  not  know  the 
precise  cause  of  the  degradation  and 
thus  may  not  know  which  carrier  to 
contact  for  corrective  action.  In  this 
circumstance,  the  carrier  experiencing 
service  degradation  must  notify  each 
carrier  that  may  have  caused  or 
contributed  to  the  degradation, 
including,  where  applicable,  the 
incumbent  LEC.  Where  the  carrier 
experiencing  service  degradation  does 
not  know  which  carriers  share  the 
binder  group  or  have  deployed  services 
in  an  adjacent  binder  group,  it  should 
request  that  the  incumbent  LEC  provide 
it  with  the  relevant  contact  information 
for  those  other  carriers. 

77.  The  Third  R&O  reaffirms  and 
codifies  the  policy  enunciated  in  the 
Advanced  Services  First  Report  and 
Order  63  FR  4420  August  18. 1998,  to 
guide  states  in  the  resolution  of 
interference  disputes.  Specifically, 
where  a  LEC  demonstrates  that  a 
deployed  technology  is  significantly 
degrading  the  performance  of  other 
advanced  services  or  traditional  voice 
band  services,  "the  carrier  deploying  the 
technology  shall  discontinue 
deplojonent  of  that  technology  and 
migrate  its  customers  to  technologies 
that  will  not  significantly  degrade  the 
performance  of  other  such  services." 
The  Third  R&O  adds  an  exception  to 
this  rule  that  the  Commission  believes 


will  further  safeguard  competitive 
neutrality  and  deployment  of  new 
technologies.  Specifically,  where  the 
only  interfered-with  service  itself  is  a 
known  disturber,  that  service  shall  not 
prevail  against  the  newly  deployed 
technology. 

78.  Binder  Group  Management.  The 
Third  R&O  concludes  that  the  only 
permissible  forms  of  binder  group 
management  are  the  segregation  of 
known  disturbers  and  the  use  of  the 
interference  protection  techniques 
described  above.  Currently,  the  only 
technology  that  the  Third  R&O  finds 
causes  interference  with  sufficient 
persistence  to  rise  to  the  level  of  a 
known  disturber  is  analog  Tl.  Because 
the  designation  of  a  technology  as  a 
known  disturber  impacts  various 
national-level  rules  and  policies,  such 
as  those  governing  interference  dispute 
resolution  and  binder  group 
management,  and  also  triggers  the 
determination  by  states  of  how  the 
known  interfering  technology  will  be 
disposed,  the  Commission  will  decide 
which  technologies  should  be 
considered  as  known  disturbers. 

79.  The  Third  R&O  limits  segregation 
practices  to  known  distiu-bers  because 
only  the  interference  risks  of  mixing 
known  distiu^bers  with  other 
technologies  outweigh  the  risks  of 
anticompetitive  segregation  practices. 
Because  the  Commission  currently  does 
not  determine  ADSL  to  be  a  known 
disturber,  the  Third  R&O  finds  that  SBC 
may  not  implement  SFS,  a  form  of 
binder  group  management  that 
segregates  ADSL.  SBC  and  any  other 
carrier  currently  implementing  any 
prohibited  binder  group  management 
techniques,  including  SFS,  must 
discontinue  and  dismantle  such 
implementations  within  60  days  after 
the  release  of  the  Third  R&O. 

80.  The  Third  R&O  concludes  that  the 
states  should  determine  disposition  of 
known  interfering  technologies.  The 
Third  R&O  further  finds  that  leaving 
disposition  of  known  interfering 
technologies  to  the  states  is  preferable  to 
establishing  a  national  sunset  period  for 
known  disturbers  in  this  proceeding. 

IV.  Other  Issues 

81.  State  Authority  to  Enact 
Additional  Ldne  Sharing  Requirements. 
In  conformance  with  the  rule 
established  in  the  Third  Report  and 
Order  in  CC  Docket  No.  96-98  {Local 
Competition  Third  Report  and  Order), 
the  Third  R&O  does  not  permit  the 
states  to  reduce  the  unbundling 
obligations  established  in  the  Third 
R&O.  States  may  enact  additional  or 
modified  unbundling  requirements  only 
to  the  same  extent  that  they  are 
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permitted  to  do  s<  in  the  Local 
Competition  Thin  /  Report  and  Order. 
Any  state  that  im|  loses  unbundling 
requirements  in  c  jntravention  of  section 
253(a)  of  the  Act '  vill  be  subject  to 
possible  preempt!  on  by  the  Commission 
under  section  252  (d)  of  the  Act. 
Moreover,  the  Th  rd  R&O  declines  to 
exempt  rural  inct  mbent  LECs  from  the 
line  sharing  unbundling  obligation,  but 
notes  that  states  r;tain  the  authority 
pursuant  to  section  251(f)  of  the  Act  to 
exempt  certain  ru  ral  LECs  from  all 
section  251  obligi  tions. 

82.  TaJbugs.  Th  e  Third  R&O  disagrees 
with  US  WEST'S  ;haracterization  that 
declaring  the  higl  i  frequency  portion  of 
the  local  loop  to  1  le  an  unbundled 
network  element  results  in  a  physical 
taking.  As  the  Co  nmission  previously 
has  stated  in  the  Mcal  Competition 
Third  Report  and  Order,  dedicating  a 
particular  elemeii  t  to  the  new  entrant's 
exclusive  use  dot  s  not  effect  a  physical 
occupation  of  an;  incumbent  LJEC's 
property  because  the  incumbent  LEG 
retains  physical  c  ominion  over  their 
network  elements.  Requesting  carriers 
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commimications 
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incumbent  LECs 
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network  element ;  could  be 
characterized  as  <  i  regulatory  or  physical 
taking,  incumber  t  LECs  have  an 
adequate  means  i  ivailable  to  secure  just 
compensation.  T  lus,  the  Third  R&O 
concludes  that  ei  en  if  requiring 
incumbent  LECs  to  provide  competitive 
LECs  with  access  to  the  imbundled  high 
frequency  spectr  im  of  the  local  loop 
constitutes  a  taki  ng  under  the  Fifth 
Amendment,  thii  i  taking  is  not 
imconstitutional 

V.  Final  Regulati  >ry  Flexibility  Analysis 
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and  establishing  spectrum  compatibility 
and  management  policies. 

85.  First,  the  Conmiission  amends  our 
unbundling  rules  to  require  incumbent 
LECs  to  provide  unbundled  access  to  a 
network  element,  the  high  frequency 
portion  of  the  loop.  This  will  enable 
competitive  LECs  to  provide  xDSL 
service  through  telephone  lines  that 
they  share  with  incumbent  LECs,  which 
is  frequendy  called  "line  sharing."  In 
order  to  ensure  that  line  sharing  does 
not  significantly  degrade  analog  voice 
service,  incimibents  must  provide 
unbundled  access  to  the  high  frequency 
portion  of  the  loop  only  to  carriers 
seeking  to  provide  xDSL  services  that 
meet  one  of  the  Commission's  criteria 
regarding  the  presumption  of 
acceptability  for  deployment  on  the 
same  loop  as  analog  voice  service. 

86.  The  Commission  also  set  specific 
parameters  for  line  sharing  deployment 
in  order  to  ensure  that  the  analog 
voiceband  is  preserved  from  significant 
degradation.  Incumbents  are  not 
required  to  provide  unbimdled  access  to 
the  high  frequency  portion  of  the  loop 

if  they  are  not  currently  providing 
analog  voice  service  to  the  customer. 
Moreover,  incumbent  carriers  must 
provide  unbundled  access  to  the  high 
frequency  portion  of  the  loop  to  only  a 
single  requesting  carrier,  for  use  at  the 
same  customer  address  as  the  analog 
voice  service  provided  by  the 
incumbent.  In  addition,  subject  to 
certain  obligations,  incumbent  LECs 
may  maintain  control  over  the  loop  and 
splitter  equipment  and  functions. 

87.  The  Commission  also  set  forth 
pricing  methodologies  for  the  states  to 
use  as  guidelines  when  setting  the  price 
of  this  new  unbundled  network 
element.  Based  on  the  record,  we  find 
that  there  are  five  types  of  direct  costs 
that  an  incimibent  LEC  potentially 
could  incur  to  provide  access  to  line 
sharing  :  (1)  loops;  (2)  OSS;  (3)  cross 
connects;  (4)  splitters;  and  (5)  line 
conditioning. 

88.  In  addition  to  line  sharing 
requirements,  we  adopt  rules  in  this 
Order  that  apply  to  spectrum 
compatibility  and  management.  These 
rules  will  significantly  benefit  the  rapid 
and  efficient  deployment  of  xDSL 
technologies.  Specifically,  the 
Commission  seeks  to  encourage  the 
voluntary  development  of  industry 
standards  while  limiting  the  ability  of 
any  one  class  of  carriers  to  impose  ' 
unilateral  and  potentially  anti- 
competitive spectrum  management  or 
compatibility  rules  on  other  xDSL 
providers.  We  believe  that  spectrum 
policies  we  adopt  in  this  Order  will 
ensure  the  compatibility  of  technologies 
and  minimize  the  risk  of  harmful 


spectrum  interference  among 
transmission  services.  As  such,  these 
policies  will  ensure  that  American 
consumers  will  not  face  undue  delay  in 
receiving  the  benefits  of  technological 
innovation. 

89.  The  Commission  also  adopts  rules 
that  will  govern  when  a  loop  technology 
is  presumed  acceptable  for  deployment. 
The  circumstances  include  when  the 
technology:  (1)  complies  with  existing 
industry  standards;  (2)  has  been 
approved  by  an  industry  standards 
body,  the  Commission,  or  any  state 
conunission;  or  (3)  has  been 
successfully  deployed  by  any  carrier 
without  significantly  degrading  the 
performance  of  other  services. 

90.  The  Commission  affirms  our 
conclusions  bom  the  Advanced  Services 
First  Report  and  Order  regarding 
resolution  of  interference  disputes.  In 
the  event  that  a  LEC  demonstrates  to  the 
relevant  state  commission  that  a 
deployed  technology  is  significantly 
degrading  the  performance  of  other 
advanced  services  or  traditional  voice 
band  services,  the  carrier  deploying  the 
technology  shall  discontinue 
deployment  of  that  technology  and 
migratfe  its  customers  to  technologies 
that  will  not  significantly  degrade  the 
performance  of  other  services.  We  now 
adopt  an  exception  to  this  rule:  where 
the  only  service  experiencing 
interference  is  itself  a  known  disturber, 
that  service  shall  not  prevail  against  the 
newly  developed  technology.  We 
conclude  that  analog  Tl  service  is  a 
known  disturber. 

91.  The  only  permissible  forms  of 
binder  management  are  the  segregation 
of  known  disturbers  and  the  use  of  the 
spectrum  compatibility  (interference 
protection)  techniques  described  above. 
The  states  may  select  one  or  more  of 
several  approaches  towards  disposition 
of  known  disturbers,  including 
segregation  or  sunsetting  of  known 
disturbers. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

92.  In  the  IRFA,  the  Commission 
stated  that  any  rule  changes  would 
impose  minimum  burdens  on  small 
entities,  and  solicited  comment  on 
alternatives  to  our  proposed  rules  that 
would  minimize  the  impact  they  might 
have  on  small  entities.  The  Office  of 
Advocacy,  United  States  Small  Business 
Administration  (SBA),  commented  on 
the  issues  raised  in  the  First  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking.  SBA  argued  that  the 
Commission  should  consider  all 
comments  received  in  response  to  the 
FNPRM,  but  also  issue  a  second  Further 
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Notice  along  with  a  revised  IRFA  that 
more  accurately  identifies  all  small 
businesses  impacted  and  details  the 
compliance  burdens.  Moreover,  SBA  is 
concerned  that  the  Commission  did  not 
provide  adequate  notice  regarding  cost 
allocation  and  operational  issues. 

93.  First,  SBA  argues  that  the 
Advanced  Services  FNPRM  does  not 
adequately  identify  all  small  entities 
affected  by  the  line  sharing  and 
spectrum  management  proposals 
because  the  Commission  did  not 
identify  small  incumbent  LECs  as  small 
entities.  In  fact,  the  Commission  does 
include  small  incumbents  in  its  RFA. 
While  in  the  IRFA,  the  Commission 
stated  that  "[ajlthough  some  affected 
incumbent  LECs  may  have  1 ,500  or 
fewer  employees,  we  do  not  believe  that 
such  entities  should  be  considered 
small  entities  within  the  meaning  of  the 
RFA  because  they  are  either  dominant 
in  their  field  of  operations  or  are  not 
independently  owned  and  operated,  and 
therefore  by  definition  not  'small 
entities'  or  'small  business  concerns' 
under  the  RFA,"  the  Commission  goes 
on  to  state  that  "[olut  of  an  abimdance 
of  caution,  however,  for  regulatory 
flexibility  analysis  pxu-poses,  we  will 
separately  consider  small  incumbent 
LECs  within  this  analysis  and  use  the 
term  'small  inciunbent  LECs'  to  refer  to 
any  incumbent  LECs  that  arguably 
might  be  defined  by  the  SBA  as  'small 
business  concerns.' "  Moreover,  as  SBA 
is  aware,  the  Commission  continues 
formally  to  include  small  incumbent 
LECs  in  the  RFA  analysis  of  recent 
Conunission  items. 

94.  SBA  also  argues  that  the  IRFA 
does  not  describe  the  possible  reporting, 
recordkeeping,  and  other  compliance 
requirements  stemming  from  the 
proposals  in  the  Advanced  Services 
FNPRM.  The  Commission  determined  in 
the  Advanced  Services  FNPRM  that  line 
sharing  is  technically  feasible  and 
requested  comments  on  the  operation 
issues  relating  to  sharing  a  single  line 
between  two  service  providers.  In 
addition,  the  Commission  sought 
comment  on  additional  measures  the 
Commission  could  take  to  ensure  that 
spectrum  compatibility  and 
management  concerns  are  resolved  in  a 
fair  and  expeditious  manner.  The 
Commission  sought  comment  on  these 
two  issues,  and  specifically  identified 
issues  such  as  the  economic,  pricing, 
and  cost  allocation  implications  of  the 
line  sharing  proposals,  as  well  as  the 
burdens  on  the  industry  created  by  our 
spectrum  policy  proposals.  As  stated  in 
the  IRFA,  we  sought  "comments  on 
whether  the  Commission  should 
establish  rules  for  deployment  of  central 
office  equipment  similar  to  those  set 


forth  in  part  68  of  our  rules.  We  also 
ask[ed]  commenters  to  address  whether 
the  Commission  should  be  involved 
with  the  actual  testing  and  compliance 
procedures  or  whether  the  industry  is 
better  suited  to  serve  this  function 
through  the  use  of  independent  and 
accredited  labs."  The  commenters  in 
this  proceeding  addressed  these  specific 
issues  in  a  detailed  manner,  including 
any  reporting,  recordkeeping,  and  other 
compliance  requirements  associated 
with  the  proposals,  suggesting  that  the 
Commission  proposals  were  neither 
vague  not  insufficient  as  alleged  by 
SBA. 

95.  Third,  SBA  contends  that  the 
Commission's  IRFA  did  not  discuss  any 
alternatives  to  the  proposals  made  in  the 
Advanced  Services  FNPRM,  and  that  the 
Commission's  claim  that  the  proposals 
placed  a  minimum  burden  on  small 
entities  is  unsupported  by  any  analysis 
of  the  burdens.  In  the  IRFA,  the 
Commission  sought  "to  develop  a 
record  sufficient  enough  to  adequately 
address  issues  related  to  developing 
long-term  standards  and  practices  for 
spectrum  compatibility  and 
management,  and  to  the  sharing  of  loops 
by  multiple  providers."  In  addressing 
these  issues,  the  Commission  sought  to 
ensure  that  competing  carriers, 
including  small  entity  carriers,  obtain 
access  to  inputs  necessary  to  the 
provision  of  advanced  services.  We  also 
tentatively  concluded  that  om-  proposals 
in  the  FNPRM  would  impose  minimal 
burdens  on  small  entities.  Moreover,  we 
sought  comment  on  these  proposals  and 
the  impact  they  may  have  on  small 
entities." 

96.  Although  the  Commission  did  not 
describe  explicitly  each  of  the 
alternatives  that  we  considered  and 
rejected,  as  the  proposals  in  the 
Advanced  Services  FNRPM  make  clear, 
the  Commission  is  not  considering 
proposals  that  would  require  small 
entities  to  engage  in  activities  in  which 
they  are  not  already  required  to  engage. 
These  activities  might  require 
operational,  accounting,  billing,  and 
legal  skills  that  the  small  carriers 
already  have.  Moreover,  certain 
proposals  in  the  Advanced  Services 
FNPRM  clearly  would  benefit  all 
carriers,  including  small  carriers,  by 
ensuring  that  all  carriers  have  economic 
incentives  to  innovate  and  invest  in  new 
technologies.  This  document  notes  that 
in  the  text  of  the  Advanced  Services 
FNPRM,  the  Commission,  in  many 
instances,  raised  questions  regarding 
alternatives  to  our  proposals.  These 
alternatives  have  the  potential  to  benefit 
small  entities.  While  the  Commission 
did  not  reiterate  each  of  these  questions 
in  the  IRFA,  we  did  describe  our  actions 


in  the  IRFA,  which  was  attached  as  an 
Appendix  to  the  Advanced  Services 
FNPRM,  and  as  such,  we  provided 
sufficient  notice  for  small  entities. 

VI.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Affected  by 
the  Third  Report  and  Order 

97.  In  the  RFA  to  the  Commission's 
Advanced  Services  Order  and  FNPRM, 
we  adopted  the  analysis  and  definitions 
set  forth  in  determining  the  small 
entities  affected  by  this  order  for 
purposes  of  this  FRFA.  The  RFA  directs 
agencies  to  provide  a  description  of  and, 
where  feasible,  an  estimate  of  the*^ 
number  of  small  entities  that  will  be 
affected  by  rules.  The  RFA  generally 
defines  "small  entity"  as  having  the 
same  meaning  as  the  term  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction."  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  imless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  to  its  activities. 
Under  the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  The  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  categories 
4812  (Radiotelephone  Communications) 
and  4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  no  more  than 
1,500  employees.  We  first  discuss  the 
number  of  small  telephone  companies 
falling  within  these  SIC  categories,  then 
attempt  to  refine  further  those  estimates 
to  correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

98.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  common  carrier  and  related  providers 
nationwide,  as  well  as  the  numbers  of 
commercial  wireless  entities,  appears  to 
be  data  the  Commission  publishes 
annually  in  its  Carrier  Locator  report, 
derived  fi-om  filings  made  in  connection 
with  the  Telecommunications  Relay 
Service  (TRS).  According  to  data  in  the 
most  recent  report,  there  are  3,604 
interstate  carriers.  These  carriers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone  toll 
service,  providers  of  telephone 
exchange  service,  cind  resellers. 
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than  1,500  employees,  there  would  still 
be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  2,295  small  entity  telephone 
communications  companies  other  than 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  and  rules 
proposed  in  the  Notice. 

102.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  local  exchange 
carriers  (LECs)  or  competitive  local 
exchange  carriers  (CLECs).  The  closest 
applicable  definition  for  these  carrier- 
types  under  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  these  carriers 
nationwide  of  which  the  Commission  is 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  there  are  1,410  LECs.  129  CLECs, 
and  351  resellers. 

103.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,410  small 
entity  LECs,  129  CLECs,  and  351 
resellers  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  the 
Order. 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 


A.  Line  Sharing 

104.  The  Coriimission  set  forth 
guidelines  that  states  may  use  in  pricing 
the  higher  frequencies  of  their  local 
loops,  which  will  be  made  available  as 
an  unbundled  network  element.  The 
Commission  determined  that  complying 
with  these  guidelines  may  require  use  of 
operational,  accounting,  billing,  and 
legal  skills.  These  are  skills  that  the 
carriers  already  have.  The  Commission 
believes,  however,  that  incumbent  LECs 
will  already  have  these  skills.  The 


burden  of  compliance  is  minimal 
because  they  use  the  higher  frequencies 
of  their  local  loops  already  to  provide 
the  service  that  will  be  offered  to  others 
pursuant  to  the  unbundled  network 
element. 

105.  In  this  Order,  we  identify  the 
high  frequency  portion  of  the  loop  as  an 
additional  network  element  that 
incumbent  LECs  are  obligated  to  offer  to 
requesting  carriers  on  an  unbimdled 
basis  nationwide.  The  Commission 
believes  that  incumbent  LECs  already 
have  the  skills  necessary  to  accomplish 
this  with  little  or  no  additional 
resources  because  incumbents  will  not 
have  to  hire  new  staff,  or  provide 
additional  training  to  ciurent  staff.  The 
Commission  notes  that,  pursuant  to 
section  251(c)  and  (d)  of  the  1996  Act, 
inciunbent  LECs,  including  those  that 
qualify  as  small  entities,  are  required  to 
provide  nondiscriminatory  access  to 
unbundled  network  elements.  The  only 
exception  to  this  rule  apply  to  those 
carriers  that  qualify  for  and  have 
obtained  an  exemption,  suspension,  or 
modification  pursuant  to  section  251(f) 
of  the  Act. 

B.  Spectrum  Policy 

106.  The  Commission  requires 
competitive  LECs  to  provide  to 
incumbent  LECs  information  on  the 
type  of  technology  they  seek  to  deploy, 
including  Spectrum  Class  information 
where  a  competitive  LEC  asserts  that  the 
technology  it  seeks  to  deploy  fits  within 
a  generic  power  spectral  density  (PSD) 
mask.  Where  a  competitive  LEC  relies 
on  a  calculation-based  approach  to 
support  deployment  of  a  particular 
technology,  it  must  furnish  the 
incumbent  LEC  with  information  on  the 
speed  and  power  at  which  the 
technology  will  be  transmitted. 
Competitive  LECs  must  provide  this 
information  in  notifying  the  incumbent 
LEC  of  any  proposed  change  in 
advanced  services  technology  that  the 
carrier  uses  on  the  loop,  so  that  the 
incumbent  LEC  can  correct  its  records 
and  anticipate  the  effect  that  the  change 
may  have  on  other  services  in  the  same 
or  adjacent  binder  groups.  The 
provision  of  such  information  is  integral 
to  a  competitive  LECs  claim  that  the 
technology  it  seeks  to  deploy  is 
presumed  acceptable  for  deployment. 
The  Conunission  determined  that 
complying  with  these  rules  may  require 
use  of  engineering,  technical, 
operational,  and  legal  skills. 
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Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered 

A.  Line  Sharing 

107.  The  high  frequency  portion  of 
the  loop  meets  the  statutory  definition 
of  a  network  element  and  must  be 
unbundled  pursuant  to  sections  251(d) 
and  (c)(3).  CDur  unbundling  analysis 
benefits  competitive  carriers,  including 
small  entities,  by  enabling  the  carriers  to 
have  access  to  shared  loops  in  order  to 
serve  customers  who,  heretofore,  it  has 
been  uneconomical  to  serve.  In  order  to 
ensure  that  line  sharing  does  not 
significantly  degrade  analog  voice 
service,  incumbents  must  provide 
unbundled  access  to  the  high  frequency 
portion  of  the  loop  only  to  carriers 
seeking  to  provide  xDSL-based  service 
that  meets  one  of  the  Commission's 
criteria  regarding  the  presiunption  of 
acceptability  for  deployment  on  the 
same  loop  as  analog  voice  service. 
Incumbent  carriers  must  provide 
unbundled  access  to  the  high  frequency 
portion  of  the  loop  only  to  a  single 
requesting  carrier,  for  use  at  the  same' 
customer  address  as  the  analog  voice 
service  provided  by  the  incmnbent. 
Incumbents  are  not  required  to  provide 
unbundled  access  to  the  high  frequency 
portion  of  the  loop  if  they  are  not 
currently  providing  analog  voice  service 
to  the  customer.  Subject  to  certain 
obligations,  incumbent  LECs  may 
maintain  control  over  the  loop  and 
splitter  equipment  and  functions.  The 
specific  parameters  pursuant  to  which 
incumbent  LECs  have  to  provide  access 
to  shared  lines  benefit  small  entities, 
both  incumbent  and  competitive 
carriers,  by  ensiu'ing  that  carriers  do  not 
have  to  devote  scarce  resources  to 
address  line  sharing  arrangements,  such 
as  multiple  carriers  and  multiple 
customers  on  the  same  loop,  in  which 

it  is  unlikely  carriers  seek  to  engage. 

108.  Moreover,  the  record  shows  that 
incumbents  should  be  able  to  resolve 
operational  issues  associated  with 
implementation  of  line  sharing, 
including  modifications  to  operations 
support  systems,  within  six  months. 
The  record  shows  that  incumbents  have 
a  number  of  process  alternatives 
available  and  we  will  allow  them  the 
flexibility  to  choose  the  best  and  most 
economically  feasible  of  them.  The  180- 
day  implementation  period  will  benefit 
small  incumbents  who  might  not  have 
the  resources  to  make  immediate 
changes  to  their  OSSs. 

Spectrum  Policy 

109.  Although  we  reiterate  our  general 
belief  that  industry  standards  bodies 


should  create  acceptable  standards  for 
deployment  of  advanced  services,  we 
remain  convinced,  however,  that  the 
Commission  is  compelled  to  play  a  role 
in  fostering  timely,  fair,  and  open 
development  of  standards  for  ciurent 
and  future  technologies.  We  conclude 
that  the  standards  setting  process  must 
include  the  involvement  of  a  third  party 
to  advise  the  Commission  on  spectnmi 
compatibility  standards  and  spectrum 
management  practices.  Specifically,  the 
charter  of  an  existing  Federal  Advisory 
Committee  (FAC),  the  Network 
Reliability  Interoperability  Council 
(NfRIC),  will  be  amended  to  charge  NRIC 
with  such  advisory  function. 
2.  Because  NRIC  will  make 
recommendations  to  the  Commission 
based  on  input  and  submissions  from 
TlEl.4  and  other  industry  standards 
bodies,  that  balanced  representation 
within  the  NRIC  should  be  able  to 
recommend  against  any  issues  that  are 
unduly  weighted  towards  any  one 
particular  industry  segment,  we  expect 
that  NRICs  involvement  in  these  issues 
will  help  in  several  ways  to  alleviate 
small  business  concerns  about 
incumbent  LEC  domination  of  TlEl.4, 
and  will  help  safeguard  competitive 
neutrality  in,  and  the  timeliness  of  xDSL 
standards  setting  for  network 
interoperability  generally. 

110.  Should  the  Commission  find  that 
certain  industry  standards  bodies  are 
adopting  spectrum  compatibility 
standards  or  spectnun  management 
practices  that  continue  to  fail,  in  their 
underlying  processes,  in  safeguarding 
principles  of  competitive  neutrality  and 
promoting  innovation,  we  will  look  to 
other  industry  standards  bodies  that 
uphold  these  principles  or  we  will 
exercise  our  authority  to  assume  that 
standards-setting  function  ourselves. 

111.  The  Commission  finds  the 
criterion  for  acceptability  for 
deployment  outlined  above — successful 
deployment  of  a  technology  elsewhere 
without  significantly  degrading  the 
performance  of  other  services — to  be 
particularly  useful  for  assisting  the 
deployment  of  new  technologies 
without  subjecting  them  to  delays  often 
encountered  with  industry  standards- 
setting  fora.  As  a  method  to  achieve  a 
presumption  of  acceptability  for 
deployment  that  does  not  rely  upon 
industry  standards  bodies,  the 
successful  deployment  criterion 
provides  a  further  antidote  against 
concerns  regarding  the  competitive 
neutrality  of  the  industry  standards- 
setting  process.  This  criterion  should 
benefit  small  LECs  because  it  relieves 
the  LEC  from  having  to  meet  the 
potentially  burdensome  requirements  of 
the  industry  standards  setting  process. 


112.  The  LEC  also  will  be  able  to 
rebut  the  presumption  of  acceptability 
before  a  state  commission  if  the 
technology  proposed  for  deployment 
poses  a  real  interference  threat  in  a 
certain  area.  We  are  confident  that  this 
represents  a  sufficient  safeguard  for 
network  reliability.  Indeed,  because  the 
power  to  rebut  the  presumption  of 
acceptability  for  deployment  of  a 
technology  before  a  state  commission  is 
an  important  safeguard  for  LECs,  we 
decline  to  make  the  presumptions  that 
are  based  on  technology's 
standardization  or  other  approval  by  an 
industry  standards  body  or  this 
Commission  irrebuttable.  This 
rebuttable  presumption  benefits  small 
LECs  because  it  gives  them  a  vehicle  to 
protect  the  network  and  their  deployed 
services.  Small  LECs  particularly  benefit 
by  the  fact  that  we  allow  carriers  to 
rebut  the  presumption  of  acceptability 
for  deployment  before  the  relevant  state 
conunission. 

113.  The  Commission  confirms  that 
an  incumbent  LEC  need  not  act  as  the 
initial  point  of  contact  in  all  service 
degradation  disputes.  This  relieves 
small  incumbent  LECs  from  the 
potential  responsibility  for  fielding  all 
complaints;  a  task  which  could  create 
an  administrative  burden  and  a  resource 
drain  on  small  incumbents. 

114.  The  Commission  reaffirms  and 
codify  the  policy  that  we  enunciated  in 
the  Advanced  Services  First  Report  and 
Order  to  guide  states  in  the  resolution 
of  interference  disputes.  Specifically, 
where  a  LEC  demonstrates  that  a 
deployed  technology  is  significantly 
degrading  the  performance  of  other 
advanced  services  or  traditional  voice 
band  services,  "the  carrier  deployning 
the  technology  shall  discontinue 
deployment  of  that  technology  and 
migrate  its  customers  to  technologies 
that  will  not  significantly  degrade  the 
performance  of  other  such  services.  We 
now  add  an  exception  to  this  rule  that 
we  believe  will  further  safeguard 
competitive  neutrality  and  deployment 
of  new  technologies.  Specifically,  where 
the  only  interfered-with  service  itself  is 
a  known  distvu-ber,  as  designated  by  this 
Commission,  that  service  shall  not 
prevail  against  the  newly  developed 
technology.  This  exception  prevents  the 
undue  protection  of  noisier  technologies 
that  are  at  or  near  the  end  of  their  useful 
life  cycle,  at  the  same  time  preventing 
the  uindue  preclusion  of  new,  more 
efficient  and  spectrally  compatible 
technologies.  This  rule  benefits 
incumbents,  including  small 
incumbents,  by  protecting  the 
deployment  of  irmovative  services.  The 
deployment  of  known  disturbers  is  not 
at  risk  of  being  displaced  by  new 
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vest  in  incumbent  LECs  right  to  manage 
binder  groups  unfettered,  we  will 
provide  ample  opportunity  for 
incumbent  LECs  to  discriminate  against 
introduction  of  new  technologies  and/or 
to  institute  binder  configurations  which 
significantly  favor  their  own  deployed 
technologies.  The  Commission  is 
persuaded  that  we  must  limit 
segregation  practices  to  known 
disturbers,  because  only  the  interference 
risks  of  mixing  known  disturbers  with 
other  technologies  outweigh  the  risks  of 
anticompetitive  segregation  practices. 
Because  we  currently  do  not  determine 
ADSL  to  be  a  known  disturber,  we  find 
that  SBC  may  not  implement  SFS,  and 
we  do  order  that  SBC  dismantle  any 
currently  existing  SFS  implementation. 
We  further  stress  that  carriers  cannot 
use  binder  group  management  to 
preclude  the  deployment  of  new 
technologies  that  are  otherwise 
presumed  to  be  acceptable  for 
deployment. 

118.  The  Commission  finds  leaving 
disposition  of  known  interfering 
technologies  to  the  states  preferable  to 
establishing  a  national  sunset  period  for 
known  disturbers  in  this  proceeding. 
The  Commission  is  concerned  that  a 
blanket  sunset  period  may  lead  to 
unnecessary  replacement  of  analog  Tl 
or  other  otherwise  known  disturbers, 
which  could  lead  further  to  unnecessary 
network  disruption  and  could  force 
carriers  to  undertake  exorbitant 
replacement  expenditures.  In  addition, 
as  we  acknowledged  in  the  Advanced 
Services  First  Report  and  Order  and 
FNRPM,  carriers  that  have  a  substantial 
base  of  analog  Tl  in  deployment,  and  in 
some  areas  it  provides  the  only  feasible 
high-speed  transmission  capability.  We 
also  recognize  that  transitioning 
customers  to  less  interfering 
technologies  may  disrupt  service  for 
subscribers.  This  rule  benefits 
incumbents,  including  small 
incumbents,  by  not  imposing  an 
automatic  sunset  period  for  known 
disturbers.  Such  a  sunset  could  be 
expensive  and  have  uimecessary 
detrimental  effects  on  small  carriers.  At 
the  same  time,  states  are  better  equipped 
than  incumbent  LECs  to  take  an 
objective  view  of  the  disposition  of 
known  disturbers,  because  of  the  vested 
interest  that  incumbent  LECs  have  in 
their  own  substantial  base  of  known 
disturbers  such  as  analog  Tl. 

Ordering  Clauses 

Accordingly,  pursuant  to  the 
authority  contained  in  Sections  1 
through  4,  7,  10,  201  through  205,  251 
through  254,  256,  271,  and  303{r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151  through  154, 


157, 160,  201  through  205,  251  through 
254,  256,  271,  and  303(r),  this  Third 
Report  and  Order  is  adopted, 

119.  Part  51  of  the  Commission's 
Rules,  47  CFR  51,  is  amended. 

120.  SBC  Communications  Inc.  emd 
all  of  its  affiliated  companies  shall 
dismantle  any  currently  existing 
Selective  Feeder  Separation  (SFS) 
implementations,  unless  such 
implementations  solely  designate, 
segregate  or  reserve  particular  loops  or 
binder  groups  for  use  solely  by  analog 
Tl  technology.  Any  carrier  currently 
implementing  any  binder  group 
management  technique,  including  SFS, 
which  we  prohibit  above  in  Section 
V.B.4.  of  this  Order  and  that  designates, 
segregates  or  reserves  particular  loops  or 
binder  groups  for  use  solely  by  any 
particular  advanced  services  loop 
technology  other  than  analog  Tl,  shall 
discontinue  and  dismantle  such 
implementations  within  60  days  after 
the  release  of  this  Order. 

^121.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 

List  of  Subjects  in  47  CFR  Part  51 

Communications  common  carriers, 
telecommunications,  telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  51  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  51— INTERCONNECTION 

1.  The  authority  for  part  51  continues 
to  read  as  follows: 

Authority:  Sections  1-5,  7,  201-05,  207- 
09,  218,  225-27,  251-54,  271,  332,  48  Stat. 
1070,  as  amended,  1077;  47  U.S.C.  151-55, 
157,  201-05,  207-09,  218,  225-27,  251-54, 
271,  332,  unless  otherwise  noted. 

2.  In  §  51.5,  the  following  definitions 
are  added  in  alphabetical  order  to  read 
as  follows: 

§  51 .5    Terms  and  definitions. 

***** 

Binder  or  binder  group.  Copper  pairs 
bundled  together,  generally  in  groups  of 
25,  50  or  100. 

***** 

Known  disturber.  An  advanced 
services  technology  that  is  prone  to 
cause  significant  interference  with  other 
services  deployed  in  the  network. 
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3.  In  §  51.319,  paragraph  (h)  is  added 
to  read  as  follows: 

§51.319    Specific  unbundling 
requirements. 

***** 

(h)  High  frequency  portion  of  the  loop. 

(1)  The  high  frequency  portion  of  the 
loop  network  element  is  defined  as  the 
frequency  range  above  the  voiceband  on 
a  copper  loop  facility  that  is  being  used 
to  carry  analog  circuit-switched 
voiceband  transmissions. 

(2)  An  incumbent  LEC  shall  provide 
nondiscriminatory  access  in  accordance 
with  §  51.311  of  these  rules  and  section 
251(c)(3)  of  the  Act  to  the  high 
frequency  portion  of  a  loop  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommunications  service  conforming 
with  §  51.230  of  these  rules. 

(3)  An  incumbent  LEC  shall  only 
provide  a  requesting  carrier  with  access 
to  the  high  frequency  portion  of  the  loop 
if  the  inciunbent  LEC  is  providing,  and 
continues  to  provide,  analog  circuit- 
switched  voiceband  services  on  the 
particular  loop  for  which  the  requesting 
carrier  seeks  access. 

(4)  Control  of  the  loop  and  splitter 
functionality.  In  situations  where  a 
requesting  carrier  is  obtaining"  access  to 
the  high  frequency  portion  of  the  loop, 
the  incumbent  LEC  may  maintain 
control  over  the  loop  and  splitter 
equipment  and  functions,  and  shall 
provide  to  requesting  carriers  loop  and 
splitter  functionality  that  is  compatible 
with  any  transmission  technology  that 
the  requesting  carrier  seeks  to  deploy 
using  the  high  frequency  portion  of  the 
loop,  as  defined  in  this  subsection, 
provided  that  such  transmission 
technology  is  presumed  to  be 
deployable  piu'suant  to  §  51.230. 

(5)  Loop  conditioning,  (i)  An 
incumbent  LEC  must  condition  loops  to 
enable  requesting  carriers  to  access  the 
high  frequency  portion  of  the  loop 
spectrmn,  in  accordance  with 

§§  51.319(a)(3).  and  51.319(h)(1).  If  the 
incumbent  LEC  seeks  compensation 
from  the  requesting  carrier  for  line 
conditioning,  the  requesting  carrier  has 
the  option  of  refusing,  in  whole,  or  in 
part,  to  have  the  line  conditioned,  and 
a  requesting  carrier's  refusal  of  some  or 
all  aspects  of  line  conditioning  will  not 
diminish  its  right  of  access  to  the  high 
frequency  portion  of  the  loop. 

(ii)  Where  conditioning  the  loop  will 
significantly  degrade,  as  defined  in 
§  51.233,  the  voiceband  services  that  the 
incumbent  LEC  is  currently  providing 
over  that  loop,  the  incumbent  LEC  must 
either: 

(A)  Locate  another  loop  that  has  been 
or  can  be  conditioned,  migrate  the 


incumbent  LEC's  voiceband  service  to 
that  loop,  and  provide  the  requesting 
carrier  with  access  to  the  high  frequency 
portion  of  the  alternative  loop;  or 

(B)  Make  a  showing  to  the  relevant 
state  commission  that  the  original  loop 
cannot  be  conditioned  without 
significantly  degrading  voiceband 
services  on  that  loop,  as  defined  in 
§  51.233,  and  that  there  is  no  adjacent  or 
alternative  loop  available  that  can  be 
conditioned  or  to  which  the  customer's 
voiceband  service  can  be  moved  to 
enable  line  sharing. 

(iii)  If  the  relevant  State  commission 
concludes  that  a  loop  cannot  be 
conditioned  without  significantly 
degrading  the  voiceband  service,  the 
incumbent  LEC  caiuiot  then  or 
subsequently  condition  that  loop  to 
provide  advanced  services  to  its  own 
customers  without  first  making 
available  to  any  requesting  carrier  the 
high  frequency  portion  of  the  newly- 
conditioned  loop. 

(6)  Digital  loop  carrier  systems. 
Incumbent  LECs  must  provide  to 
requesting  carriers  unbimdled  access  to 
the  high  frequency  portion  of  the  loop 
at  the  remote  terminal  as  well  as  the 
central  office,  piu'suant  to  §  51.319(a)(2) 
and  §  51.319(h)(1). 

(7)  Maintenance,  repair,  and  testing. 
(i)  Inciunbent  LECs  must  provide,  on  a 
nondiscriminatory  basis,  physical  loop 
test  access  points  to  requesting  carriers 
at  the  splitter,  through  a  cross- 
connection  to  the  competitor's 
collocation  space,  or  through  a 
standardized  interface,  such  as  an 
intermediate  distribution  frame  or  a  test 
access  server,  for  the  purposes  of  loop 
testing,  maintenance,  and  repair 
activities. 

(ii)  An  incumbent  seeking  to  utilize 
an  alternative  physical  access 
methodology  may  request  approval  to 
do  so  from  the  relevant  state 
commission,  but  must  show  that  the 
proposed  alternative  method  is 
reasonable,  nondiscriminatory,  and  will 
not  disadvantage  a  requesting  carrier's 
ability  to  perform  loop  or  service 
testing,  maintenance  or  repair. 

4.  Section  51.230  is  added  to  read  as 
follows: 

§  51 .230  Presumption  of  acceptability  for 
deployment  of  an  advanced  services  loop 
technology. 

(a)  An  advanced  services  loop 
technology  is  presumed  acceptable  for 
deployment  under  any  one  of  the 
following  circumstances,  where  the 
technology: 

(1)  Complies  with  existing  industry 
standards;  or 


(2)  Is  approved  by  an  industry 
standards  body,  the  Commission,  or  any 
state  commission:  or 

(3)  Has  been  successfully  deployed  by 
any  carrier  without  significantly 
degrading  the  performance  of  other 
services. 

(b)  An  incumbent  LEC  may  not  deny 
a  carrier's  request  to  deploy  a 
technology  that  is  presumed  acceptable 
for  deployment  unless  the  incumbent 
LEC  demonstrates  to  the  relevant  state 
commission  that  deployment  of  the 
particular  technology  will  significantly 
degrade  the  performance  of  other 
advanced  services  or  traditional 
voiceband  services. 

(c)  Where  a  carrier  seeks  to  establish 
that  deployment  of  a  technology  falls 
within  the  presumption  of  acceptability 
under  paragraph  (a)(3)  of  this  section, 
the  burden  is  on  the  requesting  carrier 
to  demonstrate  to  the  state  commission 
that  its  proposed  deployment  meets  the 
threshold  for  a  presumption  of 
acceptability  and  will  not,  in  fact, 
significantly  degrade  the  performance  of 
other  advanced  services  or  traditional 
voice  band  services.  Upon  a  successful 
demonstration  by  the  requesting  carrier 
before  a  particular  state  commission,  the 
deployed  technology  shall  be  presumed 
acceptable  for  deployment  in  other 
areas. 

5.  Section  51.231  is  added  to  read  as 
follows: 

§  51 .231     Provision  of  information  on 
advanced  services  deployment. 

(a)  An  incumbent  LEC  must  provide 
to  requesting  carriers  that  seek  access  to 
a  loop  or  high  frequency  portion  of  the 
loop  to  provide  advanced  services: 

(1)  Uses  in  determining  which 
services  can  be  deployed;  and 
information  with  respect  to  the 
spectrum  management  procedures  and 
policies  that  the  incumbent  LEC. 

(2)  Information  with  respect  to  the 
rejection  of  the  requesting  carrier's 
provision  of  advanced  services,  together 
with  the  specific  reason  for  the 
rejection;  and 

(3)  Information  with  respect  to  the 
number  of  loops  using  advanced 
services  technology  within  the  binder 
and  type  of  technology  deployed  on 
those  loops. 

(b)  A  requesting  carrier  that  seeks 
access  to  a  loop  or  a  high  frequency 
portion  of  a  loop  to  provide  advanced 
services  must  provide  to  the  incumbent 
LEC  information  on  the  type  of 
technology  that  the  requesting  carrier 
seeks  to  deploy. 

(1)  Where  the  requesting  carrier 
asserts  that  the  technology  it  seeks  to 
deploy  fits  within  a  generic  power 
spectral  density  (PSD)  mask,  it  also 
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§  51 .232    Binder  f  roup  management. 


(a)  With  the  e 
which  a  known 


exception  of  loops  on 
listurber  is  deployed, 
the  incumbent  LEG  shall  be  prohibited 
from  designatinj ,  segregating  or 
reserving  partici  lar  loops  or  binder 
groups  for  use  solely  by  any  particular 
advanced  servic  3S  loop  technology. 


(b)  Any  party 
a  technology  as 


seeking  designation  of 
I  known  disturber 


should  file  a  petition  for  declaratory 
ruling  with  the  Commission  seeking 
such  designation,  pursuant  to  §  1.2  of 
this  chapter. 

7.  Section  51.233  is  added  to  read  as 
follows: 

§  51 .233    Significant  degradation  of 
services  caused  by  deployment  of 
advanced  services. 

(a)  Where  a  carrier  claims  that  a 
deployed  advanced  service  is 
significantly  degrading  the  performance 
of  other  advanced  services  or  traditional 
voiceband  services,  that  carrier  must 
notify  the  deploying  carrier  and  allow 
the  deploying  carrier  a  reasonable 
opportunity  to  correct  the  problem. 
Where  the  carrier  whose  services  are 
being  degraded  docs  not  know  the 
precise  cause  of  the  degradation,  it  must 
notify  each  carrier  that  may  have  caused 
or  contributed  to  the  degradation. 

(b)  Where  the  degradation  asserted 
under  paragraph  (a)  of  this  section 
remains  unresolved  by  the  deploying 
carrier(s)  after  a  reasonable  opportunity 
to  correct  the  problem,  the  carrier  whose 
services  are  being  degraded  must 
establish  before  the  relevant  state 


commission  that  a  particuleu'  technology 
deployment  is  causing  the  significant 
degradation. 

(c)  Any  claims  of  network  hawn 
presented  to  the  deploying  carrier(s}  or, 
if  subsequently  necessary,  the  relevant 
state  commission,  must  be  supported 
with  specific  and  verifiable  information. 

(d)  Where  a  carrier  demonstrates  that 
a  deployed  technology  is  significantly 
degrading  the  performance  of  other 
advanced  services  or  traditional  voice 
band  services,  the  carrier  deploying  the 
technology  shall  discontinue 
deployment  of  that  technology  and 
migrate  its  customers  to  technologies 
that  will  not  significantly  degrade  the 
performance  of  other  such  services. 

(e)  Where  the  only  degraded  service 
itself  is  a  known  disturber,  and  the 
newly  deployed  technology  satisfies  at 
least  one  of  the  criteria  for  a 
presumption  that  it  is  acceptable  for 
deployment  under  §  51.230,  the 
degraded  service  shall  not  prevail 
against  the  newly-deployed  technology. 

[FR  Doc.  00-458  Filed  1-7-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  979 

[Docket  No.  FVOO-979-1  PR] 

Melons  Grown  in  South  Texas; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
South  Texas  Melon  Committee 
(Committee)  for  the  1999-2000  and 
subsequent  fiscal  periods  from  $0.04  to 
$0.05  per  carton  of  melons  handled.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  melons 
(cantaloupes  and  honeydews)  grown  in 
South  Texas.  Authorization  to  assess 
melon  handlers  enables  the  Conunittee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  The  fiscal  period  began 
October  1  and  ends  September  30.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
February  9,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698,  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Cavazos,  Marketing  Assistant, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
1313  E.  Hackberry,  McAllen,  Texas 


78501;  telephone:  (956)  682-2833,  Fax: 
(956)  682-5942;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979,  both  as 
amended  (7  CFR  part  979),  regulating 
the  handling  of  melons  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  melon  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
melons  beginning  on  October  1.  1999, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 


hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  1999-2000  and 
subsequent  fiscal  periods  from  $0.04  to 
$0.05  per  carton  of  melons  handled. 

The  South  Texas  melon  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  growers  and  handlers  of 
South  Texas  melons.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1997-1998  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  from  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Conunittee,  in  a  mail  vote, 
unanimously  recommended  1999-2000 
expenses  of  $219,148  for  personnel, 
office,  compliance,  promotion,  and 
research  expenses.  "These  expenses  were 
approved  in  September  1999.  The 
assessment  rate  and  specific  funding  for 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting. 

The  Conunittee  met  on  November  4, 
1999,  and  unanimously  recommended 
1999-2000  expenditures  of  $265,500 
and  an  assessment  rate  of  $0.05  per 
carton  of  melons.  In  comparison,  1998- 
99  budgeted  expenditures  were 
$219,148.  The  assessment  rate  of  $0.05 
is  $0.01  higher  than  the  rate  currently  in 
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effect.  The  Comi  littee  voted  to  increase 
its  assessment  ra  te  because  the  current 
rate  would  not  g  merate  the  income 
needed  to  admir  ister  the  marketing 
order  and  would  reduce  the 
Committee's  res(  irve  funds  beyond  the 
level  acceptable  to  the  Committee. 
Assessment  income,  edong  with  funds 
from  the  Commi  tee's  authorized 
reserve,  would  p  rovide  the  Committee 
with  adequate  finds  to  meet  its  1999- 
2000  fiscal  period's  expenses. 

The  major  exp  enditures 
recommended  b  r  the  Committee  for  the 
1999-2000  fisca  period  include  $98,800 
for  personnel  an  i  administrative 
expenses,  $31,2(iO  for  compliance 
activities,  $110,!  00  for  research 
projects,  and  $2J  ,000  for  promotional 
activities.  Budgeted  expenses  for  these 
items  in  1998-9  >  were  $97,600, 
$32,400,  $79,141  ,  and  $10,000, 
respectively. 

"The  assessmei  it  rate  recommended  by 
the  Committee  v  ras  derived  by 
considering  anticipated  expenses, 
expected  shipmi  mts  of  South  Texas 
melons,  and  the  amovmt  of  funds  in  the 
Conunittee's  op<  irating  reserve.  Melon 
shipments  for  the  year  are  estimated  at 
4,200,000  cartor  s,  which  should 
provide  $210,0CD  in  assessment  income 
at  the  $0.05  per  :arton  rate.  Income 
derived  from  ha  idler  assessments,  along 
with  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgets  d  expenses  for  the 
1999-2000  fiscai  period.  Funds  in  the 
reserve  (current  y  $316,208)  would  be 
kept  within  the  maximum  permitted  by 
the  order  (apprc  ximately  two  fiscal 
periods'  expens  5s;  §  979.44). 

The  proposed  assessment  rate  would 
continue  in  effe  :t  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  u{  on  recommendation 
and  informatior  submitted  by  the 
Committee  or  oi  her  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  i  n  indefinite  period,  the 
Committee  wou  Id  continue  to  meet 
prior  to  or  durii  ig  each  fiscal  period  to 
recommend  a  b  idget  of  expenses  and 
consider  recom  nendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  frt  m  the  Committee  or  the 
Department.  Co  mmittee  meetings  are 
open  to  the  put  lie  and  interested 
persons  may  ex  jress  their  views  at  these 
meetings.  The  I  lepartment  would 
evaluate  Comm  ittee  recommendations 
£uid  other  avail;  ible  information  to 
determine  whe  her  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  wo  dd  be  undertaken  as 
necessary.  The  Committee's  1999-2000 
budget  and  tho  le  for  subsequent  fiscal 


periods  would  be  reviewed  and,  as 
appropriate,  approved  by  the 
Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  pxupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  growers 
of  South  Texas  melons  in  the 
production  area  and  20  handlers  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  growers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing,  shipping,  and  marketing 
melons.  For  the  1998-99  marketing 
year,  melons  produced  on  8,364  acres 
were  shipped  by  the  industry's  20 
handlers  with  the  average  acreage  being 
418  acres  and  the  median  volume 
handled  was  193,867  cartons.  In  terms 
of  production  value,  average  revenues 
for  the  20  handlers  were  estimated  to  be 
$2.9  million. 

The  South  Texas  melon  industry  is 
characterized  by  growers  and  handlers 
whose  farming  operations  generally 
involve  more  than  one  commodity,  and 
whose  income  from  fanning  operations 
is  not  exclusively  dependent  on  the 
production  of  melons.  Alternative  crops 
provide  an  opportunity  to  utilize  many 
of  the  same  facilities  and  equipment  not 
in  use  when  the  melon  production 
season  is  complete.  For  this  reason, 
typical  melon  growers  and  handlers 
either  double-crop  melons  during  other 
times  of  the  year  or  produce  alternate 
commodities,  like  onions. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  a  majority  of  the  20  handlers 
regulated  by  the  order  would  be 
considered  small  entities  if  only  their 
spring  melon  revenues  are  considered. 
However,  revenues  fi-om  other 
productive  enterprises  would  likely 
push  a  large  number  of  these  handlers 


above  the  $5,000,000  armual  receipt 
threshold.  Of  the  20  growers  within  the 
production  area,  few  have  sufficient 
acreage  to  generate  sales  in  excess  of 
$500,000;  therefore,  the  majority  of 
growers  may  be  classified  as  small 
entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  1999-2000  and  subsequent  fiscal 
periods  fi-om  $0.04  to  $0.05  per  carton 
of  melons.  The  Committee  unanimously 
recommended  1999-2000  expenditiu-es 
of  $265,500  and  an  assessment  rate  of 
$0.05  per  carton  of  melons.  In 
comparison,  last  year's  budgeted 
expenditiires  were  $219,148.  The 
proposed  assessment  rate  of  $0.05  is 
$0.01  higher  than  the  rate  currently  in 
effect.  At  the  rate  of  $0.05  per  carton 
and  an  estimated  2000  melon 
production  of  4,200.000  cartons,  the 
projected  income  derived  from  handler 
assessments  ($210,000).  along  with 
funds  from  the  Committee's  authorized 
reserve,  would  be  adequate  to  cover 
budgeted  expenses. 

The  major  expenditxu'es 
recommended  by  the  Committee  for  the 
1999-2000  fiscal  period  include  $98,800 
for  persormel  and  administrative 
expenses,  $31,200  for  compliance 
activities,  $110,500  for  research 
projects,  and  $25,000  for  promotional 
activities.  Budgeted  expenses  for  these 
items  in  1998-1999  were  $97,600. 
$32,400.  $79,148.  and  $10,000. 
respectively. 

The  Committee  voted  to  increase  its 
assessment  rate  because  the  current  rate 
would  not  generate  the  income  needed 
to  administer  the  marketing  order  and 
would  reduce  the  Committee's  reserve 
funds  beyond  the  level  acceptable  to  the 
Committee.  Assessment  income,  along 
with  funds  from  the  Committee's 
authorized  reserve,  would  provide  the 
Committee  with  adequate  funds  to  meet 
its  1999-2000  fiscal  period's  expenses. 

The  Committee  reviewed  ana 
unanimously  recommended  1999-2000 
expenditiu-es  of  $265,500,  which 
included  increases  in  personnel, 
promotion,  and  research  projects.  Prior 
to  arriving  at  this  budget,  the  Committee 
considered  information  ft'om  various 
sources,  including  the  Research  and 
Post  Harvest  Subcommittees. 
Alternative  expenditvu-e  levels  were 
discussed  by  these  groups,  based  upon 
the  relative  value  of  various  research 
projects  to  the  melon  industry.  The 
assessment  rate  of  $0.05  per  carton  of 
assessable  melons  was  then  determined 
by  considering  the  total  recommended 
budget,  the  quantity  of  assessable 
melons,  estimated  at  4,200,000  million 
cartons  for  the  1999-2000  fiscal  period. 
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and  amount  of  funds  in  the  Committee's 
operating  reserve.  The  recommended 
rate  will  generate  $210,000,  which  is 
$55,500  below  the  anticipated  expenses. 
The  Committee  found  this  acceptable 
because  reserve  funds  will  be  used  to 
make  up  the  deficit. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  1999-2000 
marketing  season  could  range  between 
$9.00  and  $12.00  per  carton  of 
cantaloupes  and  between  $6.00  and 
$9.00  per  carton  of  honeydew  melons. 
Therefore,  the  estimated  assessment 
revenue  for  the  1999-2000  fiscal  period 
as  a  percentage  of  total  grower  revenue 
could  range  between  .55  and  .42  percent 
for  cantaloupes  and  between  .83  and  .55 
percent  for  honeydew  melons. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  South  Texas 
melon  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  4, 
1999,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
South  Texas  melon  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
1999-2000  fiscal  period  began  on 
October  1,  1999,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  melons  handled  during 
such  fiscal  period;  (2)  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  and  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements,  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  proposed  to 
be  amended  as  follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  979.219  is  revised  to  read 
as  follows: 

§979.219    Assessment  rate. 

On  and  after  October  1,  1999,  an 
assessment  rate  of  $0.05  per  carton  is 
established  for  South  Texas  melons. 

Dated:  January  4,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  00-507  Filed  1-7-00;  8:45  am] 

BILLING  CODE  3410-02-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parti  20 

Liquidation  of  Collateral 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  SBA  proposes  to  amend  its 
regulation  regarding  the  liquidation  and 
sale  of  loans.  As  part  of  a  government- 
wide  initiative,  federal  credit  agencies 
are  being  directed  by  the  Office  of 
Management  and  Budget  (OMB)  to  sell 
their  loan  portfolios.  Previously,  SBA 
amended  its  regulations  to  permit  the 
sale  of  direct  and  purchased  loans  made 
under  the  authorities  of  the  7(a)  and 
501,  502,  503,  and  504  programs  (64  FR 


44109).  SBA  now  proposes  to  sell  its 
physical  disaster  home  loans,  physical 
disaster  business  loans  and  economic 
injury  disaster  loans  (collectively 
referred  to  as  Disaster  Assistance 
Loans).  This  will  include  sales  of  both   . 
secured  and  unsecured  Disaster 
Assistance  Loans  in  performing  and 
non-performing  status.  The  Disaster 
Assistance  Loans  will  be  sold  to 
qualified  bidders  by  means  of 
competitive  procedures  at  publicly 
advertised  sales.  Bidder  qualifications 
will  be  set  for  each  sale  in  accordance 
with  the  terms  and  conditions  of  each 
sale. 

DATES:  Submit  comments  on  or  before 
February  9,  2000. 
ADDRESSES:  Comments  should  be 
mailed  to  Arnold  S.  Rosenthal,  Assistant 
Administrator  for  Portfolio 
Management,  Small  Business 
Administration,  409  Third  Street,  SW, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Blewett.  202-205-4202. 
SUPPLEMENTARY  INFORMATION:  13  CFR 
120.540  sets  forth  SBA's  policy  for  the 
liquidation  of  collateral  and  the  sale  of 
commercial  loans.  SBA  now  proposes  to 
amend  and  expand  this  rule  to  include 
the  sale  of  Disaster  Assistance  Loans  in 
asset  sales. 

Public  Law  104-134.  the  "Debt 
Collection  Improvement  Act  of  1996," 
enacted  on  April  26, 1996,  provides 
that,  "the  head  of  an  executive  *   *   * 
agency  may  sell,  subject  to  section 
504(b)  of  the  Federal  Credit  Reform  Act 
of  1990  and  using  competitive 
procedures,  any  non-tax  debt  owed  to 
the  United  States  that  is  delinquent  for 
more  than  90  days."  31  U.S.C. 
3711(i)(l). 

The  Small  Business  Act,  15  U.S.C. 
634(b)(2),  provides  that  "(The 
Administrator)  may  sell  at  public  or 
private  sale  ...  in  (her)  discretion 
*   *   *  any  evidence  of  debt  *   *  * 
personal  property,  or  security.  *   *   *"  It 
further  provides  in  15  U.S.C.  634(b)(7) 
that  the  Administrator  may  "take  any 
and  all  actions  *   *   *  when  (she) 
determines  such  actions  are  necessary 
or  desirable  in  *   *   *  liquidating  or 
otherwise  dealing  with  or  realizing  on 
loans.  *   *   *"  Pursuant  to  this  statutory 
authority,  SBA  is  establishing  an  Asset 
Sales  Program  to  sell  portions  of  its 
direct  and  participation  loan  portfolios. 

Compliance  With  Executive  Orders 
13132,  12988,  and  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35). 

This  proposed  rule  is  not  a  significant 
rule  within  the  meaning  of  Executive 
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PART  120-BU!  JNESS  LOANS 

1.  The  authoi  ity  citation  for  part  120 
continues  to  re  id  as  follows: 

Authority:  15  f  .S.C.  634  (b)(6)  and  636(a 
and  (h). 

2.  Revise  the  section  heading  in 
§  120.540  and  <  mend  the  first  sentence 
of  paragraph  (by(4)  as  follows: 


§  1 20.540    What  are  SBA's  policies 
concerning  the  liquidation  of  collateral  and 
ttie  sale  of  business  loans  and  physical 
disaster  assistance  loans,  physical  disaster 
business  loans  and  economic  injury 
disaster  loans? 
***** 

(b)  *  *  * 

(4)  Sell  direct  and  purchased  7(a)  and 
501,  502,  503  and  504  loans  and 
physical  disaster  home  loans,  physical 
disaster  business  loans  and  economic 
injury  disaster  loans  in  asset 
sales.   *   *   * 
***** 

Dated:  December  23,  1999. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  00-426  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  8025-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-34»-AD] 
RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A319,  A320,  A321,  A330,  and  A340 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A319,  A320, 
A321,  A330,  and  A340  series  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  to  provide 
the  flight  crew  with  certain  instructions 
associated  with  the  Global  Positioning 
System  (GPS).  This  proposal  also  would 
require  modification  of  the  Global 
Positioning  System  Signal  Unit  (GPSSU) 
of  the  satellite  navigational  system.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  position  and 
altitude  errors  due  to  bad  oscillator 
warm-up  characteristics  of  the  GPSSU, 
which  could  result  in  navigational 
errors  that  may  exceed  0.5  nautical  mile. 
DATES:  Comments  must  be  received  by 
Februarv  9,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  99-NM- 
349-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
svunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-349-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-349-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

The  Direction  Generale  de  rAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319,  A320,  A^2\,  A330.  and 
A340  series  airplanes.  The  DGAC 
advises  that  the  navigational  satellite 
signals  of  the  Global  Positioning  System 
(GPS)  (located  in  the  cockpit)  may  be 
incorrectly  measured  by  the  Global 
Positioning  System  Signal  Unit  (GPSSU) 
(located  in  the  fuselage)  due  to  bad 
oscillator  warm-up  characteristics  of  the 
GPSSU.  In  the  event  that  only  one  GPS 
in  the  cockpit  is  operative,  the 
erroneous  GPS  position  computation 
may  not  be  detected.  This  condition,  if 
not  corrected,  could  result  in 
navigational  errors  that  may  exceed  0.5 
nautical  mile. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Airbus 
Service  Bulletins  A320-34-1191,  dated 
July  12, 1999,  and  A320-34-1196,  dated 
July  15,  1999  (for  Model  A319,  A320 
and  A321  series  airplanes);  A330-34- 
3082,  Revision  01,  dated  September  28. 
1999,  and  A330-34-3086,  Revision  01, 
dated  September  28,  1999  (for  Model 
A330  series  airplanes);  and  A340-34- 
4089,  Revision  01,  dated  September  28, 
1999,  and  A340-34-4092,  Revision  01, 
dated  September  28, 1999  (for  Model 
A340  series  airplanes).  These  service 
bulletins  describe  procedures  for 
modification  of  the  GPSSU  of  the 
satellite  navigational  system.  The 
modification  involves  modifying  the 
hardware  and  software  in  order  to 
minimize  sjmchronization  conditions, 
accommodate  an  automatic  reset  and 
the  GPS  week  number  rollover,  and 
provide  failure  recording  capabilities  in 
the  non-volatile  memory. 

In  addition,  these  service  bulletins 
identify  related  service  bulletins  that 
must  be  accomplished  prior  to  or 
concurrent  with  the  applicable  service 
bulletin.  These  additional  service 
bulletins  are  as  follows: 

•  A320-34-1119 

•  A33O-34-3015 

•  A340-34-4022 

•  A340-34-4078 

The  Airbus  service  bulletins 
described  previously  also  reference 
LITTON  Service  Bulletin  2001-34-13, 
dated  July  8,  1999,  and  2001-34-14, 
dated  July  5,  1999,  as  additional  sources 
of  service  information  for  modification 
of  the  GPSSU  the  satellite  navigational 
system. 

Accomplishment  of  the  actions 
specified  in  the  Airbus  service  bulletins 


is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  Airbus  service  bulletins 
as  mandatory  and  issued  French  • 
airworthiness  directives  1999-361- 
138(B),  dated  September  8,  1999  (for 
Models  A319,  A320,  and  A321  series 
airplanes);  1999-354-101(B),  dated 
September  8, 1999  (for  Model  A330 
series  airplanes);  and  1999-355-1 23(B). 
dated  September  8,  1999  (for  Model 
A340  series  airplanes);  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

The  French  airworthiness  directives 
also  require  revising  the  applicable 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  certain 
instructions  regarding  deselecting  the 
GPS  navigational  system. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  Airbus  service  bulletins  described 
previously.  The  proposed  AD  also 
requires  revising  the  FAA-approved 
AFM  to  provide  the  flight  crew  with 
certain  instructions  associated  with  the 
GPS. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  Airplane  Flight  Manual  (AFM) 
revision,  at  an  average  labor  rate  of  $60 
per  work  hoiu".  Based  on  these  figures, 
the  cost  impact  of  the  AFM  revision 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $60,  or  $60  per 
airplane. 


It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  S60,  or 
$60  per  airplane. 

It  would  take  between  3  to  14  work 
hours  per  airplane  to  accomplish  the 
proposed  additional  modifications 
required  to  be  accomplished  prior  to  or 
concurrent  with  the  proposed 
modification,  at  an  average  labor  rate  of 
$60  per  work.  Required  parts  would  be 
provided  by  the  vendor  or  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
additional  modifications  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  between  $180  to  $840  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futxire  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  amoAg  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration 
39  of  the  Federal 
(14  CFR  part  39 


proposes  to  amend  part 
Aviation  Regulations 
as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  author  ,ty  citation  for  part  39 
continues  to  reqd  as  follows: 


Authority:  49  L 


§39.13    [Amended] 
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directive: 
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AD.  For  airplan^ 
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alternative  raeth  )d 
accordance  with 
The  request  shof  Id 
the  effect  of  the 
repair  on  the  unsafe 
this  AD;  and,  if 
been  eliminated 
specific  propose  d 

Compliance 
accomplished 
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Model  A319.A320,A321, 
j  eries  airplanes,  certificated 
3  follows: 

A320,  and  A321  series 
Airbus  Modification 
ice  Bulletin  A320-34- 
2,  1999),  or  Airbus 
(Airbus  Service  Bulletin 
July  15)  has  not  been 
ipped  with  a  LITTON 
Satellite  Signal  Unit 
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etin  A320-34-1119 
23885). 
series  airplanes  on  which 
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laving  P/N  465205-0302- 
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dated  September  28,  1999) 
mplished;  equipped  with  a 
laving  P/N  465205-0302- 


465205-  )302-0303. 


AD 


applies  to  each  airplane 
preceding  applicability 
of  whether  it  has  been 
altered,  or  repaired  in 
the  requirements  of  this 
that  have  been  modified, 
so  that  the  performance 
of  this  AD  is  affected,  the 
1  nust  request  approval  for  an 

of  compliance  in 
paragraph  (d)  of  this  AD. 

include  an  assessment  of 
nodification,  alteration,  or 
condition  addressed  by 
1  he  unsafe  condition  has  not 
the  request  should  include 
actions  to  address  it. 


F  equired  as  indicated,  unless 
p:  eviously. 

and  altitude  errors  due 
warm-up  characteristics  of 
could  result  in 
that  may  exceed  0.5 
omplish  the  following: 


AFM  Revision 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  procedures. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 
"Operation: 

—GPS  Stand-alone  and  GPS  overlay  non- 
precision  approaches  are  not  allowed. 

— The  GPS  must  be  deselected  before  non- 
precision  approach. 

— ^The  GPS  must  be  deselected  for  the 
remainder  of  the  flight  if  'NAV  FM/GPS 
POS  DISAGREE"  ECAM  warning  is 
triggered  (in  all  phases  of  flight) 

Dispatch: 

— If  one  GPS  is  inoperative,  GPS  must  be 
deselected." 

Note  2:  The  AFM  revision  may  be 
accomplished  by  inserting  a  copy  of  Airbus 
Temporary  Revision  (TR)  2.05.00/40  (for 
Model  A319,  A320,  and  A321  series 
airplanes);  TR  2.05.00/38  (for  Model  A330 
series  airplanes);  or  TR2.05.00/47  (for  A340 
series  airplanes);  into  the  applicable  AFM. 

Modification 

(b)  Within  2  months  after  the  effective  date 
of  this  AD,  modify  the  GPSSU  of  the  satellite 
navigational  system,  in  accordance  with 
(b)(1),  (b)(2),  or  (b)(3)  of  this  AD,  as 
applicable.  After  accomplishment  of  the 
modification,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

(1)  For  Model  A319,  A320,  and  A321  series 
airplanes:  Modify  the  GPSSU  in  accordance 
with  either  Airbus  Service  Bulletin  A320- 
34-1191,  dated  July  12. 1999,  or  Airbus 
Service  Bulletin  A320-34-1196.  dated  July 
15, 1999. 

(i)  If  modification  of  the  GPSSU  is 
accomplished  in  accordance  with  Airbus 
Service  Bulletin  A320-34-1191,  prior  to  or 
concurrent  with  accomplishment  of  the 
modification,  accomplish  either  Airbus 
Service  Bulletin  A320-34-1119,  Revision  02, 
dated  April  30,  1997,  or  A320-34-1196, 
dated  July  15,  1999. 

(ii)  If  modification  of  the  GPSSU  is 
accomplished  in  accordance  with  Airbus 
Service  Bulletin  A320-34-1196,  prior  to  or 
concurrent  with  accomplishment  of  the 
modification,  accomplish  Airbus  Service 
Bulletin  A320-34-1119,  Revision  02,  dated 
April  30,  1997. 

(2)  For  Model  A330  series  airplanes: 
Modify  the  GPSSU  in  accordance  with  either 
Airbus  Service  Bulletin  A330-34-3082, 
Revision  01,  dated  September  28, 1999,  or 
Airbus  Service  Bulletin  A330-34-3086, 
Revision  01,  dated  September  28, 1999. 

(i)  If  modification  of  the  GPSSU  is 
accomplished  in  accordance  with  Airbus 
Service  Bulletin  A33O-34-3082,  Revision  01, 
prior  to  or  concurrent  with  accomplishment 
of  the  modification,  accomplish  either  Airbus 
Service  Bulletin  A330-34-3015,  dated  April 
3,  1995,  or  Airbus  Service  Bulletin  A330-34- 
3086,  Revision  01,  dated  September  28, 1999. 

(ii)  If  modification  of  the  GPSSU  is 
accomplished  in  accordance  with  Airbus 
Service  Bulletin  A330-34-3086,  Revision  01, 
prior  to  or  concurrent  with  accomplishment 


of  the  modification,  accomplish  Airbus 
Service  Bulletin  A330-34-3015,  dated  April 
3,  1995. 

(3)  For  Model  A340  series  airplanes: 
Modify  the  GPSSU  in  accordance  with  either 
Airbus  Service  Bulletin  A30-34-4089, 
Revision  01,  dated  September  28,  1999,  or 
Airbus  Service  Bulletin  A330-34-4092. 
Revision  01,  dated  September  28,  1999. 

(i)  If  modification  of  the  GPSSU  is 
accomplished  in  accordance  with  Airbus 
Service  Bulletin  A330-34-^089,  Revision  01, 
prior  to  or  concurrent  with  accomplishment 
of  the  modification,  accomplish  either  Airbus 
Service  Bulletin  A330-34-4022,  dated  April 
3, 1995,  or  Airbus  Service  Bulletin  A330-34- 
4092,  Revision  01,  dated  September  28,  1999. 

(ii)  If  modification  of  the  GPSSU  is 
accomplished  in  accordance  with  Airbus 
Service  Bulletin  A330-34-4092,  Revision  01, 
prior  to  or  concurrent  with  accomplishment 
of  the  modification,  accomplish  either  Airbus 
Service  Bulletin  A330-34-4022,  dated  April 
3,  1995,  or  Airbus  Service  Bulletin  A340-34- 
4078,  Revision  01,  dated  November  26, 1999, 
including  Appendix  01,  dated  November  26, 
1999. 

Note  3:  The  Airbus  service  bulletins 
reference  LITTON  Service  Bulletin  2001-34- 
13,  dated  July  8,  1999,  and  LITTON  Service 
Bulletin  2001-34-14,  dated  July  5,  1999.  as 
additional  sources  of  service  information  for 
modifying  the  GPSSU. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  GPSSU 
having  P/N  465205-0302-0302  or  465205- 
0302-0303. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tha  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance  and 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  edtemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 
361-1 38(B).  dated  September  8. 1999;  1999- 
354-101  (B),  dated  September  8.  1999;  and 
1999-355-123(B),  dated  September  8,  1999; 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  France. 
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Issued  in  Renton,  Washington,  on  January 
4,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-503  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-14-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-366G1  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  Eurocopter 
France  Model  SA-366G1  helicopters. 
This  proposal  would  require  replacing 
certain  electrical  modules  with 
airworthy  electrical  modules.  This 
proposal  is  prompted  by  the  discovery 
of  several  defective  electrical  modules. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of 
electrical  continuity,  which  could  cause 
loss  of  critical  systems  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-14- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallister,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5121, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 


above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coirunenters  wishing  the  FAA  to 
ackilowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  99-SW-14-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  Eurocopter  France  Model  SA-366G1 
helicopters.  The  DGAC  advises  of  the 
discovery  of  malfunctions  due  to  faulty 
"CONNECTRAL"  modules  on  electrical 
circuits  of  a  Super  Puma  AS332 
helicopter.  Model  AS332  and  SA-366G1 
helicopters  use  the  same  type  of 
"CONNECTRAL"  modules. 

Eurocopter  France  has  issued 
Eurocopter  Service  Bulletin  No.  01.25, 
dated  May  28, 1998,  (SB)  for  Model  SA- 
366G1  helicopters.  The  SB  specifies 
inspecting  and  replacing  each 
"CONNECTRAL"  green  electrical 
module  manufactured  between  week 
95/16  through  96/21.  The 
manufacturing  codes  identify  the  year 
and  week  of  module  production.  Only 
green  electrical  modules  without  a 
white  dot  on  the  face  need  to  be 
replaced.  The  DGAC  classified  this  SB 
as  mandatory  and  issued  AD  98-251- 
022(A),  dated  July  1, 1998,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eiuocopter  France 
Model  SA-366G1  helicopters  of  the 
same  type  design  registered  in  the 
United  States,  the  proposed  AD  would 
require  replacing  each  "CONNECTRAL" 
green  electrical  module  that  does  not 
have  a  white  dot  on  the  face  and  that 
has  a  manufacturing  code  of  95/16 
through  96/21  with  an  airworthy 
electrical  module.  Those  manufacturing 
codes  identify  modules  manufactured 
between  the  beginning  of  the  16th  week 
of  1995  and  the  end  of  the  21st  week  of 
1996.  Replacing  the  electrical  modules 
with  a  white  dot  on  the  face  is  not 
required  because  the  manufacturer  has 
verified  the  proper  functioning  of  these 
units. 

The  FAA  estimates  that  94  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  100  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $2,969  for  the 
maximum  number  of  modules  replaced 
per  helicopter,  but  the  helicopter 
manufacturer  has  stated  that  the  parts 
will  be  provided  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $564,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034"  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
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List  of  Subjects  n  14  CFR  Part  39 

Air  transports  tion.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  /bnendment 


Dursuant  to  the 
deleg;  ted  to  me  by  the 

he  Federal  Aviation 
Administration  proposes  to  amend  part 
Aviation  Regulations 
as  follows: 


Accordingly, 
authority 
Administrator, 


39  of  the  Federj  1 
(14  CFR  part  39 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  author  ity  citation  for  part  39 
continues  to  re4d  as  follows: 


Authority:  49  I 


S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  99-SW-14- 
AD. 

■  Applicability:  Model  SA-366G1 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  400  hours 
time-in-service  or  within  6  calendar  months, 
whichever  occurs  first,  unless  accomplished 
previously. 

To  prevent  loss  of  electrical  continuity, 
which  could  cause  loss  of  required  systems 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Replace  each  "CONNECTRAL"  green 
electrical  module  that  does  not  have  a  white 
dot  on  the  face  and  that  has  a  manufacturing 
code  of  95/16  through  96/21  with  an 
airworthy  electrical  module.  Those 


manufacturing  codes  identify  modules 
manufactured  between  the  beginning  of  the 
16th  week  of  1995  and  the  end  of  the  21st 
week  of  1996. 

Note  2:  Eurocopter  France  Service  Bulletin 
No.  01.25,  dated  May  28,  1998,  pertains  to 
the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  co  nment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
AD  98-251-022(A),  dated  July  1,  1998. 

Issued  in  Fort  Worth,  Texas,  on  January  3, 
2000. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  00-504  Filed  1-7-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

National  Drought  Policy  Commission 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  of  Commission  public 
hearing. 

summary:  The  National  Drought  PoUcy 
Commission  (Commission)  shall 
conduct  a  thorough  study  and  submit  a 
report  to  the  President  and  Congress  on 
national  drought  policy.  This  notice 
announces  a  public  hearing  to  be  held 
on  January  25,  2000.  in  Austin,  Texas, 
and  seeks  conunents  on  issues  that  the 
Commission  should  address  and 
recommendations  that  the  Commission 
should  consider  as  part  of  its  report.  The 
public  hearing  is  open  to  the  public. 

DATES:  The  Commission  will  conduct  a 
public  hearing  on  January  25.  2000. 
from  9  a.m.  to  4  p.m.  (Central  Standard 
Time)  at  the  Texas  State  Capitol.  Capitol 
Extension,  Hearing  Room  El.012,  1400 
Congress  Avenue.  Austin.  Texas. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Commission  at  the 
public  hearing,  must  contact  the 
Executive  Director,  Leona  Dittus.  in 
writing  (by  letter,  fax  or  internet)  no 
later  than  COB,  January  18,  2000,  in 
order  to  be  included  on  the  agenda. 
Presenters  will  be  approved  on  a  first- 
come,  first-served  basis.  The  request 
should  identify  the  name  and  affiliation 
of  the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  Thirty-five  copies  of 
any  written  presentation  material  shall 
be  given  to  the  Executive  Director  by  all 
presenters  no  later  than  the  time  of  the 
presentation  for  distribution  to  the 
Commission  and  the  interested  public. 
Those  wishing  to  testify,  but  who  are 
unable  to  notify  the  Conmiission  office 
by  January  18,  2000,  will  be  able  to  sign 
up  as  a  presenter  the  day  of  the  hearing 
(January  25,  2000)  between  8  a.m.  and 


10  a.m.  (Central  Standard  Time).  These 
presenters  will  testify  on  a  first-come, 
first-served  basis  and  comments  will  be 
limited  based  on  the  time  available  and 
the  number  of  presenters.  Written 
statements  will  be  accepted  at  the 
meeting,  or  may  be  mailed  or  faxed  to 
the  Conunission  office. 

Persons  with  disabilities  who  require 
accommodations  to  attend  or  participate 
in  this  meeting  should  contact  Leona 
Dittus.  on  202-720-3168.  or  Federal 
Relay  Service  at  1-800-877-8339.  and 
leona.dittus@usda.gov,  by  COB  January 
18.  2000. 

COMMENTS:  The  public  is  invited  to 
respond  and/or  to  submit  additional 
comments,  concerns,  and  issues  for 
consideration  by  the  Commission. 

ADDRESSES:  Comments  and  statements 
should  be  sent  to  Leona  Dittus, 
Executive  Director,  National  Drought 
Policy  Commission,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Room  6701-S,  STOP  0501, 
Washington,  D.C.  20250-0501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leona  Dittus  (202)  720-3168;  FAX  (202) 
720-9688;  Internet: 
leona.  dittus@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Commission  is  to  provide 
advice  and  recommendations  to  the 
President  and  Congress  on  the  creation 
of  an  integrated,  coordinated  Federal 
policy,  designed  to  prepare  for  and 
respond  to  serious  drought  emergencies. 
Tasks  for  the  Commission  include 
developing  recommendations  that  will 
(a)  better  integrate  Federal  laws  and 
programs  with  ongoing  State,  local,  and 
tribal  programs,  (b)  improve  public 
awareness  of  the  need  for  drought 
mitigation,  prevention,  and  response 
and  (c)  determine  whether  all  Federal 
drought  preparation  and  response 
programs  should  be  consolidated  under 
one  existing  Federal  agency,  and,  if  so, 
identify  the  agency. 

Below  is  a  draft  vision  statement  and 
set  of  principles  to  guide  the 
Commission.  Draft  Vision  Statement: 
Our  vision  is  of  a  well-informed, 
involved  U.  S.  citizenry  and  its 
governments  prepared  for  and  capable 
of  lessening  the  impacts  of  drought — 
consistently  and  timely — in  the  new 
millennium. 

This  vision  is  based  on  the  following 
principles: 


Consideration  of  all  affected  entities  * 
and  related  issues,  including  legal, 
economic,  geographic,  climate, 
religious,  and  cultural  differences; 
fairness  and  equity;  and  environmental 
concerns; 

Comprehensive,  long-term  strategies 
that  emphasize  drought  plaiming  and 
measures  to  reduce  the  impacts  of 
drought; 

Federal  role  focused  on  appropriate 
coordination,  technical  assistance, 
education,  and  incentives  while  at  all 
times  respecting  the  rights  and 
responsibilities  of  Federal,  State,  and 
local  governments,  and  tribal 
sovereignty; 

Self-reliance  and  self-determination; 

Lessons  learned  from  past  drought 
experiences; 

Shared  drought-related  expertise  and 
knowledge  across  international  borders. 

In  addition  to  your  own  views  and 
thoughts  regarding  a  national  drought 
policy,  as  you  review  the  draft  vision 
and  guiding  principles,  the  Conunission 
would  be  interested  in  your  thoughts 
regarding  the  following  questions: 

1 .  What  is  the  best  means  for 
informing  the  public  of  Federal 
assistance  for  drought  planning  and 
mitigation? 

2.  What  type  of  information  do  you 
need  for  responding  to  the  drought? 

3.  What  needs  do  you  or  your 
organization  presently  have  with  respect 
to  addressing  drought  conditions? 

4.  What  do  you  see  as  the  Federal  role 
with  respect  to  drought  preparedness? 
Drought  response?  Should  Federal 
emergency  assistance  be  contingent  on 
advance  preparedness? 

5.  Are  there  any  ways  you  feel  that  the 
Federal  government  could  better 
coordinate  with  State,  regional,  tribal, 
and  local  governments  in  mitigating  or 
responding  to  droughts? 

6.  What  lessons  have  you  or  your 
organization  learned  from  past  drought 
experiences  that  would  be  beneficial  in 
the  creation  of  a  national  drought    - 
policy? 

Signed  at  Washington.  D.C.  on  January  5. 
2000. 

Keith  Kelly, 

Administrator,  Farm  Sen-ice  Agency. 
[PR  Doc.  00-576  Filed  1-6-00;  12:35  pml 
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DEPARTMEN1  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affectlig  Export  Privileges;  Hua 
Ko  Electronia  Co.  Ltd.;  Order 

In  the  Matter  c  f:  Hua  Ko  Electronics  Co. 
Ltd..  9  Dai  Shun  Street,  Tai  Po  Ind.  Estate, 
Tai  Po,  New  Ter  itories.  Hong  Kong, 
Respondent. 

On  Novemb(  t  29,  1989,  the  then- 
Under  Secretai  y  for  Export 
Administration,  Dennis  E.  Koske, 
entered  an  Ore  er  (hereinafter  "the  1989 
Order")  affirm  ng  the  Administrative 
Law  Judge's  (ALJ)  October  30,  1989 
Recommendeci  Decision  and  Order 
entered  agains  Hua  Ko  Electronics  Co., 
Ltd.  (Hua  Ko).   The  ALJ  found  that  Hua 
Ko  had  violate  i  the  Export 
AdministratioA  Regulations  and 
recommended  khat  Hua  Ko's  export 
privileges  be  d  enied  for  a  period  of  1 5 
years,  to  run  ci  )ncurrently  with  an  Order 
entered  on  Jul;  -  29, 1988,^  until  the  full 
15-year  period  expired.  The  denial 
imposed  against  Hua  Ko  will  expire,  by 
its  own  terms,  on  November  28,  2004. 

On  Novembur  4,  1999,  BXA  and  Hua 
Ko  entered  int  d  a  Settlement  Agreement 
to  settle  allega  ions  that  it  violated  the 
terms  of  the  1^  89  Order.  In  reaching  that 
agreement,  BXA  agreed  that  certain 
portions  of  the  sanctions  agreed  to 
would  be  suspended.  BXA  agreed  to  the 
suspension  b©:ause  of  (1)  Hua  Ko's 
significant  coc  peration  in  a  range  of 
investigatory  natters,  including  the 
transactions  c(  ivered  by  the  Settlement 
Agreement;  (2  Significant  changes  in 
Hua  Ko's  seni(  ir  management;  (3)  Hua 
Ko's  implementation  of  an  export 
compliance  program,  including  its 
commitment  t  j  comply  with  U.S.  and 
Hong  Kong  ex  jort  control  laws;  and  (4) 
The  relatively  low-level  of  the 
classification  of  the  U.S.-origin  goods 
obtained  by  H  ia  Ko,  coupled  with  the 
types  of  consu  mer  goods  produced  by 
Hua  Ko.  BXA  ilso  agreed  to  move  that 
I  suspend  the  -emaining  denial  period 
of  the  1989  Oi  der,  which  would 
thereafter  be  vraived,  provided  that  Hua 
Ko  has  commi  tted  no  violation  of  the 
Act  or  any  reg  illations,  order  or  license 
issued  thereui  ider.  BXA  has  moved  that 
I  so  modify  th ;  1989  Order. 


'The  1989 
Recommended 
against  Hua  Ko  a 
At  the  time  of 
Regulations  were 
Code  of  Federal 
(1989)). 

2The)uly  29.  1 
then-Under 
Paul  Freedenberg 
Recommended 
parties  including 


Secre  ary 


D(c 


OrdA'  was  entered  affirming  the  ALJ's 
Vk  cisions  and  Orders  entered 
r  d  )i  Wai  Sun  on  October  30.  1989. 
the  1989  Order  was  issued,  the 
bund  in  the  1989  version  of  the 
R  igulations  (15  CFR  parts  768-799 


188  Order  was  entered  by  the 
ary  for  Export  Administration, 
affirming  the  AL)'s  June  30,  1988 
:ision  and  Order  against  various 
4ua  Ko. 


Based  on  the  factors  enumerated  by 
BXA,  I  hereby  determine  that  it  is 
appropriate  to  modify  the  1989  Order 
and  therefore  grant  BXA's  motion. 

Accordingly,  it  is  therefore  ordered, 

First,  that,  as  authorized  by  Section 
766.17(c)  of  the  Regulations,  I  hereby 
modify  the  1989  Order  affirming  the 
ALJ's  Recommended  Decision  and 
Order  entered  against  Hua  Ko  by 
suspending  the  remaining  period  of 
denial  imposed  pursuant  to  that  Order 
until  November  28,  2004.  The 
suspended  denial  period  shall, 
thereafter  be  waived,  provided  that, 
during  the  period  of  suspension,  Hua  Ko 
has  committed  no  violation  of  the  Act 
or  any  regulation,  order  or  license 
issued  thereunder.  This  suspension 
shall  take  effect  on  the  date  that  this 
Order  is  signed. 

Second,  that  this  Order  shall  be 
served  on  Hua  Ko  and  on  BXA,  and 
shall  be  published  in  the  Federal 
Register. 

This  Order,  which  constitutes  the 
final  agency  action  jn  this  matter,  is 
effective  immediately. 

Dated:  December  21, 1999. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
[FR  Doc.  00-517  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-847] 

Persulfates  From  the  People's 
Republic  of  China:  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Simkyu  Kim  or  James  Nunno,  AD/CVD 
Enforcement  Group  I,  Office  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2613  or  (202)  482- 
0783,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 


Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
1998). 

Amendment  to  Final  Results 

In  accordance  with  section  751(a)  of 
the  Act,  on  December  13,  1999,  the 
Department  published  the  final  results 
of  the  1996-1998  administrative  review 
of  the  antidumping  order  on  persulfates 
fi'om  the  People's  Republic  of  China 
(PRC),  in  which  we  determined  that 
sales  of  persulfates  from  the  PRC  were 
made  at  less  than  normal  value.  See 
Persulfates  from  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  64  FR 
69494  (December  13,  1999).  On 
December  14, 1999,  we  received  an 
allegation,  timely  filed  pursuant  to  19 
CFR  351.224(c)(2),  from  FMC 
Corporation  (the  petitioner)  that  the 
Department  made  a  ministerial  error  in 
its  final  results.  We  did  not  receive 
comments  from  the  respondents: 
Shanghai  Ai  Jian  Import  &  Export 
Corporation  (Ai  Jian),  and  Sinochem 
Jiangsu  Wuxi  Import  &  Export 
Corporation  (Wuxi). 

After  analyzing  the  submission,  we' 
have  determined,  in  accordance  with  19 
CFR  351.224,  that  a  ministerial  error 
was  made  in  our  final  margin 
calculations  for  Ai  Jian  and  Wuxi. 
Specifically,  we  found  that  in 
calculating  the  surrogate  value  ratios  for 
factory  overhead  and  selling,  general, 
and  administrative  expenses,  we 
incorrectly  allocated  certain 
depreciation  expenses  between  the  two 
cost  categories.  For  a  detailed 
discussion  of  the  ministerial  error 
allegation  and  the  Department's 
analysis,  see  the  memorandum  to  Louis 
Apple,  Office  Director,  from  the  Team, 
dated  December  27,  1999. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
results  of  the  1996-1998  antidumping 
duty  administrative  review  on 
persulfates  from  the  PRC. 

The  revised  weight-averaged  dumping 
margins  are  as  follows: 


Manufacturer/ex- 
porter 

Original  final 

margin 
percentage 

Revised 
final  margin 
percentage 

Shanghai  Ai  Jian 

l/E  Corp. 
Sinochem 

Jiangsu  Wuxi 

l/E  Corp. 

5.41 
7.18 

5.54 
7.37 

Scope  of  Review 

The  products  covered  by  this  review 
£ire  persulfates,  including  ammonium, 
potassium,  and  sodium  persulfates.  The 
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chemical  formula  for  these  persulfates 
are,  respectively,  (NH  sub4)  sub2  S  sub2 
O  sub8,  K  sub2  S  sub2  O  sub8,  and  Na 
sub2  S  sub2  O  sub8.  Ammonium  and 
potassium  persulfates  are  currently 
classified  under  subheading  2833.40.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Sodium 
persulfate  is  classified  under  HTSUS 
subheading  2833.40.20.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act: 

Dated:  January  4.  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-530  Filed  1-7-00;  8:45  am) 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Opportunity  To  Apply  for  Membership 
on  the  U.S.-Korea  Committee  on 
Business  Cooperation 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
is  currently  seeking  applications  for 
membership  on  the  U.S.  side  of  the 
U.S.-Korea  Committee  on  Business 
Cooperation  (CBC).  The  initial  term  of 
the  CBC  expired  on  October  1,  1999,  but 
was  reauthorized  on  December  17,  1999, 
and  will  expire  on  January  1,  2001.  The 
purpose  of  the  CBC  is  to  make 
recommendations  to  the  governments  of 
the  United  States  and  South  Korea  on 
ways  to  facilitate  stronger  commercial 
ties  between  the  U.S.  and  South  Korea. 
This  is  accomplished  by  undertaking 
work  programs,  reporting  on  the  results, 
and  presenting  written 
recommendations  to  the  two 
governments.  The  CBC  is  co-chaired  by 
the  U.S.  Secretary  of  Commerce  and  the 
South  Korean  Minister  of  Commerce, 
Industry  and  Energy.  Its  activities  are 
undertaken  by  an  equal  number  of 
private  sector  representatives  from  the 
United  States  and  South  Korea. 

Membership  Opportunity 

The  CBC  will  expire  January  1,  2001, 
but  may  be  renewed  upon  the  mutual 
agreement  of  the  U.S.  and  Korea. 
Applications  are  now  being  sought  for 
U.S.  private  sector  members  to  serve 


beginning  immediately  and  until 
January  1,  2001.  Private  sector  members 
will  serve  at  the  discretion  of  the 
Secretary  of  Commerce.  They  are 
expected  to  participate  fully  in  defining 
and  implementing  CBC  work  programs, 
reporting  on  the  results,  and  presenting 
written  recommendations  to  the  two 
governments.  It  is  expected  that  private 
sector  individuals  chosen  for  the  CBC 
will  attend  at  least  75%  of  CBC 
meetings,  which  are  held  alternately  in 
the  U.S.  and  South  Korea.  It  is  expected 
that  the  next  meeting  will  take  place  in 
Washington,  DC. 

It  is  further  expected  that  the  U.S. 
private  sector  members  will  provide  a ' 
secretariat  to  support  the  activities  of 
the  U.S.  side  of  the  CBC.  The  tasks  of 
the  Secretariat  shall  include,  but  not  be 
limited  to,  the  following: 

A.  Maintain  the  membership  list; 

B.  Perform  organizational  matters  in 
connection  with  the  meetings  of  the 
CBC  and  its  working  groups,  if  such  are 
formed,  including  but  not  limited  to, " 
logistics,  agendas  and  re{5brts; 

C.  Perform  other  administrative  duties 
that  might  arise  between  meetings;  and 

D.  Prepare  the  written  report  to  the 
Co-Chairs  making  recommendations  on 
ways  to  enhance  bilateral  commercial 
relations. 

Private  sector  members  are  fully 
responsible  for  travel,  living  and 
personal  expenses  associated  with  their 
participation  in  the  CBC,  and  may  be 
responsible  for  a  pro  rata  share  of 
administrative  and  communications 
costs  relating  to  the  CBC,  including,  as 
appropriate,  the  costs  of  a  secretariat  to 
manage  administrative  and  logistical 
matters  relating  to  the  operation  of  the 
CBC.  The  private  sector  members  will 
serve  in  a  representative  capacity 
presenting  the  views  and  interests  of  the 
particular  business  sector  in  which  they 
operate,  not  those  of  their  individual 
firms.  Private  sector  members  are  not 
special  government  employees. 

Objectives 

The  objectives  of  the  CBC  are  as 
follows: 

A.  Identifying  commercial 
opportimities,  impediments,  and  issues 
of  concern  to  the  business  communities 
in  the  U.S.  and  Korea; 

B.  Improving  the  dissemination  of 
appropriate  commercial  information  on 
both  markets;  and 

C.  Adopting  sectoral  approaches  to 
addressing  specific  problems,  and 
making  recommendations  to  decision- 
makers. 

Membership  Ciiieria 

An  applicant  must  be: 


•  a  U.S.  citizen  residing  in  the  United 
States;  and 

•  not  a  registered  foreign  agent  under 
the  Foreign  Agents  Registration  Act  of 
1938  (FARA). 

In  reviewing  eligible  applicants,  the 
Department  of  Commerce  will  consider: 

•  Experience  in  doing  business  in 
South  Korea; 

•  Readiness  to  initiate  and  be 
responsible  for  activities  in  which  the 
CBC  will  be  active;  and 

•  Contribution  to  CBC  diversity  (i.e., 
company  size,  type,  location, 
demographics  and/or  traditional  under- 
representation  in  business). 

The  Department  of  Commerce  will 
also  give  preference  to  primary 
companies  involved  in  manufacturing 
and  services. 

To  be  considered  for  membership, 
please  provide  the  following:  (1)  Name 
and  title  of  the  individual  requesting 
consideration;  (2)  name  and  address  of 
the  company  or  organization  sponsoring 
each  individual;  (3)  company's  product 
or  service  line;  (4)  size  of  the  company; 
(5)  export  experience  and  major 
markets;  (6)  a  brief  statement  of  why 
each  candidate  should  be  considered  for 
membership  on  the  CBC;  (7)  the 
particular  segment  of  the  business 
community  each  candidate  would 
represent:  (8)  a  personal  resume;  and  (9) 
a  statement  signed  by  the  applicant  that 
he  or  she  is  a  U.S.  citizen  residing  in  the 
United  States  and  not  a  registered 
foreign  agent  under  FARA.  Up  to  two 
applicants  from  the  same  organization 
can  be  considered. 

DEADLINE:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than  February  18,  2000. 

ADDRESSES:  Please  send  your  requests 
for  consideration  to  Philip  R.  Agress, 
Director,  Office  of  Korea  and  Southeast 
Asia,  U.S.  Department  of  Commerce, 
Room  2036,  14th  St.  and  Constitution 
Ave.,  NW,  Washington,  DC  20230,  fax 
(202)  482^760. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Droker,  Director,  Korea  and 
Taiwan  Affairs,  U.S.  Department  of 
Commerce,  Room  2323,  14th  St.  and 
Constitution  Ave.,  NW,  Washington,  DC 
20230,  telephone  (202)  482-3876,  fax 
(202) 482-3316. 

Authority:  15  U.S.C.  1512. 
Dated:  January  3,  2000. 
Philip  R.  Agress, 

Acting  Deputy  Assistant  Secretary  for  Asia 
and  the  Pacific. 

(FR  Doc.  00-456  Filed  1-7-00;  8:45  am) 
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DEPARTMEffT  3F  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  i 

[I.D.  1227996]      | 

Pacific  Fishery  Management  Council; 
PubHc  Meetings  and  Hearings 


AGENCY:  National 
Service  (NMFS) 
Atmospheric 
Commerce. 


Marine  Fisheries 
National  Oceanic  and 
Administration  (NOAA), 


action:  Notice 
public  meetings 


SUMMARY:  The 
Management 
begiin  its  annua 
process  for  the 
fisheries.  This 
availability  of 
well  as  the  date  i 
Coimcil  meetinj 
that  comprise 
schedule  of 
annual  propose^  1 
modifications 
management 
the  March  and 
will  be  publish*  d 
Register 
meetings. 
DATES:  Written 
options  will  be 
2000, at  12:00 


F  acific  Fishery 
Cquhcil  (Council)  has 
preseason  management 
000  ocean  salmon 
d  ocument  announces  the 
Cpimcil  docimients  as 
and  locations  of 
IS  and  public  hearings 
tl  e  Council's  complete 
evepts  for  determining  the 
and  final 
t(^  ocean  salmon 
measures.  The  agendas  for 
i  ^pril  Council  meetings 
in  subsequent  Fe^ral 
docimifents  prior  to  the  actual 


npon  i 

ADDRESSES: 

from  and  commlents 
Jim  Lone, 
Management 
Avenue,  Suite 
97201;  phone: 
503-326-6831 
accepted  if  su 
Internet.  For 
hearing  locations 
SUPPLEMENTi^RY 


FOR  FURTHER 
Coon,  Salmon 
at  503-326-6332 


SUPPLEMENTARY 


February  29, 
Ocean  Salmon 
Report  I-Stock 
2000  Ocean 
available  to  the 
office. 

March  21,  2000 
and  public  hea  ing 
mailed  to  the 
include  option  ; 
of  biological 

April  14,  200P 
adopted  ocean 


f  availability  of  reports; 
and  hearings. 


;onunents  on  the  season 
iccepted  until  March  29, 
Pacific  Time. 
Documents  will  be  available 
should  be  sent  to 
Chaiiinan,  Pacific  Fishery 
C(uncil,  2130  SW  Fifth 
2  24,  Portland,  Oregon, 
03-326-6831  or  fax: 
Comments  will  not  be 
bi  nitted  via  e-mail  or 
sp  jcific  meeting  and 
see 
INFORMATION. 


INI  ORMATION  CONTACT:  John 
I  leuiagement  Coordinator, 


INFORMATION: 


Schedule  For  E  ocument  CompletioB 
and  Availabilit  y 


2000:  "Review  of  1999 
"isheries  and  Preseason 
^.bundance  Analysis  for 
Salmon  Fisheries"  will  be 
public  fi-om  the  Council 


:  "Preseason  Report  11" 
schedule  will  be 
ic.  The  report  will 
rationale,  and  summary 
economic  impacts. 
:  Newsletter  describing 
salmon  fishing 


publ 


management  measures  will  be  mailed  to 
the  public. 

April  14,  2000:  Salmon  Technical 
Team  (STT)  will  complete  "Preseason 
Report  ni- Analysis  of  Council  Adopted 
Regulatory  Measures  for  2000  Ocean 
Salmon  Fisheries." 

Dates,  Times,  and  Location  for 
Meetings  and  Hearings 

January  18-21,  2000:  STT  will  meet  at 
the  Council  office  in  a  public  work 
session  to  draft  "Review  of  1999  Ocean 
Salmon  Fisheries"  and  to  consider  any 
other  estimation  or  methodology  issues 
pertinent  to  the  2000  ocean  salmon 
fisheries. 

February  15-18,  2000:  STT  will  meet 
at  the  Council  office  in  a  public  work 
session  to  draft  "Preseason  Report  l- 
Stock  Abundance  Analysis  for  2000 
Ocean  Salmon  Fisheries"  and  to 
consider  any  other  estimation  or 
methodology  issues  pertinent  to  the 
2000  ocean  salmon  fisheries. 

March  6-10,  2000:  Council  and 
advisory  entities  will  meet  at  the  Red 
Lion  Hotel  Sacramento,  Sacramento, 
CA.  to  adopt  2000  management  options 
for  public  review. 

March  27-28,  2000:  Public  hearings 
will  be  held  to  receive  comments  on  the 
proposed  ocean  salmon  fishery 
management  options  adopted  by  the 
Council.  All  public  hearings  will  begin 
at  7:00  p.m.  on  the  dates  and  at  the 
locations  specified  here. 

March  27,  2000:  Chateau  Westport,- 
710  W  Hancock,  Westport,  WA. 

March  27,  2000:  Pony  Village  Motor 
Lodge,  Virginia  Avenue,  North  Bend, 
OR. 

March  27,  2000:  Flamingo  Resort 
Hotel  and  Conference  Center,  2777  A'*' 
Street,  Santa  Rosa,  CA. 

March  28,  2000:  Shilo  Inn,  2535  N. 
Main,  Tillamook,  OR. 

March  28,  2000:  Red  Lion  Hotel 
Eureka,  1929  Fourth  Street,  Eureka,  CA. 

April  3-7,  2000:  Council  and  advisory 
entities  will  meet  at  the  Doubletree 
Hotel  -  Colimibia  River,  1401  North 
Hayden  Island  Drive,  Portland,  OR,  to 
adopt  2000  management  options  for 
public  review. 

April  4,  2000:  Testimony  on  the 
management  options  will  be  taken 
duiring  the  Coimcil  meeting  at  the 
Doubletree  Hotel  -  Columbia  River,  1401 
North  Hayden  Island  Drive,  Portland, 
OR. 

May  1,  2000:  Federal  regulations  will 
be  implemented  and  "Preseason 
Report  III"  will  be  available  for 
distribution  to  the  public. 

Although  non-emergency  issues  not 
contained  in  the  STT  meeting  agendas 
may  come  before  the  STT  for 


discussion,  those  issues  may  not  be  the 
subject  of  formal  STT  action  during 
these  meetings.  STT  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  to  any 
issues  arising  after  publication  of  this 
document  that  require  emergency  action 
imder  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  STT's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodatioiis 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  John  Rhoton 
at  503-326-352  (voice),  or  503-326- 
6831  (fax),  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  et  seq. 
Dated:  January  5,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-529  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

Natienal  Oceanic  and  Atmospheric 
Administration 

[I.D.  111899D] 

Marine  Mammals;  Scientific  Research 
Permit  (PHF#  522-1527-00) 

AGENCY:  Natiotial  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Randall  S.  Wells,  Mote  Marine 
Laboratory,  1600  Ken  Thompson 
Parkway,  Sarasota,  FL  34236,  has  been 
issued  a  permit  to  take  bottlenose 
dolphins  (Tursiops  truncatus)  for, 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southeast 
Region,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813/570- 
5312) 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
September  23,  1999,  notice  was 
published  in  the  Federal  Register  (64 
PR  51519)  that  a  request  for  a  scientific 
research  pennit  to  harass  up  to  100 
Atlantic  bottlenose  dolphins  (Tursiops 
tnincatus)  annually  in  Florida  waters 
during  the  conduct  of  photo- 
identification  and  biopsy  sampling 
activities,  over  a  five  year  period,  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
etseq.). 

Dated:  December  29,  1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-484  Filed  1-7-00;  8:45  am] 

BIUJNG  CODE  3S10-22-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

ARMS  Initiative  Implementation; 
Meeting 

AGENCY:  U.S.  Army,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the  next 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS) 
Executive  Advisory  Committee  (EAC). 
The  EAC  charters  the  development  of 
new  and  innovative  methods  to 
optimize  the  asset  value  of  the 
Government-Owned,  Contractor- 
Operated  ammunition  industrial  base 
for  peacetime  and  national  emergency 
requirements,  while  ensuring — 
economical  and  efficient  processes  at 
minimal  operating  costs,  matching 
critical  skills,  balancing  commimity 
economic  benefits,  and  becoming  a 
"model"  for  defense  conversion.  This 
meeting  will  update  the  EAC  and  public 
on  the  status  of  ongoing  actions,  new 
items  of  interest,  and  suggested  future 
direction/actions.  Topics  for  this 
meeting  will  include — Logistic  Support 
Facility  (LSF)  Award  using  ARMS 
facility  contract  model;  Office  of 
Installation/Environmental  and 
Pendulum  Management  Company  LLC 
Team — Leasing  Comparison 
presentation;  tenant  transition  process 


at  "excessed"  facilities;  the  Industrial 
Operations  Command  Strategic  Plan; 
procedures  for  competition  of  facilities; 
EAC  nominations;  tenant  proposal 
evaluation;  facility  requirements  due  to 
threatcon  level  "A"  or  higher  seciuity 
requirements;  and 
PricewaterhouseCoopers  "Best  of 
Breed"  presentation.  This  meeting  is 
open  to  the  public. 

DATE  OF  MEETING:  February  8-9,  2000. 

PLACE  OF  MEETING:  Xerox  Document 

University  (XDU),  Routes  7  and  659, 

Leesbiug,  Virginia  20176. 

TIME  OF  MEETING:  8  AM-5  PM  on 

February  8  and  8  AM-2  PM  on  February 

9. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Elwood  H.  Weber,  ARMS  Task  Force, 
HQ  Army  Materiel  Command,  5001 
Eisenhower  Avenue,  Alexcuidria 
Virginia  22333;  Phone  (703)  617-9788. 
SUPPLEMENTARY  INFORMATION:  To  assist 
in  the  EAC  Meeting  administrative 
support  requirements,  request  that  all 
attendees  provide  their  desired 
overnight  accommodations  (2, 1  or  0 
nights)  to  Mr.  Elwood  Weber,  telephone 
(703)617-9788/email 
eweber@hqamc.army.mil  alternatively, 
Ms.  Susan  Alten,  telephone  (703)  617- 
4718/email  susan.alten@hqda.army.mil. 
XDU  is  a  multifunctional  and  secure 
campus  type  atmosphere,  which 
requires  attendees  advance  notification. 
To  insiu-e  your  immediate  accessibility 
and  expeditious  registration,  we  request 
yoiu  attendance  confirmation  with  this 
office  by  January  19,  2000.  After  January 
19,  accommodations  must  be  made 
directly  with  XDU,  but  grouping  with 
ARMS  EAC  (aka  PPTF)  meeting 
attendees  may  not  be  available. 
Corporate  casual  is  meeting  attire. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-520  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  3710-OB-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army,  Corps  of 
Engineers 

intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  ttie 
Proposed  Rueter-Hess  Reservoir, 
Parlcer,  Colorado 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (COE)  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
to  analyze  the  direct,  indirect  and 


cumulative  effects  of  constructing  and 
operating  the  proposed  Rueter-Hess 
Reservoir.  The  basic  piu^ose  of  the 
proposed  action  is  to  provide  a  safe, 
adequate  and  sustainable  municipal 
water  supply  to  Parker  Water  and 
Sanitation  District,  Parker,  CO,  which  is 
capable  of  meeting  the  peak  demands 
for  the  District's  service  area  for  the  next 
50  years.  The  construction  of  the 
proposed  project  would  result  in 
temporary  and  permanent  impacts  to 
wetlands  and  other  waters  of  the  United 
States,  requiring  a  section  404  permit. 
To  familiarize  the  public  and  interested 
organizations  with  the  project  and 
potential  environmental  issues  that  may 
be  involved,  the  COE  has  prepared  a 
scoping  document  for  the  project.  This 
document  includes  a  project 
description,  preliminary  list  of 
alternatives  and  various  environmental/ 
resource  issues  that  will  be  addressed  in 
the  EIS.  Copies  of  the  scoping  document 
will  be  available  at  the  public  scoping 
meetings  or  can  be  requested  by  mail. 
The  EIS  will  be  prepared  according  to 
the  COE's  procedures  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  42  U.S.C. 
4332(2)(C),  and  consistent  with  the 
COE's  policy  to  facilitate  public 
understanding  and  review  of  agency 
proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed  action 
and  EIS  can  be  addressed  to  Rodney 
Schwartz,  EIS  Project  Manager,  U.S. 
Army  Corps  of  Engineers,  215  North 
17th  Street,  Omaha,  NE  68102-4978  or 
at  402-221-4143. 

SUPPLEMENTARY  INFORMATION:  Parker 
Water  and  Sanitation  District  proposes 
to  construct  and  operate  Rueter-Hess 
Reservoir  and  the  associated  water 
delivery  system  in  order  to  provide  a 
safe,  adequate  and  sustainable 
mimicipal  water  supply,  which  is 
capable  of  meeting  the  peak  demands 
for  the  District's  service  area  for  the  next 
50  years.  The  proposed  reservoir  is 
located  in  Douglas  County,  Colorado 
approximately  12  miles  southeast  of 
Denver  and  3  miles  southwest  of  the 
town  of  Parker.  The  construction  of  the 
120-foot  high.  2,600-foot  long  dam 
would  impound  15,000  acre-feet  of 
water  and  inundate  approximately  385 
acres  in  and  around  Newlin  Gulch,  an 
intermittent  tributary  to  Cherry  Creek. 
The  water  supply  system  would  be 
designed  to  be  capable  of  capturing, 
reusing  and  storing  seasonal  high  flows 
in  nearby  Cherry  Creek  and  also  capable 
of  capturing  and  reusing  Advanced 
Wastewater  Treatment  (AWT)  return 
flows  currently  discharged  into  Cherry 
Creek.  The  water  system  would  provide 
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meet 
h  dp 


nil 


adequate  storag ; 
capability  to 
demands  and 
water  by  maxinlum 
and  AWT  retun  i 
The  current  pro  ected 
water  distributipn 
for  23,840  taps 
residents  with 

Scoping  meetings 
locations: 

1 .  February  2 
Parker  Mainstr^t 
Mainstreet,  Par 

2.  February  3 
Embassy  Suites  Southeast 
Hampden  Aver  ue 

These  scopin ; 
to  describe  the 
preliminary  alternatives 
compliance 
on  the  issues 
evaluated  and 
Written  comm 
requested. 
Gregory  D.  Show^ter, 
Army  Federal 
[FR  Doc.  00-496 
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peak  seasonal 
conserve  ground 
utilization  of  surface 
flows  in  Cherry  Creek, 
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and  supply  system  is 
)r  approximately  85,000 
the  next  50  years, 
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2000  at  7  p.m.  at  the 

Center,  19650  E. 
:er,  CO. 
2000  at  7  p.m.  at  the 

Hotel.  7525  E. 
Denver.  CO. 
meetings  will  be  held 
)roposed  project, 

the  NEPA 
and  to  solicit  input 
alternatives  to  be 
either  related  matters, 
will  also  be 


pro  cess 
ar  d 


e  nts 


ster  Liaison  Officer. 
iled  1-7-00;  8:45  am] 


DEPARTMENTJOF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 


of  Education, 
eader.  Information 

Office  of  the  Chief 
Officer  invites  comments 
submission  for  OMB  review  as 
Paperwork  Reduction 


Coup, 


AGENCY:  Deparl|ment 

SUMMARY:  The 

Mcmagement 

Information 

on  the 

required  by  the 

Act  of  1995. 


DATES: 

submit 
9.  2000. 


Interested  persons  are  invited  to 
commepts  on  or  before  February 


t(i 
and 


ADDRESSES: 

be  addressed 
Information 
Attention: 
Department  of 
Management 
Street,  N.W.. 
Executive 
DC.  20503  or 
mailed  to  the 
DWERFEL@OIiIB 


supplementarV 

3506  of  the 
1995  (44  U.S.C 
that  the  Office 
Budget  (OMB) 
Federal 
opportunity  to 
collection  n 
waive  the 
consultation 


t(i 


W^tten  comments  should 
the  Office  of 
Regulatory  Affairs, 
Danhy  Werfel,  Desk  Officer, 
education.  Office  of 
Budget,  725  17th 
Rbom  10235,  New 
Office  Building,  Washington, 
<  hould  be  electronically 
internet  address 
EOP.GOV. 


information:  Section 
Pai)erwork  Reduction  Act  of 
Chapter  35)  requires 
of  Management  and 
provide  interested 
;s  and  the  public  an  early 
comment  on  information 
eqiiests.  OMB  may  amend  or 
reqi  irement  for  public 

the  extent  that  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  4,  2000. 
William  E.  Burrow, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  School  Survey  on  Crime  and 
Safety. 

Frequency:  Intended  to  be  biennial; 
clearance  is  being  sought  for  year  2000 
only. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,104. 
Burden  Hours:  3,104. 

Abstract:  This  survey  of  3,000  public 
elementary  and  secondary  schools  is 
intended  to  be  the  first  of  a  biermial 
series.  It  collects  data  on  the  frequency 
of  crime  and  disciplinary  problems,  the 
characteristics  of  school  policies  and 
programs  to  prevent  or  reduce  crime, 
and  school  disciplinary  actions. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  5624,  Regional  Office 
Building  3.  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues@ed.gov  or  should 
be  faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
shoxdd  be  directed  to  Kathy  Axt  at  (703) 
426-9692  or  via  her  internet  address 

Kathy Axt@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-438  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTiy/IENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Quarterly  Meeting 

agency:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTION:  Notice  of  partially  closed 
meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  quarterly  meeting  of  the 
National  Education  Research  Policy  and 
Priorities  Board.  Notice  of  this  meeting 
is  required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  open  portions  of  the  meeting. 
DATE:  January  20-21.  2000. 
time:  January  20.  9  a.m.  to  2  p.m.,  open; 
2  p.m.  (approximately)  to  5  p.m.,  closed. 
January  21,  9  a.m.  to  3  p.m.,  open. 
LOCATION:  Room  100,  80  F  St.,  NW, 
Washington,  DC  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington,  DC  20208-7564.  Tel.:  (202) 
219-2065;  fax:  (202)  219-1528;  e-mail: 

Thelma Leenhouts@ed.gov,  or 

nerppb@ed.gov.  The  main  telephone 
number  for  the  Board  is  (202)  208-0692. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
section  921  of  the  Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994.  The  Board 
works  collaboratively  with  the  Assistant 
Secretary  for  the  Office  of  Educationed 
Research  and  Improvement  (OERI)  to 
forge  a  national  consensus  with  respect 
to  a  long-term  agenda  for  educational 
research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

On  January  20  from  9  a.m.  to  2  p.m., 
the  Board  will  conduct  outstanding 
business  in  open  session  and  hear 
reports  on  the  interim  evaluation  of  the 
regional  educational  laboratories  and 
discuss  recommendations  regarding 
future  lab  evaluations.  The  Board  will 
also  discuss  progress  on  its 
commissioned  study  on  the  application 
of  standards  for  the  selection  of 
exemplary  and  promising  programs.  The 
meeting  will  be  closed  to  the  public 
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from  approximately  2  p.m.  to  5  p.m. 
under  the  authority  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63;  5  U.S.C.  Appendix  I) 
and  under  exemption  9(B)  of  Section 
552b  of  Title  5  U.S.C.  The  Board  will 
discuss  plans  for  future  requests  for 
proposals  for  OERI's  national 
educational  research  and  development 
centers  and  other  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action. 

On  January  21  the  Board  will  hear 
reports  from  the  Assistant  Secretary  for 
OERI  and  from  the  chair  and  executive 
director.  The  Program  Committee  will 
report  on  plans  for  a  conference  on 
middle  schools,  tentatively  scheduled 
for  July  2000.  A  final  agenda  will  be 
available  from  the  Board  office  on 
January  12,  and  will  be  posted  on  the 
Board's  web  site,  http://www.ed.gov/ 
offices/OERI/NERPPB/. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  14  days  of  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  Suite  100,  80  F  St., 
NW,  Washington,  DC  20208-7564. 

Dated:  January  4.  2000. 
Eve  M.  Bither, 
Executive  Director. 
[FR  Doc.  00-428  Filed  1-7-00;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-034] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing 

January  4,  2000. 

Take  notice  that  on  December  22, 
1999,  Coliunbia  Gas  Transmission 
Corporation  (Columbia  Gas)  filed  to 
report  on  the  flow-back  to  customers  of 
funds  received  from  insurance  carriers 
for  environmental  costs  attributable  to 
Columbia  Gas'  Docket  No.  RP91-161 
settlement  period. 

Columbia  Gas  states  that  it  allocated 
such  recoveries  among  customers  based 
on  their  fixed  cost  responsibility  for 
services  on  the  Columbia  Gas  system 
diu-ing  the  period  December  1, 1991 


through  January  31, 1996,  the  period  of 
the  Docket  No.  RP91-161  settlement. 

Columbia  Gas  states  further  that  it 
provided  a  copy  of  the  report  to  all 
customers  who  received  a  share  of  the 
environmental  insurance  recoveries  and 
all  state  commissions  whose  jurisdiction 
includes  the  location  of  any  such 
receipt. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  11,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/onIine/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-^62  Filed  1-7-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-160-Q;5] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Filing 

January  4.  2000. 

Take  notice  that  on  December  22, 
1999,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  filed  to  report 
on  the  flow-back  to  customers  of  funds 
received  from  insurance  carriers  for 
environmental  costs  pursuant  to  Article 
1(A)(2)(d)  of  its  Docket  No.  RP91-160 
settlement. 

Columbia  Gulf  states  that  it  allocated 
such  recoveries  among  customers  based 
on  thefr  fixed  cost  responsibility  for 
services  rendered  on  the  Columbia  Gulf 
system  during  the  period  December  1 , 
1991  through  October  31,  1994,  the 
period  of  the  Docket  No.  RP91-160 
settlement. 

Coliunbia  Gulf  states  further  that  it 
provided  a  copy  of  the  December  22, 
1999  report  to  all  customers  who 
received  a  share  of  the  environmental 
insurance  recoveries  and  all  state 
commissions  whose  jm-isdiction 
includes  the  location  of  any  such 
recipient. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  11,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 
[FR  Doc.  00-464  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-320-028] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Negotiated  Filing 

January  4.  2000. 

Take  notice  that  on  December  22, 
1999,  Koch  Gateway  Pipeline  Company 
(Koch)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Conunission) 
two  contracts  for  disclosure  of  recently 
negotiated  rate  transactions.  As  shown 
on  the  contracts,  Koch  requests  an  • 
effective  date  of  January  1.  2000. 

Special  Negotiated  Rate  Between  Koch 
and  Koch  Energy  Trading 

Koch  states  that  it  has  served  copies 
of  this  filing  upon  each  to  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  11,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
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www.  fere.  fed.  u 
202-208-2222 
Linwood  A.  Wat^in,  )r., 

Acting  Secretary 
[FR  Doc.  00-46:J 

BILUNG  CODE  6717-*1-«l 
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DEPARTMENT 

Federal  Energy 
Commission 


[Docket  No.  RPO<  ^-1 49-000] 


Sea  Robin 
of  Flowttirougti 


Pipc^line  Company;  Notice 
Crediting  Report 


January  4.  2000. 


Take  notice 
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II 
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888  First  Street 
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385.214  or 
Rules  and  Regi  1 
or  protests  mus  I 
January  11, 
considered  bv 
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on  December  23, 
Pipeline  Company  (Sea 
submitted  its  Annual 

iting  Mechanism 
Robjn  states  that  this  filing 
to  Section  27  of  the 
md  Conditions  of  Sea 
Tariff  which  requires 
oflcertain  amounts 

It  of  resolving  monthly 
betiveen  its  gas  and 
shi  jpers  and  under  its 
I  incing  agreements,  and 
scheduling  penalties  during 
ending  October  31, 


p  ;riod  > 


orts  that  the  shippers 
in  excess  of  amounts 
Robin.  This  amount 
to  the  shippers 
thelterms  of  Section  27. 


that  copies  of  Sea 
ill  be  served  upon  all  of 

interested 
d  interested  parties. 

c  esiring  to  be  heard  or  to 
should  file  a  motion 
1  protest  with  the 
Regulatory  Commission, 
NE,  Washington.  DC 
accoiiiance  with  sections 

1  of  the  Commission's 
ations.  All  such  motions 
be  filed  on  or  before 
Protests  will  be 
e  Commission  in 
appropriate  action  to  be 
not  serve  to  make 
ies  to  the  proceedings, 
wi  ihing  to  become  a  party 
mot  ion  to  intervene. 


filing  are  on  file  with 
and  are  available  for 
in  the  Public 
RooAi.  This  filing  may  be 
iveb  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-^65  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

[Docl(et  No.  EGOO-61-000,  et  al.] 

Lakefield  Junction  LLP,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  3,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Lakefield  Junction  LLP 
[Docket  No.  EGOO-61-000] 

Take  notice  that  on  December  29, 
1999,  Lakefield  Junction  LLP  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA).  The 
applicant  is  a  limited  liability 
partnership  organized  under  the  laws  of 
the  State  of  Delaware  that  will  be 
engaged  directly  and  exclusively  in 
developing,  owning,  and  operating  a 
nominal  550  MW  gas-fired  generating 
facility  (Facility)  and  selling  electric 
energy  at  wholesale.  The  Facility  is 
located  near  Trimont,  Minnesota. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  San  Joaquin  CoGen  Limited 

[Docket  No.  EGOO-63-OOOl 

Take  notice  that  on  December  27, 
1999,  San  Joaquin  CoGen  Limited,  1000 
Louisiana,  Suite  5800,  Houston,  Texas 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

San  Joaquin  CoGen  Limited  is  a 
limited  liability  partnership,  organized 
under  the  laws  of  the  State  of  Texas,  and 
engaged  directly  and  exclusively  in 
owning  and  operating  the  San  Joaquin 
CoGen  Limited  electric  generating 
facility  (the  Facility)  located  in  San 
Joaquin,  California,  and  selling  electric 
energy  at  wholesale  from  the  Facility. 
The  Facility  is  a  topping-cycle 
cogeneration  facility  consisting  of  one 


combustion  turbine  generator  with  a  net 
electric  power  production  capacity  of 
47,360  kW  and  one  heat  recovery  steam 
generator,  as  well  as  associated 
transmission  interconnection 
components. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Killingholme  Generation  Limited 

[Docket  No.  EGOO-64-OOO] 

Take  notice  that  on  December  29, 
1999,  Killingholme  Generation  Limited 
(Applicant),  with  its  principal  office  at 
Bennet  House,  54  St.  James'  Street, 
London,  England,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholescde  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  will  acquire, 
own  and  operate  a  650  megawatt  natm:al 
gas-fired  electric  generating  facility 
located  in  Lincolnshire,  England  (the 
Facility).  Electric  energy  produced  by 
the  Facility  will  be  sold  at  wholesale  to 
the  Power  Pool  of  England  and  Wales. 
In  no  event  will  any  electric  energy  be 
sold  to  consumers  in  the  United  States. 

Comment  date;  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Indiana  &  Michigan  Municipal 
Distributors  Association  and  City  of 
Auburn,  Indiana  v.  Indiana  Michigan 
Power  Company;  Indiana  Michigan 
Power  Company 

[Docket  Nos.  EL88-1-O07.  ER88-31-006,  and 
ER88-32-006I 

Take  notice  that,  on  December  23, 
1999,  Indiana  Michigan  Power 
Company,  d/b/a  American  Electric 
Power  (I&M),  tendered  a  compliance 
filing,  pursuant  to  the  Commission's 
June  3,  1992,  Opinion  and  Order  on 
Initial  Decision,  in  the  above-referenced 
dockets,  which  addressed,  among  other 
things,  the  appropriateness  of  periodic 
reviews  of  nuclear  decommissioning 
costs  and  funding. 

I&M  states  that  copies  of  the  filing 
were  served  upon  its  current 
jurisdictional  customers,  the  Indiana 
Utility  Regulatory  Commission,  and  the 
Michigan  Public  Service  Commission. 
I&M's  submittal  proposes  no  changes  in 
I&M's  present  rates. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  ER97-1523-021,  OA97-470- 
020,  and  ER97-4234-018) 

Take  notice  that  on  December  23, 
1999,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO). 
pursuant  to  the  Commission's  Order 
Accepting  for  Filing  in  Part  and 
Rejecting  in  Part  Market  Monitoring  and 
Mitigation  Plan,  Subject  to 
Modifications,  issued  November  23, 
1999,  tendered  for  filing  revised  Market 
Mitigation  Measures.  The  NYISO 
requests  an  effective  date  of  December 
23,1999,  and  wraiver  of  the 
Commission's  notice  requirements  and 
of  any  applicable  filing  requirements 
not  otherwise  satisfied. 

A  copy  of  this  filing  has  been  served 
upon  all  persons  on  the  Commission's 
official  service  lists  in  Docket  Nos. 
ER97-1 523-000,  OA97-47O-000  and 
ER97-4324-000  (not  consolidated),  and 
the  respective  electric  utility  regulatory 
agencies  in  New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Columbia  Energy 

(Docket  No.  ER97-3667-008] 

Take  notice  that  on  December  8, 1999. 
Columbia  Energy  filed  their  quarterly 
report  that  ended  September  30,  1999, 
for  information  only. 

7.  Eastern  Pacific  Energy  and  Northeast 
Energy  Services,  Inc. 

(Docket  Nos.  ER98-1829-007  and  ER97- 
4347-008] 

Take  notice  that  on  December  23, 
1999,  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only. 

8.  Illinois  Power  CorporatioQ 

(Docket  Nos.  ER99-44 15-002,  ER99-4530- 
002  and  ELOO-7-0021 

Take  notice  that  on  December  23, 
1999,  Illinois  Power  Corporation 
(Illinois  Power)  tendered  for  filing  a 
compliance  filing  \mder  which  Illinois 
Power  modified  certain  provisions  of  its 
Open  Access  Transmission  Tariff 
(OATT). 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy  Supply  Company, 
LLC 

(Docket  No.  EROO-868-OOOl 

Take  notice  that  on  December  21, 
1999,  Allegheny  Energy  Supply 
Company,  LLC  filed  their  quarterly 


report  for  the  quarter  that  ended 
September  30,  1999. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PEI  Power  Corporation 

(Docket  No.  EROO-91 5-000) 

Take  notice  that  on  December  27, 
1999,  PEI  Power  Corp.  filed  their 
quarterly  report  for  the  quarter  that 
ended  September  30,  1999. 

Comment  date:  January  24,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER97-1523-0221 

Take  notice  that  on  December  27, 
1999,  the  members  of  the  Transmission 
Owners  Conunittee  of  the  Energy 
Association  of  the  State  of  New  York, 
formerly  the  Member  Systems  of  the 
New  York  Power  Pool  (Member 
Systems)  submitted  a  revised 
Attachment  L  and  an  Attachment  L-1  to 
the  New  York  Independent  System 
Operator's  (NYISO)  Open  Access 
Transmission  Tariff  (OATT). 
Attachments  L  and  L-1  were  filed  to 
comply  with  the  provisions  of  the 
settlement  agreement  between  the 
Member  Systems  and  the  MEUA 
Members  and  is  limited  in  its  scope  to 
the  changes  resulting  from  the 
settlement  agreement.  The  Member 
Systems  request  an  effective  date  of 
November  18,  1999  only  in  the  event  a 
revised  Attachment  L  filed  by  the 
NYISO  the  same  day  does  not  become 
effective. 

Copies  of  this  filing  were  served  on 
the  Commission's  Service  List  in  Docket 
Nos.  ER97-1523-OO0  et  al.,  on  the 
parties  to  the  Service  Agreements  under 
the  NYISO  OATT  and  on  the  respective 
electric  utility  regulatory  agencies  in 
New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

STANDARD  PARAGRAPH 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wvkrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  00-437  Filed  1-7-00:  8:45  am] 
BILUNO  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

January  5.  2000. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-^09),  5  U.S.C.  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  January  12.  2000.  10  am. 

PLACE:  Room  2C,  888  First  Street.  NE. 
Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.-It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro;  732nd  Meeting — 
January  12,  2000;  Regular  Meeting  (10  a.m.) 

CAH-1. 

OMITTED 
CAH-2. 
DOCKET*  P-13,  010.  NIAGARA 

MOHAWK  POWER  CORPORATION 

AND  ERIE  BOULEVARD 

HYDROPOWER,  L.P. 
OTHER#S  P-2047.  006,  NL\GARA 

MOHAWK  POWER  CORPORATION 

AND  ERIE  BOULEVARD 

HYDROPOWER,  LP. 
P-2060,  007.  NIAGARA  MOHAWK 

POWER  CORPORATION  AND  ERIE^ 

BOULEVARD  HYDROPOWER.  L.P. 
P-2084.  022,  NIAGARA  MOHAWK 

POWER  CORPORATION  AND  ERIE 

BOULEVARD  HYDROPOWER.  L.P. 
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P-2318.  006, 
POWER 
BOULEVARI) 
P-2320,017 
POWER 
BOULEVARI 
P-2330,  036 
POWER 
BOULEVARI) 
P-2474,  008 
POWER 
BOULEVARI  I 
P-2482,  024 
POWER 
BOULEVARI  i 
P-2539,  010, 
POWER 
BOULEVARI  I 
P-2554,  007, 
POWER 
BOULEVARI  I 
P-2569,  047, 
POWER 
BOULEVARI* 
P-2616,  012 
POWER 
BOULEVARI! 
P-264 1,004 
POWER 
BOULEVARIP 
P-264  5,  080 
POWER 
BOULEVARI) 
P-2696,  013, 
POWER 
BOULEVARI) 
P-2701,  032 
POWER 
BOULEVARI) 
P-2713,  045 
POWER 
BOULEVARp 
P-2837,  008, 
POWER 
BOULEVARp 
P-3452.  008 
POWER 
BOULEVARp 
P-5984, 028 
POWER 
BOULEVARp 
P-7320,  012 
POWER 
BOULEVARp 
P-7321.  009 
POWER 
BOULEVARp 
P-7387,  008, 
POWER 
BOULEVARp 
P-7518,  003. 
POWER 
BOULEVARp 
P-9222,  018 
POWER 
BOULEVARf) 
P-10461,005, 
POWER 
BOULEVAfC 
P-10462,  005 
POWER 
BOULEVAIC) 
P-11408,  022. 
POWER 
BOULEVARD 
CAH-3. 
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NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER.  L.P. 
NIAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER.  L.P. 
NIAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER.  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  LP. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NIAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NtAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
f^AGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
l^AGARA  MOHAWK 

AND  ERIE 

hydropower.  l.p. 
Niagara  mohawk 

AND  ERIE 
HYDROPOWER,  LP. 
MlAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER,  L.P. 
NjlAGARA  MOHAWK 

AND  ERIE 
HYDROPOWER.  L.P. 
NllAGARA  MOHAWK 

AND  ERIE 

hydropower,  l.p. 
Niagara  mohawk 

AND  ERIE 

hydropower,  l.p. 
Niagara  mohawk 

AND  ERIE 

hydropower,  l.p. 
Niagara  mohawk 

AND  ERIE 

hydropower,  l.p. 
Niagara  mohawk 

AND  ERIE 
HYDROPOWER,  L.P. 
NIAGARA  MOHAWK 
AND  ERIE 
HYDROPOWER.  LP. 
NIAGARA  MOHAWK 
AND  ERIE 
HYDROPOWER.  L.P. 
NIAGARA  MOHAWK 
AND  ERIE 
HYDROPOWER,  L.P. 


COR  'ORATION . 


CORPORATION 


COR  PORATION , 


CORPORATION. 


CORPORATION, 


COR  PORATION . 


COF  PORATION . 


CORPORATION, 


COF  PORATION . 


COF  PORATION  , 


COF  PORATION 


COF  PORATION , 


COF  PORATION . 


COF  PORATION 


CO!  PORATION . 


COI  PORATION , 


CO!  PORATION . 


CO!  PORATION . 


COI  PORATION 


COI  PORATION , 


COI  PORATION 


COi  LPORATION 


CO  IPORATION , 


CO  {PORATION  , 


CO  IPORATION 


DOCKET*  P-2232,  401,  DUKE  ENERGY 
CORPORATION 
CAH-4. 
OMITTED 

Consent  Agenda — Electric 

CAE-1. 

DOCKET*  EROO-606,  000,  AMERICAN 
ELECTRIC  POWER  SERVICE 
CORPORATION 
CAE— 2 

DOCKET*  EROO-604,  000,  CENTRAL 
MAINE  POWER  COMPANY 

OTHER#S  EROO-26,  000.  CENTRAL 
MAINE  POWER  COMPANY 
CAE-3. 

DOCKET*  EROO-500.  000,  SIERRA 
PACIFIC  ENERGY  COMPANY 

OTHER#S  EROO-644,  000,  CALPINE 
CORPORATION 
CAE-4. 

DOCKET*  EROO-611,  000,  WELLS  RURAL 
ELECTRIC  COMPANY 

OTHER*S  ELOO-19,  000,  WELLS  RURAL 
ELECTRIC  COMPANY 
CAE-5. 

DOCKET*  EROO-612,  000,  AMEREN 
SERVICES  COMPANY 
CAE-6. 

DOCKET*  EROO-619.  000.  NEW  ENGLAND 
POWER  POOL 
CAE-7. 

DOCKET*  EROO-618,  000,  CALIFORNL\ 
POWER  EXCHANGE  CORPORATION 
CAE-8. 

DOCKET*  ER97-1523,  018,  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION.  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK, 
INC.,  NEW  YORK  STATE  ELECTRIC 
AND  GAS  CORPORATION.  NIAGARA 
MOHAWK  POWER  CORPORATION, 
ORANGE  AND  ROCKLAND  UTILITIES 
INC.  AND  ROCHESTER  GAS  AND 
ELECTRIC  CORPORATION 

OTHER*  ER97-1523,  Oil,  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION,  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK, 
INC.,  NEW  YORK  STATE  ELECTRIC 
AND  GAS  CORPORATION,  NL\GARA 
MOHAWK  POWER  CORPORATION, 
ORANGE  AND  ROCKLAND  UTILITIES 
INC.  AND  ROCHESTER  GAS  AND 
ELECTRIC  CORPORATION 

OA97-470,  010,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97-4234.  008,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
OA97-470,  017,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION. 


CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97-4234,  015,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
.      ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97-1523,  019.  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
OA97-470,  018,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOUDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAVVK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97-4234,  016,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NL\GARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
CAE-9. 

DOCKET*  ER99-3435,  000,  ARIZONA 

PUBLIC  SERVICE  COMPANY 
OTHER#S  EL99-55,  000,  ARIZONA 

PUBLIC  SERVICE  COMPANY 
ER99-2143,  000,  ARIZONA  PUBLIC 
SERVICE  COMPANY 
CAE-10. 

OMITTED 
CAE-1 1. 

DOCKET*  EROO-5  50,  000,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR, 
INC.,  CENTRAL  HUDSON  GAS  & 
ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION.  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
OTHER#S  EROO-556,  000,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR. 
INC.,  CENTRAL  HUDSON  GAS  & 
ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
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STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
CAE-12. 

DOCKET*  EROO-658,  000,  PACIFIC  GAS  & 
ELECTRIC  COMPANY 
CAE-13. 

OMITTED 
CAE-14. 

DOCKETS  ER97-1523,  013,  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION,  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK, 
INC.,  NEW  YORK  STATE  ELECTRIC  & 
GAS  CORPORATION,  NIAGARA 
MOHAWK  POWER  CORPORATION. 
ORANGE  AND  ROCKLAND  UTILITIES, 
INC.  AND  ROCHESTER  GAS  AND 
ELECTRIC  CORPORATION 
OTHER#S  OA97^70,  012.  CENtRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION,  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK, 
INC.,  NEW  YORK  STATE  ELECTRIC  & 
GAS  CORPORATION.  NIAGARA 
MOHAWK  POWER  CORPORATION, 
ORANGE  AND  ROCKLAND  UTILITIES, 
INC.  AND  ROCHESTER  GAS  AND 
ELECTRIC  CORPORATION 
OA97-470,  013,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGAR.A  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97-1523,  014,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97^234,  010,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
ER97^234,  Oil,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.  AND 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION 
CAE-15. 

DOCKETS  ER99-397.  001,  ALLEGHENY 
POWER  SERVICE  CORPORATION 
CAE-16. 


DOCKET*  ER99-3301,  003,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-17. 

DOCKETS  ER98-495,  007,  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 
CAE-18. 

OMITTED 
CAE-19. 

DOCKETS  EC99-101,  000,  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA)  AND  NEW  CENTURY 
ENERGIES,  INC. 
OTHERSS  ER99-3914,  000,  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA),  NORTHERN  STATES 
POWER  COMPANY  (WISCONSIN), 
PUBLIC  SERVICE  COMPANY  OF 
COLORADO,  CHEYENNE  LIGHT,  FUEL 
AND  POWER  COMPANY, 
SOUTHWESTERN  PUBLIC  SERVICE 
COMPANY  AND  NEW  CENTURY 
SERVICES,  INC. 
ER99-3916,  000,  CHEYENNE  LIGHT. 
FUEL  &  POWER  COMPANY, 
NORTHERN  STATES  POWER 
COMPANY  (MINNESOTA),  NORTHERN 
STATES  POWER  COMPANY 
(WISCONSIN),  PUBLIC  SERVICE 
COMPANY  OF  COLORADO  AND 
SOUTHWESTERN  PUBLIC  SERVICE 
COMPANY 
CAE-20. 

DOCKETS  ER98-2843,  008,  AES 

REDONDO  BEACH,  L.L.C. 
OTHERSS  ER98-2844,  008,  AES 
HUNTINGTON  BEACH,  L.L.C. 
ER98-2883,  008,  AES  ALAMITOS,  L.L.C. 
ER98-2971,  009,  EL  SEGUNDO  POWER, 

L.L.C. 
ER98-2972,  008,  LONG  BEACH 

GENERATION,  L.L.C. 
ER98-2977.  007.  OCEAN  VISTA  POWER 
GENERATION,  L.L.C.  MOUNTAIN 
VISTA  POWER  GENERATION,  L.L.C, 
ALTA  POWER  GENERATION,  L.L.C. 
OESTE  POWER  GENERATION.  L.L.C. 
AND  ORMOND  BEACH  POWER 
GENERATION,  L.L.C. 
ER98-3106.  005,  WILLIAMS  ENERGY 

SERVICES  COMPANY 
ER98-3416,  007,  DUKE  ENERGY 

OAKLAND,  L.L.C. 
ER98-3417,  007,  DUKE  ENERGY  MORRO 

BAY.  L.L.C. 
ER98-3418,  007.  DUKE  ENERGY  MOSS 

LANDING,  L.L.C. 
ER98-4497,  003,  SEMPRA  ENERGY 

TRADING  CORPORATION 
ER98-^498,  003,  SAN  DIEGO  GAS  & 

ELECTRIC  COMPANY 
ER99-1971,  001,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
ER99-1971,  002,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-21. 

DOCKETS  ER93-150,  015,  BOSTON 

EDISON  COMPANY 
OTHERS  ER93-150,  014,  BOSTON 

EDISON  COMPANY 
EL93-10,  008,  BOSTON  EDISON 

COMPANY 
EL93-10,  009,  BOSTON  EDISON 
COMPANY 
CAE-22. 


DOCKETS  ER99-^400.  001,  SOUTHERN 

COMPANY  SERVICES,  INC. 
OTHERSS  ER99-1450.  000.  GEORGIA 

POWER  COMPANY 
ELOO-31.  000.  SOUTHERN  COMPANY 
SERVICES.  INC. 
CAE-23. 

OMITTED 
CAE-24. 

DOCKETS  EL99-82,  000.  AMERICAN     " 
ELECTRIC  POWER  SERVICE 
CORPORATION 
CAE-25. 

DOCKETS  EL97-57.  000.  DESERET 
GENERATION  &  TRANSMISSION 
COOPERATIVE 
CAE-26. 

OMITTED 
CAE-27. 

OMITTED 
CAE-28. 

DOCKETS  EL99-95,  000,  SOUTHWEST 
POWER  POOL 
CAE-29. 

DOCKETS  OA97-97.  005,  ATLANTIC  CITY 

ELECTRIC  COMPANY 
OTHERS  OA97^67,  005.  DELMARVA 
POWER  &  LIGHT  COMPANY 
CAE-30. 

DOCKETS  ER98-495,  008,  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
OTHERS  ER98-1614,  005.  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
ER98-2145.  005,  PACIFIC  GAS  AND 
ELECTRIC  COMPANY 
CAE-31. 

DOCKETS  ER97-1523.  016.  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION.  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK, 
INC.,  NEW  YORK  STATE  ELECTRIC 
AND  GAS  CORPORATION.  NIAGARA 
MOHAWK  POWER  CORPORATION, 
ORANGE  AND  ROCKLAND  UTILITIES. 
INC..  ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 
OA97-470.  015,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC..  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION.  ORANGE  AND 
ROCKLAND  UTILITIES,  INC, 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 
ER97^234,  013,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION. 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC..  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION.  ORANGE  AND 
ROCKLAND  UTILITIES,  INC., 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

DOCKETS  RPOO-83,  000.  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-2. 
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PHE 


37,  000,  PANHANDLE 
LINE  COMPANY 


DOCKET*  RPOO  -136,  000,  TRUNKLINE 
GAS  COMPA^JY 
CAG-3. 
DOCKET*  RPOOl-1 
EASTERN 
CAG-4. 

OMITTED 
CAG-5. 

DOCKET*  RP96J-320 
GATEWAY 
CAG-6. 

OMITTED 
CAG-7. 

DOCKET*  PR9<<-19 
STORAGE.  L 
STORAGE  COMPANY 
CAG-8. 

DOCKET*  RP9gh504 
PIPELINES 
CAG-9. 

DOCKET*  RP90-1O6 


,  028.  KOCH 
PIPELINE  COMPANY 


000,  ONEOK  GAS 
..C.  AND  ONEOK  SAYRE 


000.  WILLIAMS  GAS 
CtNTRAL,  INC. 


004. 
TRANSCOLCl^ADO  GAS 

CORPORATION 
RP9g(-106.  000. 
TRANSCOLC  RADO  GAS 
TRANSMISS  ON  CORPORATION 


TRANSMISSION 
OTHER*S 


O' 


LI  JE  I 


RP96-360.  001 

GAS  PIPE 
RP96-368,  001 

LIGHT  COMPANY 
RP96-369,  001 

COMPANY 
RP96-370,  001 


RP96-371.001 

&  ELECTRIC 
RP96-372.  001 , 

COMPANY 
RP96-373,001, 
RP96-379,  001 , 

SERVICE  CC  MP  ANY 
RP96-382,001, 
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CAG-io. 
DOCKET*  RP04-30,  001,  ANR  PIPELINE 

COMPANY 
CAG-11. 

OMITTED 
CAG-12. 

DOCKET*  RP94-^56,  002. 

TRANSWESTERN  PIPELINE  COMPANY 
CAG-13. 
DOCKET*  RM90-14 

MARKET 

INTERSTATI 

PIPEUNES 
OTHER*S  RM9JI 

UNITED  DIS 

FOR  RULEMAKING 

SECOND  AR'i 
RM96-7.  000, 

NEGOTIATE^ 

SERVICES 

PIPELINES 
RP96-352.  002 

PIPELINE  CdMPANY 

AND  ELECrilC 

SOUTHERN 

COMPANY 
RP96-353,  001 

DISTRIBUTION 
RP96-355,  001 


003,  SECONDARY 
TRANSACTIONS  ON 
NATURAL  GAS 

-10.  000,  PETITION  OF 
RIBUTION  COMPANIES 
REGARDING  THE 
MARKET 
I<EGULATION  OF 
TRANSPORTATION 
NATURAL  GAS 


TRANSWESTERN 

PACIFIC  GAS 
COMPANY  AND 
L\UFORNIA  GAS 


NATIONAL  FUEL  GAS 

COMPANY 
COLUMBIA  GULF 
TRANSMISSION  CORPORATION 
RP9&-356,  001   COLUMBIA  GAS 
TRANSMISSION  COMPANY 

TRANSCONTINENTAL 

CORPORATION 
WASHINGTON  GAS 


BROOKLYN  UNION  GAS 


KERN  RIVER  GAS 
TRANSMISSION  COMPANY 

CENTRAL  HUDSON  GAS 
CORPORATION 
MOUNTAINEER  GAS 


RM98-1 1 ,  000 ,  RATE  DESIGN  FOR 
INTERSTATE  NATURAL  GAS 
PIPELINES 
CAG-14. 

DOCKET*  GT99-68,  002,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-15. 

DOCKET*  RP99-513,  002,  QUEST AR 
PIPELINE  COMPANY 
CAG-16. 

DOCKET*  RPOO-22.  001,  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-17. 

OMITTED 
CAG-18. 

DOCKET*  CP99-522,  000, 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-19. 
DOCKET*  CP99-161,  001,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-20. 
DOCKET*  PL99-3,  001,  CERTIFICATION 
OF  NEW  INTERSTATE  NATURAL  GAS 
PIPELINE  FACILITIES 
CAG-21. 

OMITTED 
CAG-22. 

OMITTED 
CAG-23. 

DOCKET*  CP99-539,  000,  EARLE  AND 
JULIE  SMITH  V.  PORTLAND  NATURAL 
GAS  TRANSMISSION  SYSTEM 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 
RESERVED 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 

DOCKET*  RM98-10,  000,  REGULATION 
OF  SHORT-TERM  NATURAL  GAS 
TRANSPORTATION  SERVICES 

OTHER*S  RM98-12,  000,  REGULATION 
OF  INTERSTATE  NATURAL  GAS 
TRANSPORTATION  SERVICES 

Final  Rule 

PR-2. 

DOCKET*  RP96-129,  000,  TRUNKLINE 
GAS  COMPANY 
Order  on  Initial  Decision. 
//.  Pipeline  Certificate  Matters 

PC-1. 
RESERVED 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-569  Filed  1-6-00;  11:29  am] 

BILUNG  COOe  671 7-01 -P 


BOSTON  GAS  COMPANY 
ARIZONA  PUBLIC 


ORANGE  AND 
ROCKLANDl UTILITIES,  INC. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT&-00284;  FRL-6484-6] 

PCBs  Consolidated  Rsporting  and 
Recordkaeping  Requirements; 
Request  for  Comment  en  Renewal  of 
Information  Collection  Activities 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  EPA  is  seeking 
public  comment  and  information  on  the 
following  Information  Collection 
Request  (ICR):  PCBs:  Consolidated 
Reporting  and  Recordkeeping 
Requirements  (EPA  ICR  No.  1446.07, 
OMB  No.  2070-0112).  This  ICR  involves 
a  collection  activity  that  is  currently 
approved  and  scheduled  to  expire  on 
October  31,  2001,  but  also  consolidates 
six  other  existing  ICRs.  The  information 
collected  under  this  ICR  will  help  EPA 
prevent  the  improper  handling  and 
disposal  of  polychlorinated  biphenyls 
(PCBs)  and  to  minimize  the  exposure  of 
human  beings  or  the  environment  to 
PCBs.  The  ICR  describes  the  nature  of 
the  information  collection  activity  and 
its  expected  burden  and  costs.  Before 
submitting  this  ICR  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPTS- 
00284  and  administrative  record 
number  AR-220,  must  be  received  on  or 
before  March  10,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensiu-e  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00284  and 
administrative  record  niunber  AR-220 
in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joe  Carra, 
Deputy  Director,  Office  of  Pollution 
Prevention  and  Toxics  (7401),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (202)  554-1404; 
TDD:  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
Peggy  Reynolds,  National  Program 
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Chemicals  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (202)  260-3965;  fax 
number:  (202)  260-1724;  e-mail  address: 
rejTiolds.peggy@epa.gov. 

SUPPLEMENTARY  INFORMAHON: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  currently  possess  PCB 
items,  PCB-contaminated  equipment,  or 
other  PCB  waste.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Type  of  business 

SIC  codes 

Manufacturing 

20-39 

Oil  and  gas  pro- 

1311 

ducers 

- 

Electric  utility  in- 

4911 

dustry 

Line-haul  rail- 

4011 

roads 

Telecommunicati- 

4810 

ons 

Refuse  systems 

4953 

Trucking  and 

4200 

warehousing 

Sanitary  services 

4950 

Steam  suppliers 

4960 

Hospitals 

8062 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  Standard  hidustrial 
Classification  (SIC)  codes  are  provided 
to  assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  dociunent,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register-Environmental  Docimients." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 


B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  items  4073,  4074,  4075,  4076, 
and  4077  for  a  copy  of  the  ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  imder  docket 
control  niunber  OPPTS-00284  and 
administrative  record  number  AR-220. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official- record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00284  and 
administrative  record  nvmiber  AR-220 
On  the  subject  fine  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Dociunent 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  "oppt.ncic@epa.gov,"  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  III.A.l.  and  2.  Do  not 


submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-G0284  and 
administrative  record  number  AR-220. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice,  ff  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
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tlie 


first  page  of  your 
also  provide  the 
federal  Register 


may 


subject  line  on 
response.  You 
name,  date,  and 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 


e  labU 


Pursuant  to 
the  Paperwork 
EPA  specifically 
information  to 

1.  Evaluate 
collections  of  in 
for  the  proper 
functions  of  the 
whether  the  i 
practical  utility. 

2.  Evaluate  tn 
Agency's  estimates 
proposed  colled  ions 

3.  Enhance  thu 
clarity  of  the  infprmati 
collected. 

4.  Minimize 
collections  of 
are  to  respond 
use  of  appropria  I 
electronic  colleqtion 
other  forms  of 
e.g.,  permitting 
responses 


sefction  3506(c)(2)(A)  of 
RJeduction  Act  (PRA), 
solicits  comments  and 
e  it  to: 
whether  the  proposed 

'ormation  are  necessary 
p(  rformance  of  the 

Agency,  including 
nfc  rmation  will  have 
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accuracy  of  the 
of  the  burdens  of  the 
of  information, 
quality,  utility,  and 
on  to  be 

tie  burden  of  the 
in  ormation  on  those  who 
i  icluding  through  the 
e  automated  or 
technologies  or 
information  technology, 
I  (lectronic  submission  of 


Infomiation  Collection 

)oes  this  Action  Apply 


IV.  What 
Activity  or  ICR 
to? 

EPA  is  seekin ;  comments  on  the 
following  ICR: 

Title:  PCBs:  Cbnsolidated  Reporting 
and  Recordkeep  ing  Requirements. 

ICR  numbers:  EPA  ICR  No.  1446.07, 
0MB  No.  2070-0112. 

ICR  status:  Tl  is  specific  ICR  is 
currently  sched  iled  to  expire  on 
October  31,  2001;  note,  however,  that 
this  ICR  is  a  cor  solidation  of  six 
separate  existin  5  ICRs  that  are 
scheduled  to  ex  aire  between  February 
28,  2000  and  0(  tober  31,  2001.  These 
ICRs  are  identif  ed  and  discussed  in  the 
supporting  state  ment  for  the  subject 
information  col  action.  An  Agency  may 
not  conduct  or  !  ponsor,  and  a  person  is 
not  required  to  espond  to,  a  collection 
of  information,  anless  it  displays  a 
currently  valid  DMB  control  number. 
The  OMB  contr  )1  numbers  for  EPA's 
information  collections  appear  on  the 
collection  instruments  or  instructions, 
in  the  Federal  1  Register  notices  for 
related  rulemaiings  and  ICR  notices, 
if  the  colle  ction  is  contained  in  a 
table  of  OMB  approval 
ii:FRpart9. 

Abstract:  Sec  tion  6(e)(1)  of  the  Toxic 
Substances  Coi  trol  Act  (TSCA),  15 
U.S.C.  2605(e),  directs  EPA  to  regulate 
the  marking  an  1  disposal  of  PCBs. 


and 

regulation,  in  a 
numbers  in  40 


Section  6(e)(2) 


lans  the  manufacturing. 


processing,  dis  ribution  in  commerce, 


and  use  of  PCBs  in  other  than  a  totally 
enclosed  manner.  Section  6(e)(3) 
establishes  a  process  for  obtaining 
exemptions  fi-om  the  prohibitions  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs.  Since 
1978,  EPA  has  promulgated  numerous 
rules  addressing  all  aspects  of  the  life 
cycle  of  PCBs  as  required  by  the  statute. 
The  regulations  are  intended  to  prevent 
the  improper  handling  and  disposal  of 
PCBs  and  to  minimize  the  exposure  of 
human  beings  or  the  envirormient  to 
PCBs.  These  regulations  have  been 
codified  in  the  various  subparts  of  40 
CFR  part  761.  There  are  approximately 
100  specific  reporting,  third-party 
reporting,  and  recordkeeping 
requirements  covered  by  40  CFR  part 
761. 

To  meet  its  statutory  obligations  to 
regulate  PCBs,  EPA  must  obtain 
sufficient  information  to  conclude  that 
specified  activities  do  not  result  in  an 
unreasonable  risk  of  injiuy  to  health  or 
the  environment.  EPA  uses  the 
information  collected  under  the  40  CFR 
part  761  requirements  to  ensure  that 
PCBs  are  managed  in  an 
environmentally  safe  manner  and  that 
activities  are  being  conducted  in 
compliance  with  the  PCB  regulations. 
The  information  collected  by  these 
requirements  will  update  the  Agency's 
knowledge  of  ongoing  PCB  activities, 
ensure  that  individuals  using  or 
disposing  of  PCBs  are  held  accountable 
for  their  activities,  and  demonstrate 
compliance  with  the  PCB  regulations. 
Specific  uses  of  the  information 
collected  include  determining  the 
efficacy  of  a  disposal  technology; 
evaluating  exemption  requests  and 
exclusion  notices;  targeting  compliance 
inspections:  and  ensuring  adequate 
storage  capacity  for  PCB  waste. 

This  ICR  consolidates  six  separate 
existing  ICRs  that  address  PCB  reporting 
and  recordkeeping  requirements,  and 
includes  additional  or  revised 
requirements  resulting  fi-om  a  final  rule 
amending  requirements  addressing  the 
manufacture,  processing,  distribution  in 
commerce,  use,  cleanup,  storage  and 
disposal  of  PCBs,  published  June  29, 
1998  (63  FR  35383)  (FRL-5726-1). 
Detailed  discussions  of  the  existing  ICRs 
emd  how  their  associated  reporting  and/ 
or  recordkeeping  burdens  have  changed 
as  a  result  of  the  final  rule  are  found  in 
the  supporting  statement  for  the 
information  collection  that  is  the  subject 
of  this  notice. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  761).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 


extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 


V.  What  are  EPA's  Biirden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  0.57  hours  per  response.  The 
following  is  a  svunmary  of  the  estimates 
taken  fi'om  the  ICR: 

Respondents/affected  entities: 
Persons  who  currently  possess  PCB 
items,  PCB-contaminated  equipment,  or 
other  PCB  waste. 

Estimated  total  number  of  potential 
respondents:  \, 300,240. 

Frequency  of  response:  On  occasion. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1. 

Estimated  total  annual  burden  hours: 
741,261. 

Estimated  total  annual  burden  costs:: 
$24,789,115. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

This  ICR  consolidates  six  separate 
existing  ICRs  that  address  PCB  reporting 
and  recordkeeping  requirements,  and 
includes  additional  or  revised 
requirements  resulting  fi'om  a  final  rule 
amending  requirements  addressing  the 
manufacture,  processing,  distribution  in 
commerce,  use,  cleanup,  storage  and 
disposal  of  PCBs,  published  June  29, 
1998  (63  FR  35383).  Therefore  any 
change  in  estimated  biu'den  is  more 
meaningfully  expressed  as  the 
difference  between  the  current 
combined  burden  of  the  six  existing 
ICRs  compared  with  the  estimated 
burden  identified  jn  the  information 
collection  that  is  the  subject  of  this 
notice,  rather  than  the  difference 


between  the  current  and  estimated 
burden  of  the  subject  information  - 
collection  only. 

The  combined  burden  of  the  six 
existing  ICRs  totals  2,007,618  hours, 
while  the  burden  for  this  consolidated 
ICR,  as  noted  above,  is  estimated  to  be 
741,261  hours,  a  net  burden  reduction 
of  1,266,357  hours.  This  reduction 
reflects  numerous  factors,  including 
program  changes  and  adjustments  to  the 
burdens  of  specific  existing  reporting  or 
recordkeeping  requirements,  revised 
estimates  regarding  the  total  number  of 
respondents  resulting  from  new  data 
gathered  in  preparing  the  consolidated 
ICR  effort,  updated  Agency  analyses, 
and  estimate  adjustments  that  were 
made  for  consistency  with  more  recent 
Agency  reports,  plus  the  addition  of 
burden  estimates  associated  with 
requirements  that  were  overlooked  in 
the  various  existing  ICRs  and  burden 
associated  with  new  reporting  and 
recordkeeping  requirements  contained 
within  the  final  rule.  Identification  and 
detailed  discussions  of  the  existing  ICRs 
and  how  their  associated  reporting  and/ 
or  recordkeeping  burdens  have  changed 
as  a  result  of  the  final  rule  are  found  in 
section  6(e),  Reasons  for  Change  in 
Burden,  of  the  supporting  statement  for 
the  subject  information  collection. 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  December  29,  1999. 

Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  00-493  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6520-8] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permit  for  Pacific 
Coast  Building  Products,  Inc.,  Apex, 
Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  State  operating  permit. 

summary:  Pursuant  to  Clean  Air  Act 
section  505(b)(2)  and  40  CFR  70.8(d), 
the  EPA  Administrator  is  hereby 
denying  a  petition  to  object  to  a  State 
operating  permit  issued  by  the  Clark 
County  Health  District  to  Pacific  Coast 
Building  Products,  Inc.  ("PABCO"), 
Apex,  Nevada.  This  order  constitutes 
final  action  on  the  petition  submitted  by 
Robert  W.  Hall.  Pursuant  to  section 
505(b)(2)  of  the  Clean  Air  Act  ("Act"), 
petitioner  may  seek  judicial  review  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  within  60  days  of 
this  decision  under  section  307  of  the 
Act. 

ADDRESSES:  Copies  of  the  final  order,  the 
petition  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency,  Region  DC,  Air 
Division,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  The  final  order  is 
also  available  electronically  at  the 
following  address:  http://www.epa.gov/ 
ttn/oarpg/t5sn.html. 
FOR  FURTHER  INFORMATHDN  CONTACT: 
Steve  Branoff,  Air  Division,  EPA  Region 
IX,  telephone  (415)  744-1290,  e-mail 
branoff.steve@epa.gov.  Interested  parties 
may  also  contact  the  Clark  County 
Health  District,  Air  Pollution  Control 
Division,  625  Shadow  Lane,  Las  Vegas, 
Nevada  89127. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  affords  EPA  the  opportunity  for 
a  45-day  period  to  review,  and  object  to, 
as  appropriate,  operating  permits 
proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  conunent  period  or  the 


grounds  for  the  issues  arose  after  this 
period. 

Robert  W.  Hall  submitted  a  petition  to 
the  Administrator  on  June  6,  1999, 
seeking  EPA's  objection  to  the  operating 
permit  issued  to  PABCO.  The  petitioner 
maintains  that  PABCO  operating  permit 
is  inconsistent  with  the  Act  because  in 
issuing  the  permit,  the  Clark  County 
Health  District  failed  to:  (1)  Cite  and 
issue  the  part  70  permit  according  to  the 
applicable  State  Implementation  Plan 
("SIP");  (2)  require  implementation  of 
appropriate  pollution  control 
technology;  (3)  require  PABCO  to 
conduct  post-construction  ambient 
monitoring  as  required  by  the  SIP  and 
a  previously-issued  permit;  (4)  comply 
with  the  compliance  schedule 
requirements  of  section  10  of  the  SIP; 
and  (5)  maintain  an  EPA-approved  part 
70  program.  The  order  denying  this 
petition  explains  the  reasons  behind 
EPA's  conclusion  that  petitioner  has 
failed  to  demonstrate  that  the  PABCO 
permit  does  not  assure  compliance  with 
the  Clean  Air  Act  on  the  grounds  raised. 

Dated:  December  30, 1999. 
John  Wise, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  00-^85  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  6560-S(M« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6520-5] 

National  Advisory  Committee  to  the 
U.S.  Representative  to  tfie  Commission 
for  Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (F*ublic  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  National  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the 
Commission  for  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
xmder  Article  17  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  Pubhc  Law  103-182. 
Federal  government  responsibilities 
relating  to  the  committee  are  set  forth  in 
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Executive  Order    2915,  entitled 
"Federal  Implem  mtation  of  the  North 
American  Agreer  lent  on  Environmental 
Cooperation."  Th  e  Committee  is 
responsible  for  p  oviding  advice  to  the 
U.S.  Representat  ve  on  implementation 
and  further  elabcfration  of  the 
agreement. 

The  Committed  consists  of  12 
independent  repi  esentatives  drawn 
from  among  environmental  groups, 
business  and  ind  istry,  public  policy 
organizations  an4  educational 
institutions. 

DATES:  The  Comi  dittee  will  meet  on 
Thursday,  Januaiy  27,  2000  from  9  a.m. 
until  5:30  p.m..  a  nd  on  Friday,  January 
28.  2000  from  8::  0  a.m.  to  3  p.m. 
ADDRESSES:  The  ?iverwalk  Plaza  Hotel, 
100  Villita  Street,  San  Antonio,  Texas. 
The  meeting  is  o  )en  to  the  public,  with 
limited  seating  o  i  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFC  flMATION  CONTACT:  Mr. 
Mark  Joyce,  Desi  jnated  Federal  Officer, 
U.S.  EPA.  Office  of  Cooperative 
Environmental  N  anagement,  at  (202) 
564-9802. 

Dated:  Decembei 
Sonia  Altieri, 
Acting  Designated 
Advisory  Committie 
|FR  Doc.  00-.357  F 
nUJNQ  CODE  6960-«  -M 


ACTION:  Notice. 


20.  1999. 

"ederal  Officer  National 

e. 

led  1-7-00;  8:45  am] 


environmentA 

AGENCY 

[FRL-6520-6] 


L  PROTECTION 


Governmental  Advisory  Committee  to 
the  U.S.  Representative  to  the 
Commission  for]  Environmental 
Cooperation 

AGENCY:  Enviroijmental  Protection 
Agency  (EPA). 


Product  Manage  ■ 


James  A.  Tompki 
(PM  25). 


in; 


Joe  Travano  (PM 


SUPPLEMENTARY 

I.  General  Information 

A.  Does  this  ActHon 
You  may  be 


you  are  an 
manufacturer  or 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  Governmental  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the 
Commission  for  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  Public  Law  103-182. 
Federal  government  responsibilities 
relating  to  the  committee  are  set  forth  in 
Executive  Order  12915,  entitled 
"Federal  Implementation  of  the  North 
American  Agreement  on  Environmental 
Cooperation."  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  state,  local  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 
Thursday,  January  27,  2000  from  9  a.m. 
until  5:30  p.m.,  and  on  Friday,  January 
28,  2000  from  8:30  a.m.  to  3  p.m. 
ADDRESSES:  The  Riverwalk  Plaza  Hotel, 
100  Villita  Street,  San  Antonio,  Texas. 
The  meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sonia  Altieri,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 


Environmental  management,  at  (202) 
564-9788. 


Office  location/telephone  number/e-mail  address 


0) 


Rm.  239,  CM  #2,  703-305-5697, 
e-mail:  tompkins.james@epamail.epa.gov. 


Rm.  214,  CM  #2,  703-305-6411, 
e-mail:  travano.joe@epamail.epa.gov. 


Dated:  December  20,  1999. 
Sonia  Altieri, 

Designated  Federal  Officer,  Governmental 

Advisory  Committee. 

[FR  Doc.  00-358  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6560-50-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-902;  FRL-6394-6] 

Notice  Of  Filing  Pesticide  Petitions  to 
Establish  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

A 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-901 ,  must  be 
received  on  or  before  February  9,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-901  in  the  subject 
line  on  the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Address 


1921  Jefferson  Davis  Hwy. 
Arlington,  VA 


Do. 


Petition 
number(s) 


PP  8F4973, 
9F5096, 
9F6007,  and 
0F6071 

PP  9F6033  and 
9F6062 


nformation: 


Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Apply  to  Me? 

a  fected  by  this  action  if 
agric  iltural  producer,  food 
pesticide  manufacturer. 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

]11 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 

\ 

turing 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
901.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  fram  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIQ  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 


control  number  PF-901  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yoiu-  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(750^C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov ,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-901.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libreiries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 


E.  What  Should  I  Consider  as  I  Prepate 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  etssigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Talcing? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2):  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  3, 1999. 

Peter  Caulkins,  Acting 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petitions 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
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tolerances  are  established  at  higher  levels 
from  other  uses  of  glyphosate  in  or  on  the 
subject  crops,  the  higher  tolerance  should 
also  apply  to  residues  from  the  aquatic  uses 
cited  in  this  paragraph. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  these 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
adequately  understood.  Studies  with  a 
variety  of  plants  including  com,  cotton, 
soybeans,  and  wheat  indicate  that  the 
uptake  of  glyphosate  or  its  metabolite, 
aminomethylphosphonic  acid  (AMPA), 
from  soil  is  limited.  The  material  which 
is  taken  up  is  readily  treinslocated. 
Foliarly  applied  glyphosate  is  absorbed 
and  translocated  throughout  the  trees  or 
vines  to  the  fruit  of  apples,  coffee,  dwarf 
citrus  (calamondin),  pears,  and  grapes. 
Metabolism  via  N-methylation  yields  N- 
methylated  glycines  and  phosphonic 
acids.  For  the  most  part,  the  ratio  of 
glyphosate  to  AMPA  is  9  to  1  but  can 
approach  1  to  1  in  a  few  cases  (e.g., 
soybeans  and  carrots).  Much  of  the 
residue  data  for  crops  reflect  a 
detectable  residue  of  parent  (0.05  -  0.15 
ppm)  along  with  residues  below  the 
level  of  detection  (<  0.05  ppm)  of 
AMPA.  Only  glyphosate  parent  is 
regulated  in  plant  and  animal 
commodities  since  the  metabolite 
AMPA  is  not  of  toxicological  concern. 

2.  Analytical  method.  Adequate 
enforcement  methods  are  available  for 
analysis  of  residues  of  glyphosate  in  or 
on  plant  commodities.  These  methods 
include  gas  liquid  chromatography 
(GLC)  (Method  I  in  Pesticides  Analytical 
Manual  (PAM)  11;  the  limit  of  detection 
is  0.05  ppm)  and  high  performance 
liquid  chromatography  (HPLC)  with 
fluorometric  detection.  The  HPLC 
procedure  has  undergone  successful 
Agency  validation  and  was 
recommended  for  inclusion  in  PAM  II. 
A  gas  chromatography/mass 
spectrometry  (GC/MS)  method  for 
glyphosate  in  crops  has  also  been 
validated  by  EPA's  Analytical 
Chemistry  Laboratory  (ACL).  The 
proposed  revision  in  the  tolerance 
regulation  does  not  change  the  residue 
to  be  analyzed,  which  remains  as 
glyphosate  per  se. 

Adequate  analytical  methods  are 
available  for  residue  data  collection  and 
enforcement  of  proposed  tolerances  of 


glyphosate  in  or  on  alfalfa,  hay;  alfalfa, 
forage;  com,  field,  forage;  and  the  stover 
and  straw  of  cereal  grains  group. 

3.  Magnitude  of  residues.  Adequate 
data  concerning  glyphosate  residues  on 
RAC  have  previously  been  submitted  to 
the  Agency.  Accordingly,  the  available 
residue  data  for  glyphosate  support  the 
proposed  revision  of  the  tolerance 
expression  for  glyphosate.  As  noted 
above,  the  proposed  revision  will  permit 
glyphosate  residues  from  the 
application  of  glyphosate  in  the  form  of 
its  ethanolamine  salt.  In  addition,  any 
secondary  residues  occmring  in  liver,  or 
kidney  of  cattle,  goats,  horses,  and 
sheep,  and  liver  and  kidney  of  poultry 
will  be  covered  by  existing  tolerances. 

The  submitted  residue  data 
adequately  support  the  proposed 
tolerance  on  corn,  field,  forage  at  3.0 
ppm.  The  available  crop  residue  data 
support  the  establishment  of  tolerances 
on  alfalfa,  hay  at  400  ppm  and  alfalfa, 
forage  at  175  ppm.  The  available  data 
also  support  deletion  of  the  current 
entries  for  alfalfa  at  200  ppm  and  alfalfa, 
fresh  at  0.2  ppm.  The  available  crop 
field  trial  data  support  the 
establishment  of  tolerances  in  stover 
and  straw  of  cereal  grains  group  at  100 
ppm.  This  tolerance  is  based  on  data 
from  the  three  indicator  crops  corn, 
field,  stover,  wheat  straw,  and  sorghum, 
stover  that  have  previously  been 
reviewed  Any  secondary  residues 
occurring  in  liver  and  kidney  of  cattle, 
goats,  hogs,  horses,  and  sheep,  and  liver 
and  kidney  of  poultry  will  be  covered 
by  existing  tolerances  and  the  available 
data  indicate  that  residues  of  glyphosate 
are  not  anticipated  to  occur  in  any  other 
livestock  commodities  as  a  result  of  this 
action. 

B.  Toxicological  Profile 

EPA  has  previously  evaluated  the 
available  toxicity  data  and  considered 
its  validity,  completeness,  and 
reliability  as  well  as  the  relationship  of 
the  results  of  the  studies  to  human  risk. 
EPA  has  also  considered  available 
information  concerning  the  variability 
of  the  sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  glyphosate  are 
summarized  below: 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  placing  technical- 
grade  glyphosate  in  Toxicity  Category  in 
and  Toxicity  Category  IV.  Technical 
glyphosate  is  not  a  dermal  sensitizer. 

2.  A  21 -day  dermal  toxicity  study 
rabbits  were  exposed  to  glyphosate  at 
levels  of  0,  10,  1,000,  or  5,000 
milligrams/kilograms/day  (mg/kg/day). 
The  systemic  no  observed  adverse  effect 
level  (NOAEL)  was  1.000  mg/kg/day 
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and  the  lowest  observed  adverse  effect 
level  (LOAEL)  was  5,000  mg/kg/day 
based  on  decreased  food  consumption 
in  males.  Although  serum  lactate 
dehydrogenase  was  decreased  in  both 
sexes  at  the  high  dose,  this  finding  was 
not  considered  to  be  toxicologically 
significant. 

3.  Genotoxicity.  Mutagenicity  data 
included  chromosomal  aberration  in 
vitro  (no  aberrations  in  Chinese  hamster 
ovary  (CHO)  cells  were  caused  with  and 
without  S9  activation);  DNA  repair  in 
rat  hepatocyte;  in  vivo  bone  marrow 
cytogenetic  test  in  rats;  rec-assay  with  B. 
subtilis;  reverse  mutation  test  with  S. 
typhimurium;  Ames  test  with  S. 
typhimurium;  and  dominant-lethal 
mutagenicity  test  in  mice.  These 
genotoxicity  studies  are  all  negative. 

4.  Reproductive  and  developmental 
toxicity.  Developmental  toxicity  studies 
were  conducted  with  glyphosate  in  the 
rat  and  rabbit.  In  the  rat  study,  test 
animals  were  given  oral  doses  of  0,  300, 
1,000,  and  3,500  mg/kg/day  with  a 
developmental  (fetal)  NOAEL  of  1,000 
mg/kg/day  based  on  an  increase  in 
number  of  litters  and  fetuses  with 
delayed  maturation  of  stemebrae  and 
reduced  body  weight  at  3,500  mg/kg/ 
day,  and  a  maternal  NOAEL  of  1,000 
mg/kg/day  based  on  clinical  signs  of 
toxicity  and  mortality  at  3,500  mg/kg/ 
day  highest  dose  tested  (HDT). 

In  the  rabbit  study,  test  animals  were 
orally  given  doses  of  0,  75,  175  and,  350 
mg/kg/day  of  glyphosate.  The  maternal 
NOAEL  is  175  mg/kg/day  based  on 
clinical  signs  of  toxicity  and  mortality 
and  the  fetal  NOAEL  is  350  mg/kg/day 
HDT  based  on  no  developmental 
toxicity  at  any  dose  tested. 

Two  studies  evaluating  the 
reproductive  effects  of  glyphosate  were 
conducted  in  the  rat.  In  a  3-generation 
study,  rats  were  fed  dosage  levels  of  0, 
3, 10,  and  30  mg/kg/day  of  glyphosate. 
The  NOAEL  for  systemic  and 
reproductive/developmental  parameters 
is  30  mg/kg/day  based  on  no-adverse 
effects  noted  at  any  dose  level. 

In  a  2-generation  reproduction  study, 
rats  were  fed  dosage  levels  of  0,100,  500, 
and  1,500  mg/kg/day  of  glyphosate.  The 
NOAEL  for  systemic  and  developmental 
parameters  is  500  mg/kg/day  based  on 
body  weight  effects,  clinical  signs  of 
toxicity  in  adult  males  and  decreased 
pup  body  weights  and  a  reproductive 
NOAEL  of  1,500  mg/kg/day  HDT. 

5.  Subchronic  toxicity.  Subchronic 
(90-day)  feeding  studies  were 
conducted  with  the  rat,  mouse,  and  dog. 
In  the  rat  study,  the  test  animals  were 
fed  dosage  levels  of  0,  1,000,  5,000,  and 
20,000  ppm  of  glyphosate.  The  NOAEL 
is  20,000  ppm  based  on  no-effects  at  the 
HDT.  In  the  mouse  study,  the  test 


animals  were  fed  dosage  levels  of  0, 
5,000,  10,000,  and  50,000  ppm  of 
glyphosate.  The  NOAEL  is  10,000  ppm 
based  on  body  weight  effects  at  the 
HDT. 

In  the  dog  study,  the  test  animals 
were  given  glyphosate,  via  capsule,  at 
doses  of  0.  200,  600.  and  2.000  mg/kg/ 
day.  The  NOAEL  is  2,000  mg/kg/day 
based  on  no-effects  at  the  HDT. 

6.  Chronic  toxicity.  In  a  12-month 
oral  study,  dogs  were  given  glyphosate, 
via  capsule,  at  doses  of  0,  20,  100,  and 
500  mg/kg/day.  The  NOAEL  is  500  mg/ 
kg/day  based  on  no-adverse  effects  at 
any  dose  level. 

in  a  26-month  chronic  feeding/ 
oncogenicity  study,  rats  were  fed 
glyphosate  at  dosage  levels  of  0,  3,  10. 
and  31  mg/kg/day  (males)  and  0.  3.  11. 
and  34  mg/kg/day  (females).  The 
NOAEL  is  31  mg/kg/day  (males)  and  34 
mg/kg/day  (females)  based  on  no 
carcinogenic  or  other  adverse  effects  at 
any  dose  level.  Because  a  maximum 
tolerated  dose  (MTD)  was  not  reached, 
this  study  was  classified  as 
supplemental  for  carcinogenicity. 

In  a  24-month  chronic  feeding/ 
oncogenicity  study,  rats  were  fed 
glyphosate  at  dosage  levels  of  0,  89,  362, 
and  940  mg/kg/day  (males)  and  0,  113, 
457,  and  1,183  mg/kg/day  (females).  The 
systemic  NOAEL  is  362  mg/kg/day 
based  on  body  weight  effects  in  the 
female  and  eye  effects  in  males.  There 
was  no  carcinogenic  response  at  any 
dose  level. 

In  a  mouse  oncogenicity  study,  mice 
were  fed  glyphosate  at  dosage  levels  of 
0.  150.  750.  and  4.500  mg/kg/day  with 
a  NOAEL  of  750  mg/kg/day  based  on 
body  weight  effects  and  microscopic 
liver  changes  at  the  HDT.  There  was  no 
carcinogenic  effect  at  the  HDT  of  4.500 
mg/kg/day.  Glyphosate  is  classified  as  a 
Group  E  (evidence  of  non- 
carcinogenicity  for  humans).  This 
classification  is  based  on  the  following 
findings: 

i.  There  were  no  treatment  related 
tumor  findings  in  three  state-of-the-art 
long-term  bioassays. 

ii.  Glyphosate  was  tested  up  to  the 
limit  dose  in  the  rat  and  up  to  levels 
higher  than  the  limit  dose  in  mice. 

iii.  There  is  no  evidence  of 
genotoxicity  for  glyphosate. 

7.  Animal  metaoolism.  The  qualitative 
nature  of  the  residue  in  animals  is 
adequately  understood.  Studies  with 
lactating  goats  and  laying  hens  fed  a 
mixture  of  glyphosate  and  AMPA 
indicate  that  the  primary  route  of 
elimination  was  by  excretion  (urine  and 
feces).  These  results  are  consistent  with 
metabolism  studies  in  rats,  rabbits,  and 
cows.  The  terminal  residues  in  eggs, 
milk,  and  animal  tissues  are  glyphosate 


and  its  metabolite  AMPA;  there  was  no 
evidence  of  further  metabolism.  The 
terminal  residue  to  be  regulated  in 
livestock  is  glyphosate  per  se. 

8.  Metabolite  toxicology.  Only 
glyphosate  parent  is  to  be  regulated  in 
plant  and  animal  commodities  since  the 
metabolite  AMPA  is  not  of  toxicological 
concern  in  food. 

9.  Endocrine  disruption.  The  toxicity 
studies  required  by  EPA  for  the 
registration  of  pesticides  measure 
numerous  endpoints  with  sufficient 
sensitivity  to  detect  potential  endocrine- 
modulating  activity.  No  effects  have 
been  identified  in  subchronic,  chronic, 
or  developmental  toxicity  studies  to 
indicate  any  endocrine-modulating 
activity  by  glyphosate.  In  addition, 
negative  results  were  obtained  when 
glyphosate  was  tested  in  a  dominant- 
lethal  mutation  assay.  While  this  assay 
was  designed  as  a  genetic  toxicity  test, 
agents  that  can  affect  male  reproduction 
function  will  eilso  cause  effects  in  this 
assay.  More  importantly,  the  multi- 
generation  reproduction  study  in 
rodents  is  a  complex  study  design 
which  measures  a  broad  range  of 
endpoints  in  the  reproductive  system 
and  in  developing  offspring  that  are 
sensitive  to  alterations  by  chemical 
agents.  Glyphosate  has  been  tested  in 
two  separate  multi-generation  studies 
and  each  time  the  results  demonstrated 
that  glyphosate  is  not  a  reproductive 
toxin. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  have 
been  established  (40  CFR  180.364)  for 
the  residues  of  (n- 

(phosphonomethyl)glycine  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate,  in  or  on  a  variety  of  plant 
and  animal  RACs  including  kidney  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
4.0  ppm;  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.5  ppm;  and  liver 
and  kidney  of  poultry  at  0.5  ppm  based 
on  animal  feeding  studies  and  worst- 
case  livestock  diets.  The  RAG  com, 
field,  forage  is  not  consumed  by 
humans.  Thus,  the  only  possible 
exposure  from  this  increased  tolerance 
would  be  secondary  residues  in  animal 
commodities  which  may  occur  from  this 
use  through  the  feeding  of  com  forage 
to  livestodt. 

The  petition  proposes  to  expand  this 
residue  definition  to  include  application 
of  the  ethanolamine  salt  of  glyphosate. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
glyphosate  as  follows: 

i.  Food — Acute  exposure  and  risk. 
Acute  dietary  risk  assessments  are 
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bod-use  pesticide  if  a 


assumed  tolei 
100%  of  the  croi 
assumptions  re: 
theoretical  max 
contributions  ( 
RfDs  for  certain 
The  TMRC  for 


toxicological  sti  dy  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  re  suit  of  a  1  day  or  single 
exposure.  An  ac  ate  dietary  risk 
assessment  was  aot  performed  because 
no  endpoLnts  atl  ributable  to  single  dose 
were  identified  n  the  oral  studies 
including  rat  an  i  rabbit  developmental 
studies.  There  a  e  no  data  requirements 
for  acute  and  su  )chronic  neurotoxicity 
studies  and  no  e  vidence  of 
neurotoxicity  in  any  of  the  toxicity 
studies  at  very  high  doses.  The  Agency 
has  concluded  v  rith  reasonable  certainty 
that  glyphosate  <  lose  not  elicit  an  acute 
toxicological  response,  and  that  an  acute 
dietary  risk  asse  ssment  is  not  needed. 

ii.  Chronic  ex^  josure  and  risk.  The 
chronic  dietary  !xposiu%  analysis  was 
conduced  using  the  reference  dose  (RfD) 
of  2.0  mg/kg/daf  based  on  the  maternal 
NOAEL  of  1 75  r  ig/kg/day  from  a 
developmental !  tudy  and  an  uncertainty 
factor  of  100  (applicable  to  all 
population  groups)  the  Dietary  Exposure 
Evaluation  Mod0l  (DEEM)  analysis 

e  levels  residues  and 
treated.  These 
Jted  in  the  following 
um  residue 

C)  and  percentage 
opulation  subgroups, 
e  U.S.  population  (48 
contiguous  States)  was  0.029960  or 
1.5%  of  the  RfD  0.026051  or  1.3%  of 
the  RfD  for  nurs  ng  infants  (less  than  on 
1  year  old).  0.06  5430  or  3.3%  of  the  RfD 
for  non-nursing  infants  less  than  1  year 
old;  0.064388  oiJ  3.2%  of  the  RfD  for 
children  (1-6  years  old);  0.043017  or 
2.2%  of  the  RfD  for  children  (7-12  years 
old);  0.030928  or  1.5%  of  the  RfD  for 
females  (13+/nursing);  0.030241  or  1.5% 
of  the  RfD  for  n(  n-Hispanic  whites;  and 
0.030206  or  1 .5%  of  the  RfD  for  non- 
Hispanic  blacks  These  exposure  levels 
will  be  unaffecti  id  by  the  proposed 
amendment  to  t  le  tolerance  regulation. 

iii.  Chronic  ri  ik-carcinogenic. 
Glyphosate  has  )een  classified  as  a 
Group  E  chemic  d  evidence  of 
carcinogenicity  in  two  acceptable 
animal  species. 

iv.  Drinking  n  ater.  Generic  Expected 
Environmental  i  Concentration  (GENEEC) 
and  Screening  C  oncentration  and 
Ground  Water  (SCI-GROW)  models  were 
run  by  EPA  to  p  roduce  maximum 
estimates  of  gly  )hosate  concentrations 
in  surface  and  g  'ound  water, 
respectively.  The  drinking  water 
exposure  for  gl>  phosate  from  the  ground 
water  screening  model,  SCI-GROW, 
yields  a  peak  an  d  chronic  Estimated 
Environmental  Concentration  (EEC)  of 
0.0011  parts  pei  billion  (ppb)  in  ground 
water.  The  GEN  lEC  values  represent 
upper-bound  es  imates  of  the 


concentrations  that  might  be  found  in 
surface  water  due  to  glyphosate  use. 
Thus,  the  GENEEC  model  predicts  that 
glyphosate  surface  water  concentrations 
range  from  a  peak  of  1.64  ppb  to  a  56- 
day  average  of  0.19  ppb.  The  model 
estimates  are  compared  directly  to 
drinking  water  level  of  comparison 
(DWLOC)  (chronic).  The  DWLOC 
(chronic)  is  the  theoretical 
concentration  of  glyphosate  in  drinking 
water  so  that  the  aggregate  chronic 
exposure  (food  +  water  +  residential) 
will  occupy  no  more  than  100%  of  the 
RfD.  This  assessment  does  not  take  into 
account  expected  reductions  in  any 
glyphosate  concentrations  in  water 
arising  from  water  treatment  of  surface 
water  prior  to  releasing  it  for  drinking 
piu^oses.  The  Agency's  default  body 
weights  and  consumption  values  used 
to  calculate  DWLOCs  are  as  follows:  70 
kg/2L  (aduh  male),  60  kg/2L  (aduh 
female),  and  10  kg/lL  (child). 

V.  Acute  exposure  and  risk.  An  acute 
dietary  endpoint  and  dose  was  not 
identified  in  the  toxicology  data  base. 
Adequate  rat  and  rabbit  developmental 
studies  did  not  provide  a  dose  or 
endpoint  that  could  be  used  for  acute 
dietary  risk  purposes.  Additionally, 
there  were  no  data  requirements  for 
acute  or  subchronic  rat  neurotoxicity 
studies  since  there  was  no  evidence  of 
neurotoxicity  in  any  of  the  toxicology 
studies  at  very  high  doses. 

vi.  Chronic  exposure  and  risk.  The 
DWLOC  (chronic,  non-cancer)  risk  is 
calculated  by  multiplying  the  allowed 
chronic  water  exposure  (mg/kg/day)  x 
body  weight  (kg)  divided  by  the 
consumption  (L)  x  103  ^g/mg.  The 
DWLOCs  are  69,000  ^g/L  for  the  U.S. 
population  in  48  contiguous  States, 
males  (13+),  non-Hispanic  whites,  and 
non-Hispanic  blacks;  and  19,000  for 
non-nursing  infants  (less  than  1  year 
old)  and  children  (1-6  years).  Although 
the  GENEEC  and  SCI-GROW  models  are 
known  to  produce  worst-case  estimates, 
the  resulting  average  concentrations  of 
glyphosate  in  the  surface  and  ground 
water  are  more  than  10,000-fold  less 
than  the  DWLOC  (chronic).  Therefore, 
taking  into  account  present  uses  and 
uses  proposed  in  this  action,  Monsanto 
concludes  with  reasonable  certainty  that 
no  harm  will  result  from  chronic 
aggregate  exposure  to  glyphosate. 

2.  Non-dietary  exposure.  Glyphosate 
is  currently  registered  for  use  on  the 
following  residential  non-food  sites: 
Around  ornamentals,  shade  trees, 
shrubs,  walk,  driveways,  flower  beds, 
and  home  lawns.  Based  on  the 
registered  uses  of  glyphosate,  the 
potential  for  residential  exposures 
exists.  However,  based  on  the  low  acute 
toxicity  and  lack  of  other  toxicological 


concerns,  glyphosate  does  not  meet  the 
Agency's  criteria  for  residential  data 
requirements  and  a  residential  exposure 
assessment  is  not  required  since  there 
are  no  toxicological  endpoints  selected 
for  either  dermal  or  inhalation  exposure. 
Exposures  from  residential  uses  are  not 
expected  to  pose  undue  risks  or  harm  to 
public  health. 

i.  Acute  exposure  and  risk.  There  are 
no  acute  toxicological  concerns  for 
glyphosate.  Glyphosate  has  been  the 
subject  of  numerous  incident  reports, 
primarily  for  eye  and  skin  irritation 
injuries,  in  California.  Some  glyphosate 
end-use  products  are  in  Toxicity 
Categories  I  and  II  for  eye  and  dermal 
irritation.  The  Reregistration  Eligibility 
Decision  Document  for  Glyphosate 
(September  1993)  indicated  that  the 
Agency  is  not  adding  additional 
personal  protective  equipment  (PPE) 
requirements  to  labels  of  end-use 
products,  but  that  it  continues  to 
recommend  the  PPE  and  precautionary 
statements  required  for  end-use 
products  in  Toxicity  Categories  I  and  II. 

ii.  Chronic  exposure  and  risk. 
Although  there  are  registered  residential 
uses  for  glyphosate,  glyphosate  does  not 
meet  the  Agency's  criteria  for  residential 
data  requirements,  due  to  the  lack  of 
toxicological  concerns.  Incidental  acute 
and/or  chronic  dietary  exposures  from 
residential  uses  of  glyphosate  are  not 
expected  to  pose  undue  risks  to  the 
general  population,  including  infants 
and  children. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  EPA  identified  no 
toxicological  concerns  for  short- 
intermediate-  and  long-term  dermal  or 
inhalation  routes  of  exposures  for 
glyphosate.  The  Agency  has  concluded 
that  exposures  from  residential  uses  of 
glyphosate  are  not  expected  to  pose 
undue  risks. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"conceming  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glyphosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
glyphosate  does  not  produce  a  toxic 
metabolite  that  is  also  produced  by 
other  substances.  For  the  purposes  of 


Federal  Register / Vol.  65,  No.  6 /Monday,  January  10.  2000 /Notices 


1375 


this  tolerance  action,  therefore,  EPA 
should  assume  that  glyphosate  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances 
November  26,  1997,  (62  FR  62961) 
(FRL-5  754-7). 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk. 
There  was  no  acute  dietary  endpoint 
identified,  therefore,  there  are  no  acute 
toxicological  concerns  for  glyphosate. 

ii.  Chronic  risk.  Using  the  TMRC 
exposiu-e  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  glyphosate  from  food  will 
utilize  1.5%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposiu-e  is  non-  nursing  infants  (less 
than  1  year)  and  children  (1-6  years  old) 
as  discussed  below.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  glyphosate  in  drinking 
water  and  ft'om  non-dietary,  non- 
occupational exposure,  the  aggregate 
exposure  will  not  exceed  100%  of  the 
RfD.  EPA  has  previously  concluded  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  glyphosate  residues  at  this 
level.  The  safety  determination  is 
unaffected  by  the  proposed  change  in 
the  tolerance  regulation. 

iii.  Shori:-  and  intermediate-term  risk. 
Short-and  intermediate-term  dermal  and 
inhalation  risk  is  not  a  concern  due  to 
the  lack  of  significant  toxicological 
effects  observed  with  glyphosate  under 
these  exposure  scenarios.  Short-  and 
intermediate-term  aggregate  exposure 
takes  into  account  chronic  dietary  food 
and  water  (considered  to  be  a 
background  exposure  level)  plus  indoor 
and  outdoor  residential  exposure. 

iv.  Aggregate  cancer  risk  for  U.S. 
population.  Glyphosate  has  been 
classified  as  a  Group  E  chemical,  with 
no  evidence  of  carcinogenicity  for 
humans  in  two  acceptable  animal 
studies. 

v.  Determination  of  safety.  Based  on 
these  risk  assessments,  Monsanto 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  glyphosate 
residues. 


2.  Infants  and  children.  In  general, 
when  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  glyphosate,  EPA 
considers  data  ft'om  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  imless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  himians.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variabiUty)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  gmdelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

i.  Prenatal  and  postnatal  sensitivity. 
The  oral  prenatal  and  prenatal  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and  postnatal  exposiue  to  glyphosate. 

ii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  glyphosate  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  these  data,  there  is  no  indication  that 
the  developing  fetus  or  neonate  is  more 
sensitive  than  adult  animals.  No 
developmental  neurotoxicity  studies 
have  been  required  at  this  time.  A 
developmental  neurotoxicity  data 
requirement  is  an  upper  tier  study  and 
is  required  only  if  effects  observed  in 
the  acute  and  90-day  neurotoxicity 
studies  indicate  concerns  for  frank 
neuropathy  or  alterations  seen  in  fetal 
nervous  system  in  the  developmental  or 
reproductive  toxicology  studies.  The 
Agency  has  concluded  that  reliable  data 
support  the  use  of  the  standard  100-fold 
uncertainty  factor  for  glyphosate,  and 


that  a  tenfold  (lOx)  uncertainty  factor  is 
not  needed  to  protect  the  safety  of 
infants  and  children. 

iii.  Acute  risk.  There  are  no  acute 
toxicological  endpoints  for  glyphosate. 
The  Agency  has  concluded  that 
establishment  of  the  proposed 
tolerances  would  not  pose  an 
unacceptable  aggregate  risk. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit,  EPA 
has  concluded  that  aggregate  exposure 
to  glyphosate  from  food  utilizing 
present  tolerances  will  utilize  3.0%  of 
the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Thgse  dietary 
exposure  levels  are  unaffected  by  the 
proposed  tolerances  on  alfalfa,  h^  and 
alfalfa,  forage,  because  these 
commodities  are  only  consumed  by 
livestock,  and  the  existing  tolerances  in 
liver  and  kidney  ft^ctions  of  cattle, 
goats,  horses,  sheep,  and  poultry  are 
considered  sufficient  to  account  for  any 
additional  dietary  burden  these  animals 
may  encounter.  Although  there  is  a  low 
likelihood  potential  exposure  to 
glyphosate  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  has  previously  concluded  that  the 
aggregate  exposure  is  not  expected  to 
exceed  100%  of  the  RflD.  The  safety 
determination  is  unaffected  by  the 
proposed  change  in  the  tolerance 
regulation. 

4.  Short-  or  intermediate-term  risk. 
Short-term  and  intermediate-  term 
dermal  and  inhalation  risk  is  not  a 
concern  due  to  the  lack  of  significant 
toxicological  effects  observed  with 
glyphosate  under  these  exposure 
scenarios. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  has 
previously  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  glyphosate 
residues  at  these  levels. 

F.  International  Tolerances 

No  Codex  Maximiun  Residue  Levels 
(MRLs)  exist  for  alfalfa,  hay,  alfalfa, 
forage;  or  com,  field,  forage.  A  MRL 
exists  for  straw  and  fodder  (dry)  of 
cereal  grains  (Code  as  0091)  at  100  ppm. 
Therefore,  the  proposed  tolerance  for 
stover  and  straw  of  cereal  grains  group 
at  100  ppm  will  harmonize  to  United 
States  regulations  with  those  in  place 
internationally.  Codex  MRLs  have  been 
established  in  or  on  many  RACs.  These 
petitions  propose  no  additional 
numerical  changes;  therefore,  the 
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tolerances  and 
affected  bv  oth 
action. 


between  United  States 
(Jodex  MRLs  are  not 
proposals  in  this 


e' 


2.  Rohm  and  H^as  Company 

9F6033 

EPA  has  recei  /ed  a  pesticide  petition 
{9F6033)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia.  Pi  l  proposing,  pursuant  to 

the  FFDCA,  21  U.S.C. 
346a(d),  to  amedd  40  CFR  part  180  by 
establishing  a  to  erance  for  residues  of 
methoxyfenozidp  benzoic  acid,  3- 
methoxy-2-metHyl-,2-{3.5- 
dimethy Ibenzoy  [)-2-(  1 , 1  -  dimethy lethyl) 


hydrazide  in  or 


)n  the  RACs  grapes. 


raisins,  and  frui  ing  vegetables  (except 
cucurbits)  at  1.0  1.5.  and  2.0  ppm 
respectively.  EP  \  has  determined  that 
the  petition  con  ains  data  or  information 
regarding  the  el(  ments  set  forth  in 

of  the  FFDCA; 
however,  EPA  h  is  not  fully  evaluated 
the  sufficiency  (  f  the  submitted  data  at 
this  time  or  wh€  ther  the  data  supports 
granting  of  the  {  etition.  Additional  data 
may  be  needed  lefore  EPA  rules  on  the 
petition. 

A.  Residue  Chei  listry 
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wine  or  in  clarified  and  unclarified 
juice. 

ii.  Fruiting  vegetables.  Residue  studies 
showed  a  range  of  residues  in  peppers 
from  0.032-1.03  ppm  and  in  tomatoes 
(cherry  and  non-cherry)  from  0.05-1.86, 
supporting  a  tolerance  of  2.0  ppm  for 
the  crop  group.  No  concentration  of 
residues  was  seen  in  the  tomato 
processed  fractions  juice,  puree  or  paste. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Methoxyfenozide 
has  low  acute  toxicity.  Methoxyfenozide 
was  practically  non-toxic  by  ingestion  of 
a  single  oral  dose  in  rats  and  mice  (LDmi 
>  5,000  mg/kg)  and  was  practically  non- 
toxic by  dermal  application  (LD50  > 
5,000  mg/kg).  Methoxyfenozide  was  not 
significantly  toxic  to  rats  after  a  4-hour 
inhalation  exposure  with  an  LC50  value 
of  >  4.3  milligrams  per  liter  (mg/L) 
(highest  attainable  concentration),  is  not 
considered  to  be  a  primary  eye  irritant 
or  a  skin,  irritant,  and  is  not  a  dermal 
sensitizer.  An  acute  neurotoxicity  study 
in  rats  did  not  produce  any  neurotoxic 
or  neuropathologic  effects  with  a 
NOAEL  >  2,000  mg/kg. 

2.  Genotoxicty.  Methoxyfenozide 
tested  negative  (non-mutagenic,  non- 
genotoxic)  in  a  battery  of  in  vitro  and  in 
vivo  assays,  which  included  an  Ames 
assay  with  and  without  metabolic 
activation,  a  CHO/HGPRT  assay,  an  in 
vitro  chromosome  aberration  assay  in 
CHO  cells  with  and  without  a  metabolic 
activation,  an  in  vivo  micronucleus 
assay  in  mouse  bone  marrow  cells. 

3.  Reproductive  and  developmental 
toxicity — i.  NOAELs  for  developmental 
and  maternal  toxicity  to 
methoxyfenozide  were  established  at 
1.000  m'g/kg/day  HDT  in  both  the  rat 
and  rabbit.  No  signs  of  developmental 
toxicity  were  exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat,  the  reproductive/ 
developmental  toxicity  NOAELs  of 
1,552  mg/kg/day  was  100-fold  higher 
than  the  parental  (systemic)  toxicity 
NOAEL  of  200  ppm  (15.5  mg/kg/day). 

4.  Subchronic  toxicity — i.  The  NOAEL 
in  a  90-day  rat  feeding  study  was  1 ,000 
ppm  (69.3  mg/kg/day  for  males,  72.4 
mg/kg/day  for  females).  The  LOAEL  was 
5,000  ppm  (353  mg/kg/day  for  males, 
379  mg/kg/day  for  females).  Increased 
liver  weight  and  liver  histopathology 
were  observed  at  the  LOAEL  of  5,000 
ppm.  Methoxyfenozide  did  not  produce 
neurotoxic  or  neuropathologic  effects 
when  administered  in  the  diets  of  rats 
for  3  months  at  concentrations  up  to  and 
including  the  limit  dose  of  20,000  ppm 
(NOAEL  =  1,318  mg/kg/day  for  males, 
1,577  mg/kg/day  for  females). 

ii.  In  a  90--day  feeding  study  with 
mice,  the  NOAEL  was  2,500  ppm  (428 


and  589  mg/kg/day  for  males  and 
females,  respectively).  The  LOAEL  was 
7,000  ppm  (1,149  and  1,742  mg/kg/day 
for  males  and  females,  respectively). 
Decreases  in  body  weight  gain  were 
noted  in  both  sexes  of  mice  at  the 
LOAEL  of  7,000  ppm. 

iii.  A  90-dav  dog  feeding  study  gave 
a  NOAEL  of  3^000  ppm,  the  HDT  (198 
and  209  mg/kg/day  for  males  and 
females,  respectively).  Extension  of 
treatment  of  the  low  dose  animals  for  6 
weeks  at  15,000  ppm  (422  and  460  mg/ 
kg/day  for  males  and  females, 
respectively)  produced  no  signs  of 
systemic  toxicity. 

Methoxyfenozide  did  not  produce 
toxicity  in  the  rat  when  administered 
dermally  for  4  weeks  at  doses  up  to  and 
including  the  limit  dose  of  1,000  mg/kg/ 
day.  These  findings  correlate  with  the 
low  dermal  penetration  observed  with 
'■*C-methoxyfenozide,  formulated  as  the 
wettable  powder  (i.e.,  after  24  hours  1- 
3%  of  the  administered  dose  was 
systemically  absorbed). 

5.  Chronic  toxicity — i.  The  NOAEL  in 
a  1  year  feeding  study  in  dogs  was  300 
ppm  (9.8  and  12.6  mg/kg/day  for  male 
and  females,  respectively).  The  LOAEL 
was  3,000  ppm  (106  and  111  mg/kg/day 
for  male  and  females,  respectively) 
based  on  minimal  hematological  effects. 

ii.  An  18-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  7,000  ppm  (1,020  and 
1,354  mg/kg/day  for  male  and  females, 
respectively),  the  HDT. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOAEL  for 
chronic  toxicity  was  200  ppm  (10.2  and 
11.9  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOAEL  was  8,000 
ppm  (411  and  491  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  20,000  ppm  (1,045, 
and  1,248  mg/kg/day  for  males  and 
females,  respectively). 

6.  Animal  metabolism.  In 
toxicokinetic  and  metabolism  studies  in 
the  rat,  methoxyfenozide  was  rapidly 
absorbed  following  oral  exposure  with 
peak  plasma  levels  occurring  within  0.5 
hours  of  administration. 
Methoxyfenozide  does  not 
bioaccumulate  in  that  the  compound  is 
rapidly  and  almost  completely 
eliminated  within  24  hours. 
Methoxyfenozide  was  extensively 
metabolized  in  rats.  Including  parent 
compound,  32  metabolites,  of  which  26 
were  identified,  were  isolated  from  the 
rat  urine  and  feces.  The  primary 
pathway  of  methoxyfenozide 
metabolism  involves  demethylation  of 
the  A-ring  methoxyl  moiety  to  form  the 
corresponding  A-ring  phenol,  RH- 
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117,236,  which  is  readily  conjugated 
with  glucuronic  acid  to  RH-1518. 
Hydroxylation  on  the  B-ring  methyl 
moieties  is  also  an  important  metabolic 
pathway. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for 
methoxyfenozide  have  been  identified 
in  both  plants  (grape,  apple,  rice,  and 
cotton)  and  animals  (rat,  goat,  hen). 
Extensive  degradation  and  elimination 
of  polar  metabolites  occurs  in  animals 
such  that  residues  are  unlikely  to 
accimiulate  in  humans  or  animals 
exposed  to  these  residues  through  the 
diet.  The  rapid  metabolism  and 
excretion  of  methoxyfenozide  in  part 
accoimts  for  the  compound's  overall 
low  toxicity  profile  in  animals. 2  The 
main  metabolite  of  methoxyfenozide  in 
plants  and  animals,  the  A-ring  phenol, 
RH-117,236,  produced  no  toxicity  in 
mice  (LDso  >  5,000  mg/kg)  and  was 
negative  when  tested  in  the  Ames 
mutagenic  assay.  Other  metabolites  of 
methoxyfenozide  (e.g.,  glucuronides) 
would  be  expected  to  produce  minimal 


to  no  toxicity  given  structure  activity 
considerations. 

8.  Endocrine  disruption.  Based  on 
structure-activity  information  as  well  as 
the  lack  of  developmental  and 
reproductive  toxicity,  methoxyfenozide 
is  unlikely  to  exhibit  estrogenic  activity. 
No  indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Methoxyfenozide  is  within  a 
class  of  chemistry  (diacylhydrazines) 
that  is  not  known  to  bind  to  mammalian 
steroid  receptors.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
methoxyfenozide  has  endocrine  activity 
in  vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  are 
proposed  for  the  residues  of 
methoxyfenozide  in  or  grapes,  raisins, 
and  fruiting  vegetables.  Risk 
assessments  were  conducted  by  Rohm 
and  Haas  to  assess  dietary  exposiu^s 


and  risks  from  methoxyfenozide  as 
follows: 

i.  Food — a.  Acute  exposure  and  risk. 
No  acute  endpoint  of  concern  was 
identified  for  methoxyfenozide  and  no 
acute  risk  assessment  is  required. 

b.  Chronic  exposure  and  risk.  For 
chronic  dietary  risk  assessment,  the 
proposed  tolerance  values  and 
anticipated  (average)  residues  are  used 
and  the  assumption  that  100%  of  all 
grapes  and  fhiiting  vegetables  (in 
addition  to  cotton,  and  pome  fruit)  will 
contain  residues  of  methoxyfenozide  at 
the  tolerance  or  anticipated  residue 
levels.  The  RfD  used  for  the  chronic 
dietary  analysis  is  0.1  mg/kg/day  based 
on  the  NOAEL  of  9.8-10.0  mg/kg/day 
from  the  rat  and  dogs  chronic  studies. 
Potential  chronic  exposiu^s  were 
estimated  using  NOVIGEN'S  (DEEM 
Version  6.74)  which  uses  USDA  food 
consimiption  data  fit)m  the  1994-1996 
survey.  With  the  proposed  tolerances 
and  anticipated  residue  levels  for 
methoxyfenozide,  the  percentage  of  the 
RfD  utilized  is  as  follows: 


Groups 

Tolerance  Levels,  Total  %RfD 

Anticipated  Residues.  Total  %RfO 

U.S.  Population  -  48  contiguous  States  

Hispanics  

Non-Hlspanic/non-white/non-black  

6.8 
7.5 
6.9 
5.2 
14.7 
20.2 
9.3 

0.6 
0.6 
0.7 

Nursing  Infants  >  1  year  old  

Non-Nursing  Infants  >  1  year  old 

Children  1-6  years  old 

Children  7-12  years  old  

0.8 
2.0 
1.9 
0.8 

The  chronic  dietary  risks  from  these 
uses  do  not  exceed  EPA's  level  of 
concern. 

ii.  Drinking  water.  Submitted 
environmental  fate  studies  suggest  that 
methoxyfenozide  is  moderately 
persistent  and  mobile,  and  could 
potentially  leach  to  ground  water  and 
nmoff  to  surface  water  under  certain 
environmental  conditions.  However,  in 
terrestrial  field  dissipation  and  orchard 
dissipation  studies,  residues  of 
methoxyfenozide  showed  minimal 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  70%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  groimd  level  residues  of 
methoxyfenozide. 

Acute  and  chronic  exposures  to 
methoxyfenozide  in  drinking  water 
were  estimated  using  the  GEENEC  Vl.2 
and  SCI-GROW  models,  as  directed  in 
OPP's  Interim  Approach  for  Addressing 
Drinking  Water  Exposure.  GEENEC  is  a 
highly  conservative  model  used  to 
estimate  residue  concentrations  in 
surface  water.  SCI-GROW  is  an  equally 


conservative  model  used  to  estimate 
residue  concentrations  in  shallow, 
highly  vulnerable  ground  water  (i.e., 
sites  with  sandy  soils  and  depth  to 
ground  water  of  10  to  20  feet).  As 
indicated  in  EPA's  drinking  water 
exposure  guidance,  a  very  small 
percentage  of  people  in  the  United 
States  would  derive  their  drinking  water 
from  such  sources.  GEENEC  (56-day 
average)  and  SCI-GROW  water  exposure 
values  for  methoxyfenozide  utilize  1  % 
or  less  of  the  RfD  for  adults  and 
children. 

There  is  no  established  Maximimi 
Concentration  Level  (MCL)  for  residues 
of  methoxyfenozide  in  drinking  water. 
No  drinking  water  health  advisory 
levels  have  been  established  for 
methoxyfenozide.  There  is  no  entry  for 
methoxyfenozide  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001,  September  1992). 

iii.  Chronic  exposure  and  risk.  There 
are  insufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  assessment  for 
methoxyfenozide  at  this  time.  However, 


in  order  to  mitigate  the  potential  for 
methoxyfenozide  to  leach  into  groimd 
water  or  nmoff  to  surface  water, 
precautionary  language  has  been 
incorporated  into  the  proposed  product 
label.  Also,  to  the  best  of  our 
knowledge,  previous  experience  at  EPA 
with  more  persistent  and  mobile 
pesticides  for  which  there  were 
available  data  to  perform  quantitative 
risk  assessments  demonstrated  that 
drinking  water  exposure  was  typically  a 
small  percentage  of  the  total  dietary 
exposure.  This  observation  holds  even 
for  pesticides  detected  in  wells  and 
drinking  water  at  levels  nearing  or 
exceeding  established  MCLs. 
Considering  the  precautionary  language 
on  the  label  and  our  knowledge  of 
previous  experience  with  persistent 
chemicals,  no  risk  frtjm  residues  of 
methoxyfenozide  in  drinking  water  is 
anticipated. 

2.  Non-dietary  exposure. 
Methoxyfenozide  is  not  currently 
registered  for  any  indoor  or  outdoor 
residential  uses;  therefore,  no  non- 
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dietary  resident!  al  exposure  is 
anticipated. 

D.  Cumulative  E  Jects 

The  methodol  sgies  to  resolve  the 
complex  scienti  ic  issues  concerning 
common  mechai  lism  of  toxicity  in  a 
meaningful  way  are  not  available  at  this 
time.  EPA  has  b(  gun  a  pilot  process  to 
study  this  issue  urther  through  the 
examination  of  j  articular  classes  of 
pesticides.  The  i  igency  hopes  that  the 
results  of  this  pi  ot  process  will  increase 
the  Agency's  sci  mtific  imderstanding  of 
this  question  su(  ;h  that  EPA  will  be  able 
to  develop  and  a  pply  scientific 
principles  for  be  tter  determining  which 
chemicals  have  ;  i  common  mechanism 
of  toxicity  and  e  /aluating  the 
cumulative  effects  of  such  chemicals. 
The  Agency  anticipates,  however,  that 
even  as  its  unde  standing  of  the  science 
of  common  mec  lanisms  increases, 
decision  on  spec  ific  classes  of  chemicals 
will  be  heavily  c  ependent  on  chemical- 
specific  data,  mi  ich  of  which  may  not  be 
presently  availa  lie. 

Although  at  p  esent  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issu  ss  to  most  risk 
assessments,  the  re  are  pesticides  for 
which  the  coran  on  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticid  3S  that  are 
toxicologically  c  issimilar  to  existing 
chemical  substa  ices  (in  which  case  the 
Agency  can  com  :lude  that  it  is  unlikely 
that  a  pesticide  i  hares  a  common 
mechanism  of  ai  :tivity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  m  ?chanism  of  activity 
will  be  assumedp. 

At  this  time,  i  o  data  are  available  to 
determine  whet  ler  methoxyfenozide 
benzoic  acid,  3- nethoxy-2-methyl-,  2- 
(3,5-dimethylbe:izoyl)-2-(l,l- 
dimethylethyljh  ydrazide  has  a  common 
mechanism  of  tc  xicity  with  other 
substances.  Thu  >,  it  is  not  appropriate  to 
include  this  pes  icide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  I  as  followed  a 
cumulative  risk  approach  based  on  a 
common  mecha  lism  of  toxicity, 
methoxyfenozic  b  benzoic  acid,  3- 
methoxy-2-metl  yl-,2-(3,5- 
dimethylbenzoy  l)-2-(l  ,1-dimethylethyl) 
hydrazide  does  lot  produce  a  toxic 
metabolite  prod  iced  by  other 
substances.  For  :he  purposes  of  this 
tolerance  action  therefore, 
methoxyfenozic  e  benzoic  acid,  3- 
methoxy-2-metl  yl-,2-(3,5- 
dimethylbenzovl)-2-(l,l-dimethylethyl) 
hydrazide  is  ass  timed  not  to  have  a 
common  mecha  lism  of  toxicity  with 
other  substance  . 


E.  Safety  Determination 

1.  U.S.  population — i.  Acute  exposure 
and  risk.  Since  no  acute  endpoint  of 
concern  has  been  identified  for 
methoxyfenozide,  no  acute  risk 
assessment  is  required. 

ii.  Chronic  exposure  and  risk.  Using 
the  conservative  exposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  percentage  of  the  RfD 
that  will  be  utilized  by  dietary  (food 
only)  exposure  to  residues  of 
methoxyfenozide  from  the  proposed 
tolerances  is  6.8%  (tolerance  levels)  and 
0.6%  (anticipated  residues)  for  the  U.S. 
population.  Aggregate  exposure  (food 
and  water)  are  not  expected  to  exceed 
100%.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
methoxyfenozide  residues  to  the  U.S. 
population. 

2.  Infants  and  children — i.  Children. 
The  potential  for  additional  sensitivity 
of  infants  and  children  to  residues  of 
methoxyfenozide  are  assessed  using 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  2- 
generation  reproduction  studies  in  the 
rat.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure 
during  gestation.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

ii.  Developmental  toxicity  studies — a. 
Rats.  In  a  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOAEL 
was  1,000  mg/kg/day  HDT.  The 
developmental  (pup)  NOAEL  was  > 
1,000  mg/kg/day  HDT 

b.  Rabbits.  In  a  developmental 
toxicity  study  in  rats,  the  maternal 
(systemic)  NOAEL  was  1 ,000  mg/kg/day 
HDT.  The  developmental  (pup)  NOAEL 
was  >  1,000  mg/kg/day  HDT. 

iii.  Reproductive  toxicity  study — Rats. 
In  a  multi-generation  reproductive 
toxicity  study  in  rats,  the  parental 
(systemic)  NOAEL  was  15.5  mg/kg/day, 
based  on  liver  effects  at  the  LOAEL  of 
153  mg/kg/day.  The  reproductive  (pup) 
NOAEL  was  1,552  mg/kg/day  HDT.  No 
adverse  reproductive  effects  were 
observed. 

iv.  Prenatal  and  postnatal 
sensitivity — a.  Prenatal  sensitivity.  The 
developmental  NOAELs  of  >  1,000  mg/ 


kg/day  HDT  from  the  developmental 
toxicity  studies  in  rats  and  rabbits 
demonstrate  that  there  is  no 
developmental  (prenatal)  toxicity 
present  for  methoxyfenozide. 
Additionally,  these  developmental 
NOAELs  are  greater  than  100-fold 
higher  than  the  NOAEL  of  9.8-10.0  mg/ 
kg/day  from  the  rat  and  dogs  chronic 
studies  which  are  the  basis  of  the  RfD. 

b.  Postnatal  sensitivity.  In  the 
reproductive  toxicity  study  in  rats,  the 
reproductive  NOAEL  (1,552  mg/kg/day) 
is  about  100- fold  higher  than  the 
parental  NOAEL  (15.5  mg/kg/day). 
These  developmental  and  reproductive 
studies  indicate  that  methoxyfenozide 
does  not  have  additional  prenatal  and 
postnatal  sensitivity  for  infants  and 
children  in  comparison  to  other  exposed 
groups. 

V.  Acute  exposure  and  risk.  No  acute 
endpoint  was  identified  for 
methoxyfenozide,  and  therefore,  no 
acute  risk  assessment  is  required. 

vi.  Chronic  exposure  and  risk.  For 
chronic  dietary  risk  assessment, 
tolerances  and  anticipated  residue 
values  are  used  and  the  assumption  that 
100%  of  all  grapes  and  fruiting 
vegetables  (in  addition  to  cotton  and 
pome  fiTiit)  will  contain  residues  at  the 
tolerance  or  anticipated  residue  levels. 
The  percentage  RfD  utilized  from  the 
proposed  tolerances  and  anticipated 
residues  is  calculated  using  the  DEEM 
(Version  6.74,  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food 
consumption  data  from  the  1994-1996 
survey. 

With  the  proposed  toleremces  and 
anticipated  residues  for 
methoxyfenozide,  the  percentage  of  the 
RfD  that  will  be  utilized  by  dietary  (food 
only)  exposure  to  residues  of 
methoxyfenozide  is  20.2%  (tolerance 
levels  )  and  1.9%  (anticipated  residues) 
for  children  1-6  years  old.  Aggregate 
exposure  (food  and  water)  are  not 
expected  to  exceed  100%.  Rohm  and 
Haas  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
methoxyfenozide  residues  to  non- 
nursing  infants. 

F.  International  Tolerances 

There  are  currently  no  CODEX, 
Canadian  or  Mexican  MRLs  established 
for  methoxyfenozide  in  grapes,  raisins, 
or  fruiting  vegetables,  so  no 
harmonization  issues  are  required  for 
this  action. 

3.  Rohm  and  Haas  Company 

9F6062 

EPA  has  received  a  pesticide  petition 
(9F6062)  from  Rohm  and  Haas 
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Company,  100  Independence  Mall  West, 
Philadelphia,  PA,  proposing,  pursuant 
to  section  408(d)  of  the  FFDCA,  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  methoxyfenozide  benzoic 
acid,  3-methoxy-2-methyl-,  2-(3,5- 
dimethylbenzoyl)-2-(l,l-dimethylethyl) 
hydrazide  in  or  on  the  RACs,  leaiy  green 
vegetables,  leaf  petioles,  head  and  stem 
brassica,  and  leafy  brassica  greens  at 
25.0,  lO.O,  6.5,  and  20.0  ppm 
respectively.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  methoxyfenozide  in  plants  (grapes, 
apples,  cotton,  and  rice)  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  The  metabolism  of 
methoxyfenozide  in  all  crops  was 
similar  and  involves  cleavage  of  the 
methoxyl  side  chain  to  the  free  phenol, 
RH-1 17236,  or  oxidation  of  the  alkyl 
substituents  of  the  aromatic  rings.  In  all 
crops,  parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage. 

2.  Analytical  method.  A  high 
performance  liquid  chromatographic 
(HPLC)  analytical  method  using 
ultraviolet  (UV)  or  mass  selective  (MS) 
detection  has  been  validated  for 
vegetable  crops.  The  method  involves 
extraction  by  blending  with  solvents, 
purification  of  the  extracts  by  liquid- 
liquid  partitions  and  final  purification 
of  the  residues  using  basic  alumina 
column  chromatography  and  solid 
phase  extraction.  The  LOQ  is  0.02  ppm 
for  all  matrices. 

3.  Magnitude  of  residues.  The  crop 
field  trial  data  submitted  with  the 
petition  support  the  proposed  tolerances 
for  residues  of  methoxyfenozide  in  leafy 
and  cole  crop  vegetables. 

fe.  Toxicological  Profile 

1 .  Acute  toxicity.  Methoxyfenozide 
has  low  acute  toxicity.  Methoxyfenozide 
was  practically  non-toxic  by  ingestion  of 
a  single  oral  dose  in  rats  and  mice  (LD50 
>  5,000  mg/kg)  and  was  practically  non- 
toxic by  dermal  application  (LD50  > 
5,000  mg/kg).  Methoxyfenozide  was  not 
significantly  toxic  to  rats  after  a  4-hour 
inhalation  exposure  with  an  LC50  value 
of  >  4.3  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 


a  primary  eye  irritant  or  a  skin  irritant, 
and  is  not  a  dermal  sensitizer.  An  acute 
neiuotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects  with  a  NOAEL  > 
2,000  mg/kg. 

2.  Genotoxicty.  Methoxyfenozide 
tested  negative  (non-mutagenic,  non- 
genotoxic)  in  a  battery  of  in  vitro  and  in 
vivo  assays,  which  included  an  Ames 
assay  widi  and  without  metabolic 
activation,  a  CHO/HGPRT  assay,  an  in 
vitro  chromosome  aberration  assay  in 
CHO  cells  with  and  without  a  metabolic 
activation,  an  in  vivo  micronucleus 
assay  in  mouse  bone  marrow  cells. 

3.  Reproductive  and  developmental 
toxicity — i.  NOAELs  for  developmental 
and  maternal  toxicity  to 
methoxyfenozide  were  established  at 

1 ,000  mg/kg/day  HDT  in  both  the  rat 
and  rabbit.  No  signs  of  developmental 
toxicity  were  exhibited. 

ii.  In  a  2-generation  reproduction 
study  in  the  rat,  the  reproductive/ 
developmental  toxicity  NOAEL  of  1,552 
mg/kg/day  was  100-fold  higher  than  the 
parental  (systemic)  toxicity  NOAEL  of 
200  ppm  (15.5  mg/kg/day). 

4.  Subchronic  toxicity — i.  The  NOAEL 
in  a  90-day  rat  feeding  study  was  1 ,000 
ppm  (69.3  mg/kg/day  for  males,  72.4 
mg/kg/day  for  females).  The  LOAEL  was 
5,000  ppm  (353  mg/kg/day  for  males, 
379  mg/kg/day  for  females).  Increased 
liver  weight  and  liver  histopathology 
were  observed  at  the  LOAEL  of  5.000 
ppm.  Methoxyfenozide  did  not  produce 
neurotoxic  or  neuropathologic  effects 
when  administered  in  the  diets  of  rats 
for  3  months  at  concentrations  up  to  and 
including  the  limit  dose  of  20,000  ppm 
(NOAEL  =  1,318  mg/kg/day  for  males, 
1,577  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  study  with 
mice,  the  NOAEL  was  2,500  ppm  (428 
and  589  mg/kg/day  for  males  and 
females,  respectively).  The  LOAEL  was 
7,000  ppm  (1,149  and  1,742  mg/kg/day 
for  males  and  females,  respectively). 
Decreases  in  body  weight  gain  were 
noted  in  both  sexes  of  mice  at  the 
LOAEL  of  7,000  ppm. 

iii.  A  90-day  dog  feeding  study  gave 
a  NOAEL  of  3,000  ppm,  the  HDT  (198 
and  209  mg/kg/day  for  males  and 
females,  respectively).  Extension  of 
treatment  of  the  low  dose  animals  for  6 
weeks  at  15,000  ppm  (422  and  460  mg/ 
kg/day  for  males  and  females, 
respectively)  produced  no  signs  of 
systemic  toxicity. 

Methoxyfenozide  did  not  produce 
toxicity  in  the  rat  when  administered 
dermally  for  4  weeks  at  doses  up  to  and 
including  the  limit  dose  of  1,000  mg/kg/ 
day.  These  findings  correlate  with  the 
low  dermal  penetration  observed  with 
'-•C-methoxyfenozide,  formulated  as  the 


wettable  powder  (i.e.,  after  24  hours  1- 
3%  of  the  administered  dose  was 
systemically  absorbed). 

5.  Chronic  toxicity — i.  The  NOAEL  in 
a  1  year  feeding  study  in  dogs  was  300 
ppm  (9.8  and  12.6  mg/kg/day  for  male 
and  females,  respectively).  The  LOAEL 
was  3.000  ppm  (106  and  111  mg/kg/day 
for  male  and  females,  respectively) 
based  on  minimal  hematological  effects. 

ii.  An  18-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  7,000  ppm  (1,020  and 
1,354  mg/kg/day  for  male  and  females, 
respectively),  the  HDT. 

iii.  In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOAEL  for 
chronic  toxicity  was  200  ppm  (10.2  and 
11.9  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOAEL  was  8,000 
ppm  (411  and  491  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  20,000  ppm  (1,045 
and  1,248  mg/kg/day  for  males  and 
females,  respectively). 

6.  Animal  metabolism.  In 
toxicokinetic  and  metabolism  studies  in 
the  rat,  methoxyfenozide  was  rapidly 
absorbed  following  oral  exposure  with 
peak  plasma  levels  occurring  within  0.5 
hour  of  administration. 
Methoxyfenozide  does  not 
bioaccumulate  in  that  the  compound  is 
rapidly  and  almost  completely 
eliminated  within  24  hours. 
Methoxyfenozide  was  extensively 
metabolized  in  rats.  Including  parent 
compound.  32  metabolites,  of  which  26 
were  identified,  were  isolated  ft^om  the 
rat  urine  and  feces.  The  primary 
pathway  of  methoxyfenozide 
metabolism  involves  demethylation  of 
the  A-ring  methoxyl  moiety  to  form  the 
corresponding  A-ring  phenol,  RH- 
117,236,  which  is  readily  conjugated 
with  glucuronic  acid  to  RH-1518. 
Hydroxylation  on  the  B-ring  methyl 
moieties  is  also  an  important  metabolic 
pathway. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for 
methoxyfenozide  have  been  identified 
in  both  plants  (grape,  apple,  rice,  and 
cotton)  and  animals  (rat,  goat,  hen). 
Extensive  degradation  and  elimination 
of  polar  metabolites  occurs  in  animals 
such  that  residues  are  unlikely  to 
accumulate  in  humans  or  animals 
exposed  to  these  residues  through  the 
diet.  The  rapid  metabolism  and 
excretion  of  methoxyfenozide  in  part 
accounts  for  the  compound's  overall 
low  toxicity  profile  in  animals.  The 
main  metabolite  of  methoxyfenozide  in 
plants  and  animals,  the  A-ring  phenol. 
RH-1 17,236,  produced  no  toxicity  in 
mice  (LDso  >  5,000  mg/kg)  and  was 
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evidence  provides  no  indication  that 
methoxyfenozide  has  endocrine  activity 
in  vertebrates. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Tolerances  are 
proposed  for  the  residues  of 
methoxyfenozide  in  or  grapes,  raisins, 
and  firuiting  vegetables.  Risk 
assessments  were  conducted  by  Rohm 
and  Haas  to  assess  dietary  exposures 
and  risks  from  methoxyfenozide  as 
follows: 

i.  Food — a.  Acute  exposure  and  risk. 
No  acute  endpoint  of  concern  was 
identified  for  methoxyfenozide  and  no 
acute  risk  assessment  is  required. 

b.  Chronic  exposure  and  risk.  For 
chronic  dietary  risk  assessment,  the 


proposed  tolerance  values  and 
anticipated  (average)  residues  are  used 
and  the  assumption  that  100%  of  all 
leafy  and  cole  crop  vegetable  crops  (in 
addition  to  cotton,  pome  fruit,  grapes, 
and  fruiting  vegetables)  will  contain 
residues  of  methoxyfenozide  at  the 
tolerance  levels.  The  RfD  used  for  the 
chronic  dietary  analysis  is  0.1  mg/kg/ 
day  based  on  the  NOAEL  of  9.8-10.0 
mg/kg/day  from  the  rat  and  dogs 
chronic  studies.  Potential  chronic 
exposures  were  estimated  using 
NOVIGEN'S  (DEEM  Version  6.74)  which 
uses  USDA  food  consumption  data  from 
the  1994-1996  survey.  With  the 
proposed  tolerances  for 
methoxyfenozide,  the  percentage  of  the 
RfD  utilized  is  as  follows: 


Population  Subgroup 


Tolerance  Levels,  Total  %RfD 
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year  old  
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ii.  Drinking  v  ater.  Submitted 
environmental  ate  studies  suggest  that 
methoxyfenozide  is  moderately 
persistent  and  i  lobile.  and  could 
potentially  leac  i  to  ground  water  and 
runoff  to  surfac  3  water  under  certain 
environmental  :onditions.  However,  in 
terrestrial  field  dissipation  and  orchard 
dissipation  stu(  ies.  residues  of 
methoxyfenozide  showed  minimal 
mobility  and  re  mained  associated  with 
the  upper  layer  i  of  soil.  Foliar 
interception  (u  i  to  70%  of  the  total 
dosage  applied  by  target  crops  reduces 
the  ground  leve  1  residues  of 
methoxy  fenozi  ie . 

Acute  and  ch  ronic  exposures  to 
methoxyfenozii  ie  in  drinking  water 
were  estimated  using  the  GEENEC  VI. 2 
and  SCI-GROW  models,  as  directed  in 
OPP's  Interim  1  ipproach  for  Addressing 
Drinking  Water  Exposure.  GEENEC  is  a 
highly  conservi  tive  model  used  to 
estimate  residu  3  concentrations  in 
surface  water.  J  CI-GROW  is  an  equally 
conservative  m  idel  used  to  estimate 
residue  concen  nations  in  shallow, 
highly  vulnera  ile  ground  water  (i.e., 
sites  with  sand  '  soils  and  depth  to 
ground  water  o  '  10  to  20  feet).  As 
indicated  in  EF  A's  drinking  water 
exposure  guida  nee,  a  very  small 
percentage  of  p  eople  in  the  United 


States  would  derive  their  drinking  water 
from  such  sources.  GEENEC  (56-day 
average)  and  SCI-GROW  water  exposure 
values  for  methoxyfenozide  utilize  1% 
or  less  of  the  RfD  for  adults  and 
children. 

There  is  no  established  Maximum 
Concentration  Level  (MCL)  for  residues 
of  methoxyfenozide  in  drinking  water. 
No  drinking  water  health  advisory 
levels  have  been  established  for 
methoxyfenozide.  There  is  no  entry  for 
methoxyfenozide  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001,  September  1992). 

iii.  Chronic  exposure  and  risk.  There 
are  insufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  assessment  for 
methoxyfenozide  at  this  time.  However, 
in  order  to  mitigate  the  potential  for 
methoxyfenozide  to  leach  into  ground 
water  or  runoff  to  surface  water, 
precautionary  language  has  been 
incorporated  into  the  proposed  product 
label.  Also,  to  the  best  of  our 
knowledge,  previous  experience  at  EPA 
with  more  persistent  and  mobile 
pesticides  for  which  there  were 
available  data  to  perform  quantitative 
risk  assessments  demonstrated  that 
drinking  water  exposure  was  typically  a 
small  percentage  of  the  total  dietary 
exposure.  This  observation  holds  even 
for  pesticides  detected  in  wells  and 
drinking  water  at  levels  nearing  or 


exceeding  established  MCLs. 
Considering  the  precautionary  language 
on  the  label  and  our  knowledge  of 
previous  experience  with  persistent 
chemicals,  no  risk  from  residues  of 
methoxyfenozide  in  drinking  water  is 
anticipated. 

2.  Non-dietary  exposure. 
Methoxyfenozide  is  not  currently 
registered  for  any  indoor  or  outdoor 
residential  uses;  therefore,  no  non- 
dietary  residential  exposure  is 
anticipated. 

D.  Cumulative  Effects 

The  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way  are  not  available  at  this 
time.  EPA  has  begun  a  pilot  process  to 
study  this  issue  further  through  the 
examination  of  particular  classes  of 
pesticides.  The  Agency  hopes  that  the 
results  of  this  pilot  process  will  increase 
the  Agency's  scientific  understanding  of 
this  question  such  that  EPA  will  be  able 
to  develop  and  apply  scientific 
principles  for  better  determining  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  evaluating  the 
ciunulative  effects  of  such  chemicals. 
The  Agency  anticipates,  however,  that 
even  as  its  understanding  of  the  science 
of  common  mechanisms  increases, 
decisions  on  specific  classes  of 
chemicals  will  be  heavily  dependent  on 
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chemical-specific  data,  much  of  which 
may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  for 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
'  that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

At  this  time,  no  data  are  available  to 
detennine  whether  methoxyfenozide 
benzoic  acid,  3-methoxy-2-methyl-,  2- 
(3,5-dimethylbenzoyl)-2-(l,l- 
dimethylethyl)  hydrazide  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Thus,  it  is  not  appropriate  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
methoxyfenozide  benzoic  acid,  3- 
methoxy-2-methyl-,2-(3,5- 
dimethylbenzoyl}-2-(l,l-dimethylethyl) 
hydrazide  does  not  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore, 
methoxyfenozide  benzoic  acid,  3- 
methoxy-2-methyl-,2-(3,5- 
dimethylbenzoyl)-2-(l,l-dimethylethyl) 
hydrazide  is  assumed  not  to  have  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  exposure 
and  risk.  Since  no  acute  endpoint  of 
concern  has  been  identified  for 
methoxyfenozide,  no  acute  risk 
assessment  is  required. 

ii.  Chronic  exposure  and  risk.  Using 
the  conservative  exposure  assimiptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  percentage  of  the  RfD 
that  will  be  utilized  by  dietary  (food 
only)  exposure  to  residues  of 
methoxyfenozide  fi-om  the  proposed 
tolerances  is  16.4%  for  the  U.S. 
population.  Aggregate  exposure  (food 
and  water)  are  not  expected  to  exceed 
100%.  EPA  generally  has  no  concern  for 
exposiu-es  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Rohm  and  Haas  concludes  that  there  is 


a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
methoxyfenozide  residues  to  the  U.S. 
population. 

2.  Infants  and  children — i.  In  general. 
The  potential  for  additional  sensitivity 
of  infants  and  children  to  residues  of 
methoxyfenozide  are  assessed  using 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  2- 
generation  reproduction  studies  in  the 
rat.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure 
during  gestation.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

ii.  Developmental  toxicity  studies — a. 
Rats.  In  a  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOAEL 
was  1,000  mg/kg/day  HDT.  The 
developmental  (pup)  NOAEL  was  > 
1,000  mg/kg/day  HDT. 

b.  Rabbits.  In  a  developmental 
toxicity  study  in  rats,  the  maternal 
(systemic)  NOAEL  was  1 ,000  mg/kg/day 
HDT.  The  developmental  (pup)  NOAEL 
was  >  1,000  mg/kg/day. 

iii.  Reproductive  toxicity  study  rats.  In 
a  multigeneration  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOAEL  was  15.5  mg/kg/day,  based  on 
liver  effects  at  the  LOAEL  of  153  mg/kg/ 
day.  The  reproductive  (pup)  NOAEL 
was  1,552  mg/kg/day  HDT.  No  adverse 
reproductive  effects  were  observed. 

iv.  Prenatal  and  postnatal 
sensitivity — a.  Prenatal  sensitivity.  The 
developmental  NOAELs  of  >  1,000  mg/ 
kg/day  HDT  from  the  developmental 
toxicity  studies  in  rats  and  rabbits 
demonstrate  that  there  is  no 
developmental  (prenatal)  toxicity 
present  for  methoxyfenozide. 
Additionally,  these  developmental 
NOAELs  are  greater  than  100-fold 
higher  than  the  NOAEL  of  9.8-10.0  mg/ 
kg/day  from  the  rat  and  dogs  chronic 
studies  which  are  the  basis  of  the  RfD. 

b.  Postnatal  sensitivity.  In  the 
reproductive  toxicity  study  in  rats,  the 
reproductive  NOAEL  (1,552  mg/kg/day) 
is  about  100-fold  higher  than  the 
parental  NOAEL  (15.5  mg/kg/day). 
These  developmental  and  reproductive 
studies  indicate  that  methoxyfenozide 
does  not  have  additional  prenatal  and 
postnatal  sensitivity  for  infants  and 
children  in  comparison  to  other  exposed 
groups. 

3.  Acute  exposure  and  risk.  No  acute 
endpoint  was  identified  for 
methoxyfenozide,  and  therefore,  no 
acute  risk  assessment  is  required. 

4.  Chronic  exposure  and  risk.  For 
chronic  dietary  risk  assessment. 


tolerances  and  anticipated  residue 
values  are  used  and  the  assumption  that 
100%  of  all  leafy  and  cole  crop 
vegetables  (in  addition  to  cotton,  pome 
fruit,  grapes,  and  fruiting  vegetables) 
will  contain  residues  at  the  tolerance 
levels.  The  percentage  RfD  utilized  from 
the  proposed  tolerances  is  calculated 
using  the  DEEM  (Version  6.74,  licensed 
by  Novigen  Sciences  Inc.)  which  uses 
USDA  food  consumption  data  from  the 
1994-1996  survey. 

With  the  proposed  tolerances  for 
methoxyfenozide,  the  percentage  of  the 
RfD  that  will  be  utilized  by  dietary  (food 
only)  exposure  to  residues  of 
methoxyfenozide  is  29.9%  for  children 
1-6  years  old.  Aggregate  exposure  (food 
and  water)  are  not  expected  to  exceed 
100%.  Rohm  and  Haas  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  methoxyfenozide  residues 
to  non-nursing  infants. 

F.  International  Tolerances 

There  are  currently  no  CODEX, 
Canadian  or  Mexican  maximum  residue 
levels  (MRLs)  established  for 
methoxyfenozide  in  leafy  or  cole  crop 
vegetables  so  no  harmonization  issues 
are  required  for  this  action. 
[PR  Doc.  00-492  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTIOrif 
AGENCY 

[FRL-6512-7] 

Announcement  and  Publication  of  a 
Standard  letter  To  Be  Sent  to  Parties 
Requesting  a  Prospective  Purchaser 
Agreement  (PPA);  a  Checlclist  of 
information  Generally  Required  Before 
a  PPA  Can  Be  Negotiated;  and  a 
Revised  Model  PPA  Announced  by 
EPA  on  October  1,1999 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  To  further  promote  the  reuse 
of  CERCLA  sites,  EPA  is  streamlining 
the  process  for  evaluating  and 
negotiating  Prospective  Purchaser 
Agreements  (PPAs).  On  October  1.  1999, 
EPA  issued  a  standard  letter  to  be  sent 
to  parties  requesting  PPAs  (Attachment 
A);  a  proposed  checklist  of  information 
needed  by  EPA  to  evaluate  requests 
(Attachment  B);  and  a  revised  Model 
PPA  (Attachment  C). 

The  full  text  of  these  three  dociunents 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  letter  and  checklist, 
contact  David  Gordon  in  the  Office  of 
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Site  Remediation 
and  Program 
202-564-5147: 
the  Model  PPA 
in  the  Office  of 
Enforcement, 
at  202-564-4221 


Enforcement,  Policy 
E\ialuation  Division  at 
and  for  information  on 
contact  Helen  Keplinger 
Site  Remediation 
R  }gional  Support  Division 


INFORMATION:  In  1995, 
the  Guidance  on 
ih  Prospective 
C  sntaminated  Property 

ly  3,  1995).  This 
(ither  PPA  materials  can 
Office  of  Site 
Eiiforcement's  web  page  at 
go  //oeca/osre/  (Open  the 
<  nd  Guidance 
and!  then  CERCLA, 


SUPPLEMENTARY 

EPA  published 
Agreements  wi 
Purchasers  of 
(60  FR  34792,  J 
document  and 
be  found  on  the 
Remediation 
http://es.epa. 
links  to  Policy 
Docimients 
Liability). 

Dated:  December  23.  1999 
Barry  Breen, 

Director,  Office  oJjSife  Remediation 
Enforcement. 

Attachment  A 


your 

itot 


tiat 
w  11  i 
I  of 


(PPiO 


Dear  [insert 

The  United 
Protection  Agei^ 
has  received 
for  a  covenant 
Superfund 
real  property] 
acquire.  EPA 
for  a  covenant 
with  EPA's 
with  Prospecti 
Contaminated 
and  a  model 
Agreement 
EPA's  web  pagt 
oeca/osre/.  (Op 
and  Guidance 
CERCLA.  Liabi 
would  be  happ 
copies  of  the 
your  request. 

Attached  to 
information 
evaluate  your 
manner.  After 
information 
whether  a  PPA 
EPA  may  seek 
from  you  in 
evaluation, 
a  PPA  may  be 
inform  the 
Justice  (DOJ)  of 
PPA  which  wil 
your  counsel 
become  effecti\^ 
required.  In 
guidance.  EPA 
input  from  the 
whenever 

I  look  forward 
requested  inform 
begin  its  eval 


requester's  name]: 
sUtes  Environmental 
cy  (EPA),  Region  [_] 
[insert  date)  request 
to  sue  for  potential 
liability  relating  to  [certain 
you  intend  to 
evaluate  your  request 
to  sue  in  accordance 
Guidance  on  Settlements 
Purchasers  of 
F  roperty.  This  guidance 
Pn  )spective  Purchaser 
may  be  found  on 
at  http://es.epa.gov/ 
!n  the  links  to  Policy 
I  ocuments  and  then 
ity.)  Alternatively,  I 
to  provide  you  with 
!  giiidance  and  model  upon 


t  lis 


EPA 


'nil 


EPA 


orcer 


letter  is  a  checklist  of 
may  need  in  order  to 
quest  in  a  timely 
r  jceiving  this 
will  determine 
may  be  appropriate,  or 
<  dditional  information 
to  complete  this 
Wh  5re  EPA  determines  that 

a  jpropriate.  EPA  will 
Uniljed  States  Department  of 
the  request  and  draft  a 
be  mailed  to  you  or 
order  for  the  PPA  to 
DOJ  approval  is 
ad(  ition.  as  noted  in  the 
(Vill  notify  and  solicit 
)ublic  on  a  PPA 


In 


feasi  )le 


us  tion 


to  the  receipt  of  the 
ation  so  that  EPA  can 
process.  Please  do 


not  hesitate  to  contact  me  if  you  have 
any  questions  about  the  requested 
information,  the  PPA  process,  or  the 
guidance  referenced  above.  I  can  be 
reached  at  [phone  number]. 

Enclosure  (check  list) 

Sincerely  yours, 

[Title] 

Attachment  B — Checklist  of  Documents 
for  PPA  Evaluation 

In  order  to  evaluate  your  request  that 
the  United  States  enter  into  a 
Prospective  Piirchaser  Agreement  (PPA), 
EPA  requests  the  following  information: 

1.  Provide  your  name,  address, 
telephone  number,  and,  if  represented, 
counsel's  contact  information. 

2.  Describe  the  real  property  to  be 
acquired  and  state  whether  it  is  the 
same  property  that  has  been,  is  being,  or 
will  be  addressed  by  the  Superfund 
response,  or  a  smaller  (or  larger)  parcel. 
(If  known,  please  provide  the  CERCLIS 
database  identification  number  for  the 
site.) 

3.  Include  copies  of  any 
environmental  studies  done  on  the 
property.* 

4.  Describe  the  proposed  use  for  the 
property  including  whether  there  will 
be  a  new  use  or  continuation  of  the 
present  use.  If  wastes  containing 
hazardous  substances  will  be  generated 
by  the  new  or  continued  use.  please 
describe  what  those  wastes  ate,  how 
they  will  be  managed  on  site,  and  how 
such  wastes  will  be  ultimately  disposed. 

5.  Describe  how  the  proposed  use  of 
the  property  may  benefit  the 
surrounding  commimity  through,  for 
example,  abating  environmental 
concerns,  creating  jobs,  and  increasing 
the  local  tax  base. 

6.  Indicate  whether  you  plan  to 
purchase  or  lease  the  property  from  the 
current  owner,  and  summarize  the  terms 
of  the  agreement.  Include  the  proposed 
purchase  or  lease  price,  and  identify 
who  will  receive  the  proceeds  of  the 
sale  or  lease. 

7.  If  you  plan  to  purchase  the  property 
and  then  lease  it  to  another  party, 
provide  the  name,  contact  information, 
and  proposed  use  of  the  property  by  the 
anticipated  lessee.  Also,  describe  any 
plans  to  resell  the  property,  and  if 
known,  the  name,  contact  information, 
and  proposed  use  of  the  property  by  the 
subsequent  purchaser. 

8.  Describe  any  affiliations  with  the 
current  or  previous  owner(s)  and 
activities  you  have  conducted  at  the 
site. 


*  Regions  may  omit  the  request  for  copies  of 
studies  when  they  have  sufficient  information  on 
the  property's  environmental  condition. 


9.  Indicate  the  value  of  the  property 
after  the  anticipated  cleanup  is 
complete  and  include  appropriate 
documentation  such  as  an  appraisal 
report. 

10.  Describe  any  enciunbrances  on  the 
property  such  as  tax  liens,  mortgages, 
etc. 

11.  Indicate  the  proposed  date  of 
property  transfer  and  the  date  by  which 
a  PPA  is  needed. 

12.  Provide  any  additional 
information  or  documentation  that  the 
requester  believes  may  be  useful  to  EPA 
in  evaluating  your  request. 

Please  Note:  EPA  may  request 
additional  financial  or  other  information 
at  later  date. 

Attachment  C— [Model  PPA/Revised  9- 
30-99]  United  States  Environmental 
Protection  Agency  Region 

In  the  Matter  of:  [name  of  Superfund  Site). 
Under  the  authority  of  the  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  of  1980.  42  U.S.C.  9601.  et  seq.. 
as  amended,  [state  law.  if  appropriate] 
(Docket  Number] 

Agreement  and  Covenant  Not  To  Sue 
[Insert  Settling  Respondent's  Name] 

/.  Introduction 

This  Agreement  and  Covenant  Not  to 
Sue  ("Agreement")  is  made  and  entered 
into  by  and  between  the  United  States 
on  behalf  of  the  Environmental 
Protection  Agency  ("EPA")  [state  of 

]  and [insert  name  of 

Settling  Respondent]  (collectively  the 
"Parties"). 

This  Agreement  is  entered  into 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9601,  et  seq.  [If  the  state  is  a 

party,  insert  "The  State  of , 

enters  into  this  Agreement  pursuant  to 
[cite  relevant  state  authority.]"  and 
make  appropriate  reference  to  state  with 
respect  to  affected  provisions,  including 
payment  or  work  to  be  performed]  and 
the  authority  of  the  Attorney  General  of 
the  United  States  to  compromise  and 
settle  claims  of  the  United  States. 

[Provide  introductory  information, 
consistent  with  Definitions  and 
Statement  of  Facts,  about  the  party 
purchasing  the  contaminated  property 
including,  name  ("Settling 
Respondent"),  address,  corporate  status 
if  applicable  and  include  proposed  use 
of  the  property  by  prospective 
purchaser.  Provide  name,  location  and 
description  of  Site.] 
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The  Parties  agree  to  undertake  all 
actions  required  by  the  terms  and 
conditions  of  this  Agreement.  The 
purpose  of  this  Agreement  is  to  settle 
and  resolve,  subject  to  reservations  and 
limitations  contained  in  Sections  VII, 
VIII,  IX,  and  X  [If  this  Agreement 
contains  a  separate  section  for  Settling 
Respondent's  reservations,  add  section 
number],  the  potential  liability  of  the 
Settling  Respondent  for  the  Existing 
Contamination  at  the  Property  which 
would  otherwise  result  from  Settling 
Respondent  becoming  the  owner  of  the 
Property. 

Tne  Parties  agree  that  the  Settling 
Respondent's  entry  into  this  Agreement, 
and  the  actions  undertaken  by  the 
Settling  Respondent  in  accordance  with 
the  Agreement,  do  not  constitute  an 
admission  of  any  liability  by  the  Settling 
Respondent. 

The  resolution  of  this  potential 
liability,  in  exchange  for  provision  by 
the  Settling  Respondent  to  EPA  [and  the 
state]  of  a  substantial  benefit,  is  in  the 
public  interest. 

//.  Definitions 

Unless  otherwise  expressly  provided 
herein,  terms  used  in  this  Agreement 
which  are  defined  in  CERCLA  or  in 
regulations  promulgated  under  CERCLA 
shall  have  the  meaning  assigned  to  them 
in  CERCLA  or  in  such  regulations, 
including  any  amendments  thereto. 

1.  "EPA"  shall  mean  the  United  States 
Environmental  Protection  Agency  and 
any  successor  departments  or  agencies 
of  the  United  States. 

2.  "Existing  Contamination"  shall 
mean  any  hazardous  substances, 
pollutants  or  contaminants,  present  or 
existing  on  or  under  the  Site  as  of  the 
effective  date  of  this  Agreement.  [When 
defining  "Existing  Contamination," 
determine  if  the  difference  in  size 
between  "Site"  and  "Property"  is  such, 
with  Property  much  smaller  than  Site, 
that  the  Covenant  Not  to  Sue  should  be 
appropriately  limited  to  the  "Property." 
If  so,  substitute  the  following  language. 
"Existing  Contamination"  shall  mean: 

a.  any  Hazardous  substances, 
pollutants  or  contaminants  present  or 
existing  on  or  under  the  Property  as  of 
the  effective  date  of  this  Agreement; 

b.  any  hazardous  substances,  ■" 
pollutants  or  contciminants  that 
migrated  from  the  Property  prior  to  the 
effective  date  of  this  Agreement;  and 

c.  any  hazardous  substances, 
pollutants  or  contaminants  presently  at 
the  Site  that  migrate  onto  or  under  or 
from  the  Property  after  the  effective  date 
of  this  Agreement.] 

3.  "Institutional  Controls"  shall  mean 
[when  Institutional  Controls  are  part  of 
the  consideration  for  the  Agreement,  it 


may  be  appropriate  to  use  language  from 
the  Model  CD  for  RD/RA  to  ensure 
enforceable  institutional  controls 
provisions.  It  may  be  necessary  to  use  a 
separate  agreement  for  the  specific 
Institutional  Controls  being  required. 
The  Access/Notice  provisions  in  Section 
V  have  also  been  changed  pursuant  to 
recommendation  of  the  Institutional 
Controls  Workgroup.] 

4.  "Parties"  shall  mean  the  United 
States  on  behalf  of  EPA  [State  of 

],  and  the  Settling 

Respondent. 

5.  "Property"  shall  mean  that  portion 
of  the  Site,  encompassing  approximately 

acres,  which  is  described  in  Exhibit 

1  of  this  Agreement. 

6.  "Settling  Respondent"  shall  mean 


7.  "Site"  shall  mean  the  [Superfund] 
Site  encompassing  approximately 

acres,  located  at  [address  or 

description  of  location]  in  [name  of  city, 
county,  and  State],  and  depicted 
generally  on  the  map  attached  as  Exhibit 
2.  The  Site  shall  include  the  Property, 
and  all  areas  to  which  hazardous 
substances  and/or  pollutants  or 
contaminants,  have  come  to  be  located 
[provide  a  more  specific  definition  of 
the  Site  where  possible;  may  also  wish 
to  include  within  Site  description 
structures,  USTs,  etc]. 

8.  "United  States"  shall  mean  the 
United  States  of  America,  its 
departments,  agencies,  and 
instrumentalities. 

III.  Statement  of  Facts 

9.  [Include  only  those  facts  relating  to 
the  Site  that  are  relevant  to  the  covenant 
being  provided  the  prospective 
purchaser.  Avoid  adding  information 
that  relates  only  to  actions  or  parties 
that  are  outside  of  this  Agreement.] 

10.  The  Settling  Respondent 
represents,  and  for  the  purposes  of  this 
Agreement  EPA  [and  the  state)  relies  on 
those  representations,  that  Settling 
Respondent's  involvement  with  the 
Property  and  the  Site  has  been  limited 
to  the  following:  [Provide  facts  of  any 
involvement  by  Settling  Respondent 
with  the  Site,  for  example  performing  an 
environmental  audit,  or  if  Settling 
Respondent  has  had  no  involvement 
with  the  Site  so  state.]. 

IV.  Payment 

11.  In  consideration  of  and  in 
exchange  for  the  United  States' 
Covenant  Not  to  Sue  in  Section  VIII 
herein  [and  Removal  of  Lien  in  Section 
XXI  herein,  provided  that  is  part  of  the 
consideration  for  this  Agreement] , 
Settling  Respondent  agrees  to  pay  to 

EPA  the  sum  of  $ , 

within         days  of  the  effective  date  of 


this  Agreement.  [Add  separate  Work 
section  if  the  consideration  is  work  to  be 
performed.]  The  Settling  Respondent 
shall  make  all  payments  required  by  this 
Agreement  in  the  form  of  a  certified 
check  or  checks  made  payable  to  "EPA 
Hazardous  Substance  Superfund," 
referencing  the  EPA  Region,  EPA  Docket 

number,  and  Site/Spill  ID# 

[insert  4-digit  no.;  first  2  numbers 
represent  Region,  second  2  numbers  are 
Region's  Site/Spill  ID  no.],  [DOJ  case 

number ,  if  applicable]  and 

name  and  address  of  Settling 
Respondent,  [insert  Regional  Superfund 
Lockbox  address  where  payment  should 
be  sent].  Notice  of  payment  shall  be  sent 
to  those  persons  listed  in  Section  XV 
(Notices  and  Submissions)  and  to  EPA 

Region Financial  Management 

Officer  [insert  address]. 

12.  Amounts  due  and  owing  pursuant 
to  the  terms  of  this  Agreement  but  not 
paid  in  accordance  with  the  terms  of 
this  Agreement  shall  accrue  interest  at 
the  rate  established  pursuant  to  Section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a), 
compoimded  on  an  annual  basis. 

[ .]  [Work  To  Be  Performed] 


[Include  this  section  and  other 
appropriate  provisions  relating  to 
performance  of  the  work,  such  as 
financial  assurance,  agency  approvals, 
reporting,  etc.,  where  work  to  be 
performed  is  the  consideration  for  the 
Agreement. 

.  Statement  of  Work  attached  as 

Exhibit  3] 

V.  Access/Notice  to  Successors  in 
Interest 

13.  Commencing  upon  the  date  that  it 
acquires  title  to  the  Property,  Settling 
Respondent  agrees  to  provide  to  EPA 
[and  the  state]  its  authorized  officers, 
employees,  representatives,  and  all 
other  persons  performing  response 
actions  under  EPA  [or  state]  oversight, 
an  irrevocable  right  of  access  at  all 
reasonable  times  to  the  Property  and  to 
any  other  property  to  which  access  is 
required  for  the  implementation  of 
response  actions  at  the  Site,  to  the 
extent  access  to  such  other  property  is 
controlled  by  the  SetUing  Respondent, 
for  the  purposes  of  performing  and 
overseeing  response  actions  at  the  Site 
under  federal  [and  state]  law.  EPA 
agrees  to  provide  reasonable  notice  to 
the  Settling  Respondent  of  the  timing  of 
response  actions  to  be  undertaken  at  the 
Property.  Notwithstanding  any 
provision  of  this  Agreement,  EPA 
retains  all  of  its  access  authorities  and 
rights,  including  enforcement 
authorities  related  thereto,  under 
CERCLA,  the  Solid  Waste  Disposal  Act, 
as  amended  by  the  Resource 
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Conservation  a  id  Recovery  Act,  42 
U.S.C.  6901  {'•{  CRA")  et  seq..  and  any 
other  applicabl  3  statute  or  regulation, 
including  any  <  mendments  thereto. 
14.  With  resf  ect  to  any  Property 
owned  or  conti  ailed  by  the  Settling 
Respondent  th<  t  is  located  within  the 
Site,  within  15  days  after  the  effective 
date  of  this  Agi  eement  or  the  date  of 
acquisition  of  a  ny  Property,  whichever 
date  is  later,  th  t  Settling  Respondent 
shall  submit  to  EPA  for  review  and 
approval  a  noti  :e  to  be  filed  with  the 
Recorder's  Offi  :e  [or  Registry  of  Deeds 
or  other  approp  riate  office], 

Cpunty,  State  of 

_,  which  shall  provide 


notice  to  all  sui  ;cessors-in-title  that  the 
Property  is  par  of  the  Site,  that  EPA 
selected  a  reme  dy  the  Site  on 

,  a  nd  that  potentially 

responsible  pai  ties  [or  if  Fund  financed, 
so  state]  have  e  dtered  a  Consent  Decree 
requiring  impl<  mentation  of  the 
remedy.  Such  i  lOtice(s)  shall  identify  the 
United  States  [  istrict  Court  in  which 
the  Consent  Decree  was  filed,  the  name 
and  civil  actioi  number  of  the  case,  and 
the  date  the  Co  isent  Decree  was  entered 
by  the  Court.  (I  anguage  in  this 
paragraph  may  differ  for  pre-remedial 
sites.  Carefully  review  the  status  of  any 
response  actioi  for  the  property  subject 
to  the  PPA  and  provide  the  appropriate 
information.]  The  Settling  Respondent 
shall  record  th<  notice(s)  within  10  days 
of  EPA's  appro  .'al  of  the  notice(s).  The 
Settling  Respondent  shall  provide  EPA 

copy  of  the  recorded 
notice(s)  withii  1 10  days  of  recording 
such  notice(s) 

15.  The  Settl  ng  Respondent  shall 
ensure  that  ass  gnees,  successors  in 

and  sublessees  of  the 

)rovide  the  same  access 
and  cooperatio  i  [including  any 
Institutional  Cc  ntrols).  The  Settling 

1  ill  ensure  that  a  copy  of 

is  provided  to  any 
current  lessee  (  r  sublessee  on  the 
Property  as  of  t  le  effective  date  of  this 
Agreement  anc  shall  ensure  that  any 
subsequent  lea  ;es,  subleases, 
assignments  or  transfers  of  the  Property 
or  an  interest  ii  i  the  Property  are 
consistent  witl:  this  Section,  and 
Section  XI  (Par  ties  Bound/Transfer  of 
Covenant),  oft  le  Agreement  [and  where 

appropriate,  Sqction (Work  to  be 

Performed)). 

VI.  Due  Care/C  ooperation 


interest,  lesseei 
Property  shall 


Respondent  sh. 
this  Agreement 


16.  The 
exercise  due 


'  Regions  negot 
owned  by  one  per.s  > 
should  discuss 
Paragraph  with  Hei  dquarlers. 


Settling  Respondent  shall 
at  the  Site  with 


cire  i 


Us 


ing  PPAs  for  Sites  that  may  be 
n  but  controlled  by  another 
ap^f'opriate  language  for  this 


respect  to  the  Existing  Contamination 
and  shall  comply  with  all  applicable 
local.  State,  and  federal  laws  and 
regulations.  The  Settling  Respondent 
recognizes  that  the  implementation  of 
response  actions  at  the  Site  may 
interfere  with  the  Settling  Respondent's 
use  of  the  Property,  and  may  require 
closure  of  its  operations  or  a  part 
thereof.  The  Settling  Respondent  agrees 
to  cooperate  fully  with  EPA  in  the 
implementation  of  response  actions  at 
the  Site  and  further  agrees  not  to 
interfere  with  such  response  actions. 
EPA  agrees,  consistent  with  its 
responsibilities  under  applicable  law,  to 
use  reasonable  efforts  to  minimize  any 
interference  with  the  Settling 
Respondent's  operations  by  such  entry 
and  response.  In  the  event  the  Settling 
Respondent  becomes  aware  of  any 
action  or  occiurence  which  causes  or 
threatens  a  release  of  hazardous 
substances,  pollutants  or  contaminants 
at  or  from  the  Site  that  constitutes  an 
emergency  situation  or  may  present  an 
immediate  threat  to  public  health  or 
welfare  or  the  environment.  Settling 
Respondent  shall  immediately  take  all 
appropriate  action  to  prevent,  abate,  or 
minimize  such  release  or  threat  of 
release,  and  shall,  in  addition  to 
complying  with  any  applicable 
notification  requirements  under  Section 
103  of  CERCLA.  42  U.S.C.  9603,  or  any 
other  law,  immediately  notify  EPA  of 
such  release  or  threatened  release. 

VII.  Certification 

17.  By  entering  into  this  agreement, 
the  Settling  Respondent  certifies  that  to 
the  best  of  its  knowledge  and  belief  it 
has  fully  and  accurately  disclosed  to 
EPA  [and  the  state]  all  information 
known  to  Settling  Respondent  and  all 
information  in  the  possession  or  control 
of  its  officers,  directors,  employees, 
contractors  and  agents  which  relates  in 
any  way  to  any  Existing  Contamination 
or  any  past  or  potential  future  release  of 
hazardous  substances,  pollutants  or 
contaminants  at  or  from  the  Site  and  to 
its  qualification  for  this  Agreement.  The 
Settling  Respondent  also  certifies  that  to 
the  best  of  its  knowledge  and  belief  it 
has  not  caused  or  contributed  to  a 
release  or  threat  of  release  of  hazardous 
substances  or  pollutants  or 
contaminants  at  the  Site.  If  the  United 
States  [and  the  state]  determines  that 
information  provided  by  Settling 
Respondent  is  not  materially  accurate 
and  complete,  the  Agreement,  within 
the  sole  discretion  of  the  United  States, 
shall  be  null  and  void  and  the  United 
States  [and  the  state]  reserves  all  rights 
it  [they]  may  have. 


VIII.  United  States'  Covenant  Not  To 
Sue  2 

18.  Subject  to  the  Reservation  of 
Rights  in  Section  IX  of  this  Agreement, 
upon  payment  of  the  amount  specified 
in  Section  IV  (Payment),  of  this 
Agreement  [if  consideration  for 
Agreement  is  work  to  be  performed, 
insert,  as  appropriate,  "and  upon 
completion  of  the  work  specified  in 

Section (Work  to  Be  Performed)  to 

the  satisfaction  of  EPA"],  the  United 
States  [and  the  state]  covenants  not  to 
sue  or  take  any  other  civil  or 
administrative  action  against  Settling 
Respondent  for  any  and  all  civil  liability 
for  injunctive  relief  or  reimbursement  of 
response  costs  pursuant  to  Sections  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  [and  state  law  cite]  with  respect 
to  the  Existing  Contamination. 

IX.  Reservation  of  Rights 

19.  The  covenant  not  to  sue  set  forth 
in  Section  VIII  above  does  not  pertain  to 
any  matters  other  than  those  expressly 
specified  in  Section  VIII  (United  States' 
Covenant  Not  to  Sue).  The  United  States 
[and  the  State]  reserves  and  the 
Agreement  is  without  prejudice  to  all 
rights  against  Settling  Respondent  with 
respect  to  all  other  matters,  including 
but  not  limited  to,  the  following: 

(a)  claims  based  on  a  failure  by 
Settling  Respondent  to  meet  a 
requirement  of  this  Agreement, 
including  but  not  limited  to  Section  IV 
(Payment),  Section  V  (Access/Notice  to 
Successors  in  Interest),  Section  VI  (Due 
Care/Cooperation),  Section  XIV 
(Payment  of  Costs,  [and,  if  appropriate. 
Section (Work  to  be  Performed)]; 

(b)  any  liability  resulting  from  past  or 
future  releases  of  hazardous  substances, 
pollutants  or  contaminants,  at  or  from 
the  Site  caused  or  contributed  to  by 
Settling  Respondent,  its  successors, 
assignees,  lessees  or  sublessees; 

(c)  any  liability  resulting  from 
exacerbation  by  Settling  Respondent,  its 
successors,  assignees,  lessees  or 
sublessees,  of  Existing  Contamination; 

(d)  any  liability  resulting  from  the 
release  or  threat  of  release  of  hazardous 
substances,  pollutants  or  contaminants, 
at  the  Site  after  the  effective  date  of  this 
Agreement,  not  within  the  definition  of 
Existing  Contcunination; 

(e)  criminal  liability; 

(f)  liability  for  damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources,  and  for  the  costs  of  any 


-  Since  the  covenant  not  to  sue  is  from  the  United 
States,  Regions  negotiating  these  Agreements 
should  advise  the  Department  of  Justice  if  any  other 
federal  agency  is  involved  with  the  Site,  or  of  other 
CERCLA  claim  with  respect  to  the  Site  and  use  best 
efforts  to  advise  such  federal  agency  of  the 
proposed  settlement. 
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nahiral  resource  damage  assessment 
incurred  by  federal  agencies  other  than 
EPA;  and 

(g)  liability  for  violations  of  local. 
State  or  federal  law  or  regulations. 

20.  With  respect  to  any  claim  or  cause 
of  action  asserted  by  the  United  States 
[or  the  state],  the  Settling  Respondent 
shall  bear  the  burden  of  proving  that  the 
claim  or  cause  of  action,  or  any  part 
thereof,  is  attributable  solely  to  Existing 
Contamination. 

21.  Nothing  in  this  Agreement  is 
intended  as  a  release  or  covenant  not  to 
sue  for  any  claim  or  cause  of  action, 
administrative  or  judicial,  civil  or 
criminal,  past  or  future,  in  law  or  in 
equity,  which  the  United  States  [or  the 
state)  may  have  against  any  person, 
firm,  corporation  or  other  entity  not  a 
party  to  this  Agreement. 

22.  Nothing  in  this  Agreement  is 
intended  to  limit  the  right  of  EPA  [or  the 
state]  to  undertake  futiire  response 
actions  at  the  Site  or  to  seek  to  compel 
parties  other  than  the  Settling 
Respondent  to  perform  or  pay  for 
response  actions  at  the  Site.  Nothing  in 
this  Agreement  shall  in  any  way  restrict 
or  limit  the  nature  or  scope  of  response 
actions  which  may  be  taken  or  be 
required  by  EPA  [or  the  state]  in 
exercising  its  authority  imder  federal  [or 
state  1  law.  Settling  Respondent 
acknowledges  that  it  is  purchasing  " 
Property  where  response  actions  may  be 
required. 

X.  Settling  Respondent's  Covenant  Not 
To  Sue 

23.  In  consideration  of  the  United 
States'  Covenant  Not  To  Sue  in  Section 
VIII  of  this  Agreement,  the  Settling 
Respondent  hereby  covenants  not  to  sue 
and  not  to  assert  any  claims  or  causes 
of  action  against  the  United  States  [or 
the  state],  its  authorized  officers, 
employees,  or  representatives  with 
respect  to  the  Site  or  this  Agreement, 
including  but  not  limited  to,  any  direct 
or  indirect  claims  for  reimbursement 
from  the  Hazardous  Substance 
Superfund  established  pursuant  to  the 
Internal  Revenue  Code,  26  U.S.C.  9507, 
through  CERCLA  Sections  106(b)(2), 
111,  112,  113,  or  any  other  provision  of 
law,  any  claim  against  the  United  States, 
including  any  department,  agency  or 
instrumentality  of  the  United  States 
under  CERCLA  Sections  107  or  113 
related  to  the  Site,  or  any  claims  arising 
out  of  response  activities  at  the  Site, 
including  claims  based  on  EPA's 
oversight  of  such  activities  or  approval 
of  plans  for  such  activities. 

24.  The  Settling  Respondent  reserves, 
and  this  Agreement  is  without  prejudice 
to,  actions  against  the  United  States 
based  on  negligent  actions  taken 


directly  by  the  United  States,  not 
including  oversight  or  approval  of  the 
Settling  Respondent's  plans  or 
activities,  that  are  brought  pursuant  to 
any  statute  other  than  CERCLA  or  RCRA 
and  for  which  the  waiver  of  sovereign 
immunity  is  found  in  a  statute  other 
than  CERCLA  or  RCRA.  Nothing  herein 
shall  be  deemed  to  constitute 
preauthorization  of  a  claim  within  the 
meaning  of  Section  1 1 1  of  CERCLA,  42 
U.S.C.  9611,  or  40  CFR  300.700(d). 

XI.  Parties  Bound/Transfer  of  Covenant 

25.  This  Agreement  shall  apply  to  and 
be  binding  upon  the  United  States,  [and 
the  state],  emd  shall  apply  to  and  be 
binding  upon  the  Settling  Respondent, 
its  officers,  directors,  and  employees. 
The  United  States'  Covenant  Not  to  Sue 
in  Section  VIII  and  Contribution 
Protection  in  Section  XVIII  shall  apply 
to  Settling  Respondent's  officers, 
directors,  or  employees  to  the  extent 
that  the  alleged  liability  of  the  officer, 
director,  or  employee  is  based  on  its 
status  and  in  its  capacity  as  an  officer, 
director,  oi  employee  of  Settling 
Respondent,  and  not  to  the  extent  that 
the  alleged  liability  arose  independently 
of  the  alleged  liability  of  the  Settling 
Respondent.  Each  signatory  of  a  Party  to 
this  Agreement  represents  that  he  or  she 
is  fully  authorized  to  enter  into  the 
terms  and  conditions  of  this  Agreement 
and  to  legally  bind  such  Party. 

26.  Notwithstanding  any  other 
provisions  of  this  Agreement,  all  of  the 
rights,  benefits  and  obligations 
conferred  upon  Settling  Respondent 
under  this  Agreement  may  be  assigned 
or  transferred  to  any  person  with  the 
prior  written  consent  of  EPA  [and  the 
state]  in  its  sole  discretion. 

27.  The  Settling  Respondent  agrees  to 
pay  the  reasonable  costs  incurred  by 
EPA  [and  the  state]  to  review  any 
subsequent  requests  for  consent  to 
assign  or  transfer  the  benefits  conferred 
by  this  Agreement. 

28.  In  the  event  of  an  assignment  or 
transfer  of  the  Property  or  an  assignment 
or  transfer  of  an  interest  in  the  Property, 
the  assignor  or  transferor  shall  continue 
to  be  bound  by  all  the  terms  and 
conditions,  and  subject  to  all  the 
benefits,  of  this  Agreement  except  as 
EPA  [the  state]  and  the  assignor  or 
transferor  agree  otherwise  and  modify 
this  Agreement,  in  writing,  accordingly. 
Moreover,  prior  to  or  simultaneous  with 
any  assignment  or  transfer  of  the 
Property,  the  assignee  or  transferee  must 
consent  in  virriting  to  be  bound  by  the 
terms  of  this  Agreement  including  but 
not  limited  to  the  certification 
requirement  in  Section  VII  of  this 
Agreement  in  order  for  the  Covenant 
Not  to  Sue  in  Section  VIII  to  be  available 


to  that  party.  The  Covenant  Not  To  Sue 
in  Section  VIII  shall  not  be  effective 
with  respect  to  any  assignees  or 
transferees  who  fail  to  provide  such 
written  consent  to  EPA  [and  the  state]. 

Xn.  Disclaimer 

29.  This  Agreement  in  no  way 
constitutes  a  finding  by  EPA  [or  the 
state]  as  to  the  risks  to  human  health 
and  the  environment  which  may  be 
posed  by  contamination  at  the  Property 
or  the  Site  nor  constitutes  any 
representation  by  EPA  [or  the  state]  that 
the  Property  or  the  Site  is  fit  for  any 
particular  purpose. 

Xni.  Document  Retention 

30.  The  Settling  Respondent  agrees  to 
retain  and  make  available  to  EPA  [and 
the  state]  all  business  and  operating 
records,  contracts.  Site  studies  and 
investigations,  and  documents  relating 
to  operations  at  the  Property,  for  at  least 
ten  years,  following  the  effective  date  of 
this  Agreement  unless  otherwise  agreed 
to  in  writing  by  the  Parties.  At  the  end 
often  years,  the  Settling  Respondent 
shall  notify  EPA  [and  the  state]  of  the 
location  of  such  docimients  and  shall 
provide  EPA  [and  the  state]  with  an 
opportunity  to  copy  any  docimients  at 
the  expense  of  EPA  [or  the  state]. 
[Where  work  is  to  be  performed, 
consider  providing  for  document 
retention  for  ten  years  or  until 
completion  of  work  to  the  satisfaction  of 
EPA,  whichever  is  longer.] 

XIV.  Payment  of  Costs 

31.  If  the  Settling  Respondent  fails  to 
comply  with  the  terms  of  this 
Agreement,  including,  but  not  limited 
to,  the  provisions  of  Section  IV 
(Payment),  [or  Section — (Work  to  be 
Performed)]  of  this  Agreement,  it  shall 
be  liable  for  all  litigation  and  other 
enforcement  costs  incurred  by  the 
United  States  [and  the  state]  to  enforce 
this  Agreement  or  otherwise  obtain 
compliance. 

XV.  Notices  and  Submissions 

32.  [Insert  names,  titles,  and  addresses 
of  those  to  whom  notices  and 
submissions  are  due,  specifying  which 
submissions  are  required.] 

XVI.  Effective  Date 

33.  The  effective  date  of  this 
Agreement  shall  be  the  date  upon  which 
EPA  issues  written  notice  to  the  Settling 
Respondent  that  EPA  [and  the  state]  has 
fully  executed  the  Agreement  after 
review  of  and  response  to  any  public 
comments  received. 
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XVII.  Terminator} 


Pary 


34.  If  any 
all  of  the  obliga : 
(Access/Notice 
are  no  longer 
compliance 
Agreement,  tha 
writing  that 
terminate  the 
such  obligation  > 
that  the 
continue  in 
party  requesti 
receives  writtei 
other  party  to 
provision(s). 


believes  that  any  or 
ions  under  Section  V 
to  Successors  in  Interest) 
n<  cessary  to  ensiue 
with  the  requirements  of  the 

Party  may  request  in 
the!  other  Party  agree  to 
piovision(s)  establishing 
;  provided,  however, 
provis]l)n(s)  in  question  shall 
unless  and  until  the 
such  termination 
agreement  from  the 
terminate  such 


fore  e 


n;i 


XVIII.  Contribu 


ion  Protection 


rega  rd 


frdmi 
prcvi 


ti  ken 


35.  With 
contribution 
Respondent,  th 
that  the  Settling 
to  protection  ' 
or  claims  as 
Section  11 3{f)(^) 
for  matters 
The  matters  a 
Agreement  are 
taken  or  to  be 
incurred  or  to 
States  or  any  otjier 
with  respect  to 
Contamination 

36.  The  Settling 
that  with  respect 
contribution 
related  to  this 
the  United  States 
writing  no  later 
initiation  of 

37.  The  Settling 
agrees  that  wit! 
claim  for 

for  matters  relajed 
will  notify  in 
[and  the  state] 
of  the  complaidt 


to  claims  for 
ag^nst  Settling 

Parties  hereto  agree 
Respondent  is  entitled 
contribution  actions 
ded  by  CERCLA 
42  U.S.C.  9613(0(2) 
addressed  in  this  Agreement. 
d(|ressed  in  this 
all  response  actions 
and  response  costs 
incurred  by  the  United 
person  for  the  Site 
the  Existing 


Respondent  agrees 
to  any  suit  or  claim  for 
bn  )ught  by  it  for  matters 
/  agreement  it  will  notify 
[and  the  state]  in 
than  60  days  prior  to  the 
h  suit  or  claim. 

Respondent  also 
respect  to  any  suit  or 
contribution  brought  against  it 
to  this  Agreement  it 
the  United  States 
^ithin  10  days  of  service 
on  them. 


writing  1 


tie 


XIX.  Exhibits 

38.  Exhibit  1 
description  of 
subject  of  this  i 

39.  Exhibit  2 
depicting  the  S 

I— .  Exhibit  3 
Statement  of  W  ark 


shall  mean  the 

Property  which  is  the 
greement. 
snail  mean  the  map 
te. 
shall  mean  the 


XX.  Removal  q 

40.  [Use  this 
appropriate 
of  Rights  in 
Agreement,  u 
amount  speci 
(Payment)  [or 
completion  of 
specified  in 
Performed)], 
lien  it  may  hav^ 
Section  107(1) 


Lien 

arovision  only  when 
Si  ibject  to  the  Reservation 
Section  IX  of  this 
p(  >n  payment  of  the 
find  in  Section  IV 
XI  pon  satisfactory 
\  i^ork  to  be  performed 

Se(  :tion (Work  to  be 

EPA  agrees  to  remove  any 
on  the  Property  under 
CERCLA.  42  U.S.C. 


(f( 


9607(1),  as  a  result  of  response  action 
conducted  by  EPA  at  the  Property. 

XXI.  Public  Comment 

41.  This  Agreement  shall  be  subject  to 
a  thirty-day  public  comment  period, 
after  which  EPA  may  modify  or 
withdraw  its  consent  to  this  Agreement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  this 
Agreement  is  inappropriate,  improper  or 
inadequate. 
It  Is  So  Agreed: 

United  States  Environmental  Protection 
Agency 

By: 

Regional  Administrator  Date 

Region 

It  Is  So  Agreed: 

United  States  Department  of  Justice 

By: 

Assistant  Attorney  General  Date 

Environment  and  Natural  Resources  Division, 
Department  of  Justice 

It  Is  So  Agreed: 
By: 

Name  Date 

[FR  Doc.  00-487  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6520-9] 

Proposed  Administrative  Settlement 
Under  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  in  Re: 
Transcomm,  Inc.  and  Transcomm 
Realty  Trust— 210  New  Boston  Street— 
Industri-Plex  Superfund  Site;  Wobum, 
MA 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  prospective 

purchaser  agreement  and  request  for 

public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  The  settlement 
is  intended  to  resolve  the  liability  under 


CERCLA  of  Transcomm  Realty  Trust 
and  Transcomm,  Inc.  for  injunctive 
relief  or  for  costs  incurred  or  to  be 
incurred  by  EPA  in  conducting  response 
actions  at  the  Industri-Plex  Superfund 
Site  in  Wobuxn,  Massachusetts. 
DATES:  Comments  must  be  provided  on 
or  before  February  9,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  Suite 
1100,  Mailcode  RCG,  Boston, 
Massachusetts  02114,  and  should  refer 
to:  Agreement  and  Covenant  Not  to  Sue 
Re:  Transcomm  Realty  Trust — 210  New 
Boston  Street,  Industri-Plex  Superfund 
Site,  Wobum,  Massachusetts,  U.S.  EPA 
Docket  No.  CERCLA-I-99-0076. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Winograd,  U.S. 
Environmental  Protection  Agency,  One 
Congress  Street,  Suite  1100,  Mailcode 
SES,  Boston,  Massachusetts  02214,  (617) 
918-1885. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Comprehensive 
Enviromnental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  9601  et  seq.,  notice 
is  hereby  given  of  a  proposed 
prospective  piurchaser  agreement 
concerning  the  Industri-Plex  Superfund 
Site  in  Wobum,  MA.  The  settlement 
was  approved  by  EPA  Region  I,  and  the 
Department  of  Justice  subject  to  review 
by  the  public  pursuant  to  this 
document.  Transcomm  Realty  Trust  and 
Transcomm,  Inc.  have  executed 
signatiire  pages  committing  them  to 
participate  in  the  settlement.  Under  the 
proposed  settlement,  Transcomm  Realty 
Trust  and  Transcomm,  Inc.  will  operate 
a  school  transportation  facility,  and  pay 
$30,000  to  the  Hazardous  Substances 
Superfund.  In  addition,  the  settling 
parties  agree  to  abide  by  institutional 
controls  and  to  provide  access  to  the 
property.  EPA  believes  the  settlement  is 
fair  and  in  the  public  interest. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  section* 
101  et  seq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  U.S. 
Department  of  Justice  has  also  signed 
this  agreement.  EPA  will  receive  written 
comments  relating  to  this  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  document. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Daniel  H.  Winograd,  U.S. 
Environmental  Protection  Agency,  One 
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Congress  Street,  Suite  1100,  Mail  code 
SES,  Boston,  Massachusetts  02214,  (617) 
918-1885. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  1 ,  One  Congress  Street,  Suite 
1100,  Mailcode  RCG,  Boston, 
Massachusetts  (U.S.  EPA  Docket  No. 
CERCLA-I-99-0076). 

Dated:  December  3,  1999. 
John  DeVillars, 

Regional  Administrator,  Region  1. 
[FR  Doc.  00-489  Filed  1-7-O0;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-62163;  FRL-6397-2] 

Asbestos-Containing  Materials  in 
Schools;  State  Request  for  Waiver 
from  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  waiver. 

SUMMARY:  EPA  has  received  from 
Oklahoma  a  request  for  a  waiver  from 
the  Agency's  asbestos-in-schools 
program.  A  waiver  of  these 
requirements  will  be  granted  if  EPA 
determines,  after  notice  and  comment 
and  opportunity  for  a  public  hearing, 
that  Oklahoma  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management  at 
least  as  stringent  as  EPA's  program.  This 
notice  announces  an  opportunity  for  a 
public  hearing  on  the  Oklahoma  waiver 
request  and  solicits  written  comments. 
DATES:  Written  comments  under  docket 
control  number  OPPTS-62163  must  be 
received  on  or  before  March  10,  2000. 
Each  comment  must  include  the  name 
and  address  of  the  submitter.  Any 
request  for  a  public  hearing  must  be  in 
writing,  be  received  on  or  before  March 
10,  2000,  and  detail  specific  objections 
to  the  grant  of  the  waiver.  If,  during  the 
comment  period,  EPA  receives  such  a 
request  for  a  public  hearing,  EPA  will 
schedule  a  public  hearing  in  Oklahoma 
following  the  conmient  period.  EPA  will 
announce  the  date  of  the  public  hearing 
in  the  Federal  Register. 
ADDRESSES:  Written  coxmnents  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  under  Unit  I.  of 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  you 
must  identify  docket  control  number 


OPPTS-62163  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Pflum,  Asbestos  Coordinator,  (6PD-T), 
Region  VI,  Environmental  Protection 
Agency,  1445  Ross  Ave.,  Dallas,  TX 
75202;  telephone:  (214)  665-2295;  e- 
mail:  pflum.neil@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  special  interest  to  teachers  and  other 
school  personnel,  their  representatives, 
and  parents  in  Oklahoma,  and  asbestos 
professionals  working  in  Oklahoma. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  any  entity, 
contact  the  person  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

EPA  has  established  an  official  record 
for  this  action  imder  docket  control 
number  OPPTS-62163.  The  official 
record  consists  of  the  docvmients 
referenced  in  this  action,  as  well  as  any 
public  comments  received  during  the 
comment  period,  and  other  related 
information.  The  official  record,  which 
includes  printed  versions  of  any 
electronic  comments,  is  available  for 
'  inspection  in  Rm.  12D13  (Library  12th 
floor),  EPA  Region  VI,  1445  Ross  Ave., 
Dallas,  TX.  The  Library  is  open  from  8 
a.m.  to  noon,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  is  (214)  665-6427. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  you  must 
identify  docket  control  number  OPPTS- 
62163  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Neil  Pflum,  Region  VI  Asbestos 
Coordinator  (6PD-T),  Environmental 
Protection  Agency,  1445  Ross  Ave., 
Dallas,  TX  75202. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Rm.  12D13  (Library 
12th  floor),  EPA  Region  VI,  1445  Ross 
Ave.,  Dallas,  TX.  The  Library  is  open 
from  8  a.m.  to  noon,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  is  (214)  665-6427. 

3.  Electronically.  You  may  submit 
your  conaments  by  e-mail  to: 


pflum.neil@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
above.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0 

n.  Background 

A.  What  Action  is  the  Agency  Taking 
and  under  What  Authority? 

EPA  is  considering  granting,  with 
conditions,  a  waiver  of  the  asbestos-in- 
schools  program  to  Oklahoma.  This 
notice  is  issued,  and  the  waiver,  if 
granted,  would  be  issued  under  section 
203(m)  of  TSCA  and  40  CFR  763.98. 
Section  203  is  within  Title  II  of  TSCA, 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA). 

In  1987,  under  TSCA  section  203,  the 
Agency  promulgated  regulations  that 
require  the  identification  and 
management  of  asbestos-containing 
material  by  local  education  agencies 
(LEAs)  in  the  nation's  elementary  and 
secondary  school  buildings:  the 
"AHERA  Schools  Rule"  (40  CFR  part 
763,  subpart  E).  Under  section  203(m)  of 
TSCA  and  40  CFR  763.98,  upon  request 
by  a  State  Governor  and  after  notice  and 
comment  and  opportunity  for  a  public 
hearing  in  the  State,  EPA  may  waive,  in 
whole  or  in  part,  the  requirements  of  the 
asbestos-in-schools  program  (TSCA 
section  203  and  the  AHERA  schools 
rule)  if  EPA  determines  that  the  State 
has  established  and  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management 
that  contains  requirements  that  are  at 
least  as  stringent  as  those  in  the 
Agency's  asbestos-in-schools  program. 
A  State  seeking  a  waiver  must  submit  its 
request  to  the  EPA  Region  in  which  the 
State  is  located. 

The  Agency  recognizes  that  a  waiver 
granted  to  any  State  would  not 
encompass  schools  operated  under  the 
defense  dependents'  education  system 
(the  third  type  of  LEA  defined  atTSCA 
section  202(7)  and  40  CFR  753.83), 
which  serve  dependents  in  overseas 
areas,  and  other  elementary  and 
secondary  schools  outside  a  State's 
jurisdiction,  which  generally  include 
schools  in  Indian  country.  Such  schools 
would  remain  subject  to  EPA's  asbestos- 
in-schools  program. 

B.  When  Did  Oklahoma  Submit  its 
Request  for  a  Waiver  and  How  is  EPA 
Proposing  to  Respond? 

On  October  4, 1999,  Oklahoma 
Governor  Frank  Keating,  submitted  to 
Gregg  A.  Cooke,  Regional  Administrator, 
EPA  Region  VI,  a  letter  requesting  a  full 
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waiver  of  the  i  equirements  of  EPA's 
asbestos-in-sc!  lools  program. 

EPA  is  here^>y  issuing  a  notice  in  the 
Federal  Regisler  announcing  receipt  of 
the  complete  (pklahoma  waiver  request 
and  an  opportunity  for  comment  and 
public  hearing,  and  making  the  request 
and  the  suppo  rting  documentation 
available  in  th ;  public  record  for  this 
notice.  The  Ag  ency  is  also  describing 
the  informatio  i  submitted  by  Oklahoma 
and  the  Agency's  preliminary 
determination;  i  as  to  how  the  waiver 
request  meets  he  criteria  for  the  grant 
of  a  waiver. 


£'/4 


C.  What  was 
Regard  to  the 
Oklahoma's  Mfaiver 


's  Determination  with 
I  Completeness  of 
Request? 


The  Oklahoi  na  waiver  request  has 
been  deemed  c  omplete  by  EPA  and 
contains  the  fqllowing: 

1.  A  copy  of!  the  Oklahoma  provisions 
that  include  it  i  program  of  asbestos 
inspection  anc  management  in  schools. 
These  consist  i  )f:  The  Oklahoma 
Asbestos  Cont  ol  Act,  Title  40  section 
450  et  seq.  anc  Oklahoma  Statutes,  Title 
27A,  Section  l-3-101(J),  and  the 
Oklahoma  Administrative  Code  (OAC) 
Title  380,  Oklahoma  Department  of 
Labor,  Chaptei  50,  "Abatement  of 
Friable  Asbest  js  Materials  Rules." 

2.  The  name  of  the  Oklahoma  agency 
responsible  foi  administrating  and 
enforcing  the  i  equirements  of  a  waiver, 
namely  the  Ok  lahoma  Department  of 
Labor  (ODOL).  Responsible  officials 
include:  Brenda  Reneau,  Commissioner; 
Trey  Davis,  De  puty  Commissioner;  and 
John  Crowder.  Director  of  Asbestos- 
telephone:  (40  ))  528-1500,  ext.  352. 

3.  Reasons,  supporting  papers,  and 
the  rationale  f(  r  concluding  that 
Oklahoma's  as  lestos  inspection  and 
management  p  rograms,  for  which  the 
waiver  request  is  made,  are  at  least  as 
stringent  as  thi  i  requirements  of  EPA's 
program,  as  di  icussed  in  EPA's 
Preliminary  D(  ^terminations  in  Units 
II.D.2.  and  3. 

4.  A  discuss  on  of  any  special 
situations,  pro  )lems,  and  needs 
pertaining  to  t  le  waiver  request 
accompanied  ly  an  explanation  of  how 
Oklahoma  plai  is  to  handle  them,  as 
discussed  in  E  'A's  Preliminary 
Determination  in  Unit  II.D.6. 

5.  A  statement  of  the  resources  that 
Oklahoma  inte  nds  to  devote  to  the 
administratior  and  enforcement  of  its 
program,  as  di  icussed  in  EPA's 
Preliminary  Determination  in  Unit 
II.D.5. 

6.  Copies  of  Oklahoma  laws  and 
regulations  rel  iting  to  the  request, 
including  pro\  isions  for  assessing 
penalties,  as  re  ferenced  in  Unit  II.C.l. 


7.  Assxirance  from  the  legal  coxmsel  of 
ODOL  that  the  Department  has  the  legal 
authority  necessary  to  carry  out  the 
requirements  relating  to  the  waiver 
request,  as  indicated  in  a  letter  from 
Kevin  Able,  General  Counsel,  to  Gregg 
Cooke,  dated  September  20,  1999. 

D.  What  are  the  Criteria  for  EPA 's  Grant 
of  the  Waiver  and  What  are  EPA 's 
Preliminary  Determinations  Relating  to 
These  Criteria? 

EPA  may  waive  the  requirements  of 
the  Agency's  asbestos-in-schools 
program  if  the  Agency  determines  that 
Oklahoma  has  met  the  criteria  set  forth 
at  40  CFR  763.98.  The  criteria  and  EPA's 
preliminary  determinations  relating  to 
the  grant  of  the  waiver  to  Oklahoma  are 
set  forth  below: 

1.  Criterion:  Oklahoma's  lead  agency 
has  the  legal  authority  necessary  to 
carry  out  the  provisions  of  asbestos 
inspection  and  management  in  schools 
relating  to  the  waiver  request. 

EPA's  Preliminary  Determination: 
EPA  has  determined  preliminarily  that 
the  statutory  and  regulatory  provisions 
cited  at  Unit  n.C.l.  give  ODOL  such 
legal  authority. 

2.  Criterion:  Oklahoma's  program  is  or 
will  be  at  least  as  stringent  as  the  EPA 
asbestos-in-schools  program. 

EPA's  Preliminary  Determination: 
Since  Oklahoma  has  adopted  the 
AHERA  schools  rule  by  reference  in  its 
regulations,  EPA  has  determined 
preliminarily  that  Oklahoma's  program 
is  or  will  be  at  least  as  stringent  as  EPA's 
program.  See  EPA's  Preliminary 
Determination  in  Unit  n.D.6. 

3.  Criterion:  Oklahoma  has  an 
enforcement  mechanism  to  allow  it  to 
implement  the  program  described  in  the 
waiver  request. 

EPA's  Preliminary  Determination: 
EPA  has  determined  preliminarily  that 
the  compliance  and  enforcement 
provisions  of  Oklahoma's  asbestos-in- 
schools  program  are  adequate  to  run  the 
program.  Inspectors  will  use  site  visits 
to  determine  if  the  LEAs  are  complying 
with  the  program.  Violations  will  be 
cited  for  enforcement  action  which  can 
range  from  warning  letters  (notices  of 
noncompliance)  to  administrative 
actions  to  civil  actions. 

4.  Criterion:  ODOL  has  or  will  have 
qualified  personnel  to  carry  out  the 
provisions  relating  to  the  waiver 
request. 

EPA 's  Preliminary  Determination:       ^ 
EPA  has  preliminarily  determined  that 
ODOL  has  or  will  have  qualified 
personnel  to  carry  out  the  provisions  of 
the  waiver.  Inspectors  currently 
employed  by  ODOL  have  had 
experience  in  conducting  asbestos 
inspections  in  schools. 


5.  Criterion:  Oklahoma  will  devote 
adequate  resources  to  the  administration 
and  enforcement  of  the  asbestos 
inspection  and  management  provisions 
relating  to  the  waiver  request. 

EPA's  Preliminary  Determination: 
EPA  has  determined  preliminarily  that 
Oklahoma  has  adequate  resources  to 
administer  and  enforce  the  provisions  of 
the  program.  Oklahoma  plans  to  devote 
$143,508  to  the  program  annually.  It 
plans  to  match  a  Federal  grant  of 
$107,631,  with  $35,877  of  State  funds. 
The  budget  allows  for  two  inspectors, 
travel,  supplies,  and  training. 

6.  Criterion:  Oklahoma  gives 
satisfactory  assurances  that  the 
necessary  steps,  including  specific 
actions  it  proposes  to  take  and  a  time 
schedule  for  their  accomplishment,  will 
be  taken  within  a  reasonable  time  to 
conform  with  applicable  criteria  in 
Units  II.D.2.4. 

EPA's  Preliminary  Determination:  For 
EPA  to  grant  a  full  waiver  to  Oklahoma, 
the  State,  as  a  condition  of  the  grant  of 
the  waiver,  would  need  to  give  a  written 
assurance  satisfactory  to  EPA  that,  if 
following  the  grant  of  the  waiver,  any 
provision  of  either  TSCA  section  203  or 
the  AHERA  schools  rule  is  changed,  the 
State  would,  within  a  reasonable  period 
of  time,  make  appropriate  changes,  as 
necessary,  to  the  statutory  and 
regulatory  provisions  of  its  asbestos-in- 
schools  program  to  ensure  that  the 
program  remains  at  least  as  stringent  as 
the  EPA  asbestos-in-schools  program. 

In  addition,  if  a  waiver  is  granted  and 
as  long  as  it  remains  in  effect, 
Oklahoma,  utilizing  adequate  resources, 
would  need  to  continue  its  asbestos-in- 
schools  implementation  and 
enforcement  strategy.  EPA  may  evaluate 
periodically  the  adequacy  of 
Oklahoma's  program  under  40  CFR 
763.98,  and,  under  circumstances  set 
forth  in  the  regulation,  may,  in  whole  or 
in  part,  rescind  the  waiver  if  the  Agency 
determines  the  program  to  be 
inadequate. 

G.  What  Recordkeeping  and  Reporting 
Burden  Approvals  Apply  to  the 
Oklahoma  Waiver  Request? 

The  recordkeeping  and  reporting 
burden  associated  with  waiver  requests 
was  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  control  number  2070-0091.  This 
document  announces  the  Agency's 
receipt  of  the  Oklahoma  waiver  request 
and,  therefore,  imposes  no  additional 
burden  beyond  that  covered  under 
existing  OMB  control  number  2070- 
0091. 
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III.  Materials  in  the  Official  Record 

The  official  record,  under  docket 
control  number  OPPTS-62163,  contains 
the  Oklahoma  waiver  request, 
supporting  documentation,  and  other 
relevant  docvunents. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Asbestos,  Hazardous  substemces. 
Imports,  Intergovernmental  relations. 
Labeling,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  Schools. 

Dated:  December  22. 1999. 
Gregg  A.  Cooke, 

Regional  Administrator.  Region  VI. 

[FR  Doc.  00-494  Filed  1-7-00;  8:45  am]  , 
BILUNG  CODE  6S60-50-F 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
piu-suant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3));of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  VA,  on  January  13,  2000,  from 
9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883^444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 

The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

December  9,  1999  (Open  and  Closed) 

B.  New  Business — Regulations 
Customer  Choice  [12  CFR  Parts  611,  614, 

and  618]  (Final) 

.     Dated:  January  5.  2000. 
Vivian  L.  Portis, 

Secretary.  Farm  Credit  Administration  Roard. 
[FR  Doc.  00-590  Filed  1-6-00:  12:57  pm] 
BILUNG  CODE  6705-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Distribution  of  Funds  To 
Address  Unmet  Needs  Resulting  From 
Presidenti.ally  Declared  Disasters 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  FEMA  announces  a  second 
allocation  of  Fiscal  Year  (FY)  2000 
funds  for  grants  to  States  to  address 
disaster-related  needs  not  met  by 
Federal  disaster  relief  programs.  These 
funds  are  available  to  certain  States  for 
use  in  communities  that  have 
experienced  presidentially  declared 
major  disasters  in  FY  1999.  The  funds 
will  be  allocated  to  States  (grantees)  for 
distribution  in  communities  affected  by 
the  disasters. 

effective  date:  This  notice  is  effective 
January  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Director,  Program 
Support  Division,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  417,  Washington,  DC  20472, 
(telephone)  202-646-4621,  (facsimile) 
202-646-3104,  or  (email) 
robert.sbea@fema.gov. 
SUPPLEMENTARY  INFORMATION:  On  May 
21,  1999,  Congress  appropriated  $230 
million  to  the  Federal  Emergency 
Management  Agency  (FEMA)  to  address 
conununities'  unmet  disaster  assistance 
needs  for  Fiscal  Years  1998  and  1999.  In 
a  previous  notice  FEMA  made 
allocations  totaling  $189,665,000.  By 
this  notice  FEMA  allocates  an 
additional  $39,335,000.  Congress 
instructed  FEMA  to  award  these  funds 
expeditiously  to  States  for  use  in 
eligible  communities.  Pub.  L.  106-31, 
Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999. 
requires  the  publication  of  a  notice 
governing  the  allocation  and  use  of 
these  funds. 

i4ut/jori(y:  Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999, 
Pub.  L.  106-31,  113  Stat.  74. 

Eligible  applicants:  States  are  to  use 
these  funds  to  benefit  communities 
affected  by  presidentially-declared 
major  disasters  between  January  1,  1999 
and  May  21,  1999,  including  Native 
American  tribes.  The  latter  date  is  the 
date  of  enactment  of  the  appropriations 
bill  that  provides  the  funds  for  this 
effort. 

State  emergency  management 
organizations  (grantees)  will  administer 
these  grants  in  conjunction  with  their 
administration  of  FEMA  disaster 
assistance  programs. 


Availability  of  funds:  By  this  notice 
funds  are  allocated  to  the  following 
States  that  experienced  disasters 
between  January  1,  1999  and  May  21, 
1999:  Alabama,  Arkansas,  California, 
Colorado,  Georgia,  Iowa,  Kansas, 
Louisiana,  Maine,  Mississippi,  Missouri, 
Oklahoma,  Tennessee,  Texas  and 
Wyoming. 

Allocations:  The  allocations  are  as 
follows; 


State 

Disaster        ^„^^„ 

Alabama 

Arkansas 

Califomla 

Colorado  

Georgia 

Iowa  

Kansas  

Louisiana  

Louisiana  

Maine  

Mississippi  

Missouri  

Oklahoma  

Tennessee  

Tennessee  

Tennessee  

Texas  

Wyoming  

1261 
1266 
1267 
1276 
1271 
1277 
1273 
1264 
1269 
1263 
1265 
1270 
1272 
1260 
1262 
1275 
1274 
1268 

$3,532,104 

1,194,098 

4.310,428 

6,064.742 

51,241 

3,446,853 

4,426,195 

5,511,911 

557.948 

1,192.193 

4,569,973 

1,273,588 

1,012.570 

89,190 

253,580 

54,214 

307,671 

1.486.502 

Total     

39.335,000 

We  will  provide  an  application 
package  to  States  that  receive 
allocations.  States  will  submit 
applications  to  us  indicating  the 
proposed  use  of  the  funds.  We  will 
make  awards  up  to  the  amount  of  the 
allocation  after  we  make  an  expedited 
review  of  the  State  application  package. 

The  application  will  require 
additional  information  and  data  that 
was  used  by  the  States  in  identifying  th& 
amount  of  their  unmet  needs  in  the 
submission  to  FEMA.  This  additional 
information  afid  data  must  be  specific 
and  include  supporting  documentation. 
To  the  extent  that  we  deem  the 
information  and  data  are  insufficient  or 
that  they  support  an  ineligible  activity, 
we  will  reduce  the  amount  of  the  initial 
allocation  accordingly. 

Correction  to  the  Fedet-al  Register 
Notice  of  August  6,  1999.  The  August  6, 
1999  Notice  indicated  that  $40,000  of 
Florida's  grant  for  unmet  needs  related 
to  Disaster  1249  was  to  be  directed  to 
the  Poarch  Band  of  Creek  Indians.  We 
have  since  determined  that  the  tribe's 
land  is  primarily  in  the  State  of 
Alabama;  this  is  notice  to  the  affected 
States  that  we  have  re-directed  $40,000 
from  Florida  to  Alabama,  and  that  we 
have  adjusted  each  State's  total 
allocation  commensurately.  We  have 
notified  each  State  separately  of  this 
action  through  official  correspondence. 
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Alabama  will  <  dminister  the  tribe's 
grant. 

Gmnt  requit  ?ments/Use  of  funds.  The 
purpose  of  the:  ie  funds  is  to  provide  to 
the  extent  poss  ible  for  unmet  needs  that 
are  the  direct  r  ssult  of  presidentially 
declared  majoi  disasters  in  Fiscal  Years 
1998  and  1999  States  (grantees)  and 
subrecipients  t  lust  use  these  funds  for 
activities  for  which  there  is  no  available 
funding  throudh  FEMA,  the  Small 
Business  Administration,  or  the  U.S. 
Army  Corps  ofEngineers. 

The  funds  can  be  used  only  for  unmet 
needs  for  the  p  iirposes  of  mitigation, 
buyout  assistance,  disaster  relief,  and 
long-term  recovery.  We  urge  States  to 
use  funding  in  all  categories  in  a 
manner  that  wi  11  reduce  futxire  disaster 
related  costs. 

The  State  mx  st  administer  any 
funding  used  f(  ir  buyouts  or  mitigation 
activities  by  th  j  State  consistent  with 
the  intent  of  th }  Hazard  Mitigation 
Grant  Program.  For  example,  States 
must  ensure  th  it  mitigation  and  buy-out 
activities  are  ccst  effective  and  that  they 
will  restrict  th«  use  of  acquired 
properties  in  tl:  e  same  manner  as  under 
the  Hazard  Mit  gation  Grant  Program. 

Environment  il  review.  The  State  and 
FEMA  will  complete  an  environmental 
review  for  all  a;tivities.  Generally  these 
reviews  must  b  3  completed  before 
beginning  proj«cts.  AppUcants  for 
funding  under  his  program  will  be 
responsible  for  preparing  environmental 
docimientation  conducting  appropriate 
consultation  w  th  authoritative  State 
agencies,  and  f(»rwarding  the  results  of 
such  documentation  and  consultation  to 
us  for  final  revi  ew  and  approval  to 
enable  us  to  en  ;ure  compliance  with  the 
National  Envir(  mmental  Policy  Act,  the 
National  Historic  Preservation  Act,  the 
Endangered  Sp  jcies  Act,  and  all  other 
Federal  enviroi  mental  statutes  and 
Executive  Orders.  Costs  to  prepare 
documentation  and  conduct 
consultation  an !  eligible  project  costs 
and  should  be  i  acluded  within  the 
budgeted  proje(  t  cost.  FEMA  has 
retained  a  smal  amount  of  the  available 
unmet  needs  fu  nds  to  pay  for  additional 
environmental  -eview,  if  it  is  necessary. 

Cost  share.  E  ich  State  must  provide 
an  assurance  th  at  there  will  be  not  less 
than  25  percent  in  non-Federal  funds,  or 
equivalent  valu  b,  to  match  unmet  needs 
funds.  Funds  p  ovided  under  this  Act 
cannot  be  used  as  the  non-Federal 
match  for  other  Federal  funds  nor  can 
other  Federal  fi  nds  be  used  as  the 
required  non-Fi  ideral  match  for  these 
funds. 

Allowable  co  its.  States  may  use  up  to 
7%  of  these  fun  ds  for  costs  to 
administer  or  n  anage  the  grant. 
Administrative  and  management  costs 


should  be  included  in  the  State's 
application.  Further  guidance  on 
allowable  costs  for  states  and 
subgrantees  can  be  foiud  in  Office  of 
Management  and  Budget  (OMB) 
Circulars  on  the  Cost  Principles. 

•  State  and  local  governments  should 
consult  OMB  Circular  A-87. 

•  Private  Non-ftofit  organizations 
should  consult  OMB  Circular  A-122. 

•  Educational  institutions  should 
consult  OMB  Circular  A-21. 

Reports.  States  will  provide  quarterly 
progress  and  financial  reports  to  us 
within  30  days  after  the  end  of  each 
Federal  quarter.  We  will  include  the 
suggested  format  for  these  reports  and 
exact  due  dates  in  the  application 
package.  The  report  must  include 
specific  information  on  actual  projects 
funded  during  that  quarter  and  the 
needs  for  which  the  funds  were 
provided  for  each  of  those  projects. 

Evaluation  process:  Our  regional 
offices  will  review  State  applications 
and  quarterly  progress  reports  to 
determine  whether  activities  fall  within 
the  four  eligible  categories  and  that 
other  Federal  disaster  relief  programs  do 
not  already  address  them. 

We  use  a  system  in  which  mitigation 
(including  buyout  assistance)  is  oiu° 
priority,  followed  by  long-term  recovery 
and  other  unmet  needs  are  generally 
categorized  as  disaster  relief.  States  may 
submit  immet  needs  in  any  category,  but 
we  will  emphasize  mitigation  and 
buyout  assistance.  We  will  determine 
other  unmet  needs  (disaster  relief  and 
long-term  recovery)  based  on  State 
submissions.  We  will  ask  for  reviews  by 
appropriate  Federal  agencies  so  as  to 
avoid  duplication  of  existing  Federal 
programs. 

Based  on  the  congressional  action  to 
place  these  funds  under  our  disaster 
authorities,  E.O.  12372  review 
procedures  do  not  apply. 

Application  Siibinissien  and  Deadline 

We  will  mail  application  packages  to 
States  that  are  allocated  funds  in  this 
notice.  States  should  complete  the 
application  package  and  return  it  to  our 
regional  office  listed  in  material  that 
they  receive. 

Applications  are  due  on  or  before  30 
Ccdendar  days  from  the  receipt  of  the 
application  package  that  we  send. 
Unless  we  receive  a  request  for  an 
extension  we  will  reallocate  funds  from 
States  that  have  not  submitted  an 
application  by  the  due  date. 

Dated:  )anuary  4,  2000. 
James  L.  Witt, 
Director. 

[FR  Doc.  00-509  Filed  1-7-00;  8:45  am] 
BILLING  CODE  671S-0S-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banl(s  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jK7)). 

The  notices  are  available  fcn- 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
24, 2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  FMB,  Ltd.  (General  Partner), 
Monticello,  Florida;  F.W.  Carraway,  Jr. 
(General  Partner),  Sopochoppy,  Florida; 
F.  Wilson  Carraway,  IH  (General  and 
Limited  Partner),  Thomasville,  Georgia; 
Edward  H.  Carraway  (General  Eind 
Limited  Partner),  Winter  Springs, 
Florida;  F.W.  Carraway,  Jr.  (Limited 
Partner),  Sopochoppy,  Florida;  F.W. 
Carraway,  Jr.  Grantor  Retained  Annuity 
Trust  (Limited  Partner),  Sopochoppy, 
Florida;  Elizabeth  Carraway  Neilson 
(Limited  Partner),  Monticello,  Florida; 
Caroline  Carraway  Sutton  (Limited 
Partner),  Monticello,  Florida;  and  Rena 
Katherine  Carraway  (Limited  Partner), 
Monticello,  Florida;  individually  and  in 
their  capacity  as  specified  in 
parenthesis,  to  retain  outstanding  shares 
of  FMB  Banking  Corporation, 
Monticello,  Florida,  and  thereby  retain 
shares  of  Farmers  &  Merchants  Bank, 
Monticello,  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63102-2034: 

1.  Keith  Wajoie  Pritchard  and  Barbara 
Schaeffer  Pritchard,  Waynesville, 
Missouri,  to  acquire  additional  voting 
shares  of  Security  Bancshares  of  Pulaski 
County,  Inc.,  St.  Robert,  Missouri,  and 
thereby  indirectly  acquire  voting  shares 
of  Security  Bank  of  Pulaski  County, 
Waynesville,  Missouri. 

2.  Carl  Edward  Boone  and  Cindy  Sue 
Boone,  King  City,  Missouri;  to  acquire 
additional  voting  shares  of  Security 
Bancshares  of  Pulaski  County,  Inc.,  St. 
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Robert,  Missouri,  and  thereby  indirectly 
acquire  voting  shares  of  Security  Bank 
of  Pulaski  County,  Waynesville, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-446  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanlcing  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  24,  2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Central  Progressive  Bancshares, 
Inc.,  Hammond,  Louisiana;  to  engage  de 
novo  in  making,  acquiring,  brokering,  or 
servicing  loans  or  other  extensions  of 
credit  through  its  wholly  owned,  newly 
formed  subsidiary.  Central  Progressive 
Mortgage  Corporation,  Hammond, 
Louisiana,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y. 

2.  Intervest  Bancshares  Corporation, 
New  York,  New  York;  to  acquire 
hitervest  Corporation  of  New  York,  New 
York,  New  York,  and  thereby  engage  in 
making,  acquiring,  or  servicing  loans  or 


other  extensions  of  credit,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-445  Filed  1-7-00:  8:45  am) 

BILUNG  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  25,  2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Arab  Banking  Coqjoration, 
Manama,  Bahrain;  to  acquire  ABC 
Capital,  Inc.,  Greenwich,  Connecticut, 
and  thereby  engage  in  extending  credit 
and  servicing  loans,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  5,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-519  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  Novemt>er 
16, 1999. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  November  16, 
1999.'  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as' 
follows: 

The  information  reviewed  at  this 
meeting  suggests  continued  solid 
expansion  of  economic  activity. 
Nonfarm  payroll  employment  increased 
appreciably  on  average  over  September 
and  October,  and  the  civilian 
unemployment  rate  dropped  to  4.1 
percent  in  October,  its  low  for  the  year. 
Industrial  production  recorded  a  strong 
gain  in  October  after  having  been 
depressed  in  September  by  the  effects  of 
hurricane  Floyd.  Total  retail  sales  were 
flat  in  September  and  October  owing  to 
a  drop  in  sales  at  auto  dealers;  sales  at 
other  stores  were  fairly  robust.  Housing 
activity  softened  somewhat  over  the 
summer  but  has  remained  at  a  high 
level.  Trends  in  orders  suggest  that 
business  spending  on  capital  equipment 
has  continued  to  increase.  The  July- 
August  deficit  in  U.S.  trade  in  goods 
and  services  was  higher  than  its  average 
in  the  second  quarter,  as  further  growth 
in  imports  exceeded  the  rise  in  exports. 
Inflation  has  continued  at  a  moderate 
pace,  though  above  that  in  1998  owing 
to  a  sharp  rebound  in  energy  prices. 
Labor  compensation  rates  have  been 
rising  more  slowly  than  last  year. 

Most  market  interest  rates  have  posted 
small  mixed  changes  since  the  meeting 
on  October  5,  1999.  However,  measures 
of  share  prices  in  equity  markets  have 
registered  sizable  increases  over  the 
intermeeting  period.  In  foreign  exchange 
markets,  the  trade-weighted  value  of  the 
dollar  has  changed  little  over  the  period 
in  relation  to  the  currencies  of  a  broad 
group  of  important  U.S.  trading 
partners. 

M2  continued  to  grow  at  a  moderate 
pace  in  October  while  M3  accelerated. 
For  the  year  through  October,  M2  and 
M3  are  estimated  to  have  increased  at 
rates  somewhat  above  the  Committee's 
aimual  ranges  for  1999.  Total  domestic 
nonfinancial  debt  has  continued  to 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  November  16.  1999. 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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expand  at  a  pac(  i  somewhat  above  the 
middle  of  its  rai  ge. 

The  Federal  C  pen  Market  Committee 
seeks  monetary  md  financial  conditions 
that  will  foster  {  rice  stability  and 
promote  sustain  ible  growth  in  output. 
In  furtherance  o  these  objectives,  the 
Committee  reaff  rmed  at  its  meeting  in 
June  the  ranges  t  had  established  in 
February  for  gro  Arth  of  M2  and  M3  of  1 
to  6  percent  and  2  to  6  percent 
respectively,  me  isured  from  the  fourth 
quarter  of  1998  I  d  the  fourth  quarter  of 
1999.  The  range  for  growth  of  total 
domestic  nonfin  mcial  debt  was 
maintained  at  3  o  7  percent  for  the  year. 
For  2000,  the  Co  [nmittee  agreed  on  a 
tentative  basis  ii  Jime  to  retain  the  same 
ranges  for  growt  i  of  the  monetary 
aggregates  and  debt,  measured  from  the 
fourth  quarter  ol  1999  to  the  fourth 
quarter  of  2000.  The  behavior  of  the 
monetary  aggreg  ites  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stabil  ity,  movements  in  their 
velocities,  and  djvelopments  in  the 
economy  and  fir  ancial  markets. 

To  promote  ths  Committee's  long-run 
objectives  of  pri(  e  stability  and 
sustainable  econ  amic  growth,  the 
Committee  in  thi ;  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  i  acreasing  the  federal 
funds  rate  to  an  ;  iverage  of  around  5-1/ 
2  percent.  In  vie'  v  of  the  evidence 
currently  availah  le,  the  Conunittee 
believes  that  pro  spective  developments 
are  equally  likel;  ■  to  warrant  an  increase 
or  a  decrease  in  i  he  federal  funds  rate 
operating  objective  during  the 
intermeeting  per  od. 

By  order  of  the  F  sderal  Open  Market 
Committee,  Decem  jer  27. 1999. 
Donald  L.  Kohn, 

Secretary.  Federal  Jpen  Market  Committee. 
(FR  Doc.  00-433  F  led  1-7-00:  8:45  am] 
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DEPARTMENT  CF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Se4retary 


Se^rc 


Agency  Information  Coliection 
Activities:  Prop<^sed  Coilections; 
Comment  Request 


(ifl 


The  Departmei  it 
Services,  Office 
periodically  pub 
proposed  inform  ition 
projects  and  solii : 
compliance  with  the 
section  3506(c)(^)(A) 
Reduction  Act  o 
information  on 
a  copy  of  the  in 
plans  and  instru^ients 


of  Health  and  Human 
the  Secretary  will 
ish  summaries  of 

collections 
it  public  comments  in 
requirements  of 
of  the  Paperwork 
1995.  To  request  more 
project  or  to  obtain 
f(Jrmation  collection 
call  the  OS 


t  le  i 


Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1 .  First  Follow-Up 
Survey  of  Youth  and  Site  Visit  and 
Focus  Group  Protocols  for  the  Federal 
Evaluation  of  Initiatives  Funded  Under 
Section  510  of  the  Maternal  and  Child 
Health  Block  Grant  Program — The 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  (Pub.  L. 
104-193)  established  section  510  of  the 
Maternal  and  Child  Health  Block  Grant 
Program,  the  purpose  of  which  is  to 
support  state  efforts  promoting 
abstinence  only  education.  The 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33)  established  a  requirement  to 
"evaluate  programs  under  Section  510." 
This  proposed  information  collection 
will  gather  follow-up  information  for 
the  evaluation — NEW — Respondents: 
Individuals,  state  or  local 
governments — Burden  Information  for 
First  Follow-Up  Survey — Number  of 
Respondents:  6,510;  Average  Burden  per 
Response:  .75  hours;  Burden:  4,883 
hours — Burden  Information  for  Focus 
Groups — Number  of  Respondents:  380; 
Average  Bm-den  per  Response:  2  hours; 
Burden:  760  hours — Burden  Information 
for  Executive  Interviews — Number  of 
Respondents:  350;  Average  Burden  per 
Response:  1.5  hours;  Burden:  495 
hours — Total  Burden:  6,138  hours.  Send 
comments  to  Cynthia  Agens  Bauer,  OS 
Reports  Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington  DC,  20201. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  23,  1999. 
Dennis  Williams, 

Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  00-430  Filed  1-7-00;  8:45  am] 

BILUNG  COOE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1 .  Site  Visit 
Protocols  for  the  Multi-Site  Evaluation 
of  the  Welfare-to-Work  Grant  Program — 
0990-0230 — Revision— This  data 
collection  will  support  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  in  its  efforts  to  further 
documents  the  status  of  Welfare-to- 
Work  formula  and  competitive  grantees 
and  provide  information  on 
implementation  issues  as  part  of  the 
Congressionally  mandated  evaluation  of 
the  Welfare-to-Work  grants  program. 
Respondents:  Individuals,  State,  Local 
or  Tribal  Governments,  Non-profit 
Insitutions — Burden  Information  for 
Staff  Interviews — Number  of  Responses: 
360;  Burden  per  Response:  1  hour;  Total 
Burden  for  Staff  Interviews:  360  hours — 
Burden  Information  for  Focus  Groups — 
Number  of  Responses:  350;  Burden  per 
Response:  1.5  hours;  Total  Burden  for 
Focus  Groups:  540  hour — Burden 
Information  for  Individual  Tribal 
program  Participants — Number  of 
Responses:  50;  Burden  per  Response:  .5 
hours;  Total  Burden  for  Individual 
Tribal  Program  Participants:  30  hours — 
Total  Burden:  930  hours.  Send 
comments  to  Cynthia  Agens  Bauer,  OS 
Reports  Clearance  Officer,  Room  503H, 
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Humphrey  Building,  200  Independence 
Avenue  SW,  Washington  DC,  20201. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  29,  1999. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  00-431  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildren  and 
Families 

[Program  Announcement  No.  93612-002] 

Availability  of  Financial  Assistance  To 
investigate  the  Feasibility  of  Tribal 
Energy  Sales 

AGENCY:  Administration  for  Native 
Americans  (ANA),  ACF,  DHHS. 
ACTION:  Annoimcement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applicants  with  integrated 
planning  that  examines  and  develops 
Tribal  regulatory,  management  and 
energy  conservation  capabilities  and 
opportimities  available.  Planning 
activities  is  an  approach  to  addressing 
the  mitigation  of  Indian  lands  due  to 
DOD  activities  to  Indian  lands. 

summary:  The  Administration  for 
Native  Americans  (ANA)  has  cancelled 
the  January  22,  1999  annoimcement, 
which  announced  the  availability  of 
financial  assistance  for  the  mitigation  of 
envirorunental  impacts  on  Indian  lands 
due  to  Department  of  Defense  Activities. 
(Program  Aimouncement  No.  93612- 
993)  The  cancellation  of  the  January  22, 
1999  announcement  was  published  in 
the  Federal  Register  on  September  14, 
1999.  (Program  announcement  No. 
93612-0002) 

The  Congress  has  recognized  that 
DOD  activities  may  have  caused 
environmental  problems  for  Indian 
tribes  and  Alaska  Natives.  These 
environmental  hazards  can  negatively 
impact  the  health  cind  safety  as  well  as 
the  social  and  economic  welfare  of 
Indian  tribes  and  Alaska  Natives. 
Accordingly,  the  Congress  has  taken 
steps  to  help  those  affected  begin  to 
mitigate  environmental  impacts  from 
DOD  activities  by  assisting  them  in  the 
planning,  development  and 
implementation  of  programs  for  such 
mitigation.  This  environmental 
mitigation  program  was  begim  through 
a  program  annoimcement  published  on 
December  29,  1993  as  a  response  to  the 
Department  of  Defense  Appropriations 
Act,  Pub.  L.  103-139,  which  was 
enacted  on  November  11,  1993. 


This  program  continues  under  Pub.  L. 
103-335  (the  Act),  enacted  on 
September  30, 1994.  Section  8094A  of 
the  Act  states  that  funds  appropriated  to 
the  Department  of  Defense  (DOD)  for 
Operations  and  Maintenance  Defense- 
Wide,  not  less  than  $8,000,000  shall  be 
made  available  until  expended  to  the 
Administration  for  Native  Americans. 
Provided  that  such  funds  shall  be  made 
available  only  for  the  mitigation  of 
environmental  impacts,  including 
training  and  technical  assistance  to 
tribes,  related  administrative  support, 
the  gathering  of  information, 
documenting  of  environmental  damage, 
and  developing  a  system  for  prioritizing 
of  mitigation,  on  Indian  lands  resulting 
from  Department  of  Defense  activities. 
This  program  announcement  primarily 
focuses  on  planning  projects  that 
investigate  the  feasibility  of  tribal 
energy  sales  through  energy 
development,  as  a  means  of  mitigating 
Indian  lands.  Mitigation  as  defined  in 
40  CFR  1508.20  includes  "(e) 
Compensating  for  the  impact  by 
replacing  or  providing  substitute 
resources  or  environments". 

Application  Kit 

Application  kits,  are  approved  by  the 
OMB  under  control  number  0980-0204, 
which  expired  August  31,  1999.  ANA 
has  asked  OMB  for  a  six-month 
extension  to  use  the  kit  while  a  new 
version  is  developed,  reviewed  and 
approved.  We  anticipate  that  the  new 
kit  will  be  available  in  January  2000. 
The  current  kit  remains  valid  and 
contains  the  necessary  forms  and 
instructions  to  apply  for  a  grant  under 
this  program  aimouncement. 

Application  kits  may  be  obtained 
from  ANA  training  and  technical 
assistance  providers.  ANA  employs 
contractors  to  provide  short-term 
training  and  technical  assistance  (T/TA) 
to  eligible  applicants.  T/TA  is  available 
under  these  contracts  for  a  wide  range 
of  needs;  however,  the  contractors  are 
not  authorized  to  write  applications. 
The  T/TA  is  provided  at  no  cost. 

To  obtain  an  application  kit  and/or 
training  and  technical  assistance, 
applicants  are  encouraged  to  contact  the 
appropriate  T/TA  provider  within  the 
appropriate  service  area.  Each 
contractor's  telephone  number  is  listed 
below.  You  may  also  call: 
Administration  for  Native  Americans, 
Applicant  Help  Desk,  202-690-7776;  or 
visit  ANA'S  web  site  listing  of  current 
providers  at:  www.acf.dhhs.gov/ 
programs/ana. 

The  ANA  technical  assistance 
providers  for  this  announcement  are  in 
four  areas  divided  as  follows: 


Area  I,  Eastern  serves  federally 
recognized  Tribes  in  AL,  AR,  CT,  DE,  FL, 
GA,  IL,  IN.  KY,  KS.  LA,  MA.  MD.  ME. 
MI.  MN.  MS.  NC.  NH,  Nf.  NY.  OH.  PA. 
RI.  SC.  TN.  VA.  VT.  WI.  and  WV. 
(Native  American  Management  Services, 
Inc.  888-221-9686  toll  free  or  703^^21- 
2226) 

Area  2,  Central  federally  recognized 
Tribes  in  AZ.  CO.  lA.  KS.  ND.  ND.  NE. 
NM.  MO.  MT.  OK.  SD.  UT.  WY.  NV.  ID. 
and  TX.  (RJS  and  Associates,  Inc.  888- 
838-4757  toll  free) 

Area  3.  Western  serves  federally 
recognized  Tribes  in  CA.  OR  and  WA. 
(Development  Associates,  Inc.  800-666- 
9711  toll  fr«e  or  (925-935-9711) 

Area  4,  Alaska  serves  all  eligible 
applicants  in  AK.  (Native  American 
Management  Services,  Inc.  877-770- 
6230  toll  free  or  907-770-6230) 

Copies  of  this  program  announcement 
and  many  of  the  required  forms  may  be 
obtained  electronically  at  the  ANA 
Worid  Wide  Web  Page: 
www.acf.dhhs.gov/programs/ana. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  all  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ANA  Worid  Wide  Web  Page 
containing  electronic  copies  of  the 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

DATES:  The  closing  date  for  submission 
of  applications  is  March  10,  2000. 

Part  I:  Supplementary  Information 

A.  Introduction  and  Purpose 

The  program  announcement  states  the 
continued  availability  of  unobligated 
fiscal  year  1995  financial  assistance  to 
eligible  applicants  using  DOD  funds 
under  Pub.  L.103-335.  The  purpose  of 
funds  available  under  this 
aimouncement  is  for  planning  projects 
that  examine  the  feasibility  for  Tribal 
energy  sales  through  energy  resources  as 
a  means  to  mitigate  damages  done  by 
IX3D. 

Financial  assistance  awards  made 
under  this  program  announcement  will 
be  on  a  competitive  basis  and  the 
proposals  will  be  reviewed  against  the 
evaluation  criteria  in  this 
announcement. 

The  Federal  government  recognizes 
that  substantial  environmental 
problems,  resultant  from  defense 
activities,  exist  on  Indian  lands.  It  also 
recognizes  its  special  Trust 
responsibility  tq^Drotect  the  land  and 
resources  of  Tribal  lands  as  well  as  the 
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health  and  safet  r  of  Tribal  communities. 
Therefore,  ANA  and  DOD  have  joined 
together  to  assis  those  Indian  Tribes 
and  Alaska  Nati  /es  who  have  been 
affected  by  DOD  activities  to  plan  for 
the  developmen ;  of  their  own  technical 
capabilities  and  management  capacity  to 
remediate  or  mi  igate  those  impacts. 

It  is  recognize  i  that  the  economic, 
social  and  politi  :al  integrity  of  Indian 
Tribes  and  Alasi  :a  Natives  as  well  as 
their  specializec  cultural  knowledge 
and  values  are  important  considerations 
in  the  planning  of  strategies  to  mitigate 
the  social  and  e<  onomic  impacts  of 
environmental  damage  sustained  by 
those  lands  from  DOD  activities. 

Indian  Tribes  and  Alaska  Natives  are 
experiencing  un  jrecedented  population 
growth  but  their  economies  are  not  fully 
developed  to  su!  tain  their  communities. 
As  a  result  the  d  svelopment  of 
sustainable  locai  economies  is  a  major 
goal  shared  by  Ii  idian  Tribes  and  Alaska 
Native  villages  v  rith  the  federal 
government.  Therefore  the  plans 
developed  by  Indian  Tribes  and  Alaska 
Native  villages  ti  •  mitigate  the  affects  of 
impacts  to  their  ands  and  communities 
resultant  from  D  3D  activities  are 
expected  to  refle  ct  their  priority  for 
social  and  econc  mic  development. 

An  emergent  a  spect  of  Inaian  and 
Alaska  Native  sc  cial  and  economic 
development  are  the  opportunities  to 
address  the  serv  ce  issues  and  costs  of 
electric  power  n  ade  possible  by  new 
Federal  electrici  y  policies.  The  Western 
Area  Power  Adn  linistration  (WAP A) 
and  Bonneville  Power  Administration 
(BPA),  electric  pawer  marketing 
agencies  of  the  E  epartment  of  Energy 
are,  for  the  first  I  ime  since  the 
construction  of  1  ederal  water  projects 
by  the  Army  Coi  os  of  Engineers  and  the 
Bureau  of  Reclai  lation,  making  direct 
allocations  to  Ini  lian  Tribes. 
Additionally,  thi  i  government  regulated 
electricity  indus  ry  is  moving  toward 
open  competitio  i  through  Federal  and 
state  restructurii  g  processes.  These 
policy  changes  c  ften  referred  to  as 
"deregulation"  p  resent  opportunities  for 
energy/electricit  /  development  as 
strategies  that  in  pact  mitigation. 

ANA  recogniz  !s  that  energy 
conservation.  m<  nagement  and 
development  rec  uire  comprehensive 
and  integrated  p  anning  to  allow  for 
local  Tribal  and  Alaska  Native  values 
and  priorities  to  je  expressed  in  their 
own  policy  and  )rograms  that  develop 
their  regulatory,  management  and 
energy  conserva  ion  capabilities.  Under 
this  one  time  on  y  announcement, 
proposals  will  b(  accepted  from  eligible 
applicants  for  as  iistance  in  planning  for 
energy/electricit  r  conservation  or 
alternative  or  rei  ewable  energy  resource 


development,  management  or 
development.  Proposals  for 
implementing  projects  related  to 
electricity  and  energy  will  not  be 
accepted  under  this  program 
announcement. 

B.  Proposed  Projects  to  be  Funded 

The  purpose  of  this  announcement  is 
to  invite  single  year  (twelve  to 
seventeen  month)  proposals  from 
eligible  applicants  to  undertake  Tribal 
specific  planning  for  using  energy/ 
electricity  strategies  for  mitigating 
social,  economic  community  impacts 
arising  from  environmental  damage  to 
Indian  lands  by  DOD  activities. 

ANA  continues  its  policy  that  an 
applicant  may  only  submit  one 
application  imder  this  competitive  area 
and  no  applicant  may  receive  more  than 
one  grant  in  any  of  ANA's  competitive 
areas.  ANA  introduces  two  new 
requirements  within  the  review  criteria 
for  budgets  in  applications.  All 
applicants  must  clearly  demonstrate  a 
plan  for  an  employee  fringe  benefit 
package,  which  includes  an  employee 
5%  retirement  plan  benefit,  and  the 
funding  of  travel  for  key  personnel  to 
attend  post-award  grant  management 
and  administration  training  sponsored 
by  ANA. 

Applicants  may  only  apply  for 
planning  projects  of  up  to  1 7  months 
duration.  The  following  are  some  areas 
of  known  opportunity.  ANA  intends 
these  to  be  viewed,  as  examples  that 
may  relate  to  Tribal  or  community 
specific  concerns  and  applicants  will 
identify  their  own  local  priorities  in 
their  applications.  (It  is  expected  that 
applicants  may  identify  additional  areas 
of  concern  in  their  applications): 

•  Data  gathering  and  planning 
requirements  for  making  application  for 
allocation  of  electric  power  from  a 
Federal  Power  Marketing 
Administration,  e.g.  Western  Area 
Power  Administration  (WAPA)  and 
Bonneville  Power  Administration 
(BPA).  These  data  collections  may  range 
from  documenting  the  size  and  peak 
consumption  levels  of  electricity  by  the 
Tribe  or  community  to  documenting  the 
number  and  types  of  electricity 
consumers  within  Tribal  jiuisdiction  to 
more  sophisticated  long  range  Integrated 
Electricity  Resource  Plans,  or 

•  Plans  to  investigate  the 
development  of  local  energy  resources 
such  as  wind,  solar,  natural  gas,  coal, 
biomass,  geothermal  or  co-generation  of 
electric  power  that  may  be  dispersed 
generation. 

•  Development  of  an  integrated 
energy  resource  and  infrastructure  plan 
that  takes  into  account  the  local 
conventional  and  renewable  energy 


resource  base  of  Indian  Tribes  and 
Alaska  Native  villages. 

•  Development  of  energy  efficiency 
and  conservation  to  reduce  the  cost  and 
consumption  of  energy  without 
reducing  economic  and  social  well 
being.  Often  the  money  saved  from  well 
developed  plans  for  energy  conservation 
exceed  the  costs  of  implementing  the 
conservation  plan,  providing  a  means  to 
implement  the  plan  with  existing 
resources. 

•  Development  of  plans  to  achieve  a 
balanced  and  sustainable  energy  supply 
that  is  reliable  and  affordable  by 
aggregating  the  Tribe's  electricity  load 
for  bulk  purchasing. 

The  p\u"pose  of  grants  funded  through 
this  program  aimouncement  is  to 
promote  planning  for  energy  self- 
determination  among  American  Indian 
Tribes.  Research  and  planning  is  needed 
for  a  comprehensive  review  of  tribal 
energy  resources.  Energy  planning  is  a 
complex  endeavor  that  takes  into 
consideration  the  following: 

•  Existing  energy  usage, 

•  Historical  trends  of  energy 
consumption, 

•  Tribal  demographics, 

•  Changes  in  patterns  of  energy  using 
behavior, 

•  Presently  available  sources  of 
energy  to  meet  energy  loads, 

•  Future  planned  sources  of  energy  to 
meet  future  energy  loads, 

•  Energy  resource  requirements 
beyond  existing  energy  plans, 

•  Capital  requirements  and 
availability  for  energy  projects. 

The  following  bullets  provide 
descriptions  of  activities  .that  are 
consistent  with  the  philosophy  of  this 
program  announcement.  Proposed 
activities  should  be  tailored  to  reflect 
the  energy  development  needs  of  the 
local  community  and  should  be 
consistent  and  supportive  of  the 
proposed  project  activities.  The  types  of 
planning  projects  which  ANA  may  fund 
will  address  some  or  all  of  the  following 
topics  or  similar  topics: 

•  Studies  of  reservation  energy  load 
profiles  and  load  forecasts  including 
specific  studies  of  residential, 
commercial,  and  industrial  energy  end- 
use  applications; 

•  Analysis  of  utility  records  of  energy 
consumption  by  customer  and  customer 
class; 

•  Identification,  quantification  and 
description  of  the  energy  use  of  Tribal 
members  that  are  not  served  with  utility 
connected  services  today,  but  who  may 
be  so  served  in  the  future; 

•  Tribal  demographics; 

•  Determination  of  energy  growth 
profiles  among  all  energy  segments  of 
the  Tribe  residential,  commercial,  and 
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industrial.  These  growth  profiles  should 
be  described  as  ranges  above  and  below 
an  average  expected  growth  for  a  period 
of  at  least  10  years: 

•  Identification  and  evaluation  of 
existing  energy  resources  that  serve 
current  Tribal  loads; 

•  Identification  and  evaluation  of 
future  energy  resources  currently 
planned  by  the  Tribes  or  others  (e.g., 
utility  companies)  to  meet  futme  Tribal 
loads; 

•  Review  and  evaluation  of  the 
sufficiency  of  existing  and  planned 
energy  resources  to  meet  Tribal  loads 
both  today  and  in  the  future; 

•  Identification  and  review  of 
alternatives  to  existing  plans  for  meeting 
futiu-e  Tribal  electricity  load  growth, 
including  both  traditional  sources  {e.g., 
coal,  oil,  propane,  diesel,  and  gas-fired 
generation)  and  non-traditional  sources 
(e.g.,  fuel  cells,  photovoltaic  cells,  wind 
turbines,  etc.). 

•  Review  of  "village  electrification" 
opportunities  for  non  grid-connected 
local  distribution  systems  and 
distributed  generation  (i.e.  generation 
located  at  or  near  the  load  and  scaled  to 
the  load,  not  a  central  generation  plant 
feeding  power  to  the  grid); 

•  Identification  of  feasible  co- 
generation  opportunities  to  maximize 
both  the  efficiency  of  energy  utilization 
and  the  economic  development 
potential  for  the  Tribal  community.  (Co- 
generation  facilities  are  agricultural  or 
industrial  facilities  co-located  with 
generation  facilities  that  use  the  heat  of 
the  generator  as  well  as  its  power.); 

•  Identification  of  opportimities  to 
develop  power  projects  or  other  energy 
projects  for  export  off  Tribal  lands  to  the 
energy  marketplace; 

•  Source  of  capital  requirements  for 
development  of  energy  resources. 

The  following  is  a  list  of  major 
Federal  environmental  legislation  that 
should  be  recognized  in  a  regulatory 
review  as  all  Federal,  state  and  local 
regulatory  requirements,  which  could 
have  major  impacts  in  the  planning 
phase. 

•  Indian  Environmental  General 
Assistance  Program  Act  of  1992; 

•  Clean  Air  Act  (CAA); 

•  Clean  Water  Act  (CWA); 

•  Safe  Drinking  Water  Act  (SDWA); 

•  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA); 

•  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (MPRSA); 

•  Toxic  Substances  Control  Act 
(TSCA); 

•  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA); 

•  Nuclear  Waste  Policy  Act  of  1982 
(NWPA); 


•  Comprehensive  Environmental 
Resource  Conservation  and  Liability  Act 
(CERCLA  or  Superfund); 

•  Resoiuce  Conservation  and 
Recovery  Act  of  1976  (RCRA); 

•  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA); 

•  National  Environmental  Policy  Act 
ofl969(NEPA); 

•  Title  XXVI  of  the  National  Energy 
Policy  Act  of  1992. 

Other  Federal  legislation  that  should 
be  included  in  the  regulatory  review 
and  that  should  be  of  assistance  are  the 
tribal  specific  legislative  acts,  such  as: 

•  American  Indian  Religious  Freedom 
Act; 

•  National  Historic  Preservation  Act 
of  1991; 

•  Indian  Environmental  Regulatory 
Enhancement  Act  of  1990; 

•  Native  American  Graves  Protection 
and  Repatriation  Act  of  1990. 

Other  regulatory  considerations  could 
involve  applicable  tribal,  village,  state 
and  local  laws,  codes,  ordinances, 
standards,  etc.  which  should  also  be 
reviewed  to  assist  in  plaiming,  the 
mitigation  design,  and  development  of 
the  comprehensive  mitigation  strategy. 

C.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply: 

•  Federally  recognized  Indian  tribes; 

•  Nonprofit  Alaska  Native 
Community  entities,  including  Alaska 
Native  villages,  or  tribal  governing 
bodies  (IRA  or  traditional  councils)  as 
recognized  by  the  Biu"eau  of  Indian 
Affairs; 

•  Nonprofit  Alaska  Native  Regional 
Associations  and/or  Corporations  with 
village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

Applicants  must  comply  with  the 
following  administrative  policies: 

•  Current  grantees  funded  under  the 
previous  DOD  announcement  dated 
January  22,  1999  who  wish  to  apply  for 
another  phase  of  phases  should  apply 
under  ANA's  FY  2000  SEDS  program 
announcement  dated  August  17,  1999. 
[Program  Announcement  No.  93612- 
001)  or 

•  Applicants  interested  in  applying 
for  one  or  more  of  the  phases  described 
in  the  January  22,  1999  announcement 
should  apply  under  SEDS,  provided  the 
applicant  does  not  have  a  current  SEDS 
grant  or  has  a  SEDS  grant  that  expires 
no  later  than  September  29,  2000.  ANA 
does  continue  however,  its  policy  that 
an  applicant  may  only  submit  one 
application  per  competitive  area  and 
may  only  receive  one  grant  per 
competitive  area. 

•  An  application  ft-om  a  federally 
recognized  Tribe,  Alaska  Native  Village 


or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
tribe,  unless  the  application  includes  a 
Tribal  resolution  which  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  understanding 
that  the  other  applicant's  project 
supplants  the  Tribe's  authority  to 
submit  an  application  xmder  that 
specific  competitive  area  both  for  the 
current  competition  and  for  the  duration 
of  the  approved  grant  period,  should  the 
application  be  funded. 

•  If  a  federally  recognized  Tribe  or 
Alaska  Native  village  chooses  not  to 
apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  imderstanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
imder  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  diuBtion  of  the  approved  grant 
period,  should  the  application  be 
funded. 

D.  Available  Funds 

Subject  to  availability  of  funds, 
approximately  $1  million  of  financial 
assistance  is  available  under  this 
program  announcement  for  eligible 
applicants.  It  is  expected  that  about  15 
awards  will  be  made,  ranging  from 
$50,000  to  $100,000. 

Each  eligible  applicant  described 
above  can  receive  only  one  grant  award 
under  this  announcement. 

E.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  five  (5) 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions.  The  funds  for  the 
match  must  be  from  a  private  source,  or 
state  source  where  the  funds  were  not 
obtained  from  the  Federal  government 
by  the  state,  or  a  Federal  source  where 
legislation  or  regulation  authorizes  the 
use  of  these  funds  for  matching 
purposes  (e.g.  Indian  Self-Determination 
and  Education  Assistance  funds, 
through  the  Department  of  Interior  and 
the  Department  of  Health  and  Human 
Services). 

Therefore,  a  project  requesting 
$100,000  in  Federal  funds  must  include 
a  match  of  at  least  $5,263  (5%  total 
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ANA  staff  cannot  respond  to  requests 
for  information  regarding  funding 
decisions  prior  to  the  official 
notification  to  the  applicants. 

After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  recommendations  for 
improving  the  application. 

3.  Appecd  of  Ineligibility 

Applicants  who  are  excluded  ft'om 
competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19,  1996  (61  FR  42817). 

G.  Criteria 

The  evaluation  criteria  are: 

(1)  Goals  and  Available  Resources  (30 
points): 

(a)  The  application  presents  specific 
planning  goals  relating  to  a  proposed 
tribal  energy  retail  project.  "The 
application  explains  how  the  tribe  or 
village  intends  to  achieve  those  goals 
identified  in  the  application  and  clearly 
documents  the  involvement  and  support 
of  the  community  in  the  plaiming 
process  and  implementation  of  the 
proposed  project.  ANA  encourages  the 
planning  process  to  include  community 
involvement.  The  above  requirement 
may  be  met  by  submission  of  a 
resolution  by  a  tribe  or  tribal 
organization  stating  that  community 
involvement  has  occurred  in  the  project 
planning  and  will  occur  in  the 
implementation  of  the  project. 

(o)  The  application  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  community  you  serve  and 
nature  of  the  proposal  being  made,  will 
influence  the  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning  or  may 
determine  that  additional  community 
support  work  is  necessary. 

(c)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  The  Tribe  can 
address  work  already  underway.  These 
resources  may  be  personnel,  facilities, 
vehicles  or  financial  and  may  include 


other  Federal  and  non-Federal 
resources. 

These  resources  should  be 
documented  by  letters  of  commitment  of 
resources,  not  merely  letters  of  support. 
"Letters  of  commitment"  are  binding 
when  they  specifically  state  the  nature, 
the  amount,  and  conditions  under 
which  another  agency  or  organization 
will  support  a  project  funded  with  ANA 
funds.  "Letters  of  support"  merely 
express  another  organization's 
endorsement  of  a  proposed  project. 
Support  letters  are  not  binding 
commitment  letters  or  do  not  factually 
establish  the  authenticity  of  other  r 

resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  Statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources  and  therefore  carry  less 
significance. 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  demonstrates  the 
successful  management  of  prior  or 
current  projects  of  similar  scope  by  the 
organization  and/or  by  the  individuals 
designated  to  manage  the  project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Objective  Work  Plan  and  in  the 
proposed  budget.  Position  descriptions 
very  clearly  describe  each  position  and 
its  duties  and  clearly  relate  to  the 
personnel  staffing  required  to  achieve 
the  project  objectives.  Resumes  and/or 
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proposed  position  descriptions 
demonstrate  that  the  proposed  staff  are 
or  will  be  qualified  to  carry  out  the 
project  activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
qualifications  and/or  specialized  skills 
necessary  for  overall  quality 
management  of  the  project.  Resumes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities  (30  points). 

The  Objective  Work  Plan  in  the 
application  includes  project  objectives 
and  activities  related  to  the  long  term 
goals  for  each  budget  period  proposed 
and  demonstrates  that  these  objectives 
and  activities: 

•  Are  measurable  and/or  quantifiable; 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
mitigation  of  impacts  to  the 
environment; 

•  Clearly  relate  to  the  tribe  or  village 
long-range  goals  which  the  project 
addresses; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  Indicate  when  the  objective,  and 
major  activities  under  each  objective 
will  be  accomplished; 

•  Specify  who  will  conduct  the 
activities  under  each  objective;  and 

•  Support  a  project  that  will  be 
completed,  self-sustaining,  and  leads 
the  Tribe  to  an  action  plan. 

(4)  Results  or  Benefits  Expected  (20 
points). 

The  proposed  project  will  result  in 
specific  measurable  outcomes  for  each 
objective  that  will  clearly  contribute  to 
the  completion  of  the  project  and  will 
help  the  tribe  or  village  meet  its  goals. 
The  specific  information  provided  in 
the  application  on  expected  results  or 
benefits  for  each  objective  is  the  basis 
upon  which  the  outcomes  can  be 
evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  points) 

There  is  a  detailed  budget  provided 
which: 

•  Fully  explains  the  budget. 

•  Justifies  each  line  item  in  the 
budget  categories  in  Section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source. 

•  Explains  sufficiently  cost  and  other 
detail  to  facilitate  the  determination  of 
cost  allowability  and  the  relevance  of 
these  costs  to  the  proposed  project. 


•  Demonstrates  that  the  funds 
requested  are  appropriate  and  necessary 
for  the  scope  of  the  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  The 
applicant  must  provide  a  retirement 
plan  fringe  benefit  for  grant  funded 
employees  salaries  of  five  (5)  percent. 

•  ANA  considers  a  retirement  plan  to 
be  a  necessary,  reasonable  and 
allowable  cost  in  accordance  with  OMB 
rules.  Minimum  standards  for  an 
acceptable  retirement  fringe  benefit  plan 
are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  An  alternate  proposal  may 
be  submitted  for  review  and  approval 
during  grant  award  negotiations. 
Alternate  proposals  may  include  the  use 
of  Individual  Retirement  Accounts, 
Money  Purchase  Pension  Plans.  Defined^ 
Benefit  Pension  Plans,  Combination 
Plans,  etc.  In  no  case  will  a  non- 
qualified deferred  compensation  plan, 
e.g..  Supplemental  Executive  Retirement 
Plan  (SERPs)  or  Executive  Bonus  Plan 

be  accepted. 

H.  Contact  Information 

Contact  the  ANA  Applicant  Help 
Desk  at  202-690-7776  for  assistance. 
You  may  also  contact  Sharon  McCully 
at  (202)  690-7776,  or  e-mail  to 
smccully@acf.dhhs.gov. 

/.  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

(1)  Program  Guidance: 

•  The  Administration  for  Native 
Americans  will  fund  projects  that 


present  the  strongest  prospects  for 
meeting  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone. 

•  In  discussing  the  problems  being 
addressed  in  the  application,  relevant 
historical  data  should  be  included^o 
that  the  appropriateness  and  potential 
benefits  of  the  proposed  project  will  be 
better  understood  by  the  reviewers  and 
decision-maker. 

•  Supporting  docimientation,  if 
available,  should  be  included  to  provide 
the  reviewers  and  decision-maker  with 
other  relevant  data  to  better  understand 
the  scope  and  magnitude  of  the  project. 

(2)  Technical  Guidance: 

•  Applicants  are  strongly  encouraged 
to  have  someone  other  than  the  author 
apply  the  evaluation  criteria  in  the 
program  announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  its  quality 
and  potential  competitiveness  in  the 
review  process. 

•  ANA  will  accept  only  one 
application  under  this  program 
announcement  from  any  one  applicant. 
If  an  eligible  applicant  sends  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  an  Indian  tribe, 
Alaska  Native  Village  or  other  eligible 
organization  must  be  submitted  by  the 
governing  body  of  the  applicant. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
(tribal  official  or  designate)  who  can  act 
with  full  authority  on  behalf  of  the 
applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page  and  that  a  table  of 
contents  be  provided.  The  page 
numbering,  along  with  simple  tabbing  of 
the  sections,  would  be  helpful  and 
allows  easy  reference  during  the  review 
process. 

•  Two  (2)  copies  of  the  application 
plus  the  original  are  required. 

•  The  Cover  Page  should  be  the  first 
page  of  an  application,  followed  by  the 
one-page  abstract. 

•  Section  B  of  the  Program  Narrative 
should  be  of  sufficient  detail  as  to 
become  a  guide  in  determining  and 
tracking  project  goals  and  objectives. 

•  The  applicant  should  specify  the 
entire  length  of  the  project  period  on  the 
first  page  of  the  Form  424.  Block  13. 
ANA  will  consider  the  project 'period 
specified  on  the  Form  424  as  governing. 

•  Line  15a  of  the  Form  424  should 
specify  the  Federal  funds  requested  for 
the  Budget  period. 


1398 


Federal  Register /Vol.  65,  No.  6 /Monday,  January  10,  2000 /Notices 


(3)  Grant  Adr  unistrative  Guidance: 

•  The  application  Form  424  must  be 
signed  by  the  a]  plicant's  representative 
authorized  to  ac  t  with  full  authority  on 
behalf  of  the  ap  Dlicant. 

•  The  Administration  for  Native 
Americans  reco  nmends  that  the  pages 
of  the  applicatic  n  be  numbered 
sequentially  an<  that  a  table  of  contents 
be  provided.  Sii  nple  tabbing  of  the 
sections  of  the  a  pplication  is  also 
helpful  to  the  r€  viewers. 

•  An  applicaqon  with  an  original 
signature  and  tWo  additional  copies  are 
required.  I 

•  The  Cover  Fage  (included  in  the 
Kit)  should  be  ti  le  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

The  applic^t  should  specify  the 
entire  project  le  igth  on  the  first  page  of 
the  Form  424,  B  ock  13.  Should  the 
application  pro]  tose  one  length  of 
project  period  a  id  the  Form  424  specify 
a  conflicting  length  of  project  period, 
iiler  the  project  period 
Form  424  as  the 
request.  ANA  m  ay  negotiate  a  reduction 
of  the  project  period.  The  approved 

shown  on  block  9  of  a 
Financial  Assist  mce  Award. 

Line  15a  of  the  Form  424  should 
specify  the  Fede  ral  funds  requested  for 
the  Budget  Pericd. 

Applicants  may  propose  a  17-month 
project  period. 

(4)  Projects  or  activities  that  generally 
will  not  meet  th  5  purposes  of  this 
announcement: 


ANA  will  consi 
specified  on  the 


Proposals  &  om  consortia  of  tribes  or 
not  specific  with  regard 
and  roles  of  member 


villages  that  are 
to  support  from 
tribes. 
•  The  purchase  of  real  estate  or 


construction. 


Public  reportifag 
collection  of  infi  )rmation 
average  29.5  hoi  rs 
including  the  tine 
instruction,  gathe 
the  data  needed 
collection  of  infi  trmation 

The  following  information 
are  included  in 
announcement 
control  number 
August  31,  1999 


K.  Due  Date  for 
The  closing 


submitted  in 
announcement 


L.  Receipt  of  Applications 

Applications 
delivered  or  mailed 


/.  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13) 


burden  for  this 

is  estimated  to 

per  response, 

for  reviewing 
ring  and  maintaining 
and  reviewing  the 

collections 
I  he  program 
1  ipplication  Kit,  0MB 
)980-0204,  expires 


Receipt  of  Applications 

di  te  for  applications 
response  to  this  program 
March  10,  2000. 


1  nust  either  be  hand 
to  the  address  in 


Part  n,  Section  E,  Application  Process. 
The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  electronically  nor  via 
facsimile  (FAX)  equipment. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1 .  Received  on  or  before  the  deadline 
date  at  the  place  specified  in  the 
program  announcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
the  time  for  the  independent  review 
under  DHHS  GAM  Chapter  1-62 
(Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  Metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  The  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  The  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

Part  n — General  Apftltcation 
Infermatiwa  an«l  Guidance 

A.  Definitions 

Funding  areas  in  this  program 
announcement  are  based  on  the 
following  definitions: 

•  Indian  land  is  defined  as  all  lands 
used  by  American  Indian  tribes  and 
Alaska  Native  Villages. 

•  A  "multi-purpose  community -based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
communify.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  "Budget  Period"  is  the  interval  of 
time  (usually  12  months  but  may  be  up 
to  17  months)  into  which  the  project 


period  is  divided  for  budgetary  and 
funding  purposes. 

•  "Core  administration"  is  funding 
for  staff  salaries  for  those  functions 
which  support  the  organization  as  a 
whole,  or  for  purposes  unrelated  to  the 
actual  management  or  implementation 
of  work  conducted  under  an  ANA 
approved  project.  However,  functions 
and  activities  that  are  clearly  project 
related  are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project. 

•  "Real  Property"  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  "Construction"  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  a  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

B.  Activities  That  Cannot  be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  Objectives  or  activities  for  the 
supporf  of  core  administration  of  an 
organization. 

•  Costs  of  fund  raising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Part  I,  Section  H,  General  Guidance  to 
Applicants. 
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C.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  1 2  3  72 . 

EK  Application  Process 

(1)  Application  Submission  by  Mail: 
Each  application  should  include  one 

signed  original  and  two  (2)  copies  of  the 
grant  application,  including  all 
attachments.  Assurances  and 
certifications  must  be  completed. 
Submission  of  the  application 
constitutes  certification  by  the  applicant 
that  it  is  in  compliance  with  Drug-Free 
Workplace  and  Debarment  and  these 
forms  do  not  have  to  be  submitted.  The 
application  must  be  hand  delivered  or 
mailed  by  the  closing  date  to:  U.S. 
Department  of  Health  and  Hirnian 
Services,  Administration  for  Children 
and  Families.  ACYF/Office  of  Grants 
Management  370  L'Enfant  Promenade, 
S.W..  Mail  Stop  HHH  326-F, 
Washington,  DC  20447-0002,  Attention: 
Lois  B.  Hodge— ANA  No.  93612-002. 

(2)  Application  Submission  by 
Courier: 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  ACYF/Office  of  Grants 
Management,  ACF  Mail  Room,  Second 
Floor  Loading  Dock,  Aerospace  Center 
901  D  Street,  S.W.,  Washington,  DC 
20024,  Attention:  Lois  B.  Hodge,  ANA 
No.  93612-002. 

The  application  must  be  signed  by  an 
individual  authorized:  (1)  To  act  for  the 
applicant  tribe,  village  or  organization, 
and  (2)  to  assiune  the  applicant's 
obligations  under  the  terms  and 
conditions  of  the  grant  award. 

(3)  Application  Consideration: 
The  Commissioner  of  the 

Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  otherwise 
conform  to  this  aimouncement  will  not 
be  accepted  for  review.  (Incomplete 
applications  include  a  missing  Form  SF 
424  or  no  signed  Form  424  or  does  not 
include  proof  of  non-profit  status,  if 
applicable.)  Applicants  will  be  notified 
in  writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
aimouncement  are  subjected  to  a 
competitive  review  and  evaluation 


process.  An  independent  review  panel 
consisting  of  reviewers  familiar  with 
environmental  problems  of  Indian  tribes 
and  Alaska  Native  villages  will  evaluate 
each  application  against  the  published 
criteria  in  this  announcement.  The 
results  of  this  review  will  assist  the 
Commissioner  in  making  final  funding 
decisions. 

•  The  Commissioner's  decision  will 
also  take  into  account  the  comments  of 
ANA  staff,  state  and  Federal  agencies 
having  performance-related  information, 
and  other  interested  parties. 

•  As  a  matter  of  policy  the 
Commissioner  will  make  grant  awards 
consistent  with  the  stated  purpose  of  the 
announcement  and  all  relevant  statutory 
and  regulatory  requirements  imder  45 
CFR  parts  74  and  92  applicable  to  grants 
under  this  announcement. 

•  After  the  Conmiissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  withiif  approximately  120 
days  of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 
for  Native  Americans  staff  cannot 
respond  to  requests  for  funding 
decisions  prior  to  the  official 
notification  to  the  applicants.  The  FAA 
will  state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-Federal  matching 
share  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  January  4,  2000. 
Gary  N.  Kimble, 

Commissioner,  Administration  for  Native 
Americans.  * 

[FR  Doc.  00-432  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  4184-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratioti 

[Docket  No.  99D-5435] 

Draft  Guidance  for  Industry  on 
Photosafety  Testing;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Photosafety  Testing." 
The  draft  guidance  is  intended  to  help 


applicants  decide  whether  they  should 
test  for  photosensitivity  and  assess 
potential  human  risk  for  photochemical 
carcinogenesis  (cancer)  and 
enhancement  of  UV-induced  skin 
carcinogenesis  during  the  development 
of  topically  and  systemically 
administered  drug  products.  The  draft 
guidance  describes  a  consistent, 
science-based  approach  for  considering 
testing.  FDA  is  soliciting  comments  and 
seeking  information  fi-om  interested 
persons  concerning  photosafety  testing. 
DATES:  Submit  written  conunents  on  the 
draft  guidance  docimient  by  April  10. 
2000.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/index.htm.  Submit  vmtten 
requests  for  single  copies  of  the  draft 
guidance  to  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  conunents  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  J.  DeGeorge.  Center  for  Drug 
Evaluation  and  Research  (HFD-024). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-5476. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Photosafety  Testing."  This  draft 
guidance  is  intended  to  help  applicants 
decide  whether  to  test  for 
photosensivity  and  potential  himian  risk 
for  photochemical  carcinogenesis  and 
enhancement  of  UV-induced  skin 
carcinogenesis  by  topically  and 
systemically  administered  drug 
products. 

In  the  absence  of  data  from 
photosensitivity  tests  conducted  in 
animals  or  humans,  warnings  about  the 
potential  for  photosensitization 
generally  have  been  added  to  labels  after 
adverse  reactions  resulted  duiring 
widespread  clinical  use  of  products. 
Identification  of  photosensitivity  effects 
before  widespread  human  exposure  is 
preferable  to  learning  via  adverse  event 
reports.  ^ 

This  draft  guidance  considers:  (1) 
Photosensitivity  and 
photococarcinogenicity,  (2)  testing  of 
drug  product  or  testing  of  drug 
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diaft 


199^) 


ph(it 


substance,  (3)  teeing 
photosensitivity 
photoallergy).  (4 
enhancement  of 
carcinogenesis 
carcinogenicity 
skin).  (5)  reasons 
approach  to  testi  ig 
drugs  for  long 
current  needs  for 

This  Level  1 
issued  consistent 
guidance  practici  (s 
February  27 
represents  the 
on  testing  for 
create  or  confer 
person  and  does 
FDA  or  the  publ 
approach  may 
satisfies  the 
applicable  statutes 

Interested 
April  10,  2000.  s 
Management  Braiich 
written  comments 
Two  copies  of 
submitted,  excep 
submit  one  copy, 
identified  with 
found  in  brackets 
document.  The 
received  comments 
public  examinati  )n 
Management  Brafich 
4  p.m.,  Monday 


for 
photoirritation  and 
testing  for  the 
JV-associated  skin 
(qirect  photochemical 
indirect  effects  in 
for  a  separate 
nonphotosensitizing 
te<m  photosafety,  and  (6) 
assay  development, 
guidance  is  being 
with  FDA's  good 
(62  FR  8961, 
The  draft  guidance 
agency's  current  thinking 
osafety.  It  does  not 
y  rights  for  or  on  any 
lot  operate  to  bind 
An  alternative 
beiused  if  such  approach 
s  of  the 
,  regulations,  or  both, 
may,  on  or  before 
i^bmit  to  the  Dockets 
(address  above) 
on  the  draft  guidance, 
comments  are  to  be 
that  individuals  may 
Comments  are  to  be 

docket  number 
in  the  heading  of  this 
guidance  and 
are  available  for 
in  the  Dockets 
between  9  a.m.  and 
through  Friday. 


an\ 


11 ; 


requ  rements 


pers  )ns 


tie 


draft; 


Dated:  December  29.  1999. 
Margaret  M .  Dotze  , 

Acting  Associate  Cqm/n 
[FR  Doc.  00-429  Fi 
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BILUNO  COOE  4160-01  f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-R-0209  ani  HCFA-R-0245] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Commeet  Request 


Care 


AGENCY:  Health 
Administration, 
In  compliance 
of  section  3506(c 
Paperwork  Reducltion 
Health  Care 
(HCFA),  DepartmjBnt 
Human  Services, 
following 
collections  for 
Interested  person  s 
comments  regard  ng 
estimate  or  any 
collection  of  infohnation 
of  the  following 


Financing 
fflHS. 

(vith  the  requirement 
(2)(A)ofthe 

Act  of  1995,  the 
Financing  Administration 
of  Health  and 
is  publishing  the 
summa  ry  of  proposed 
ic  comment, 
are  invited  to  send 
this  burden 
•  aspect  of  this 

,  including  any 
Subjects  (i)  The 


publ 


necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accm-acy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Medicare  and  Medicaid  Programs: 
Reporting  Outcome  and  Assessment 
Information  Set  (OASIS)  Data  as  Part  of 
the  Conditions  of  Participation  for 
Home  Health  Agencies  {HCFA-3006- 
IFC)  and  Supporting  Regulations  in  42 
CFR  484.11  and  484.20. 

Form  No.:  HCFA-R-0209  (OMB# 
0938-0761). 

Use:  The  information  collection 
requirements  contained  in  the  HCFA- 
3006  regulation  state  that  HHAs  must 
report  data  from  the  OASIS  data  set  as 
a  condition  of  participation  for  HHAs. 
Specifically,  the  above  named  rule 
provides  guidelines  for  HHAs  for  the 
electronic  transmission  of  the  OASIS 
data  set  as  well  as  responsibilities  of  the 
State  agency  or  OASIS  contractor  in 
collecting  and  transmitting  this 
information  to  HCFA.  These 
requirements  are  necessary  to  establish 
a  prospective  payment  system  for  HHAs 
and  to  achieve  broad-based,  measurable 
improvement  in  the  quality  of  care 
furnished  through  Federal  programs. 

Frequency:  As  determined  by  HHA 
and  monthly. 

Affected  Public:  Business  or  other  for 
profit.  Not  for  profit  institutions. 
Federal  Government,  and  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  8,200. 

Total  Annual  Responses:  8,200. 

Total  Annual  Hours:  996,368. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Medicare  and  Medicaid  Programs:  Use 
of  Outcome  and  Assessment 
Information  Set  (OASIS)  as  Part  of  the 
Conditions  of  Participation  for  Home 
Health  Agencies  (HCFA-3007-F)  and 
Supporting  Regulations  in  42  CFR 
484.55. 

Form  No.:  HCFA-R-0245  (OMB# 
0938-0760). 

Use:  These  information  collection 
requirements  revise  the  existing  j 

conditions  of  participation  that  home 
health  agencies  (HHAs)  must  meet  to 
participate  in  the  Medicare  program. 


Specifically,  this  final  rule  requires  that 
each  patient  receive  from  the  HHA  a 
patient-specific,  comprehensive 
assessment  that  identifies  the  patient's 
need  for  home  care  and  that  meets  the 
patient's  medical,  nursing, 
rehabilitative,  social  and  discharge 
planning  needs.  In  addition,  this  final 
rule  requires  that  as  part  of  the 
comprehensive  assessment,  HHAs  use  a 
standard  core  assessment  data  set,  the 
OASIS,  when  evaluating  adult,  non- 
maternity  patients.  These  changes  are  an 
integral  part  of  the  Administration's 
efforts  to  achieve  broad-based 
improvements  in  the  quality  of  care 
furnished  through  Federal  programs  and 
in  the  measurement  of  that  care. 

Frequency:  Upon  patient  assessment. 

Affected  Public:  Business  or  other  for 
profit.  Not  for  profit  institutions. 
Federal  Government,  and  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  8,200. 
-     Total  Annual  Responses:  8,200. 

Total  Annual  Hours:  967,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  desk  officer:  0MB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  10235, 
Washington,  DC  20503. 

Dated:  November  29,  1999. 
John  Parmigiani, 

Acting  HCFA  Reports  Clearance  Officer, 
HCFA  Office  of  Information  Services,  Security 
and  Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-518  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-9005-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — Second  Quarter,  1999 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
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ACTION:  Notice. 


SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  during  April,  May,  and  June 
of  1999,  relating  to  Uie  Medicare  and 
Medicaid  programs.  This  notice  also 
identifies  certain  devices  with 
investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  potentially 
may  be  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT:  It  is 
possible  that  an  interested  party  may 
have  a  specific  information  need  and 
not  be  able  to  determine  fi'om  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  emswer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons. 

Questions  concerning  Medicare  items 
in  Addendum  III  may  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support,  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 
Administration,  C5-16-03,  7500 
Seciuity  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-5248. 

Questions  concerning  Medicaid  items 
in  Addendiun  III  may  be  addressed  to 
Betty  Stanton,  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group,  Health  Care  Financing 
Administration,  S2-26-13.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Office 
of  Clinical  Standards  and  Quality, 
Coverage  and  Analysis  Group,  Health 
Care  Financing  Administration,  C4-11- 
04,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  (410)  786-4633. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Trenesha  Fultz,  Office  of 
Conununications  and  Operations 
Support,  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 
Administration,  C5-12-08,  7500 


Security  Boulevard,  Baltimore,  MD 
21244-1850.  (410)  786-3822. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  effective 
communications  with  regional  offices, 
State  govermnents.  State  Medicaid 
Agencies,  State  Siuvey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  imder  the  authority  granted 
to  the  Secretary  of  the  Department  of 
Health  and  Hiunan  Services  under 
sections  1102,  1871,  1902,  and  related 
provisions  of  the  Social  Seciuity  Act 
(the  Act).  We  also  issue  various 
manuals,  memoranda,  and  statements 
necessary  to  administer  the  programs 
efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
and  guidelines  of  general  applicability 
not  issued  as  regulations  at  least  every 
3  months  in  the  Federal  Register.  We 
published  our  first  notice  June  9,  1988 
(53  FR  21730).  Although  we  are  not 
mandated  to  do  so  by  statute,  for  the 
sake  of  completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month  time 
frame. 

n.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  published 
in  1988,  and  the  notice  published  March 
31, 1993  (58  FR  16837).  Those  desiring 


information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21, 1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda: 

•  Addendum  I  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  dociunents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  HCFA 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 
in  a  transmittal  in  conjimction  with 
information  currently  in  the  manuals. 

•  Addendum  IV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item  we  list  the — 

— Date  published; 

— Federal  Register  citation; 

— Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

— Agency  file  code  number; 

— Title  of  the  regulation; 

— Ending  date  of  the  comment  period 
(if  applicable);  and 

— Effective  date  (if  applicable). 

•  Addendum  V  includes  listings  of 
the  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  numbers  that  have  been 
approved  or  revised  dining  the  quarter 
covered  by  this  notice.  On  September 
19,  1995.  we  published  a  final  rule  (60 
FR  48417)  establishing  in  regulations  at 
42  CFR  405.201  et  seq.  that  certain 
devices  with  an  investigational  device 
exemption  approved  by  the  Food  and 
Drug  Administration  and  certain 
services  related  to  those  devices  may  be 
covered  under  Medicare.  It  is  our 
practice  to  annoimce  all  investigational 
device  exemption  categorizations,  using 
thu  investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  The  listings  are 
organized  according  to  the  categories  to 
which  the  device  numbers  are  assigned 
(that  is,  Category  A  or  Category  B.  and 
identified  by  the  investigational  device 
exemption  number). 

m.  How  to  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
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the  Government 
or  the  National 
Service  (NTIS)  at 
addresses: 


»rinting  Office  (GPO) 
Tpchnical  Information 
the  following 


New  Orders 
Pittsburgh,  PA 


Superintendent  c  f  Documents, 
Government  Pi  inting  Office,  ATTN: 
P.O.  Box  371954, 
15250-7954. 
Telephone  (20;  )  512-1800,  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  ot 

National  Technic  al  Information  Service, 
Department  of  Commerce,  5825  Port 
Royal  Road,  Springfield,  VA  22161, 
Telephone  (70: )  487-4630. 

In  addition,  individual  manual 
transmittals  and  program  Memoranda 
listed  in  this  notifce  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  trans  nittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally ,  all  manuals  are 
available  at  the  fo  llowing  Internet 
address:  http://wvw.hcfa.gov/ 
pubforms/progmi  n.htm. 

B.  Regulations  an  d  Notices 

Regulations  an^  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscrii  le  to  the  Federal 
Register  by  conta  uting  the  GPO  at  the 
address  given  abc  ve.  When  ordering 
individual  copies ,  it  is  necessary  to  cite 

3ublication  or  the 
volume  number  a  id  page  number. 

The  Federal  Re  ;ister  is  also  available 
on  24x  microfich(  and  as  an  online 

GPO  Access.  The 
updated  by  6  a.m. 
each  day  the  Fed^raJ  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Number  1  (January  2,  1994)  forward. 
Free  public  acces  i  is  available  on  a 
Wide  Area  Infora  ation  Server  (WAIS) 
through  the  Inten  et  and  via 
asynchronous  dia  -in.  Internet  users  can 
access  the  databai  e  by  using  the  World 
Wide  Web;  the  Si  perintendent  of 

page  address  is  http:/ 

gov/nara/index.html. 


database  through 
online  database  i< 


by  telnet  to  swais 
log  in  as  guest  (nc 


log  in  as  guest  (nc 
C.  Rulings 


We  publish  rul 
basis.  Interested 


Documents  home 
/www.access.gpo 
by  using  local  WAlS  client  software,  or 


access.gpo.gov,  then 
password  required). 
Dial-in  users  shoi  Id  use 
communications  ;oftware  and  modem 
to  call  (202)  512-|661;  type  swais,  then 
password  required). 


1  ngs  on  an  infrequent 
i  idividuals  can  obtain 


copies  from  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  beginning 
with  those  released  in  1995,  are 
available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA 's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  Ust  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVm,  and  XD(  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1995.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 

OP Home/ssact/comp-toc.htm.)  The 

remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  futiu-e  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

rv.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1,400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 


and  retain  at  least  one  copy  of  most 
Federal  goverimient  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  III,  along  with  the 
HCFA  publication  and  transmittal 
nimibers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Intermediary  Manual,  Part  1- 
Fiscal  Administration  (HCFA  Pub.  13-1) 
transmittal  entitled  "General,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6-3  and  the  HCFA  transmittal 
niunber  129. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  December  21, 1999. 

Elizabeth  Cusick, 

Director,  Office  of  Communications  and 
Operations  Support. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

June  4,  1998  (63  FR  30499) 
August  11, 1998  (63  FR  42857) 
September  16,  1998  (63  FR  49598) 
December  9,  1998  (63  FR  67899) 
May  11,  1999  (64  FR  25351) 
November  2, 1999  (64  FR  59185) 
December  7,  1999  (64  FR  68357) 

Addendum  n 

Description  of  Manuals,  Memoranda, 
and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9,  1988,  at  53  FR 
21730  and  supplemented  on  September 
22,  1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21,  1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16,  1992  (57  FR  47468). 


Trans.  No. 


129 


412 


1773 
1774 
1775 
1776 
1777 


123 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions 

[April  1999  through  June  1999] 


Manual/Subject/Publication  No. 


Intermediary  Manual 

Part  1— Fiscal  Administration 

(HCFA  Pub.  13-1) 

(Superintendent  of  Documents  No.  HE  22.8/&-3) 


General. 

Instructions  for  Completing  the  HCFA-750A/B,  Contractor  Financial  Reports 

Due  Date. 

Certification. 

Instructions  for  Completing  the  HCFA-751A/B,  Status  of  Accounts  Receivable. 

Line  Item  Instructions. 


Intermediary  Manual 

Part  2— Audits-Reimbursements  Program  Administration 

(HCFA  Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22.8/6-2) 


List  of  Medical  Review  Codes,  Categories,  and  Conversion  Factors. 


Intermediary  Manual 

Part  3 — Claims  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Documente  No.  HE  22.8/6) 


Screening  Pap  Smears  and  Screening  Pelvic  Examinations. 

Prostate  Cancer  Screening  Tests  and  Procedures. 

Transmittal  1775  was  omitted  from  the  sequence  and  will  never  be  released. 

HCFA  Common  Procedure  Coding  System  for  Hospital  Outpatient  Radiology  Services  and  Other  Diagnostic  Procedures 

Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients. 


Carriers  Manual 

Part  1 — Fiscal  Administration 

(HCFA  Pub.  14-1) 

(Superintendent  of  Documents  No.  HE  22.8^-2) 


General. 

Instructions  for  Completing  the  HCFA-750B,  Contractor  Financial  Reports. 

Due  Date. 

Certification. 

Instructions  for  Completing  the  HCFA-751A/B,  Status  of  Accounts  Receivable. 

Line  Item  Instructions. 


Carriers  Manual 

Part  3 — Claims  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


1631 
1632 
1633 


1634 

1635 
1636 
1637 
1638 
1639 


Area  Carrier-Supplier's  Services. 
Correct  Coding  Initiative. 
Positron  Emission  Tomography  Scans. 

Conditions  of  Coverage  of  Positron  Emission  Tomography  Scans  for  Recurrence  of  Colorectal  Cancer,  Staging  and  Charac- 
terization of  Lymphoma,  and  Recurrence  of  Melanoma. 
Billing  Requirements  for  Positron  Emission  Tomography  Scans. 

HCFA  Common  Procedure  Coding  System  and  Modifiers  for  Positron  Emission  Tomography  Scans. 
Claims  Processing  Instructions  for  Positron  Emission  Tomography  Scan  Claims. 
Pancreas  Transplants. 
Billing  for  Pancreas  Transplants. 

Transmittal  number  1635  was  omitted  from  the  sequence  and  will  never  be  released. 
Chiropractors. 

Prostate  Cancer  Screening  Tests  and  Procedures. 
Colorectal  Cancer  Screening. 

Private  Contracts  Between  Beneficiaries  and  Physician/Practitioners.  ==, 

General  Rules  of  Private  Contracts. 
Effective  Date  of  the  Opt  Out  Provision. 
Definition  of  Physician/Practitioners. 
When  a  Physician  or  Practitioner  Opts  Out  of  Medicare. 
Definition  of  a  Private  Contract. 

Physician  or  Practitioner  Who  Has  Never  Enrolled  in  Medicare. 
The  Relationship  Between  This  Provision  and  Medicare  Participation  Agreements. 
Participating  Physicians  and  Practitioners. 
Physicians  or  Practitioners  Who  Choose  to  Opt  Out  of  Medicare. 


1404 


Trans.  No. 


1640 
1641 


21 


A-99-13 

A-99-14 
A-99-15 
A-99-16 
A-99-17 
A-99-18 
A-99-19 
A-99-20 
A-99-21 
A-99-22 
A-99-23 
A-99-24 
A-99-25 
A-99-26 
A-99-27 
A-99-28 
A-99-29 
A-99-30 


B-99-13 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  1999  through  June  1999] 


Manual/Subject/Publication  No. 


Maintaining  Infomnation  on  Opt  Out  Physicians. 

Informing  Managed  Care  Plans  Who  the  Opt  Out  Physicians  or  Practitioners  Are. 

Infonning  the  National  Supplier  Clearinghouse  Who  the  Opt  Out  Physicians  or  Practitioners  Are. 

Organizations  that  Furnish  Physician  or  Practitioner  Services. 

Private  Contracting  Rules  When  Medicare  is  the  Secondary  Payer. 

System  Identification. 

Emergency  and  Urgent  Care  Situations. 

Denial  of  Payment  to  Employers  of  Opt  Out  Physicians  and  Practitioners. 

Denial  of  Payment  to  Beneficiaries  and  Others.  ^     „      .  .  „     . . 

Payment  of  Medically  Necessary  Services  Ordered  or  Prescribed  By  an  Opt  Out  Physician  or  Practitioner. 

Mandatory  Claims  Submission. 

Claims  Denial  Notices  to  Opt  Out  Physicians  and  Practitioners. 

Claims  Denial  Notices  to  Beneficiaries. 

Effect  of  Beneficiary  Agreements  Not  to  Use  Medicare  Coverage. 

When  Payment  May  Be  Made  to  a  Beneficiary  for  Service  of  an  Opt  Out  Physician  or  Practitioner. 

Requirements  of  a  Private  Contract. 

Requirements  of  the  Opt  Out  Affidavit. 

Failure  to  Property  Opt  Out. 

Failure  to  Maintain  Opt  Out. 

Actions  to  be  Taken  in  Cases  of  Failure  to  Maintain  Opt  Out. 

Non-Participating  Physicians  or  Practitioners  Who  Opt  Out  of  Medicare. 

Excluded  Physicians  and  Practitioners. 

Relationship  to  Non-Covered  Services. 

The  Difference  Betv»feen  Advance  Beneficiary  Notices. 

Registration  and  Identification  of  Physicians  or  Practitioners  Who  Opt  Out. 

Definition  of  Emergency  and  Urgent  Care  Situations. 

Renewal  of  Opt  Out. 

Earty  Tennination  of  Opt  Out. 

Appeals. 

Application  to  Medicare+Choice  Contracts. 

Reporting. 

Bone  Mass  Measurements. 

Medicare  Participating  Physician  or  Supplier  Agreement. 


Carriers  Manual 

Part  4— Professional  Relations 

(HCFA  Pub.  14-4) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


Appeals. 


Program  Memorandum 

Intermediaries  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Reopenings  for  Sole  Community  Hospital  and  Medicare  Dependent  Hospital  Cost  Reports  Due  to  »he  Change  to  the  Cost 

Report  Instmctions  in  Calculating  the  Hospital-Specific  Amount  on  Fomi  HCFA-2552-96  and  Fonn  HCFA-2552-92. 
Positron  Emission  Tomography  Scans. 
Cryosurgery  of  the  Prostate  Gland. 

Claims  Processing  Instructions  for  Pancreas  Transplantation. 
Claims  Processing  Instructions  for  Cost  Outlier  Bills  With  Benefits  Exhausted. 
Clanfication  of  Provider  Cost  Report  Filing  Requirements. 

Removal  of  Edits  Requiring  Providers  to  Submit  Home  Health  Claims  in  Sequence. 
Payment  Safeguard  Review  of  Skilled  Nursing  Facility  Prospective  Payment  Bills. 
Claims  Processing  Instructions  for  Hospice  Claims  Received  Out  of  Sequence. 
Intemnediary  Review  of  Hospital  Admission  Questionnaires. 
Managed  Care  Electronic  Data  Interchange  Enrollment  Form. 
Policy  Clarifications:  Provider-Based  Designation. 

Extended  Repayment  Schedules  for  Home  Health  Agencies  Affected  by  the  Intenm  Payment  System. 
Extension  of  Due  Date  for  Filing  Provider  Cost  Reports. 
Home  Health  Agency  Surety  Bond  Requirements. 
Surety  Bonds  From  Home  Health  Agencies. 

Provider  Education  Infomiation  for  Home  Health  Agencies— Regional  Home  Health  Intermedianes  Only. 
Provider  Education  Information  for  Home  Health  Agencies— Regional  Home  Health  Intermedianes  Only.    


Program  Memorandum 

Carriers 

(HCFA  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Changes  to  Correct  Coding  Edits,  Version  5.2,  Effective  July  1,  1999. 
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Trans.  No. 


B-99-14 
B-99-15 
B-99-16 

B-99-17 

B-99-18 

B-99-19 
B-99-20 
B-99-21 

B-99-22 
B-99-23 
B-99-24 
B-99-25 

B-99-26 
B-99-27 
B-99-28 


AB-99-12 
AB-99-13 
AB-99-14 
AB-99-15 
AB-99-16 

AB-99-17 

AB-99-18 
AB-99-19 

AB-99-20 
AB-99-21 
AB-99-22 
AB-99-23 
AB-99-24 
AB-99-25 
AB-99-26 

AB-99-27 
AB-99-28 
AB-99-29 
AB-99-30 

AB-99-31 
AB-99-32 
AB-99-33 
AB-99-34 
AB-99-35 
AB-99-36 
AB-99-37 
AB-99-38 
AB-99-39 
AB-99-40 
AB-99^1 
AB-99-42 
AB-99-43 
AB-99-44 
AB-99^5 
AB-99-t6 
AB-99-47 
AB-99-48 
AB-99-49 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  1999  through  June  1999] 


Manual/Subject/Publication  No. 


Reviewing  Reassignment  Agreements  of  Five  or  More. 

Refums  From  Year  2000  Mailing. 

^sSalS  ^^^  ^^^  °'  Modifiers  for  Processing  of  Claims  for  Nurse  Practitioners.  Physician  Assistants,  and  Clinical  Nurse 

Establishment  of  Temporaiv  National  Modifiers  to  Allow  Monitored  Anesthesia  Care  for  Complex.  Complicated  or  Markediv 
Invasive  Surgical  Procedures  and  for  At  Risk  Patients.  y^^.  u.  lvl<l.^ealy 

^'^'SrCenters^^^'"^"'  Amounts  for  New  Technology  Intraocular  Lenses  Fumished  by  Medicare  Approved  Ambulatory  Sur- 
Extraction  of  HCFA  Form-484  Certificate  of  Medical  Necessity  Data. 

Durable  Medical  Equipment  Regional  Carriers  Processing  Claims  When  a  Chiropractor  is  the  Supplier 
Establishment  of  Four  Temporary  National  "K"  Codes  as  Part  of  Planned  Changes  to  the  Durable  Medical  Equipment  Re- 
gional earners  Medical  Review  Policy  on  Respiratory  Assist  Devices. 
Correction  of  the  Published  National  Standard  Format  Mapping  for  Remittance  Advice. 
Issues  Involving  Certificates  of  Medical  Necessity  and  Cover  Letters  for  Certificates  of  Medical  Necessity 
Changes  to  the  1999  Medicare  Physician  Fee  Schedule  Database 
^'Bi£'^^"^"'°^^^^^^  Screening:  Delay  in  Carrier  Implementation  and  Coding  Clarification-Implementation  of  the  GH 

Claims  Processing  Instaictions  for  Cryosurgery  of  the  Prostate  Gland. 

Consent  Settlement  for  Medical  Review  Audits. 

Correction  to  Change  Request  888  to  Provide  Changes  to  the  1999  Medicare  Physician  Fee  Schedule  Database. 


Program  Memorandum 

Intermediaries/Carriers 

(HCFA  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Coverage  of  Testing  for  Hepatitis  C  in  Patients  Exposed  to  Infected  Blood. 

Notification  to  Medicare  Providers  and  Suppliers  of  Beneficiary  Right  to  an  Itemized  Statement 

New  Waived  Tests. 

Medicare  Coverage  of  Abortion  Services. 

Changes  to  the  FY  1999  Hospital  Inpatient  Operating  Prospective  Payment  System  Wage  Index  Geographic  and  Standard- 
ized Amounts,  and  Capital  Prospective  Payment  System  Adjustment  Factors  and  Federal  Rates 

Extension  of  the  Limitation  on  Payment  for  Services  to  Individuals  Entitled  to  Benefits  on  the  Basis  of  End  Staoe  Renal  Dis- 
ease Who  Are  Covered  by  Group  Health  Plans. 

Promoting  Influenza  and  Pneumococcal  Vaccinations. 

Expanded  Implementation  of  the  Office  of  the  Inspector  Generals  Fraud  Hotline  Number  on  Medicare  Beneficiary  Notices 
Effective  July  1,  1999. 

Limited  Medicare  Coverage  and  Billing  Instructions  for  Enhanced  External  Counterpulsation. 

Claims  Processing  Instmctions  for  Hypertiaric  Oxygen  Therapy. 

Transmyocardial  Revascularization  for  Treatment  of  Severe  Angina. 

Reimbursement  for  Ambulance  Services  to  Non-hospital-BasedDialysis  Facilities 

Y2K— Data  Match/MPARTS  Mailout  Record  Layout. 

Beneficiary  Right  to  Itemized  Statement. 

Procedures  for  Write-Off  and  Adjustment/Reclassification  of  Medicare  Contractor  NON-Medicare  Secondary  Paver  Accounts 
Receivable. 

Implementation  of  Calendar  Year  2000  Fee  Schedules  and  Pricing  Updates. 

HCFA-1522,  Monthly  Contractor  Financial  Report,  Reconciliation. 

Notice  of  New  Interest  Rate  for  Medicare  Overpayments  and  Underpayments. 

Implerrientation  of  §4105  of  the  Balanced  Budget  Act  Regarding  Coverage  of  Diabetes  Outpatient  Self-Management  Train- 
ing Services. 

Assisted  Suicide  Funding  Restriction  Act  of  1997  (P.L.  105-12). 

Claims  Processing  Instructions  for  Hyperbaric  Oxygen  Therapy. 

Tracking  and  Reporting  Procedures  for  UnsolicitedA/oluntary  Refund  Checks  from  Providers/Suppliers-lnterim  Instructions 

Intermediary  and  Canier  Billing  and  Claims  Processing  Instructions  for  Magnetic  Resonance  Angiography. 

Current  Status  of  Medicare  Program  Memoranda  Issued  Before  Calendar  Year  1999. 

Reserved  for  Y2K  Contingency  Planning  Instructions. 

Reserved  for  Y2K  Contingency  Planning  Instructions. 

Reserved  for  Y2K  Contingency  Planning  Instructions. 

Reserved  for  Y2K  Contingency  Planning  Instructions. 

Resen/ed  for  Y2K  Contingency  Planning  Instructions. 

Reserved  for  Y2K  Contingency  Planning  Instructions.  • 

Reserved  for  Y2K  Contingency  Planning  Instmctions. 

Reserved  for  Y2K  Contingency  Planning  Instructions. 

Reserved  for  Y2K  Contingency  Planning  Instmctions. 

Reserved  for  Y2K  Contingency  Planning  Instructions. 

Coverage  of  Diabetes  Outpatient  Self-Management  Training  Sen/ices,  Effective:  July  1,  1998 

New  Waived  Tests— Effective  Date  of  Receipt. 

Medicare  Secondary  Payer  Denial  Indicator  and  the  Source  Code  Changes. 

Medicare  Travel  Allowance  Fees  for  Collection  of  Specimens. 
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Trans.  No. 


99-2 
99-3 


99-1 


71 
72 


73 


742 
743 
744 
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.—Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  1999  through  June  1999] 


Manual/Subjecl/Publicatlon  No. 


Program  Memorandum 

Medicaid  State  Agencies 

(HCFA  Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Current  Status  of  Medicaid  Program  Memoranda  and  Action  Transmittals  Issued  Before  Calendar  Year  1999. 
Title  XIX  of  the  Social  Security  Act,  Elimination  of  Waste,  Fraud  and  Abuse. 


Program  Memorandum 

Regional  Offices— Standards  and  Certification 

(HCFA  Pub.  54) 

(Superintendent  of  Documents  No.  HE  22.2a/5:90-t) 


Civil  Monetary  Penalty  Collection  Procedures. 


State  Operations  Manual 

Provider  Certification 

(HCFA  Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


Resident  Assessment  in  Long  Term  Care  Facilities. 
Medicare  Rural  Hospital  Flexibility  Program. 


Peer  Review  Organization  Manual 

(HCFA  Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8/8-15) 


Critical  Access  Hospital  Acute  Care  Inpatient  Stays  Review. 

Introduction. 

Staffing  Functions. 

Mandatory  System  Use. 

Operations. 

Communication. 

Confidentiality  of  System. 

Applicable  Documentation. 

Process  tor  Movino 

standard  Data  Processing  System  Engineering  Review  Board  Process-Approved  Software  and  Hardware. 

Hardware  Maintenance  Process. 

Standard  Data  Processing  System  Data  Management  Plan. 

Request  for  Information  Model  Cover  Letter. 

Request  for  Information  Model  Form. 

Final  Response  to  Inquirer  Model  Notice  (Concern  Involved  Practitioner). 

Final  Response  to  Inquirer  Model  Notice  (Concern  Involved  Provider  (Facility)). 

Beneficiary  Complaint  Timetable  for  Retrospective  Review  (Fee-for-Seivice  and  Managed  Care). 


Beneficiary  Complaint  Timetable  for  Concun-ent  Review  (Fee-for-Service  and  Managed  Care). 

Hospital  Manual 
(HCFA  Pub.  10) 
(Superintendent  of  Documents  No.  HE  22.8/2) 


Screening  Pap  Smears  and  Screening  Pelvic  Examinations. 

Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients. 

Coding  for  Adequacy  of  Hemodialysis. 


End  Stage  Renal  Disease 

Network  Organizations  Manual 

(HCFA  Pub.  81) 

(Superintendent  of  Documents  No.  HE  22.9/4) 


Background. 

Definition. 

Requirements. 

Disagreements. 

HCFA  Office  of  Clinical  Standards  and  Quality  Requirements. 

Statutory  and  Regulatory  Requirements. 

Office  of  Management  and  Budget  Clearance. 

Items  Not  Subject  to  Office  of  Management  and  Budget  Clearance. 

Request  for  Exception  from  Office  of  Management  and  Budget  Review. 

Survey  Justification  and  Methods. 

Additional  Considerations. 

Documentation  for  HCFA. 
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Addendum  III.— Medicare  and  Medicaid  M/yguAL  Instructions— Continued 

[April  1999  through  Jiine  1999] 


Manual/Subject/Publlcation  No. 


Coverage  Issues  Manual 

(HCFA  Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.8/14) 


109 

110 

111 
112 
113 
114 
115 

116 
117 


Cardiac  Output  Monitoring  by  Electrical  BJoimpedance. 

Prostate  Cancer  Screening  Tests. 

Transmyocardial  Revascularization  for  Treatment  of  Severe  Angina. 

Cryosurgery  of  the  Prostate. 

Enhanced  External  Counterpulsation. 

HybertMMic  Oxygen  Therapy. 

Positron  Emission  Tonrography  Scans. 

Vagus  Nerve  Stimulation  for  the  Treatment  of  Seizures. 

Pancreas  Transplants. 

Implantation  of  Automatic  Defibrillators. 

Home  Use  of  Oxygen.  ' 

Magnetic  Resonance  Angiography. 


ProvMer  Weiwifcuraewnt  Manual— Part  2 

Provider  Cost  Reportiog  Forms  arMi  Instructions 

Chapter  36— Form  HCFA-2552-96 

(HCFA  Pub.  15-2-36) 

(Superintendent  of  Documents  No.  HE  22.1/4) 


Hospital  and  Hospital  Health  Care  Complex  Cost  Reporting  Form. 


Provider  Reimbursement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  38— Form  MCFA-1 964-99 

(HCFA  Pub.  15-2-36) 

(Superintemlent  of  Documents  No.  HE  22.8/4) 


Hospice  Cost  Reporting  Form. 


Sanction — Reinstatement  Repert 
(HCFA  Pub.  66) 


99-3 
99^ 
99-5 
99-6 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated- February  1999. 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated-March  1999. 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated-April  1999. 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated-May  1999. 


Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register 


Publication 
Date 


04/08/99 


FR  Vol.  64 
Page 


17184-17185 


CFR 1  Part(s) 


File  Code  2 


HCFA-1071-N 


04/26/99 


04/27/99 
05/03/99 


21196-21301 


22619-22626 


23653-23654 


21  CFRCh.  1; 
42  CFR  Chs. 
I-V;  and  45 
CFR  Subtitle 
A,  Chs.  II,  III, 
and  XIII. 


HCFA-3432-GN 


HCFA-1101-N2 


Regulation  title 


Medicare  Program;  April  23, 
1999,  Open  Town  Hall  Meet- 
ing to  Discuss  the  Skilled 
Nursing  Facility  Prospective 
Payment  System  (SNF/PPS) 
and  Quality  of  Care  in  Nurs- 
ing Facilities. 

Unified  Agenda  of  Federal 
Regulatory  and  Deregulatory 
Actions. 


Medicare  Program;  Procedures 
for  Making  National  Cov- 
erage Decisions. 

Medicare  Program;  Meetings 
of  the  Competitive  Pricing 
Demonstration  Area  Advi- 
sory Committee,  Maricopa 
County,  AZ. 


End  of  com- 
ment period 


Effective  date 


06/28/99 
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Publication 
Date 


R 


05/07/99 


05/07/99 


05/10/99 


05/11/99 


05/12/99 


2 1550-24551 


2*716-24864 


2  4956-24957 


2  5351-25359 


35456-25460  i  405,  410,  413, 
414,415, 
424,  and  485. 


05/14/99 


05/28/99 


06/04/99 


06/09/99 


06/10/99 


;  6426-26427 


!9186-29188    45  CFR  Sub- 
title A. 


06/15/99 


06/16/99 


06/18/99 


06/18/99 
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Vol.  64 
Page 


CFR1  Part(s) 


42  CFR  Part 
405. 


412,  413,  483, 
and  485. 


File  Code  2 


498 


HCFA-1002-N 


HCFA-1053-N 


HCFA-3139-F 


HCFA-9000-N 


HCFA-1006-CN 


10042-30043 


J1 006-31 007 


31281-31282 


HCFA-1072-N 


HCFA-1075-N 


HCFA-1080-N 


HCFA-1081-N 


31995-32021 


412.  413,  483,       HCFA-1053-CN 
and  485. 


32198-32206    416 


32881-32886 


32983-32991 


HCFA-3831-F 


HCFA-2039-FN 


HCFA-3020-N 


Regulation  title 


End  of  com- 
ment period 


Medicare    Program;    Meetings 
of     the     Negotiated     Rule- 
making Committee  on  Am- 
bulance Fee  Schedule. 
Medicare  Program;  Changes  to 
the   Hospital   Inpatient   Pro- 
spective   Payment    System 
and  Fiscal  Year  2000  Rates. 
Medicare   Program  and   Med- 
icaid    Programs;     Effective 
Dates    of    Provider    Agree- 
ments and  Supplier  Approv- 
als; Correction. 
Medicare   and   Medicaid   Pro- 
grams;  Quarterly  Listing  of 
Program        Issuances-Third 
Quarter,  1998. 
Medicare   Program;   Revisions 
to  Payment  Policies  and  Ad- 
justments   to    the    Relative 
Value  Units  Under  the  Physi- 
cian Fee  Schedule  for  Cal- 
endar Year  1999;  Correction. 
Medicare   Program;   June   14, 
1999,  Meeting  of  the  Prac- 
ticing   Physicians    Advisory 
Council. 
Coverage   for   Breast    Recon- 
struction and  Related  Serv- 
ices After  a  Mastectomy. 
Medicare   Program;   June   25, 
1999,  Public  Meeting  To  Dis- 
cuss the  Payment  Classifica- 
tion   for   Respiratory    Assist 
Devices. 
Medicare  Program;  Meeting  of 
the      Competitive      Pricing 
Demonstration     Area     Advi- 
sory   Committee,    Maricopa 
County,  AZ. 
Medicare   Program;   June   24, 
1999,  Meeting  of  the  Com- 
petitive     Pricing      Advisory 
Committee  and  the  Area  Ad- 
visory   Committee    for    the 
Kansas     City     Metropolitan 
Area. 
Medicare  Program;  Changes  to 
the   Hospital   Inpatient   Pro- 
spective   Payment   Systems 
and  Fiscal  Year  2000  Rates; 
Correction. 
Medicare  Program;  Adjustment 
in     Payment    Amounts    for 
New  Technology  Intraocular 
Lenses  Furnished  by  Ambu- 
latory Surgical  Centers. 
Medicare    Program;    Recogni- 
tion of  the  Joint  Commission 
for         Accreditation  of 

Healthcare  Organizations 
(JCAHO)  for  Hospices. 
Medicare  and  Medicaid  Pro- 
grams; Mandatory  Use,  Col- 
lection, Encoding,  and 
Transmission  of  Outcome 
and  As  sessment  Informa- 
tion Set  (OASIS)  for  Home 
Health  Agencies. 


07/06/99. 


Effective  date 


09/17/97 


01/01/99 


06/28/99. 


07/16/99 


06/18/99-06/ 
18/03 


07/19/99 
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Publication 
Date 

FR  Vol.  64 
Page 

CFR 1  Pai1(s) 

File  Code  2 

Regulation  title 

End  of  com- 
ment period 

Effective  date 

06/18/99 

32992-32998 

Privacy  Act  of  1974;  Report  of 
New  System. 

06/18/99  ort)7/ 
28/99 

06/22/99 

33314-33315 

HCFA-1081-2N  

Medicare  Program;  Cancella- 
tion of  the  June  24,  1999, 
Meeting  of  the  Competitive 
Pricing  Advisory  Committee 
and  the  Area  Advisory  Com- 
mittee for  the  Kansas  City 
Metropolitan  Area. 

• 

06/30/99    ' 

35257-35513 

409,410,411, 
412,  413, 
419,489, 
498,  and 
1003. 

HCFA-1005-CN  

Medicare  Program;  Prospec- 
tive Payment  for  Hospital 
Outpatient  Services;  Correc- 
tion; Proposed  Rule. 

^  42  CFR  except  where  noted. 

,JJ^^^^'^^-  '?°i'*f ■  ^!^~?.^°P°S®?  ^°^^  NC-Notice  with  Comment  Period;  FN— Final  Notice;  P-Notice  of  Proposed  Rulemaking 
(NPRM;F— Final  Rule;  FC— Final  Rule  with  Comment  Period;  CN— Con-ection  Notice;  IFC— Interim  Final  Rule  with  Comment  Period  GNC— 
General  Notice  with  Comment  Period. 


Addendum  V 

Categorization  of  Food  and  Drug 
Administration — Allowed 
Investigational  Device  Exemptions 

Under  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c),  devices  fall  into 
one  of  three  classes.  Also,  mider  the 
new  categorization  process  to  assist 
HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories.  To 
obtain  more  information  about  the 
classes  or  categories,  please  refer  to  the 
Federal  Register  notice  published  on 
April  21,  1997  (62  FR  19328). 

The  following  information  presents 
the  device  number,  category  (in  this 
case.  A),  and  criterion  code. 
G940094     Al 
G940156     Al 
G970104     Al 
G970204     Al 
G980179    A2 
G980283     Al 
G990056     Al 
G990062     A2 
G990071     Al 

The  following  information  presents 
the  device  number,  category  (in  this 
case,  B),  and  criterion  code. 
G980237     B2 
G980258     B2 
G980317     Bl 
G980329     B2 
G990002     B2 
G990013     B2 
G990018     B2 
G990027     B3 
G990059     B3 
G990063     B4 
G990065     B4 
G990072     Bl 


G990073  B 

G990079  B2 

G990081  B3 

G990082  B2 

G990086  B4 

G990087  B4 

G990088  B2 

G990090  B4 

G990091  B4 

G990093  B2 

G990095  B4 

G990096  B3 

G990098  B4 

G990099  B2 

G990106  B2 

G990109  B4 

G990115  B3 

G990117  Bl 

G990119  B4 

G990136  B3 

[FR  Doc.  00-505  Filed  1-7-00;  8:45  am) 
BILUNG  CODE  4120-01-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4565-N-04J 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Request  for  Occupied  Conveyance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  10, 
2000. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to; 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW. 
L'Enfant  Plaza  Building,  Room  8202, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCloskey,  Director,  Single 
Family  Asset  Management,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street  SW,  Washington,  DC 
20410,  telephone  (202)  708-1672  (this  is 
not  a  toll  free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
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id  p 


\e  need  for  the 
imposed  use:  This 
n^ded  to  provide 

to  determine  if  the 
finaiicially  able  to  pay  the 
i  nd/or  whether  a 
n  imediate  family 
n  sidence  suffers  from  a 
perm  inent  or  long-term 
ivhich  would  be 

process  of  moving. 
1  ise  this  information  to 
determii  ation  as  whether  to 
( iccupied  conveyance. 
lumbers,  if  applicable: 


this 


This  Notice 
information: 

Title  of  Propo^} 
occupied  Convey 

OMB  Control  ' 
2502-0268. 

Description  o 
information  an 
information  is 
information  to 
occupant  is 
fair  market  rent 
member  of  the  i 
residing  in  the 
temporary,  _ 
illness  or  injury' 
aggravated  by 
HUD  personnel 
base  its 
approve  a  deny 

Agency  Form 
HUI>-9539. 

Estimation  of 
hours  needed 
collection  incluqi 
respondents, 
hours  of  resp^ 
total  number  of 
the  information 
number  of  r 
frequency  respobse 
hours  per  respo 

Status  of  the 
collection: 
approved  collec 

Authority: 

Reduction  Act  of 
as  amended. 

Dated:  Decemb*  r 
William  C.  Apgar 
Assistant  Secreta^fi 
Housing 
[FR  Doc.  00-441 


ah  0  lists  the  following 


Request  for 
ance. 
Number,  if  applicable: 


i/f/ie 


jome 


Secti  0 


'  Commisi  ioner. 
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URBAN  DEVELJOPMENT 

[Docket  No.  FR-"  565-N-031 


Federal  Register /Vol.  65.  No.  6 /Monday.  January  10,  2000 /Notices 


to  prepare ; 


he  total  number  of 

the  information 
ng  number  of 
frebuency  of  response,  and 
An  estimation  of  the 
lours  needed  to  prepare 
:ollectionis  17,388. 
espondents  is  11,025, 

is  one-time,  and  the 
se  is  .50. 
/  ro posed  information 
Exteiision  of  a  currently 
ion. 

n  3506  of  the  Paperwork 
995,  44  U.S.C,  Chapter  35, 

30,  1999. 


'or  Housing — Federal 
ner. 
iled  1-7-00;  8:45  am) 


OF  HOUSING  AND 


Prop<  )sed 


Information 
Coi^ment  Request; 

Associated 
.S08b  and  235.1001 


Notice  of 

Collection: 

Reporting  Reqdiirements 

with  24  CFR  203 

Providing  Infotrnation 


agency:  Office 
Secretary  for  Housing 

ACTION:  Notice 


of  the  Assistant 
HUD. 


SUMMARY:  The 

collection  requirement 
will  be 
Management 
review,  as  t& 
Reduction  Act 
soliciting  publ 
subject  proposal 


)roposed  information 

described  below 
submitted  to  the  Office  of 

Budget  (OMB)  for 
by  the  Paperwork 
The  Department  is 
comments  on  the 


aiid 
qu  ired 


c  I 


DATES:  Comments  Due  Date:  March  10. 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW, 
L'Enfant  Plaza  Building,  Room  8202. 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCloskey.  Director.  Asset 
Management  Division,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.  Washington,  DC  20410, 
telephone  (202)  708-1672  (this  is  not  a 
toll  free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Reporting 
Requirements  Associated  with  24  CFR 
203.508b  and  235.1001— Providing 
Information. 

OMB  Control  Number,  if  applicable: 
2502-0235. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
purpose  of  this  notice  is  to  reinstate  the 
use  of  24  CFR  203.508b  and  24  CFR 
235.1001.  The  requirements  of  24  CFR 
203.508b  state,  in  part,  that  "all 
mortgagors  must  be  informed  by  the 
mortgagees  of  the  system  available  to 
them  on  loan  inquiries  on  their 
mortgages  and  they  must  be  reminded  of 
the  system  at  least  annually."  The 
requirements  of  24  CFR  235.101  state,  in 
part,  that  "mortgagees  must  provide  to 


the  mortgagor  an  annual  statement  of 
interest  paid  and  taxes  disbursed  and 
shall  include  an  accounting  of  the  total 
amount  of  assistance  payments  paid  by 
HUD  and  applied  to  the  mortgagor's 
accoimt  during  the  preceding  year." 

Agency  form  numbers,  if  applicable: 
N/A. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response,  the  number  of  respondents  is 
12.000.  frequency  of  response  is 
aimually,  and  the  total  burden  hours  are 
3.000. 

Status  of  the  proposed  information 
collection:  Reinstatement  of  a 
previously  approved  information 
collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  December  30, 1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  00-442  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4565-N-02] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Application  for  Insurartce  artd  Advance 
of  Mortgage  Proceeds 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  10. 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW, 
L'Enfant  Building.  Room  8202, 
Washington,  DC  20410,  telephone  (202) 
708-5221  (this  is  not  a  toll-free  number) 
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for  copies  of  the  proposed  forms  and 
other  available  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmen,  Multifamily  Housing, 
Office  of  Business  Products,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Washington,  DC 
20410,  telephone  (202)  708-3944  (this  is 
not  a  toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permiting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Insurance  of  Advance  of  Mortgage 
Proceeds. 

OMB  Control  Number,  if  applicable: 
2502-0097. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
collection  of  application  for  insurance 
of  advance  of  mortgage  proceeds  is 
necessary  to  authorize  the  insiu-ance  of 
mortgages  proceeds  is  necessary  to 
authorize  the  insurance  of  mortgages 
(including  but  not  being  limited  to 
advances  during  construction)  on  real 
estate  or  qualifying  property.  Sections 
207,  213,  220,  221,  231,  232,  234(d), 
236,  241,  242  and  810  of  the  National 
Housing  Act,  P.L.  479  48  Stat.  1246, 12 
U.S.C.  1701  et  seq.,  reference  the 
required  regulations  for  the  above 
mentioned  application. 

Agency  form  numbers,  if  applicable: 
HUD-92403. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 


niunber  of  respondents  are  5,000,  the 
frequency  of  responses  is  on  occasion, 
the  total  annual  responses  are  5,000. 
and  the  estimated  annual  burden  hours 
requested  is  1,000  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement  with  change. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Cliapter  35,  as  amended. 

Dated:  December  28,  1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[PR  Doc.  00-443  Filed  1-7-00;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4565-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Single 
Family  Property  Disposition  and 
Acquisition  (Conveyance)  of 
Mortgaged  Properties 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposed. 

DATES:  Comments  Due  Date:  March  10, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  Room  8202, 
Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
McCIoskey,  Director,  Single  Family 
Asset  Management,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW,  Washington,  DC  20410. 
telephone  (202)  708-1672  (this  is  not  a 
toll  free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended) 


This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Single  Family 
Property  Disposition  and  Acquisition 
(Conveyance)  of  Mortgaged  Properties. 

OMB  Control  Number,  if  applicable: 
2502-0306. 

Description  of  the  need  for  the 
information  and  proposed  use:  These' 
information  collections  are  needed  to 
determine  the  condition  of  the  property 
upon  conveyance,  to  determine  the 
results  of  the  repair  contracts,  and  to 
monitor  the  contractor's  performance  in 
maintaining  the  properties.  The  sales 
contracts  will  be  used  as  binding 
contracts  between  the  purchaser  and 
HUD.  Respondents  are  potential 
contractors,  contractors  who  work  for 
HUD,  potential  and  actual  piux:hasers  of 
HUD-owned  properties. 

Agency  Form  Numbers,  if  applicable: 
HUD-9516A,  9519,  9519A,  9544,  9548, 
9548A,  9548B.  9548C,  and  9733. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  45,000  the 
total  annual  responses  are  717,100,  and 
the  total  emnual  hours  of  response  are 
estimated  at  249,590  based  on 
approximately  50  hours  per  response. 

Status  of  the  proposed  information 
collection:  Revisision. 

Authority:  The  Paperwork  Reduction  Acl 
of  1995,  44  U.S.C,  Chapter  35.  as  amended. 

Dated:  January  3.  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  00-^44  Filed  1-7-00:  8:45  am) 
BILLING  COOC  4210-27-M 
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DEPARTMENT 


agency:  Burea^ 
Interior. 
action:  Notice 


Nation's  public 
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OF  THE  INTERIOR 


Bureau  of  Lani  i  Management 

[WO-200-00-1 0^0-00] 

Science  Advisory  Board 

of  Land  Management, 


of  public  meeting. 


SUMMARY:  The  Bureau  of  Land 

Management  (I  LM)  announces  a  public 
meeting  of  the  science  Advisory  Board 
to  examine  the  use  of  science  for 
improving  the  nanagement  of  the 


lands  and  resources. 
Topics  of  disci  ssion  will  include  the 
Bureau's  fire  s\  ippression  program,  the 
joint  fire  scieni  ;e  research  program,  the 
Great  Basin  restoration  initiative,  and 
post-fire  rehab  litation  and  rangeland 
restoration. 

DATES:  BLM  w  11  hold  the  public 
meeting  on  Wednesday,  February  16, 
2000,  from  8  ain.  to  5  p.m.  local  time. 
ADDRESSES:  BUM  v«/ill  hold  the  public 
meeting  in  thejPayette  Clear  Water 
Room  at  the  National  Interagency  Fire 
Agency's  Traiijing  Center,  3833  South 
Development  Avenue,  Boise,  Idaho 
83705-5354. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Barkow,  BureAi  of  Land  Management 
Denver  FederM  Center,  Building  50, 
P.O.  Box  2504  ',  Denver,  CO  80225- 
0047,(303)  23)-6454. 
SUPPLEMENTAR  Y  INFORMATION:  This 
notice  is  published  in  accordance  with 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Acf  of  1972  (Public  Law  92- 
463). 

I.  The  Agendajfor  the  Public  Meeting  is 
as  Follows 


8:00  a.m. 

Welcome 

Review  Min|utes 
8:30  a.m 

Report  from 
9:00  a.m. 

Overview  o 
Suppression 


ytroductions 

of  Previous  Meeting 

BLM  Assistant  Director 


the  BLM  Fire 

Program  Needs  and 
Opportunities  for  the  Integration  of 


Science 
10:00  a.m.  Tb! 

Program: 

Mission; 

and  Awa^ 

Current 

Results; 

Research 
12:15  a.m.  Working 

Director'; 

and  Fire 


Suppression 
1:30  p.m. 
in  the 


!  Gri  lat 


Fire '. 


Joint  Fire  Science 
Ilongressional  Origin  and 
ire  Research  Solicitation 
Process;  Summary  of 
F  esearch  and  Preliminary 
Fuels  Photo  Series 
'roject 

_  Lunch:  A  State 
View  of  Fire  Suppression 
Rehabilitation  and  A 
Departm(  ntal  Perspective  of  Fire 

and  Fire  Rehabilitation 
Rehlabilitation  and  Restoration 
Basin:  Great  Basin 


Restoration  Initiative;  Wildfire 

Rehabilitation:  Past  and  Present; 

Regional  Seed  Acquisition  and 

Storage 
3:30  p.m.  Round  Table  Discussion 

Regarding  the  Science  of  Rangeland 

Restoration  and  Post  Fire 

Rehabilitation 
5:00  p.m.  Adjourn 

II.  Public  Comment  Procedures 

Participation  in  the  public  meeting  is 
not  a  prerequisite  for  submittal  of 
written  comments  from  all  interested 
parties.  Your  written  comments  should 
be  specific  and  explain  the  reasons  for 
any  recommendation.  The  BLM 
appreciates  any  and  all  comments,  but 
those  most  useful  and  likely  to 
influence  decisions  on  BLM's  use  of 
science  are  those  that  are  either 
supported  by  quantitative  information 
or  studies,  or  those  that  include 
citations  to  and  analysis  of  applicable 
laws  and  regulations.  Except  for 
comments  provided  in  electronic 
format,  commenters  should  submit  two 
copies  of  their  written  comments,  where 
practicable.  The  BLM  will  not 
necessarily  consider  comments  received 
after  the  time  indicated  under  the  DATES 
section  or  at  locations  other  than  that 
listed  in  the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 
to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  wish  to 
the  extent  allowed  by  the  law.  All 
submissions  from  organizations  or 
business,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be  in 
their  entirety,  including  names  and 
addresses  (or  e-mail  addresses). 

Electronic  Access  and  Filing  Address: 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
lee_barkow@blm.gov.  Please  include 
the  identifier  "Science4"  in  the  subject 
of  your  message  and  your  name  and 
address  in  the  body  of  your  message. 

in.  Accessibility 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  hearing,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 


format,  must  notify  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  two  weeks  before  the  schedule 
hearing  date.  Although  BLM  will 
attempt  to  meet  a  request  received  after 
that  date,  the  requested  auxiliar>'  aid  or 
service  may  not  be  available  because  of 
insufficient  time  to  arrange  it. 

Dated:  (anuary  4,  2000. 
Lee  Barkow, 

Director,  National  Applied  Resource  Sciences 
Center.  -i 

[FR  Doc.  00-439  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV.»e30-1430-ES;  N-65761] 

Notice  of  Realty  Action:  Lease/ 
Purchase,  for  Recreation  and  Public 
Purposes  in  White  Pine  County, 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  following  described 
public  land  in  White  Pine  County  has 
been  identified  and  examined  and  will 
be  classified  under  Section  7  of  the  Act 
of  June  28,  1934  (48  Stat.  1272),  as 
amended  (43  U.S.C.  315f).  as  amended 
(43  U.S.C.  869  et  seq.).  The  described 
lands  are  hereby  classified  as  suitable 
for  lease/purchase  under  the  authority 
of  Section  212  of  the  Act  of  October  21. 
1976;  43  U.S.C.  1761. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Assistant  Field 
Manager,  Nonrenewable  Resources. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
Field  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Linnell,  Realty  Specialist,  at  the 
above  address  or  telephone  (775)  289- 
1808. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  parcel  of  land, 
situated  in  White  Pine  County  is  being 
offered  for  lease/purchase  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (43  U.S.C. 
869  et  seq.). 

Mount  Diablo  Meridian,  Nevada 

T.  12  N.,  R.  62  E., 

Section  34,  SV2,NWV4NWV4. 
Containing  20  acres  more  or  less. 
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The  lands  are  hereby  classified  for       ' 
public  purpose  use  as  school  sites  and/ 
or  other  school  facilities,  43  CFR  2410, 
2430.4  (a)  and  (c).  The  White  Pine 
County  School  District  intends  to  use 
the  land  to  construct  and  operate  a 
kindergarten  through  twelfth  grade 
school  for  residents  in  Lund  and  neeu-by 
communities. 

The  lease  and  or  patent,  when 
finalized,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  All  valid  existing  rights 
docimiented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

2.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

The  land  is  not  required  for  any 
federal  purpose.  The  classification  for 
lease/purchase  is  consistent  with  the 
Biu-eau's  planning  area.  Detailed 
information,  concerning  this  action  is 
available  for  review  at  die  Bureau  Land 
Management,  Ely  Field  Office,  Ely.  NV 
89301. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  lands 
laws,  except  for  recreation  and  public 
purposes. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  this  action 
to  the  Assistant  Field  Manager, 
Noiu-enewable  Resources,  at  the  address 
listed  above.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  Notice  will 
become  effective  60  days  fi-om  the  date 
of  publication  in  the  Federal  Register. 

Dated:  November  30,  1999. 
Eric  K.  Luse, 
Associate  Field  Manager. 
[FR  Doc.  00-573  Filed  1-7-00;  8:45  am) 

BILUNG  CODE  43ia-MC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-1430-01;  GPO-0052;  OR-52939] 

Amendment  of  Proposed  Withdrawal; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


summary:  The  Bureau  of  Land 
Management  proposes  to  amend  its 
withdrawal  application  dated  April  17, 
1998,  by  adding  1.4  acres  of  recently 
acquired  lands  fi'om  surface  entry  and 
mining  to  protect  the  facilities  and 
unique  values  of  the  Row  River  Trail. 
This  notice  does  not  alter  or  extend  the 
2  year  segregative  effect  of  the  original 
notice  other  than  adding  the  1.4  acres  of 
Federal  land.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
February  9,  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Oregon/Washington  State  Director, 
BLM,  P.O.  Box  2965,  Portland,  Oregon 
97208-2965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  503-952-6189. 
SUPPLEMENTARY  INFORMATION:  On  April 
17,  1998,  a  petition/application  was 
approved  for  consideration  by  the 
Assistant  Secretary,  Lands  and  Minerals 
Management,  allowing  the  Bureau  of 
Lcind  Management  to  study  the 
proposed  196.07  acres  of  Federal  land. 
A  notice  of  proposed  withdrawal  was 
published  in  the  Federal  Register  on 
May  14,  1998,  63  FR  26824,  segregating 
the  public  lands  fi'om  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  for  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register.  This  notice  adds  the  following 
described  lands  to  the  application: 

Willamette  Meridian 

The  portions  of  the  following  lands  as 
more  particularly  identified  and  described  by 
metes  and  bounds  in  the  official  records  of 
the  Bureau  of  Land  Management,  Oregon/ 
Washington  State  Office  and  the  Eugene 
District  Office,  Eugene,  Oregon: 
T.  21  S.,  R.  3  W., 

Sec.  1,  lot  4  and  Donation  Land  Claim  No. 
60. 

Sec.  2.  NEV4NE'/i. 

The  areas  described  aggregate 
approximately  1.4  acres  in  Lane  County. 


The  purpose  of  the  proposed 
withdrawal  would  be  to  protect  the 
facilities  and  unique  recreational  values 
of  the  approximate  14  miles  of 
improved  recreational  trail  converted 
from  an  abandoned  railroad  right-of- 
way. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  coimection 
with  the  proposed  amendment  to  the 
withdrawal  application  may  present 
their  views  in  writing  to  the  State 
Director  at  the  address  indicated  above. 

The  lands  added  to  the  original 
application  will  be  segregated  as 
specified  above  uidess  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  The 
temporary  land  uses  which  may  be 
permitted  during  this  segregative  period 
include  licenses,  permits,  rights-of-way, 
and  disposal  of  vegetative  resources 
other  than  under  the  mining  laws. 

Dated:  December  22,  1999. 
Robert  D.  DeViney,  Jr., 

Chief,  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  00-515  Filed  1-7-00;  8:45  am) 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS), 
Request  for  information  and  Interest  in 
a  Commercial  Sand  and  Gravel  Lease 
Sale  Offshore  Northern  New  Jersey 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Request  for  Information  and 
Interest  (RFII). 

SUMMARY:  In  1996,  the  MMS  received  a 
request  fi'om  a  private  company  for  a 
competitive  sand  and  gravel  commercial 
lease  sale  offshore  northern  New  )ersey. 
A  RFII  was  published  in  the  Federal 
Register  on  May  21,  1996  (Vol.  61.  No. 
99).  The  MMS  deferred  further  action, 
that  is,  preparing  an  environmental 
impact  statement  (EIS)  after  the 
company  advised  that  they  were 
pursuing  other  sources  of  sand  and 
gravel.  In  1998,  and  again  in  1999,  the 
company  requested  that  MMS  end  the 
deferral  of  the  competitive  lease  sale 
process  and  prepare  an  EIS.  Because  a 
significant  amount  of  time  has  passed, 
MMS  has  decided  to  issue  another  RFII 
and  to  focus  the  area  being  considered 
to  a  much  smaller  one  than  that 
identified  in  the  1996  request.  This 
smaller,  more  focused  area  reflects 
comments  received  on  the  earlier  RFII 
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and  is  depictec 
page-size  map 

This  RFII  is 
Outer  Continer  tal 
(OCSLA)  as  amended 
1356(1988)), 
regulations  (30|CFR 


f  ublished  pursuant  to  the 
Shelf  Lands  Act 

(43  U.S.C.  1331- 
accorapanying 
part  281). 


Purpose  of  the 


im 


The  purpose 
comments,  ir 
of  interest  from 
a  possible  co 
lease  sale 
This  does  not 
decision  to 
made.  The 
addressing  the 
information  on 
navigational, 


of  the  RFII  is  to  gather 
infqrmation  and  indications 
interested  parties  about 
minercial  sand  and  gravel 
offsh  are  northern  New  Jersey, 
r  lean  that  a  preliminary 
in  this  area  has  been 
MMS  would  like  comments 
area  identified,  including 
Commercial, 
ri  creational,  and  multiple- 


leai  e 
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on  the  accompanying 


use  considerations;  Environmental 
concerns,  mcluding  information  on 
biological  and  physical  resoxuces; 
Archaeological  resources;  and  Social 
and  economic  issues. 

This  RFII  is  one  of  the  early  steps  in 
a  public-participation  process  that 
includes  a  thorough  environmental 
analysis  and  compliance  with  the 
State's  coastal  zone  management 
program.  If  a  decision  is  made  to 
prepare  an  EIS,  the  MMS  will  provide 
for  several  additional  opportunities  for 
public  comment. 

Description  of  the  Area 

The  RFII  area  is  located  off  the 
northern  coast  of  New  Jersey  beginning 
3  nautical  miles  (nm)  fi-om  shore  and 
extending  southward  12  rmi  from 


slightly  north  of  Long  Branch  to  slightly 
south  of  Belmar.  The  landward 
boundary  is  the  3  nm  line  separating  the 
Federal  OCS  and  State  submerged  land 
jurisdictions.  The  seaward  edge  of  the 
area  is  narrowest  on  the  north  (10  nm 
from  shore)  and  widens  slightly  on  the 
south  (12  nm  from  shore).  The  area 
contains  10  whole  OCS  blocks  and  4 
partial  blocks.  Generally  OCS  blocks  are 
9  square  miles.  A  large  scale  map  of  the 
RFII  area  showing  boundaries  of  the 
RFII  area  with  numbered  blocks  is 
available  from  MMS  at  the  following 
address:  Minerals  Management  Service, 
Division  of  International  Activities  and 
Marine  Minerals,  381  Elden  Street,  Mail 
Stop  4030,  Herndon,  VA  22070,  Phone: 
(703)  787-1300,  FAX:  (703)  787-1284. 

BILUNG  CODE  4310-MR-P 
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Relation  to  Coas  tal  Management  Plans       Additional  Information 


TheMMS  spec 
comments  on 
approved  local 
plans  (CMP)  tha 
commercial  san( 
within  the  RFII 
you  identify 
types  of  conflict  ( 
possible  steps 
avoid  or  mitigat 
comments  may 
under  considers 
area.  We  requesi 
numbers  or  c 
area  on  the 


:ifically  requests 

conflicts  with 
c  oastal  management 
may  result  from  future 
and  gravel  mining 
i  rea.  We  request  that 
fie  CMP  policies;  the 
vou  foresee;  and 

MMS  could  take  to 

these  conflicts.  Your 

i  ddress  the  entire  area 

ion  or  portions  of  the 

that  you  list  block 

outline  the  subject 

largd-scale  RFII  map. 


spe:i 


til  at: 


lea  ly 


Areas  of  Specifi  c  Industry  Interest 


thit 


thit 


We  request 
indicate  specifi« 
the  RFII  area 
interest  for  cons  i 
OCS  sand  and 
respondents  are 
area(s)  of  interei  t 
map  and  to  subi  nit 
numbers  nominated 
whole  and 
identities  of 
specific  areas 
matter  of  public 
the  individual 
considered  prodrietary 


partial 
"these 
with 


Industry  res 
areas  of  specific 
priority:  1  (high ) 
(low).  Areas  i " 
indicate  prioritjes 
priority  3.  The 
number  of  a 
organization  to 
information  or 
included  in  the 
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industry  respondents 
blocks  or  areas  within 
are  of  particular 
deration  in  a  possible 
avel  lease  sale.  Industry 
asked  to  outline  their 
on  the  large-scale  RFII 
a  list  of  block 

(including  both 
blocks).  Although 
indicating  interest  in 
in  this  RFII  become  a 
record,  the  blocks  that 
c  ompany(s)  identifies  are 
information. 


;p  mdents  should  rank 
interest  according  to 
2  (medium),  and  3 
diitified  that  do  not 
will  be  considered 
»ame  and  telephone 

in  the  respondent's 
contact  for  additional 
I  ;larification  should  be 
response. 


pel  son : 


Commenting  Pi  ocedures 

The  MMS  mi  ist  receive  your 
comments,  information  and/or 
indications  of  i  iterest  (in  envelopes 
labeled  RFII  In  ormation  (or  Indication 
of  Interest))  no  ater  than  90  days 
following  publ  cation  of  this  document 
in  the  Federal  Register.  Please  submit 
the  RFII  map  v\«th  comments  and/or 
indications  of  i  titerest  to:  Minerals 
Management  S  (rvice,  Division  of 
International  Activities  and  Marine 
Minerals,  381  1  llden  Street,  Mail  Stop 
4030,  Herndon  VA  22070. 


The  MMS 
meetings  on 
p.m.  to  10  p.m 
Borough  Hall, 
Jersey,  and  on 
Holiday  Inn 
Carteret,  New 
p.m. 


w  11 


hold  information 
F^ruary  28,  2000,  from  7 
at  the  Bradley  Beach 
Jradley  Beach,  New 
='ebruary  29,  2000,  at  the 

Roosevelt  Avenue, 
ersey,  from  7  p,m.  to  10 


1.  The  MMS  would  like  to  clarify  that 
any  possible  sand  and  gravel 
commercial  lease  sale  within  the  RFII 
area  will  not  include  any  requirements 
for  the  end  use  of  the  sand  and  gravel. 

2.  The  MMS  will  restrict  dredging  to 
relatively  shallow  and  uniform  depths 
to  preserve  ocean  bottom  topography 
and  promote  rapid  recolonization  of 
biota  in  dredged  areas.  The  MMS  will 
prohibit  the  mining  of  deep  pits  for  use 
in  the  disposal  of  any  material. 

3.  The  MMS  has  completed  an 
Enviroimiental  Report  assessing 
possible  consequences  associated  with 
using  OCS  sand  for  beach  nourishment 
along  the  U.S.  east  coast  from  Northern 
New  Jersey  to  the  Virginia/North 
Carolina  border.  A  self-contained  and 
separate  appendix  within  the 
Environmental  Report  assesses  potential 
environmental  impacts  of  offshore 
mining  for  construction  aggregate 
material.  The  appendix  may  provide 
useful  information  as  parties  prepare 
responses  to  this  RFII.  The 
Environmental  Report,  and  the 
appendix  are  available  through  the 
MMS's  internet  web-site  at 
www.mms.gov/intermar/marineac.htm. 

Use  of  Responses  to  the  RFH 

The  MMS  will  use  information  in 
response  to  this  RFII  in  several  ways. 
First,  MMS  will  use  conunents  on 
possible  environmental  impacts  and 
multiple  use  conflicts  to  help  in  our 
analysis  and  handling  of  concerns  in 
and  near  the  RFII  area.  Based  on  this 
information  we  will  make  a  preliminary 
determination  on  the  potential 
advantages  and  disadvantages  of  OCS 
sand  and  gravel  exploration  and 
development  within  the  RFII  area  and 
whether  to  prepare  an  EIS.  Second, 
MMS  will  use  the  responses  to  identify 
specific  areas  within  the  RFII  area  that 
are  of  interest  for  potential  commercial 
sand  and  gravel  leasing  and 
development.  Third,  comments  will  be 
used  to  identify  potential  conflicts 
among  offshore  activities  and  State  or 
local  coastal  zone  management  plans. 
Finally,  comments  may  be  used  to 
develop  requirements  to  ensure  safe  and 
environmentally  sound  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Hartgen,  International 
Activities  and  Marine  Minerals.  (703) 
787-1300. 

Dated:  January  4.  2000. 
WC  Rosenbusch, 

Director.  M/nera/s  Management  Service. 
[FR  Doc.  00-434  Filed  1-7-00:  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's  Delta 
Drinlting  Water  Council  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Delta  Drinking  Water 
Council  will  meet  on  January  27,  2000, 
to  discuss  several  issues  including 
Fiscal  Year  2000  drinking  water  quality 
actions  and  studies.  This  meeting  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  Delta 
Drinking  Water  Council  or  may  file 
written  statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory 
Council's  Delta  Drinking  Water  Council 
meeting  will  be  held  from  12:00  noon  to 
3:30  p.m.  on  Thursday,  January  27, 
2000. 

ADDRESSES:  This  meeting  will  meet  at 
the  Resources  Building,  1416  Ninth 
Street.  Room  1131.  Sacramento,  CA 
95814. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hutton,  CALFED  Bay-Delta  Program,  at 
(916)  653-9715.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  the  Equal 
Employment  Opportunity  Office  at  (916) 
653-6952  or  TDD  (916)  653-6935  at 
least  one  week  prior  to  the  meeting. 
SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  La 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Deha  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
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exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
imder  the  Federal  Advisory  Committee 
Act  (FACA).  The  BDAC  provides  advice 
to  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  of  the  Program.  BDAC 
provides  a  fonmi  to  help  ensiue  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Delta  Drinking 
Water  Council  to  advise  the  CALFED 
Program  and  the  CALFED  Policy  Group 
through  BDAC  on  necessary  adaptations 
to  the  Program's  Drinking  Water  Quality 
Improvement  Strategy  to  achieve 

•  CALFED's  drinking  water  objectives. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  1416  Ninth 
Street,  Suite  1155,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 

hours,  Monday  through  Friday,  within 
30  days  following  the  meeting. 

Dated:  January  4,  2000. 
Kirk  C.  Rodgers, 

Deputy  Regional  Director. 

[FR  Doc.  00-447  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

CALFED  Bay-Delta  Program  Policy 
Group 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  CALFED  Bay-Delta  - 
Program  Policy  Group  will  meet  on 
January  19,  2000.  The  agenda  for  the 
Policy  Group  meeting  will  include 
discussion  of  the  CALFED  Long-Term 
Water  Management  Strategy  Evaluation 
Framework.  This  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  CALFED  Bay- 
Delta  Program  Policy  Group  or  may  fil§ 
written  statements  for  consideration. 
DATES:  The  CALFED  Bay-Delta  Program 
Policy  Group  meeting  will  be  held  from 


9  a.m.  to  5  p.m.  on  Wednesday,  January 
19,  2000. 

ADDRESSES:  This  meeting  will  meet  at 
the  Vizcaya,  2019  21st  Street, 
Sacramento,  CA  95818. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Selkirk,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  EmplojTnent  Opportimity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 

Francisco  Bay /Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  Government  are 
working  together  to  stabilize,  protect, 
restore,  and  enhance  the  Bay-Delta 
system.  The  State  and  Federal  agencies 
with  management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  direction 
of  the  CALFED  Policy  Group.  The 
Program  is  exploring  and  developing  a 
long-term  solution  for  a  cooperative 
planning  process  that  will  determine  the 
most  appropriate  strategy  and  actions 
necessary  to  improve  water  quahty, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  The  CALFED 
Policy  Group  provides  general  policy 
direction  on  all  aspect  of  the  CALFED 
Program. 

Dated:  January  4,  2000.        ^ 
iGrk  C.  Rodgers, 
Deputy  Regional  Director. 
[FR  Doc.  00-448  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  4319-94-M 


NUCLEAR  REGULATORY 
COMMISSION 

Pilot  Program  Evaluation  Panel; 
Meeting  Notice 

Pursuant  to  the  Federal  Advisory 
Conmiittee  Act  of  October  6,  1972  (Pub. 
L,  94-463,  Stat.  770-776)  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
announced  the  establishment  of  the 
Pilot  Program  Evaluation  Panel  (PPEP). 
The  PPEP  functions  as  a  management- 
level  Oversight  group  to  monitor  and 
evaluate  the  success  of  the 
Commission's  Reactor  Oversight  Process 
Improvements  program.  A  Charter 
governing  the  PPEP  functions  as  a 
Federal  Advisory  Committee  was  filed 
with  Congress  on  June  30,  1999,  after 
consultation  with  the  Conunittee 
Management  Secretariat,  General 
Services  Administration.  The  PPEP  will 
hold  its  forthcoming  final  meeting  on 
January  13,  2000  at  the  Renaissance 
Hotel,  999  Ninth  Street,  NW, 
Washington,  DC,  Phone  202-898-9000. 
The  PPEP  meeting  will  start  at  12:30 
p.m.  following  the  agency's  Pilot 
Program  Lessons  Learned  Workshop 
scheduled  to  start  at  12  noon  on  January 
10,  2000,  also  at  the  Renaissance  Hotel. 

The  PPEP  meeting  participants  are 
listed  below  along  with  their  affiliation: 
Frank  P.  Gillespie — Nuclear  Regulatory 

Commission 
Mohan  C.  Thadani — Nuclear  Regulatory 

Commission 
James  T.  Wiggins — Nuclear  Regulatory 

Commission 
Heidi  Hahn— LANL 
Bruce  Mallet — Nuclear  Regulatory 

Commission 
Geoffrey  Grant — Nuclear  Regulatory 

Commission 
Kenneth  E.  Brockman — Nuclear 

Regulatory  Commission 
James  Lieberman — Nuclear  Regulatory 

Commission 
Steve  Floyd — Nuclear  Energy  Institute 
David  Garchow — Pubhc  Service  Electric 

and  Gas 
Masoud  Bajestani — Tennessee  Valley 

Authority 
George  Barnes — Conunonwealth  Edison 

Company 
James  Chase — Omaha  Public  Power 

District 
Gary  Wright — Illinois  Department  of 

Nuclear  Safety 
David  Lochbaum — Union  of  Concerned 

Scientists 

The  PPEP  completed  its  work  and 
issued  its  final  report  on  December  17, 
1999.  This  last  meeting  is  expected  to  be 
brief.  If  no  significant  new  issues  are 
identified  prior  to  the  meeting,  it  may  be 
canceled.  Meetings  of  the  PPEP  are  open 
to  the  members  of  the  public.  Oral  or 
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written  views 
members  of  the 
members  of  the 
Persons  desiring 
should  notify 
(Telephone  301 
FPG@nrc.gov)  o; 
(Telephone 
MCT@nrc.gov) 
meeting  date,  if 
appropriate  arr 
to  allow 
meeting  for  sucl 
motion  picture, 
will  be  permitte  i 

Further 
of  discussion: 
been  canceled 
relocated;  and 
ruling  regarding 
statements  and 
obtained  by 
Gillespie  or  Mr 
between  8  a.m. 

This  meeting 
but,  if  needed, 
be  available 
Public  Document 
agency's  web 
httpJ/www.n 
overview.html 

Transcripts  o 
meetings  and 
now  be  viewed 
at  the  above  wep 


mjy 


M- 


30L41 


inforr  lat 


from 


Dated:  January  3,  2000. 
Andrew  L.  Bates, 
Advisory  Commiifee 
[FR  Doc.  00-^95 
MLUNOCOM  79M-fel-l> 
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be  presented  by  the 
jublic,  including 
luclear  industry, 
to  make  oral  statements 
Frank  P.  Gillespie 
/  415-1004,  e-mail 
Mr.  Mohan  C.  Thadani 

5-1476,  e-mail 
ve  days  prior  to  the 
jossible,  so  that 
a  igements  can  be  made 
y  time  during  the 
statements.  Use  of  still, 
ind  television  cameras 
during  this  meeting, 
ion  regarding  topics 
vi  hether  the  meeting  has 
1  escheduled,  or 
le  Panel  Chairman's 
requests  to  present  oral 
ime  allotted,  may  be 
^  Mr.  Frank  P. 
Mohan  C.  Thadani 
md  4:30  p.m.  EDT. 
will  not  be  transcribed 
meeting  report  will 
the  Commission's 
Room,  and  the 
at  the  address  below. 
iK^ov/NRR/OVERSIGHT/ 


tie 


page  J 


previous  PPEP 
PPEP's  final  report  can 
as  a  background  material 
site. 


tie 


Management  Officer. 
iled  1-7-00;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 


Upon  Written 
From:  Securi ; 
Commission 
Information 
20549 


I  equest.  Copies  Available 
ties  and  Exchange 
Office  of  Filings  and 

!  iervices,  Washington,  DC 


Extension: 
Rule  15g-3 

Control  No 
Rule  15g-6, 

Control  No 


SflC  File  No.  270-346.  OMB 

1235-0392 
SE  C  File  No.  270-349,  OMB 

1235-0395 


Notice  is 
to  the  Paperwc^k 
(44  U.S.C.  350 
and  Exchange 
("Commission 
following  summary 
public  commei  it 

Rule  15g-3 
dealers  disci 
quotation  pricts 
information  in 


lose 


transactions  in  penny  stocks.  It  is 
estimated  that  approximately  270 
respondents  incur  an  average  burden  of 
100  hours  Annually  to  comply  with  the 
rule. 

Rule  15g-6  requires  brokers  and 
dealers  that  sell  penny  stocks  to  their 
customers  to  provide  monthly  accoxmt 
statements  containing  information  with 
regard  to  the  penny  stocks  held  in 
customer  accounts.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  burden  of  90  hours  annually  to 
comply  with  the  rule. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 
Director,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  5th  Street.  NW, 
Washington.  DC  20549. 

Dated:  Deceml)€r  30,  1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-511  Filed  1-7-00;  8:45  am] 
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hereby  given  that  pursuant 
Reduction  Act  of  1995 
et  seq.],  the  Securities 
^iommission 
')  is  publishing  the 
of  collections  for 


I  equires  that  brokers  and 
to  customers  current 
or  similar  market 
connection  with 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42314;  FHe  No.  SR-CTA/ 
CQ-99-03] 

Consolidated  Tape  Association;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Sixth  Charges 
Amendment  to  the  Second 
Restatement  of  the  Consolidated  Tape 
Association  Plan  and  the  Fifth  Charges 
Amendment  to  the  Restated 
Consolidated  Quotation  Plan 

January  4.  2000. 

Pursuant  to  Rule  llAa3-2  '  of  the 
Securities  Exchange  Act  of  1934 
("Act"),2  notice  is  hereby  given  that  on 


December  27,  1999.  the  Consolidated 
Tape  Association  ("CTA")  and  the 
Consolidated  Quotation  ("CQ")  Plan 
Participants  ("Participants")  ^  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan.  The  amendments  propose 
to  establish  an  enterprise  arrangement 
under  which  a  broker-dealer  would  be 
charged  a  maximum  monthly  amount  of 
$500,000  for  aggregate  monthly  Network 
B  market  data  fees  incurred  for 
interrogation  services  (both  display- 
device  and  pay-per-use)  that  it  provides 
to  its  officers,  partners,  and  employees 
and  to  its  nonprofessional,  brokerage 
account  customers. 

Pursuant  to  Rule  llAa3-2(c)(l).  the 
CTA  and  CQ  Participants  submitted  this 
notice  of  proposed  amendments  to  two 
effective  national  market  system  plans." 
The  Commission  is  pubUshing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendments. 
For  the  reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  amendments. 

I.  Description  and  Purpose  of  the 
Amendments 

A.  Rule  llAa3-2 
Enterprise  Arrangement 

The  Network  B  Participants  propose 
to  introduce  an  enterprise  arrangement 
and  to  make  it  available  to  United  States 
registered  broker-dealers.  The 
arrangement  would  apply  in  respect  of 
the  devices  that  those  broker-dealers  use 
internally  and  to  those  broker-dealers' 
distribution  of  market  data  to  their 
securities-trading  customers.  It  would 
not  apply  insofar  as  broker-dealers  make 
market  data  available  to  non-brokerage 
customers.  The  enterprise  arrangement 
would  limit  the  aggregate  amount  that 
United  States  registered  broker-dealers 
would  be  required  to  pay  in  any  month 
in  respect  of  (i)  the  receipt  and  use  of 
market  data  by  its  officers,  partners  and 
employees  and  those  of  its  affiliates,  and 
(ii)  pay-for-use  and  monthly  display- 
device  interrogation  services  that  it  or 
its  United  States  registered  broker- 
dealer  affiliates  provide  to  their 
nonprofessional,  broker^accoimt 
customers  (that  is.  customers  that 


>  17  CFR  240.11  Aa3-2. 
2  15  U.S.C.  78k-l. 


3  The  amendments  were  executed  by  each 
Participant  in  each  of  the  Plans.  The  Participants 
include  American  Stock  Exchange  LLC.  Boston 
Stock  Exchange,  Inc..  Chicago  Board  Options 
Exchange,  Inc.,  Chicago  Stock  Exchange,  Inc., 
Cincinnati  Stock  Exchange,  Inc..  National 
Association  of  Securities  Dealers,  Inc.,  New  York 
Stock  Exchange,  Inc.,  Pacific  Exchange,  Inc.,  and 
Philadelphia  Stock  Exchange,  Inc. 

*The  CTA  and  CQ  Plans  have  been  designated  as 
effective  transaction  reporting  plans  pursuant  to 
Exchange  Act  Rule  llAa3-l(b). 
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qualify  as  nonprofessional  subscribers 
and  that  have  opened  a  trading  account 
pursuant  to  an  applicable  brokerage 
account  agreement).  Charges  ineligible 
for  inclusion  in  the  enterprise 
arrangement's  monthly  payment 
limitation  are  (i)  pay-for-use  and 
display-device  fees  payable  in  respect  of 
such  nonprofessional  subscribers  that 
do  not  have  brokerage  accounts  with  the 
broker-dealer  or  its  United  States 
registered  broker-dealer  affiliates,  (ii) 
access  fees  and  (iii)  program 
classification  charges. 

The  enterprise  arrangement's 
maximum  monthly  payment  through 
the  end  of  the  calendar  year  2000  shall 
be  $500,000.  Thereafter,  the  Network  B 
Participants  propose  to  increase  that 
maximum  on  an  annual  basis  in  an 
amount  equal  to  the  percentage  increase 
in  the  annual  composite  share  voliune 
for  the  preceding  calendar  year,  subject 
to  a  maximum  aimual  increase  of  five 
percent. 

This  amendment  furthers  the 
objectives  of  the  national  market  system 
regarding  the  dissemination  of  last  sale 
information  delineated  in  sections 
llA(a)(l)(C),  llA{a)(l)(D)  and 
llA(a)(3)(B)oftheAct. 

B.  Governing  or  Constituent  Documents 
Not  applicable. 

C.  Implementation  of  Amendment 

The  Participants  have  manifested 
their  approval  of  the  proposed 
amendments  to  the  CTA  and  CQ 
Network  B  rate  schedules  by  means  of 
their  execution  of  the  amendments.  The 
rate  changes  would  become  effective  on 
the  first  day  of  the  month  that  follows 
the  month  in  which  the  Commission    • 
approves  the  proposed  plan 
amendments. 

D.  Development  and  Implementation 
Phases 

See  Item  1(C). 

E.  Analysis  of  Impact  on  Competition 

The  proposed  amendments  do  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
The  Network  B  Participants  do  not 
believe  that  the  proposed  plan 
amendments  introduce  terms  that  are 
unreasonably  discriminatory  for  the 
purposes  of  section  llA(c)(l)(D)  of  the 
Act. 

F.  Written  Understanding  or  Agreements  • 
relating  to  Interpretation  of,  or 
Participation  in,  Plan 

Not  applicable. 


G.  Approval  by  Sponsors  in  Accordance 
with  Plans 

In  accordance  with  Section  XII(b)(iii) 
of  the  CTA  Plan  and  section  IX{b)(iii)  of 
the  CQ  Plan,  each  of  the  Participants  has 
approved  the  fee  reductions. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 

/.  Terms  and  Conditions  of  Access 

See  Item  1(A)  above. 

/.  Method  of  Determination  and 
Imposition,  and  Amount  of  Fees  and 
Charges 

See  Item  1(A)  and  the  text  of  the 
amendments. 

K.  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 

L.  Dispute  Resolution 

Not  applicable. 

n.  Rule  llAa3-l  (solely  in  its 
application  to  the  amendments  to  the 
CTA  Plan) 

A.  Reporting  Requirements 
Not  applicable. 

B.  Manner  of  Collecting,  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

Not  applicable. 

C  Manner  of  Consolidation 

Not  applicable. 

D.  Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 

E.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable. 

F.  Terms  of  Access  to  Transaction 
Reports 

See  Item  1(A). 

G.  Identification  of  Marketplace  of 
Execution 

Not  applicable. 
m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  amendments  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  vn-itten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Nasdaq- Amex. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Jemuary  31,  2000. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Amendment 

The  Commission  has  reviewed 
Network  B's  proposed  amendments  and 
finds  that  the  amendment  is  consistent 
with  the  requirements  of  section  llA  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
^market  system  plans. ^  Specifically,  the 
Commission  finds  that  approval  of  the 
amendments  is  consistent  with  Rule 
llAa3-2(c)(2)«  of  the  Act  in  that  they 
are  necessary  for  the  protection  of 
investors,  the  maintenance  of  fair  and 
orderly  markets,  and  to  remove 
impediments  to  a  national  market 
system.  The  Commission  realizes  that 
the  modified  fee  structure,  as  applied, 
may  create  competitive  disparities. 
However,  the  Conunission  believes  that 
the  enterprise  arrangement  will  reduce 
broker-dealers'  costs  of  access  to  market 
information,  which  should  result  in  a 
reduction  of  costs  for  investors. 

The  Commission  has  issued  a  release 
which  reviews  the  fee  structures  for 
obtcdning  market  information  and  the 
role  of  market  information  revenues  in 
funding  the  self-regulatory 
organizations.^  The  concept  release 
describes  existing  market  information 
fees  and  revenues  and  invites  public 
comment  on  the  subject.  The  proposed 
amendment  implicates  some  of  the 
issues  that  the  concept  release 
addresses,  including  whether  certain  fee 
structures  are  unreasonably 
discriminatory  or  an  inappropriate 
burden  on  competition.  The 
Commission  has  decided  to  approve  the 


^  The  Commission  has  considered  the  proposed 
amendments'  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C  78c(f). 

« 17  CFR  240.11  Aa3-2(c)(2). 

'  See  Securities  Exchange  Act  Rel.  No.  42208 
(December  9,  1999).  64  FR  70613  (December  17, 
1999)  ("Concept  Release"). 
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proposed  plan  a;  nendments  pending  the 
outcome  of  the  r  larket  data  debate.  The 
Commission  wislies  to  emphasize, 
therefore,  that  a  eevaluation  of  the 
enterprise  arranj  ement  may  be  required 
depending  on  su  bsequent  actions  taken 
by  the  Commissi  on  involving  its  review 
of  market  infonr  ation  fees  and 
revenues. 

The  Commissi  on  finds  good  cause  for 
approving  the  pi  oposed  amendments 
prior  to  the  thirt  eth  day  after  the  date 
of  the  publicatio  i  of  the  notice  in  the 
Federal  Register  On  June  14.  1999,  the 
Participants,  on  )ehalf  of  Network  A. 
submitted  amem  Iments  to  the  Plans 
which  proposed  to  reduce  the  monthly 
nonprofessional  subscriber  fees  and  to 
implement  an  id  entical  enterprise 
arrangement."  O  i  October  5.  1999,''  the 
Commission  apf  roved  the  plan 
amendments.  Pu  blic  comment 
supported  the  fe ;  reductions  only 
because  they  rep  resented  an 
improvement  ov  jr  the  CTA's  current  fee 
structure.  Given  that  the  proposed 
amendments  are  identical  to 
amendments  ap|  iroved  previously  by 
the  Commissionland  that  retail  investors 
should  ultimate!  y  benefit  from  lower 
costs  of  executic  n,  the  Commission 
believes  that  gra  iting  accelerated 
approval  of  the  [  roposed  rule  change  is 
appropriate  and  ponsistent  with  the  Act. 

V.  Conclusion 


tie 


It  is  therefore 
section  11 A  of 
thereunder,  that 
amendments  to 
99-03) are  apprdved 


ordered,  pursuant  to 

Act,'"  and  the  rules 
the  proposed 
1  he  Plans  {SR-CTA/CQ- 


For  the  Commis  i 
Market  Regulation 
authority." 

Margaret  H.  McFa^land 

Deputy  Secretary: 

IFR  Doc.  00-.'il4  Ftled  1-7-00;  8:45  am) 
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«  See  Securities 
(June  28.  1999).  64 

''  See  Securities  Ex 
FR  55503  (October  1 

">15U.S.C.  78lt-l 

>' 17  CFR  200.30-: 


ion.  by  the  Division  of 
pursuant  to  delegated 


Exchange  Act  Rel.  No.  41572 
36412  (July  6.  1999). 
hange  Act  Rel.  No.  41977,  64 
.  1999). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42281 ;  File  No.  SR-DTC- 
9^25] 

Self  Regulatory  Organizations;  The 
Depository  Trust  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Modifying  DTC's  Failure- 
to-Settle  Procedures 

December  28.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  15,  1999,  The  Depository 
Trust  Corporation  ("DTC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  and  II  below,  which  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I,  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
DTC's  failure-to-settle  ("FTS") 
procedures  to  permit  DTC  to  borrow 
temporarily  from  all  participants  with 
net  credit  positions  if  DTC's  liquidity 
resources  are  inadequate  to  complete 
settlement. 

n.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significemt 
aspects  of  such  statements. ^ 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  modify 
DTC's  procedures  to  permit  DTC  to 
borrow  temporarily  from  all  participants 
in  net  credit  positions  in  the  unlikely 
circumstances  that  DTC's  liquidity 


M5  U.S.C.  78s(b)(l). 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


resources  are  inadequate  to  complete 
settlement.  Under  the  proposed  rule 
change,  instead  of  borrowing  first  from 
participants  in  net  credit  positions  that 
have  made  deliveries  to  a  failed 
participant,  DTC  would  have  the  option 
to  borrow  pro  rata  from  all  participants 
having  net  credits. 

Each  DTC  participant  pays  the  net 
debit  balance  or  receives  the  net  credit 
balance  in  its  DTC  money  settlement 
account  at  the  end  of  each  day.  DTC's 
principal  risk  is  the  possible  failure  of 
one  or  more  participants  to  settle  their 
net  debit  obligations.  In  order  to  assiue 
that  DTC  is  able  to  complete  settlement 
on  the  day  of  a  participant  failure,  DTC 
imposes  on  all  participants  net  debit 
caps  that  are  related  to,  among  other 
things,  the  amount  of  DTC's  total 
liquidity  resources.  DTC  maintains 
liquidity  resources  of  $1.4  billion, 
consisting  of  a  cash  peirticipants  fund  of 
$400  million  and  a  $1  billion  committed 
line  of  credit  with  a  consortium  of 
banks. 

DTC's  FTS  procedures  address  the 
unlikely  possibility  that  DTC's  liquidity 
resources  may  be  inadequate  to 
complete  settlement,  a  circumstance 
that  has  never  occurred,  by  allowing 
DTC  to  borrow  temporarily  from 
participants  having  net  credits.  Under 
DTC's  current  FTS  procedures.  DTC 
would  first  reduce  the  net  credits  of 
participants  that  made  deliveries  to  the 
failed  participant.  If  this  initial 
borrowing  is  insufficient,  the 
procedures  provide  for  DTC  to  apply  net 
credit  reductions  pro  rata  to  all 
participants  having  net  credits. 

Because  of  DTC's  net  debit  cap 
controls,  DTC  would  experience  a 
liquidity  shortfall  only  if  there  were  two 
or  more  participant  failures  on  the  same 
day.  Simulations  limiting  the  reduction 
of  net  credits  solely  to  participants  that 
have  delivered  to  multiple  failing 
participants,  particularly  where  one  or 
more  of  the  failing  participants  maintain 
more  than  one  DTC  settlement  account, 
show  that  because  of  the  number  of 
variables  involved,  such  a  process  can 
be  extremely  time-consuming  and  if 
ever  implemented  could  severely  delay 
completion  of  settlement.  By  permitting 
DTC  the  option  of  either  first  reducing 
the  net  credits  of  deliverers  to  the  failing 
participants  with  net  credits  or  applying 
net  credit  reductions  pro  rata  across-the- 
board  to  all  participants,  the  proposed 
rule  change  could  substantially  reduce 
the  amount  of  time  necessary  for  DTC  to 
process  net  credit  reductions  and  to 
inform  the  affected  participants. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
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DTC  since  the  proposed  rule  change 
will  facilitate  completion  of  daily 
money  settlement  at  DTC  in  the  unlikely 
event  that  DTC's  liquidity  resources  are 
not  sufficient  to  complete  settlement. 

B.  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self  Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  and  Others 

Comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act  3 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  DTC's  obligations  under 
Section  17A(b)(3}(c)  because  the 
proposal  should  facilitate  the 
completion  of  the  daily  settlement 
process  at  DTC  in  the  event  of  multiple 
participant  failures  on  the  same  day 
which  cause  DTC's  liquidity  resources 
to  be  inadequate  to  complete  settlement. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing 
because  such  approval  will  allow  DTC 
to  implement  this  additional  safeguard 
as  soon  as  possible. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  vn'itten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-99-25  and 
should  be  submitted  by  January  31, 
2000.  /( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-99-25)  be,  and  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. "» 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-513  Filed  1-7-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42309;  File  No.  SR-OCC- 
99-11] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
the  Authority  To  Vote  on  Behalf  of 
OCC 

January  3,  2000. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
notice  is  hereby  given  that  on  October 
26,  1999,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fi-om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  grants  the 
chairmtm  of  the  OCC's  board  of 
directors  the  express  authority  to  vote 
on  behalf  of  OCC  the  stock  of  OCC's 
wholly-owned  subsidiaries. 


M  5  U.S.C.  78q-l  (b)(3)(F). 


<  17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s{b)(l). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  paragraph  (b)  to  Article 
rV,  Section  6  of  OCC's  By-Laws. 
Paragraph  (b)  grants  the  chairman  of 
OCC's  board  of  directors  or  his  proxy 
the  express  authority  to  vote  on  behalf 
of  OCC  the  stock  of  OCC's  wholly- 
owned  subsidiaries.  For  example,  the 
proposed  rule  change  clarifies  the 
chairman's  authority  to  vote  stock  of  a 
subsidiary'  to  fill  vacancies  on  the 
subsidiary's  board  where  the 
subsidiary's  by-laws  require  vacancies 
to  be  filled  by  its  stockholders.  This 
authority  is  subject  to  any  specific 
direction  of  or  alternative  delegation  by 
OCC's  full  board  of  director*.  Any 
exercise  of  the  chairman's  authority 
under  Article  IV,  Section  6(b)  is  subject 
to  subsequent  ratification  by  the  OCC 
board. 

The  proposed  rule  change  also 
amends  the  current  text  of  Article  fV, 
Section  6,  newly  designated  as 
paragraph  (a)  thereof,  to  correct  a      - 
typographical  error. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  1 7A  of 
the  Act  because  it  makes  explicit  and 
clarifies  authority  implicit  under 
existing  OCC  By-Laws.  According  to 
OCC,  the  delegation  of  such  authority  to 
the  Chairman  has  proven  effective  in 
promoting  the  efficient  governance  of 
OCC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
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to  the  proposed  ule  change  and  none         SMALL  BUSINESS  ADMINISTRATION        SBA  075 

have  been  receivjed. 


III.  Date 
Proposed  Rule 
Commission  Acl 


of  Effec  tiveness  of  the 

C  hange  and  Timing  for 


The  foregoing 


rule  change  has  become 


effective  pursuai  it  to  Section 


19(b)(3)(A)(iii)2 


jf  the  Act  and  pursuant 


to  rule  19b-4(f)(l)  '  promulgated 
thereunder  becai  ise  the  proposal  is 


concerned  solel) 


with  the 


administration  a  F  OCC.  At  any  time 


within  sixty  day 
rule  change,  the 


!  of  the  filing  of  such 
Commission  mav 


summarily  abroj  ate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  f  ar  the  protection  of 
investors,  or  oth  srwise  in  furtherance  of 
the  purposes  of  I  he  Act. 

IV.  Solicitation  of  Comments 

Interested  per;  ens  are  invited  to 
submit  written  c  ata,  views  and 
arguments  conc(  ming  the  foregoing, 
including  wheth  er  the  proposed  rule 
change  is  consis  ent  with  the  Act. 
Persons  making  ivritten  submissions 
should  file  six  ci  ipies  thereof  with  the 
Secretary,  Secuj  ties  and  Exchange 
Commission,  45  )  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  dl  subsequent 
amendments,  al  written  statements 
with  respect  to  t  le  proposed  rule 
change  that  are  I  iled  with  the 
Commission,  an  1  all  written 
communication!  relating  to  the 
proposed  rule  cl  ange  between  the 
Commission  anc  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accord  ince  with  the 
provisions  of  5  I  I.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  CommissionJs  Public  Reference 
Section,  450  Fiflh  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  h  3  available  for 
inspection  and  c  opying  at  the  principal 
office  of  OCC.  A  1  submissions  should 
refer  to  file  num  jer  SR-OCC-99-11  and 
should  be  subra  tted  by  January  31, 
2000. 


M5U.S.C.  78s(b)(:i)(.M(i) 
3 17  CFR  240.19b-  1(f)(3). 


ion  by  the  Division  of 
pursuant  to  delegated 


For  the  Commis  i 
Market  Regulatior , 
authority. 

Margaret  H.  McF^rland 
Deputy  Secretary. 
(PR  Doc.  00-.'512  rtiled  1-7-00;  8:45  ami 

BILUNG  CODE  8010-0  I -M 


Privacy  Act  of  1974;  Revision  of 
Privacy  Act  System  of  Records 

agency:  Small  Business  Administration. 

ACTION:  Notice  of  revision  of  Privacy  Act 
System  of  Records. 

SUMMARY:  SBA  is  revising  its  Privacy 
Act  Systems  of  Records,  SBA  075,  Loan 
Case  Files,  to  include  as  a  routine  use 
the  review  of  Disaster  Home  Loan  Files 
by  potential  purchasers  of  the  Disaster 
Home  Loans  included  in  SBA's  Asset 
Sales  Program,  and  to  include  Loan 
Service  Centers  as  systems  locations  and 
the  Directors  of  the  Loan  Service 
Centers  as  System  Managers.  SBA  is 
updating  the  addresses  of  various  offices 
that  are  systems  locations.  SBA  is  also 
removing  HUD  as  a  systems  location 
and  is  removing  Regional  Directors  as 
Systems  Manager. 

DATES:  The  changes  to  this  System  of 
Records  are  effective  without  further 
notice  February  9,  2000,  unless 
comments  are  received  that  result  in 
further  revision. 

ADDRESSES:  Arnold  S.  Rosenthal, 
Assistant  Administrator  /  Office  of 
Portfolio  Management,  Small  Business 
Administration,  409  3rd  Street  SW, 
Washington,  DC  20416,  (202)  205-6484. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  S.  Rosenthal,  Assistant 
Administrator  /  Office  of  Portfolio 
Management,  Small  Business 
Administration,  409  3rd  Street  SW, 
Washington,  DC  20416,  (202)  205-6484. 

SUPPLEMENTARY  INFORMATION:  This 
publication  is  in  accordance  with  the 
Privacy  Act  requirement  that  Agencies 
publish  their  amended  Systems  in  the 
Federal  Register  when  there  is  a 
revision,  change  or  addition.  SBA  is  ,• 
amending  the  Routine  Use  Notice  of 
System  of  Records  for  Loan  Case  Files 
previously  published  at  56  FR  8020 
(1991).  SBA  is  amending  a  certain 
system  of  records  as  some  records  will 
be  subject  to  an  expanded  Routine  Use 
in  connection  with  future  sales  of  assets. 
The  Routine  Use  Notice  of  System  075, 
Loan  Case  Files,  is  being  amended  to 
specifically  allow  potential  purchasers 
of  SBA  Disaster  Home  Loans  which  may 
be  included  in  SBA's  Asset  Sale 
Program  to  review  the  contents  of  loan 
and  collateral  files.  SBA  is  also  adding 
Loan  Service  Centers  as  a  location  of 
this  system  and  the  Directors  of  the 
Loan  Service  Centers  as  System 
Managers,  as  some  disaster  home  loans 
are  maintained  at  Loan  Servicing 
Centers. 


SVSTEM  name:  Loan  Case  File — SBA  075. 

SYSTEM  LOCATION: 

Area  Disaster  Offices,  District  and 
Branch  Offices  and  Loan  Servicing 
Centers  (See  Appendix  A  for  list  of 
addresses). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Area  Disaster  Office  Managers, 
District  Directors,  Branch  Managers  and 
Loan  Service  Center  Directors  (see 
Appendix  A  for  addresses)^ 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used: 

To  provide  information  to  potential 
investors  who  are  interested  in  bidding 
on  loans  made  available  by  the  Agency 
in  a  sale  of  assets.  Investors  will  be 
required  to  execute  a  confidentiality 
agreement  prior  to  reviewing  any  record 
or  information. 

Dated:  January  3.  2000. 
Mona  Koppel  Mitnick, 

Senior  Privacy  Act  Official. 


\ 


APPENDIX  A 

Headquarters 

409  Third  St.,  SW,  Washington,  DC  20416 
Boston  Regional  Office 

10  Causeway  St.,  Suite  812,  Boston,  MA 
0222-1093 ' 
New  York  Regional  Office 

26  Federal  Plaza,  Suite  3108,  New  York, 
NY  10278 
Philadelphia  Regional  Office 
900  Market  St.,  5th  Floor,  Philadelphia,  PA 
19107 
Atlanta  Regional  Office 
233  Peachtree  St.,  NE,  Atlanta,  GA  30309- 
2482 
Chicago  Regional  Office 

500  West  Madison  St.,  Suite  1240,  Chicago, 
IL  60661-2511 
Dallas  Regional  Office 

4300  Amon  Carter  Blvd.,  Suite  108,  Fort 
Worth,  TX  76155 
Kansas  City  Regional  Office 

323  West  8th  St.,  Suite  307,  Kansas  City. 
MO  64106 
Denver  Regional  Office 

721  19th  St..  Suite  400,  Denver,  CO  80202 
San  Francisco  Regional  Office 
455  Market  St.,  Suite  2200,  San  Francisco, 
CA  94105 
Seattle  Regional  Office 

1200  Sixth  Ave.,  Suite  1805,  Seattle,  WA 
98101-1128 

SBA  District  Offices 

Region  1 

Maine  District  Office 
40  Western  Ave.,  Room  512,  Augusta,  ME 
04330 
Massachusetts  District  Office 

10  Causeway  St.,  2nd  Floor,  Boston,  MA 
02222-1093 
New  Hampshire  District  Office 
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143  N.  Main  St.,  Suite  202,  Concord,  NH 
03301 
Connecticut  District  Office  ' 

330  Main  St.,  2nd  Floor,  Hartford,  CT 
06106 
Vermont  District  Office 
87  State  St.,  Room  205,  Montpelier,  VO" 
05602 
Rhode  Island  District  Office 

380  Westminster  Mall,  5th  Floor, 
Providence,  RI  02903 
Springfield  Branch  Office 

1441  Main  St.,  Suite  410,  Springfield,  MA 
01103 

Region  II 

Buffalo  District  Office 

111  West  Huron  St.,  Room  1311,  Buffalo. 
NY  14202 
Elmira  Branch  Office 
333  E.  Water  St.,  4th  Floor,  Elmira,  NY 
14901 
Melville  Branch  Office 

35  Pinelawn  Road,  Suite  207W,  Melville, 
NY  11747 
New  Jersey  District  Office 
Two  Gateway  Center,  15th  Floor,  Newark, 
NJ  07102 
New  York  District  Office 

26  Federal  Plaza,  Suite  31-00,  New  York, 
NY  10278 
Puerto  Rico  &  Virgin  Islands  District  Office 
252  Ponce  De  Leon  Blvd.,  Suite  201,  Hato 
Ray,  Puerto  Rico  00918 
Rochester  Branch  Office 

100  State  Street,  Suite  410,  Rochester,  NY 
14614 
Syracuse  District  Office 
410  South  Salina  St.,  5th  Floor,  Syracuse, 
NY  13202 

Region  III 

Baltimore  District  Office 

10  S.  Howard  St.,  Suite  6220,  Baltimore, 
MD  21201-2525 
Charleston  Branch  Office 
405  Capitol  St.,  Suite  412.  Charleston,  WV 
25301 
West  Virginia  District  Office 
320  West  Pike  St.,  Suite  330,  Clarksburg, 
WV  26301 
Harrisburg  Branch  Office 

100  Chestnut  St.,  Room  108,  Harrisburg, 
PA  17101 
Philadelphia  District  Office 
900  Market  St.,  5th  Floor,  Philadelphia,  PA 
19107 
Pittsburgh  District  Office 

1000  Liberty  Ave.,  Rm.  1128,  Pittsburgh, 
PA  15222-4004 
Richmond  District  Office 

400  North  8th  St.,  Suite  1150,  Richmond, 
VA  23240-0126 
Washington  District  Office 

1110  Vermont  Ave.,  NW,  Suite  900, 
Washington,  DC  20201 
Wilkes-Barre  Branch  Office 

7  N.  Wilkes-Barre  Blvd.,  Suite  407,  Wilkes- 
Barre,  PA  18701-3589  . 
Delaware  District  Office 

824  North  Market  St.,  Suite  610, 
•  Wilmington,  DE  19801-3011 

Region  IV 

Georgia  District  Office 

233  Peachtree  Rd.,  NE,  Suite  1900,  Atlanta, 
GA  30309-2482 
Alabama  District  Office 


2121  8th  Ave.,  North,  Suite  200, 
Birmingham,  AL  35203-2398 
North  Carolina  District  Office 
200  N.  College  St.,  Suite  A2015,  Charlotte, 
NC  28202-2137 
South  Carolina  District  Office 
1835  Assembly  St.,  Rm.-358,  Columbia.  SC 
29201 
Gulfport  Branch  Office 
2909  13th  St.,  Suite  203,  Gulfport.  MS 
39501-1949 
Mississippi  District  Office 
101  W.  Capitol  St.,  Suite  400,  Jackson,  MS 
39201 
North  Florida  District  Office 

7825  Baymeadows  Way,  Suite  100-B. 
Jacksonville,  FL  32256-7504 
Kentucky  District  Office 
600  Dr.  M.L.  King  Jr.  Place,  Rm.  188, 
Louisville,  KY  40202 
South  Florida  District  Office 
100  S.  Biscayne  Blvd.,  7th  Floor,  Miami, 
FL  33131  ' 
Tennessee  District  Office 
50  Vantage  Way,  Suite  201.  Nashville,  TN 
37228-1500 

Region  V 

Illinois  District  Office 

500  West  Madison  St.,  Suite  1250,  Chicago. 
IL  60661-2511 

Cincinnati  Branch  Office 
525  Vine  Street,  Suite  870,  Cincinnati,  OH 
45202 
Cleveland  District  Office 

1111  Superior  Ave.  East,  Suite  630, 
Cleveland,  OH  44114-2507 
Qolumbus  District  Office 

2  Nationwide  Plaza,  Suite  1400.  Columbus. 
OH  43215-2542 
Michigan  District  Office 
477  Michigan  Ave.,  Room  515.  Detroit.  MI 
48226 
Indiana  District  Office 

429  North  Pennsylvania,  Suite  100. 
Indianapolis.  IN  46204-1873 
Wisconsin  District — Madison  Office 
740  Regent  St.,  Suite  100,  Madison,  WI 
53715 
Minnesota  District  Office 

100  North  6th  St.,  Suite  610,  Minneapolis, 
MN  49855 
Marquette  Branch  Office 

501  South  Front  Street,  Marquette,  MI 
49855 

Wisconsin  District — Milwaukee  Office 
310  West  Wisconsin  Ave.,  Suite  400. 
Milwaukee,  WI  53203 
■  Springfield  Branch  Office 

511  W.  Capitol  Ave.,  Suite  302. 
Springfield,  IL  62704 

Region  VI 

New  Mexico  District  Office 
625  Silver  Ave.,  SW,  Suite  320, 
Albuquerque,  NM  87102 
Corpus  Christi  Branch  Office 
606  N.  Carancahua.  Suite  1200,  Corpus 
Christi,  TX  78476 
Dallas/Ft.  Worth  District  Office 
4300  Amon  Carter  Blvd.,  Suite  144.  Dallas. 
TX  76155 
El  Paso  District  Office 

10737  Gateway  West.  Suite  320.  El  Paso. 
TX  79935 
Houston  District  Office 


9301  Southwest  Freeway,  Suite  550, 
Houston,  TX  77074-1591 
Arkansas  District  Office 
2120  Riverfront  Dr.,  Suite  100,  Little  Rock, 
AR  72202 
Lower  Rio  Grande  Valley  District  Office 
222  E.  Van  Buren  St..  Rm.  500,  Harlingen, 
TX  78550-6855 
Lubbock  District  Office 
1205  Texas  Ave.,  Suite  408,  Lubbock,  TX 
79401-2693 
Louisiana  District  Office 
365  Canal  St.,  Suite  2250,  New  Orleans,  LA 
70130 
Oklahoma  District  Office 
210  Park  Ave.,  Suite  1300,  Oklahoma  City, 
OK  73102 
San  Antonio  District  Office 
727  E.  Durango  Blvd.,  Suite  A-527,  San 
Antonio,  TX  78206 

Region  VII 

Cedar  Rapids  District  Office 

215  4th  Ave.  S.E.,  Suite  200,  Cedar  Rapids, 
lA  52401-1806 
Des  Moines  District  Office 
210  Walnut  Street.  Room  749,  Des  Moines, 
lA  50309-2186 
Kansas  City  District  Office 
323  West  8th  Ave.,  Suite  501,  Kansas  City, 
MO  64105-1500 
Nebraska  District  Office 

11145  Mill  Valley  Rd.,  Omaha.  NE  68154 
Springfield  Branch  Office 
6720  South  Glenstone  St..  Suite  110. 
Springfield,  MO  65802-3200 
St.  Louis  District  Office 
815  Olive  Street,  Room  242,  St.  Louis,  MO 
63101 
Wichita  District  Office 

100  East  English  St.,  Suite  510.  Wichita.  KS 
67202 

Region  VIII 

Wyoming  District  Office 

100  East  •B"  Street.  Rm.  4001.  Box  22839, 
Casper.  WY  82602 
Colorado  District  Office 

721  19th  St..  Suite  400.  Denver.  CO  80202 
North  Dakota  District  Office 
657  Second  Ave.  North.  Room  219.  Fai<go. 
ND  58108 
Montana  District  Office 
301  South  Park  Ave.,  Room  334,  Helena, 
MT  59626 
Utah  District  Office 

125  South  State  St.,  Room  2231,  Salt  Lake 
City,  UT  84138 
South  Dakota  District  Office 

110  South  Phillips  Ave.,  Suite  200,  Sioux 
Falls,  SD  57104 

Region  IX 

Guam  Branch  Office 
400  Route  8,  Suite  302,  Mongmong,  GU 
96927 
Fresno  District  Office 

2719  North  Air  Fresno  Dr..  Suite  200. 
Fresno.  CA  93727-1547 
Hawaii  District  Office 

300  Ala  Moana  Blvd..  Room  2-235. 
Honolulu.  HI  96850-1981 
Nevada  District  Office 
300  Las  Vegas  Blvd..  Suite  1100,  Las  Vegas. 
NV  89101 
Los  Angeles  District  Office 
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Braild  Blvd.,  Suite  1200,  Los 
31203-2304 
( )ffice 
Cei  tral  Ave..  Suite  800, 
85004-1025 
District  Office 

15,  Sacramento,  CA 


Office 

..  Suite  550.  San  Diego,  CA 

Office 
6th  Floor,  San  Francisco, 

\5 

Office 
Ana  Blvd.,  Suite  700.  Santa 


330  North 
Angeles,  CA 
Arizona  District 
2828  North 
Phoenix,  AZ 
Sacramento 
660  J  St.,  Suite 
95814-2413 
San  Diego  Distric : 
550  West  "C  ■  it 
92101-3500 
San  Francisco  District 
455  Market  St 
CA  94105-2445 
Santa  Ana  Distric  t 
200  West  Santc 
Ana,  CA  927|)1 

Region  X 

Alaska  District  O  fice 

222  West  8th  A  ve.,  Room  A36,  Anchorage, 
AK  99513-71  59 
Boise  District  Off|r 

1020  Main  St.. 
Portland  District 
1515  SW  5th  A.' 
OR  97201-5^  94 
Seattle  District  O 
1200  6th  Ave., 
98101-1128 
Spokane  District 
801  West  Riveitic 
Spokane.  WA  ' 

SBA  Area  Diasatir 


uite  290.  Boise.  ID  83702 
Office 
e..  Suite  1050.  Portland. 
)4 
fice 
Im.  1700.  Seattle,  W A 

Office 
de  Ave..  Suite  200, 
^201-0901 


Niagara  Falls  Are  i 
360  Rainbow  B 
Niagra  Falls. 
Atlanta  Area  2 
One  Baltimore 
Atlanta.  GA 
Forth  Worth  Are. 
4400  Amon 
Worth.  TX 
Sacramento  Area 
1825  Bell  Stret 
CA  9585.3-4: 


Office 

1  Disaster  Office 
vd..  South.  3rd  Floor, 
NY  14303 
Dfiaster  Office 

lace  N.E..  Suite  300. 
)0308 
3  Disaster  Office 
Carter  Blvd..  Suite  102.  Fort 
,5-2608 

Disaster  Office 
Suite  208.  Sacramento. 
95 


7(  15,= 


SBA  Home  Loan 


«r 


Birmingham 
2121  8th  Ave. 
12247.  Birm 
New  York  Home 
201  Varick  St 
10014 
El  Paso  Home 
10737  Gatewav 
TX  79935 
Santa  Ana  Loan 
Office 
200  W.  Santa 
Ana,  CA  927t)l 


'ervicing  Centers 

Hoiie  Loan  Servicing  Center 
1  Jorth,  Suite  200.  P.O.  Box 
iigham.AL  35202-2247 
can  Servicing  Center 
m.  628.  New  York.  NY 


Lo  in 


Servicing  Center 
West.  Suite  300.  El  Paso. 

ervicing  &  Liquidation 

Blvd..  Suite  180.  Santa 


/  na 


(FR  Doc.  00-427 
BILLING  CODE  8025-|)1-M 


Mied  1-7-00;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 
Revocable  Power  of 


Special  Limitet 
Attorney 


ths 


Know  that 
Administration 
United  States, 
at  409  Third  Street 
DC  (hereinafter 


U.S.  Small  Business 
.  an  Agency  of  the 
ith  its  principal  offices 

,  SW,  Washington. 
SBA)  does  hereby  make. 


'V 


constitute  and  appoint  Computer  Data 
Systems,  Inc.,  a  corporation  with  its 
principal  offices  at  One  Curie  Court, 
Rockville,  MD  (hereinafter  CDSI)  by  and 
through  its  subsidiary  CDSI  Mortgage 
Services,  Inc.,  with  its  principal  offices 
at  3100  Smoketree  Court,  Suite  3000, 
Raleigh,  NC,  (hereinafter  CDSI/MSI)  for 
SBA's  benefit  and  in  SBA's  name,  place 
and  stead,  SBA's  true  and  lawful 
attorney-in-fact  for  the  sole  and  limited 
purposes  expressly  set  forth  herein. 

Pursuant  to  the  Small  Business  Act  15 
U.S.C.  636(b)  SBA  is  conducting  a 
Private  Sector  Loan  Servicing 
Demonstration  Program  (hereinafter  the 
"Program")  in  which  SBA  has 
contracted  with  CDSI  under  Contract 
No.  SBAHQ-98-C-0007  (hereinafter  the 
"Contract")  to  service,  liquidate  and 
provide  litigation  support  to  thirty 
percent  (30%)  of  the  loans  in  SBA's 
Disaster  Home  Loan  portfolio 
(hereinafter  the  "Loans"). 

Pursuant  to  this  power  of  attorney  and 
to  allow  CDSI  to  service,  liquidate  and 
provide  litigation  support  for  the  Loans 
assigned  to  CDSI  under  the  Contract,  in 
accordance  with  the  Small  Business 
Act,  15  U.S.C.  634(b)(4),  SBA  hereby 
grants  to  CDSI  the  following  authority: 
to  satisfy,  release,  subordinate  or 
continue  any  beneficial  or  mortgagee's 
interest  or  assignment  thereof,  and  any 
other  rights  and  interests  under  all 
mortgages,  deeds  of  trust,  security 
agreements,  UCC  filings,  pledges  and 
other  instruments  evidencing,  making  or 
granting  security  for  the  Loans. 

It  is  SBA's  intention  that  this  Special 
Limited  Revocable  Power  of  Attorney 
evidence  to  all  third  parties  SBA's 
desire  that  CDSI  take  on  behalf  of  SBA, 
all  actions  expressly  set  forth  and 
described  herein.  SBA  and  CDSI 
acknowledge  and  agree  that  CDSI  shall 
exercise  such  power  through  one  or 
more  of  the  following  named  officers  of 
CDSI: 


Officer 

Title 

Dennis  R.  Salvatore 

Senior  Vice  Presi- 

dent. 

Linda  B.  Willett  

Vice  President. 

Altoris  A.  Bonner 

Vice  President. 

Karen  L.  Carter  

Vice  President. 

SBA  and  CDSI  hereby  acknowledge 
that  this  Special  Limited  Revocable 
Power  of  Attorney  shall  automatically 
terminate  upon  the  expiration  or 
termination  of  the  Contract. 

In  witness  whereof,  the  undersigned. 
Administrator,  U.S.  Small  Business 
Administration,  has  caused  this 
instrument  to  be  executed,  pursuant  to 
15  U.S.C.  634(b)(4). 


Small  Business  Administration, 

Aide  Alvarez, 

Administrator,  Small  Business 

Administration. 

[FR  Doc.  00-508  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  8025-^1-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  Under 
Section  182  of  the  Trade  Act  of  1974: 
Request  for  Public  Comment 

agency:  Office  of  the  United  States 
Trade  Representative. 
"ACTION:  Request  for  written  submissions 
from  the  public. 

summary:  Section  182  of  the  Trade  Act 
of  1974  (Trade  Act)  (19  U.S.C.  2242), 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  (Section  182  is  commonly 
referred  to  as  the  "Special  301" 
provisions  in  the  Trade  Act.)  In 
addition,  the  USTR  is  required  to 
determine  which  of  these  countries 
should  be  identified  as  priority  foreign 
countries.  Acts,  policies  or  practices 
which  are  the  basis  of  a  country's 
identification  as  a  priority  foreign 
country  are  normally  the  subject  of  an 
investigation  under  the  section  301 
provisions  of  the  Trade  Act.  Section  182 
of  the  Trade  Act  contains  a  special  rule 
for  the  identification  of  actions  by 
Canada  affecting  United  States  cultural 
industries. 

USTR  requests  written  submissions 
from  the  public  concerning  foreign 
countries'  acts,  policies,  and  practices 
that  are  relevant  to  the  decision  whether 
particular  trading  partners  should  be 
identified  under  section  182  of  the 
Trade  Act. 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Friday, 
February  18.  2000. 
ADDRESSES:  600  17th  Street,  NW, 
Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Director  for  Intellectual 
Property  (202)  395-6864;  Donna 
DiPaolo,  Deputy  Director  for  Intellectual 
Property  (202)  395-6864;  or  Geralyn  S. 
Ritter,  Assistant  General  Counsel  (202) 
395-6800,  Office  of  the  United  States 
Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  182  of  the  Trade  Act,  the 
USTR  must  identify  those  countries  that 
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deny  adequate  and  effective  protection 
for  intellectual  property  rights  or  deny 
fair  and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  are 
to  be  identified  as  priority  foreign 
countries.  Act,  policies  or  practices 
which  are  the  basis  of  a  country's 
designation  as  a  priority  foreign  country 
are  normally  the  subject  of  an 
investigation  under  the  section  301 
provisions  of  the  Trade  Act. 

USTR  may  not  identify  a  country  as 
a  priority  foreign  country  if  it  is  entering 
into  good  faith  negotiations,  or  making 
significant  progress  in  bilateral  or 
multilateral  negotiations,  to  provide 
adequate  and  effective  protection  of 
intellectual  property  rights. 

In  identifying  countries  that  deny 
adequate  and  effective  protection  of 
intellectual  property  rights  in  2000, 
USTR  will  focus  special  attention  on 
other  countries'  compliance  with  their 
TRIPS  obligations — many  of  which 
came  due  on  January  2000 — as  well  as 
their  efforts  to  reduce  piracy  of  optical 
media  (music  CDs,  Video  CDs,  CD- 
ROMS,  and  DVDs)  and  prevent 
unauthorized  government  use  of 
computer  software. 

Section  182  contains  a  special  rule 
regarding  actions  of  Canada  affecting 
United  States  cultural  industries.  The 
USTR  is  obligated  to  identify  any  act, 
policy  or  practice  of  Canada  which 
affects  cultural  industries,  is  adopted  or 
expanded  after  December  17,  1992,  and 
is  actionable  under  Article  2106  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Any  such  act,  policy  or 
practice  so  identified  shall  be  treated 
the  same  as  an  act,  policy  or  practice 
which  was  the  basis  for  a  country's 
identification  as  a  priority  foreign 
country  under  section  182(a)(2)  of  the 
Trace  Act  (i.e.,  such  acts,  policies  or 
practices  shall  be  the  subject  of  a  section 
301  investigation  under  the  "Special 
301"  procedures),  unless  the  United 
States  has  already  taken  action  pursuant 
to  Article  2106  of  the  NAFTA. 

USTR  must  make  the  above- 
referenced  identifications  within  30 
days  after  publication  of  the  National 
Trade  Estimate  (NTE)  report,  i.e.,  no 
later  than  April  30,  2000. 

Requirements  for  Comments 

Comments  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies  and 
practices  on  U.S.  industry.  Comments 
should  be  as  detailed  as  possible  and 


should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Any 
comments  that  include  quantitive  loss 
claims  should  be  accompanied  by  the 
methodology  used  in  calculating  such 
estimated  losses.  Comments  must  be  in 
English  and  provided  in  twenty  copies. 
A  submitter  requesting  that  information 
contained  in  a  comment  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy.  A  non-confidential 
version  of  the  comment  must  also  be 
provided. 

All  comments  should  be  sent  to  Sybia 
Harrison,  Special  Assistant  to  the 
Section  301  Committee,  Room  lOOA, 
600  17th  Street.  NW,  Washington.  DC 
20508,  and  must  be  received  no  later 
than  12:00  noon  on  Friday,  February  18. 
2000. 

Public  Inspection  of  Submissions 

Within  one  business  day  of  receipt, 
non-confidential  submissions  will  be 
placed  in  a  public  file,  open  for 
inspection  at  the  USTR  Reading  Room, 
in  Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC.  An  appointment 
to  review  the  file  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10:00  a.m.  to  12;00  noon 
and  ft-om  1:00  p.m.  to  4;00  p.m.  Monday 
through  Friday. 

loseph  Papovich, 

Assistant  USTR  for  Services.  Investment  and 

Intellectual  Property. 

[FR  Doc  00-478  Filed  1-7-00:  8:45  am] 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[FHWA  Docket  No.  99-6693] 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection:  Certification  of 
Enforcement  of  Vehicle  Size  and 
Weight  Laws 

agency:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  in  section  3506(c)(2)(A)  of 


the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  its  clearance  of  the  currently 
approved  information  collection 
identified  below  under  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  submitted  on 
or  before  March  10.  2000. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Klimek,  (202)  366-2212,  Federal 
Highway  Administration,  Office  of 
Freight  Management  and  Operations. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  Enforcement  of 
Vehicle  Size  and  Weight  Laws. 

OMB  Number:  2125-0034. 

Background:  Title  23.  U.S.C.  141, 
requires  each  State,  the  District  of 
Columbia,  and  Puerto  Rico  to  file  an 
annual  certification  that  they  are 
enforcing  their  size  and  weight  laws  on 
Federal-aid  highways  and  that  their 
Interstate  System  weight  limits  are 
consistent  with  Federal  requirements  to 
be  eligible  to  receive  an  apportionment 
of  Federal  highway  trust  funds.  Section 
141  also  authorizes  the  Secretary  to 
require  States  to  file  such  information  as 
is  necessary  to  verify  that  their 
certifications  are  accurate.  To  determine 
whether  States  are  adequately  enforcing 
their  size  and  weight  limits,  each  must 
submit  an  updated  plan  for  enforcing 
their  size  and  weight  limits  to  the 
FHWA  at  the  beginning  of  each  fiscal 
year.  At  the  end  of  the  fiscal  year,  they 
must  submit  their  certifications  and 
sufficient  information  to  verify  that  the 
enforcement  goals  established  in  the 
plan  have  been  met.  Failure  of  a  State 
to  file  a  certification,  adequately  enforce 
its  size  and  weight  laws,  and  enforce 
weight  laws  on  the  Interstate  System 
that  are  inconsistent  with  Federal 
requirements,  could  result  in  a  specified 
reduction  of  its  Federal  highway  fund 


1426 


apportionment 
In  addition. 
Transportation 
(Pub.  L.  95.-599 
requires  each 
(1)  its  penalties 
and  weight  law: 
cost  of  its 


or  the  next  fiscal  year. 

sec  ion  123  of  the  Surface 

Assistance  Act  of  1978 

92  Stat.  2689.  2701) 

ut-isdiction  to  inventory 

for  violation  of  its  size 

,  and  (2)  the  term  and 

oversize  and  overweight 


The  State  Departments 

(or  equivalent)  in  the 

of  Columbia,  and 

Annual  Burden: 
s  number  has  not 
last  approved  OMB 


permits. 

Respondents 
of  Transportatic  n 
50  States,  the  District 
Puerto  Rico. 

Estimated  To,  al 
4,160  hours.  Th 
changed  from  tqe 
clearance. 

Frequency:  Tl  le  reports  must  be 
submitted  annu  illy 

Authority:  23  US 

3506(c)(2KA);  23 
95-599,  92  Stat 

Issued  on:  Januiry 
Michael  I.  Vecchi  itti 

Director,  Office  of  L 
Management  Services 

[FR  Doc.  00-483 


C.  141;44U.S.C. 
:FR  657;  Section  123,  P.L. 
:49CFR1.48. 
4.  2000. 


2^01: 


BNJJNO  CODE  4910-i  2-P 


DEPARTMENT 


3F  TRANSPORTATION 


Federal  HIghwi  y  Administration 


Reports,  Forma 
Requirements; 
Collection  Actli^ity 


agency:  Federa 
Administration 

action:  Notice. 


FOR  FURTHER 

Tom  Howard, 
Highway  Policy 
Highway 
SW.,  Washingt 
Office  hours  art 
p.m.,  e.t., 
except  Federal 
SUPPLEMENTARY 
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and  Recordkeeping 
Agency  Information 
Under  OMB  Review 


Highway 
DOT. 


coi  apl 


s?q 


iance  with  the 
Act  of  1995  (44 
.),  this  notice 
the  Information 

(ICR)  abstracted 

forwarded  to  the  Office 

and  Budget  (OMB)  for 

The  ICR  describes 
information  collection 
burden.  The  Federal 
with  a  60-day  comment 
comments  on  the 
collection  was 
20,  1999  (64  FR 


summary:  In 

Paperwork  Redi^ction 

U.S.C.  3501  et 

announces  that 

Collection  Requjest 

below  has  been 

of  Management 

review  and  comlment 

the  nature  of  th(  i 

and  its  expectec 

Register  Notice 

period  solicitin; ; 

following  inforjiation 

published  on 

27615). 

DATES:  Commei  ts  must  be  submitted  on 

or  before  Februiiry  9,  2000. 


May 


INI|ORMATtON  CONTACT:  Mr. 

(^02)366-0170,  Office  of 
Information,  Federal 
Administration,  400  7th  Street, 
dn,  DC  20590-0001. 
from  7:30  a.m.  to  4:00 
Monday  through  Friday, 
lolidavs. 


INFORMATION: 


Title:  A  Guide  to  Reporting  Highway 
Statistics. 

OMB  Number:  2125-0032. 

Type  of  Request:  Renewal  of  a 
currently-approved  information 
collection. 

Affected  Public:  State  and  local 
governments  of  the  50  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
four  territories  (American  Samoa,  Guam, 
Northern  Marianas,  and  Virgin  Islands). 

Abstract:  The  Guide  to  Reporting 
Highway  Statistics  provides  for  the 
collection  of  information  by  describing 
policies  and  procedures  for  assembling 
statistical  data  from  the  existing  files  of 
State  agencies  on  motor-vehicle 
registration  and  fees,  motor-fuel  use  and 
taxation,  driver  licensing,  highway 
taxation  and  finance,  and  other  related 
subjects,  and  the  reporting  of  these  data 
to  the  FHWA.  The  data  collected  in 
accordance  with  the  Guide  is  used  by 
the  Federal,  State,  and  local  levels  of 
government  for  transportation  policy 
decision  making  and  is  published 
annually  in  FHWA's  Highway  Statistics 
and  Our  Nation's  Highways.  In  addition, 
the  FHWA  is  required  to  provide  a 
biermial  report  to  Congress,  The  Status 
of  the  Nation's  Surface  Transportation 
System:  Conditions  and  Performance,  to 
determine  future  highway  needs.  The 
data  collected  luider  the  Guide  is  also  a 
primary  data  source  used  in 
apportioning  Federal-aid  highway  funds 
under  the  Transportation  Equity  Act  for 
the  21st  century  (TEA-21),  which 
significantly  increased  the  amount  of 
Federal  funds  that  rely  on  State-reported 
motor  fuel  as  an  apportionment  factor  in 
distributing  Federal  funds  to  the  States. 

Estimated  Burden:  The  total  estimated 
annual  burden  for  all  respondents  for 
the  annual  collection  of  data  for  the 
Guide  is  40,880  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  A  comment  to  OMB  is  most 


effective  if  OMB  receives  it  within  30 
days  of  publication  of  this  Notice. 

Issued  on:  January  4,  2000. 
Michael  I.  Vecchietti, 
Director,  Office  of  Information  and 
Management  Services. 
(FR  Doc.  00-482  Fited  1-7-00;  8:45  am) 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January-  4,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  9,  2000 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0430. 

Form  Number:  IRS  Form  4810. 

Type  of  Review:  Extension. 

Title:  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

Description:  Form  4810  is  used  to 
request  a  prompt  assessment  under 
Internal  Revenue  Code  (IRC)  Section 
6501(d).  IRS  uses  this  form  to  locate  the 
return  to  expedite  processing  of  the 
taxpayer's  request. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households, 
Farms,  Federal  Government. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

OMB  Number:  1545-0916. 

Regulation  Project  Number:  EE-96-85 
NPRM  and  EE-63-84  Temporary. 

Type  o/Beview;  Extension. 

Title:  Effective  Dates  and  Other  Issues 
Arising  Under  the  Employee  Benefit 
Provisions  of  the  Tax  Reform  Act  of 
1984. 

Description:  These  temporary 
regulations  provide  rules  relating  to 
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effective  dates  and  other  issues  arising 
under  sections  91,  223  and  511-561  of 
the  Tax  Reform  Act  of  1984. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
12,800. 

Estimated  Burden  Hours  Per 
Respondent:  31  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
6,500  hours. 

OMB  Number:  1545-1041. 

Regulation  Project  Number:  PS-102- 
86  Final. 

Type  of  Review:  Extension. 

Title:  Cooperative  Housing 
Corporations. 

Description:  This  regulation  provides 
an  elective  alternative  to  the 
proportionate  share  rule  for  allocating 
interest  and  taxes  to  the  tenant- 
stockholders  of  cooperative  housing 
corporations. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Ftequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting  Burden: 
625  hours. 

OMB  Number:  1545-1049. 

Regulation  Project  Number:  IA-7-88 
Final. 

Type  o/flevjew.- Extension. 

Title:  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  by  Any  person 
on  Receipt  of  Greenmail. 

Description:  The  final  regulations 
provide  rules  relating  to  the  manner  and 
method  of  reporting  and  paying  the 
nondeductible  50  percent  excise 
imposed  by  section  5881  of  the  Internal 
Revenue  Code  with  respect  to  the 
receipt  of  greeimiail. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2  hoiu-s. 

OMB  Number:  1545-1353. 

Regulation  Project  Number:  FI-189- 
84  Final. 

Type  of  Review:  Extension. 

Title:  Debt  Instruments  With  Original 
Discoimt;  Imputed  Interest  on  Deferred 
Payment  Sales  or  Exchanges  of  Property. 

Description:  The  regulations  provide 
definitions,  reporting  requirements, 
elections,  and  general  rules  relating  to 


the  tax  treatment  of  debt  instruments 
with  original  issue  discount  and  the 
imputation  of,  and  accounting  for, 
interest  on  certain  sales  or  exchanges  or 
property. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
525.000. 

Estimated  Burden  Hours  Per 
Respondent:  21  minutes. 

Frequency  of  Response:  Other  (per 
issuance  of  debt  instrument  with 
original  issue  discount). 

Estimated  Total  Reporting  Burden: 
185,500  hours. 

OMB  Number:  1545-1529. 

Type  of  Review:  Extension. 

Title:  Tip  Reporting  Alternative 
Commitment  (Hairstyling  Industry). 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  in  its 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  section  6053(a), 
which  requires  employees  to  report  all 
their  tips  monthly  to  their  employers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  47,733  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  00-510  Filed  1-7-00;  8:45  am). 

BILUNG  CODE  483(M>1-P. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  98-51 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-51,  Form  1040 
On-Line  Filing  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  March  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  1040  On-Line  Filing 
Program. 

OMB  Number:  1545-1513. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-51. 

Abstract:  Revenue  Procedure  98-51 
requires  the  reporting  of  information 
needed  to  implement  the  On-Line  Filing 
Program  for  Form  1040,  Form  1040A. 
and  Form  1040EZ.  The  information  will 
be  used  to  ensure  that  taxpayers  receive 
accurate  and  essential  information 
regarding  the  filing  of  their  returns 
through  the  On-Line  Filing  Program  and 
to  identify  the  persons  involved  in  the 
filing  of  returns  through  this  program. 

Current  Actions:  There  are  no  changes 
being  made  to  this  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
14. 

Estimated  Time  Per  Respondent: 
5,179  hours  (or  approximately  two  (2) 
minutes  per  on-line  electronically  filed 
return). 

Estimated  Total  Annual  Burden 
Hours:  72,509. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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Approved:  Januafy  4.  2000. 
Gairick  R.  Shear. 

IBS  Reports  Cham 
IFR  Doc.  00-522  Fi 
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DEPARTMENT  C  F  THE  TREASURY 

Internal  Revenui»  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  98-50 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  ai  id  request  for 

comments. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW.,    - 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  1040  IRS  e-file  Program. 

OMB  Number:  1545-1512. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-50. 

Abstract:  Revenue  Procedure  98-50 
requires  the  reporting  of  information 
needed  to  implement  the  Form  1040  IRS 
e-file  Program  and  to  enable  taxpayers 
to  file  their  Form  1040,  Form  1040A,  or 
Form  1040EZ  tax  returns  electronically. 
The  information  is  used  to  ensure  that 
taxpayers  receive  accurate  and  essential 
information  regarding  the  filing  of  their 
electronic  returns  and  to  identify  the 
persons  involved  in  the  filing  of 
electronic  returns. 

Current  Actions:  There  are  no  changes 
being  made  to  this  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
75.000. 

Estimated  Time  Per  Respondent:  30 
hours,  19  minutes  (or  approximately  six 
(6)  minutes  per  electronically  filed 
return). 

Estimated  Total  Annual  Burden 
Hours:  2,273,932. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 


quality,  utility,  arid  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  3.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  00-523  Filed  1-7-00;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-50 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  99—50,  Combined 
Information  Reporting. 
DATES:  Written  comments  should  be 
received  on  or  before  March  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Combined  Information 
Reporting. 

OMB  Number:  1545-1667. 

flevenue  Procedure  Number:  Revenue 
Procedure  99-50. 

Abstract:  Revenue  Procedure  99-50 
permits  combined  information  reporting 
by  a  successor  business  entity  (i.e.,  a 
corporation,  partnership,  or  sole 
proprietorship)  in  certain  situations 
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following  a  merger  or  an  acquisition. 
Combined  information  reporting  may  be 
elected  by  a  successor  with  respect  to 
certain  Forms  1042-S,  all  forms  in  the 
series  1098,  1099.  and  5498,  and  Forms 
W-2G.  The  successor  must  file  a 
statement  with  the  IRS  indicating  what 
forms  are  being  filed  on  a  combined 
basis. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  farms. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Average  Time  Per 
Respondent:  5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  3,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  00-524  Filed  1-7-00;  8:45  am) 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  96-65 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
96-65,  Treatment  of  a  Trust  as  Domestic 
or  Foreign — Changes  Made  by  the  Small 
Busii>ess  Job  Protection  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  March  10,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Carol  Savage,  (202)  622-3945, 
Internal  Revenue  Service,  room  5242, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  a  Trust  as 
Domestic  or  Foreign — Changes  Made  by 
the  Small  Business  Job  Protection  Act. 

OMB  Number:  1545-1506. 

Notice  Number:  Notice  96-65. 

Abstract:  Notice  96—65  provides  that 
a  domestic  trust  may  avoid  an 
involuntary  change  in  status  caused  by 
operation  of  the  Small  Business  Job 
Protection  Act  of  1996  by  reforming  to 
comply  with  the  law  within  a 
reasonable  period  of  time.  The  notice 
also  gives  guidance  on  how  to  elect  to 
apply  the  trust  status  rules  retroactively. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  28 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  550. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  3,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  00-525  Filed  1-7-00;  8:45  amj 

BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  8606 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
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received  on  or 
be  assured  of 
ADDRESSES:  Diretjt 
to  Garrick  R.  Sh 
Service,  room 
Avenue  NW 


:  coil  SI 


eir. 
52  14. 


FOR  FURTHER 

Requests  for 
copies  of  the 
should  be  di 
(202) 622-3945. 
Service,  room 
Avenue  NW., 


reqi 


,  conver  iions 


SUPPLEMENTARY 

Title:  Nondedijctibl 

OMB  Number: 

Form  Number: 

Abstract 
Section  408(o 
information  re| 
contributions  to 
section  408A 
regarding 
IRAs  to  Roth 
from  Roth  IRAs 
requires  informa  i 
distributions 
Form  8606  is  u 
information. 

Current  Actioi^ 
being  made  to  th  ; 

Type  of  Reviev ' 
currently  approv  3d 

Affected  Publi : 
households. 

Estimated  Nuihber 


Cjirrently,  the  IRS  is 
concerning  Form 
IRAs. 
c(  tmments  should  be 
b^ore  March  10,  2000  to 
ideration. 

all  written  comments 
Internal  Revenue 
1111  Constitution 
W^hington.  DC  20224. 
(ATION  CONTACT: 
additional  information  or 
s)  and  instructions 
rectdd  to  Carol  Savage, 
nternal  Revenue 
1111  Constitution 
ington,  DC  20224. 
Information: 
eIRAs. 
^1545-1007. 
8606. 
Internal  Revenue  Code 
res  certain 
gaiding  nondeductible 
iraditional  IRAs.  Code 
ires  information 

from  traditional 
and  distributions 
]ode  section  530 
ion  regarding 
Education  IRAs. 
to  report  the  required 


52  12 
Wssh 


IRAs 


fron 
ised 


1,800,000. 

Estimated  Tim  e 
hour,  13  minute; 
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;  There  are  no  changes 
form  at  this  time. 
Extension  of  a 

collection. 
;  Individuals  or 


of  Respondents: 
Per  Respondent:  1 


Estimated  Total  Annual  Burden 
Hours;  2.198,320. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  January  3,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-.526  Filed  1-7-00;  8:45  am] 

BILLING  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Midwest  Citizen  Advocacy  Panel  will  be 
held  in  Milwaukee,  Wisconsin. 

DATES:  The  meeting  will  be  held 
Thursday,  January  27,  2000  and  Friday, 
January  28,  2000." 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  McQuin  at  1-888-912-1227,  or 
414-297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday,  January  27,  2000,  from  9  a.m. 
to  4  p.m.  and  Friday,  January  28,  2000, 
from  9  a.m.  to  4  p.m.  at  Courtyard 
Marriott,  Meeting  Room  B,  300  W. 
Michigan  Street,  Milwaukee,  WI.  The 
Citizen  Advocacy  Panel  is  soliciting 
public  conunent,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 
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The  public  is  invited  to  make  oral 
comments  at  the  CAP  town  hall  meeting 
on  Thursday,  January  27,  7  p.m.  to  9 
p.m.  53203  at  the  Wauwatosa  Public 
Library,  Firefly  Room,  7635  West  North 
Avenue,  Wauwatosa,  Wisconsin  53226. 
Written  comments  will  be  read  into  the 
record.  Individual  comments  will  be 
limited  to  five  minutes  and  an 
additional  five  minutes  allotted  for 
questions  and  answers.  If  you  would 
like  to  have  the  CAP  consider  a  written 
statement  or  pre-register  to  make  an  oral 
comment,  please  call  the  CAP  office  at 
1-888-912-1227  or  414-297-1604,  FAX 
(414)  297-1623,  or  mail  to  Citizen 
Advocacy  Panel,  Mail  Stop  1006-MIL, 
310  W.  Wisconsin  Ave,  Milwaukee, 
Wisconsin  53203-2221.  If  you  would 
like  to  pre-register  for  the  meeting,  the 
only  information  needed  by  the  CAP 
office  is  number  of  attendees  and  zip 
code. 

The  Agenda  will  include  the 
following:  Presentation  of  performance 
measures,  reports  by  the  CAP  sub- 
groups, presentation  of  taxpayer  issues 
by  individual  members,  CAP  office 
report,  and  discussion  of  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  3, 2000. 
M.  Cathy  VanHom, 
CAP  Project  Manager. 
[FR  Doc.  00-521  Filed  1-7-00;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

December  23,  1999. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  £uid  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 
DATES:  Submit  written  comments  on  or 
before  February  9,  2000. 

OMB  Number:  1550-0007. 

Form  Number:  OTS  Form  1582. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  conversion 
from:  (a)  OTS-regulated,  state-chartered 
savings  association  to  a  Federal  savings 
association;  (b)  National  bank, 
commercial  bank,  state  savings  bank,  or 
credit  union  to  Federal  savings 
association. 

Description:  Section  5(1)  of  the  Home 
Owners'  Loan  Act  (HOLA)  authorizes 
the  Office  of  Thrift  Supervision  to  act  on 
applications  submitted  by  state- 


chartered  savings  and  loan  associations, 
savings  banks  and  credit  unions 
requesting  permission  to  convert  to  a 
Federal  savings  and  loan  association  or 
Federal  savings  bank  charter.  12  CFR 
543.8,  543.9,  and  552.2-6  codify  the 
eligibility  requirements  and  establish 
processing  procedures  for  applications 
involving  the  conversion  of  a  credit 
union  or  a  state-chartered  association  to 
a  Federally-chartered  association  or 
savings  bank  of  the  same  organizational 
type  (i.e.,  mutual  or  stock  form  of 
ownership). 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  31. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Once  per 
application  submission. 

Estimated  Total  Reporting  Burden: 
124  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  Street,  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director.  Information  &■  Management 
Services. 

(FR  Doc.  00-449  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  6f  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

lanuary  5,  2000. 

The  Office  of  "hrift  Supervision 
(OTS)  has  subm  tted  the  following 
public  informati  in  collection 
requirement{s)  ti  i  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  o   1995,  Public  Law  104- 
13.  Interested  pe  rsons  may  obtain  copies 
of  the  submissio  i(s)  by  calling  the  OTS 
Clearance  Office  r  listed.  Send  comments 
regarding  this  injformation  collection  to 
the  OMB  review  jr  listed  and  to  the  OTS 
Clearance  Office  r,  Office  of  Thrift 
Supervision,  17(iO  G  Street,  NW, 
Washington.  DC  20552. 
DATES:  Submit  vf  ritten  comments  on  or 
before  February 

OMB  Number 

Form  Number  Not  applicable. 

Type  of  Review  v:  Revision  of  a 
currently  approi  ed  collection. 

Title:  Request  for  Service  Corporation 
Activity. 

Description:  Ptursuant  to  12  CFR 
545.74,  any  Federal  savings  association 
that  intends  to  a  :quire  or  establish  a 
service  corporat  on  to  engage  in  pre- 
approved  securi  ies  brokerage  activities 
must  submit  to  ( he  Office  of  Thrift 
Supervision  writen  notice  containing  a 
full  description  sf  the  brokerage  services 
to  be  provided  a  nd  a  certification  from 
the  board  of  din  ctors  of  such 
association  that  such  services  will  be  in 
compliance  wit  i  the  established 


9,  2000. 
1550-0013. 


requirements.  Ir 
association  shal 


addition,  the 
retain  complete 


records  of  all  ex  jcuted  contractual 
agreements  and  memoranda  between 
the  service  corp  jration  and  broker- 
dealers,  investment  advisors,  the  parent 
savings  associat  on,  and  their  affiliates. 


Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  141. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Occasionally. 

Estimated  Total  Reporting  Burden: 
359  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision.  1700  Street,  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director,  Information  &■  Management 
Services. 

|FR  Doc.  00-^50  Filed  1-7-00;  8:45  ] 
BILUNG  C006  6720-01-P 


DEPARTIWENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

January  5,  2000. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

DATES:  Submit  written  comments  on  or 
before  February  9,  2000. 
OMB  Number:  1550-0032. 


Form  Number:  OTS  Form  1622. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Interagency  Notice  of  Change  of 
Control. 

Description:  Section  181 7(j)  of  the 
Federal  Deposit  Insurance  Act,  as 
amended,  and  12  CFR  Section  574 
require  the  filing  of  an  application  when 
an  individual  acquires  control  of  any 
insured  depository  institution.  Under 
this  statute,  persons  seeking  authority  to 
acquire  control  of  a  Federally  insured 
savings  institution  must  submit  a 
Change  of  Control  notice  to  the  Office  of 
Thrift  Supervision  (OTS).  The 
information  required  in  connection  with 
a  Change  of  Control  Notice  is  used  by 
the  OTS  to  evaluate  the  merits  of  an 
application  in  light  of  applicable 
statutory  and  regulatory  criteria. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses:  32. 

Estimated  Burden  Hours  Per 
Response:  35  hours. 

Frequency  of  Response:  As  required 
per  transaction. 

Estimated  Total  Reporting  Burden: 
1,110  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700,  G  Street,  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

John  E.  Werner, 

Director.  Information  S-  Management 
Services. 

(PR  Doc.  00-451  Filed  1-7-00;  8:45  am] 
BILUNG  CODE  6720-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

December  29,  1999 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Lavv  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.  W., 
Washington,  D.C.  20552.  , 
DATES:  Submit  written  comments  on  or 
before  February  9,  2000. 

OMB  Number:  1550-0021 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Loan  Application  Register. 

Description:  Reporting  is  required  by 
statute  to  assist  OTS  in  monitoring 
compliance  with  fair  lending  laws. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses: 
3,000,000. 

Estimated  Burden  Hours  Per 
Response:  0.03  hours. 

Frequency  of  Response:  Once  per 
filing. 

Estimated  Total  Reporting  Burden: 
90,000  hours. 


Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW. 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director,  Information  S- Management 

Services. 

[FR  Doc.  00-452  Filed  1-7-00;  8:45  am) 

BtLUNG  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

January  5,  2000. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 
DATES:  Submit  written  comments  on  or 
before  February  9,  2000. 

OMB  Number:  1550-0005. 

Form  Number:  OTS  Form  Nos.  138, 
138E, 138F 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  Permission  to 
Organize  a  Federal  Savings  Association. 

Description:  An  Application  for 
Permission  to  Organize  a  Federal 
Savings  Association  must  be  submitted 
to  the  Office  of  Thrift  Supervision 
(Office  or  OTS).  The  submission  should 
be  made  by  the  organizers  and  is 
required  for  the  establishment  of  a 
Federal  savings  and  loan  association  or 
a  Federal  savings  bank,  and  the  issuance 
of  a  Federal  charter,  pursuant  to  Part 
543  or  Part  552  of  the  Rules  and 
Regulations  for  the  OTS. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 
Estimated  Number  of  Responses:  42. 

Estimated  Burden  Hours  Per 
Response:  145  hours. 

Frequency  of  Response:  Once  per 
institution. 

Estimated  Total  Reporting  Burden: 
6,132  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington.  DC  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860.  Office  of  Management  and 
Budget.  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
John  E.  Werner, 

Director.  Information  &■  Management 

Services. 

(FR  Doc.  00-453  Filed  1-7-00;  8:45  am] 
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DEPARTMENT  <  ►F  THE  TREASURY 

Office  of  Thrift !  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

January  5,  200b. 

The  Office  of '  'hrift  Supervision 
(OTS)  has  submi  Ited  the  following 
public  informati  jn  collection 
requirement(s)  t(  •  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  o  1995,  Public  Law  104- 
13.  Interested  pe  rsons  may  obtain  copies 
of  the  submissio  i(s)  by  cadling  the  OTS 
Clearance  Office  r  listed.  Send  comments 
regarding  this  in  'ormation  collection  to 
the  OMB  review  sr  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision.  17(i0  G  Street,  NW, 
Washington,  DC  20552. 

DATES:  Submit  v  ritten  comments  on  or 
before  February  9,  2000. 

OMB  Number  1550-0006. 

Fonn  Numbed  OTS  Forms  1450  and 
1558. 

Type  of  Review  v:  Extension  of  a 
currently  approi  ed  collection. 

Title:  Branch  i  Offices. 

Description;  Pursuant  to  12  CFR 
545.92.  Federally  chartered  institutions 
are  required  to  s  jbmit  either  an 
application  or  n  Jtice  prior  to 
establishing  a  bi  emch  office.  12  CFR 
545.95  requires  "ederally  chartered 
institutions  to  si  ibmit  either  an 
application  or  a  notice  prior  to 
relocating  an  ex  sting  office  facility. 
Such  applicatio  is  or  notices  must  be  in 
a  form  prescribe  d  by  the  Office  of  Thrift 
■S).  The  OTS' 
Permission  to  Establish 
and  Change  of  Location 
of  an  office  are  (  esigned  to  provide  the 
minimum  amount  of  information 
necessary  to  det  ermine  whether  the 
request  meets  tl  e  OTS'  criteria  for 


Supervision  (O 
Applications  foi 
a  Branch  Office 


approval  of  these  activities  as  set  forth 
in  12  CFR  545.92  and  516.3. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses: 
1,253. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Once  for  each 
branching  activity. 

Estimated  Total  Reporting  Burden: 
2,875  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director,  Information  &■  Management 
Services. 
[FR  Doc.  00-454  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review;  comment 
request 

January  5.  2000. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 


DATES:  Submit  written  comments  on  or 
before  February  9,  2000. 

OMB  Number:  1550-0047. 

Form  Number:  OTS  Form  Nos.  1624, 
1623  and  1606. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Notice  of  Hiring  or 
Indemnifying  Senior  Executive  Officers 
or  Directors. 

Description:  12  USC  1831  (i)  requires 
Office  of  Thrift  Supervision  (OTS)  to 
make  a  determination  as  to  the  hiring  or 
appointment  of  senior  executive  officers 
or  directors  at  savings  institutions  or 
thrift  holding  companies.  The  OTS' 
determination  must  be  based  upon  an 
evaluation  of  the  individual's 
competence,  experience,  character,  and 
integrity.  The  information  required  by 
the  collection  is  necessary  to  make  this 
determination.  Without  this 
information,  the  OTS  cannot 
accomplish  the  statutory  requirement 
designed  to  protect  the  interests  of  the 
Savings  Association  Insurance  Fund. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Responses: 
1,798. 

Estimated  Burden  Hours  Per 
Response:  6  hours. 

Frequency  of  Response:  Occasionally. 

Estimated  Total  Reporting  Burden: 
10,438  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director,  Information  &■  Management 
Services. 
[FR  Doc.  00-455  Filed  1-7-00;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1615 

Final  Technical  Changes;  Standard  for 
the  Flammability  of  Children's 
Sleepwear:  Sizes  0  Through  6X; 
Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  7  Through 
14 

Correction 

In  rule  document  99-1138  beginning 
on  page  2833  in  the  issue  of  Tuesday, 
January  19,  1999,  make  the  following 
correction: 

§1615.1    [Corrected] 

On  page  2839,  in  §1615.1(o){l)(i),  in 
the  table,  in  the  "Upper  arm"  column, 
in  the  foiulh  line,  "(5%)"  should  read 
"(S'/s)"  and  in  the  "Thigh"  column,  in 


the  fourth  hne,  "(IIV4)"  should  read 
"(llVs)". 

[PR  Doc.  C9-1138  Filed  1-7-00;  8:45  am] 

BILUNG  CODE  1505-01-D 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  67 

[Docket  No.  FEMA-7299] 

Proposed  Flood  Elevation 
Determinations 

Correction 

Proposed  rule  docimient  99-32361 
was  inadvertently  published  in  the 
Rules  and  Regulations  section  of  the 
issue  of  Tuesday,  December  14,  1999 
beginning  on  page  69657.  It  should  have 
appeared  in  the  Proposed  Rules  section. 
[PR  Doc.  C9-32361  Piled  1-7-00;  8:45  am] 
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Federal  Register 

Vol.  65,  No.  6 

Monday,  January  10,  2000 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  121 

Organ  Procurement  and 
Transplantation  Network;  Final  rule 
Amendment,  Stay  of  Final  Rule,  and 
Additional  Comment  Period 

Correction 

In  rule  document  99-33276, 
appearing  on  page  71626,  in  the  issue  of 
Tuesday,  December  21,  1999,  make  the 
following  corrections: 

1.  On  page  71626,  in  the  first  column, 
in  the  DATES  section,  in  the  fifth  hne, 
"),  42  CFT^  part  121,"  should  be  added 
after  "1999". 

2.  On  the  same  page,  in  the  second 
column,  in  the  third  paragraph,  the  fifth 
sentence  "The  Institute's  report,  issued 
in  July  1999,  the  public  comments 
received  on  the  April  2,  1998,  rule,  and 
extensive  consultation  with 
representatives  of  the  OPTN."  should  be 
removed. 

3.  On  the  same  page,  in  the  same 
column,  in  second  line  from  the  bottom 
"amendment  sot"  should  read 
"amendments  to". 

4.  On  the  same  page,  in  the  third 
column,  in  the  eighth  line,  "413(b)W" 
should  read  "413(b)l". 

[PR  Doc.  C9-33276  Piled  1-7-00;  8:45  am] 
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DEPARTMENT  (  F  DEFENSE 

GENERAL  SERV  ICES 
ADMINISTRATION 


NATIONAL  AER  3NAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  1, 
22,27,28,31,32, 
49,  51,  52,  and  5$ 

[FAR  Case  1995-0(1 

RIN  9000-AH60 


Federal  Acqulsl|lon  Regulation; 
Government  Prdperty 


AGENCIES: 

General  Services 
and  National 
Administration 
ACTION:  Propose( 


Department  of  Defense  (DoD), 
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31 


ian  Agency 
and  the  Defense 
lations  Council 

to  amend  the 
Regulation  (FAR)  to 
reduce 
d  eliminate 
1  ited  to  the  management 
)f  Government  property 
of  contractors.  In 
posed  rule  provides 
ion  of  managing 
under  a  standard 


pro  jerty 
syptem  or  managing 
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ignificant  changes 
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Councils  have  agreed 
rule  as  a  proposed  rule 
pportunity  for  the 
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parties  should  submit 
on  or  before  March 
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Interested  parties  should 
( omments  to:  General 
Administration,  FAR 

(MV  IS).  1800  F  Street,  NW, 
ATTN:  Laurie  Duarte, 

20405.  Address  e-mail 
subnlitted  via  the  Internet  to: 


Please  submit  comments  only  and  cite 
FAR  case  1995-013  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
Ms.  Angelena  Moy  at  (703)  695-1097/ 
1098  (e-mail:  moyac@acq.osd.mil),  or 
Ms.  Linda  Klein,  at  (202)  501-3775. 
Please  cite  FAR  case  1995-013. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  June  2,  1997,  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  published  a  proposed  rule  to 
simplify  the  management  and 
disposition  of  Government  property  in 
the  possession  of  contractors  (see  62  FR 
30186).  As  a  result  of  public  comments 
received  on  that  rule  and  conmients 
received  during  and  in  response  to 
public  meetings  conducted  on  February 
18,  1998,  and  May  18,  1999,  the 
Councils  have  revised  and  restructured 
the  rule. 

An  interagency  team  (Department  of 
Defense,  Environmental  Protection 
Agency,  General  Services 
Administration,  and  the  National 
Aeronautics  and  Space  Administration) 
analyzed  each  comment  received  in 
response  to  the  June  2,  1997,  proposed 
rule  and  the  public  meetings  conducted 
on  February  18,  1998,  and  May  18, 
1999.  Because  this  proposed  rule 
significantly  changes  the  June  1997 
proposed  rule,  a  summary  of  the 
comments  received  and  recommended 
disposition  is  not  included  with  this 
rule. 

Based  upon  comments  received  in 
response  to  this  proposed  rule,  and 
other  information  that  might  become 
available  during  the  public  comment 
period,  the  final  rule  might  contain  only 
the  standard  Government  property  and 
Government  property  administration 
clauses  and  related  material  discussed 
in  this  proposed  rule,  only  the  alternate 
Government  property  and  Government 
property  administration  clauses  and 
related  material  discussed  in  this  rule, 
or  both  the  standard  and  alternate 
Government  property  and  Government 
property  administration  clauses  and 
related  material.  The  Councils  are 
particularly  interested  in  public 
comment  on  whether  the  final  rule 
should  contain  only  the  standard 
Government  property  and  Government 
property  administrative  clauses  and 
related  material  discussed  in  this 
proposed  rule,  only  the  alternate 


Government  property  and  Government 
property  administration  clauses  and 
related  material  discussed  in  this 
proposed  rule,  or  both  the  standard  and 
alternate  Goverrmient  property  and 
Government  property  administration 
clauses  and  related  material. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804  because 
it  continues  the  re-engineering  of  the 
Government  property  management 
processes  and  procedures  and  is  not 
expected  to  affect  significantly  the 
profitability  of  contractors  who  have 
Government  property  in  their 
possession. 

B.  Regulatory  Flexibility  Act 

The  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  is  applicable  to 
this  revised  proposed  rule.  A  summary 
of  the  analysis  was  published  in  the 
Federal  Register  on  June  2, 1997. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  proposed 
rule  contains  information  collection 
requirements.  The  Office  of 
Management  and  Budget  (OMB) 
approved  the  information  collection 
requirements  contained  in  the  proposed 
rule  dated  June  2,  1997.  under  OMB 
Clearance  Number  9000-0151.  In 
response  to  public  comments  on  the 
proposed  rule,  this  revised  proposed 
rule  eliminates  one  additional 
notification  requirement,  replaces  three 
of  the  reports  identified  in  the  proposed 
rule  with  notices,  and  simplifies  the 
information  collection  requirements  for 
the  annual  report  of  Government 
property  in  the  possession  of 
contractors.  These  changes  slightly 
reduce  the  proposed  rule's  estimated 
information  collection  hours.  The 
Councils  will  recalculate  the  paperwork 
burden  using  the  latest  labor  and 
overhead  rates  when  this  proposed  rule 
is  finalized.  It  is  estimated  that  this  rule, 
when  final,  will  reduce  the  public 
paperwork  associated  with  Government 
property  management  by  approximately 
3,147,000  hours  per  year. 

List  of  Subjects  in  48  CFR  Parts  1,  2,  4, 
7,  8,  15,  16,  17,  22,  27,  28,  31,  32,  35, 
37,  42,  43,  44,  45,  49,  51,  52,  and  53 

Government  procurement. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  pqrts  1,  2,  4,  7,  8. 
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15,  16,  17.  22,  27,  28,  31,  32,  35,  37,  42, 
43,  44,  45,  49,  51,  52,  and  53  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1,  2,  4,  7,  8, 15,  16,  17,  22,  27,  28, 
31,  32,  35,  37,  42,  43,  44,  45,  49,  51,  52, 
and  53  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Amend  section  1.106  in  the  table 
following  the  introductory  paragraph 
by- 

a.  Revising  the  OMB  Control  Number 
at  entries  for  FAR  segments  45,  SF  1428, 
and  SF  1429  to  read  "9000-0151"; 

b.  Removing  the  FAR  segment  entries 
and  their  corresponding  OMB  Control 
Numbers  at  52.216-13,  52.232-21, 
52.245-2,  52.245-3,  52.245-5,  52.245-7, 
52.245-8,  52.245-9,  52.245-10,  52.245- 
11,  52.245-16,  52.245-17,  52.245-18, 
SF  1423,  SF  1424,  SF  1426,  SF  1427.  SF 
1430,  SF  1432,  and  SF  1434;  and 

c.  Adding  entries  to  read  as  follows: 

1 .1 06    OMB  approval  under  the  Paperwork 
Reduction  Act. 


FAR  segment 


OMB  control 
No. 


52.245-1  9000-0151 

52.245-2  9000-0151 

52.245-3  9000-0151 

52.245-^  9000-0151 

52.245-5  9000-0151 

52.245-6  9000-0151 

52.245-7  9000-0151 

52.245-8  9000-0151 

•                                «                                *                                *  • 

SF  1450  9000-0151 


PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  Amend  section  2.101  by  revising 
the  definition  "Supplies";  and  by 
adding,  in  alphabetical  order,  the 
definitions  "Property",  "Real  property", 
and  "Personal  property"  to  read  as 
follows: 

2.101     Definitions. 

***** 

Personal  property  means  property  of 
any  kind  or  interest  in  it  except  real 
property,  battleships,  cruisers,  aircraft 
carriers,  destroyers,  submarines,  and 
records  of  the  Federal  Government. 
*        *        *        *        * 

Property  means  real  and  personal 
property. 


Real  property  means  land  and  rights 
in  land,  groimd  improvements,  utility 
distribution  systems,  and  buildings  and 
other  structures.  It  does  not  include 
foundations  and  other  work  necessary 
for  installing  special  tooling,  special  test 
equipment,  or  equipment. 

Supplies  means  all  property  except 
land  or  interest  in  land.  It  includes  (but 
is  not  limited  to)  public  works  and 
buildings;  ships,  floating  equipment, 
and  vessels  of  every  character,  type,  and 
description,  together  with  parts  and 
accessories;  aircraft  and  aircraft  parts, 
accessories,  and  equipment;  machine 
tools;  and  the  alteration  or  installation 
of  any  of  the  foregoing. 


PART  4— ADMINISTRATIVE  MATTERS 

4.  Amend  section  4.703  by  revising 
the  first  sentence  of  paragraph  (b)(3)  to 
read  as  follows: 


4.703    Policy. 


(b)* 


(3)  The  contractor  does  not  meet  the 
original  due  date  for  submission  of  final 
indirect  cost  rate  proposals  specified  in 
paragraph  (e)(2)  of  the  clause  at  52.216- 
7,  Allowable  Cost  and  Payment.  *   *   * 
***** 

5.  Amend  section  4.804—4  by  revising 
paragraph  (b)  to  read  as  follows: 

4.804-4    Physically  completed  contracts. 


(b)  Rental,  use,  and  storage 
agreements  are  considered  physically 
complete  when  the  performance  period 
stipulated  in  the  agreement  expires. 

PART  7— ACQUISITION  PLANNING 

6.  Amend  section  7.105  by  revising 
paragraph  (b)(14)  to  read  as  follows: 

7.105    Contents  of  written  acquisition 
plans. 


(b)  *   *   * 

(14)  Govemment-fumished  property. 
Identify  any  property  to  be  furnished  to 
contractors  and  discuss  any  associated 
considerations,  such  as  the  property's 
availability  and  compliance  with  the 
requirements  at  45.201. 


7.501     [Amended] 

7.  Amend  section  7.501  in  the  second 
sentence  of  paragraph  (b)  by  removing 
"facilities  operations  and  maintenance." 
and  adding  "property  management."  in 
its  place. 


PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

8.  Revise  section  8.101  to  read  as 
follows: 

8.101     Definition. 

Excess  personal  property  means  any 
personal  property  (see  2.101)  under  the 
control  of  a  Federal  agency  that  the 
agency  head  or  a  designee  determines  is 
not  required  for  its  needs  or  for  the 
discharge  of  its  responsibilities. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

9.  Amend  section  15.305  by 
redesignating  paragraphs  "{a)(3)"  and 
"(a)(4)"  as  "(a)(4)"  and  "(a)(5)", 
respectively,  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

15.305    Proposal  evaluation. 

***** 

(a)  *   *   * 

(3)  Government  property  adjustment. 
Offerors  who  will  use  Government 
property  to  perform  a  contract  usually 
have  a  price  advantage  relative  to 
competitors  who  will  use  their  own 
property  or  will  acquire  or  fabricate 
property  to  perform  that  contract.  When 
evaluating  offers,  that  advantage  must 
be  eliminated  to  the  extent  practicable. 

(i)  Contracting  officers  must  adjust 
offers  by  applying  a  rental  adjustment 
determined,  to  the  extent  practicable, 
using  the  rental  guidelines  in  the  clause 
at  52.245-6.  Rental  Charges  for 
Commercial  Use. 

(ii)  It  is  not  necessary  to  calculate  a 
Government  property  adjustment 
when — 

(A)  The  solicitation  requires  the 
offerors  to  use  specific  Government- 
furnished  property  items  during 
contract  performance;  or 

(B)  It  is  apparent  that  the  difference 
between  the  offer  or  offers  most 
advantageous  to  the  Government  and 
competing  offers  is  so  great  that  a  rental 
adjustment  will  not  affect  source 
selection. 


PART  16— TYPES  OF  CONTRACTS 

16.307    [Amended] 

10.  Amend  section  16.307— 

a.  In  the  first  sentence  of  paragraph 
(a)(1)  by  removing  the  parenthetical 
"(other  than  a  facilities  contract)"; 

b.  In  paragraph  (b)  by  removing  from 
the  parenthetical  the  words  "a  facilities 
contract  or"; 

c.  In  paragraph  (d)  by  removing 
"(other  than  a  facilities  contract)"; 

d.  In  paragraph  (e)(1)  by  removing  "or 
a  facilities  contract"; 
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e.  In  paragrap  i 
"(other  than  a  fm 

f.  By  removin  ? 
and 

g.  By  redesigijating 
paragraph  "(g)" 
removing  the 


11.  Amend 
paragraph  (a)(5 


17.603    Limitations 

(a)*   * 

(5)  Functions 
be  accomplishe  i 
subpart  45.2, 
Property. 
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(f)(1)  by  removing 
cihties  contract)"; 
paragraphs  (g)  and  (h); 


paragraph  "(i)"  as 
and  amending  it  by 
sentence. 


last 

PART  17— SPECIAL  CONTRACTING 
METHODS 


s4:tion  17.603  by  revising 
to  read  as  follows: 


that  can  more  properly 
in  accordance  with 
Fiimishing  Government 


PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 


22.400    [Amended] 

12.  Amend  sqction 
removing  the 
definition  of 
22.401.)". 


22.400  by 
parenthetical  "(See 
Cc  nstniction  in  section 


22.405    [Amend(  id] 

13.  Amend  section 
sentence,  by  reiiovi 
Contracts "  and 
Furnished  Real 

14.  Amend  section 
paragraph  (d)  tc 


22.405,  in  the  first 
ng  "Facilities 
adding  "Government- 
Property"  in  its  place. 

22.407  by  revising 
read  as  follows: 


22.407    Contraci  clauses 


52  222- 


(d)  The  contracting 
the  clause  at 
Standards  for 
Government 
when  the 
property  for 
and  the 
time  of  contrac 


require  coverec 
22.402(b))  to  b€ 
States. 


officer  shall  insert 
-17,  Labor 
(lonstruction  Work — 
Fi  rnished  Real  Property, 
Govefnment  will  furnish  real 
ormance  of  a  contract 
Governhi«nt  is  not  certain  at  the 
award  that  it  may 
construction  work  (see 
performed  in  the  United 


PART  27— PAT  ENTS,  DATA,  AND 
COPYRIGHTS  I 


27.409    [Amend^l 

15.  Amend  sifction 
sentence  of  par  i] 
the  word  "faci 
"property"  in  i 


27.409  in  the  first 
graph  (e)  by  removing 
llties "  and  adding 


s  place. 

PART  28— BOIIIDS  AND  INSURANCE 

tion  28.303  to  read  as 


16.  Revise 
follows: 


se:t 


28.303 
damage  to 

When  the  Gdvernment 
approves  insuipnce 


lnsuran(;e  against  loss  of  or 
Government  property. 


requires  or 
to  cover  loss,  theft. 


or  destruction  of  or  damage  to 
Government  property,  it  may  be 
provided  by  specific  insurance  policies 
or  by  inclusion  of  the  risks  in  the 
contractor's  existing  policies.  The 
policies  shall  disclose  the  Government's 
interest  in  the  property. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31 .1 06    [Removed  and  Reserved] 

17.  Remove  and  reserve  sections 
31.106  through  31.106-3. 

31.205-40    [Amended] 

18.  Amend  section  31.205-^0  in 
paragraph  (a)  by  removing  the  citation 
"45.101"  and  inserting  "45.001"  in  its 
place. 

PART  32— CONTRACT  FINANCING 

32.403    [Amended] 

19.  Amend  section  32.403  by 
removing  and  reserving  paragraph  (c). 

32.407    [Amended] 

20.  Amend  section  32.407  by 
removing  and  reserving  paragraph  (c). 

32.503-15    [Removed  and  Reserved] 

21.  Remove  and  reserve  section 
32.503-15. 

32.704    [Amended] 

22.  Amend  section  32.704  in  the 
introductory  text  of  paragraph  (a)(1)  by 
removing  "52.232-21,  Limitation  of 
Cost  (Facilities);". 

23.  Amend  section  32.705-2  by 
revising  paragraph  (a);  by  removing 
paragraph  (b);  and  by  redesignating 
paragraph  (c)  as  paragraph  (b).  The 
revised  text  reads  as  follows: 

32.705-2    Clauses  for  limitation  of  cost  or 
funds. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.232-20,  Limitation  of 
Cost,  in  solicitations  and  contracts  if  a 
fully  funded  cost-reimbursement 
contract  is  contemplated  whether  or  not 
the  contract  provides  for  payment  of  a 
fee. 


PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

24.  Revise  the  section  heading  and 
text  of  35.014  to  read  as  follows: 

35.014    Title  to  tangible  personal  property. 

The  provisions  of  31  U.S.C.  6306  for 
vesting  title  to  equipment  and  other 
tangible  property  in  nonprofit 
organizations  whose  primary  purpose  is 
the  conduct  of  scientific  research  or 
nonprofit  institutions  of  higher 
education  are  implemented  through 


Alternate  II  to  the  clause  at  52.245-2, 
Government  Property,  and  Alternate  II 
to  the  clause  at  52.245-7,  Government 
Property — Alternate  Procedures.  It  is 
generally  in  the  Government's  interests 
to  vest  title  with  such  contractors  unless 
an  agency  head  has  provided  otherwise 
or  the  property  can  be  used  for  follow- 
on  contracts  to  be  performed  on  real 
property  owned  or  leased  by  the 
Government. 

PART  37— SERVICE  CONTRACTING 

25.  Amend  section  37.101  by  revising 
paragraph  (e)  of  the  definition  "Service 
contract"  to  read  as  follows: 

37.101     Definitions. 

***** 

Service  Contract  *   *  * 
***** 

(e)  Operation  of  Government-owned 
equipment,  real  property,  and  systems. 


PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

26.  Amend  section  42.302  by  revising 
paragraphs  (a)(26),  (a)(27),  and  (a)(28). 
and  by  removing  and  reserving  (a)(30)  to 
read  as  follows: 

42.302    Contract  administration  functions. 

(a)  *  *  * 

(26)  Perform  property  administration 
(see  part  45),  including  review  and 
approval  of  contractor  property 
management  systems,  assessment  of 
contractor  processes  for  the  acquisition 
or  fabrication  of  property  under  cost- 
reimbursement  contracts,  and  the 
management  and  disposal  of 
Government  property. 

(27)  Determine  reasonable  rentals  for 
noninterference  use  of  Government 
property  for  commercial  purposes  (see 
52.245-2.  52.245-6.  and  52.245-7). 

,  (28)  Perform  necessary  screening, 
redistribution,  and  disposal  of 
Government  property. 

***** 

(30)  (Reserved) 


42.705-1     [Amended] 

27.  Amend  section  42.705-1  in  the 
first  sentence  of  paragraph  (b)(1)  by 
removing  "or  52.216-13". 

42.708    [Amended] 

28.  Amend  section  42.708  in 
paragraph  (b)  by  removing  "or  5 2.2 16- 
13". 
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42.709-6    [Amended] 

29.  Amend  section  42.709-6  by 
removing  "52.216-13,". 

PART  43— CONTRACT 
MODIFICATIONS 

43.205    [Amended] 

30.  Amend  section  43.205  by 
removing  paragraph  (b)(5);  by 
redesignating  paragraph  "{b)(6)"  as 
"{b)(5)",  and  amending  it  by  removing 
"Alternaffe  V"  and  adding  "Alternate 
IV"  in  its  place. 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.101     [Amended] 

31.  Amend  section  44.101  by 
removing  the  definition  "Facilities". 

32.  Amend  section  44.202-2  by 
revising  paragraph  {a)(2);  by  removing 
paragraph  (a){10);  and  by  redesignating 
paragraphs  (a)(ll)  through  (a){13)  as 
(a)(10)  through  (a)(12),  respectively.  The 
revised  text  reads  as  follows: 

44.202-2    Considerations. 

(a)  *   *   * 

(2)  Is  the  subcontract  for  property 
identified  in  the  solicitation  as  property 
the  Government  will  furnish  for  contract 
performance? 
***** 

33.  Revise  part  45  to  read  as  follows: 

PART  45— GOVERNMENT  PROPERTY 
IN  THE  POSSESSION  OF 
CONTRACTORS 


Sec. 

45.000 

45.001 


Scope  of  part. 
Definitions. 


Subpart  45.1 — General 

45.101  Property  management  procedures. 

45.102  Policy. 

Subpart  45.2— Furnishing  Government 
Property 

45.201  Furnishing  property  for  performance 
of  a  Government  contract. 

45.201-1     Criteria  for  furnishing 

Government  property. 
45.201-2    Restrictions  on  furnishing 

Government  property. 
45.201-3    Documentation  and  approval 

requirements. 

45.202  Competitive  advantage. 

45.203  Solicitation  and  contract 
requirements. 

45.204  Postaward  requests  for  Government 
property. 

45.205  Repair  or  replacement  of 
Government-furnished  property. 

45.205-1     Maintenance. 
45.205-2     Property  losses. 

45.206  Government-furnished  property  to 
be  returned  to  a  Government  activity. 

45.207  Solicitation  provision  and  contract 
clauses. 

45.207-1     Solicitation  provision. 
45.207-2     Contract  clauses. 


Subpart  45.3 — Contractor-Acquired  or 
Produced  Property 

45.301  General, 

45.302  Fixed-price  and  labor-hour 
contracts. 

45.303  Cost-reimbursement  and  time-and- 
materials  contracts. 

•  45.304     Contract  clause. 

Subpart  45.4 — Liability  for  Property  Losses 

45.400  General. 

45.401  Liability  for  property  losses — 
contracts  that  include  the  clause  at 
52.245-2,  Government  Property. 

45.401-1     Government  liability. 
45.401-2     Contractor  liability. 

45.402  Liability  for  property  losses — 
contracts  that  include  the  clause  at 
52.245-7.  Government  Property — 
Alternate  Procedures. 

45.402-1     Government  liabilitv. 
45.402-2     Contractor  liability. 

45.403  Post  delivery  considerations. 

45.404  Contract  clause. 

Subpart  45.5 — Government  Property 
Management 

45.501  Preaward  considerations. 

45.502  Standard  and  alternate  property 
management  systems. 

45.502-1     Property  management  under  the 
clause  at  52.245-5,  Government  Property 
Administration. 

45.502-2     Property  management  under  the 
clause  at  52.245-8,  Government  Property 
Administration — Alternate  Procedures. 

45.503  Government  property  records  and 
reports. 

45.504  Property  accountability. 
45.504-1     Accountability. 

45.504-2    Transferring  accountability  to 
other  contracts. 

45.505  Reutilization,  transfer,  and  donation 
of  Government  property. 

45.505-1     Contractor  actions. 
45.505-2     Inventory  disposal  schedules. 
45.505-3     Reutilization  priorities. 
45.505—4     Screening. 

-45.505-5     Waiver  of  screening  requirements. 
45.505-6    Interagency  property  transfer 
costs. 

45.506  Abandonment,  destruction,  or 
donation  of  excess  agency  property. 

45.507  Disposal  of  scrap. 
45.507-1     Production  scrap. 
45.507-2     Other  scrap. 

■45.508    Disposal  of  surplus  Government 

property. 
45.508-1    Abandonment,  destruction,  or 

donation  of  surplus  property  in  lieu  of 

sale. 
45.508-2     Sale  of  surplus  property. 
45.508-3    Proceeds  from  sales. 

45.509  Inventory  Disposal  Reports. 

45.510  Contract  clause. 

Subpart  45.6^Authorizing  the  Use  of 
Government  Property  for  Commercial 
Purposes 


45.601 
45.602 


Policy. 
Contract  clause. 


45.000    Scope  of  part. 

This  part  prescribes  policies  for 
furnishing  Government  property  to 
contractors,  contractors'  use  and 


management  of  Government  property, 
and,  except  for  real  property,  the 
disposal  of  Government  property.  It 
does  not  apply  to — 

(a)  Property  leased  under  the 
provisions  of  10  U.S.C.  2667,  Leases: 
nonexcess  property;  or 

(b)  Property  to  which  the  Government 
has  obtained  title,  a  lien,  or  other 
security  interest  solely  as  a  result  of 
financing  arrangements  under  fixed- 
price  contracts. 

45.001     Definitions.        — 

As  used  in  this  part — 

Commercial  purpose  means  any 
purpose  other  than  performance  of  a 
U.S.  Government  contract  or 
subcontract  thereunder. 

Contractor's  managerial  personnel 
means  the  contractor's  directors, 
officers,  and  any  of  the  contractor's 
managers,  superintendents,  or 
equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of  the  contractor's 
business  or  operations  at  a  site 
connected  with  performance  of  a 
Government  contract. 

Demilitarization  means  rendering  a 
product  unusable  for,  and  not  restorable 
to,  the  purpose  for  which  it  was 
designed  or  is  customarily  used. 

Equipment  means  nonexpendable, 
tangible  personal  property.  The  term 
does  not  include  property  that  satisfies 
the  definition  in  this  part  of  material, 
unique  Federal  property,  special 
tooling,  or  special  test  equipment. 

Expendable  property  means  property 
that  is  customarily  consumed  during 
design,  manufacture,  or  testing  of  a 
product  or  performance  of  a  service. 

General  purpose  equipment  means 
items  that  can  be  used,  or  with  only 
minor  modification  could  be  used,  to 
develop,  produce,  test,  or  maintain  more 
than  one  type  of  item  or  perform  more 
than  one  type  of  service. 

Government-furnished  property 
means  Government  property  that  a 
contracting  officer  authorizes  a 
contractor  to  use  for  performance  of  a 
Government  contract. 

Government  property  means  property 
the  Government  owns  or  leases. 

Low  value  property  means  equipment, 
special  tooling,  or  special  test 
equipment  that  has  an  acquisition  cost 
less  than  $5,000  and  is  not  sensitive 
property. 

Material  means  expendable  property 
and  property  incorporated  into  or 
attached  to  an  item  deliverable  under  a 
contract. 

Natural  disaster  means  a  sudden  and 
imusual  natural  occurrence  causing 
catastrophic  damage,  including  floods, 
hurricanes,  tornadoes,  cyclones. 
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pu  poses. 


Ifctrical  slorms,  tidal 
es,  mudslides, 
volcanic  eruptions, 

other  similar  perils, 
lot  include  fire  or 
unless  directly  or  indirectly 
COT  ered  peril. 
1/5  anization  means  a 
organized  and  operated 
for pharitable,  scientific,  or 
,  the  net  earnings 
inure  to  the  benefit  of 
shaireholder  or  individual, 
rom  Federal  income 
section  501  of  the 
Reveni  le  Code  and  does  not 
ubsiantial  portion  of  its 
on  propaganda  or 

to  influence 
icipating  in  any 
on  behalf  of  any 
ic  office. 
,  (see  2.101). 
ce  officer  means  a 
appointed  to  disposition 
accou  ntable  under  Government 


atmospheric  e 
waves,  avalancp 
landslides, 
earthquakes. 
The  term  does 
explosion, 
caused  by  a 

Nonprofit  o 
business  entity 
exclusively 
educational 
of  which  do  no 
any  private 
that  is  exempt 
taxation  under 
Internal 
conduct  a  s 
activities  carrying 
otherwise  atter  ipting 
legislation  or 
political  campaign 
candidate  for 

Personal  property 

Plant  clearai 


person 

property 

contracts. 

Precious  me\  als 
platinum,  palli 
rhodium,  and 

Property  (set 

Property 
person  appoini  ed 
administration 

Real  propert  r 

Rental  perio\  i 
period  during 
property  is 
commercial , 

Rental  time 
hours,  to  the 
property  is  ac 
purposes.  It  i 
property  for 
required 
property  to  its 
(less  normal  wfear 

Scrap  means 
has  no  value 
mineral,  or 

Sensitive 
potentially 
safety  or  secur 
misplaced,  or 
exceptional 
protection 
such  as  classi^ed 
ammunition, 
substances, 
hazardous 
precious  meta 

Special  test 

(l)Test 
specifically  to 
by  a  Government 
such  equipme  it 
other  purpose 

(2)  General 
modi 
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property  means  property 
rous  to  the  public 
ty  if  stolen,  lost,  or 
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equipment  means — 
equ:  pment  designed 

conduct  testing  required 
contract  provided 
cannot  be  used  for 

)urpose  test  equipment  or 
fications  thereof  that  are 


interconnected  and  interdependent  to 
form  a  new  functional  entity  that  can 
only  be  used  to  perform  testing  required 
by  a  contract  while  so  interconnected 
and  interdependent;  or 

(3)  Any  combination  of  specifically 
designed,  general  purpose,  or  modified 
general  purpose  test  equipment  that  are 
so  interconnected  and  interdependent  to 
form  a  new  functional  entity  that  can 
only  be  used  to  perform  special  purpose 
testing  required  by  a  contract  while  so 
intercormected  and  interdependent. 

Special  tooling  means  items,  such  as 
jigs,  dies,  fixtures,  molds,  patterns,  taps, 
gauges,  or  other  equipment  and 
manufacturing  aids,  that  are  of  such  a 
specialized  nature  that  without 
substcmtial  modification  or  alteration 
their  use  is  limited  to  the  development, 
production,  repair,  or  maintenance  of 
particular  supplies  or  components 
thereof,  or  to  the  performance  of 
particular  services. 

Unique  Federal  property  means 
Government-owned  personal  property, 
or  components  thereof,  that  is  specially 
designed  to  perform  or  support  the 
mission  of  one  or  more  Federal  agencies 
and  is  not  available  to  the  public.  The 
term  does  not  include  property  that  is 
incorporated  into  or  attached  to  an  item 
deliverable  under  a  contract. 

Work  in  process  means  bench  stock 
materials,  complete  or  incomplete 
fabricated  parts,  subassemblies, 
assemblies,  and  similar  items  that  are 
created  during  production  of  deliverable 
end  items,  or  are  required  to  construct 
special  tooling  or  special  test  equipment 
needed  to  produce  deliverable  end 
items,  or  are  otherwise  needed  for 
design  or  testing  required  by  a  contract. 

Subpart  45.1 — General 

45.101    Property  management  procedures. 

(a)  The  Government  permits  offerors 
to  elect  to  manage  Government  property 
under  a  standard,  process  based  system 
or.  alternatively,  to  manage  Government 
property  using  the  same  business 
practices  the  contractors  use  to  manage 
their  own  property.  The  solicitation 
provision  at  52.245-1,  Government 
Property  Availability  and  Information 
Required  from  Offerors,  is  used  for  the 
election.  See  the  clause  at  52.245-5, 
Government  Property  Administration, 
for  the  standard,  process  based  system, 
and  the  clause  at  52.245-8,  Government 
Property  Administration — Alternate 
Procedures,  if  the  election  is  to  use  the 
contractor's  own  business  practices. 
Subparts  45.4  and  45.5  provide 
guidance  regarding  contractors'  property 
liability  and  property  management 
responsibilities. 


(b)  It  is  in  the  Govenmient's  interest 
to  have  a  contractor  use  a  single 
property  management  system  at  each 
location  at  which  the  contractor  will 
perform  Government  contracts. 
Therefore,  contracting  officers  should 
not  question  a  contractor's  election  to 
use  the  alternate  property  management 
procedures  if  the  contractor's  election  is 
consistent  with  the  contractor's 
practices  at  a  particular  location.  If  the 
contractor's  election  is  not  con^stent, 
the  contracting  officer  should  advise  the 
contractor  of  the  inconsistency  and 
request  the  contractor  to  withdraw  the 
election  or  agree  to  include  the  elective 
procedures  in  all  contracts  being 
performed  at  that  location  at  no  increase 
in  the  price  or  fee  of  such  contracts. 

45.102    Policy. 

(a)  Agencies  must  not — 

(1)  Furnish  Government  property  to 
contractors  except  as  provided  in 
subpart  45.2; 

(2)  Specify,  direct,  or  require  for 
contract  performance  the  use  of  specific 
[e.g.,  brand  name,  brand  name  or  equal, 
part  number,  or  similar  identifier) 
commercial  items  that  will  become 
Government  property  under  a  contract 
unless  the  contract's  stated  purpose  is 
the  acquisition  of  such  items; 

(3)  Acquire  commercial  items  or 
general  purpose  equipment  for  the  sole 
purpose  of  subsequently  furnishing 
such  items  as  Government-furnished 
property  to  any  contractor  unless  the 
commercial  items  are  components  of 
deliverable  items;  or 

(4)  Authorize  contractors  to  acquire 
for  the  Government — 

(i)  Property  not  required  for 
performance  of  a  contract  or  subcontract 
thereunder; 

(ii)  Real  property,  alterations  thereof, 
or  improvements  thereto,  unless  the 
contract's  primary  purpose  is  the 
maintenance  of  an  essential  industry 
capability  or  the  contract  requires  the 
performance  of  alterations  or 
improvements  to  real  property;  or 

(iii)  General  purpose  equipment, 
unless  the  contract's  stated  purpose  is 
the  acquisition  of  the  equipment  (see 
paragraph  (b)  of  this  section  for 
nonprofit  organizations). 

(b)  Under  contracts  for  basic  or 
applied  scientific  research,  contracting 
officers  may  authorize  nonprofit 
organizations  whose  primary  purpose  is 
the  conduct  of  scientific  research,  or 
nonprofit  institutions  of  higher 
education,  to  acquire  tangible  personal 
property  for  the  Government,  including 
commercial  items. 
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Subpart  45.2 — Furnishing  Government 
Property 

45.201     Furnishing  property  for 
performance  of  a  Government  contract. 

Government  property  may  be 
furnished  for  performance  of  a 
Government  contract,  subject  to  the 
restrictions  in  45.201-2,  only  when  at 
least  one  of  the  criteria  in  45.201-1  and 
the  corresponding  documentation  and 
approval  requirements  in  45.201-3  are 
satisfied. 

45.201  -1    Criteria  for  furnishing 
Government  property. 

The  criteria  for  furnishing 
Government  property  are: 

(a)  The  Government  is  the  sole  source 
of  property  required  to  perform  a 
contract. 

(b)  The  property  will  be  incorporated 
into  or  attached  to  a  deliverable  end 
item. 

(c)  The  property's  use  will  result  in 
substantial  measurable  cost  savings  to 
the  Government  when  compared  to 
estimated  costs  of  contract  performance 
without  such  property  (consider  the 
Government's  costs  to  activate  property 
or  maintain  property  in  an  active  status 
of  ownership  when  determining  cost 
savings). 

(d)  The  Government  must  furnish  the 
property  to  assiure  that  items  delivered 
under  a  contract  are  compatible  with 
other  Government  items. 

(e)  The  property  must  be  furnished  to 
accomplish  repairs  to,  or  maintenance 
or  reconditioning  of,  Government- 
furnished  property  or  items  to  be 
delivered  under  a  contract  and  such 
repair,  maintenance,  or  reconditioning 
is  not  the  contractor's  responsibility 
under  the  contract. 

(f)  The  property  must  be  furnished  to 
respond  to  an  unusual  and  compelling 
urgency  for  supplies  or  services  (see 
6.302-2)  or  to  support  contingency 
contracting. 

(g)  The  property  will  be  used  on  a 
contract  for  scientific  research 
conducted  by  an  institution  of  higher 
education  or  a  nonprofit  organization. 

(h)  Government-furnished  equipment 
or  real  property  is  needed  for  the 
retention  or  operation  of  an  essential 
Government-owned  capability. 

45.201-2    Restrictions  on  furnishing 
Government  property. 

The  restrictions  on  furnishing 
Government  property  are: 

(a)  Government-owned  materied  may 
be  furnished  to  contractors  only  under 
the  criteria  in  45.201-l(a),  (b),  (c),  (f),  or 
(g).  The  quantity  furnished  may  include 
reasonable  amounts  for  repairs  or 
corrections  to  work  in  process,  scrap,  or 
spoilage. 


(b)  Govermnent-owned  equipment 
may  be  furnished  to  contractors  oidy 
under  the  criteria  in  45.201-1  (c),  (f),  (g), 
or  (h). 

(c)  Contracting  officers  may  furnish 
commercial  computer  software  or 
commercial  computer  software 
documentation  to  contractors  only  when 
the  Government  has  a  license  in  the 
software  or  documentation  that  permits 
release  or  disclosure  to  and  use  by  third 
parties  and  the  software  or 
documentation  is  required  to  operate, 
maintain,  or  install  other  Government 
property  furnished  for  performance  of  a 
Government  contract. 

(d)  Contracting  officers  must  not 
furnish  noncommercial  computer 
software  or  noncommercial  computer 
software  documentation  (software  or 
dociunentation  that  does  not  satisfy  the 
requirements  in  2.101  for  commercial 
items)  to  contractors  unless  the 
Government  is  the  software  or 
documentation  licensor  or,  prior  to 
furnishing  the  software  or 
documentation,  the  Government  obtains 
a  license  in  the  software  or 
documentation  that  permits  release  or 
disclosure  to,  or  use  by,  third  parties 
and  the  intended  recipient  has 
completed  any  use  and  nondisclosure 
agreement  required  by  part  27  or  an 
agency  supplement. 

45.201-3    Documentation  and  approval 
requirements. 

Decisions  to  furnish  property  to 
contractors  must  be  documented  in  the 
contract  file.  Contracting  officers  may 
make  decisions  based  upon  the  criteria 
in  45.201-l(b)  and  (d)  through  (g). 
Unless  otherwise  designated  in  agency 
regulations,  approval  is  required  by — 

(a)  The  contracting  officer's  first  level 
supervisor  when  using  the  criterion  in 
45.201-l(c): 

(b)  The  contracting  officer's  second 
level  supervisor  when  using  the 
criterion  in  45.201-l(a);  or 

(c)  The  head  of  the  contracting 
activity  when  using  the  criterion  in 
45.201-l(h). 

45.202  Competitive  advantage. 
Offerors  who  will  use  Government 

property  to  perform  a  contract  usually 
have  a  price  advantage  relative  to 
competitors  who  will  acquire,  fabricate, 
or  use  their  own  property  to  perform 
that  contract.  When  evaluating  offers, 
that  advantage  must  be  eliminated  to  the 
extent  practicable  (see  15.305(a)(3)). 

45.203  Solicitation  and  contract 
requirements. 

When  the  Government  will  make 
property  available  for  contract 
performance — 


(a)  Competitive  solicitations  must — 

(1)  List  the  available  property  by  item 
name,  national  stock  number  (if  the  item 
has  a  national  stock  number),  or  other 
appropriate  nomenclature;  identify  the 
quantity  available;  and,  when  known, 
identify  the  date  the  property  was 
acquired; 

(2)  Include,  or  offer  to  provide,  real 
property  maps,  drawings,  plans,  or 
similar  information  in  sufficient  detail 
to  enable  an  offeror  to  prepare  its  offer; 

(3)  Separately  identify  property 
available  on  an  "as  is"  basis; 

(4)  Separately  identify  property  the 
Goverrunent  will  reactivate,  rehabilitate, 
or  convert; 

(5)  Identify  the  adjustment  that  will 
be  applied  to  the  cost  or  price  of  offers 
that  contemplate  use  of  Government- 
furnished  property.  The  adjustment  may 
be  specified  as  a  dollar  amount,  a 
formula,  or  any  combination  thereof; 
and 

(6)  Identify  any  special  requirements 
for  security,  maintenance,  liability,  or 
property  administration. 

(b)  Contracts  must — 

(1)  List  and  identify  (nomenclature, 
quantity,  serial  number  or  other 
appropriate  identifier,  or,  for  real 
property,  maps,  drawings,  plans,  or 
similar  information)  the  Government 
property  furnished  for  performance  of 
the  contract; 

(2)  Separately  identify  property 
furnished  "as  is"; 

(3)  Provide  that  costs  incurred  by  the 
contractor  to  transport  "as  is"  property 
to  its  place  of  business  or  to  modify  or 
otherwise  make  such  property  suitable 
for  the  contractor's  use  must  not  result 
in  an  increase  in  contract  price  or  fee; 

(4)  Identify  any  constraints  on  the 
period  for,  or  amoimt  of,  use; 

(5)  Identify  any  special  requirements 
for  security,  maintenance,  liability,  or 
property  control  applicable  to  a 
particular  Government-furnished  item; 

(6)  Identify  any  Government- 
furnished  property  that  is  to  be  returned 
directly  to  a  Goverrunent  activity  in  lieu 
of  initiating  disposal  action  and  specify 
the  method  and  point  of  return; 

(7)  For  fixed-price  construction 
contracts  that  contemplate  furnishing 
property  f.o.b.  railroad  cars  or  f.o.b. 
truck,  specify  the  point  of  delivery  and 
include  appropriate  terms  and 
conditions  if  the  Government  or  another 
person  will  install,  prepare,  or  test  the 
property;  and 

(8)  To  the  extent  known,  identify  the 
Govenunent-fumished  property's 
acquisition  cost  and  acquisition  date. 

45.204    Postaward  requests  for 
Government  property. 

(a)  Contracting  officers  must  not 
furnish  Government  property  to 
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actions  required  by  those  clauses  do  not 
sustain  the  property's  suitability  for  use 
and  request  direction  regarding  repair, 
rehabilitation,  or  replacement  of  the 
property. 

(a)  Contracting  officers  may  elect  to — 

(1)  Repair  or  replace  the  property; 

(2)  Substitute  other  property  for  the 
property  requiring  additional 
maintenance: 

(3)  Authorize  the  contractor  to  repair, 
rehabilitate,  or  replace  the  property; 

(4)  Authorize  the  contractor  to 
dispose  of  the  property;  or 

(5)  Negotiate  an  equitable  adjustment. 

(b)  Contracting  officers  should  not 
authorize  the  repair,  rehabilitation,  or 
replacement  of  Government-furnished 
property,  including  property  furnished 
"as  is",  or  make  a  repair,  rehabilitation, 
or  replacement  unless — 

(1)  The  property  is  required  for 
continued  performance  of  the  contract 
under  which  the  property  is 
accountable; 

(2)  The  Government  is  obligated 
contractually  to  provide  the  property  for 
performance  of  another  contract;  or 

(3)  The  property  is  needed  for  work  to 
be  performed  by  the  Government  at  a 
Government  installation. 

(c)  Contracting  officers  must  consult 
with  appropriate  technical,  logistics, 
program  office,  and  property  specialists 
to  determine  whether  the  Government- 
furnished  property  should  be  replaced, 
the  appropriate  method  and  type  of 
replacement,  or  if  the  contractor  should 
repair  or  rehabilitate  the  property.  If  the 
Government  does  not  elect  to  repair  or 
replace  Government-furnished  property 
that  is  needed  for  continued  contract 
performance,  the  contractor  might  be 
entitled  to  an  equitable  adjustment. 

45.205-2    Property  losses. 

(a)  Property  losses  for  which  the 
Government  is  liable.  Generally,  the 
Government  is  responsible  for  property 
losses  under  contracts  that  include  the 
Government  property  clause  at  52.245- 
2.  The  Government  is  also  liable  for 
certain  property  losses  under  contracts 
that  contain  the  Government  property 
clause  at  52.245-7.  Follow  the  guidance 
in  45.205-l(a)  and  (b)  to  remedy  a 
property  loss  for  which  the  Government 
is  liable. 

(b)  Property  losses  for  which  the 
contractor  is  liable.  When  a  contractor 
is  liable  for  a  property  loss  under  the 
Government  property  clauses  at  52.245- 
2  or  52.245-7.  the  contracting  officer 
may  authorize  the  contractor  to  repair  or 
replace  the  property  at  no  change  in 
contract  price  or  fee  if  the  property  is 
needed  for  continued  performance  of 
the  contract  or  negotiate  an  equitable 
reduction  in  contract  price  or  fee  if  the 


property  is  not  needed  for  continued 
contract  performance. 

45.206  Government-furnished  property  to 
be  returned  to  a  Government  activity. 

When  a  contract  requires  the 
contractor  to  return  Government- 
furnished  property  directly  to  a 
Government  activity  (in  lieu  of  entering 
the  property  into  the  disposal  process), 
the  property  administrator  should 
determine  the  property's  condition  as 
near  to  the  return  date  as  practicable 
and  must  promptly  notify  the 
contracting  officer  if  the  property  is  not 
suitable  for  its  intended  use.  The 
contracting  officer  promptly  must  direct 
the  contractor  to  take  any  necessary 
corrective  action  or  negotiate  an 
equitable  adjustment  incident  to  the 
contractor's  failure  to  sustain  the 
property's  suitability  for  intended  use. 
When  corrective  action  is  not  practical, 
the  contracting  officer  must  direct  the 
contractor  to  dispose  of  the  property 
(see  45.505-3)  and  promptly  advise  the 
property  administrator  of  the  action 
directed. 

45.207  Solicitatton  provision  and  contract 
clauses. 

45.207-1     Solicitation  provision. 

(a)  Insert  the  provision  at  52.245-1, 
Government  Property  Availability  and 
Information  Required  from  Offerors, 
when  soliciting  offers  from  more  than 
one  source,  regardless  of  contract  type, 
and  the  Government  contemplates 
furnishing  property  for  performance  of 
the  resulting  contract. 

45.207-2    Contract  clauses. 

(a)  Except  as  provided  in  45.207-2{d), 
insert  the  clause  at  52.245-2, 
Government  Property,  in — 

(1)  All  cost-reimbursement  and  time- 
and-materials  solicitations  and  contracts 
for  supplies,  services,  or  research  and 
development; 

(2)  Fixed-price  or  labor-hour 
solicitations  and  contracts  for  supplies, 
services,  or  research  and  development 
under  which  the  Government  will 
furnish  property  for  performance  of  the 
contract; 

(3)  Contract  modifications  or  orders 
for  property  repair  under  fixed-price  or 
labor-hour  contracts  that  do  not  include 
that  clause  when— (i)  The  aggregate 
acquisition  cost  of  the  property  to  be 
repaired  exceeds  or  is  reasonably 
anticipated  to  exceed  $100,000;  or 

(ii)  The  Government  will  furnish 
property  for  performance  of  the  repairs. 

(b)  Insert  the  clause  with  its  Alternate 
I  in  solicitations  and  contracts  that 
contemplate  fixed-price  awards  based 
upon  adequate  price  competition  or 
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when  the  contract  price  is  set  by  law  or 
regulation. 

(c)  Insert  the  clause  with  its  Alternate 
II  in  cost-reimbursement  or  time-and- 
materials  solicitations  and  contracts  for 
basic  or  applied  scientific  research  to  be 
conducted  by  nonprofit  organizations 
whose  primary  purpose  is  the  conduct 
of  scientific  research  or  by  nonprofit 
institutions  of  higher  education  (see 
35.014). 

(d)  Insert  the  clause  at  52.245-7, 
Government  Property — Alternate 
Procedures,  when  an  offeror  has  elected 
to  use  that  clause  in  the  solicitation 
provision  at  52.245-1,  Government 
Property  Availability  and  Information 
required  from  Offerors. 

fl)  Insert  the  clause  with  its  Alternate 

I  in  contracts  for  services  to  be 
performed  primarily  on  real  property 
owned  or  leased  by  the  Government  cuid 
the  contractor  will  not  control  access  to 
or  use  of  the  property  furnished  for 
performance  of  the  contract. 

(2)  Insert  the  clause  with  its  Alternate 

II  in  cost-reimbiursement  or  time-and- 
materials  solicitations  and  contracts  for 
basic  or  applied  scientific  research  to  be 
conducted  by  nonprofit  organizations 
whose  primary  purpose  is  the  conduct 
of  scientific  research  or  by  nonprofit 
institutions  of  higher  education  (see 
35.014). 

Subpart  45.3 — Contractor-Acquired  or 
Produced  Property 

45.301  General. 

A  contractor's  contention  that 
property  was  acquired  to  perform  a 
specific  contract  and  is  not  needed  for 
any  other  purpose  does  not  alter  the  fact 
that  the  property  might  not  qualify  for 
treatment  as  a  direct  cost  under  the 
contractor's  cost  accounting  practices 
and  31.202. 

45.302  Fixed-price  and  labor-hour 
contracts. 

(a)  Property  acquired  or  produced  by 
the  contractor  for  performance  of  a 
fixed-price  or  labor-hoiu  contract  is  not 
Government-furnished  property  and  is 
not  subject  to  the  clause  at  52.245-5, 
Government  Property  Administration, 
or  the  clause  at  52.245-8,  Government 
Property  Administration — Alternate 
Procedures,  except — 

(1)  Delivered  property  accepted  by  the 
Government  that  the  Government  has 
directed  the  contractor  to  store;  or 

(2)  Special  tooling  and  special  test 
equipment  the  contractor  is  required  to 
store  during  the  Government  notice 
period  under  the  clause  at  52.245-3, 
Delivery — Special  Tooling  and  Special 
Test  Equipment  (Fixed-Price  Contracts) 
(see  paragraphs  (b)  and  (d)  of  this 
section). 


(b)(1)  The  clause  at  52.245-3, 
Delivery — Special  Tooling  and  Special 
Test  Equipment  (Fixed-Price  Contracts), 
requires  a  contractor  to  notify  the 
Government  if  the  contractor  has 
acquired  or  produced  special  tooling  or 
special  test  equipment  that  is  not 
required  to  be  delivered  under  the 
contract.  The  contractor's  notice  is 
required  not  later  than  the  earlier  of — 

fi)  30  days  following  the  contractor's 
determination  that  such  special  tooling 
or  special  test  equipment  is  no  longer 
required  for  contract  performance;  or 

(ii)  120  days  prior  to  completion  of 
scheduled  deliveries  (other  than 
technical  data)  under  the  contract. 

(2)  The  Government  has  120  days 
following  receipt  of  the  contractor's 
notice  (or  such  other  period  mutually 
agreed  upon)  to  notify  the  contractor 
that  the  Government  requires  delivery  of 
any  of  the  items  identified  in  the 
contractor's  notice.  The  Government's 
notice  must  identify  the  special  tooling 
or  special  test  equipment  item(s)  to  be 
delivered,  and  must — 

(i)  Provide  packing,  packaging, 
marking,  and  shipping  instructions; 

(ii)  Direct  the  contractor  to  prepare 
the  property  for  storage  at  the 
contractor's  facility  or  a  Government 
facility;  or 

(iii)  Provide  instructions  when 
accountability  is  to  be  transferred  to 
another  contract. 

(c)  The  contractor  is  obligated  to  store 
the  property  during  the  notice  period  at 
no  change  in  price.  Storage  subsequent 
to  the  Government's  delivery  notice 
might  entitle  the  contractor  to  an 
equitable  adjustment. 

(d)  Prior  to  furnishing  any  property 
delivered  to  the  Government  under  tlie 
clause  at  52.245-3  to  a  contractor  for 
performance  of  a  Government  contract, 
including  the  contract  under  which 
delivery  occurred,  the  contracting 
officer  responsible  for  the  receiving 
contract  must  modify  that  contract  to 
identify  the  property  as  Government- 
furnished  property.  If  the  receiving 
contract  does  not  contain  either  the 
clause  at  52.245-2  or  the  clause  at 
52.245-7,  the  modification  must  add 
whichever  of  those  clauses  is 
appropriate  for  the  location  at  which  the 
receiving  contract  is  performed  and 
other  clauses  prescribed  for  use  with  the 
added  clause.  Notwithstanding  any 
other  provision  of  the  receiving 
contract,  the  modification  must  specify 
that  the  property  is  furnished  in 
accordance  with  the  terms  of  the  added 
clauses. 

(e)  Contracting  officers  must  not 
exercise  the  Government's  right  to 
require  delivery  of  special  tooling  or 
special  test  equipment  items  unless  the 


items  are  needed  for  follow-on 
competitive  procurements,  component 
breakout,  mobilization,  or  to  establish  a 
Government  repair  or  maintenance 
capability. 

45.303    Cost-reimbursement  and  tin^and- 
materials  contracts. 

(a)  Property  acquired  or  produced  by 
a  contractor  for  performance  of  a  cost- 
reimbursement  and  time-and-materials 
contract  is  subject  to  the  clause  at 
52.245-5,  Government  Property 
Administration,  or  the  clause  at  52.245- 
8,  Government  Property 
Administration — Alternate  Procedures, 
at  the  time  the  property's  costs  are 
properly  allocable  to  a  contract  as  direct 
costs  except — 

(1)  Special  tooling  items,  or  special 
test  equipment  items  to  which  the 
contractor  has  title  under  the  clause  at 
52.216-7,  Allowable  Cost  and  Payment; 
and 

(2)  Property  to  which  title  has  been 
vested  in  the  contractor  under  Alternate 
II  to  the  clause  at  52.245-2,  Government 
Property,  or  Alternate  I  to  the  clause  at 
52.245-7,  Government  Property — 
Alternate  Procedures  (See  35.014). 

(b)  If  a  person  responsible  for 
establishing  requirements  has 
determined  that  the  Government 
requires  delivery  of  certain  low  value 
(less  than  $5,000  acquisition  cost) 
special  tooling  items  or  low  value 
special  test  equipment  items  that  do  not 
contain  general  purpose  test  units,  such 
items  must  be  identified  as  deliverable 
items  under  the  contract. 

(c)  Property  acquired  or  produced 
under  a  cost-reimbursement  contract  is 
not  property  furnished  for  the 
performance  of  that  contract.  If  the 
contracting  officer  elects  to  furnish  that 
property  to  the  contractor  for 
performance  of  the  contract  under 
which  the  property  was  acquired  or 
produced,  or  to  a  contractor  for 
performance  of  another  Government 
contract,  the  contracting  officer  must 
modify  the  receiving  contract  to  identify 
the  property  as  Government-furnished 
property  and,  if  necessary,  include  the 
appropriate  contract  clauses.  The 
modification  must  specify  that  the 
property  is  furnished  in  accordance 
with  the  terms  of  the  clauses  added. 

(d)  To  avoid  unnecessary 
maintenance  and  storage  costs, 
contractors  are  required  to  enter  into  the 
disposal  process  property  no  longer 
required  for  contract  performance. 
Contracting  officers  must  not  authorize 
the  repair,  rehabilitation,  or  replacement 
of  property  no  longer  needed  for 
performance  of  a  cost-reimbursement  or 
time-and-materials  contract,  except 
special  tooling  or  special  test  equipment 
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Subpart  45.4— ^lability  for  Property 
Losses 

45.400  General. 

(a)  As  used  in  this  subpart,  the  terms 
loss  and  losses  i  nclude  the  physical  loss 
of,  the  theft  of,  (  r  the  destruction  of 
Government  pre  perty,  and  damage  to 
Government  pre  perty. 

(b)  The  clause  s  at  52.245-2, 
Government  Pn  perty,  and  52.245-7, 
Government  Pre  perty — Alternate 
Procedures,  identify  the  conditions 
under  which  eimer  the  Government  or 
the  contractor  i:  liable  for  a  property 
loss.  See  45.401  for  guidance  on 
contracts  that  ir  elude  the  clause  at 
52.245-2  and  41  .402  for  contracts  that 
include  the  clai  se  at  52.245-7. 

45.401  Liability  for  property  losses- 
contracts  that  include  the  clause  at  52.245- 
2,  Government  Property. 

45.401-1     Govertiment  liability. 

(a)  The  Govei  nment  is  liable  for 
property  losses  that  occur  while  the 
contractor  is  m<  intaining  a  property 
management  sy  >tem  that  satisfies 
contract  require  ments,  except  losses  or 
any  portion  the  eof — 

(1)  For  which  the  contractor  expressly 
is  liable  under  fie  terms  of  a  contract; 
or 

(2)  Are  identfced 

(b)  The  Govefnment 
property  loss  is 
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45.401-2    Contractor  liability. 

(a)  The  contractor  is  liable  for  losses 
that— 

(1)  Occur  at  a  time  when  the 
contractor  has  not  established  a 
property  management  system  that 
satisfies  the  requirements  of  this 
contract; 

(2)  Occur  on  or  after  the  date  of  a 
written  or  electronic  notice  from  the 
property  administrator  that  the 
Government  has  withdrawn  approval  of 
the  contractor's  property  management 
system,  unless  the  contractor  can 
establish  by  clear  and  convincing 
evidence  that  a  loss  did  not  result  from 
the  contractor's  failure  to  maintain  an 
approved  system; 

(3)  Occur  on  or  after  the  first  calendar 
day  following  the  contractor's  failure  to 
correct  a  property  system  deficiency 
within  the  time  specified  by  the 
property  administrator  or  such  other 
mutually  agreed  upon  time  for 
correction; 

(4)  Result  from  the  contractor's  failure 
to  take  reasonable  and  prudent  steps  to 
avoid  losses  resulting  from  acts  of  war, 
civil  insurrection,  or  natural  disasters; 
or  (5)  Result  from  the  willful 
misconduct  or  lack  of  good  faith  on  the 
part  of  the  contractor's  managerial 
personnel. 

(b)  The  contractor's  liability  for  a  loss 
that  results  from  a  risk  expressly 
required  to  be  insured  under  this 
contract  is  limited  to  the  extent  of  the 
insurance  required  to  be  purchased  and 
maintained,  or  to  the  extent  of  the 
insurcince  actually  purchased  and 
maintained,  whichever  is  greater. 

(c)  The  contractor's  transfer  of 
Government  property  to  the  possession 
and  control  of  a  subcontractor  does  not 
affect  the  contractor's  liability  for 
property  losses. 

45.402    Liability  for  property  losses- 
contracts  that  include  the  clause  at  52.245- 
7,  Government  Property —  Alternate 
Procedures. 

45.402-1    Government  liability. 

(a)  The  Government  is  liable  for  losses 
to  Government  property — 

(1)  Caused  by  acts  of  war,  civil 
insurrection,  or  natural  disasters, 
regardless  of  property  value,  except  a 
loss  or  portion  thereof  caused  by  or 
attributable  to  the  contractor's  or  a 
subcontractor's  failure  to  take 
reasonable  and  prudent  steps  to  avoid  or 
reduce  such  losses;  and  (2)  Losses  to 
Government  property  items  that  have  an 
acquisition  cost  greater  than  $1,000,000 
per  item,  except  a  loss  or  portion  thereof 
caused  by  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  contractor's 
or  a  subcontractor's  managerial 
personnel. 


(b)  The  Government's  liability  for  a 
property  loss  is  reduced  by  the  amount 
of  any  reimbursement  the  contractor 
receives  from  a  third  party.  Contracting 
officers  may  direct  the  contractor  to  use 
the  reimbursement  proceeds  to  repair, 
rehabilitate,  or  replace  the  property  or 
may  equitably  adjust  the  contract. 
Repair,  rehabilitation,  or  replacement 
should  be  considered  only  when  the 
property  is  needed  for  continued 
performance  of  the  contract,  there  is  a 
known  need  for  the  property  at  a 
Government  repair  activity,  or  the 
Government  is  contractually  obligated 
to  furnish  the  property  for  performance 
of  another  contract. 

45.402-2    Contractor  liability. 

The  contractor  is  liable  for  all  losses 
of  property  accountable  under  the 
contract,  except  losses  for  which  the 
Government  is  liable  under  45.402-1. 
The  contractor's  transfer  of  Government 
property  to  the  possession  and  control 
of  a  subcontractor  does  not  affect  the 
contractor's  liability  for  property  losses. 

45.403  Post  delivery  considerations. 

Contractors  are  liable  for  losses  to 
property  delivered  to  or  accepted  by  the 
Government  at  a  contractor  or 
subcontractor  managed  location  until 
the  property  is  placed  on  board  a 
carrier's  conveyance  (see  appropriate 
f.o.b.  clauses  at  52.247-29  through 
52.247-33). 

45.404  Contract  clause. 

Insert  the  clause  at  52.245^,  Liability 
for  Government  Property — Demolition 
Services  Contracts,  in  addition  to  the 
clauses  prescribed  at  37.304,  in 
solicitations  and  contracts  for 
dismantling,  demolition,  or  removal  of 
improvements. 

Subpart  45.5 — Government  Property 
Management 

45.501     Preaward  considerations. 

(a)  Contracting  officers  should 
consider  whether  an  offeror's  property 
management  capabilities  might  affect 
source  selection  and  must  structure 
appropriate  evaluation  criteria. 

(b)  When  property  management 
capabilities  will  be  evaluated,  the 
official  responsible  for  source  selection 
should  obtain  and  consider  the 
cognizant  property  administrator's 
advice  regarding  the  adequacy  of 
offerors'  plans  to  establish  acceptable 
property  management  systems  under 
contracts  that  contain  the  clause  at 
52.245-5,  Government  Property 
Administration,  or  the  adequacy  of 
offerors'  plans  to  establish  acceptable 
systems  of  property  management 
practices  under  the  clause  at  52.245-8, 
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Government  Property  Administration — 
Alternate  Procedures. 

45.502    Standard  and  alternate  property 
management  systems. 

Contractors  are  required  to  have  a 
property  management  system  that 
performs  the  processes  identified  in  the 
clause  at  52.245-5,  Government 
Property  Administration,  unless  they 
have  elected  to  use  the  clause  at  52.245- 
8,  Government  Property 
Administration — Alternate  Procedures. 
See  45.502-1  for  guidance  regarding 
property  management  imder  contracts 
that  include  the  clause  at  52.245-2, 
Government  Property,  or  45.502-2  for 
guidance  regarding  the  clause  at  52.245- 
8,  Government  Property 
Administration — Alternate  Procedures. 

45.502-1     Property  management  under  the 
clause  at  52.245-5,  Government  Property 
Administration. 

(a)  General.  {!)  A  contractor's 
property  management  system  and 
processes  must  provide  for  the  control 
of  property  in  the  possession  of  its 
subcontractors. 

(2)  The  periods  for  establishing  a  new 
system  or  submitting  changes  to  an 
existing  system  should  be  extended  only 
when  the  contractor  demonstrates  a 
reasonable  need  for  an  extension.  When 
authorizing  an  extension,  the  property 
administrator  must  specify  the  new 
establishment  or  submission  date(s). 

(b)  Property  management  system 
reviews  and  approvals — (1)  New 
systems  or  systems  not  previously 
reviewed  by  the  Government.  Property 
administrators  must — 

(i)  Review  new  property  management 
systems  or  existing  systems  that  have 
not  been  reviewed  by  a  property 
administrator  as  soon  as  practicable; 

(ii)  Approve  a  system  if  the  system's 
processes  are  sufficient  to  assure 
compliance  with  contract  requirements: 

(iii)  Require  contractors  to  correct 
systems  that  do  not  include  all 
processes  identified  in  52.245-5{c)  or 
that  include  processes  that  are  not 
sufficient  to  assure  compliance  with 
contract  requirements.  Notify  the 
contractor  of  the  corrections  required 
and  specify  the  date{s)  by  which  the 
corrections  must  be  made;  and 

(iv)  Promptly  refer  to  the  contracting 
officer  a  contractor's  failure  to  establish 
a  property  control  system  that  satisfies 
the  requirements  in  the  clause  at 
52.245-5. 

(2)  Changes  to  previously  approved 
systems.  Contractors  that  have  a 
Government-approved  property 
management  system  are  required  to 
submit  to  the  cognizant  property 
administrator  within  90  days  following 


contract  award  any  changes  to  that 
system  that  are  required  to  conform  the 
system  to  the  contract's  requirements. 
Property  administrators  must — 

(i)  Review  the  proposed  changes 
within  90  days  following  receipt; 

(ii)  Validate  the  system's  approval  if 
the  contractor-proposed  changes  are 
sufficient  to  assure  contract  compliance; 

(iii)  Require  the  contractor  to  make 
changes  only  to  the  extent  necessary  for 
contract  compliance; 

(iv)  Notify  the  contractor  of  the 
corrections  required  and  specify  the 
date(s)  by  which  the  corrections  must  be 
made.  The  notice  must  advise  the 
contractor  that  the  contractor's  failure  to 
correct  its  system  within  the  time 
specified  might  result  in  the  contractor's 
assumption  of  liability  for  property 
losses  that  the  Government  might 
otherwise  be  liable  for  under  the 
contract's  Government  Property  clause; 
and 

(v)  Notify  the  contracting  officer 
immediately  following  issuance  of  a 
notice  under  paragraph  (b)(2)(iv)  of  this 
section. 

(3)  Corrections  following  property 
control  system  reviews.  Property 
administrators  must  provide  a 
correction  notice  to  a  contractor 
promptly  following  a  control  system 
review  that  discloses  a  previously 
approved  system  no  longer  satisfies  one 
or  more  requirements  for  an  approved 
system.  The  notice  must  specify  the 
corrections  required  to  make  the  system 
compliant  and  the  date  for  completing 
corrective  action.  The  notice  must 
advise  the  contractor  that  the 
contractor's  failure  to  correct  its  system 
within  the  time  specified  might  result  in 
the  contractor's  assumption  of  liability 
for  property  losses  that  the  Govenunent 
otherwise  would  be  liable  for  under 
those  clauses. 

(c)  Withdrawing  system  approval.  The 
administrative  contracting  officer's 
concurrence  is  required  prior  to 
withdrawing  approval  of  an  approved 
property  management  system. 
Generally,  approval  should  be 
withdrawn  only  when  a  contractor  fails 
to  maintain  a  Government  property 
control  system  that  satisfies  contract 
requirements. 

45.502-2    Property  management  under  the 
clause  at  52.245-8,  Government  Property 
Administration —  Alternate  Procedures. 

(a)  The  Government  will  rely  upon  a 
contractor's  use  of  sound  business 
practices  to  maintain,  protect,  preserve, 
control,  and  account  for  Government 
property. 

(b)  The  property  administrator  must 
notify  the  contracting  officer  responsible 
for  contract  administration  promptly  if 


experience  under  a  contract  indicates 
that  the  contractor's  property 
management  practices  are  not  sufficient 
to  maintain,  protect,  preserve,  or  control 
the  Government's  property  as  required 
by  the  contract. 

(c)  The  contracting  officer  responsible 
for  contract  administration  may  require 
the  contractor  to  correct  the  property 
system  deficiencies,  may  negotiate  an 
equitable  reduction  in  contract  price  in 
lieu  of  correction,  or  may  negotiate 
other  appropriate  corrective  action.  The 
procuring  contracting  officer  should  be 
consulted  prior  to  implementing  any 
corrective  action. 

45.503  Government  property  records  and 
reports. 

(a)  Generally,  it  is  in  the 
Government's  interests  to  have  a 
contractor  generate  records  and  reports 
of  Government  property  using  the  same 
practices  the  contractor  uses  for  its  ov*rn 
property.  The  property  records 
maintained  by  a  contractor  are  the 
Government's  official  property  records. 
A  contracting  office  may  elect  to 
establish  and  maintain  the 
Government's  property  records  and 
generate  required  property  reports  when 
the  contracting  office  retains  contract 
administration  functions  and  the 
contracting  officer  considers 
Government  recordkeeping  and  reports 
generation  to  be  in  the  Government's 
inteftsts.  The  circumstances  under 
which  Government  recordkeeping  and 
reporting  might  be  warranted  are — 

(1)  Contract  performance  periods  less 
than  6  months;  or 

(2)  When  Government  property  will 
be  furnished  for  a  contract  for  services 
to  be  performed  entirely  at  real  property 
owned  or  leased  by  the  Government 
such  as  the  management  or  operation  of 

'installations,  bases,  or  portions  thereof, 
warehouses,  libraries,  stock  rooms, 
mailrooms,  or  computer  centers. 

(b)  The  contracting  office  responsible 
for  contract  administration  must  process 
property  reports  in  accordance  with 
agency  procedures. 

45.504  Property  accountability. 

45.504-1     Accountability. 

(a)  Government-furnished  property  is 
accountable  under  the  contract  for 
which  it  was  furnished. 

(b)  Property  acquired  or  produced  by 
a  contractor  to  which  the  Government 
has  title  is  accountable  under  the 
contract  for  which  the  property  was 
acquired  or  produced  until  the 
contracting  officer  directs  a  transfer  of 
accountability,  the  property  is  placed 
aboard  a  carrier's  conveyance  (f.o.b. 
origin),  or  is  delivered  at  the  specified 
f.o.b.  destination  point. 
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45.505    Reutilikation,  transfer,  and 
donation  of  Go  /ernment  property. 

This  sectioi  is  applicable  to  the 
reutilization,  ransfer,  and  donation  of 
Government  {  roperty  that  is  not 
required  for  c  jntinued  performance  of  a 
Government  c  ontract.  It  does  not  apply 
to  scrap  (see  ^  5.507). 

45.505-1    Cor  tractor  actions. 

Contractors  are  required  to — 
(a)  Make  re  isonable  efforts  to  return 
Government  |  iroperty  that  was  acquired 
or  produced  1  y  the  contractor  and  is  no 


longer  needed  for  contract  performance 
to  the  appropriate  supplier  or  to  use  the 
property  in  performance  of  other 
contracts;  and 

(b)  List  property  that  could  not  be 
returned  to  a  supplier  or  used  in  the 
performance  of  other  Government 
contracts  on  Standard  Form  1428, 
Inventory  Disposal  Schedule. 

45.505-2    Inventory  disposal  schedules. 

(a)  Plant  clearance  officers  should 
review  and  accept,  or  return  for 
correction,  inventory  disposal  schedules 
or  scrap  lists  within  10  days  following 
receipt.  Schedules  or  lists  that  are 
completed  in  accordance  with  the 
instructions  for  Standard  Form  1428 
should  be  accepted. 

(b)  Plant  clearance  officers  must — 

(1)  Use  Standard  Form  1423  to  verify 
accepted  schedules  within  20  days 
following  acceptance. 

(2)  Require  a  contractor  to  correct  any 
discrepancies  found  during  verification 
or  a  contractor's  failure  to  complete  the  , 
actions  described  in  subsection  45.505- 
1. 

(3)  Provide  the  contractor  disposition 
instructions  for  property  identified  on 
an  acceptable  inventory  disposal 
schedule  within  120  days  following 
receipt  of  the  schedule.  A  failure  to 
provide  timely  disposition  instructions 
might  entitle  the  contractor  to  an 
equitable  adjustment. 

(c)  Contractors  must  obtain  the  plant 
clearance  officer's  approval  to  remove  a 
Government  property  item  from  an 
inventory  disposal  schedule.  Removal 
should  be  approved  when  the  contractor 
has  found  a  buyer  for  a  contractor- 
acquired  or  produced  item  at  full 
acquisition  cost,  the  Government  has 
authorized  the  contractor  to  use  the 
property  on  another  Government 
contract,  or  the  contractor  has  justified 
continued  use  of  a  Government- 
furnished  property  item.  Plant  clearance 
officers  must  consult  with  appropriate 
program  and  technical  personnel  to 
determine  whether  the  contractor's 
rationale  for  retaining  a  Government- 
furnished  property  item  is  valid.  If  the 
screening  process  (see  45.505—4, 
45.505-5,  and  45.505-6)  has  not  begun, 
the  plant  clearance  officer  must  adjust 
the  schedule  or  return  the  schedule  to 
the  contractor  for  correction.  If 
screening  has  begun,  the  plant  clearance 
officer  must  promptly  notify  the  activity 
performing  the  screening  and  must 
identify  the  items  that  should  be 
removed  from  the  screening  process. 

45.505-3    Reutilization  priorities. 

Plant  clearance  officers  must  initiate 
reutilization  actions  using  the  highest 
priority  method  appropriate  for  the 


property.  Authorized  methods,  listed  in 
descending  order  fi'om  highest  to  lowest 
priority,  are — 

(a)  Reuse  within  the  agency  (see 
45.506  for  circumstances  under  which 
excess  agency  property  may  be 
abandoned,  destroyed,  or  donated); 

(b)  Transfer  of  educationally  useful 
equipment  to  schools  and  nonprofit 
organizations  for  educational  and 
research  activities  (provided  no  other 
Federal  agency  has  expressed  a  need  for 
the  property  prior  to  screening  by  other 
Federal  agencies)  or  report  such 
property  to  the  General  Services 
Administration  (see  Executive  Order 
12999); 

(c)  Reuse  within  the  Goverrmient;  and 

(d)  Donation  to  an  eligible  donee 
designated  by  the  GSA. 

45.505-4    Screening. 

The  screening  periods  begin  upon  the 
plant  clearance  officer's  acceptance  of 
an  inventory  disposal  schedule.  The 
plant  clearance  officer  must  determine 
whether  standard  or  special  screening  is 
appropriate  and  initiate  screening 
actions. 

(a)  Standard  screening.  The  standard 
screening  period  is  56  days. 

(1)  1st  through  20th  day— screening 
by  the  contracting  agency.  The 
contracting  agency  has  20  days  to  screen 
excess  property  for  other  use  within  the 
agency.  Plant  clearance  officers  must 
delete  ft-om  an  inventory  disposal 
schedule  any  items  for  which  other 
intra-agency  use  is  identified,  prepare 
revised  schedules,  and,  no  later  than  the 
21st  day.  submit  four  copies  of  the 
revised  schedules  and  Standard  Form 
(SF)  120.  Report  of  Excess  Personal 
Property,  or  an  electronic  equivalent  to 
GSA  (see  41  CFR  101-43.4901-120-1. 
Instructions  for  Preparing  SF  120).  Enter 
the  date  of  the  42nd  day  as  the 
automatic  surplus  release  date  and  the 
date  of  the  56th  day  as  the  screening 
completion  date. 

(2)  21st  through  41st  day^screening 
by  other  Federal  agencies.  GSA  will 
normally  honor  requests  for  transfers  of 
property  on  a  first-come-first-served 
basis  through  the  41st  day.  When  a 
request  is  honored,  the  GSA  regional 
office  must  promptly  transmit  to  the 
plant  clearance  officer  an  approved 
transfer  order  that  includes  shipping 
instructions. 

(3)  42nd  through  56th  day— GSA 
screening  for  possible  donation.  During 
this  period,  GSA  must  screen  property 
that  has  not  been  transferred  to  schools 
or  nonprofit  organizations  or  has  not 
been  identified  for  Federal  reutilization 
for  possible  donation  to  eligible  donees. 

(4)  Screening  period  transfer  request. 
If  an  agency  receives  an  intra-agency 
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transfer  request  during  the  screening 
periods  described  in  paragraphs  (a)(2)  or 
(a)(3)  of  this  subsection,  the  plant 
clearance  officer  must  request  GSA 
approval  to  withdraw  the  item  from  the 
inventory  disposal  schedule. 

(b)  Special  screening  requirements — 
(1)  Special  tooling.  Agencies  must 
follow  the  procedures  at  45.505-4(a). 
Special  tooling  owned  by  the 
Department  of  Defense  (DoD)  or  the 
National  Aeronautics  and  Space 
Administration  (NASA)  may  be 
screened  for  reutilization  within  the 
agency  only. 

(2)  Special  test  equipment,  (i) 
Agencies  must  complete  the  screening 
required  by  45.505-4(a).  If  an  agency 
has  no  further  need  for  the  property  and 
the  contractor  has  not  expressed  an 
interest  in  using  or  acquiring  the 
property  by  annotating  the  inventory 
disposal  schedule,  the  plant  clearance 
officer  must  forward  the  inventory 
disposal  schedule  to  the  GSA  regional 
office  that  serves  the  region  in  which 
the  property  is  located. 

(ii)  If  the  contractor  has  expressed  an 
interest  in  using  the  property  on  another 
Government  contract,  the  plant 
clearance  officer  must  contact  the 
contracting  officer  for  that  contract.  If 
the  contracting  officer  concurs  with  the 
proposed  use,  the  contracting  officer  for 
the  contract  under  which  the  property  is 
accountable  must  transfer  the  property's 
accountability  to  that  contract.  If  the 
contracting  officer  does  not  concur  with 
the  proposed  use,  the  plant  clearance 
officer  must  deny  the  contractor's 
request  and  must  resume  the  screening 
process. 

(iii)  If  the  contractor  has  expressed  an 
interest  in  acquiring  the  property,  and 
no  other  party  expresses  an  interest 
duiring  agency  or  GSA  screening,  the 
property  may  be  sold  to  the  contractor. 

(3)  Printing  equipment.  Agencies  must 
report  all  excess  printing  equipment  to 
the  Public  Printer,  Government  Printing 
Office,  North  Capitol  and  H  Streets,  NW, 
Washington,  DC  20401,  after  screening 
within  the  agency  (see  44  U.S.C.  312). 

If  the  Public  Printer  does  not  express  a 
need  for  the  equipment  within  21  days, 
the  agency  must  submit  the  report  to 
GSA  for  further  use  and  donation 
screening. 

(4)  Nonnuclear  hazardous  materials, 
hazardous  wastes,  and  classified  items. 
These  items  must  be  screened  in 
accordance  with  agency  pro'cedures. 

(5)  Nuclear  materials.  The  possession, 
use,  and  transfer  of  certain  nuclear 
materials  are  subject  to  the  regulatory 
controls  of  the  Nuclear  Regulatory 
Commission  (NRC).  Contracting 
activities  must  screen  excess  nuclear 
materials  in  the  following  categories: 


(i)  By-product  material.  Any 
radioactive  material  (except  special 
nuclear  material)  yielded  in  or  made 
radioactive  by  exposure  to  the  radiation 
incident  to  producing  or  using  special 
nuclear  material. 

(ii)  Source  material.  Uranium  or 
thorium,  or  any  combination  thereof,  in 
any  physical  or  chemical  form;  or  ores 
that  contain  by  weight  one-twentieth  of 
1  percent  (0.05  percent)  or  more  of 
uranium,  thorium,  or  any  combination 
thereof.  Soiu-ce  material  does  not 
include  special  nuclear  material. 

(iii)  Special  nuclear  material. 
Plutonium,  Uranium  233.  Uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material  that 
the  NRC  determines  to  be  special 
nuclear  material  (but  not  including 
source  material);  or  any  material 
artificially  enriched  by  any  nuclear 
material. 

45.505-5    Waiver  of  screening 
requirenients. 

Agency  heads  may  waive  agency 
screening  requirements  when  it  is 
clearly  in  the  Government's  interests  to 
do  so.  When  circumstances  suggest  a 
waiver  of  GSA  screening  requirements 
would  be  in  the  Government's  interests, 
the  agency  must  submit  the  justification 
for  the  waiver  to  the  General  Services 
Administration,  Office  of 
Governmentwide  Policy,  Office  of 
Transportation  and  Personal  Property 
(MT),  1800  F  Street  NW,  Washington, 
DC  20405,  at  least  10  days  prior  to 
implementing  the  waiver.  "The  waiver 
will  be  effective  unless  GSA  takes 
exception  within  10  days  of  receipt.  The 
agency  must  notify  the  contract 
administration  office  when 
implementing  a  waiver. 

45.505-6    Interagency  property  transfer 
costs. 

Agencies  whose  property  is 
trcinsferred  to  other  agencies  must  not  be 
reimbursed  for  the  property  in  any 
manner  unless  the  circumstances  of  41 
CFR  101-43.309-3  apply.  The  agency 
receiving  the  property  must  pay  any 
transportation  costs  that  are  not  the 
contractor's  responsibility  and  any  costs 
to  pack,  crate,  or  otherwise  prepare  the 
property  for  shipment.  The  contract 
administration  office  must  process 
appropriate  contract  modifications.  To 
accelerate  plant  clearance,  the  receiving 
agency  must  promptly  furnish  funding 
data,  and  transfer  or  shipping 
documents  to  the  contract 
administration  office. 

45.506    Abandonnrtent,  destruction,  or 
donation  of  excess  agency  property. 

(a)  Agencies  may  abandon,  destroy,  or 
donate  to  public  bodies  excess  property 


that  does  not  contain  precious  metals, 
hazardous  materials  oj  wastes,  is  not 
sensitive  or  classified  property,  and 
does  not  require  demilitarization  if  the 
plant  clearance  officer  determines  in 
writing  that — 

(1)  The  property  has  no  residual 
monetary  value;  or 

(2)  The  estimated  cost  to  sell  the 
property,  including  advertising,  storage 
and  other  costs  associated  with  making 
the  sale,  is  greater  than  the  probable  sale 
proceeds. 

(b)  Plant  clearance  officers  must 
assure  that  the  Government  does  not 
bear  any  of  the  costs  incident  to  a 
donation. 

(c)  Property  that  contains  hazardous 
materials  or  wastes,  sensitive  property, 
and  property  that  requires 
demilitarization  may  be  abandoned  at  a 
contractor's  premises  if  the  contractor 
consents. 

45.507    Disposal  of  scrap. 

45.507-1     Production  scrap. 

Contractors  may  dispose  of  scrap  left 
over  from  the  normal  production 
process  that  has  only  remelting  or 
reprocessing  value  (such  as  textile  and 
metal  clippings,  borings,  and  faulty 
castings  or  forgings)  without 
Government  approval,  provided  the 
scrap  does  not  contain  precious  metals, 
hazardous  materials  or  wastes,  nuclear 
materials,  or  classified  materials:  or 
does  not  require  demilitarization. 

45.507-2    Ottier  scrap. 

(a)  Except  as  provided  in  45.507-2(b), 
contractors  must  list  scrap  that  is  not 
production  scrap  on  inventory  disposal 
schedules  and  submit  the  schedules  to 
the  plant  clearance  officer.  The  plant 
cle'arance  officer  must  process  the 
schedules  as  described  in  45.505-2. 

(b)  Under  contracts  that  contain  the 
clause  at  52.245-2,  Government 
Property,  contractor's  that  have 
Government  approved  scrap  procedures 
may  submit  scrap  lists  in  lieu  of 
inventory  disposal  schedules. 

(1)  The  plant  clearance  officer  must 
review  scrap  lists  within  10  days 
following  receipt.  Generally,  the  plant 
clearance  officer  should  accept  scrap 
lists  that  are  consistent  with  a 
contractor's  Government  approved  scrap 
procedures,  correctly  identify  the 
contracts  under  which  the  property  is 
accountable,  and  correctly  identify  the 
property's  quantity  and  condition.  The 
plant  clearance  officers  must  provide 
disposition  instructions  to  the 
contractor  within  60  days  following 
receipt  of  an  acceptable  scrap  list.  If 
disposition  instructions  are  not 
provided  within  that  period,  the  clause 
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45.508-1    Abandonment,  destruction,  or 
donation  of  surplus  property  in  lieu  of  sale. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  agencies  may 
abandon,  destroy,  or  donate  surplus 
property,  if  the  plant  clearance  officer 
determines  in  writing  that  the  property 
does  not  constitute  a  danger  to  public 
health,  safety,  or  welfare  and — 

(1)  The  property  has  no  residual 
monetary  value;  or 

(2)  The  estimated  cost  to  sell  the 
property,  including  advertising,  storage 
and  other  costs  associated  with  making 
the  sale,  is  greater  than  the  probable  sale 
proceeds. 

(b)  All  costs  incident  to  a  donation 
must  be  borne  by  the  donee. 

(c)  Property  that  contains  hazardous 
materials  or  wastes,  sensitive  property, 
or  property  that  requires 
demilitarization,  may  be  abandoned  at  a 
contractor's  premises  if  the  contractor 
consents. 

45.508-2    Sale  of  surplus  property. 

Policy  for  the  sale  of  surplus  property 
is  contained  in  the  Federal  Property 
Management  Regulations,  41  CFR  part 
101-45.  Agencies  may  specify 
implementing  procedures. 

45.508-3    Proceeds  from  sales. 

Except  for  contracts  that  authorize 
proceeds  from  sales  to  be  credited  to  the 
price  or  cost  of  the  work  (40  U.S.C. 
485(a)  and  (e)),  all  sale  proceeds  are  to 
be  credited  to  the  Treasury  of  the  United 
States  as  miscellaneous  receipts. 

45.509  Inventory  Disposal  Reports. 

Promptly  following  disposition  of  the 
property  identified  on  an  inventory 
disposal  schedule  and  the  crediting  of 
any  related  proceeds,  the  plant 
clearance  officer  must  prepare  an  SF 
1424,  Inventory  Disposal  Report,  to 
account  for  the  property.  The  report 
must  identify  any  lost,  stolen,  damaged, 
destroyed,  or  otherwise  unaccounted  for 
property  and  any  changes  in  quantity  or 
value  of  the  property  made  by  the 
contractor  after  submission  of  the  initial 
inventory  disposal  schedule.  The  report 
must  be  addressed  to  the  administrative 
contracting  officer  or,  for  termination 
inventory,  to  the  termination 
contracting  officer,  with  a  copy  to  the 
property  administrator. 

45.510  Contract  clauses. 

(a)  Insert  the  clause  52.245-5, 
Government  Property  Administration, 
in  solicitations  and  contracts  that 
include  the  clause  at  52.245-2, 
Government  Property.  If  required  for 
agency  financial  management  or 
reporting  purposes,  agencies  may 
modify  paragraphs  (fl(l)(vi)  and  (f)(2)(i) 


of  the  clause  at  52.245-5  to  specify 
different  dollar  thresholds. 

(b)  Insert  the  clause  at  52.245-«-5  with 
its  Alternate  I  when  the  Government 
will  maintain  the  Government's  official 
property  records. 

(c)  The  clause  at  52.245-5  and  its 
Alternate  I  may  be  modified  to  delete 
references  to  low-value  property  when 
contracting  for  services  to  be  performed 
entirely  on  property  owned  or  leased  by 
the  Government  and  the  contracting 
officer  determines  in  writing  that  it  is  in 
the  Government's  interests  to  have  a 
contractor  inventory  all  property  and 
immediately  notify  the  Government  of  a 
property  loss  regardless  of  the 
property's  value. 

(d)  Insert  the  clause  at  52.245-8, 
Government  Property  Administration — 
Alternate  Procedures,  in  solicitations 
and  contracts  that  include  the  clause  at 
52.245-7,  Government  Property — 
Alternate  Procedures. 

(e)  Insert  the  clause  at  52.245-8  with 
its  Alternate  I  when  the  Government 
will  maintain  the  Government's  official 
property  records. 

(T)  The  clause  at  52.245-8  and  its 
Alternate  I  may  be  modified  to  delete 
references  to  low-value  property  when 
contracting  for  services  to  be  performed 
entirely  on  property  owned  or  leased  by 
the  Government  and  the  contracting 
officer  determines  in  writing  that  it  is  in 
the  Government's  interests  to  have  a 
contractor  inventory  all  property  and 
immediately  notify  the  Govermnent  of  a 
property  loss  regardless  of  the 
property's  value. 

Subpart  45.6— Authorizing  the  Use  of 
Government  Property  for  Commercial 
Purposes 

45.601     Policy. 

(a)  Unless  prohibited  by  law, 
contracting  officers  may  authorize  the 
contractor  performing  a  contract  under 
which  Government  property  is 
accountable  to  use  that  property  for 
commercial  purposes  on  a 
noninterference  basis  if  the  Government 
receives  an  equitable  rental  for  such  use. 

(b)  An  authorization  for  use  for 
commercial  purposes  must  be  reflected 
in  a  contract  modification  and  must 
specify — 

(1)  The  property  is  available  "as  is" 
without  any  representation  as  to 
suitability  for  intended  use;  •> 

(2)  The  rental  time  and  rental  period 
during  which  the  property  may  be  used; 

(3)  Any  restrictions  on,  or  conditions 
of,  use;  and 

(4)  The  rent  or  estimated  rent  the 
Government  will  receive. 

(c)  Contracting  officers  must  require 
contractors  to  assume  the  liability  for 
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property  losses  that  occur  while  the 
property  is  being  used  for  commercial 
purposes  and  to  indemnify  the 
Government  against  claims  for  injury  to 
persons  or  damage  to  the  contractor's  or 
a  third  party's  property  that  arise  from 
the  contractor's  use  or  possession  of  the 
Government  property  for  commercial 
purposes. 

(d)  If  damaged,  lost,  stolen,  or 
destroyed  property  is  required  for 
continued  performance  of  a  Government 
contract  and  cannot  be  repaired  or 
replaced  by  the  contractor  without 
affecting  scheduled  deliveries,  an 
equitable  adjustment  should  be 
negotiated  that  includes  schedule 
adjustments  at  no  cost  to  the 
Government.  Negotiate  an  equitable 
reduction  in  price  or  fee  in  lieu  of  repair 
or  replacement  when  the  property  is  not 
required  for  continued  performance  of  a 
Government  contract. 

(e)  The  contracting  officer  must  not 
revoke  an  authorization  to  use 
Government  property  for  commercial 
purposes  unless  the  contractor  fails  to 
comply  with  the  terms  and  conditions 
governing  such  use  or  the  Government 
has  a  compelling  need  that  precludes 
continued  availability  for  commercial 
purposes. 

45.602    Contract  clause. 

Insert  the  clause  at  52.245-6,  Rental 
Charges  for  Commercial  Use,  in 
solicitations  and  contracts  that  include 
the  clause  at  52.245-2,  Government 
Property,  or  the  clause  at  52.245-7,. 
Government  Property — Alternate 
Procedures.  The  contracting  officer  must 
also  insert  the  clause  at  52.245-6  when 
the  clause  at  52.245-2  or  52.245-7  is 
inserted  in  a  contract  subsequent  to 
contract  award. 

PART  49— TERMINATION  OF 
CONTRACTS 

35.  Amend  section  49.001  by  revising 
the  definition  "Termination  inventory" 
to  read  as  follows: 

49.001     Definitions. 


Termination  invenfo/y  includes  parts, 
work  in  process,  completed  work, 
supplies,  other  material  produced  or 
acquired  for  the  work  terminated, 
completed  or  partially  completed  plans, 
drawings,  or  information,  property  that 
would  have  been  delivered  to  the 
Government  if  the  contract  had  been 
completed,  and  Government-furnished 
property. 


49.105    [Amended] 

36.  Amend  section  49.105  in  the 
introductory  text  of  paragraph  (b)(4)  by 
removing  "(see  subpart  45.6)". 

37.  Amend  section  49.108-3  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

49.10ft-3    Settlement  procedure. 

***** 

(b)*  *  * 

(1)  All  subcontractor  termination 
inventory  be  disposed  of  and  accounted 
for  in  accordance  with  the  procedures 
contained  in  paragraph  (g)  of  the  clause 
at  52.245-2,  Government  Property;  and 
***** 

38.  Amend  section  49.108-^  by 
revising  paragraphs  (a)(l)(ii)  and  (b)  to 
read  as  follows: 

49.108-4    Authorization  for  subcontract 
settlements  without  approval  or  ratification.,. 

(a)(1)*   *   * 

(ii)  Any  termination  inventory 
included  in  determining  the  amount  of 
the  settlement  will  be  disposed  of  as 
directed  by  the  prime  contractor,  except 
that  the  disposition  of  the  inventory 
shall  not  be  subject  to — 

(A)  Review  by  the  TCO  under  49.108- 
3(c);  or 

(B)  The  screening  requirements  in 
45.504;  and 
***** 

(b)  Section  45.504  shall  apply  to 
disposal  of  completed  end  items 
allocable  to  the  terminated  subcontract. 
However,  these  items  may  be  disposed 
of  without  review  by  the  TCO  under 
49.108-3  and  without  screening  under 
45.504,  if  the  items  do  not  require 
demilitarization  and  the  total  amoimt  (at 
the  subcontract  price)  when  added  to 
the  amount  of  the  settlement  does  not 
exceed  the  amount  authorized  under 
this  subsection. 


49.202    [Amended] 

39.  Amend  section  49.202  in 
paragraph  (b)(3)(iii)  by  removing 
"materials,  facilities,"  and  adding 
"property"  in  its  place. 

49.204    [Amended] 

40.  Amend  section  49.204  in 
paragraph  (a)  by  removing  the  words 
"materials  sold  that  have"  and  adding 
"property  sold  that  has"  in  its  place. 

41.  Revise  the  section  heading  and 
text  of  49.206-3  to  read  as  follows: 

49.206-3    Submission  of  inventory 
disposal  schedules. 

Subject  to  the  terms  of  the  termination 
clause,  and  whenever  termination 
inventory  is  involved,  the  contractor 
shall  submit  complete  inventory 


disposal  schedules  to  the  TCO  reflecting 
inventory  that  is  allocable  to  the 
terminated  portion  of  the  contract.  The 
inventory  disposal  schedules  shall  be 
submitted  within  120  days  from  the 
effective  date  of  termination  unless 
otherwise  extended  by  the  TCO  based 
on  a  written  justification  to  support  the 
extension.  The  inventory  schedules 
shall  be  prepared  on  SF  1428. 

42.  Revise  the  section  heading  and 
text  of  49.303-2  to  read  as  follows: 

49.303-2    Submission  of  inventory 
disposal  schedules. 

Subject  to  the  terms  of  the  termination 
clause,  and  whenever  termination 
inventory  is  involved,  the  contractor 
shall  submit  complete  inventory 
disposal  schedules  to  the  TCO  reflecting 
inventory  that  is  allocable  to  the 
terminated  portion  of  the  contract.  The 
inventory  disposal  schedules  shall  be 
submitted  within  120  days  from  the 
effective  date  of  termination  unless 
otherwise  extended  by  the  TCO  based 
on  a  written  justification  to  support  the 
extension.  The  inventory  disposal 
schedules  shall  be  prepared  on  SF  1428. 

49.505    [Amended] 

43.  Amend  section  49.505  by 
removing  paragraphs  (a)  and  (c);  and  by 
redesignating  paragraphs  "(b)",  "(d)", 
and  "(e)"  as  "(a)",  "(b)".  and  "(c)", 
respectively. 

44.  Revise  the  section  heading  and 
text  of  49.602-2  to  read  as  follows: 

49.602-2    Inventory  forms. 

Standard  Form  (SF)  1428,  Inventory 
Disposal  Schedule,  and  SF  1429, 
Inventory  Disposal  Schedule — 
Continuation  Sheet,  must  be  used  to 
support  settlement  proposals  submitted 
on  the  forms  specified  in  49.602-l(a), 
(b),  and  (c). 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

45.  Revise  section  51.106  to  read  as 
follows: 

51.106  Title. 

Title  to  all  property  acquired  by  the 
contractor  imder  the  contracting 
officer's  authorization  shall  vest  in  the 
parties  as  provided  in  the  contract. 

46.  Revise  section  51.107  to  read  as 
follows: 

51.107  Contract  clause. 

Insert  the  clause  at  52.251-1, 
Government  Supply  Sources,  in 
solicitations  and  contracts  when  the 
contracting  officer  may  authorize  the 
contractor  to  acquire  supplies  or 
services  from  a  Government  supply 
source. 
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51^00    [Amende^] 

47.  Amend  sedtion 
of  the  second  sentence 
"(see  45.304)" 


51.200  at  the  end 
by  removing 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 


thjir 


48.  Amend  sedtion 
revising  the  date 
paragraph  (b)(3) 
"paragraph  (g) 
and  adding  in 
(h)"  and  "paragriph 
by  redesignating 
(h)  as  (d)  througl  i 
adding  a  new  pa  'i 
newly  designate!  1 
revising  "paragr; 
"paragraph  (e)(4 
(c)  reads  as  follows 


52.216-7  by 
of  the  clause;  in 
jy  removing 
and  "paragraph  (d)" 
places  "paragraph 
(e)",  respectively; 
paragraphs  (c)  through 
(i),  respectively,  and 
agraph  (c);  and  in 
paragraph  (i)(l)  by 
ph  (d)(4)"  to  read 
.  The  new  paragraph 


52.21  &-7    Allowal  tie  Cost  and  Payment. 

*  *  *  k  * 

ALLOWABLE  COgi  ANfD  PAYMENT 
(DATE) 


:  beei 


(c)  Tif/e— (1) 
provided  in 
title  to  all  property 
the  Contractor  for 
contract,  the  costs 
this  contract  as 
Government  when 
or  should  have 
chargeable  to  this 
generally  acce 
practices. 

(2)  Relationship 
property.  Property 
has  obtained  title 
not  "Government 

(3)  Contractor 
have  title  to  specia 
do  not  contain 
equipment  and 
provided  such  iten 

(i)  Were  acquirec 
contract: 

(ii)  Have  an 
$5,000  that  was  a 
direct  cost;  and 

(iii)  Are  not  iden 
deliverable  items. 

(4)  Lien.  By  exec 
Contractor  grants 
security  lien 
property  to  which 
under  paragraph  (c: 
performance  of  thi 
shall  not  offer  or  p 
collateral  for  any 
encumber  in  any 
property. 


Goi  emment  title.  Except  as 
paragr  iph  (c)(3)  of  this  clause, 
acquired  or  produced  by 
lerformance  of  this 
f  which  are  allocable  to 
dir  set  costs,  shall  vest  in  the 
the  cost  of  the  property  is 

allocable  or  properly 
c  ontract  under  sound  and 
pted  accounting  principles  and 


acqu  sit 


t( 


52.21  &-11     [Amended] 


49.  Amend  seclion 
first  sentence  of  the 
paragraph  by  ren  ovmg 
contract". 


o  Government-furnished 
0  which  the  Government 
lely  under  this  clause  is 
ished  property." 
The  Contractor  shall 
test  equipment  items  that- 
genf  ral  purpose  test 
I  tooling  items. 


S3 

■f  imi 
tit  e 


spe  :ia 


or  produced  for  this 


ition  cost  less  than 
llicated  to  this  contract  as 


ified  in  the  contract  as 

Ition  of  this  contract,  the 
the  Government  a 
paranfaunt  to  any  other  on  the 
be  Contractor  has  title 
(3)  of  this  clause.  During 
contract,  the  Contractor 
Dvide  such  property  as 
pLrpose  and  shall  not 
n  anner  title  to  that 


52.216-11  in  the 
introductory 
"or  a  facilities 


52.216-12    [Amended] 

50.  Amend  section  52.216-12  in  the 
first  sentence  of  the  introductory 
paragraph  by  removing  the  parenthetical 
"(other  than  a  facilities  contract)". 

52.21 6-1 3  and  52.21 6-1 4    [Removed  and 
Reserved] 

51.  Remove  and  reserve  sections 
52.216-13  and  52.216-14. 

52.222-1 7    Labor  Standards  for 
Construction  Work — Government- 
Furnished  Real  Property. 

52.  Revise  the  section  heading  of 
52.222-17  and  the  clause  heading  to 
read  as  follows: 


LABOR  STANDARDS  FOR 
CONSTRUCTION  WORK— GOVERNMENT- 
FURNISHED  REAL  PROPERTY  (FEB  1988) 

***** 

53.  Amend  section  52.232-16  by 
revising  the  date  of  the  clause  and 
paragraphs  (d),  (e),  and  (h)  of  the  clause 
to  read  as  follows: 

52.232-16    Progress  Payments. 


PROGRESS  PAYMENTS  (DATE) 

***** 

(d)  Title.  (1)  Title  to  all  property  acquired 
or  produced  by  the  Contractor  for 
performance  of  this  contract,  the  costs  of 
which  are  allocable  to  this  contract,  shall  vest 
in  the  Government  when  the  property  is  or 
should  have  been  allocable  or  properly 
chargeable  to  this  contract  under  sound  and 
generally  accepted  accounting  principles  and 
practices.  Upon  liquidation  of  all  progress 
payments,  the  Contractor  shall  have  title  to 
property  acquired  or  produced  for  this 
contract  that  is  not  required  to  be  delivered 
to  the  Government. 

(2)  Property  to  which  the  Government  has 
obtained  title  solely  under  this  clause  is  not 
"Government-furnished  property." 

(3)  The  procedures  for  the  disposal  of 
Government-furnished  property  that  is  scrap 
are  contained  in  the  Government  Property 
clause.  52.245-2.  Government  Property,  of 
this  contract.  The  Contractor  may  sell  all 
other  scrap  resulting  from  production  or 
testing  under  this  contract  without 
Government  approval  if  the  scrap  does  not 
contain  precious  metals,  hazardous  materials 
or  wastes,  nuclear  materials,  classified 
materials,  or  does  not  require 
demilitarization.  The  proceeds  shall  be 
credited  against  the  costs  of  performance. 

(4)  The  Contractor  shall  not  use  property 
to  which  title  is  vested  in  the  Government 
under  this  clause  to  perform  other  contracts, 
transfer  the  property  to  another  contract  or 
dispose  of  the  property  unless  authorized  to 
do  so  by  the  Contracting  Officer  or  paragraph 
(d)(3)  of  this  clause.  When  transfer  or 
disposal  is  authorized,  the  Contractor  shall — 

(i)  Exclude  the  allocable  costs  of  the 
property  from  the  costs  of  contract 
performance;  and 


(ii)  Repay  to  the  Government  any  amount 
of  unliquidated  progress  payments  allocable 
to  the  property. 

(e)  Liability.  The  Contractor  is  liable  for 
loss,  theft,  or  destruction  of,  or  damage  to, 
property  acquired  or  produced  for 
performance  of  this  contract  unless  the 
Government  has  expressly  assumed  such 
risks  or  accepted  the  property.  The 
Contractor  shall  repay  the  Government  an 
amount  equal  to  the  unliquidated  progress 
payments  that  are  based  on  costs  allocable  to 
property  that  is  damaged,  lost,  stolen,  or 
destroyed. 
***** 

(h)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  Default 
clause  of  this  contract — 

(1)  The  Contractor  shall,  on  demand,  repay 
to  the  Government  the  amount  of 
unliquidated  progress  payments. 

(2)  Upon  full  liquidation  of  progress 
payments,  the  Contractor  shall  have  title  to 
all  property  acquired  or  produced  for 
performance  of  this  contract,  except  such 
property  required  to  be  delivered  to  the 
Government  under  the  Default  clause  of  this 
contract  or  the  clause  at  52.245-3,  Delivery — 
Special  Tooling  and  Special  Test  Equipment 
(Fixed-Price  Contracts),  if  applicable  emd 
included  in  the  contract. 


52.232-21    [Removed  and  Reserved] 

54.  Remove  and  reserve  section 
52.232-21. 

55.  Amend  section  52.232-32  by 
revising  the  date  of  the  clause  and 
paragraphs  (f),  (g),  and  (j)  to  read  as 
follows: 

52.232-32    Performance-Based  Payments. 

***** 

PERFORMANCE-BASED  PAYMENTS 
(DATE) 

***** 

(f)  Title.  (1)  Title  to  all  property  acquired 
or  produced  by  the  Contractor  for 
performance  of  this  contract,  the  costs  of 
which  are  allocable  to  this  contract,  shall  vest 
in  the  Government  when  the  property  is  or 
should  have  been  allocable  or  properly 
chargeable  to  this  contract  under  sound  and 
generally  accepted  accounting  principles  and 
practices.  Except  as  provided  in  the  clause  at 
52.245-3,  Delivery — Special  Tooling  and 
Special  Test  Equipment  (Fixed-Price 
Contracts),  upon  liquidation  of  all 
performance-based  payments,  the  Contractor 
shall  have  title  to  property  acquired  or 
produced  for  this  contract  that  is  not  required 
to  be  delivered  to  the  Government. 

(2)  Property  to  which  the  Government  has 
obtained  title  solely  under  this  clause  is  not 
"Government-furnished  property." 

(3)  The  procedures  for  the  disposal  of 
Government-furnished  property  that  is  scrap 
are  contained  in  the  clause  52.245-2, 
Government  Property,  of  this  contract.  The 
Contractor  may  sell  all  other  scrap  resulting 
from  production  or  testing  under  this 
contract  without  Government  approval 
provided  that — 

(i)  Any  significant  reduction  in  the  value 
of  the  property  to  which  the  Government  has 
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title  under  this  clause  is  reported  to  the 
Contracting  Officer;  and 

(ii)  The  scrap  does  not  contain  precious 
metals,  hazardous  materials  or  wastes, 
nuclear  materials,  classified  materials,  or 
does  not  require  demilitarization.  The 
proceeds  shall  be  credited  against  the  costs 
of  performance. 

(4)  The  Contractor  shall  not  use  property 
to  which  title  is  vested  in  the  Government 
under  this  clause  to  perform  other  contacts, 
transfer  the  property  to  another  contract,  or 
dispose  of  the  property  unless  authorized  to 
do  so  by  the  Contracting  Officer  or  paragraph 
(d)(3)  of  this  clause. 

(g)  LiabUity.  The  Contractor  is  liable  for 
loss,  theft,  or  destruction  of,  or  damage  to, 
property  acquired  or  produced  for 
performance  of  this  contract  unless  the 
Government  has  expressly  assumed  such 
risks  or  accepted  the  property. 
***** 

(j)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  Default 
clause — 

(1)  The  Contractor  shall,  on  demand,  repay 
to  the  Government  the  amount  of 
unliquidated  performance-based  payments; 
and 

(2)  Upon  full  liquidation  of  performance- 
based  payments,  the  Contractor  shall  have 
title  to  all  property  acquired  or  produced  for 
performance  of  this  contract  except  such 
property  required  to  be  delivered  to  the 
Government  under  the  Default  clause  or  the 
clause  at  52.245-3. 


52.24^-2    [Amended] 

56.  Amend  section  52.243-2  by 
removing  Alternate  IV  and  redesignating 
"Alternate  V"  as  "Alternate  IV"  of  the 
clause. 

57.  Amend  section  52.243-4  by 
revising  the  date  of  the  clause  and 
paragraph  (a)(3)  of  the  clause  to  read  as 
follows: 

52.243-4    Changes. 

***** 

CHANGES  (DATE) 

(a)*    *   * 

(3)  In  the  Government  prgperty  or  services 
furnished  for  contract  performance;  or 
***** 

58.  Revise  sections  52.245-1  through 
52.245-8  to  read  as  follows: 

52.245-1    Government  Property  Availability 
and  Information  required  from  Offerors. 

As  prescribed  in  45.207-l(a),  insert 
the  following  solicitation  provision: 

GOVERNMENT  PROPERTY  AVAILABILITY 
AND  INFORMATION  REQUIRED  FROM 
OFFERORS  (DATE) 

(a)  Definitions. 

Government-furnished  property  means 
Government  property  that  a  Contracting 
Officer  authorizes  a  Contractor  to  use  for 
performance  of  a  Government  contract. 

Government  property  means  property  the 
Government  owns  or  leases. 


Personal  property  means  property  of  any 
kind  or  interest  in  it  except  real  property, 
battleships,  cruisers,  aircraft  carriers, 
destroyers,  submarines,  and  records  of  the 
Federal  Government. 

Property  means  real  and  personal  property. 

Property  administrator  means  a  person 
appointed  to  perform  property 
administration  for  the  Government. 

Real  property  means  land  and  rights  in 
land,  ground  improvements,  utility 
distribution  systems,  and  buildings  and  other 
structures.  It  does  not  include  foundations 
and  other  work  necessary  for  installing 
special  tooling,  special  test  equipment,  or 
equipment. 

Special  test  equipment  means — 

(1)  Test  equipment  designed  specifically  to 
conduct  testing  required  by  a  Government 
contract  provided  such  equipment  cannot  be 
used  for  other  purposes; 

(2)  General  purpose  test  equipment  or 
modifications  thereof  that  are  interconnected 
and  interdependent  to  form  a  new  functional 
entity  that  can  only  be  used  to  perform 
testing  required  by  a  contract  while  so 
interconnected  and  interdependent;  or 

(3)  Any  combination  of  specifically 
designed,  general  purpose,  or  modified 
general  purpose  test  equipment  that  is  so 
interconnected  and  interdependent  to  form  a 
new  functional  entity  that  can  only  be  used 
to  perform  special  purpose  testing  required 
by  a  contract  while  so  interconnected  and 
interdependent. 

Special  tooling  means  items  such  as  jigs, 
dies,  fixtures,  molds,  patterns,  taps,  gauges, 
or  other  equipment  and  manufacturing  aids, 
that  are  of  such  a  specialized  nature  that 
without  substantial  modification  or  alteration 
their  use  is  limited  to  the  development, 
production,  repair,  or  maintenance  of 
particular  supplies  or  components  thereof,  or 
to  the  performance  of  particular  services. 

(b)  Property  available  for  contract 
performance.  (1)  The  property  listed  below, 
or  in  an  attachment  to  this  provision,  is 
available  for  performance  of  the  contract 
contemplated  by  this  solicitation  and  is  in  a 
condition  suitable  for  use. 

(2)  The  property  listed  below,  or  in  an 
attachment  to  this  provision,  is  available  for 
use  on  an  "as  is"  basis. 

(i)  Offerors  are  responsible  for  assuring  that 
Government  property  made  available  on  an 
"as  is"  basis  is  suitable  for  the  offerors' 
purposes.  Such  property  will  be  furnished 
f.o.b.  at  the  location  specified  in  the 
solicitation  or  contract.  Costs  incurred  to 
transport,  install,  modify,  or  otherwise  make 
such  property  suitable  for  the  successful 
offeror's  intended  use  and  any  cost  incurred 
to  return  such  property  to  the  Government 
shall  not  increase  the  price  or  fee  of  any 
Government  contract.  Amendments  to 
property  furnished  "as  is"  require  the 
Contracting  Officer's  prior  written  approval. 

(ii)  The  Government  makes  no  warranty 
whatsoever  with  respect  to  property 
furnished  "as  is"  except  that  the  properly 
will  be  in  the  same  condition  when  placed 
at  the  specified  f.o.b.  location  as  when 
inspected  by  the  offeror  or,  if  not  inspected 
by  the  offeror,  as  of  the  last  date  for 
inspection  specified  in  the  solicitation.  The 
offeror  is  responsible  for  verifying  that  the 


property's  condition  has  not  changed  during 
that  period  and  shall  notify  the  Contracting 
Officer  promptly  identifying  any  changed 
condition  that  will  adversely  affect  the 
offeror.  If  the  Contracting  Officer  concurs  that 
the  property's  condition  has  changed,  the 
Contracting  Officer  may  restore  the  property, 
substitute  other  Government  property,  of 
withdraw  the  property's  availability.  A 
substitution  or  withdrawal  shall  be  reflected 
in  a  modification  to  the  solicitation.  The 
Government  has  no  liability  for  changes  in 
the  property's  condition  discovered  after 
removal  from  the  specified  f.o.b.  location. 

(iii)  Special  tooling  or  special  test 
equipment  will  be  furnished  "as  is"  if  the 
successful  offeror  acquired  or  produced  the 
tooling  and  test  equipment  and  the 
Government  obtained  title  to  the  tooling  or 
test  equipment  under  a  Government  contract. 

(c)  Government  title.  The  Government 
retains  title  to  any  property  furnished  for 
performance  of  the  contract  contemplated  by 
this  solicitation.  Contractor  repairs  to  or 
modifications  of  that  property  do  not  affect 
the  Government's  title  to  the  property. 

(d)  Property  administration  considerations. 
The  successful  offeror  will  be  responsible  for 
the  care,  maintenance,  and  preservation  of 
Government  property  accountable  under  a 
contract  resulting  from  this  solicitation, 
including  property  the  successful  offeror 
permits  a  subcontractor  to  use  for 
performance  of  that  contract. 

(1)  The  clauses  at  52.245-2,  Government 
Property,  and  52.245-5.  Government 
Property  Administration,  will  be  included  in 
a  contract  resulting  from  this  solicitation 
unless  a  successful  offeror  elects  to  use.  by 
inserting  the  offeror's  name  on  the  line 
provided  in  paragraph  (d)(3)  of  this 
provision,  the  clauses  at  52.245-7, 
Government  Property — Alternate  Procedures, 
and  52.245-8,  Government  Property 
Administration — Alternate  Procedures. 
Generally,  under  the  Government  Property 
clause  at  52-245-2.  the  Government  is  liable 
for  loss,  theft,  or  destruction  of.  or  damage  to, 
the  Government  property  accountable  under 
the  contract  (hereinafter  referred  to  as 
property  losses),  and  the  Contractor  must 
maintain  a  Government  property 
management  system  that  includes  the 
processes  specified  in  the  Government 
Property  Administration  clause  at  52.245-5. 
The  clause  at  52.245-7  generally  makes  a 
successful  offeror  responsible  for  property 
losses  and  the  clause  at  52.245-8  generally 
permits  a  successful  offeror(s)  to  manage 
Government  property  using  the  same 
procedures  that  are  used  to  manage  the 
offeror's  property. 

(2)  An  offeror  should  make  the  election  in 
paragraph  (d)(3)  of  this  provision  only  if  the 
election  is  consistent  with  the  offeror's 
property  management  practices  under  other 
Government  contracts  performed  or  to  be 
performed  at  the  location  at  which  the 
contract  resulting  from  this  solicitation  will 

*  be  performed. 

(3)  Alternate  Clause  Election.  The  offeror, 

,  elects  to  have  the 

clauses  at  52.245-7,  Government  Property — 
Alternate  Procedures,  and  52.245-8, 
Government  Property  Administration — 
Alternate  Procedures,  included  in  a  contract 
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provision  of  this  solicitation  regarding 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to  Government  property,  the 
successful  offeror  shall  be  liable  for  such 
loss,  theft,  destruction,  or  damage  until  its 
Government  property  system  is  approved  by 
the  Property  Administrator. 

(h)  Overseas  contracts.  In  a  contract  to  be 
performed  outside  the  United  States,  its 
territories,  or  possessions, 'the  words 
"Government"  and  "Government-furnished", 
as  used  in  this  provision,  mean  "United 
States  Government"  and  "United  States 
Government-furnished,"  respectively. 
(End  of  provision) 

Alternate  I  (Date).  As  prescribed  in  45.207- 
1(b),  replace  paragraphs  (b)  through  (g)  of  the 
basic  clause  with  the  following  paragraphs 
(b)  through  (d)  and  renumber  paragraph  (h) 
of  the  basic  clause  as  paragraph  (e). 

(b)  Property  administration  considerations. 
The  successful  offeror  will  be  responsible  for 
the  care,  maintenance,  and  preservation  of 
Government  property  accountable  under  a 
contract  resulting  from  this  solicitation, 
including  property  the  successful  offeror 
permits  a  subcontractor  to  use  for 
performance  of  that  contract. 

(1)  The  clauses  at  52.245-2,  Government 
Property,  and  52.245-5,  Government 
Property  Administration,  will  be  included  in 
a  contract  resulting  from  this  solicitation 
unless  a  successful  offeror  elects  to  use,  by 
inserting  the  offeror's  name  on  the  line 
provided  in  paragraph  (b)(3)  of  this 
provision,  the  clauses  at  52.245-7, 
Government  Property — Alternate  Procedures, 
and  52.245-8,  Government  Property 
Administration — Alternate  Procedures. 
Generally,  under  the  Government  Property 
clause  at  52-245-2,  the  Government  is  liable 
for  loss,  theft,  or  destruction  of,  or  damage  to, 
the  Government  property  accountable  under 
the  contract  (hereinafter  referred  to  as 
property  losses),  and  the  Contractor  must 
maintain  a  Government  property 
management  system  that  includes  the 
processes  specified  in  the  Government 
Property  Administration  clause  at  52.245-5. 
The  clause  at  52.245-7  generally  makes  a 
successful  offeror  responsible  for  property 
losses  and  the  clause  at  52.245-8  generally 
permits  a  successful  offeror  to  manage 
Government  property  using  the  same 
procedures  that  are  used  to  manage  the 
offeror's  property. 

(2)  An  offeror  should  make  the  election  in 
paragraph  (b)(3)  of  this  provision  only  if  the 
election  is  consistent  with  the  offeror's 
property  management  practices  under  other 
Government  contracts  performed  or  to  be 
performed  at  the  location  at  which  the 
contract  resulting  from  this  solicitation  will 
be  performed. 

(3)  Alternate  Clause  Election  The  offeror, 

,  elects  to  have  the 

clauses  at  52.245-7,  Government  Property — 
Alternate  Procedures  and  52.245-8, 
Government  Property  Administration — 
Alternate  Procedures,  included  in  a  contract 
resulting  from  this  solicitation  in  lieu  of  the 
corresponding  clauses  at  52.245-2  and 
52.245-5. 

(c)  Information  required  from  offerors  that 
do  not  make  the  election  available  in 
paragraph  (b)(3)  of  this  provision.  (1)  The 


offeror  shall  state  whether  the  offeror  has  an 
approved  property  management  system,  the 
date  the  system  was  last  reviewed,  and  the 
name  and  address  of  the  Property 
Administrator  who  performed  the  last 
review. 

(2)  Offers  shall  include  a  proposed 
Government  property  management  system 
if— 

(i)  The  offeror  does  not  have  a  property 
system  that  has  been  approved  by  a  Property 
Administrator; 

(ii)  The  offeror's  property  system  was  last 
approved  or  validated  by  a  Property 
Administrator  more  than  2  years  prior  to  the 
date  of  this  offer; 

(iii)  A  Property  Administrator  has 
requested  corrections  to  the  offeror's  system 
and  such  corrections  have  not  been  made;  or 

(iv)  Approval  of  the  offeror's  system  has 
been  withdrawn. 

(3)  Offerors  should  propose  and  use  an 
existing  property  management  system  or  a 
modification  thereof  when  the  existing  or 
modified  system  satisfies  the  requirements  of 
the  Government  Property  and  Government 
Property  Administration  clauses  identified  in 
this  solicitation. 

(4)  A  successful  offeror  whose  property 
system  has  been  approved  or  validated  by  the 
Government  no  more  than  2  years  prior  to  the 
date  of  its  offer  is  required  only  to  submit  to 
the  Property  Administrator,  within  90  days 
following  contract  award,  the  changes 
required  to  conform  the  system  to  the 
requirements  of  the  successful  offeror's 
contract. 

(5)  As  provided  in  the  clause  at  52.245-5, 
Government  Property  Administration,  the 
Property  Administrator  might  require  a 
successful  offeror  to  make  changes  to  a 
proposed  or  previously  approved  system  if 
deemed  necessary  for  contract  compliance. 

(d)  Liability  for  loss,  theft,  damage,  or 
destruction.  (Not  applicable  when  the 
election  in  paragraph  (b)(3)  of  this  provision 
is  made.)  Notwithstanding  any  other 
provision  of  this  solicitation  regarding 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to  Government  property,  the 
successful  offeror  shall  be  liable  for  such 
loss,  theft,  destruction,  or  damage  until  its 
Government  property  system  is  approved  by 
the  Property  Administrator. 

52.245-2    Government  Property. 

As  prescribed  in  45.207-2,  insert  the 
following  clause: 

GOVERNMENT  PROPERTY  (DATE) 

(a)  Definitions.  As  used  in  this  clause — 

Commercial  purpose  means  any  purpose 
other  than  performance  of  a  U.S.  Government 
contract  or  subcontract  thereunder. 

Contractor's  managerial  personnel  means 
the  Contractor's  directors,  officers,  and  any  of 
the  Contractor's  managers,  superintendents, 
or  equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of  the  Contractor's  business 
or  the  Contractor's  operations  at  a  site 
connected  with  performance  of  a 
Government  contract. 

Demilitarization  means  rendering  a 
product  unusable  for,  and  not  restorable  to, 
the  purpose  for  which  it  was  designed  or  is 
customarily  used. 
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Equipment  means  nonexpendable,  tangible 
personal  property.  The  term  does  not  include 
property  that  satisfies  the  definition  in  this 
clause  of  material,  unique  Federal  property, 
special  tooling,  or  special  test  equipment. 

Expendable  property  means  property  that 
is  customarily  consumed  during  design, 
manufacture,  or  testing  of  a  product  or 
performance  of  a  service. 

General  purpose  equipment  means 
equipment  items  that  can  be  used,  or  with 
only  minor  modification  could  be  used,  to 
develop,  produce,  test,  or  maintain  more  than 
one  type  of  item  or  perform  more  than  one 
type  of  seri'ice. 

Government-furnished  property  means 
Government  property  that  a  Contracting 
Officer  authorizes  a  Contractor  to  use  for 
performance  of  a  Government  contract. 

Government  property  means  property  the 
Government  owns  or  leases. 

Low  value  property  means  equipment, 
special  tooling,  or  special  test  equipment  that 
has  an  acquisition  c:ost  less  than  $.5,000  and 
is  not  sensitive  property. 

Material  means  expendable  property  and 
property  incorporated  into  or  attached  to  an 
end  item. 

Natural  disaster  means  a  sudden  and 
unusual  natural  occurrence  causing 
catastrophic  damage,  including  floods, 
hurricanes,  tornadoes,  cyclones,  atmospheric 
electrical  storms,  tidal  waves,  avalanches, 
mudslides,  landslides,  volcanic  eruptions, 
earthquakes,  and  other  similar  perils.  The 
term  does  not  includcfire  or  explosion, 
unless  direc;tly  or  indirectly  caused  by  a 
c:overed  peril. 

Nonprofit  organization  means  a  business 
entitv  organized  and  operated  exclusively  for 
charitable,  scientific,  or  educational 
purposes,  the  net  earnings  of  which  do  not 
inure  to  the  benefit  of  any  private 
shareholder  or  individual,  that  is  exempt 
from  Federal  income  taxation  under  section 
501  of  the  Internal  Revenue  Code  and  does 
not  conduct  a  substantial  portion  of  its 
activities  carrying  on  propaganda  or 
otherwise  attempting  to  infiuence  legislation 
or  participating  in  any  political  campaign  on 
behalf  of  any  candidate  for  public  office. 

Personal  property  means  property  of  any 
kind  or  interest  in  it  HXt;ept  real  property, 
battleships,  cruisers,  aircraft  carriers, 
destroyers,  submarines,  and  records  of  the 
Government. 

Plant  clearance  officer  means  a  person 
appointed  to  disposition  property 
accountable  under  Government  contracts. 

Precious  metals  means  silver,  gold, 
platinum,  palladium,  iridium,  osmium, 
rhodium,  and  ruthenium. 

Property  means  real  and  personal  property. 

Property  administrator  means  a  person 
appointed  to  perform  property 
administration  for  the  Government. 

Real  property  means  land  and  rights  in 
land,  ground  improvements,  utility 
distribution  systems,  and  buildings  and  other 
structures.  It  does  not  include  foundations 
and  other  work  necessary  for  installing 
special  tooling,  special  test  equipment,  or 
equipment. 

Rental  period  means  the  calendar  period 
during  which  Government  property  is  made 
available  for  commercial  purposes. 


Rental  time  means  the  number  of  hours,  to 
the  nearest  whole  hour,  rented  property  is 
actually  used  for  commercial  purposes.  It 
includes  time  to  set  up  the  property  for  such 
purposes,  perform  required  maintenance,  and 
restore  the  property  to  its  condition  prior  to 
rental  (less  normal  wear  and  tear). 

Scrap  means  personal  property  that  has  no 
value  except  its  basic  metallic,  mineral,  or 
-organic  content. 

Sensitive  property  means  property 
potentially  dangerous  to  the  public  safety  or 
security  if  stolen,  lost,  or  misplaced,  or  that 
must  be  subject  to  exceptional  physical 
security,  protection,  control,  and 
accounfabilitv  such  as  cla.ssified  property, 
weapons,  ammunition,  explosives,  controlled 
substances,  radioactive  materials,  hazardous 
materials  or  wastes,  or  precious  metals. 

Special  test  equipment  means — 

(1)  Test  equipment  designed  specifically  to 
conduct  testing  required  by  a  Government 
contract,  provided  such  equipment  cannot  be 
used  for  other  purposes: 

(2)  General  purpose  test  equipment,  or 
modifications  thereof,  that  are  interconnected 
and  interdependent  to  form  a  new  functional 
entity  that  can  only  be  u.sed  to  perform 
testing  required  by  a  contract  while  so 
interconnected  and  interdependent;  or 

(3)  Any  combination  of  specifically 
designed,  general  purpose,  or  modified 
general  purpose  test  equipment  that  is  so 
interconnected  and  interdependent  to  form  a 
new  functional  entity  that  can  only  be  used 
to  perform  special  purpose  testing  required 
by  a  contract  while  so  interconnected  and 
interdependent. 

Special  tooling  means  items  such  as  jigs, 
(lies,  fixtures,  molds,  patterns,  taps,  gauges, 
or  other  equipment  and  manufacturing  aids, 
that  are  of  such  a  specialized  nature  that 
without  substantial  modification  or  alteration 
their  use  is  limited  to  the  development, 
production,  repair,  or  maintenance  of 
particular  supplies  or  components  thereof,  or 
to  the  performance  of  particular  services. 

Unique  Federal  property  means 
Government-owned  personal  property,  or 
components  thereof,  that  is  specially 
designed  to  perform  or  support  the  mission 
of  one  or  more  Federal  agencies  and  is  not 
available  to  the  public.  The  term  does  not 
include  property  that  is  incorporated  into  or 
attached  to  an  item  deliverable  under  a 
contract. 

Work  in  process  means  bench  stock 
materials,  complete  or  incomplete  fabricated 
parts,  subassemblies,  assemblies,  and  similar 
items  that  are  created  during  production  of 
deliverable  end  items,  or  are  required  to 
construct  special  tooling  or  special  test 
equipment  needed  to  produce  deliverable 
end  items,  or  are  otherwise  needed  for  design 
or  testing  required  by  a  contract. 

(b)  General.  (1)  This  clause  is  applicable  to 
Government-furnished  property;  Government 
property  stored  by  the  Contractor  at  the 
Government's  direction;  items  accepted  by 
the  Government  at  origin  that  are  in  the 
Contractor's  possession;  and  under  cost- 
reimbursement  or  time-and-materials 
contracts,  property  acquired  or  produced  by 
a  Contractor  to  which  the  Government  has 
title  under  the  Allowable  Cost  and  Payment 
clause  of  this  contract.  For  purposes  of  this 


clause,  such  property  and  items  are 
collectively  referred  to  as  "Government 
property."  The  clause  does  not  apply  to 
property  to  which  the  Government  has 
obtained  title,  a  lien,  or  other  sef'urity 
interest  solely  as  a  result  of  financinj^ 
arrangements  under  fixed-price  contracts. 

(2)  Except  as  provided  in  paragraph  (c)  of 
this  clause,  the  Contractor  shall  use  its  own 
property  to  perform  this  contract. 

(3)  The  Contractor  is  responsible  for  the 
maintenance,  protection,  and  preser\'ation  of 
Government  property  accountable  under  this 
contract,  including  property  in  the 
possession  of  a  subcontractor,  and  shall 
account  for  such  property  as  required  by  this 
contract. 

(4)  The  Contractor  shall  not — 
(i)  Use  Government  property  for 

commercial  purposes  without  the 
Contracting  Officer's  prior  approval,  llnless 
otherwise  permitted  by  law.  commercial  use 
shall  be  on  a  rental  basis.  The  terms  and 
conditions  of  the  Rental  Charges  for 
Commercial  Use  clause  of  this  contract  shall 
apply  to  each  rental;  or 

(ii)  Permit  a  subcontractor  or  supplier  to 
u.se  property  furnished  for  the  performance  of 
this  contract  unless  the  Contractor  has 
verified  that  the  subcontractor  or  supplier 
has  a  property  management  system  that  has 
been  approved  by  the  cognizant  Property 
Administrator. 

[S]  If  this  c:ontract  is  a  cost-reimbursement 
or  time-and-materials  contract,  the  Contractor 
shall  not  acquire  general  purpose  equipment 
to  which  the  Government  will  have  title 
under  the  clause  at  52.21B-7.  Allowable  Cost 
and  Payment,  or  real  property  for 
performance  of  this  contract  unless  the 
general  purpose  equipment  or  real  properly 
is  specified  as  a  deliverable  end  item. 

(Fi)  If  this  contract  is  a  fixed-price  or  labor- 
hour  contract,  property  acquired  or  produced 
bv  the  Contractor  for  performance  of  the 
contract  is  not  Government-furnished 
property.  Properly  identified  as  a  deliverable 
item  becomes  Government  property  upon 
acceptance  by  the  Government. 

(t:)  Government-furnished  property.  The 
properly  identified  in  this  contract  as 
Government-furnished  property  is  fiirnished 
to  the  Contractor  on  a  rent-free  basis  for 
performance  of  this  contract. 

(1)  Title.  The  Goyernmenl  retains  title  to 
Government-furnished  property,  including 
Government-furnished  property  that  is 
incorporated  into  or  attached  to  any  property 
owned  bv  the  Contractor.  tJovernment- 
furnished  properlv  does  not  bei:ome  a  fixture 
or  lose  its  identity  as  personal  property  by 
being  attached  to  real  property. 

(2)  Suitability  for  intended  use.  (i) 
Government-furnished  property,  other  than 
property  furni.shed  "as  is",  shall  be  in  a 
condition  suitable  for  the  property's  intended 
use  at  the  time  the  property  is  furnished  to 
the  Contrac:tor.  The  Government  shall,  when 
requested  bv  the  Contractor,  provide 
information  reasonably  required  for  the 
intended  use  of  such  property  to  the  extent 
the  Government  has  the  right  to  release  or 
disclose  the  information. 

(ii)  The  contract  delivery  or  performance 
dates  are  based  upon  the  expectation  that 
Government-furnished  property,  except 
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(ii)  Special  tooling  or  special  test 
equipment  is  furnished  "as  is"  for 
performance  of  this  contract  if  the 
Contractor-acquired  or  produced,  and^he 
Government  obtained  title  to,  such  tooling  or 
test  equipment  under  this  or  another 
Government  contract. 

(iii)  The  Government  makes  no  warranty 
whatsoever  with  respect  to  property 
furnished  "as  is"  except  that  the  property 
wUI  be  in  the  same  condition  when  placed 
at  the  specified  f  o.b.  location  as  when 
inspected  by  the  Contractor  or,  if  not 
inspected  by  the  Contractor,  as  of  the  last 
date  identified  in  the  solicitation  or  contract 
for  Contractor  inspection.  The  Contractor  is 
responsible  for  verifying  that  the  property's 
condition  has  not  changed  during  that 
period.  If  the  Contractor  determines  the 
property's  condition  has  changed  and  such 
change  will  adversely  affect  the  Contractor, 
the  Contractor  shall  notify  the  Contracting 
Officer  promptly  and  identify  the  changed 
condition.  If  the  Contracting  Officer  concurs 
that  the  property's  condition  has  changed, 
the  Contracting  Officer  may  restore  the 
property  or  substitute  other  Government 
property  at  no  change  in  the  contract's  price 
or  fee;  permit  the  Contractor  to  restore  the 
property  subject  to  an  equitable  adjustment; 
or  decline  to  provide  the  property  subject  to 
an  equitable  adjustment.  The  foregoing 
provisions  for  adjustment  are  the  exclusive 
remedies  available  to  the  Contractor.  The 
Government  has  no  liability  for  changes  in 
the  property's  condition  discovered  after 
removal  from  the  specified  f  o.b.  location. 

(iv)  Repairs  to  or  modifications  of  property 
furnished  "as  is"  do  not  affect  the 
Government's  title  to  such  property. 

(6)  Changes  in  Government-furnished 
property,  (i)  The  Contracting  Officer  may 
increase,  decrease,  or  substitute  other 
Government  property  for  the  property 
furnished  or  to  be  furnished  for  performance 
of  this  contract  or  require  use  of  Government- 
furnished  property  in  lieu  of  Contractor 
property. 

(ii)  Any  increase  in  the  amount  of  property 
furnished  for  performance  of  this  contract 
shall  result  in  an  equitable  reduction  in 
contract  price  or  fee  and  appropriate 
adjustment  of  the  contract  delivery  or 
performance  dates. 

(iii)  The  Contractor  may  request  an 
equitable  adjustment  for  a  decrease  in  or 
substitution  for  the  property  identified  in  the 
contract  or  withdrawal  of  authority  to  use 
property  accountable  under  another  contract 
in  performance  of  this  contract  provided 
such  decrease,  substitution,  or  withdrawal 
increases  contract  costs  or  schedule. 

(iv)  If  the  Contracting  Officer  directs  the 
Contractor  to  use  Government-furnished 
property  in  lieu  of  Contractor  property  in 
performance  of  this  contract,  any  adjustment 
to  the  contract  shall  be  made  in  accordance 
with  paragraph  (c)(7)  of  this  clause. 

(7)  Equitable  adjustments.  Equitable 
adjustments  shall  be  the  Contractor's 
exclusive  remedy  for  Government  actions 
under  this  clause  and  shall  be  made  in 
accordance  with  the  procedures  of  the 
Changes  clause  of  this  contract. 

(i)  Equitable  adjustments  may  include  an 
amount  for  the  restoration  and  rehabilitation 


of  the  Contractor's  premises  caused  by 
Government-furnished  property  that  is  not  in 
a  condition  suitable  for  intended  use,  the 
withdrawal  or  substitution  of  Government- 
furnished  property,  or  the  Government's 
abandonment  of  hazardous  property  (see 
paragraph  (h)(1)  of  this  clause). 

(ii)  The  Government  shall  not  be  liable  for 
breach  of  contract  for — 

(A)  Any  delay  in  delivery  of  Government- 
furnished  property; 

(B)  Delivery  of  Government-furnished 
property  in  a  condition  not  suitable  for  its 
intended  use; 

(C)  An  increase  or  decrease  in,  or 
substitution  of,  Government-furnished 
property;  or 

(D)  Failure  to  repair  or  replace 
Government-furnished  property. 

(8)  Return  of  Government-furnished 
property.  If  this  contract  requires 
Government-furnished  property  to  be 
returned  directly  to  a  Government  activity — 

(i)  The  property,  including  property 
furnished  "as  is",  shall  be  returned  to  the 
Government  in  the  same  condition,  less 
normal  wear  and  tear,  or  better  condition 
than  when  furnished  to  the  Contractor 
except — 

(A)  Lost,  stolen,  or  destroyed  property  that 
the  Government  has  determined  will  not  be 
replaced;  and 

(B)  Damaged  property  that  the  Government 
has  elected  not  fo  have  repaired  or  replaced. 

(ii)  The  Contractor  shall  notify  the  contract 
administration  office  of  its  intent  to  return 
Government-furnished  property  at  least  10 
working  days  prior  to  return.  Notices  shall 
identify  the  contracts  under  which  the  items 
are  accountable  and  shall  provide  each  item's 
name,  description,  national  stock  number  (if 
known),  and  part  number  or  identification 
number. 

(d)  Property  loss  liability.  As  used  in  this 
clause,  the  terms  loss  and  losses  include, 
either  individually  or  in  any  combination, 
the  physical  misplacement  of.  the  theft  of. 
the  destruction  of.  or  damage  to.  Government 
property  accountable  under  this  contract. 

(1)  Limited  liability.  (i).The  Contractor  is 
not  liable  for  property  losses  that  occur  while 
the  Contractor  is  maintaining  a  property 
management  system  that  satisfies  the 
requirements  of  this  contract,  except  losses 
for  which  the  Contractor  expressly  is  liable 
under  the  terms  of  this  contract. 

(ii)  The  Contractor's  liability  for  a  loss  that 
results  from  a  risk  expressly  required  to  be 
insured  under  this  contract  is  limited  to  the 
extent  of  the  insurance  required  to  be 
purchased  and  maintained,  or  to  the  extent 
of  the  insurance  actually  purchased  and 
maintained,  whichever  is  greater. 

(2)  Full  liability.  The  Contractor  is  liable 
for  all  property  losses  that — 

(i)  Occur  at  a  time  when  the  Contractor  has 
not  established  a  property  management 
system  that  satisfies  the  requirements  of  this 
contract; 

(ii)  Occur  on  or  after  the  date  of  a  written 
or  electronic  notice  from  the  Property 
Administrator  that  the  Government  has 
withdrawn  approval  of  the  Contractor's 
property  management  system,  unless  the 
Contractor  can  establish  by  clear  and 
convincing  evidence  that  a  loss  did  not  result 
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from  the  Contractor's  failure  to  maintain  an 
approved  system; 

(iii)  Occur  on  or  after  the  first  calendar  day 
following  the  Contractor's  failure  to  correct  a 
property  system  deficiency  by  the  date 
specified  by  the  Property  Administrator  for 
such  correction  or  such  other  mutually 
agreed  upon  date  for  correction; 

tiv)  Result  from  the  Contractor's  failure  to 
take  reasonable  and  prudent  steps  to  avoid 
losses  resulting  from  acts  of  war,  civil 
insurrection,  or  natural  disasters;  or  (v) 
Result  from  the  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  Contractor's 
managerial  personnel. 

(3)  Property  in  the  possession  of 
subcontractors  or  suppliers.  The  Contractor's 
transfer  of  Government  property  to  a 
subcontractor  or  supplier  does  not  affect  the 
Contractor's  liability  for  property  losses. 

(4)  Contractor  required  actions  following  a 
property  loss.  The  Contractor  shall — 

(i)  Take  all  reasonable  action  to  protect 
damaged  Government  property  from  further 
damage  and  to  physically  separate  such 
property  from  all  other  property; 

(ii)  Notify'  the  Contracting  Officer  as 
required  by  the  Government  Property 
Administration  clause  of  this  contract 
(52.245-5(f)(4)); 

(iii)  Not  repair,  replace,  or  substitute  other 
property,  for  the  property  suffering  a  loss 
unless  authorized  to  do  so  by  the  Contracting 
Officer;  and 

(iv)  Do  nothing  to  prejudice  the 
Government's  rights  to  recover  against  third 
parties  for  any  property  loss.  When  requested 
by  the  Contracting  Officer,  furnish  to  the 
Government  at  Government  expense  all 
reasonable  assistance  and  cooperation 
(including  the  prosecution  of  suit  and  the 
execution  of  instruments  of  assignment  in 
favor  of  the  Government)  in  obtaining 
recovery. 

.    (5)  Insurance  charges  or  reserves.  The 
Contractor  shall  not  include  in  the  contract 
price  or  fee.  or  any  adjustment  thereof,  any 
charge  or  reserve  for  insurance  (including 
any  self-insurance  fund  or  reserve)  covering 
Government  property  losses,  except  to  the 
extent  this  contract  expressly  requires  the 
Contractor  to  carry  such  insurance. 

(e)  Property  loss  remedies.  (1)  Following 
receipt  of  a  property  loss  notification  from 
the  Contractor,  the  Contracting  Officer  may — 

(i)  Replace  or  substitute  other  property  for 
the  Government  property  suffering  a  loss; 

(ii)  Authorize  the  Contractor  to  repair,  or 
replace  the  property  or  take  other  appropriate 
action;  or 

(iii)  Negotiate  an  equitable  adjustment  in 
lieu  of  repair  or  replacement  when  the 
Government  is  liable  for  the  property  loss. 

(2)  The  Contracting  Officer's  authorization 
to  remedy  a  loss  for  which  the  Contractor  is 
liable  under  this  clause  shall  not  increase  the 
contract  price  or  fee. 


(3)  The  Contractor  may  request  an 
equitable  adjustment  to  remedy  a  loss  for 
which  the  Government  is  liable  under  this 
clause. 

(4)  The  extent  of  the  Government's  liability 
for  a  property  loss  shall  be  reduced  by  the 
amount  of  any  reimbursement  the  Contractor 
receives  for  that  loss  from  a  source  other  than 
the  Government.  The  Contractor  shall  use 
any  reimbursement  for  a  property  loss  from 

a  source  other  than  the  Government  to  repair, 
rehabilitate,  or  replace  the  property  that 
suffered  a  loss,  or  equitably  reimburse  the 
Government,  as  directed  by  the  Contracting 
Officer. 

(f)  Government  property  maintenance.  The 
contract  price  or  fee  includes  an  amount  for 
performance  of  the  maintenance  actions 
required  by  paragraphs  (f)(1)  and  (f)(2)  of  this 
clause.  If  maintenance  of  stored  items  is 
required,  the  Contractor  might  be  entitled  to 
an  equitable  adjustment. 

(1)  Government-furnished  property.  The 
Contractor  shall  maintain  Government- 
furnished  property  in  a  condition  suitable  for 
its  intended  use.  The  Contractor  shall — 

(i)  Maintain  real  property,  special  tooling, 
and  special  test  equipment  in  accordance 
with  the  specific  maintenance  instructions 
contained  in  this  contract.  If  maintenance 
instructions  are  not  specified,  the  Contractor 
shall  use  sound  business  practices  to 
maintain  that  property. 

(ii)  Maintain  unique  Federal  property  as 
specified  in  this  contract,  or  if  not  specified, 
agency  instructions  for  the  maintenance  of 
such  property. 

(iii)  Preserve,  protect,  and  care  for  material 
and  general  purpose  equipment  in 
accordance  with  the  property  manufacturer's 
standards  of  care  for  such  items,  or  when  the 
manufacturer  has  not  released  standards  of 
care,  the  Contractor's  standard  business 
practices  for  comparable  Contractor-owned 
material  and  equipment. 

(iv)  Promptly  notify  the  contract 
administration  office  when  the  maintenance 
actions  required  by  paragraphs  (f)(l)(i) 
through  (f)(l)(iii)  are  not  sufficient  to  sustain 
a  Government-furnished  property  item's 
suitability  for  its  intended  use  and  request 
direction  regarding  repair,  rehabilitation,  or 
replacement.  The  Contractor  shall  not  repair, 
rehabilitate,  or  replace  such  items  unless 
authorized  to  do  so  by  the  Contracting 
Officer. 

(2)  Property  to  which  the  Government 
obtains  title  under  a  cost-reimbursement  or 
time-and-materials  contract.  The  Contractor 
shall  maintain  property  to  which  the 
Government  obtains  title  under  a  cost- 
reimbursement  or  time-and-materials 
contract  in  a  condition  suitable  for  the 
property's  intended  use  until  the  Contractor 
determines  the  properly  is  no  longer  needed 
for  continued  performance  of  this  contract. 
Promptly  following  that  determination,  the 


Contractor  shall  enter  the  items  into  the 
property  disposal  process. 

(3)  Additional  maintenance  actions.  When 
the  Contractor's  diligent  performance  of  the 
maintenance  actions  required  by  paragraphs 
({)(1)  and  (0(2)  of  this  clause  is  not  sufficient 
to  sustain  a  Government-furnished  property 
item's  suitability  for  its  intended  use,  the 
Contracting  Officer  may — 

(i)  Replace  or  substitute  other  property  for 
such  property; 

(ii)  Direct  the  Contractor  to  repair, 
rehabilitate,  or  replace  the  property; 

(iii)  Direct  the  Contractor  to  take  other 
appropriate  action;  or 

(iv)  Negotiate  an  equitable  adjustment  in 
lieu  of  repair,  replacement,  or  other  action. 

(4)  Equitable  adjustment.  The  Contractor 
may  request  an  equitable  adjustment  for 
performance  of  a  property  repair, 
rehabilitation,  or  replacement  directed  by  the 
Contracting  Officer  pursuant  to  paragraph 
(0(3)  of  this  clause. 

(5)  Stored  Government  property.  The 
Contractor  shall  store  Government  property 
only  if  specifically  directed  to  do  so  by  the 
Contracting  Officer.  Stored  property  shall  be 
maintained  in  accordance  with  instructions 
provided  by  the  Contracting  Officer.  Except 
as  provided  in  the  clause  52.245-3, 
Delivery — Special  Tooling  and  Special  Test 
Equipment,  of  this  contract,  and  paragraph 
(g)(7)  of  this  clause,  the  price  or  fee  of  the 
contract  does  not  include  an  amount  for  such 
maintenance. 

(g)  Government  property  disposal.  Except 
as  provided  in  paragraphs  (c)(8),  (g)(2),  and 
(g)(8)  of  this  clause,  the  Contractor  shall  not 
dispose  of  Government  property  until 
authorized  to  do  so  by  the  Plant  Clearance 
Officer. 

(1)  Scrap — (i)  Production  Scrap. 
Contractors  may  dispose  of  scrap  resulting 
from  production  or  testing  under  this 
contract  without  Government  approval  if  the 
scrap  does  not  require  demilitarization  or 
does  not  contain  precious  metals,  hazardous 
materials  or  wastes,  nuclear  materials  or 
classified  materials. 

(ii)  Scrap  lists.  Contractors  that  have 
Government-approved  scrap  procedures  may 
prepare  scrap  lists  in  lieu  of  inventory 
disposal  schedules  (provided  such  lists  are 
consistent  with  the  approved  scrap 
procedures)  except  for  scrap  that — 

(A)  Requires  demilitarization; 

(B)  Is  a  classified  item; 

(C)  Is  generated  from  classified  items; 

(D)  Contains  hazardous  materials  or 
hazardous  wastes; 

(E)  Contains  precious  metals;  or 

(F)  Is  dangerous  to  the  public  health, 
safety,  or  welfare. 

(iii)  Other  scrap.  The  Contractor  shall  use 
an  inventory  disposal  schedule  to  identify 
scrap  that  is  not  production  scrap  or  is  not 
reportable  on  a  scrap  list. 
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schedule  if  the  property  identified  on  the 
schedule  is  not  accountable  under  this 
contract  or  is  not  in  the  quantity  or  condition 
indicated. 

(6)  Postsubmission  adjustments.  The 
Contractor  shall  provide  the  Plant  Clearance 
Officer  at  least  10  working  days  advance 
written  notice  of  its  intent  to  remove  a 
property  item  from  an  approved  inventory 
disposal  schedule.  Unless  the  Plant 
Clearance  Officer  objects  to  the  intended 
schedule  adjustment  within  the  notice 
period,  the  Contractor  may  make  the 
adjustment  upon  expiration  of  the  notice 
period. 

(7)  Storage,  (i)  The  Contractor  shall  store 
the  property  identified  on  an  inventory 
disposal  schedule  pending  receipt  of  disposal 
instructions.  The  Government's  failure  to 
provide  disposal  instructions  within  120 
days  following  receipt  of  an  acceptable 
inventory  disposal  schedule,  might  entitle 
the  Contractor  to  an  equitable  adjustment  for 
costs  incurred  to  store  such  property  on  or 
after  the  121st  day  following  receipt  of  an 
acceptable  schedule. 

(ii)  The  Contractor  must  obtain  the  Plant 
Clearance  Officer's  approval  to  remove 
Government  property  from  the  premises  at 
which  the  property  is  currently  located  prior 
to  receipt  of  final  disposition  instructions.  If 
approval  is  granted,  any  costs  incurred  by  the 
Contractor  to  transport  or  store  the  property 
shall  not  increase  the  price  or  fee  of  any 
Government  contract.  The  storage  facility 
must  be  appropriate  for  assuring  the 
property's  physical  safety  and  suitability  for 
use.  Approval  does  not  relieve  the  Contractor 
of  any  liability  under  this  contract  for  such 
property. 

(8)  Disposition  instructions,  (i)  If  the 
Government  does  not  provide  disposition 
instructions  to  the  Contractor  within  60  days 
following  receipt  of  an  acceptable  scrap  list, 
the  Contractor  may  dispose  of  the  listed  scrap 
in  accordance  with  the  Contractor's 
Government-approved  scrap  procedures. 

(ii)  The  Contractor  shall  prepare  for 
shipment,  deliver  f.o.b.  origin,  or  dispose  of 
Government  property  as  directed  by  the  Plant 
Clearance  Officer.  The  Contractor  shall 
remove  and  destroy  any  markings  identifying 
the  property  as  Government  property  prior  to 
disposing  of  the  property. 

(iii)  The  Contracting  Officer  may  require 
the  Contractor  to  demilitarize  the  property 
prior  to  shipment  or  disposal.  Any  equitable 
adjustment  incident  to  the  Contracting 
Officer's  direction  to  demilitarize 
Government  property  shall  be  made  in 
accordance  with  paragraph  (c)(7)  of  this 
clause. 

(9)  Disposal  proceeds.  The  Contractor  shall 
credit  the  net  proceeds  from  the  disposal  of 
Government  property  in  accordance  with 
instructions  received  from  the  Plant 
Clearance  Officer. 

(10)  Subcontractor  inventory  disposal 
schedules.  The  Contractor  shall  require  a 
subcontractor  that  is  using  property 
accountable  under  this  contract  at  a 
subcontractor-managed  site  to  submit 
inventory  disposal  schedules  to  the 
Contractor  in  sufficient  time  for  the 
Contractor  to  comply  with  the  requirements 
of  paragraph  (g)(4)  of  this  clause. 


(h)  Abandonment  of  Government  property 
at  a  Contractor-owned  location.  (1)  "The 
Government  shall  not  abandon  at  a 
Contractor-owned  location  Government 
property  that  is  or  contains  a  hazardous 
material  without  the  Contractor's  written 
concurrence.  The  Contractor  may  request  an 
equitable  adjustment  incident  to  such 
agreement. 

(2)  The  Government,  upon  notice  to  the 
Contractor,  may  abandon  any  nonhazardous 
Government-furnished  property  in  place  at 
which  time  all  obligations  of  the  Government 
regarding  such  abandoned  property  shall 
cease.  Except  as  provided  in  paragraph 
(c)(7)(i)  of  this  clause,  the  Government  has  no 
obligation  to  restore  or  rehabilitate  the 
Contractor's  premises  under  any 
circumstances. 

(i)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States,  its 
territories,  or  possessions,  the  words 
"Government"  and  "Government-furnished" 
(wherever  they  appear  in  this  clause)  shall  be 
construed  as  "United  States  Government" 
and  "United  States  Government-furnished." 
respectively. 
(End  of  clause) 

Alternate  I  [Date].  As  prescribed  in  45.207- 
2(b),  replace  paragraph  (d)(1)  of  the  basic 
clause  with  the  following  paragraph  (d)(1), 
remove  paragraph  (d)(2),  renumber 
paragraphs  (d)(3),  (d)(4),  and  (d)(5)  as  (d)(2), 
{d)(3),  and  (d)(4),  respectively,  and  modify 
the  references  to  "Government  property"  in 
the  renumbered  paragraphs  (d)(2),  (d)(3),  and 
(d)(4)  to  read  "Government-furnished 
property": 

(d)(1)  The  Contractor  is  liable  for 
Government-furnished  property  losses, 
except  losses  resulting  from  acts  of  war,  civil 
insurrection,  or  natural  disasters,  provided 
the  Contractor  has  taken  reasonable  and 
prudent  steps  to  avoid  or  mitigate  such 
losses. 

Alternate  II  [Date].  As  prescribed  in 
45.207-2(c).  replace  paragraph  (b)  of  the 
basic  clause  with  the  following  paragraph  (b) 
and  add  the  following  paragraph  (j)  to  the 
basic  clause: 

(b)  General.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  clause,  the  Contractor 
shall  use  its  own  property  to  perform  this 
contract. 

(2)  The  Contractor  is  responsible  for  the 
maintenance,  protection,  and  preservation  of 
Government  property  accountable  under  this 
contract  that  is  in  the  Contractor's  or  its 
subcontractors'  possession  and  shall  account 
for  such  property  as  required  by  this  contract. 

(3)  Property  acquired  or  produced  by  the 
Contractor  for  performance  of  this  contract 
that  the  Government  obtains  title  to  under 
the  clause  at  52.216-7,  Allowable  Cost  and 
Payment,  is  Government  property 
accountable  under  this  contract. 

(j)  Title  to  Contractor-acquired  or  produced 
property,  nonprofit  organizations  or 
nonprofit  institutions.  (1)  Notwithstanding 
any  other  provision  of  this  contract  regarding 
title  to  property  acquired  or  produced  by  a 
Contractor,  the  Contractor  shall  have  title  to 
equipment  and  other  tangible  property 
purchased  with  Government  funds  provided 
for  the  conduct  of  basic  or  applied  research 
under  this  contract,  if — 
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(i)  The  Contracting  officer  has  agreed,  prior 
to  the  Contractor's  purchase  of  such  property, 
that  the  Contractor  shall  have  title  to  that 
property;  and 

(ii)  The  Contractor  has  agreed  that 
depreciation  or  amortization  costs  for  such 
property  shall  not  be  allocated  to  any  existing 
or  future  Government  contract  and  that  such 
property  may  be  used  by  the  Government  or 
its  subcontractors  without  charge  in 
performance  of  any  Government  contract  or 
subcontract  thereunder. 

(2)  As  a  condition  for  obtaining  title  to 
property  under  this  clause,  the  Contractor,  by 
signing  this  contract,  agrees  that  no  person  in 
the  United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or 
be  otherwise  subjected  to  discrimination 
under  this  contemplated  financial  assistance 
(title  to  equipment  or  other  tangible  personal 
property)  (41  U.S.C.  2000d). 

S2.245-3    Delivery— Special  Tooling  and 
Special  Test  Equipment  (Fixed-Price 
Contracts) 

As  prescribed  in  45.305,  insert  the 
following  clause: 

DELIVERY— SPECIAL  TOOLING  AND 
SPECIAL  TEST  EQUIPMENT  (HXED-PRICE 
CONTRACTS)  (DATE) 

(a)  Definitions.  When  a  term  defined  in  the 
clause  at  52.245-2,  Government  Property,  is 
used  in  this  clause,  the  term  has  the  same 
meaning  as  when  used  in  52.245-2. 

(b)  Contractor  notice.  (1)  The  Contractor 
shall  notify  the  Contracting  Officer  of  special 
tooling  or  special  test  equipment  acquired  or 
produced  by  the  Contractor  for  performance 
of  this  contract  that  is  not  scheduled  for 
delivery  under  the  contract,  as  soon  as 
practicable  during  contract  performance  but 
not  later  than  the  earlier  of — 

(i)  One  hundred  twenty  days  prior  to 
completion  of  scheduled  deliveries  (other 
than  technical  data)  under  this  contract;  or 

(ii)  Thirty  days  following  the  Contractor's 
determination  that  such  special  tooling  or 
special  test  equipment  is  no  longer  required 
for  contract  performance. 

(2)  For  each  special  tooling  or  special  test 
equipment  item,  or  groups  of  identical  items, 
the  Contractor's  notice  shall  identify  the 
item's  or  group's — 

(i)  Nomenclature; 

(ii)  Quantity; 

(iii)  Acquisition  cost  (by  item); 

(iv)  Part  number(s)  with  which  the  special 
tooling  or  special  test  equipment  is  used;  and 

(v)  Identification  number. 

(c)  Storage.  The  Contractor  shall  store  the 
special  tooling  or  special  test  equipment 
identified  in  the  Contractor's  notice  at  no 
change  in  contract  price  (or  target  price  and 
ceiling  amount)  until  expiration  of  the 
Government  notice  period  or  until  the 
Government  notifies  the  Contractor  that 
delivery  of  a  special  tooling  or  test 
equipment  item  or  items  is  required, 
whichever  occurs  first.  Items  shall  be  stored 
in  a  manner  sufficient  to  preserve  capability 
and  provide  protection  from  damage.  If  the 
Government  requires  items  to  be  stored 
subsequent  to  the  Government's  delivery 
notice,  the  Contractor  might  be  entitled  to  an 


equitable  adjustment  as  provided  in 
paragraph  (f)  of  this  clause. 

(d)  Government  notice.  (1)  The 
Government  must  notify  the  Contractor  in 
writing  within  120  days,  or  such  other  period 
fnutually  agreed  upon,  following  receipt  of 
the  notice  required  by  paragraph  (b)  of  this 
clause  that  delivery  of  a  special  tooling  or 
special  test  equipment  item  or  items  is 
required. 

(2)  The  Government's  notice  shall  identify 
the  special  tooling  or  special  test  equipment 
item(s),  and  shall — 

(i)  Provide  packing,  packaging,  marking, 
and  shipping  instructions; 

(ii)  Direct  the  Contractor  to  prepare  the 
property  for  storage  at  the  Contractor's 
facility  or  a  Government  facility;  or 

(iii)  Provide  instructions  when 
accountability  is  to  be  transferred  to  another 
contract. 

(3)  The  Contractor's  storage  obligations  are 
not  diminished  if  the  Government  notice 
period,  or  any  extension  thereof,  extends 
beyond  the  date  contract  deliveries  arfe 
completed. 

(e)  Repair  or  rehabilitation.  The 
Contracting  Officer  may  require  the 
Contractor  to  repair  or  rehabilitate  the  special 
tooling  or  special  test  equipment  identified 
in  the  Government's  notice  to  the  extent 
necessary  to  return  an  item  to  a  condition 
suitable  for  its  intended  use  at  no  change  in 
price. 

(f)  Equitable  adjustment.  The  contract  may 
be  equitably  adjusted  for  costs  incurred  by 
the  Contractor  to  prepare  the  tooling  or  test 
equipment  for  storage  or  shipment.  Equitable 
adjustments  shall  be  made  in  accordance 
with  the  procedures  of  the  Changes  clause  of 
this  contract  and  only  to  the  extent  the 
Contracting  Officer's  actions  under  paragraph 
(d)  of  this  clause  required  the  Contractor  to 
incur  costs  that  it  would  not  have  incurred 
under  customary  commercial  practices. 

(g)  Liability.  The  Contractor  is  liable  for 
any  loss,  theft,  or  destruction  of,  or  damage 
to,  special  tooling  or  special  test  equipment 
delivered  to  the  Government  under  this 
clause  during  the  period  commencing  upon 
the  Government's  acceptance  of  the  items 
and  ending  upon  placement  aboard  a 
carrier's  conveyance  (f.o.b.  origin)  or  delivery 
at  the  specified  f.o.b.  destination  point. 

(h)  Flow  down.  The  Contractor  shall  insert 
this  or  a  substantially  similar  clause  in  all 
contracts  and  similar  instruments  with  its 
first-tier  subcontractors  or  suppliers,  other  <; 
than  subcontractors  or  suppliers  of 
commercial  items,  that  will  fabricate  or 
acquire  special  tooling  or  special  test 
equipment  for  performance  of  this  contract. 
(End  of  clause) 

§  52.245-4    Liability  for  Government 
Property  (Demolition  Services  Contracts). 

As  prescribed  in  45.403,  insert  the 
following  clause: 

LL\BILn'Y  FOR  GOVERNMENT  PROPERTY 
(DEMOLITION  SERVICES  CONTRACTS) 
(DATE) 

Except  for  reasonable  wear  and  tear 
incident  to  the  removal  and  delivery  of 
property  to  the  Government,  the  Contractor  is 
liable  for  any  loss  or  destruction  of  or  damage 
to  property — 


(a)  Required  to  be  delivered  to  the 
Government;  and 

(b)  Title  to  which  is  vested  in  the 
Contractor  but  that  under  the  termination 
clauses  of  this  contract  reverts  to  the 
Government  upon  notice  of  termination. 
(End  of  clause) 

§  52.245-5    Government  Property 
Administration. 

As  prescribed  in  45.510(a),  insert  the 
following  clause: 

GOVERNMENT  PROPERTY 
ADMINISl  RATION  (DATE) 

(a)  Definitions.  When  a  term  defined  in  the 
clause  at  52.245-2.  Government  Property,  is 
used  in  this  clause,  the  term  has  the  same 
meaning  as  when  used  in  52.245-2. 

(b)  General.  (1)  This  clause  is  applicable  to 
Government-furnished  property;  Government 
property  stored  by  the  Contractor  at  the 
Government's  direction;  and,  under  cost- 
reimbursement  or  time-and-materials 
contracts,  property  acquired  or  produced  by 
a  Contractor  to  which  the  Government  has 
title  under  the  Allowable  Cost  and  Payment 
clause  of  this  contract. 

(2)  If  the  Contractor  does  not  have  a 
property  management  system  that  has  been 
approved  by  the  Property  Administrator,  the 
Contractor  shall  submit  a  proposed  system  to 
the  Property  Administrator  within  90  days 
following  contract  award  (or  such  other 
mutually  agreed  to  period). 

Notwithstanding  any  other  provision  of 
this  contract  regarding  liability  for 
Government  property  losses,  the  Contractor 
shall  be  liable  for  such  losses  until  its 
property  management  system  is  approved  by 
the  Property  Administrator.  The  system  shall 
be  maintained  during  the  period  Government 
property  is  accountable  under  this  contract. 

(3)  The  Contractor  should  use  an  existing 
property  managemetit  system  or  a 
modification  thereof  when  the  existing  or 
modified  system  satisfies  the  requirements  of 
this  contract. 

(c)  Property  system  requirements.  The 
property  management  system  shall  include 
written  processes  to  assure  compliahce  with 
contract  requirements  and  to  provide  for 
system  assessment.  At  a  minimum,  the 
system  shall  contain  processes  for — 

(1)  Assessing  the  system's  efficiency  and 
effectiveness,  recommending  corrective 
action  or  general  improvements,  and 
implementing  appropriate  changes; 

(2)  Inspecting  property  acquired  by  the 
Contractor  or  furnished  by  the  Government 
for  performance  of  this  contract  upon  receipt; 

(3)  Promptly  entering  all  Government 
property  into  the  property  management 
system; 

(4)  Assuring  Government  property  is  used 
only  as  authorized  by  the  Contracting  Officer; 

(5)  Controlling  the  distribution  and  return 
of  pilferable  property; 

(6)  Scheduling  and  monitoring    • 
Government  property  maintenance  to  assure 
timely  performance  and  recording  of  all 
maintenance  actions; 

(7)  Accurately  recording  by  type  and 
quantity  Government  material  consumed 
during  contract  performance; 

(8)  Performing,  reporting,  and  recording  all 
inventories  required  by  this  contract; 
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has  been  approved  by  a  Property 
Administrator  may  be  used  in  lieu  of  creating 
new  records. 

(ii)  Property  records  are  not  required  for 
work  in  process  or  for  property  specifically 
acquired  or  constructed  for  tests  that  will 
destroy  the  property. 

(iii)  Contractors  that  use  a  material 
requirements  planning  system, 
manufacturing  resource  planning  system, 
material  management  accounting  system,  or 
an  enterprise  resource  planning  system,  may 
use  the  records  generated  by  those  systems  as 
the  records  for  material  items  provided  such 
records  otherwise  satisfy  the  requirements  in 
paragraph  (e)(2)  of  this  clause. 

(iv)  The  Contractor  shall  close  a 
Government  property  item's  record  when  the 
item  is  replaced  and  create  a  new  property 
record  for  the  replacement  item  if  that  item 
is  Government  property. 

(v)  The  Contractor  shall  enter  the 
property's  acquisition  cost  into  the  record  for 
each  Government  property  item  that  was 
acquired  or  produced  by  the  Contractor 
during  performance  of  this  contract.  For  each 
item  having  an  acquisition  cost  of 

(insert  the  agency 

capitalization  threshold  amount)  or  more,  the 
Contractor  also  shall  enter  the  date  the  item 
was  acquired  or  produced. 

(vi)  The  Contractor  shall  notify  the 
Contracting  Officer  promptly  if  the  contract 
does  not  identify  a  Government-furnished 
property  item's  nomenclature  or  acquisition 
cost. 

(vii)  Property  records  shall  legibly  and 
conspicuously  identify  sensitive  property. 

(viii)  The  property  records  for  items 
requiring  maintenance  shall  identify  the 
dates  maintenance  actions  (including 
calibration  if  required)  were  performed  and 
any  deficiencies  discovered.  The 
maintenance  information  may  be  kept 
separately  if  the  Contractor  has  a  direct  link 
between  the  information  and  the  affected 
property  records. 

(2)  Standard  information.  Except  as 
provided  in  paragraphs  (e)(4)  and  (e)(5)  of 
this  clause,  each  property  control  record 
shall  contain  the  following  information: 

(i)  The  item's  name,  description,  and 
national  stock  number.  If  the  item  does  not 
have  a  national  stock  number  and  the  item's 

acquisition  cost  is 

(insert  the  agency  capitalization  threshold 
amount)  or  more,  enter  the  four  digit  federal 
supply  classification  code. 

(ii)  Contract  number  or  equivalent  code 
designation. 

(iii)  Quantity  received  or  fabricated,  issued, 
and  on  hand. 

(iv)  The  date  of  the  most  recent  physical 
inventory  or  other  posting  reference. 

(v)  Acquisition  cost  and,  for  items  having 

an  acquisition  cost  of (insert 

the  agency  capitalization  threshold  amount) 
or  more,  the  date  the  items  were  acquired  or 
produced. 

(vi)  Current  location  (for  low  value 
property,  identify  the  initial  location  only). 

(vii)  The  property's  classification.  Use  only 
one  of  the  following  for  each  property  item — 
land,  buildings,  other  real  property, 
equipment,  special  test  equipment,  special 
tooling,  unique  Federal  property,  or  material. 


(3)  Additional  information.  In  addition  to 
the  information  required  by  paragraph  (e)(2) 
of  this  clause,  the  property  records  for — 

(i)  Special  tooling  and  special  test 
equipment  shall  identify  each  part  number 
with  which  a  special  tool  or  special  test 
equipment  item  is  used; 

(ii)  Special  test  equipment  that  includes 
general  purpose  equipment  shall  include  the 
information  required  by  paragraph  (e)(2)  of 
this  clause  for  each  removable  or  reusable 
general  purpose  component  if  removal  and 
reuse  is  economically  feasible; 

(iii)  Equipment  shall  include  the 
manufacturer's  name,  serial  number,  and 
model  or  part  number;  emd 

(iv)  Scrap  shall  identify  the  material 
content,  contract  from  which  the  scrap  was 
derived,  and  the  scrap's  disposition  and 
disposition  date(s). 

(4)  Real  property,  (i)  Real  property  records 
must  contain  a  description  of  the  property, 
its  location,  original  acquisition  cost,  a 
description  of  property  alterations  made  or 
construction  work  performed  by  the 
Contractor,  including  an  identification  of  the 
construction  sites  supporting  such  alterations 
or  construction,  and  must  separately  identify 
the  cost  of  such  alterations  or  construction. 
Supporting  documentation  shall  include 
maps,  drawings,  plans,  specifications,  and,  if 
necessary,  supplementary  data  needed  to 
completely  describe  and  value  the  property. 

(ii)  Costs  incurred  by  the  Government  or 
the  Contractor,  to  acquire,  construct,  alter,  or 
improve  Government-owned  or  leased  real 
property,  including  additions,  expansions, 
extensions,  or  conversions  thereof,  shall  be 
added  to  the  property's  acquisition  cost  if 
they  increase  the  value,  life,  utility, 
capability,  or  serviceability  of  the  property. 

(iii)  A  real  property  record  shall  be 
annotated  with  a  statement  of  the  pertinent 
facts  when  the  property  is  sold,  transferred, 
donated,  destroyed,  abandoned  by  the 
Government,  or  condemned. 

(5)  Property  returned  under  warranty.  The 
Contractor  shall  establish  a  property  record 
for  each  item  returned  for  correction  under 
a  warranty  and  maintain  the  records  on  a 
contract-by-contract  basis.  The  records  shall 
identify  the  date  received,  and  the  date  the 
item  is  returned  to  the  Government.  Once  a 
property  record  has  been  established, 
identical  items  received  for  corrective  action 
shall  be  added  to  the  established  record  and 
the  information  required  by  this  paragraph 
maintained  for  each  item. 

(0  Reports  and  notices — (1)  Annual 
Government  property  report.  The  Contractor 
shall  report  all  Government  property 
accountable  under  this  contract  that  is  in  its 
or  its  subcontractors'  possession  as  of 
September  30  of  each  calendar  year  or  upon 
completion  of  all  property  disposal  actions 
under  this  contract,  whichever  is  sooner. 
Unless  otherwise  stated  in  this  contract,  the 
report  shall  be  prepared  using  Standard  Form 
1450,  U.S.  Government  Property  in  the 
Possession  of  Contractors,  and  submitted  to 
the  Property  Administrator  no  later  than 
October  31  of  each  calendar  year. 

(2)  Misdirected  Government  property.  The 
Contractor  shall  notify  the  Property 
Administrator  in  writing  immediately 
following  receipt  of  Government  property 
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intended  for  another  person  or  Government 
property  not  required  for  performance  of  a 
Government  contract  with  the  Contractor  and 
shall  request  disposition  instructions.  To  the 
extent  practical,  the  Contractor  shall  identify 
the  shipment's  content,  intended  recipient, 
.c:arrier  that  made  delivery,  the  Government 
activity  from  which  the  shipment  originated, 
and  the  shipment's  current  location. 

(3)  Late  Government-furnished  property. 
The  Contractor  shall  notify  promptly  the 
Contracting  Officer  of  a  failure  to  receive 
Government-furnished  property  at  the  time 
slated  in  the  contract  or.  when  a  time  is  not 
stated,  in  sufficient  time  to  enahle  the 
Contractor  to  meet  the  contract's  delivery  or 
performance  dates.  Each  notice  shall  forward 
the  Contractor's  estimate  of  the  extent  to 
which  such  failure  has  affected  or  might 
affect  contract  performance. 

(4)  Property  losses.  Except  as  provided  in 
paragraph  (fj(.5)  of  this  clause,  the  Contractor 
shall  notif\'  the  Property  Administrator  in 
writing  promptly  upon  learning  that  a 
Government  propert\'  loss  has  occurred.  The 
notice  shall  idenlily  the  property  by  item  and 
include — 

(i)  The  item's'description.  contract  number, 
national  stock  number  (if  known),  and  either 
part  number  or  identification  number; 

(ii)  The  date  a  physical  loss  or  theft  was 
distiovered  or  damage  or  destruction 
occurred  and.  if  known,  tlie  circumstances; 

(iii)  The  item's  acquisition  co.st; 

(iv)  The  contracts  nffecled; 

(v)  All  known  interests  in  commingled 
propertv  of  whi(  h  the  Government  property 
is  a  part;  and 

(vi)  The  insurance,  if  any.  covering  any 
part  of  or  inlerest  in  the  property-. 

(5)  Low  value  property  losses.  The 
Contractor  is  not  required  to  provide  a 
propertv  loss  notice  for  low  value  property 
until  contract  completion  or  termination, 
except  low  value  property  that  the  Contractor 
needs  for  continued  performance  of  this 
contract  or  low  value  Government-furnished 
properly  that  the  Government  is 
contractually  obligated  to  provide  to  the 
Contractor  for  performance  of  another 
contract.  Notice  of  such  loss  shall  be 
provided  in  accordance  with  paragraph  (f)(4) 
of  this  clause. 

(g)  Inventories.  The  Contractor  shall  assure 
that  the  location  of  each  Government 
property  item  is  accurately  established  and 
the  records  and  reports  required  by  this 
clause  are  complete  and  accurate. 

(1)  Contract  termination  inventories.  The 
Contractor  shall  inxentory  all  property 
acc:ountable  under  this  contract  immediately 
following  a  notice  of  termination  or  partial 
termination  of  the  contract.  Electronic, 
optical,  electro-magnetic,  or  similar  systems 
may  be  used. 

(2)  Contract  completion  inventory. 
Promptly  follou'ing  completion  of  deliveries 
or  performance  under  the  contract,  the 
Contractor  shall  inventory  all  Government 
property  accountable  under  this  contract  that 
the  Government  is  not  contractually 
obligated  to  furnish  to  the  Contractor  for 
performance  of  another  Government  contract. 

(h)  Markings — (1)  Contractor-acquired  or 
produced  property  (other  than  material).  As 
soon  as  practicable  following  the  assumption 


of  title  to  property  acquired  or  produced  for 
performance  of  a  cost-reimbursement  or  tirne- 
and-matefials  contract,  the  Contractor  shall 
legibly  and  conspicuously  mark  such 
property  with  the  phrase  "U.S.  Government 
Property"  (or  a  similar  phrase  that  conveys 
Government  ownership)  and  a  control 
number  that  links  the  property  to  the 
property  records  maintained  by  the 
Contractor. 

(2)  Government-furnished  property  (other 
than  material).  Promptly  following  ref:eipt  of 
Government-furnished  properly,  the 
Contractor  shall  determine  whether  the 
property  bears  a  Government  ownership 
marking,  mark  unmarked  property  with  the 
markings  identified  in  paragraph  (g)(1)  of  this 
clause,  and  replace  any  control  numbers 
affixed  by  other  Contractors  with  the 
Contractor's  control  number. 

(3)  Exceptions,  (i)  The  Contractor  is  not 
required  to  mark  Government-furnished  or 
Contractor-acquired  or  produced  material. 

(ii)  In  lieu  of  the  requirements  in  paragraph 
{h)(l)  or  (h)(2)  of  this  clause,  the  Contractor 
shall  contact  promptly  the  Property 
Administrator  for  alternate  instructions  when 
marking  would  damage  a  property  item  or 
the  Contractor  considers  a  physical  marking 
to  be  impractical. 

(i)  Overseas  contracts.  In  a  contrai;t 
performed  outside  the  United  States,  its 
territories,  or  possessions,  the  words 
"Ciovernment"  and  "Govemment-furnished". 
as  used  in  this  clause,  mean  "United  Slates 
Government"  and  "United  States 
Government-furnished,"  respectively. 

(End  of  clause) 

Alternate  I  [Date]  As  prescribed  in 
45.510(b).  substitute  the  following 
paragraphs  (e)  and  (f)  for  paragraphs  (e)  and 
(f)  of  the  basic  clause: 

(e)  Propertv  rerards.  The  Contractor  shall 
establish  a  property  record  for  each 
Government  property  item  returned  for 
correction  under  a  warranty  and  shall 
maintain  the  records  on  a  contract-by- 
contract  basis.  The  records  shall  identify  the 
item's  name,  description,  property 
t;lassification.  national  stock  number,  the 
date  received  and  the  date  the  item  is 
relumed  to  the  Government.  For  items 

having  an  acquisition  cost  greater  than 

(insert  the  agency  capitalization  threshold), 
the  Contractor  shall  enter  the  item's  four- 
digit  federa'  supply  classification  code.  Once 
a  property  record  has  been  established, 
identical  items  received  for  corrective  action 
shall  be  added  to  the  established  record  and 
the  information  required  by  this  paragraph 
maintained  for  each  item. 

(f)  Notices — (1)  Misdirected  Government 
property.  The  Contractor  shall  notify  the 
Property  Administrator,  promptly  following 
receipt  of  Government  property  inlended  for 
another  person  or  Government  property  not 
required  for  performance  of  a  Government 
contract,  and  shall  request  disposition 
instructions.  To  the  extent  practical,  the 
Contractor  shall  identify'  the  shipment's 
content,  intended  recipient,  carrier  that  made 
deliverv,  the  Government  activity  from 
which  the  shipment  originated,  and  the 
shipment's  current  location. 

(2)  Late  Government-furnished  property. 
The  Contractor  shall  notify'  promptly  the 


Contracting  Officer  of  a  failure  to  receive 
Government-furnished  property  at  the  time 
stated  in  the  contract  or.  when  a  time  is  not 
stated,  in  sufficient  time  to  enable  the 
Contractor  to  meet  the  contract's  delivery  or 
performance  dates.  Each  notice  shall  forward 
the  Contractor's  estimate  of  the  extent  to 
which  such  failure  has  affected  or 'might 
affect  contract  performance. 

(3)  Property  losses.  Except  as  provided  in 
paragraph  (f)(4)  of  this  clause,  the  Contractor 
shall  notify  the  Property  Administrator  in 
writing  promptly  upon  learning  that  a 
(Government  property  loss  has  occurred.  The 
notice  shall  identify  the  propertvby  item  and 
include — 

(i)  The  item's  description,  contract  number, 
national  stock  number  (if  known),  and  either 
part  number  or  identification  number; 

(ii)  The  dale  a  physical  loss  or  theft  was 
discovered  or  damage  or  destruction 
occurred  and.  if  known,  the  circumstances; 

(iii)  The  item's  acquisition  cost; 

(iv)  The  contracts  affected: 

(v)  All  known  interests  in  commingled 
property  of  which  the  Government  property 
is  a  part;  and 

(vi)  The  insurance,  if  any.  covering  anv 
part  of  or  interest  in  the  property. 

(4)  Low  value  property  losses.  The 
Contractor  is  not  required  to  provide  a 
propertv  loss  notice  for  low  \alue  property 
until  contract  completion  or  termination, 
except  low  value  pnjperty  that  the  Contractor 
needs  for  continued  perfoimance  of  this 
contract  or  low  value  Government-furnished 
propertv  that  the  Government  is 
contractually  obligated  to  provide  to  the 
Contractor  for  performance  of  another 
contract.  The  notice  shall  contain  the 
information  required  by  paragraph  (f)(3)  of 
this  clause. 

52.245-6     Rental  Charges  for  Commercial 
Use. 

As  prescribed  in  45.602  insert  the 
following  clause: 

RENTAL  CHARGES  FOR  COMMERCIAL 
USE  (DATE) 

(a)  Definitions.  (1)  When  a  term  defined  in 
the  clause  nt  52.245-2.  Government  Properly, 
is  used  in  this  clause,  Ihe  tenn  has  the  same 
meaning  as  when  used  in  52.245-2. 

(2)  As  used  in  this  claust; — 
Base  cost  means  the  acquisition  cost 
rec;orded  in  Ihe  Contractor's  property  control 
svstem  or.*in  the  absence  of  such  record,  the 
value  altribuled  by  the  Government  to  a 
Government  property  item  for  purposes  of 
determining  a  reasonable  rental  charge. 

(b)  General.  (1)  Rental  re<]uests  must  be 
submitted  to  Ihe  Administrative  Contracting 
Officer,  identify  the  property  for  which  rental 
is  requested,  propose  a  rental  period,  and  ■ 
calculate  an  estimated  rental  charge  by  using 
the  Contractor's  best  estimate  of  rental  time 
in  the  formulae  described  in  paragraph  (c)  of 
this  clause. 

(2)  The  Contractor  shall  not  use 
Government  property  for  commercial 
purposes,  including  independent  research 
and  development,  until  a  rental  charge  for 
real  property,  or  estimated  rental  charge  for 
other  properly,  is  agreed  upon.  Rented 
property  shall  be  used  only  on  a 
noninterference  basis. 
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or  in  part,  shall  not  be  construed  as  a  waiver 
or  relinquishment  of  any  rights  it  may  have 
against  the  Contractor  stemming  from  the 
Contractor's  unauthorized  use  of  Government 
property  or  any  other  failure  to  perform  this 
contract  according  to  its  terms. 

(e)  Liability  for  loss,  theft,  damage,  or 
destruction.  When  Government  property  is 
used  for  commercial  purposes,  the  Contractor 
shall  be  liable  for,  and  shall  reimburse  the 
Government  for,  any  damage  to  or  loss,  theft, 
or  destruction  of  such  property  except 
damage  resulting  from  wear  and  tear 
reasonable  for  the  period  during  which  use 
for  commercial  purposes  was  authorized.  The 
Contractor  shall  indemnify  the  Government 
against  claims  for  injury  to  persons  or 
damage  to  the  Contractor's  or  a  third  party's 
property  arising  from  the  Contractor's  use  or 
possession  of  the  Government  property  for 
commercial  purposes. 

(f)  Use  revocation.  (1)  At  any  time  during 
the  rental  period,  the  Government  may 
revoke  commercial  use  authorization.  When 
practical,  the  Government  may  provide  the 
reason  of  revocation  in  a  reasonable  period 
of  time  prior  to  such  revocation. 

(2)  Promptly  following  a  use  revocation, 
the  Contractor  shall  restore  the  property  to  its 
pre-rental  condition  (less  normal  wear  and 
tear)  and  return  the  property  to  the 
Government.  Such  return  and  restoration 
shall  be  accomplished  at  no  cost  to  the 
Government. 

(g)  Unauthorized  use.  The  unauthorized 
use  of  Government  property  can  subject  a 
person  to  fines,  imprisonment,  or  both,  under 
18  U.S.C.  641. 

(End  of  clause) 

52.245-7    Government  Property — Alternate 
Procedures. 

As  prescribed  in  45.207-2(d),  insert 
the  following  clause: 

GOVERNfMENT  PROPERTY— ALTERNATE 
PROCEDURES  (DATE) 

lal  Definitions.  As  used  in  this  clause — 

Commercial  purpose  means  any  purpose 
other  than  performance  of  a  U.S.  Government 
contract  or  subcontract  thereunder. 

Contractor's  managerial  personnel  means 
the  Contractor's  directors,  officers,  and  any  of 
the  Contractor's  managers,  superintendents, 
or  equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of  the  Contractor's  business 
or  the  Contractor's  operations  at  a  site 
connected  with  performance  of  a 
Government  contract. 

Demilitarization  means  rendering  a 
product  unusable  for,  and  not  restorable  to, 
the  purpose  for  which  it  was  designed  or  is 
customarily  used. 

Equipment  means  nonexpendable,  tangible 
personal  property.  The  term  does  not  include 
property  that  satisfies  the  definition  in  this 
clause  of  material,  unique  Federal  property, 
special  tooling,  or  special  test  equipment. 

Expendable  property  means  property  that 
is  customarily  consumed  during  design, 
manufacture,  or  testing  of  a  product  or 
performance  of  a  service. 

General  purpose  equipment  means 
equipment  items  that  can  be  used,  or  with 
only  minor  modification  could  be  used,  to 


develop,  produce,  test,  or  maintain  more  than 
one  type  of  item  or  perform  more  than  one 
type  of  service. 

Government-furnished  property  means 
Government  property  that  a  Contracting 
Officer  authorizes  a  Contractor  to  use  for 
performance  of  a  Government  contract. 

Government  property  roeans  property  the 
Government  owns  or  leases. 

Low  value  property  means  equipment, 
special  tooling,  or  special  test  equipment  that 
has  an  acquisition  cost  less  than  $5,000  and 
is  not  sensitive  property. 

Material  means  expendable  property  and 
property  incorporated  into  or  attached  to  an 
end  item. 

Natural  disaster  means  a  sudden  and 
unusual  natural  occurrence  causing 
catastrophic  damage,  including  floods, 
hurricanes,  tornadoes,  cyclones,  atmospheric 
electrical  storms,  tidal  waves,  avalanches, 
mudslides,  landslides,  volcanic  eruptions, 
earthquakes,  and  other  similar  perils.  The 
term  does  not  include  fire  or  explosion, 
unless  directly  or  indirectly  caused  by  a 
covered  peril. 

Nonprofit  organization  means  a  business 
entity  organized  and  operated  exclusively  for 
charitable,  scientific,  or  educational 
purposes,  the  net  earnings  of  which  do  not 
inure  to  the  benefit  of  any  private 
shareholder  or  individual,  that  is  exempt 
from  Federal  income  taxation  under  section 
501  of  the  Internal  Revenue  Code  and  does 
not  conduct  a  substantial  portion  of  its 
activities  carrying  on  propaganda  or 
otherwise  attempting  to  influence  legislation 
or  participating  in  any  political  campaign  on 
behalf  of  any  candidate  for  public  office. 

Personal  property  means  property  of  any 
kind  or  interest  in  it  except  real  property, 
battleships,  cruisers,  aircraft  carriers, 
destroyers,  .submarines,  and  records  of  the 
Government. 

Plant  clearance  officer  means  a  person 
appointed  to  disposition  property 
accountable  under  Government  contracts. 

Precious  metals  means  silver,  gold, 
platinum,  palladium,  iridium,  osmium, 
rhodium,  and  ruthenium. 

Property  means  real  and  personal  property. 

Property  administrator  means  a  person 
appointed  to  perform  property 
administration  for  the  Government. 

Real  property  means  land  and  rights  in 
land,  ground  imptovements,  utility 
distribution  systems,  and  buildings  and  other 
structures.  It  does  not  include  foundations 
and  other  work  necessary  for  installing 
special  tooling,  special  test  equipment,  or 
equipment. 

Rental  period  means  the  calendar  period 
during  which  Government  property  is  made 
available  for  commercial  purposes. 

Rental  time  means  the  number  of  hours,  to 
the  nearest  whole  hour,  rented  property  is 
actually  used  for  commercial  purposes.  It 
includes  time  to  set  up  the  property  for  such 
purposes,  perform  required  maintenance,  and 
restore  the  property  to  its  condition  prior  to 
rental  (less  normal  wear  and  tear). 

Scrap  means  personal  property  that  has  no 
value  except  its  basic  metallic,  mineral,  or 
organic  content. 

Sensitive  property  means  property 
potentially  dangerous  to  the  public  safety  or 
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security  if  stolen,  lost,  or  misplaced,  or  that 
must  be  subject  to  exceptional  physical 
security,  protection,  control,  and 
accountability  such  as  classified  property, 
weapons,  ammunition,  explosives,  controlled 
substances,  radioactive  materials,  hazardous 
materials  or  wastes,  or  precious  metals. 
Special  test  equipment  means — 

(1)  Test  equipment  designed  specifically  to 
conduct  testing  required  by  a  Government 
contract,  provided  such  equipment  cannot  be 
used  for  other  purposes; 

(2)  General'  purpose  test  equipment  or 
modifications  thereof  that  are  interconnected 
and  interdependent  to  form  a  new.  functional 
entity  that  can  only  be  used  to  perform 
testing  required  by  a  contract  while  so 
interconnected  and  interdependent:  or 

(3)  Any  combination  of  specifically 
designed,  general  purpose,  or  modified 
general  purpose  test  equipment  that  is  so 
interconnected  and  interdependent  to  form  a 
new  functional  entity  that  can  only  be  used 
to  perform  special  purpose  testing  required 
by  a  contract  while  so  interconnected  and 
interdependent. 

Special  tooling  means  items  such  as  jigs, 
dies,  fixtures,  molds,  patterns,  taps,  gauges, 
or  other  equipment  and  manufacturing  aids, 
that  are  of  such  a  specialized  nature  that 
without  substantial  modification  or  alteration 
their  use  is  limited  to  the  development, 
-production,  repair,  or  maintenance  of 
particular  supplies  or  components  thereof,  or 
to  the  performance  of  particular  services. 

Unique  Federal  property  means 
Government-owned  personal  property,  or 
components  thereof,  that  is  specially 
designed  to  perform  or  support  the  mission 
of  one  or  more  Federal  agencies  and  is  not 
available  to  the  public.  The  term  does  not 
include  property  that  is  incorporated  into  or 
attached  to  an  item  deliverable  under  a 
contract. 

Work  in  process  means  bench  stock 
materials,  complete  or  incomplete  fabricated 
parts,  subassemblies,  assemblies,  and  similar 
items  that  are  created  during  production  of, 
deliverable  end  items,  or  are  required  to 
construct  special  tooling  or  special  test 
equipment  needed  to  produce  deliverable 
end  items,  or  are  otherwise  needed  for  design 
or  testing  required  by  a  contract. 

(b)  General.  (1)  This  clause  is  applicable  to 
Government-furnished  property;  Government 
property  stored  by  the  Contractor  at  the 
Government's  direction;  items  accepted  by 
the  Government  at  origin  that  are  in  the 
Contractor's  possession;  and  under  cost- 
reimbursement  or  time-and-materials 
contracts,  property  acquired  or  produced  by 
a  Contractor  to  which  the  Government  has 
title  under  the  clause  52.216-7,  Allowable 
Cost  and  Payment,  of  this  contract.  For 
purposes  of  this  clause,  such  property  and 
items  are  collectively  referred  to  as 
"Government  property."  The  clause  does  not 
apply  to  property  to  which  the  Government 
has  obtained  title,  a  lien,  or  other  security 
interest  solely  as  a  result  of  financing 
arrangements  under  fixed-price  contracts. 

(2)  Except  as  provided  in  paragraph  (c)  of 
this  clause,  the  Contractor  shall  use  its  own 
property  to  perform  this  contract. 

(3)  The  Contractor  is  responsible  for  the 
maintenance,  protection,  and  preservation  of 


Government  property  accountable  under  this 
contract,  including  property  in  the 
possession  of  a  subcontractor,  and  shall 
account  for  such  property  as  required  by  this 
contract. 

(4)  The  Contractor  shall  not  use 
Government  property  for  commercial 
purposes  without  the  Contracting  Officer's 
prior  approval.  Unless  otherwise  permitted 
by  law,  commercial  use  shall  be  on  a  rental 
basis.  The  terms  and  conditions  of  the  Rental 
Charges  for  Commercial  Use  clause  of  this 
contract  shall  apply  to  each  rental. 

(5)  If  this  contract  is  a  cost-reimbursement 
or  time-and-materials  contract,  the  Contractor 
shall  not  acquire  general  purpose  equipment 
to  which  the  Government  will  have  title 
under  the  clause  at  52.216-7,  Allowable  Cost 
and  Payment,  or  real  property  for 
performance  of  this  contract,  unless  the 
general  purpose  equipment  or  real  property 

is  specified  as  a  deliverable  end  item. 

(6)  If  this  contract  is  a  fixed-price  or  labor- 
hour  contract,  property  acquired  or  produced 
by  the  Contractor  for  performance  of  the 
contract  is  not  Government  property. 
Property  identified  as  a  deliverable  item 
becomes  Government  property  upon 
acceptance  by  the  Government. 

(c)  Government-furnished  property.  The 
property  identified  in  this  contract  as 
Government-furnished  property  is  furnished 
to  the  Contractor  on  a  rent-free  basis  for 
performance  of  this  contract.  The  Contractor 
shall  use  sound  business  practices  to  protect, 
maintain,  and  account  for  the  property  and 
shall  repair,  replace,  and  dispose  of  the 
property  in  accordance  with  this  clause. 

(1)  Title.  The  Government  retains  title  to 
Government-furnished  property  including 
Government-furnished  property  that  is 
incorporated  into  or  attached  to  any  pfoperty 
owned  by  the  Contractor.  Government- 
furnished  property  does  not  become  a  fixture 
or  lose  its  identity  as  personal  property  by 
being  attached  to  real  property. 

(2)  Suitability  for  intended  use.  (i) 
Government-furnished  property,  other  than 
property  furnished  "as  is",  shall  be  in  a 
condition  suitable  for  the  property's  intended 
use  at  the  time  the  property  is  furnished  to 
the  Contractor.  The  Government  shall,  when 
requested  by  the  Contractor,  provide 
information  reasonably  required  for  the 
intended  use  of  such  property  to  the  extent 
the  Government  has  the  right  to  release  or 
disclose  the  information. 

(ii)  The  contract  delivery  or  performance 
dates  are  based  upon  the  expectation  that 
Government-furnished  property,  except 
property  furnished  "as  is",  will  be  suitable 
for  its  intended  use  and  delivered  to  the 
Contractor  at  the  times  stated  in  the  contract. 
If  a  time  is  not  stated,  the  property  shall  be 
furnished  in  sufficient  time  to  enable  the 
Contractor  to  meet  the  contract's  delivery  or 
performance  dates. 

(iii)  If  Government-furnished  property  is 
received  in  a  condition  not  suitable  for  its 
intended  use,  the  Contractor  shall  notify  the 
Contracting  Officer  as  soon  as  the 
unsuitability  is  known  and  shall  take 
corrective  action  or  dispose  of  the  property 
as  directed  by  the  Contracting  Officer.  The 
contract  shall  be  equitably  adjusted  in 
accordance  with  paragraph  (c)(7)  of  this 
clause. 


(iv)  The  Contractor  may  request  an 
equitable  adjustment  when  Government- 
furnished  property  is  not  delivered  to  the 
Contractor  by  the  required  time  and  such 
untimely  delivery  has  affected  contract 
performance. 

(v)  If  the  Contractor  commingles  Contractor 
acquired  or  produced  material  with 
Government-furnished  material,  the 
provisions  of  this  clause  regarding  suitability 
for  intended  use  shall  not  apply  to  the 
commingled  Government-furnished  material. 
Notwithstanding  any  other  provision  of  this 
contract,  the  Contractor  shall  be  responsible 
for  any  failure  to  comply  with  contract 
requirements  attributable  to  material  that  was 
commingled. 

(3)  Authorized  use.  The  Contractor  may 
request,  in  writing,  the  Contracting  Officer  to 
authorize  use  of  the  property  furnished  for 
performance  of  this  contract  to  perform  other 
Government  contracts  at  the  same  location. 
Rent-free  use  is  authorized  if  the  Contracting 
Officer  does  not  object  to  such  use,  either  in 
whole  or  in  part,  within  30  days  following 
confirmed  receipt  of  the  Contractor's  request. 
Costs  incurred  by  the  Contractor  to  relocate, 
modify,  or  adapt  the  property  for 
performance  of  other  Government  contracts 
or  to  restore  the  property  to  a  condition 
suitable  for  intended  use  under  this  contract 
shall  not  increase  the  price  or  fee  of  any 
Government  contract. 

(4)  Real  Property  restrictions.  The 
Contractor  shall  not  improve  or  make 
structural  alterations  to  real  property 
furnished  for  performance  of  this  contract, 
unless  the  contract  specifically  identifies  the 
alterations  or  improvements  as  work  to  be 
performed  under  the  contract  or  unless 
expressly  authorized  to  do  so  in  writing  by 
the  Contracting  Officer.  Title  to 
improvements  or  alterations  to  Government- 
furnished  real  property  shall  vest  in  the 
Government. 

(5)  Property  furnished  "as  is",  (i)  The 
Contractor  is  responsible  for  assuring  that 
Government  property  furnished  on  an  "as  is" 
basis  is  suitable  for  the  Contractor's 
purposes.  Such  property  is  furnished  f.o.b.  at 
the  location  specified  in  the  solicitation  or 
contract.  Costs  incurred  by  the  Contractor  to 
transport,  install,  modify',  or  otherwise  make 
such  property  suitable  for  the_ Contractor's 
intended  use  and  any  cost  incurred  to  return 
such  property  to  the  Government  shall  not 
increase  the  price  or  fee  of  any  Government 
contract.  Modifications  to  property  furnished 
"as  is"  require  the  Contracting  Officer's  prior 
written  approval. 

(ii)  Special  tooling  or  special  test 
equipment  is  furnished  "as  is"  for 
performance  of  this  contract  if  the  Contractor 
acquired  or  produced,  and  the  Government 
obtained  title  to,  such  tooling  or  test 
equipment  under  this  or  another  Government 
contract. 

(iii)  The  Government  makes  no  warranty 
whatsoever  with  resp^  to  property 
furnished  "as  is",  except  that  the  property 
will  be  in  the  same  condition  when  placed 
at  the  specified  f.o.b.  location  as  when 
Inspected  by  the  Contractor  or.  if  not 
inspected  by  the  Contractor,  as  of  the  last 
date  identified  in  the  solicitation  or  contract 
for  Contractor  inspection.  The  Contractor  is 
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(D)  Failure  to  repair  or  replace 
Government-furnished  property. 

(H)  Rvlurn  of  Governnwnt-furnished 
property.  If  this  contract  requires 
Government-furnished  property  to  be 
returned  directly  to  a  Government  activity — 

(i)  The  |)roperty.  including  property 
furnished  "as  is",  shall  be  returned  to  the 
(lovernment  m  the  same  condition,  less 
normal  wear  and  tear,  or  better  condition 
than  when  furnished  lo  the  Contractor 
except — 

(A)  Lost,  stolen,  or  destroyed  properly  that 
the  Government  has  determined  will  not  be 
replaced:  and 

(B)  Damaged  properly  that  the  Government 
has  elected  not  to  have  repainid  or  replaced. 

(ii)  The  Contractor  shall  notify  the  contract 
administration  office  of  its  intent  to  return 
Governmenl-hirnished  property  at  least  10 
working  days  prior  to  return.  Notices  shall 
iilentify  the  contracts  under  which  the  items 
are  accountable  and  shall  provide  each  item's 
name,  description,  national  stock  number  (it 
known),  and  part  number  or  identification 
number. 

(d)  Property  loss  liahilily.  As  used  in  this 
clause,  the  terms  loss  and  losses  include, 
either  individually  or  in  any  combination, 
physical  misplacement  of,  theft  of, 
destruction  of.  or  damagi;  to.  tJovernment 
propertv  accountable  under  this  contract. 

(1)  Contractor  liability.  The  C;ontrarfor  is 
liable  for  property  los.ses.  except  losses  for 
which  the  Government  is  liable  under 
paragraph  (d)(2)  of  this  i:lause. 

(2)  Govirnment  liability.  The  Government 
is  liable  for  losses — 

(i)  Caused  by  acts  of  war.  ( ivil  insurrection, 
or  natural  disasters,  regardless  of  properly 
value,  except  a  loss  or  portion  thereof  caused 
by  or  attributable  lo  Ihe  Contrat:tor's  or  a 
sub(.untractor"s  failure  to  take  reasfinable  and 
prudent  steps  to  avoid  or  r«:duce  such  losses; 
and 

(ii)  To  Government  property  items  that 
have  an  acquisition  cost  greater  than 
.51.000.000  per  item,  excejit  a  lo.ss  or  portion 
thereof  caused  by  willful  misconduct  or  lack 
of  good  faith  on  the  part  ol  the  Contractor's 
or  a  subcontractor's  managerial  personnel. 

(3)  Hediiced  Covernment  liability.  The 
Government's  liability  for  a  property  loss 
shall  be  reduced  by  th«  amount  of  any 
reimbursement  the  Contractor  receives  from 
a  third  party  for  the  loss. 

(4)  Propertv  in  the  possession  of  a 
sut)contractor.  The  Contractor's  transfer  of 
Government  property  to  the  possession  and 
control  of  a  subcontractor  does  not  affect  the 
Contractor's  Ifability  foi  property  losses. 

(.j)  Contractor  required  actions  following  a 
property  loss.  The  Contractor  shall — 

(i)  Take  all  reasonable  action  to  protect 
damaged  Government  property  from  further 
damage  and  to  physically  separate  such 
property  from  all  other  property; 

(ii)  Notify  the  C^oniracting  Officer  as 
required  by  the  Government  Property 
Administration — Alternate  Procedures  clause 
of  this  contract  (.'i2.245-U(e)(4)); 

(iii)  Not  repair,  replace,  or  otherwise 
remedy  a  loss  for  which  the  Government  is 
liable  under  paragraph  (d)(2)  of  this  clause, 
unless  authorized  to  do  so  by  the  Contracting 
Officer;  and 


(iv)  Do  nothing  to  prejudice  the 
Government's  rights  to  recover  against  third 
parties  for  any  Government  property  loss. 
When  requested  by  the  Contracting  Officer, 
Ihe  Contractor  shall,  at  Government  expense, 
furnish  to  the  Government  all  reasonable 
assistance  and  cooperation  (including  the 
prosecution  of  suit  and  the  execution  of 
instruments  of  assignment  in  favor  of  the 
Government)  in  obtaining  recovery. 

(6)  Insurance  charges  or  reserves.  Unless 
expressly  reqnired  by  this  contract,  the 
Contractor  shall  not  include  in  the  contract 
price,  fee.  or  any  adjustment  thereof,  any 
charge  or  reserve  for  insurance  (including 
any  self-insurance  fund  or  reserve)  covering 
losses  for  which  Ihe  Government  is  liable 
under  paragraph  (d)(2)  of  this  clause. 

(e)  Propertv  loss  remedies.  Following 
notification  that  a  property  loss  has 
occurred — 

(1)  If  the  Government  is  liable  for  the  loss, 
the  Contrat;ting  Officer  may — 

(i)  Elect  to  repair,  replace,  substitute  other 
propertv  for  such  property,  or  negotiat*  an 
equitable  adjustment  in  lieu  of  repair, 
replacement,  or  substitution;  or 

(ii)  Authorize  the  Contractor  to  repair  or 
replace  the  jjroperty  or  take  other  appropriate 
action.  If  authorized,  the  Contractor  may 
request  an  equitable  adjustment. 

(2)  If  the  Contractor  is  liable  for  the  loss, 
the  Contracting  Officer  may — 

(i)  .'\uthorize  the  Contractor  to  repair  or 
replace  the  property  or  take  other  approjjriale 
action  at  no  change  in  price  or  fee;  or 

(ii)  Elect  to  receive  an  equitable  reduction 
in  contract  price  or  fee  in  lieu  of  requiring 
the  Contractor  to  remedy  the  loss. 

(3)  The  Contractor  shall  use  any 
reimbursement  for  a  property  loss  from  a 
source  other  than  the  Government  to  repair, 
or  replace  the  property  that  suffered  a  loss. 
or  equitablv  reimburse  the  Government,  as 
directed  by  Ihe  Contracting  Officer. 

(11  Government  property  maintenance.  The 
contract  prit;e  or  fee  includes  an  amount  for 
performance  of  the  maintenance  actions 
required  by  paragraphs  (0(1)  and  lfl(2)  of  this 
clause. 

(1)  Government-furnished  property.  The 
Contractor  shall  maintain  (^o\ernment- 
furnished  property  in  a  condition  suitable  for 
its  intended  use.  The  Contractor  shall — 

(i)  Use  sound  business  practices  to 
maintain  real  properly,  special  tooling,  and 
S|>ecial  test  equipment; 

(ii)  Maintain  unique  Federal  property  as 
specified  in  this  contract,  or  if  not  specified, 
agencv  instructions  for  the  maintenance  of 
such  property; 

(iii)  Preserve,  protect,  and  care  for  material 
and  general  purpose  equipment  in 
accordance  with  the  property  manufacturer's 
standards  of  care  for  such  items,  or  when  the 
manufacturer  has  not  released  standards  of 
care,  the  Contractor's  standard  business 
practices  for  comparable  Contractor-owned 
material  and  equipment;  and 

(iv)  Promptly  notif)'  the  contract 
administration  office  when  the  maintenance 
actions  required  by  paragraphs  (e)(l)(i) 
through  (e)(l)(iii)  are  not  sufficient  to  sustain 
a  Government-furnished  property  item's 
suitability  for  its  intended  use  and  request 
direction  regarding  repair,  rehabilitation,  or 
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replacement.  The  Contractor  shall  not  repair, 
rehabilitate,  or  replace  such  items  unless 
authorized  to  do  so  by  the  Contracting 
Officer. 

(2)  Property  to  which  the  Government 
obtains  title  under  a  cost-reimbursement  or 
time-and-materials  contract.  The  Contractor 
shall  maintain  property  to  which  the 
Government  obtains  title  under  a  cost- 
reimbursement  or  time-and-materials 
contract  in  a  condition  suitable  for  the 
property's  intended  use  until  the  Contractor 
determines  the  property  is  no  longer  needed 
for  continued  performance  of  this  contract. 
Promptly  following  that  determination,  the 
Contractor  shall  enter  the  items  into  the 
property  disposal  process. 

(3)  Additional  maintenance  actions.  When 
the  Contractor's  diligent  performance  of  the 
maintenance  actions  required  by  paragraph 
(f)(1)  and  (f)(2)  of  this  clause  is  not  sufficient 
to  sustain  a  Government-furnished  property 
item's  suitability  for  its  intended  use,  the 
Contracting  Officer  may — 

(i)  Repair,  rehabilitate,  replace,  or 
substitute  other  property  for  the  property 
requiring  additional  maintenance;  or 

(ii)  Authorize  the  Contractor  to  repair, 
rehabilitate,  or  replace,  the  property. 

(4)  Equitable  adjustment.  The  Contractor 
may  request  an  equitable  adjustment  for 
property  repair,  rehabilitation,  or 
replacement  authorized  by  the  Contracting 
Officer. 

(5)  Stored  Government  property.  The 
Contractor  shall  store  Government  property 
only  if  specifically  directed  to  do  so  by  the 
Contracting  Officer.  Stored  property  shall  be 
maintained  in  accordance  with  instructions 
provided  by  the  Contracting  Officer.  Except 
as  provided  in  the  clause  52.245-3, 
Delivery — Special  Tooling  and  Special  Test 
Equipment,  of  this  contract  and  paragraph 
(g)(7)  of  this  clause,  the  price  or  fee  of  the 
contract  does  not  include  an  amount  for  such 
maintenance. 

(g)  Government  property  disposal.  Except 
as  provided  in  paragraphs  (c)(8),  (g)(1),  and 
(g)(2)  of  this  clause,  the  Contractor  shall  not 
dispose  of  Government  property  until 
authorized  to  do  so  by  the  Plant  Clearance 
Officer. 

(1)  Scrap,  (i)  Contractors  may  dispose  of 
scrap  that  results  from  production  or  testing 
under  this  contract  without  Government 
approval  if  the  scrap  does  not  contain 
precious  metals,  hazardous  materials  or 
wastes,  nuclear  materials,  classified 
materials,  or  does  not  require 
demilitarization.  All  other  scrap  must  be 
disposed  of  in  accordance  with  paragraphs 
(g)(3)  through  (g)(8)  of  this  clause. 

(ii)  The  Contractor  and  the  Plant  Clearance 
Officer  may  agree  to  expedited  scrap 
procedures  for  nonproduction  scrap  without 
consideration  by  either  party. 

(2)  Predisposal  requirements.  When  the 
Contractor  determines  that  a  property  item 
acquired  or  produced  by  the  Contractor  is  no 
longer  needed  for  performance  of  this 
contract,  the  Contractor  shall — 

(i)  Make  reasonable  efforts  to  return 
unused  property  to  the  appropriate  supplier 
at  acquisition  cost  (less,  if  applicable,  a 
reasonable  restocking  fee  that  is  consistent 
with  the  supplier's  customary  practices)  and 


credit  the  price  or  estimated  cost  of  this 
contract  with  the  proceeds  of  such  returns; 
and 

(ii)  List  property  th^t  could  not  be  returned 
to  a  supplier  or  used  in  the  performance  of 
other  Government  contracts  on  Standard 
Form  1428,  Inventory  Disposal  Schedule. 

(3)  Inventory  disposal  schedules,  (i)  The 
Contractor  shall  use  Standard  Form  1428, 
Inventory  Disposal  Schedule,  to  identify — 

(A)  Govemment-fiimished  property  that  is 
no  longer  required  for  performance  of  this 
contract  provided  the  terms  of  another 
Government  contract  do  not  require  the 
Government  to  furnish  that  property  for 
performance  of  that  contract;  and 

(B)  Property  acquired  or  produced  by  the 
Contractor,  to  which  the  Govermnent  has 
obtained  title  under  cost-reimbursement  or 
time-and-materials  contracts,  that  is  no 
longer  required  for  performance  of  that 
contract. 

(ii)  The  Contractor  may  annotate  inventory 
disposal  schedules  to  identify  property  the 
Contractor  wishes  to  purchase  from  the 
Government. 

(iii)  Unless  the  Plant  Clearance  Officer  has 
agreed  otherwise,  or  the  contract  requires 
electronic  submission  of  inventory  disposal 
schedules,  the  Contractor  shall  prepare 
separate  inventory  disposal  schedules  for — 

(A)  Special  test  equipment  with  general 
purpose  components; 

(B)  Special  test  equipment  that  does  not 
contain  general  purpose  components; 

(C)  Printing  equipment; 

(D)  Computers,  components  thereof, 
peripheral  equipment,  and  related 
equipment; 

(E)  Precious  metals: 

(F)  Nonnuclear  hazardous  materials  or 
hazardous  wastes;  or 

(G)  Nuclear  materials  or  nuclear  wastes; 
(iv)  Property  with  the  same  description, 

condition  code,  and  reporting  location  may 
be  grouped  in  a  single  line  item.  Special  test 
equipment  shall  be  described  in  sufficient 
detail  to  permit  an  understanding  of  the 
special  test  equipment's  intended  use. 

(4)  Submission  requirements.  Inventory 
disposal  schedules  shall  be  submitted  to  the 
Plant  Clearance  Officer  no  later  than — 

(i)  Thirty  days  following  the  Contractor's 
determination  that  a  Government  property 
item  is  no  longer  required  for  performance  of 
the  contract; 

(ii)  Sixty  days,  or  such  longer  period  as 
may  be  approved  by  the  Plant  Clearance 
Officer,  following  completion  of  contract 
deliveries  or  performance;  or 

(iii)  One  hundred  twenty  days,  or  such 
longer  period  as  may  be  approved  by  the 
Plant  Clearance  Officer,  following  contract 
termination  in  whole  or  in  part. 

(5)  Corrections.  The  Plant  Clearance  Officer 
may  require  the  Contractor  to  correct  am 
inventory  disposal  schedule  or  may  reject  a 
schedule  if  the  property  identified  on  the 
schedule  is  not  accountable  under  this 
contract  or  is  not  in  the  quantity  or  condition 
indicated. 

(6)  Postsubmission  adjustments.  The 
Contractor  shall  provide  the  Plant  Clearance 
Officer  at  least  10  working  days  advance 
written  notice  of  its  intent  to  remove  a 
property  item  from  an  approved  inventory 


disposal  schedule.  Unless  the  Plant 
Clearance  Officer  objects  to  the  intended 
schedule  adjustment  within  the  notice 
period,  the  Contractor  may  make  the 
adjustment  upon  expiration  of  the  notice 
period.  - 

(7)  Storage,  (i)  The  Contractor  shall  store 
the  property  identified  on  an  inventory 
disposal  schedule  pending  receipt  of  disposal 
instructions.  The  Government's  failure  to 
provide  disposal  instructions  within  120 
days  following  receipt  of  an  acceptable 
inventory  disposal  schedule,  mi^t  entitle 
the  Contractor  to  an  equitable  adjustment  for 
costs  incurred  to  store  such  property  on  or 
after  the  121st  day  following  receipt  of  an 
acceptable  schedule. 

(ii)  The  Contractor  must  obtain  the  Plant 
Clearance  Officer's  approval  to  remove 
Government  property  ftxjm  the  premises  at 
which  the  property  is  currently  located  prior 
to  receipt  of  final  disposition  instructions.  If 
approval  is  granted,  any  costs  incurred  by  the 
Contractor  to  transport  or  store  the  property 
shall  not  increase  the  price  or  fee  of  any 
Government  contract.  The  storage  facility 
must  be  appropriate  for  assuring  the 
property's  physical  safety  and  suitability  for 
use.  Approval  does  not  relieve  the  Contractor 
of  any  liability  under  this  contract  for  such 
property. 

(8)  Disposition  instructions,  (i)  The 
Contractor  shall  prepare  for  shipment, 
deliver  f.o.b.  origin,  or  dispose  of 
Government  property  as  directed  by  the  Plant 
Clearance  Officer.  The  Contractor  shall 
remove  and  destroy  any  markings  identifying 
the  property  as  Government  property  prior  to 
disposing  of  the  property. 

(ii)  The  Contracting  Officer  may  require  the 
Contractor  to  demilitarize  the  property  prior 
to  shipment  or  disposal.  Any  equitable 
adjustment  incident  to  the  Contracting 
Officer's  direction  to  demilitarize 
Government  property  shall  be  made  in 
accordance  with  paragraph  (c)(7)  of  this 
clause. 

(9)  Disposal  proceeds.  The  Contractor  shall 
credit  the  net  proceeds  from  a  disposal  of 
Government  property  in  accordance  with 
instructions  received  bom  the  Plant 
Clearance  Officer. 

(10)  Subcontractor  inventory  disposdt 
schedules.  The  Contractor  shall  require  a 
subcontractor  that  is  using  property 
accountable  under  this  contract  at  a 
subcontractor-managed  site  to  submit 
inventory  disposal  schedules  to  the 
Contractor  in  sufficient  time  for  the 
Contractor  to  comply  with  the  requirements 
of  paragraph  (g)(4)  of  this  clause. 

(h)  Abandonment  of  Government  property 
at  a  Contractor-owned  location.  (1)  The 
Government  shall  not  abandon  at  a 
Contractor-owned  location  Government 
property  that  is  or  contains  a  hazardous 
material  without  the  Contractor's  written 
concurrence.  The  Contractor  may  request  an 
equitable  adjustment  incident  to  such 
agreement. 

(2)  The  Government,  upon  notice  to  the 
Contractor,  may  abandon  any  nonhazardous 
Government-furnished  property  in  place  at 
which  time  all  obligations  of  the  Government 
regarding  such  abandoned  property  shall 
cease.  Except  as  provided  in  paragraph 
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under  this  contemplated  financial  assistance 
(title  to  equipment  or  other  tangible  personal 
property)  (41  U.S.C.  2000d). 

52.245-8    Government  Property 
Administration— Alternate  Procedures. 

As  prescribed  in  45.510(d),  insert  the 

following  clause: 

GOVERNMENT  PROPERTY 
ADNnNISTRATION— ALTERNATE 
PROCEDURES  (DATE) 

(a)  Definitions.  When  a  term  defined  in  the 
clause  at  52.245-7,  Government  Property — 
Alternate  Procedures,  is  used  in  this  clause, 
the  term  has  the  same  meaning  as  when  used 
in  52.245-7. 

(b)  Applicability.  This  clause  is  applicable 
to  Government-furnished  property; 
Government  property  stored  by  the 
Contractor  at  the  Government's  direction: 
and  under  cost-reimbursement  or  time-and- 
materials  contracts,  property  acquired  or 
produced  by  a  Contractor  to  which  the 
Government  has  title  under  the  Allowable 
Cost  and  Payment  clause  of  this  contract. 

(c)  Access.  The  Government  shall  have 
access,  at  all  reasonable  times,  to  all  premises 
at  which  Government  property  accountable 
under  this  contract  is  located  and  to 
applicable  property  records  and  supporting 
information. 

(d)  Records  and  supporting  information — 
(1)  Property  records,  (i)  Except  as  provided  in 
paragraph  (d)(l)(ii)  of  this  clause,  the 
Contractor  shall  establish  or  maintain  and 
keep  current  a  property  record  for  each 
Government  property  item  accountable  under 
this  contract  that  is  in  the  Contractor's  or  its 
subcontractors'  possession.  Identical  items 
may  be  consolidated  in  a  single  property 
record  if  the  consolidated  record  provides  the 
information  required  by  this  clause.  The 
Contractor  shall  identify  useable  components 
permanently  removed  from  Government 
property  as  Government  property  items  and 
establish  and  maintain  appropriate  property 
records.  Property  records  created  by  a 
subcontractor  that  uses  sound  business 
practices  to  control,  maintain,  and  account 
for  property  may  be  used  in  lieu  of  creating 
new  records. 

(ii)  Property  records  are  not  required  for 
work  in  process  or  for  property  specifically 
acquired  or  constructed  for  tests  that  will 
destroy  the  property. 

(iii)  Contractors  that  use  a  material 
requirements  planning  system, 
manufacturing  resource  planning  system, 
material  management  accounting  system,  or 
an  enterprise  resource  planning  system,  may 
use  the  records  generated  by  those  systems  as 
the  records  for  material  items  provided  such 
records  otherwise  satisfy  the  requirements  in 
paragraph  (d)(2)  of  this  clause. 

(iv)  The  Contractor  shall  close  a 
Government  property  item's  record  when  the 
item  is  replaced  and  create  a  new  property 
record  for  the  replacement  item  if  that  item 
is  Government  property. 

(v)  The  Contractor  shall  enter  the 
property's  acquisition  cost  into  the  record  for 
each  Government  property  item  that  was 
acquired  or  produced  by  the  Contractor 
during  performance  of  this  contract.  For  each 
item  having  an  acquisition  cost  of 


(insert  the  agency  capitalization  threshold 
amount)  or  more,  the  Contractor  also  shall 
enter  the  date  the  item  was  acquired  or 
produced. 

(vi)  The  Contractor  shall  notify  the 
Contracting  Officer  promptly  if  the  contract 
does  not  identify  a  Govemment-fumished 
property  item's  nomenclature  or  acquisition 
cost. 

(vii)  Property  records  shall  legibly  and 
conspicuously  identify  sensitive  property. 

(viii)  The  property  records  for  items 
requiring  maintenance  shall  identify  the 
dates  maintenance  actions  (including 
calibration  if  required)  were  performed  and 
any  deficiencies  discovered.  The 
maintenance  information  may  be  kept 
separately  if  the  Contractor  has  a  direct  link 
between  the  information  and  the  affected 
property  records. 

(2)  Standard  information.  Except  as 
provided  in  paragraphs  (d)(4)  and  (d)(5)  of 
this  clause,  each  property  control  record 
shall  contain  the  following  information — 

(i)  The  item's  name,  description,  and 
national  stock  number.  If  the  item  does  not 
have  a  national  stock  number  and  the  item's 

acquisition  cost  is (insert  the  agency 

capitalization  threshold  amount)  or  more, 
enter  the  four  digit  federal  supply 
classification  code; 

(ii)  Contract  number  or  equivalent  code 
designation; 

(iii)  Quantity  received  or  fabricated,  issued, 
and  on  hand; 

(iv)  The  date  of  the  most  recent  physical 
inventory  or  other  posting  reference; 

(v)  Acquisition  cost  and.  for  items  having 

an  acquisition  cost  of (insert  the 

agency  capitalization  threshold  amount)  or 
more,  the  date  the  items  were  acquired  or 
produced; 

(vi)  Current  location  (for  low  value 
property,  identify  the  initial  location  only); 
and 

(vii)  The  property's  classification.  Use  only 
one  of  the  following  for  each  property  item: 
Land,  buildings,  other  real  property, 
equipment,  special  test  equipment,  special 
tooling,  unique  Federal  property,  or  material. 

(3)  Additional  information.  In  addition  to 
the  information  required  by  paragraph  (d)(2) 
of  this  clause,  the  property  records  for — 

(i)  Special  tooling  and  special  test 
equipment  shall  identify  each  part  number 
with  which  a  special  tool  or  special  test 
equipment  item  is  used; 

(ii)  Special  test  equipment  that  includes 
general  purpose  equipment  shall  include  the 
information  required  by  paragraph  (f)(2)  of 
this  clause  for  each  removable  or  reusable 
general  purpose  component  if  removal  and 
reuse  is  economically  feasible; 

(iii)  Equipment  shall  include  the 
manufacturer's  name,  serial  number,  and 
model  or  part  number;  and 

(iv)  Scrap  shall  identify  the  material 
content,  contract  from  which  the  scrap  was 
derived,  and  the  scrap's  disposition  and 
disposition  date(s). 

(4)  Real  property,  (i)  Real  property  records 
must  contain  a  description  of  the  property, 
its  location,  original  acquisition  cost,  a 
description  of  property  alterations  made  or 
construction  work  performed  by  the 
Contractor  including  an  identification  of  the 
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construction  sites  supporting  such  alterations 
or  construction,  and  must  separately  identify 
the  cost  of  such  alterations  or  construction. 
Supporting  documentation  shall  include 
maps,  drawings,  plans,  specifications,  and,  if 
necessary,  supplementary  data  needed  to 
completely  describe  and  value  the  property. 

(ii)  Costs  incurred  by  the  Government  or 
the  Contractor,  to  acquire,  construct,  alter,  or 
improve  Government-owned  or  leased  real 
property,  including  additions,  expansions, 
extensions,  or  conversions  thereof,  shall  be 
added  to  the  property's  acquisition  cost  if 
they  increase  the  value,  life,  utility, 
capability,  or  serviceability  of  the  property. 

(iii)  A  real  property  record  shall  be 
annotated  with  a  statement  of  the  pertinent 
facts  when  the  property  is  sold,  transferred, 
donated,  destroyed,  abandoned  by-the 
Government,  or  condemned. 

(5)  Property  returned  under  warranty.  The 
Contractor  shall  establish  a  property  record 
for  each  item  returned  for  correction  under 
a  warranty  and  maintain  the  records  on  a 
contract-by-contract  basis.  The  records  shall 
identify  the  date  received,  and  the  date  the 
item  is  returned  to  the  Government.  Once  a 
property  record  has  been  established, 
identical  items  received  for  corrective  action 
shall  be  added  to  the  established  record  and 
the  information  required  by  this  pairagraph 
maintained  for  each  item. 

(e)  Reports  and  notices — (1)  Annual 
Government  property  report.  The  Contractor 
shall  report  all  Government  property 
accountable  under  this  contract  that  is  in  its 
or  its  subcontractors'  possession  as  of 
Sepfember.30  of  each  calendar  year  or  upon 
completion  of  all  property  disposal  actions 
under  this  contract,  whichever  is  sooner. 
Unless  otherwise  stated  in  this  contract,  the 
report  shall  be  prepared  using  Standard  Form 
1450.  U.S.  Government  Property  in  the 
Possession  of  Contractors,  and  submitted  to 
the  Property  Administrator  no  later  than 
October  31  of  each  calendar  year. 

(2)  Misdirected  Government  property.  The 
Contractor  shall  notify  the  Property 
Administrator  in  writing  immediately 
following  receipt  of  Government  property 
intended  for  another  person  or  Government 
property  not  required  for  performance  of  a 
Government  contract  with  the  Contractor  and 
shall  request  disposition  instructions.  To  the 
extent  practical,  the  Contractor  shall  identify 
the  shipment's  content,  intended  recipient, 
carrier  that  made  delivery,  the  Government 
activity  from  which  the  shipment  originated, 
and  the  shipment's  current  location. 

(3)  Late  Government-furnished  property. 
The  Contractor  shall  notify  promptly  the 
Contracting  Officer  of  a  failure  to  receive 
Government-furnished  property  at  the  time 
stated  in  the  contract  or.  when  a  time  is  not 
stated,  in  sufficient  time  to  enable  the 
Contractor  to  meet  the  contract's  delivery  or 
performance  dates.  Eactr  notice  shall  forward 
the  Contractor's  estimate  of  the  extent  to 
which  such  failure  has  affected  or  might 
affect  contract  performance. 

(4)  Property  losses.  Except  as  provided  in 
paragraph  (ej(5)  of  this  clause,  the  Contractor 
shall  notify  the  Property  Administrator  in 
writing  promptly  upon  learning  that  a 
Government-furnished  property  loss  has 
occurred.  The  notice  shall  identify  the 
property  by  item  and  include — 


(i)  The  item's  description,  contract  number, 
national  stock  number  (if  known),  and  either 
part  number  or  identification  number; 

(ii)  The  date  the  physical  loss  or  theft  was 
discovered  or  damage  or  destruction 
occurred  and,  if  known,  the  circumstances: 

(iii)  The  item's  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
property  of  which  the  Government  property 
is  a  part;  and 

(vi)  The  insurance,  if  any,  covering  any 
part  of  or  interest  in  the  property. 

(5)  Low  value  Government-furnished 
property  losses.  The  Contractor  is  not 
required  to  provide  a  property  loss  notice  for 
low  value  Government-furnished  property 
until  contract  completion  or  termination, 
except  low  value  Government-furnished 
property  that  the  Contractor  needs  for 
continued  performance  of  this  contract  or 
low  value  Government-furnished  property 
that  the  Government  is  contractually 
obligated  to  provide  to  the  Contractor  for 
performance  of  another  contract.  The  notice 
shall  contain  the  information  required  by 
paragraph  (e)(4)  of  this  clause. 

(f)  Inventories.  The  Contractor  shall  assure 
that  the  location  of  each  Government 
property  item  is  accurately  established  and 
the  records  and  reports  required  by  this 
clause  are  complete  and  accurate. 

(1)  Contract  termination  inventories.  The 
Contractor  shall  inventory  all  property 
accountable  under  this  contract  immediately 
following  a  notice  of  termination  or  partial 
termination  of  the  contract.  Electronic, 
optical,  electro-magnetic,  or  similar  systems 
may  be  used. 

(2)  Contract  completion  inventory. 
Promptly  following  completion  of  deliveries 
or  performance  under  the  contract,  the 
Contractor  shall  inventory  all  Goverrftnent 
property  accountable  under  this  contract  that 
the  Government  is  not  contractually 
obligated  to  furnish  to  the  Contractor  for 
performance  of  another  Government  contract. 

(g)  Markings — (1)  Contractor-acquired  or 
produced  property  (other  than  material).  As 
soon  as  practicable  following  the 
Government's  assumption  of  title  to  property 
acquired  or  produced  for  performance  of  a 
cost-reimbursement  or  time-and-materials 
contract,  the  Contractor  shall  legibly  and 
conspicuously  mark  such  property  with  the 
phrase  "U.S.  Government  Property"  (or  a 
similar  phrase  that  conveys  Government 
ownership)  and  a  control  number  that  links 
the  property  to  the  properly  records 
maintained  by  the  Contractor. 

(2)  Government-furnished  property  (other 
than  material).  Promptly  following  receipt  of 
Government-furnished  property,  the 
Contractor  shall  determine  whether  the 
property  bears  a  Government  ownership 
marking,  mark  unmarked  property  with  the 
markings  identified  in  paragraph  (g)(1)  of  this 
clause,  and  replace  any  control  numbers 
affixed  by  other  Contractors  with  the 
Contractor's  control  number. 

(3)  Exceptions,  (i)  The  Contractor  is  not 
required  to  mark  Government-furnished  or 
Contractor-acquired  or  produced  material. 

(ii)  In  lieu  of  the  requirements  in  paragraph 
(g)(1)  or  (g)(2)  of  this  clause,  the  Contractor 
shall  contact  promptly  the  Property 


Administrator  for  alternate  instructions  when 
marking  would  damage  a  property  item  or 
the  Contractor  considers  a  physical  marking 
to  be  impractical. 

(h)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States,  its 
territories,  or  possessions,  the  words 
"Government"  and  "Govemmenl-fumished", 
as  used  in  this  clause,  mean  "United  States 
Government"  and  "United  States 
Government-furnished,"  respectively. 
(End  of  clause) 

Alternate  I  [Date]  As  prescribed  in 
45.510(b),  substitute  the  following 
paragraphs  (d)  and  (e)  for  paragraphs  (d)  and 
(e)  of  the  basic  clause: 

(d)  Ptoperty  records.  The  Contractor  shall 
establish  a  property  record  for  each 
Government  property  item  returned  for 
correction  under  a  warranty  and  shall 
maintain  the  records  on  a  contract-by- 
contract  basis.  The  records  shall  identify  the 
item's  name,  description,  property 
classification,  national  stock  number,  the 
date  received,  the  contract  number  under 
which  the  item  was  returned,  the  corrective 
action  performed,  and  the  date  the  item  is 
returned  to  the  Government.  For  items 
having  an  acquisition  cost  greater 

than (insert  the  agency 

capitalization  threshold),  the  Contractor  shall 
enter  the  item's  four-digit  federal  supply 
classification  code.  Once  a  property  record 
has  been  established,  identical  items  received 
for  corrective  action  shall  be  added  to  the 
established  record  and  the  information 
required  by  this  paragraph  maintained  for 
each  item. 

(e)  Notices — (1)  Misdirected  Government 
property.  The  Contractor  shall  notify  the 
Property  Administrator,  promptly  following 
receipt  of  Government  property  intended  for 
another  person  or  Government  property  not 
required  for  performance  of  a  Government 
contract,  and  shall  request  disposition 
instructions.  To  the  extent  practical,  the 
Contractor  shall  identify  the  shipment's 
content,  intended  recipient,  carrier  that  made 
delivery,  the  Government  activity  fixim 
which  the  shipment  originated,  and  the 
shipment's  current  location. 

(2)  Late  Government-furnished  property. 
The  Contractor  shall  notify  promptly  the 
Contracting  Officer  of  a  failure  to  receive 
Government-furnished  property  at  the  time 
stated  in  the  contract  or.  when  a  time  is  not 
stated,  in  sufficient  time  to  enable  the 
Contractor  to  meet  the  contract's  delivery  or 
performemce  dates.  Each  notice  shall  forward 
the  Contractor's  estimate  of  the  extent  to 
which  such  failure  has  affected  or  might 
affect  contract  performance. 

(3)  Government-furnished  property  losses. 
Except  as  provided  in  paragraph  (e)(4)  of  this 
clause,  the  Contractor  shall  notify  the 
Property  Administrator  in  writing  promptly 
upon  learning  that  a  Government-furnished 
property  loss  has  occurred.  The  notice  shall 
identify  the  property  by  item  and  include — 

(i)  The  item's  description,  contract  number, 
national  stock  number,  if  known,  and  either 
part  number  or  identification  number: 

(ii)  The  date  the  physical  loss  or  theft  was 
discovered  or  damage  or  destruction 
occurred  and.  if  known,  the  circumstances: 

(iii)  The  item's  acquisition  cost; 
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52.245-19    [Removed] 
!  ections  52.245-9  through 


[Am  inded] 


section  52.246-18  by 
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of  paragraph  (b)(3)  by 
facilities"  and 
Govertiment  property"  in  its 
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the  Government  (Fixed-Price). 
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OV'S 


Tern  linatlon  I 


for  Convenience  of 
(Dismantling,  Demolition, 
I  fnprovements). 


Termination  for  Convenience  of  the 
Government  (Dismantling,  Demolition,  or 
Removal  of  Improvements)  (Date) 

***** 

(b)*   *   * 

(2)  Place  no  further  subcontracts  or  orders 
(referred  to  as  subcontracts  in  this  clause), 
except  as  necessary  to  complete  the 
continued  portion  of  the  contract. 


52.249-6    [Amended] 

63.  Amend  section  52.249-6  by 
revising  the  date  of  the  clause;  by 
removing  paragraph  (e);  and  by 
redesignating  paragraphs  "(f)"  through 
"(n)"  as  "(e)"  through  "(m)", 
respectively. 

52.24&-11     [Removed  and  Reserved] 

64.  Remove  and  reserve  section 
52.249-11. 

52.249-13    [Removed  and  Reserved] 

65.  Remove  and  reserve  section 
52.249-13. 

66.  Amend  section  52.249-14  by 
revising  the  second  and  fourth 
sentences  of  the  introductory  paragraph 
to  read  as  follows: 

52.249-14    Excusable  Delays. 

*   *   *  Also  insert  the  clause  in  time- 
and-materials  contracts  and  labor-hour 
contracts.  *   *   *  When  used  in 
construction  contracts,  substitute  the 
words  "completion  time"  for  "delivery 
schedule"  in  the  last  sentence  of  the 
clause.  ' 
***** 

67.  Amend  section  52.251-1  by 
revising  the  clause  to  read  as  follows: 

52.251-1    Government  Supply  Sources. 


Government  Supply  Sources  (Date) 

(a)  The  Contracting  Officer  may  authorize 
the  Contractor  to  use  Government  supply 
sources  in  the  performance  of  this  contract. 
Such  property  is  not  "Government-furnished 
property." 

(b)  Title  to  property  acquired  by  the 
Contractor  under  paragraph  (a)  of  this  clause 
shall  vest  for — 

(1)  Fixed-price  contracts,  as  provided  in 
the  contract  financing  provisions  and  the 
Delivery — Special  Tooling  and  Special  Test 
Equipment  (Fixed-Price  Contracts)  clause  of 
this  contract. 

(2)  Cost-type  contracts,  as  provided  in  the 
Allowable  Cost  and  Payment  clause  of  this 
contract. 

(End  of  clause) 


PART  53— FORMS 

68.  Revise  section  53.245  to  read  as 
follows: 

53.245    Government  property. 

The  following  forms  are  prescribed,  as 
specified  in  this  section  for  use  in 
reporting,  redistribution,  and  disposal  of 
Government  property  and  in  accounting 
for  this  property: 

(a)  SF 120  (GSA),  Report  of  Excess 
Personal  Property,  and  SF  iho-A  (GSA), 
Continuation  Sheet  (Report  of  Excess 
Personal  Property).  (See  45.504-5(a)  and 
41  CFR  101-43.) 

(b)  SF  126  (GSA),  Report  of  Personal 
Property  for  Sale,  and  SF  126-A  (GSA). 
Report  of  Personal  Property  for  Sale 
(Continuation  Sheet). 

(c)  SF  1423  (Rev.  DATE),  Inventory 
Verification  Survey.  (See  45.304-3(b).) 

(d)  SF  1424  (Rev.  7/89),  Inventory 
Disposal  Report.  SF  1424  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  part  53  of 
the  looseleaf  edition  of  the  FAR. 

(e)  SF  1428  (Rev.  DATE),  Inventory 
Disposal  Schedule,  and  SF  1429  (Rev. 
DATE),  Inventory  Disposal  Schedule- 
Continuation  Sheet.  (See  52.245-2(g)(2) 
and  52.245-7(g)(2).)  SF  1428  and  SF 
1429  are  authorized  for  local 
reproduction  and  copies  are  furnished 
for  this  purpose  in  part  53  of  the 
looseleaf  edition  of  the  FAR. 

(f)  SF  1450  (DATE),  U.S.  Government 
Property  in  the  Possession  of 
Contractors.  (See  52.245-6(g)(l).)  SF 
1450  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  part  53  of  the  looseleaf 
edition  of  the  FAR. 

69.  Amend  section  53.249  by  revising 
paragraph  (b)  to  read  as  follows: 

B3.249    Termination  of  contracts. 


(b)  Standard  Form  1428  (Rev.  DATE). 
Inventory  Disposal  Schedule,  and 
Standard  Form  1429  (Rev.  DATE), 
Inventory  Disposal  Schedule — 
Continuation  Sheet,  must  be  used  to 
support  termination  settlement 
proposals  listed  in  paragraph  (a)  of  this 
section,  as  specified  in  49.602-2. 

BILUNG  CODE  6820-EP-P 
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70.  Revise  section  53.301-1423  to  read  as  follows: 
53.301-1423    Inventory  Verification  Survey. 

INVENTORY  VERIFICATION  SURVEY 
(Sm  far  45.505-2(b)) 

DATE 

SECTION  1  -  GB4ERAL                                                                                                                     1 

1    FROM:  (Inckjd*  ZIP  Cede) 

2.  TO:  llneiude  BP  Codel 

3   CONTRACT  NUMBER  ANO  TYPE 

4.  CONTRACTOR/SUBCONTRACTOR 

5A.  SCHEOUUS  OF  MVENTORY  TO  BE  MSPECTEO  ANO  VERFCD 

5B.  PLANT  CLEARANCE  CASE  NUMBERA>OCUMENT  NUMBER 

REFERENCE  NUMBER 

PAGES 

AMOUNT  l») 

STABTNO. 

ENONO. 

• 

SECTION  H  -  TECHNICAL  VERIFICATION 

6      IS  PROPERTY  LISTtD  ON  THE  INVENTORY  SCHEDULES  ON  HAND 
AND  IN  THE  QUANTTTIES  INDICATED? 

YES 

NO 

1 2.  ARE  THE  WEIGHTS  OF  THE  ITEMS  APPROXIMATELY  CORRECT? 

*  WEIGHTS  ARE  NOT  SHOWN.  GIVE  ESTIMATE  OF  WEIGHT  BY 
BASIC  MATERIAL  CONTENT: 

YES 

NO 

• 

7      IS  THE  PROPERTY  CORRECTLY  DESCRIBED  ON  THE  INVENTORY 
SCHEDULES? 

8      IS  THE  PROPERTY  SEGREGATED  OR  ADEQUATELY 
PROTECTED? 

13.  DO  THE  ITEMS  APPEAR  TO  HAVE  COMMERCIAL  VALUE  OTHER 
THAN  SCRAP? 

• 

• 

9      IS  THE  PROPERTY  PROPERLY  TAGGED? 

14.  ff  COST  TYPE  CONTRACT,  DID  CONTRACTOR  COMPLETE  THE 
ACTIONS  REQUIRED  BY  62  246-2(ol(2l  OR  -7(o)(2l? 

« 

10    ARE  THE  CONDITION  COOES  ACCURATE? 

15.  DO  ANY  rrEMS  REQUIRE  DEMILITARIZATION  OR  SPEOAL 
PROCESSING  Iteneitive  Itemen 

• 

11     IS  THE  PROPERTY  CLASSIFICATION  CORRECTLY  OENTffeO? 

16.  ARE  COMMON  ITEMS  INCLUDED  ON  THE  INVENTORY  SCHEDULE? 

• 

SECTION  III  -  TERMINATION  INVENTORY 

COMPLETION  OF  THIS  SECTION  M   IS  LI   'S  NOT  REQUIRED  IRequester.  check  one) 

17        DID  WORK  STOP  PROMPTLY  UPON  RECEIPT  OF  THE  TERM- 
INATION NOTICE? 

YES 

NO 

20.  DOES  THE  INVENTORY  INCLUDE  REJECTS?   IF  YES.  EXPLAIN 
SPECriC  LINE  ITEM  ENTRCS     OBTAIN  FROM  CONTRACTOR 
ESTIMATED  COST  OF  REWORKING  REJECTS  ON  SPECIFIC  LINE 
OEM  BASIS. 

YES 

NO 

« 

• 

nATT  or  NnTirr- 

21  •.     HAVE  COMPLETED  ARTICLES  BEEN  INSPECTED  AS  TO  QUALITY 
AND  CONFORMANCE  TO  SPECIFICATIONS? 

b.     00  THE  COMPLETED  ITEMS  INSPECTED  CONFORM  TO  CON 

TRACT  specifk;atk)ns? 

e.     DO  OTHER  THAN  COMPLETED  ITEMS  CONFORM  WITH  TECH- 
NICAL REQUIREMENTS  OF  THE  CONTRACT  OR  ORDER? 

• 

18«      DO  THE  QUANTITIES  OF  MATERIAL  EXCEED  THE  AMOUNTS 
THAT  WOULD  HAVE  BEEN  REQUIRED  TO  COMPLETE  THE 
TERMIINATED  PORTION  OF  THE  CONTRACT? 

b      CAN  THE  rrEMS  OF  TERMWATION  WVENTORY  BE  USED  ON 
THE  CONTINUING  PORTION  OF  THE  CONTRACT? 

« 

• 

• 

• 

19    ARE  ALL  ITEMS  AND  QUANTITIES  ALLOCABLE  TO  THE  TERM- 
INATION PORTION  OF  THIS  CONTRACT  OR  ORDER? 

• 

22.  FOR  WORK-W-PROCESS.  IS  THE  PERCENTAGE  OF  COMPLETION 
ACCURATE? 

• 

23    REQUESTING  OFFICE  REM 
on  the  mvene  of  thit  form  ana 

ARKSfVMPMn 
identified  by 

r  the  entwer 
teetion  end 

to  eny  queuioi 
item  number.) 

1  it  pie 

<cedm 

•  block  conteining  en  esteritk  1')  deteHed  commentt  ol  the  verifier  then  t 

>«  inc4 

de</ 

24    SIGNATURE  OF  REQUESTER 

INVENTORY  VERIFICATION 
The  above  information  is  based  on  a  physical  verification  of  inventory  listed  under  Itenn  5. 

26   NAME  AND  TITLE 

26.  SIGNATURE  OF  VERIFIER 

» 

27   DATE 

AUTHORIZED  FOR  LOCAL  REPRODUCTION 
Prtviou*  edition  not  utabia 


STANDARD  FORM  1423  IREV  i 

Pratcribad  by  GSA-FAR  148-CFRI  53  245(C) 
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71.  Revise 
§43.301-1424 


action  53.301-1424  to  read  as  follows: 
nventory  Disposal  Report. 


TO:  llndudm  OF  CoOal 


1    OATl  PLANT 


15.  RETURN 


16.  REDISTlilBUTIONS 
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INVENTORY  DISPOSAL  REPORT 
(See  FAR  45.5091 


PLANT  CLEARANCE  CASE  NUMBER 


CLEARANCE  CASE  OPENED 


FROM:  Unelud*  ZIP  Codtl 


2.  DATE  PLANT  CLEARANCE  CASE  CLOSED 


3.  NUMBER  OF  DAYS  BETWEEN  OPENING  AND  CLOSING 


4.  NAME  AND  t  DORESS  OF  CONTRACTOR/SUBCONTRACTOR  llndudm  21f>  Cod*l 


6   LOCATION  O  ■  PROPERTY  lOty  and  SffJ 


6.   r  SUBCONTRACTOR,  STATE  NAME  AND  ADDRESS  OF  PRIME  CONTRACTOR 
llnetud*  ZIP  Codtl 


7.  CONTRACT  NUMBER 


9.  SUBCONTRACT  NUMBER 


DISPOSITION  OF  PROPERTY 


8.  DOCKET  NUMBER  ITerwinttion  onlyl 


10   CONTRACTOR  REFERENCE  NUMBER 


ITEM  DESCRIPTION 


1 1 .  TOTAL  1  WEWTORY  AS  SUBMnTED 


1 2    ADJUST  MENTS  [Pricing  errors,  shortages,  etc.} 


LINE  ITEMS 


i:^   An  iii«;i  rn  inventory  tiiry  11  ^  nr-linn  121 


14.  PURCH/,SE  OR  RETENTION  AT  COST 


TO  SUPPLIERS  (Net  Proceeds) 


A.  WITHIN  OWNING  AGENCY 


B.   OTHER  AGENCIES 


TOT  XL 


17     DON  A"  IONS 


18.    SALES 


19.    SALES 


20. 


21. 


22.    TOTAl 


23.    ABANDONED 


24.    DESTRDYED/ABANDONED 


25.    DESTR DYED/SCRAPPED 


25     OTHEF  (Explain  in  Item  28.  Remarks) 


27.    TOTAl  DISPOSITIONS 


28   REMARKS 


To  the  best 
property 


ha: 


AUTHORIZED 


PROCEEDS  TO  OVERHEAD 


ACQUISITION  COST 


PROCEEDS  CREDIT  (Total  Urms  14.  15.  and  18) 


PROCEEDS 


Identify  eontmet  numbi  in  which  procaod*  wmn  appttl.  Of  diMburtmg  off  ice  whera  proceadt  were  deposnadi 


Of  my  knowledge,  disposition  of  all  property  on  this  case  has  been  effected  in  accordance  with  existing  regulations,  all 
been  accounted  for  and  all  disposal  credits  properly  applied.  ^ 


CONTRACT  Al  iMINISTRATION  OFFICE  lAuthohzed  signatura  and  titlal 


DATE 


OR  LOCAl  REPROOUCnON 


Prvviout  adrtia  i  ra  not  u««bl« 


STANDARD  FORM  1424  (REv  i 

Pra(cribad  by  GSA  -  FAR  (48  CFRI  53  2451dl 
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72.  Revise  section  53.301-1428  to  read  as  follows: 
53.301-1428    Inventory  Disposal  Schedule. 
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The    Contractpr 
Clearance  Off 
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INSTRUCTIONS 


shall    submit    all    schedules    to    the    Plant 
i:er. 

Manud  <utxni$slons.  Prepare  a  separate  schedule  for  items  in 
each  property  classification  (block  17)  and  a  separate  schedule 
for  scrap.  Sbbmit  an  origir>al  and  2  copies  of  each  scrap 
schedule  and  continuation  sheet  (SF  1429).  For  other 
schedules,  an  orlgtrial  and  7  copies  are  required. 

Electronic  submissions.  Group  all  items  of  the  same  property 
classification. !  Submit  separate  schedules  for  scrap. 

General  Instructions. 


BLOCKS  1.2^4-  Self-explanatory. 


BLOCK  3  -  PfflME  CONTRACT  NO.  (for  contract  modMesttom 
and  BOAs).  If  the  property  applies  solely  to  one  contract 
modification  indicate  the  modification  number  after  the 
contract  number.  For  task  orders  and  orders  under  basic 
ordering  agrepments,  enter  the  contract  number  or  BOA 
number  followled  by  the  order  number  under  which  the  property 
is  accountabla. 

BLOCK  5  -  CONTRACT  TYPE.  Use  one  of  the  following  codes: 

J  -  Fixed  Price 
0  -  Othe 

S  -  Cost-  Reimbursement 
Y  -  Time  and-Material 
Z  -  Laboi  -Hour 

9  -  Task  Order  Contracts  and  Orders  under  Basic 
Ordering  Agreements  (BOAs) 


BLOCKS  6-8  \  Self-explanatory. 

BLOCKS  9a  mkJ  10a  -  CAGE  CODE.   Enter  the  Commercial  and 
Government  f  ntity  code  when  applicable. 

BLOCKS  9»Mi,  lOb-d,  and  11a-13  -  Self-explanatory. 


BLOCK   14 

sufficient 

appropriate 

including 

acquisition 

required  by 

the  national 

provide; 


ITEM   DESCRIPTION.      Describe  each  item  in 

deiail  to  permit  the  Government  to  determine  its 

isposition.      Scrap   may  be  described  as  a  lot 

metal    content,    estimated   weight   and   estimated 

cc  St.   For  all  other  property,  provide  the  information 

FAR  Part  52.245-5le)(2)    or  52.245-8(d)(2).   List 

!  tock  number  (NSN)  first.    For  the  following,  also 


Special  too^g  and  special  test  equipment.  Identify  each  part 

number  with  which  the  item  is  used. 

Computers,,   components    thereof,    peripherai    and    rotated 
equipment,    i  The    manufacturer's    name,    model    and    serial 
number,  and  date  manufactured. 

Work  In  prapass.  The  estimated  percentage  of  completion. 

Precious  metals.  The  metal  type  and  estimated  weight. 

Hazardous  materia  or  property  contaminated  with  hazardous 
material.  The  type  of  hazardous  material. 


Metals  in  mil  product  form.  The  form,  shape,  treatments, 
hardness,  temper,  specification  (commercial  or  Government), 
and  dimensions  (thickriess,  width,  and  length). 

BLOCIC  15  -  GOVERNMENT  FURNISHED/CONTRACTOR 
ACQUIRED.  Per  line  item,  enter  one  of  the  following: 

OF  -  Government  furnished 
CA-  Contractor  acquired 

BLOCK  1 6  -  DML  CODE.  (Dammtarlxation  coda).  If  applicable, 
enter  the  code  specified  in  DoD  41 60.21  -M-1 

BLOCK  17  -  PROPERTY  CLASSIFICATION.  Use  one  of  the 
following  classifications  for  each  line  item: 

EQ    -  Equipment 

M      -  Material 

STE  -  Special  test  equipment 

ST    -  Special  tooling 

UFP  -  Unique  Federal  property 

In  addition,  when  applicable,  list  one  of  the  following  sub 
classifications  for  each  line  item  below  the  property 
classification: 

COM  -  Computers,  peripherals,  etc. 

AAE  -  Arms,  ammunition  and  explosives 

PM  -  Precious  metals 

HA2  -  Hazardous  materials 

ME  -  Metals  in  mill  product  form 

WIP  -  Work  in  process 

CL  -  Classified 

BLOCK  18  -  Self-explanatory. 

BLOCK  19  -  CONDITION  CODE.  Assign  one  of  the  following 
codes  to  each  item: 

Code  1.     Property  which  is  in  new  condition  or  unused 
condition  and  can  be  used  immediately  without  modifications 
or  repairs. 

Code  4.     Property  which  shows  some  wear,  but  can  be 
used  without  significant  repair. 

Code  7.  Property  which  is  unusable  in  its  current  condition 
but  can  be  economically  repaired. 

Code  X.  Property  which  has  value  in  excess  of  its  basic 
material  content,  but  repair  or  rehabilitation  is  impractical 
and/or  unecorwmical.  , 

Coda  S.  Property  has  no  value  except  for  its  basic  material 
content. 

BLOCKS  20-22  -  Self-explanatory. 

BLOCK  23  -  CONTRACTOR'S  OFFER.  The  Contractors  offer 
to  purchase  the  item  if  it  survives  screening. 


STANDARD  FORM  1428  (R£V  i  BACK 


/ 
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73.  Revise  section  53.301-1429  to  read  as  follows: 

53.301-1429    Inventory  Disposal  Schedule— Continuation  Sheet. 

M.^ 

«              1 

^•5 

lOg 

30 

it 

3                     ^S 
§5 

8? 

i 

zo 

il- 

Ou) 

^  <BO 

* 

^1 

0»o 

»w^ 

u 

C  toj 

« 

It 

0MB  No. 

Expires: 

« 

u.n 
is 

< 

^ 

\ 

0)  ra  £ 

M 

U 

, 

■ 

K 

H 

Mu. 

(A 

o 

£  •   . 

M 

0 

•2c< 
Sew 
3^0 

0 

u 
ri 

i 
1 

■ 

£  3     . 

r4 

^ 

o 

W.O  c 

(1 

z 

.E...O 

■ 
I 

6 

e  •-  > 

z  ■ 

z 

i?o 

3  ~ 

o 

If^ 

S 

C   0)  «) 

u. 
1% 

cc 

•-E  5 
<>  c  cr 

=  < 

i 

|8< 

S5 

3 
Z 

.£•?!» 

z 

i3 

z 

ie 

Ui 

c    •"- 

►- 

UJ 

-  c    - 
oJSE 

o  E2 

s 

0 

3003 

i 

0)  ^   (0 

H0lliaN03-6l 

UI 

z 
0 

<^i 

t  o  y 

0  > 

3  w  OJ 

t-   UJ 

.c  <J_ 

c  c 

t-  <  c 

"«>  4» 

Z        Ui 

5  $.c 

lu  flC  CD 

»£♦- 

S^S 

UI 

S»2 

■0.5-S 

9« 

Z 
O 

re  £.0 

E  -D   CO 

0  z 

•-  < 

K 

^  c£ 

a 

< 

M  re^ 

a 

3 
Z 

??? 

N6liV5 

P 

S"'§ 

-UISSVIO 

O 

.2q.-d 

;SE£ 
E  0  .. 
too 

AJ.U3dOUd  Yl 

3003 

UJ 

3 

Hi 

IWa   91 

.^0 

aawnoDv 

UJ 

°i.'^ 

U013VHiNO3 

X 

c.^  0) 

/QBHSINUrU 

^ 

|sf 

lAOO   SI 

.J 

»  ^  l» 

;s 

o2  o) 

0   TO  C 

i 

U 

2 

(A 

z 
0 

• 

5 

0  cs~ 

§ 

>- 

•^.S  c 

0 

f 

cc 

ceo 

(A 

!t! 

o 

1 

D.£E 

•°  ?  0 

UJ 
O 

2 

UJ 

1 

X    * 
0  3 

a.E£ 

t 

-1  ^ 

2 

'-; 

^* 

s! 

0  re  0 

^" 

q2 

l?i 

il 

o5o 

o5 

3  re  0 
£  aiu 

3 

, 

1474 


Federal  Register / Vol.  65,  No.  6 /Monday,  January  10,  2000 /Proposed  Rules 


74.  Revise  section  53.301-1436  to  read  as  follows: 
53.301-1436    Settlement  Proposal  (Total  Cost  Basis). 


SETTLEMENT  PROPOSAL  (TOTAL  COST  BASIS) 


0MB  No..  9000-0012 
Expires:     05/31/2001 


,  o.  m..  =ofcct»«  tt^*^:Z^.  rSr«,^i^J:SinK  ,^J^:rSS,  bur.*,.  U,  «.  fab  S««.«i«  IMVR.,  r^^  Ac»««.K,n  ^^  O,^^.  GSA. 


-t- 


THIS  PROPOI 


t^ 


FOR  USE  BY  A  FIXED-PRICE  PRIME  CONTRACTOR  OR  FIXED-PRICE  SUBCONTRACTOR 


APn.CS  TO  ia>met  WM/ 


COMPANY 


□  A  miMi  CONTRACT  WTTM 
TVtE  QOytWNMtNT 

SueCONTTUVCT  Ofl  PUBCHASt  OM)€R  NO(SI. 


□  SUeCONTRACT  OR 
PURCMASC  ORDCT 


CO  'JTRACTOR  WHO  SENT  NOTICE  OF  TERMINATION 


NAME 


NAME  Of  AtSIONEE 


AOOAESS  «/  eJud*  ZIP  Codml 


pt  »«M»  \rtimi  ttw  ectUfct  twv  b— n  — i<an»d.  g«v»  ttw  Wtoiotnq: 


ADDRESS  m  cAMta  2A>  CMM 


Sf  1439.  SC  HEDOU  Of  ACC0ONT»4Q  »tfORMAT10N 


TJ 


STREET  ADDRESS 


OTY  AND  STATt  (tnckuf  SP  Cod*) 


NAME  Of  QOVERNMENT  AGENCY 


OOVCRNMENT  PRIME  CONTRACT  NO. 


CONTRACTORS  REFERENCE  NO 


EFFECTIVE  DATE  OF  TERMINATION 


CHECK  ONE 


PROPOSAL  NO. 

,  ll  UTtRIM 

I     I   IS  NOT  ATTACHED  Itf  not,  atphin  ba/owl 


n 


FINAL 


SECTION  I  -  STATUS  OF  CONTRACT  OR  ORDER  AT  EFFECTIVE  DATE  OF  TERMINATION 


PROD  JOTS  COVERED  BY  TERMINATED 
COI ITRACT  OR  PURCHASE  ORDER 


NO. 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


(•I 


QUANTITY 


QUANTTTY 


QUANTTTY 


FINISHED 


PREVIOUSLY 

SHIPPED  AND 

MVOKXD 

"» 


ON  HAND 


PAYMENT  TO  BE 
RECEIVED 
THROUGH 
MVOICMG 

'CI 


PAYMENT  NOT  TO 

BE  RECEIVED 

THROUGH 

MVOICMG 

Id) 


SUBSEQUENTLY 

COMPLETED 
AND  MVOICED* 


UNFINISHED  OR  NOT 
COMMENCED 


NOT  TO  BE 
COMPLETED 


TOTAL 

COVERED  BY 

CONTRACT 

OR  ORDER 

__Ja! 


ITEM 
(a) 


SECTION  II  -  PROPOSED  SETTLEMENT 

IUm  Column*  Ibl  •nd  (el  only  wn«r« 


OIRI  CT  MATERIAL 


DIRI  CT  LABOR 


INDIRECT  FACTORY  EXPENSE  /from  Schadul*  A) 


SPE  :iAL  TOOLING  AND  SPECIAL  TEST  EQUIPMENT  (Sf  14281 


OTI-  ER  COSTS  Ifrom  Schodulo  Bl 


GEh  ERAL  AND  ADMINISTRATIVE  EXPENSES  Ifrom  Schtdult  CI 


TOTAL  COSTS  IHmma  1  thni  61 


PRC  FIT  lExpImn  in  SchoduJt  PI 


TOTAL  /AMMW  7  andai 


DEC  UCT  FINISHED  PRODUCT  INVOICED  OR  TO  BE  INVOICED' 


TOTAL  IHmnt  9  Imo  Ham  10) 


SE1TLEMENT  EXPENSES  Ifrom  Sch»dult  E) 


TOTAL  Ikama  1 1  and  121 


"•Wt 


JXBBSI 


PREVIOUSLY 
PROPOSED 


^Wt^iPfem 


DECREASE  BY 
THIS  PROPOSAL 

"^1 


TOTAL 
PROPOSED  TO 
DATE 
'd> 


FOR  USE  OF 
CONTRACTING 
AGENCY  ONLY 

lei 


sn  TLEMENTS  WITH  SUBCONTRACTORS  Ifrom  Schodula  F) 


GRi  )SS  PROPOSED  SETTLEMENT  lltams  13  thru  14) 


DISPOSAL  AND  OTHER  CREDITS  Ifrom  Sch»dul»  Gl 


NET  PROPOSED  SETTLEMENT  llfm  I5l«ss  16) 


ADVANCE,  PROGRESS  4  PARTIAL  PAYMENTS  Ifrom  Sctiadul*  HI 


NFT  PAYMENT  REQUESTED  lltom  17  hos  181 


lb),  (cl.  tnt  l«l.  Section  I 
NOTE 


F4i  iov«Ttof>  tclwdul*  (SF  14281  fa»  itocMo  inv«otori»t  on  h«nd  «t  d«t«  of  ttrnmition  (  S—  49  206) 


AUTHORD  ED  FOR  LOCAL  REPRODUCTION 
PrevwiM  •  lition  is  unu>*bla 


(When  the  space  provided  lof  any  infofmation  is  insufficient,  continue  on  a  separate  sheet.) 


STANDARD  FORM  1436  (REV  I 

Pratcribad  by  GSA  ■  FAR  (48  CFR)  53  249lal(3l 
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SCHEDULE  A  -  MDIRECT  FACTORY  EXPENSE  n0m  3/ 

DETAIL  OF  EXPENSES 

METHOD  OF  AaOCATION 

AMOUNT 

FUH  USfc  Ul- 
CONTRACTING 
AGENCY  ONLY 

— 

NOTE:  Individual  items  of  small  amounts  may  be  grouped  into  a  single  entry  in  Schedules  B,  C,  0,  E,  and  G. 

SCHEDULE  B  -  OTHER  COSTS  (ftMt  Sf 

ITEM 

EXPLANATION 

AMOUNT 

I-UK  USE  UF 
CONTRACTING 
AGENCY  ONLY 

SCHEDULE  C  -  GENERAL  AND  ADMINISTRATIVE  EXPENSES  W«/n  6i                                                                               \ 

DETAIL  OF  EXPENSES 

METHOD  OF  ALLOCATION 

AMOUNT 

hUK  USfc  UF 
CONTRACTING 
AGENCY  ONLY 

• 

■ 

SCHEDULE  D  -  PROFIT  IH»m  81                                                                                                           1 

EXPLANATION 

AMOUNT 

FOR  USE  OP 
CONTRACTING 
AGB4CY  ONLY 

(Where  the  space  provided  for  any  information  is  insufficient,  continue  on  a  separate  sheet.) 

. 

ST/ 

U4DARD  FORM  14 

36  (REV  )  PAGE  2 
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SCHEDULE  E  -  SETTLEMENT  EXPENSES  fH0m  12) 

ITEM 

EXPLANATION 

AMOUNT 

run  uac  ur 
CONTRACTING 
AGENCY  ONLY 

- 

SCHEDULE  F  -  SETTLBMENTS  WITH  IMMEDIATE  SUBCONTRACTORS  AND  SUPPLIERS  (Ittm  141 

NAME  ANI 

)  ADDRESS  OF  SUBCONTRACTOR 

BRIEF  DESCRIPTION  OF  PRODUCT  CANCELED 

AMOUNT  OF 
SbT  ILEMENT 

run  uae  ur 
CONTRACTING 
AGENCY  ONLY 

SCHEDULE  G  -  DISPOSAL  AND  OTHER  CREDITS  (Ifm  16) 

DESCRIPTION 

AMOUNT 

ruN  u^fc  ur 
CONTRACTING 
AGENCY  ONLY 

■ 

(If  pr 

icticable,  show  separately  amount  of  disposal  credits  applicable  to  acceptable  finished  product  included  on  SF  1428.) 

(Where  the  space  provided  for  any  information  is  insufficient,  continue  on  a  separate  sheet.) 

S 

TANDARD  FORM  14 

36  (REV.  1  PAGE  3 
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SCHEDULE  H  -  ADVANCE,  PROGRESS  AND  PARTIAL  PAYMB4TS  (hem  19) 

DATE 

TYPE  OF  PAYMENT 

AMOUNT 

hW  Uiifc  UF 
CONTRACTING 
AGENCY  ONLY 

f 

(Where  the  space  provided  for  any  information  is  insufficient,  continue  on  a  separate  sheet.) 


CERTIFICATE 


This  is  to  certify  that  the  undersigned,  individually,  arKJ  as  an  authorized  representative  of  the  Contractor,  has  examined  this  termination 
settlement  proposal  and  that,  to  the  best  knowledge  and  belief  of  the  undersigned: 

(a)  AS  TO  THE  CONTRACTOR'S  OWN  CHARGES.     The  proposed  settlement  (exclusive  gf  charges  set  forth  in  Item  14)  and 
supporting  schedules  and  explanations  have  been  prepared  from  the  books  of  account  and  records  of  the  Contractor  in  accordance  with 
recognized  commercial  accounting  practices;  they  include  only  those  charges  allocable  to  the  terminated  portion  of  this  contract;  they 
have  been  prepared  with  knowledge  that  they  will,  or  may,  be  used  directly  or  indirectly  as  the  basis  of  settlement  of  a  termination 
settlement  proposal  or  claim  against  an  agency  of  the  United  States;  and  tt>e  charges  as  stated  are  fair  and  reasoruble. 

(b)  AS  TO  THE  SUBCONTRACTORS'  CHARGES.  (1)  The  Contractor  has  examined,  or  caused  to  be  examined,  to  an  extent  it 
considered  adequate  in  tfie  circumstances,  the  termirwtion  settlement  proposals  of  its  immediate  subcontractors  (exclusive  of  proposals 
filed  against  these  immediate  subcontractors  bv  their  subcontractors);  (2)  The  settlements  on  account  of  immediate  subcontractors  own 
charges  are  fair  and  reasoruble,  the  charges  are  allocable  to  the  terminated  portion  of  this  contract,  and  the  settlements  were 
negotiated  in  good  faith  and  are  rwt  more  favorable  to  its  immediate  subcontractors  than  those  tttat  the  Contractor  would  make  if 
reimbursement  by  the  Government  were  not  involved;  (3)  The  Contractor  has  received  from  all  its  immediate  subcontractors  appropriate 
certificates  with  respect  to  their  termirution  settlemerrt  proposals,  which  certificates  are  substantially  in  the  form  of  this  certificate;  and 
(4)  The  Contractor  has  no  information  leading  it  to  doubt  (i)  the  reasonableness  of  the  settlements  with  more  remote  subcontractors  or 
(ii)  that  the  charges  for  them  are  allocable  to  this  contract.  Upon  receipt  by  the  Contractor  of  amounts  covering  settlements  with  its 
immediate  subcontractors,  the  Contractor  will  pay  or  credit  them  promptly  with  the  amounts  so  received,  to  the  extent  that  it  has  not 
previously  done  so.  The  term  'subcontractors,*  as  used  above,  includes  suppliers. 

NOTE:  The  Contractor  shall,  under  conditions  stated  in  FAR  15.403,  be  required  to  submit  a  Certificate  of  Current  Cost  or  Pricing  Data 
(see  FAR  15.406-2  and  15.408  Table  15-2). 


NAME  OF  CONTRACTOR 

BV  (Slonmtun  of  tuthorized  officmll                                                  ^ 

Tm£ 

DATE 

NAME  OF  SUPERVISORY  ACCOUNTMO  OFFICIAL 

TTTU 
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75.  Revise  Section  53.301-1438  to  read  as  follows 
53.301-1438    S^lement  Proposal  (Short  Form) 


SETTLEMENT  PROPOSAL  (SHORT  FORM) 


0MB  No. 
Expires: 


9000-0012 

05/31/2001 


Public  reportihg  burden  for  this  collection  of  information  is  estimated  to  average  2.5  hours  per  response,  irKludir^  the  time  for  reviewing 
instructions,  Searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regardir^g  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions 
for  reducing  i^is  burden,  to  Xt\e  FAR  Secretariat  (MVR),  Federal  Acquisition  Policy  Division,  GSA,  Washington,  DC  20405. 

Foe  Vf  by  a  Prwrm  Contr«ctOf  Of  Su6contr«ctOf  in  Sattlwiiwrt  of  «  R»»<  Prte«  TxwiinaUd  Con«fCt  Wh«n  Toti<  Chfgat  a»im»d  Ara  L«it  Than  >  10,000. 


THIS  PROPOSAL  AP«.ES  TO  IChae*  ont) 

□  A  PBIME  COWTRACT 
WrTH  THE  GOVERNMENT 


SUBCONTRACT  OR  PURCHASE  ORDER  NO.(S) 


□  SUBCONTRACT  OR 
PURCHASE  OROtR 


COI^TRACTOR  WHO  SENT  NOTICE  OF  TERMINATION 


NAME 


ADDRESS  (InckK  to  ZIP  Coda) 


NAME  OF  ASSM  NEE 


ADDRESS  llnckH  W  ZIP  Codml 


tf  mon*v*  P«V*t>  i  undf  tho  cuiiUtt  h«v  bun  Miignod.  glv  tfio  fo»ew<ng: 


COMPANY  tPtimm  or  Subcontnctorl 


ST1CET  ADDRESS 


CrrV  AND  STATE  tlndudt  ZlPeodel 


NAME  OF  GOVERNMENT  AGENCY  GOVERNMENT  PRIME  CONTRACT  NO 


CONTRACTOR'S  REFERENCE  NO. 


EFFECTIVE  DATE  OF  TERMINATION 


SECTION  I  -  STATUS  OF  CONTRACT  OR  ORDER  AT  EFFECTIVE  DATE  OF  TERMINATION 


PRODUCTS  COVERED  BY  TERMINATED 
CONTflACT  OR  PURCHASE  ORDER 


(•) 


FINISHED 


PREVIOUSLY 

SHIPPED  AND 

INVOICED 

(b) 


ON  HAND 


PAYMENT  TO 

BE  RECEIVED 

THROUGH 

MVOICMO 

Id 


INCLUDED  IN  THIS 
PROPOSAL 


(d) 


TOB£ 

COMPLETED 

IPanitI 

termination  only) 

iSl 


UNFINISHED  OR  NOT 
COMMENCED 


NOT  TO  BE 
COMPLETED 


TOTAL 

COVERED  BY 

CONTRACT 

OR  ORDER 

(g) 


QUANTrrv 


QUANTTTY 


QUANTTTY 


SECTION  II  -  PROPOSED  SETTLEMENT 


NO. 


ITEM 
(Include  only  items  allocable  to  the  terminated  portion  of  contract) 


AMOUNT  OF 
CHARGE  (S) 


CHARG  E  FOR  ACCEPTABLE  FINISHED  PRODUCT  NOT  COVERED  BY  INVOICING  (from  SF  14281 


CHARGE  FOR  WORK-IN-PROGRESS.  RAW  MATERIAL,  ETC.  ON  HAND  {from  SF  1428) 


OTHER 


CHARGES  INCLUDING  PROFIT  AND  SETTLEMENT  EXPENSES 


CHARGES  FOR  SETTLEMENT(S)  WITH  SUBCONTRACTORS 


GROSS, PROPOSED  SETTLEMENT  (Sum  of  Items  1  thru  41 


DISPOSjAL  AND  OTHER  CREDITS  (from  SF  1424.  81.27.  Col.  31 


NET  PRpPOSED  SETTLEMENT  (Item  5  less  61 


8 


ADVAh^E.  PROGRESS,  AND  PARTIAL  PAYMENTS 


NET  PA^VMENT  REQUESTED  (Item  7  less  81 


List  your  inventory  on  SF  1 428  and  attach  a  copy  thereto.   Retain  for  the  applicable  period  specified  in  the  prime  contract  all  papers  and 
records  relating  to  this  proposal  tor  future  examination. 


GIVE  A  BRIEF  EXPLANATION  OF  HOW  YOU  ARRIVED  AT  THE  AMOUNTS  SHOWN  IN  ITEMS  3.  4.  6.  AND  7 


th,it 


I  CERTIFY 
allocable  to 
order,  that 
6)  are  fair 
with  knowlei^ge 
a  basis  for 
agencies  of 


anj 


the  above  proposed  settlement  includes  only  charges 

the  terminated  portion  of  the  contract  or  purchase 

total  charges  (Item  5)  and  the  disposal  credits  (Item 

reasonable,  and  that  this  proposal  has  been  prepared 

that  it  will,  or  may,  be  used  directly  or  indirectly  as 

imbursement  under  a  settlement  proposal(s)  against 

United  States. 


tie 


NAME  OF  YOUR  COMPANY 


BY  /Signature  of  authorized  officiall 


TITLE 


DATE 


(Where  the  space  provided  for  any  information  is  insufficient,  continue  on  a  separate  sheet.) 


AUTHORIZED 
Prvvwut  edition 


F(tR 


LOCAL  REPRODUCTION 
•  not  uaabia 
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INSTRUCTIONS 


1 .  This  settlement  proposal  should  be  submitted 
to  the  contracting  officer,  if  you  are  a  prime 
contractor,  or  to  your  customer,  if  you  are  a 
subcontractor.  The  term  contract  as  used 
hereinafter  includes  a  subcontract  or  a  purchase 
order. 

2.  Proposals  that  would  normally  be  included  in 
a  single  settlement  proposal,  such  as  those  based 
on  a  series  of  separate  orders  for  the  same  item 
under  one  contract  should  be  consolidated 
wherever  possible,  and  must  not  be  divided  in 
such  a  way  as  to  bring  them  below  $10,000. 

3.  You  should  review  any  aspects  of  your 
contract  relating  to  termination  and  consult  your 
customer  or  contracting  officer  for  further 
information.  Government  regulations  pertaining  to 
the  basis  for  determining  a  fair  and  reasonable 
termination  settlement  are  contained  in  Part  49  of 
the  Federal  Acquisition  Regulation.  Your  proposal 
for  fair  compensatioi^  should  be  prepared  on  the 
basis  of  the  costs  shown  by  your  accounting 
records.  Where  your  costs  are  not  so  shown,  you 
may  use  any  reasonable  basis  for  estimating  your 
costs  which  will  provide  for  fair  compensation  for 
the  preparations  made  and  work  done  for  the 
terminated  portion  of  the  contract,  including  a 
reasonable  profit  on  such  preparation  and  work. 

4.  Generally  your  settlement  proposal  may 
include  under  Items  2,  3,  and  4,  the  following: 

a.    COSTS  -  Costs  incurred  which  are  rea- 


sonably necessary  and  are  properly  allocable  to 
the  terminated  portion  of  your  contract  under 
recognized  commerical  accounting  practices, 
including  direct  and  indirect  manufacturing,  selling 
and  distribution,  administrative,  and  other  costs 
and  expenses  incurred. 

b.  SETTLEMENT  WITH  SUBCONTRACTORS  - 
Reasonable  settlements  of  proposals  of 
subcontractors  allocable  to  the  terminated  portion 
of  the  subcontract.  Copies  of  such  settlements 
will  be  attached  hereto. 

c.  SETTLEMENT  EXPENSES  -  Reasonable 
costs  of  protecting  and  preserving  termination 
inventory  in  your  possession  and  preparing  your 
proposal. 

d.  PROFIT  -  A  reasonable  profit  with  respect 
to  the  preparations  you  have  made  and  work  you 
have  actually  done  for  the  terminated  portion  of 
your  contract.  No  profit  should  be  included  for 
work  which  has  not  been  done,  nor  shall  profit  be 
included  for  settlement  expenses,  or  for 
settlement  with  subcontractors. 

5.  If  you  use  this  form,  your  total  charges 
being  proposed  (line  5),  must  be  less  than 
$10,000.  The  Government  has  the  right  to 
examine  your  books  and  records  relative  to  this 
proposal,  and  if  you  are  a  subcontractor,  your 
customer  must  be  satisfied  with  your  proposal. 
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76.  Add  section  53.301-1450  to  read  as  follows: 
53.301-1450    U.  >.  Government  Property  in  the  Possesssion  of  Contractors. 


( I.S.  GOVERNMENT  PROPERTY  IN  THE 
'    POSSESSION  OF  CONTRACTORS 

mud  p«Ms  kMf^Mi  »>»»»in«iil  •■  niM* 


1.TO: 


3.  REMARKS 


S  CONTRACT  M IMBER 


16.  CONTRACT  PURTOSE 


PROPflRTY 
CLASSIFICATION 

a. 


(  LAND 


10.       BUILDMGIi 


10*     S««  knstnj  !tio<M 


1 1        OTHER  RE  M  PROPERTY 


1 1  a.     S«*  Inctni  tiotw 


1 2.      EQUIPMEr  T 


1 2a.    Sm  Inatni  rtlon* 


13        SPECIAL  IE  ST 
EQUIPMENT 


13a.     $••  bwtru  ;tten« 


14.       SPECIAL  1  OOLMQ 


1 4a.     S««  Inatfv  niona 


IS       UNIQUE 
PROPERTi 


F:OERAL 


16        MATERIA!  -  GOVERN- 
MENT FUl  NISHED 


tea      MA  TERIAI      CONTRAC- 
TOR ACQIJRED 


17.       TOTALS 


a   TYPED  NAME 


BAUkNCE  BEGINNING 

Of  PERIOD 
tL 


ACQUBIT10N 
COST 

111 


QUANTTTY 

Hn  unJn  1 


JSL 


REPORT  AS  OF 


SEPT.  30  (Ymr) 


OR  IDmte) 


0MB  No.:   9000-0151 
Expires:      06/30/2000 


2.  FROM: 


4.  AIX)RCSS  OF  PRIMARY  PROPERTY  LOCATION 


7.  BUSMESS  TYPE 


8.  NUMBER  OF  SUBCONTRACTORS/ALTERNATE  LOCATIONS 


"XBBITRBB" 
£> 


OOVERNMCNT 

FURNBHEO 
ill 


CONTRACTOR 
ACQUnEOOR 
FABRICATED 

12 


DELETIONS 

lin  dollarsi 

± 


GOVERNMENT 
FURNISHED 

ni 


CONTRACTOR 
ACQUIRED  OR 
FABRICATED 

1^1 


BALANCE  END 

OF  PERIOD 
L 


ACQUISmON 

COST 

(in  dotuni 

(1) 


QUANTITY 

Im  unitt  et 

»er0$J 

(2) 


18.  CONTRACTOR  REPRESENTATIVE 


lUit.  Pnt.  MiMh  m/tm/) 


1^ 


b.  SIGNATURE 


d   TELEPHONE  f^MBER  IDSN  If  »vmamblml 


e.  DATE  (MWDD/YYYYI 


a.  E-MAIL  ADDRESS 


19.  TO  BE  COMPLETED  BY  THE  GOVERNMENT'S  PROPERTY  ADMINISTRATOR 


a   TYPED  NAMEULair.  FirMt.  Mddh  Initial) 


b   SIGNATURE 


d  TELEPHONE  NUMBER  IDSN  H aymHabltl 


I   CURRENT  PROPERTY  SYSTEM  STATUS 


g.  LAST  PERFORMED  PRO-         ^ 
PERTY  SYSTEM  ANALYSIS   ~ 


TYPE 


c.  DATE  lUM/DD/YYYYI 


a.  E-MAIL  ADDRESS 


DATE 


RESULT 

SATISFACTORY 


Ui 


a 


UNSATISfACTOAY 
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REPORTING  INSTRUCTIONS 


INSTRUCTIONS  FOR  THE  CONTRACTOR. 


GENERAL.  Contractors  shall  report  annually  all  Goverrwnent 
property  accountable  to  a  contract,  including  property  in  the 
possession  of  subcontractors,  as  of  September  30xh  of  the 
reporting  year.  In  addition,  a  final  report  is  required  for 
contracts  completed  prior  to  that  date  (see  behwf.  List 
property  in  the  classificatioru  irKlicated  using  one  form  for  each 
contract.  Use  the  Government  property  records  as  the  source 
data.  Each  annual  report  is  due  at  the  Government  office 
specified  in  block  1  no  later  than  October  31  of  each  year. 
Final  reports  are  due  at  that  office  as  specified  below.  Report 
zero  end  of  period  balances  when  no  Government  property 
remains  accountable  to  tfw  contract. 

RETURN  COMPLETED  FORM  TO  THE  ADDRESS  M  BLOCK  1 . 

ANNUAL  REPORT  AS  OF  SEPTBMBER  30.  Fill  in  the 
appropriate  year  (as  a  four  digit  number)  (or  other  date  -  as 
mm/dd/yyyy). 

FINAL  REPORT.  A  final  report,  clearly  marked  'FINAL*  shall 
be  submitted  within  30  days  after  disposition  of  all  property 
subject  to  reporting,  if  the  contract  performarKe  period  is 
complete. 

BLOCK  1  -  TO.    Enter  the  name  of  the  Government's  Property 
Administrator,  unless  otherwise  designated  in  the  contract. 
Include  the  full  mailing  address  (including  City,  State  and  ZIP 
Code). 

BLOCK  2  -  FROM.  Enter  the  full  name  and  address  of  the 
reporting  Contractor  with  the  Division  name  stated  after  the 
Corporate  name.  Use  the  name  as  it  appears  on  the  contract 
but  omit  articles  and  insert  spaces  between  company  names 
that  are  made  up  of  letters  like  ABC  International  Inc.,  for 
example.  Also  enter  the  Commercial  and  Government  Entity 
(CAGE)  Code  (if  applicablel. 

BLOCK  3  -  REMARKS.  Enter  any  remarks  or  additiorul 
information  required  by  the  contracting  agency.  Additiorul 
plain  sheets  may  be  attached,  if  required. 

BLOCK  4  -  ADDRESS  OF  PRBMARY  PROPERTY  LOCATKM. 

Enter  the  primary  location  of  the  property  if  different  from 
Block  2. 

BLOCK  5  -  CONTRACT  NUMBER.  Enter  the  contract  number 
under  which  the  government  property  is  accountable.  Use  the 
correct  format  for  the  agency. 

BLOCK  6  -  CONTRACT  PURPOSE.  Enter  one  of  the  following 
1-  character  alphabetic  codes  to  identify  the  general  purposes 
of  the  contract: 

a.  ROT  &  E 

b.  Supplies  (deliverable  end  items! 

c.  Services,  except  for  d. 

d.  Operation  of  a  Government-Owned  Rant  or  Facilities 
including  test  sites,  ranges,  installations 

e.  Contract  for  storage  of  Government  Property 

f.  OM&R  Contracts 

g.  Others 


BLOCK  7  -  BUSINESS  TYPE.  Enter  a  1 -character  alphabetic 
code  indicating  the  type  of  busir>ess  cor>cern: 

L  =  Large  S  =  Small  N  =  Non-profit 

(See  FAR  Part  19  for  definition  of  Small  Business  and  FAR 
52.245-2  OR  52.245-7  for  definition  of  Non-profit 
Organizationsl. 

BLOCK  8  -  NUMBER  OF  SUBCONTRACTOR/ALTERNATE 
LOCATIONS.  Enter  the  number  of  locations  of  subcontract 
property  and/or  property  at  alternate  sites  of  the  prime 
Contractor  (or>e  total  for  all). 

BLOCKS  10a  -  14«  -  AS  PER  AGENCY  INSTRUCTIONS.  These 
line  items  have  been  reserved  for  the  contracting  agency's 
specific  reportir>g  instructions.  Such  as  items  over  $5,000, 
under  $5,000,  etc.  Consult  the  contract  for  any 
aoerK:y-specific  irwtructions. 

BLOCKS  9b<1)  -  16  b(1)  -  ACQUISrrK>N  COST  (BALANCE  AT 
THE  BEGINNING  OF  THE  FISCAL  YEAR).  The  amounts 
reported  must  agree  with  the  amounts  reported  in  the  previous 
year  for  BALANCE  AT  END  OF  PERIOD.  Any  variance  must  be 
explained  in  Block  3,  Remarks. 

BLOCKS  9b(2),  12b(2)  -  15  b(2|  ■  OUANTITy  (BALANCE  AT 
BEGINNING  OF  THE  FISCAL  YEAR).  Enter  the  quantity  for 
these  blocks.  The  quantity  reported  must  agree  with  the 
quantity  reported  in  the  previous  year  for  BALANCE  AT  END 
OF  PERIOD.  Any  variance  must  be  explained  in  Block  3, 
Remarks. 

BLOCKS  9c  -  1 6c  -  ADDITIONS  (IN  DOLLARS)  For  the  blocks 
not  shaded,  enter  the  acquisition  cost  of  the  additions  to  the 
contract  during  the  fiscal  year.  Consult  the  contract  for  any 
agery:y-spectfic  instructions. 

BLOCKS  9d  -  1 6d  -  DELETIONS  (IN  DOLLARS).  For  the  blocks 
not  shaded,  enter  tfw  acquisition  cost  of  the  deletions  to  the 
contract  during  tf>e  fiscal  year.  Consult  tf>e  contract  for  any 
agerKy-specific  instructions. 

BLOCKS  9e(1)  -  16a(1|  -  ACQUISITKDN  COST  (BALANCE  AT 
THE  END  OF  THE  FISCAL  YEAR)  Carry  forward  to  rellect  the 
baiarKe  at  the  beginning  of  the  following  year. 

BLOCKS  9e(2),  12e(2)  -  15e(2)  -  QUANTITY  (BALANCE  AT 
END  OF  FISCAL  YEAR).  Enter  the  quantity  m  each  unshaded 
block.  Carry  forward  to  reflect  the  balance  at  the  beginning  of 
the  following  year. 

BLOCK  17  -  TOTALS.   Enter  the  total  for  each  column. 

BLOCK  18  -  CONTRACTOR  REPRESENTATIVE.  Type  the  name 
of  the  Contractor  representative  authorized  by  the  property 
control  system  to  sign  this  report.  Include  that  individual's 
commercial  area  code,  telephone  number,  DSN  number  (if  one 
exists)  and  e-mail  address.   Sign  and  date. 

INSTRUCTIONS  FOR  THE  GOVERNMENT  PROPERTY 
ADMINISTRATOR. 

BLOCK  19  -  GOVERNMENTS  PROPERTY  ADMINISTRATOR. 

Identify    contracts    that    contain    the    clause    at    52.245-5. 
Complete  blocks  f  and  g.     For  Type,  indicate  initial  (INT), 
limited   without   visit    (LWOV),    limited   with   visit    (LWV),   or 
Standard  (STND). 

For  contracts  that  contain  the  clause  at  52.245-8,  leave  blocks 
f  and  g  blank. 


Public  reporting  burden  for  thi«  collection  of  information  it  ectimated  to  average  1  hour  par  retponea.  including  the  time  for  reviewing  mitructioni.  Merching  eiiitting  data 
•ourcst,  gattwrir^  arxj  mainteining  the  data  naedad,  and  completing  end  reviewtrtg  the  collection  of  information  Sand  commonti  regerding  thn  burden  eilimale  or  eny 
other  atpsct  of  thii  collection  of  information,  inckidir^  (uggaationt  tor  reducing  tfiie  burdan,  to  the  FAR  Secreteriet  (MVRI,  Federal  Acquiinion  PoIkv  Divition.  QSA. 
Washington.  OC  20405. 
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DEPARTMEN^ '  OF  ENERGY 


:RGY  REGULATORY 


FEDERAL  EN 
COMMISSIOI 


18  CFR  Parts  1125,  225,  and  356 
[Docket  No.  RM99-6-000] 


i>f  I 


Preservation  |>f  Records  of  Public 
UtilKies  and  Licensees,  Natural  Gas 
Companies,  afid  Oil  Pipeline 
Companies 

n99. 


December  21,  1 
AGENCY:  Federal 
Commission 
ACTION:  Noticf 


Energy  Regulatory 
of  Proposed  Rulemaking. 


summary:  The  Federal  Energy 
Regulatory  Co  nmission  (Commission) 
proposes  to  ar  lend  its  records  retention 
regulations  foi  public  utilities  and 
licensees,  natural  gas  companies,  and 
oil  pipeline  cc  mpanies  ("regulated 
companies").  The  Commission  proposes 
to  update  its  r  jgulations  and  to 
eliminate  unnscessary  burdens  on 
regulated  com  panies  as  part  of  its 
ongoing  progr  im  to  reduce  or  eliminate 
burdensome  a  nd  uimecessary  regulatory 
requirements.  If  adopted,  the  burden  of 
maintaining  n  icords  on  regulated 
companies  wc  uld  be  significantly 
reduced. 

DATES:  Comm  mts  on  the  proposed 
rulemaking  ar  3  due  on  or  before  March 
10,  2000.  The  Commission  will  also 
permit  interes  ted  persons  to  submit 
reply  commei  ts  in  response  to  the 
initial  comme  ats  filed  in  this 
proceeding.  R  sply  comments  should  not 
exceed  50  doi  ble-spaced  pages  and 
should  incluc  e  an  executive  summary. 
The  original  a  ad  14  copies  of  the  reply 
comments  mi  st  be  received  on  or  before 
April  10,200(1. 

ADDRESSES:  F  le  comments  on  the  notice 
of  proposed  n  ileraaking  with  the  Office 
of  the  Secretay,  Federal  Energy 
Regulatory  Cc  mmission,  888  First 
Street,  N.E.,  V  Washington,  DC  20426. 
Comments  sh  )uld  reference  Docket  No. 
RM99-8-000. 

FOR  FURTHER  I  INFORMATION  CONTACT: 
Marybeth  Sch  umarm  (Technical 
Iniormatior ),  Office  of  Finance, 
Accounting  and  Operations,  888  First 
Street,  NE  >  Washington,  DC  20426 
(202)208-2  332. 
Julia  A.  Lake  Legal  Information),  Office 
of  the  General  Counsel,  888  First 
Street,  NE  Washington,  DC  20426 
(202)208-2  019. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  piiblishing  the  full  text  of 
this  documen  t  in  the  Federal  Register, 
the  Commissi  on  provides  all  interested 
persons  an  oj  portunity  to  view  and/or 


print  the  contents  of  this  document  via 
the  Internet  through  FERC's  Home  Page 
[http://www.ferc.fed.us)  and  in  FERC's 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m.  to  5:00  p.m. 
Eastern  time)  at  888  First  Street.  NE, 
Room  2A,  Washington,  DC  20426. 
From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Systert 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  access  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document 
will  be  available  on  CIPS  in  ASCII 
and  WordPerfect  8.0  format  for 
viewing,  printing,  and/or 
downloading. 
— RIMS  contains  images  of  docvmients 
submitted  to  and  issued  by  the 
Commission  after  November  16, 1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  ft-om  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMasteT@ferc.fed.  us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public.referenceroom@ferc.fed.us). 

Diu^ing  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

\.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  Parts  125,  225,  and  356  '  of  its 
regulations  to  update,  reduce,  and 
clarify  records  retention  requirements 
for  jurisdictional  public  utilities  and 
licensees,  natural  gas  companies  and  oil 
pipeline  companies.  This  proposed  rule 
is  part  of  the  Commission's  ongoing 
program  to  update  and  eliminate 
burdensome  and  unnecessary 
requirements  and  if  adopted  these 
changes  would  significantly  reduce  the 


'  18  CFR  Parts  125,  225.  and  356. 


.* 


burden  of  maintaining  records  for 
regulated  companies.  This  process  was 
also  initiated  to  respond  to  requests 
made  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  industry. 

n.  Background 

Both  the  Federal  Power  Act  ^  and  the 
Natural  Gas  Act  ^  require  jurisdictional 
companies  to  keep  records  that  the 
Commission  may  prescribe  "as 
necessary  or  appropriate  for  purposes  of 
administration"  of  these  acts.'*  In  1977, 
the  Commission  assumed  jurisdiction 
over  transportation  of  oil  by  oil  pipeline 
companies  from  the  Interstate 
Commerce  Commission  by  705(a)  of  the 
Department  of  Energy  Organization 
Act.5  Section  20  of  the  Interstate 
Commerce  Act  ^  requires  oil  pipeline 
companies  to  keep  records  that  the 
Commission  determines  are  necessary  to 
effectively  regulate  those  companies.  In 
1983,  the  Commission  last  amended  its 
records  retention  regulations  applicable 
to  the  public  utilities  and  licensees, 
natural  gas  companies,  and  oil  pipeline 
companies.^ 

In  response  to  the  Office  of 
Management  and  Budget  (OMB)  request 
during  recertification  of  the  information 
collection  requirements  of  FERC  Form 
555,  Preservation  of  Records  of  Public 
Utilities  and  Licensees,  Natural  Gas 
Companies,  and  Oil  Pipeline 
Companies,  the  Conmiission  agreed  to 
review  the  media  and  records  retention 
requirements  for  the  public  utilities  and 
licensees,  natural  gas  companies,  and 
oil  pipeline  companies.' OMB  also 
requested  that  the  Commission  review 
the  possibility  of  reducing  the  records 
retention  requirements  for  general 
ledgers  from  50  years  to  10  years  and 
plant  ledgers  from  50  years  to  25  years. 
In  January,  the  Commission  updated  the 
media  requirements  **  and  this  notice  of 
proposed  rulemaking  is  the  result  of  a 
review  of  the  current  records  retention 
regulations  for  public  utilities  and 
licensees,  natural  gas  companies,  and 
oil  pipeline  companies. 

m.  Discussion 

The  Commission  proposes  to  make 
modifications  to  the  current  public 
utilities  and  licensees,  natural  gas 
companies,  and  oil  pipeline  companies 


2  Section  301,  16  U.S.C.  825(a) 

'Section  8.  15  U.S.C.  717g(a) 

■•Section  402(a)(2)  of  the  Department  of  Energy 
Organization  Act  transfers  these  Federal  Power  Act 
and  Natural  Gas  Act  responsibilities  from  the 
Federal  Power  Commission  to  the  Federal  Energy 
Regulatory  Commission.  42  U.S.C.  7172(a)(2). 

'42  U.S.C.  7295. 

*49  App.  U.S.C.  1  ef  seq. 

MB  FR  12722  (1983). 

«86  FERC  \  61,005  (1999). 
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records  retention  regulations.^  These 
proposed  changes  to  Parts  125,  225,  and 
356  include  revising  the  general 
instructions,  shortening  various  records 
retention  periods,  increasing  retention 
periods  for  a  few  categories  of  records, 
and  removing  all  but  two  retention 
reserve  items. 

A.  Changes  to  Public  Utilities  and 
Licensees,  and  Natural  Gas  Companies 
General  Instructions 

The  following  proposed  changes  to 
the  general  instructions  of  Parts  125  and 
225  incorporate  the  Commission's  new 
regulation  on  record  storage  media  and 
clarify  the  Commission's  regvdations  on 
keeping  records  used  to  support  costs  in 
rate  cases  and  depreciation  {see 
proposed  schedules  125.2  and  225.2). 

1.  125.2(d)  and  225.2(d)— Incorporate 
the  accounting  issuance  AI99-2-000  '" 
on  record  storage  media. 

2.  125.2(k)  and  2 2 5. 2 (k)— Incorporate 
the  need  to  keep  records  that  will  be 
used  for  "rate  cases"  until  the  next  rate 
case. 

3.  125.2(1)  and  225.2(1)— Incorporate  a 
paragraph  on  life  or  mortality  study  data 
needed  to  be  retained  for  depreciation 
purposes. 

The  Commission  believes  that  these 
changes  are  needed  to  bring  clarity  to 
the  Commission's  records  retention 
instructions  and  regulations. 

B.  Shortening  of  Public  Utilities  and 
Licensees,  and  Natural  Gas  Companies 
Records  Retention  Periods. 

The  Commission  proposes  to  shorten 
certain  retention  periods  in  18  CFR 
125.3  and  225.3  to  reduce  the 
recordkeeping  burden  on  the  industries. 
The  records  retention  periods  for  the 
following  item  numbers  and  description 
of  records  found  in  the  regulations  will 
be  reduced  for  both  the  public  utilities 
and  licensees,  and  natural  gas 
companies  except  where  noted: 

Item  Number  and  Description 

2.  (a)  of  Organizational  documents. 

3.  (a)  of  Contracts  and  agreements 

(public  utilities  and  licensees  only). 

3.  (b)  of  Contracts  and  agreements. 

4.  (a)  and  (b)  of  Accountants'  and 

auditors'  reports. 

6.  {a)(l),^a)(2),  (t)(l),  and  (b)(2)  of 

General  and  subsidiary  ledgers. 

7.  Journals. 

8.  (a)  of  Joiu-nal  vouchers  and  journal 

entries. 

9.  Cash  books. 

10.  Voucher  registers. 

11.  (a),  (b),  (c),  (d)  of  Vouchers. 


'  See  tho  tables  in  Appendices  A,  B.  and  C 
depicting  ttie  differences  between  the  current  and 
proposed  records  retention  requirements. 

'»86  FERC  1  61,005  (1999). 


12.1.  (b)  of  Production-Nuclear  (public 
utilities  and  licensees  only). 

15.  (a),  (b),  (c)  of  Maintenance  work 

orders. 

16.  (a),  (b)  of  Plant  ledgers. 
17.(a),(b).(c),(d),(e),(f)of 

Construction  work  in  progress 
ledgers. 
18.  (a),  (b)  of  Retirement  work  in 

progress  ledgers,  work  orders,  and 
supplemental  records. 

18.  (c)  of  Retirement  work  in  progfess 

ledgers,  work  orders,  and 
supplemental  records  (public 
utilities  and  licensees  only). 

19.  Summary  sheets,  distribution  sheets, 

reports,  and  statements. 

20.  (a)  Appraisals  and  valuations. 

33.  (a)  and  (b)  of  Revenue  summaries. 

34.  (a)(1),  (3),  (5),  (6)  and  (b),  (c)  of  Tax 

records. 
36.  (b)  of  Records  of  deposits  with 

banks. 
38.  (a)  of  Statistics. 

41 .  Reports  to  Federal  and  State 

regulatory  commissions. 

42.  Advertising. 

In  addition,  the  Commission  proposes 
to  make  a  change  to  the  pubhc  utilities 
and  licensees  and  natural  gas  companies 
requirements  that  are  tied  to  "FDRC 
audit  reports."  The  Commission  no 
longer  audits  on  a  three  year  cycle. 
Instead  it  conducts  industry  wide  audits 
on  specific  Commission  accounting 
issues.  The  Commissions  proposed 
changes  to  its  regulatory  requirements 
regarding  audits  range  between  two  and 
six  years. 

Item  Number  and  Description 

1 .  Annual  reports  or  statements  to 

stockholders. 
26.  Material  ledgers. 

29.  Customers  service  applications  and 

contracts. 

30.  Rate  Schedules. 

C.  Additions  to  Public  Utilities  and 
Licensees  and  Natural  Gas  Companies 
Records  Retention  Periods. 

To  continue  to  meet  its  regulatory 
requirements  the  Commission  proposes 
to  add  records  retention  requirements 
for  the  folloy^ring  public  utilities  and 
licensees,  and  natural  gas  companies 
record  categories  (see  proposed 
schedules  125.3  and  225. 3i: 

Item  Number  and  Description 

20.  (b)  Appraisals  and  valuations. 

21.  (a)  The  original  or  reproduction  of 

engineering  records,  drawings  and 
other  supporting  data. 

35.  Statement  of  funds  and  deposits. 
Proposed  retention  item  20(b)  is 

added  to  include  property  or 
investments  that  are  written  up  or  down 
as  a  result  of  mergers  or  acquisitions. 


asset  impairments,  and  other  basis.  The 
records  retention  item  20(b)  will  be  10 
years  after  the  event.  These  added 
records  retention  requirements  will 
allow  the  Commission  adequate  time  to 
review  these  events  as  necessary. 

Proposed  retention  item  21(a)  maps, 
diagrams,  profiles,  photographs,  field 
survey  notes,  plot  plan,  detail  drawings, 
and  records  of  engineering  studies  and 
similar  records  showing  the  location  of 
proposed  or  as-constructed  facilities  is 
changed  to  include  retention  until 
retired.  These  records  are  needed  for  our 
environmental  re^'iews,  and  therefore 
should  be  retained  until  the  facilities  are 
retired. 

Proposed  retention  item  35,  Statement 
of  funds  and  deposits,  is  revised  in 
response  to  FERC  policy  statement  on 
Post-Employment  Benefits  Other  Than 
Pension  ' '  (PBOP),  to  require  retention 
of  records  until  the  fund  is  dissolved  or 
terminated.  This  information  is 
necessary  to  allow  the  Commission  to 
ensure  the  proper  disposition  of  rate 
payer  contributions  for  PBOPs. 

D.  Removal  of  Public  Utilities  and 
Licensees,  and  Natural  Gas  Companies 
Reserve  Accounts. 

The  Commission  proposes  to  remove 
all  but  one  reserve  item  in  both  public 
utilities  and  licensees,  and  natural  gas 
companies  (see  proposed  schedule 
125.3).  The  removal  of  these  reserve 
items  allows  the  records  retention 
schedule  to  reflect  only  the  records  the 
Commission  needs  to  fulfill  its  mission. 
However,  we  will  keep  reserve  item  37 
as  place  holder  in  the  public  utilities 
and  licensees  records  retention  schedule 
in  order  to  align  the  public  utilities  and 
licensees  and  natural  gas  companies 
item  numbers. 

E.  Changes  to  Oil  Pipeline  Companies 
General  Instructions. 

The  Commission  proposes  to 
reorganize  the  oil  pipeline  companies 
general  instructions  to  better  align  them 
to  the  public  utilities  and  licensees,  and 
natxu^l  gas  companies  general 
instructions  (see  proposed  schedule 
356.2).  This  reorganization  will  make 
the  general  instructions  for  all  three 
industries  consistent. 

F.  Shortening  of  Oil  Pipeline  Companies 
Records  Retention  Periods. 

The  Commission  proposes  to  shorten 
certain  oil  pipeline  companies  retention 
periods  for  seven  of  the  twenty  four 
item  to  three  years  for  Part  356  (see 
proposed  schedule  356.3).  These 
proposed  reductions  represent  a 
significant  reduction  in  reporting 


'61  FERC  161,330  (1992). 
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burden  on  the 
based  on  the 
limits  oil  pipel 
reparations  recovery 
the  time  the 
We  are 

pipeline  complies 
requirements 


sti  itutory 

ne  company's 

to  three  years  from 
of  action  accrues.  '- 
proposi|ig  that  the  following  oil 
records  retention 
hk  reduced  to  three  years: 


cai  ise  I 


a  id  I 


Item  Number 

2.  Minutes  of 
corporate 
4.  (a)  Contracts 

7.  (a)  and  (b)  Ledgers 

8.  (a)  and  (b)  Jo  amals 

9.  (a)  and  (b)  V(>uchers 
1 1 .  Records  of 
24.  (a)  Aimual 

reports. 


Description 

D  rectors  and  other 
r  leetings. 
and  related  papers. 


i  ccounting. 
inancial  operating 


G.  Additions  to 
Records 


Oil  Pipeline  Companies 
Retention  Periods. 


The  Commis; ; 
records  retentiQns 
following  oil 
items  (see  prop  ased 


Item  Number  a);id  Description 

method  and 
rate, 
letailed  authorizations 


12 


rec  ards 
1( 

I     . 

needs 


(d)(1)  Grou  I 
depreciatic  n 
12.  (g)  Files  of 
for  expend  t 
Proposed 
revised  from  1 
disposition  of 
Commission 
records  at  any 
asset.  Propose( 
also  revised  to 
3  years  from 
disposition  of 
Commission  mlist 
records  related 
at  any  time 


H.  Miscellanea  is 

The  Commis 
specifically  re(|uested 


FERC-555 


Total  Armua 
(Reporting  + 
appropriate)  = 
Commission's 
recordkeeping 
is  estimated 
needed  to 


'=49  App.  U.S.C 
"Regulations 
Environmental  Pol 
1987):  FERC  Slats. 
1987). 

1^  18  CFR  380.4( 
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ixres. 

item  12(d)(1)  is 
years  to  3  years  after 
roperty  because  the 
s  to  review  these 
ime  during  the  life  of  the 
retention  item  12  (g)  is 
jxtend  the  period  from 
ac  quisition  to  3  years  after 
I  iroperty  because  the 

be  able  to  review  any 
to  property  or  equipment 
the  life  of  the  asset. 


:  dui  ing 


iion  notes  that  OMB 

the  Commission 


review  the  possibility  of  reducing  the 
records  retention  requirements  for 
general  ledgers  to  10  years  and  plant 
ledgers  to  25  years.  In  this  proposed 
rulemaking,  the  Commission  is  reducing 
the  records  retention  requirements  for 
public  utilities  and  licensees,  and 
natural  gas  companies  general  and  plant 
ledgers  from  50  years  to  25  years.  The 
Commission  is  not  currently  proposing 
to  further  shorten  the  records  retention 
requirements  for  public  utilities  and 
licensees,  and  natural  gas  companies. 
However,  the  Commission  will  consider 
whether  to  further  shorten  the  records 
retention  periods  consistent  with  its 
regulatory  obligations  and  public 
comments  on  this  issue.  The 
Commission  is  also  proposing  to  reduce 
the  records  retention  requirements  for 
oil  pipeline  companies'  general  ledgers 
and  plant  ledgers  from  50  years  to  3 
years  respectively. 

IV.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment. '  ^  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
changes  the  effect  of  legislation  or 
regulations  being  amended,'^  and  also 
for  information  gathering,  analysis,  and 
dissemination.'''  The  proposed  rule 
changes  do  not  substantially  change  the 
effect  of  the  underlying  legislation  or 
change  the  forms.  Accordingly,  no 
environmental  assessments  are 
necessary. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  "^  requires  rulemakings  to  contain 


either  a  description  and  analysis  of  the 
effect  that  the  proposed  rule  will  have 
on  small  entities  or  a  certification  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  Mid-Tex  Elect.  Coop.  v.  FERC,  772 
F.  2d  327  (D.C.  Cir.  1985),  the  court 
found  that  Congress,  in  passing  the 
RFA,  intended  agencies  to  limit  their 
consideration  "to  small  entities  that 
would  be  directly  regulated"  by 
proposed  rules.  Id.  at  342.  The  court 
further  concluded  that  "the  relevant 
'economic  impact'  was  the  impact  of 
compliance  with  the  proposed  rule  on 
regulated  small  entities."  Id.  at  342. 

The  Commission  does  not  believe  that 
this  proposed  rule  will  have  an  adverse 
impact  on  small  entities,  nor  will  it 
impose  upon  them  any  significant  costs 
of  compliance.  Rather,  we  anticipate 
that  this  rule  will  significantly  reduce 
the  record  keeping  burden  on  all 
jurisdictional  entities,  including  small 
entities.  Most  entities  regulated  by  the 
Commission  do  not  fall  within  the 
RFA's  definition  of  a  small  entity.'^ 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Information  Collection  Statement 

The  following  collection  of 
information  contained  in  this  proposed 
rule  is  being  submitted  to  the  Office  of 
Memagement  and  Budget  (OMB)  for 
review  under  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995."*  FERC 
identifies  the  information  retained 
under  Parts  125,  225,  and  356  as  FERC 
Form  555.  The  reporting  burden  to 
implement  this  proposed  rule  is  as 
follows: 


Data  collection 


No.  of 
respondents 


515 


No.  of 
responses 


1 


Hrs.  per 
response 


1080 


Total  annual 
hours 


556,200 


Hours  for  Collection 
R(  icordkeeping  (if 

556,200).  Based  on  the 
!xperience  with  current 
■equirement  practices,  it 
about  1,080  hours  '"^  are 
retaih  records  per  year,  for  a 


thit 


total  annual  burden  of  556,200  hours. 
The  Commission  estimates  that  if  the 
proposed  rule  is  adopted,  it  will 
significantly  decrease  the  burden  of  the 
current  regulations  by  shortening  the 
retention  periods  for  certain  records. 
Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 


costs  to  comply  with  these 
requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  to  be: 
Annualized  Capital/Startup  Costs: 

$0.00. 
Annualized  Costs  (Operations  & 

maintenance):  529,274,430. 


1  et  .spq.. 
IiT  plemnnting  National 

cy  Act.  52  FR  47897  (Dec.  17. 
ind  Regs.  1  30.783  (Dec.  10. 

)(2)(ii). 


I"  18  CFR  380.4(a)(5). 

"■5  U.S.C.  601-612. 

1' 5  U.S.C.  601(3).  citing  to  3  of  the  Small 
Business  Act,  15  U.S.C.  632.  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 


operated  and  which  is  not  dominant  in  its  field  of 
operation. 

"•44  U.S.C.  3507(d). 

'■'Previous  to  this  proposed  rule,  the  reporting 
burden  was  estimated  at  approximately  2400  hours 
per  response. 
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Total  Annualized  Costs:  $29,274,430. 

The  0MB  regulations  require  0MB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.^o 
Accordingly,  pursuant  to  OMB 
regulations  the  Commission  is  providing 
notice  of  its  proposed  information 
collection  to  OMB. 

Title:  FERC  Form  555,  Preservation  of 
Records  of  Public  Utilities,  Natural  Gas 
Companies,  and  Oil  Pipeline 
Companies. 

Action:  Proposed  Data  Collection. 

OMB  Control  No.:  1902-0098,  the 
respondent  shall  not  be  penalized  for 
failiu-e  to  respond  to  this  collection  of 
information  uidess  the  collection  of 
information  displays  a  valid  OMB 
control  number. 

Respondents:  Business  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Responses:  On 
Occasion. 

Necessity  of  Information:  The 
proposed  rule  revises  the  requirements 
contained  in  18  CFR  parts  125,  225,  and 
356. 

Internal  Review:  The  Conunission  has 
assured  itself,  by  means  of  internal 
review,  that  there  is  specific,  objective 
support  for  the  biu'den  estimates 
associated  with  the  recordkeeping.  The 
official  records  maintained  by  the 
regulated  companies  in  accordance  with 
the  Schedules  provided  in  Parts  125, 
225,  and  356  are  used  by  the  companies 
as  the  basis  of  their  required  rate  filings 
and  reports  to  the  Conunission.  The 
Federal  Power  Act,  the  Natiu-al  Gas  Act, 
and  Interstate  Commerce  Act,  require 
regulated  companies  to  keep  such 
records  as  the  Conunission  may 
prescribe  "as  necessary  or  appropriate 
for  piuposes  of  administration"  of  these 
acts.  One  of  the  Commission's  most 
important  functions  imder  these  acts  is 
insuring  that  rates  chcirged  by  regulated 
companies  for  certain  transactions  are 
"just  and  reasonable."  Almost  all  the 
records  the  Commission  requires  to  be 
retained  are  for  the  purpose  of  providing 
an  adequate  base  of  information  to  make 
decisions  on  the  "reasonableness"  of 
rates.  Similarly,  the  length  of  retention 
periods  have  been  based  on  the  time 
that  information  will  be  needed  to  make 
decisions  on  the  impact  of  rates.  The 
records  are  necessary  as  they  are  used 
by  the  Commission's  staff  during 
compliance  reviews  and  special 
analyses  performed  as  deemed 
necessary  by  the  Commission.  These 
requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection  within  the  public 
utilities  and  licensees,  natiu-al  gas 
companies,  and  oil  pipeline  companies. 


zos  CFR  1320.11. 


Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)  208-2425,  email: 
mike.miller@ferc.fed.  us] . 

For  submitting  comments  concerning 
the  collection  of  information  and  the 
associated  burden  estimate,  please  send 
yoiu-  comments  to  the  contact  listed 
above  and  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503  [Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
phone:  (202)  395-3087,  fax:  (202)  395- 
7285). 

Vn.  Public  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 

The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.  on  or 
before  March  10,  2000.  The  Commission 
will  also  permit  interested  persons  to 
submit  reply  comments  in  response  to 
the  initial  comments  filed  in  this 
proceeding.  Reply  comments  should  not 
exceed  50  double-spaced  pages  and 
should  include  an  executive  summary. 
The  original  and  14  copies  of  the  reply 
conunents  must  be  received  on  or  before 
April  10,  2000.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  and  should  refer  to  Docket  No. 
RM9»-8-000. 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-mail.  Comments  may 
be  filed  in  the  following  formats: 
WordPerfect  8.0  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM99-8-000;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-mail  submittal, 
comments  should  be  submitted  to 
" comment. rm@f ere. fed. us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM99-8-000.  In  the 
body  of  the  E-mail  message,  include  the 
name  of  the  filing  entity;  the  software 


and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comments  to 
the  E-mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  at 
(202)  501-8145,  E-mail  address 
brooks. carter@ fere. fed.  us.  Commenters 
should  take  note  that,  until  the 
Commission  amends  its  rules  and 
regulations,  the  paper  copy  of  the  filing 
remains  the  official  copy  of  the 
document  submitted.  'Thereafter,  any 
discrepancies  between  the  paper  and 
the  electronic  filing  or  the  diskette  will 
be  resolved  by  reference  to  the  paper 
filing. 

All  written  conunents  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  NE,  Washington,  DC 
20426,  during  regular  business  hours. 
Additionally,  comments  may  be  viewed, 
printed  or  downloaded  remotely  via  the 
Internet  through  FERC's  Homepage 
using  the  RIMS  or  CEPS  link.  RIMS 
contain  all  comments  but  only  those 
comments  submitted  in  electronic 
format  are  available  on  CIPS.  User 
assistance  is  available  on  CIPS.  User 
assistance  is  available  at  (202)  208- 
2222,  or  by  E-mail  to 
rimsmaster^ferc.fed.  us. 

List  of  Subjects 

18  CFR  Part  125 

Electric  power.  Electric  utilities, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  225 

Natiu-al  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  356 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
David  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts 
125.  225,  and  356  Chapter  I,  Title  18  of 
the  Code  of  Federal  Regulations,  as 
follows: 

PART  125— PRESERVATION  OF 
RECORDS  OF  PUBLIC  UTILITIES  AND 
LICENSEES. 

1.  The  authority  for  Part  125  is  revised 
to  read  as  follows: 

Authority:  16  U.S.C.  825,  825c,  and  825h; 
44  U.S.C.  3501  et  seq. 
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2.  Section  121.1  is  revised  to  read  as 
follows: 

§125.1     Promulgation 


This  part  is 
promulgated  as 
governing  the 
public  utilities 
jurisdiction  of 
licensees 
Commission,  tc 
fort  1 


manner  set 

3.  hi  §125.2. 
through  (a)(3) 
through  (m)  are 
follows 


p  rescribed  and 

the  regulations 
p  reservation  of  records  by 

iubject  to  the 
t  le  Commission  and  by 
holdii  ig  licenses  issued  by  the 
the  extent  and  in  the 
therein. 

jaragraphs  {a)(l) 
<  nd  paragraphs  (d) 
revised  to  read  as 


n 


§125.2    General 

(a)  Scope  of 
regulations  in 
books  of  accouit 
prepared  by  or 
utility  or 
schedule  (§125 
come  into 
utility  or 
the  acquisition 
purchase, 

(2)  The  reguliiti 
not  be  construep 
compliance  wi 
requirements  o 
body.  Federal 
record  keeping 
preservation  o 
those  prescribejd 

(3)  To  the 
regulations  ma^ 
retention  perio  1 
retained  for  the 
periods. 


cone 


125. 


(d)  Record  sfbrage . 
utility  and  licetsee 
select  its  own 
the  following 

(1)  The  storage 
expectancy  at 
applicable  record 
provided  in  § 
quality  transfei 
another  with 

(2)  Each  pub 
required  to  im  i 
procedures  tha  t 
and  ready 
machine  readable 
control  procei 
by  a  responsib 

(3)  Each  trarisfer 
media  to  another 
accuracy  and 
hardware  requ  red 
records  must 
period  the 

(e)  Destructii)n 
expiration  of 
public  utilities 


n3 


be 


me(  la 
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instructions. 


lis  part.  (1)  The 
part  apply  to  all 
and  other  records 
Dn  behalf  of  the  public 

See  item  40  of  the 
.3)  for  those  records  that 
of  the  public 
in  connection  with 
of  property,  such  as 
merger,  etc. 
ions  in  this  part  should 
as  excusing 
other  lawful 
any  other  governmental 
State,  prescribing  other 
requirements  or  for 
f  records  longer  than 
in  this  part. 

that  any  Commission 
provide  for  a  different 
,  the  records  should  be 
longer  of  the  retention 


t  lis 


licens  se 


poss  !ssion 
licens  ee 


consolidation. 


lh 


cr 


exi  ent 


media.  Each  public 
has  the  flexibility  to 
i  torage  media  subject  to 
ditions. 

media  must  have  a  life 
1  sast  equal  to  the 
retention  period 
3  unless  there  is  a 
from  one  media  to 
loss  of  data. 

ic  utility  and  licensee  is 
lement  internal  control 
assure  the  reliability  of, 
s  to,  data  stored  on 

media.  Internal 
es  must  be  documented 
e  supervisory  official, 
of  data  from  one 
must  be  verified  for 
documented.  Software  and 
to  produce  readable 
retained  for  the  same 
format  is  used. 
of  records.  At  the 
retention  period, 
and  licensees  may  use 


d  jri 


t  le 


any  appropriate  method  to  destroy 
records. 

(f)  Premature  destruction  or  loss  of 
records.  When  records  are  destroyed  or 
lost  before  the  expiration  of  the 
prescribed  period  of  retention,  a 
certified  statement  listing,  as  far  as  may 
be  determined,  the  records  destroyed 
and  describing  the  circumstances  of 
accidental  or  other  premature 
destruction  or  loss  must  be  filed  with 
the  Commission  within  ninety  (90)  days 
from  the  date  of  discovery  of  the 
destruction. 

(g)  Schedule  of  records  and  periods  of 
retention.  (1)  Records  related  to  plant  in 
service  must  be  retained  imtil  the 
facilities  are  permanently  removed  from 
utility  service,  all  removal  and 
restoration  activities  are  completed,  and 
all  costs  are  retired  from  the  accounting 
records  unless  accounting  adjustments 
resulting  from  reclassification  and 
original  costs  studies  have  been 
approved  by  the  regulatory  commission 
having  jurisdiction.  If  the  plant  is  sold, 
the  associated  records  or  copies  thereof, 
must  be  transferred  to  the  new  owners. 

(2)  Records  related  to  hydroelecfric 
facilities  and  additions,  retirements,  and 
betterments  thereto  must  be  retained 
until: 

(i)  The  Commission  has  determined 
the  actual  legitimate  original  cost  of  the 
facilities,  or  the  licenses  are 
surrendered.  If  the  plant  is  sold,  the 
associated  records  or  copies  thereof, 
must  be  transferred  to  the  new  owners. 

(ii)  Records  related  to  the 
determination  of  amortization  reserves 
pursuant  to  Section  10(d)  of  the  Federal 
Power  Act  must  be  retained  until  a  final 
determination  and  adjudication  of  the 
amortization  reserves  are  made.    7 

(h)  Retention  periods  designated 
"Destroy  at  option".  "Destroy  at  option" 
constitutes  authorization  for  destruction 
of  records  at  managements'  discretion  if 
it  does  not  conflict  with  other  legal 
retention  requirements  or  usefulness  of 
such  records  in  satisfying  pending 
regulatory  actions  or  directives. 

(i)  Records  of  services  performed  by 
associated  companies.  Public  utilities 
and  licensees  must  assure  the 
availability  of  records  of  services 
performed  by  and  for  associated  or 
affiliated  companies  with  supporting 
cost  information  for  the  periods 
indicated  in  §  125.3  as  necessary  to  be 
able  to  readily  furnish  detailed 
information  as  to  the  nature  of  the 
transaction,  the  amounts  involved,  and 
the  accounts  used  to  record  the 
transactions. 

(j)  Index  of  records.  Public  utilities 
and  licensees  must  arrange,  file,  and 
index  records  so  records  may  be  readily 


identified  and  made  available  to 
Commission  representatives. 

(k)  Rate  case.  Notwithstanding  the 
minimum  retention  periods  provided  in 
these  regulations,  if  public  utilities  or 
licensee  wants  to  reflect  costs  in  a 
current,  future,  or  pending  rate  case,  or 
if  a  public  utilities  or  licensees  has 
abandoned  or  retfred  a  plant  subsequent 
to  the  test  period  of  the  utility's  rate 
case,  the  utility  must  retain  the 
appropriate  records  to  support  the  costs 
and  adjustments  proposed  in  the  current 
or  next  rate  case. 

(1)  Pending  complaint  litigation  or 
governmental  proceedings. 
Notwithstanding  the  minimum 
requirements,  if  a  public  utility  or 
licensee  is  involved  in  pending 
litigation,  complaint  procedures, 
proceedings  remanded  by  the  court,  or 
governmental  proceedings,  it  must 
retain  all  relevant  records. 

(m)  Life  or  mortality  study  data.  Life 
or  mortality  study  data  for  depreciation 
purposes  must  be  retained  for  25  years 
or  for  10  years  after  plant  is  retired, 
whichever  is  longer. 
***** 

4.  Section  125.3  is  revised  to  read  as 
follows: 

Section  125.3    Schedule  of  records  and 
periods  of  retention. 

Table  of  Contents 

Corporate  and  General 

1.  Reports  to  stockholders. 

2.  Organizational  documents. 

3.  Contracts  and  agreements. 

4.  Accountants'  and  auditors'  reports. 

Information  Teclinology  Management 

5.  Automatic  data  processing  records. 

General  Accounting  Records 

6.  General  and  subsidiary  ledgers. 

7.  Journals:  General  and  subsidiary. 

8.  Journal  vouchers  and  entries. 

9.  Cash  books. 

10.  Voucher  registers. 

11.  Vouchers. 

insurance 

12.  Insurance  records. 
Operations  and  Maintenance 

13.1  Production — Public  utilities  and 
licensees  (less  nuclear). 

13.2  Production — Nuclear. 

14.  Transmission  and  distribution — Public 

utilities  and  licensees. 

15.  Maintenance  work  and  job  orders. 

Plant  and  Depreciation 

16.  Plant  ledgers. 

17.  Construction  work  in  progress  ledgers. 

18.  Retirement  work  in  progress  ledgers. 

19.  Summary  sheets. 

20.  Appraisals  and  valuations. 

21.  Engineering  records. 

22.  Contracts. 
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23.  Reclassification  of  utility  plant  account 

records. 

24.  Accumulated  depreciation  and  depletion 

of  utility  plant  account  records. 

Purchase  and  Stores 

25.  Procurement. 

26.  Material  ledgers. 

27.  Materials  and  supplies  received  and 

issued. 

28.  Records  of  sales  of  scrap  and  materials 

and  supplies. 


Revenue  Accounting  and  Collection 

29.  Customers'  service  applications  and 

contracts. 

30.  Rate  schedules. 

31.  Maximum  demand  and  demand  meter 

record  cards. 

32.  Miscellaneous  billing  data. 

33.  Revenue  summaries. 

Tax 

34.  Tax  records. 


Treasury 

35.  Statements  of  funds  and  deposits. 

36.  Records  of  deposits  with  banks  and 

others. 

Miscellaneous 

37.  Reserve. 

38.  Statistics. 

39.  Budgets  and  other  forecasts. 

40.  Records  of  predecessors  and  former 

associates. 

41.  Reports  to  Federal  and  State  regulatory 

commissions. 

42.  Advertising. 


Schedule  of  Records  and  Periods  of  Retention 


Item  No. 


Description 


_L 


Retention  period 


CORPORATE  AND  GENERAL 


1 
2 


Reports  to  stockholders:  Annual  reports  or  statements  to  stock- 
holders. 
Organizational  documents: 

(a)  Minute  books  of  stockholders',  directors',  and  directors' 
committee  meetings. 

(b)  Titles,  franchises,  and  licenses:  Copies  of  formal  orders  of 
regulatory  commissions  served  upon  the  utility. 

Contracts,  including  amendments  and  agreements  (except  con- 
tracts provided  for  elsewhere): 

(a)  Service  contracts,  such  as  for  management,  accounting, 
and  financial  services. 


(b)  Contracts  with  others  for  transmission  or  the  purchase,  sale 
or  interchange  of  product. 


(c)  Memoranda  essential  to  clarifying  or  explaining  provisions 
of  contracts  listed  above,  including  requests  for  discounts. 

(d)  Card  or  book  records  of  contracts,  leases,  and  agreements 
made,  showing  dates  of  expirations  and  of  renewals,  memo- 
randa of  receipts,  and  payments  under  such  contracts. 

Accountants'  and  auditors'  reports: 

(a)  Reports  of  examinations  and  audits  by  accountants  and 
auditors  not  in  the  regular  employ  of  the  utility  (such  as  re- 
ports of  public  accounting  firms  and  commission  account- 
ants). 

(b)  Internal  audit  reports  and  working  papers  


5  years. 


5  years  or  termination  of  the  corporation's  existence,  whichever 
occurs  first. 

6  years  after  final  non-appealable  order. 


All  contracts,  related  memoranda,  and  revisions  should  be  re- 
tained for  3  years  after  expiration  or  until  the  conclusion  of  any 
contract  disputes  pertaining  to  such  contracts,  whichever  is 
later. 

All  contracts,  related  memoranda,  and  revisions  should  be  re- 
tained for  4  years  after  expiration  or  until  the  conclusion  of  any 
contract  disputes  or  govemmental  proceedings  pertaining  to 
such  contracts,  whichever  is  later. 

For  the  same  periods  as  contracts  to  which  they  relate. 

For  the  same  periods  as  contracts  to  whch  they  relate. 


5  years  after  the  date  of  the  report. 


5  years  after  the  date  of  the  report. 


INFORMATION  TECHNOLOGY  MANAGEMENT 


Automatic  data  processing  records  (retain  original  source  data 
used  as  input  for  data  processing  and  data  processing  report 
printouts  for  the  applicable  periods  prescribed  elsewhere  in  the 
schedule):  Program  documentation  and  revisions  thereto. 


Retain  as  long  as  it  represents  an  active  viable  program  or  for 
periods  prescritjed  for  related  output  data,  whichever  is  shorter. 


GENERAL  ACCOUNTING  RECORDS 


7 
8 


General  and  subsidiary  ledgers: 

(a)  Ledgers: 

(1)  General  ledgers  

(2)  Ledgers  subsidiary  or  auxiliary  to  general  ledgers  except 
ledgers  provided  for  elsewhere. 

(b)  Indexes: 

(1)  Indexes  to  general  ledgers 

(2)  Indexes  to  subsidiary  ledgers  except  ledgers  provided  for 
elsewhere. 

(c)  Trial  balance  sheets  of  general  and  subsidiary  ledgers  

Journals:  General  and  subsidiary 

Journal  vouchers  and  journal  entries  Including  supporting  detail 

(a)  Journal  vouchers  and  journal  entries 

(b)  Analyses,  summarization,  distributions,  and  other  computa- 
tions which  support  joumal  vouchers  and  joumal  entries: 

(1)  Charging  plant  accounts 

(2)  Charging  all  other  accounts  

Cash  books:  General  and  subsidiary  or  auxiliary  books  


25  years. 
25  years. 


25  years 
25  years. 

2  years. 
25  years. 

25  years. 


25  years. 

6  years. 

5  years  after  close  of  fiscal  year. 
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Item  No. 


10 
11 


12 


13.1 


13.2 


14 


15 


16 


17 
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Schedule  of  Records  and  Periods  of  Retention— Continued 


Description 


Vouchet  registers:  Voucher  registers  or  similar  records  when 

used  as  a  source  document. 
Vouchers: 

(a)  Paid  and  cancelled  vouchers  (one  copy-analysis  sheets 
sh(  wing  detailed  distribution  of  charges  on  individual  vouch- 
ers and  other  supporting  papers). 

(b)  Original  bills  and  invoices  for  materials,  services,  etc.,  paid 
by  H/ouchers. 

(c)  P4id  checks  and  receipts  for  payments  of  specific  vouchers 

(d)  A  Jthorization  for  the  payment  of  specific  vouchers 

(e)  L  sts  of  unaudited  bills  (accounts  payable),  list  of  vouchers 
transmitted,  and  memoranda  regarding  changes  in  audited 
bill  >. 

(f)  Vcucher  indexes  


Insuranjce  records: 

(a)  Records  of  insurance  policies  in  force,  showing  coverage, 
pre  miums  paid,  and  expiration  dates. 

(b)  Records  of  amounts  recovered  from  insurance  companies 
in  connection  with  losses  and  of  claims  against  insurance 
coinpanies,  including  reports  of  losses,  and  supporting  pa- 
pe  s. 


Produc  ion — Electric  (less  Nuclear): 

(a)  Bjiler-tube  failure  report  

(b)  G  eneration  and  output  logs  with  supporting  data: 

(1)  Hydro-electric 

(2)  Steam  and  others  «. 

G  Bnerating  high-tension  and  low-tension  load  records 
Lpad  curves,  temperature  logs,  coal,  and  water  logs  .. 

reading  reports  


(c)' 
(d)l 
(e)' 


Retention  period 


5  years. 


5  years. 


5  years. 

5  years. 
5  years. 
Destroy  at  option. 


Destroy  at  option. 


INSURANCE 


Destroy  at  option  after  expiration  of  such  policies. 
6  years. 


OPERATIONS  AND  MAINTENANCE 


G  auge- 


(f)  R(  (cording  instrumentation  charts 


Produc  ion — Nuclear: 
For  i  iformational  purposes,  refer  to  the  document  retention  re- 
qu  rements  of  the  Nuclear  Regulatory  Commission. 
Transn  ission  and  distribution — Electric:. 

(a)  Substation  and  transmission  line  logs  

(b)  S/stem  operator's  daily  logs  and  reports  of  operation  

(c)  Transformer  history  records  

(d)  Records  of  transformer  inspections,  oil  tests,  etc  

Mainte  lance  wori<  orders  and  job  orders: 

(a)  /I  uthorizations  for  expenditures  for  maintenance  wort<  to  be 
ed  by  work  orders,  including  memoranda  showing  the 

estimates  of  costs  to  be  incun-ed. 

(b)  V  /ork  order  sheets  to  which  are  posted  in  detail  the  entries 
labor,  material,  and  other  charges  in  connection  with 

maintenance,  and  other  wori<  pertaining  to  utility  operations. 

(c)  S  ummaries  of  expenditures  on  maintenance  and  job  orders 
anj  clearances  to  operating  other  accounts  (exclusive  of 
pli  nt  accounts). 


3  years.  .  • 

3  years. 

25  years. 

6  years. 

3  years. 

3  years. 

2  years,  except  river  flow  data  collected  in  connection  with  hydro 
operation  must  be  retained  for  life  of  corporation. 

1  year,  except  where  the  basic  chart  information  is  transferred  to 
another  record,  the  charts  need  only  be  retained  6  months  pro- 
vided the  record  containing  the  basic  data  is  retained  1  year. 


3  years. 

3  years. 

For  life  of  transformer. 

Destroy  at  option. 


5  years. 


5  years. 


5  years. 


PLANT  AND  DEPRECIATION 


Plant  ledgers: 

(a)  I  edgers  of  utility  plant  accounts  including  land  and  other 
dc  tailed  ledgers  showing  the  cost  of  utility  plant  by  classes. 

(b)  Continuing  plant  inventory  ledger,  book  or  card  records 
showing  description,  location,  quantities,  cost,  etc.,  of  phys- 
iail  units  (or  items)  of  utility  plant  owned. 

Constrjction  wori<  in  progress  ledgers,  work  orders,  and  supple- 
men  al  records: 
(a)  (  onstruction  wori(  in  progress  ledgers 


25  years. 
25  years. 


5  years  after  clearance  to  plant  account,  provided  continuing 
plant  inventory  records  are  maintained;  otherwise  5  years  after 
plant  is  retired. 
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Item  No. 


Description 

(b)  Work  orders  sheets  to  which  are  posted  In  summary  form 
or  in  detail  the  entries  for  lat>or,  materials,  and  other  charges 
for  utility  plant  additions  and  the  entries  closing  the  work  or- 
ders to  utility  plant  in  service  at  completion. 

(c)  Authorizations  for  expenditures  for  additions  to  utility  plant, 
including  memoranda  showing  the  detailed  estimates  of  cost, 
and  the  bases  therefor  (including  original  and  revised  or  sub- 
sequent authorizations). 

(d)  Requisitions  and  registers  of  authorizations  for  utility  plant 
expenditures. 

(e)  Completion  or  performance  reports  showing  comparison  be- 
tween authorized  estimates  and  actual  expenditures  for  utility 
plant  additions. 

(f)  Analysis  or  cost  reports  showing  quantities  of  materials 
used,  unit  costs,  numt>er  of  man-hours  etc.,  in  connection 
with  completed  constnjction  project. 

(g)  Records  and  reports  pertaining  to  progress  of  construction 
work,  the  order  in  which  jobs  are  to  be  completed,  and  simi- 
lar records  which  do  not  form  a  basis  of  entries  to  \he  ac- 
counts. 

Retirement  woric  in  progress  ledgers,  wori<  orders,  and  supple- 
mental records: 

(a)  Work  order  sheets  to  which  are  posted  the  entries  for  re- 
moval costs,  materials  recovered,  and  credits  to  utility  plant 
accounts  for  cost  of  plant  retirement. 

(b)  Authorizations  for  retirement  of  utility  plant,  including  memo- 
randa showing  the  basis  for  determination  to  be  retired  and 
estimates  of  salvage  and  removal  costs.. 

(c)  Registers  of  retirement  wortc 

Summary  sheets,  distribution  sheets,  reports,  statements,  and  pa- 
pers directly  supporting  debits  and  credits  to  utility  plant  ac- 
counts not  covered  by  construction  or  retirement  work  orders 
and  their  supporting  records. 

Appraisals  and  valuations: 

(a)  Appraisals  and  valuations  made  by  the  company  of  its  prop- 
erties or  investments  or  of  the  properties  or  investments  of 
any  associated  companies.  (Includes  all  records  essential 
thereto.). 

(b)  Determinations  of  amounts  by  which  properties  or  invest- 
ments of  the  company  or  any  of  its  associated  companies 
will  be  either  written  up  or  written  down  as  a  result  of; 

(1)  Mergers  or  acquisitions  

(2)  Asset  impairments  

(3)  Other  bases  

The  original  or  reproduction  of  engineering  records,  drawings, 

and  other  supporting  data  for  proposed  or  as-constructed  utility 
facilities:  Maps,  diagrams,  profiles,  photographs,  field  survey 
notes,  plot  plan,  detail  drawings,  records  of  engineering  stud- 
ies, and  similar  records  showing  the  location  of  proposed  or  as- 
constructed  facilities: 
Contracts  relating  to  utility  plant:. 

(a)  Contracts  relating  to  acquisition  or  sale  of  plant  

(b)  Contracts  and  other  agreements  relating  to  services  per- 
formed in  connection  with  construction  of  utility  plant  (includ- 
ing contracts  for  the  construction  of  plant  by  others  for  the 
utility  and  for  supervision  and  engineering  relating  to  con- 
struction work). 

Records  pertaining  to  reclassification  of  utility  plant  accounts  to 
conform  to  prescribed  systems  of  accounts  including  supporting 
papers  showing  the  basis  for  such  reclassifications. 

Records  of  accumulated  provisions  for  depreciation  and  depletion 
of  utility  plant  and  supporting  computation  of  expense: 

(a)  Detailed  records  or  analysis  sheets  segregating  the  accu- 
mulated depreciation  according  to  functional  classification  of 
plant. 

(b)  Records  reflecting  the  service  life  of  property  and  the  per- 
centage of  salvage  and  cost  of  removal  for  property  retired 
from  each  account  for  depreciable  utility  plant. 


Retentk>n  period 


18 


19 


20 


21 


22 


23 


24 


5  years  after  clearance  to  plant  account,  provided  continuing 
plant  inventory  records  are  maintained;  otherwise  5  years  after 
plant  is  retired. 

5  years  after  clearance  to  plant  account  except  where  there  are 
ongoing  Commission  proceedings. 


5  years  after  clearance  to  plant  account  except  where  there  are 

ongoing  Commission  proceedings. 
5  years  after  clearance  to  plant  account  except  where  there  are 

ongoing  Commission  proceedings. 

5  years  after  clearance  to  plant  account  except  where  there  are 
ongoing  Commission  proceedings. 

Destroy  at  option. 


5  years  after  plant  is  retired. 


5  years  after  plant  is  retired. 


5  years. 
5  years. 


3  years  after  appraisal. 


10  years  after  completion  of  transaction  or  as  ordered  by  the 

Commission. 
10  years  after  recognition  of  asset  impairment. 
10  years  after  the  asset  was  written  up  or  down. 
Retain  until  retired. 


6  years  after  plant  is  retired  or  sold. 
6  years  after  plant  is  retired  or  sold. 


6  years. 


25  years. 
25  years. 
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item  No. 


Description 


Retention  period 


PURCHASES  AND  STORES 


25 


26 

27 

28 


r!0 

ite 
ter 


itel 


(1) 
(2) 


(b) 


Procuri  iment: 
(a)  />  greements  entered  into  for  the  acquisition  of  goods  or  the 
performance  of  services.  Includes  all  forms  of  agreements 
specifically  set  forth  in  Subsection  7  such  as  but  not  lim- 
to:  Letters  of  intent,  exchange  of  correspondence,  mas- 
agreements,  term  contracts,  rental  agreements,  and  the 
vaftous  types  of  purchase  orders: 

For  goods  or  services  relating  to  plant  construction 

For  other  goods  or  services  

Supporting  documents  including  accepted  and  unaccepted 
or  proposals  (summaries  of  unaccepted  bids  or  pro- 
polis may  be  kept  in  lieu  of  originals)  evidencing  all  rel- 
eviint  elements  of  the  procurement. 
Material  ledgers:  Ledger  sheets  of  materials  and  supplies  re- 
ceived, issued,  and  on  hand. 
Materials  and  supplies  received  and  issued:  Records  showing  the 
detai  ed  distribution  of  materials  and  supplies  issued  during  ac- 
counjing  periods. 

of  sales  of  scrap  and  materials  and  supplies:, 
y^thorization  for  sale  of  scrap  and  materials  and  supplies  .. 
Contracts  for  sale  of  scrap  materials  and  supplies  


bics 


Recorct 
(a) 
(b) 


6  years. 
6  years. 
6  years. 


6  years  after  the  date  the  records/ledgers  were  created. 
6  years. 


3  years. 
3  years. 


REVENUE  ACCOUNTING  AND  COLLECTION 


29 
30 
31 

32 

33 


Custoners'  sen/ice  applications  and  contracts:  Contracts,  includ- 
ing amendments  for  extensions  of  service,  for  which  contribu- 
tions are  made  by  customers  and  others. 

Rate  schedules:  General  files  of  published  rate  sheets  and 
sch©  Jules  of  utility  service.  Including  schedules  suspended  or 
supeseded. 

Maximum  demand,  and  demand  meter  record  cards 


Misceiti  ineous  billing  data:  Billing  department's  copies  of  con- 
tract! with  customers  (other  than  contracts  in  general  files). 

Reveni  e  summaries:  Summaries  of  monthly  operating  revenues 
acco  ding  to  classes  of  service.  Including  summaries  of  for- 
feited discounts  and  penalties. 


4  years  after  expiration. 


6  years  after  published  rate  sheets  and  schedules  are  super- 
seded or  no  longer  used  to  charge  for  utility  service. 

1  year,  except  where  the  basic  chart  information  is  transferred  to 
another  record  the  charts  need  only  be  retained  6  months,  pro- 
vided the  basic  data  is  retained  1  year. 

Destroy  at  option. 

5  years. 


TAX 


34 


Ta  ( records:. 

(a)  C  opies  of  tax  returns  and  supporting  schedules  filed  with 
taking  authorities,  supporting  wori<in9  papers,  records  of  ap- 
pe  ils  of  tax  bills,  and  receipts  for  payment.  See  Subsection 
1 1  b)  for  vouchers  evidencing  disbursements: 

(1)  Income  tax  retums 

(2)  Property  tax  retums 

(3)  Sales  and  other  use  taxes  

(4)  Other  taxes  

(5)  Agreements  between  associate  companies  as  to  alloca- 
I  on  of  consolidated  Income  taxes. 

(6)  Schedule  of  allocation  of  consolidated  Federal  income 
I  axes  among  associate  companies. 

(b)  Filings  with  taxing  authorities  to  qualify  employee  benefit 
pla  ns. 

(c)  Ir  formation  retums  and  reports  to  taxing  authorities 


2  years 
2  years 
2  years 
2  years 
2  years 


after  final  tax  liability  is 
after  final  tax  liability  is 

after  final  tax  liability  is 
after  final  tax  liability  is 


2  years  after  final  tax  liability  is 
5  years  after  discontinuance  of 

3  years  after  final  tax  liability  is 


determined, 
determined. 

determined, 
determined. 

determined. 

plan. 

determined. 


TREASURY 


35 


Statem  jnts  of  funds  and  deposits: 


(a)  J  tatements  of  periodic  deposits  with  fund  administrators  or 
tru  stees 

(b)  Statements  of  periodic  withdrawals  from  fund 

(c)  J  tatements  prepared  by  fund  administrator  or  trustees  of 
fuiid  activity  including: 


For  nuclear  decommissioning  funds,  retain  records  for  all  items 
listed  for  a  period  of  3  years  after  completion  of  final  decom- 
missioning is  completed. 

If  amortization  reserve  funds  related  to  licensed  projects  are 
maintained,  retain  until  the  Commission  makes  a  final  deter- 
mination of  the  disposition  of  amortization  reserves. 

Retain  records  for  the  most  recent  3  years. 

Retain  records  for  the  most  recent  3  years. 

Retain  records  until  the  fund  Is  dissolved  or  terminated. 
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Item  No. 


36 


Description 


(1)  Beginning  of  the  year  balance  of  fund; 

(2)  Deposits  with  the  fund; 

(3)  Acquisition  of  investments  held  by  the  fund; 

(4)  Disposition  of  investments  held  by  the  fund; 

(5)  Disbursements  from  the  fund,  including  party  to  whom 
disbursement  was  made; 

(6)  End  of  year  balance  of  fund. 

(a)  Statements  from  depositories  showing  the  details  of  funds 
received,  disbursed,  transferred,  and  balances  on  deposit. 

(b)  Check  stubs,  registers,  or  other  records  of  checks  issued  ... 


Retention  period 


Records  of  deposits  with  banks  and  others: 
Destroy  at  option  after  completion  of  audit  by  independent  ac- 
countants. 
3  years. 


MISCELLANEOUS 

37  

Reserve 

38 

Statistics:  Financial,  operating  and  statistical  reports  used  for  in- 
temal  administrative  or  operating  purposes. 

5  years. 

39 

Budgets  and  other  forecasts  (prepared  for  internal  administrative 
or  operating  purposes)  of  estimated  future  income,  receipts  and 
expenditures  in  connection  with  financing,  construction  and  op- 
erations, including  acquisitions  and  disposals  of  properties  or 
investments. 

3  years. 

40 

Records  of  predecessor  companies  

Retain  consistent  with  the  requirements  for  the 

same  types  of 

* 

records  of  the  utility. 

41  

Reports  to  Federal  and  State  regulatory  commissions  including 
annual  financial,  operating  and  statistical  reports. 

5  years. 

42 

Advertising:  Copies  of  advertisements  by  or  for  the  company  on 
behalf  of  itself  or  any  associate  company  in  newspapers,  mag- 
azines,   and   other   publications,    including   costs   and   other 
records  relevant  thereto  (excluding  advertising  of  appliances, 
employment  opportunities,  routine  notices,  and  invitations  for 
bids  all  of  which  may  be  destroyed  at  option). 

2  years. 

PART  225— PRESERVATION  OF 
RECORDS  OF  NATURAL  GAS 
COMPANIES 

5.  The  authority  for  Part  225  is  revised 
to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  16  U.S.C.  792-828c;  42  U.S.C.  7101- 
7352;  E.  O.  12009,  3  CFR  1978  Comp.  p.  142. 

6.  Section  225.1  is  revised  to  read  as 
follows: 

§225.1    Promulgation. 

This  part  is  prescribed  and 
promulgated  as  the  regulations 
governing  the  preservation  of  records  by 
natiu-al  gas  companies  subject  to  the 
jurisdiction  of  the  Commission,  to  the 
extent  and  in  the  manner  set  forth 
therein. 

7.  In  §225.2,  paragraphs  (a)(1) 
through  (a)(3)  and  paragraphs  (d) 
through  (m)  are  revised  to  read  as 
follows: 

§225.2    General  instructions. 

(a)  Scope  of  this  part.  (1)  The 
regulations  in  this  part  must  apply  to  all 
books  of  accoimt  and  other  records 
prepared  by  or  on  behalf  of  the  natiiral 
gas  company.  See  item  40  of  the 
schedule  for  those  records  that  come 
into  possession  of  the  natural  gas 
company  in  connection  with  the 


acquisition  of  property,  such  as 
purchases,  consolidation,  merger,  etc. 

(2)  The  regulations  in  this  part  should 
not  be  construed  as  excusing 
compliance  vdth  other  lawrful 
requirements  of  any  other  governmental 
body.  Federal  or  State,  prescribing  other 
record  keeping  requirements,  or  for 
preservation  of  records  for  periods 
longer  than  those  prescribed  in  this  part. 

(3)  To  the  extent  that  any  Commission 
regulations  may  provide  for  a  different 
retention  period,  the  records  should  be 
retained  for  the  longer  of  the  retention 
periods. 
***** 

(d)  Record  storage  media.  Each 
natural  gas  company  has  the  flexibility 
to  select  its  own  storage  media  subject 
to  the  following  conditions. 

(1)  The  storage  media  must  have  a  life 
expectancy  at  least  equal  to  the 
applicable  record  retention  period 
provided  in  §  225.3  unless  there  is  a 
quality  transfer  from  one  media  to 
another  with  no  loss  of  data. 

(2)  Each  natural  gas  company  is 
required  to  implement  internal  control 
procedures  that  assure  the  reliability  of 
and  ready  access  to  data  stored  on 
machine  readable  media.  Internal 
control  procedures  must  be  documented 
by  a  responsible  supervisory  official. 


(3)  Each  transfer  of  data  from  one 
media  to  another  must  be  verified  for 
accuracy  and  documented.  Software  and 
hardware  required  to  produce  readable 
records  must  be  retained  for  the  same 
period  the  media  format  is  used. 

(e)  Destruction  of  records.  At  the 
expiration  of  the  records  retention 
period,  natural  gas  companies  may  use 
any  appropriate  method  to  destroy 
records. 

(f)  Premature  destruction  or  loss  of 
records.  When  records  are  destroyed  or 
lost  before  the  expiration  of  the 
prescribed  period  of  retention,  a 
certified  statement  listing,  as  far  as  may 
be  determined,  the  records  destroyed 
and  describing  the  circumstances  of 
accidental  or  other  premature 
destruction  or  loss  must  be  filed  with 
the  Commission  within  ninety  (90)  days 
from  the  date  of  discovery  of  the 
destruction. 

(g)  Schedule  of  records  and  periods  of 
retention.  (1)  Records  related  to  plant  in 
service  must  be  retained  until  the 
facilities  are  permanently  removed  from 
service,  all  removal  and  restoration 
activities  are  completed,  and  all  costs 
are  retired  from  the  accounting  records 
unless  accounting  adjustments  resulting 
from  reclassification  and  original  costs 
studies  have  been  apjiroved  by  the 
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regulatory  comn  ission  having 
jurisdiction.  If  t^  e  plant  is  sold,  the 
associated  recon  s  or  copies  thereof, 
must  be  transfer!  ed  to  the  new  owners. 

(2)  Records  re!  ated  to  additions, 
retirements,  andlbetterments  thereto 
must  be  retained  until  the  Commission 
has  determined  \  he  actual  legitimate 
original  cost  of  t  le  facilities. 

(h)  Retention  periods  designated 
"Destroy  at  option".  "Destroy  at  option' 
constitutes  auth(  irization  for  destruction 
of  records  at  managements'  discretion  if 
it  does  not  confl  ct  with  other  legal 
retention  require  ments  or  usefulness  of 
such  records  in  s  atisfying  pending 
regulatory  actions  or  directives. 

(i)  Records  of  i  ervices  performed  by 
associated  comp  anies.  The  natural  gas 
companies  must  assure  the  availability 
of  records  of  sen  ices  performed  by 
associated  or  affi  liated  companies  with 
supporting  cost  i  nformation  for  the 
periods  indicate^  1  in  §  225.3  as 
necessary  to  be  able  to  readily  furnish 
detailed  informa  tion  as  to  the  nature  of 
the  transaction.  I  he  amoimts  involved, 
and  the  account^  used  to  record  the 
transactions. 

(j)  Index  of  records.  Natural  gas 
companies  must 


or  retired  a  plani 
period  of  its  last 
all  relevant  records 


arrange,  file,  and  index 


records  so  they  ipay  be  readily 
identified  and  made  available  to 
Commission  rep  -esentatives. 

(k)  Rate  case.  '.  Notwithstanding  the 
minimum  retent  on  periods  provided  in 

,  if  a  natural  gas 
company  intend  i  to  reflect  costs  in  a 
current,  pending ,  or  future  rate  case,  or 
if  a  natural  gas  c  )mpany  has  abandoned 
subsequent  to  the  test 
t  rate  case,  it  must  retain 


(1)  Pending  complaint  litigation  or 
governmental  proceeding. 
Notwithstanding  the  minimum 
requirements,  if  a  natural  gas  company 
is  involved  in  pending  litigation, 
complaint  procedures,  proceedings 
remanded  by  the  court,  or  governmental 
proceedings,  it  must  retain  all  relevant 
records. 

(m)  Life  or  mortality  study  data.  Life 
or  mortality  study  data  for  depreciation 
purposes  must  be  retained  for  25  years 
or  for  10  years  after  plant  is  retired 
whichever  is  longer. 
***** 

8.  Section  225.3  is  revised  to  read  as 
follows: 

§  225.3    Schedule  of  records  and  periods  of 
retention. 

Table  of  Contents 

Corporate  and  General 

1.  Reports  to  stockholders. 

2.  Organizational  documents. 

3.  Contracts  and  agreements. 

4.  Accountants'  and  auditors'  reports. 

Information  Technology  Management 

5.  Automatic  data  processing  records. 
General  Accounting  Records 

6.  General  and  subsidiary  ledgers. 

7.  Journals:  General  and  subsidiary. 

8.  loumal  vouchers  and  entries. 

9.  Cash  books. 

10.  Voucher  registers. 

11.  Vouchers. 

Insurance 

12.  Insurance  records. 

Operations  and  Maintenance 

13.  Production — Gas. 

14.  Transmission  and  distribution — Gas. 
14.1  Underground  storage  of  natural  gas. 

15.  Maintenance  work  and  job  orders. 


Plant  and  Depreciation 

16.  Plant  ledgers. 

17.  Construction  work  in  progress  ledgers. 

18.  Retirement  work  in  progress  ledgers. 

19.  Summary  sheets. 

20.  Appraisals  and  valuations. 

21.  Engineering  records. 

22.  Contracts. 

23.  Reclassification  of  natural  gas  plant  ' 

account  records. 

24.  Accumulated  depreciation  and  depletion 

of  natural  gas  plant  account  records. 

Purchase  and  Stores 

25.  Procurement. 

26.  Material  ledgers. 

27.  Materials  and  supplies  received  and 

issued. 

28.  Records  of  sales  of  scrap  and  materials 

and  supplies. 

Revenue  Accounting  and  Collection 

29.  Customers'  service  applications  and 

contracts. 

30.  Rate  schedules. 

31.  Maximum  demand  and  demand  meter 

record  Ccuds. 

32.  Miscellaneous  billing  data. 

33.  Revenue  siunmaries. 
Tax 

34.  Tax  records. 

Treasury 

35.  Statements  of  funds  and  deposits. 

36.  Records  of  deposits  with  banks  and 

others. 

37.  Records  of  receipts  and  disbursements. 

Miscellaneous 

38.  Statistics. 

39.  Budgets  and  other  forecasts. 

40.  Records  of  predecessors  and  former 

associates. 

41.  Reports  to  Federal  and  State  regulatory 

commissions. 

42.  Advertising. 


Schedule  of  Records  and  Periods  of  Retention 


item  No. 


Description 


Retention  period 


CORPORATE  AND  GENERAL 


1 
2 


Repo  ts  to  stockholders:  Annual  reports  or  statements  to  stock- 
hoi  lers. 
Orgai  lizational  documents: 

(a)  Minute  books  of  stockholders',  directors',  and  directors' 
c  ammittee  meetings. 

(b)  Titles,  franchises,  and  licenses:  Copies  of  formal  orders  of 
rsgulatory  commissions  served  upon  the  natural  gas  com- 
pany. 

Contracts  including  amendments  and  agreements  (except  con- 
traits  provided  for  elsewhere): 

(a)  Servrce  contracts,  such  as  for  management,  accounting, 
2  nd  financial  services. 

(b)  Contracts  with  others  for  transportation  or  for  the  pur- 
( tiase.  sale  or  interchange  of  product. 


(c) 


Memoranda  essential  to  clarifying  or  explaining  provisions 
contracts  listed  above,  including  requests  for  discounts. 


5  years. 


5  years  or  femiination  of  the  corporation's  existence,  whichever 
occurs  first. 

6  years  after  final  non-appealable  order. 


6  years. 

All  contracts,  related  memoranda,  and  revisions  should  be  re- 
tained for  4  years  after  expiration  or  until  the  conclusion  of 
any  contract  disputes  or  governmental  proceedings  pertaining 
to  such  contracts,  whichever  is  later. 

For  ttie  same  periods  as  contracts  to  which  they  relate. 
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Item  No. 

Description 

Retention  period 

(d)  Card  or  book  records  of  contracts,  leases,  and  agreements 

For  the  same  periods  as  contracts  to  which  they  relate. 

made  that  show  dates  of  expirations,  renewals,  memoranda 

of  receipts,  and  payments  under  such  contracts. 

4  

Accountants'  and  auditors'  reports: 

(a)  Reports  of  examinations  and  audits  by  accountants  and 

5  years  after  the  date  of  the  report. 

auditors  not  in  the  regular  employ  of  the  natural  gas  com- 

pany (such  as  reports  of  public  accounting  firms  and  Com- 

mission accountants). 

(\y)  Internal  audit  reoorts  and  workino  oaoers         

5  years  after  the  date  of  the  report. 

INFORMATION  TECHNOLOGY  MANAGEMENT 


Automatic  data  processing  records  (retain  original  source  data 
used  as  input  for  data  piocessing  and  data  processing  report 
printouts  for  the  applicable  periods  prescribed  elsewhere  in 
the  schedule);  Program  documentation  and  revisions  thereto. 


Retain  as  long  as  it  represents  an  active  viable  program  or  for 
periods  prescribed  for  related  output  data,  whichever  is  short- 
er. 


GENERAL  ACCOUNTING  RECORDS 


9  . 
10 

11 


12 


General  and  subsidiary  ledgers: 

(a)  Ledgers: 

(1)  General  ledgers 

(2)  Ledgers  subsidiary  or  auxiliary  to  general  ledgers  except 
ledgers  provided  for  elsewhere. 

(b)  Indexes: 

(1)  Indexes  to  general  ledgers  

(2)  Indexes  to  subsidiary  ledgers  except  ledgers  provided 
for  elsewhere. 

(c)  Trial  balance  sheets  of  general  and  subsidiary  ledgers  

Journals:  General  and  subsidiary 

Journal  vouchers  and  journal  entries  including  supporting  detail: 

(a)  Journal  vouchers  and  journal  entries 

(b)  Analyses,  summarizations,  distributions,  and  other  com- 
putations which  support  journal  vouchers  and  joumal  en- 
tries: 

(1)  Charging  plant  accounts 

(2)  Charging  all  other  accounts 

Cash  books:  General  and  subsidiary  or  auxiliary  books  

Voucher  registers:  Voucher  registers  or  similar  records  when 

used  as  a  source  document. 
Vouchers:. 

(a)  Paid  and  cancelled  vouchers  (1  copy-analysis  sheets 
showing  detailed  distribution  of  charges  on  individual  vouch- 
ers and  other  supporting  papers). 

(b)  Original  bills  and  invoices  for  materials,  services,  etc.,  paid 
by  vouchers. 

(c)  Paid  checks  and  receipts  for  payments  of  specific  vouch- 
ers. 

(d)  Authorization  for  the  payment  of  specific  vouchers  

(e)  Lists  of  unaudited  bills  (accounts  payable),  list  of  vouchers 
transmitted,  and  memoranda  regarding  changes  in  audited 
bills. 

(f)  Voucher  indexes 

INSURANCE 


25  years. 
25  years. 


25  years. 
25  years. 

2  years. 
25  years. 

25  years. 


25  years. 

6  years. 

5  years  after  close  of  fiscal  year. 

5  years. 


5  years. 

5  years. 

5  years. 

5  years. 
Destroy  at  option. 

Destroy  at  option. 


Insurance  records: 

(a)  Records  of  insurance  policies  in  force,  showing  coverage, 
premiums  paid,  and  expiration  dates. 

(b)  Records  of  amounts  recovered  from  insurance  companies 
in  connection  with  losses  and  of  claims  against  insurance 
companies,  including  reports  of  losses,  and  supporting  pa- 
pers. 


Destroy  at  option  after  expiration. 
6  years. 


OPERATIONS  AND  MAINTENANCE 


13 


Production — Gas: 

(a)  Recording  instrument  charts  such  as  pressure  (static  and/ 
or  differential),  temperature,  specific  gravity,  heating  value, 
etc. 

(b)  Test  of  heating  value  at  stations  and  outlying  points  


If  the  measurement  data  have  not  been  disputed  or  adjusted, 
destroy  after  7  months. 

If  the  measurement  data  have  not  been  disputed  or  adjusted, 
destroy  after  7  months. 


1496 


Federal  Register /Vol.  65.  No.  6 /Monday,  January  10,  2000 /Proposed  Rules 


Schedule  of  Records  and  Pefhods  of  Retention — Continued 


Item  No. 


14 


14.1 


15 


Description 


(c) 
(d) 


Records  of  gas  produced,  out,  and  holder  stock 

Analysis  of  (gas  produced)  B.T.U.  and  sulphur  content. 


(e)  Well  records,  including  clearing,  tjailing,  shooting  etc. 
I  scords;  rock  pressure;  open  flow;  production,  gas  analysts' 
t  sports  etc. 

(f)  jas  measuring  records 

Transmission  and  distribution — Gas: 
(a)  Substation  and  transmission  line  logs 


(b) 
(c) 
(d) 
(e) 


System  operator's  daily  logs  and  reports  of  operation 
Gas  measuring  records  


Transmission  line  operating  reports 
Compression  operation  and  reports 


(f)  Recording  instrument  charts  such  as  pressure  (static  and/ 
( ir  differential),  temperature,  specific  heating  value,  etc. 
Und€  rground  storage  of  natural  gas: 

(a)  Well  records,  reports,  and  logs  which  include  data  relating 
J  pressures,  injected  volumes,  withdrawn  volumes,  core 
nalysis,  daily  volumes  of  gas  injected  into  and  withdrawn 

I'om  reservoir,  cushion,  and  working  gas  volumes  for  each 
I  eservoir 

(b)  Records  containing  information  relating  to  reservoir  gas 
I  jakage,  showing  the  total  gas  leakage,  and  recycled  gas. 

(c)  Records  on  back  pressure  tests  field  data  

(d)  Records  on  back  pressure  test  results,  gas  analysis  

Main  enance  work  orders  and  job  orders: 

(a)  Authorizations  for  expenditures  for  maintenance  work  to  be 
(overed  by  work  orders,  including  memoranda  showing  the 
( istimates  of  costs  to  be  incurred. 

(b)  Wori<  order  sheets  to  which  are  posted  in  detail  the  entries 
r  labor,  material,  and  other  charges  in  connection  with 

I  fiaintenance,  and  other  wori<  pertaining  to  natural  gas  com- 
lany  operations. 

(c)  Summaries  of  expenditures  on  maintenance  and  job  or- 
I  lers  and  clearances  to  operating  other  accounts  (exclusive 
I  if  plant  accounts). 


Retention  period 


If  the  measurement  data  have 
destroy  after  7  months. 

If  the  measurement  data  have 
destroy  after  7  months. 

If  the  measurement  data  have 
destroy  after  7  months. 

If  the  measurement  data  have 
destroy  after  7  months. 

If  the  measurement  data  hava 

destroy  after  7  months. 
If  the  measurement  data  have 

destroy  after  7  months. 
If  the  measurement  data  have 

destroy  after  7  months. 
If  the  measurement  data  have 

destroy  after  7  months. 
If  the  measurement  data  have 

destroy  after  7  months. 
If  the  measurement  data  have 

destroy  after  7  months. 

1  year  after  reservoir,  field,  or 
doned. 


not  been  disputed  or  adjusted, 
not  been  disputed  or  adjusted, 
not  been  disputed  or  adjusted, 

not  been  disputed  or  adjusted, 

not  been  disputed  or  adjusted, 
not  been  disputed  or  adjusted, 
not  been  disputed  or  adjusted, 
not  been  disputed  or  adjusted, 
not  t>een  disputed  or  adjusted, 
not  been  disputed  or  adjusted. 

relevant  storage  area  is  aban- 


1  year  after  reservoir,  field,  or  relevant  storage  area  is  aban- 
doned. 
1  year  or  until  superseded. 
1  year  or  until  superseded. 

5  years. 


5  years. 


5  years. 


PLANT  AND  DEPRECIATION 


16 


17 


Plan  ledgers: 

(a)  Ledgers  of  rtatural  gas  company's  plant  accounts  including 
and  and  other  detailed  ledgers  showing  the  cost  of  plant  by 
:lass. 

(b)  Continuing  plant  inventory  ledger,  txx)k  or  card  records 
showing  description,  location,  quantities,  cost,  etc.,  of  phys- 

::al  units  (or  items)  of  natural  gas  plant  owned. 
Con;  truction  work  in  progress  ledgers: 
(a  Construction  wori(  in  progress  ledgers  


(b  Work  order  sheets  to  which  are  posted  in  summary  form 
)r  in  detail  the  entries  for  labor,  materials,  and  other 
;harges  for  natural  gas  company's  plant  additions  and  the 
jntries  closing  the  work  orders  to  plant  in  sen/ice  at  com- 
)letion. 

(c  Authorizations  for  expenditures  for  additions  to  natural  gas 
;ompany  plant,  including  memoranda  showing  the  detailed 
jstimates  of  cost,  and  the  bases  therefor  (including  original 
ind  revised  or  subsequent  authorizations). 

(d  Requisitions  and  registers  of  authorizations  for  natural  gas 
;ompany  plant  expenditures. 

(e  Completion  or  performance  ref>orts  showing  comparison 
setween  authorized  estimates  and  actual  expenditures  tor 
tatural  gas  company  plant  additions. 


25  years. 


25  years. 


5  years  after  clearance  to  the  plant  account,  provided  continuing 

plant  inventory  records  are  maintained;  otherwise  5  years 

after  plant  is  retired. 
5  years  after  clearance  to  the  plant  account,  provided  continuing 

plant  inventory  records  are  maintained:  othenwise  5  years 

after  plant  is  retired. 


5  years  after  clearance  to  the  plant  account,  provided  continuing 
plant  inventory  records  are  maintained;  otherwise  5  years 
after  plant  is  retired. 

5  years  after  clearance  to  the  plant  account,  provided  continuing 

plant  inventory  records  are  maintained;  otherwise  5  years 

after  plant  is  retired. 
5  years  after  clearance  to  the  plant  account,  provided  continuing 

plant  inventory  records  are  maintained;  othenwise  5  years 

after  plant  is  retired. 
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Item  No. 


Description 


Retention  period 


18 


19 


20 


21 


22 


23 


24 


25 


(f)  Analysis  or  cost  reports  showing  quantities  of  materials 
used,  unit  costs,  number  of  man-hours  etc.,  in  connection 
with  completed  construction  project. 

(g)  Records  and  reports  pertaining  to  progress  of  construction 
work,  the  order  in  which  jobs  are  to  be  completed,  and  simi- 
lar records  which  do  not  form  a  basis  of  entries  to  the  ac- 
counts. 

(h)  Well-drilling  logs  and  well  construction  records 

Retirement  wori<  in  progress  ledgers,  wori<  orders,  and  supple- 
mental records: 

(a)  Work  order  sheets  to  which  are  posted  the  entries  for  re- 
moval costs,  materials  recovered,  and  credits  to  natural  gas 
company  plant  accounts  for  cost  of  plant  retirement. 

(b)  Authorizations  for  retirement  of  natural  gas  company  plant, 
including  memoranda  showing  the  basis  for  determination  of 
cost  of  plant  to  be  retired,  and  estimates  of  salvage  and  re- 
moval costs. 

(c)  Registers  of  retirement  work  

Summary  sheets,  distriljution  sheets,  reports,  statements,  and 

papers  directly  supporting  debits  and  credits  to  natural  gas 
company  plant  accounts  not  covered  by  construction  or  retire- 
ment wori<  orders  and  their  supporting  records. 
Appraisals  and  valuations: 

(a)  Appraisals  and  valuations  made  by  the  company  of  its 
properties  or  investments  or  of  the  properties  or  invest- 
ments of  any  associated  companies.  Includes  all  records 
essential  thereto. 

(b)  Determinations  of  amounts  by  which  properties  or  invest- 
ments of  the  company  or  any  of  its  associated  companies 
will  be  either  written  up  or  written  down  as  a  result  of: 

(1)  Mergers  or  acquisitions  

(2)  Asset  impairments  

(3)  Other  bases  

The  original  or  reproduction  of  engineering  records,  drawings, 

and  other  supporting  data  for  proposed  or  as-constructed  gas 
facilities:  Maps,  diagrams,  profiles,  photographs,  field  survey 
notes,  plot  plan,  detail  drawings,  records  of  engineering  stud- 
ies, and  similar  records  showing  the  location  of  proposed  or 
as-constructed  facilities. 
Contracts  relating  to  natural  gas  plant: 

(a)  Contracts  relating  to  acquisition  or  sale  of  plant  

(b)  The  primary  records  of  gas  acreage  owned,  leased  or 
optioned  excluding  deeds  and  leases  but  including  such 
records  as  lease  sheets,  leasehold  cards,  and  option  agree- 
ments. 

Records  pertaining  to  reclassification  of  natural  gas  plant  ac- 
counts to  conform  to  prescribed  systems  of  accounts  including 
supporting  papers  showing  the  bases  for  such  reclassifica- 
tions. 

Records  of  accumulated  provisions  for  depreciation  and  deple- 
tion of  gas  plant  and  supporting  computation  of  expense: 

(a)  Detailed  records  or  analysis  sheets  segregating  the  accu- 
mulated depreciation  according  to  functional  classification  of 
plant. 

(b)  Records  reflecting  the  service  life  of  property  and  the  per- 
centage of  salvage  and  cost  of  removal  for  property  retired 
from  each  account  for  depreciable  natural  gas  plant. 


5  years  after  clearance  to  the  plant  account,  provided  continuing 
plant  inventory  records  are  maintained;  ott>erwise  5  years 
after  plant  is  retired. 

Destroy  at  option. 


1  year  after  field  or  well  is  abandoned. 


5  years  after  plant  is  retired. 


5  years  after  plant  is  retired. 


5  years. 
5  years. 


3  years  after  appraisal. 


10  years  after  completion  of  transaction  or  as  ordered  by  the 

Commission. 
1 0  years  after  recognition  of  asset  impairment. 
1 0  years  after  the  asset  was  written  up  or  down. 
Retained  until  retired  or  abandoned. 


6  years  after  plant  is  retired  or  sold. 
6  years  after  plant  is  retired  or  sold. 


6  years. 


25  years. 
25  years. 


PURCHASES  AND  STORES 


Procurement: 
(a)  Agreements  entered  into  for  the  acquisition  of  goods  or  the 
performance  of  services.  Includes  all  forms  of  agreements 
not  specifically  set  forth  in  Subsection  7  such  as  but  not  lim- 
ited to:  letters  of  intent,  exchange  of  correspondence,  mas- 
ter agreements,  term  contracts,  rental  agreements,  and  the 
various  types  of  purchase  orders:  i 

(1)For  goods  or  services  relating  to  plant  construction  j  6  years. 

(2)  For  other  goods  or  services  I  6  years. 
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Item  No. 


Description 


Retention  period 


26  . 

27  .. 

28. 


(b)  Supporting  documents  including  accepted  and  unaccepted 
tids  or  proposals  (summaries  of  unaccepted  bids  or  pro- 
posals may  be  kept  in  lieu  of  originals)  evidencing  all  rel- 
e  vant  elements  of  the  procurement. 
Mateiial  ledgers:  ledger  sheets  of  materials  and  supplies  re- 

cer^ed,  issued,  and  on  hand. 
Mateiials  and  supplies  received  and  issued:  Records  showing 
the  detailed  distribution  of  materials  and  supplies  issued  dur- 
ing accounting  periods. 
Reco  ds  of  sales  of  scrap  and  materials  and  supplies: 

(a)  Authorization  for  sale  of  scrap  and  materials  and  supplies. 

(b)  Contracts  for  sale  of  scrap  a  materials  and  supplies 


6  years. 

6  years  after  the  date  records/ledgers  were  created. 
6  years. 


3  years. 
3  years. 


REVENUE  ACCOUNTING  AND  COLLECTION 


29 

30 

31 
32 
33 


ing 

tio) 

Rate 


tiofs 


Customers'  service  applications  and  contracts:  Contracts,  includ- 
amendments  for  extensions  of  service,  for  which  contribu- 

are  made  by  customers  and  others, 
schedules:  General  files  of  published  rate  sheets  and 
sct^ules  of  natural  gas  company  service  (including  sched- 
uie$  suspended  or  superseded). 
Maxirtium  demand,  pressure,  temperature,  and  specific  gravity 

chc  rts  and  demand  meter  record  card. 
Miscellaneous  billing  data:  Billing  department's  copies  of  con- 

tra(  Its  with  customers  (other  than  contracts  in  general  files). 
Reveiue  summaries:  Summaries  of  monthly  operating  revenues 
actording  to  classes  of  service.  Including  summaries  of  for- 
feit »d  discounts  and  penalties. 


4  years  after  expiration. 


6  years  after  published  rate  sheets  and  schedules  are  super- 
seded or  no  longer  used  to  charge  for  services. 

If  the  measurement  data  have  not  t>een  disputed  or  adjusted, 

destroy  after  7  months. 
Destroy  at  option. 

5  years. 


TAX 


34 


Tax  rfecords: 

(a)  Copies  of  tax  retums  and  supporting  schedules  filed  with 
t  ixing  authorities,  supporting  working  papers,  records  of  ap- 
( eals  of  tax  bills,  and  receipts  for  payment.  See  Subsection 

1  (b)  for  vouchers  evidencing  disbursements: 

(h )  Income  tax  retums 

( ?)  Property  tax  retums 

( i)  Sales  and  other  use  taxes 

( i)  Other  taxes 

( >)  Agreements  between  associate  companies  as  to  alloca- 
tion of  consolidated  income  taxes. 

(^)  Schedule  of  alkxation  of  consolidated  Federal  income 
taxes  among  associate  companies. 

(b)  Filings  with  taxing  authorities  to  qualify  employee  benefit 
( lans. 

(c)  Information  retums  and  reports  to  taxing  authorities 


2  years  after  final  tax  liability  is  determined. 
2  years  after  final  tax  liability  is  determined. 
2  years. 

2  years  after  final  tax  liability  is  determined. 
2  years  after  final  tax  liability  is  determined. 

2  years  after  final  tax  liability  is  determined. 
5  years  after  discontinuance  of  plan. 

3  years  after  final  tax  liability  is  determined. 


TREASURY 


35 


36 


37 


State  nents  of  funds  and  deposits: 

(a)  Statements  of  periodic  deposits  with  fund  administrators  or 
t  ustees. 

(b)  Statements  of  periodic  withdrawals  from  fund „... 

(c)  Statements  prepared  by  fund  administrator  or  trustees  of 
ind  activity  including: 

)  Beginning  of  the  year  fund  balance; 

I)  Deposits  with  the  fund; 

I)  Acquisition  of  Investments  held  by  the  fund; 

i)  Dispositk>n  of  investments  held  by  tfie  fund; 

Distxirsements  from  the  fund,  including  party  to  whom 
disbursement  was  made;  and, 
i)  End  of  year  fund  balance 
Records  of  deposits  with  banks  and  otfiers: 
(a)  Statements  from  depositories  showing  the  details  of  funds 
tiBceived,  disbursed,  transferred,  and  balances  on  deposit. 


(b) 


Race  rds  of  receipts  and  disbursements: 

(a)  Daily  or  other  periodic  statements  of  fund  receipts  or  dis- 
l  ursements. 

(b)  Records  or  periodic  statements  of  outstanding  vouchers, 
(jhecks,  drafts,  etc.,  issued  and  not  presented. 


Check  stubs,  registers,  or  other  records  of  checks  issued 


Retain  records  for  the  most  recent  3  years. 

Retain  records  for  tfie  most  recent  3  years. 

Retain  records  until  the  fund  is  dissolved  or  terminated. 


Destroy  at  option  after  completion  of  audit  by  independent  ac- 
countants. 
3  years. 

Destroy  at  option  after  completion  of  annual  audit  by  inde- 
pendent accountants. 

Destroy  at  option  after  completion  of  annual  audit  by  inde- 
pendent accountants. 
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Item  No. 


Schedule  of  Records  and  Periods  of  Retention — Continued 


Description 


(c)  Reports  of  associates  showing  worlcing  fund  transactions 
and  sumnriaries  thereof. 

(d)  Reports  of  revenue  collections  by  field  cashiers,  pay  sta- 
tions, etc. 


Retention  period 


Destroy  at  option  after  completion  of  annual  audit  by  inde- 
pendent accountants. 

Destroy  at  option  after  completion  of  annual  audit  by  inde- 
pendent accountants. 


MISCELLANEOUS 


38 
39 

40 
41 
42 


Statistics:  Financial,  operating,  and  statistical  reports  used  for  in- 
temal  administrative  or  operating  purposes. 

Budgets  and  other  forecasts  (prepared  for  internal  administrative 
or  operating  purposes)  of  estimated  future  income,  receipts, 
and  expenditures  in  connection  with  financing,  construction 
and  operations,  including  acquisitions  and  disposals  of  prop- 
erties or  Investments. 

Records  of  predecessor  companies 

Reports  to  Federal  and  State  regulatory  commissions  including 
annual  financial,  operating,  and  statistical  reports. 

Advertising:  Copies  of  advertisements  by  or  for  the  company  on 
behalf  of  Itself  or  any  associate  company  In  newspapers, 
magazines,  and  other  publications.  Including  costs  and  other 
records  relevant  thereto  (excluding  advertising  of  appliances, 
employment  opportunities,  routine  notices,  and  invitations  for 
bids  all  of  which  may  be  destroyed  at  option). 


5  years. 
3  years. 


Retain  consistent  with  the  requirements  for  the  same  types  of 

records  of  the  natural  gas  company. 
5  years. 

2  years. 


9.  Part  356  is  revised  to  read  as 
follows:' 

PART  356— PRESERVATION  OF 
RECORDS  FOR  OIL  PIPELINE 
COMPANIES 

Sec. 

356.1  Promulgation 

356.2  General  instructions. 

356.3  Preservation  of  records  for  oil  pipeline 
companies. 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
1-27;  E.G.  12009,  3  CFR  1978  Comp.  p.  142. 

§  356.1     Promulgation. 

This  part  is  prescribed  and 
promulgated  as  the  regulations 
governing  the  preservation  of  records  by 
oil  pipeline  companies  subject  to  the 
jurisdiction  of  the  Commission,  to  the 
extent  and  in  the  manner  set  forth 
therein.  This  part  is  applicable  as  of  the 
date  the  oil  pipeline  company  becomes 
subject  to  the  jiu-isdiction  of  the 
Commission. 

§  356.2    General  instructions. 

(a)  Scope  of  this  part.  (1)  The 
regulations  in  this  part  apply  to  all 
books  of  account  and  other  records 
prepared  by  or  on  behalf  of  the  oil 
pipeline  companies. 

(2)  The  regulations  in  this  part  must 
not  be  construed  as  excusing 
compliance  with  other  lawful 
requirements  of  any  other  governmental 
body.  Federal  or  State,  prescribing  other 
record  keeping  requirements  or  for 
preservation  of  records  longer  than 
those  prescribed  in  this  part. 

(3)  To  the  extent  that  any  Commission 
regulations  may  provide  for  a  different 
retention  period,  the  records  should  be 


retained  for  the  longer  of  the  retention 
periods. 

(4)  Unless  otherwise  specified  in  the 
schedule  in  §  356.3,  duplicate  copies  of 
records  may  be  destroyed  at  any  time. 
Provided,  however,  that  such  duplicate 
copies  must  not  contain  significant 
information  not  shown  on  the  originals. 

(5)  Records  other  than  those  listed  in 
the  schedule  may  be  destroyed  at  the 
option  of  the  oil  pipeline  company. 
Provided,  however,  that  records  which 
are  used  in  lieu  of  those  listed  must  be 
preserved  for  the  periods  prescribed  for 
the  records  used  for  substantially 
similar  purposes  and  that  retention  of 
records  pertaining  to  added  services, 
functions,  plant,  etc.,  the  establishment 
of  which  cannot  be  presently  foreseen, 
must  conform  to  the  principles 
embodied  herein. 

(6)  Notwithstanding  the  provision  of 
the  records  retention  schedule,  the 
Conunission  may,  upon  request  of  the 
oil  pipeline  company,  authorize  shorter 
retention  periods  for  any  records  listed 
in  §  356.3.  The  oil  pipeline  companies 
must  show  that  the  longer  retention 
periods  are  no  longer  necessary  or 
appropriate  to  protect  the  public 
interest,  investors,  or  consumers.  A 
waiver  from  any  provision  of  these 
regulations  may  be  made  by  the 
Commission  upon  its  own  initiative  or 
upon  submission  of  a  written  request  by 
the  company.  Each  request  for  waiver 
must  demonstrate  that  unusual 
circumstances  warreint  a  departure  from 
prescribed  retention  periods, 
procedures,  or  techniques,  or  that 
compliance  with  such  prescribed 


requirements  would  impose  an 
imreasonable  biuden  on  the  company. 

(b)  Designation  of  supervisory  official. 
Each  oil  pipeline  company  isubject  to 
the  provision  of  this  Part  must  designate 
one  or  more  persons  to  supervise  the  oil 
pipeline  company's  program  for 
preservation  and  authorized  destruction 
of  records. 

(c)  Protection  and  storage  of  records. 
Each  oil  pipeline  company  subject  to 
these  regulations  must  provide 
reasonable  protection  for  records.  The 
records  must  have  protections  from  fire, 
floods,  and  other  hazards.  Storage 
spaces,  will  also  prevent  unnecessary 
exposiue  to  deterioration  from  excessive 
humidity,  dryness,  or  lack  of  proper 
ventilation. 

(d)  Record  storage  media.  (1)  Each  oil 
pipeline  company  has  the  flexibility  to 
select  its  own  storage  media. 

(2)  The  storage  media  must  have  a  life 
expectancy  at  least  equal  to  the 
applicable  record  retention  period 
provided  in  §  356.3  unless  there  is  a 
quality  transfer  from  one  media  to 
another  with  no  loss  of  data. 

(3)  Each  oil  pipeline  company  is 
required  to  implement  internal  control 
procediu-es  that  assure  the  reliability  of 
and  ready  access  to  data  stored  on 
machine  readable  media,  internal 
control  procedures  must  be  documented 
by  a  responsible  supervisory  official. 

(e)  Destruction  of  records.  Oil 
pipeline  companies  may  use  any 
appropriate  method  to  destroy 
permitted  records. 

(f)  Premature  destruction  or  loss  of 
records.  When  records  are  destroyed  or 
lost  before  the  expiration  of  the 
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prescribed 
certified 
be  determined, 
and  describing 
accidental  or 
destruction  or 
the  Conunissioi  i 
from  the  date  o 
destruction. 

(g)  Retention 
"Destroy  at 
constitutes  au 
of  records  at 
it  does  not 
retention 
such  records  in 
regulatory 

(h)  Records  o 
associated 
companies  mus  t 
of  records  of 
associated 
indicated  in  § 
able  to  readily 
information  as 
transaction,  the 
accounts  used 
transactions. 

(i)  Index  q 
companies  mu^ 
records  so  they 
identified  and 
Commission 

(j)  Rate  case 
in  §  356.3  showjs 
designated 
However,  not  w 


of  retention,  a 
statemfent  listing,  as  far  as  may 
the  records  destroyed, 
he  circumstances  of 
premature 
must  be  filed  with 
within  ninety  (90)  days 
discovery  of  such 


oeriods  designated 

"Destroy  at  option" 
tHorization  for  destruction 
mj  nagements'  discretion  if 
conflict  with  other  legal 

or  usefulness  of 
satisfying  pending 

or  directives. 
■  services  performed  by 
com  janies.  Oil  pipeline 

assure  the  availability 
performed  by 
for  the  periods 
.3  as  necessary  to  be 
Ornish  detailed 
o  the  nature  of 
involved,  and  the 
tb  record  the 


opt  on 


requii  ements  i 


sei  vices 

com  >anies 

3  56. 


mmimum 
this  regulation, 
company  intern  1 
current,  pendii  g 


)frefords.  Oil  pipeline 

arrange,  file,  and  index 
may  be  readily 
iiade  available  to 
re  )resentatives. 

The  schedule  of  records 
the  periods  of  time  that 
recc^-ds  must  be  preserved. 

ithstanding  the 
reterilion  periods  provided  in 
if  an  oil  pipeline 
s  to  reflect  costs  in  a 
or  future  rate  case,  or 


if  an  oil  pipeline  company  has 
abandoned  or  retired  plant  subsequent 
to  the  test  period  of  its  last  rate  case,  it 
must  retain  the  appropriate  records  to 
support  the  costs,  and  adjustments 
proposed  in  the  next  or  current  rate 
case. 

(k)  Pending  complaint  litigation  or 
governmental  proceeding. 
Notwithstanding  the  minimum 
requirements,  if  an  oil  pipeline 
company  is  involved  in  pending 
litigation,  complaint  proceedings, 
proceedings  remanded  by  the  court,  or 
governmental  proceedings,  it  must 
retain  all  relevant  records. 

(1)  Companies  going  out  of  business. 
The  records  referred  to  in  these 
regulations  may  be  destroyed  after 
business  is  discontinued  and  the 
company  is  completely  liquidated.  The 
records  may  not  be  destroyed  until 
dissolution  is  final  and  all  transactions 
are  completed.  When  a  company  is 
merged  with  another  company  under 
jurisdiction  of  the  Commission,  the 
successor  company  must  preserve 
records  of  the  merged  company  in 
accordance  with  this  part. 

(m)  Ufe  or  mortality  study  data.  Life 
or  mortality  study  data  for  depreciation 
purposes  must  be  retained  for  25  years 
or  for  10  years  after  plant  is  retired. 

§  356.3    Preservation  of  records  for  oil 
pipeline  companies. 

Table  of  Contents 

Corporate  and  General 

1.  Incorporation  and  reorganization 

2.  Minutes  to  directors' 


3.  Titles,  franchises,  and  authorities. 

4.  Contracts  and  agreements. 

5.  Accountant's,  auditor's,  and  inspector's 

reports. 

Treasury 

6.  Long-term  debt  records. 
Financial  Accounting 

7.  Ledgers. 

8.  Journals. 

9.  Vouchers. 

10.  Accounts  receivable. 

11.  Records  of  accounting  codes  and 

instructions. 

Property  and  Equipment 

12.  Property  records. 

13.  Engineering  records. 

Personnel  and  Payroll 

14.  Payroll  records. 

15.  Copies  of  returns  and  schedules.' 

16.  Information  returns. 

Purchase  and  Stores 

17.  Material  ledger. 

18.  Inventories. 

Transportation 

19.  Oil  and  other  products  stocks. 
Tariffs  and  Rates 

20.  Official  file  copies  of  tariffs. 

21.  Authorities  and  supporting  papers  for 

transportation. 

22.  Copies  of  concurrences  and  powers  of 

attorney. 

23.  Correspondence  and  working  papers  in 

connection  with  the  making  of  rates. 

Reports  and  Statistics 

24.  Reports  to  Federal  Energy  Regulatory 

Commission  and  other  regulatory  bodies. 


Schedule  of  Records  and  Periods  of  Retention 


Item  No. 


Description 


Retention  period 


CORPORATE  AND  GENERAL 


2 
3 


(a) 

(b) 


other 
Titles 
(a) 


Incorp  }ration  and  reorganization: 

(Jharler  of  certificate  ot  incorporation  and  amendments  

I  egal  documents  related  to  mergers,  consolidations,  reorga- 
ni  lations,  receiverships,  and  similar  actions  which  effect  the 
Id  sntity  or  organization  of  the  company. 
Minutes  to  Directors',  Executive  Committees',  Stockholders',  and 
corporate  meetings, 
franchises,  and  authorities: 

>rtificates  of  public  convenience  and  necessity  issued  by 
re  gulating  bodies. 
Operating  authorizations  and  exemptions  to  operate  issued 
regulating  bodies. 

iJopies  of  formal  orders  of  regulatory  bodies  served  upon 
company. 

)eeds,  charters,  and  other  title  papers  

Contri  cts  and  agreements: 

Contracts  and  related  papers  for  transactions  which  are 
SI  ibject  to  the  provisions  of  the  Clayton  Antitrust  Act  (15  USC 
211). 

(b)  Service  contracts,  such  as  for  operational  management,  ac- 
counting, financial  or  legal  service,  and  agreements  with 
a  lents. 


(b) 
t 

(c) 
t 

(d) 
onti 
(a) 


b] 


the 


Permanently  or  at  termination  of  the  corporation's  existence. 
Permanently  or  at  termination  of  the  corporation's  existence 


5  years. 

Until  expiration  or  cancellation. 
Until  expiration  or  cancellation. 
1  year  after  expiration  or  cancellation. 

3  years  after  disposition  of  property. 

4  years  after  expiration,  provided  there  is  no  pending  litigation  or 
governmental  Inquiry  or  proceeding  involved. 

3  years  after  expiration  or  temnlnation. 
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Schedule  of  Records  and  Periods  of  Retention — Continued 


Item  No. 

Description 

Retention  period 

(c)  Contracts  and  other  agreements  relating  to  the  construction, 

3  years  after  expiration  or  termination. 

acquisition  or  sale  of  real  property  and  equipment  except  as 

otherwise  provided  in  (a)  above. 

5 

Accountant's,  auditor's,  and  inspector's  reports; 

(a)  Certifications  and  reports  of  examinations  and  audits  con- 

3 years. 

ducted  by  public  and  certified  public  accountants. 

(b)  Reports  of  examinations  and  audits  conducted  by  internal 

3  years. 

auditors,  time  inspectors,  weight  Inspectors,  and  others. 

TREASURY 


Long-term  debt  records: 
(a)  Bond  indentures,  underwriting, 
term  credit  agreements. 


mortgage,  and  other  long- 


6  years  after  redemption. 


FINANCIAL  ACCOUNTING 


10 
11 

12 


Ledgers: 

(a)  General  and  subsidiary  ledgers  with  indexes  thereto  

(b)  Balance  sheets  and  trial  balance  sheets  of  general  and 
subsidiary  ledgers. 

Journals: 

(a)  General  journals 

(b)  Subsidiary  journals  and  any  supporting  data,  except  as  oth- 
enwlse  provided  for,  necessary  to  explain  joumal  entries. 

(c)  Schedules  of  recurring  or  standard  joumal  entries  with  entry 
Identifications. 

Vouchers: 

(a)  Voucher  registers  or  equivalent 

(b)  Paid  and  cancelled  vouchers,  expenditure  authorizations, 
detailed  distribution  sheets,  and  other  supporting  data  Includ- 
ing original  bills  and  Invoices,  except  as  otherwise  provided 
herein. 

Accounts  receivable,  record,  or  register  of  accounts  receivable  .... 

Records  ot  accounting  codes  and  instructions  


3  years. 
3  years. 


3  years. 
3  years. 


Until  superseded. 


5  years. 
5  years. 


3  years  after  settlement. 
3  years  after  discontinuance. 


PROPERTY  AND  EQUIPMENT 


13 


Property  records: 

(a)  Records  which  maintain  complete  information  on  cost  or 
other  value  of  all  real  property  or  equipment. 

(b)  Records  and  additions  and  betterments  made  to  property 
and  equipment. 

(c)  Records  pertaining  to  retirements  and  replacements  of 
property  and  equipment. 

(d)  Records  pertaining  to  depreciation:. 

(1)  When  group  method  and  depreciation  rates  are  pre- 
scribed by  the  Commission. 

(2)  Other 

(e)  Records  of  equipment  number  changes 

(f)  Records  of  motor  and  engine  changes  ., 

(g)  Files  of  detailed  authorizations  for  expenditures,  wortc  or  job 
orders  showing  estimated  costs  of  additions  and  betterments, 
extensions,  replacements,  major  repairs  and  dismantlements, 
approved  by  proper  officials,  together  with  supporting  data. 

(h)  Periodical  inventories  of  property  and  equipment  

Engineering  records: 

(a)  Plans  and  specifications  

(b)  Estimates  of  wort<,  engineering  studies,  construction  bids, 
and  similar  data  pertaining  to  property  changes  actually 
made. 


3  years  after  disposition  of  property. 
3  years  after  disposition  of  property. 
3  years  after  disposition  of  property. 

3  years  after  disposition  of  property. 

3  years  after  disposition  of  property. 
3  years  after  disposition  of  property. 
Destroy  at  option. 
3  years  after  disposition  of  property. 

3  years  after  prior  inventory. 

3  years  after  the  disposition  of  the  property. 
15  years. 


PERSONNEL  AND  PAYROLL 


14 


Payroll  records: 
(a)  Registers,  abstracts,  or  summaries  showing  eamings,  de- 
ductions, and  amounts  paid  to  each  employee  by  pay  peri- 
ods. 


3  years. 


(b)  Records  showing  the  detailed  distribution  of  salaries  and 
wages  to  various  accounts. 


3  years. 


1502 


Item  No. 


15 


16 

17 
18 


19 


20 

21 

22 
23 
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Description 


Retention  period 


TAXES 


Copies  of  tax  returns  and  supporting  schedules  filed  with  taxing 
authjrities,  supporting  working  papers,  records  of  appeals  of 
tax  )ills,  and  receipts  for  payment.  See  Subsection  9(b)  for 
vouc  hers  evidencing  disbursements: 

(a)  li  icome  tax  retums 

(b)  F  roperty  tax  retums 

(c)  S  ales  and  other  use  taxes 

(d)  C  Iher  taxes 

(e)  /.greements  between  associate  companies  as  to  allocation 
of  consolidated  income  taxes. 

(f)  S  jhedule  of  allocation  of  consolidated  Federal  income  taxes 
an  long  associate  companies. 

Informi  ition  retums  and  reports  to  taxing  authorities 


3  years  after  final  tax  liability  is  determined. 
3  years  after  final  tax  liability  is  determined. 
3  years  final  tax  liability  is  determined. 
3  years  after  final  tax  liability  is  determined 
3  years  after  final  tax  liability  is  determined. 

3  years  after  final  tax  liability  is  determined. 

3  years,  or  for  the  period  of  any  extensions  granted  for  audits. 


PURCHASE  AND  STORES 


Material  ledger,  records  of  material  and  supplies  on  hand  at  all 
local  ions. 

InvenU  ries:  General  Inventories  of  material  and  supplies  on 
han( .  with  record  of  adjustments  between  accounts  required  to 
brin(  stores  records  into  agreement  with  physical  inventories. 


2  years. 
2  years. 


TRANSPORTATION 


Oil  an<  other  products  stocks  and  movement  pipelines  only^ 

(a)  Records  and  receipts,  deliveries,  pumpings,  stocks,  and 
o\i  er  and  short. 

(b)  ^un  tickets  showing  quantities  by  tank  measurement  of 
m  iter  reading  of  oil  and  other  products  received  into  the  de- 
liv  3red  from  company's  lines. 

(c)  Statements  of  oil  and  oil  products  consumed  as  fuel  includ- 
ing quantity  value,  and  where  consumed. 

(d)  5  tatement  of  oil  and  other  products  lost  by  line  breaks  and 
le;  iks  including  quantity,  value,  and  location  of  breaks  and 
leiks. 

(e)  I  leports  of  power  fumished  by  producers:  monthly  reports 
of  the  quantity  of  oil  run  in  connection  with  which  power  was 
fu  nished  by  producers,  and  records  of  payment  for  such 
pcwer 

(f)  R  Bcords  of  producers'  property  identifying  ownership  and  lo- 
cation  tor  producers'  tanks  or  wells  to  which  canier's  lines 
ar }  connected. 

(g)  [  livision  or  other  periodical  inventory  reports  of  oil  and  other 
pr  xlucts  on  hand. 

(h)  [  (ivision  orders:  Directions  received  by  carrier  as  to  the  divi- 

si<  in  of  interest  and  to  whose  account  transported  oil  should 

bq  credited, 
(i)  Directions  received  by  the  carrier  for  the  transfer  of  division 

or  Jer  interests  from  one  interest  owner  to  another, 
(j)  Tansfer  orders  for  the  transfer  of  ownership  of  oil  or  other 

pr  jducts  in  carrier's  custody. 


for 
Copies 


3  years. 
3  years. 

3  years. 
3  years. 

3  years. 

3  years  after  disconnection. 

3  years. 

3  years  after  discontinuam^e. 

3  years  after  discontinuance. 
3  years. 


TARIFFS  AND  RATES 


fee  I 


Official  file  copies  of  tariffs,  classifications,  division  sheets,  and 

circi  lars  relative  to  the  transportation  of  property. 
Authorities  and  supporting  papers  for  transportation  of  property 
or  at  reduced  rates. 

of  concurrences  and  powers  of  attorney  

Correixjndence  and  worthing  papers  in  connectkjn  with  the  mak- 
3f  rates  and  compliance  of  tariffs,  classifications,  division 
shefts,  and  circulars  affecting  the  transportation  of  property. 


3  years  after  expiration  or  cancellation. 

3  years. 

2  years  after  expiration  or  cancellation. 
2  years  after  cancellation  of  tariff. 


24 


REPORTS  AND  STATISTICS 


Repors  to  Federal  Energy  Regulatory  Commission  and  other 
regi  latory  bodies,  annual  financial,  operating  and  statistk^al  re- 
port i,  file  copies,  and  supporting  data. 


5  years. 
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Appendix  A— Current  and  Proposed  Records  Retention  Requirements  (18  CFR  Part  125.3) 

Item  No.                    Description 

Current  retention  period  18 
CFR  125.3 

1 
Proposed  retention  period                 Summary  of  changes 

CORPORATE  AND  GENERAL                                                                                                              | 

1  Reports   to    stockholders:    An- 

Retain   until    receipt   of   FERC 

5  years 

Remove  tie  to  FERC  audit  re- 

nual reports  or  statements  to 

audit    report    or    two    years 

port  and  set  fixed  time  pe- 

stockholders. 

after     auditors'     exit     con- 
ference,    whichever     comes 

riod. 

first. 

2  Organizational  documents: 

(a)   Minute   books  of  stock- 

50 years  or  termination  of  the 

5  years  or  termination  of  the 

Reduced  by  45  years. 

holders',  directors',  and  di- 

corporation's          existence, 

corporation's           existence, 

rectors'    committee    meet- 

whichever occurs  first. 

whichever  occurs  first. 

ings. 

(b)  Titles,  franchises,  and  li- 

6 years  after  final  non-appeal- 

6 years  after  final  non-appeal-  j  No  change.                                             | 

censes:   Copies  of  formal 

able  order. 

able  order. 

orders  of  regulatory  com- 

missions served  upon  the 

" 

utility. 

3  Contracts  and  agreements  (ex- 

cept  contracts   provided   for 

' 

elsewhere): 

(a)   Service   contracts,   such 

6  years  after  expiration  or  can- 

All   contracts,    related    memo- 

Reduced by  3  years. 

as    for    management,    ac- 

cellation. See  Sec.  125.2(j). 

randa  and   revisions   should 

counting      and      financial 

be  retained  for  3  years  after 

services. 

expiration  or  until  the  conclu- 
sion of  any  contract  disputes 
pertaining  to  such  contracts, 
whichever  is  later. 

(b)  Contracts  with  other  utili- 

6 years  after  expiration  or  can- 

All   contracts,    related    memo-    Reduced  by  2  years. 

ties  for  the  purchase,  sale 

cellation. 

randa   and   revisions   should  j 

or  interchange  of  product. 

be  retained  for  4  years  after 
expiration  or  until  the  conclu- 
sion of  any  contract  disputes 
or  governmental  proceedings 
pertaining  to  such  contracts, 
whichever  is  later. 

(c)  Memoranda  essential  to 

For  the  same  periods  as  con- 

For the  same  periods  as  con- 

No change. 

clarifying  or  explaining  pro- 

tracts to  which  they  relate. 

tracts  to  which  they  relate. 

visions  of  contracts  listed 

above. 

(d)  Card  or  book  records  of 

For  the  same  periods  as  con-  j  For  the  same  periods  as' con- 

No change. 

contracts,      leases,      and 

tracts  to  which  they  relate. 

tracts  to  which  they  relate. 

agreements   made,    show- 

ing   dates    of    expirations 

and   of    renewals,    memo- 

randa of  receipts  and  pay- 

ments   under    such    con- 

tracts. 

4  Accountants'  and  auditors'  re- 

ports: 

(a)  Reports  of  examinations 

7  years  after  date  of  report  or 

5  years  after  the  date  of  the  re- 

Reduced by  2  years. 

and  audits  by  accountants 

Commission  audit,  whichever 

port. 

and  auditors  not  in  the  reg- 

comes last. 

ular  employ   of  the   utility 

(such  as  reports  of  public 

accounting  finns  and  com- 

■ 

^  ■ 

mission  accountants). 

(b)  Internal  audit  reports  and 

7  years  after  the  date  of  the  re- 

5 years  after  the  date  of  the  re-    Reduced  by  2  years. 

work  papers. 

port. 

port. 

*■, 

■ 

• 
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Item  No. 


Description 


Current  retention  period  1 8 
CFR  125.3 


Proposed  retention  period 


Summary  of  changes 


7 
6 


9  . 
10 

11 


AUTOMATIC  DATA  PROCESSING 


Automi  itic 


reco  ds 


data  processing 
(retain  original 
source  data  used  as  input  for 
processing  and  data 
report  printouts 
Ihe  applicable  periods 
prescribed  elsewhere  in  the 
schejule:  Program  docu- 
men  ation  and  revisions 
thert  to. 


data 

pre 

for 


proo  (ssing 


Retain  as  long  as  it  represents 
an  active  viable  program  or 
for  periods  prescribed  for  re- 
lated output  data,  whichever 
is  shorter. 


Retain  as  long  as  it  represents 
an  active  viable  program  or 
for  periods  prescribed  for  re- 
lated output  data,  whichever 
is  shorter. 


No  change. 


GENERAL  ACCOUNTING  RECORDS 


Generi  I  and  subsidiary  ledgers: 

(a)  L  Jdgers: 
(1   General  ledgers 
(2    Ledgers  subsidiary  or 

luxiliary  to  general  ledg- 
;rs  except  ledgers  pro- 
vided for  elsewhere. 

(b)  li  dexes: 
(1       Indexes     to     general 

edgers. 

(2     Indexes   to   subsidiary 

edgers    except    ledgers 

)rovided  for  elsewhere. 

(c)  'rial  balance  sheets  of 
ge  neral  and  subsidiary 
le(  gers. 

Journa  s:     General    and    sub- 

sidia  y 
Jouma    vouchers   and  journal 

entri  !s    including    supporting 

detal 

(a) 


and 


Journal    vouchers 
joi  mal  entries. 

ies,    summarization, 

distrfDutions,  and  other  com- 

ions  which  support  jour- 

^  ouchers  and  journal  en- 


puta 
nal 
tries 
(1 


Charging     plant     ac- 
:ounts. 
(2    Charging  all  other  ac- 
counts. 
Cash   KX}ks:  General  and  sub- 

sidia  ry  or  auxiliary  books. 
Vouch'  !r     registers:      Voucher 
registers   or   similar   records 
whe  1  used  as  a  source  doc- 
ume  "It. 
Vouch'  irs: 

(a)  f  aid  and  canceled  vouch- 
er; (1  copy — analysis 
sh  Bets  showing  detailed 
diiitribution  of  charges  on 
in'  lividual  vouchers  and 
ot  ler  supporting  papers). 

(b)  Original  bills  and  invoices 
fo  materials,  services, 
et ;..  paid  by  vouchers. 

(c)  I  'aid  checks  and  receipts 
fo  payments  of  specific 
vc  uchers. 

(d)  ,  Authorization  for  the  pay- 
m  3nt  of  specific  vouchers. 

(e)  Lists  of  unaudited  bills 
(accounts  payable),  list  of 
v(  uchers  transmitted  and 
m  smoranda  regarding 
cl  anges  in  audited  bills. 


50  years 

50  years 

50  years 

50  years 

2  years 

50  years 

50  years 

6  years.  See  Sec.  125.2G)  

6  years 

10  years  after  close  of  fiscal 

year.  See  subsection  12(a). 
6  years.  See  Sec.  125.20)  

6  years.  See  Sec.  125.2(j)  

6  years.  See  Sec.  125.2(j)  

6  years  

6  years.  See  Sec.  125.2(j)  

Destroy  at  option  


25  years 
25  years 


25  years 
25  years 

2  years  .. 


25  years 


25  years 


25  years 
6  years  .. 


5   years   after  close   of   fiscal 

year. 
5  years 


5  years 


Reduced  by  25  years. 
Reduced  by  25  years. 


Reduced  by  25  years. 
Reduced  by  25  years. 


No  change. 


Reduced  by  25  years. 


Reduced  by  25  years. 


Reduced. 
No  change. 
Reduced  by  5  years. 
Reduced  by  1  year. 

Reduced  by  1  year. 


5  years Reduced  by  1  year 


5  years 


5  years  _ 

Destroy  at  option 


Reduced  by  1  year. 

Reduced  by  1  year. 
No  change. 
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Item  No. 

Description 

Current  retention  period  18 
CFR  125.3 

Proposed  retention  period 

Summary  of  changes 

(f)  Voucher  indexes 

Destroy  at  option  

Destroy  at  option 

No  change. 

INSURANCE 

12 

Insurance  records: 

(a)    Records    of    insurance 
policies  in  force,   showing 

Destroy  at  option  after  expira- 
tion of  such  policies. 

Destroy  at  option  after  expira- 
tion of  such  policies. 

No  change. 

— 

coverage,  premiums  paid, 
and  expiration  dates. 

(b)  Records  of  amounts  re- 
covered    from     insurance 

6  years.  See  Sec.  125.2G)  

6  years 

No  change. 

companies    in    connection 
with  losses  and  of  claims 

against  insurance  compa- 
nies,  Including   reports   of 
losses  and  supporting  pa- 

pers. 

OPERATIONS  AND  MAINTENANCE 


13.1 


13.2 


14 


15 


Production — Electric  (less  Nu- 
clear): 

(a)  Boiler-tube  failure  report  .. 

(b)  Generation  and  output 
logs  with  supporting  data. 

(1)  Hydro-electric  

(2)  Steam  and  others  

(c)  Generating  high-tension 
and  low-tension  load 
records. 

(d)  Load  curves,  temperature 
logs,  coal,  and  water  logs. 

(e)  Gage-reading  reports  


(f)  Recording  instrumentation 
charts. 


Production — Nuclear: 

For  Informational  purposes, 
refer  to  the  document  reten- 
tion requirements  of  the  Nu- 
clear Regulatory  Commission 

Transmission  and  distribution — 
Electric: 

(a)  Substation  and  trans- 
mission line  logs. 

(b)  System  operator's  daily 
logs  and  reports  of  oper- 
ation. 

(c)  Transformer  history 
records. 

(d)  Records  of  transfonner 
Inspections,  oil  tests,  etc.. 

Maintenance  work  orders  and 

job  orders: 

(a)  Authorizations  for  ex- 
penditures for  maintenance 
work  to  be  covered  by 
work  orders,  including 
memoranda  showing  the 
estimates  of  costs  to  be  In- 
curred. 


3  years 

6  years 

25  years.  See  Sec.  125.2(j)  

6  years.  See  Sec.  125.20)  

3  years 

3  years 

2  years,  except  river  flow  data 
collected  in  connection  with 
hydro  operation  shall  t>e  re- 
tained for  life  of  corporation. 

1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  data  is 
retained  1  year. 


3  years 

3  years  

For  life  of  transformer 
Destroy  at  option  

6  years 


3  years 

3  years 

25  years  

6  years 

3  years 

3  years 

2  years,  except  river  flow  data 
collected  In  connection  with 
hydro  operation  shall  be  re- 
tained for  life  of  corporation. 

1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  data  is 
retained  1  year. 


3  years 

3  years 

For  life  of  transformer 
Destroy  at  option  

5  years 


No  change. 
Reduced  by  3  years. 

No  change. 
No  change. 
No  change. 


No  change. 
No  change. 


No  change. 


No  change. 
No  change. 

No  change. 
No  change. 

Reduced  by  1  year. 
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Description 


(b)  \/ork  order  sheets  to 
whi:h  are  posted  in  detail 
the  entries  for  labor,  mate- 
rial and  other  charges  in 
cor  nection  with  mainte- 
nar  ce,  and  other  work  per- 
tair  ing  to  utility  operations. 

(c)  Summaries  of  expendi- 
tures on  maintenance  and 
job  orders  and  clearances 
to  (Operating  other  accounts 
(exclusive  of  plant  ac- 
coints). 


Current  retention  period  1 8 
CFR  125.3 


6  years 


6  years 


Proposed  retention  period 


5  years 


5  years 


Summary  of  changes 


Reduced  by  1  year 


Reduced  by  1  year. 


16 


17 


PLANT  AND  DEPRECIATION 


Plant  le  Igers: 

(a)  Le  dgers  of  utility  plant  ac- 
counts including  land  and 
oth^r  detailed  ledgers 
shdwing  the  cost  of  utility 
plant  by  classes. 

(b)  Continuing  plant  inventory 
•J.      book      or      card 

irds    showing    descrip- 

kx:ation,    quantities, 

etc.,  of  physk^al  units 

items)   of   utility   plant 

ion  work  in  progress 
work    orders,    and 
supplemental  records: 


(a) 


Construction     work     in 


pro  jress  ledgers. 


(b)  V  ^ork  orders  sheets  to 
whish  are  posted  in  sum- 
may  form  or  in  detail  the 
enties  for  labor,  materials, 
an(  other  charges  for  utility 
pla  It  additions  and  the  en- 
trie  5  closing  the  work  or- 
der 3  to  utility  plant  in  serv- 
ice at  completion. 

(c)  At  1horizatk>ns  for  expend- 
Itur  3s  for  additkins  to  utility 
plai  It,  irKtuding  memo- 
ran  ja  showing  the  detailed 
est  mates  of  cost  and  the 
ba^s  therefor  (Including 
original  and  revised  or  sub- 
sequent authorizations). 

(d)  R^uisitlons  and  registers 
of  ^uttK}rizations  for  utility 
plaht  expenditures. 

(e)  Completion  or  perfomi- 
an<}e  reports  showing  com- 
paifson  t>etween  author- 
ized estimates  and  actual 
expenditures  for  utility 
plarit  additions. 

(f)  Aialysis  or  cost  reports 
shewing  quantities  of  ma- 
terials used,  unit  costs, 
nui  fiber  of  man-hours  etc., 
in  connection  with  com- 
ple  led  construction  project. 


50  years 


6  years  after  plant  is  retired, 
provided  mortality  data  are 
retained.  See  Note  5. 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 6  years  after  plant  is 
retired. 

10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  Inventory 
records  are  maintained;  oth- 
erwise 6  years  after  plant  is 
retired. 


10  years 


10  years 


10  years 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing property  plant  inven- 
tory records  are  maintained; 
otherwise  6  years  after  plant 
Is  retired. 


25  years 


25  years 


5  years  after  clearance  to  plant 
account,  provided  continuing 
plant  inventory  records  are 
maintained;  othenvise  5 
years  after  plant  Is  retired. 

5  years  after  clearance  to  plant 
account,  provided  continuing 
plant  inventory  records  are 
maintained;  otherwise  5 
years  after  plant  is  retired. 


5  years  after  clearance  to  plant 
account  except  where  there 
are  ongoing  Commission  pro- 
ceedings. 


5  years  after  clearance  to  plant 
account  except  where  there 
are  ongoing  Commission  pro- 
ceedings. 

5  years  after  clearance  to  plant 
account  except  where  there 
are  ongoing  Commission  pro- 
ceedings. 


5  years  after  clearance  to  plant 
account  except  where  there 
are  ongoing  Commission  pro- 
ceedings. 


Reduced  by  25  years. 


Reduced. 


Reduced  by  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 
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Item  No. 


18 


19 


20 


21 


Description 


(g)  Records  and  reports  per- 
taining to  progress  of  con- 
struction work,  the  order  in 
which  jobs  are  to  be  com- 
pleted, and  similar  records 
which  do  not  form  a  basis 
of  entries  to  the  accounts. 
Retirement    work    in    progress 
ledgers,    work    orders,    and 
supplemental  records: 

(a)  Work  order  sheets  to 
which  are  posted  the  en- 
tries for  removal  costs,  ma- 
terials recovered,  and 
credits  to  utility  plant  ac- 
counts for  cost  of  plant  re- 
tirement. 

(b)  Authorizations  for  retire- 
ment of  utility  plant,  includ- 
ing memoranda  showing 
the  basis  for  determination 
of  be  retired  and  estimates 
of  salvage  and  removal 
costs. 

(c)  Registers  of  retirement 
work. 

Summary  sheets,  distribution 
sheets,  reports,  statements 
and  papers  directly  sup- 
porting debits  and  credits  to 
utility  plant  accounts  not  cov- 
ered by  construction  or  retire- 
ment work  orders  and  their 
supporting  records 

Appraisals  and  valuations: 

(a)  Appraisals  and  valuations 
made  by  the  company  of 
its  properties  or  invest- 
ments or  the  properties  or 
investments  of  any  associ- 
ated companies.  (Includes 
all  records  essential  there- 
to.) 

(b)  Determinations  of 
amounts  by  which  prop- 
erties or  investments  of  the 
company  or  any  of  its  as- 
sociated companies  will  be 
either  written  up  or  written 
down  as  a  result  of: 

(1)  Mergers  or  acquisitions 


(2)  Asset  impairments 


Current  retention  period  18 
CFR  125.3 


(3)  Other  bases 


The  original  or  reproduction  of 
engineering    records,    draw- 
ings   and    other    supporting 
data    for    proposed    as-con- 
structed utility  facilities: 
(a)  Maps,  diagrams,  profiles, 
photographs,   field   survey 
notes,     plot    plan,     detail 
drawings,  records  of  engi- 
neering studies  and  similar 
records  showing  the  loca- 
tion of  proposed  or  as  con- 
structed facilities: 


Destroy  at  option 


10  years  after  plant  is  retired. 
See  Note  5. 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 6  years  after  plant  is 
retired.  See  Note  5. 


10  years 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 6  years  after  plant  is 
retired. 


3  years  after  disposition,  termi- 
nation of  lease,  or  write  off  of 
property  or  investment. 


Proposed  retention  period 


Destroy  at  option 


5  years  after  plant  is  retired 


5  years  after  plant  is  retired 


5  years 
5  years 


Summary  of  changes 


No  change. 


Reduced  by  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 
Reduced  by  5  years. 


3  years  after  appraisal 


10   years   after  completion   of 

transaction  or  as  ordered  by 

the  FERC. 
10  years   after  recognition   of 

asset  impainnent. 
10  years  after  the  asset  was 

written  up  or  down. 


Replaces  previous  text.  No 
substantive  change. 


Requirement  added. 


Requirement  added. 

Requirement  added. 
Requirement  added. 


Retain  until  retired 


Requirement  added. 
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Item  No. 


22 


23 


24 


25 
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Description 


(b)    (  construction  of  facility 
results  wholly,  or  in  part. 


Contra  :ts  relating  to  utility 
reco  ds: 

(a)  Contracts  relating  to  ac- 
qi  isition  or  sale  of  plant. 

(b)  Contracts  and  other 
ac  reements  relating  to 
services  (jerformed  in  con- 
n«  ction  with  construction  of 
utiity  plant  (including  con- 
tri  cts  for  the  construction 
of  plant  by  others  for  the 
utiity  and  for  supervision 
ard  engineering  relating  to 
ccnstruction  work).. 

Records  pertaining  to  reclassi- 
ficaton  of  utility  plant  ac- 
coui  ts  to  conform  to  pre- 
sented systems  of  accounts 
incli  ding  supporting  papers 
sho\/ing  the  bases  for  such 
recli  issifications. 

Records  of  accumulated  provi- 
sions for  depreciation  and 
depletion  of  utility  plant  and 
supi  lorting  computation  of 
expanse:. 

(a)  )etailed  records  or  anal- 
y;  is  sheets  segregating  the 
a(  cumulated  depreciation 
a(  cording  to  functional 
cl  jssification  of  plant. 

(b)  Records  reflecting  the 
S(  rvice  life  of  property  and 
the  percentage  of  salvage 
and  cost  of  removal  for 
pioperty  retired  from  each 
a  ;count  for  depreciable 
u  llity  plant. 


Current  retention  period  1 8 
CFR  125.3 


Proposed  retention  period 


Retain  until  receipt  of  FERC 
audit  report  or  two  years 
after  auditor's  exit  con- 
ference, whichever  occurs 
first.  See  Note  5.  See  Sec. 
125.20). 


6  years  after  plant  is  retired 
6  years.  See  Sec.  125.20)  . 


6  years  See  Sec.  125.20) 


25  years 


Deleted 


6  years  after  plant  is  retired  or 

sold. 
6  years  after  plant  is  retired  or 

sold. 


6  years. 


Summary  of  changes 


Deleted. 


No  change. 
No  change. 


No  change. 


25  years.  See  Note  5 


25  years 


25  years 


No  change. 


No  change. 


PURCHASES  AND  STORES 


Procu  ement: 
(a)  Agreements  entered  into 
fc  r  the  acquisition  of  goods 
o  the  performance  of  serv- 
ices.  Includes  all  forms  of 
a  jreements  not  specifically 
&!t  for  in  Subsection  7 
s  ich  as  but  not  limited  to: 
L  stters  of  intent,  exchange 
0  correspondence,  master 
a  jreements,  term  con- 
tr  acts,  rental  agreements 
aid  the  various  types  of 
pjrchase  orders:. 
{  )  For  goods  or  services 
relating  to  plant  con- 
struction.. 

)    For    other    goods    or 
services.. 


6  years.  See  Sec.  125.2(j) 


6  years 


6  years 
6  years 


No  change. 
No  change. 
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Item  No. 

Description 

Current  retention  period  18 
CFR  125.3 

Proposed  retention  period 

Summary  of  changes 

(b)  Supporting  documents  in- 
cluding     accepted      and 

6  years.  See  Sec.  125.2(j)  

6  years 

No  change. 

unaccepted    bids   or   pro- 

posals     (summaries      of 

unaccepted    bids    or    pro- 

posals may  be  kept  in  lieu 

of  originals)  evidencing  all 

relevant   elements   of   the 

procurement. 

26 

Material  ledgers.  Ledger  sheets 

Retain   until   receipt  of   FERC 

6    years    after   the    date    the 

Removed  tie  to  FERC  audit  re- 

of materials  and  supplies  re- 

audit   report    or    two    years 

records/ledgers  were  created. 

port  and  set  fixed  tin>e  pe- 

ceived, issued,  and  on  hand.. 

after     auditors'     exit     con- 
ference,    whichever    occurs 
first. 

riod. 

27 

Materials  and  supplies  received 
and  issued:  Records  showing 
the    detailed    distribution    of 
materials  and  supplies  issued 
during  accounting  periods. 

6  years  See  Sec.  125.2(j)  

6  years 

No  change. 

28  

Records   of   sales   of   scrap 
and    materials    and    sup- 
plies:. 

"^ 

(a)  Authorization  for  sale  of 

3  years 

3  years 

No  change. 

scrap   and   materials   and 

supplies. 

(b)    Contracts    for    sale    of 

3  years 

3  years 

No  change. 

scrap  a  materials  and  sup- 

plies. 

REVENUE  ACCOUNTING  AND  COLLECTION 


29  

Customers'  service  applications 

Retain   until   receipt  of   FERC 

4  years  after  expiration 

Removed  tie  to  FERC  audit  re- 

and  contracts:  Contracts  for 

audit    report    or    two    years 

port  and  set  fixed  time  pe- 

extensions   of    service    for 

after     auditors'     exit     con- 

riod. 

which  contributions  are  made 

ference,     whichever    occurs 

by  customers  and  others. 

first. 

, 

30  

Rate  schedules:  General  files 

Retain   until   receipt   of   FERC 

6   years   after   published    rate 

Removed  tie  to  FERC  audit  re- 

of published  rate  sheets  and 

audit    report    or   two    years 

sheets  and  schedules  are  su- 

port and  set  fixed  time  pe- 

schedules  of   utility   service. 

after     auditors'     exit     con- 

perseded or  no  longer  used 

riod. 

(Including     schedules     sus- 

ference,    whichever    occurs 

to  charge  for  utility  service. 

pended  or  superseded.). 

first. 

31  

Maximum    demand,    and    de- 

1 year,  except  where  the  basic 

1  year,  except  where  the  basic 

No  change. 

mand  meter  record  cards. 

chart    information    is    trans- 
ferred to  another  record  the 
charts  need  only  be  retained 
6  months,  provided  the  basic 
data  is  retained  1  year. 

chart    information    is    trans- 
ferred to  another  record  the 
charts  need  only  be  retained 
6  months,  provided  tho  basic 
data  is  retained  1  yea. . 

32  

Miscellaneous  billing  data:  Bill- 
ing  department's   copies   of 
contracts  with  customers  (in 
addition  to  contracts  in  gen- 
eral files). 

Destroy  at  option  

Destroy  at  option 

No  change. 

33  

Revenue  summaries: 

■• 

(a)    Summaries    of    monthly 

6  years 

5  years 

Reduced  by  1  year. 

operating  revenues  accord- 

ing to  classes  of  service  by 

entire  utility. 

(b)    Summaries    of    monthly 

6  years 

Deleted  

Deleted. 

a 

operating  revenues  accord- 
ing to  classes  of  service  by 
towns,  districts,  or  divisions 
(Including    summaries    of 
forfeited     discounts     and 
penalties). 

1 

TAX 


34  I  Tax  records: 


1510 


Item  No. 


(a)    Cd>ies    of    returns    and 
schequles   filed   with   taxing 
supporting    work 
records   of   appeals 
and  receipts  for  pay- 
(See  Subsection  15(b) 
vouchers  evidencing  dis- 


autfio  rities 

papei|s 

tax 

ment 

for 


bils 


burse  nrients): 


(1) 
(2) 


Income  tax  returns 


Property  tax  returns 


(3) 

t 
(4) 


Sales   and   otfier   use 

xes. 

Other  taxes  


t  ixes. 


(5)    Agreements    between 
associate  companies  as 
t)  allocation  of  consoli- 
qated  income  taxes. 
Schedule  of  allocation 
I  consolidated   Federal 
i  icome  taxes  among  as- 
s  ociate  companies. 
Si  immaries  of  taxes  paid 
ings  with  taxing  authori- 
to    qualify    employee 
bei^efit  plans, 
(d)   I  iformation   retums   and 
rep  orts  to  taxing  authorities. 


(6) 


(b) 

(c)  Fl 

tie! 


35 


ees 

inc: 

(i; 


36 
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Description 


Current  retention  period  1 8 
CFR  125.3 


7  years  after  settlement 

2  years  after  settlement 

3  years 

2  years  after  settlement 
7  years  after  settlement 

7  years  after  settlement 


Destroy  at  option  

7  years  after  settlement  of  Fed- 
eral return  or  discontinuance 
of  plan,  whichever  is  later. 

3  years,  or  for  the  period  of  any 
extensions  granted  for  audit. 


Proposed  retention  period 


2  years  after  final  tax  liability  is 

determined. 
2  years  after  final  tax  liability  is 

determioed. 
2  years ; 

2  years  after  final  tax  liability  is 

determined. 
2  years  after  final  tax  liability  is 

determined. 


2  years  after  final  tax  liability  is 
determined. 


Deleted  

5  years  after  settlement  of  Fed- 
eral retum  or  discontinuance 
of  plan,  whichever  is  later. 

3  years,  or  for  the  period  of  any 
extensions  granted  for  audit. 


Summary  of  changes 


Reduced  by  5  years. 

No  change. 

Reduced  by  1  year. 

No  change. 

Reduced  by  5  years.  Renum- 
bered (b). 

Reduced  by  5  years.  Renum- 
bered (c). 


Deleted. 

Reduced  by  2  years. 


No  change. 


TREASURY 


Statements  of  funds  and  de- 
positi ;: 


(a)  statements  of  periodic 
de  XDsits  with  fund  adminis- 
tra  ors  or  trustees. 

(b)  statements  of  periodic 
wil  idrawals  from  fund. 

(c)  Statements  prepared  by 
fund  administrator  or  trust- 

of  fund  activity  includ- 


Beginning  of  the  year 

)alance  of  fund; 
(2   Deposits  with  the  fund; 
(3     Acquisition    of    invest- 

nents  held  by  the  fund; 
(4     Disposition    of    invest- 

nents  held  by  the  fund; 
(5  Disbursements  from  the 

und,   including  party  to 

ivhom  disbursement  was 

Tiade;  and 
(6   End  of  year  balance  of 

und. 

Recorc  s  of  deposits  with  banks 
and  Dthers:. 

(a)  Statements  from  deposi- 
to  ies  showing  the  details 
of  funds  received,  dis- 
bi  rsed,  transferred,  and 
b^ances  on  deposit. 


Replacement  for  Item  58  cur- 
rently contained  in  18  CFR 
§125.3. 


For  nuclear  decommissioning 
funds,  retain  records  for  all 
items  listed  for  a  period  of  3 
years  after  completion  of  final 
decommissioning  of  facilities. 

If  amortization  funds  related  to 
licenced  projects  are  main- 
tained, retain  until  the  Com- 
mission makes  a  final  deter- 
mination of  the  disposition  of 
amortization  reserves. 

Retain  records  for  the  most  re- 
cent 3  calendar  years. 

Retain  records  for  the  most  re- 
cent 3  calendar  years. 

Retain  records  until  the  fund  is 
dissolved  or  terminated. 


Destroy  at  option  after  comple- 
tion annual  audit  by  inde- 
pendent accountants. 


Replaces  previous  text.  Sub- 
stantive changes  made. 


Requirement  added. 

Requirement  added. 
Requirement  added. 


Destroy  at  option  after  comple- 
tion of  audit  by  independent 
accountants. 


No  change. 


37 
38 


39 


40 
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Item  No. 

Description 

Current  retention  period  18 
CFR  125.3 

Proposed  retention  period 

Summary  of  changes 

(b)  Check  stubs,  registers,  or 
other    records    of    checl<s 
issued. 

6  years 

3  years 

Reduced  by  3  years. 

41 


MISCELLANEOUS 


Reserve 
Statistics: 

(a)  Annual  financial,  oper- 
ating and  statistical  reports 
regulariy  prepared  in  the 
course  of  business  for  in- 
temal  administrative  or  op- 
erating purposes  (and  not 
used  for  the  basis  for  en- 
tries to  accounts  of  the 
companies  concemed)  to 
show  the  results  of  oper- 
ations and  the  financial 
condition  of  the  utility. 

(b)  Quarteriy,  monthly  or 
other  periodic  financial,  op- 
erating and  other  statistical 
reports  as  above. 

Budgets  and  other  forecasts 
(Prepared  for  internal  admin- 
istrative or  operating  pur- 
poses) of  estimated  future  in- 
come, receipts  and  expendi- 
tures in  connection  with  fi- 
nancing, construction  and  op- 
erations and  acquisitions  or 
disposals  of  properlies  or  in- 
vestments by  the  company 
and  its  associate  companies, 
including  revisions  of  such 
estimates  and  memoranda 
showing  reasons  for  revi- 
sions; also  records  showing 
comparison  of  actual  income 
and  receipts  and  expendi- 
tures with  estimates. 

Records  of  predecessors  and 
former  associates. 


Reports  to  Federal  and  State 
regulatory  commissions: 


2  years  after  date  of  report 


3  years 


Retain  until  the  records  of  utility 
plant  acquired  have  been  in- 
tegrated with  the  utility's 
plant  records  and  the  original 
cost  of  the  acquired  plant  is 
adequately  supported  by  cost 
details  and  until  it  is 
ascertained  that  such  records 
are  not  necessary  to  fulfill- 
ment of  any  unsatisfied  regu- 
latory requirement,  such  as: 
(a)  Approval  and  recording  of 
accounting  adjustments  re- 
sulting from  reclassification 
and  original  cost  studies  and 
acceptance  of  property  ac- 
quisition joumal  entries,  (b) 
cost  depreciation  and  amorti- 
zation reserve  determinations 
for  licensed  projects,  (c)  es- 
tablishment of  continuing 
plant  inventory  records  or  ac- 
counting evidence  of  the  cost 
of  long-lived  property  in  the 
absence  of  such  continuing 
plant  inventory  records. 


10  years  after  date  of  report  ....    3  years 


Deleted 


3  years 


Retain  consistent  with  the  re- 
quirements for  the  same 
types  of  records  of  the  utility. 


Reduced  by  7  years  and  text 
rewritten. 


Deleted. 


Text  rewritten 


Text  rewritten. 
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Item  No. 


42 


(a) 


atirg 
pons 


/  innual    financial,    oper- 
and   statistical    re- 


(1) 


(2) 


(b) 


Special   or   periodic   re- 
on  the  following  sub- 


porls 
jecs 

(1)  Transactions  with  asso- 
( iated  companies. 

(2)  Budgets    of    expendi- 
t  jres. 

(3)  Employees  and  wages 

(4)  Loans  to  officers  and 
( mployees. 

(5)  Issues  of  securities 


(6) 

t 

(7) 
(c) 


Other 
Copi 
the 
itself 
pany 
zine; 
inclu  1 
cludi|ig 
uct, 


Item  no. 


in  IS 
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Description 


Federal  agencies 


State  commissions 


Purchases  and  sales, 
t  tility  properties. 

Plant    changes — units 
<  idded  and  retired. 

Cost  of  service  reports 

I  led   under  section    1 33 

the  Public  Utility  Reg- 

I  latory       Policies      Act 

PURPA).  (See  18  CFR 

'art  290.). 

miscellaneous    records; 
(!S  of  advertisements  by 
company    in    behalf    of 
or  any  associate  corn- 
in  newspapers,  maga- 
and  other  publications 
ing  records  thereof  (ex- 
advertising  of  prod- 
appliances,  employment 
services,  tern- 
routine  notices  and  invi- 
for  bids  for  securities 
which    may    be    de- 
af option). 


Current  retention  period  18 
CFR  125.3 


Proposed  retention  period 


Retain  until  receipt  of  FERC 
audit  report  or  two  years 
after  auditors'  exit  conference 
which  ever  occurs  first. 

Retain  as  long  as  the  active 
tariffs  or  rates  are  in  effect. 


6  years 

3  years  

5  years 

3  years  after  fully  paid 

Data  filed  with  SEC  retain  25 
years  or  until  all  securities 
covered  are  retired  which- 
ever is  shorter;  other  reports 
retain  until  securities  covered 
are  retired. 

10  years  after  plant  is  retired. 
See  Sec.  125.2(j). 

10  years  after  plant  is  retired. 
See  Sec.  125.2(j). 

5  years 


5  years 


Text  combined 


Deleted 

Deleted 

Deleted 
Deleted 

Deleted 


Deleted 
Deleted 
Deleted 


Summary  of  changes 


Removed  tie  to  FERC  audit  re- 
port and  set  fixed  time  pe- 
riod. Text  combined. 

Text  combined. 


Deleted. 

Deleted. 

Deleted. 
Deleted. 

Deleted. 


oppoflunlties, 
tory, 
tatioils 
all    (if 
stroy  ad 


6  years 


2  years 


Deleted. 
Deleted. 
Deleted. 


Reduced  by  4  years.  Descrip- 
tion title  changed.  Text  re- 
written. 


Note:  This  Appendix  Will  Not  Appear  in  The  Code  of  Federal  Regulations 
Appendix  B — Current  and  Proposed  Records  Retention  Requirements  (18  CFR  Part  225.3) 


Description 


Retention  period  18  CFR  225.3 


Proposed  retention  period 


Summary  of  changes 


CORPORATE  AND  GENERAL 


Reportfe  to  stockholders;  An- 
nual reports  or  statements  to 
stoci  ;holders. 


Organ  jational  documents; 
(a)    \A\nuXe   books  of  stock- 
he  Iders',  directors',  and  di- 
re tors'    committee    meet- 


Retain  until  receipt  of  FERC 
audit  report  or  two  years 
after  auditors'  exit  con- 
ference, whichever  comes 
first. 

50  years  or  termination  of  the 
corporation's  existence, 

whichever  occurs  first. 


5  years 


5  years  or  termination  of  the 
corporation's  existence, 

whichever  occurs  first. 


Removed  tie  to  FERC  audit  re- 
port and  set  fixed  time  period 


Reduced  by  45  years. 
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Item  no. 


Description 


(b)  Titles,  franchises,  and  li- 
censes: Copies  of  formal 
orders  of  regulatory  com- 
missions served  upon  ttie 
natural  gas  company. 
Contracts  and  agreements  (ex- 
cept contracts  provided  for 
elsewhere): 

(a)  Service  contracts,  such 
as  for  management,  ac- 
counting and  financial 
services. 

(b)  Contracts  with  other 
transportation  or  for  the 
purchase,  sale  or  inter- 
change of  product. 


(c)  Memoranda  essential  to 
clarifying  or  explaining  pro- 
visions of  contracts  listed 
above. 

(d)  Card  or  book  records  of 
contracts,  leases,  and 
agreements  made  that 
show  dates  of  expirations, 
renewals,  memoranda  of 
receipts,  and  payments 
under  such  contracts. 

Accountants'  and  auditors'  re- 
ports: 

(a)  Reports  of  examinations 
and  audits  by  accountants 
and  auditors  not  in  the  reg- 
ular employ  of  the  natural 
gas  company  (such  as  re- 
ports of  public  accounting 
firms  and  Commission  ac- 
countants). 

(b)  Internal  audit  reports  and 
worthing  papers. 


Retention  period  18  CFR  225.3 


6  years  after  final  non-appeal- 
able order. 


Proposed  retention  period 


Summary  of  changes 


6  years  after  expiration  or  can- 
cellation. See  Sec.  225.2(j). 


6  years  after  expiration  or  can- 
cellation. 


For  the  same  periods  as  con- 
tracts to  which  they  relate. 


For  the  same  periods  as  con- 
tracts to  which  they  relate. 


7  years  after  date  of  report  or 
Commission  audit,  whichever 
comes  last. 


7  years  after  date  of  report  or 
Commission  audit,  whichever 
comes  last. 


6  years  after  final  non-appeal- 
able order. 


No  change. 


6  years 


All  contracts,  related  memo- 
randa, and  revisions  should 
be  retained  for  4  years  after 
expiration  or  until  the  conclu- 
sions of  any  contract  dis- 
putes or  governmental  pro- 
ceedings pertaining  to  such 
contracts,  whichever  is  later. 

For  ttie  same  periods  as  con- 
tracts to  which  they  relate. 


For  the  same  periods  as  con- 
tracts to  which  they  relate. 


5  years  afier  the  date  of  the  re- 
port. 


5  years  after  the  date  of  the  re- 
port. 


No  change. 


Reduced  by  2  years. 


No  change. 


No  change. 


Reduced  t)y  2  years. 


Reduced  by  2  years. 


INFORMATION  TECHNOLOGY  MANAGEMENT 


Automatlc  data  processing 
records  (retain  original 
source  data  used  as  input  for 
data  processing  and  data 
processing  report  printouts 
for  the  applicable  periods 
prescrit)ed  elsewhere  in  the 
schedule:  Program  docu- 
mentation and  revisions 
thereto. 


Retain  as  long  as  it  represents 
an  active  viable  program  or 
for  periods  prescribed  for  re- 
lated output  data,  whichever 
is  shorter. 


Retain  as  long  as  It  represents 
an  active  viable  program  or 
for  periods  prescribed  for  re- 
lated output  data,  whichever 
is  shorter. 


No  change. 


GENERAL  ACCOUNTING  RECORDS 


General  and  subsidiary  ledgers: 

(a)  Ledgers: 

(1)  General  ledgers  

(2)  Ledgers  subsidiary  or 
auxiliary  to  general  ledg- 
ers except  ledgers  pro- 
vided for  elsewhere. 

(b)  Indexes: 

(1)  Indexes  to  general 
ledgers. 

(2)  Indexes  to  subsidiary 
ledgers  except  ledgers 
provided  for  elsewhere. 


50  years 
50  years 


50  years 
50  years 


25  years 
25  years 


25  years 
25  years 


Reduced  by  25  years. 
Reduced  by  25  years. 


Reduced  by  25  years. 
Reduced  by  25  years. 
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7 
8 


9  . 
10 

11 


12 


13 
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Description 


vouchers   and  journal 
including    supporting 


(c)  T(|al  balance  sheets  of 
gen  »ral  and  sulssidiary 
ledg  ers 

Journals     General    and    sub- 
sidiary . 
Journal 
entries 
detail 

(a)  Journal  vouchers  and 
jour  lal  entries 

(b)  Analyses,  summan- 
zati(  tns,  distributions,  and 
other  computations  which 
supi  xjrt  journal  vouchers 
and] 
(1) 


journal  entries: 
Charging     plant 


ac- 


o  lunts. 


(2)  Charging  all  other  ac- 
counts. 
Cash  books:  General  and  sub- 
sidiary) or  auxiliary  boclts. 
Voucher     registers:     Voucher 
registers   or   similar   records 
wfienjused  as  a  source  doc- 
umeni 
Vouchetp: 


(a) 


'aid     and     cancelled 


vou:hers    (1    copy — anal- 


sheets    showing   de- 
distribution        of 
on      individual 
voufchers   and   other   sup- 
poriing  papers), 
(b)  Oiiginal  bills  and  invoices 
materials,      services, 
paid  by  vouchers. 


ysis 
tailed 
cha  ges 


for 
etc 


(c)  Psid  checks  and  receipts 
for  payments  of  specific 
vou  :hers. 

(d)  Ai  thorization  for  the  pay- 
mei  It  of  specific  vouchers. 

(e)  Lsts  of  unaudited  bills 
(aaounts  payable),  list  of 
vou:hers  transmitted,  and 
mei  noranda  regarding 
cha  nges  in  audited  bills. 

(f)  Vojcher  indexes 


Retention  period  18  CFR  225.3 


2  years 


50  years 


50  years 


6  years.  See  Sec.  225.2{j) 
6  years 


10  years  after  close  of  fiscal 

year.  See  subsection  1 2(a). 
6  years.  See  Sec.  225.2(j)  


6  years.  See  Sec.  225.2(j) 


6  years.  See  Sec.  225.20) 


Proposed  retention  period 


2  years 


25  years 


25  years 


25  years 
6  years  .. 


5   years   after  close   of  fiscal 

year. 
5  years 


5  years 


6  years 


6  years.  See  Sec.  225.20) 
Destroy  at  option  


Destroy  at  option 


5  years 


5  years 


5  years 

Destroy  at  option 

Destroy  at  option 


Summary  of  changes 


No  change. 
Reduced  by  25  years. 

Reduced  by  25  years. 


Reduced. 
No  change. 
Reduced  by  5  years. 
Reduced  by  1  year. 

Reduced  by  1  year. 


Reduced  by  1  year. 

Reduced  by  1  year. 

Reduced  by  1  year. 
No  change. 

No  change. 


INSURANCE 


lnsuran<  e  records: 

(a)  Records  of  insurance 
poli:ies  in  force,  showing 
coverage,  premiums  paid, 
anc  expiration  dates. 

(b)  Records  of  amounts  re- 
cov  Bred  from  insurance 
cor  ipanies  in  connection 
witd  losses  and  of  claims 
agjinst  insurance  compa- 
nies, including  reports  of 
losj«s  and  supporting  pa- 
pers 


Destroy  at  option  after  expira- 
tion of  such  polrcies. 


6  years.  See  Sec.  225.20) 


Destroy  at  option  after  expira- 
tion. No  change.. 


6  years 


No  change. 


OPERATIONS  AND  MAINTENANCE 


Product  on — Gas: 
(a)  Gas  generation  and  out- 
put   logs    with    supporting 
data. 


6  years 


Deleted 


Deleted. 
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Item  no. 


14 


Description 


(b)  Recording  instrument 
charts  such  as  pressure 
(static  and/or  differential), 
temperature  specific  grav- 
ity, heating  value,  etc. 


(c)  Test  of  heating  value  at 
stations  and  outlying  points. 


(d)  Records  of  gas  produced, 
out,  and  holder  stock. 


(e)  Analysis  of  (gas  pro- 
duced) B.T.U.  and  sulphur 
content. 


(f)  WeM  records,  including 
clearing,  bailing,  shooting 
etc.,  records;  rock  pres- 
sure; open  flow;  produc- 
tion, gas  analysts'  reports 
etc. 

(g)  Gas  measuring  records  ... 


14.1 


Transmission  and  distribution — 
Gas: 

(a)    Substation    and    trans- 
mission line  logs. 


(b)  System  operator's  daily 
logs  and  reports  of  oper- 
ation. 

(c)  Gas  measuring  records  ... 


(d)  Transmission   line  oper- 
ating reports. 


»^e)    Compression    operation 
and  reports. 


(f)  Recording  instrument 
charts  such  as  pressure 
(static  and/or  differential), 
temperature  specific  heat- 
ing value,  etc. 


Underground  storage  of  natural 
gas: 


Retention  period  18  CFR  225.3 


1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  data  is 
retained  one  year. 

6  years 


1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  date  is 
retained  one  year. 

1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  data  is 
retained  one  year. 

1  year  after  field  or  relevant 
production  area  abandoned. 


1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  data  is 
retained  one  year. 


3  years 


3  years 


1  year 


3  years 


3  years 


1  year,  except  where  the  basic 
chart  infomiation  Is  trans- 
ferred to  another  record,  the 
charts  need  only  be  retained 
6  months  provided  the  record 
containing  the  basic  data  is 
retained  one  year. 


Proposed  retention  period 


If  the  measurement  data  have 
not  k>een  disputed  or  ad- 
justed, destroy  after  7 
months. 


If  the  measurement  data  have 
not  t>een  disputed  or  ad- 
justed, destroy  after  7 
months. 

If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 


If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 


If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 


If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 


If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 

If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 

If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 

If  the  measurement  data  have 
not  t)een  disputed  or  ad- 
justed, destroy  after  7 
months. 

If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 

If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 


Summary  of  changes 


Reduced  by  5  months. 


Reduced  by  5  years  and  5 
months. 


Reduced  by  5  months. 


Reduced  by  5  months. 


Reduced  by  5  months. 


Reduced  by  5  months. 


Reduced  by  2  years  and  5 
months. 


Reduced  by  2  years  and  5 
months. 


Reduced  by  5  months. 


Reduced  by  2  years  and  5 

HfKXIthS. 


Reduced  by  2  years  and  5 
months. 


Reduced  by  5  months. 
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Item  no. 


15 


16 


17 


(a) 


(b) 
r 
( 
i 
< 

(c) 

< 

(d) 


(b) 
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Description 


\^e\\  records,  reports  and 
lo  |s  which  includes  data 
reating  to  pressures,  in- 
je  ;ted  volunfies,  withdrawn 
vc  lumes,  core  analysis, 
dJily  volumes  ot  gas  in- 
jeited  into  and  withdrawn 
fr<  m  reservoir,  and  cushion 
ard  working  gas  volumes 
to  each  reservoir. 

Records  containing  infor- 
m  ition  relating  to  reservoir 
gjs  leakage,  showing  the 
to  al  gas  leakage  and  recy- 
cl(  )d  gas. 

Records  on   back  pres- 
SL  re  tests  tield  data. 

Records  on   back  pres- 
sire  test  results,  gas  anal- 
ysis. 
Maintenance  work  orders  and 
job  ( »rders: 

(a)  Authorizations  for  ex- 
pi  nditures  for  maintenance 
w>rk  to  be  covered  by 
w  )rk  orders,  including 
m  jmoranda  showing  the 
e!  ti  mates  of  costs  to  be  in- 
ci  rred. 

(b)  Work  order  sheets  to 
wiich  are  posted  in  detail 
th  B  entries  for  labor,  mate- 
rial, and  other  charges  in 
c<  nnection  with  mainte- 
ni  ince.  and  other  wori<  per- 
ta  ning  to  natural  gas  com- 
p;  my  operations. 

(c)  Summaries  of  expendi- 
tires  on  maintenance  and 
jcS  orders  and  clearances 
tc  operating  other  accounts 
(exclusive  of  plant  ac- 
G  lunts). 


Retention  period  18  CFR  225.3 


1  year  after  reservoir,  field,  or 
relevant  storage  area  is 
abandoned. 


1  year  after  reservoir,  field,  or 
relevant  storage  area  is 
abandoned. 


1  year  or  until  superseded 
1  year  or  until  superseded 

6  years 


6  years 


Proposed  retention  period 


Summary  of  changes 


1  year  after  reservoir,  field,  or 
relevant  storage  area  is 
abandoned. 


1  year  after  reservoir,  field,  or 
relevant  storage  area  is 
abandoned. 


1  year  or  until  superseded 
1  year  or  until  superseded 

5  years 


5  years 


No  change. 


No  change. 

No  change. 
No  change. 

Reduced  by  1  year. 


Reduced  by  1  year. 


6  years 


5  years 


Reduced  by  1  year. 


PLANT  AND  DEPRECIATION 


Plant  edgers: 

(a)   Ledgers  of  natural   gas 

company's  plant  accounts  ] 

ir  eluding    land    and    other 

ditailed    ledgers    showing  | 

tile  cost  of  plant  by  classes,  i 

ontinuing  plant  inventory 
Iddger,  book  or  card 
t(  cords  showing  descrip- 
ti)n,  location,  quantities, 
ost,  etc.,  of  physical  units 
(dr  items)  of  natural  gas 
p  ant  owned. 
ConsI  ruction  work  in  progress 

led(  lers; 

(a)     Construction     work     in 
p  -ogress  ledgers. 


50  years 


6  years  after  plant  is  retired, 
provided  mortality  data  are 
retained.  See  Note  1 . 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 6  years  after  plant  is 
retired. 


25  years 


25  years 


Reduced  by  25  years. 


Reduced. 


years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 5  years  after  plant  is 
retired. 


Reduced  by  5  years. 


Item  no. 


18 
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Description 


(b)  Work  order  sheets  to 
which  are  posted  in  sum- 
mary form  or  in  detail  the 
entries  for  labor,  materials, 
and  other  charges  for  nat- 
ural gas  company's  plant 
additions  and  the  entries 
closing  the  work  orders  to 
natural  gas  company  plant 
in  service  at  completion. 

(c)  Authorizations  for  expend- 
itures for  additions  to  nat- 
ural gas  company  plant,  in- 
cluding memoranda  show- 
ing the  detailed  estimates 
of  cost  and  the  bases 
therefor  (including  original 
and  revised  or  subsequent 
authorizations). 

(d)  Requisitions  and  registers 
of  authorizations  for  natural 
gas  company  plant  ex- 
penditures. 


(e)  Completion  or  perform- 
ance reports  showing  com- 
parison between  author- 
ized estimates  and  actual 
expenditures  for  natural 
gas  company  plant  addi- 
tions. 

(f)  Analysis  or  cost  reports 
showing  quantities  of  ma- 
terials used,  unit  costs, 
number  of  man-hours  etc., 
in  connection  with  com- 
pleted construction  project. 

(g)  Records  and  reports  per- 
taining to  progress  of  con- 
struction wori<,  the  order  in 
which  jobs  are  to  be  com- 
pleted, and  similar  records 
which  do  not  form  a  basis 
of  entries  to  the  accounts. 

(h)  Well-drilling  logs  and  well 
construction  records. 
Retirement    work    in    progress 
ledgers,    work    orders,    and 
supplemental  records: 

(a)  Wori<  order  sheets  to 
which  are  posted  the  en- 
tries for  removal  costs,  ma- 
terials recovered,  and 
credits  to  natural  gas  com- 
pany plant  accounts  for 
cost  of  plant  retirement. 

(b)  Authorizations  for  retire- 
ment of  natural  gas  com- 
pany plant,  including 
memoranda  showing  the 
basis  for  determination  of 
cost  of  plant  to  be  retired 
and  estimates  of  salvage 
and  removal  costs. 

(c)  Registers  of  retirement 
work. 


Retention  period  18  CFR  225.3 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
enwise  6  years  after  plant  is 
retired. 


10  years 


10  years 


10  years 


10  years  after  clearance  to  the 
plant,  provided  continuing 
project  plant  inventory 
records  are  maintained;  oth- 
erwise 6  years  after  plant  Is 
retired. 

Destroy  at  option  


Proposed  retention  period 


1    year  after  field   or  well   is 
abandoned. 


10  years  after  plant  is  retired. 
See  Note  1. 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
enwise  6  years  after  plant  is 
retired.  See  Note  5. 


10  years 


5  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 5  years  after  plant  is 
retired. 


5  years  after  clearance  to  tt>e 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 5  years  after  plant  is 
retired. 


5  years  after  clearance  to  the 
plant  account,  provkjed  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 5  years  after  plant  is 
retired. 

5  years  after  clearance  to  the 
plant  account,  provkled  con- 
tinuing plant  Inventory 
records  are  maintained;  oth- 
erwise 5  years  after  plant  is 
retired. 

5  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
erwise 5  years  after  plant  is 
retired. 

Destroy  at  option  


Summary  of  changes 


1    year  after  field   or  well   is 
abandoned. 


5  years  after  plant  is  retired 


5  years  after  plant  is  retired 


Reduced  by  5  years. 


5  years 


Reduced  tjy  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 


Reduced  by  5  years. 


No  change. 


No  change. 


Reduced  by  5  years. 


Reduced  by  1  year. 


Reduced  by  5  years. 
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Item  no. 


19 


20 


21 


22 


23 


24 


Summar  i 
sheets , 
and 
portinc 
utility 
ered 
ment 


sheets,    distribution 
reports,    statements 
)apers    directly     sup- 
debits  and  credits  to 
I  (lant  accounts  not  cov- 
construction  or  retire- 
work  orders  and  their 
suppoi  ting  records. 

and  valuations: 
Appraisals  and  valuations 
by  the  company  of 
properties    or    invest- 
ments or  the  properties  or 
investments  of  any  associ- 
companies.    Includes 
records  essential  there- 


Apprai 

(a) 


maqe 
Its 


ateti 

all 

to. 


(b)  Determinations  of 
amounts  by  which  prop- 
eni€  s  or  investments  of  the 
comaany  or  any  of  its  as- 
soci  ited  companies  will  be 
eithdr  written  up  or  written 
down  as  a  result  of:. 
(1)  Mergers  or  acquisitions 


(2)  i  ^sset  impairments 


(3)  I  Mher  bases 


oi2(b) 
gas 
or 
and 
such 
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Description 


The  ori^nal  or  reproduction  of 

records,    draw- 

and    other    supporting 

for    proposed    as-con- 

structj  d  utility  facilities:. 

(a)  Mfps,  diagrams,  profiles, 

field    survey 

plot    plan,    detail 

ings.  records  of  engi- 

studies  and  similar 

recdrds  showing  the  loca- 

of  proposed  or  as-con- 

strupted  facilities. 

construction  of  facility 
results  wholly,  or  in  part. 


engin^nng 

ings 

data 


pho  ographs, 
not€  s 
drav  ^i 
nee  ing 
recc 
tion 
stru 
(b)  If 


Retention  period  18  CFR  225.3 


Contriicts    relating    to    utility 

rec(  rds:. 
(a)  Contracts  relating  to  ac- 
quis ition  or  sale  of  plant. 
The  primary  records  of 
acreage  owned,  leased 
opioned  excluding  deeds 
leases  but  including 
ecords  a  lease  sheets, 
leasehold  cards,  and  option 
agree  nents. 

Records  pertaining  to  reclas- 
sification of  utility  plant  ac- 
couits  to  conform  to  pre- 
scrised    systems    of    ac- 
cou  Its  including  supporting 
papers  showing  the  bases 
for  juch  reclassifications. 
Records   of  accumulated  provi- 
sions   for    depreciation    and 
deple  ion  of  utility  plant  and 
suppc  rting     computation     of 
exper  se: 


10  years  after  clearance  to  the 
plant  account,  provided  con- 
tinuing plant  inventory 
records  are  maintained;  oth- 
enwise  6  years  after  plant  is 
retired. 


3  years  after  disposition,  termi- 
nation of  lease,  or  write  off  of 
property  or  investment. 


Proposed  retention  period 


5  years 


Retain  until  receipt  of  FERC 
audit  report  or  two  years 
after  auditor's  exit  con- 
ference, whichever  occurs 
first. 


6  years  after  plant  is  retired 


3  years  after  appraisal 


10  years   after  completion   of 

transaction  or  as  ordered  by 

the  Commission. 
10  years  after  recognition  of 

asset  impairment. 
10  years  after  the  asset  was 

written  up  or  down. 


Summary  of  changes 


Reduced  by  5  years. 


Replaces  previous  text.  No 
substantive  change. 


Requirement  added. 

Requirement  added. 
Requirement  added. 


Retained  until  retired  or  aban-    Requirement  added, 
doned. 


Deleted 


6  years  after  rights  to  the  gas 
acreage  have  expired  or  oth- 
erwise dissolved. 


6  years.  See  Sec.  225.2(j) 


6  years  after  plant  is  retired  or 

sold. 
6  years  after  plant  is  retired  or 

sold. 


6  years 


Deleted. 


No  change. 
Text  rewritten. 


No  change. 
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Item  no. 


Description 


Retention  period  18  CFR  225.3 


Proposed  retention  period 


Summary  of  changes 


(a)  Detailed  records  or  anal- 
ysis sheets  segregating  the 
accumulated  depreciation 
according  to  functional 
classification  of  plant. 

(b)  Records  reflecting  the 
service  life  of  property  and 
the  percentage  of  salvage 
and  cost  of  removal  for 
property  retired  from  each 
account  for  depreciable 
natural  gas  plant. 


25  years 


25  years.  See  Note  5 


25  years 


25  years 


No  change. 


No  change. 


PURCHASES  AND  STORES 


25 


26 


27 


28 


Procurement: 

(a)  Agreements  entered  into  for 
the  acquisition  of  goods  or 
the  performance  of  services. 
Includes  all  fomns  of  agree- 
ments not  specifically  set  for 
in  Subsection  7  such  as  but 
not  limited  to:  Letters  of  in- 
tent, exchange  of  cor- 
respondence, master  agree- 
ments, term  contracts,  rental 
agreements  and  the  various 
types  of  purchase  orders: 

(1)  For  goods  or  services 
relating  to  plant  con- 
struction. 

(2)  For  other  goods  or 
services. 

(b)  Supporting  documents  in- 
*      eluding      accepted      and 
unaccepted    bids    or    pro- 
posals     (summaries      of 
unaccepted    bids    or    pro- 
posals may  be  kept  in  lieu 
of  originals)  evidencing  all 
relevant   elements   of   the 
procurement. 
Material  ledgers:  Ledger  sheets 
of  materials  and  supplies  re- 
ceived, issued,  and  on  hand. 


Materials  and  supplies  received 
and  issued:  Records  showing 
the  detailed  distribution  of 
materials  and  supplies  issued 
during  accounting  periods. 

Records  of  sales  of  scrap  and 
materials  and  supplies: 

(a)  Authorization  for  sale  of 
scrap  and  materials  and 
supplies. 

(b)  Contracts  for  sale  of 
scrap  materials  and  sup- 
plies. 


6  years.  See  Sec.  225.20) 

6  years 

6  years.  See  Sec.  225.2(j) 


Retain  until  receipt  of  FERC 
audit  report  or  two  years 
after  auditors'  exit  con- 
ference, whichever  occurs 
first. 

6  years.  See  Sec.  225.2(j)  


3  years 


3  years 


6  years 

6  years 
6  years 


No  change. 

No  change. 
No  change. 


6  years  after  the  date  records/ 
ledgers  were  created. 


6  years 


3  years 


3  years 


Removed  tie  to  FERC  audit  re- 
port and  set  fixed  time  pe- 
riod. 


No  change. 


No  change. 


No  c  hanoe. 


REVENUE  ACCOUNTING  AND  COLLECTION 

29 

Customers'  service  applications 
and  contracts:  Contracts  for 

Retain   until   receipt   of   FERC 
audit    report    or   two    years 

4  years  after  expiration 

Removed  tie  to  FERC  audit  re- 

port and  set  fixed  time  pe- 

extensions   of    service    for 

after     auditors'     exit     con- 

riod. 

which  contributions  are  made 

ference,     whichever     occurs 

by  customers  and  others. 

first. 

30  

Rate  schedules:  General  files 

Retain   until    receipt   of   FERC 

6    years    after    published    rate  I  Removed  tie  to  FERC  audit  re- 

of  published  rate  sheets  and 

audit    report    or    two    years 

sheets  and  schedules  are  su- 

port and  set  fixed  time  pe- 

schedules  of   utility   service 

after     auditors'     exit     con- 

perseded or  no  longer  used 

riod. 

(including     schedules     sus- 
pended or  superseded). 

ference,     whichever    occurs 
first. 

to  charge  for  services. 
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Item  no. 


Description 


Retention  period  18  CFR  225.3 


Proposed  retention  period 


Summary  of  changes 


31 


32 


33 


Maximum 


demand,    pressure, 
temp^ature,     and     specific 
charts   and   demand 
record  card. 


graviti 
meter 


Miscella  ieous  billing  data:  Bill- 
ing dBpartment's  copies  of 
contracts  with  customers  (in 
addition  to  contracts  in  gen- 


1  year,  except  where  the  basic 
chart  information  is  trans- 
ferred to  another  record  the 
charts  need  only  be  retained 
6  months,  provided  the  basic 
data  is  retained  1  year. 

Destroy  at  option  


If  the  measurement  data  have 
not  been  disputed  or  ad- 
justed, destroy  after  7 
months. 


Destroy  at  option 


Reduced  by  5  months. 


No  change. 


era! 
Revenu(  i 
(a) 


files). 


Sui 


summanes: 

mmarles  of  monthly 
operating  revenues  accord- 
:o  classes  of  service  by 
enti  e  utility, 
(b)  Summaries  of  monthly 
ope  ating  revenues  accord- 
ing [o  classes  of  service  by 
tow  IS,  districts,  or  divi- 
sior  s.  (Including  sum- 
mar  es  of  forfeited  dis- 
cou  Its  and  penalties). 


6  years 


6  years 


5  years 


Deleted 


Reduced  by  1  year. 


Deleted. 


TAX 


34 


Tax  r4cords 
(a)    C  opi( 


lies   of    retums   and 

schedules  filed  with  taxing 

supporting 

papers,    records    of 

tax  bills  and  re- 

cei(|ts    for    payment.    See 

11(b)       for 

evidencing    dis- 


autt  lorities, 
wore 
app  sals, 
ceip  ts    f( 
Sub  section 
vou  :hers 
bur$ements. 
(1) 

(2) 


ncome  tax  retums 


'roperty  tax  retums 


(3) 

t 

(4) 


Sales  and  other  use 

xes. 

Dther  taxes  


\i  xes. 


(5) 


(6) 


0 


Agreements    between 
associate  companies  as 
allocation  of  consoli- 
dated income  taxes. 
Schedule  of  allocation 
consolidated   Federal 
It^come  taxes  among  as- 

i  companies. 
Summaries  of  taxes  paid 
I  ngs  with  taxing  authori- 
to    qualify    employee 
beriefit  plans. 

If  formation   returns   and 
rep  )rts  to  taxing  authorities. 


(b) 
(c)Fi 

ties 

t 
(d) 


7  years  after  settlement 

2  years  after  settlement 

3  years 

2  years  after  settlement 
7  years  after  settlement 


6  years 


Destroy  at  option  

7  years  after  settlement  of  Fed- 
eral return  or  discontinuance 
of  plan,  whichever  is  later. 

3  years,  or  for  the  period  of  any 
extensions  granted  for  audit. 


2  years  after  final  tax  liability  is 

determined. 
2  years  after  final  tax  liability  is 

determined. 
2  years 

2  years  after  final  tax  liability  is 

determined. 
2  years  after  final  tax  liability  is 

determined. 


2  years  final  tax  liability  is  de- 
termined. 


Deleted  

5  years  after  discontinuance  of 
plan. 

3  years  or  for  the  period  of  any 
extensions  granted  for  audit. 


Reduced  by  5  years. 
No  change. 
Reduced  by  1  year. 
No  change. 
Reduced  by  5  years. 

Reduced. 


Deleted. 

Reduced  by  2  years  Renum- 
bered (b). 

No  change  Renumbered  (c). 


TREASURY 


35 


Statem«  nts  of  funds  and  de- 
posits: 

(a)  Jtatements  of  periodic 
def  osits  with  fund  adminis- 
trat  )rs  or  trustees. 

(b)  Jtatements  of  periodic 
withdrawals  from  fund. 

(c)  Statements  prepared  by 
fun  J  administrator  or  trust- 
ees of  fund  activity  includ- 
ing 


Replacement  for  Item  58  cur- 
rently contained  in  18  CFR 
§225.3 


Retain  records  for  the  most  re- 
cent 3  calendar  years. 

Retain  records  for  the  most  re- 
cent 3  calendar  years. 

Retain  records  until  the  fund  is 
dissolved  or  terminated. 


Replaces  previous  text.  Sub- 
stantive change. 

Requirement  added. 


Requirement  added. 
Requirement  added. 
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Item  no. 

Description 

Retention  period  18  CFR  225.3 

Proposed  retention  period 

Summary  of  changes 

(1)  Beginning  of  the  year  bal- 

ance of  fund; 

(2)  Deposits  with  the  fund; 

(3)  Acquisition  of  investments 

held  by  the  fund; 

(4)  Disposition  of  investments 

held  by  the  fund; 

(5)    Disbursements    from    the 

fund,  including  party  to  whom 

disbursement  was  made;  and 

(6)    End   of   year   balance   of 

fund. 

36 

Records  of  deposits  with  banks 
and  others:- 

(a)  Statements  from  deposi- 

Destroy at  option  after  compie- 

Destroy  at  option  after  comple- 

No  change 

tories  showing  the  details 

tk)n  of  audit  by  independent 

tk)n  of  audit  by  independent 

of    funds    received,     dis- 

accountants. 

accountants. 

bursed,    transfen^,    and 

balances  on  deposit. 

(b)  Check  stubs,  registers,  or 

6  years 

3  years  ....'. 

Reduced  by  3  years. 

other    records    of    checks 

issued. 

. — 

37  

Records  of  receipts  and  dis- 
bursements: 

« 

^ 

(a)    Daily   or   other   periodic 

Destroy  at  option  after  comple- 

Destroy at  option  after  comple- 

No change. 

statements  of   receipts  or 

tion  of  annual  audit  by  inde- 

tion of  annual  audit  by  inde- 

disbursements of  funds. 

pendent  accountants. 

pendent  accountants. 

(b)  Records  or  periodic  state- 

Destroy at  option  after  comple- 

Destroy at  option  after  comple- 

No change. 

ments       of       outstanding 

tion  of  annual  audit  by  inde- 

tion of  annual  audit  by  inde- 

■ 

vouchers,    checks,    drafts, 

pendent  accountants. 

pendent  accountants. 

etc.,  issued  and  not  pre- 

sented. 

(c)    Reports    of    associates 

Destroy  at  option  after  comple- 

Destroy at  option  after  comple- 

No change. 

showing      working      fund 

tion  of  annual  audit  by  inde- 

tion of  annual  audit  by  inde- 

transactions     and      sum- 

pendent accountants. 

pendent  accountants. 

maries  thereof. 

(d)  Reports  of  revenue  col- 

Destroy at  option  after  comple- 

Destroy at  option  after  comple- 

No change. 

lections  by  field  cashiers, 

tion  of  annual  audit  by  inde- 

tion of  annual  audit  by  inde- 

pay stations,  etc. 

pendent  accountants. 

pendent  accountants. 

MISCELLANEOUS 


38 


39 


Statistics: 

(a)  Annual  financial,  oper- 
ating and  statistical  reports 
regulariy  prepared  in  the 
course  of  business  for  in- 
ternal administrative  or  op- 
erating purposes  (and  not 
used  for  the  basis  for  en- 
tries to  accounts  of  the 
companies  concerned  to 
show  the  results  of  oper- 
ations and  the  financial 
condition  of  the  utility. 

(b)  Quarteriy,  monthly  or 
other  periodic  financial,  op- 
erating and  other  statistical 
reports  as  above. 

Budgets  and  other  forecasts 
(prepared  for  intemal  admin- 
istrative or  operating  pur- 
poses) of  estimated  future  in- 
come, receipts  and  expendi- 
tures in  connection  with  fi- 
nancing, construction  and  op- 
erations and  acquisitions  or 
disposals  of  properties  or  in- 
vestments. 


10  years  after  date  of  report 


2  years  after  date  of  report 


3  years 


5  years 


Deleted 


3  years 


Reduced  by  5  years. 


Deleted 


No  change. 


1522 


Federal  Register /Vol.  65,  No.  6 /Monday,  January  10,  2000  /  Proposed  Rules 


Item  no. 


40 


41 


42 


Records 
former 


of  predecessors  and 
issociates. 


Description 


Reports  ip  Federal  and  State 
regulat(^ry  commissions: 
(a)    Annual    financial,    oper- 
ating!  and    statistical    re- 
ports; 
(1)  FMeral  agencies  


(2)  S  ate  commissions 


(b)  Spacial  or  periodic  re- 
ports on  the  following  sul)- 
jects: 

(1)  Transactions  with  asso- 
ciated companies. 

(2)  budgets    of   expendi- 
turfes. 

(4)  E  Tiployees  and  wages 

(5)  ijoans  to  officers  and 
erriployees. 

(7)  (Purchases  and  sales, 
uti^ty  properties. 

(8)  hant    changes — units 
ad  led  and  retired.. 

(c)  Rex>rds  required  to  be 
retair  ed  under  Sec. 
277.;  10  of  this  chapter,  re- 
latinc  to  the  Natural  Gas 
Policy  Act  of  1978. 

Other  m  iscellaneous  records: 
Copies  of  advertisements  by 
the  company  in  behalf  of 
itself  0-  any  associate  com- 
pany ill  newspapers,  maga- 
zines 9nd  other  publications 
includirig  records  thereof  (ex- 
cluding advertising  of  prod- 
uct, appliances,  employment 
opportunities,  services,  terri- 
tory, rcutine  notices  and  invi- 
tations for  bids  for  securities 
all  of  which  may  be  de- 
stroyec  at  option). 


Retention  period  18  CFR  225.3 


Retain  until  the  records  of  utility 
plant  acquired  have  t)een  in- 
tegrated with  the  utility's 
plant  records  and  the  original 
cost  of  the  acquired  plant  is 
adequately  supported  by  cost 
details  and  until  it  is 
ascertained  that  such  records 
are  not  necessary  to  fulfill- 
ment of  any  unsatisfied  regu- 
latory requirement,  such  as: 
(a)  Approval  and  recording  of 
accounting  adjustments  re- 
sulting from  reclassification 
and  original  cost  studies  and 
acceptance  of  property  ac- 
quisition joumal  entries,  (b) 
establishment  of  continuing 
plant  inventory  records  or  ac- 
counting evidence  of  tfie  cost 
of  long-lived  property  in  the 
absence  of  such  continuing 
plant  inventory  records. 


Retain  until  receipt  of  FERC 
audit  report  or  two  years 
after  auditors'  exit  conference 
which  ever  occurs  first. 

Retain  as  long  as  the  active 
tariffs  or  rates  are  in  effect. 


6  years 

3  years 

5  years 

3  years  after  fully  paid 

10  years  after  plant  is  retired  .. 

10  years  after  plant  is  retired  .. 

3  years 


6  years 


Proposed  retention  period 


Retain  consistent  with  the  re- 
quirements for  the  same 
types  of  records  of  the  nat- 
ural gas  company. 


5  years 
Deleted 

Deleted 

Deleted 

Deleted 
Deleted 

Deleted 

Deleted 

Deleted 

2  years 


Summary  of  changes 


Text  rewritten. 


Removed  tie  to  FERC  audit  re- 
port and  set  fixed  time  pe- 
riod. 

Deleted. 


Deleted. 

Deleted. 

Deleted. 
Deleted. 

Deleted. 

Deleted. 

Deleted 


Reduced  by  4  years.  Descrip- 
tion title  change.  Text  rewrit- 
ten. 
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Note:  This  Appendix  Will  Not  Appear  in  The  Code  of  Federal  Regulations 
Appendix  C — Current  and  Proposed  Records  Retention  Requirements  (18  CFR  Part  356.3) 


Item  No. 


Description 


Retention  period  18  CFR 
356.11 


Proposed  retention  period 


Sumniary  of  changes 


CORPORATE  AND  GENERAL 


1 

Incorporation    and    reorganiza- 

tinri' 

U\Jl  t. 

(a)  Charter  of  certificate  of  in- 

Permanently  

Permanently  or  at  termination 

No  change. 

corporation    and    anriend- 

of  the  corporation's  existence. 

ments. 

(b)  Legal  documents  related 

Permanently 

Permanently  or  at  termination 

No  change. 

to  mergers,  consolidations, 

of  the  corporation's  existence. 

reorganizations,     receiver- 

ships and  similar  actions 

which  effect  the  identity  or 

organization   of   the   com- 

_ 

pany. 

2  

Minutes  to  Directors',  Executive 
Cornmittees',     Stockholders', 
and  other  corporate  meetings. 

Permanently 

5  years 

Reduced. 

3  

Titles,  franchises  and  authori- 
ties: 
(a)  Certificates  of  public  con- 

Until expiration  or  cancellation 

Until  expiration  or  cancellatk)n 

No  change. 

venience     and     necessity 

issued  by  regulating  bodies. 

(b)  Operating  authorizations 

Until  expiration  or  cancellation 

Until  expiration  or  cariceilation 

No  change. 

and  exemptions  to  operate 

issued  by  regulating  bodies. 

" — 

(c)  Copies  of  formal  orders  of 

1  year  after  expiration  or  can- 

1 year  after  expiration  or  can- 

No change. 

regulatory    bodies    served 

cellation. 

cellation. 

upon  the  company. 

(d)    Deeds,    charters,    and 

3    years    after   disposition    of 

3    years    after    disposition    of 

No  change. 

other  title  papers. 

property. 

property. 

4  

Contracts  and  Agreements: 

(a)  Contracts  and  related  pa- 

10 years  after  expiration,  pro- 

4 years  after  expiration,   pro- 

Reduced by  6  years. 

pers  for  transactions  which 

vided  ttiere  is  no  pending  liti- 

vided there  is  no  pending  liti- 

are subject  to  the  provi- 

gation involved,  and  provided 

gation    or   govemmental   in- 

sions of  the  Clayton  Anti- 

the    company    notifies    the 

quiry  or  proceeding  involved. 

tmst  Act  (15  U.S.C.  20). 

Commission    of    it    intended 
action  2  weeks  prior  to  ttie 
date  the  records  are  to  be 
destroyed. 

(b)   Service  contracts,  such 

3  years  after  expiration  or  ter- 

3 years  after  expiration  or  ter- 

No change. 

as  for  operational  manage- 

mination. 

mination. 

ment,  accounting,  financial 

or     legal     service,     and 

agreenr>ents  with  agents. 

(c)     Contracts     and     other 

3  years  after  expiration  or  ter- 

3 years  after  expiration  or  ter- 

No change. 

agreements  relating  to  the 

mination. 

mination. 

construction,  acquisition  or 

sale  of  real  property  and 

equipment  except  as  other- 

wise provided  in  (a)  above. 

5  

Accountant's,  auditor's,  and  In- 
spector's reports: 

« 

(a)  Certifications  and  reports 

3  years 

3  years 

No  change. 

of  examinations  and  audits 

* 

conducted  by  public  and 

certified  public  accountants. 

(b)  Reports  of  examinations 

3  years 

3  years 

No  change. 

and   audits  conducted   by 

' 

internal  auditors,  time  in- 

spectors,   weight    inspec- 

tors, and  others. 

TREASURY 


6 1  Long-term  debt  records: 
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Item  No. 


Description 


Retention  period  18  CFR 
356.11 


Proposed  retention  period 


Summary  of  changes 


(a)  ftond  indentures,  under- 
wr  ling,  mortgage,  and 
otf  er  long-term  credit 
ag  eements. 


6  years  after  redemption 


6  years  after  redemption 


No  cfiange. 


RNANCIAL  ACCOUNTINQ 


10 


11 


Ledger ;: 

(a)  General  arxi  subsidiary 
lee  gers  with  indexes  tfiere- 
to 

(b)  ^ance  Sheets  and  Trial 
Baance  sheets  of  general 
an  1  subsidiary  ledgers. 

Jouma  s: 

(a)  Ceneral  Journals  (except 
for  ratemal<ing  organiza- 
tio  )s). 

(b)  subsidiary  Joumals  ad 
an/  supporting  data,  ex- 
ce  )t  as  otherwise  provided 

necessary   to   explain 
journal  entries. 

(c)  Schedules  of  recurring  or 
sta  ndard  journal  entries 
wit  1  entry  identifications. 

Vouch*  rs: 

Voucher     registers     or 


(a) 

eqLivalent. 
(b)      Paid     and     cancelled 
vouchers,  expenditure  au- 
the  rizations,    detailed    dis- 
tritution  sheets  and  other 
su  >porting    data    including 
original  bills  and  invoices, 
ex  ;ept   as  otherwise   pro- 
vie  ed  herein. 
Accourts  receivable,  record,  or 
regis  er  of  accounts  receiv- 
able. 

Records  of   accounting  codes 
and  nstructions. 


50  years 
5  years  .. 


50  years 
6  years  .. 


Until  superseded 


6  years 
6  years 


3  years  after  settlement 


6  years  after  discontinuance 


3  years 
3  years 

3  years 
3  years 


Until  superseded  ...... 


5  years 
5  years 


3  years  after  settlement 


3  years  after  discontinuance 


Reduced  by  47  years. 
Reduced  by  2  years. 

Reduced  by  47  years. 
Reduced  by  3  years. 

No  change. 

Reduced  by  1  year. 
Reduced  by  1  year. 


No  change. 
Reduced  by  3  years. 


PROPERTY  AND  EQUIPMENT 


12 


Proper  y  records: 

(a)  Records  which  main- 
tai  led  complete  informa- 
tio  1  on  cost  or  other  value 
of  all  real  property  or 
eq  jipment. 

(b)  Records  and  additions 
anj  betterments  made  to 
pr(  perty  and  equipment. 

(c)  Records  pertaining  to  re- 
tire ments  and  replace- 
m(  nts  of  property  and 
eq  Jipment. 

(d)  F  ecords  pertaining  to  de- 
pn  elation: 
(1]    When    group    method 

ind    depreciation    rates 

ire    prescribed    by    the 

iJommission. 

(21  Other 

(e)  Records  of  equipment 
nu  nber  changes. 

(f)  Rscords  of  motor  and  en- 
gir  e  changes. 


3    years    after    disposition    of 
property. 


3    years    after    disposition    of 
property. 

3    years    after    disposition    of 
property. 


10  years 


3    years    after    disposition    of 

property. 
3    years    after    disposition    of 

property. 
3    years    after    disposition    of 

property. 


3    years    after    disposition    of 
property. 


3    years    after    disposition    of 
property. 

3    years    after    disposition    of 
property. 


3    years    after    disposition    of 
property. 


3    years    after    disposition    of 

properly. 
3    years    after    disposition    of 

property. 
Destroy  at  option  


No  change. 

No  change. 
No  change. 


Added  requirement. 

No  change. 
No  change. 
Changed  requirement. 
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Item  No. 

Description 

Retention  period  18  CFR 
356.11 

Proposed  retention  period 

Summary  of  changes 

(g)  Files  of  detailed  author- 

3 years 

3    years    after    disposition    of 

Added  requirement. 

izations    for    expenditures, 

property. 

work  or  job  orders  showing 

estimated   costs   of   addi- 

tions and  betterments,  ex- 

tensions,       replacements, 

major         repairs         and 

dismantlements,    approved 

by  proper  officials,  together 

with  supporting  data. 

^ 

(h)  Periodical  inventories  of 

3  years  after  prior  inventory  

3  years  after  prior  Inventory  

No  change. 

property  and  equipment. 

13  

Engineering  Records: 

(a)  Plans  and  specifications  .. 

3  years  after  the  disposition  of 
the  property. 

3  years  after  the  disposition  of 
the  property. 

No  change. 

(b)  Estimates  of  work,  engi- 

15 years 

15  years 

No  change. 

neering  studies,   construc- 

tion bids,  and  similar  data 

pertaining      to      property 

changes  actually  made. 

PERSONNEL  AND  PAYROLL 


14 


Payroll  Records: 
(a)  Registers,  abstracts,  or 
summaries  showing  earn- 
ings, deductions  and 
amounts  paid  to  each  em- 
ployee by  pay  periods. 


3  years 


3  years 


No  change. 


(b)  Records  showing  the  de- 
tailed distribution  of  sala- 
ries and  wages  to  various 
accounts. 


3  years 


3  years 


No  change. 


15 


16 


17 


TAXES 


Copies  of  retums  and  sched- 
ules filed  with  taxing  authori- 
ties, supporting  work  papers, 
records  or  appeals,  tax.  bills 
and  receipts  for  payments. 
(See  item  9(b)  for  vouchers 
evidencing  disbursements): 

(a)  Income  tax  retums  

(b)  Property  tax  retums 

(c)  Sales  and  use  taxes  ., 

(d)  Other  taxes 

(e)  Agreements  between  af- 
filiated companies  as  to  al- 
location of  consolidated  in- 
come taxes. 

(f)  Schedule  of  allocation  of 
consolidated  Federal  in- 
come taxes  among  affili- 
ated companies. 

Information  retums  and  reports 
to  taxing  authorities. 


3  years  after  settlement 

3  years  after  settlement 

3  years 

3  years  after  settlement 

3  years  after  settlement 
3  years  after  settlement 


3  years,  or  for  the  period  of  any 
extensions  granted  for  audits. 


3  years  after  final  tax  liability  is 

determined. 
3  years  after  final  tax  liability  is 

determined. 

3  years  

3  years  after  final  tax  liability  is 

determined. 
3  years  after  final  tax  liability  is 

determined. 


3  years  after  final  tax  liability  is 
detemnined. 


3  years,  or  for  the  period  of  any 
extensions  granted  for  audits. 


No  change. 

No  change. 

No  change. 
No  change. 

No  change. 


No  cfiange. 


No  change. 


PURCHASE  AND  STORES 


Material  ledger,  records  of  ma- 
terial and  supplies  on  hand 
at  all  locations. 


2  years 


2  years 


No  change. 
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Item  No. 


Description 


Retention  period  18  CFR 
356.11 


Proposed  retention  period 


Summary  of  changes 


18  Invent!  r;es:  General  Inventories 

of  n  aterial  and  supplies  on 
fian< .  witti  record  of  adjust- 
men  s  between  accounts  re- 
quir<  d  to  bring  stores  records 
into  agreement  witfi  pfiysical 
inve  itories. 


2  years 


2  years 


No  change. 


TRANSPORTATION 


19 


20 


Oil  an  j  other  prc^ucts  stocks 
and  movement  pipelines 
only;  (a)  Records  and  re- 
ceipts, deliveries,  pumplngs, 
stoci  ;s,  and  over  and  short 

(b)  Run  tickets  showing 
quantities  by  tank  meas- 
urement of  meter  reading 
of  oil  and  other  products 
reieived  into  the  delivered 
frc  m  company's  lines. 

(c)  Statements  of  oil  and  oil 
pri  (ducts  consumed  as  fuel 
inc  luding  quantity  value, 
an  j  where  consumed. 

(d)  S  tatement  of  oil  and  other 
pniducts  lost  by  line 
bniaks  and  leaks  including 
quantity,  value,  and  loca- 
tio  1  of  breaks  and  leaks. 

(e)  Reports  of  power  fur- 
nis  hed  by  producers: 
M(  nthly  reports  of  the 
quintity  of  oil  run  in  con- 
ne:tion  with  which  power 
was  furnished  by  pro- 
ducers, and  records  of 
pa  ^ment  for  such  power. 

(f)  Records  of  producers' 
prdperty  identifying  owner- 

and  location  for  pro- 
tanks  or  wells  to 
carrier's    lines    are 


3  years 


3  years 


sh  p 
du  :ers' 
wMch 
CO  inected. 


(g)  )ivision  or  other  peri- 
od cal  inventory  reports  of 
oil  and  other  products  on 
ha  Id. 

(h)  D  vision  orders:  Directions 
received  by  carrier  as  to 
th€  division  of  interest  and 
to  whose  account  trans- 
po  ted  oil  should  be  cred- 
ite  I. 

(i)  Di  -ections  received  by  the 
earner  for  the  transfer  of 
division  order  interests 
one  interest  owner  to 


fron 
an  »ther. 
(j)    Transfer   orders    for   the 
tra  isfer  of  ownership  of  oil 
or  other  products  in  car- 
rier's custody. 


3  years 


3  years 


3  years 


3  years  after  disconnection 


3  years 


3  years  after  discontinuance 


3  years  after  discontinuance 


3  years 


3  years 


3  years 


No  change. 


No  change. 


3  years 


3  years 


3  years 


3  years  after  disconnection 


3  years 


3  years  after  discontinuance 


3  years  after  discontinuance 


3  years 


No  change. 


No  change. 


No  change. 


No  change. 


No  change. 


No  change. 


No  change. 


No  change. 


TARIFFS  AND  RATES 


Official 
classifications 
shees 


to 
erty. 


thj 


file    copies    of   tariffs, 
division 
,  and  circulars  relative 
transportation  of  prop- 


3  years  after  expiration  or  can- 
cellation. 


3  years  after  expiration  or  can- 
cellation. 


No  change. 
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Item  No. 

Description 

Retention  period  18  CFR 
356.11 

Proposed  retention  period 

Summary  of  changes 

^1  

Authorities  and  supporting  pa- 
pers   for    transportation    of 
property  for  free  or  at  re- 
duced rates. 

3  years 

3  years 

No  change 

22  

Copies    of    concurrences    and 

2  years  after  expiration  or  can- 

2 years  after  expiration  or  can- 

No change. 

powers  of  attorney. 

cellation. 

cellation. 

23  

Correspondence    and    working 

2  years  after  cancellation  of  tar- 

2 years  after  cancellation  of  tar- 

No change. 

papers  in  connection  with  the 

iff. 

iff. 

making  of  rates  and  compli- 

ance of  tariffs,  classifications, 

division  sheets,  and  circulars 

affecting  the  transportation  of 

• 

property. 

REPORTS  AND  STATISTICS 


24  

Reports    to     Federal     Energy 
Regulatory  Commission  and 
other  regulatory  bodies: 

(a)    Annual    financial,    oper- 
ating   and    statistical    re- 

10  vears 

5  years 

Reduced  by  5  years. 

ports,  file  copies  of,   and 

supporting  data. 

(b)    Valuation    inventory    re- 
ports and  records  together 

3  years  after  disposition  of  the 
property. 

Delete  item  in  its  entirety 

Deleted. 

with  related  notes,  maps. 

and    sketches;    underiying 

engineering,  land,  and  ac- 

counting   reports,    pricing 

schedules,     summary     of 

collection  sheets,  yeariy  re- 

ports of  changes  and  other 

miscellaneous  data,  all  re- 

lating to  the  valuation  of 

the  company's  property  by 

the  Federal  Energy  Regu- 

latory Commission  or  other 

regulatory  body. 

- 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  10, 
2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
published  12-9-99 
EDUCATION  DEPARTMENT 
Special  education  and 
rehabilitative  services: 
Children  with  disabilities — 
Personnel  Preparation 
Program  To  Improve 
Services  and  Results 
for  Children  with 
Disabilities;  published 
12-9-99 
ENVIRONMENTAL 
PROTECTJON  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  published 
11-10-99 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
New  Yori(  State  public 
utilities;  published  7-12- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Commercial  mobile  radio 
services — 

Interconnection  and  resale 
obligations  and 
forbearance  issues; 
published  11-9-99 
Practice  and  procedure: 
Ex  parte  njles;  published 
12-9-99 
INTERIOR  DEPARTMENT 
Fish  and  WildHfe  Service 
Endangered  and  threatened 
species: 

Gentner's  fritillary;  published 
12-10-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Compensation; 
miscellaneous  changes; 
published  12-10-99 


Prevailing  rate  systems; 
published  12-10-99 

POSTAL  SERVICE 

Domestic  mail  manual: 
Miscellaneous  amendments; 
published  1-10-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Scrapie  pilot  projects; 
comments  due  by  1-18- 
00;  published  12-17-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  arKi  Inspection 

Service 

Meat  and  poultry  inspection: 
Meat  produced  by  advanced 
meat/bone  separation 
machinery  and  recovery 
systems;  comments  due 
by  1-18-00;  published  12- 
16-99 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Accreditation  and  assessment 
programs: 
Federal  conformity 

assessment  activities; 

policy  guidance; 

comments  due  by  1-17- 

00;  published  11-3-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Cook  Inlet  t)eluga  whales; 
depleted  designation; 
comments  due  by  1-19- 
00;  published  12-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  pollock; 
comments  due  by  1-20- 
00;  published  1-5-00 
Carit>bean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  1-20-00; 
published  12-21-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 


Anticompetitive  teaming; 
comments  due  by  1-18- 
00;  published  11-18-99 
Utilization  of  Indian 
organizations  and  Indian- 
owned  economic 
enterprises;  comments 
due  by  1-18-00;  published 
11-18-99 
DEFENSE  DEPARTMENT 
Navy  Department 
Underwater  archeologk^l 
research  pemriits  on 
submerged  cultural 
resources;  applicatbn 
guidelines;  comments  due 
by  1-18-00;  published  11- 
19-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Higher  Education  Act — 
Negotiated  rulemaking 
committees  on  issues 
under  Title  IV; 
estat>lishment; 
comments  due  by  1-18- 
00;  published  12-30-99 
Postsecondary  eduction: 
Gaining  Early  Awareness 
and  Readiness  for 
Undergraduate  Programs 
(GEAR  UP)  Program; 
comments  due  by  1-20- 
00;  published  12-21-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Arizona;  comments  due  by 
1-18-00;  published  12-17- 
99 
IrKliana;  comments  due  by 
1-18-00;  published  12-17- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

AlatMima;  comments  due  by 
1-18-00;  published  12-16- 
99 
Califomia;  comments  due  by 
1-17-00;  published  1-6-00 
Indiana;  comments  due  by 
1-19-00;  published  12-20- 
99 
Missouri;  comments  due  by 
1-19-00;  published  12-20- 
99 
New  Jersey;  comments  due 
by  1-18-00;  published  12- 
17-99 
New  Mexico;  comments  due 
by  1-19-00;  published  12- 
20-99 
Pennsylvania;  comments 
due  by  1-18-00;  published 
12-17-99 
Rhode  Island;  comments 
due  by  1-21-00;  published 
12-22-99 


Texas;  comments  due  by  1- 
21-00;  published  12-22-99 
Pestk:kle  programs: 
AntimnrotMal  pestk:ide 
products;  registration 
procedures  ar>d  labelir>g 
standards,  etc.;  comments 
due  by  1-18-00;  put)ltshed 
11-16-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hertjtcide  safener  HOE- 
107892  and  metabolites; 
comments  due  by  1-21- 
00;  published  11-22-99 
Paraquat;  comments  due  by 
1-21-00;  published  11-22- 
99 
Solid  wastes: 
Residential,  commercial,  and 
institutional  solkj  waste; 
guideline  revisions; 
comments  due  by  1-18- 
00;  published  12-17-99 
Storage  and  cottection  of 
residential,  commercial, 
and  institutional  solid 
waste;  comments  due  by 
1-18-00;  published  12-17- 
99 
Water  progrEims: 
Clean  Water  Act- 
Water  quality  planning 
and  management; 
National  Pollutant 
Discharge  Elimination 
System  program  and 
Federal  antidegradation 
polk^,  etc ;  comments 
due  by  1-20-00; 
published  10-27-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  sennces,  special: 
Fixed  microwave  sendees — 

24  GHz  band,  Icensing 
and  service  njles; 
comments  due  by  1-19- 
00;  published  12-20-99 

Local  multipoint 
distribution  servk»; 
comments  due  by  1-21- 
00;  published  12-21-99 
Maritime  servrces — 

Los  Angeles  and  Long 
Beach,  CA;  156.250 
MHz  frequency 
availability  for  port 
operations;  comrT>ents 
due  by  1-18-00; 
published  12-21-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  bank 
system: 

Corporate  govemance 
responsibilities  devolution: 
comments  due  by  1-20- 
00;  published  12-21-99 


IV 
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HEALTH  AND  h  UMAN 
SERVICES  DEPARTMENT 
Food  and  Drug  i 
Administration 

Medical  devices:  i 
IHearing  aids:  ^hnical  data 
amendmenta  comments 
due  by  I-ItIoO;  published 
11-3-99         I 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  Geneijal  Office, 
Healtti  and  Human  Services 
Department 

Health  care  progt^ams;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 
Medicare  an^  State  health 
care  programs;  anti- 
l(icl(bacl(  statute  for 
shared  risi; 

arrangements;  statutory 
exception;  comments 
due  by  1-18-00; 
published  11-19-99 

INTERIOR  DEPARTMENT 
Fish  and  Wlldllf^  Service 

Endangered  and  [threatened 
species: 

Findings  on  petitions,  etc. — 
Alabama  beach  mouse, 
etc.;  comments  due  by 
1-18-00;  piiblished  11- 
18-99 
Straight-horn  sd  markhor 
comments  due  by  1-21- 
00;  publisfied  9-23-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcemeiit  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  pla|n 
submissions: 
Pennsylvania;  Comments 
due  by  1-18-|00;  published 
12-17-99 

JUSTICE  DEPARTMENT 

Privacy  Act;  impl  jmentation; 
comments  due  by  1-18-00; 
published  12-1  )-99 

NUCLEAR  REGIILATORY 
COMMISSION 

Rulemalcing  petitibns: 
Stein,  Michael;  comments 
due  by  1-18-|o0;  published 
11-3-99 
Spent  nuclear  fu(  il  and  high- 
level  radioactiv}  waste; 


independent  storage; 

licensing  requirements: 

Flexibility;  clarification  and 
addition;  comments  due 
by  1-17-00;  published  11- 
3-99 
POSTAL  RATE  COMMISSION 
Practice  and  procedure; 

Procedings;  efficiency 
improvement;  comments 
due  by  1-21-00;  published 
12-28-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Standard  Mail  destination 
entry  mailings;  procedure 
changes;  comments  due 
by  1-21-00;  published  12- 
22-99 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  determination; 
comments  due  by  1-18- 
00;  published  11-18-99 
Disability  determination — 
Reviews  for  medical 
recovery  of  annuitants; 
discontinuance; 
comments  due  by  1-18- 
00;  published  11-18-99 
Railroad  Unemployment 
Insurance  Act: 
Remuneration;  definition; 
comments  due  by  1-18- 
00;  published  11-16-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Proxy  and  information 
statements;  delivery  to 
households;  comments 
due  by  1-18-00;  published 
11-16-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Cape  Cod  Canal;  arrival 
notification  and  Year  2000 
(Y2K)  reporting 
requirements  for  transiting 
vessels;  regulated 
navigation  area; 
comments  due  by  1-21- 
00;  published  12-22-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Airbus;  comments  due  by  1- 

20-00;  published  12-21-99 
AlliedSignal,  Inc.;  comments 

due  by  1-18-00;  published 

11-19-99 
Ayres  Corp.;  comments  due 

by  1-21-00;  published  11- 
'      24-99 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  1-18- 

00;  published  11-16-99 
Boeing;  comments  due  by 

1-18-00;  published  11-19- 

99 
Eurocopter  France; 

comments  due  by  1-18- 

00;  published  11-18-99 
General  Electric  Aircraft 

Engines;  comments  due 

by  1-18-00;  published  11- 

19-99 
McDonnell  Douglas; 

comments  due  by  1-21- 

00;  published  12-7-99 
Raytheon;  comments  due  by 

1-20-00;  published  12-6- 

99 
Airworthiness  standards: 
Special  conditions — 

McDonnell  Douglas  DC-9- 
30  series  airplanes; 
comments  due  by  1-18- 
00;  published  12-3-99 
Class  C  and  Class  E 
airspace;  comments  due  by 
1-17-00;  published  12-2-99 
Class  E  airspace;  comments 
due  by  1-18-00;  published 
12-17-99 

Commercial  space 
transportation: 

Licensed  reentry  activities; 
financial  responsibility 
requirements;  comments 
due  by  1-21-00;  published 
12-13-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Motorcycle  bral<e  systems; 
comments  due  by  1-18- 
00;  published  11-17-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 


Gas  transmission  and 
hazardous  liquid  pipelines 
in  high-consequence 
areas;  enhanced  safety 
and  environmental 
protection;  comments  due 
by  1-17-00;  published  12- 
22-99 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  financial  and 
accounting  procedure: 

Endorsement  of  checl<s 
deposited;  comments  due 
by  1-18-00;  published  11- 
17-99 

Mechandise,  special  classes: 

Products  of  forced  or 
indentured  child  latx>r; 
prohibited  importation  and 
seizure;  comments  due  by 
1-18-00;  published  11-17- 
99 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 

State  inconrte  tax 
obligations;  tax  refund 
payments  offset; 
comments  due  by  1-19- 
00;  published  12-20-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Charitable  remainder  trusts; 
prevention  of  abuse; 
comments  due  by  1-19- 
00;  published  10-21-99 

LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infonnation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to1he  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-038-00001-6) 5.00 

3  (1997  Compilation 
and  Parts  100  and 
101) 


(869-038-00002-4) 20.00 


(869-038-00003-2) 


7.00 


5  Parts: 

1-699  (869-038-00004-1) 37.00 

700-1199  (869-038-00005-9) 27.00 

1200-End,  6  (6 

Reserved)  (869-038-00006-7) 44.00 

7  Parts: 

1-26  „....  (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (869-038-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

400-699  (869-038-00012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1199  (869-038-00015-6)  46.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869-038-00017-2) 55.00 

1900-1939  (869-038-00018-1)  19.00 

1940-1949  (869-038-000 19-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-End (869-038-00021-1) 27.00 

8 (869-038-00022-9) 36.00 

9  Parts: 

1-199  (869-038-00023-7) 42.00 

200-End  (869-038-00024-5) 37.00 

10  Parts: 

1-50  (869-038-00025-3) 42.00 

51-199 (869-038-00026-1) 34.00 

200-499 (869-038-00027-0) 33.00 

500-End  (869-038-00028-8) 43.00 

11  (869-038-00029-6) 20.00 

12  Parts: 

1-199  (869-038-00030-0) 17.00 

200-219 (869-038-00031-8) 20.00 

220-299 (869-038-00032-6) 40.00 

300-499 (869-038-00033-4) 25.00 

500-599 (869-038-O0034-2) 24.00 

600-End  (869-038-00035-1) 45.00 

13  (869-038-00036-9) 25.00 


5  Jan.  1 

1999 

'  Jan.  1 

1999 

5  Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

199V 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jon.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

,  1999 

Jan.  1 

1999 

Jan.  1 

,  1999 

Jan.  1 

,  1999 

Title  Stock  Number 

14  Parts: 

1-59  (869-038-00037-7) 

60-139 (869-038-00038-5) 

140-199 (869-038-00039-3) 

200-1199  (869-038-00040-7) 

1200-End (869-038-00041-5) 

15  Parts: 

0-299  (869-038-00042-3) 

300-799 (869-038-00043-1) 

800-End  (869-038-00044-0) 

16  Parts: 

0-999  (869-038-00045-8) 

1000-End (869-038-00046-6) 

17  Parts: 

1-199  (869-038-00048-2) 

200-239 (869-038-00049-1) 

240-End  , (869-038-00050-4) 

18  Parts: 

1-399  (869-038-00051-2) 

400-End  (869-038-00052-1) 

19  Parte: 

1-140  (869-038-00053-9) 

141-199 _ (869-038-00054-7) 

200-End  (869-038-00055-5) 

20  Parte: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-End  (869-038-00058-0) 

21  Parte: 

1-99  (869-038-00059-8) 

100-169 (869-038-00060- 1) 

170-199 (869-038-00061-0) 

200-299 (869-038-00062-8) 

30^499 (869-038-00063-6) 

500-599 (869-038-00064-4) 

600-799 (869-038-00065-2) 

800-1299  (869-038-00066-1) 

1300-End (869-038-00067-9) 

22  Parte: 

1-299  (869-038-00068-7) 

30O-£nd  (869-038-00069-5) 

23  (869-038-00070-9) 

24  Parte: 

0-199  (869-038-00071-7) 

200-499 (869-038-00072-5) 

500-699 (869-038-00073-3) 

700-1699  (869-038-00074-1) 

1700-£nd (869-O38-00075-0) 

25  (869-038-00076-8) 

26  Parte: 

§§1.0-1-1.60  (869-038-O0077-6) 

§§1.61-1.169 (869-038-00078-4) 

§§1.170-1.300  (869-038-00079-2) 

§§1.301-1.400 (869-038-O0080-6) 

§§1.401-1.440 (869-038-00081-4) 

§§1.441-1.500  (869-038-00082-2) 

§§  1.501-1.640 (869-038-00083-1) 

§§1.641-1.850  (869-038-00084-9) 

§§1.851-1.907  (869-038-0008S-7) 

§§1.908-1.1000  (869-038-00086-5) 

§§1.1001-1.1400  (869-038-00087-3) 

§§1.1401-End  (869-038-00088-1) 

2-29  (869-038-00089-0) 

30-39  (869-038-00090-3) 

40-49  (869-038-00091-1) 

50-299 (869-038-00092-0) 

300-499 (869-038-00093-8) 

500-599 (869-038-00094-6) 

600-End  (869-038-00095-4) 

27  Parts: 

1-199  (869-038-00096-2) 


Price       Revision  Dale 


50.00 
42.00 
17.00 
28.00 
24.00 

25.00 
36.00 
24.00 

32.00 
37.00 

29.00 
34.00 
44.00 

48.00 
14.00 

37.00 
36.00 
18.00 

30.00 
51.00 
44.00 

24.00 
28.00 
29.00 
11.00 
50.00 
28.00 
9.00 
35.00 
14.00 

44.00 
32.00 

27.00 

34.00 
32.00 
18.00 
40.00 
18.00 

47.00 

27.00 
50.00 
34.00 
25.00 
43.00 
30.00 
27.00 
35.00 
40.00 
38.00 
40.00 
55.00 
39.00 
28.00 
17.00 
21.00 
37.00 
11.00 
11.00 

53.00 


Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 

Jan.  1. 
Jon.  1. 
Jan.  1, 

Jan.  1. 
Jan.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr.  1. 

Apr.  1. 
Apr,  1, 
Apr.  1, 

Apr.  1. 

Apr.  1, 

'Apr.  1, 


Apr 
Apr 
Apr 
Apr 
/\pr 
Apr 
Apt 
/Vpr 
A|3r 


Apr.  1, 
Apr.  1. 

Apr.  1, 


Apr 
AJy 
Apt 
Apr 
Apt 

Apr 


Apr.  1. 

Apr.  1, 

Apr.  1, 

Apr.  1. 

Apr.  1. 

Apr.  1. 
'Apr.  1. 

Apr.  1, 

Apr.  1. 

Apr.  1, 

Apr.  1. 

Apr.  1. 

Apr.  1. 
^  Apr.  1. 

Apr.  1. 

Apr.  1. 

Apr.  1. 

Apr.  1. 

Apr.  1. 


999 
999 
999 
999 
999 

999 
999 
999 

999 
999 

999 
999 
999 

999 
999 

999 
999 
999 

999 
999 
999 

999 
999 
999 
999 
999 
999 
999 
999 
999 

999 
999 

999 

999 
999 
999 
999 
999 

999 

999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


Apr.  1.  1999 


VI 
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Title 
200-End  .. 

28  Parts: 

0-42  

43-encl  .... 


Stock  Number 


Price 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§190C)  to 

1910.999)  

1910(§§1910.100( 

end)  

1911-1925  

1926  

1927-end 


.(869-038-00097-1) 17.00 

'.  (869-038-00098-9) 39.00 

(869-038-00099-7)  32.00 

(869-038-00100-4) 28.00 

(869-038-00101-2) 13.00 

(869-038-00102-1) 40.00 

(869-038-00103-9) 21.00 


to 


30  Parts: 

1-199  

200-699 

700-End  .... 

31  Parts: 

0-199  

200-End  .... 

32  Parts: 

1-39,  Vol.  I . 
1-39.  Vol.  II 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

800-End  .... 


33  Parts: 

1-124  

125-199  .. 
200-End  . 

34  Parts: 

1-299  

300-399.. 
400-End  . 


35 


36  Parts 

1-199  

200-299.. 
300-End  . 

37 

38  Parts: 

0-17  

18-End  ... 


39 


40  Parts: 

1-49  

50-51   

52  (52.01-52.1018) 
52(52.1019-End)  . 

53-59  

60  

61-62  

63(63.1-63.1119)  . 
63  (63,1 200-End)  . 

64-71   

72-80  

81-85  

86  

87-135 

136-149  

150-189  

190-259  


.  (869-038-00105-5) 28.00 

.(869-038-00106-3) 18.00 

.(869-038-00107-1) 30.00 

.(869-038-00 108-0) 43.00 

.  (869-038-00109-8) 35.00 

.  (869-038-OOnO-l) 30.00 

(869-038-00111-0) 35.00 

.(869-038-00112-8) 21.00 

.  (869-038-001 13-6) 48.00 

15.00 

19.00 

18.00 

.  (869-038-001 14-4) 46.00 

(869-038-00115-2) 55.00 

(869-038-00116-1) 32.00 

(869-038-00117-9) 23.00 

(869-038-00118-7) 27.00 

(869-038-00119-5) 27.00 


.(869-038-00120-9) 32.00 

.(869-038-00121-7) 41.00 

.(869-038-00122-5) 33.00 

.  (869-038-00123-3) 28.00 

(869-038-00124-1) 25.00 

(869-038-00125-0) 46.00 

,  (869-034-00126-2) 14.00 


Revision  Date 
Apr.  1,  1999 


Title 


Stock  Number 


Price       Revision  Date 


July  1, 

July  1, 

July  1, 

July  1, 

'July  1, 

July  1, 


(869-038-00104-7) 46.00        July  I, 


July  1, 

July  1, 

July  1, 

July  1, 


July  1, 

July  1, 

July  1, 

July  1. 

July  1, 


2  July 
2  July 
2  July 


(869-038-00127-6) 21.00 

(869-038-00128-4) 23.00 

(869-038-00129-2) 38.00 

(869-038-00130-6) 29.00        July  1, 


1, 
1, 
1, 

July  I, 
July  1, 
July  1, 
July  1. 
July  1, 
July  1. 

July  1, 
July  1, 
July  1, 

July  1, 
July  1, 
July  1, 

July  1. 

July  1, 
July  I, 
July  1. 


(869-038-00 13  M) 37.00        July  1, 

(869-038-00132-2) 41.00        July  1, 

(869-038-00133-1) 24.00        July  1, 


(869-038-00134-9) 33.00  July  1, 

(869-038-00135-7) 25.00  July  1, 

(869-038-00136-5) 33.00  July  1, 

(869-038-00 1 37-3) 37.00  July  1 , 

(869-038-00138-1) 19.00  July  1. 

(869-038-00139-0) 59.00  July  1, 

(869-038-00140-3) 19.00  July  1, 

(869-038-00141-1) 58.00  July  1, 

.  (869-038-00 1 42-0) 36.00  July  1 , 

(869-038-00143-8) 11.00  July  1, 

(869-038-00144-6) 41.00  July  1. 

.  (869-038-00 14S-4) 33.00  July  1, 

(869-038-00146-2) 59.00  July  1, 

(869-038-00146-1) 53.00  July  1, 

(869-038-00148-9) 40.00  July  1. 

(869-038-00149-7) 35.00  July  1, 

(869-038-00150-1) 23.00  July  1, 


999 
999 

999 
999 
999 
999 

999 

999 
999 
999 
999 

999 
999 
999 

999 
999 

984 
984 
984 
999 
999 
999 
999 
999 
999 

999 
999 
999 

999 
999 
999 

998 

999 
999 
999 

999 


999 
999 

999 


999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 
999 


260-265 (869-038-00151-9) 

266-299 (869-038-00152-7) 

300-399 (869-038-00153-5) 

400-424 (869-038-00154-3) 

425^599 (869-038-00155-1) 

700-789 (869-038-00 156-0) 

790-End  (869-038-00157-8) 


32.00 
33.00 
26.00 
34.00 
44.00 
42.00 
23.00 


41  Chapters: 

1.  1-1  to  1-10 13.00 

1 .  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9 13.00 

10-17  9.50 

18,  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18.  Vol.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869^)38-00158-6) 14.00 

101  (869-038-00159-4) 39.00 

102-200 (869-038-00160-8) 16.00 

201-End  (869-038-00161-6) 15.00 

42  Parts: 

•1-399  (869-038-00162-4) 36.00 

400-429 (869-034-00162-9) 41.00 

•430-End  (869-038-00164-1) 54.00 

43  Parts: 

1-999  ....'. (869-034-00164-5)  .. 

1000-end  (869-034-00165-3)  .. 

44  (869-038-00167-5)  .. 

45  Parts: 

1-199  (869-038-00168-3)  .. 

•200-499  (869-038-00169-1)  .. 

500-1199 (869-034-00169-6)  .. 

1200-End (869-034-00170-0)  .. 


33.00 
16.00 
30.00 
39.00 

46  Parts: 

1-40  (869-034-00171-8) 26.00 

41-69  (869-034-00172-6) 21.00 


70-89  (869-034-00173-4) 

•90-139  (869-038-00175-6) 

•140-155  (869-038-00176-4) 

•156-165  (869-038-00177-2) 

166-199 (869-034-00177-7) 

200-499 (869-034-00178-5) 


8.00 
26.00 
15.00 
21.00 
25.00 
22.00 


500-End  (869-038-00180-2) 15.00 

47  Parts: 

0-19  (869-034-00180-7)  .. 

20-39  (869-034-00181-5)  .. 

40-69  (869-034-00182-3)  .. 

70-79  (869-034-00183-1)  .. 

80-End  (869-034-00 184-0)  .. 


36.00 
27.00 
24.00 
37.00 
40.00 

48  Chapters: 

1  (Parts  1-51)  (869-034-00185-8) 51.00 

1  (Ports  52-99)  (869-034-00186-6) 29.00 

2  (Parts  201-299)  (869-034-00187-4) 34.00 

3-6 (869-034-00188-2) 29.00 

7-14  (869-034-00189-1) 32.00 

15-28  (869-034-00190-4) 33.00 

•29-End (869-038-00192-6) 25.00 

49  Parts: 

1-99  (869-034-00192-1) 31.00 

100-185 (869-034-00193-9) 50.00 

•186-199  (869-038-00195-1) 13.00 

200-399  ..-. (869-034-00195-5) 46.00 

400-999 (869-034-00196-3) 54.00 

1000-1199  (869-034-00197-1) 17.00 

1200-End (869-034-00198-0) 13.00 

50  Parts: 

1-199  (869-034-00199-8)  .. 

200-599 (869-034-00200-5)  .. 


42.00 
22.00 


July  1, 
July  1, 
July  1, 
.  July  1, 
July  1. 
July  1, 
July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

3  July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 


30.00 
48.00 

28.00        Oct.  1, 


Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.G.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  97-07»-2] 
RIN  0579-AA91 

Importation  of  Pork  and  Pork  Products 
From  Yucatan  and  Sonora,  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  animal  products  to  relieve  certain 
restrictions  on  the  importation  of  pork 
and  pork  products  from  the  Mexican 
State  of  Yucatan.  Because  of  the 
existence  of  hog  cholera  in  Mexico,  we 
have  required  pork  and  pork  products 
from  Yucatan  to  be  heated  or  cured  and 
dried  to  certain  specifications  to  be 
eligible  for  entry  into  the  United  States. 
This  rule  establishes  new  conditions  for 
the  importation  of  fresh  and  processed 
pork  and  pork  products  from  Yucatan 
into  the  United  States  and  also  provides 
for  the  movement  of  pork  and  pork 
products  from  Yucatan  through  areas 
where  hog  cholera  may  exist  in  transit 
to  the  United  States.  We  are  also 
amending  the  regulations  that  provide 
for  the  importation  of  fresh  pork  from 
the  Mexican  State  of  Sonora  to  also 
allow  the  importation  of  pork  products 
from  Sonora  and  to  modify  the  import 
conditions  for  Sonoran  pork  and  pork 
products  so  that  those  conditions 
parallel  the  import  conditions  for  pork 
and  pork  products  from  Yucatan.  These 
amendments  provide  for  the 
importation  of  pork  products  from 
Sonora  and  for  the  in-transit  movement 
of  Sonoran  pork  and  pork  products 
through  areas  where  hog  cholera  may 
exist  and  make  it  clear  that  pork  and 
pork  products  from  Sonora  must  be 


derived  from  swine  slaughtered  at 
federally  inspected  slaughter  plants. 
EFFECTIVE  DATE:  February  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Senior  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export.  VS.  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231;  (301)  734-3399;  ore-mail: 
john.w.cougill@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  (USDA) 
regulates  the  impo^ation  of  animals  and 
animal  products  into  the  United  States 
to  guard  against  the  introduction  of 
animal  diseases  not  currently  present  or 
prevalent  in  this  coimtry.  The 
regulations  pertaining  to  the 
importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR),  title  9, 
chapter  I,  subchapter  D  (9  CFR  parts  91 
through  99). 

The  regulations  in  9  CFR  part  94 
pertain  to,  among  other  things,  the 
importation  of  meat  and  other  animal 
products  into  the  United  States.  Until 
the  effective  date  of  this  rule,  §  94.20 
allows  fresh  (chilled  or  frozen)  pork 
from  Sonora.  Mexico,  to  be  imported  if: 
The  pork  is  meat  from  swine  that  were 
bom,  raised,  and  slaughtered  in  Sonora; 
the  pork  has  not  been  in  contact  with 
pork  from  regions  other  than  those 
listed  in  §  94.9(a)  as  regions  where  hog 
cholera  is  not  known  to  exist;  and  an 
authorized  official  of  Mexico  has 
certified  on  the  foreign  meat  inspection 
certificate  (required  by  9  CFR  327.4)  that 
the  above  conditions  have  been  met. 

On  February  23,  1999,  we  published 
in  the  Federal  Register  (64  FR  8755- 
8761,  Docket  No.  97-079-1)  a  proposal 
to  amend  §  94.20  to  (1)  expand  the 
importation  of  fresh  pork  to  include  any 
type  of  pork  or  pork  products  from 
Sonora;  (2)  allow  the  importation,  under 
certain  conditions,  of  pork  and  pork 
products  from  Yucatan.  Mexico;  and  (3) 
amend  some  of  the  provisions 
pertaining  to  pork  from  Sonora  so  that 
the  same  import  requirements  apply  to 
pork  and  pork  products  from  both 
Sonora  and  Yucatan,  Mexico.  We  based 
our  proposed  rule  on  information 
presented  to  APHIS  by  the  Mexican 
Government  in  1995  in  a  request  to 
recognize  the  Mexican  State  of  Yucatan 


as  free  of  hog  cholera  and  on  a  site  visit 
that  APHIS  officials  made  to  Yucatan  in 
1996  to  verify  that  Yucatan  had  the 
veterinary  infrastructm-e.  disease  control 
programs,  diagnostic  capabilities,  and 
surveillance  programs  necessary  to 
diagnose  and  prevent  an  introduction  of 
hog  cholera.  Following  the  site  visit,  we 
performed  a  qualitative  risk  assessment 
on  the  importation  of  pork  and  pork 
products  from  federally  inspected 
slaughtering  plants  in  Yucatan.  The 
qualitative  risk  assessment  indicated 
that  such  importations  would  present  a 
negligible  risk  of  introducing  hog 
cholera  into  the  United  States. 

Based  on  the  finding  of  negligible 
risk,  we  proposed  to  allow  the 
importation  of  pork  and  pork  products 
from  Yucatan,  Mexico.  However,  we 
proposed  to  allow  these  importations  to 
occur  only  under  certain  conditions  (set 
forth  below)  to  help  prevent  the 
possibility  that  pork  or  pork  products 
from  swine  raised  in  regions  of  Mexico 
other  than  Yucatan  or  Sonora  could  be 
exported  to  the  United  States  via 
Yucatan.  As  stated  above,  we  proposed 
to  amend  the  import  conditions  for  pork 
from  Sonora  at  §  94.20  to  provide  the 
same  import  conditions  for  pork  and 
pork  products  from  both  Sonora  and 
Yucatan.  We  wanted  to  prevent  the 
following  possibilities:  That  swine  from 
regions  of  Mexico  other  than  Sonora  or 
Yucatan  could  be  moved  to  Yucatan  or 
Sonora  for  slaughter,  processing,  and 
export  to  the  United  States;  that  pork  or 
pork  products  from  other  regions  could 
be  moved  to  Yucatan  or  Sonora  for 
export  to  the  United  States;  or  that,  once 
leaving  Yucatan  or  Sonora.  pork  and 
pork  products  from  Yucatan  or  Sonora 
could  be  commingled  with  pork  or  pork 
products  from  other  regions  of  Mexico 
in  transit  to  the  United  States.  We  stated 
our  belief  that  the  proposed  import 
conditions  would  provide  a  higher 
degree  of  safety  against  the  occurrence 
of  any  of  these  scenarios  than  the 
requirements  then  listed  in  §  94.20. 

hi  the  proposed  rule,  we  set  forth  (1) 
our  reasons  for  believing  that  the 
importation,  under  certain  conditions, 
of  pork  and  pork  products  from  Yucatan 
can  be  accomplished  safely;  (2)  our 
reasons  for  proposing  to  amend  the 
import  conditions  for  pork  from  Sonora 
and  to  allow  the  importation  of  pork 
products  from  Sonora;  (3)  the  proposed 
import  conditions  for  pork  and  pork 
products  from  Yucatan  and  Sonora;  and 
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(4)  our  basis  fc  r  the  proposed  import 
conditions.  The  proposed  import 
conditions  foil  aw: 

1.  The  pork  ^  )r  pork  product  must  be 
from  swine  tht  t  were  born  and  raised  in 
Sonora  or  Yuci  itan  and  slaughtered  in 
Sonora  or  Yuc;  itan  at  a  federally 
inspected  slau  ;hter  plant  under  the 
direct  supervis  ion  of  a  full-time  salaried 
veterinarian  of  the  Government  of 
Mexico,  and  tl  e  slaughter  plant  must  be 
approved  to  e>  port  pork  and  pork 
products  to  th(  United  States  in 
accordance  wi  h  9  CFR  327.2. 

2.  If  process(  id  in  any  manner,  the 
pork  or  pork  p  oduct  must  be  processed 
at  a  federally  i  ispected  processing  plant 
located  in  eith  jr  Sonora  or  Yucatan 
under  the  dire^  ;t  supervision  of  a  full- 
time  salaried  v  eterinarian  of  the 
Government  o  Mexico. 

3.  The  pork  )r  pork  product  must  not 
have  been  in  c  intact  with  pork  or  pork 
products  from  any  State  in  Mexico  other 
than  Sonora  oi  Yucatan  or  from  any 
other  region  ni  it  listed  in  §  94.9(a)  as  a 
region  where  1  og  cholera  is  not  known 
to  exist. 

4.  The  foreif  n  meat  inspection 
certificate  for  iie  pork  or  pork  product 
(required  by  9fc:FR  327.4)  must  be 
signed  by  a  fuD-time  salaried 
veterinarian  o  the  Government  of 
Mexico.  The  c  (rtificate  must  include 
statements  tha  certify  the  above 
conditions  ha\  e  been  met.  The 
certificate  mui  t  also  show  the  seal 
number  on  ths  shipping  container  if  a 
seal  is  require(   (see  below). 

5.  In  addition,  if  the  pork  or  pork 
product  is  goii  g  to  transit  any  State  in 
Mexico  other  I  lan  Sonora  or  Yucatan  or 
any  other  regidn  not  listed  in  §  94.9(a) 
as  a  region  wh  3re  hog  cholera  is  not 
known  to  exis  .  a  full-time  salaried 
veterinarian  o  the  Government  of 
Mexico  must  £  pply  serially  numbered 
seals  to  the  co  itainers  carrying  the  pork 
or  pork  produi  :ts  at  the  federally 
inspected  slau  jhter  or  processing  plant 
located  in  Son  3ra  or  Yucatan,  and  the 
seal  numbers  i  nust  be  recorded  on  the 
foreign  meat  ii  ispection  certificate. 

6.  Prior  to  it  i  arrival  in  the  United 
States,  the  shi  )ment  of  pork  or  pork 
products  must  not  have  been  in  any 
State  in  Mexic  d  other  than  Sonora  or 
Yucatan  or  in  my  other  region  not  listed 
in  §  94.9(a)  un  ess  the  pork  or  pork 
products  have  remained  under  seal  until 
arrival  at  the  I  f.S.  port  and  either  (1)  the 
numbers  on  tl  e  seals  match  the 
numbers  on  tl  e  foreign  meat  inspection 
certificate  or  ( !)  if  the  numbers  on  the 
seals  do  not  m  atch  the  numbers  on  the 
foreign  meat  i  ispection  certificate,  an 
APHIS  repres(  ntative  at  the  port  of 
arrival  is  satis  led  that  the  pork  or  pork 


products  were  not  contaminated  during 
movement  to  the  United  States. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  April 
26,  1999.  We  received  four  comments  by 
that  date.  They  were  from  a  State 
government,  an  association  representing 
veterinarians,  and  associations 
representing  the  U.S.  swine  industry 
and  the  Yucatan  swine  industry.  Two 
commenters  supported  the  proposed 
rule;  one  commenter  asked  numerous 
questions  about  many  aspects  of  the 
proposed  rule  but  expressed  support  for 
the  proposed  import  conditions;  and 
one  commenter  expressed  many 
concerns  about  the  information  in  the 
background  section  of  the  proposed  rule 
without  specifically  expressing  support 
or  opposition  to  the  proposed 
rulemaking  action.  Some  of  the 
conunents  were  outside  the  scope  of  this 
rulemaking  action.  Our  responses  to  the 
comments  pertinent  to  the  proposed 
rule  are  discussed  below  by  topic. 

Veterinary  Infrastructure 

Two  commenters  asked-general 
questions  about  the  veterinary 
infrastructure  in  Yucatan,  including 
whether  Mexican  and  Yucatan  laws, 
regulations,  and  policies  support  the 
maintenance  of  surveillance  for  hog 
cholera  and  whether  Mexican  animal 
health  officials  have  the  necessary 
resources  to  restrict  movements  of 
swine  and  swine  products  from 
Mexican  States  where  hog  cholera  may 
exist.  One  commenter  asked  about 
Yucatan  producer  awcireness  of  hog 
cholera,  producer  and  practitioner 
reporting  responsibilities  with  regard  to 
suspect  cases,  and  the  continued  level 
of  suspect  hog  cholera  investigations  in 
Yucatan.  The  commenter  further  asked 
about  the  testing  requirements 
administered  by  Yucatan  animal  health 
officials  for  new  breeding  stock 
introduced  from  other  Mexican  States. 
Finally,  the  commenter  asked  whether  a 
feral  swine  population  exists  in  Yucatan 
and,  if  so,  whether  it  has  been  tested  for 
hog  cholera. 

We  believe  that  the  Mexican 
veterinary  infrastructure  has  the  ability 
and  resources  to  restrict  movements  into 
Yucatan  of  swine  and  swine  products 
from  areas  of  greater  risk  for  hog 
cholera.  When  we  conducted  the  1996 
site  visit,  we  thoroughly  studied 
Yucatan's  veterinary  infrastructure.  In 
addition  to  learning  about  the 
individual  responsibilities  of  and 
relationship  between  the  various  levels 
of  government  overseeing  animal  health 
activities  in  Mexico,  we  reviewed 
activities  to  prevent  the  introduction  of 
hog  cholera  into  Yucatan.  Mexican 
animal  health  officials  exercise  tight 


movement  controls  on  all  land,  air,  and 
maritime  traffic  in  Yucatan.  Detailed 
descriptions  of  the  veterinary 
infrastructure  in  Mexico,  particularly  in 
Yucatan,  and  these  movement  controls 
may  be  found  in  the  site  visit  report  as 
well  as  in  the  qualitative  risk 
assessment.  For  copies  of  these 
documents,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Through  APHIS  employees  stationed 
in  Mexico  and  at  our  headquarters  in 
Riverdale,  MD,  we  remain  in  constant 
contact  with  Mexican  animal  health 
officials.  We  continue  to  have 
confidence  in  their  abilities  to  prevent 
the  introduction  of  hog  cholera  into  the 
Yucatan  swine  population  and,  in  the ' 
unlikely  event  an  outbreak  would  occiu', 
to  identify  and  contain  it  appropriately. 
In  regard  to  producer  awareness  of  hog 
cholera,  Yucatan  swine  producers  could 
have  greater  awareness  of  hog  cholera 
than  some  U.S.  swine  producers 
because  of  more  recent  experience  with 
the  disease.  While  the  last  case  of  hog 
cholera  in  Yucatan  occuiTed  in  1982, 
hog  cholera  was  eradicated  from  the 
United  States  in  the  1970's.  In  addition. 
Mexican  animal  health  officials  have 
erected  signs  on  major  roadways  in 
Yucatan  proclaiming  the  State  as  ft'ee  of 
hog  cholera  and  stating  restrictions  on 
the  movement  into  Yucatan  of 
commodities  that  could  reintroduce  hog 
cholera  into  the  State.  Suspect  cases  of 
hog  cholera  infection  are  reported  and 
investigated  in  Yucatan  in  a  similar 
manner  as  in  the  United  States. 

The  Yucatan  swine  industry  imports 
breeding  stock  from  the  United  States, 
Canada,  and  Sonora.  Swine  movements 
into  Yucatan  are  not  allowed  from  any 
other  area  in  Mexico.  We  are  unaware 
of  the  existence  of  any  fered  swine 
population  in  Yucatan. 

Laboratory  Capabilities 

A  commenter  asked  whether  positive 
controls  or  periodic  check  tests  are  used 
in  Mexican  animal  health  laboratories  to 
confirm  the  quality  of  their  testing.  Two 
commenters  asked  whether  Mexican 
laboratory  officials  had  acted  upon 
recommendations  from  the  site  visit 
report  regarding  check-testing  by  the 
APHIS  National  Veterineu-y  Services 
Laboratories  (NVSL)  in  Ames,  lA,  of  the 
diagnostic  results  obtained  for  blood 
samples  tested  for  hog  cholera  at 
Mexican  animal  health  laboratories. 

We  have  confidence  in  the  diagnostic 
capabilities  of  Mexican  animal  health 
laboratories.  As  stated  in  the  proposed 
rule,  these  laboratories  meet  the 
standards  of  the  Office  International  des 
Epizooties.  In  addition,  in  1997  we  sent 
"blind"  samples  twice  to  the  regional 
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laboratory  in  Merida,  Yucatan,  cind  the 
central  laboratory  in  Mexico  City.  These 
laboratories  administered  the  diagnostic 
tests  with  the  proper  controls,  and  the 
results  reported  agreed  with  the  findings 
reached  by  NVSL. 

Traceback  Capabilities 

A  commenter  asked  about  procedures 
in  place  by  APHIS  and  the  Mexican 
Government  to  trace  shipments  of  pork 
or  pork  products  that  might  be 
contaminated  as  a  result  of  the 
identification  of  an  animal  or  herd  in 
Yucatan  as  suspect  or  positive  for  hog 
cholera. 

If  Mexican  animal  health  officials 
were  to  find  an  animal  that  was  positive 
for  hog  cholera,  they  would  report  the 
case  immediately  to  APHIS  officials.  We 
would  immediately  prohibit  the 
importation  of  pork  and  pork  products 
from  Yucatan.  As  in  any  other  similar 
situation  in  which  a  foreign  region 
reports  an  outbreak  of  an  animal  disease 
of  concern  to  us,  we  would  work  with 
USDA's  Food  Safety  and  Inspection 
Service  to  try  to  trace  any  potentially 
contaminated  products  that  had  been 
imported  from  that  region. 

Commercial  Production 

A  commenter  expressed  concern 
regarding  the  biosecurity  measures 
practiced  by  communal  production 
facilities  in  Yucatan  (small,  shared 
herds  of  15  to  40  sows).  The  commenter 
was  concerned  that  these  facilities  are 
considered  part  of  the  commercial 
production  system  in  Yucatan.  (As  such, 
according  to  the  proposed  rule,  pork 
and  pork  products  from  swine  from 
these  facilities  could  be  eligible  for 
export  to  the  United  States  if  the  swine 
were  slaughtered  in  a  federally 
inspected  slaughter  plant.)  The 
commenter  further  asked  how  Yucatan 
producers  know  if  their  herds  are 
"export-eligible"  and  how  the  federally 
inspected  plants  know  upon  the  arrival 
of  hogs  whether  they  are  from  export- 
eligible  herds. 

The  commenter  supported  the 
proposed  change  to  the  import 
conditions  for  pork  from  Sonora  that 
would  require  pork  and  pork  products 
from  Sonora  to  be  derived  from  swine 
slaughtered  at  federally  inspected 
slaughter  plants.  The  commenter  asked 
whether  there  has  been  any  cause  for 
concern  about  the  exportation  to  the 
United  States  of  Sonoran  pork  from 
Sonoran  slaughter  plants  that  are  not 
federally  inspected. 

The  commercial  swine  industry  in 
both  Sonora  and  Yucatan  is 
concentrated  among  relatively  few 
producers.  In  Yucatan,  as  of  1996,  3 
producers  owned  65  percent  of  the 


65,000  sows  in  the  commercial 
production  facilities.  As  a  good  business 
practice,  the  federally  inspected 
slaughtering  facilities  in  Yucatan  and 
Sonora  accept  swine  only  from  the 
large,  commercial  production  facilities 
in  those  States.  By  doing  so,  the 
slaughtering  facilities  have  assurance 
regarding  the  health  status  of  the  swine 
they  accept  for  slaughter.  The 
biosecurity  measures  practiced  at 
communal  swine  production  facilities 
in  Yucatan  do  not  meet  the  level  of 
biosecurity  measures  practiced  in  the 
large,  integrated  commercial  production 
facilities  in  Yucatan.  Mexican  animal 
health  officials  have  confirmed  that  the 
federcdly  inspected  slaughtering 
establishments  in  Yucatan  do  not  accept 
swine  from  communal  production 
facilities;  swine  from  these  facilities  are 
processed  in  municipal  plants  for  local 
use  only.  Moreover,  under  Mexican 
federal  regulations,  only  commercially 
raised  swine  may  be  slaughtered  for 
export  to  the  United  States.  For  that 
reason,  we  do  not  believe  that  pork  has 
been  exported  to  the  United  States  from 
other  than  federally  inspected 
slaughtering  plants  in  Sonora. 

Surveillance  Procedures 

We  received  niunerous  comments 
regarding  activities  by  Mexican  animal 
health  officials  to  determine  whether 
hog  cholera  exists  in  the  Yucatan  swine 
population.  We  have  divided  these 
comments  into  three  groups,  which  are 
discussed  in  separate  sections  below  as 
follows:  Comments  pertaining  to 
procedures  for  determining  the  extent  of 
the  Yucatan  swine  population  are  under 
the  heading  Census  Results;  comments 
pertaining  to  blood  sampling  of  the 
Yucatan  swine  population  for  hog 
cholera  are  under  the  heading  Serologic 
Surveys;  and  comments  pertaining  to 
the  methodology  used  to  determine  the 
niunber  of  blood  samples  that  must  be 
taken  from  the  Yucatan  swine 
population  to  obtain  a  reasonable  degree 
of  confidence  that,  if  hog  cholera  existed 
in  the  population,  it  would  be  detected 
are  imder  the  heading  Sampling 
Methodology.  Following  a  description 
of  all  of  these  comments  is  our 
discussion  of  them. 

Census  Results 

A  commenter  asked  how  the  1993 
census  of  Yvcatan  swine  herds  was 
taken,  especially  in  regard  to 
"backyard"  farms.  The  commenter 
further  asked  how  many  backyard  farms 
were  in  existence  when  serologic 
surveys  of  conunercial  and  backyard 
farms  were  performed  in  1995.  Another 
commenter  asked  about  the  results  of 
the  1996  census  of  backyard  swine  and 


whether  the  serologic  sun-eiliauce  of  the 
backyard  swine  population  was 
modified  as  a  result  of  that  census. 

Serologic  Surveys 

A  commenter  expressed  the  opinion 
that  a  surveillance  survey  conducted  for 
a  period  of  3  months  might  not  truly 
reflect  the  disease  status  of  any  region. 
(The  commenter  was  referring  to  a 
serologic  survey  of  Yucatan  swine  herds 
conducted  from  January  through  March 
1995.)  The  commenter  asked  about  the 
results  of  an  APHIS  evaluation  of  the 
methodology  used  by  Mexican  animal 
health  officials  to  collect  serologic 
samples  in  Yucatan  and  whether  APHIS 
made  recommendations  regarding  the 
methodology  used. 

Two  commenters  asked  whether  a 
serologic  survey  was  conducted  in  1996 
and,  if  so,  about  the  results.  One 
commenter  asked  upon  what  census  the 
1996  serologic  survey  was  based.  The 
commenter  further  asked  about  the  level 
of  monitoring  of  the  backyard  herds  that 
APHIS  or  Mexican  animal  health 
officials  consider  necessary  for  ensuring 
the  hog  cholera  status  of  these  herds. 

Sampling  Methodology 

A  commenter  asked  how  the 
prevalence  figure  of  0.2  percent  was 
arrived  at  for  use  in  the  sampling 
methodology  and  stated  that,  if  a  lower 
prevalence  were  used,  the  number  of 
samples  required  for  the  survey  would 
increase  drastically.  The  commenter 
further  stated  that  the  site  visit  report 
made  a  recommendation  regarding 
sampling  methodology  but  that  no 
indication  has  been  given  that  the 
recommendation  was  implemented  and 
what  the  results  were.  Another 
commenter  asked  about  the  conclusions 
of  the  review  of  the  sampling 
methodology  in  backyard  pigs  and 
whether  this  review  resulted  in 
modifications  to  the  current  sampling  to 
increase  the  likelihood  of  detecting 
disease.  The  commenter  further  asked 
whether  experience  with  hog  cholera  in 
backyard  herds  provided  any  indication 
of  the  expected  ranges  of  seroprevalence 
in  positive  herds. 

In  taking  a  census  of  the  Yucatan 
swine  population  in  1993  and  again  in 
1996,  Mexican  animal  health  officials 
used  standard  methods  to  gather  data, 
including  visiting  townships  in  Yucatan 
to  interview  swine  producers.  The  data 
from  the  1993  census  was  used  in 
conducting  the  serologic  survey  in  1995. 
While  we  do  not  know  the  total  number 
of  backyard  swine  farms  that  existed  in 
Yucatan  in  1995,  the  1993  census 
reported  the  number  of  swine  in 
Yucatan  backyard  farms  as  114,254.  We 
do  not  expect  Mexican  animal  health 
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officials  to 
Yucatan  swine, 
such  a  census  is 
officials  have 
data  for  Yucatai 
ongoing  serolog 
health  technicia|n 
updated  from 


conduct  a  yearly  census  of 
nor  do  we  believe  that 
necessary.  Mexican 
collected  swine  census 
and,  as  a  result  of 
c  sampling  by  animal 
s,  that  data  has  been 
to  year. 


y(  ar  i 


Commercial  Farmi  i 
Backyard  Farms 
Community  Slaugliterhoi 
Federally  Inspecle  J 


Total 


seroprevalence 
percent  because 


believe  that  hog 
in  the  backyard 
without  passing 


herds  and  from 
backyard  herds 


In  the  serologic  survey  conducted  in 
1995,  samples  were  taken  from  every 
commercial  farm,  with  a  total  of  2,459 
samples  taken  from  such  farms.  Samples 
were  also  taken  from  backyard  farms  in 
proportion  to  each  municipality's  swine 
population  based  on  the  1993  census. 
Mexican  animal  health  officials  used  the 
sampling  methodology  just  described 


again  in  1996  and  1997  to  sample 
commercial  and  backyard  farms.  In 
every  year's  sxuT^ey.  all  samples  have 
been  negative  for  hog  cholera.  The 
following  table  presents  the  number  of 
serum  samples  collected  and  evaluated 
with  negative  results  at  Yucatan  swine 
facilities  from  1995  to  1997: 


Type  of  operation 


uses 

Slaughterhouses 


1995 


2,459 
429 


2.888 


1996 


2,526 

1,185 

641 

1,378 


5,730 


1997 


2,502 

1,743 

660 

1,360 


6.265 


Total 


7,487 
3,357 
1,301 
2,738 


14,883 


The  seroprevi  lence  figure  of  0.2 
percent  was  esti  blished  by  Mexican 
animal  health  o  ficials  to  determine  the 
sampling  stratej  y.  It  is  true  that  a  lower 
prevalence  figui  e  would  increase  the 
number  of  samp  les  to  be  taken. 

cholera  were  endemic 
jrevalence  figure  would 
far  exceed  0.2  p  (rcent.  Based  on  oiu- 
own  judgment  a  nd  experience  with  hog 
cholera  eradication  in  the  United  States, 
if  hog  cholera  e;  ;isted  in  Yucatan,  the 

vould  be  higher  than  0.2 
Yucatan's  swine 


population  is  in  imunologically  naive  as 
a  result  of  being  unvaccinated  for 
several  years.  W  oreover,  we  do  not 

cholera  could  survive 
herds  in  Yucatan 
into  the  commercial 
herds  and  quiet  ly  being  detected. 

Currently,  ser  alogic  surveys  are  being 
conducted  as  fo  lows:  Every  year, 
samples  are  taki  m  from  all  commercial 


300  randomly  selected 
For  the  backyard  swine 
population  in  Yucatan,  300  herds  is  the 
sample  size  nee  ied  to  detect  hog 
cholera  with  a  S  5  percent  confidence 
level  if  the  disei  ise  exists  at  a  herd 

jercent  or  higher.  The 
census  results  c  3  not  change  this 
number.  The  ce  isus  serves  to  give  a 
complete  listing  of  all  of  the  farms  that 
have  an  equal  c  lance  of  being  sampled. 
At  the  backyard  farms  in  Yucatan,  up  to 
five  samples  ar(  taken  per  herd. 

The  same  san  pling  procedures  are 
being  conductei  I  in  Campeche  and 
Quintana  Roo  (I  he  two  Mexican  States 
that  border  Yucitan)  as  in  Yucatan. 
Every  year.  Me?  ican  animal  health 
officials  take  bl  )od  samples  from  300 
randomly  selec  ed  backyard  herds  (up 
to  5  samples  pe  ■  herd)  in  each  of  those 
2  States.  In  add  tion,  Mexican  animal 
health  officials  ue  sampling  an 
additional  600  lackyard  herds  in 
Campeche  alon ;  the  State  border  with 


Tabasco.  Most  of  the  herds  being 
sampled  have  fewer  than  five  animals. 

In  the  site  visit  report,  we  stated, 
"Pending  further  analysis  of  the  data, 
recommendations  may  be  made  to 
modify  their  current  sampling 
methodology  to  increase  the  likelihood 
of  detecting  disease."  We  have 
recommended  increased  sampling  of 
backyard  farms  in  high-risk  areas,  such 
as  along  the  borders  with  other  States, 
and  this  recommendation  has^.been 
followed.  Based  on  available  data,  we 
do  not  believe  that  a  precise  level  of 
monitoring  of  backyard  herds  in 
Yucatan  on  a  periodic  basis  can  be 
determined.  Such  a  determination 
would  require  such  additional 
information  as  an  evaluation  of  the 
veterinary  infrastructure  and  disease 
status  of  Yucatan's  neighboring  States. 
However,  we  have  confidence  that  the 
current  annual  sampling  of  300 
backyard  herds  as  described  previously 
would  reveal  any  hog  cholera  virus 
present  in  those  herds. 

We  would  like  to  emphasize  that 
serologic  surveillance  of  the  Yucatan 
swine  population  was  only  one 
component  of  our  proposal  to  allow  the 
importation  under  certain  conditions  of 
pork  and  pork  products  from  Yucatan. 
Many  other  factors,  which  are  listed  in 
the  proposed  rule  and  the  qualitative 
risk  assessment,  were  considered  and 
continue  to  be  important.  As  examples, 
hog  cholera  has  not  been  diagnosed 
within  Yucatan  for  more  than  15  years 
and  is  not  known  to  exist  in  any 
adjacent  State,  and  Yucatan  has 
prohibited  vaccination  of  swine  for  hog 
cholera  for  more  than  Syears.  As  a 
result,  the  Yucatan  swine  population 
has  become  immunologically  n&ive,  so 
any  introduction  of  hog  cholera  virus 
would  spread  quickly,  easing  detection. 
In  considering  many  factors  altogether, 
including  the  fact  that  serologic 
surveillance  has  been  maintained  for 


several  years  now  with  no  findings  of 
animals  positive  for  hog  cholera,  we 
believe  that  pork  and  pork  products 
from  Yucatan  can  be  imported  into  the 
United  States  without  putting  the  health 
of  the  U.S.  swine  population  at  risk. 

Risk  Assessment 

A  commenter  questioned  the 
statement  in  the  risk  assessment  that  the 
importation  of  pork  and  pork  products 
from  Yucatan  would  present  a  negligible 
risk  of  introducing  hog  cholera.  The 
commenter  asked  how  the  risk  of 
introducing  hog  cholera  from  pork  and 
pork  products  is  negligible  if  the  risk  of 
hog  cholera  introduction  from  live 
swine  is  low. 

The  site  visit  report  characterizes 
Yucatan  as  an  area  of  low  risk  for  hog 
cholera  based  on  a  high-medium-low 
paradigm.  However,  APHIS  policy  on 
the  importation  of  animals  and  animal 
products  states  that  import  decisions  on 
animals  and  animal  products  will  not  be 
based  solely  on  the  characterization  or 
status  of  the  exporting  region  but  rather 
on  a  risk  assessment  addressing  the 
risks  presented  by  a  specific  commodity 
from  a  specific  region.  The  risk 
assessment  must  consider  information 
about  the  animal  health  situation 
existing  in  the  region  and  the 
probability  that  the  commodity  would 
transmit  and  establish  disease  in  the 
United  States. 

Based  on  the  observations  of  the  site 
visit  team  and  analysis  of  information 
submitted  by  Mexico,  we  performed  a 
qualitative  risk  assessment  of  the 
importation  of  pork  and  pork  products 
from  Yucatan  into  the  United  States. 
Taking  into  accoxmt  all  of  the  available 
evidence  concerning  hog  cholera  virus 
and  Yucatan,  APHIS  found  that  the 
probability  that  Yucatan  swine  are 
infected  with  undetected  hog  cholera 
virus  is  small.  The  pathway  for  hog 
cholera  introduction  into  the  U.S.  swine 
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population  via  contaminated  imported 
pork  or  pork  products  would  be  via 
feeding  uncooked  or  improperly  cooked 
pork  or  pork  products  to  pigs  in  this 
country.  Pork  is  known  to  be  capable  of 
transmitting  hog  cholera.  However,  pork 
is  a  high-value  commodity  intended  for 
human  consiunption,  and  U.S. 
consiuners  routinely  cook  pork  at  a 
temperature  sufficient  to  kill  hog 
cholera  virus.  Furthermore,  before 
human  food  waste  such  as  pork  can 
legally  be  fed  to  swine,  the  waste  must 
be  cooked  again.  Therefore,  even  if  a 
small  quantity  of  pork  contaminated 
with  hog  cholera  virus  were  to  be 
imported  into  the  United  States,  the 
probability  that  it  would  be  fed 
uncooked  to  pigs  is  extremely  small.  For 
these  reasons  and  the  many  others 
discussed  in  this  docimient,  the 
proposed  rule,  and  the  qualitative  risk 
assessment,  we  find  the  combined 
evidence  sufficient  to  conclude  that 
imported  pork  and  pork  products  from 
Yucatan,  even  if  containing  a  low  level 
of  hog  cholera  virus,  are  imlikely  to 
cause  an  outbreak  of  hog  cholera  in  the 
United  States. 

Request  for  New  Site  Visit 

A  commenter  requested  that  APHIS 
conduct  another  site  visit  to  the  Yucatan 
and  include  veterinary  practitioners  and 
representatives  of  the  U.S.  swine 
industry. 

We  believe  that  the  data  gathered 
fi'om  om- 1996  site  visit  is  still  valid  and 
supports  our  proposal  to  allow  the 
importation  of  pork  and  pork  products 
from  Yucatan  under  certain  conditions, 
and  we  do  not  believe  that  an  additional 
site  visit  is  necessary  to  gather 
additional  data.  We  believe  that,  if  the 
data  has  changed  in  any  way,  it  has 
likely  changed  to  provide  stronger 
support  for  the  proposed  rule.  Since  our 
site  visit  in  1996,  more  time  has  passed 
since  the  last  outbreak  of  hog  cholera  in 
Yucatan  and  since  vaccination  for  hog 
cholera  was  discontinued  there.  In 
addition,  since  our  site  visit,  the  States 
bordering  Yucatan  have  been  declared 
fi-ee  of  hog  cholera  by  the  Mexican 
Government,  so  the  threat  of  possible 
introduction  of  hog  cholera  into 
Yucatan  from  adjacent  regions  has  been 
further  reduced.  Moreover,  as  stated 
previously,  APHIS  employees 
permanently  stationed  in  Mexico 
maintain  constant  contact  with  Mexican 
agricultm-al  officials.  We  have 
confidence  in  their  abilities  and  efforts 
to  eradicate  hog  cholera  and  prevent 
reintroduction  into  areas  that  have  been 
declared  ^ee  of  the  disease. 


Other  Diseases 

A  commenter  asked  whether  APHIS 
has  conducted  a  review  of  diseases  that 
might  be  present  in  Mexico  and  are  not 
considered  to  be  present  in  the  United 
States  other  than  "List  A"  diseases.  The 
commenter  was  particularly  concerned 
about  blue  eye  disease,  which  the 
commenter  states  has  been  reported  in 
many  States  in  Central  Mexico  and  has 
been  identified  in  hogs  in  Yucatan 
slaughterhouses.  The  commenter 
wanted  to  know  whether  APHIS  has 
considered  the  potential  for 
transmission  of  blue  eye  virus  in  pork 
products  from  Yucatan  and  Sonora  and 
what  type  of  surveillance  program  is  in 
place  for  this  disease. 

This  rule  pertains  exclusively  to  the 
importation  of  pork  and  pork 
products — not  live  swine — fit)m 
Yucatan  and  Sonora.  Other  than  hog 
cholera,  which  is  known  to  be 
transmitted  by  fresh  pork,  no  other 
swine  diseases  that  can  be  transmitted 
by  pork  exist  in  Mexico.  Therefore,  our 
risk  assessment  pertained  exclusively  to 
hog  cholera.  Mexican  animal  health 
officials  report  that  blue  eye  disease  has 
never  been  confirmed  in  Yucatan.  In 
addition,  no  evidence  exists  to  indicate 
that  the  agent  that  causes  blue  eye 
disease  is  transmitted  by  &«sh  pork. 

Proposed  Conditions 

A  commenter  asked  how  APHIS  or 
Mexican  animal  health  officials  would 
determine  that  pork  and  pork  products 
from  Yucatan  or  Sonora,  Mexico,  have 
not  been  in  contact  with  pork  or  pork 
products  from  any  State  in  Mexico  other 
than  Yucatan  or  Sonora  or  from  any 
other  region  not  listed  in  §  94.9(a)  as  a 
region  where  hog  cholera  is  not  known 
to  exist. 

The  commenter  asked  another 
question  about  the  proposed  regulation 
regarding  seals  on  the  containers  of  pork 
and  pork  products  from  Yucatan  and 
Sonora.  The  commenter  asked  how,  in 
situations  where,  upon  arrival  of  the 
pork  or  pork  product  in  the  United 
States,  the  numbers  on  the  seals  do  not 
match  the  numbers  on  the  foreign  meat 
inspection  certificate,  would  the  APHIS 
representative  at  the  port  of  arrival  be 
certain  that  the  shipment  contains  the 
original  product  and  has  not  been 
subject  to  contamination. 

The  commenter  also  asked  about  what 
procediu-es  are  in  place  to  ensure  that 
only  products  from  swine  bom  and 
raised  in  Sonora  or  Yucatan  will  be 
exported  to  the  United  States  since 
Yucatan  animal  health  officials  allow 
the  movement  into  Yucatan  of  pork 
products  from  other  Mexican  States. 
Another  commenter  stated  that. 


although  the  intent  of  allowing  only 
pork  or  pork  products  to  be  imported 
frtDm  federally  inspected  plants  in 
Yucatan  is  to  eliminate  the  risk  of 
importing  products  derived  from  swine 
raised  in  backyard  herds,  nothing  in  the 
rule  prohibits  a  federally  inspected 
plant  in  Yucatan  from  accepting  such 
swine. 

The  Mexican  Government  is 
ultimately  responsible  for  ensiuing  that 
our  import  conditions  are  followed. 
Mexican  animal  health  officials  are 
responsible  for  certifying  that  pork  or 
pork  products  frt)m  Yucatan  and  Sonora 
have  not  been  in  contact  with  pork  or 
pork  products  from  regions  where  hog 
cholera  could  possibly  exist  and  that 
only  pork  or  pork  products  frtim  swine 
bom  and  raised  in  Yucatan  or  Sonora 
are  exported  to  the  United  States.  When 
importations  of  pork  and  pork  products 
from  Yucatan  commence,  our  Mexican 
coimterparts  will  have  to  certify  that 
these  conditions  have  been  met. 

Regulating  the  activities  of  Mexican 
slaughtering  facilities  would  not  be 
within  oui  purview,  so  we  would  not 
attempt  to  prohibit  federally  inspected 
slaughtering  facilities  in  Yucatan  or 
Sonora  from  accepting  swine  &t>m 
backyard  farms.  However,  we  also 
believe  that  such  a  prohibition  is 
uimecessary.  As  stated  previously, 
Mexican  animal  health  officials  have 
confirmed  that  the  federally  inspected 
slaughtering  facilities  in  Yucatan  and 
Sonora  do  not  accept  swine  from 
backyard  farms.  To  ensxwe  that  they  are 
receiving  high-quality  hogs,  the 
federally  inspected  slaughtering 
facilities  in  Yucatan  and  Sonora  accept 
swine  only  from  the  large,  commercial 
production  facilities.  The  owners  of  the 
slaughtering  facilities  know  that,  to  be 
able  to  ship  pork  and  pork  products  to 
the  United  States,  the  facilities  must  not 
ship  any  pork  or  products  derived  from 
pigs  with  an  unknown  veterinary  health 
status.  In  the  unlikely  event  federally 
inspected  slaughtering  facilities  in 
Yucatan  and  Sonora  start  accepting 
swine  from  backyard  farms,  we  could 
take  any  necessary  action  to  prevent  the 
importation  of  pork  or  pork  products 
derived  from  such  swine.  Through 
publication  of  an  interim  rule,  we  could 
immediately  prohibit  such  shipments. 

Our  requirements  regarding  the  seals 
are  the  same  as  our  requirements  for 
seals  on  animal  products  from  many 
foreign  fegions.  Any  manipulation  of 
the  seals  applied  to  containers  of  pork 
or  pork  products  imported  from  Yucatan 
or  Sonora  and  application  of  new  seals 
must  be  performed  under  the  direct 
supervision  of  a  Mexican  Government 
official,  and  an  explanation  must 
accompany  the  product  to  the  U.S.  port 
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proposed  rule  as  a  final 


clange 

Executive  Orde  - 12866  and  Regulatory 
Flexibility  Act 

This  rule  has  aeen  reviewed  under 
Executive  Ordei  12866.  The  rule  has 
been  determine  1  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  bsen  reviewed  by  the 
Office  of  Manaj  ement  and  Budget.  A 
summary  of  the  analyses  required  by 
Executive  Orde  12866  and  the 
Regulatory  Flexibility  Act  are  set  forth 
below.  Copies  c  f  the  entire  analyses  may 
be  obtained  by  i  :ontacting  the  person 
listed  under  FOI I  FURTHER  INFORMATION 
CONTACT. 

In  accordanc*  with  21  U.S.C.  Ill,  the 
Secretary  of  Agi  iculture  is  authorized  to 
promulgate  regi  ilations  to  prevent  the 
introduction  or  dissemination  of  any 
contagious,  infectious,  or  communicable 
disease  of  anim  lis  from  a  foreign 
country  into  th(  United  States.  This  rule 
amends  the  regi  dations  pertaining  to  the 
importation  of  <  nimal  products  by 
establishing  nei  \/,  less  restrictive, 
conditions  for  t  le  importation  of  fresh 
and  processed  |  ork  and  pork  products 
from  Yucatan,  I  lexico,  into  the  United 
States.  The  rule  also  provides  for  the 
movement  of  p(  rk  and  pork  products 
from  Yucatan  tl  irough  areas  where  hog 
cholera  may  ex  st  while  in  transit  to  the 
United  States. '  he  rule  also  amends  the 
regulations  regs  rding  the  importation  of 
fresh  pork  from  Sonora,  Mexico,  to 
allow  the  impoi  tation  of  pork  products 
from  Sonora  an  1  to  modify  the  import 
conditions  for  S.  onoran  pork  and  pork 
products  so  tha  those  conditions 
parallel  the  imp  ort  conditions  for  pork 
and  pork  produ  cts  from  Yucatan.  These 
amendments  pi  ovide  for  the 
importation  of  )ork  products  from 
Sonora  and  for  he  in-transit  movement 
of  Sonoran  por  ;  and  pork  products 
through  areas  v  here  hog  cholera  may 
exist  and  make  it  clear  that  pork  and 
pork  products  f  rom  Sonora  must  be 
derived  from  s\  ane  slaughtered  at 
federally  inspei  ;ted  slaughter  plants. 

The  disease  c  f  concern  regarding  the 
importation  of  )ork  and  pork  products 
from  Yucatan  i   hog  cholera.  The 


segment  of  the  U.S.  swine  industry  most 
likely  to  be  first  exposed  to  hog  cholera 
from  imported  pork  products  is  the 
segment  that  uses  human  food  waste  as 
a  feed  source.  Because  the  hog  cholera 
virus  remains  infective  in  pork  products 
for  a  long  time  unless  the  products  are 
cooked  properly,  the  disease  can  be 
transmitted  to  swine  fed  discarded, 
uncooked  or  insufficiently  cooked  pork. 
The  Swine  Health  Protection  Act 
requires  that  waste-feeding  swine 
operations  heat  the  waste  according  to 
prescribed  procedures  that  kill  such 
organisms  before  feeding  the  waste  to 
the  swine. 

A  qualitative  risk  assessment 
prepared  by  APHIS  indicates  that  the 
expected  costs  of  disease  introduction 
are  likely  to  be  zero,  as  the  proposed 
imports  pose  a  low  probability  of 
causing  a  hog  cholera  outbreak  in  the 
United  States.  APHIS  also  conducted  a 
quantitative  risk  assessment  based  only 
on  serologic  survey  data  of  commercial 
swine  operations  in  Yucatan.  Due  to 
modeling  constraints,  the  quantitative 
risk  assessment  did  not  include  some  of 
the  information  most  pertinent  to  risk 
evaluation,  such  as  the  fact  that  an 
outbreak  of  hog  cholera  has  not 
occurred  in  Yucatan  since  1982. 
However,  the  quantitative  model  is 
useful  in  that  it  provides  an  upper  limit 
on  the  estimated  probability  of  a  hog 
cholera  outbreak  and  acknowledges  that 
the  actual  risk  is  likely  to  be  lower. 
Expected  costs  associated  with  the 
anticipated  trade  in  pork  and  pork 
products  from  Yucatan  are  calculated  by 
multiplying  the  estimates  from  the 
quantitative  model  of  the  likelihood  of 
an  outbreak  and  the  estimated  economic 
consequences  of  an  outbreak. 

In  accordance  with  Executive  Order 
12866,  APHIS  has  compared  the 
benefits  of  the  increased  trade  to  the 
expected  costs  resulting  from  a  disease 
outbreak.  The  benefits  are  calculated  as 
the  net  change  in  consumer  and 
producer  surplus  that  results  from  the 
estimated  volume  of  trade. 

Yucatan  generates  7-8  percent  of 
Mexico's  pork  production  and  is  a  net 
exporter  of  pork,  with  65  percent  of  the 
pork  produced  in  the  State  going  to  the 
tourist  centers  in  the  neighboring  State 
of  Quintana  Roo,  population  centers  in 
and  around  Mexico  City,  and  Japeui. 
Pork  intended  for  export  is  produced  at 
the  State's  only  federally  inspected 
slaughter  facility,  which  accepts  swine 
only  from  commercial  producers. 
Commercial  swine  production  in 
Yucatan  is  concentrated  among 
approximately  200  producers,  who 
collectively  own  about  65,000  sows 
(1996  data).  Three  producers  alone  own 
65  percent  of  these  sows,  all  of  which 


are  housed  in  highly  integrated 
operations  similar  to  those  found  in  the 
United  States.  At  full  capacity,  the 
federally  inspected  slaughtering  facility 
in  Yucatan  can  slaughter  up  to  1,000 
head  per  day,  with  a  maximum  annual 
production  of  10,000  metric  tons  of 
pork. 

Based  on  existing  Yucatan  hog 
production  and  slaughter  capacity,  we 
believe  that  Yucatan  producers  could 
export  between  200  and  10,000  metric 
tons  of  fresh  and  frozen  pork  to  the 
United  States  per  year.  The  high-volume 
scenario  is  based  on  the  maximum 
output  of  the  federally  inspected 
slaughter  facility  and  assumes  that  all 
10,000  metric  tons  produced  there 
would  be  shipped  to  the  United  States. 
Because  this  scenario  is  highly  unlikely, 
we  also  evaluated  more  realistic 
scenarios  of  1,000  and  200  metric  tons. 
The  most  likely  amount  of  pork 
imported  into  the  United  States  from 
Yucatan  would  probably  be  between 
these  two  amounts.  Therefore,  the     • 
regulatory  impact  analysis  summarized 
here  examines  the  potential  economic 
impact  of  such  imports  under  low  -  (200 
metric  tons  per  year),  medium  -  (1,000 
metric  tons  per  yeeu'),  and  high  -  (10,000 
metric  tons  per  year)  volume  scenarios. 

Results  of  computer  simulation 
iterations  for  the  low-volume 
simulations  indicate  positive  net 
benefits  in  90  percent  of  the  iterations 
nm.  Results  of  the  medium-volume 
simulations  indicate  positive  net 
benefits  in  85  percent  of  the  iterations 
run.  Results  from  the  high-volume 
scepario  indicate  positive  net  benefits  in 
75  percent  of  the  iterations  run.  In  the 
absence  of  disease  (when  likelihood 
estimates  are  zero),  the  annual 
net  benefits  of  trade  for  the  low-, 
medium-,  and  high-volume  scenarios 
are  estimated,  in  1997  dollars,  at  $6,478, 
$32,429,  and  $329,011,  respectively. 
Therefore,  based  on  these  calculations, 
positive  net  benefits  would  result  from 
any  of  the  scenarios.  The  details  are 
contained  in  the  economic  impact 
analysis,  as  indicated  previously. 

In  conclusion,  we  believe  that  the 
likelihood  of  hog  cholera  introduction 
and  its  associated  biological  and 
economic  consequences  is  sufficiently 
low  as  to  warrant  allowing  the 
importation  of  pork  and  pork  products 
from  Yucatan.  Assuming  that,  among 
other  things,  Yucatan  pork  is  a  perfect 
substitute  for  domestic  pork,  we 
estimate  that  the  net  benefits  of  Yucatan 
pork  imports  will  be  positive. 
Importations  of  Yucatan  pork  will  cause 
U.S.  farm  gate  prices  to  decrease 
marginally,  benefitting  U.S.  consumers. 
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Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  Federal  agencies  to  analyze 
possible  effects  of  their  regulations  on 
small  businesses  and  to  use  flexibility  to 
provide  relief  when  regulations  could 
create  economic  disparities  between 
entities  of  different  sizes.  According  to 
the  Small  Business  Administration 
(SBA),  regulations  create  economic 
disparities  based  on  size  whetf  the 
regulations  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Over  the  past  several  decades,  the 
U.S.  pork  industry  has  experienced 
enormous  structural  change,  which 
mirrors  the  overall  trend  toward 
"concentration"  in  U.S.  agriculture.  The 
shift  toward  fewer  but  larger  farms  has 
been  dramatic  in  the  hog  sector. 
According  to  the  1997  Census  of 
Agriculture,  from  1992  to  1997,  the 
number  of  farms  selling  hogs  decreased 
by  almost  46  percent  (from  188.000  to 
102,000),  while  the  value  of  hogs  and 
pigs  sold  increased  by  37  percent  (from 
$10  billion  to  $13.8  billion).  The  pork 
processing  industry  is  also  characterized 
by  a  decreasing  number  of  companies 
operating  increasingly  large,  capital- 
intensive  processing  and  packing  plants 
that  are  dependent  on  high  voliunes  of 
raw  product  and  that  begin  to  realize 
economies  of  size  at  about  4  million 
hogs  per  year. 

In  1994,  about  2,000  swine  producers 
were  licensed  as  waste-feeding 
establishments  in  the  continental 
United  States,  and  this  number  has  not 
changed  greatly  since  then.  The  majority 
of  these  premises  were  located  in  Texas 
(871),  Florida  (309).  Arkansas  (248),  and 
North  Carolina  (178).  Waste- feeding 
operations  are  predominantly  small. 
Based  on  a  1994  APHIS  survey,  the 
median  number  of  swine  per  waste- 
feeding  premises  in  the  48 
conterminous  States  was  34  (average  of 
97).  Only  10  of  the  premises  had  more 
than  1 ,000  swine. 

The  potential  economic  effects  of  the 
importation  of  pork  and  pork  products 
from  Yucatan,  Mexico,  are  dependent 
on  a  nmnber  of  factors,  such  as  where 
the  products  would  be  consimaed  in  the 
United  States.  While  it  is  currently 
unknown  exactly  how  Yucatan  pork 
would  enter  U.S.  marketing  and 
distribution  channels  and  where  it 
would  ultimately  be  consumed,  we 
believe  that  the  pork  would  likely  be 
shipped  by  ocean  vessel  from  Progreso, 
Yucatan,  to  a  U.S.  Gulf  Coast  port,  most 
likely  in  Texas  or  Florida,  perhaps  in 
Louisiana.  If  Yucatan  pork  is  purchased 
by  a  local  retail  chain  or  wholesaler  in 
those  States,  the  pork  would  likely  be 


consiuned  locally.  If  purchased  by  a 
national  wholesaler,  Yucatan  pork  could 
be  consumed  anywhere  in  the  United 
States.  For  the  purposes  of  this  analysis, 
we  examined  both  the  possibility  that 
Yucatan  pork  would  be  consimied 
locally  in  selected  Gulf  Coast  States  and 
also  the  possibility  that  it  would  enter 
national  distribution  channels. 

The  SBA  defines  small  hog  farms 
(Standard  Industrial  Code  0213)  as  those 
Naming  less  than  $500,000  in  annual 
receipts.  Industry  experts  suggest  that 
only  those  hog  operations  with 
inventories  in  excess  of  2,000  animals 
would  earn  $500,000  or  more  in  sales 
annually.  According  to  Census  of 
Agriculture  data.  6.5  percent  of  U.S.  hog 
and  pig  operations  held  inventories  in 
excess  of  2,000  animals  in  1997,  so  by 
SBA  standards.  93.5  percent  of  all  U.S. 
hog  farms  are  small  entities.  By  these 
same  criteria,  more  than  99  percent  of 
hog  farms  in  Texas,  Louisiana,  and 
Florida  are  small  entities  The  average 
U.S.  small  hog  farm  sold  560  head  of 
stock  and  reported  sales  of  $58,531  in 
1997.  In  Texas,  Florida,  and  Louisiana, 
small  hog  farmers  sold  substantially 
fewer  animals  [77  head  per  farm)  and 
earned  substantially  less  in  sales  ($7,413 
annually). 

In  1997,  according  to  the  Census  of 
Agriculture.  87.820  small  hog  farms 
were  in  operation  nationwide;  4,700  of 
these  were  located  in  the  Gulf  Coast 
States  of  Texas.  Florida,  and  Louisiana. 
Whether  we  consider  the  United  States 
as  a  whole  or  just  selected  Gulf  Coast 
States,  the  overwhelming  majority  of 
hog  farms  are  small  entities,  so  it  is 
reasonable  to  conclude  that  a  substantial 
niunber  of  small  entities  could  be 
affected  by  this  rule. 

Economic  Effect  on  Small  Entities 

While  no  general  rule  sets  threshold 
or  trigger  levels  for  "significant 
economic  impact,"  it  has  been  suggested 
that  an  economic  effect  that  equals  a 
small  business'  profit  margin — 5  to  10 
percent  of  annual  sales — could  be 
considered  significant. 

We  used  estimated  changes  in 
producer  surplus  together  with  the  1997 
Census  of  Agricultiu-e  data  on  hog 
inventories  and  hog  sales  to  develop 
very  rough  estimates  of  the  potential 
economic  effects  of  the  rule  on  small 
hog  farmers  across  the  United  States  and 
in  selected  Gulf  Coast  States.  To  do  this, 
we  assumed  that  losses  in  producer 
surplus  would  be  shared  equally  among 
all  hog  farms  in  the  geographic  area 
under  consideration  (either  the  entire 
United  States  or  selected  Gulf  Coast 
States).  We  then  compared  per-farm 
changes  in  producer  surplus  with  small 
farms'  annual  sales  to  determine 


whether  the  economic  effects  approach 
the  5-10  percent  threshold. 

If  Yucatan  pork  enters  national 
distribution  channels  and,  therefore, 
economic  effects  are  shared  by  all  U.S. 
producers,  no  significant  economic 
effect  on  small  entities  would  occur 
regardless  of  the  volume  (low,  medium, 
or  high)  of  imports  assumed.  Producer 
surplus  losses  per  U.S.  hog  farm  would 
range  from  $0.63  to  $31.61  per  year,  and 
these  amounts  are  substantially  less 
than  1  percent  of  the  typical  small  hog 
farmer's  annual  sales  ($58,531)  in  every 
scenario. 

If,  imder  the  high-volimie  scenario, 
the  maximum  10.000  metric  tons  are 
imported  annually  from  the  Yucatan 
and  consumed  locally  in  Louisiana. 
Texas,  and  Florida,  the  imports  could 
result  in  significant  economic  effects  on 
small  pork  producers  in  those  States.  In 
this  case,  a  subset  of  small  hog  fanners 
with  considerably  fewer  head  per  farm 
and  considerably  less  in  aimual 
revenues  than  the  average  U.S.  small 
hog  farm  would  face  the  most 
significant  economic  effects  of  an 
increase  in  imports.  The  producer 
surplus  losses  per  small  hog  farm  in 
those  States  would  range  from  $12.02  to 
$600.58.  The  larger  amount  is 
equivalent  to  8.1  percent  of  the  aimual 
saJes  of  the  typical  Gulf  Coast  small  hog 
farmer  and,  Uierefore,  could  be 
considered  a  significant  economic 
effect. 

In  conclusion,  the  rule  could  affect  a 
substantial  number  of  small  hog  farms 
because  almost  all  hog  farms  meet  the 
SBA  size  criteria  for  small  entity. 
However,  it  is  unclear  whether  the  rule 
will  have  a  significant  economic  effect 
on  small  hog  farms.  The  latter  issue 
depends  on  how  much  Yucatan  pork  is 
imported  and  where  it  is  consumed. 
Under  the  most  extreme  assumptions 
(highest  volume  imports  and  limited 
geographic  area  affected),  small  hog 
producers  in  selected  Gulf  Coast  States 
could  experience  losses  in  producer 
surplus  equaling  approximately  8 
percent  of  annual  sales.  Such  losses 
would  meet  "significant  economic 
impact"  criteria.  Under  the  most  likely 
import  volume  scenario  (1.000  metric 
tons  per  year),  the  rule  will  not  have  a 
significant  economic  effect  on  small  hog 
farmers  either  nationwide  or  in  selected 
Gulf  Coast  States. 

Alternatives  Considered 

In  developing  this  rul^  we  considered 
either  (1)  making  no  changes  to  the 
existing  requirements  for  the 
importation  of  fresh  and  processed  pork 
and  pork  products  from  Yucatan  and 
Sonora,  Mexico,  (2)  allowing  the 
importation  of  pork  and  pork  products 
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Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NTEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  0MB  control  number 
0579-0138. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161,  162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a.  134b.  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.2(d). 

2.  Section  94.20  is  revised  to  read  as 
follows: 


§  94.20    Importation  of  pork  and  pork 
products  from  Sonora  and  Yucatan,  Mexico. 

Notwithstanding  any  other  provisions 
of  this  part,  pork  and  pork  products 
from  the  States  of  Sonora  and  Yucatan, 
Mexico,  may  be  imported  into  the 
United  States  under  the  following 
conditions: 

(a)  The  pork  or  pork  product  is  from 
swine  that  were  bom  and  raised  in 
Sonora  or  Yucatan  and  slaughtered  in 
Sonora  or  Yucatan  at  a  federally 
inspected  slaughter  plant  that  is  under 
the  direct  supervision  of  a  full-time 
salaried  veterinarian  of  the  Government 
of  Mexico  and  that  is  approved  to  export 
pork  products  to  the  United  States  in 
accordance  with  §  327.2  of  this  title. 

(b)  If  processed,  the  pork  or  pork 
product  was  processed  in  either  Sonora 
or  Yucatan  in  a  federally  inspected 
processing  plant  that  is  under  the  direct 
supervision  of  a  full-time  salaried 
veterinarian  of  the  Government  of 
Mexico. 

(c)  The  pork  or  pork  product  has  not 
been  in  contact  with  pork  or  pork 
products  from  any  State  in  Mexico  other 
than  Sonora  or  Yucatan  or  from  any 
other  region  not  listed  in  §  94.9(a)  as  a 
region  where  hog  cholera  is  not  known 
to  exist. 

(d)  The  foreign  meat  inspection 
certificate  accompanying  the  pork  or 
pork  product  (required  by  §  327.4  of  this 
title)  includes  a  statement  certifying  that 
the  requirements  in  paragraphs  (a),  (b) 
(if  applicable),  and  (c)  of  this  section 
have  been  met  and,  if  applicable,  a  list 
of  the  numbers  of  the  seals  required  by 
paragraph  (e)(1)  of  this  section. 

(e)  The  shipment  of  pork  or  pork 
products  has  not  been  in  any  State  in 
Mexico  other  than  Sonora  or  Yucatan  or 
in  any  other  region  not  listed  in  §  94.9(a) 
as  a  region  where  hog  cholera  is  not 
known  to  exist  en  route  to  the  United 
States,  unless: 

(1)  The  pork  or  pork  product  arrives 
at  the  U.S.  port  of  entry  in  shipping 
containers  bearing  intact,  serially 
numbered  seals  that  were  applied  at  the 
federally  inspected  slaughter  or 
processing  plant  in  either  Sonora  or 
Yucatan  by  a  full-time  salaried 
veterinarian  of  the  Government  of 
Mexico,  and  the  seal  numbers 
correspond  with  the  seal  numbers  listed 
on  the  foreign  meat  inspection 
certificate;  or 

(2)  The  pork  or  pork  product  arrives 
at  the  U.S.  port  of  entry  in  shipping 
containers  bearing  seals  that  have 
different  numbers  than  the  seal  numbers 
on  the  foreign  meat  inspection 
certificate,  but,  upon  inspection  of  the 
hold,  compartment,  or  container  and  all 
accompanying  documentation,  an 
APHIS  representative  is  satisfied  that 
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the  pork  or  pork  product  containers 
were  opened  and  resealed  en  route  by 
an  appropriate  official  of  the 
Government  of  Mexico  and  the  pork  or 
pork  product  was  not  contaminated  or 
exposed  to  contamination  during 
movement  from  Sonora  or  Yucatan  to 
the  United  States. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0138) 

Done  in  Washington,  DC,  this  6lh  day  of 
January  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  00-589  Filed  1-10-00;  8:45  am] 

BILLING  COOE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-24-AD;  Amendment 
39-11498;  AD  2000-01-01] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2-1A,  B2-1C,  B2-203,  B2K-3C, 
B4-103,  B4-2C,  and  B4-203  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  B2-1A,  B2-1C,  B2-203,  B2K-3C, 
B4-103,  B4-2C,  and  B4-203  series 
airplanes,  that  requires  modification  of 
the  wire  harness  routing  next  to  the 
pitch  artificial  feel  unit,  and  removed  of 
the  green  and  yellow  colors  from 
various  connectors.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  electrical 
connections  of  the  actuators  of  the  green 
and  yellow  hydraulic  systems  for  the 
pitch  artificial  feel  unit  from  being  cross 
coimected  due  to  the  design  of  the  wire 
harness  routing,  which  could  result  in  a 
stiff  elevator  control  at  takeoff,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  February  15,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
15,  2000. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  B2-1A,  B2-1C,  32-203, 
B2K-3C,  B4-103,  B4-2C,  and  B4-203 
series  airplanes  was  published  in  the 
Federal  Register  on  November  16,  1999 
(64  FR  62131).  That  action  proposed  to 
require  modification  of  the  wire  harness 
routing  next  to  the  pitch  artificial  feel 
unit,  and  removal  of  the  green  and 
yellow  colors  from  various  connectors. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$3,079  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on  the 
single  U.S.  operator  is  estimated  to  be 
$3,259. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"signfficant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-01     Airbus  Industrie:  Amendment 
39-11498.  Docket  99-NM-24-AD. 

Applicabilitv:  Model  A300  B2-1A.  B2-1C. 
B2-203,  B2K-'3C,  B4-103,  B4-2C.  and  B4- 
203  series  airplanes;  except  those  airplanes 
on  which  Airbus  Modification  10702S20752 
(reference  Airbus  Service  Bulletin  A300-27- 
0184,  dated  August  19,  1996.  or  Revision  01, 
dated  December  4, 1998]  has  been 
accomplished,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability  _ 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
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Replacement  and  Memoval 

(a)  Within  24  mopth 
date  of  this  AD, 


peifi 
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in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A300-27-0184,  Revision  01,  dated  December 
4,  1998. 

(1)  Replace  the  wire  harness  routing  with 
a  new,  improved  wire  harness  routing. 

(2)  Remove  the  green  and  yellow  colors 
from  the  connectors  specified  in  the  service 
bulletin. 

Note  2:  Accomplishment  of  the  actions  in 
paragraph  (a)  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A30O-27-0184, 
dated  August  19, 1996,  is  considered 
acceptable  for  compliance  with  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin 

A30O-27-O184,  Revision  01,  dated 
December  4, 1998,  which  contains  the 
following  list  of  effective  pages: 

Revision  Level  Date 


Page  No. 


Revision  level 

shown  on 

page 
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on  page 
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Original 
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BILLING  CODE  491(V-13  4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-Niyi-80-AD;  Amendment 
39-11499;  AD  2000-01-02] 

RIN2120-AA64 

Airworttiiness  Directives;  Raytheon 
Model  BAe.125  Series  1000 A  and 
1000B  Airplanes  and  Model  Hawlcer 
1000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Raytheon  Model 
BAe.125  series  lOOOA  and  lOOOB 
airplanes  and  Model  Hawker  1000  series 
airplanes,  that  requires  an  inspection  to 
determine  the  integrity  of  the  duct 
connection  on  both  ends  of  the  turbine 
air  discharge  duct  in  the  air 
conditioning  system;  an  inspection  to 
measure  the  bead  height  on  the  ends  of 
the  turbine  air  discharge  duct;  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  reports 
indicating  that  the  turbine  air  discharge 
duct  disconnected  from  the  cold  air  unit 
(CAU)  or  water  separator  due  to 
insufficient  bead  height  on  the  ends  of 
the  turbine  air  discharge  duct.  The 


actions  specified  by  this  AD  are 
intended  to  prevent  such  disconnection 
from  the  CAU  or  water  separator,  which 
could  result  in  cabin  depressurization. 

DATES:  Effective  Februaiy  15,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
15,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85.  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Contiilent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
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67209;  telephone  (316)  946-4142;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Raytheon  Model 
BAe.125  series  lOOOA  and  lOOOB 
airplanes  and  Model  Hawker  1000  series 
airplanes  was  published  in  the  Federal 
Register  on  October  14, 1999  (64  FR 
55638).  That  action  proposed  to  require 
an  inspection  to  determine  the  integrity 
of  the  duct  connection  on  both  ends  of 
the  turbine  air  discharge  duct  in  the  air 
conditioning  system;  an  inspection  to 
measure  the  bead  height  on  the  ends  of 
the  turbine  air  discharge  duct;  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

T4iere  are  approximately  52  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  35 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$18,900,  or  $540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-02  Raytheon  Aircraft  Company 

(Formerly  Beech):  Amendment  39- 
11499.  Docket  99-NM-80-AD. 

Applicability:  All  Model  BAe.125  series 
lOOOA  and  lOOOB  airplanes  and  Model 
Hawker  1000  series  airplanes,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  turbine  air  discharge  duct 
in  the  air  conditioning  system  from 
disconnecting  from  the  CAU  or  water 
separator  in  flight,  which  could  result  in 
cabin  depressurization,  accomplish  the 
following: 


Inspections 

(a)  Within  25  flight  hours  after  the  effective 
date  of  this  AD.  perform  a  general  visual 
inspection  to  determine  the  integrity  of  the 
duct  connections  (i.e.,  ensure  that  the  duct 
and  securing  clamps  are  in  place,  the  sleeve 
is  central  to  the  joint  gap,  and  the  clamps  are 
clear  of  the  duct  bead)  on  both  ends  of  the 
turbine  air  discharge  duct  in  accordance  with 
Raytheon  Service  Bulletin  SB  21-3108,  dated 
November  1998.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  adjust  the 
clamps  in  accordance  with  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(b)  Within  300  flight  hours  or  6  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  perform  a  one-time  detailed 
inspection  to  measure  the  bead  height  on  the 
ends  of  the  turbine  air  discharge  duct  in 
accordance  with  Raytheon  Service  Bulletin 
SB  21-3108,  dated  November  1998.  If  the 
bead  height  does  not  conform  to  the 
dimension  shown  in  the  service  bulletin, 
prior  to  further  flight,  either  rework  the  duct 
or  replace  the  duct  with  a  new  duct,  in 
accordance  with  the  service  bulletin. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Spares 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  turbine  air  discharge 
duct,  part  number  25-9VF425-1  A,  on  any 
airplane,  unless  that  duct  has  been  inspected 
in  accordance  with  Part  II  of  Raytheon 
Service  Bulletin  SB  21-3108.  dated 
November  1998. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  AGO. 
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when  installed,  w^ill  eliminate  the  speed 
restriction  and  minimiun  pilot 
requirements  of  the  current  AD.  This 
AD  requires  incorporating  these 
installations  as  a  method  of  complying 
with  the  current  AD.  The  actions 
specified  by  this  AD  are  intended  to 
lessen  the  possibility  of  airplane  pitch 
up  caused  by  mechanical  failure  of  the 
pitch  trim  actuator,  which  could  result 
in  a  pitch  upset  and  structural  failing  of 
the  airplane. 

DATE:  Effective  March  3,  2000. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490;  telephone:  (800)  577-7273; 
facsimile:  (210)  824-3869.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  9&-CE-84-AD,  901  Locust, 
Room  506,  Kansas  City,  Missovui  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Werner  G.  Koch,  Aerospace  Engineer, 
FAA,  Aircraft  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133; 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance 
of  This  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Fairchild  SA226  and  SA227 
series  airplanes  equipped  with  Barber- 
Colman  pitch  trim  actuators,  part 
number  (P/N)  27-19008-001/- 
004  or  P/N  27-19O08-O02/-O05  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  23,  1999  (64  FR  51479). 
The  NPRM  proposed  to  revise  AD  98- 
19-15.  AD  98-19-15  Amendment  39- 
10794  (63  FR  50983,  September  24, 
1998),  currently  requires  incorporating 
the  following  information  into  the 
applicable  AFM  on  Fairchild  SA226  and 
SA227  airplanes  that  are  equipped  with 
Barber-Colman  pitch  trim  actuators,  P/N 
2 7-1 9008-001 /-004  or  P/N  27-19008- 
002/-005: 

•  "Limit  the  maximum  indicated 
airspeed  to  maneuvering  airspeed  (Va) 
as  shown  in  the  appropriate  airplane 
flight  manual  (AFM)."  and 

•  "The  minimum  crew  required  is 
two  pilots." 

The  following  service  information 
describes  the  AFM  requirements: 
—Fairchild  Service  Letter  226-SL-017, 

FAA  Approved:  August  26,  1998; 

Revised:  September  2,  1998; 


—Fairchild  Service  Letter  227-SL-033, 
FAA  Approved:  August  26,  1998; 
Revised:  September  2,  1998;  and 
—Fairchild  Service  Letter  CC7-SL-023, 
FAA  Approved:  August  26,  1998; 
Revised:  September  2, 1998. 
The  NPRM  proposed  to  retain  the 
requirements  of  the  existing  AD,  and 
would  provide  the  option  of 
incorporating  one  of  the  design 
alternatives  developed  since  the 
issuance  of  AD  98-19-15.  These  design 
alternatives  are: 

— Barber-Cohnan  P/N  27-19008-006  or 
P/N  27-19008-007  pitch  trim 
actuators.  Procedures  to  install  these 
pitch  trim  actuators  are  contained  in 
Fairchild  Service  Bulletin  226-27- 
064  ,  Fairchild  Service  Bulletin  227- 
27-046,  and  Fairchild  Service 
Bulletin  CC7-27-015.  All  airplane 
models  are  eligible  for  this 
installation  and  airplane  models  vary 
by  service  bulletin; 
— Simmonds-Precision  P/N  DL5040M5 
or  P/N  DL5040M6  pitch  trim 
actuators.  All  airplane  models  are 
eligible  for  this  installation. 
Procedures  and  limitations  to  install 
these  pitch  trim  actuators  for  the 
Models  SA227-CC  and  SA227-DC 
airplanes  are  contained  in  Fairchild 
Service  Bulletin  CC7-27-014,  and  are 
contained  in  engineering  data  for  all 
other  models  (contact  Fairchild);  and 
—Simmonds-Precision  P/N  DL5040M8 
pitch  trim  actuators.  Procediu-es  and 
limitations  to  install  these  pitch  trim 
actuators  are  contained  in  Fairchild 
Service  Bulletin  227-27-045, 
Fairchild  Service  Bulletin  226-27- 
063,  and  Fairchild  Service  Bulletin 
CC7-27-013.  All  airplane  models  are 
eligible  for  this  installation  and 
airplane  models  vary  by  service 
bulletin. 

These  pitch  trim  actuators,  when 
installed,  would  eliminate  the  need  for 
the  requirements  of  AD  98-19-15. 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
NPRM  and  no  comments  were  received 
on  the  FAA's  determination  of  the  cost 
to  the  public.  • 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
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upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  508  airplanes 
in  the  U.S.  registry  could  have  the 
affected  pitch  trim  actuators  installed 
and,  therefore,  could  be  affected  by  the 
AFM  requirements  of  this  AD.  Since  an 
owner/ operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.9)  may  accomplish  the  AFM 
insertions,  the  only  cost  impact  upon 
the  public  will  be  the  approximately  30 
minutes  it  will  take  each  owner/ 
operator  to  incorporate  the  information 
into  the  AFM. 

The  FAA  has  no  way  of  determining 
the  number  of  airplanes  that  have  the 
design  alternative  pitch  trim  actuators 
installed,  and  will  therefore  not  be 
affected  by  this  AD. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
98-19-15,  Amendment  39-10794,  and 
adding  a  new  AD  to  read  as  follows: 

98-19-15  Rl  Fairchild  Aircraft,  Inc.: 

Amendment  39-11507;  Docket  No.  98-CE- 
84-AD,  Revises  AD  98-19-15,  Amendment 
39-10794. 

Applicability.  Models  SA226-T.  SA226- 
T(B),  SA226-AT,  SA226-TC,  SA227-TT, 
SA227-AT,  SA227-AC,  SA227-BC.  SA227- 
CC,  and  SA227-DC  airplanes,  all  serial 
numbers,  certificated  in  any  category; 
that  are  equipped  with    Barber-Colman  pitch 
trim    actuators,  part  number  (P/N)  27- 
1 9008-00 1/-004  or  P/N  27-19008-002/-O05. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the 'preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it.  i 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished  or  made  unnecessary  by 
replacement  of  the  P/N  27-19O08-O0i/-0O4 
or  P/N  27-19008-002/-005  Barber-Colman 
pitch  trim  actuator  with  a  Simmonds- 
Precision  actuator,  P/N  DL504GM5,  P/N 
DL5040M6,  or  P/N  DL5040M8;  or  a  Barber- 
Colman  actuator.  P/N  27-19008-006  or  P/N 
27-19008-007. 

To  lessen  the  possibility  of  airplane  pitch 
up  caused  by  mechanical  failure  of  the  pitch 
trim  actuator,  which  could  result  in  a  pitoh 
upset  and  structural  failure  of  the  airplane, 
accomplish  the  following: 

To  lessen  the  possibility  of  airplane  pilch 
up  caused  by  mechanical  failure  of  the  pitch 
trim  actuator,  which  could  result  in  a  pitch 
upset  and  structural  failure  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  further  flight  after  September 
25,  1998  (the  effective  date  of  AD  98-19-15), 
revise  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  into  the  AFM: 

•  "Limit  the  maximum  indicated  airspeed 
to  maneuvering  airspeed  (Va)  as  shown  in  the 
appropriate  airplane  flight  manual  (AFM)." 

and 

•  "The  minimum  crew  required  is  two 
pilots." 


Note  2:  Fairchild  Service  Letter  226-SL- 
017,  Fairchild  Service  LeUer  227-SL-033, 
and  Fairchild  Service  Letter  CC7-SL-023,  all 
FAA  Approved:  August  26,  1998;  Revised: 
September  2,  1998;  address  the  subject  matter 
of  this  AD. 

Note  3:  The  prior  to  further  flight 
compliance  time  of  paragraph  (a)  of  this  AD 
is  being  retained  from  AD  98-19-15.  The 
only  substantive  difference  between  this  AD 
and  AD  98-19-15  is  the  addition  of  the 
alternative  method  of  compliance  referenced. 
in  paragraph  (c)  of  this  AD. 

(b)  Incorporating  the  AFM  revision,  as 
specified  in  paragraph  (a)  of  this  AD,  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7).  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

Note  4:  This  AD  does  not  affect  AD  97-23- 
01,  Amendment  39-10188  (62  FR  5922, 
November  3.  1997).  AD  97-23-01  still 
applies  to  all  SA226  and  SA227  series 
airplanes  equipped  with  either  Barber- 
Colman  or  Simjjionds-Precision  pitch  trim 
actuators.  AD  97-23-01  will  be  superseded 
to  cover  the  improved  design  pitch  trim 
actuators  referenced  in  paragraphs  (c)(1), 
(c)(2).  and  (c)(3)  of  this  AD.  AD  97-23-01 
requires  the  following: 
— repetitively  measuring  the  freeplay  of  the 

pitch  trim  actuator  and  repetitively 

inspecting  the  actuator  for  rod  slippage  or 

ratcheting; 
— immediately  replacing  any  actuator  if 

certain  freeplay  limitations  are  exceeded  or 

rod  slippage  or  ratcheting  is  evident;  and 
— eventually  replacing  the  Simmonds- 

Precision  actuators  regardless  of  the 

inspection  results. 

(c)  As  an  alternative  method  of  compliance 
to  the  requirements  of  this  AD.  replace  each 
of  the  P/N  27-19008-001/-004  or  P/N  27- 
19008-002/-005  Barber-Colman  pitch  trim 
actuators  with  one  of  the  following,  or  FAA- 
approved  equivalent  part  number: 

(1)  Barber-Colman  P/N  27-19008-006  or  P/ 
N  27-19008-007  pitch  trim  actuators. 
Procedures  to  install  these  pitch  trim 
actuators  are  contained  in  Fairchild  Service 
Bulletin  226-27-064  .  Fairchild  Service 
Bulletin  227-27-046.  and  Fairchild'Service 
Bulletin  CC7-27-015.  All  airplane  models 
are  eligible  for  this  in.stallation  ard  airplane 
models  varv  bv  service  bulletin; 

(2)  Simm'onds-Precision  P/N  DL5040M5  or 
P/N  DL5040M6  pitch  trim  actuators.  All 
airplane  models  are  eligible  for  this 
installation.  Procedures  and  limitations  to 
install  these  pitch  trim  actuators  for  the 
Models  SA227-CC  and  SA227-DC  airplanes 
are  contained  in  Fairchild  Service  Bulletin 
CC7-27-014,  and  are  contained  in 
engineering  data  for  all  other  models  (contact 
Fairchild);  or 

(3)  Simmonds-Precision  P/N  DL5040M8 
pitch  trim  actuators.  Procedures  and 
limitations  to  install  these  pitch  trim 
actuators  are  contained  in  Fairchild  Ser\'ice 
Bulletin  227-27-045.  Fairchild  Service 
Bulletin  226-27-063,  and  Fairchild  Service 
Bulletin  CC7-27-013.  All  airplane  models 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202  and  206 

RIN  1010-AB57 

Amendments  to  Gas  Valuation 
Regulations  for  Indian  Leases — 
Additional  Information  Related  to 
Valuing  Indian  Gas  Produced  from 
Leases  Located  in  Index  Zones; 
Correction 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  eligible  index  zones; 

correction. 

SUMMARY:  On  November  30,  1999,  MMS 
published  a  "Notice  of  Eligible  Index 
Zones"  (64  FR  66771)  concerning 
information  related  to  valuing  gas 
produced  from  Indian  leases  located  in 
index  zones.  This  notice  clarifies  the 
second  paragraph  following  Table  No. 
2. -MMS- Approved  Publications.  That 
paragraph  discusses  the  veduation  of 
production  when  leases  are  excluded 
from  valuation  under  the  index-based 
valuation  method.  This  notice  also 
corrects  the  lease  prefix  data  for  the 
Jicarilla  Apache  Reservation  in  Table 
No.  4. — Lease  Prefixes  and  MMS- 
Designated  Areas. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff;  telephone,  (303)  231- 
3432;  FAX,  (303)  231-3385;  email, 


David.Guzy@mms.gov;  mailing  address, 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado,  80225-0165.- 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  30,  1999, 
in  FR  Doc.  99-30991,  page  66772, 
columns  1  and  2 ,  the  second  paragraph 
following  Table  No.  2. — MMS-Approved 
Publications  is  revised  to  read  as 
follows: 

As  stated  in  30  CFR  206.172  (64  FR 
43517),  an  Indian  tribe  may  ask  MMS  to 
exclude  some  or  all  of  its  leases  from 
valuation  under  the  index-based 
valuation  method.  After  consulting  with 
the  Bureau  of  Indian  Affairs  (BIA),  MMS 
may  also  exclude  any  Indian  allotted 
leases  from  valuation  under  the  index- 
based  valuation  method.  If  MMS 
approves  any  requests  for  exclusion 
from  an  index  zone,  the  lessee  must 
value  the  production  under  the  non- 
index-based  valuation  method  subject  to 
the  provisions  of  30  CFR  202.555(c)  (64 
FR  43514)  and  206.170(b)  (64  FR 
43515). 

In  addition,  on  pages  66774  and 
66775,  correct  Table  No.  4. — Lease 
Prefixes  and  MMS-Designated  Areas  to 
read  as  follows: 


Table  No.  4.— Lease  Prefixes  and  MMS-Designated  Areas 


MMS-designated  areas 


Lease  prefixes 


Alabama — Cousha  ta 
Blacldeet  Reservation 
Crow  Reservation 

Fort  Belknap 

Fort  Berthold  

Fori  Peck  Reserva 
Jicarilla  Apache 
Oklahoma  Countie^ 

coin,  Noble 

ington,  Woods 
Oklahoma  Countiet 

Garvin,  Grady 

Roger  Mills 
Oklahoma  Countiefe 

kell,  Hughes,  Johnston 

Muskogee,  Okfi^hee 

Wagoner. 
Navajo  Allotted 
Navajo  Tribal 
Northern  Cheyenn 
Rocky  Boys  Reserlation 
Southern  Ute  Res<  rvation 
Turtle  Mountain  Reservation 
Ute  Mountain  Ute 
Ute  Allotted  Leased 
Ute  Tribal  Leases 


ion  

Reservation 

:  Alfalfa,  Beaver,  Cimarron,  Cleveland,  Creek,  Garfield,  Grant,  Harper,  Kay,  Lin- 
NoKata,  Oklahoma,  Pawnee,  Payne,  Pottawatomie,  Rogers,  Texas,  Tulsa,  Wash- 


Stei  »h 


Beckham,  Blaine,  Caddo,  Canadian,  Comanche,  Cotton,  Custer,  Dewey,  Ellis, 
jreer,  Harmon,  Jackson,  Jefferson,  Kingfisher,  Kiowa,  Logan,  Major,  McClain, 
ens,  Tillman,  Washita,  Woodward. 

Adair,  Atoka,  Bryan,  Carter,  Cherokee,  Choctaw,  Coal,  Craig.  Delaware,  Has- 

Latimer,  Le  Flore,  Love,  Marshall,  Mayes,  McCurtain,  Mcintosh,  Murray, 

,  Okmulgee,  Ottawa,  Pittsburg,  Pontotoc,  Pushmataha,  Seminole,  Sequoyah, 


Le  ises 


Leases 


in  the  Navajo  Reservation 

in  the  Navajo  Reservation  .. 

Reservation  


Reservation 

in  the  Uintah  and  Ouray  Reservation 
n  the  Uintah  and  Ouray  Reservation  ... 


615 

507,  512,  513,  514,  515,  517,  526. 
520,  619. 
538. 

528,  529,  540. 
506,  523,  533,  536,  622. 
609. 

503,  505,  510,  511,  518,  521,  601,  602, 
607,  615,  714. 

503,  505,  518,  601,  602,  607. 


503,  505,  511,  601,  602,  607,  615. 


516,  525,527,621,623. 

415,  516,  525,  527,  620,  621,  623. 

None. 

053,  154,  537,  889. 

519,  522,  524,  614,  750. 

610. 

519,  522,  524,  614,  750. 

509,531,532. 

509,531,532. 


Federal  Register / Vol.  65,  No.  7 /Tuesday,  January  11,  2000 /Rules  and  Regulations 


1543 


Table  No.  4.— Lease  Prefixes  and  MMS-Designated  Areas— Continued 


MMS-designated  areas 

Lease  prefixes 

Wind  River  Reservation     

502,  535,  634. 

Dated:  December  30.  1999. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  00-528  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  43ia-MR-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-99-064] 

RIN211&-AE47 

Drawbridge  Operating  Regulation; 
Black  River,  Wisconsin 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  Temporary  Deviation 

from  Regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific    , 
Railroad  Drawbridge,  Mile  1.0,  Black 
River  at  LaCrosse,  Wisconsin.  This 
deviation  allows  the  drawbridge  to 
remain  closed  to  navigation  for  59  days 
from  January  3,  2000  to  March  1,  2000. 
This  action  is  required  to  allow  the 
bridge  owner  time  for  preventive 
maintenance  in  the  winter,  when  there 
is  less  impact  on  navigation. 
DATES:  This  deviation  is  effective  from 
January  3,  2000  to  March  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Commander  (obr).  Eighth 
Coast  Guard  District,  1222  Spruce 
Street.  St.  Louis,  MO  63103-2832.  (314) 
539-3900,  extension  378. 
SUPPLEMENTARY  INFORMATION:  The 
Chicago,  Milwaukee.  St.  Paul  and 
Pacific  Raifroad  Bridge  has  a  vertical 
clearance  of  17.0  feet  above  low  water 
and  4.0  feet  above  high  water  in  the 
closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows.  This 
deviation  has  been  coordinated  with  the 
commercial  waterway  industry.  No  one 
objected  to  the  proposed  deviation. 
The  Canadian  Pacific  Railway  has 
requested  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  to 
remove  mechanical  devices  for 
refurbishing. 


The  deviation  is  for  the  period 
January  3,  2000  to  March  3,  2000.  This 
temporary  deviation  allows  the  draw  of 
the  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Raifroad  Bridge  to  remain  in  the 
close-to-navigation  position  for  59  days. 
The  drawbridge  operation  regulation 
normally  requires  that  the  drawbridge 
open  on  signal  if  at  least  two  hours 
notice  is  given. 

Dated:  December  27,  1999. 
K.J.  Eldridge, 

Captain,  USCG,  Acting  District  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  00-584  Filed  1-10-00;  8:45  am) 
BILUNG  CODE  4910-15-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD1 3-99-011] 
PIN  2115  AE47 

Drawbridge  Operations  Regulations; 
Columbia  River,  OR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  operating  regulations  for  the  dual 
Interstate  5  drawbridges  across  the 
Columbia  River,  mile  106.5,  between 
Vancouver,  WA,  and  Portland,  OR.  The 
amendment  simplifies  the  operating 
regulations  by  removing  the  river  level 
and  vessel  types  as  schedule  factors  and 
establishes  a  single  schedule  during 
which  the  draw  spans  need  not  be 
opened  for  the  passage  of  vessels  from 
6:30  a.m.  to  9  a.m.  and  from  2:30  p.m. 
to  6  p.m.  Monday  through  Friday  except 
federal  holidays. 

DATES:  This  rule  is  effective  February 
10,  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD13-99-011  and  are  available 
for  inspection  or  copying  at  the  office  of 
the  Commander(oan),  Thirteenth  Coast 
Guard  District,  915  Second  Avenue. 
Seatde,  Washington  98174-1067,  room 
3510  Between  7:45  a.m.  and  4:15  p.m., 
Monday  through  Friday,  except  federal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Mikesell,  Chief,  Plans  and  Programs 
Section,  Aids  to  Navigation  and 
Waterways  Management  Branch, 
Telephone  (206)  220-7272. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  29,  1999,  we  published  a 
notice  of  proposed  rulemaking  entitled 
Drawbridge  Operation  Regulations; 
Columbia  River,  Oregon,  in  the  Federal 
Register  (64  FR  34748).  We  received  two 
letters  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested  and  none  was  held. 

Background 

The  purpose  of  this  rule  is  to 
streamline  the  operating  regulations  by 
removing  the  various  periods  when  the 
dual  lift  spans  need  not  open  for  vessels 
and  replacing  them  with  a  single 
schedule,  Monday  through  Friday,  for 
all  vessels.  This  rule  does  not  change 
the  operation  of  the  draw  spans  on 
weekends  and  federal  holidays,  when 
openings  on  signal  are  provided. 

The  current  operating  regulations  are 
dependent  upon  river  level  measured  by 
the  gauge  at  the  bridges.  The  hours 
during  which  the  bridges  need  not  open 
for  navigation  are  presently  changed 
whenever  the  river  level  is  at  6  feet  or 
above.  This  rule  removes  river  level  as 
a  schedule  factor  to  streamline  the 
regulations  to  an  easily  remembered  and 
administered  schedule  of  operation. 
This  rule  applies  uniformly  to  all  types 
of  navigation,  no  longer  distinguishing 
between  commercial  and  recreational 
vessels. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  two  letters 
in  response  to  the  notice  of  proposed 
rulemaking.  One  letter  objected  to  the 
lack,  of  distinction  between  commercial 
and  recreational  traffic  in  the  proposed 
regulation.  The  respondent  wished  this 
distinction  to  be  retained.  This 
distinction  is  not  necessary  for 
operation  of  the  draws  and  is  not  in 
keeping  with  current  Coast  Guard  policy 
for  the  operation  of  drawbridges.  The 
proposal  was  not  incorporated  in  the 
final  rule.  A  second  letter,  from  the 
Oregon  Department  of  Transportation 
(ODOT).  owner  of  the  dual  bridges, 
persuaded  the  District  Commander  to 
drop  the  proposed  one-hour  notice 
requirement  for  all  draw  openings 
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605(b)  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism  under  that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  federal 
government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children.  ^ 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
changes  a  drawbridge  regulation  which 
has  been  found  not  to  have  a  significant 
effect  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  not  required. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05- Kg);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Revise  §  117.869(a)  to  read  as 
follows: 

§117.869    Columbia  River. 

(a)  The  draws  of  the  Interstate  5 
Bridges,  mile  106.5,  between  Portland, 
OR,  and  Vancouver,  WA,  shall  open  on 
signal  except  that  the  draws  need  not  be 
opened  for  the  passage  of  vessels  frtim 
6:30  a.m.  to  9  a.m.  and  from  2:30  p.m. 
to  6  p.m.  Monday  through  Friday  except 
federal  holidays. 
***** 

Dated:  December  27,  1999. 
Paul  M.  Blayney, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Thirteenth  Coast  Guard  District. 
[FR  Doc.  00-585  Filed  1-10-00;  8:45  am] 
BtLUNG  COOE  4910-1S-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Chapter  1 

RIN  2900-AJ57 

Rules  of  Practice:  Title  Change 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  nde. 

summary:  The  Board  of  Veterans' 
Appeals  (Board)  adjudicates  appeals 
from  denials  of  claims  for  veterans' 
benefits  filed  with  the  Department  of 
Veterans  Affairs.  This  document 
amends  the  Board's  Rules  of  Practice  to 
reflect  that  "Office  of  Coimsel  to  the 
Chairman  (OlC)"  has  been  changed  to 
"Office  of  the  Senior  Deputy  Vice  ^ 
Chairman  (012)." 

dates:  Effective  Date:  January  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman  (012),  Board  of  Veterans' 
Appeals,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420  (202-565-5978). 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  merely  concerns  agency 
management.  Accordingly,  we  are 
dispensing  with  prior  notice  and 
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comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  553. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-602,  since 
this  final  rule  does  not  contain  any 
substantive  provisions.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  regulatory 
flexibility  analysis  requirements  of 
§§603  and  604. 

Approved:  December  6, 1999. 
Togo  D.  West,  Jr. 

Secretary  of  Veterans  Affairs, 

For  the  reasons  set  out  in  the 
preamble,  under  38  U.S.C.  501,  38  CFR 
chapter  1  is  amended  as  set  forth  below: 

CHAPTER  I— DEPARTMENT  OF  VETERANS 
AFFAIRS 

1.  In  chapter  I,  revise  all  references  to 
"Office  of  Counsel  to  the  Chairman 
(OlC)"  to  read  "Office  of  the  Senior 
Deputy  Vice  Chairman  (012)". 

[FR  Doc.  00-606  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[085-1 085b;  FRL-6517-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas^ 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  variety  of 
revisions  to  the  State  Implementation 
Plan  (SIP)  for  Kansas.  These  revisions 
include  revising  and  renumbering 
regulatory  definitions,  streamlining 
opacity  requirements,  expanding  testing 
of  gasoline  delivery  vehicles,  and 
methods  for  calculating  actual 
emissions.  These  revisions  enhance  and 
strengthen  the  SIP  to  promote 
attainment  and  maintenance  of 
established  air  quality  standards. 
DATES:  This  direct  final  rule  is  effective 
on  March  13,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  10,  2000.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Christopher  D.  Hess,  U.S. 


EPA  Region  VII,  901  North  5th  Street, 
Kansas  City,  Kansas  66101,  or  via  e-mail 
at  hess.christopher@epamail.epa.gov. 

Copies  of  the  state  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hoiu-s:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  901  North  5th  Street,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  (913) 
551-7213. 
SUPPLEMENTARY  INFORMATION: 

Information  regarding  this  action  is 
presented  in  the  following  order: 

Why  is  EPA  taking  this  action? 

Who  should  be  concerned  with  these 
revisions? 

How  does  EPA  decide  these  revisions 
are  approvable? 

"Final  Action." 

Throughout  this  document,  wherever 
"we,  us,  or  our"  is  used,  that  means 
EPA. 

Wh^  Is  EPA  Taking  This  Action? 

The  state  of  Kansas  maintains  a  SIP 
that  contains  regulations,  control 
measures,  and  strategies  to  maintain 
national  ambient  air  quality  standards 
(NAAQS).  Oiu"  process  for  approving 
revisions  to  the  SIP  allows  all  interested 
citizens,  government  agencies,  and 
regulated  groups  and  individuals  to 
know  precisely  what  is  in  the  SIP.  It 
.  also  allows  us  or  the  public  to  take 
enforcement  action  to  address  violations 
of  the  approved  regulations. 

Who  Shoidd  Be  Concerned  With  These 
Revisions? 

If  you  use  the  state  of  Kansas' 
regulatory  definitions,  are  concerned 
with  opacity  requirements  (especially  in 
Wyandotte  County),  operate  a  gasoline 
delivery  vehicle  in  Kansas  City,  or  need 
to  know  how  to  calculate  actual 
emissions,  the  revisions  we  are 
approving  may  interest  you.  We  are 
providing  a  summary  of  each  revision  in 
the  next  four  sections. 

A.  Kansas  Regulatory  Definitions 

K.A.R.  28-19-7  of  the  previously 
approved  SIP  contained  the  primary 
definitions  for  the  Kansas  air  quality 
regulations.  This  section  is  now 
revoked.  The  definitions  are  now 
included  in  K.A.R.  29-19-200,  which  is 
a  planned  renumbering  of  the 
regulations  by  the  state.  Furthermore, 
the  Federal  lists  of  volatile  organic 


compounds  (VOC)  and  hazardous  air 
pollutants  that  were  previously 
contained  in  K.A.R.  28-19-7  are  now 
contained  in  K.A.R.  28-19-201.  K.A.R. 
28-19-16a,  regarding  new  source  permit 
requirements  for  designated 
nonattaiimient  areas,  is  amended  to 
remove  duplications  of  certain  terms 
previously  contained  in  K.A.R.  28-19- 
7  that  now  appear  in  K.A.R.  28-19-200. 

The  net  effect  is  that  the  definitions 
are  now  renumbered,  free  of 
duplications,  and  the  Federal  lists  are 
now  separated  from  the  main  body  of 
definitions  so  that  changes  generated  by 
Federal  revisions  can  be  made  quickly 
and  without  reprinting  the  entire 
definitions  section  (e.g.,  the  new  K.A.R. 
28-19-200)  each  time  a  Federal  revision 
is  enacted. 

B.  Opacity 

K.A.R.  28-19-50  of  the  previously 
approved  SIP  contained  the  general 
opacity  regulations  ("opacity"  is  a  term 
that  describes  the  percentage  of  visible 
air  emissions  allowable  from  an 
emissions  unit).  K.A.R.  28-19-52 
contained  the  exceptions  to  the  general 
opacity  requirements  contained  in 
K.A.R.' 28-19-50. 

Both  of  the  existing  opacity 
regulations  are  now  revoked.  Their 
content  is  now  incorporated  into  K.A.R. 
28-19-650.  This  new,  single  regulation 
also  incorporates  provisions  for 
Wyandotte  County  regarding  opacity. 

The  net  effect  of  these  revisions  is  that 
previous  opacity  requirements  remain 
in  effect  but  are  now  contained  in 
renumbered  regulations.  Additionally, 
by  including  the  local  rules  from 
Wyandotte  Coimty,  the  state  rule  is  now 
consistent  with  the  local  rule,  which 
was  previously  approved  by  EPA  as  part 
of  the  SIP  as  a  local,  but  not  a  state,  rule. 

C.  Gasoline  Delivery  Vehicles  in  Kansas 
City 

K.A.R.  28-19-70  in  the  Kansas  air 
quality  regulations  establish  controls  on 
emissions  of  VOCs  from  gasoline 
delivery  vehicles.  The  regulation  is  now 
revised  so  that  inspections  of  vehicles  to 
determine  compliance  is  expanded  from 
two  months  to  five  months  of  each  year. 
This  change  will  increase  the  ability  of 
Kansas  to  ensure  that  testing  and 
compliance  demonstrations  are 
performed  for  gasoline  delivery 
vehicles. 

D.  Method  for  Determining  Actual 
Emissions 

In  regulation  K.A.R.  28-19-20,  the 
state  outlines  various  alternatives  for 
calculating  actual  emissions  for  owners 
or  operators  of  an  emissions  unit  or 
stationary  source. 
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The  regulation  enables  soiu'ces  to 
determine  actual  emissions  using  data 
from  continuoui ;  monitoring  systems, 
approved  emiss  ons  factors,  material 
balances,  or  mei  hods  specified  in  an 
issued  permit.  I  a  source  is  unable  to 
qualify  for  one  c  f  these  methods,  the 
calculation  will  be  performed  using  the 
potential  to  emi  of  the  emission  unit  or 
stationary  sourc  3. 

E.  Permit  Applit  ability  Limits 

We  are  not  ac  ing  on  one  portion  of 
the  Kansas  SIP  submittal.  The  May  3, 
1999,  submittal  contains  a  new 
regulation,  K.A.R.  28-19-564,  which 
provides  an  exemption  from  certain 
major  source  permitting  requirements 
for  sources  whic  h  limit  their  emissions 
to  specified  Iev(  is.  During  the  state's 
rule  adoption  piocess,  we  commented 
that  the  rule  she  uld  be  revised  to  define 
more  clearly  the  records  that  sources 
must  keep  to  de  nonstrate  their  emission 
levels.  In  respoc  se.  Kansas  indicated 
that  it  would  m4ke  changes  in  the  rule 
to  address  EPA  Concerns  at  a  later  date. 
EPA  plans  to  pr  )pose  action  on  K.A.R. 

the  state  has  made 
revisions  and  submitted  them  to  EPA. 

If  you  are  inte  rested  in  a  technical 
revisions,  please 
request  the  tech  lical  support  document 
(TSD)  from  us.  I ;  is  dated  July  22,  1999, 
and  titled  "Kansas  SIP  Revisions.  1999." 
Please  refer  to  d  le  contact  information 
provided  in  the  summary  section  of  this 
document  to  rec  uest  the  TSD. 

How  Does  EPA  )ecide  These  Revisions 
Are  Approvable  ? 
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proposals  fulfill  Federal  requirements, 
we  propose  approval  through  this 
Federal  Register  document. 

As  mentioned  earlier,  we  have 
conducted  a  rigorous  technical  analysis 
of  these  revisions  in  our  TSD,  and 
anyone  who  is  interested  can  request 
that  document  to  examine  these 
revisions  more  closely. 

In  summary,  we  consider  all  of  the 
proposed  revisions  noncontroversial 
and  fully  approvable.  Each  revision  is 
already  an  adopted  requirement  in 
Kansas  and,  as  such,  has  undergone 
extensive  public  review  and  comment 
process.  Therefore,  we  are  not  imposing 
any  new  requirements  that  are  not 
already  in  effect  in  the  state  of  Kansas 
or  in  Wyandotte  County. 

Final  Action 

EPA  is  approving  revisions  submitted 
by  the  state  of  Kansas  regarding  the 
topics  outlined  in  this  document. 
Nothing  in  this  action  should  be 
construed  as  making  any  determinations 
or  expressing  any  position  with  regard 
to  Kansas'  audit  law  {K.S.A.  60-3332.  et 
seq.),  and  this  action  does  not  express 
or  imply  any  viewpoint  regarding  any 
legal  deficiencies  in  this  or  any  other 
Federally  authorized,  delegated,  or 
approved  program  resulting  from  the 
effect  of  Kansas'  audit  law. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
action  will  be  effective  March  13,  2000 
without  further  notice  unless  the 
Agency  receives  adverse  conunents  by 
February  10,  2000. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  dociunent 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  March  13. 
2000  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 


action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rile. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
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explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Execulivo 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  establish  a 
further  health  or  risk-based  standard 
because  it  approves  state  rules  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  imless  the 
Federal  Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  0MB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3{b)  of  ' 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small.not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities 
because  SIP  approvals  xmder  section 


110  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  goverrmaents  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small- 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 


States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  13.  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).] 

List  of  Subjects  in  40  CFR  Part  52 

Envirormiental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovenmiental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  November  29.  1999. 
Dennis  Grains,  P.E., 

Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R— Kansas 

2.  In  §  52.870  the  table  in  paragraph 
(c)  is  amended  by: 

a.  Removing  entries  "K.A.R.  28-19-7" 
and  "K.A.R.  28-19-50"; 

b.  Revising  entries  "K.A.R.  28-19- 
16a",  "K.A.R.  28-19-20"  and  "K.A.R. 
28-19-70": 

c.  Adding  in  numerical  order  entries 
"K.A.R.  28-19-200"  and  "K.A.R.  28- 
19-201"  under  the  heading  "General 
Provisions";  and 

d.  Adding  in  numerical  order  the 
entry  "K.A.R.  28-19-650"  under  the 
heading  "Open  Burning  Restrictions." 

The  revisions  and  additions  read  as 
follows: 

§  52.870    Identification  of  plan. 

***** 

(c)  EPA-approved  regulations. 
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EPA-Approved  Kansas  Regulations 


Kansas  cttal  on 


Tttle 


State 

effective 

date 


EPA  approval  date 


Explanations 


K  Bnsas  Department  of  Health  and  Environment  Ambient  Air  Quality  Standards  and  Air  Pollution  Control 


Nonattalnment  Area  Requirements 


K.A.R.  28-19-168 


Definitions 10/10/97     1/11/00,  65  FR  1548. 


Processing  Operation  Emissions 


K.A.R.  28-19-20 


Calculation  of  Actual  Emissions  9/28/93     1/11/00,  65  FR  1548. 


Volatiie  Organic  Compound  Emissions 


K.A.R.  28-19-70 


Leaks   from    Gasoline   Delivery        5/15/98    1/11/00,  65  FR  1548. 
Vessels  and  Vapor  Coliection 
Systems. 


General  Provisions 


K.A.R.  28-19-200 
K.A.R.  28-19-201 


General  Provisions;  definitions 


10/10/97     1/11/00,  65  FR  1548 


General    Provisions;    Regulated      10/10/97    1/11/00,  65  FR  1548 
Compounds  List. 


New  rule.  Replaces  K.A.R.  28- 

19-7  definitions. 
New  rule.   Replaces  Regulated 

Compounds         in         K.A.R. 

28-19-7. 


Open  Burning  Restrictions 


K.A.R.  28-19-65C 


Emissions  Opacity  Limits 


3/1/96     1/11/00,  65  FR  1548 


New  rule.  Replaces  K.A.R.  28- 
19-50  and  28-19-52. 


[FR  Doc.  00-270  1  iled  1-10-00;  8:45  am) 

aiLUNG  CODE  6S«H  0-P 


ENVIRONMENltAL  PROTECTION 
AGENCY 

40  CFR  Parts  7J2  and  716 
[ 

OPPTS-a2050:  Fl  L-5777-2J 
RIN-2070-AB08  )  ind  2070-AB1 1 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  and  Removal  of  Certain 
Chemicals  and  Removal  of  Stay 

AGENCY:  Envirotimentai  Protection 
Agency  (EPA). 
ACTION:  Final  nile. 


summary:  This 
recommendati 
Interagency  Teeing 


ens 


inal  rule  addresses  the 
of  the  39th  TSCA 
Committee  (ITC) 


Report  by  adding  19  of  23  recommended 
nonylphenol  ethoxylates  to  the  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  Reporting  (PAIR)  rule.  The 
TSCA  rrC  in  its  39th  Report  to  EPA 
revised  the  TSCA  section  4(e)  Priority 
Testing  List  by  recommending  testing 
for  23  nonylphenol  ethoxylates,  19  of 
which  are  associated  with  unique 
Chemical  Abstract  Service  (CAS) 
Registry  numbers.  The  ITC 
recommendations  cire  given  priority 
consideration  by  EPA  in  promulgating 
TSCA  section  4  test  rules.  This  PAIR 
rule  will  require  manufacturers 
(including  importers)  of  the  19  CAS- 
numbered  substances  identified  in  this 
document  to  report  certain  production, 
use,  and  exposure-related  information  to 
EPA.  This  action  also  removes  a  stay  for 
TSCA  section  8(a)  PAIR  and  section  8(d) 
Health  and  Safety  Data  Reporting  rules 
issued  previously  for  18  nonylphenol 


ethoxylates  recommended  by  the  TSCA 
ITC  in  its  38th  Report  to  EPA  and 
removes  those  18  chemicals  from  these 
reporting  rules. 

DATES:  This  rule  is  effective  on  February 
10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Deputy  Director,  Office  of 
Pollution  Prevention  and  Toxics  (7401), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone  numbers:  (202)  554-1404  and 
TDD:  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
David  R.  Williams,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
numbers:  (202)  260-8130;  e-mail 
address:  ccd.citb@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  General  Information: 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  manufacture  (defined  by  statute  to 


include  import)  any  of  the  chemical 
substances  that  are  listed  in  section 
712.38(e)  of  the  regulatory  text  portion 
of  this  document.  Entities  potentially 


affected  by  this  action  may  include,  but 
are  not  limited  to: 


Type  of  Entity 

SIC 

NAICS 

Examples  of  Potentially  Affected  Entities 

Chemical   manufacturers   (including 
importers) 

28,  291 1 

325,  3241 1 

Persons   who   manufacture    (defined   t>y 
statute  to  include  import)  one  or  more  of 
the  subject  chemical  substances. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  The  Standard 
Industrial  Classification  (SIC)  codes  and 
the  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and     ^ 
others  in  determining  whether  or  not 
this  action  might  apply  to  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  documents  from  the  EPA  Internet 
EPA  Home  Page  at  http://wrvvw.epa.gov/ 
.  On  the  Home  Page  select  "Law  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  "Federal 
Register — Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

2.  In  person.  The  official  record  for 
this  proposed  rule,  which  includes  the 
public  version,  has  been  established 
under  docket  control  number  OPPTS- 
82050.  The  official  record  consists  of  the 
documents  referenced  in  this  preamble, 
as  well  as  any  public  comments,  and 
other  information  related  to  this 
rulemaking,  including  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  all  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  as  described  in  Units  I.C.  and 
D.  of  this  preamble,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 


Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC.  The  Center 
is  open  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  your 
comments  must  identify  docket  control 
number  OPPTS-82050  in  the  subject 
line  on  the  first  page  of  yoiu-  response. 

1.  By  mail.  Submit  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  East  Tower,  Rm.  G-099, 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Document  Control  Office. 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  East  Tower, 
Rm.  G-099,  Washington,  DC.  The 
telephone  number  for  the  OPPT 
Document  Control  Office  is  (202)  260- 
7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
oppt.ncic@epa.gov,  or  you  may  mail  or 
deliver  your  computer  disk  to  the 
addresses  identified  in  Units  I.C.I,  or  2. 
of  this  preamble.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Submit  comments  as 
an  ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  copies  of 
electronic  comments  must  be  identified 
by  docket  control  number  OPPTS- 
82050.  Electronic  comments  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  To 
The-Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 


CBI.  You  may  claim  information  that 
you  submit  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comments  that  include  any 
information  claimed  as  CBI,  a  copy  of 
the  comments  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  by  EPA  without 
prior  notice.  If  you  have  any  questions 
about  CBI  or  the  procediues  for  claiming 
CBI,  consult  the  technical  person 
identified  in  "FOR  FURTHER 
INFORMATION  CONTACT"at  the 
beginning  of  this  preamble. 

II.  What  is  the  Purpose  of  Today's     \ 
Action? 

In  today's  action,  EPA  is  issuing  a 
final  TSCA  section  8(a)  "Preliminary 
Assessment  Information  Reporting" 
(PAIR)  rule  for  19  of  23  nonylphenol 
ethoxylates  recommended  for  testing  in 
the  39th  TSCA  ITC  Report  to  the  EPA 
Administrator  (62  FR  8578,  February  25. 
1997)  (FRL-5580-9).  Specifically  at  the 
request  of  the  ITC  in  a  letter  to  EPA 
dated  September  15,  1997.  EPA  is  not 
issuing  a  final  TSCA  section  8(d) 
"Unpublished  Health  and  Safety  Data" 
reporting  rule  at  this  time  for  the  23 
nonylphenol  ethoxylates  recommended 
for  testing  in  the  39th  FTC  Report  so  as 
to  give  the  ITC  an  opportunity  to 
implement  the  voluntary  information 
submission  policy  that  was  proposed  in 
the  ITC's  40th  Report  (62  FR  30580. 
June  4, 1997)  (FRI^5718-3).  Also  in 
today's  action.  EPA  is  removing  the 
"stay"  (61  FR  65186.  December  11, 
1996)  (FRL-5577-6)  that  was  issued  for 
the  TSCA  section  8(a)  and  TSCA  section 
8(d)  rules  (61  FR  55871,  October  29, 
1996)  (FRL-5397-9)  promulgated  by  the 
Agency  for  the  18  nonylphenol 
ethoxylates  recommended  for  testing  in 
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the  ITC's  38th 
30, 1996) 
revoking  those 
TSCA  section  8 
October  29.  19S|B 


F  eport  (61  FR  39832,  July 
(FRL-p379-2).  Further,  EPA  is 
SCA  section  8(a)  and 
d)  rules  issued  on 


III.  What  is  the 
Action? 


Basis  for  Today's 


1)96. 
t  le ' 


Repi  )rt 
18: 


fir  al 


199  5) 


IS, 


On  May  31, 
38th  Report  of 
In  the  38th 
recommended 
ethoxylates  for 
TSCA  (61  FR 
response  to  the 
promulgated 
"Preliminary 
Reporting"  (PA 
8(d)  "Unpublis 
Data"  reporting 
October  29,  1 
18  nonylpheno 
ITC's  38th  Repc|rt 

Shortly  after 
these  TSCA  ml 
the  fact  that  the 
alternate  CAS 
unclear  chemical 
Report  had 
U.S.  producers, 
processors  aboi  t 
the  chemical 
TSCA  section  8 
was  being  requi 
eliminate  further 
regulated 
identities  of  the 
formally  "staye  1 
and  8(d)  rules 
ethoxylates 
38th  Report. 
December  1 1 
also  requested 
identities  of  the 
ethoxylates 
Report. 

In  an  attempt 
ambiguities 
of  alternate  CAI 1 
chemical  namei 
ethoxylates 
Report,  the  ITC 
EPA 


EPA  received  the 
TSCA  Section  4  ITC. 
the  ITC 
nonylphenol   . 
esting  under  section  4  of 
3<  832,  July  30,  1996).  In 
TC's  38th  Report,  EPA 
TSCA  section  8(a) 
Assessment  Information 
R)  and  TSCA  section 
ed  Health  and  Safety 
rules  (61  FR  55871, 

(FRL-5397-9)  for  the 
ethoxylates  listed  in  the 


su  jstances 


he  effective  date  for 

EPA  became  aware  of 
ITC's  use  of  some 
njumbers  and  several 
names  in  the  38th 
resisted  in  confusion  among 
importers,  and 
the  exact  identities  of 

for  which 
a)  and  8(d)  reporting 
red.  In  order  to 
confusion  within  the 
comn|unity  about  the  actual 
subject  chemicals,  EPA 
'  the  TSCA  section  8(a) 
the  18  nonylphenol 
recc^mmended  in  the  ITC's 
issued  this  stay  on 
196(61  FR  65186)  and 

ITC  to  clarify  the 
nonylphenol 
recommended  in  its  38th 


f  )ri 


EPA 


1 


tie 


to  eliminate  the 
resulting  from  the  ITC's  use 
numbers  and  unclear 
for  the  18  nonylphenol 

mended  in  its  38th 
in  its  39th  Report  to  the 
Administrator,  recommended  for 


rec(  im 


testing  a  revised  list  comprised  of  23 
nonylphenol  ethoxylates  (62  FR  8578, 
February  25,  1997).  According  to  the 
39th  Report,  the  ITC  had  re-examined 
its  use  of  alternate  CAS  numbers  for 
several  of  the  18  nonylphenol 
ethoxylates  recommended  in  the  38th 
Report  and  determined  that  5  of  those 
CAS  numbers  were  not  associated  with 
any  of  the  18  chemical  substances. 

For  the  23  nonylphenol  ethoxylates 
recommended  in  the  39th  Report,  the 
ITC  provided  where  possible  more 
accurate  CAS  numbers  and  more  up-to- 
date  chemical  names  (using  9th 
Collective  Index  chemical  nomenclature 
where  possible).  In  a  letter  addressed  to 
the  EPA  Administrator  dated  September 
15,  1997,  the  ITC  formally  requested 
that  EPA: 

1.  Revoke  the  TSCA  section  8(a)  PAIR 
and  TSCA  section  8(d)  rules  issued  by 
EPA  on  October  29,  1996  (61  FR  55871) 
for  the  18  nonylphenol  ethoxylates  that 
were  recommended  in  the  ITC's  38th 
Report  and  "stayed"  by  EPA  on 
December  11,  1996  (61  FR  65186). 

2.  Issue  a  final  TSCA  section  8(a) 
PAIR  rule  for  the  19  nonylphenol 
ethoxylates  with  CAS  numbers  of  the  23 
total  nonylphenol  ethoxylates 
recommended  in  the  ITC's  39th  Report. 

3.  Not  issue  a  TSCA  section  8(d)  rule 
for  the  23  recommended  nonylphenol 
ethoxylates  in  order  to  allow  the  ITC  the 
opportunity  to  implement  its  voluntary 
information  submission  policy  proposed 
in  the  ITC's  40th  Report  (62  FR  30580, 
June  4,  1997). 

EPA  reserves  the  right  to  issue  a 
TSCA  section  8(d)  rule  for  some  or  all 
of  these  23  nonylphenol  ethoxylates  if: 

1.  EPA  believes  that  such  a 
rulemaking  is  necessary  to  gather  data  to 
determine  if  testing  is  needed  for,  or 
otherwise  support  the  assessment  of,  the 
subject  chemical(s);  or 

2.  The  ITC  notifies  EPA  in  writing 
that  the  ITC  did  not  receive  adequate 
information  via  its  voluntary 
information  submission  activity.  (The 
ITC's  voluntary  submission  policy  can 
be  found  on  the  ITC's  Internet 


Homepage  under  Voluntary  Information 
Submission  Innovative  Online  Network 
or  "VISION"  (http://wrww.epa.gov/ 
opptintr/itc/vision).  Hard  copies, of  the 
ITC's  voluntary  information  submission 
policy  are  available  fi-om  the  TSCA 
Envirormiental  Assistance  Division  at 
the  address  listed  under  "FOR 
FURTHER  INFORMATION 
CONTACT.") 

IV.  What  is  the  Preliminary  Assessment 
Information  Reporting  (PAIR)  Rule? 

EPA  promulgated  the  PAIR  rule  in  40 
CFR  part  712  under  section  8(a)  of 
TSCA  (15  U.S.C.  2607(a)).  This  model 
section  8(a)  rule  establishes  standard 
reporting  requirements  for 
manufacturers  (including  importers)  of 
the  chemicals  listed  in  the  rule  at  40 
CFR  712.30.  These  entities  are  required 
to  submit  a  one-time  report  on  general 
production/importation  volume,  end 
use,  and  exposure-related  information 
using  the  Preliminary  Assessment 
Information  Manufactiu-er's  Report  (EPA 
Form  No.  7710-35).  EPA  uses  this 
model  section  8(a)  rule  to  quickly  gather 
current  information  on  chemicals. 

This  model  rule  provides  for  the 
automatic  addition  of  ITC  Priority 
Testing  List  chemicals.  Whenever  EPA 
announces  the  receipt  of  an  ITC  report, 
EPA  may,  at  the  same  time  and  without 
providing  notice  and  opportunity  for 
public  comment,  amend  the  model 
information-gathering  rule  by  adding 
the  recommended  (or  designated) 
chemicals.  The  amendment  adding 
these  chemicals  to  the  PAIR  rule  is 
effective  February  10,  2000. 

V.  Chemicals  To  Be  Deleted 

The  following  18  nonylphenol 
ethoxylates  that  were  recommended  in 
the  ITC's  38th  Report  are  being  deleted 
as  a  result  of  today's  revocation  of  the 
TSCA  section  8(a)  PAIR  and  TSCA 
section  8(d)  rules  that  were  issued  by 
EPA  on  October  29, 1996  (61  FR  55871) 
and  stayed  by  the  Agency  on  December 
11,  1996(61  FR  65186). 


Chemical  Name 


CAS  Number 


!  glyi  ;ol 


Nonytph 
alpha-{p-Nonylph 
Decaethylene 
Ethanol,  2-[2-(p- 
Ethanol,  2-[2-[2 
Nonoxynol-2  ... 
Nonoxynol-3  ... 
Nonoxynol-7 
Nonylphenol 
Nonylphenol  octa 
Nonylphenol  polyethylene 


nol  ethoxylates 
nol)-omega-hydroxypoly(oxyethylene)  ... 

Isononylphenyl  ether 

n^nylphenoxy)ethoxy]-  

(p-nonylphenoxy)ethoxy]ethoxy]ethcxy]- 


heptp(oxyethylene)ethanol 
oxyethylene)ethanol  .. 
glycol  ether  .. 


NA 

65455-72-3 
20427-84-3 
7311-27-5 
NA 
NA 
NA 

27177-05-5 

26571-11-9  ^ 

9016--45-9.  20636-^B-O,  26027-38-3,  26064-02-8, 
27177-01-1,  37205-87-1,  127087-87-0 
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Chemical  Name 

CAS  Number 

Nonylphenol  polyethylene  glycol  ether  

27177-08-8 

Nonylphenolnona(oxyethylene)  ethanol  

Nonylphenoxy  ethanol           

2798&-36-3 
27176-93-8 

Nonylphenoxydiglycol    •. 

68412-54-4 

Nonylphenoxypolyoxyethanol 

p-Nonylphenol  polyethylene  glycol  ether  

Polv(oxv-1  2-ethanedivh  alDha-(isononvlDhenvl)-omeaa-hvdroxv- 

152143-22-1,  26027-38-3 
27986-36-3.  37205-87-1,  98113-10-1 
37205-87-1 

Poly(oxy-1,2-ethanediyl),  alpha-(2-nonylphenyl)-omega-hydroxy- 

51938-25-1 

VI.  Chemicals  To  Be  Added 

In  its  39th  Report  to  EPA,  the  ITC 
recommended  a  group  of  23 
nonylphenol  ethoxylates.  These 
chemicals  can  be  automatically  added  to 
the  PAIR  and  TSCA  section  8{d}  Health 
and  Safety  Data  Reporting  rules  unless 
requested  otherwise  by  the  ITC  to 
implement  its  voluntary  information 
submission  policy.  In  a  letter  dated 
September  1 5 ,  1 99  7 ,  the  ITC  requested 
that  a  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  rule  not  be 
promulgated  for  these  23  nonylphenol 
ethoxylates.  Therefore,  these  substances 
will  not  be  added  to  §  716.120. 

The  regulatory  text  (§  712.30(e))  of 
this  document  lists  the  19  nonylphenol 
ethoxylates  that  are  being  added  to  the 
PAIR  rule  as  a  result  of  today's  action. 
The  other  4  nonylphenol  ethoxylates 
recommended  in  the  ITC's  39th  report 
are  not  being  added  to  the  PAIR  rule 
because  they  are  not  associated  with 
unique  CAS  numbers. 

VII.  Reporting  Requirements 

A.  Who  Must  Report  Under  this  PAIR 
Rule? 

All  persons  who  manufactured 
(defined  by  statute  to  include  import) 
the  19  nonylphenol  ethoxylates 
identified  in  the  regulatory  text 
(§  712.30(e))  of  this  rule  during  their 
latest  complete  corporate  fiscal  year 
must  submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  as  specified  in 
40  CFR  712.28  no  later  than  April  10, 
2000.  Persons  who  have  previously  and 
voluntarily  submitted  a  Manufacturer's 
Report  to  the  ITC  or  EPA  may  be  able 
to  submit  a  copy  of  the  original  Report 
to  EPA  or  to  notify  EPA  by  letter  of  their 
desire  to  have  this  voluntary  submission 
accepted  in  lieu  of  a  current  data 
submission.  See  §  712.30(a)(3). 

Details  of  the  PAIR  reporting 
requirements,  including  the  basis  for 
exemptions,  are  provided  in  40  CFR  part 


712.  Copies  of  the  form  are  available 
from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
vnder  "FOR  FURTHER  INFORMATION 
CONTACT."  Copies  of  the  PAIR  form 
are  also  available  electronically  from  the 
Chemical  Testing  and  Information 
Gathering  Home  Page  on  the  Internet  at 
http://vkrww.epa.gov/opptintr/chemtest/. 

B.  Removal  of  Chemical  Substances 
from  the  PAIR  Rule 

Any  person  who  believes  that  section 
8(a)  reporting  required  by  this  rule  is 
not  warranted,  should  promptly  submit 
to  EPA  on  or  before  January  25,  2000, 
detailed  reasons  for  that  belief.  EPA,  in 
its  discretion,  may  remove  the  substance 
fi-om  this  rule  (40  CFR  712.30(c)).  When 
withdrawing  a  chemical  from  the  rule, 
EPA  will  publish  a  rule  amendment  in 
the  Federal  Register. 

Vin.  Public  Record 

The  following  documents  constitute 
the  public  record  for  this  rule  (docket 
control  number  OPPTS-82050).  All  of 
these  documents  are  available  to  the 
public  in  the  TSCA  Nonconfidential 
Information  Center  (NCIC),  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
NCIC  is  located  at  EPA  Headquarters, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC. 

1 .  This  final  rule. 

2.  The  Economic  Analysis  for  this 
rule,  December  15,  1999. 

3.  The  39th  Report  of  the  ITC,  (62  FR 
8578,  February  25,  1997). 

4.  The  38th  Report  of  the  ITC,  (61  FR 
39832,  July  30,  1996). 

5.  Stay  of  the  TSCA  section  8(a)  and 
8(d)  rules  issued  in  response  to  the  38th 
Report  of  the  ITC,  (61  FR  65186). 

6.  Letter  from  the  ITC  to  EPA. 
September  15,  1997. 

IX.  Why  is  this  Action  Being  Issued  as 
a  Final  Rule? 

EPA  is  publishing  this  action  as  a 
final  rule  without  prior  notice  and  an 
opportunity  to  comment  because  the 
Agency  believes  that  providing  notice 
and  an  opportunity  to  comment  is 
unnecessary.  This  final  rule  makes 


modifications  needed  to  clarify  the 
identities  of  certain  chemicals  subject  to 
the  TSCA  section  8(a)  PAIR  regulations 
and  removes  certain  chemicals  from  the 
TSCA  section  8(d)  regulations.  EPA 
therefore  finds  that  there  is  "good 
cause"  under  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553  (b)(3)(B))  to  make  these 
amendments  without  prior  notice  and 
comment. 

X.  Economic  Analysis 

The  economic  analysis  for  the 
addition  of  the  19  CAS-numbered 
nonylphenol  ethoxylates  to  the  TSCA 
section  8(a)  PAIR  rule  is  entitled 
Economic  Analysis  for  the  Addition  of 
19  CAS-Numbered  Chemicals 
Recommended  for  Testing  in  the  39th 
Report  of  the  TSCA  Interagency  Testing 
Committee  to  EPA 's  Preliminary 
Assessment  Information  Reporting 
(PAIR)  Rule  December  15.  1999 
(Economic  Analysis). 

EPA's  1998  Chemical  Update  System 
(CUS)  was  searched  to  identify 
manufacturers  (including  importers)  of 
the  19  CAS-numbered  nonylphenol 
ethoxylates  recommended  in  the  ITC's 
39th  report.  Only  1  of  the  19  chemicals 
was  located  in  CUS  indicating,  for 
example,  that  the  other  chemicals  are 
not  being  produced  or  imported  in 
quantities  large  enough  to  be  reported  to 
EPA  for  1998  under  the  TSCA  Inventory 
Update  Rule  (lUR)  (40  CFR  part  710)  or 
are  not  subject  to  reporting  under  the 
lUR.  The  Economic  Analysis  estimates 
governmental  and  industry  burden  and 
costs  associated  with  this  final  rule 
based  upon  the  data  regarding  the  one 
chemical  substance  found  in  CUS.  Five 
firms  were  identified  as  manufacturers 
of  the  chemical,  at  five  sites.  The  costs 
and  burden  associated  with  this  rule  are 
estimated  in  the  Economic  Analysis  to 
be  the  following: 

Reporting  Costs  (dollars) 
5  sites/reports  estimated  at  $2,057.28 
per  report  =  $10,286.38 
Total  Cost  =  $10,286.38 
Mean  cost  per  site/firm  =  $10,286.38/5 
=  $2,057.28 

Reporting  Burden  (hours) 
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familiarize  ition:  7  hours/site  x  5 


ho 


Rule 

sites  =  35 
Reporting:  21. 
reports  =  109.4 
Total  burden  " 
Average  burdei  i 
=  28.88 

EPA 
The  annual 
Government  w 
0.013  FTEs  (or 
an  estimated  Si 
0.013  FTEs.  pi 
processing,  wil 


8  B  hours/report  x  5 


urs  =  144.4 

per  site/firm  =  144.4/5 


Cos's 


cos  IS 
11 


(dollars) 

to  the  Federal 

be  approximately 
26.25  hours  annually).  At 
5,306  per  FTE,  the  total 

$1,020  for  data 
cost  EPA  $1,999, 


IS 


XI.  Regulatory 
Requirements 


Assessment 


A.  Executive  O  der 

The  Office  ol 
(OMB)  has  exei  ipted 
TSCA  section 
rule  from  the  r 
Order  12866,  e^itided 
Planning  and 
October  4,  199i) 


12866 

Management  and  Budget 

actions  under 
a)  related  to  the  PAIR 
^uirements  of  Executive 

Regulatory 
rteWew  (58  FR  51735. 


H 


coes : 


B.  Executive  Okder 

This  action 
considerations 
related  issues 
Order  12898, 
Address  En 
Minority  Popui  it 
Populations  (5<  i 
1994). 

C.  Executive  Oider  13045 


12898 

not  involve  special 
Df  environmental  justice- 
p  ursuant  to  Executive 
itled  Federal  Actions  to 
vtrc\ftmental  Justice  in 

ions  and  Low-Income 
FR  7629,  February  16, 


econo  mi 


Executive 
Protection  of 
Environmental 
Risks  (62  FR  1 
does  not  apply 
it  is  not 
defined  under 
and  does  not 
health  or  safetji 
disproportiona  e 
rule  requires 
production, 
exposure-relate  d 
manufacturers 
certain  chemical 
39th  Report  of 
Testing  Committee 


Oitier  13045,  entitled 
C  rildren  from 
Health  Risks  and  Safety 

,  April  23,  1997), 
to  this  final  rule,  because 

cally  significant"  as 
Executive  Order  12866, 
ncem  an  environmental 
risk  that  may  have  a 
effect  on  children.  This 
reporting  of 
imt}ortation,  use,  and 

information  to  EPA  by 
including  importers)  of 
s  recommended  in  the 
he  TSCA  Interagency 


the 


pict  I 


D.  Regulatory 

Pxirsuant  to 
Regulatory  Fie; ; 
U.S.C.  601  et 
certifies  that  th  i 
significant  im 
number  of  smajl 
basis  for  the  Ai 
presented  in 
prepared  as  a 
Analysis  for 
summarized 
firms  identifiet 
chemiccds  affec  ted 


flexibility  Act 

sjection  605(b)  of  the 
ibility  Act  (RFA),  5 

the  Agency  hereby 
s  rule  will  not  have  a 

on  a  substantial 

entities.  The  factual 

ency's  determination  is 

small  entity  analysis 

of  the  Economic 

rule,  and  is  briefly 

Three  of  the  five 

as  manufacturers  of 

by  this  rule  met  the 


Ah  3 

part  I 
th  s 
here 


Small  Business  Administration 
definition  of  a  small  business,  (i.e., 
having  less  than  1 ,000  employees  when 
combined  with  any  corporate  parents). 
Based  on  the  Agency's  analysis,  the 
maximum  potential  impact  of  this 
action  on  an  individual  firm  is 
estimated  to  be  less  than  $2,260, 
regardless  of  the  firm's  size.  To 
determine  the  potential  significance  of 
the  estimated  impact  of  this  action  on 
the  small  firms,  the  Agency  compared 
the  estimated  maximum  potential  cost 
with  the  estimated  annual  sales  revenue 
for  these  firms.  Based  on  cxurenUy 
available  financial  information  for  these 
firms,  EPA  has  determined  that  this 
action  will  not  result  in  a  significant 
impact  on  any  of  these  firms. 
Information  relating  to  this  EPA 
determination  is  included  in  the  docket 
for  this  rulemaking  (OPPTS-82050). 
Any  comments  regarding  the  economic 
impacts  that  this  action  imposes  on 
small  entities  should  be  submitted  to 
the  Agency  at  the  address  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT.' 

E.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.),  an 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  that  is 
subject  to  approval  under  the  PRA 
imless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
appearing  in  the  preamble  of  the  final 
rule,  are  listed  in  40  CFR  part  9,  and 
included  on  the  related  collection 
instrument.  The  information  collection 
activities  related  to  this  action  have 
already  been  approved  by  OMB,  under 
OMB  control  number  2070-0054  (EPA 
ICR  No.  586)  for  PAIR  reporting.  This 
action  does  not  impose  any  burdens 
requiring  additional  OMB  approval.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  144.4  hoiu's.  Of  that  total,  an 
estimated  35  hours  are  spent  in  an 
initial  review  of  the  rule,  and  the 
remaining  109.4  hours  are  associated 
with  actual  reporting  activities.  Because 
this  rule  does  not  contain  any  new 
information  collection  activities, 
additional  review  and  approval  of  these 
activities  by  OMB  under  the  PRA  is  not 
necessary  (1999  Economic  Analysis). 

F.  Unfunded  Mandates  Reform  Act  and 
Executive  Orders  13084  and  13132 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA). 
Public  Law  104—4,  EPA  has  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiu'es 


of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  In 
addition,  EPA  has  determined  that  this 
rule  will  not  significantly  or  uniquely 
affect  small  governments.  Accordingly, 
the  rule  is  not  subject  to  the 
requirements  of  UMRA  sections  202, 
203,  204,  or  205. 

Based  on  EPA's  experience  with  past 
section  8(a)  rulemakings,  State,  local, 
and  tribal  governments  have  not  been 
impacted  by  these  rulemakings,  and 
EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  a  result,  this  action  is 
not  subject  to  the  requirement  for  prior 
consultation  with  Indian  tribal 
governments  as  specified  in  Executive 
Order  13084,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (63  FR  27655,  May  19, 
1998).  Nor  will  this  action  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govsmment,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  .(64  FR  43255,  August  10, 
1999). 

G.  National  Technology  Transfer  and 
Advancement  Act 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  vcliuitary 
consensus  standards  piu-suant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Section  12(d) 
of  NTTAA  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
othenvise  impractical.  Voliuitary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  EPA 
invites  public  comment  on  the  Agency's 
determination  that  this  regulatory  action 
does  not  require  the  consideration  of 
voluntary  consensus  standards. 

H.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
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that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  EPA  has 
made  such  a  good  cause  finding  for  this 
final  rule,  and  established  an  effective 
date  of  February  10,  2000.  Pursuant  to 
5  U.S.C.  808(2),  this  determination  is 
supported  by  the  brief  statement  in  Unit 
IX.  of  this  preamble.  EPA  will  submit  a 
report  containing  this  final  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
GenercJ  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 


/.  Executive  Order  12988 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7,  1996). 

/.  Executive  Order  12630 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings  issued  under  the  Executive 
Order. 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection,  Chemicals, 
Hazardous  substances.  Health  and 


safety.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21. 1999. 

Joseph  S.  Carra, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  In  §  712.30,  the  table  in  paragraph 
(e)  is  amended  by  removing  the  stay  and 
revising  the  entire  category  for 
"Nonylphenol  ethoxylates"  to  read  as 
follows: 

§  71 2.30    Chemical  lists  and  reporting 
periods. 


(e) 


CAS  No. 


Nonylphenol  ethoxylates 

7311-27-5  

9016-45-9  

20427-84-3  

20636-48-0  

26027-38-3  

26264-02-8  

26571-11-9  

27176-93-8  

27177-01-1    

27177-05-5  

27177-08-8  

27986-36-3  

37205-87-1   

51936-25-1    

65455-72-3  

68412-54-4  

98113-10-1    

127087-87-0  

152143-22-1    


Substance 


Ethanol,  2-[2-[2-[2-(p-nonylphenoxy)ethoxy]ethoxy]ethoxy]- 

Poly(oxy-1 ,2-ethanediyl),  alpha-(nonylphenyl)-omega-hydroxy- 

Ethanol,  2-[2-(p-nonylphenoxy)ethoxy]-  

3,6,9, 12-Tetraoxatetradecan-1-ol,  14-(4-nonylphenoxy)- 

Poly(oxy-1 ,2-ethanediyl),  alpha-(4-nonylphenyl)-omega-hydroxy- 

3,6,9,12-Tetraoxatetradecan-1-ol,  14-(nonylphenoxy)- 

3,6,9,12,1 5,18,21, 24-Octaoxahexacosan-1-ol,  26-(nonylphenoxy)-  

Ethanol,  2-[2-(nonylphenoxy)ethoxy]- 

3,6,9,12,1 5-Pentaoxaheptadecan-1-ol,  1 7-(nonylphenoxy)- 

3,6,9,12,15,18,21-Heptaoxatricosan-1-ol,  23-(nonylphenoxy)-  

3,6,9,12,15,18,21 ,24,27-Nonaoxanonacosan-1-ol,  29-(nonylphenoxy)-  

Ethanol,  2-(nonylphenoxy)-  

Poly(oxy-1 ,2-ethanediyl),  alpha-(isononylphenyl)-omega-hydroxy-  

Poly(oxy-1 ,2-ethanediyl),  alpha-(2-nonylphenyl)-omega-hydroxy- 

3,6,9,12,1 5,18,21 ,24,27-Nonaoxanonacosan-1-ol,  29-(isononylphenoxy)- 
Poly(oxy-1 ,2-ethanediyl),  alpha-(nonylphenyl)-omega-hydroxy-,  branched 

NP9 

Poly(oxy-1 ,2-ethanediyl),  alpha-(4-nonylphenyl)-omega-hydroxy-, 

branched. 
Poly(oxy-1 ,2-ethanediyl),  alpha-(4-nonylphenyl)-omega-hydroxy-, 

branched,  phosphates. 


Effective  date 


2/10/00 


Reporting  date 


2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

2/10/00 

4/10/00 

4/10/00 
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PART  716— {/  MENDED] 


2.  In  part  715 

a.  The  authc  r 

continues  to  r  lad 


ity  citation  for  part  716 
as  follows: 


Authority:  15 


U.S.C.  2607(d). 


§716.120  [Am  snded] 


120, 


b.  In  §716 
(d)  is  amendec 
and  by  removi  ng 
ethoxylates" 
nonylphenol 
thereunder. 


the  table  in  paragraph 
by  removing  the  stay, 
the  "Nonylphenol 
c  itegory  name  and  the  18 
e  thoxylates  listed 


[FR  Doc.  00-^91 

BiLUNG  CODE  6560  -50-F 


Filed  1-10-00;  8:45  am] 


FEDERAL  EM 


ERGENCY 


MANAGEMEMT  AGENCY 
44  CFR  Part  eil 
[Docket  No.  FEIIA-7724] 


List  of  Commiiinities 
Sale  of  Flood 


AGENCY 
Management 
ACTION:  Final 


Fedei  il  Emergency 
t  .gency  (FEMA). 

lule. 


SUMMARY:  Thi 

communities 
National  Floo( 
(NFIP).  These 
applied  to  the 
to  enact  certai;  \ 
measures.  The 
participation 
the  sale  of 
property 
listed. 


n 
•flocd 
locati  :d 


rule  identifies 
participating  in  the 

Insurance  Program 
:ommunities  have 
Drogram  and  have  agreed 

floodplain  management 
communities' 

the  program  authorizes 

insurance  to  owners  of 
in  the  communities 


EFFECTIVE 

third  column 


DAT(S:  The  dates  listed  in  the 
the  table. 


(ifl 


ADDRESSES 

property 
listed  can  be 
property  insur^ce 
serving  the  eli, 
the  NFIP  at 
Rockville,  MD 


Eligible  for  the 
nsurance 


Flbod  insurance  policies  for 
locati  id  in  the  communities 
o  jtained  from  any  licensed 
agent  or  broker 
•ible  community,  or  from 

Office  Box  6464, 
20849,  (800)  638-6620. 


P(  St ' 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate,  500  C  Street  SW.,  room  417, 
Washington,  DC  20472.  (202)  646-3619. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  oi 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  tne 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5  U. 
S.  C.  601  et  seq.,  because  the  rule  creates 
no  additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/Location 


Community 
Number 


Effective  date  of  eligibility 


Current  effective 
map  date 


New  Eii^ibles 

North  Carolina 

Selma.  towr 
Alaska: 

Kwethluk.  c^ 
Arkansas: 

Sharp  County 
North  Carolina: 

Elm  City,  to^n 


i — Emergency  Program 

of.  Johnston  County  

of.  Kwethluk  County 

unincorporated  areas  


New 

Tennessee: 


of.  Wilson  County  

^liglbles — Regular  Program 


370499  I  October  14,  1999 

I 

020130    October  26,  1999 

050464    do 

j 
370521  i  October  29,  1999 
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State/Location 


Community 
Number 


Effective  date  of  eligibility 


Current  effective 
map  date 


Ethridge,  city  of,  Lawrence  County  

Suspensions 

Mictiigan: 

Owosso,  township  of,  Shiawassee  County 

Regular  Program  Conversions 
Region  IX 

Califomia:  Hillsborough,  city  of,  San  Mateo 

Region  I 
Vermont:  Royalton,  town  of,  Windsor  County 

Region  11 

New  York: 

Deerpark,  town  of.  Orange  County  

Vienna,  town  of,  Oneida  County  

Region  IN 

West  Virginia:  Mineral  County,  unincorporated  areas  .. 

Region  V 
Michigan:  Owosso,  township  of,  Shiawassee  County  .. 

Region  IX 

Califomia: 

Alturas,  city  of,  Modoc  County  

Modoc  County,  unincorporated  areas 

Code  for  reading  third  column:  Emerg.-Emergency; 
Special  Flood  Hazard  Area. 


470301 


260809 


060320 


500153 


October  14,  1999 


October  22,  1987  Emerg.,  October  20,  1999  Susp 


October  6,  1999,  Suspension  Withdrawn 


October  20,  1999,  Suspension  Withdrawn 


360612 

do 

360562 

do 

540129 

do 

260809 

do 

060193 

do 

060192 

do 

December  16, 
1988. 


October  20, 
1999. 


October  6,  1999. 

October  20, 
1999. 


Do. 
Do. 


Do. 


Do. 


Do. 
Do. 


Reg.-Regular;  Rein. -Reinstatement;  Susp.-Suspension;  With.-Withdrawn;  NSFHA — Non 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  January  3,  2000. 
Michael  |.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  00-596  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  6718-05-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7726] 

List  of  Comrounities  Eligible  for  the 
Sale  of  Flood  Insurance 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 


ADDRESSES:  Flood  insiu-ance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate,  500  C  Street  SW.,  room  417, 
Washington,  DC  20472,  (202)  646-3619. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiirn, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  commimities 
listed  where  a  flood  map  has  been 


published,  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
conf  ary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
urmecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 
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Regulatory  Cla  isification 

This  final 
regulatory  actic^ 
section  3(f)  of 
September  30, 
Planning  and  Review 


is  not  a  significant 
under  the  criteria  of 
^ecutive  Order  12866  of 
993,  Regulatory 

58  FR  51735. 


Paperwork  Re<  uction  Act 

This  rule  doep 
collection  of  in 
the  Paperwork 
3501  et seq. 

Executive  Ordel- 


5  not  involve  any 
I  bnnation  for  purposes  of 
deduction  Act,  44  U.S.C. 


This  rule 
have  federalism 


12612,  Federalism 

inv^)lves  no  policies  that 
implications  under 


Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insiu'ance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 


PART  64— {AMENDED] 

1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Community 
No. 


Effective  date  of  eligibility 


Cun-ent  effective 
map  date 


New  EHgRsles — Emergency  Program 

Aiatiama: 

Chatom.  towti  of,  Washington  County 


unincorporated  areas 
Floyd  County  


Georgia: 

Irwin  County, 
Iowa: 

Floyd,  city  of, 
Minnesota: 

Aurora,  city  df,  St.  Louis  County 
Kansas: 

Anderson  County,  unincorporated  areas 

North  Dakota: 

Des  Lacs,  citi  of,  Ward  County 


Do. 

Maza,  city  of  Towner  County 

New  Ellgibles— Regular  Program 

Minnesota: 

Gnesen,  towiship  of,  St.  Louis  County 


Arkansas: 

Perry  County 
North  Carolina: 

Hookerton,  tdwn  of,  Greene  County 


unincorporated  areas 


Reinstatement: 

Georgia: 

East  Ellijay.  dity  of,  Gilmer  County 


Texas: 

Brewster  CoJnty,  unincorporated  areas 


Regulfir  Program  Conversions 
Region  II 


New  York: 
Brighton, 


tow  ^  of,  Monroe  County 


Virginia: 

Rocky  Mount , 


Nebraska: 

Boelus.  villade 
Howard  Cou  ity 


Region  III 


town  of,  Franklin  County 

Region  V 
Michigan:  Farmin^on  Hills,  city  of,  Oakland  County 
Region  VII 


of,  Howard  County  

unincorporated  areas 


010376 

130572 
190382 
270417 
200569 

380712 
380716 

270737 

050165 
370326 

130089 
480084 


360410 

510291 
260172 


310117 
310446 


November  1,  1999. 

Novembers,  1999. 
Novemtier  10,  1999. 
November  12,  1999. 
November  23,  1999. 

do. 

do. 


November  12,  1999. 

November  17,  1999. 
November  24,  1999. 


July  3,  1975  Emerg.,  August  15,  1990  Susp.,  Novem- 
ber 3,  1999  Reg.,  November  3,  1999  Rein. 

October  5,  1976  Emerg.,  October  15,  1985  Susp., 
November  23,  1999  Reg.,  November  23,  1999 
Rein. 


November  8,  1999,  Suspension  Withdrawn. 


.do. 
do. 


do. 
.do. 


October  20, 
1978. 


March  19,  1976. 

June  25,  1976. 

Decemljer  13, 
1977. 


February  19, 
1992. 

July  6,  1998. 

January  20, 
1982. 


August  15, 
1990. 

April  2,  1991. 


November  8, 
1999. 


Do. 
Do. 


Do. 
Do. 
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State/location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective 
map  date 


Region  IX 

Nevada: 

Douglas  County,  unincorporated  areas  

Region  X 

Washington: 

Arlington,  city  of,  Snohomisti  County 

Botfiell,  city  of,  King  and  Snotiomish  Counties  . 

Brier,  city  of,  Snofiomish  County  

Darrington,  town  of,  Snofiomisfi  County  

Edmonds,  city  of,  Snohomish  County 

Everett,  city  of,  Snohomish  County 

Gold  Bar,  town  of,  Snohomish  County  

Index,  town  of,  Snohomish  County 

King  County,  unincorporated  areas 

Lake  Stevens,  city  of,  Snohomish  County  

Lynwood,  city  of,  Snohomish  County 

Marysville,  city  of,  Snohomish  County 

Mill  Creek,  city  of,  Snohomish  County 

Monroe,  city  of,  Snohomish  County 

Mountlake  Terrace,  city  of,  Snohomish  County. 

Mukilteo,  city  of,  Snohomish  County 

Snohomish,  city  of,  Snohomish  County  

Snohomish  County,  unincorporated  areas 

Spokane  County,  unincorporated  areas 

Stanwood,  city  of,  Snohomish  County  

Sultan,  city  of,  Snohomish  County 


Region  II 

New  Jersey:  Lavallette.  borough  of.  Ocean  County. 


New  York:  Oswego,  city  of,  Oswego  County 
Region  VI 

Louisiana: 

Ball,  town  of,  Rapides  Parish 

Farmersville,  town  of.  Union  Parish  

Lincoln  Parish,  unincorporated  areas  .... 
Newcastle,  city  of,  McClain  County  


Region  X 

Oregon:  Milwaukie,  city  of,  Clackamas  County 


320008 


530271 
530075 
530276 
530233 
530163 
530164 
530285 
530166 
530071 
530291 
530167 
530168 
530330 
530169 
530170 
530235 
530171 
535534 
530174 
530172 
530173 

340379 
360656 


220373 
220325 
220366 
400103 


..do. 


do. 

do. 

do. 
.do. 
.do. 
.do. 

do. 
.do. 

do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 


November  22,  1999,  Suspension  Withdrawn. 


..do. 


do. 

do. 

do. 

..do. 


410019  I  do. 


Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


t^vember  22, 
1999. 
Do. 


Do. 
Do. 
Do. 
Do. 


Do. 


Code  for  reading  third  column:  Emerg. — Emergency;  Reg 
Non  Special  Flood  Hazard  Area. 


.—Regular;  Rein.— Reinstatement;  Susp.— Suspension;  With —Withdrawn;  NSFHA- 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  January  3,  2000. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  00-595  Filed  1-10-00;  8:45  ami 
BiujNa  cooe  ens-os-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  648 

[Docket  No.  990713189-9335-02;  I.D. 
060899B] 

RIN  0648-AK79 

Fisheries  of  tlie  Northeastern  United 
States;  Spiny  Dogfish  Fishery 
Management  Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
initiate  management  of  spiny  dogfish 
{Squalus  acanthias)  through 
implementation  of  the  Spiny  Dogfish 
Fishery  Management  Plan  (FMP)  under 


the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  This  final  rule 
implements  the  following  measures:  A 
conunercial  quota;  seasonal  (semi- 
annual) allocation  of  the  quota;  a 
prohibition  on  finning;  a  framework 
adjustment  process;  establishment  of  a 
Spiny  Dogfish  Monitoring  Committee; 
annual  FMP  review;  permit  and 
reporting  requirements  for  commercial 
vessels,  operators,  and  dealers;  and 
other  measiu-es.  The  intent  of  this  rule 
is  to  conserve  spiny  dogfish  in  order  to 
acheive  optimiun  yield  fi'om  the 
resource. 

DATES:  Effective  February  10,  2000. 
ADDRESSES:  Copies  of  the  FMP.  the 
Regulatory  Impact  Review  (RIR),  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  contained  within  the  RIR,  the 
Supplement  to  the  FMP  dated  May 
1999,  and  the  Final  Environmental 
Impact  Statement  (FEIS)  are  available 


1558 


Federal  Register/ Vol.  65,  No.  7 /Tuesday,  January  11,  2000 /Rules  and  Regulations 


from  Daniel 
Mid-Atlantic 
Council  (MAffMC) 
Building,  300  South 
DE  19904-67!  10 
in  the  proposi  sd 


responses  on 
discussion  in 
of  the  final  ru 
Regulatory 
for  this  action 
Comments 
estimates  for 


F  urlong.  Executive  Director, 
•"ishery  Management 

Room  2115,  Federal 
New  Street,  Dover, 
.  The  IRFA,  its  summary 
rule,  the  comments  and 
jconomic  impacts,  and  the 
the  classification  section 
e  constitute  the  Final 
ibility  Analysis  (FRFA) 


Fl!X 


requirements 
should  be  sen : 
Regional  Adn 
Region, 
Service,  One 
Gloucester, 
Office  of 
Affairs,  Officf 
Budget  (OMB 
(Attention: 


I  egarding  burden-hour 
( ;ollection-of-information 
contained  in  this  rule 
to  Patricia  A.  Kurkul, 
inistrator,  Northeast 
Natio  lal  Marine  Fisheries 
tlackbum  Drive, 
01930-2298,  and  to  the 
Infoilmation  and  Regulatory 
of  Management  and 
,  Washington,  DC  20503 
N(DAA  Desk  Officer). 


MA 


FOR  FURTHER  I  ^FORMATION  CONTACT: 

Richard  A.  Peirson,  Fishery  Policy 
Analyst,  at  97  3-281-9279. 
SUPPLEMENTARY  INFORMATION:  The  spiny 
dogfish  (Squajus  acanthias)  is  a 
common  smal  shark  that  inhabits  the 
temperate  anc  sub-Arctic  latitudes  of 
the  North  All;  ntic  Ocean.  In  the 
Northwest  At  antic,  spiny  dogfish  range 
from  Labradoi  to  Florida,  but  are  most 
abundant  fron  i  Nova  Scotia  to  Cape 
Hatteras.  The^  migrate  seasonally, 
moving  north  in  spring  and  summer, 
and  south  in  f  dl  and  winter.  Spiny 
dogfish  are  co  isidered  a  unit  stock  in 
the  Northwest  Atlantic  Ocean. 

Spiny  dogfi  ;h  landings  on  the  East 
Coast  have  inc  reased  dramatically  in  the 
last  10  years  a;  export  markets  for 
dogfish  have  1  een  developed.  The 
fishing  mortal  ity  rate  (F)  has 
corresponding  ly  risen  from  below  an 
estimated  F=0 ,1  in  the  1980's  to  the 
current  estim<  te  of  F=0.3.  Dogfish 
landings  have  been  primarily  composed 
of  females  bee  luse  they  attain  a  larger 
size  than  mah  s.  and  large  fish  are 
preferred  by  t  le  processing  sector.  The 
26th  Northeas ;  Regional  Stock 
Assessment  V\  orkshop  (SAW  26),  in 
1998,  indicate  i  that  biomass  estimates 
of  mature  fem  lies  (>  80  cm)  have 
declined  by  o'  er  50  percent  since  1989. 
Recruitment  c  "  juvenile  spiny  dogfish 
was  the  lowes  on  record  in  1997.  The 
combination  r  f  increased  fishing 
mortality,  dec  ining  biomass  of  mature 
females,  and  1  )w  recruitment  have 
contributed  to  the  overfished  condition 
of  the  stock. 

NMFS  notif  ed  the  Mid-Atlantic  and 
New  England  "ishery  Management 
Councils  (Cou  acils)  on  April  3,  1998, 
that  spiny  do^  fish  was  being  added  to 
the  list  of  ovei  fished  stocks  in  the 


Report  on  the  Status  of  the  Fisheries  of 
the  United  States,  prepared  pursuant  to 
section  304  of  the  Magnuson-Stevens 
Act.  The  Magnuson-Stevens  Act 
requires  the  regional  fishery 
management  coimcils  to  prepare 
measures  within  1  year  of  notification  to 
end  overfishing  and  to  rebuild  the 
overfished  stock. 

The  FMP  was  developed  jointly  by 
the  Councils,  with  the  Mid-Atlantic 
Council  having  the  administrative  lead. 

A  Notice  of  Availabihty  (NOA)  for  the 
FMP  was  published  in  the  Federal 
Register  on  June  29,  1999  (64  FR  34759), 
and  solicited  public  comment  through 
August  30,  1999.  The  proposed  rule  to 
implement  the  FMP  was  published  in 
the  Federal  Register  on  August  3,  1999 
(64  FR  42071),  and  solicited  public 
comments  through  September  17,  1999. 
The  NOA  for  the  FEIS  was  published  on 
August  20,  1999  (64  FR  45541),  and 
solicited  comments  through  September 
10, 1999.  Comments  received  by  August 
30, 1999,  in  response  to  any  of  these 
documents,  were  considered  when 
NMFS  made  the  decision  to  partially 
approve  the  FMP  on  September  29, 
1999.  The  only  measure  in  the  FMP  that 
was  disapproved  wasthe  specification 
of  180,000  mt  as  the  spawning  stock 
biomass  (SSB)  target  level.  The  SSB 
target  was  not  a  regulatory  measure  and 
the  disapproval  has  no  impact  on  these 
final  regulations. 

Management  Measures 

This  final  rule  implements  the 
following  measures  contained  in  the 
FMP:  (1)  A  commercial  quota;  (2) 
seasonal  (semi-annual)  allocation  of  a 
commercial  quota;  (3)  a  prohibition  on 
finning;  (4)  a  framework  adjustment 
process;  (5)  the  establishment  of  a  Spiny 
Dogfish  Monitoring  Committee;  (G) 
annual  FMP  review;  (7)  permit  and 
reporting  requirements  for  commercial 
vessels,  operators,  and  dealers;  and  (8) 
other  measures  regarding  sea  samplers, 
foreign  fishing,  and  exempted  fishing 
activities. 

Commercial  Quota 

An  annual  spiny  dogfish  commercial 
quota  will  be  allocated  to  the  fishery  to 
control  F.  The  quota  will  be  set  at  a 
level  to  assure  that  the  F  specified  for 
the  appropriate  year  in  the  FMP  and 
§  648.230(a)  will  not  be  exceeded.  The 
annual  commercial  quota  will  be 
established  by  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  based  upon 
recommendations  made  by  the  Councils 
with  the  advice  of  the  Spiny  Dogfish 
Monitoring  Committee  and  the  Joint 
Spiny  Dogfish  Committee.  The  quota 
recommendation  will  be  based  upon 


projected  stock  size  estimates  for  each 
year,  as  derived  from  the  latest  stock 
assessment  information,  coupled  with 
the  target  F  specified  for  each  year.  The 
quota  is  specified  for  a  fishing  year  that 
begins  on  May  1 ,  and  is  subdivided  into 
two  semi-annual  periods.  The  period 
from  May  1-October  31  is  allocated  57.9 
percent  of  the  annual  quota  and  the 
period  from  November  1-April  30  is 
allocated  42.1  percent  of  the  annual 
quota.  The  percent  allocation  of  quota 
between  the  two  semi-annual  quota 
period  may  be  revised  through  the 
framework  adjustment  process 
described  herein. 

All  spiny  dogfish  landed  for  sale  in 
the  states  from  Maine  through  Florida 
will  be  applied  against  the  commercial 
quota,  regardless  of  where  the  spiny 
dogfish  were  harvested.  NMFS  will 
monitor  the  fishery  to  determine  when 
the  quota  for  a  semi-annual  quota  period 
is  reached.  NMFS  will  publish 
notification  in  the  Federal  Register 
prohibiting  possession,  fishing  for,  or 
landing  of  spiny  dogfish  by  vessels  with 
Federal  spiny  dogfish  permits  from  the 
date  on  which  the  quota  is  projected  to 
be  attained  through  the  remainder  of  the 
quota  period. 

The  rebuilding  schedule  and 
corresponding  annual  quotas,  as 
described  in  the  FMP,  were  developed 
assuming  an  implementation  date  of 
May  1,  1999.  According  to  the 
rebuilding  schedule  adopted  by  the 
Councils  for  the  period  May  1,  1999,  to 
April  30,  2000,  F  is  reduced  to  0.2, 
which  results  in  a  quota  of  22,059,228 
lbs  (10,006  mt),  for  the  first  year.  The 
semi-annual  allocations  for  this  period 
are  12,772,293  lb  (5,793.5  mt)  for  the 
period  May  1,  1999-October  31,  1999; 
and  9,286,935  lb  (4,212.5  mt)  for  the 
period  November  1,  1999-April  30, 
2000.  Due  to  delays  in  the  development 
of  the  FMP,  the  implementation  date  of 
this  FMP  will  be  February  10,  2000. 
Therefore,  the  requirements  established 
by  this  final  rule  concerning  quotas 
apply  for  the  second  semi-annual  period 
only. 

For  the  remaining  years  of  the 
rebuilding  plan,  the  FMP  specifies  that 
F  will  be  reduced  to  0.03.  This  has  been 
initially  projected  to  result  in  annual 
quotas  ranging  from  approximately 
2,901,254  lbs  (1,316  mt)  to  3,198,875  lbs 
(1,451  mt)  until  rebuilding  is  achieved. 
The  quotas  in  the  FMP  were  developed 
assuming,  among  other  things,  that 
current  levels  of  discard  mortality  will 
continue  at  recent  average  annual  rates. 

Prohibition  on  Finning 

Finning,  the  act  of  removing  the  fins 
of  spiny  dogfish  and  discarding  the 
carcass,  is  prohibited.  Vessels  that  land 
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spiny  dogfish  are  prohibited  from 
landing  fins  in  excess  of  5  percent,  by 
weight,  of  the  weight  of  spiny  dogfish 
carcasses  landed.  Fins  may  not  be  stored 
on  board  a  vessel  after  the  vessel  lands 
spiny  dogfish. 

Framework  Adjustment  Process 

The  Councils  may  add  or  modify 
management  measures  through  a 
framework  adjustment  process  that 
establishes  a  streamlined  public  review 
process.  The  following  management 
measures  could  be  implemented  or 
adjusted  at  any  time  through  the 
framework  adjustment  process:  (1) 
Minimiun  fish  size;  (2)  maximum  fish 
size;  (3)  gear  requirements,  restrictions, 
or  prohibitions,  including,  but  not 
limited  to,  mesh  size  restrictions  and 
net  limits;  (4)  regional  gear  restrictions; 
(5)  permitting  restrictions  and  reporting 
requirements;  (6)  recreational  fishery 
restrictions,  including  possession  limits, 
size  limits,  and  season/area  restrictions; 
(7)  commercial  season  and  area 
restrictions;  (8)  commercial  trip  or 
possession  limits;  (9)  fin  weight  to 
carcass  weight  restrictions;  (10)  onboard 
observer  requirements;  (11)  commercial 
quota  system,  including  commercial 
quota  allocation  procedure  and  possible 
quota  set-asides  to  mitigate  bycatch  and 
to  conduct  scientific  research  or  for 
•other  reasons;  (12)  recreational  harvest 
limit;  (13)  emnual  quota  specification 
process;  (14)  FMP  Monitoring 
Committee  composition  and  process; 
(15)  description  and  identification  of 
essential  fish  habitat  (EFH);  (16) 
description  and  identification  of  habitat 
areas  of  particular  concern;  (17) 
overfishing  definition  and  related 
thresholds  and  targets;  (18)  regional 
season  restrictions  (including  the  option 
to  split  seasons);  (19)  restrictions  on 
vessel  size  (length  and  gross  registered 
tonnage  (CRT))  or  shaft  horsepower;  (20) 
target  quotas;  (21)  provisions  to  mitigate 
marine  manunal  entanglements  and 
interactions;  (22)  regional  management; 
(23)  any  management  measures 
ciurently  included  in  the  FMP;  and  (24) 
provisiorts  relating  to  aquacultiu-e 
projects. 

The  framework  adjustment  process 
involves  the  following  steps.  If  the 
Councils  determine  that  an  adjustment 
to  management  measures  is  necessary  to 
meet  the  goals  and  objectives  of  the 
FMP,  they  will  develop  and  analyze 
■  appropriate  management  actions  over 
the  span  of  at  least  two  meetings  of  each 
Council.  The  Councils  will  provide  the 
public  with  advance  notice  of  the 
availability  of  the  recommended 
measiu'es,  justification  for  the  measures, 
and  all  appropriate  analyses,  such  as 
economic  and  biological  analyses.  The 


Councils  will  allow  the  public  an 
opportimity  to  comment  on  the 
proposed  framework  adjustment  before 
and  during  the  second  Council  meeting. 
After  developing  management  actions 
and  receiving  public  comments,  the 
Coimcils  will  make  a  recommendation 
approved  by  a  majority  of  each 
Council's  members,  present  and  voting, 
to  the  Regional  Administrator. 
Adjustments  to  the  FMP  using  the 
framework  adjustment  process  will 
require  the  approval  of  both  Councils. 
The  Councils'  recommendation  to  the 
Regional  Administrator  must  include 
supporting  rationale,  an  analysis  of 
impacts,  and  a  recommendation  to  the 
Regional  Administrator  on  whether  to 
publish  the  management  measures  as  a 
proposed  or  final  rule.  The  Councils' 
reconunendation  is  reviewed  by  NMFS, 
and  NMFS  will  determine  whether  the 
measures  should  be  published  or  not.  If 
NfMFS  does  not  concur  with  the 
Councils'  reconunendation,  the 
Coimcils  will  be  notified  in  writing  of 
the  reason  for  non  conciurence. 

Spiny  Dogfish  Monitoring  Committee 
and  Annual  FMP  Review 

A  Spiny  Dogfish  Monitoring 
Conunittee  is  established  made  up  of 
staff  representatives  of  the  Mid-Atlantic 
and  New  England  Councils,  the  NMFS 
Northeast  Regional  Office,  the  NMFS 
Northeast  Fisheries  Science  Center,  and 
state  representatives.  The  state 
representatives  will  include  any 
individual  designated  by  an  interested 
state  from  Maine  to  Florida.  In  addition, 
the  Monitoring  Committee  will  include 
two  non-voting,  ex-officio  industry 
representatives  (one  each  from  the  Mid- 
Atlantic  and  New  England  Coimcil 
regions).  The  Mid- Atlantic  Council 
Executive  Director  or  a  designee  will 
chair  the  Committee. 

The  Spiny  Dogfish  Monitoring 
Committee  will  annually  review  the  best 
available  data,  as  specified  in  50  CFR 
648.230,  and  recommend  to  the  Joint 
Spiny  Dogfish  Committee  a  commercial 
quota  and,  possibly,  other  measures  to 
assure  that  the  target  F  specified  for  the 
appropriate  year  in  §648. 230(a)  for 
spiny  dogfish  is  not  exceeded.  These 
recommendations  will  be  reviewed,  and 
possibly  modified,  by  the  Joint  Spiny 
Dogfish  Committee,  which  will  then 
forward  its  recommendations  to  the 
Councils.  The  Coiuicils  will  consider 
the  recommendations  of  the  Joint  Spiny 
Dogfish  Conunittee  and  then  jointly 
make  their  recommendations  to  the 
Regional  Administrator.  The  Regional 
Administrator  will  review  the 
recommendations  and,  if  necessary,  may 
modify  the  annual  quota  and  other 
management  measures  to  assure  that  the 


target  F  will  not  be  exceeded.  The 
Regional  Administrator  may  modify  the 
recommendations  using  any  of  the 
measures  that  were  not  rejected  by  both 
Coimcils.  NMFS  will  publish  a 
proposed  and  final  rule  in  the  Federal 
Register  specifying  a  coastwide 
commercial  quota  and  other  measiu-es,  if 
any,  necessary  to  assiu-e  the  appropriate 
F  specified  in  §  648.230(a)  will  not  be 
exceeded. 

Permits  for  Vessels,  Operators,  and 
Dealers 

Any  vessel  of  the  United  States  that 
fishes  for,  possesses,  or  lands  spiny 
dogfish  in  or  from  the  exclusive 
economic  zone  (EEZ)  must  have  been 
issued  and  carry  on  board  a  valid 
conunercial  spiny  dogfish  vessel  permit. 
Individuals  with  conunercial  vessel 
permits  may  only  sell  spiny  dogfish,  at 
the  point  of  first  sale,  to  a  dealer  who 
has  a  valid  dealer  permit  issued 
piu^uant  to  this  FMP. 

Any  individual  who  operates  a  vessel 
that  is  issued  a  valid  Federal 
commercial  vessel  permit  for  spiny 
dogfish  must  be  issued  an  operator 
permit.  Any  vessel  fishing  commercially 
for  spiny  dogfish  will  be  required  to 
have  at  least  one  operator  who  holds  an 
operator  permit  on  board.  The  operator 
is  accountable  for  violations  of  the 
fishing  regulations,  with  penalties  that 
may  include  a  permit  sanction.  During 
a  permit  sanction  period,  the  individual 
operator  may  not  work  in  any  capacity 
aboard  a  federally  permitted  fishing 
vessel. 

Any  dealer  of  spiny  dogfish  must  be 
issued  a  Federal  dealer  permit  to  receive 
spiny  dogfish  for  a  commercial  piupose 
other  than  transport  from  a  vessel 
possessing  a  Federal  commercial  spiny 
dogfish  permit. 

Reporting  Requirements  for  Vessels, 
Dealers  and  Processors 

Owners  or  operators  of  vessels  issued 
a  Federal  spiny  dogfish  permit  are 
required  to  submit  vessel  trip  reports  on 
a  monthly  basis.  These  vessel  trip 
reports  are  the  same  as  those  required 
under  other  Federal  FMPs  in  the 
Northeast  Region. 

Dealers  witn  permits  issued  pursuant 
to  regulations  implementing  this  FMP 
are  required  to  submit  weekly  reports 
showing  the  quantity  of  all  fish 
piuchased  and  the  name  and  permit 
number  of  the  vessels  from  which  the 
fish  were  purchased  and  to  report 
piut:hases  of  spiny  dogfish  through  the 
Interactive  Voice  Response  (IVR)  system 
utilized  for  quota-managed  species  in 
the  Northeast  Region.  Dealers  also  are 
required  to  report  aimually  to  NMFS 
certain  employment  data.  These 
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Comment  iijThere  were  122 
commenters  w  lo  requested  NMFS  to 
reject  the  rebui  Iding  target  of  180,000  mt 


spawning  stock  biomass  (SSB)  specified 
in  the  FMP.  These  commenters  noted 
their  support  for  a  rebuilding  target  of 
200,000  mt  SSB. 

Response:  The  rebuilding  target  of 
180,000  mt  SSB  was  disapproved  by 
NMFS  because  it  does  not  provide  for 
rebuilding  to  maximum  sustainable 
yield  as  required  by  the  Magnuson- 
Stevens  Act.  The  best  available 
scientific  information  identified  200,000 
mt  SSB  as  the  appropriate  biomass 
rebuilding  target. 

Comment  2:  There  were  122 
commenters  who  expressed  support  for 
specific  measures  in  the  FMP.  The 
measures  cited  were  the  requirement  to 
close  the  fishery  upon  attainment  of  the 
semi-annual  quota  and  the  prohibition 
on  "finning." 

Response:  These  measures  were 
approved. 

Comment  3:  There  were  122 
commenters  who  indicated  that  the 
Spiny  Dogfish  Monitoring  Committee 
should  be  composed  only  of  technical 
and  scientific  members,  without  fishing 
industry  representation  because  the 
management  process  provides  for  public 
input  through  Council,  Committee,  and 
Advisory  Panel  meetings. 

Response:  NMFS  sees  no  legal  basis  to 
question  the  specific  membership  of  the 
Monitoring  Committee.  In  addition, 
NMFS  notes  that  the  two  industry 
representatives  will  be  non-voting,  ex- 
officio  industry  representatives  (one 
each  from  the  Mid-Atlantic  and  New 
England  Council  regions).  NMFS  notes 
that  the  intent  of  the  Councils  in 
including  these  representatives  on  the 
committee  is  to  provide  information 
regarding  the  commercial  fishery. 

Comment  4:  One  commenter  stated 
that  the  rebuilding  target  of  180,000  mt 
SSB  is  too  high.  The  commenter 
contended  that  the  rebuilding  target  was 
determined  subjectively  using  a  Ricker 
dome-shaped  stock/recruitment  (S/R) 
.curve  and  that  a  Beverton  model  would 
be  just  as  appropriate  to  determine  the 
rebuilding  target. 

Response:  NMFS  disapproved  the 
rebuilding  target  of  180,000  rat  SSB 
contained  in  the  FMP  because  it  does 
not  provide  for  rebuilding  to  maximum 
sustainable  yield  as  required  by  the 
Magnuson-Stevens  Act.  An  Overfishing 
Definition  Review  Panel  was  initially 
established  by  the  Councils  to  develop 
definitions  of  overfishing  that  conform 
with  the  Magnuson-Stevens  Act.  The 
Spiny  Dogfish  Technical  Committee,  in 
developing  the  FMP,  adopted  the 
definition  that  was  developed  by  the 
Overfishing  Definition  Review  Panel. 
Both  of  these  groups  recommended  a 
rebuilding  target  of  200,000  mt  SSB. 
Later,  upon  request  by  the  Councils,  the 


joint  Scientific  &  Statistical  Committee 
(SSC)  reviewed  and  discussed  the 
argument  in  favor  of  the  Beverton 
model.  The  SSC  clearly  indicated  that 
the  Ricker  S/R  model  is  appropriate  for 
spiny  dogfish. 

Comment  5:  A  commenter  stated  that 
the  rebuilding  schedule  in  the  FMP 
cannot  be  met  without  an  effective 
control  on  discards  of  spiny  dogfish  in 
fisheries  targeting  other  species.  The 
commenter  asserts  that  such  discards 
will  increase  as  the  spiny  dogfish  stock 
rebuilds. 

Response:  The  rebuilding  schedule  in 
the  FMP  presumes  that  the  proportion 
of  mortality  from  discards  will  remain  at 
ciurent  levels,  relative  to  landings, 
throughout  the  rebuilding  period.  The 
fishery  data  indicate  that  a  significant 
portion  of  dogfish  discards  occur  in  the 
directed  dogfish  fishery,  which  does  not 
retain  dogfish  that  are  too  small  for 
purchase  by  processors.  Since  the  FMP 
restricts  the  directed  fishery,  it  is 
presumed  the  discards  from  those 
participants  will  decrease  beginning  in 
year  2  of  the  FMP.  The  Spiny  Dogfish 
Technical  Committee  projected  that  the 
rebuilding  schedule  can  be 
accomplished  with  minimal  impacts  on 
other  fisheries.  However,  if  discards  do 
increase  significantly  in  fisheries 
targeting  other  species,  the  Councils' can 
develop  measures  to  address  discards 
through  the  framework  adjustment 
process  or  through  an  FMP  amendment. 

Comment  6:  A  commenter  indicates 
that  discards  in  the  FMP  are  noted  as 
being  approximately  4,445  mt,  yet  the 
rebuilding  projection  is  predicated  upon 
discards  of  80,000  mt.  The  letter 
requests  that  this  discrepancy  be 
reconciled. 

Response:  The  value  of  4,445  mt  was 
obtained  using  the  average  of  dogfish 
discards  from  1995  -  1997  based  upon 
sea  sampled  trips.  The  estimate  of 
80,000  mt,  which  the  commenter  notes 
is  embedded  in  the  rebuilding 
projection  models,  is  obtained  by 
subtracting  1997  dogfish  landings 
(approximately  20,000  mt)  from  the 
NMFS  1997  survey  area-swept  biomass 
estimate  multiplied  by  the  1997 
exploitation  rate  (100,000  mt).  These 
values  should  not  be  used  for 
comparison,  primarily  because  of  how 
the  siu^ey  area-swept  biomass  estimate 
is  used  in  the  dogfish  assessment  (i.e., 
as  an  index  of  abundance),  and  because 
of  some  uncertainty  regarding  estimates 
of  discard  mortality  using  sea-sampling 
data. 

The  estimates  of  swept  area  biomass 
were  used  in  a  biological  projection 
model  to  assess  the  effects  of  various 
alternative  rebuilding  strategies.  The 
Technical  Committee  noted  the  strong 
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correlation  between  the  magnitude  of 
landings  when  the  fishery  was  directed 
for  dogfish  and  the  estimates  of  fishing 
mortality,  and  concluded  that 
reductions  in  fishing  mortality 
(including  discards)  should  be 
proportional  to  the  reduction  in 
reported  landings  when  directed  fishing 
was  reduced.  This  conclusion  implies 
that  discards  are  roughly  proportional 
to,  rather  than  independent  of,  the 
directed  fishery.  The  rebuilding 
strategies  were  evaluated  using 
trajectories  of  fishing  mortality  to  attain 
the  target  biomass  level.  If  the  target 
fishing  mortality  rates  cannot  be 
achieved  due  to  ineffective  controls  on 
discards,  then  the  rebuilding  strategy 
would  need  to  be  re-evaluated.  The 
selected  rebuilding  strategy  utilizes  a 
strong  assumption  regarding  the 
effectiveness  of  landings  reductions  to 
rebuild  the  resource.  Rebuilding 
strategies  that  assume  no 
proportionality  between  landings  and 
discards  would  require  more  stringent 
measures  and,  possibly,  a  longer 
rebuilding  period. 

SAW  26  (1998)  discussed  estimating 
dogfish  discards  using  sea  sampling 
data  and  concluded  that,  at  the  time,  it 
was  not  possible  to  derive  reliable 
annual  estimates  of  dogfish  discards  for 
all  major  gear/area/target  species  cells. 
There  are  some  components  of  the 
fishery  in  which  dogfish  discards  occur, 
but  are  not  accounted  for  in  the  sea 
sampling  data  Ccdculations.  Sea 
sampling  estimates  are  provisional,  and 
further  work  on  discard  rates  and  the 
magnitude  of  total  discard  mortality  is 
warranted.  However,  it  is  important  to 
note  that  overall  dogfish  discards  are 
likely  substantially  lower  now,  than  in 
the  period  prior  to  1994,  owing  to  effort 
control  strategies  in  a  number  of 
fisheries  that  would  normally  encoimter 
dogfish. 

Comment  7:  One  comment  was 
received  concerning  the  Regulatory 
Impact  Review  (RIR)  portion  of  the 
FMP.  The  commenter  was  concerned 
that  minimal  analysis  was  provided  in 
the  RIR  to  determine  the  economic 
impact  of  implementing  a  very  low 
quota  in  year  2  of  the  rebuilding 
schedule.  The  commenter  indicated  that 
the  FMP  does  not  consider  the 
economic  impacts  of  these  quota  levels, 
and  contends  the  regulations  will  shut 
down  processors  who  depend  upon 
large  quantities  of  dogfish  to  operate. 
The  commenter  also  indicated  that  the 
analysis  did  not  fully  consider  the  loss 
of  markets  overseas. 

Response:  The  RIR  indicates  that  in 
year  2  ex-vessel  gross  revenue  declines 
reach  a  high  of  $3,383,903,  as  landings 
are  reduced  to  2.901,780  lbs  (1316  mt). 


Pack-out  facility  gross  revenue  declines 
are  also  the  greatest  in  year  2,  estimated 
at  $902,374.  The  FRFA  concludes  that 
these  impacts  are  significant.  The  FRFA 
also  concludes  that  in  year  2,  with  an  89 
percent  reduction  in  landings  (relative 
to  status  quo),  39  percent  of  harvesters 
will  realize  a  reduction  in  gross  revenue 
greater  than  5  percent. 

The  FMP  does  acknowledge  some 
uncertainty  regarding  the  effects  of  very 
low  quotas  upon  markets.  Since  most 
spiny  dogfish  are  currently  processed 
and  exported,  the  implications  of  a  very 
low  total  allowable  level  of  landings 
(TAL)  upon  both  foreign  and  domestic 
markets  is  difficult  to  predict.  The  RIR 
indicates  that  one  of  two  scenarios  is 
likely  to  occur.  The  demand  for  spiny 
dogfish  by  foreign  markets  may  decline 
as  this  species  is  replaced  by  more 
readily  available  alternatives,  or 
conversely,  a  reduced  dogfish  supply  in 
combination  with  a  static  demand  may 
cause  increased  dogfish  prices  and 
allow  for  a  limited  fishery  to  exist  at  low 
landings  levels.  The  FMP  acknowledges 
that  the  first  scenario  is  more  likely  to 
occur,  but  the  long-term  effect  of  a  large 
decline  in  demand  is  unknown.  The 
FMP  further  states  that  the  ability  of 
processors  and  harvesters  to  re-establish 
export  markets,  if  they  are  lost  during 
the  rebuilding  phase,  is  unknown. 

Comment  8:  Three  commenters 
suggested  that  alternative  management 
strategies  should  be  considered 
including  establishment  of  a  fishery 
harvesting  male  dogfish  only,  landing 
limits  (aside  from  size  limits)  on  mature 
females,  area  or  seasonal  closures,  and 
gear  alternatives. 

Response:  The  Spiny  Dogfish 
Committee  considered  a  wide  range  of 
alternatives,  including  those  suggested 
by  the  commenters.  Three  of  the 
alternatives  that  were  suggested  by  the 
respondents  were  specifically  included 
as  management  options  by  the  Spiny 
Dogfish  Committee  during  the  FMP 
development  process,  but  were  rejected 
and  not  considered  to  be  significant 
alternatives  to  the  proposed  rule. 

On  January  22,  1998,  at  the  first 
meeting  of  the  Joint  Spiny  Dogfish 
Committee,  a  motion  was  unanimously 
adopted  that  the  selective  harvest  of 
males  be  removed  as  a  management 
measure  in  the  FMP.  Specific  reasons 
for  this  decision  were  not  provided  in 
the  Councils'  summary  minutes,  but  the 
Committee  did  not  consider  the  option 
to  be  a  significant  feasible  alternative  at 
the  time.  After  the  FMP  was  submitted, 
on  April  21,  1999.  the  Committee 
suggested  that  a  male-only  fishery  be 
reexamined.  The  analysis  of  this  option 
is  not  yet  available. 


Area  and  seasonal  closures  were 
recommended  by  the  Committee  to  be 
included  as  management  measures  in 
the  Public  Hearing  Document  on 
January  22,  1998.  The  Spiny  Dogfish 
Technical  Committee  discussed  these 
alternatives,  but  reached  a  general 
consensus  on  May  8,  1998,  that  the 
effects  of  area  closures  would  vary 
greatly  from  year  to  year  and  would  be 
difficult  to  quantify  due  to  spatial 
distribution  and  environmental  factors 
affecting  spiny  dogfish  annual 
migration.  Therefore,  area  and  seasonal 
closures  were  not  considered  to  be  a 
significant  alternative  to  the  preferred 
alternative.  In  addition,  NMFS  notes 
that  area  closures  alone  would,  most 
likely,  need  to  be  very  large  and  lengthy 
to  effectively  achieve  the  large  reduction 
in  fishing  mortality  that  is  specified  in 
the  FMP.  Because  of  these  reasons,  the 
Coimcils  chose  not  to  develop  area 
closures  for  inclusion  in  the  FMP. 

The  Joint  Spiny  Dogfish  Committee 
and  the  Mid-Atlantic  Council  did 
request  that  NMFS  implement  seasonal 
closures  as  interim  measures  in  January 
1999.  The  New  England  Council  did  not 
support  the  request  for  interim  seasonal 
closures.  NMFS  ultimately  denied  the 
request  for  interim  seasonal  closures,  in 
part  because  existing  multispecies  area 
closures  were  projected  to  reduce 
dogfish  landings  perhaps  near  the  level 
specified  in  the  FMP. 

Gear  alternatives,  primarily  minimum 
mesh  sizes,  were  considered  early  in  the 
FMP  development  process.  The 
Committee  discussed  a  minimum  mesh 
size  at  their  first  meeting  on  January  22, 
1998.  At  that  meeting,  the  Committee 
voted  to  include  minimum  mesh  size, 
gear  restrictions,  and  gear  limits  as 
management  options.  Later,  Council 
staff  indicated  on  May  13,  1998,  that 
there  was  very  little  available  scientific 
information  on  spiny  dogfish  gear 
selectivity.  An  industry  advisor 
indicated  on  May  12.  1998,  that  there 
should  not  be  a  minimum  mesh  size. 
Use  of  a  minimum  mesh  size  would 
capture  larger  dogfish  and  allow  smaller 
dogfish  to  escape,  thereby  contradicting 
the  need  to  protect  larger  females  to 
improve  recruitment  of  the  species.  A 
minimum  mesh  size  is,  therefore,  not 
considered  to  be  a  significant  alternative 
to  the  preferred  alternative.  The 
Committee  discussion  on  minimum 
mesh  size  evolved  into  discussion  on 
minimum  fish  size.  A  minimum  fish 
size  was  rejected  as  a  preferred  option 
by  the  Committee  on  June  8,  1998. 

A  limit  of  80  nets  for  the  gillnet 
fishery  was  identified  as  a  preferred 
alternative  in  the  Public  Hearing 
Document.  This  measure  was  rejected 
by  the  Committee  on  December  2,  1998. 
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Conceivably,  a  trip  limit  could  be  higher 
if  the  trip  limit  were  specified  for  a 
limited  duration.  At  the  time,  the 
Committee  indicated  that  a  trip  limit 
established  at  one  level  for  all  vessels 
may  not  ensure  quota  availability 
distributed  across  all  areas,  gear  types, 
and  seasons. 

As  mentioned  earlier,  area  closures 
were  not  considered  to  be  a  significant 
alternative  because  the  movement  of 
dogfish  make  it  difficult  to  quantify  the 
effects  of  closures  on  the  dogfish 
harvest. 

In  all  likelihood,  to  achieve  the 
specified  mortality  reduction  that  is 
necessary  to  rebuild  the  dogfish  stock,  a 
trip  limit  would  have  to  be  very  low  and 
area  closures  would  have  to  be  large. 
Nevertheless,  the  FMP  does  allow  for 
these  options  (area  closures  and  trip 
limits)  to  be  implemented  under  a 
framework  action  if  the  Councils  choose 
this  management  option  in  the  future. 

Comment  11:  One  commenter  alleged 
that  the  Councils  did  not  utilize  the  best 
available  scientific  information  in 
developing  the  FMP. 

Response:  NMFS  disagrees.  The  FMP 
is  based  upon  the  best  scientific 
information  available.  Spiny  dogfish 
were  last  assessed  at  SAW  26.  Also,  the 
Council's  joint  SSC  reviewed  important 
spiny  dogfish  information  in  1999, 
including  use  of  the  Ricker  stock- 
recruitment  function,  alternative 
biomass  rebuilding  targets,  and 
consideration  of  ecosystem  interactions 
in  establishing  the  biomass  rebuilding 
target. 

Comment  12:  One  commenter  stated 
that  the  absence  of  historical  data 
resulted  in  a  poor  proxy  value  that  was 
used  to  establish  the  biomass  rebuilding 
target. 

Response:  NMFS  disagrees.  Data  from 
1970  through  1997  were  used  to 
determine  the  stock/recruitment 
function  and  the  average  spawning 
biomass  at  maximum  sustainable  yield 
{Bm^y)  proxy.  This  represents  27  years 
worth  of  data. 

Comment  13:  One  commenter  noted 
that  the  FMP  indicates  a  recent  shift  in 
dogfish  landings  from  Federal  waters  to 
state  waters.  Because  the  states,  through 
the  Atlantic  States  Marine  Fisheries 
Commission  (ASMFC),  do  not  have  a 
management  plan,  the  commenter 
expressed  concern  that  there  would  be 
an  effect  on  the  success  of  the  FMP. 

Response:  This  was  recognized  as  a 
potential  problem  during  development 
of  the  FMP.  As  a  result,  the  ASMFC  has 
indicated  its  intention  to  develop  a 
spiny  dogfish  fishery  management  plan. 
The  FMP  provides  management  for 
vessels  that  are  permitted  in  the  Federal 
spiny  dogfish  fishery.  The  FMP 


indicates  that  landings  of  spiny  dogfish 
shall  be  prohibited  by  vessels 
possessing  Federal  spiny  dogfish 
permits  upon  attainment  of  the  semi- 
annual quota.  This  prohibition  affects 
catches  of  dogfish  in  state  waters  by 
federally  permitted  vessels  because 
there  is  an  underlying  provision  that 
requires  Federal  permit  holders  to 
comply  with  Federal  regulations 
regardless  of  where  their  fishery 
operations  occur.  Agreeing  to  comply  in 
this  manner  is  a  condition  precedent  to 
obtaining  a  Federal  fisheries  permit.  It 
enhances  the  enforceability  of  the 
Federal  regulations  and  plays  an 
important  role  in  achieving  the  goals  of 
the  Magnuson-Stevens  Act.  The  FMP 
also  contains  an  annual  fi'amework 
mechanism  that  will  enable  the  Council 
to  adjust  the  spiny  dogfish  quota  to 
ensiue  that  the  fishing  mortality  rate 
specified  in  the  FMP  will  not  be 
exceeded.  The  level  of  landings  from 
state  waters  can  be  considered  when 
establishing  the  annual  quota. 

Comment  14:  One  commenter  stated 
that  the  analysis  of  the  economic  impact 
of  the  status  quo  option  (no 
management  measures)  is  overstated. 

Response:  NMFS  disagrees.  Because 
recent  recruitment  has  been  very  poor, 
stock  projections  indicate  that  if  there 
are  no  management  measures  for  the 
dogfish  fishery,  landings  will 
continuously  decline  at  current  levels  of 
fishing  effort.  Fishing  at  this  level  will 
lead  to  recruitment  failure  and, 
eventually,  stock  collapse.  As  landings 
decline,  annual  ex-vessel  revenues  from 
dogfish  are  projected  to  decline 
correspondingly.  This  was  the  basis  for 
the  economic  analysis  of  the  status  quo 
option. 

Comment  15:  One  commenter 
expressed  concern  regarding  the 
inclusion  of  two  measures  on  the  list  of 
measures  that  could  be  implemented  by 
framework  action:  (1)  The  description 
and  identification  of  essential  fish 
habitat  (EFH),  and  (2)  the  description 
and  identification  of  habitat  areas  of 
particular  concern  (HAPC).  The 
commenter  is  concerned  that  the 
framework  process  would  allow  changes 
to  these  measures  to  be  published  as  a 
final  rule,  without  publication  first  as  a 
proposed  rule.  The  commenter  states 
that  nonfishing  interests  lack 
representation  at  Council  meetings  and, 
therefore,  will  not  have  the  opportunity 
to  comment  upon  actions  regarding 
EFH.  The  commenter  also  asserts  that 
the  framework  adjustment  process  for 
these  two  measures  will  create 
inconsistencies  in  the  measures  among 
different  NMFS  Regions  and  the 
Councils,  thereby  complicating  the  EFH 
consultation  process.  The  commenter 
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requests  that  the  inclusion  of  these 
measures  be  delayed  until  NMFS  EFH 
interim  final  regulations  and  guidelines 
are  revised. 

Response:  The  framework  adjustment 
process  requires  the  Councils,  when 
making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  these  actions  over  the  spem  of  at 
least  two  Council  meetings.  The 
Councils  must  provide  the  public  with 
advance  notice  of  the  meetings,  the 
proposals,  and  the  analysis.  Publication 
of  the  meeting  agenda  in  the  Federal 
Register  is  required.  The  public  is 
provided  an  opportunity  to  comment  on 
the  proposals  prior  to,  and  at,  the 
second  Council  meeting.  Upon  review 
of  the  analysis  and  public  comments, 
the  Council  may  recommend  to  the 
Regional  Administrator  that  the 
measures  be  published  as  a  final  rule  if 
certain  conditions  are  met.  NMFS  may 
either  publish  the  measures  as  a  final 
rule,  or  as  a  proposed  rule  if  NMFS  or 
the  Council  determines  that  additional 
public  comment  is  needed. 

The  list  of  fi-ameworkable  measures 
included  in  the  FMP  and  the  final  rule 
to  implement  the  FMP  is  inclusive  to 
give  the  Councils  maximum  flexibility 
to  respond  quickly  to  fishery 
information  as  it  becomes  available  and 
to  adjust  the  regulations  accordingly.  As 
such,  modifications  to  EFH  and  HAPC 
can  be  implemented  in  a  expedited 
manner  if  circumstances  warrant,  based 
upon  Council  and  NMFS  approval.  The 
framework  adjustment  process  requires 
adherence  to  all  applicable  law,  and  a 
framework  adjustment  requires  full 
analysis  to  evaluate  the  impact  of  the 
measures.  The  degree  of  the  required 
analysis  will  differ  for  each  framework 
adjustment,  depending  upon  the  scope 
of  the  action  and  the  degree  to  which 
the  impacts  have  been  previously 
analyzed. 

Comment  16:  One  commenter 
considered  the  definition  for  spiny 
dogfish  EFH  to  be  too  broad,  vague,  and 
unworkable.  The  commenter 
specifically  cited  the  breadth  of  EFH 
designation,  noting  that  EFH  appeared 
to  be  designated  over  the  range  of  the 
species,  and  in  estuarine  and  coastal 
waters  of  the  states. 

Response:  The  Magnuson-Stevens  Act 
defines  EFH  as-those  waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeSing,  or  growth  to  maturity. 
Therefore,  the  geographic  scope  of  EFH 
must  be  sufficiently  broad  to  encompass 
the  biological  requirements  of  the 
species.  The  information  that  the 
Councils  used  for  EFH  designation  was 
primarily  species  distribution  and 
relative  abundance  data,  which  would 
be  classified  as  "level  2"  information 


under  the  EFH  regulations  (50  CFR 
600.815).  Since  the  information 
available  was  not  more  specific  (e.g.,  did 
not  show  species  production  by  habitat 
type),  the  approach  prescribed  by  the 
regulations  led  to  fairly  broad  EFH 
designations.  The  EFH  regulations  at  50 
CFR  600.10  interpret  the  statutory 
definition  of  EFH  to  include  aquatic 
areas  that  are  used  by  fish,  including 
historically  used  areas,  where 
appropriate,  to  support  a  sustainable 
fishery  and  the  managed  species' 
contribution  to  a  healthy  ecosystem, 
provided  that  restoration  is 
technologically  and  economically 
feasible.  The  Councils'  EFH  designation 
for  spiny  dogfish  is  consistent  with 
these  requirements. 

The  specific  methodology  used  by  the 
Councils  for  designating  EFH  was  based 
on  the  highest  relative  density  of  spiny 
dogfish.  This  methodology  was 
developed  by  scientists  at  the  NMFS 
Northeast  Fisheries  Science  Center,  and 
is  supported  by  scientific  research  and 
ecological  concepts  that  show  that  the 
distribution  and  abundance  of  a  species" 
or  stock  are  determined  by  physical  and 
biological  variables.  The  abundance  of  a 
species  is  higher  where  conditions  are 
more  favorable,  and  this  tends  to  occur 
near  the  center  of  a  species'  range.  As 
population  abundance  fluctuates,  the 
area  occupied  changes.  At  low  levels  of 
abundance,  populations  are  expected  to 
occupy  the  habitat  that  maximizes  their 
survival,  growth,  and  reproduction.  As 
population  abundance  increases, 
individuals  move  into  other  available 
habitats.  NMFS  and  the  Council  have 
developed  a  management  regime 
designed  to  increase  the  population  of 
spiny  dogfish.  The  broad  EFH 
designation  for  spiny  dogfish  is 
intended  to  include  habitat  essential  for 
the  species'  long-term  well-being. 

Comment  1 7:  One  commenter  objects 
to  the  provision  that  requires  Federal 
spiny  dogfish  vessel  permit  holders  to 
comply  with  Federal  regulations  when 
fishing  in  state  waters. 

Response:  This  longstanding 
provision  applies  to  all  regulated 
fisheries  in  the  Northwest  Atlantic 
Ocean.  It  operates  as  a  condition 
precedent  to  getting  a  Federal  fisheries 
permit.  Anyone  who  elects  to  obtain  a 
Federal  fisheries  permit  must  agree  to 
abide  by  the  Federal  regulations 
regardless  of  where  fishing  operations 
are  conducted.  This  condition  enhances 
the  enforceability  of  the  Federal 
regulations  and  plays  an  important  role 
in  achieving  the  goals  of  the  Magnuson- 
Stevens  Act.  This  requirement  has  been 
effect  in  other  fisheries  for  nearly  20 
years.  See  also  the  response  to  Comment 
13. 


Comment  18:  One  commenter 
indicated  that  NMFS  should  be  more 
accurate  regarding  the  assessment  of 
impacts  of  the  rebuilding  schedule  and 
low  TALs  on  the  dogfish  industry. 
Specifically,  the  commenter  objects  to 
the  statement  that  low  TALs  may  cause 
processors  to  stop  processing  dogfish 
and  may  cause  markets  for  the  species 
to  collapse. 

Response:  The  RIR  and  the  Regulatory 
Flexibility  Analysis  conducted  for  this 
action  indicate  two  possible  scenarios. 
First,  markets  for  dogfish  could  be 
completely  lost  or,  second,  other  market 
opportunities  could  develop.  It  is 
acknowledged  that  the  first  scenario  is 
the  most  likely.  However,  the  low  TALs 
diu'ing  the  rebuilding  period  could 
possibly  support  a  processing  sector  that 
is  different  fi-om  the  current  industry. 
For  this  reason,  the  RIR  does  not 
definitively  indicate  that  processors  will 
cease  dogfish  processing. 

Comment  19:  One  respondent 
suggested  that  the  definition  of  a 
sustainable  fishery  (in  tonnage)  should 
be  provided. 

Response:  The  FMP  states  that  a 
rebuilt  stock  will  allow  for  a  sustainable 
fishery  at  yield  levels  of  approximately 
14  million  pounds  (6250  mt)  per  year. 

Comment  20:  One  commenter  asked 
for  clarification  of  the  meaning  of 
"fishing  for  spiny  dogfish"  and  asks  if 
the  FMP  will  allow  harvesters  to  bring 
dogfish  aboard  a  vessel. 

Response:  According  to  the 
Magnuson-Stevens  Act,  fishing  means 
any  activity,  other  than  scientific 
research  conducted  aboard  a  scientific 
research  vessel,  that  involves:  (1)  The 
catching,  taking,  or  harvesting  of  fish; 
(2)  the  attempted  catching,  taking,  or 
harvesting  of  fish;  (3)  any  other  activity 
that  can  reasonably  be  expected  to  result 
in  the  catching,  taking,  or  harvesting  of 
fish;  or  (4)  any  operations  at  sea  in 
support  of,  or  in  preparation  for,  any 
activity  described  in  (1),  (2),  or  (3)  of 
this  definition.  These  regulations  will 
prohibit  any  individual  from  possessing 
or  landing  spiny  dogfish  harvested  from 
the  FEZ  if  their  vessel  is  not  issued  a 
Federal  spiny  dogfish  permit.  Any 
vessel  with  a  Federal  spiny  dogfish 
permit  will  be  prohibited  from  fishing 
for  or  possessing  spiny  dogfish 
harvested  in  or  from  the  EEZ,  and 
prohibited  from  landing  spiny  dogfish, 
after  the  effective  date  of  notification  in 
the  Federal  Register  stating  that  the 
semi-annual  quota  has  been  harvested 
and  the  fishery  is  closed.  It  is 
recognized  that  a  vessel  may 
inadvertently  encounter  dogfish  and 
may  have  them  on  board  during  the 
process  of  discarding  them.  It  is  a  matter 
for  law  enforcement  authorities  to 
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determine  the  ( ircumstances  when  such 
fish  are  possess  ed  in  violation  of  the 
regulations. 

Conunent  21  Two  commenters 
questioned  whi  ther  NMFS  met  its 
obligations  unc  er  National  Standard  8 
to,  in  its  words  "consider  the 
importance  of  f  shing  resovuces  to  the 
fishing  commu  lity  and  select  the 
alternative  that  minimizes  the  adverse 
economic  impact  on  the  community." 
The  commentei  s  cite  the  high 
percentage  of  s|  )iny  dogfish  landings  out 
of  total  fish  Ian  lings  in  Plymouth,  MA 
(96%),  Wachap  reague,  VA  (91%),  and 
Scituate,  MA  (7  4%),  as  evidence  of  what 
it  terms  the  "hi  ;h  dependency"  of  those 
communities  oi  i  spiny  dogfish 
harvesting.  The  comments  also  suggest 
that  New  Bedford.  MA,  is  highly 
dependent  on  s  siny  dogfish  processing, 
because  it  proc(  sses  a  high  percentage 
of  spiny  dogfisi  landings. 

Response:  Na  tional  Standard  8  states 
that  "[clonservation  and  measures  shall, 
consistent  with  the  conservation 
requirements  o  this  Act  (including  the 
prevention  of  o  /erfishing  and  rebuilding 
of  overfished  st  acks),  take  into  accoimt 
the  importance  of  fishery  resources  to 
fishing  conunuj  lities  in  order  to  (A) 
provide  for  the  sustained  participation 
of  such  commu  aities,  and  (B)  to  the 
extent  practical  le,  minimize  adverse 
economic  impa  ::ts  on  such 
communities.  '  The  commenter's 
suggestion  that  NMFS  must  choose  the 
alternative  that  has  the  least  impact  on 
communities  A  )es  not  comport  with 
National  Standi  ird  8.  After  extensive 
public  input,  ti  e  Council  chose  and 
recommended  l  o  NMFS,  and  NMFS 
approved  and  i  i  implementing,  an 
alternative  that  reduced  economic 
impacts  to  the  <  xtent  practicable  while 
meeting  the  coi  iservation  requirements 
of  the  Magnuso  ti-Stevens  Act  to  stop 
overfishing  anc  rebuild  the  overfished 
stock,  and  prov  iding  for  long-term 
economic  gains .  The  FMP  states  that  the 
impacts  associa  ted  with  rebuilding  the 
stock  will  be  m  )re  severe  if  rebuilding 
is  delayed.  Nonetheless,  recognizing  the 
impacts  of  this  -TvlP,  the  Council 
worked  closely  with  both  harvesters  and 
processors  to  ir  elude  an  "exit  fishery" 
in  the  FMP,  as  mplemented  by  these 
regulations,  to  ;  lUow  the  industry  time 
to  modify  its  ac  tivities  before  the 
landings  were  i  educed  by  the  rebuilding 
program.  At  th(  same  time,  the  Council 
decided,  based  on  stock  condition  of 
spiny  dogfish  (  ow  abundance  of  males 
and  females,  es  Decially  females  of 
spawning  age  a  id  those  soon  to  reach 
maturity),  that  m  exit  fishery  lasting 
longer  than  a  yi  sar  was  ill-advised  and 
that  harvest  of  piny  dogfish  needed  to 


be  reduced  drastically  by  year  2  to 
protect  females  nearing  matiuity. 

NMFS  recognizes  that  some 
participants  in  the  commercial  fishing 
industry,  namely,  some  fishermen  and 
some  processors,  will  be  adversely 
affected  by  the  conservation  measures  in 
the  FMP  in  the  short-term.  NMFS  also 
recognizes  that  some  smaller 
communities  involved  in  the  dogfish 
fishery  might  be  disproportionately 
affected  by  the  conservation  measures. 
The  Covmcil  has  made  these  points  very 
clear  in  the  FMP.  While  individual 
processing  plants  and  fishing  vessels 
may  process  or  harvest  spiny  dogfish 
exclusively,  none  of  the  communities 
mentioned  are  engaged  in  the  spiny 
dogfish  fishery  to  meet  social  and 
economic  needs  of  the  community.  Two 
of  the  communities,  Plymouth  and 
Scituate,  are  part  of  the  suburban  areas 
of  a  leirge  city  and  are  dependent  on  and 
substantially  engaged  in  the  businesses 
of  the  metropolitan  area,  as  bedroom 
communities  and  tourist  areas.  The 
other  community,  Wachapreague,  has 
significant  fishing  activities,  both 
commercial  and  recreational  fishing,  but 
also  attracts  retirees  and  tourism,  and  is 
substantially  dependent  on  these  two 
sectors  for  economic  activity.  New 
Bedford  is  a  fishing  community  with 
about  25  vessels  landing  dogfish  and  a 
processing  plant  handling  catches  from 
these  vessels  and  other  ports.  The 
multispecies  nature  of  the  fishing 
industry  in  New  Bedford  and  the 
diversification  of  the  other 
communities*  economies  in  non-fishing 
activities  is  such  that  closing  the 
directed  fishery  for  spiny  dogfish  would 
affect  these  commimities  only  to  a 
degree. 

Comment  22:  One  commenter  stated 
that  dogfish  are  abundant  and  that 
biomass  is  at  or  near  its  historic  high, 
implying  that  rebuilding  is  not 
necessary. 

Response:  The  total  dogfish  biomass 
is  currently  comparable  to  recent  high 
levels  of  abiuidance.  However,  the 
current  age  structure  has  been  seriously 
distorted  by  the  selective  removal  of 
mature  females  by  the  fishery.  Because 
of  the  lack  of  mature  females, 
recruitment  is  low  and  the  stock  will 
collapse  if  no  action  is  taken.  The 
management  measures  in  the  FMP  will 
reduce  fishing  mortality  rates  to  allow 
the  population  to  retiom  to  equilibrium 
at  a  lower  level  of  abundance  than  is 
currently  observed.  Preliminary 
projections,  calculated  with  a  spawning 
stock  biomass  of  200,000  mt,  indicate 
that  the  total  long-term  biomass  of  a 
sustainable  dogfish  fishery  would  be 
about  416,000  mt,  which  is  actually 


lower  than  the  current  total  biomass  of 
515.513  mt. 

Comment  23:  One  conunenter 
expressed  concern  that  the  5-year 
rebuilding  plan  and  the  180,000  mt  SSB 
rebuilding  target  in  the  FMP  were  not 
given  adequate  consideration  during  the 
public  hearing  process.  The  commenter 
stated  that  the  180,000  mt  SSB 
rebuilding  target  was  adopted  by  the 
Coimcils  despite  the  fact  that  the  SSC 
had  previously  stated  that  200,000  mt 
SSB  was  the  appropriate  rebuilding 
target. 

Response:  NMFS  has  disapproved  the 
180,000  mt  SSB  rebuilding  target, 
because  it  does  not  comply  with  the 
Magnuson-Stevens  Act. 

Comment  24:  One  commenter  stated 
that  the  Councils  failed  to  consider  the 
impacts  of  a  rebuilt  dogfish  stock  on 
other  managed  fisheries,  especially  vdth 
regards  to  predation  and  other 
ecosystem  interactions. 

Response:  NMFS  disagrees.  The 
Councils  specifically  requested  the  SSC 
to  evaluate  estimates  of  Bmsy  for  spiny 
dogfish  within  an  ecological  context. 
The  SSC  found  no  compelling  reason  to 
consider  predation  by  spiny  dogfish  on 
other  commercially  valuable  groundfish 
in  determining  its  Bmsy.  The  SSC 
indicated  that  changing  the  SSB 
rebuilding  target  to  as  low  as  150,000  mt 
would  not  significantly  effect  predation 
on  groundfish  and  have  a  minimal  effect 
on  groundfish  rebuilding.  The  stock  of 
spiny  dogfish  is  a  very  small  part  of  the 
ecological  community,  and  because  of 
its  opportunistic  predatory  habits  it  may 
have  minimal  direct  and  indirect  effects 
on  the  relationships  of  different  species. 
It  was  recognized  that  dogfish  do  have 
some  effect  on  other  species  through 
predation  and  competition.  However, 
the. SSC  stated  that  trying  to  determine 
pairwise  relationships  between  one 
species  and  a  series  of  others  is 
currently  not  feasible. 

Comment  25:  Several  commenters 
requested  NMFS  to  keep  track  of 
landings  to  see  if  10,000  mt  is  exceeded 
in  the  first  year. 

Response:  NMFS  will  monitor  the 
quota,  as  required  by  the  FMP. 
However,  NMFS  notes  that  for  the 
period  May  l-February  10,  2000 
monitoring  may  be  incomplete  because 
the  mandatory  reporting  provision  will 
not  be  in  place.  NMFS  must  also  rely  on 
state  agencies  for  data  from  state  water 
fisheries. 

Changes  From  the  Proposed  Rule 

In  the  definition  for  Spiny  Dogfish 
Monitoring  Committee,  minor  editorial 
changes  have  been  made  for  clarity. 

In  §648.4(a)(ll)  wording  has  been 
added  to  clarify  that  permits  are 
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required  for  vessels  fishing 
conunercially. 

In  §  648.4(b)  wording  has  been  added 
to  clarify  that  restrictions  on  landings 
take  effect  as  of  the  effective  date  of  the 
notification  of  a  fishery  closure  in  the 
Federal  Register. 

In  §  648.5(a)  a  reference  to  the 
recently  published  50  CFR  part  697  has 
been  added  to  indicate  that  operator 
permits  issued  under  that  part  satisfy 
the  permitting  requirements  of  this 
section. 

In  the  final  rule,  two  sentences  in 
§  648.6(a)  have  been  combined  for  the 
purpose  of  brevity.  References  to 
regulations  not  yet  in  effect  have  been 
deleted. 

In  §  648.7(b),  the  paragraph  headings 
for  paragraph  (b)  and  (b)(l)(i)  have  been 
revised  to  reflect  that  both  owmers  and 
operators  are  responsible  for  reporting. 

In  §  648.11,  paragraph  (b)  is  revised  to 
be  consistent  with  the  language  in 
paragraph  (a)  that  clarifies  that  vessels 
chosen  to  carry  sea  samplers/observers 
are  required  to  do  so,  unless  exempted 
by  the  Regional  Administrator.  The 
original  language  in  paragraphs  (a)  and 
(b)  used  the  word  "request"  even 
though  each  paragraph  as  a  whole 
indicated  that  carrying  sea  samplers  was 
a  requirement,  not  an  option.  Additional 
editorial  corrections  have  been  also 
made. 

§  648.14(a)(119),  the  phrase  "the 
owner  or  operator  of  a  vessel"  has  been 
changed  to  "any  person  on  board  a 
vessel"  to  make  it  clear  that  it  is  illegal 
to  receive  spiny  dogfish  from  anyone  on 
board  a  vessel  with  a  spiny  dogfish 
permit  unless  the  purchaser/receiver 
has  a  spiny  dogfish  dealer  permit. 

§648.14(aa)(2),  the  prohibition  on 
vessels  from  possessing  spiny  dogfish 
harvested  from  the  EEZ  after  the  date  by 
which  the  semi-annual  quota  has  been 
harvested  and  on  which  the  EEZ  is 
closed  to  the  harvest  of  spiny  dogfish, 
as  armoimced  in  a  notification 
published  in  the  Federal  Register  has 
been  revised  to  also  prohibit  fishing  for 
spiny  dogfish  after  that  date.  This  is  to 
better  reflect  the  intent  of  the  FMP. 
There  are  additional  editorial 
corrections  made  wathin  the  section. 

In  §  648.230,  the  term  "the  Regional 
Administrator"  has  been  replaced  with 
"NMFS"  to  indicate  that  the  agency  as 
whole  is  responsible  for  review  and 
publication  of  the  regulations.  Other, 
minor  editorial  corrections  are  also 
made. 

In  §  648.230(b),  the  portion  of  a 
sentence  that  specified  the  semi-annual 
quota  periods  has  been  deleted,  because 
that  information  is  specified  in 
§  648.230(d)(1). 


In  §  648.230(b)  and  (c),  the  paragraphs 
have  been  revised  to  be  consistent  with 
the  final  sentence  in  §  648.230(c),  which 
makes  it  clear  that  the  Monitoring 
Committee  and  the  Joint  Spiny  Dogfish 
Committee  are  to  recommend  a  quota 
and  other  measures  necessary  to  assine 
that  the  fishing  mortality  rate  specified 
in  the  FMP  and  §  648.230(a)  for  the 
upcoming  fishing  year  will  not  be 
exceeded.  The  language  is  also  revised 
to  note  that  management  measures 
listed  in  paragraph  (b)  are  not  restricted 
to  those  shown. 

In  §  648.230(c),  the  final  regulations 
now  specify  that  the  Joint  Spiny  Dogfish 
Committee  is  a  joint  committee  of  the 
Councils.  The  portion  of  a  sentence  that 
specified  the  semi-annual  quota  periods 
has  been  deleted,  because  this 
information  is  already  specified  in 
648.230(d)(1).  The  last  four  sentences 
are  revised  to  clarify  the  Councils'  and 
NMFS  responsibilities  in  establishing 
annual  fishing  measures. 

In  §  648.230(d)(2),  the  paragraph  has 
been  revised  to  remove  closure 
procedures  and  effects  from  the 
paragraph  because  that  information  is 
specified  in  §648.231. 

In  §  648.231,  the  paragraph  has  been 
revised  to  clarify  closure  procedures 
and  to  more  acciuately  indicate  the 
prohibited  activities  during  a  closure. 
Prohibited  activities  include  fishing  for 
or  possessing  spiny  dogfish  in  the  EEZ, 
landing  spiny  dogfish  by  vessels  issued 
a  Federal  spiny  dogfish  permit,  and 
purchasing  spiny  dogfish  from  vessels 
issued  a  Federal  spiny  dogfish  permit  by 
dealers  issued  a  Federal  dogfish  dealer 
permit.  These  have  been  standard 
prohibitions  for  closures  in  Federal 
fishery  regulations. 

Other  changes  from  the  proposed  rule 
have  been  made  at  §§  648.1(a),  648.2, 
648.4(a),  648.12,  and  648.T4  to  reflect 
changes  necessary  because  of  the 
monkfish  final  rule  becoming  effective 
between  the  dates  of  publication  of  the 
proposed  and  final  spiny  dogfish  rules. 

Minor  editorial  changes  have  been 
made  in  §§  648.231  and  648.237. 

Throughout  the  regulations  references 
to  bluefish,  for  which  the  regtdations  are 
not  yet  effective,  have  been  deleted. 

Classification 

The  Administrator,  Northeast  Region, 
NMFS,  determined  that  the  FMP,  except 
for  the  disapproved  measure,  is 
necessary  for  the  conservation  and 
management  of  the  spiny  dogfish  fishery 
and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

The  Councils  prepared  a  FEIS  for  this 
FMP.  The  EPA  published  a  notice  of 
availability  (NOA)  for  the  Draft  EIS  at  63 


FR  54476,  October  9.  1998,  and  a  NOA 
for  the  FEIS  at  64  FR  45541,  August  20, 
1999.  A  notice  of  availability  for  the 
FMP,  which  contains  the  FEIS,  was 
published  at  64  FR  34759,  June  29, 
1999.  The  management  measiu^s  will 
have  long-term  positive  impacts  on  the 
affected  human  environment. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  proposed  rule  to  implement  the 
FMP  was  published  in  the  Federal 
Register  on  August  3, 1999,  (64  FR 
42071).  A  copy  of  the  IRFA  analysis  is 
available  from  the  Coimcils  (see 
ADDRESSES).  The  Final  Regulatory 
Flexibility  Analysis  (FRFA)  incorporates 
the  IRFA  and  its  findings,  the  responses 
to  public  comments  that  mentioned 
possible  effects  of  the  FMP  on  small 
entities,  and  the  following  discussion, 
which  is  based  on  the  IRFA.  No  changes 
were  made  in  response  to  conunents  on 
the  economic  impact  of  the  rule. 

Domestic  landings  of  spiny  dogfish 
increased  rapidly  from  1989  through 
1996,  but  began  a  decline  in  1997.  In 
1998  NMFS  declared  the  stock  to  be 
overfished.  Without  any  management 
measures  (status  quo),  landings  in  2001 
would  be  expected  to  decline  to  21.3 
million  lb  (9,662  mt),  which  is  less  than 
half  of  what  they  were  in  1997. 
Projections  indicate  that  an  unregulated 
dogfish  fishery  woidd  deplete  the  adidt 
spawning  portion  of  the  stock  by  about 
85  percent  in  10  years.  Landings  would 
be  expected  to  decline  continuously  due 
to  the  overfished  condition  of  the  stock. 
Nominal  spiny  dogfish  ex-vessel 
revenues  are  correspondingly  projected 
to  decline.  Eventually,  the  spawning 
stock  would  decline  to  a  level  that 
would  lead  to  recruitment  failine  and 
stock  collapse.  Due  to  the  slow  growth 
and  low  fecimdity  of  spiny  dogfish,  it 
would  then  take  decades  to  rebuild  the 
stock.  The  continuation  of  an 
uiu-egulated  fishery  for  spiny  dogfish  is, 
therefore,  contrary  to  the  Magnuson- 
Stevens  Act,  which  requires  remedial 
action  through  appropriate  management 
measures  for  species  designated  as 
overfished.  This  final  rule  implements 
measures  for  spiny  dogfish  to  prevent 
overfishing,  rebuild  the  stock,  and 
comply  with  other  provisions  of  the 
Magnuson-Stevens  Act. 

The  categories  of  small  entities  likely 
to  be  affected  by  this  action  are 
commercial  vessel  owners  harvesting 
spiny  dogfish  and  dogfish  processors. 
The  IRFA  estimates  that  this  action  is 
expected  to  affect  595  vessels  and  3 
processors  that  meet  the  criteria  for 
small  entities. 
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Impacts  of  Per  nitting  and  Reporting 
Requirements 

Undpi  ail  of  the  alternatives,  any 
vessel  fishing  (  ommercially  for  spiny 
dogfish  must  h  ive  a  valid  open  access 
Federal  spiny  (  ogfish  vessel  permit 
issued  by  NMF  S.  It  is  estimated  that  87 
percent  of  the  1 195  commercial  vessels 
landing  spiny  ilogfish  in  1997  from 
Federal  waters  already  possess  a  NMFS 
permit  for  at  le  ist  one  or  more  fisheries 
other  than  spir  y  dogfish.  Therefore,  the 
other  13  percent  (approximately  77 
vessels)  will  be  required  to  apply  for  a 
Federal  spiny  (  ogfish  vessel  permit 
using  the  initia  I  application  form.  The 
remainder  will  use  the  renewal  form 
and  will  not  lil  ely  incur  an  additional 
burden.  It  is  es  imated  that  the  owner/ 
operators  of  all  77  vessels  will  apply  for 
a  spiny  dogfisl  permit.  The  burden 
costs  to  the  pu  )lic  for  the  permit 
application  coi  isist  only  of  the  time 
required  to  complete  an  application  (.5 
hr),  at  a  hourly  rate  of  $15/hoiu-.  The 
total  burden  cc  st  to  the  public  will  be 
$578  ($7.50  pel  vessel  X  77  vessels). 

The  expecte(  burden  cost  to  the 
public  for  com;  nercial  logbook 
submissions  w  II  be  $1,540  ($20  per 
vessel  per  year  X  77  vessels). 

In  addition,  1  he  operators  of  these  77 
vessels  will  be  required  to  apply  for  a 
Federal  spiny  c  ogfish  operator  permit 
using  the  initia  application  form.  The 
remainder  wou  Id  use  the  renewal  form 
and  will  not  lii  ely  incur  an  additional 
burden.  The  bu  rden  costs  to  the  public 
for  the  operatoi  permit  consist  only  of 
the  time  requir  (d  to  complete  an 
application  (1  ;  ir),  at  a  hourly  rate  of 
$15/hour.  The  otal  burden  cost  to  the 
public  will  be  !  1,155  ($15  per  operator 
X77  operators 

It  is  expectec  that  there  will  be 
approximately  15  new  applicants  for 
dealer  permits.  The  cost  to  the  public 
for  dealer  permits  will  be  $18.75  ($1.25 
per  applicant  >  15  applicants). 
Thereafter,  the  jublic  annual  estimate  of 
submitting  wee  dy  reports  will  be  $26 
per  dealer  per  ]  ear.  Thus,  total  cost  for 
all  new  dealers  (who  do  not  currently 
have  permits)  f  )r  permitting 
requirements  ii  i  the  first  year  is  $409 
($1.25  + $26  X  15  dealers). 

Non-Preferred .  Mtemative  to  Permitting 
and  Reporting  Requirements 

The  altemati  ,'e  to  the  permitting  and 
reporting  requi  ements  is  the  status  quo, 
or  no  regulatioi  i.  Without  these 
requirements,  e  Federal  quota  system 
would  be  unm?  nageable,  as  landings 
information  wc  uld  not  be  complete  and 
closures  would  be  unenforceable. 
Because  the  sta  tus  quo  option  would  not 
meet  the  requii  jments  of  the  Magnuson- 


Stevens  Act,  this  alternative  was 
rejected. 

Impacts  of  Prohibition  on  Finning 

This  rule  prohibits  the  practice  of 
firming  spiny  dogfish  (cutting  ofi'  and 
retaining  the  fins  and  discarding  the 
Ccucass).  Fishing  industry 
representatives  testified  that  this 
practice  occurs  only  under  extremely 
limited  circumstances  in  the  fishery; 
therefore,  the  prohibition  would  have  a 
negligible  effect  on  the  cmrent  fishery. 
The  provision  is  designed  to  prevent  the 
practice  in  a  reduced  fishery  and, 
thereby,  reduce  waste  of  the  spiny 
dogfish  resoiu-ce. 

Non-Preferred  Alternative  to  Prohibition 
on  Finning 

The  alternative  to  the  prohibition  of 
finning  is  the  status  quo,  or  no 
regulation.  The  practice  is  already 
banned  in  other  shark  fisheries  in  the 
management  area;  therefore,  not  having 
a  prohibition  in  this  fishery  could 
complicate  enforcement  by  allowing 
fishermen  to  claim  that  fins  from  other 
sharks  were  fi-om  dogfish.  Due  to  the 
strong  support  for  prohibiting  finning 
from  all  sectors  and  the  insignificant 
economic  effects  of  the  prohibition,  the 
status  quo  alternative  was  rejected. 

Impacts  of  the  Preferred  Spiny  Dogfish 
Rebuilding  Schedule 

The  impacts  of  the  preferred 
rebuilding  schedule  were  analyzed 
presuming  a  180,000  mt  rebuilding 
target.  While  this  rebuilding  target  has 
been  disapproved,  the  management 
program  remains  intact.  The  analyzed 
impacts  are  still  relevant  in  the  near- 
term,  and  will  be  updated  as  necessary 
when  the  Councils  submit  a  revised 
rebuilding  target. 

The  intent  of  the  Councils  is  to 
rebuild  the  spawning  stock  biomass  of 
the  spiny  dogfish  stock  to  levels  that 
will  support  the  fisheries  at  long-term, 
sustainable  levels.  The  preferred 
rebuilding  schedule  identified  in  the 
FMP  is  expected  to  eliminate 
overfishing  and  rebuild  the  spiny 
dogfish  stock  in  the  shortest  possible 
time,  while  still  allowing  for  a  1-year 
"exit  fishery."  The  1-year  "exit  fishery" 
of  22  million  lb  (10,006  mt)  includes 
9,286,935  lb  (4212.5  mt)  for  the  semi- 
annual period  fi-om  November  1,  1999  - 
April  30,  2000,  and  will  allow 
participants  to  gradually  reduce  their 
activity  in  the  directed  spiny  dogfish 
fishery.  This  approach  was  chosen  to 
reduce  the  impacts  of  the  rebuilding 
program  on  both  the  harvesting  and 
processing  sectors  of  the  industry, 
during  the  first  6  months.  Beginning 
May  1,  2000,  landings  will  be  reduced 


to  2.9  million  lb  (1,316  mt)  and  then 
maintained  at  under  4.4  million  lb 
(2,000  mt)  until  the  target  biomass  is 
reached.  The  analysis  for  the  preferred 
alternative  presented  here,  and  in  the 
FMP,  was  developed  with  an 
assumption  that  the  fishery  would 
rebuild  in  2004. 

Based  upon  projected  status  quo 
landings  in  relation  to  proposed  total 
allowable  commercial  landings  or  TALs, 
ex-vessel  gross  revenue  declines  would 
reach  a  high  of  $3,383,903  in  year  two 
as  landings  are  reduced  to  2,901,780  lb 
(1,316  mt).  Pack-out  facility  gross 
revenue  declines  would  be  the  greatest 
($902,374)  in  year  two.  Gross  revenue 
losses  after  year  two  would  then  decline 
as  projected  landings  under  the 
preferred  alternative  increase,  while 
landings  under  the  status  quo  model 
decrease.  Nominal  gross  ex-vessel 
revenues  would  exceed  status  quo  ex- 
vessel  revenues  in  2004,  assuming  that 
rebuilding  is  achieved.  Cumulative  ex- 
vessel  revenues  would  exceed  status 
quo  in  2016.  More  appropriately, 
cumulative  gross  ex-vessel  revenues  in 
real  terms  at  a  7  percent  discount  rate 
would  only  exceed  status  quo  in  2029. 

In  year  one  of  the  preferred  rebuilding 
schedule,  there  would  be  a  30-percent 
reduction  in  landings  compared  with 
the  status  quo  levels.  This  reduction 
would  cause  a  decrease  in  gross 
revenues  of  greater  than  5  percent  for 
approximately  149  vessels  (using  1997 
dealer  and  weighout  data)  and  for  2 
processors.  In  year  two,  with  an  89- 
percent  reduction  in  landings  (relative 
to  the  status  quo  levels),  232  harvesters 
would  have  a  gross  reduction  of 
revenues  greater  than  5  percent  (based 
on  1997  landings  and  dealer  data).  The 
IRFA  also  concluded  that  it  is  possible 
that  the  action  will  result  in  at  least  1 2 
spiny  dogfish  harvesters  ceasing 
operations. 

Processors  have  indicated  that  their 
ability  to  process  spiny  dogfish  in  a 
cost-effective  manner  is  dependent 
upon  volume.  This  action,  which  greatly 
reduces  landings  during  the  rebuilding 
period,  could,  therefore,  result  in  the 
elimination  of  dogfish  processing 
operations  for  the  remaining  3  dogfish 
processors  and  the  potential  loss  of 
approximately  200  jobs. 

An  area  of  uncertainty  is  the  effect  of 
low  TALs  upon  markets.  The  low  TALs 
may  cause  processors  to  cease 
processing  spiny  dogfish  and  cause 
established  U.S.-based  markets  for  this 
species  to  collapse.  Since  most  spiny 
dogfish  are  currently  processed  and 
exported,  the  implications  of  this  action 
upon  both  foreign  and  domestic  markets 
are  hard  to  predict.  The  demand  for 
spiny  dogfish  by  foreign  markets  may 
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decline  as  dogfish  is  replaced  by  a  more 
readily  available  alternative,  or, 
conversely,  reduction  of  supply  in 
combination  with  static  demand  could 
cause  dogfish  prices  to  rise  and  allow 
for  a  limited  fishery  to  exist  with 
landings  at  low  levels.  Industry 
members  indicate  that  demand  is  likely 
to  decline.  The  ability  of  processors  and 
harvesters  to  re-establish  markets,  if 
they  ceased  operations  earlier,  is 
unknown. 

If  markets  for  spiny  dogfish  cease, 
there  would  be  no  processors  to  whom 
harvesters  could  sell  their  catch. 
Conversely,  if  prices  rise,  harvesters 
woidd  be  able  to  receive  higher  ex- 
vessel  prices  for  spiny  dogfish 
(assuming  a  market  exists).  Even  if 
prices  increase,  due  to  the  extremely 
low  TALs,  it  would  probably  not 
mitigate  the  economic  impacts  on  the 
processors  and  harvesters  caused  by  the 
preferred  alternative.  Given  low  TALs, 
the  harvesting,  processing,  and  support 
industries  are  not  likely  to  see 
ciunulative  benefits  for  at  least  15  years. 

While  the  short  and  intermediate 
effects  of  the  FMP  are  negative  for  those 
involved  in  the  fishery,  the  long-term 
effects  are  likely  to  be  positive. 
Prpjections  indicate  that  an  unregulated 
dogfish  fishery  would  deplete  the  adult 
spawning  portion  of  the  stock  by  about 
85  percent  within  10  years.  This  would 
lead  to  a  stock  collapse.  Yields  would  be 
expected  to  plummet,  and  a  rebuilding 
program  after  a  stock  collapse  is 
projected  to  take  decades,  due  to  the  life 
history  of  dogfish.  This  action  will 
rebuild  the  adult  spawning  stock 
biomass  and,  then,  allow  for  a 
sustainable  fishery  in  futiu-e  years. 

Impacts  of  Alternatives  to  the  Preferred 
Rebuilding  Schedule  Considered  but 
Rejected 

Other  alternatives  to  the  preferred 
rebuilding  schedule  were  considered, 
but  either  did  not  meet  the  requirements 
of  the  Magnuson-Stevens  Act,  or  did  not 
provide  long-term  economic  benefits 
greater  than  those  of  the  proposed 
action. 

Non-Preferred  Alternative  Rebuilding 
Schedule  1  would  reduce  landings  to  a 
consistent  level  of  approximately  5.5 
million  lb  (2,500  mt)  imtil  2003  when 
the  stock  is  assumed  to  be  rebuilt,  and 
landings  reach  a  level  of  14  million  lb 
(6,350  mt).  Relative  to  status  quo,  gross 
revenue  declines  would  reach  a  high  of 
$3,067,000  in  year  two  (2000). 
Cumulative  gross  revenues  would 
exceed  status  quo  levels  in  2015. 
Similarly,  relative  to  status  quo,  gross 
revenue  declines  for  pack-out  facilities 
would  reach  a  high  of  $817,000  in  year 
two  (2000).  Impacts  would  then  decline 


^erwards  as  projected  landings 
increase.  At  approximately  5.5  million 
lb  (2,500  mt),  a  directed  fishery  for 
spiny  dogfish  is  unlikely,  and  as  noted 
in  discussing  the  preferred  alternative, 
the  effect  that  an  incidental  dogfish 
fishery  would  have  on  markets  is 
difficiilt  to  predict.  This  option  would 
not  provide  for  a  1-year  "exit"  fishery; 
therefore,  it  would  have  imposed  greater 
economic  burdens  on  fishery 
participants  in  the  short  term.  In 
addition,  this  alternative's  long-term 
economic  benefits  would  not  exceed 
those  of  the  preferred  alternative. 

Non-Preferred  Alternative  Rebuilding 
Schedule  2  would  reduce  landings  to 
22.5  million  lb  (10,206  mt)  in  year  one, 
to  11.3  million  lb  (5,125  mt)  in  year  two, 
and  then  limit  landings  to  a  level  that 
would  ensure  the  rebuilding  of  the 
stocks  within  a  10-year  time-frame. 
Relative  to  status  quo,  gross  revenue 
declines  would  reach  a  high  of 
$2,778,962  in  year  three  (2001). 
Cumulative  gross  revenues  would 
exceed  status  quo  levels  in  2020. 
Similarly  (also  relative  to  status  quo), 
gross  revenue  declines  for  pack-out 
fecilities  would  reach  a  high  of  $741,056 
in  year  three  (2001).  Impacts  would  then 
decline  afterwards  as  projected  landings 
increase.  Unlike  the  preferred 
alternative,  this  alternative  does  not 
provide  for  a  rebuilt  stock  imtil  2009. 
Similarly,  although  the  second  year  of 
this  option  provides  for  a  higher  TAL 
than  die  preferred,  the  long-term 
economic  outiook  for  the  preferred 
alternative  is  superior.  Given  the  higher 
TAL  in  year  two  of  this  option,  there  is 
a  possibility  that,  in  the  short-term,  this 
option  could  provide  some  cost  savings 
by  not  forcing  harvesters  into  other 
fisheries  as  quickly  as  the  preferred 
alternative.  However,  the  cost  data 
needed  to  support  this  conclusion  are 
currently  unavailable.  The  analysis 
examined  gross  revenues,  and  the  long- 
term  benefits  of  the  preferred  alternative 
exceeded  this  alternative. 

Non-Preferred  Alternative  Rebuilding 
Schedule  3  would  allow  for  a  reduction 
in  dogfish  landings  to  13.2  million  lb 
(5,988  mt)  in  1999  and  8.8  million  lb 
(3,992  mt)  in  2000.  Landings  until  2004 
would  be  reduced  to  a  level  which 
allows  the  stock  to  be  rebuilt  in  5  years. 
Year  one  gross  ex-vessel  revenue 
declines  would  be  $2,631,447  and  reach 
a  high  of  $2,697,000  in  year  three 
(2001),  compared  to  the  status  quo 
revenue  levels.  These  impacts  would 
decline  throughout  the  time-span  of  the 
FMP  as  projected  landings  increase. 
Cumulative  gross  revenues  would 
exceed  status  quo  levels  in  2015.  This 
alternative  woidd  not  provide  for  an 
economically  feasible  exit  fishery 


compared  to  the  preferred  alternative; 
therefore,  it  was  not  favored  by 
members  of  the  fishing  industry,  in 
addition,  this  alternative's  long-term 
economic  benefits  do  not  exceed  those 
of  the  preferred  alternative. 

Alternatives  four,  five,  and  six  would 
reduce  F  to  levels  that  are  necessary  to 
rebuild  spiny  dogfish  stocks  within  a 
15-,  20-,  and  30-year  time  frame, 
respectively.  These  options  were 
rejected  early  in  the  FMP  development 
process  because  the  analysis  indicated 
that  spiny  dogfish  did  not  meet  the 
necessary  Magnuson-Stevens  Act 
criteria  that  allow  rebuilding  to  exceed 
10  years.  These  options  would  spread 
economic  impacts  over  a  greater  time 
period,  but  would  not  meet  the 
requirements  of  the  Magnuson-Stevens 
Act. 

Alternative  seven  would  establish  a 
system  of  uniform  trip  limits  in 
conjimction  with  an  annual  quota.  In 
the  second  year  of  the  rebuilding 
program,  the  projected  trip  limits  per 
vessel  could  potentially  be  as  low  as  12 
lb  (5.4  kg)  per  trip,  assiuning  a  TAL  of 
2.9  million  lb  (1,315  mt)  and  250,000 
trips.  Given  that  the  average  commercial 
fishing  trip  in  1997  landed  3,116  lb 
(1,413  kg),  this  low  trip  limit  would 
preclude  a  viable  directed  fishery.  There      ^ 
could  be  fewer  participants  involved  in 
the  commercial  spiny  dogfish  fishery, 
an  occurrence  that  would  allow  for 
larger  trip  limits.  However,  a  imiform 
trip  limit  system  would  not  necessarily 
ensure  quota  availability  distributed 
across  all  geographic  areas,  gears,  and 
seasons.  This  management  option  was 
rejected  because  positive  long-term 
benefits  would  be  limited. 

Alternative  eight  would  establish  a 
minimum  size  limit  for  spiny  dogfish 
that  corresponds  to  the  lengdi  at  which 
50  percent  of  female  spiny  dogfish  are 
sexually  mat\u«  (32  in  (81  cm)). 
Alternative  nine  would  establish  a 
minimum  size  limit  for  spiny  dogfish 
that  corresponds  to  the  lengdi  at  which 
100  percent  of  female  spiny  dogfish  are 
sexually  mature  (36  in  (91  cm)).  These 
alternatives  would  have  little  economic 
impact  on  recreational  fishing  because 
most  recreationally  caught  spiny  dogfish 
are  released  after  capture.  However, 
there  woidd  likely  be  negative  short- 
term  economic  impacts  on  the 
commercial  harvesting  sector  through 
reduced  landings  because  very  few 
dogfish  harvested  by  commercial     _ 
fishermen  ciurently  achieve  the 
proposed  minimum  sizes.  These 
negative  economic  impacts  would  likely 
extend  to  processors  and  dealers 
because  of  reduced  landings  of  spiny 
dogfish. 
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Alternative  t  sn  would  allow  only  the 
harvest  of  spin  '  dogfish  between  27.5  in 
(70  cm)  to  32  ii  (81  cm)  in  length  (a 
"slot  size"  limit).  The  results  of 
projected  TALs  under  this  scenario 
indicate  that  th  ,s  strategy  would  result 
in  lower  overal  yields  and  not  in 
reducing  the  re  juilding  period.  Thus, 
the  potential  b<  nefits  under  this 
scenario  woulc  be  less  than  the 
preferred  alten  ative  for  the  same  time 
period. 

The  eleventh  and  twelfth  alternatives 
would  distribu  e  the  annual  quota  on  a 
quarterly  or  bi-  nonthly  basis.  The 
effects  of  these  alternatives  would 
depend  largely  upon  the  distributional 
system  set  up  h  y  the  Councils.  The 
further  sub-allc  cation  of  quotas  could 
provide  long-term  benefits  through  a 
rebuilt  spiny  d(  igfish  fishery.  As  the 
industry  is  pre;  ently  structured,  there 
are  insufficient  fish  to  make  processing 
operations  (wh  ch  depend  on  volume) 
economically  v  able.  Additionally, 
administrative  ogistics  associated  with 
implementing  i  quarterly  or  bimonthly 
quota  monitoriig  system  are  expected  to 
be  formidable.  For  these  reasons,  these 
alternatives  were  rejected. 
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currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  final  rule  contains  eight  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  collection  of  this  information  has 
been  approved  by  OMB,  and  the  OMB 
control  numbers  and  public  reporting 
burden  are  listed  as  follows: 

Processed  Products  Family  of  Forms, 
OMB  Control  Number  0648-0018,  (2 
minutes/response) . 

Northeast  Region  Federal  Fisheries 
Permit  Family  of  Forms,  OMB  Control 
Number  0648-0202  (vessel  permit  -  30 
minutes/response;  dealer  permit  -  5 
minutes/response;  operator  permit  - 1 
hour /response). 

Northeast  Region  Logbook  Family  of 
Forms,  OMB  Control  Number  0648- 
0212  (5  minutes/response). 

Northeast  Region  Dealer  Purchase 
Reports.  OMB  Control  Number  0648- 
0229  (IVR  -  4  minutes/response;  form 
88-30  -  2  minutes/response). 

Northeast  Region  Vessel 
Identification,  OMB  Control  Number 
0648-0350  (45  minutes/response). 

The  response  times  shown  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  to 
OMB  (see  ADDRESSES). 

Endangered  Species  Act 

A  formal  Section  7  consultation  under 
the  Endangered  Species  Act  was 
initiated  for  the  FMP.  In  a  biological 
opinion  dated  August  13,  1999,  the 
Assistant  Administrator  for  Fisheries 
determined  that  fishing  activities 
conducted  under  the  FMP  and  its 
implementing  regulations  may 
adversely  affect  but  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS  or  result 
in  the  destruction  or  adverse 
modification  of  right  whale  critical 
habitat. 

Marine  Mammal  Protection  Act 

Potential  adverse  impacts  to  marine 
mcunmals  resulting  from  fishing 
activities  conducted  under  this  rule  are 
discussed  in  the  FEIS,  which  focuses  on 
potential  impacts  to  harbor  porpoise, 
right  whales,  and  humpback  whales. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  January  5,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows. 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 
Subpart  A — General  Provisions 

2.  In  §648.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.1     Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlemtic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP  (Scallop  FMP));  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries 
(Atlantic  Surf  Clam  and  Ocean  Quahog 
FMP);  the  Northeast  multispecies  and 
monkfish  fisheries  (NE  Multispecies 
FMP)  and  (Monkfish  FMP);  the  summer 
flounder,  scup,  emd  black  sea  bass 
fisheries  (Summer  Flounder,  Scup,  and 
Black  Sea  Bass  FMP);  the  Atlantic 
bluefish  fishery  (Atlantic  Bluefish  FMP); 
and  the  spiny  dogfish  fishery  (Spiny 
Dogfish  FMP).  These  FMPs  and  the 
regulations  in  this  part  govern  the 
conservation  and  management  of  the 
above  neuned  fisheries  of  the 
Northeastern  United  States. 
***** 

3.  In  §  648.2,  the  definitions  for 
"Council"  and  "Councils"  are  revised 
and  the  definition  for  "Spiny  Dogfish 
Monitoring  Committee"  is  added  in 
alphabetical  order  to  read  as  follows: 


§648.2    Definitions. 

***** 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  sea  scallop  and  the  NE 
multispecies  fisheries,  or  the  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC)  for  the  Atlantic  mackerel, 
squid,  and  butterfish;  the  Atlantic  surf 
clam  and  ocejm  quahog;  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries;  the  Atlantic  bluefish  fishery; 
and  the  spiny  dogfish  fishery. 

Councils  with  respect  to  the  monkfish 
fishery  and  spiny  dogfish  fishery  means 
the  New  England  Fishery  Management 
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Council  (NEFMC)  and  the  Mid-Atlantic 
Fishery  Management  Council  (MAFMC). 

***** 

Spiny  Dogfish  Monitoring  Committee 
means  a  committee  made  up  of  staff 
representatives  of  the  MAFMC.  NEFMC, 
the  NMFS  Northeast  Regional  Office, 
the  Northeast  Fisheries  Science  Center, 
and  the  states,  as  well  as  two  ex-officio 
industry  members  (one  from  each 
Council  jurisdiction).  The  MAFMC 
Executive  Director  or  a  designee  chairs 
the  committee. 
***** 

4.  Ip  §  648.4,  paragraph  (a)(10)  is 
reserved,  paragraph  (a)(ll)  is  added, 
and  the  first  4  sentences  of  paragraph  (b) 
are  revised  to  read  as  follows: 

§  648.4    Vessel  and  individual  commercial 
permits. 

(a)  *  *  * 

(10)  [Reserved]. 

(11)  Spiny  dogfish  vessels.  Any  vessel 
of  the  United  States  that  commercially 
fishes  for,  possesses,  or  lands  spiny 
dogfish  in  or  from  the  EEZ  must  have 
been  issued  and  carry  on  board  a  valid 
commercial  spiny  dogfish  vessel  permit. 

(b)  Permit  conditions.  Any  person 
who  applies  for  a  fishing  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel  and  the 
vessel's  fishing  activity,  catch,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  activity  occurs  in 
the  EEZ  or  landward  of  the  EEZ,  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken  or  lemded),  are 
subject  to  all  requirements  of  this  part, 
unless  exempted  from  such 
requirements  luider  this  part.  All  such 
fishing  activities,  catch,  and  gear  will 
remain  subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  flounder 
moratorium,  scup  moratorium,  or  black 
sea  bass  moratoriiun  permit,  or  a  spiny 
dogfish  permit  must  also  agree  not  to 
land  summer  flounder,  scup,  black  sea 
bass,  or  spiny  dogfish,  respectively,  in 
any  state  after  the  effective  date  of  a 
notification  published  in  the  Federal 
Register  stating  that  the  commercial 
quota  for  that  state  or  period  has  been 
harvested  and  that  no  commercial  quota 
is  available  for  the  respective  species.  * 


5.  In  §  648.5,  paragraph  (a)  is  revised 
to  read  as  follows: 


§648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18.1  kg),  NE 
multispecies,  monkfish,  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
bluefish,  or  spiny  dogfish  harvested  in 
or  from  the  EEZ,  or  issued  a  permit  for 
these  species  under  this  part,  must  have 
been  issued  imder  this  section  and  carry 
on  board  a  valid  operator's  permit.  An 
operator's  permit  issued  piusuant  to 
parts  649  or  697  of  this  chapter  satisfies 
the  permitting  requirement  of  this 
section.  This  requirement  does  not 
apply  to  operators  of  recreational 
vessels. 


6.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.6    Dealer/processor  permits. 

(a)  General.  All  NE  multispecies, 
monkfish,  sea  scallop,  summer  flounder, 
surf  clam,  ocean  quahog,  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
and  spiny  dogfish  dealers,  and  surf  clam 
and  ocean  quahog  processors  must  have 
been  issued  under  this  section  and  have 
in  their  possession  a  valid  permit  for 
these  species. 
***** 

7.  In  §648.7,  paragraphs  (a)(l)(i), 
(a){3)(i),  (b)  heading,  and  (b)(l)(i)  are 
revised  to  read  as  follows: 

§  648.7    Recordkeeping  and  reporting 
requirements. 

(a)  *  *  * 

(1)  *  *  * 

(i)  All  summer  flounder,  scup,  black 
sea  bass,  Atlantic  sea  scallop,  NE 
multispecies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  or  spiny 
dogfish  dealers  must  provide:  Dealer's 
name  and  mailing  address;  dealer's 
permit  number;  name  and  permit 
number  or  name  and  hull  number 
(USCG  documentation  number  or  state 
registration  number,  whichever  is 
applicable)  of  vessels  from  which  fish 
are  landed  or  received;  trip  identifier  for 
a  trip  from  which  fish  are  landed  or 
received;  dates  of  purchases;  pounds  by 
species  (by  market  category,  if 
applicable),  price  per  pound  by  species 
(by  market  category,  if  applicable);  or 
total  value  by  species  (by  market 
category,  if  applicable);  port  landed;  and 
any  other  information  deemed  necessary 
by  the  Regional  Administrator.  The 
dealer  or  other  authorized  individual 
must  sign  all  report  forms.  If  no  fish  are 
purchased  during  a  reporting  week,  no 
written  report  is  required  to  be 
submitted.  If  no  fish  are  purchased 
during  an  entire  reporting  month,  a 


report  so  stating  on  the  required  form 
must  be  submitted. 

***** 

(3)  *  *  * 

(i)  Summer  flounder,  scup,  black  sea 
bass,  Atlantic  sea  scallop,  NE  "* 
multispecies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  and  spiny 
dogfish  dealers  must  complete  the 
"Employment  Data  "  section  of  the 
Annual  Processed  Products  Report; 
completion  of  the  other  sections  of  that 
form  is  voluntary.  Reports  must  be 
submitted  to  the  address  supplied  by 
the  Regional  Administrator. 
***** 

(b)  Vessel  owners  or  operators. 

(1)*** 

(i)  Owners  or  operators  of  vessels 
issued  a  summer  flounder,  scup,  black 
sea  bass,  Atlantic  sea  scallop,  NE 
multispecies,  monkfish  Atlantic 
mackerel,  squid,  butterfish,  or  spiny 
dogfish  permit.  The  owner  or  operator  of 
any  vessel  issued  a  permit  for  the 
species  listed  in  the  preceding  sentence 
must  maintain  on  board  the  vessel  and 
submit  an  accurate  daily  fishing  log 
report  for  all  fishing  trips,  regardless  of 
species  fished  for  or  taken,  on  forms 
supplied  by  or  approved  by  the  Regional 
Adininistrator.  If  authorized  in  writing 
by  the  Regional  Administrator,  a  vessel 
owner  or  operator  may  submit  reports 
electronically,  for  example  by  using  a 
VMS  or  other  system.  At  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Administrator,  must  be  provided:  Vessel 
name;  USCG  documentation  number  (or 
state  registration  number,  if 
imdocumented);  permit  number;  date/ 
time  sailed;  date/time  landed;  trip  type; 
number  of  crew;  number  of  anglers  (iT  a 
charter  or  party  boat);  gear  fished; 
quantity  and  size  of  gear;  mesh/ring 
size;  cheut  area  fished;  average  depth; 
latitude/longitude  (or  loran  station  and 
bearings);  total  hauls  per  area  fished; 
average  tow  time  diu^tion;  pounds  by 
species  (or  count,  if  a  party  or  charter 
vessel)  of  all  species  landed  or 
discarded;  dealer  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 
and  vessel  operator's  name,  signature, 
and  operator's  permit  number  (if 
applicable). 
***** 

8.  In  §648.11,  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 

§648.11    At-sea  sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
require  any  vessel  holding  a  permit  for 
Atlantic  sea  scallops,  NE  multispecies, 
monkfish,  Atlantic  mackerel,  squid, 
butterfish,  scup,  black  sea  bass,  or  spiny 
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dogfisti,  or  a  moratorium  permit  for 
summer  flounder,  to  carry  a  NMFS- 
approved  sea  sam  aler/observer.  If 
required  by  the  Regional  Administrator 
to  carry  an  observer  or  sea  sampler,  a 
vessel  may  not  eneage  in  any  fishing 
operations  in  the  respective  fishery 
unless  an  observer  or  sea  sampler  is  on 
board,  or  the  requirement  is  waived. 

(e)  The  owner  tff  operator  of  a  vessel 
issued  a  summer  flounder  moratoriiun 
permit,  a  scup  mdratorium  permit,  a 
black  sea  bass  moratorium  permit,  or  a 
spiny  dogfish  perjnit,  if  requested  by  the 
sea  sampler/obsefver,  also  must: 

(1)  Notify  the  s(ia  sampler/observer  of 
any  sea  turtles,  marine  mammals, 
summer  flounder  scup,  black  sea  bass, 
spiny  dogfish,  or  jther  specimens  taken 
by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals, 
summer  flounder  scup,  black  sea  bass, 
spiny  dogfish,  or  ather  specimens  taken 
by  vessel. 

•  *        *        ' 

9.  In  §  648.12,  t  le  introductory  text  is 
revised  to  read  as  follows: 

§  648.1 2    Expcrimi  ntal  Ashing. 

The  Regional  Administrator  may 
exempt  any  perse  n  or  vessel  from  the 
requirements  of  s  iibparts  A  (general 
provisions),  B  (Allantic  mackerel,  squid, 
and  butterfish),  u  (sea  scallop),  E  (surf 
clam  and  ocean  duahog),  F  (NE 
multispecies  emd  monkfish  fisheries],  G 
(siunmer  flounder),  H  (scup),  I  (black 
sea  bass),  or  L  (sp  iny  dogfish)  of  this 
part  for  the  condi  ict  of  experimental 
fishing  beneficial  to  the  management  of 
the  resources  or  fishery  managed  under 
that  subpart.  The' Regional 
Administrator  shall  consult  with  the 
Executive  Director  of  the  MAFMC 
regarding  such  exemptions  for  the 
Adantic  mackerel,  squid,  butterfish, 
summer  floundee,  scup,  black  sea  bass, 
and  spiny  dogfish  fisheries. 

•  •        •        i        * 

10.  In  §  648.14]  paragraph  (z)  is 
reserved  and  paragraphs  (a)(119), 


(a)(120),  and  (aa) 
follows 


are  added  to  read  as 


§648.14    Prohibitions. 

(a)  *  *  * 

(119)  Purchase  or  otherwise  receive, 
except  for  transport,  spiny  dogfish  from 
any  person  on  be  ard  a  vessel  issued  a 
spiny  dogfish  pemit,  unless  the 
purchaser/receiv  Br  is  in  possession  of  a 
valid  spiny  dogfi  sh  dealer  permit. 

(120)  Ihirchase  or  otherwise  receive 
for  a  commercial  purpose  spiny  dogfish 
landed  by  a  fede  "ally  permitted  vessel 
in  any  state,  froii  Maine  to  Florida,  after 


the  effective  date  of  notification 
published  in  the  Federal  Register 
stating  that  the  semi-annual  quota  has 
been  harvested  and  the  EEZ  is  closed  to 
the  harvest  of  spiny  dogfish. 
***** 

(z)  (Reserved). 

(aa)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter,  it  is  unlawful  for  any 
person  owning  or  operating  a  vessel 
issued  a  valid  spiny  dogfish  permit  or 
issued  an  operator's  permit  to  do  any  of 
the  following: 

(1)  Sell,  barter,  trade  or  transfer,  or 
attempt  to  sell,  barter,  trade  or  otherwise 
transfer,  other  than  for  transport,  spiny 
dogfish,  unless  the  dealer  or  transferee 
has  a  dealer  permit  issued  imder 

§  648.6(a). 

(2)  Fish  for  or  possess  spiny  dogfish 
harvested  in  or  from  the  EEZ  after  the 
effeertive  date  of  the  notification 
published  in  the  Federal  Register 
stating  that  the  semi-annual  quota  has 
been  harvested  and  that  the  EEZ  is 
closed  to  the  harvest  of  spiny  dogfish. 

(3)  Land  spiny  dogfish  for  a 
commercial  purpose  after  the  effective 
date  of  the  notification  published  in  the 
Federal  Register  stating  that  the  semi- 
annual quota  has  been  harvested  and 
that  the  EEZ  is  closed  to  the  harvest  of 
spiny  dogfish. 

(4)  Remove  the  fins  from  spiny 
dogfish  and  discard  the  carcass. 

(5)  Land  spiny  dogfish  fins  in  excess 
of  5  percent,  by  weight,  of  the  weight  of 
spiny  dogfish  carcasses. 

(6)  Store  spiny  dogfish  fins  on  board 
a  vessel  after  the  vessel  lands  spiny 
dogfish. 

10.  Subpart  K  is  added  and  reserved. 

Subpart  K — [Reserved] 

11.  Subpart  L  is  added  to  read  as 
follows: 

Subpart  L — Management  Measures  for 
the  Spiny  Dogfish  Fishery 

Sec. 

648.230  Catch  quotas  and  other  restrictions. 

648.231  Closures. 

648.232  Time  Restrictions.  [Reserved] 

648.233  Minimum  Fish  Sizes.  (Reserved) 

648.234  Gear  restrictions.  [Reserved] 
648.233  Possession  limit.  [Reserved] 

648.236  Special  Management  Zones. 
[Reserved] 

648.237  Framework  provisions. 

§648.230    Catch  quotas  and  ottier 
restrictions. 

(a)  Annual  review.  The  Spiny  Dogfish 
Monitoring  Committee  will  annually 
review  the  following  data,  subject  to 
availability,  to  determine  the  total 
allowable  level  of  landings  (TAL)  and 
other  restrictions  necessary  to  assure  a 


target  fishing  mortality  rate  (F)  of  0.2  in 
1999  through  April  30.  2000,  a  target  F 
of  0.03  from  May  1,  2000,  through  April 
30,  2003,  and  a  target  F  of  0.08 
thereafter  will  not  be  exceeded: 
Commercial  and  recreational  catch  data; 
current  estimates  of  F;  stock  status; 
recent  estimates  of  recruitment;  virtual 
population  analysis  residts;  levels  of 
noncompliance  by  fishermen  or 
individual  states;  impact  of  size/mesh 
regidations;  sea  sampling  data;  impact 
of  gear  other  than  otter  trawls  and  gill 
nets  on  the  mortality  of  spiny  dogfish; 
and  any  other  relevemt  information. 

(b)  Recommended  measures.  Based  on 
this  review,  the  Spiny  Dogfish 
Monitoring  Committee  shall  recommend 
to  the  Joint  Spiny  Dogfish  Committee  a 
commercial  quota  and  any  other 
measures  including  those  in  paragraphs 
(b)(l)-(b)(5)  of  this  section  that  are 
necessary  to  assure  that  the  F  specified 
in  paragraph  (a)  of  this  section  for  the 
upcoming  fisliing  year  (May  1  through 
April  30)  will  not  be  exceeded.  The 
quota  may  be  set  within  the  range  of 
zero  to  the  maximum  allowed.  The 
measures  that  may  be  recommended 
include,  but  are  not  limited  to: 

(1)  Minimum  or  maximum  fish  sizes; 

(2)  Seasons; 

(3)  Mesh  size  restrictions; 

(4)  Trip  limits;  or 

(5)  Other  gear  restrictions. 

(c)  Annum  fishing  measures.  The 
Coimcils'  Joint  Spiny  De)gfish 
Committee  shall  review  the 
recommendations  of  the  Spiny  Dogfish 
Monitoring  Committee.  Based  on  these 
recommendations  and  any  public 
comments,  the  Joint  Spiny  Dogfish 
Committee  shall  recommend  to  the 
Coimcils  a  commercial  quota  and, 
possibly,  other  measures,  including 
those  specified  in  paragraph  (b)  of  this 
section,  necessary  to  assiu'e  that  the  F 
specified  in  paragraph  (a)  of  this  section 
for  the  upcoming  fishing  year  (May  1 
through  April  30)  will  not  be  exceeded. 
The  commercial  quota  may  be  set 
within  the  range  of  zero  to  the 
maximum  allowed.  The  Coimcils  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and  any 
public  comments,  recommend  to  the 
Regional  Administrator  a  commercial 
quota  and  other  measures  necessary  to 
assure  that  the  F  specified  in  paragraph 
(a)  of  this  seertion  for  the  upcoming 
fishing  year  will  not  be  exceeded.  The 
Councils'  recommendations  must 
include  supporting  documentation,  as 
appropriate,  concerning  the 
environmental,  economic,  and  other 
impacts  of  the  recommendations.  The 
Regional  Administrator  shall  initiate  a 
review  of  these  recommendations  and 
may  modify  the  recommended  quota 
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and  other  management  measures  to 
assure  that  the  target  F  specified  in 
paragraph  (a)  of  this  section  will  not  be 
exceeded.  The  Regional  Administrator 
may  modify  the  Councils' 
recommendations  using  any  of  the 
measures  that  were  not  rejected  by  both 
Councils.  After  such  review,  NMFS 
shall  publish  a  proposed  rule  in  the 
Federal  Register  specifying  a  coastwide 
commercial  quota  and  other  measiues 
necessary  to  assure  that  the  F  specified 
in  paragraph  (a)  of  this  section  will  not 
be  exceeded.  After  considering  public 
comments,  NMFS  shall  publish  a  final 
rule  in  the  Federal  Register  to 
implement  such  a  quota  and  other 
measures. 

(d)  Distribution  of  annual  quota.  (1) 
The  annual  quota  specified  according  to 
the  process  outlined  in  paragraph  (a)  of 
this  section  shall  be  allocated  between 
two  semi-annual  quota  periods  as 
follows:  May  1  through  October  30  (57.9 
percent)  and  November  1  through  April 
30  (42.1  percent). 

(2)  All  spiny  dogfish  landed  for  a 
commercial  purpose  in  the  states  from 
Maine  through  Florida  shall  be  applied 
against  the  applicable  semi-annual 
commercial  quota,  regardless  of  where 
the  spiny  dogfish  were  harvested. 

§648.231    Closures. 

The  Regional  Administrator  shall 
determine  the  date  by  which  the  quota 
for  each  semi-annual  period  described 
in  §  648.230(d)(1)  will  be  harvested  and 
shall  close  the  EEZ  to  fishing  for  spiny 
dogfish  on  that  date  for  the  remainder 
of  that  semi-annual  period  by 
publishing  a  notification  in  the  Federal 
Register.  Upon  the  closure  date  and  for 
the  remainder  of  the  semi-annual  quota 
period,  no  vessel  may  fish  for  or  possess 
spiny  dogfish  in  the  EEZ,  nor  may 
vessels  issued  a  spiny  dogfish  permit 
under  this  part  land  spiny  dogfish,  nor 
may  dealers  issued  a  Federal  permit 
pmchase  spiny  dogfish  from  vessels 
issued  a  spiny  dogfish  permit  under  this 
part. 

§  648.232  Time  Restrictions.  [Reserved] 

§648.233  Minimum  Fish  Sizes.  [Reserved] 

§648.234  Gear  restrictions.  [Reserved] 

§648.235  Possession  limit.  [Reserved] 

§648.236    Special  Management  Zones. 
[Reserved] 

§648.237    Framework  provisions. 

(a)  Within  season  management  action. 
The  Councils  may,  at  any  time,  initiate 
action  to  add  or  adjust  management 


measures  if  they  find  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Spiny 
Dogfish  FMP. 

(1)  Adjustment  process.  After  the 
Councils  initiate  a  management  action, 
they  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Coimcil 
meetings.  The  Councils  shall  provide 
the  public  with  advance  notice  of  the 
availability  of  both  the  proposals  and 
the  analysis  for  comment  prior  to,  and 
at,  the  second  Council  meeting.  The 
Councils'  recommendation  on 
adjustments  or  additions  to  management 
measures  must  come  from  one  or  more 
of  the  following  categories:  Minimum 
fish  size;  maximiun  fish  size;  gear 
requirements,  restrictions  or 
prohibitions  (including,  but  not  limited 
to,  mesh  size  restrictions  and  net  limits); 
regional  gear  restrictions;  permitting 
restrictions  and  reporting  requirements; 
recreational  fishery  measiu-es  (including 
possession  and  size  limits  and  season 
and  area  restrictions);  commercial 
season  and  area  restrictions;  commercial 
trip  or  possession  limits;  fin  weight  to 
spiny  dogfish  landing  weight 
restrictions;  onboard  observer 
requirements;  commercial  quota  system 
(including  commercial  quota  allocation 
procedm-es  and  possible  quota  set- 
asides  to  mitigate  bycatch,  conduct 
scientific  research,  or  for  other 
purposes);  recreational  harvest  limit; 
annual  quota  specification  process;  FMP 
Monitoring  Committee  composition  and 
process;  description  and  identification 
of  essential  fish  habitat;  description  and 
identification  of  habitat  areas  of 
particular  concern;  overfishing 
definition  and  related  thresholds  and 
targets;  regional  season  restrictions 
(including  option  to  split  seasons); 
restrictions  on  vessel  size  (length  and 
CRT)  or  shaft  horsepower:  target  quotas; 
measures  to  mitigate  marine  mammal 
entanglements  and  interactions;  regional 
management;  any  other  management 
measiu-es  currently  included  in  the 
Spiny  Dogfish  FMP;  and  measiu-es  to 
regulate  aquaculture  projects. 

(2)  Councils'  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  Coimcils 
shall  make  a  recommendation  approved 
by  a  majority  of  each  Council's 
members,  present  and  voting,  to  the 
Regional  Administrator.  The  Coimcils' 
recommendation  must  include 
supporting  rationale,  an  analysis  of 
impacts  and,  if  management  measures 
are  reeommended,  a  recommendation  to 


the  Regional  Administrator  on  whether 
to  issue  the  management  measures  as  a 
final  rule.  If  the  Coimcils  recommend 
that  the  management  measures  should 
be  issued  as  a  final  rule,  they  must 
consider  at  least  the  following  factors 
and  provide  support  and  analysis  for 
each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Councils'  recommended 
management  measures. 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  NMFS  action.  If  the  Councils' 
recommendation  includes  adjustments 
or  additions  to  management  measures 
and: 

(i)  If  NMFS  concurs  with  the 
Councils'  recommended  management 
measures  and  determines  that  the 
recommended  management  measures 
should  be  issued  as  a  final  rule  based  on 
the  factors  specified  in  paragraph  (b)(2) 
of  this  section,  then  the  measures  will 
be  issued  as  a  final  rule  in  the  Federal 
Register. 

(ii)  If  NMFS  concurs  with  the 
Councils'  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  then 
the  measures  will  be  published  as  a 
proposed  rule  in  the  Federal  Register. 
After  additional  public  comment,  if 
NMFS  concurs  with  the  Councils' 
recommendation,  then  the  measures 
will  be  issued  as  a  final  rule  in  the 
Federal  Register. 

(iii)  If  NMFS  does  not  concur,  the 
Councils  will  be  notified  in  writing  of 
the  reasons  for  the  non-concurrence. 

(iv)  Framework  actions  can  be  taken 
only  in  the  case  where  both  Councils 
approve  the  proposed  measure. 

(b)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson-Stevens  Act. 
(FR  Doc.  00-630  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  3510-22-F 
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Act 


[nstitute  of  Standards 
the  Bureau  of 
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AGENCY:  National 

and  Technology 

Export 

and  Trademark 

Department  of  Cotnmerce 

ACTION:  Proposed 

comment  period. 


O;  fi.ce, 


rule;  extension  of 


DATES:  Comment! 
later  than  January 


of  Standards  and 


ional  Institute  of 


Fastener  Quality  Act  (FQA)  regulations 
to  implement  amendments  to  the  FQA 
contained  in  the  Fastener  Quality  Act 
Amendments  of  1999  {Pub.  L.  106-234). 
Interested  parties  were  given  until 
January  14,  2000  to  submit  written 
comments  on  the  proposed  rule. 

Two  representatives  of  the  aerospace 
industry,  two  representatives  of  the 
fastener  industry,  and  two  fastener 
manufacturers  have  submitted  requests 
to  extend  the  comment  period  on  the 
proposed  rulemaking.  The  extension  is 
sought  because,  since  the  holiday 
season  fell  in  the  middle  of  the 
comment  period,  there  was  not 
sufficient  time  to  correlate  industry 
comments  and  meet  the  stipulated 
January  14,  2000  due  date. 

To  be  responsive  to  these  requests, 
and  to  ensure  that  the  public  has 
sufficient  time  to  formulate  appropriate 
comments,  NIST,  BXA,  and  PTO  are 
granting  an  extension  of  15  days. 
Although  this  notice  is  being  issued  by 
NIST,  the  extension  applies  to 
comments  regarding  edl  subparts  of  the 
proposed  rule.  Conunents  must  be 
received  at  the  address  given  above  no 
later  than  January  28,  2000. 

Dated:  January  7,  2000. 
Karen  H.  Brown, 

Deputy  Director. 

(FR  Doc.  00-701  Filed  1-10-00;  8:45  am] 


summary:  The  Na 

Standards  and  Te  :hnology  (NIST)  and 

the  Bureau  of  Exp  ort  Administration 

(BXA)  and  the  Pal  ent  and  Trademark 

Office  (PTO),  Uni  ed  States  Department 

of  Commerce,  are  extending  for  15  days 

the  period  for  submitting  comments  on       bilung  code  3510-13-M 

the  proposed  rule  amending  the  ^ 

regulations  pertai  [ling  to  the 

implementation  a  f  the  Fastener  Quality 

Act.  NIST,  BXA,  <nd  PTO  are  granting 

this  extension  bas  ed  on  requests 

received  from  the  public  for  an 

extension  of  the  c^Jmment  period. 


must  be  received  no 
28.  2000. 

ADDRESSES:  Comments  must  be 
submitted  to  Dr.  Subhas  Malghan, 
Director's  Office,  Technology  Services, 
National  Institute  of  Standards  and 
Technology,  Mail  Stop  2000, 
Gaithersburg,  ME  20899-2000; 
telephone  number  (301)  975-4510. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhas  Malghan.jDirector's  Office, 
Technology  Services,  National  Institute 
of  Standards  and  Technology,  Mail  Stop 
2000,  Gaithersbutg,  MD  20899-2000; 
telephone  nvunb^  (301)  975-4510. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  15,  1999 


(64  FR  69969),  N 


proposed  change  1  to  their  existing 


ST,  BXA,  and  PTO 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-111119-99] 
RIN  1545-AX32 

Partnership  Mergers  and  Divisions 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  dociiment  contains 
proposed  regulations  on  the  tax 
consequences  of  partnership  mergers 
and  divisions.  The  proposed  regulations 
affect  partnerships  and  their  partners. 
This  document  dso  contains  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  April  10,  2000.  Requests  to 


speak  (with  outlines  of  oral  comments) 
at  the  public  hearing  scheduled  for  May 
4,  2000,  must  be  submitted  by  April  13, 
2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-111119-99), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (REG-111119-99), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/ 

tax regs/regslist.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regxilations,  Dan 
Carmody,  (202)  622-3080;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  LaNita 
VanDyke,  (202)  622-7180  (not  toll-fi«e 
numbers). 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  sections 
708,  743,  and  752  of  the  Income  Tax 
Regulations  (26  CFR  part  1)  regarding 
partnership  mergers  and  divisions. 

Partnership  Mergers 

Background 

Section  708(b)(2)(A)  provides  that  in 
the  case  of  a  merger  or  consolidation  of 
two  or  more  partnerships,  the  resulting 
partnership  is,  for  purposes  of  section 
708,  considered  the  continuation  of  any 
merging  or  consolidating  partnership 
whose  members  own  an  interest  of  more 
than  50  percent  in  the  capital  and 
profits  of  the  resulting  partnership. 
Section  1. 708-1  (b)(2)(i)  of  the  Income 
Tax  Regulations  provides  that  if  the 
resulting  partnership  can  be  considered 
a  continuation  of  more  than  one  of  the 
merging  partnerships,  the  resulting 
partnership  is  the  continuation  of  the 
partnership  that  is  credited  with  the 
contribution  of  the  greatest  dollar  value 
of  assets  to  the  resulting  partnership.  If 
none  of  the  members  of  the  merging 
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partnerships  own  more  than  a  50 
percent  interest  in  the  capital  and 
profits  of  the  resulting  partnership,  aU 
of  the  merged  partnerships  are 
considered  terminated,  and  a  new 
partnership  results.  The  taxable  years  of 
the  merging  partnerships  that  are 
considered  terminated  are  closed  under 
section  706(c). 

Although  section  708  and  the 
applicable  regulations  provide  which 
partnership  continues  when  two  or 
more  partnerships  merge,  the  statute 
and  regidations  do  not  prescribe  a  form 
for  the  partnership  merger.  (Often,  state 
merger  statutes  do  not  provide  a 
particular  form  for  a  partnership 
merger.)  In  revenue  rulings,  however, 
the  IRS  has  prescribed  the  form  of  a 
partnership  merger  for  Federal  income 
tax  purposes. 

hi  Rev.  Rul.  68-289  (1968-1  C.B.  314), 
three  existing  partnerships  (Pi,  P2,  and 
P3)  merged  into  one  partnership  with  P3 
continuing  under  section  708(b)(2)(A). 
The  revenue  ruling  holds  that  Pi  and 
P2,  the  two  terminating  partnerships, 
are  treated  as  having  contributed  all  of 
their  respective  assets  and  liabilities  to 
P3,  the  resulting  partnership,  in 
exchange  for  a  partnership  interest  in 
P3.  Pi  and  P2  are  considered  terminated 
and  the  partners  of  Pi  and  P2  receive 
interests  in  P3  with  a  basis  under 
section  732(b)  in  liquidation  of  Pi  and 
P2  (Assets-Over  Form).  Rev.  Rul.  77-458 
(1977-2  C.B.  220),  and  Rev.  Rul.  90-17 
(1990-1  C.B.  119),  also  follow  the 
Assets-Over  Form  for  a  partnership 
merger. 

Explanation  of  Provisions 

A.  Form  of  a  Partnership  Merger 

The  IRS  and  Treasury  are  aware  that 
taxpayers  may  accomplish  a  partnership 
merger  by  undertaking  transactions  in 
accordance  with  jurisdictional  laws  that 
follow  a  form  other  than  the  Assets-Over 
Form.  For  example,  the  terminating 
partnership  could  liquidate  by 
distributing  its  assets  and  liabilities  to 
its  partners  who  then  contribute  the 
assets  and  liabilities  to  the  resulting 
partnership  (Assets-Up  Form).  In 
addition,  the  partners  in  the  terminating 
partnership  could  transfer  their 
terminating  partnership  interests  to  the 
resulting  partnership  in  exchange  for 
resulting  partnership  interests,  and  the 
terminating  partnership  could  liquidate 
into  the  resulting  partnership  (Interest- 
Over  Form). 

In  the  partnership  incorporation  area, 
a  taxpayer's  form  generally  is  respected 
if  the  taxpayer  actually  undertakes, 
under  the  relevant  jurisdictional  law,  all 
the  steps  of  a  form  that  is  set  forth  in 
one  of  three  situations  provided  in  Rev. 


Rul.  84-111  (1984-2  C.B.  88).  The  three 
situations  that  Rev.  Rul.  84-111  sets 
forth  are  the  Assets-Over  Form,  Assets- 
Up  Form,  and  Interest-Over  Form.  Rev. 
Rul.  84-111  explains  that,  depending  on 
the  form  chosen  to  incorporate  the 
partnership,  the  adjusted  basis  and 
holding  periods  of  the  various  assets 
received  by  the  corporation  and  the 
adjusted  basis  and  holding  periods  of 
the  stock  received  by  the  former 
partners  can  vary.  Like  partnership 
incorporations,  each  form  of  a 
partnership  merger  has  potentially 
different  tax  consequences. 

Under  the  Assets-Up  Form,  partners 
could  recognize  gain  under  sections 
704(c)(1)(B)  and  737  (and  incur  state  or 
local  transfer  taxes)  when  the 
terminating  partnership  distributes  the 
assets  to  the  partners.  However,  imder 
the  Assets-Over  Form,  gain  under 
sections  704(c)(1)(B)  and  737  is  not 
triggered.  See  §§  1.704-4(c)(4)  and 
1.737-2(b).  Additionally,  under  the 
Assets-Up  Form,  because  the  adjusted 
basis  of  the  assets  contributed  to  the 
resulting  partnership  is  determined  first 
by  reference  to  section  732  (as  a  result 
of  the  liquidation)  and  then  section  723 
(by  virtue  of  the  contribution),  in  certain 
circiunstances,  the  adjusted  basis  of  the 
assets  contributed  may  not  be  the  same 
as  the  adjusted  basis  of  the  assets  in  the 
terminating  partnership.  These 
circiunstances  occur  if  the  partners' 
aggregate  adjusted  basis  of  their 
interests  in  the  terminating  partnership 
does  not  equal  the  terminating 
partnership's  adjusted  basis  in  its  assets. 
Under  the  Assets-Over  Form,  because 
the  resulting  partnership's  adjusted 
basis  in  the  assets  it  receives  is 
determined  solely  under  section  723, 
the  adjusted  basis  of  the  assets  in  the 
resulting  partnership  is  the  same  as  the 
adjusted  basis  of  the  assets  in  the 
terminating  partnership. 

The  regmations  propose  to  respect  the 
form  of  a  partnership  merger  for  Federal 
income  tax  purposes  if  the  partnerships 
undertake,  pursuant  to  the  laws  of  the 
applicable  jurisdiction,  the  steps  of 
either  the  Assets-Over  Form  or  the 
Assets-Up  Form.  (This  rule  applies  even 
if  none  of  the  merged  partnerships  are 
treated  as  continuing  for  Federal  income 
tax  purposes.)  Generally,  when 
partnerships  merge,  the  assets  move 
from  one  partnership  to  another  at  the 
entity  level,  or  in  other  words,  like  the 
Assets-Over  Form.  However,  if  as  part  of 
the  merger,  the  partnership  titles  the 
assets  in  the  partners'  names,  the 
proposed  regulations  treat  the 
transaction  under  the  Assets-Up  Form. 
If  partnerships  use  the  Interest-Over 
Form  to  accomplish  the  result  of  a 
merger,  the  partnerships  will  be  treated 


as  follov^ng  the  Assets-Over  Form  for 
Federal  income  tax  purposes. 

In  the  context  of  partnership 
incorporations.  Rev.  Rul.  84-111 
distinguishes  among  all  three  forms  of 
incorporation.  However,  with  respect  to 
the  Interest-Over  Form,  the  revenue 
ruling  respects  only  the  transferors' 
conveyances  of  partnership  interests, 
while  treating  the  receipt  of  the 
partnership  interests  by  the  transferee 
corporation  as  the  receipt  of  the 
partnership's  assets  (i.e.,  the  Assets-Up 
Form).  The  theory  for  this  result,  based 
largely  on  McCauslen  v.  Commissioner, 
45  T.C.  588  (1966),  is  that  the  transferee 
corporation  can  ordy  receive  assets 
since  it  is  not  possible,  as  a  sole 
member,  for  it  to  receive  and  hold 
interests  in  a  partnership  (i.e.,  a 
partnership  cannot  have  only  one 
member;  so,  the  entity  is  never  a 
partnership  in  the  hands  of  the 
transferee  corporation). 

Adherence  to  the  approach  followed 
in  Rev.  Rul.  84-111  creates  problems  in 
the  context  of  partnership  mergers  that 
are  not  present  with  respect  to 
partnership  incorporations.  Unlike  the 
corporate  ndes,  the  partnership  rules 
impose  certain  tax  results  on  partners 
based  upon  a  concept  that  matches  a 
contributed  asset  to  the  partner  that 
contributed  the  asset.  Sections  704(c) 
and  737  are  examples  of  such  rules.  The 
operation  of  these  rules  breaks  down  if 
the  partner  is  treated  as  contributing  an 
asset  that  is  different  from  the  asset  that 
the  partnership  is  treated  as  receiving. 

Given  that  the  hybrid  treatment  of  the 
Interest-Over  Form  transactions  utilized 
in  Rev.  Rul.  84-111  is  difficult  to  apply 
in  the  context  of  partnership  mergers, 
another  characterization  will  be  applied 
to  such  transactions.  The  Assets-Over 
Form  generally  will  be  preferable  for 
both  the  IRS  and  taxpayers.  For 
example,  when  partnerships  merge 
under  the  Assets-Over  Form,  gain  under 
sections  704(c)(1)(B)  and  737  is  not 
triggered.  Moreover,  the  basis  of  the 
assets  in  the  resulting  partnership  is  the 
same  as  the  basis  of  the  assets  in  the 
terminating  partnership,  even  if  the 
partners'  aggregate  adjusted  basis  of 
their  interests  in  the  terminating 
partnership  does  not  equal  the 
terminating  partnership's  adjusted  basis 
in  its  assets. 

If  partnerships  merge  under 
applicable  law  without  implementing  a 
form,  the  proposed  regidations  treat  the 
partnerships  as  following  the  Assets- 
Over  Form.  This  approach  is  consistent 
with  the  treatment  of  partnership  to 
corporation  elective  conversions  under 
the  check-the-box  regulations  and 
technical  terminations  under  section 
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assets. 


BXitir  g 
1.  Section  752  Ruvisions 

If  a  highly  lev*  raged  partnership  (the 
terminating  part  lership)  merges  with 
another  partners  lip  (the  resulting 

1  of  the  partners  in  the 
terminating  part  lership  could  recognize 
gain  because  of  <  ection  752  liability 
shifts.  Under  the  Assets-Over  Form,  the 
terminating  part  lership  becomes  a 
momentary  parti  ler  in  the  resulting 
partnership  whe  a  the  terminating 
partnership  contributes  its  assets  and 
liabilities  to  the  -esulting  partnership  in 
exchange  for  inti  (rests  in  the  resulting 
partnership.  If  tie  terminating 

momentary  partner  in 
the  resulting  partnership)  is  considered 
to  receive  a  deer  led  distribution  under 
section  752  (afte  r  netting  increases  and 
decreases  in  liab  ilities  under  §  1.752- 
1(0)  that  exceed  ;  the  terminating 
usted  basis  of  its 
interests  in  the  t  ^suiting  partnership, 
the  terminating  partnership  would 
recognize  gain  voider  section  731.  The 
terminating  part  lership's  gain  then 
would  be  alloca<  ed  to  each  partner  in 
the  terminating  )artnership  under 
section  704(b).  1 1  this  situation,  a 
partner  in  the  te  -minating  partnership 
could  recognize  gain  even  though  the 
partner's  adjust(  d  basis  in  its  resulting 
partnership  inte  'est  or  its  share  of 
partnership  liab  lities  in  the  resulting 
partnership  is  la  rge  enough  to  avoid  the 
recognition  of  g.in,  provided  that  the 
decreases  in  lial:  ilities  in  the 
terminating  part  nership  are  netted 
against  the  incre  ases  in  liabilities  in  the 
resulting  partne  ship. 

The  proposed  regulations  clarify  that 
when  two  or  mc  re  partnerships  merge 
under  the  Asset  i-Over  Form,  increases 
or  decreases  in  tartnership  liabilities 
associated  with  ;he  merger  are  netted  by 
the  partners  in  t  le  terminating 
partnership  and  the  resulting 
partnership  to  c  etermine  the  effect  of 
the  merger  undf  r  section  752.  The  IRS 
and  Treasury  cc  nsider  it  appropriate  to 
treat  the  merger  as  a  single  transaction 
for  determining  the  net  liability  shifts 
under  section  7  i2.  Therefore,  a  partner 
in  the  terminati  ig  partnership  will 


recognize  gain  on  the  contribution 
under  section  731  only  if  the  net  section 
752  deemed  distribution  exceeds  that 
partner's  adjusted  basis  of  its  interest  in 
the  resulting  partnership. 

2.  Buyout  of  a  Partner 

Another  adverse  tax  consequence  may 
occur  when  a  partner  in  the  terminating 
partnership  does  not  want  to  become  a 
partner  in  the  resulting  partnership  jmd 
would  like  to  receive  money  or  property 
instead  of  an  interest  in  the  resulting 
partnership.  Under  the  Assets-Over 
Form,  the  terminating  partnership  will 
not  recognize  gain  or  loss  under  section 
721  when  it  contributes  its  property  to 
the  resulting  partnership  in  exchange 
for  interests  in  the  resulting  partnership. 
However,  if,  in  order  to  facilitate  the 
buyout  of  the  exiting  partner,  the 
resulting  partnership  transfers  money  or 
other  consideration  to  the  terminating 
partnership  in  addition  to  the  resulting 
partnership  interests,  the  terminating 
partnership  may  be  treated  as  selling 
part  of  its  property  to  the  resulting 
partnership  under  section  707(a)(2)(B). 
Any  gain  or  loss  recognized  by  the 
terminating  partnership  generally  would 
be  allocated  to  all  the  partners  in  the 
terminating  partnership  even  though 
only  the  exiting  partner  would  receive 
the  consideration. 

The  IRS  and  Treasury  believe  that, 
under  certain  circumstances,  when 
partnerships  merge  and  one  partner 
does  not  become  a  partner  in  the 
resulting  partnership,  the  receipt  of  cash 
or  property  by  that  partner  should  be 
treated  as  a  sale  of  that  partner's  interest 
in  the  terminating  partnership  to  the 
resulting  partnership,  not  a  disguised 
sale  of  the  terminating  partnership's 
assets.  Accordingly,  the  proposed 
regulations  provide  that  if  the  merger 
agreement  (or  similar  dociunent) 
specifies  that  the  resulting  partnership 
is  purchasing  the  exiting  partner's 
interest  in  the  terminating  partnership 
and  the  amount  paid  for  the  interest,  the 
transaction  will  be  treated  as  a  sale  of 
the  exiting  partner's  interest  to  the 
resulting  partnership.  This  treatment 
will  apply  even  if  the  resulting 
partnership  sends  the  consideration  to 
the  terminating  partnership  on  behalf  of 
the  exiting  partner,  so  long  as  the 
designated  IcUiguage  is  used  in  the 
relevant  document. 

In  this  situation,  the  exiting  partner  is 
treated  as  selling  a  partnership  interest 
in  the  terminating  partnership  to  the 
resulting  partnership  (and  the  resulting 
partnership  is  treated  as  purchasing  the 
partner's  interest  in  the  terminating 
partnership)  immediately  prior  to  the 
merger.  Immediately  after  the  sale,  the 
resulting  partnership  becomes  a 


momentary  partner  in  the  terminating 
partnership.  Consequently,  the  resulting 
partnership  and  ultimately  its  partners 
(determined  prior  to  the  merger)  inherit 
the  exiting  partner's  capital  account  in 
the  terminating  partnership  and  any 
section  704(c)  liability  of  the  exiting 
partner.  If  the  terminating  partnership 
has  an  election  in  effect  under  section 
754  (or  makes  an  election  under  section 
754),  the  resulting  partnership  will  have 
a  special  basis  adjustment  regarding  the 
terminating  partnership's  property 
under  section  743.  The  proposed 
regulations  provide  that  the  resulting 
partnership's  basis  adjustments  under 
section  743  must  be  ultimately  allocated 
solely  to  the  partners  who  were  partners 
in  the  resulting  partnership  immediately 
before  the  merger;  the  adjustments  do 
not  affect  the  conunon  basis  of  the 
resulting  partnership's  assets. 

C.  Merger  as  Part  of  a  Larger 
Transaction 

The  proposed  regulations  provide  that 
if  the  merger  is  part  of  a  larger  series  of 
transactions,  and  the  substance  of  the 
larger  series  of  transactions  is 
inconsistent  with  following  the  form 
prescribed  for  the  merger,  the  form  may 
not  be  respected,  and  the  larger  series  of 
transactions  may  be  recast  in 
accordance  with  their  substance.  An 
example  illustrating  the  application  of 
this  rule  is  included  in  the  proposed 
regulations. 

D.  Measurement  of  Dollar  Value  of 
Assets 

As  discussed  above,  the  regulations 
currently  provide  that  in  a  merger  of 
partnerships,  if  the  resulting  partnership 
can  be  considered  a  continuation  of 
more  than  one  of  the  merging 
partnerships,  the  resulting  partnership 
is  the  continuation  of  the  partnership 
that  is  credited  with  the  contribution  of 
the  greatest  dollar  value  of  assets  to  the 
resulting  partnership.  Commentators 
have  questioned  whether  this  rule  refers 
to  the  gross  or  net  value  of  the  assets  of 
a  partnership.  The  proposed  regulations 
provide  that  the  value  of  assets  of  a 
partnership  is  determined  net  of  the 
partnership's  liabilities. 

E:  Effective  Date 

The  regulations  are  proposed  to  apply 
to  mergers  occurring  on  or  after  the  date 
final  regulations  are  published  in  the 
Federal  Register. 

Partnership  Divisions 

Background 

Section  708(b)(2)(B)  provides  that,  in 
the  case  of  a  division  of  a  partnership 
into  two  or  more  partnerships,  the 
resulting  partnerships  (other  than  any 
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resulting  partnership  the  members  of 
which  had  an  interest  of  50  percent  or 
less  in  the  capital  and  profits  of  the 
prior  partnership)  are  considered  a 
continuation  of  the  prior  partnership. 
Section  1. 708-1  (b)(2)(ii)  provides  that 
any  other  resulting  partnership  is  not 
considered  a  continuation  of  the  prior 
partnership  but  is  considered  a  new 
partnership.  If  the  members  of  none  of 
the  resulting  partnerships  owned  an 
interest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  prior 
partnership,  the  prior  partnership  is 
terminated.  Where  members  of  a 
partnership  that  has  been  divided  do 
not  become  members  of  a  resulting 
partnership  that  is  considered  a 
continuation  of  the  prior  partnership, 
such  partner's  interest  is  considered 
liquidated  as  of  the  date  of  the  division. 

Section  708(b)(2)(B)  and  the 
applicable  regulations  do  not  prescribe 
a  particular  form  "for  the  division 
involving  continuing  partnerships.  The 
IRS  has  not  addressed  in  published 
guidance  how  the  assets  and  liabilities 
of  the  prior  partnership  move  into  the 
resulting  partnerships.  Taxpayers 
generally  have  followed  either  the 
Assets-Over  Form  or  the  Assets-Up 
Form  for  partnership  divisions. 

Under  the  Assets-Over  Form,  the  prior 
partnership  transfers  certain  assets  to  a 
resulting  partnership  in  exchange  for 
interests  in  the  resulting  partnership. 
The  prior  partnership  then  immediately 
distributes  the  resulting  partnership 
interests  to  partners  who  are  designated 
to  receive  interests  in  the  resulting 
partnership. 

Under  the  Assets-Up  Form,  the  prior 
partnership  distributes  certain  assets  to 
some  or  all  of  its  partners  who  then 
contribute  the  assets  to  a  resulting 
partnership  in  exchange  for  interests  in 
the  resulting  partnership. 

Explanation  of  Provisions 

A.  Form  of  a  Partnership  Division 

As  with  partnership  mergers,  the  IRS 
and  Treasury  recognize  that  different  tax 
consequences  can  arise  depending  on 
the  form  of  the  partnership  division. 
Because  of  the  potential  different  tax 
results  that  could  occur  depending  on 
the  form  followed  by  the  partnership, 
the  regulations  propose  to  respect  for 
Federal  income  tax  purposes  the  form  of 
a  partnership  division  accomplished 
under  laws  of  the  applicable  jurisdiction 
if  the  partnership  undertakes  the  steps 
of  either  the  Assets-Over  Form  or  the 
Assets-Up  Form.  Thus,  the  same  forms 
allowed  for  partnership  mergers  will  be 
allowed  for  partnership  divisions. 

Generally,  an  entity  cannot  be 
classified  as  a  partnership  if  it  has  only 
one  member.  This  universally  has  been 


held  to  be  the  case  in  classifying 
transactions  where  interests  in  a 
partnership  are  transferred  to  a  single 
person,  so  that  the  partnership  goes  out 
of  existence.  McCauslen  v. 
Commissioner,  45  T.C.  588  (1966);  Rev. 
Rul.  99-6,  1999-6  I.R.B.  6;  Rev.  Rul. 
67-65,  1967-1  C.B.  168;  Rev.  Rul.  55- 
68,  1955-1  C.B.  372. 

However,  in  at  least  one  instance 
involving  the  contribution  of  assets  by 
an  existing  partnership  to  a  newly- 
formed  partnership,  regulations  have 
provided  that  the  momentary  existence 
of  the  new  partnership  will  be  respected 
for  Federal  income  tax  purposes.  See 
§  1.708-l(b){l)(iv).  Pursuant  to  the 
proposed  regulations,  under  the  Assets- 
Over  Form  of  a  partnership  division,  the 
prior  partnership's  momentary 
ownership  of  all  the  interests  in  a 
resulting  partnership  will  not  prevent 
the  resulting  partnership  from  being 
classified  as  a  partnership  on  formation. 

The  example  in  current  §  1.708- 
l(b)(2)(ii)  indicates  that  when  a 
partnership  is  not  considered  a 
continuation  of  the  prior  partnership 
under  section  708(b)(2)(B)  (partnership 
considered  a  new  partnership  under 
current  §  1.708-l(b)(2)(ii)),  the  new 
partnership  is  created  under  the  Assets- 
Up  Form.  The  regulations  propose  to 
modify  this  result  and  provide  examples 
illustrating  that  partnerships  can  divide 
and  create  a  new  partnership  under 
either  the  Assets-Over  Form  or  the 
Assets-Up  Form. 

Consistent  with  partnership  mergers, 
if  a  partnership  divides  using  a  form 
other  than  the  two  prescribed,  it  will  be 
treated  as  undertaking  the  Assets-Over 
Form. 

These  proposed  regulations  use  four 
terms  to  describe  the  form  of  a 
partnership  division.  Two  of  these 
terms,  prior  partnership  and  resulting 
partnership,  describe  partnerships  that 
exist  under  the  applicable  jurisdictional 
law.  The  prior  partnership  is  the 
partnership  that  exists  under  the 
applicable  jurisdictional  law  before  the 
division,  and  the  resulting  partnerships 
are  the  partnerships  that  exist  under  the 
applicable  jurisdictional  law  after  the 
division.  The  other  two  terms,  divided 
partnership  and  recipient  partnership, 
are  Federal  tax  concepts.  A  divided 
partnership  is  a  partnership  that  is 
treated,  for  Federal  income  tax 
purposes,  as  transferring  assets  in 
connection  with  a  division,  and  a 
recipient  partnership  is  a  partnership 
that  is  treated,  for  Federal  income  tax 
purposes,  as  receiving  assets  in 
connection  with  a  division.  The  divided 
partnership  must  be  a  continuation  of 
the  prior  partnership.  Although  the 
divided  partnership  is  considered  one 
continuing  partnership  for  Federal 


income  tax  purposes,  it  may  actually  be 
two  different  partnerships  under  the 
applicable  jurisdictional  law  (i.e.,  the 
prior  partnership  and  a  different 
resulting  partnership  that  is  considered 
a  continuation  of  the  prior  partnership 
for  Federal  income  tax  purposes). 

Finally,  because  in  a  formless  division 
it  generally  will  be  unclear  which 
partnership  should  be  treated,  for 
Federal  income  tax  piu"poses,  as 
transferring  assets  (i.e.,  the  divided 
partnership)  to  another  partnership  (i.e., 
the  recipient  partnership)  where  more 
than  one  partnership  is  a  continuation 
of  the  prior  partnership,  the  proposed 
regulations  provide  that  the  continuing 
resulting  partnership  with  the  assets 
having  the  greatest  fair  market  value 
(net  of  liabilities)  will  be  treated  as  the 
divided  partnership.  This  issue  also  is 
presenf  where  the  partnership  that,  in 
form,  transfers  assets  is  not  a 
continuation  of  the  prior  partnership, 
but  more  than  one  of  the  other  resulting 
partnerships  are  continuations  of  the 
prior  partnership.  The  same  rule  applies 
to  these  situations. 

B.  Consequences  under  Sections 
704(c)(1)(B)  and  737 

Gain  under  sections  704(c)(1)(B)  and 
737  may  be  triggered  when  section 
704(c)  property  or  substituted  section 
704(c)  property  is  distributed  to  certain 
partners.  These  rules  often  will  be 
implicated  in  the  context  of  partnership 
divisions. 

Where  a  division  is  accomplished  in 
a  transaction  that  is  taxed  in  accordance 
with  the  Assets-Over  Form,  the 
partnership  interest  in  the  recipient 
partnership  will  be  treated  as  a  section 
704(c)  asset  to  the  extent  that  the 
interest  is  received  by  the  divided 
partnership  in  exchange  for  section 
704(c)  property.  Section  1.704-4(d)(l). 
Accordingly,  the  distribution  of  the 
partnership  interests  in  the  recipient 
partnership  by  the  divided  partnership 
generally  will  trigger  section 
704(c)(1)(B)  where  the  interests  in  the 
recipient  partnership  are  received  by  a 
partner  of  the  divided  partnership  other 
than  the  partner  who  contributed  the 
section  704(c)  property  to  the  divided 
partnership.  In  addition,  section  737 
may  be  triggered  if  a  partner  who 
contributed  section  704(c)  propert}'  to 
the  divided  partnership  receives  an 
interest  in  the  recipient  partnership  that 
is  not  attributable  to  the  section  704(c) 
property. 

Where  a  division  is  accomplished 
under  the  Assets-Up  Form,  assets  are 
distributed  directly  to  the  partners  who 
will  hold  interests  in  the  recipient 
partnership.  The  distribution  could 
trigger  section  704(c)(1)(B)  or  737 
depending  on  the  identity  of  the 
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date  final  regulations  are  published  in 
the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  the  Department  of  Treasury 
specifically  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  4,  2000,  beginning  at  10  a.m.. 
in  room  2615.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues.  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  must  submit  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
April  13,  2000. 


A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  information:  The  principal 
author  of  these  regulations  is  Mary  Beth 
Collins,  Office  of  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.708-1  is  amended  as 
follows: 

1 .  Paragraph  (b)  is  amended  by 
removing  paragraph  (b)(2)  and  by 
redesignating  each  paragraph  listed  in 
the  first  column  of  the  following  table 
as  the  paragraph  listed  in  the  second 
column: 


Old  paragraph 

Redesignated 
paragraph 

(b)(1)(i)  

(b)(1)(i)(a) 

(bM1)(i)(b) 

(b)(1) 

(b)(1)(i) 

(b)(1)(ii) 

(b)(1)(ii)  

(b)(1)(iii) 

(b)(l)(iii)(a)  

(b)(1)(iiiKW  

(b)(2) 
(b)(3) 
(b)(3)(i) 
(b)(3)(ii) 

(b)(1)(iv)  

(b)(1)(v)  

(b)(4) 
(b)(5) 

2.  Paragraphs  (c)  and  (d)  are  added  to 
read  as  follows:   . 

§  1 .708-1    Continuation  of  partnership. 

***** 

(c)  Merger  or  consolidation — (1) 
General  rule.  If  two  or  more 
partnerships  merge  or  consolidate  into 
one  partnership,  the  resulting 
partnership  shall  be  considered  a 
continuation  of  the  merging  or 
consolidating  partnership  the  members 
of  which  own  an  interest  of  more  than 
50  percent  in  the  capital  and  profits  of 
the  resulting  partnership.  If  the  resulting 
partnership  can,  under  the  preceding 
sentence,  be  considered  a  continuation 
of  more  than  one  of  the  merging  or 
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consolidating  partnerships,  it  shall, 
unless  the  Commissioner  permits 
otherwise,  be  considered  the 
continuation  of  that  partnership  which 
is  credited  with  the  contribution  of 
assets  having  the  greatest  fair  market 
value  (net  of  liabilities)  to  the  resulting 
partnership.  Any  other  merging  or 
consolidating  partnerships  shall  be 
considered  as  terminated.  If  the 
members  of  none  of  the  merging  or 
consolidating  partnerships  have  an 
interest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  resulting 
partnership,  all  of  the  merged  or 
consolidated  partnerships  are 
terminated,  and  a  new  partnership 
results.  The  taxable  years  of  such 
merging  or  consolidating  partnerships 
which  are  considered  terminated  shall 
be  closed  in  accordance  with  the 
provisions  of  section  706(c),  and  such 
partnerships  shall  file  their  returns  for 
a  taxable  year  ending  upon  the  date  of 
termination,  i.e.,  the  date  of  merger  or 
consolidation.  The  resulting  partnership 
shall  file  a  return  for  the  taxable  year  of 
the  merging  or  consolidating 
partnership  that  is  considered  as 
continuing.  The  return  shall  state  that 
the  resulting  partnership  is  a 
continuation  of  such  merging  or 
consolidating  partnership  and  shall 
include  the  names  and  addresses  of  the 
merged  or  consolidated  partnerships. 
The  respective  distributive  shares  of  the 
partners  for  the  periods  prior  to  and 
subsequent  to  the  date  of  merger  or 
consolidation  shall  be  shown  as  a  part 
of  the  return. 

(2)  Form  of  a  merger  or 
consolidation — (i)  Assets-over  form. 
When  two  or  more  partnerships  merge 
or  consolidate  into  one  partnership 
under  the  applicable  jurisdictional  law 
without  undertaking  a  form  for  the 
merger  or  consolidation,  or  undertake  a 
form  for  the  merger  or  consolidation 
that  is  not  described  in  paragraph 
(c)(2)(ii)  of  this  section,  any  merged  or 
consolidated  partnership  that  is 
considered  terminated  under  paragraph 
(c)(1)  of  this  section  is  treated  as 
undertaking  the  assets-over  form  for 
Federal  income  tax  purposes.  Under  the 
assets-over  form,  the  merged  or 
consolidated  partnership  that  is 
considered  terminated  under  paragraph 
(c)(1)  of  this  section  contributes  all  of  its 
assets  and  liabilities  to  the  resulting 
partnership  in  exchange  for  an  interest 
in  the  resulting  partnership;  and, 
immediately  thereafter,  the  terminated 
partnership  distributes  interests  in  the 
resulting  partnership  to  its  partners  in 
liquidation  of  the  terminated 
partnership. 

(ii)  Assets-up  form.  Despite  the 
partners'  transitory  ownership  of  the 


terminated  partnership's  assets  and 
liabilities,  the  form  of  a  partnership 
merger  or  consolidation  will  be 
respected  for  Federal  income  tax 
purposes  if  the  merged  or  consolidated 
partnership  that  is  considered 
terminated  under  paragraph  (c)(1)  of 
this  section  distributes  its  assets  and 
liabilities  to  its  partners  in  liquidation 
of  the  partners'  interests  in  the 
terminated  partnership;  and, 
immediately  thereafter,  the  partners  in 
the  terminated  partnership  contribute 
the  distributed  assets  and  liabilities  to 
the  resulting  partnership  in  exchange 
for  interests  in  the  resulting  partnership. 

(3)  Sale  of  an  interest  in  the  merging 
or  consolidating  partnership.  In  a 
transaction  characterized  under  the 
assets-over  form,  a  sale  of  an  interest  in 
the  terminated  partnership  to  the 
resulting  partnership  that  occurs  as  part 
of  a  merger  or  consolidation  under 
section  708(b)(2)(A),  as  described  in 
paragraph  (c)(2)(i)  of  this  section,  will 
be  respected  as  a  sale  of  a  partnership 
interest  if  the  merger  agreement  (or 
similar  document)  specifies  that  the 
resulting  partnership  is  purchasing 
interests  from  a  particular  partner  in  the 
merging  or  consolidating  partnership 
and  the  consideration  that  is  transferred 
for  each  interest  sold.  See  section  741 
and  §  1.741-1  for  determining  the 
selling  partner's  gain  or  loss  on  the  sale 
or  exchange  of  the  partnership  interest. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraphs  (c)(1) 
through  (3)  of  this  section: 

Example  1.  Partnership  AB.  in  whose 
capital  and  profits  A  and  B  each  own  a  50- 
percent  interest,  and  partnership  CD,  in 
whose  capital  and  profits  C  and  D  each  own 
a  50-percent  interest,  merge  on  September  30. 
1999,  and  form  partnership  ABCD.  Partners 
A,  B,  C,  and  D  are  on  a  calendar  year,  and 
partnership  AB  and  partnership  CD  are  also 
on  a  calendar  year.  After  the  merger,  the 
partners  have  capital  and  profits  interests  as 
follows:  A,  30  percent;  B,  30  percent;  C,  20 
percent;  and  D,  20  percent.  Since  A  and  B 
together  own  an  interest  of  more  than  50 
percent  in  the  capital  and  profits  of 
partnership  ABCD,  such  partnership  shall  be 
considered  a  continuation  of  partnership  AB 
and  shall  continue  to  file  returns  on  a 
calendar  year  basis.  Since  C  and  D  own  an 
interest  of  less  than  50  percent  in  the  capital 
and  profits  of  partnership  ABCD,  the  taxable 
year  of  partnership  CD  closes  as  of  September 

30,  1999,  the  dale  of  the  merger,  and 
partnership  CD  is  terminated  as  of  that  date. 
Partnership  ABCD  is  required  to  file  a  return 
for  the  taxable  year  January  1  to  December 

31,  1999.  indicating  thereon  that,  until 
September  30, 1999,  it  was  partnership  AB. 
Partnership  CD  is  required  to  file  a  return  for 
its  final  taxable  year,  January  1  through 
September  30,  1999. 

Example  2.  (i)  Partnership  X.  in  whose 
capital  and  profits  A  owns  a  40-percent 


interest  and  B  owns  a  60-percent  interest, 
and  partnership  Y.  in  whose  capital'and 
profits  B  owns  a  60-percent  interest  and  C 
owns  a  40-percent  interest,  merge  on 
September  30.  1999.  The  dollar-value  of  the 
partnership  X  assets  (net  of  liabilities)  is 
SIOOX,  and  the  dollar-value  of  the 
partnership  Y  assets  (net  of  liabilities)  is 
S200X.  The  merger  is  accomplished  under 
state  law  by  partnership  Y  contributing  its 
assets  and  liabilities  to  partnership  X  in 
exchange  for  interests  in  partnership  X,  with 
partnership  Y  then  liquidating,  distributing 
interests  in  partnership  X  to  B  and  C. 

(ii)  B,  a  partner  in  both  partnerships  prior 
to  the  merger,  owns  a  greater  than  50-percent 
interest  in  the  resulting  partnership  following 
the  merger.  Accordingly,  because  the  dollar- 
value  of  partnership  Y's  assets  (net  of 
liabilities)  was  greater  than  that  of 
partnership  X's,  under  paragraph  (c)(1)  of 
this  section,  X  will  be  considered  to 
terminate  in  the  merger.  As  a  result,  even 
though,  for  state  law  purposes,  the 
transaction  was  undertaken  with  partnership 
Y  contributing  its  assets  and  liabilities  to 
partnership  X  and  distributing  interests  in 
partnership  X  to  its  partners,  pursuant  to 
paragraph  (c)(2){i)  of  this  section,  for  Federal 
income  tax  purposes,  the  transaction  will  be 
treated  as  if  partnership  X  contributed  its 
assets  to  partnership  Y  in  exchange  for. 
interests  in  partnership  Y  and  then 
liquidated,  distributing  interests  in 
partnership  Y  to  A  and  B. 

Example  3.  (i)  Partnership  X  and 
partnership  Y  merge  when  the  partners  of 
partnership  X  transfer  their  partnership  X 
interests  to  partnership  Y  in  exchange  for 
partnership  Y  interests.  Immediately 
thereafter,  partnership  X  liquidates  into 
partnership  Y.  The  resulting  partnership  is 
considered  a  continuation  of  partnership  Y. 
and  partnership  X  is  considered  terminated. 

(ii)  The  partnerships  are  treated  as 
undertaking  the  assets-over  form  described  in 
paragraph  (c){2)(i)  of  this  section  because  the 
partnerships  undertook  a  form  that  is  not  the 
assets-up  form  described  in  paragraph 
(c)(2)(ii)  of  this  section.  Accordingly,  for 
Federal  income  tax  purposes,  partnership  X 
is  deemed  to  contribute  its  assets  and 
liabilities  to  partnership  Y  in  ^xchange  for 
interests  in  partnership  Y;  and,  immediately 
thereafter,  partnership  X  is  deemed  to  have 
distributed  the  interests  in  partnership  Y  to 
its  partners  in  liquidation  of  their  interests  in 
partnership  X. 

Example  4.  (i)  A.  B,  and  C  are  partners  in 
partnership  X.  D,  E,  and  F  are  partners  in 
Partnership  Y.  Partnership  X  and  partnership 

Y  merge  within  the  meaning  of  section 
708(b)(2)(A),  and  the  resulting  partnership  is 
considered  a  continuation  of  partnership  Y. 
Partnership  X  is  considered  terminated. 
Under  state  law,  partnerships  X  and  Y 
undertake  the  assets-over  form  of  paragraph 
(c)(2)(i)  of  this  section  to  accomplish  the 
partnership  merger.  C  does  not  want  to 
become  a  partner  in  partnership  Y.  and 
partnership  X  does  not  have  the  resources  to 
buy  C"s  interest  before  the  merger.  C. 
partnership  X.  and  partnership  Y  enter  into 
an  agreement  that  specifies  that  partnership 

Y  will  purchase  C's  interest  in  partnership  X 
for  $150  immediately  before  the  merger.  As 
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Example.  A,  B,  and  C  are  equal  partners  in 
partnership  ABC.  ABC  holds  no  section 
704(c)  property.  D  and  E  are  equal  partners 
in  partnership  DE.  B  and  C  want  to  exchange 
their  interest  in  ABC  for  all  of  the  interests 
in  DE.  However,  rather  than  exchanging 
partnership  interests,  DE  merges  with  ABC 
by  undertaking  the  assets-up  form  described 
in  paragraph  (c)(2)(ii)  of  this  section,  with  D 
and  E  receiving  title  to  the  DE  assets  and  then 
contributing  the  assets  to  ABC  in  exchange 
for  interests  in  ABC.  As  part  of  a  prearranged 
transaction,  the  assets  acquired  from  DE  are 
contributed  to  a  new  partnership,  and  the 
interests  in  the  new  partnership  are 
distributed  to  B  and  C  in  complete 
liquidation  of  their  interests  in  ABC.  The 
merger  and  division  in  this  example 
represent  a  series  of  transactions  that  in 
substance  are  an  exchange  of  interests  in 
ABC  for  interests  in  DE.  Even  though 
paragraph  (c)(2)(ii)  of  this  section  provides 
that  the  form  of  a  merger  will  be  respected 
for  Federal  income  tax  purposes  if  the  steps 
prescribed  under  the  asset-up  form  are 
followed,  and  paragraph  (d)(2)(i)  of  this 
section  provides  a  form  that  will  be  followed 
for  Federal  income  tax  purposes  in  the  case 
of  partnership  divisions,  these  forms  will  not 
be  respected  for  Federal  income  tax  purposes 
under  these  facts,  and  the  transactions  will 
be  recast  in  accordance  with  their  substance 
as  a  taxable  exchange  of  interests  in  ABC  for 
interests  in  DE. 

(6)  Effective  date.  This  paragraph  (c) 
is  applicable  to  partnership  mergers 
occurring  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

(d)  Division  of  a  partnership — (1) 
General  rule.  Upon  the  division  of  a 
partnership  into  two  or  more 
partnerships,  any  resulting  partnership 
(as  defined  in  paragraph  (d)(3)(iv)  of  this 
section)  or  resulting  partnerships  shall 
be  considered  a  continuation  of  the 
prior  partnership  (as  defined  in 
paragraph  (d){3)(ii)  of  this  section)  if  the 
members  of  the  resulting  partnership  or 
partnerships  had  an  interest  of  more 
than  50  percent  in  the  capital  and 
profits  of  the  prior  partnership.  Any 
other  resulting  partnership  will  not  be 
considered  a  continuation  of  the  prior 
partnership  but  will  be  considered  a 
new  partnership.  If  the  members  of  none 
of  the  resulting  partnerships  owned  an 
interest  of  more  than  50  percent  in  the 
capital  and  profits  of  the  prior 
partnership,  none  of  the  resulting 
partnerships  will  be  considered  a 
continuation  of  the  prior  partnership 
and  the  prior  partnership  will  be 
considered  to  have  terminated.  Where 
members  of  a  partnership  which  has 
been  divided  into  two  or  more 
partnerships  do  not  become  members  of 
a  resulting  pjirtnership  which  is 
considered  a  continuation  of  the  prior 
partnership,  such  partner's  interests 
shall  be  considered  liquidated  as  of  the 
date  of  the  division.  The  resulting 
partnership  that  is  regarded  as 


continuing  shall  file  a  return  for  the 
taxable  year  of  the  partnership  that  has 
been  divided.  The  return  shall  state  that 
the  partnership  is  a  continuation  of  the 
prior  partnership  and  shall  set  forth 
separately  the  respective  distributive 
shares  of  the  partners  for  the  periods 
prior  to  and  subsequent  to  the  date  of 
division. 

(2)  Form  of  a  division — (i)  Assets-over 
form.  When  a  partnership  divides  into 
two  or  more  partnerships  under 
applicable  jurisdictional  law  without 
imdertaking  a  form  for  the  division,  or 
imdertakes  a  form  that  is  not  described 
in  paragraph  (d)(2)(ii)  of  this  section,  the 
transaction  will  be  characterized  under 
the  assets-over  form  for  Federal  income 
tax  ptuposes. 

(A)  Assets-over  form  where  at  least 
one  resulting  partnership  is  a 
continuation  of  the  prior  partnership.  In 
a  division  under  the  assets-over  form 
where  at  least  one  resulting  partnership 
is  a  continuation  of  the  prior 
partnership,  the  divided  partnership  (as 
defined  in  paragraph  (d)(3)(i)  of  this 
section)  contributes  certain  assets  and 
liabilities  to  a  recipient  partnership  (as 
defined  in  paragraph  (d)(3)(iv)  of  this 
section)  or  recipient  partnerships  in 
exchange  for  interests  in  such  recipient 
partnership  or  partnerships;  and, 
immediately  thereafter,  distributes  the 
interests  in  such  recipient  partnership 
or  partnerships  to  some  or  all  of  its 
partners  in  partial  or  complete 
liquidation  of  the  partners'  interests  in 
the  divided  partnership. 

(B)  Assets-over  form  where  none  of 
the  resulting  partnerships  is  a 
continuation  of  the  prior  partnership.  In 
a  division  under  the  assets-over  form 
where  none  of  the  resulting  partnerships 
is  a  continuation  of  the  prior 
partnership,  the  prior  partnership  will 
be  treated  as  contributing  all  of  its  assets 
and  liabilities  to  new  resulting 
partnerships  in  exchange  for  interests  in 
the  resulting  partnerships;  and, 
immediately  thereafter,  the  prior 
partnership  will  be  treated  as 
liquidating  by  distributing  the  interests 
in  the  new  resulting  partnerships  to  the 
prior  partnership's  partners. 

(ii)  Assets-up  form — (A)  Assets-up 
form  where  the  partnership  distributing 
assets  is  a  continuation  of  the  prior 
partnership.  Despite  the  partners' 
transitory  ownership  of  some  of  the 
prior  partnership's  assets  and  liabilities, 
the  form  of  a  partnership  division  will 
be  respected  for  Federal  income  tax 
purposes  if  the  divided  partnership, 
which  by  definition  is  a  continuing 
partnership,  distributes  certain  assets 
and  liabilities  to  some  or  all  of  its 
partners  in  partial  or  complete 
liquidation  of  the  partners'  interests  in 
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the  divided  partnership;  and, 
immediately  thereafter,  such  partners 
contribute  the  distributed  assets  and 
liabilities  to  a  recipient  partnership  or 
partnerships  in  exchange  for  interests  in 
such  recipient  partnership  or 
partnerships. 

(B)  Assets-up  form  where  none  of  the 
resulting  partnerships  are  a 
continuation  of  the  prior  partnership.  If 
none  of  the  resulting  partnerships  are  a 
continuation  of  the  prior  partnership, 
then  despite  the  partners'  transitory 
ownership  of  some  or  all  of  the  prior 
partnership's  assets  and  liabilities,  the 
form  of  a  partnership  division  will  be 
respected  for  Federal  income  tax 
purposes  if  the  prior  partnership 
distributes  certain  assets  and  liabilities 
to  some  or  all  of  its  partners  in  partial 
or  complete  liquidation  of  the  partners' 
interests  in  the  prior  partnership;  and, 
inunediately  thereafter,  such  partners 
contribute  the  distributed  assets  and 
liabilities  to  a  residting  partnership  or 
partnerships  in  exchange  for  interests  in 
such  resulting  partnership  or 
partnerships.  If  the  prior  partnership 
does  not  liquidate  under  the  applicable 
jurisdictional  law,  then  with  respect  to 
the  assets  and  liabilities  that,  in  form, 
are  not  transferred  to  a  new  resulting 
partnership,  the  prior  partnership  will 
be  treated  as  transferring  these  assets 
and  liabilities  to  a  new  resulting 
partnership  under  the  assets  over  form 
described  in  paragraph  (d)(2l(i)(B)  of 
this  section. 

(3)  Definitions — (i)  Divided 
partnership — For  purposes  of  paragraph 
(d)  of  this  section,  the  divided 
partnership  is  the  partnership  which  is 
treated,  for  Federal  income  tax 
purposes,  as  transferring  the  assets  and 
liabilities  to  the  recipient  partnership  or 
partnerships,  either  directly  (under  the 
assets-over  form)  or  indirectly  (under 
the  assets-up  form).  If  the  resulting 
partnership  that,  in  form,  transferred  the 
assets  and  liabilities  in  connection  with 
the  division  is  a  continuation  of  the 
prior  partnership,  then  such  resulting 
partnership  will  be  treated  as  the 
divided  partnership.  If  a  partnership 
divides  into  two  or  more  partnerships 
and  only  one  of  the  resulting 
partnerships  is  a  continuation  of  the 
prior  partnership,  then  the  resulting 
partnership  that  is  a  continuation  of  the 
prior  partnership  will  be  treated  as  the 
divided  partnership.  If  a  partnership 
divides  into  two  or  more  partnerships 
without  undertaking  a  form  for  the 
division  that  is  recognized  under 
paragraph  (d)(2)  of  this  section,  or  if  the 
resulting  partnership  that  had,  in  form, 
transferred  assets  and  liabilities  is  not 
considered  a  continuation  of  the  prior 
partnership,  and  more  than  one 


resulting  partnership  is  considered  a 
continuation  of  the  prior  partnership, 
the  continuing  resulting  partnership 
with  the  assets  having  the  greatest  fair 
market  value  (net  of  liajiilities)  will  be 
treated  as  the  divided  partnership. 

(ii)  Prior  partnership — For  piuposes  of 
paragraph  (d)  of  this  section,  the  prior 
partnership  is  the  partnership  subject  to 
division  that  exists  under  applicable 
jurisdictional  law  before  the  division. 

(iii)  Recipient  partnership — For 
purposes  of  paragraph  (d)  of  this 
section,  a  recipient  partnership  is  a 
partnership  that  is  treated  as  receiving, 
for  Federal  income  tax  purposes,  assets 
and  liabilities  fi-om  a  divided 
partnership,  either  directly  (under  the 
assets-over  form)  or  indirectly  (under 
the  assets-up  form). 

(iv)  Resulting  partnership — For 
purposes  of  paragraph  (d)  of  this 
section,  a  resulting  partnership  is  a 
partnership  resulting  from  the  division 
that  exists  under  applicable 
jurisdictional  law  after  the  division.  For 
example,  where  a  prior  partnership 
divides  into  two  partnerships,  both 
partnerships  existing  after  the  division 
are  resulting  partnerships. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraphs  (d)(1), 
(2),  and  (3)  of  this  section: 

Example  1.  Partnership  ABCD  is  in  the  real 
estate  and  insurance  business.  A  owns  a  40- 
percent  interest,  and  B,  C,  and  D  each  owns 
a  20-percent  interest,  in  the  capital  and 
profits  of  the  partnership.  The  partnership 
and  the  partners  report  their  income  on  a 
calendar  year.  They  agree  to  separate  the  real 
estate  and  insurance  business  as  of  November 
1,  1999.  and  to  form  two  partnerships; 
partnership  AB  to  take  over  the  real  estate 
business,  and  partnership  CD  to  take  over  the 
insurance  business.  Because  m^tmbers  of 
resulting  partnership  AB  owned  more  than  a 
50-percent  interest  in  the  capital  and  profits 
of  partnership  ABCD  (A,  40  percent,  and  B, 
20  percent),  partnership  AB  shall  be 
considered  a  continuation  of  partnership 
ABCD.  Partnership  AB  is  required  to  file  a 
return  for  the  taxable  year  January  1  to 
December  31. 1999,  indicating  thereon  that 
until  November  1, 1999,  it  was  partnership 
ABCD.  Partnership  CD  is  considered  a  new 
partnership  formed  on  November  1,  1999. 
and  is  required  to  file  a  return  for  the  taxable 
year  it  adopts  pursuant  to  section  706(b)  and 
the  applicable  regulations. 

Example  2.  (i)  Partnership  ABCD  owns 
properties  W,  X,  Y.  and  Z,  and  divides  into 
partnership  AB  and  partnership  CD.  Under 
paragraph  (d)(1)  of  this  section,  partnership 
AB  is  considered  a  continuation  of 
partnership  ABCD  and  partnership  CD  is 
considered  a  new  partnership.  Partnership 
ABCD  distributes  property  Y  to  C  and  titles 
property  Y  in  C's  name.  Partnership  ABCD 
distributes  property  Z  to  D  and  titles  property 
Z  in  D's  name.  C  and  D  then  contribute 
properties  Y  and  Z.  respectively,  to 
partnership  CD  in  exchange  for  interests  in 


partnership  CD.  Properties  W  and  X  remain 
in  partnership  AB. 

(ii)  Under  paragraph  (d)(2)(ii)  of  this 
section,  partnership  ABCD  will  be  treated  as 
following  the  assets-up  form  for  Federal 
income  tax  purposes. 

Example  3.  (i)  Partnership  ABCD  owns 
three  parcels  of  property:  property  X.  with  a 
value  of  $500;  property  Y,  with  a  value  of 
$300;  and  property  Z,  with  a  value  of  $200. 
A  and  B  each  own  a  40-percent  interest  in 
the  capital  and  profits  of  partnership  ABCD. 
and  C  and  D  each  own  a  10  percent  interest 
in  the  capital  and  profits  of  partnership 
ABCD.  On  November  1. 1999,  partnership 
ABCD  divides  into  three  partnerships  (ABl, 
AB2,  and  CD)  by  contributing  property  X  to 
a  newly  formed  partnership  (ABl)  and 
distributing  all  interests  in  such  partnership 
to  A  and  B  as  equal  partners,  and  by 
contributing  property  Z  to  a  newly  formed 
partnership  (CD)  and  distributing  all  interests 
in  such  partnership  to  C  and  D  as  equal 
partners  in  exchange  for  all  of  their  interests 
in  partnership  ABCD. 

(ii)  Partnerships  ABl  and  AB2  both  are 
considered  a  continuation  of  partnership 
ABCD.  while  partnership  CD  is  considered  a 
new  partnership  formed  on  November  1 , 
1999.  Under  paragraph  (d)(2)(i)(A)  of  this 
section,  partnership  ABCD  will  be  treated  as 
following  the  assets-over  form,  with 
partnership  ABCD  contributing  property  X  to 
partnership  ABl  and  property  Z  to 
partnership  CD.  and  distributing  the  interests 
in  such  partnerships  to  the  designated 
partners. 

Example  4.  (i)  The  facts  are  the  same  as  in 
example  3,  except  that  partnership  ABCD 
divides  into  three  partnerships  by  operation 
of  state  law,  without  undertaking  a  form. 

(ii)  Under  the  last  sentence  of  paragraph 
(d)(3)(i)  of  this  section,  partnership  ABl  will 
be  treated  as  the  resulting  partnership  that  is 
the  divided  partnership.  Under  paragraph 
(d)(2)(i)(A)  of  this  section,  partnership  ABCD 
will  be  treated  as  following  the  assets-over 
form,  with  partnership  ABCD  contributing 
property  Y  to  partnership  AB2  and  property 
Z  to  partnership  CD,  and  distributing  tlie 
interests  in  such  partnerships  to  the 
designated  partners. 

Example  5.  (i)  The  facts  are  the  same  as  in 
example  3,  except  that  partnership  ABCD 
divides  into  three  partnerships  by 
contributing  property  X  to  newly-formed 
partnership  ABl  and  property  Y  to  newly- 
formed  partnership  AB2  and  distributing  all 
interests  in  each  partnership  to  A  and  B  in 
exchange  for  all  of  their  interests  in 
partnership  ABCD. 

(ii)  Because  resulting  partnership  CD  is  not 
a  continuation  of  the  prior  partnership 
(partnership  ABCD),  partnership  CD  cannot 
be  treated,  for  Federal  income  tax  purposes, 
as  the  partnership  that  transferred  assets  (i.e.. 
the  divided  partnership),  but  instead  must  be 
treated  as  a  recipient  partnership.  Under  the 
last  sentence  of  paragraph  (d)(3)(i)  of  this 
section,  partnership  ABl  will  be  treated  as 
the  resulting  partnership  that  is  the  divided 
partnership.  Under  paragraph  (d)(2)(i)(A)  of 
this  section,  partnership  ABCD  will  be 
treated  as  following  the  assets-over  form, 
with  partnership  ABCD  contributing  property 
Y  to  partnership  AB2  and  property  Z  to 
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§  1 .743-1    Optional  adjustment  to  basis  of 
partnership  property. 

***** 

(h)*  *  * 

(1)  *  *  *  When  a  resulting 
partnership  that  is  considered  a 
continuation  of  a  merged  or 
consolidated  partnership  under  section 
708(b)(2)(A)  has  a  basis  adjustment  in 
property  held  by  the  merged  or 
consolidated  partnership  that  is 
considered  terminated  under  §  1.708- 
1(c)(1)  (as  a  result  of  the  resulting 
partnership  acquiring  an  interest  in 
such  merged  or  consolidated 
partnership,  see  §  1.708-l(c)(3)).  the 
resulting  partnership  will  continue  to 
have  the  same  basis  adjustments  with 
respect  to  property  distributed  (see 
§  1.708-l(c)(4),  Example  4(v))  by  the 
terminated  partnership  to  the  resulting 
partnership,  regardless  of  whether  the 
resulting  partnership  makes  a  section 
754  election.  The  portion  of  the 
resulting  partnership's  adjusted  basis  in 
its  assets  attributable  to  the  basis 
adjustment  with  respect  to  the  property 
distributed  by  the  terminating 
partnership  must  be  segregated  and 
allocated  solely  to  the  partners  who 
were  partners  in  the  resulting 
partnership  immediately  before  the 
merger  or  consolidation. 
***** 

Par.  4.  Section  1.752-1  is  amended  as 
follows: 

1.  A  sentence  is  added  to  the  end  of 
paragraph  (f). 

2.  The  current  Example  in  paragraph 
(g)  is  redesignated  as  Example  1. 

3.  Example  2  is  added  in  paragraph 

(g)- 

§  1 .752-1    Treatment  of  partnership 
liat>ilities. 

***** 

(f)  *   *   *  When  two  or  more 
partnerships  merge  or  consolidate  under 
section  708(b)(2)(A),  as  described  in 
§  1. 708-1  (c)(2)(i).  increases  and 
decreases  in  partnership  liabilities 
associated  with  the  merger  or 
consolidation  are  netted  by  the  partners 
in  the  terminating  partnership  and  the 
resulting  partnership  to  determine  the 
effect  of  the  merger  under  section  752. 

(g)*   *   * 

Example  I.  *  *  * 

Example  2.  Merger  or  consolidation  of 
partnerships  holding  property  encumbered 
by  liabilities,  (i)  B  owns  a  70  percent  interest 
in  partnership  T.  Partnership  T's  sole  asset  is 
property  X,  which  is  encumbered  by  a  $900 
liability.  Partnership  T's  adjusted  basis  in 
property  X  is  $600,  and  the  value  of  property 
X  is  $1,000.  B's  adjusted  basis  in  its 
partnership  T  interest  is  $420.  B  also  owns 
a  20  percent  interest  in  partnership  S. 
Partnership  S's  sole  asset  is  property  Y, 
which  is  encumbered  by  a  $100  liability. 


Partnership  S's  adjusted  basis  in  property  Y 
is  $200,  the  value  of  property  Y  is  $1,000, 
and  B'S  adjusted  basis  in  its  partnership  S 
interest  is  $40. 

(ii)  Partnership  T  and  partnership  S  merge 
under  section  708(b)(2)(A).  Under  section 
708(b)(2)(A)  and  §  1.708-l(c)(l),  partnership 
T  is  considered  terminated  and  the  resulting 
partnership  is  considered  a  continuation  of 
partnership  S.  Partnerships  T  and  S 
undertake  the  form  described  in  §  1.708- 
l(c)(2)(i)  for  the  partnership  merger.  Under 
§  1.708-l(c)(2)(i),  partnership  T  contributes 
property  X  and  its  $900  liability  to 
partnership  S  in  exchange  for  an  interest  in 
partnership  S.  Immediately  thereafter, 
partnership  T  distributes  the  interests  in 
partnership  S  to  its  partners  in  liquidation  of 
their  interests  in  partnership  T.  B  owns  a  25 
percent  interest  in  partnership  S  after 
partnership  T  distributes  the  interests  in 
partnership  S  tn  B. 

(iii)  Under  paragraph  (f)  of  this  section,  B 
nets  the  increases  and  decreases  in  its  share 
of  partnership  liabilities  associated  with  the 
merger  of  partnership  T  and  partnership  S. 
Before  the  merger,  B's  share  of  partnership 
liabilities  was  $650  (B  had  a  $630  share  of 
partnership  liabilities  in  partnership  T  and  a 
$20  share  of  partnership  liabilities  in 
partnership  S  immediately  before  the 
merger).  B's  share  of  S's  partnership 
liabilities  after  the  merger  is  $250  (25  percent 
of  S's  total  partnership  liabilities  of  $1,000). 
Accordingly,  B  has  a  $400  net  decrease  in  its 
share  of  S's  partnership  liabilities.  Thus,  B  is 
treated  as  receiving  a  $400  distribution  from 
partnership  S  under  section  752(b).  Because 
B's  adjusted  basis  in  its  partnership  S  interest 
before  the  deemed  distribution  under  section 
752(b)  is  $460  ($420  +  $40),  B  will  not 
recognize  gain  under  section  731.  After  the 
merger,  B's  adjusted  basis  in  its  partnership 
S  interest  is  $60. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-14  Filed  1-10-00;  8:45  am] 

BILUNG  COOE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 
RIN  1010-AC09 

Workshops  on  Further  Supplementary 
Proposed  Rule— Establishing  OH  Value 
for  Royalty  Due  on  Federal  Leases 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  cancellation  and 

rescheduling  of  public  workshop. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  notice  that  it  is 
canceling  the  public  workshop  for 
Albuquerque,  New  Mexico,  concerning 
the  further  supplementary  proposed 
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rule.  The  MMS  is  rescheduling  the 
workshop  as  described  in  diis  notice. 

DATES:  The  workshop  will  be  held  in 
Lakewood,  Colorado,  on  January  18, 
2000,  beginning  at  1  p.m.  and  ending  at 
5  p.m..  Mountain  time. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Minerals  Management  Service, 
Auditorium,  Building  85,  Denver 
Federal  Center,  Lakewood,  Colorado 
80225,  telephone  niunber  (303)  231- 
3386. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165,  telephone  (303)  231-3432,  fax 
number  (303)  231-3385,  e-mail 
David Guzy@mms.gov. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
published  notice  (64  FR  73458, 
December  30,  1999)  of  three  public 
workshops  concerning  the  further 
supplementary  proposed  rule  on 
Federal  oil  valuation  (64  FR  73820, 
December  30,  1999).  However,  due  to 
scheduling  conflicts  with  the  workshop 
in  Albuquerque,  interested  parties 
requested  that  MMS  reschedule  that 
workshop.  In  response  to  that  request, 
MMS  hereby  cemcels  the  workshop  in 
Albuquerque  and  gives  notice  of  a  new 
workshop  in  Lakewood,  Colorado,  as 
described  in  the  DATES  and  ADDRESSES 
sections  of  this  notice.  MMS  is  not 
making  any  changes  to  the  workshops 
scheduled  for  Houston,  Texas,  or 
Washington,  DC.  Public  attendance  may 
be  limited  to  the  space  available.  We 
encourage  a  workshop  atmosphere; 
members  of  the  public  are  eRcouraged  to 
participate  in  a  discussion  of  the  further 
supplementary  proposed  rule.  For 
building  security  measures,  each  person 
may  be  required  to  present  a  picture 
identification  to  gain  entry  to  the 
workshops. 

Dated:  January  6,  2000. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  00-640  Filed  1-10-00;  8:45  am] 

BILUNQ  CODE  4310-MR-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  PART  110 

[CGD1 1-99-009] 
RIN2115-AA98 

Anchorage  Regulation;  San  Francisco 
Bay,  CaHfornia 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  propos.ed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  regulations  for  the  existing 
special  anchorage  area  in  Richardson 
Bay,  adjacent  to  San  Francisco  Bay, 
California  by  modifying  the  explanatory 
note  accompanying  the  designation  of 
the  special  anchorage.  This  explanatory 
information  is  provided  at  the  request  of 
local  authorities  and  is  intended  to 
facilitate  safe  navigation  by  calling 
mariners'  attention  to  local  regulations 
governing  the  anchorage  area. 
DATES;  Comments  must  be  received  on 
or  before  March  13,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Bldg.  14,  Coast  Guard  Island,  Alameda, 
CA  94501,  ATTN:  LT  Drew  Cheney.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Office.  Normal  office 
hours  are  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Brian  Tetreault, 
Vessel  Traffic  Management  Section, 
Coast  Guard  Eleventh  District/Pacific 
Area,  Bldg.  50-6  Coast  Guard  Island, 
Alameda,  CA  94501,  telephone  (510) 
437-2951,  email: 
btetreault@dll.uscg.mil. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments  to  the  office  listed  under 
ADDRESS  in  this  preamble.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulations 
(CGD14-99-009),  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboiuid 
format,  no  larger  than  8Vz  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 


a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  The  regulations 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  U.S. 
Coast  Guard  Marine  Safety  Office  at  the 
Address  under  ADDRESSES.  The  request 
should  include  the  reasons  why  a 
bearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  annoimced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpese 

The  Coast  Guard  proposes  to  revise 
the  "Note"  accompanying  the  special 
anchorage  regulations,  33  CFR  110.126a, 
for  San  Francisco  Bay.  The  proposed 
regulations  will  amend  the  explanatory 
information  provided  regarding  local 
authority  and  requirements. 

Discussion  of  Propesed  Regulation 

A  special  anchorage  is  an  area  where 
vessels  less  than  20  meters  in  length  are 
not  required  to  make  sound  signals 
while  anchored  or  display  anchor  lights 
as  would  otherwise  be  required  under 
the  Navigation  Rules.  Richardson  Bay 
was  designated  a  special  anchorage  area 
in  1969,  and  the  regulations  were 
amended  in  1980.  The  special 
anchorage  designation  is  marked  on  the 
chart  of  the  area  and  referenced  in  the 
Coast  Pilot  for  the  convenience  of 
mariners.  Local  authorities  also  exercise 
jurisdiction  over  this  water  area  and 
have  enacted  ordinances  further 
regulating  vessel  activity.  These  local 
authorities  have  encountered  confusion 
on  the  part  of  mariners  about  the 
applicable  requirements  and  the 
concurrent  exercise  of  authority  by  both 
federal  and  local  entities.  The 
Richardson  Bay  Regional  Agency  has 
asked  the  Coast  Guard  to  update  the 
explanatory  note  accompanying  the 
Federal  anchorage  regulations  regarding 
the  existence  of  local  authority  and 
ordinances.  The  Coast  Guard  believes 
that  providing  accurate  and  current 
information  regarding  applicable 
authority  and  requirements  would  be  in 
the  best  interest  of  safe  and  efficient 
navigation.  The  proposed  amendment  to 
this  regulation  does  not  alter  the  special 
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anchorage  area 
the  dimensions 


( lesignation  or  change 
Df  the  anchorage  area. 


Regulatory  Eva  uation 


This  proposec 
regulatory  actio  i 
Executive  Ordei 


require  an 
and  benefits 
order.  It  has 
by  the  Office  o 
Budget  under 
significant 
and  procedures 
Transportation 
26.  1979).  Due 
administrative 
Coast  Guard 
impact  of  this 
that  a  full  Regu 
paragraph  10(e 
policies  and 
of  Transportation 


rule  is  not  a  significant 
under  section  3(f)  of 
12866  and  does  not 
assessment  of  potential  costs 
un^er  section  6(a)(3)  of  that 
exempted  from  review 
f  Management  and 
t  order.  It  is  not 
und4r  the  regulatory  policies 
of  the  Department  of 
44  FR  11040,  February 

the  mainly 
1  lature  of  this  change,  the 
the  economic 
oposal  to  be  so  minimal 
atory  Evaluation  under 
of  the  regulatory 
procedures  of  Department 
is  uimecessary. 


been 


to 


ex  lects 


3) 


Small  Entities 


Re  5ula 


Under  the 
(5  U.S.C.  601  el 
must  consider 
rule  will  have  a 
impact  on  a  s 
entities.  "Smal 
small  businesses 
organizations 
their  respective 
governmental  j 
populations  le: 
same  reasons 
Regulatory 
certifies  under 
rule  is  not 


economic  imp^t 
number  of 
size. 


Assistance  For 


In  accordance 
the  Small 
Enforcement 
L.  104-121). 
assist  small 
this  proposed 
better  evaluate 
participate  in 
If  your  small 
affected  by  thi 
questions 
options  for  coiji 
Lieutenant 
at  the  address 
paragraph  en 
INFORMATION 


O  )NTACT. 


Collection  of  I  ^formation 
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atory  Flexibility  Act 
seq),  the  Coast  Guard 
y  krhether  this  proposed 
significant  economic 
uljstantial  number  of  small 
entities"  may  include 
and  not-for-profit 

are  not  dominant  in 
fields,  and 
jurisdictions  with 
than  50.000.  For  the 
forth  in  the  above 
Evaluation,  the  Coast  Guard 
}  U.S.C.  605(b)  that  this 
exp(  cted  to  have  a  significant 

on  any  substantial 
entities,  regeirdless  of  their 


tiati 


'SS  • 


S(lt 


Small  Entities 


with  section  213(a)  of 
Busitess  Regulatory 

Fairness  Act  of  1996  (Pub. 
Coast  Guard  wants  to 
entities  in  understanding 
1  ule  so  that  they  can 
its  effects  on  them  and 
rule  making  process, 
b  isiness  or  organization  is 
rule  and  you  have 

^  its  provisions  or 
pliance.  please  contact 
Coiimander  Brian  Tetreault, 
;ontained  in  the 
FOR  FURTHER 


cone  eming : 


ti  ledl 


This  propose  sd  regulation  contains  no 
collection  of  ii  [formation  requirements 
under  the  Papi  irwork  Reduction  Act  (44 
U.S.C.  3501  etseq). 


Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
regulation  and  concluded  that  under 
Chapter  2.B.2.  of  Commandant 
Instruction  M16475.1C,  Figure  2-1, 
paragraph  (34)(f),  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
proposed  rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected. 

No  state,  local,  or  tribal  government 
entities  wrill  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  armual  or 
aggregate  costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  section  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  subpart  A  of  part  110,  Title  33, 
Code  of  Federal  Regulations  as  follows: 

PART1 10— [AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  1221  through 
1236.  2030.  2035.  2071;  49  CFR  1.46;  and  33 
CFR  1.05-l(g). 

§110.126    [Amended] 

2.  The  "Note"  following  §  110.126a,  is 
revised  to  read  as  follows: 

***** 

Note:  Mariners  anchoring  in  the  special 
anchorage  area  should  consult  applicable 
ordinances  of  the  Richardson  Bay  Regional 
Agency  and  the  County  of  Marin.  These 
ordinances  establish  requirements  on  matters 
including  the  anchoring  of  vessels, 
placement  of  moorings,  and  use  of  anchored . 
and  moored  vessels  within  the  special 
anchorage  area.  Information  on  these  local 
agency  requirements  may  be  obtained  from 
the  Richardson  Bay  Harbor  Administrator. 

Dated:  December  10,  1999. 
T.H.  CoUins, 

Vice  Admiral,  USCG,  Commander,  Eleventh 
Coast  Guard  District. 
(FR  Doc.  00-586  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  4910-1&-U 


DEPARTMENT  OF  EDUCATION 

34  CFR  Chapter  VI 

Student  Financial  Assistance 

AGENCY:  Department  of  Education. 
ACTION:  Correction. 

SUMMARY:  On  December  30,  1999,  we 
published  a  document  in  the  Federal 
Register  (64  FR  73458  through  73460) 
announcing  our  intention  to  establish 
negotiated  rulemaking  committees 
under  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended.  The  document 
included  a  tentative  schedule  of 
negotiated  rulemaking  sessions.  The 
dates  for  the  first  negotiated  rulemaking 
sessions  for  both  Committee  I  and 
Committee  II  have  changed.  This 
document  corrects  the  dates  for  the  first 
negotiated  rulemaking  sessions. 
DATES:  The  first  negotiated  rulemaking 
session  for  Committee  I  will  be  February 
3-4  and  the  first  negotiated  rulemaking 
session  for  Committee  II  will  be 
February  7-8. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Grebeldinger,  U.S.  Department  of 
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Education,  400  Maryland  Ave.,  SW., 
ROB-3,  Washington,  DC  20202-5257. 
Telephone:  (202)  205-8822.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  in  Text 
or  Adobe  portable  document  format 
(pdf)  on  the  World  Wide  Web  at  any  of 
the  following  sites: 

http://ocfo.ed.gov/fedreg/htm 

http://www.ea.gov/news.html 

http://www.ed.gov/legislation/HEA/ 

rulemaking 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  the  first  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
acce.ss  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1098a. 

Dated:  January  5,  2000. 
(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 
Richard  W.  Riley, 
Secretary  of  Education. 
[FR  Doc.  00-549  Filed  1-10-00;  8:45  am] 
BILLING  CODE  400(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[085-1085a;  FRL-6517-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  state  of 
Kansas.  These  revisions  include  revising 
and  renumbering  regulatory  definitions, 
streamlining  opacity  requirements, 
expanding  testing  of  gasoline  delivery 
vehicles,  and  methods  for  calculating 
actual  emissions. 


In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated  in  relation  to  this  rule. 
If  EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  conunents 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  10,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hess  at  (913)  551-7213  or 
hess.christopher@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  November  29,  1999. 
Dennis  Grams,  P.E., 
Regional  Administrator,  Region  VII. 
[FR  Doc.  00-269  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AF56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  the  Proposed  Rule 
To  List  the  Alabama  Sturgeon  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Ser\'ice, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service,  give  notice  that  we  are 
reopening  the  comment  period  on  the 
proposed  rule  to  list  the  Alabama 
sturgeon  [Scaphirhynchus  suttkusi]  as 
endangered  We  are  reopening  the 
comment  period  to  enter  into  the  record 


Dr.  Stephen  Pain's  1999  study,  The 
Development  of  a  DNA  Procedure  for 
the  Forensic  Identification  of  Caviar, 
and  any  comments  we  receive  related 
specifically  to  the  relationship  of  this 
study,  as  it  pertains  to  the  proposed 
listing  of  the  Alabama  sturgeon  as 
endangered.  We  invite  all  interested 
parties  to  submit  comments  on  this 
study  as  it  relates  to  the  proposed 
determination. 

DATES:  We  will  accept  comments  imtil 
February  10,  2000.  We  will  consider  any 
comments  received  by  the  closing  date 
in  the  final  decision  on  this  proposal. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
or  hand-deliver  comments  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Mississippi  Field  Office,  6578 
Dogwood  View  Parkway,  Jackson, 
Mississippi  39213.  You  may  also 
comment  via  the  Internet  to  paul — 
hartfield@fws.gov.  See  SUPPLEMENTARY 
INFORMATION  for  comment  procedures. 

To  obtain  a  copy  of  the 
aforementioned  study,  you  can 
download  or  print  one  from  http:// 
endangered.fws.gov/listing/index.htm 
(under  Announcements)  or  contact 
Kelly  Bibb  at  404/679-7132  (phone)  or 
404/679-7081  (facsimile)  to  receive  a 
faxed  or  mailed  copy. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hartfield  (see  ADDRESSES  section),  601/ 
321-1125;  facsimile  601/965-4340. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Alabama  sturgeon  is  a  small 
freshwater  sturgeon  that  was  historically 
found  only  in  the  Mobile  River  Basin  of 
Alabama  and  Mississippi.  The  Alabama 
sturgeon's  historic  range  once  included 
about  1,600  kilometers  (km)  (1,000 
miles  (mi))  of  the  Mobile  River  system 
in  Alabama  (Black  Warrior,  Tombigbee, 
Alabama,  Coosa,  Tallapoosa.  Mobile, 
Tensaw,  and  Cahaba  rivers)  and 
Mississippi  (Tombigbee  River).  Since 
1985,  all  confirmed  captures  of  this  fish 
have  been  from  a  short,  fi-ee-fiowing 
reach  of  the  Alabama  River  below 
Miller's  Yeny  and  Claiborne  Locks  and 
Dams  in  Clarke,  Monroe,  and  Wilcox 
counties,  Alabama.  The  decline  of  the 
Alabama  sturgeon  is  attributed  to  over- 
fishing, loss  and  fi-agmentation  of 
habitat  as  a  result  of  historical 
navigation-related  development,  and 
water  quality  degradation.  Current 
threats  primarily  result  from  its  small 
population  numbers  and  its  inability  to 
offset  mortality  rates  with  reproduction 
and  recruitment. 

On  March  26.  1999,  we  published  a 
rule  proposing  endangered  status  for  the 
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Alabama  sturgeon 
Register  (64  FR 
4(b)(5)(E)  of  the 
seq.)  requires 
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Sheldon  Morga; 
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period.  On  May 
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extending  the 
July  5,  1999  (64 
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Montgomery  ' 
Montgomery, 
another  extensit)n 
period  on  July 
While  the  proposed 
comment,  we 
comments  on 
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determination, 
reopening  the 
February  10, 
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The  Developme  nt 
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in  the  Federal 

14676).  Section 
Act  (16  U.S.C.  1531  et 
we  hold  a  public 
•<  quested  within  45  days 
of  the  proposed  rule. 
Chairman,  Alabama- 
Coalition,  requested  a 
within  the  allotted  time 
25,  1999,  we  published 
j^ederal  Register 

ic  hearing  and 
CDmment  period  until 
FR  28142).  We  held  a 
in  June  24, 1999,  at  the 
Ci  /ic  Center  in 
A  abama.  We  published 
of  the  comment 
1999  (64  FR  37492). 

rule  was  out  for 

n  ceived  a  wide  range  of 
njimerous  issues  which 
in  our  final 
rhe  purpose  of 
camment  period  through 
2C  DO,  is  to  enter  into  the 
len  Fain's  1999  study, 
of  a  DNA  Procedure 
Identification  of  Caviar, 

we  receive  that 
ionship  of  this  study  to 
of  the  Alabama 
ic  angered. 


li  iting  I 


Public  Commei  its  Solicited 

We  intend  th  it  any  final  action 


1  his  proposal  will  be  as 
effective  as  possible. 
Therefore,  we  itequest  comments  or 
suggestions  fro  n  the  public,  other 
concerned  gov(  rnmental  agencies,  the 
scientific  comr  lunity,  industry,  or  any 
other  interestei  party  concerning  this 
study  and  its  n  lation  to  the  proposed 
rule.  In  making  a  final  decision,  we  will 
take  into  consi  leration  the  comments 
we  receive  and  their  relationship  to  the 
proposed  actio  i.  Such  conmiunications 
may  lead  to  a  f  nal  determination  that 
differs  from  th;  s  proposal. 

comment  period  on  this 
proposal  closefi  on  September  10, 1999. 
To  allow  all  in  erested  parties  time  to 
submit  their  cc  mments  for  the  record, 
we  are  reopeni  ng  the  comment  period 
10,  2000. 
Please  subm  t  Internet  comments  as 
an  ASCII  file.  <  voiding  the  use  of  special 

any  form  of  encryption. 
Please  also  include  "Attention: 
[Alabama  stur  ;eonl"  and  your  name  and 
in  your  Internet  message. 
If  you  do  not  r  ;ceive  a  confirmation 
from  the  syste:  n  that  we  have  received 
your  Internet  i  lessage.  contact  us 
directly  at  the  above  address  or  by 
telephone  at  6  )l/965-4900.  Finally,  you 


may  hand-deliver  comments  to  the 
above  address.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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Author 

The  primary  author  of  this  notice  is 
Paul  Hartfield  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  January  4.  2000. 
H.  Dale  Hall, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 
(FR  Doc.  00-564  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 
[I.D.  110599D] 
RIN  0648-AL82 

Designated  Critical  Habitat: 
Reproposed  Critical  Habitat  for 
Johnson's  Seagrass;  Notice  of  Public 
Hearing 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  notice  of  public 

hearing. 

summary:  NMFS  has  scheduled  an 
additional  public  hearing  to  be  held  on 
the  proposed  designation  of  critical 
habitat  for  threatened  Johnson's 
seagrass. 

DATES:  The  public  hearing  will  be  held 
from  1:00  p.m.  to  4:00  p.m.  on  January 
31, 2000. 

"  ADDRESSES:  The  public  hearing  will  be 
held  in  the  Annex  Building  of  NMFS' 
Southeast  Fisheries  Science  Center.  75 
Virginia  Beach  Drive,  Miami.  FL.  A  sign 
will  be  posted  in  the  main  lobby 
directing  people  to  the  building  located 
to  the  left  rear  of  the  main  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Layne  Bolen.  Panama  City  Laboratory, 
Protected  Resoiuces  Division,  NMFS, 
850-234-6541  ext.  237. 
layne.bolen@noaa.gov.  or  Marta 
Nammack,  Office  of  Protected 
Resources.  NMFS.  301-713-1401, 
marta.nammack@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  2,  1999  (64  FR  67536),  NMFS 
published  a  reproposed  rule  to 
designate  critical  habitat  for  Johnson's 
seagrass  under  the  Endangered  Species 
Act.  Public  comments  were  solicited,  a 
public  hearing  was  announced,  and  the 
comment  period  was  set  to  expire  on 
January  3,  2000.  NMFS  extended  the 
public  comment  period  to  February  2, 
2000  (65  FR  111.  January  3,  2000),  in 
order  to  provide  at  least  60  days  for 
public  comment  following  publication 
in  the  Federal  Register.  NMFS  has  now 
scheduled  an  additional  public  hearing 
(see  DATES  and  ADDRESSES). 

Dated:  January  6,  2000. 
Don  Knowles, 

Director.  Office  of  Protected  Resources. 
|FR  Doc.  00-629  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Farm  Service 
Agency's  intention  to  request  an 
extension  and  a  revision  to  an  approved 
information  collection  in  support  of  the 
Disaster  Assistance  Program.  The 
collection  requirements  have  been 
revised  to  make  clearer  the  piuT)ose  of 
determining  an  area  eligible  to  receive 
emergency  loans.  The  collection 
requirements  have  also  been  revised  to 
amend  the  total  biu-den  hours  reflected 
in  the  nimiber  of  requests  for  Secretarial 
natural  disaster  assistance  during  the 
1999  crop  year. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  March  13,  2000,  to 
be  assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Comments  may  be  sent  to  Diane  Sharp, 
Director,  Production,  Emergencies,  and 
Compliance  Division,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  STOP  0517, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0517,  telephone 
(202)  720-7641,  e-mail 

Diane Sharp@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Smith,  at  the  above  address  and 
phone  niunber. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Assistance  (General). 

OMB  Control  Number:  0560-0170. 

Expiration  Date  of  Approval: 
December  31,  2000. 

Type  of  Request:  Extension  and 
Revision  of  Currently  Approved 
Information  Collection. 


Abstract:  The  information  collected 
under  OMB  Number  0560-0170,  as 
identified  above,  is  needed  for  FSA  to 
effectively  administer  the  regulations 
relating  to  identifying  disaster  areas, 
thereby  making  qualified  farmers  and 
ranchers  who  have  suffered  weather- 
related  physical  and  production  losses 
in  such  areas,  eligible  for  emergency 
loans.  However,  before  emergency  loans 
can  become  available,  information 
needs  to  be  collected  to  determine  if  the 
disaster  areas  meet  the  criteria  of  having 
a  qualifying  loss  in  order  to  be 
considered  an  eligible  coimty.  The 
information  collection  will  be  used  to 
determine  the  coimty  eligibility. 

Estimate  of  Burden:  PiAlic  reporting 
biu'den  for  this  collection  of  information 
is  estimated  to  average  .4205  hour  per 
response. 

Respondents:  Farmers  and  ranchers. 

Estimated  Number  of  Respondents: 
2,454. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,032. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
coUection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  regarding  this  information 
collection  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Diane 
Sharp,  Director,  Production, 
Emergencies,  and  Compliance  Division, 
Farm  Service  Agency,  United  States 
Department  of  Agriculture,  STOP  0517, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0517,  telephone 
(202)  720-7641,  e-mail 
Diane Sharp@wdc.fsa.usda.gov. 

Comments  regarding  paperwork 
burden  will  be  smnmarized  and 


included  in  the  request  for  OMB 
approval  of  the  information  collection. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington,  DC,  on  January  4. 
2000. 

Keith  Kelly, 

Administrator.  FSA. 

[FR  Doc.  00-577  Filed  1-10-00;  8:45  am) 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request;  Disaster  Food  Stamp 
Assistance 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  conmient  on 
proposed  information  collections.  This 
information  collection  is  based  on  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  and  Section 
5(h)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  which  provide  the  Secretary 
of  Agriculture  with  the  authority  to 
develop  an  emergency  food  stamp 
program  to  address  the  needs  of  families 
temporarily  in  need  of  food  assistance 
after  a  disaster.  The  information 
collection  under  this  notice  is  required 
for  the  establishment  and  operation  of 
emergency  food  stamp  assistance 
programs. 

DATES:  Written  comments  must  be 
received  on  or  before  March  13,  2000. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 
through  the  use  of  appropriate 
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automated 
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should  be  directed 
305-2516 


INfORMATION  CONTACT: 

information 
to  Ms.  Batko  at  (703) 
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SUPPLEMENTARY 

Title:  Emerge 
Assistance  for 

OMB  Numbe 

Form  Numbe  - 

Expiration 

Ty'pe  of  Request 
currently  appro  ved 
collection. 

Abstract:  Pursuant 
Stafford  Disastqr 
Assistance  Act 
Food  Stamp  Ac ; 
the  Secretary  o 
authority  to  de\ 
stamp  program 
food  needs  of 
disaster.  The 
under  this  notice 
provided  by 
determine  eligi 
stamp  benefits 

The  number 
annually  and 
households  affiled 
be  accurately 
the  number  of 
fiscal  years,  we 
number  of  disasters 
constant,  most 
geographic  areab 
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six  disasters 
disaster-affecte 
from  143  to  186 
six  disasters  an 
affected  househjold 
2,361.  In  1998 


INFORMATION: 
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yictims  of  Disasters. 
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Not  a  form. 
1/31/2000. 
Extension  of  a 
information 
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Relief  and  Emergency 
md  Section  5(h)  of  the 
of  1977,  as  amended. 
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elop  an  emergency  food 
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is  required  to  be 
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the  result  of  a  disaster, 
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average  number  of 
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disasters  and  the  number  of  disaster- 
affected  households  ranged  from  15  to 
4,254.  In  1999,  there  were  three 
disasters,  and  the  number  of  disaster- 
affected  households  ranged  from  495  to 
2.610.  Based  on  this  data  we  calculated 
an  estimated  burden  of  26,401  hours. 
We  wish  to  emphasize  that  although 
this  estimate  of  burden  hours  represents 
a  significant  decline  from  our  prior 
estimate  of  48,114  hours,  the  number 
and  magnitude  of  disasters  cannot  be 
accurately  estimated,  and  that  although 
the  annual  number  of  affected 
households  (respondents)  averaged 
63,362  per  year  over  the  last  four  years, 
in  1992  anci  1994,  there  were  single 
disasters  with  206,735  and  242,834 
applicant  households,  respectively.  We 
anticipate  that  disasters  of  this 
magnitude  will  occur  in  the  future. 

Affected  Public:  Food  Stamp 
recipients;  State  and  local  governments. 

Estimated  Number  of  Respondents: 
63,362. 

Estimated  Time  per  Response:  25 
minutes. 

Estimated  Total  Annual  Burden: 
26,401  hours. 

Dated:  November  23,  1999. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[PR  Don.  00-5.51  Filed  1-10-00:  8:45  am] 

BILUNG  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Form  FNS-209, 
Status  of  Claims  Against  Households 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections. 
Sections  11,  13,  and  16  of  the  Food 
Stamp  Act  of  1977  (the  Act)  are  the 
bases  for  the  information  collected  on 
Form  FNS-209,  Status  of  Claims 
Against  Households.  Section  11  of  the 
Act  requires  that  State  agencies  submit 
reports  and  other  information  that  are 
necessary  to  determine  compliance  with 
the  Act  and  its  implementing 
regulations.  Section  13  of  the  Act 
requires  State  agencies  to  establish 
claims  and  collect  overpayments  to 
households.  Section  16  of  the  Act 
authorizes  State  agencies  to  retain  a 


portion  of  what  is  collected.  The  FNS- 
209  is  used  as  the  mechanism  for  State 
agencies  to  report  the  claim 
establishment,  collection  and  retention 
amounts. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  13,  2000 
to  be  assured  consideration. 
ADDRESSES:  Send  comments  to  Barbara 
Hallman,  Chief,  State  Administration 
Branch,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  VA,  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate, 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Wilusz,  (703)  305-i391. 
SUPPLEMENTARY  INFORMATION: 

Title:  Status  of  Claims  Against 
Households. 

OMB  Number:  0584-0069. 

Form  Number:  FNS-209. 

Expiration  Date:  December  31,  1999. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  with  no 
change  in  burden  hours. 

Abstract:  The  Food  Stamp  Program 
regulations  at  7  CFR  273.18  require  that 
State  agencies  establish,  collect  and 
efficiently  manage  food  stamp  recipient 
claims.  Section  273.18(i)  requires  State 
agencies  to  submit  at  the  end  of  every 
quarter  the  completed  Form  FNS-209, 
Status  of  Claims  Against  Households. 
The  information  required  for  the  FNS- 
209  report  is  obtained  from  a  State 
accounting  system  responsible  for 
establishing  claims,  sending  demand 
letters,  collecting  claims,  and  managing 
other  claim  activity.  In  general.  State 
agencies  must  report  the  following 
information  on  the  FNS-209:  the 
current  outstanding  aggregate  claim 
balance;  claims  established;  collections; 
any  balance  and  collection  adjustmpnts; 
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and  the  amount  to  be  retained  for 
collecting  non-agency  error  claims.  The 
burden  associated  with  establishing 
claims  (demand  letters)  and  the 
Treasury  Offset  Program,  both  of  which 
are  also  used  to  complete  the  FNS-209, 
are  already  approved  under  OMB 
burden  numbers  0584-0492  and  0584- 
0446  respectively. 

The  estimated  annual  burden  is  742 
hours.  This  is  the  same  as  the  ciurently 
approved  burden.  This  estimate 
includes  the  time  it  takes  each  State 
agency  to  accumulate  and  tabulate  the 
data  necessary  to  complete  the  report 
four  times  per  year. 

Affected  Public:  State  governments. 

Estimated  Number  of  Respondents: 
53. 

Estimated  Time  Per  Response:  3.5 
hours. 

Estimated  Total  Annual  Burden:  742 
hours. 

Dated:  January  3,  2000. 
Samuel  Chambers,  Jr., 
Administrator.  Food  and  Nutrition  Service. 
[FR  Doc.  00-587  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe,  Jr.,  Program 
Development  &  Regulatory  Analysis, 
Rural  Utilities  Service,  USDA,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4034  South  Building, 
Washington,  D.C.  20250-1522. 
Telephone:  (202)  720-0736.  FAX:  (202) 
720-4120. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1717,  Subpart  Y, 
Settlement  of  Debt  Owed  by  Electric 
Borrowers. 

OMB  Control  Number:  0572-0116. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 


Abstract:  The  Rural  Utilities  Service 
(RUS)  makes  mortgage  loans  and  loan 
guarantees  to  electric  systems  to  provide 
and  improve  electric  service  in  rural 
areas  pursuant  to  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (RE  Act).  This 
information  collection  requirement 
stems  from  passage  of  P.  L.  104-127,  on 
April  4,  1996,  which  amended  section 
331(b)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921 
et  seq.)  to  extend  to  RUS  the  Secretary 
of  Agriculture's  authority  to  settle  debts 
with  respect  to  loans  made  or 
guaranteed  by  RUS.  Only  those  electric 
borrowers  that  are  unable  to  fully  repay 
their  debts  to  the  government  and  who 
apply  to  RUS  for  relief  will  be  affected 
by  this  information  collection. 

The  collection  will  require  only  that 
information  which  is  essential  for 
determining:  the  need  for  debt 
settlement;  the  amount  of  relief  that  is 
needed;  the  amount  of  debt  that  can  be 
repaid;  the  scheduling  of  debt 
repayment;  and,  the  range  of 
opportimities  for  enhancing  the  amount 
of  debt  that  can  be  recovered.  The 
information  to  be  collected  will  be 
similar  to  that  which  any  prudent 
lender  would  require  to  determine 
whether  debt  settlement  is  required  and 
the  amount  of  relief  that  is  needed. 
Since  the  need  for  relief  is  expected  to 
vary  substantially  from  case  to  case,  so 
will  the  required  information  collection. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3,000  hours  per 
response. 

Respondents:  Not-for-profit 
institutions  and  other  businesses. 

Estimated  Number  of  Respondents:  2. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimate  Total  Annual  Burden  on 
Respondents:  6,000  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Bob  Turner, 
Program  Development  and  Regulatory 
Analysis,  Rural  Utilities  Service  at  (202) 
720-0696. 

Comments  are  invited  on  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the   .. 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  1400  Independence  Ave., 
SW.,  Stop  1522,  Room  4034  South 
Building.  Washington,  D.C.  20250-1522. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  Januan'  5,  2000. 
Christopher  A.  McLean, 
Acting  Administrator,  Rural  Utilities  Senrice. 
(FR  Doc.  00-588  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  3410-15-P 


DEPARTMErfT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Notice  of  Partially 
Closed  Meeting 

The  President's  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  meet  on 
January  26,  2000,  2  p.m.,  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Room  3407,  14th 
Street  between  Peruisylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  PECSEA  provides 
advice  on  matters  pertinent  to  those 
portions  of  the  Export  Administration 
Act,  as  amended,  that  deal  with  United 
States  policies  of  encouraging  trade  with 
all  countries  with  which  the  United 
States  has  diplomatic  or  trading 
relations  and  of  controlling  trade  for 
national  seciu-ity  and  foreign  policy 
reasons. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Administration  export 
control  initiatives. 

4.  Task  Force  reports. 

Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  number 
of  seats  will  be  available.  Reser\'ations 
are  not  required.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the  PECSEA. 
Written  statements  may  be  submitted  at 
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b(  rs, 


Ave. 


any  time  before 

However,  to  fac 

public  presenta 

PECSEA  mem 

that  public  presentation 

comments  be 

meeting  to  the 

Lee  Ann  Carpei^ 

Committees 

Export  Adminis^rat 

Pennsylvania 

Department  of 

DC  20230. 

A  Notice  of 
meetings,  or  potions 
PECSEA  to  the 
U.S.C.  522(c)(1) 
25,  1999,  in  accfcrdance 
Advisory  Coma  ittee 
Notice  of  Deten  lination 
public  inspectic  n 
Central  Referen  : 
Inspection  Facility 
Department  of 
DC.  For  further 
Lee  Ann  Carpeiiter 


or  after  the  meeting, 
litate  distribution  of 
ion  materials  to 

the  PECSEA  suggests 
materials  or 
fo  -warded  before  the 
ajddress  listed  below:  Ms. 
er.  Advisory 
3876,  Bureau  of 
ion,  15th  St.  & 
NW,  U.S. 
dommerce,  Washington, 


Determination  to  close 

of  meetings,  of  the 
lublic  on  the  basis  of  5 
was  approved  October 
with  the  Federal 
Act.  A  copy  of  the 
is  available  for 
and  copying  in  the 
e  and  Records 

Room  6020,  U.S. 
C  ommerce,  Washington, 
nformation,  contact  Ms. 
on  (202) 482-2583. 


Dated:  January  $,  2000. 
Iain  S.  Baird, 

Deputy  Assistant 
Administration. 
[FR  Doc.  00-603 


Secretary  for  Export 
iled  1-10-00;  8:45  am] 


nUJNG  CODE  3510-3  }-M 


DEPARTMENT 
International 


3F  COMMERCE 
Administration 


Trade 


[A-570-858] 


Initiation  of  Antidumping  Investigation: 
Citric  Acid  and  Sodium  Citrate  From 
the  People's  Republic  of  China 


agency:  Import 
International 
Department  of 
EFFECTIVE  DATE: 


Administration, 
Tr  ide  Administration, 
C  ommerce. 


FOR  FURTHER 

Sunkyu  Kim, 
Group  I,  Office 
Administration, 
Administration, 
Commerce,  14tl 
Avenue,  NW, 
telephone:  (202 


January  11,  2000. 
INF  0RMAT1ON  CONTACT: 

Ap/CVD  Enforcement 
,  Import 

International  Trade 
U.S.  Department  of 
Street  and  Constitution 

\A|ashington,  DC  20230; 
482-2613. 


Initiation  of  Inn  estigation 


The  Applicable 

Unless  otherv ' 
citations  to  the 
the  provisions 
the  effective 
made  to  the 
by  the  Uruguay 
(URAA).  In  add 
indicated,  all  ci 
Department  of 


dale 


Statute  and  Regulations 

ise  indicated,  all 
;tatute  are  references  to 
effective  January  1,  1995, 
of  the  amendments 
Tarfff  Act  of  1930  (the  Act) 
Round  Agreements  Act 
tion,  unless  otherwise 
ations  to  the 
(lommerce's  (the 


Department's)  regulations  are  to  19  CFR 
Part  351  (April  1999). 

The  Petition 

On  December  15,  1999,  the 
Department  received  a  petition  filed  in 
proper  form  by  Archer  Daniels  Midland 
Company,  Cargill,  Incorporated,  and 
Tate  &  Lyle  Citric  Acid,  Inc. 
(collectively,  the  petitioners).  On 
December  20,  1999,  the  Department 
requested  further  information  on 
industry  support  from  the  petitioners. 
The  Department  received  supplemental 
information  in  response  to  that  request 
on  December  27,  1999. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  citric  acid  and  sodium  citrate 
from  the  People's  Republic  of  China 
(PRC)  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  such  imports  pose 
a  serious  and  imminent  threat  of 
material  injiuy  to  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  the  petition  on  behalf  of 
the  domestic  industry  because  they  are 
interested  parties  as  defined  in  sections 
771(9)  (C)  and  (D)  of  the  Act  and  have 
demonstrated  sufficient  industry 
support.  See  "Determination  of  Industry 
Support  for  the  Petition"  section,  below. 

Scope  of  Investigation 

The  scope  of  the  investigation 
includes  all  grades  and  granulation  sizes 
of  citric  acid  and  sodium  citrate  in  any 
type  of  packaging  and  in  either  dry  form 
or  in  any  solution,  including,  but  not 
limited  to,  solutions  of  water,  alcohol 
and  ether.  The  scope  of  the  investigation 
includes  the  hydrous  and  anhydrous 
forms  of  citric  acid  and  the  dihydrate 
and  anhydrous  forms  of  sodium  citrate, 
otherwise  known  as  citric  acid  sodium 
salt.  Sodium  citrate  includes  both 
trisodium  cifrate  and  monosodium 
citrate  which  are  also  known  as  citric 
acid  trisodium  salt  and  citric  acid 
monosodium  salt,  respectively. 

Citric  acid  and  sodium  citrate  are 
classifiable  under  2918.14.0000  and 
2918.15.1000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
respectively.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  definition  of  the  scope  of 
the  investigation  with  the  petitioners  to 
ensure  that  the  definition  accurately 
reflects  the  products  for  which  they  are 
seeking  relief.  As  we  discussed  in  the 
preamble  to  the  Department's 


regulations,  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  See 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27296,  27323 
(May  19,  1997).  The  Department 
encourages  all  parties  to  submit  such 
conunents  by  January  25,  2000. 
Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW, 
Washington,  DC  20230.  This  scope 
consultation  period  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  term  "industry"  as  the  producers  of 
a  domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  accoimt  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
(ITC),  which  is  responsible  for 
determining  whether  the  domestic 
industry  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  provision  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.'  Section  771(10)  of  the  Act  defines 


'  See  Aigoma  Steel  Corp.,  Ltd.  v.  United  States, 
688  F.  Supp.  639.  644  (CIT  1988):  High  Information 
Content  Flat  Panel  Displays  and  Display  Glass 
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domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition.  In 
this  case,  the  petitioners  claim  that  all 
citric  acid  and  sodium  citrate  constitute 
one  class  or  kind  of  merchandise. 

Based  on  our  analysis  of  the 
information  and  argiunents  presented  to 
the  Department,  we  have  determined 
that,  for  purposes  of  initiation  of  this 
investigation,  there  is  a  single  domestic 
like  product  which  is  defined  in  the 
"Scope  of  Investigation"  section,  above. 

Moreover,  the  Department  has 
determined  that  the  petition  and 
supplemental  information  contain 
adequate  evidence  of  sufficient  industry 
support.  See  January  4.  2000,  Initiation 
Checklist  (public  version  on  file  in  the 
Central  Records  Unit  of  the  Department 
of  Commerce,  Room  B-099).  The 
petitioners  demonstrated  that  they 
account  for  all  of  the  domestic 
production  of  citric  acid;  however  they 
did  not  provide  data  on  the  total 
domestic  production  of  sodium  citrate. 
The  Department  is  aware  that  U.S. 
companies  other  than  the  petitioners 
purchase  citric  acid  and  convert  it  into 
sodium  citrate.  If  we  conservatively 
estimate  the  maximum  quantity  of 
sodium  citrate  produced  by  non- 
petitioning  U.S.  companies,  from 
imported  citric  acid  and  domestically- 
produced  cifric  acid,  the  petitioners  still 
account  for  more  than  50  perrput  of  the 
U.S.  production  of  citric  acid  and 
sodium  citrate.  Therefore,  the  producers 
who  support  the  petition  account  for 
more  than  50  percent  of  the  production 
of  the  domestic  like  product.  See 
January  4,  2000,  Initiation  Checklist 
(public  version  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B-099). 

We  received  a  letter  in  opposition  to 
the  petition  from  Proctor  &  Gamble,  Inc., 
which  is  both  a  domestic  producer  of 
the  subject  merchandise,  as  well  as  an 
importer  of  subject  merchandise  from 
the  PRC.  Because  Proctor  &  Gamble,  Inc. 
is  an  importer  of  the  subject 
merchandise  from  the  PRC,  the 
Department  may  disregard  Proctor  & 
Gamble,  Inc.'s  position,  in  accordance 
with  section  732(c){4)(B)(ii)  of  the  Act. 
The  Department  has  disregarded  Proctor 


Therefor  from  Japan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376,  32380-81  (July  16,  1991). 


&  Gamble,  Inc.'s  opposition  because, 
according  to  Proctor  &  Gamble,  Inc., 
they  are  a  major  purchaser  and  user  of 
domestic  and  imported  citric  acid  and 
sodium  citrate.  However,  even  if  the 
Department  had  considered  Proctor  & 
Gamble,  Inc.'s  opposition  to  the 
petition,  the  petitioners,  as  discussed 
above,  have  demonsfrated  that  they 
account  for  more  than  50  percent  of  the 
total  production  of  the  domestic  like 
product.  Accordingly,  the  Department 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 

Export  Price  and  Normal  Value 

The  following  describes  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  our  decision  to  initiate  this 
investigation  is  based.  Should  the  need 
arise  to  use  any  of  this  information  in 
our  preliminary  or  final  determinations 
for  purposes  of  facts  available  under 
section  776  of  the  Act,  we  may  re- 
examine the  information  and  revise  the 
margin  calculations,  if  appropriate. 

The  petitioners  identified  102  known 
or  potential  PRC  producers  of  subject 
merchandise.  The  petitioners  based 
export  price  (EP)  on  brokers'  offers  for 
the  sale  of  PRC-origin  anhydrous  citric 
acid  and  sodium  citrate  in  solution  to 
U.S.  purchasers.  For  citric  acid,  the 
petitioners  made  deductions  from  the 
starting  price  for  a  U.S.  distributor 
mark-up,  U.S.  and  home  market  freight 
expenses,  international  movement 
expenses,  U.S.  customs,  processing  and 
harbor  fees,  and  a  solution  expense.  For 
sodium  citrate,  the  petitioners  made  the 
same  deductions  as  for  citric  acid  but 
did  not  make  a  deduction  for  solution 
expense.  We  adjusted  the  petitioners' 
calculation  of  EP  for  sodiiun  citrate  to 
include  a  deduction  for  solution 
expense  because  the  starting  price 
quoted  was  for  sodiiun  citrate  in 
solution. 

Because  the  PRC  is  considered  a 
nonmarket  economy  (NME)  country 
under  section  771(18)  of  the  Act,  the 
petitioners  based  normal  value  (NV)  on 
the  factors  of  production  valued  in  a 
surrogate  country,  in  accordance  with 
section  773(c)  of  the  Act.  For  purposes 
of  the  petition,  the  petitioners  selected 
India  as  the  most  appropriate  surrogate 
market  economy.  The  petitioners 
developed  information  on  the 
representative  factors  of  production  for 
citric  acid  in  the  PRC  from  their 
knowledge  of  citric  acid  production  in 
the  PRC.  For  sodium  citrate,  the 
petitioners  based  the  factors  of 
production  on  their  experience  in 
manufacturing  the  product  because  the 
information  available  to  them  did  not 


include  the  factors  for  sodium  citrate    ' 
production  in  the  PRC. 

The  petitioners  valued  raw  material 
inputs  based  on  publicly  available  price 
data  in  India.  The^etitioners  identified 
the  major  material  input  in  the 
production  of  citric  acid  and  sodium 
citrate  as  starch.  The  petitioners  valued 
starch  using  the  average  Indian  import 
value  for  a  type  of  starch  which  most 
closely  corresponds  to  the  particular 
type  of  starch  used  by  the  Chinese 
producer,  as  published  in  Chemical 
lVeeJc7y  on  November  9,  1999.,The 
petitioners  also  identified  additional 
material  inputs  used  in  the  production 
of  citric  acid  and  sodium  citrate.  The 
additional  material  inputs  were  valued 
using  both  Chemical  Weekly  and  United 
Nations  Trade  Statistics  publications. 
Where  appropriate,  the  petitioners 
adjusted  the  values  reported  in 
Chemical  Weekly  to  exclude  sales  and 
excise  taxes.  For  starch  and?other  raw 
materials,  the  petitioners  increased  the 
unit  value  to  include  estimated 
transportation  costs.  However,  because 
the  petitioners  did  not  provide  an 
appropriate  surrogate  value  for  costs 
associated  with  transporting  inputs  in 
the  PRC,  we  adjusted  the  petitioners' 
normal  value  calculation  by  excluding 
height  costs  associated  with 
transporting  raw  material  inputs. 

To  value  energy  inputs,  the 
petitioners  used  publicly  available 
prices  in  India,  with  the  exception  of 
one  input.  For  this  particular  input,  the 
petitioners  relied  on  a  U.S.  producer's 
experience.  However,  because  the 
petitioners  did  not  provide  an 
appropriate  surrogate  value  for  the  cost 
of  this  input  in  the  PRC,  we  adjusted  the 
petitioners'  normal  value  calculation  by 
excluding  this  input's  cost  from  the 
calculation. 

For  labor  and  packing  materials,  the 
petitioners  estimated  the  consumption 
amounts  based  on  their  own 
experiences.  The  petitioners  valued 
labor  based  on  a  regression-based  wage 
rate,  in  accordance  with  19  CFR  351.408 
(c)(3).  For  packing  materials,  the 
petitioners  used  1996-1997  Indian 
import  values  from  the  Monthly 
Statistics  of  Foreign  Trade  of  India. 

Where  appropriate,  the  petitioners 
adjusted  the  factor  values  for  inflation 
using  either  the  Indian  wholesale  price 
index  (WPI)  or  the  U.S.  WPI  for  the 
period  April  through  June  1999,  as 
published  in  the  International  Monetary 
Fund's  International  Financial  Statistics 
(IFS  Data).  Additionally,  the  petitioners 
converted  factors  based  on  Indian 
rupees  to  U.S.  dollars  using  an  average 
Indian  rupee  to  U.S.  dollar  exchange 
rate  from  the  monthly  average  rates  as 
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reported  in  the  FS  Data  for  the  period 
April  through  /  ugust  1999. 

Finally,  for  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  pn  »fit,  the  petitioners  used 
publicly  availal  le  financial  statements 
of  Indian  metal  and  chemical  producers 
as  published  by  the  Reserve  Bank  of 
India  in  1997. 

Based  on  con  parisons  of  EP  to  NV,  as 
adjusted  by  the  Department,  the 
petitioners  estir  late  dumping  margins 
ranging  from  211.58  to  307.79  percent. 

Fair  Value  Com  oarisons 


Based  on  the 
petitioners,  thefe 
that  imports  of 
citrate  from  the 
likely  to  be,  so 


lata  provided  by  the 
is  reason  to  believe 
I  :itric  acid  and  sodium 
PRC  are  being,  or  are 
at  less  than  fair  value. 


Ill 


Allegations  and  Evidence  of  Material 
Injury  and  Caui  ation 

The  petitione  rs  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  threatened  with  material 
injury  by  reasoi  of  imports  of  the 
subject  merchai  idise  sold  at  less  than 
NV.  The  allegat  ons  of  threat  of  injury 
and  causation  a  re  supported  by  relevant 
evidence  incluc  ing  business  proprietary 
data  from  the  pi  ftitioners  and  U.S. 
Customs  impor  data.  The  Department 
assessed  the  all  igations  and  supporting 
evidence  regarc  ing  the  threat  of  material 
injury  and  caus  ition  and  determined 
that  these  alleg.  tions  are  sufficiently 
supported  by  ac  curate  and  adequate 
evidence  and  ni  eet  the  statutory 
requirements  fc  r  initiation.  See 
Initiation  Checl  list  (public  version  on 
file  in  the  Cent!  al  Records  Unit  of  the 
Department  of  ( lommerce.  Room  B- 
099). 

Initiation  of  Antidumping  Investigation 


We  have 
citric  acid  and 
PRC  and  have 


examined  the  petition  on 
!  odium  citrate  from  the 
fpund  that  it  meets  the 
section  732  of  the  Act. 


requirements  o 
Therefore,  we  ate 
antidumping  duty 
determine  whel  her 
and  sodium  cit  ate 
being,  or  are  lik  ely 
United  States  a 
Unless  postpon  3d 
preliminary  deprmination 
antidumping  d 
23,  2000. 


Distribution  of 

In  accordanci  s 
732(b)(3)(A)  of 
public  version 
provided  to  the 
government  of 
to  provide  a 


initiating  an 
investigation  to 
imports  of  citric  acid 
from  the  PRC  are 
to  be,  sold  in  the 
less  than  fair  value, 
we  will  make  our 
for  the 
ty  investigation  by  May 


Copies  of  the  Petitions 

with  section 
he  Act,  a  copy  of  the 
)f  the  petition  has  been 
representatives  of  the 
he  PRC.  We  will  attempt 
of  the  public  version 


CO  )y 


of  the  petition  to  each  exporter  named 
in  the  petition  (as  appropriate). 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  January  31, 
2000,  whether  there  is  a  reasonable 
indication  that  imports  of  citric  acid  and 
sodiiun  citrate  from  the  PRC  are 
threatening  to  cause  material  injury  to  a 
U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  in 
accordance  with  section  777(i)(l)  of  the 
Act. 

Dated:  January  4,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  00-638  Filed  1-10-00:  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-820] 

Certain  Compact  Ductile  Iron 
Waterworlcs  Fittings  and  Glands  From 
tlie  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  first 
antidumping  duty  administrative 
review. 

summary:  On  October  14, 1999,  the 
Department  of  Conunerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  Certain 
Compact  Ductile  fron  Waterworks 
Fittings  and  Glands  ("CDIW")  from  the 
People's  Republic  of  China  (64  FR 
55697).  The  review  covers  shipments  to 
the  United  States  by  one  exporter  of  the 
subject  merchandise,  Beijing  Metals  and 
Minerals  Import  and  Export 
Corporation,  ("BMMIEC"),  during  the 
period  September  1, 1997,  through 
August  31, 1998. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  received  no 
comments.  The  final  results  remain 


unchanged  from  the  preliminary  results. 
The  final  weighted-average  dumping 
margin  for  the  reviewed  firm  is  listed 
below  in  the  section  entitled  "Final 
Results  of  Review." 
EFFECTIVE  DATE:  January  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong  or  Paige  Rivas,  AD/ 
CVD  Enforcement  Group  II,  Office  IV, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-3601  or 
(202)  482-0651  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (1999). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  14. 1999,  the  Department 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  Certain 
Compact  Ductile  fron  Waterworks 
Fittings  and  Glands  ("CDIW")  from  the 
People's  Republic  of  China  (64  FR 
55697).  We  invited  interested  parties  to 
comment  and  received  no  comments. 
The  Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Act  and  section  351.213  of  its 
regulations. 

Scope  of  Review 

The  products  subject  to  this 
antidumping  duty  order  are:  (1)  Certain 
compact  ductile  iron  waterworks 
(CDIW)  fittings  of  3  to  16  inches 
nominal  diameter  regardless  of  shape, 
including  bends,  tees,  crosses,  wryes, 
reducers,  adapters,  and  other  shapes, 
whether  or  not  cement  line,  and 
whether  or  not  covered  with  bitumen  or 
similar  substance,  conforming  to 
American  Water  Works  Association/ 
American  National  Standards  Institute 
(A  WW  A/ ANSI)  specification  C153/ 
A21.53,  and  rated  for  water  working 
pressure  of  350  PSI;  and  (2)  certain 
CDIW  standard  ductile  iron  glands  for 
fittings  in  sizes  3  to  16  inches, 
conforming  to  AWWA/ANSI 
specification  C111/A21.11  and  rated  for 
water  working  pressure  of  350  PSI.  All 
accessory  packs  (including  accessory 
packs  containing  glands),  are  excluded 
from  the  scope  of  this  order. 
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The  types  of  CDIW  fittings  covered  by 
this  order  are  compact  ductile  iron 
mechanical  joint  waterworks  fittings 
and  compact  ductile  iron  push-on  joint 
waterwork  fittings,  both  of  which  are 
used  for  the  same  application.  CDIW 
fittings  are  used  to  join  water  main 
pressure  pipes,  valves,  or  hydrants  in 
straight  lines,  and  change,  divert, 
divide,  or  direct  the  flow  of  raw  and/or 
treated  water  in  piping  systems.  CDIW 
fittings  attach  to  the  pipe,  valve,  or 
hydrant  at  a  joint  and  are  used 
principally  for  municipal  water 
distribution  systems.  CDIW  glands  are 
used  to  join  mechanical  joint  CDIW 
fittings  to  pipes. 

CDIW  fittings  with  nominal  diameters 
greater  than  16  inches,  are  specifically 
excluded  from  the  scope  of  the  order. 
Nonmalleable  cast  iron  fittings  (also 
called  gray  iron  fittings)  and  full-bodied 
ductile  fittings  are  also  specifically 
excluded  from  the  scope  of  this  order. 
Nonmalleable  cast  iron  fittings  have 
little  ductility  and  are  generally  rated 
only  150  to  250  PSI.  Full-bodied  ductile 
fittings  have  a  longer  body  design  than 
a  compact  fitting  because  in  the 
compact  design  the  straight  section  of 
the  body  is  omitted  to  provide  a  more 
compact  and  less  heavy  fitting  without 
reducing  strength  or  flow 
characteristics.  In  addition,  the  full- 
bodied  ductile  fittings  are  thicker 
walled  than  the  compact  fittings. 

Full-bodied  fittings  are  made  of  either 
gray  iron  or  ductile  iron,  in  sizes  of  3 
to  48  inches,  conform  to  AWWA/ANSI 
specification  C110/C21.10,  and  are  rated 
to  a  maximum  of  only  250  PSI.  In 
addition,  compact  ductile  iron  flanged 
fittings  are  excluded  from  the  scope  of 
this  order,  as  they  have  significantly 
different  characteristics  and  uses  than 
CDIW  fittings. 

CDIW  fittings  are  classifiable  under 
subheading  7307.19.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Standard 
ductile  iron  glands  are  classifiable 
under  HTSUS  subheading 
7325.99.10.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Final  Results  of  Review 

The  final  results  remain  unchanged 
from  the  preliminary  results  as  the 
Department  used  the  same  methodology 
described  in  the  preliminary  results.  As 
a  result  of  our  comparison  of  export 
price  to  normal  value,  we  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


Manufacturer/Expprter 


Beijing  Metals  and 
Minerals  Import  and 
Export  Corporation. 


Margin 


.09  percent  (de  mini- 
mis). 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Pursuant  to  19  CFR  351.212(b)(1),  we 
have  calculated  an  importer-specific 
duty  assessment  rate  by  dividing  the 
total  amount  of  dumping  margins 
calculated  for  sales  to  each  importer  by 
the  total  number  of  units  of  those  same 
sales  sold  to  that  importer.  The  unit 
dollar  amount  will  be  assessed 
uniformly  against  each  unit  of 
merchandise  of  that  specific  importer's 
entries  during  the  POR.  In  accordance 
with  19  CFR  351.106(c)(2),  we  also  will 
instruct  Customs  to  liquidate  without 
regard  to  antidumping  duties  any 
entries  for  which  die  importer-specific 
antidumping  duty  assessment  rate  is  de 
minimis,  i.e.,  less  than  0.5  percent.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  administrative  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date^as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  For 
BMMIEC,  which  has  a  separate  rate,  the 
cash  deposit  rate  will  be  zero:  (2)  for  any 
previously  reviewed  PRC  and  non-PRC 
exporter  with  a  separate  rate  (including 
those  companies  for  which  we 
terminated  the  review),  the  cash  deposit 
rate  will  be  the  company-specific  rate 
established  for  the  most  recent  period: 
(3)  the  cash  deposit  rate  for  all  other 
PRC  exporters  will  continue  to  be 
127.38  percent,  the  PRC-wide  rate 
estabhshed  in  the  LTFV  investigation: 
and  (4)  the  cash  deposit  rate  for  non- 
PRC  exporters  of  subject  merchandise 
ft-om  the  PRC  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursemei^J  of  antidumping 
dutie^ccurred  and  the  subsequent 


assessment  of  double  antidiuiiping 
duties. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  5,  2000. 
Robert  S.  LaRiissa, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-637  Filed  1-10-00:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Certain  Cut-to-Length  Cart>on  Steel 
Plate  From  Mexico:  Extension  of  Time 
Limit 

AGENCY:  Import  Administration, 
International  Trade  AQministration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Mexico.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise,  and  the  period  of  review 
August  1,  1997  through  July  31,  1998. 
EFFECTIVE  DATE:  January  1 1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James, 
Enforcement  Group  III,  Office  8,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-3019  or  482-0649, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Under 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  the 
Department  of  Commerce  (the 
Department)  may  extend  the  deadline 
for  completion  of  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit  of  120 
days  after  the  date  on  which  the  notice 
of  preliminary'  results  was  published  in 
the  Federal  Register.  In  the  instant  case, 
the  preliminary  results  were  published 
in  the  Federal  Register  on  September  7, 
1999  (64  FR  48584)  .  The  Department 
has  determined  that  more  time  is 
needed  to  consider  comments  made  by 
the  parties  in  their  October  22,  1999 
case  briefs  and  their  October  27, 1^99 
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rebuttal  briefs. 
Edward  Yang  t 
January  3,  199' 
section  751{a){^)(A) 
it  is  not  practi 
review  within 
the  DepartmenI 
limit  for  the 
March  6,  2000 


final 


See  Memorandum  from 
Robert  S.  La  Russa, 
.  Therefore,  pursuant  to 
of  the  Act,  because 
to  complete  this 
original  time  limit, 
is  extending  the  time 
results  to  no  later  than 


c  ible 
tie 


i.  2000. 


Dated:  [anuary 
Edward  Yang, 
/Acting  Deputy  A^istant 
Enforcement  Groi 
IFR  Doc.  00-636 
BILLING  CODE  3S10-bS-P 


Secretarvfor 
p  III. 
■iled  1-10-00:  8:45  am) 


DEPARTMENT 
International  T^ade 

[A-201-802] 


OF  COMMERCE 
Administration 


Gray  Portland  Cement  and  Clinker 
From  Mexico:  Notice  of  Initiation  of 
Antidumping  Duty  Changed- 


Circumstances 


AGENCY:  Import 
International 
Department  of 
action:  Notice 
antidumping 
circumstances 


Administration, 
T^ade  Administration, 

( Commerce. 

I  )f  initiation  of 
di  ity  changed- 

leview. 


SUMMARY:  hi 
351.216(b), 
S.A.  de  C.V.,  an 
proceeding,  rei 
circumstances 
this  request,  th( 
Commerce  is 
circumstances 
cement  and 


accordance  with  19  CFR 
Ceiientos  de  Chihuahua, 
interested  party  in  this 
q  uested  a  changed- 
1  Bview.  In  response  to 
Department  of 
initiating  a  changed- 
I  eview  on  gray  portland 
clii  ker  from  Mexico. 


EFFECTIVE  DATE 

FOR  FURTHER 

Anne  Copper 
3,  AD/CVD 
Administration 
Administration 
Conunerce,  14t  i 
Avenue,  NW 
telephone:  (202 
5760,  respecti 


The  Applicable 

Unless  otherwise 
citations  to  the 
amended  (the 
provisions 
effective  date  o 
to  the  Act  by 
Agreements  Ac 
unless  otherwi 
to  the  Department 
Department's] 
regulations  at 
SUPPLEMENTARY 


/ct). 
1  effe(  tive 


the 


<e 


19 


Review 


January  11,  2000. 
INFORMATION  CONTACT: 
Davina  Hashmi,  Office 
Enfi)rcement  Group  I,  Import 
International  Trade 
U.S.  Department  of 
Street  and  Constitution 

Vfashington,  DC  20230; 
482-0090  or  (202) 482- 

v4ly. 


Statute  and  Regulations 

indicated,  all 
Tariff  Act  of  1930,  as 
are  references  to  the 
January  1,  1995,  the 
the  amendments  made 
Uruguay  Round 
(URAA).  In  addition, 
indicated,  all  citations 
of  Commerce's  (the 
ijegulations  are  to  the 
CFR  Part  351  (1998). 
INFORMATION: 


Background 

In  its  November  24,  1999  letter, 
Cementos  de  Chihuahua,  S.A.  de  C.V. 
(CDC),  requested  that  the  Department 
conduct  an  expedited  changed- 
circumstances  review  pursuant  to 
section  751(b)(1)  of  the  Act.  CDC  states 
that,  effective  December  1, 1999,  GCC 
Cementos,  S.A.  de  C.V.  (GCCC),  will  be 
the  successor  in  interest  to  CDC  due  to 
a  corporate  reorganization.  On 
December  13,  1999,  the  petitioners 
submitted  a  letter  requesting  that  the 
Department  reject  CDC's  request  for  an 
expedited  review. 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
ciurently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29  and  cement  clinker  is 
currently  classifiable  under  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  number  2523.90  as 
"other  hydraulic  cements." 

The  HTS  subheadings  are  provided 
for  convenience  and  customs  purposes 
only.  Our  wrritten  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Initiation  of  Antidumping  Duty 
Changed-Circumstances  Review 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed-circumstances  review  upon 
receipt  of  information  concerning,  or  a 
request  from  an  interested  party  of,  an 
antidumping  duty  order  which  shows 
changed-circumstances  sufficient  to 
warrant  a  review  of  the  order. 

In  its  request  for  a  changed- 
circumstances  review,  CDC  indicated 
that,  effective  December  1,  1999,  GCCC 
will  be  the  successor  in  interest  to  CDC 
due  to  a  corporate  reorganization.  In 
accordance  with  section  751(b)(1)  of  the 
Act  and  19  CFR  351.216(b)  and 
351.221(b)(1),  we  are  initiating  a 
changed-circumstances  review  based 
upon  the  information  contained  in 
CDC's  November  24,  1999,  request  for 
this  review. 

CDC  also  requested  that  the 
Department  expedite  the  review  process 
by  issuing  preliminary  results  in 
conjunction  with  the  notice  of 
initiation.  However,  CDC's  request  for 
review  was  not  accompanied  by  any 
dociunentation  supporting  CDC's 


description  of  its  corporate 
reorganization.  In  making  a  successor- 
in-interest  determination,  the 
Department  examines  several  factors 
including,  but  not  limited  to,  the 
following  changes:  (1)  Management:  (2) 
production  facilities;  (3)  supplier 
relationships;  (4)  customer  base.  See, 
e.g..  Brass  Sheet  and  Strip  from  Canada: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  20460 
(May  13,  1992)  (Canadian  Brass). 
Although  CDC  states  that  the  corporate 
reorganization  meets  the  standards 
established  in  cases  such  as  Canadian 
Brass,  CDC  has  not  provided  any 
supporting  documentation  relevant  to 
the  factors  described  above. 
Furthermore,  on  December  13,  1999,  the 
petitioners  submitted  a  letter  objecting 
to  the  initiation  of  an  expedited 
changed-circvunstances  review  on  the 
grounds  that  the  sole  basis  for  CDC's 
request  consists  of  unsupported 
statements.  Based  upon  these 
considerations,  we  will  seek  additional 
information  concerning  CDC's  corporate 
reorganization.  Accordingly,  we 
conclude  that  it  would  be  inappropriate 
to  expedite  this  action  pursuant  to  19 
CFR  351.221(c)(3)(ii)  by  issuing 
preliminary  results  prior  to  receiving 
such  information.  Therefore,  we  are  not 
expediting  this  changed-circumstances 
review  and  are  not  issuing  preliminary 
results  at  this  time.' 

We  will  publish  in  the  Federal 
Register  a  notice  of  preliminary  results 
of  antidumping  duty  changed- 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3){i),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based 
and  a  description  of  any  action 
proposed  based  on  those  results.  The. 
Department  will  issue  its  final  results  of 
review  not  later  than  270  days  after 
publication  of  this  notice  of  initiation. 
All  written  comments  must  be 
submitted  to  the  Department  and  served 
on  all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  351.303. 

During  the  course  of  this  changed- 
circumstances  review,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise,  including  the 
merchandise  subject  to  this  changed- 


'  As  the  petitioners  noted  in  their  December  13 
letter,  the  Department  has  rejected  requests  for 
expedited  reviews  previously  under  similar 
circumstances.  See  Certain  Welded  Stainless  Steel 
Pipe  front  Korea:  Initiation  of  Changed 
Circumstances  Antidumping  Duty  Administrative 
Review.  62  FR  31789  (June  11,  1997);  Ortain 
Welded  Stainless  Steel  Pipe  from  Taiwan;  Initiation 
of  Changed  Circumstances  Antidumping  Duty 
Administrative  Review.  62  FR  30567  (June  4,  1997). 
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circumstances  review,  will  continue 
unless  and  until  it  is  modified  pursuant 
to  the  final  results  of  this  changed- 
circumstances  review. 

This  notice  is  in  accordance  with 
section  751(h)(1)  of  the  Act  and  19  CFR 
351.216  and  351.221. 

Dated:  January  4,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-631  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-817] 

Oil  Country  Tubular  Goods  From 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  September  9,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  order  on  oil  country 
tubular  goods  ("OCTG")  from  Mexico 
covering  exports  of  this  merchandise  to 
the  United  States  by  one  manufactiu^r, 
Tubos  de  Acero  de  Mexico,  S.A. 
("TAMSA").  Oil  Country  Tubular  Goods 
from  Mexico;  Preliminary  Results  of 
Administrative  Review  ("Preliminary 
Results"),  64  FR  48983.  We  invited 
interested  parties  to  comment  on  the 
Preliminary  Results.  We  received 
comments  from  TAMSA  and  rebuttal 
comments  from  petitioners.  We  have 
now  completed  our  frnal  results  of 
review  and  determine  that  the  results 
have  not  changed. 
EFFECTtVE  DATE:  January  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dena  Aliadinov,  John  Dnuy,  or  Linda 
Ludwig,  Enforcement  Group  III — Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Room  7866, 
Washington,  DC  20230;  telephone  (202) 
482-2667  (Aliadinov),  (202)  482-0195 
(Drury),  or  (202)  482-3833  (Ludwig). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 


provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (1998). 

Background 

The  Department  published  a  final 
determination  of  sales  at  less  than  fair 
value  for  OCTG  from  Mexico  on  June 
28, 1995  (60  FR  33567),  and 
subsequently  published  the 
antidumping  order  on  August  11,  1995 
(60  FR  41056).  The  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  of  the 
antidumping  order  for  the  1997/1998 
review  period  on  August  11,  1998  (63 
FR  42821).  Upon  receiving  a  request  for 
an  administrative  review  from  TAMSA, 
we  published  a  notice  of  initiation  of 
the  review  on  September  29, 1998  (63 
FR  51893). 

Scope  of  the  Review 

Imports  covered  by  this  review  are  oil 
country  tubular  goods,  hollow  steel 
products  of  circular  cross-section, 
including  oil  well  casing,  tubing,  and 
drill  pipe,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
imfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing,  tubing,  or 
drill  pipe  containing  10.5  percent  or 
more  of  chromiiun.  The  OCTG  subject  to 
this  order  are  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers: 

7304.20.10.10.  7304.20.10.20, 
7304.20.10.30,  7304.20.10.40, 
7304.20.10.50,  7304.20.10.60, 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.10,  7304.20.30.20. 
7304.20.30.30,  7304.20.30.40, 
7304.20.30.50,  7304.20.30.60, 
7304.20.30.80.  7304.20.40.10. 
7304.20.40.20.  7304.20.40.30. 
7304.20.40.40.  7304.20.40.50. 
7304.20.40.60.  7304.20.40.80. 
7304.20.50.15,  7304.20.50.30, 
7304.20.50.45,  7304.20.50.60, 
7304.20.50.75,  7304.20.60.15, 
7304.20.60.30,  7304.20.60.45, 
7304.20.60.60,  7304.20.60.75, 
7304.20.70.00,  7304.20.80.30, 
7304.20.80.45,  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00, 


7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00,  7306.20.60.10. 
7306.20.60.50,  7306.20.80.10.  and 
7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  oiu-  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  is 
August  1,  1997  through  July  31,  1998. 
The  Department  is  conducting  this 
review  in  accordance  within  section  751 
of  the  Act,  as  amended. 

Analysis  of  Comments  Received 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review.  We 
received  comments  from  TAMSA  and 
rebuttal  comments  from  the  petitioners. 
The  following  is  a  summary  of  these 
comments. 

Comment  1:EP/CEP 

TAMSA  argues  that  the  Department 
incorrectly  treated  its  sole  U.S.  sale  as 
a  constructed  export  price  ("CEP") 
transaction  in  the  preliminary  results  of 
this  review.  See  Preliminary  Results,  64 
FR  at  48984.  Regarding  whether  sales 
should  be  classified  as  EP  sales  despite 
some  involvement  by  a  U.S.  affiliate,  the 
Department  uses  the  following  criteria: 

(1)  Whether  the  merchandise  was 
shipped  directly  to  the  unaffiliated 
buyer,  without  being  introduced  into 
the  affiliated  selling  agent's  inventory; 

(2)  whether  this  is  the  customary  sales 
channel  between  the  parties;  and  (3) 
whether  the  affiliated  selling  agent 
located  in  the  United  States  acts  only  as 
a  processor  of  documentation  and  a 
communications  link  between  the 
foreign  producer  and  the  unaffiliated 
buyer.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Newspaper  Printing  Presses 
From  Germany,  61  FR  38175  (July  23, 
1996). 

TAMSA  argues  that  the  Department 
relied  solely  on  the  third  criterion  for  its 
CEP  determination,  and  did  not 
properly  address  the  first  two  criteria. 
TAMSA  claims  that  its  sale  meets  the 
first  two  criteria  for  indirect  EP  sales 
because  the  merchandise  in  question  is 
not  introduced  into  the  physical 
inventory  of  the  affiliated  selling  agent, 
and  direct  shipment  to  the  customer  is 
the  customary  conunercial  channel  for 
sales  of  this  merchandise.  TAMSA  also 
claims  that  it,  in  fact,  meets  the  third 
criterion  because  its  affiliated  selling 
agent  in  the  United  States,  Siderca 
Corp.,  had  an  "ancillary"  role. 
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sale.  Citing  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  the 
Netherlands:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review  ("Dutch  Steel"),  64  FR  11825 
(March  10,  1999),  TAMSA  argues  that 
Siderca  Corp.'s  selling  functions  are  not 
sufficient  for  Commerce  to  classify  its 
POR  sale  as  a  CEP  sale.  TAMSA 
supports  its  argument  by  stating  that 
Siderca  Corp.  stopped  its  OCTG  selling 
and  marketing  activities  in  the  United 
States  at  or  around  the  time  of  the 
antidumping  order  in  this  case,  making 
the  sales  agency  agreement 
"meaningless."  See  TAMSA 
Supplemental  Response,  February  2, 
1999.  at  9-10. 

The  petitioners  counter  that  TAMSA 
has  not  provided  sufficient  evidence  for 
the  Department  to  change  its  position, 
and  that  the  respondent  bears  the 
burden  of  proving  that  all  three  EP 
criteria  have  been  met.  The  petitioners 
state  that  Siderca  Corp.  may  not  have 
total  autonomy  in  setting  final  sales 
terms,  but  its  role  in  the  sales  process 
is  not  "ancillary." 

With  regard  to  U.S.  Steel  Group  and 
AK  Steel,  the  petitioners  argue  that  the 
former  supports  CEP  classification  for 
TAMSA  because  Siderca  had  the 
freedom  to  negotiate  prices,  and  the 
latter  has  limited  relevance  because  the 
Department  sought  a  remand  to 
reconsider  EP  classification. 
Furthermore,  the  petitioners  assert  that, 
as  was  the  case  in  U.S.  Steel.  Siderca 
Corp.'s  additional  selling  functions — 
i.e.,  taking  title  to  the  merchandise, 
using  its  insurance  policy  to  cover 
shipment,  etc. — add  weight  to  the  other 
factors  in  this  case,  supporting  CEP 
classification. 

The  petitioners  argue  that  TAMSA 
has  not  proven  that  Siderca  Corp.  did 
not  play  any  role  in  determining  price; 
therefore,  even  greater  weight  must  be 
accorded  to  the  sales  agency  agreement 
between  TAMSA  and  Siderca  Corp. 
TAMSA  may  have  set  the  minimum 
price,  according  to  the  petitioners' 
analysis  of  the  sales  agency  agreement, 
but  Siderca  played  a  substantial  role  in 
negotiating  the  price  with  the  customer. 
The  petitioners  further  assert  that  a  U.S. 
affiliate  does  not  need  to  make 
independent  pricing  decisions  for  its 
role  to  be  more  than  "incidental  or 
ancillary."  See  Industrial  Nitrocellulose 
from  tlie  United  Kingdom:  Final  Results 
of  Antidumping  Duty  Administrative 
Review  ("Industrial  Nitrocellulose"),  64 
FR  6609,  6611  (February  10,  1999). 

The  petitioners  maintain  that  signed 
contracts  among  parties  are  more 
important  than  internal 
communications,  such  as  the  e-mails 
relied  upon  by  TAMSA.  See  Section  A 


Response  at  Attachment  A-10  (APO 
Version).  The  petidoners  contend  that 
the  e-mails  do  not  provide  evidence  that 
TAMSA  authorized  this  sale  or  that  this 
sale  would  have  been  made  without 
Siderca  Corp.'s  contacts  with  the  U.S. 
customer.  Furthermore,  the  petitioners 
disagree  with  TAMSA's  assertion  that 
its  sales  and  marketing  agreement  is  not 
dispositive  with  respect  to  this  case.  In 
fact,  according  to  the  petitioners, 
Siderca  Corp.  has  exclusive  rights  to 
market  and  sell  TAMSA's  product  in  the 
United  States,  demonstrating  Siderca's 
pivotal,  primarj'  role. 

Referring  to  Dutch  Steel,  the 
petitioners  disagree  with  TAMSA's 
allegation  that  failure  to  solicit  new 
customers  invalidates  the  agency 
agreement.  The  petitioners  state  that 
TAMSA  has  not  proven  that  its  sale  in 
the  instant  review  was  to  the  same 
customer  as  the  sale  in  the  previous 
review.  Additionally,  the  petitioners 
disagree  with  TAMSA's  claim  that  the 
agreement  became  "meaningless" 
because  TAMSA  discontinued  OCTG 
exports  to  the  United  States  after  the 
antidumping  order,  and  Siderca  Corp. 
did  not  take  part  in  OCTG  selling  or 
marketing  activities  for  nearly  two 
years.  The  petitioners  argue  that  the 
sales  and  marketing  agreement  never 
ceased  to  exist  and,  in  fact,  was  renewed 
after  the  antidumping  order  was  issued. 
According  to  the  petitioners,  this  proves 
that  TAMSA  continued  to  sell  to  the 
United  States.  Furthermore.  Siderca 
Corp.  received  payment  and 
compensation  for  its  U.S.  sale  and 
maintained  a  sales  staff  for  OCTG, 
according  to  the  terms  of  the  agreement. 

The  petitioners  also  claim  that 
TAMSA  does  not  meet  criterion  two 
because  TAMSA  only  had  one  U.S.  sale, 
making  it  difficult  to  determine  the 
customary  commercial  channel. 
Moreover,  the  merchandise  associated 
with  the  U.S.  sale  in  this  review  was 
picked  up  by  the  customer  at  the  port, 
and  petitioners  argue  that  this  was  not 
the  customary  commercial  channel 
establishedjn  the  sales  agency 
agreement. 

Department's  Position 

After  careful  examination  of  the 
record,  and  based  upon  our  analysis 
using  the  three-pronged  test  discussed 
below,  the  Department  has  determined 
to  treat  TAMSA's  U.S.  sale  as  a  CEP 
sale,  as  defined  in  section  772(b)  of  the 
Act.  Pursuant  to  section  772  (a)  and  (b) 
of  the  Act,  an  EP  sale  is  a  sale  of 
merchandise  for  export  to  the  United 
States  made  by  a  foreign  producer  or 
exporter  outside  the  United  States  prior 
to  importation.  A  CEP  sale  is  a  sale 
made  in  the  United  States  before  or  after 
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importation  by  or  for  the  account  of  the 
exporter/producer  or  by  a  party 
afBliated  with  the  exporter  or  producer. 
In  determining  whether  the  sales 
activity  of  a  U.S.  affiliate  rises  to  such 
a  level  that  CEP  methodology  is 
warranted,  the  Department  has 
examined  the  following  criteria:  (l) 
whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unaffiliated  U.S.  customer  {rather  than 
being  introduced  into  the  inventory  of 
the  U.S.  affiliate),  (2)  whether  this  was 
the  customary  commercial  channel 
between  the  parties  involved,  and  (3) 
whether  the  function  of  the  U.S.  affiliate 
is  limited  to  that  of  a  "processor  of 
sales-related  documentation"  and  a 
"communication  link"  with  the 
unaffiliated  U.S.  buyer.  See,  e.g., 
Canadian  Steel,  63  FR  at  12738.  Unless 
all  three  criteria  are  met,  a  sale  made  by 
the  U.S.  affiliate  will  not  be  attributed 
to  the  exporting  affiliated  party  and, 
therefore,  considered  an  indirect  EP 
sale. 

Because  the  third  criterion  is  not  met 
in  this  case,  we  need  not  address  the 
first  two  criteria.  Our  examination  of  the 
record  with  respect  to  this 
administrative  review  indicates  that  the 
fact  pattern  for  sales  to  the  United  States 
is  substantially  similar  to  the  pattern  for 
sales  in  the  previous  administrative 
review,  in  which  we  found  that  sales 
involving  Siderca  Corp.  were  CEP  sales. 

Under  the  selling  agreement  between 
TAMSA  and  Siderca  Corp.,  Siderca 
Corp.  is  the  exclusive  selling  agent  for 
TAMSA  products  in  the  United  States 
and  other  parts  of  the  world,  and  has 
certain  rights  affecting  price  for  any 
sales  under  the  agreement.  In  exchange 
for  providing  marketing  and  selling 
functions,  and  for  providing  other 
services,  Siderca  Corp.  is  entitled  to 
receive  compensation  under  the 
agreement.  The  record  indicates  that 
Siderca  Corp.  did  receive,  in  connection 
with  this  sale,  the  compensation 
,       provided  for  under  the  agreement. 

In  addition,  Siderca  Corp.  played  the 
primary  role  in  generating  this  sale  by 
bringing  the  customer  to  TAMSA.  The 
record  shows  that  Siderca  Corp.  has  a 
working  relationship  with  the  United 
States  customer.  Conversely,  TAMSA 
itself  appears  to  have  little,  if  any, 
contact  outside  of  Mexico  with  regard  to 
the  sale  of  its  products  in  the  United 
States.  Indeed,  under  the  agreement, 
TAMSA  is  precluded  from  soliciting  or 
negotiating  sales  directly  in  the  United 
States. 

The  judicial  cases  TAMSA  relies 
upon  do  not  support  its  position. 
Contrary  to  TAMSA's  claim,  the  opinion 
in  U.S.  Steel  does  not  suggest  that  the 
Department  should  classify  the  sale  in 


this  case  as  an  EP  sale.  The  Court's 
decision  to  uphold  Commerce's  CEP 
classification  in  that  case  was  not  based 
solely  on  the  evidence  that  the  U.S. 
affiliate  negotiated  the  final  sale  price 
consistent  with  a  floor  price  set  by  the 
exporter.  Instead,  the  Court  also 
considered  the  fact  that  the  U.S.  affiliate 
had  "flexibility"  to  make  decisions  as  to 
price.  In  this  case,  as  well,  the  binding 
sales  agreement  indicates  that  Siderca 
Corp.  had  the  exclusive  right  and 
flexibility  to  negotiate  the  price.  Thus, 
by  analogy  to  U.S.  Steel  Corp.,  CEP 
classification  is  also  appropriate  in  this 
OCTG  case. 

The  Court's  opinion  in  AK  Steel  also 
does  not  compel  the  Department  to 
adopt  an  EP  classification  for  the  sale  in 
this  OCTG  review.  Although  the  Court 
in  that  case  denied  the  Department's 
request  for  a  remand  to  reconsider  its 
classification  of  certain  sales  as  EP  sales, 
the  Court  did  not  find  that  the  facts  of 
that  case  demanded  an  EP  classification. 
Instead,  the  AK  Steel  Court  held  that, 
prior  to  making  its  determination, 
"Commerce  may  have  been  free  to 
assess  the  evidence  differently  than  it 
did."  34  F.  Supp.  2d  at  761.  The 
principle  of  finality  of  administrative 
decisions  requires  that  once  a  final 
agency  decision  is  made,  it  cannot  be 
changed  unless  the  decision  was 
erroneous  when  made.  Noting  that 
nothing  in  the  record  showed  that  the 
U.S.  sales  agents  were  free  to  negotiate 
prices,  the  Court  held  only  that 
(although  Commerce  might  have 
reached  a  different  conclusion),  "it  was 
not  an  error"  to  classify  the  sales  as  EP 
sales.  Id.  Furthermore,  the  facts  of  this 
OCTG  case  weigh  more  heavily  in  favor 
of  a  CEJ*  classification  than  did  those  in 
the  case  underlying  AK  Steel,  because  in 
this  case  the  administrative  record  does 
contain  evidence  that  the  U.S. 
subsidiary'  was  authorized  to  negotiate 
prices. 

The  administrative  cases  relied  upon 
by  TAMSA  also  do  not  support  its  claim 
that  the  sale  in  this  case  should  be 
classified  as  an  EP  sale.  For  example, 
although  both  this  case  and  the  Dutch 
Steel  case  involve  a  sales  agency 
agreement,  the  Dutch  producer, 
Hoogovens,  maintained  direct 
communication  links  with  its  U.S. 
customers,  often  without  its  affiliate, 
HSUSA.  Hoogovens"  "U.S.  customers 
communicated  directly  with  Hoogovens 
regarding  post-sale  price  adjustments  for 
quality  defects."  See  Dutch  Steel,  64  FR 
at  11829.  In  that  case,  "the 
preponderance  of  selling  functions 
involved  in  U.S.  sales  occurred  in  the 
Netherlands."  Id.  64  FR  at  11828.  In  this 
OCTG  case,  in  contrast,  the 
preponderance  of  selling  functions  were 


performed  in  the  United  States  by 
Siderca  Corp.  While  HSUSA  had  no 
authority  to  negotiate  prices,  Siderca 
Corp.  had  the  authority  to  negotiate 
prices  through  its  selling  agreement. 
The  agreement  places  the  rights  and 
responsibilities  of  selling  and  marketing 
TAMSA  products  in  the  United  States 
squarely  on  Siderca  Corp. 

TAMSA's  reliance  on  Canadian  Steel, 
Taiwan  Pipe,  Korean  Wire  Rod.  and 
Beryllium  Metal  is  also  misplaced.  Sales 
at  issue  in  those  cases  were  deemed  to 
be  EP  sales  because  the  U.S.  affiliates 
were  not  free  to  solicit  sales,  negotiate 
contracts  or  prices,  or  provide  customer 
support.  Siderca  Corp.,  in  contrast,  was 
authorized  to  perform  all  of  the  above 
functions  on  behalf  of  TAMSA  as  well 
as  resolving  any  disputes  regarding  the 
status  of  the  order,  delivery  or  quality, 
or  any  other  customer  issues. 

The  Department's  position  in  the 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Spain  ("Wire  Rod  from 
Spain"),  63  FR  at  40394  (July  29,  1998). 
also  supports  the  conclusion  that 
TAMSA's  sale  is  best  classified  as  a  CEP 
sale.  In  that  case,  the  Department  treated 
the  U.S.  sales  as  CEP  sales  under  a 
similar  fact  pattern.  Specifically, 
Acerinox's  authority  to  negotiate  and 
accept  sales  terms,  as  well  as  its 
authority  to  initiate  contact  with  U.S. 
customers,  contradicted  the  parent 
company's  claim  that  the  U.S.  affiliate's 
activities  were  ancillary.  Thus,  the 
Department  classified  these  sales  as  CEP 
sales. 

Finally,  although  TAMSA  claims  that 
the  contract  was  meaningless  during 
this  period  of  review,  and  that  an  e-mail 
interchange  included  in  its  submission 
shows  that  TAMSA  was  responsible  for 
setting  the  price  of  this  sale,  there  is 
record  evidence  showing  that  the 
contract  remains  in  effect.  Siderca  Corp. 
retained  its  obligations  under  the 
agreement  (e.g.,  maintaining  a  sales 
staff)  and  was  substantially  involved  in 
the  sales  process  for  this  sale.  Based  on 
the  facts  of  the  case,  and  their  similarity 
to  previous  cases  concerning  the  issue 
of  whether  a  sale  should  be  classified  as 
CEP  or  EP,  the  Department  has 
classified  TAMSA's  sale  to  the  United 
States  as  a  CEP  sale  for  these  final 
results. 

Comment  2 

TAMSA  states  that,  in  testing  the 
home  market  sales  database  for  below- 
cost  sales,  the  Department  should  not 
compare  home  market  sales  prices  that 
are  unadjusted  for  inflation  with  costs  of 
production  that  are  adjusted  for 
inflation. 

Petitioners  did  not  comment. 
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Department's  Pc  sition 

We  agree  witli 
changed  the  pro  ;ram 
results.  Circums  :ances 
using  the  Depart  ment 
methodology  in 
we  have  deleted 
adjustment  to 


respondent  and  have 
for  the  final 
do  not  warrant 
s  high  inflation 
this  review.  Therefore, 
the  inflation 
of  production. 


ccsts 


Comment  3 


u:y 


errsr 


TAMSA  asseris 
antidumping  d 
contained  an 
According  to 
underestimated 
leading  to 
from  U.S.  sales 


that  the'Department's 
calculation  program 
in  line  1693. 
Ti^MSA,  the  Department 
ielling  expenses, 
overejtimated  levels  of  profit 
underestimated  total 
TAM^A  requests  that  the 
incl  ide  performance  bond 
lome  market  sales 
home  market  direct 


expenses 
Department 
costs  on  certain 
when  calculatin ; 
selling  expenses 
Petitioners  die  not  comment. 


Department's  Pc  sition 

We  agree  with 
changed  the  pro  ;ram 
results.  The 
BONDH.  a  variable 
bond  costs,  in 
selling  expenses 

Final  Results  of  the  Review 


the 


respondent  and  have 

for  the  final 

now  includes 

for  performance 

home  market  direct 

calculation. 


As  a  result  of 
determine  that  t 
average  dumpi 


his  review,  we 
le  following  weighted- 
margin  exists: 


Circular  WEibED  Non-Alloy  Steel 
PIPE!;  AND  Tubes 


Producer/manufad  urer/exporter 


Weighted- 
average 
margin 


TAMSA 


0.00 


Ser  ace : 


The  Departme  it 
the  Customs 
antidumping  du 
entries.  The  Department 
appraisement 
the  Customs 
following  dep 
effective  upon 
of  final  results  o 
shipments  of  oil 
from  Mexico  en 
from  warehouse 
after  the 
for  by  section 
The  cash  deposi 
company  will  b( 
as  stated  above 
reviewed  or 
listed  above,  the 
continue  to  be 
published  for 
if  the  exporter  ia 
this  review,  or  t 


shall  determine,  and 
shall  assess, 
ies  on  all  appropriate 
will  issue 
instructions  directly  to 
Service.  Furthermore,  the 
requirement  will  be 
publication  of  this  notice 
review  for  all 
country  tubular  goods 
tpred,  or  withdrawn 
for  consumption  on  or 
publication  date,  as  provided 
(a)(1)  of  the  Act:  (1) 
rate  for  the  reviewed 
the  rate  for  that  firm 
2)  for  previously 
investigated  companies  not 
cash  deposit  rate  will 
company-specific  rate 
most  recent  period;  (3) 
not  a  firm  covered  in 
original  less  than  fair 


751 


tle^ 
th; 


le 


value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  memufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  will  be  23.79  percent,  the  "all 
others"  rate  from  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  This  notice  also  serves  as  a 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  accordance  with 
19  CFR  351.306  of  the  Department's 
regulations.  Timely  written  notification 
of  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777{i)(l)  of  the  Act. 

Dated:  January  4,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-633  Filed  1-10-00:  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-835] 

Oil  Country  Tubular  Goods  From 
Japan:  Notice  of  Extension  of  Time 
Limit  for  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  final  results  of  antidumping 
duty  administrative  review. 


EFFECTIVE  DATE:  January  11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0648. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(1998). 

Extension  of  Time  Limit  for  Preliminary 
Results 

The  Department  of  Commerce  has 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Japan.  The 
Department  initiated  this  antidumping 
administrative  review  for  Sumitomo 
Metal  Industries  Ltd.  on  September  29, 
1998  (63  FR  51893)  and  for  Okura  and 
Company  on  October  29,  1998  (63  FR 
58009).  The  review  covers  the  period 
August  1,  1997  through  July  31,  1998. 

Because  of  the  complexity  of  certain 
issues,  it  is  not  practicable  to  complete 
these  reviews  within  the  time  limits 
mandated  by  section  751(a)(3)(A)  of  the 
Act.  Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limit  for  the  final  results  to  March 
5,  2000  [see  Memorandum  from  Joseph 
A.  Spetrini  to  Robert  S.  LaRussa, 
"Extension  of  Time  Limit  of  the 
Administrative  Antidumping  Duty 
Review  of  Oil  Country  Tubular  Goods 
from  Japan  ").  This  extension  of  time 
limit  is  in  accordance  with  section 
751(a)(3)(A)  of  the  Act. 

Dated:  January  4,  2000. 
Edward  Yang, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  III. 
[FR  Doc.  00-635  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  351(M}S-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-828] 

Slilcomanganese  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Finn  at  (202)  482-0065  or 
James  Terpstra  at  (202)  482-3965,  Office 
of  AD/CVD  Enforcement  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 

Information 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  die 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  Date^on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximimi  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  January  25,  1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on 
silicomanganese  from  the  People's 
Republic  of  China,  covering  the  period 
December  1,  1997  through  November 
30,  1998  (64  FR  3682).  On  November  8, 
1999,  we  published  the  preliminary 
results  of  review  (64  FR  60784).  In  our 
notice  of  preliminary  results,  we  stated 
oiu-  intention  to  issue  the  final  results  of 
this  review  no  later  than  March  7,  2000. 

Extension  of  Final  Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
review  within  the  original  time  limit. 
Therefore  we  are  extending  the  time 


limits  for  completion  of  the  final  results 
until  no  later  than  May  6,  2000.  See 
Decision  Memorandum  from  Holly  A. 
Kuga  to  Robert  S.  LaRussa,  dated 
December  17,  1999,  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099 
of  the  main  Commerce  Building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  5,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-632  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-808] 

Certain  Stainless  Steel  Wire  Rod  From 
India;  Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by 
Viraj  Group,  Ltd.  ("Viraj"),  respondent, 
the  Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  C'SSWR")  ft-om  India.  The 
period  of  review  ("POR")  is  December  1, 
1997,  through  November  30.  1998. 

We  have  preliminarily  determined 
that  respondent  Viraj  has  made  sales 
below  normal  value  ("NV").  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  service  to  assess  antidumping  . 
duties  on  all  appropriate  entries.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results.  Parties  who 
submit  arguments  in  this  segment  of  the 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  January  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  or  Rick  Johnson,  AD/ 
CVD  Enforcement  Group  III,  Office  9. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0413 
(Bailey)  or  (202)  482-3818  (Johnson). 


SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  351  (1998). 

Background 

On  October  20, 1993,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rod  from  India  (58 
FR  54110).  On  December  8,  1998,  the 
Department  published  in  the  Federal 
Register  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  duty  order  (63  FR  67646). 

On  December  29, 1998,  Mukand.  Ltd. 
("Mukand"),  Panchmahal  Steel.  Ltd. 
("Panchmahal")  and  Viraj  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  India.  In 
accordance  with  19  CFR  351.221(b),  we 
published  a  notice  of  initiation  of  the 
review  of  Panchmahal  and  Viraj  on 
January  25.  1999  (64  FR  3682),  and 
published  a  notice  of  initiation  of  the 
review  of  Mukand  on  February  22,  1999 
(64  FR  8542).  The  review  of  Mukand 
was  initiated  at  a  later  date  due  to  an 
inadvertent  omission  in  the  January  25, 
1999  Federal  Register  notice.  Pursuant 
to  19  CFR  351.213(d)(1),  on  February  23, 
1999,  Mukand  and  Panchmahal  timely 
withdrew  their  requests  for  review. 

Respondent  Viraj  submitted  its 
Section  A  questionnaire  response  on 
March  24,  1999,  and  its  Sections  B  &  C 
questionnaire  responses  on  April  19, 
1999. 

On  May  11,  1999,  petitioners 
submitted  a  sales-below-cost  allegation. 
This  allegation  was  supplemented  on 
July  2,  1999.  Based  on  the  request  by 
petitioners,  on  July  23,  1999,  the 
Department  initiated  a  sales-below-cost 
investigation  of  stainless  steel  wire  rod 
by  Viraj.  On  August  30,  1999, 
respondent  Viraj  submitted  its  response 
to  the  Section  D  questionnaire.  The 
Department,  however,  considered  this 
response  to  be  insufficient  and 
requested  Viraj  to  re-submit  its  Section 
D  questionnaire  response,  which  it  did 
on  October  14,  1999. 

On  August  31,  1999,  due  to  the 
reasons  set  forth  in  the  Extension  of 
Time  Limit  for  the  Preliminary  Results 
of  Antidumping  Administrative  Review: 
Certain  Stainless  Steel  Wire  Rod  from 
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India,  the  Depa  tment  extended  the  due 
date  for  the  pre  iminary  resuhs.  In 
accordance  witli  section  751(a)(3)(A)  of 
the  Act,  the  De[  artment  extended  the 
due  date  for  the  notice  of  preliminary 
results  the  maximum  120  days 
allowable,  from  the  original  due  date  of 
September  2.  IS  99,  to  January  3,  2000. 

On  Novembei  4,  1999,  Viraj  asked  to 
withdraw  its  re(  uest  for  this  review. 
Pursuant  to  19  (FR  351.213(d)(1).  if  a 
respondent  witt  draws  its  request  for  an 
administrative  r  sview  within  90  days  of 
the  date  of  publ  cation  of  the  initiation 
of  the  review,  tl  e  Department  will 
rescind  the  revi^  sw.  The  Department 
may  extend  the  :ime  limit  if  it  decides 
that  it  is  reason!  ble  to  do  so.  In  this 
case.  Viraj's  req  lest  for  rescission  has 
not  been  grante(  because  the  request 
was  filed  after  t  le  90  day  deadline  had 
passed  (the  adn  inistrative  review  was 
initiated  on  Jani  lary  25,  1999),  and  we 
do  not  find  that  it  is  otherwise 
reasonable  to  dc  so  (see  Partial 
Rescission  of  Re  view,  below,  for 
details). 

From  Decemt  er  6-11. 1999.  the 
Department  con  ducted  a  sales  and  cost 
verification  of  Viraj  at  its  production 
facilities  in  Tart  pur,  India.  The  results 
of  this  verificati  jn  are  contained  in  the 
sales  and  cost  vi  (rification  reports  for 
Viraj,  public  vei  sions  of  which  are  on 
file  in  the  Depai  tment's  Central  Records 
Unit,  Room  B-O  )9  of  the  Main 
Commerce  Builling. 

Scope  of  the  Re'  riew 


Imports 
shipments  of 
are  products 
hot-rolled 
rounds,  squares 
other  shapes,  in 
of  alloy  steels  c 
percent  or  less 
percent  or  more 
without  other  e 
are  only  manufa  ct 
and  are  normall ! 
and  are  of  solid 
majority  of 
States  are  rounc 
annealed  and 


cf( 


common  size  is 
diameter. 

The  SSWR 
currently  classi 
7221.00.0005. 
7221.00.0020, 
7221.00.0040. 
7221.00.0060. 
7221.00.0080  of 
Schedule  of  the 
("HTSUS"). 
subheading  is 
and  customs 


cover  3d  by  this  review  are 
SSWR  from  India.  SSWR 
wh  ich  are  hot-rolled  or 
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Alt  lough  the  HTSUS 

p  ovided  for  convenience 
pu  poses,  the  written 


description  of  the  merchandise  under 
review  is  dispositive. 

Partial  Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(1)  of 
the  Department's  regulations,  a  party 
that  requests  an  administrative  review 
may  withdraw  such  request  within  90 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review.  As  noted  above  in  the 
"Background"  section,  because  Mukand 
and  Punchmahal  have  timely 
withdrawn  their  requests  for  review,  the 
Department  is  rescinding  the  review 
with  respect  to  these  two  companies. 
This  rescission  of  administrative  review 
and  notice  are  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.213(d)(1).  By  contrast,  Viraj  did  not 
withdraw  its  request  for  an 
administrative  review  in  a  timely 
manner.  Although  under  section 
351.213(d)(1)  the  Department  may 
extend  the  deadline  for  withdrawing  a 
request  for  review,  in  this  case  Viraj  did 
not  ask  for  recission  of  the  review  until 
after  the  Department  had  expended 
substantial  resources  in  conducting  the 
review.  In  adopting  section 
351.213(d)(1)  the  Department  explained 
that  we  would  take  into  consideration 
how  much  time  and  effort  had  been 
devoted  to  a  review  in  deciding  whether 
to  permit  an  untimely  withdrawal  of 
request  for  review.  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27317  (1997).  In  this  particular 
case,  the  Department  has  solicited  and 
received  multiple  questioiuiaire 
responses  and  supplemental  responses 
from  respondent,  and,  as  discussed 
above,  has  initiated  a  sales-below-cost 
investigation.  Therefore,  we  have 
continued  with  this  review  with  respect 
to  Viraj. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  "Scope  of  the 
Review"  section,  above,  and  sold  in  the 
comparison  market  during  the  POR,  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Because  there 
were  no  contemporaneous  sales  of 
identical  or  similar  foreign  like  product 
in  the  comparison  market  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
constructed  value  ("CV"). 

Date  of  Sale 

While  the  Department  normally  will 
use  the  date  of  invoice  as  the  date  of 
sale,  we  have  determined  in  this  case 
that  the  purchase  order  date  better 
reflects  the  date  on  which  Viraj 


established  the  material  terms  of  sale.  In 
this  case,  Viraj  stated  in  its  April  19, 
1999  questionnaire  response  that  the 
material  terms  of  sale  are  set  at  order 
date.  This  claim  was  confirmed  at 
verification.  See  Memorandum  to  the 
File:  Certain  Stainless  Steel  Wire  Rod 
from  India — Antidumping 
Administrative  Review  12/01/97 
through  11/30/98— Verification  of  Viraj 
Impoexpo's  ("VIL")  and  Viraj  Alloys 
("VAL")  Sales  ("Sales  Verification 
Report"],  at  page  5  (January  3,  2000). 
Although  by  using  the  order  date  as  date 
of  sale  the  U.S.  "sales  fall  outside  of  the 
POR,  the  Department  has  the  discretion 
to  consider  U.S.  sales  which  fall  outside 
of  the  POR  in  its  analysis.  In  accordance 
with  the  Department's  practice,  we 
reviewed  sales  of  merchandise  shipped 
to  the  United  States  during  the  POR. 

Affiliation 

Viraj  is  composed  of  three  different 
companies,  two  of  which  are  involved' 
in  the  production  and  sale  of  subject 
merchandise.  Viraj  Forgings  Ltd.,  which 
produces  steel  forgings,  is  not  involved 
in  the  production  or  sale  of  SSWR.  Viraj 
Alloys,  Ltd.  ("VAL")  produces  steel 
billets  which  eire  transferred  to  Tata 
SSL,  Ltd.  ("Tata"),  an  unaffiliated 
Indian  steel  company,  which  is 
subcontracted  to  roll  the  billets  as  a 
tolling  operation.  VAL  then  sells  the 
rolled  billets  to  Viraj  Impoexpo,  Ltd. 
("VIL"),  which  anneals  and  pickles  a 
certain  percentage  of  the  rolled  billets 
into  SSWR  and  subsequently  exports 
the  subject  merchandise. 

Normal  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  normal  value,  we 
compared  the  Export  Price  ("EP")  to  the 
NV,  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice. 

Export  Price 

For  calculation  of  the  price  to  the 
United  States,  we  used  EP,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  first  sold  by  Viraj  to  an  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  treatment  was  not 
otherwise  indicated.  The  Department 
calculated  EP  for  Viraj  based  on  packed, 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions 
from  the  starting  price  for  movement 
expenses  (foreign  inland  height,  ocean 
fi-eight,  insurance,  and  brokerage  and 
handling)  in  accordance  with  section 
772(c)(2)  of  the  Act.  Additionally,  we 
added  to  the  U.S.  price  an  amount  for 
duty  drawback  pursuant  to  section 
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772(c)(1)(B)  of  the  Act.  For  a  further 
discussion  of  duty  drawback,  see  Sales 
Verification  Report,  at  pages  11-12, 
January  3,  2000.  As  discussed  above  in 
the  "Date  of  Sale"  section,  we  used 
order  date  as  the  date  of  sale. 

Normal  Value 

After  testing  (1)  home  market  viability 
and  (2)  whether  comparison  market 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
CV  Comparisons"  section  of  this  notice. 

1 .  Comparison  Market  Viability 

Viraj  had  no  sales  of  the  subject 
merchandise  in  the  home  market  dvuing 
the  POR.  Moreover,  the  only  market 
outside  the  United  States  to  which  Viraj 
sold  the  foreign  like  product  during  the 
POR  was  Turkey.  In  order  to  determine 
whether  there  is  a  sufficient  volume  of 
sales  in  Turkey  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  Viraj's 
volume  of  third  country  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(l)(B){ii) 
of  the  Act.  Because  Viraj's  aggregate 
volume  of  third  country  sales  to  Turkey 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
.subject  merchandise,  we  based  our  NV 
analysis  on  the  prices  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  Turkey. 

2.  Cost  of  Production  Analysis 

On  May  11,  1999,  petitioners  filed  an 
allegation  that  Viraj  made  third  country 
sales  at  prices  that  were  below  the  cost 
of  production  ("COP"),  and 
supplemented  this  allegation  on  July  2, 
1999.  Our  analysis  of  the  allegation 
indicated  that  there  were  reasonable 
grounds  to  believe  or  suspect  that  Viraj 
had  sold  SSWR  in  the  third  country 
market  at  prices  less  than  the  COP. 
Accordingly,  on  July  23,  1999,  pursuant 
to  section  773(b)  of  the  Act,  we  initiated 
a  COP  investigation  to  determine 
whether  sales  were  made  at  prices  less 
than  the  COP. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  Viraj's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
including  the  cost  of  the  tolling 
operation  performed  by  Tata,  plus  an 
amount  for  third  country  selling,  general 
and  administrative  expenses  ("SG&A"), 
including  interest  expenses,  and 
packing  costs,  with  the  following 
exceptions. 


1 .  Billet-Major  Input 

In  its  original  section  D  questionnaire 
response,  dated  August  30,  1999,  VIL 
reported  that  it  purchases  the  billets 
used  in  the  production  of  SSWR  from 
VAL  (after  Tata  further  processes  the 
billets).  Because  the  billets  are  produced 
by  VAL,  an  affiliate  of  VIL,  and  because 
the  billets  are  a  major  input  in  the 
production  of  SSWR  sold  by  VIL,  the 
major  input  rule  should  be  applied  to 
value  the  billets  that  VIL  obtained  from 
VAL  (see  Notice  of  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
From  Italy,  64  FR  6615,  6621  (February 
10,  1999)).  The  major  input  rule  of 
section  773(f)(3)  of  the  Act  provides  that 
the  Department  may  value  inputs 
obtained  from  affiliated  parties  at  the 
highest  of  the  transfer  price,  market 
price,  or  the  affiliated  supplier's  costs. 
See,  19  CFR  Section  351.407(b).  In  this 
instance,  the  Department  found  at 
verification  that  the  transfer  price  is 
identical  to  the  market  price  and  above 
VAL's  cost  of  production.  See 
Memorandum  to  the  File:  Certain 
Stainless  Steel  Wire  Rod  from  India- 
Antidumping  Administrative  Review  12/ 
01/97  through  11/30/98— Verification  of 
Viraj  Impoexpo's  ("VIL")  and  Viraj 
Alloys  ("VAL")  Cost  of  Production 
("Cost  Verification  Report")  at  page  8 
(January  3,  2000).  Therefore,  we  are 
valuing  input  billets  at  the  transfer 
price,  as  reported  in  verification  exhibit 
15  of  the  Cost  Verification  Report. 

2.  Fixed  Overhead  Costs 

At  verification,  the  Department 
determined  that  Viraj  did  not  include 
the  account  items  "Material  Handling 
Charges"  (i.e.,  ft-eight  expenses)  and 
"Repairs  to  Plant  &  Machinerv'"  in  its 
calculation  of  fixed  overhead  costs.  See 
Cost  Verification  Report  at  page  1 1 . 
Because  these  expenses  relate  to  the 
production  of  subject  merchandise,  we 
have  determined  that  they  should  be 
included  as  fixed  overhead  costs. 
Accordingly,  we  have  recalculated  the 
ratio  of  fixed  overhead  costs  to  the  cost 
of  goods  sold  and  adjusted  the  total  cost 
of  manufacture.  See  Memorandum  to 
the  File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  Viraj 
("Analysis  Memorandum")  at  page  5. 

3.  Variable  Overhead  Costs 

At  verification,  the  Department  found 
a  minor  error  by  Viraj  in  its  calculation 
of  the  variable  overhead  costs  for  light 
diesel  oil.  Based  on  this  finding,  we 
have  revised  Viraj's  reported  variable 
overhead  cost.  See  Analysis 
Memorandum  at  page  5. 


4.  General  and  Administrative  ("G&A") 
Expenses 

At  verification,  the  Department  found 
that  Viraj  improperly  included  selling 
expenses  in  its  calculation  of  G&A 
expenses.  Therefore,  for  purposes  of 
these  preliminary  results,  we  have 
recalculated  the  G&A  factor.  See 
Analysis  Memorandum  at  page  4. 

5.  Interest  Expenses 

At  verification,  the  Department  found 
that  in  addition  to  reporting  bank 
charges  as  a  direct  selling  expense  in  its 
Section  B  &  C  response,  Viraj  reported 
banking  charges  in  its  calculation  of  net 
interest  expense.  Therefore,  for 
purposes  of  these  preliminary  results, 
we  have  excluded  banking  charges  from 
the  calculation  of  net  interest  expense. 
Additionally,  at  verification  we  found 
that  Viraj  deducted  ft^m  net  interest 
expense  an  amount  for  interest  usance 
charges.  Because  these  charges  were  not 
reported  by  Viraj  in  its  U.S.  or  home 
market  sales  file  as  a  direct  selling 
expense,  we  preliminarily  find  that 
these  interest  usance  charges  should  be 
included  in  Viraj's  net  interest  expense. 
See  Analysis  Memorandum  at  page  5. 

6.  Packing 

At  verification,  the  Department  found 
that  Viraj  calculated  its  POR  packing 
cost  based  on  the  sample  cost  of  packing 
materials  during  the  POR.  and  requested 
that  Viraj  recalculate  packing  expenses 
based  on  the  weighted-average  POR  cost 
of  packing  materials.  For  purposes  of 
these  preliminary  results,  we  have  used 
the  recalculated  packing  expense  as 
explained  in  the  Sales  Verification 
Report  at  page  10. 

B.  Test  of  Third  Country  Market  Sales 
Prices 

We  compared  the  weighted-average 
COP  figures  to  third  countr\-  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act, 
in  order  to  determine  whether  these 
sales  were  made  at  prices  below  COP.  In 
determining  whether  to  disregard  third 
country  market  sales  made  at  prices  less 
than  the  COP,  we  examined  whether:  (1) 
Within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  such  sales  were  made 
at  prices  which  permitted  the  recovery 
of  all  costs  within  a  reasonable  period  , 
of  time.  On  a  product-specific  basis,  we 
compared  the  COP  to  the  third  country 
market  prices,  less  any  applicable 
movement  charges. 

C.  Resuhs  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C}, 
where  more  than  20  percent  of 
respondent's  sales  of  a  given  product 
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Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  tl  e  Act.  to  the  extent 
practicable,  we  (  etermine  NV  based  on 
sales  in  the  com  }arison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-prici  i  sales  in  the 
comparison  mar  tet  or,  when  NV  is 
based  on  constn  cted  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  <  nd  administrative 
("SG&A")  exper  ses  and  profit.  For  EP, 
the  U.S.  LOT  is  i  he  level  of  the  starting- 
price  sale,  whicA  is  usually  from 
exporter  to  impt  rter.  As  discussed 
above,  all  of  Vin  j's  sales  to  the  U.S. 
were  EP  sales. 
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LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

In  the  present  review,  Viraj  did  not 
request  a  level  of  trade  (LOT) 
adjustment.  To  ensure  that  no  such 
adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  U.S.  and  third 
country  market,  including  the  selling 
functions,  classes  of  customers,  and 
selling  expenses. 

In  both  the  third  country  comparison 
market  and  the  United  States.  Viraj 
reported  one  LOT  and  one  distribution 
system  with  one  class  of  customer 
(distributors).  Viraj  stated  that  it 
manufactures  the  merchandise  after 
receipt  of  a  final  confirmed  order  and 
sells  directly  to  its  customers  in  the 
comparison  market  and  in  the  United 
States  on  a  GIF  basis.  Viraj  reported  that 
it  uses  a  forwarding  agent  for  sales  to 
the  United  States  but  that  in  all  other 
aspects  it  performs  identical  selling 
functions  in  both  the  third  country 
comparison  market  and  the  United 
States.  These  selling  functions  include 
soliciting  inquiries  from  customers, 
negotiating  with  customers,  and 
procurement  of  export  orders.  Further, 
Viraj  reported  that  it  did  not  provide 
other  sales-related  services  on  any  of  its 
sales,  such  as  inventory  maintenance, 
technical  advice,  warranty  services,  or 
advertising.  Therefore,  we  preliminarily 
conclude  that  Viraj  performs  identical 
selling  functions  in  the  comparison 
market  and  the  United  States  and  that 
a  LOT  adjustment  is  not  warranted. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  a  circumstance-of-sale  adjustment 
by  deducting  third  country  market 
direct  selling  expenses  (i.e.,  imputed 
credit  and  banking  charges)  and  adding 
U.S.  direct  selling  expenses  [i.e., 
imputed  credit  and  banking  charges). 
For  computing  credit  expenses,  it  is  the 
Department's  normal  practice  to  use  an 
interest  rate  applicable  to  loans  in  the 
same  currency  as  that  in  which  the  sales 
are  denominated  (see,  e.g.,  Analysis  for 
the  preliminary  determination  in  the 
investigation  of  stainless  steel  plate  in 
coils  from  Korea — Pohang  Iron  &■  Steel 
Company,  63  FR  59535  (November  4, 
1998).  We  note  that  while  all  sales  to  the 
United  States  are  denominated  in  U.S. 
dollars,  the  short-term  interest  rate  used 
by  Viraj  was  derived  from  loans 
denominated  in  rupees.  Therefore,  we 
have  not  accepted  Viraj's  reported  credit 
expense  for  its  U.S.  sales  and  have 
instead  calculated  an  imputed  credit 
expense  for  these  sales  using  the  U.S. 
weighted-average  effective  rate  on 


commercial  and  industrial  loans  over 
one  month  and  under  one  year  made  by 
all  commercial  banks.  The  Federal 
Reserve  calculates  this  rate  quarterly. 
Loan  rates  were  collected  from  the  four 
quarters  corresponding  to  the  POR  and 
then  weight-averaged  by  the  amount  of 
loans  made  in  each  quarter.  All 
calculations  are  shown  at  Appendix  I  of 
the  Analysis  Memorandum. 

Additionally,  at  verification,  we 
found  that  for  its  U.S.  sales,  Viraj  did 
not  include  banking  charges  in  the  field 
"Other  Direct  Selling  Expenses"  as 
stated  in  its  supplemental  response, 
dated  June  25,  1999,  at  page  3.  See  Sales 
Verification  Report  at  page  10. 
Therefore,  for  purposes  of  these 
preliminary  results,  we  have  used  the 
information  obtained  at  verification  to 
determine  banking  charges  for  the  sales 
in  issue.  See  Analysis  Memorandum,  at 
page  5. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  Viraj  for  the  period 
December  1,  1997,  through  November 
30,  1998: 


Manufacturer/Exporter 

Margin 
(percent) 

Viraj 

2.76 

The  Department  will  disclose 
calculations  performed  in  connection 
with  this  preliminary  determination 
within  five  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  two 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Issues 
raised  in  the  hearing  will  be  limited  to 
those  raised  in  the  case  briefs.  Case 
briefs  from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register;  rebuttal  briefs  may 
be  submitted  not  later  than  five  days 
thereafter.  The  Department  will  publish 
the  final  results  of  this  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  the  merchandise  subject  to 
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review.  Upon  completion  of  tliis  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  In  accordance  with  19  CFR 
351.212(b),  if  applicable,  we  will 
calculate  an  importer-specific  ad 
valorem  duty  assessment  rate  based  on 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  For  Viraj,  a  deposit  equal  to  the 
above  margin  will  be  required;  (2)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (3)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  48.80 
percent,  the  "All  Others"  rate  made 
effective  by  the  original  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  fi'e  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  January  3,  2000. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-634  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-054,  A-588-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Japan  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof  From  Japan;  Antidumping 
Duty  Administrative  Reviews;  Time 
Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  final  results  of  the  1997- 
1998  administrative  reviews  of  the 
antidumping  duty  order  (A-588-604) 
and  finding  (A-588-054)  on  tapered 
roller  bearings  from  Japan.  These 
reviews  cover  three  manufacturers/ 
exporters  and  one  reseller/exporter  of 
the  subject  merchandise  to  the  United 
States  and  the  period  October  1,  1997 
through  September  30,  1998. 

EFFECTIVE  DATE:  January  11,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Scott  at  (202)  482-2657  or 
Robert  James  at  (202)  482-0649,  AD/ 
CVD  Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  these 
reviews  within  the  normal  statutory 
time  limit,  the  Department  is  extending 
the  time  limits  for  completion  of  the 
final  results  until  Monday,  February  28, 
2000  in  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended.  See  Memorandum  dated 
January  4,  2000  fi'om  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa,  on  file  in  Room  B- 
099  of  the  main  Commerce  building. 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Dated:  January  4,  2000. 
Edward  Yang, 

Acting  Deputy  Assistant  Secretary, 
AD/CVD  Enforcement  Group  III. 
[FR  Doc.  00-639  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
February  29.  2000.  The  meeting  will  be 
from  noon  to  4  p.m.  in  the  Main 
Conference  Room  on  the  sixth  floor  at 
the  office  of  Milliken  &  Company,  1045 
6th  Avenue,  New  York,  New  York. 
The  Committee  provides  advice  and 
guidance  to  Department  officials  on  the 
identification  and  surmounting  of 
barriers  to  the  expansion  of  textile 
exports,  and  on  methods  of  encouraging 
textile  firms  to  participate  in  export 
expansion. 

The  Committee  functions  solely  as  an 
advisor}'  body  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats  available. 
For  further  information  or  copies  of  the 
minutes,  contact  William  Dawson  at 
(202)'482-5155. 
Dated:  January  6,  2000. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  00-605  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  3510-OR-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010300B] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its 
Comprehensive  Management 
Committee,  Demersal  Committee, 
Monkfish  Committee,  Law  Enforcement 
Committee,  Committee  Chairmen,  and 
Executive  Committee  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  January  25,  2000  to  Thursday, 
January  27,  2000.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Iim  Select,  480  King  Street, 
Old  Town  Alexandria,  VA;  telephone: 
703-549-6080. 
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public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  January  6,  2000. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Dot;.  00-628  Filed  1-10-00:  8:45  am) 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Disposal 
and  Reuse  of  Naval  Hospital 
Philadelphia,  Pennsylvania 

SUMMARY:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C) 
(1994),  and  the  regulations  of  the 
Council  on  Environmental  Quality  that 
implement  NEPA  procedures,  40  CFR 
Parts  1500-1508,  hereby  announces  its 
decision  to  dispose  of  Naval  Hospital 
Philadelphia,  which  is  located  in 
Philadelphia,  PA. 

Navy  analyzed  the  impacts  of  the 
disposal  and  reuse  of  Naval  Hospital 
Philadelphia  in  an  Environmental 
Impact  Statement  (EIS).  as  required  by 
NEPA.  The  EIS  analyzed  three  reuse 
alternatives  and  identified  the 
Philadelphia  Naval  Hospital 
Community  Reuse  Plan  (Reuse  Plan), 
approved  by  the  City  of  Philadelphia  on 
June  17,  1999,  and  described  in  the  EIS 
as  the  Naval  Hospital  Reuse  Plan 
Alternative,  as  the  Preferred  Alternative. 

The  Preferred  Alternative  proposed  to 
use  the  Naval  Hospital  property  for 
residential  purposes  and  for  commercial 
activities  and  to  develop  public  parks 
and  recreational  areas.  The  City  of 
Philadelphia  is  the  Local 
Redevelopment  Authority  (LRA)  for  the 
Naval  Hospital.  Department  of  Defense 
Rule  on  Revitalizing  Base  Closure 
Communities  and  Community 
Assistance  (DoD  Rule),  32  CFR 
176.20(a). 

Navy  intends  to  dispose  of  Naval 
Hospital  Philadelphia  in  a  manner  that 
is  consistent  with  the  Reuse  Plan.  Navy 
has  determined  that  the  proposed  mixed 
land  use  will  meet  the  goals  of 
achieving  local  economic 


redevelopment,  creating  new  jobs,  and 
providing  additional  housing,  while 
limiting  adverse  environmental  impacts 
and  ensuring  land  uses  that  are 
compatible  with  adjacent  property.  This 
Record  of  Decision  does  not  mandate  a 
specific  mix  of  land  uses.  Rather,  it 
leaves  selection  of  the  particular  means 
to  achieve  the  proposed  redevelopment 
to  the  acquiring  entity  and  the  local 
zoning  authority. 

Background 

Under  the  authority  of  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act,  Public 
Law  100-526. 10  U.S.C.  2687  note 
(1994),  the  1988  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure  recommended  the  closure  of 
Naval  Hospital  Philadelphia.  This 
recommendation  was  approved  by  the 
Secretary  of  Defense,  Frank  Carlucci, 
and  accepted  by  the  One  Hundred  First 
Congress  in  1989.  The  Naval  Hospital 
closed  on  September  30,  1991. 

Naval  Hospital  Philadelphia  is 
situated  on  49  acres  in  the  southern  part 
of  the  City  of  Philadelphia.  The  property 
is  oriented  along  the  east-west  axis  with 
a  rectangular  border.  The  property  is 
bounded  on  the  north  by  Hartranft 
Street;  on  the  east  by  Broad  Street;  on 
the  South  by  Pattison  Avenue;  and  on 
the  west  by  20th  Street.  There  are 
residential  neighborhoods  north  of  the 
Naval  Hospital  property;  a  sports 
stadium  complex  composed  of  Veterans 
Stadium,  First  Union  Spectrum,  and 
First  Union  Center  located  east  and 
southeast  of  the  hospital;  Franklin  D. 
Roosevelt  Park  located  south  and 
southwest  of  the  hospital;  and  former 
Navy  family  residences  known  as 
Capehart  Housing  to  the  west  of  the 
hospital. 

Tnis  Record  of  Decision  addresses  the 
disposal  and  reuse  of  the  entire  Naval 
Hospital  property,  which  is  surplus  to 
the  needs  of  the  Federal  Government. 
The  surplus  property,  covering  49  acres, 
contains  56  buildings  that  provide  about 
687,000  square  feet  of  space.  The  15- 
story  main  Hospital  building  (Building 
1)  and  its  wings  (Buildings  2  and  3) 
were  built  in  1935  and  account  for  about 
half  of  the  Hospital's  floor  space.  Nearly 
all  of  the  remaining  53  structures  are 
one-story  buildings. 

Navy  published  a  Notice  of  Intent  in 
the  Federal  Register  on  March  23,  1994, 
announcing  that  the  Navy  would 
prepare  an  EIS  for  the  disposal  and 
reuse  of  Naval  Hospital  Philadelphia. 
On  April  6,  1994,  Navy  held  a  public 
scoping  meeting  at  the  Holy  Spirit 
Roman  Catholic  Church  in  I^hiladelphia, 
and  the  scoping  period  concluded  on 
April  29, 1994.  On  July  8,  1994.  Navy 
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reopened  the  scoping  conunent  period 
for  an  additional  14  days. 

Navy  distributed  the  Draft  EIS  (DEIS) 
to  Federal,  State,  and  local  agencies, 
elected  officials,  interested  parties,  and 
the  general  public  on*  February  24,  1995, 
and  commenced  a  45-day  public  review 
and  comment  period.  During  this 
period,  Federal,  State,  and  local 
agencies,  community  groups  and 
associations,  and  interested  persons 
submitted  oral  and  written  comments 
concerning  the  DEIS.  On  March  22, 
1995,  Navy  held  a  public  hearing  at 
Holy  Spirit  Church  to  receive  comments 
on  the  DEIS. 

After  the  public  comment  period  for 
the  DEIS  concluded.  Navy  developed 
additional  alternatives  for  the  disposal 
and  reuse  of  the  Navy  Hospital  and 
prepared  a  Supplemental  Draft 
Environmental  Impact  Statement 
(Supplemental  DEIS).  Navy  distributed 
the  Supplemental  DEIS  to  Federal, 
State,  and  local  agencies,  elected 
officials,  interested  parties,  and  the 
general  public  on  October  11, 1996,  and 
commenced  a  45-day  public  review  and 
comment  period.  During  this  period. 
Federal,  State,  and  local  agencies, 
community  groups  and  associations, 
and  interested  persons  submitted  oral 
and  written  comments  concerning  the 
Supplemental  DEIS. 

Navy's  responses  to  the  public 
comments  on  the  Supplemental  DEIS 
were  incorporated  in  the  Final  EIS 
(FEIS),  which  was  distributed  to  the 
public  on  October  29,  1999,  for  a  review 
period  that  concluded  on  November  29, 
1999.  During  the  period  between 
conclusion  of  the  comment  period  for 
the  Supplemental  DEIS  and  distribution 
of  the  FEIS,  Navy  engaged  in  the 
consultations  concerning  cultural 
resources  prescribed  by  section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  16  U.S.C.  470f  (1994).  Navy 
concluded  these  consultations  in 
August  1999.  Navy  received  one  letter 
commenting  on  the  FEIS. 

Alternatives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for  the 
disposal  and  reuse  of  this  surplus 
Federal  property.  In  the  FEIS,  Navy 
analyzed  the  environmental  impacts  of 
three  reuse  alternatives.  Navy  also 
evaluated  a  "No  Action"  alternative  that 
would  leave  the  property  in  caretaker 
status  with  Navy  maintaining  the 
physical  condition  of  the  property, 
providing  a  security  force,  and  making 
repairs  essential  to  safety. 

On  August  10,  1993,  the  Mayor's 
Commission  on  Defense  Conversion 
adopted  the  Philadelphia  Navy  Hospital 
Community  Reuse  Plan.  Navy  identified 


this  initial  reuse  plan  as  the  Preferred 
Alternative  in  the  DEIS  dated  February 
1 995  and  in  the  Supplemental  DEIS 
dated  September  1996.  In  mid-1999,  the 
City  of  Philadelphia  modified  the  1993 
reuse  plan  by  changing  the  mix  of 
proposed  uses  to  provide  for  the 
development  of  administrative  and 
training  facilities  for  the  Philadelphia 
Eagles,  a  professional  football  team,  at 
the  eastern  end  of  the  property.  To 
accommodate  these  facilities,  the  City    . 
eliminated  the  120-bed  nursing  home 
proposed  in  1993  and  reduced  the 
amount  of  property  to  be  used  for  parks 
and  recreational  activities  from  30  acres 
to  seven  acres.  The  Philadelphia  City 
Planning  Commission  approved  these 
modifications  to  the  1993  reuse  plan  on 
June  17,  1999. 

The  Reuse  Plan  approved  in  1999  and 
identified  in  the  FEIS  as  the  Preferred 
Alternative  proposed  a  mix  of  land  uses. 
The  Preferred  Alternative  would  use 
about  15  acres  for  residential  purposes; 
27  acres  for  the  Eagles  complex;  and 
seven  acres  for  parks  and  recreational 
activities.  It  will  be  necessary  to 
demolish  nearly  all  of  the  buildings, 
including  the  main  Hospital  building 
and  its  wings  (Buildings  1,  2,  and  3), 
and  to  replace  the  property's  utility 
distribution  systems  to  support  the 
Reuse  Plan's  proposed  redevelopment  of 
the  site. 

In  the  western  half  of  the  property, 
the  Preferred  Alternative  proposed  to 
build  a  townhouse  residential  complex 
on  15  acres  that  would  provide  about 
150  new  townhouses.  On  seven  acres 
east  of  the  residential  complex,  this 
Alternative  would  develop  a  park  and 
recreational  area  to  be  incorporated  in 
the  adjacent  Roosevelt  Park  and  build  a 
parking  lot  with  a  capacity  of  1 ,000 
vehicles  to  serve  Roosevelt  Park  and  the 
adjacent  sports  stadium  complex. 

In  the  eastern  half  of  the  property,  the 
Preferred  Alternative  would  develop  the 
Philadelphia  Eagles  administrative  and 
training  complex  on  about  27  acres. 
This  complex  would  consist  of  a 
building  with  104,000  square  feet  of 
space  for  administrative  offices,  training 
activities,  and  a  sports  medicine  and 
rehabilitation  center;  three  outdoor 
practice  football  fields;  onfe  indoor 
practice  football  field  covered  by  a 
fabric  bubble;  a  maintenance  garage;  and 
a  200-vehicle  parking  lot.  A  commercial 
medical  care  provider  would  manage 
the  rehabilitation  facility  in  partnership 
with  the  Eagles,  and  the  facility  would 
also  be  available  for  use  by  the  public. 

Navy  analyzed  a  second  "action" 
alternative,  described  in  the  FEIS  as  the 
Main  Building  Reuse  Alternative.  This 
Alternative  would  retain  the  main 
Hospital  building  and  wings  (Buildings 


1,  2,  and  3)  and  demolish  the  other 
structures  on  the  Naval  Hospital 
property. 

In  the  center  of  the  property,  the  main 
Hospital  building  and  its  two  wings 
would  be  converted  into  a  residential 
complex  composed  of  about  150 
apartments.  North  of  the  Hospital  wings, 
the  Main  Building  Reuse  Alternative 
would  build  100  townhouses  onabout 
ten  acres. 

On  about  1 5  acres  at  the  western  end 
of  the  property,  the  Main  Building 
Reuse  Alternative  would  develop  parks 
and  recreational  areas  to  be 
incorporated  in  Roosevelt  Park.  On 
about  1 1  acres  at  the  eastern  end  of  the 
property,  this  Alternative  would 
develop  a  parking  area  with  a  capacity 
of  1,100  vehicles  to  serve  Roosevelt  Park 
and  the  adjacent  sports  stadium 
complex. 

Navy  analyzed  a  third  "action" 
alternative,  described  in  the  FEIS  as  the 
Retail  Alternative.  Under  this 
Alternative,  all  of  the  Naval  Hospital 
buildings  would  be  demolished»to 
permit  the  development  of  a  commercial 
retail  center.  This  Alternative  would 
also  develop  parks  and  recreational 
areas  similar  in  size  and  purpose  to  the 
Main  Building  Reuse  Alternative. 

In  the  center  of  the  property,  the 
Retail  Alternative  proposed  to  develop  a 
retail  complex  covering  23  acres.  This 
complex  would  consist  of  two  retail 
buildings  that  would  each  provide 
100,000  square  feet  of  space;  fast  food 
restaurants  with  10,000  square  feet  of 
space;  and  a  parking  lot  with  a  capacity 
of  750  vehicles  to  serve  the  retail  stores. 

On  about  1 5  acres  at  the  western  end 
of  the  property,  the  Retail  Alternative 
would  develop  parks  and  recreational 
areas  to  be  incorporated  in  Roosevelt 
Park.  On  about  1 1  acres  at  the  eastern 
end  of  the  property,  this  alternative 
would  develop  another  parking  area 
with  a  capacity  of  1,100  vehicles  to 
serve  Roosevelt  Park  and  the  adjacent 
sports  stadium  complex. 

Environmental  Impacts 

Navy  analyzed  the  direct,  indirect, 
and  cumulative  impacts  of  the  disposal 
and  reuse  of  this  surplus  Federal 
property.  The  EIS  addressed  impacts  of 
the  Preferred  Alternative,  the  Main 
Building  Reuse  Alternative,  the  Retail 
Alternative,  and  the  "No  Action" 
Alternative  for  each  alternative's  effects 
on  land  use  and  zoning, 
socioeconomics,  community  facilities 
and  services,  transportation,  air  quality, 
noise,  infrastructure,  cultural  resources, 
natural  resources,  and  petroleum  and 
hazardous  substances.  This  Record  of 
Decision  focuses  on  the  impacts  that 
would  likely  result  from 
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population  in  this  part  of  the  city  will 
be  five  percent  less  than  it  was  in  the 
year  1990,  and  this  area  already  has 
adequate  fire,  rescue,  and  police 
protection  services.  Additionally, 
implementation  of  the  Preferred 
Alternative  would  increase  local 
government  revenues  by  expanding  the 
property  tax  base.  These  revenues  could 
be  used  to  fund  fire,  rescue,  and  police 
protection  services. 

Implementation  of  the  Preferred 
Alternative  would  increase  the  amoimt 
of  parks  and  open  space  in  south 
Philadelphia.  Under  this  alternative,  the 
expansion  of  Roosevelt  Park  would 
provide  additional  recreational 
resources  for  residents  of  south 
Philadelphia.  It  would  also  provide 
additional  parking  for  those  visiting 
Roosevelt  Park  and  the  adjacent  sports 
stadium  complex. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on 
transportation.  By  the  year  2002,  this 
alternative  would  generate  about  2,000 
average  daily  trips,  a  decrease  of  1,850 
average  daily  trips  fi'om  the  conditions 
that  prevailed  when  the  Naval  Hospital 
was  active.  The  Naval  Hospital  property 
has  not  generated  a  substantial  number 
of  average  daily  trips  since  it  was  placed 
in  caretaker  status  in  1993.  Thus, 
compared  with  the  "No  Action" 
Alternative,  the  Preferred  Alternative 
would  increase  the  amount  of  traffic  in 
the  area. 

Implementation  of  the  Preferred 
Alternative  would  cause  a  minor  delay 
at  the  intersection  of  Broad  Street  and 
Pattison  Avenue.  However,  this  delay 
would  not  affect  the  operation  of  the 
intersection  and  would  not  have  a 
significant  impact  on  transportation. 
There  is  adequate  public  transportation 
in  south  Philadelphia  to  support  the 
proposed  redevelopment  of  the  Naval 
Hospital  property. 

The  Preferred  Alternative  would  not 
have  any  significant  impact  on  air 
quality.  The  Naval  Hospital  property  is 
located  in  a  severe  nonattainment  area 
for  ozone  as  regulated  by  the  Clean  Air 
Act,  42  U.S.C.  7401-7671q  (1994). 
Ozone,  commonly  known  as  smog,  is 
produced  when  volatile  organic 
compounds  and  nitrogen  oxides  react  in 
the  atmosphere.  The  Naval  Hospital 
property  is  in  attainment  for  all  other 
common  air  pollutants  regulated  under 
the  Clean  Air  Act.  However,  emissions 
of  one  common  air  pollutant,  carbon 
monoxide  (CO),  would  increase  under 
the  Reuse  Plan. 

Carbon  monoxide  is  produced  by  the 
burning  of  fossil  fuels.  As  a  result  of 
vehicular  traffic  moving  to  and  from  the 
property,  the  annual  emissions  of  CO 
would  increase  slightly  under  the  Reuse 


Plan.  Nevertheless,  there  would  not  be 
any  violation  of  the  national  standards 
governing  emissions  of  carbon 
monoxide. 

The  impact  on  air  quality  from 
sources  of  stationary  emissions,  such  as 
heating  units,  would  depend  upon  the 
nature  and  extent  of  activities 
conducted  on  the  property.  Developers 
of  future  facilities  will  be  responsible 
for  obtaining  the  required  air  permits 
and  for  complying  with  Federal.  State, 
and  local  laws  and  regulations 
governing  air  pollution.  The  temporary 
impacts  on  air  quality  resulting  from 
construction  activities  would  not  be 
significant. 

Section  176(c)  of  the  Clean  Air  Act,  42 
U.S.C.  7506  (1994),  requires  Federal 
agencies  to  review  their  proposed 
activities  to  ensure  that  these  activities 
do  not  hamper  local  efforts  to  control  air 
pollution.  Section  176(c)  prohibits 
Federal  agencies  from  conducting 
activities  in  air  quality  areas  such  as 
Philadelphia  that  do  not  meet  one  or 
more  of  the  national  standards  for 
ambient  air  quality,  unless  the  proposed 
activities  conform  to  an  approved 
implementation  plan.  The  U.S. 
Environmental  Protection  Agency 
regulations  implementing  section  176(c) 
recognize  certain  categorically  exempt 
activities.  Conveyance  of  title  to  real 
property  and  certain  leases  are 
categorically  exempt  activities.  40  CFR 
93.153(c)(2)  (xiv)  and  (xix).  Therefore, 
the  disposal  of  Naval  Hospital 
Philadelphia  will  not  require  Navy  to 
conduct  a  conformity  determination. 

The  Preferred  Alternative  would  not 
have  any  significant  impact  on  noise. 
No  substantial  change  in  ambient  noise 
levels  would  occur  as  a  result  of  the 
increased  vehicular  traffic.  In  fact,  at 
none  of  the  six  sites  analyzed  would  the 
increase  in  noise  be  perceptible  to  the 
human  ear,  i.e.,  greater  than  three 
decibels.  The  existing  noise  levels  in  the 
vicinity  of  the  Naval  Hospital  are  typical 
of  an  urban  neighborhood  and  are 
already  high. 

The  Preferred  Alternative  would  not 
have  any  significant  impact  on  the 
capacity  of  the  region's  utility  systems. 
The  Reuse  Plan's  projected  daily 
demand  for  potable  water  would 
amount  to  less  than  one  percent  of  the 
City's  excess  water  supply;  therefore, 
there  would  not  be  any  significant 
impact  on  the  supply  of  potable  water. 

The  proposed  redevelopment  of  the 
Naval  Hospital  property  would  not  have 
a  significant  impact  on  the  City's 
wastewater  treatment  capacity.  The 
Reuse  Plan  would  require  about  0.047 
million  gallons  per  day  of  treatment 
capacity,  which  is  substantially  less 
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than  the  City's  excess  capacity  of  about 
12  million  gallons  per  day. 

The  Preferred  Alternative  would 
generate  less  solid  waste  than  Navy  did 
when  the  Naval  Hospital  was 
operational.  Since  the  City  has  adequate 
disposal  capacity,  no  significant  impact 
is  likely  to  occur  from  the  disposal  of 
solid  waste. 

Implementation  of  the  Preferred 
Alternative  would  result  in  demolition 
of  most  of  the  buildings  on  the  property. 
As  a  result,  it  would  be  necessary  to 
build  new  utility  distribution  systems  to 
serve  the  new  facilities. 

The  Preferred  Alternative  would  have 
a  significant  impact  on  cultural 
resoiu-ces.  Pursuant  to  section  106  of  the 
National  Historic  Preservation  Act  of 
1966  (NHPA),  16  U.S.C.  470f  (1994), 
Navy  conducted  a  cultiu-al  resource 
siuvey  and  determined  that  the  Naval 
Hospital  property  is  eligible  for  listing 
as  a  historic  district  on  the  National 
Register  of  Historic  Places.  In  a  letter 
dated  February  28,  1994,  the 
Pennsylvania  State  Historic  Preservation 
Officer  tSHPO)  affirmed  the  SHPO's 
previous  determination  of  the  Naval 
Hospital's  eligibility  in  1987. 
Implementation  of  the  Preferred 
Alternative  would  result  in  demolition 
of  all  structures  on  the  property  with  the 
consequent  adverse  effect  on  the 
historic  district. 

In  accordance  with  section  106  of 
NHPA,  Navy  initiated  consultation  with 
the  Advisory  Council  on  Historic 
Preservation  (ACHP)  in  August  1997,  to 
determine  the  appropriate  mitigation  for 
loss  of  the  historic  district.  Despite 
substantial  efforts.  Navy  and  the  ACHP 
did  not  reach  agreement  on  ways  to 
reduce  or  avoid  adverse  effects  on  the 
historic  district.  Thus,  Navy  concluded 
that  further  consultation  under  section 
106  would  not  be  productive.  In  a  letter 
dated  April  2,  1999,  Navy  informed  the 
ACHP  of  its  intent  to  terminate  the 
section  106  consultation  process. 

In  a  letter  dated  July  9, 1999,  the 
ACHP  provided  its  final  comments  to 
the  Secretary  of  the  Navy  and  made 
three  recommendations.  First,  the  ACHP 
recommended  that  Navy  convey  the 
property  to  the  City  of  Philadelphia  on 
the  condition  that  the  City  issue  a 
request  for  proposals  to  redevelop  the 
property  in  a  way  that  would  preserve 
the  main  Hospital  buildings.  Second, 
the  ACHP  recommended  that  Navy 
complete  recordation  of  the  Naval 
Hospital  property  before  conveying  it. 
Third,  the  ACHP  recommended  that 
Navy  reevaluate  its  policy  that 
discourages  conveying  historic  base 
closure  property  with  a  restrictive 
preservation  covenant  when  that 


restriction  would  conflict  with  local 
redevelopment  plans  for  the  property. 

The  Secretary  of  the  Navy  responded 
to  the  ACHP's  recommendations  in  a 
letter  dated  August  6,  1999,  stating  that 
Navy  will  not  convey  the  property  with 
a  preservation  covenant  but  will 
complete  recordation  of  the  Naval 
Hospital  property  before  conveying  it. 
The  Secretary  also  stated  that  Navy's 
policy  concerning  disposal  of  historic 
base  closure  property  seeks  to  strike  a 
balance  between  historic  preservation 
concerns  and  local  redevelopment  and 
zoning  considerations.  With  this  letter. 
Navy  concluded  the  Section  106 
process. 

The  Preferred  Alternative  would  not 
have  any  significant  impact  on  upland 
vegetation  and  wildlife.  The  existing 
vegetation  on  the  property  consists 
largely  of  maintained  lawns  and 
ornamental  and  naturally  occurring 
trees  and  shrubs.  The  proposed 
redevelopment  would  preserve  many  of 
the  mature  trees. 

Navy  determined  that  there  were  no 
Federally-listed  threatened  or 
endangered  species,  as  defined  by  the 
Endangered  Species  Act  of  1973,  16 
U.S.C.  1531-1544  (1994),  on  the  Naval 
Hospital  property.  Therefore,  the 
disposal  and  reuse  of  Naval  Hospital 
Philadelphia  would  not  have  any 
adverse  effect  on  Federally-listed 
threatened  or  endangered  species.  In  a 
letter  dated  September  28,  1995,  the 
United  States  Fish  and  Wildlife  Service 
concurred  in  Navy's  determination. 

Implementation  of  the  Preferred 
Alternative  would  reduce  the  amount  of 
impervious  surface  on  the  property  from 
34  acres  to  15  acres.  As  a  result,  the 
amount  of  stormwater  runoff  would  also 
decrease.  Stormwater  must  be  managed 
in  accordance  with  Federal,  State,  and 
local  laws  and  regulations,  and  the 
acquiring  entity  will  be  responsible  for 
building  adequate  drainage  facilities. 

Implementation  of  the  Preferred 
Alternative  would  not  have  any  impact 
on  floodplains.  The  Naval  Hospital 
property  does  not  lie  within  100-year  or 
500-year  floodplains. 

The  Preferred  Alternative  would  not 
have  any  significant  impact  on  the 
environment  as  a  result  of  the  use  of 
petroleum  products  or  the  use  or 
generation  of  hazardous  substances  by 
the  acquiring  entity.  Hazardous 
materials  used  and  hazardous  wastes 
generated  by  the  Reuse  Plan  will  be 
managed  in  accordance  with  Federal 
and  State  laws  and  regulations. 

Implementation  of  tne  Preferred 
Alternative  would  not  have  any  impact 
on  existing  environmental 
contamination  at  the  Naval  Hospital. 
Navy  will  inform  future  property 


owners  about  the  environmental 
condition  of  the  property  and  may, 
when  appropriate,  include  restrictions, 
notifications,  or  covenants  in  deeds  to 
ensure  the  protection  of  human  health 
and  the  environment  in  light  of  the 
intended  use  of  the  property. 

Executive  Order  12898,  Federal 
Actions  to  Address  Enviroiunental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  3  CFR  859 
(1995),  requires  that  Navy  determine 
whether  any  low-income  and  minority 
populations  will  experience  * 

disproportionately  high  and  adverse 
human  health  or  environmental  effects 
from  the  proposed  action.  Navy 
analyzed  the  impacts  on  low-income 
and  minority  populations  pursuant  to 
Executive  Order  1 2898.  The  FEIS 
addressed  the  potential  environmental, 
social,  and  economic  impacts  associated 
with  the  disposal  of  Naval  Hospital 
Philadelphia  and  reuse  of  the  property 
imder  the  various  proposed  alternatives. 
Minority  and  low-income  populations 
residing  within  the  region  would  not  be 
disproportionately  affected.  Indeed,  the 
indirect  employment  opportunities, 
housing,  and  recreational  resources 
generated  by  the  Reuse  Plan  would  have 
beneficial  effects. 

Navy  also  analyzed  the  impacts  on 
children  pursuant  to  Executive  Order 
13045,  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks,  3  CFR  198  (1998).  Under  the 
Preferred  Alternative,  the  largest 
concentration  of  children  would  be 
present  in  the  residential  and 
recreational  areas.  The  Preferred 
Alternative  would  not  pose  any 
disproportionate  environmental  health 
or  safety  risks  to  children. 

Mitigation 

Implementation  of  Navy's  decision  to 
dispose  of  Naval  Hospital  Philadelphia 
does  not  require  Navy  to  implement  any 
mitigation  measures  beyond  those 
discussed  here.  Navy  will  take  certain 
other  actions  to  implement  existing 
agreements  and  regulations.  These 
actions  were  treated  in  the  FEIS  as 
agreements  or  regulatory  requirements 
rather  than  as  mitigation.  Before 
conveying  any  property  at  Naval 
Hospital  Philadelphia,  Navy  will 
complete  recordation  of  the  property  to 
mitigate  adverse  impacts  to  the  Naval 
Hospital  historic  district. 

The  FEIS  identified  and  discufsed 
those  actions  that  will  be  necessary  to 
mitigate  impacts  associated  with  reuse 
and  redevelopment  of  the  Navy  Hospital 
property.  The  acquiring  entity,  under 
the  direction  of  Federal,  State,  and  local 
agencies  with  regulatory  authority  over 
protected  resources,  will  be  responsible 
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Defense  authority  to 


transfer  and  dispose  of  base  closure 
property.  Section  2905(b)  of  the  DBCRA 
directs  the  Secretary  of  Defense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  in  part  101-47  of 
the  FPMR.  By  letter  dated  December  20, 
1991,  the  Secretary  of  Defense  delegated 
the  authority  to  transfer  and  dispose  of 
base  closure  property  closed  under  the 
DBCRA  to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
2905(b)(4)  of  the  DBCRA,  may  Navy 
apply  disposal  procedures  other  than 
those  in  the  FPMR. 

In  section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160, 
Congress  recognized  the  economic 
hardship  occasioned  by  base  closures, 
the  Federal  interest  in  facilitating 
economic  recovery  of  base  closure 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  community's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  the  DBCRA, 
Navy  must  consult  with  local 
communities  before  it  disposes  of  base 
closure  property  and  must  consider 
local  plans  developed  for  reuse  and 
redevelopment  of  the  surplus  Federal 
property. 

Tne  Department  of  Defense's  goal,  as 
set  forth  in  section  174.4  of  the  DoD 
Rule,  is  to  help  base  closure 
communities  achieve  rapid  economic 
recovery  through  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensure  that  property  disposal  decisions 
consider  the  LRA's  reuse  plan  and 
encourage  job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interests,  as  reflected  in  its 
zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Furthermore,  section 
175.7(d)(3)  of  the  DoD  of  the  DoD  Rule 


provides  that  the  LRA's  plan  generally 
will  be  used  as  the  basis  for  the 
proposed  disposal  action. 

Tne  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484  (1994),  as  implemented  by 
the  FPMR,  identifies  several 
mechanisms  for  disposing  of  surplus 
base  closure  property:  by  public  benefit 
conveyance  (FPMR  Sec.  101-47.303-2); 
by  negotiated  sale  (FPMR  Sec.  101- 
47.304-9);  and  by  competitive  sale 
(FPMR  101-47.304-7).  Additionally,  in 
Section  2905(b)(4),  the  DBCRA 
established  economic  development 
conveyances  as  a  means  of  disposing  of 
surplus  base  closure  property.  The 
selection  of  any  particular  method  of 
conveyance  merely  implements  the 
Federal  agency's  decision  to  dispose  of 
the  property.  Decisions  concerning 
whether  to  undertake  a  public  benefit 
conveyance  or  an  economic 
development  conveyance,  or  to  sell 
property  by  negotiation  or  by 
competitive  bid,  are  left  to  the  Federal 
agency's  discretion.  Selecting  a  method 
of  disposal  implicates  a  broad  range  of 
factors  and  rests  solely  within  the 
Secretary  of  the  Navy's  discretion. 

Conclusion 

The  LRA's  proposed  reuse  of  Naval 
Hospital  Philadelphia,  reflected  in  the 
Reuse  Plan,  is  consistent  with  the 
requirements  of  the  FPMR  and  Section 
174.4  of  the  DoD  Rule.  The  LRA  has 
determined  in  its  Reuse  Plan  that  the 
property  should  be  used  for  various 
purposes  including  residential, 
commercial,  park  and  recreational.  The 
property's  location  and  physical 
characteristics  as  well  as  the  current 
uses  of  adjacent  property  make  it 
appropriate  for  the  proposed  uses. 

The  Reuse  Plan  responds  to  local 
economic  conditions,  promotes 
economic  recovery  from  the  impact  of 
the  closure  of  the  Naval  Hospital,  and  is 
consistent  with  President  Clinton's 
Five-Part  Plan  for  Revitalizing  Base 
Closure  Communities,  which 
emphasizes  local  economic 
redevelopment  and  creation  of  new  jobs 
as  the  means  to  revitalize  these 
communities.  32  CFR  Parts  174  and  175, 
59  FR  16,123(1994). 

Although  the  "No  Action"  Alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  this  Alternative 
would  not  take  advantage  of  the 
property's  location  and  physical 
characteristics  or  the  current  uses  of 
adjacent  property.  Additionally,  it 
would  not  foster  local  economic 
redevelopment  of  the  Naval  Hospital 
property. 

Tne  acquiring  entity,  under  the 
direction  of  Federal,  State,  and  local 
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agencies  with  regulator}'  authority  over 
protected  resources,  will  be  responsible 
for  adopting  practicable  means  to  avoid 
or  minimize  environmental  harm  that 
may  result  from  implementing  the 
Reuse  Plan. 

Accordingly,  Navy  will  dispose  of 
Naval  Hospital  Philadelphia  in  a 
manner  that  is  consistent  with  the  City 
of  Philadelphia's  Reuse  Plan  for  the 
property. 

Dated:  December  21,  1999. 
William  J.  Cassidy.  Jr.. 

Deputy  Assistant  Secretary  of  the  Navy 

(Conversion  and  Redevelopment). 

|FR  Dor.  00-642  Filed  1-10^00;  8:4,5  am] 

BILLING  CODE  3810-FF-M 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  EA-102-C,  EA-155-A,  EA- 
163-A,  EA-167-A,  EA-16»-A,  EA-217  and 
EA-218] 

Applications  to  Export  Electric  Energy; 
Enron  Power  Marketing,  Inc.; 
Consolidated  Edison  Solutions,  Inc.; 
Duke  Energy  Trading  and  Marketing, 
LLC;  PG&E  Energy  Trading-Power, 
L.P.;  Commonwealth  Edison  Company; 
and  Entergy  Power  Marketing  Corp. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Applications. 

SUMMARY:  Enron  Power  Marketing,  Inc. 
(EPMI),  PG&E  Energy  Trading-Power, 
L.P.  (PGET-Power),  and  Entergy  Power 
Marketing  Corp.  (EPMC)  have  applied 
for  authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act.  Consolidated  Edison 
Solutions,  Inc.  (Solutions),  Duke  Energy 
Trading  and  Marketing,  L.L.C.  (DETM), 
Commonwealth  Edison  (ComEd),  and 
Entergy  Power  Marketing  Corp.  (EPMC) 
have  applied  for  authority  to  transmit 
electric  energy  from  the  United  States  to 
Canada. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  10,  2000. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW. 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 


foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  applications  from  the  following 
companies  for  authorization  to  export 
electric  energy  to  Mexico  using  the 
international  electric  transmission 
facilities  owned  and  operated  bv  Central 
Power  and  Light  Company,  Comision 
Federal  de  Electricidad  (the  national 
electric  utility  of  Mexico),  El  Paso 
Electric  Company,  and  San  Diego  Gas 
and  Electric: 


Applicant 


Application 
date 


Docket  No. 


-i- 


EPMI  I       12/27/99  '   EA-102-C 

PGET-Power 1       12/30/99     EA-167-A 

EPMC I  1/3/00  !        EA-217 

In  Docket  EA-102-C,  EPMI  seeks  a  5- 
year  renewal  of  export  authority 
previously  granted  in  Order  EA-102-B. 
That  Order  will  expire  on  February  2, 
2000. 

In  Docket  EA-167-A,  PGET-Power 
seeks  a  2-year  renewal  of  the  export 
authority  previously  granted  in  Order 
EA-167.  That  Order  will  expire  on 
February  25,  2000. 

EPMC  is  a  power  marketer  that  does 
not  own  or  control  any  electric 
generation,  transmission  or  distribution 
facilities.  In  Docket  EA-217,  EPMC 
requests  authority  to  export  electric 
energy  to  Mexico  on  its  owm  behalf.  The 
electric  energy  that  EPMC  proposes  to 
export  would  be  purchased  from  electric 
utilities  and  federal  power  marketing 
agencies  in  the  United  States. 

FE  has  also  received  applications 
from  the  following  companies  for 
authorization  to  export  electric  energy 
to  Canada  using  the  international 
electric  transmission  facilities  owned 
and  operated  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison,  Eastern  Maine  Electric 
Cooperative,  Joint  Owners  of  the 
Highgate  Project,  Long  Sault  Inc.,  Maine 
Electric  Power  Company,  Maine  Public 
Service  Company,  Minnesota  Power  & 
Light,  Minnkota  Power  Cooperative, 
New  York  Power  Authority,  Niagara 
Mohawk  Power  Corp.,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company. 


Applicant 

Apptojion     Docket  No. 

Solutions  

DETM 

ComEd 

EPMC  

12/7/99 

12/23/99 

12/21/99 

1/3/00 

EA-155-A 

EA-163-A 

EA-169-A 

EA-218 

In  Docket  EA-155-A,  Solutions  seeks 
a  5-year  renewal  of  the  export  authority 
previously  granted  in  Order  EA-155. 
That  Order  will  expire  on  January'  23. 
2000.  Order  EA-155  was  originally 
issued  to  ProMark  Energy,  Inc.  On 
October  23,  1998,  ProMark  notified  DOE 
that  it  had  changed  its  name  to 
Consolidated  Edison  Solutions,  Inc. 

In  Docket  EA-163-A,  DETM  seeks  a 
5-year  renewal  of  the  export  authority 
previously  granted  in  Order  EA-163. 
That  Order  will  expire  on  Januarv  28. 
2000. 

In  Docket  EA-169-A.  ComEd  seeks  a 
2-year  renewal  of  export  authoritv 
previously  granted  in  Order  EA-i69. 
That  Order  will  expire  on  February  19, 
2000. 

EPMC  is  a  power  marketer  that  does 
not  own  or  control  any  electric 
generation  or  transmission  facilities  and 
does  not  have  a  franchised  ser\'ice  area. 
In  Docket  EA-218,  EPMC  has  applied 
for  authorization  to  export  electric 
energy  to  Canada  as  a  power  marketer. 
The  electric  energy  that  EPMC  proposes 
to  export  would  be  purchased  from 
electric  utilities  and  federal  power 
marketing  agencies  in  the  United  States. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  any  of  these  proceedings  or  to 
be  heard  by  filing  comments  or  protests 
to  these  applications  should  file  a 
petition  to  intervene,  comment  or 
protest  at  the  address  provided  above  in 
accordance  with  §§  385.211  or  385.214 
of  the  Federal  Energy  Regulaton,' 
Commission's  rules  of  practice  and 
procedures  (18  CFR  385.211,  385.214). 
Fifteen  copies  of  each  petition  and 
protest  should  be  filed  with  the  DOE  on 
or  before  the  date  listed  above. 

Comments  on  EPMI's  request  to 
export  should  be  clearly  marked  with 
Docket  EA-102-C.  Additional  copies 
should  be  filed  directly  with  Christi  L. 
Nicolay,  Enron  Corp.,  1400  Smith 
Street,'Houston,  TX  77251-1188  and 
Allan  W.  Anderson,  Jr.,  Law  Office, 
4812  W  Street,  NW,  Washington.  DC 
20007. 

Comments  on  PGET-Power's  request 
to  export  should  be  clearly  marked  with 
Docket  EA-167-A.  Additional  copies 
are  to  be  filed  directly  with  Sanford  L. 
Hartman,  Assistant  General  Counsel, 
PG&E  Energy  Trading — Power.  L.P., 
7500  Old  Georgetown  Road,  Suite  1300. 
Bethesda.  MD  20814-6161. 

Comments  on  EPMC's  request  to 
export  to  Mexico  should' be  clearly 
marked  with  Docket  EA-217.  Comments 
on  EPMC's  request  to  export  to  Canada 
should  be  clearly  marked  with  Docket 
EA-218.  Additional  copies  are  to  be 
filed  directly  with  Buddy  Broussard, 
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Staff  Attorney,  E  ntergy  Power  Marketing 
Corp.,  10055  Gngan's  Mill  Road,  Suite 
500,  The  Woodlinds.  TX  77380, 


Comments  on 
export  should  b« 
Docket  EA-155- 
are  to  be  filed 


Solutions'  request  to 
clearly  marked  with 
A.  Additional  copies 
di  rectly  with: 


Comments  on 
export  should  bd 
Docket  EA-163- 
are  to  be  filed 


Kris  Errickson, 
Coordinator, 
and  Marketinf 
Center.  10777 
Suite  650, 


Marketing,  4 
Salt  Lake  City 

Gordon  J.  Smith 
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Consolidated  Edison 
,  701  Westchester 
320E.  White  Plaines, 


Richard  Staines, 
Solutions,  Inc 
Avenue,  Suite 
NY  10604;  anc 

Steven  ).  Ross,  Steptoe  &  Johnson,  LLP, 
1330  Connect)  cut  Avenue,  NW, 
Washington,  I|C  20036. 


DETM's  request  to 
clearly  marked  with 
A.  Additional  copies 
directly  with: 


Legal/Regulatory 
I  luke  Energy  Trading 
One  Westchase 
Westheimer  Street, 
Houston.  TX  77042; 


Christine  M.  Pal  enik.  Managing 
Counsel.  Dukd  Energy  Trading  and 

'riad  Center,  Suite  1000, 
UT  84180;  and 

Esq.,  John  &  Hengerer, 
1200  17th  Street,  NW,  Suite  600, 
Washington,  DC  20036. 

ComEd's  request  to 
export  should  b  s  clearly  marked  with 
Docket  EA-16^  A.  Additional  copies 
are  to  be  filed  d  rectly  with: 

Peter  Thornton.  Esq.,  Senior  Counsel, 
Commonweal  h  Edison  Company,  125 
South  Clark  Street,  Room  1535, 
Chicago,  IL  6(  603;  and 

James  H.  McGrew,  Esq.,  Bruder,  Gentile 
&  Marcoux,  1  00  New  York  Avenue, 
NW,  Suite  511 1  East,  Washington,  DC 


20005-3934. 
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copying  at  the  address 
or  by  accessing  the 
Page  at  http:// 
Upon  reaching  the 
page,  select 
the  "Regulatory  Info" 
"Pending  Proceedings" 
menus. 


Home  1 


Home 
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Issued  in  Washington.  DC.  on  January  5. 
2000. 

Anthony ).  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  &■  Power  Im/Ex.  Office  of  Coal 
&■  Power  Systems.  Office  of  Fossil  Energy. 
[FR  Doc.  00-592  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Record  of  Decision  for  the  Surplus 
Piutonium  Disposition  Finai 
Environmentai  Impact  Statement 

agency:  Department  of  Energy. 
ACTION:  Record  of  decision. 

summary:  In  November  1999,  the 
Department  of  Energy  (DOE  or  the  » 

Department),  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  issued  the  Surplus  Plutonium 
Disposition  Final  Environmental  Impact 
Statement  (SPD  EIS)(DOE/EIS-0283). 
The  SPD  EIS  was  the  culmination  of  a 
process  started  on  May  22,  1997,  when 
DOE  published  a  Notice  of  Intent  (NOI) 
in  the  Federal  Register  (62  FR  28009) 
announcing  its  decision  to  prepare  an 
EIS  that  would  tier  from  the  analysis 
and  decisions  reached  in  connection 
with  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials  Final 
Programmatic  EIS  (Storage  and 
Disposition  PEIS){DOE/EIS-0229). 
Accordingly,  the  Surplus  Plutonium 
Disposition  Draft  Environmental  Impact 
Statement  (SPD  Draft  EIS)  (DOE/EIS- 
0283-D)  was  prepared  and  issued  in 
July  1998.  It  identified  the  potential 
environmental  impacts  of  reasonable 
alternatives  for  the  proposed  siting, 
construction,  and  operation  of  three 
facilities  for  the  disposition  of  up  to  50 
metric  tons  of  surplus  piutonium,  as 
well  as  a  No  Action  Alternative.  These 
three  facilities  would  accomplish  pit ' 
disassembly  and  conversion,  piutonium 
conversion  and  immobilization,  and 
mixed  oxide  (MOX)  ^  fuel  fabrication. 
The  SPD  Draft  EIS  also  analyzed  the 
potential  impacts  of  fabricating  a 
limited  number  of  MOX  fuel  assemblies, 
referred  to  as  lead  assemblies,  for  testing 
in  a  reactor  before  starting  full 
production  of  MOX  fuel,  and  the 
potential  impacts  of  examining  the  lead 
assemblies  after  irradiation. 

For  the  alternatives  that  included 
MOX  fuel  fabrication,  the  SPD  Draft  EIS 
described  the  potential  environmental 
impacts  of  using  from  three  to  eight 
commercial  nuclear  reactors  to  irradiate 
MOX  fuel.  The  potential  impacts  were 


'  A  nuclear  weapon  component. 
2  A  physical  blend  of  uranium  oxide  and 
piutonium  oxide. 


based  on  a  generic  reactor  analysis 
included  in  the  Storage  and  Disposition 
PEIS  that  used  actual  reactor  data  and 
a  range  of  potential  site  conditions.  In 
May  1998,  DOE  initiated  a  procurement 
process  to  obtain  MOX  fuel  fabrication 
and  reactor  irradiation  services.  In 
March  1999,  DOE  awarded  a  contract  to 
Duke  Engineering  &  Services,  COGEMA 
Inc.,  and  Stone  &  Webster  (known  as 
DCS)  to  provide  the  requested  services. 
Full  implementation  of  the  base  contract 
was  contingent  upon  the  successful 
completion  of  the  NEPA  process.  A 
Supplement  to  the  SPD  Draft  EIS  (DOE/ 
EIS-0283-S)  was  issued  in  April  1999, 
which  analyzed  the  potential 
environmental  impacts  of  using  MOX 
fuel  in  six  specific  reactors  named  in  the 
DCS  proposal.  Those  reactors  are: 
Catawba  Nuclear  Station  Units  1  and  2 
in  South  Carolina,  McGuire  Nuclear 
Station  Units  1  and  2  in  North  Carolina, 
and  North  Anna  Power  Station  Units  1 
and  2  in  Virginia.  The  SPD  Final  EIS 
addresses  the  comments  received  during 
the  public  review  process  for  the  SPD 
Draft  EIS  and  the  Supplement  to  the 
draft. 

The  Department  has  decided  to 
implement  a  program  to  provide  for  the 
safe  and  secure  disposition  of  up  to  50 
metric  tons  of  surplus  piutonium  as 
specified  in  the  Preferred  Alternative  in 
the  Surplus  Plutonium  Disposition 
Final  Environmental  Impact  Statement. 
The  fundamental  purpose  of  the 
program  is  to  ensure  that  plutoniiun 
produced  for  nuclear  weapons  and 
declared  excess  to  national  security 
needs  (now  and  in  the  futiire)  is  never 
again  used  for  nuclear  weapons. 
Specifically,  the  Department  has 
decided  to  use  a  hybrid  approach  for  the 
disposition  of  surplus  piutonium.  This 
approach  allows  for  the  immobilization 
of  approximately  17  metric  tons  of 
surplus  plutoniiun  and  the  use  of  up  to 
33  metric  tons  of  siuplus  plutoniiun  as 
MOX  fuel.  The  Department  has  selected 
the  Savannah  River  Site  in  South 
Carolina  as  the  location  for  all  three 
disposition  facilities.  Based  upon  this 
selection,  the  Department  will  authorize 
DCS  to  fully  implement  the  base 
contract.  In  addition,  the  Department 
has  selected  the  Los  Alamos  National 
Laboratory  in  New  Mexico  as  the 
location  for  lead  assembly  fabrication 
and  Oak  Ridge  National  Laboratory  in 
Tennessee  as  the  site  for  post-irradiation 
examination  of  lead  assemblies. 

As  previously  stated  in  the  Storage 
and  Disposition  PEIS  Record  of  Decision 
(62  FR  3014,  January  21,  1997),  the  use 
of  MOX  fuel  in  existing  reactors  will  be 
undertaken  in  a  manner  that  is 
consistent  with  the  United  States'  policy 
objective  on  the  irreversibility  of  the 
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nuclear  disarmament  process  and  the 
United  States'  policy  discouraging  the 
civilian  use  of  plutonium.  To  this  end, 
implementing  the  MOX  alternative  will 
include  government  ownership  and 
control  of  the  MOX  fuel  fabrication 
facility  at  a  DOE  site,  and  use  of  the 
facility  only  for  the  surplus  plutonium 
disposition  program.  There  will  be  no 
reprocessing  or  subsequent  reuse  of 
spent  MOX  fuel.  The  MOX  fuel  will  be 
used  in  a  once-through  fuel  cycle  in 
existing  reactors,  with  appropriate 
arrangements,  including  contractual  or 
licensing  provisions,  limiting  use  of 
MOX  fuel  to  surplus  plutonium 
disposition. 

EFFECTIVE  DATE:  The  decisions  set  forth 
in  this  Record  of  Decision  are  effective 
upon  publication  of  this  document,  in 
accordance  with  DOE's  National 
Environmental  Policy  Act  Implementing 
Procediu-es  and  Guidelines  (10  CFR  Part 
1021)  and  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  (40  CFR  Parts 
1500-1508). 

ADDRESSES:  Copies  of  the  SPD  EIS  and 
this  Record  of  Decision  may  be  obtained 
by  placing  a  call  to  an  answering 
machine  or  facsimile  machine  at  a  toll 
free  number  (1-800-820-5156),  or  by 
mailing  a  request  to:  Bert  Stevenson, 
NEPA  Compliance  Officer,  Office  of 
Fissile  Materials  Disposition,  U.S. 
Department  of  Energy,  Post  Office  Box 
23786,  Washington,  DC  20026-3786. 

The  full  SPD  EIS,  including  the  54- 
page  Summary,  and  this  Record  of 
Decision  are  available  on  the  Office  of 
Fissile  Materials  Disposition's  web  site. 
The  address  is  http://vvrww.doe-md.com. 
The  full  SPD  EIS  is  also  available  on 
DOE'S  NEPA  web  site  at  http:// 
tis.ch.doe.gov/nepa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  plutonium 
disposition  program  can  be  submitted 
by  calling  or  faxing  them  to  the  same 
toll  free  niunber  (1-800-820-5156),  or 
by  mailing  them  to  Mr.  Bert  Stevenson 
at  the  above  address.  Comments  may 
also  be  submitted  electronically  by 
using  the  Office  of  Fissile  Materials 
Disposition's  web  site.  The  address  is 
http://wrww.doe-md.com. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585,  202-586- 
4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  and  Russia  are 
working  together  to  reduce  the  threat  of 


nuclear  weapons  proliferation 
worldwide  by  disposing  of  surplus 
plutonium  in  a  safe,  secure, 
environmentally  acceptable  and  timely 
manner.  Comprehensive  disposition 
actions  are  needed  to  ensure  that 
surplus  plutonium  is  converted  to 
proliferation-resistant  forms.  In 
September  1993,  President  Clinton 
issued  the  Non-proliferation  and  Export 
Control  Policy  in  response  to  the 
growing  threat  of  nuclear  weapons 
proliferation.  Fiuther,  in  January  1994, 
President  Clinton  and  Russia's  President 
Yeltsin  issued  a  Joint  Statement 
Between  the  United  States  and  Russia 
on  Non-Proliferation  of  Weapons  of 
Mass  Destruction  and  the  Means  of 
Their  Delivery.  In  accordjmce  with  these 
policies  and  statements,  the  focus  of 
U.S.  non-proliferation  efforts  is  to 
ensure  the  safe,  secure,  long-term 
storage  and  disposition  of  surplus 
weapons-usable  plutonium  and  highly 
enriched  uranium  (HEU).  In  July  1998, 
the  United  States  and  Russia  signed  a  5- 
year  agreement  to  provide  the  scientific 
and  technical  basis  for  decisions 
concerning  how  surplus  plutonium  will 
be  managed  and  a  statement  of 
principles  with  the  intention  of 
removing  approximately  50  metric  tons ' 
of  plutonium  from  each  country's 
stockpile.  The  Department  is  pursuing 
both  the  immobilization  and  mixed 
oxide  (MOX)  fuel  approaches  to  siuplus 
plutonium  disposition,  which  include 
the  siting,  construction,  operation,  and 
deactivation  of  three  facilities  at  one  or 
two  of  four  DOE  candidate  sites: 

1 .  A  facility  for  disassembling  pits  (a 
weapons  component)  and  converting 
the  recovered  plutonium,  as  well  as 
plutonium  metal  from  other  sources, 
into  plutonium  dioxide  suitable  for 
disposition.  Cemdidate  sites  for  this 
facility  are  the  Hanford  Site  (Hanford) 
near  Richland,  Washington;  Idaho 
National  Engineering  and 
Environmental  Laboratory  (INEEL)  near 
Idaho  Falls,  Idaho;  the  Pantex  Plant 
(Pant ex)  near  Amarillo,  Texas;  and  the 
Savaimah  River  Site  (SRS)  near  Aiken, 
South  Carolina. 

2.  A  facility  for  immobilizing  surplus 
plutonium  for  eventual  disposal  in  a 
geologic  repository  pursuant  to  the 
Nuclear  Waste  Policy  Act.  This  facility 
would  include  a  collocated  capability 
for  converting  non-pit  plutonium 
materials  into  plutonium  dioxide 
suitable  for  immobilization.  The 
immobilization  facility  would  be 
located  at  either  Hanford  or  SRS. 


3.  A  MOX  fuel  fabrication  facility  for 
fabricating  plutonium  dioxide  into  MOX 
fuel.  Candidate  sites  for  this  facility  are 
Hanford,  INEEL,  Pantex,  and  SRS.  Also 
part  of  the  proposed  action  are  MOX 
lead  assembly  ■•  activities  at  five 
candidate  DOE  sites:  Argonne  National 
Laboratory— West  (ANL-W)  at  INEEL; 
Hanford:  Lawrence  Livermore  National 
Laboratory  (LLNL)  in  Livermore, 
California:  Los  Alamos  National 
Laboratory  (LANL)  near  Los  Alamos, 
New  Mexico;  and  SRS.  The  Department 
would  fabricate  a  limited  number  of 
MOX  fuel  lead  assemblies  for  testing  in 
reactors  before  starting  full  production 
of  MOX  fuel  under  the  proposed  MOX 
fuel  program.  Post-irradiation 
examination  activities  would  be 
performed  at  one  of  two  sites,  ANL-W 
or  Oak  Ridge  National  Laboratory 
(ORNL)  in  Oak  Ridge,  Tennessee. 

In  March  1999,  DOE  awarded  a  multi- 
phase contract  to  Duke  Engineering  & 
Services,  COGEMA  Inc.,  and  Stone  & 
Webster  (collectively  known  as  DCS)  for 
the  design,  licensing,  construction, 
operation,  and  eventual  deactivation  of 
the  MOX  fuel  fabrication  facility  and  for 
irradiating  the  MOX  fuel.  Full 
implementation  of  the  base  contract  was 
contingent  upon  the  successful 
completion  of  the  National 
Environmental  Policy  Act  (NEPA) 
process.  The  contract  includes  future 
provisions  to  use  MOX  fuel  in  six 
specific  reactors:  Catawba  Nuclear 
Station  Units  1  and  2  in  South  Carolina, 
McGuire  Nuclear  Station  Units  1  and  2 
in  North  Carolina,  and  North  Anna 
Power  Station  Units  1  and  2  in  Virginia. 

DOE  is  aware  that  a  decision  to  use 
surplus  plutonium  in  MOX  fuel  could 
be  perceived  as  a  change  in  U.S.  civilian 
fuel  cycle  policy.  In  fact,  however,  such 
a  decision  would  not  represent  a  change 
in  policy.  The  United  States  does  not 
encourage  the  civilian  use  of  plutonium, 
and  does  not  itself  engage  in 
reprocessing  for  the  purposes  of  either 
nuclear  explosives  or  nuclear  power 
generation.  Disposition  of  excess 
plutonium,  regardless  of  the  specific 
option  chosen,  will  not  change  this 
basic  fuel  cycle  policy. 

NEPA  Process 

Surplus  Plutonium  Disposition  Draft  EIS 

In  December  1996,  the  Department 
published  the  Storage  and  Disposition 
PEIS.  That  PEIS  analyzes  the  potential 
environmental  consequences  of 
alternative  strategies  for  the  long-term 
storage  of  weapons-usable  plutonium 
and  highly  enriched  uraniumi^'and  the 
disposition  of  weapons-usable 


^Some  materials  are  already  in  a  final  disposition 
form  (j.e.,  irradiated  fuel)  and  will  not  require 
further  action  before  disposal. 


■*  A  MOX  lead  assembly  is  a  prototype  reactor  fuel 
assembly  that  contains  MOX  fuel. 
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plutonium  that  las  been  or  may  be 
declared  surplu  s  to  national  security 
needs.''  The  Re(  ord  of  Decision  (ROD) 
for  the  Storage  i  md  Disposition  PEIS, 
issued  on  January  14,  1997,  outlines 
DOE's  decision  to  pursue  an  approach 
to  plutonium  d  sposition  that  would 
make  surplus  weapons-usable 
plutonium  inac  :essible  and  unattractive 
for  weapons  usu.  DOE's  disposition 
strategy,  consis  ent  with  the  Preferred 
Alternative  ana  yzed  in  the  Storage  and 
Disposition  PEI5,  allows  for  both  the 
immobilization  of  some  (and  potentially 
all)  of  the  surplis  plutonium,  and  use 
of  some  of  the  s  urplus  plutonium  as 
MOX  fuel  in  ex  sting  domestic, 
commercial  rea  :tors.  The  disposition  of 
surplus  plutonium  would  also  involve 
disposal  of  botl  the  immobilized 
plutonium  and  the  MOX  fuel  (as  spent 
nuclear  fuel)  in  a  potential  geologic 
repository.'' 

On  May  22,  1997,  DOE  published  a 
Notice  of  Intent  (NOI)  in  the  Federal 
Register  (FR)  ai  inouncing  its  decision  to 
prepare  an  EIS  hat  would  tier  from  the 
analysis  and  dt  ::isions  reached  in 
connection  wit  i  the  PEIS  discussed 
above.  The  foil  »w-on  EIS.  the  Surplus 
Plutonium  Dis{  osition  Environmental 
Impact  Stateme  nt.  addresses  the  extent 
to  which  each  ( if  the  two  plutonium 
disposition  apf  roaches  (immobilization 
and  MOX)  would  be  implemented,  and 
analyzes  candi  late  sites  for  plutonium 
disposition  fac  lities,  as  well  as 
alternative  tecl  nologies  for 
immobilizatior.^  In  July  1998.  DOE 
issued  the  SPD  Draft  EIS.  That  draft 
included  a  des(  :ription  of  the  potential 
environmental  impacts  of  using  from 
three  to  eight  c  )mmercial  nuclear 
reactors  to  irradiate  MOX  fuel.  The 
potential  impai  :ts  were  based  on  a 
generic  reactor  analysis  presented  in  the 
Storage  and  Di  position  PEIS.  In  March 
1999,  DOE  awa  rded  a  contract, 
contingent  on  (  ompletion  of  the  NEPA 
process,  for  M(  )X  fuel  fabrication  and 
irradiation  sen  ices,  that  identified  the 
specific  reactoi  s  that  would  be  used  to 
irradiate  the  M  DX  fuel.  After  this 
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contract  award,  DOE  issued  a 
Supplement  to  the  SPD  Draft  EIS 
(Supplement)  (April  1999)  that 
describes  the  potential  environmental 
impacts  of  using  MOX  fuel  at  the  three 
proposed  reactor  sites.  These  site- 
specific  analyses  have  been 
incorporated  into  the  SPD  Final  EIS. 

Alternatives  Considered 

The  SPD  EIS  analyzes  the  potential 
environmental  impacts  associated  with 
implementing  pit  disassembly  and 
conversion  of  the  recovered  plutonium 
and  clean  plutonium  metal  at  four 
candidate  sites;  conversion  and 
immobilization  of  plutonium  from  non- 
pit  sources  at  two  candidate  sites,  and 
MOX  fuel  fabrication  activities  at  four 
candidate  sites.  The  SPD  EIS  also 
evaluates  immobilizing  plutonium  in 
ceramic  or  glass  forms,  and  compares 
the  can-in-canister  approach  with  the 
homogenous  ceramic  immobilization 
and  vitrification  approaches  that  were 
evaluated  in  the  Storage  and  Disposition 
PEIS.  As  part  of  the  MOX  option,  the 
SPD  EIS  also  evaluates  the  potential 
impacts  of  fabricating  MOX  fuel  lead 
assemblies  (for  test  irradiation  in 
domestic,  commercial  nuclear  power 
reactors)  at  five  candidate  DOE  sites,  the 
impacts  of  subsequent  post-irradiation 
examination  of  the  lead  assemblies  at 
two  candidate  DOE  sites,-and  the 
impacts  of  irradiating  MOX  fuel  in 
domestic,  commercial  reactors. 

Fifteen  surplus  plutonium  disposition 
alternatives  and  the  No  Action 
Alternative  are  evaluated  in  the  SPD 
EIS.  These  action  alternatives  are 
organized  into  11  sets  of  alternatives, 
reflecting  various  combinations  of 
facilities  and  candidate  sites,  as  well  as 
the  use  of  new  or  existing  buildings. 

Each  of  the  15  alternatives  includes  a 
pit  conversion  facility,  but  the  need  for 
additional  facilities  in  each  alternative 
varies  depending  on  the  amount  of 
plutonium  to  be  immobilized.  Eleven 
alternatives  involve  the  hybrid  approach 
of  immobilizing  17  metric  tons  of 
surplus  plutonium  and  using  33  metric 
tons  for  MOX  fuel,  and  therefore  require 
all  three  facilities.  Four  alternatives 
involve  immobilizing  all  50  metric  tons, 
and  therefore  include  only  a  pit 
conversion  facility  and  an 
immobilization  facility.  The  No  Action 
Alternative  does  not  involve  disposition 
of  surplus  weapons-usable  plutonium, 
but  instead  addresses  continued  storage 
of  the  plutonium  in  accordance  with  the 
Storage  and  Disposition  PEIS  Record  of 
Decision  (ROD),  with  the  exception  that 
DOE  is  now  considering  leaving  the 
repackaged  surplus  pits  in  Zone  4  at 
Pantex  for  long-term  storage  in  lieu  of 
Zone  12  as  originally  planned. 


Immobilization  Technology  Alternatives 

The  Storage  and  Disposition  PEIS 
discusses  several  immobilization 
technologies,  incltiding  the  homogenous 
ceramic  and  vitrification  alternatives 
that  were  evaluated  in  detail,  as  well  as 
variants  of  those  alternatives,  which 
include  the  ceramic  and  glass  can-in- 
canister  approaches  and  a  homogenous 
approach  using  an  adjunct  melter.  The 
ROD  for  the  Storage  and  Disposition 
PEIS  states  that  DOE  would  make  a 
determination  on  the  specific 
technology  on  the  basis  of  "the  follow- 
on  EIS."  The  SPD  EIS  is  that  follow-on 
EIS,  and  it  identifies  the  ceramic  can-in- 
canister  approach  as  the  preferred 
immobilization  technology. 

In  order  to  bound  the  estimate  of 
potential  environmental  impacts 
associated  with  ceramic  and  glass 
immobilization  technologies,  the 
Storage  and  Disposition  PEIS  analyzes 
the  construction  and  operation  of 
vitrification  and  ceramic  immobilization 
facilities  that  employ  a  homogenous 
approach.  These  facilities  are  based  on 
generic  designs  that  do  not  involve  the 
use  of  existing  facilities  or  specific  site 
locations.  These  generic  designs  allow 
for  surplus  plutonium  to  be 
immobilized  in  a  homogenous  form, 
either  within  a  ceramic  matrix  and 
formed  into  disks,  or  vitrified  as         , 
borosilicate  glass  logs. 

In  order  to  support  a  decision  on  the 
immobilization  technology  and  form, 
the  SPD  EIS  evaluates  the  potential 
environmental  impacts  of  the  ceramic 
and  glass  can-in-canister  technologies, 
and  compares  those  impacts  with  the 
impacts  of  the  homogenous  facilities 
evaluated  in  the  Storage  and  Disposition 
PEIS.  Hanford  and  SRS  are  the 
candidate  sites  for  immobilization  based 
on  their  existing  plans  for  a  high-level 
waste  vitrification  facility. 

MOX  Fuel  Fabrication  Alternatives 

Alternatives  that  involve  the 
fabrication  of  MOX  fuel  include  the  use 
of  the  fuel  in  existing  domestic, 
commercial  nuclear  power  reactors.  The 
environmental  impacts  of  using  MOX 
fuel  in  these  reactors  are  evaluated 
generically  in  the  Storage  and 
Disposition  PEIS.  When  the  SPD  Draft 
EIS  was  published,  the  specific  reactors 
were  not  known;  therefore,  the  generic 
analysis  from  the  Storage  and 
Disposition  PEIS  was  incorporated  by 
reference  in  the  SPD  Draft  EIS. 

In  May  1998.  DOE  initiated  a 
procurement  process  to  obtain  MOX 
fuel  fabrication  and  irradiation  services. 
In  compliance  with  its  NEPA 
regulations  in  10  CFR  1021.216,  DOE 
requested  that  each  offeror  provide,  as 


Federal  Register / Vol.  65,  No.  7 /Tuesday,  January  11,  2000 /Notices 


1611 


part  of  its  proposal,  environmental 
information  specific  to  its  proposed 
MOX  facility  design  and  the  domestic; 
commercial  reactors  proposed  to  be 
used  for  irradiation  of  the  fuel.  That 
information  was  analyzed  by  the 
Department  to  identify  potential 
environmental  impacts  of  the  proposals, 
and  DOE's  analysis  was  documented  in 
an.  Environmental  Critique  prepared 
pursuant  to  10  CFR  1021.216(g).  That 
analysis  was  considered  by  the  selection 
official  as  part  of  the  award  decision. 
DOE  awarded  a  contract  (contingent  on 
completion  of  the  NEPA  process)  to  the 
team  of  Duke  Engineering  &  Services, 
COGEMA  Inc.,  and  Stone  &  Webster 
(DCS)  in  March  1999  to  provide  the 
requested  services.  These  services 
include  design,  licensing,  construction, 
operation,  and  eventual  deactivation  of 
the  MOX  fuel  fabrication  facility,  as 
well  as  irradiation  of  the  MOX  fuel  in 
six  domestic,  commercial  reactors.  The 
reactors  proposed  by  DCS  are  Duke 
Power  Company's  Catawba  Nuclear 
Station,  Units  1  and  2;  and  McGuire 
Nuclear  Station,  Units  1  and  2;  and 
Virginia  Power  Company's  North  Arma 
Power  Station,  Units  1  and  2.  Under  the 
contract,  no  construction,  fabrication,  or 
irradiation  of  MOX  fuel  is  authorized 
until  the  SPD  EIS  ROD  is  issued.  Such 
site-specific  activities,  and  DOE's 
exercise  of  contract  options  to  allow 
those  activities,  would  be  contingent  on 
decisions  in  this  ROD. 

Because  the  Environmental  Critique 
contains  proprietary  information,  it  was 
not  made  available  to  the  public. 
However,  as  provided  in  10  CFR 
1021.216(h),  an  Environmental  Synopsis 
of  the  Environmental  Critique  was 
provided  to  the  U.S.  Environmental 
Protection  Agency,  made  available  to 
the  public,  and  incorporated  into  the 
SPD  EIS.  Sections  of  the  SPD  EIS  were 
revised  or  added  to  include  reactor- 
specific  information  and  were  issued  as 
a  Supplement  to  the  SPD  Draft  EIS.  A 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  May  14,  1999 
(64  FR  264019),  providing  a  45-day 
public  comment  period  on  the 
Supplement.**  This  Supplement  was 
distributed  to  the  local  reactor 
communities,  to  stakeholders  who 
received  the  SPD  Draft  EIS,  and  others 
as  requested. 

Under  the  hybrid  alternatives,  DOE 
could  produce  up  to  10  MOX  fuel 
assemblies  for  testing  in  domestic, 
commercial  reactors  before 
commencement  of  full-scale  MOX  fuel 
fabrication,  although  it  is  likely  that 


only  two  lead  assemblies  would  be 
needed.**  These  lead  assemblies  would 
be  available  for  irradiation  to  support 
NRC  licensing  and  fuel  qualification 
efforts.  Potential  impacts  of  MOX  fuel 
lead  assembly  fabrication  are  analyzed 
for  three  of  the  candidate  sites  for  MOX 
fuel  fabrication  (Hanfoid,  ANL — W  at 
INEEL,  and  SRS),  and  two  additional 
sites,  LANL  and  LLNL.  Pantex  was  not 
considered  for  lead  assembly  fabrication 
because  it  does  not  currently  have  any 
facilities  capable  of  MOX  fuel 
fabrication.  Post-irradiation  examination 
of  the  lead  assemblies  would  be 
conducted,  if  required,  to  support  NRC 
licensing  activities.  Two  potential  sites 
for  this  activity  are  analyzed  in  the  SPD 
EIS:  ANL— W  and  Oak  Ridge  National 
Laboratory  (ORNL).  As  discussed 
previously,  DOE's  preferred  locations 
for  lead  assembly  fabrication  and  post- 
irradiation  examination  are  LANL  and 
ORNL,  respectively. 

The  Department  also  considered  a  No 
Action  Alternative,  as  required  by 
NEPA.  In  the  No  Action  Alternative, 
surplus  weapons-usable  plutonium  in 
storage  at  various  DOE  sites  would 
remain  at  those  locations.  The  vast 
majority  of  pits  would  continue  to  be 
stored  at  Pantex,  and  the  remaining 
plutonium  in  various  forms  would 
continue  to  be  stored  at  Hanford,  INEEL, 
LLNL,  LANL,  Rocky  Flats 
Environmental  Technology  Site 
(RFETS),  and  SRS. 

Materials  Analyzed 

There  are  eight  general  categories 
used  to  describe  the  50  metric  tons  of 
siuplus  plutonium  analyzed  in  the  SPD 
EIS,  which  represent  the  physical  and 
chemical  natiu-e  of  the  plutonium.  Two 
of  the  categories — clean  metal 
(including  pits)  and  clean  oxide — could 
either  be  fabricated  into  MOX  fuel  or 
immobilized.  The  remaining  six 
categories  of  material — impure  metals, 
plutonium  alloys,  impure  oxides, 
uranium/plutonium  oxides,  alloy 
reactor  fuel,  and  oxide  reactor  fuel — 
would  be  immobilized. 

Preferred  Alternative 

As  previously  noted,  DOE's  Preferred 
Alternative  for  the  disposition  of 
surplus  weapons-usable  plutonium  is 
anaJyzed  as  Alternative  3  in  the  SPD 
Final  EIS.  The  Preferred  Alternative 
encompasses  the  following: 


Pit  Disassembly  and  Conversion  at  SRS 
(new  construction) 

Construct  and  operate  a  new  pit 
conversion  facility  at  SRS  to 
disassemble  nuclear  weapons  pits  and 
convert  the  plutonium  metal  to  a 
declassified  oxide  form  suitable  for 
international  inspection  and  disposition 
using  either  the  immobilization  or  the 
MOX/reactor  approach.  SRS  is  preferred 
for  the  pit  conversion  facility  because 
the  site  has  extensive  experience  with 
plutonium  processing,  and  the  pit 
conversion  facility  would  complement      ^ 
existing  missions  and  take  advantage  of 
existing  infi-astructure. 

Immobilization  at  SRS  (new 
construction  and  the  Defense  Waste 
Processing  Facility) '" 

Construct  and  operate  a  new 
immobilization  facility  at  SRS  using  the 
ceramic  can-in-canister  technology.  This 
technology  would  immobilize 
plutonium  in  a  ceramic  form,  seal  it  in 
cans,  and  place  the  cans  in  canisters 
filled  with  borosilicate  glass  containing 
intensely  radioactive  high-level  waste  at 
the  existing  Defense  Waste  Processing 
Facility  (DWPF).  This  preferred  can-in- 
canister  approach  at  SRS  would 
complement  existing  missions,  take 
advantage  of  existing  infrastructure  and 
staff  expertise,  and  enable  DOE  to  use 
an  existing  facility  (i.e.,  DWPF). 

Implementation  of  the  can-in-canister 
approach  would  require  the  availability 
of  sufficient  quantities  of  high-activity 
radionuclides  from  SRS  high-level 
waste  to  DWPF.  Due  to  problems 
experienced  with  the  In-Tank 
Precipitation  process  for  separating 
high-activity  radionuclides  from  liquid 
high-level  waste,  DWPF  is  currently 
operating  with  sludge  feed,  not  liquid 
high-level  waste.  A  thorough  search  for 
alternatives  to  the  In-Tank  Precipitation 
process  has  identified  two  viable 
processes  (ion  exchange  and  small  tank 
precipitation)  for  separating  the  high- 
activity  fraction  from  the  liquid  high- 
level  waste  and  sending  this  fi^ction  to 
DWPF.  Extensive  laboratory  and  bench 
scale  testing  has  been  conducted  on 
both  of  these  processes.  Test  results 
indicate  that  either  process  is  capable  of 
separating  the  high-activity 
radionuclides  from  the  high-level  waste 
and  feeding  those  radionuclides  to 
DWPF,  although  further  research  and 
development  is  necessary. ' '  DOE  is 


*On  June  15, 1999,  DOE  held  a  public  meeting 
in  Washington,  D.C.,  to  receive  conunents  on  the 
Supplement  to  the  SPD  Draft  EIS. 


'The  potential  impacts  of  fabricating  10  lead 
assemblies  and  irradiating  8  of  them  were  analyzed 
in  the  SPD  EIS.  Should  fewer  lead  assemblies  than 
analyzed  be  fabricated  or  irradiated,  the  potential 
impacts  would  be  less  than  those  described  in  the 
SPD  EIS. 


'"The  Savannah  River  Site  was  previously 
designated  to  be  part  of  DOE's  preferred  alternative 
for  immobilization  in  the  Notice  of  Intent  issued  in 
May  1997.  ♦ 

"  The  National  Research  Council  (the  Council) 
is  also  evaluating  a  replacement  technology  for  the 
In-Tank  Precipitation  process.  The  Council's  study 

Conlinued 


«• 


1612 


Federal  Register / Vol.  65,  No.  7 /Tuesday.  January  11,  2000 /Notices 


preparing  a  sup  Dlemental  EIS  on  the 
proposed  repla(  ement  of  the  In-Tank 
Precipitation  pi  ocess  at  SRS  (NOI  at  64 
FR  8558.  Febru  iry  22,  1999). 
Designation  of  a  preferred  process  and 
construction  of  a  pilot  scale  plant  for 
scale-up  of  the  jreferred  process  are  the 
next  steps  plan  led  to  resolve  this  issue. 

In  adaition  tc  these  alternatives,  the 
Department  is  a  nalyzing  the  potential 
environmental  mpacts  of  another  action 
alternative,  din  ct  grout,  in  light  of 
technical  and  c  )st  considerations. 
Under  the  direc  t  grout  alternative,  the 
cesium  compor  ent  of  the  high-activity 
radionuclides  v  rould  be  entombed  in 
grout  rather  tha  n  remain  in  the  high- 
activity  fractior  provided  to  DWPF  for 
vitrification  ana  eventual  disposal  in  a 
geologic  reposi  ory.  Therefore,  the  direct 
grout  altemativ  a  would  not  provide  the 
radiation  barrie  r  needed  for  surplus 
plutonium  disposition  using  the  can-in- 
canister  techno  ogy  at  SRS.  However,  a 
DOE  waste  mai  agement  requirement 
(DOE  Manual  4  35.1,  Radioactive  Waste 
Management,  Section  II. B. 2)  provides 


that,  for  direct 


Construct 
facility  at  SRS 
containing 


sudI 


committee  i.ssued 
1999.  This  committee 
and  development 
tank  precipitation 
solvent  extraction 
separate  high-acti 
sent  to  DWPF. 


rout  material  to  be 


disposed  of  as  tow  being  analyzed,  "key 
radionuclides  \  .fould  have  to  be 
removed  to  the  maximum  extent  that  is 
technically  anc  economically  practical." 
This  criterion  ^  rould  not  be  met  in  the 
event  that  any  tther  action  alternative  is 
determined  to  1  le  viable  after  further 
evaluation.  Th(  refore.  DOE  regards  the 
direct  grout  alti  imative  as  reasonable 
only  if  all  of  th  ;  other  action 
alternatives  ani  ilyzed  in  the 
supplemental  I  IS  prove  not  to  be  viable. 

In  summeiry,  although  a  specific 
method  for  pro  /iding  the  high-level 
waste  needed  f  3r  the  can-in-canister 
immobilizatior  alternatives  for  surplus 
plutonium  disj  osition  has  not  been 
determined,  DOE  is  confident  that  an 
acceptable  tech  nical  solution  will  be 
available  at  SR  5.  The  ceramic  can-in- 
canister  approc  ch  would  involve 
slightly  lower  (  nvironmental  impacts 
than  the  homo  enous  approach.  The 
ceramic  can-in  canister  approach  would 
involve  better  )erformance  in  a 
potential  geolo  ^ic  repository  and 
provide  greatei  proliferation  resistemce 
than  the  glass  ( an-in-canister  approach. 

MOX  Fuel  Fabrication  at  SRS  (new 
construction) 


an  d  operate  a  new  MOX 
ind  produce  MOX  fuel 
us  weapons-usable 


interim  report  in  October 
recommends  further  research 
ir  the  ion  exchange  and  small 
Itematives,  and  for  caustic  side 
a  third  process  that  would 
radionuclides  that  could  be 


vity 


plutonium  for  irradiation  in  existing 
domestic,  commercial  reactors.  SRS  is 
preferred  for  the  MOX  facility  because 
this  activity  would  complement  existing 
missions  and  take  adveuitage  of  existing 
infrastructure  and  staff  expertise. 

Lead  Assembly  Fabrication  at  LANL 

Based  on  consideration  of  the 
capabilities  of  the  candidate  sites  and 
input  from  the  contractor  team  chosen 
for  the  MOX  approach.  DOE  prefers 
LANL  for  lead  assembly  fabrication. 
LANL  is  preferred  because  it  already  has 
fuel  fabrication  facilities  that  would  not 
require  major  modifications,  and  has 
existing  site  infrastructure  and  staff 
experience.  Additionally,  the  surplus 
plutonium  dioxide  needed  to  fabricate 
the  lead  assemblies  would  already  be  on 
site  (no  transportation  required). 

Post-Irradiation  Examination  at  ORNL 

If  post-irradiation  examination  is 
necessary  for  the  purpose  of  qualifying 
the  MOX  fuel  for  commercial  reactor 
use.  DOE  prefers  to  perform  that  task  at 
ORNL.  ORNL  has  the  existing  facilities 
and  staff  expertise  needed  to  perform 
post-irradiation  examination  as  a  matter 
of  its  routine  activities;  no  major 
modifications  to  facilities  or  processing 
capabilities  would  be  required.  In 
addition,  ORNL  is  ahout  500  kilometers 
(km)  from  the  reactor  site  that  would 
irradiate  the  fuel  (one  of  the  reactors 
located  at  the  McGuire  Nuclear  Station 
in  North  Carolina). 

Environmental  Impacts  of  Preferred 
Alternative 

Chapter  4  and  certain  appendices  of 
the  SPD  Final  EIS  analyze  the  potential 
environmental  impacts  of  the  surplus 
plutonium  disposition  alternatives  in 
detail.  The  SPD  Final  EIS  also  evaluates 
the  maximum  impacts  that  would  result 
at  each  of  the  potential  disposition  sites. 
Based  on  the  analyses  in  the  SPD  Final 
EIS.  including  public  comments  on  the 
SPD  Draft  EIS,  the  areas  with  impacts  of 
most  interest  are  as  follows: 

Disposition  Facilities  During 
Construction 

Socioeconomics  At  its  peak  in  2003, 
construction  of  the  three  new  surplus 
plutonium  disposition  facilities  at  SRS 
under  this  alternative  would  require 
1 ,968  construction  workers  and  should 
generate  another  1,580  indirect  jobs  in 
the  region.  As  the  total  employment 
increase  of  3,548  direct  and  indirect  jobs 
represents  only  1.3  percent  of  the 
projected  regional  economic  area  (REA) 
workforce,  it  should  have  no  major 
impact  on  the  REA.  Moreover, 
construction  under  the  Preferred 
Alternative  should  have  little  impact  on 


the  community  services  ciurently 
offered  in  the  region  of  influence.  In 
fact,  it  should  help  offset  the  20  percent 
reduction  in  SRS's  total  workforce 
otherwise  projected  for  the  years  1997- 
2005. 

Facility  Accidents.  The  construction 
of  new  surplus  plutonium  disposition 
facilities  at  SRS  could  result  in  worker 
injuries  or  fatalities.  DOE-required 
industrial  safety  programs  would  be  in 
place  to  control  the  risks.  Given  the 
estimated  6.166  person-years  of 
construction  labor  and  standard 
industrial  accident  rates,  approximately 
610  cases  of  nonfatal  occupational 
injury  or  illness  and  less  than  one 
fatality  could  be  expected.  As  all 
construction  would  be  in  non- 
radiological  areas,  no  radiological 
accidents  should  occur. 

Cultural  Resources.  During  conduct  of 
the  cultural  resources  impacts  analysis 
for  the  Preferred  Alternative,  it  was 
determined  that  construction  of  surplus 
plutonium  disposition  facilities  at  SRS 
could  produce  impacts  on 
archaeological  resources  requiring 
mitigation.  Archaeologiccd 
investigations  performed  for  the  surplus 
plutonium  disposition  program 
discovered  five  archaeological  sites  in 
the  proposed  construction  area.  At  least 
two  of  these  sites  have  been 
recommended  by  DOE  to  the  South 
Carolina  State  Historic  Preservation 
Officer  (SHPO)  as  eligible  for 
nomination  to  the  National  Register  of 
Historic  Places.  It  appears  that  these 
sites  were  occupied  during  several 
different  prehistoric  periods,  including 
the  Late  Woodland  (A.D.  800-1000)  and 
Mississippian  (A.D.  1000-1600)  Periods. 
These  periods  are  poorly  imderstood  in 
the  Central  Savannah  River  Area. 
Therefore,  these  sites  could  contribute 
significantly  to  a  better  understanding  of 
the  Late  Woodland  and  Mississippian 
Periods  in  this  part  of  North  America. 
Potential  adverse  impacts  on  these  sites 
could  be  mitigated  through  either 
avoidance  or  data  recovery.  DOE 
currently  plans  to  mitigate  impacts  by 
avoiding  these  sites. 

Disposition  Facilities  During  Operations 

Socioeconomics.  After  construction, 
startup,  and  testing  of  the  new  SRS 
facilities  in  2007,  an  estimated  1.120 
new  workers  would  be  required  to 
operate  them.  This  level  of  employment 
should  generate  an  additional  2.003 
indirect  jobs  in  the  region.  As  the  total 
employment  requirement  of  3.123  direct 
and  indirect  jobs  represents  1  percent  of 
the  projected  REA.  it  should  have  no 
major  impact  on  the  REA.  Moreover, 
these  jobs  would  have  little  impact  on 
community  services  currently  offered  in 
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the  region  of  influence.  In  fact,  they 
should  help  offset  the  reduction  in 
SRS's  total  workforce  otherwise 
projected  for  the  years  1997-2010  of  33 
percent. 

Facility  Accidents  (Impact  to  the 
public  and  workers).  The  most  severe 
consequences  of  a  design  basis  accident 
for  the  pit  conversion  facility  would  be 
associated  with  a  tritium  release;  the 
most  severe  consequences  for  the 
immobihzation  and  MOX  facilities 
would  be  from  a  nuclear  criticality. 
Bounding  radiological  consequences  for 
the  Maximally  Exposed  Individual 
(MEI) ''  are  from  the  tritium  release, 
which  would  result  in  a  dose  of  0.028 
rem,  corresponding  to  a  latent  cancer 
fatality  (LCF)  probability  of  1.4x10    -\  A 
nuclear  criticality  of  10  '^  fissions  would 
result  in  an  MEI  dose  of  0.0016  rem 
from  an  accident  at  the  immobilization 
facility  and  0.016  rem  from  an  accident 
at  the  MOX  facility.  Consequences  of 
the  tritium  release  accident  for  the 
general  population  in  the  environs  of 
SRS  would  include  an  estimated  0.050 
LCF.  The  frequency  of  either  a  tritium 
release  or  a  criticality  accident  is 
estimated  to  be  between  1  in  10,000  and 
1  in  1,000,000  per  year. 

The  combined  radiological  effects 
from  total  collapse  of  all  three  facilities 
in  the  beyond-design-basis  earthquake 
would  be  approximately  18  LCFs.  It 
should  be  emphasized  that  a  seismic 
event  of  sufficient  magnitude  to  collapse 
these  facilities  would  likely  cause  the 
collapse  of  other  DOE  facilities,  and 
would  almost  certainly  cause 
widespread  failiu'e  of  homes,  office 
buildings,  and  other  structm^s  in  the 
surroimding  area.  The  overall  impact  of 
such  an  event  must  therefore  be  seen  in 
the  context  not  only  of  the  potential 
radiological  impacts  of  these  other 
facilities,  but  of  hundreds,  possibly 
thousands,  of  immediate  fatalities  from 
falling  debris.  The  frequency  of  such  an 
earthquake  is  estimated  to  be  between  1 
in  100,000  and  1  in  10,000,000  per  year. 

Surplus  plutonium  disposition 
operations  at  SRS  could  result  in  worker 
injuries  and  fatalities.  DOE-required 
industrial  safety  programs  would  be  in 
place  to  control  the  risks.  Given  the 
estimated  employment  of  11,535 
person-years  of  labor  and  the  standard 
DOE  occupational  accident  rates, 
approximately  420  cases  of  nonfatal 
occupational  injury  or  illness  and  0.31 
fatality  could  be  expected  for  the 
duration  of  operations.  If  a  criticality 


occurred,  workers  within  tens  of  meters 
could  receive  very  high  to  fatal  radiation 
exposures  from  the  initial  burst.  The 
dose  woiUd  strongly  depend  on  the 
magnitude  of  the  criticality,  the  distance 
from  the  criticality,  and  the  amoimt  of 
shielding  provided  by  the  structures  and 
equipment  between  the  workers  and  the 
accident. 

Transportation.  In  all,  approximately 
2,500  shipments  of  radioactive  materials 
would  be  carried  out  by  DOE  under  the 
Preferred  Alternative.  The  total  distance 
traveled  on  public  roads  by  trucks 
carrying  radioactive  materials  would  be 
4.3  million  kilometers. 

The  maximum  foreseeable  offsite 
transportation  accident  under  this 
alternative  (probability  of  occiurence: 
greater  than  1  in  10  million  per  year)  is 
a  shipment  of  plutonium  pits  from  one 
of  DOE's  storage  locations  to  the  pit 
conversion  facility  with  a  most  severe 
(severity  category  VIII)  accident  in  a 
rural  population  zone  imder  neutral 
(average)  weather  conditions.  If  this 
accident  were  to  occur,  it  could  result 
in  a  dose  of  87  person-rem  to  the  public 
for  an  LCF  risk  of  0.044  and  96  rem  to 
the  hypothetical  MEI  for  an  LCF  risk  of 
0.096.  (The  MEI,  a  hypothetical  member 
of  the  general  public,  receives  a  larger 
dose  than  the  public  as  a  whole  because 
it  is  imlikely  that  a  person  would  be  in 
position,  and  remain  in  position,  to 
receive  this  hypothetical  maximum 
dose.)  No  fatalities  woidd  be  expected  to 
occur.  The  probability  of  more  severe 
accidents — e.g.,  less  favorable  weather 
conditions  at  the  time  of  accident,  or 
occiurence  in  a  more  densely  populated 
area'was  also  evaluated,  and  estimated 
as  lower  than  1  chance  in  10  million  per 
year. 

The  total  transportation  accident  risk 
was  estimated  by  summing  the  risks 
(which  takes  accoimt  of  both  the 
probability  and  consequence  of  each 
type  of  accident)  to  the  affected 
population  from  all  hypothetical 
accidents.  For  the  Preferred  Alternative, 
that  risk  is  as  follows:  a  radiological 
dose  to  the  population  of  7  person-rem, 
resulting  in  a  total  population  risk  of 
0.004  LCF;  and  traffic  accidents 
resulting  in  0.053  traffic  fatality. 

Irradiadng  MOX  Fuel  at  Reactor  Sites  '^ 

The  environmental  impacts  described 
below  are  based  on  using  a  partial  MOX 


'-The  MEI  is  the  hypothetical  off-site  person  who 
has  the  highest  exposure.  This  individual  is 
assumed  to  be  located  at  the  point  of  maximuni 
concentration  of  contaminants  24  hours  a  day.  7 
days  a  week,  for  the  period  of  operations  under 
analysis. 


"The  operators  of  the  proposed  reactors  have 
indicated  that  little  or  no  new  construction  would 
be  needed  to  support  the  irradiation  of  MOX  fuel 
at  the  sites.  As  a  result,  land  use:  visual,  cultural, 
and  paleontological  resources;  geology  and  soils: 
and  site  infrastructure  would  not  be  affected  by  any 
new  construction  or  other  activities  related  to  MOX 
fuel  use.  Nor  would  there  be  any  effect  on  air 
quality  and  noise,  ecological  and  water  resource:,, 
or  socioeconomics. 


core  (i.e.,  up  to  40  percent  MOX  fuel) 
instead  of  a  low  eruiched  lUBnium 
(LEU)  core  at  the  Catawba  Nuclear 
Station  near  York,  South  Carolina;  the 
McGuire  Nuclear  Station  near 
Huntersville,  North  Carolina;  and  the 
North  Anna  Power  Station  near  Mineral, 
Virginia. 

Reactor  Accidents.  There  are 
differences  in  the  expected  risk  of 
reactor  accidents  from  the  use  of  MOX 
fuel  compared  to  the  use  of  low 
enriched  uranium  fuel.  The  change  in 
consequences  to  the  surrounding 
population  due  to  the  use  of  MOX  fuel 
is  estimated  to  range  from  9.0x10   •* 
fewer  to  6.0x10    -  additional  LCFs  for 
design  basis  accidents,  and  from  7.0 
fewer  to  1,300  additional  LCFs  for 
beyond-design-basis  accidents  (16,900 
versus  15,600  LCFs  in  the  worst 
accident  analyzed).  Also,  some  of  the 
beyond-design-basis  accidents  could 
result  in  prompt  fatalities  should  they 
occur.  The  estimated  increase  in  prompt 
fatalities  due  to  MOX  fuel  being  used 
during  one  of  these  accidents  would 
range  from  no  change  to  28  additional 
fatalities  (843  versus  815  prompt 
fatalities).  As  a  result  of  these  changes 
in  projected  consequences,  there  would 
be  a  change  in  the  risk  to  the  public 
associated  with  these  accidents.  The 
change  in  risk  (in  terms  of  an  LCF  or 
prompt  fatality)  to  the  surrounding 
population  within  80  km  (50  mi)  of  the 
proposed  reactors  is  projected  to  range 
from  a  decrease  of  6  percent  to  an 
increase  of  3  percent  in  the  risk  of 
additional  LCFs  from  design  basis 
accidents,  and  from  a  decrease  of  4 
percent  to  an  increase  of  14  percent  in 
the  risk  of  additional  prompt  fatalities 
and  LCFs  from  beyond-design-basis 
accidents. 

The  risk  to  the  MEI  would  also  change 
with  the  use  of  MOX  fuel.  Using  MOX 
fuel  during  one  of  the  design  basis 
accidents  evaluated  is  expected  to 
change  the  MEI's  chance  of  incurring  an 
LCF  from  a  decrease  j)f  10  percent  to  an 
increase  of  3  percent.  The  change  in  risk 
to  the  MEI  of  a  prompt  fatality  or  LCF 
as  a  result  of  using  MOX  fuel  during  one 
of  the  beyond-design-basis  accidents 
evaluated  is  expected  to  range  from  a  1 
percent  increase  to  a  22  percent 
increase.  In  the  most  severe  accident 
evaluated,  an  interfacing  systems  loss- 
of-coolant  accident  (ISLOCA),  it  is 
projected  that  the  MEI  would  receive  a 
fatal  dose  of  radiation  regardless  of 
whether  the  reactor  was  using  MOX  fuel 
or  LEU  fuel  at  all  of  the  proposed  sites. 

Beyond-design-basis  accidents,  if  they 
were  to  occur,  would  be  expected  to 
result  in  major  impacts  to  the  reactors 
and  the  surrounding  communities  and 
environment,  regardless  of  whether  the 
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and  Post-Irradiation 


of  the  potential  impacts 
,  he  lead  assembly 

lost-irradiation 
examination  ii  dicates  that  little  or  no 
new  construct  on  or  operational  changes 
would  be  neec  ed  to  support  these 

result,  land  use;  visual, 
cultural,  and  f  aleontological  resources; 
geology  and  sc  ils;  emd  site  infrastructure 
would  not  be  <  ffected  by  any  new 
construction  o  other  activities  related 
to  lead  assemb  y  fabrication  or  post- 
irradiation  exc  mination.  Nor  would 
there  be  any  e  feet  on  air  quality  and 
noise,  ecologic  al  and  water  resources,  or 
socioeconomic  s. 

Avoidance  ani  I  Minimization  of 
Environmenta  Harm 

For  the  Pref(  irred  Alternative,  at  SRS, 
storm  water  m  inagement  and  erosion 
control  measu  es  will  be  employed 
during  constn  ction  of  the  disposition 
facilities.  Cult  u-al  resources  impacts 
will  be  mitigal  ed  either  by  avoidance  or 
data  recovery.  Initial  indications  are  the 
disposition  fa(  ilities  can  be  located  in 
an  area  that  w  11  avoid  disturbing 
known  cultun  1  resource  areas. 

During  oper  ition  of  the  disposition 
facilities,  radiation  doses  to  individual 
workers  will  b  b  kept  at  a  minimum  by 
maintaining  c^  imprehensive  badged 
monitoring  and  "as  low  as  reasonably 
achievable"  (ALARA)  programs  during 
worker  rotatio  ns.  The  storage  facilities 
in  the  disposil  ion  buildings  will  be 
designed  and  )perated  in  accordance 
with  contemp  arary  DOE  orders  and/or 
NRC  regulatio  is  to  reduce  risks  to 
workers  and  t  le  public. 

From  a  non  proliferation  standpoint, 
the  highest  st£  ndards  for  safeguards  and 
security  will  1  e  employed  during 
transportation ,  storage  (i.e.,  the  stored 
weapons  standard  '■•)  and  disposition. 
DOE  will  cooidinate  the  transport  of 
surplus  plutoi  lium  and  fresh  MOX  fuel 
with  State  off  cials,  consistent  with 
contemporary  policy.  Although  the 
actual  routes  '  vill  be  classified,  they  will 


1^  The  -Stored 
usable  ris.sile  mat 
in  Management  ai 
Plutonium.  Natio 
DOE  defines  th^ 
follows;  The  high 
accounting  for  th 
should  be  mainta 
weapons- usable 
dismantlement. 


1  Weapons  Standard"  for  weapon,s- 
rials  storage  was  initially  defined 
d  Disposition  of  Excess  Weapons 
lal  Academy  of  Sciences.  1994. 

;  tored  Weapons  Standard  as 
standards  of  security  and 
storage  of  intact  nuclear  weapons 
ned.  to  the  extent  practical,  for 

f  ssile  materials  throughout 

s  orage.  and  disposition. 


be  selected  to  circumvent  populated 
areas  where  ever  possible,  maximize  the 
use  of  interstate  highways,  and  avoid 
bad  weather.  DOE  will  coordinate 
emergency  preparedness  plans  and 
responses  with  involved  states  through 
liaison  programs.  The  packaging, 
vehicles,  and  transport  procedures  being 
used  are  specifically  designed  and 
tested  to  prevent  radiological  release 
under  all  credible  accident  scenarios. 
The  NRC  regulates  safeguards  and 
security  at  facilities  it  licenses 
commensurate  with  the  type  of  facility 
and  type  and  amount  of  fissile  or 
radioactive  material  present. 
Commercial  nuclear  power  reactors 
have  stringent  regulations  to  prevent 
sabotage  or  diversion  of  special  nuclear 
materials.  Physical  protection  and 
safeguards  and  security  will  be  ensured 
at  the  reactor  sites  by  continued 
implementation  of  NRC  requirements. 

Environmentally  Preferable 
Alternatives 

The  environmentally  preferable 
alternative  is  the  No  Action  Alternative. 
Under  this  alternative,  surplus 
weapons-usable  plutonium  materials  in 
storage  at  various  DOE  sites  would 
remain  at  those  locations.  The  vast 
majority  of  pits  would  continue  to  be 
stored  at  Pantex,  and  the  remaining 
plutonium  in  various  forms  would 
continue  to  be  stored  at  Hanford,  INEEL, 
LLNL,  LANL,  RFETS.  and  SRS.  The  No 
Action  Alternative  would  not  satisfy  the 
purpose  and  need  for  the  proposed 
action  because  DOE's  disposition 
decisions  in  the  Storage  and  Disposition 
PEIS  ROD  would  not  be  implemented. 
That  ROD  announced  that,  consistent 
with  the  Preferred  Alternative  in  the 
Storage  and  Disposition  PEIS,  DOE  had 
decided  to  reduce,  over  time,  the 
number  of  locations  where  the  various 
forms  of  plutonium  are  stored,  through 
a  combination  of  storage  and  disposition 
alternatives.  Implementation  of  much  of 
this  decision  requires  the  movement  of 
surplus  materials  to  disposition  facility 
locations.  Without  disposition  facilities, 
only  pits  that  have  been  moved  from 
RFETS  to  Pantex  would  be  relocated  in 
accordance  with  the  Storage  and 
Disposition  PEIS  ROD.  All  other  surplus 
materials  would  continue  to  be  stored 
indefinitely  at  their  current  locations, 
with  the  exception  that  DOE  is 
considering  leaving  the  repackaged 
surplus  pits  in  Zone  4  at  Pantex  for 
long-term  storage  instead  of  zone  12  as 
originally  planned.  An  appropriate 
environmental  review  will  be  conducted 
when  the  specific  proposal  for  this 
change  has  been  determined  (e.g., 
whether  additional  magazines  need  to 
be  air-conditioned).  The  analysis  in  the 


SPD  BIS  assumes  that  the  surplus  pits 
are  stored  in  Zone  1 2  in  accordance 
with  the  ROD  for  the  Storage  and 
Disposition  PEIS. 

Among  the  "action"  alternatives 
analyzed  in  the  SPD  EIS.  the 
environmentally  preferable  action 
alternative  is  the  50-Metric-Ton 
Immobilization  Alternative  with  the 
Immobilization  and  Pit  Conversion 
facilities  located  at  SRS.  This  alternative 
would  involve  immobilizing  all  50 
metric  tons  of  surplus  plutonium  at 
SRS.  Under  this  alternative,  only  two 
facilities,  the  pit  conversion  facility  and 
the  immobilization  facility,  would  be 
needed  to  accomplish  the  surplus 
plutonium  disposition  mission.  Both  the 
pit  conversion  and  immobilization 
facilities  would  be  new  construction 
near  the  area  currently  designated  for 
the  Actinide  Packaging  and  Storage 
Facility  in  F-Area.  In  addition,  the 
canister  receipt  area  at  DWPF  in  S-Area 
would  be  modified  to  acconimodate 
receipt  and  processing  of  the  canisters 
transferred  from  the  immobilization 
facility  for  filling  with  vitrified  high- 
level  waste.  The  pit  conversion  and 
immobilization  facilities  would  be  the 
same  as  those  described  for  the 
Preferred  Alternative,  except  that  all  the 
plutonium  dioxide  produced  in  the  pit 
conversion  facility  would  be  transferred 
to  the  immobilization  facility.  To 
accommodate  the  additional  33  metric 
tons  of  plutonium  that  would  be 
received  from  the  pit  conversion 
facility,  the  immobilization  facility 
would  be  operated  at  a  higher 
throughput  (5  metric  tons  per  year 
rather  than  1.7  metric  tons  per  year), 
and  the  operating  workforce  at  the 
immobilization  facility  would  be 
increased. 

Comparison  of  Preferred  Alternative  to 
Other  Alternatives 

The  Preferred  Alternative  requires  the 
construction  and  operation  of  three  new 
facilities;  some  minor  modifications  to. 
and  work  at.  two  existing  DOE  facilities; 
and  use  of  existing  domestic, 
conmiercial  nuclear  reactors  for  MOX 
fuel  irradiation.  The  other  hybrid 
alternatives  would  require  the  same 
facilities  and  activities;  the 
immobilization-only  alternatives  would 
require  the  construction  and  operation 
of  only  two  facilities.  The 
environmentally  preferable  alternative, 
which  is  the  No  Action  Alternative, 
does  not  involve  construction  or 
operation  of  any  facilities,  or  use  of  new 
or  existing  facilities,  other  than  those 
currently  in  use  for  the  continued 
storage  of  the  surplus  plutonium. 
Furthermore,  no  transportation  would 
be  involved  for  the  No  Action 
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Alternative,  and  continued  storage 
under  this  alternative  would  not  affect 
any  key  environmental  resource  area  at 
any  of  the  seven  storage  locations. 
However,  there  would  be  doses  to 
workers  and  the  general  population  (and 
associated  health  effects)  throughout  the 
storage  period  at  all  of  these  locations. 
At  SRS,  the  health  effects  from  50  years 
of  storage  under  the  No  Action 
Alternative  would  be  lower  than  those 
associated  with  implementation  of  the 
Preferred  Alternative.  Nonetheless,  the 
Preferred  Alternative  would  still 
contribute  to  the  dose  and  associated 
health  effects  at  locations  where 
supporting  activities  like  lead  assembly 
fabrication  and  post-irradiation 
examination  would  occur. 

The  environmental  ly  preferable  action 
alternative,  which  is  an  immobilization- 
only  alternative,  would  require  the 
construction  and  operation  of  two. 
rather  than  three,  facilities.  For  all  of  the 
key  environmental  resource  areas  except 
transportation  and  worker  dose,  the 
potential  impacts  of  the  Preferred 
Alternative  are  greater  than  for  the 
environmentally  preferable  action 
alternative,  although  for  most  of  the 
resource  areas,  the  difference  is  less 
than  20  percent.  The  estimated  LCFs 
and  traffic  fatalities  are  higher  for  the 
environmentally  preferable  action 
alternative,  although  both  are  well 
below  one  LCF.  Worker  dose  is  the  same 
for  both  the  preferred  and  the 
environmentally  preferable  action 
alternatives. 

Relative  ranking  of  the  Preferred 
Alternative  to  other  action  alternatives 
varies  by  resource  area.  For  all 
alternatives  evaluated  in  the  SPD  EIS, 
the  incremental  concentrations  of 
criteria  air  pollutant  concentrations 
would  be  less  than  2  percent  of  the 
applicable  regulatory  standard.  The 
relative  ranking  of  Preferred  Alternative 
to  the  other  action  alternatives  varies 
with  the  specific  pollutant;  for  some,  the 
Preferred  Alternative  ranks  higher,  for 
others,  lower.  The  Preferred  Alternative 
produces  more,  by  approximately  5  to 
25  percent,  regulated  waste  than  any  of 
the  other  action  alternatives. 

All  of  the  action  alternatives  would 
generate  employment  opportunities  at 
each  of  the  proposed  facilities.  In 
general,  the  Preferred  Alternative 
requires  the  greatest  number  of 
construction  and  operation  workers  of 
all  the  action  alternatives.  However,  for 
one  alternative,  approximately  5  percent 
more  construction  workers  would  be 
needed.  The  amount  of  land  that  would 
be  disturbed  for  implementing  any  of 
the  alternatives  is  relatively  small.  The 
Preferred  Alternative  requires  the  most 
land  disturbance,  and  could  potentially 


affect  cultural  resource  areas  at  SRS. 
However,  as  previously  discussed  in 
this  ROD,  DOE  currently  plans  to 
mitigate  impacts  by  avoiding  sites  that 
are  eligible  or  potentially  eligible  for  the 
National  Register  of  Historic  Places.  SRS 
is  the  only  candidate  site  at  which 
cultural  resource  issues  involving  the 
proposed  action  have  been  identified, 
The  action  alternative  with  the  least 
amount  of  land  disturbance  uses 
existing  facilities  at  Hanford. 

Because  of  the  location  of  the 
proposed  facilities  relative  to  other 
activities  at  the  sites,  radiation  doses 
would  be  received  by  construction 
workers  at  both  INEEL  and  SRS.  Doses 
to  workers  from  construction  and 
operation  activities  for  each  of  the 
action  alternatives  could  result  in 
approximately  2.0  LCFs,  with 
essentially  no  difference  among  any  of 
the  alternatives.  There  will  be  no  dose 
(and  therefore,  no  LCFs)  to  the  general 
population  for  any  of  the  action 
alternatives  during  construction  of  the 
proposed  facilities.  Although  there  is  a 
small  population  dose  associated  with 
each  of  the  action  alternatives,  no  LCFs 
are  expected  to  occur  in  the  general 
population  from  routine  operations  for 
any  of  the  alternatives.  The  most  severe 
nonreactor  design  basis  accident 
postulated  for  the  Preferred  Alternative, 
and  all  but  one  other  action  alternative, 
is  a  design  basis  fire  in  the  pit 
conversion  facility  resulting  in  a  tritium 
release.  The  resulting  dose  is  highest  for 
the  Preferred  Alternative,  however,  the 
associated  dose  would  not  be  expected 
to  result  in  any  LCFs  in  the  general 
population.  None  of  the  action 
alternatives  is  expected  to  result  in 
traffic  fatalities  fi-om  nonradiological 
accidents  or  LCFs  from  radiological 
exposures  or  vehicle  emissions.  Impacts 
estimated  for  routine  operations  and 
postulated  accidents  at  the  reactor  sites 
would  be  identical  for  all  the  hybrid 
alternatives. 

Comments  on  Surplus  Plutonium 
Disposition  Final  EIS 

Aftef  issuing  the  SPD  Final  EIS,  the 
Department  received  two  letters.  All  of 
the  issues  raised  in  these  letters  have 
been  covered  in  the  body  of  the  SPD 
Final  EIS  and  in  the  Comment  Response 
Document.  The  first  letter  contained  a 
single  comment  requesting  that  the 
decision  on  a  location  for  the  lead 
assembly  work  retain  the  flexibility  to 
allow  doing  the  work  at  SRS.  Based  on 
consideration  of  the  capabilities  of  the 
candidate  sites  and  input  from  the  team 
chosen  for  the  MOX  approach,  the 
Department  has  decided  to  use  LANL 
for  fabrication  of  MOX  fuel  rods  for  use 
in  fabrication  of  lead  assemblies.  LANL 


was  selected  beca;use  it  already  has 
facilities  that  will  not  require  major 
modifications  for  fuel  rod  fabrication, 
and  takes  advantage  of  existing 
infrastructure  and  staff  experience. 
Additionally,  the  surplus  plutonium 
dioxide  needed  to  fabricate  the  MOX 
fuel  rods  for  lead  assemblies  will 
already  be  on  site. 

The  second  letter  contained  numerous 
comments  that  opposed  the  use  of  MOX 
fuel  in  commercial  power  reactors.  The 
commentor  believes  that  the  selection 
process  of  DCS  and  the  commercial 
reactors  was  not  opened  to  sufficient 
public  scrutiny.  The  commentor 
repeated  an  earlier  request  that  the 
Department  hold  additional  public 
meetings  in  the  vicinity  of  the  three 
reactor  sites  before  closing  the  public 
comment  period,  and  that  all 
information  on  the  MOX  project, 
including  data  submitted  by  DCS.  DOE's 
Environmental  Critique,  and  ORNL's 
data  on  expected  radionuclide  activities 
in  MOX  fuel,  be  made  available  to  the 
public.  During  the  public  comment 
period  on  the  Supplement  to  the  SPD 
Draft  EIS,  which  included  specific 
reactor  analyses,  DOE  held  a  public 
hearing  in  Washington.  D.C..  on  June  15, 
1999,  and  invited  comments.  While  no 
additional  hearings  were  held  on  the 
Supplement,  other  means  were 
provided  for  the  public  to  express  their 
concerns  and  provide  comments:  mail; 
a  toll-free  telephone  and  fax  line;  and 
the  Office  of  Fissile  Materials 
Disposition  Web-site.  Also,  at  the 
invitation  of  South  Carolina  State 
Senator  Phil  Leventis,  DOE  attended 
and  participated  in  a  public  hearing 
held  on  June  24,  1999.  in  Columbia, 
South  Carolina. 

Most  of  the  information  in  DOE's 
Environmental  Critique  was  included  in 
the  Environmental  Synopsis  released  for 
public  review;  only  proprietan*'  and 
business-sensitive  information  was 
removed.  The  Duke,  COGEMA.  and 
Stone  &  Webster  (DCS)  team  provided 
DOE  with  analyses  of  the  environmental 
and  computer  modeling  data,  and 
population  projections,  but  not  the 
input  data.  The  ratio  of  low-enriched 
uranium  fuel  to  MOX  fuel,  provided  by 
the  Oak  Ridge  National  Laboratory,  is 
contained  in  the  SPD  Final  EIS.  Because 
the  accident  calculations  are 
voluminous,  they  are  not  included  in 
the  SPD  EIS.  The  calculations  contain 
all  of  the  input  parameters  including  the 
MACCS2  computer  files.  Principal  input 
parameters,  such  as  accident  source 
terms  and  population  distributions,  are 
included  in  the  EIS. 

The  same  commentor  expressed 
concern  that  experience  with  the  use  of 
MOX  fuel  in  the  United  States,  as  well 
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as  intemationa  ly.  is  limited.  The 
fabrication  of  N  OX  fuel  and  its  use  in 
commercial  rea  ctors  has  been 
accomplished  i  n  Western  Europe.  DOE 
would  draw  up  on  this  experience  in  its 
disposition  of  t  le  U.S.  surplus 
plutonium.  Ele  :tricite  de  France 
reactors  in  Frai  ce  have  seen  little  or  no 
impact  from  th  }  use  of  MOX  fuel  on 
radionuclide  re  leases  in  effluents.  No 
change  would  be  expected  from  normal 
operations,  givi  sn  that  MOX  fuel 
performs  as  we  .1  as  LEU  fuel  and  the 
flssion  products  are  retained  within  the 
fuel  cladding.  I'RAGEMA's  (a  subsidiary 
of  COGEMA  ai  d  FRAMATOME) 
experience  wit  i  fabricating  MOX  fuel 
indicates  a  fue  rod  fission  product  leak 
rate  of  less  thai  i  one-tenth  of  1  percent. 
FRAGEMA  has  provided  1.253  MOX 
fuel  assemblies .  containing  more  than 
300.000  fuel  ro  ds,  for  commercial 
reactor  use.  Th  sre  have  been  no  failures 
and  leaks  have  occurred  in  only  3 
assemblies  (a  ti  )tal  of  4  rods).  All  leaks 
occurred  as  a  r  ssult  of  debris  in  the 
reactor  coolant  system  and  occurred  in 
1997  or  earlier  French  requirements  for 
debris  removal  were  changed  in  1997  to 
alleviate  these  concerns.  Since  that 
time,  there  have  been  no  leaks  in  MOX 
fuel  rods.  Furt  ler.  as  discussed  in 
response  DCR(  09-1  of  the  Comment 
Response  Document.  NRG  would 
evaluate  license  applications  and 
monitor  the  op  erations  of  the 
commercial  rei  ictors  to  ensure  adequate 
margins  of  saf«  ty. 

The  commei  itor  was  also  concerned 
that  human  an  i  technical  errors  may 
lead  to  safety  1  azards  at  the  reactors  if 
MOX  fuel  is  u!  ed.  Particular  safety 
issues  were  idi  'ntified  at  McGuire.  North 
Aima  and  Catawba  (e.g.,  ice  condenser 
problems  and  ;orrosion  of  service  water 
pipes  and  auxiliary  feedwater  pipes). 
While  the  Dep  ulment  acknowledges 
that  there  are  (  ifferences  in  the  use  of 
MOX  fuel  compared  to  LEU  fuel,  these 
differences  are  not  expected  to  decrease 
the  safety  of  tie  reactors.  NRC  has  not 
considered  it  i  lecessary  to  restrict 
operation  of  aj  ly  of  the  other  reactors  in 
the  United  Sta  tes  that  use  ice  condenser 
containments.  All  of  the  factors 
discussed  by  t  le  commentor  were 
evaluated  by  t  le  proposed  reactor 
licensees  to  ei  sure  that  the  reactors, 
including  those  with  ice  condensers, 
can  continue  1 3  operate  safely  using 
MOX  fuel.  an<  these  factors  will 
continue  to  he  evaluated.  Before  any 
MOX  fuel  is  used  in  the  United  States. 
NRC  would  hi  ive  to  perform  a 
comprehensiv  e  safety  review  that  would 
include  inforr  lation  prepared  by  the 
reactor  plant  (  perators  as  part  of  their 
license  amenc  ment  applications. 


Another  issue  raised  by  the  same 
comentor  concerned  the  stability  of 
plutonium  compared  to  uranium  and 
the  alleged  reduction  in  the  ability  to 
control  the  chain  reaction  when 
plutonium  is  added  to  the  reactor  in  the 
form  of  MOX  fuel.  Differences  between 
MOX  fuel  and  uranium  fuel  are  well 
characterized  and  can  be  accommodated 
through  fuel  and  core  design.  All  of  the 
factors  discussed  by  the  commentor 
were  evaluated  by  the  proposed  reactor 
licensees  to  ensure  that  the  reactors  can 
continue  to  operate  safely  using  MOX 
fuel  and  will  continue  to  be  evaluated. 
Initial  evaluations  indicate  that  partial 
MOX  fuel  cores  have  a  more  negative 
fuel  Doppler  coefficient  at  hot  zero 
power  and  hot  full  power,  relative  to 
LEU  fuel  cores  for  all  times  during  the 
full  cycle.  These  evaluations  also 
indicate  that  partial  MOX  cores  have  a 
more  negative  moderator  coefficient  at 
hot  zero  power  and  hot  full  power, 
relative  to  LEU  fuel  cores  for  all  times 
during  the  full  cycle.  These  more 
negative  temperature  coefficients  would 
act  to  shut  the  reactor  down  more 
rapidly  during  a  heatup  transient. 

The  commentor  expressed  concern 
that  higher  energy  neutrons  from 
plutonium  are  more  likely  to  strike 
reactor  parts  such  as  the  stainless  steel 
containment  vessel  and  degrade  the 
metal  parts  of  the  reactor,  resulting  in 
embrittlement  problems.  Reactor  vessel 
embrittlement  is  a  condition  in  which 
the  fast  neutron  fluence  from  the  reactor 
core  reduces  the  toughness  (fracture 
resistance)  of  the  reactor  vessel  metal. 
Analyses  performed  for  the  Department 
indicate  that  the  core  average  fast  flux 
in  a  partial  MOX  fuel  core  is 
comparable,  within  3  percent,  to  the 
core  average  fast  flux  for  a  uranium  fuel 
core.  All  of  the  reactors  identified  for 
the  MOX  mission  have  a  comprehensive 
program  of  reactor  vessel  analysis  and 
surveillance  in  place  to  ensure  that  NRC 
reactor  vessel  safety  limits  are  not 
exceeded. 

The  commentor  was  also  concerned 
that  the  use  of  MOX  fuel  would  result 
in  additional  harmful  radiation 
exposure  to  the  public  during  a  failure 
of  the  reactor  containment  structure. 
The  commentor  noted  a  study  by  the 
Nuclear  Control  Institute  estimating  that 
the  risk  to  the  public  near  McGuire  or 
Catawba  of  contracting  a  deadly  cancer 
following  a  severe  accident  will  increase 
by  nearly  40  percent  when  the  plants 
start  using  plutonium  fuel.  DOE  believes 
NCI's  analysis  overestimates  the  risk  of 
using  MOX  fuel  for  two  reasons.  NCI's 
analysis  did  not  account  for  the 
plutonium  polishing  step  which  has 
been  added  to  the  MOX  fuel  fabrication 
process.  This  step  eliminates  nearly  all 


of  the  americium  from  fresh  MOX  fuel, 
which  significantly  reduces  the  actinide 
inventory.  In  addition.  NCI  performed  a 
generic  reactor  analysis  while  DOE 
performed  plant  specific  analyses. 

Analyses  of  a  40  percent  weapons- 
grade  MOX  core  indicate  there  would  be 
approximately  two  times  more 
americium-241  and  plutonium-239.  and 
slightly  less  than  one  and  a  half  times 
the  curium-242  than  a  reactor  using  LEU 
fuel.  There  are  differences  in  the 
expected  risk  of  reactor  accidents  from 
the  use  of  MOX  fuel.  Some  accidents 
would  be  expected  to  result  in  lower 
consequences  to  the  surrounding 
population,  and  lower  risks,  while 
others  would  be  expected  to  result  in 
higher  consequences  and  higher  risks. 
There  is  an  increase  in  risk,  about  3 
percent,  for  the  large-break  loss-of- 
coolant  accident  (the  bounding  design 
basis  accident).  The  largest  increase  in 
risk  for  beyond-design-basis  accidents  is 
approximately  14  percent  for  an 
interfacing  systems  loss-of-coolant 
accident  at  North  Anna.  In  the  unlikely 
event  that  this  beyond-design-basis 
accident  were  to  occur,  the  expected 
number  of  LCFs  would  increase  from 
2.980  to  3.390  with  a  partial  MOX  core 
and  prompt  fatalities  would  increase 
from  54  to  60.  Both  of  these  accidents 
have  an  extremely  low  probability  of 
occurrence.  At  North  Anna,  the 
likelihood  of  a  large-break  loss-of- 
coolant  accident  occurring  is  estimated 
at  1  chance  in  48.000  per  year  and  the 
likelihood  of  an  interfacing  systems 
loss-of-coolant  accident  occurring  is 
estimated  at  1  chance  in  4.2  million  per 
year. 

Another  issue  raised  by  the 
commentor  concerned  timely  and 
adequate  emergency  response  to  a  MOX 
fuel  accident  due  to  limited  resoiuces  of 
volunteer  first  responders.  The  subject 
of  emergency  response  and  subsequent 
cleanup  of  an  accident  that  involves  the 
release  of  nuclear  materials  is  a  topic  of 
continuing  discussion  and  plaiuiing 
between  DOE  and  State,  local,  and  tribal 
officials.  Prior  to  any  shipment  of 
hazardous  material,  a  transportation 
plan  will  be  developed  which  includes 
details  of  emergency  preparedness, 
security,  and  coordination  of  DOE  with 
local  emergency  response  authorities. 
Any  additional  training  or  equipment 
needed  would  be  provided  as  part  of  the 
planning  process.  In  addition.  DOE 
maintains  eight  regional  coordinating 
offices  across  the  country,  staffed  24 
hoiu's  per  day,  365  days  per  year  to  offer 
advice  and  assistance.  Radiological 
Assistance  Program  teams  are  available 
to  provide  field  monitoring,  sampling, 
decontamination,  communication,  and 
other  services. 
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As  described  in  Appendix  L  of  the       ^ 
SPD  EIS,  DOE  anticipates  that 
transportation  required  for  the 
disposition  of  surplus  plutonium  would 
be  done  through  DOE's  Safe  Secure 
Transport  system.  Since  the 
establishment  of  the  DOE 
Transportation  Safeguards  Division  in 
1975,  the  Safe  Secure  Transport  system 
has  transported  DOE-owned  cargo  over 
more  than  151  million  kilometers  (91 
million  miles)  with  no  accidents 
causing  a  fatality  or  release  of 
radioactive  material. 

Other  Considerations 

Cost  Reports 

To  assist  in  the  preparation  of  this 
ROD.  DOE'S  Office  of  Fissile  Materials 
Disposition  prepared  two  cost  reports. 
The  first  is  Cost  Analysis  in  Support  of 
Site  Selection  for  Surplus  Weapons- 
Usable  Plutonium  Disposition  (DOE/ 
MD-0009;  July  1998).  This  report 
provides  site-specific  cost  information 
and  analyses  to  support  the  selection  of 
a  preferred  siting  alternative  for  the 
alternatives  considered  in  the  SPD  EIS. 
The  second  report  is  Plutonium 
Disposition  Life  Cycle  Costs  and  Cost- 
Related  Comment  Resolution  Document 
(DOE/MD-0013;  November  1999).  This 
report  provides  full  life  cycle  costs  for 
the  Preferred  Alternative  as  stated  in  the 
SPD  EIS.  It  also  contains  the 
Department's  responses  to  cost  related 
comments  submitted  during  the  public 
review  of  the  SPD  Draft  EIS. 

Cost  Analysis  in  Support  of  Site 
Selection 

The  summary  costs  listed  below  do 
not  include  the  costs  that  would  be  the 
same,  independent  of  where  the  facility 
is  sited.  Therefore,  the  costs  are  not  full 
life  cycle  costs.  The  costs  are  presented 
in  constant  year  1997  dollars.  Cost 
estimates  for  each  of  the  required 
disposition  facilities  (Pit  Disassembly 
and  Conversion;  MOX  Fuel  Fabrication; 
and  Immobilization),  including  the 
additional  supporting  infrastructuxe, 
were  created  for  each  candidate  site  and 
were  aggregated  into  two  cost  categories 
(1)  design  and  construction  and  (2) 
operational.  The  cost  estimates  are 
considered  to  have  an  accuracy  of  plus 
or  minus  40  percent  for  design, 
cor>struction,  and  decommissioning, 
and  an  accuracy  of  plus  or  minus  20 
percent  for  operations. 

Hybrid  Alternatives  (Alternatives  2 
through  10  in  the  SPD  EIS).  The 
estimated  costs  to  design  and  construct 
the  required  facilities  range  from  $1.21 
billion  to  $1.40  billion,  and  estimated 
operational  costs  range  fi-om  $1.40 
billion  to  $1.58  billion.  The  total  costs 


for  the  hybrid  alternatives  range  from 
$2.67  billion  to  $2.93  billion.  The  total 
cost  of  the  hybrid  alternatives  would  be 
reduced  by  die  value  of  the  MOX  fuel 
provided  to  the  participating  reactors;  at 
the  time  of  this  estimate  the  total  cost 
after  credit  for  the  "fuel  offset"  was 
$1.71  biUion  to  $2.01  biUion." 

Immobihzation-Only  Alternatives 
(Alternatives  1 1  and  12  in  the  SPD  EIS). 
The  estimated  costs  to  design  and 
construct  the  required  facilities  range 
from  $0.73  billion  to  $0.89  billion  and 
the  operational  costs  range  from  $0.97 
billion  to  $1.0  billion.  The 
Immobilization  Only  Alternatives  range 
from  $1.71  billion  to  $1.90  billion.  The 
cost  of  the  alternatives  differ  by 
approximately  ten  percent,  well  within 
the  uncertainty  of  the  cost  estimates. 

Life  Cycle  Cost  for  the  Preferred 
Alternative 

The  summary  cost  listed  below  is  the 
cost  for  the  Preferred  Alternative.  The 
cost  includes  the  cost  of  siting, 
construction,  and  operation  of 
plutonium  disposition  facilities  at 
DOE's  Savannah  River  Site,  as  well  as 
the  cost  associated  with  the  irradiation 
of  the  MOX  fuel  in  commercial  reactors. 
In  addition,  the  cost  includes  such  costs 
as  sunk  (already  spent)  funds,  and  costs 
for  developing  and  demonstrating  the 
plutonium  disposition  technologies, 
transporting  the  plutonium  and 
plutonium  disposition  products,  start- 
up and  deactivation  and 
decommissioning  of  the  three  facilities. 
The  costs  are  based  upon  the  Cost 
Analysis  in  Support  of  Site  Selection  for 
Surplus  Weapons-Usable  Plutonium 
Disposition.  DOE/MD-0009,  July  22, 
1998. 

The  total  cost  of  implementing  the 
Preferred  Alternative  is  estimated  to  be 
$4.07  billion  in  constant  year  2000 
dollars.  The  increase  in  cost  over  the 
1998  estimate  is  primarily  attributable 
to  addition  of  life  cycle  costs 
specifically  omitted  from  the  1998  cost 
report,  technical  program  changes, 
specifically  the  increased  size  of  the 
immobilization  facility  and  the  addition 
of  the  polishing  step  to  the  MOX  fuel 
fabrication  process,  plus  other  cost 
changes  (e.g.,  inflation). 

Nonproliferation  Assessment 

To  assist  in  the  development  of  this 
ROD,  DOE's  Office  of  Arms  Control  and 
Nonproliferation,  with  support  from  the 
Office  of  Fissile  Materials  Disposition, 
prepared  a  report,  Nonproliferation  and 


Arms  Control  Assessment  of  Weapons- 
Usable  Fissile  Material  Storage  and 
Plutonium  Disposition  Alternatives 
(DOE/NN-0007,  January  1997).  The 
report  was  issued  in  draft  form  in 
October  1996,  and  following  a  public 
comment  period,  was  issued  in  final 
form  in  January  1997.  It  analyzes  the 
nonproliferation  and  arms  reduction 
implications  of  the  alternatives  for 
storage  of  plutonium  and  HEU,  and 
disposition  of  excess  plutonium.  It  is 
based  in  part  on  a  Proliferation 
Vulnerability  Red  Team  Report 
(SAND97-8203.  UC-700.  October  1996) 
prepared  for  the  Office  of  Fissile 
Materials  Disposition  by  Sandia 
National  Laboratory.  The  assessment 
describes  the  benefits  and  risks 
associated  with  each  option.  Some  of 
the  "options"  and  "alternatives" 
discussed  in  the  Nonproliferation 
Assessment  are  listed  as  "variants" 
(such  as  can-in-canister)  in  the  Storage 
and  Disposition  Final  PEIS.  The 
following  paragraphs  discuss  key 
conclusions  of  the  report,  as  modified  to 
meet  current  conditions. 

Disposition  of  U.S.  Excess  Plutonium 

Each  of  the  alternatives  for 
disposition  of  excess  weapons 
plutonium  that  meets  the  Spent  Fuel 
Standard  '^  would,  if  implemented 
appropriately,  offer  major 
nonproliferation  and  arms  reduction 
benefits  compared  to  leaving  the 
material  in  storage  in  directly  weapons- 
usable  form.  Taking  into  account  the 
likely  impact  on  Russian  disposition 
activities,  the  no-action  alternative 
appears  to  be  by  far  the  least  desirable 
of  the  plutonium  disposition  options 
from  a  non-proliferation  and  arms 
reduction  perspective. 

Carrying  out  disposition  of  excess 
U.S.  weapons  plutonium,  using 
alternatives  that  ensured  effective  non- 
proliferation  controls  and  resulted  in 
forms  meeting  the  Spent  Fuel  Standard, 
would: 

•  Reduce  the  likelihood  that  current 
arms  reductions  would  be  reversed,  by 
significantly  increasing  the  difficulty, 
cost,  and  observability  of  returning  this 
plutonium  to  weapons; 

•  Increase  international  confidence  in 
the  arms  reduction  process. 


'^The  MOX  Fuel  Fabrication  Facility  would 
produce  nuclear  fuel  that  will  displace  LEU  fuel 
that  utilities  would  otherwise  purchase.  The  value 
of  this  fuel,  deemed  the  MOX  fuel  offset,  is 
estimated  to  be  S920  million. 


"■"Spent  Fuel  Standard"  is  a  term  coined  by  the 
National  .Academy  ol  Sciences  (NAS.  1994. 
Management  and  Disposition  of  Excess  Weapons 
Plutonium.  National  Academy  Press.  Washing^n. 
D.C..  pg  12)  and  modified  by  DOE  (glossary  from 
Office  of  Fissile  Materials  Disposition  web  site  at 
http://i\'\^'w.doe-md.coml  denoting  the  main 
objective  of  alternatives  for  the  disposition  of 
surplus  plutonium:  that  such  plutonium  be  made 
roughly  as  inaccessible  and  unattractive  for 
weapons  use  as  the  much  larger  and  growing  stock 
of  plutonium  in  civilian  spent  fuel. 
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strengthening  lolitical  support  for  the 
non-proliferati  )n  regime  and  providing 
a  base  for  addi  ional  arms  reductions,  if 
desired; 

•  Reduce  loi  ig-term  proliferation  risks 
posed  by  this  r  laterial  by  further 
helping  to  ensi  re  that  weapons-usable 
material  does  i  ot  fall  into  the  hands  of 
rogue  states  or  terrorist  groups;  and 

•  Lay  the  es!  ential  foundation  for 
parallel  dispos  tion  of  excess  Russian 
plutonium,  rec  ucing  the  risks  that 
Russia  might  tl  reaten  U.S.  security  by 
rebuilding  its  C  old  War  nuclear 
weapons  arsen  il,  or  that  this  material 
might  be  stoler  for  use  by  potential 
proliferators. 

Choosing  the  "no-action  alternative" 
of  leaving  U.S.  excess  plutonium  in 
storage  in  weaj  ons-usable  form 
indefinitely,  ra  iier  than  carrying  out 
disposition: 

•  Would  rep  resent  a  cleau'  reversal  of 
the  U.S.  positit  n  seeking  to  reduce 
excess  stockpil  ;s  of  weapons-usable 
materials  worh  wide; 

•  Would  ma  ^e  it  impossible  to 
achieve  dispos  tion  of  Russian  excess 
plutonium; 

•  Could  und  jrmine  international 
political  suppo  rt  for  non-proliferation 
efforts  by  leavi:  ig  open  the  question  of 
whether  the  Ui  ited  States  was 
maintaining  an  option  for  rapid  reversal 
of  current  arms  reductions;  and 

•  Could  und  ?rmine  progress  in 
nuclear  arms  n  ductions. 

The  benefits  jf  placing  U.S.  excess 
plutonium  und  er  international 
monitoring  ant  then  transforming  it  into 
forms  that  met  he  Spent  Fuel  Standard 
would  be  great  y  increased,  and  the 
risks  of  these  si  eps  significantly 
decreased,  if  Ri  issia  took  comparable 
steps  with  its  o  Mn  excess  plutonium  on 
a  parallel  track  The  two  countries  need 
not  use  the  san  e  plutonium  disposition 
technologies.  V  owever.  as  the  1994  NAS 
committee  repc  rt  concluded,  options  for 
disposition  of  I  I.S.  excess  weapons 
plutonium  will  provide  maximum 
nonproliferatioi  and  arms  control 
benefits  if  they 

•  Minimize  tie  time  during  which 
the  excess  plut  inium  is  stored  in  forms 
readily  usable   or  nuclear  weapons; 

•  Preserve  n  aterial  safeguards  and 
security  during  the  disposition  process, 
seeking  to  mail  tain  to  the  extent 
possible  the  sai  rie  high  standards  of 

:ounting  applied  to 
veapons  (the  Stored 


security  and  ac 
stored  nuclear 


Weapons  Stanc  ard); 


Result  in  a 


form  in  which  the 


plutonium  woi  Id  be  as  inaccessible  and 
unattractive  foi  weapons  use  as  the 
larger  and  gro\>  ing  quantity  of 
plutonium  in  c  )mmercial  spent  fuel  (the 
Spent  Fuel  Standard). 


In  order  to  achieve  the  benefits  of 
plutonium  disposition  as  rapidly  as 
possible,  and  to  minimize  the  risks  and 
negative  signals  resulting  from  leaving 
the  excess  plutonium  in  storage,  it  is 
important  for  disposition  options  to 
begin,  and  to  complete  the  mission  as 
soon  as  practicable,  taking  into  account 
non-proliferation,  environment,  safety, 
and  health,  and  economic  constraints. 
Timing  should  be  a  key  criterion  in 
judging  disposition  alternatives. 
Beginning  the  disposition  quickly  is 
particularly  important  to  establishing 
the  credibility  of  the  process, 
domestically  and  internationally. 

Each  of  the  alternatives  under 
consideration  for  plutonium 
disposition: 

•  Has  its  own  advantages  and 
disadvantages  with  respect  to  non- 
proliferation  and  arms  control,  but  none 
is  clearly  superior  to  the  others; 

•  Can  potentially  provide  high  levels 
of  security  and  safeguards  for  nuclear 
materials  during  the  disposition 
process,  mitigating  the  risk  of  theft  of 
nuclear  materials;  and 

•  Can  potentially  provide  for  effective 
international  monitoring  of  the 
disposition  process. 

Plutonium  disposition  can  only 
reduce,  not  eliminate,  the  security  risks 
posed  by  the  existence  of  excess 
plutonium,  and  will  involve  some  risks 
of  its  own.  Because  all  plutonium 
disposition  alternatives  would  take 
decades  to  complete,  disposition  is  not 
a  near-term  solution  to  the  problem  of 
nuclear  theft  and  smuggling.  While 
disposition  will  make  a  long-term 
contribution,  the  near-term  problem 
must  be  addressed  through  programs  to 
improve  security  and  safeguarding  for 
nuclear  materials,  and  to  ensure 
adequate  police,  customs,  and 
intelligence  capabilities  to  interdict 
nuclear  smuggling.  All  plutonium 
disposition  alternatives  under 
consideration  would  involve  processing 
and  transport  of  plutonium,  which  will 
involve  more  risk  of  theft  in  the  short 
term  than  if  the  material  had  remained 
in  heavily  guarded  storage,  in  return  for 
the  long-term  benefit  of  converting  the 
material  to  more  proliferation-resistant 
forms. 

Both  the  United  States  and  Russia 
will  still  retain  substantial  stockpiles  of 
nuclear  weapons  and  weapons-usable 
fissile  materials  after  disposition  of  the 
fissile  materials  currently  considered 
excess  is  complete.  These  weapons  and 
materials  will  continue  to  pose  a 
security  challenge  regardless  of  what  is 
done  with  excess  plutonium.  None  of 
the  disposition  alternatives  under 
consideration  would  make  it  impossible 
to  recover  the  plutonium  for  use  in 


nuclear  weapons,  or  make  it  impossible 
to  use  other  plutonium  to  rebuild  a 
nuclear  arsenal.  Therefore,  disposition 
will  only  reduce,  not  eliminate,  the  risk 
of  reversal  of  current  nuclear  arms 
reductions.  A  United  States  decision  to 
choose  reactor  alternatives  for 
plutonium  disposition  could  offer 
additional  arguments  and  justifications 
to  those  advocating  plutonium 
reprocessing  and  recycle  in  other 
countries.  This  could  increase  the 
proliferation  risk  if  it  in  fact  led  to 
significant  additional  separation  and 
handling  of  weapons-usable  plutonium. 
On  the  other  hand,  if  appropriately 
implemented,  plutonium  disposition 
might  also  offer  an  opportunity  to 
develop  improved  procedures  and 
technologies  for  protecting  and 
safeguarding  plutonium,  which  could 
reduce  proliferation  risks  and  would 
strengthen  United  States  efforts  to 
reduce  the  stockpiles  of  separated 
plutonium  in  other  countries. 

Large-scale  bulk  processing  of 
plutonium,  including  processes  to 
convert  plutonium  pits  to  oxide  and 
prepare  other  forms  for  disposition,  as 
well  as  fuel  fabrication  or 
immobilization  processes,  represents 
the  stage  of  the  disposition  process 
when  material  is  most  vulnerable  to 
covert  theft  by  insiders  or  covert 
diversion  by  the  host  state.  However, 
such  bulk  processing  is  required  for  all 
disposition  alternatives.  In  particular, 
initial  processing  of  plutonium  pits  and 
other  forms  is  among  the  most  * 

proliferation  sensitive  stages  of  the 
disposition  process,  but  it  is  largely 
common  to  all  the  options. 

Transport  of  plutonium  is  the  point  in 
the  disposition  process  when  the 
material  is  most  vulnerable  to  overt 
armed  attacks  designed  to  steal 
plutonium.  With  sufficient  resources 
devoted  to  security,  however,  high 
levels  of  protection  against  such  overt 
attacks  can  be  provided. 

Conclusions  Relating  to  Specific 
Disposition  Technologies 

Reactor  technology  will  meet  the 
Spent  Fuel  Standard.  Reactor 
technology  has  some  advantage  over  the 
immobilization  technology  with  respect 
to  perceived  irreversibility,  in  that  the 
plutonium  would  be  converted  from 
weapons-grade  to  reactor-grade,  even 
though  it  is  possible  to  produce  nuclear 
weapons  with  both  weapons  and 
reactor-grade  plutonium.  However,  the 
immobilization  technology  has  some 
advantage  over  the  reactor  technology  in 
avoiding  the  perception  that  the  latter 
approach  could  potentially  encourage 
additional  separation  and  civilian  use  of 
plutonium,  which  itself  poses 
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proliferation  risks.  Because  reactor 
technology  results  in  accountable 
"items"  (for  purposes  of  international 
safeguards)  whose  plutonium  content 
can  be  accurately  measured,  this 
approach  offers  some  advantage  in 
accounting  to  ensure  that  the  output 
plutonium  matches  the  input  plutonium 
from  the  process.  The  principal 
uncertainty  with  respect  to  using  excess 
weapons  plutonium  as  MOX  fuel  in 
domestic  reactors  relates  to  the  potential 
difficulty  of  gaining  political  and 
regulatory  approvals  for  the  various 
operations  required. 

Immobilization  technology  (can-in- 
canister)  is  being  refined  resulting  in  an 
increase  in  the  resistance  to  separation 
of  the  plutonium  cans  from  the 
surrounding  glass,  with  the  goal  of 
meeting  the  Spent  Fuel  Standard.  The 
immobilization  options  have  the 
potential  to  be  implemented  more 
quickly  than  the  reactor  options.  They 
face  somewhat  less  political  imcertainty 
but  somewhat  more  technical 
uncertainty  than  the  reactor  options. 

The  "can-in-canister"  immobiUzation 
options  have  a  timing  advantage  over 
the  homogeneous  immobilization 
options,  in  that,  by  potentially  relying 
on  existing  facilities,  they  could  begin 
several  years  sooner.  As  noted  above, 
however,  modified  systems  intended  to 
allow  this  option  to  meet  the  Spent  Fuel 
Standard  are  still  being  designed. 

Decisions '  ^ 

Consistent  with  the  January  1997 
decision  on  the  Storage  and  Disposition 
PEIS,  the  Department  of  Energy  is 
affirming  its  decision  to  use  a  hybrid 
approach  for  the  safe  and  secure 
disposition  of  up  to  50  metric  tons  of 
surplus  plutonium  using  both 
immobilization  and  mixed  oxide  fuel 
technologies  and  to  construct  and 
operate  three  new  facilities  at  its 
Savannah  River  Site.  The  hybrid 
approach  allows  for  the  immobilization 
of  approximately  17  metric  tons  of 
surplus  plutonium  and  the  use  of  up  to 
33  metric  tons  as  mixed  oxide  fuel 
which  would  be  irradiated  in 
commercial  reactors. 

Construction  and  Operation  of  a  Pit 
Disassembly  and  Conversion  Facility 

Consistent  with  the  Preferred 
Alternative  in  the  SPD  Final  EIS,  the 
Department  has  decided  to  construct 


"included  in  these  decisions  is  the  Department's 
decision  to  fulfill  the  Moscow  Nuclear  Safety  and 
Security  agreement  to  apply  International  Atomic 
Energy  Agency  safeguards  to  surplus  plutonium  as 
soon  as  it  is  practical.  Further,  consistent  with  a 
Presidential  Directive,  the  Department  is  continuing 
to  work  towards  maximizing  the  quantities  of 
materials  eligible  for  International  Atomic  Energy 
Agency  safeguards. 


and  operate  a  new  pit  conversion 
facility  at  SRS  for  the  purpose  of 
disassembling  nuclear  weapons  pits  and 
converting  the  plutonium  metal  to  a 
declassified  oxide  form  suitable  for 
international  inspection  and 
disposition,  using  either  immobilization 
or  MOX/reactor  approaches.  SRS  was 
selected  for  the  pit  conversion  facility 
because  the  site  has  extensive 
experience  with  plutonium  processing, 
and  the  pit  conversion  facility 
complements  existing  missions  and 
takes  advantage  of  existing 
infrastructure. 

Construction  and  Operation  of  an 
Immobilization  Facility  and  Selection 
of  an  Immobilization  Technology  '  '^ 

Consistent  with  the  Preferred 
Alternative  in  the  SPD  Final  EIS,  the 
Department  has  decided  to  construct 
and  operate  a  new  immobilization 
facility  at  SRS  using  the  ceramic  can-in- 
canister  technology.  This  technology 
will  be  used  to  immobilize 
approximately  17  metric  tons  of  surplus 
plutonium  in  a  ceramic  form,  seal  it  in 
cans,  and  place  the  cans  in  canisters 
filled  with  borosilicate  glass  containing 
intensely  radioactive  high-level  waste  at 
the  existing  Defense  Waste  Processing 
Facility.  The  decision  is  based,  in  part, 
on  the  fact  that  the  can-in-canister 
approach  at  SRS  complements  existing 
missions,  takes  advantage  of  existing 
infrastructure  and  staff  expertise,  and 
enables  DOE  to  use  an  existing  facility 
(DWPF).  The  ceramic  can-in-canister 
approach  will  also  provide  better 
performance  in  a  geologic  repository 
and  provide  greater  proliferation 
resistance  than  the  glass  can-in-canister 
approach. 

Construction  and  Operation  of  a  Mixed 
Oxide  Fuel  Fabrication  Facility  and 
Irradiation  in  Commercial  Reactors 

Consistent  with  the  Preferred 
Alternative  in  the  SPD  Final  EIS,  the 
Department  has  decided  to  construct 
and  operate  a  new  facility  at  SRS  to 
produce  MOX  fuel  containing  up  to  33 
metric  tons  of  sxirplus  weapons-usable 
plutonium  for  irradiation  in  existing 
domestic,  commercial  reactors.  The 
decision  to  use  SRS  is  made,  in  part, 
because  this  activity  complements 
existing  missions  and  takes  advantage  of 
existing  infrastructiire  and  staff 
expertise.  Based  on  this  selection,  the 


I  "The  Department  intends  to  use  essentially  all 
of  the  plutonium  oxide  produced  by  the  Pit 
Disassembly  and  Conversion  Facility  as  feed 
material  for  mixed  oxide  fuel.  However,  some  small 
amounts  may  be  unsuitable  for  this  purpose  and 
will  be  shipped  to  the  Immobilization  Facility  for 
disposition. 


Department  will  authorize  DCS  to  fully 
implement  the  base  contract. 

As  previously  stated  in  the  Storage 
and  Disposition  PEIS  ROD  (62  FR  3014, 
January  21, 1997),  the  use  of  MOX  fuel 
in  existing  reactors  will  be  undertaken 
in  a  manner  that  is  consistent  with  the 
United  States'  policy  objective  on  the 
irreversibility  of  the  nuclear 
disarmament  process  and  the  United 
States'  policy  discouraging  the  civilian 
use  of  plutonixmi.  To  this  end, 
implementing  the  MOX  alternative  will ' 
include  government  ownership  and 
control  of  the  MOX  fuel  fabrication 
facility  at  a  DOE  site,  and  use  of  the 
facility  only  for  the  surplus  plutoniimi 
disposition  program.  There  will  be  no 
reprocessing  or  subsequent  reuse  of 
spent  MOX  fuel.  The  MOX  fuel  will  be 
used  in  a  once-through  fuel  cycle  in 
existing  reactors,  with  appropriate 
arrangements,  including  contractual  or 
licensing  provisions  limiting  use  of 
MOX  fuel  to  surplus  plutonium 
disposition. 

Selection  of  a  Site  for  Lead  Assembly 
Fabrication 

Consistent  with  the  Preferred 
Alternative  in  the  SPD  EIS,  the 
Department  has  decided  to  use  LANL 
for  fabrication  of  MOX  fuel  rods  for  use 
in  fabrication  of  lead  assemblies.  Based 
on  consideration  of  the  capabilities  of 
the  candidate  sites  and  input  from  the 
team  chosen  for  the  MOX  approach, 
LANL  was  selected  because  it  already 
has  facilities  [i.e.,  Technical  Area  55) 
that  will  not  require  major 
modifications  in  order  to  fabricate  fuel 
rods,  and  takes  advantage  of  existing 
infrastructure  and  staff  experience. 
Additionally,  the  siuplus  plutonium 
dioxide  needed  to  fabricate  the  MOX 
fuel  rods  for  lead  assemblies  will 
already  be  on  site. 

At  this  time,  however,  no  decision  is 
being  made  as  to  which  facility  at  LANL 
will  be  used  for  final  assembly  of  the 
MOX  fuel  rods  into  lead  assemblies. 
DOE  is  currently  evaluating  whether 
there  may  be  the  need  for  additional 
environmental  analysis  to  support  the 
final  stages  of  lead  assembly  fabrication 
at  LANL.  Pending  completion  of  that 
review,  DOE  is  deferring  a  decision  as 
to  where  on  the  LANL  site  this  final 
lead  assembly  work  will  be  done. 

Selection  of  a  Site  for  Post-Irradiation 
Examination  of  Lead  Assemblies 

If  post-irradiation  examination  is 
necessary  for  the  purpose  of  qualifying 
the  MOX  fuel  for  commercial  reactor 
use,  the  Department  has  decided  to 
perform  that  task  at  ORNL,  consistent 
with  the  Preferred  Alternative  in  the 
SPD  Final  EIS.  ORNL  has  the  existing 
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Nuclear  Waste  Policy  Act.  Pursuing  this 
hybrid  approach  provides  the  best 
opportunity  for  U.S.  leadership  in 
working  with  Russia  to  implement 
similar  options  for  reducing  Russia's 
excess  plutoniiun  in  parallel.  Further,  it 
sends  the  strongest  possible  signal  to  the 
world  of  U.S.  determination  to  reduce 
stockpiles  of  surplus  weapons-usable 
plutonium  as  quickly  as  possible  and  in 
an  irreversible  manner.  Pursuing  both 
immobilization  and  MOX  fuel 
fabrication  also  provides  important 
insurance  against  uncertainties  of 
implementing  either  approach  by  itself. 
The  construction  of  new  facilities  for 
the  disposition  of  surplus  U.S. 
plutonium  would  not  take  place  unless 
there  is  significant  progress  on  plans  for 
plutonium  disposition  in  Russia.  In  the 
plutonium  disposition  effort,  the  United 
States  will  work  with  Russia  to  develop 
acceptable  methods  and  technologies  for 
transparency  measures,  including 
appropriate  international  verification 
measures  and  stringent  standards  of 
physical  protection,  control,  and 
accounting  for  the  management  of 
surplus  plutonium. 

Issued  in  Washington.  DC.  fanuary  4.  2000. 
Bill  Richardson, 
Secretary. 

[FR  Doc.  00-594  Filed  1-11-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Docket  Nos.  FE  C&E  99-27,  C&E  99-28, 
C&E  99-29,  C&E  99-30  &  C&E  99-31 

Office  of  Fossil  Energy;  Notice  of 
Filings  of  Coal  Capability  of  Cleco 
Evangeline  LLC,  Liberty  Electric 
Power,  LLC,  ANP  Bellingham  Energy 
Co.,  Midlothian  Energy  Limited 
Partnership  and  La  Paloma  Generating 
Company,  LLC;  Powerplant  and 
Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filings. 

SUMMARY:  Cleco  Evangeline  LLC,  Liberty 
Electric  Power,  LLC,  ANP  Bellingham 
Energy  Company,  Midlothian  Energy 
Limited  Partnership  and  La  Paloma 
Generating  Company.  LLC  have 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 


Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  586-9624 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplcuit  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source. 

In  order  to  meet  the  requirement  of 
coal  capability,  the  owner  or  operator  of 
such  facilities  proposing  to  use  natural 
gas  or  petroleum  as  its  primary  energy 
source  shall  certify,  pursuant  to  FUA 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  powerplants  have  filed  a 
self-certification  in  acccordance  with 
section  201(d). 

Owner:  Cleco  Evangeline  LLC  (C&E 
99-27).  ^ 

Operator  Cleco  Evangeline  LLC. 

Location:  Evangeline  Parish, 
Louisiana. 

Plant  Configuration:  Combined-cycle. 

Capacity;  710  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Williams  Energy  * 
Marketing  &  Trading  Co. 

In-Service  Date:  June  1,  2000. 

Owner:  Liberty  Electric  Power,  LLC 
(C&E  99-28). 
Operator:  Liberty  Electric  Power,  LLC. 
Location:  Delaware  County,  PA. 
Plant  Configuration:  Combined-cycle. 
Capacity:  500  MW. 
Fuel:  Natural  gas. 

Purchasing  Entities:  To  be 
determined. 

In-Service  Date:  Fourth  quarter,  2001. 

Owner:  ANP  Bellingham  Energy 
Company  (C&E  99-29). 

Operator:  ANP  Bellingham  Energy 
Company. 

Location:  Bellingham,  MA. 

Plant  Configuration:  Combined-cycle. 

Capacity;  570  MW. 

Fuel:  Natural  gas. 
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Purchasing  Entities:  Competitive 
market  participants  in  New  England. 
In-Service  Date:  First  quarter,  2002. 

Owner:  Midlothian  Energy  Limited 
Partnership  (C&E  99-30). 

Operator:  Midlothian  Energy  Limited 
Partnership. 

Location:  Midlothian,  TX. 

Plant  Configuration:  Combined-cycle. 

Capacity:  1100  WN. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Competitive 
market  participants  in  Texas. 

In-Service  Date:  Fourth  quarter,  2001. 

Owner:  La  Paloma  Generating 
Company,  LLC  (C&E  99-31). 

Operator:  La  Paloma  Generating 
Company,  LLC. 

Location:  McKittrick,  CA. 

Plant  Configuration:  Combined-cycle. 

Capacity;  1,040  MW. 

Fuel:  Natiu-al  gas. 

Purchasing  Entities:  California  Power 
Exchange. 

In-Service  Date:  Winter  2001. 

Issued  in  Washington,  DC.  January  5,  2000. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Im/Ex.  Office  of  Coal 
&■  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  00-593  Filed  1-10-00;  8:45  ami 

BILLING  CODE  6450-01 -f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-60-000] 

Associated  Natural  Gas  Company,  a 
division  of  Arkansas  Western  Gas 
Company;  Notice  of  Application 

lanuan-  5,  2000. 

Take  notice  that  on  December  22, 
1999,  Associated  Natural  Gas  Company, 
a  division  of  Arkansas  Western  Gas 
Company  (ANG),  1083  Sain  Street,  P.O. 
Box  1408,  Fayetteville,  Arkansas  72703, 
filed  in  Docket  No.  CPOO-60-000  an 
application  pursuant  to  Section  7(f)  of 
the  Natural  Gas  Act,  for  approval  of  a 
revised  service  area  determination  as  a 
result  of  a  sale  of  facilities  in  the  state 
of  Missouri  to  Atmos  Energy 
Corporation  (Atmos)  and  a  request  for 
continuation  of  its  waiver  of  the 
Commission's  accounting  and  reporting 
requirements  ordinarily  applicable  to 
natural  gas  companies,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222). 


ANG  states  that  it  presently  has  a 
section  7(f)  service  area  determination 
which  allows  it  to  move  gas  across  the 
Arkansas-Missouri  state  line  without 
becoming  subject  to  the  comprehensive 
jurisdiction  of  the  Commission.  It  is 
stated  that  ANG  has  agreed  to  sell  its 
Missouri  facilities,  except  for  two  fifty- 
foot  stub  lines  to  Atmos.  ANG  states 
that,  while  the  Missouri  assets  of  the 
ANG  system  will  be  sold  to  Atmos, 
there  will  be  a  continuing  need  for  ANG 
and  Atmos  to  deliver  gas  to  each  other's 
systems.  ANG  states  that,  after  the  sale 
of  facilities,  it  will  use  the  stub  lines  to 
receive  gas  fi-om  Atmos  or  deliver  gas  to 
Atmos,  depending  on  the 
circumstances.  It  is  stated  that  Atmos 
has  filed  in  Docket  No.  CPOO-56-000  for 
a  blanket  certificate  under  Section 
284.224  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
26,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natiiral  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  ^  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  1 5  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  for 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  ANG  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-540  Filed  I-IO-OO;  8:45  am) 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-56-000] 

Atmos  Energy  Corporation;  Notice  of 
Application 

January  5,  2000. 

Take  notice  that  on  December  22, 
1999,  Atmos  Energy  Corporation, 
(Atmos),  Three  Lincoln  Center,  5430  LBJ 
Freeway,  Dallas,  Texas  75040,  filed  in 
Docket  No  CPOO-56-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  for  a  limited-jurisdiction 
blanket  certificate  pursuant  to  Section 
284.224  of  the  Commission's 
Regulations  to  engage  in  non- 
discriminatory basis  sales  and/or 
transportation  of  natural  gas  through 
facilities  in  the  state  of  Missouri  and  for 
approval  of  the  rates  for  the  services  as 
set  forth  in  an  operating  statement 
attached  to  the  application,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222). 

Atmos  states  that  it  has  entered  into 
an  agreement  to  purchase  the  Missouri 
intrastate  facilities  of  Arkansas  Western 
Gas  (AWG)  doing  business  in  Missouri 
as  Associated  Natural  Gas  (ANG).  Atmos 
further  states  that  the  authorizations 
requested  are  necessary  to  preserve  the 
ability  of  AWG  and  customers  with 
access  to  AWG's  Arkansas  distribution 
system  to  access  supplies  of  natural  gas 
available  through  interstate  pipeline 
delivery  points  in  Missouri.  Atmos 
proposes  maximum  rates  for  firm 
transportation  service  of  $5.3858  per 
MMBtu  and  for  interruptible 
transportation  service  of  $0.1771  per 
MMBtu  with  minimum  rates  in  each 
case  of  $0.00  per  MMBtu,  with  each  rate 
subject  to  an  add-on  fuel  charge.  It  is 
indicated  that  the  proposed  rates  are 
derived  on  a  SFV  rate  design  and  based 
on  the  projected  cost  of  service  based  in 
part  of  the  historical  cost  of  service  and 
throughput  experience  of  ANG  in 
operating  the  Missouri  facilities.  It  is 
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stated  that  the 
rate  of  return 
approved  for 
Public  Service 


:osts  include  an  overall 
h  ised  on  the  rate  of  return 
A  tmos  by  the  Missouri 

[Commission. 


Atmos  indicites 
Docket  No  CPO  )-60-000 
Section  7(f)  ser  «• 
to  reflect  that  il 
of  its  Missouri 


that  ANG  has  filed  in 
to  revise  its 
ice  area  determination 
has  agreed  to  sell  most 
acilities  to  Atmos. 


Any  person  c  esiring  to  be  heard  or  to 
make  any  prote  st  with  reference  to  said 
application  she  uld  on  or  before  January 
26,  2000.  file  w  ith  the  Federal  Energy 
Regulatory  Con  imission,  Washington, 
DC  20426,  a  mc  tion  to  intervene  or  a 
protest  in  accoi  dance  with  the 
requirements  o  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385  211)  and  the  Regulations 
under  the  Natu  al  Gas  Act  (18  CFR 
157.10).  All  pr(  tests  filed  with  the 
Commission  w  11  be  considered  by  it  in 
determining  thi  i  appropriate  action  to 
take  but  will  nt  t  serve  to  make  the 
protestants  pari  ies  to  the  proceeding, 
hing  to  become  a  party 
or  to  participate  as  a 
party  in  any  he  iring  therein  must  file  a 
motion  to  inter  'ene  in  accordance  with 
the  Commissioi  I's  Rules. 


Any  person  wi 
to  a  proceeding 


Take  further 
the  authority 
the  jurisdiction 
Federal  Energy 
by  Sections  7 
Act  and  the 
Practice  and 
be  held  withou 
Commission  or 
application  if 
filed  within  the 
the  Commissio 
the  matter  findi 
certificate  and 
abandonment 


n3 


convenience  a 
for  leave  to 
if  the  Commission 
believes  that  a 
required,  furthf  r 
will  be  duly  gi\  en 

Under  the  pr 
for,  unless  othetwise 
unnecessary  foi 
represented  at 
Linwood  A.  Wat<^n.  Jr. 
Acting  Secn:tary 
[FR  Doc.  00-.T.39 


BILLING  CODE  6717-  11-M 


lotice  that,  pursuant  to 
c(  ntained  in  and  subject  to 
conferred  upon  the 
Regulatory  Commission 
a  id  15  of  the  Natural  Gas 
Coi  omission's  Rules  of 
Procedure,  a  hearing  will 
further  notice  before  the 
its  designee  on  this 
motion  to  intervene  is 
time  required  herein,  if 
on  its  own  review  of 
that  a  grant  of  the 
lermission  for 
a  -e  required  by  the  public 
nd  necessity.  If  a  motion 
int^-vene  is  timely  filed,  or 
on  its  own  motion 
armal  hearing  is 
notice  of  such  hearing 


cedure  herein  provided 
advised,  it  will  be 
Atmos  to  appear  or  be 
t  le  hearing. 


iled  1-10-00:  8:45  ami 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-692-000] 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Filing 

Januan,'  5.  2000. 
Take  notice  that  on  December  29, 

1999,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  supplemental  information  to 
its  Forecast  2000  Cost  Report  filed  with 
the  Commission  on  November  30,  1999, 
in  the  above  referenced  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  Januarj'  14, 

2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Uor.  00-541  Filed  1-10-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 48-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

lanuary  4.  2000. 

Take  notice  that  on  December  22, 
1999,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
with  an  effective  date  of  February  1 , 
2000. 

Fiftv-Fourth  Revised  Sheet  No.  .32 


CNG  States  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  Section  18. 2. B  Surcharge, 
effective  for  the  three-month  period 
commencing  February  1 ,  2000. 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  Section  18. 2. B  Surcharge, 
effective  for  the  three-month  period 
commencing  February  1,  2000.  The 
charge  for  the  quarter  ending  January 
31,  2000  has  been  SO. 0190  per  Dt.,  as 
authorized  by  Commission  order  dated 
October  26,  1999  in  Docket  No.  RP99- 
520-000.  CNG's  proposed  Section 
18. 2. B  surcharge  for  the  next  quarterly 
period  is  $0.0200  per  Dt.  The  revised 
surcharge  is  designed  to  recover 
3154,354  in  Stranded  Account  No.  858 
Costs,  which  CNG  incurred  for  the 
period  of  September  1999  through 
November,  1999,  and  S8,236  in  under- 
recovered  costs  for  the  period  November 
1998  through  October  1999. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
served  upon  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  must  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy  " 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  were  due  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  To  become  a  party  a 
person  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
|FR  Doc.  00-470  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-82-001] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  4,  2000. 

Take  notice  that  on  December  22, 
1999,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheet,  with  an  effective  date  of 
January  1,  2000: 

Substitute  Twenty-Sixth  Revised  Sheet  No. 
31 

CNG  states  that  the  purpose  of  this 
filing  is  to  remove  all  references  on  its 
rate  teiriff  sheet  to  a  proposed  rate  for 
Title  Transfer  Tracking  service.  The 
change  is  consistent  with  the 
Commission's  order  issued  December 
16,  1999,  in  Docket  No.  RPOO-74-000, 
rejecting  CNG's  proposal  to  charge  for 
Title  Tracking  service.  CNG  states  that 
it  has  made  no  other  changes  to  the 
proposed  tariff  sheet.  CNG  requests 
waiver  of  Section  154.206(b)  of  the 
Commission's  regulations,  so  that  its 
tariff  sheet  may  become  effective  as 
proposed. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  must  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  were  due  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  To  become  a  party  a 
person  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  00-472  Filed  1-10-00;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO-1 J-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  4,  2000. 

Take  notice  that  on  December  22, 
1999,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
December  1,  1999: 

Eighth  Revised  Sheet  No.  251 
Original  Sheet  No.  398 
Sheet  No.  399 

CNG  states  that  the  instant  filing  is  an 
individualized  discounted  rate  letter 
agreement  (DRLA)  between  CNG  and 
Sithe  Power  Marketing,  L.P.  (Sithe). 

CNG  is  filing  the  DRLA  as  a  non- 
conforming agreement  because  the 
discounts  granted  in  the  DRLA  are 
conditioned  upon  Sithe  transporting  its 
full  requirements  for  its  generating  plant 
fi-om  December  1,  1999  through 
November  30,  2000  and  because  the 
Commission  has  not  granted  blanket 
approval  to  CNG  to  offer  discounts 
conditioned  upon  a  shipper  transporting 
its  full  requirements. 

In  addition,  as  required  by  Section 
154.7(a)  (7)  and  (9)  of  the  Commission's 
Regulations,  CNG  requests  the 
Commission  to  waive  its  prior  notice 
filing  requirements  in  Section  154.207 
of  its  Regulations  in  order  to  permit  the 
DRLA  to  take  effect  as  of  December  1 , 
1999.  CNG  states  that  Sithe  first 
contacted  it  with  the  ser\'ice  requested 
in  mid-November  and  that  good  cause 
exists  to  grant  waiver  of  the 
Commission's  prior  notice  filing 
requirements. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  must  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  were  due  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  To  become  a  party  a 


person  must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://wrww.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretan'. 

IFR  Doc.  00-474  Filed  1-10-00;  8:45  am) 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 54-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  5.  2000. 

Take  notice  that  on  December  30, 
1999,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  February  1.  2000: 

Forty-second  Revised  Sheet  No.  25 
Forty-second  Revised  Sheet  No.  26 
Fortv-second  Revised  Sheet  No.  27 
Thirty-eight  Revised  Sheet  No.  28 
Fourth  Revised  Sheet  No.  28B  _ 

Fifteenth  Revised  Sheet  No.  29 
Nineteenth  Revised  Sheet  No.  30A 

Columbia  states  that  this  filing  is 
being  submitted  piu-suant  to  an  order 
issued  September  15,  1999,  by  the 
Federal  Energy  Regulatory  Commission 
(Commission),  which  approved  an 
uncontested  settlement  that  resolves 
environmental  cost  recovery  issues  in 
RP95^08,,  et.  al  Columbia  Gas 
Transmission  Corporation,  88  FERC 
1161,217  (1999).  The  settlement 
established  environmental  cost  recovery 
through  unit  components  of  base  rates, 
all  as  more  fully  set  forth  in  Article  VI 
of  the  settlement  agreement  filed  April 
5,  1999  (Phase  II  Settlement). 

For  the  period  February  1 ,  2000 
through  January  31,  2001,  Columbia  is 
required  to  make  a  limited  Natural  Gas 
Act  (NGA)  Section  4  filing  to  adjust  the 
base  rate  unit  components  to  reflect  (1) 
its  expectation  of  Remediation  Program 
expendituires  during  the  coming  year 
and  (2)  its  realized  Third  Party  Proceeds 
and  actual  collections  from  customers 
through  the  current  base  rate  unit 
components.  In  this  filing,  Columbia  has 
developed  base  rate  unit  components  to 
recover  the  "prospective  annual 
collection  level"  of  Main  Program  Costs 
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this  filing  have 
customers  and 


of  approximate  ly  $4.5  million  and  of 
Storage  Well  P  ogram  Costs  of  $2 
million. 

Columbia  st£  tes  further  that  copies  of 
been  mailed  to  all  of  its 
affected  state  regulatory 
commissions. 

Any  person  (  esiring  to  be  heard  or  to 
protest  said  fili  ng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  street  NE.  Washington,  DC 
20426,  in  accoi  deuice  with  sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regi  lations.  All  such  motions 
or  protests  mui  t  be  filed  in  accordance 
with  Section  i;  4.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  th  3  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  par  ies  to  the  proceedings. 
Any  person  wii  ;hing  to  become  a  party 
must  file  a  mot  on  to  intervene.  Copies 
of  this  filing  an ;  on  file  with  the 
Commission  ar  d  are  available  for  public 
inspection  in  tl  le  Public  Reference 
Room.  This  fili  ig  may  be  viewed  on  the 
web  at  http://v\  wrw.ferc.fed.us/online/ 
rims.htm  (call  ^02-208-2222  for 
assistance). 
Linwood  A.  Wation,  Jr., 
Acting  Secretary. 

[FR  Doc.  00-544  Filed  1-10-00;  8:45  am] 
WLUNG  CODE  6717-  D1-«l 


DEPARTMENT 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOb-1 55-000] 


Columbia  Gas 

Corporation; 

Filing 


Transmission 
^  otice  of  Compliance 


January  5,  2000. 
Take  notice 
1999,  Coliunbi 
Corporation  (C^lumb 
filing  with  the 
compliance  wi 
III,  Section  B(3 
in  Docket  No. 
on  April  17,  1 


9  37 
(1997))(SettleniBnt) 


ui 


hrg 


provides  that  i 
is  still  provid 
February-  1.  2000 
later  than  Dece  nber 
effective  Febru  iry 
the  gathering 
providing  gath 
of  the  filing. 
Columbia 
have  already 
transportation 
January  31,  19^9 


OF  ENERGY 


that  on  December  30, 
Gas  Transmission 
ia)  tendered  a 
I  "ommission  in 
h  Stipulation  II,  Article 
of  the  settlement  filed 
1^95-408  et  al.  approved 
(79  FERC  1161,044 
The  Settlement 
the  event  that  Columbia 
gathering  service  on 
.  Columbia  shall  file  no 
31.  1999  to  be 
1.  2000,  to  reflect  in 
rites  the  actual  costs  of 
(  ring  service  at  the  time 


sta  tes 
b<  en 


that  gathering  costs 
fully  unbundled  from 
ervice  rates  since 
and  this  filing  does 


not  affect  transportation  service  rates. 
Since  Columbia  is  continuing  to  sell, 
refunctionalize,  or  otherwise  dispose  of 
all  facilities  functionally  classified  as 
gathering,  Columbia  has  determined 
that  it  is  willing  to  continue  to  charge 
the  lower  currently  effective  rate  for 
gathering  service. 

Columbia  states  further  that  copies  of 
this  fihng  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  12,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-545  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 47-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  4.  2000. 

Take  notice  that  on  December  22, 
1999.  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  in  the  above  captioned 
docket,  bear  a  proposed  effective  date  of 
January  1,  2000. 

ESNG  states  that  the  piu-pose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  FSS  and  SST. 
The  costs  of  the  above  referenced 
storage  service  comprise  the  rates  and 
charges  payable  under  ESNG's  Rate 


Schedule  CFSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jiunsdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  must  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  were  due  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  To  become  a  party  a 
person  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Waston,  Jr., 
Acting  Secretary 
[FR  Doc.  00-471  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-287-042] 

Ei  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

January  4,  2000. 

Take  notice  that  on  December  29, 
1999,  EI  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  become  effective  January  1, 
2000: 

Twenty-Seventh  Revised  Sheet  No.  30 
Twentieth  Revised  Sheet  No.  31 
Third  Revised  Sheet  No.  31A 
First  Revised  Sheet  No.  31B 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  two 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 


Federal  Register/Vol.  65,  No.  7/Tuesday,  January  11,  2000/Notices, 


1625 


Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-475  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-24-000] 

The  Village  of  Jackson  Center,  Ohio, 
the  Village  of  Versailles,  Ohio,  and  the 
City  of  Tipp  City,  Ohio  v.  the  Dayton 
Power  &  Light  Company;  Notice  of 
Amendments  to  Complaint  Filing 

January  4,  2000. 

Take  notice  that  on  December  22, 
1999,  the  Villages  of  Arcanum, 
Eldorado,  Lakeview,  Mendon,  Minster, 
New  Bremen,  Waynesfield,  and  Yellow 
Springs,  Ohio  filed  an  amendment  to 
the  Complaint  previously  filed  on 
December  8,  1999,  in  the  above- 
referenced  proceeding.  Also,  on 
December  23,  1999,  the  Villages  of 
Arcanum,  Elorado,  Jackson  Center, 
Lakeview,  Mendon,  Minster,  New 
Bremen,  Versailles,  Waynesfield,  and 
Yellow  Springs,  Ohio,  and  the  City  of 
Tipp  City,  Ohio  (Municipals),  filed  a 
supplement  to  the  same  Complaint. 

Ally  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  12,  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  00-473  Filed  1-10-00:  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 57-000) 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  5,  2000. 

Take  notice  that  on  December  30, 
1999,  Kern  River  Gas  Transmission 
Company  (Kern  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  Fu-st 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  Appendix  A  of  the  filing,  to  be 
effective  February  1,  2000. 

Kern  River  states  that  the  purpose  of 
this  filing  is:  (1)  To  establish  a 
mechanism  that  makes  negotiated  rates 
available  to  Kern  River  and  its  shippers 
in  accordance  with  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines;  and  (2)  to 
modify  Kern  River's  rate  schedules  to 
specify  conmion  types  of  rate  discounts 
so  that  service  agreements  incorporating 
these  discounts  will  not  be  considered 
non-conforming. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  shippers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://wvkrw.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-547  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MTOO-3-000] 

MIGC,  Inc.;  Notice  of  Tariff  Filing 

January  4,  2000. 

Take  notice  that  on  December  20, 
1999  MIGC,  Inc.  (MIGC),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  Fourth  Revised 
Sheet  No.  89  with  a  proposed  effective 
date  of  January  1.  1999. 

MIGC  states  that  the  purpose  of  the 
filing  is  to  reflect  changes  in  shared 
operating  personnel. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  must  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  were  due  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  To  become  a  party  a 
person  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance.) 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  00--i69  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPO  M  56-000] 


National  Fuel 
Notice  of  Tariff 


Cas 


January  5,  2000. 


Take  notice 
1999.  National 
Corporation  (N 
filing  as  part  of 
Fourth  Revised 
Second  Revisec 
effective  Jan 

National 
this  filing  is  to 
Commission's 
1996.  in  Docket 
al.  Under  Artie 
settlement 
National  must 
Amortization 
revisions  in  the 
interest  and 
change  in  the 
recalculation 
Surcharge  of  8. 

Further,  Nati 
Article  II,  Secti 
it  is  required  to 
maximum 
rate  semi 
rate  to  be 
1 .  The  recalcu 
of  1 3  cents  per 
that  Article  II. 
applicable  as 
did  not  result 
above  or  below 
calculation. 


tiat 


li-t 


th? 
ii 


protest  said  fili 


Supply  Corporation; 
Filing 


on  December  30, 
•"uel  Gas  Supply 
tional)  tendered  for 
its  FERC  Gas  Tariff, 
Volume  No.  1,  Twenty 
Sheet  No.  9,  to  become 
uaiK  1,  2000. 

asserts  that  the  purpose  of 
omply  with  the 
(^rder  issued  February  16, 
Nos.  RP94-367-000,  et 
3 1.  Section  4,  of  the 
appi  3ved  in  that  order, 

r  sdetermine  quarterly  the 
S  ircharge  to  reflect 
Plant  to  be  Amortized, 
ass  )ciated  taxes,  and  a 
d  !terminants.  The 
pi  oduced  an  Amortization 
cents  per  dth. 

nal  states  that  under 
n  1,  of  the  settlement, 
recalculate  the 
Inter  uptible  Gathering  (IG) 
annus  Uy  and  to  charge  that 
effective  July  1  and  on  January 
ion  produced  an  IG  rate 
I  Ith.  National  also  states 
Jiection  2  is  not 

monthly  recalculation 
a  rate  more  than  2  cents 
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Any  person  d  3siring  to  be  heard  or  to 


g  should  file  a  motion 


to  intervene  or  <  protest  with  the 


Federal  Energv 
888  First  Street, 


Rules  and  Regu 
or  protests  mus 


Regulatory  Commission, 
N.E.,  Washington.  D.C. 
20426,  in  accorlance  with  Sections 
385.214  or  385.  Ill  of  the  Commission's 
ations.  All  such  motions 
be  filed  in  accordance 
with  Section  15  1.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  b  ,'  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  i  ,ot  serve  to  make 
protestants  part  es  to  the  proceedings. 
Any  person  wis  ling  to  become  a  party 
must  file  a  moti  )n  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  an  i  are  available  for  public 
inspection  in  th  j  Public  Reference 
Room.  This  filii  g  may  be  viewed  on  the 
web  at  http://w'  k^w.ferc.fed. us/online/ 


rims. htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-546  Filed  1-10-00;  8:45  am) 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-151-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

January  4.  2000. 

Take  notice  that  on  December  29, 
1999,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the-foUowing  tariff  sheets  proposed  to 
be  effective  January  29,  2000: 

Fifth  Revised  Volume  No.  i 

Second  Revised  Sheet  No.  152 
Seventh  Revised  Sheet  No.  201 
Second  Revised  Sheet  No.  219 
Third  Revised  Sheet  No.  220 
Fourth  Revised  Sheet  No.  286 
Sixth  Revised  Sheet  No.  287 
F'ourth  Revised  Sheet  No.  292 
Second  Revised  Sheet  No.  299A 
Second  Revised  Sheet  No.  510 

Original  Volume  No  2 
160  Revised  Sheet  No.  IC 

Northern  states  that  the  purpose  of 
this  filing  is  to  make  miscellaneous 
updates  and  corrections  to  Northern's 
Tariff. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-467  Filed  1-10-00;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 52-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

January  4.  2000. 

Take  notice  that  on  December  29. 
1999,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheet 
proposed  to  be  effective  January  29. 
2000: 

Third  Revised  Sheet  No.  303 

Northern  states  that  the  purpose  of  the 
filing  is  to  modify  the  General  Terms 
and  Conditions  of  its  Tariff  to  add  as  an 
additional  type  of  discount  index  price- 
based  discounted  rates  that  Northern 
may  agree  to  enter  into  with  its 
shippers. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paxty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-468  Filed  1-10-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-014] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  5,  2000. 

Take  notice  that  on  December  30, 
1999,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Voliune  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  January  1,  2000: 

Sixth  Revised  Sheet  No.  66 
First  Revised  Sheet  No.  66C 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  a  specific 
negotiated  rate  transaction  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  beenciailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  00-542  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 58-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
GAs  Tariff 

January  5,  2000. 

Take  notice  that  on  December  30, 
1999,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
January  1,  2000: 

Tariff  Sheets  Applicable  to  Contesting 

Parties: 
Fifth  Revised  Forty  Eighth  Revised  Sheet 

No.  14 
Fifth  Revised  Sixty  Ninth  Revised  Sheet 

No.  15 
Fifth  Revised  Forty  Eighth  Revised  Sheet 

No.  16 
Fij^h  Revised  Sixty  Ninth  Revised  Sheet 

T^o.  17 
Tariff  Sheets  Applicable  to  Settling  Parties: 
Sixth  Revised  Thirty  Fourth  Revised  Sheet 

No.  14a 
Sixth  Revised  Fortieth  Revised  Sheet  No. 

15a 
Sixth  Revised  Thirty  Fourth  Revised  Sheet 

No.  16a 
Sixth  Revised  Fortieth  Revised  Sheet  No. 

17a 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  reflect  a  change 
in  its  FT/FT-NN  Southern  Energy  Cost 
Surcharge,  due  to  an  increase  in  the  FRC 
interest  rate  effective  January  1,  2000. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  complied  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regtilatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  wUl 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr.,  __ 

Acting  Secretary. 

[FR  Doc.  00-548  Filed  I-IO-OO;  8:45  am] 

BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 50-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4,  2000. 

Take  notice  that  on  December  28, 
1999  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  revised  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
to  become  effective  February  1,  2000. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Surcharge  which  is  designed  to  clear  the 
balance  in  the  Deferred  EPC  Accoimt. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
increases  in  Texas  Eastern's  projected 
costs  for  the  use  of  electric  power  for  the 
twelve  month  period  beginning 
February  1,  2000  and  an  increase  in  the 
balance  in  the  EPC  Deferred  Account  for 
the  twelve  months  ended  October  31, 
1999. 

Texas  Eastern  states  that  the  rate 
increases  proposed  to  the  primary  firm 
capacity  reservation  charges,  usage  rates 
and  100%  load  factor  average  costs  for 
full  Access  Area  Boundary  service  from 
the  Access  Area  Zone,  East  Louisiana,  to 
the  three  market  area  zones  are  as 
follows: 
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Zone 

Reservation 

Usage 

100%  LF 

Market  1  

$0.030/dth 
0.092/dth 
0.134/dth 

$.0016/dth 
.0052/dth 
.0077/dth 

$  0026/dth 

Market  2 

0082/dth 

Markets 

0121/dth 

Texas  Eastern 
filing  have  been 


states  that  copies  of  its 
mailed  to  all  affected 


customers  and  interested  state 
commissions. 

Any  person  d  ;siring  to  be  heard  or  to 
protest  said  filir  g  should  file  a  motion 
to  intervene  or  i  protest  with  the 
Federal  Energy'  legulatory  Commission. 
888  First  Street  sIE,  Washington,  DC 
20426.  in  accorc  ance  with  section 
385.214  or  385.;  11  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  15^  .210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  b; '  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  rot  serve  to  make 
protestants  parti  es  to  the  proceedings. 
Any  persons  wis  hing  to  become  a  party 
must  file  a  motii  m  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  an<  are  available  for  public 
inspection  in  thi !  Public  Reference 
Room.  This  filin  i  may  be  viewed  on  the 
web  at  http://w\  rw.ferc.fed.us/online/ 
rims. htm  (call  21)2-208-2222  for 
assistance). 
Linwood  A.  Wats<  n,  Jr., 
Acting  Secretary: 
(FR  Doc.  00-466  F  iled  1-10-00;  8:45  ami 

BILLING  CODE  6717-0  -M 


DEPARTMENT  I  >F  ENERGY 

Federal  Energy  Regulatory 
Commission      , 

[Docket  No.  RP0o|-1 53-000] 


Williston  Basin 
Company;  Notlde 
Reimbursement 


thit 


Januan,'  5.  2000 
Take  notice 
1999,  Williston 
Company  (Williston 
filing  as  part  of 
Second  Revised 
Original  Volume 
revised  tariff  she  ets 
February  1.  200( 


on  December  30, 
asin  Interstate  Pipeline 
Basin),  tendered  for 
FERC  Gas  Tariff, 
Volume  No.  1  and 
No.  2,  the  following 
to  become  effective 


its 


Second  Revised  V 

Thirty-sixth  Revise  d 
Eighteenth  Revisei 
Thirty-ninth  Revis  id 
Eighteenth  Revisei 
Thirty-fifth  Revise  1 
Eighteenth  Revisei 
Eighteenth  Revise 
Eighteenth  Revisei 
Thirty-second  Rev 


nterstate  Pipeline 

of  Fuel 
Ctiarge  Filing 


7un?e  No.  1 

Sheet  No.  15 
Sheet  No.  15A 


Sheet  No.  16 
Sheet  No.  16A 
Sheet  No.  18 
Sheet  No.  ISA 
Sheet  No.  19 
Sheet  No.  20 
sed  Sheet  No.  21 


Original  Volume  No.  2 
Eighty-first  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  00-543  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-a-000,  et  al.] 

White  River  Electric  Associates,  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  4.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  White  River  Electric  Association,  Inc. 

[Docket  No.  ELOO-8-000] 

Take  notice  that  on  December  3,  1999, 
White  River  Electric  Association,  Inc. 
(White  River)  filed  a  supplement  to  its 
October  25, 1999  request  for  waiver  of 


the  Federal  Energy  Regulatory 
Commission's  requirements  under 
Order  Nos.  888  and  889  that  has  been 
docketed  as  Docket  No.  ELOO-8-000. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  McDonough  Power  Cooperative 

(Docket  No.  ELOO-14-OOOl 

Take  notice  that  on  December  15, 
1999,  McDonough  Power  Cooperative 
filed  a  letter  to  supplement  its 
November  9,  1999  request  for  waiver  of 
the  Federal  Energy  Regulatory 
Commission's  requirements  under 
Order  Nos.  888  and  889  docketed  as 
Docket  No.  ELOO-14-000. 

Comment  date:  February  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

[Docket  No.  EROO-330-OOO] 

Take  notice  that  on  December  30, 
1999,  Northeast  Utilities  Service 
Company  (NUSCO)  provided 
unredacted  copies  of  letter  agreements 
under  its  market-based  rate  tariff  with 
Select  Energy,  Inc.  (Select), 
Consolidated  Edison  Energy,  Inc. 
(ConEdison  Energy),  Constellation 
Power  Source,  Inc.  (CPS),  PECO  Energy 
Company  (PECO),  Duke  Energy  Trading 
and  Marketing,  L.L.C.  (DETM)  and  PP&L 
Energy  Plus,  Co.  L.L.C.  (PP&L  Energy)  in 
compliance  with  the  Commission's 
December  29,  1999  order  denying  a 
request  for  confidential  treatment. 

NUSCO  reiterates  its  request  for  an 
effective  date  of  January  1,  2000. 

NUSCO  states  that  copies  of  this  filing 
have  been  sent  to  Select,  Con  Edison 
Energy,  CPS,  PECO,  DETM  and  PP&L 
Energy. 

Comment  date:  January  14%  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Select  Energy,  Inc. 

[Docket  No.  EROO-514-OOOj 

Take  notice  that  on  December  30, 
1999,  Select  Energy,  Inc.  (Select) 
provided  unredacted  copies  of  a 
Standard  Offer  Service  Wholesale  Sales 
Agreement  between  Select  and  The 
Connecticut  Light  and  Power  Company 
(CL&P)  in  compliance  with  the 
Commission's  December  29,  1999  order 
denying  a  request  for  confidential 
treatment. 

Select  reiterates  its  request  for  an 
effective  date  of  January  1,  2000. 
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Select  states  that  copies  of  the  filing 
have  been  sent  to  CL&P  and  the 
Connecticut  Department  of  Public 
Utility  Control. 

Comment  date;  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-921-OOO! 

Take  notice  that  on  December  28,. 
1999,  Alliant  Energy  Corporate  Services, 
Inc.  tendered  for  filing  three  executed 
Service  Agreements  for  Long-Term  Firm 
Point-to-Point  Transmission  Service. 
The  agreements  have  been  signed  by 
Alliant  Energy  Corporate  Services,  bic. 
(the  Transmission  Provider)  and  Alliant 
Energy  Corporate  Services,  Inc.,  (the 
Transmission  Customer). 

Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of  January 
1,  2000,  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date;  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-922-000] 

Take  notice  that  on  December  28, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Participating 
Generator  Agreement  between  the  ISO 
and  the  Delano  Energy  Company,  Inc. 
for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Delano  Energy  Company,  Inc. 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  December  14,  1999. 

Comment  date;  January  14,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-023-O00| 

Take  notice  that  on  December  28, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  the  ISO  and  Delano  Energy 


Company,  Inc.  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Delano  Energy  Company,  Inc. 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
December  21,  1999. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

[Docket  No.  ER0O-924-O00| 

Take  notice  that  on  December  28, 
1999,  Montaup  Electric  Company 
(Montaup)  filed  an  executed  Service 
Agreement  with  PG&E  Energy  Trading — 
Power,  L.P.  (PG&E  Energy)  under  which 
PG&E  Energy  may  pQrchase  electricity 
fi'om  Montaup  at  market-based  rates 
piu-suant  to  Montaup 's  FERC  Electric 
Tariff,  Original  Volume  No.  8.  Montaup 
states  that,  as  of  the  date  of  filing,  no 
transactions  had  taken  place  under  the 
Service  Agreement. 

Montaup  requests  a  waiver  of  the  6- 
day  notice  requirement  so  that  the 
Service  Agreement  may  become 
effective  as  of  December  28,  1999. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Company 

[Docket  No.  EROO-925-000] 

Take  notice  that  on  December  28, 
1999,  New  England  Power  Company 
(NEP)  tendered  for  filing  proposed 
supplements  to  the  Amendments  to 
Service  Agreement  that  NEP  has  with  its 
affiliates  The  Narrragansett  Electric 
Company  (Narragansett)  and 
Massachusetts  Electric  Company  (Mass. 
Electric). 

The  proposed  supplements  will 
permit  NEP  to  reconcile  the  costs  emd 
revenues  under  its  Contract  Termination 
Charge  formulas  with  Narrangansett  and 
Mass.  Electric  ky  returning  lump  sum 
amounts  to  Narragansett  and  Mass. 
Electric  on  or  before  December  31,  1999. 
These  lump  sum  payments  will  be  made 
in  lieu  of  reducing  the  Contract 
Termination  Charge  factor  for  the 
upcoming  year,  and  will  thereby  allow 
Narragansett  and  Mass.  Electric  to 
obtain  the  benefits  of  the  reduction 
earlier  than  under  the  existing 
agreements. 

Copies  of  the  filing  have  been  served 
on  (i)  Narragansett  and  Mass.  Electric, 
(ii)  all  signatories  to  the  restructuring 
settlements  in  Docket  Nos.  ER97-678- 
000  and  ER97-680-000.  (iii)  the  Rhode 


Island  Public  Utilities  Commission,  and 
(iv)  the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  EROO-926-OOOl 

Take  notice  that  on  December  28, 
1999,  New  England  Power  Company 
(NEP)  tendered  for  filing  a  Notice  of 
Cancellation  for  its  FERC  Rate  Schedule 
No.  385. 

NEP  requests  an  effective  date  for  the 
cancellation  of  November  1,  1999. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  &  Light  Company 

[Docket  No.  EROO-927-OOOj 

Take  notice  that  on  December  28, 
1999,  Florida  Power  &  Light  Company 
(FPL)  filed  a  Service  Agreement  with 
Rochester  Gas  and  Electric  Corporation 
for  service  piursuant  to  FPL's  Market 
Based  Rates  Tariff. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on 
December  13.  1999. 

Comment  date:  January  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Energy  Corporation 

[Docket  No.  EROO-928-OO0| 

Take  notice  that  on  December  28, 
1999,  Duke  Energy  Corporation  (Duke) 
tendered  for  filing  a  network  integration 
transmission  service  agreement  (NITSA) 
between  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corporation, 
and  Duke  Power  Company,  a  division  of 
Duke  Energy  Corporation.  (Duke  Power) 
on  behalf  of  itself  and  the  City  of 
Concord,  North  Carolina  (Concord).  The 
only  rate  change  effected  by  the  NITSA 
relates  to  the  direct  assignment  of  costs 
of  a  new  delivery  point  for  Concord. 

Duke  requests  an  effective  date  of 
January  1,  2000  for  the  NITSA. 

Duke  states  that  copies  of  this  filing 
have  been  mailed  to  Duke  Power, 
Concord  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  January  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and 
and  385.214). 
protests  should 
comment  date, 
considered  by 
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taken,  but  will 
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Any  person  wis 
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David  P.  Boerger . 
Secretary: 
(FR  Doc.  00-538 


Procedure  (18  CFR  385.211 
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a  La  Officina  de  Justicia  Ambiental 
conocida  como  "Office  of 
Environmental  Justice,"  linea  gratuita 
(1-800-962-6215). 

I.  Scope  and  Purpose  of  the  OEJ  Small 
Grants  Program 

The  purpose  of  this  grant  program  is 
to  provide  financial  assistance  to 
eligible  community  groups  (i.e., 
community-based/grassroots 
organizations,  churches,  or  other  non- 
profit organizations)  and  federally 
recognized  tribal  governments  that  are 
working  on  or  plan  to  carry  out  projects 
to  address  environmental  justice  issues. 
Preference  for  awards  will  be  given  to 
community-based/grassroots 
organizations  that  are  working  on  local 
solutions  to  local  environmental 
problems.  Funds  can  be  used  to  develop 
a  new  activity  or  substantially  improve 
the  quality  of  existing  programs  that 
have  a  direct  impact  on  affected 
communities.  All  awards  will  be  made 
in  the  form  of  a  grant  not  to  exceed  one 
year. 

Background 

in  its  1992  report.  Environmental 
Equity:  Reducing  Risk  for  All 
Communities,  EPA  found  that  minority 
and  iow-income  populations  may 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  The  Office  of 
Environmental  Justice  (OEJ)  was 
established  in  1992  to  help  these 
communities  identify  and  assess 
pollution  sources,  to  implement 
environmental  awareness  and  training 
programs  for  affected  residents,  and  to 
work  with  community  stakeholders  to 
devise  strategies  for  environmental 
improvements. 

In  June  of  1993.  OEJ  was  delegated 
granting  authority  to  solicit,  select, 
supervise,  and  evaluate  environmental 
justice-related  projects,  and  to 
disseminate  information  on  the  projects' 
content  and  effectiveness.  Fiscal  year 
(FY)  1994  marked  the  first  year  of  the 
OEJ  Small  Grants  Program.  The  chart 
below  shows  how  the  grant  monies  have 
been  expended  since  FY  1994. 


Fiscal  year 


Dollar 
amount 


Numt)er  of 
awards 


1994 
1995 
1996 
1997 
1998 
1999 


$  500,000 
3,000,000 
2,800,000 
2,700,000 
2,500,000 
1 ,455,000 


71 
175 
152 
139 
123 

95 


How  does  EPA  Define  Environmental 
Justice  Under  the  Environmental  Justice 
Small  Grants  Program? 

Environmental  justice  is  the  fair 
treatment  and  meaningful  involvement 
of  all  people  regardless  of  race,  color, 
national  origin,  or  income  with  respect 
to  the  development,  implementation, 
and  enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  groups  of  people, 
inclsding  racial,  ethnic,  or 
socioeconomic  groups,  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  industrial,  municipal,  and 
commercial  operations  or  the  execution 
of  federal,  state,  local,  and  tribal 
programs  and  policies. 

II.  Eligible  Applicants  and  Activities 

A.  Who  May  Submit  Applications  and 
May  an  Applicant  Submit  More  Than 
One? 

Any  affected,  non-profit  community 
organization  501c(3)  or  501c(4) '  or 
federally  recognized  tribal  government 
may  submit  an  application  upon 
publication  of  this  solicitation. 
Applicants  must  be  non-profit  to  receive 
these  federal  funds.  State  recognized 
tribes  or  indigenous  peoples 
organizations  are  atle  to  apply  for  grant 
assistance  as  long  as  they  meet  the 
definition  of  a  non-profit  organization. 
"Non-profit  organization"  means  any 
corporation,  trust,  association, 
cooperative,  or  other  organization  that 

(1)  is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 

(2)  is  not  organized  primarily  for  profit; 
and  (3)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  VVhile  state  and  local 
governments  and  academic  institutions 
are  eligible  to  receive  grants,  preference 
will  be  given  to  non-profit,  community- 
based/grassroots  organizations  and 
federally  recognized  tribal  governments. 
Preference  may  be  given  to  those 
organizations  that  have  not  received 
previous  Environmental  Justice  grants. 
Individuals  are  not  eligible  to  receive 
grants. 

,  The  Environmental  Justice  Small 
Grants  Program  is  a  competitive  process. 
In  order  not  to  give  preferential 
treatment  to  any  single  potential 
applicant,  the  Agency  will  offer  training 


'  .^s  a  result  of  the  Lohbying  Disclosure  Act  of 
199S,  EPA  (and  other  federal  agencies)  may  not 
award  grants  to  non-profit.  501(c)(4)  organizations 
that  engage  in  lobbying  activities.  This  restriction 
applies  to  any  lobbying  activities  of  a  501(c)(4) 
organization  without  distinguishing  between 
lobbying  funded  by  federal  money  and  lobbying 
funded  bv  other  sources. 


Federal  Register / Vol.  65,  No.  7/Tuesday,  January  11,  2000/Notices 


1631 


and/or  conference  calls  on  grant 
application  guidelines.  We  encourage 
you  to  participate  so  that  you  can  have 
your  questions  answered  in  a  public 
forum.  Please  call  your  regional  office  to 
inquire  about  the  scheduled  dates  of  the 
special  training  and  conference  calls. 
(See  Contact  List  in  this  document). 

EPA  will  consider  only  one 
application  per  applicant  for  a  given 
project.  Applicants  may  submit  more 
than  one  application  as  long  as  the 
applications  are  for  separate  and 
distinct  projects  or  activities.  Applicants 
that  were  previously  awarded  small 
grant  funds  may  submit  an  application 
for  FY  2000.  Every  application  for  FY 
2000  will  be  evaluated  based  on  the 
merit  of  the  proposed  project  in  relation 
to  the  other  FY  2000  pre-applications. 
However,  past  performance  may  be 
considered  during  the  ranking  and 
evaluation  process  for  those  applicants 
who  have  received  previous  grants. 

B.  What  Types  of  Projects  Are  Eligible 
for  Funding? 

While  there  are  many  applications 
submitted  from  community  groups  for 
equally  worthwhile  projects,  EPA  is 
emphasizing  the  need  for  projects  in 
two  categories:  1.  Projects  which  ' 
address  public  health  concerns/issues  in 
minority/low-income  commimities.  2. 
Projects  which  address  how 
environmental  information  can  be  made 
available  in  minority/low-income 
communities.  Both  of  these  areas  of 
concentration  are  important  issues  to 
local  communities.  In  order  to  be 
considered  for  funding,  the  application 
must  include  the  following  information: 
(1)  How  the  proposed  project  addresses 
issues  related  to  at  least  two 
environmental  statutes  and  (2)  How  the 
proposed  project  meets  at  least  two  of 
the  program  goals. 

(1)  Multi-Media  Statutory  Requirement 

The  OEJ  Small  Grants  Program  awards 
grants  under  a  multi-media  granting 
authority.  This  means  that  recipients  of 
these  funds  must  implement  projects 
that  address  pollution  in  more  than  one 
environmental  medium  (e.g.,  cur,  water). 
To  show  evidence  of  the  breadth  of  the 
project's  scope,  the  application  must 
identify  at  least  two  environmental 
statutes  that  the  project  will  address.  In 
most  cases,  your  project  will  include 
activities  outlined  in  the  following 
environmental  statutes: 

a.  Clean  Water  Act,  Section  104(b)(3): 
conduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration,  surveys,  and 
studies  relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution. 


b.  Safe  Drinking  Water  Act,  Section 
1442(b)(3):  develop,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  education,  and  employment) 
for  occupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinking  water. 

c.  Solid  Waste  Disposal  Act,  Section 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
surveys,  public  education  programs,  and 
studies  relating  to  solid  waste  (e.g., 
health  and  welfare  effects  of  exposure  to 
materials  present  in  solid  waste  and 
methods  to  eliminate  such  effects) 

d.  Clean  Air  Act,  Section  103(b)(3): 
conduct  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  related  to  the  causes,  effects 
(including  health  and  welfare  effects), 
extent,  prevention,  and  control  of  air 
pollution. 

In  some  circumstances,  your  project 
may  be  very  research-oriented  and 
specific  to  a  particular  environmental 
problem.  If  this  is  the  case,  you  may 
reference  the  following  environmental 
statutes  (either  list  one  of  the  following 
in  addition  to  one  listed  above  or  list 
two  of  the  following). 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research, 
development,  and  monitoring  activities 
on  toxic  substances. 

f.  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  Section  20(a):  conduct 
research  on  pesticides. 

g.  Marine  Protection,  Research,  and 
Sanctuaries  Act.  Section  203:  conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  minimizing  or 
ending  of  ocean  diunping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  dumping. 

h.  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  Section  311(c)  "research 
with  respect  to  the  detection, 
assessment,  and  evaluation  of  the  effects 
on  and  risks  to  human  health  of 
hazardous  substances  and  detection  of 
hazardous  substances  in  the 
environment.  The  term  "hazardous 
substances"  in  CERCLA  Section  101(14) 
and  does  not  include  many  petroleum 
products. 

EPA's  grant  regulations  define 
"research"  as  "systematic  study 
directed  towards  a  fuller  scientific 
knowledge  or  understanding  of  the 
subject  studied."  40  CFR  30.2(dd).  EPA 
has  interpreted  "research"  to  include 
study  that  extends  to  socioeconomic, 
institutional,  and  public  policy  issues  as 
well  as  the  "natural"  sciences. 

Please  note:  if  your  project  includes 
scientific  research  and/or  data 


collection,  you  must  be  prepared  to 
submit  a  Quality  Assurance  Plan  (QAP) 
to  your  EPA  Project  Officer  prior  to  the 
beginning  of  the  research. 

(2)  Special  Requirements  for 
"Superfund"  EJ  Research  Grants 

a.  Superfund  grants  can  only  be  made 
for  research  projects  authorized  by 
CERCLA  311(c)— research  with  respect 
to  the  detection,  assessment,  and 
evaluation  of  the  effects  on  and  risks  to 
human  health  of  hazardous  substances 
and  detection  of  hazardous  substances 
in  the  environment. 

b.  Applicants  must  demonstrate  that 
the  research  project  relates  to 
"hazardous  substances"  as  that  term  is 
defined  by  CERCLA  101(14).  There  is  a 
list  of  hazardous  substances  at  40  CFR 
302.4  which,  while  not  exclusive,  does 
provide  useful  guidance. 

c.  Research  funded  under  CERCLA 
311(c)  cannot  relate  to  petroleum 
products  excluded  from  the  definition 
of  hazardous  substances  found  at 
CERCLA  101(14). 

d.  Applicants  must  meet  the 
requirement  that  the  project  relate  to 
two  environmental  grant  authority 
statutes  by  proposing  a  research  project 
that  is  authorized  by  both  CERCLA 
311(c)  and  another  statute  listed  above 
which  authorizes  research  funding. 

e.  The  project  must  be  of  a  research 
nature  only,  i.e.,  survey,  research, 
collecting  and  analyzing  data  that  will 
be  used  to  expand  scientific  knowledge 
or  understanding  of  the  subject  studied. 
Projects  which  expand  the  scientific 
knowledge  or  understanding  of 
community  members  of  hazardous 
substances  issues  that  alTect  them  can  be 
funded  as  EJ  Superfund  grants. 

f.  The  project  cannot  carry  out 
training  activities,  other  than  training  in 
research  techniques,  or  outreach, 
technical  assistance,  or  public  education 
or  awareness  activities. 

g.  The  project  can  include  conferences 
only  if  the  purpose  of  the  conference  is 
to  present  research  results  or  gather 
research  data. 

(3)  Office  of  Environmental  Justice 
Small  Grants  Program  Goals 

In  addition  to  the  multi-statute 
requirement  outlined  above,  the 
application  must  also  include  a 
description  of  how  an  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  listed  below.  See  Section  III 
"Application  Requirements"  for  more 
details. 

1.  Identify  necessary  improvements  in 
communication  and  coordination 
among  all  stakeholders,  including 
existing  commilnity-based/grassroots 
organizations  and  local,  state,  tribal,  and 
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D.  Are  There  Any  Restrictions  on  the 
Use  of  the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be 
used  for  the  purposes  set  forth  in  the 
grant  agreement.  Among  other  things, 
absent  specific  statutory  authority,  grant 
funds  from  this  program  cannot  be  used 
for  matching  funds  for  other  federal 
grants,  lobbying,  or  intervention  in 
federal  regulatory  or  adjudicatory 
proceedings.  In  addition,  the  recipient 
may  not  use  these  federal  assistance 
funds  to  sue  the  federal  government  or 
any  other  government  entity.  Refer  to  40 
CFR  30.27,  entitled  "Allowable  Costs". 
Further,  the  scope  of  EJ  grants  may  not 
include  construction,  personal  gifts 
(e.g.,  t-shirts,  buttons,  hats),  cUid 
furniture  purchases. 

III.  Application  Requirements 

A.  What  Is  Required  for  Applications? 

In  order  to  be  considered  for  funding 
under  this  program,  proposals  from 
eligible  organizations  must  have  the 
following: 

1.  Application  for  Federal  Assistance 
(SF-424)  the  official  form  required  for 
all  federal  grants  that  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  The  applicant  must 
submit  the  original  application,  plus 
two  copies,  signed  by  a  person  duly 
authorized  by  the  governing  board  of  the 
applicant. 

Please  complete  Part  10  of  the  SF-424 
form,  "Catalog  of  Federal  Domestic 
Assistance  Number"  with  the  following 
information:  66.604 — Environmental 
Justice  Small  Grants  Program. 

2.  The  Federal  Standard  Form  (SF- 
424A)  and  budget  detail,  which 
provides  information  on  your  budget. 
For  the  purposes  of  this  grants  program, 
complete  only  the  non-shaded  areas  of 
SF-424A.  Budget  figures/projections 
should  support  your  work  plan/ 
narrative.  The  EPA  portion  of  these 
grants  will  not  exceed  $15,000  for  non 
superfund  or  $20,000  for  superfund 
projects,  therefore  your  budget  should 
reflect  this  limit  on  federal  funds. 

3.  Narrative/ work  plan  of  the 
proposal,  not  to  exceed  five  pages. 
Applications  may  not  be  considered  if 
they  exceed  five  single  pages.  A 
narrative/work  plan  describes  the 
applicant's  proposed  project.  The  pages 
of  the  work  plan  must  be  letter  size 
(SVii"  x  11"),  with  normal  type  size  (12 
characters  per  inch),  and  at  least  1" 
margins. 

The  narrative/work  plan  is  one  of  the 
most  important  aspects  of  your 
application  and  (assuming  that  all  other 
required  materials  are  submitted)  will 
be  used  as  the  primary  basis  for 
selection.  Work  plans  must  be 


submitted  in  the  format  described 
below: 

a.  A  one  page  summary  that: 

•  Identifies  the  environmental  justice 
issue{s)  to  be  addressed  by  the  project; 

•  Identifies  the  EJ  community/target 
audience; 

•  Identifies  at  least  two 
environmental  statutes/Acts  addressed 
by  the  project;  and 

•  Identifies  at  least  two  program  goals 
that  the  project  will  meet  and  how  it 
will  meet  them. 

b.  A  concise  introduction  that  states 
the  nature  of  the  organization  (i.e.,  how 
long  it  has  been  in  existence,  if  it  is 
incorporated,  if  it  is  a  network,  etc.), 
how  the  organization  has  been 
successful  in  the  past,  purpose  of  the 
project,  EJ  commimity/target  audience, 
project  completion  plans/time  frames, 
and  expected  results. 

c.  A  concise  project  description  that 
describes  how  the  applicant  is 
community-based  and/or  plans  to  ' 
involve  the  target  audience  in  the 
project  and  how  the  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  outlined  in  Section  IIB:  "Office  of 
Environmental  Justice  Small  Grants 
Program  Goals."  Additional  credit  will 
not  be  given  for  projects  that  fulfill  more 
than  two  goals. 

d.  A  conclusion  discussing  how  the 
applicant  will  evaluate  and  measure  the 
success  of  the  project,  including  the 
anticipated  benefits  and  challenges  in 
implementing  the  project. 

e.  An  appendix  with  resumes  of  up  to 
three  key  personnel  who  will  be 
significantly  involved  in  the  project. 

4.  Letter(s)  of  commitment.  If  your 
proposed  project  includes  the 
significant  involvement  of  other 
community  organizations,  your 
application  must  include  letters  of 
commitment  from  these  organizations. 
This  requirement  may  not  apply  to  your 
proposed  project — only  include  if 
applicable. 

Applications  that  do  not  include  the 
information  listed  above  in  items  1-3 
and  if  applicable,  item  4,  will  not  be 
considered  for  an  award. 

Please  note:  your  application  to  this 
EPA  program  may  be  subject  to  your 
state's  intergovernmental  review  process 
and/or  the  consultation  requirements  of 
Section  204,  Demonstration  Cities  and 
Metropolitan  Development  Act.  Check 
with  your  state's  Single  Point  of  Contact 
to  determine  your  requirements — some 
states  do  not  require  this  review. 
Applicants  from  American  Samoa, 
Guam,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands  should  also  check  with  their 
Single  Point  of  Contact.  If  you  do  not 
know  who  your  Single  Point  of  Contact 
is,  please  call  your  EPA  regional  contact 
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(Section  III)  or  EPA  Headquarters  at 
(202)  260-9266.  Federally  recognized 
tribal  governments  are  not  required  to 
comply  with  this  procedure. 

B.  When  and  Where  Must  Applications 
be  Submitted? 

The  applicant  must  submit/mail  one 
signed  original  application  with 
required  attachments  and  one  copy  to 
the  primary  contact  at  the  EPA  regional 
office  listed  below.  The  application 
must  be  postmarked  by  United  Parcel 
Postal  Service  no  later  than  Friday, 
March  3,  2000. 

Regional  Contact  Names  and  Addresses 

Region  1 — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Primary  Contact:  Ronnie  Harrington, 
(617)  918-1703,  USEPA  Region  1  (SAA), 
1  Congress  Street — Suite  1100,  Boston, 
MA  02114-2023. 

Secondary:  Pat  O'Leary  (617)  565- 
3834. 

Region  2 — New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Primary  Contact:  Natalie  Loney  (212) 
637-3639,  USEPA  Region  2,  290 
Broadway,  26th  Floor,  New  York,  NY 
10007. 

Secondary:  Melva  Hayden  (212)  637- 
5027. 

Region  3 — Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia 

Primary  Contact:  Reginald  Harris 
(215)  814-2988,  USEPA  Region  3 
{3DA00).  1650  Arch  Street, 
Philadelphia,  PA  19103-2029. 

Secondary:  Kathy  Duran  (215)  814- 
5441. 

Region  4 — Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee 

Primary  Contact:  Gloria  Love  (404) 
562-9672,  USEPA  Region  4,  61  Forsyth 
Street,  SW,  Atlanta,  GA  30303-8960. 

Secondary:  Connie  Raines  (404)  562- 
9671. 

Region  5 — Illinois^ndiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Primary  Contact:  Margaret  Millard 
(312)  353-1440,  USEPA  Region  5  (MC 
T-175),  77  West  Jackson  Boulevard, 
Chicago,  IL  60604-3507. 

Secondary:  Karla  Johnson  (312)  886- 
5993. 

Region  6 — Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 

Primary  Contact:  Olivi^  Balandran 
(214)  665-7257,  USEPA  Region  6  (6EN), 


1445  Ross  Avenue,  12th  Floor,  Dallas, 
Texas  75202-2733. 

Secondary:  Shirley  Augurson  (214) 
665-7401. 

Region  7 — Iowa,  Kansas,  Missouri, 
Nebraska 

Primary  Contact:  Althea  Moses  (913) 
551-7649  or  1-800-223-0425,  USEPA 
Region  7,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101. 

Secondary;  Cecil  Bailey  (913)  551- 
7462. 

Region  8 — Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

Primary  Contact:  Nancy  Reish  (303) 
312-6040,  USEPA  Region  8  (8ENF-EJ). 
999  18th  Street,  Suite  500,  Denver,  CO 
80202-2466. 

Secondary:  Marcella  Devargas  (303) 
312-6161. 

Region  9 — Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Guam 

Primary  Contact:  Willard  Chin  (415) 
744-1204,  USEPA  Region  9  (A-2-2),  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Seconda/y;"EJ  Information  Line  (415) 
744-1565. 

Region  10 — Alaska,  Idaho,  Oregon, 
Washington 

Primary  Contact:  Victoria  Plata  (206) 
553-8580,  USEPA  Region  10  (CEJ-163), 
1200  Sixth  Avenue,  Seattle,  WA  98101. 

Secondary:  Mike  Letourneau  (206) 
553-1687. 

rV.  Process  for  Awarding  Grants 

A.  How  Will  Applications  be  Reviewed? 

EPA  Regional  offices  will  review, 
evaluate,  and  select  grant  recipients. 
Applications  will  be  screened  to  ensure 
that  they  meet  all  eligible  activities  and 
requirements  described  in  Sections  II 
and  in.  Applications  will  also  be 
evaluated  by  Regional  review  panels 
based  on  the  criteria  outlined  in  this 
solicitation.  Applications  will  be 
disqualified  if  they  do  not  meet  these 
criteria. 

B.  How  Will  the  Final  Selections  be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked,  EPA  Regional 
officials  will  compare  the  best 
applications  and  make  final  selections. 
Additional  factors  that  EPA  will  take 
into  account  include  geographic  and 
socioeconomic  balance,  diverse  nature 
of  the  projects,  cost,  and  projects  whose 
benefits  can  be  sustained  after  the  grant 
is  completed.  Regional  Administrators 
will  select  the  final  grants. 

Please  note  that  this  is  a  very 
competitive  grants  program.  Limited 


funding  is  available  and  many  grant 
applications  are  expected  to  be  received. 
Therefore,  the  Agency  cannot  fund  all 
applications.  If  your  project  is  not 
funded,  a  listing  of  other  EPA  grant 
programs  may  be  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
publication  is  available  at  local  libraries, 
colleges,  or  universities. 

C.  How  Will  Applicants  be  Notified? 

After  all  applications  are  received, 
EPA  Regional  offices  will  mail 
acknowledgments  to  applicants  in  their 
Regions.  Once  applications  have  been 
recommended  for  funding,  the  EPA 
Regions  will  notify  the  finalists  and 
request  any  additional  information 
necessary  to  complete  the  award 
process.  The  finalists  will  be  required  to 
'complete  additional  government 
application  forms  prior  to  receiving  a 
grant,  such  as  the  EPA  Form  SF-424B 
(Assurances — Non-Construction 
Programs),  EPA  Form  5700-48.  and  the 
Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibihty 
Matters.  The  federal  government 
requires  all  grantees  to  certify  and 
assure  that  they  will  comply  with  all 
applicable  federal  laws,  regulations,  and 
requirements. 

The  EPA  Regional  Environmental 
Justice  Coordinators  or  their  designees 
will  notify  those  applicants  whose 
projects  are  not  selected  for  funding. 

V.  Expected  Time-Frame  for  Reviewing 
and  Awarding  Grants 

December  8,  1999— FY  2000  OEJ  Small 
Grants  Program  Application 
Guidance  is  available  and 
published  in  the  Federal  Register. 

December  9,  1999  to  March  3,  2000— 
Eligible  grant  recipients  develop 
and  complete  their  applications. 

March  3.  2000 — Applications  must  be 
postmarked  by  this  date  and  mailed 
or  delivered  to  the  appropriate  EPA 
regional  office. 

March  3,  2000  to  April  9,  2000— EPA 
Regional  Program  Officials  review 
and  evaluate  applications  and  select 
grant  finalists. 

April  9,  2000  to  August  6.  2000— 

Applicants  will  be  contacted  by  the 
region  if  their  application  is  being 
considered  for  funding.  Additional 
information  may  be  required  from 
the  finalists,  as  indicated  in  Section 
IV.  EPA  regional  grant  offices 
process  grants  and  make  awards. 

September  30,  2000— EPA  expects  to 
release  the  national  announcement 
ofthe  FY  2000  Office  of 
Environmental  Justice  Small  Grant 
Recipients. 
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VI.  Project  Perio  i 
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VII.  Fiscal  Year 
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provisions  of  the 
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notice  is  hereby  given  that 
riday,  January  7,  2000, 
Directors  of  the  Federal 
Insurance  Corporation  met  in 
consider  a  matter 
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relating  to  the  Corporation's  resolution 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Ellen  S.  Seidman 
(Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Director  John  D.  Hawke, 
Jr.  (Comptroller  of  the  Currency),  and 
Chairman  Donna  Tanoue,  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(6),  (c)(8),  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b{c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  N.W.,  Washington,  D.C. 

Dated:  January  7,  2000. 
Federal  Deposit  Insurance  Corporation. 
fames  D.  LaPierre, 
Deputy  Executive  Secretary: 
|FR  Doc.  00-753  Filed  1-7-00;  3:36  pm] 

BILUNG  CODE  671 4-01 -M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

agency:  Federal  Mediation  and 
Conciliation  Service. 

action:  Final  Fiscal  Year  2000  Program 
Guidelines/Application  Solicitation  for 
Labor-Management  Committees. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  2000 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  armual  appropriations.  This 
Solicitation  contains  changes  in  the 
maximum  Federal  funding  amount 
available  for  different  categories  of 
committees. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  L.  Regner,  202-606-8181, 


Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Lalwr-Management  Committees  FY2000 

A.  Introduction 


The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  2000  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  company/plant,  area, 
public  sector,  and  industry-wide  labor- 
management  committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  area,  government 
agency,  of  industry;  and 

(B)  Aje  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  may  be 
found  in  Section  H.  A  copy  of  the  Labor- 
Management  Cooperation  Act  of  1978, 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  cmd 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
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not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry; 

(5j  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  employees 
represented  by  a  labor  organization  and 
covered  by  a  formal  collective 
bargaining  agreement.  These  committees 
may  be  found  at  either  the  plant 
(company),  area,  industry,  or  public 
sector  levels.  A  plant  or  company 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  countv. 
contiguous  multicounty.  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
union(s)  producing  a  common  product 
or  service  in  the  private  sector  on  a 
local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee 
consists  either  of  government  employees 
and  managers  in  one  or  more  units  of  a 
local  or  state  government,  managers  and 
employees  of  public  institutions  of 
higher  education,  or  of  employees  and 
managers  of  public  elementary  and 
secondary  schools.  Those  employees 
must  be  covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
•  committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  2000,  competition  will  be  open 
to  company/plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
divided  into  two  sub-categories  for 


scoring  purposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  units  of  government  and 
public  institutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
conunittee  applications  involving 
innovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement 

The  application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the 
company/plant,  area,  government,  or 
industry  and  its  workforce  that  will  be 
addressed  by  the  committee.  Applicants 
must  document  the  problem(s)  using  as 
much  relevant  data  as  possible  and 
discuss  the  full  range  of  impacts  these 
problem(s)  could  have  or  are  having  on 
the  company/plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
discusses  WHY  the  effort  is  needed. 

2.  Results  or  Benefits  Expected 

By  using  specific  goals  and  objectives, 
the  application  must  discuss  in  detail 
WHA  T  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
Applications  that  promise  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
^  While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  Approach 

This  section  of  the  application 
specifies  HOW  the  goals  and  objectives 
will  be  accomplished.  At  a  minimum. 


the  following  elements  must  be 
included  in  all  grant  applications: 

(a)  A  discussion  of  tne  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  alreadv  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones 

This  section  must  include  an 
implementation  plan  that  indicates 
what  major  steps,  operating  activities, 
and  objectives  will  be  accomplished  as 
well  as  a  timetable  for  WHEN  they  will 
be  finished.  A  milestone  chart  must  be 
included  that  indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  September  18, 
2000,  as  the  start  date.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  ser\'e  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation 

Applicants  must  provide  for  either  an 
external  evaluation  or  an  internal 
assessment  of  the  project's  success  in 
meeting  its  goals  and  objectives.  An 
evaluation  plan  must  be  developed 
which  briefly  discusses  what  basic 
questions  or  issues  the  assessment  will 
examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  applicatian's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 
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6.  Letters  of  Cor  imitment 
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(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

17)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 

and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third-parties  failing  to 
meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  grantees  who  seek  funds  on 
behalf  of  an  entirely  different 
committee. 

D.  Allocations 

The  total  FY  2000  appropriation  for 
this  program  is  Si. 5  million,  of  which 
at  least  $1 ,000.000  will  be  available 
competitively  for  new  applicants. 


Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (company/plant,  industry, 
public  sector,  and  area),  providing  that 
FMCS  determines  that  at  least  two 
outstanding  applications  exist  in  each 
category.  After  these  applications  are 
selected  for  award,  the  remaining 
applications  will  be  considered 
according  to  merit  without  regard  to 
category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  applications  that 
have  been  solicited  by  the  Director  of 
the  Service  and  are  not  subject  to  the 
dollar  range  noted  in  Section  E  or  to  any 
submission  deadline. 

FMCS  reserves  the  right  to  retain  up 
to  five  percent  of  the  FY2000 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  period 
of  12  months.  If  all  of  the  original 
funding  is  not  obligated  within  12 
months,  FMCS  will  consider  grant 
period  extensions  for  up  to  an 
additional  six  months.  No  continuation 
awards  are  anticipated.  Initial  awards  to 
establish  new  labor-management 
committees  (i.e.,  not  yet  established  or 
in  existence  less  than  12  months  prior 
to  the  submission  deadline),  will  be  for 
a  period  of  18  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  all  grant  funds  are 
not  obligated  within  18  months,  these 
grants  may  be  extended  for  up  to  six 
months.  No  continuation  awards  are 
anticipated. 

The  dollar  range  of  awards  is  as 
follows: 
—Up  to  $45,000  in  FMCS  funds  per 

annum  for  existing  company/plant  or 

single  department  public  sector 

applicants: 
— Up  to  S65,000  over  18  months  for  new 

company/plant  committee  or  single 

department  public  sector  applicants; 
— Up  to  $100,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

multi-departmental  public  sector     . 

committee  applicants; 
—Up  to  $125,000  per  18-month  period 

for  new  area,  industry,  and  multi- 
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department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  soixrces. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  soiu-ces 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  committee 
training  sessions.  Applicants  generally 
will  not  be  allowed  to  claim  all  or  a 
portion  of  existing  full-time  staff  as  an 
expense  or  match  contribution.  For  a 
more  complete  discussion  of  cost 
allowability,  applicants  are  encouraged 
to  consult  the  FY2000  FMCS  Financial 
and  Administrative  Grants  Manual 
which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 


later  than  May  20,  2000.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grants 
Program,  2100  K  Street.  NW, 
Washington,  DC  20427.  FMCS  will  not 
,  consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadfine  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Grant  Review  Boards.  The  Board(s)  will 
recommend  selected  applications  for 
further  funding  consideration.  The 
Director,  Program  Services,  will  finalize 
the  scoring  and  selection  process.  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  commiuiicate  during  the 
application  review  process. 

All  FY2000  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15,  2000. 
Applicants  submitted  after  the  May  20 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Program  Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
2100  K  Street,  NW,  Washington,  DC 
20427;  or  by  calling  202-606-8181.  The 
Application  Solicitation  can  also  be 
found  on  the  FMCS  web  site  at 
www.ftncs.gov. 
C.  Richard  Barnes. 

Director.  Federal  Mediation  and  Conciliation 
Service. 

[FR  Doc.  00-575  Filed  1-10-00;  8:45  am) 

BILUNG  CODE  6732-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 
January  18,  2000. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  N.W..  Washington.  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assigrunents. 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federafreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  7,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-752  Filed  1-7-00;  3:56- pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-156] 

Public  Health  Assessments  Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Human 
Services  (HHS). 

action:  Notice. 

SUMMARY:  This  notice  announces  those 
sites  for  which  ATSDR  has  completed 
public  health  assessments  during  the 
period  from  July  through  September 
1999.  This  list  includes  sites  that  are  on 
or  proposed  for  inclusion  on  the 
National  Priorities  List  (NPL).  and 
includes  sites  for  which  assessments 
were  prepared  in  response  to  requests 
from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Williams.  P.E.,  DEE.  Assistant 
Surgeon  General.  Director.  Division  of 
Health  Assessment  and  Consultation. 
Agency  for  Toxic  Substances  and 
Disease  Registry.  1600  Clifton  Road. 
NE..  Mailstop  E-32,  Atlanta,  Georgia 
30333,  telephone  (404)  639-0610. 
SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
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public  health 
addenda  are  available 
at  the  Division  of 
and  Consultation, 
To^iic  Substances  and 

,  Building  33,  Executive 
ita,  Georgia  (not  a 
between  8:00  a.m.  and 
Moiiday  through  Friday 
hclidays.  The  completed 
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Assessments  Completed 


1  r  1  and  September  30, 
h  ;alth  assessments  were 
I  lites  listed  below: 


Corps  Logistics  Base  (a/ 
Corps  Logistics  Base 

Barstow)-j-Bar  stow— (PB  2  0- 

101181) 


Laboratory  (NASA) — 


Pasadena-  -(PB99-167470) 


Florida 

Florida  Petroleum 
Davie — ( 

Shuron  Incorj  orated 
(PB99-17  5943) 

Solitron  Micr(  iwave — Port  Salerno — 
(PB99-17  2801) 


Reprocessors — 
1^899-167074) 

— Barnwell — 


Chentcal  (Tarpon  Springs) — 
S  )rings — (Addendum) — 


Georgia 

Clark  Road  Municipal  Solid  Waste 
Landfill— Waynesboro— (PB99- 
176968) 

Illinois 

Adams  County  Quincy  Landfills  2  &  3 — 

Quincy— (PB20-1 002 1 4) 
Matthiessen  and  Hegler  Zinc 

Company— La  Salle— (PB20- 

100214) 

Iowa 

Farmer's  Mutual  Cooperative — 
Hospers— (PB20-100502) 

Massachusetts 

GAF  Materials  Corporation — Millis — 
{PB99-1 71811) 

South  Weymouth  Naval  Air  Station- 
South  Weymouth— (PB20-100928) 

Minnesota 

Naval  Industrial  Reserve  Ordnance 
Plant— Fridley—(PB20-1 00940) 

Missouri 

Newton  County  Wells  (a/k/a  Silver 
Creek  TCE)— Joplin— (PB99- 
166324) 

Wheeling  Disposal  Service  Company 
Landfill— Amazonia— (PB169955) 

New  Hampshire 

Pease  Air  Force  Base — Portsmouth — 
(PB20-100939) 

New  Jersey 

Zschiegner  Refining — Howell 
Township— {PB99-1 5  7000) 

Texas 

Jasper  Creosoting  Company 

Incorporated — ^Jasper— {PB20- 

100691) 
Longhom  Army  Ammunition  Plant — 

Kamack—(PB99-1 71860) 
Rockwool  Industries— Belton—{PB99- 

171829) 
State  Marine  of  Port  Arthur— Port 

Arthur— (PB-l  71878) 

Non  NPL  Petitioned  Sites 
New  York 

Metro  Gas  Station— Flanders— {PB99- 
171886) 

Virginia 

Oldover  Corporation  (a/k/a  Virginia 
Solite)— Cascade— (PB20-100503) 

Dated;  January  5,  2000. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 
[FR  Doc.  00-567  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-05-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  National  Disease  Surveillance 
Program — II.  Disease  Summaries  (0920- 
0004) — Reinstatement — National  Center 
for  Infectious  Diseases  (NCID),  National 
Disease  Surveillance  Program. 
Surveillance  of  the  incidence  and 
distribution  of  disease  has  been  an 
important  function  of  the  U.S.  Public 
Health  Service  (PHS)  since  1878. 
Through  the  years,  PHS/CDC  has 
formulated  practical  methods  of  disease 
control  through  field  investigations.  The 
CDC  Surveillance  program  is  based  on 
the  premise  that  diseases  cannot  be 
diagnosed,  prevented,  or  controlled 
until  existing  knowledge  is  expanded 
and  new  ideas  developed  and 
implemented.  Over  the  years,  the 
mandate  of  CDC  has  broadened  to 
include  preventive  health  activities  and 
the  surveillance  systems  maintained 
have  expanded. 

Data  on  disease  and  preventable 
conditions  are  collected  in  accordance 
with  jointly  approved  plans  by  CDC  and 
the  Council  of  State  and  Territorial 
Epidemiologists  (CSTE).  Changes  in  the 
surveillance  program  and  in  reporting 
methods  are  effected  in  the  same 
manner.  At  the  onset  of  this  surveillance 
program  in  1968,  the  CSTE  and  CDC 
decided  on  which  diseases  warranted 
sur\'eillance.  These  diseases  are 
reviewed  and  revised  based  on 
variations  in  the  public  health. 
Surveillance  forms  are  distributed  to  the 
State  and  local  health  departments  who 
volxmtarily  submit  these  reports  to  CDC 
on  variable  frequencies,  either  weekly  or 
monthly.  CDC  then  calculates  and 
publishes  weekly  statistics  via  the 
Morbidity  and  Mortality  Weekly  Report 
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(MMWR),  providing  the  states  with 
timely  aggregates  of  their  submissions. 

The  following  diseases/conditions  are 
included  in  this  program:  Influenza 
Virus,  Respiratory  and  Enterovirus, 
Arboviral  Encephalitis,  Rabies, 
Salmonella,  Campylobacter,  Shigella, 


Foodbome  Outbreaks,  Waterbome 
Outbreaks,  and  Enteric  Virus.  This 
request  is  for  extension  of  the  data 
collection  for  three  years  with  minor 
revisions. 

These  data  are  essential  on  the  Local. 
State,  and  Federal  levels  for  measuring 


trends  in  diseases,  evaluating  the 
effectiveness  of  current  preventive 
strategies,  and  determining  the  need  for 
modifying  current  preventive  measures. 
The  total  annual  burden  hours  are  2647. 


Respondents 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Average 
burderKof 
response 

(in  hrs.) 

State  and  Local  Health  Officials  in  50  states/territories  

864 

28 

.25 

Dated:  January  5,  2000. 
Nancy  Cheat 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-565  Filed  1-10-00;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-10-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Project    ■ 

1.  Studies  Safety  for  Workers'  Eyes: 
Testing  the  Effectiveness  of 
Theoretically-Based  Eye  Injury 
Prevention  Messages — NEW — National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)— Despite  evidence  that 
at  least  90%  of  workplace  eye  injuries 
are  preventable,  safety  eye  wear  use 
among  workers  is  disappointingly  low. 
According  to  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  results  from  the  1988 
National  Health  Interview  Survey 
Occupation  Health  Supplement,  more 
than  600,000  occupational  eye  injuries 
occur  annually.  Sixteen  percent  of  eye 
injuries  occur  among  construction  with 
carpenters  being  at  particular  risk  given 
the  nature  of  their  work. 

Research  has  been  conducted  on  the 
nature  and  extent  of  eye  injuries  among 
workers,  but  few  studies  have  explored 
the  behavioral  aspects  of  the  use  of 
safety  eye  wear.  To  date,  no  one  has 
used  behavioral  theorj'  to  examine  the 
use  of  safety  eye  wear  among  union 
carpenters  or  develop  a  program  that 
would  increase  safety  eye  wear  use. 

The  goals  of  this  investigation  are  to: 

(1)  estimate  the  number  of  carpenters 
who  are  currently  wearing  protective 
eye  wear  by  direct  observation  and  pre- 
intervention  survey  in  the  study  sample; 

(2)  develop  an  eye  wear  safety 


promotion  campaign  geared  toward 
carpenters,  their  first-line  supervisors, 
and  contractors  based  on  results  from 
focus  groups  and  using  the  theory  of 
planned  behavior;  (3)  increase  the  use  of 
protective  eye  wear  among  Ceirpenters 
by  administering  the  eye  safety 
messages  to  carpenters,  their  first-line 
supervisors,  and  contractors;  and  (4) 
determine  the  effectiveness  of  the 
messages  by  comparing  the  use  of  safety 
eye  wear  among  carpenters  before  and 
after  the  campaign  by  direct 
observation,  post-intervention  siu^ey, 
and  focus  groups. 

The  pre-  and  post-intervention  survey 
instruments  will  assess  carpenters'  use 
of  eye  wear  before  and  after  the  health 
communication  message.  In  addition, 
based  on  the  theory  of  planned 
behavior,  the  questionnaire  will  address 
workers  behavioral  intentions,  attitudes, 
subjective  norms,  and  perceived 
behavioral  control. 

Using  a  quasi-experimental  design, 
the  data  collected  in  this  study  will 
assess  the  effectiveness  of  theory-based 
messages  to  increase  the  use  of  safety 
eye  wear  when  compared  to  a  control 
group.  This  information  will  provide 
public  health  investigators  as  well  as 
carpenter  safety  officers  with  a  theory- 
driven  effective  eye  injury  prevention 
program  and  the  tools  to  implement  it. 
The  total  annual  burden  hours  is  0. 


Respondents 


Number  of 
respondents 


Numt)er  of 
responses/ 
respondent 


Average 

burden/ 
response 
(in  firs.) 


Carpenters 


150 


.33 
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Dated:  Januarv'  %  2000 
Nancy  Cheal, 

Acting  Associate 

and  Evaluation.  Ct  ntersft 

and  Prevention  (C  )Cj 

|FR  Doc.  00-566  F|led  1-10-00:  8:45  am) 
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r.  irector  for  Policy.  Planning 
fer  Disease  Control 


State  TANF  plan 
Title  Amendments 


minist  "ation 


Estimated 
Hours:  1782 

In  compliance 
of  section 
Reduction  Act 
Administration 
Families  is  soli 
on  the  specific 
information  col 

Copies  of  the 
information  can 
comments  may 
to  the  Ad 
Families,  Office 
370  L'Enfant 
Washington,  DC 
Reports  CI 
should  be  i 
information  col 

The 
comments  on:  ( 
collection  of  i 
for  the  proper 
functions  of  the 
whether  the 
practical  utilit} 
agency's 
proposed  co 
the  quality, 
information  to 
ways  to 

collection  of  in 
respondents,  i 
of  automated 
other  forms  of 
Consideration 
comments  and 
within  60  days 

Dated:  January 
Bob  Sargis, 
Acting  Reports 
|FR  Doc.  00-578 


To\  al  Ar^nual  Burden 


y 
estima  te 


le  I 


minimi  ze 


nc 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 


Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Project 

Title:  Temporary  Assistance  for  Needy 
Families  (TANF)  State  Plan  Guidance. 

OMB  No.  .0970-0145. 

Description:  The  State  plan  is  a 
mandatory  statement  submitted  to  the 

Annual  Burden  Estimates 


Secretary  of  the  Department  of  Health 
and  Human  Services  by  the  State.  It 
consists  of  an  outline  of  how  the  State's 
TANF  program  will  be  administered 
and  operated  and  certain  required 
certifications  by  the  State's  Chief 
Administrative  Officer.  Its  submittal 
triggers  the  State's  family  assistance 
grant  funding  and  it  is  used  to  provide 
the  public  with  information  about  the 
program.  If  a  State  makes  changes  in  its 
progreim,  it  must  submit  a  State  plan 
amendment. 
Respondents:  States. 


Instrument 


Numtjer  of 
respondents 


Number  of 

responses  per 

respondent 


54 
54 


Average 
burden  tiours 
per  response 


30 
3 


Total 
burden  hours 


1,620 
162 


with  the  requirements 
3506{fc)(2)(A)  the  Paperwork 
c[f  1995,  the 

"or  Children  and 
ic  iting  public  comment 
<  spects  of  the 
ection  described  above, 
jroposed  collection  of 
be  obtained  and 
36  forwarded  by  writing 
for  Children  and 
of  Information  Services, 
Promenade,  SW., 
20447.  Attn:  ACF 
;e  officer.  All  requests 
dentjfied  by  the  title  of  the 
ection. 
t  specifically  requests 
Whether  the  proposed 
information  is  necessary 
p  erformance  of  the 
agency,  including 
infbrmation  shall  have 
(b)  the  accuracy  of  the 
of  the  burden  of  the 
UeAion  of  information;  (c] 
utility,  and  clarity  of  the 
collected;  and  (d) 
the  burden  of  the 
brmation  on 
luding  through  the  use 
collection  techniques  or 
information  technology- 
uill  be  given  to 
suggestions  submitted 
of  this  publication. 

5,  2000. 


C  earance  Officer. 

Filed  1-10-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  the  HRSA  Preview; 
Correction 

agency:  Health  Resources  and  Services 

Administration. 

action:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  issue 
of  Thursday,  August  18,  1999,  make  the 
following  correction: 

Correction 

In  the  Federal  Register  issue  of 
Wednesday,  August  18,  1999,  in  FR 
Doc.  99-21257,  on  page  45031,  the  grant 
category  beginning  in  the  first  column 
under  the  heading  "Healthy  Start: 
Infrastructure/Capacity  Building 
Projects  {CFDA#  926.F)"  is  withdrawn 
from  competition  due  to  insufficient 
funds. 

Dated:  Ianuar\'  5,  2000. 
Claude  Earl  Fox, 
/i  dm  in  IS  fro /or 
(FR  Dor.  00-535  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (DHHS);  Health 


Resources  and  Services  Administration 
(HRSA). 

ACTION:  Publication  of  minor  changes  to 
system-of-records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  HRSA  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 

SUPPLEMENTARY  INFORMATION:  HRSA  has 

completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  in  the  system  location  of 
records,  or  the  addresses  of  systems 
managers. 

1.  A  new  system  of  records,  09-15- 
0061,  Ricky  Ray  Hemophilia  Relief 
Fund  Act  of  1998,  HHS/HRSA/BHPr, 
was  added  (64  FR  69274-69277, 
December  10,  1999). 

2.  System  of  records  09-15-0001, 
Division  of  Federal  Occupational  Health 
Medical  anc  Counseling  Records,  HHS/ 
HRSA/BPHC,  has  been  terminated.  No 
information  has  been  added  to  the 
system  since  December  31,  1998. 
fteviously  collected  information  has 
been  consolidated  with  system  of 
records  OPM/GOVT-10,  Employee 
Medical  File  System  Records. 

3.  System  of  records  09-15-0057, 
Scholarships  for  the  Undergraduate 
Education  of  Professional  Nurses  Grant 
Programs,  HHS/HRSA/BHPr,  has  been 
terminated.  This  is  no  longer  an  active 
program. 
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4.  Other  minor  systems-of-records 
changes  affecting  individual  categories 
are  published  below. 

Dated:  December  22,  1999. 

James  J.  Corrigan, 

Associate  Administrator  for  Management  and 
Program  Support. 

Table  of  Contents 

The  following  table  of  contents  lists 
all  currently  active  Privacy  Act  systems 
Nof  records  maintained  by  the  Health 
Resources  and  Services  Administration: 

09-15-0002    Record  of  Patients'  Personal 
Valuables  and  Monies,  HHS/HRSA/ 
BPHC. 
09-15-0003     Contract  Physicians  and 

Consultants,  HHS/HRSA/BPHC. 
09-15-0004    Federal  Employee 

Occupational  Health  Data  System,  HHS/ 
HRSA/BPHC. 
09-15-0007     Patients  Medical  Records 
System  PHS  Hospitals/Clinics,  HHS/ 
HRSA/BPHC. 
09-15-0028    PHS  Clinical  Affiliation 

Trainee  Records,  HHS/HRSA/BPHC. 
09-15-0037     Public  Health  Service  (PHS) 
and  National  Health  Service  Corps 
(NHSC)  Scholarship/Loan  Repayment 
Participant  Records  System,  HHS/HRSA/ 
BPHC. 
09-1 5-0038    Disability  Claims  of  the 
Nursing  Student  Loan  Program,  HHS/ 
HRSA/BHPr. 
09-15-0039    Disability  Claims  in  the  Health 
Professions  Student  Loan  Program,  HHS/ 
HRSA/BHPr. 
09-15-0042     Physician  Shortage  Area 
Scholarship  Program,  HRSA/HRSA/ 
BPHC. 
09-15-0044    Health  Educational  Assistance 
Loan  Program  (HEAL)  Loan  Control 
Master  File,  HHS/HRSA/BHPr. 
09-15-0046     Health  Professions  Planning 

and  Evaluation,  HHS/HRSA/OA. 
09-1.5^054    National  Practitioner  Data 
Bank  for  Adverse  Information  on 
Physicians  and  Other  Health  Care 
Practitioners,  HHS/HRSA/BHPr. 
09-15-0055     Organ  Procurement  and 

Transplantation  Network  (OPTN)  Data 
System,  HHS/HRSA/OSP. 
09-15-0056    National  Vaccine  Injury 
Compensation  Program,  HHS/HRSA/ 
BHPr. 
09-15-0058     Faculty  Loan  Repayment 

Program,  HHS/HRSA/BHPr. ' 
09-15-0059    Health  Resources  and  Services 
Administration  Correspondence  Control 
System,  HHS/HRSA/OMPS. 
09-15-0060     Minority/Disadvantaged 
Health  Professions  Programs,  HHS/ 
HRSA/BHPr. 
09-15-0061     Ricky  Ray  Hemophilia  Relief 
Fund  Act  of  1998.  HHS/HRSA/BHPr. 

Changes 

09-1S-0044 

SYSTEM  NAME: 

Health  Educational  Assistance  Loan 
Program  (HEAL)  Loan  Control  Maste 
File,  HHS/HRSA/BHPr. 


Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
categories  should  be  revised: 


SYSTEM  LOCATION: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resoiuces  and  Services  Administration, 
5600  Fishers  Lane,  Room  8-37, 
Rockville,  MD  20857. 

Records  are  also  located  at  contractor 
sites.  A  list  of  contractor  sites  where 
individually-identifiable  data  are 
currently  located  is  available  upon 
request  to  the  System  Manager. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD 
20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Recipients  of  Health  Education 
Assistance  Loans. 


Fishers  Lane,  Room  8-34,  Rockville.  MD 


PURPOSE(S): 

The  purpose  of  this  system  is  to  (1) 
identify  students  participating  in  the 
HEAL  Program;  (2)  monitor  the  loan 
status  of  HEAL  recipients,  which 
includes  the  collection  of  overdue  debts 
owed  under  the  HEAL  Program;  and  (3) 
to  compile  and  generate  managerial  and 
statistical  reports. 


09-15-0056 

SYSTEM  NAME: 

National  Vaccine  Injury 
Compensation  Program,  HHS/HRSA/ 
BHPr. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
category  should  be  revised: 


retrievability: 

(1)  Docket  number  assigned  by  the 
U.S.  Claims  Court;  (2)  petitioner  and/or 
name  of  person  vaccinated. 

***** 

09-15-0058 
SYSTEM  NAME: 

Faculty  Loan  Repayment  Program, 
HHS/HRSA/BHPr. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
categories  should  be  revised: 
***** 

SYSTEM  LOCATION: 

Office  for  Campus  Based  Programs, 
Division  of  Student  Assistance,  Bureau 
of  Healtb  Professions,  Health  Resources 
and  Services  Administration,  5600 


20857. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  as 
amended,  sec.  738(a)  (42  U.S.C.  293b). 
This  section  authorizes  the 
establishment  of  a  program  for  entering 
into  contract  with  individuals  from 
disadvantaged  backgroimds  for 
repayment  of  educational  loans  in 
exchange  for  teaching  services. 


SYSTEM  MANAGER(S)  ADDRESS: 

Associate  Division  Director,  Office  for 
Campus  Based  Programs,  Division  of 
Student  Assistance,  Biueau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8-34.  Rockville,  MD  20857. 
***** 

[FR  Doc.  00-534  Filed  1-10-00:  8:45  am] 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of 
Meeting 

Pm-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c){4) 
and  552b(c)(6),  title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Advisory  Eye  Council. 

Date:  February  10,  2000. 

Open:  8:30  AM  to  11:30  AM. 

Agenda:  Following  opening  remarks 
by  the  Director,  NEI,  there  will  be 
presentations  by  the  staff  of  the  Institute 
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p  )li 


and  discussions 
programs  and 

Place:  &U0 
Conference 
20852. 

Closed:  U:30 

Agenda:  To  review 
applications. 

P/ace:  6120  Elcecut 
Conference  Roofn 
20852. 

Contact 
National  Eye  Institute 
South,  Suite 
MSC  7167.  BetHesda 
496-9110. 


concerning  Institute 
icies. 
Executive  Blvd.,  EPN 
Rooln  G.  Rockville.  MD 


Perse  n 


(Catalogue  of 
Program  Nos.  93 
National  Institute  > 

Dated:  January 
LaVerne  Y.  Strinifield 
Director.  Office  o)  Federal  Advisory 
Committee  Policy 
(FR  Doc.  00-556 
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AM  to  5:00  PM. 

and  evaluate  grant 

ive  Blvd.,  EPN 
G,  Rockville.  MD 


Lois  DeNinno, 

Executive  Plaza 
6120  Executive  Blvd., 
MD  20892,  301- 


Fedkral  Domestic  Assistance 
I  67.  Vision  Research, 
of  Health.  HHS) 

,  2000. 


'iled  1-10-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institijtes  of  Health 


National  Heart 


Institute;  Notio»  of  Meeting 


so-v 


Coun  ;il 


ICll 


interpretation 


Pursuant  to 
Federal  Advi 
amended  (5  V.l 
is  hereby  given 
National  Heart, 
Advisory 

The  meeting 
public  as  indi 
attendance 
Individuals  w 
need  special 
language 
reasonable  ace 
notify  the 
in  advance  of 

The  meeting 
public  in 
provisions  set 
552b(c)(4)  and 
as  amended, 
the  discussion! 
confidential 
property  such 
and  personal  i 
individuals 
applications, 
would 
invasion  of 

Name  of 
Lung,  and 

Date  ~ 

Open: 
3:00  pm. 

Agenda:  For 
policies  and  issues. 


section  10(d)  of  the 
Committee  Act,  as 
C.  Appendix  2),  notice 
of  a  meeting  of  the 
Lung,  and  Blood 


Lung,  and  Blood 


»vill  be  open  to  the 
ted  below,  with 
limited  to  space  available, 
plan  to  attend  and 
assistance,  such  as  sign 
or  other 
(  mmodations,  should 
Contpct  Person  listed  below 
meeting, 
will  be  closed  to  the 
accor  dance  with  the 
orth  in  sections 
J52b(c)(6),Title5U.S.C., 
grant  applications  and 
could  disclose 
le  secrets  or  commercial 
I  IS  patentable  material, 
1  iformation  concerning 
ated  with  the  grant 
disclosure  of  which 
constitilte  a  clearly  unwarranted 
pel  sonal  privacy. 
Coi  imittee:  National  Heart, 
Blot  d  Advisory  Council. 
February  10-11,  2000. 
Febru^  10,  2000.  8:30  am  to 

discussion  of  program 


Tiei 


tr<d 


associc 


t,  le ' 


Place:  National  Institutes  of  Health. 
Building  31.  C  Wing,  Conference  Room 
10.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Closed:  February  10,  2000,  3:00  pm  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room 
10.  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

Contact  Person:  Robert  Carlsen. 
Director,  Division  of  Extramural  Affairs. 
Nat.  Heart,  Lung,  and  Blood  Institute. 
NIH.  Two  Rockledge  Center.  Room 
7100,  6701  Rockledge  Drive,  Bethesda. 
MD  20892.  301/435-0260. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research.  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  December  21.  1999. 
Anna  SnoufTer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  00-561  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Neurological  Disorders  and 
Stroke  Initial  Review  Group, 
Neurological  Sciences  and  Disorders  A. 

Date:  February  17-19,  2000. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Iim  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 


Contact  Person:  Katherine  M. 
Woodbury,  Scientific  Review 
Administrator,  Scientific  Review 
Branch,  NINDS/NIH/DHHS,  National 
Institutes  of  Health,  Neuroscience 
Center,  6001  Executive  Blvd,  Suite 
3208,  MSC  9529,  Bethesda,  MD  20892- 
9529, 301-496-92323. 

Name  of  Committee:  Training  Grant 
and  Career  Development  Review 
Committee. 

Date:  February  18,  2000.  , 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington 
Circle,  DC  20037. 

Contact  Person:  Lillian  M.  Publos, 
Chief,  Scientific  Review  Branch, 
NINDS/NIH/DHHs,  Neuroscience 
Center,  6001  Executive  Blvd,  Suite 
3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223,  lp28e@nih.gov. 

Name  of  Committee:  National 
Institute  of  Neurological  Disorders  and 
Stroke  Initial  Review  Group 
Neurological  Sciences  and  Disorders  B. 

Date:  February  24-25,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center,  1143 
New  Hampshire  Avenue  NW, 
Washington,  DC  20037. 

Contact  Person:  Paul  A.  Sheehy, 
Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001 
Executive  Blvd.  Suite  3208.  MSC  9529. 
Bethesda.  MD  20892-9529.  301-496- 
9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Research  in  the  Neurosciences. 
National  Institutes  of  Health.  HHS) 

Dated:  January  3.  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-553  Filed  1-10-00:  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Stroite;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  sm  forth  in  sections 
552b(c)(4)  as  552b(c)(6),  as  amended. 
The  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Neurological  Disorders  and 
Stroke  Special  Emphasis  Panel. 

Date:  January  11,  2000. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive 
Blvd.,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Phillip  F.  Wiethorn, 
Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001 
Executive  Blvd.,  Suite  3208,  MSC  9529, 
Bethesda,  MD  20892-9529,  301-496- 
9223. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  Neurological  Disorders  and 
Stroke  Special  Emphasis  Panel. 

Date:  January  20,  2000. 

Time:  3:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive 
Blvd..  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Phillip  F.  Wiethorn, 
Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001 
Executive  Blvd.,  Suite  3208,  MSC  9529, 
Bethesda,  MD  20892-9529,  301-496- 
9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  9.3.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  lanuary  3.  2000. 

LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor}' 
Committee  Policy. 

[FR  Doc  00-5,54  Filed  11-10-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofacial  Research  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Advisory  Dental  and  Craniofacial 
Research  Council. 

Date:  Janaurj'  20-21,  2000. 

Open:  January  20,  2000,  9:00  am  to 
5:00  pm. 

Agenda:  Director's  Report, 
Presentations,  Workgroups. 

Place:  Natcher  Building,  45  Center 
Drive,  Conference  Rooms  E1/E2, 
Bethesda,  MD  2092. 

Closed:  January  21,  2000,  9:00  am  to 
3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building,  45  Center 
Drive,  Conference  Rooms  E1/E2, 
Bethesda,  MD  20802. 

Contact  Person:  Dushanka  V. 
Kleinman,  Deputy  Director,  National 
Institute  of  Dental  &  Craniofacial  Res., 
National  Institutes  of  Helath,  9000 
Rockville  Pike,  31/2C39,  Bethesda.  MD 
20892. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 


Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  January  4,  2000. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Dor.  00-555  Filed  1-10-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  spate  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Advisory  Neurological  Disorders  and 
Stroke  Council. 

Date:  February  10-11.  2000. 

Open:  February  10,  2000,  8:30  a.m.  to 
4:15  p.m; 

Agenda:  Report  by  the  Director. 
NINDS;  Report  by  the  Associate  Director 
for  Extramural  Research:  and  other 
administrative  and  program 
developments. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  31 
Center  Drive,  Bethesda,  MD  20892. 

Closed:  February  10,  2000,  4:15  p.m. 
to  5:30  p.m. 

Agenda:  To  review  and  evaluate  the 
Division  of  Intramural  Research  Board 
of  Scientific  Counselors'  reports. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  31 
Center  Drive,  Bethesda,  MD  20892. 
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Closed: 
to  12:00  p.m. 

Agenda:  To 
applications. 

Place:  Natioiial 
Building  31. 
Center  Drive 

Contact  Persbn 
PhD,  Associate 
Research,  National 
Neurological 
National  Institi^tes 
Neuroscience 
Blvd..  Suite 
MD  20892-' 


February  11,  2000,  8:30  a.m. 


I  gview  and  evaluate  grant 


33)9 


-9531 


|FR  Doc.  00-5.57 
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Institutes  of  Health, 
Conference  Room  6,  31 
qethesda.  MD  20892. 

Constance  W.  Atwell, 
Director  for  Extramural 
Institute  of 
Disorders  and  Stroke, 

of  Health, 
(Jenter,  6001  Executive 
,  MSC9531,Bethesda. 
(301) 496-9248. 


Fecleral  Domestic  Assistance 
,  Clinical  Research 
Neurclogicai  Disorders;  93.854, 
Research  in  the 
r  lational  Institutes  of  Health, 


(Catalogue  of 
Program  Nos. 
Related  to 
Biological  Basis 
Neurosciences 
HHS). 

Dated:  Ianuar><3.  2000. 
UVerne  Y.  Strii  gfield 
Director.  Office  c  (Federal  Advisory 
Committee  Folic '. 


Filed  1-10-00:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERV  CES 

National  Instit  jtes  of  Health 

National  Instltiite  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  lection  10(d)  of  the 
Federal  Advisi  »ry  Committee  Act,  as 
amended  (5  U  S.C.  Appendix  2),  notice 
is  hereby  givei  i  of  the  following 
meetings. 

The  meeting  s  will  be  closed  to  the 
public  in  acco  dance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  anc  552b(cK6).  Title  5  U.S.C. 
as  amended.  1  he  grant  applications  and 
the  discussion  s  could  disclose 
confidential  ti  ade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  i  nformation  concerning 
individuals  as  lociated  with  the  grant 
applications,  tie  disclosure  of  which 
would  constit  ite  a  clearly  unwarranted 
invasion  of  pe  rsonal  privacy. 

Name  of  Co  vmittee:  National 
Institute  of  Environmental  Health 
Sciences  Spec  ial  Emphasis  Panel 
Conference  Gi  ants  (R13). 

Dafe:  Januay  12.  2000. 

Time:  10  a.i  n.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEliS-East  Campus,  Building 
4401,  Confere  tice  Room  122,  79 
Alexander  Dr  ve.  Research  Triangle 
Park,  NC  277(  9,  (Telephone  Conference 
Call). 


Contact  Person:  J.  Patrick  Mastin, 
Phd.,  Scientific  Review  Administrator, 
NIEHS,  P.O.  Box  12233  MD  EC-24, 
Research  Triangle  Park.  NC  27709.  (919) 
541-1446. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  Environmental  Health 
Sciences  Special  Emphasis  Panel 
Conference  Grants  (R13). 

Date:  January  12,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  Building 
4401.  Conference  Room  122,  79 
Alexander  Drive,  Research  Triangle 
Park.  NC  27709.  (Telephone  Conference 
Call). 

Contact  Person:  J.  Patrick  Mastin, 
Phd.,  Scientific  Review  Administrator, 
NIEHS,  P.O.  Box  12233  MD  EC-24, 
Research  Triangle  Park.  NC  27709.  (919) 
541-1446. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS). 

Dated:  December  21,  1999. 
Anna  Snouffer, 

Ac//ng  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-562  Filed  1-10-00:  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plcui  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9){B).  Title  5  U.S.C,  as 
amended.  The  journals  as  potential 
titles  to  be  indexed  by  the  National 
Library  of  Medicine  and  the  discussions 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  journals  as  potential 
titles  to  be  indexed  by  the  National 
Library  of  Medicine,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Literature 
Selection  Technical  Review  Committee. 

Date;  Januarv  27-28,  2000. 

Open:  Januai7  27.  2000,  9:00  AM  to 
10:30  AM. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine, 
8600  Rockville  Pike.  Board  room, 
Bethesda,  MD  20894. 

Closed:  January  28.  2000.  8:30  AM  to 
12:30  PM. 

Agenda:  To  review  and  evaluate 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine. 

Place:  National  Library  of  Medicine, 
8600  Rockville  Pike,  Board  room, 
Bethesda.  MD  20894. 

Contact  Person:  Sheldon  Kotzin,  BA, 
Chief.  Bibliographic  Services  Division; 
Division  of  Library  of  Operations. 
National  Library  of  Medicine,  8600 
Rockville  Pike.  Bldg  38A/Room  4N419 
Bethesda,  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health. 
HHS). 

Dated:  Januarv'  3.  2000. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR'Doc.  00-558  Filed  1-10-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for 
Scientific  Review  Special  Emphasis 
Panel. 

Date:  January  21,  2000. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  NIH,  Rockledge  2,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PHD, 
Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room 
4148,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1718. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  29,  1999. 

Anna  SnoufTer, 

Acting  Dimctor,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-559  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitli 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Center  for 
Scientific  Review  Special  Emphasis 
Panel. 

Date:  January  6,  2000. 

Time:  1:00  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  David  M.  Monsees, 
PhD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge 
Drive,  Room  319,  MSC  7770.  Bethesda. 
MD  20892,  (301)  435-0684. 
monseesd@drg.nih.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  29,  1999. 
Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-560  Filed  1-10-00;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration;  Notice  of 
Listing  of  Members  of  the  Substance 
Abuse  and  Mental  Health  Services 
Administration's  Senior  Executive 
Service  Performance  Review  Board 
(PRB) 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  announces  the  persons  who 
will  serve  on  the  Substance  Abuse  and 
Mental  Health  Services 
Administration's  Performance  Review 
Board.  This  action  is  being  taken  in 
accordance  with  Title  5,  U.S.C,  Section 
4314(c)(4),  which  requires  that  members 
of  performance  review  boards  be 
appointed  in  a  maimer  to  ensure 
consistency,  stability,  and  objectivity  in 
performance  appraisals,  and  requires 
that  notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  be 
published  in  the  Federal  Register. 

The  following  persons  will  serve  on 
the  SAMHSA  Performance  Review 
Board,  which  oversees  the  evaluation  of 
performance  appraisals  of  SAMHSA's 
Senior  Executive  Service  (SES) 
members: 


Joseph  Autry.  Chairperson 
H.  Westley  Clark 
Ruth  Sanchez-Way 
Randolph  Wykoff 

For  further  information  about  the 
SAMHSA  Performance  Review  Board, 
contact  the  Division  of  Human 
Resources  management.  Substance 
Abuse  and  Mental  Health  Services 
Administration,  5600  Fishers  Lane. 
Room  14  C-24.  Rockville,  Maryland 
20857,  telephone  (301)  443-5030  (not  a 
toll-free  number). 

Dated:  November  4,  1999. 
Nelba  Chavez, 
Administrator.  SAMHSA. 
IFR  Doc.  00-536  Filed  1-10-99;  8:45  am) 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-1 04-6334-DE:GPO-O067] 

Draft  Environmental  Impact 
Statement— North  Bank  Habitat 
Management  Area 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  given  that  the 
Bureau  of  Land  Management  (BLM), 
Roseburg  District,  has  prepared  an  EIS/ 
HMP  that  evaluates  the  environmental 
impacts  of  management  on  the  6,580 
acre  North  Bank  Habitat  Management 
Area  (NBHMA).  This  plan  was 
necessary  to  form  a  basis  for  the 
management  of  habitat  for  the 
Columbian  white-tailed  deer  (a  federally 
listed  "endangered"  species),  as  well  as 
rare  plants  and  other  sensitive  species  of 
wildlife.  The  EIS/HMP  also  identifies 
•  recreational  opportunities  and  habitat 
restoration  projects.  The  effect  of  this 
action  would  be  to  meet  criteria  in  the 
Recovery  Plan  required  for  delisting  the 
Columbian  white-tailed  deer  (CWTD). 
The  NBHMA  is  approximately  five 
miles  east  of  Wilbur,  Oregon  on  County 
Road  200  (North  Bank  Road). 
DATES:  Written  comments  will  be 
accepted  until  February  28,  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Roseburg  District, 
Bureau  of  Land  Management,  777  NW 
Garden  Valley  Blvd.,  Roseburg,  Oregon 
97470;  Attention  NBHMA  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Klein  (541)  440-4930. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
was  written  in  cooperation  with  the 
Oregon  Department  of  Fish  and  Wildlife 
and  the  U.S.  Fish  and  Wildlife  Service. 
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peric  d 


If  there  is 
open  house 
be  scheduled 
comment 
pubhshed  on 

Dated:  JanuaH  3,  2000 
William  O'Sullilan, 

Field  Manager. 
[FR  Doc.  00-56:; 

BILLING  CODE  4310  -33-P 
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suffifcient  public  interest,  an 
m(  eting  and  field  tour  may 
(  uring  the  public 

EPA  Notice  was 
December  30,  1999. 


Filed  1-10-00;  8:45  am] 


DEPARTMErf   OF  INTERIOR 
Bureau  of  Laqd  Management 

[WY-930-1060-JJJ] 

Notice  of  Public  Hearing;  Wyoming 
Wild  Horse  MInagement;  Helicopter 
and  Motor  Velkicle  Use 


agency: 

Interior. 
ACTION:  Notice 


Bure^  of  Land  Mangement, 
of  Public  Hearing. 


summary:  a  pi  iblic  hearing  is  scheduled 
at  the  Bureau  i  >f  Land  Management 
Office.  A  formd  hearing  will  be 
conducted  to  i  eceive  statements  from 
the  public  coniceming  the  use  of 
helicopters  anid  motor  vehicles  in  wild 
horse  management  operations  within 
Wyoming  for  calendar  year  2000. 
DATES:  February  14,  2000,  3:00  P.M. 
ADDRESSES:  Bureau  of  Land 
Management,  280  Hwy  191  North.  Rock 
Springs,  Wyoming  82901. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Hall,  WH&B  Program  Manager.  Rock 
Springs  Field  Office,  280  Hwy  191 
North.  Rock  Sbrings,  Wyoming,  (307) 
352-0208.       I 

The  meetint  is  open  to  the  public  and 
interested  persons  may  make  oral 


statements  on 


statements  wi  1  be  recorded. 


;Pibl 


94-5  '9 


the  subject.  All 


ic  Law  92-195  as  amended 
and  CFR  Subpart 


Authority 

by  Pub.  L; 

4740.1(b). 

yohn  S.  McKee 

Field  Manager. 

[FR  Doc.  00-56h  Filed  1-10-00;  8:45  am 

BILUNO  CODE  431  K22-P 


DEPARTMEN  T  OF  THE  INTERIOR 

National  Parl|  Service 

National  Register  of  Historic  Places; 
Notification  df  Pending  Nominations 


Nominations 
properties 
in  the  Nation^ 
by  the 

December  31, 
60.13  of  36  C 


for  the  following 
I  considered  for  listing 
Register  were  received 
Nationjal  Park  Service  before 

1999.  Pursuant  to  section 
R  Part  60  v^rritten 


comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
January  26,  2000. 
Carol  0.  ShuU, 
Keeper  of  the  National  Register. 

ARIZONA 

Santa  Cruz  County 

Pennington  Rural  Historic  Landscape,  N  of 
jet.  of  Royal  Rd.  and  Calle  Del  Rio,  Nogales 
vicinity,  00000004 

COLORADO 

Alamosa  County 

Husung  Hardware,  625  Main  St.,  Alamosa, 
00000003 

Las  Animas  County 

First  Baptist  Church,  809  San  Pedro  St.. 
Trinidad,  00000005 

FLORIDA 

Omnge  County 

Well'sbuilt  Hotel.  511  W.  South  St.,  Orlando, 
00000006 

LOUISL\NA 

Jefferson  Parish 

Kemer  House,  1012  Monroe  St.,  Gretna, 
00000008 

Richland  Parish 

Delhi  Municipal  Baseball  Park,  Chicago  and 
Louisiana  Sts.,  Delhi,  00000007 

MICHIGAN 

Chippewa  County 

Parker  Road— Charlotte  River  Bridge, 
(Highway  Bridges  of  Michigan  MPS), 
Parker  Rd.  over  Charlotte  River.,  Bruce 
Township,  00000009 

Oakland  County 

Trowbridge  Road— Grand  Trunk  Western 
Railroad  Bridge,  (Highway  Bridges  of 
Michigan  MPS),  Trowbridge  Rd.  over  GTW 
Railroad,  Bloomfield  Hills.  00000010 

St.  Clair  County 

Indian  Trail  Road— Belle  River  Bridge 
(Highway  Bridges  of  Michigan  MPS), 
Indian  Trail  Rd.  over  Belle  River,  China 
Township.  00000012 

Jeddo  Road— South  Branch  Mill  Creek  Drain 
Bridge  (Highway  Bridges  of  Michigan 
MPSl.Jeddo  Rd.  over  S.  Branch  Mill  Creek 
Drain,  Brookway  Township,  00000013 

Vernier  Street— Swan  Creek  Bridge  (Highway 
Bridges  of  Michigan  MPS),  Vernier  St.  over 
Swan  Cr.,  Ira  Township,  00000011 

Wadhams  Road— Pine  River  Bridge  (Highway 
Bridges  of  Michigan  MPS),  Wadhams  Rd. 
over  Pine  River,  Saint  Clair  Township, 
00000014 


MISSOURI 

St.  Louis  Independent  City 

Kiel  Opera  House,  1400  Market  St.,  St.  Louis, 

00000016 
St.  Louis  Post-Dispatch  Building,  1139  Olive 

St.,St.  Louis,  00000015 

NORTH  CAROUNA 

Ashe  County 

Todd  Historic  District,  Along  Todd  Railroad 
Grade  Rd.,  Big  Hill  Rd.,  and  Carter  Miller 
Rd.,  Todd,  00000017 

OHIO 

Relmont  County 

Zweig  Building,  3396  Belmont  St.,  Bellaire, 
00000018 

SOUTH  CAROLINA 

Spartanburg  County 

Spartanburg  historic  District  (Boundary 
Increase),  100  Blk.  of  E.  Main  St., 
Spartanburg,  00000019 

SOUTH  DAKOTA 

Clay  County 

South  Dakota  Department  of  Transportation 
Bridge  No.  14-060-032  (Historic  Bridges  in 
South  Dakota  MPS)  Local  Rd.  over  Spring 
Creek,  Wakonda  vicinity,  00000020 

Minnehaha  County 

Dell  Rapids  Bridge  (Historic  Bridges  in  South 
Dakota  MPS)  Local  road  over  the  Big  Sioux 
R.,  Dell  Rapids,  00000021 

South  Dakota  Department  of  Transportation 
Bridge  No.  50-122-155  (Historic  Bridges  in 
South  Dakota  MPS),  Local  road  over  Skunk 
Creek,  Brandon  Twp.  vicinity,  00000022 

VIRGINIA 

Albemarie  County 

Woodburn,  Address  Restricted, 
Charlottesville  vicinity,  00000029 

Botetourt  County 

Hawthorne  Hall,  1527  Hawthorne  Hall  Rd., 
Fincastle,  00000025 

Chariotte  County 

Toombs  Tobacco  Farm,  1125  Tates  Mill  Rd.. 
Red  Oak  vicinity,  00000027 

Franklin  County 

Holland— Duncan  House,  13508  Booker  T. 
Washington  Hwy.Moneta  vicinity, 
00000026 

Russell  County 

Carter  Hill,  Fincastle  Rd.,  Lebanon  vicinity, 

00000023 
Catlenin  Historic  District.Rte.  682. 

Castlewood  vicinity,  00000024 

Warren  County 

Warren  County  Courthouse, 

1  E.  Main  St., 

Front  Royal,  00000028 

[FR  Doc.  00-641  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4310-70-P 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  January  13,  2000  at  11:00 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-297  and  731- 
TA-422  (Review)  (Steel  Rails  from 
Canada) — briefing  and  vote.  (The 
Conunission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  January  24,  2000.) 

5.  Inv.  Nos.  701-TA-A  and  731-TA- 
157  (Review)  (Carbon  Steel  Wire  Rod 
from  Argentina) — briefing  and  vote. 
(The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  January  26,  2000.) 

6.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  5.  2000. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretan,'. 
[FR  Doc.  00-693  Filed  1-7-00;  12:59  pm] 

BILLING  CODE  7020-02-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

January'  13,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

2.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  National  Field  of 
Membership  Amendment. 

3.  Request  from  a  Corporate  Credit 
Union  to  Convert  to  a  Federally 
Chartered  Corporate  Credit  Union  with 
a  National  Field  of  Membership. 

4.  NCUA's  "Results  Act"  Strategic 
Plan  and  Annual  Performance  Plan. 


RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

January  13,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

2.  Administrative  Action  under 
Sections  206  and  208  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii)  and  (9)(B). 

3.  Administrative  Actions  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Action  under  Part 
703  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

5.  One  (1)  Personnel  Action.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  (9){B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  00-697  Filed  1-7-00:  1:47  pm] 

BILLING  CODE  7S35-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  intent  To  Seek  Approval  To 
Extend  Without  Revision  an  Expired 
Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13. 
this  is  the  Second  notice  for  public 
comment;  the  first  was  published  in  the 
Federal  Register  at  64  FR  51804 
(September  24,  1999)  and  no  comments 
were  received.  NSF  is  forwarding  the 
proposed  renewal  submission  to  the 
Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

COMM^^TS:  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 


the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725— 17th  Street,  NW. 
Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton.  Reports 
Clearance  Officer,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  splimpto@nsf.gov. 
DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  on 
or  before  February  10,  2000.  Copies  of 
the  submission(s)  may  be  obtained  by 
calling  703-306-1125  X  2017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  NSF  Reports 
Clearance  Officer  at  (703)  306-1 125 
x201 7  or  send  email  to     • 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern' time,  Monday  through 
Friday. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  An  Evaluation  of 
Awards  Made  Under  the  NSF  Design 
and  Manufacturing  Research  Programs. 
OMB  Approval  Number:  3145-0167. 

Proposed  Project 

An  Evaluation  of  the  Outcomes  and 
Impacts  of  awards  made  in  the  Division 
of  Design,  Manufacture,  and  Industrial 
Innovation  (DMII)  in  FYs  1989-90.  The 
ability  of  the  National  Science 
Foundation  to  continue  a  high  level  of 
support  for  university-based  research  is 
becoming  increasingly  dependent  on  the 
ability  of  NSF  and  its  research  partners 
to  explain  the  impact  of  funded  research 
on  the  lives  of  the  U.S.  citizens  who 
provide  those  funds.  The  Foundation 
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project  may  be  submitted  using  the 
Internet  or  regular  mail. 

Technical  experts  will  review  and 
assess  the  narratives  submitted  by  the 
awardees,  then  select  a  total  of  examples 
of  awards  with  outstanding  results  and 
awards  with  limited  results.  A  total  of 
30  brief  case  studies  will  be  prepared  by 
the  contractor — 15  about  awards  with 
outstanding  results  and  15  about  awards 
with  limited  results — in  order  to 
understand  better  what  occurred  and 
factors  contributing  to  or  limiting 
impacts. 

DMII  has  contracted  with  Abt 
Associates  Inc.  of  Cambridge, 
Massachusetts,  to  conduct  the  study  and 
prepare  reports  following  the 
methodology  they  used  in  the  pilot 
project. 

Use  of  Information:  The  information 
collected  will  be  used  to  assist  DMII  in 
the  evaluation  of  these  programs,  and  in 
considering  various  program  priorities 
and  selection  procedures  for  future 
projects  in  this  area.  NSF  also  will  use 
the  results  to  satisfy  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA). 

Confidentiality:  No  sensitive 
information  is  being  requested  in  the 
collection. 

Estimate  of  Burden:  Completing  the 
instrument  will  average  120  minutes.  In 
addition,  the  Foundation  anticipates 
conducting  30  case  studies  that  will 
require  three  hours  of  interview  time 
per  case  study.  The  total  response 
burden  is  estimated  at  540  hours,  based 
on  the  following: 

Survey:  250  Pis  and  co-PIs  x  90% 
completion  rate  =  225  respondents  x 
120  minutes  =  450  hours. 

Case  Studies:  30  Pis  x  100% 
completion  rate  =  30  respondents  x  180 
minutes  =  90  hours. 

Total  respondent  burden  hours:  540. 

Respondents:  Individuals. 

Estimated  Number  of  Responses:  225 

Estimated  Total  Annual  Burden  on 
Respondents:  540  hours. 

Frequency  of  Responses:  Once. 

Dated:  Ianuar>-  6,  2000. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

(FR  Doc.  00-602  Filed  1-10-00;  8:45  am] 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

SUPPLEMENTARY  INFORMATION:  On 
October  7,  1999,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
November  10, 1999  to  the  following 
applicants:. 

Bruce  R.  Mate— Permit  No.  2000-015 
Philip  R.  Kyle— Permit  No.  2000-016 
Bess  B.  Ward— Permit  No.  2000-017 
Brenda  Hall— Permit  No.  2000-018 
Donal  T.  Manahan— Permit  No.  2000- 

019 
Gerald  L.  Kooyman— Permit  No.  2000- 

020 
Nadene  G.  Kennedy, 
Permit  Officer. 

[FR  Doc.  00-552  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271] 

Vermont  Yanltee  Nuclear  Power  Co; 
Vermont  Yankee  Nuclear  Power 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  10  CFR 
Part  50  for  Facility  Operating  License 
No.  DPR-28.  issued  to  Vermont  Yankee 
Nuclear  Power  Corporation,  (the 
licensee),  for  operation  of  the  Vermont 
Yankee  Nuclear  Power  Station  (Vermont 
Yankee),  located  in  Windham  County. 
Vermont. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
correct  two  textual  errors  and  change 
the  designation  of  a  referenced  figure. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  21,  1999. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
correct  administrative  errors  in  the 
Technical  Specifications  (TSs). 
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Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  modifications  to  TSs 
are  administrative  in  nature. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  ciurent 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Vermont  Yankee 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  13,  1999,  the  staff 
consulted  with  the  Vermont  State 
official,  William  Sherman,  of  the 
Vermont  Department  of  Public  Service 
regeirding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 


dated  October  21, 1999,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC.  Publically 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  January  2000. 

For  the  Nuclear  Regxriatory  Commission. 

Richard  P.  Croteau, 

Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  00-610  Filed  1-10-00;  8:45  am) 

BHXING  CODE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  3-5,  2000,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Thursday, 
October  14,  1999  (64  FR  55787). 

Thursday,  February  3,  2000 

8:30  a.m.-8:45  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:45  a.m.-10:45  a.m.:  Technical  Aspects 
Associated  with  the  Revised  Reactor 
Oversight  Process  and  Related  Matters 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  technical  aspects 
associated  with  the  revised  reactor 
oversight  process,  including  the 
updated  significance  determination 
process,  plant  performance  indicators, 
and  related  matters. 

1 1  a.m.-12  Noon:  Proposed  Final 
Amendment  to  10  CFR  50.72  and 
50.73  (Open)— The  Conunittee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  and  the  Nuclear  Energy 
Institute  (NEI)  regarding  the  proposed 
final  amendment  to  10  CFR  50.72, 
"Immediate  Notification 
Requirements  for  Operating  Nuclear 


Power  Reactors,"  and  50.73, 
"Licensee  Event  Report  System." 

1  p.m.-2:30  p.m.:  Proposed  Regulatory 
Guide  and  Associated  NEI  Document 
96-07,  "Guidelines  for  10  CFR  50.50 
Safety  Evaluations"  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
NEI  regarding  the  proposed 
Regidatory  Guide,  which  endorses 
gmdance  in  NEI  96-07,  associated 
with  the  implementation  of  the 
revised  10  CFR  50.59  process. 

2:45  p.m.-4:15  p.m.:  Proposed  Revision 
of  the  Commission 's  Safety  Goal 
Policy  Statement  for  Reactors 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  revision  of  the 
Commission's  Safety  Goal  Policy 
Statement  for  reactors  and  related 
matters,  including  industry  views. 

4:15  p.m.-5:15  p.m.:  Break  and 
Preparation  of  Draft  ACRS  Reports 
(Open) — Cognizant  ACRS  members 
will  prepare  draft  reports  for 
consideration  by  the  full  Committee. 

5:15 p.m.-7:00 p.m.: Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Conunittee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  In  addition,  the 
Committee  will  discuss  proposed 
ACRS  reports  on:  Low-Power  and 
Shutdown  Operations  Risk  Insights 
Report;  License  Renewal  Process;  and 
Response  to  Follow-up  Questions 
Resulting  from  the  ACRS  Meeting 
with  the  Commission  on  November  4, 
1999. 

Friday,  February  4,  2000 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-10:30  a.m.:  Impediments  to 
the  Increased  Use  of  Risk-Informed 
Regulation  and  Use  of  Importance 
Measures  in  Risk-Informing  10  CFR 
Part  50  (Open)— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of 
NEI,  the  NRC  staff  as  needed,  and 
invited  experts  regarding 
impediments  associated  with  the 
increased  use  of  risk-informed 
regulation  and  use  of  importance 
measiuBS  in  risk-informing  10  CFR 
Part  50,  and  related  matters. 

10:45  a.m.-ll:30  a.m.:  Proposed  Final 
Revision  of  Appendix  KtolO  CFR 
Part  50  (Open)— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  the  proposed 


1650 


Federal  Register /Vol.  65.  No.  7 /Tuesday.  January  11.  2000 /Notices 


final  revisioo  of  Appendix  K,  "ECCS 
Evaluation  Models,"  to  10  CFR  Part 
50,  "Domest  c  Licensing  of 
Production  a  nd  Utilization  Facilities." 
1 1 :30  a.m.-l  1 :  t5  a.m.:  Subcommittee 
Report  (Opel  \) — The  Committee  will 
hear  a  repoii  by  the  Chairman  of  the 
Reliability  a  id  Probabilistic  Risk 
Assessment  subcommittee  regarding 
matters  discussed  during  the 
December  i;-16,  1999  meeting. 
11:45  a.m.-12:D0  Noon:  Report  of  the 
Joint  ACRS/,  \CNW  Subcommittee— 
The  Committee  will  hear  a  report  on 
matters  discjssed  during  the  January 
13-14,  2000  meeting  of  the  Joint 
ACRS/ACNW  Subcommittee. 
1:00  p.m.-S.OO  p.m.:  NRC  Safety 
Research  Pn  tgram  Report  to  the 
Commission  (Open) — The  Committee 
will  discuss  the  proposed  final  report 
to  the  Conuaission  on  the  NRC  Safety 
Research  Program  and  related  matters. 
3:15  p.m.-3:3C  p.m.:  Reconciliation  of 
ACRS  Comi  xents  and 
Recommenc  ations  (Open) — The 
Conunittee  will  discuss  the  responses 
from  the  NP  C  Executive  Director  for 
Operations  I  EDO)  to  comments  and 
recommend  >Uons  included  in  recent 
ACRS  repor  s  and  letters.  The  EDO 
responses  aj  e  expected  to  be  made 
available  to  the  Committee  prior  to 
the  meeting 
3:30  p.m.-3:4i  p.m.:  Future  ACRS 
Activities  (C  pen)— The  Committee 
will  discuss  the  recommendations  of 
the  Plannin  5  and  Procedures 
Subcommit  ee  regarding  items 
proposed  far  consideration  by  the  full 
Committee  luring  futiu^  meetings. 
3:45  p.m.-4:3[  I  p.m.:  Report  of  the 
Planning  ai  d  Procedures 
Subcommit  ee  (Open) — The 
Committee  ivill  hear  a  report  of  the 
Planning  ai  d  Procedures 
Subcommit  ee  on  matters  related  to 
the  conduct  of  ACRS  business. 
4:30  p.m.-5:3  1  p.m.:  Break  and 
Preparatior  of  Draft  ACRS  Reports 
(Open) — Cc  gnizant  ACRS  members 
will  prepari  1  draft  reports  for 
consideration  by  the  full  Committee. 
5:30  p.m.-7:l  5  p.m.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  repo  ts. 


p  m. 
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as  time  and  availability  of  information 
permit. 

Procediues  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  28.  1999  (64  FR  52353).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy.  ACRS.  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 

Information  regarding  the  time  to  be 
set  aside  for  this  purpose  may  be 
obtained  by  contacting  Mr.  Sam 
Diuaiswamy  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  5  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
Mr.  Sam  Duraiswamy  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy  (telephone  301/415-7364). 
between  7:30  a.m.  and  4:15  p.m..  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensvire  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 


Dated:  January  5,  2000. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-608  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Sutxsommittee  Meeting  on 
Planning  and  Procedures 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
January  27-29.  2000,  Radisson  Suite 
Resort,  Cedarwood  #2  Room.  1201  Gulf 
Boulevard.  Clearwater.  Florida. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  January  27,  2000—8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss  issues 
related  to  PRA  quality,  including 
development  of  industrial  standards; 
use  of  importance  measures  in  risk- 
informing  10  CFR  Part  50;  impediments 
to  the  increased  use  of  risk-informed 
regulation;  technical  aspects  of  the 
revised  reactor  oversight  process, 
including  technical  adequacy  of  the 
current  and  proposed  performance 
indicators;  and  safety  culture. 

Friday,  January  28,  2000— «:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss  best 
estimate  computer  codes,  technical 
quality  of  codes,  and  how  they  are  used 
at  the  NRC.  It  will  also  discuss  industry 
views  of  ACRS  activities,  self- 
assessment  of  ACRS  performance  in  CY 
1999,  potential  operational  areas  for 
improved  effectiveness,  other  activities 
related  to  the  conduct  of  ACRS 
business,  and  proposed  response  to 
follow-up  questions  resulting  from  the 
ACRS  meeting  with  the  Commission  on 
November  4, 1999. 

Saturday,  January  29,  2000—8:30  a.m. 
Until  12:00  Noon 

The  Subcommittee  will  discuss  ACRS 
positions  on  PRA  issues,  technical 
adequacy  of  the  current  and  proposed 
performance  indicators  for  the  revised 
reactor  oversight  process,  and  potential 
futiue  ACRS  review  activities. 
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The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chciirman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  January  5,  2000. 

Howard  J.  Larson, 

Acting  Associate  Director  for  Technical 
Support.  ACRS/ACNW. 

(FR  Doc.  00-609  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  7590-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  10,  2000. 

An  open  meeting  will  be  held  on 
Wednesday,  January  12,  2000  at  10  a.m. 

Commissioner  Unger,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
January  12,  2000,  will  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Michael  J. 


Markowski  from  an  administrative  law 
judge's  initial  decision  barring  him  fi'om 
association  with  any  broker  or  dealer. 
For  further  information,  contact  David  J. 
Tess  at  (202)  942-0833. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  7,  2000. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-756  Filed  1-7-00;  3:54  p.m.) 

BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3069] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Wortcing  Group  on  Dangerous  Goods, 
Solid  Cargoes  and  Containers;  Meeting 
Notice 

The  Working  Group  on  Dangerous 
Goods,  Solid  Cargoes  and  Containers 
(DSC)  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  10  a.m.  on  Friday, 
January  21,  2000,  in  Room  6103,  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW,  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  Fifth 
Session  of  the  DSC  Subcommittee  of  the 
International  Maritime  Organization 
(IMO)  which  is  scheduled  for  February 
7-11,  2000,  at  the  IMO  Headquarters  in 
London. 

The  agenda  items  of  particular 
interest  are: 

a.  Amendment  30  to  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code,  its  Annexes  and  Supplements 
including  harmonization  of  the  IMDG 
Code  wiih  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  reformatting  of  the 
IMDG  Code,  and  implementation  of 
Annex  III  of  the  Marine  Pollution 
Convention  (MARPOL  73/78),  as 
amended. 

b.  Revision  of  the  Emergency 
Schedules  (EmS). 

c.  Review  of  the  Code  of  Safe  Practice 
for  Solid  Bulk  Cargoes  (BC  Code), 
including  evaluation  of  properties  of 
solid  bulk  cargoes. 

d.  Matters  Related  to  the  Cargo 
Securing  Manual. 

e.  Casualty  and  incident  reports  and 
analysis. 


f.  Implementation  of  IMO  instnunents 
and  training  requirements  for  cargo- 
related  matters. 

g.  Ventilation  requirements  for 
packaged  dangerous  goods. 

h.  Carriage  of  Calcium  Hypochlorite. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  E.P. 
Pfersich,  U.S.  Coast  Guard  (G-MSO-3), 
1  2100  Second  Street,  SW,  Washington, 
DC  20593-0001  or  by  calling  (202)  267- 
1577. 

Dated:  December  27,  1999. 

Stephen  M.  Miller,  ■ 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

IFR  Doc.  00-612  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4710-07-U 


DEPARTMENT  OF  TRANSPORTATION 

Amtrak  Reform  Council;  Notice  of 
Meeting 

AGENCY:  Amtrak  Reform  Council.  DOT. 
ACTION:  Notice  of  a  Special  Business 
Meeting  and  Press  Conference  regarding 
the  Annual  Report. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accoimtability 
Act  of  1997,  the  Amtrak  Reform  Council 
(ARC)  gives  notice  of  business  meeting 
of  the  Coimcil,  following  the  business 
meeting  there  will  be  a  press 
conference.  At  its  business  meeting  the 
Council  will  release  the  Annual  Report 
due  to  Congress  in  January  2000  and 
discuss  the  work  program  as  well  as  its 
schedule  of  meetings  and  events  for  the 
year  2000.  The  meeting  will  also 
consider  matters  raised  by  individual 
Council  members. 

DATES:  The  business  meeting  and  press 
conference  is  scheduled  for  Monday, 
January  24,  2000.  The  business  meeting 
will  be  from  9:00  a.m.  to  11:00  a.m.  and 
the  press  conference  will  be  from  11:00 
a.m.  to  12:00  noon.  Both  events  are 
opened  to  the  public. 
ADDRESSES:  The  business  meeting  and 
press  conference  will  held  in  the  Hyatt 
Regency  Washington  on  Capitol  Hill, 
400  New  Jersey  Ave.,  NW,  Washington, 
DC  20001,  located  in  the  Lexington/ 
Bunker  Hill  room,  telephone  (202)  737- 
1234.  Persons  in  need  of  special 
arrangements  should  contact  the  person 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'SuUivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061. 
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SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  ,  ^ct  of  1997  (ARAA),  as 
an  independent  commission,  to  evaluate 
Amtrak's  perfornance  and  to  make 
recommendatio:  is  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  im  jrovements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires  that  the  ARC  monitor 
cost  savings  resi  ilting  from  work  rules 
established  undpr  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  pr  )vide  an  armual  report 
to  Congress  thai  includes  an  assessment 
of  Amtrak's  pro  jress  on  the  resolution 
of  productivity  ssues;  and  that,  after 
two  years,  the  /  RC  has  the  authority  to 
determine  whet  ler  Amtrak  can  meet 
certain  financia  goals  specified  under 
the  ARAA  and,  if  not,  to  notify  the 
President  and  tlie  Congress. 

The  ARAA  pi  ovides  that  the  ARC 
consists  of  eleviin  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominat(  sd  by  the  President  and 
Congressional  1  saders.  Each  member  is 
to  serve  a  five-y  ear  term. 

Issued  in  Wash  ngton,  DC,  January  5.  2000. 
Thomas  A.  Till, 
Executive  Directc  r. 

[FR  Doc.  00-550  •iled  1-10-00;  8:45  am] 
WLUNQ  CODE  4910-  »-P 


DEPARTMENT 


OF  TRANSPORTATION 


Federal  Aviatk  n  Administration 

Proposed  Advl  sory  Circular  25-XX, 
Transport  Airplane  Propulsion  Engine 
and  Auxiliary  l^ower  Unit  Installation 
Certification  Handbook— The 
Propulsion  Mega  AC 

AGENCY:  Federil  Aviation 
Administratioij  (FAA),  DOT. 
ACTION:  Withdijavi/al  of  notice  of 
availability  of  Proposed  advisory 
circular. 


SUMMARY 

previously-i 
of  proposed 
XX,  "Transpor 
Engine  and 
Installation 
The  Propulsio 
previously 
and  requested 
proposed  AC. 
to  provide 
guidance  on 
Administrator 
with  the  type 
for  propulsion 
power  unit  (A 
apply  to 
The  FAA  is  w 


ThisI  action  withdraws  a 

notice  of  availability 
A(^visory  Circular  (AC)  25- 

Airplane  Propulsion 
Autciliary  Power  Unit 
ification  Handbook — 
Mega  AC."  The  FAA 

need  the  availability  of 
jublic  comments  on  that 
'he  intent  of  the  AC  was 
one|consolidated  source  of 
lods  acceptable  to  the 
for  showing  compliance 
( ertification  requirements 
systems  and  auxiliary 
U)  installations  as  they 
transport  category  airplanes, 
thdrawing  the  proposal  at 


Cet 


aniou 


this  time  to  allow  the  majority  of  the, 
affected  public  time  to  concentrate  their 
resources  towards  concluding  the 
harmonization  of  international  aviation 
standards,  which  the  FAA  considers  a 
higher  priority.  The  FAA  intends  to  re- 
issue the  notice  at  a  later  time. 
ADDRESSES:  Send  comments  to  Steve 
Happenny,  Propulsion/Mechanical 
Systems  Branch,  ANM-112,  Transport 
Airplane  Directorate,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055^056. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
DeMarco,  Program  Management  Branch, 
ANM-114,  Transport  Airplane 
Directorate,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055^056; 
telephone  (425)  227-1313;  fax  (425) 
227-1320. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Original  Proposal 

On  September  23,  1999,  the  FAA 
issued  a  notice  of  availability  and 
request  for  comments  on  proposed 
Advisory  Circular  (AC)  25-XX, 
"Transport  Airplane  Propulsion  Engine 
and  Auxiliary  Power  Unit  Installation 
Certification  Handbook— The 
Propulsion  Mega  AC."  The  notice  was 
published  in  the  Federal  Register  on 
September  30,  1999  (64  FR  52819).  The 
FAA  initiated  the  proposed  AC  in 
response  to  requests  by  the  affected 
aviation  industry  that  the  FAA  provide 
one  comprehensive  source  of  FAA 
policy  and  guidance  on  various  methods 
acceptable  to  the  FAA  Administrator  for 
showing  compliance  with  the  type 
certification  requirements  for 
propulsion  systems  cuid  auxiliary  power 
unit  (APU)  installations  on  transport 
category  airplanes.  The  public  was 
provided  until  December  29, 1999,  to 
submit  comments  on  the  proposed 
document. 

Requests  from  the  Affected  Public 

Since  issuance  of  the  notice,  the  FAA 
has  received  numerous  requests  from 
representatives  of  the  affected  industry 
and  non-U.S.  civil  aviation  authorities, 
asking  that  the  FAA  withhold  further 
action  on  the  proposed  Propulsion  Mega 
AC. 

These  representatives  have  stated  that 
many  in  industry  who  will  be  most 
affected  by  the  AC  are  members  of 
Working  Groups  under  the  aegis  of  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  Currently,  these 
ARAC  Working  Groups  will  be  focusing 
their  resources  on  expediting  the  final 
harmonization  of  14  CFR  part  25  rules 
and  the  Em-opean  Joint  Aviation 
Requirements  (JAR)-25.  The  FAA  has 


encouraged  ARAC  to  give  this  final 
harmonization  effort  its  highest  priority, 
thus  increasing  the  workload  of  the 
same  parties  that  normally  would  be 
reviewing  the  proposed  Propulsion 
Mega  AC.  This  will  leave  little  time  or 
resources  for  those  parties  to  provide  an 
adequate,  thorough  review  of  the 
proposed  AC  before  the  comment 
deadline. 

Additionally,  these  representatives 
indicate  that  new  recommendations  to 
the  FAA  may  come  out  of  ARAC  as  a 
result  of  the  activities  of  these  Working 
Groups,  and  those  recommendations 
(and  subsequent  rulemaking)  may  affect 
the  form  and  content  of  part  of  the 
proposed  AC. 


Withdrawal  of  the  Notice 

The  FAA  has  reviewed  and 
considered  these  requests  from  the 
affected  public,  and  has  determined  that 
a  temporary  withdrawal  of  the  notice  of 
proposed  advisory  circular  and 
suspension  of  the  public  comment 
period  is  appropriate  at  this  time.  The 
FAA  has  placed  high  priority  on 
completing  the  regulatory 
harmonization  effort  in  a  timely 
manner,  and  expects  the  affected 
industry's  resoiu-ces  (via  ARAC)  to  be 
directed  primarily  towards  that  goal. 
Once  the  harmonization  effort  has 
concluded,  however,  the  FAA  plans  to 
re-issue  the  notice  and  re-open  the 
period  for  public  comment. 

When  formally  re-issued,  the  draft  AC 
likely  will  not  be  substantially  changed 
from  its  current  form.  In  fact, 
approximately  99%  of  the  draft  AC  is 
comprised  of  the  text  of  current 
regulations,  historical  background, 
advisory  circular  material,  and  long- 
standing accepted  FAA  policy.  (The 
remaining  1%  is  new  policy  and 
advisory  material  not  previously 
released  formally  to  the  public.)  All  of 
that  ciurently-existing  material  can  be 
found  in  other  documents  that  have 
been: 

•  Available  to  the  public  for  some 

time,  and 

•  Used  by  applicants  in 
demonstrating  compliance  with  the 
pertinent  regulations,  and 

•  Used  by  the  FAA  in  finding 
compliance  with  regulations. 

Those  documents  remain  valid  in 
their  current  form. 

Note:  The  FAA  will  continue  to  provide 
resources  to  further  modify  the  draft  AC  and 
subsequent  draft  versions  will  be  available  on 
the  Internet  at  bttp://www.faa.gov/avr/air/ 
airhome.htm,  at  the  link  titled  "Draft  AG's" 
under  the  "Available  Documents"  drop- 
down menu.  The  public  can  continue  to  refer 
to  this  draft  document  as  a  consolidated 
source  reference  for  currently-existing 
material. 
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Because  the  proposed  AC  likely  will 
not  change  significantly  before  it  is  re-.^ 
issued,  and  because  of  the  time  already 
allotted  to  the  public  for  review  of  the 
proposal,  the  FAA  intends  to  provide  a 
shortened  period  for  public  comment 
when  the  notice  is  re-issued. 

Issued  in  Renton,  Washington,  on  January 
5,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Aiqilane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-580  Filed  1-10-00;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Tulsa  international  Airport, 
Tulsa,  Oklahoma 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Tulsa 
Airports  Improvement  Trust  for  Tulsa 
International  Airport  imder  the 
provisions  of  Title  49,  USC,  Chapter  475 
and  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  June  16.  1999,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Tulsa  Airports 
Improvement  Trust  for  Tulsa 
International  Airport  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  December  9, 1999,  the 
Administrator  approved  the  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Tulsa 
International  Airport  noise 
compatibility  program  is  December  9, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  L.  Tandy,  Department  of 
Transportation,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas,  76137, 
(817)  222-5635.  Documents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Tulsa 
International  Airport,  effective 
December  9,  1999. 


Under  Title  49  USC.  section  47504 
(hereinafter  referred  to  as  "Title  49"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  Title  49  requires  such  programs 
to  be  developed  in  considtation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  wdth  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  Title  49  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measuires  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompataible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  luidue  biuden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
viblate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measiues  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 


required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measiues  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Fort  Worth,  Texas. 

The  Tulsa  Airports  Improvement 
Trust  submitted  to  the  FAA  on  May  26, 
1999,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  May  18, 
1995  through  May  26,  1999.  The  Tulsa 
International  Airport  Noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  Jime  16,  1999.  Nodce 
of  this  determination  was  published  in 
the  Federal  Register  on  June  30,  1999. 

The  FAR  Part  150  Study  for  Tulsa 
International  Airport  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jiuisdictions 
from  the  date  of  study  completion  to  the 
year  2002.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Title  49.  The  FAA  began  its 
review  of  the  program  on  June  16,  1999 
and  was  required  by  a  provision  of  the 
Act  to  approve  or  disapprove  the 
program  within  180  days  (other  than  the 
use  of  new  flight  procedures  for  noise 
control).  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
seven  proposed  actions  for  noise 
midgation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  Title  49  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
December  9,  1999. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements:  (1) 
Continue  airport's  existing  noise 
concern/citizen  liaison  program,  (2) 
update  and  review  the  FAA  part  150 
study,  (3)  volimtary  acquisition  of 
residences,  (4)  voluntary  sound 
attenuation  of  homes  and  churches,  (5) 
voluntary  purchase  of  avigation 
easements,  (6)  voluntary  sales  assistance 
with  avigation  easement,  and  (7)  noise 
monitoring. 
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determinations  are  set  forth  in 
Recoi  d  of  Approval  endorsed 
Adminis  rator  on  December  9, 
Recoid  of  Approval,  as  well 
on  materials  and  the 
_  the  submittal, 
he  FAA  office  listed 
administrative  offices 
Aiiborts  Improvement 
International  Airport 
lox  58138,  Tulsa, 


These 
detail  in  a 
by  the 
1999.  The 
as  other  evaluat 
documents 
are  available  at 
above  and  at  th( 
of  the  Tulsa 
Trust,  Tulsa 
Terminal,  P.O. 
Oklahoma  7415JB 

Issued  in  Fort  Worth.  Texas,  December  23. 
1999. 

Joseph  G.  Washii^o 
Acting  Manager. . 
[FR  Doc.  00-581 
BILLING  CODE  4910-  3-M 
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OF  TRANSPORTATION 


Federal  Aviation  Administration 

Index  of  Admir|strator'8  Decisions  and 
Orders  of  Civil  Penalty  Actions; 
Publication      . 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  i  >f  publication. 


This 


SUMMARY 
required 
index  of  the 
and  orders  in 
publication  re 
ending  on 
publication 
compliance  wi 
requirements 


aotice  constitutes  the 
quarterly  publication  of  an 
Aqministrator's  decisions 
1  penalty  cases.  This 
p  resents  the  quarter 
31,1999.  This 
that  the  agency  is  in 
statutory  indexing 


Dece  mber 
ens  ures 


Ih: 


Lit  gati 


FOR  FURTHER 
James  S 
Counsel  for 
Federal  Aviation 
7th  Street,  SW 
Washington, 
366-4118 


IN  ^RMATION  CONTACT: 

Dillmin,  Assistannt  Chief 
ion  (AGC-400), 
Administration,  400 
Suite  PL  200-A, 
20590:  telephone  (202) 


d: 


SUPPLEMENTARY 


Administrative 
Federal  agencii  s 
available  for 
copying  currenjt 
identifying  inf(  irmat 
materials  requi  red 
or  published, 
notice  issued 
published  in 
FR  29148;  July 
cinnounced  the 
several  indexei 
provide  identil  ying 
the  decisions 
Administrator 
penalty 
rules  of  practic  e 


pi  blic 


on 
tie 


and 


assessi  nent 


INFORMATION:  The 
Pnocedure  Act  requires 
to  maintain  and  make 

inspection  and 
indexes  containing 
ion  regarding 
to  be  made  available 
U.S.C.  552(a)(2).  In  a 
July  11,  1990,  and 
Federal  Register  (55 
17,  1990).  the  FAA 
public  availability  of 
and  summaries  that 
information  about 
orders  issued  by  the 
under  the  FAA's  civil 
authority  and  the 
governing  hearings  and 


appeals  of  civil  penalty  actions.  14  CFR 
Part  13.  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
cimiulative  subject-matter  index  and 
digests  organized  by  order  number.  The 
indexes  are  published  on  a  quarterly 
basis  (i.e.,  January,  April,  July,  and 
October). 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30,  1990.  55  FR 
45984;  October  31,  1990.  The  FAA 
announced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cumulatively  and  that  the 
order  number  index  would  be  non- 
ciunulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penalty  decisions 
for  the  previous  year.  58  FR  5044;  1/19/ 
93. 

The  previous  quarterly  publications  of 
these  indexes  have  appeared  in  the 
Federal  Register  as  follows: 


Dates  of  quarter 


11/1/89-9/30/90  . 
10/1/90-12/31/90 
1/1/91-3/31/91  ... 
4/1/91-6/30/91  ... 
7/1/91-9/30/91  ... 
10/1/91-12/31/91 
1/1/92-3/31/92  ... 
4/1/92-6/30/92  ... 
7/1/92-9/30/92  ... 
10/1/92-12/31/92 
1/1/93-3/31/93  ... 
4/1/93-6/30/93  ... 
7/1/93-9/30/93  ... 
10/1/93-12/31/93 
1/1/94-3/31/94  ... 
4/1/94-6/30/94  ... 
7/1/94-12/31/94  . 
1/1/95-3/31/95  ... 
4/1/95-6/30/95  ... 
7/1/95-9/30/95  ... 
10/1/95-12/31/95 
1/1/96-3/31/96  ... 
4/1/96-6/30/96  ... 
7/1/96-9/30/96  ... 
10/1/96-12/31/96 
1/1/97-3/31/97  ... 
4/1/97-6/30/97  ... 
7/1/97-9/30/97  ... 
10/1/97-12/31/97 
1/1/98-3/31/98  ... 
4/1/98-6/30/98  ... 
7/1/98-9/30/98  ... 
10/1/98-12/31/98 
1/1/99-3/31/99  ... 
4/1/99-6/30/99  ... 


Federal  Register 
publication 


55  FR  45984;  10/31/90. 

56  FR  44886;  2/6/91 . 
56  FR  20250;  5/2/91. 
56  FR  31984;  7/12/91. 

56  FR  51735;  10/15/91. 

57  FR  2299;  1/21/92. 
57  FR  12359;  4/9/92. 
57  FR  32825;  7/23/92. 

57  FR  48255;  10/22/92. 

58  FR  5044;  1/19/93. 
58  FR  21199;  4/19/93. 
58  FR  42120;  8/6/93. 

58  FR  58218;  10/29/93. 

59  FR  5466;  2/4/94. 
59  FR  22196;  4/29/94. 

59  FR  39618;  8/3/94. 

60  FR  4454;  1/23/95. 
60  FR  19318;  4/17/95. 
60  FR  36854;  7/18/95. 

60  FR  53228;  10/12/95. 

61  FR  1972;  1/24/96. 
61  FR  16955;  4/18/96. 
61  FR  37526;  7/18/96. 

61  FR  54833;  10/22/96. 

62  FR  2434;  1/16/97. 
62  FR  24533;  5/2/97. 
62  FR  38339;  7/17/97. 

62  FR  53856;  10/16/97. 

63  FR  3373;  1/22/98. 
63  FR  19559;  4/20/98. 
63  FR  37914;  7/14/98. 

63  FR  57729;  10/28/98. 

64  FR  1855;  1/12/99. 
64  FR  24690;  5/7/99. 
64  FR  43236;  8/9/99. 


Dates  of  quarter 

Federal  Register 
publication 

7/1/99-9/30/99  

64  FR  58879;  11/1/99. 

The  civil  penalty  decisions  and 
orders,  and  the  indexes  and  digests  are 
available  in  FAA  offices.  Also,  the 
Administrator's  civil  penalty  decisions 
have  been  published  by  commercial 
publishers  (Hawkins  Publishing 
Company  and  Clark  Boardman 
Callaghan)  and  are  available  on 
computer  on-line  services  (Westlaw, 
LEXIS,  CompuServe  and  FedWorld). 

A  list  of  the  addresses  of  the  FAA 
offices  where  the  civil  penalty  decisions 
may  be  reviewed  and  information 
regarding  these  commercial  publications 
and  computer  databases  are  provided  at 
the  end  of  the  notice.  Information 
regarding  tlie  accessibility  of  materials 
filed  in  recently  initiated  civil  penalty 
cases  in  FAA  civil  penalty  cases  at  the 
DOT  Docket  and  over  the  Internet  also 
appears  at  the  end  of  this  notice. 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index  for  1 999 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
January  1,  1999,  to  December  31.  1999.) 
99-1 — American  Airlines 

3/2/99  CP95SW0195  et  seq. 
99-2 — Oxygen  Systems,  Inc. 

3/4/99  CP97SO0071 
99-3 — Clarence  L.  Justice 

6/11/99  CP98WP0055 

DMS  No.  FAA-1998-4751 
99-4 — Warbelow's  Air  Ventures 

7/1/99  CP97AL0012 
99-5 — Africa  Air  Corp. 

8/31/99  CP96EA0044 
99-6 — James  K.  Squire 

8/31/99  CP97WP0007 
99-7 — Premier  Jets 

8/31/99  CP97NM0005 
99-8 — Michael  McDermott 

8/31/99  CP98WP0055 
99-9 — Lifeflite  Medical  Air  Transport 

8/31/99  CP98WP0062 
99-10 — Azteca  Aviation 

8/31/99  CP97SW0024,  CP98SW0015 
99-11 — Evergreen  Helicopters 

8/31/99  CP97AL0001 
99-12 — Trans  World  Airlines,  Inc. 

10/7/99  CP97SO0016,  CP97SO0017 
99-13 — Falcon  Air  Express,  Inc. 

12/22/99  CP97SO0073 
99-14 — Alika  Aviation,  Inc. 

12/22/99  CP97WP0045 
99-15 — Blue  Ridge  Airfines 

12/22/99  CP97NM0024 
99-16 — Sharon  Dorfman 

12/22/99  CP98SW0005 
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Qvil  Penalty  Actions — Orders  Issued  by  the  Administrator 

Subject  Matter  Index 
(Current  as  of  December  31,  1999.) 


Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing 91_11  Continental  Airlines;  92-29  Hageland. 

Credibility  findings  90_2l   Carroll;  92-3  Park;  93-17  Metcalf;  94-3   Valley  Air;  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 
,  98-18  General  Aviation;  99-6  Squire. 

Default  Judgment 91_n   Continental  Airlines;-  92-47  Cornwall;  94-8  Nunez;  94-22 

Harkins;  94-28  Toyota;  95-10  Diamond;  97-28  Continental  Air- 
lines;  97-33  Rawlings;  98-13  Air  St.  Thomas. 

Discovery  89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter;  93-10  Costello. 

Expert  Testimony  94_2i  Sweeney. 

Granting  extensions  of  time 90-27  Gabbert. 

Hearing  location  92-50  Cullop. 

Hearing  request 93_12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 

Rayner. 

Initial  Decision  92_i  Costello;  92-32  Bamhill. 

Lateness  of 97_31  Sanford  Air. 

Should  include  requirement  to  file  appeal  brief  98-5  Squire. 

Jurisdiction: 

^"^"^^^y : •• •■ 90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  BamhiU. 

After  issuance  of  order  assessing  civil  penalty 94-37  Houston;  95-19  Rayner;  97-33  Rawlings. 

When  complaint  is  withdrawn  94-39  Kirola. 

Motion  for  Decision 92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment:  93-11  Merkley; 

96-24  Horizon;  98-20  Koenig. 
No  authonty  to  extend  due  date  for  late  Answer  without  show-    95-28  Atlantic  World  Airways;  97-18  Robinson;  98-4  Larry's  Flyinc 
ing  of  good  cause.  (See  also  Answer).  Service. 

Notice  of  Hearing  92-31  Eaddy. 

Regulate  proceedings  97-20  Werle. 

Sanction  9O-37  Northwest  Airlines;  91-54  Alaska  Airlines;  94-22  Harkins; 

94-28  Toyota. 

Service  of  law  judges  by  parties 97-18  Robinson. 

Vacate  initial  decision 90-20  Degenhardt;  92-32  Bamhill;  95-6  Sutton. 

Aenal  Photography  95_25  Conquest  Helicopters. 

Agency  Attorney 93_13  Medel. 

Air  Carrier/Aircraft  Operator: 

Agent/independent  contractor  of  92-70  USAir. 

Careless  or  Reckless  92-48  &  92-70  USAir;  93-18  Westair  Commuter. 

Dutyofcareisnon-delegable  r.-. 92-70  USAir;  96-16  Westair  Commuter;  9&-24  Horizon;  97-8  Pa- 
cific Av.  d/b/a  Inter-Island  Helicopters;  99-12  TWA. 
Employee  93_18  Westair  Commuter;  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters; 99-12  TWA;  99-14  Alika  Aviation. 

Ground  Security  Coordinator,  Failure  to  provide  96-16  WestAir  Commuter. 

Intoxicated  Passenger: 

Allowing  to  board  98-11  TWA. 

Serving  alcohol  to  98-11  TWA. 

Liability  for  acts/omissions  of  employees  in  the  scope  of  em-     98-11  TWA,  99-12  TWA;  99-14  Alika. 
ployment. 

Use  of  unqualified  pilot 99-15  Blue  Ridge. 

Aircraft  Maintenance  (See  also  Airworthiness,  Maintenance  Manual): 

Generally 90-11  Thunderbird  Accessories;  91-8  Watts  Agricultural  Aviation; 

93-36  &  94-3  Valley  Air;  94-38  Bohan;  95-11  Horizon;  96-3 
America  West  Airlines;  97-6  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters; 97-9  Alphin;  97-10  Alphin;  97-11  Hampton;  97-30 
Emery  Woridwide  Airlines;  97-31  Sanford  Air;  98-18  General 
Aviation;  99-5  Africa  Air. 

Acceptable  methods,  techniques,  and  practices  96-3  America  West  Airlines. 

After  certificate  revocation  92-73  Wyatt. 

Airworthiness  Directive,  compliance  with  96-18  Kilrain;  97-9  Alphin. 

Inspection  96-18  Kilrain;  97-10  Alphin;  99-14  Alika  Aviation. 

Major  alterations:  Failed  to  prove  99-5  Africa  Air. 

Major/minor  repairs  96-3  America  West  Airiines. 

Minimum  Equipment  Ust  (MEL)  94-38  Bohan;  95-11  Horizon;  97-11  Hampton;  97-21  Delta;  97-30 

Emer  Worldwide  Airlines. 
Aircraft  Records: 

Aircraft  Operation  91-8  Watts  Agricultural  Aviation. 

Flight  and  Duty  Time , 96-4  South  Aero. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse:  97-30  Emery 

Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General  Aviation. 
"Yellow  tags"  91_8  Watts  Agricultural  Aviation. 
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135  operator. 

ion  

Rfeckless  • 
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Follow  ATC 


.imitations 

Records  
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Low  Flight 

Owner's  Responsibility 

Pilot  


See  and  Avo 
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Air  Carrier 


or  Part  135  operation 
(AOA): 
R  ssponsibilities  
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Airport  Opei  ator  Responsibilities 


Badge  DispU  y  ... 
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Exclusive  Ai  eas 


Airport  Security 
Compliance 


Program  (ASP): 
(vith  


Responsibili 


Air  Traffic 
Error  as  mi 
Error  as  exo 
Ground  Con 
Local  Contn  1 
Tapes  &  Tra  iscripts 
Airworthine  !s 
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Federal  Register /Vol.  65.  No.  7 /Tuesday,  January  11,  2000 /Notices 


les 


Contrbl  (ATC): 

tijating  factor  .. 
erating  factor 
rol 


extent  due  date  for  late  answer  unless  good  cause 


number  paragraph  in  the  complaint  required 
f  answer  .../ 


ot  at  issue  once  hearing  held  

tes  

Filing;  Timeliness;  Mailing  Rule): 


Appeal  Brief 


Appeal  disi  lissed  as  premature 

Apeal  dism  ssed  as  moot  after  complaint  withdrawn 


99-11  Evergreen  Helicopters. 

92-49  Richardson  &  Shimp. 

91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  92^7  Cornwall;  93-17  Metcalf;  93-29  Sweeney;  96-17 

Fenner. 
93-11  Merkley. 
99-7  Premier  Jets. 
91-12  &  91-31  Terry  &  Menne;  92-«  Watkins;  92-49  Richardson  & 

Shimp. 
92-47  Cornwall;  93-17  Metcalf. 
96-17  Fenner. 
91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  93-17  Metcalf. 
93-29  Sweeney. 
99-15  Blue  Ridge. 

90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 
Lines. 

90-19  Continental  Airlines:  91-4  [Airport  Operator);  91-18  (Airport 
Operator);  91-40  [Airport  Operator];  91-41  [Airport  Operator);  91- 
58  [Airport  Operator);  96-1  [Airport  Operator);  98-7  LAX. 

91-4  [Airport  Operator);  91-33  Delta  Air  Lines;  99-1  American  Air- 
lines. 

90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 
Operator). 

90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 
Operator);  98-7  LAX. 

91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 
Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator);  94- 
1  Delta  Air  Lines;  96-1  [Airport  Operator);  97-23  Detroit  Metro- 
politan; 98-7  LAX;  Airport  Operator. 

90-12  Continental  Airlines,  91-4  (Airport  Operator);  91-18  [Airport 
Operator);  91-40  [Airport  Operator);  91-41  [Airport  Operator);  91- 
58  [Airport  Operator);  96-1  (Airport  Operator);  97-23  Detroit  Met- 
ropolitan. 

91-12  &  91-31  Terry  &  Menne. 

91-12  &  91-31  Terry  &  Menne;  92-40  Wendt. 

91-12  Terry  &  Menne;  93-18  Westair  Commuter. 

91-12  Terry  &  Menne. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-^8  & 
92-70  US  Air;  94-2  Woodhouse;  95-11  Horizon;  96-3  America 
West  Airlines;  96-18  Kilrain;  94-25  USAir;  97-8  Pacific  Av.  dfb/a 
Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton;  97-21  Delta;  97-30  Emery  Worldwide  Airlines;  97-32 
Florida  Propeller;  98-18  General  Aviation;  99-14  Alika  Aviation. 

90-25  Gabbert. 

95-28  Atlantic  World  Airways;  97-18  Robinson;  97-33  Rawlings; 
98-4  Larry's  Flying  Service. 

98-21  Blankson. 

90-3  Metz;  90-15  Playter;  92-32  Barnhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic  World 
Airways;  97-18  Robinson;  97-19  Missirlian;  97-33  Rawlings;  97- 
38  Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-13  Air  St. 
Thomas;  99-8  McDermott;  99-9  Lifefiite  Medical  Air  Transport; 
99-16  Dorfman. 

99-16  Dorfman. 

92-32  Barnhill;  92-75  Beck;  97-19  Missirlian. 

89-4  Metz;  91^5  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 
Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez;  95-13 
Kilrain. 

92-3  Park;  93/5  Wendt;  93-6  Westair  Commuter;  93-28  Strohl;  94-4 
Northwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton;  97-22  San- 
ford  Air;  97-34  Continental  Airlines;  97-38  Air  St.  Thomas;  98- 
18  General  Aviation;  99-11  Evergreen  Helicopter. 

95-19  Rayner. 

92-9  Griffin. 
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Appellate  arguments  92-70  USAir. 

Court  of  Appeals,  appeal  to  (See  Federal  Courts) 

Good  Cause  for  Late-Filed  Briefer  Notice  of  Appeal  90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 

91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
92-39  Beck;  92-41  Moore  &  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen; 
93-27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse; 
95-25  Conquest,  97-6  WRA  Inc.;  97-7  Stalling;  97-28  Conti- 
nental; 97-38  Air  St.  Thomas;  98-1  V.  Taylor;  98-13  Air  St. 
Thomas;  99—4  Warbelow's  Air  Ventures. 

Informal  Conference:  Conduct  of,  not  on  appeal  99-14  Alika  Aviation. 

Motion  to  Vacate  construed  as  a  brief  91-11  Continental  Airlines. 

Perfecting  an  Appeal,  generally  92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez;  95-13 

Kilrain;  96-5  Alphin  Aircraft;  98-20  Koenig. 

Extension  of  Time  for  (good  cause  for)  89-8  Thunderbird  Accessories;  91-26  Britt  Airways;  91-32  Bargen; 

91-50  Costello;  93-2  &  93-3  Wendt;  93-24  Steel  City  Aviation; 
93-32  Nunez;  98-5  Squire;  98-15  Squire:  93-3  Justice;  99-4 
Warbelow's  Air  Ventures. 

Failure  to  89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories;  90- 

35  P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-^3,  91^4,  91-46  &  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien;  92-56 
Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-8  Nunez;  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation;  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page;  94-26  French  Aircraft;  94-34  American 
International  Airways;  94-35  American  International  Airways; 
94-36  American  International  Airways;  95—4  Hanson;  95-22  & 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center;  96-13  Winslow;  97- 
3  [Airport  Operator],  97-6  WRA,  Inc.;  97-15  Houston  &  Johnson 
County;  97-35  Gordon  Air  Services;  97-36  Avcon;  97-37  Roush; 
98-10  Rawlings;  99-2  Oxygen  Systems. 

Notice  of  appeal  construed  as  appeal  brief 92-39   Beck;   94-15   Columna;   95-9   Woodhouse;   95-23   Atlantic 

World  Airways;  96-20  Missirlian;  97-2  Sariford  Air;  98-5  Squire; 
98-17  Blue  Ridge  Airlines;  98-23" Instead  Balloon  Services;  99-3 
Justice;  99-8  McDermott. 

What  Constitutes  90-4  Metz;  90-27  Gabbert;  91^5  Park:  92-7  West;  92-17  Giuffrida; 

92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  World  Airways;  96-20 
Missirlian;  97-2  Sanford  Air. 


Service  of  brief: 

Fail  to  serve  other  party  .... 
Timeliness  of  Notice  of  Appeal 


92-17  Giufft-ida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe; 
93-27  Simmons;  95-2  Meronek;  95-9  Woodhouse;  95-15  Alphin 
Aviation;  96-14  Midtown  Neon  Sign  Corp.;  97-7  &  97-17  Stal- 
lings;  97-28  Continential;  97-38  Air  St.  Thomas;  98-1  V.  Taylor; 
98-13  Air  St.  Thomas;  98-16  BHie  Ridge  Airiines;  98-17  Blue 
Ridge  Airlines;  98-21  Blankson. 
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Withdrawal  o 


Assault  (See  also 

"Attempt"  

Attorney  Conduct 
Attorney  Fees  (S' 
Aviation  Safety 
Baggage  Matchin{ 
Balloon  (Hot  Air) 

Bankruptcy  

Battery  (See  also 
Certificates  and 

Surrender  w 
Civil  Air  Securit) 


R  sport 


Civil  Penalty 

Closing  Argument 

Collateral  Estoppel 

Complaint: 

Complainant 
No  Timely 
Partial 
Staleness  (S( 
Statute  of  Li 
Timeliness  o 
Withdrawal 

Compliance  & 
(FAA  Order 


Compliance/  enforcement 
Sanction  Guidance 

Concealment  of 
Consolidation  o 
Constitutionality 


tio  I 
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Jattery,  and  Passenger  Misconduct) 


Obstreperous  or  Disruptive 
EAJA) 

ing  System 


\ssault  and  Passenger  Misconduct)  

/  uthorizations: 
1  en  revoked  

National  Airport  Inspection  Program  (CASNAIP) 


Amfcunt  (See  Sanction) 

(See  Final  Oral  Argument) 


89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman; 
90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander;  90-30 
Steidinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter 
Airlines;  91-1  Nestor;  91-5  Jones;  91-6  Lowery;  91-13  Kreamer; 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
lines; 91-25  Sanders;  91-27  Delta  Airlines;  91-28  Continental 
Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Vereen;  91-39  America  West;  91^2  Pony  Ex- 
press; 91^9  Shields;  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
Griffin;  91-60  Brinton;  92-2  Koller;  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg; 
92-22,  93-23,  92-24,  92-25,  92-26.  &  92-28  Delta  Air  Lines;  92- 
33  Port  Authority  of  NY  &  NJ;  92-42  Jayson;  92-43  Delta  Air 
Lines;  92-44  Owens;  92-53  Humble;  92-54  &  92-55  Northwest 
Airlines;  92-60  Costello;  92-61  Romerdahl;  92-62  USAir;  92-63 
Schaefer;  92-64  &  92-65  Delta  Air  Lines;  92-66  Sabre  Associates 
&  Moore;  92-79  Delta  Air  Lines;  93-1  Powell  &  Co.;  93-4  Harrah; 
93-14  Fenske;  93-15  Brown;  93-21  Deha  Air  Lines;  93-22 
Yannotone;  93-26  Delta  Air  Lines;  93-33  HPH  Aviation;  94-9  B  & 
G  Instruments;  94-10  Boyle;  94-11  Pan  American  Airways;  94-13 
Boyle;  94-14  B  &  G  Instruments;  94-16  Ford;  94-33  Trans  World 
Airlines;  94-41  Dewey  Towner;  94-42  Taylor;  95-1  Diamond 
Aviation;  95-3  Delta  Air  Lines;  95-5  Araya;  95-6  Sutton;  95-7 
Empire  Airlines;  95-20  USAir;  95-21  Faisca;  95-24  Delta  Air 
Lines;  96-7  Delta  Air  Lines;  96-8  Empire  Airlines;  96-10  USAir; 
96-11  USAir;  96-12  USAir;  96-21  Houseal;  97-4  [Airport  Oper- 
ator]; 97-5  WestAir;  97-25  Martin  &  Jaworski;  97-26  Delta  Air 
Lines;  97-27  Lock  Haven;  97-39  Delta  Air  Lines;  98-9  Conti- 
nental Express. 

96-6  Ignatov;  97-12  Mayer;  99-16  Dorfman. 

89-5  Schultz. 

94-39  Kirola. 

90-39  Hart;  91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

98-6  Continental;  99-12  TWA. 

94-2  Woodhouse. 

91-2  Continental  Airlines. 

99-6  Ignatov;  97-12  Mayer;  99-16  Dorfman. 

92-73  Wyatt. 

91^  [Airport  Operator];  91-18  [Airport  Operator];  91-40  (Airport 
Operator];  91-41  [Airport  Operator];  91-58  [Airport  Operator]. 


91-8  Watts  Agricultural  Aviation. 


Dismi  ssal/Full 


Bound  By 90-10  Webb;  91-53  Koller. 

Answer  to  (See  Answer)  „  ,         .       .  • 

Sanction  94-19  Pony  Express;  94-^0  Polynesian  Airways. 

!  Stale  Complaint  Rule) 

litations  (See  Statute  of  Limitations)  .,    ,  ,         ,  ,t      .u   r,^   ■= /-      . 

complaint  91-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant. 

f  ".!!!.'!"!!"".! 94-39  Klrola;  95-6  Sutton. 

^1?o'.''2l5a3Ar.^.'^^.'": 89-5  Schultz;  89-6  American.  Airlines;  91-38  Esau;  92-5  Delta  Air 

Lines. 

=u.c...  Bulletin  92-3 96-16  [Air  Carrier].  „„  „  k,  ^u       .*i- 

.pajjje  89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  Delta  Air  Lines;  98-18  General  Aviation. 

1  Veapons  (See  Weapons  Violations).  ,  .... 

f  (^3535  90-12,  90-18  &  90-19  Continental  Airlines. 

of  ReRuiations  (See  also  Double  Jeopardy)  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 

*  tinental  Airlines;  90-37  Northwest  Airlines;  96-1  [Airport  Oper- 

ator]: 96-25  USAir;  97-16  Mauna  Kea;  97-34  Continental  Air- 
lines; 98-6  Continental  Airlines;  98-11  TWA:  99-1  America;  99- 
12  TWA. 

Hearing  90-25  Gabbert;  92-29  Haggland. 

(See  Sanction) 


Continuance  of 
Corrective  Act 
Counsel: 

Leave  to  wit  idraw 

No  right  to  i  ssigned  counsel  (See  Due  Process) 
Credibility  of  Witnesses 

Generally 


97-24  Gordon. 

95-25  Conquest  Helicopters;  95-26  Hereth;  97-32  Florida  Propeller. 
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Bias 97-9  Alphin. 

Defer  to  ALJ  determination  of  90-21    Carroll;   92-3   Park;   93-17   Metcalf;   95-26   Hereth;   97-20 

Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 

_  ,^       ,  98-11  TWA;  98-18  General  Aviation;  99-6  Squire. 

Experts:  {See  also  Witness)  90-27  Gabbert;  93-17  Metcalf;  96-3  America  West  Airlines. 

Impeachment  94_4  Northwest  Aircraft  Rental. 

Reliability  of  Identification  by  eyewitnesses 97-20  Werle. 

De  facto  answer  92-32  Bamhill. 

Delay  in  initiating  action  90-21  Carroll. 

Deliberative  Process  Privilege 89-6  American  Airlines;  90-12.  90-18  &  90-19  Continental  Air- 
lines. 
Deterrence  89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 

Flying  Service;  97-11  Hampton. 
Discovery: 

Deliberative  Process  Privilege  89-6  American  Airiines;  90-12.  90-18  &  90-19  ContinenUl  Air- 
lines. 

Depositions,  generally -   91-54  Alaska  Airlines. 

Notice  of  deposition 91-54  Alaska  Airlines. 

Failure  to  Produce 9O-18  &  90-19  Continental  Airlines;  91-17  KDS  AviaUon;  93-10 

Costello. 

Sanction  for  91-17  kDS  Aviation;  91-54  Alaska  Airlines. 

Regarding  Unrelated  Case 92-46  Sutton-Sautter. 

Double  Jeopardy  95-8  Charter  Airlines;  96-26  Midtown. 

Due  Process: 

Generally 89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airiines;  96-1  [Airport  Operator);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  99-12  TWA. 

Before  finding  a  violation  90-27  Gabbert. 

Multiple  violations  96-26  Midtown;  97-9  Alphin. 

No  right  to  assigned  counsel  97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin;  99-6 

Squire. 
Violation  of 89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1   [Airport  Operator);  97-8  Pacific  Av.   d/b/a 
Inter-Island  Helicopters;  98-19  Martin  &  Jaworski. 
EAJA: 

Adversary  Adjudication 90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TQ;  95-12  Toy- 
ota. 

Amount  of  award 95-27  Valley  Air. 

Appeal  from  ALJ  decision .-. 95-9  Woodhouse. 

Expert  witness  fees 95-27  Valley  Air. 

Final  disposition  96-22  Woodhouse. 

Further  proceedings  '. 91-52  KDS  Aviation. 

Jurisdiction  over  appeal  92-74  Wendt;  96-22  Woodhouse. 

Late-filed  application  96-22  Woodhouse. 

Other  expenses  93-29  Sweeney. 

Position  of  agency  95-27  Valley  Air 

Prevailing  party  91-52  KDS  Aviation. 

Special  circumstances  95-18  Pacific  Sky. 

Substantial  justificaUon  91-52  &  92-71  KDS  Aviation;  93-9  Wendt:  95-18  Pacific  Sky;  95- 

27  Valley  Air;  96-15  Valley  Air;  98-19  Martin  &  Jaworski. 

Supplementation  of  application  95-27  Valley  Air. 

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications  93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 

Expert  Witnesses  (See  Witness) 
Extension  of  Time: 

By  Agreement  of  Parties  89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker 89-7  Zenkner;  90-39  Hart. 

Good  Cause  for  89-8  Thunderbird  Accessories. 

Objection  to  89-8  Thunderbird  Accessories;  93-3  Wendt. 

Who  may  grant  90-27  Gabbert. 

Federal  Courts 92-7  West;  97-1  Midtown  Neon  Sign;  98-8  Carr;  99-12  TWA. 

Federal  Rules  of  Civil  Procedure 91-17  KDS  Aviation. 

Federal  Rules  of  Evidence  (see  also  Proof  &  Evidence): 

Admissions  96-25  USAir,  99-5  Africa  Air. 

Evidentiary  admissions  are  rebuttable  , 99-5  Africa  Air. 

Settlement  Offers  (Rule  408) 95-16  Mulhall;  96-25  USAir;  99-5  Africa  Air. 

Admissions  as  part  of  settlement  offers  excluded  99-5  Africa  Air;  99-14  Alika  Aviation. 

Subsequent  Remedial  Measures  96-24  Horizon;  96-25  USAir. 

Final  Oral  Argument  92-3  Park. 

Firearms  (See  Weapons) 

Ferry  Flights 95-8  Charter  Airlines. 

Filing  (See  also  Appeals;  Timeliness): 

Burden  to  prove  da:e  of  filing  97-11  Hampton  Air;  98-1  V.  Taylor. 

Discrepancy  between  certificate  of  service  and  postmark 98-16  Blue  Ridge  Airlines. 

Service  on  designated  representative 98-19  Martin  &  Jaworski. 
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Flight  &  Duty  Tim  j: 

Circumstancei  beyond  crew's  control: 
Generally 


Foreseeab  ility 


freig  It 


c  beck  flights 

■  Duty  Time  

■light  

■  cc  mmercial  flying" 

in,;: 


Late 

Weather 

Competency 

Limitation  of 

Limitation  of 

"Other 
Recordkeepi 

Individu^  flight  time  record  for  each  Part  135  pilot 

Flights 

Freedom  of  Infomjation  Act 
Fuel  Exhaustion 
Guns  (See  Weapo 
Ground  Security 

rity  Program) 
Hazardous  Materii  i 
Transportatio  i 


ns) 

Coordinator,  (See  also  Air  Carrier;  Standard  Secu- 
ure  to  provide. 
Is: 
of,  generally  


Fiil 


Civil  Penalty, 


Correctiv 

Culpabi 

Financial 


h  y 


hardship  ... 
Installment  plan 
violation  .. 
violation  .. 


First-tim< 
Gravity 


Minimun  i 
Numbers 
Redunda  it 
Criminal  Pen  ilty 
EAJA,  appl 
Individuals  v 
Judicial  reviejiv 
Knowingly 
Speciflc 


ici  b: 


ve 


Radioact 

Hearing:  Failure  (  f  party  to  attend 
Informal  Conference 
Initial  Decision 
Interference  with 

sault). 
Interlocutory  Apical 


e>  press 


Overnight 
Maintenamce  (Sei 
Maintenance  Ins  ruction 
Maintenance  Ma  lual 
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generally 


Action 


penalty  

of  violations 
violations  . 


ility  of 
olations 


hazard  class  transported: 

Combust  ble:  Paint  

Corrosiv* : 

Wet  Jattery 

Other  

Explosivi  i:  Fireworks 

Flammab  le: 


Pain    

Turf  entine 


What  constitutes  

crewmembers  (See  also  Passenger  Misconduct;  As- 


cy  &/or  Procedures 


ecision  

I  Lssessing  Civil  Penalty 
of  complaint 


Internal  FAA  Pol 
Jurisdiction: 

After  initial 

After  Order 

After  withdn  wal 

$50,000  Lim  t 

EAJA  cases 

HazMat  case  i 

NTSB  . 

Statutory  auhority  to  regulate  flights  entirely  outside  of  U.S. 
questionec . 
Knowledge  of  co  icealed 
Laches  (See  Dela  t 
Mailing  Rule,  gei  lera 


95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

96-4  South  Aero. 

95-8  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

97-Premier  Jets. 

94-20  Conquest  Helicopters. 

93-10  Costello. 

95-26  Hereth. 

96-16  WestAir  Commuter. 


90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TCI;  94- 

19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95-12  Toyota; 

95-16  Mulhall;  96-26  Midtown. 
92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  96-26 

Midtown;  92-2  Carr. 
92-77  TCI;  94-28  Toyota. 
92-77  TCI;  94-28  Toyota;  94-31  Smalling. 
95-16  Mulhall. 
95-16  Mulhall. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling. 
92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown;  98-2 

Carr. 
95-16  Mulhall;  98-2  Carr. 

95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 
95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 
92-77  TCI;  94-31  Smalling. 
94-17  TCI;  95-12  Toyota. 
95-16  Mulhall. 

97-1  Midtown  Neon  Sign;  98-8  Carr. 
92-77  TCI;  94-19  Pony  Express;  94-31  Smalling. 

95-16  Mulhall. 

94-28  Toyota  Motor  Sales. 

92-77  TCI. 

94-31  Smalling;  98-2  Carr.  ,» 

96-26  Midtown  Neon  Sign. 

95-16  Mulhall. 

94-19  Pony  Express. 

98-23  Instead  Balloon  Services. 

94—4  Northwest  Aircraft  Rental. 

92-32  Bamhill. 

92-3  Park;  96-6  Ignatovf;  97-12  Mayer;  98-11  TWA;  98-12  Stout. 

89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan;  98-25  Gotbetter. 
89-6  American  Airlines;  90-12  Continental  Airiines;  92-73  Wyatt. 

90-20  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-28  Strohl. 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

90-12  Continental  Airlines. 

92-74  Wendt;  96-22  Woodhouse. 

92-76  Safety  Equipment. 

90-11  Thunderbird  Accessories. 

99-11  Evergreen  Helicopters. 


weapon  (See  also  Weapons  Violation) 
in  initiating  action) 
rally  


delivery  

Aircraft  Maintenance) 


89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenkner;  90-3  Metz;  90-11  Thunderbird  Accessories; 

Hart;  98-20  Koenig. 
89-6  American  Airlines. 

93-36  Valley  Air. 

90-11  Thunderbird  Accessories:  96-25  USAir. 
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Air  carrier  maintenance  manual  96-3  America  West  Airlines. 

Approved/accepted  repairs 96-3  America  West  Airlines. 

Manufacturer's  maintenance  manual  96-3  America  West  Airlines;  97-31  Sanford  Air;  97-32  Florida  Pro- 
peller. 
Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance) 

Mootness,  appeal  dismissed  as  moot  92-9  Griffin;  94-17  TQ. 

National  Aviation  Safety  Inspection  Program  (NASIP)  90-16  Rocky  Mountain. 

National  Transportation  Safety  Board: 

Administrator  not  bound  by  NTSB  case  law^ 91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 

Lack  of  Jurisdiction  90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

Notice  of  Hearing:  Receipt 92-31  Eaddy. 

Notice  of  Proposed  Civil  Penalty:  o 

Initiates  action  91-9  Continental  Airlines. 

Signature  of  agency  attorney  93-12  Langton. 

Withdrawal  of 90-17  Wilson. 

Operate,  generally 91-12  &  91-31  Terry  &  Meime;  93-18  Westair  Commuter;  96-17 

Fenner. 

Responsibility  of  aircraft  owner/operator  for  actions  of  pilot  ......  96-17  Fenner. 

Oral  Argument  before  Administrator  on  appeal: 

Decision  to  hold  92-16  Wendt. 

Instructions  for  92-27  Wendt. 

Order  Assessing  Civil  Penalty: 

Appeal  ft-om 92-1  Costello;  95-19  Rayner. 

Timeliness  of  request  for  hearing 95-19  Rayner. 

Withdrawral  of 89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner; 

97-7  Stalling. 

Parachuting  98-3  Fedele. 

Parts  Manufacturer  Approval  (PMA):  Failure  to  obtain  93-19  Pacific  Sky  Supply. 

Passenger  List 99-13  Falcon  Air  Express. 

Passenger  Misconduct  92-3  Park. 

Assault/Battery  96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  99-16  Dorfaian. 

Compliance  with  Fasten  Seat  Belt  Sign 99-16  Alika  Aviation. 

Interference  with  a  crewmember »,»....  96-6    Ignatov;    97-12    Mayer;    98-11    TWA;    98-12    Stout;    99-16 

Dorfman. 

Smoking  92-37  Giufftida;  99-6  Squire. 

Hearing  loss  and  failure  to  obey  instructions  re:  not  smok-  99-6  Squire, 
ing. 

Stowing  carry-on  items  97-12  Mayer;  99-16. 

Penalty  (see  Sanction;  Hazardous  Materials) 

Person  93-18  Westair  Commuter. 

Prima  Facie  Case  (See  also  Proof  &  Evidence)  95-26  Hereth;  96-3  America  West  Airlines. 

Proof  &  Evidence  (see  also  Federal  Rules  of  Evidence): 

Admissions  99-5  Africa  Air. 

Evidentiary  admission  is  rebuttable  99-5  Africa  Air. 

Affirmative  Defense 92-13  Delta  Air  Lines;  92-72  Giuffrida;  98-6  Continental  Airlines 

Burden  of  Proof  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 

Air  Lines;  92-72  Giufftida;  93-29  Sweeney;  97-32  Florida  Pro- 

*  peller. 

Circumstantial  Evidence  90-12,  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney;  96-3 

America  West  Airlines;  97-10  Alphin;  97-11   Hampton;  97-32 
Florida  Propeller;  98-6  Continental  Airlines. 
Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
nesses) 

Criminal  standard  rejected  91-12  Terry  &  Menne. 

Closing  Arguments  (See  also  Final  Oral  Argument)  94-20  Conquest  Helicopters. 

Extra-record  material 95-26  Hereth;  96-24  Horizon. 

Hearsay 92-72  Giuffi-ida;  97-30  Emery  Woridwide  Airlines;  97-11  TWA. 

New  evidence  Northwest  Aircraft  Rental  94-4;  97-23  Kilrain;  99-15  Blue  Ridge. 

Offer  of  proof 97-32  Florida  Propeller. 

Preponderance  of  evidence 90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

&  91-31  Terry  &  Menne;  92-72  Giufftida;  97-30  Emery  Worid- 
wide Airlines;  97-31  Sanford  Air;  97-32  Florida  Propeller;  98-3 
Fedele;  98-6  Continental  Airlines;  98-11  TWA. 

Presumption  that  message  on  ATC  tape  is  received  as  trans-  91-12  Terry  &  Menne;  92—49  Richardson  &  Shimp. 
mitted. 

Presumption  that  a  gun  is  deadly  or  dangerous  90-26  Waddell;  91-30  Trujillo. 

Presumption  that  owner  gave  pilot  permission  96-17  Fenner. 

Prima  facie  case  95-26  Hereth,  96-3  America  West;  98-6  Continental  Airlines. 

Settlement  offer  95-16  Mulhall;  96-25  USAir;  99-5  Aftica  Air. 

Admission  as  part  of  settlement  offer  excluded  99-5  Africa  Air;  99-14  Alika  Aviation. 

Subsequent  remedial  measures  96-24  Horizon;  96-25  USAir. 

Substantial  evidence  92-72  Giufftida. 

Pro  Se  Parties:  Special  Considerations  90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 
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Prosecutorial  Disi  retion 


Administrato  ■ 
bring  actio:  i 
Reconsideration: 

Denied  by 

Granted  by 

Late  request 

Petition  base(  1 

Repetitious 

Stay  of  order  pend 
Redundancy,  enh«nc 
Remand  


does  not  review  Complainant's  decision  not  to 
against  anyone  but  respondent. 

All  

AL]  

or 

on  new  material  

pfetitions  

ing  

ing  safety  


Repair  Station 


Request  for  Heari  ig 
Constructive 

Rules  of  Practice 
Applicability 
Challenges  to 


rvithdrawal  of  

14  CFR  Part  13.  Subpart  G): 
of  


Effect  of  Chaj  iges  in 
Initiation  of  i  iCtion  . 

Runway  incursioi  s 

Sanction: 

Ability  to  Pa] 


Agency  polic 
ALJ  bouiid 
Changes 

Statements  ( 
Table,  me 


by  

ifter  complaint  

(e.g.,   FAA  Order  2150.3A, 
n  oranda  pertaining  to). 


Sanction  Guidance 


Compliance 
Consistency 


I|isposition  

ith  Precedent 


wi 


But  whei  precedent  is  based  on  superceded  sanction  policy 
Corrective  Ac  tion  


iCB 


Discovery  (Si 
Factors  to  coasi 


Discovery) 
ider 


Oli« 


First-Time 
HazMat  (See 
Inexperience 
Installment  Payments 
Maintenance 


"enders  

-lazardous  Materals) 


Maximum 
Minimum  (H^zMat) 
Modified  .. 


Partial  Dismissal  of  Complaint/Full  Sanction  (See  also  Com- 
plaint). 
Sanctions  in  kpeciiac  cases: 

F'ailure  ti  i  comply  with  Security  Directives 

Passenge  /baggage  matching 


89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  [Airport  Operator);  92-46  Sutton-Sautter;  92-73  Wyatt;  95- 

17  Larry's  Flying  Service. 
98-2  Carr. 


89-4  &  90-3  Metz. 

92-32  Bamhill.' 

97-14  Pacific  Aviation;  98-14  Larry's  Flying  Service. 

96-23  Kilrain. 

96-9  [Airport  Operator). 

90-31  Carroll;  90-32  Continental  Airlines. 

97-11  Hampton. 

89-Americaii  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer;  91-51 

Hagwood;   91-54   Alaska  Airlines;  92-1   Costello;  92-76   Safety 

Equipment;  94-37  Houston. 
90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited;    94-2 

Woodhouse;  97-9  Alphin;  97-10  Alphin;  97-31  Sanford  Air;  97- 

32  Florida  Propeller. 
94-37  Houston;  95-19  Rayner. 
97-7  Stalling;  98-23  Instead  Balloon  Services. 

90-12.  90-18  &  90-19  Continental  Airiines;  91-17  KDS  Aviation. 
90-12.  90-18  &  90-19  Continental  Airlines;  90-21  Carroll;  90-37 

Northwest  Airlines. 
90-21  Carroll;  90-22  US  Air.  90-38  Continental  Airiines. 
91-9  Continental  Airlines. 
92-40  Wendt;  93-18  Westair  Commuter. 

89-5  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 
Unlimited;  92-32  Bamhill;  92-37  &  92-72  Giuffrida;  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick;  93-10  Costello; 
94—4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Larry's  Flying  Service;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-11  Hampton;  97-rl6  Mauna  Kea;  98-4 
Larry's  Flying  Service;  98-11  TWA;  99-12  TWA;  99-15  Blue 
Ridge. 

90-37  Northwest  Airlines;  92-46  Sutton-Sautter;  96-19  [Air  Carrier). 

97-7  &  97-17  Stallings. 

90-19    Continental    Airiines;    90-23    Broyles;    90-33    Cato;    90-37 

Northwest  Airlines;  92-46  Sutton-Sautter;  96-4  South  Aero;  96- 

19  (Air  Carrier);  96-25  US  Air. 
97-23  Detroit  Metropolitan. 
96-6  Ignatov;  96-26  Midtown;  97-30  Emery  Worldwide  Airlines; 

98-12  Stout;  98-18  General  Aviation. 
96-19  [Air  Carrier). 
91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Airport 

Operator);  92-5  Delta  Air  Lines;  93-18  Westair  Commuter;  94-28 

Toyota;  96-4  south  Areo;  96-19  [Air  Carrier);  97-16  Mauna  Kea; 

97-23    Detroit   Metropolitan;   98-6   Continental   Airlines;   98-22 

Northwest  Airiines;  99-12  TWA;  99-14  Alika  Aviation. 

89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3  Lewis; 
91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Air- 
port Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92- 
51  Koblick;  94-28  Toyota;  95-11  Horizon;  96-19  [Air  Carrier);  96- 
26  Midtown;  97-16  Mauna  Kea;  98-2  Carr;  99-15  Blue  Ridge. 

89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

92-10  Flight  Unlimited. 

95-16  Mulhall;  95-17  Larry's  Flying  Service. 

95-11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton;  97-30  Emery  Worldwide  Airlines;  99-14  Alika  Avia- 
tion. 

90-10  Webb;  91-53  KoUer;  96-19  [Air  Carrier). 

95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 

89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 
Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Bamhill. 

94-19  Pony  Express;  94—40  Polynesian  Airways. 


98-6  Continental  Airiines;  99-12  TWA. 
98-6  Continental  Airiines;  99-12  TWA. 
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Passenger  Misconduct 97-12  Mayer;  98-12  Stout. 

Person  evading  screening  (See  also  Screening)  97-20  Werle. 

Pilot  Deviation 92-8  Watkins. 

Test  object  detection  90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier]. 

Unairworthy  aircraft  97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin;  98-18 

General  Aviation;  99-14  Alika  Aviation. 

Unauthorized  access  90-19  Continental  Airlines;  90-37  Northwest  Airlines;  94—1  Delta 

Air  Lines;  98-7  LAX. 

Unqualified  pilot 99-15  Blue  Ridge. 

Weapons  violations  90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill; 

92-46  Sutton-Sautter;  92-51  Koblick;  94-5  Grant;  97-7  &  97-17 
Stallings. 
Screening  of  Persons: 

Air  carrier  failure  to  detect  weapon  Sanction 94—44  American  Airlines. 

Air  carrier  failure  to  match  bag  with  passenger 98-6  Continental  Airlines;  99-12  TWA. 

Entering  Sterile  Areas 90-24  Bayer;  92-58  Hoedl;  97-20  Werle;  98-20  Koenig. 

Sanction  for  individual  evading  screening  (See  also  Sanction)  ....     97-20  Werle;  98-20  Koenig.  • 

Security  (See  Screening  of  Persons,  Standard  Security  Program,  Test 
Object  Detection,  Unauthorized  Access,  Weapons  Violations): 

Agency  directives,  violation  of 99-12  TWA. 

Giving  false  information  about  carrying  a  weapon  or  explosive    98-24  Stevens, 
on  board  an  aircraft.  ■"* 

Sealing  of  Record 97-13  Westair  Commuter;  97-28  Continental  Airlines. 

Separation  of  Functions  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  Airlines;  93- 
13  Medel. 
Service  (See  also  Mailing  Rule;  Receipt): 

Of  NPCP  90-22  USAir;  97-20  Werle. 

Of  FNPCP  93-13  Medel. 

Receipt  of  document  sent  by  mail  92-31  Eaddy. 

Return  of  certified  mail 97-7  &  97-17  Stallings. 

Valid  Service  92-18  Bargen;  98-19  Martin  &  Jaworski. 

Settlement  91-50  &  92-1  Costello;  95-16  Mulhall;  99-10  Azteca. 

Request  for  hearing  not  withdrawn  99-10  Azteca. 

Skydiving  98-3  Fedele. 

Smoking  '. 92-37  Giuffrida;  94-18  Luxemburg;  99-6  Squire. 

Stale  Complaint  Rule:  If  NPCP  not  sent  97-20  Werle.  == 

Standard  Security  Program  (SSP): 

Compliance  with  90-12,  90-18  &  90-19  Continental  Airlines;  91-33  Delta  Air  Lines; 

91-55  Continental  Airlines;  92-13  &  94-1  Delta  Air  Lines;  96-19 
(Air  Carrier);  98-22  Northwest  Airlines;  99-1  American. 

Checkpoint  Security  Coordinator 98-22  Northwest  Airlines. 

Ground  Security  Coordinator  96-16  Westair  Commuter. 

Statute  of  Limitations 97-20  Werle. 

Stay  of  Orders 90-31  Carroll;  90-32  Continental  Airlines. 

Pending  judicial  review  95-15  Charter  Airlines. 

Strict  Liability '. 89-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator);  91-40  [Air- 
port Operator);  91-58  (Airport  Operator);  97-23  Detroit  Metropoli- 
tan; 98-7  LAX. 

Test  Object  Detection  90-12,   90-18,   90-19,   91-9  &  91-55  Continental   Airlines:   92-13 

Delta  Air  Lines;  96-19  [Air  Carrier). 

Proof  of  violation 90-18,  90-19  &  91-9  (Continental  Airlines:  92-13  Delta  Air  Lines. 

Sanction  90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier). 

Timeliness  (See  also  Complaint;  Filing;  Mailing  Rule;  and  Appeals): 

Burden  to  prove  date  of  filing  97-11  Hampton  Air:  98-1  V.  Taylor. 

Of  response  to  NPCP  90-22  USAir 

Of  Complaint  91-51  Hagwood;  93-13  Medel;  94-7  Hereth. 

Of  initial  decision  „ 97-31  Sanford  Air. 

Of  NPCP  92-73  Wyatt. 

Of  reply  brief  97-11  Hampton. 

Of  request  for  hearing 93-12  Langton;  95-19  Rayner. 

Of  EA)A  application  (See  EAJA — Final  disposition,  EAJA — Juris- 
diction) ' 

Unapproved  Parts  (See  also  Parts  Manufacturer  Approval)  93-19  Pacific  Sky  Supply. 

Unauthorized  Access: 

To  aircraft  90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 

To  Air  Operations  Area  (AOA)   90-37  Northwest  Airlines:  91-18  [Airport  Operator);  91-40  [Airport 

Operator);  91-58  [Airport  Operator);  94-1  Delta  Air  Lines. 

Visual  Cues  Indicating  Runway,  Adequacy  of  92-40  Wendt. 

Weapons  Violations,  generally  89-5  Schultz,  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91-38 
Esau;  91-53  Koller;  92-32  Barnhill;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-59  Petek-Jackson;i94-5  Grant;  94-44  American  Air- 
lines. 
Concealed  weapon  ; 89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick. 
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Of 


"Deadly  or  D  ingerous"  90-26  &  90-43  Waddell;  91-30  Trujillo;  91-38  Easu. 

First-time  Of  enders  89-5  Schutz. 

Intent  to  coninit  violation  89-5   Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-26  Waddell; 

91-3  Lewis;  91-53  Roller. 

Weapon  Concealment  (See  also  Knowledge)  89-5  Schultz;  90-20  Degenhardt. 

Sanction) 

94—40  Polynesian  Airways. 

99-13  Falcon  Air  Express. 

Credibility): 

ure  to  subpoena  92-3  Park;  98-2  Carr. 

Evaluation  of 93-17  Metcalf;  94-3  Valley  Air;  94-21   Sweeney;  96-3  American 

West  Airlines;  96-15  Valley  Air;  97-9  Alphin;  97-32  Florida  Pro- 
peller. 
Expert  witness  fees  (See  EAJA) 


Knowledge: 

Sanction  (Se( 
Weight  and  Balar  ce 

Passenger  lisl 
Witnesses  (See 

Absence  of, 

Expert  testimf)ny 


al  io 
iaili 


Regulations  (Title  14  CFR,  unless  otherwise  noted) 


1.1  (maintenance 
1.1  (major  alterat 
1.1  (major  repair) 
1.1  (minor  repair 
1.1  (operate)  


94-38  Bohan;  97-11  Hampton. 

Dn)  99-5  Africa  Air. 

■. 96-3  America  West  Airlines. 


1.1  (person)  .... 
1.1  (propeller) 
13.16  


13^02  

13.203  

13  204  

13.205  

13  206  

13.207  

13  208  

13.209  

13.210 


13.211 


13.212 

13.213 
13.214 
13.215 
13.216 
13.217 
13.218 


13.219 


96-3  America  West  Airlines. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 
Fenner. 

93-18  Westair  Commuter. 

96-15  Valley  Air. 

90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airlines; 
90-38  &  91-9  Continental  Airlines;  91-18  [Airport  Operator);  91- 
51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautter;  93-13  Medel; 
93-28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95- 
19  Rayner,  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign; 
97-9  Alphin;  98-18  General  Aviation. 

90-12  Continental  Airlines. 

90-6  American  Airlines;  92-76  Safety  Equipment. 

90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 
lines. * 

90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92- 
32  Bamhill;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16 
Mulhall;  97-20  Werle. 

94-39  Kirola. 

90-21  Carroll;  91-51  Hagwood;  92-73  Wvatt;  92-76  Safety  Equip- 
ment; 93-13  Medel;  93-28  Strohl;  94-7  Hereth;  97-20  Werle;  98- 
4  Larry's. 

90-3  Metz;  90-15  Playter;  91-18  [Airport  Operator);  92-32  Bamhill; 
92^7  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  Harkins;  94-29  Sutton;  94-30  Columna: 
95-10  Diamond;  95-28  Atlantic  World  Airways;  97-7  Stalling; 
97-18  Robinson;  97-33  Rawlings;  98-21  Blankson. 

92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 
93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  World 
Airways;  96-17  Fenner;  97-11  Hampton;  97-18  Robinson;  97-38 
Air  St.  Thomas;  98-16  Blue  Ridge  Airlines. 

89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 
bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costello;  92-9 
Griffin;  92-18  Bargen;  92-19  Cornwall;  92-57  Detroit  Metro. 
Wayne  County  Airport;  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt;  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton;  95-12 
Toyota;  95-28  Valley  Air;  97-7  Stalling;  97-11  Hampton;  98--1 
Larry's  Flying  Service;  98-19  Martin  &  Jaworski;  98—20  Koenig; 
99-2  Oxygen  Systems. 

90-11  Thunderbird  Accessories;  91-2  Continental  Airlines;  99-2 
Oxygen  Systems. 

91-3  Lewis. 

93-28  Strohl;  94-39  Kirola. 

91-17  KDS  Aviation. 

89-6   American   Airlines;    90-11    Thunderbird   Accessories;   90-39 

Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 

Strohl;    94-27    Larsen;    94-37    Houston;    95-18    Rayner;    96-16 

WestAir;  96-24  Horizon;  98-20  Koenig. 
89-6  American  Airlines;  91-2  Continental;  91-54  Alaska  Airlines; 

93-37  Airspect;  94-32  Detroit  Metro.  Wayne  County  Airport;  98- 

25  Gotbetter. 
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13.220 


13.221 
13.222 
13.223 


13.224 


13.225 
13.226 
13.227 
13.228 
13.229 
13.230 
13.231 
13.232 


13.233 


13.234 


13.235  . 

Part  14 
14.01  ... 
14.04  ... 


14.05  .. 
14.12  .. 
14.20  .. 

14.22  .. 

14.23  .. 
14.26  .. 
14.28  .. 
21.181 
21.303 
25.787 
25.855 
39.3  .... 
43.3  .... 
43.5  .... 
43.9  .... 


89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 
Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

92-29  Haggland;  92-31  Eaddy;  92-52  CuUop. 

92-72  Giuffrida;  96-15  Valley  Air. 

91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida;  95-26  Hereth;  96- 
15  Valley  Air;  97-11  Hampton;  97-31  Sanford  Air;  97-32  Florida 
Propeller;  98-3  Fedele;  98-6  Continental  Airlines. 

90-26  Waddell;  91-4  (Airport  Operator];  92-72  Giuffrida;  94-18 
Luxemburg;  94-28  Toyota;  95-25  Conquest;  96-17  Fenner;  97-32 
Florida  Propeller;  98-6  Continental  Airlines. 

97-32  Florida  Propeller. 

90-21  Carroll;  95-26  Hereth. 
92-3  Park. 

92-19  Cornwall;  95-26  Hereth;  96-24  Horizon. 

92-3  Park. 

89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 
32  Bamhill;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16 
Mulhall;  96-6  Ignatov;  98-18  General  Aviation. 

89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner;  89-8  Thun- 
derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation;  91-10  Graham;  91-11  Continental  Airlines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  & 
Menne;  91-32  Bargen;  91-43  &  91-44  Delta;  91-45  Park;  91-46 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
Kollen  92-1  Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-67  USAir.  92-69  McCabe;  92-72  Giuffrida 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Commuter 
93-7  Dunn;  93-8  Nunez;  93-19  Pacific  Sky  Supply;  93-23  Allen 
93-27  Simmons;  93-28  Strohl;  93-31  Allen;  93-32  Nunez;  94-9  B 
&  G  Instruments;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg;  94-23  Perez;  94-24  Page;  94-26  French  Air- 
craft; 94-28  Toyota;  95-2  Meronek;  95-9  Woodhouse;  95-13 
Kilrain;  95-23  Atlantic  World  Airways;  95-25  Conquest;  95-26 
Hereth;  96-1  (Airport  Operator;  96-2  Skydiving  Center;  97-1  Mid- 
town  Neon  Sign;  97-2  Sanford  Air;  97-7  Stalling;  97-22  Sanford 
Air;  97-24  Gordon  Air;  97-31  Sanford  Air;  97-33  Rawlings;  97-38 
Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-3  Fedele;  Conti- 
nental Airlines  98-6;  98-7  LAX;  98-10  Rawlings;  98-15  Squire; 
98-18  General  Aviation;  98-19  Martin  &  Jaworski;  98-20  Koenig; 
99-2  Oxygen  Systems;  99-11  Evergreen  Helicopters. 

90-19  Continental  Airlines;  90-31  Carroll;  90-32  &  90-38  Conti- 
nental Airlines;  91-4  [Airport  Operator];  95-12  Toyota;  96-9  [Air- 
port Operator];  96-23  Kilrain. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  90-15 
Playter;  90-17  Wilson;  92-7  West. 

92-74  &  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

91-17  &  92-71  KDS  Aviation. 

91-17,  91-52  &  92-71  KDS  Aviation;  93-10  Costello;  95-27  Valley 
Air. 

90-17  Wilson. 

95-27  Valley  Air. 

91-52  KDS  Aviation;  96-22  Woodhouse. 

93-29  Sweeney. 

98-19  Martin  &  Jaworski. 

91-52  KDS  Aviation;  95-27  Valley  Air. 

95-9  Woodhouse. 

96-25  USAir. 

93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

97-30  Emen,'  Worldwide  Airlines. 

92-37  Giufirida;  97-30  Emery  Worldwide  Airlines. 

92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

92-73  Wyatt;  97-31  Sanford  Air;  98-18  General  Aviation. 

96-18  Kilrain:  97-31  Sanford  Air. 

91-8  Watts  Agricultural  Aviation;  97-31  Sanford  Air;  98-4  Larr\'s 
Flying  Service. 
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43.13 


43.15 

61.3  .. 
65.15 
65.92 
91.7  .. 


91.8  (91.11  as  of 

91.9  (91.13  as  of 


91.11  

91.29  (91.7  as  of 

91.65  (91.111  as 
91.67  (91.113  as 

91.71  

91.75  (91.123  as 


cf 


91.79  (91.119  as 
91.87  (91.129  as  ( 

91.103  

91.111  

91.113  

91.151  

91.173  (91.417  as 

91.203  

91.205  

91.213  

91.403  

91.405  


cf 


91.407 
91.417 
91.517 
91.703 
105.29 
107.1  .. 

107.9  .. 
107.13 


107.20 
107.21 


107.25 
108.5  .. 


108.7  .. 
108.9  .. 
108.10 
108.11 


108.13  .. 
108.18  .. 
121.133 
121.153 


121.221 
121.317 


90-11  Thunderbird  Accessories;  94-3  Valley  Air;  94-38  Bohan;  96- 

3  America  West  Airlines;  96-25  USAir;  97-9  Alphin;  97-10 
Alphin;  97-30  Emery  Woridwide  Airiines;  97-31  Sanford  Air;  97- 
32  Florida  Propeller. 

90-25   &   90-27  Gabbert;   91-8   Watts  Agricultural   Aviation;   94-2 

Woodhouse;  96-18  Kilrain. 

99-11  Evergreen  Helicopters. 

92-73  Wyatt. 

„ 92-73  Wyatt. 

97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-16  Mauna  Kea; 

98—18  General  Aviation;  99-5  Africa  Air. 

/18/90)   92-3  Park. 

/18/90)  90-15  Playter;  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40 

Wendt;  92^8  USAir;  92-49  Richardson  &  Shimp;  92-47  Corn- 
wall; 92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair 
Commuter;  93-29  Sweeney;  94-29  Sutton;  95-26  Hereth;  96-17 
Feiuier. 

96-6  Ignatov;  97-12  Mayer;  98-12  Stout;  99-16  Dorftnan. 

( /18/90)  91-8   Watts   Agricultural   Aviation;    92-10   Flight   Unlimited;   94-4 

Northwest  Aircraft  Rental. 

8/18/90)  91-29  Sweeney;  94-21  Sweeney. 

8/18/90)  91-29  Sweeney. 

97-11  Hampton. 

8/18/90)   91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 

Richardson  &  Shimp;  93-9  Wendt. 

8/18/90)   90-15  Playter;  92-47  Cornwall;  93-17  Metcalf. 

8/18/90)   91-12  &  91-31  Terry  &  Menne;  92-8  Watkins. 

95-26  Hereth. 

96-17  Fenner. 

^ 96-17  Fenner. 

95-25  Hereth. 

of  8/18/90)  91-8  Watts  Agricultural  Aviation. 

99-5  Africa  Air. 

98-18  General  Aviation 

97-11  Hampton. 

97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-31  Sanford  Air. 

97-16  Mauna  Kea;  98—4  Larry's  Flying  Service;  98-18  General  Avia- 
tion; 99-5  Africa  Air. 

98—4  Larry's  Flying  Service;  99-5  Africa  Air. 

98-18  General  Aviation. 

98-12  Stout. 

94-29  Sutton. 

98-3  Fedele;  98-19  Martin  &  Jaworski. 

90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  [Airport  Oper- 
ator); 91-58  [Airport  Operator);  98-7  LAX. 

98-7  LAX. 

90-12  &  90-19  Continental  Airhnes;  91-4  [Airport  Operator);  91-18 

(Airport  Operator);  91—40  [Airport  Operator);  91—41  [Airport  Oper- 
ator); 91-58  [Airport  Operator);  96-1  [Airport  Operator);  97-23 
Detroit  Metropolitan;  98-7  LAX. 

90-24  Bayer;  92-58  Hoedl;  97-20  Werie;  98-20  Koenig. 

, 89-5  Schultz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26 

&  90-^3  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10 
Graham;  91-30  Truji'lo;  91-38  Esau;  91-53  KoUer;  92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick; 
92-59  Petek-Jackson;  94-5  Grant;  94-31  Smalling;  97-7  Stalling. 

94-30  Columna. 

90-12,  90-18,  90-19,  91-2  &  91-9  Continental  Airlines;  91-33  Delta 

Air  Lines;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 
13  &  94-1  Delta  Air  Lines;  94-44  American  Airlines;  96-16 
WestAir;  96-19  [Air  Carrier);  98-22  Northwest  Airlines;  99-1 
American;  99-12  TWA. 

90-18  &  90-19  Continental  Airlines;  99-1  American. 

98-22  Northwest  Airlines. 

96-16  WestAir. 

90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter; 

94—44  American  Airlines. 

90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

98-6  Continental  Airiines;  99-12  TWA. 

90-18  Continental  Airlines. 

92-48  &  92-70  USAir;  95-11  Horizon;  96-3  America  West  Airlines; 

96-24  Horizon;  96-25  USAir;  97-21  Delta;  97-30  Emery  Worid- 
wide Airlines. 

97-30  Emery  Worldwide  Airlines. 

92-37  Giuffrida;  94-18  Luxemburg;  99-6  Squire;  99-16  Dorftnan. 
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121.318  92-37  Giuffrida. 

121.367  90-12  Continental  Airlines;  96-25  USAir. 

121.571  92-37  Giuffrida. 

121.575  98-11  TWA. 

121.577  98-11  TWA. 

121.589  97-12  Mayer. 

121.628 95-11  Horizon;  97-21  Delta;  97-30  Emery  Worldwide  Airlines. 

121.693  99-13  Falcon  Air  Express. 

121.697  99-13  Falcon  Air  Express. 

135.1  95-8  Charter  Airlines;  95-25  Conquest. 

135.3  99-15  Blue  Ridge. 

135.5  94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest:  95- 

27  Valley  Air;  96-15  Valley  Air. 

135.25  92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air;  96-15 

Valley  Air. 

135.63  „ 94-40  Polynesian  Airways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96—4  South  Aero;  99-7  Premier  Jets. 

135.87 90-21  Carroll. 

135.95 95-17  Larry's  Flying  Service;  99-15  Blue  Ridge. 

135.179  97-11  Hampton. 

135.185 94-40  Polynesian  Airways. 

135.234  99-15  Blue  Ridge. 

135.243  99-11  Evergreen  Helicopters;  99-15  Blue  Ridge. 

135.263  95-9  Charter  Airlines:  96-4  South  Aero. 

135.267  95-8  Charter  Airlines;  95-17  Larry's  Flying  Service;  96-4  South 

Aero. 

135.293  95-17  Larry's  Flying  Service;  96-4  South. 

Aero;  99-15  Blue  Ridge. 

135.299  99-15  Blue  Ridge. 

135.343 95-17  Larry's  Flying  Service;  99-15  Blue  Ridge. 

135.411 97-11  Hampton. 

135.413  94-3  Valley  Air;  96-15  Valley  Air;  97-8  Pacific  Av.  d/b/a  Inter-Is- 
land Helicopters;  97-16  Mauna  Kea;  99-14  Alika  Aviation. 

135.421  93-36  Valley  Air;  94-3  Valley  Air;  96-15  Valley  Air;  99-14  Alika 

Aviation. 

135.437 94-3  Valley  Air:  96-15  Valley  Air. 

141.101 98-18  General  Aviation. 

145.1  97-10  Alphin. 

145.3  97-10  Alphin. 

145.25  97-10  Alphin. 

145.45  97-10  Alphin. 

145.47  97-10  Alphin. 

145.49  97-10  Alphin. 

145.53  9-11  Thunderbird  Accessories. 

145.57  94-2  Woodhouse;  97-9  Alphin;  97-32  Florida  Propeller. 

145.61  90-11  Thimderbird  Accessories. 

191  90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines;  98- 

6  Continental  Airlines;  99-12  TWA. 

298.1  92-10  Flight  Unlimited. 

302.8  92-22  USAir. 

49CFR 

1.47  .* 92-76  Safety  Equipment. 

171  et  seq 95-10  Diamond. 

171.2  92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 

171.8  92-77  TCL 

172.101  92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtovra. 

172.200  92-77  TCI;  94-28  Toyota;  95-16  Mulhall;  96-26  Midtovra;  98-2 

Carr. 

172.202  92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr.  ' 

172.203  94-28  Toyota. 

172.204  92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall:  98-2 

Carr.  ; 

172.300  94-31  SmalUng;  95-16  Mulhall;  96-26  Midtown;  98-2  Carf 

172.301  94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 

172.304  92-77  TCI;  94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 

172.400 92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 

172.402  94-28  Toyota. 

172.406  92-77  TCI. 

173.1  \ 92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
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173.3  

173.6  

173.22(a) 

173.24  .... 

173.25  .... 
173.27  .... 
173.62  .... 
173.115  .. 
173.240  .. 
173.243  .. 
173.260  .. 
173.266  .. 

175.25  

191.5  

191.7  

821.30  

821.33  


94-28  Toyota;  94-31  Smalling;  98-2  Carr. 

94-28  Toyota. 

94-28  Toyota;  94-31  Smalling;  98-2  Carr. 

94-28  Toyota;  95-16  Mulhall. 

94-28  Toyota. 

92-77  TCI. 

98-2  Carr. 

92-77  TCI. 

92-77  TCI. 

94-28  Toyota. 

94-28  Toyota. 

94-28  Toyota;  94-31  Smalling. 

94-31  Smalling. 

97-13  Westair  Commuter. 

97-13  Westair  Commuter. 

92-73  Wyatt. 

90-21  Carroll. 


Statutes 


5  U.S.C: 
504  . 


552 
554 
556 

557 


705  .... 
5332  .. 

11  U.S.C: 
362  .... 

28  U.S.C: 
2412  .. 
2462  .. 

49  U.S.C: 
5123  .. 
40102 
41706 
44701 
44704 
46110 
46301 


46302  

46303  

49  U.S.C.  App.: 

1301(31)  (o 

(32)(pers0n 

1356  

1357  


pe  -ate) 


1421 
1429 

1471 


1472 
1475 


1486 
1809 


90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74,  93-2  &  93-9 
Wendt;  93-29  Sweeney;  94-17  TCI;  95-27  Valley  Air;  96-22 
Woodhouse;  98-19  Martin  &  Jaworski. 

90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

90-18  Continental  Airlines;  90-21  Carroll;  95-12  Toyota. 

90-21  Carroll;  91-54  Alaska  Airlines. 

90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines;  94-28 
Toyota. 

95-14  Charter  Airlines. 

95-27  Valley  Air. 

91-2  Continental  Airlines. 

93-10  Costello;  96-22  Woodhouse. 
90-21  Carroll. 

95-16  Mulhall;  96-26  &  97-1  Midtown  Neon  Sign;  98-2  Carr. 

96-17  Fenner. 

99-6  Squire. 

96-6  Ignatov;  96-17  Fenner;  99-12  TWA. 

96-3  America  West  Airlines;  96-15  Valley  Air. 

96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

97-1  Midtown  Neon  Sign;  97-16  Mauna  Kea;  97-20  Werle;  99-15 

Blue  Ridge. 
98-24  Stevens. 
97-7  Stalling. 

93-18  Westair  Commuter. 

93-18  Westair  Commuter. 

90-18  &  90-19,  91-2  Continental  Airlines. 

90-18  90-19  &  91-2  Continental  Airlines;  91-41  [Airport  Operator]; 
91-58  [Airport  Operator]. 

92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir;  93-9  Wendt. 

92-73  Wyatt. 

89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12,  90-18  &  90- 
19.  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Conti- 
nental Airlines;  91-3  Lewis;  91-18  [Airport  Operator];  91-53 
Koller;  92-5  Delta  Airlines;  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter;  92-51  Koblick;  92-74  Wendt;  92-76  Safety  Equip- 
ment; 94—20  Conquest  Helicopters;  94—40  Polynesian  Airways; 
96-6  Ignatov;  97-7  Stalling. 

96-6  Ignatov. 

90-20  Degenhardt;  90-12  Continental  Airlines;  90-18,  90-19  &  91-1 
Continental  Airlines;  91-3  Lewis;  91-18  (Airport  Operator];  94—40 
Polynesian  Airways. 

90-21  Carroll;  96-22  Woodhouse. 

92-77  TCI;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95- 
12  Toyota. 
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Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator  Digests 

(This  digest  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
October  1, 1999,  to  December  31,  1999.) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  sununarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
October  1,  1999,  to  December  31,  1999. 
The  FAA  publishes  non-cumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g.,  April,  July, 
October,  and  January  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Trans  World  Airlines, 
Inc. 

Order  No.  99-12  (10/7/99) 

Security  Cases.  This  is  a  consolidated 
appeal  of  two  separate  security  cases 
against  TWA.  In  each  case,  the  law 
judge  found  that  TWA  violated  one  FAA 
security  directive  and  several 
regulations.  The  law  judge  assessed  a 
$6,500  civil  penalty  in  each  case,  for  a 
total  of  $13,000.  In  the  first  case,  a  TWA 
agent  failed  during  check-in  to  ask  an 
FAA  inspector  posing  as  a  passenger  if 
she  had  received  anything  from 
unknown  persons.  In  the  second  case, 
the  agent  failed  to  ensure  proper 
passenger/baggage  checking.  As  a  result, 
TWA  transported  the  baggage  aboard  the 
airplane,  even  though  the  undercover 
agent  never  boeirded.  In  each  case,  TWA 
admitted  facts,  but  denied  violations. 

Validity  of  the  Security  Directives.  On 
appeal,  TWA  challenges  the  validity  of 
the  FAA  security  directives  on  several 
fronts.  The  law  judge,  however,  did  not 
err  in  declining  to  consider  issues 
involving  the  validity  of  the  security 
directives.  As  previously  held,  the 
Federal  coiirts  provide  a  more 
appropriate  forum  for  challenging  the 
validity  of  FAA  security  directives. 

Non-Delegability  of  Air  Carrier 
Responsibilities.  TWA  argues  it  should 
not  be  held  fully  responsible  for 
unauthorized  omissions  of  its 
employees.  It  has  been  held  repeatedly 
that  air  carriers  are  responsible  for 
violations  committed  by  their 
employees  while  acting  within  scope  of 
employment.  By  holding  air  carriers 
responsible  for  violations  committed  by 


their  employees,  the  public  is  assured 
that  afr  carriers  will  do  everything  in 
their  power  to  ensure  that  their 
employees  comply  with  the  security  and 
safety  regulations.  No  one  is  in  a  better 
position  to  bring  pressure  to  bear  on  air 
carrier  employees  to  comply  with  the 
regulations  than  the  air  carriers 
themselves.  It  would  be  contrary  to 
public  interest  to  permit  TWA  and  other 
air  carriers  to  transfer  away  their  crucial 
safety  and  security  responsibilities. 

Sanction.  TWA  argues  that  the  law 
judge  should  have  reduced  the  proposed 
sanctions  more  than  he  did.  The  law 
judge  reduced  the  sanction  in  each  case 
from  $7,500  to  $6,500.  In  setting  the 
sanctions,  however,  the  law  judge 
carefully  balanced  the  seriousness  of  the 
violations  against  any  mitigating  factors. 
He  gave  adequate  weight  to  the 
mitigating  factor  of  TWA's  corrective 
action.  Previous  cases  have  held  that 
simple  reminders  of  pre-existing 
security  responsibilities,  standing  alone, 
do  not  ordinarily  justify  a  reduction  in 
an  otherwise  reasonable  civil  penalty. 
The  $6,500  sanctions  set  by  the  law 
judge  afready  take  into  accoimt  the 
inadvertent  nature  of  the  violations  and 
TWA's  compliance  disposition.  If  the 
violations  had  been  deliberate  or  if 
TWA  had  demonstrated  a  non- 
compliant  disposition,  higher  penalties 
would  have  been  appropriate. 

Financial  Hardship.  TWA  offered  no 
witness  who  could  testify  to  TWA's 
inability  to  absorb  the  proposed 
sanctions.  Moreover,  'TWA's  admission 
in  its  appeal  briefs  that  the  $6,500  civil 
penalties  "will  certainly  not  drastically 
harm"  it  undercuts  its  financial 
hardship  argiunent.  Due  to  the 
seriousness  of  the  violations,  which  left 
the  system  vulnerable  to  terrorist  attack, 
the  law  judge  did  not  err  in  assessing  a 
$6,500  in  each  case. 

Conclusion.  This  decision  denies 
TWA's  appeal  and  affirms  the  ALJ's 
assessment  of  $6,500  in  each  case,  for  a 
total  of  $13, 000. 

In  the  Matter  of  Falcon  Air  Express,  Inc. 

Order  No.  99-13  (12/22/99) 

Passenger  List  Requirement.  This  case 
involves  an  alleged  failure  to  keep  an 
accurate  list  of  passenger  names.  During 
a  routine  inspection,  FAA  inspectors 
foimd  a  discrepancy:  although  the 
weight  and  balance  manifest  said  there 
were  135  passengers  on  a  Falcon  flight 
from  the  Dominican  Republic  to  the 
U.S.,  the  passenger  list  only  contained 
84  names. 

Falcon's  Operations  director  said  he 
would  obtain  a  complete  list  and  fax  it 
to  the  FAA  in  about  10  minutes.  Falcon 
contacted  Aerolineas,  the  carrier  for 


whom  it  conducted  the  flight,  to  obtain 
a  complete  list.  The  next  day,  the 
inspectors  returned  to  Falcon  to  get  the 
new  list,  which  had  139  names — a 
different  number  than  on  either  of  the 
other  2  lists.  Neither  Falcon's  President 
nor  its  Operations  Director  could 
explain  the  discrepancy,  or  say  which 
individuals  were  actually  on  board.  As 
it  turned  out,  the  list  from  Aerolineas 
was  encoded.  Some  of  the  names  were 
no-shows  or  duplicates. 

Accuracy  of  Weight  and  Balance 
Calculations.  On  appeal,  Falcon 
disputes  the  law  judge's  statement  that 
the  weight  and  balance  calculations 
could  have  been  inaccurate.  It  is  true 
that  the  purser  obtained  the  correct 
number  of  passengers  by  doing  a  head 
count.  But  there  is  evidence  supporting 
the  law  judge's  statement  that  the 
calculations  could  have  been  inaccurate: 
Falcon's  own  safety  director  testified 
that  one  reason  for  keeping  the 
passenger  list  was  for  weight  and 
balance  calculations.  In  any  event, 
safety  is  still  at  issue  because  Falcon 
was  unable  to  tell  inspectors  the  correct 
number  of  passengers.  If  the  list 
contains  too  few  names,  rescuers  could 
end  a  post-accident  search  prematurely. 
If  it  contains  too  many  names,  rescuers 
could  be  endangered  while  searching  for 
passengers  not  on  flight. 

Accuracy  of  Passenger  List.  Falcon 
argues  the  list  it  obtained  from 
Aerolineas  was  accurate  because  the 
codes  indicated  which  passengers  weje 
on  flight.  But  a  passenger  list,  no  matter 
how  accurate,  is  of  little  use  if  the 
carrier  cannot  decode  it  without  delay. 

Also,  Falcon  argues  that  its  President 
and  Operations  Director  do  not  need  to 
be  able  to  explain  technical  matters,  and 
that  other  personnel  who  knew  the 
codes  would  have  been  involved  in  an 
emergency.  But  Falcon's  management 
did  not  know  the  codes.  Twice 
inspectors  visited  Falcon  asking  how 
many  passengers  were  on  board  and 
twice  they  left  without  the  information. 

Sanction.  Falcon  argues  no  penalty 
should  be  assessed  because  it  was  a 
simple  misunderstanding  regarding  the 
codes.  But  a  civil  penalty  needs  to  be 
assessed  to  ensure  that  in  an  emergency, 
carriers  able  to  provide  an  accurate 
number  and  the  names  of  passengers 
without  any  confusion  or  delay. 

Falcon  also  argues  that  the  $5,000 
civil  penalty  should  be  reduced  due  to 
a  typo  on  the  complaint,  which 
erroneously  stated  the  maximum 
penalty  as  $1,000  instead  of  $10,000. 
But  both  the  notice  and  the  final  notice 
of  proposed  civil  penalty  said  the 
maximum  was  $10,000.  Moreover,  even 
the  complaint,  even  though  it  misstated 
the  maximum,  stated  the  agency  was 
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should  be  reduced  based  on  the  fact  that 
Alexair  fired  the  mechanic  who 
performed  the  100-hour  inspection. 
Terminating  an  employee  eliminates 
someone  who  made  a  mistake  but  it 
does  nothing  positive  to  ensiu'e  that 
other  or  futiire  employees  will  not  make 
that  same  mistake.  The  Administrator 
also  is  not  persuaded  that  the  civil 
penalty  should  be  reduced  in  light  of 
the  low  civil  penalty  assessed  against 
the  mechanic.  The  Administrator  may 
assess  a  civil  penalty  of  up  to  $1,000 
against  an  individual,  but  may  assess  a 
civil  penalty  up  to  $10,000  against  an 
operator,  like  Alexair,  that  transports 
passengers  or  property  or  compensation 
or  hire.  The  Administrator  affirmed  the 
$6,000  civil  penalty  assessed  by  the  law 
judge. 

In  the  Matter  of  Blue  Ridge  Airlines 

Order  No.  99-15  (12/22/99) 

Air  Carrier  Use  of  Unqualified  Pilot. 
In  this  case,  the  law  judge  found  that 
Blue  Ridge's  President  piloted  a  Blue 
Ridge  flight  even  though  he  holds  only 
a  private  pilot  certificate.  Blue  Ridge  is 
a  small  Part  135  air  carrier.  Its  president 
and  owner,  Douglas  Haynes,  is  not 
authorized  to  serve  as  pilot  in  command 
of  Blue  Ridge  flights.  It  is  undisputed 
that  Haynes  flew  a  plane  with  three 
passengers  from  Colorado  to  Kansas  and 
back.  Blue  Ridge  claims  that  the  flights 
were  cost-sharing  flights  in  which  the 
pilot  and  passengers  had  a  common 
purpose,  so  they  fall  under  Part  91 
instead  of  Part  135.  But  the  evidence  at 
the  hearing  showed  that  Haynes  charged 
the  passengers  $800  for  the  flight.  The 
law  judge  did  not  believe  Ha5aies' 
unlikely  story  that  it  was  just  a 
coincidence  that  his  passengers  wanted 
to  go  to  the  same  small  town  in  Kansas 
on  the  very  same  day  that  he  was 
already  going  there  to  visit  his  cousin. 

New  Testimony.  On  appeal.  Blue 
Ridge  asks  the  Administrator  to  send  the 
case  back  to  the  law  judge  to  permit  the 
carrier  to  permit  it  to  present  new 
testimony.  But  Blue  Ridge  has  not 
explained  what  the  testimony  would  be, 
how  it  might  change  the  outcome,  nor 
has  it  presented  supporting  affidavits, 
which  are  normally  required  when  a 
party  asks  to  present  new  evidence. 
Also,  Blue  Ridge  has  not  shown  why  it 
did  not  present  the  testimony  at  the 
hearing  in  the  first  place.  The  request  to 
remand  is  denied.      ' 

Sanction.  Complainant  has  also  filed 
an  appeal,  arguing  that  the  law  judge 
improperly  ignored  the  Enforcement 
Sanction  Guidance  Table.  Compliance 
and  Enforcement  Order,  FAA  Order 
2150.3A,  Appendix  4.  Complainant 
argues  that  under  the  table,  the  law 


judge  should  have  assessed  $5,000 
instead  of  $1,600.  It  is  true  that  the 
sanction  table  does  need  to  be  followed 
to  ensure  feiimess,  and  there  is  no 
support  for  the  method  the  law  judge 
used  in  setting  the  sanction — that  is, 
multiplying  by  two  the  revenue  Blue 
Ridge  generated  for  the  improper  flights. 
Nevertheless,  there  is  a  valid  basis  in 
the  table  for  reducing  the  $5,000 
sanction  proposed  by  the  agency — the 
violator's  ability  to  absorb  the  proposed 
sanction.  Blue  Ridge's  income  is 
extremely  limited — it  operated  only  a 
couple  of  flights  under  Part  135  and  is 
no  longer  operating.  So  even  though  the 
law  judge  used  an  unauthorized 
method,  the  error  was  harmless  because 
he  arrived  at  an  appropriate  sanction 
anyway. 

In  the  Matter  of  Sharon  Dorfman 

FAA  Order  No.  99-16  (12/22/99) 

Ms.  Dorfman  was  a  passenger  on 
board  an  American  Airlines  flight  in 
May  1997.  At  the  conclusion  of  a 
hearing,  the  law  judge  held  that  Ms. 
Dorfman  did  not  violate  14  CFR  91.11, 
121.317(f)  and  121. 317(k). 

Late  Answer.  Complainant  argues  that 
the  law  judge  should  have  dismissed  the 
request  for  hearing  because  Ms. 
Dorfman  did  not  demonstrate  good 
cause  for  failing  to  file  her  answer  on 
time.  The  Administrator  holds  that  the 
question  of  whether  the  law  judge 
should  have  held  a  hearing  on  the 
merits  was  a  moot  question  after  the 
hearing  was  held  and  briefs  on  the 
merits  filed. 

Assault  on  the  flight  attendant  not 
found.  Complainant  argued  that  the  law 
judge  should  have  found  that  the 
preponderance  of  the  evidence 
supported  a  finding  that  Ms.  Dorfman 
pushed  the  flight  attendant  into  a  closet 
in  violation  of  14  CFR  91.11.  Because 
Complainant  failed  to  mention  this 
incident  in  the  complaint,  the  law  judge 
correctly  held  that  Complainant  was 
precluded  from  arguing  at  the  hearing 
that  this  incident  amounted  to  a 
violation  of  Section  91.11.  See  14  CFR 
13.208(c).  Moreover,  the  law  judge 
found  that  Ms.  Dorfman  accidentally 
jostled  the  flight  attendant.  Accidental 
jostling  does  not  amount  to  a  battery, 
which  is  an  intentional  tort.  The  law 
judge's  finding  was  reasonable  in  light 
of  the  evidence. 

Interference  with  the  flight  attendant 
no  found.  Ms.  Dorfman  had  her  legs 
stretched  across  the  aisle,  and  ignored 
the  flight  attendant's  requests  to  move 
her  legs.  The  flight  attendant  moved  Ms. 
Dorfmem's  legs  out  of  the  way  with  her 
cart.  The  law  judge  held  that  this 
momentary  and  inconsequential 
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interference  was  too  insignificant  to  rise 
to  the  level  of  a  violation  of  14  C.F.R. 
§  91.11.  The  Administrator  agrees  that 
this  behavior  did  not  amount  to  a 
violation  of  Section  91.11. 

Interference  with  the  captain  not 
found.  The  captain  testified  that  he  was 
told  that  Ms.  Dorfman  would  not  stow 
her  luggage  and  sit  down.  The  law  judge 
found  credible  Ms.  Dorfman's  testimony 
that  she  never  carries  her  own  luggage 
because  she  has  a  bad  back,  and 
therefore,  she  could  not  have  been  the 
person  who  did  not  stow  her  luggage. 
The  administrator  sees  no  reason  to 
disturb  this  credibility  finding  by  the 
law  judge. 

Violations  of  seat  belt  regulations  not 
found.  The  law  judge  held  that  there 
was  no  evidence  that  Ms.  Dorftnan  stood 
for  more  than  a  moment  during  the 
climb  out,  and  he  found  the  evidence 
that  she  stood  up  in  response  to  the 
instruction  to  remain  seated  not  to  be 
compelling.  The  law  judge  wrrote  that 
Ms.  Dorfman's  demeanor  did  not 
suggest  that  she  would  flout  flight 
attendant  instructions.  The 
Administrator  sees  no  reason  to  distrub 
this  credibility  decision. 

Complainant's  appeal  is  denied  and 
the  law  judge's  decision  is  affirmed. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  commercial  publications: 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing 
Company,  50  Broad  Street  East, 
Rochester,  NY  14694,  1-800-221- 
9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483. 

3.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-FAA). 

•  LEXIS  [Transportation  (TRANS) 
Libarary,  FAA  file.]. 

•  CompuServe. 

•  FedWorld. 


Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW,  Room  926A,  Washington, 
DC,  20591  (tel.  no.  202-267-3641.)  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McClain.  All  documents  that 
are  required  to  be  filed  in  civil  penalty 
proceedings  must  be  filed  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materiads  contained  in  the  dockets  of 
any  case  not  containing  sensitive 
security  information  (protected  by  14 
CFR  Part  191)  may  be  viewed  at  the 
FAA  Hearing  Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1, 1997,  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW,  Room  PL-401, 
Washington,  DC,  20590,  (tel.  no.  202- 
366-9329.)  While  the  originals  will  be 
retained  in  the  FAA  Hearing  Docket,  the 
DOT  Docket  will  scan  copies  of 
documents  in  non-security  cases  in 
which  the  complaint  was  filed  after 
December  1, 1997,  into  their  computer 
database.  Individuals  who  have  access 
to  the  Internet  can  view  the  materials  in 
these  dockets  using  the  followdng 
Intemet  address:  http://dms.dot.gov. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters:  FAA  Hearing 
Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  926A,  Washington, 
DC  20591;  (202)  267-3641.  ^ 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Regional  Counsel  for  the 
Aeronautical  Center  (AMC-7),  Mike 
Moru-oney  Aeronauticcd  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma 
City,  OK  73169;  (405)  954-3296. 

Office  of  the  Regional  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  Regional  Counsel  for  the 
Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Regional  Counsel  for  the 
Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Fitzgerald 


Federal  Building,  Jamaica,  NY  11430; 
(718)  553-3285. 

Office  of  the  Regional  Coimsel  for  the 
Great  Lakes  Region  (AGL-7),  Great 
Lakes  Region  Headquarters,  O'Hare 
Lake  Office  Center,  2300  East  Devon 
Avenue,  Suite  419,  De^Plaines,  IL 
60018;  (847)  294-7085. 

Office  of  the  Regional  Counsel  for  the 
New  England  Region  (.\NE-7),  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Room  401, 
Burlington,  MA  01803;  (781)  238- 
7040. 

Office  of  the  Regional  Counsel  for  the 
Northwest  Mountain  Region  (ANM- 
7),  Northwest  Mountain  Region 
Headquarters,  1601  Lind  Avenue,  SW, 
Renton,  WA  98055;  (425)  227-2007. 

Office  of  the  Regional  Counsel  for  the 
Southern  Region  (ASO-7),  Southern 
Region  Headquarters,  1701  Columbia 
Avenue,  College  Park,  GA  30337; 
(404) 305-5200. 

Office  of  the  Regional  Coimsel  for  the 
Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd.,  Fort  Worth,  TX 
76137; (817)  222-5064. 

Office  of  the  Regional  Counsel  for  the 
Technical  Center  (ACT-7),  William  J. 
Hughes  Technical  Center,  Atlantic 
City  International  Airport,  Atlantic 
City,  NJ  0845;  (609)  485-7088. 

Office  of  the  Regional  Counsel  for  the 
Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard, 
Hawthorne,  CA  90261;  (310)  725- 
7100. 

Issued  in  Washington,  DC  on  January  5, 
2000. 

James  S.  Dillman, 

Assistant  Chief  Counsel  for  Litigation. 
[FR  Doc.  00-583  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMErrr  OF  TRANSPORTATION  * 

Federal  Transit  Administration 

Transfer  of  Federally  Assisted  Land  or 
Facility 

agency:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  transfer 

Federally  assisted  land  or  facility. 

nummary:  Section  5334(g)  of  the  Federal 
Transit  Laws,  as  codified,  49  U.S.C. 
§  5301,  et  seq..  permits  the 
Administrator  oi  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if, 
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Joel  P.  Ettinger, 
Federal  Transit 


FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Carter,  Director  of  Operations 
and  Program  Mi  inagement  at  312/353- 
2789. 

SUPPLEMENTARY  INFORMATION: 

Background 

49  U.S.C.  5331(g)  provides  guidance 
on  the  transfer  (f  capital  assets. 

recipient  of  FTA 
assistance  decides  an  asset  acquired 
under  this  chap  :er  at  least  in  part  with 
that  assistance  i  s  no  longer  needed  for 

•  which  it  was  acquired, 
the  Secretary  of  Transportation  may 
authorize  the  re  :ipient  to  transfer  the 
asset  to  a  local  ( ovemmental  authority 

1  aublic  purpose  with  no 
further  obligatic  n  to  the  Government.  49 
U.S.C.  5334(g){^). 
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that  there  is  no 
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if  the  asset  is  a  facility 


Federal  Interest  in  Acquiring  Land  or 
Facility 

This  dociunent  implements  the 
requirements  of  49  U.S.C.  5334(g)(1)(D) 
of  the  Federal  Transit  Laws. 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facilify, 
FTA  will  make  certain  that  the  other 
requirements  specified  in  49  U.S.C. 
5334(g)(1)  (A)  through  (C)  are  met  before 
permitting  the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  property  is  a  municipal  transit 
facility,  consisting  of  approximately 
62,635  square  feet  of  land  situated 
within  a  light  industrial  district  of 
Bloomington,  Indiana,  with  frontage  on 
East  Miller  Drive.  The  Facility  is  a  one- 
story  steel  and  masonry  warehouse/ 
service  garage  building  attached  to  a 
block  wash  bay  on  the  north  side  of  the 
main  building.  The  interior  of  the  office 
building  consists  of  average  trim, 
standard  industrial  grade  carpeting  and 
typical  office  fixtures.  The  building 
consists  of  a  finished  office  area 
containing  2,575  square  feet.  The 
warehouse/service  garage  contains  7,931 
square  feet  and  the  storage  mezzanine 
area  has  2,050  square  feet.  The  north 
side  of  the  office  building  has  a  drive- 
through  wash  bay  containing  1,240 
square  feet;  however,  the  equipment  is 
inoperable  and  not  repairable.  The 
service  area  has  radiant  heaters,  5  drive- 
through  bays  and  is  insulated.  The  main 
parking  area  is  located  on  the  East  Side 
of  the  building;  there  is  also  parking  and 
drive  area  on  the  West  Side  of  the 
building.  The  entire  area  has  perimeter 
chain  link  fencing.  There  are  outdoor 
lights  and  the  asphalt  is  in  average 
condition. 

Issued  on:  January  5,  2000. 
Donald  Gismondi, 

Acting  Regional  Administrator. 

[FR  Doc.  00-571  Filed  1-10-00;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33839] 

Dallas  Area  Rapid  Transit — Acquisition 
and  Operation  Exemption — Line  of 
Union  Pacific  Railroad  Co. 

Dallas  Area  Rapid  Transit  (DART),  a 
political  subdivision  of  the  State  of 
Texas,  has  filed  a  notice  of  exemption 
imder  49  CFR  1150.41  to  acquire  by 
purchase  a  rail  line  of  Union  Pacific 
Railroad  Company  (UP)  extending 
between  approximately  milepost  747.25 
and  approximately  milepost  746.25,  a 
distance  of  approximately  1  route  mile 
inRowlett,  TX(line).' 

The  earliest  the  transaction  could  be 
consummated  was  December  27, 1999, 
the  effective  date  of  the  exemption 
(7  days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33839,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  EX:  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Esq.,  Oppenheimer  Wolff 
Donnelly  &  Bayh  LLP,  1350  Eye  Street, 
NW,  Suite  200,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  oiu-  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  4,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-527  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  4915-00-P 


'  DART  states  that  it  will  grant  trackage  rights  to 
UP  (or  UP's  designee)  on  the  line  and  that  freight 
railroad  operations  on  the  line  will  be  conducted 
by  UP  (or  UP's  designee)  pursuant  to  the  trackage 
rights.  According  to  DART,  UP  (or  UP's  designee) 
will  seek  the  Board's  approval  for  the  trackage 
rights  in  a  separate  filing. 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-S7  (Sutv-No.  50X)] 

Soo  Line  Railroad  Company — 
Abandonment  Exemption — in  Marshail 
and  Roberts  Counties,  SD 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  8.1±mile 
portion  of  its  line  of  railroad  between 
milepost  228.2±west  of  Claire  City  and 
milepost  236.3±,  at  the  end  of  the  track 
near  Veblen,  in  Marshall  and  Roberts 
Counties,  SD.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  57224 
and  57270. 

Soo  has  certified  that:  (1)  Nolocal 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  loccd  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  10,  2000,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 


I  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  tor  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 


under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  21, 
2000.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  January  31, 
2000,  with:  Siuface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Diane  P.  Gerth,  Esq., 
Leonard,  Street  and  Deinard 
Professional  Association,  150  South 
Fifth  Street,  Suite  2300,  Minneapohs, 
MN  55402. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Soo  has  filed  an  envirorunental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  14,  2000. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Soo  shall  file  a  notice  of 
consimmiation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consiunmation  has  not  been  effected  by 
Soo's  filing  of  a  notice  of  consummation 
by  January  11,  2001,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  3.  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-419  Filed  1-10-00;  8:45  am) 
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2  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(0(25). 


DEPARTIMENT  OF  THE  TREASURY 

Bureau  of  Alcohoi,  Tobacco,  and 
Firearms 

[ATF  01130.14] 

Delegation  Order — Delegation  of  the 
Director's  Auttioritles  in  Subpart  I  of  27 
CFR  Part  296 

1.  Purpose 

This  order  delegates  the  authorities  of 
the  Director  to  subordinate  ATF  officers 
and  prescribes  the  subordinate  ATF 
officers  with  whom  persons  file 
documents  which  are  not  ATF  forms. 
Specifically,  this  order  specifies  the 
appropriate  ATF  officers  that  are 
designated  in  Treasury  Decision  ATF- 
423,  which  revised  subpart  I  of  part  296 
of  Title  27  of  the  Code  of  Federal 
Regulations  (CFR)  for  the  floor  stocks 
tax  on  cigarettes. 

2.  Cancellation 

This  order  cancels  ATF  O  1100.154, 
Delegation  Order — Delegation  of  Certain 
Authorities  of  the  Director  in  27  CFR 
parts  170  and  296. 

3.  Background 

Under  current  regulations,  the 
Director  has  authority  to  take  final 
action  on  matters  relating  to  tobacco 
products  and  cigarette  papers  and  tubes. 
We  have  determined  that  certain  of 
these  authorities  should,  in  the  interest 
of  efficiency,  be  delegated  to  a  lower 
organizational  level. 

4.  Delegations 

Under  the  authority  vested  in  the 
Director,  Biueau  of  Alcohol,  Tobacco 
and  Firearms,  by  Treasury  Department 
Order  No.  120-1  (formerly  221),  dated 
June  6,  1972,  and  by  26  CFR  301.7701- 
9,  this  ATF  order  delegates  certain 
authorities  to  take  final  action 
prescribed  in  subpart  I  of  part  296  of 
Title  27  CFR  to  subordinate  officers. 
Also,  this  ATF  order  prescribes  the 
subordinate  officers  with  whom 
applications,  notices,  and  reports 
required  by  subpart  I  of  part  296  of  Title 
27  CFR,  which  are  not  ATF  forms,  are 
filed.  The  attached  table  identifies  the 
regulatory  sections,  documents  and 
authorized  ATF  officers.  The  authorities 
in  the  table  may  not  be  redelegated.  An 
ATF  organization  chart  showing  the 
directorates  and  the  positions  involved 
in  this  delegation  order  has  been 
attached. 
John  W.  Magaw, 
Director 


1674 


Federal  Register / Vol.  65,  No.  7 /Tuesday,  January  11,  2000 /Notices 


Table  of  Authorities,  Documents  to  be  Filed,  and  Authorized  Officials 


Regulatory  s  action 


Offlcer(s)  authorized  to  act  or  receive  document 


§296.242 
§296  244 
§296.253 

§296.253 

§296.263 

§296.264 

§296.271 
§296.272 
§296.274 


Director  of  Industry  Operations. 

Inspector,  Specialist  or  Special  Agent. 

Section  Chief,  National  Revenue  Center  (NRC),  to  approve  (by  affixing  the  signature  of  the  Director)  claims  of  more 

than  $5,000  for  remission,  abatement,  credit,  or  refund  of  tax. 
Unit  Supervisor,  NRC,  to  approve  (by  affixing  the  signature  of  the  Director)  claims  of  $5,000  or  less  for  remission, 

abatement,  credit,  or  refund  of  tax. 
Chief,  Regulations  Division.  If  the  altemate  method  or  procedure  does  not  affect  import  or  export  recordkeeping. 

Chief,  NRC,  may  act  upon  the  same  altemate  method  that  has  been  approved  by  the  Chief,  Regulations  Division. 
Chief,  Regulations  Division.  If  the  alternate  method  or  procedure  does  not  affect  import  or  export  recordkeeping. 

Chief,  NRC,  may  act  upon  the  same  altemate  method  that  has  been  approved  by  the  Chief,  Regulations  Division. 
Inspector,  Specialist  or  Special  Agent. 
Director  of  Industry  Operations. 
Section  Chief,  NRC. 


BILLING  CODE  4810- 31 -P 


AIT  Organization 


This 


Director 


Assistant  Director 
(Field  Operations) 

I 

Division  Director/ 
Special  Agent  In  Charge 

"    " 1 " 


I 


Assistant  Director 
(Alcohol  and  Totacco) 


Assistant 

Special  Agent 

In  Charge 


Resident  Agent 
In  Charge 

Group  Supervisor 


Director  of 
Industry  Operations 

I 

1 

I 

Area  Supervisor 

Chief,  Puerto 
Rico  Operations 

Inspector 

Inspector 

X 


.,r~~~ 

Chief,  Revenue 
Division 

•' -T'- — 


1 _ 

Chief,  Regulations 
Division 


.. J 


Chief,  Technical 
Services 


I 


Chief,  National 
Revenue  Center 


Technical  Section 
Supervisor 


Section  Chief 


Specialist 


Special  Agent 


Unit  Supervisor 
Specialist    \ 


is  not  a  complete  organizational  chart  of  ATF. 


[FR  Doc.  00-329  "iled  1-10-00;  8:45  am) 

BILLING  CODE  4810-  11-C 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace. 


DATE/TIME:  Thursday,  January  20,  2000, 
9:00  a.m.-5:30  p.m. 

LOCATION:  1200  17th  Street,  NW,  Suite 
200,  Washington,  DC  20036. 
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STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
agenda:  January  2000  Board  Meeting; 
Approval  of  Minutes  of  the  Ninety- 
Second  Meeting  (November  18,  1999)  of 
the  Board  of  Directors;  Chairman's 
Report;  President's  Report;  Committee 
Reports;  Review  of  Unsolicited  Grant 
Applications;  Other  General  Issues. 
CONTACT:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202) 457-1700. 

Dated:  January  3,  2000. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance, 

United  States  Institute  of  Peace. 

[FR  Doc.  00-692  Filed  1-7-00;  1:12  pm] 

BILUNG  CODE  315S-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-NEW  (Survey  of 
Benefits  Usage)] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Office  of  Planning  and 
Analysis,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Office  of  Planning 
and  Analysis  (OP&A),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 


The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  10,  2000. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "Survey  of  Department  of 
Veterans  Affairs  (VA)  Benefits  Usage." 

SUPPLEMENTARY  INFORMATION: 

Title:  Survey  of  Department  of 
Veterans  Affairs  (VA)  Benefits  Usage. 
Type  of  Review:  New  collection. 
Abstract:  The  proposed  telephone 
survey  is  intended  to  collect  data  as  part 
of  a  program  evaluation  to  assess  the 
effectiveness  and  efficiency  of 
Department  of  Veterans  Affairs  (VA) 
programs  which  assist  the  survivors  of 
veterans  and  servicemembers  who  die  of 
service-connected  disabilities  (in  the 
case  of  Dependency  and  Indemnity 
Compensation)  or  with  service- 
connected  disabilities  (in  the  case  of 
Insurance)  and  certain  other  veterans. 
This  evaluation  will  fulfill  the  ongoing 
requirements  of  Public  Law  103-62,  the 
Government  Performance  and  Results 
Act  of  1993;  Title  38,  U.S.C,  section 
527,  Evaluation  and  Data  Collection; 
and  Title  38  CFR,  §  1.15,  Standards  for 
Program  Evaluation.  In  addition,  this 
evaluation  will  fulfill  the  specific 
requirements  of  Public  Law  105-368, 
Section  303,  Assessment  of 
Effectiveness  of  Insurance  and  Siuvivor 
Benefits  Programs  for  Siu^fivors  of 
Veterans  with  Service-coimected 
Disabilities. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  28,  1999.  at  page  58130. 

Affected  Public:  Individuals  or 
households. 

Estimated  Time  Per  Respondent  and 
Annual  Burden: 

a.  Beneficiaries  of  DIC  Program: 
789  Spouses  @  35  minutes  per 

response  =  460  hours. 

203  Children  @  35  minutes  per 
response  =  118  hours. 

b.  1,643  Nonparticipating 
Servicemembers/Veterans  @  35  minutes 
per  response  =  411. 

c.  1,637  Subscribing  Servicemembers/ 
Veterans  @  20  minutes  =  546  hours. 

d.  1,220  Insurance  Beneficiaries  @  30 
minutes  =  610. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
5,492. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Himian  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "Survey 
of  Department  of  Veterans  Affairs  (VA) 
Benefits  Usage." 

Dated:  December  28, 1999. 

By  Direction  of  the  Secretary. 
Sandra  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 
[re  Doc.  00-607  Filed  1-10-00;  8:45  am) 
BILUNG  CODE  8320-01-P 
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This  section  of  thf  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidertial,  Rule,  Proposed  Rule, 
and  Notice  docunients.  These  corrections  are 


prepared  by  the 
Register  Agency  | 
issued  as  signed 
the  appropriate  dd 


elsewhere  in  the  issue. 


fice  of  the  Federal 
irepared  corrections  are 
locuments  and  appear  in 

;ument  categories 


ENVIRONMEr 
AGENCY 


tAL  PROTECTION 


40  CFR  Part  50^ 

[FRL-6513-3] 
RIN  2040-AC25 

Standarde  for  th«  Use  or  Disposal  of 
SewafeSkidga 


Correction 


rile 


page 


document  99-33033, 

72045,  in  the  issue  of 

23,  1999,  make  the 


In  proposed 
beginning  on 
Thursday,  Deceinber 
following  corre<  tion 

§503.13    [Correcwd] 

On  page  72061 
§503.13— Ceilinjg 
the  heading 
(milligrams  per 
line  "0.003  TEC 
TEQ". 
[FR  Doc.  C9-3303b  Filed  1-10-00;  8:45  am) 

MLLMO  COOC  1S0»-<  1-0 


in  table  1  of 
Concentrations,  xmder 
concentration 
dlogram)',  in  the  first 
should  read  "0.0003 


Ce  iling 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  65d 

RIN3052-AB56    | 

Federal  Agricultural  Mortgage 
Corporation;  RiSk-Based  Capital 
Requirements 

Correction 

In  proposed  nile  document  99-29214 
beginning  on  pa  }e  61740,  in  the  issue  of 


Friday,  November  12,  1999,  make  the 
following  corrections: 

1.  On  page  61750,  in  the  first  column, 
in  the  eighth  line  from  the  bottom  above 
the  footnotes,  "(le^)"  should  read 
"(a.2)". 

2.  On  page  61752,  in  the  second 
colimui,  in  Table  1,  in  the  sixth  line 
entry  beginning  "Overall  Portfolio", 
remove  the  numerals  "828"  and 
"3,187";  and  in  the  fifth  line  entry 
directly  above  which  begins  "Assets", 
add  the  numerals  "828"  and  "3,187"  in 
their  respective  columns. 

Appendix  A  to  Subpart  B  of  Part  650 
[Corrected] 

3.  On  page  61758,  in  the  third 
column,  in  Appendix  A  to  Subpart  B  of 
Part  650,  under  the  heading  2.3 
Example  Calculation  of  Dollar  Loss  on 
One  Loan,  in  Step  1 :,  in  tlie  third  and 
fourth  lines,  "$1,278,750  =  $1,250,000  • 
1.023"  should  read  "$1,278,750  = 
$1,250,000*1.023". 

4.  On  page  61759,  in  the  first  column, 
under  the  same  heading,  in  Step  4:,  in 
lines  19  and  20,  "0.06575  =  0.02340 

+( -  16.69 19.50)"  should  read 

"0.06575  =  0.02340  •  (-16.69  -  -19.50)". 

5.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in 
Step  5:,  in  the  third  line,  "0.03010  = 
0.144026  -I-  0.209"  should  read  "0.03010 
=  0.144026*0.209". 

6.  On  the  same  page,  in  the  same 
coltimn,  under  the  same  heading,  in 
Step  6:,  in  the  third  line, 
"$37,625=$l,250,000x0.03010"  should 
read  "$37,625  =  $1,250,000  •  0.03010". 

7.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in 
Step  7:,  in  the  third  line, 
"$15,644=$37,625  - 
($37,625x0.584215)"  should  read 
"$15,644  =  $37,625  -  ($37,625* 
0.584215)". 

8.  On  the  same  page,  in  the  second 
column,  under  the  heading  2.4 
Treatment  of  Long-term  Standby 
Purchase  Commitments,  in  paragraph 
2.4a,  in  line  24,  "($1,000,000  x  0.03)  = 


$30,000."  should  read  "($1,000,000  • 
0.03)  =  $30,000." 

9.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
tenth  line  from  the  bottom  above  the 
footnote,  "Estimated"  should  read  "b. 
Estimated". 

10.  On  page  61763,  in  the  first 
column,  under  the  heading 

4. 2 Assumptions  and  Relationships,  in 
paragraph  4.2b(4)(A),  in  line  19,  "0.014 
=  0.069 — 0.0554"  should  read  "0.014  = 
0.069  -  0.0554". 

(FR  Doc.  C9-29214  Filed  1-10-00;  8:45  am] 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  270 
[T.D.  ATF-42e] 
RIN  1512-AB88 

Increase  in  Tax  on  Tobacco  Products 
and  Cigarette  Papers  and  Tubes  [99R- 
88P] 

Correction 

In  rule  document  99-32605  beginning 
on  page  71937  in  the  issue  of 
Wednesday,  December  22,  1999,  make 
the  following  correction: 

§270.187    [Corrected] 

On  page  71941,  in  the  second  column, 
in  §270.187,  in  the  second  line  of 
amendatory  instruction  14  before  "and" 
add  amendatory  instruction  15  to  read 
as  follows  "Par.  15.  Section  270.187a  is 
redesignated  as  §270.187.  Newly 
redesignated  §270.187  is  amended  by 
revising  the  heading  to  read  as  set  forth 
below  and  by  removing  the  reference  to 
§270.22a". 

[FR  Doc.  C9-32605  Filed  1-10-00;  8:45  am] 
BILUNG  CODE  1S05-01-O 
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Tuesday 
January  11,  2000 


Part  n 


Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 
Revenue  Assurance;  Notice 
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DEPARTMEN1  OF  AGRICULTURE 
Federal  Crop  I  nsurance  Corporation 
Revenue  Assu  ranee 


action:  Notice 


of  availability. 


barley,  spring 
sunflowers,  thd 
provide  its  terd 
FOR  FURTHER  IM 
Hoffmann,  Dirq 
Development 
Insurance  Cor 
Department  of  | 
Road,  Kansas  i 


SUMMARY:  In  a(  cordance  with  section 
508(h)  of  the  F  jderal  Crop  Insurance 
Act  (Act),  the  I'ederal  Crop  Insurance 
Corporation  (F IIC)  Board  of  Directors 
(Board)  approv  bs  for  reinsurance  and 
subsidy  the  insurance  of  canola/ 

feed  barley,  spring 
wheat,  soybeais,  and  sunflowers,  in 
select  states  anp  counties  under  the 
Revenue  Assui  ance  (RA)  plan  of 
insiu-ance  for  the  2000  crop  year.  This 
notice  is  intended  to  inform  eligible 
producers  and  the  private  insurance 
industry  of  the  availability  of  RA 
coverage  for  capola/rapeseed,  com,  feed 
trheat,  soybeans,  and 
I  areas  of  availability,  and 
IS  and  conditions. 
FORMATION  CONTACT:  Tim 
(ctor.  Product 
|i vision,  Federal  Crop 
Dration,  United  States 
Agriculture,  9435  Holmes 
]ity,  Missouri,  64131, 
telephone  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  AM  allows  for  the 
submission  of  i  policy  to  FCIC's  Board 
and  authorizes  ithe  Board  to  review  and, 
if  the  Board  fin  ds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premii  mis  charged  to  the 
producers  are  a  ctuarially  appropriate, 
approve  the  po  icy  for  reinsurance  and 
subsidy  in  accc  rdance  with  section 
508(e)  of  the  Act.  Any  subsequent 
changes  to  the  )olicy  will  be  made 
through  notice  in  the  Federal  Register 
or  actual  notice  to  the  producer. 

In  accordanc  5  with  section  508(h)  of 
the  Act,  the  Bo  ird  approved  a  program 
of  insurance  known  as  "Revenue 
Assurance"  sulimitted  by  Farm  Bureau 
Mutual  Insuran  ce  Company  of  Iowa  as 
a  pilot  project  c  overing  com  and 
soybeans  for  thj  1997  and  1998  crop 
years. 

The  RA  prog  am  was  approved  for 
reinsurance  ani  1  premium  subsidy, 
including  subsi  dy  for  administrative 
and  operating « xpenses  in  an  amount 
authorized  und  er  section  508(e)  of  the 
Act.  RA  was  designed  to  protect  a 
producer's  revanue  whenever  low  prices 
or  low  yields,  or  a  combination  of  both, 
caused  the  hanrest  revenue  to  fall  below 
a  guaranteed  leyel.  The  producer 
selected  a  per-^re  revenue  guarantee 
that  could  not  le  less  than  65  percent, 
or  more  than  71 1  percent,  of  the  expected 
revenue  for  a  u  lit.  The  policy 


indemnity  was  finalized  when  the 
county  harvest  price  and  the  producer's 
actual  production  were  determined. 
This  determination  typically  occurred 
in  December  for  com,  and  in  November 
for  soybeans.  The  crop  prices  were 
established  on  a  county  basis.  The  RA 
policy  provides  coverage  for  basic  units, 
optional  units,  enterprise  units,  and 
whole-farm  units. 

For  the  1999  crop  year,  at  the  request 
of  American  Farm  Biu-eau  Insurance 
Services,  Inc.,  the  RA  program  for  com 
and  soybeans  was  expanded  into 
Illinois,  South  Dakota,  Minnesota,  and 
North  Dakota,  and  spring  wheat  was 
approved  as  a  new  crop  for  North 
Dakota.  Producers  could  select  a 
coverage  level  percentage  up  to  80 
percent  for  whole-farm  units,  and  a  fall 
harvest  price  option  that  used  the 
greater  of  the  projected  harvest  price  or 
the  fall  harvest  price  in  determining  the 
revenue  guarantee.  The  RA  program  was 
changed  to  use  the  Chicago  Board  of 
Trade  futures  for  crop  prices  rather  than 
using  the  county  crop  prices.  The 
Chicago  Board  of  Trade  futures  and  the 
actual  production  history  were  the  basis 
for  determining  the  revenue  guarantee 
and  RA  premium  rates. 

For  the  2000  crop  year,  the  RA 
program  is  expanded  for  com  and 
soybeans  in  Indiana;  for  spring  wheat  in 
Idaho,  Minnesota,  and  South  Dakota;  for 
feed  barley  and  canola/rapeseed  in 
Idaho  and  North  Dakota;  and  for 
sunflowers  in  North  Dakota.  The 
maximum  coverage  level  for  enterprise 
and  whole-farm  units  is  also  increased 
to  85  percent. 

FCIC  herewith  gives  notice  of  the 
above  stated  changes  for  the  2000  crop 
year  for  RA  canola/rapeseed,  corn,  feed 
barley,  spring  wheat,  soybeans,  and 
sunflowers  for  use  by  private  insurance 
companies. 

The  RA  underwriting  rules,  crop 
provisions,  and  basic  provisions  for 
canola/rapeseed,  com,  feed  barley, 
spring  wheat,  soybeans,  and  sunflowers 
will  be  released  electronically  to  all 
reinsvu-ed  companies  through  FCIC's 
Reporting  Organization  Server. 

Notice:  The  Basic  Provisions  and  Crop 
Provisions  for  the  2000  RA  canola/ 
rapeseed,  corn,  feed  barley,  spring 
wheat,  soybeans,  and  sunflower 
programs  of  insurance  are  as  follows: 

Revenue  Assurance  Insurance  Policy 

This  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  under  the  authority  of  section 
508(h)  of  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1508(h)).  The 
provisions  of  the  policy  may  not  be 
waived  or  varied  in  any  way  by  the  crop 
insurance  agent  or  the  company.  Neither 


FCIC  or  the  Risk  Management  Agency 
have  the  authority  to  revise,  amend,  or 
otherwise  alter  this  policy.  They  can 
only  approve  or  disapprove  for 
reinsurance  those  terms  submitted  by 
the  creator  of  this  policy. 

In  the  event  we  cannot  pay  your  loss, 
your  claim  will  be  settled  in  accordance 
with  the  provisions  of  this  policy  and 
paid  by  FCIC.  No  state  guarantee  fund 
will  be  liable  to  pay  yoiu-  loss. 

Throughout  the  policy,  "you"  and 
"your"  refer  to  the  named  insured 
shown  on  the  accepted  application  and 
"we,"  "us,"  and  "our"  refer  to  the 
insurance  company  providing 
insurance.  Unless  the  context  indicates 
otherwise,  use  of  the  plural  form  of  a 
word  includes  the  singular  and  use  of 
the  singular  form  of  the  word  includes 
the  plural. 

Agreement  to  Insure;  In  return  for  the 
payment  of  the  premium,  and  subject  to 
all  of  the  provisions  of  this  policy,  we 
agree  with  you  to  provide  the  insurance 
as  stated  in  the  policy.  If  a  conflict 
exists  among  the  policy  provisions,  the 
order  of  priority  is  as  follows:  (1)  The 
Special  Provisions;  (2)  The  Crop 
Provisions;  and  (3)  These  Basic 
Provisions  with  (1)  controlling  (2),  etc. 

Basic  Provisions 

Terms  and  Conditions 
1.  Definitions 

Abandon — Failure  to  continue  to  care 
for  the  crop,  providing  care  so 
insignificant  as  to  provide  no  benefit  to 
the  crop,  or  failure  to  harvest  in  a  timely 
manner,  unless  an  insured  cause  of  loss 
prevents  you  from  properly  caring  for  or 
harvesting  the  crop  or  causes  damage  to 
it  to  the  extent  that  most  producers  of 
the  crop  on  acreage  with  similar 
characteristics  in  the  area  would  not 
normally  further  care  for  or  harvest  it. 

Acreage  report — ^A  report  required  by 
section  7  of  these  Basic  Provisions  that 
contains,  in  addition  to  other  required 
information,  your  report  of  your  share  of 
all  acreage  of  an  insured  crop  in  the 
coimty,  whether  insiu-able  or  not 
insurable. 

Acreage  reporting  date — The  date 
contained  in  the  Special  Provisions  or 
as  provided  in  section  7  by  which  you 
are  required  to  submit  your  acreage 
report. 

Act — The  Federal  Crop  Insurance  Act 
(7  U.S.C.  1501  etseq.). 

Actuarial  documents — The  material 
for  the  crop  year  that  is  available  for 
public  inspection  in  your  agent's  office, 
amd  which  shows  the  coverage  level 
percent,  premium  factors,  types, 
practices,  insiuable  acreage,  and  other 
related  information  regarding  crop 
insurance  in  the  coimty. 
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Administrative  fee — ^An  eimount  you 
must  pay  for  coverage  for  each  crop  year 
as  specified  in  section  8. 

Agricultural  commodity — All 
insurable  crops  and  other  fruit, 
vegetable  or  nut  crops  produced  for 
human  or  animal  consumption. 

Another  use,  notice  of—The  written 
notice  required  when  you  wish  to  put 
acreage  to  another  use  (see  section  15). 

Application — ^The  form  required  to  be 
completed  by  you  and  accepted  by  us 
before  insurance  coverage  will 
commence.  This  form  must  be 
completed  and  filed  in  your  agent's 
office  not  later  than  the  sales  closing 
date  of  the  initial  insurance  year  for 
each  crop  for  which  insurance  coverage 
is  requested.  If  cancellation  or 
termination  of  insurance  coverage 
occurs  for  any  reason,  including  but  not 
limited  to  indebtedness,  suspension, 
debarment,  disqualification, 
cancellation  by  you  or  us,  or  violation 
of  the  controlled  substance  provisions  of 
the  Food  Security  Act  of  1985,  a  new 
application  must  be  filed  for  the  crop. 
Insurance  coverage  will  not  be  provided 
if  you  are  ineligible  under  the  contract 
or  imder  any  Federal  statute  or 
regulation. 

Approved  yield — ^The  yield 
determined  in  accordance  with  7  CFR 
part  400,  subpart  G. 

Assignment  of  indemnity — ^A  transfer 
of  policy  rights,  made  on  our  form,  and 
effective  when  approved  by  us.  It  is  the 
arrangement  whereby  you  assign  youi 
right  to  an  indemnity  payment  to  any 
party  of  your  choice  for  the  crop  year. 

Base  premium  rate — The  premium 
rate,  contained  in  the  actuarial 
documents,  for  the  risk  of  a  revenue 
loss. 

Cancellation  date — The  calendar  date 
specified  in  the  Crop  Provisions  on 
which  coverage  for  the  crop  will 
automatically  renew  unless  canceled  in 
writing  by  either  you  or  us,  or 
terminated  in  accordance  with  the 
policy  terms. 

Claim  for  indemnity — A  claim  made 
on  our  form  by  you  for  damage  or  loss 
to  an  insured  crop  and  submitted  to  us 
not  later  than  60  days  after  the  fall 
harvest  price  is  released  (see  section  15). 

Consent — Approval  in  writing  by  us 
allowing  you  to  take  a  specific  action. 

Contract — (See  definition  of 
"policy"). 

Contract  change  date — The  calendar 
date  by  which  we  make  any  policy 
changes  available  for  inspection  in  the 
agent's  office  (see  section  5).  The 
contract  change  date  is  not  applicable  to 
any  policy  for  which  application  is 
made  in  the  crop  year  in  which  such 
changes  are  initially  effective. 


County — ^Any  county,  parish,  or  other 
political  subdivision  of  a  state  shown  on 
your  accepted  application,  including 
acreage  in  a  field  that  extends  into  an 
adjoining  county  if  the  county  boundary 
is  not  readily  discernible. 

Coverage — The  insurance  provided  by 
this  policy  against  insured  loss  of 
revenue,  by  unit,  as  shown  on  your 
summary  of  coverage. 

Coverage  begins,  date — ^The  calendar 
date  insurance  begins  on  the  insured 
crop,  as  contained  in  the  Crop 
Provisions. 

Coverage  level  percent — ^The  percent, 
expressed  in  decimals  (.xxxx), 
determined  by  dividing  the  per-acre 
revenue  guarantee  by  the  expected  per- 
acre  revenue  rounded  to  hundredths  for 
enterprise  or  whole-farm  units. 

Crop  premium  per  acre — Your  per- 
acre  revenue  guarantee  multiplied  by 
the  applicable  base  rate. 

Crop  Provisions — The  part  of  the 
policy  that  contains  the  specific 
provisions  of  insurance  for  each  insured 
crop. 

Crop  year — ^The  period  within  which 
the  insured  crop  is  normally  grown, 
regardless  of  whether  or  not  it  is 
actually  grown,  and  designated  by  the 
calendar  year  in  which  the  insured  crop 
is  normally  harvested. 

Damage — Injury,  deterioration,  or  loss 
of  revenue  of  the  insured  crop  due  to 
insured  or  iminsured  causes. 

Damage,  notice  of — ^A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the 
insured  crop  has  been  damaged  to  the 
extent  that  a  loss  is  probable  (see  section 
15). 

Days — Calendar  days. 

Deductible — ^The  amount  determined 
by  subtracting  the  coverage  level 
percent  you  choose  from  100  percent. 
For  example,  if  you  elected  a  65  percent 
coverage  level,  your  deductible  would 
be  35  percent  (100%  -65%  =  35%). 

Delinquent  account — ^Any  account 
you  have  with  us  in  which  premimns, 
administrative  fees,  and  interest  on 
those  amounts  is  not  paid  by  the 
termination  date  specified  in  the  Crop 
Provisions,  or  any  other  amounts  due 
us,  such  as  indemnities  found  not  to 
have  been  earned,  which  are  not  paid 
within  30  days  of  our  mailing  or  other 
delivery  of  notification  to  you  of  the 
amount  due. 

Earliest  planting  date — The  earliest 
date  established  for  planting  the  insured 
crop  (see  Special  Provisions  and  section 
14). 

End  of  insurance  period,  date  of— The 
date  upon  which  your  crop  insm^ance 
coverage  ceases  for  the  crop  year  (see 
Crop  Provisions  and  section  12). 


Expected  per-acre  revenue — ^The 
approved  yield  times  the  projected 
harvest  price  (see  section  1  of  the  Crop 
Provisions). 

FCIC — ^The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
government  corporation  within  USDA. 

Field — ^All  acreage  of  tillable  land 
within  a  natural  or  artificial  boundary 
(e.g.,  roads,  waterways,  fences,  etc.). 

Final  planting  date — ^The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  be  planted  in  order  to  be 
insured  for  the  full  per-acre  revenue 
guarantee. 

FSA — ^The  Farm  Service  Agency,  an 
agency  within  USDA,  or  a  successor 
agency. 

FSA  Farm  Serial  Number — The 
number  assigned  to  the  form  by  the  local 
FSA  office: 

Good  farming  practices — ^The  cultural 
practices  generally  in  use  in  the  county 
for  the  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least 
the  yield  used  to  determine  the  per-acre 
revenue  guarantee,  and  are  those 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  coimty. 

Insured — ^The  named  person  as  shown 
on  the  application  accepted  by  us.  This 
term  does  not  extend  to  any  other 
person  having  a  share  or  interest  in  the 
crop  (for  example,  a  partnership, 
landlord,  or  any  other  person)  unless 
specifically  indicated  on  the  accepted 
application. 

Insured  crop — The  crop  for  which 
coverage  is  available  under  these  Basic 
Provisions  and  the  applicable  Crop 
Provisions  as  shown  on  the  application 
accepted  by  us. 

Interplanted — Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insured 
crop. 

Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  per-acre  revenue  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted — Acreage  initially 
planted  to  the  insured  crop  after  the 
final  planting  date. 

Late  planting  period — ^The  period  that 
begins  the  day  after  the  final  planting 
date  for  the  insured  crop  and  ends  25 
days  after  the  final  planting  date,  unless 
otherwise  specified  in  the  Crop 
Provisions  or  Special  Provisions. 
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or  the  final  planting  date  if  no  late 
planting  period  is  applicable,  unless 
replanting  is  generally  occurring  in  the 
area.  Unavailability  of  seed  will  not  be 
considered  a  valid  reason  for  failure  to 
replant. 

Premium  billing  date — The  earliest 
date  upon  which  you  will  be  billed  for 
insurance  coverage  based  on  your 
acreage  report.  The  premium  billing 
date  is  contained  in  the  Special 
Provisions. 

Premium  calculator — A  computer 
program  that  determines  your  per-acre 
premium  based  on  your  approved  yield, 
per-acre  revenue  guarantee,  coverage 
level  percent,  projected  harvest  price, 
unit  options,  and  other  factors  such  as 
crop,  type,  practice  and  county. 

Prevented  planting — Failure  to  plant 
the  insured  crop  with  proper  equipment 
by  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured 
crop  in  the  county.  You  may  also  be 
eligible  for  a  prevented  planting 
payment  if  you  failed  to  plant  the 
insured  crop  with  the  proper  equipment 
within  the  late  planting  period.  You 
must  have  been  prevented  ft-om  planting 
the  insured  crop  due  to  an  insured 
cause  of  loss  that  is  general  in  the 
surrounding  area  and  that  prevents 
other  producers  from  planting  acreage 
with  similar  characteristics. 

Production  report — A  vkrritten  record 
showing  your  annual  production  and 
used  by  us  to  determine  your  yield  for 
insurance  purposes  (see  section  4).  The 
report  contains  yield  information  for 
previous  years,  including  planted 
acreage  and  harvested  production.  This 
report  must  be  supported  by  written 
verifiable  records  from  a  warehouseman 
or  buyer  of  the  insured  crop,  or  by 
measurement  of  farm  stored  production, 
or  by  other  records  of  production 
approved  by  us  on  an  individual  case 
basis. 

Replanting — Performing  the  cultural 
practices  necessary  to  prepare  the  land 
to  replace  the  seed  of  the  damaged  or 
destroyed  insured  crop  and  then 
replacing  the  seed  of  the  same  crop  in 
the  insured  acreage  with  the  expectation 
of  producing  at  least  the  yield  used  to 
determine  the  per-acre  revenue 
guarantee. 

Representative  sample — Portions  of 
the  insured  crop  that  must  remain  in  the 
field  for  examination  and  review  by  our 
loss  adjuster  when  making  a  crop 
appraisal,  as  specified  in  the  Crop 
Provisions.  In  certain  instances,  we  may 
allow  you  to  harvest  the  crop  and 
require  only  that  samples  of  the  crop 
residue  be  left  in  the  field. 

Revenue  guarantee — The  per-acre 
revenue  guarantee  times  the  number  of 


insurable  acres  in  the  unit,  and  times 
your  respective  share. 

Sales  closing  date — A  date  contained 
in  the  Special  Provisions  by  which  an 
application  must  be  filed.  The  last  date 
by  which  you  may  change  your  crop 
insurance  coverage  for  a  crop  year. 

Section — (for  the  purposes  of  unit 
structure)  A  unit  of  measure  imder  a 
rectangular  survey  system  describing  a 
tract  of  land  usually  one  mile  square 
and  usually  containing  approximately 
640  acres. 

Share — Your  percentage  of  interest  in 
the  insured  crop  as  an  owner,  operator, 
or  tenant  at  the  time  insurance  attaches. 
However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity, 
your  share  will  not  exceed  your  share  at 
the  earlier  of  the  time  of  loss,  or  the 
beginning  of  harvest. 

Special  provisions — The  part  of  the 
policy  that  contains  specific  provisions 
of  insurance  for  each  insured  crop  that 
may  vary  by  geographic  area. 

State — The  state  shown  on  your 
accepted  application. 

Substantial  beneficial  interest — An 
interest  held  by  any  person  of  at  least  10 
percent  in  the  applicant  or  insured. 

Summary  of  coverage — Our  statement 
to  you,  based  upon  your  acreage  report, 
specifying  the  insured  crop  and  the 
revenue  guarantee  provided  by  unit. 

Tenant — A  person  who  rents  land 
ft-om  another  person  for  a  share  of  the 
crop  or  a  share  of  the  proceeds  of  the 
crop  (see  the  definition  of  "share"). 

Termination  date — The  calendar  date 
contained  in  the  Crop  Provisions  upon 
which  your  insurance  ceases  to  be  in 
effect  because  of  nonpayment  of  any 
amount  due  us  under  the  policy, 
including  premium. 

Timely  planted — Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop 
in  the  county. 

Unit- 
la)  Basic  unit — A  basic  unit 
established  in  accordance  with  section 
2(a). 

(b)  Optional  unit — A  unit  established 
from  basic  units  in  accordance  with 
section  2(b). 

(c)  Enterprise  unit — A  unit 
established  from  basic  units  or  optional 
units  in  accordance  with  section  2(c). 

(d)  Whole-farm  unit — A  unit 
established  from  enterprise  units  in 
accordance  with  section  2(d). 

USDA— United  States  Department  of 
Agriculture. 

Void — When  the  policy  is  considered 
not  to  have  existed  for  a  crop  year  as  a 
result  of  concealment,  fraud  or 
misrepresentation  (see  section  27). 

Written  agreement — A  document  that 
alters  designated  terms  of  a  policy  as 
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authorized  under  these  Basic 
Provisions.  (See  section  34). 

2.  Unit  Structure 

(a)  Basic  unit — All  insurable  acreage 
of  the  insured  crop  in  the  coimty  on  the 
date  coverage  begins  for  the  crop  year: 

(1)  In  which  you  have  a  100  percent 
crop  share;  or  (2)  Which  is  owned  by 
one  person  and  operated  by  another 
person  on  a  share  basis.  (Example:  If,  in 
addition  to  the  land  you  own,  you  rent 
land  from  five  landlords,  three  on  a  crop 
share  basis  and  two  on  a  cash  basis,  you 
would  be  entitled  to  four  units,  one  for 
each  crop  share  lease  and  one  that 
combines  the  two  cash  leases  and  the 
land  you  own.)  Land  which  would 
otherwise  be  one  unit  may,  in  certain 
instances,  be  divided  according  to 
guidelines  contained  in  this  section  and 
in  the  applicable  Crop  Provisions. 

(b)  Optional  unit — Unless  limited  by 
the  Crop  Provisions  or  Special 
Provisions,  a  basic  luiit  as  defined  in 
section  2(a)  of  these  Basic  Provisions 
may  be  divided  into  optional  units  if, 
for  each  optional  unit: 

(1)  You  meet  the  following: 

(i)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discernible  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit; 

(ii)  All  optional  units  you  select  for 
the  crop  yeai  are  identified  on  the 
acreage  report  for  that  crop  year  (Units 
will  be  determined  when  the  acreage  is 
reported  but  may  be  adjusted  or 
combined  to  reflect  the  actual  unit 
structure  when  adjusting  a  loss.  No 
further  unit  division  may  be  made  by 
you  after  the  acreage  reporting  date  for 
any  reason); 

(iii)  You  have  records,  that  are 
acceptable  to  us,  of  planted  acreage  and 
the  production  from  each  optional  unit 
for  at  least  the  last  crop  year  used  to 
determine  your  revenue  guarantee;  and 
(iv)  You  have  records  of  marketed  or 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 
each  optional  unit,  or  the  production 
from  each  optional  unit  is  kept  separate 
until  loss  adjustment  is  completed  by 
us. 

(2)  Each  optional  unit  must  also  meet 
one  or  more  of  the  following,  imless 
otherwise  specified  in  the  Crop 
Provisions: 

(i)  Optional  imits  may  be  established 
if  each  optional  unit  is  located  in  a 
separate  section.  In  the  absence  of 
sections,  we  may  consider  parcels  of 
land  legally  identified  by  other  methods 
of  measiu-e  such  as  Spanish  grants,  as 
the  equivalents  of  sections  for  unit 
purposes.  In  areas  which  have  not  been 
surveyed  using  sections,  section 


equivalents  or  in  areas  where 
boiuidaries  are  not  readily  discernible, 
each  optional  imit  must  be  located  in  a 
separate  FSA  farm  serial  number;  and 
(ii)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section, 
section  equivalent,  or  FSA  farm  serial 
niunber.  optional  units  may  be  based  on 
irrigated  and  non-irrigated  acreage.  To 
qualify  as  separate  irrigated  and  non- 
irrigated  optional  units,  the  non- 
irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage 
may  not  extend  beyond  the  point  at 
which  the  irrigation  system  can  deliver 
the  quantity  of  water  needed  to  produce 
the  yield  on  which  your  revenue 
guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  may  be  considered  as 
irrigated  acreage  if  the  comers  of  a  field 
in  which  a  center-pivot  irrigation 
system  is  used  do  not  qualify  as  a 
separate  non-irrigated  optional  unit.  In 
this  case,  production  from  both 
practices  will  be  used  to  determine  yoiu' 
approved  yield. 

(3)  If  you  do  not  comply  fully  with  the 
provisions  in  this  section,  we  will 
combine  all  optional  units  that  are  not 
in  compliance  with  these  provisions 
into  the  basic  unit  from  which  they 
were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover 
that  you  have  failed  to  comply  with 
these  provisions.  If  failure  to  comply 
with  these  provisions  is  determined  by 
us  to  be  inadvertent,  and  the  optional 
units  are  combined  into  a  basic  unit, 
that  portion  of  the  additional  premium 
paid  for  the  optional  units  that  have 
been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(c)  Enterprise  unit — All  insurable 
acreage  of  the  insured  crop  in  the 
coimty  in  which  you  have  a  share  on  the 
date  coverage  begins  for  the  crop  year. 
An  enterprise  unit  must  consist  of: 

(1)  One  or  more  basic  units  of  the 
same  insured  crop  that  are  located  in 
two  or  more  separate  sections,  section 
equivalents,  or  FSA  farm  serial 
niunbers:  or 

(2)  Two  or  more  optional  units  of  the 
same  insured  crop  established  by 
separate  sections,  section  equivalents,  or 
FSA  farm  serial  numbers. 

(d)  Whole-farm  unit — All  insurable 
acreage  of  the  insurable  crops  in  the 
county  in  which  you  have  a  share  on  the 
date  coverage  begins  for  each  crop  for 
the  crop  year.  This  unit  is  established 
from  enterprise  units  as  defined  in 
section  2(c).  The  insurable  acreage  must 
qualify  for  at  least  two  enterprise  units 
imder  this  section,  and  each  crop  must 
comprise  at  least  10  percent  of  the  total 


liability  of  all  crops  combined  produced 
on  the  farm. 

(e)  Exclusivity  Between  Units — If  you 
select  whole-farm  unit  coverage,  you 
cannot  select  any  other  imit  stmcture. 
However,  you  may  select  an  enterprise 
unit  for  one  crop  and  basic  or  optional 
unit  coverage  for  other  crops. 

(f)  Selection  of  unit  structure — You 
may  elect  an  enterprise  unit  or  a  whole 
farm  unit  subject  to  the  following: 

(1)  You  must  make  such  election  by 
the  sales  closing  date  for  the  insured 
crops  and  report  such  unit  structure  to 
us  in  writing.  Your  unit  selection  will 
remain  in  effect  from  year  to  year  imless 
you  notify  us  in  writing  by  the  sales 
closing  date  for  the  crop  year  for  which 
you  wish  to  change  this  election.  These 
units  may  not  be  further  divided.  If  you 
select  and  qualify  for  an  enterprise  or 
whole-farm  unit,  you  will  qualify  for  a 
premiiun  discount.  If  you  do  not  qualify 
for  enterprise  or  whole  farm  units  when 
the  acreage  is  reported,  we  will  assign 
the  basic  unit  structxire. 

(2)  For  a  whole-farm  unit: 

(i)  You  must  report  on  your  acreage 
report  the  acreage  for  each  optional  or 
basic  unit  for  each  crop  produced  in  the 
county  that  comprises  the  whole-farm 
unit;  and 

(ii)  Although  you  may  insure  all  of 
yoxii  crops  under  a  whole-farm  unit,  you 
will  be  required  to  pay  separate 
applicable  administrative  fees  for  each 
crop  included  in  the  whole  farm  unit. 

(g)  All  applicable  unit  structures  must 
be  stated  on  the  acreage  report  for  each 
crop  year. 

3.  Life  of  Policy.  Cancellation,  and 
Termination 

(a)  This  is  a  continuous  policy  and 
will  remain  in  effect  for  each  crop  year 
following  the  acceptance  of  the  original 
application  until  canceled  by  you  in 
accordance  with  the  terms  of  the  policy 
or  terminated  by  operation  of  the  terms 
of  the  policy,  or  by  us. 

(b)  Your  application  for  insurance 
must  contain  all  the  information 
required  by  us  to  insure  the  crop. 
Applications  that  do  not  contain  all 
social  security  numbers  and  employer 
identification  numbers,  as  applicable 
(except  as  stated  herein),  coverage  level 
percent,  crop,  type,  variety,  or  class, 
plan  of  insurance,  and  any  other 
material  information  required  to  insure 
the  crop,  are  not  acceptable.  If  a  person 
with  a  substantial  beneficial  interest  in 
the  insured  crop  refuses  to  provide  a 
social  security  number  or  employer 
identification  number,  the  amount  of 
coverage  available  under  the  policy  will 
be  reduced  proportionately  by  that 
person's  share  of  the  crop. 
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(c)  After  acce  }tance  of  the 
application,  yoi  i  may  not  cancel  this 
policy  for  the  ii  litial  crop  year. 
Thereafter,  the  )olicy  will  continue  in 
force  for  each  s  icceeding  crop  year 
unless  cancelec  or  terminated  as 
provided  below . 

(d)  Either  yoi  or  we  may  cancel  this 
policy  after  the  initial  crop  year  by 
providing  writt^  sn  notice  to  the  other  on 
or  before  the  ca  icellation  date  shown  in 
the  Crop  Provis  ons. 

(e)  If  any  amc  unt  due,  including 
administrative  ees  or  premium,  is  not 
paid  or  an  acceptable  arrangement  for 
payment  is  not  nade  on  or  before  the 
termination  dat  5  for  the  crop  on  which 
the  amount  is  d  je,  you  will  be 
determined  to  b  e  ineligible  to 
participate  in  aj  ly  crop  insurance 
program  author  zed  under  the  Act  in 
accordance  witi  7  CFR  part  400,  subpart 

u.  T 

(1)  For  a  politty  with  unpaid 
administrative  lees  or  premium,  the 
policy  will  tern  inate  effective  on  the 
termination  dat ;  immediately 
subsequent  to  t]  le  billing  date  for  the 
crop  year; 

(2)  For  a  poli(  y  with  other  amounts 
due,  the  policy  Arill  terminate  effective 
on  the  terminat  on  date  immediately 
after  the  accoun  t  becomes  delinquent; 

(3)  Ineligibilil  y  will  be  effective  as  of 
the  date  that  th<  policy  was  terminated 
for  the  crop  for  (vhich  you  failed  to  pay 
an  amount  owei  I  and  for  all  other 
insured  crops  v\  ith  coincidental 
termination  dat  (s; 

(4)  All  other  {  olicies  that  are  issued 
by  us  under  the  authority  of  the  Act  will 
also  terminate  a  5  of  the  next  termination 
date  contained  n  the  applicable  policy; 

(5)  If  you  are  neligible,  you  may  not 
obtain  any  crop  insurance  under  die  Act 
until  payment  i ;  made,  you  execute  an 
agreement  to  re  )ay  the  debt  and  make 
the  payments  ir  accordance  with  the 
agreement,  or  y  lu  file  a  petition  to  have 
your  debts  disclarged  in  bankruptcy; 

(6)  If  you  exe<  ute  an  agreement  to 
repay  the  debt  a  nd  fail  to  timely  make 
any  scheduled  j  ayment,  you  will  be 
ineligible  for  cr(  ip  insurance  effective  on 
the  date  the  pay  ment  was  due  until  the 
debt  is  paid  in  f  ill  or  you  file  a  petition 
to  discharge  the  debt  in  bankruptcy  and 
subsequently  ol  tain  discharge  of  the 
amounts  due.  D  smissal  of  the 
bankruptcy  peti  tion  before  discharge 
will  void  aill  po  icies  in  effect  retroactive 
to  the  date  you  vere  originally 
determined  ine!  igible  to  participate. 

(7)  Once  the  [  olicy  is  terminated,  the 
policy  cannot  b  f  reinstated  for.  the 
current  crop  ye;  r  unless  the  termination 
was  in  error; 

(8)  After  you  i  igain  become  eligible  for 
crop  insurance,  if  you  want  to  obtain 


coverage  for  your  crops,  you  must 
reapply  on  or  before  die  sales  closing 
date  for  the  crop  (Since  applications  for 
crop  insurance  cannot  be  accepted  after 
the  sales  closing  date,  if  you  make  any 
payment  after  the  sales  closing  date,  you 
cannot  apply  for  insurance  until  the 
next  crop  year);  and 

(9)  If  we  deduct  the  amount  due  us 
ft-om  an  indemnity,  the  date  of  payment 
for  the  purpose  of  this  section  will  be 
the  date  you  sign  the  properly  executed 
claim  for  indemnity. 

(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31,  1999, 
and  crop  B,  with  a  termination  date  of 
March  15,  2000,  are  insured  and  you  do 
not  pay  the  premium  for  crop  A  by  the 
termination  date,  you  are  ineligible  for 
crop  insurance  as  of  October  31,  1999, 
and  crop  A's  policy  is  terminated  on 
that  date.  Crop  B's  policy  is  terminated 
as  of  March  15,  2000.  If  you  enter  an 
agreement  to  repay  the  debt  on  April  25, 

2000,  you  can  apply  for  insurance  for 
crop  A  by  the  October  31,  2000,  sales 
closing  date  and  crop  B  by  March  15, 

2001,  sales  closing  date.  If  you  fail  to 
make  a  scheduled  payment  on 
November  1,  2000,  you  will  be  ineligible 
for  crop  insurance  effective  on 
November  1,  2000,  and  you  will  not  be 
eligible  unless  the  debt  is  paid  in  full  or 
you  file  a  petition  to  have  the  debt 
discharged  in  bankruptcy  and 
subsequently  receive  discharge. 

(f)  Ii  you  die,  disappear,  or  are 
judicially  declared  incompetent,  or  if 
you  are  an  entity  other  than  an 
individual  and  such  entity  is  dissolved, 
the  policy  will  terminate  as  of  the  date 
of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
coverage  begins  for  any  crop  year,  the 
policy  will  continue  in  force  through 
the  crop  year  and  terminate  at  the  end 
of  the  insurance  period  and  any 
indemnity  will  be  paid  to  the  person  or 
persons  determined  to  be  beneficially 
entitled  to  the  indemnity.  The  premium 
will  be  deducted  from  the  indemnity  or 
collected  from  the  estate.  Death  of  a 
partner  in  a  partnership  will  dissolve 
the  partnership  unless  the  partnership 
agreement  provides  otherwise.  If  two  or 
more  persons  having  a  joint  interest  are 
insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

(g)  We  may  terminate  your  policy  if 
no  premium  is  earned  for  3  consecutive 
years. 

(h)  The  cancellation  and  termination 
dates  are  contained  in  the  Crop 
Provisions. 

(i)  When  obtaining  coverage,  you 
must  provide  information  regarding 
crop  insurance  coverage  on  any  crop 
previously  obtained  ft'om  an  approved 
insurance  provider,  including  the  date 


such  insurance  was  obtained  and  the 
amount  of  the  administrative  fee. 

(j)  You  are  not  eligible  to  participate 
in  the  Revenue  Assurance  program  if 
you  have  elected  the  MPCI  Catastrophic 
Risk  Protection  Endorsement  except  in 
the  following  instance:  If  you  execute  a 
High-Risk  Land  Exclusion  Option  for  a 
Revenue  Assurance  Policy,  you  may 
elect  to  insure  the  "high-risk  land" 
under  an  MPCI  Catastrophic  Risk 
Protection  Endorsement  provided  that 
the  Catastrophic  Risk  Protection 
Endorsement  is  obtained  from  us.  If 
both  policies  are  in  force,  the  acreage  of 
the  crop  covered  imder  the  Revenue 
Assurance  policy  and  the  acreage 
covered  under  an  MPCI  Catastrophic 
Risk  Protection  Endorsement  will  be 
considered  as  separate  crops  for 
insiu-ance  purposes,  including  the 
payment  of  administrative  fees. 

4.  Insurance  Coverages 

(a)  Your  revenue  guarantee,  coverage 
level  percent,  approved  yields,  per-acre 
revenue  guarantee,  and  projected 
harvest  price  will  be  shown  on  your 
summary  of  coverage. 

(b)  You  must  select  a  coverage  level 
percent  by  the  sales  closing  date.  The 
maximum  allowable  coverage  level  is  75 
percent  (.7500  decimal  format)  and  the 
minimum  allowable  is  65  percent  (.6500 
decimal  format)  for  basic  and  optional 
units.  The  maximum  allowable  coverage 
level  is  85  percent  (.8500  decimal 
format)  and  the  minimum  allowable  is 
65  percent  (.6500  decimal  format)  for 
whole-farm  units  and  enterprise  units. 

(c)  You  may  only  select  one  coverage 
level  percent  that  is  applicable  for  all 
insurable  acreage  of  the  crop.  You  may 
change  your  coverage  level  percent  for 
the  following  crop  year  by  giving 
written  notice  to  us  not  later  than  the 
sales  closing  date  for  the  insured  crop. 
If  you  do  not  select  a  new  crop  coverage 
level  percent  on  or  before  the  sales 
closing  date,  we  will  assign  the  previous 
year's  coverage  level  percent  or  the 
nearest  coverage  level  percent  available. 
(For  example:  If  you  selected  a  65 
percent  coverage  level  for  the  previous 
crop  year  and  you  do  not  select  a  new 
coverage  level  percent  for  the  current 
crop  year,  we  will  assign  the  65  percent 
coverage  level  for  the  current  crop  year 
if  it  is  still  available.) 

(d)  This  policy  is  an  alternative  to  the 
MPCI  program  and  satisfies  the 
requirements  of  section  508(b)(7)  of  the 
Act. 

(e)  You  must  report  production  to  us 
for  the  previous  crop  year  by  the  earlier 
of  the  acreage  reporting  date  or  45  days 
after  the  cancellation  date  unless 
otherwise  stated  in  the  Special 
Provisions: 
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(1)  If  you  do  not  provide  the  required 
production  report,  we  will  assign  a  yield 
for  the  previous  crop  year.  The  yield 
assigned  by  us  will  not  be  more  than  75 
percent  of  the  yield  used  by  us  to 
determine  your  coverage  for  the 
previous  crop  year.  The  production 
report  or  assigned  yield  will  be  used  to 
compute  your  approved  yield  for  the 
purpose  of  determining  your  revenue 
guarantee  for  the  ciirrent  crop  year. 

(2)  If  you  have  filed  a  claim  for  any 
crop  year,  the  dociunents  signed  by  you 
which  state  the  amount  of  production 
used  to  complete  the  claim  for 
indemnity  wiD  be  the  production  report 
for  that  year  imless  otherwise  specified 
by  FCIC. 

(3)  Production  and  acreage  for  the 
prior  crop  year  must  be  reported  for 
each  proposed  optional  unit  by  the 
production  reporting  date.  If  you  do  not 
provide  the  iiionnation  stated  above,    > 
the  optioned  imits  will  be  combined  into 
the  basic  unit. 

(f)  We  may  revise  your  revenue 
guarantee  for  any  unit,  and  revise  any 
indemnity  paid  based  on  that  revenue 
guarantee,  if  we  find  that  your 
production  report  under  paragraph  (e)  of 
this  section: 

(1)  Is  not  supported  by  written 
verifiable  records  in  accordance  with 
the  definition  of  production  report;  or 

(2)  Fails  to  accurately  report  actual 
production,  acreage,  or  other  material 
information. 

(g)  Any  person  may  sign  any 
document  relative  to  crop  insurance 
coverage  on  behalf  of  any  other  person 
covered  by  such  a  policy,  provided  that 
the  person  has  a  properly  executed 
power  of  attorney  or  such  other  legally 
sufficient  document  authorizing  such 
person  to  sign. 

5.  Contract  Changes 

(a)  We  may  change  the  terms  of  your 
coverage  under  this  policy  from  year  to 
year. 

(b)  Any  changes  in  policy  provisions, 
prices,  available  coverage  level  percents, 
premium  rates  and  program  dates  will 
be  provided  by  us  to  your  crop 
insiu^ance  agent  not  later  than  the 
contract  change  date  contained  in  the 
Crop  Provisions.  You  may  view  the 
documents  or  request  copies  fi'om  yoiu' 
crop  insurance  agent. 

(c)  You  will  be  notified,  in  writing,  of 
changes  to  the  Basic  Provisions,  Crop 
Provisions,  and  Special  Provisions  not 
later  than  30  days  prior  to  the 
cancellation  date  for  the  insured  crop. 
Acceptance  of  changes  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  change  or  cemcel 
your  insurance  coverage. 

6.  Liberalization 


If  we  adopt  any  revisions  that  broaden 
the  coverage  imder  this  policy 
subsequent  to  the  contract  change  date 
without  additional  premiiun,  the 
broadened  coverage  will  apply. 

7.  Report  of  Acreage 

(a)  An  annual  acreage  report  must  be 
submitted  to  us  on  our  form  for  each 
insured  crop  in  the  county  on  or  before 
the  acreage  reporting  date  contained  in 
the  Special  Provisions,  except  as 
follows: 

(1)  If  you  insxxre  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  August  15  but  before  December  31, 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops;  and 

(2)  If  you  insure  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  December  31  but  before  August  15, 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops. 

(3)  Notwithstanding  the  provisions  in 
sections  7(a)(1)  and  (2): 

(i)  If  the  Special  Provisions  designate 
separate  planting  periods  for  a  crop,  you 
must  submit  an  acreage  report  for  each 
planting  period  on  or  before  the  acreage 
reporting  date  contained  in  the  Special 
Provisions  for  the  planting  period;  and 

(ii)  If  planting  of  the  insured  crop 
continues  after  the  final  planting  date  or 
you  are  prevented  fi'om  planting  during 
the  late  planting  period,  the  acreage 
reporting  date  will  be  the  later  of: 

(A)  The  acreage  reporting  date 
contained  in  the  Special  Provisions; 

(B)  The  date  determined  in 
accordance  with  sections  7(a)(1)  or  (2); 
or 

(C)  Five  days  after  the  end  of  the  late 
planting  period  for  the  insured  crop,  if 
applicable. 

(b)  If  you  do  not  have  a  share  in  an 
insured  crop  in  the  county  for  the  crop 
year,  you  must  submit  an  acreage  report 
on  or  before  the  acreage  reporting  date, 
so  indicating. 

(c)  Yoiu  acreage  report  must  include 
the  following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  in  the 
county  (insiu^able  and  not  insurable)  in 
which  you  have  a  share; 

(2)  Your  share  at  the  time  coverage 
begins; 

(3)  The  practice; 

(4)  The  type  or  variety;  and 

(5)  The  date  the  insured  crop  was  .= 
planted. 

(d)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 
changing  your  premiimi  and  any 
indemnity  that  may  be  due,  you  may  not 
revise  this  report  after  the  acreage 
reporting  date  without  our  consent. 


(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage 
report  or  upon  the  factual  circiunstances 
we  determine  to  have  existed,  subject  to 
the  provisions  contained  in  section  7(g). 

(f)  If  you  do  not  submit  an  acreage 
report  by  the  acreage  reporting  date,  or 
if  you  fail  to  report  all  units,  we  may 
elect  to  determine  by  unit  the  insurable 
crop  acreage,  share,  type  and  practice, 
or  to  deny  liabiUty  on  such  units.  If  we 
deny  liability  for  the  imreported  units, 
your  share  of  any  production  from  the 
unreported  units  will  be  allocated,  for 
loss  purposes  only,  as  production  to 
coimt  to  the  reported  units  in 
proportion  to  the  liability  on  each 
reported  unit.  However,  such 
production  will  not  be  allocated  to 
prevented  planting  acreage  or  otherwise 
affect  any  prevented  planting  payment. 

(g)  If  the  information  reported  "by  you 
on  the  acreage  report  for  share,  acreage, 
practice,  type  or  other  material 
information  is  inconsistent  with  the 
information  that  is  determined  to 
actually  exist  for  a  unit  and  results  in: 

(1)  A  lower  liability  than  the  actual 
liability  determined,  the  revenue 
guarantee  on  the  unit  will  be  reduced  to 
an  amount  that  is  consistent  with  the 
reported  information.  In  the  event  that 
insurable  acreage  is  under-reported  for 
any  unit,  all  production  or  value  from   - 
insurable  acreage  in  that  imit  will  be 
considered  production  or  value  to  count 
in  determining  the  indemnity;  and 

(2)  A  higher  liabihty  than  the  actual 
liability  determined,  the  information 
contained  in  the  acreage  report  will  be 
revised  to  be  consistent  with  the  correct 
information.  If  we  discover  that  you 
have  incorrectly  reported  any 
information  on  the  acreage  report  for 
any  crop  year,  you  may  be  required  to 
provide  documentation  in  subsequent 
crop  years  that  substantiates  your  report 
of  acreage  for  those  crop  years, 
including,  but  not  limited  to,  an  acreage 
measurement  service  at  your  own 
expense. 

(h)  Errors  in  reporting  units  may  be 
corrected  by  us  at  the  time  of  adjusting 
a  loss  to  reduce  our  liability  and  to 
conform  to  applicable  unit  division 
guidelines. 

8.  Annual  Premitmi  and  Administrative 
Fees 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You 
will  be  billed  for  premium  due  not         ' 
earlier  than  the  premium  billing  date 
specified  in  the  Special  Provisions.  The 
premium  due,  plus  any  accrued  interest, 
will  be  considered  delinquent  if  it  is  not 
paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions. 
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(3)  That  is  a  volunteer  crop; 

(4)  That  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured) 
harvested  in  the  same  crop  year  unless 
specifically  permitted  by  the  Crop 
Provisions  or  the  Special  Provisions; 

(5)  That  is  planted  for  the 
development  or  production  of  hybrid 
seed  or  for  experimental  purposes, 
unless  permitted  by  the  Crop 
Provisions;  or 

(6)  That  is  used  solely  for  wildlife 
protection  or  meuiagement.  If  the  lease 
states  that  specific  acreage  must  remain 
unharvested,  only  that  acreage  is 
uninsurable.  If  the  lease  specifies  that  a 
percentage  of  the  crop  must  be  left 
unharvested,  your  share  will  be  reduced 
by  such  percentage. 

10.  Insurable  Acreage 

(a)  Acreage  planted  to  the  insured 
crop  in  which  you  have  a  share  is 
insurable  except  acreage: 

(1)  That  has  not  been  planted  and 
harvested  within  one  of  the  3  previous 
crop  years,  unless: 

(i)  Such  acreage  was  not  planted: 

(A)  To  comply  with  any  other  USDA 
program; 

(B)  Because  of  crop  rotation,  [e.g., 
com,  soybean,  alfalfa;  and  the  alfalfa 
remained  for  4  years  before  the  acreage 
was  planted  to  com  again); 

(C)  Due  to  an  insurable  cause  of  loss 
that  prevented  planting;  or 

(D)  Because  a  perennial  tree,  vine,  or 
bush  crop  was  grown  on  the  acreage. 

(ii)  Such  acreage  was  planted  but  was 
not  harvested  due  to  an  insurable  cause 
of  loss;  or 

(iii)  The  Crop  Provisions  specifically 
allow  insurance  for  such  acreage. 

(2)  That  has  been  strip-mined,  unless 
an  agricultural  commodity  other  than  a 
cover,  hay,  or  forage  crop  (except  com 
silage),  has  been  heu^^ested  from  the 
acreage  for  at  least  five  crop  years  after 
the  strip-mined  land  was  reclaimed; 

(3)  On  which  the  insured  crop  is 
damaged  and  it  is  practical  to  replant 
the  insured  crop,  but  the  insured  crop 
is  not  replanted; 

(4)  That  is  interplanted,  unless 
allowed  by  the  Crop  Provisions; 

(5)  That  is  otherwise  restricted  by  the 
Crop  Provisions  or  Special  Provisions; 
or 

(6)  That  is  planted  in  any  manner 
other  than  as  specified  in  the  policy 
provisions  for  the  crop. 

fb)  If  insurance  is  provided  for  an 
irrigated  practice,  you  must  report  as 
irrigated  only  that  acreage  for  which  you 
have  adequate  facilities,  and  adequate 
water,  or  the  reasonable  expectation  of 
receiving  adequate  water  at  the  time 
coverage  begins,  to  carry  out  a  good 
irrigation  practice.  If  you  knew  or  had 


reason  to  know  that  your  water  may  be 
reduced  before  coverage  begins,  no 
reasonable  expectation  exists. 

(c)  Notwithstanding  the  provisions  in 
section  9(b)(1),  if  acreage  is  irrigated  and 
we  do  not  provide  a  premium  rate  for 
an  irrigated  practice,  you  may  either 
report  and  insure  the  irrigated  acreage 
as  "non-irrigated,"  or  report  the 
irrigated  acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of 
acreage  that  we  will  insure  to  the 
amount  allowed  under  any  acreage 
limitation  program  established  by  the 
USDA  if  we  notify  you  of  that  restriction 
prior  to  the  sales  closing  date. 

1 1 .  Share  Insured 

(a)  Insurance  will  attach  only  to  the 
share  of  the  person  completing  the 
application  and  will  not  extend  to  any 
other  person  having  a  share  in  the  crop 
unless  the  application  clearly  states 
that: 

(1)  The  insurance  is  requested  for  an 
entity  such  as  a  partnership  or  a  joint 
venture;  or 

(2)  You  as  landlord  will  insure  your 
tenant's  share,  or  you  as  tenant  will 
insure  your  landlord's  share.  In  this 
event,  you  must  provide  evidence  of  the 
other  party's  approval  (lease,  power  of 
attorney,  etc.).  Such  evidence  will  be 
retained  by  us.  You  also  must  clearly  set 
forth  the  percentage  shares  of  each 
person  on  the  acreage  report. 

(b)  We  may  consider  any  acreage  or 
interest  reported  by  or  for  your  spouse, 
child  or  any  member  of  your  household 
to  be  included  in  your  share. 

(c)  Acreage  rented  for  a  percentage  of 
the  crop,  or  a  lease  containing 
provisions  for  BOTH  a  minimum 
payment  (such  as  a  specified  amount  of 
cash,  bushels,  pounds,  etc.)  AND  a  crop 
share,  will  be  considered  a  crop  share 
lease. 

(d)  Acreage  rented  for  cash,  or  a  lease 
containing  provisions  for  EITHER  a 
minimum  payment  OR  a  crop  share 
(such  as  a  50/50  share  or  $100.00  per 
acre,  whichever  is  greater),  will  be 
considered  a  cash  lease. 

12.  Insurance  Period 

(a)  Except  for  prevented  planting 
coverage  (see  section  18),  coverage 
begins  on  each  unit  or  part  of  a  unit  at 
the  later  of: 

(1)  The  date  we  accept  your 
application  (For  the  purposes  of  this 
paragraph,  the  date  of  acceptance  is  the 
date  that  you  submit  a  properly 
executed  application  in  accordance  with 
section  3); 

(2)  The  date  the  insured  crop  is 
planted;  or 
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(3)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  beginning  of  the 
insurance  period. 

(b)  Coverage  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  insured 
crop  on  the  miit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  a 
unit; 

(4)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  end  of  the 
insurance  period; 

(5)  Abandonment  of  the  crop  on  the 
unit;  or 

(6)  As  otherwise  specified  in  the  Crop 
Provisions. 

13.  Causes  of  Loss 

The  insiu'ance  provided  is  against 
only  unavoidable  loss  of  revenue 
directly  caused  by  specific  causes  of 
loss  contained  in  the  Crop  Provisions. 
All  other  causes  of  loss,  including  but 
not  limited  to  the  following,  are  NOT 
covered: 

(a)  Negligence,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  Failure  to  follow  recognized  good 
farming  practices  for  the  insiued  crop; 

(c)  Water  contained  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project; 

(d)  Failiue  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  Failiu'e  to  carry  out  a  good 
irrigation  practice  for  the  insured  crop 
if  applicable. 

14.  Replanting  Payment 

(a)  If  allowed  by  the  Crop  Provisions, 
a  replanting  payment  may  be  made  on 
an  insured  crop  replanted  after  we  have 
given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20 
percent  of  the  insiu-ed  planted  acreage 
for  the  unit  (as  determined  on  the  final 
planting  date  or  within  the  late  planting 
period  if  a  late  planting  period  is 
applicable).  The  20  acres  or  20  percent 
requirement  is  to  be  applied  for  each 
crop  in  a  whole-farm  unit. 

(b)  No  replanting  payment  will  be 
made  on  acreage: 

(1)  On  which  our  appraisal  establishes 
that  production  will  exceed  the  level  set 
by  the  Crop  Provisions; 

(2)  Initially  planted  prior  to  the 
earliest  planting  date  established  by  the 
Special  Provisions;  or 

(3)  On  which  one  replanting  payment 
has  already  been  allowed  for  the  crop 
year. 

(c)  The  replanting  payment  per  acre 
will  be  your  actual  cost  for  replanting, 
but  will  not  exceed  the  amount 
determined  in  accordance  with  the  Crop 
Provisions. 


(d)  No  replanting  payment  will  be 
paid  if  we  determine  it  is  not  practical 
to  replant. 

15.  Duties  In  The  Event  of  Damage  or 
Loss 

Your  Duties 

(a)  In  case  of  damage  to  any  insured 
crop  you  must: 

(1)  Protect  the  crop  from  further*^ 
damage  by  providing  sufficient  care; 

(2)  Give  us  notice  within  72  hoiu-s  of 
your  initial  discovery  of  damage  (but 
not  later  than  15  days  after  the  end  of 
the  insurance  period),  by  unit,  for  each 
insured  crop  (we  may  accept  a  notice  of 
loss  provided  later  than  72  hours  after 
youi  initial  discovery  if  we  still  have  the 
ability  to  accurately  adjust  the  loss); 

(3)  Leave  representative  samples 
intact  for  each  field  of  the  damaged  unit 
as  may  be  required  by  the  Crop 
Provisions; 

(4)  Give  us  notice  of  your  expected 
revenue  loss  not  later  than  45  days  after 
the  date  the  fall  harvest  price  is 
released;  and 

(5)  Cooperate  with  us  in  the 
investigation  or  settlement  of  the  claim, 
and,  as  often  as  we  reasonably  require: 

(i)  Show  us  the  damaged  crop; 

(ii)  Allow  us  to  remove  samples  of  the 
insured  crop;  and 

(iii)  Provide  us  with  records  and 
documents  we  request  and  permit  us  to 
make  copies. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  Destroy  any  of  the  insiu'ed  crop 
that  is  not  harvested; 

(2)  Put  the  insured  crop  to  an 
alternative  use; 

(3)  Put  the  acreage  to  another  use;  or 

(4)  Abandon  any  portion  of  the 
insured  crop.  We  will  not  give  consent 
for  any  of  the  actions  in  sections 
15(b)(1)  through  (4)  if  it  is  practical  to 
replant  the  crop  or  until  we  have  made 
an  appraisal  of  the  potential  production 
of  the  crop. 

(c)  In  addition  to  complying  with  all 
other  notice  requirements,  you  must 
submit  a  claim  for  indemnity  declaring 
the  amount  of  your  loss  not  later  than 
60  days  after  the  fall  harvest  price  is 
released.  This  claim  must  include  all 
the  information  we  require  to  settle  the 
claim. 

(d)  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insiu^ed  crop 
by  imit  including  separate  records 
showing  the  same  information  for 
production  from  any  acreage  not 
insured;  and 

(2)  Submit  to  examination  under  oath. 

(e)  You  must  establish  the  total 
production  or  value  received  for  the 
insiu-ed  crop  on  the  unit,  that  any  loss 


of  production  or  value  occurred  during 
the  insurance  period,  and  that  the  loss 
of  production  or  value  was  directly 
caused  by  one  or  more  of  the  insured 
causes  specified  in  the  Crop  Provisions. 

(f)  All  notices  required  in  this  section 
that  must  be  received  by  us  within  72 
hours  may  be  made  by  telephone  or  in 
person  to  yoiu  crop  insurance  agent  but 
must  be  confirmed  in  writing  within  15 
days. 

Our  Duties — 

(a)  If  you  have  complied  with  all  the 
policy  provisions,  we  will  pay  your  loss 
within  30  days  after: 

(1)  We  reach  agreement  with  you; 

(2)  Completion  of  arbitration  or 
appeal  proceedings;  or 

(3)  The  entry  of  a  final  judgment  by 
a  court  of  competent  jimsdiction. 

(b)  In  the  event  we  are  unable  to  pay 
your  loss  within  30  days,  we  will  give 
you  notice  of  our  intentions  within  the 
30-day  period. 

(c)  We  may  defer  the  adjustment  of  a 
loss  xmtil  the  amount  of  loss  can  be 
accurately  determined.  We  will  not  pay 
for  additional  damage  resulting  from 
your  failure  to  provide  sufficient  care 
for  the  crop  during  the  deferral  period. 

(d)  We  recognize  and  apply  the  loss 
adjustment  procedures  established  or 
approved  by  FCIC. 

16.  Production  Included  In  Determining 
Indemnities 

(a)  The  total  production  to  be  counted 
for  a  unit  will  include  all  production 
determined  in  accordance  with  the 
policy. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be 
determined  on  the  basis  of  our  field 
appraisals  conducted  after  the  end  of 
the  insurance  period. 

(c)  The  amoimt  of  an  indemnity  that 
may  be  determined  under  the  applicable 
provisions  of  your  crop  policy  may  be 
reduced  by  an  amount,  determined  in 
accordance  with  the  Crop  Provisions  or 
Special  Provisions,  to  reflect  out-of- 
pocket  expenses  that  were  not  incurred 
by  you  as  a  result  of  not  planting,  caring 
for,  or  harvesting  the  crop.  Indemnities 
paid  for  acreage  prevented  from  being 
planted  will  be  based  on  a  reduced 
revenue  guarantee  as  provided  for  in  the 
crop  policy  and  will  not  be  further 
reduced  to  reflect  expenses  not 
incurred. 

(d)  Appraised  production  will  be  used 
to  calculate  your  claim  if  you  will  not 
be  harvesting  the  acreage.  To  determine 
your  indemnity  based  on  appraised 
production,  you  must  agree  to  notify  us 
if  you  harvest  the  crop  and  advise  us  of 
the  production.  If  the  acreage  will  be 
harvested,  harvested  production  will  be 
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e  any  indemnity  due, 
specified  in  the  policy. 


used  to  detennii 
unless  otherwise 

17.  LatePlantinj 

Unless  limite<  by  the  Crop 
Provisions,  insufance  will  be  provided 
for  acreage  planlled  to  the  insured  crop 
after  the  final  planting  date  in 
accordance  with!  the  following: 

(a)  The  per-acie  revenue  guarantee  for 
each  acre  planted  to  the  insured  crop 
during  the  late  planting  period  will  be 
reduced  by  1  petcent  per  day  for  each 
day  planted  after  the  final  planting  date. 

(b)  Acreage  planted  after  the  late 
planting  period  (or  after  the  final 
planting  date  foi  crops  that  do  not  have 
a  late  planting  period)  may  be  insured 
as  follows: 

(1)  The  per-aci«  revenue  guarantee  for 
each  acre  planted  as  specified  in  this 
subsection  will  pe  determined  by 
multiplying  the  Jjer-acre  revenue 
guarantee  that  is  provided  for  acreage  of 
the  insured  crop  that  is  timely  planted 
by  the  prevented  planting  coverage  level 
percent  you  elected,  or  that  is  contained 
in  the  Crop  Pro\  isions  if  you  did  not 
elect  a  preventei  I  planting  coverage 
level  percentage ; 

(2)  Planting  on  such  acreage  must 
have  been  preve  nted  by  the  final 
planting  date  (oi  ■  during  the  late 
planting  period,  if  applicable)  by  an 
insurable  cause  occurring  within  the 
insurance  perioi  1  for  prevented  planting 
coverage;  and 

(3)  All  produ(kion  from  acreage  as 
specified  in  this  section  will  be 
included  as  proi  luction  to  count  for  the 
unit. 

(c)  The  premi  im  amount  for  insurable 
acreage  specified  in  this  section  will  be 
the  same  as  thai  for  timely  planted 
acreage.  If  the  a  nount  of  premium  you 
are  required  to  |  »ay  (gross  premium  less 
our  subsidy)  foi  such  acreage  exceeds 
the  liability,  coverage  for  those  acres 
will  not  be  provided  (no  premium  will 
be  due  and  no  i  idemnity  will  be  paid). 

(d)  Any  acrea  ;e  on  which  an  insiued 
cause  of  loss  is  i  material  factor  in 
preventing  com  sletion  of  planting,  as 
specified  in  the  definition  of  "planted 
acreage"  [e.g.,  sjed  is  broadcast  on  the 
soil  surface  but  cannot  be  incorporated) 
will  be  conside:  ed  as  acreage  planted 


after  the  final  planting  date  and  the  per- 
acre  revenue  guarantee  will  be 
calculated  in  accordance  with  section 
17(b)(1). 

18.  Prevented  Planting 

(a)  Unless  limited  by  the  policy 
provisions,  a  prevented  planting 
payment  may  be  made  to  you  for 
eligible  acreage  if: 

(1)  You  were  prevented  from  planting 
the  insured  crop  by  an  insured  cause 
that  occurs: 

(i)  On  or  after  the  sales  closing  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  in  the  county  for  the 
crop  year  the  application  for  insiuance 
is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on 
or  after  the  sales  closing  date  for  the 
previous  crop  year  for  the  insured  crop 
in  the  coimty,  provided  insurance  has 
been  in  force  continuously  since  that 
date  (Cancellation  for  the  piupose  of 
transferring  the  policy  to  a  different 
insiuance  provider  for  the  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuity  for  the  purpose  of  the 
preceding  sentence); 

(2)  You  include  any  acreage  of  the 
insured  crop  that  was  prevented  from 
being  planted  on  your  acreage  report; 
and 

(3)  You  did  not  plant  the  insured  crop 
during  or  after  the  late  planting  period. 
If  such  acreage  was  planted  to  the 
insured  crop  during  or  after  the  late 
planting  period,  it  is  covered  under  the 
late  planting  provisions. 

(b)  The  actuarial  documents  may 
contain  additional  levels  of  prevented 
planting  coverage  that  you  may 
purchase  for  the  insured  crop: 

(1)  Such  purchase  must  be  made  on 
or  before  the  sales  closing  date; 

(2)  If  you  do-not  purchase  one  of  those 
additional  levels  by  the  sales  closing 
date,  you  will  receive  the  prevented 
planting  coverage  specified  in  the  Crop 
Provisions; 

(3)  If  you  have  an  MPCI  Catastrophic 
Risk  Protection  Endorsement  for  any 
acreage  of  "high-risk  land,"  the 
additional  levels  of  prevented  planting 
coverage  will  not  be  available  for  that 
acreage;  and 

(4)  You  may  not  increase  your  elected 
or  assigned  prevented  planting  coverage 


level  for  emy  crop  year  if  a  cause  of  loss 
that  will  or  could  prevent  planting  is 
evident  prior  to  the  time  you  wish  to 
change  your  prevented  planting 
coverage  level. 

(c)  The  premiimi  amoxmt  for  acreage 
that  is  prevented  from  being  planted 
will  be  the  same  as  that  for  timely 
planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy)  for  acreage 
that  is  prevented  from  being  planted 
exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be 
provided  (no  premium  will  be  due  and 
no  indemnity  will  be  paid  for  such 
acreage). 

(d)  Drought  or  failure  of  the  irrigation 
water  supply  will  be  considered  to  be  an 
insvuable  cause  of  loss  for  the  purposes 
of  prevented  planting  only  if,  on  the 
final  planting  date  (or  within  the  late 
planting  period  if  you  elect  to  try  to 
plant  the  crop): 

(1)  For  non-irrigated  acreage,  the  area 
that  is  prevented  from  being  planted  has 
insufficient  soil  moisture  for 
germination  of  seed  and  progress  toward 
crop  maturity  due  to  a  prolonged  period 
of  dry  weather.  Prolonged  precipitation 
deficiencies  must  be  verifiable  using 
information  collected  by  sources  whose 
business  it  is  to  record  and  study  the 
weather,  including,  but  not  limited  to, 
local  weather  reporting  stations  of  the 
National  Weather  Service;  or 

(2)  For  irrigated  acreage,  there  is  not 
a  reasonable  probability  of  having 
adequate  water  to  carry  out  an  irrigated 
practice. 

(e)  The  maximum  number  of  acres 
that  may  be  eUgible  for  a  prevented 
planting  payment  for  any  crop  will  be 
determined  as  follows: 

(1)  The  total  niunber  of  acres  eligible 
for  prevented  planting  coverage  for  all 
crops  caimot  exceed  the  number  of  acres 
of  cropland  in  your  farming  operation 
for  the  crop  year,  unless  you  are  eligible 
for  prevented  planting  coverage  on 
double-cropped  acreage  in  accordance 
with  section  18(f)(4)  or  (5).  The  eligible 
acres  for  each  insured  crop  will  be 
determined  iA  accordance  with  the 
following  table. 
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Type  of  crop 


(i)  The  crop  is  not  required  to  be  contracted 
with  a  processor  to  be  insured. 


(ii)  The  crop  must  be  contracted  with  a  proc- 
essor to  be  insured. 


Eligible  acres  if,  in  any  of  the  4  most  recent 
crop  years,  you  have  planted  any  crop  in 
the  county  for  which  prevented  planting 
insurance  was  available  or  have  received 
a  prevented  planting  insurance  guarantee. 

(A)  The  maximum  number  of  acres  certified 
for  APH  purposes  or  reported  for  insur- 
ance for  the  crop  in  any  one  of  the  4  most 
recent  crop  years  (not  including  reported 
prevented  planting  acreage  that  was  plant- 
ed to  a  substitute  crop  other  than  an  ap- 
proved cover  crop).  The  number  of  acres 
determined  above  for  a  crop  may  be  in- 
creased by  multiplying  it  by  the  ratio  of 
the  total  croplemd  acres  that  you  are  farm- 
ing this  year  (if  greater)  to  the  total  crop- 
Icmd  acres  that  you  farmed  in  the  pre- 
vious year,  provided  that  you  submit 
proof  to  us  that  for  the  current  crop  year 
you  have  purchased  or  leased  additional 
land  or  that  acreage  will  be  released  from 
any  USDA  program  which  prohibits  har- 
vest of  a  crop.  Such  acreage  must  have 
been  purchased,  leased,  or  released  from 
the  USDA  program,  in  time  to  plant  it  for 
the  current  crop  yew  using  good  farming 
practices.  No  cause  of  loss  that  will  or 
could  prevent  planting  may  be  evident  at 
the  time  the  acreage  is  purchased,  leased, 
or  released  from  the  USDA  program. 

(A)  The  number  of  acres  of  the  crop  speci- 
fied in  the  processor  contract,  if  the  con- 
tract specifies  a  number  of  acres  con- 
tracted for  the  crop  year;  or  the  result  of 
dividing  the  quantity  of  production  stated 
in  the  processor  contract  by  your  ap- 
proved yield,  if  the  processor  contract 
specifies  a  quantity  of  production  that 
will  be  accepted.  (For  the  purposes  of  es- 
tablishing the  number  of  prevented  plant- 
ing acres,  any  reductions  applied  to  the 
transitional  yield  for  failure  to  certify 
acreage  and  production  for  four  prior 
years  will  not  be  used.). 


Eligible  acres  if,  in  any  of  the  4  most  recent 
crop  years,  you  have  not  planted  any  crop 
in  the  county  for  which  prevented  plant- 
ing insurance  was  available  or  have  not 
received  a  prevented  planting  insurance 
guarantee. 

(B)  The  number  of  acres  specified  on  your 
intended  acreage  report  which  is  sub- 
mitted to  us  by  the  sales  closing  date  for 
all  crops  you  insure  for  the  crop  year  and 
that  is  accepted  by  us.  The  total  number 
of  acres  listed  may  not  exceed  the  number 
of  acres  of  cropland  in  your  farming  oper- 
ation at  the  time  you  submit  the  intended 
acreage  report.  The  number  of  acres  deter- 
mined above  for  a  crop  may  only  be  in- 
creased by  multiplying  it  by  the  ratio  of 
the  total  cropland  acres  that  you  are  farm- 
ing this  year  (if  greater)  to  the  number  of 
acres  listed  on  your  intended  acreage  re- 
port, if  you  meet  the  conditions  stated  in 
section  18(e)(l)(i)(A). 


(B)  The  number  of  acres  of  the  crop  as  de- 
termined in  section  18(e)(l)(ii)(A). 


(2)  Any  eligible  acreage  determined  in 
accordance  with  the  table  contained  in 
section  18(e)(1)  will  be  reduced  by 
subtracting  the  number  of  acres  of  the 
crop  (insured  and  uninsured)  that  are 
timely  and  late  planted,  including 
acreage  specified  in  section  (17(b). 

(f)  Regardless  of  the  number  of 
eligible  acres  determined  in  section 
18(e),  prevented  planting  coverage  will 
not  be  provided  for  any  acreage; 

(1)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less 
(Any  prevented  planting  acreage  within 
a  field  that  contains  planted  acreage  will 
be  considered  to  be  acreage  of  the  same 
crop,  type,  and  practice  that  is  planted 
in  the  field  unless  the  acreage  that  was 
prevented  from  being  planted 
constitutes  at  least  20  acres  or  20 
percent  of  the  total  insiu-able  acreage  in 
the  field  and  you  produced  both  crops, 
crop  types,  or  followed  both  practices  in 
the  same  field  in  the  same  crop  year 


within  any  of  the  4  most  recent  crop 
years); 

(2)  For  which  the  actuarial  dociunents 
do  not  designate  a  premium  rate; 

(3)  Used  for  conservation  purposes  or 
intended  to  be  left  implanted  imder  any 
program  administered  by  the  USDA; 

(4)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  you  or 
any  other  person  receives  a  prevented 
planting  payment  for  any  crop  for  the 
same  acreage  in  the  same  crop  year 
(excluding  share  arrangements),  unless 
you  have  coverage  greater  than  the 
Catastrophic  Risk  Protection  Plan  of 
Insurance  and  have  records  of  acreage 
and  production  that  are  used  to 
determine  your  approved  yield  that 
show  the  acreage  was  double-cropped  in 
each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage; 

(5)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  any 
crop  from  which  any  benefit  is  derived 
under  any  program  administered  by  the 


USDA  is  planted  and  fails,  or  if  any  crop 
is  harvested,  hayed  or  grazed  on  the 
same  acreage  in  the  same  crop  year 
(other  than  a  cover  crop  which  may  be 
hayed  or  grazed  after  the  final  planting 
date  for  the  insured  crop),  unless  you 
have  coverage  greater  than  that 
applicable  to  the  Catastrophic  Risk 
Protection  Plan  of  Insurance  and  have 
records  of  acreage  and  production  that 
are  used  to  determine  your  approved 
yield  that  show  the  acreage  was  double- 
cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on 
the  acreage  (If  one  of  the  crops  being 
double-cropped  is  not  insurable,  other 
verifiable  records  of  it  being  planted 
may  be  used); 

(6)  Of  a  crop  that  is  prevented  from 
being  planted  if  a  cash  lease  payment  is 
also  received  for  use  of  the  same  acreage 
in  the  same  crop  year  (not  applicable  if 
acreage  is  leased  for  haying  or  grazing 
only)  (If  you  state  that  you  will  not  be 
cash  renting  the  acreage  and  claim  a 
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(h)  If  you  are  prevented  from  planting 
a  crop  for  which  you  do  not  have  an 
adequate  base  of  eligible  prevented 
planting  acreage,  as  determined  in 
accordance  with  section  18(e)(1),  your 
prevented  planting  per-acre  revenue 
guarantee,  premium,  and  prevented 
planting  payment  will  be  based  on  the 
crops  insured  for  the  current  crop  year, 
for  which  you  have  remaining  eligible 
prevented  planting  acreage.  The  crops 
used  for  this  pvupose  will  be  those  that 
result  in  a  prevented  planting  payment 
most  similar  to  the  prevented  planting 
payment  that  would  have  been  made  for 
the  crop  that  was  prevented  from  being 
planted. 

(1)  For  example,  assume  you  were 
prevented  from  planting  200  acres  of 
com  and  have  100  acres  eligible  for  a 
com  prevented  planting  guarantee  that 
would  result  in  a  payment  of  $40  per 
acre.  You  also  had  50  acres  of  potato 
eligibility  that  would  result  in  a  $100 
per  acre  payment,  90  acres  of  grain 
sorghum  eligibility  that  would  result  in 
a  $30  per  acre  payment,  and  100  acres 
of  soybean  eligibility  that  would  result 
in  a  $25  per-acre  payment.  Your 
prevented  planting  coverage  for  the  200 
acres  would  be  based  on  100  acres  of 
com  ($40  per  acre),  90  acres  of  grain 
sorghum  ($30  per  acre),  and  10  acres  of 
soybeans  ($25  per  acre). 

(2)  Prevented  planting  coverage  will 
be  allowed  as  specified  in  section  18(h) 
only  if  the  crop  that  was  prevented  from 
being  planted  meets  all  policy 
provisions,  except  for  having  an 
adequate  base  of  eligible  prevented 
planting  acreage.  Payment  may  be  made 
based  on  crops  other  than  those  that 
were  prevented  from  being  planted  even 
though  other  policy  provisions, 
including  but  not  limited  to,  processor 
contract  and  rotation  requirements,  have 
not  been  met  for  the  crop  on  which 
payment  is  being  based. 

(i)  The  prevented  planting  payment 
for  any  eligible  acreage  within  a  basic  or 
optional  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  for  timely  planted  acreage  of 
the  insured  crop  by  the  prevented 
planting  coverage  level  percentage  you 
elected,  or  that  is  contained  in  the  Crop 
Provisions  if  you  did  not  elect  a 
prevented  planting  coverage  level 
percentage; 

(2)  Multiplying  the  result  of  section 
18(i)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the  unit; 
and 

(3)  Multiplying  the  result  of  section 
18(i)(2)  by  your  share. 

(j)  The  prevented  planting  payment 
for  any  eligible  acreage  within  an 
enterprise  unit  will  be  determined  by: 


(1)  Multiplying  the  per-acre  revenue 
guarantee  within  the  enterprise  unit  for 
timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(j)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the 
enterprise  unit; 

(3)  Totaling  the  results  from  section 
18(j)(3);  and 

(4)  Multiplying  the  result  of  section 
18(j)(2)  by  your  share. 

(k)  The  prevented  planting  payment 
for  any  eligible  acreage  within  a  whole- 
farm  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  for  the  whole-farm  unit,  for 
timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18{k)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the  whole- 
farm  imit; 

(3)  Totaling  the  results  from  section 
18(k)(3);  and 

(4)  Multiplying  the  result  of  section 
18(k){2)  by  your  share. 

19.  Crops  As  Payment 

You  must  not  abandon  any  crop  to  us. 
We  will  not  accept  any  crop  as 
compensation  for  payments  due  us. 

20.  Arbitration 

(a)  If  you  and  we  fail  to  agree  on  any 
factual  determination,  the  disagreement 
will  be  resolved  in  accordance  with  the 
rules  of  the  American  Arbitration 
Association.  Failure  to  agree  with  any 
factual  determination  made  by  FCIC 
must  be  resolved  through  the  FCIC 
appeal  provisions  published  at  7  CFR 
part  11. 

(b)  No  award  determined  by 
arbitration  or  appeal  can  exceed  the 
amount  of  liability  established  or  which 
should  have  been  established  under  the 
policy. 

21.  Access  To  Insured  Crop  and 
Records,  and  Record  Retention 

(a)  We  reserve  the  right  to  examine 
the  insured  crop  as  often  as  we 
reasonably  require. 

(b)  For  three  years  after  the  end  of  the 
crop  year,  you  must  retain,  and  provide 
upon  our  request,  complete  records  of 
the  harvesting,  storage,  shipment,  sale, 
or  other  disposition  of  all  the  insured 
crop  produced  on  each  unit.  This 
requirement  also  applies  to  the  records 
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used  to  establish  the  basis  for  the 
production  report  for  each  unit.  You 
must  also  provide  upon  our  request, 
separate  records  showing  the  same 
information  for  production  from  any 
acreage  not  insiu-ed.  We  may  extend  the 
record  retention  period  beyond  three 
years  by  notifying  you  of  such  extension 
in  writing.  Your  failure  to  keep  and 
maintain  such  records  will,  at  our 
option,  result  in: 

(1)  Cancellation  of  the  policy; 

(2)  Assignment  of  production  to  the 
units  by  us; 

(3)  Combination  of  the  optional  units; 
or  • 

(4)  A  determination  that  no  indemnity 
is  due. 

(c)  Any  person  designated  by  us  will, 
at  any  time  diu'ing  the  record  retention 
period,  have  access: 

(1)  To  any  records  relating  to  this 
insurance  at  any  location  where  such 
records  may  be  found  or  maintained; 
and 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  under 
the  authority  of  the  Act  or  by  continuing 
insurance  for  which  you  previously 
applied,  you  authorize  us,  or  any  person 
acting  for  us,  to  obtain  records  relating 
to  the  insured  crop  from  any  person 
who  may  have  custody  of  those  records 
including,  but  not  limited  to,  FSA 
offices,  banks,  warehouses,  gins, 
cooperatives,  marketing  associations, 
and  accountants.  You  must  assist  us  in 
obtaining  all  records  which  we  request 
from  third  parties. 

(e)  This  policy  will  be  considered  a 
continuation  of  any  prior  crop  insurance 
policy  issued  under  the  authority  of  the 
Act  for  actual  production  history 
purposes  under  7  CFR  part  400,  subpart 
G. 

22.  Other  Insurance 

(a)  Other  Like  Insurance — You  must 
not  obtain  any  other  crop  insurance 
issued  under  the  authority  of  the  Act,  on 
your  share  of  the  insiu-ed  crop.  If  we 
determine  that  more  than  one  policy  on 
your  share  is  intentional,  you  may  be 
subject  to  the  sanctions  authorized 
under  this  policy,  the  Act,  or  any  other 
applicable  statute.  If  we  determine  that 
the  violation  was  not  intentional,  the 
policy  with  the  earliest  date  of 
application  will  be  in  force  and  all  other 
policies  will  be  void.  Nothing  in  this 
paragraph  prevents  you  from  obtaining 
other  insurance  not  issued  under  the 
Act. 

(b)  Other  Insurance  Against  Fire — If 
you  have  other  insurance,  whether  valid 
or  not,  against  damage  to  the  insured 
crop  by  fire  during  the  insurance  period, 
we  will  be  liable  for  loss  due  to  fire  only 
for  the  smaller  of: 


(1)  The  amount  of  indemnity 
determined  pursuant  to  this  policy 
without  regard  to  such  other  insurance; 
or 

(2)  The  amount  by  which  the  loss 
from  fire  is  determined  to  exceed  the 
indemnity  paid  or  payable  under  such 
other  insurance. 

(c)  For  the  purpose  of  section  22(b), 
the  amoimt  of  loss  from  fire  will  be  the 
reduction  in  revenue  of  the  insured  crop 
on  the  unit  involved  determined 
pursuant  to  this  policy. 

23.  Conformity  To  Food  Security  Act 

Although  your  violation  of  a  number 
of  federal  statutes,  including  the  Act, 
may  cause  cancellation,  termination,  or 
voidance  of  your  insurance  contract, 
you  should  be  specifically  aware  that 
your  policy  will  be  canceled  if  you  are 
determined  to  be  ineligible  to  receive 
benefits  imder  the  Act  due  to  violation 
of  the  controlled  substance  provisions 
{title  XVII)  of  the  Food  Security  Act  of 
1985 (Pub.  L. 99-198)  and  the 
regulations  published  at  7  CFR  part  400, 
subpart  F.  Your  insurance  policy  will  be 
canceled  if  you  are  determined,  by  the 
appropriate  Agency,  to  be  in  violation  of 
these  provisions.  We  will  recover  any 
and  all  monies  paid  to  you  or  received 
by  you  during  your  period  of 
ineligibility,  and  your  premium  will  be 
refunded,  less  a  reasonable  amount  for 
expenses  and  handling  not  to  exceed  20 
percent  of  the  premium  paid  or  to  be 
paid  by  you. 

24.  Amounts  Due  Us 

(a)  Interest  will  accrue  at  the  rate  of 
1.25  percent  simple  interest  per 
calendar  month,  or  any  portion  thereof, 
on  any  unpaid  amount  due  us.  For  the 
purpose  of  premium  amounts  due  us, 
the  interest  will  start  to  accrue  on  the 
first  day  of  the  month  following  the 
premium  billing  date  specified  in  the 
Special  Provisions. 

(b)  For  the  purpose  of  any  other 
amounts  due  us,  such  as  repayment  of 
indemnities  found  not  to  have  been 
earned,  interest  will  start  to  accrue  on 
the  date  that  notice  is  issued  to  you  for 
the  collection  of  the  unearned  amount. 
Amounts  found  due  under  this 
paragraph  will  not  be  charged  interest  if 
payment  is  made  within  30  days  of 
issuance  of  the  notice  by  us.  The 
amount  will  be  considered  delinquent  if 
not  paid  within  30  days  of  the  date  the 
notice  is  issued  by  us. 

(c)  All  amounts  paid  will  be  applied 
first  to  expenses  of  collection  (see 
section  24(d))  if  any,  second,  to  the 
reduction  of  accrued  interest,  and  then 
to  the  reduction  of  the  principal 
balance. 


(d)  If  we  determine  that  it  is  necessary 
to  contract  with  a  collection  agency  or 
to  employ  an  attorney  to  assist  in 
collection,  you  agree  to  pay  all  of  the 
expenses  of  collection. 

(e)  Amounts  owed  to  us  by  you  may 
be  collected  in  part  through 
administrative  offset  from  payments  you 
receive  from  United  States  govenmient 
agencies  in  accordance  with  31  U.S  C. 
chapter  37. 

25.  Legal  Action  Against  Us 

(a)  You  may  not  bring  legal  action 
against  us  unless  you  have  complied 
with  all  of  the  policy  provisions. 

(b)  If  you  do  take  legal  action  against 
us,  you  must  do  so  within  12  months  of 
the  date  of  denial  of  the  claim.  Suit 
must  be  brought  in  accordance  with  the 
provisions  of  7  U.S.C.  1508(j). 

(c)  Your  right  to  recover  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  is 
limited  or  excluded  by  this  contract  or 
by  Federal  Regulations. 

26.  Payment  and  Interest  Limitations 

(a)  Under  no  circumstances  will  we  be 
liable  for  the  payment  of  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  in 
connection  with  any  claim  for 
indemnity,  whether  we  approve  or 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest 
computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by 

a  final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  61st 
day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed 
claim  on  oiu-  form.  Interest  will  be  paid 
only  if  the  reason  for  our  failure  to 
timely  pay  is  NOT  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or 
payment  of  the  indemnity.  The  interest 
rate  will  be  that  established  by  the 
Secretary  of  the  Treasury  under  section 
12  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  611)  and  published  in  the 
Federal  Register  semiannually  on  or 
about  January  1  and  July  1  of  each  year, 
and  may  vary  with  each  publication. 

27.  Concealment,  Misrepresentation  or 
Fraud 

(a)  If  you  have  falsely  or  fraudulently 
concealed  the  fact  that  you  are  ineligible 
to  receive  benefits  under  the  Act  or  if 
you  or  anyone  assisting  you  has 
intentionally  concealed  or 
misrepresented  any  material  fact 
relating  to  this  policy: 

(1)  This  policy  will  be  voided;  and 

(2)  You  may  be  subject  to  remedial 
sanctions  in  accordance  with  7  CFR  part 
400,  subpart  R. 


1690 


thouj  h 


cf 


(b)  Even 
you  may  still  be 
percent  of  the  p^mium 
policy  to  offset 
the  service  of  tl 
paid,  the  balanci ! 
returned. 

(c)  Voidance 
in  you  having  to 
indemnities  pai( 
which  the  voidapce 

(d)  Voidance 
first  day  of  the 
crop  year  in  w 
will  not  affect 
crop  years  unles  s 
section  also  occurred 


the  policy  is  void, 
required  to  pay  20 

due  under  the 
cjosts  incurred  by  us  in 
policy.  If  previously 
of  the  premium  will  be 


If  you  transfer 
during  the  crop 


Federal  Register /Vol.  65,  No.  7 /Tuesday.  January  11,  2000 /Notices 


this  policy  will  result 
reimburse  all 
for  the  crop  year  in 

was  effective. 
11  be  effective  on  the 
ii  isurance  period  for  the 
the  act  occurred  and 
policy  for  subsequent 
a  violation  of  this 

in  such  crop  years. 


wu 


hich 
tte 


28.  Transfer  of  C  overage  and  Right  to 
Indemnity 


any  part  of  your  share 
I  year,  you  may  transfer 
your  coverage  rights,  if  the  transferee  is 
eligible  for  crop  insurance.  We  will  not 
be  liable  for  any  more  than  the  liability 
determined  in  a  xordance  with  your 
policy  that  exist  ad  before  the  transfer 
occurred.  The  ti  ansfer  of  coverage  rights 
must  be  on  our  brm  and  will  not  be 
effective  until  a  iproved  by  us  in 
writing.  Both  yc  u  and  the  transferee  are 
jointly  and  seve  rally  liable  for  the 
payment  of  the  jremium  and 
administrative  f  3es.  The  transferee  has 
all  rights  and  re  sponsibilities  under  this 
policy  consistei  t  with  the  transferee's 
interest. 

29.  Assignment 
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31.  Descriptive  Headings 

The  descriptive  headings  of  the 
various  policy  provisions  are  formulated 
for  convenience  only  and  are  not 
intended  to  affect  the  construction  or 
meaning  of  any  of  the  policy  provisions. 

32.  Notices 

(a)  All  notices  required  to  be  given  by 
you  must  be  in  writing  and  received  by 
your  crop  insurance  agent  within  the 
designated  time  unless  otherwise 
provided  by  the  notice  requirement. 
Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time 
of  the  notice  will  be  determined  by  the 
time  of  our  receipt  of  the  written  notice. 
If  the  date  by  which  you  are  required  to 
submit  a  report  or  notice  falls  on 
Satiirday,  Sunday,  or  a  Federal  holiday, 
or  if  your  agent's  office  is,  for  any 
reason,  not  open  for  business  on  the 
date  you  are  required  to  submit  such 
notice  or  report,  such  notice  or  report 
must  be  submitted  on  the  next  business 
day. 

(b)  All  notices  and  commimications 
required  to  be  sent  by  us  to  you  will  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  crop 
insurance  agent.  Notice  sent  to  such 
address  will  be  conclusively  presumed 
to  have  been  received  by  you.  You 
should  advise  us  immediately  of  any 
change  of  address. 

33.  Multiple  Benefits 

(a)  If  you  are  eligible  to  receive  an 
indemnity  under  an  additional  coverage 
plan  of  insurance  and  are  also  eligible 
to  receive  benefits  for  the  same  loss 
under  any  other  USD  A  program,  you 
may  receive  benefits  under  both 
programs,  unless  specifically  limited  by 
the  crop  insurance  contract  or  by  law. 

(b)  The  total  amount  received  from  all 
such  sources  may  not  exceed  the 
amount  of  your  actual  loss.  The  total 
amount  of  the  actual  loss  is  the 
difference  between  the  fair  market  value 
of  the  insured  commodity  before  and 
after  the  loss,  based  on  your  production 
records  and  the  highest  price  election  or 
amount  of  insurance  available  for  the 
crop. 

(c)  FSA  will  determine  and  pay  the 
additional  amount  due  you  for  any 
applicable  USDA  program,  after  first 
considering  the  amount  of  any  crop 
insuremce  indemnity. 

34.  Written  Agreements 

Only  rates  of  premium  for  this  policy 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 


closing  date,  except  as  provided  in 
section  34(e); 

(b)  The  application  for  a  written 
agreement  must  contain  the  rate  of 
premium  applicable  to  this  policy  that 
will  be  in  effect  if  the  written  agreement 
rate  is  not  approved; 

(c)  If  approved,  the  written  agreement 
will  specify  the  rate  of  premium  that 
will  be  in  effect; 

(d)  Each  written  agreement  will  only 
be  valid  for  one  crop  year  (If  the  written 
agreement  is  not  specifically  renewed 
the  following  year,  the  rate  of  premiiun 
for  subsequent  crop  years  will  be  the 
rate  of  premium  specified  in  the 
actueirial  document),  or  if  no  rate  is 
specified,  the  acreage  will  not  be 
insinable;  and 

(e)  An  application  for  a  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if  you 
demonstrate  your  physical  inability  to 
apply  prior  to  the  sales  closing  date,  or 
it  is  submitted  in  accordance  with  any 
regulation  which  may  be  promulgated 
imder  7  CFR  part  400.  and  after 
inspection  of  the  acreage  by  us.  if 
required,  it  is  determined  that  no  loss 
has  occurred  and  the  crop  is  insxu-able 
in  accordance  with  the  policy  and 
written  agreement  provisions. 

Revenue  Assurance 

Canola  and  Rapeseed  Crop  Provisions 

This  is  a  pilot  risk  management 
program.  This  risk  management  tool 
will  be  reinsiu-ed  under  the  authority 
provided  by  the  Federal  Crop  Insurance 
Act  as  amended.  If  a  conflict  exists 
among  the  policy  provisions,  the  order 
of  priority  is  as  follows:  (1)  The  Special 
Provisions;  (2)  these  Crop  Provisions; 
and  (3)  the  Basic  Provisions,  with  (1) 
controlling  (2).  etc. 

1.  Definition 

Canola — A  crop  of  the  genus  Brassica 
as  defined  in  the  Official  United  States 
Standards  for  Grain  Subpart  C — U.S. 
Standards  for  Canola. 

Fall  harvest  price — ^The  price  used  to 
value  production  to  count.  The  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
September  for  the  WCE  November 
canola  futures  contract  divided  by 
2.205.  This  factor  converts  the  WCE 
price  from  Canadian  dollars  per  metric 
ton  to  Canadian  dollars  per  pound.  To 
convert  into  U.S.  dollars,  multiply  the 
price  in  Canadian  dollars  per  pound  by 
the  simple  average  of  the  of  the  final 
daily  settlement  prices  in  September  on 
the  September  Canadian  dollar  futures 
contract  on  the  MERC,  using  the  current 
U.S./Canadian  exchange  rate.  This  price 
will  be  released  on  or  before  October  5. 
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Fall  harvest  price  option — A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  to  determine  your  per-acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  the  canola  and 
rapeseed  in  the  county.  For  the  whole- 
farm  unit,  this  option  will  apply  to  all 
insurable  acres  of  the  applicable  crops 
in  the  county.  This  option  must  be 
selected  by  the  sales  closing  date  and  is 
continuous  unless  canceled  by  the  crop 
sales  closing  date. 

Harvest—Combining  or  threshing  the 
canola  or  rapeseed  for  seed.  A  crop  that 
is  swathed  prior  to  combining  is  not 
considered  harvested. 

Local  market  price — The  cash  price 
per  pound  for  U.S.  No.  2  grade  cemola 
that  reflects  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  canola.  Factors  not 
associated  with  grading  under  the 
Official  United  States  Standards  for 
Grain,  including  but  not  limited  to 
protein,  oil  or  moisture  content,  or 
milling  quality  will  not  be  considered. 

MERC — Chicago  Mercantile  Exchange. 

Planted  acreage — In  addition  to  the 
definition  contained  in  the  Basic 
Provisions,  land  on  which  seed  is 
initially  spread  onto  the  soil  surface  by 
any  method  and  subsequently  is 
mechanically  incorporated  into  the  soil 
in  a  timely  manner  and  at  the  proper 
depth  will  be  considered  planted. 
Acreage  planted  in  any  other  maimer 
will  not  be  insiuable  unless  otherwise 
provided  by  the  Special  Provisions. 

Prevented  planting  guarantee — The 
prevented  planting  guarantee  for  such 
acreage  will  be  the  selected  percentage 
of  the  per-acre  revenue  guarantee  for 
timely  planted  acres. 

Projected  harvest  price — The  price 
used  to  determine  expected  per-acre 
revenue.  The  projected  harvest  price  is 
the  simple  average  of  the  final  daily 
settlement  prices  in  February  for  the 
WCE  November  canola  futures  contract 
divided  by  2,205.  This  factor  converts 
the  WCE  price  from  Canadian  dollars 
per  metric  ton  to  Canadian  dollars  per 
pound.  To  convert  into  U.S.  dollars, 
multiply  the  price  in  Cemadian  dollars 
per  pound  by  the  simple  average  of  the 
final  daily  settlement  prices  in  February 
on  the  September  Canadian  dollar 
futures  contract  on  the  MERC,  using  the 
current  U.S. /Canadian  exchange  rate. 
This  price  will  be  released  on  or  before 
March  5  of  the  current  crop  year. 
Rapeseed — A  crop  of  the  genus 
Brassica  that  contains  at  least  30  percent 
of  an  industrial  type  of  oil  as  shown  on 
the  Special  Provisions  and  that  is 
measured  on  a  basis  free  fi-om  foreign 
material. 
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Swathed — Severance  of  the  stem  and 
seed  pods  fi-om  the  ground  and  placing 
into  windrows  without  removal  of  the 
seed  from  the  pod. 

WCE — Winnipeg  Commodity 
Exchange. 

2.  Unit  Division 

In  addition  to  optional  units  by 
section,  section  equivalent  or  FSA  farm 
serial  number  and  by  irrigated  and  non- 
irrigated  practices,  optional  units  may 
be  by  type  if  the  type  is  designated  on 
the  Special  Provisions. 

3.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date. 

4.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  March  15. 

5.  Annual  Premium 

In  addition  to  the  provisions  of 
section  8  of  the  Basic  Provisions,  your 
per-acre  premiiun  on  a  luiit  is 
determined  using  the  premium 
Ccdculator.  Your  per-acre  premiums  will 
differ  by  crop  and  unit  structure. 

(a)  Basic  unit:  The  annual  premium 
for  a  basic  unit  equals  the  per-acre 
premium,  times  the  number  of  insiu-ed 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premium  for  an  optional  unit  equals  the 
per-acre  premium,  times  an  optional 
unit  surcharge  factor,  times  the  number 
of  insured  acres  in  the  optional  unit, 
times  your  share.  The  optional  unit 
siu-charge  factor  is  1.10. 

(c)  Enterprise  unit:  The  per-acre 
premium  decreases  as  the  number  of 
legally  defined  sections  in  which  you 
have  insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  aimual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  imit,  times  your 
share. 

(d)  Whole-farm  xmit:  The  annual 
premiiun  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share.  The  insured  per-acre  premium 
decreases  as  the  number  of  legally 
defined  sections  on  which  you  have 
insiued  acreage  increases  up  to  a 
maximum  of  10  sections.  The  per-acre 
premium  also  depends  on  the 
proportion  of  insured  crop  acres  on  the 
unit.  For  example,  if  the  unit  contains 
com,  soybeans,  and  canola,  the  per-acre 
premium  will  depend  on  the  ratio  of 
com  to  soybean  insiued  acres,  the  ratio 


of  com  to  canola  insured  acres,  and  the 
ratio  of  soybean  to  canola  insured  acres. 

6.  Insured  Crop 

In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  canola  and  rapeseed  in  the 
county  for  which  a  premiimi  rate  is 
provided  by  the  premium  calculator: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as  seed; 
and 

(c)  That  is  not,  unless  allowed  by  the 
Special  Provisions: 

(1)  Interplanted  with  another  crop;  or 

(2)  Planted  into  an  established  grass 
or  legume. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions, 

(a)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date, 
to  the  extent  that  a  majority  of 
producers  in  the  area  would  not 
normally  further  care  for  the  crop,  must 
be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant. 

8.  Insiuance  Period 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the 
insurance  period  is  October  31 
immediately  following  planting. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period  that  results 
in  an  unavoidable  loss  of  revenue: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply  if  due  to  a  cause  of  loss 
contained  in  sections  9(a}  through  (g) 
occiuring  within  the  insurance  period; 
or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 

10.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provisions:- 

(1)  A  replanting  payment  for  the 
insured  crop  is  allowed  if  the  insured 
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crop  is  damaged  by  an  insurable  cause 
of  loss  to  the  extent  that  the  remaining 
stand  will  not  produce  at  least  90 
percent  of  the  per-acre  guarantee  for  the 
acreage  and  it  i^  practical  to  replant. 
The  projected  harvest  price  is  used  to 
determine  if  90  percent  of  the  per-acre 
revenue  guarantee  can  be  achieved. 

(2)  The  maxii^uun  amoimt  of  the 
replanting  payiAent  per  acre  will  be 
your  insured  snare  multiplied  by  the 
lesser  of  20  percent  of  the  per-acre 
revenue  guarantee  based  on  the 
projected  harvest  price  or  an  amount 
equal  to  175  pounds  times  the  projected 
harvest  price. 

(b)  When  the  Icanola  or  rapeseed  is 
replanted  usin^  a  practice  that  is 
uninsurable  as^  original  planting,  the 
per-acre  revenue  guarantee  based  on  the 
projected  harveet  price  will  be  reduced 
by  the  amoimt  ^f  the  replanting 
payment  that  id  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

11.  Duties  In  Tie  Event  of  Damage  or 
Loss 

In  accordanci  i  with  your  duties  under 
section  15  of  the  Basic  Provisions,  if  you 
initially  discov  sr  damage  to  the  insured 
crop  within  15  days  of,  or  during 
harvest,  you  most  leave  representative 
samples  of  the  Unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least 
10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit,  and 
must  not  be  harvested  or  destroyed  until 
the  earlier  of  our  inspection  or  15  days 
after  harvest  ofjthe  balance  of  the  unit 
is  completed. 


12.  Settlement 
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ing  the  fall  harvest  price 
to  count  for  each  unit 
c)  through  (e)); 


(iii)  Subtracting  the  result  of  section 
12(b)(l){ii)  from  the  result  of  section 
12(b)(l)(i);  and 

(iv)  Multiplying  the  results  of  section 
12(b)(2)(iii)  by  youi  share. 

If  the  result  of  section  12(b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  of  section  12(b)(l)(iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
paid. 

(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  enterprise  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  the 
enterprise  unit; 

(iiij  Subtracting  the  result  of  section 
12(b)(2)(ii)  from  the  result  of  section 
12(b)(2)(i);  and 

(iv)  Multiplying  the  result  of  section 
12(b){2)(iii)  by  yoiu-  share. 

If  the  result  of  section  12(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insxired  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
12(b)(3)(i); 

(iii)  Multiplying  the  fall  harvest  price 
for  each  crop  by  the  production  to  count 
for  each  crop; 

(iv)  Totaling  the  results  of  section 
12(b)(3)(iii); 

(v)  Subtracting  the  result  of  section 
12{b)(3)(iv)  from  the  result  of  section 
12(b)(3)(ii);  and 

(vi)  Multiplying  the  result  of  section 
12(b)(3)(v)  by  your  share. 

If  the  result  of  section  12(b)(2)(vi)  is 
greater  than  zero,  an  indenmity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  coimt  (in 
poimds)  from  all  insurable  acreage  on 
the  imit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  without 
our  consent; 

(C)  That  is  damaged  solely  by 
uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 


adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  12(d));  and 

(iv)  Potential  production  on  insiued 
acreage  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end  when  you  put 
the  acreage  to  another  use  or  abandon 
the  crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amoimt  of  production  to 
coimt  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  canola  may  be  adjusted  for 
excess  moisture  and  quality 
deficiencies.  Mature  rapeseed  may  be 
adjusted  for  excess  moistiu-e  only.  If 
moistiu-e  adjustment  is  applicable,  it 
will  be  made  prior  to  any  adjustment  for 
quality. 

(1)  Canola  and  rapeseed  production 
will  be  reduced  by  0.12  percent  for  each 
0.1  percentage  point  of  moistiue  in 
excess  of  8.5  percent.  We  may  obtain     " 
samples  of  the  production  to  determine 
the  moisture  content. 

(2)  Canola  production  will  be  eligible 
for  quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in 
canola  not  meeting  the  grade 
requirements  for  U.S.  No.  3  or  better 
(U.S.  Sample  grade)  because  of  kernel 
damage  (excluding  heat  damage),  or  a 
musty,  soui,  or  commercially 
objectionable  foreign  odor;  or 

(ii)  Substances  or  conditions  are 
present,  including  mycotoxins,  that  are 
identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as 
being  injurious  to  hiunan  or  animal 
health. 
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(3)  Quality  will  be  a  factor  in 
determining  your  loss  in  canola 
production  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions  and  which 
occurs  within  the  insurance  period; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  canola  under 
the  authority  of  the  United  States  Grain 
Standards  Act  or  the  United  States 
Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health.  Test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  oiu  loss  adjuster. 

(4)  Canola  eligible  for  quality 
adjustment,  as  specified  in  sections 
12(d)(2)  and  (3),  will  be  reduced  by  the 
quality  adjustment  factor  contained  in 
the  Special  Provisions. 

(e)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  coimted  as  production  of  the  insured 
crop  on  an  unadjusted  weight  basis. 

13.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  60  percent  of  your  per-acre  revenue 
guarantee  for  timely  planted  acreage. 
You  may  increase  your  prevented 
planting  coverage  to  a  level  specified  in 
the  actuarial  documents  by  paying  an 
additional  premium. 

Revenue  Assurance 

Corn  and  Soybean  Crop  Provisions 

This  is  a  pilot  risk  management 
program.  This  risk  management  tool 
will  be  reinsured  under  the  authority 
provided  by  the  Federal  Crop  Insurance 
Act  as  amended.  If  a  conflict  exists 
among  the  policy  provisions,  the  order 
of  priority  is  as  follows:  (l)  The  Special 
Provisions;  (2)  These  Crop  Provisions; 
and  (3)  The  Basic  Provisions  with  (1) 
controlling  (2),  etc. 

1.  Definitions 

CBOT— Chicago  Board  of  Trade. 

Fall  harvest  price — The  price  used  to 
value  production  to  coimt.  For  com,  the 
fsill  harvest  price  is  the  simple  average 
of  the  final  daily  settlement  prices  in 
November  for  the  CBOT  December  com 
futures  contract.  For  soybeans,  the  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
October  for  the  CBOT  November 


soybean  futures  contract.  These  prices 
will  be  released  on  or  before  November 
5  for  soybeans  and  on  or  before 
December  5  for  com. 

Fall  harvest  price  option — ^A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  heuvest  price  or  the  fall 
harvest  price  to  determine  your  per-acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  a  crop  in  the 
county.  For  the  whole-farm  unit,  this 
option  will  apply  to  all  insurable  acres 
of  the  applicable  crops  in  the  county. 
This  option  must  be  selected  by  the 
sales  closing  date  and  is  continuous 
unless  canceled  by  the  crop  sales 
closing  date. 

Harvest — Combining,  threshing,  or 
picking  the  insiu-ed  crop  for  grain. 

Local  market  price — The  cash  grain 
price  per  bushel  for  U.S.  No.  2  yellow 
com  or  U.S.  No.  1  soybeans,  offered  by 
buyers  in  the  area  in  which  you 
normally  market  the  insured  crop.  The 
local  market  price  will  reflect  the 
maximum  limits  of  quality  deficiencies 
allowable  for  U.S.  No.  2  grade  for  yellow 
com  or  U.S.  No.  1  grade  for  soybeans. 
Factors  not  associated  with  grading 
under  the  Official  United  States 
Standards  for  Grain,  including  but  not 
limited  to  protein  and  oil,  will  not  be 
considered. 

Planted  acreage — In  addition  to  the 
definition  contained  in  the  Basic 
Provisions,  corn  and  soybeans  must 
initially  be  planted  in  rows  (com  must 
be  planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation),  unless 
otherwise  provided  by  the  Special 
Provisions. 

Prevented  planting  guarantee — The 
prevented  planting  guarantee  for  such 
acreage  will  be  the  selected  percentage 
of  the  per-acre  revenue  guarantee  for 
timely  planted  acres. 

Projected  harvest  price — The  price 
used  to  determine  expected  per-acre 
revenue.  For  com,  the  projected  harvest 
price, is  the  simple  average  of  the  final 
daily  settlement  prices  in  February  for 
the  CBOT  December  com  futures 
contract.  For  soybeans,  the  projected 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
Febmary  for  the  CBOT  November 
soybean  futures  contract.  The  crop 
projected  harvest  prices  will  be  released 
on  or  before  March  5  of  the  current  crop 
year. 

Silage — ^A  product  that  results  from 
severing  the  plant  from  the  land  and 
chopping  it  for  the  purpose  of  livestock 
feed. 

2.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change 


date  is  November  30  preceding  the 
cancellation  date. 

3.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  March  15. 

4.  Aimual  Premium 

In  addition  to  the  provisions  of 
section  8  of  the  Basic  Provisions,  your 
per-acre  premium  on  a  imit  is 
determined  using  the  premiimi 
calculator.  Your  per-acre  premiums  will 
differ  by  crop  and  unit  structure. 

(a)  Basic  luiit:  The  annual  premium 
for  a  basic  unit  equals  the  per-acre 
premium,  times  the  number  of  insured 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premium  for  an  optional  unit  equals  the 
per-acre  premium  times  an  optional  unit 
surcharge  factor,  times  the  number  of 
insiu'ed  acres  in  the  optional  unit,  times 
your  share.  The  optional  unit  surcharge 
factor  is  1.10. 

(c)  Enterprise  imit:  The  per-acre 
premium  decreases  as  the  nimiber  of 
legally  defined  sections  on  which  you 
have  insured  acreage  increases  up  to  a 
maximiun  of  10  sections.  The  annual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  imit,  times  your 
share. 

(d)  Whole-farm  unit:  The  annual 
premium  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  imit,  times  your 
share.  The  insured  per-acre  premium 
decreases  as  the  number  of  legally 
defined  sections  on  which  you  have 
insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  per-acre 
premium  also  depends  on  the 
proportion  of  insiu'ed  crop  acres  on  the 
imit.  For  example,  if  the  unit  contains 
sunflowers,  soybeans,  and  com,  the  per- 
acre  premium  will  depend  on  the  ratio 
of  sunflowers  to  soybean  insured  acres, 
the  ratio  of  sunflowers  to  com  insured 
acres,  and  the  ratio  of  soybean  to  com 
insured  acres. 

5.  Insured  Crop 

(a)  Corn — In  accordance  with  section 
9  of  the  Basic  Provisions,  the  crop 
insured  will  be  all  the  com  in  the 
county  for  which  a  premium  rate  is 
provided  by  the  premium  calculator: 

(1)  In  which  you  have  a  share; 

(2)  That  is  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area; 

(3)  That  is  planted  for  harvest  as 
grain;  and 

(4)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 
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jther  open  pollinated 


)f  com  adapted  for  silage 
is  reported  for 


gran 
Soybeans-  -In 


ti) 
■tie 
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with  another  crop;  or 
an  established  grass 


accordance  with 
Basic  Provisions,  the 
11  be  all  the  soybeeins  in 
^hich  a  premiimi  rate  is 
premium  calculator: 
^ou  have  a  share; 
a  dapted  to  the  area  based 
and  is  compatible 
and  weather  conditions 

{ lanted  for  harvest  as 

(unless  allowed  by  the 


lot  I 


into 


with  another  crop;  or 
an  established  grass 


insurance  as 

(c)      . 
section  9  of  the 
crop  insured  w 
the  county  for 
provided  by  th 

(1)  In  which 

(2)  That  are 
on  days  to  maturity 
with  agronomi( 
in  the  area; 

(3)  That  are 
beans;  and 

(4)  That  are 
Special  Provisi  sns) 

(i)  Interplant  ;d 
(ii)  Planted 
or  legume. 

6.  Insurable  Acreage 

In  addition 
section  10  of 
acreage  of  the 
before  the  fina 
extent  that  a  mhjority 
the  area  would 
for  the  crop,  mast 
we  agree  that  i 
replant 

7.  Insurance  P(  riod 

In  accordanc  e  with  the  provisions  of 
section  12  of  tlie  Basic  Provisions,  the 
calendar  date  tr  the  end  of  the 
insurance  peri  )d  is  December  10 
immediately  f(  Uowing  planting. 

8.  Causes  of  Lc  ss 


the  provisions  of 
Basic  Provisions,  any 
i  nsured  crop  damaged 
planting  date,  to  the 

of  producers  in 
not  normally  further  care 

be  replanted  unless 
is  not  practical  to 


In  accordan(  e 
section  13  of  t  le 
insurance  is  pi  ovi 
following  caus  es 
within  the  insurance 


in  an  unavoi 

(a)  Adverse 

(b)  Fire; 

(c)  Insects 
insufficient  or 
pest  control 


dibl 


with  the  provisions  of 
Basic  Provisions, 
ded  only  against  the 
of  loss  which  occur 

period  that  results 
e  loss  of  revenue: 
veather  conditions; 


qut  not  damage  due  to 

improper  application  of 
nteasures; 


(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply  if  due  to  a  cause  of  loss 
contained  in  sections  8(a)  through  (g) 
occurring  within  the  insurance  period; 
or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 

9.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provisions: 

(1)  Replanting  payments  for  com  and 
soybeans  are  allowed  if  the  com  and 
soybeans  are  damaged  by  an  insurable 
cause  of  loss  to  the  extent  that  the 
remaining  stand  will  not  produce  at 
least  90  percent  of  the  per-acre  revenue 
guarantee  for  the  acreage  and  it  is 
practical  to  replant.  The  projected 
harvest  price  is  used  to  determine  if  90 
percent  of  the  per-acre  revenue 
gucirantee  can  be  achieved. 

(2)  The  maximum  amount  of  the 
replanting  payment  per-acre  will  be 
your  insured  share  times  the  lesser  of  20 
percent  of  the  per-acre  revenue 
guarantee  based  on  the  projected  harvest 
price  or: 

(i)  For  com,  an  amount  equed  to  8 
bushels  times  the  projected  harvest 
price, 

(ii)  For  soybeans,  an  amount  equal  to 
3  bushels  times  the  projected  harvest 
price. 

(b)  When  the  insured  crop  is 
replanted  using  a  practice  that  is 
uninsurable  as  an  original  planting,  the 
per-acre  revenue  guarantee  based  on  the 
projected  harvest  price  will  be  reduced 
by  the  amount  of  the  replanting 
payment  which  is  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

(a)  In  accordance  with  your  duties 
under  section  15  of  the  Basic  Provisions, 
if  you  initially  discover  damage  to  any 
insured  crop  within  15  days  of,  or 
during  harvest,  you  must  leave 
representative  samples  of  the 
unharvested  crop  for  our  inspection. 
The  samples  must  be  at  least  10  feet 
wide  and  extend  the  entire  length  of 
each  field  in  the  unit,  emd  must  not  be 
harvested  or  destroyed  imtil  the  earlier 
of  our  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

(b)  In  addition  to  the  provisions  of 
section  15  of  the  Basic  Provisions,  you 
must  notify  us  before  harvest  begins  if 


you  intend  to  harvest  any  com  acreage 
for  silage. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 

combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  units,  we  will 
allocate  any  commingled  production  to 
such  units  in  proportion  to  oiu-  liability 
on  the  harvested  acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procedures: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  each  unit 
(see  sections  11(c)  through  (e)); 

(iii)  Subtracting  the  result  of  section 
ll(b)(l)(ii)  from  the  result  of  section 
ll(b)(l)(i);and 

(iv)  Multiplying  the  results  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  of  section  ll(b)(l)(iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
paid. 

(2)  Enterprise  units:  We  will  settle  - 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  enterprise  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  the 
enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
ll(b)(2)(ii)  from  the  result  of  section 
ll(b)(2)(i);  and 

(iv)  Multiplying  the  result  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll{b)(3)(i); 

(iii)  Multiplying  the  fall  harvest  price 
for  each  crop  by  the  production  to  count 
for  each  crop; 

(iv)  Totaling  the  results  of  section 
ll(b)(3)(iii); 


(v)  Subtracting  the  result  of  section 
ll(b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);and 

(vi)  Multiplying  the  result  of  section 
ll(b)(3)(v)  by  your  share. 

If  the  result  of  section  ll(b){2)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  count  (in 
bushels)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  without 
OUT  consent; 

(C)  That  is  planted  for  grain  but 
harvested  as  silage,  if  you  fail  to  give  us 
notice  before  harvest  begins; 

(D)  That  is  damaged  solely  by 
uninsured  causes;  or 

(E)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 
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(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement  the  insurance  period  for 
that  acreage  will  end  when  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvest'^d 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 


(d)  Mature  crop  production 
(excluding  com  harvested  as  silage)  may 
be  adjusted  for  excess  moisture  and 
quality  deficiencies.  If  moisture 
adjustment  is  applicable  it  will  be  made 
prior  to  any  adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of: 

(i)  Fifteen  percent  for  com  (If 
moisture  exceeds  30  percent, 
production  will  be  reduced  0.2  percent 
for  each  0.1  percentage  point  above  30 
percent);  and 

(ii)  Thirteen  percent  for  soybeans. 

We  may  obtain  samples  of  the 
production  to  determine  the  moisture 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in: 

(A)  Com  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight 
or  kernel  damage  (excluding  heat 
damage)  or  having  a  musty,  sour,  or 
commercially  objectionable  foreign 
odor;  or 

(B)  Soybeans  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
Sample  grade)  because  of  test  weight  or 
kernel  damage  (excluding  heat  damage) 
or  having  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
(except  garlic  odor),  or  which  meet  the 
special  grade  requirements  for  garlicky 
soybeans;  or 

(ii)  Substances  or  conditions  are 
present,  including  mycotoxins,  that  are 
identified  by  the  Food  and  Dmg 
Administration  or  other  public  health 
organizations  of  the  United  States  as 
being  injurious  to  himian  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions  and  which 
occurs  within  the  insurance  period; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  the  insured 
crops  under  the  authority  of  the  United 
States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act  with 
regard  to  deficiencies  in  quality,  or  by 
a  laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health.  Test  weight  for 


quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster. 

(4)  The  grain  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  sections  11(d)(2)  and  (3), 
will  be  reduced  by  the  quality 
adjustment  factor  contained  in  the 
Special  Provisions. 

(e)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 

12.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  60  percent  of  your  per-acre  revenue 
guarantee  for  timely  planted  acreage. 
You  may  increase  your  prevented 
planting  coverage  to  a  level  specified  in 
the  actuarial  documents  by  paying  an 
additional  premium. 

Revenue  Assurance 

Feed  Barley  Crop  Provisions 

This  is  a  pilot  risk  management 
program.  This  risk  management  tool 
will  be  reinsured  under  the  authority 
provided  by  the  Federal  Crop  Insurance 
Act  as  amended.  If  a  conflict  exists 
among  the  policy  provisions,  the  order 
of  priority  is  as  follows:  (1)  The  Special 
Provisions;  (2)  these  Crop  Provisions; 
and  (3)  the  Basic  Provisions  with  (1) 
controlling  (2),  etc. 

1.  Definitions 

Fall  harvest  price — The  price  used  to 
value  production  to  count.  The  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
August  for  the  WCE  October  feed  barley 
futures  contract  multiplied  by  0.02177. 
This  factor  converts  the  WCE  price  from 
Canadian  dollars  per  metric  ton  to 
Canadian  dollars  per  bushel.  To  convert 
into  U.S.  dollars,  multiply  the  price  in 
Canadian  dollars  per  bushel  by  the 
simple  average  of  the  final  daily 
settlement  prices  in  August  on  the 
September  Canadian  dollar  futures 
contract  on  the  MERC,  using  the  current 
U.S. /Canadian  exchange  rate.  This  price 
will  be  released  on  or  before 
September  5. 

Fall  harvest  price  option — A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  to  determine  your  per-acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  feed  barley  in 
the  county.  For  the  whole-farm  unit, 
this  option  will  apply  to  all  insurable 
acres  of  the  applicable  crops  in  the 
county.  This  option  must  be  selected  by 
the  sales  closing  date  and  is  continuous 
unless  canceled  by  the  crop  sales 
closing  date. 
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Harvest — Conibining  or  threshing  the 
A  crop  that  is  swathed 
combin  ng  is  not  considered 


ciop  I 


barley  for  grain, 
prior  to 
harvested. 

Local  market 
price  per  bushe 
of  the  insured 
the  area  in  whic  i 
the  insured  cro{ 
will  reflect  the 
quality  deficien  ;i 
U.S.  No.  2  grade 
Factors  not  ass 
under  the  Offici 
Standards  for 
limited  to  prote 
content,  or  mi 
considered. 

MERC— Chi 


orice — The  cash  grain 
for  the  U.S.  No.  2  grade 
offered  by  buyers  in 
you  normally  market 
The  local  market  price 
ijiaximum  limits  of 
ies  adlowable  for  the 
of  the  insured  crop. 
10  ;:iated  with  grading 

United  States 
G^ain,  including  but  not 

n,  oil  or  moisture 
11:  ng  quality  will  not  be 


cago 
Nurse  crop  (o  :>mpa 
planted  into  the 
crop,  that  is  intended 
separately,  and 
improve  growing 
with  which  it  is 

Prevented  pic  nting 
prevented  plant  ing 
acreage  will  be 
of  the  per-acre 
timely  planted 

Projected  haiyest 
used  to  determi  ne 
revenue.  The  pi  o 
the  simple  aver  ige 
settlement  pricjs 
WCE  October  feed 
contract  multip 
factor  converts 
Canadian  dollajs 
Canadian  dollai  s 
into  U.S.  dollar  > 
Canadian  dollars 
simple  average 
settlement  prices 
September  Canjd 
contract  on  the 
U.S. /Canadian 
projected  harvejst 
on  or  before  M^rch 


year. 

Swathed—: 
grain  head  fron 
into  windrows 
seed  from  the 


In  accordanc ; 
Basic  Provisioqs 
date  is 
cancellation 


In  accordanc  a 
Basic  Provisioi  s 
termination  daies 
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Mercantile  Exchange. 

nion  crop) — A  crop 

same  acreage  as  another 

to  be  harvested 
which  is  planted  to 

conditions  for  the  crop 
grown. 

guarantee — The 
guarantee  for  such 
he  selected  percentage 
1  Bvenue  guarantee  for 
i  icres. 

price — The  price 
the  expected  per-acre 
jected  harvest  price  is 

of  the  final  daily 
in  February  for  the 
barley  futures 
iedby  0.02177.  This 
he  WCE  price  from 
per  metric  ton  to 
per  bushel.  To  convert 
,  multiply  the  price  in 
per  bushel  by  the 
of  the  final  daily 
in  February  on  the 
ian  dollar  futures 
MERC,  using  the  current 
jxchange  rate.  The 
price  will  be  released 
5  of  the  current  crop 


Sejverance  of  the  stem  and 
the  groimd  and  placing 
ivithout  removal  of  the 
head. 
WCE— Winni  peg  Commodity 
Exchange. 

2.  Contract  Changes 


with  section  5  of  the 
,  the  contract  change 
November  30  preceding  the 


date 


3.  Cancellation  and  Termination  Dates 


with  section  3  of  the 
the  cancellation  and 
are  March  15. 


4.  Annual  Premiiun 

In  addition  to  the  provisions  of 
section  8  of  the  Basic  Provisions,  your 
per-acre  premium  on  a  unit  is 
determined  using  the  premium 
calculator.  Your  per-acre  premiums  will 
differ  by  crop  and  imit  structiire. 

(a)  Basic  unit:  The  annual  premium 
for  a  basic  imit  equals  the  per-acre 
premium,  times  the  number  of  insured 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premiiun  for  an  optional  unit  equals  the 
per-acre  premium,  times  an  optional 
unit  surcharge  factor,  times  the  number 
of  insured  acres  in  the  optional  unit, 
times  your  share.  The  optional  unit 
surcharge  factor  is  1.10. 

(c)  Enterprise  luiit:  The  per-acre 
premiimi  decreases  as  the  number  of 
legally  defined  sections  on  which  you 
have  insured  acreage  increases  up  to  a 
maximiun  of  10  sections.  The  annual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share. 

(d)  Whole-farm  unit:  The  annual 
premium  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  imit,  times  your 
share.  The  insured  per-acre  premium 
decreases  as  the  number  of  legally 
defined  sections  on  which  you  have 
insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  per-acre 
premium  also  depends  on  the 
proportions  of  insured  crop  acres  on  the 
unit.  For  example,  if  the  unit  contains 
com,  soybeans,  and  barley,  the  per-acre 
premium  will  depend  on  the  ratio  of 
com  to  soybean  insured  acres,  the  ratio 
of  com  to  barley  insured  acres,  and  the 
ratio  of  soybean  to  barley  insured  acres. 

5.  Insured  Crop 

In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  feed  barley  in  the  coimty  for 
which  a  premium  rate  is  provided  by 
the  premium  calculator: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as 
grain;  and 

(c)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(1)  Interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass 
or  legume;  or 

(3)  Planted  as  a  nurse  crop,  unless 
planted  as  a  nurse  crop  for  new  forage 
seeding,  but  only  if  seeded  at  a  normal 
rate  and  intended  for  harvest  as  grain. 

6.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions,  any 
acreage  of  the  insured  crop  damaged 


before  the  final  planting  date,  to  the 
extent  that  a  majority  of  producers  in 
the  area  would  not  normally  further  care 
for  the  crop,  must  be  replanted  unless 
we  agree  that  it  is  not  practical  to 
replant. 


7.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the 
insurance  period  is  October  31 
immediately  following  planting. 

8.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period  that  results 
in  an  unavoidable  loss  of  revenue. 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply  if  due  to  a  cause  of  loss 
contained  in  sections  8(a)  through  (g) 
occurring  within  the  insurance  period; 
or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 

9.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provisions: 

(1)  A  replanting  payment  for  barley  is 
allowed  if  the  barley  is  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that 
the  remaining  stand  will  not  produce  at 
least  90  percent  of  the  per-acre  revenue 
guarantee  for  the  acreage  and  it  is 
practical  to  replant.  The  projected 
harvest  price  is  used  to  determine  if  90 
percent  of  the  per-acre  revenue 
guarantee  can  be  achieved. 

(2)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be 
your  insured  share  multiplied  by  the 
lesser  of  20  percent  of  the  per-acre 
revenue  guarantee  based  on  the 
projected  harvest  price  or  an  amount 
equal  to  3  bushels  times  the  projected 
harvest  price. 

(b)  When  barley  is  replanted  using  a 
practice  that  is  uninsiu'able  as  an 
original  planting,  the  per-acre  revenue 
guarantee  based  on  the  projected  harvest 
price  will  be  reduced  by  the  amount  of 
the  replanting  payment  which  is 
attributable  to  your  share.  The  premium 
amount  will  not  be  reduced. 
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10.  Duties  In  The  Event  of  Damage  or 
Loss 

In  accordance  with  your  duties  under 
section  15  of  the  Basic  Provisions,  if  you 
initially  discover  damage  to  the  feed 
barley  within  15  days  of,  or  diu-ing 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  feed  barley 
for  our  inspection.  The  samples  must  be 
at  least  10  feet  wide  and  the  entire 
length  of  each  field  in  the  unit,  and 
must  not  be  harvested  or  destroyed  until 
the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit 
is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
imit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  imit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procedures: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  production  to  count  for  each  imit 
(see  sections  11(c)  through  (e)); 

(iii)  Subtracting  the  result  of  section 
ll(b)l(ii)  from  the  result  of  section 
ll(b)(l)(i);and 

(iv)  Multiplying  the  results  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  of  section  ll(b)(l){iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
paid. 

(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  miit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insiu'ed 
acres  in  the  enterprise  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  the 
enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
ll(b)(2)(ii)  from  the  result  of  section 
ll(b)(2)(i);and 

(iv)  Multiplying  the  result  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 


that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  by  : 

(i)  Multiplying  the  per-acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll(b)(3)(i); 

(iii)  Multiplying  the  fall  harvest  price 
for  each  crop  by  the  production  to  coimt 
for  each  crop; 

(iv)  Totaling  the  results  of  section 
ll(b)(3)(iii); 

(v)  Subtracting  the  result  of  section 
ll(b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);and 

(vi)  Multiplying  the  result  of  section 
ll(b)(3)(v)  by  your  share. 

If  the  result  of  section  ll(b)(2)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  count  (in 
bushels)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  without 
our  consent; 

(C)  That  is  damaged  solely  by 
uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  iminsured 
causes; 

(iii)  Unharvested  production  (matiire 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  eunount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end  when  you  put 
the  acreage  to  another  use  or  abandon 
the  crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples. 


our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  barley  production  may  be 
adjusted  for  excess  moisture  and  quality 
deficiencies.  If  moisture  adjustment  is 
applicable  it  will  be  made  prior  to  any 
adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  14.5  percent.  We 
may  obtain  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Gr^n,  result  in 
barley  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight, 
percentage  of  sound  barley  (heat 
damaged  kernels  will  be  considered  to 
be  sound  barley),  damaged  kernels 
(heat-damaged  kernels  will  not  be 
considered  to  be  damaged),  thin  barley, 
black  barley,  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
(except  smut  or  garlic  odor),  or  grading 
blighted,  smutty,  garlicky  or  ergoty; 

(ii)  Substances  or  conditions  are 
present,  including  mycotoxins,  that  are 
identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as 
being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions,  and  which 
occurs  within  the  insurance  period. 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  barley  under 
the  authority  of  the  United  States  Grain 
Standards  Act  or  the  United  States 
Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
hiunan  or  animal  health.  Test  weight  for 
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No.  2  grade  of  wheat.  Factors  not 
associated  with  grading  under  the 
Official  United  States  Standards  for 
drain,  including  but  not  limited  to 
protein,  oil  or  moisture  content,  or 
milling  quality  will  not  be  considered. 

MGE — Minneapolis  Grain  Exchange. 

Nurse  crop  (companion  crop) — A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  which  is  planted  to 
improve  growing  conditions  for  the  crop 
with  which  it  is  grown. 

Prevented  planting  guarantee — The 
prevented  planting  guarantee  for  such 
acreage  will  be  the  selected  percentage 
of  the  per-acre  revenue  guarantee  for 
timely  planted  acres. 

Projected  harvest  price — The  price 
used  to  determine  the  expected  per-acre 
revenue.  The  projected  harvest  price  is 
the  simple  average  of  the  final  daily 
settlement  prices  in  February  for  the 
MGE  September  hard  red  spring  wheat 
futures  contract.  The  projected  harvest 
price  will  be  released  on  or  before 
March  5  of  the  current  crop  year. 

Swathed — Severance  of  the  stem  and 
grain  head  from  the  ground  and  placing 
into  windrows  without  removal  of  the 
seed  from  the  head. 

2.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date. 

3.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  March  15. 

4.  Annual  Premium 

in  addition  to  the  provisions  of 
section  8  of  the  Basic  Provisions,  your 
per-acre  premium  on  a  unit  is 
determined  using  the  premium 
calculator.  Your  per-acre  premiums  will 
differ  by  crop  and  unit  structure. 

(a)  Basic  unit:  The  annual  premium 
for  a  basic  unit  equals  the  per-acre 
premium,  times  the  number  of  insured 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premium  for  an  optional  unit  equals  the 
per-acre  premium,  times  an  optional 
unit  surcharge  factor,  times  the  number 
of  insured  acres  in  the  optional  unit, 
times  your  share.  The  optional  unit 
surcharge  factor  is  1.10. 

(c)  Enterprise  unit:  The  per-acre 
premium  decreases  as  the  number  of 
legally  defined  sections  on  which  you 
have  insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  annual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 


of  insured  acres  in  the  unit,  times  your 
share. 

(d)  Whole-farm  unit:  The  annual 
premium  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share.  The  insured  per-acre  premium 
decreases  as  the  number  of  legally 
defined  sections  on  which  you  have 
insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  per-acre 
premium  also  depends  on  the 
proportions  of  insured  crop  acres  on  the 
unit.  For  example,  if  the  unit  contains 
corn,  soybeans,  and  wheat,  the  per-acre 
premium  will  depend  on  the  ratio  of 
corn  to  soybean  insured  acres,  the  ratio 
of  corn  to  wheat  insured  acres,  and  the 
ratio  of  soybean  to  wheat  insured  acres. 

5.  Insured  Crop 

In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  spring  wheat  in  the  county  for 
which  a  premium  rate  is  provided  by 
the  premium  calculator: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as 
grain;  and 

(c)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(1)  Interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass 
or  legume;  or 

(3)  Planted  as  a  nurse  crop,  unless 
planted  as  a  nurse  crop  fmr  new  forage 
seeding,  but  only  if  seeded  at  a  normal 
rate  and  intended  for  harvest  as  grain. 

6.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions,  any 
acreage  of  the  insured  crop  damaged 
before  the  final  planting  date,  to  the 
extent  that  a  majority  of  producers  in 
the  area  would  not  normally  further  care 
for  the  crop,  must  be  replanted  unless 
we  agree  that  it  is  not  practical  to 
replant. 

7.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the 
insurance  period  is  October  31 
immediately  following  planting. 

8.  Causes  of  Loss  « 

In  accordance  with  the  provisions  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period  that  results 
in  an  unavoidable  loss  of  revenue.: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 
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(d)  Plant  disease,  but  not  damage  due  . 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife: 

(f)  Earthquake: 

(g)  Volcanic  eruption; 

(n)  Failure  of  the  irrigation  water 
supply  if  due  to  a  cause  of  loss 
contained  in  sections  8(a)  through  (g) 
occurring  within  the  insurance  period; 
or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 

9.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provi.sions: 

(1)  A  replanting  payment  for  spring 
wheat  is  allowed  if  the  wheat  is 
damaged  by  an  insurable  cause  of  loss 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  90  percent  of 
the  per-acre  revenue  guarantee  for  the 
acreage  and  it  is  practical  to  replant. 
The  projected  harvest  price  is  used  to 
determine  if  90  percent  of  the  per-acre 
revenue  guarantee  can  be  achieved; 

(2)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be 
your  insured  share  multiplied  by  the 
lesser  of  20  percent  of  the  per-acre 
revenue  guarantee  based  on  the 
projected  harvest  price  or  an  amount 
equal  to  3  bushels  times  the  projected 
harvest  price. 

(b)  When  spring  wheat  is  replanted 
using  a  practice  that  is  uninsurable  as 
an  original  planting,  the  per-acre 
revenue  guarantee  based  on  the 
projected  harvest  price  will  be  reduced 
by  the  amount  of  the  replanting 
payment  which  is  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

10.  Duties  In  The  Event  of  Damage  or 
Loss 

In  accordance  with  your  duties  under 
section  15  of  the  Basic  Provisions,  if  you 
initially  discover  damage  to  the  spring 
wheat  within  1 5  days  of,  or  during 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  spring 
wheat  for  our  inspection.  The  samples 
must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the 
unit,  and  must  not  be  harvested  or 
destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  of  the 
balance  of  the  unit  is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  imable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 
combine  all  optioned  luiits  for  which 
such  production  records  were  not 
provided;  or 


(2)  For  any  basic  units,  we  vdll 
allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability 
on  the  harvested  acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procedures: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  unit; 

(ii)  Multiplying  the  applicable  fall 
harvest  price  by  the  production  to  count 
for  each  unit  (see  sections  1 1  (c)  through 
(e)); 

(iii)  Subtracting  the  result  of  section 
ll(b)(l)(ii)  from  the  result  of  section 
ll(b)(l)(i);and 

(iv)  Multiplying  the  results  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  of  section  ll(b)(l){iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
paid. 

(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  enterprise  imit: 

(ii)  Multiplying  the  applicable  fall 
harvest  price  by  the  production  to  count 
for  the  enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
1  l(b){2)(ii)  from  the  result  of  section 
ll(b){2)(i);and 

(iv)  Multiplying  the  result  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b){2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll(b)(3)(i); 

(iii)  Multiplying  the  applicable  fall 
hardest  price  for  each  crop  by  the 
production  to  count  for  each  crop; 

(iv)  Totaling  the  results  of  section 
ll{b)(3)(iii); 

(v)  Subtracting  the  result  of  section 
ll{b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);and 

(vi)  Multiplying  the  result  of  section 
ll(b){3)(v)  by  yoiu-  share. 

If  the  resuh  "of  section  ll(b)(2)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 


(c)  The  total  production  to  count  (in 
bushels)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  without 
our  consent; 

(C)  That  is  damaged  solely  by 
uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end  when  you  put 
the  acreage  to  another  use  or  abandon 
the  crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  han'ested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
requirad  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amoiuit  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  wheat  production  may  be 
adjusted  for  excess  moisture  and  quality 
deficiencies.  If  moisture  adjustment  is 
applicable,  it  will  be  made  prior  to  any 
adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  13.5  percent.  We 
may  obtain  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
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States  Standarc  s  for  Grain,  result  in 
wheat  not  meel  ing  the  grade 
requirements  fcr  U.S.  No.  4  (grades  U.S. 

because  of  test  weight, 
total  damaged  lemels  (excluding  heat 
damage),  shrumten  or  broken  kernels,  or 
defects  (exclud  ng  foreign  material  and 
heat  damage),  c  r  grading  garlicky,  light 
smutty,  smutty  or  ergoty; 

(ii)  Substanci  s  or  conditions  are 
present,  includ  ng  mycotoxins,  that  are 
identified  by  th  b  Food  and  Drug 
Administration  or  other  public  health 
organizations  o  '  the  United  States  as 
being  injurious  to  human  or  animal 
health. 

(3)  Quality  w  ill  be  a  factor  in 
determining  yo  ir  loss  only  if: 

(i)  The  defici  sncies,  substances,  or 
conditions  resisted  from  a  cause  of  loss 
against  which  i  isurance  is  provided 
under  these  crc  3  provisions  and  which 
occurs  within  t  le  insurance  period; 

(ii)  All  deten  linations  of  these 

su  Dstances,  or  conditions 
samples  of  the 
production  obti  ined  by  us  or  by  a 
disinterested  it  ird  party  approved  by 
us;  and 

(iii)  The  samples  are  analyzed  by  a 
to  grade  wheat  under 
the  United  States  Grain 


deficiencies 
are  made  using 


grader  licensed 
the  authority  o 


Standards  Act  <  r  the  United  States 


Warehouse  Act 
deficiencies  in 


with  regard  to 
quality,  or  by  a 


laboratory  appr  aved  by  us  with  regard 
to  substances  o   conditions  injurious  to 
human  or  anim  il  health.  Test  weight  for 
quality  adjustm  ent  purposes  may  be 
)ur  loss  adjuster. 
(4)  Wheat  pre  duction  that  is  eligible 
for  quality  adju  stment,  as  specified  in 
and  (3),  will  be 
quality  adjustment  factor 
;  Special  Provisions. 


sections  ll(dj(i 
reduced  by  the 
contained  in  th 


12.  Prevented 

Your  prevent  ;d 
be  60  percent  o 
guarantee  for  ti:  nelv 
You  may  increa  se 
planting  covera  ^e 
the  actuarial  do  :ument 
additional  prenium. 

Revenue  Assur  ince 


Sunflower  Crop. 

This  is  a  pilo 
program.  This  1 1 
will  be  reinsurt  d 
provided  by  the 
Act  as  amender 
among  the  poli^ 
of  priority  is  as 


(e)  Any  prodi  iction  harvested  from 
plants  growing  n  the  wheat  may  be 
counted  as  pro<  uction  of  the  wheat  on 
a  weight  basis. 


F  anting 

planting  coverage  will 
your  per-acre  revenue 
planted  acreage, 
your  prevented 
to  a  level  specified  in 
s  by  paying  an 


Provisions 


risk  management 
sk  management  tool 

under  the  authority 
Federal  Crop  Insurance 

If  a  conflict  exists 
y  provisions,  the  order 
follows:  (1)  The  Special 


Provisions;  (2)  these  Crop  Provisions; 
and  (3)  the  Basic  Provisions  with  (1) 
controlling  (2),  etc. 

1.  Definitions 

CBOT — Chicago  Board  of  Trade. 

Fall  harvest  price — The  price  used  to 
value  production  to  count.  The  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
September  for  the  CBOT  October 
soybean  oil  futures  contract  divided  by 
two,  then  subtract  one.  This  price  will 
be  released  on  or  before  October  5. 

Fall  harvest  price  option — A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  to  determine  your  per-acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  sunflowers  in 
the  county.  For  the  whole-farm  unit, 
this  option  will  apply  to  all  insurable 
acres  of  the  applicable  crops  in  the 
county.  This  option  must  be  selected  by 
the  sales  closing  date  and  is  continuous 
unless  canceled  by  the  crop  sales 
closing  date. 

Harvest — Combining  or  threshing  the 
sunflowers  for  seed. 

Local  market  price — The  cash  price 
per  pound  for  oil  type  sunflower  seed 
grading  U.S.  No.  2  or  better,  or  non-oil 
type  sunflower  seed  with  a  test  weight 
of  at  least  22  pounds  per  bushel  and  less 
than  5  percent  kernel  damage  offered  by 
buyers  in  the  area  in  which  you 
normally  market  sunflower  seed.  The 
local  market  price  for  oil  type  sunflower 
seed  will  reflect  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  of  sunflower  seed. 
Factors  not  associated  with  grading  of 
sunflower  seed  under  the  Official 
United  States  Standards  for  Grain 
including,  but  not  limited  to,  oil  or 
moisture  content  will  not  be  considered. 

Planted  acreage — In  addition  to  the 
definition  contained  in  the  Basic 
Provisions,  sunflowers  must  initially  be 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation,  unless 
otherwise  provided  by  the  Special 
Provisions. 

Prevented  planting  guarantee — The 
prevented  planting  guarantee  for  such 
acreage  will  be  the  selected  percentage 
of  the  per-acre  revenue  guarantee  for 
timely  planted  acres. 

Projected  harvest  price — The  price 
used  to  determine  expected  per-acre 
revenue.  The  projected  harvest  price  is 
the  simple  average  of  the  final  daily 
settlement  prices  in  February  for  the 
CBOT  October  soybean  oil  futures 
contract  divided  by  two,  then  subtract 
one.  The  projected  harvest  price  will  be 
released  on  or  before  March  5  of  the 
current  crop  year. 


2.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date. 

3.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  March  15. 

4.  Annual  Premium 

In  addition  to  the  provisions  of 
section  8  of  the  Basic  Provisions,  yoiu 
per-acre  premium  on  a  unit  is 
determined  using  the  premium 
calculator.  Yoiu^  per-acre  premiums  will 
differ  by  crop  and  unit  structure. 

(a)  Basic  unit:  The  annual  premium 
for  a  basic  unit  equals  the  per-acre 
premium,  times  the  number  of  insured 
acres  in  the  unit,  times  your  share. 

(b)  Optional  unit:  The  annual 
premiiun  for  an  optional  unit  equals  the 
per-acre  premium  times  an  optional  unit 
surcharge  factor,  times  the  number  of 
insured  acres  in  the  optional  unit,  times 
your  share.  The  optional  surcharge 
factor  is  1.10. 

(c)  Enterprise  unit:  The  per-acre 
premium  decreases  as  the  number  of 
legally  defined  sections  on  which  you 
have  insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  annual 
premium  for  an  enterprise  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share. 

(d)  Whole-farm  unit:  The  annual 
premium  for  a  whole-farm  unit  equals 
the  per-acre  premium,  times  the  number 
of  insured  acres  in  the  unit,  times  your 
share.  The  insured  per-acre  premium 
decreases  as  the  number  of  legally 
defined  sections  on  which  you  have 
insured  acreage  increases  up  to  a 
maximum  of  10  sections.  The  per-acre 
premium  also  depends  on  the 
proportion  of  insured  crop  acres  on  the 
unit.  For  example,  if  the  unit  contains 
sunflowers,  soybeans,  and  wheat,  the 
per-acre  premium  will  depend  on  the 
ratio  of  sunflower  to  soybean  insured 
acres,  the  ratio  of  sunflower  to  wheat 
insured  acres,  and  the  ratio  of  soybean 
to  wheat  insured  acres. 

5.  Insured  Crop 

In  accordance  with  section  9  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  oil  and  non-oil  type 
sunflowers  in  the  county  for  which  a 
premium  rate  is  provided  by  the 
premium  calculator: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as 
sunflower  seed;  and 

(c)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 
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(1)  Interplanted  with  another  crop;  or 

(2)  Planted  into  an  established  grass 
or  legume. 

6.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions: 

(a)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions;  eind 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date, 
to  the  extent  that  a  majority  of 
producers  in  the  area  would  not 
normally  further  care  for  the  crop,  must 
be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant. 

7.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  the 
calendar  date  for  the  end  of  the 
insurance  period  is  November  30, 
immediately  following  planting. 

8.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period  that  results 
in  an  unavoidable  loss  of  revenue. 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  applicatiqn 
of  disease  control  measures; 

(e)  Wildlife: 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failvire  of  the  irrigation  water 
supply  if  due  to  a  cause  of  loss 
conteuned  in  sections  8(a)  through  (g) 
occurring  within  the  insurance  period; 
or 

(i)  A  decline  in  the  fall  harvest  price 
below  the  projected  harvest  price. 

9.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provisions: 

(!)  A  replanting  payment  for 
sunflowers  is  allowed  if  the  sunflowers 
are  damaged  by  an  insurable  cause  of  ^' 
loss  to  the  extent  that  the  remaining 
stand  will  not  produce  at  least  90 
percent  of  the  per-acre  revenue 
guarantee  for  the  acreage  and  it  is 
practical  to  replant.  The  projected 
harvest  price  is  used  to  determine  if  90 
percent  of  the  per-acre  revenue 
guarantee  can  be  achieved. 

(2)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be 
your  insured  share  multiplied  by  the 
lesser  of  20  percent  of  the  per-acre 


revenue  guarantee  based  on  the 
projected  harvest  price  or  an  amount 
equal  to  175  pounds  of  seed  multiplied 
by  the  projected  harvest  price. 

(b)  When  sunflowers  are  replanted 
using  a  practice  that  is  iminsurable  as 
an  original  planting,  the  per-acre 
revenue  guarantee  based  on  the 
projected  harvest  price,  will  be  reduced 
by  the  amount  of  the  replanting 
payment  which  is  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

(c)  The  per-acre  revenue  guarantee 
and  premium  for  acreage  replanted  to  a 
different  insurable  type  will  be  based  on 
the  replanted  type  and  will  be 
calculated  in  accordance  with  sections  4 
and  8  of  the  Basic  Provisions  and 
section  4  of  these  Crop  Provisions. 

10.  Duties  In  The  Event  of  Damage  or 
Loss 

In  accordance  with  your  duties  under 
section  15  of  the  Basic  Provisions,  if  you 
initially  discover  damage  to  the 
sunflowers  within  15  days  of,  or  diuing 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  sunflowers 
for  oiu  inspection.  The  samples  must  be 
at  least  10  feet  wide  and  extend  the 
entire  length  of  each  field  in  the  unit, 
and  must  not  be  harvested  or  destroyed 
until  the  earlier  of  our  inspection  or  15 
days  after  harvest  of  the  balance  of  the 
unit  is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  imable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  units,  we  will 
allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability 
on  the  harvested  acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procediu-es: 

(1)  Basic  and  Optional  units:  We  will 
settle  your  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insiu-ed 
acres  in  the  unit; 

(ii)  Multiplying  the  fall  harvest  price 
by  the  production  to  count  for  each  unit 
(see  sections  11(c)  through  (e)); 

(iii)  Subtracting  the  result  of  section 
llCb)(l)(ii)  from  the  result  of  section 
ll(b)(l)(i);  and 

(iv)  Multiplying  the  results  of  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll{b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 


that  result  will  be  paid  to  you.  If  the 
result  of  section  ll(b)(l)(iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
peiid. 

(2)  Enterprise  imits:  We  will  settle 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  by  the  number  of  insured 
acres  in  the  enterprise  unit; 

(ii)  Multiplying  the  applicable  fall 
harvest  price  by  the  production  to  coimt 
for  the  enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
U(b)(2)(ii)  from  the  result  of  section 
ll(b)(2)(i);  and 

(iv)  Multiplying  the  result  in  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  imits:  We  will  settle 
your  claim  on  a  whole-farm  unit  by: 

(i)  Multiplying  the  per-acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll(b)(3)(i); 

(iii)  Multiplying  the  applicable  fall 
harvest  price  for  each  crop  by  the 
production  to  count  for  each  crop; 

(iv)  Totaling  the  results  of  section 
ll(b)(3)(iii): 

(v)  Subtracting  the  result  of  section 
ll(b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);and 

(vi)  Multiplying  the  result  of  section 
ll(b)(3)(v)  by  your  share. 

If  the  result  of  section  ll(b)(2)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  without 
our  consent; 

(C)That  is  damaged  solely  by 
uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quality  deficiencies  and 
excess  moistiire  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
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such  agreemen  ,  the  insurance  period 
for  that  acreage  will  end  when  you  put 
the  acreage  to  a  nother  use  or  abandon 
the  crop.  If  agn  ement  on  the  appraised 
amount  of  proc  uction  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  cro  ),  we  may  give  you 
consent  to  put '  he  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficic  nt  care  for, 
representative  !  amples  of  the  crop  in 
locations  accep  table  to  us  (The  amount 
of  production  ti »  count  for  such  acreage 
will  be  based  oi  i  the  harvested  , 
production  or  a  apraisals  from  the 
samples  at  the  lime  harvest  should  have 
occiured.  If  yoi  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  niade  prior  to  giving  you 
consent  to  put  me  acreage  to  another 
use  will  be  use(  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  ele(  :t  to  continue  to  care  for 
the  crop,  the  an  lount  of  production  to 
count  for  the  ac  reage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  da  nage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insiu-able  acrea  ;e. 

(d)  Mature  su  aflower  seed  may  be 
adjusted  for  exc  ess  moistiu-e  and  quality 
deficiencies.  If  noisture  adjustment  is 
applicable,  it  w  11  be  made  prior  to  any 
adjustment  for  (  uality. 

(1)  Productio  i  will  be  reduced  by  0.12 
percent  for  eacl  0.1  percentage  point  of 


moistiire  in  excess  of  10  percent.  We 
may  obtciin  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality  result  in 

(A)  Oil  type  sunflower  seed  not 
meeting  the  grade  requirements  for  U.S. 
No.  2  (grades  U.S.  sample  grade) 
because  of  test  weight,  kernel  damage 
(excluding  heat  damage),  or  a  musty, 
sour  or  commercially  objectionable 
foreign  odor;  or 

(B)  Non-oil  type  sunflower  seed 
having  a  test  weight  below  22  pounds 
per  bushel  or  kernel  damage  (excluding 
heat  damage)  in  excess  of  five  percent 
(5%)  or  a  musty,  sour  or  commercially 
objectionable  foreign  odor;  or 

(ii)  Substances  or  conditions  arij 
present  that  are  identified  by  the  Food 
and  Drug  Administration  or  other  public 
health  organizations  of  the  United  States 
as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insiu-ance  is  provided 
under  these  crop  provisions  and  which 
occurs  within  the  insurance  period; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 


(iii)  The  samples  are  analyzed  by  a 
grader  licensed  to  grade  sunflower  seed 
under  the  authority  of  the  United  States 
Grain  Standards  Act  or  the  United 
States  Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health.  Test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster. 

(4)  Sunflower  production  eligible  for 
quality  adjustment,  as  specified  in 
sections  11(d)(2)  and  (3),  will  be 
reduced  by  the  quality  adjustment  factor 
contained  in  the  Special  Provisions. 

(e)  Any  production  harvested  from 
plants  growing  in  the  sunflowers  may  be 
counted  as  sunflower  seed  on  a  weight 
basis. 

12.  Prevented  Planting 

Your  prevented  planting  coverage  will 
be  60  percent  of  your  per-acre  revenue 
guarantee  for  timely  planted  acreage. 
You  may  increase  your  prevented 
planting  coverage  to  a  level  specified  in 
the  actuarial  documents  by  paying  an 
additional  premium. 

Signed  in  Washington,  DC,  on  December 
28,  1999. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  00-533  Filed  I-IO-OO;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  201 

[No.  LS-94-012] 
RIN  0581-AB55 

Amendments  ip  Regulations  Under  the 
Federal  Seed  Act 

AGENCY:  Agricijltiual  Marketing  Service, 

USDA. 

action:  Final  Hile. 


summary:  The  Kgricultural  Marketing 
Service  (AMS)  is  revising  the  Federal 
Seed  Act  (FSA  regulations.  The  rule 
designates  seec  s  of  species  listed  in  the 
Federal  Noxioi  s  Weed  Act  (FNWA), 
except  for  the  C'uscuta  species  as, 
noxious  and  pr  ahibits  the  shipment  of 
agricultural  ani  vegetable  seeds 
containing  thei  i,  adds  two  kinds  to  the 
list  of  those  sul  ject  to  the  FSA,  updates 
the  seed  testing  regulations,  updates  the 
seed  certificatii  »n  regulations,  and 
minor  errors.  The 
I  eeds  are  being  added  to 
help  prevent  tti  e  spread  of  these  highly 
destructive  wei  ids.  Adding  two  kinds, 

and  flatpea,  make  them 
subject  to  the  s  une  truthful  labeling 
requirements  a  >  other  seeds  moving  in 
interstate  comi  lerce.  Updating  the  seed 
testing  and  see  1  certification  regulations 
incorporates  th  b  latest  in  seed  testing 
and  seed  certif  cation  knowledge  and 
prevents  poten  ial  conflicts  with  State 
regulations 

EFFECTIVE  DATEJ  Effective  February  10, 
2000  except  foi  §  201.16(b)  which  is 
effective  Janua  y  1 1 ,  2001 . 
FOR  FURTHER  IN  -ORMATION  CONTACT: 
Richard  C.  Pay  le.  Chief,  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 


corrects  severa 
noxious-weed 


Room  209.  Bui 


Telephone  (30 

504-5454. 

SUPPLEMENTARV 


Executive  Ord<  r  12866 


This  final  ru 
be  "not  signifidant 
Executive  Ord(  r 
has  not  been  rejviewed 
Management 


Executive  Ordi  t 

The  final  nil ; 
under  Executive 
Justice  Reform 
have  a  retroactive 
not  preempt  ar  y 
regulations,  or 
present  an  irre(:onci 
this  rule. 


ding  306,  BARC-E., 


Beltsville,  Maryland  20705-2325 


)  504-9430.  FAX  (301) 


INFORMATION: 


e  has  been  determined  to 
for  purposes  of 
12866,  and  therefore, 
bv  the  Office  of 
Budget  (OMB). 


and 


12988 

has  been  reviewed 
Order  12988,  Civil 
It  is  not  intended  to 
effect.  The  rule  will 
State  or  local  laws, 
aolicies  unless  they 
liable  conflict  with 


There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  judicial  challenge  to  the  provision  of 
this  rule. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

The  Administrator,  AMS,  has  certified 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act.  Many 
small  entities  ship  seed  in  interstate 
commerce.  There  are  about  3,000 
interstate  shippers.  We  estimate  that 
about  ninety  percent  of  the  interstate 
shippers  are  small  entities.  However,  all 
shippers  including  small  entities, 
usually  package  and  label  seed  to 
comply  wath  both  the  FSA  and  State 
seed  laws.  The  testing  requirements  of 
the  State  laws  are  similar  to  those  of  the 
FSA.  Therefore,  a  single  test  can  give 
information  to  comply  with  both  State 
seed  laws  and  the  FSA.  Changes  to  the 
seed  testing  and  seed  certification 
regulations  will  reconcile  State  and 
Federal  seed  testing  and  seed 
certification  procedures.  Using  similar 
testing  procedures  reduces  the  burden 
on  small  entities  shipping  seed  in 
interstate  commerce  because  a  test  used 
for  interstate  commerce  could  also  be 
used  in  intrastate  commerce.  Adding  a 
list  of  seeds  that  are  noxious  in  seed 
shipped  in  interstate  commerce  will  add 
some  costs  for  seed  testing.  We  estimate 
that  the  total  cost  to  the  industry  for 
testing  and  labeling  will  be 
approximately  $7,500.  {(Assuming  a 
$26.00  per  hour  service  testing  fee 
(based  on  a  recent  survey  by  the  New 
York  State  Seed  Laboratory)  and  285 
hours  in  connection  with  testing  and 
labeling.))  In  the  proposal,  we  estimated 
that  the  total  cost  to  the  industry  for 
testing  and  labeling  would  be 
approximately  $12,000.  That  estimate 
assumed  a  $40.40  service  testing  fee 
(7  CFR  part  75)  for  AMS  and  285  hours 
in  coimection  with  testing  and  labeling. 
However,  if  we  take  into  account  an 
average  of  seed  testing  laboratory  fees  as 
reflected  in  the  recent  survey,  the 
overall  cost  would  be  less.  The  survey, 
as  conducted  by  the  New  York  State 
Seed  Laboratory,  was  a  sampling  of 
conunercial.  State,  Federal,  and 
university  laboratories.  The  added  cost 
will  be  small  because  all  seed  must  be 
examined  for  noxious-weed  seed  to 
comply  with  other  sections  of  the  FSA 
as  well  as  state  laws.  The  FSA  requires 
that  seed  shipped  in  interstate 
commerce  comply  with  the  noxious- 
weed  seed  requirements  of  that  State 
into  which  the  seed  is  shipped. 
Therefore,  emy  examination  for  the  weed 
seeds  being  added  will  be  done  when 


the  seed  is  examined  for  State  noxious- 
weed  seeds. 

Also,  much  of  the  seed  handled  by 
small  entities  is  already  tested  by  their 
suppliers.  There  will  be  no  effect  on  the 
competitive  position  of  small  entities  in 
relation  to  larger  entities  since  both 
would  have  to  comply  with  the  same 
regulations. 

We  estimate  a  small  increase  to  the 
previously  approved  information 
collection  requirements  of  the  FSA 
regulations.  When  seed  is  tested,  the  test 
made  for  the  added  noxious-weed  seeds 
will  be  made  concurrently  with  the  test 
to  determine  compliance  with  the  FSA 
requirements  that  seed  is  labeled  to 
comply  with  the  noxious-weed  seed 
laws  and  regulations  of  the  state  into 
which  the  seed  is  being  shipped.  We 
estimate  that  the  additional  time 
required  for  testing  will  average  no  more 
than  five  minutes  per  test  and  that  about 
one  fourth  of  all  shipments  will  be 
tested.  Therefore,  the  time  for  testing 
and  labeling  seed  previously  estimated 
at  2.5  hours  per  response  will  be  2.52 
hours  per  response  increasing  the  total 
burden  by  285  hours. 

Title:  Federal  Seed  Act  Program. 

OMB  Number:  0581-0026. 

Expiration  Date  of  Approval:  July  30, 
2001. 

Type  of  Request:  Revision  of  currently 
approved  information  collection. 

Abstract:  This  information  collection 
is  necessary  for  the  conduct  of  the  FSA 
program  with  respect  to  certain  testing, 
labeling,  and  recordkeeping 
requirements  of  agricultural  and 
vegetable  seeds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.08  hours  per 
response. 

Respondents:  Interstate  shippers  seed. 

Estimated  Number  of  Respondents: 
3,208. 

Estimated  Number  of  Responses  per 
Respondent:  5.56. 

Estimated  Total  Annual  Burden  on 
Respondents:  37,078. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  this  final  rule 
were  submitted  to  OMB  for  approval. 
The  information  collection  requirements 
have  been  approved  by  OMB  and 
assigned  OMB  number  0581-0026. 

Background 

The  FSA,  Title  II  (7  U.S.C.  1571-1575) 
regulates  agricultural  and  vegetable 
planting  seed  in  interstate  commerce. 
Agricultural  and  vegetable  seeds 
shipped  in  interstate  commerce  must  be 
labeled  with  certain  quality  information. 
The  labeling  information  and  any 
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advertisements  pertaining  to  the  seed 
must  be  truthful.  Also,  the  FSA 
prohibits  the  shipment  of  agricultural 
seeds  containing  noxious-weed  seeds 
that  are  not  labeled  according  to,  or 
exceed  the  allowable  rate  established  by 
state  law. 

Summary  of  Public  Comment 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (63 
FR  55964)  on  October  20,  1998. 
Interested  persons  were  invited  to 
submit  comments  until  December  21, 

1998.  A  hearing  on  the  proposed  rule 
was  held  in  Washington,  DC  on 
December  2, 1998.  At  that  time 
interested  parties  were  given  an 
opportunity  to  present  views  concerning 
the  proposal.  No  one  commented  at  the 
hearing.  A  document  extending  the 
comment  period  for  the  proposed  rule 
was  published  in  the  Federal  Register 
on  December  24,  1998.  Comments  were 
to  be  received  on  or  before  February  4, 

1999.  Six  written  comments  were 
received. 

Noxious-Weed  Seeds  v 

We  received  four  comments 
concerning  adding  the  weed  species  in 
the  FNWA  of  1974  (7  U.S.C.  2801  ef 
seq.)  as  noxious-weed  seeds  under  the 
FSA  by  revising  §  201.16.  Two 
commenters  supported  this  action.  One 
commenter  stated  that  including 
Cuscuta  species  as  noxious-weed  seeds 
in  the  FSA  could  lead  to  seed  shipments 
containing  small  amounts  of  seeds  of 
Cuscuta  spp.  already  established  in  the 
United  States  to  be  in  violation  of  the 
FSA  even  though  the  seed  shipments 
were  in  compliance  with  State  seed 
laws.  This  comment  is  relevant  because 
seeds  of  most  Cuscuta  species  are 
indistinguishable  and  therefore  it  would 
be  rarely  possible  to  determine  if  a 
dodder  seed  is  from  a  Cuscuta  species 
listed  in  the  FNWA  or  from  a  Cuscuta 
species  already  established  in  the 
United  States.  Since  the  Department 
determined  that  forty-five  of  forty-nine 
states  that  list  Cuscuta  spp.  as  noxious 
weeds  allow  more  seeds  than  the 
proposed  tolerance  of  two, 
§§  201.16(b)(2)  and  201.16(c)  in  the 
proposed  rule  were  removed  from  the 
final  rule. 

One  commenter  suggested  that  seeds 
of  species  listed  in  the  FNWA  should 
not  be  added  to  the  FSA  as  noxious- 
weed  seeds  until  risk  assessments  and 
questions  of  agricultural,  economic,  and 
scientific  merit  of  each  species  are 
addressed.  The  species  listed  as  noxious 
weeds  in  the  FNWA  were  studied, 
evaluated,  and  approved  for  addition  to 
the  FNWA  by  a  USDA  formed 
committee  (Technical  Committee  to 


Evaluate  Noxious  Weeds)  designated  for 
that  piu-pose.  Before  noxious  weeds 
were  added  to  the  FNWA,  it  was 
demonstrated  that  they  constituted  a 
serious  threat  to  the  United  States  and 
were  of  foreign  origin  and  did  not  occur 
in  the  United  States  or  more  than  a  few 
states.  Further,  an  Executive  Order  on 
Invasive  Species,  dated  Februarv  3, 
1999,  (64  FR  6183)  cites  the  FNWA  of 
1974  as  amended  and  other  laws  and 
pertinent  statutes,  for  the  purpose  of 
preventing  the  introduction  of  invasive 
species  and  providing  for  their  control. 
By  recognizing  the  Federally  listed 
noxious  weeds  under  the  FNWA  as 
noxious  in  the  FSA,  both  the  States  and 
AMS  can  take  action  to  prevent  their 
spread  on  those  rare  occasions  that  they 
are  found  in  planting  seed.  Also,  the 
economic  impact  of  this  rule  has  been 
reviewed,  as  appropriate,  under 
Executive  Order  12866  and  the. 
Regulatory  Flexibility  Act  as  previously 
discussed".  Therefore',  §  201.16(b)(1)  of 
the  proposed  rule  has  been  combined 
with  §  201.16(b)  in  the  final  rule. 

A  commenter  was  critical  of 
§  201.16(b)(1)  of  the  proposed  rule 
because  no  tolerances  would  be  applied 
to  seeds  of  weed  species  listed  under 
the  FNWA  when  found  in  noxious-weed 
seed  inspections.  The  commenter 
correctly  pointed  out  that  the  seed 
industry  is  accustomed  to  tolerances 
being  applied  to  seed  that  is  shipped 
interstate  and  inspected  by  regulatory 
officials.  However,  because  these 
noxious-weeds  are  highly  destructive 
and  the  objective  is  to  prevent  their 
introduction  and  spread,  we  believe  that 
a  tolerance  should  not  be  applied  to 
seeds  of  noxious  weeds  listed  under  the 
FNWA.  Therefore,  §  201.16(b)  of  the 
final  rule  was  not  revised  to  provide  for 
the  application  of  tolerances.    ' 

One  commenter  questioned  whether 
individual  State  noxious-weed  seed 
regulations  or  the  proposed  FSA 
regulations,  as  they  pertain  to  Cuscuta 
species,  would  take  precedence.  This 
potential  conflict  between  State  and 
FSA  regulations  was  resolved  by 
deleting  §§  201.16(b)(2)  and  201.16(c) 
from  the  final  rule. 

One  commenter  expressed  concern 
that  adding  the  weed  species  listed  in 
the  FNWA  as  noxious  weeds  to  the  FSA* 
would  not  prevent  seeds  of  these  weed 
species  from  being  sold  as  ornamentals. 
Seeds  of  these  weed  species  would  be 
considered  noxious  weeds  only  when 
they  are  foimd  in  the  kinds  listed  as 
"agricultural  seeds"  in  §  201.1(h)  or  as 
"vegetable  seeds"  in  §201.1(i). 
However,  a  permit  must  be  received 
from  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  before  seeds 
of  weed  species  listed  in  the  FNWA  can 


be  moved  interstate.  The  commenter 
also  stated  that  an  improved  variety  of 
Pennisetum  clandestinum,  a  species 
listed  in  the  FNWA,  has  been  grown  for 
commercial  purposes.  APHIS  has  issued 
permits  for  the  exportation  of  seeds  of 
Pennisetum  clandestinum,  and  as 
described  previously  in  this  docket,  an 
APHIS  permit  would  also  be  required 
for  domestic  sales. 

One  commenter  urged  the  Department 
to  provide  additional  time  for  comments 
on  adding  the  species  listed  in  the 
FNWA  to  the  FSA  regulations.  The 
Department  feels  that  sufficient  time  has 
been  provided  for  comment  since  the 
original  60  day  comment  period  was 
extended  for  an  additional  45  days.  The 
concerns  expressed  by  one  commenter 
about  the  impact  of  adding  the  species 
listed  in  the  FNWA  to  the  FSA 
regulations  are  addressed  in  piior 
analysis  in  the  docket. 

A  commenter  suggested  that  a 
significant  amount  of  time  should 
elapse  before  §  201.16(b)  of  the  final  rule 
becomes  effective,  so  that  seed  suppliers 
may  ensure  that  their  businesses  are  in 
compliance  and  seed  already  packaged 
and  labeled  can  be  distributed.  Taking 
into  account  this  conunent,  we  are 
establishing  an  effective  date  for 
§  201.16(b)  of  one  year  after  the  final 
rule  is  published  in  the  Federal 
Register. 

The  Department  proposed  that  the 
scientific  names  for  noxious-weed  seeds 
for  the  District  of  Columbia  in  §201.17 
be  updated  to  names  currently 
recognized  by  the  scientific  community. 
No  comments  were  received, 
consequently  the  changes  in  this  section 
are  incorporated  into  the  final  rule  as 
they  were  proposed. 

Additional  Kinds,  Names 

The  Department  proposed  to  add 
creeping  foxtail  and  flatpea  to  the  list  of 
agricultural  seeds  subject  to  the  FSA.  No 
comments  were  received,  consequently 
these  additions  to  §  201.2(h)  and 
§  201.46,  Table  1  were  incorporated  into 
the  final  rule  as  they  were  proposed. 

The  Department  proposed  to  define 
"Canola"  and  allow  the  use  of  "Canola" 
as  a  synonym  for  varieties  of  four  kinds 
of  rape  seed  when  the  seed  is  low  in 
erucic  acid  and  glucosinolates.  Two 
commenters  opposed  allowing  the  use 
of  "Canola"  as  proposed.  Further 
investigation  determined  that  the 
amounts  of  seed  designated  for  the 
purity  test  and  noxious-weed  seed 
examination  and  germination  test 
conditions  are  not  the  same  in  the  FSA 
for  the  four  kinds  for  which  the 
synonym  "Canola"  was  proposed.  The 
Department  determined  that  seed 
labeled  "Canola"  could  not  be  tested 
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proposed  rule  are  incorporated  in  the 
final  rule. 

Corrections 

No  comments  on  the  proposals  to 
correct  several  punctuation  and  other 
errors  in  §201.2,  §  201.47a,  §201.56-5. 
§  201.56-6,  §  201.76  were  received, 
consequently  the  changes  in  these 
sections  are  incorporated  in  the  final 
rule  as  they  were  proposed. 

List  of  Subjects  in  7  CFR  Part  201 

"Advertising,  Agricultural 
commodities.  Imports,  Labeling. 
Reporting  and  recordkeeping 
requirements.  Seeds,  Vegetables, 

For  reason  set  forth  in  the  preamble. 
7  CFR  Part  201  be  amended  as  follows: 

PART  201— FEDERAL  SEED  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  201 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1592. 

2.  Section  201.2  is  amended  as 
follows: 

A.  In  paragraph  (h).  remove  the  period 
at  the  end  of  the  term  "Bluestem, 
yellow — Bothriochloa  ischaemum  (L.) 
Keng": 

B.  In  paragraph  (h),  remove  the  term 
'Meadow  foxtail — Alopecurus  pratensis 

L."; 

C.  In  paragraph  (c).  add  a  period  at  the 
end  of  the  term  "Smilo — Piptatherum 
miliaceum  (L.)  Coss"; 

D.  In  paragraph  (h),  add  new  terms  in 
alphabetical  order; 

E.  In  paragraph  (i),  add  new  terms  in 
alphabetical  order.  The  additions  read 
as  follows: 

§201.2    Terms  defined. 

***** 

(h)  *  *  * 

Flatpea — Lathynis  sylvestris  L. 

***** 

Foxtail,  creeping — Alopecurus 
amndinaceus  Poir. 
Foxtail,  meadow — Alopecurus  pratensis  L. 

***** 

(i)*   *   * 

Favabean  (see  Broadbeanj 
***** 

Soulhernpea  (sec  Cowpea) 
***** 

3.  Section  201.16  is  revised  to  read  as 
follows: 

§201.16    Noxious-weed  seeds. 

(a)  Except  for  those  kinds  of  noxious- 
weed  seeds  shown  in  paragraph  (b)  of 
this  section,  the  names  of  the  kinds  of 
noxious-weed  seeds  and  the  rate  of 
occurrence  of  each  shall  be  expressed  in 
the  label  in  accordance  with,  and  the 


rate  of  occurrence  shall  not  exceed  the 
rate  permitted  by,  the  law  and 
regulations  of  the  state  into  which  the 
seed  is  offered  for  transportation  or  is 
transported.  If  in  the  course  of  such 
transportation,  or  thereafter,  the  seed  is 
diverted  to  another  State  of  destination, 
the  person  or  persons  responsible  for 
such  diversion  shall  cause  the  seed  to  be 
relabeled  with  respect  to  the  noxious- 
weed  seed  content,  if  necessary  to 
conform  to  the  laws  and  regulations  of 
the  State  into  which  the  seed  is 
diverted. 

(b)  Seeds  or  bulblets  of  the  following 
plants  shall  be  considered  noxious- 
weed  seeds  in  agricultural  and  vegetable 
seeds  transported  or  delivered  for 
transportation  in  interstate  commerce 
(including  Puerto  Rico,  Guam,  and  the 
District  of  Columbia).  Agricultural  or 
vegetable  seed  containing  seeds  or 
bulblets  of  these  kinds  shall  not  be 
transported  or  delivered  for 
transportation  in  interstate  commerce. 
Noxious-weed  seeds  include  the 
following  species  on  which  no  tolerance 
will  be  applied: 

Aeginetia  spp. 

Agerntina  adenophora  (Spreng.)  King  and 

H.E.  Robins. 
Aleclra  spp. 

Alternunthera  sessilis  (L.)  DC. 
Asphodelus  fistulosus  L. 
Avena  stehlis  L.  (including  Avena 

ludoviciana  Dur.) 
Azolla  pinnata  R.  Br. 
Borrerin  alata  (Aubl.)  DC. 
Carthamus  oxyacantha  M.  Bieb. 
Chrysopogon  aciculatus  (Retz.)  Trin. 
Commelina  henghalensis  L. 
Cnipina  vulgaris  Cass. 
Digitaria  abyssinica  Stapf.(=D.  scalarum 

(Sr.hweinf.)  Chiov.) 
Digitaria  velutina  (Forsk.)  Beauv. 
Drymaria  arenarioides  Roem.  and  Schult. 
Eichornia  azurea  (Sw.)  Kunth 
Emex  australis  Steinh. 
Emex  spinosa  (L.)  Campd. 
Oalega  officinalis  L. 
Heracleuni  mantegazzianum  Sommier  & 

Levier 
Hydrilla  verticillata  (L.  f.)  Royle 
Hvgrophila  polysperma  T.  Anders. 
Imperata  brasiliensis  Trin. 
Imperata  cylindrica  (L.)  Raeusch. 
Ipomoea  aquatica  Forsk. 
Ipomoea  triloba  L. 
Ischaemum  rugosum  Salisb. 
Lagarosiphon  major  (Ridley)  Moss 
Leptochloa  chinensis  (L.)  Nees 
Limnophila  sessiliflora  (Vahl)  Blume 
Lycium  ferocissimum  Miers 
Melaleuca  quinquenervia  (Cav.)  Blake 
Melastoma  malabathrirum  L. 
Mikania  cordata  (Biirm.  f.)  B.L.  Robins. 
Mikania  micrantha  H.B.K. 
Mimosa  invisa  Mart. 
Mimosa  pigra  L.  var.  pigra 
Monoclioria  hastata  (L.)  Sloms-Laub. 
Monocharia  vaginalis  (Burm.  f.)  K.B.  Presl 
\assella  trichotoma  (Nees)  Arechavaieta 
Upuntia  aurantiaca  Lindl. 
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Orobanche  spp. 

Oryza  longistaminata  A.  Cheval.  and  Roehr. 

Oryza  punctata  Steud. 

Oryza  rufipogon  Griff. 

Ottelia  alismoides  (L.)  Pers. 

Paspalum  scrobiculatum  L. 

Pennisetum  clandestinum  Chiov. 

Pennisetum  macrourum  Trin. 

Pennisetum  pedicellatum  Trin. 

Pennisetum  polystachion  (L.)  Schult. 

Prosopis  alapataco  R.A.  Philippi 

Prosopis  argentina  Burkart 

Prosopis  articulata  S.  Watson 

Prosopis  burkartii  Munoz 

Prosopis  caldenia  Burkart 

Prosopis  calingastana  Burkart 

Prosopis  campestris  Griseb. 

Prosopis  castellanosii  Burkart 

Prosopis  denudans  Benth. 

Prosopis  elata  (Burkart)  Burkart 

Prosopis  farcta  (Russell)  Macbride 

Prosopis  ferox  Griseb. 

Prosopis  fiebrigii  Harms 

Prosopis  hassleri  Harms 

Prosopis  humilis  Hook,  and  Am. 

Prosopis  kuntzei  Harms 

Prosopis  pallida  (VVilld.)  H.B.K. 

Prosopis  palmeri  S.  Watson 

Prosopis  reptans  Benth.  var.  reptans 

Prosopis  rojasiana  Burkart 

Prosopis  niizlealii  Burkart 

Prosopis  ruscifolia  Griseb. 

Prosopis  sericantha  Hook,  and  Am. 


Prosopis  strombulifera  (Lam.)  Benth. 
Prosopis  torquata  (Lagasca)  DC. 
Bottboellia  cochinchinensis  (Lour.)  Claylon 

(=/?.  exaltata  (L)  L.f.) 
Rubus  fruticosus  L.  (complex) 
Rubus  moluccanus  L. 
Sacchariim  spontaneum  L. 
Sagittaria  sagittifolia  L. 
Salsola  vermiculata  L. 
Salvinia  auriculata  Aubl. 
Salvinia  biloba  Raddi 
Salvinia  herzogii  de  la  Sota 
Salvinia  molesta  D.S.  Mitchell 
Setaria  pallide-fusca  (Schumach.)  Stapf  and 

Hubb. 
Solanum  torvum  Svv. 
Solanum  viarum  Dunal 
Sparaganium  erectum  L. 
Striga  spp. 

Tridax  procumbens  L. 
Urochloa  panicoides  Beauv. 

4.  Section  201.17  is  revised  to  read  as 
follows: 

§201.17    Noxious-weed  seeds  in  the 
District  of  Columbia. 

(a)  Noxious-weed  seeds  in  the  District 
of  Columbia  are:  Quackgrass  [Elytrigia 
repens),  Canada  thistle  (Cirsium 
arvense),  field  bindweed  [Convolvulus 
arvensis],  bermudagrass  (Cyuodon 

Table  1  .—Weight  of  Working  Sample 


dactylon),  giant  bermudagrass  {Cynodon 
dactylon  var.  aridus),  annual  bluegrass 
(Poa  annua),  and  wild  garlic  or  wild 
onion  [Allium  canadense  or  Allium 
vineale).  The  name  and  number  per 
pound  of  each  kind  of  such  noxious- 
weed  seeds  present  shall  be  stated  on 
the  label. 

(b)  [Reserved] 

5.  hi  §  201.46,  paragraph  (d)(2)(iii)  is 
revised  and  Table  1  is  amended  under 
Agricultural  Seed  by  removing  the  entry 
"Meadow  foxtail"  and  adding  new 
entries  "Flatpea",  "Foxtail,  creeping", 
and  "Foxtail,  meadow"  in  alphabetical 
order  to  read  as  follows: 

§  201 .46    Weight  of  working  sample. 

***** 

(d)*  *  * 

(2)  *   *   * 

(iii)  The  weight  of  the  working  sample 
shall  be  the  product  of  the  weight 
calculated  in  paragraph  (d)(2)(i)  of  this 
section  multiplied  by  100  percent, 
divided  by  100  percent  minus  the 
percentage  of  coating  material 
calculated  in  paragraph  (d)(2)(ii)  of  this 
section. 


Name  of  seed 


Minimum 

Minimum 

weight  for 

Approximate 

weight  for 

noxious-weed 

number  of 

purity  analysis 

seed 

seeds  per 

(grams) 

examination 
(grams) 

gram 

Agricultural  Seed 


Flatpea  

Foxtail,  creeping 
Foxtail,  meadow 


100 


1.5 
3 


500 


25 


15  1,736 

30  893 


6.  In  §  201.47,  paragraphs  (c)(3)  and 
(c)(4)  are  added  to  read  as  follows: 

§  201 .47    Separation. 

***** 

(c)  *  *  * 

(3)  When  rounding  off  the  calculated 
percentages  of  each  component  to  the 
second  decimal  place,  round  down  if 
the  third  decimal  place  is  4  or  less  and 
round  up  if  the  third  decimal  place  is 
5  or  more,  except  that  if  any  component 
is  determined  to  be  present  in  any 
amount  calculated  to  be  less  than  0.015 
percent,  then  that  component  shall  be 
reported  as  0.01  percent.  If  any 
component  is  not  found  in  the  purity 
analysis,  then  that  component  shall  be 
reported  as  0.00  percent 


(4)  The  total  percentage  of  all 
components  shall  be  100.00  percent.  If 
the  total  does  not  equal  100.00  percent 
(e.g.  99.99  percent  or  100.01  percent), 
then  add  to  or  subtract  from  the 
component  with  the  largest  value 
(usually  the  pure  seed  component). 


§201 .47a    [Amended] 

7.  Section  201.47a,  paragraph  (b)(4)(ii) 
is  amended  by  adding  the  word  "in" 
following  the  word  "intemodes". 

8.  hi  §  201.50,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and 
paragraph  (a)  is  revised  to  read  as 
follows: 


§201.50    Weed  seed. 

***** 

(a)  The  individual  seeds  are  to  be 
removed  from  fruiting  structures  such  as 
pods  and  heads.  The  seeds  are  classified 
as  weed  seed  and  the  remaining  fruiting 
structtires  classified  as  inert  matter. 


§201.51     [Amended] 

9.  In  §  201.51,  paragraph  {b)(9)  is 
removed. 

10.  In  §  201 .55,  the  table  in  paragraph 
(a)  is  revised  and  the  Explanatory  Note 
immediately  following  paragraph  (e)  is 
removed  and  a  Note  to  §  201.55  is  added 
to  read  as  follows: 
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§201.55    Retesta 

*         *         * 

Table  of  Ma> 

(a)*  *  * 
*        • 

iMUM  Tolerated  Ranges  Between  100-Seed  Replicates  for  Use  in  Connection  With  §201  .55(A) 

Average  percent  germinations 

Maximum  allowed 
between  replicates 

- 

• 

4 
replicates 

2 
replicates 

99    

I 

4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
38 
40 
41 
42 
43 

46 
47 
48 
48 
50 

5 
6 
7 
8 
9 
10 
10 
11 
11 
12 
12 
13 
13 
14 
14 
14 
15 
15 
15 
16 
16 
16 
17 
17 
17 
17 
17 
18 
18 
18 
18 
18 
18 
19 
19 
19 
19 
19 
19 
19 
19 
19 
19 
19 
20 
20 
20 
20 
20 

98 

97          

6 

96 

6 

95           

7 

94 

8 

93        

8 

92        

9 

91    

» 

90       

9 

89     

10 

88     

10 

87     

11 

86 

11 

85             

11 

84  

11 

83  

12 

82  

12 

81  

12 

80 

13 

79            

13 

78 

13 

77      

13 

76  

13 

75  

14 

74  

14 

73  

14 

72  

14 

71    

14 

70 

14 

69 

14 

68 

15 

67  

15 

66  

15 

65        

15 

64 

15 

63    

15 

62  

15 

61  

15 

60  

15 

59  

15 

58  

15 

57  

15 

56  

15 

55  

15 

54  : 

16 

53        

16 

52    

16 

51        

16 

*         *         * 

Note  to  §201.55 

tolerated  range,  i.o 
percentage  of  all  1 
given  test,  roundii 
nearest  whole  nun 
found  in  the  first  t 
When  the  differen 
lowest  replicates  f 
fXjrresponding  val 
replicates"  columi 
required.  Howevei 

*        * 

To  find  the  maximum 
npute  the  average 
)0  .seed  replicates  of  a 
g  off  the  result  to  the 
ber.  The  germination  is 
vo  columns  of  the  table. 
:es  between  highe.st  and 
o  not  exceed  the 
les  found  in  the  '4 
.  no  additional  testing  is 
if  the  differences  exceed 

the  values  in  the  "4  replicates"  column, 
retesting  is  necessary. 

§201.56-5    [Amended] 

11.  In  §  201.56-5,  paragraph  (e)(l)(i)  is 
amended  by  removing  "Hypegeal"  and 
adding  "Hypogeal"  in  its  place. 

§201.56-6    [Amended] 

12.  In  §201.56-6,  paragraph  (c)(2)(i) 
the  period  following  the  word 
"Cotyledons"  is  removed  and  a  colon  is 

added  in  its  place  and  paragraph 
(c)(2)(ii)  is  amended  by  removing  the 
period  following  "Epicotyl"  and  adding 
a  colon  in  its  place. 

13.  In  §  201.57,  a  sentence  is  added  at 
the  end  of  the  section  to  read  as  follows: 

§201.57    Hard  seeds. 

*   *   *  For  flatpea,  continue  the 
swollen  seed  in  test  for  14  days  when 
germinating  at  15-25°C  or  for  10  days 
when  germinating  at  20°C. 
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14.  Section  201.58  is  amended  as 
follows: 

A.  In  paragraph  (a)(7),  immediately 
following  the  words  "S  =  sand  or  soil" 
the  words  "where  soil  is  an  artificial 


planting  mix  of  shredded  peat  moss,  "Sunflower"  are  revised  and  "Flatpea", 

vermiculite,  and  perlite"  are  added;  and  "Foxtail,  creeping",  and  "Foxtail, 

B.  hi  Table  2,  under  Agricultural  meadow"  are  added  to  read  as  follows: 

Seed,  the  entry  "Meadow  foxtail"  is  §201.58    Substrata,  temperature,  duration 

removed,  the  entries  for  "Buffalograss",  of  test,  and  certain  other  specific  directions 

"Crambe",  "Crownvetch",  and  for  testing  for  germination  and  hard  seed. 


Table  2.— Germination  Requirements  for  Indicated  Kinds 


Name  of  seed 


Substrata 


Temperature 
(°C) 


First 

Final 

count 

count 

days 

days 

Additional  directions 


Specific  requirements 


Fresh  and  dormant  seed 


AGRICULTURAL  SEED 


Buffalograss: 

(Burs)  P.TB.TS 

(Caryopses) P 

Crambe T,B 

*  * 

Crownvetch  ,...  B,T,TB,S 

*  • 

Flatpea  T 

*  * 

Foxtail,  creeping P 

Foxtail,  meadow P 

Sunflower  T,B 


20-35 

7 
5 

14 
14 

Light;KNOi  

Prechill  at  5°  C  for  2 

20-35 

Light;KNO,. 

weeks;  See  §201 .57a 

* 

* 

* 

•                                                                • 

20;25 

4 

7 

KNO, 

• 

• 

* 

•                                                                • 

20 

7 

M4 

• 

* 

• 

•                                           .                    •               • 

15-25;20 

14 

128 

* 

« 

« 

•                                                                • 

15-30 
20-30 

7 

7 

21 
14 

Light;KN03. 
Light. 

» 

20 


1  Hard  seeds  may  be  present  (See  §  201 .57) 


§201.60    [Amended] 

15.  Section  201.60  is  amended  in 
paragraph  (a)(1)  by  removing  the  words 
"meadow  foxtail"  and  adding  in  their 
place  the  word  "foxtails". 

16.  hi  §  201.65,  the  text  preceding  the 
table  is  revised  and  the  heading  in  the 
first  column  of  the  table  is  revised  to 
read  as  follows: 


§201.65    Noxious-weed  seeds  in  Interstate 
commerce. 

Tolerances  for  rates  of  occurrence  of 
noxious-weed  seeds  shall  be  recognized 
and  shall  be  applied  to  the  number  of 
noxious-weed  seeds  found  by  analysis 
in  the  quantity  of  seed  specified  for 
noxious-weed  seed  determination  in 
§  201.46,  except  as  provided  in 
§  201.16(b).  Applicable  tolerances  are 
calculated  by  the  formula, 
Y=X+1+1.96VX,  where  X  is  the  number 
of  seeds  represented  by  the  label  or  test 


and  Y  is  the  maximum  number  within 
tolerance.  1  Some  tolerances  are  listed  in 
the  table.  The  number  found  as 
represented  by  the  label  or  test  (Column 
X)  will  be  considered  within  tolerance 
if  not  more  than  the  corresponding 
number  in  Column  Y  are  foiuid  by 
analysis  in  the  administration  of  the 
Act.  For  numbers  of  seeds  greater  than 
those  in  the  table  and  in  case  of 
additional  or  more  extensive  analyses,  a 
tolerance  based  on  a  degree  of  certainty 
of  5  percent  (P=0.05)  will  be  recognized. 


Number  represented  by  the  label  or  test 
(X) 


17.  In  §  201.74,  paragraph  (a)  is 
revised  to  read  as  follows: 


§201.74 
seed. 


Lat>ellng  all  classes  of  certified 


(a)  All  classes  of  certified  seed  when 
offered  for  sale  shall  have  an  official 
certification  label  affixed  to  each 


container  clearly  identifying  the 
certifying  agency,  the  lot  number  or 
other  identification,  the  variety  name  (if 
certified  as  to  variety),  and  the  kind  and 
class  of  seed.  Except  that  for  seed 


'  Rates  per  pound  or  ounce  must  be  converted  to 
the  equivalent  numlier  of  seeds  found  in  §  201.46, 


Table  1,  Minimum  weight  for  noxious-weed  seed 
examination  (grams). 
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seed 


mixtures  and 
pounds  or  less, 
need  not  bear  t 
kind  and  variet  i 
provided  the 
and  variety  is 
label. 


in  containers  of  5 
the  certification  labels 
e  name  of  the  kind  or 
of  each  component, 
of  each  kind  or  kind 
s  lowrn  on  the  analysis 


njme 


18.  In  §201 
revised  to  read 


75 


,  paragraph  (c)  is 
is  follows: 


§  201 .75    interagency  certification. 


(c)  Each  labe 


certification  shi  11  be  serially  numbered 


used  in  interagency 


or  carry  the  certification  identity 
number  and  clearly  identify  the 
certifying  agencies  involved,  the  variety 
(if  certified  as  to  variety),  and  the  kind 
and  class  of  seed.  Except  that  for  seed 
mixtures  and  seed  in  containers  of  5 
pounds  or  less,  the  certification  labels 
need  not  bear  the  name  of  the  kind  or 
kind  and  variety  of  each  component, 
provided  the  name  of  each  kind  or  kind 
and  variety  is  shown  on  the  analysis 
label. 

19.  In  §  201.76,  the  text  preceding  the 
table  is  amended  by  removing  the  word 
"contamination"  and  adding  in  its  place 

Table  5 


the  word  "contaminating",  removing 
the  word  "of  immediately  following 
the  word  "varieties"  and  adding  in  its 
place  the  word  "or",  and  amending 
Table  5  under  the  entry  "corn"  by 
adding  the  word  "Foundation"  before 
the  words  "Back  cross"  and  adding  a 
new  entry  "Hybrid  (Chemically 
assisted)"  under  the  entry  "Cotton 
alphabetical  order  to  read  as  follows: 


in 


§  201 .76    Minimum  Land,  isolation,  Fieid, 
and  Seed  Standards. 


Crop 


Foundation 


Registered 


Certified 


Land 


Isolation 


Field 


Seed 


Land 


Isolation 


Field 


Seed 


Land 


isolation 


Field 


Seed 


Cotton 

Hybrid  (ChemicaH< 
assisted)  


190      10,000 


0.03 


2,640 
{59804.66m) 


1,320 


0.1 


Dated:  Decemb  ir  27,  1999. 
Barry  L.  Carpent< 

Deputy  Administiator. 

Program. 

[FR  Doc.  00-205 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELJOPMENT 


24  CFR  Part 
[Docket  No 
RIN  2577-AC08 


90;  > 


FR-^  497-F-05] 


Public  Housins 
(PHAS) 


Assessment  System 
Amendhients  to  the  PHAS 


Pibl 
Ofi 


agency:  Office 

Secretary  for 

Housing,  and 

the  Real  Estate 

HUD. 

action:  Final  nlle 


)f  the  Assistant 
ic  and  Indian 
ice  of  the  Director  of 
Assessment  Center, 


SUMMARY:  This 


■ule  amends  the  Public 


Housing  Assess  ment  System  (PHAS) 
regulation  at  24  CFR  part  902  to  provide 
additional  infoi  mation  and  revise 
certain  procedu  res  and  establish  others 
for  the  assesSiTK  nt  of  the  physical 
condition,  final  cial  health,  management 

esident  services  and 
satisfaction  wit  i  PHA  services  in  public 
housing,  includ  ing  the  technical  review 
of  physical  insf  ection  results  and 
resident  survey  results,  and  appeals  of 
PHAS  scores.  T  le  rule  also  implements 

enacted  statutory 
amendments.  T  le  rule  takes  into 
consideration  p  jblic  comments  received 

1999,  proposed  rule,  as 
well  as  additioi  al  input  HUD  sought  on 
this  proposed  v  ile  through  informal 
meetings  with  i  spresentatives  of  PHAs 

1  ing  residents,  and  an 
analysis  of  PHi^  S  advisory  scores  issued 
in  calendar  yea  s  1998  and  1999. 
The  purpose  )f  the  PHAS  is  to 
function  as  a  ra  magement.tool  that 
effectively  and  airly  measures  a  PHA's 
performance  ba  >ed  on  standards  that  are 
objective,  unifo  'm  and  verifiable. 
DATES:  Effective  Date:  February  10. 
2000 

FOR  FURTHER  INIORMATION  CONTACT:  For 
further  informa  ion  contact  the  Real 
Estate  Assessmont  Center  (REAC), 
Attention:  Wan  la  Funk,  U.S 
Department  of  I  lousing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW,  Suite  800.  Washington,  DC  20024; 
telephone  Tech  lical  Assistance  Center 
at  (888)  245-48  iO  (this  is  a  toll  free 
number).  Perso;  is  with  hearing  or 
speech  impaim  ents  may  access  that 
number  via  TT' ''  by  calling  the  Federal 
Information  Re  ay  Service  at  (800)  877- 
8339.  Addition;  il  information  is 
available  from  Ihe  REAC  Internet  Site, 
http://www.hui  i.gov/reac. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

HUD'S  Public 
System  (PHAS) 


Housing  Assessment 
provides  a  significant 


oversight  tool  that  effectively  and  fairly 
measures  the  performance  of  a  public 
housing  agency  (PHA)  based  on 
standards  that  are  objective  and 
uniform.  The  final  rule  implementing 
the  PHAS  was  issued  September  1,  1998 
(63  FR  46596),  and  became  effective 
October  1,  1998.  Although  the  PHAS 
regulation  became  effective  October  1, 
1998,  the  September  1,  1998,  final  rule 
provided  a  delayed  implementation  date 
for  the  PHAS.  The  final  rule  took  into 
consideration  that  time  was  needed  by 
PHAS  to  become  familiar  with  and 
make  the  transition  to  this  new 
assessment  system.  The  September  1, 

1998,  final  rule  provided  that  the  PHAS 
becomes  effective  for  all  PHAs  with 
fiscal  years  ending  on  and  after  ' 
September  30,  1999,  and  at  that  time, 
will  replace  the  previous  assessment 
system,  the  Public  Housing  Management 
Assessment  Program  (PHMAP).  (As  will  , 
be  discussed  later  in  this  preamble,  the 
schedule  for  full  implementation  of 
PHAS  for  certain  PHAS  was  revised  by 
notice  published  on  October  21,  1999 
(64  FR  56676).) 

Under  the  PHAS,  HUD  evaluates  a 
PHA  based  on  the  following  four 
indicators:  (1)  The  physical  condition  of 
the  PHA's  public  housing  properties;  (2) 
the  PHA's  financial  condition;  (3)  the 
PHA's  management  operations;  and  (4) 
the  residents'  assessment  (through  a 
resident  survey)  of  the  PHA's 
performance.  HUD's  Real  Estate 
Assessment  Center  (REAC)  is  charged 
with  the  responsibility  for  assessing  and 
scoring  the  performance  of  PHAs  under 
the  PHAS. 

On  June  22,  1999  (64  FR  33348),  HUD 
published  a  rule  that  proposed  to  amend 
the  PHAS  regulation,  codified  at  24  CFR 
part  902,  to  provide  additional 
information  about  the  PHAS  scoring 
systems,  revise  certain  procedures  and 
establish  others  for  the  assessment  of 
the  physical  condition,  financial  health, 
management  operations  and  resident 
service  and  satisfaction  in  public 
housing,  including  the  technical  review 
of  physical  inspection  results  and 
appeals  of  PHAS  scores.  The  June  22, 

1999,  rule  also  proposed  to  implement 
certain  recently  enacted  statutory 
amendments.  Although  the  June  22, 
1999,  rule  only  proposed  to  implement 
certain  provisions  of  the  PHAS 
regulation,  for  the  convenience  of  the 
reader,  HUD  published  the  entire  PHAS 
regulation. 

On  June  23,  1999,  HUD  published,  in 
connection  with  the  PHAS  rule,  several 
notices  that  provide  additional 
information  on  the  scoring  process 
under  the  PHAS.  These  notices  pertain 
to:  (1)  the  Physical  Condition  Scoring 
Process  (64  FR  33650);  (2)  the  Financial 


Condition  Scoring  Process  (64  FR 
33700);  (3)  the  Management  Operations 
Scoring  Process  (64  FR  33708);  and  the 
Resident  Service  and  Satisfaction 
Survey  Scoring  Process  (64  FR  33712). 
The  publication  of  these  notices  on  June 
23,  1999,  was  the  second  publication  for 
each  of  these  notices.  All  four  notices 
were  previously  published  on  May  13, 
1999, at  64  FR  26166,  64  FR  26222,  64 
FR  26232,  and  64  FR  26236.  At  both  the 
time  of  the  May  1999  publication  and 
the  June  1999  publication,  HUD 
solicited  comments  on  the  scoring 
systems  for  each  of  the  four  PHAS 
Indicators.  The  issues  raised  by  the 
public  commenters  on  the  Notices  are 
addressed  in  this  rule. 

Sections  II  and  III  of  the  preamble  to 
the  June  22,  1999,  proposed  rule 
provided  a  detailed  discussion  of  the 
changes  proposed  to  be  made  to  the 
PHAS  regulations  (see  64  FR  33348  at 
33349-3351).  The  preamble  to  this  final 
rule  does  not  repeat  that  discussion. 
HUD  refers  the  reader  back  to  the  June 
22,  1999,  proposed  rule  for  the 
discussion  of  proposed  changes. 

The  public  comment  period  on  the 
PHAS  proposed  rule  closed  on  August 
23, 1999.  At  the  close  of  the  public 
comment  period,  HUD  had  received  29 
comments.  The  commenters  included 
housing  authorities,  national 
organizations  representing  housing 
authorities,  a  law  firm  and  a  national 
policy  organization.  All  the  comments 
were  carefully  considered  in  the 
development  of  this  final  rule. 

In  addition  to  solicitation  of  public 
comments  through  the  rulemaking 
process,  following  the  close  of  the 
public  comment  period  on  the  June  22, 
1999  proposed  rule,  HUD  held  several 
meetings  with  PHAs  and  their 
representatives  to  discuss  the  PHAS, 
implementation  of  the  PHAS,  and  to 
seek  additional  suggestions  and 
recommendations  on  changes  and 
refinements.  HUD  also  solicited 
additional  input  from  residents,  and 
continued  its  analysis  of  the  PHAS 
advisory  scores  that  was  started  during 
the  one  year  transition  period  following 
the  September  1,  1998  final  rule.  This 
additional  consultation  and  continued 
analysis  of  the  PHAS  was  in  keeping 
with  HUD's  commitment,  made  during 
the  1998  rulemaking  process,  to  work 
closely  with  PHAs  and  residents  and 
their  respective  representatives  in 
making  the  transition  to  the  PHAS,  to 
make  any  necessary  refinements  to  the 
PHAS  as  a  result  of  testing  PHAS  and 
consultation  with  PHAs  and  residents,- 
and  to  make  PHAS  an  effective  and 
efficient  assessment  system.  This 
additional  consultation  and  analysis 
also  satisfies  direction  provided  to  HUD 
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in  the  Conference  Report  to  HUD's 
Fiscal  Year  2000  Appropriations  Act 
(Pub.  L.  106-74,  113  Stat  1047, 
approved  October  20,  1999).  The 
conferees  directed  HUD  to  (1)  delay 
implementation  of  the  PHAS  until,  in 
consultation  with  PHAs  and  their 
designated  representatives,  HUD 
conducted  a  thorough  analysis  of  all 
advisory  PHAS  assessments  and 
reviewed  the  GAO's  analysis  of  the 
PHAS,  and  (2)  publish  a  new  consensus- 
based  PHAS  final  rule  that  incorporates 
any  recommendations  resulting  from 
this  consultation  and  review  process. 
Although  GAO's  report  on  its  analysis  of 
the  PHAS  has  not  been  issued  in  final 
form,  HUD  has  had  ongoing  discussions 
with  GAO  on  its  analysis  of  the  PHAS 
to  date,  and  has  considered  this  analysis 
in  the  development  of  the  final  rule. 
This  final  rule  published  today  reflects 
input  from  this  consultation  and  review 
process. 

Section  III  of  this  preamble  highlights 
the  changes  made  at  this  final  rule  stage. 
Section  IV  of  this  preamble  addresses 
the  significant  issues  raised  by  the 
public  commenters.  Section  V  of  this 
preamble  addresses  the  comments 
received  on  the  scoring  process  notices 
published  on  June  23, 1999.  In  the 
preamble  to  the  June  22,  1999  proposed 
rule,  HUD  specifically  solicited 
comments  on  certain  issues.  The 
comments  received  on  these  issues  are 
provided  in  Section  VI  of  the  preamble 
to  this  final  rule.  Section  VII  addresses 
general  comments  directed  to  this 
rulemaking. 

HUD  notes  that  some  of  the  comments 
from  housing  authorities  raised  issues 
very  specific  to  their  public  housing 
developments  or  their  advisory  scores, 
and  were  not  issues  directed  to  the 
regulatory  provisions  in  the  proposed 
rule  or  the  scoring  systems  described  in 
the  notices.  Accordingly,  these 
comments  are  not  addressed  in  this  rule. 
HUD,  however,  appreciates  PHAs 
advising  HUD  of  these  specific 
concerns.  HUD  has  followed  up  with 
several  PHAs  and  will  continue  to 
follow-up  with  PHAs  where  there 
appear  to  be  issues  of  discrepancies  or 
problems  with  their  physical 
inspections,  or  with  other  aspects  of  the 
PHAS  particular  to  the  PHA  that 
commented. 

Section  II  of  this  preamble,  which 
immediately  follows,  provides  a  brief 
overview  of  the  public  conunents 
received  on  the  proposed  rule. 

n.  Overview  of  Public  Comments  on 
Proposed  Rule 

As  noted  earlier  in  this  preamble, 
HUD  received  29  conunents  on  the 
PHAS  proposed  rule  published  on  Jime 


22,  1999.  The  majority  of  the 
commenters  expressed  their  support  for 
a  uniform  and  objective  system  to  assess 
a  PHA's  performance.  The  majority  of 
the  commenters,  however,  also  believed 
that  neither  HUD  nor  PHAs  were  ready 
for  full  implementation  of  the  PHAS 
commencing  October  1,  1999,  as 
originally  scheduled.  Many  of  the  PHAs 
stated  that  they  had  only  recently 
received  their  PHAS  advisory  scores, 
and  needed  additional  time  to  review 
and  comprehend  these  scores  and 
prepare  for  implementation  of  PHAS. 
Other  PHAs  stated  that  HUD  needed 
additional  time  to  prepare  for  PHAS 
because  PHAs  were  experiencing 
problems  with  electronic  data 
submission  to  HUD,  as  required  by  the 
PHAS  regulation,  and  problems  were 
encountered  with  HUD  systems.  These 
commenters  stated  that  neither  HUD  nor 
PHAs  were  ready  for  implementation  of 
PHAS,  and  requested  that  HUD  delay 
implementation  of  PHAS  for  another 
year.  (Concerns  about  specific 
components  of  PHAS  are  addressed  in 
Section  IV  of  this  preamble.) 

HUD  recognizes  that  with  the  start-up 
of  any  new  system,  problems  will  arise 
and  aspects  of  the  system  will  need  to 
be  fine-tuned.  For  these  reasons,  HUD 
provided,  in  its  PHAS  final  rule  issued 
on  September  1,  1998,  that  PHAS  would 
be  implemented  for  PHAs  with  fiscal 
years  ending  on  and  after  September  30, 
1999.  During  the  year  of  transition  that 
preceded  the  scheduled  implementation 
of  PHAS  (September  1998  to  September 
1999),  HUD  continued  to  examine  its 
PHAS  processes,  tested  PHAS  systems, 
obtained  feedback  about  the  PHAS  fi-om 
PHAs  and  public  housing  residents, 
and,  as  a  result,  gained  valuable 
information,  which  HUD  has  used  to 
refine  various  elements  of  the  PHAS. 
During  this  period,  HUD  also  continued 
its  PHAS  education  and  training 
program  for  PHAs  both  through  HUD's 
'  internet  site  and  through  training 
conducted  across  the  nation.  For  these 
reasons,  HUD  does  not  believe  delaying 
implementation  of  the  PHAS  for  all 
PHAs  for  another  full  year  is  necessary. 
However,  as  HUD  already  has  shown 
through  publication  of  its  October  21, 
1999  notice,  HUD  agrees  that  additional 
time  is  necessary  for  certain  PHAs,  and 
additional  time  was  provided  to  these 
PHAs. 

HUD  recognized  that  even  with  the 
one-year  delayed  implementation  of 
PHAS,  those  PHAs  which,  under  the 
September  1,  1998  final  rule,  will  be  the 
first  PHAs  to  be  issued  PHAS  scores 
(PHAs  with  fiscal  years  ending 
September  30, 1999  and  December  31, 
1999),  additional  time  and/or  additional 
assistance  may  be  necessary  to  review 


advisory  scores  and  prepare  for 
compliance  with  the  requirements  of  the 
new  assessment  system.  For  these 
PHAs,  HUD  already  has  advised  that  it 
will  not  issue  PHAS  scores  for  fiscal 
years  ending  September  30,  1999  and 
December  31,  1999.  For  these  PHAs, 
HUD  will  issue  a  PHAS  advisory  scores 
for  all  four  PHAS  Indicators.  For  these 
PHAS,  HUD  also  will  issue  an 
assessment  score  based  only  on  the 
management  component  of  the  PHAS 
(subpart  D  of  the  part  902  regulation). 
Section  III  of  this  preamble  discusses 
this  assistance  in  more  detail. 

An  additional  concern  raised  by  many 
PHA  commenters  is  that  a  PHA's  score 
under  PHAS  was  very  different  from  the 
score  the  PHA  previously  received  » 
under  PHMAP,  and  PHAs  were 
concerned  about  the  discrepancy 
between  the  two  scores.  As  HUD  stated 
in  the  first  PHAS  proposed  rule 
published  on  June  30,  1998,  the  PHAS 
is  a  different  system  from  PHMAP.  The 
PHAS  was  designed  to  assess  more  than 
the  management  operations  of  PHAs. 
The  PHAS  provides  for  an  assessment  of 
a  PHA's  physical  condition,  financial 
condition,  management  operations,  and 
resident  services  and  satisfaction,  and 
the  PHAS  provides  for  this  assessment 
to  be  done  using,  to  the  extent  feasible, 
uniform  and  objective  measures.  With 
this  broader  assessment,  a  PHA's  overall 
PHAS  score  will  be  different  from  the 
PHA's  overall  PHMAP  score. 

Another  concern  voiced  by 
commenters  is  that  the  PHAS  is  not 
consistent  with  the  flexibility  provided 
to  PHAs  by  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998  (Pub. 
L.  105-276,  approved  October  21,  1998) 
(commonly  referred  to  as  the  "Public 
Housing  Reform  Act.").  This  statute 
which  amended  the  U.S.  Housing  Act  of 
1937  (the  1937  Act)  made  significant 
changes  to  HUD's  public  housing  and 
Section  8  assistance  programs.  HUD 
agrees  with  the  commenters  that  the 
Public  Housing  Reform  Act  increased 
PHA  flexibility  with  respect  to 
management  and  operations  of  their 
programs.  The  statute,  however,  did  not 
relieve  HUD  of  the  obligation  to  fulfill 
its  public  trust  responsibilities,  which 
include  the  appropriate  oversight  of  the 
entities  receiving  taxpayers  funds  to 
administer  HUD  programs.  To  the 
contrary,  HUD  believes  that  the  Public 
Housing  Reform  Act  strengthened 
HUD's  oversight  authority  with  respect 
to  assessment  of  the  performance  of 
PHAs. 

On  the  subject  of  improvement  and 
refinement  of  the  PHAS,  HUD  notes  that 
the  number  of  comments  and  concerns 
raised  about  PHAS  were  significantly 
less  than  those  raised  during  the  initial 
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rulemaking  on  t  le  PHAS  in  1998.  HUD 
received  776  comments  on  the  first 
PHAS  proposed  rule,  published  on  July 
30.  1998.  Although  670  of  the  776 
comments  were  form  letters,  in 
reviewing  the  c(  mments  raised  on  the 
first  PHAS  prop  3sed  rule  and  this 
second  propose(  I  rule,  HUD  believes 
that  it  has  made  significant  progress  in 
addressing  initial  concerns  about  the 
PHAS.  and  both  HUD  and  PHAs 
benefitted  from  he  transition  period 
that  followed  th  ?  September  1.  1998, 
final  rule. 

HUD  recogniz  es  that  there  is  anxiety 
about  significan  change,  and  the  PHAS 
represents  a  maj  ked  departure  from  the 
PHMAP.  HUD  bslieves,  however,  that 
the  PHAS  repre!  ents  not  only  a  marked 
departure  from,  aut  an  improvement 
over,  the  PHMA  '.  HUD  also 
acknowledges  tljat  the  PHAS  is  not  a 
perfect  system,  fcut  no  system  is  perfect. 
HUD  expects  thit  in  the  implementation 
of  PHAS,  problepis  will  arise  from  time 
to  time.  Where  t  aose  problems  result 
from  HUD's  sys1  ems,  HUD  will  work  to 
the  problems  and 

Where  the  PHAS 
ems  are  with  the  PHA 


quickly  remedy 
correct  any  errots 
shows  that  prob 


in  the  performance  of  one  or  more  areas. 
HUD  will  work  vith  the  PHA  to  remedy 
its  problems,  an  1.  when  necessary,  take 
appropriate  acti  )ns  to  ensure  that  PHAs 
are  in  compliani  :e  with  applicable  laws 
and  regulations.  At  the  foundation  of 
PHAS  is  the  go4  to  have  all  PHAs 
perform  as  high 
means  PHAs  art 
and  affordable  I;  ousing  to  their 
residents. 


m.  Changes  Majde  to  the  PHAS  at  the 
Final  Rule  Stagi ! 
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for  the  Managedient 


performers,  which 
delivering  decent,  safe 


for  the  four  PHAS 
aublished  on  June  23, 
jolicited  public 
notices.  As  a  result 
and  further 
PHAs  and  residents, 
changes  and 

made  to  the  notices, 
describe  the  changes 
)revious  publication, 
published  in 
this  final  rule,  to  be 
establish  the  scoring 
four  PHAS  Indicators, 
notices  will  remain  in 
As  provided  in  the 
HUD  decides  to  make 
changes  to  these 
1  be  published  for 
being  issued  in  final 


notices  will  be  published 
Operations 


Indicator.  As  will  be  explained  later  in 
this  preamble,  this  final  rule  revises  the 
sub-indicators  of  the  Management 
Operations  Indicator.  One  Management 
Operations  scoring  notice  establishes 
the  scoring  process  for  the  Management 
Operations  Indicator,  before  it  was 
revised  by  this  final  rule,  and  the 
second  notice  establishes  the  scoring 
process  for  the  revised  Management 
Operations  Indicator. 

PHAS  Regulation 

In  this  final  rule,  HUD  has  made  the 
following  changes  to  the  regulation: 

•  Section  902.1  (Purpose  and  General 
Description),  HUD  revised  paragraph  (e) 
that  provided  that  a  PHA  may  not 
change  its  fiscal  year  for  the  first  three 
full  fiscal  years  following  October  1 , 
1998.  HUD  added  language  to  this 
section  to  provide  that  a  PHA  may  not 
change  its  fiscal  year  "unless  the  change 
has  been  approved  by  HUD."  The 
requirements  under  the  new  PHA  Plan 
regulations,  published  as  an  interim  rule 
on  February  18,  1999  (64  FR  8170),  and 
as  a  final  rule  on  October  21,  1999  (64 
FR  56844).  may  necessitate  a  change  in 
fiscal  years  for  some  PHAs  in  future 
years.  This  language  will  provide  HUD 
and  the  PHAs  with  the  flexibility  to 
address  this  matter  if  necessary. 

•  Section  902.5  (Applicability)  was 
reorganized  to  include  the  discussion  of 
the  applicability  of  the  PHAS  regulation 
to  Resident  Management  Corporations 
(RMCs)  and  Alternative  Management 
Entities  (AMEs)  in  one  paragraph  of  this 
section,  revised  paragraph  (a).  Revised 
paragraph  (a)  recognizes  that  RMCs  may 
now  be  direct  recipients  of  certain  HUD 
funds.  Section  532  of  the  Public 
Housing  Reform  Act  amended  section 
20  of  the  1937  Act  to  provide,  among 
other  things  that  the  Secretary  shall 
directly  provide  assistance  from  the 
Operating  and  Capital  Funds  to  a  RMC 
under  certain  conditions.  If  the 
Secretary  provides  direct  funding  to 
RMCs  (DF-RMCs)  as  provided  by 
section  20,  section  20  provides  that  the 
PHA  shall  not  be  responsible  for  the 
actions  of  the  RMC. 

Revised  paragraph  (a)  provides  that 
RMCs  and  DF-RMCs  will  be  assessed 
and  issued  their  own  numeric  scores 
under  the  PHAS  based  on  the  public 
housing  developments  or  portions  of 
public  housing  developments  that  they 
manage  and  the  responsibilities  they 
assiune  which  can  be  scored  under 
PHAS.  Paragraph  (a)  provided  that 
because  the  PHA  and  not  the  RMC/AME 
is  ultimately  responsible  to  HUD  under 
the  Aimual  Contributions  Contract 
(ACC),  the  PHAS  score  of  a  PHA  will  be 
based  on  all  of  the  developments 
covered  by  the  ACC,  including  those 


with  management  operations  assumed 
by  an  RMC  or  AME  (including  a  court 
ordered  receivership  agreement,  if 
applicable).  Revised  paragraph  (a) 
includes  this  language  but  also  provides 
that  the  PHAS  score  of  a  PHA  will  not 
be  based  on  developments  managed  by 
a  DF-RMC.  Again,  a  PHA  is  not 
responsible  for  developments  managed 
by  a  DF-RMC. 

References  in  the  PHAS  regulation  to 
PHAs  include  RMCs,  unless  otherwise 
stated.  References  in  the  PHAS 
regulation  to  RMCs  include  DF-RMCs, 
unless  otherwise  stated,  and  the  PHAS 
regulation  is  applicable  to  RMCs, 
including  DF-RMCs,  unless  otherwise 
stated. 

Revised  paragraph  (a)  also  clarifies 
that  AMEs  are  not  issued  PHAS  scores. 
The  performance  of  the  AME 
contributes  to  the  PHAS  score  of  the 
PHA  or  the  PHAs  for  which  they 
assumed  management  responsibilities. 

•  In  §  902.5,  as  part  of  the 
reorganization  of  this  section,  HUD 
amended  paragraph  (b)  to  reflect  the 
following  revised  implementation 
schedule  of  PHAS  for  PHAs  with  fiscal 
years  ending  September  30,  1999.  or 
December  31,  1999.  that  was  published 
in  the  Federal  Register  on  October  21, 
1999.  Section  902.5  provides  that  for 
PHAs  with  fiscal  years  ending 
September  30, 1999,  or  December  31, 
1999,  HUD  will  not  issue  PHAS  scores 
for  the  fiscal  years  ending  on  these 
dates.  For  these  PHAs,  in  lieu  of  a  PHAS 
score,  HUD  will  issue  the  following: 

(1)  PHAS  Advisory  Score.  A  PHA  with 
a  fiscal  year  ending  September  30, 1999. 
or  December  31,  1999,  will  be  issued  a 
PHAS  advisory  score  for  all  four  PHAS 
Indicators.  The  PHA  must  comply  with 
the  requirements  of  this  part  so  that 
HUD  may  issue  the  advisory  score. 
Physical  inspections  will  be  conducted 
using  HUD  uniform  physical  inspection 
protocol.  For  these  PHAs  to  successfully 
make  the  transition  to  PHAS,  they  must 
comply  with  the  requireilients  of  PHAS 
and  be  assessed  by  HUD  under  the 
PHAS,  if  only  on  an  advisory  basis. 

(2)  Management  Assessment  Score.  A 
PHA  with  a  fiscal  year  ending 
September  30, 1999,  or  December  31, 
1999,  will  receive  an  assessment  score 
on  the  basis  of  HUD's  assessment  of  the 
PHA's  management  operations  in 
accordance  with  subpart  D  of  part  902. 

This  section  also  provides  that  PHAs 
with  fiscal  years  ending  after  December 
31,  1999,  will  be  issued  PHAS  scores. 

•  In  §  902.7  (Definitions),  HUD  added 
a  definition  of  "Act"  to  refer  to  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.),  which  is  referenced  throughout 
the  rule. 
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•  In  §  902.7,  HUD  removed  language 
from  the  definition  of  "Alternative 
Management  Entity  (AME)"  which  was 
duplicative  of  the  language  in  §  902.5. 
HUD  included  in  the  definition  of 
"AME"  reference  to  an  entity  that  has 
entered  into  a  Regulatory  and  Operating 
Agreement  with  a  PHA  to  clarify  that 
the  units  managed  by  an  AME  under 
this  agreement  are  covered  by  this  nUe. 

•  hi  §  902.7,  in  the  definition  of 
"reduced  actual  vacancy  rate  within  the 
previous  three  years,"  HUD  clarifies  that 
this  rate  only  applies  to  PHAs  with 
fiscal  years  ending  September  30,  1999, 
and  December  31,  1999.  As  provided  in 
the  PHAS  Transition  Notice,  published 
on  October  21,  1999,  PHAs  with  fiscal 
years  ending  September  30,  1999,  and 
December  31,  1999,  will  be  assessed 
under  requirements  of  part  902,  subpart 
D,  as  in  effect  before  issuance  of  this 
final  rule. 

•  hi  §902.7,  HUD  added  definitions 
for  "unit  months  available"  and  "unit 
months  leased." 

•  hi  §902.7,  HUD  removed  the 
definition  of  "vacancy  loss"  and 
replaced  this  definition  with  one  for 
"occupancy  loss." 

•  hi  §  902.20  (Physical  Condition 
Assessment),  HUD  clarifies  that 
occupied  units,  which  are  the  imits 
subject  to  physical  inspection  are 
subject  to  inspection  but  not  as  dwelling 
units;  for  example,  units  used  for 
daycare  or  for  meetings  (units  used  for 
such  purposes  are  inspected  as  common 
areas). 

•  In  §902.23  (Physical  Condition 
Standards),  HUD  added  language  to 
clarify  that  HUD's  Uniform  Physical 
Condition  Standards  are  concerned  with 
acceptable  basic  living  conditions,  not 
the  decor  or  cosmetic  appearance  of  the 
housing. 

•  In  §  902.23,  HUD  added  language  to 
clarify  that  the  five  major  inspectable 
areas  may  include  the  components  for 
each  area  listed  in  this  section,  but  need 
not,  in  each  case,  include  all  these 
components,  or  may  include  other 
components,  similar  to  those  listed,  but 
unique  to  the  housing  being  inspected, 
or  referred  to  by  another  name  other 
than  the  term  referenced  in  the  rule. 

•  In  §  902.24  (Physical  Inspection  of 
Properties),  HUD  added  language  in  the 
definition  of  "score"  in  paragraph  (b) 
that  highlights  that  PHAs  are  notified  of 
health  and  safety  deficiencies  at  the 
time  of  the  physical  inspection  and  the 
PHA  is  expected  to  promptly  address  all 
health  and  safety  deficiencies. 

•  In  §902.25  (Physical  Condition 
Scoring  and  Thresholds)  HUD  revised 
paragraph  (b)(3)(i)  to  remove  reference 


to  outdated  form  HUD  50072,  and  to 
provide  that  the  certification  required 
under  this  paragraph  shall  be  in  the 
manner  prescribed  by  HUD. 

•  hi  §902.25,  HUD  added  a  new 
paragraph  (c)  that  provides  for 
adjustment  of  the  physical  condition 
score  based  on  certain  circumstances 
that  include:  (1)  Inconsistencies 
between  local  code  requirements  and 
HUD's  inspection  protocol,  or 
conditions  which  are  permitted  by 
variance  or  license,  or  which  are 
preexisting  physical  features;  (2) 
deficiencies  in  the  physical  condition  of 
the  property,  the  cause  of  which  were 
beyond  the  control  of  the  PHA  (but  the 
PHA  is  responsible  for  correction);  and 
(3)  modernization  work  in  progress  in  a 
dwelling  unit. 

•  hi  §§902.25,  902.35  (Financial 
Condition  Scoring  and  Thresholds)  and 
902.45  (Management  Operations  Scoring 
and  Threshold).  HUD  clarified  that  to 
receive  a  passing  score  under  the 
Physical  Condition,  Financial  Condition 
and  Management  Operations  Indicators, 
a  PHA  must  achieve  a  score  of  at  least 

1 8  points  or  60  percent  of  the  available 
points  under  these  indicators. 

•  In  §902.26  (Physical  Inspection 
Report),  HUD  added  new  subparagraphs 
to  paragraph  (a)  to  provide  a  process  for 
correcting  exigent  health  and  safety 
deficiencies  identified  during  the 
physical  inspection  and  noted  on  the 
physical  inspection  report  before  the 
physical  inspection  report  becomes 
final. 

•  hi  §902.33  (Financial  Reporting 
Requirements),  HUD  provides  an 
extension  of  time  to  submit  the  required 
financial  information.  For  the  following 
four  quarters — September  30,  1999, 
December  31,  1999,  March  31,  2000  and 
June  30,  2000 — PHAs  will  receive  an 
automatic  one  month  extension  for  the 
submission  of  their  required  financial 
information.  For  fiscal  years  ending 
after  Jime  30.  2000,  the  final  rule 
provides  PHAs  with  a  15-day  "grace" 
period  beyond  the  submission  due  date. 
This  same  automatic  one  month 
extension  is  provided  for  the 
information  required  to  be  submitted 
under  PHAS  Indicator  #3  (Management 
Operations)  and  Indicator  #4  (Resident 
Services  and  Satisfaction)  (see 
discussion  of  §  902.60  below). 

•  In  §  902.33,  HUD  also  revised 
paragraph  (a)  to  add  a  new  paragraph 
(3).  New  paragraph  (3)  provides  under 
the  scoring  process  for  the  Financial 
Condition  Indicator,  no  points  will  be 
deducted  under  the  Current  Ratio  or 
Monthly  Expendable  Fund  Balance 
components  for  a  PHA  that  has  too  high 


liquidity  or  reserves  if  the  PHA  has 
achieved  at  least  90  percent  of  the 
points  available  under  the  Physical 
Condition  Indicator,  and  is  not  required 
to  prepare  a  follow-up  survey  plan 
under  the  Resident  Service  and 
Satisfaction  Indicator.  For  a  PHA  that 
has  too  high  liquidity  or  reserves  but 
does  not  meet  the  qualifications 
described  in  paragraph  (a)(3)(i),  the  PHA 
may  appeal  point  deductions  under  the 
Current  Ratio  or  Monthly  Expenditure 
Fund  Balance  components  based  on 
mitigating  circumstances  if  the  PHA's 
physical  condition  score  is  at  least  60 
percent  of  the  total  available  points 
under  the  Physical  Condition  Indicator. 
The  appeal  may  be  made  without  regard 
to  change  in  designation.  The  appeal 
process  is  similar  to  that  provided  for 
adjustments  of  scores  under  the 
Physical  Condition  Indicator. 

•  In  §902.35  (Financial  Condition 
Scoring  and  Thresholds),  HUD  added  a 
new  paragraph  (paragraph  (a)(2))  to 
provide  that  PHAs  with  fiscal  years 
ending  September  30.  1999.  December 
31,  1999,  March  31,  2000.  and  June  30, 
2000,  will  receive  an  advisory  score  for 
HUD's  financial  assessment  of  the 
PHA's  entity -wide  operations.  An 
entity-wide  assessment  includes 
financial  information  on  other  HUD 
funds,  such  as  Section  8  or  Community 
Development  Block  Grant  funds 
(received  from  the  CDBG  grantee),  as 
well  as  funds  from  non-HUD  sources. 

HUD's  notice  published  on  October 
21,  1999,  aheady  notified  PHAs  with 
fiscal  years  ending  September  30,  1999 
or  December  31,  1999  that  they  would 
receive  a  financial  advisory  score. 
Although  the  final  rule  extends  the 
entity-wide  advisory  score  to  PHAs  with 
fiscal  years  ending  March  31,  2000.  and 
June  30.  2000,  the  rule  does  not  exempt 
these  latter  PHAs  from  a  PHAS  financial 
score.  '  . 

PHAs  with  fiscal  years  ending  March 
31,  2000,  and  June  30,  2000.  will  receive 
a  PHAS  financial  score  based  on  their 
public  housing  operating  subsidies 
program.  PHAs  with  fiscal  years  ending 
after  June  30,  2000,  will  receive  PHAS 
financial  scores  that  are  based  on  the 
PHA's  entity-wide  operations.  HUD  has 
extended  entity-wide  advisory  scores  to 
PHAs  with  fiscal  years  ending  March 
31,  2000,  and  June  30,  2000,  as  a  result 
of  HUD's  consultation  with  the 
industry,  and  because  of  the  conversion 
from  HUD  accounting  to  GAAP.  The 
chart  that  follows  provides  an  overview 
of  the  financial  scoring  process  into  the 
year  2000. 
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current  five  sub-indicators.  As  a  result 
of  this  redistribution,  economic  self- 
sufficiency  sub-indicator  is  assigned 
greater  weight  than  assigned  at  the 
proposed  rule  stage.  This  redistribution 
of  points  will  be  reflected  in  the  new 
Management  Operations  scoring  notice. 

•  In  §902.43,  HUD  removed  language 
from  paragraph  (b)  that  provided  that  a 
PHA  in  reporting  under  the 
Management  Operations  Indicator 
which  was  unable  to  submit  its 
information  electronically,  should 
consider  utilizing  library  or  local 
government  location  to  access  the 
internet.  This  paragraph  also  provided 
that  in  the  event  local  resources  were 
not  available,  a  PHA  should  go  to  the 
nearest  HUD  Public  and  Indian  Housing 
program  office  for  assistance.  This 
language  was  informational  only,  and 
not  appropriate  for  the  regulatory  text. 
If  a  PHA  does  not  have  internet 
capability,  the  PHA  should  seek 
assistance  from  local  resources  in 
submitting  its  information  electronically 
to  HUD,  and  the  HUD  offices  are  willing 
to  assist  PHAs  in  meeting  their  reporting 
requirements  under  the  PHAS.  This 
language  was  included  in  the  PHAS  rule 
issued  in  1998.  HUD  believes  that  as  we 
approach  the  new  millennium  the 
number  of  PHAs  that  needed  this  type 
of  assistance  in  1998  are  dwindling 
quickly  and  it  is  HUD's  intent, 
consistent  with  this  Administration's 
goal,  that  information  is  provided  and 
exchanged  electronically..  [Note:  HUD 
made  this  same  change  in  §  902.50(c) 
and  902.51(c)]. 

•  In  §  902.50  (Resident  Service  and 
Satisfaction),  HUD  added  language  in 
paragraph  (c)  that  advises  that  at  the 
completion  of  the  resident  survey 
process,  a  PHA  will  be  audited  as  part 
of  the  Independent  Audit  to  ensure  the 
resident  sur\'ey  process  has  been 
managed  as  directed  by  HUD.  HUD  also 
added  language  to  clarify  that  (1) 
implementation  plans  are  to  be 
submitted  to  HUD  via  the  internet;  and 
(2)  any  follow-up  plans  that  a  PHA  may 
be  required  to  submit  are  to  be 
submitted  with  the  PHA's  Aimual  Plan 
submission  in  accordance  with  24  CFR 
part  903. 


•  In  §902.51  (Updating  of  Resident 
Information),  HUD  added  language  in 
paragraph  (c)  to  clarify  that  the 
electronic  updating  of  the  public 
housing  unit  address  list  is  to  be  done 
through  the  internet.  HUD  also  revised 
paragraph  (c)(3)  to  provide  that  REAC 
will  respond  to  a  PHA's  request  to 
update  its  list  manually  upon  REAC's 
receipt  of  the  PHA  request. 

•  In  §902.52  (Distribution  of  Survey 
to  Residents),  HUD  replaced  the  term 
"residents"  with  "units"  in  several 
places  to  emphasize  that  the  survey 
selection  process  is  random  and 
objective;  it  is  based  on  occupied  units 
and  not  on  particular  information  about 
the  residents  in  those  units. 

•  In  §  902.60  (Data  Collection),  HUD 
made  the  same  revision  to  paragraph  (a) 
as  HUD  made  to  §  902.1(e). 

•  In  §902.60,  HUD  added  the 
extensions  in  filing  submission  that  it 
provided  in  §902.33,  discussed  above. 

•  In  §902.63  (PHAS  Scoring),  HUD 
clarified  in  paragraph  (c)  when  a  PHA's 
overall  PHAS  score  becomes  its  final 
PHAS  score.  HUD  also  reorganized  the 
paragraphs  in  this  section  to  present  a 
more  logical  order.  HUD  also  added  a 
new  paragraph  (d)  to  provide  that  REAC 
will  perform  an  audit  review  of  a  PHA 
whose  audit  has  been  found  deficient. 

•  In  §  902.67  (Score  and  Designation 
status),  HUD  revised  the  definition  of 
"standard  performer"  in  paragraph  (a)  to 
clarify  that  to  be  designated  a  standard 
perfortier  a  PHA  must  receive  a  passing 
score  in  PHAS  Indicators  #1  (Physical), 
#2  (Financial),  and  #3  (Management 
Operations). 

•  In  §  902.67,  HUD  added  language  in 
paragraph  (b)  that  notes,  in  accordance 
with  new  section  5A(j)  of  the  1937  Act 
(42  U.S.C.  1437C-1),  that  a  PHA  that 
achieves  a  total  score  of  less  than  70 
percent  but  not  less  than  60  percent  is 
at  risk  of  being  designated  troubled. 
New  section  5A(j)  provides  generally 
that  HUD  may  require,  for  each  PHA 
that  is  at  risk  of  being  designated  as 
troubled  under  section  6(j)(2)  of  the 
1937  Act,  that  the  public  housing 
agency  plan  for  such  PHA  include  any 
additional  information  that  the 
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determines  to  be  appropriate.  The 
proposed  rule  did  not  clearly  indicate 
PHAs  that  are  at  risk  of  being  troubled. 

•  In  §902.67(cK2),  HUD  included 
language  that  was  in  the  previous  PHAS 
rule  issued  on  September  1,  1998,  but 
inadvertently  omitted  in  the  Jime  22, 
1999,  proposed  rule.  This  language 
pertains  to  troubled  with  respect  to 
modernization  and  was  in  the  previous 
PHAS  rule  at  §  902.67(c).  The  language 
reinserted,  however,  is  revised  from  the 
September  1.  1998  final  rule,  to  reflect 
that  the  Capital  Fund  Program  is 
replacing  the  Comprehensive 
Improvement  Assistance  Program  and 
the  Comprehensive  Grant  Program. 

•  In  §  902.67,  HUD  provides  that  a 
PHA  whose  designation  as  a  standard  or 
high  performer  has  been  withheld  or 
rescinded,  as  a  result  of  a  PHA's 
involvement  in  any  of  the  circumstances 
described  in  §  902.67(d)  (e.g.,  involved 
in  litigation  bearing  directly  upon  the 
physical,  financial  or  management 
performance  of  a  PHA,  operating  under 
a  court  order)  may  request  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
to  reinstate  the  designation  and  provide 
the  basis  for  the  reinstatement.  HUD 
clarifies  that  a  designation  assigned  or 
withheld  under  §  902.67,  and  any 
reinstatement  determined  appropriate 
by  the  Assistant  Secretary,  does  not 
result  in  a  change  in  the  PHA's  PHAS 
score. 

•  hi  §  902.68  (Technical  Review  of 
Results  of  PHAS  Indicators  #1  and  4), 
HUD  revised  the  paragraph  concerning 
"unit  error"  to  clarify  that  only  a  PHA's 
public  housing  units  are  considered  in 
the  scoring. 

•  hi  §  902.69  (PHA  Right  of  Petition 
and  Appeal),  HUD  revised  paragraph  (c) 
to  clarify  the  procedures  that  govern 
appeal  of  troubled  designation  and 
refusal  to  remove  trouble  designation. 
These  procedures  were  present  in  the 
September  1,  1998  final  rule  but  became 
merged,  in  some  aspects 
inappropriately,  with  the  procedures 
that  govern  appeal  of  a  PHAS  score.  In 
paragraphs  (d)  and  (e)  of  this  section, 
HUD  also  clarified  how  final  decisions 
are  reached  by  the  Board  of  Review.  The 
Board  of  Review  reaches  a  decision  on 
the  appeal  and  the  PHA  is  notified  of 
the  final  decision  by  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

•  hi  §902.71  (Incentives  for  High 
Performers),  a  new  paragraph  (a)(4)  is 
added  to  reference  the  performance 
reward  available  to  high  performing 
PHAs  under  the  regulations  of  the 
Capital  Fund  Formula.  (See  §  905.10(j) 
of  the  proposed  rule  published  on 
September  14,  1999.  A  performance 
reward  factor  is  expected  to  be  part  of 


this  formula  and  part  of  the  final  rule  on 
the  Capital  Fund  Formula  to  be 
published  in  the  near  future.) 

•  In  §  902.71,  HUD  clarifies  that  the 
bonus  points  available  to  high 
performers  in  HUD's  funding 
competitions,  where  permissible  by 
statute  and  regulation,  will  be  provided 
in  HUD's  notices  of  funding  availability. 

•  In  §  902.73  (Referral  to  an  Area 
HUB/Program  Center),  HUD  removed 
language  in  paragraph  (b)  that  described 
the  contents  of  the  Improvement  Plan 
because  this  language  was  duplicative  of 
that  in  paragraph  (d)  of  this  section. 

•  In  §  902.75  (Referral  to  a  Troubled 
Agency  Recovery  Center  (TARC)),  HUD 
revised  paragraph  (a)  to  include  PHAs 
designated  troubled  under  the  PHMAP 
regulations  in  24  CFR  part  901.  Since 
PHAS  is  a  fairly  new  system,  this 
revision  recognizes  that  some  PHAs 
were  designated  as  troubled  (and  remain 
under  such  designation)  under  the 
PHMAP  regulations.  PHAs  designated 
troubled  under  PHMAP  are  subject  to 
the  provisions  of  §§  902.75  through 
902.85. 

•  hi  §  902.75(a),  HUD  clarifies  that 
the  referral  by  the  TARC  of  a  troubled 
PHA  to  a  HUB/Program  Center  is  for  the 
purpose  of  having  the  HUB/Program 
Center  assist  with  the  oversight  and 
monitoring  of  the  PHA's  planned 
recovery.  In  §  902.75,  HUD  is  also 
removing  the  requirement  of  a  Recovery 
Plan.  On  further  consideration,  HUD 
believes  that  the  Memorandum  of 
Agreement  (MOA)  is  the  only  required 
document  necessary  to  address  the  plan 
for  recovery  of  a  troubled  PHA. 

•  In  §  902.75,  HUD  also  clarifies  in 
paragraph  (b)(2)  that  performance 
targets  may  be  annual,  quarterly,  or 
monthly. 

•  In  §  902.75(d),  HUD  clarifies  that 
the  PHA  must  improve  its  performance 
and  achieve  an  overall  PHAS  score  of  at 
least  60  percent,  and  achieve  a  score  of 
at  least  60  percent  of  the  total  points 
available  under  each  of  PHAS  Indicators 
#1  (Physical  Condition).  #2  (Financial 
Condition)  and  #3  (Management 
Operations). 

•  In  §  902.75(e)(4).  HUD  clarifies  that 
the  Board  of  Commissioners  will  be  a 
party  to  the  MOA  unless  exempted  by 
the  TARC  (not  the  HUB/Program  Center 
as  the  rule  previously  provided).  HUD 
also  revised  the  example  provided  in 
paragraph  (g)  of  this  section  to  be  more 
helpful  to  the  reader. 

•  In  §  902.75,  HUD  adds  a  new 
paragraph  (h)  to  address  the  audit 
review  of  a  PHA  designated  as  troubled. 
This  new  provision  is  based  on  practice 
under  the  PHMAP  regulations. 

Under  the  PHMAP  regulations,  a 
troubled  PHA  with  more  than  100  units 


was  required  to  undergo  a  confirmatory 
review  by  HUD  before  the  PHA's 
troubled  designation  was  removed.  This 
review  is  conducted  by  a  team 
appointed  by  the  Office  of  Public  and 
Indian  Housing.  For  large  troubled 
PHAs,  the  team  is  comprised  of  housing 
specialists  and  financial  analysts  from 
throughout  the  countrv  (as  opposed  to 
staff  from  HUD's  Field  Office  with 
jurisdiction  over  the  PHA).  This  process 
provides  for  an  accurate  and  objective 
assessment  of  the  PHA  and 
appropriately  removes  these  duties  from 
the  Field  Office  that  provides  the 
technical  assistance  to  the  PHA. 

As  revised  by  this  final  rule,  the 
PHAS  will  provide  a  similar  process  for 
PHAS,  but  only  in  relation  to  the  PHAS 
Financial  Indicator.  REAC  may,  at  its 
discretion,  select  an  audit  firm  that  will 
perform  the  audit  of  PHAs  identified  as 
troubled  under  PHAS,  and  its 
predecessor  PHMAP,  and  REAC  will 
serve  as  the  audit  committee  for  the 
audit  in  question.  At  its  discretion, 
REAC  will  either  select  the  auditor  from 
the  existing  request  for  proposals  of 
audit  work  issued  by  the  PHA,  or  REAC 
will  conduct  its  own  request  for 
proposals  and  will  conduct  the  selection 
process.  If  REAC  conduct  its  own 
request  for  proposals  and  conducts  the 
selection  process,  the  audit  engagement 
may  be  paid  irom  funds  assigned  to  the 
PHA  by  HUD  for  such  purposes,  as 
provided  by  law. 

In  §  902.77  (Referral  to  the 
Departmental  Enforcement  Center), 
HUD  clarifies  that  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
makes  the  determination  that  a  troubled 
PHA  shall  be  declared  in  substantial 
default. 

In  addition  to  these  changes,  HUD  has 
made  editorial  and  technical  changes 
throughout  the  rule  for  purposes  of 
clarity. 

IV.  Discussion  of  Public  Comments 

This  section  presents  WUD  responses 
to  the  significant  issues  raised  by  the 
public  commenters.  The  organization  of 
the  public  comments  generally  follows 
the  organization  of  the  proposed  rule. 
The  heading  "Comment"  states  the 
comment  or  comments  made  by  the 
commenter  or  commenters,  and  the 
heading  "Response"  presents  HUD's 
response  to  the  issue  or  issues  raised  by 
the  commenters.  With  respect  to 
comments  about  the  scoring  processes 
of  the  PHAS  Indicators,  the  majority  of 
these  f  omments  are  discussed  in 
Section  V  of  this  preamble,  but  there 
may  be  some  overlap  in  discussion  of 
the  processes  between  this  Section  IV 
and  Section  V. 
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Subpart  A — Ge  leral  Provisions 

Section  902.1     Purpose  and  General 
Description 
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of  the  PHAS  to  AMEs.  All  PHAS 
indicators  are  not  applicable  to  mixed- 
finance  owner  entities  or  public  housing 
units  owned  and  operated  by  such 
entities.  PHAS  Indicator  #1  (Physical 
Condition)  and  some  but  not  all  of  the 
components  of  PHAS  Indicator  #3 
(Management  Operations)  are  applicable 
to  these  entities  but  not  PHAS  Indicator 
#2  (Financial  Condition)  and  not  PHAS 
Indicator  #4  (Resident  Service  and 
Satisfaction  Indicator).  These  entities 
should  be  exempt  from  assessment 
under  Indicators  #2  and  #4. 

Response.  Entities  that  manage 
mixed-income,  and/or  mixed-finance 
developments  fall  under  the  definition 
of  an  AME.  An  AME  is  defined  as  "a 
receiver,  private  contractor,  private 
manager,  or  any  other  entity  that  is 
under  contract  with  a  PHA,  or  that  is 
duly  appointed  or  contracted  (for 
example,  by  court  order  or  agency 
action)  to  manage  all  or  part  of  a  PHA's 
operations"  (24  CFR  902.7).  An  owner 
entity  managing  a  mixed-income, 
mixed-finance  development  has  a 
contractual  relationship  with  the  PHA, 
usually  through  a  Regulatory  and 
Operating  Agreement,  to  operate  the 
public  housing  units  that  are  covered  by 
the  PHA's  Annual  Contributions 
Contract  (ACC)  contract  with  HUD. 
Therefore,  for  the  purpose  of  PHAS, 
private  owners  or  entities  operating 
mixed-income  developments  that 
include  public  housing  units  are  treated 
as  AMEs. 

HUD  disagrees  with  the  comment  that 
all  PHAS  Indicators  are  not  applicable 
to  entities  that  manage  mixed-finance 
developments.  Components  of  PHMAP 
measured  the  financial  condition  of 
these  entities  and  resident  ser\'ices. 
Accordingly,  HUD  does  not  believe 
there  is  a  basis  for  exempting  these 
entities  from  the  assessments  performed 
under  PHAS  Indicators  #2  and  #4. 

Subpart  B— PHAS  Indicator  #1: 
Physical  Condition 

Certain  comments  specifically 
addressed  to  the  PHAS  Notice  on  the 
Physical  Condition  Scoring  Process  may 
be  applicable  to  the  regulations  in 
Subpart  B  and  vice  versa.  Please  see 
Section  V  of  this  preamble. 

Section  902.23    Physical  Condition 
Standards  for  Public  Housing — Decent, 
Safe,  and  Sanitary  Housing  in  Good 
Repair  (DSS/GRl 

Comment.  The  definition  for  "good 
repair"  is  not  defined  in  the  nde.  This 
term  needs  to  be  defined  in  the  rule. 

Response.  The  term  "good  repair," 
like  the  terms  "decent,  safe,  and 
sanitary."  is  defined  in  §  902.23.  and  in 
§5.703  of  HUD's  Uniform  Physical 


Condition  Standards  rule,  published  in 
final  on  September  1.  1998  (63  FR 
46566).  For  each  of  the  major 
inspectable  areas  that  are  inspected  as 
part  of  a  physical  condition  inspection, 
these  terms  are  defined  through 
descriptions  such  as  "proper  operating 
condition,"  and  "structurally  sound"  of 
the  items  that  make  up  the  inspectable 
areas.  These  terms  were  elaborated  upon 
in  the  PHAS  Notice  on  the  Physical 
Condition  .Scoring  Process,  and  in  the 
preamble  to  both  the  June  30.  1998, 
PHAS  proposed  rule,  and  the  June  30, 
1998,  Uniform  Physical  Condition 
Standards  proposed  rule.  As  noted  in 
both  preambles,  the  statutory  physical 
condition  standard  for  public  housing 
required  by  the  1937  Act  was  expressed 
in  terms  of  "decent,  safe  and  sanitary." 
(However,  the  physical  condition 
standard  presently  required  under 
section  2  of  the  1937  Act  is  referred  to 
as  "decent  and  safe"  which  HUD  does 
not  consider  a  substantive  change  to  the 
previous  statutory  standard.)  For  FHA- 
related  properties,  the  statutory 
standard  is  expressed  in  terms  of  "good 
repair  and  condition."  In  adopting 
physical  standards  that  are  applicable  to 
both  public  housing  and  FHA-related 
properties,  HUD  uses  the  descriptive 
term — "decent,  safe,  sanitary  and  in 
good  repair.  ' 

Comment.  The  physical  condition 
standards  are  not  clearly  defined.  The 
standards  by  which  PHAs  are  judged 
must  be  defined. 

Response.  The  preceding  response 
addresses  this  issue  to  some  extent. 
Additionally,  HUD  addressed  this  issue 
in  its  proposed  rule  on  Uniform 
Physical  Condition  Standards, 
published  on  June  30,  1998.  In  the 
preamble  to  that  proposed  rule,  HUD 
stated  that  the  standards  are 
intentionally  broad  and  are  defined  with 
terms  such  as  in  "proper  operating 
condition,"  "adequately  functional," 
and  "free  of  health  and  safety  hazards." 
Given  the  differences  in  design  of  HUD 
housing,  and  the  different  types  of 
electrical  and  utility  systems  that  will 
be  encountered,  a  rule  cannot  define  or 
describe  proper  operating  condition  for 
every  type  of  system,  or  every  type  of 
element.  This  informatio»  is  rightly 
placed  in  supplementary  documents, 
which  have  been  made  available  to 
PHAs  directly,  through  HUD's  website, 
since  1998.  This  information  also  was 
made  available  through  notices 
published  in  the  Federal  Register  in 
May  1999  and  June  1999.  as  discussed 
earlier  in  this  preamble. 
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Section  902.24    Physical  Inspection  of 
PHA  Properties. 

Comment.  The  majority  of  the 
commenters  commended  HUD  for 
removing  vacant  units  from  the  physical 
inspection  process.  Several  commenters. 
however,  stated  that  the  rule  also  should 
exclude  from  inspection  units  that  are 
in  the  process  of  being  modernized.  As 
an  example,  commenters  noted  that 
deficiency  ratings  should  not  be 
assigned  to  units  or  buildings  to  be 
replaced  as  part  of  HOPE  VI 
revitalization.  This  information  can  be 
obtained  by  HUDs  review  of  the  PHA's 
on-going  modernization  projects  and 
Physical  Needs  Assessment. 

Response.  HUD  believes  that  mcUiy  of 
the  concerns  raised  by  the  commenters 
with  respect  to  modernization  result 
from  advisory  inspections  that  occurred 
before  HUD  issued  its  proposed  rule  on 
June  22,  1999.  HUD  addressed  concerns 
regarding  modernization  issues  in  the 
June  22,  1999,  proposed  rule.  The  June 
22.  1999,  proposed  rule  advised  that  it 
would  add  to  the  PHAS  rule  (and  this 
final  rule  includes  this  amendment), 
three  categories  of  exemptions  which 
assist  PHAs  by  providing  flexibility  in 
scoring  for  reasonable  unforeseen 
circumstances  in  conducting  physical 
inspections.  The  exemptions  consist  of 
the  following  categories  of  units  that  are 
not  under  lease:  (1)  units  undergoing 
vacant  unit  turnaround — vacant  units 
that  are  in  the  routine  process  of  turn 
over,  i.e.,  the  period  between  which  one 
resident  has  vacated  a  unit  and  a  new 
lease  takes  effect;  (2)  units  undergoing 
rehabilitation — vacant  units  that  have 
substantial  rehabilitation  needs  already 
identified,  and  there  is  an  approved 
implementation  plan  to  address  the 
identified  rehabilitation  needs  and  the 
plan  is  fully  funded:  and  (3)  off-line 
units — vacant  units  that  have  repair 
requirements  such  that  the  units  cannot 
be  occupied  in  a  normal  period  of  time 
(considered  to  be  between  five  to  seven 
days)  and  which  are  not  included  under 
any  approved  rehabilitation  plan. 

HUD  declines  to  exempt  occupied 
units  that  are  undergoing  modernization 
from  physical  inspections.  If  a  unit  is 
occupied  it  must  be  decent,  safe, 
sanitary  and  in  good  repair.  However, 
the  final  rule  provides  that  HUD  may 
determine  occupied  dwelling  units 
undergoing  modernization  work  in 
progress  require  an  adjustment  to  the 
physical  condition  score  and  will 
consider  such  adjustment  as  provided  in 
§  902.25(c)(3)  of  this  final  rule. 

Comment.  PHAs  should  be  given 
credit  for  items  needing  repair  or 
modernization  and  for  which  repair  or 
modernization  is  pending  but  not  yet 


begun  because  of  lack  of  funding  due  to 
Federal  budget  decisions.  PHAs  should 
not  be  penalized  for  circumstances 
(such  as  funding)  beyond  their  control. 
Rather  than  a  "point  in  time"  physical 
inspection,  PHAs  should  be  given 
points  for  doing  their  jobs  well  under 
difficult  circumstances. 

Response.  The  1937  Act  and  the  ACC 
place  the  responsibility  for  maintaining 
public  housing  in  the  hands  of  the  PHA. 
HUD  understands  budgetary  constraints, 
but  part  of  good  management  is 
maintaining  housing  in  a  decent,  safe 
and  sanitary  condition  even  when 
fimding  sources  are  limited. 
Maintaining  housing  in  acceptable 
living  condition  is  not  just  a  regulatory 
standard  but  also  a  statutory  standard. 
HUD's  Uniform  Physical  Condition 
Standards  and  the  PHAS  rule  assess  the 
extent  to  which  PHAs  are  maintaining 
public  housing  in  accordance  with  the 
statutory  standard. 

Of  necessity,  the  inspection  of  the 
public  housing  inventory  is  an 
inspection  at  "a  point  in  time.'"  HUD 
believes  it  would  be  misleading  to 
report  a  condition  of  public  housing 
other  than  the  actual  condition  of  the 
housing.  If  a  PHA  maintains  its  housing 
in  a  condition  that  is  decent,  safe,  and 
sanitary  despite  limited  funding,  the 
PHA  is  fulfilling  its  statutory  mandate 
and  will  receive  a  passing  score  under 
PHAS  Indicator  #1. 

With  respect  to  modernization  needs, 
HUD  notes  that  the  final  rule  provides 
an  adjustment  to  the  physical  condition 
score  for  modernization  work  in 
progress.  (Please  see  earlier  discussion 
on  §  902.25(c)(3).) 

Comment.  The  rule  needs  to  clarify 
how  units  are  selected  for  physical 
inspection.  Rating  a  PHA  only  on  a 
certain  percentage  of  the  units  inspected 
is  unfair. 

Response.  To  ensure  accuracy  in  the 
physical  condition  standards  and 
inspection  requirements,  units  are 
chosen  for  physical  inspections  by  a 
statistically  valid  random  sample 
determined  by  the  size  of  the  property. 
The  sample  does  not  distinguish 
between  the  type  of  property(s)  (i.e., 
elderly  or  family)  or  units  (i.e.,  one 
bedroom,  two  bedroom,  three  bedroom, 
etc.)  that  are  involved.  The  system 
generated  sample  will  evenly  distribute 
the  buildings  and  units  to  be  inspected 
among  the  different  types  if  more  than 
one  building  type  is  contained  in  a 
particular  property. 

In  developing  the  PHAS  rule.  HUD 
considered  the  extent  to  which  it 
needed  to  inspect  all  units  or  some 
lesser  number.  HUD  concluded  that  it 
should  not  inspect  all  units  because  that 
would  be  costly  and  PHAs  are  already 


required  to  inspect  100%  of  their  units 
and  systems  under  PHAS  Indicator  #3, 
Management  Operations.  HUD  decided 
to  use  a  statistically  valid  random 
sample  methodology.  This  methodology 
is  accepted  throughout  the  scientific 
and  business  communities  for  making 
assessments  regarding  large  universes. 

Comment.  PHAs  should  not  receive 
deficiency  ratings  for  items  that  are 
outside  of  a  PHA's  control,  e.g.,  city  or 
town  sidewalks,  or  roads  near  public 
housing  developments. 

Response.  The  physical  condition  • 
standards  and  inspection  requirements 
luider  the  PHAS  rule  do  not  hold  PHAs 
accountable  for  site  areas  which  are  not 
within  their  control.  The  rule  only 
applies  to  aspects  of  the  housing  that  are 
within  the  ownership  of  the  PHA.  For 
instance,  a  PHA  owner  is  not 
responsible  for  maintaining  a  road, 
sidewalk,  etc..  if  the  PHA  does  not  own 
the  site  area:  however,  the  PHA  will  be 
responsible  for  maintaining  all  areas 
which  are  legally  part  of  the  property. 
In  instances  involving  items  scored  but 
that  are  not  within  a  PHA's  control,  the 
PHA  may  request  an  adjustment  in 
accordance  with  new  paragraph  (c)  of 
§902.25. 

Comment.  The  final  rule  needs  to 
resolve  possible  conflict  with  fair 
housing  issues  and  issues  of  reasonable 
accommodation  under  section  504  of 
the  Rehabilitation  Act  of  1973.  A  PHA 
received  a  deficiency  rating  because  a 
unit  was  not  painted,  but  the  unit  was 
not  painted  at  the  request  of  a  tenant 
who  claimed  disability  on  the  basis  of 
allergic  reaction.  This  type  of  situation 
needs  to  be  addressed  in  the  final  rule. 

Response.  Section  902.24  (Physical 
Inspection  of  PHA  Properties), 
introduced  by  the  June  22,  1999 
proposed  rule,  addresses  the  issue  of 
compliance  with  civil  rights  and 
accessibility  requirements.  This  section 
provides  that  HUD  will  review  certain 
elements  during  the  ptiysical  inspection 
to  determine  possible  indications  of 
noncompliance  with  the  Fair  Housing 
Act  and  section  504  of  the 
Rehabilitation  Act  of  1973.  but  a  PHA 
will  not  be  scored  on  those  elements. 
Any  indication  of  possible 
noncompliance  will  be  referred  to 
HUDs  Office  of  Fair  Housing  and  Equal 
Opportunity. 

Comment.  The  final  rule  should 
provide  for  separate  inspeK-tion 
protocols  for  high  rise  buildings  and 
scattered  site  projects.  The  current 
inspection  protocol  apparently  was 
designed  for  both  high  rise  and 
lownhouse  developments,  so  its 
treatment  of  common  areas  Is  somewhat 
uneven  and  unreliable.  The  inspection 
protocol  is  even  less  accurate  when 
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maintained  housing  that  meets  the 
standard. 

Comment.  The  rule  needs  to  address 
fiirther  the  inspection  notification 
process.  The  scheduling  of  the 
inspection  appears  to  be  kept  a  secret 
until  the  last  moment.  In  one  PHA's  ' 
development,  although  some  tenants 
did  not  want  their  imits  inspected,  the 
inspector  advised  that  the  tenants 
would  have  to  confirm  that  to  the 
inspector  in  person.  Advance  notice  of 
the  inspection  needs  to  be  provided  and 
tenant  rights  need  to  be  considered  and 
respected  by  the  inspector. 

Response.  The  rule  provides  the 
timing  of  the  inspections.  Specifically, 
PHAs  are  to  be  assessed  annually. 
Physical  inspections  are  to  take  place  in 
the  three  months  immediately  preceding 
the  end  of  the  PHA's  fiscal  year.  In 
addition,  HUD's  ACC  does  not  afford 
tenants  the  right  of  refusal  to  have  a  unit 
inspected.  In  accordance  with  the  ACC, 
PHA's  are  required  to  provide  HUD  or 
its  representative  with  full  and  fi-ee 
access  to  all  facilities  (units  and 
appurtenances)  contained  in  the  project 
in  order  to  permit  physical  inspections. 
In  the  event  that  a  PHA  fails  to  provide 
access  as  required  by  HUD  or  its 
representative,  the  PHA  will  be  given 
"0"  points  for  the  project(s)  involved 
which  will  be  reflected  in  the  physical 
condition  and  overall  PHAS  score.  With 
respect  to  notification  of  the  physical 
inspection,  HUD  provides  written 
notification  to  the  PHA  that  its 
properties  will  be  inspected  within  the 
next  30  to  90  days.  The  HUD  contract 
inspector  will  schedule  the  inspection, 
providing  a  minimum  10  days 
notification,  which  is  confirmed  with 
the  PHA  in  writing  by  the  contractor. 
HUD's  notification  of  inspection 
requires  the  PHAs  to  provide  proper 
notification  to  tenants.  The  contractor's 
confirmation  letter  also  reminds  PHAs 
of  the  tenant  notification  requirement. 

Comment.  HUD's  authority  to  access 
tenant  dwelling  imits  as  provided  in 
§  902.24(d)  is  questionable.  Section 
902.24(d)  states  that  "PHAs  are  required 
by  the  Aimual  Contributions  Contract 
(ACC)  to  provide  the  government  with 
full  and  free  access  to  all  facilities 
contained  in  the  project."  However,  the 
degree  of  access  envisioned  by  Section 
1 5  of  the  ACC  is  circumscribed  by  the 
auditing  function,  and  is  not  meant  to 
authorize  unbridled  access  to  tenant 
dwelling  units.  Additionally,  portions  of 
the  public  housing  program  regulation 
at  24  CFR  966.4(j)  do  not  give  HUD  full 
and  free  access  to  tenant  dwelling  units. 
The  PHAS  rule  does  not  justify  entry  by 
HUD  of  a  tenant  dwelling  unit  without 
notification  which  specifies  a  date  and 
time  of  inspection,  or  entry  by  the  HUD 


without  notice  because  a  physical 
inspection  would  not  be  considered  an 
"emergency"  within  the  regulation. 

Response.  HUD  has  the  requisite 
statutory  and  regulatory  authority  to 
inspect  tenant  dwelling  units. 
Notification  of  inspection  is  provided  to 
the  PHA  who  is  required  to  provide 
proper  notification  to  tenants.  However, 
HUD  notes  that  §  966.4(j)  of  its 
regulations  does  not  require  a  specific 
time  or  date,  only  reasonable  advance 
notification,  that  inspections  will  be 
performed  during  reasonable  hours. 

Comment.  The  PHAS  inspections 
establish  unfunded  financial  burdens 
and  constitute  an  unfunded  mandate. 
Although  HUD  outsources  the 
inspections,  PHAs  are  required  to 
accompany  contractors  during 
inspections,  resulting  in  added 
maintenance  and  managerial  costs. 
When  coordinating  inspections  for 
scattered  site  public  housing  units,  a  lot 
of  time  is  wasted  inspecting  units  in  one 
part  of  the  city  £uid  then  going  to  an 
entirely  different  section  of  the  city  on 
the  same  day.  HUD  should  schedule 
scattered  site  inspections  with  regards 
to  geographical  considerations  such  as 
zip  codes  to  maximize  routing 
efficiencies  and  to  keep  the  already 
excessive  administrative  costs  of  this 
process  to  a  minimum. 

Response.  HUD  has  a  statutory 
obligation  to  assess  the  performance  of 
PHAs,  including  the  physical  condition 
of  their  properties.  Additionally,  the 
ACC  has  always  provided  that  PHAs 
must  provide  HUD  with  full  and  free 
access  to  their  developments.  HUD  has 
conducted  on-site  reviews  of  PHAs 
either  through  PHMAP  confirmatory 
reviews  or  other  management  reviews 
for  at  least  two  decades.  Therefore, 
Federal  oversight  of  the  physical 
inspection  of  public  housing  units  is  not 
new  for  PHAs.  It  is  an  inherent  part  of 
receiving  Federal  financial  assistance 
and  is  customary  in  most,  if  not  all 
Federal  gremt  programs,  regardless  of  the 
administering  agency.  HUD  believes 
that  there  should  be  little  or  no 
difference  in  the  way  a  physical 
inspection  should  be  conducted 
between  Federal  programs.  HUD 
believes  that  it  is  important  to  have  a 
consistent  standard  across  programs  and 
geographical  regions.  In  this  way,  all 
properties  and  property  owners  are 
treated  fairly  and  equedly. 

With  respect  to  inspection  of  units  at 
scattered  sites  and  the  additional  time 
involved,  it  is  HUD's  intent  to  reduce 
the  administrative  burden  to  the  PHAs 
to  the  extent  possible.  HUD  will 
examine  inspection  schedules  and  make 
every  effort  to  schedule  inspections  that 
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minimize  the  use  of  resources  on  the 
part  of  the  PHA. 

Comment.  The  HUD  contract 
inspectors  are  poorly  organized, 
inadequately  skilled  and  highly 
inefficient,  and  PHAS  physical 
inspection  quality  controls  are 
inadequate.  Inspectors  did  not  keep  the 
inspection  schedules  as  promised,  and 
did  not  perform  the  inspection  process 
as  reqiiired.  Inspectors  did  not  inform 
PHA  staff  of  inspection  schedules  as 
required.  The  rule  needs  to  ensure 
consistency  in  inspection.  Inspectors  in 
one  area  may  be  more  lenient,  whereas 
inspectors  in  another  area  may  be  more 
stringent  in  interpreting  inspection 
standards.  Inspection  standards  should 
be  clarified  in  the  new  rule  and 
independent  contractors  should 
commimicate  their  interpretation  of  the 
standards  to  PHAs  before  the  inspection 
is  conducted. 

Response.  HUD  contract  inspectors, 
contracted  under  the  national 
inspection  contract  (NIC),  successfully 
conducted  approximately  24,000 
inspections  nationally  during  the  first 
year.  Other  contract  inspectors  under 
the  baseline  inspection  contract  (BIC) 
will  inspect  approximately  16,000 
properties  by  the  end  of  this  calendar 
year.  These  contract  inspectors  were 
trained  using  a  new  and  unique 
protocol,  and  successfully  scheduled 
and  completed  the  required  inspections. 
All  of  this  required  a  tremendous 
amount  of  organization  and  logistics. 

All  HUD  contract  inspectors  must 
meet  certain  basic  qualifications 
involving  knowledge,  experience  and/or 
education  in  the  building  trades  or 
conducting  inspections.  In  addition, 
these  inspectors  completed  a  5  day 
training  covuse  in  the  new  inspection 
software  and  were  required  to  pass 
proficiency  tests  in  the  use  of  the 
software.  Since  these  inspections  started 
for  the  first  time  in  October  1, 1998,  the 
initial  start-up  involved  some  refining 
as  one  would  expect  given  the  size  and 
magnitude  of  this  effort.  In  certain  cases, 
problems  were  encountered  and  HUD 
responded  to  those  problems.  HUD 
believes  that  the  process,  overall,  is 
running  smoothly.  HUD  is  striving  to 
constantly  improve  and  refine  the 
process  and  will  continue  to  do  so  in 
the  future.  In  this  regard,  HUD  also 
provides  for  required  periodic  retraining 
of  the  inspectors,  to  ensure  that  the 
inspectors  are  up-to-date  and  familiar 
with  any  changes  made  to  the  PHAS 
regulation,  physical  condition  protocols 
and  the  physical  condition  inspection 
software. 

HUD  acknowledges  that  even  with 
qualification  and  training  requirements 
imposed  on  inspectors,  some  inspectors. 


as  is  the  case  in  any  profession,  perform 
better  than  others.  For  this  reason,  HUD 
has  developed  a  four  tiered  quality 
control/assiu"ance  process. 

First,  each  contractor  is  required  to 
have  a  quality  control  program  to  ensure 
that  the  HUD  protocol  is  being  followed. 
Second,  REAC  has  its  own  quality 
assurance  staff,  who  are  employees  of 
the  Federal  government.  Their  sole  job 
is  to  review  the  performance  of  the 
contract  inspectors  to  ensiu-e  that  the 
inspection  protocol  is  being  followed. 
Third,  REAC  also  has  a  Technical 
Assistance  Center  and  a  toll  free 
telephone  number  (1-888-245-4860)  for 
program  participants  to  call  when 
experiencing  problems  like  the 
inspector  failing  to  show  up  for 
scheduled  inspections.  In  many  cases, 
failure  to  show  up  for  inspections  is  the 
result  of  unexpected  delays  {e.g., 
weather,  more  difficult  and  complex 
inspections  than  anticipated,  etc.). 
Fourth,  HUD  has  provided  a  technical 
review  procedure  to  address  material 
errors  in  an  inspection.  This  review 
procediu-e  was  first  announced  in  a 
notice  published  in  the  Federal  Register 
on  May  13,  1999,  and  was  part  of  the 
PHAS  proposed  rule  published  on  June 
22,  1999. 

Comment.  The  sheer  volume  of 
inspectable  items  makes  the  inspection 
even  more  vulnerable  to  differences  in 
interpretation  and  error. 

Response.  HTJD  does  not  believe  that 
the  number  of  inspectable  items  is 
either  excessive  or  makes  the  inspection 
vulnerable  to  different  interpretations. 
The  number  of  inspectable  items  is 
similar  to  those  contained  in  the  Section 
8  Housing  Quality  Standards  (HQS) 
inspection.  While  there  is  a 
considerable  number  of  deficiency 
definitions,  all  elements  of  the 
inspection  protocol,  including  the 
definitions,  are  contained  in  the 
inspection  software  and  are  easily 
retrievable  by  the  inspector,  and  are 
designed  to  preclude  subjective 
interpretations  on  the  part  of  the 
contract  inspectors.  The  more 
experience  that  the  contract  inspectors 
have  with  the  protocol  the  easier  the 
inspection  process  becomes.  HUD  does 
not  believe  that  the  inspection  protocol 
is  beyond  the  capabilities  of  the 
inspection  profession. 

With  respect  to  deficiency  definitions, 
HUD  has  revised  a  considerable  number 
of  definitions  for  purposes  of  clarity  and 
simplification.  The  revised  Dictionary 
or  Deficiency  Definitions  is  currently 
available  for  review  on  HUD's  website. 

Comments.  The  rule  should  allow  for 
PHAs  to  correct  minor  deficiencies 
while  an  inspector  is  on  site,  to  avoid 


potential  problems  related  to  the 
inspection. 

Response.  New  paragraph  (b)  in 
§  902.26  allows  for  PHAs  to  correct 
deficiencies  before  HUD  issues  its  final 
physical  inspection  report  to  the  PHA. 

Comment.  Certain  elements  of  the 
inspection  are  equivalent  to  an 
appearance-oriented  inspection  that  is 
like  a  military  "white  glove"  test  and  is 
beyond  determining  whether  the 
property  is  decent,  safe,  sanitary  and 
good  repair,  or  the  property  components 
work  and  function  properly.  The  PHAS 
physical  inspection  should  not  be  an 
assessment  of  the  tenant's 
housekeeping. 

Response.  HUD  disagrees  that 
elements  of  the  inspection  go  beyond 
the  statutory  mandate  regarding  the 
physical  condition  of  the  property.  The 
PHAS  physical  inspection  is  not  an 
appearance-oriented  assessment  or  an 
assessment  of  a  resident's  housekeeping. 
The  focus  of  the  inspection  is  whether 
the  housing  is  in  a  condition  of  decent, 
safe,  sanitary  and  in  good  repair.  The 
inspection  assesses  the  condition  of  the 
PHA's  property,  including  occupied 
units.  HUD  has  revised  the  physical 
ifispection  report  and  the  revised  report 
is  more  user  friendly  and  clarifies  for 
the  PHA  the  exact  natiue  of  the 
deficiency. 

Comment.  HUD  inspectors  should 
skip  the  relatively  few  units  with 
"problem"  tenants,  such  as  those  who 
are  mentally  ill  and  hostile,  or  currently 
bringing  legal  actions  against  the  PHA. 

Response.  HUD  understands  the 
challenges  that  PHAs  face.  HUD, 
however,  has  a  statutory  obligation  to 
determine  the  condition  of  the  PHA's 
property.  Resident  evictions  and  related 
actions  are  a  normal  part  of  residential 
management.  Given  HUD's  statutory 
obligation,  HUD  cannot  forgo  inspection 
of  occupied  units  because  certain 
tenants  are  considered  "problem" 
tenants. 

Comment.  Tenant-owned  appliances 
and  smoke  detectors  should  not  be 
scored  in  the  physical  inspection  of  a 
property.  One  PHAS  inspector  cited  a 
defunct  battery  operated  smoke  detector 
which  a  tenant  had  installed,  even 
though  the  PHA-provided  hard-wired 
smoke  detector  that  worked.  PHAs 
should  not  receive  deductions  for  items 
that  are  not  the  property  of  the  PHA. 

Response.  Any  deductions  that  may 
be  made  for  resident-owned  property 
such  as  that  described  in  the  comment 
can  be  accommodated  by  a  PHA's 
request  for  an  adjustment  in  accordance 
with  new  paragraph  (c)  of  §  902.25. 

Comment.  There  should  be  no 
deficiency  ratings  for  elements  or  items 
of  the  public  housing  development  that 
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an  instruction  guidebook  for  completing 
the  form.  The  certification  for  the 
physical  condition  and/or  neighborhood 
environment  includes  project  number, 
project  name,  and  the  three  areas  where 
the  adjustment  applies.  The  PHA  is  to 
indicate  for  each  project  which  area{s) 
apply. 

Section  902.26    Physical  Inspection 
Report 

Comment.  The  physical  inspection 
reports  are  difficult  to  imderstand.  The 
report  lacks  the  necessary  detail  for  staff 
to  imderstand  the  nature  of  the 
deficiency  so  that  the  PHA  may  take  the 
appropriate  corrective  action  required. 

Response.  HUD  appreciates  the 
comment  and  as  noted  earlier  in  this 
preamble,  HUD  has  revised  the  physical 
inspection  report  so  that  PHAs  may 
better  understand  the  nature  and 
location  of  deficiencies  cited  for  their 
properties. 

Comment.  The  final  physical 
inspection  report  should  be  supplied  to 
PHAs  within  15  to  30  days  after  the 
inspection  is  completed. 

Response.  As  provided  in  the  rule,  the 
PHA's  property  representative  will 
receive  the  list  of  every  observed 
exigent/fire  safety,  health  and  safety 
deficiency  that  calls  for  immediate 
attention  or  remedy  before  the  inspector 
leaves  the  site.  HUD  will  endeavor  to 
provide  complete  inspection  results  as 
soon  as  possible  after  inspections  are 
completed.  HUD  will  provide 
inspection  results  on  its  website  as  soon 
as  all  inspections  are  completed,  rather 
than  waiting  until  all  data  needed  to 
issue  a  PHAS  score  is  received. 

Comment.  There  should  be  an  exit 
conference  with  the  inspector  to  review 
the  inspection  for  accuracy  in  what  was 
inspected.  Additionally,  no  information 
about  PHAS  should  be  released  without 
the  approval  of  the  PHA.  Response.  This 
issue  was  raised  in  response  to  HUD's 
June  30,  1998,  proposed  rule  on  the 
PHAS  (the  first  PHAS  proposed  rule). 
For  the  same  reasons  stated  in  the 
preamble  to  the  PHAS  final  rule 
(published  September  1,  1998)  that 
addressed  this  issue,  HUD  declines  to 
adopt  the  suggestion.  PHAs  are  required 
to  designate  a  representative  to 
accompany  the  inspector  during  the 
entire  inspection.  As  a  result,  the  PHA 
representative  will  be  aware  of  the 
inspection  and  be  able  to  provide  any 
clarifications  that  may  be  required 
during  the  inspection.  (See  Federal 
Register  of  September  1,  1998,  at  63  FR 
46603.)  Additionally,  as  noted  in  the 
preceding  comment,  PHAs  will  be 
notified  of  every  exigent/fire  safety, 
health  and  safety  deficiency  on  the  same 
day  of  the  inspection,  before  the 


inspector  leaves  the  site.  Further,  HUD 
has  added  a  new  paragraph  to  §  902.26 
that  allows  PHAs  to  correct  deficiencies 
identified  during  the  inspection  process, 
and  noted  on  the  report,  before  the  final 
physical  inspection  report  is  issued. 

With  respect  to  the  confidentiality  of 
PHAS  scores,  HUD  notes  that  release  of 
official  documents  are  subject  to  certain 
statutes  such  as  the  Freedom  of 
Information  Act,  the  Privacy  Act.,  etc.) 
HUD  is  therefore  further  examining  this 
issue  in  an  effort  to  maintain  the 
confidentiality  of  the  PHAS  scores  until 
these  scores  become  final  and  are 
required  to  be  posted  by  the  PHA  in  an 
appropriate  location  and  published  by 
HUD  in  the  Federal  Register  in 
accordance  with  the  PHAS  regulations. 
As  noted  earlier  in  this  preamble, 
§902.63  has  been  revised  to  clarify 
when  a  PHA's  PHAS  score  becomes  the 
PHA's  final  PHAS  score  (e.g.,  any 
adjustments  that  needed  to  be  made 
have  been  made,  and  any  technical 
review  or  appeal  issues  have  been 
decided). 

Subpart  C— PHAS  Indicator  #2: 
Financial  Condition 

Certain  comments  specifically 
addressed  to  the  PHAS  Notice  on  the 
Financial  Condition  Scoring  Process 
may  be  applicable  to  the  regulations  in 
Subpart  C  and  vice  versa.  Please  see 
Section  V  of  this  preamble. 

Section  902.30    Financial  Condition 
Assessment 

Comment.  HUD  should  reconsider  its 
plan  to  measure  the  financial  condition 
of  a  PHA  on  an  entity-wide  basis  by 
comparing  a  housing  authority  to  other 
housing  authorities  administering  a 
similar  number  of  units.  Additionally, 
comparison  should  be  limited  to  public 
housing  funds  only  (Operating  Fimd, 
Capital  Fund,  DEC,  EDSS,  etc.).  The 
inclusion  of  other  funds  (Section  8, 
CDBG,  local  development,  etc.)  simply 
distorts  any  meaningful  comparison. 
The  comparison  becomes  more  distorted 
if  one  housing  authority  administers 
CDBG  and  HOME  fiinds. 

Response.  HUD  has  considered 
whether  PHAs  should  be  financially 
assessed  on  an  entity-wide  basis,  and 
has  decided  that  they  should.  As 
discussed  in  Section  III  of  this 
preamble,  HUD  has,  however,  provided 
additional  time  for  PHAs  to  adjust  to 
financial  assessment  on  an  entity-wide 
basis.  The  final  rule  provides  that  PHAs 
with  fiscal  years  ending  September  30, 

1999,  December  31,  1999,  March  31, 

2000,  and  June  30,  2000,  will  receive  an 
advisory  score  for  HUD's  assessment  of 
the  PHA's  entity-wide  operations. 
Again,  PHAs  with  fiscal  years  ending 
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September  30,  1999,  and  December  31, 
1999,  were  already  notified  through 
HUD's  notice  published  on  October  21, 
1999,  that  their  financial  scores  would 
be  advisory.  Although  PHAs  with  fiscal 
years  ending  March  31,  2000,  and  June 
30,  2000,  will  receive  advisory  scores  on 
the  financial  assessment  of  their  entity- 
wide  operations,  they  are  not  exempt 
under  die  rule  fi-om  a  PHAS  financial 
score.  PHAs  with  fiscal  years  ending 
March  31,  2000,  and  Jime  30,  2000,  will 
receive  a  PHAS  financial  score  based  on 
their  public  housing  operating  subsidies 
program.  PHAs  with  fiscal  years  ending 
after  June  30,  2000,  will  receive  PHAS 
financial  scores  that  are  based  on  the 
PHA's  entity-wide  operations. 

HUD  believes  that  there  is  a  valid 
basis  for  conducting  the  assessment  on 
a  PHA's  entity-wide  operations.  In 
addition  to  overseeing  its  individual 
grant  and  subsidy  programs,  HUD  is 
concerned  with  the  overall  financial 
condition  of  entities  managing  public 
housing  without  regard  to  additional 
sources  of  funding.  The  focus  of  the 
PHAS  Financial  Condition  Indicator  is 
on  the  long  term  viability  and  financial 
performance  of  PHAs. 

In  addition,  HUD  has  the  authority  to 
assess  any  factors  it  determines 
appropriate  as  provided  by  section 
6(j){l)(K)  of  the  1937  Act,  and  the  Single 
Audit  Act  and  OMB  Circular  A-133 
require  entity-wide  audits  of  the 
financial  statements  of  PHAs  receiving 
federal  funds.  To  the  extent  that  PHAs 
enter  into  non-Federal  activities  that 
contribute  to  their  financial  health, 
these  PHAs  should  receive  higher  scores 
than  those  PHAs  that  have  entered  into 
arrangements  that  negatively  affect  the 
financial  health  of  the  PHA  (e.g. 
commitments,  contingencies).  Generally 
Accepted  Accoimting  Principles  (GASB 
14)  requires  that  an  entity  include  in  its 
financial  statement  all  operations  for 
which  it  is  financially  accoimtable.  The 
issuance  of  entity-wide  financial 
advisory  scores  for  the  first  four  quarters 
of  PHAS  scoring  is  an  accommodation 
HUD  was  willing  to  make  based  on 
consultation  with  the  industry  and 
HUD's  recognition  of  the  newness  of  the 
GAAP  conversion  process  for  some 
PHAs. 

Comment.  Peer  groups  should  not  be 
based  on  imit  counts  alone. 

Response.  With  respect  to  financial 
assessment,  HUD  has  and  continues  to 
research  the  possibility  of  establishing 
peer  groups  based  on  other  conmion 
PHA  characteristics  such  as  tenant 
composition  (elderly  vs.  family), 
building  type  (high  rise  vs.  garden  style) 
and  location.  Tenant  composition  and 
building  type  have  not  been 
incorporated  into  the  scoring  process  at 


this  time  because  PHAs  have  different 
mixes  of  tenants  and  building  types  and 
such  data  is  not  as  acciu-ately  tracked  as 
unit  count.  HUD's  research  to  date 
shows  no  clear  statistical  differences  in 
PHA  financial  performance  based  on  the 
type  of  tenant  or  building.  This  may 
change  in  the  future  as  additional  data 
becomes  available. 

Peer  groupings  based  on  location,  on 
the  other  hand,  have  been  established  to 
evaluate  expenses  in  addition  to  unit 
coimt  because  information  on  PHA 
location  is  readily  available  and 
accurate.  As  additional  data  becomes 
available  and  statisticed  analysis 
demonstrates  that  peer  groupings  based 
on  additional  factors  will  improve  the 
accuracy  of  scoring,  these  factors  will  be 
taken  into  consideration. 

Comment.  The  peer  group  sizes  are 
insufficient  f9r  measurement  of 
financial  condition.  The  PHAS  final  rule 
should  provide  for  two  additional  PHA 
size  categories:  one  size  category  for 
those  PHAs  administering  1,250  to 
5,000  units;  and  a  second  size  category 
for  extra  large  PHAs  defined  as  those 
PHAs  administering  more  than  10,000 
units. 

Response.  HUD  has  addressed  some 
of  these  concerns  by  adding  an  extra- 
large  size  category  of  PHAs.  The  extra- 
large  size  category  includes  those  PHAs 
administering  more  than  10,000  units 
based  on  statistical  analyses 
demonstrating  that  there  is  a  statistical 
difference  between  those  PHAs 
administering  between  1,250  and  9,999 
units.  The  addition  of  an  extra-large  size 
category  is  reflected  in  the  PHAS  Notice 
on  the  Financial  Condition  Scoring 
Process,  which  will  be  updated  and 
published  in  the  near  future.  At  this 
time,  the  PHAS  financial  scoring 
process  leaves  the  other  five  peer 
groupings  unchanged.  In  the  future,  the 
PHAS  scoring  process  for  the  Financial 
Condition  Indicator  may  be  revised  to 
include  additional  peer  group  sizes 
should  a  statistical  validity  be  proven. 

Section  902.33    Financial  Reporting 
Requirements 

Comment.  The  requirement  for 
electronic  transmission  of  data  using 
GAAP  principles  is  of  concern  because 
experience  in  general  with  data 
transmitted  to  and  firom  HUD  has 
resulted  in  problems.  The  experience 
has  been  one  of  difficulty  in  getting  into 
HUD  systems  both  in  terms  of 
timeliness  and  access.  Response.  HUD 
continues  to  improve  its  ability  to 
receive  and  process  the  electronic 
submission  of  data.  With  any  new 
system,  there  is  a  learning  period  that 
must  take  place.  The  electronic 
submission  system  has  been  in 


development  for  over  a  year  and  has 
undergone  a  series  of  tests  both   * 
internally  and  externally  at  selected 
PHA  locations.  HUD's  Financial 
Assessment  Subsystem  (FASS)  Release 
3.01  has  been  streamlined  to  improve 
performance  and  will  be  tested  at  over 
12  pilot  locations  nationwide.  To  the 
extent  PHAs  have  trouble  submitting 
data  as  a  result  of  HUD  servers  or 
communication  problems,  PHAs  can 
enter  the  reason  for  late  submissions  on 
the  FASS  template  and  REAC  will  have 
the  ability  to  waive  late  submission 
penalties.  Further  guidance  will  be 
provided  in  an  upcoming  Notice. 
Additionally,  although  the  FASS  does 
not  adlow  anyone  other  than  the  PHA  to 
enter  and/or  chcmge  data  in  the  PHA's 
financial  submission,  the  system 
provides  a  PHA  virith  the  ability  to 
review  its  financial  information  after  the 
information  has  been  submitted  to  HUD 
if  the  PHA  wishes  to  verify  the  accuracy 
of  the  submission. 

Comment.  The  requirement  to  submit 
financial  reports  electronically  via  the 
Financial  Data  Schedule  (FDS)  within 
two  months  of  the  PHA's  fiscal  year  end 
is  imrealistic  for  the  first  year  of 
submission.  The  conversion  to  GAAP  is 
complex,  particularly  for  large  PHAs 
administering  many  programs,  and  thus, 
PHAs  need  more  time  to  make  certain 
that  all  GAAP  conversion  items  are 
properly  recorded  in  the  initial  FDS 
submission. 

Response.  HUD  understands  that 
conversion  to  GAAP  may  not  be  easy  for 
some  PHAs  and  may  take  some  time, 
which  is  why  HUD  allowed  a  year  for 
PHAs  to  make  the  conversion  to  GAAP. 
PHAs  were  informed  of  the  conversion 
to  GAAP  with  the  issuance  of  the  first 
PHAs  proposed  rule  on  June  30,  1998, 
and  the  PHAs  final  rule  published  on 
September  1,  1998.  With  respect  to 
submission  of  financial  reports,  as 
discussed  in  the  preambles  to  both  of 
those  earlier  rules,  PHAs  were  already 
obligated  to  submit,  under  other 
program  requirements,  similar  financial 
information  to  HUD  within  45  days  after 
the  PHA's  fiscal  year  end.  Under  PHAs, 
PHAs  are  required  to  submit  their 
financial  information  within  two 
months  after  the  PHA's  fiscal  year  end. 
However,  since  this  is  the  first  year 
reporting  under  GAAP,  HUD  has 
provided  for  an  automatic  30  day 
extension  for  PHAs  to  submit  their  year- 
end  financial  information.  This 
automatic  extension  is  for  the  first  year 
of  reporting  only. 

Comment.  REAC  should  assign  a 
reporting  model  (Enterprise  vs. 
Government)  for  HUD-based  programs, 
and  issue  guidebooks. 
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Response. 
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these 
measurem  3nt 


add 


Section  902.35 
Scoring  and 

Comment. 
operating  budge  t 
performance 
net  income/loss, 
expendable 
management  w 
appropriate, 
funds  for  a  host 
federal  and  non 
reflected  in 
clear 

has  a  sound  cos : 
adhering  to  it. 

Response.  Th 
overall  financia 
without  regard 
This  is  referred 
assessment.  See 
first  comment 
preamble.  In 
coverage  is 
procedures  in 
Circular  A-1 3  3 
Governments 
Organizations 
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PHAS  rule  measures 
and  expenditure 
lugh  such  indicators  as 
number  of  days 
and  expense 
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budget  and  manage 
of  programs,  both 
federal,  which  are  not 
indicators.  A  more 
is  whether  a  PHA 
allocation  plan  and  is 


;  PHAS  measures  the 
condition  of  PHAs 
o  the  source  of  funding, 
to  as  an  entity-wide 
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lender  §902.30  of  this 
ition,  cost  allocation 
obta  ined  through  audit 

a  xordance  with  0MB 
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unique 
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inappropriately 
s  management 
to  those  of  private  real 
\  Vithout  taking  into 
operating  and 
I  equirements  of  the  PHA, 
to  private  sector 
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1  lot  compare  PHA 
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housing  industry.  The 


private  real  estate  market  has  capital 
reserve  requirements  for  the  long-term 
upkeep  of  its  properties  and  operates 
for-profit.  On  the  other  hand,  the  private 
real  estate  market  does  not  provide  the 
extensive  services  provided  by  PHAs  to 
its  residents. 

The  PHAS  uses  appropriate  financial 
benchmarks  used  by  many  industries  to 
assess  the  financial  condition  of  their 
operations.  For  example,  Current  Ratio, 
Net  Income,  and  Expense  Management 
are  indicators  widely  used  in  many 
industries.  Two  other  indicators. 
Occupancy  Loss  and  Tenant  Receivable 
Outstanding,  are  revised  versions  of  the 
previous  PHMAP  Management 
indicators  modified  to  better  assess 
financial  condition  (and  as  noted  earlier 
in  this  preamble,  they  have  been 
dropped  from  the  McUiagement 
Operations  Indicator;  they  are  now  only 
part  of  the  Financial  Condition 
Indicator). 

Comment.  The  PHAS  Occupancy  Loss 
component  includes  vacancy  days  that 
(1)  result  from  units  being  taken  off-line 
or  held  for  demolition  or  major 
redevelopment,  and  (2)  are  counted  as 
income  loss  if  part  of  the  PHA's  Unit 
Months  Available  (UMA).  Given  the 
capital  funding  process  for  PHAs  and 
the  requirements  for  demolition  and 
disposition,  HUD's  inclusion  of  these 
types  of  units  in  an  income  loss 
calculation  is  inappropriate  and  further, 
is  not  a  fair  or  rational  basis  for 
comparison  to  private  real  estate 
providers. 

Response.  During  the  advisory  score 
process,  all  units  were  coimted  in  the 
UMA  calculation.  However,  after 
consultation  with  several  housing 
authority  representatives  and  HUD 
program  staff,  HUD  has  revised  its  UMA 
calculation  to  exclude  units  approved 
for  demolition/disposition,  including 
units  approved  for  mandatory 
conversions,  since  these  units  are  also 
excluded  from  the  Performance  Fimding 
System  (PFS)  calculations  and  can  be 
verified  through  form  HUD-52723.  hi 
addition,  vacant  units  approved  by  HUD 
to  be  taken  off-line  for  on-going 
modernization  or  conversion  will  be 
excluded  from  the  calculation. 

Comment.  The  PHAS  Financial 
Condition  Indicator  relies  too  heavily  on 
Occupancy  Loss,  Net  Income/Loss, 
Expense  Memagement,  etc.,  and  does  not 
rely  sufficiently  on  sound  financial 
management.  While  the  PHAS  rule 
indicates  that  it  will  include  points  for 
certain  items  relating  to  financial 
management,  these  items  are  secondary. 
The  issue  of  an  unqualified  audit 
opinion,  no  material  internal  control 
weaknesses  and  no  material  adjusting 
entries  seems  to  be  the  most  appropriate 


basis  for  measuring  financial 
management  coupled  with  maintaining 
adequate  working  capital  which  is 
easily  measured  by  the  expendable  fund 
balance  and  a  sound  and  adhered  to  cost 
allocation  plan. 

Response.  The  components  of  the 
PHAS  Financial  Conchtion  Indicator 
meastue  the  financial  condition  of  PHAs 
and  are  reflective  of  souind  financial 
management  practices.  A  PHA  can  have 
a  clean  audit  opinion  and  good  internal 
controls  yet  be  in  poor  financial 
condition  due  to  many  circumstances 
including  unsound  management 
decisions.  The  rule  states  that  points 
will  be  subtracted,  not  added,  as  a  result 
of  audit  findings. 

Comment.  The  Expense  Management 
component  of  the  PHAS  Financial 
Condition  Indicator  includes  utility 
expenses.  HUD  needs  to  examine  and 
take  into  consideration  regional 
differences  in  utility  costs.  Regional 
utility  costs  will  materially  impact  on 
comparisons  between  PHAs.  Therefore, 
adjustments  need  to  be  made  if  PHAs 
are  to  be  compared  fairly. 

Response.  These  comments  were 
addressed  by  adding  regional  peer 
groupings  to  the  Expense  Management 
component  to  take  into  account  the 
impact  on  PHA  expenses  because  of 
regional  differences.  These  changes  to 
the  Expense  Management  component 
are  reflected  in  the  PHAS  Notice  on  the 
Financial  Condition  Scoring  Process, 
which  will  be  updated  and  published  in 
the  near  future. 

Comment.  Days  Receivable 
Outstanding  is  also  included  in  the 
Management  Operations  Indicator.  This 
component  should  be  included  in  just 
one  PHAS  indicator. 

Response.  HUD  agrees  with  the 
commenters  and  this  component 
(identified  in  the  final  rule  as  Tenant 
Receivable  Outstanding)  is  now  only 
part  of  the  Financial  Condition 
Indicator. 

Comment.  Is  occupancy  loss 
expressed  in  terms  of  dollars  lost? 

Response.  This  measiu^e  is  not 
expressed  in  dollars.  Because  different 
amounts  of  rent  are  paid  for  like  units, 
the  financial  indicator  measures 
occupancy  loss  as  a  percentage  of  total 
units. 

Comment.  The  use  of  a  two  year 
average  of  accounts  when  calculating 
Days  Receivable  Outstanding  (DRO)  will 
prevent  PHAs  from  immediately  seeing 
an  increase  in  score  if  the  management 
has  made  some  significant 
improvements. 

Response.  In  calcidating  non-GAAP 
advisory  scores  a  two  year  average  of 
accounts  receivable  was  used  to 
calculate  Tenant  Receivable 
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Outstanding  (formerly  titled  DRO) 
because,  if  a  PHA  is  experiencing  an 
unusually  difficult  year  in  collecting 
outstanding  receivables,  the  PHA  would 
be  penalized.  This  method  of 
calculating  this  component  while 
preventing  some  PHAs  from 
immediately  seeing  a  decrease  in  score 
also  prevents  PHAs  from  seeing  a 
dramatic  increase  in  score  as  a  result  of 
significant  management  improvements 
such  as  enforcing  evictions.  For 
purposes  of  reporting  under  GAAP, 
Tenant  Receivable  Outstanding  is 
calculated  using  the  accounts  receivable 
balance  at  a  PHA's  fiscal  year  end. 

Comment.  HUD  should  take  into 
consideration  differences  between  PHAs 
in  tenant-paid  utilities  versus 
nontenant-paid  utilities  when  making 
the  calculation  under  the  Expense 
Management  component. 

Response.  Differences  in  PHA  costs 
for  those  with  tenant-paid  utilities 
versus  nontenant-paid  utilities  have  not 
been  incorporated  into  the  Expense 
Management  component  because  no 
accurate  data  is  available  as  to  an 
individual  PHA's  composition  of  tenant- 
paid  versus  nontenant-paid  utilities.  As 
a  result,  of  the  six  expense  categories 
that  comprises  the  Expense 
Management  component,  the  utilities 
expense  category  is  worth  3  percent  of 
the  overall  1.5  points  available  imder 
Expense  Management.  In  short,  95 
percent  of  all  PHAs  will  pass  the  utility 
expense  category  under  the  Expense 
Management  component  with  only 
outliers^failing. 

Subpart  D— PHAS  Indicator  #3: 
Management  Operations 

Certain  comments  specifically 
addressed  to  the  PHAS  Notice  on  the 
Management  Operations  Scoring 
Process  may  be  applicable  to  the 
regulations  in  Subpart  D  and  vice  versa. 
Please  see  Section  V  of  this  preamble. 

Section  902.43    Management 
Operations  Performance  Standards 

Comment.  The  rule  is  not  clear 
concerning  the  extent  to  which  the  old 
PHMAP  regulation  will  survive  and  the 
extent  to  which  the  management 
indicators  have  been  modified  by  the 
new  PHAS  rule.  The  method  of 
assigning  PHMAP  letter  grades,  with 
their  associated  numerical  formula 
value,  is  not  clearly  defined  in  the 
amendments.  This  is  critical  and 
substantive  information  that  belongs  in 
the  rule. 

Response.  HUD's  PHMAP  regulation' 
in  24  CFR  part  901  is  being  removed  by 
this  rule,  effective  March  31,  2000. 
Those  sections  of  the  PHMAP  regulation 
that  HUD  needs  to  retain  have  become 


part  of  the  Management  Operations 
Scoring  Notice.  The  PHAS  Notice  on  the 
Management  Operations  Scoring 
Process  is  referenced  in  §902.45  of  the 
PHAS  rule. 

Comment.  PHAs  should  not  be 
required  to  report  to  the  local  law 
enforcement  agency  every  activity 
which  is  investigated  by  the  PHA's 
Security  Department. 

Response.  The  PHAS  does  not  require 
PHAs  to  report  every  activity  which  is 
investigated  by  the  PHA  Security 
Department  to  the  local  law 
enforcement  agency.  The  PHAS 
management  sub-indicator  #6,  which 
relates  to  Security  and  Economic  Self- 
Sufficiency,  recognizes  policies  adopted 
by  the  PHA  Board  and  the  procedures 
implemented  by  the  PHA  which  assist 
a  PHA  in  accomplishing  the  following: 
track  crime  and  crime-related  problems 
in  at  least  90  percent  of  the  PHA's 
developments;  have  a  cooperative 
system  for  tracking  and  reporting 
incidents  of  crime  to  local  police 
authorities;  and  coordinates  with  local 
govenmient  officials  and  residents  to 
implement  anticrime  strategies.  HUD's 
expectation  is  that  PHAs  will  follow 
their  own  policies  and  procedures  for 
tracking  and  reporting  crime  related 
activities.  HUD  respects  all  good-faith 
efforts  of  PHAs  to  partner  with  local 
authorities  to  address  these  important 
issues. 

Comment.  PHAs  should  not  be  held 
accountable  for  rent  uncollected  after  a 
resident  vacates  the  imit  if  the  PHA  can 
document  activity  to  collect  the 
outstanding  charges.  Such  activity  can 
include  notifying  the  resident  by  letter 
at  the  resident's  last  known  address; 
detailing  the  amount  of  resident  owes 
and  demanding  payment;  contacting  the 
credit  bureau  for  slow  or  no  payment; 
attaching  a  lien  on  the  resident's 
property  (if  State  law  allows;  and 
securing  the  services  of  a  third  party 
collection  agency). 

Response.  This  component  is  no 
longer  part  of  the  assessment  conducted 
under  the  Management  Operations 
Indicator.  Rents  uncollected  component 
is  now  addressed  only  under  "Tenant 
Receivable  Outstanding"  under  the 
Financial  Condition  Indicator. 

Subpart  E— PHAS  Indicator  #4: 
Resident  Service  and  Satisfaction 
Assessment 

Certain  comments  specifically 
addressed  to  the  PHAS  Notice  on  the 
Resident  Service  and  Satisfaction 
Survey  Scoring  Process  may  be 
applicable  to  the  regulations  in  Subpart 


E  and  vice  versa,  rlease  see  Section  V 
of  this  preamble. 


Section  902.50    Resident  Service  and 
Satisfaction  Assessment 

Comment.  The  survey  is  a  tool  that 
residents  will  use  to  get  back  at 
managers  who  enforce  regulations  and 
housing  standards.  As  a  result, 
managers  will  be  less  effective  in  being 
objective  in  managing  their  properties. 
There  are  other  ways  of  measiu'ing  the 
effectiveness  of  property  management 
instead  of  asking  residents,  who  may  be 
subjective  based  on  their  impressions  of 
the  manager  instead  of  the  facts.  HUD 
should  retain  the  measurements  utilized 
imder  PHMAP  to  assess  resident 
services  and  satisfaction. 

Response.  Based  on  the  results  of  the 
pilot  test  of  the  resident  service  and 
satisfaction  assessment,  HUD  has  been 
presented  no  evidence  to  support  this 
claim.  In  developing  its  resident  survey, 
HUD  adhered  to  sound  principles  of 
survey  development  in  order  to 
minimize  responses  that  may  simply  be 
retaliatory  on  the  part  of  residents  as 
suggested  by  the  comment.  These 
survey  principles  also  include  that  if  the 
majority  of  those  surveyed  identify  the 
same  problem,  the  problem  is  assumed 
to  be  true,  unless  found  to  be  otherwise. 
The  PHAS  makes  clear  that  the  PHAS 
score  issued  to  a  PHA  is  not  based 
solely  on  the  residents  assessment  of  the 
PHA.  The  PHAS  score  represents  a 
compilation  of  scores  for  all  four  PHAS 
indicators.  HUD  strongly  believes, 
however,  that  the  opinions  of  residents 
are  important  and  that  the  survey  is  an 
effective  tool  to  gauge  these  opinions. 
Similar  siuA^eys  are  recognized  in  the 
commercial  property  sector  as  effective 
management  tools.  Furthermore, 
answers  to  some  questions  will  be  used 
for  informational  purposes  only  and  not 
calculated  into  the  score  for  the  PHA. 
Only  questions  with  a  statutory  and/or 
regulatory  basis  (e.g.,  questions  that 
address  services  which  a  PHA  is  legally 
responsible  to  provide)  will  be 
"scored."  HUD  believes  that  its  survey 
process  is  a  more  effective  measurement 
than  the  measurements  utilized  in 
PHMAP. 

Comment.  This  indicator  appears  to 
be  the  subject  of  greater  substantive 
change  from  the  September  1,  1998, 
final  rule  than  any  of  the  other 
indicators.  The  PHA  is  removed  fi-om 
the  survey  process  itself.  Surveys  will 
be  distributed  by  "a  third  party 
organization  designated  by  HUD"  to  a 
"statistically  valid  number  of  residents" 
chosen  randomly  by  the  third-party 
organization  to  participate  in  the  survey. 
Aggregate  results  will  be  transmitted  by 
the  third  party  organization  to  HUD  for 
"analyiBis  and  scoring."  The  scores  will 
be  reported  to  PHAs  as  single  scores  for 
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five  "survey  se<  tions."  Because  the 
survey  results  v  rill  not  be  broken  down 
by  developmen :  either  to  HUD  or  to  the 
PHA.  there  wil  be  no  ability  to  attribute 
particular  siu^(  y  results  to  any 
development  o|  lerated  by  a  mixed- 
finance  owner  <  ntity  (or  by  an  RMC  or 
an  AME  such  a:  a  private  management 
contractor)  as  d  stinguished  from  the 
PHA  itself,  or  f(  r  that  matter  to  any 
particular  PHA  managed  project  as 
opposed  to  ano  her.  While  this  process 
presumably  wil  preclude  attribution  of 
any  particular  ^  rade  to  a  mixed-finance 
project,  it  also  <  ppears  to  put  in 
question  the  ab  lit}'  of  the  PHA  to 
develop  any  rej  sonably  targeted 
"Survey  Follow  -Up  Plan." 

It  also  appeal  s  that  scoring  under  this 
indicator  will  not  be  based  on  resident 
satisfaction.  Review  of  the  survey  form 
does  not  reveal  readily  which  questions 
can  be  regardec  as  "directly  related  to 
compliance  wit  i  the  regulations  or 
statutes  applicable  to  the  management 
of  public  housing."  An  anonymous  and 
unverifiablc  sui  vey  form  appears  a 
dubious  basis  fi  ir  compliance 
assessment  in  a  ny  event. 

The  pre-survi  sy  implementation 
process  and  the  survey  itself  are  ill- 
suited,  if  not  dt  structive,  to  a  mixed 
finance  project.  Separate  treatment  or 
classification  o  the  public  housing 
residents  vs.  th  j  non-public  housing 
residents  in  a  n  ixed-finance  project 
should  be  avoir  ed.  It  is  destructive  of 
the  cohesivenei  s  of  the  mixed-income 
community. 

Response.  HI  ID  disagrees  that  the 
PHA  is  remove  1  from  the  survey 
process.  The  PHA  will  have  an 
instrumental  re  le  in  the  survey  process 
by  providing  ui  lit  addresses  and 
marketing  the  s  urvey  to  residents  using 
promotional  m;  iterials  provided  by 
HUD.  PHAs  alsi  will  develop  a  follow- 
up  plan,  if  appi  opriate,  to  address  any 
issues  surfaced  by  aggregated  survey 
results.  The  thi  -d  party  organization 
will  not  select  1  he  sample  of  residents. 
Rather,  HUD  se  ects  the  sample  and 
sends  it  to  the  I  lird  party  organization. 

At  this  time.  -lUD  will  not  provide 
responses  at  th  ;  development  level  in 
an  effort  to  pro  ect  respondent 
confidentiality  HUD,  however,  will 
provide  survey  section  scores  at  the 
PHA  level.  HU  )  does  not  agree  that  this 
will  prevent  PI  As  from  developing  a 
follow-up  plan  At  this  initial 
implementatio:  i  of  PHAS.  the  survey  is 
not  intended  tc  identify  individual 
problems,  but  lather  to  identify  those  at 
the  PHA  level.  -lUD  intends,  however, 
that  in  the  futu  re  the  survey  will 
provide  for  res  )onses  at  the 
developmental  level,  and  HUD  is 
proceeding  to  \  kfork  toward  that  goal. 


HUD  recognizes  the  benefits  that  can  be 
achieved  by  surveys  conducted  at  the 
developmental  level. 

The  survey  results  will  accovmt  for 
five  out  of  the  ten  possible  points  for 
this  indicator.  Only  those  survey 
questions  that  are  based  on  statutory 
and/or  regulatory  requirements  will  be 
"scored."  A  copy  of  the  survey 
instrument  and  the  associated  weights 
for  the  "scored"  questions  are  attached 
as  an  appendix  to  the  PHAS  Notice  on 
the  Resident  Service  and  Satisfaction 
Survey  Scoring  Process,  which  will  be 
updated  and  published  in  the  near 
future. 

HUD  also  disagrees  that  the  survey 
process  is  ill-suited  to  a  mixed  finance 
project.  HUD  believes  that  it  is 
important  to  assess  the  services 
provided  to  the  residents'  satisfaction 
with  these  services  for  all  residents  in 
public  housing,  including  those  in 
public  housing  units  in  mixed-income 
developments.  Therefore,  public 
housing  units  in  mixed  finance  projects 
will  not  be  excluded  from  the  survey. 
Residents  are  selected  at  random  to 
participate,  so  no  one  income  group 
would  be  singled  out  in  any  given  year. 

Section  902.51     Updating  of  Resident 
Information 

Comment.  The  updating  of  resident 
information  can  be  a  time  consuming 
process.  Under  the  pilot  testing,  a  PHA 
received  notification  to  appoint  a  staff 
person  to  access  the  Resident 
Satisfaction  and  Services  Assessment 
System  (RASS),  review  list  of  addresses 
from  HUD  which  are  supposed  to 
represent  all  of  a  PHA's  property  and 
unit  addresses,  edit  and  enter  correct 
information.  Staff  expended  long  hours 
to  correct  address  information. 

Response.  HUD  recognizes  that  as  a 
new  system,  there  is  some  additional 
time  involved  at  the  outset  by  both  HUD 
and  a  PHA  to  compile  the  information 
and  data  necessary  to  perform  the 
assessments  required  by  the  PHAS. 
Once  this  information  is  compiled, 
however,  any  revisions  necessary 
should  be  considerably  less  time 
consuming.  For  the  first  year  of 
implementation,  HUD  intends  to 
enhance  direct  communication  with  all 
PHAs  to  assist  PHAs  with  the  updating 
of  resident  information.  Also,  HUD  will 
assist  on  an  individual  basis  those  PHAs 
that  are  experiencing  technical 
problems  or  need  assistance  with 
entering  a  large  volume  of  unit  address 
data  in  RASS. 

Comment.  Reliance  on  the  form  HUD- 
50058  for  the  requisite  updating  of  units 
and  addresses  may  pose  a  problem  for 
PHAs.  Industry  groups  have  met  with 
HUD  to  discuss  ways  to  improve  MTCS 


reporting,  but  little  has  been 
accomplished  to  make  reporting  easier 
and  accurate.  There  is  a  concern  that 
PHAs  will  receive  incomplete  files  from 
HUD  and  will  require  more  than  30  days 
to  update  and  clean  their  data  files.  This 
process  has  not  been  tested  under  the 
advisory  period  and  there  is  no  way  of 
knowing  where  the  problems  may  lie. 
PHAs  should  have  60  days  to  update  the 
files.  HUD  should  be  more  realistic 
about  the  limited  role  MTCS  should 
play  in  all  its  programs — it  is  not  ready 
to  be  universally  adopted  by  all 
programs. 

Response.  HUD  is  aware  that  the 
MTCS  reporting  process  needs 
improvement.  Therefore,  for  the  first 
year  of  implementation,  HUD  intends  to 
assist  on  an  individual  basis  those  PHAs 
that  are  experiencing  technical 
problems  or  need  assistance  with 
entering  a  large  volume  of  unit  address 
data  in  RASS.  Due  to  limited  data 
reported  in  MTCS,  HUD  must  rely  on 
PHAs  to  validate  unit  addresses  to 
ensure  survey  mailing  accuracy.  PHAs 
should  make  additions,  deletions  and/or 
corrections  to  unit  addresses  under  their 
jiuisdiction.  Any  incorrect  or  obsolete 
address  information  will  impact  the 
survey  results  if  the  unit  address 
information  is  incorrect  or  incomplete. 
REAC  will  be  unable  to  select  a 
statistically  valid  number  of  residents  to 
participate  in  the  survey.  Under  those 
conditions,  a  survey  cannot  be 
conducted  at  the  PHA  site  and  the  PHA 
would  not  receive  any  points  for  PHAS 
Indicator  #4.  At  this  time,  PHAs  have  a 
two  month  period  to  complete  unit 
address  certification. 

Comment.  PHAs  were  advised  to 
register  for  IDs  to  verify  unit  addresses 
via  the  RASS  but  given  very  little  time 
to  register.  Because  this  process  of 
permitting  PHAs  to  verify  unit 
addresses  for  purposes  of  the  resident 
satisfaction  siuvey  is  crucial  for  the 
RASS  and  physical  inspection,  it  is 
essential  that  HUD  improves  its 
communication  with  the  industry  and 
provide  ample  lead-time  to  implement 
the  RASS.  HUD  should  increase  its 
server  capacity  for  agencies  to 
adequately  transmit  data  to  RASS. 

Response.  HUD  agrees  that  it  is  HUD's 
responsibility  to  ensiue  that  PHAs  have 
adequate  notice  and  sufficient  time  to 
take  the  steps  and  complete  the 
processes  required  by  this  Indicator.  To 
improve  communications  between 
PHAs  and  HUD  on  this  Indicator,  HUD 
intends  to  have  regular  meetings  with 
industry  representatives  to  discuss  the 
survey  process  and  continue  providing 
technical  assistance  to  PHA  persoimel. 
HUD  is  also  working  to  improve  its 
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server  capacity  for  easier  transmi.ssion 
of  data  to  RASS. 

Section  902.52    Distribution  of  Survey 
to  Residents 

Comment.  A  PHA  must  spend  a 
considerable  amount  of  staff  time  to 
market  the  survey.  The  time  period  set 
for  this  process  does  not  appear  to  allow 
adequate  time  to  respond  or  provide 
meaningful  follow-up. 

Response.  HUD  has  allotted  30  days 
for  PHAs  at  the  beginning  of  the  survey 
process  to  market  the  survey.  At  the 
conclusion  of  the  survey  period,  the 
survey  results  will  be  posted,  and  the 
PHA  will  have  30  days  to  access  the 
results  via  the  Resident  Assessment 
Subsystem.  Based  on  the  survey  results, 
PHAs  will  be  required  to  develop  a 
follow-up  plan  to  address  and  resolve 
performance  weaknesses.  The  follow-up 
plan  must  be  available  as  a  supporting 
document  for  the  PHA's  Annual  Plan  in 
accordance  with  24  CFR  903.23(d). 

Comment.  The  draft  resident  survey 
should  have  been  published  as  part  of 
the  proposed  rule.  Publishing  the 
document  separately  was  not  helpful. 

Response.  In  retrospect,  HUD 
recognizes  that  it  would  have  been 
helpful  to  have  published  the  survey  at 
the  time  of  publication  of  the  June  22, 
1999,  proposed  rule.  HUD,  however, 
had  posted  the  survey,  both  in  draft  and 
final  form  on  the  HUD  REAC  website  for 
an  extensive  period  of  time,  and  at  this 
website,  the  PHAS  Notice  on  the 
Resident  Service  and  Satisfaction 
Survey  Scoring  Process  is  also  posted. 
The  survey  was  also  widely  distributed 
to  PHAs  beginning  in  February  1999. 
HUD  has  included  the  survey  as  an 
appendix  to  the  PHAS  Notice  on  the 
Resident  Service  and  Satisfaction 
Survey  Scoring  Process. 

Comment.  HUD  must  ensure  that  the 
language  regarding  media  outreach, 
posting  flyers,  and  using  newsletters  to 
notify  tenants  about  the  resident  survey 
on  the  RASS  website  is  corrected  so  that 
it  is  consistent  with  the  PHAS  Scoring 
Notice  on  the  Resident  Service  and 
Satisfaction  Indicator  which  does  not 
mandate  the  use  of  newsletters. 

Response.  HUD's  website  on  the 
RASS  and  the  PHAS  Scoring  Notice  on 
the  RASS  have  been  made  consistent. 

Subpart  F — PHAS  Scoring 

Section  902.60    Data  Collection 

Comment.  The  rules  pertaining  to 
which  certifications  are  needed  and 
where  they  must  be  located  should  be 
reasonable  and  in  conformance  with 
standard  industry  practice  and  HUD 
regulations.  These  requirements  then 
must  be  communicated  to  PHAs  before 


physical  inspections  are  conducted  and 
performance  judgments  made. 

Response.  HLTD  has  provided  copies 
of  the  HUD  physical  inspection  training 
manuals  on  REAC's  website  at 
www.hud.gov/reac  since  1998.  The 
training  manuals,  along  with  the 
software,  which  is  also  on  REAC's 
website,  provides  the  procedures  used 
by  the  HUD  inspectors  including  the 
need  for  certifications  and  where  they 
must  be  located.  These  are  available  to 
PHAs  at  no  cost  and  may  be  accessed 
directly  from  HUD's  website. 

Section  902.67    Score  and  Designation 
Status 

Comment.  One  commenter  praised 
HUD  for  adding  to  the  designation  of 
"troubled,"'  the  subdesignation  of 
"substandard."  The  commenter  advised 
that  this  subdesignation  helped  to 
distinguish  among  those  PHAs  troubled 
in  a  particular  area  (and  identify  which 
area  a  PHA  was  experiencing  problems) 
and  PHAs  that  are  troubled  overall.  Two 
other  commenters,  however,  stated  that 
the  proposed  rule  added  a  new 
classification,  "sub-standard,"  without 
explanation  of  its  meaning  or 
justification  for  its  use.  HUD  should 
clearly  define  the  term  and  explain  its 
value. 

Response.  The  preamble  to  the  June 
22,  1999,  proposed  rule  explained 
HUD's  addition  of  term  "substandard" 
tp  the  PHAS  regulation.  Section  II.D.  of 
the  preamble  (64  FR  33350)  stated  that 
the  purpose  of  introducing  the  term 
'substandard'  in  connection  with 
troubled  PHAs  was  to  identify  the 
particular  area  in  which  a  PHA  received 
a  below  passing  or  standard  rating  in  the 
three  major  PHAS  Indicators — Physical 
Condition,  Financial  Condition,  and 
Manageinent  Operations — and  to 
distinguish  PHAs  with  a  single  problem 
area  from  those  that  have  widespread 
issues.  For  example,  if  a  PHA  received 
less  than  60  percent  of  the  available 
points  for  the  Physical  Condition 
Indicator,  but  above  60  percent  of  the 
available  points  for  the  Financial 
Condition  and  Management  Operations 
Indicators,  the  PHA  is  designated 
troubled  (the  PHA  is  troubled  in  one 
area),  but  .oi  purposes  of  clarifying  how 
the  PHA  is  troubled,  the  PHA  is 
categorized  as  substandard  because  it  is 
substandard  with  respect  to  the  physical 
condition  of  its  properties. 

HUD  believes  that  the  introduction  of 
the  term  "substandard"  to  the  PHAS 
regulation  is  consistent  with 
Congressional  directive  in  the  Public 
Housing  Reform  Act.  In  amending 
section  6(j)  of  the  1937  Act  (42  U.S.C. 
1437d(j)),  the  Congress  directed  HUD  to 
establish  procediu°es  for  designating 


troubled  PHAs  and  the  procedures  are 
to  include  identification  of  serious  and 
substantial  failure  to  perform  as 
measured  by  the  performance  indicators 
specified  under  paragraph  (1)  of  section 
6(j)  and  such  other  factors  as  HUD  mdy 
determine  appropriate.  The  substandard 
categorization  helps  to  identify  the  area 
in  which  the  PHA  is  troubled,  and  to 
distinguish  a  PHA  that  is  troubled  in 
one  area  from  a  PHA  that  is  overall 
troubled  (that  is,  troubled  in  more  than 
one  area  or  with  an  overall  PHAS  score 
of  less  than  60  percent). 

Comment.  HUD  should  temporarily 
abandon  the  thresholds  to  determine 
troubled  designation  for  the  first  two 
years  of  implementation  of  the  PHAS. 

Response.  It  would  be  a  breach  of  the 
public's  trust  in  HUD,  and  a  breach  of 
HUD's  statutory  obligation,  to  abandon 
the  thresholds,  and  in  essence  abandon 
the  designation  of  troubled  for  PHAs 
that  are  substandard  (and  therefore 
troubled)  physically,  financially,  or  with 
respect  to  their  management  operations. 
HUD  determined  that  60%  (or  18 
points)  was  the  passing  mark  for  the 
Physical  Condition,  Financial  Condition 
and  Management  Operations  Indicators. 
This  was  part  of  the  first  PHAS 
proposed  rule  published  on  June  30. 
1998,  and  on  which  HUD  solicited 
public  comment.  HUD  will  not 
disregard  these  thresholds  even  for  a 
temporar}'  period.  HUD  believes  that  the 
recent  amendments  made  to  section  6{j) 
of  the  1937  Act  support  that  there 
should  be  no  halt  to  HUD's  assessment 
of  PHAs. 

Section  902.68    Technical  Rexiew  of 
Results  of  PHAS  Indicators  #1  or  U 

Comments.  Fifteen  (15)  days  to 
request  a  technical  review  and  30  days 
to  request  an  appeal  are  not  enough  lime 
for  a  small  PHA  with  limited  staff 
resources.  The  rule  provides  no  limit  on 
the  amount  of  time  REAC  has  to 
.espond  to  a  request  for  a  technical 
review  or  appeal.  The  rule  should 
provide  for  REAC  to  respond  within  30 
days  of  receipt  of  the  appeal.  The  30  day 
appeal  process  should  follow  not  only 
the  issuanc:e  of  the  PHAS  score  but  also 
any  final  determination  of  a  request  for 
a  technical  review.  Another  comment 
suggests  that  the  period  to  request  a 
technical  review  should  be  extended 
ft-om  15  days  to  60  days. 

Response.  HUD  believes  that  15  days, 
or  approximately  two  weeks,  is 
sufficient  time  to  review  the  physical 
inspection  report  and  request  a 
technical  review,  and  in  the  case  of  an 
appeal,  30  days  is  sufficient.  HUD  notes 
that  the  final  rule  now  provides  PHAs 
with  the  opportunity  to  review  the 
physical  inspection  report,  correct 
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exigent  health  i  nd  safety  deficiencies 
identified  in  thi  report  and  request  a 
reinspection  be  ore  the  physical 
inspection  repo  rt  is  to  be  final  (see 
§  902.26(b)  of  tl  e  final  rule). 

With  respect  :o  the  physical 
inspection  of  pi  operties,  the  PHA  is 
present  on  a  sit  (  during  the  inspection, 
cuid  as  a  result  i  s  aware  of  the 
parameters  of  tl  le  inspection.  Further, 
on  the  day  of  in  spection,  the  PHA's 
property  repres  ;ntative  receives  a  list  of 
every  health  an  i  safety  deficiency 
before  the  insp«  dor  leaves  the  site. 

In  order  to  gi'  'e  appropriate 
consideration  t(i  requests  for  appeals 
and  technical  n  views,  HUD  is  not  going 
to  set  a  time  lin  it  but  will  make  ever>' 
effort  to  respon  1  to  the  request  within 
a  30  day  time  p  ;riod.  HUD  notes  that 
until  it  responck  to  the  technical  review 
request  or  appe  il,  the  PHAS  score  is  not 
considered  fine  . 

Additionally,  HUD  notes  that  under 
PHMAP,  the  tin  le  for  appeal  was  15 
days.  The  30-dc  y  period  for  appeals 
under  the  PHAI  >  represents  a  substantial 
increase  in  time  over  the  PHMAP 
appeal,  and  the  technical  review  was 
not  a  procedure  provided  by  PHMAP. 

Comment.  Te  cnnical  review  should 
be  expanded  to  include  the  erroneous 
financial  scorin  i  results  that  easily 
occur  in  the  tra  ismission  of  information 
to  HUD  over  thi  s  internet.  Another 
comment  sugge  ;ts  that  all  four  PHAS 
indicators  shou  d  be  afforded  the 
technical  reviei  v  process,  at  least  in  the 
first  2  to  4  yeari  of  PHAS 
implementatioi  .  The  technical  review 
process  is  burd  tnsome  and  the 
proposed  rule  a  cknowledges  this  burden 
by  limiting  app  jals  to  a  narrow  category 
of  areas  eligible  for  technical  review. 
Given  the  inves  tment  of  time  and 
resources  being  made  by  the  PHA,  and 
given  that  PHA  !  must  provide  photos 
and  other  objec  ive  evidence  to  support 
a  review,  it  is  d  fficult  to  understand 
why  HUD  will  lot  revisit  the  severity  of 
the  deficiency  <  s  part  of  the  technical 
review. 

Response.  HI  ID  disagrees  with  these 
recommendatic  ns.  While  HUD  has 
acknowledged  hat  the  technical  review 
process  is  a  burden  on  HUD  if  it  was 
permitted  for  a  1  PHAS  Indicators,  it  is 
a  burden  HUD  vould  readily  assume  if 
there  was  a  sub  stantial  benefit  to  this 
process  for  PHv  is  for  all  four  PHAS 
Indicators.  The  technical  review  process 
was  establishec  as  a  mechanism  to 
correct  uninter  tional  errors  caused  by  a 
third  party.  Thi  sre  is  no  third  party 
involved  in  the  reporting  of  financial 
information  or  n  the  PHA's  provision  of 
the  managemei  t  indicator  information 
as  there  is  in  ih  e  physical  inspection 
process  and  th(  resident  survey.  While 


the  technical  review  process  is  not 
available  for  the  reporting  of  financial 
information  or  in  the  reporting  of 
management  operations  information, 
this  final  rule,  as  already  discussed  in 
this  preamble,  provides  procedures  by 
which  PHAs  can  notify  HUD  of  errors 
and  seek  correction  or  adjustments  to 
the  score  without  regard  to  designation 
status. 

Comment.  HUD  should  permit  a 
technical  review  where  there  has  been 
an  inspection  of  a  unit  which,  as  a  result 
of  the  proposed  PHAS  amendments,  is 
now  exempt  from  inspection. 
Additionally,  a  technical  review  should 
be  permitted  where  the  inspector  has 
failed  to  adhere  to  REAC  instructions 
regarding  the  conduct  of  inspections. 

Response.  Several  commenters 
expressed  concern  about  inspection  of 
vacant  units  that  are  now  exempt  under 
the  new  PHAS  regulation.  The 
inspection  of  vacant  units  conducted 
before  issuance  of  this  final  rule  were 
advisorv  in  nature,  and  will  not  affect  a 
PHA's  PHAS  designation.  HUD  has 
exempted  vacant  units  from  the 
physical  inspection  process  for  fiscal 
years  ending  September  30,  1999,  and 
thereafter.  No  official  physical 
inspection  score  will  be  based  on  an 
inspection  of  any  unit,  not  under  lease, 
that  meets  one  of  the  three  categories  of 
units  exempt  from  physical  inspection 
as  provided  in  this  final  rule. 

If  the  HUD  contractor  fails  to  adhere 
to  REAC  instructions,  the  PHA  should 
notify  REAC.  As  noted  earlier  in  this 
preamble,  REAC  has  its  own  quality 
assurance  staff,  who  are  employees  of 
the  Federal  government.  Their  sole  job 
is  to  review  the  performance  of  the 
contract  inspectors  to  ensure  that  the 
inspection  protocol  is  being  followed. 
REAC  also  has  a  Technical  Assistance 
Center  and  a  toll  free  telephone  number 
(1-888-245-4860)  and  program 
participants  are  encouraged  to  call 
REAC  if  they  experience  problems  with 
the  inspectors.  If  a  contractor's  failure  to 
adhere  to  REAC  requirements  results  in 
the  type  of  error,  the  technical  review 
process  is  designed  to  address,  then  this 
process  is  available  to  the  PHA. 

Comment.  HUD  also  should  clarify  its 
intent  to  permit  appeals  where  a  PHA 
has  been  declared  "substandard"  in  one 
major  indicator  (per  §902. 67(c)(2)),  and 
has  been  denied  "high-performer" 
status  due  to  withdrawal  of  designation 
(per  §  902.67(d)),  or  has  been  denied 
such  status  pursuant  to  902.67(a),  due  to 
deficient  grade  on  the  Resident  Service 
and  Satisfaction  indicator. 

Response.  "Substandard"  is  a 
subdesignation  under  the  designation  of 
"troubled"  and  therefore,  appealable. 
The  PHAS  rule  provides  that  a  PHA 


may  appeal  any  of  its  individual  PHAS 
scores  as  a  result  of  an  error  which  the 
PHA  believes,  if  corrected,  would  result 
in  a  significant  change  in  the  PHA's 
PHAS  score  and  its  designation.  A  PHA 
whose  high  performer  or  standard 
designation  has  been  withheld  or 
rescinded  under  the  provisions  of 
§  902.67  may  request  that  the  Assistant 
Secretary  of  Public  and  Indian  Housing 
reinstate  the  designation  as  provided  in 
§  902.67(d)(3). 

Comment.  The  rule  provides  that 
technical  review  will  not  be  granted  for 
challenges  to  the  inspector's  findings,  or 
disagreement  with  the  inspector's 
obligations.  Knowing  full  well  human 
error  will  affect  some  authorities,  PHAs 
should  be  allowed  to  challenge  error. 

Response.  The  purpose  of  this 
statement  is  to  avoid  challenges  that  are 
simply  based  on  a  PHA's  disagreement 
.with  the  inspectors  findings.  For 
example,  the  inspector  cites  a  deficiency 
as  major,  but  the  PHA  believes  it  is 
minor.  In  performing  the  inspection,  the 
inspector  is  guided  by  HUD's  physical 
inspection  software  which  is  to 
eliminate  subjective  findings  on  the  part 
of  inspectors.  The  purpose  of  the 
inspection  protocol  is  to  promote 
consistency  and  fairness  in  the 
inspection  process.  Therefore,  a  PHA's 
statement  that  a  deficiency  cited  by  an 
inspector  as  major  is  really  minor  is  not 
a  sufficient  basis  to  request  a  technical 
review. 

Section  902.69    PHA  Right  of  Petition 
and  Appeal 

Comment.  The  present  abbreviated 
appeal  process  provided  by  the  rule 
does  not  allow  for  review  of  the  scoring 
process  itself,  nor  does  it  allow  for 
discussion  or  explanation  of  items 
beyond  the  control  of  the  local  housing 
authority.  A  better  appeal  system  would 
be  one  that  allows  for  local,  or  at  least 
regional,  review  of  PHAS  scores  and 
processing.  Additionally,  the  appeal 
process  should  not  be  limited  to  status 
changes  and  the  appeal  process  should 
be  extended  from  30  to  60  days. 

Response.  The  appeal  of  a  PHAS 
score,  as  provided  in  §  902.69, 
necessarily  involves  the  review  of  the 
scoring  process.  The  appeal  process  is_ 
coordinated  by  REAC  because  scores  are 
issued  by  REAC,  and  not  by  HUD's  local 
or  regional  offices.  Additionally,  the 
appeal  process  provided  in  §  902.69  is 
not  an  abbreviated  process,  but  rather 
requires  considerable  time  and  effort. 
For  this  reason,  the  appeal  process  is 
not  appropriate  for  errors  that  do  not 
result  in  a  significant  change  in  a  PHA's 
PHAS  score  and  its  designation.  (HUD, 
however,  has  introduced  several 
procedures  in  this  final  rule  that  address 
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errors  of  the  types  raised  by  the 
conunenters.  Please  see  Section  III  of  the 
preamble.) 

Through  the  PHAS  appeal  process,  a 
PHA  may  request  an  appeal  of  its  PHAS 
score  in  writing  to  the  Director  of  the 
Real  Estate  Assessment  Center  (REAC) 
within  30  calendar  days  following  the 
issuance  of  the  PHAS  score.  The  appeal 
must  be  accompanied  by  the  PHA's 
reasonable  evidence  that  an  objectively 
verifiable  and  material  error  has 
occurred,  which  if  corrected,  will  result 
in  a  significant  change  in  the  PHA's 
PHAS  score.  Those  errors  may  be  the 
result  of  items  beyond  the  control  of  the 
PHA,  and  the  PHA  should  submit  this 
evidence  with  its  appeal. 

Upon  receipt  of  the  appeal,  REAC  will 
convene  a  Board  of  Review  to  evaluate 
the  appeal  and  its  merits  for  the  purpose 
of  determining  whether  a  reassessment 
of  the  PHA  is  warranted.  The  Board  of 
Review  will  include  representation  from 
REAC,  the  Office  of  Public  and  Indian 
Housing,  and  such  other  office  or 
representative  as  the  Secretary  may 
designate.  HUD  will  make  a  final 
decision  on  appeals  within  30  days  of 
receipt  of  an  appeal,  and  may  extend 
this  period  an  additional  30  days  if 
further  inquiry  is  necessary. 

HUD  addressed  earlier  in  this 
preamble  the  appeal  period  of  30  days. 
HUD  believes  that  30  days  is  sufficient, 
and  again,  notes  that  it  is  an  increase  in 
the  amount  of  time  provided  for  the 
PHMAP  appeal  process. 

Comment.  The  Board  of  Review 
should  be  eliminated  and  the  Office  of 
Public  and  Indian  Housing  (PIH)  should 
act  on  all  appeals. 

Response.  HUD  disagrees  with  this 
comment.  HUD  believes  that  the  Board 
composition,  as  provided  in  the  rule  (a 
representative  from  REAC,  PIH,  and 
other  office  as  the  Secretary  may 
designate,  excluding  the  TARC)  ensures 
fairness  and  equity  in  the  appeal 
process. 

Comment.  A  representative  of  public 
housing  agencies  should  be  included  as 
a  member  of  the  Board  of  Review 
discussed  in  §  902.69(b)(3). 

Response.  HUD  declines  to  make  this 
change  at  the  final  rule  stage,  but  is 
taking  this  recommendation  under 
advisen^ent. 

Subpart  G — PHAS  Incentives  and 
Remedies 

Section  902.71     Incentives  for  High 
Performers 

Comment.  The  incentives  for 
becoming  a  high  performer  under 
§  902.71  are  ambiguous.  The  section 
does  not  list  what  specific  HUD 
requirements  a  high  performer  would  be 


relieved  from,  as  well  as  how  bonus 
points  for  HUD  funding  competitions 
would  be  utilized. 

Response.  This  regulatory  section 
describes  the  incentives  for  high 
performers  broadly  to  allow  HUD  the 
flexibility  to  create  incentives  for  high 
performers  as  HUD  reviews  the  statutory 
framework  and  regulatory  requirements 
of  new  and  existing  programs  and 
initiatives  and  identifies  appropriate 
and  permissible  incentives.  For 
example,  HUD's  proposed  rule  on  the 
"Allocation  of  Funds  under  the  Capital 
Fund;  Capital  Fund  Formula," 
published  on  September  14,  1999  (64  FR 
49924)  provides  for  a  performance 
reward  for  high  performers  in  §  905.10(j) 
(see  64  FR  at  49929).  HUD  is  reviewing 
aspects  of  other  programs  to  determine 
appropriate  and  permissible  incentives 
to  reward  high  performers,  and  is 
considering  various  incentive 
alternatives.  HUD  will  notify  PHAs  of 
additioned  incentives  when  they  have 
been  determined. 

With  respect  to  relief  from 
requirements,  §  902.71  provides  a  few 
examples  of  the  requirements  that  high 
performers  would  receive  relief  from. 
The  rule  does  not  list  all  requirements 
because  the  requirements  from  which 
PHAs  may  be  granted  relief  may  change 
from  time  to  time.  Bonus  points  for  high 
performing  PHAs  may  be  provided 
under  hiture  HUD  NOFAs. 

Comment.  The  rule  should  provide  as 
an  added  incentive  for  high  performers 
relief  from  reporting  on  financial 
indicator  requirements  such  as 
operating  budgets,  supporting  schedules 
to  include,  all  position  salaries,  and 
non-routine  expenditures  and 
administrative  expense  other  than 
salaries.  An  additional  incentive  to 
include  in  the  rule  would  be  to  provide 
an  automatic  extension  for  submission 
of  year-end  financial  statements  and 
audit  reports,  as  well  as  streamlined 
budget  submissions  and  year-end 
financial  reports. 

Response.  There  is  no  longer  a 
requirement  for  submitting  information 
of  this  type,  unless  a  PHA  is  designated 
as  troubled.  Therefore,  to  adopt  this 
reconmiendation  would  not  provide  any 
added  incentive  for  high  performers. 
PHAS  offers  other  incentive  for  high 
performance,  such  as  public  recognition 
for  achievement  and  bonus  points  in 
funding  competitions,  where  such 
bonus  points  are  not  restricted  by 
statute  or  regulation.  If  by  this  comment, 
the  recommendation  is  to  exempt  a  PHA 
from  submission  of  the  year-end 
financial  information  required  under 
PHAS,  HUD  will  not  adopt  this 
recommendation.  The  timely 
submission  of  year-end  financial 


statements  and  audit  reports  is  a 
principle  of  good  management  and, 
therefore  not  an  appropriate  incentive. 

Comments.  As  incentive  for  good 
performance,  HUD  should  reduce 
physical  inspection  to  every  3  years  for 
PHAs  that  score  80%  on  the  PHAS 
physical  condition  assessment.  Another 
comment  suggest  that  high  performers 
be  rewarded  with  physical  inspection 
reduced  to  every  3  yfears. 

Response.  For  the  initial 
implementation  of  PHAS,  HUD  believes 
that  a  physical  inspection  every  two 
years  of  a  property  that  scored  at  least 
90  percent  on  the  PHAS  Physical 
Condition  Indicator  is  an  appropriate 
incentive.  As  official  and  full 
implementation  of  PHAS  gets 
underway,  HUD  will  continue  its  review 
of  all  aspects  of  PHAS,  all  aspects  of  its 
public  housing  programs,  and  determine 
whether  the  incentives  provided  in  this 
final  rule  should  be  revised. 

Section  902.73    Referral  to  an  Area 
HUB /Program  Center 

Comment.  The  scoring  function  of  the 
PHAS  under  §  902.73  does  not  provide 
guidelines  to  determine  when  HUD  may 
request  "other  standard  performers"  to 
submit  an  Improvement  Plan  to  HUD. 
Requiring  Improvement  Plans  for  PHAs 
with  scores  between  60  and  70  seems 
clear.  However,  for  standard  performers 
scoring  above  70,  the  reasons  are  not 
clear.  Without  guidelines,  HUD  could 
require  the  submission  of  an 
Improvement  Plan  from  a  PHA  with  the 
highest  level  (89)  of  a  standard 
performer.  The  rule's  discretion  to  HUD 
to  require  Improvement  Plans  of  PHAs 
scoring  above  70  should  be  removed. 

Response.  Public  Housing  HUBs  are 
required  to  monitor  the  PHAs  within 
their  jurisdiction.  If  a  PHA  has 
deficiencies  in  its  performance 
regardless  of  its  PHAS  score,  the  PHA 
must  correct  those  deficiencies.  An 
Improvement  Plan  is  both  a  strategic 
device  and  a  monitoring  tool.  The 
Improvement  Plan  provides  goals  and 
direction  to  the  PHA  to  correct  its 
deficiencies.  Additionally,  the 
Improvement  Plan  allows  the  Public 
Housing  HUB  to  ensure  that  progress  is 
being  made  in  the  correction  of  the 
deficiencies. 

Comment.  The  rule  needs  to  clarify 
the  relationship  of  a  troubled 
designation  to  the  requirement  for 
submission  of  Improvement  Plans  to  the 
HUB/Program  Center  and  the  TARC. 

Response.  If  the  confusion  arises 
because  of  reference  in  §  902.75 
(Referral  to  a  Troubled  Agency  Recovery 
Center  (TARC))  to  the  HUB/Program 
Center,  this  reference  is  included 
because  there  may  be  cases  in  which  the 
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defines  the  deficiencies  to  be  identified 
and  the  severity  levels  that  distinguish 
between  the  varying  levels  of 
deficiencies  for  the  same  item.  The 
levels  of  severity  are  level  1  (minor), 
level  2  (major)  and  level  3  (severe).  This 
achieves  the  objective  of  the  comment  to 
distinguish  between  large/small 
deficiencies  of  the  same  nature.  It  is 
important  to  define  these  differences  to 
remove  subjective  judgements  in  favor 
of  objective  assessments.  The  inspection 
protocol  only  records  deficiencies  based 
on  the  specific  inspectable  areas, 
inspectable  items  and  severity 
definitions.  It  does  not  record  a  defect 
if  a  defect  is  not  present.  As  noted 
above,  however,  the  protocol  does 
differentiate  between  the  severity  levels 
for  a  given  deficiency.  This 
differentiation  is  important  in  order  to 
provide  scalable  scores  which  represent 
the  overall  condition  of  the  property. 
HUT),  however,  is  constantly  reviewing 
and  refining  the  deficiency  definitions, 
and  HUD  will  take  this  comment  under 
advisement. 

Comment.  The  physical  condition 
scoring  process  is  overly  complicated. 
Although  the  scoring  notices  detail  the 
item  weights  and  criticality  levels  for 
each  inspectable  area,  it  is  difficult  to 
determine  the  effect  of  individual 
deficiencies  on  the  overall  score.  The 
issue  is  important  to  PHAs  because  they 
will  not  be  granted  a  technical  review 
unless  it  is  determined  that  contractor 
error  resulted  in  a  significant  change  in 
the  property  score  and  the  PHAS 
designation  assigned  to  the  PHA.  HUD 
should  revise  the  system  to  indicate  that 
an  appeal  will  be  considered  on  the 
basis  of  errors  in  other  areas,  including 
the  inspector's  judgment  of  the  severity 
of  deficiencies,  and  to  permit  appeals 
regardless  of  any  change  in  the 
performance  designation. 

Response.  HUD  has  made 
considerable  effort  to  simplify  and  make 
more  understandable  the  physical 
inspection  scoring  process,  and  believes 
that  the  Notice  on  the  PHAS  Physical 
Condition  Scoring  Process  reflects 
HUD's  success  in  this  effort.  With 
respect  to  appeals,  the  final  rule 
provides  for  additional  ways  for  PHAs 
to  appeal  or  request  review  items  in  the 
assessment  process  that  they  believe  are 
in  error  or  inaccurate. 

Comment.  The  PHAS  inspection 
process  inspects  too  many  elements. 
HQS  and  local  codes  should  be  the 
standards  by  which  PHA  properties  are 
physically  assessed.  HUD  should  revisit 
the  physical  inspection  protocols.  PHAs 
are  being  unfairly  penalized  in  the 
physical  condition  inspection  process 
for  items  that  meet  local  building  codes 


but  do  not  meet  HUD's  physical 
condition  standards. 

Response.  Before  development  of 
HUD's  Uniform  Physical  Condition 
Standards  and  physical  inspection 
protocols,  HUD  has  had  a  number  of 
inspections  systems  in  its  various 
programs.  Part  of  HUD's  2020 
Management  Reform  Plan  was  to 
develop  standardized,  uniform  and 
objective  protocols,  and  HUD  sought 
and  obtained  industry  input  in  the 
development  of  its  standards  and 
inspection  protocol.  The  product  of  this 
effort  is  HTJD's  Uniform  Physical 
Condition  Standards,  which  was  the 
subject  of  a  final  rule  issued  on 
September  1,  1998,  and  also  was  part  of 
the  PHAS  final  rule  published  on 
September  1,  1998.  "These  standards  are 
also  applicable  to  HUD's  multifamily 
insured.  Section  8  project  based,  Section 
202,  and  multifamily  properties  with 
HUD  held  mortgages  in  addition  to 
public  housing  owned  properties.  HUD 
believes  that  this  consistency  is  crucial 
to  the  effective  management  of  the 
properties  that  receive  assistance  from 
the  Federal  government.  PHAs  are  still 
required  to  meet  any  applicable  local 
codes  or  ordinances.  HUD's  Uniform 
Physical  Condition  Standards  notes  that 
the  standards  do  not  supersede  or 
preempt  State  and  local  building  and 
maintenance  codes  to  which  HUD 
program  participants  must  comply  (see 
24  CFR  5.703(g)  and  24  CFR  902.20(d).) 
Complying  with  local  and  Federal 
standards  is  not  new.  This  is  the  case  in 
developing  new  public  housing, 
modernizing  public  housing  as  well  as 
maintaining  public  housing.  In  any  case 
where  there  is  conflict,  the  general  rule 
is  that  the  more  stringent  standard  is 
applicable.  Accordingly,  HUD  will 
maintain  the  uniform  physical 
condition  standards.  In  cases  where  the 
HUD  standard  conflicts  with  local  code, 
this  final  rule  provides  for  an 
adjustment  under  the  procedures 
described  in  §  902.25(c). 

Comment.  The  PHAS  physical 
inspection  scoring  process  allows  for 
multiple  deductions  for  the  existence  of 
only  one  deficiency.  A  single  item  with 
a  cited  deficiency  can  be  included  in 
two  inspectable  areas.  The  scoring 
system  does  not  include  adjustments 
based  on  physical  condition  of  the  site, 
common  areas,  and  building  exterior  for 
properties  over  10  years  old.  The  impact 
of  cosmetic  deficiencies  should  be 
reduced  by  exclusion  or  adjustment  in 
item  weight,  criticality  or  severity 
values.  Restrict  the  assessment  to  only 
the  standards  relevant  to  "adequately 
functional  and  free  of  health  and  safety 
standards."  The  scoring  process  is 
inconsistent  within  properties  and  the 


Federal  Register / Vol.  65,  No.  7/Tuesday,  January  11,  2000/Rules  and  Regulations  1731 


objective  of  determining  whether  a  PHA 
is  meeting  the  standard  of  decent,  safe, 
sanitary  and  in  good  repair. 

Response.  One  of  the  unique  features 
of  the  new  uniform  physical  condition 
standard  inspection  is  that  it  produces 
a  scalable  score  to  enable  PHAs  and 
HUD  to  better  manage  the  properties. 
HUD  believes  that  this  is  a  significant 
improvement  over  inspections  that 
produce  only  a  pass  or  fail  rating. 
Oftentimes  the  pass  or  fail  rating  is 
based  only  on  a  single  element.  This 
does  not  give  HUD  or  the  PHA  an 
accurate  picture  of  the  overall  condition 
of  the  property. 

In  developing  a  scalable  score,  HUD 
believes  it  is  prudent  to  distinguish  in 
the  scoring  between  more  important 
elements  such  as  the  heating  system  and 
less  important  elements  such  as  lawns 
and  plantings.  HUD  has  provided  PHAs 
with  an  itemized  list  of  each  inspectable 
item  and  its  criticality  level  (from  1  to 
5,  with  5  being  the  most  critical).  This 
list  is  found  on  REAC  website  at 
www.hud.gov/reac.  Similarly,  it  is  also 
important  when  developing  a  scalable 
score  to  differentiate  between  the 
severity  levels  of  individual 
deficiencies.  It  is  also  important  to  note 
that  the  scoring  process  does  not  deduct 
for  cosmetic  deficiencies.  As  discussed 
earlier  in  this  preamble,  the  physical 
condition  protocol  is  concerned  with 
physical  condition  deficiencies  not 
cosmetic  appearance,  but  HUD 
recognizes  that  several  commenters 
expressed  concern  about  deductions  for 
cosmetic  appearance.  Following 
consultation  with  industry,  HUD  re- 
examined the  Dictionary  of  Deficiency 
Definitions,  to  assure  that  cosmetic 
deficiencies  are  not  included.  The 
revised  Dictionary  of  Deficiency 
Definitions  is  posted  on  HUD's  website. 

Comment.  No  deductions  should  be 
applied  to  items  that  were  not  present 
in  the  design,  construction  and/or 
rehabilitation  of  projects  when  they 
have  been  maintained  substantially  the 
same  as  at  the  time  of  their  acceptance. 
No  deductions  also  should  be  made  for 
items  that  are  not  present  and  that  are 
not  required  by  National  Codes  or  HUD 
mandates. 

Response.  HUD  has  received 
comments  similar  to  this  one  on  the 
earlier  PHAS  rulemaking  in  1998.  While 
HUD  believes  that  good  design  practice 
calls  for  the  provision  of  window 
screens,  gutters  and  down  spouts,  HUD 
recognizes  that  not  ^11  properties  were 
built  with  these  elements.  Similarly, 
HUD  believes  that  residents  should  be 
afforded  privacy  in  bedrooms  and 
bathrooms  through  the  use  of  door 
locks,  but  again  recognizes  that  not  all 
properties  were  built  with  these 


features.  Based  on  these  concerns,  HUD 
has  modified  its  protocol  to  only  assess 
elements  that  are  present  at  the  time  of 
the  inspection. 

Comment.  The  PHAS  physical 
condition  scoring  process  should  be 
corrected  so  that  excessive  point 
deduction  for  relatively  few  deficiencies 
do  not  occiu".  The  system  must  return 
reasonable  score  results  in  order  to  be  a 
valid  measure  of  the  physical  condition 
found. 

Response.  If  the  deficiencies  are 
severe,  then  even  if  they  are  a  few 
deficiencies  the  point  deduction  will 
appropriately  represent  the  severity  of 
the  deficiencies.  HUD  disagrees  that  the 
PHAS  physical  inspection  scoring 
methodology  results  in  excessive  point 
deduction  for  an  important  element  in 
the  scoring  system  is  the  concept  that    . 
not  all  inspectable  items  are  of  equal 
importance.  Some  elements  like  roofs, 
heating  systems,  etc.,  are  more 
important  than  other  elements  such  as 
lawns  or  plantings.  Because  of  that,  if  a 
few  high  criticality  level  deficiencies  are 
assessed  as  severe,  and  also  have 
relatively  high  item  weights,  the  score 
will  be  significantly  reduced.  Given  the 
high  item  weights,  criticality  level  and 
severity,  however,  the  deductions  are 
appropriate.  The  weights  and  levels 
assigned  to  the  deficiencies  are 
appropriate  givon  their  relative 
importance  in  terms  of  maintaining  a 
condition  that  is  decent,  safe,  sanitary 
and  in  good  repair. 

Comment.  The  contract  inspector 
should  share  each  observed  deficiency 
noted  with  the  PHA  representative 
accompanying  the  inspector  so  the  PHA 
will  have  a  better  understanding  of  the 
observed  deficiency  location  and  can 
ask  questions  and  seek  clarification 
where  needed. 

Response.  HUD  has  developed  an 
electronic  system  of  capturing  and 
providing  inspection  results.  HUD 
believes  that  it  is  appropriate  to  review 
the  results  before  conveying  them  the 
PHA.  Again,  however.  HUD  points  out 
that  the  inspector  shares  the  health  and 
safety  deficiencies  with  the  PHA's 
representative  on  the  day  of  inspection 
before  the  inspector  leaves  the  site,  and 
HUD,  at  this  final  rule  stage,  provides 
for  the  PHA  to  review  and  comment  on 
the  physical  inspection  report  before  it 
is  issued  in  final.  Additionally,  as  noted 
earlier,  HUD  has  revised  the  physical 
inspection  report  to  make  it  easier  to 
identify  the  deficiencies  noted. 

Comments.  HUD  should  consider  a 
mechanism  for  making  allowances  for 
unavoidable  downtime  conditions 
resulting  from  scheduled  repairs  or 
imanticipated  equipment  problems. 
Such  allowances  should  reflect  a  PHA's 


actions  to  minimize  inconveniences  to 
building  residents.  Another  comment 
suggests  that  vacant  or  occupied 
buildings  and  units  with  substandard 
conditions  that  HUD  has  approved  for 
mandatory  conversion,  HOPE  VI 
redevelopment,  demolition  or 
dispcsition,  or  a  comprehensive 
modernization  plan  should  be  exempt 
from  the  PHAS  physical  inspection. 

Response.  This  final  rule  amends  the 
inspection  protocol  to  exempt  vacant 
units  from  the  physical  inspection 
requirement.  This  accounts  for  repairs 
that  are  ongoing  while  the  imits  are  not 
occupied.  Occupied  units,  however,  are 
subject  to  inspection  (although  occupied 
units  undergoing  modernization  may  be 
eligible  for  scoring  adjustment,  as 
provided  in  §  902.25)  HUD  must  ensure 
that  residents  are  living'in  housing  that 
is  decent,  safe,  sanitary,  and  in  good 
repair. 

Comment.  Deductions  for  ponding 
should  be  restricted  where  it  is  evident 
that  standing  water  is  causing  visible 
damage  to  the  roof  surface  or  underlying 
materials.  HUD  should  consider 
accepting  ponding  as  a  natural 
consequence  of  flat  roof  design  while  it 
is  raining,  and  that  flat  roofs  are  an 
acceptable  design  standard  for  high-rise 
buildings. 

Response.  Any  ponding  or  standing 
water  on  a  roof  can  compromise  the 
structural  integrity  if  left  too  long.  It  is 
impossible  to  tell  at  the  time  of  the 
inspection  how  long  or  to  what  extent 
damage  may  have  been  caused.  For 
these  reasons,  HUD  declines  to  adopt 
the  suggestion,  but  HUD  also  recognizes 
the  complexity  of  this  issue,  and  HUD's 
inspection  protocols  now  provide  that  if 
a  measurable  precipitation  event  has 
occurred  within  the  previous  48  hours, 
consideration  will  be  given  to  the 
impact  on  the  extent  of  ponding. 

Comment.  Mold  and  mildew  can  be  a 
serious  problem,  but  often  is  not  a  result 
of  a  PHA's  performance.  The  physical 
condition  scoring  process  must  allow 
for  judgment  to  be  exercised  by  ihe 
inspector  to  determine  if  the  presence  of 
mold/mildew  is  a  result  of  resident 
behavior  or  poor  property  management. 

Response.  While  HUD  appreciates 
that  not  all  conditions  are  the  result  of 
the  PHA's  performance,  the  PHA  is 
ultimately  responsible  for  the  condition 
of  the  properties.  The  protocol  is 
designed  to  determine  the  condition  of 
the  property,  for  which  the  PHA  is 
responsible. 

Comment.  HUD  should  explain  why 
maintenance  areas  are  considered 
common  areas  when  residents  are  not 
allowed  in  maintenance  work  area, 
boiler  rooms,  and  elevator  equipment 
rooms. 
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to  those  property  components. 
Regardless  of  the  number  of  inspectable 
items  in  an  inspectable  area,  the 
maximum  value  of  the  area  is  limited  to 
the  relative  value  of  the  area. 

Comment.  Properties  should  not  be 
downgraded  for  penetrating  vegetation 
that  are  attractive  vines  on  fences  and 
walls.  HUD  should  not  penalize  PHAs 
for  features  which  are  considered 
amenities  in  the  private  market.  In  some 
cases,  a  neighbor  would  be  justifiably 
upset  if  the  PHA  removed  a  vine  owned 
by  this  neighbor  from  the  PHA's  fence. 

Response.  Penetrating  vegetation  can 
affect  the  livability  and  structural 
integrity  of  the  property.  HUD  believes 
that  the  deficiency  is  justified. 

Comment.  The  PHAS  is  still  not  clear 
how  health  and  safety  deficiencies  affect 
a  PHA's  numerical  score.  The  version  of 
this  notice  accompanying  the  final  rule 
needs  to  provide  explicit  examples  of 
how  these  deficiencies  figure  into  the 
numerical  grade. 

Response.  Health  and  safety 
deductions  are  treated  like  all  other 
deductions  in  the  scoring  algorithm,  and 
take  into  account  the  assigned  item 
weights  and  criticality  values.  The 
PHAS  physical  inspection  protocol 
emphasizes  health  and  safety  because  of 
its  crucial  importance  to  the  well-being 
of  residents.  AH  health  and  safety 
deductions  are  therefore  categorized  as 
level  3  (severe). 

2.  Financial  Condition  Scoring  Notice 

Comment.  There  are  contradictory 
explanations  of  the  scoring  of  Expense 
Management  and  Net  Income  under  the 
Financial  Condition  Indicator.  In. 
Appendix  1  of  the  PHAS  Notice  on  the 
Financial  Condition  Scoring  Process, 
HUD  states  that  these  would  be  scored 
based  on  deviations  from  a  statistical 
mean.  Those  either  above  or  below  the 
allowable  deviation  would  score  0  and 
all  others  would  score  1.5.  In  Appendix 
2  of  this  Notice,  HUD  states  that  these 
components  would  be  scored  only  in 
one  direction.  HUD  needs  to  state  which 
of  the  two  methods  will  be  used. 

Response.  As  specified  in  Appendix  1 
to  the  PHAS  Notice  on  the  Financial 
Condition  Scoring  Process,  the 
deviation  from  a  statistical  mean  only 
applies  to  the  first  two  indicators: 
Current  Ratio  and  Months  Expendable 
Fund  Balance.  For  the  remaining 
indicators  the  methodology  is  clearly 
delineated.  Appendix  2  of  this  Notice  is 
simply  a  set  of  tables  providing  the 
threshold  values  for  each  indicator  by 
PHA  size  category  consistent  with  the 
methodology  described  in  Appendix  1. 

Comment.  Four  categories  within  the 
expense  management  indicator: 
administrative,  utilities,  ordinary 


maintenance,  and  general  expense  are 
too  detailed  and  unnecessary.  Moreover, 
the  cost  categories  are  more  detailed 
than  high  performing  PHAs  are 
currently  required  to  report  on  their 
budget  and  subsidy  requests.  The 
Financial  Condition  Indicator  should 
confine  its  review  to  overall  routine 
costs  and  permit  the  PHA  to  have  the 
discretion  of  distributing  their  expenses 
across  those  categories  according  to  its 
needs  and  the  goals  and  mandate  of  the 
Public  Housing  Reform  Act. 

Response.  Six  categories  are  measured 
under  the  Expense  Management 
indicator:  administrative,  general, 
tenant  service,  protective  service, 
maintenance  and  operation,  and  utilities 
expense.  The  six  expense  categories 
were  modeled  after  the  Statement  of 
Operating  Receipts  and  Expenditures 
form  (HUD-52599).  HUD  already  has 
requested  this  information  annually 
from  PHAs  that  are  using  this  form. 
HUD  believes  that  a  review  of  overall 
routine  costs  is  insufficient  because  a 
PHA's  allocation  of  its  resources  has  a 
significant  impact  on  the  quality  of 
housing  and  services  provided  to  its 
residents.  Thus,  in  addition  to  the  above 
described  changes  to  the  Expense 
Management  Indicator  to  account  for 
regional  differences  among  PHAs,  REAC 
has  revised  the  calculation  for  the 
expense  management  component  to 
assign  weights  to  the  six  expense 
categories  mentioned  above.  Weights 
have  been  assigned  to  non-tenant 
related  expense  categories  to  encourage 
PHAs  to  allocate  resources  to  tenant- 
related  activities. 

Comment.  PHAs  should  not  be  scored 
on  the  Expense  Management  indicator  if 
they  are  performing  well  on  other 
indicators. 

Response.  HUD  believes  that  a  PHA's 
allocation  of  resources  is  a  valuable 
measure  of  efficiency  and  thus,  all  PHAs 
should  be  assessed  on  this  measure.  A 
PHA  whose  circumstances  show  a 
reasonable  business  reason  will  be  able 
to  appeal  this  indicator. 

Comment.  Under  the  scoring  process 
for  the  Quick  Ratio  and  Months 
Expendable  Funds  Balance,  HUD 
proposes  to  utilize  statistical 
disbributions  as  the  basis  for  its  scoring. 
Specifically,  HUD  proposes  to  award  the 
maximum  number  of  points  to  PHA's 
with  liquidity  and  operating  values 
falling  between  the  30th  and  80th 
percentiles.  HUD,  however,  will  give 
incrementally  fewer  points  to  PHAs 
with  liq-aidity  and  operating  reserves, 
values  above  the  upper  level  of  this 
range.  In  other  words,  PHAs  with  verj' 
high  short  term  liquidity  and  very  high 
operating  reserves  will  be  penalized 
through  the  loss  of  points.  In  effect,  too 
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high  of  reserves  and  liquidity  has  now 
become  a  bad  practice.  This  type  of 
scoring  does  not  make  sense.  PHAs  with 
high  liquidity  or  reserve  values  which 
place  them  above  the  80th  percentile 
range  should  be  given  the  full  niunber 
of  points  when  these  PHAs  also  score 
high  under  the  PHAS  management 
practices  and  physical  inspection 
indicators. 

Response.  HUD  believes  that  its 
scoring  methodology  with  respect  to 
reserves  is  appropriate  but  has  made 
accommodations  to  recognize 
circumstances  unique  to  a  PHA. 

Scoring  Methodology.  The  scoring 
methodology  for  indicators  1  and  2 
(Current  Ratio  and  Months  Expendable 
Fund  Balance)  take  into  account  the 
difference  between  for-profit  and  not- 
for-profit  entities.  The  focus  of  for-profit 
entities  is  profit  maximization  {i.e., 
high-retained  earnings  and  liquidity), 
whereas  the  focus  of  not-for-profit 
entities,  such  as  PHAs,  is  to  maximize 
the  use  of  scarce  resources  to  the  benefit 
of  their  residents.  Thus,  HUD  believes 
that  PHAs  with  too  high  liquidity  or 
reserves  could  be  better  utilizing  their 
resources  to  improve  the  quality  of 
housing  or  services  to  their  residents. 

HUD  recognizes  there  is  a  much 
higher  risk  to  HUD  associated  with 
PHAs  exhibiting  substandard  levels  of 
reserves  as  reflected  in  a  score  that 
reaches  zero  for  those  indicators.  Those 
PHAs  with  too  high  reserves  and 
liquidity,  on  the  other  hand,  only  stand 
to  lose  a  maximum  of  1.5  points  out  of 
9  possible  points  for  each  of  the  two 
indicators. 

Recognition  of  Unique  Circumstances. 
The  Notice  on  the  PHAS  Financial 
Condition  Scoring  Process  that  will  be 
published  in  the  Federal  Register  will 
provide  that  a  PHA  will  not  lose  points 
under  current  ratio  or  monthly 
expenditure  fund  balance  if  the  PHA 
has  too  high  liquidity  or  reserves  if  the 
PHA  has  achieved  at  least  90  percent  of 
the  points  available  under  the  Physical 
Condition  Indicator  and  is  not  required 
to  prepare  a  follow-up  plan  under  the 
PHAS  Indicator  #4  (Resident  Service 
and  Satisfaction).  Additionally,  this 
final  rule  provides  that  a  PHA  may 
appeal  on  the  basis  of  mitigating 
circumstances  any  point  deduction  on 
the  basis  of  too  high  liquidity  or 
reserves,  without  regard  to  change  of 
designation  if  the  PHA  receives  a  score 
of  at  least  60  percent  in  the  Physical 
Condition  Indicator. 

Comment.  The  use  of  percentile 
scoring  in  the  financial  condition 
scoring  process  and  the  fact  that  the 
standards  are  not  fixed  are  of  concern  to 
PHAs.  The  use  of  the  Bell  Curve  for 
scoring  PHAs  appears  to'be  inequitable. 


The  use  of  relational  scoring  should  be 
discontinued  for  all  components. 

Response.  The  concern  that  there  is 
not  an  absolute  value  or  standard 
toward  which  PHAs  may  strive  is  a 
valid  one  that  has  been  and  continues 
to  be  raised.  Based  on  extensive 
economic  and  financial  analysis,  it  has 
been  concluded  that  it  would  be  unfair 
to  PHAs  for  HUD  to  identify  a  single 
value  as  the  optimum  performance 
measure  among  PHAs.  Such  number  or 
standard  would  be  debatable  as  it  is 
really  impossible  to  have  a  basis  for 
selecting  a  single  value  as  the  optimum 
measure  for  a  PHA  of  a  certain  size  or 
location.  Even  PHAs  that  bear  similar 
characteristics  such  as  size  and  location 
operate  differently  due  to  a  number  of 
unique  circumstances.  It  would  be 
difficult  to  justify  to  PHAs  that  a  certain 
amount  of  administrative  expense  or 
utility  cost  is  the  number  to  which  they 
should  strive  because  no  two  PHAs  are 
the  same. 

The  peer  assessment  approach  is  an 
equitable  means  of  measuring  financial 
performance  because  it  rewards  PHAs  in 
the  middle  to  upper  range  of 
performance  with  the  highest  number  of 
points.  For  example,  PHAs  who  have  a 
current  ratio  in  the  30th  to  80th 
percentile  receive  all  of  the  9  points 
allocated  to  this  indicator.  Another 
example  is  expense  management  where 
only  the  PHAs  in  the  top  95th  percentile 
do  not  receive  the  full  1.5  points. 

Comment.  The  PHAS  financial 
scoring  process  may  penalize  PHAs 
under  the  current  ratio  component,  for 
making  capital  improvements  with  local 
operating  reserve  funds.  The  PHAS  also 
appears  to  include  a  penalty  under  the 
Physical  Condition  Indicator  if  PHAs  do 
not  make  the  capital  improvements. 

Response.  The  Current  Ratio  indicator 
measures  the  cash  liquidity  of  a  PHA 
compared  to  its  peers  by  dividing 
current  assets  by  cxurent  liabilities.  This 
is  done  irrespective  of  the  PHA's 
operating  reserves.  The  numerator 
includes  all  cash  and  current  assets  of 
the  PHA  whether  or  not  reserved  for 
capital  activities.  The  denominator 
includes  all  current  liabilities  of  the 
PHA.  PHAs  are  not  penalized  for  either 
capital  or  operating  expenses  under  the 
Ciurent  Ratio  indicator.  This  indicator 
simply  predicts  whether  or  not  the  PHA 
can  meet  its  current  obligations  as 
compared  to  the  rest  of  the  PHAs  of  the 
same  size. 

Comment.  HUD  should  remove 
Payment  hi  Lieu  of  Taxes  (PILOT)  when 
computing  a  PHA's  General  Expenses 
component.  PILOT  is  a  computation 
which  involves  utility  costs  and  thus  is 
subject  to  regional  costs  differences. 
PILOT'S  computation  also  involves 


input  of  a  local  property  tax  rate. 
Additionally,  a  significant  number  of 
PHAs  no  longer  make  PILOT  payments, 
thus  their  expense  level  will  be 
significantly  lower  when  compared  to 
those  PHAs  making  PILOT  payments. 

Response.  HUD's  research  of  over 
10,000  Statement  of  Operating  Receipts 
and  Expenditures  forms  (HUD-52599) 
shows  over  87  percent  of  all  PHAs  pay 
PILOT  expenses.  The  Expense 
Management  indicator  has  been 
changed  to  assign  weights  to  each 
individual  expense  management 
category.  PILOT  payments  would  affect 
the  General  Expenses  category,  which  is 
weighted  at  34  percent  of  the  total  1.5 
points,  awarded.  Furthermore,  the 
Expense  Management  indicator  awards 
full  points  to  PHAs  that  fall  within  the 
95th  percentile  of  their  group.  The  fact 
that  the  commenter's  PILOT  payment 
comprises  only  22  percent  of  its  total 
General  Expense  category  does  not 
represent  a  substantial  difference 
between  PHAs  that  pay  PILOT  and 
PHAs  that  do  not. 

Comment.  The  method  for  scoring 
Current  Ratio  and  Months  Expendable 
Fund  Balance  contain  numbers  that  in 
the  long  run  do  not  affect  the  overall 
scoring  of  the  component.  These 
include  project  loan  notes,  the  interest 
payable-development  notes,  book  value 
of  conveyed  projects,  cumulative  HUD 
grants,  cumulative  HUD  annual 
contributions  and  various  other  sufplus 
accounts.  Several  numbers  used  for 
scoring  these  two  components  will 
change  substantially  during  the 
changeover  to  GAAP.  The  GAAP 
conversion  can  substantially  change  \^e 
Land  Structures  and  Equipment,  the 
permanent  note  account  and  other 
accounts.  This  system  should  be  tested 
with  the  GAAP  conversion  before 
putting  the  scoring  system  in  place. 

Response.  These  concerns  are 
currently  being  addressed.  Analyses 
have  been  conducted  to  compare  the 
line  items  in  both  the  HUD-52595— 
Balance  Sheet  for  Section  8  and  Public 
Housing  and  HUD-52599— Sfafenienf  of 
Operating  Receipts  and  Expenditures 
with  the  FDS — Financial  Data  Schedule 
to  identif>'  the  impact  of  GAAP 
adjustments  on  account  balances.  Other 
analyses  have  focused  on  comparisons 
between  the  indicator  values  and  scores 
calculated  using  the  respective 
thresholds  for  Non-GAAP  and  GAAP. 
The  results  of  HUD's  analyses  show  that 
PHAs  that  perform  well  in  Non-GAAP 
performed  well  in  GAAP.  The 
assessment  will  remain  peer-based,  as 
such  all  PHAs  will  be  affected  the  same 
way.  The  GAAP  thresholds  that  were 
established  based  on  limited  data  have 
been  compared  to  the  Non-GAAP 
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Schedule  (FDS)  in  Excel.  PHAs  wanting 
to  use  this  spreadsheet  can  adjust  the 
width  of  the  columns.  Additionally, 
HUD  has  reviewed  this  scoring  sheet 
and  has  made  other  adjustments  to 
make  this  form  more  user  friendly. 

Comment.  HUD  should  consider 
mciking  exceptions  for  mitigating 
circumstances. 

Response.  As  noted  in  a  response  to 
an  earlier  comment,  this  final  rule  takes 
into  consideration  mitigating 
circumstances  with  respect  to  too  high 
liquidity,  high  reserves  and  expense 
management.  It  would  be  impossible  for 
HUD,  however,  to  incorporate  every 
mitigating  circumstance  that  may  arise 
into  the  scoring  process  because  many 
of  the  circumstances  would  be  specific 
to  only  one  PHA. 

Comment.  HUD  must  revisit  the 
graphs  and  tables  that  accompany  the 
PHAS  Notice  on  the  Financial 
Condition  Scoring  Process.  They  are 
largely  incomprehensible  to  those  who 
are  not  trained  in  statistics.  HUD  has 
embraced  the  use  of  plain  language  in 
its  rulemaking.  These  graphs  and  tables 
fall  short  of  the  plain  language  goal. 

Response.  HUD  will  update  its  PHAS 
Notice  on  the  Financial  Condition 
Scoring  Process,  will  strive  to  make  this 
notice  more  comprehensible  and  will 
attempt  to  simplify  the  graphs  and 
charts. 

Comment.  The  PHAS  Notice  on  the 
Financial  Condition  Scoring  Process 
states  that  the  scoring  of  certain 
components  follows  generally 
recognized  business  principles.  The 
explanation  continues  to  discuss  certain 
absolute  thresholds  that  are  indicated  by 
these  principles.  There  is  concern  about 
HUD's  lack  of  a  definition  for  sound 
business  principles.  The  impression  is 
that  GAAP  already  takes  into 
consideration  sound  business 
principles. 

Response.  The  term  "sound  business 
principles"  in  the  context  of  this 
paragraph  pertains  to  the  setting  of 
thresholds  for  PHAS  scoring  purposes. 
For  example,  a  PHA  with  a  Current 
Ratio  of  less  than  1  (i.e.  where  current 
liabilities  is  greater  than  current  assets) 
may  receive  some  points  depending  on 
its  current  ratio  compared  to  other  PHAs 
of  the  same  size.  However,  sound 
business  principles  would  dictate  that  a 
PHA  with  a  Current  Ratio  of  less  than 
1  would  still  pose  a  financial  risk 
because  it  may  be  unable  to  cover  its 
current  obligations  and  thus  should 
merit  a  score  of  zero  for  the  Current 
Ratio  indicator. 

Comment.  The  Financial  Condition 
scoring  process  does  not  adequately  take 
into  consideration  decisions  by  HUD  or 
Congress  that  impact  PHA  resources. 


This  year,  HUD  funded  the  PFS  at 
92.5%  of  eligibility  and  did  not  allow 
PHAs  to  request  year-end  adjustments 
or  to  retain  entrepreneurial  income. 
These  decisions  will  have  a  direct 
impact  on  a  PHA's  financial  condition. 
The  scoring  of  this  indicator  should 
have  an  adjustment  for  factors  beyond  a 
PHA's  control. 

Response.  HUD  is  sympathetic  to 
PHA  concerns  about  meeting 
management  responsibilities  diuring 
times  of  budgetary  setbacks.  While 
Congressional  decisions  may  impact  a 
PHA's  financial  resources,  the  purpose 
of  the  PHAS  is  to  assess  a  PHA's 
management  of  its  financial  resources, 
even  when  resources  are  not  at  the 
levels  desired  by  PHAs  or  HUD.  In 
addition,  since  the  scores  are  based  on 
a  peer  comparison  and  all  PHAs  are 
proportionally  affected  by  partial  PFS 
funding,  HUD  is  taking  into 
consideration  decisions  made  by 
Congress  that  impact  PHA  resources. 
Every  organization,  whether  private  or 
non-profit,  governmental  or  non- 
governmental, is  expected  to  fulfill  its 
responsibilities  and  carry  out  it 
functions  within  the  budget  provided. 

3.  Management  Operations  Scoring 
Notice 

Comment.  The  Management 
Operations  Scoring  Process  Notice  states 
that  one  of  the  graded  components  of 
the  Security/Economic  Self-sufficiency 
subindicator  is  entitled  "grant  program 
goals."  Presumably,  this  incorporates 
the  standard  for  a  PHA's  economic  self- 
sufficiency  program  in  42  U.S.C 
1437u(b),  as  amended  by  section  509  of 
the  Public  Housing  Reform  Act,  and 
would  also  incorporate  PHA  activities  to 
promote  self-sufficiency  in  accordance 
with  the  statute.  HUD  should  explain, 
either  in  preamble  to  the  final  rule  or  in 
the  final  version  of  the  Management 
Operations  Scoring  Notice,  how  it  will 
weigh  PHA  activities  under  the  separate 
statutory  provisions  in  the  grading 
process. 

Response.  PHAs  will  be  graded  on  the 
combination  of  grant  program  goals  for 
both  drug  prevention  activities  and  self- 
sufficiency  activities  met  in  the 
appropriate  percentage  of  its 
developments.  As  discussed  in  more 
detail  under  section  VI  of  this  preamble, 
HUD  is  continuing  to  work  on  this 
component  to  strengthen  HUD's 
assessment  of  PHA's  activities  to 
promote  self-sufficiency. 

4.  Resident  Service  and  Satisfaction 
Scoring  Notice 

Comment.  Will  each  of  the  five 
components  of  the  survey  be  worth  one 
point?  This  should  be  made  clear  in  the 
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scoring  section.  Also,  since  there  is 
more  dian  one  question  per  section,  will 
some  questions  count  while  others  will 
not,  or  will  each  question  be  scored 
separately? 

Response.  HUD  agrees  that  the  scoring 
section  should  be  clarified  for  this 
indicator.  Each  of  the  five  survey 
sections  (i.e.,  maintenance  and  repair, 
communication,  safety,  services,  and 
neighborhood  appearance)  will  be  worth 
one  point.  Answers  to  some  questions 
on  the  survey  will  be  used  for 
informational  purposes  only  and  will 
not  be  calculated  into  the  overall  score. 
Weights  will  be  associated  only  with 
"scoreable"  questions  in  each  survey 
section.  Scores  for  each  survey  section 
will  be  calculated  in  the  following 
manner:  (1)  Each  section  will  be  given 
a  score  between  zero  and  one;  and  (2) 
the  total  survey  score  will  be  the  sum  of 
the  five  survey  section  scores,  presented 
in  a  numeric  format  with  one  decimal 
place  (i.e.,  4.3). 

Comment.  The  last  section  of  the 
survey  is  called  "neighborhood 
appearance."  PHAs  were  led  to  believe 
that  aspects  not  under  the  PHAs  control 
would  not  be  scored.  Is  this 
"development  appearance?" 

Response.  HUD  recognizes  these 
concerns.  The  PHAS  rule  stipulates  that 
this  section  of  the  survey  should  be 
titled  "neighborhood  appearance." 
Nevertheless,  the  only  questions  that 
will  be  included  in  the  score  for  this 
section  will  be  questions  that  can  be 
directly  associated  with  regulations  or 
statutes  applicable  to  the  management 
of  public  housing.  PHAs  will  not  be 
held  accountable  for  aspects  of 
neighborhood  appearance  for  which 
they  are  not  responsible. 

Comment.  PHAs  have  diverse 
populations  with  language 
requirements.  The  survey  must  be 
translated  into  these  languages  for 
participation  of  all  residents. 

Response.  The  survey  is  now 
available  in  Spanish,  as  well  as  English. 
During  the  first  year  of  operation,  RASS 
asks  each  PHA  to  input  information 
relative  to  alternative  languages  needed 
by  more  than  20  percent  of  their 
residents.  Full  assessment  of  other 
translation  needs  will  be  made  prior  to 
the  second  year  of  the  survey  process. 

Comment.  HUD  has  stated  that  not  all 
questions  would  be  scored  but  has  not 
stated  which  specific  questions  will  be 
scored  and  what  the  questions  are 
worth.  HUD  should  publish  the  siu^ey 
and  indicate  the  scoring  weights  of 
individual  questions. 

Response.  The  attachment  to  the 
PHAS  Notice  on  the  Resident  Service 
and  Satisfaction  Suirvey  Scoring  Process, 
which  will  be  published  in  the  near 


future,  provides  a  copy  of  the  survey 
instrument  and  the  associated  weights 
for  the  "scored"  questions. 

VI.  Comments  on  Specific  Issues  Raised 
by  HUD 

In  addition  to  requesting  public 
comment  on  the  June  22,  1999, 
proposed  rule,  and  the  four  PHAS 
scoring  notices,  HUD  specifically 
requested  comment  on  the  following 
issues.  Comments  received  on  these 
issues  are  noted  below,  and  HUD's 
responses  to  these  comments,  where 
appropriate,  are  provided. 

1 .  PHA  Efforts  to  Keep  Units  Occupied 

The  June  22, 1999.  rule  proposed  to 
inspect  only  occupied  units.  HUD  noted 
its  concern  that  PHAs  make  appropriate 
efforts  to  have  as  many  units  on  line  and 
occupied  as  possible.  For  example, 
PHAs  should  be  keeping  units 
unoccupied  for  modernization  or  unit 
turnover  for  the  minimum  possible 
time.  The  rule  addresses  this  concern  to 
an  extent  in  the  PHAS  finance  and 
management  indicators.  HUD  requested 
comments  whether  this  concern  should 
be  addressed  further,  and  sought 
suggestions  and  recommendations  on 
ways  to  do  address  this  matter  in  the 
PHAS  rule  or  elsewhere  (e.g.,  other 
regulations).  Comments  and 
recommendations  were  as  follows: 

Comment — Vacancy  is  Already 
Addressed  by  Two  Indicators.  Since 
occupancy  is  already  measured  by  both 
the  Financial  and  Management 
Indicators,  there  is  no  need  for  HUD  to 
address  occupancy  an  additional  time  in 
PHAS  or  other  regulations.  The 
assessment  indicators  for  vacant  units 
and  vacancy  loss  are  duplicative  and 
more  than  adequate  for  stressing  the 
importance  of  keeping  units  on-line  to 
provide  affordable  housing  to  the 
maximum  extent  possible. 

Comment — No  Need  to  Further 
Address  This  Issue:  It's  In  the  Interest  of 
PHAs  to  Keep  Units  Occupied.  It  is  not 
necessary  to  address  the  matter  of 
keeping  units  on-line  and  occupied  to 
any  greater  extent  in  PHAS.  It  is  in  the 
best  financial  interests  of  public  housing 
authorities  to  keep  units  off-line  and 
unoccupied  for  a  minimal  amount  of 
time. 

Comment-No  Additional  Constraints 
or  Time  Limits  Are  Necessary.  HUD 
asked  whether  the  final  rule  should 
contain  additional  time  constraints 
upon  the  exemption  of  unoccupied 
units  from  the  PHAS  inspection  process. 
The  three  listed  categories  of  exempt 
unit  are  subject  to  an  inherent  time  limit 
and  there  is  no  need  to  superimpose  any 
further  time  constraints. 


Response.  HUD  agrees  with  the 
comments  that  no  further  assessment  is 
necessary  under  the  PHAS  with  respect 
to  a  PHA's  efforts  to  keeping  xmits 
occupied,  and  as  noted  earlier,  this 
component  is  now  found  under  only 
one  PHAS  Indicator  (Indicator  #2). 
PHAs  are  in  the  business  of  providing 
housing  assistance  and  HUD  recognizes 
that  PHAs  are  aware  that  it  is  in  their 
best  interest,  the  interest  of  public 
housing  residents  and  taxpayers  to  keep 
units  occupied  and  on-line. 

2.  Missing  or  Inoperable  Smoke 
Detectors 

The  June  22,  1999,  rule  did  not 
propose  to  penalize  PHAs  in  the  PHAS 
score  for  missing  or  inoperable  smoke 
detectors  because  of  the  extent  to  which 
this  may  not  be  within  a  PHA's  control. 
HUD,  however,  noted  its  concern  about 
this  issue  in  view  of  the  critical 
importance  of  fire  prevention.  Because 
of  the  safety  risk  presented  by  missing 
or  inoperable  smoke  detectors,  HUD 
advised  that  it  considered  whether  the 
final  rule  should  provide  some 
consequence  to  PHAs  for  missing  or 
inoperable  smoke  detectors  (particularly 
if  the  number  is  high),  including 
possibly  a  reduction  in  a  PHA's  physical 
inspection  score.  HUD  requested 
comments  on  this  option,  and  solicited 
suggestions  as  to  the  availability  of 
working  smoke  detectors  can  be 
encouraged  further,  either  in  the  PHAS 
rule  or  elsewhere. 

Comment— PHA  Should  Certify  to 
Certain  Actions.  PHAs  should  not  be 
penalized  for  missing  or  inoperable 
smoke  detectors  because  they  truly  are 
not  within  the  control  of  PHAs.  PHAs 
should  take  reasonable  measures  to 
assure  that  smoke  detectors  are  operable 
and  take  appropriate  action  when  they 
are  found  inoperable.  These  measures 
could  include  certifying  that  all 
detectors  are  tested  annually;  that  they 
are  immediately  (within  24  hours) 
replaced  or  defective  detectors  are 
repaired;  they  are  in  compliance  with 
Federal,  State  and  local  laws  regarding 
smoke  detectors;  and  PHAs  follow  an 
enforcement  process  when  they  find 
that  tenants  have  tampered  with  smoke 
detectors. 

Comment — Reflect  Missing  & 
Inoperable  Smoke  Detectors  in  Physical 
Condition  Score.  The  maintenance  of 
operable  smoke  detectors  is  a  critical 
factor  in  the  physical  condition  of 
housing.  If  smoke  detectors  are  missing 
or  inoperable,  this  should  be  reflected  in 
the  physical  condition  numerical 
scoring. 

Comment— PHAs  ShouM  Not  Be  Held 
Accountable  for  Resident  nemoval  or 
Tampering  with  Smoke  Detectors.  We 
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3.  More  Effective  Implementation  of  the 
Economic  Self-Sufficiency  Indicator 

HUD  requested  comments  on  ways  of 
improving  the  economic  self-sufficiency 
sub-indicator  so  that  it  may  be 
implemented  more  effectively,  and 
specifically  sought  comments  on 
whether  the  sub-indicator  is  properly 
weighted  and  appropriately  placed  in 
the  rule  as  part  of  management  sub- 
indicator  #6  (see  §  902.43(a)(6)). 

Comment — HUD's  Treatment  of  New 
Indicators  Is  Inadequate.  The  economic 
self-sufficiency  indicator  correctly 
belongs  under  the  Management 
Operations  {ndicator.  While  the  relative 
weight  to  be  assigned  to  a  PHAS 
indicator  is  undoubtedly  a  complex 
judgement,  to  attribute  less  than  one 
point  to  a  PHA's  economic  self- 
sufficiency  efforts  sends  the  message 
that  HUD  attributes  minimal  importance 
to  such  efforts.  HUD's  response  to  this 
statutory  provision  is  entirely 
inadequate.  There  are  several  ways  that 
HUD  could  provide  appropriate  weight 
to  this  indicator.  HUD  could  reduce  one 
or  more  of  the  management  sub- 
indicators  that  are  substantially 
duplicative  of  sub-indicators  within  the 
Physical  Condition  or  Financial 
Condition  Indicators,  without  adverse 
results.  HUD  could  measure  a  PHA's 
degree  of  compliance  with  mandatory 
HUD  programs  designed  to  promote 
economic  self-sufficiency,  including  the 
Family  Self-Sufficiency  program  and 
section  3  (section  of  the  Housing  and 
Urban  Development  Act  of  1968).  HUD 
could  include  an  outcome-base  measure 
that  evaluates  the  progress  PHAs  have 
made  in  increasing  the  extent  of 
employment  and  earnings  among  public 
housing  families  while  they  reside  in 
public  housing. 

Response.  HUD  appreciates  the 
suggestions  for  strengthening  the 
measurement  of  the  economic  self- 
sufficiency  assessment.  HUD 
acknowledges  that  the  June  22,  1999, 
proposed  rule  did  not  reflect  HUD's 
ultimate  goal  for  this  new  subindicator, 
which  is  to  effectively  measure  the 
extent  to  which  the  PHA  coordinates, 
promotes  or  provides  effective  programs 
and  activities  to  promote  the  economic 
self-sufficiency  of  public  housing 
residents.  This  final  rule  provides  for 
greater  weight  than  that  provided  in  the 
June  22,  1999,  proposed  rule  (please  see 
the  preamble  discussion  of  the  changes 
made  to  this  sub-indicator  in  §  902.43), 
and  on  this  basis,  is  an  improvement 
over  the  proposed  rule.  HUD  recognizes, 
however,  that  this  final  rule  does  not 
fully  provide  for  the  measurement  of 
performance  under  this  sub-indicator 
that  HUD  desires.  HUD  is  continuing  to 


work  on  this  sub-indicator  to  better 
incorporate  an  appropriate 
measurement  of  a  PHA's  activities  to 
promote  economic  self-sufficiency. 

4.  Withholding  Designation 

HUD  sought  comments  on  the 
consequences  to  PHAs  of  withholding 
designation  as  provided  in  new 
paragraph  (d)(2)  of  §  902.67. 

Comment — Designation  Should  Not 
Be  Withheld.  Exceptional  circumstances 
is  too  subjective  a  term,  and  leaves  room 
for  considerable  discretion.  This  is  an 
administratively  meddlesome  provision 
which  is  tantamount  to  double  jeopardy. 

Comment — Withholding  of 
Designation  Manifestly  Unfair. 
Withholding  designation  because  a  PHA 
is  involved  in  litigation  that  bears 
directly  upon  the  physical,  financial,  or 
management  performance  of  a  PHA,  or 
is  operating  under  a  court  order  is 
manifestly  unfair  and  constitutionally 
suspect.  If  HUD  is  going  to  permit 
withholding  of  designation,  HUD 
should  reinstate  the  PHMAP  procedure 
that  permits  a  PHA  to  directly  appeal  a 
Field  Office's  denial  of  designation  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Response.  The  regulatory  provision 
concerning  withholding  of  a  PHA's  high 
performer  or  standard  designation  is  not 
unfamiliar  to  PHAs.  This  provision  was 
part  of  the  PHMAP  regulation  at  24  CFR 
§  901.115(k).  In  egregious  situations  (as 
described  in  the  regulation),  HUD  has 
an  obligation  to  protect  the  Federal 
investment  in  a  public  housing  property 
as  well  as  the  rights  of  residents.  The 
PHAS  was  never  intended  to  be,  nor  can 
it  be,  the  only  criteria  for  assessing  the 
performance  of  PHAs  in  all  areas, 
especially  in  the  areas  of  civil  rights, 
nondiscrimination  and  fair  housing 
laws  and  regulations.  HUD  has  added  a 
provision  to  this  section  of  the  rule 
concerning  withholding  or  rescission  of 
designation  that  allows  for  the  PHA  to 
request  fi-om  the  Assistant  Secretary  for 
Public  and  Indian  Housing 
reinstatement  of  its  designation  and 
provide  the  basis  for  its  request  for 
reinstatement. 

5.  Assessing  PHA  Responsibility  to 
Submit  Accurate  and  Timely 
Occupancy  Data  to  MTCS 

HUD  also  requested  comments  on 
how  PHAs  should  be  assessed  with 
respect  to  their  responsibility  to  submit  - 
occupancy  data  to  the  Multifamily 
Tenant  Characteristics  System  (MTCS) 
in  an  accurate,  complete  and  timely 
manner. 

Comment — Assist  PHAs  in  Becoming 
Automated  and  Phase-In  Electronic 
Submission  Requirement.  With  the 
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increased  requirements  imposed  by 
HUD  for  electronic  submission,  PHAs 
need  technical  resoiu-ces  to  become 
fuHy  automated  to  meet  these 
reqiurements.  Additionally,  PHAs 
should  not  be  responsible  for 
submission  of  up  to  85%  of  its 
occupancy  data  for  transmission 
problems  beyond  the  control  of  the 
PHA.  Electronic  submission 
requirements  should  be  phased  in. 

Comment — Problems  with  Accurate 
Submission  of  Occupancy  Data  is  Often 
Beyond  Control  of  PHAs.  The  difficulty 
that  PHAs  have  experienced  with 
respect  to  MTCS  transmission  is 
frequently  a  problem  beyond  their 
control.  In  some  cases  the  software 
utilized  by  PHAs  does  not  have  the 
capability  to  interface  with  MTCS. 
Numerous  communications  with  MTCS, 
HUD  and  the  software  manufacturer  to 
address  the  problems  with  occupancy 
report  transmissions  have  not  resolved 
the  problems.  Also,  it  appears  that 
MTCS  has  the  same  mailbox  number  for 
both  Section  8  and  conventional 
housing.  As  a  result,  MTCS  caimot 
distinguish  between  what  reports  are 
coming  from  conventional  housing.  For 
these  reasons,  HUD  should  take  no 
punitive  measures  against  PHAs  for 
their  performance  with  respect  to  the 
submission  of  occupancy  data  to  MTCS. 
HUD  should  assess  PHA  by  their  efforts 
to  meet  the  MTCS  reporting 
requirement. 

Comment — HUD  Must  Correct  MTCS 
Tmnsmission  Problems.  It  is  essential 
that  HUD  expand  the  capacity  of  the 
server  for  the  HUD  REAC  website  in  an 
effort  to  correct  the  continuous 
transmission  problems  associated  with 
the  PHAS  and  MTCS  electronic 
reporting  system. 

Response.  HUD  appreciates  the 
comments  but  advises  that  MTCS  is  a 
fully  functional  system.  It  is  HUD's 
primary  data  system  for  information  on 
public  housing  and  Section  8  family 
characteristics  and  occupancy  events. 
PHAs  are  required  to  submit  Forms 
HUD-50058  for  every  public  housing 
and  Section  8  tenant-based  assistance 
family.  HUD  issued  Notice  PIH  99-2  on 
Januar}'  28,  1999,  to  clarify  the 
minimum  reporting  requirements  and  to 
establish  a  system  of  monitoring  and 
technical  assistance,  semi-annual 
assessment,  and  formal  review  and 
sanctions.  Under  the  Notice,  HUD  may 
impose  sanctions  on  PHAs  that  do  not 
meet  the  minimum  85  percent  reporting 
level,  which  is  determined  at  the  semi- 
annual assessments  (following  the  June 
and  December  MTCS  Delinquency 
reports).  PHAs  may  request  forbearance 
from  sanctions  in  writing.  The  request 
must  include  an  explanation  of  why  the 


PHA  has  not  attained  the  minimum 
reporting  level,  steps  that  it  plans  to 
take  to  improve  reporting,  and  monthly 
milestones.  PHAs  that  do  not  meet  the 
minimum  reporting  level  and  do  not 
obtain  forbearance  are  subject  to 
sanction. 

HUD  will  take  into  consideration  the 
transmission  problems  that  can  be  fully 
documented  are  beyond  the  PHAs 
control  in  approving  these  forbearance 
plans.  There  has  and  will  continue  to  be 
industry  consultation  on  changes 
required  in  MTCS  to  accommodate 
statutory  changes.  As  of  the  Jxme  1999 
semi-annual  reporting  period,  public 
housing  reporting  for  MTCS  has 
increased  to  81%  nationally.  HUD  has 
and  will  continue  to  work  with  PHAs  to 
help  them  meet  the  minimum  reporting 
rate. 

VII.  General  Comments 

Comment — Delay  PHAS 
Implementation.  HUD  should  consider 
delaying  the  official  implementation  of 
PHAS  until  October  1,  2000.  Concern 
was  expressed  by  commenters  that  some 
PHAs  have  not  provided  advisory  scores 
from  REAC,  and  in  order  for  the  PHAS 
to  be  an  effective  and  meaningful 
system,  PHAS  should  have  a  full  year  to 
understand  advisory  scores  and  prepare 
for  actual  implementation.  Several 
issues  still  need  to  be  resolved  with  the 
PHAS.  The  advisory  score  process 
should  be  extended  until  these  issues 
are  resolved. 

Response.  As  discussed  earlier  in  this 
preamble,  HUD  does  not  believe  that  a 
delay  in  implementation  of  PHAS  until 
October  1,  2000  is  warranted.  HUD  has 
revised  the  implementation  schedule  pf 
PHAS  to  begin  with  PHAs  with  fiscal 
years  ending  after  December  31,  1999, 
and  even  under  that  revised  schedule, 
HUD  is  providing  PHAs  with  fiscal 
years  ending  March  31,  2000,  and  June 
30,  2000,  to  receive  PHAS  financial 
scores  based  only  on  an  assessment  of 
their  public  housing  operating  subsidies 
program.  These  latter  two  groups  of 
PHAs  will  receive  advisory  scores  on 
their  entity-wide  operations. 

With  respect  to  advisory  scores.  PHAs 
are  notified  of  the  availability  of  their 
completed  PHAS  advisory  score  by 
mail,  and  if  they  have  access  to  the 
Internet,  by  e-mail.  The  PHAS  scores  are 
posted  to  REAC's  website  on  a  weekly 
basis.  If  a  PHA  requires  assistance  in 
accessing  its  advisory  score,  the  PHA  is 
encouraged  to  contact  the  REAC 
Technical  Assistance  Center  at  1-888- 
245-4860. 

Current  reports  out  of  REAC  indicate 
that  as  of  August  10,  1999,  93  percent 
of  all  PHAS  advisory  scores  have  been 
posted  on  REAC  website.  This  includes 


over  99  percent  posting  of  scores  for 
PHAs  with  fiscal  years  ending 
September  30.  1998  and  December  31, 
1998;  90  percent  posting  of  scores  for 
PHAs  with  fiscal  years  ending  March 
31,  1999;  and  86  percent  posting  for 
PHAs  with  fiscal  years  ending  June  30, 
1999.  The  majority  of  the  delays  in 
posting  advisory  scores  are  generally  the 
result  of  PHAs'  late  filing  of  their 
financial  or  management  reports  (under 
requirements  to  date,  financial  reports 
are  due  45  days  after  fiscal  year  end). 

Comment — Assessment  of  PHA 
Deconcentration  Efforts.  The  rule 
should  provide  for  the  assessment  of  the 
deconcentration  efforts  of  PHAs. 
Standards  of  what  constitutes  good  faith 
efforts  should  be  included  in  the  rule  as 
a  basis  of  measurement  For  HUB  not  to 
penalize  PHAs  who  fail  to 
deconcentrate  undercuts  those  PHAs 
who  deconcentrate  or  make  good  faith 
efforts  to  deconcentrate. 

Response.  HUD  agrees  with  the 
commenter  about  the  importance  of 
deconcentration  efforts.  The  first  PHAS 
proposed  rule,  published  on  June  30, 
1998.  and  the  PHAS  final  rule  published 
on  September  1.  1998,  each  noted  in  the 
"scope"  provision  of  the  rule  (§901.3) 
that  the  PHAS  does  not  evaluate  a 
PHA's  compliance  with  or  respon.se  to 
every  departmentwide  or  program 
specific  requirement  or  objective.  PHAs 
remain  responsible  for  complying  with 
such  requirements  as  fair  housing  and 
equal  opportunity  requirements, 
requirements  under  section  504  of  the 
Rehabilitation  Act  of  1973,  and 
requirements  of  programs  under  which 
the  PHA  is  receiving  assistance.  The 
rule  states  that  a  PHA's  adherence  to 
these'requirements  will  be  monitored  in 
accordance  with  the  applicable  program 
regulations  and  the  PHA's  ACC.  The 
same  is  true  for  deconcentration. 

Comment — Assessment  of  a  PHA's 
Section  3  Compliance.  HUD  should 
amend  the  PHAS  rule  to  include 
compliance  with  Section  3  obligations 
as  a  tool  for  the  assessment  of  the 
performance  of  PHAs  (section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  12  U.S.C.  1701u).  Section  3 
requires  that  economic  opportunities 
generated  by  certain  Federal  financial 
assistance,  including  public  housing, 
shall  be  given,  to  the  greatest  extent 
feasible,  to  low  and  very  low  income 
persons. 

Response.  HUD's  response  to  this 
comment  is  similar  to  its  response  to  the 
comment  concerning  assessment  of  a 
PHA's  deconcentration  efforts. 
Assessment  of  Section  3  compliance  is 
addressed  by  other  HUD  regulations.  A 
PHA's  responsibilities  with  respect  to 
the  Section  3  program  are  specifically 
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Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  S\V. 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  will  not  impose  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223).  The 
Finding  remains  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  Room  10276,  451  Seventh 
Street,  S.W..  Washington,  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  is  not  anticipated  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  revises  HUD's  existing 
regulations  for  the  assessment  of  public 
housing  at  24  CFR  part  902.  PHAS,  to 
provide  additional  information  on  the 
PHAS  scoring  process  and  to  revise 
certain  procedures  and  establish  others 
in  accordance  with  recently  enacted 
statutory  requirements.  The  additional 
information  and  the  revision  of  certain 
procedures  impose  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism 

E.xecutive  Order  13132  (entitled 
"Foderalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law.  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law.  unless 
the  relevant  requirements  of  section  6  of 


the  Executive  Order  are  met.  This  final 
rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  Public  Housing 
is  14.850. 

List  of  Subjects  in  24  CFR  Part  902 

Administrative  practice  and 
procedure.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  HUD  revises  24  CFR  part 
902  to  read  as  follows: 

PART  902— PUBLIC  HOUSING 
ASSESSMENT  SYSTEM 

Subpart  A — General  Provisions 

Sec. 

902.1  Purpose  and  general  description. 

902.. 3  Scope. 

902.5  Applicability. 

902.7  Definitions. 

Subpart  B— PHAS  Indicator  «1 :  Physical 
Condition 

902.20    Physical  condition  assessment. 

902.23  Physical  condition  standards  for 
public  housing — decent,  safe,  and 
sanitary  housing  in  good  repair  (DSS/ 
GR). 

902.24  Physical  inspection  of  PHA 
properties. 

902.25  Physical  condition  scoring  and 
thresholds. 

902.26  Physical  Inspection  Report. 

902.27  Physical  condition  portion  of  total 
PHAS  points. 

Subpart  C — PHAS  Indicator  #2:  Financial 
Condition 

902.30     Financial  condition  assessment. 
902.33     Financial  reporting  requirements. 
902.35     Financial  condition  scoring  and 

thresholds. 
902.37     Financial  condition  portion  of  total 

PHAS  points. 

Subpart  D— PHAS  Indicator  #3: 
Management  Operations 

902.40     .Management  operations  assessment. 
902.43     Management  operations 

performance  standards. 
902.45     Management  operations  scoring  and 

thresholds. 
902.47    Management  operations  portion  of 

total  PHAS  points. 

Subpart  E— PHAS  Indicator  -4:  Resident 
Service  and  Satisfaction 

902.50  Resident  service  and  satisfaction 
assessment. 

902.51  Updating  of  public  housing  unit 
address  information. 

902.52  Distribution  of  sur\'ey  to  residents. 

902.53  Resident  service  and  satisfaction 
scoring  and  thresholds. 

902.55     Resident  service  and  satisfaction 
portion  of  total  PHAS  points. 
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Subpart  F — PHAS  Scoring 

902.60     Data  collection. 
902.63     PHAS  scoring. 

902.67  Score  and  designation  status. 

902.68  Technical  review  of  results  of  PHAS 
Indicators  #1  or  #4. 

902.69  PHA  right  of  petition  and  appeal. 

Subpart  G — PHAS  Incentives  and  Remedies 

902.71     Incentives  for  high  performers. 
902.73    Referral  to  an  Area  HUB/Program 

Center. 
902.75     Referral  to  a  Troubled  Agency 

Recovery  Center  (TARC). 
902.77     Referral  to  the  Departmental 

Enforcement  Center  (DEC). 
902.79    Substantial  default. 
902.83     Interventions. 
902.85    Resident  petitions  for  remedial 

action. 
Authority:  42  U.S.C.  1437d(j),  42  U.S.C. 
3535(d).  . 

Subpart  A — General  Provisions 

§  902.1     Purpose  and  general  description. 

(a)  Purpose.  The  purpose  of  the  Public 
Housing  Assessment  System  (PHAS)  is 
to  improve  the  delivery  of  services  in 
public  housing  and  enhance  trust  in  the 
public  housing  system  among  public 
housing  agencies  (PHAs),  public 
housing  residents,  HUD  and  the  general 
public  by  providing  a  management  tool 
for  effectively  and  fairly  measuring  the 
performance  of  a  public  housing  agency 
in  essential  housing  operations, 
including  rewards  for  high  performers 
and  consequences  for  poor  performers. 

fb)  Responsible  office  for  PHAS 
assessments.  The  Real  Estate 
Assessment  Center  (REAC)  is 
responsible  for  assessing  and  scoring  the 
performance  of  PHAs. 

(c)  PHAS  indicators  of  a  PHA's 
performance.  REAC  will  assess  and 
score  a  PHA's  performance  based  on  the 
following  four  indicators: 

(1)  PHAS  Indicator  #1— the  physical 
condition  of  a  PHA's  properties 
(addressed  in  subpart  B  of  this  part); 

(2)  PHAS  hidicator  #2— the  financial 
condition  of  a  PHA  (addressed  in 
subpart  C  of  this  part); 

(3)  PHAS  Indicator  #3— the 
management  operations  of  a  PHA 
(addressed  in  subpart  D  of  this  part); 
and 

.    (4)  PHAS  Indicator  #4— the  resident 
service  and  satisfaction  feedback  on  a 
PHA's  operations  (addressed  in  subpart 
E  of  this  part). 

(d)  Assessment  tools.  REAC  will  make 
use  of  uniform  and  objective  protocols 
for  the  physical  inspection  of  properties 
and  the  financial  assessment  of  the 


PHA,  and  will  gather  relevant  data  from 
the  PHA  and  the  PHA's  public  housing 
residents  to  assess  management 
operations  and  resident  services  and 
satisfaction,  respectively.  On  the  basis 
of  this  data,  REAC  will  assess  and  score 
the  results,  advise  PHAs  of  their  scores 
and  identify  low  scoring  and  failing 
PHAs  so  that  these  PHAs  will  receive 
the  appropriate  attention  and  assistance. 

(e)  Limitation  of  change  of  PHA's 
fiscal  year.  To  allow  for  a  period  of 
consistent  assessment  of  the  PHAS 
indicators,  a  PHA  is  not  permitted  to 
change  its  fiscal  year  for  the  first  three 
full  fiscal  years  following  October  1 , 
1998,  unless  such  change  is  approved 
by  HUD. 

§902.3    Scope. 

The  PHAS  is  a  strategic  measure  of  a 
PHA's  essential  housing  operations.  The 
PHAS,  however,  does  not  evaluate  a 
PHA's  compliance  with  or  response  to 
every  Department-wide  or  program 
specific  requirement  or  objective. 
Although  not  specifically  referenced  in 
this  part,  PHAs  remain  responsible  for 
complying  with  such  requirements  as 
fair  housing  and  equal  opportunity 
requirements,  requirements  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  requirements 
of  programs  under  which  the  PHA  is 
receiving  assistance.  A  PHA's  adherence 
to  these  requirements  will  be  monitored 
in  accordance  with  the  applicable 
program  regulations  and  the  PHA's 
Annual  Contributions  Contract  (ACC). 

§902.5    Applicability. 

(a)  PHAs,  RMCs,  AMEs.  (1)  Scoring  of 
RMCs  and  AMEs.  This  part  applies  to 
PHAs,  Resident  Management 
Corporations  (RMCs)  and  Alternate 
Management  Entities  (AMEs),  as 
described  in  this  section.  As  described 
in  this  section,  this  part  is  also 
applicable  to  RMCs  that  receive  direct 
funding  fi'om  HUD  in  accordance  with 
section  20  of  the  1937  Act  (DF-RMCs). 

(i)  RMCs  and  DF-RMCs  will  be 
assessed  and  issued  their  owm  numeric 
scores  under  the  PHAS  based  on  the 
public  housing  developments  or 
portions  of  public  housing 
developments  that  they  manage  and  the 
responsibilities  they  assume  which  can 
be  scored  imder  PHAS.  References  in 
this  part  to  PHAs  include  RMCs  and  this 
part  is  applicable  to  RMCs  unless  stated 
otherwise.  References  in  this  part  to 
RMCs  include  DF-RMCs  and  this  part  is 


applicable  to  DF-RMCs  unless 
otherwise  stated. 

(ii)  AMEs  are  not  issued  PHAS  scores. 
The  performance  of  the  AME 
contributes  to  the  PHAS  score  of  the 
PHA  or  PHAs  for  which  they  assumed 
management  responsibilities. 

(2)  PHA  ultimate  responsible  entity 
under  ACC.  except  where  DF-RMC 
assumes  management  operations,  (i) 
Because  the  PHA  and  not  the  RMC/AME 
is  ultimately  responsible  to  HUD  under 
the  ACC,  die  PHAS  score  of  a  PHA  will 
be  based  on  all  of  the  developments 
covered  by  the  ACC,  including  those 
with  management  operations  assumed 
by  an  RMC  or  AME  (including  a  court 
ordered  receivership  agreement,  if 
applicable). 

(ii)  A  PHA's  PHAS  score  will  not  be 
based  on  developments  managed  by  a 
DF-RMC. 

(b)  Implementation  of  PHAS.  The 
regulations  in  this  part  are  applicable  to 
PHAs  with  fiscal  years  ending  on  and 
after  September  30,  1999. 

(1)  PHAs  with  fiscal  years  ending 
September  30,  1999  or  December  31, 

1 999.  For  PHAs  with  fiscal  years  ending 
September  30,  1999,  or  December  31, 
1999,  HUD  will  not  issue  PHAS  scores 
for  the  fiscal  years  ending  on  these 
dates.  For  these  PHAs,  in  lieu  of  a  PHAS 
score,  HUD  will  issue  the  following: 

(i)  PHAS  Advisory  Score.  A  PHA  with 
a  fiscal  year  ending  September  30, 1999, 
or  December  31, 1999,  will  be  issued  a 
PHAS  advisory  score  for  PHAS 
Indicators  #1  (Physical),  #2  (Financial), 
and  #4  (Resident  Service  and 
Satisfaction).  The  PHA  must  comply 
with  the  requirements  of  this  part  so 
that  HUD  may  issue  the  advisory  score. 
Physical  inspections  will  be  conducted 
using  HUD  uniform  physical  inspection 
protocol 

(ii)  Management  Assessment  Score.  A 
PHA  with  a  fiscal  year  ending 
September  30,  1999,  or  December  31. 
1999,  will  receive  an  assessment  score 
on  the  basis  of  HUD's  assessment  of  the 
PHA's  management  operations  in 
accordance  with  subpart  D  of  this  part. 

(2)  PHAs  with  fiscal  years  ending  after 
December  31.  1999.  PHAs  with  fiscal 
years  ending  after  December  31, 1999, 
will  be  issued  PHAS  scores. 

(c)  Chart  on  PHAS  Advisory  Score 
and  PHAS  Score  Schedule.  The 
following  chart  illustrates  when 
advisory  scores  will  be  issued  and  when 
PHAS  scores  will  be  issued  and  for 
which  PHAS  indicators. 
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§902.7    Definitic  ns.  • 

As  used  in  th  s  part: 

Act  means  thi  i  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.) 

Adjustment  /<  >r  physical  condition 
(development  a  jej  and  neighborhood 
environment  is  i  total  of  three 
additional  poin  s  added  to  PHAS 
Indicator  #1  (Ph  ysical  Condition).  The 
three  additiona  points,  however,  shall 
not  result  in  a  t(  tal  point  value 
exceeding  the  tc  tal  points  available  for 
PHAS  Indicator  #1  (established  in 
subpart  B  of  thii  part). 

Alternative  m  magement  entity  (AME) 
is  a  receiver,  pri  vate  contractor,  private 
manager,  or  any  other  entity  that  is 
under  contract  i  vHh  a  PHA,  under  a 
Regulatory  and  Operating  Agreement 
with  a  PHA,  or  \  hat  is  otherwise  duly 
appointed  or  co  itracted  (for  example, 
by  court  order  a  r  agency  action),  to 
manage  all  or  p<  rt  of  a  PHA's 
operations. 

Assessed  fisct  1  year  is  the  PHA  fiscal 
year  that  has  bei  in  assessed  under  the 
PHAS. 

Average  num  >er  of  days 
nonemergency  \  rork  orders  were  active 
is  calculated: 

(1)  By  dividin  i  the  total  of — 

(i)  The  numbf  r  of  days  in  the  assessed 
fiscal  year  it  tak  ;s  to  close  active 
nonemergency  \  i^ork  orders  carried  over 
from  the  previoi  is  fiscal  year; 

(ii)  The  numb  3r  of  days  it  takes  to 
complete  nonen  lergency  work  orders 
issued  and  clos(  d  during  the  assessed 
fiscal  year;  and 

(iii)  The  numl  ler  of  days  all  active 
nonemergency  ^  ^ork  orders  are  open  in 
the  assessed  fisc  al  year,  but  not 
completed: 

(2)  By  the  tota  1  number  of 
nonemergency  \  /ork  orders  used  in  the 
calculation  of  pi  iragraphs  (l)(i),  (ii)  and 
(iii)  of  this  defirition. 

Days  in  this  p  irt,  unless  otherwise 
specified,  refer  I  o  calendar  days. 

Deficiency  me  ans  any  PHAS  score 
below  60  percei  t  of  the  available  points 
in  any  indicator  sub-indicator  or 
component.  (In  he  context  of  physical 
condition  and  p  lysical  inspection, 
deficiency  refer  to  a  physical  condition 
and  is  defined  fi  ir  purposes  of  subpart 
B  of  this  part  in  §902.24) 

Improvement  plan  is  a  document 
developed  by  a  'HA,  specifying  the 


actions  to  be  taken,  including 
timetables,  that  shall  be  required  to 
correct  deficiencies  identified  under  any 
rif  the  sub-indicators  and  components 
within  the  indicator(s),  identified  as  a 
re.sult  of  the  PHAS  assessment  when  a 
Memorandum  of  Agreement  (MOA)  is 
not  required. 

Occupancy  loss  is  the  sum  of  the 
number  one  (1)  minus  the  unit  months 
leased  divided  by  unit  months  available 
(or  Occupancy  loss  =  1  -  (unit  months 
leased/unit  months  available). 

Property  is  a  project/development 
with  a  separate  identifying  project 
number. 

Reduced  actual  vacancy  rate  within 
the  previous  three  years  is  a  comparison 
of  the  vacancy  rate  in  the  PHAS 
assessed  fiscal  year  (the  immediate  past 
fiscal  year)  to  the  vacancy  rate  of  that 
fiscal  year  two  years  prior  to  the 
assessed  fiscal  year.  It  is  calculated  by 
subtracting  the  vacancy  rate  in  the 
assessed  fiscal  year  from  the  vacancy 
rate  in  the  earlier  year.  If  a  PHA  elects 
to  certify  to  the  reduction  of  the  vacancy 
rate  within  the  previous  three  years,  the 
PHA  shall  retain  justifying 
documentation  to  support  its 
certification  for  HUD  post  review. 
Reduced  actual  vacancy  rate  within  the 
previous  three  years  only  applies  to 
PHAs  with  fiscal  years  ending 
September  30,  1999,  and  December  31, 
1999. 

Reduced  average  time  nonemergency 
work  orders  were  active  during  the 
previous  three  years  is  a  comparison  of 
the  average  time  nonemergency  work 
orders  were  active  in  the  PHAS 
assessment  year  (the  immediate  past 
fiscal  year)  to  the  average  time 
nonemergency  work  orders  were  active 
in  that  fiscal  year  two  years  prior  to  the 
assessment  year.  It  is  calculated  by 
subtracting  the  average  time 
nonemergency  work  orders  were  active 
in  the  PHAS  assessment  year  from  the 
average  time  nonemergency  work  orders 
were  active  in  the  earlier  year.  If  a  PHA 
elects  to  certify  to  the  reduction  of  the 
average  time  nonemergency  work  orders 
were  active  during  the  previous  three 
years,  the  PHA  shall  retain  justifying 
documentation  to  support  its 
certification  for  HUD  post  review. 


Tenant  Receivable  Outstanding  is 
defined  in  §902. 35(b)(3). 

Unit  months  available  is  the  total 
number  of  units  managed  by  a  PHA 
multiplied  by  12  (adjusted  by  new  units 
entering  a  PHA's  public  housing  stock 
during  the  fiscal  year)  exclusive  of  unit 
months  vacant  due  to:  demolition; 
conversion;  ongoing  modernization;  and 
units  approved  for  non-dwelling 
purposes. 

Unit  months  leased  is  the  actual 
number  of  months  each  unit  was  rented 
during  the  fisced  year  based  on  the 
PHA's  tenant  rent  rolls  or  Housing 
Assistance  Payments  records. 

Work  order  deferred  to  the  Capital 
Fund  Program  is  any  work  order  that  is 
combined  with  similar  work  items  and 
completed  within  the  current  PHAS 
assessment  year,  or  will  be  completed  in 
the  following  year  when  there  are  less 
than  three  months  remaining  before  the 
end  of  the  PHA  fiscal  year  from  the  time 
the  work  order  was  generated,  under  the 
PHA's  Capital  Fund  Program  or  other 
PHA  capital  improvements  program. 

Subpart  B— PHAS  Indicator  #1: 
Physical  Condition 

§  902.20    Physical  condition  assessment. 

(a)  Objective.  The  objective  of  the 
Physical  Condition  Indicator  is  to 
determine  whether  a  PHA  is  meeting  the 
standard  of  decent,  safe,  sanitary,  and  in 
good  repair  (DSS/GR),  as  this  standard 
is  defined  in  §  902.23  (a  standard  that 
provides  acceptable  basic  housing 
conditions)  and  the  level  to  which  the 
PHA  is  maintaining  its  public  housing 
in  accordance  with  this  standard. 

(b)  Physical  inspection  under  PHAS 
Indicator  iii.  (1)  To  achieve  the 
objective  of  paragraph  (a)  of  this  section, 
REAC  will  provide  for  an  independent 
physical  inspection  of  a  PHA's  property 
or  properties  that  includes,  at  minimum, 
a  statistically  valid  sample  of  the  units 
in  the  PHA's  public  housing  portfolio  to 
determine  the  extent  of  compliance  with 
the  DSS/GR  standard. 

12)  Only  occupied  units  will  be 
inspected  as  dwelling  units  (except 
units  approved  by  HUD  for  non- 
dwelling  purposes,  e.g.,  daycare  or 
meetings,  which  are  inspected  as 
common  areas).  Vacant  units  that  are 
not  under  lease  at  the  time  of  the 
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physical  inspection  will  not  be 
inspected,  but  vacant  units  are  assessed 
under  the  Financial  Condition  Indicator 
#2  (§  902.35(b)(4))  and  the  Management 
Operations  Indicator  #3  (§  902.43(a)(1)). 
The  categories  of  vacant  units  not  under 
lease  that  are  exempted  from  physical 
inspection  are  as  follows: 

(i)  Units  undergoing  vacant  unit 
turnaround — vacant  units  that  are  in  the 
routine  process  of  turn  over;  i.e.,  the 
period  between  which  one  resident  has 
vacated  a  unit  and  a  new  lease  takes 
effect; 

(ii)  Units  undergoing  rehabilitation — 
vacant  units  that  have  substantial 
rehabilitation  needs  already  identified, 
and  there  is  an  approved 
implementation  plan  to  address  the 
identified  rehabilitation  needs  and  the 
plan  is  fully  funded; 

(iii)  Off-line  units — vacant  units  that 
have  repair  requirements  such  that  the 
units  caimot  be  occupied  in  a  normal 
period  of  time  (considered  to  be 
between  5  and  7  days)  and  which  are 
not  included  under  an  approved 
rehabilitation  plan; 

(c)  PHA  physical  inspection 
requirement.  The  HUD-conducted 
physical  inspections  required  by  this 
part  do  not  relieve  the  PHA  of  the 
responsibility  to  inspect  public  housing 
units  as  provided  in  section  6(j)(l)  of  the 
Act  (42  U.S.C.  1437d(j)(l)),  and 

§  902.43(a)(5). 

(d)  Compliance  with  State  and  local 
codes.  The  physical  condition  standards 
in  this  subpart  do  not  supersede  or 
preempt  State  and  local  building  and 
maintenance  codes  with  which  the 
PKA's  public  housing  must  comply. 
PHAs  must  continue  to  adhere  to  these 
codes. 

§902.23  Physical  condition  standards  for 
public  housing — decent,  safe,  and  sanitary 
housing  in  good  repair  (0S5/GR). 

(a)  General.  Public  housing  must  be 
maintained  in  a  manner  that  meets  the 
physical  condition  standards  set  forth  in 
this  part  in  order  to  be  considered 
decent,  safe,  sanitar>'  and  in  good  repair 
(standards  that  constitute  acceptable 
basic  housing  conditions).  These 
standards  address  the  major  physical 
areas  of  public  housing:  site;  building 
exterior;  building  systems;  dwelling 
units;  and  common  areas  (see  paragraph 
(b)  of  this  section).  These  standards  also 
identify  health  and  safety 
considerations  (see  paragraph  (c)  of  this 
section).  These  standards  address 
acceptable  basic  housing  conditions,  not 
the  adornment,  decor  or  other  cosmetic 
appearance  of  the  housing. 

(b)  Major  inspectable  areas.  The  five 
major  inspectable  areas  of  public 
housing  are  the  following: 


(1)  Site.  The  site  includes 
components,  such  as  fencing  and 
retaining  walls,  grounds,  lighting, 
mailboxes,  signs  (such  as  those 
identifying  the  development  or  areas  of 
the  development),  parking  lots/ 
driveways,  play  areas  and  equipment, 
refuse  disposal,  roads,  storm  drainage 
and  walkways.  The  site  must  be  free  of 
health  and  safety  hazards  and  be  in 
good  repair.  The  site  must  not  be  subject 
to  material  adverse  conditions,  such  as 
abandoned  vehicles,  dangerous  walks  or 
steps,  poor  drainage,  septic  tank  back- 
ups, sewer  hazards,  excess 
accumulations  of  trash,  vermin  or 
rodent  infestation  or  fire  hazards. 

(2)  Building  exterior.  Each  building  on 
the  site  must  be  structiu-ally  sound, 
secure,  habitable,  and  in  good  repair. 
The  building's  exterior  components 
such  as  doors,  fire  escapes,  foundations, 
lighting,  roofs,  walls,  and  windows, 
where  applicable,  must  be  free  of  health 
and  safety  hazards,  operable,  and  in 
good  repair. 

(3)  Building  systems.  The  building's 
systems  include  components  such  as 
domestic  water,  electrical  system, 
elevators,  emergency  power,  fire 
protection,  HVAC,  and  sanitary  system. 
Each  building's  systems  must  be  free  of 
health  and  safety  hazards,  functionally 
adequate,  operable,  and  in  good  repair. 

(4)  Dwelling  units,  (i)  Each  dwelling 
unit  within  a  building  must  be 
structurally  sound,  habitable,  and  in 
good  repair.  All  areas  and  aspects  of  the 
dwelling  luiit  (for  example,  the  unit's 
bathroom,  call-for-aid,  ceiling,  doors, 
electrical  systems,  floors,  hot  water 
heater,  HVAC  (where  individual  units 
are  provided),  kitchen,  lighting,  outlets/ 
switches,  patio/porch/balcony,  smoke 
detectors,  stairs,  walls,  and  windows) 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

(ii)  Where  applicable,  the  dwelling 
unit  must  have  hot  and  cold  running 
water,  including  an  adequate  source  of 
potable  water. 

(iii)  If  the  dwelling  unit-includes  its 
own  sanitary  facility,  it  must  be  in 
proper  operating  condition,  usable  in 
privacy,  and  adequate  for  personal 
hygiene  and  the  disposal  of  hiiman 
waste. 

(iv)  The  dwelling  unit  must  include  at 
least  one  battery-operated  or  hard-wired 
smoke  detector,  in  proper  working 
condition,  on  each  level  of  the  unit. 

(5)  Common  areas.  The  common  areas 
must  be  structurally  sound,  secure,  and 
functionally  adequate  for  the  purposes 
intended.  The  common  areas  include 
components  such  as  basement/garage/ 
carport,  restrooms.  closets,  utility, 
mechanical,  community  rooms,  day 


care,  halls/corridors,  stairs,  kitchens, 
laundry  rooms,  office,  porch,  patio, 
balcony,  and  trash  collection  areas,  if 
applicable.  The  common  areas  must  be 
free  of  health  and  safety  hazards, 
operable,  and  in  good  repair.  All 
common  area  ceilings,  doors,  floors, 
HVAC.  lighting,  outlets/switches,  smoke 
detectors,  stairs,  walls,  and  windows,  to 
the  extent  applicable,  must  be  free  of 
health  and  safety  hazards,  operable,  and 
in  good  repair. 

(c)  Health  and  safety  concerns.  All 
areas  and  components  of  the  housing 
must  be  free  of  health  and  safety 
hazards.  These  areas  include,  but  are 
not  limited  to,  air  quality,  electrical 
hazards,  elevators,  emergency/fire  exits; 
flammable  materials,  garbage  and 
debris,  handrail  hazards,  infestation, 
and  lead-based  paint,  for  example,  the 
buildings  must  have  fire  exits  that  are 
not  blocked  and  have  hand  rails  that  are 
undamaged  and  have  no  other 
observable  deficiencies.  The  housing 
must  have  no  evidence  of  infestation  by 
rats,  mice,  or  other  vermin,  or  of  garbage 
and  debris.  The  housing  must  have  no 
evidence  of  electrical  hazards,  natural 
hazards,  or  fire  hazards.  The  dwelling 
units  and  common  areas  must  have 
proper  ventilation  and  be  free  of  mold, 
odor  (e.g.,  propane,  natural  gas.  methane 
gas),  or  other  observable  deficiencies. 
The  housing  must  comply  with  all 
regulations  and  requirements  related  to 
the  ownership  of  pets,  and  the 
evaluation  and  reduction  of  lead-based 
paint  hazards  and  have  available  proper 
certifications  of  such  (see  24  CFR  part 
35). 

§902.24    Physical  inspection  of  PHA 
properties. 

(a)  The  inspection,  generally.  The 
score  for  PHAS  Indicator  #1  is  based 
upon  an  independent  physical 
inspection  of  a  PHA's  properties 
provided  by  REAC  and  using  HUD's 
uniform  i^ysical  inspection  protocols. 

(1)  During  the  physical  inspection  of 
a  property,  an  inspector  looks  for 
deficiencies  for  each  inspectable  item 
within  the  inspectable  areas,  such  as 
holes  (deficiencies)  in  the  walls  (item) 
of  a  dwelling  unit  (area).  The  dwelling 
units  inspected  in  a  property  are  a 
randomly  selected,  statistically  valid 
sample  of  the  units  in  the  property, 
excluding  vacant  units  not  under  lease 
at  the  time  of  the  physical  inspection,  as 
provided  in  §902.2o'(b)(2). 

(2)  To  ensure  prompt  correction  of 
health  and  safety  deficiencies  before 
leaving  the  site,  the  inspector  gives  the 
property  representative  the  list  of  every 
observed  exigent/fire  safety  health  and 
safety  deficiency  that  calls  for 
inunediate  attention  or  remedy.  The 
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representative  acknowledges 
di  ficiency  report  by 


property 
receipt  of  the 
signature. 

(3)  After  the  i 
the  inspector 
REAC  where  th( 
accuracy  and 
with  the  proced 

(b)  Definition'. 
definitions  a 
condition  scorir  g 
subpart: 

Criticality  me$ns 
that  reflect  the 
the  deficiencies 

(1)  Based  on 
deficiency,  reflefcted 
value,  points  ar( 
score  for  an  ins 


1  ispection  is  completed, 
tr4nsniits  the  results  to 
results  are  verified  for 
n  scored  in  accordance 
ires  in  this  subpart. 
.  The  following 
to  the  physical 
process  in  this 


one  of  five  levels 
rfelative  importance  of 
for  an  inspectable  item, 
importance  of  the 
in  its  criticality 
deducted  from  the 
p  ectable  area. 


tie 


Critk  ality 


Critical 

Very  important  .... 

Important 

Contributes  

Slight  contribution 


Level 


5 
4 
3 
2 

1 


(2)  The  Item  V  ^eights  and  Criticality 
Levels  documen  t  lists  all  deficiencies 
with  their  designated  levels,  which  vary 

5  as  the  most  critical, 
and  the  point  va  ues  assigned  to  them. 

Deficiencies  n  eans  the  specific 
problems,  comp  irable  to  problems 
noted  under  Hoi  ising  Quality  Standards 
(HQS),  such  as  a  hole  in  a  wall  or  a 
damaged  refrige)  ator  in  the  kitchen,  that 
can  be  recorded  "or  inspectable  items. 

Dictionary  of,  deficiency  Definitions 
refers  to  the  Did  ionary  of  Deficiency 
Definitions  docu  raent  which  is  Included 
as  an  appendix  t  a  the  PHAS  Notice  on 
the  Physical  Cor  dition  Scoring  Process 
and  contains  spt  cific  definitions  of  each 
deficiencies  under  this 
11  publish  for  comment 


severity  level  foi 
subpart.  HUD  w 
any  significant  droposed  amendments  to 


this  document 
been  considered 
notice  adopting 


After  comments  have 
HUD  will  publish  a 
he  final  Dictionary  of 
Deficiency  Defiii  itions  document  or  the 
amendments  to  1  he  document.  The 
Dictionary  of  De  iciency  Definitions  that 
is  currently  in  effect  can  be  found  at  the 
REAC  Internet  sie  at  http:// 
www.hud.gov/rBac  or  obtained  from 
REAC's  Tedinical  Assistance  Center  at 
888-245-4860  (^s  is  a  toll  free 
number). 
Inspectable  ar  ^as  (or  area)  means  any 
components  of  the 
inspected,  which  are: 
site;  building  exi  eriors;  building 
systems;  dwellir  g  units;  and  common 
areas. 

Inspectable  itt  m  means  the  individual 
parts,  such  as  w<  lis,  kitchens, 
bathrooms,  and  i  tther  things,  to  be 


inspected  in  an  inspectable  area.  The 
number  of  inspectable  items  varies  for 
each  area.  Weights  are  assigned  to  each 
item  as  shown  in  the  Item  Weights  and 
Criticality  Levels  document. 

Item  Weights  and  Criticality  Levels 
Document  refers  to  the  Item  Weights 
and  Criticality  Leveb  document  which 
is  included  as  an  appendix  to  the  PHAS 
Notice  on  the  Physical  Condition 
Scoring  Process  and  contains  a  listing  of 
the  inspectable  items,  item  weights, 
observable  deficiencies,  criticality  levels 
and  values,  and  severity  levels  and 
values  that  apply  to  this  subpart.  HUD 
will  publish  for  comment  any 
significant  proposed  amendinents  to 
this  document.  After  comments  have 
been  considered  HUD  will  publish  a 
notice  adopting  the  final  Item  Weights 
and  Criticality  Levels  document  or  the 
amendments  to  the  document.  The  Item 
Weights  and  Criticality  Levels 
document  that  is  currently  in  effect  can 
be  found  at  the  REAC  Internet  site  at 
http://www.hud.gov/reac  or  obtained 
from  REAC's  Technical  Assistance 
Center  at  888-245-4860  (this  is  a  toil 
free  number). 

Normalized  weights  mean  weights 
adjusted  to  reflect  the  inspectable  items 
or  areas  that  are  present  to  be  inspected. 

Score  means  a  number  on  a  scale  of 
0  to  100  that  reflects  the  physical 
condition  of  a  property,  inspectable 
area,  or  sub-area.  To  record  a  health  or 
safety  deficiency,  a  specific  designation 
(such  as  a  letter — a,  b,  or  c)  is  added  to 
the  property  score  that  highlights  that  a 
health  or  sjifety  deficiency  (or 
deficiencies)  exists.  If  smoke  detectors 
are  noted  as  inoperable  or  missing, 
another  designation  (such  as  an  asterisk 
(*))  is  added  to  the  property  score. 
Although  inoperable  or  missing  smoke 
detectors  do  not  reduce  the  score,  they 
are  included  in  the  health  and  safety 
deficiencies  list  that  the  inspector  gives 
the  PHA's  property  representative.  The 
PHA  is  expected  to  promptly  address  all 
health  and  safety  deficiencies. 

Severity  means  one  of  three  levels, 
level  1  (minor),  level  2  (major),  and 
level  3  (severe),  that  reflect  the  extent  of 
the  damage  or  problem  associated  with 
each  deficiency.  The  Item  Weights  and 
Criticality  Levels  document  shows  the 
severity  levels  for  each  deficiency. 
Based  on  the  severity  of  each  deficiency, 
the  score  is  reduced.  Points  deducted 
are  calculated  as  the  product  of  the  item 
weight  and  the  values  for  criticality  and 
severity.  For  specific  definitions  of  each 
severity  level,  see  REAC's  "Dictionary  of 
Deficiency  Definitions". 

Sub-area  means  an  inspectable  area 
for  one  building.  For  example,  if  a 
property  has  more  than  one  building. 


each  inspectable  area  for  each  building 
in  the  property  is  treated  as  a  sub-area. 

(c)  Compliance  with  civil  rights/ 
nondiscrimination  requirements.  HUD 
will  review  certain  elements  during  the 
physical  inspection  to  determine 
possible  indications  of  noncompliance 
with  the  Fair  Housing  Act  (42  U.S.C. 
3601-19)  and  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  A  PHA  wiU  not  be  scored  on  those 
elements.  Any  indication  of  possible 
noncompliance  will  be  referred  to 
HUD's  Office  of  Fair  Housing  and  Equal 
Opportunity. 

(d)  HUD  access  to  PHA  properties. 
PHAs  are  required  by  the  ACC  to 
provide  the  Government  vvrith  full  and 
free  access  to  all  facilities  contained  in 
the  development.  PHAs  are  required  to 
provide  HUD  or  its  representative  with 
access  to  the  development,  all  units  and 
appurtenances  thereto  in  order  to  permit 
physical  inspections  under  this  part. 
Access  to  the  units  must  be  provided 
whether  or  not  the  resident  is  home  or 
has  installed  additional  locks  for  which 
the  PHA  did  not  obtain  keys.  In  the 
event  that  the  PHA  fails  to  provide 
access  as  required  by  HUD  or  its 
representative,  the  PHA  will  be  given 
"0"  points  for  the  development  or 
developments  involved  which  will  be 
reflected  in  the  physical  condition  and 
overall  PHAS  score. 

§  902.25    Physical  condition  scoring  and 
thresholds. 

(a)  Scoring.  Under  PHAS  Indicator  #1, 
REAC  will  calculate  a  score  for  the 
overall  condition  of  a  PHA's  public 
housing  portfolio  following  the 
procedures  described  in  the  PHAS 
Notice  on  the  Physical  Condition 
Scoring  Process  (PHAS  PASS  Notice  3). 
which  will  be  published  in  the  Federal 
Register.  HUD  may  revise  this  notice  in 
the  future,  but  HUD  will  publish  for 
comment  any  significant  proposed 
amendments  to  this  notice.  After 
comments  have  been  considered,  HUD 
will  publish  a  notice  adopting  a  final 
notice  or  amendment.  The  PHAS  Notice 
on  the  Physical  Condition  Scoring 
Process  that  is  currently  in  effect  can  be 
found  at  the  REAC  Internet  site  at  http:/ 
/www.hud.gov/reac  or  obtained  from 
REAC's  Technical  Assistance  Center  at 
888-245-4860  (this  is  a  toll  free 
number). 

(b)  Adjustment  for  physical  condition 
(property  age)  and  neighborhood 
environment.  In  accordance  with 
section  6(j)(l)(I)(2)  of  die  Act  (42  U.S.C. 
1437d(j)(l)(I)(2)),  die  overall  physical 
score  for  a  property  will  be  adjusted 
upward  to  the  extent  that  negative 
conditions  are  caused  by  situations 
outside  the  control  of  the  PHA.  These 
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situations  are  related  to  the  poor 
physical  condition  of  the  property  or  the 
overall  depressed  condition  of  the 
immediately  surrounding  neighborhood. 
The  intent  of  this  adjustment  is  to  avoid 
penalizing  the  PHA  through  appropriate 
application  of  the  adjustment.  (See 
paragraph  (c)  of  this  section  which 
provides  for  further  adjustments  of 
physical  condition  score  under  certain 
circumstances.) 

(1)  Adjustments  in  three  areas. 
Adjustments  to  the  PHA  physical 
condition  score  will  be  made  in  three 
factually  observed  and  assessed  areas 
(inspectable  areas): 

(i)  Physical  condition  of  the  site; 

(ii)  Physical  condition  of  the  common 
areas  on  the  property;  and 

(iii)  Physical  condition  of  the  building 
exteriors. 

(2)  Definitions.  Definitions  and 
application  of  physical  condition  and 
neighborhood  environment  factors  are: 

(i)  Physical  condition  applies  to 
properties  over  10  yeeirs  old  and  that 
have  not  received  substantial 
rehabilitation  in  the  last  10  years. 

(ii)  Neighborhood  environment 
applies  to  properties  located  where  the 
immediate  surroimding  neighborhood 
(that  is  a  majority  of  the  population  that 
resides  in  the  census  tracts  or  census 
block  groups  on  cdl  sides  of  the 
development)  has  at  least  51  percent  of 
families  with  incomes  below  the 
poverty  rate  as  documented  by  the  latest 
census  data. 

(3)  Adjustment  for  physical  condition 
(property  age)  and  neighborhood 
environment.  HUD  will  adjust  the 
physical  score  of  a  PHA's  property 
subject  to  both  the  physical  condition 
(property  age)  and  neighborhood 
environment  conditions.  The 
adjustments  will  be  made  to  the  scores 
assigned  to  the  applicable  inspectable 
areas  so  as  to  reflect  the  difficulty  in 
managing.  In  each  instance  where  the 
actual  physical  condition  of  the 
inspectable  area  (site,  common  areas, 
building  exterior)  is  rated  below  the 
maximiun  score  for  that  area,  1  point 
will  be  added,  but  not  to  exceed  the 
maximiun  number  of  points  available  to 
that  inspectable  area. 

(i)  These  extra  points  will  be  added  to 
the  score  of  the  specific  inspectable 
area,  by  property,  to  which  these 
conditions  may  apply.  A  PHA  is 
required  to  certify  in  the  manner 
prescribed  by  HUD,  the  extent  to  which 
the  conditions  apply,  and  to  which 
inspectable  area  the  extra  scoring  point 
should  be  added. 

(ii)  A  PHA  that  receives  the  maximiun 
potential  weighted  points  on  the 
inspectable  areas  may  not  claim  any 
additional  adjustments  for  physical 


condition  and/or  neighborhood 
environments  for  the  respective 
inspectable  area(s).  In  no  circumstance 
shall  a  property's  score  for  the 
inspectable  area,  after  any  adjustment(s) 
for  physical  condition  and/or 
neighborhood  environments,  exceed  the 
maximum  potential  weighted  points 
assigned  to  the  respective  property's 
inspectable  area(s). 

(4)  Scattered  site  properties.  The  Date 
of  Full  Availability  (DOFA)  shall  apply 
to  scattered  site  properties,  where  the 
age  of  units  and  buildings  vary,  to 
determine  whether  the  properties  have 
received  substantial  rehabilitation 
within  the  past  10  years  and  are  eligible 
for  an  adjusted  score  for  the  Physical 
Condition  Indicator. 

(5)  Maintenance  of  supporting 
documentation.  PHAs  shall  maintain 
supporting  documentation  to  show  how 
they  arrived  at  the  determination  that 
the  property's  score  is  subject  to 
adjustment  under  this  section. 

(i)  If  the  basis  was  neighborhood 
environments,  the  PHA  shall  have  on 
file  the  appropriate  maps  showing  the 
census  block  groups  surrounding  the 
development{s)  in  question  with 
supporting  census  data  showing  the 
level  of  poverty.  Properties  that  fall  into 
this  category  but  which  have  already 
been  removed  from  consideration  for 
other  reasons  (permitted  exemptions 
and  modifications  and/or  exclusions) 
shall  not  be  counted  in  this  calculation. 

(ii)  For  the  Physical  Condition 
Indicator,  a  PHA  would  have  to 
mainteiin  documentation  showing  the 
age  and  condition  of  the  properties  and 
the  record  of  capital  improvements, 
evidencing  that  these  particular 
properties  have  not  received  capital 
funds. 

(iii)  PHAs  shall  also  document  that  in 
all  cases,  properties  that  were  exempted 
for  other  reasons  were  not  included  in 
the  calculation. 

(c)  Database  adjustment.  (1) 
Adjustments  for  factors  not  reflected  or 
inappropriately  reflected  in  physical 
condition  score.  Under  certain 
circumstances,  HUD  may  determine  it  is 
appropriate  to  review  the  results  of  a 
PHA's  physical  inspection  which  are 
unusual  or  incorrect  due  to  facts  and 
circumstances  affecting  the  PHA's 
property  which  are  not  reflected  in  the 
inspection  or  which  are  reflected 
inappropriately  in  the  inspection. 

(i)  These  circumstances  are  not  those 
that  may  addressed  by  the  technical 
review  process  described  in  §  902.68. 
The  circumstances  addressed  by  this 
paragraph  (c)(1)  may  include 
inconsistencies  between  local  code 
requirements  and  the  HUD  physical 
inspection  protocol;  conditions  which 


are  permitted  by  local  variance  or 
license  or  which  are  preexisting 
physical  features  that  do  not  conform  to, 
or  are  inconsistent  with,  HUD's  physical 
condition  protocol;  or  the  PHA  has  been 
scored  for  elements  (e.g.,  roads, 
sidewalks,  mail  boxes,  resident-owned 
appliances,  etc.)  that  it  does  not  own 
and  is  not  responsible  for  maintaining, 
and  the  PHA  has  notified  the  proper 
authorities  regarding  the  deficient 
structure. 

(ii)  An  adjustment  due  to  these 
circumstances  may  be  initiated  by  a 
PHA's  notification  to  the  applicable 
HUD  HUB/Program  Center  and  such 
notification  shall  include  appropriate 
proof  of  the  reasons  for  the  unusual  or 
incorrect  result.  A  PHA  may  submit  the 
request  for  this  adjustment  either  prior 
to  or  after  the  physical  inspection  has 
been  concluded.  If  the  request  is  made 
after  the  conclusion  of  the  physical 
inspection,  the  request  must  be  made 
within  15  days  of  issuance  of  the 
physical  condition  score.  Based  on  the 
recommendation  of  the  applicable  HUD 
HUB/Program  Center  following  its 
review  of  the  PHA's  evidence  or 
documentation,  HUD  may  determine 
that  a  reinspection  and/or  re-scoring  of 
the  PHA's  property  is  necessary.  HUD 
shall  define,  by  notice,  the  procedures 
to  be  followed  to  address  circumstances 
described  in  paragraph  (c)  of  this 
section.  The  notice  will  be  applicable  to 
both  public  housing  and  multifamily 
housing  properties  covered  by  ^4  CFR 
part  5,  subpart  G. 

(2)  Adjustments  for  adverse 
conditions  beyond  the  PHA's  control. 
Under  certain  circumstances,  HUD  may 
determine  that  certain  deficiencies  that 
adversely  and  significantly  affect  the 
physical  condition  score  of  the  PHA 
were  caused  by  circumstances  beyond 
the  control  of  the  PHA.  The  correction 
of  these  conditions,  however,  remains 
the  responsibility  of  the  PHA. 

(i)  The  circumstances  addressed  by 
this  paragraph  (c)(2)  may  include,  but 
are  not  limited  to,  damage  caused  by 
third  parties  (such  as  a  private  entity  or 
public  entity  undertaking  work  near  a 
public  housing  development  that  results 
in  damage  to  the  development)  or 
natural  disasters.  (The  circumstances 
addressed  in  paragraph  (c)(2)  of  this 
section  are  not  those  addressed  by  the 
technical  review  process  in  §  902.68.) 

(ii)  To  adjust  a  physical  condition 
score  based  on  circumstances  addressed 
in  paragraph  (c)(2)  of  this  section,  the 
PHA  must  submit  a  request  to  the 
applicable  HUD  HUB/Program  Center 
requesting  a  reinspection  of  the  PHA's 
properties.  The  request  must  be 
submitted  within  15  days  of  the 
issuance  of  the  physical  condition  score 
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18  points,  or  60  percent  of  the  available 
points  under  this  indicator.  If  the  PHA 
fails  to  receive  a  passing  score  on  the 
Physical  Condition  Indicator,  the  PHA 
shall  be  categorized  as  a  substandard 
physical  agency. 

§  902.26    Physical  inspection  Report. 

(a)  Following  the  physical  inspection 
and  computation  of  the  score  under  this 
subpart,  each  PHA  receives  a  Physical 
Inspection  Report.  The  Physical 
Inspection  Report  allows  the  PHA  to  see 
the  magnitude  of  the  points  lost  by 
inspectable  area,  and  the  impact  on  the 
score  of  the  health  and  safety  (H&S) 
deficiencies. 

(1)  If  exigent  health  and  safety  items 
are  identified  in  the  report,  the  PHA 
will  have  the  opportimity  to  correct  all 
e.xigent  health  and  safety  deficiencies 
noted  on  the  report  and  request  a 
reinspection. 

(2)  The  correction  of  exigent  health 
and  safety  deficiencies  and  the  request 
for  reinspection  must  be  made  within  15 
days  of  the  PHA's  receipt  of  the  Physical 
Inspection  Report.  The  request  for 
reinspection  must  be  accompanied  by 
the  PHA's  identification  of  the  exigent 
health  and  safety  deficiencies  that  have 
been  corrected,  and  the  PHA's 
certification  that  all  such  deficiencies 
identified  in  the  report  have  been 
corrected. 

(3)  If  HUD  determines  that  a 
reinspection  is  appropriate,  REAC  will 
arrange  for  a  complete  reinspection  of 
the  development(s)  in  question,  not  just 
the  deficiencies  previously  identified. 
The  reinspection  will  constitute  the 
final  physical  inspection  for  the 
development,  and  REAC  will  issue  a 
new  inspection  report  (the  final 
inspection  report). 

(4)  If  any  oi  the  previously  identified 
exigent  health  and  safety  deficiencies 
that  the  PHA  certified  were  corrected 
are  found  during  the  reinspection  to  be 
not  corrected,  the  score  in  the  final 
inspection  report  will  reflect  a  point 
deduction  of  triple  the  value  of  the 
original  deduction,  up  to  the  maximum 
possible  points  for  the  unit  or  area,  and 
the  PHA  must  reimburse  HUD  for  the 
cost  of  the  reinspection. 

(5)  If  a  request  for  reinspection  is  not 
made  within  15  days,  the  physical 
inspection  report  issued  to  the  PHA  will 
be  the  final  physical  inspection  report. 

(b)  The  Physical  Inspection  Report 
includes  the  following  items: 

(1)  Normalized  weights  as  the 
"possible  points"  by  area; 

(2)  The  area  scores,  taking  into 
account  the  points  deducted  for 
observed  deficiencies; 

(3)  The  H&S  deductions  for  each  of 
the  five  inspectable  areas;  a  listing  of  all 


observed  smoke  detector  deficiencies; 
and  a  projection  of  the  total  number  of 
H&S  problems  that  the  inspector 
potentially  would  see  in  an  inspection 
of  all  buildings  and  all  units;  and 
(4)  The  overall  property  score. 

§  902.27    Physical  condition  portion  of  total 
PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Physical 
Condition  Indicator. 

Subpart  C— PHAS  Indicator  #2: 
Financial  Condition 

§  902.30    Financial  condition  assessment. 

(a)  Objective.  The  objective  of  the 
Financial  Condition  Indicator  is  to 
measure  the  financial  condition  of  a 
PHA  for  the  purpose  of  evaluating 
whether  it  has  sufficient  financial 
resoinces  and  is  capable  of  managing 
those  financial  resources  effectively  to 
support  the  provision  of  housing  that  is 
decent,  safe,  sanitary  and  in  good  repair. 

(b)  Financial  reporting  standards.  A 
PHA's  financial  condition  will  be 
assessed  under  this  indicator  by 
measuring  the  PHA's  entity-wide 
performance  in  each  of  the  components 
listed  in  §  902.35,  on  the  basis  of  the 
annual  financial  report  provided  in 
accordance  with  §  902.33. 

§902.33    Financial  reporting  requirements. 

(a)  Annual  financial  reports.  PHAs 
must  submit  their  unaudited  and 
audited  financial  data  to  HUD  on  an 
annual  basis.  The  financial  information 
must  be: 

(1)  Prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles  (GAAP)  as  further  defined  by 
HUD  in  supplementary  guidance;  and 

(2)  Submitted  electronically  in  the 
format  prescribed  by  HUD  using  the 
Financial  Data  Schedule  (FDS). 

(b)  Annual  financial  report  filing 
dates.  The  Unaudited  financial 
information  to  be  submitted  to  HUD  in 
accordance  with  paragraph  (a)  of  this 
section,  must  be  submitted  to  HUD 
annually,  no  later  than  two  months  after 
the  end  of  the  PHA's  fiscal  year  end, 
with  no  penalty  applying  until  the  16th 
day  of  the  third  raondi  after  the  PHA's 
fiscal  year  end  in  accordance  with 
Uniform  Financial  Reporting  Standards 
(see  24  CFR  part  5,  subpart  H).  An 
automatic  one  month  extension  will  be 
granted  for  PHAs  with  fiscal  years 
ending  September  30,  1999  through 
June  30,  2000. 

(c)  Reporting  compliance  dates.  The 
requirement  for  compliance  with  the 
financial  reporting  requirements  of  this 
section  begins  with  PHAs  with  fiscal 
years  ending  on  and  after  September  30, 
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1999.  Unaudited  financial  statements 
will  be  required  two  months  after  the 
PHA's  fiscal  year  end,  and  audited 
financial  statements  will  be  required  no 
later  than  9  months  after  the  PHA's 
fiscal  year  end,  in  accordance  with  the 
Single  Audit  Act  and  0MB  Circular  A- 
133  (see  24  CFR  84.26), 

§902,35    Financial  condition  scoring  and 
thresholds. 

(a)  Scoring.  Under  PHAS  Indicator  #2, 
REAC  will  calculate  a  score  based  on 
the  values  of  financial  condition 
components,  as  well  as  audit  and 
internal  control  flags.  Each  financial 
condition  component  has  several  levels 
of  performance,  with  different  point 
values  for  each  level.  A  PHA's  score  for 
a  financial  condition  component 
depends  upon  both  the  level  of  the 
PHA's  performance  under  a  component, 
and  the  PHA's  size,  based  on  the 
number  of  public  housing  and  section  8 
imits  and  other  units  the  PHA  operates. 

(1)  Under  PHAS  Indicator  #2,  REAC 
will  calculate  a  score  following  the 
procedures  described  in  the  PHAS 
Notice  on  the  Financial  Condition 
Scoring  Process  (PHAS  PASS  Notice  3), 
which  will  be  published  in  the  Federal 
Register.  HUD  may  revise  this  notice  in 
the  future,  but  HUD  will  publish  for 
comment  any  significant  proposed 
amendments  to  this  notice.  After 
comments  have  been  considered,  HUD 
will  publish  a  notice  adopting  a  final 
notice  or  amendment.  The  PHAS  Notice 
on  the  Financial  Condition  Scoring 
Process  that  is  currently  in  effect  can  be 
found  at  the  REAC  Internet  site  at 
http://www.hud.gov/reac  or  obtained 
from  REAC's  Technical  Assistance 
Center  at  888-245-4860  (this  is  a  toll 
free  number). 

(2)  PHAs  with  fiscal  years  ending  on 
or  before  June  30,  2000,  will  receive  an 
advisory  score  based  on  the  PHA's 
entity-wide  operations.  PHAs  with  fiscal 
years  ending  March  31,  2000,  and  June 
30,  2000,  will  also  receive  a  score  under 
this  subpart  C.  These  PHAs  will  receive 
a  PHAS  financial  condition  score  on  the 
basis  of  their  public  housing  operating 
subsidies  program.  PHAs  with  fiscal 
years  ending  after  June  30,  2000,  will 
receive  PHAS  financial  condition  scores 
on  the  basis  of  their  entity-wide 
operations. 

(3)  High  liquidity  or  reserves,  (i) 
Under  the  scoring  process  for  the 
Financial  Condition  Indicator,  no  points 
will  be  deducted  under  the  Current 
Ratio  or  Monthly  Expenditure  Fund 
Balance  components  for  a  PHA  that  has 
too  high  liquidity  or  reserves  if  the  PHA 
has  achieved  at  least  90  percent  of  the 
points  available  under  the  Physical 
Condition  Indicator,  and  is  not  required 


to  prepare  a  follow-up  survey  plan 
under  the  Resident  Service  and 
Satisfaction  Indicator. 

(ii)  A  PHA  that  has  too  high  liquidity 
or  reserves  but  does  not  meet  the 
qualifications  described  in  paragraph 
(a)(3)(i)  of  this  section  may  appeal  point 
deductions  under  the  Current  Ratio  or 
Monthly  Expenditure  Fimd  Balance 
components  based  on  mitigating 
circumstances  if  the  PHA's  physical 
condition  score  is  at  least  60  percent  of 
the  total  available  points  under  the 
Physical  Condition  Indicator. 

(A)  The  appeal  may  be  made  without 
regard  to  change  in  designation. 

(B)  To  adjust  a  financial  condition 
score  based  on  mitigating 
circumstances,  the  PHA  must  submit  a 
request  to  the  applicable  HUD  HUB/ 
Program  Center  within  1 5  days  of  the 
issuance  of  the  financial  condition  score 
to  the  PHA  and  must  be  accompanied 
by  a  description  of  the  mitigating 
circumstances.  Based  on  the 
recommendation  of  the  applicable  HUD 
HUB/Program  Center  following  its 
review  of  the  PHA's  evidence  or       * 
documentation,  HUD  may  determine 
that  a  point  adjustment  for  the  financial 
condition  score  is  acceptable. 

(b)  Components  ofPH^S  Indicator  #2. 
The  components  of  PHAS  Indicator  #2 
are: 

(1)  Current  Ratio  is  current  assets 
divided  by  current  liabilities. 

(2)  Number  of  Months  Expendable 
Fund  Balance  is  expendable  fund 
balance  (Expendable  Fund  Balance) 
divided  by  monthly  operating  expenses. 
The  Expendable  Fund  Balance  is  the 
portion  of  the  fund  balance  representing 
expendable  available  financial 
resources,  that  is,  the  unreserved  and 
undesignated  fund  balance. 

(3)  Tenant  Receivable  Outstanding  is 
the  average  number  of  days  tenant 
receivables  are  outstanding  calculated 
by  the  gross  amount  of  tenant 
receivables  divided  by  365. 

(4)  Occupancy  Loss  is  one  minus  unit 
months  leased  divided  by  unit  months 
available. 

(5)  Expense  Management/Utility 
Consumption  is  the  expense  per  unit  for 
key  expenses,  including  utility 
consumption,  and  other  expenses  such 
as  maintenance  and  security. 

(6)  Net  Income  or  Loss  divided  by  the 
Expendable  Fund  Balance  measures 
how  the  year's  operations  have  affected 
the  PHA's  viability. 

(c)  Thresholds.  In  order  to  receive  a 
passing  score  under  the  Financial 
Condition  Indicator,  the  PHA  must 
achieve  a  score  of  at  least  18  points,  or 
60  percent  of  the  available  points  under 
this  indicator.  If  the  PHA  fails  to  receive 
a  passing  score  on  the  Financial 


Condition  Indicator,  the  PHA  shall  be 
categorized  as  a  substandard  financial 
agency. 

§902.37    Financial  condition  portion  of 
total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Financial 
Condition  Indicator. 

Subpart  D— PHAS  Indicator  #3: 
Management  Operations 

§902.40    Management  operations 
assessment. 

(a)  Objective.  The  objective  of  the 
Management  Operations  Indicator  is  to 
measure  certain  key  management 
operations  and  responsibilities  of  a  PHA 
for  the  purpose  of  assessing  the  PHA's 
management  operations  capabilities. 

(b)  Management  assessment.  PHAS 
Indicator  #3  pertaining  to  Management 
Operations  incorporates  the  majority  of 
the  statutory  indicators  of  section  6(j)  of 
the  Act,  as  provided  in  §  902.43.  (The 
remaining  statutory  indicators  are 
addressed  under  the  other  PHAS 
Indicators.) 

§  902.43    Management  operations 
performance  standards. 

(a)  Management  operations  sub- 
indicators.  The  following  sub-indicators 
listed  in  this  section  will  be  used  to 
assess  a  PHA's  management  operations. 
The  components  and  grades  for  each 
sub-indicator  are  the  same  as  those 
provided  in  Appendix  1  to  the  PHAS 
Notice  on  the  Management  Operations 
Scoring  Process,  except  as  may  be 
otherwise  noted  in  this  subpart. 

(1)  Management  sub-indicator  Ml — 
Capital  Fund.  This  management  sub- 
indicator  examines  the  amount  and 
percentage  of  funds  provided  to  the 
PHA  from  the  Capital  Fund  under 
section  9(d)  of  the  Act,  which  remain 
unobligated  by  the  PHA  after  three 
years,  the  timeliness  of  fund  obligation, 
the  adequacy  of  contract  administration, 
the  quality  of  the  physical  work,  and  the 
adequacy  of  budget  controls.  For 
funding  under  the  HOPE  VI  Program, 
only  components  #3,  #4,  and  #5  of  this 
sub-indicator  are  applicable.  This 
management  sub-indicator  is 
automatically  excluded  if  the  PHA  does 
not  have  section  9(d)  capital  funding. 

(2)  Management  sub-indicator  #2 — 
work  orders.  This  management  sub- 
indicator  examines  the  time  it  takes  to 
complete  or  abate  emergency  work 
orders,  the  average  number  of  days 
nonemergency  work  orders  were  active, 
and  any  progress  a  PHA  has  made 
during  the  preceding  three  years  to 
reduce  the  period  of  time  nonemergency 
maintenance  work  orders  were  active. 
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programs  and  activities  to  promote  the 
economic  self-sufficiency  of  residents. 
For  this  sub-indicator,  PHAs  will  be 
assessed  for  all  the  programs  that  the 
PHA  has  HUD  funding  to  implement. 
Also,  PHAs  will  receive  credit  for 
implementation  of  programs  through 
partnerships  with  non-PHA  providers, 
even  if  the  programs  are  not  funded  by 
HUD  or  the  PHA. 

(b)  Reporting  on  performance  under 
the  Management  Operations  Indicator. 
(1)  A  PHA  is  required  to  submit 
electronically  a  certification  of  its 
performance  under  each  of  the 
management  operations  sub-indicators 
in  accordance  with  §  902.69(d). 

(2)  If  circumstances  preclude  a  PHA 
from  reporting  electronically,  HUD  will 
consider  granting  short-term  approval  to 
allow  a  PHA  to  submit  its  management 
operations  certification  manually.  A 
PHA  that  seeks  approval  to  submit  its 
certification  manually  must  ensure  that 
REAC  receives  a  request  for  manual 
submission  in  writing  two  months  prior 
to  the  submission  due  date  of  its 
Management  Operations  certification. 
The  written  request  must  include  the 
reasons  why  the  PHA  cannot  submit  its 
certification  electronically.  REAC  will 
respond  to  such  a  request  and  will 
manually  forward  its  determination  in 
writing  to  the  PHA. 

§  902.45    Management  operations  scoring 
and  thresholds. 

(a)  Scoring.  The  Management 
Operations  Indicator  score  provides  an 
assessment  of  each  PHA's  management 
effectiveness.  Under  PHAS  Indicator  #3, 
REAC  will  calculate  a  score  of  the 
overall  management  operations  of  a 
PHA  that  reflects  weights  based  on  the 
relative  importance  of  the  individual 
management  sub-indicators.  Under 
PHAS  Indicator  #3,  REAC  will  calculate 
a  score  following  the  procedures 
described  in  the  PHAS  Notice  on  the 
Management  Operations  Scoring 
Process  (PHAS  MASS  Notice  3),  which 
will  be  published  in  the  Federal 
Register.  HUD  may  revise  this  notice  in 
the  future,  but  HUD  will  publish  for 
conunent  any  significant  proposed 
amendments  to  this  notice.  After 
comments  have  been  considered,  HUD 
will  publish  a  notice  adopting  a  final 
notice  or  amendment.  The  PHAS  Notice 
on  the  Management  Operations  Scoring 
Process  that  is  currently  in  effect  can  be 
found  at  the  REAC  Internet  site  at 
http://www.hud.gov/reac  or  obtained 
from  REAC's  Technical  Assistance 
Center  at  888-245-4860  (this  is  a  toll 
free  number). 

(b)  Thresholds.  In  order  to  receive  a 
passing  score  imder  the  Management 
Operations  Indicator,  the  PHA  must 


achieve  a  score  of  at  least  18  points  or 
60  percent  of  the  available  points  imder 
this  PHAS  Indicator  #3.  If  the  PHA  fails 
to  receive  a  passing  score  on  the 
Management  Operations  Indicator,  the 
PHA  shall  be  categorized  as  a 
substandard  management  agency. 

§  902.47    {Management  operations  portion 
of  total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Management 
Operations  Indicator. 

Subpart  E— PHAS  Indicator  #4: 
Resident  Service  and  Satisfaction 

§902.50    Resident  service  and  satisfaction 
assessment. 

(a)  Objective.  The  objective  of  the 
Resident  Service  and  Satisfaction 
Indicator  is  to  measiue  the  level  of 
resident  satisfaction  with  living 
conditions  at  the  PHA. 

(b)  Method  of  assessment,  generally. 
The  assessment  required  under  PHAS 
Indicator  #4  will  be  performed  through 
the  use  of  a  resident  service  and 
satisfaction  survey.  The  survey  process 
will  be  managed  by  the  PHA  in 
accordance  with  a  methodology 
prescribed  by  HUD.  The  PHA  will  be 
responsible  for  completing 
implementation  plan  activities  and 
developing  a  follow-up  plan,  if 
applicable,  to  address  issues  resulting 
from  the  survey,  subject  to  independent 
audit. 

(c)  PHA  certification  of  completion  of 
resident  survey  process.  (1)  At  the 
completion  of  the  resident  siuvey 
process  as  described  in  this  subpart,  a 
PHA  will  be  audited  as  part  of  the 
Independent  Audit  to  ensure  that  the 
resident  survey  process  has  been 
managed  as  directed  by  HUD.  PHAs  are 
required  to  submit  and  certify  their 
implementation  plans  electronically  via 
the  internet  prior  to  the  fiscal  year  end 
in  accordance  with  §  902.60(d).  Follow- 
up  plans,  if  applicable,  must  be  made 
available  for  review  and  inspection  at 
the  principal  office  of  the  PHA  dining 
normal  business  hoius  as  a  supporting 
dociunent  to  the  PHA's  Annual  Plan  in 
accordance  with  §  903.23(d)  of  this  title. 
The  PHA  must  certify  electronically  that 
it  will  develop  a  follow-up  plan,  if 
applicable. 

(2)  If  circumstances  preclude  the  PHA 
from  reporting  electronically,  HUD  will 
consider  granting  short-term  approval  to 
allow  a  PHA  to  submit  its  resident 
service  and  satisfaction  certification 
manually.  A  PHA  that  seeks  approval  to 
submit  the  certification  manually  must 
ensure  that  REAC  receives  the  PHA's 
written  request  for  manual  submission 
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two  months  before  the  submission  due 
date  of  its  resident  service  and 
satisfaction  certification.  The  written 
request  must  include  the  reasons  why 
the  PHA  cannot  submit  the  certification 
electronically.  REAC  will  respond  to  the 
PHA's  request  and  will  manually 
forward  its  determination  in  writing  to 
the  PHA. 

§  902.51     Updating  of  public  housing  unit 
address  information. 

(a)  Electronic  updating.  The  siuvey 
process  for  the  Resident  Service  and 
Satisfaction  Indicator  is  dependent 
upon  electronic  updating,  submission 
and  certification  of  resident  address  and 
unit  information  by  PHAs. 

(b)  Unit  address  update  and 
verification.  The  survey  process  for 
PHAS  Indicator  #4  begins  with  ensuring 
accurate  information  about  the  public 
housing  unit  addresses. 

(1)  PHAs  will  be  required  to 
electronically  update  imit  address 
information  initially  obtained  by  REAC 
from  the  recently  revised  form  HUD- 
50058,  Family  Report.  REAC  will 
supply  a  list  of  current  units  (listed  by 
development)  to  PHAs  via  the  internet. 
PHAs  will  be  asked  to  make  additions, 
deletions  and  corrections  to  their  unit 
address  list. 

^    (2)  After  updating  the  list,  PHAs  must 
verify  that  the  list  of  imit  addresses 
under  their  jurisdiction  is  complete. 
Any  incorrect  or  obsolete  address 
information  will  have  a  detrimental 
impact  on  the  survey  results.  A 
statistically  valid  number  of  residents 
cannot  be  selected  to  participate  in  the 
survey  if  the  unit  addresses  are  incorrect 
or  obsolete.  If  a  PHA  does  not  verify  the 
address  information  within  two  months 
of  submission  of  the  list  of  ciurent  units 
to  the  PHA  by  REAC.  and  the  address 
information  is  not  valid,  REAC  will  not 
be  able  to  conduct  the  survey  at  that 
PHA.  Under  those  conditions,  the  PHA 
will  not  receive  any  points  for  the  PHAS 
Resident  Service  and  Satisfaction 
Indicator. 

(c)  Electronic  updating  of  the  address 
list.  (1)  The  preferred  method  for 
updating  a  unit  address  list  is  electronic 
updating  via  the  internet. 

(2)  If  circumstances  preclude  a  PHA 
from  updating  and  submitting  its  unit 
address  list  electronically,  HUD  will 
consider  granting  short-term  approval  to 
allow  a  PHA  to  submit  the  updated  unit 
address  list  information  manually.  A 
PHA  that  seeks  approval  to  update  its 
unit  address  list  manually  must  ensiu-e 
that  REAC  receives  the  PHA's  written 
request  for  manual  submission  one 
month  before  the  submission  due  date. 
The  written  request  must  include  the 
reasons  why  the  PHA  cannot  update  the 


list  electronically.  REAC  will  respond  to 
the  PHA's  request  upon  receipt  of  the 
request. 

§  902.52    Distribution  of  survey  to 
residents. 

(a)  Sampling.  A  statistically  valid 
number  of  imits  will  be  chosen  to 
receive  the  Resident  Service  and 
Satisfaction  Survey.  These  imits  will  be 
randomly  selected  based  on  the  total 
number  of  occupied  and  vacant  units  of 
the  PHA.  The  Resident  Service  and 
Satisfaction  assessment  takes  into 
account  the  different  properties 
managed  by  a  PHA  by  organizing  the 
unit  sampling  based  on  the  unit 
representation  of  each  development  in 
relation  to  the  size  of  the  entire  PHA. 

(b)  Survey  distribution  by  third  party 
organization.  The  Resident  Service  and 
Satisfaction  survey  will  be  distributed  to 
the  randomly  selected  sample  of  units  of 
each  PHA  by  a  third  party  organisation 
designated  by  HUD.  "The  third  party 
organization  will  also  be  responsible  for: 

(1)  Collecting,  scanning  and 
aggregating  results  of  the  survey; 

(2)  Transmitting  the  survey  results  to 
HUD  for  analysis  and  scoring;  and 

(3)  Keeping  individual  responses  to 
the  siu^'ey  confidential. 

§  902.53    Resident  service  and  satisfaction 
scoring  and  thresholds. 

(a)  Scoring.  (1)  Under  the  PHAS 
Indicator  #4,  REAC  will  calculate  a 
scote  based  upon  two  components  that 
receive  points  and  a  third  component 
that  is  a  threshold  requirement. 

(i)  One  component  will  be  the  point 
score  of  the  survey  results.  The  survey 
content  will  focus  on  resident 
evaluation  of  the  overall  living 
conditions,  to  include  basic  constructs 
such  as: 

(A)  Maintenance  and  repair  [i.e.,  work 
order  response); 

(B)  Communications  (i.e.,  perceived 
effectiveness); 

(C)  Safety  (i.e.,  perception  of  personal 
security); 

(D)  Services;  and 

(E)  Neighborhood  appearance. 

(ii)  The  second  component  will  be  a 
point  score  based  on  the  level  of 
,  implementation  and  follow-up  or 
corrective  actions  based  on  the  results  of 
the  survey. 

(iii)  The  final  component,  which  is^ 
not  scored  for  points,  but  which  is  a 
threshold  requirement,  is  verification 
that  the  survey  process  was  managed  in 
a  maimer  consistent  with  guidance 
provided  by  HUD. 

(2)  Under  PHAS  Indicator  #4,  REAC 
will  calculate  a  score  following  the 
procedures  described  in  the  PHAS 
Notice  on  the  Resident  Service  and 


Satisfaction  Survey  Scoring  Process 
(PHAS  RASS  Notice  3),  which  will  be 
published  in  the  Federal  Register.  HUD 
may  revise  this  notice  in  the  future,  but 
HUD  will  publish  for  comment  any 
significant  proposed  amendments  to 
this  notice.  After  comments  have  been 
considered,  HUD  will  publish  a  notice 
adopting  a  final  notice  or  amendment. 
The  PHAS  Notice  on  the  Resident 
Service  and  Satisfaction  Siurey  Process 
that  is  ciurently  in  effect  can  be  found 
at  the  REAC  Internet  site  at 
http://www.hud.gov/reac  or  obtained 
from  REAC's  Technical  Assistance 
Center  at  888-245^860  (this  is  a  toll 
free  number). 

(b)  Thresholds.  A  PHA  will  not 
receive  any  points  luider  PHAS 
Indicator  #4  if  the  survey  process  is  not 
managed  as  directed  by  HUD,  the  survey 
results  are  determined  to  be  altered,  or 
the  public  housing  unit  addresses  are 
not  updated  as  referenced  in  §  902.51  of 
this  document.  A  PHA  will  receive  a 
passing  score  on  the  Resident  Service 
and  Satisfaction  Indicator  if  the  PHA 
receives  at  least  6  points,  or  60  percent 
of  the  available  points  under  this  PHAS 
Indicator  #4. 

§902.55    Resident  service  and  satisfaction 
portion  of  total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
10  points  based  on  the  Resident  Service 
and  Satisfaction  Indicator. 

Subpart  F— PHAS  Scoring 

§902.60    Data  collection. 

(a)  Fiscal  Year  reporting  period — 
limitation  on  changes  after  PHAS 
effectiveness.  An  assessed  fiscal  year  for 
purposes  of  the  PHAS  corresponds  to  a 
PHA's  fiscal  year.  To  allow  for  a  period 
of  consistent  assessments  to  refine  and 
make  necessary  adjustments  to  the 
PHAS,  a  PHA  is  not  permitted  to  change 
its  fisced  year  for  the  first  three  full  fiscal 
years  following  October  1, 1998,  unless 
such  change  is  approved  by  HUD  (see 

§  902.1(e)). 

(b)  Physical  condition  information. 
Information  necessary  to  conduct  the 
physical  condition  assessment  under 
subpart  B  of  this  part  will  be  obtained 
from  HUD  inspectors  during  the  fiscal 
year  being  scored  through  electronic 
transmission  of  the  data. 

(c)  Financial  condition  information. 
Year-end  financial  information  to 
conduct  the  assessment  under  subpart 
C,  Financial  Condition,  of  this  part  will 
be  submitted  by  a  PHA  through 
electronic  transmission  of  the  data  to 
HUD  not  later  than  two  months  after  the 
end  of  the  PHA's  fiscal  year.  An  audited 
report  of  the  year-end  financial 
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submitted.  (1)  A  PHA's  certifications, 
year-end  financ  a!  information  and  any 
supporting  doci  mentation  are  subject  to 
verification  by  }  UD  at  any  time, 
including  revie\ '  by  an  independent 
auditor  as  authc  rized  by  section  6{j)(6) 
of  the  Act  (42  U  S.C.  1437(d)(j)(6)). 
Appropriate  san  ctions  for  intentional 
false  certificatio  i  will  be  imposed, 
including  civil   lenalties.  suspension  or 
debarment  of  th  ?  signatories,  the  loss  of 
high  performer  iesignation,  a  lower 
score  under  ind  vidual  PHAS  indicators 
and  a  lower  ove  -all  PHAS  score. 
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assessment  und  ;r  any  indicator(s),  sub- 
indicator(s)  and 'or  component(s)  shall 


receive  a  score  of  0  for  the  relevant 
indicator(s),  sub-indicator(s)  and/or 
component(s),  and  its  overall  PHAS 
score  shall  be  lowered. 

(g)  Management  operations  assumed 
by  an  RMC  (including  DF-RMC).  For 
those  developments  of  a  PHA  where 
management  operations  have  been 
assumed  by  an  RMC,  the  PHA's 
certification  shall  identify  the 
development  and  the  management 
functions  assumed  by  the  RMC. 

(1)  For  an  RMC,  that  is  not  a  DF-RMC. 
the  PHA  shall  obtain  a  certified 
questionnaire  from  the  RMC  as  to  the 
management  functions  undertaken  by 
the  RMC.  Following  verification  of  the 
RMC's  certification,  the  PHA  shall 
submit  the  RMC's  certified 
questionnaire  along  with  its  own.  The 
RMC's  certification  shall  be  approved  by 
its  Executive  Director  or  Chief  Executive 
Officer  or  responsible  party. 

(2)  For  a  DF-RMC.  the  DF-RMC  must 
submit  directly  to  HUD  its  certified 
statement  concerning  the  management 
functions  that  it  has  undertaken.  The 
DF-RMC's  certification  shall  be 
approved  by  its  Executive  Director  or 
Chief  Executive  Officer  or  responsible 
party. 

§902.63    PHAS  scoring. 

(a)  Computing  the  PHAS  score.  Each 
of  the  four  PHAS  indicators  in  this  part 
will  be  scored  individually,  and  then 
will  be  used  to  determine  an  overall 
score  for  the  PHA.  Components  within 
each  of  the  four  PHAS  indicators  will  be 
scored  individually,  and  the  scores  for 
the  components  will  be  used  to 
determine  a  single  score  for  each  of  the 
PHAS  indicators. 

(b)  Adjustments  to  the  PHAS  score.  (1) 
Adjustments  to  the  score  may  be  made 
after  a  PHA's  audit  report  for  the  year 
being  assessed  is  transmitted  to  HUD.  If 
significant  differences  (as  defined  in 
GAAP  guidance  materials  provided  to 
PHAs)  are  noted  between  unaudited  and 
audited  results,  a  PHA's  PHAS  score 
will  be  adjusted  (e.g.,  reduction  in 
points)  in  accordance  with  the  audited 
results. 

(2)  A  PHA's  PHAS  score  under 
individual  indicators,  sub-indicators  or 
components,  or  its  overall  PHAS  score, 
may  be  changed  by  HUD  in  accordance 
with  data  included  in  the  independent 
audit  report,  or  obtained  through  such 
sources  as  HUD  on-site  review, 
investigations  by  HUD's  Office  of  Fair 
Housing  and  Equal  Opportunity,  or 
reinspection  by  REAC,  as  applicable. 

{c)lssuance  of  score  by  HUD.  An 
overall  PHAS  score  will  be  issued  by 
REAC  for  each  PHA  after  the  later  of  one 
month  after  the  submission  due  date  for 
financial  data  and  certifications,  or  one 
month  after  submission  by  the  PHA  of 


its  financial  data  and  certifications.  The 
overall  PHAS  score  becomes  the  PHA's 
final  PHAS  score  after  any  adjustments 
requested  by  the  PHA  and  determined 
necessary  under  the  processes  provided 
in  §§  902.25(c),  902.35(a)(3)  and/or 
902.68;  any  adjustments  requested  by 
the  PHA  and  determined  necessary 
under  the  appeal  process  provided  in 
§  902.69;  and/or  any  adjustments 
determined  necessary  as  a  result  of  the 
independent  public  accountant  (IPA) 
audit,  as  provided  in  paragraph  (b)  of 
this  section. 

(d)  Re\iew  of  audit.  For  a  PHA  whose 
audit  has  been  found  deficient  as  a 
result  of  a  quality  control  review  of  the 
IPA  workpapers,  a  quality  control 
review  that  is  conducted  by  REAC  as 
part  of  REAC's  on-going  quality 
assurance  process,  REAf.may,  at  its 
discretion,  select  the  audit  firm  that  will 
perform  the  audit  of  the  PHA  and  may 
serve  as  the  audit  committee  for  the 
audit  in  question.  This  review  is 
important  to  determine  the  accuracy  of 
the  scoring  under  the  Financial 
Condition  Indicator. 

(e)  Posting  and  publication  of  PHAS 
scores.  Each  PHA  (or  RMC  as  the  case 
may  be)  shall  post  a  notice  of  its  final 
PHAS  score  and  status  in  appropriate 
conspicuous  and  accessible  locations  in 
its  offices  within  two  weeks  of  receipt 
of  its  final  score  and  status.  In  addition, 
HUD  will  publish  everj'  PHA's  score 
and  status  in  the  Federal  Register  and 
on  HUD's  internet  site. 

§  902.67    Score  and  designation  status. 

A  PHA  will  receive  a  status 
designation  corresponding  to  its  final 
PHAS  score  as  follows: 

(a)  High  performer.  (1)  A  PHA  that 
achieves  a  score  of  at  leasU60  percent 
of  the  points  available  under  each  of  the 
four  PHAS  Indicators  (addressed  in 
subparts  B  through  E  of  this  part)  and 
achieves  an  overall  PHAS  score  of  90 
percent  or  greater  of  the  total  available 
points  under  PHAS  shall  be  designated 
a  high  performer. 

(2)  A  PHA  shall  not  be  designated  a 
high  performer  if  it  scores  below  the 
threshold  established  for  any  indicator. 

(3)  High  performers  will  be  afforded 
incentives  that  include  relief  from 
reporting  and  other  requirements,  as 
described  in  §902.71. 

(b)  Standard  performer.  (1)  A  PHA 
that  is  not  a  high  performer  shall  be 
designated  a  standard  performer  if: 

(i)  The  PHA  achieves  a  total  PHAS 
score  of  not  less  than  60  percent  of  the 
total  available  points  under  PHAS;  and 

(ii)  The  PHA  does  not  achieve  less 
than  60  percent  of  the  total  points 
available 
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under  one  of  the  following  indicators, 
PHAS  Indicators  #1,  #2.  or  #3 

(2)  All  standard  performers  must 
correct  reported  deficiencies. 

(3)  A  PHA  that  achieves  a  total  PHAS 
score  of  less  than  70  percent,  but  not 
less  that  60  percent,  is  required  by  the 
HUB/Program  Center  to  submit  an 
Improvement  Plan  to  correct  identified 
deficiencies. 

(4)  A  PHA  that  achieves  a  total  PHAS 
score  of  less  than  70  percent  but  not  less 
than  60  percent  is  at  risk  of  being 
designated  troubled. 

(c)  Troubled  performer.  A  PHA  that  is 
designated  as  troubled  mav  be: 

(1)  Ch-erall  troubled.  A  PHA  that 
achieves  an  overall  PHAS  score  of  less 
than  60  percent  or  achieves  less  than  60 
percent  of  the  total  points  available 
under  more  than  one  of  the  following 
indicators,  PHAS  Indicators  #1,  #2,  or 
#3,  shall  be  designated  as  troubled 
(overall),  and  referred  to  the  TARC  as 
described  in  §902.75. 

(2)  Troubled  in  one  area,  (i)  A  PHA 
that  achieves  less  than  60  percent  of  the 
total  points  available  under  only  one  of 
the  following  indicators,  PHAS 
Indicators  #1,  #2,  or  #3,  shall  be 
considered  a  substandard  physical, 
substandard  financial,  or  substandard 
management  performer,  and  referred  to 
the  TARC  as  described  in  §  902.75. 

(ii)  In  accordance  with  section  6(j)(2) 
of  the  Act,  a  PHA  that  receives  less  than 
60  percent  of  the  maximiun  calculation 
for  the  Capital  Fund  subindicator  under 
PHAS  Indicator  #3  (Management 
Operations,  subpart  D  of  this  part;  see 
§  902.43(a)(2))  will  be  subject  to  the 
sanctions,  provided  in  section  6(j)(4),  as 
appropriate. 

(d)  Withholding  designation.  (1)  In 
exceptional  circumstances,  even  though 
a  PHA  has  satisfied  all  of  the  PHAS 
Indicators  for  high  performer  or 
standard  performer  designation,  HUD 
may  conduct  any  review  as  it  may 
determine  necessary,  and  may  deny  or 
rescind  incentives  or  high  performer 
designation  or  standard  performer 
designation,  in  the  case  of  a  PHA  that: 

(i)  Is  operating  under  a  special 
agreement  with  HUD; 

(ii)  Is  involved  in  litigation  that  bears 
directly  upon  the  physical,  financial  or 
memagement  performance  of  a  PHA; 

(iii)  Is  operating  under  a  coiul  order; 

(iv)  Demonstrates  substantial 
evidence  of  fraud  or  misconduct, 
including  evidence  that  the  PHA's 
certifications,  submitted  in  accordance 
with  this  part,  are  not  supported  by  the 
facts,  as  evidenced  by  such  sources  as 
a  HUD  review,  routine  reports,  an  Office 
of  Inspector  General  investigation/audit, 
an  independent  auditor's  audit  or  an 


investigation  by  any  appropriate  legal 
authority;  or 

(v)  Demonstrates  substantial 
noncompliance  in  one  or  more  areas  of 
a  PHA's  required  compliance  with 
applicable  laws  and  regulations, 
including  areas  not  assessed  under  the 
PHAS.  Areas  of  substantial 
noncompliance  include,  but  are  not 
limited  to,  noncompliance  with  civil 
rights,  nondiscrimination  and  fair 
housing  laws  and  regulations,  or  the 
Annual  Contributions  Contract. 
Substantial  noncompliance  casts  doubt 
on  the  capacity  of  a  PHA  to  preserve 
and  protect  its  public  housing 
developments  and  operate  them 
consistent  with  Federal  laws  and 
regulations. 

(2)  If  high  performer  designation  is 
denied  or  rescinded,  the  PHA  shall  be 
designated  either  a  standard  performer 
or  troubled  performer  depending  on  the 
nature  and  seriousness  of  the  matter  or 
matters  constituting  the  basis  for  HUD's 
action.  If  standard  performer 
designation  is  denied  or  rescinded,  the 
PHA  shall  be  designated  troubled. 

(3)  The  denial  or  rescission  of  a 
designation  of  high  performer  or 
standard  performer  does  not  affect  the 
PHA's  numerical  PHAS  score. 

(4)  A  PHA  that  disagrees  with  the 
basis  for  denial  or  rescission  of  the 
designation  may  make  a  written  request 
for  reinstatement  of  the  designation  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  which  request  shall 
include  reasons  for  the  reinstatement. 

§  902.68    Technical  review  of  results  of 
PHAS  Indicators  #1  or  #4. 

(a)  Request  for  technical  reviews.  This 
section  describes  the  process  for 
requesting  and  granting  technical 
reviews  of  physical  inspection  results 
and  resident  survey  results. 

(1)  For  both  reviews,  the  burden  of 
proof  is  on  the  PHA  to  show  that  an 
error  occurred. 

(2)  For  both  reviews,  a  request  for 
technical  review  must  be  submitted  in 
writing  to  the  Director  of  the  Real  Estate 
Assessment  Center  and  must  be 
received  by  RE  AC  no  later  than  15  days 
following  the  issuance  of  the  applicable 
results  to  the  PHA  (either  the  physical 
inspection  results  or  the  resident  survey 
results).  The  request  must  be 
accompanied  by  the  PHA's  reasonable 
evidence  that  an  error  occurred. 

(b)  Technical  review  of  physical 
inspection  results.  (1)  For  each  property 
inspected,  REAC  will  provide  the 
results  of  the  physical  inspection  and  a 
score  for  that  property  to  the  PHA.  If  the 
PHA  believes  that  an  objectively 
verifiable  and  material  error  (or  errors) 
occurred  in  the  inspection  of  an 


individual  property,  the  PHA  may 
request  a  technical  review  of  the 
inspection  results  for  that  property. 

(2)  For  a  technical  review  of  physical 
inspection  results,  the  PHA's  request 
must  be  accompanied  by  the  PHA's 
evidence  that  an  objectively  verifiable 
and  material  error  has  occurred.  The 
documentation  submitted  by  the  PHA 
may  be  photographic  evidence,  written 
material  from  an  objective  source,  such 
as  a  local  fire  marshal  or  building  code 
official,  or  other  similar  evidence.  The 
evidence  must  be  more  thin  a 
disagreement  with  the  inspector's 
observations,  or  the  inspector's  finding 
regarding  the  severity'  of  the  deficiency. 

(3)  A  technical  review  of  a  property's 
physical  inspection  will  not  be 
conducted  based  on  conditions  that 
were  corrected  subsequent  to  the 
inspection,  nor  will  REAC  consider  a 
request  for  a  technical  review  that  is 
based  on  a  challenge  to  the  inspector's 
findings  as  to  the  severity  of  the 
deficiency  (i.e.,  minor,  major  or  severe). 

(4)  Upon  receipt  of  a  PHA's  request 
for  technical  review  of  a  property's 
inspection  results,  REAC  will  review  the 
PHA's  file  and  any  objectively  verifiable 
evidence  produced  by  the  PHA.  If 
REAC's  review  determines  that  an 
objectively  verifiable  and  materia]  error 
(or  errors)  has  been  documented,  then 
REAC  may  take  one  or  a  combination  of 
the  following  actions: 

(i)  Undertake  a  new  inspection; 

(ii)  Correct  the  physical  inspection 
report; 

(iii)  Issue  a  corrected  physical 
condition  score; 

(iv)  Issue  a  corrected  PHAS  score. 

(5)  In  determining  whether  a  new 
inspection  of  the  property  is  warranted 
and  a  new  PHAS  score  must  be  issued, 
REAC  will  review  the  PHA's  file  and 
evidence  submitted  to  determine 
whether  the  evidence  supports  that 
there  may  have  been  a  significant 
contractor  error  in  the  inspection  which 
results  in  a  significant  change  from  the 
property's  original  physical  condition 
score  and  the  PHAS  designation 
assigned  to  the  PHA  (i.e.,  high 
performer,  standard  performer,  or 
troubled  performer).  If  REAC  determines 
that  a  new  inspection  is  warranted,  and 
the  new  inspection  results  in  a 
significant  change  from  the  original 
physical  condition  score,  and  the  PHA's 
PHAS  score  and  PHAS  designation, 
REAC  shall  issue  a  new  PHAS  score  to 
the  PHA. 

(6)  Material  errors  are  the  only 
grounds  for  technical  review  of  physical 
inspection  results.  Material  errors  are 
those  that  exhibit  specific 
characteristics  and  meet  specific 
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thresholds.  The  three  types  of  material 
errors  are: 

(i)  Building  d(  ta  error.  A  building 
data  error  occur  ;  if  the  inspection 
includes  the  wn  mg  building  or  a 
building  that  wa  s  not  owned  by  the 
PHA,  including  :ommon  or  site  areas 
that  were  not  a  j  art  of  the  property. 
Incorrect  buildii  ig  data  that  does  not 
affect  the  score,  such  as  the  address, 
building  name, ;  'ear  built,  etc.,  would 
not  be  considere  d  material,  but  is  of 
great  interest  to  -lUD  and  will  be 
corrected  upon  i  lotice  to  REAC. 

(ii)  Unit  couw  error.  A  unit  count 
error  occurs  if  tl  e  total  number  of 
public  housing  i  mits  considered  in 
scoring  is  incorr  3ct.  Since  scoring  uses 
total  public  hou  ling  units,  REAC  will 
examine  instanc  ?s  where  the  participant 
can  provide  evic  ence  that  the  total  units 
used  is  incorrec  . 

(iii)  Non-exist  mt  deficiency  error.  A 
non-existent  del  iciency  error  occurs  if 
the  inspection  c  tes  a  deficiency  that 
does  not  exist. 

(7)  A  FHA's  subsequent  correction  of 
deficiencies  identified  as  a  result  of  a 
property's  physi  cal  inspection  cannot 
serve  as  the  basi  5  for  an  appeal  of  the 
PHA's  physical  ;ondition  score. 

(c)  Technical  wiew  of  resident  survey 
results.  REAC  w  ill  consider  conducting 
a  technical  revie  w  of  a  PHA's  resident 
survey  results  ir  cases  where  the 
contracted  third  party  organization  can 
be  shown  by  the  PHA  to  be  in  error. 

(1)  The  burdei  i  of  proof  rests  with  the 
PHA  to  provide  Dbjectively  verifiable 
evidence  that  a  i  echnical  error  occurred. 
Examples  inclu(  e,  but  are  not  limited 
to,  incorrect  mai  erial  being  mailed  to 
residents;  or  the  PHA's  units  addresses 
were  incorrect  c  ue  to  the  third  party 
organization's  e  ror,  such  as  unit 
numbers  being  (  mitted  from  the 
addresses.  A  Pf^  ft,  that  does  not  update 
its  unit  address  ist  as  described,  above, 
will  not  be  eligi  ile  for  a  technical 
review  based  on  incorrect  addresses. 

(2)  Upon  rece  pt  of  a  PHA's  request 
for  technical  rev  iew  of  resident  survey 
results.  REAC  w  11  review  the  PHA's  file 
and  evidence  su  emitted  by  the  PHA.  If 
REAC's  review  <  etermines  that  an  error 
has  been  docum  ented,  REAC  may  take 
one  or  a  combin  ition  of  the  following 
actions: 

(i)  Undertake  i  new  survey; 

(ii)  Correct  th(  i  resident  siu-vey  results 
report; 

(iii)  Issue  a  corrected  resident  services 
and  satisfaction  score; 

(iv)  Issue  a  co  Tected  PHAS  score. 


ri(ht 


§902.69    PHA 

(a)  Appeal  of 
and  petition  for  removal 
designation.  A 


of  petition  and  appeal. 

roubled  designation 
troubled 
I  HA  may: 


(1)  Appeal  its  troubled  designation 
(including  designation  as  troubled  with 
respect  to  its  performance  under  the 
Capital  Fund  subindicator  as  provided 
in  §  902.67(c)(2));  and 

(2)  Petition  for  removal  of  troubled 
designation. 

{\i)  Appeal  of  PHAS  score.  If  a  PHA 
believes  that  an  objectively  verifiable 
and  material  error  (or  errors)  exists  in 
any  of  the  scores  for  its  PHAS 
Indicators,  which,  if  corrected,  will 
result  in  a  significant  change  in  the 
PHA's  PHAS  score  and  its  designation 
(i.e.,  as  troubled,  standard,  or  high 
performer),  the  PHA  may  appeal  its 
PHAS  score.  A  significant  change  in  a 
PHAS  score  is  a  change  that  would 
cause  the  PHA's  PHAS  score  to  increase, 
resulting  in  a  higher  PHAS  designation 
for  the  PHA  (i.e.,  from  troubled 
performer  to  standard  performer,  or 
from  standard  performer  to  high 
performer). 

(c)  Appeal  and  petition  procedures. 
(1)  To  appeal  troubled  designation  or  a 
PHAS  score,  a  PHA  must  submit  a 
request  in  writing  to  the  Director  of  the 
Real  Estate  Assessment  Center  that  must 
be  received  by  REAC  no  later  than  30 
days  following  the  issuance  of  the  final 
PHAS  score  to  the  PHA.  To  petition 
removal  of  troubled  designation,  a  PHA 
must  submit  its  request  in  vvTiting  to  the 
Director  of  the  Real  Estate  Assessment 
Center.  The  written  request  must  be 
received  by  REAC  no  later  than  30  days 
after  HUD's  decision  to  refuse  to  remove 
the  PHA's  troubled  designation. 

(2)  An  appeal  of  troubled  designation 
or  petition  for  removal  of  troubled 
designation  must  include  the  PHA's 
supporting  documentation  and  reasons 
for  the  appeal.  An  appeal  of  a  PHAS 
score  must  be  accompanied  by  the 
PHA's  reasonable  evidence  that  an 
objectively  verifiable  and  material  error 
occurred.  An  appeal  submitted  to  REAC 
without  appropriate  documentation  will 
not  be  considered  and  will  be  returned 
to  the  PHA. 

(d)  Consideration  of  appeal.  (1) 
Consideration  of  appeal  of  PHAS  score. 
Upon  receipt  of  an  appeal  of  a  PHAS 
score  from  a  PHA,  REAC  will  review  the 
PHA's  file  and  the  evidence  submitted 
by  the  PHA  to  support  that  em  error 
occurred.  If  REAC  determines  that  an 
objectively  verifiable  and  material  error 
has  been  documented  by  the  PHA, 
REAC  may  undertake  a  new  inspection 
of  the  property,  and/or  a  reexamination 
of  the  financial  information, 
management  information,  or  resident 
information  (the  components  of  the 
PHAS  score),  depending  upon  which 
PHAS  Indicator  the  PHA  believes  was 
scored  erroneously  and  the  type  of 
evidence  submitted  by  the  PHA  to 


support  its  position  that  an  error 
occurred. 

(2)  Consideration  of  appeal  of 
troubled  designation  or  refusal  to 
remove  troubled  designation.  Upon 
receipt  of  an  appeal  of  a  troubled 
designation  from  a  PHA,  REAC  will 
convene  a  Board  of  Review  (the  Board) 
to  evaluate  the  appeal  and  its  merits  for 
the  purpose  of  determining  whether  a 
reassessment  of  the  PHA  is  warranted. 
Board  membership  will  be  comprised  of 
a  representative  from  REAC,  from  the 
Office  of  Public  and  Indian  Housing, 
and  from  such  other  office  or 
representative  as  the  Secretary  may 
designate  (excluding,  however, 
representation  from  the  Troubled 
Agency  Recovery  Center).  Fof  purposes 
of  reassessment,  REAC  will  schedule  a 
reinspection  and/or  acquire  audit 
services,  as  determined  by  the  Board, 
and  a  new  score  will  be  issued,  if 
appropriate.  Decisions  by  the  Board  will 
be  reported  to  the  PHA  by  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

(e)  Final  appeal  decisions.  HUD  will 
make  final  decisions  of  appeals  within 
30  days  of  receipt  of  an  appeal,  and  may 
extend  this  period  for  an  additional  30 
days  if  further  inquiry  is  necessary. 
Failure  by  a  PHA  to  submit  supporting 
documentation  with  its  request  for 
appeal,  or  within  any  additional  period 
granted  by  HUD  is  grounds  for  denial  of 
an  appeal.  Final  appeal  decisions  will 
be  reported  to  the  PHA  by  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Subpart  G — PHAS  Incentives  and 
Remedies 

§  902.71     Incentives  for  high  performers. 

(a)  Incentives  for  high  performer 
PHAs.  A  PHA  that  is  designated  a  high 
performer  will  be  eligible  for  the 
following  incentives,  and  such  other 
incentives  that  HUD  may  determine 
appropriate  and  permissible  under 
program  statutes  or  regulations: 

(i)  Relief  from  specific  HUD 
requirements,  (i)  A  PHA  that  is 
designated  high  performer  will  be 
relieved  of  specific  HUD  requirements 
(for  example,  fewer  reviews  and  less 
monitoring),  effective  upon  notification 
of  high  performer  designation. 

(ii)  The  development  or  developments 
of  a  PHA  that  receives  a  physical 
condition  score  of  90  percent  or  greater 
under  PHAS  Indicator  #1  shall  be 
subject  to  a  physical  inspection  every 
other  year  rather  than  annually.  (All 
developments  of  the  high  performer 
PHA  are  subject  to  inspection  every 
other  year,  not  only  those  inspected  for 
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which  the  physical  condition  score  of 
90  percent  or  greater  was  achieved.) 

(2)  Public  recognition.  High  performer 
PHAs  and  RMCs  that  receive  a  score  of 
at  least  60  percent  of  the  points 
available  under  each  of  the  four  PHAS 
Indicators  and  achieve  an  overall  PHAS 
score  of  90,  will  receive  a  Certificate  of 
Commendation  from  HUD  as  well  as 
special  public  recognition,  as  provided 
by  the  HUB/Program  Center. 

(3)  Bonus  points  in  funding 
competitions.  A  high  performer  PHA 
will  be  eligible  for  bonus  points  in 
HUD's  funding  competitions,  where 
such  bonus  points  are  not  restricted  by 
statute  or  regulation  governing  the 
funding  program.  Where  permissible  by 
statute  or  regulation,  eligibility  for  high 
performers  to  receive  bonus  points  in 
HUD's  funding  competitions,  will  be 
stated  in  HUD's  notices  of  funding 
availability  or  other  funding  documents. 

(b)  Compliance  with  applicable 
Federal  laws  and  regulations.  Relief 
from  any  standard  procedural 
requirement  that  may  be  provided  under 
this  section  does  not  mean  that  a  PHA 

is  relieved  from  compliance  with  the 
provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
high  performer  or  standard  performer 
may  be  relieved  of  requirements  for 
pjior  HUD  approval  for  certain  types  of 
contracts  for  services,  the  PHA  must 
still  comply  with  all  other  Federal  and 
State  requirements  that  remain  in  effect, 
such  as  those  for  competitive  bidding  or 
competitive  negotiation  (see  24  CFR 
85.36). 

(c)  Audits  and  reviews  not  relieved  by 
designation.  A  PHA  designated  as  a  high 
performer  or  standard  performer 
remains  subject  to: 

(1)  Regular  independent  auditor  (lA) 
audits. 

(2)  Office  of  Inspector  General  (OIG) 
audits  or  investigations  will  continue  to 
be  conducted  as  circumstances  may 
warrant. 

§  902.73    Referral  to  an  Area  HUB/Program 
Center. 

(a)  Standard  performers  will  be 
referred  to  the  HUB/Program  Center  for 
appropriate  action. 

(1)  A  standard  performer  that  receives 
a  total  score  of  less  than  70  percent  but 
not  less  than  60  percent  shall  be 
required  to  submit  an  Improvement  Plan 
to  eliminate  deficiencies  in  the  PHA's 
performance. 

(2)  A  standard  performer  that  receives 
a  score  of  jiot  less  than  70  percent  may 
be  required,  at  the  discretion  of  the 
appropriate  area  HUB/Program  Center, 
to  submit  an  Improvement  Plan  to 
address  specific  deficiencies. 


[h)  Submission  of  an  Improvement 
Plan.  (1)  Within  30  days  after  the  final 
PHAS  score  is  issued,  a  standard 
performer  with  a  score  of  less  than  70 
percent  is  required  to  submit  an 
Improvement  Plan  to  the  HUB/Program 
Center  in  accordance  with  paragraphs 
(d)  and  (e)  of  this  section. 

(2)  An  RMC,  unless  a  DF-RMC,  that 
is  required  to  submit  an  Improvement 
Plan  must  develop  the  plan  in 
consultation  with  its  PHA  and  submit 
the  plan  to  the  HUB/Prograra  Center 
through  its  PHA.  A  DF-RMC  that  is 
required  to  submit  an  Improvement 
Plan,  also  must  develop  its  plan  in 
consultation  with  its  PHA,  but  must 
submit  its  plan  directly  to  the  HUB/ 
Program  Center. 

(3)  On  a  risk  management  basis,  the 
HUB/Program  Center  may  require  a 
standard  performer  with  a  score  of  not 
less  than  70  percent  to  submit  within  30 
days  after  receipt  of  its  final  PHAS  score 
an  Improvement  Plan,  which  includes 
the  information  stated  in  paragraph  (d) 
of  this  section. 

(c)  Correction  of  deficiencies.  (1)  Time 
period  for  correction.  After  a  PHA's  (or 
DF-RMC's)  receipt  of  its  PHAS  score 
and  designation  as  a  standard  performer 
or,  in  the  case  of  an  RMC,  notification 
of  its  score  from  a  PHA,  a  PHA  or  RMC 
shall  correct  any  deficiency  indicated  in 
its  assessment  within  90  days,  or  within 
such  period  as  provided  in  the  HUD 
approved  Improvement  Plan  if  an 
Improvement  Plan  is  required. 

(2)  Notification  and  report  to  HUB/ 
Program  Center.  A  PHA  shall  notif\'  the 
HUB/Program  Center  of  its  action  to 
correct  a  deficiency.  A  PHA  shall  also 
forward  to  the  HUB/Program  Center  an 
RMCs  report  of  its  action  to  correct  a 
deficiency.  A  DF-RMC  shall  forward 
directly  to  the  HUB/Program  Center  its 
report  of  its  action  to  correct  a 
deficiency. 

(d)  Improvement  Plan.  An 
Improvement  Plan  shall: 

(1)  Identify  baseline  data,  which 
should  be  raw  data  but  may  be  the 
PHA's  score  for  each  individual  PHAS 
indicator,  sub-indicator  and/or 
component  that  was  identified  as  a 
deficiency; 

(2)  Identify  any  other  performance 
and/or  compliance  deficiencies  that 
were  identified  as  a  result  of  an  on-site 
review  of  the  PHA's  operations: 

(3)  Describe  the  procedures  that  will 
be  followed  to  correct  each  deficiency: 

(4)  Provide  a  timetable  for  the 
correction  of  each  deficiency:  and 

(5)  Provide  for  or  facilitate  technical 
assistance  to  the  PHA. 

(e)  Determination  of  acceptability  of 
Improvement  Plan  a)  The  HUB/ 
Program  Center  will  approve  or  deny  a 


PHA's  Improvement  Plan  (or  RMCs 
Improvement  Plan  submitted  to  the 
HUB/Program  Center  through  the  RMCs 
PHA.  or  the  DF-RMCs  Improvement 
Plan  submitted  directly  to  the  HUB/ 
Program  Center),  and  notify  the  PHA  of 
its  decision.  A  PHA  that  submits  an 
RMCs  Improvement  Plan  must  notifv' 
the  RMC  in  writing,  immediately  upon 
receipt  of  the  HUB/Program  Center 
notification,  of  the  HUB/Program  Center 
approval  or  denial  of  the  RMCs 
Improvement  Plan. 

(2)  An  Improvement  Plan  that  is  not 
approved  will  be  returned  to  the  PHA 
with  recommendations  from  the  HUB/ 
Program  Center  for  revising  the 
Improvement  Plan  to  obtain  approval. 

(f)  Submission  of  revised 
Improvement  Plan.  A  revised 
Improvement  Plan  shall  be  resubmitted 
by  the  PHA  within  30  calendar  days  of 
its  receipt  of  the  HUB/Program  Center 
recommendations . 

(g)  Failure  to  submit  acceptable 
Improvement  Plan  or  correct 
deficiencies.  (1)  If  a  PHA  fails  to  submit 
an  acceptable  Improvement  Plan,  or  to 
correct  deficiencies  within  the  time 
specified  in  an  Improvement  Plan  or 
such  extensions  as  mav  be  granted  by 
HUD,  the  HUB/Program  Center  will " 
notify  the  PHA  of  its  noncompliance. 

(2)  The  PHA  (or  DF-RMC  dr  the  RMC 
through  the  PHA)  will  provide  the  HUB/ 
Program  Center  its  reasons  for  lack  of 
progress  in  submitting  or  carrying  out 
the  Improvement  Plan  within  30 
calendar  days  of  its  receipt  of  the 
noncompliance  notification.  HUD  will 
advise  the  PHA  as  to  the  acceptability 
of  its  reasons  for  lack  of  progress. 

(3)  If  HUD  finds  the  PHA's  reasons  for 
lack  of  progress  unacceptable,  HUT)  will 
notify  the  PHA  that  it  will  be  referred 

to  the  area  Troubled  Agency  Recovery 
Center  (TARC)  for  remedial  actions  or 
such  actions  as  the  TARC  may 
determine  appropriate  in  accordance 
with  the  provisions  of  the  ACC,  this  part 
and  other  HUD  regulations,  including 
the  remedies  available  for  substantial 
default. 

(4)  In  the  case  of  a  PHAs  failure  to 
correct  deficiencies  within  the  time 
specified  in  an  Improvement  Plan  or 
such  extensions  as  may  be  granted  by 
HUD,  if  the  TARC  determines  that  it  is 
appropriate  to  refer  the  PHA  to  the 
Departmental  Enforcement  (Center 
(DEC),  it  will  only  do  so  after  the  PHA 
has  had  one  year  since  the  issuance  of 
the  PHAS  score  (or.  in  the  case  of  an 
RMC.  that  is  not  a  DF-RMC.  notification 
of  its  score  from  a  PHA)  to  correct  its 
deficiencies. 
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§  902.75    Referral  to  a  Troubled  Agency 
Recovery  Center  TARC). 

(a)  General.  V  aon  a  PHA's 
designation  of  ti  oubled  (including 
troubled  in  one  irea),  in  accordance 
with  the  require  ments  of  section 
6(i)(2)(B)  of  the  \ct  and  in  accordance 
with  this  part  (o  r  part  90 1 ,  of  this 
chapter  if  appli(  able),  REAC  .shall  refer 
each  troubled  P  iA  to  the  PHA's  area 
TARC  for  remec  ial  action.  Remedial 
action  by  the  Ti'  .RC  may  include  referral 
to  the  HUB/Proi  ram  Center  for  oversight 
and  monitoring,  The  actions  to  be  taken 
by  HUD  and  tht  PHA  will  include 
actions  statutorly  required,  and  such 
other  actions  as  may  be  determined 
appropriate  by  1  lUD- 

(b)  Memoranc  um  of  Agreemert 
IMOA)  Within  10  days  of  notification  of 
a  PHA's  designs  tion  as  a  troubled 
performer  (inch  ding  substandard 
categorization),  HUD  will  initiate 
activities  to  dev  slop  a  MOA.  The  final 
MOA  is  a  bindii  ig  contractual  agreement 
between  HUD  a  id  a  PHA.  The  scope  of 
the  MOA  may  v  iry  depending  upon  the 
extent  of  the  pn  blems  present  in  the 
PHA,  but  shall  i  nclude: 

(1)  Baseline  data,  which  should  be 
raw  data  but  ma  y  be  the  PHA's  score  in 
each  of  the  PHA  S  indicators,  sub- 
indicators  or  CO  nponents  identified  as  a 

deficiency; 

(2)  Performance  targets  for  such 
periods  specified  by  HLT)  [e.g.,  annual, 
semi-annual,  quarterly,  monthly),  which 
may  be  the  attai  nment  of  a  higher  score 
within  an  indie  itor,  sub-indicator  or 
component  that  is  a  problem,  or  the 
description  of  a  goal  to  be  achieved; 

(3)  Strategies  :o  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA; 

(4)  Technical  assistance  to  the  PHA 
provided  or  faci  litated  by  HUD.  for 
example,  the  trs  ining  of  PHA  employees 
in  specific  man;  igement  areas  or 
assistance  in  thi  t  resolution  of 
outstanding  HU  0  monitoring  findings; 

(5)  The  PHA'i  commitment  to  take  all 
actions  within  i  ts  control  to  achieve  the 
targets: 

(6)  Incentives  for  meeting  such 
targets,  such  as  the  removal  of  troubled 
designation  or  t  roubled  with  respect  to 
the  program  for  assistance  from  the 
Capital  Fund  ui  ider  section  9(d)  and 
Departmental  r(  cognition  for  the  most 
improved  PHAi ; 

(7)  The  conse  quences  of  failing  to 
meet  the  targets  include  but  are  not 
limited  to,  such  sanctions  as  the 
imposition  of  b  idget  and  management 
controls  by  HU  ),  declaration  of 
substantial  defj  ult  and  subsequent 
actions,  includi  ng  referral  to  the  DEC  for 
judicial  appoin  ment  of  a  receiver, 
limited  denial  (f  participation, 


suspension,  debarment,  or  other  actions 
deemed  appropriate  by  the  DEC;  and 

(8)  A  description  of  the  involvement 
of  local  public  and  private  entities, 
including  PHA  resident  leaders,  in 
carrying  out  the  agreement  and 
rectifying  the  PHA's  problems.  A  PHA 
shall  have  primary  responsibility  for 
obtaining  active  local  public  and  private 
entity  participation,  including  the 
involvement  of  public  housing  resident 
leaders,  in  assisting  PHA  improvement 
efforts.  Local  public  and  private  entity 
participation  should  be  premised  upon 
the  participant's  knowledge  of  the  PHA, 
ability  to  contribute  technical  expertise 
with  regard  to  the  PHA's  specific 
problem  areas  and  authority  to  make 
preliminary/tentative  commitments  of 
support,  financial  or  otherwise. 

(c)  PHA  review  of  MOA.  The  PHA  will 
have  10  days  to  review  the  MOA. 
During  this  10-day  period,  the  PHA 
shall  resolve  any  claimed  discrepancies 
in  the  MOA  with  HUD,  and  discuss  any 
recommended  changes  and  target  dates 
for  improvement  to  be  incorporated  in 
the  final  MOA.  Unless  the  time  period 
is  extended  by  HUD,  the  MOA  is  to  be 
executed  15  days  following  issuance  of 
the  preliminary  MOA. 

(a)  Maximum  recovery  period.  (1) 
Expiration  of  one-year  recovery  period. 
Upon  the  expiration  of  the  one-year 
period  beginning  on  the  date  on  which 
the  PHA  receives  initial  notice  of 
troubled  designation  (including  notice 
of  substandard  status)  or  October  21, 
1998,  whichever  is  later,  the  PHA  shall 
improve  its  performance,  as  measured 
by  the  PHAS  Indicators,  by  at  least  50 
percent  of  the  difference  between  the 
most  recent  performance  measurement 
and  the  measurement  necessary  to 
remove  the  PHA's  designation  as 
troubled  or  substandard  status. 

(2)  Expiration  of  two-year  recovery 
period.  Upon  the  expiration  of  the  two- 
year  period  begiiming  on  the  later  of  the 
date  on  which  the  PHA  receives  initial 
notice  of  troubled  designation 
(including  notice  of  substandard  status) 
or  October  21,  1998,  the  PHA  shall 
improve  its  performance  and  achieve  an 
overall  PHAS  score  of  at  least  60 
percent,  and  achieve  a  score  of  at  least 
60  percent  of  the  total  points  available 
under  each  of  PHAS  Indicators  #1,  #2 
and  #3. 

(e)  Parties  to  the  MOA.  An  MOA  shall 
be  executed  by: 

(1)  The  PHA  Board  Chairperson 
(supported  by  a  Board  resolution),  or  a 
receiver  (pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable)  or 
other  AME  acting  in  lieu  of  the  PHA 
Board; 

(2)  The  PHA  Executive  Director,  or  a 
designated  receiver  (pursuant  to  a  court 


ordered  receivership  agreement,  if 
applicable)  or  other  AME-designated 
Chief  Executive  Officer; 

(3)  The  Director  of  the  area  TARC;  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  unless 
exempted  by  the  TARC. 

(f)  Involvement  of  resident  leadership 
in  the  MOA.  HUD  encourages  the 
inclusion  of  the  resident  leadership  in 
the  execution  of  the  MOA. 

(g)  Failure  to  execute  MOA  or  make 
substantial  improvement  under  MOA. 
(1)  If  a  troubled  PHA  fails  or  refuses  to 
execute  a  MOA  within  the  period 
provided  in  paragraph  (b)  of  this 
section,  or  a  troubled  PHA  operating 
under  an  executed  MOA  does  not  show 
a  substantial  improvement,  as  provided 
in  paragraph  (d)  of  this  section,  toward 
a  passing  PHAS  score  following  the 
issuance  of  the  failing  PHAS  score  by 
REAC.  the  TARC  shall  refer  the  PHA  to 
the  DEC  in  accordance  with  §  902.77, 
and  the  DEC  shall  take  the  actions 
required  by  §  902.77(a)(2). 

(2)  For  purposes  of  this  paragraph  (g), 
substantial  improvement  is  defined  as 
the  improvement  required  by 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section.  The  maximum  period  of  time 
for  remaining  in  troubled  status  before 
being  referred  to  the  DEC  is  two  years. 
Therefore,  the  PHA  must  make 
substantial  improvement  in  each  year  of 
this  two  year  period. 

(3)  The  following  example  illustrates 
the  provisions  of  paragraph  (g)(1)  of  this 
section: 

Example:  A  PHA  receives  a  score  of  50 
percent:  60  percent  is  a  passing  score.  The 
PHA  is  referred  to  the  TARC.  Within  one  year 
after  the  score  is  issued  to  the  PHA,  the  PHA 
must  achieve  a  55  (50%  of  the  points 
necessary  to  achieve  a  passing  score  of  60 
points)  to  continue  recovery  efforts  in  the 
TAKC.  In  the  second  year,  the  PHA  must 
achieve  a  minimum  score  of  60  points  (a 
passing  score).  If  in  the  first  year,  the  PHA 
fails  to  achieve  the  five-point  increase.the 
PHA  will  be  referred  to  the  DEC.  If  in  the  first 
year,  the  PHA  achieves  the  five-point 
increase  but  fails  to  achieve  a  passing  score 
in  the  second  year,  the  PHA  will  be  referred 
to  the  DEC.  The  maximum  period  of  time  for 
remaining  in  troubled  status  before  being 
referred  to  the  DEC  is  two  years. 

(h)  Audit  review.  For  a  PHA 
designated  as  troubled,  REAC  will 
perform  an  audit  review  and  may,  at  its 
discretion,  select  the  audit  firm  that  will 
perform  the  audit  of  the  PHA  and  REAC 
may,  at  its  discretion,  serve  as  the  audit 
committee  for  the  audit  in  question. 

(i)  Continuation  of  services  to 
residents.  To  the  extent  feasible,  while 
a  PHA  is  under  a  referral  to  a  TARC,  all 
services  to  residents  will  continue 
uninterrupted. 
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§  902.77    Referral  to  the  Departmental 
Enforcement  Center  (DEC). 

(a)  Referral  of  Troubled  PHA  to  the 
DEC  for  failing  to  execute  or  meet  MOA 
requirements.  (1)  Failure  of  a  troubled 
PHA  to  execute  or  meet  the 
requirements  of  a  MOA  in  accordance 
with  §  902.75  constitutes  a  substantial 
default  luider  §  902.79  and  may  result  in 
referral  of  the  PHA  to  the  DEC.  The 
TARC  will  recommend  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
that  a  troubled  performer  PHA  be 
declared  in  substantial  default.  In 
accordance  with  1 902.69,  the  Assistant 
Secretary  shall  notify  the  PHA  of  the 
default  and  allow  the  PHA  an 
opportunity  to  cure  the  default.  A  PHA 
shall  be  referred  to  the  DEC  if  the  PHA 
fails  to  ciu-e  the  default  within  the  a 
period  not  to  exceed  30  days  unless  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  determines  that  a  longer 
period  is  appropriate. 

(2)  Actions  of  the  DEC.  The  DEC  shall 
initiate: 

(i)  The  judicial  appointment  of  a 
receiver,  or 

(ii)  An  administrative  receivership  at 
HUD's  option  but  only: 

(A)  With  respect  to  PHAs  with  fewer 
than  1250  units,  or 

(B)  While  HUD's  petition  for  judicial 
receivership  is  pending;  and 

(iii)  Upon  the  recommendation  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing,  the  interventions 
provided  in  §  902.83,  and  may  initiate 
such  other  sanctions  available  to  HUD, 
including,  limited  denial  of 
participation,  suspension,  debarment, 
and  referral  to  the  appropriate  Federal 
government  agencies  or  offices  for  the 
imposition  of  civil  or  criminal 
sanctions. 

(b)  Referral  of  PHAs  in  Substantial 
Default  to  the  DEC.  A  PHA  that  is  not 
designated  as  troubled  but  that  has  been 
found  to  be  in  substantial  default  imder 
the  provisions  of  §902.79  shall  also  be 
referred  to  the  DEC.  The  Assistant 
Secretary  for  Public  and  Indian  Housing 
makes  the  determination  that  a  PHA  is 
in  substantial  default.  In  accordance 
with  §  902.79,  the  Assistant  Secretary 
shall  notify  the  PHA  of  the  default  and 
allow  the  PHA  an  opportunity  to  cure 
the  default.  If  the  PHA  fails  to  cure  the 
default  within  the  specified  period  time, 
the  PHA  shall  be  referred  to  the  DEC. 
The  DEC  shall  initiate  the  judicial 
appointment  of  a  receiver  or  the 
interventions  provided  in  §  902.83  as 
recommended  by  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
and  may  initiate  such  other  sanctions 
available  to  HUD,  including,  limited 
denial  of  peirticipation,  suspension, 
debarment,  and  referral  to  the 


appropriate  Federal  government 
agencies  or  offices  for  the  imposition  of 
civil  or  criminal  sanctions. 

(c)  Receivership/Possession  of  PHA  by 
HUD.  (1)  If  a  judicial  receiver  is 
appointed,  the  receiver,  in  addition  to 
the  powers  provided  by  the  court,  shall 
have  available  the  powers  provided  by 
section  6{j)(3)(C)  of  the  Act  (42  U.S.C. 
1437d(j)(3)(C)). 

(2)  If  HUD  assumes  responsibility  for 
all  or  part  of  the  PHA,  the  Secretary  of 
HUD  shall  have  available  the  powers 
provided  by  section  6(j){3)(D)  of  the  Act 
(42  U.S.C.  1437d(j)(3){D)). 

(3)  If  an  administrative  receiver  is 
appointed,  the  Secretary  may  delegate  to 
the  administrative  receiver  any  of  the 
powers  provided  to  the  Secretary  as 
described  in  paragraph  (e)(2)  of  this 
section,  in  accordance  with  section 
6(j)(3)(D). 

(4)  The  appointments  of  receivers,  the 
actions  of  receivers,  and  HUD's 
responsibilities  toward  the  receivers  are 
governed  by  the  provisions  of  section 
6(j)(3). 

(d)  To  the  extent  feasible,  while  a 
PHA  is  under  a  referral  to  the  DEC,  all 
services  to  residents  will  continue 
uninterrupted. 

§902.79    Substantial  default. 

(a)  Events  or  conditions  that 
constitute  substantial  default.  The 
following  events  or  conditions  shall 
constitute  substantial  default. 

(1)  HUD  may  determine  that  events 
have  occurred  or  that  conditions  exist 
that  constitute  a  substantial  default  if  a 
PHA  is  determined  to  be  in  violation  of 
Federal  statutes,  including  but  not 
limited  to,  the  Act,  or  in  violation  of 
regulations  implementing  such  statutory 
requirements,  whether  or  not  such 
violations  would  constitute  a  substantial 
breach  or  default  under  provisions  of 
the  relevant  ACC. 

(2)  HUD  may  determine  that  a  PHA's 
failure  to  satisfy  the  terms  of  a 
memorandum  of  agreement  entered  into 
in  accordance  with  §  902.75,  or  to  make 
reasonable  progress  to  execute  or  meet 
requirements  included  in  a 
memorandum  of  agreement,  are  events 
or  conditions  that  constitute  a 
substantial  default. 

(3)  HUD  shall  determine  that  a  PHA 
that  has  been  designated  as  troubled  and 
does  not  show  substantial  improvement, 
as  defined  in  §902. 75(g)(2),  is  in 
substantial  default. 

(4)  HUD  may  declare  a  substantial 
breach  or  default  under  the  ACC,  in 
accordance  with  its  terms  and 
conditions. 

(5)  HUD  may  determine  that  the 
events  or  conditions  constituting  a 
substantial  default  are  limited  to  a 


portion  of  a  PHA's  public  housing 
operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s). 

(b)  Notification  of  substantial  default 
and  response.  If  information  from  an 
annual  assessment  or  audit,  or  any  other 
credible  source  (including  but  not 
limited  to  the  Office  of  Fair  Housing 
Enforcement,  the  Office  of  the  Inspector 
General,  a  judicial  referral  or  a  referral 
from  a  mayor  or  other  official)  indicates 
that  there  may  exist  events  or  conditions 
constituting  a  substantial  breach  or 
default.  HUD  shall  advise  a  PHA  of  such 
information.  HUD  is  authorized  to 
protect  the  confidentiality  of  the 
soiut;e(s)  of  such  information  in 
appropriate  cases.  Before  taking  further 
action,  except  in  cases  of  apparent  fraud 
or  criminality,  and/or  in  cases  where 
emergency  conditions  exist  posing  an 
imminent  threat  to  the  life,  health,  or 
safety  of  residents,  HUD  shall  afford  the 
PHA  a  timely  opportunity  to  initiate 
corrective  action,  including  the 
remedies  and  procedures  available  to 
PHAs  designated  as  troubled  PHAs,  or 
to  demonstrate  that  the  information  is 
incorrect. 

(1)  Form  of  notification.  Upon  a 
determination  or  finding  that  events 
have  occurred  or  that  conditions  exist 
that  constitute  a  substantial  default,  the 
Assistant  Secretary  shall  provide 
wTitten  notification  of  such 
determination  or  finding  to  the  affected 
PHA.  Written  notification  shall  be 
transmitted  to  the  Executive  Director, 
the  Chairperson  of  the  Board,  and  the 
appointing  authority (ies)  of  the  Board, 
and  shall  include,  but  is  not  limited  to: 

(i)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  under  which  the  PHA  is 
determined  to  be  in  noncompliance; 

(ii)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompliance; 

(iii)  Citation  of  the  communications 
and  opportunities  to  effect  remedies 
afforded  pursuant  to  paragraph  (a)  of 
this  section;  ^ 

(iv)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  under  emergency 
conditions  as  described  in  paragraph  (a) 
of  this  section,  nor  more  than  30 
calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  accurate;  and 

(v)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (b)  of  this 
section.  HUD  will  refer  the  PHA  to  the 
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§  902.83    Interv^tlons. 

(a)  Interventions  under  this  part 
(including  an  a:  isumption  of  operating 


responsibilities)  may  be  limited  to  one 
or  more  of  a  PHA's  specific  operational 
areas  {e.g.,  maintenance,  modernization, 
occupancy,  or  financial  management)  or 
to  a  single  development  or  a  group  of 
developments.  Under  this  limited 
intervention  procedure,  HUD  could 
select,  or  participate  in  the  selection  of, 
an  AME  to  assume  management 
responsibility  for  a  specific 
development,  a  group  of  developments 
in  a  geographical  area,  or  a  specific 
operational  area,  while  permitting  the 
PHA  to  retain  responsibility  for  all 
programs,  operational  areas,  and 
developments  not  so  designated. 

(b)  Upon  determining  that  a 
substantial  default  exists  xmder  this 
part,  HUD  may  initiate  any 
interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 

(1)  Providing  technical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  AME  to  provide 
technical  assistance  or  other  services  up 
to  and  including  contract  management 
of  all  or  any  part  of  the  public  housing 
developments  administered  by  a  PHA; 

(3)  Assuming  possession  and 
operational  responsibility  for  all  or  any 
part  of  the  public  housing  administered 
by  a  PHA; 

(4)  Entering  into  agreements, 
arrangements,  and/or  contracts  for  or  on 
behalf  of  a  PHA,  or  acting  as  the  PHA, 
and  expending  or  authorizing  the 
expenditure  of  PHA  funds,  irrespective 
of  the  source  of  such  funds,  to  remedy 
the  events  or  conditions  constituting  the 
substantial  default; 

(5)  The  provision  of  intervention  and 
assistance  necessary  to  remedy 
emergency  conditions; 

(6)  After  the  solicitation  of 
competitive  proposals,  select  an 
administrative  receiver  to  manage  and 


operate  all  or  part  of  the  PHA's  housing; 
and 

(7)  Petition  for  the  appointment  of  a 
receiver  to  any  District  Court  of  the 
United  States  or  any  court  of  the  State 
in  which  real  property  of  the  PHA  is 
located. 

(c)  The  receiver  is  to  conduct  the 
affairs  of  the  PHA  in  a  manner 
consistent  with  statutory,  regulatory, 
and  contractual  obligations  of  the  PHA 
and  in  accordance  with  such  additional 
terms  and  conditions  that  the  court  may 
provide  and  with  section  6(j)(3)(C)  of 
the  Act. 

(d)  The  appointment  of  a  receiver 
pursuant  to  this  section  may  be 
terminated  upon  the  petition  of  any 
party,  when  die  court  determines  that 
all  defaults  have  been  cvued  or  the 
public  housing  agency  is  capable  again 
of  discharging  its  duties. 

(e)  HUD  may  take  the  actions 
described  in  this  part  sequentially  or 
simultaneously  in  any  combination. 


§902.85 
action. 


Resident  petitions  for  remedial 


The  total  number  of  residents  that 
petition  HUD  to  take  remedial  action 
piu-suant  to  sections  6{j)(3)(A)  (i) 
through  (iv)  of  the  Act  must  equal  at 
least  20  percent  of  the  residents,  or  the 
petition  must  be  from  an  organization  or 
organizations  of  residents  whose 
membership  must  equal  at  least  20 
percent  of  the  PHA's  residents. 

Dated:  January  5,  2000. 
Deborah  Vincent, 

General  Deputy  Secretary  for  Public  and 
Indian  Housing. 

Donald  J.  LaVoy, 

Acting  Director,  Real  Estate  Assessment 

Center. 

[FR  Doc.  00-591  Filed  1-10-00;  8:45  am] 
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Federal  home  loan  bank 

system: 

Corporate  govemance 
responsibilities  devolution; 
comments  due  by  1  -20- 
00;  published  12-21-99 
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SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
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11-3-99 

HEALTH  AND  HUMAN 
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reclamation  plan 
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Pennsylvania;  4omments 
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Privacy  Act 
comments  due 
published  12-1 
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POSTAL  RATE  COMMISSION 
Practice  and  pro;edure 
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comments 
published 

and  high- 
waste; 
age; 
I  ements: 

and 
due 
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comments 
00;  published 


Standard  Mail 
entry  mailing 
changes 
by  1-21-00; 
22-99 


RAILROAD  REllREMENT 
BOARD 

Railroad  Retiremfent  Act: 
Disability  detei  Tiination 
comments  dje  by  1-18- 
00;  publishel  11-18-99 
Disability  detei  nnination — 


destination 
;  procedure 
colnments  due 
Dublished  12- 


Reviews  for  medical 
recovery  of  annuitants; 
discontinuance; 
comments  due  by  1-18- 
00;  published  11-18-99 
Railroad  Unemployment 
Insurance  Act: 
Remuneration;  definition; 
comments  due  by  1-18- 
00;  published  11-16-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Proxy  and  information 

statements;  delivery  to 
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due  by  1-18-00;  published 

11-16-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Cape  Cod  Canal;  arrival 

notification  and  Year  2000 

(Y2K)  reporting 

requirements  for  transiting 
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00;  published  12-22-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
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20-00;  published  12-21-99 
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11-19-99 
Ay  res  Corp.;  comments  due 
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Bell  Helicopter  Textron,  Inc.; 

comments  due  by  1-18- 

00;  published  11-16-99 
Boeing;  comments  due  by 

1-18-00;  published  11-19- 

99 
Eurocopter  France; 

comments  due  by  1-18- 

00;  published  11-18-99 


General  Electric  Aircraft 
Engines;  comments  due 
by  1-18-00;  published  11- 
19-99 

McDonnell  Douglas; 
comments  due  by  1-21- 
00;  published  12-7-99 
Raytheon;  comments  due  by 
1-20-00;  published  12-6- 
99 
Airworthiness  standards: 
Special  conditions — 
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comments  due  by  1-18- 
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airspace;  comments  due  by 
1-17-00;  published  12-2-99 

Class  E  airspace;  comments 
due  by  1-18-00;  published 
12-17-99 

Commercial  space 
transportation: 

Licensed  reentry  activities; 
financial  responsibility 
requirements;  comments 
due  by  1-21-00;  published 
12-13-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Motorcycle  brake  systems; 
comments  due  by  1-18- 
00;  published  11-17-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high-consequence 
areas;  enhanced  safety 
and  environmental 
protection;  comments  due 
by  1-17-00;  published  12- 
22-99 


TREASURY  DEPARTMENT 

Customs  Service 

Customs  financial  and 
accounting  procedure: 

Endorsement  of  checks 
deposited;  comments  due 
by  1-18-00;  published  11- 
17-99 
Mechandise,  special  classes: 

Products  of  forced  or 
indentured  child  labor; 
prohibited  importation  and 
seizure;  comments  due  by 
1-18-00;  published  11-17- 
99 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 

State  income  tax 
obligations;  tax  refund 
payments  offset; 
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00;  published  12-20-99 
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Internal  Revenue  Service 

Income  taxes: 
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LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
.1999. 
Last  List  December  21,  1999. 
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Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  8 

Wednesday,  January  12,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  984 

[Docket  No.  FV99-984-3  RR] 

Walnuts  Grown  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  assessment  rate 
established  for  the  Walnut  Marketing 
Board  (Board)  for  the  1999-2000  and 
subsequent  marketing  years  from 
$0.0133  per  kemelweight  pound  to 
$0.0118  per  kemelweight  pound  of 
walnuts  handled.  The  Board  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  walnuts  grown  in  California 
(order).  Authorization  to  assess  walnut 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  marketing  year  began  August  1  and 
ends  July  31.  The  assessment  rate 
decrease  is  possible  because  the  1999- 
2000  assessable  poundage  is  expected  to 
total  252,000,000  kemelweight  pounds 
(almost  30  percent  higher  them  last 
year).  The  assessment  rate  will  remain 
in  effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  Febmary  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901,  Fax:  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984,  both  as  amended  (7 
CFR  part  984),  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
begiiming  August  1, 1999,  and  continue 
iintil  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jiu-isdiction  to      « 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Board  for  the  1999-2000  and 
subsequent  marketing  years  from 
$0.0133  per  kemelweight  poimd  to 
$0.0118  per  kemelweight  pound  of 
walnuts  handled. 

The  order  provides  authority  for  the 
Board,  with  the  approval  of  the 
Department,  to  formulate  an  aimual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  California 
walnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  "The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1998—99  and  subsequent 
marketing  years,  the  Board 
recommended,  and  the  Department 
approved,  an  assessment  rate  of  $0.0133 
per  kemelweight  pound  of  walnuts  that 
would  continue  in  effect  &x)m  marketing 
year  to  marketing  year  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  the 
Secretary. 

The  Board  met  on  September  10, 
1999,  and  unanimously  recommended 
1999-2000  expenditiures  of  $2,967,356 
and  an  assessment  rate  of  $0.0118  per 
kemelweight  pound  of  walnuts.  In 
comparison,  last  year's  budgeted 
expenditures  were  $2,620,274.  The 
assessment  rate  of  $0.0118  is  $0.0015 
lower  than  the  rate  currently  in  effect. 
The  lower  assessment  rate  was 
recommended  because  this  year's  crop 
is  estimated  by  the  California 
Agricultural  Statistics  Service  (CASS)  to 
be  the  largest  on  record  at  280,000  tons. 
The  Board  estimates  that  about 
252,000,000  kemelweight  pounds  of  the 
crop  will  be  certified  as  merchantable 
and  thus  be  subject  to  assessments.  The 
recommended  assessment  rate  should 
allow  the  Board  to  more  than  cover  its 
expected  expenses  for  1999-2000. 
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The  major  e?  penditures 
recommended  Dy  the  Board  for  the 
1999-2000  yea  ■  include  $2,413,038  for 
marketing  and  aroduction  research 
expenses,  $285 .709  for  general 
expenses,  $17?  .809  for  office  expenses, 
$59,800  for  a  production  research 
director,  and  $  !5,000  as  a  contingency. 
Budgeted  expe  ises  for  these  items  in 
1998-99  were  12,115,016  for  marketing 
and  productioi  research  expenses, 
$246,643  for  g«  neral  expenses,  $163,815 
for  office  expei  ises,  $59,800  for  a 
production  res  sarch  director,  and 
$35,000  as  a  cc  ntingency,  respectively. 

The  assessm  ;nt  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  ex]  lenses  by  expected 
merchantable  c  ertifications  of  California 
walnuts.  Wain  it  shipments  for  the  year 
are  estimated  a  t  about  252,000,000 
kernelweight  p  ounds  which  should 
provide  $2,973,600  in  assessment 
income.  Unexf  ended  funds  may  be 
used  temporar  ly  to  defray  expenses  of 
the  subsequeni  marketing  year,  but  must 
be  made  avails  jle  to  the  handlers  from 
whom  collecte  i  within  5  months  after 
the  end  of  the  ^ear  (§  984.69).  The 
assessment  rat^  i  will  continue  in  effect 
indefinitely  urless  modified, 
suspended,  or  erminated  by  the 
Secretary  upor  recommendation  and 
information  su  jmitted  by  the  Board  or 
other  available  information. 

Although  th  s  assessment  rate  is 
effective  for  ar  indefinite  period,  the 
Board  will  con  tinue  to  meet  prior  to  or 
during  each  m  irketing  year  to 
recommend  a  ludget  of  expenses  and 
consider  recor  imendations  for 
modification  c  "  the  assessment  rate.  The 
dates  and  time  j  of  Board  meetings  are 
available  from  the  Board  or  the 
Department.  B  sard  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Departme  it  will  evaluate  Board 
recommendati  ins  and  other  available 
information  to  determine  whether 
modification  c  f  the  assessment  rate  is 
needed.  Furthi  ir  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1999-2000  bui  Iget  and  those  ifor 
subsequent  m;  rketing  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Departi  lent. 

Pursuant  to  'equirements  set  forth  in 
the  Regulatorv  Flexibility  Act  (RFA),  the 
Agricultural  N  arketing  Service  (AMS) 
has  considere(  the  economic  impact  of 
this  rule  on  sn  lall  entities.  Accordingly, 
AMS  has  prep  ired  this  final  regulatory 
flexibility  ana  ysis. 

The  purposi  •  of  the  RFA  is  to  fit 
regulatory  act:  ons  to  the  scale  of 
business  subje  ct  to  such  actions  in  order 
that  small  bus  nesses  will  not  be  unduly 
or  disproporti  mately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  oriefltation  and  compatibility. 

There  are  approximately  5,000 
producers  of  walnuts  in  the  production 
area  and  approximately  48  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

During  the  1997-98  marketing  year,  as 
a  percentage,  about  33  percent  of  the 
handlers  shipped  over  2.4  million 
kernelweight  pounds  of  walnuts  and  67 
percent  of  the  handlers  shipped  under 
2.4  million  kernelweight  pounds.  Using 
an  average  f.o.b.  price  of  $2.10  per 
kernelweight  pound,  the  majority  of 
California  walnut  handlers  may  be 
classified  as  small  entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  1999-2000  and  subsequent 
marketing  years  from  $0.0133  per 
kernelweight  pound  to  $0.0118  per 
kernelweight  pound  of  walnuts.  The 
Board  unanimously  recommended 
1999-2000  expenditures  of  $2,967,356 
and  an  assessment  rate  of  $0.0118  per 
kernelweight  pound.  The  assessment 
rate  of  $0.0118  is  $0.0015  lower  than  the 
1998-99  rate.  The  quantity  of  assessable 
walnuts  for  the  1999-2000  marketing 
year  is  estimated  at  252,000,000 
kernelweight  pounds.  Thus,  the  $0.0118 
rate  should  provide  $2,973,600  in 
assessment  income  and  be  adequate  to 
cover  this  year's  expenses.  The  lower 
assessment  rate  was  recommended 
because  this  year's  crop  is  estimated  by 
the  CASS  to  be  the  largest  on  record  at 
280,000  tons. 

The  major  expenditures 
recommended  by  the  Board  for  the 
1999-2000  year  include  $2,413,038  for 
marketing  and  production  research 
expenses,  $289,709  for  general 
expenses,  $179,809  for  office  expenses, 
$59,800  for  a  production  research 
director,  and  $25,000  as  a  contingency. 
Budgeted  expenses  for  these  items  in 
1998-99  were  $2,115,016  for  marketing 
and  production  research  expenses, 
$246,643  for  general  expenses,  $163,815 
for  office  expenses,  $59,800  for  a 
production  research  director,  and 
$35,000  as  a  contingency. 

The  Board  reviewed  and  unanimously 
recommended  1999-2000  expenditiu-es 


of  $2,967,356  which  included  increases 
in  administrative  and  office  expenses 
and  research  programs.  Prior  to  arriving 
at  this  budget,  the  Board  considered 
information  ft-om  various  sources,  such 
as  the  Board's  Budget  and  Personnel 
Committee,  the  Research  Committee, 
and  the  Market  Development 
Committee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  the  relative  value  of  various 
research  projects  to  the  walnut  industry. 
The  Board  also  considered  alternative 
assessment  rates  of  $0.0120  and  $0.0123 
per  kernelweight  pound  in  case  the  crop 
and  amount  of  assessable  walnuts  are 
underestimated.  However,  the  Board 
ultimately  derived  the  rate  of  $0.0118 
per  kernelweight  pound  of  assessable 
walnuts  by  dividing  the  total 
recommended  budget  by  the 
252,000,000  kernelweight  pound 
estimate  of  assessable  walnuts  for  the 
1999-2000  marketing  year. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  current  marketing  year  indicates  that 
the  grower  price  for  the  1999-2000 
season  should  average  about  $0.65  per 
kernelweight  pound  of  walnuts. 
Therefore,  the  estimated  assessment 
revenue  for  the  1999-2000  marketing 
year  as  a  percentage  of  total  grower 
revenue  should  be  less  than  2  percent. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  Board's 
meeting  was  widely  publicized 
throughout  the  California  walnut 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations  on  all 
issues.  Like  all  Board  meetings,  the 
September  10,  1999,  meeting  was  a 
public  meeting  and  all  entities,  both 
Icirge  and  small,  were  able  to  express 
views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
walnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and    * 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  18,  1999  (64  FR 
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56131).  Copies  of  that  rule  were  also 
mailed  to  all  handlers,  Board  members, 
and  alternate  members.  The  rule  was 
also  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register.  A 
60-day  comment  period  ending 
December  17,  1999,  was  provided  to 
allow  interested  persons  to  respond  to 
the  rule.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://virww.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements,  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended 
follows: 


as 


PART  984— WALNUTS  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  984  which  was 
published  at  64  FR  56131  on  October 
18,  1999,  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  6,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc.  00-713  Filed  1-11-00:  8:45  am] 

BILUfMS  CODE  3410-02-P 


EMERGENCY  STEEL  GUARANTEE 
LOAN  BOARD 

13  CFR  Part  400 

RIN  3003-ZAOO 

Loan  Guarantee  Decision;  Availability 
of  Environmental  Information; 
Correction 

AGENCY:  Emergency  Steel  Guarantee 

Loan  Board. 

ACTION:  Interim  final  rule,  request  for 

comments. 

SUMMARY:  On  December  23,  1999  the 
Emergency  Steel  Guarantee  Loan  Board 


published  amendments  to  the 
Emergency  Steel  Guarantee  Loan  Board 
regulations.  An  error  in  drafting  one  of 
the  regulatory  changes  occurred.  This 
rule  corrects  that  error. 

DATES:  This  rule  is  effective  January  11, 
2000.  Comments  may  be  submitted  no    ' 
later  than  March  13,  2000. 

ADDRESSES:  Comments  may  be 
submitted  to:  Jay  E.  Dittus,  Executive 
Director,  Emergency  Steel  Guarantee 
Loan  Board,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 

E.  Dittus,  Executive  Director,  Emergency 
Steel  Guarantee  Loan  Board,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  (202)  219-0584. 

SUPPLEMENTARY  INFORMATION:  On 

December  23,  1999  the  Emergency  Steel 
Guarantee  Loan  Board  published 
amendments  of  the  Emergency  Steel 
Guarantee  Loan  Board  regulations. 
Three  chemges  to  the  Board's  regulations 
were  made  in  this  notice.  An  error  in 
drafting  §  400.205(a),  Application 
Process,  occvirred.  This  notice  correct 
§  400.205(a)  to  reflect  the  intent  of  the 
Board.  ^ 

in  response  to  industry  concerns  over 
the  time  frame  for  the  submission  of 
completed  applications,  the  deadline  for 
the  submission  of  applications  was 
extended  fi-om  December  30,  1999,  to 
January  31,  2000.  Currently,  §  400.205(a) 
requires  that  applications  be  provided  to 
a  delivery  service  on  or  before  January 

30,  2000,  with  "delivery  guaranteed" 
before  8:00  P.M.  on  January  30,  2000,  in 
order  to  meet  the  Board's  submission 
deadline.  The  correct  date  for 
applications  with  "delivery  guaranteed" 
should  be  before  8:00  P.M.  on  January 

31,  2000. 

Administrative  Law  Requirements    . 

Executive  Order  12866 

This  interim  final  rule  has  been 
determined  not  to  be  significant  for 
piu-poses  of  Executive  Order  12866. 

Administrative  Procedure  Act 

This  rule  is  exempt  from  the 
requirement  to  provide  prior  notice  and 
an  opportimity  for  public  comment 
pursuant  to  5  U.S.C.  553(b)(A),  as  it 
involves  a  matter  relating  to  Board 
procediues  and  practice.  Similarly, 
because  this  rule  of  procedure  does  not 
have  a  substantive  effect  on  the  public, 
it  is  not  subject  to  a  30  day  delay  in 
effective  date,  as  normally  is  required 
under  5  U.S.C.  553(d).  However,  the 
Board  is  interested  in  receiving  public 
comment  and  is,  therefore,  issuing  this 
rule  as  interim  final. 


Regulatory  Flexibility  Act 

Because  this  rule  is  not  subject  to  a 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Congressional  Review  Act 

This  rule  has  been  determined  to  be 
not  major  for  purposes  of  the 
Congressional  Review  Act,  5  U.S.C.  801 
et  Seq. 

Intergovernmental  flev/ew 

No  intergovernmental  consultations 
with  State  and  local  officials  are 
required  because  the  rule  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  or  Executive  Order  12875. 

Unfunded  Mandate  Reform  Act  of  1995 

This  rule  contains  no  Federal 
mandates,  as  that  term  is  defined  in  the 
Unfunded  Mandates  Reform  Act,  on 
state,  local  and  tribal  governments  or 
the  private  sector. 

Executive  Order  13132 

This  rule  does  not  contain  policies 
having  federalism  implications 
requiring  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12630 

This  rule  does  not  contain  policies 
that  have  takings  implications. 

List  of  Subjects  in  13  CFR  Part  400 

Loan  Programs — Steel. 

Jay  E.  Dittus, 

Executive  Director,  Emergency  Steel 
Guarantee  Loan  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Emergency  Steel 
Guarantee  Loan  Board  amends  13  CI^ 
part  400  as  follows: 

PART  400— [AMENDED] 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Pub.  L.  106-51, 113  Stat.  255 
(15  U.S.C.  1841  note). 

2.  Section  400.205  is  emiended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  400.205    Application  process. 

(a)  Application  process.  An  original 
application  and  three  copies  must  be 
received  by  the  Board  no  later  than  8 
p.m.  EST,  January  31,  2000,  in  the  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  which  have 
been  provided  to  a  delivery  service  on 
or  before  January  30,  2000,  with 
"delivery  guaranteed"  before  8  p.m.  on 
January  31,  2000,  will  be  accepted  for 


1758 


that  applicatior 
delivery  service 
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review  if  the  Anplicant  can  document 


was  provided  to  the 
with  delivery  to  the 
address  listed  ii  i  this  section  guaranteed 
prior  to  the  clos  ing  date  and  time.  A 
postmark  of  January  31,  2000,  is  not 
sufficient  to  me  3t  this  deadline  as  the 
application  mu  it  be  received  by  the 
required  date  ai  id  time.  Applications 
will  not  be  acce  Dted  via  facsimile 
machine  transniission  or  electronic 

mail. 

*        *        * 

[FR  Doc.  00-699  tiled  1-11-00:  8:45  am) 

BILUNG  CODE  1310^  'P-M 


EMERGENCY 
GUARANTEED 


CilL 


13  CFR  Part  500 
RIN  3003-ZAOO 

Loan  Guarante^ 
of  Environmenial 
Correction 


AGENCY:  Emergi  sncy 
Guaranteed  Loc  n 
ACTION:  Interim 
comments. 


SUMMARY:  On 

Emergency  Oil 
Loan  Board 
the  Emergency 
Loan  Board  re; 
drafting  one  of 
occurred.  This 
DATES:  This  ru 
2000.  Commenls 
later  than  Marc  i 


pul  1 


gila 


1; 


ADDRESSES: 

submitted  to 
Director 
Guaranteed 
Department  of 
D.C.  20230. 


Lo<n 


FOR  FURTHER 

Chales  E.Hall, 
Emergency  Oil 
Loan  Board,  U. 
Commerce, 
(202) 219-0584 
SUPPLEMENTAR> 
December  23, 
and  Gas 
published 
Emergency  Oil 
Loan  Board  re] 
to  the  Board's 
this  notice.  An 
§  500.205(a) 
occurred.  This 
§  500.205(a)  to 
Board. 

In  response 
the  time  frame 


AND  GAS 
LOAN  BOARD 


Decision;  Availability 
Information; 


Oil  and  Gas 
Board, 
final  rule,  request  for 


DBcember  23, 1999  to 
md  Gas  Guaranteed 
ished  amendments  to 
'Ji\  and  Gas  Guaranteed 

ations.  An  error  in 
he  regulatory  changes 
ule  corrects  that  error, 
is  effective  January  11, 
may  be  submitted  no 
13,  2000. 
CoJnments  may  be 
E  cecutive  Charles  E.  Hall 
Emerj  ency  Oil  and  Gas 
Board,  U.S. 
ommerce,  Washington, 


IN  ORMATION  CONTACT: 

executive  Director, 
md  Gas  Guaranteed 
Department  of 
on,  D.C.  20230, 


Wa  jhingtc 


INFORMATION:  On 
1J999  the  Emergency  Oil 
Guarai  iteed  Loan  Board 
amei  idments  to  the 

and  Gas  Guaranteed 
g  Illations.  Three  changes 
I  egulations  were  made  in 
error  in  drafting 
A  jplication  Process, 
notice  corrects 
reflect  the  intent  of  the 


t3 


industry  concerns  over 
or  the  submission  of 


completed  applications,  the  deadline  for 
the  submission  of  applications  was 
extended  from  December  30,  1999,  to 
January  31,  2000.  Currently,  §  500.205(a) 
requires  that  applications  be  provided  to 
a  delivery  service  on  or  before  January 

30,  2000,  with  "delivery  guaranteed" 
before  8:00  P.M.  on  January  30,  2000,  in 
order  to  meet  the  Board's  submission 
deadline.  The  correct  date  for 
applications  with  "delivery  guaranteed" 
should  be  before  8:00  P.M.  on  January 

31,  2000. 

Administrative  Law  Requirements 

Executive  Order  12866 

This  interim  final  rule  has  been 
determined  not  to  be  a  significant  for 
purposes  of  Executive  Order  12866. 

Administrative  Procedure  Act 

This  rule  is  exempt  from  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553{b)(A),  as  it 
involves  a  matter  relating  to  Board 
procedures  and  practice.  Simileirly, 
bpcause  this  rule  of  procedure  does  not 
have  a  substantive  effect  on  the  public, 
it  is  not  subject  to  a  30  day  delay  in 
effective  date,  as  normally  is  required 
under  5  U.S.C.  553(d).  However,  the 
Board  is  interested  in  receiving  public 
comment  and  is,  therefore,  issuing  this 
rule  as  interim  final. 

Regulatory  Flexibility  Act 

Because  this  rule  is  not  subject  to  a 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Congressional  Review  Act 

This  rule  has  been  determined  to  be 
not  major  for  purposes  of  the 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq. 

Intergovernmental  Review 

No  intergovernmental  consultations 
with  State  and  local  officials  are 
required  because  the  rule  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  or  Executive  Order  12875. 

Unfunded  Mandate  Reform  Act  of  1995 

This  rule  contains  to  Federal 
mandates,  as  that  term  is  defined  in  the 
Unfunded  Mandates  Reform  Act,  on 
State,  local  and  tribal  governments  or 
the  private  sector. 

Executive  Order  13132 

This  rule  does  not  contain  policies 
having  federalism  implications 


requiring  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12630 

This  rule  does  not  contain  policies 
that  have  takings  implications. 

List  of  Subjects  in  13  CFR  Part  500 

Loan  Programs — Oil  and  Gas. 

Charles  E.  Hall, 

Executive  Director,  Emergency  Oil  and  Gas 
Guaranteed  Loan  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Emergency  Oil  and  Gas 
Guaranteed  Loan  Boeird  amends  13  CFR 
part  500  as  follows: 

PART  500— {AMENDED] 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  Pub.  L.  10&-51,  113  Stat.  255 
(15  U.S.C.  1841  note). 

2.  Section  500.205  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  500.205    Application  process. 

(a)  Application  Process.  An  original 
application  and  three  copies  must  be 
received  by  the  Board  no  later  than  8 
p.m.  EST,  January  31,  2000,  in  the  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  which  have 
been  provided  to  a  delivery  service  on 
or  before  January  30,  2000,  with 
"delivery  guaranteed"  before  8  p.m.  on 
January  31,  2000,  will  be  accepted  for 
review  if  the  Applicant  can  document 
that  the  application  was  provided  to  the 
delivery  service  with  delivery  to  the 
address  listed  in  this  section  guaranteed 
prior  to  the  closing  date  and  time.  A 
postmark  of  January  31,  2000,  is  not 
sufficient  to  meet  this  deadline  as  the 
application  must  be  received  by  the 
required  date  and  time.  Applications 
will  not  be  accepted  via  facsimile 
machine  transmission  or  electronic 
mail. 
***** 

[FR  Doc.  00-700  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  1310-FP-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE158,  Special  Condition  23- 
101 -SO] 

Special  Conditions;  Ayres  Corporation 
Model  LM-200  Loadmaster;  Protection 
of  Systems  for  High  Intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
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ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Ayres  Corporation,  One  AjTes 
Way,  Post  Office  Box  3090,  Albany. 
Georgia  31706-3090.  for  a  Type 
Certificate  for  the  AjTes  Corporation 
Model  LM-200  Loadmaster  airplane. 
This  airplane  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  £ind  unusual  design 
features  include  the  installation  of 
electronic  flight  instrument  system 
(EFIS)  displays  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 

DATES:  The  effective  date  of  these 
special  conditions  is  December  23, 
1999.  Comments  must  be  received  on  or 
before  February  11,  2000. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE158.  Room  506,  901 
Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE158.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4123,  or  Les  Taylor, 
Aerospace  Engineer,  at  the  same 
address,  telephone  (816)  329-^134. 

SUPPLEMENTARY  INFORMATION:  Th^FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 


Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  conmients.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE158."  The  postcard  will 
be  date  stamped  and  retm-ned  to  the 
commenter. 

Background 

On  May  6, 1996.  Ayres  Corporation 
made  an  application  to  the  FAA  for  a 
Type  Certificate  for  their  new  Ayres 
Corporation  Model  LM-200  Loadmaster 
airplane  with  re-application  made  on 
March  12,  1999.  The  Ayres  Corporation 
Model  LM-200  commuter  category 
airplane  has  a  twin  turbine  LHTEC 
CTP800-4T  powerplant  with  a 
maximum  takeoff  weight  of  19,000 
pounds.  The  airplane  incorporates  a 
novel  or  unusual  design  feature,  such  as 
digital  avionics  consisting  of  an  EFIS, 
that  is  vulnerable  to  HIRF  external  to 
the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §  21.17,  Ayres  Corporation  must 
show  that  the  Ayres  Corporation  Model 
LM-200  Loadmaster  aircraft  meets  the 
applicable  provisions  of  Part  23  as 
amended  by  Amendment  23-1  through 
23-53;  Part  34  effective  September  10, 
1990,  as  amended  by  tne  amendment  in 
effect  on  the  date  of  certification;  Part  36 
effective  December  1,  1969,  as  amended 
by  the  amendment  in  effect  on  the  date 
of  certification;  The  Noise  Control  Act 
of  1972;  exemptions,  if  any;  other 
special  conditions  applicable  to  this 
airplane;  and  the  special  conditions 
adopted  by  this  nUemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  (i.e., 
14  CFR  part  23)  do  not  contain  adequate 


or  appropriate  safety  standards  because 
of  a  novel  or  unusual  design  feature  of 
an  airplane,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16.  Special  conditions,  as 
appropriate,  are  normally  issued  in 
accordance  with  §  11.49,  as  required  by 
§§  11.28  and  11.29(b),  and  become  a 
part  of  the  type  certification  basis  in 
accordance  with  §21.1 7(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Ayres  Corporation  Model  LM- 
200  Loadmaster  will  incorporate  certain 
novel  and  unusual  design  features  into 
an  airplane  for  which  the  airworthiness 
standards  do  not  contain  adequate  or 
appropriate  safety  standards  for 
protection  from  the  effects  of  HIRF. 
These  features  include  EFIS,  which  are 
susceptible  to  the  HIRF  environment, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  appUcation  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
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(2)  The  applic  int  may  demonstrate  by 
a  system  test  am  I  analysis  that  the 
electrical  and  el  jctronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  thre  at  of  100  volts  per 
meter,  peak  elec  trical  field  strength, 
from  10  kHz  to    8  GHz.  When  using  this 


test  to  show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failiu'e  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special" 
conditions  are  applicable  to  the  Ajnes 
Corporation  Model  LM-200  Loadmaster 
airplane.  Should  Ayres  Corporation 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  featiue,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 


because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportimities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  part  21,  §§  21.16  and  21.17; 
and  14  CFR  part  11.  §§  11.28  and  11.49. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  typa 
certification  basis  for  the  Ayres 
Corporation  Model  200  Loadmaster 
airplane. 

1 .  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on 
December  23, 1999. 
Marvin  Nuss,  > 

Acting  Manager.  Smail  Airplane  Directorate 
Aircraft  Certification  Service. 
[FR  Doc.  00-690  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-126-AD;  Amendment 
39-1 1500;  AD  2000-01-03] 

RIN  2120-AA64 

Airworttiiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires  a 
measurement  of  the  extension  of  the 
piston  in  the  retract  actuator  of  the  main 
landing  gear  (MLG);  and  corrective 
action,  if  necessary.  This  amendment 
also  requires  repetitive  replacement  of 
the  retract  actuator  with  a  repaired 
retract  actuator,  or  repetitive 
replacement  of  the  piston  in  the  retract 
actuator  writh  a  new  piston.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  piston  in 
the  retract  actuator  of  the  MLG,  and 
reduced  structural  integrity  of  the  MLG. 
DATES:  Effective  February  16,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
16,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviadon 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
to  include  an  airworthiness  directive 
(AD)  that  is  applicable  to  certain  Saab 
Model  SAAB  2000  series  airplanes  was 


published  in  the  Federal  Register  on 

November  15.  1999  (64  FR  61801).  That 
action  proposed  to  require  a 
measurement  of  the  extension  of  the 
piston  in  the  retract  actuator  of  the  main 
landing  gear  (MLG);  and  corrective 
action,  if  necessary.  That  action  also 
proposed  to  require  repetitive 
replacement  of  the  retract  actuator  with 
a  repaired  retract  actuator,  or  repetitive 
replacement  of  the  piston  in  the  retract 
actuator  with  a  new  piston. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  coiisidered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  measurement,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu'es,  the  cost  impact  of  the 
measurement  rrequired  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $180, 
or  $60  per  airplane. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  to  the 
operators  at  no  cost  by  the 
manufactxu-er.  Based  on  these  figures, 
the  cost  impact  of  the  replacement 
required  by  this  AD  on  the  U.S. 
operators  is  estimated  to  be  $900,  or 
$300  per  airplane,  per  replacement. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

Therefore,  it  is  determined  that  this 
final  rule  does  not  have  federalism 
implications  under  Executive  Order 
13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-03  Saab  Aircraft  AB:  Amendment 
39-11500.  Docket  99-NM-126-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numt)ers  004  through  063 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


1762 


Feleral  Register /Vol.  65,  No.  8  /  Wednesday,  January  12.  2000 /Rules  and  Regulations 


Compliance:  Rei 
accomplished  pre' 

To  prevent  fatig' 
the  retract  actuate 
(MLG)  and  reducep 
MLG,  accomplish 


pi  St 
ML  3 


Inspection 

(a)  Within  3  day ! 
this  AD,  perform  a 
extension  of  the 
actuator  of  the 
Service  Bulletin 
dated  March  16. 
1,  dated  March  16 
dated  March  1999 
piston  is  less  than 
millimeters),  prior 
the  action  requirec 
or  (b)(2)  of  this  At 

Replacement 

(b)  Prior  to  the 
flight  cycles,  or  w 
effective  date  of 
later,  accomplish 
in  either  paragra 
in  accordance  wit 
2000-A32-052, 
1999,  including  A 
16. 1999,  and 
1999.  Thereafter 
by  either  paragraph 
at  intervals  not  to 

(1)  Replace  the 
repaired  retract 

(2)  Replace  the 
actuator  with  a  nefv 


after  the  effective  date  of 

measurement  of  the 

on  (ramrod)  in  the  retract 

in  accordance  with  Saab 

2*00-A32-052,  Revision  01, 

1$99,  including  Attachment 

1999,  and  Attachment  2. 

If  the  extension  of  the 

0.59  inches  (15 

to  further  flight,  perform 

by  either  paragraph  (b)(1) 


apcumulation  of  5.000  total 
in  2  months  after  the 
■  tUs  AD.  whichever  occurs 
le  requirement  specified 
jp^  (b)(1)  or  (b)(2)  of  this  AD 

Saab  Service  Bulletin 
Revision  01.  dated  March  16, 
tachment  1 ,  dated  March 
Atta  :hment  2,  dated  March 
I  epeat  the  action  required 
(b)(1)  or  (b)(2)  of  this  AD 
xceed  5.000  flight  cycles. 
I  etract  actuator  with  a 
ac  uator. 


!  eff(  ct 


n  ber  I 


Spares 

(c)  As  of  the 
person  shall  insta 
actuator,  part  nu 
through  AIR8648^ 
been  repaired  in 
Service  Bulletin 
dated  March  16,  lp99 
1,  dated  March  16 
dated  March  1999 


Alteraative  Metht  ds 


(d)  An  alternati 
adjustment  of  the 
provides  an  acce 
used  if  approved 
International 
Transport  Airpl 
shall  submit  their 
appropriate  FAA 
Inspector,  who  m 
send  it  to  the 
ANM-116. 


Note  2 

existence  of  apprc 
compliance  with 
obtained  from 
ANM-116, 


ighl 


Special  Flight  Pei  mils 

(e)  Special  fl 
accordance  with 
of  the  Federal  Av|at 
21.197  and  21.1 
a  location  where 
can  be  accomplis 


I9n) 
h 


uired  as  indicated,  unless 
iously. 

e  failure  of  the  piston  in 
of  the  main  landing  gear 
structural  integrity  of  the 
he  following: 


iston  in  the  retract 
piston. 


ive  date  of  this  AD,  no 
on  any  airplane,  a  retract 
(P/N)  AIR86482-1 
nclusive,  unless  it  has 
a  xordance  with  Saab 
2POO-A32-052,  Revision  01. 
9,  including  Attachment 
1999,  and  Attachment  2. 


of  Compliance 

e  method  of  compliance  or 
compliance  time  that 
p  able  level  of  safety  may  be 
1  y  the  Manager, 
Brarch,  ANM-116,  FAA, 
an  B  Directorate.  Operators 
requests  through  an 
'rincipal  Maintenance 
y  add  comments  and  then 
Marfeger,  International  Branch, 


Informa  ion  concerning  the 

ved  alternative  methods  of 
his  AD,  if  any,  may  be 
the  International  Branch, 


permits  may  be  issued  in 
;  eclions  21.197  and  21.199 
ion  Regulations  (14  CFR 
to  operate  the  airplane  to 
e  requirements  of  this  AD 
ed. 


Incoqioration  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  2000-A32-052, 
Revision  01,  dated  March  16,  1999,  including 
Attachment  1.  dated  March  16.  1999,  and 
Attachment  2,  dated  March  1999,  which 
includes  the  following  list  of  effective  pages: 


Page 
num- 
ber 


Revision  level 
shown  on  page 


1-10 
1-3  .. 
1-5  .. 


01— Attachment  1 
1— Attachment  2 
2  


Date  shown  on 
page 


March  16,  1999. 
March  16,  1999. 
March  1999. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-138,  dated  March  16,  1999. 

(g)  This  amendment  becomes  effective  on 
February  16,  2000. 

Issued  in  Renton,  Washington,  on  January 
4,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-502  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  99-NM-244-AD;  Amendment 
39-11501;  AD  2000-01-04] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Saab  Model  SAAB  2000 
series  airplanes,  that  requires  a  one-time 
general  visual  inspection  to  verify  the 
proper  orientation  of  the  aft  exterior 
light;  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  improper 
illumination  of  the  ground  under  the 


service  door  due  to  incorrect  installation 
of  the  aft  exterior  light,  which  could 
result  in  injiu7  to  the  passengers  or 
crew  members  during  an  emergency 
evacuation. 

DATES:  Effective  February  16,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
16.  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
,  that  is  applicable  to  all  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
November  15, 1999  (64  FR  61794).  That 
action  proposed  to  require  a  one-time 
general  visual  inspection  to  verify  the 
proper  orientation  of  the  aft  exterior 
light;  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  £unendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 

determination  of  the  cost  to  the  public. 

t. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  curplane  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $180,  or  $60  per  airplane. 

The  cost  impact  figvue  discussed 
above  is  based  on  assumptions  that  no 
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operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  eveduation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-04  Saab  Aircraft  AB:  Amendment 
39-11501.  Docket  99-NM-244-AD. 

Applicability:  All  Model  SAAB  2000  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  illumination  of  the 
ground  under  the  service  door  due  to 
incorrect  installation  of  the  aft  exterior  light, 
which  could  result  in  injury  to  the 
passengers  or  crew  members  during  an 
emergency  evacuation,  accomplish  the 
following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  general  visual 
inspection  of  the  aft  exterior  light  to  verify 
proper  orientation,  in  accordance  with  Saab 
Service  Bulletin  2000-33-016,  dated  April 
21,  1999. 

(1)  If  the  aft  exterior  light  is  correctly 
installed,  as  specified  in'the  service  bulletin, 
reinstall  the  lens  in  accordance  with  the 
service  bulletin. 

(2)  If  the  aft  exterior  light  is  incorrectly 
installed,  as  specified  in  the  service  bulletin, 
prior  to  further  flight,  correct  the  orientation 
of  the  aft  exterior  light  in  accordance  with 
the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  2000-33-016, 


dated  April  21, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support,  S-581.88, 
Linkping,  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  No.  1- 
140,  dated  April  21,  1999.  / 

(e)  This  amendment  becomes  effective  on 
February  16.  2000. 

Issued  in  Renton,  Washington,  on  January 
4,  2000.  ' 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-501  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-177-AD;  Amendment 
39-11505;  AD  2000-01-08] 

RIN  2120-AA64 

Airworttilness  Directives;  British 
Aerospace  BAe  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace  BAe 
Model  ATP  airplanes,  that  requires  a 
one-time  inspection  of  the  orientation  of 
certain  bolts  of  the  rudder  standby 
control  system  (SCS),  and  reinstallation 
of  the  bolts,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  uncommanded  engagement  of 
the  rudder  SCS,  which  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Effective  February  16,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
16.  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
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20171.  This  inijnnation  may  be 
examined  at  th^ ;  Federal  Aviation 
Administratior  (FAA),  Transport 
Airplane  Direcl  orate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Registe  •.  800  North  Capitol 
Street.  NW.,  sute  700,  Washington,  DC. 
FOR  FURTHER  INI  ORMATK)N  CONTACT: 
Norman  B.  Mar  :enson,  Manager, 
International  B:  anch,  ANM-116,  FAA, 
Transport  Airp  ane  Directorate,  1601 
Lind  Avenue.  S  W.,  Renton,  Washington 
98055-4056;  te  ephone  (425) 227-2110; 
fax  (425)  227-1 149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Reguliitions  (14  CFR  part  39)  to 
include  an  airw  orthiness  directive  (AD) 
that  is  applicab  e  to  all  British 
Aerospace  BAelModel  ATP  airplanes 
was  published  i  n  the  Federal  Register 
on  November  8  1999  (64  FR  60748). 
That  action  pro  )osed  to  require  a  one- 
time inspection  of  the  orientation  of 
certain  bolts  of  he  rudder  standby 
control  system  SCS),  and  reinstallation 
of  the  bolts,  if  n  scessary. 

Comments 


Interested 
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maiung  of  this 
comments  were 
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the  cost  to  the  public. 


Conclusion 

The  FAA  has 
safety  and  the 
adoption  of  the 


determined  that  air 
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Cost  Impact 

The  FAA 
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Regulatory  Impact 

The  regulati 
not  have  a  substantial 
the  States,  on 
the  national  Go^lernment 
or  on  the  distribiit 
responsibilities 
levels  of 
determined  that 
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ake  approximately  3 
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is  $60  per  work  hour, 
igures,  the  cost  impact 
.  operators  is  estimated 
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ion  of  power  and 
unong  the  various 
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this  final  rule  does  not 


have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  T 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-08  British  Aerospace  Regional 
Aircraft  [Formerly  )etstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
11505.  Docket  99-NM-177-AD. 
Applicability:  All  BAe  Model  ATP 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiiied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  uncommanded  engagement  of 
the  rudder  standby  control  system  (SCS), 
accomplish  the  following:   - 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  perform  a  one-time  general  visual 
inspection  of  the  orientation  of  the  bolts  in 
the  rudder  SCS,  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-27-86, 
dated  May  15,  1999.  If  any  bolt  is  incorrectly 
installed,  as  specified  by  Figure  1  of  the 
service  bulletin,  prior  to  further  flight, 
remove  and  reinstall  the  bolt  in  accordance 
with  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
usedvif  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branchy 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Service  Bulletin 
ATP-27-86,  dated  May  15,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support,  13850  Mclearen  Road,  Herndon, 
Virginia  20171.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-05-99. 

(e)  This  amendment  becomes  effective  on 
February  16,  2000. 
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Issued  in  Renton,  Washington,  on  January 
4,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  00-500  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4910-13-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-357-AD;  Amendment 
39-11504;  AD  2000-01-07] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviatior 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
DHC-8-100,  -200,  and  -300  series 
airplanes.  This  action  requires  the 
removal  and  testing  of  sections  of 
bonded  skin  from  the  upper  and  lower 
skin  panels  of  the  horizontal  stabilizer, 
repair  of  those  areas,  and  follow-on 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  reduced  strength  capability  and 
consequent  failure  of  the  horizontal 
stabilizer,  which  could  result  in  loss  of 
controllability  of  the  airplane. 
DATES:  Effective  January  27,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
2000. 

Comments  for  inclusion  in  the  Rides 
Docket  must  be  received  on  or  before 
February  11,2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9»-NM- 
357-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boidevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain 
Bombardier  Model  DHC-8-100.  -200, 
and  -300  series  airplanes.  TCCA  advises 
that  it  received  results  of  previous 
inspections  to  detect  disbonding  of  the 
upper  and  lower  skin  panels  of  the 
horizontal  stabilizer.  Results  of  these 
inspections  indicate  that  certain 
doublers  and  stringers  were  disbonded 
from  their  skin  panels.  The  subject 
doublers  and  stringers  are  installed  on 
the  upper  and  lower  skin  panels  of  the 
horizontal  stabilizer  at  stations  Yh6.15- 
139.00  between  the  front  spar  and  rear 
spar.  The  cause  of  such  disbonding  has 
been  attributed  to  an  improper  bonding 
process  of  the  skin  panels  of  the 
doublers  and  stringers  during 
manufacturing.  This  condition,  if  not 
corrected,  could  result  in  reduced 
strength  capability  and  consequent 
failure  of  horizontal  stabilizer,  which 
could  further  result  in  loss  of 
controllability  of  the  airplane. 

TCCA  has  recommended  further 
testing  on  sample  coupons  of  the 
sections  of  skin  panels  to  determine  the 
bonding  integrity  of  the  skin  panels.  A 
destructive  peel  test  would  be 
conducted  on  the  removed  sections  of 
bonded  skin  (test  coupons)  by  the 
manufactiu^r.  This  type  of  testing 
would  determine  how  much  force  is 
necessary  in  order  to  separate  the 
bonded  layers  of  the  skin  panel. 

Explanation  of  Relevant  Service 
Information 

The  manufactiu^r  has  issued 
Bombardier  Service  Bulletin  S.B.  8-55- 
24,  dated  February  26.  1998.  which 
describes  procedures  for  replacement  of 
the  horizontal  stabilizer  with  a  new 
horizontal  stabilizer. 

Accomplishment  of  the  test  on  the 
sample  coupons  and,  if  necessary. 


accomplishment  of  the  actions  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  imsafe 
condition.  TCCA  approved  this  service 
bulletin  and  issued  Canadian 
airworthiness  directive  CF-99-15R1, 
dated  December  6,  1999,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

Related  Rulemaking 

On  November  16,  1998,  the  FAA 
issued  AD  98-24-18,  amendment  39- 
10903  (63  FR  64609,  November  23, 
1998),  applicable  to  certain  Bombardier 
Model  DHC-8-100  and  -300  series 
airplanes  equipped  with  Canadian 
Aviation  Products  (CAP)  horizontal 
stabiUzers  having  serial  numbers  003 
through  214,  that  requires  repetitive 
ultrasonic  inspections  to  detect 
disbonding  of  the  upper  and  lower  skin 
panels  of  the  horizontal  stabilizer,  and 
repair,  if  necessary.  Beised  on  the 
information  provided  by  TCCA.  the 
FAA  has  determined  that  an  additional 
disbonding  test  of  the  skin  panels  is 
needed  on  airplanes  equipped  with  CAP 
horizontal  stabilizers  having  serial 
numbers  003  through  050.  the  repetitive 
ultrasonic  inspections  required  by  AD 
98-24-18  may  not  be  adequate  to  detect 
disbonding  of  the  upper  and  lower  skin 
panels  of  the  horizontal  stabilizer,  and, 
therefore,  may  not  be  providing  an 
adequate  level  of  safety  for  the  transport 
airplane  fleet.  This  AD  affects  the 
requirements  of  that  AD.  For  certain 
airplanes,  the  corrective  actions  of  this 
AD  eliminate  the  need  for  the  repetitive 
inspections  required  by  AD  98-24-18. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appficable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  ha,§  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  strength  capability  of 
the  horizontal  stabilizer  and  consequent 
failure  of  the  horizontal  stabilizer. 
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Docket  Number  9^NM-357-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  ft'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-07  Bombardier,  INC.  (Formerly  de 
Haviiland,  Inc.):  Amendment  39-11504. 
Docket  99-NM-357-AD. 

Applicability:  Model  DHC-8-100,  -200, 
and  -300  series  airplanes,  certificated  in  any 
category;  equipped  with  Canadian  Aviation 
Products  (CAP)  horizontal  stabilizers  having 
serial  numbers  CAP  003  through  CAP  050 
inclusive. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  strength  capability  of 
the  horizontal  stabilizer  and  consequent 
failure  of  the  horizontal  stabilizer,  which 
could  result  in  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 

Removal  of  Skin  Sections 

(a)  Within  2  months  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 

(1)  Remove  sections  of  bonded  skin  (test 
coupons)  from  the  upper  panel  P/N 
85510026,  and  the  lower  skin  panel  P/N 
85510025,  of  the  horizontal  stabilizer  port 
and  starboard  side,  at  stations  Yh77.50-90.90 
between  stringer  number  6  and  the  rear  spar, 
in  accordance  with  a  method  approved  by 
the  Manager.  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft  Certification 
Office  (ACO):  and 

(2)  Mark  and  send  for  testing  the  removed 
sections  of  bonded  skin  to  the  attention  of  M. 
Elliott  X3177  or  M.  Clark  X3092.  Bombardier 
Aerospace  Mailroom  (A.O.G.),  123  Garratt 
Boulevard,  Downsview,  Ontario,  Canada, 
M3K-lY5;and 

(3)  Repair  the  areas  where  the  sections  of 
bonded  skin  were  removed,  in  accordance 
with  a  method  approved  by  the  Manager, 
FAA,  Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office  (ACO). 
After  the  repair,  the  airplane  may  be  returned 
to  service  while  awaiting  test  results. 

Note  2:  The  Manager.  FAA,  Engine  and 
Propeller  Directorate.  New  York  ACO,  has 
approved  Bombardier  Repair  Drawing  RD8- 
55-669,  Issue  3,  dated  March  17,  1999,  as  an 
acceptable  method  for  accomplishing  the 
actions  required  by  paragraph  (a)  of  this  AD. 
Operators  should  note  that  the  repair 
drawing  recommends  a  one-time  ultrasonic 
inspection  to  detect  disbonding  on  the 
stringers  and  doublers  of  the  horizontal 
stabilizer.  However,  the  approved  method  of 
compliance  does  not  require  the  ultrasonic 
inspection. 

Corrective  Actions 

(b)  Within  30  days  following  the  removal 
of  the  sections  of  bonded  skin  (test  coupons) 
from  the  upper  and  lower  skin  panels  of  the 
horizontal  stabilizer,  determine  the  test 
results  and  accomplish  paragraph  (b)(1)  or 
(b)(2)  of  this  AD,  as.applicable. 

(1)  For  airplanes  on  which  all  sections  of 
bonded  skin  (test  coupons)  pass  the  test 
required  by  this  AD,  no  further  action  is 
required  by  this  AD. 
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(2)  For  airplanes  on  which  any  section  of 
bonded  skin  (test  coupon)  fails  the  test,  prior 
to  further  flight,  either  replace  the  horizontal 
stabilizer  with  a  new  horizontal  stabilizer  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  8-55-24,  dated  February  26,  1998.  or 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  New  York  AGO. 

(c)  Model  DHC-8-100,  -200,  and  -300 
series  airplanes,  equipped  with  Canadian 
Aviation  Products  (CAP)  horizontal 
stabilizers  having  serial  numbers  CAP  003 
through  CAP  050  inclusive:  Passing  the  test 
on  all  sections  of  bonded  skin  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  AD  98-24-18, 
amendment  39-10903.  Accomplishment  of 
either  the  replacement  or  an  approved  repair, 
as  required  by  paragraph  (b)(2)  of  this  AD.  on 
any  airplane  on  which  any  section  of  bonded 
skin  fails  the  test  also  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  AD  98-24-18.  amendment  39-10903. 

Note  3:  Following  accomplishment  of  the 
requirements  of  this  AD,  the  horizontal 
stabilizer  remains  subject  to  the  normal 
bonding  integrity  inspection  program,  which 
is  performed  in  accordance  with  de 
Havilland  Product  Support  Manual  (PSM)  1- 
8-7. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraphs  (a)(1) 
and  (a)(3)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Bombardier  Service 
Bulletin  S.B.  8-55-24,  dated  February  26, 
1998,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 


Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-99- 
15R1,  dated  December  6. 1999. 

(g)  This  amendment  becomes  effective  on 
January  27,  2000. 

Issued  in  Renton,  Washington,  on  January 
4.  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-499  Filed  1-11-00;  8:45.aml 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-61-AD;  Amendment  39- 
11508;  AD  2000-01-10] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Model  PC-7  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  98-08-07, 
which  currently  requires  replacing  the 
rudder  and  elevator  pivot  arms  with 
parts  of  improved  design  on  certain 
Pilatus  Aircraft  Ltd.  (Pilatus)  Model  PC- 
7  airplanes.  This  AD  requires  replacing 
the  rudder  and  elevator  pivot  arms  with 
parts  that  have  been  improved  since 
issuance  of  AD  98-08-07.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failiue 
of  the  elevator  and  rudder  caused  by 
fatigue  cracking  of  the  pivot  arms, 
which  could  result  in  reduced  airplane 
controllability  and  possible  loss  of 
control  of  the  airplane. 
DATES:  Effective  March  3,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3, 
2000. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  65  09;  facsimile: 
+41  41  610  33  51.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Coiuisel, 
Attention:  Rules  Docket  No.  99-CE-61- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  FAA, 
901  Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  eunend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Pilatus  PC-7  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  September  28,  1999  (64  FR 
52260).  The  NPRM  proposed  to 
supersede  AD  98-08-07,  Amendment 
39-10456  (63  FR  17323,  April  9,  1998). 
AD  98-08-07  currently  requires 
replacing  the  rudder  and  elevator  pivot 
arms  with  parts  of  improved  design. 

Accomplishment  of  AD  98-08-07  was 
required  in  accordance  with  Pilatus 
Service  Bulletin  No.  PC7-55-001, 
Revision  No.  1.  dated  Jime  20,  1995. 

AD  98-08-07  was  the  result  of  reports 
of  cracks  in  the  elevator  and  rudder  trim 
tab  pivot  arms  on  the  above-referenced 
airplanes.  ^ 

The  NPRM  proposed  to  require 
replacing  the  rudder  and  elevator  pivot 
arms  with  parts  that  have  been 
improved  since  issuance  of  AD  98-08- 
07. 

Accomplishment  of  the  proposed 
action  as  specified  in  the  NPRM  would 
bfe  required  in  accordance  with  Pilatus 
Service  Bulletin  No.  55-003,  dated  July 
7,  1999. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 
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Cost  Impact 

TheFAA 
the  U.S.  registi  y 
AD.  that  it  wi  ' 
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impa  :t 


Regulatory  Im  >act 


tie 


"  goveri  iment 
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not  have  a  subftant 
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Executive  Ord^r 

For  the 
certify  that  this 
"significant  re; 
Executive  Ord^r 
"significant  ru 
Regulatory  Pol 
FR  11034,  Febijuary 
will  not  have  a 
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substantial  nur  iber 
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Flexibility  Act. 
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among  the  various 

Therefore,  it  is 
this  final  rule  does  not 
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s  discussed  above,  I 
action  (1)  is  not  a 
atory  action"  under 
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26,  1979):  and  (3) 
significant  economic 
or  negative,  on  a 
of  small  entities 
of  the  Regulatory 
A  copy  of  the  final 
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evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.1,  44701. 

§39.13    [Amended} 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
98-08-07,  Amendment  39-10456,  and 
by  adding  a  new  AD  to  read  as  follows: 

2000-01-10  Pilatus  Aircraft  Ltd.: 

Amendment  39-11508;  Docket  No.  99- 
CE-€1-AD;  Supersedes  AD  98-08-07, 
Amendment  39-10456. 
Applicability:  Model  PC-7  airplanes,  all 
manufacturer  serial  numbers  (MSN)  up  to 


Designation 


Previous  part  number  installed  per  AD  9&-08- 
07 


Pivot  amn,  inner  dievator 
Pivot  arm,  outer  ( levator 
Pivot  arm,  upper  udder 
Pivot  arm,  lower  i  udder 


113.50.07.108 
113.50.07.109 
113.40.07.084 
113.40.07.083 


ef  ect 


ev  ator 


cf 


fligtt 


.19  1} 


(b)  As  of  the 
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airplanes,  an  e 
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in  paragraph  (a 

(c)  Special 
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approved  in  acco 
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methods  of  com 
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on  Regulations  (14  CFR 

to  operate  the  airplane  to 

he  requirements  of  this  AD 


ve  method  of  compliance  or 
compliance  times  that 
alent  level  of  safety  may  be 
Manager,  Small  Airplane 
Ilocust.  Room  301.  Kansas 


FjlA 
::or  i 


shall  be  forwarded  through 
Maintenance  Inspector, 
ments  and  then  send  it  to 

Airplane  Directorate. 
Tiethods  of  compliance 
dance  with  AD  98-08-07 
approved  as  alternative 
iance  for  this  AD. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  method's  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No.  55t 
003,  dated  )uly  7,  1999.  should  be  directed 
to  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland; 
telephone:  +41  41  619  65  09;  facsimile:  +41 
41  610  33  51.  This  service  information  may 
be  examined  at  the  FAA.  Central  Region. 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City.  Missouri  64106. 

(f)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Pilatus 
Service  Bulletin  No.  55-003.  dated  )uly  7, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pilatus  Aircraft  Ltd..  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland. 
Copies  may  be  inspected  at  the  FAA.  Central 
Region,  Office  of  the  Regional  Counsel.  901 


and  including  MSN  614.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  fatigue  failure  of  the  elevator 
and  rudder  trim  tab  pivot  arms  because  of 
cracks,  which  could  result  in  the  loss  of 
airplane  control,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  the  rudder  and  elevator  pivot 
arms  with  parts  of  improved  design  (or  FAA- 
approved  equivalent  part  numbers),  as 
specified  in  and  in  accordance  with  Pilatus 
Service  Bulletin  No.  55-003,  dated  )uly  7, 
1999.  The  part  numbers  of  the  improved 
design  pivot  arms  are  reflected  in  the 
following  chart: 


New  part  number 


113.50.07.108  (green  paint). 

113.50.07.109  (green  paint). 
113.40.07.084  (green  paint). 
113.40.07.083  (green  paint). 


Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.  suite  700. 
Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  Airworthiness  Directive  HB  99—412, 
Effective  Date:  August  31.  1999. 

(g)  This  amendment  supersedes  AD  98-08- 
07.  Amendment  39-10456. 

(h)  This  amendment  becomes  effective  on 
March  3,  2000. 

Issued  in  Kansas  City.  Missouri,  on  )anuary 
4.  2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  00-498  Filed  1-11-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-CE-76-AD;  Amendment  39- 
11503;  AD  2000-01-06] 

RIN2120-AA64 

Airworthiness  Directives;  Rolladen 
Schneider  Flugzeugbau  GmbH  Model 
LS6-C  Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Rolladen  Schneider 
Flugzeugbau  GmbH  (Rolladen 
Schneider)  Model  LS6-C  sailplanes. 
This  AD  requires  that  you  accomplish 
the  following: 

— install  a  deflector  on  the  cockpit 
instrument  panel  for  sailplanes 
equipped  with  an  instrument  panel 
that  is  40  centimeters  (15.75  inches) 
wide; 
— inspect  the  canopy  emergency  jettison 

system  on  all  sailplanes;  and 
— adjust  the  system,  as  necessary,  for  all 
sailplanes,  including  installing  a 
deflector  for  sailplanes  equipped  with 
an  instrument  panel  that  is  not  40 
centimeters  (15.75  inches)  wide  if 
proper  clearance  is  not  met. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  AD  are  intended  to 
assiue  that  the  instrument  panel  does 
not  jam  against  the  canopy  frame  of  the 
emergency  jettison  system.  This  could 
restrict  the  pilot's  ability  to  safely  exit 
the  sailplane. 
DATES:  Effective  February  4,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  February  4,  2000. 

The  FAA  must  receive  any  comments 
on  this  rule  on  or  before  February  15, 
2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration(FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-76- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Rolladen- 
Schneider  Flugzeugbau  GmbH, 
Muhlstrasse  10,  D-63329  Egelsbach, 
Germany;  phone:  ++49  6103  204126; 


facsimile:  ++49  6103  45526.  You  may 
examine  this  information  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
99-CE-76-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816)  329^090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Luftfahrt-Bundesamt  (LB A),  which 
is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Rolladen  Schneider  Model  LS6-c 
sailplanes.  The  LBA  advises  that  the 
potential  exists  for  the  instrument  panel 
to  jam  against  the  canopy  frame  of  the 
emergency  jettison  system.  The 
potential  for  the  unsafe  condition  is 
greater  for  sailplanes  equipped  with  an 
instrument  panel  that  is  40  centimeters 
(15.75  inches)  wide.  However,  the 
potential  also  exists  for  sailplanes 
equipped  with  an  instrument  panel  that 
is  27  centimeters  (10.6  inches)  wide. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The 
instrument  panel  jamming  against  the 
canopy  frame  of  the  emergency  jettison 
system  could  restrict  the  pilot's  ability 
to  safely  exit  the  sailplane. 

What  is  the  cause  of  the  problem?  The 
potential  for  the  unsafe  condition  is 
inherent  in  the  design  of  the  instrument 
panels  that  are  40  centimeters  (15.75 
inches)  wide.  Modifications  made  to 
instrument  panels  that  are  27 
centimeters  (10.6  inches)  wide  could 
create  the  potential  for  tlie  conditioft  to 
exist  or  develop. 

Relevant  Service  Information 

Is  there  service  information  that 
applies  to  this  subject?  Yes.  RoUadeiT 
Schneider  has  issued  Technical  Bulletin 
No.  6036,  dated  June  8,  1999. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin  specifies 
and/or  includes  procediues  for: 
— installing  a  deflector  on  the  cockpit 

instrument  panel  for  sailplanes 

equipped  with  an  instrument  panel 

that  is  40  centimeters  (15.75  inches) 

wide; 
— inspecting  the  canopy  emergency 

jettison  system  on  all  sailplanes:  and 
— adjusting  the  system,  as  necessary,  for 

all  sailplanes,  including  installing  a 


deflector  for  sailplanes  equipped  with 
an  instrument  panel  that  is  27 
centimeters  (10.6  inches)  wide  if 
proper  clearance  is  not  met. 

The  Foreign  Airworthiness  Authority's 
Action 

What  action  did  the  LBA  take?  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  German  AD 
1999-266',  dated  July  6,  1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  sailplanes  in  Germany. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement?  Yes. 
This  sailplane  model  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu-suant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  has  the  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  avsdlable  information 
related  to  the  incidents  described  above 
including  that  received  from  the  LBA. 
the  FAA  has  determined  that: 
— an  imsafe  condition  exists  or  could 
develop  on  Rolladen  Schneider  Model 
LS6-C  sailplanes  of  the  same  type 
design  to  those  referenced  above; 
— the  actions  of  the  above-referenced 
service  bulletin  should  be 
accomplished  on  the  affected 
sailplanes;  and 
— AD  action  should  be  taken  to  assiu^ 
that  the  instrument  panel  does  not 
jam  against  the  canopy  frame  of  the 
emergency  jettison  system.  This  could 
restrict  the  pilot's  ability  to  safely  exit 
the  sailplane. 

What  does  this  AD  require?  This  AD 
requires  you  to  accomplish  the 
following: 

— install  a  deflector  orvthe  cockpit 
instrument  panel  for  sailplanes 
equipped  with  an  instrument  panel 
that  is  40  centimeters  (15.75  inches) 
wide; 
— inspect  the  canopy  emergency  jettison 

system  on  all  sailplanes;  and 
— adjust  the  system,  as  necessary,  for  all 
sailplanes,  including  installing  a 
deflector  for  sailplanes  equipped  with 
an  instrimient  panel  that  is  not  40 
centimeters  (15.75  inches)  wide  if 
proper  clearance  is  not  met. 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  Within  30  calendar  days  after  the 
effective  date  of  this  AD.  Since  a 


1770  lederal  Register /Vol.  65,  No.  8 /Wednesday.  January  12,  2000 /Rules  and  Regulations 


situation  exist:  i  that  requires  the 
immediate  adc  ption  of  this  regulation, 
the  FAA  finds  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  imj  racticable,  and  that  good 
cause  exists  fo  ■  making  this  amendment 
effective  in  les  >  than  30  days. 

Why  is  the  c  impliance  time  in 
calendar  time  nstead  of  hours  time-in- 
service?  The  F,  \A  has  determined  that  a 
calendar  time  lor  compliance  is 
necessary  beca  use  the  unsafe  condition 
described  by  tl  lis  AD  is  not  directly 
related  to  sailplane  operation.  The 
chance  of  this  lituation  occurring  is  the 
same  for  a  sail]  ilane  with  10  hours  time- 
in-service  (TIS  as  it  is  for  a  sailplane 
with  500  hours  TIS.  For  this  reason,  the 
FAA  has  determined  that  a  compliance 
based  on  calen  iar  time  should  be 
utilized  in  this  AD  in  order  to  assure 
that  the  unsafe  condition  is  addressed 
on  all  sailplane  s  in  a  reasonable  time 
period. 

Why  is  the  c<  >mpliance  time  of  this  AD 
different  than  ihe  Gennan  AD  and  the 
service  informt  tion?  The  service 
information  spi  (cifies  the  actions 
required  in  thi<  AD  "prior  to  further 
flight"  and  the  German  AD  mandates 
these  actions  "  )rior  to  further  flight"  for 
sailplanes  regis  lered  for  operation  in 
Germany.  The  'AA  does  not  have 
justification  foi  requiring  the  action 
prior  to  further  flight.  Instead,  the  FAA 
has  determined  that  30  calendar  days  is 
a  reasonable  time  period  for 
accomplishing  the  actions  in  this  AD. 

ComBieiits  IiiTi  ted 

Although  thi  \  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opp  )rtunity  for  public 
comment,  the  F  AA  invites  comments  on 
this  rule.  You  n  lay  submit  whatever 
written  data,  visws,  or  arguments  you 
choose.  You  ne  sd  to  include  the  rule's 
docket  number  and  submit  your 
comments  in  tr  plicate  to  the  address 
specified  undei  the  caption  ADDRESSES. 
The  FAA  will  c  onsider  all  comments 
received  on  or  1  lefore  the  closing  date. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  yi  lur  ideas  and  suggestions 
is  extremely  he  pful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  wl  ether  we  need  to  take 
additional  rulefiaking  action. 

The  FAA  is  r*-exaniining  the  writing 
style  we  curren  :ly  use  in  regulatory 
dociunents,  in  i  espouse  to  the 
Presidential  me  morandum  of  June  1 . 
1998.  That  memorandum  requires 
federal  agenciei  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  vaur  comments  on  whether 


the  style  of  this 


document  is  clearer,  and 


any  other  sugge  stions  you  might  have  to 


improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  99-CE-76- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  nationed 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications' 
under  Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  We 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034,  February  26,  1979).  If  the 
FAA  determines  that  this  emergency 
regulation  otherwise  would  be 
significant  xmder  DOT  Regulatory 
Policies  and  Procedures,  we  will 
prepare  a  final  regulatory  evaluation 
and  place  it  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  You  may  obtain  a  copy  of  this 
evaluation,  if  filed,  fi-om  the  Rules 
Docket. 

List  of  Subiects  in  14  CFR  Part  3§ 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  AraeBdment 

Accordingly,  piu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
2000-01-06    Rolladen  Schneider 

Flugzeugbau  GmbH:  Amendment  39- 
11503;  Doclcet  No.  99-CE-76-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
Model  LS6-C  sailplanes,  serial  numbers  6149 
through  6382,  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  assure  that  the  instrument  panel  does  not 
jam  against  the  canopy  frame  of  the 
emergency  jettison  system.  This  could 
restrict  the  pilot's  ability  to  safely  exit  the 
sailplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  all  actions  of  either  paragraph 
(d)(1)  or  (d)(2)  of  this  AD.  as  applicable: 

(1)  For  Any  Sailplane  Equipped  With  an 
Instrument  Panel  That  is  40  Centimeters 
(15.75  Inches)  Wide. 

(i)  What  actions  must  I  take?  Install  a 
deflector  on  the  cockpit  instrument  panel; 
and  inspect  the  canopy  emergency  jettison 
system  and  adjust  the  system  as  necessciry. 

(ii)  What  procedures  must  I  use?  The 
procedures  contained  in  Rolladen  Schneider 
Technical  Bulletin  No.  6036.  dated  June  8, 
1999. 

(iii)  When  must  I  comply  with  these 
actions? 

(A)  Installation  and  Inspection:  Within  the 
next  30  calendar  days  after  the  effective  date 
of  this  AD;  and 

(B)  Adjustment, -as  necessary:  Prior  to 
further  flight  after  the  required  inspection. 

(2)  For  Any  Sailplane  Equipped  With  an 
Instrument  Panel  That  Is  Not  40  Centimeters 
(15.75  Inches)  Wide;  i.e.,  27  Centimeters 
(10.6  Inches)  Wide. 

(i)  What  actions  must  I  take?  Inspect  the 
canopy  emergency  jettison  system,  adjust  the 
system  as  necessary,  and  install  a  deflector  if 
proper  clearance  is  not  met. 

(ii)  What  procedures  must  I  use?  The 
procedures  contained  in  Rolladen  Schneider 
Technical  Bulletin  No.  6036.  dated  )une  8. 
1999. 

(iii)  When  must  I  comply  with  these 
actions? 

(A)  Inspection:  Within  the  next  30  calendar 
days  after  the  effective  date  of  this  AD;  and 

(B)  Adjustment  and  Installation,  as 
necessary:  Prior  to  further  flight  after  the 
required  inspection. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 
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(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager. 

(2)  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it.  , 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4091, 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation- 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  sailplane  to  a  location  where 
you  can  accomplish  the  requirements  of  this 
AD. 

(h)  Who  should  I  contact  if  I  have  questions 
regarding  the  service  information?  Questions 
or  technical  information  related  to  RoUaden 
Schneider  Technical  Bulletin  No.  6036,  dated 
June  8,  1999,  should  be  directed  to  Roiladen- 
Schneider  Flugzeugbau  GmbH,  Muhlstrasse 
10,  D-63329  Egelsbach,  Germany; 

phone:  ++  49  6103  204126;  facsimile:  ++  49 
6103  45526.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106. 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Yes,  Actions 
required  by  this  AD  must  be  done  in 
accordance  with  Rolladen  Schneider 
Technical  Bulletin  No.  6036,  dated  June  8, 
1999.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  from  Rolladen-Schneider 
Flugzeugbau  GmbH,  Muhlstrasse  10, 
D-63329  Egelsbach,  Germany.  You  can  look 
at  copies  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  901  Locust,  Room 
506,  Kansas'City.  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

(j)  Has  the  airworthiness  authority  for  the 
State  of  Design  addressed  this  action?  Yes. 
The  subject  of  this  AD  is  addressed  in 
German  AD  1999-266,  dated  July  6, 1999. 

(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  4,  2000. 


Issued  in  Kansas  City,  Missouri,  on  January 
3,  2000. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  00-497  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
^Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NE-58-AD;  Amendment  39- 
11506;  AD  2000-01-09] 

RIN  2120-AA64 

Airworthiness  Directives;  GE  Aircraft 
Engines  CJ610  Series  Turi>ojet 
Engines  and  CF700  TurtMfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Find  rule;  request  for 
conmients. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  GE  Aircraft  Engines 
(GEAE)  CJ610  series  turbojet  and  CF700 
series  turbofan  engines.  This  action 
requires  removal  of  certain  unapproved 
parts  before  further  flight.  This 
amendment  is  prompted  by  findings 
that  life-limited  parts,  with  forged  and 
inaccurate  records,  have  been 
introduced  into  the  field  and  might  be 
installed  on  the  affected  engines.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  the  use  of 
unapproved  parts.  This  condition,  if  not 
corrected,  could  lead  to  an  uncontained 
engine  failiu-e  and  damage  to  the 
airplane. 
DATES:  Effective  February  1 1 ,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  13,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.99-NE-58- 
AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Donovan,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7743, 
fax (781)  238-7199. 


SUPPLEMENTARY  INFORMATION:  On  or 
about  October  20.  1999,  an  investigation 
jointly  conducted  by  the  Department  of 
Transportation  Inspector  General  and 
the  Federal  Bureau  of  Investigation 
concluded  that  the  airworthiness 
documentation  accompanying  certain 
parts  distributed  contained  false  and 
inaccurate  data.  Some  airworthiness 
approvals  appear  to  contain  signature 
blocks  that  were  electronically  scanned 
from  a  signature  block  obtained  from  a 
previous  airworthiness  approval  form. 
The  scanned  signature  block  was  then 
electronically  applied  to  other 
airworthiness  approval  forms,  which 
contained  fictitious  cycle  counts.  In 
addition,  documents  appear  to  have 
been  created  by  splicing  together  several 
items  then  photocopying  the  created 
document  to  make  the  copy  appear  as 
an  original  document.  Thus,  the 
airworthiness  of  those  parts  is  suspect. 
The  FAA  has  identified  127  rotating 
parts,  identified  in  Appendix  1  by  part 
number  and  serial  number,  that  are 
determined  to  be  imapproved  parts. 
Continued  operation  of  these 
unapproved  parts  may  result  in  life 
limited  parts  exceeding  the  FAA 
approved  low-cycle  fatigue  life  limits. 
This  condition,  if  not  corrected,  could 
lead  to  an  uncontained  engine  failure 
and  damage  to  the  airplane. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CJ610  series 
turbojet  and  CF700  series  tiu-bofan 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  use  of 
unapproved  parts,  which  could  lead  to 
an  uncontained  engine  failiue.  This  AD 
requires  removal  of  parts  listed  in 
Appendix  1  of  this  AD  before  further 
flight  and  replacement  with  serviceable 
parts. 

Immediate  Adoption 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  eunendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunit>' 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif>'  the 
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Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it  does 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES.' 


Appendix  1 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-09    General  Electric  Aircraft 

Engines  (GEAE):  Amendment  39-11506. 
Docket  99-NE-58-AD. 

Applicability:  CJ610  series  turbojet  and 
CF700  series  turbofan  engines,  with  parts 
listed  by  part  number  (P/N)  and  serial 
number  (SN)  in  Appendix  1,  installed.  These 
engines  are  installed  on.  but  not  limited  to, 
the  Dassault-Aviation  Fan  Jet  Falcon  20 
series,  Sabreliner  NA265  series.  Learjet  20 
series,  Israel  Aircraft  Industries  Westwind 
series,  Hansa  Jet.  Aero  Commander,  and  Jet 
Commander. 


Part  number 


Part  name 

Shaft,  compressor  drive 

Shaft,  compressor  drive 

Shaft,  compressor  drive 

Shaft,  compressor  drive 

Shaft,  compressor  drive 

Torque  ring,  turbine  

Torque  ring,  turbine  

Torque  ring,  turbine 

Torque  ring,  turbine 

Torque  ring,  turbine  

Torque  ring,  turbine  

Torque  ring,  turbine  

Spacer,  stage  2  

Spacer,  stage  2  

Spacer,  stage  2  

Spacer,  stage  2  

Spacer,  stage  2  

Spacer,  stage  3  

Spacer,  stage  3  

Spacer,  stage  3  

Spacer,  stage  3  

Spacer,  stage  4  

Spacer,  stage  5  

Spacer,  stage  5  

Spacer,  stage  5  

Spacer,  stage  5  

Spacer,  stage  6  

Spacer,  stage  6  

Spacer,  stage  6  

Spacer,  stage  6  

Spacer,  stage  7  

Spacer,  stage  7  


Serial  number 


HPCTQA11693 

HPCTQA11929 

HPCTQA1929 

HPGTQA9947 

TQA 14300 

GGM681 

GGMCBK1977 

GGMWZA1230 

GGMWZA2322 

GGMWZA4665 

PMB08403P 

PMB19204 

GATI2099V\A'R 

GATWZA09656 

GATWZA 10002 

GATWZA10148 

GATWZA5419 

GATCBK02192 

GATWZA12030 

GGMWZA1022 

GATWYR5364 

GATANWA2378 

GATANW9528 

GATANWA7441 

GATANWA8542 

GGMANW3172 

GATANW6380 

GGMANW2331 

GATCDY71386 

GATO7040CDY 

GAT59653 

GATANW7170 
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Part  number 


Part  name 


Serial  number 


37D401307P103 
37D401307P103 
37D401312P101 
37D401312P101 
37D401312P101 
37D401312P101 
37D401312P101 
37D401312P101 
37D401313P101 
37D401313P101 
37D401313P101 
37D401313P101 
37D401313P101 
37D401314P102 
37D401314P102 
37D401314P102 
37D401315P101 
37D401315P101 
37D401315P101 
37D401316P101 
37D401316P101 
37D401316P101 
37D401316P101 
37D401317P101 
37D401317P101 
37D401317P101 
37D401709P101 
37D401709P101 
37D401709P101 
37D401709P101 
37E501428P102 
37E501428P102 
37E501428P106 
37E501428P106 

4010T01P01   

4010T01P01   

4010T01P01   

4010T01P01   

4036T24P01   

4036T24P01   

5013T79P01   

5013T82P01   

5013T88P01   

5013T88P01   

5013T89P01   

5013T90P01   

5013T90P01   

5018T16P01   

6028T44P01  

6028T44P01   ..... 

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P0.1   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   

6028T44P01   .... 

6028T44P01   

6028T44P01   .... 


Spacer,  stage  7  

Spacer,  stage  7  

Disc,  stage  2 

Disc,  stage  2 

Disc,  stage  2 

Disc,  stage  2 

Disc,  stage  2 

Disc,  stage  2 

Disc,  stage  3 

Disc,  stage  3 

Disc,  stage  3 

Disc,  stage  3 

Disc,  stage  3 

Disc,  stage  4 

Disc,  stage  4 

Disc,  stage  4 

Disc,  stage  5 

Disc,  stage  5 

Disc,  stage  5 

Disc,  stage  6 

Disc,  stage  6 

Disc,  stage  6 

Disc,  stage  6 

Disc,  stage  7 

Disc,  stage  7 

Disc,  stage  7 

Disc,  stage  8 

Disc,  stage  8 

Disc,  stage  8 

Disc,  stage  8 

Disc  and  shaft,  stage  1 
Disc  and  stiaft,  stage  1 
Disc  and  shaft,  stage  1 
Disc  and  shaft,  stage  1 
Seal  labyrinth,  stage  8 
Seal  labyrinth,  stage  8 
Seal  labyrinth,  stage  8 
Seal  labyrinth,  stage  8 
Turbine  wheel,  stage  2 
Turbine  wheel,  stage  2 

Disc,  stage  5 

Disc,  stage  7 

Spacer,  stage  4  

Spacer,  stage  4  

Spacer,  stage  5  

Spacer,  stage  7  

Spacer,  stage  7  

Disc,  stage  4 

Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turtjine  wheel,  stage  1 
Turtjine  wheel,  stage  1 
Turt3ine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turt)ine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turbine  wheel,  stage  1 
Turtaine  wheel,  stage  1 
Turt)ine  wheel,  stage  1 
Turbine  wheel,  stage  1 


GATANWA7134 

GGMANW3104 

GATI0156WZA 

GAT08253WZA 

GATWZA3983 

GATWZA6604 

GGMCBK620 

GGMLBA4491 

GATI3249WYI 

GAT07644WZA 

GATWZA6522 

GATWZA6723 

GGMLBA2102 

GAT05572WZA 

GAT04383WZA 

GGMWZA6818 

G  ATI  2406  WZA 

GATWZA4753 

GATWZA7093 

GAT10162WZA 

GATWZA4435 

GATWZA7208 

GGMWZA3376 

GAT10013WZA 

GAT13322WZA 

GATI5009WYR 

GATO39O0WZA 

GAT05381WZA 

GGMWZA6906 

GGMWZA6942 

GATI2001WZA 

GATWZA8639 

GAT08474WZA 

GGMWZA3231 

JADCSF334P59 

JADCSF5222 

JADCSF5444P21 

JADMCI3214 

GATWYR14035 

GATWYR14655 

GATI1679WZA 

GATI7662WYR 

GAT69935 

GATCDY66715 

GAT60180CDY 

GAT81678CDY 

GATCDY82036 

GAT12222WYR 

GAT11900 

GAT13094 

GAT14749 

GAT15160 

GAT15396WYR 

GAT15703 

GAT15821 

GAT15899 

GAT59743 

GAT60190 

GAT60197 

GAT60483 

GAT7321 

GATA8475 

GATA8492 

GATAJ204 

GATB6925 

GATBE998 

GATE2150 

GATE2259 

GATE2291 

GATE2336 

GATF4496 

GATF4507 

GATFE953 

GATG6470 
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6028T44P01 
6028T44P01 
6028T44P01 
634E583P04 
634E583P5 
634E583P5  .. 
646C596P2  .. 
646C596P2  . 
646C596P2 ' 
646C594P2 ' 
646C594P1 • 
841B690P7  .. 
841B690P7  ,. 
841B690P7  .. 
841B690P7  .. 
841B690P7  .. 
841B690P7  ... 
841B690P7  ... 
841B690P7  ... 
841B690P7  ... 
841B690P7  ... 


*  The  FAA  has  determined  that  up  to  three  Stage  2  Turbine  wheels,  SN  GATWZA9723,  may  have  been  distributed  with  three  different  P/N's 
Therefore,  while  Dniy  P/N  646C596P1  is  an  approved  P/N  for  the  CJ610  and  CF700  model  engine,  all  three  part  numbers  are  listed. 


engir 
cabi 


a  'ea  : 


tormi  nee 


Note  1:  This 
applies  to  each 
preceding  applii 
of  whether  it  has 
repaired  in  the 
requirements  of 
have  been  modi 
that  the  perfi 
this  AD  is  affected 
request  approval 
compliance  in 
ofthis  AD.  The 
assessment  of  th 
alteration,  or 
aoHt^ssed  by  th 
condition  has 
request  should  i 
actions  to  addre^ 


•  rep  ur 


.  no[ 


Compliance: 
accomplished  | 

To  prevent  the 
which  could  leac 
failure  and  da 
accomplish  the 


Replacement  of 

(a)  Before  furtHer 
date  of  this  AE , 
by  P/N  and  SN 
and  replace  it  wi 

Alternate  Methoi  Is 


(b)  An  altemat 
adjustment  of  th( 
provides  an  acre 
used  if  approved 
Certification  Offi 
submit  their 
FAA  Principal 
may  add  comme 
Manager.  ECO. 

Note  2:  Inform;  ition 
existence  of  appr  Dved 
compliance  with 
if  any,  may  be  obtained 


Part  number 


Part  name 


Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Turbine  wheel,  stage 
Assy,  Turbine  wheel, 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel, 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel. 
Assy,  Turbine  wheel. 


1  

1  

1  

1  

1  

1  

2  

2  

2  

2  

2  

Stage  1 
stage  1 
stage  1 
stage  1 
stage  1 
stage  1 
stage  1 
stage  1 
stage  1 
stage  1 


Serial  number 


GATV6541 

GATV6588 

GATW1573 

GATWZA4994 

GAT 10650 

GAT 13048 

GATCBK01912 

GATWYR 12725 

GATWZA9723 

GATWZA9723 

GATWZA9723 

GAT9383WZA 

GATMKF07225 

GATWYR  12358 

GATWYR  13457 

GATWYR  13677 

GATWZA8110 

GATWZA8263 

GATWZA9182 

OJL0145 

WDBMKF07219 


airworthiness  directive  (AD) 
ine  identified  in  the 
ility  provision,  regardless 
been  modified,  altered,  or 

subject  to  the 
his  AD.  For  engines  that 
f  ed,  altered,  or  repaired  so 
of  the  requirements  of 
,  the  owner/operator  must 
for  an  alternative  method  of 
a(  cordance  with  paragraph  (b) 
r  squest  should  include  an 
effect  of  the  modification, 
on  the  unsafe  condition 
AD:  and,  if  the  unsafe 
been  eliminated,  the 
lude  specific  proposed 
it. 


R  squired  as  indicated,  unless 

T^viously. 

use  of  unapproved  parts, 
to  an  uncontained  engine 
to  the  airplane, 
lowing: 


ma  5e 


fillc 


I  Jnapproved  Parts 

flight  after  the  effective 
remove  any  part  listed 
Appendix  1  ofthis  AD, 
h  a  serviceable  part. 

of  Compliance 

ve  method  of  compliance  or 
compliance  time  that 
)table  level  of  safety  may  be 
by  the  Manager,  Engine 
e  (ECO).  Operators  shall 

through  an  appropriate 
intenance  Inspector,  who 
ts  and  then  send  it  to  the 


■  reqi  ests 

Ma 


concerning  the 
alternative  methods  of 
this  airworthiness  directive, 
from  the  ECO. 


Effective  Date  of  This  AD 

(c)  This  amendment  becomes  effective  on 
February  1 1 ,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
January  5,  2000. 

Jay  I.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  00-.597  Filed  1-11-00:  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ACE-51] 

Amendment  to  Class  E  Airspace; 
Marshall,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  nale;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Marshall  Memorial 
Municipal  Airport,  Marshall,  MO.  The 
FAA  has  developed  Global  Positioning 
System  (GPS)  Runway  (RWY)  18,  GPS 
RWY  36  Standard  Instrument  Approach 
Procedures  (SIAPs),  and  amended  the 
Nondirectional  Radio  Beacon  (NDB) 
RWY  36  SIAP  to  serve  Marshall 
Memorial  Municipal  Airport,  MO. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  these  SIAPs  and  for 
Instrtmient  Flight  Rules  (IFR)  operations 
at  this  airport.  The  enlarged  area  will 
contain  the  GPS  RWY  18,  GPS  RWY  36, 


and  NDB  RWY  36  SIAPs  in  controlled 
airspace.  The  extension  of  the  north  is 
eliminated. 

In  addition,  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  and  NDB 
coordinates  is  included  in  this 
document. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  GPS  RWY  18.  GPS 
RWY  36  and  NDB  RWY  36  SIAPs,  revise 
the  ARP  and  NDB  coordinates, 
eliminate  the  extension  to  the  north  and 
to  segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  9091  UTC,  April  20,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  16,  2000. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Niunber  99- 
ACE^9,  901  Locust,  Kansas  City,  Mo 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
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Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  18,  GPS  RWY 
36  SIAPs,  and  amended  the  NDB  RWY 
36  SLAP  to  serve  the  Marshall  Memorial 
Municipal  Airport,  MO.  The 
amendment  to  Class  E  airspace  at 
Marshall,  MO,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  SIAPs 
wfithin  controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR). 
The  amendment  at  Marshall  Memorial 
Municipal  Airport,  MO,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  10, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  advise  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comment  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
conunents  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
coramenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energj'-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket.- 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-51."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant    . 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O'  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5  Marshall,  MO  [Revised] 

Marshall  Memorial  Municipal  Airport,  MO 

(Lat.  39''05'44"N.,  long.  93°12'02"W.) 
Marshall  NDB 

(Lat.  39°02'31"N.,  long.  93°11'44"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4  mile 
radius  of  Marshall  Memorial  Municipal 
Airport  and  within  3.5  miles  each  side  of  the 
175°  bearing  from  the  Marshall  NDB 
extending  from  the  6.4-mile  radius  to  7  miles 
south  of  the  NDB. 
***** 

Issued  in  Kansas  City,  MO.  on  December 
22,  1999. 
Donovan  D.  Schardt, 

Acting  Manager.  Air  Traffic  Division.  Central 

Region. 

(FR  Doc.  00-582  Filed  1-11-00;  8:45  am] 
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departmeMt  of  health  and 
human  services 


RVK 


Food  and  Driig  Administration 

21  CFR  Part  V3 
[Docket  No.  99f-2907] 


Secondary  Direct 
Permitted  in 
Consumption 


Food  Additives 
Ifood  for  Human 


AGENCY:  Food 
HHS. 
ACTION:  Final 


Tile. 


SUMMARY:  The 


and  Drug  Administration, 


Food  and  Drug 


Administratioi  (FDA)  is  amending  the 
food  additive  egulations  to  provide  for 
the  safe  use  of  acidified  sodium  chlorite 
solutions  as  ai  i  antimicrobial  agent  on 
red  meat  parts  and  organs.  This  action 
is  in  response  to  a  petition  fded  by 
Alcide  Corp. 
DATES:  This  ru  le  is  effective  January  12, 
2000;  written  i  )bjections  and  requests  for 
a  hearing  by  F  jbruary  11,  2000. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dodkets  Management  Branch 
(HFA-305),  Fc  od  and  Drug 
Administratio  1.  5630  Fishers  Lane,  rm. 
1061.  Rockvilh,  MD  20852. 


FOR  FURTHER 

Robert  L.  Mart  i 

and  Applied 

and  Drug  Adniinistration 

Washington, 

3074. 


Iff  FORMATION  CONTACT: 

n.  Center  for  Food  Safety 
iNfutrition  (HFS-215),  Food 
200  C  St.  SW., 
E|C  20204-0001,  202^18- 
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the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

In  the  notice  of  filing,  FDA  gave 
interested  parties  an  opportunity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  FDA 
received  no  comments  in  response  to 
that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  11,  2000,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342.  348. 

2.  Section  173.325  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§  173.325 
solutions. 


Acidified  sodium  chlorite 


(c)  The  additive  is  used  as  an 
antimicrobial  agent  in  accordance  with 
current  industry  practice  in  the 
processing  of  red  meat,  red  meat  parts, 
and  organs  as  a  component  of  a  spray 
or  in  the  processing  of  red  meat  parts 
and  organs  as  a  component  of  a  dip. 
Applied  as  a  dip  or  spray,  the  additive 
is  used  at  levels  that  result  in  sodium 
chlorite  concentrations  between  500  and 
1,200  ppm  in  combination  with  any 
GRAS  acid  at  levels  sufficient  to  achieve 
a  solution  pH  of  2.5  to  2.9. 
***** 

Dated:  December  30,  1999. 
Janice  F.  Oliver, 

Deputy  Director  for  Operations,  Center  for 

Food  Safety  and  Applied  Nutrition. 

[PR  Doc.  00-691  Filed  1-11-00;  8:45  am] 

BtLUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 
[Docket  No.  94N-0449] 
RIN0910-AA78 

New  Drug  Applications;  Drug  Master 
Files 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revising  its 
regulation  governing  drug  master  files 
(DMF's).  FDA  is  removing  the  provision 
for  submitting  Type  I  DMF's  and  will  no 
longer  permit  information  submitted  in 
a  Type  I  DMF  to  be  incorporated  by 
reference  in  investigational  new  drug 
applications  (IND's),  new  drug 
applications  (NDA's),  abbreviated  new 
drug  applications  (ANDA's),  or 
amendments  or  supplements  to  any  of 
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these.  This  rule  is  intended  to  eliminate 
submissions  of  information  that  are  not 
necessary  either  to  conduct  inspections 
of  manufacturing  facilities  or  to  review 
the  chemistry,  manufacturing,  and 
controls  sections  of  IND's,  NDA's,  and 
abbreviated  applications. 
EFFECTIVE  DATE:  July  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  D.  Korb,  Center  for  Drug 
Evaluation  and  Research  (HFD-7), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-2041,  or 
Arthur  B.  Shaw.  Center  for  Drug 
Evaluation  and  Research  (HFD- 
180),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
7310, or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-IO), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville,  MD 
20852-1448,  301-827-0373. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  DMF  is  a  voluntary  submission  to 
FDA  that  may  be  used  to  ptovide 
confidential,  detailed  information  about 
the  facilities,  processes,  or  articles  used 
in  the  manufacturing,  processing, 
packaging,  and  storing  of  one  or  more 
human  drug  products.  The  regulations 
in  21  CFR  314.420(a)  describe  five  types 
of  DMF's  according  to  the  kind  of 
information  to  be  submitted.  Type  I 
submissions  include  manufacturing  site, 
facilities,  operating  procedures,  and 
personnel  information.  Type  II 
submissions  include  information 
regarding  drug  substances,  drug 
substance  intermediates,  and  materials 
used  to  prepare  them,  or  drug  products. 
Type  III  submissions  include 
information  about  packaging  materials. 
Type  rV  submissions  include 
information  concerning  excipients, 
colorants,  flavors,  essences,  or  materials 
used  in  their  preparation.  Type  V 
submissions,  detailed  in  the  guidance 
for  industry  entitled  "Drug  Master 
Files"  (September  1,  1989),  include 
FDA-accepted  reference  information. 
DMF's  allow  regulated  industry  to 
submit  to  FDA  information  that  may  be 
used  to  support  an  IND,  NDA,  ANDA, 
another  DMF,  an  export  application,  or 
amendments  or  supplements  to  any  of 
these.  DMF  information  may  be 
incorporated  by  reference  into  a  drug 
application  or  supplement  without 
public  disclosure. 

FDA  intended  to  use  information 
submitted  in  a  Type  I  DMF  to  plan  its 
on-site  inspections  of  and  travel  to 
foreign  drug  manufacturing  facilities.  In 
December  1992,  the  Chemistry, 


Manufacturing,  and  Controls 
Coordinating  Committee  (CMCCC)  of 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  established  a  DMF  task 
force  to  review  DMF  procedures  and 
consider  ways  of  improving  the  DMF 
system.  One  of  the  task  force 
recommendations  was  that  Type  I 
DMF's  be  eliminated.  The 
recommendation  was  based  on  a 
number  of  factors: 

1.  The  information  contained  in  Type 
I  DMF's  was  often  outdated. 

2.  The  Type  I  DMF  Was  not  always 
easily  accessible  to  FDA  investigators. 

3.  The  review  divisions  in  CDER  do 
not  review  the  information  in  most  Type 
I  DMF's.  Although  information  from 
Type  I  DMF's  has  often  been 
incorporated  by  reference  into  IND's, 
NDA's,  and  abbreviated  applications, 
the  information  is  not  required  for 
review  of  the  chemistry,  manufactiuing, 
and  controls  section  of  an  application. 
Under  21  CFR  314.50(d)(l)(i)  and 
(d)(l)(ii),  a  drug  product  applicant  is 
required  to  furnish  in  the  application 
the  name  and  location  of  facilities  used 
in  the  manufacture  of  the  drug 
substance  or  drug  product. 

4.  Information  concerning  the  facility 
is  maintained  onsite  where  it  is 
available  for  the  investigator. 

The  CMCCC  adopted  the 
recommendation  of  the  DMF  Task  Force 
and,  subsequently,  FDA  proposed 
eliminating  Tvpe  I  DMF's  in  the  Federal 
Register  of  July  3,  1995  (60  FR  34486). 
FDA  also  proposed  to  implement  a 
procedure  by  which  DMF  holders  could 
request  that  certain  information 
currently  contained  in  Type  I  DMF's  be 
transferred  to  Types  II  through  V. 

FDA  is  finalizing  its  proposal  to 
eliminate  Type  I  DMF's.  In  so  doing,  the 
agency  will  no  longer  accept  Type  I 
DMF's  or  correspondence  updating 
existing  Type  I  DMF's  and  will  no 
longer  permit  information  previously 
submitted  in  a  Type  I  DMF  to  be 
incorporated  by  reference  in  IND's, 
NDA's,  ANDA's,  and  supplemental 
applications  for  drugs  approved  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355). 

The  Center  for  Biologies  Evaluation 
and  Research  (CBER)  has  used  Type  I 
Master  Files  in  a  manner  different  from 
that  used  by  CDER.  Certain  biological 
products,  such  as  gene  therapy 
products,  require  review  of  some  facility 
information  to  assess  their  safety  for  use 
in  clinical  trials  under  IND.  CBER  will 
accept  facility  information  for  such 
products  in  Type  V  Master  Files.  CBER 
intends  to  issue  a  guidance  on  the 
information  that  may  be  submitted  in  a 
Type  V  Master  File  without  previously 
obtaining  permission. 


n.  Comments  on  the  Proposed  Rule 

The  agency  received  seven  comments 
on  the  proposed  rule  and  several  of 
these  raised  multiple  issues.  A  number 
of  comments  expressed  general  support 
for  the  proposal.  A  summary  of  the 
comments  and  the  agency's  responses 
follows. 

1 .  One  firm  stated  that  it  will  be 
manufacturing  drug  products  for  other 
U.S.  and  non-U. S.  companies  and  needs 
a  means  to  submit  confidential, 
technical  information  to  FDA  (e.g., 
information  regarding  the  firm's  new 
manufacturing  facility,  including,  but 
not  limited  to,  air  handling  systems, 
miUing,  blending,  and  filling 
technology).  The  firm  emphasized  that 
if  Type  I  DMF's  are  eliminated, 
confidential  information  regarding  the 
facilities,  processes,  or  articles  used  in 
the  manufacturing,  processing, 
packaging,  and  storing  of  drugs  for 
human  use  would  not  be  available  for 
referencing  by  sponsors  of  IND's  or 
NDA's  with  which  the  firm  will 
contract.  In  addition,  FDA's  review 
divisions  will  not  be  able  to  rely  on  the 
applications  themselves  for  information 
typically  included  in  a  Type  I  DMF.  The 
firm  noted  that  without  a  Type  I  DMF. 
a  Type  II  DMF  (intermediates,  drug 
substances,  and  drug  products)  might  be 
the  only  alternative  for  supplying  the 
agency  with  certain  information  and 
that  it  would  be  forced  to  file  a  Type  11 
DMF  for  each  company  for  which  it 
does  drug  product  manufacturing.  The 
firm  also  stated  that  the  submission  of 
multiple  Type  II  DMF's  instead  of  a 
single  Type  I  would  place  an 
unnecessary  paper  burden  on  the 
agency.  The  firm  further  noted  that  if 
the  agency  relies  on  preapproval 
inspections,  it  faces  the  possibility  of 
multiple  inspections  in  any  given  year, 
placing  unnecessary  burdens  on 
valuable  FDA  resources  (i.e.,  multiple 
inspections  of  the  same  facility). 
One  comment  noted  that  it  is 
irrelevant  that  field  investigators  do  not 
use  Type  1  DMF's  and  that,  since  Type 
I  submissions  are  voluntary,  the  agency 
should  continue  to  allow  firms  the 
convenience  of  referencing  Type  I 
submissions.  Another  comment 
suggested  that  instead  of  FDA 
eliminating  Type  I  DMF's.  industry 
should  be  required  to  keep  the 
information  current.  The  comment 
stated  that  the  privilege  of  incorporating 
Type  1  DMF  information  by  reference 
should  be  denied  on  a  case-by-case  basis 
to  those  firms  that  do  not  keep 
information  current. 

The  agency  believes  that  several  of 
these  comments  are  based  on  a 
misunderstanding  of  the  agency's 
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reliance  on  inf  )rination  contained  in 
Type  I  DMF's  (  uring  the  drug 
application  re\|iew  process.  Information 
contained  in  Type  I  DMF's  is  not 
reviewed  by  CEER  reviewers,  and  it 
plays  no  role  ia  processing  a  drug 
product  applicMion. 

The  Type  1  ElMF  was  intended  to 
assist  FDA  in  c  inducting  onsite 
inspections  of  breign  manufacturing 
facilities.  As  noted  above,  the  agency 
determined  tha  t  the  Type  I  DMF  was  not 
always  easily  accessible  to  investigators 
and  that  inforn  ation  in  the  document 
was  often  out-cf-date.  The  drug  product 
application  is  required  to  provide 
information  on  the  location  of 
manufacturing  facilities  and  it  is  this 
current,  produi  t-specific  information 
that  is  used  by  "DER  review  divisions. 
Continiiing  to  i  laintain  Type  I  DMF's 
when  the  infon  nation  is  not  used  by  the 
agency  provides  no  benefit  to  either 
regulated  indui  try  or  the  agency. 

If  a  firm  is  pe  rforming  different 
processing  step  s  for  a  customer,  a  Type 
I  DMF  would  n  3t  provide  the 
information  ne<  ;essary  for  adequate 
review.  Moreover,  the  elimination  of 
Type  I  DMF's  d  oes  not  mean  that  a  firm 
would  be  requi:  ed  to  file  a  Type  11  DMF 
for  each  compa  ly  for  which  it 
manufactures  f^ug  products.  Reviewers 
examine  the  details  of  the 
manufacturing  process  as  they  apply  to 
each  individual  product  and  procediues 
used  in  the  manufacture  of  more  than 
one  drug  product  may  be  included  in 
the  same  Type  I  DMF. 

Concerns  abc  ut  a  possible  strain  on 
FDA  resources  )ecause  of  multiple 
inspections  are  not  relevant  to  the  Type 
I  DMF  issue  sin  ce  inspections  are 
conducted  in  ac  cordance  with  current 
agency  inspecti  Dn  policy,  which  applies 
whether  or  not  »  firm  has  a  Type  I  DMF. 
The  current  agency  policy  on 
inspections  is  d  escribed  in  the  agency's 
Investigations  C  Operations  Manual.  Prior 
to  the  approval  of  a  drug  product,  the 
facihty  that  wil  manufacture  the 
product  will  gei  lerally  be  inspected  by 
FDA  unless  the  «  has  been  a  recent 
inspection  for  other  reasons. 

2.  One  comm  )nt  stated  that  the 
production  of  "  IJeneric  Compounds" 
(which  could  c(  nceivably  be 
manufactured  i)  t  smaller,  stand-alone 
facilities  possib  y  located  in  remote 
areas)  is  genera  ly  not  adequately 
described  m  dn  ig  product  applications 
and  other  writtt  n  material  submitted  to 
FDA.  The  comn  lent  stated  that  such 
inadequate  des(  riptions  could  increase 
the  risk  of  prob  ems  resulting  from 
admixing  impoi  ted  products  that  may 
not  have  been  n  anufactured  in  a  facility 
for  which  a  DM  "  has  been  filed.  The 
comment  noted  that  a  full  description  of 


a  facility  enhances  FDA's  ability  to 
identify  facilities  that  do  not  meet  FDA 
criteria. 

CDER  believes  that  a  current,  accurate 
facility  description  at  the  manufacturing 
site  and  an  inspection  of  the  facility  are 
the  best  sources  of  information  for 
assessing  a  faciUty's  ability  to  meet  FDA 
standards.  Ciurent,  acciu-ate  information 
is  particularly  important  when  a  facility 
is  remote. 

3.  One  comment  noted  that  agency 
investigators  of  foreign  manufacturers 
had  stated  that  the  Type  I  DMF  was  of 
immense  value  because  of  the 
information  provided.  The  comment 
noted  that  "having  more  information 
was  preferable  to  having  none,"  and  that 
the  "Type  1  format  was  superior  in 
providing  that  information. 

The  agency  agrees  that  accurate 
manufacturing  information  is  important 
in  evaluating  drug  product  applications 
and  preparing  for  inspections.  FDA  does 
not  agree,  for  reasons  explained  above 
and  in  the  proposed  rule,  that  the  Type 
I  DMF  is  the  most  effective  method  of 
providing  this  information. 

4.  One  comment  stated  that  the 
proposed  rule  should  be  reconsidered 
because  it  is  not  globally  oriented.  The 
conunent  stated  that,  at  the  present 
time,  several  foreign  governments  link 
approval  and  acceptance  of  U.S. 
products  to  the  data  listed  in  Type  I 
DMF's. 

It  is  not  clear  from  the  comment  how 
foreign  governments  link  approval  and 
acceptance  of  U.S.  products  to  the  data 
listed  in  Type  I  DMF's  since  these  data 
are  not  reviewed  in  the  approval  process 
for  U.S.  products.  Foreign  governments 
that  have  previously  relied  on  the 
information  in  a  Type  I  DMF  can 
request  that  the  firm  provide  a 
description  of  the  manufacturing  facility 
to  them. 

5.  One  comment  asserted  that 
switching  information  from  one  type  of 
DMF  to  another  would  not  result  in  a 
reduction  in  paperwork,  because  there 
would  be  no  basic  change  in  the  system. 
The  comment  suggested  that  a  proposal 
to  prompt  industry  to  withdraw  inactive 
Type  I  Master  Files  might  be  more 
appropriate.  The  comment  observed  that 
there  would  be  a  reduction  in 
paperwork  if  the  amount  of  infcHmation 
incorporated  in  a  Type  I  DMF  were 
limited  to  that  specified  in  the  proposed 
rule  as  appropriate  for  transfer  to  a  Type 
V  DMF.  Another  comment  observed  that 
the  elimination  of  Type  I  DMF's  will 
increase  the  paperwork  biu'den  for 
industry  if  information  about  facilities, 
processes,  or  articles  used  in  the 
manufacturing,  processing,  packaging, 
and  storing  of  hiunan  drugs  can  no 


longer  be  reported  in  a  Type  I  DMF  and 
incorporated  by  reference. 

Because  FDA  investigators  and  CDER 
review  divisions  do  not  rely  on 
information  in  a  Type  I  DMF  document 
for  inspection  or  approval  purposes,  the 
agency  finds  that  the  mere  withdrawal 
of  inactive  Type  I  DMF's  would  not 
address  the  agency's  concern  that  the ' 
Type  I  DMF  is  an  inadequate  vehicle  for 
information.  To  address  this  concern, 
the  agency  is  eliminating  the  production 
and  maintenance  of  all  Type  I  DMF 
documents.  Therefore,  based  on  FDA's 
experience,  the  agency  concludes  that  it 
is  reasonable  to  anticipate  a  reduction  in 
the  paperwork  burden  by  eliminating 
the  requirement  that  industry  produce 
and  maintain  the  Type  I  DMF 
document. 

6.  One  comment  asserted  that  the 
proposal  would  require  a  rewfrite  of  the 
current  guidance  to  provide  industry 
with  information  regarding  the  format 
and  content  of  the  Type  V  DMF's.  The 
agency  notes  that  the  guidance  for 
industry  on  DMF's  is  currently 
undergoing  revision  and  any  changes 
regarding  Type  V  DMF's  will  require  no 
significant  additional  resoinces.  The 
agency  advises  that  the  only  Type  I 
DMF's  that  may  be  converted  to  Type 
V's  are  those  covering  sterile  processing 
facilities  and  other  special  cases.  As 
detailed  in  the  discussion  on 
implementation  below,  these  will  be 
examined  on  a  case-by-case  basis  to 
decide  if  transferring  them  is  justified. 
The  agency  does  not  anticipate  that 
substantial  agency  resources  will  be 
required  to  evaluate  requests  for  the 
transfer  of  information  currently 
included  in  Type  I  DMF's  to  Types  II. 
m,  IV.  or  V  DMF's. 

ni.  Implementation  of  the  Ride 

7.  One  conunent  suggested  that  the 
proposed  implementation  date  of  60 
days  after  publication  should  be 
reconsidered  because  this  timeframe 
does  not  permit  adequate  time  to  revise 
operating  procedures.  One  conunent 
suggested  that  the  proposed  rule  should 
be  implemented  in  conjunction  with  an 
educational  effort,  including  a 
workshop  on  DMF's  and  publicity  to 
prepare  those  affected  by  the  new 
requirements.  One  comment  asserted 
that  the  transfer  of  information  from  a 
Type  I  DMF  to  another  tjrpe  would 
require  a  review  of  written  requests  by 
the  DMF  staff  and  that  this  could  result 
in  a  significant  economic  impact  on  the 
agency.  One  comment  asserted  that  the 
proposed  rule  did  not  address  those 
current  applications  which  reference 
Type  I  DMF's. 

Based  on  comments  and  FDA's  own 
evaluation,  the  agency  has  concluded 
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that  the  proposed  implementation 
period  is  inadequate,  particularly  for 
foreign  firms  seeking  approval  where 
Type  I  DMF's  were  referenced.  Some 
firms  will  need  time  to  develop 
alternative  procedures.  The  agency  has 
determined  that  the  effective  date  will 
be  180  days  after  the  date  of  publication 
of  the  final  rule  in  the  Federal  Register. 

After  the  effective  date  of  the  rule,  the 
agency  will  no  longer  accept  new  Type 
I  DMF's  or  correspondence  updating 
existing  Type  I  DMF's.  Type  I  DMF's 
will  be  transferred  to  the  Federal 
Records  Center  and  the  information  in 
Type  I  DMF's  currently  on  file  may  no 
longer  be  incorporated  by  reference  into 
new  applications,  amendments,  or 
supplements.  These  changes  will 
supersede  all  information  regarding 
Type  I  DMF's  detailed  in  the  current 
guidance  for  industry  on  DMF's. 

To  accommodate  firms  that  have 
submitted  information  under  a  Type  I 
DMF  that  should  have  been  filed  under 
DMF  Types  II  through  V,  a  list  of  all 
CDER  Type  I  DMF's  is  available  for 
public  review  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  list  is  also  available  on 
the  CDER  Internet  site  at  http:// 
wvvrw.fda.gov/cder/dmf/index.htm.  If  a 
DMF  holder  believes  that  its  Type  I 
DMF  should  be  recategorized  or 
transferred  to  another  type  of  DMF,  the 
DMF  holder  may  contact  the  Drug 
Master  File  Staff  within  180  days  of 
publication  of  this  rule  in  the  Federal 
Register  *.  FDA  will  consider 
recategorizing  an  entire  Type  I  DMF  to 
another  type  only  if  the  Type  I  DMF 
contains  substantive  information  other 
than  information  concerning 
manufacturing  site,  facilities,  operating 
procedures,  and  personnel. 

Some  Type  I  DMF's  currently  on  file 
contciin  information  concerning 
sterilization  process  validation  and 
other  information  relevant  to  the  review, 
evaluation,  and  assurance  of  the  sterility 
of  sterile  products.  For  sterile  items  that 
are  not  the  subject  of  an  IND,  NDA,  or 
ANDA  and  that  are  sold  to  a  second 
party  (e.g.,  rubber  closiues  that  are 
sterilized  by  the  manufacturer  and  sold 
to  a  second  party),  CDER  will  consider 
transferring  product-specific  and 
general  information  concerning 
sterilization  process  validation  to  the 
DMF  file  or  DMF  type  (i.e.,  II  through 


'  Food  and  Drug  Administration,  12229  Wilkins 
Ave.,  Rockville,  MD  20852.  The  Drug  Master  File 
Staff  may  also  be  reached  at  301-827-4210  or  at 
DMFTypel@cder.fda.gov. 


TV)  under  which  manufacturing 
information  for  the  specific  item  is  filed. 
For  instance,  DMF's  concerned  with 
sterilization  procedures  for  rubber 
stoppers  would  be  reclassified  as  Type 
III  DMF's  (packaging  materials). 
Contract  manufacturers  of  sterile  drug 
substances  and  sterile  finished  drug 
products  including  biotechnology 
products  filed  as  DMF's,  contract 
sterilization  firms  (e.g.,  ethylene  oxide, 
gamma  radiation,  and  electron  beam 
radiation),  and  manufacturers  of  sterile 
finished  drug  products  that  are  the 
subject  of  a  drug  product  application 
may  request  a  transfer  from  Type  I  to 
Type  V  DMF  of  nonproduct-specific 
information  and  procediues  that  are 
submitted  to  support  a  claim  of  sterility. 
Where  applicable,  the  content  and 
format  of  such  transferred  information 
should  follow  FDA's  guidance  for 
industry  entitled  "Submission  of 
Documentation  for  Sterilization  Process 
Vfdidation  Applications  for  Hiunan  and 
Veterinary  Drug  Products"  (November  1, 
1994). 

CBER  intends  to  administratively 
recategorize  current  Type  I  Master  Files 
that  are  still  needed  to  other  Master  File 
Types  as  appropriate.  CBER  will  make 
a  list  of  those  Type  I  Master  Files  that 
have  not  been  recategorized  available 
for  public  review  in  the  Dockets 
Management  Branch  (address  above), 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document,^  no  later  than  30  days  after 
date  of  publication  of  this  document  in 
the  Federal  Register.  The  list  will  also 
be  available  on  the  CBER  Internet  site  at 
www.fda.gov/CBER.  If  a  holder  of  a 
Type  I  Master  File  believes  that  the 
Master  File  should  be  recategorized,  the 
holder  may  contact  the  Division  of 
Manufacturing  and  Product  Quality 
(DMPQ)  {HFM-207),  Office  of 
Compliance  and  Biologies  Quality, 
CBER,  1401  Rockville  Pike.  Rockville, 
MD  20852-1448.  DMPQ  may  also  be 
reached  at  301-827-3031. 

The  agency  advises  that  applicants 
who  have  current  approved  applications 
that  reference  Type  I  DMF's  transferred 
to  Type  V  DMF's  may  notify  the  agency 
of  this  change  in  an  aiuiual  report  as 
provided  in  21  CFR  314.70. 

FDA  has  examined  the  possible 
impact  of  these  changes  and  believes 
that  a  review  of  requests  to  transfer 
DMF's  can  be  handled  without  placing 
a  significant  burden  on  the  agency. 

The  agency  agrees  with  the  suggestion 
that  the  final  rule  should  be 
implemented  in  conjunction  with  an 
educational  effort  and  will  work  with 
the  press  and  industry  trade 
associations  to  publicize  the  obligations 
and  options  provided  by  the  regulation. 


Based  on  industry  response  and 
requests  for  further  information,  FDA 
will  determine  whether  to  provide 
further  educational  opportunities  such 
as  workshops. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule  will 
lessen  paperwork  and  recordkeeping 
burdens  and  impose  no  significant  new 
burdens,  the  agency  certifies  that  the 
regulation  will  not  have  a  significcuit 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

The  Unfunded  Mandates  Reform  Act 
(Public  Law  104—4)  requires  that 
agencies  prepare  a  written  statement 
including  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  aiuiual 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  or  more. 
This  final  rule  does  not  impose  any 
mandates  on  State,  local,  or  tribal 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  611 
RIN184a-AC65 

Teacher  Quality  Enhancement  Grants 
Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  issues 
regulations  to  implement  a  requirement 
of  section  204(e)  of  the  Higher 
Education  Act  (HEA),  as  amended  by 
the  Higher  Education  Amendments  of 
1998.  Section  204(e)  requires  that 
students  in  teacher  preparation 
programs  funded  under  the  Teacher 
Recruitment  Program  must  repay 
scholarships  provided  with  program 
funds  if  they  do  not  teach  in  high-need 
local  educational  agencies  for  the  period 
of  time  for  which  they  receive 
scholarship  assistance.  These 
regulations  also  would  apply  to  any 
scholarships  awarded  to  students  in 
teacher  preparation  programs  funded 
under  the  State  and  Partnership 
Programs  authorized  in  sections  202  and 
203  of  the  HEA. 

DATES:  These  regulations  are  effective 
January  12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Louis  Venuto,  Higher  Education 
Programs,  Office  of  Postsecondary 
Education,  Office  of  Policy,  Planning, 
and  Innovation,  1990  K  Street.  NW., 
Washington.  DC  20006-8525: 
Telephone:  (202)  502-7763.  Inquiries 
also  may  be  sent  by  e-mail  io: 
Louis_Venuto@ed.gov  or  by  FAX  to: 
(202)  502-7699.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  8,  1998,  the  President 
signed  into  law  the  Higher  Education 
Amendments  of  1998  (Pub.  L.  105-244). 
Title  II  of  this  law  addresses  the 
Nation's  need  to  ensure  that  new 
teachers  enter  the  classroom  prepared  to 
teach  all  students  to  high  standards  by 
authorizing,  as  Title  II  of  the  Higher 
Education  Act  (HEA),  Teacher  Quality 
Enhancement  Grants  for  States  and 
Partnerships. 


The  new  Teacher  Quality 
Enhancement  Grants  Program  consists 
of  three  different  competitive  grant 
programs.  Together,  the  .State  Grants 
Program,  the  Partnership  Grants  for 
Improving  Teacher  Preparation 
Program,  and  the  Teacher  Recruitment 
Program,  these  programs  are  designed  to 
increase  student  achievement  by 
supporting  comprehensive  approaches 
to  improving  teacher  quality. 

One  key  aspect  of  the  Teacher 
Recruitment  Grants  Program  is  the 
availability  of  scholarships  to  students 
who  are  enrolled  in  teacher  preparation 
programs  at  the  grantee  institutions  of 
higher  education  (IHEs)  (or  at  IHEs 
working  with  State  Teacher  Recruitment 
Program  grantees),  and  who  agree  to 
teach  in  high-need  school  districts.  As 
provided  in  section  204(e)  of  the  HEA, 
in  exchange  for  scholarship  support 
recipients  must  agree  to  incur  a 
contractual  obligation,  under  terms  the 
Department  establishes,  to  teach  in 
high-need  LEAs  for  a  period  equivalent 
to  the  period  for  which  they  receive  the 
scholarship. 

On  November  5,  1999,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  part  in  the 
Federal  Register  (64  FR  60632).  In  the 
preamble  to  the  NPRM,  the  Secretary 
discussed  on  pages  60632  through 
60638  the  proposed  terms  and 
conditions  of  this  contractual 
agreement.  The  major  issues  addressed 
by  the  NPRM  included— 

•  Whether  all  with  Teacher 
Recruitment  Program  scholarship 
recipients  should  have  to  meet  their 
service  obligations  by  teaching  in  high- 
need  schools  of  high-need  LEAs; 

•  The  definition  of  a  "high-need 
LEA"  and  a  "high-need  school"  in 
which  scholarship  recipients  would 
need  to  teach  in  order  to  avoid 
responsibility  for  repaying  their 
scholarships; 

•  How,  in  order  to  retain  the  financial 
assistance  as  a  scholarship,  the 
Department  will  calculate  the  period  of 
time  in  which  the  scholarship  recipient 
must  teach  in  a  high-need  school  of  a 
high-need  LEA; 

•  Conditions  under  which  the 
Department  may  defer  a  scholarship 
recipient's  service  obligation; 

•  The  amount  of  the  scholarship 
recipient's  indebtedness  to  the  Federal 
government  for  failure  to  meet  the 
service  obligation,  terms  of  repayment, 
and  any  limited  circumstances  under 
which  the  Department  would  discharge 
this  indebtedness; 

•  The  content  of  the  scholarship 
agreement  that  the  scholarship  recipient 
would  execute; 
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•  The  respective  responsibilitiet  of 
the  scholarship  recipient,  teacher 
preparation  program  in  which  the 
recipient  is  enrolled,  and  the  LEA  in 
which  he  or  she  is  later  employed,  to 
provide  periodically  to  the  Department 
basic  employment  and  other 
information  on  the  recipient  until  the 
Department  has  determined  that  the 
recipient  has  fulfilled  the  service 
obligation  or  has  repaid  the  scholarship, 
interest,  and  any  costs  of  collection;  and 

•  Whether  the  rules  governing  the 
receipt  of  scholarships  provided  under 
the  Teacher  Recruitment  Program 
should  also  apply  to  the  receipt  of 
scholarships  that  grantees  provide 
under  the  State  and  Partnership 
Programs. 

In  response  to  public  comment 
received  on  the  NPRM,  these  final 
regulations  have  been  renumbered  to 
enhance  clarity.  They  also  contain  three 
changes  to  the  proposed  regulations 
announced  in  the  NPRM.  These 
regulations  now — 

(1)  Clarify  that  a  middle  or  secondary 
school  may  be  considered  "high  need" 
if  it  either  has  at  least  50  percent  of  its 
enrolled  students  eligible  for  free  and 
reduced  lunch  subsidies,  or  is  otherwise 
eligible  to  operate  as  a  schoolwide 
program  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act  (ESEA) 
(§611.1); 

(2)  Require  program  grantees  offering 
teacher  recruitment  scholarships,  in 
collaboration  with  the  high-need  LEA(s) 
participating  in  their  projects,  to  ensure 
that  scholarship  recipients  are  placed,  to 
the  extent  possible,  in  the  highest-need 
schools  of  those  LEAs  (§  611.52(c));  and 

(3)  Provide  two  ways  in  which  a 
scholarship  recipient  may  meet  his  or 
her  responsibility  to  ensure  that  the 
Department  has  timely  information 
confirming  that  the  recipient  is  meeting 
the  service  obligation.  The  first,  as 
proposed  in  the  NPRM,  is  by  having  the 
LEA  in  which  he  or  she  teaches  submit 
the  needed  employment  information  to 
the  Department  in  the  time  periods  the 
regulation  specifies.  The  second  is  by 
submitting  to  the  Department,  within 
the  required  time  periods,  a  notarized 
statement  that  the  recipient  has  asked 
the  LEA  to  provide  this  information  to 
the  Department  along  with  a  copy  of  the 
information  the  LEA  has  been  asked  to 
provide.  Where  a  scholarship  recipient 
chooses  the  second  option,  the 
Department's  determination  that  he  or 
she  is  meeting  the  service  obligation  is 
only  provisional;  the  recipient 
maintains  a  responsibility  to  work  to 
have  the  LEA  submit  the  needed 
information  as  soon  as  possible 

(§§  611.46(a)  and  611.47(a)). 


Corresponding  changes  also  have 
been  made  to  the  proposed  terms  and 
conditions  of  the  scholarship  agreement 
and  LEA  reporting  form,  which  were 
included  in  the  November  5.  1999 
notice  as  Appendices  A  and  B  to  the 
NPRM,  respectively.  In  all  other 
respects,  these  regulations  are  the  same 
as  those  published  in  the  NPRM. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Assistant 
Secretary's  invitation  in  the  NPRM,  we 
received  eight  comments.  An  analysis  of 
these  comments  and  of  the  changes  in 
the  regulations  since  publication  of  the 
NPRM  is  published  in  an  appendix  at 
the  end  of  these  final  regulations. 
Generally,  we  do  not  address  technical 
and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  the  Secretary  to  make. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  proposed  regulations  would 
address  the  National  Education  Goal 
that  the  Nation's  teaching  force  will 
have  the  content  knowledge  and 
teaching  skills  needed  to  instruct  all 
American  students  for  the  next  century. 

Paperwork  Reduction  Act  of  1995 

The  Paperwork  ReductiAi  Act  of  1995 
does  not  require  you  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  0MB  control  number. 
We  display  the  valid  0MB  control 
numbers  assigned  to  the  collections  of 
information  in  these  final  regulations  at 
the  end  of  the  affected  sections  of  the 
regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  specific  plans  and  actions 
for  this  program. 


Assessment  of  Educational  Impact 

In  the  NPRM  wc  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Waiver  of  Delayed  Effective  Date 

5  U.S.C.  553(d)  provides  that  the 
effective  date  of  regulations  generally 
must  be  at  least  30  days  after  their 
publication  in  the  Federal  Register,  but 
permits  the  Secretary  to  establish  an 
earlier  effective  date  for  good  cause 
foimd  and  published  with  the 
regulations.  The  Secretary  makes  thee 
regulations  effective  as  of  the  date  of 
publication  because  program  grantees 
need  them  inunediately  in  order  to 
award  scholarships  with  grant  funds  for 
the  academic  term  beginning  January 
2000. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (PDF)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ed.gov/fedreg.htm, 
http://www.ed.gov/news.html.  To  use 
the  PDF  you  must  have  the  Adobe 
Acrr  bat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  these 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  at  (202)  512-1530  or,  toll 
free,  at  1-888-293-6498. 

Note:  The  official  version  of  the  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofTicial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://ww'w.access.gpo.gQv/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.336:  Teacher  Quality- 
Enhancement  Grants  Program) 

List  of  Subjects  in  34  CFR  part  611 

Colleges  and  universities,  Elementarj' 
and  secondary  education.  Grant 
programs — education. 
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Subpart  A — General  Provisions 

§  611 .1  What  definitions  apply  to  the 
Teacher  Quaiity  Enhancement  Grants 
Program? 

The  following  definitions  apply  to 
this  part: 

High-need  local  educational  agency 
(LEA)  means  an  LEA  that  meets  one  of 
the  following  definitions: 

(1)  An  LEA  with  at  least  one  school — 
(i)  In  which  50  percent  or  more  of  the 

enrolled  students  are  eligible  for  free 
and  reduced  lunch  subsidies;  or 

(ii)  That  otherwise  is  eligible,  without 
receipt  of  a  waiver,  to  operate  as  a 
schoolwide  program  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act. 

(2)  An  LEA  that  has  one  school 
where — 

(i)  More  than  34  percent  of  academic 
classroom  teachers  overall  (across  all 
academic  subjects)  do  not  have  a  major, 
minor,  or  significant  course  work  in 
their  main  assignment  field;  or 

(ii)  More  than  34  percent  of  the  main 
assignment  faculty  in  two  of  the  core- 
subject  departments  do  not  have  a 
major,  minor,  or  significant  work  in 
their  main  assigned  field. 

(3)  An  LEA  that  serves  a  school  whose 
attrition  rate  among  classroom  teachers 
was  15  percent  or  more  over  the  last 
three  school  years. 

High-need  school  means  an 
elementary,  middle,  or  secondary  school 
operated  by  a  high-need  LEA  in  which 
the  school's  students  or  teach- ng  staff 
meet  the  elements  in  paragraphs  (1),  (2), 
or  (3)  of  the  definition  of  a  high-need 
LEA. 

Main  assignment  field  means  the 
academic  field  in  which  teachers  have 
the  largest  percentage  of  their  classes. 

Significant  course  work  means  four  or 
more  coUege-or  graduate-level  courses 
in  the  content  area. 

(Authority:  20  U.S.C.  1024(e)) 

Subparts  B-D  [Reserved] 

Subpart  E — Scholarships 

§  61 1 .41     Under  what  circumstances  may 
an  individual  receive  a  scholarship  of 
program  funds  to  attend  a  teacher  training 
program? 

(a)  General:  The  service  obligation.  An 
individual,  whom  a  grantee  finds 
eligible  to  receive  a  scholarship  funded 
under  this  part  to  attend  a  teacher 
preparation  program,  may  receive  the 
scholarship  only  after  executing  a 
binding  agreement  with  the  institution 
of  higher  education  (IHE)  offering  the 
scholarship  that,  after  completing  the 
program,  the  individual  will  either — 

(1)  Teach  in  a  high-need  school  of  a 
high-need  LEA  for  a  period  of  time 


equivalent  to  the  period  for  which  the 
individual  receives  the  scholarship;  or 

(2)  Repay,  as  set  forth  in  §  611.43,  the 
Teacher  Quality  Enhancement  Grant 
Program  funds  provided  as  a 
scholarship. 

(b)  Content  of  the  scholarship 
agreement.  To  implement  the  service- 
obligation  requirement,  the  scholarship 
agreement  must  include  terms, 
conditions,  and  other  information 
consistent  with  §§611.42-611.49  that 
the  Secretary  determines  to  be 
necessary. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§  61 1 .42    How  does  ttte  Secretary  calculate 
tt>e  period  of  the  scholarship  recipient's 
service  obligation? 

(a)  Calculation  of  period  of 
scholarship  assistance. 

(1)  The  Secretary  calculates  the  period 
of  time  for  which  a  student  received 
scholarship  assistance  on  the  basis  of 
information  provided  by  the  grantee 
under  §611.50. 

(2)  The  period  for  which  the  recipient 
received  scholarship  assistance  is  the 
period  during  which  an  individual 
enrolled  in  the  teacher  preparation 
program  on  a  full-time  basis,  excluding 
the  summer  period,  would  have 
completed  the  same  course  of  study. 

(b)  Calculation  of  period  needed  to 
teach  to  meet  the  service  obligation.  (1) 
The  period  of  the  scholarship  recipient's 
service  obligation  is  the  period  of  the 
individual's  receipt  of  scholarship 
assistance  as  provided  in  paragraph  (a) 
of  this  section. 

(2)  The  Secretary  calculates  the  period 
that  a  scholarship  recipient  must  teach 
in  a  high-need  school  of  a  high-need 
LEA  in  order  to  fulfill  his  or  her  service 
obligation  by — 

(i)  Comparing  the  period  in  which  the 
recipient  received  a  scholarship  as 
provided  in  paragraph  (a)  of  this  section 
with  the  information  provided  by  the 
high-need  LEA  under  §§  611.46  and 
611.47  on  the  period  the  recipient  has 
taught  in  one  of  its  high-need  schools; 
and 

(ii)  Adjusting  the  period  in  which  the 
recipient  has  taught  in  a  high-need 
school  to  reflect  the  individual's 
employment,  if  any,  as  a  teacher  on  a 
part-time  basis  relative  to  classroom 
teachers  the  LEA  employs  on  a  full-time 
basis  under  the  LEA's  standard  yearly 
contract  (excluding  any  summer  or 
intersession  period). 

(c)  The  Secretary  adjusts  the  period  of 
a  scholarship  recipient's  service 
obligation  as  provided  in  paragraph  (b) 
of  this  section  to  reflect  information  the 
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high-need  LEA  provides  under 
§§611.46  and  611.47  that  the 
scholarship  recipient  also  has  taught  in 
a  high-need  school  in  a  summer  or 
intersession  period. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§  61 1 .43  What  are  the  consequences  of  a 
scholarship  recipient  s  failure  to  meet  the 
service  obligation? 

(a)  Obligation  to  repay:  General.  (1)  A 
scholarship  recipient  who  does  not 
hilfill  his  or  her  service  obligation 
must — 

(i)  Repay  the  Department  the  full 
amount  of  the  scholarship,  including 
the  principal  balance,  accrued  interest, 
and  any  collection  costs  charged  under 
paragraphs  (c)  and  (d)  of  this  section;  or 

(ii)  Be  discharged  of  any  repayment 
obligation  as  provided  in  §  611.45. 

(2)  Unless  the  service  obligation  is 
deferred  as  provided  in  §  611.44  or  the 
repayment  requirement  is  discharged, 
the  obligation  to  repay  the  amoimt 
provided  in  paragraph  (a)(1)  of  this 
section  begins  six  months  after  the  date 
the  recipient — 

(i)  Completes  the  teacher  training 
program  without  beginning  to  teach  in 
a  high-need  school  of  a  high-need  LEA; 
or 

(ii)  Is  no  longer  enrolled  in  the  teacher 
training  program. 

(3)  The  Secretary  determines  whether 
a  scholarship  recipient  has  fulfilled  the 
service  obligation  on  the  basis  of 
information  that  the  Department 
receives  as  provided  in  §§  611.46  and 
611.47. 

(b)  Obligation  to  Repay:  Partial 
performance  of  the  service  obligation. 
(1)  A  scholarship  recipient  who  teaches 
in  a  high-need  school  of  a  high-need 
school  district  for  less  than  the  period 
of  his  or  her  service  obligation  must 
repay — 

(i)  The  amount  of  the  scholarship  that 
is  proportional  to  the  unmet  portion  of 
the  service  obligation; 

(ii)  Interest  that  accrues  on  this 
portion  of  the  scholarship  beginning  six 
months  after  the  recipient's  graduation 
from  the  teacher  preparation  program; 
and 

(iii)  Costs  of  collection,  if  any. 

(2)  Unless  the  service  obligation  is 
deferred  or  the  repayment  requirement 
is  discharged,  the  obligation  to  repay  the 
amount  provided  in  paragraph  (b)(1)  of 
this  section  begins  six  months  after  the 
date  the  recipient  is  no  longer  employed 
as  a  teacher  in  a  high-need  school  of  a 
high-need  LEA. 

(c)  Availability  of  payment  schedule. 
(1)  Upon  request  to  the  Secretary,  the 


scholarship  recipient  may  repay  the 
scholarship  and  accrued  interest 
according  to  a  payment  schedule  that 
the  Secretary  establishes. 

(2)  A  payment  schedule  must  permit 
the  full  amount  of  the  scholarship  and 
accrued  interest  to  be  repaid  within  ten 
years.  The  minimum  monthly  payment 
is  $50  unless  a  larger  monthly  payment 
is  needed  to  enable  the  full  amount  that 
is  due  to  be  paid  within  this  timeft-ame. 

(d)  Interest.  In  accordance  with  31 
U.S.C.  3717  and  34  CFR  part  30,  the 
Secretary  charges  interest  on  the  unpaid 
balance  that  the  scholarship  recipient 

,  owes.  (The  grantee  offering  the 
scholarship  must  ensure  that 
scholarship  agreement  the  recipient 
executes  includes  the  current  rate  of 
interest,  as  provided  by  the 
Department.)  However,  except  as 
provided  in  §  611.44(d),  the  Secretary 
does  not  charge  interest  for  the  period 
of  time  that  precedes  the  date  on  which 
the  scholarship  recipient  is  required  to 
begin  repayment. 

(e)  Failure  to  meet  requirements.  A 
scholarship  recipient's  failure  to  satisfy 
the  requirements  of  §§611.42-611.48  in 
a  timely  manner  results  in  the  recipient 
being — 

(1)  In  non-compliance  with  the  terms 
of  the  scholarship; 

(2)  Liable  for  repayment  of  the 
scholarship  and  accrued  interest;  and 

(3)  Subject  to  collection  action. 

(f)  Action  by  reason  of  default.  The 
Secretary  may  take  any  action 
authorized  by  law  to  collect  the  amount 
of  scholarship,  accrued  interest  and 
collection  costs,  if  any,  on  which  a 
scholarship  recipient  obligated  to  repay 
under  this  section  has  defaulted.  This 
action  includes,  but  is  not  limited  to, 
filing  a  lawsuit  against  the  recipient, 
reporting  the  default  to  national  credit 
bureaus,  and  requesting  the  Internal 
Revenue  Service  to  offset  the  recipient's 
Federal  income  tax  refund. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§  61 1 .44    Under  what  circumstances  may 
the  Secretary  defer  a  scholarship 
recipient's  service  obligation? 

(a)  Upon  vknritten  request,  the 
Secretary  may  defer  a  service  obligation 
for  a  scholarship  recipient  who — 

(1)  Has  not  begun  teaching  in  a  high- 
need  school  of  a  high-need  LEA  as 
required  by  §  611.41(a);  or 

(2)  Has  begun  teaching  in  a  high-need 
school  of  a  high-need  LEA,  and  who 
requests  the  deferment  within  six 
months  of  the  date  he  or  she  no  longer 
teaches  in  this  school. 


(b)  To  obtain  a  deferment  of  the 
service  obligation,  the  recipient  must 
provide  the  Secretary  satisfactory 
information  of  one  or  more  of  the 
following  circumstances: 

(1)  Serious  physical  or  mental 
disability  that  prevents  or  substantially 
impairs  the  scholarship  recipient's 
employability  as  a  teacher. 

(2)  The  scholarship  recipient's 
inability,  despite  due  diligence  (for 
reasons  that  may  include  the  failure  to 
pass  a  required  teacher  certification  or 
licensure  examination),  to  secure 
employment  as  a  teacher  in  a  high-need 
school  of  a  high-need  school  LEA. 

(3)  Membership  in  the  armed  forces  of 
the  United  States  on  active  duty  for  a 
period  not  to  exceed  three  years. 

(4)  Other  extraordinary  circumstances 
that  the  Secretary  accepts. 

(c)  Unless  the  Secretary  determines 
otherwise — 

(1)  A  scholarship  recipient  must 
apply  to  renew  a  deferment  of  the 
service  obligation  on  a  yearly  basis;  and 

(2)  The  recipient  has  60  days  from  the 
end  of  the  deferment  period  to  begin 
teaching  in  a  high-need  school  of  a^high- 
need  LEA  or  become  liable  for 
repayment  of  the  scholarship,  any 
accrued  interest,  and  any  costs  of 
collection. 

(d)(1)  As  provided  in  §  611.43(a)(2), 
during  periods  for  which  the  Secretary 
defers  a  scholarship  recipient's  service 
obligation,  the  scholarship  recipient 
does  not  have  an  obligation  to  repay  the 
scholarship.  However,  interest 
continues  to  accrue  on  the  amount  of 
the  scholarship. 

(2)  If  the  scholarship  recipient  fulfills 
his  or  her  service  obligation  after  the 
end  of  the  deferment,  the  Secretary 
waives  the  obligation  to  repay  accrued 
interest. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§611.45    Under  what  circumstances  does 
the  Secretary  discharge  a  scholarship 
recipient's  obligation  to  repay  for  failure  to 
meet  the  service  obligation? 

(a)  The  Secretary  discharges  the 
obligation  of  a  scholarship  recipient  to 
repay  the  scholarship,  interest,  and  any 
costs  for  failure  to  meet  the  service 
obligation  based  on  information 
acceptable  to  the  Secretary  of — 

(1)  The  recipient's  death;  or 

(2)  The  total  and  permanent  physical 
or  mental  disability  of  the  recipient  that 
prevents  the  individual  from  being 
employable  as  a  classroom  teacher. 

(b)  Upon  receipt  of  acceptable 
documentation  and  approval  of  the 
discharge  request,  the  Secretary  returns 
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§  611 .46    What  ari  a  scholarship  recipient's 
reporting  respons  bilities  upon  graduation 
from  the  teacher  preparation  program? 

(a)  Within  six  nonths  of  graduating 
ft'om  a  teacher  pi  eparation  program,  a 
scholarship  recij  ient  must  either — 

(1)  Have  the  LEA  in  which  the 
recipient  is  emp  oyed  as  a  teacher 
provide  the  Dep<  rtment  information, 
which  the  Secret  iry  may  require,  to 
confirm — 

(i)  The  home  a  idress,  phone  number, 
social  seciuity  ni  imber,  and  other 
identifying  infor:  nation  about  the 
recipient; 

(ii)  That  he  or  ihe  is  teaching  in  a 
high-need  schoo  of  a  high-need  LEA; 
and 

(iii)  Whether  t  le  individual  is 
teaching  full-  or  )art-time  and,  if  part- 
time,  the  fuU-tim  b  equivalency  of  this 
teaching  compare  (d  to  the  LEA's  full- 
time  teachers; 

(2)  Provide  the  Department — 

(i)  A  notarized  statement  that  the 
scholarship  recij  ient  has  asked  the  LEA 
to  provide  the  D«  partment  the 
information  iden  tified  in  paragraph 
(a)(1)  of  this  sect  on,  including  the  name 
and  telephone  nt  imber  of  the  LEA 
official  to  whom  the  request  was  made; 
and 

(ii)  A  copy  of  t  le  information 
identified  in  pari  graph  (a)(1)  of  this 
section  that  the  r  jcipient  has  asked  the 
LEA  to  provide  ti )  the  Department;  or 

(3)  Provide  the  Department  a  ciurent 
home  address  an  1  telephone  number,  a 
work  address  an(  telephone  number, 
the  recipient's  sc  :ial  security  number, 
and  one  of  the  fo  lowing: 

(i)  The  requirei  1  repayment  of  the 
scholarship. 

(ii)  A  request  t  »at  the  Secretary  permit 
the  recipient  to  r  ;pay  the  scholarship 
and  accrued  inte  est  in  installments  as 
permitted  by  §6:  1.43(c). 

(iii)  A  request  hat  the  Secretary  defer 
the  service  obligi  tion  as  permitted  by 
§611.44. 

(b)  If  the  recipi  ent  provides  the 
Department  the  i  iformation  identified 
in  paragraph  (a)(  I)  of  this  section,  the 
Department  acce  jts  the  information 
provisionally,  bu  t  the  recipient  retains 
responsibility  foi  working  to  have  the 
LEA  submit  the  i  nformation. 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§611.47    What  are  a  scholarship  recipient's 
reporting  responsibilities  upon  the  close  of 
the  LEA'S  academic  year? 

(a)  At  the  close  of  the  LEA's  academic 
year,  a  scholarship  recipient  whose  LEA 
reports  under  §  611.46(a)  that  he  or  she 
is  teaching  in  a  high-need  school  of  a 
high-need  LEA  must — 

(1)  Have  the  LEA  provide  information 
to  the  Department,  as  the  Secretary  may 
require,  that  confirms  the  recipient's 
actual  employment  status  for  the 
preceding  period;  or 

(2)  Provide  the  Department — 

(i)  A  notarized  statement  that  the 
scholarship  recipient  has  asked  the  LEA 
to  provide  the  Department  the 
information  identified  in  paragraph 
(a)(1)  of  this  section,  including  the  name 
and  telephone  number  of  the  LEA 
official  to  whom  the  request  was  made; 
and 

(ii)  A  copy  of  the  information 
identified  in  paragraph  (a)(1)  of  this 
section  that  the  recipient  has  asked  the 
LEA  to  provide  to  the  Department. 

(b)  If  the  recipient  provides  the 
Department  the  notarized  statement  and 
accompanying  information  identified  in 
paragraph  (a)(2)  of  this  section,  the 
Department  accepts  the  information 
provisionally,  but  the  recipient  retains 
an  ongoing  responsibility  for  working  to 
have  the  LEA  submit  the  information 
directly  to  the  Department. 

(c)  In  subsequent  school  years,  the 
recipient  must  have  the  LEA  continue  to 
provide  information  to  the  Department 
on  the  recipient's  employment  as  the 
Secretary  may  require,  until  the 
Department  notifies  the  recipient  that 
the  service  obligation  has  been  fulfilled. 
The  alternative  procedures  in  paragraph 
(a)(2)  of  this  section  also  apply  in 
subsequent  years. 

(d)(1)  The  Secretary  provides  a 
scholarship  recipient  with  credit  toward 
the  service  obligation  for  teaching  in  a 
high-need  school  of  a  high-need  LEA 
during  a  summer  or  intersession  period 
(for  LEAs  that  operate  year-round 
programs). 

(2)  To  receive  this  credit,  the  recipient 
must  have  the  LEA  at  the  end  of  the 
summer  or  intersession  period  provide 
information  to  the  Department,  as  the 
Secretary  may  require,  that  confirms 
that  the  recipient  has  taught  during  this 
period  in  a  high-need  school. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 


§  61 1 .48    What  are  a  scholarship  recipient's 
reporting  responsibilities  upon  failure  to 
graduate  or  withdrawal  of  scholarship 
support? 

(a)(1)  Within  six  months  of  the  date 
the  scholarship  recipient  is  no  longer  . 
enrolled  in  the  teacher  training  program, 
or  within  six  months  of  the  IHE's 
withdrawal  of  scholarship  support  for 
failure  to  maintain  good  academic 
standing,  the  recipient  must  submit  to 
the  Department — 

(i)  The  required  repayment  of  the 
scholarship; 

(ii)  A  request  that  the  Secretary 
establish  a  binding  schedule  imder 
which  the  recipient  is  obligated  to  repay 
the  scholarship,  accrued  interest,  and 
any  costs  of  collection;  or 

(iii)  A  request  that  the  Secretary  defer 
the  service  obligation  as  permitted  by 
§611.44. 

(2)  Upon  review  of  the  repayment  or 
information  provided  under  paragraph 
(a)(1)  of  this  section,  the  Department 
notifies  the  recipient  of  the  status  of  the 
recipient's  obligations  and  of  any 
schedule  under  which  the  recipient 
must  repay  the  scholarship. 

(b)  Until  the  Secretary  determines  that 
the  individual  either  has  satisfied  his  or 
her  service  obligation  or  has  repaid  the 
full  amount  of  the  scholarship,  accrued 
interest,  and  any  costs,  the  recipient 
also  remains  responsible  for  providing 
the  Department — 

(1)  The  information  identified  in  this 
part;  and 

(2)  A  current  home  address  and 
telephone  number,  and  a  current  work 
address  and  work  telephone  number. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840— 
0753) 

(Authority:  20  U.S.C.  1024(8)) 

§  61 1 .49    What  are  a  grantee's 
responsibilities  for  implementing  the 
scholarship  requirements  t>efore  awarding 
a  scholarship? 

Before  awarding  scholarship 
assistance  with  funds  provided  under 
this  part  to  any  student  attending  a 
teacher  preparation  program,  a  grantee 
must — 

(a)  Ensure  that  the  student 
understands  the  terms  and  conditions 
that  the  Secretary  has  determined  must 
be  included  in  the  scholarship 
agreement; 

(b)  Have  the  student  and  the 
institution  awarding  the  scholarship 
execute  a  scholarship  agreement  that 
contains  these  terms  and  conditions; 
and 

(c)  Establish  policies  for^ 

(1)  The  withdrawal  of  scholarship 
support  for  any  student  who  does  not 
remain  in  good  academic  standing;  and 
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(2)  Determining  when  and  if  re- 
negotiation of  a  student's  scholarship 
package  over  an  extended  period  of  time 
is  appropriate. 

(Approved  by  the  Office  of  Memagement 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§  611 .50    What  are  a  grantee's  reporting 
responsibilities? 

(a)  Within  30  days  of  the  beginning  of 
the  teacher  preparation  program's 
academic  term  or  v«thin  30  days  of  the 
execution  of  any  scholarship  agreement, 
whichever  is  later,  the  grantee  must 
provide  to  the  Department  the  following 
information: 

(1)  The  identity  of  each  scholarship 
recipient. 

(2)  The  amount  of  the  scholarship 
provided  with  program  funds  to  each 
recipient. 

(3)  The  full-time  equivalency,  over 
each  academic  year,  of  each  recipient's 
enrollment  in  the  teacher  training 
program  for  which  he  or  she  receives 
scholarship  assistance. 

(4)  Other  information  as  the  Secretary 
may  require. 

(b)  Within  30  days  of  a  scholarship 
recipient's  graduation  or  withdrawal 
from  the  teacher  preparation  program, 
the  grantee  must  provide  to  the 
Department  the  following  information: 

(1)  The  date  of  the  recipient's 
graduation  or  withdrawal. 

(2)  The  total  amoimt  of  program  funds 
the  grantee  awarded  as  a  scholarship  to 
the  recipient. 

(3)  The  original  of  any  scholarship 
agreement  executed  by  the  scholarship 
recipient  and  the  grantee  (or  its 
partnering  IHE  if  the  grantee  is  not  an 
WE)  before  the  recipient  was  awarded  a 
scholarship  with  program  funds. 

(4)  A  statement  of  whether  the 
institution  has  withdrawn  scholarship 
support  because  of  the  recipient's 
failure  to  maintain  good  academic 
standing. 

(5)  Other  information  as  the  Secretary 
may  require. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0753) 

(Authority:  20  U.S.C.  1024(e)) 

§  61 1 .51    How  does  a  grantee  ensure  that  a 
scholarship  recipient  understands  the 
terms  and  conditions  of  the  scholarship 
t>efore  the  recipient  leaves  the  teacher 
preparation  program? 

(a)  An  institution  that  provides  a 
scholarship  with  funds  provided  luider 
this  part  must  conduct  an  exit 
conference  with  each  scholarship 
recipient  before  that  individual  leaves 
the  institution.  During  the  exit 


conference  the  institution  must  give  the 
recipient  a  copy  of  any  scholarship 
agreement  the  recipient  has  executed, 
(b)  The  institution  also  must  review 
with  the  recipient  the  terms  and 
conditions  of  the  scholarship, 
including — 

(1)  The  recipient's  service  obligation; 

(2)  How  the  recipient  can  confirm 
whether  a  school  and  LEA  in  which  he 
or  she  would  teach  will  satisfy  the 
service  obligation; 

(3)  Information  that  the  recipient  will 
need  to  have  the  LEA  provide  to  the 
Department  to  enable  the  Secretary  to 
confirm  that  the  recipient  is  meeting  the 
service  obligation; 

(4)  How  the  recipient  may  request  a 
deferment  of  the  service  obligation,  and 
information  that  the  recipient  should 
provide  the  Department  in  any 
deferment  request; 

(5)  The  consequences  of  failing  to 
meet  the  service  obligation  including,  at 
a  minimiun,  the  amount  of  the 
recipient's  potential  indebtedness;  the 
possible  referral  of  the  indebtedness  to 
a  collection  firm,  reporting  it  to  a  credit 
bureau,  and  litigation;  and  the 
availability  of  a  monthly  payment 
schedule; 

(6)  The  amount  of  scholarship 
assistance  and  interest  charges  that  the 
recipient  muat  repay  for  failing  to  meet 
the  service  obligation;  and 

(7)  The  recipient's  responsibility  to 
ensure  that  the  Department  has  a  home 
address  and  telephone  number,  and  a 
work  address  and  telephone  number 
imtil  the  Secretary  has  determined  that 
the  recipient  has  fulfilled  the  service 
obligation  or  the  recipient's  debt  has 
been  paid  or  discharged;  and 

(8)  The  follow-up  services  that  the 
institution  will  provide  the  student 
during  his  or  her  first  three  years  of 
teaching  in  a  high-need  school  of  a  high- 
need  LEA. 

(Authority:  20  U.S.C.  1024(e)) 

§  61 1  ^2    What  are  a  grantee's 
programmatic  responsibilities  for  ensuring 
that  scholarship  recipients  t>econ>e 
successful  teachers  in  high-need  schools? 

In  implementing  its  approved  project, 
the  grantee  must — 

(a)  Provide  scholarship  recipients 
both  before  and  after  graduation  with 
appropriate  support  services,  including 
academic  assistance,  job  counseling, 
placement  assistance,  and  teaching 
support  that  will  help  to  ensure  that — 

(1)  Upon  graduation,  scholarship 
recipients  are  able  to  secure  teaching 
positions  in  high-need  schools  of  high- 
need  LEAs;  and 

(2)  After  beginning  to  teach  in  a  high- 
need  school  of  a  high-need  LEA,  former 
scholarship  recipients  have  appropriate 


follow-up  services  and  assistance  during 
their  first  three  years  of  teaching; 

(b)  Provide  LEAs  with  which  the 
grantees  collaborate  in  teacher 
recruitment  activities  with  information 
and  other  assistance  they  need  to  recruit 
highly-qualified  teachers  effectively; 
and 

(c)  Work  with  the  high-need  LEAs 
participating  in  its  project  to  ensure  that 
scholarship  recipients  are  placed,  to  the 
extent  possible,  in  highest-need  schools 
of  those  LEAs. 

(Authority:  20  U.S.C.  1024(e)) 

Subpart  F — Ott>er  Grant  Conditions 

§  61 1 .61     What  is  tt>e  maximum  Indirect 
cost  rate  for  States  and  local  educational 

Notwithstanding  34  CFR  75.560- 
75.562  and  34  CFR  80.22,  the  maximimi 
indirect  cost  rate  that  a  State  or  local 
educational  agency  receiving  funding 
under  the  Teacher  Quality  Enhancement 
Grants  Program  may  use  to  charge 
indirect  costs  to  these  funds  is  the  lesser 
of— 

(a)  The  rate  established  by  the 
negotiated  indirect  cost  agreement;  or 

(b)  Eight  percent. 

(Authority:  20  U.S.C.  1021  et  seq.) 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix — Analysis  of  Cemments  and 
Changes 

Cbmmenf: Proposed  §611.1  defines  a  high- 
need  school  and  a  high-need  local 
educational  agency  (LEA).  These  definitions 
are  important  because  after  graduating  from 
their  teacher  preparation  programs, 
scholarship  recipients  must  teach  in  these 
schools  and  LEAs  in  order  to  meet  their 
service  obligations. 

Consistent  with  section  201(b)(2)  of  the 
Higher  Education  Act  (HEA),  the  definition 
would  offer  three  alternative  criteria  by 
which  a  school  (of  a  high-need  LEA)  can  be 
considered  high-need.  Two  commenters 
urged  us  to  expand  these  proposed  criteria  so 
that  more  schools  could  qualify  as  ones  in 
which  scholarship  recipients  can  teach  and 
meet  their  service  obligations.  Under  one  of 
these  proposed  criteria,  a  school  would 
qualify  as  high-need  if  at  least  50  percent  of 
its  enrolled  students  are  eligible  to  receive 
free  and  reduced  lunch  subsidies,  i.e..  if  the 
school  is  eligible  to  operate  a  schoolwide 
program  under  Title  I  of  the  Elementary  and 
Secondary  Education  Act  (ESEA).  One 
commenter  supported  this  proposal,  but 
noted  that  many  secondary  schools  do  not 
have  reliable  data  on  student  eligibility  for 
free-and  reduced-lunch  subsidies.  The 
commenter  proposed,  therefore,  that  a 
secondary  school  qualify  as  one  in  which 
scholarship  recipients  can  meet  their  service 
obligations  through  alternative  factors.  These 
factors  would  include  having  (a)  multiple 
elementary  and  middle  schools  in  its  feeder 
system  that  meet  this  50-percent  test;  (b)  a 
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Part  A.  Policy  Guidance:  Improving  Basic 
Programs  Operated  by  Local  Educational 
Agencies.  This  guidance  is  available  on  the 
Internet  at  http://\A-\vw. ed.gov/legislation/ 
ESEA/Title  I/.  Further  information  also  is 
available  from  those  in  the  State  educational 
agency  who  administer  the  Title  I  program. 
(The  ESEA  authorizes  waivers  of  most  Title 
I  program  requirements,  including  the 
requirement  that  schools  that  wish  to  be 
schoolwide  prqgrams  serve  an  area  with  a 
specified  level  of  poverty.  The  HEA  contains 
no  comparable  waiver  authority.  Therefore,  a 
middle  or  high  school  that  lacks  data  to 
confirm  its  eligibility  to  operate  as  a  Title  I 
schoolwide  program  cannot  become  eligible 
to  be  a  high-need  school  through  a  waiver  of 
the  Title  I  schoolwide  program 
requirements.) 

Beyond  this  clarification,  we  are  unable  to 
accept  the  commenter's  recommendations  for 
alternative  factors  that  the  regulations  would 
identify  as  making  a  secondary  school  one  in 
which  a  scholarship  recipient  may  meet  the 
service  obligation.  Simply  having  some 
feeder  schools  meet  the  50  percent  threshold 
for  free-  and  reduced-lunch  subsidies  may 
not  adequately  address  the  level  of  poverty 
in  the  entire  area  the  high  school  serves.  The 
school's  drop-out  rate  is  not  sufficiently 
related  to  the  permissible  criteria  in  section 
201(b)(2)  of  the  statute. 

Finally,  we  believe  that  the  standards  of  (1) 
15  percent  of  teachers  teaching  out-of-field, 
and  (2)  a  teacher  turnover  rate  exceeding  ten 
percent,  which  the  commenter  proposes, 
would  permit  too  many  schools  to  be 
considered  high  need.  Aside  from  the 
poverty  criterion,  the  law  permits  high  need 
to  be  based  on  a  "high"  percentage  of 
secondary  school  teachers  teaching  out-of- 
field,  or  a  "high"  teacher  turnover  rate.  In  the 
application  package  available  in  February 
1999  for  the  initial  Teacher  Quality 
Enhancement  Grant  Program  competitions, 
we  explained  that  34  percent  (incorrectly 
printed  as  "35  percent")  teaching  out-of-field 
and  a  15  percent  attrition  rate  reflect  the  best 
available  national  data  on  what  these 
statutory  terms  mean.  More  specifically,  34 
percent  teaching  out-of-field  reflects  an 
average  of  the  percentage  of  public  school 
teachers  without  a  major  or  minor  in  their 
main  assignment  field  and  the  percentage  of 
teachers  in  high-poverty  schools  teaching 
out-of-field.  A  15  percent  teacher  attrition 
rate  reflects  nationwide  data  on  the 
percentage  of  teachers  in  all  schools, 
including  in  high-poverty  schools,  who  do 
not  return  to  the  same  school  the  following 
year. 

Action:  The  definition  of  "high-need  LEA" 
in  §611.1  has  been  modified.  It  now  clarifies 
that  the  term  includes  an  LEA  with  at  least 
one  school  (1)  in  which  at  least  50  percent 
of  enrolled  students  are  eligible  for  free-  and 
reduced  lunch  subsidies,  or  (2)  that 
otherwise  is  eligible,  without  a  waiver,  to 
operate  as  a  schoolwide  program  under  Title 
I  of  the  ESEA. 

Comment:  One  commenter  stated  that  it  is 
not  practical  for  an  IHE  to  provide  follow-up 
.services  to  former  scholarship  recipients  for 
three  years  after  the  individual  becomes  a 
teacher.  The  commenter.  from  a  grantee 
awarded  a  Partnership  Program  grant  under 


section  203  of  the  HEA,  asserts  that  there  are 
many  contractual  and  budgetary  issues 
affecting  the  LEA  that  are  beyond  the  IHE's 
control.  The  commenter  recommends  that  the 
regulations  instead  require  the  IHE  to  provide 
induction  services  during  the  teacher's  first 
year,  and  otherwise  make  services  available 
to  the  teacher,  upon  request,  for  up  to  three 
years  after  graduation. 

Discussion:  Section  204(d)(1)(C)  of  the 
HEA  requires  that  Teacher  Recruitment 
Program  grantees  provide  follow-up  services 
to  former  scholarship  recipients  during  their 
first  three  years  of  teaching.  For  the  other  two 
Teacher  Qua'ity  Enhancement  Grant 
Programs,  the  State  Grant  Program  and  the 
Partnership  Granis  for  Improving  Teacher 
Education  Program,  the  law  authorizes 
grantees  to  use  program  funds  for  "(ajctivities 
described  in  section  204(d)."  See  sections 
202(d)(7)  and  203(d)(7)  of  the  HEA, 
respectively.  As  section  204(d)(1)(C) 
authorizes  scholarship  assistance  to 
individuals  attending  teacher  preparation 
programs.  State  and  Partnership  Program 
grantees  may  use  grant  funds  to  award  these 
scholarships.  ^ 

However,  by  authorizing  State  and 
Partnership  Program  grantees  to  use  program 
funds  for  activities  described  in  section 
207(d),  we  believe  Congress  intended  that 
those  who  receive  scholarship  assistance 
under  these  two  programs  would  benefit 
before  and  after  graduation  from  the  same 
range  of  IHE  services  that  recipients  of 
scholarships  funded  under  the  Teacher 
Recruitment  Program  must  receive.  Hence, 
we  also  believe  that  it  is  appropriate  to 
require,  through  these  regulations.  State  and 
Partnership  grantees  to  provide  former 
scholarship  recipients  with  the  same  level  of 
follow-up  services  after  graduation  as  is 
required  under  the  Teacher  Recruitment 
Program.  These  services  would  include,  as 
required  by  section  204(d)(1)(c),  follow-up 
activities  during  these  new  teachers'  first 
three  years  of  teaching. 

We  do  note  that  the  law  does  not  specify 
the  degree  of  these  services.  Consistent  with 
a  grantee's  approved  applications,  we  believe 
that  the  form,  content,  and  extent  of  these 
follow-up  services  will  be  determined 
through  collaboration  among  the  LEA, 
scholarship  recipient(s),  and  the  program 
grantee. 

Action:  None. 

Comment:  One  commenter  stated  that  all 
States  and  partnerships  using  program  funds 
to  award  teacher  recruitment  scholarships 
should  prioritize  placements  in  ways  that 
assure  that  schools  in  the  States  with  greatest 
need  have  the  best  opportunities  to  hire  well- 
trained  teachers.  Therefore,  the  commenter 
recommended  that  all  States  and 
partnerships,  in  collaboration  with  high-need 
LEAs,  be  required  to  give  priority  in  placing 
scholarship  recipients  in  LEAs  and  schools 
that  demonstrate  the  greatest  need  according 
to  one  of  the  three  criteria  with  which  611.1 
defines  "high  need." 

Discussion:  We  agree  with  the  thrust  of  the 
comment.  The  purpose  of  the  Teacher 
Recruitment  Program  is  to  address  chronic 
shortages  of  qualified  teachers  in  high-need 
schools  and  school  districts.  IHEs  and  LEAs 
should  work  together  to  encourage  teaching 
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candidates  who  receive  scholarship 
assistance  with  Teacher  Quality 
Enhancement  Program  funds  to  ftilfill  their 
service  obligations  by  becoming  teachers  in 
the  highest  need  schools  and  school  districts. 

However,  we  are  concerned  that  the 
commenter's  recommendations  would  (1) 
burden  IHEs  unduly  with  the  responsibility 
for  securing  data  on  literally  scores  of  schools 
and  then  somehow  ranking  those  schools  by 
relative  need,  and  (2)  involve  the  IHE  too 
intimately  in  hiring  decisions  that  are  better 
left  to  the  scholarship  recipients  and  LEA 
and  school  officials.  For  this  reason,  we 
believe  that  the  better  approach  is  to  require 
the  IHE,  in  collaboration  with  the  high-need 
LEA(s)  with  which  it  partners,  to  ensure  that 
scholarship  recipients  are  placed,  to  the 
extent  possible,  in  the  highest-need  schools 
of  those  LEAs. 

Action:  Section  611.52(c)  (proposed 
611.40(d)(3))  has  been  modified  accordingly. 

Comment:  As  proposed,  §  611.39(a)  would 
require  former  scholarship  recipients  who  are 
fulfilling  their  service  obligations  to  have 
high-need  LEAs  in  which  they  teach  submit 
employment  information  periodically  to  the 
Department  confirming  that  they  are,  in  fact, 
meeting  their  service  obligation.  One 
commenter  expressed  concern  that  if, 
through  no  fault  of  the  teacher,  the  LEA  does 
not  forward  the  information  to  the 
Department,  the  former  scholarship  recipient 
could  be  wrongly  held  responsible  for 
repaying  the  scholarship  assistance  he  or  she 
had  received.  The  commenter  recommended 
that  we  accept,  on  an  interim  basis  if 
necessary,  evidence  such  as  a  noteirized 
statement  that  the  scholarship  recipient  had 
requested  the  LEA  to  submit  the  information 
verifying  employment. 

Discussion:  We  agree  with  the  commenter's 
concern  and  recommendation,  except  that  we 
believe  the  recommendation  does  not 
sufficiently  encourage  recipients  to  have 
LEAs  provide  us  with  timely  information  that 
verifies  the  scholarship  recipient's 
employment  as  a  teacher  in  a  high-need 
school  of  a  high-need  LEA.  After  considering 
the  matter,  we  are  satisfied  that  the 
scholarship  recipient  should  be  permitted  to 
meet  this  responsibility  to  verify  that  he  or 
she  is  meeting  the  service  obligation  in  either 
of  two  ways.  Specifically,  in  lieu  of  having 
the  LEA  provide  the  needed  information  to 
us  in  a  timely  manner,  the  recipient  may 
attach  to  the  notarized  statement  a  copy  of 
the  information  that  he  or  she  has  asked  the 
LEA  to  provide  to  the  Depsulment. 

We  will  consider  the  timely  receipt  of  this 
notarized  statement  and  attachment  as 
satisfactory  provisional  evidence  that  the 
individual  is  meeting  the  service  obligation, 
and  so  should  not  be  responsible  for  its 
repayment.  However,  the  Department  will  be 
unable  to  determine  finally  that  this  is  so 
without  the  signed  statement  from  the  LEA. 
Therefore,  the  scholeirship  recipient  will  have 
a  continuing  responsibility  to  work  to  get  the 
LEA  to  submit  this  information. 

Action:  Sections  611.46  and  611.47 
(proposed  §  611.39(a)  and  (b))  have  been 
modified  accordingly. 

Comment:  One  commenter  stated  that  the 
proposed  reasons  for  which  the  Department 
would  defer  a  scholarship  recipient's  service 


obligation  are  too  limited.  The  commenter 
recommends  that  deferments  also  be 
available  for  students  who  currently  are 
attending  two-year  institutions  and  cannot  be 
admitted  to  the  continuing,  and  certifying, 
higher  education  programTlQe  to  changes  in 
admission  standards  that  were  implemented 
after  the  student  had  received  a  Title  II 
scholarship. 

Discussion:  A  scholarship  recipient's 
responsibility  for  repaying  the  scholarship, 
accrued  interest,  and  costs  of  collection,  if 
any,  only  arises  if  the  scholarship  recipient 
(1)  graduates  from  a  teacher  preparation 
program  and  fails  to  confirm  to  the 
Department  that  he  or  she  has  fulfilled  the 
service  obligation,  (2)  withdraws  from  the 
teacher  preparation  program,  or  (3)  is  found 
to  be  no  longer  in  good  standing.  We  see  no 
reason. to  expand  the  proposed  areas  in 
which  deferment  of  the  service  obligation,  or 
responsibility  to  repay  the  indebtedjiess,  is 
available.  One  of  the  conditions  of  the 
scholarship  is  that  the  recipient  will  repay 
the  scholarship  amount  plus  accrued  interest 
if  he  or  she  does  not  remain  in  good 
academic  standing.  Assuming  that  the 
recipient  remains  in  good  academic  standing, 
we  believe  that  the  appropriate  response  to 
the  situation  the  commenter  posed  is  for  the 
grantee  to  continue  working  with  the 
scholarship  recipient  to  permit  him  or  her  to 
meet  any  new  admission  requirements  that 
the  continuing  institution  may  adopt. 

We  add  only  that  we  believe  the  situations 
the  commenter  describes  should  be  quite 
rare.  First,  the  kinds  of  changes  in  admission 
standards  that  the  commenter  describes  are 
likely  to  be  very  infrequent.  Beyond  this, 
with  regard  to  scholarship  recipients,  we 
presume  that  program  grantees  are  in  a 
position  to  influence  the  admission  standards 
and  decisions  of  the  teacher  preparation 
programs  they  are  implementing  or  with 
which  they  are  partnering. 

Action:  None. 

Comment:  One  commenter  asserted  that 
the  proposed  regulations  would 
inappropriately  penalize  scholarship 
recipients  who,  upon  graduation,  fail 
immediately  to  find  employment  as  teachers 
in  high-need  schools  and  school  districts. 
The  commenter  also  criticized  the  service 
obligation  as  a  disincentive  to  minority 
recruitment  since  students  have  other 
scholarship  opportunities  that  do  not  attach 
these  conditions. 

Discussion:  The  law  requires  those  who 
receive  scholarships  with  Teacher  Qualify 
Enhancement  Grant  Program  funds  to  meet 
the  service  obligation.  Moreover,  as 
proposed,  §61 1.37(b)(2)  would  enable  a 
scholarship  recipient  to  have  the  service 
obligation  deferred  where,  despite  due 
diligence,  the  recipient  is  unable  to  secure 
employment  as  a  teacher  in  a  high-need 
school  of  a  high-need  LEA. 

Action:  None. 

Comment:  One  commenter  stated  that 
while  most  of  the  regulations  were  clearly 
stated,  the  regulations  would  be  easier  to 
read  if  they  were  divided  into  more,  but 
shorter,  sections. 

Discussion:  Some  of  the  regulations  do  not 
seem  appropriate  for  dividing  into  parts. 
However,  we  agree  with  the  commenter  that 


both  proposed  §611.39  ("What  are  a 
scholarship  recipient's  reporting 
responsibilities?")  and  proposed  §611.40 
("What  are  a  grantee's  responsibilities  for 
helping  to  implement  the  scholarship 
requirements?  ")  would  be  clearer  if  broken 
into  a  series  of  shorter  regulations. 

Action:  The  final  regulations  have  been 
revised  accordingly. 

We  also  have  made  these  regulations 
applicable  to  all  three  of  the  Teacher  Quality 
Enhancement  Grant  Programs  by  (1) 
renumbering  them,  (2)  moving  them  to  a  new 
and  generally  applicable  subpart  E, 
"Scholarships,"  and  (3)  thereby  eliminating, 
as  no  longer  necessary,  proposed  §611.42 
("What  rules  govern'  scholarships  funded  by 
the  State  or  Partnership  Programs  for 
individuals  attending  teacher  preparation 
programs?") 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CPR  Parts  52  and  70 
[MO  091-1091;  FRL-6S19-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Part  70 
Operating  Permits  Program;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  it  is 
approving  an  amendment  to  the 
Missoiui  State  Implementation  Plan 
(SIP).  EPA  is  approving  revisions  to 
Missouri  rule  10  CSR  10-6.020, 
Definitions  and  Common  Reference 
Tables.  These  revisions  will  strengthen 
the  SIP  with  respect  to  attainment  and 
maintenance  of  established  air  quality 
standards.  The  effect  of  this  action  is  to 
ensure  Federal  enforceability  of  the 
state's  air  program  rule  revisions.  EPA  is 
also  approving  the  rule  as  a  revision  to 
the  Missouri  part  70  operating  permits 
program. 

DATES:  This  direct  final  rule  is  effective 
on  March  13,  2000,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  1 1 ,  2000.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  the  state  submittal(s)  are 
available  at  the  following  addresses  for 
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inspection  dur  ng  normal  business 
hours:  Environ  nental  Protection 
Agency.  Air  Pli  inning  and  Development 
Branch.  901  Nt  rth  5th  Street,  Kansas 
City.  Kansas  6e  101;  and  the 
Environmental  Protection  Agency.  Air 
and  Radiation  )ocket  and  Information 
Center.  Air  Do(  ket  (6102).  401  M  Street. 
S.W..  Washington.  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  <  t  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,  us,  or  our  '  is  used,  we  mean  EPA. 

This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Fe  leral  approval  process  for  a 
SIP? 

What  does  Fee  era!  approval  of  a  state 
regulation  mea'n  :o  me? 

What  is  the  Pa  t  70  Operating  Permits 
Program? 

What  is  being  iddressed  in  this  document? 

Have  the  requi  -ements  for  approval  of  a 
met? 
EPA  taking? 


SIP  revision  beei 
What  action  is 


What  is  a  SIP? 

Section  110  i  )f  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regul  ations  and  control 
strategies  to  en  sure  that  state  air  quality 
meets  the  natic  nal  ambient  air  quality 
standards  estal  lished  by  us.  These 
ambient  standi  rds  are  established  under 
section  109  of  he  CAA.  and  they 
currently  addr(  iss  six  criteria  pollutants. 
These  poUutar  ts  are:  carbon  monoxide, 
nitrogen  dioxi(  e,  ozone,  lead, 
particulate  ma  ter,  and  sulfur  dioxide. 

Each  state  m  ist  submit  these 
regulations  ant  control  strategies  to  us 
for  approval  ai  d  incorporation  into  the 
Federally  enfo  ceable  SIP. 

Each  Federa  ly  approved  SIP  protects 
air  quality  prir  larily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  exi  ensive,  containing  state 
regulations  or  i  »ther  enforceable 
documents  an(  supporting  information 
such  as  emissii  )n  inventories, 
monitoring  networks,  and  modeling 
demonstration ;. 

What  is  the  Fe  leral  approval  process 
for  a  SIP? 
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submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  us  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgations 
of  Implementation  Plcms."  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 

What  is  the  Part  70  Operating  Permits 
Program? 

The  CAA  Amendments  of  1990 
require  all  states  to  develop  operating 
permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  states  are  to  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  One 
purpose  of  the  part  70  operating  permits 
program  is  to  improve  enforcement  by 
issuing  each  source  a  single  permit  that 
consolidates  all  of  the  applicable  CA/i 
requirements  into  a  Federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility  into  one  document,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include:  "major"  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  our 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
permits.  Examples  of  major  sources 
include  those  that  emit  100  tons  per 


year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  dioxide,  or 
PMio;  those  that  emit  10  tons  per  year 
of  any  single  hazardous  air  pollutant 
(HAP)  (specifically  listed  under  the 
CAA);  or  those  that  emit  25  tons  per 
year  or  more  of  a  combination  of  HAPs. 

Revisions  to  the  state  and  local 
agencies  operating  permits  program  are 
also  subject  to  public  notice,  comment, 
and  our  approval. 

What  is  being  addressed  in  this 
document? 

On  September  30,  1999,  we  received 
a  request  to  amend  the  Missouri  SIP 
which  pertained  to  revisions  to  rule  10- 
CSR  10-6.020,  Definitions  and  Common 
Reference  Tables.  In  this  revision,  the 
MDNR  made  routine  updates  and 
clarifications  to  its  definitions  rule. 
Specifically,  it  revised  the  definitions  of 
"catalytic  incinerator."  "multiple 
chamber  incinerator."  "stack."  and 
"Volatile  Organic  Compounds  (VOC). 
This  rule  is  both  a  SIP  and  part  70 
program  approved  rule  and  thus  is  being 
approved  under  both  programs. 

This  amendment  to  the  Missouri  SIP 
and  part  70  program  was  submitted  by 
Stephen  Mahfood.  MDNR  Director,  on 
September  20,  1999. 

A  detailed  discussion  of  the  specific 
rule  revisions  is  contained  in  the 
technical  support  document  prepared 
for  this  action,  which  is  available  from 
the  EPA  contact  listed  above. 

Have  the  requirements  for  approval  of 
a  Sn*  revision  been  met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revisions 
meet  the  substantive  SIP  requirements 
of  the  CAA.  including  section  110  and 
implementing  regulations. 

What  action  is  EPA  taking? 

EPA  is  processing  this  action  as  a 
direct  final  action  because  the  revisions 
make  routine  changes  to  the  existing 
rule  which  are  noncontroversial. 
Therefore,  we  do  not  anticipate  any 
adverse  comments. 

Conclusion 

Final  action:  EPA  is  approving  an 
amendment  to  the  Missouri  SIP  related 
to  rule  10  CSR  10-6.020.  Definitions 
and  Common  Reference  Tables.  This 
rule  is  also  being  approved  under  the 
part  70  operating  permits  program.  This 
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direct  final  rule  is  effective  on  March 
13,  2000,  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
February  11,  2000.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADMINISTRATIVE  REQUIREMENTS 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  ExPTutive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 


C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  nde  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  establish  a 
further  health  or  risk-based  standard 
because  it  approves  provisions  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conununities,  unless  the 
Federal  Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 


section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
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governments,  oi 
result  from  this 


to  the  private  sector, 
iction. 


G.  Submission  t  ■>  Congress  and  the 
Comptroller  Gei  \eral 

The  Congress  onal  Review  Act,  5 
U.S.C.  801  et  se  ]..  as  added  by  the  Small 
Business  Regula  tory  Enforcement 
Fairness  Act  of   996,  generally  provides 
that  before  a  ml ;  may  take  effect,  the 
agency  promulg  iting  the  rule  must 
submit  a  rule  re  )ort,  which  includes  a 
copy  of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  St  ites.  EPA  will  submit  a 
report  containir  g  this  rule  and  other 
required  inform  ition  to  the  United 
States  Senate,  ti  e  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  tJ  le  rule  in  the  Federal 
Register.  This  ri  ile  is  not  a  "major  rule" 
J.S.C.  804(2). 


as  defined  by  5 


H.  Petitions  for 

Under  sectior 
petitions  for  juc  icial 


udicial  Review 


Missouri 
citation 


Chapter  6— Air  Q  jaiity  Standards,  Definitions,  Sampling  and  Reference  fwlethods,  and  Air  Pollution  Control  Regulations  for  the  State  of  Missouri 


307(b)(1)  of  the  CAA, 
review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  13,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 

EPA-Approved  Missouri  Regulations 


relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  ef  seq. 
Dated:  December  7,  1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

2.  In  §  52.1320  the  following  entry  for 
paragraph  (c).  EPA-approved 
regulations,  is  revised  to  read  as  follows: 

§  52.1 320    Identification  of  plan. 

*         *         *         *         * 

(c)  EPA-approved  regulations. 


Title 


State  effective  date  EPA  approval  date  Explanations 


Missouri  Department  of  Natural  Resources 


10-6.020 


)efinltions  and  common  reference  tables 5/30/99 


January  12,  2000  and  FR 
cite. 


PART70— {AMI:NDED] 

1.  The  author  ty  citation  for  Part  70 
continues  to  rea  d  as  follows: 

Authority:  42  I  S.C.  7401  et  seq. 


2.  Appendix 
by  adding  para 
Missouri  to  reac 


to  part  70  is  amended 
,^aph  (f)  to  the  entry  for 
as  follows: 


Appendix  A  to 
Status  of  State 
Permits  Prograi 


'art  70 — Approval 
i  Jid  Local  Operating 


Missouri 


(f)The 
Natural 
rule  10  CSR 
Common 
September  30, 
Mav  30,  1999. 


Missoliri  Department  of 
Resoun  es  submitted  Missouri 
10-  6.020,  "Definitions  and 
Refen  nee  Tables,"  on 

999,  approval  effective 


|FR  Doc.  00-3.55 
BILLING  CODE 


"lied  1-11-00;  8:45  am] 


656ft-  0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300962;  FRL-6485-4] 
RIN  2070-AB78 

Mepiquat  Chloride;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  mepiquat  chloride 
regulated  as  N,N-dimethylpiperidinium 
chloride  in  or  on  grapes  and  raisins. 
BASF  Corporation  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
January  12,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300962, 


must  be  received  by  EPA  on  or  before 
March  13,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300962  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  703  305- 
7740;  and  e-mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I** 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Potentially 
Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. Yo\x  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wv4rw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Docunients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300962.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an  . 


applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
24,  1999  (64  FR  66181)  (FRL-6396-4), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP)  for  a  tolerance 
by  BASF  Corporation.  This  notice 
included  a  summary  of  the  petition 
prepared  by  BASF  Corporation  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.384  be  amended  by  establishing 
tolerances  for  residues  of  the  plant 
growth  regulator  mepiquat  chloride,  in 
or  on  grapes  at  1.0  parts  per  million 
(ppm),  and  raisins  at  5.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiue  to  the  pesticide 
chemical  residue",  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposvu^.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 


III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  tolerances  for 
residues  of  mepiquat  chloride  in  or  on 
grapes  at  1.0  ppm,  and  raisins  at  5.0 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile  -^ 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  results  of  the 
toxicity  studies  for  mepiquat  chloride 
are  listed  below. 

1 .  Subchronic  toxicity  study —  Rat. 
The  no-observed-adverse-  effect  level 
(NOAEL)  for  males  and  females  is  4,632 
ppm  (about  346  mg/kg/day)  and  the 
lowest-observed-adverse-effect  level 
(LOAEL)  for  males  and  females  is 
12,000  ppm  (about  889  mg/kg/day) 
based  on  tremors  in  all  rats;  decreased 
body  weight  gain,  food  consumption 
and  food  efficiency;  increase  in 
thromboplastin  time;  decrease  in  serum 
calcium,  creatinine  glucose,  total 
protein,  albumin,  globulin  and  the 
triglycerides;  reduced  grip  strength  of 
forelimbs  and  hindlimbs  in  both  sexes; 
prolonged  reaction  time  in  the  hot-plate 
test  on  day  93  in  males;  decreased 
absolute  weight  of  liver,  kidneys  and 
adrenals  in  males,  and  liver  and 
adrenals  in  females;  decreased  relative 
weight  of  liver  in  males;  and  increased 
relative  weight  of  kidneys  and  testes  in 
males  and  of  kidneys  in  females. 

2.  Subchronic  toxicity  study —  dog. 
The  LOAEL  is  3.000  ppm  (95.3  mg/kg/ 
day),  based  on  clinical  signs  of  toxicity 
(slight  sedation),  body  weight  loss  (up  to 
14%)  and  hematological  effects  (up  to 
14%  reduction  in  hemoglobin  content 
and  number  of  erythi  ocytes  and  reduced 
hematocrit).  The  NOAEL  is  1,000  ppm 
(32.4  mg/kg/day). 

3.  Chronic  toxicity  study — rat.  The 
NOAEL  is  2,316  ppm  (106  mg/kg/day). 
The  LOAEL  is  5,790  ppm  (268  mg/kg/ 
day),  based  upon  decreased  body 
weights  and  body  weight  gains  for  both 
males  and  females,  increases  in  urinary 
crystals  for  males,  and  pathological 
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and  female  rats,  based  on  neurological 
impairment,  decreased  body  weight  and 
body  weight  gain  in  the  adults,  and 
retarded  growth  of  Fi  and  F:  pups.  This 
dose  corresponds  to  dietary 
concentrations  of  499.3  and  574.5  mg/ 
kg/day,  respectively,  for  Fo  and  Fi  males 
and  530.0  and  626.5  mg/kg/day, 
respectively,  for  Fo  and  Fi  females.  The 
corresponding  NOAEL  is  1500  ppm. 
There  were  no  treatment-related  effects 
on  reproductive  parameters.  The  LOAEL 
for  reproductive  toxicity  is  greater  than 
5,000  ppm.  This  study  did  not  establish 
a  reproductive  NOAEL;  however,  the 
systemic  NOAEL  of  1,500  ppm  would 
also  be  regarded  as  the  reproductive 
NOAEL. 

10.  Reverse  Gene  Mutation  Assay. 
Negative. 

11.  Structural  Chromosome 
Aberration  Assay.  Negative. 

12.  Unscheduled  DNA  Synthesis 
Assay.  Negative. 

13.  Metabolism  study.  Mepiquat 
chloride  did  not  accumulate  in  tissues 
of  rats.  Urine,  feces  and  bile  samples 
from  various  treatments  were  used  for 
studies  of  the  metabolic  fate  of  mepiquat 
chloride.  In  all  cases,  only  the 
unchanged  compound  could  be 
detected.  There  was  no 
biotransformation  of  mepiquat  chloride 
in  vivo.  The  potential  metabolites,  such 
as  1-methylpiperidine  or  piperidine, 
were  not  detected. 

B.  Toxicological  Endpoints 

The  following  endpoints  were  used  in 
the  risk  assessments  for  mepiquat 
chloride. 

1.  Acute  toxicity.  The  endpoint  for  the 
acute  dietary  risk  assessment  was 
estimated,  based  on  the  1-year  dog 
feeding  study  with  the  90-day  dog 
feeding  as  a  supporting  study.  The 
NOAEL  was  58.4  mg/kg/day,  the 
Uncertainty  Factor  (UF)  was  100,  and 
the  FQPA  safety  factor  was  reduced  to 
IX  and  applies  to  all  population 
subgroups.  The  endpoints  were 
impaired  neurological  functions 
(salivation,  sedation,  spasms, 
abdominal/lateral  positioning), 
epithelial  vacuolation  of  renal  distal 
tubules,  decrease  in  body  weight,  and 
hematology  changes  (decrease  in  RBC, 
hemoglobin,  and  hematocrit).  The  acute 
reference  dose  (aRfD)  was  0.6  mg/kg/ 
day.  Since  the  FQPA  safety  factor  was 
reduced  to  Ix  the  Acute  Population 
Adjusted  Dose  (aPAD)  was  0.6  mg/kg/ 
day. 

2.  Short-  and  intermediate-term 
toxicity.  The  oral  NOAEL  of  58.4  mg/kg/ 
day  from  the  combined  chronic  and 
subchrnnic  toxicity  studies  in  dogs  was 
selected  for  the  short-  and  intermediate- 
term  dermal  endpoint.  The  LOAEL  was 


95.3  mg/kg/day,  based  on  clinical  signs 
of  toxicity  (sedation,  abdominal  and 
lateral  positions  and  tonic/clonic 
spasms),  decreased  body  weight,  and 
hematological  changes.  An  oral  dose 
was  selected  due  to  the  lack  of  a  dermal 
toxicity  study.  An  UF  of  100  was 
selected,  based  on  lOx  for  interspecies 
extrapolation  and  lOx  for  intraspecies 
variability.  The  Dermal  Absorption 
Factor  (DAF)  is  25%.  The  inhalation 
absorption  factor  is  100%.. 

3.  Chronic  toxicity.  The  chronic 
dietary  endpoint  is  the  NOAEL  of  58.4 
mg/kg/day  from  the  1-year  and  the  90- 
day  dog  feeding  studies  for  the  general 
U.S.  population.  The  LOAEL  was  95.3 
mg/kg/day,  based  on  clinical  signs  of 
toxicity  (sedation,  abdominal  and  lateral 
positions  and  tonic/clonic  spasms), 
decreased  body  weight,  and 
hematological  changes.  An  UF  of  100 
was  selected,  based  on  lOx  for 
interspecies  extrapolation  and  lOx  for 
intraspecies  variability.  The  chronic 
RfD,  0.6  mg/kg/day  is  the  chronic 
NOAEL  divided  by  the  UF  which  equals 

58.4  mg/kg/day  divided  by  100.  Since 
the  FQPA  safety  factor  was  reduced  to 
Ix  the  chronic  population  adjusted  dose 
(cPAD)  equals  0.6  mg/kg/day. 

4.  Carcinogenicity.  Mepiquat  chloride 
is  classified  as  a  "not  likely"  human 
carcinogen. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.384)  for  the  residues  of 
mepiquat  chloride,  in  or  on  cotton  seed, 
cotton  forage,  meat,  milk,  poultry  and 
eggs.  Tolerances  are  proposed  on  grapes 
and  raisins.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposiu'es  from  mepiquat  chloride  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
detailed  acute  analysis  estimates  the 
distribution  of  single  exposures  for  the 
overall  U.S.  population  and  certain 
subgroups.  The  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  Continuing  Survey  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity.  Each  analysis 
assumes  uniform  distribution  of 
mepiquat  chloride  in  the  commodity 
supply. 

A  Tier  1  (assumptions:  tolerance  level 
residues  and  100  percent  crop  treated,) 
acute  dietary  risk  assessment  was 
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conducted  via  DEEM.  The  DEEM 
processing  factor  was  set  at  1.00  for 
grape  juice,  based  on  the  lack  of 
concentration  of  residues  therein;  the 
default  ratio  of  3.0  was  applied  to  grape 
juice  concentrate.  The  commodities 
included  in  the  acute  DEEM  analysis 
were:  cottonseed  (meal,  oil);  grapes 
(grapes,  juice,  juice  concentrate,  leaves, 
raisins,  wine  and  sherry);  and,  the  meat, 
fat,  and  meat  by-products  of  cattle, 
goats,  hogs,  horses  (meat  only),  and 
swine.  Milk,  egg,  and  poxdtry  tolerances 
were  not  included,  as  these  have 
recently  been  revoked,  based  upon  the 
Regegistration  Eligibility  Determinations 
that  the  data  indicate  no  finite  residues 
are  likely  to  occur  in  these  commodities 
(40  CFR  180.6a(3)). 

The  residting  dietary  food  exposures 
(95th  percentile)  occupy  up  to  1.5%  of 
the  aPAD  for  the  most  highly  exposed 
popidation  subgroup  (Children  1-6 
years).  These  results  should  be  viewed 
as  conservative,  health  protective  risk 
estimates.  Refinements  such  as  taking 
into  account  that  only  two  grape 
varieties  are  to  be  treated;  the  percent- 
treated  of  their  market  share;  and, 
Monte  Carlo  analysis,  would  yield  even 
lower  estimates  of  acute  dietary 
exposure. 

li.  Chronic  exposure  and  risk.  A  Tier 
1 ,  chronic  dietary  risk  assessment  was 
conducted  via  DEEM.  The  DEEM 
processing  factor  settings  for  grape  juice 
(1.0)  and  grape  juice  concentrate  (3.0), 
and  the  commodities  included  in  the 
chronic  DEEM  analysis,  were  exacdy 
the  same  as  those  included  in  the  acute 
DEEM  analysis. 

The  resulting  dietary  food  exposures 
occupy  up  to  0.3%  of  the  cPAD  for  the 
most  highly  exposed  population 
subgroup  (Children  1-6  years).  These 
results  should  be  viewed  as 
conservative,  health  protective  risk 
estimates.  Refinements  such  as  taking 
into  account  that  only  two  grape 
varieties  are  to  be  treated;  the  percent- 
treated  of  their  market  share;  and, 
anticipated  residues  would  jrield  even 
lower  estimates  of  chronic  dietary 
exposiu'e. 

iii .  Cancer  dietary  risk  from  food 
sources.  Mepiquat  chloride  was 
classified  as  a  "not  likely  human 
carcinogen."  Therefore,  a  cancer  risk 
assessment  was  not  conducted. 

2.  From  drinking  water.  EPA  does  not 
have  monitoring  data  available  to 
perform  a  quantitative  drinking  water 
risk  assessment  for  mepiquat  chloride. 
In  the  absence  of  reliable,  available 
monitoring  data,  EPA  uses  models 
which  incorporate  chemical-specific 
data  on  the  characteristics  in  question  to 
estimate  concentrations  of  pesticides  in 
groimd  and  siu'face  water.  A  drinking 


water  estimate  for  mepiquat  chloride  in 
ground  water  was  generated  by  the 
screening  concentratin  in  ground  water 
(SCI-GROW)  model.  Conservative 
assumptions  were  built  into  the  ground 
water  scenario  used  by  the  SCI-GROW 
model,  such  as  assiuning  shallow 
groimd  water,  coarse  soils  and  high 
levels  of  irrigation.  The  estimate  from 
SCI-GROW  (0.004  parts  per  billion 
(ppb))  represents  an  upper  bound  on  the 
concentration  of  mepiquat  chloride  in 
groimd  waters  as  a  result  of  agricultural 
use. 

Estimates  of  concentrations  of 
mepiquat  chloride  in  surface  water  were 
made  using  the  generic  expected 
environmental  concentration  (GENEEC) 
model.  The  peak  estimate  for  mepiquat 
chloride  using  the  GENEEC  model  is 
1.86  ppb.  The  56-day  average  for 
mepiquat  chloride  is  1.06  ppb. 

A  Ehinking  Water  Level  of 
Comparison  (DWLOC)  is  a  theoretical 
upper  limit  of  a  pesticide's 
concentration  in  drinking  water  in  light 
of  total  aggregate  exposure  to  that 
pesticide  in  food  and  through 
residential  uses.  A  DWLOC  will  vary 
depending  on  the  toxic  endpoint, 
consumption  and  body  weight.  Different 
populations  will  have  different 
DWLOCs.  EPA  uses  DWLOCs  internally 
in  the  risk  assessment  process  as  a 
surrogate  measure  of  potential  exposure 
associated  vntii  pesticide  exposure 
through  drinking  water.  In  the  absence 
of  monitoring  data  for  pesticides,  the 
DWLOC  is  used  as  a  point  of 
comparison  against  conservative  model 
estimates  of  potential  pesticide 
concentration  in  water.  DWLOC  values 
are  not  regulatory  standards  for  drinking 
water.  EPA  has  calculated  DWLOCs  for 
acute  and  chronic  (non-cancer) 
exposure  to  mepiquat  chloride  for  the 
U.S.  population  and  selected  subgroups. 

The  DWLOCs  for  acute  and  chronic 
risk  range  from  6,000  ppb  for  infants 
and  children  to  21,000  ppb  for  the  U.S. 
population.  The  estimated 
concentration  of  mepiquat  chloride  in 
ground  water  is  0.004  ppb  and  1.86  ppb 
in  surface  water,  which  are  less  than  the 
DWLOCs  as  a  contribution  to  acute  and 
chronic  exposure.  The  estimated 
concentrations  of  mepiquat  chloride  in 
ground  and  surface  water  are  considered 
conservative  estimates.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  mepiquat  chloride  in  food 
and  drinking  water  would  not  result  in 
an  unacceptable  estimate  of  acute  or 
chronic  (non-cancer)  aggregate  human 
health  risk. 

3.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 


modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
mepiquat  chloride  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  mepiquat 
chloride  does  not  appear  to  produce  a 
toxic  metaboUte  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  mepiquat  chloride  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
is  the  sum  of  exposures  resulting  from 
acute  dietary  food  and  acute  dietary 
drinking  water.  This  acute  aggregate  risk 
assessment  was  conducted  for  all 
population  subgroups,  and  the  aPAD 
(0.6  mg/kg/day)  was  applied  in 
determining  exposures  to  all  population 
subgroups.  The  Estimated 
Environmental  Concentrations  (EEC)  for 
assessing  acute  aggregate  dietary  risk  are 
0.004  ppb  (in  ground  water,  based  on 
SCI-GROW)  and  1.9  ppb  (in  surface 
water,  based  on  the  GENEEC  peak 
value).  The  back-calculated  DWLOCs  for 
assessing  acute  aggregate  dietary  risk 
range  from  6,000  ppb  for  the  most 
highly  exposed  population  subgroup 
(Non-nursing  infants,  <  1  year  old,  and 
Children,  1-6  years  old)  to  21,000  ppb 
for  the  U.S.  population  (all  seasons). 

The  SCI-GROW  and  GENEEC  acute 
EEC  values  are  less  than  the  Agency's 
level  of  concern  (the  acute  DWLOC 
value  for  each  population  subgroup)  for 
mepiquat  chloride  residues  in  drinking 
water  as  a  contribution  to  acute 
aggregate  exposure.  The  Agency  thus 
concludes  with  reasonable  certainty  that 
residues  of  mepiquat  chloride  in 
drinking  water  will  not  contribute 
significantiy  to  the  aggregate  acute 
human  health  risk  and  that  the  acute 
aggregate  exposure  from  mepiquat 
chloride  residues  in  food  and  drinking 
water  will  not  exceed  the  Agency's  level 


of  concern  (100%  of  the  aPAD)  for  acute 
dietary  aggregate  jxposure  by  any 
population  subgn  )up.  EPA  generally  has 
no  concern  for  ex  Dosures  below  100% 
of  the  aPAD.  This  risk  assessment  is 
considered  high  c  onfidence, 
conservative,  and  protective  of  human 
health. 

2.  Chronic  risk.  Chronic  (non-cancer) 
aggregate  risk  is  t  le  sum  of  exposures 
resulting  from  ch:  onic  dietary  food, 
chronic  dietary  d;  inking  water  and 
chronic  residentii  il  uses.  Mepiquat 
chloride  has  no  n  gistered-residential 
uses.  Therefore,  t  lis  risk  assessment  is 
the  aggregate  of  c  ironic  dietary  food 
and  chronic  dieta  ry  drinking  water 
exposures  only.  1  his  chronic  aggregate 
risk  assessment  w  as  conducted  for  all 
population  subgn  mps,  and  the  cPAD 
was  applied  in  determining  exposures 
to  all  population  lubgroups. 

The  EECs  for  as  sessing  chronic 
aggregate  dietary  risk  are  0.004  ppb  (in 
ground  water,  has  ed  on  SCI-GROW)  and 
1.1  ppb  (in  surfac  3  water,  based  on  the 
GENEEC  56-day  iverage  value).  The 
back-calculated  C  WLOCs  for  assessing 
chronic  aggregate  dietary  risk  range 
from  6,000  ppb  fc  r  the  most  highly 
exposed  populati  )n  subgroup  (Non- 
nursing  infants  ai  id  Children,  1-6  years 
old)  to  21,000  pp' )  for  the  U.S. 
population  (all  seasons). 

The  SCI-GROW  and  GENEEC  chronic 
EEC  values  are  le  !s  than  the  Agency's 
level  of  concern  { lie  chronic  DWLOC 
value  for  each  po  )ulation  subgroup)  for 
mepiquat  chlorid  ;  residues  in  drinking 
water  as  a  contrib  ution  to  chronic 
aggregate  exposui  e.  The  Agency  thus 
concludes  with  n  asonable  certainty  that 
residues  of  mepic  uat  chloride  in 
drinking  water  w  11  not  contribute 
significantly  to  th  e  aggregate  chronic 
human  health  ris  l  and  that  the  chronic 
aggregate  exposui  e  from  mepiquat 
chloride  residues  in  food  and  drinking 
water  will  not  ex(  eed  the  Agency's  level 
of  concern  (100%  of  the  cPAD)  for 
chronic  dietary  a]  gregate  exposure  by 
any  population  si  ibgroup.  EPA  generally 
has  no  concern  fc  r  exposures  below 
100%  of  the  cPA:  ),  because  it  is  a  level 
at  or  below  whicl  i  daily  aggregate 
dietary  exposure  aver  a  lifetime  will  not 
pose  appreciable  risks  to  the  health  and 
safety  of  any  pop  ilation  subgroup.  This 
risk  assessment  i;  considered  high 
confidence,  cons(  irvative,  and  protective 
of  human  health. 

3.  Short-  and  intermediate-term  risk. 
These  aggregate  r  sk  assessments  take 
into  account  chrc  nic  dietary  exposure 
from  food  and  ws  ter.  considered  to  be 

a  background  exf  osure  level,  plus  short- 
and/or  intermedi  ite-term  indoor  and 
outdoor  resident!  al  exposures,  as 
applicable. 


The  Agency  selected  a  dose  and 
toxicological  endpoint  for  assessments 
of  short-  and  intermediate-term  dermal 
and  inhalation  risk.  However,  since 
there  are  no  residential  uses  for 
mepiquat  chloride,  either  established  or 
pending,  at  this  time  there  is  no 
exposure.  Therefore,  short-term  and 
intermediate  risk  were  not  performed. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Cancer  aggregate  risk  is  the 
sum  of  exposures  resulting  from  chronic 
dietary  food,  chronic  drinking  water  and 
chronic  residential  uses.  Mepiquat 
chloride  is  classified  as  a  "not  likely" 
human  carcinogen  and  thus  not 
expected  to  pose  a  concer  risk  to 
humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
mepiquat  chloride,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 


raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

The  Agency  determined  that  the 
FQPA  safety  factor  for  mepiquat  should 
be  reduced  to  Ix  for  both  acute  and 
chronic  risk  assessments  for  all 
population  subgroups,  because: 

•  The  toxicology  database  is  complete 
for  the  assessment  of  the  effects 
following  in  utero  and/or  postnatal 
exposure  to  mepiquat  chloride. 

•  The  toxicity  data  provided  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure. 

•  The  requirement  of  a  developmental 
neurotoxicity  (DNT)  study  is  not  based 
on  the  criteria  reflecting  some  special 
concern  for  the  developing  fetuses  or 
young  which  are  generally  used  for 
requiring  a  DNT  study  and  an  FQPA 
safety  factor  (e.g.;  neuropathy  in  adult 
animals;  CNS  malformations  following 
prenatal  exposure;  brain  weight  or 
sexual  maturation  changes  in  offspring; 
and/or  functional  changes  in  offspring) 
and  therefore  does  not  warrant  an  FQPA 
safety  factor.  This  is  an  interim  step 
towards  accordance  with  the  proposed 
safety  factors  for  use  in  the  tolerance- 
setting  process  which  was  presented  to 
the  FIFRA  SAP  meeting  in  May,  1999 
and  placed  in  the  Docket  for  Public 
Comment  (64  FR  37001,  July  8,  1999; 
Docket  No.  37001). 

•  The  exposure  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  water)  exposures  for  infants 
and  children  from  the  use  of  mepiquat 
chloride  (currently,  no  residential 
exposure  is  expected). 

2.  Short-or  intermediate-term  risk.  For 
a  discussion  of  aggregate  acute,  chronic, 
and  short-  or  intermediate-term  risk  to 
infants  and  children  refer  to  Unit  III.D. 
on  Aggregate  Risks  and  Determination 
of  Safety  of  U.S.  population. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
residues. 

rV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

Acceptable  studies  in  cotton  plants, 
grapes  ruminants,  and  poultry  have 
previously  been  submitted  and 
evaluated.  Residues  of  mepiquat 
chloride  are  systemic,  with  the  residue 
of  concern  in  plant  and  animal 
commodities  being  mepiquat  chloride 
per  se. 

B.  Analytical  Enforcement  Methodology 

The  analytical  method  (GLC/NPD) 
used  for  analysis  of  mepiquat  chloride 
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residues  in  grapes,  grape  juice,  and 
raisins  is  the  enforcement  procedure 
submitted  for  the  Pesticide  Analytical 
Manual,  Volume  II.  This  procedure  has 
previously  undergone  a  successful 
Agency  validation  using  plant  and 
animal  matrices.  The  reported  limit  of 
quantitation  is  0.05  ppm  in  grapes,  0.10 
ppm  in  grape  juice,  and  0.25  ppm  in 
raisins.  The  method  is  adequate  to 
enforce  the  tolerance  expression.  A  copy 
of  the  method  may  be  requested  from: 
Calvin  Furlow,  PIRIB,  IRSD  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5229;  e- 
mail  address:  furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

Crop  field  trials.  The  grape  field  trials 
are  adequate  in  nvunber,  geographically 
representative,  and  reasonably  reflect 
the  proposed  use  pattern.  Residues  of 
mepiquat  chloride  ranged  from  <  0.05  to 
0.76  ppm.  The  data  support  the 
proposed  1.0  ppm  tolerance  for  grapes. 

Processed  commodities.  No 
concentration  of  residues  was  reported 
in  grape  juice;  no  tolerance  is  required. 
Residues  concentrated  up  to  5X  in 
raisins.  The  data  support  the  proposed 
5.0  ppm  tolerance  for  raisins. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  established  for  mepiquat 
chloride.  Harmonization  is  thus  not  an 
issue  at  this  time. 

E.  Rotational  Crop  Restrictions 

Not  applicable.  Grape  vines  are  long- 
lived  perennials. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  mepiquat  chloride  in  or 
on  grapes  at  1.0  ppm,  and  raisins  at  5.0 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA  . 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 


to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300962  in  the  subject  line 
on  the  first  page  of  yoiu"  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  13,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300962,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
coiuier,  bring  a  copy  to  the  location  of 
the  PIRIB  described' in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  fileformat.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
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requestor  wou 
the  action 


be  adequate  to  justify 
requested  (40  CFR  178.32). 


Vn.  Regulator '  Assessment 
Requirements 

This  final  ru  e  establishes  tolerances 
under  FFDCA  ;  ection  408(d)  in 
response  to  a  p  stition  submitted  to  the 
Agency.  The  O  fice  of  Management  and 
Budget  (OMB)  las  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  e  ititled  Regulatory 
Planning  and  I  eview  (58  FR  51735, 
October  4,  199: 1).  This  final  rule  does 
not  contain  an; '  information  collections 
subject  to  OMI  approval  under  the 
Paperwork  Red  uction  Act  (PRA),  44 
U.S.C.  3501  et  ieq.,  or  impose  any 
enforceable  du  y  or  contain  any 
unfunded  man  late  as  described  imder 
Title  n  of  the  L  nfunded  Mandates 
Reform  Act  of   995  (UMRA)  (PubUc 
Law  104—4).  N(ir  does  it  require  any 
prior  consultat  on  as  specified  by 
Executive  Ord<  r  13084,  entitled 
Consultation  a.  id  Coordination  with 
Indian  Tribal  C  ovemments  (63  FR 
27655,  May  19  1998);  specicil 
considerations  as  required  by  Executive 
Order  12898,  e:  ititled  Federal  Actions  to 
Address  Envirt  nmental  justice  in 
Minority  Popui  itions  and  Low-Income 
Populations  (5'  I  FR  7629,  February  16. 
1994);  or  requii«  OMB  review  or  any 
Agency  action  Under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environm  ental  Health  Risks  and 
Safety  Risks  (6  !  FR  19885,  April  23. 
1997),  This  act  on  does  not  involve  any 
technical  stand  ards  that  would  require 
Agency  consid  iration  of  voluntary 
consensus  stan  dards  pursuant  to  section 
12(d)  of  the  Naional  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  lexemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  i  ection  408(d),  such  as 
the  tolerances  i  n  this  final  rule,  do  not 
require  the  issi  ance  of  a  proposed  rule, 
the  requiremer  ts  of  the  Regulatory 
Flexibility  Act  [RFA)  (5  U.S.C.  601  et 
seq.)  do  not  ap  >ly.  In  addition,  the 
Agency  has  del  ermined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  tt  e  relationship  between 
the  national  go  /ernment  and  the  States, 
or  on  the  distri  jution  of  power  and 
responsibilitiei  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Ord«  r  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develoj  \  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  lo  :al  officials  in  the 
development  o "  regulatory  policies  that 
have  federalisr  i  implications."  "Policies 


that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regidates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Vm.  Submission  to  Congress  and  Ae 
Con^itroUer  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  46  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21, 1999. 

lames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  In  §  180.384.  by  revising  the  section 
heading,  paragraph  (a)  introductory  text 
and  by  alphabetically  adding  entries  for 
grapes  and  raisins  to  the  table  in 
paragraph  (a)  to  read  as  follows: 

§  1 80.384    Mepiquat  chloride;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  plant 
growth  regulator  mepiquat  chloride. 


N,N-dimethylpiperidinium  chloride  in 
or  on  the  following  commodities: 


Commodity 


Grapes 


Raisins 


Parts  per 
million 


1.0 


5.0 


[FR  Doc.  00-362  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  ISO 
[OPP-300958;  FRL-6398-5] 
RIN  2070-AB78 

Emamectin  Benzoate;  Pesticide 
Toierances  for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  emamectin  benzoate  and  its 
metabolites  and  photodegradates 
emamectin  benzoate.  4'-epi- 
methylamino-  4'-deoxyavermectin  Bi 
benzoate  (a  mixture  of  a  minimum  of 
90%  4'-epi-methylamino-4'- 
deoxyavermectin  Bia  and  a  maximum  of 
10%  4'-epi-methlyamino- 
4'deoxyavermectin  Bib  benzoate)  and  its 
metabolites  8.9  isomer  of  the  Bu  and  Bib 
component  of  the  parent  insecticide  (8.9 
ZMA);  4'-deoxy-4'-epi-aminoavennectin 
Bi  (ABia);  4'deoxy-4'-epi-(N-formyl-N- 
methyl)amino-avermectin  (MFBu);  and 
4'-deoxy-4'-epi-(N-formyl)amino- 
avermectin  Bi(FABia)  (CAS  No.  13  7512- 
74—4).  in  or  on  cottonseed,  cottonseed 
oil,  cotton  meal,  hulls,  and  gin  trash; 
and  the  milk,  meat,  fat,  kidney,  and 
liver  of  cattle,  goats,  sheep,  and  swine. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
cotton.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  emamectin  benzoate  in  these 
food  and  feed  commodities.  The 
tolerances  will  expire  and  are  revoked 
on  December  31,  2001. 
DATES:  This  regulation  is  effective 
January  12,  2000.  Objections  and 
requests 
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for  hearings,  identified  by  docket 
control  number  OPP-300958,  must  be 
received  by  EPA  on  or  before  March  13, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
' '  S  UPPLEMENTAR  Y INFORMA  TION. ' ' 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300958  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9356;  and  e-mail  address: 
beard.andrea@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to; 


Cat- 
egories 

NAICS 
codes 

Examples  of 

potentially  affected 

entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
v^hether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "  FOR  FURTHER 
INFORMATION  CONTACT" 

R.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 


might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entr}'  for  this  document  under 
the  "Federal  Register-En viroiunental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300958.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Inforraaticvi  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwry.,  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  is  establishing 
tolerances  for  combined  residues  of  the 
insecticide  emamectin  benzoate,  in  or 
on  cottonseed  at  0.002  part  per  million 
(ppm),  cottonseed  oil  at  0.006  ppm, 
cotton  meal  at  0.002  ppm,  cotton  hulls 
at  0.004  ppm,  and  cotton  gin  trash  at 
0.025  ppm;  and  the  milk,  meat,  fat, 
kidney,  and  liver  of  cattle,  goats,  sheep, 
and  swine  at  0.002  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  December  31.  2001.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  die  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi-om  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 


to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certaint}'  that  no  harm  will  result  to 
infants  and  children  fi-om  aggregate 
exposure  to  Uie  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA.  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 
Emamectin  Benzoate  on  Cotton  and 
FFDCA  Tolerances 

Beet  armyworm  has  infested  cotton 
fields  to  a  high  degree  in  recent  growing 
seasons.  This  pest  had  not  previously 
been  a  significant  pest  in  cotton,  and 
had  been  controlled  with  available 
alternatives.  However,  in  recent  years, 
beet  armyworm  populations  have 
reached  devastating  levels  in 
southeastern  cotton-growing  areas,  and 
registered  alternatives  have  proven  to 
provide  inadequate  control  to  prevent 
significant  economic  losses  from 
occurring.  The  resistant  tobacco 
budworm  is  also  negatively  affecting 
yields  in  these  states.  EPA  has  reviewed 
the  submissions  and  has  concluded  that 
these  pest  situations  represent  urgent 
and  non-routine  problems.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  emamectin  benzoate  on  cotton  for 
control  of  beet  armyworm  and  resistant 
tobacco  budworm  in  Alabama. 
Arkansas,  Louisiana.  Mississippi. 
Oklahoma,  and  Texas.  After  having 
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reviewed  the  si  ibmissions,  EPA  concurs 
that  emergency  conditions  exist  for 
these  States. 

As  part  of  its  assessment  of  this 
emergency  exe:  nption.  EPA  assessed  the 
potential  risks  )resented  by  residues  of 
emamectin  ben  zoate  in  or  on  cotton 
commodities.  1 1  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  th  j  necessary  tolerances 
under  FFDCA  s  ection  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  mo  'e  quickly  on  the 
emergency  exei  nption  in  order  to 
address  an  urg<  nt  non-routine  situation 
and  to  ensure  t  lat  the  resulting  food  is 
safe  and  lawful  EPA  is  issuing  these 
tolerances  with  aut  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1){6).  Although 
these  tolerance;  i  will  expire  and  are 
revoked  on  December  31,  2000.  under 
FFDCA  section  408(1){5).  residues  of  the 
pesticide  not  ir  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  cotton  coi  nmodities  after  that  date 
will  not  be  unl.  wful,  provided  the 
pesticide  is  apj  lied  in  a  manner  that 
was  lawful  und  er  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  t  le  tolerances  at  the  time 
of  that  applicat  on.  EPA  will  take  action 
to  revoke  these  tolerances  earlier  if  any 
experience  witA,  scientific  data  on,  or 
other  relevant  i  iformation  on  this 
pesticide  indie,  te  that  the  residues  are 
not  safe. 

Because  thes(  i 
approved  und 
EPA  has  not 
whether 
EPA's  registrati 
on  cotton  or  w 
tolerances  for 
appropriate 
EPA  does  not 
tolerances  serv« 
registration  of 
State  for  specia 
FIFRA  section 
tolerances  serv< 
State  other  thar 
Louisiana,  Miss  i 
Texas  to  use  th 
under  section  1 
following  all 
regulations  im 
identified  in  40 
additional  in 
emergency  exe* 
benzoate,  contapt 
Registration  Di 
provided  under 
INFORMATIO!^ 


le 
mcd 


emam(  ctin 


1  jn 


til 
Urder 
bil 


tolerances  are  being 
emergency  conditions, 
e  any  decisions  about 
benzoate  meets 
requirements  for  use 
1  ether  permanent 
is  use  would  be 

these  circumstances, 
iove  that  these 
as  a  basis  for 
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rV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  emamectin  benzoate  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  time-limited  tolerances  for 
combined  residues  of  emamectin 
benzoate  and  its  metabolites  and 
photodegradates  on  cottonseed  at  0.002 
ppm,  cottonseed  oil  at  0.0006  ppm, 
cotton  meal  at  0.002  ppm,  cotton  hulls 
at  0.004  ppm,  and  cotton  gin  trash  at 
0.025  ppm;  and  the  milk,  meat,  fat, 
kidney,  and  liver  of  cattle,  goats,  sheep, 
and  swine  at  0.002  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  emamectin 
benzoate  are  discussed  in  Unit  II.A.  of 
the  final  rule  on  Emamectin  Benzoate 
Pesticide  Tolerances  published  in  the 
Federal  Register  on  May  19,  1999  (64 
FR  27192)  {FRL-6079-7). 

B.  Toxicological  Endpoint 

The  toxicological  endpoints  for 
emamectin  benzoate  are  discussed  in 
Unit  II. B.  of  the  final  rule  on  Emamectin 
Benzoate  Pesticide  Tolerances 
published  in  the  Federal  Register  on 
May  19,  1999. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.505)  for  the  combined  residues 
of  emamectin  benzoate  and  its 
metabolites  and  photodegradates,  in  or 
on  Brassica,  head  and  stem  (subgroup  5- 
A  under  40  CFR  180.41),  celery,  and 
head  lettuce.  Risk  assessments  were 


conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  emamectin 
benzoate  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  For 
conducting  the  acute  dietary  risk 
assessment,  the  population  subgroups  of 
concern  are  infants,  children,  and 
females  13  years  and  older.  An  acute 
dietary  risk  assessment  was  performed 
using  the  Dietary  Exposure  Evaluation 
Model  (DEEM)  system.  Tier  3  (Monte 
Carlo)  approach.  This  methodology 
incorporates  distributions  of  residues 
and  refined  percent  of  crop  treated 
(PCT)  estimates  for  some  crops  and  thus 
results  in  refined  risk  estimates.  This 
exposure  analysis  was  conducted  using 
the  Acute  Population-Adjusted  Dose 
(PAD)  of  0.00025  milligrams/kilograms/ 
day  (mg/kg/day).  The  analysis  evaluated 
individual  food  consumption  as 
reported  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  conducted  in  1989-92.  The 
model  accumulated  exposure  to 
emamectin  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  For  the  most  highly  exposed 
population  subgroup,  children  1-6  years 
old,  the  resulting  high-end  exposure  (at 
the  99.9th  percentile)  occupies  65%  of 
the  acute  PAD.  For  the  overall  U.S. 
population,  the  high-end  exposure 
(99.9th  percentile)  occupies  29%  of  the 
acute  PAD.  All  risk  estimates  are  within 
acceptable  limits,  thus  there  is 
reasonable  certainty  of  no  harm  due  to 
acute  dietary  exposure  to  emamectin. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  risk  assessment  used  the 
chronic  PAD  of  0.000083  mg/kg/day, 
and  consumption  reported  in  the  USDA- 
CSFII  of  1989-92.  and  accumulates 
exposure  to  emamectin  for  each 
commodity.  This  analysis  used 
tolerance-level  residues  and  25%  crop 
treated  figures  for  broccoli,  Brussels 
sprouts,  cabbage,  cauliflower,  lettuce, 
and  celery.  For  the  most  highly  exposed 
population  subgroup,  chilc&en  1-6  years 
old,  the  resulting  exposure  occupies 
21%  of  the  chronic  PAD.  For  the  overall 
U.S.  population,  the  exposure  occupies 
15%  of  the  chronic  PAD.  All  risk 
estimates  are  within  acceptable  limits, 
thus  there  is  reasonable  certainty  of  no 
harm  due  to  chronic  dietary  exposure  to 
emamectin. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual  PCT 
for  assessing  chronic  dietary  risk  cmly  if 
the  Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
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percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consiunption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
per  as  required  by  section  408(b)(2)(F), 
EPA  may  require  registrants  to  submit 
data  on  PCT. 

The  Agency  used  PCT  figures  of:  25% 
for  broccoli,  Brussels  sprouts,  cabbage, 
cauliflower,  lettuce,  and  celery. 

The  Agency  believes  that  the  three 
conditions  in  section  408(b)(2)(F), 
discussed  in  this  unit,  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  sxu^ey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
underestimated.  The  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposiu-e  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
emamectin  benzoate  may  be  applied  in 
a  particular  area. 

2.  From  drinking  water.  There  are  no 
established  Maximum  Contaminant 
Levels  (MCLs)  of  health  advisory  levels 
for  residues  of  emamectin  in  drinking 
water.  The  Agency  currently  lacks 
sufficient  water-related  exposure  data  to 
complete  a  comprehensive  drinking 
water  exposure  analysis  and  risk 
assessment  for  emamectin.  Because  the 
Agency  does  not  have  comprehensive 
and  reliable  monitoring  data,  drinking 


water  concentration  estimates  must  be 
made  by  reliance  on  some  sort  of 
simulation  or  modeling.  None  of  the 
drinking  water  models  used  by  the 
Agency  include  consideration  of  the 
impact  that  processing  of  raw  water,  for 
distribution  as  drinking  water,  would 
likely  have  on  the  removal  of  pesticides 
from  the  source  water.  The  primary  use 
of  these  models  by  the  Agency  at  this 
stage  is  to  provide  a  coarse  screen  for 
sorting  out  pesticides  for  which  it  is 
highly  unlikely  that  drinking  water 
concentrations  would  ever  exceed 
human  health  levels  of  concern. 

In  the  envirorunent,  emamectin  and 
its  primary  degradates  are  expected  to 
be  relatively  immobile  due  to  the  high 
degree  of  sorption  to  soil  particles. 
Estimated  concentradons  for  surface 
water  exceeded  those  for  ground  water; 
therefore,  surface  water  values  were 
used  for  risk  calculations.  The  estimated 
environmental  concentration  (EEC)  for 
acute  drinking  water  exposure  is  0.107 
part  per  billion  (ppb),  derived  from  the 
PRZM/EXAMS  model  which  estimates 
pesticide  concentrations  in  a  farm  pond. 
The  highest  EEC  for  chronic  drinking 
water  exposure  is  0.0203  ppb  from  the 
PRZM/EXAMS  model.  These  drinking 
water  estimates  are  considered  to 
include  both  emamectin  and  its 
metabolites  of  concern. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  compared  to  the  model  estimates  of 
a  pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  for 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposing 
to  a  pesticide  in  food,  drinking  water, 
and  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinkftig  water  consumption,  and 
body  weights.  Different  populations  will 
have  different  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measiue  of  potential 
exposiu-e  associated  with  pesticide 
exposiue  through  drinking  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  The 
estimates  for  drinking  water  levels, 
derived  from  the  models  mentioned  in 
the  preceding  paragraph,  are  all  well 
below  the  DWLOCs  calculated  for  all 
population  subgroups.  Since  DWLOCs 
address  total  aggregate  exposure  to 
emamectin  they  are'  further  discussed  in 
the  aggregate  risk  sections  below. 

3.  From  non-dietary  exposure. 
Emamectin  benzoate  is  currently  not 
registered  for  use  on  any  residential 
non-food  sites.  The  proposed  and 
existing  uses  of  emamectin  are  not 
expected  to  result  in  residential 


exposure.  Therefore,  a  non-dietary  risk 
assessment  was  not  conducted! 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

Emamectin  benzoate  is  synthetically 
derived  from  avermectin,  which  is 
derived  from  the  antibiotic-producing 
actinomycetes,  the  source  of  all  of  the 
antibiotic  fungicides.  Streptomyces 
avermitilus  produces  the  insecticide 
avermectin,  which  is  a  mixture  of  two 
homologs,  avermectin  Bu  and  Bib, 
which  have  equal  biological  activity. 
Currently,  the  only  member  of  this  class 
which  is  registered  for  agricultural  uses 
is  avermectin.  Avermectin  and 
ivermectin  are  structurally  similar  to 
emamectin.  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  emamectin  benzoate  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  emamectin  .- 

benzoate  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  emamectin  benzoate  has  a 
common  mechanism  of  toxicity  with 
other  sabstances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  There  are  currently  no 
registered  residential  uses  of  emamectin 
or  uses  which  may  result  in  residential 
exposure.  Therefore,  acute  aggregate  risk 
consists  of  exposure  from  food  and 
drinking  water  sources  only.  As. 
discussed  earlier,  exposure  to* 
emamectin  residues  in  food  will  occupy 
no  more  than  29%  of  the  acute  PAD  for 
adult  population  subgroups,  and  no 
more  than  65%  of  the  acute  PAD  for 
infant/children  subgroups.  Estimated 
concentrations  of  emamectin  residues  in 
surface  and  ground  water  are  lower  than 
the  DWLOCs  calculated  by  the  Agency. 
The  drinking  water  estimates  were 
calculated  using  drinking  water  models. 
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Tolerances  published  in  the  Federal 
Register  on  May  19,  1999. 

ii.  Developmental  toxicity  studies. 
Developmental  toxicity  is  discussed  in 
Units  II.A.8.  and  II.A.16.  and  lI.E.l.  of 
the  Federal  Register  document 
published  on  May  19,  1999. 

iii.  Reproductive  toxicity  study. 
Reproductive  toxicity  is  discussed  in 
Units  II.A.IO.  and  lI.E.l.  of  the  Federal 
Register  document  published  on  May 
19,  1999. 

iv.  Prenatal  and  postnatal  sensitivity. 
Prenatal  and  postnatal  sensitivity  is 
discussed  in  Unit  lI.E.l.  of  the  Federal 
Register  document  published  on  May 
19,  1999. 

v.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  emamectin 
benzoate  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures. 

2.  Acute  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  emamectin  benzoate  from  food  will 
utilize  no  more  than  65%  of  the  acute 
PAD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  PAD  because  the 
PAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
will  not  pose  appreciable  risks  to 
human  health. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  emamectin  benzoate  from  food  will 
utilize  21%  of  the  PAD  for  the  most 
highly  exposed  infant  and  children 
subgroup,  children  1  to  6  years  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  PAD  because  the 
PAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
will  not  pose  appreciable  risks  to 
human  health.  Despite  the  potential  for 
exposure  to  emamectin  benzoate  in 
drinking  water  and  from  non-dietary, 
nonoccupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  PAD. 

4.  Short-  or  intermediate-term  risk. 
Since  there  aie  no  registered  residential 
uses  or  other  uses  that  would  be 
expected  to  result  in  residential 
exposure,  there  is  no  exposure  expected 
in  these  scenarios,  and  thus  this  risk 
assessment  is  not  necessary. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
emamectin  benzoate  residues. 


V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residues  of 
emamectin  benzoate  in  plants  is 
adequately  understood.  The  tolerance 
expression  for  emamectip  benzoate 
must  contain  the  following:  emamectin, 
8,9  ZMA  and  metabolites/ 
photodegradates  ABja,  MFBia.  and 
FAB  I  J.  Metabolites/photodegradates 
8AOXOMA  and  8AOHMA  are  also  of 
toxicological  concern,  but  based  upon 
their  relative  levels  to  the  emamectin 
and  the  other  four  emamectin-like 
residues  (8,9  ZMA,  ABu,  MFBu.  and 
FAB  la),  these  are  not  needed  in  the 
tolerance  expression  or  dietary  risk 
assessment.  No  metabolism  data  in 
livestock  and  poultry  have  been 
provided.  For  the  purposes  of  this 
section  18  request,  the  residue  of 
concern  in  livestock  is  emamectin,  and 
8,9  isomer  of  Bia  and  Bib. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  for  both  plant  and  livestock 
commodities;  it  is  a  HPLC  method  using 
fluorescence  as  the  means  of  detection. 
The  methods  described  in  MRID 
44795001  are  adequate  to  enforce  the 
tolerance  expression. 

The  method  may  be  requested  from: 
Calvin  Furlow,  PIRIB,  IRSD  (7502C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5229;  e- 
mail  address;  furlow.calvin@epa.gGv. 

C.  Magnitude  of  the  Residues 

Residues  of  emamectin  and  its 
metabolites  and  photodegradates  are  not 
expected  to  exceed  0.002  ppm  in/on 
cottonseed,  0.006  ppm  in  cottonseed  oil, 
0.002  ppm  cotton  meal,  0.004  ppm  in 
cotton  hulls,  and  0.025  ppm  in  gin 
trash;  and  0.002  ppm  in  the  meat,  milk, 
fat,  liver,  and  kidney  of  cattle,  goats, 
sheep,  and  swine  as  a  result  of  this 
section  18  use.  Secondary  residues  are 
expected  in  animal  commodities  as  gin 
trash  containing  measurable  residues  is 
among  the  feed  items  associated  with 
this  section  18  use.  Secondary  residues 
in  milk,  meat,  fat,  kidney  and  liver  of 
cattle,  goats,  sheep,  and  swine  are  not 
expected  to  exceed  0.002  ppm.  Residues 
are^iot  expected  in  poultry 
commodities,  since  cotton  gin  trash  is 
not  a  significant  feed  item  of  poultry, 
and  exposure  would  be  negligible. 

D.  Rotational  Crop  Restrictions 

Based  on  available  information,  the 
confined  rotational  crop  data  base  is 
adequate  and  no  plantback  restrictions 
are  needed  on  labels. 
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E.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  MRLs  for  emamectin. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  emamectin 
benzoate,  4'-epi-methylamino-  4'- 
deoxyavermectin  6 1  benzoate  (a  n^xture 
of  a  minimum  of  90%  4'-epi- 
methylamino-4'-  deoxyavermectin  Bu 
and  a  maximum  of  10%  4'-epi- 
methlyamino-4 'deoxyavermectin  Bib 
benzoate)  and  its  metabolites  8,9  isomer 
of  the  Bia  and  Bib  component  of  the 
parent  insecticide  (8,9  ZMA);  4'-deoxy- 
4'-epi-aminoavermectin  B|  (ABu); 
4'deoxy-4'-epi-(N-formyl-Ar- 
methyl)amino-avermectin  (MFBia);  and 
4'-deoxy-4'-epi-(N-formyl)amino- 
avermectin  B|  (FABu)  in  cottonseed  at 
0.002  ppm,  cottonseed  oil  at  0.0006 
ppm.  cotton  meal  at  0.002  ppm,  cotton 
hulls  at  0.004  ppm,  and  cotton  gin  trash 
at  0.025  ppm;  and  in  the  milk,  meat,  fat, 
liver,  and  kidney  of  cattle,  goats,  sheep, 
and  swine  at  0.002  ppm. 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-300958  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  13,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 


the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  willnot  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington.  DC 
2046O.J'he  Office  of  the  Hearing  Clerk 
is  opeitfrom  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-300958.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

VIII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
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agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
nde  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22,  1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §180.505,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (b)  to  read  as  follows: 

§180.505    Emamectin  Benzoate;  tolerances 
for  residues. 


(b) 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

date 

*               • 

* 

* 

Cattle,  fat  

0.002 

12/31/01 

Cattle,  meat  

0.002 

12/31/01 

Cattle,  meat  by- 
product   

0.002 

12/31/01 

Cotton  gin  by- 
product   

0.025 

12/31/01 

Cotton  hulls 

0.004 

12/31/01 

Cotton,  meal  

0.002 

12/31/01 

Cottonseed  

0.002 

12/31/01 

Cottonseed  oil ... 

0.006 

12/31/01 

Goats,  fat  

0.002 

12/31/01 

Goats,  meat 

0.002 

12/31/01 

Goats,  meat  by- 
product   

0.002 

12/31/01 

Hogs,  fat  

0.002 

12/31/01 

Hogs,  meat  

0.002 

12/31/01 

Hogs,  meat  by- 
product   

0.002 

12/31/01 

Sheep,  fat  

0.002 

12/31/01 

Commodity 

Parts  per 

million 

Expiration/ 

Revocation 

date 

Sheep,  meat  

Sheep,  meat  by- 
product   

0.002 
0.002 

12/31/01 
12/31/01 

*       *       *       * 


[FR  Doc.  00-735  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6S60-50-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300960;  FRL-6399-71 
RIN  2070-AB78 

Spinosad;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
permanent  tolerances  for  the  insecticide 
spinosad  (Factor  A  and  Factor  D).  Factor 
A  is  2-[(6-deoxy-2,3,  4-tri-O-methyl- 
alpha-L-manno-pyranosyl)oxy]-13-[[5- 
(dimethylamino)-tetrahydro-6-methyl-2 
H-pyran-2-yl]oxy]-9-ethyl- 
2.3.3a.5a,5b,6,9,10.11,12.13.14.16a.6b- 
tetradecahydro-14-methyl-l  H-as- 
Indaceno  [3.2-dloxacyclododecin-7.15- 
dione.  Factor  D  is  2-[t6-deoxy-2.3,4-tri- 
O-  methyl-alpha-L-manno- 
pyranosyl)oxyl-13-[[5-(dimethylamino)- 
tetrahydri-6-.methyl-2H-pyran  -2- 
yl]oxy]-9-ethyl- 

2,3,3a,5a,5b,6,9,10,ll, 12,13. 14,16a,16b- 
tetradecahydro-4,14-dimethyl-  iH-as- 
Indaceno[3,2-d]oxaryclododecin-7,15- 
dione.  This  regulation  establishes 
tolerances  for  residues  of  spinosad  in  or 
on  the  raw  agricultiiral  conunodities 
(RACs  ),  in  or  on  barley,  buckwheat, 
oats,  and  rye  (grains)  at  0.02  parts  per 
million  (ppm);  pearl  millet,  proso 
millet,  and  amaranth  (grains)  at  1  ppm; 
teosinte  and  popcorn  (grains)  at  0.02 
ppm;  grass,  forage,  fodder  and  hay 
group;  nongrass  animal  feed  group  at 
0.02  ppm;  tinnip  greens  at  10  ppm; 
cilantro,  and  watercress  at  8  ppm; 
tropical  fruits  (sugar  apple,  cherimoya. 
atemoya.  custard  apple,  ilama,  soursop, 
biriba,  lychee,  longan,  Spanish  lime, 
rambutan,  pulasan,  papaya,  star  apple, 
black  sapote,  mango,  sapodilla,  canistel, 
mamey  sapote.  avocado,  guava,  feijoa, 
jaboticaba.  wax  jambu.  starfruit, 
passionfruit,  acerola,  and  white  sapote) 
at  0.3  ppm;  ti  leaves  at  10  ppm. 
Additionally,  this  rule  establishes  a 
tolerance  for  spinosad  on  pistachio  at 
0.02  ppm  under  conditional  registration. 
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These  tolerances  were  requested  by  the 
Interregional  Research  Project  (IR-4), 
Rutgers,  the  State  University  of  New 
Jersey.  681  U.S.  Highway  #1  South, 
North  Brunswick.  NJ  08902-3390. 
Spinosad  is  manufactured  by  Dow 
AgroSciences  LLC.  9330  Zionsville 
Road,  Indianapolis.  IN  46268.  The  IR-4 
requested  these  tolerances  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
January  12.  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300960, 
must  be  received  by  EPA  on  or  before 
March  13,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLEMENTARY  INFORMATION.- 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300960  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460;  telephone  number:  (703) 
305-7610;  and  e-mail  address: 
jackson.sidney@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of 

potentially  affected 

entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 


whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMA  TION  CONTACT. ' ' 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents?  * 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300960.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  October  14. 
1999  (64  FR  55714)  (FRL-6382-7).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a  as 
amended  by  the  Food  Quedity  Protection 
Act  of  1996'  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP)  for  these  tolerances  by  the 
IR-4.  This  notice  included  a  summary  of 
the  petition  prepared  by  Dow 
AgroScience.  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.495  be  amended  by  establishing 


tolerances  for  residues  of  the 
insecticide,  in  or  on  the  RACs 
considered  in  this  rule. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408{b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  tolerances  for 
residues  of  spinosad  in  or  on  the  RACs 
considered  in  this  rule.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  spinosad  are 
discussed  in  this  unit. 
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1.  Acute  toxicity.  Spinosad  has  low 
acute  toxicity.  The  rat  oral  lethal  dose 
(LDlso  is  3,73a  milligrams/kilograms 
(mg/kg)  for  ms  les  and  >5,000  mg/kg  for 
females,  wheroas  the  mouse  oral  LD50  is 
>5,000  mg/kg.  The  rabbit  dermal  LD50  is 
>5,000  mg/kg  and  the  rat  inhalation 
lethal  concentration  (LCJso  is  >5.18 
milligrams/lit*r  (mg/L)  air.  In  addition, 
spinosad  is  no  t  a  skin  sensitizer  in 
guinea  pigs  an  i  does  not  produce 
signiflcant  dei  tnal  or  ocular  irritation  in 
rabbits.  End  use  formulations  of 
spinosad  that ;  ire  water-based 
suspension  co  icentrates  have  similar 
low  acute  toxi  nty  profiles. 

2.  Genotoxhity.  Short-term  assays  for 
genotoxicity  o  )nsisting  of  a  bacterial 
reverse  mutatian  assay  (Ames  test),  an 
in  vitro  assay  I  or  cytogenetic  damage 
using  the  Chirese  hamster  ovary  cells, 
an  in  vitro  maj  nmalian  gene  mutation 
assay  using  mi  >use  lymphoma  cells,  an 
in  vitro  assay  i  or  DNA  damage  and 
repair  in  rat  h«  ipatocytes,  and  an  in  vivo 
cytogenetic  asi  lay  in  the  mouse  bone 
marrow  (mien  nucleus  test)  have  been 
conducted  wil  [1  spinosad.  These  studies 
show  that  spii  osad  does  not  elicit  a 
genotoxic  resp  onse. 

3.  Repmductive  and  developmental 
toxicity.  Spine  sad  caused  decreased 
body  weight  (1  iwt)  in  maternal  rats  given 
200  milligram$/kilograms/day  (mg/kg/ 
day)  by  gavagq.  the  highest  dose  tested 
(HDT).  This  wis  not  accompanied  by 
either  embryo  toxicity,  fetal  toxicity,  or 
teratogenicity.  The  no  observed  adverse 
effect  levels  (^  OAELs)  for  maternal 
toxicity  and  fe  tal  toxicity  in  rats  were  50 
and  200  mg/k(  /day,  respectively.  A 
teratology  stu(  y  in  rabbits  showed  that 
spinosad  causi  ;d  decreased  bwt  gain  and 
a  few  abortion  s  in  maternal  rabbits 
given  50  mg/k  }/day,  the  HDT.  Maternal 
toxicity  was  n  )t  accompanied  by  either 
embryo  toxicity,  fetal  toxicity,  or 
teratogenicity.  The  NOAELs  for 
maternal  and  etal  toxicity  in  rabbits 
were  10  and  5  )  mg/kg/day,  respectively. 
In  a  2-generat  on  reproduction  study  in 
rats,  parental  toxicity  was  observed  in 
both  males  and  females  given  100  mg/ 
kg/day,  the  HI  »T.  Perinatal  effects 
(decreased  litt  sr  size  and  pup  weight)  at 
100  mg/kg/da; '  were  attributed  to 
maternal  toxic  ity.  The  NOAEL  for 
maternal  and  >up  effects  was  10  mg/kg/ 
day. 

4.  Subchron  ic  toxicity.  Spinosad  was 
evaluated  in  1 3-week  dietary  studies 
and  showed  N  OAELs  of  4.89  and  5.38 
mg/kg/day,  re  ipectively  in  male  and 
female  dogs;  6  and  8  mg/kg/day, 
respectively  ii  i  male  and  female  mice; 
and  33.9  and  I  8.8  mg/kg/day, 
respectively  ii  i  male  and  female  rats.  No 
dermal  irritati  an  or  systemic  toxicity 
occurred  in  a  !  1-day  repeated  dose 


dermal  toxicity  study  in  rabbits  given 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  EPA  has  set  a  reference  dose  (RfD) 
of  0.027  mg/kg/day  for  spinosad.  The 
RfD  has  incorporated  a  100-fold 
uncertainty  factor  (UF)  to  the  NOAELs 
found  in  the  chronic  dog  study  to 
account  for  interspecies  and 
intraspecies  variation.  The  NOAELs 
shown  in  the  dog  chronic  study  were 
2.68  and  2.72  mg/kg/day,  respectively 
for  male  and  female  dogs.  The  NOAELs 
(systemic)  shown  in  the  rat  chronic/ 
carcinogenicity/neurotoxicity  studies 
were  9.5  and  12.0  mg/kg/day, 
respectively  for  male  and  female  rats. 
Using  the  Guidelines  for  Carcinogen 
Risk  Assessment  published  September 
24.  1986  (51  FR  33992),  it  is  proposed 
that  spinosad  be  classified  as  Group  E 
for  carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-mcHith  rat 
feeding  study  at  all  dosages  tested.  The 
NOAELs  shown  in  the  mouse 
carcinogenicity  study  were  11.4  and 
13.8  mg/kg/day,  respectively  for  male 
and  female  mice.  A  maximum  tolerated 
dose  was  achieved  at  the  top  dosage 
level  tested  in  both  of  these  studies 
based  on  excessive  mortality. 

6.  Animal  metabolism.  There  were  no 
major  differences  in  the  bioavailability, 
routes  or  rates  of  excretion,  or 
metabolism  of  spinosyn  A  and  spinosyn 
D  following  oral  administration  in  rats. 
Urine  and  fecal  excretions  were  almost 
completed  in  48-hours  post  dosing.  In 
addition,  the  routes  and  rates  of 
excretion  were  not  affected  by  repeated 
administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  spinosyn  A  and 
spinosyn  D.  Thus,  there  is  no  need  to 
address  metabolite  toxicity. 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  did  not  select 
a  dose  and  endpoint  for  an  acute  dietary 
risk  assessment  due  to  the  lack  of 
toxicological  effects  attributable  to  a 
single  exposiu-e  (dose)  in  studies 
available  in  the  data  base  including  oral 
developmental  toxicity  studies  in  rats 
and  rabbits.  In  the  acute  neurotoxicity 
study,  the  NOAEL  was  not  shown  at 
2,000  mg/kg/day,  HDT.  A  risk 
assessment  is  not  necessary  as  no 
appropriate  endpoint  is  available. 


2.  Short-  and  intermediate-  term 
toxicity.  Short-  (1  day  to  7  days), 
intermediate-  (1  week  to  several 
months),  and  chronic-term  occupational 
and  residential  dermal  and  inhalation 
toxicity.  EPA  did  not  select  a  dose  or 
endpoint  for  short-,  intermediate-,  and 
long-term  dermal  risk  assessments 
because: 

i.  Lack  of  appropriate  endpoints. 

ii.  The  combination  of  molecular 
structure  and  size  as  well  as  the  lack  of 
dermal  or  systemic  toxicity  at  2,000  mg/ 
kg/day  in  a  21-day  dermal  toxicity 
study  in  rats  which  indicates  the  lack  of 
dermal  absorption. 

iii.  The  lack  of  long-term  exposiue 
based  on  the  current  use  pattern.  EPA 
also  determined  that  based  on  the 
current  use  pattern  and  exposing 
scenario,  an  inhalation  risk  assessment 
is  not  appropriate. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  spinosad  at 
0.027  mg/kg/day.  This  RfD  is  based  on 

a  NOAEL  of  2.68  mg/kg/day  established 
in  a  chronic  toxicity  study  in  dogs.  The 
lowest  observed  adverse  effect  level 
(LOAEL)  was  8.46  mg/kg/day  based  on 
vacuolation  in  glandular  cells 
(parathyroid)  and  lymphatic  tissues, 
arteritis  and  increases  in  serum  enzymes 
such  as  alanine  aminotransferase,  and 
aspartate  £uninotransferase,  and 
triglyceride  levels  in  dogs  fed  spinosad 
in  the  diet  at  dose  levels  of  1.44,  2.68, 
or  8.46  mg/kg/day  for  52  weeks.  A  100- 
fold  UF  was  applied  ttf  the  NOAEL  of 
2.68  mg/kg/day  to  account  for 
interspecies  and  intraspecies  variation. 
The  resulting  RfD  was  calculated  to  be 
0.027  mg/kg/day. 

4.  Carcinogenicity.  There  is  no 
evidence  of  carcinogenicity  in  studies  in 
either  the  mouse  or  rat.  Therefore,  a 
carcinogenic  risk  assessment  is  not 
appropriate. 

C.  Exposures  and  Risks 

1 .  Fmm  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.495)  for  the  residues  of 
spinosad,  in  or  on  a  variety  of  plant  and 
livestock  conunodities  ranging  from 
0.02  ppm  in  almonds  to  10  ppm  in  the 
Brassica  leafy  vegetable  and  greens 
subgroup.  Tolerances  are  pending  or 
were  recently  issued  for  use  on  cuciu"bit 
vegetables,  stone  fruits,  legimie 
vegetables,  com,  sorghum,  and  wheat. 
The  Agency  used  the  Dietary  Exposure 
Evaluation  Model  (DEEM)  to  estimate 
dietary  (food  only)  exposure  to 
spinosad.  This  analysis  assumes  that 
100%  of  crops  with  spinosad  tolerances 
(requested,  published,  and  pending)  are 
treated  and  that  those  crops  contain 
tolerance-level  residues  of  spinosad 
(Tier  1).  A  nymber  of  the  exotic  fruits 
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do  not  appear  in  the  DEEM^m 
consumption  data  base.  The  Agency 
assumes  that  exposure  via  these  foods  is 
negligible. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  Agency 
did  not  select  a  dose  and  endpoint  for 
an  acute  dietary  risk  assessment  due  to 
the  lack  of  toxicological  effects 
attributable  to  a  single  exposure  (dose) 
in  available  studies  including  oral 
developmental  toxicity  studies  in  rats 
and  rabbits.  In  the  acute  neiuotoxicity 
study,  the  NOAEL  was  >  2,000  mg/kg/ 
day.  The  Agency  concludes  that  there  is 
a  reasonable  certainty  of  no  harm  from 
acute  dietary  exposure. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assvunptions:  100%  of  the 
crops  and  ruminant  commodities  having 
spinosad  tolerances  will  contain 
spinosad  residues  and  those  residues 
will  be  at  the  level  of  the  established 
tolerance.  Additionally,  residues  of  0.02 
ppm  were  assumed  for  all  other  food 
forms  to  support  a  pending  section  18 
action{s)  on  spinosad  for  use  in 
controlling  Mediterranean  Fruit  Fly  in 
Florida  and  California. 

The  Agency  used  the  DEEM™ 
anaylsis  to  estimate  dietary  (food  only) 
exposure  to  spinosad.  Exposure 
estimates  for  all  population  subgroups 
except  those  specific  to  infants  and 
children  were  similar  to  that  of  the 
general  U.S.  population  (0.009  mg/kg/ 
day,  34%  chronic  population  adjusted 
dose  (cPAD)).  The  cPAD  is  equivalent  to 
the  RfD  divided  by  the  FQPA  safety 
factor  (SF).  For  spinosad,  EPA  has 
determined  that  the  additional  lOx  SF 
for  the  protection  of  infants  and 
children  be  reduced  to  Ix,  i.e.,  removed. 
Thus,  the  cPAD  of  0.027  mg/kg/day  is 
equivalent  to  the  chronic  RfD. 

Exposure  to  children  ages  1-6  years 
(the  subgroup  with  the  highest  overall 
estimated  exposure)  is  estimated  to  be 
0.020  mg/kg/day,  which  occupies  74% 
of  the  chronic  cPAD.  The  primary 
contributor  to  chronic  dietary  exposure 
is  milk,  which  alone  occupies  30%  of 
the  cPAD  for  children  1-6  years.  Dietary 
exposure  estimates  based  on  the 
requested  uses  of  spinosad  along  with 
currently  registered  and  pending  uses, 
are  below  the  Agency's  level  of  concern 
for  all  population  subgroups,  including 
those  of  infants  and  children. 

2.  From  drinking  water.  Monitoring 
data  depicting  residue  levels  of 
spinosad  in  drinking  water  are  not 
available.  Therefore,  EPA  cannot 


perform  a  quantitative  risk  assessment 
for  drinking  water  exposure.  Instead, 
EPA  had  used  modeled  estimated 
environmental  concentrations  (EECs) 
and  back-calculated  drinking  water 
levels  of  comparison  (DWLOCs)  to 
determine  whether  exposure  to 
spinosad  via  drinking  water  is  likely  to 
be  of  concern. 

EPA  concludes  that  the  available  data 
on  spinosad  show  that  the  compound  is 
not  mobile  or  persistent,  and  therefore 
has  little  potential  to  leach  to  ground 
water.  Spinosad  may  however 
contaminate  surface  water  upon  the 
release  of  water  from  flooded  fields  to 
the  environment.  Additionally,  EPA 
determined  that  the  spinosyn  Factors  A 
and  D  are  not  expected  to  reach  ground 
water.  In  order  to  assess  drinking  water 
exposures,  EPA  used  the  screening 
models  PesticideRoot  Zone  Model 
(PRZM)  and  Exposure  Analysis 
Modeling  Systems  (EXAMS)  to  generate 
surface  water  EECs  associated  with 
application  of  spinosad  to  various  crops. 
Modeled  scenarios  were  selected 
because  they  are  expected  to  represent 
roughly  the  upper  90"^  percentile  for 
surface  water  vulnerability,  given  the 
chemical's  geographic  use  range.  The 
Tier  2  chronic  surface  water  EEC  for 
spinosad  is  0.092  ng/L  and  is  based  on 
application  of  the  insecticide  to 
commodities  in  this  ruling  at  rates 
ranging  from  0.023  to  0.094  lb  (active 
ingredient/acre  (ai/acre),  with  total 
seasonal  application  not  to  exceed  0.045 
lb  ai/acre.  The  EEC  value  is  over  1 ,000 
times  less  than  the  lowest  DWLOC. 

i.  Acute  exposure  and  risk.  No  acute 
toxicity  endpoints  were  determined 
from  testing  and  the  Agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  acute  exposure  from  drinking 
water. 

ii.  Chronic  exposure  and  risk.  For  the 
most  highly  exposed  population 
subgroup,  children  (1-6  years  old), 
chronic  dietary  (food  only)  exposure 
occupies  74%  of  the  cPAD.  This  is  a 
conservative  risk  estimate  for  reasons 
described  above.  The  lowest  chronic 
DWLOC  for  the  infants  and  children 
subgroup  is  170  parts  per  billion  (ppb). 
The  chronic  modeling  estimates  (EECs) 
for  spinosad  residues  in  surface  water 
are  as  high  as  0.092  ppb  from  use  on 
Brassica  leafy  vegetables.  The  maximum 
estimated  concentrations  of  spinosad  in 
surface  water  are  less  than  EPA's  levels 
of  concern  for  spinosad  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposure.  Therefore,  taking 
into  account  present  uses  and  uses 
proposed  in  this  risk  assessment,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  spinosad  in  drinking  water 
(when  considered  along  with  other 


sources  of  exposure  for  which  the 
Agency  has  reliable  data)  would  not 
result  in  unacceptable  levels  of 
aggregate  human  health  risk  at  this  time. 

3.  From  non-dietary  exposure. 
Spinosad  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  Spinosad  is  registered  onturf 
grass,  creating  a  potential  for  non- 
dietary  oral  exposure  to  children  who 
ingest  grass.  To  calculate  a  quantitative 
dietary  risk  from  a  potential  ingestion  of 
grass  (in  the  absence  of  acute-,  short-,  or 
intermediate-term  oral  endpoints),  EPA 
would  need  to  default  to  the  chronic 
dietary  endpoint.  This  scenario  would 
represent  a  child  eating  grass  for  >  6 
months  continuously.  Based  on  the  low 
application  rate  for  spinosad  on  tiuf 
(0.41  lbs.  ai./acre),  its  non-systemic 
nature,  its  short  half-life  (especially  in 
sunlight),  and  the  rapid  incorporation  of 
spinosad  metabolites  into  the  general 
carbon  pool,  EPA  believes  that  residues 
of  spinosad  on  turf  grass  after 
application  would  be  low  and  decrease 
rapidly  over  time.  EPA  believes  that  it 

is  inappropriate  to  perform  a 
quantitative  dietary  risk  representing  a 
chronic  scenario  from  children  eating 
turf  grass.  Qualitatively,  the  risk  bom 
children  eating  turf  grass  does  not 
exceed  the  Agency's  level  of  concern. 
Another  registered  product  contains 
spinosad  for  use  on  structural  lumber 
may  have  residential  exposure  potential-, 
however,  the  product  is  injected  into 
drilled  holes  and  then  sealed  after 
treatment.  The  product  can  only  be 
applied  by  commercial  applicators  with 
very  minimal  potential  risk  to  the 
public.  Due  to  the  lack  of  toxicity 
endpoints  (hazard)  and  minimal  contact 
with  the  active  ingredient  during  and 
after  application,  exposiu-e  to  residential 
occupants  is  not  expected.  The  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  non-dietary 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the         ~ 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
spinosad  does  not  appear  to  produce  a 
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5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  spinosad  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposiu'e  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  imd  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Prenatal  and  postnatal  sensitivity. 
There  was  no  increased  susceptibility  to 
rats  or  rabbits  following  in  utero  and/or 
postnatal  exposure  to  spinosad. 

iii.  Conclusion.  EPA  determined  that 
the  lOx  should  be  removed.  The  FQPA 
factor  is  removed  because: 

a.  The  data  provided  no  indication  of 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure  to 
spinosad.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
the  2-generation  reproduction  study  in 
rats,  effects  in  the  offspring  were 
observed  only  at  or  below  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity. 


b.  No  neurotoxic  signs  have  been 
observed  in  any  of  the  standard  required 
studies  conducted. 

c.  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 

d.  Exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
account  for  potential  exposure. 

2.  Acute  risk.  No  acute  toxicological 
endpoints  were  identified  for  spinosad. 
The  Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to 
infants  and  children  from  aggregate 
exposure. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  spinosad  from  food  will  utilize  74% 
of  the  cPAD  for  children  (1-6  years  old). 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
spinosad  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  ot  the  cPAD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
residues. 

rv.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

EPA  has  reviewed  the  results  of  plant 
metabolism  studies  (apples,  cabbage, 
cotton,  tomatoes,  turnips)  and  livestock 
metabolism  studies  (goat  and  hen).  The 
metabolism  of  spinosad  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  these  tolerances.  Based 
on  structiue/activity  relationships,  EPA 
concluded  that  the  spinosad 
metabolites/fermentation  impurities 
(spinosyns  Factor  B,  Factor  B  or  D,  . 
Factor  K,  and  other  related  Factors) 
were  of  no  more  toxicological  concern 
than  the  two  parent  compounds 
(spinosyns  Factor  A  and  Factor  D). 

EPA  focused  on  the  following  data/ 
information:  the  overall  low  toxicity  of 
spinosad;  the  low  levels  of  metabolites/ 
fermentation  impiuities  present;  and 
that  spinosad  appears  to  photodegrade 
rapidly  and  become  incorporated  into 
the  general  carbon  pool.  EPA  concluded 
that  only  two  parent  compounds 
(spinosyns  Factor  A  and  Factor  D)  need 
to  be  included  in  the  tolerance 
expression  and  used  for  dietary  risk 
assessment  purposes. 
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B.  Analytical  Enforcement  Methodology 

The  gas  chromotography  method  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

Because  of  limited  field  studies 
available  for  crops  considered  in  this 
ruling,  the  Agency  relied  on  previously 
submitted  field  trial  data  on  similar 
crops  to  set  tolerances  on  certain 
commodities  in  this  ruling.  Specifically, 
tolerances  for  oats,  barley,  buckwheat, 
and  rye  eire  translated  from  wheat  {0.020 
ppm);  grass  forage,  fodder  and  hay  crop 
group  (Crop  Group  17)  and  nongrass 
animal  feeds  crop  group  (Crop  Group 
18)  tolerances  of  0.02  ppm  are  based  on 
the  low  toxicological  properties  of 
spinosad  and  the  proposed  use  pattern 
(mound  treatment  of  fire  ants); 
watercress  and  cilantro  leaves  are  based 
on  the  leafy  vegetable  tolerance  (Crop 
Group  4,  at  8  ppm);  turnip  greens  and 
ti  leaves  are  translated  from  the  Brassica 
leafy  vegetables  tolerance  (Crop 
Subgroup  5B,  at  10  ppm);  and  sugar 
apple,  cherimoya,  atemoya,  custard 
apple,  ilama,  soursop,  biriba,  lychee, 
longan,  Spanish  lime,  rambutan, 
pulasan,  papaya,  star  apple,  black 
sapote,  mango,  sapodilla,  canistel, 
memiey  sapote,  avocado,  guava,  feijoa, 
jaboticaba,  wax  jambu,  star&nit, 
passionfiiiit,  acerola,  and  white  sapote 
are  translated  from  the  citrus  fruit  group 
(0.3  ppm). 

D.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
MRLs  have  been  established  for  residues 
of  spinosad  on  any  crops. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  spinosad  in 
or  on  barley,  buckwheat,  oats,  and  rye 
(grains)  at  0.02  parts  per  million  (ppm); 
pearl  millet,  proso  millet,  and  amaranth 
(grains)  at  1  ppm;  teosinte  and  popcorn 
(grains)  at  0.02  ppm;  grass,  forage, 
fodder  and  hay  group;  nongrass  animal 
feed  group  at  6.02  ppm;  turnip  greens  at 
10  ppm;  cilantro,  and  watercress  at  8 
ppm;  tropical  fioiits  (sugar  apple, 
cherimoya,  atemoya,  custard  apple, 
ilama,  soursop,  biriba,  lychee,  longan, 
Spanish  lime,  rambutan,  pulasan, 
papaya,  star  apple,  black  sapote,  mango, 
sapodilla,  canistel,  mamey  sapote, 
avocado,  guava,  feijoa,  jaboticaba,  wax 
jambu,  starfruit,  passionfruit,  acerola. 


and  white  sapote)  at  0.3  ppm;  ti  leaves 
at  10  ppm  and  a  tolerance  for  spinosad 
on  pistachio  at  0.02  ppm  imder 
conditional  registration. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  wliich  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the        ' 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300960  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  13,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 


Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW..  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgment  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300960.  to:  PubKc 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copv  to  the  location  of 
the  PIRIB  described' in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
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on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCI  file  format.  Do  not 
include  any  CI  I  in  your  electronic  copy. 
You  may  also  s  ubmit  an  electronic  copy 
of  your  request  at  many  Federal 
Depositor^'  Lib  aries. 


t  \e . 


B.  When  Will 
Request  for  a 

A  request  foi 
if  the  AdminisI  rator 
material  submitted 
There  is  a 
of  fact;  there  is 
that  available 


Agency  Grant  a 
Hearing? 


requestor  wou 
one  or  more  of 
the  requestor 
uncontested  cl 
contrary;  and 
issues(s)  in  the 
requestor  woul  i 
the  action  requ  jsted 


a  hearing  will  be  granted 
determines  that  the 
shows  the  following: 
and  substantial  issue 
a  reasonable  possibility 
e  vidence  identified  by  the 
li,  if  established  resolve 
such  issues  in  favor  of 


. genu ine 


rtso 


t  iking  into  account 
i  lims  or  facts  to  the 

lution  of  the  factual 
manner  sought  by  the 
be  adequate  to  justify 
(40  CFR  178.32). 


Agency.  The  6 
Budget  (OMB) 
of  actions  from 


October  4,  199: 1 
not  contain  an 
subject  to  OMI 


U.S.C.  3501  et 
enforceable  du 


prior  consultat 
Executive  Ord( 


27655,  May  19 
considerations 


VII.  Regulator '  Assessment 
Requirements 

This  final  ru  e  establishes  tolerances 
under  FFDCA  i  ection  408(d)  in 
response  to  a  p  ?tition  submitted  to  the 
fice  of  Management  and 
las  exempted  these  types 
review  under  Executive 
Order  12866.  ehtitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
I.  This  final  rule  does 
information  collections 
approval  under  the 


Paperwork  Rec  uction  Act  (PRA),  44 


>eq.,  or  impose  any 
y  or  contain  any 


unfunded  man  date  as  described  under 
Title  II  of  the  L  nfunded  Mandates 
Reform  Act  of   995  (UMRA)  (Public 
Law  104—4).  Ni  ir  does  it  require  any 

on  as  specified  by 

r  13084.  entitled 
Consultation  a  id  Coordination  with 
Indian  Tribal  Qovernments  (63  FR 

1998):  Special 

as  required  by  Executive 
Order  12898.  e  ititled  Federal  Actions  to 
Address  Enviri  nmental  Justice  in 
Minority  Popu,  ations  and  Low-Income 
Populations  (5  I  FR  7629.  February  16. 
1994);  or  requi  e  OMB  review  or  any 
Agency  action  jnder  Executive  Order 
13045,  entitledl  Protection  of  Children 
from  Environn  ental  Health  Risks  and 
Safety  Risks  (6  !  FR  19885,  April  23, 
1997).  This  act  on  does  not  involve  any 
technical  stanc  ards  that  would  require 
Agency  consid  jration  of  voluntary 
consensus  star  dards  pursuant  to  section 
12(d)  of  the  Na  tional  Technology 
Transfer  and  A  dvancement  Act  of  1995 

ic  Law  104-113,  section 


(NTTAA),  Pub 

12(d)  (15  U.S.t}.  272  note).  Since 

tolerances  and 

established  on 


exemptions  that  are 
the  basis  of  a  petition 


under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  28,  1999. 

James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  Section  180.495,  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a),  and  by 
revising  the  entry  for  "apple"  to  the 
table  in  paragraph  (a)  to  read  as  follows: 

§180.495    Splnosad;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 

Parts 

per 

million 

Expiration/ 

Revocation 

Date 

•                             «                             • 

* 

• 

Acerola 

*                      •                      * 

0.3 

* 

* 

None 

Amaranth,  grain  

1.0 

None 

Animal  feed,  nongrass, 
group 

*                      •                      • 

0.3 

• 

None 

Apple 

«                      •                      « 

0.3 

* 

None 

Atemoya 

*                      •                      • 

0.3 

• 

- 

None 

Avocado  

•                    •                    * 

0.3 

* 

None 

Barley 

0.3 

None 

Biriba 

*                      *                      • 

0.3 

None 

Buckwheat,  grain  

*                      *                      * 

0.02 

• 

None 

Canistel 

•                      •                      • 

0.3 

* 

None 

Cherimoya  

•                    •                    * 

0.3 

• 

None 

Cilantro,  leaves .^ 

8.0 

None 

Corn,  pop,  grain 

0.02 

• 

None 

Custard  apple  

0.3 

• 

None 

*           *           * 

Feijoa  

•                      *                      « 

0.3 

* 

None 

Grass,  forage,  fodder 
and  hay.  group 

0.02 

None 

Guava  

•                      •                      « 

0.3 

* 

. 

None 

llama 

0.3 

None 

Jaboticaba  , 

0.3 

None 

Longan  

0.3 

None 

Lychee  

0.3 

None 
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Commcxjity 


Mango  

Millet,  pearl,  grain 

Millet,  proso,  grain 

Oat,  grain  

Papaya  

Passionfruit  

Pistachio  

Pulasan 

*  • 

Rambutan  

Rye,  grain  

Sapodilla 

Sapote,  black 

Sapote,  mamey  ... 
Sapote,  white 

Soursop  

Spanish  lime  

*  * 

Star  apple  

Startruit  

Sugar  apple  

*  « 

Teosinte,  grain  

Ti,  leaves  

*  * 

Turnip  greens  

*  * 

Watercress 

Wax  jambu 


Parts 

per 

million 


0.3 
1.0 

• 

1.0 

0.02 

0.3 

0.3 

0.02 

* 

0.3 

• 

0.3 
0.02 
0.3 
0.3 
0.3 
0.3 

* 

0.3 
0.3 

0.3 
0.3 

0.3 

0.3 
10.0 

* 

10.0 

8.0 
0.3 


Expiration/ 

Revocation 

Date 


None 
None 

None 
None 
None 
None 
None 
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BILLING  CODE  6S60-50-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300964;  FRL-6486-2] 
RIN2070-AB78' 

N,N-diethyl-2-(4- 
methylbenzyloxy)ethylamine 
hydrochloride;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  the  plant  growth  regulator 
JV,iV-diethyl-2-{4- 


methylbenzyloxylethylamine 
hydrochloride  {PT807-HC1),  in  or  on 
oranges.  GMJA  Specialties  requested 
this  tolerance  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 

DATES:  This  regulation  is  effective 
January  12,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300964, 
must  be  received  by  EPA  on  or  before 
March  13.  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300964  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker,  Registration 
Division  (7505C],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  703-305- 
7740;  and  e-mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  ot  Potentially 
Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select     ' 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vkrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300964.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  repord 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hw^..  Arlington.  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
10,  1999  (64  FR  61336)  (FRL-6388-3), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  aimouncing  the  filing  of 
a  pesticide  petition  (PP)  for  a  tolerance 
by  GMJA  Specialties.  This  notice 
included  a  summar)'  of  the  petition 
prepared  by  GMJA  Specialties,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  the  plant  growth  regulator 
N,iV-diethyl-2-(4- 
methylbenzyloxylethylamine 
hydrochloride,  in  or  on  oremges  at  0.01 
(ppm). 
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Section  408f  i)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  ( istablish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  tha  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "the  e  is  a  reasonable 
certainty  that  n  o  harm  will  result  from 
aggregate  expoi  ure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  die  ary  exposures  and  all 
other  exposure  i  for  which  there  is 
reliable  inform  iti on."  This  includes 
exposure  throu  jh  drinking  water  and  in 
residential  sett  ngs,  but  does  not  include 
occupational  e:  tposure.  Section 
408(b)(2)(C)  re<  uires  EPA  to  give  special 
consideration  t  d  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estal  ilishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  r  o  harm  will  result  to 
infants  and  chi  dren  from  aggregate 
exposure  to  the  pesticide  chemical 
residue....  ' 

EPA  perform  s  a  number  of  analyses  to 
determine  the  lisks  from  aggregate 
exposure  to  pes  ticide  residues.  For 
further  discuss  on  of  the  regulatory 
requirements  o "  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pest  icide  Tolerances  (62  FR 
62961.  Novemier  26,  1997)  (FRL-5754- 
7).  I 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

with 


Consistent 
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information  in 
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hazards  of  and 
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section  408(b)(2) 
residues  of  N,I^  f- 
methylbenzylo  <y)ethyl 
hydrochloride 
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A.  Toxicologic  il  Profile 
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liable  information 
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toxic  effects  caused  by  PT807-HC1  are 
discussed  in  this  unit. 

The  data  base  adequately 
characterizes  PT807-HC1  as  having  low 
acute  oral,  dermal  and  inhalation 
toxicity.  It  is  Toxicity  Category  IV  for 
acute  dermal  toxicity,  acute  inhalation 
toxicity,  and  primary  dermal  irritation; 
Toxicity  Category  III  for  acute  oral  and 
primary  eye  irritation;  and  it  is  not  a 
dermal  sensitizer. 

1.  Subchronic  mouse  feeding  study.  A 
subchronic  mouse  feeding  study  with  a 
No  Observed  Adverse  Effect  Level 
(NOAEL)  =  7,000  ppm  (1,004/1,272 
miligrams/kilograms/day  (mg/kg/day), 
in  male  and  females  respectively;  limit 
dose).  Due  to  faulty  dose  concentration 
analyses,  the  regulatory  usefulness  of 
the  NOAEL  is  in  doubt. 

2.  Subchronic  gavage  rat  study.  A 
subchronic  gavage  rat  study  with  a 
NOAEL  =  30  mg/kg/day  and  a  Lowest 
Observed  Adverse  Effect  Level  (LOAEL) 
=  300  mg/kg/day  based  on  increased 
mortality;  hyperactivity,  hyper- 
reflexivity,  lack  of  coordination, 
tremors,  convulsions,  and  increased 
salivation  in  males  and  females,  and 
elevated  urinary  protein  in  males. 

3.  Subchronic  feeding  dog  study.  A 
subchronic  feeding  dog  study  with  a 
NOAEL  =  2,500  ppm  (equivalent  to  71/ 
78  mg/kg/day)  males  and  females 
respectively  and  LOAEL  =  7,500  ppm 
(equivalent  to  211/233  mg/kg/day)  in 
males  and  females  respectively,  based 
on  pathological  changes  to  the  male 
reproductive  organs  and  possibly  the 
uterus  in  females. 

4.  21  day  dermal  rat-systemic.  A  21- 
day  dermal  rat-systemic.  NOAEL  greater 
than  1,000  mg/kg/day  (limit  dose). 
Dermal  NOAEL  =  1,000  mg/kg/day 
(nonadverse  dermal  irritation  was 
observed  at  1,000  mg/kg/day). 

5.  Developmental  toxicity  rat. — 
Maternal  NOAEL  =  50  mg/kg/day, 
maternal  LOAEL  =  250  mg/kg/day. 
based  on  clinical  signs  (post-dosing 
rooting  in  the  bedding  and  lethargy)  and 
reduced  body  weight  gains. 
Developmental  NOAEL  =  500  mg/kg/ 
day  and  developmental  LOAEL  was  not 
observed. 

6.  Developmental  toxicity  rabbit. 
Developmental  toxicity  rabbit-Maternal 
NOAEL  =  10  mg/kg/day,  maternal 
LOAEL  =  100  mg/kg/day,  based  on 
increased  mortality  in  the  mid-and  high- 
dose  animals.  Developmental  NOAEL 
greater  than  200  mg/kg/day  and 
developmental  LOAEL  was  not 
observed. 

7.  Reproductive  toxicity  rat. 
Reproductive  toxicity  rat-systemic 
NOAEL  =  14.1  mg/kg/day,  systemic 
LOAEL  =  114  mg/kg/day  based  upon 
decreased  body  weight  and  body  weight 


gains.  Reproductive  NOAEL  =  14.1  mg/ 
kg/day  for  both  sexes.  Reproductive 
LOAEL  =  114  mg/kg/day  for  both  sexes 
based  on  decreased  pup  body  weight 
and  body  weight  gains,  delayed  sexual 
development,  reductions  in  absolute 
and  relative  uterus  and  ovary  weights, 
and  histological  changes  in  the  uterus, 
vagina,  and  ovaries  in  the  females. 

8.  Chronic  toxicity  dog.  Chronic 
toxicity  dog-NOAEL  greater  than  5,000 
ppm.  (135.7/151.5  mg/kg/day),  males 
and  females.  LOAEL  was  not  observed. 

9.  18  month  carcliogenicity  study — 
mouse.  The  NOAEL  was  7,000  ppm 
(1,010/1,250  mg/kg/day),  males  and 
females.  No  LOAEL  was  observed.  Mice 
were  dosed  at  greater  than  the  limit  dose 
of  1 ,000  mg/kg/day  with  no  evidence  of 
carcinogenic  potential. 

10.  Chronic  toxicity/Carcinogenicity — 
rat.  The  NOAEL  was  500  ppm  (20/28 
mg/kg/day,  males  and  females.  The 
LOAEL  was  5,000  ppm  (213/308  mg/kg/ 
day),  males  and  females  based  on 
decreased  body  weight  and  body  weight 
gains.  There  was  no  clear  evidence  of 
carcinogenic  potential. 

11.  Acute  neurotoxicity — rats.  The 
neurotoxicity  NOAEL  was  50  mg/kg/day 
and  the  neurotoxicity  LOAEL  was  200 
mg/kg/day  based  on  slight  ataxia  in  1  of 
11  males.  Neurotoxicity  at  400  mg/kg 
included  increases  in  Functional 
Observation  Battery  (FOB)  clinical  signs 
and  decreases  in  motor  activity. 

12.  Subchronic  neurotoxicity^rats. 
Neurotoxicity  NOAEL  is  greater  than 
5000  ppm.  (323/386  mg/kg/day;  male 
and  female.  Neurotoxicity  LOAEL  was 
not  observed. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  acute  Reference 
Dose  (RfD)  is  0.5  mg/kg/day.  The 
systemic  NOAEL  of  50  mg/kg/day  in  the 
acute  neurotoxicity  study  in  rats  is 
based  on  slight  ataxia  in  males  at  the 
LOAEL  of  200  mg/kg/day.  The  FQPA 
safety  factor  for  protection  of  infants 
and  children  was  reduced  to  IX.  The 
Acute  RfD  is  identical  to  the  acute 
population  adjusted  dose  (aPAD).  This 
aPAD  applies  to  all  population 
subgroups. 

2.  Short-  and  intermediate-term 
toxicity.  There  are  no  registered 
residential  uses  of  PT807-HC1. 

3.  Chronic  toxicity.  EPA  has 
established  the  Chronic  RfD  at  0.14  mg/ 
kg/day.  This  RfD  is  based  on  the 
systemic  NOAEL  of  14.1  mg/kg/day  in 
the  reproductive  toxicity  study  in  rats, 
the  lowest  NOAEL  in  the  most  sensitive 
species.  The  FQPA  safety  factor  for 
protection  of  infants  and  children  was 
reduced  to  IX.  The  chronic  RfD  is 
identical  to  the  chronic  population 
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adjusted  dose  (cPAD).  This  cPad  applies 
to  all  population  subgroups. 

4.  Carcinogenicity.  This  chemical  has 
been  classified  as  a  "not  likely  human 
carcinogen." 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  are  being  established  (40 
CFR  180.558)  for  Ar,iV-diethyl-2-(4- 
methylbenzyloxylethylamine 
hydrochloride,  at  0.01  ppm,  in  or  on 
oranges.  No  other  tolerances  have  been 
established  for  this  chemical.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  the  use  on 
oranges. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occmring  as  a  result  of 
a  1-day  or  single  exposvue.  For  the  acute 
dietary  food  exposure  analyses, 
tolerance  level  residues  and  100%  crop 
treated  (%CT)  were  used.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
acute  dietary  risk  analysis  estimates  the 
distribution  of  single-day  exposures  for 
the  overall  U.S.  population  and  certain 
subgroups.  The  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-92  Continuing  Svuvey  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity.  Each  analysis 
assiunes  uniform  distribution  of  PT807- 
HCl  in  the  commodity  supply. 

The  acute  exposures  from  food  are  all 
less  than  1%  of  the  aPAD.  This  acute 
risk  estimate  should  be  viewed  as 
consMvative  since  these  calculated 
exposures  are  based  on  tolerance  level 
residues  and  100%  CT.  Therefore,  any 
additional  refinements  could  reduce 
estimates  significantly. 

ii.  Chronic  exposure  and  risk.  The 
DEEM  chronic  analysis  evaluates  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-91 
CSFII  and  accumulates  exposing  to  the 
chemical  for  each  commodity. 

A  DEEM  chronic  exposure  analysis 
was  performed  using  tolerance  level 
residues  and  100%  CT  to  estimate  the 
Tier  I  exposure  for  the  general 
population  and  subgroups  of  interest. 
Exposures  for  all  population  subgroups 
are  less  than  1%  of  the  cPAD,  and  the 
Agency's  level  of  concern  is  greater  than 
100%  of  cPAD. 

2.  From  drinking  water.  This  chemical 
is  very  soluble  in  water  and  stable  in  the 
environment.  Based  on  its  chemical 
properties  it  is  likely  that  this  chemical 
will  move  to  surface  water  and 
groundwater,  and  it  may  acciunulate  in 
the  environment.  According  to 


information  included  in  the  proposed 
Ecolyst  label,  the  maximiun  application 
rate  for  this  chemical  is  0.013  lbs.  active 
ingredient/acre/year.  The  surface  water 
acute  Estimated  Envfronmental 
Concentrations  (EEC)  is  4.0  parts  per 
billion  (ppb).  The  surface  water  chronic 
EEC  is  3.9  ppb.  These  values  represent 
the  1-  in  10-year  peak  surface 
concentration  and  1-  in  10-year  mean 
yearly  concentration.  The  ground  water 
screening  concentration,  calculated 
using  SCI-GROW  is  0.02  ppb.  While 
there  may  be  some  potential  for  PT807- 
HCl  to  accumulate  in  drinking  water, 
EPA  believes  these  values  nevertheless 
represent  very  conservative  exposure 
estimates  because  they  represent  peak 
concentrations,  and  because  of  the 
conservative  nature  of  the  models.  Even 
assuming  these  conservative  estimates, 
the  Agency  does  not  expect  the 
exposiu^s  to  exceed  our  level  of 
concern. 

The  maximiun  concentrations  of 
PT807-HC1  in  drinking  water  is  well 
below  the  drinking  water  level  of 
comparison  (DWLOC's)  and  there  is 
reasonable  certainty  that  no  harm  wrill 
result  to  adults,  infants,  and  children 
from  acute  and  chronic  aggregate 
exposiu^s. 

i  Acute  exposure  and  risk.  The 
maximimi  acute  EECs  of  PT807-HCI  in 
surface  and  groundwater  for  acute 
exposure,  and  the  highest  value  (4.0 
ppb)  is  well  below  the  Agency's 
calculated  DWLOC,  which  ranged  from 
5,000  ppb  for  children  (1-6  years)  to 
18,000  ppb  for  the  U.S.  population.  The 
Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  adults,  infants  and  children 
from  acute  aggregate  exposure  to 
PT807-HC1  residues. 

ii.  Chronic  exposure  and  risk.  The 
maximum  chronic  EECs  of  PT807-Ha 
in  siu-face  and  groundwater  for  chronic 
exposure  is  3.9  ppb  which  is  very  small 
compared  to  the  DWLOC,  which  ranged 
from  1,400  ppb  for  children  (1-6  years) 
to  4,900  ppb  for  the  U.S.  population. 

3.  From  non-dietary  exposure. 
Currently,  there  are  no  registered  uses 
that  could  result  in  residential 
exposures.  Therefore,  a  residential 
exposure  risk  assessment  is  not 
required. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
iriformation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 


EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
PT807-HC1  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cuntulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  PT807- 
HCl  does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  PT807-HC1  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Acute  aggregate  risk 
estimates  do  not  exceed  the  Agency's 
level  of  concern.  Using  the  most 
conservative  Tier  I  approach,  acute 
dietary  risk  estimates  for  PT807-HC1 
from  food  for  the  general  U.S. 
population,  infants,  and  children  are 
less  than  1%  of  the  aPAD.  The  Agency 
had  provided  maximum  EECs  for 
PT807-HC1  in  siuface  and  groundwater 
for  acute  exposure,  and  the  highest 
value  (4.0  ppb)  is  well  below  the 
Agency's  calculated  DWLOC,  which 
ranged  from  5.000  to  18,000  ppb  for 
various  population  subgroups.  The 
Agency  does  not  expect  the  aggregate 
exposing  from  water  and  food  to  exceed 
100%  of  the  aPAD  for  all  U.S. 
populations. 

2.  Chronic  risk.  Using  the 
conservative  analysis  described  above,  it 
is  estimated  that  the  chronic  exposure  to 
PT807-HC1  from  food  for  the  general 
U.S.  population,  infants,  and  children 
will  utilize  less  than  1%  of  the  cPAD. 
Despite  the  potential  for  exposure  of 
PT807-HC1  in  drinking  water,  the 
Agency  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD. 
The  maximiun  concentration  of  PT807- 
HCl  in  surface  and  groundwater  for 
chronic  exposure  is  expected  to  be  very 
small  compared  to  DWLOC. 

3.  Short-and  intermediate-term  risk. 
There  are  no  registered  residential  uses 
of  PT807-HC1.  Therefore,  no  exposure  is 
expected  via  this  route  of  exposure. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  PT807-HC1  has  been 
classified  by  the  Agency  as  a  "not  likely 
human  carcinogen"  and  is  thus  not 
expected  to  pose  a  cancer  risk  to 
humans. 
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5.  Determina^on  of  safety.  Based  on 
these  risk  assess  ments,  EPA  concludes 
that  there  is  a  re  isonable  certainty  that 
no  harm  will  re;  ult  from  aggregate 
exposure  to  resipues  of  PT807-HC1. 
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decreased  body  weight  and  body  weight 
gains,  delayed  sexual  development, 
reductions  in  absolute  and  relative 
uterus  and  ovary  weights,  and 
histological  changes  in  the  uterus, 
vagina  and  ovaries  in  the  females. 

iv.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  increased 
development  or  neiuological 
susceptibility  in  the  prenatal  pre/ 
postnatal  studies. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  PT807-  HCl  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 
Therefore,  the  FQPA  safety  factor  was 
reduced  to  IX  for  the  following  reasons: 

a.  The  toxicology  database  is  complete 
for  the  assessment  of  the  effects 
following  in  utero  and/or  postnatal 
exposure  to  PT807-HC1. 

D.  The  toxicity  data  provided  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure. 

c.  The  requirement  of  a 
developmental  neurotoxicity  study  is 
not  based  on  the  criteria  reflecting  some 
special  concern  which  are  generally 
used  for  requiring  a  DNT  study  and  an 
FQPA  safety  factor  (e.g.:  neuropathy  in 
adult  animals;  CNS  malformations 
following  prenatal  exposure;  brain 
weight  or  sexual  maturation  changes  in 
offspring;  and/or  functional  changes  in 
offspring)  and  therefore  does  not 
warrant  an  FQPA  safety  factor. 

d.  The  exposure  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  water)  exposures  for  infants 
and  children  from  the  use  of  PT807-HC1 
(currently  no  residential  exposure  is 
expected).  Specifically,  as  to  residue  in 
drinking  water.  EPA  took  into  account 
that  residues  may  accumulate  over  time. 

2.  Acute  risk.  It  is  estimated  that  the 
acute  exposure  to  PT807-HC1  from  food 
for  infants  and  children  as  well  as  the 
general  U.S.  population  will  utilize  less 
than  1%  of  the  aPAD.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  aPAD.  Despite  the  potential  for 
exposure  to  PT807-HC1  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  PT807-HC1  from  food  will  utilize  less 
than  1%  of  the  cPAD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 


PT807-HC1  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  cPAD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
residues. 

rV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  qualitative  nature  of  the  residue 
in  oranges  is  adequately  understood  for 
purpose  of  this  use  on  oranges.  Future 
uses  on  crops  other  than  tree  fruit  will 
require  additional  plant  metabolism 
studies.  The  residue  of  concern  in 
plants  is  parent  compound  only. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(HPLC-uvdetection)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow.  PIRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

Based  on  the  available  crop  field 
trials,  residues  in  oranges  are  not 
expected  to  exceed  0.01  ppm  provided 
a  preharvest  interval  of  14  days  is 
observed.  The  submitted  orange 
processing  data  are  adequate.  At  5X 
application  rate,  residues  of  PT807-HC1 
were  less  than  the  limit  of  quantitation 
(LOQ)  (0.01  ppm)  in/on  whole  oranges 
harvested  at  19  days  PHI.  Residues  were 
below  the  analytical  method's  LOQ  in 
orange  juice  and  oil  processed  from  the 
treated  oranges.  In  dried  pulp,  residues 
ranged  from  0.015  ppm  to  0.017  ppm 
from  the  5X  application  rate.  No 
tolerances  are  required  for  orange 
processed  commodities. 

D.  International  Residue  Limits 

The  Codex  Alimentarius  Commission, 
Mexico  and  Canada  have  not 
established  maximum  residue  limits 
(MRLs)  for  residues  of  PT807-HC1  in/on 
plant  and  animal  commodities. 

E.  Rotational  Crop  Restrictions 

No  confined  or  field  rotational  crop 
studies  were  submitted.  The  Agency  has 
determined  that  rotational  crop  studies 
are  not  required  for  uses  of  pesticides  on 
oranges  as  they  are  not  routinely  rotated 
to  other  crops. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  N,N-diethyl-2-(4- 
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methylbenzyloxy)ethylamine 
hydrochloride  on  oranges  at  0.01  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modiflcation  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-3  00964  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  13,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 


deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
niunber  OPP-300964,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 


include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1 995 
(NTTAA).  Pubhc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
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require  the  issui  nee  of  a  proposed  rule, 
the  requirement ;  of  the  Regulatory 
Flexibility  Act  ( IFA)  (5  U.S.C.  601  et 
seq.)  do  not  app  y-  In  addition,  the 
Agency  has  dete  rmined  that  this  action 
will  not  have  a  <  ubstantial  direct  effect 
on  States,  on  th(  relationship  between 
the  national  gov  jmment  and  the  States. 
or  on  the  distrib  jtion  of  power  and 
responsibilities  imong  the  various 
levels  of  government,  as  specified  in 
Executive  Ordei  13132,  entitled 
Federalism  (64  I 'R  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  m  accountable  process 
to  ensure  "mean  ingful  and  timely  input 
by  State  and  loc  il  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federa  ism  implications"  is 
defined  in  the  E  cecutive  Order  to 
include  regulatii  )ns  that  have 
"substantial  din  ct  effects  on  the  States, 
on  the  relations!  lip  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  unong  the  various 
levels  of  govemi  nent."  This  final  rule 
directly  regulate  s  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relatior  ships  or  distribution  of 
power  and  respe  nsibilities  established 
by  Congress  in  t  le  preemption 
provisions  of  FF  3CA  section  408(n)(4). 

Vni.  Submissioi  i  to  Congress  and  the 
Comptroller  Geyeral 


The  Congress 
U.S.C.  801  et  set 
Business  Regu 
Fairness  Act  of 
that  before  a  tu. 


agency  promulg  iting 
submit  a  rule 
copy  of  the  rule 
Congress  and  to 
of  the  United 
report  containinb 
required  informition 
the  U.S.  House 
the  Comptroller 
States  prior  to 
rule  in  the  Fedei'al 
rule  is  not  a 
5  U.S.C.  804(2). 


List  of  Subjects 


ltd 


Environmen 
Administrative 
Agricultural  cor  imodities 
and  pests,  Repoiting 
requirements 


i  onal  Review  Act,  5 
as  added  by  the  Small 
lajtory  Enforcement 

996,  generally  provides 
may  take  effect,  the 
the  rule  must 
retort,  which  includes  a 
to  each  House  of  the 
the  Comptroller  General 
Stftes.  EPA  will  submit  a 
this  rule  and  other 

to  the  U.S.  Senate, 
Representatives,  and 
General  of  the  United 
p  iblication  of  this  final 
Register.  This  final 
m4)or  rule"  as  defined  by 


(f] 


n  40  CFR  Fart  180 


protection, 
)ractice  and  procedure. 
Pesticides 
and  recordkeeping 


Dated:  December  29, 1999. 

Joseph  |.  Merenda, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

2.  Section  180.558  is  added  to  read  as 
follows: 

§180.558    N,N-diethyl-2-(4- 
methylt>enzyloxy)ethylamine  hydrochloride; 
tolerances  for  residues. 

(a)  General.  A  tolerance  for  residues 
of  the  plant  growth  regulator  N,N- 
diethyl-2-(4-methylenzyloxy)ethylamine 
hydrochloride  in  or  on  raw  agricultural 
commodities  is  established  as  follows: 


Commodity 

Parts  per 
million 

Oranges  

0.01 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  00-737  Filed  1-12-00:  8:45  am] 

BILUNG  CODE  6S60-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257  and  258 
[FRL-6521-4] 

Adequacy  of  State  Permit  Programs 
Under  RCRA  Subtitle  D 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  streamline  the  approval 
process  for  specific  state  permit 
programs  for  solid  waste  disposal 
facilities  other  than  municipal  solid 
waste  landfills  (MSWLF)  that  receive 
conditionally  exempt  small  quantity 
generator  (CESQG)  hazardous  waste. 
States  whose  Subtitle  D  MSWLF  permit 
programs  or  Subtitle  C  hazardous  waste 
management  programs  have  been 
reviewed  and  approved  or  authorized  by 
EPA  are  eligible  for  this  streamlined 
approval  process  if  their  state  programs 
require  the  disposal  of  CESQG 
hazardous  waste  in  suitable  facilities. 


EPA  is  issuing  an  adequacy 
determination  to  the  state  programs  for 
Kansas,  Missouri,  and  Nebraska. 
Elsewhere  in  the  proposed  rule 
section  of  today's  Federal  Register,  EPA 
is  proposing  the  program  adequacy  of 
these  states  and  soliciting  comment  on 
this  decision.  If  relevant  adverse 
comments  are  received,  EPA  will 
withdraw  this  direct  final  rule  of 
program  adequacy  and  address  the 
comments  in  a  subsequent  final  rule. 
EPA  will  not  give  additional 
opportunity  for  comment.  If  EPA 
receives  relevant  adverse  comment 
concerning  the  adequacy  of  only  certain 
state  programs,  the  Agency's  withdrawal 
of  the  direct  final  rule  will  only  apply 
to  those  state  programs.  Comments  on 
the  inclusion  or  exclusion  of  one  state 
permit  program  will  not  affect  the 
timing  of  the  decision  on  the  other  state 
permit  programs. 

DATES:  This  direct  final  rule  is  effective 
on  April  11,  2000  unless  the  Agency 
receives  timely  relevant  adverse 
comments  by  February  11,  2000.  Should 
the  Agency  receive  such  relevant 
adverse  comments,  EPA  will  publish  a 
'timely  withdrawal  of  this  direct  final 
rule  in  the  Federal  Register  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Send  or  hand  deliver  an 
original  and  one  copy  of  your  comments 
referencing  docket  number  R7/ARTD/ 
SWPP-00-01  to:  Region  VII  Information 
Resource  Center,  U.S.  Environmental 
Protection  Agency,  901  N.  5th  Street, 
Kansas  City,  Kansas  66101.  Comments 
may  also  be  submitted  electronically 
through  the  Internet  to:  r7- 
library@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  listed 
above.  All  electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

You  can  view  and  copy  documents 
pertaining  to  this  regulatory  docket  in 
the  Region  VII  Information  Resource 
Center  (Library),  located  on  the  Plaza 
Level  at  the  address  noted  above.  The 
Library  is  open  from  9  a.m.  to  3  p.m., 
Monday  through  Friday,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  call  (913)  551-7241 
or  TTY  (913)  321-9516.  For  information 
on  accessing  paper  and  electronic 
copies  of  documents  or  supporting 
materials  relating  to  the  direct  final  rule, 
or  for  information  on  specific  aspects  of 
this  rule,  contact  Wes  Bartlev,  U.S.  EPA 
Region  VII,  ARTD/SWPP,  901  N.  5th 
Street,  Kansas  City,  Kansas  66101, 
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phone  (913)  551-7632,  or  by  e-mail  at 
bartley.wes@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
official  record  for  this  action  will  be 
kept  in  paper  form.  Therefore,  EPA  will 
transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  kept  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Responses  to  comments,  whether  the 
comments  are  written  or  electronic,  will 
be  in  a  document  in  the  Federal 
Register  as  outlined  in  DATES  above  or 
in  a  response  to  conunents  document 
placed  in  the  official  record  for  this 
rulemaking.  EPA  will  not  immediately 
reply  to  conmienters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

A.  Background 

Section  4010(c)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
requires  EPA  to  revise  the  criteria  for 
facilities  that  accept  household 
hazardous  waste  and  CESQG  hazardous 
waste,  or  both.  On  October  9,  1991,  EPA 
issued  Criteria  for  Municipal  Solid 
Waste  Landfills  (40  CFR  part  258). 
These  criteria  include  location 
restrictions  and  standards  for  design, 
operation,  ground-water  monitoring, 
corrective  action,  financial  assiu-ance, 
and  closure/post-closure  care  for 
MSWLF.  MSWLF  typically  receive  both 
household  hazardous  waste  and  CESQG 
hazardous  waste.  On  July  1,  1996,  EPA 
issued  the  revised  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices  to  address  solid 
waste  disposal  facilities  other  than 
MSWLF  that  receive  CESQG  waste  (40 
CFR  part  257,  subpart  B).  These  criteria 
include  location  restrictions,  groimd- 
water  monitoring,  and  corrective  action 
standards.  The  40  CFR  part  257,  subpart 

B,  criteria  and  the  40  CFR  part  258 
criteria,  referred  to  collectively  as  the 
"Subtitle  D  federal  revised  criteria," 
establish  minimum  federal  standards  to 
ensiue  that  all  Subtitle  D  facilities  that 
may  receive  CESQG  wastes  are  designed 
and  managed  in  a  manner  that  is 
protective  of  human  health  and  the 
environment. 

RCRA  section  4005,  as  amended  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  requires  states  to 
develop  permitting  programs  or  other 
systems  of  prior  approvals  and 
conditions  to  ensure  that  solid  waste 
disposal  units  that  receive  household 
hazardous  waste  and  CESQG  hazardous 


waste,  or  both,  comply  with  the  federal 
revised  criteria.  Section  4005  also 
requires  EPA  to  determine  the  adequacy 
of  these  state  permit  programs.  To  fulfill 
this  need,  the  Agency  issued  the  State 
Implementation  Rule  (SIR)  on  October 
23,  1998  (63  FR  57026)  to  give  a  process 
for  approving  state  municipal  solid 
waste  permit  programs.  The  SIR 
specifies  the  criteria  that  state  MSWLF 
permit  programs  must  satisfy  to  be 
determined  adequate.  The  SIR  also 
addresses  the  processes  that  should  be 
used  for  approving  state  programs  for 
non-MSWLF  that  receive  CESQG 
hazardous  waste. 

Throughout  this  direct  final  rule,  the 
term  "approved  state"  refers  only  to  a 
state  that  has  received  approval  for  its 
MSWLF  permit  program  under  Subtitle 
D  (40  CFR  part  258)  and  the  term 
"authorized  state"  refers  only  to  a  state 
that  has  an  authorized  hazardous  waste 
permit  program  imder  SubtiUe  C  (40 
CFR  part  264).  Today's  final  adequacy 
determination  is  intended  to  give  a 
streamlined  approval  process  to  address 
specific  state  programs  that  require  the 
disposal  of  CESQG  hazardous  waste  in 
suitable  facilities  and  whose  SubtiUe  D 
MSWLF  permit  programs  or  Subtitle  C 
hazardous  waste  management  programs 
have  been  reviewed  and  approved  or 
authorized  by  the  Agency.  Today's 
direct  final  ride  applies  to  the  state 
programs  for  Kansas,  Missouri,  and 
Nebraska. 

Programs  developed  by  these  states 
for  permitting  either  hazardous  waste 
facilities  or  MSWLFs  have  been 
reviewed  and  approved  or  authorized  by 
the  Agency.  The  regulatory  programs  are 
more  comprehensive  and/or  more 
stringent  Uian  the  part  257,  subpart  B, 
criteria. 

The  Agency  has  determined  that  the 
above  states  have  submitted  the 
documentation  that  would  have  been 
needed  for  the  determination  of  permit 
program  adequacy  under  40  CFR  part 
257,  subpart  B.  Further,  the  Agency  has 
determined  that  the  technical  review 
conducted  for  either  "approval"  of 
MSWLF  permitting  programs  or 
"authorization"  of  hazardous  waste 
permitting  programs  can  substitute  for 
the  technical  review  of  the  standards  for 
40  CFR  part  257,  subpart  B,  and  their 
implementation  by  the  states. 

The  states  that  are  today  receiving  a 
final  determination  of  adequacy  had 
previously  submitted  documentation  of 
state  statutory  authorities  and 
requirements  that  regulate  solid  waste 
disposal  imits  that  may  receive  CESQG 
waste.  In  each  case,  state  statutes, 
regulations,  and/or  internal  policies  and 
practices  were  reviewed  and  found  to 
serve  as  the  basis  for  ensuring  that  the 


state  permit  program  or  other  system  of 
prior  approvals  and  conditions  had 
adequate  authority  to  ensure 
compliance  with  the  hazardous  waste  or 
MSWLF  regulations,  as  appropriate. 

The  technical  requirements  for  part 
257,  subpart  B,  are  location  restrictions 
and  requirements  for  ground-water 
monitoring,  corrective  action,  and 
recordkeeping.  These  requirements  have 
been  met  by  the  state  programs  listed  in 
today's  final  determination. 

The  three  states  considered  in  today's 
determination  are  "authorized"  states 
that  have  authorized  hazardous  waste 
permit  programs  under  Subtitle  C  (40 
CFR  part  264).  These  states  have  laws, 
regulations,  or  guidance  in  place 
providing  that  CESQG  hazardous  waste 
may  be  lawfully  managed  in  a  RCRA 
Subtitle  C  facility  (see  61  FR  34264). 

Also,  these  states  are  "approved" 
states  for  MSWLF  permit  programs 
under  SubtiUe  D  (40  CFR  part  258). 
However,  only  Kansas  and  Nebraska 
have  laws,  regulations,  or  guidance  in 
place  providing* that  CESQG  hazardous 
waste  may  be-lawfully  managed  in  a 
MSWLF  meeting  or  exceeding  the 
requirements  of  40  CFR  part  258  (see  61 
FR  34264). 

Management  of  CESQG  hazardous 
waste  is  allowed  in  the  three  states  only 
at  facilities  as  described  above.  For  all 
states,  the  state  regulations  have  been 
reviewed  by  EPA,  found  to  be  equal  to 
or  more  stringent  than  40  CFR  part  257, 
subpart  B,  and  approved.  Most  state 
program  regulations  contain  additional 
requirements  and  are  more  stringent 
than  the  federal  requirements. 

The  states  covered  by  today's 
approval  have  permit  programs  or  other 
systems  of  prior  approval  for  all  waste 
disposal  units  in  their  jurisdictions  that 
may  receive  CESQG  hazardous  waste. 
These  states  provide  for  public 
participation  in  pemut  issuance  and 
enforcement  as  specified  in  the  SIR  rule. 
Finally,  EPA  believes  that  these  states 
have  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
action  against  any  owner  or  operator 
that  fails  to  comply  with  regulations 
applicable  to  waste  disposal  units  that 
may  receive /CESQG  hazardous  waste. 

B.  Decision 

After  reviewing  the  states'  previous 
submissions  for  approval  under  Subtitle 
D  (40  CFR  part  258)  and  authorization 
under  SubtiUe  C  (40  CFR  part  264),  the 
Agency  concludes  that  the  above  states 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  the  above  states  are 
granted  a  final  determination  of 
adequacy  for  all  portions  of  their  permit 
program  for  solid  waste  disposal  units 
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Related  Acts  of  f^ongress  and  Executive 
Orders 

A.  Executive  OrSer  12866 


T(  View 
f  the; 


environ  ment 


Under  Executive 
51735  (October 
must  determine 
action  is  "signi 
subject  to  Office 
Budget  (0MB) 
requirements  o 
The  Order  defines 
regulatory  actioi 
to  result  in  a  rul^ 
annual  effect  on 
million  or  more 
material  way  thf 
the  economy, 
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safety,  or  state, 
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interfere  with  ar 
planned  by  another 
materially  alter 
entitlements, 
programs  or  the 
recipients  there(  f; 
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mandates,  the 
the  principles 
Order."  It  has 
rule  is  not  a 
action"  under 
Order  12866  anc 
to  0MB  review. 


Order  12866,  fSaFfl 
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B.  Regulatory  Flexibility  Act 

Pursuant  to 
Act  (5  U.S.C. 
the  Small  B 
Enforcement  Fairness 
1996),  wheneve 
to  publish  a  not  ce 
any  proposed  or 
prepare  and  ma 


Regulatory  Flexibility 
et  seq.,  as  amended  by 
Regulatory 

Act  (SBREFA)  of 
an  agency  is  required 

of  rulemaking  for 
final  rule,  it  must 
B  available  for  public 


comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

This  rule  does  not  impose  any  new 
burdens  on  small  entities.  It  merely 
confirms  existing  needs  for  the  disposal 
of  CESQG  waste  under  state  law.  This 
proposal  does  not  impose  any  new  cost 
burdens.  I  hereby  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule,  therefore,  does  not 
need  a  regulatory  flexibility  analysis. 

C.  The  Paperwork  Reduction  Act 

Today's  proposal  is  in  compliance 
with  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  We  found  that  no 
information  is  being  collected  from  the 
states  for  this  direct  final  rule,  so  we  do 
not  need  to  prepare  an  Information 
Collection  Request. 

D.  The  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  by  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  biudensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 


rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  by  EPA  of  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  .governments  on  compliance  with 
the  regulatory  requirements. 

The  Agency's  analysis  of  compliance 
with  UMRA  found  that  today's  rule 
imposes  no  enforceable  duty  on  any 
state,  local,  or  tribal  govenunents  or  the 
private  sector;  thus  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

E.  Executive  Order  13045 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885  (April  23,  1997)) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volxmtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
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provide  explanations  to  Congress, 
through  0MB,  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

G.  Executive  Order  13132 

Executive  Order  13132  (Federalism, 
64  FR  43255,  August  10,  1999)  revokes 
and  replaces  Executive  Order  12612 
(Federalism)  and  Executive  Order  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  state  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  direct  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

H.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliimce 
costs  on  those  commiuiities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  There  is  no 
impact  to  tribal  governments  as  a  result 
of  the  state  plan  approvals.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  Executive  Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income, 
bears  disproportionately  high  and 
adverse  human  health  and 
.environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

The  Agency  does  not  believe  that 
today's  rule  granting  state  permit 
program  approval  will  have  a 
disproportionately  high  and  adverse 
environmental  or  economic  impact  on 
any  minority  or  low-income  group,  or 
on  any  other  type  of  affected 
community. 

/.  The  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  1996 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  11,  2000. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002  and  4005  of  the 
Solid  Waste  Disposal  Act  as  amended,  42 
U.S.C.  6912  and  6945. 

Dated:  December  29,  1999. 
Dennis  Grams, 

Regional  Administrator.  Region  VII. 
IFR  Doc.  00-614  Filed  1-11-00:  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412,  413,  483,  and  485 

[HCFA-1053-CN2) 

RIN  0938-AJ50 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2000 
Rates;  Corrections 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule;  correction  notice. 

summary:  In  the  July  30, 1999  issue  of 
the  Federal  Register  (64  FR  41490),  we 
published  a  final  rule  that  revised  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 
necessary  changes  arising  from  our 
continuing  experience  with  the  system. 
This  document  corrects  errors  made  in 
that  document. 

EFFECTIVE  DATE:  October  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hite,  (410)  786-4537. 
SUPPLEMENTARY  INFORMATION:  Table  4A 
of  the  addendum  to  the  July  30, 1999 
final  rule  (64  FR  41585  through  41593), 
which  lists  each  urban  area's  wage 
index  and  geographic  adjustment  factor 
(GAF),  inadvertently  listed  the  incorrect 
wage  index  or  GAF  values  for  a  limited 
number  of  areas  and  omitted  the 
indicator  for  several  large  urban  areas. 
The  corrected  Table  4A  is  shown  below 
(item  number  4).  We  note  that  the  table 
as  published  in  the  July  30,  1999 
Federal  Register  showed  correct  figures 
for  the  vast  majority  of  urban  areas.  The 
revised  table  corrects  a  limited  number 
of  values  to  address  technical  errors  in 
preparing  the  table  for  publication  in 
the  July  30,  1999  Federal  Register.  The 
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revised  values 
wage  data  or  to 

The  July  30,  1 
contained  other 
typographical 
making  the  foil 

1.  On  page  41 
two  paragraphs, 
first  fill! 


d) 


not  reflect  changes  to 
^ctual  payments. 
)99  final  rule  also 
;echnical  and 
errors.  Therefore,  we  are 
corrections: 
^20,  first  column,  last 
and  the  second  column, 
paragra]  )h,  the  text  beginning 


with  "Example  1"  and  ending  with 
"residents  *  1  year)."  is  inaccurate  and 
should  be  disregarded. 

2.  On  page  41520,  second  column, 
second  paragraph,  line  18,  the  phrase 
"accepts  9  new  (PGY  2)  residents"  is 
corrected  to  read  "accepts  9  new  (PGY 
1)  residents";  and 


3.  On  page  41557,  second  column,  last 
full  paragraph,  twenty-third  line,  the 
figure  "$36,712"  is  corrected  to  read 
"$39,712". 

4.  On  pages  41585  through  41593, 
Table  4A — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF)  for 
Urban  Areas  is  replaced  with  the 
following: 


Tabu  4a— Wage  Index  and  Capital  Gecxsraphic  Adjustment  Factor  (GAF)  for  Urban  Areas 


u  r 


Urban  area  (constituent  counties) 


Wage 
index 


GAF 


A. 


NC: 


G^ 


0040    Abilene,  TX 

00602    Aguadilla. 

0080    Akron,  OH; 

0120    Albany.  GA: 

0160  Albany- 
Schoharie.  NY 

0200    Albuquerqu^ 
Alexandria, 
Allentown 
Altoona,  PA 
Amanllo,  T> 
Anchorage 
Ann  Artxjr, 
Anniston, 
Appleton 
Arecibo,  PF 
Asheville, 
Athens,  GA 
Atlanta, 
DeKalb.  GA; 
GA;  Pickens,  GA 
Atlantic 
Aubum-Opdl 
Augusta-AIHen 
Austin-San 
Bakersfield,  ■ 
Baltimore, ' 
Queen  Anne's 

0733    Bangor.  ME: 
Bamstable- 
Baton  Roug|e 
Beaumont 
Bellingham 
Benton  Hart>o 
Bergen- 
Billings.  MT 
Biloxi-Gulfport 
Binghamton, 
Birmingham, 
Bismarck 
Bloomingtoi  \ 
Bloomingtot  i 
Boise  City 
Boston 
Norlolk,  MA 
ford,  NH  

1123  Boston-' 
Norfolk,  MA; 
ford,  NH  

1125    Boulder 

Brazona,  T) ; 
Bremerton, 


Taylor,  TX 

PR:  Aguada,  PR  Aguadilla,  PR  Moca,  PR  

Portage,  OH;  Summit,  OH  

Dougherty,  GA;  Lee,  GA  

Schinectady-Troy,  NY;  Albany,  NY  Montgomery,  NY;  Rensselaer,  NY;  Saratoga,  NY;  Schenectady,  NY; 


0220 
0240 
0280 
0320 
0380 
0440 
0450 
0460 
0470 
0480 
0500 
0520 


0560 
0580 
0600 
0640 
0680 
0720 


0743 
0760 
0840 
0860 
0870 
0875 
0880 
0920 
0960 
1000 
1010 
1020 
1040 
1080 
1123 


NM:  Bemalillo,  NM;  Sandoval,  NM;  Valencia.  NM 

LA:  Rapides,  LA 

Bpthlehem-Easton,  PA:  Carbon.  PA;  Lehigh,  PA;  Northampton,  PA 

Blair,  PA 


Potter,  TX;  Randall,  TX 

AK:  Anchorage,  AK  

1/11:  Lenawee,  Ml;  Livingston,  Ml;  Washtenaw,  Ml  

Calhoun,  AL 

O^hkosh-Neenah,  Wl:  Calumet,  Wl;  Outagamie,  Wl;  Winnel)ago,  Wl  

Arecibo,  PR;  Camuy,  PR;  Hatillo.  PR  

Buncombe,  NC;  Madison,  NC 

Clarke,  GA;  Madison,  GA;  Oconee, GA 

Ban-ow,  GA;  Barlow,  GA;  Carroll,  GA;  Cherokee,  GA;  Clayton,  GA;  Cobb,  GA;  Coweta,  GA; 
Doiiglas,  GA;  Fayette,  GA;  Forsyth,  GA;  Fulton,  GA;  Gwinnett,  GA;  Henry,  GA;  Newton,  GA;  Paulding, 

;  Rockdale,  GA;  Spalding,  GA  Walton,  GA  

May,  NJ:  Atlantic,  I^J;  Cape  May,  t^  

ika,  AL:  Lee,  AL  

GA-SC:  Columbia,  GA;  McDuffie,  GA;  Richmond,  GA;  Aiken,  SC;  Edgefield,  SC  

i/larcos, '  TX:  Bastrop,  TX;  Caldwell,  TX;  Hays,  TX;  Travis,  TX;  Williamson,  TX 

CA:  Kem,  CA  

MD:  Anne  Arundel.  MD;  Baltimore,  MD;  Baltimore  City,  MD;  Canroll,  MD;  Harford,  MD;  Howard,  MD; 


MD 


fort, 


-Pas  jai 


Penobscot,  ME 

Yarmouth,  MA:  Barnstable,  MA 

LA:  Ascension,  LA;  East  Baton  Rouge,  LA;  Livingston,  LA;  West  Baton  Rouge,  LA  

Arthur,  TX:  Hardin,  TX;  Jefferson,  TX;  Orange,  TX  

WA;  Whatcom,  WA  

r,  2  Ml:  Berrien,  Ml  

ic. '  NJ:  Bergen,  NJ;  Passaic,  NJ  

Yellowstone,  MT 

Pascagoula,  MS;  Hancock,  MS;  Harrison,  MS;  Jackson,  MS  

NY:  Broome,  NY;  Tioga,  NY 

AL:  Blount,  AL;  Jefferson,  AL;  St.  Clair,  AL;  Shelby,  AL  

Burleigh,  ND;  Morton,  ND 

IN:  Monroe,  IN  

Normal,  IL:  McLean,  IL  

D;  Ada,  ID:  Canyon,  ID  

Wot;ester-Lawrence-Lowell-Brockton,  MA-NH  (MA  Hospitals)^  ^  Bristol,  MA;  Essex,  MA;  Middlesex,  MA; 
Plyfnouth,  MA;  Suffolk,  MA;  Worcester,  MA;  Hillsborough,  NH;  Merrimack,  NH;  Rockingham,  NH;  Straf- 


^D: 


Wor:ester-Lawrence-Lowell-Brockton,  MA-NH  (NH  Hospitals)^  Bristol,  MA;  Essex,  MA;  Middlesex,  MA; 
Plyfnouth,  MA;  Suffolk,  MA;  Worcester,  MA;  Hillsborough,  NH;  Merrimack,  NH;  Rockingham,  NH;  Straf- 


Lorjgmont,  CO:  Boulder,  CO 

1145  Brazoria,  T)',:  Brazoria,  TX 

1150  Bremerton,  WA:  Kitsap,  WA 

1240  Brownsville  Hariingen-San  Benito,  TX:  Cameron,  TX 

1260  Bryan-Colle  je  Station,  TX:  Brazos,  TX 

1280  Buftalo-Nia<  ara  Falls.  NY: '  Erie.  NY;  Niagara,  NY 

1303  Buriington,  7T:  Chittenden,  VT;  Franklin,  VT;  Grand  Isle,  VT 

1310  Caguas,  PF  :  Caguas.  PR;  Cayey,  PR;  Cidra,  PR;  Gurabo,  PR;  San  Lorenzo,  PR 

1320  Canton-Ma;  sillon,  2  OH:  Carroll,  OH;  Stark,  OH 

1350  Casper,  W>  ;  Natrona,  WY 

1360  Cedar  Rapiils,  lA:  Linn,  lA 


0.8179 
0.4249 
1.0163 
1.0372 

0.8754 
0.8499 
0.7910 
0.9550 
0.9342 
0.8435 
1.3009 
1.1483 
0.8462 
0.8913 
0.4815 
0.8884 
0.9800 


1.0050 
1.1050 
0.7748 
0.9013 
0.9081 
0.9951 

0.9891 
0.9609 
1 .3302 
0.8707 
0.8624 
1.1394 
0.8831 
1.1833 
1.0038 
0.7949 
0.8750 
0.8994 
0.7893 
0.8593 
0.8993 
0.9086 


1.1369 


0.8714 
0.5565' 
1.0111 
1.0253 

0.9129 
0.8946 
0.8517 
0.9690 
0.9545 
0.8900 
1.1974 
1.0993 
0.8919 
0.9242 
0.6062 
0.9222 
0.9863 


1.0034 
1.0708 
0.8397 
0.9313 
0.9361 
0.9966 

0.9925 
0.9731 
1.2158 
0.9095 
0.9036 
1.0935 
0.9184 
1.1222 
1 .0026 
0.8545 
0.9126 
0.9300 
0.8504 
0.9014 
0.9299 
0.9365 


1.0918 


1.1358 

1 .091 1 

0.9944 

0.9962 

0.8516 

0.8958 

1.1011 

1.0682 

0.9212 

0.9453 

0.8501 

0.8947 

0.9604 

0.9727 

1.0558 

1.0379 

0.4561 

0.5842 

0.8649 

0.9054 

0.9199 

0.9444 

0.9018 

0.9317 
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Table  4a— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


GAF 


1400  Champaign-Urbana,  IL:  Champaign,  IL 

1440  Charteston-North  Charieston,  SC:  Berkeley,  SC;  Charleston,  SC;  Dorchester,  SC  

1480  Charleston,  WV:  Kanawha,  WV;  Putnam,  WV  

1520  Chariotte-Gastonia-Rock  Hill,  NC-SC:  ^  Cabanxis,  NC;  Gaston,  NC;  Lincoln,  NC;  Mecklenburg,  NC;  Rowan,  NC; 

Stanly,  NC;  Union,  NC;  York,  SC 

1540  Charlottesville,  VA;  Albemarle,  VA;  Charlottesville  City,  VA;  Fluvanna,  VA;  Greene,  VA  

1560  Chattanooga,  TN-GA:  Catoosa,  GA;  Dade,  GA;  Walker,  GA;  Hamilton,  TN;  Marion,  TN  

1580  Cheyenne,  WY:  2  Laramie,  WY .; 

1600  Chicago,  IL:  ^  Cook,  IL;  DeKalb,  IL;  DuPage,  IL;  Gmndy,  IL;  Kane,  IL;  Kendall,  IL;  Lake,  IL;  McHenry,  IL;  Will,  IL 

1620  Chico-Paradise,  CA:  Butte,  CA 

1640  Cincinnati,  OH-KY-IN: '  Dearbom,  IN;  Ohio,  IN;  Boone,  KY;  Campbell,  KY;  Gallatin,  KY;  Grant,  KY;  Kenton,  KY; 

Pendleton,  KY;  Brown,  OH;  Clermont,  OH;  Hamilton,  OH;  Warren,  OH 

1660  Cfarksvilie-Hopkinsvilie,  TN-KY:  Christian,  KY;  Montgomery,  TN  

1680  Cleveland-Lorain-Elyria,  OH:  ^  Ashtabula,  OH;  Cuyahoga,  OH;  Geauga.  OH;  Lake,  OH;  Lorain.  OH;  Medina.  OH 

1720  Colorado  Springs,  CO:  El  Paso,  CO 

1740  Columbia,  MO:  Boone,  MO : 

1760  Columbia,  SC:  Lexington,  SC;  Richland,  SC 

1800  Columbus,  GA-AL:  Russell,  AL;  Chattahoochee,  GA;  Hanis,  GA;  Muscogee,  GA  

1840  Columbus,  OH: '  Delaware,  OH;  Fairfield,  OH;  Franklin,  OH;  Lkiking,  OH;  Madison,  OH;  Pk:kaway,  OH  

1880  Corpus  Christi,  TX:  Nueces,  TX;  San  Patricio,  TX 

1890  Corvallis,  OR:  Benton,  OR 

1900  Cumberland,  MD-WV  (Maryland  Hospitals):  Allegany,  MD;  Mineral,  WV  

1920  Dallas,  TX: '  Collin,  TX;  Dallas,  TX;  Denton,  TX;  Ellis,  TX;  Henderson,  TX;  Hunt,  TX;  Kaufman.  TX;  Rockwall.  TX 

1950  Danville,  VA:  Danville  City,  VA;  Pittsylvania,  VA 

1960  Davenport-Moline-Rock  Island,  lA-IL:  Scott,  lA;  Henry,  IL;  Rock  Island,  IL 

2000  Dayton-Springfield,  OH:  Claris,  OH;  Greene,  OH;  Miami,  OH;  Montgomery,  OH  

2020  Daytona  Beach,  FL:^  Flagler,  FL;  Volusia,  FL 

2030  Decatur,  AL:  Lawrence,  AL;  Morgan,  AL 

2040  Decatur,  IL:  Macon,  IL  .^ 

2080  Denver,  CO: '  Adams,  CO;  Arapahoe,  CO;  Denver,  CO;  Douglas,  CO;  Jefferson,  CO r. 

2120  Des  Moines,  lA:  Dallas,  lA;  Polk,  lA;  Warren,  lA  

2160  Detroit,  Ml: '  Lapeer,  Ml;  Macomb,  Ml;  Monroe,  Ml;  Oakland,  Ml;  St.  Clair,  Ml;  Wayne,  Ml  

2180  Dothan,  AL:  Dale,  AL;  Houston,  AL 

2190  Dover,  DE:  Kent,  DE  

2200  Dubuque,  lA:  Dubuque,  lA 

2240  Duluth-Superior,  MN-WI:  St.  Louis,  MN;  Douglas.  Wl 

2281  Dutchess  County,  NY:  Dutchess,  NY 

2290  Eau  Claire,  Wl:  Chippewa,  Wl;  Eau  Claire,  Wl  

2320  El  Paso,  TX:  El  Paso,  TX 

2330  Elkhan-Goshen,  IN:  Elkhart,  IN  

2335  Elmira,  NY:  2  Chemung,  NY 

2340  EnkJ,  OK:  Garfield,  OK 

2360  Erie,  PA:  Erie,  PA  

2400  Eugene-Springfield,  OR:  Lane,  OR  

2440  Evansville-Henderson,  IN-KY  (IN  Hospitals):  2  Posey.  IN;  Vanderburgh,  IN;  Wamck,  IN;  Henderson,  KY 

2440  Evansville-Henderson,  IN-KY  (KY  Hospitals):  Posey,  IN;  Vanderburgh,  IN;  Warrick,  IN;  Henderson,  KY 

2520  Fargo-Moorhead,  ND-MN:  Clay,  MN;  Cass,  ND 

2560  Fayetteville,  NC:  Cumberiand,  NC 

2580  Fayetteville-Springdale-Rogers,  AR:  Benton,  AR;  Washington,  AR 

2620  Flagstaff,  AZ-UT:  Coconino,  AZ;  Kane,  UT 

2640  Flint,  Ml:  Genesee,  Ml  -. : 

2650  Florence,  AL:  Colbert.  AL;  Lauderdale,  AL 

2655  Florence,  SC:  Florence,  SC 

2670  Fort  Collins-Loveland,  CO:  Larimer.  CO 

2680  Ft.  Lauderdale,  FL: '  Broward,  FL  

2700  Fori  Myers-Cape  Coral,  FL:2  Lee,  FL  

2710  Fori  Pierce-Port  St.  Lucie,  FL:  Martin,  FL;  St.  Lucie,  FL 

2720  Fort  Smith,  AR-OK:  Crawford,  AR;  Sebastian,  AR;  Sequoyah,  OK 

2750  Fort  Walton  Beach,  FL:  2  Okaloosa,  FL 

2760  Fort  Wayne,  IN:  Adams,  IN;  Allen,  IN;  De  Kalb,  IN;  Huntington,  IN;  Wells,  IN;  Whitley,  IN 

2800  Forth  Worth-Ariington,  TX:  ^  Hood,  TX;  Johnson.  TX;  Pari<er.  TX;  Tarrant,  TX  .'. 

2840  Fresno.  CA:  Fresno.  CA;  Madera,  CA 

2880  Gadsden,  AL:  Etowah,  AL  

2900  Gainesville,  FL:  Alachua,  FL 

2920  Galveston-Texas  City,  TX:  Galveston,  TX 

2960  Gary,  IN:  Lake,  IN;  Porter,  IN  

2975  Glens  Falls,  NY:  2  Warren,  NY;  Washington,  NY  

2980  Goldsboro,  NC:  Wayne,  NC 

2985  Grand  Fort<s,  ND-MN:  Polk,  MN;  Grand  Fortes,  ND  

2995  Grand  Junction,  CO:  Mesa,  CO 

3000  Grand  Rapids-Muskegon-Holland,  Ml: '  Allegan,  Ml;  Kent,  Ml;  Muskegon,  Ml;  Ottawa,  Ml 


0.9163 
0.8988 
0.9095 

0.9433 
1.0573 
0.9731 
0.8859 
1.0872 
1.0390 

0.9434 
0.8283 
0.9688 
0.9218 
0.8904 
0.9357 
0.8510 
0.9907 
0.8702 
1.1087 
0.8801 
0.9589 
0.9061 
0.8706 
0.9336 
0.8986 
0.8679 
0.8321 
1.0197 
0.8754 
1.0421 
0.7836 
0.9335 
0.8520 
1.0165 
0.9872 
0.8957 
0.8947 
0.9379 
0.8636 
0.7953 
0.9023 
1.0765 
0.8396 
0.8303 
0.8620 
0.8494 
0.7773 
1.0348 
1.1020 
0.7927 
0.8618 
1.0302 
1.0172 
0.8986 
1.0109 
0.7844 
0.8986 
0.9096 
0.9835 
1.0262 
0.8754 
1.0102 
0.9732 
0.9369 
0.8636 
0.8333 
0.9097 
0.9188 
1.0135 


0.9419 
0.9295 
09371 

0.9608 
1.0389 
0.9815 
0.9204 
1.0589 
1.0265 

0.9609 
08790 
0.9785 
0.9458 
0.9236 
0.9555 
0.8954 
0.9936 
0.9092 
1,0732 
09163 
0.9717 
0.9347 
0.9095 
0.9540 
0.9294 
0.9075 
0.8817 
1.0134 
0.9129 
1.0286 
0.8462 
0.9540 
0.8961 
1.0113 
0.9912 
0.9273 
0.9266 
0.9570 
0.9045 
0.8548 
0.9320 
1.0518 
0.8872 
0.8804 
0.9033 
0.8942 
08415 
1  0237 
1  0688 
0.8529 
0.9032 
1.0206 
1.0117 
0.9294 
1.0075 
0.8468 
0.9294 
0.9372 
0.9887 
1.0179 
0.9129 
1.0070 
0.9816 
0.9563 
0.9045 
0.8826 
0.9372 
0.9437 
1.0092 
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Table  4a-  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


GAF 


CD 


Dwn 


,  MD:  Washington,  MD  

Middletown,  OH:  Butler,  OH  

Harrisburg- Lebanon-Carlisle,  PA:  Cumberland,  PA;  Dauphin,  PA;  Lebanon,  PA;  Perry,  PA  

1  -  Hartlord,  CT;  Litchfield,  CT;  Middlesex,  CT;  Tolland,  CT  

MS:-  Forrest,  MS;  Lamar,  MS  

Mcjrganton-Lenoir,  NC:  Alexander,  NC;  Burke,  NC;  Caldwell,  NC;  Catawt)a,  NC 

Honolulu,  HI  

Lafourche.  LA;  Terrebonne,  LA  

Chambers,  TX;  Fort  Bend,  TX;  Harris,  TXi.  Liberty,  TX;  Montgomery,  TX;  Waller,  TX  

Ashland,  WV-KY-OH:  Boyd,  KY;  Carter,  KY;  Greenup,  KY;  Lawrence,  OH;  Cabell,  WV;  Wayne,  WV 

^L:  Limestone.  AL:  Madison,  AL  

IN: '  Boone,  IN;  Hamilton,  IN;  Hancock,  IN;  Hendricks,  IN;  Johnson,  IN;  Madison,  IN;  Marion,  IN; 
IN  


cr 


HI: 


TK 


Sh<  Iby 
A 


3040  Great  Falls . 

3060  Greeley 

3080  Green  Bay 

3120  Greensbori) 

NC;  Randolph 

3150  Greenville. 

3160  Greenville- 

SC 

3180  Hagersto' 

3200  Hamilton- 
3240 

3283  Hartford 

3285  Hattiesburc 

3290  Hickory 

3320  Honolulu 

3350  Houma,  LA 

3360  Houston 

3400  Huntington 

3440  Hunfsville, 

3480  Indianapolii 

Morgan.  IN; 

3500  Iowa  City 

3520  Jackson 

3560  Jackson 

3580  Jackson 

3600  Jacksonville ! 

3605  Jacksonvi 

3610  Jamestowr, 

3620  Janesville- 

3640  Jersey  City 

3660  Johnson 

tol  City.  VA 

3680  Johnstown 

3700  Jonesboro, 

3710  Joplin.  MO 
3720 

3740  Kankakee, 

3760  Kansas  Ci 

ton,  MO;  Jackstin 

3800  Kenosha 

3810  Kllleen 

3840  Knoxville 

3850  Kokomo,  ir 

3870  La  Crosse 

3880  Lafayette. 

3920  Lafayette 

3960  Lake 

3980  Lakeland 

4000  Lancaster 

4040  Lansing- 

4080  Laredo,  TX 

4100  Las  Cruces 

4120  Las  Vegas 

4150  Lawrence. 

4200  Lawlon,  Ol' 

4243  Lewiston-, 

4280  Lexington 

4320  Lima.  OH 

4360  Lincoln,  NE 

4400  Little 

4420  Longview-I 

4480  Los  Angel 

4520  Louisville. 

4600  Lubbock. 

4640  Lynchburg 

4680  Macon,  GA 

4720  Madison 

4800  Mansfield, 

4840  Mayaguez 

man,  PR  

4880  McAllen- 


MT:  Cascade,  MT  

Weld,  CO  

Wl:  Brown,  Wl  

■Winston-Salem-High  Point,  NC: 

KC;  Stokes,  NC;  Yadkin,  NC  

NC;  Pitt,  NC  

spartanburg-Anderson,  SC:  Anderson,  SC:  Cherokee,  SC;  Greenville,  SC;  Pickens,  SC;  Spartanburg, 


Alamance,  NC;  Davidson,  NC;  Davie,  NC;  Forsyth,  NC;  Guilford, 


M 

^s 

T*J 


Cty 
Scctt 


Kalamazoo  Battlecreek 


Wl 


Ten  iple 
IN 


Charl-  is 

-V'l 


-East 


Johnson,  lA 

:  Jackson.  Ml  

:  Hinds,  MS;  Madison,  MS;  Rankin,  MS  

:  Madison,  TN;  Chester,  TN 

FL: '  -  Clay,  FL;  Duval,  FL;  Nassau,  FL;  SL  Johns.  FL  

NC:-  Onslow.  NC  

NY:-  Chautauqua,  NY  

leloit,  Wl:  Rock,  Wl 

NJ:  Hudson,  NJ  :....' 

Kingsport-Bnstol,  TN-VA:  Carter,  TN;  Hawkins,  TN;  Sullivan,  TN;  Unicoi,  TN;  Washington,  TN;  Bris- 

,  VA  Washington.  VA 

PA:-  Cambria,  PA;  Somerset,  PA 

AR:  Craighead,  AR 

Jasper,  MO;  Newton,  MO , 

Ml:  Calhoun,  Ml;  Kalamazoo,  Ml;  Van  Buren,  Ml  

IL;  Kankakee,  IL ^. 

KS-MO:  I  Johnson,  KS;  Leavenworth,  KS;  Miami,  KS;  Wyandotte,  KS;  Cass,  MO;  Clay,  MO;  Clin- 

,  MO;  Lafayette,  MO;  Platte,  MO;  Ray,  MO  

Kenosha,  Wl 

,  TX:  Bell.  TX;  Coryell,  TX  

Anderson.  TN;  Blount,  TN;  Knox,  TN;  Loudon,  TN;  Sevier,  TN;  Union,  TN  

Howard,  IN;  Tipton,  IN  

WI-MN:  Houston,  MN;  La  Crosse,  Wl 

:  Acadia.  LA;  Lafayette.  LA;  St.  Landry,  LA;  St.  Martin,  LA 

Clinton.  IN;  Tippecanoe,  IN  

LA:  Calcasieu,  LA 

inter  Haven,  FL:-  Polk,  FL 

^A:  Lancaster,  PA 

Lansing,  Ml:  Clinton,  Ml;  Eaton,  Ml;  Ingham,  Ml 

Webb,  TX  : 

NM:  Dona  Ana,  NM  

NV-AZ:'  Mohave,  AZ;  Clark,  NV;  Nye,  NV  

<S:  Douglas.  KS  

Comanche.  OK 

Aliburn,  ME:  Androscoggin,  ME  

<Y:  BourtDon,  KY:  Clark,  KY;  Fayette,  KY;  Jessamine,  KY;  Madison,  KY;  Scott,  KY;  Woodford,  KY 

^Ilen,  OH;  Auglaize,  OH 

Lancaster,  NE 

Little  Rock,  AR:  Faulkner,  AR;  Lonoke,  AR;  Pulaski,  AR;  Saline,  AR  

ffarshall.  TX:  Gregg.  TX;  Harrison.  TX;  Upshur,  TX  

-Long  Beach,  CA: '  Los  Angeles,  CA  

IN:  Clark,  IN;  Floyd,  IN;  Harrison.  IN;  Scott,  IN;  Bullitt,  KY;  Jefferson,  KY;  Oldham,  KY  

Lubbock,  TX  '. 

VA:  Amherst,  VA;  Bedford,  VA:  Bedford  City,  VA;  Campbell,  VA;  Lynchburg  City,  VA  

Bibb,  GA;  Houston,  GA;  Jones,  GA;  Peach,  GA;  Twiggs,  GA  

Dane,  Wl  

DH:  2  Crawford.  OH;  Richland,  OH  ": 

PR:  Anasco.  PR;  Cabo  Rojo.  PR;  Hormigueros,  PR;  Mayaguez,  PR;  Sabana  Grande,  PR;  San  Ger- 


Rock-  ^Jorth 


i;y- 


T< 


V'l 


Ec  inburg-Mission,  TX:  Hidalgo,  TX 


1 .0459 
0.9722 
0.9215 

0.9037 
0.9500 

0.9188 
0.8853 
0.8989 
0.9917 
1.2413 
0.7306 
0.9148 
1.1479 
0.7837 
0.9387 
0.9757 
0.8822 

0.9792 
0.9607 
0.8840 
0.8387 
0.8600 
0.8986 
0.8290 
0.8636 
■D.9656 
1.1674 

0.8894 
0.8524 
0.7251 
0.7723 
0.9981 
0.8598 

0.9322 
0.9033 
0.9932 
0.9199 
0.8984 
0.8933 
0.8397 
0.8809 
0.7966 
0.8986 
0.9255 
0.9977 
0.8323 
08590 
1.1258 
0.8222 
0.9532 
0.8899 
0.8552 
0.9108 
0.9670 
0.8614 
0.8738 
1 .2085 
0.9381 
0.8411 
0.8814 
0.8530 
0.9729 
0.8649 

0.4674 
0.8120 


1.0312 
0.9809 
0.9456 

0.9330 
0.9655 

0.9437 
0.9200 
0.9296 
0.9943 
1.1595 
0.8066 
0.9408 
1.0991 
0.8463 
0.9576 
0.9833 
0.9178 

0.9857 
0.9729 
0.9190 
0.8865 
0.9019 
0.9294 
0.8795 
0.9045 
0.9763 
1.1118 

0.9229 
0.8964 
0.8024 
0.8378 
0.9987 
0.9017 

0.9531 
0.9327 
0.9953 
0.9444 
0.9293 
0.9256 
0.8872 
0.9168 
0.8558 
0.9294 
0.9484 
0.9984 
0.8819 
0.9012 
1.0845 
0.8745 
0.9677 
0.9232 
0.8984 
0.9380 
09773 
0.9029 
0.9118 
1.1385 
0.9572 
0.8883 
0.9172 
0.8968 
0.9814 
0.9054 

0.5940 
0.8671 
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Table  4a— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


GAF 


4890    Medford-Ashland,  OR;  Jackson,  OR  

4900    Melbourne-Titusville-Palm  Bay,  FL:  Brevard,  Fl  

4920    Memphis,  TN-AR-MS:'  Crittenden,  AR;  DeSoto,  MS;  Fayette,  TN;  Shelby,  TN;  Tipton,  TN  

4940    Merced,  CA:  Merced,  CA 

5000    Miami,  FL: '  Dade,  FL  

5015    Middlesex-Somerset-Hunterdon,  NJ: '  Hunterdon,  NJ;  Middlesex,  NJ;  Somerset,  NJ  

5080    Milwaukee-Waukesha,  Wl; '  Milwaukee,  Wl;  Ozaukee,  Wl;  Washington,  Wl;  Waukesha,  Wl  

5120    Minneapolis-St.  Paul,  MN-WI: '  Anoka,  MN;  Carver,  MN;  Chisago,  MN;  Dakota,  MN;  Hennepin,  MN;  Isanti,  MN; 

Ramsey,  MN,  Scott,  MN;  Sherbume,  MN;  Washington,  MN;  Wright,  MN;  Pierce,  Wl;  SL  Croix,  Wl  

5140    Missoula,  MT:  Missoula,  MT  

5160    Mobile,  AL:  Baldwin,  AL;  Mobile,  AL 

5170    Modesto,  CA:  Stanislaus,  CA  

5190    Monmouth-Ocean,  NJ:  ^  Monmouth,  NJ;  Ocean,  NJ 

5200    Monroe,  LA:  Ouachita,  LA  

5240    Montgomery,  AL:  Autauga,  AL;  Elmore,  AL;  Montgomery,  AL 

5280    Muncie.  IN:  Delaware,  IN  

5330    Myrtle  Beach,  SC:  Horry,  SC  - 

5345    Naples,  FL:  Collier,  FL  

5360    Nashville,  TN:  ^  Cheatham,  TN;  Davidson,  TN;  Dickson,  TN;  Robertson,  TN;  Rutherford,  TN;  Sumner,  TN; 

Williamson,  TN;  Wilson,  TN  

5380    Nassau-Suffolk,  NY:'  Nassau,  NY;  Suffolk,  NY 

5483    New  Haven-Bridgeport-Stamford-Waterbury-Danbury,  CT:'  Fairfield,  CT;  New  Haven,  CT  

5523    New  London-Norwich,  CT:  New  London,  CT  

5560    New  Orleans,  LA: '  Jefferson,  LA;  Orleans,  LA;  Plaquemines,  LA;  St.  Bernard,  LA;  St.  Charles,  LA;  St.  James, 

LA;  St.  John  The  Baptist,  LA;  St.  Tammany,  LA  

5600    New  York,  NY: '  Bronx,  NY;  Kings,  NY;  New  York.  NY;  Putnam,  NY;  Queens,  NY;  Richmond,  NY;  Rockland,  NY; 

Westchester,  NY  

5640    Newark,  NJ:'  Essex,  NJ;  Monis,  NJ;  Sussex,  NJ;  Union,  NJ;  Warren,  NJ 

5660    Newburgh,  NY-PA:  Orange,  NY;  Pike,  PA  

5720    Norfolk-Virginia  Beach-Newport  News,  VA-NC: '  Currituck,  NC;  Chesapeake  City,  VA;  Gloucester,  VA;  Hampton 

City,  VA;  Isle  of  Wight,  VA;  James  City,  VA;  Mathews,  VA;  Newport  News  City,  VA;  Norfolk  City,  VA;  Poquoson  City, 

VA;  Portsmouth  City,  VA;  Suffolk  City,.VA;  Virginia  Beach  City  VA;  Williamsburg  City,  VA;  York,  VA  

5775    Oakland,  CA: '  Alameda,  CA;  Contra  Costa,  CA  

Ocala,  FL:  Marion,  FL 

Odessa-Midland,  TX:  Ector,  TX;  Midland,  TX  

Oklahoma  City,  OK: '  Canadian,  OK;  Cleveland,  OK;  Logan,  OK;  McClain,  OK;  Oklahoma,  OK;  Pottawatomie, 


5790 
5800 
5880 
OK 
5910 
5920 
5945 
5960 
5990 
6015 
6020 
6020 
6080 
6120 
6160 


Olympia,  WA:  Thurston,  WA 

Omaha,  NE-IA:  Pottawattamie,  lA;  Cass,  NE;  Douglas,  NE;  Sarpy,  NE;  Washington,  NE  

Orange  County,  CA: '  Orange,  CA  

Orlando,  FL: '  Lake,  FL;  Orange,  FL;  Osceola,  FL;  Seminole,  FL 

Owensboro,  KY:  Daviess,  KY  

Panama  City,  FL:  Bay,  FL  

Parkersburg-Marietta,  WV-OH  (WV  Hospitals):  Washington,  OH;  Wood,  WV  

Parkersburg-Marietta,  WV-OH  (OH  Hospitals):  2  Washington,  OH;  Wood,  WV 

Pensacola,  FL:^  Escambia,  FL;  Santa  Rosa,  FL  

Peoria-Pekin,  IL:  Peoria,  IL;  Tazewell.  IL;  Woodford,  IL  

Philadelphia,  PA-NJ: '  Burtington,  NJ;  Camden,  NJ;  Gloucester,  NJ;  Salem,  NJ;  Bucks.  PA;  Chester,  PA;  Dela- 
ware, PA;  Montgomery,  PA;  Philadelphia,  PA 

6200    Phoenix-Mesa,  AZ: '  Maricopa,  AZ;  Pinal,  AZ 

6240    Pine  Bluff,  AR:  Jefferson,  AR  

6280    Pittsburgh,  PA: '  Allegheny,  PA;  Beaver,  PA;  Butler,  PA;  Fayette,  PA;  Washington,  PA;  Westmoreland,  PA  

6323    Pittsfield,  MA:  2  Beri<shire,  MA  

6340    Pocatello,  ID:  Bannock,  ID 

6360    Ponce,  PR:  Guayanilla,  PR;  Juana  Diaz,  PR;  Penuelas,  PR;  Ponce,  PR;  Villalba,  PR;  Yauco,  PR  

6403    Portland,  ME:  Cumberiand,  ME;  Sagadahoc,  ME;  Yori<,  ME  

6440    Portland-Vancouver,  OR-WA: '  Clackamas,  OR;  Columbia,  OR;  Multnomah,  OR;  Washington,  OR;  Yamhill,  OR; 

Clark,  WA  

6483    Providence-Warwick-Pawtucket,  Rl: '  Bristol,  Rl;  Kent,  Rl;  Newport,  Rl;  Providence,  Rl;  Washington.  Rl  

Provo-Orem,  UT:  Utah,  UT 

Pueblo,  CO:  Pueblo,  CO • 

Punta  Gorda,  FL:  Chariotte,  FL  

Racine,  Wl:  Racine,  Wl 

Raleigh-Durham-Chapel  Hill,  NC: '  Chatham,  NC;  Durtiam,  NC;  Franklin,  NC;  Johnston,  NC;  Orange,  NC;  Wake, 


6520 
6560 
6580 
6600 
6640 
NC 
6660 
6680 
6690 
6720 
6740 


Rapid  City,  SD:  Pennington,  SD  

Reading,  PA:  Berths,  PA .*. 

Redding,  CA:  Shasta,  CA  

Reno,  NV:  Washoe,  NV  

Richland-Kennewick-Pasco,  WA:  Benton,  WA;  Franklin,  WA 


1.0492 
09296 
08244 
1  0509 
1  0233 
1.0876 
0.9845 


1  0334 
0.9512 
0.8761 
1  0346 
1.0159 
1.0592 
0  9894 


1 .0929 

1.0627 

0.9085 

0.9364 

0.8267 

08778 

1.0111 

1  0076 

1.1258 

1  0845 

0.8221 

0.8745 

0.7724 

08379 

1  0834 

1  0564 

0.8529 

0.8968 

0.9839 

09889 

0.9449 

0.9619 

1.4074 

1.2637 

1.2417 

1.1598 

1.2428 

1.1605 

0.9089 

0.9367 

1.4517 

1.2908 

1.0772 

1.0522 

1.0908 

1.0613 

0.8442 

0.8905 

1.5095 

1.3258 

0.9615 

0.9735' 

0.8873 

09214 

0.8589 

0.901 1' 

1.0932 

1.0629 

1.0455 

1  0309 

1.1592 

1  1065 

0.9806 

0.9867 

0.8104 

0.8659 

0.9169 

0.9423 

0.8414 

0.8885 

0.8649 

09054 

0.8986 

09294 

0.8399 

0.8874 

1.1186 

1  0798 

0.9464 

09630 

0.7697 

08359 

0.9634 

0.9748 

1.1369 

1.0918 

0.8973 

0.9285 

0.4971 

06196 

0.9487 

0.9646 

1.0996 

1.0672 

1.0690 

1.0468 

0.9818 

0.9875 

0.8853 

0.9200 

0.9508 

09660 

0.9216 

09456 

0.9544 

09685 

0.8363 

08848 

0.9436 

0.9610 

1  1263 

1  0849 

1.0655 

1  0444 

1.1224 

1.0823 
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Table  4a- -Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


GAF 


Mount 


Eay  i 


C.\ 


Franc  sec 


Cta 


Bar!  lara 


6760  Richmond 
Goochland,  VA 
Prince  George 

6780  Riverside- 

6800  Roanoke, 

6820  Rochester 

6840  Rochester 

6880  Rockford 

6895  Rocky 

6920  Sacramento 

6960  Saginaw- 

6980  St.  Cloud, 

7000  St.  Joseph! 

7040  St.  Louis, 

coin,  MO;  St. 

7080  Salem,  OF 

7120  Salinas, 

7160  Salt  Lake 

7200  San  Angelfc 

7240  San  Anton  o 

7320  San  Diego 

7360  San 
7400San  Jose 

7440  San 
Catano,  PR; 

PR;  Juncos, 

Rio  Grande 
Yabucoa,  PR 

7460  San  Luis 

7480  Santa 

7485  Santa  Cru; ; 

7490  Santa  Fe 

7500  Santa  Rosfe 

7510  Sarasota- 

7520  Savannah 

7560  Scranton-f 

7600  Seattle-Be 

7610  Sharon 

7620  Sheboyga 

7640  Sherman- 

7680  Shrevepor 

7720  Sioux  City 

7760  Sioux  Fall! 

7800  South  Benil 

7840  Spokane, 

7880  Spnngfleld 

7920  Springfield 

8003  Spnngfield 

8050  State 

8080  Steubenville 

8080  Steubenvilje 

8120  Stockton - 

8140  Sumter, 

8160  Syracuse 

8200  Tacoma 

8240  Tallahass€jB 

8280  Tampa-St 

8320  Terre  Haufe 

8360  Texarkana 

8400  Toledo 

8440  Topeka. 

8480  Trenton 

8520  Tucson, 

8560  Tulsa,  OK 

8600  Tuscaloos  i 

8640  Tyler,  TX 

8680  Utica-Rorr^ 

8720  Vallejo- 

8735  Ventura 

8750  Victoria, 

8760  Vineland-I 


Petersburg,  VA:  Charles  City  County,  VA;  Chesterfield,  VA;  Colonial  Heights  City,  VA;  Dinwiddle,  VA; 
Hanover,  VA;  Henrico,  VA;  Hopewell  City,  VA;  New  Kent.  VA;  Petersburg  City,  VA;  Powhatan,  VA; 

VA;  Richmond  City,  VA  

iJan  Bernardino,  CA:  ^  Riverside,  CA;  San  Bernardino,  CA 

/A:  Botetourt,  VA;  Roanoke.  VA;  Roanoke  City,  VA;  Salem  City,  VA 

MN:  Olmsted,  MN  

NY: '  Genesee,  NY;  Livingston,  NY;  Monroe,  NY;  Ontario,  NY;  Orleans,  NY;  Wayne,  NY 

L:  Boone,  IL:  Ogle.  IL;  Winnebago.  IL  

,  NC:  Edgecombe,  NC;  Nash,  NC 

CA: '  El  Dorado,  CA;  Placer,  CA;  Sacramento,  CA 

City-Midland,  Ml:  Bay,  Ml;  Midland,  Ml;  Saginaw,  Ml  

MN:  Benton,  MN;  Stearns,  MN  ■. 

MO;  Andrew,  MO;  Buchanan,  MO  

^O-IL: '  Clinton,  IL;  Jersey,  IL;  Madison,  IL;  Monroe.  IL;  St.  Clair,  IL;  Franklin,  MO;  Jefferson,  MO;  Lin- 

cjiarles,  MO;  St.  Louis,  MO;  St.  Louis  City,  MO;  Warren,  MO  

:  Marion,  OR;  Polk,  OR  

Monterey,  CA  ^ 

ity-Ogden,  UT: '  Davis,  UT;  Salt  Lake,  UT;  Weber,  UT  

TX:  Tom  Green,  TX  

TX:'  Bexar,  TX;  Comal,  TX;  Guadalupe,  TX;  Wilson,  TX 

CA: '  San  Diego,  CA '. 

CA:  'Marin,  CA;  San  Francisco,  CA;  San  Mateo,  CA 

'  Santa  Clara,  CA 

PR:'  Aguas  Buenas,  PR;  Barceloneta,  PR;  Bayamon,  PR;  Canovanas,  PR;  Carolina,  PR; 

.  PR;  Comerio,  PR;  Corozal,  PR;  Dorado,  PR;  Fajardo,  PR;  Florida,  PR;  Guaynabo,  PR;  Humacao, 

Los  Piedras,  PR;  Loiza,  PR;  Luguillo,  PR;  Manati,  PR;  Morovis,  PR;  Naguabo,  PR;  Naranjito,  PR; 

San  Juan,  PR;  Toa  Alta,  PR;  Toa  Baja,  PR;  Trujillo  Alto,  PR;  Vega  Alta,  PR;  Vega  Baja,  PR; 


CA 
Juan-  Bayamon, 
Ce  iba. 
PI  I; 
PI 


Pi  I 


Lid 


spo-Atascadero-Paso  Robles,  CA:  San  Luis  Obispo,  CA  

Santa  Maria-Lompoc,  CA:  Santa  Barbara,  CA 

Watsonville,  CA:  Santa  Cruz,  CA  

■"JM:  Los  Alamos,  NM;  Santa  Fe,  NM 

CA:  Sonoma.  CA  

$radenton,  FL:  Manatee,  FL;  Sarasota,  FL  

GA:  Bryan,  GA;  Chatham,  GA;  Effingham,  GA 

Wilkes-Barre — Hazleton,  PA:  ^  Columbia,  PA;  Lackawanna,  PA;  Luzerne,  PA;  Wyoming,  PA 

levue-Everett,  WA: '  Island,  WA;  King,  WA;  Snohomish,  WA  

2;  Mercer,  PA 

Wl:  2  Sheboygan,  Wl  •. 

iJenison,  TX:  Grayson,  TX  

-Bossier  City,  LA:  Bossier.  LA;  Caddo,  LA;  Wet)Ster,  LA  

lA-NE:  Woodbury,  lA;  Dakota,  NE  

,  SD:  Lincoln,  SD;  Minnehaha,  SD  

IN:  St.  Joseph,  IN  

VA:  Spokane,  WA;  

IL:  Menard,  IL;  Sangamon,  IL 

MO:  Christian,  MO;  Greene,  MO;  Webster,  MO  

MA:  2  Hampden,  MA;  Hampshire,  MA  

le,  PA:  Centre,  PA 

-Weirton,  OH-WV  (OH  Hospitals):  Jefferson,  OH;  Brooke,  WV;  Hancock,  WV  

Weirton,  OH-WV  (WV  Hospitals):  Jefferson,  OH;  Brooke,  WV;  Hancock,  WV  

i.  CA:  San  Joaquin,  CA 

Sumter,  SC  

MY:  Cayuga,  NY:  Madison,  NY;  Onondaga,  NY;  Oswego,  NY 

:  Pierce,  WA  

FL:  2  Gadsden,  FL;  Leon,  FL 

Petersburg-Cleanwater,  FL: '  Hemando,  FL;  Hillsborough,  FL;  Pasco,  FL;  Pinellas,  FL 

IN:  Clay,  IN;  Vermillion,  IN;  Vigo,  IN  

AR-Texarkana,  TX:  Miller,  AR;  Bowie,  TX  

;  Fulton,  OH;  Lucas,  OH;  Wood,  OH 

Shawnee.  KS  

Mercer.  NJ  ... 

Pima,  AZ 

Creek.  OK;  Osage,  OK;  Rogers,  OK;  Tulsa.  OK;  Wagoner,  OK  

.  AL:  Tuscaloosa,  AL  '. 

Smith,  TX 


SC 


V'A 


Oil: 
K5 

,  NJ 


NY:  2  Herkimer,  NY;  Oneida,  NY  

ield-Napa,  CA:  Napa,  CA;  Solano,  CA 

Ventura.  CA 

Victoria.  TX 

fJillville-Bridgeton,  NJ:  Cumberland,  NJ  .. 


-Fai  1i 
CA 
T( 


0.9545 
1.1061 
0.8142 
1.1429 
0.9184 
0.8783 
0.8735 
1.2284 
0.9294 
0.9608 
0.8943 

0.9052 
0.9949 
1.4710 
0.9854 
0.7845 
0.8318 
1.1955 
1.378 
1.3492 


0.9686 
1.0715 
0.8687 
1.0958 
0.9434 
0.9150 
0.9115 
1.1513 
0.9511 
0.9730 
0.9264 

0.9341 
0.9965 
1 .3025 
0.9900 
08469 
0.8815 
1.130 
41.2458 
1 .2277 


0.4657 

0.5925 

1.0470 

1 .0320 

1.0819 

1 .0554 

1 .3927 

1.2546 

1.0437 

1.0297 

1.3000 

1.1968 

0.9905 

0.9935 

0.9953 

0.9968 

0.8524 

0.8964 

1.1289 

1 .0866 

0.8524 

0.8964 

0.8759 

0.9133 

0.9329 

0.9535 

0.9049 

0.9339 

0.8549 

0.8982 

0.8776 

0.9145 

0.9793 

0.9858 

1 .0799 

1.0541 

0.8684 

0.9079 

0.7991 

0.8576 

1.1369 

1.0918 

0  9138 

0.9401 

0.8649 

0.9054 

0.8614 

0.9029 

1.0518 

1 .0352 

0.8264 

0.8776 

0.9441 

0.9614 

1.1631 

1.1090 

0.8986 

0.9294 

0.9119 

0.9388 

0.8570 

0.8997 

0.8174 

0.8710 

0.9593 

0.9719 

0.9326 

0.9533 

0.9955 

0.9969 

0.8742 

0.9120 

0.8086 

08646 

0.8064 

08630 

0.9369 

0.9563 

0.8636 

0.9045 

1.2655 

1.1750 

1.0952 

1.0643 

08378 

0.8859 

1.0517 

1.0351 
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Table  4a— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties) 


Wage 
index 


GAF 


8780    Visalia-Tulare-Porterville,  CA:  Tulare,  CA  

8800    Waco,  TX:  McLennan,  TX 

8840  Washington,  DC-MD-VA-WV:  ^  District  of  Columbia,  DC;  Calvert,  MD;  Charles,  MD;  Frederick,  MD;  Mont- 
gomery, MD;  Prince  Georges,  MD;  Alexandria  City,  VA;  Arlington,  VA;  Clarke,  VA;  Culpeper,  VA;  Fairfax,  VA;  Fairfax 
City,  VA;  Falls  Church  City,  VA;  Fauquier,  VA;  Fredericksburg  City,  VA;  King  George,  VA;  Loudoun,  VA;  Manassas 
City,  VA;  Manassas  Park  City,  VA;  Prince  William,  VA;  Spotsylvania,  VA;  Stafford,  VA;  Warren,  VA;  Beri<eley,  WV; 
Jefferson,  WV .' 

8920    Waterioo-Cedar  Falls,  lA:  Black  Hawk,  lA 

8940    Wausau,  Wl:  Marathon,  Wl 

8960    West  Palm  Beach-Boca  Raton,  FL:i  Palm  Beach,  FL  

9000    Wheeling,  WV-OH  (WV  Hospitals):  2  Belmont,  OH;  Marshall,  WV;  Ohio,  WV 

9000    Wheeling,  WV-OH  (OH  Hospitals);  2  Belmont,  OH;  Marshall,  WV;  Ohio,  WV  

9040    Wichita,  KS:  Butler,  KS;  Harvey,  KS;  Sedgwick,  KS 

9080    Wichita  Falls,  TX;  Archer,  TX;  Wichita,  TX 

9140    Williamsport,  PA:  2  Lycoming,  PA  

9160Wilmington-Newark,  DE-MD:  Newcastle,  DE;  Cecil,  MD 

9200    Wilmington,  NC:  New  Hanover,  NC;  Bainswick,  NC 

9260    Yakima,  WA:  2  Yakima,  WA  

9270    Yolo,  CA:  Yolo,  CA  

9280    York,  PA:  York,  PA  

9320    Youngstown-Warren,  OH;  Columbiana,  OH;  Mahoning,  OH;  Trumbull,  OH 

9340    Yuba  City,  CA:  Sutter,  CA;  Yuba,  CA 

9360    Yuma,  AZ:  Yuma,  AZ 

'  Large  Urban  Area 

2  Hospitals  geographically  located  in  the  area  are  assigned  the  statewide  rural  wage  index  for  FY  2000. 


1.0411 
0.8075 


1.1053 
0.8841 
0.9445 
0.9909 
0.8068 
0.8649 
0.9421 
0.7652 
0.8524 
1.1274 
0.9707 
1.0446 
1.0485 
0.9309 
0.9996 
1.0662 
0.9924 


1.0280 
0.8638 


1.0710 
0.9191 
0.9S17 
0.9938 
0.8633 
0.9054 
0.9600 
0.8325 
0.8964 
1.0856 
0.9798 
1.0303 
1.0330 
0.9521 
0.9997 
1.0449 
0.9948 


5.  On  page  41597,  in  Table  5— List  of 
Diagnosis  Related  Groups  (DRGs), 
Relative  Weighting  Factors,  Geometric 
and  Arthmetic  Mean  Length  of  Stay,  the 
fourth  column  (DRG  title)  is  amended  as 
follows: 

a.  Line  23,  "Traumatic  Stupor  & 
Coma,  Coma  >1  hr  Age  <17  w/o  cc"  is 
corrected  to  read  "Traiunatic  Stupor  & 
Coma,  Coma  <1  hr  Age  >17  w/o  cc"; 
and 


b.  Line  24,  "*Traxmiatic  Stupor  & 
Coma,  Coma  >1  hr  Age  0-17"  is 
corrected  to  read  "*Traumatic  Stupor  & 
Coma,  Coma  <1  hr  Age  0-17". 

6.  On  page  41599,  in  Table  5 — List  of 
Diagnosis  Related  Groups  (DRGs), 
Relative  Weighting  Factors,  Geometric 
and  Arthmetic  Mean  Length  of  Stay,  the 
fourth  column  (DRG  title)  is  amended  as 
follows: 

a.  Line  5,  "Cardiac  Congenital  & 
Valvular  Disorders  Age  <17  w"  is 


corrected  to  read  "Cardiac  Congenital  & 
Valvular  Disorders  Age  >17  w";  and 

b.  Line  7,  "Cardiac  Congenital  & 
Valvular  Disorders  Age  <17  w/o"  is 
corrected  to  read  "Cardiac  Congenital  & 
Valvular  Disorders  Age  >17  w/o". 

7.  On  page  41605,  in  Table  5— List  of 
Diagnosis  Related  Groups  (DRGs), 
Relative  Weighting  Factors,  Geometric 
and  Arthmetic  Mean  Length  of  Stay, 
12th  line  from  the  bottom  is  revised  as    ■ 
follows: 


Relative 
weights 


Geometric 
mean  LOS 


Arthimetk; 
mean  LOS 


480 


SURG  LIVER  TRANSPLANT 


10.7834 


17.5 


23.1 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
InsiuBnce) 

Dated:  December  9, 1999. 
Brian  P.  Bums, 

Deputy  Assistant  Secretary  for  Information 

Resource  Management. 

[FR  Doc.  00-126  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2672;  MM  Docket  No.  99-55;  RM- 
9458,  9760] 

Radio  Broadcasting  Services;  Thayne 
and  Marbleton,  WY 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Moimtain  West  Broadcasting, 
allots  Channel  290di  at  Thayn^, 


Wyoming,  as  the  commimity's  first  local 
aural  transmission  service  (RM-9458). 
See  64  FR  8784,  February  23, 1999.  At 
the  request  of  counterproponent  Mount 
Rushmore  Broadcasting,  Inc.,  we  also 
allot  Channel  239A  at  Marbleton, 
Wyoming,  as  the  community's  first  local 
aural  transmission  service  (RM-976G). 
Channel  290C1  can  be  reallotted  to 
Thayne  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  34.1  kilometers  (21.2 
miles)  southwest  to  avoid  a  short- 
spacing  to  the  proposed  allotment  site  of 
Channel  290C  at  Shoshoni,  Wyoming. 
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The  coordinates  for  Channel  290C1  at 
Thayne  are  42-A  6-27  North  Latitude 
and'l  11-22-02  Vest  Longitude. 
Additionally.  CI  annel  239A  can  be 
allotted  to  Marb  eton,  Wyoming, 
without  the  imp  asition  of  a  site 
restriction.  The  i  :oordinates  for  Channel 
239A  at  Marblet  )n  are  42-33-27  North 
Latitude  and  ll(*-05-58  West 
Longitude. 

DATES:  Effective  lanuary  18,  2000.  A 
filing  window  fc  r  Chaiuiel  290C1  at 
Thayne.  Wyomi;  ig,  and  for  Channel 
239A  at  Marblet  m.  Wyoming,  will  not 
be  opened  at  thi ;  time.  Instead,  the  issue 
of  opening  a  filii  ig  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  <  subsequent  order. 

FOR  FURTHER  INFI  )RMATION  CONTACT: 

Sharon  P.  McDoiald,  Mass  Media 
Bureau,  (202)  4i)b-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-55, 
adopted  November  24,  1999,  and 
released  Decemler  3,  1999.  The  full  text 
of  this  Commiss  on  decision  is  available 
for  inspp ".tion  ai  d  copying  during 
normal  ^  asiness  hours  in  the  FCC 
Reference  Infom  lation  Center  (Room 
CY-A257),  445  :  2th  Street,  SW, 

The  complete  text  of 
this  decision  ma  y  also  be  purchased 
from  the  Commi  ssion's  copy 
contractors,  Inte  national  Transcription 
Service,  Inc.,  (2C2)  857-3800,  1231  20th 
Street,  NW.,  Wai  hington,  DC  20036. 

List  of  Subiects  i  d  47  CFR  Part  73 

Radio  broadca  sting 

Part  73ofTitl 
Federal  Regulations 
follows: 


Authority:  47  U.S.C.  154.  303,  334,  336.  EFFECTIVE  DATE:  February  7,  2000. 


PART  ra— {AME  NDED] 


1.  The  author!  y 
continues  to  reai  1 


47  of  the  Code  of 
is  amended  as 


citation  for  Part  73 
as  follows: 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Wyoming,  is  amended 
by  adding  Thayne,  Channel  290C1,  and 
Marbleton,  Channel  239A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  00-653  Filed  1-11-00:  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-3004;  MM  Docket  No.  99-76;  RM- 
9400] 

Radio  Broadcasting  Services; 
Silverton  and  Bayfield,  CO 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  297C1  from  Silvei^on  to 
Bayfield,  Colorado,  and  modifies  the 
authorization  of  Voice  Ministries  of 
Farmington,  Inc.  (File  No.  BPH- 
951020MA)  to  specify  operation  on 
Channel  296C  at  Bayfield,  as  requested, 
pursuant  to  the  provisions  of  Section 
1.420(g)  of  the  Commission's  Rules.  See 
64  FR  14423,  March  25,  1999.  The 
allotment  of  Channel  296C  to  Bayfield 
will  provide  a  first  and  second  full-time 
aural  service  (allotment  priorities  (1) 
and  (2))  within  the  proposed  station's  60 
dBu  service  contour,  as  well  as  a  first 
local  service  (allotment  priority  (3))  to 
that  community  without  depriving 
Silverton  of  the  opportunity  for  local 
service.  With  this  action,  the  proceeding 
is  terminated. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-76. 
adopted  December  15, 1999,  and 
released  December  23, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-A257),  445  Twelfth  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of  . 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Bayfield,  Chaimel  296C. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado  is  amended 
by  removing  Channel  297C1  at 

Silverton. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-657  Filed  1-11-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1280 
[No.  LS-99-13] 

Sheep  and  Lamb  Promotion,  Research, 
and  Information  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Invitation  to  submit  proposals: 

Reopening  and  extension  of  time  to 

submit  proposals. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  reopening  and 
extending  the  time  to  February  1,  2000, 
for  the  sheep  industry  to  submit 
proposals  for  a  sheep  and  lamb 
promotion,  research,  and  information 
order  (Order)  or  parts  of  an  Order  as 
provided  for  by  the  Commodity 
Promotion,  Research,  and  Information 
Act  of  1996  (Act).  The  Act  authorizes 
national  industry-funded  programs  for 
promotion,  research,'  and  information 
regarding  agricultiu'al  commodities. 
Interested  parties  are  also  invited  to 
submit  views  on  whether  it  would  be 
beneficial  to  hold  a  public  meeting 
during  an  ensuing  comment  period  to 
discuss  the  proposals.  The  invitation  to 
submit  proposals  was  published  in  the 
Federal  Register  on  November  23,  1999. 
DATES:  Proposals  must  be  received  on  or 
before  February  1,  2000. 
ADDRESSES:  Proposals  (two  copies) 
should  be  mailed  to:  Ralph  L.  Tapp, 
Chief;  Marketing  Programs  Branch, 
Room  262 7-S;  Livestock  and  Seed 
Program,  USDA:  STOP  0251;  1400 
Independence  Avenue,  SW.; 
Washington,  D.C.  20090-0251. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

A  request  for  proposals  for  a  Order 
under  the  Act  was  published  in  the 
Federal  Register  on  November  23,  1999. 


The  pi^-pose  is  to  establish  a  self-help 
promotion,  research,  and  information 
program  for  the  industry. 

Reason  for  Granting  an  Extension 

The  National  Sheep  Association 
(NSA)  and  the  National  Lamb  Feeders 
Association  (NLFA)  have  requested  an 
extension  of  time  to  submit  proposals. 

Both  organizations  express  the  need 
for  more  producers  to  be  involved  in  the 
process  to  help  generate  industry 
support.  They  point  out  that  meetings  of 
the  American  Sheep  Association  and 
NLFA  will  provide  the  opportunity  for 
more  producer  input.  NSA  points  out 
that  many  State  association  and  other 
industry  meetings  are  being  held  early 
in  the  year  20p0  which  will  provide  an 
opportimity  for  additional  producer 
input  on  draft  proposals.  NSA  also 
believes  results  from  other  pending 
activities  should  be  known  before  the 
issuance  of  an  Order  by  the  Secretary. 
These  include:  (1)  The  specific  project 
assistance  that  the  U.S.  sheep 
Improvement  Center  will  provide  to  the 
industry  and  (2)  the  dimensions  of  the 
assistance  available  through  USDA  to 
the  sheep  industry  as  a  result  of  the 
decision  to  provide  assistance  to  offset 
the  impact  of  increased  lamb  imports. 
However  we  believe  that  any  such  delay 
is  not  necessary  in  connection  with 
these  issues. 

Further,  NSA  believes  the  recently 
published  draft  Guidelines  for  AMS 
Oversight  of  Commodity  Research  and 
Promotion  Programs  (Guidelines)  are 
another  reason  more  time  is  needed 
since  an  Order  will  need  to  be 
consistent  with  the  Guidelines.  NSA 
requested  an  extension  of  time  until 
February  21,  2000  and  NLFA  requested 
an  extension  until  February  1 ,  2000. 

After  careful  consideration  of  the 
requests  submitted  to  the  Agency,  AMS 
has  decided  to  reopen  and  extend  the 
comment  period  until  February  1 ,  2000. 
AMS  believes  this  will  provide  a 
sufficient  period  of  time  for  all 
interested  persons  to  discuss  and  review 
draft  proposals  for  an  Order  and  to 
submit  proposals  for  an  Order  to  AMS. 

Accordingly,  AMS  is  reopening  and 
extending  the  period  to  submit 
proposals  until  February  1,  2000. 

Authority:  7  U.S.C.  7401^7425. 


Dated:  lanuary  6,  2000. 
Barry  L.  Carpenter, 

Deputy  Administrator.  Livestock  and  Seed 

Program. 

[FR  Doc.  00-694  Filed  1-7-00;  1:26  pm] 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1301, 1304, 1305, 1306. 
1307  and  1308 

Over-Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Proposed  rule;  notice  of  hearing. 

SUMMARY:  The  Northeast  Dairy  Compact 
Commission  proposes  to  amend  the 
over-order  price  regulation  to  make 
technical  amendments  to  certain 
definitions  and  to  change  certain  dates 
of  required  action.  The  proposed  rule  is 
necessary  to  conform  the  over-order 
price  regulation  to  similar  regulations 
recently  reformed  by  the  United  States 
Department  of  Agriculture  regarding 
milk  marketed  in  the  New  England 
states.  These  amendments  will  ensure 
continuity  of  regulatory  definitions  and 
compliance  dates  in  the  New  England 
milk  market.  The  Commission  also 
proposes  to  amend  the  definition  of 
producer  to  specify  every  December 
since  1996  as  a  condition  of 
qualification. 

DATES:  A  public  hearing  will  be  held  on 
February  2,  2000  at  10  a.m.  Sworn  and 
notarizeid  written  testimony,  comments 
and  exhibits  may  be  submitted  until  5 
p.m.  on  February  16,  2000. 
ADDRESSES:  The  public  hearing  will  be 
held  at  Centennial  Inn,  96  Pleasant 
Street,  Concord,  New  Hampshire.  Mail, 
or  deliver,  sworn  and  notarized 
testimony,  comments  and  exhibits  to: 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street,  Suite  2,  Montpelier, 
Vermont  05602. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Northeast  Dairy  Compact 
Commission  ("Commission")  was 


1826 


Federal  Register  Vol.  65,  No.  8 /Wednesday,  January  12,  2000  /  Proposed  Rules 


authority  of  the 
Interstate  Dairy  Compact 

Compact  was  enacted 
of  the  six  participating 
states  as  follows: 

L.  93-320;  Maine — 
iis  amended,  Pub.  L.  93- 
;— Pub.  L.  93-370; 
L.  93-336; 
L.  93-106; 
93-57.  In  accordance 
Section  10  of  the  United 
,  Congress  consented 
Pub.  L.  104-127 
Section  147,  codified  at7 
Sub  sequently,  the  United 
jf  Agriculture,  pursuant 

,  authorized 
af  the  Compact, 
the  Compact  was 
September  30,  2001  in 
Appropriations  Act  for 
Pub.  L.  106-113,  115 
Novetiber  29,  1999. 


established  und 
Northeast 
("Compact") 
into  law  by  each 
New  England 
Coimecticut — 
Pub.  L.  89-437 
274;  Massachusetts 
New  Hampshire  —Pub 
Rhode  Island — 1 
Vermont — Pub 
with  Article  I 
States  Constitution 
to  the  Compact  i 
(FAIR  Act). 
U.S.C.  7256 
States  Secretary 
to  7  U.S.C.  7256  1 
implementation 
Authorization  ol 
extended  until 
the  Consolidatec 
Fiscal  Year  2000 
Stat.  1501, 


(  Ti 


The 


-Pib 


Pub. 


11 


May 


15  98 


regul  it 


Pursuant  to  its 
under  Article  V, 
Compact,  the  Cojnmiss 
informal  rulema  ing 
to  adopt  a  compi  ct 
regulation  on 
Conmiission  sui 
extended  the  co 
regulation.-  In 
Commission  furt  ler 
provisions  of  the 
regulation.^  The 
order  price  r 
CFR  Chapter  XII 

On  November 
signed  into  law 
Appropriations 
113,  115  Stat.  1 
the  United  State; 
Agriculture  to 
certain  reforms 
regulations.  The 
published  in  the 
December  17 
amending  the  fi 
initially  publis 
1999.-*  The  Comitiss 
proposed  amend  nent 
Commission  regi  lations 
with  the  reforme  1 
order  regulations 
consistency  and 
definitions  and 
regulated  entitiei 


rulemaking  authority 
Section  1 1  of  the 

ion  concluded  an 
process  and  voted 
over-order  price 
30,  1997.'  The 
b  iequently  amended  and 
r  ipact  over-order  price 
and  1999,  the 
amended  specific 
over-order  price 
:urrent  compact  over- 
ion  is  codified  at  7 


tie  I 
Act, 
5)1). 


ti) 


19.  1999,  the  President 
Consolidated 
2000  (Pub.  L.  106- 
That  Act  required 
Secretary  of 
injmediately  implement 
the  federal  milk  order 
required  regulation  was 
Federal  Register  on 
,  implementing  and 
rule  that  was 
on  September  1, 
ion  intends  that  the 
s  will  bring  the 
into  conformity 
federal  milk  market 
and  provide 
iniformity  in 
c  ampliance  dates  for 


19  }9 


inal 
5h(d 


I  62  FR  29626  (May 
-'62  FR  62810  (Nov 
'S«?e.  e.g..  63FR  1 

46385  (Sept.  1,  1998) 

64  FR  23532  (May  3, 

28.  1999). 

^64  FR  70868  (Dpc. 

1,1999). 


.30.  1997). 
25.  1997). 
0l04  (Feb.  27,  1998);  63  FR 
63  FR  65517  (Nov.  27,  1998); 
999);  and  64  FR  34511  (June 

17.  1999):  64  FR  47898  (Sept. 


n.  Proposed  Technical  Amendments  to 
the  Over-order  Price  Regulation 

The  Commission  proposes  to  amend 
the  definition  of  producer  in  section 
1301.11  to  change  the  qualification 
condition  from  "December  1996, 
December  1997  and  December  1998"  to 
"every  December  since  1996."  This 
language  clarifies  the  future  application 
of  this  condition,  without  necessitating 
aimual  rulemaking  proceedings. 

The  Commission  also  proposes  to 
amend  definitions  in  Part  1301  sections 

1301.9,  1301.10,  1301.14  and  1301.17  to 
conform  to  recent  amendments  to 
definitions  in  the  federal  market  order 
regulations.  The  proposed  amendment 
to  section  1301.9,  the  definition  of 
handler,  brings  that  section  into 
conformity  with  the  federal  amendment 
to  the  definition  of  handler  in  7  CFR 
1000.9  by  adding  certain  milk  brokers  to 
the  definition.  The  proposed 
amendment  to  section  1301.10,  the 
definition  of  producer-handler,  brings 
that  section  into  conformity  with  the 
definition  of  the  same  term  in  7  CFR 

1001.10,  through  uniform  reformatting 
of  the  definition  and  changing  the 
minimum  from  300  quarts  per  day  to 
150,000  pounds  per  month.  Similarly, 
the  proposed  amendments  to  section 
1301.14.  fluid  milk  products  (adds 
eggnog  and  changes  descriptive  terms 
for  various  products,  such  as  skim  milk) 
and  section  1301.17,  cooperative 
association  (includes  federation  of 
cooperatives)  bring  those  definitions 
into  conformity  with  the  reformed 
federal  regulations  at  7  CFR  1000.15  and 
1000.18,  respectively. 

The  proposal  to  amend  Part  1304 
section  1304.1,  deletes  eggnog  ft'om  the 
list  in  subsection  (b)(4)(iv),  in 
conformity  with  the  new  federal 
regulation  at  7  CFR  1000.40(b)(2)(iv), 
reclassifying  eggnog  ft-om  Class  II  to 
Class  I.  The  proposal  to  amend  Part 
1305  section  1305.1  changes  the 
reference  to  the  federal  Class  I  price 
from  the  prior  regulation  reference  to 
Zone  1,  Class  1  to  the  reformed 
reference  in  7  CFR  1000.52  to  the  Class 
I  Price  for  Suffolk  County 
Massachusetts. 

The  Commission  proposes  to  amend 
Part  1306  sections  1306.1  and  1306.2  to 
remove  the  existing  minimum  of  a  daily 
average  of  300  quarts  to  the  new  federal 
minimum  of  150,000  pounds  per  month 
as  codified  at  7  CFR  1000.8(d)t4). 

The  proposed  amendments  in  Parts 
1305,  1307  and  1308  sections  1305.2, 
1307.2,  1307.3,  1307.4  1307.7,  1307.9 
and  1308.1  change  the  prescribed  dates 
for  required  action  to  conform  to  the 
new  dates  used  under  the  federal  market 
order  reform  regulations  for  similar 


required  activities.  The  proposed 
amendments  change  the  dates  required 
for;  (1)  Announcing  the  over-order 
obligation  (from  the  5th  of  the  month  to 
the  23rd);  (2)  issuing  statements  (from 
the  15th  to  the  13th);  (3)  for  making 
payments  (including  adjustments  and 
administrative  assessments)  to  the 
producer-settlement  fund  (from  the  18th 
to  the  15th)  and  (4)  for  issuing  payments 
(including  adjustments)  from  the  fund 
(from  the  20th  to  the  16th). 

The  proposed  amendment  to  Part 
1307  section  1307.8  conforms  to  the 
federal  regulation  at  7  CFR  1000.78  by 
changing  the  language  regarding  charges 
on  overdue  accounts  to  include  funds 
due  to  both  the  producer-settlement 
fund  and  the  administrative  assessment 
fund  and  includes  the  new  requirement 
that  all  interest  accrues  to  the    i 
administrative  assessment  fund.  The 
proposed  rules  also  add  a  new  section 
at  Part  1307  section  1307.9,  in 
conformance  with  the  federal  regulation 
at  7  CFR  1000.90,  specifying  that  if  a 
required  date  falls  on  a  weekend  or 
holiday,  the  action  is  required  on  the 
next  business  day. 

Official  Notice  of  Technical,  Scientific 
or  Other  Matters 

Pursuant  to  the  Commission 
regulations,  7  CFR  1361.5(g)(5),  the 
Commission  hereby  gives  public  notice 
that  it  may  take  official  notice,  at  the 
public  hearing  February  2,  2000,  or 
afterward,  of  relevant  facts,  statistics, 
data,  conclusions,  and  other  information 
provided  by  or  through  the  United 
States  Department  of  Agriculture, 
including,  but  not  limited  to,  matters 
reported  by  the  National  Agricultural 
Statistics  Service,  the  Market 
Administrators,  the  Economic  Research 
Service,  the  Agricultural  Marketing 
Service  and  information,  data  and 
statistics  developed  and  maintained  by 
the  Departments  of  Agriculture  of  the 
States  or  Commonwealth  within  the 
Compact  regulated  area. 

Public  Participation  in  Rulemaking 
Proceedings 

The  Commission  seeks  and 
encourages  oral  and  written  testimony 
and  comments  from  all  interested 
persons  regarding  these  proposed  rules. 
The  Commission  continues  to  benefit 
from  the  valuable  insights  and  active 
participation  of  all  segments  of  the 
affected  community  including 
consumers,  processors  and  producers  in 
the  development  and  administration  of 
the  Over-order  Price  Regulation. 
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Date.  Time  and  Location  of  the  Public 
Hearing 

The  Northeast  Dairy  Compact 
Commission  will  hold  a  public  hearing 
at  10:00  a.m.  on  February  2,  2000  at  the 
Centennial  Inn,  96  Pleasant  Street, 
Concord,  New  Hampshire. 

Request  for  Written  Comments 

Pursuant  to  the  Commission  rules,  7 
CFR  1361.4,  any  person  may  participate 
in  the  rulemaking  proceeding 
independent  of  the  hearing  process  by 
submitting  written  comments  or 
exhibits  to  the  Commission.  Comments 
and  exhibits  may  be  submitted  at  any 
time  before  5  p.m.  on  February  16,  2000. 

Please  note:  Comments  and  exhibits 
will  be  made  part  of  the  record  of  the 
rulemaking  proceeding  only  if  they 
identify  the  author's  name,  address  and 
occupation,  and  if  they  include  a  sworn 
and  notarized  statement  indicating  that 
the  comment  and/or  exhibit  is  presented 
based  upon  the  author's  personal 
knowledge  and  belief  Facsimile  copies 
will  be  accepted  up  imtil  the  5  p.m. 
deadline,  but  the  original  must  then  be 
sent  by  ordinary  mail. 

List  of  Subjects  in  7  CFR  Parts  1301, 
1304, 1305, 1306,  1307  and  1308 

Milk,  Price  support  programs. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Northeast  Dairy  Compact 
Commission  proposes  to  amend  7  CFR 
Parts  1301,  1304,  1305,  1306,  1307  and 
1308  as  follows: 

PART  1301— DEFINITIONS 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  Amend  §  1301.9  to  revise  paragraph 
(e)  to  read  as  follows: 

§1301.9    Handler. 

Handler  means:  . 

*        *        *        *        * 

(e)  Any  person  who  does  not  operate 
a  plant  but  who  engages  in  the  business 
of  receiving  fluid  milk  products  for 
resale  and  distributes  to  retail  or 
wholesale  outlets  packaged  fluid  milk 
products  received  from  any  plant 
described  in  paragraph  (a),  (b)  or  (c)  of 
this  section.  Any  person  who  as  a  broker 
negotiates  a  purchase  or  sale  of  fluid 
milk  products  or  fluid  cream  products 
from  or  to  any  pool,  partially  regulated 
or  nonpool  plant,  and  any  person  who 
by  purchase  or  direction  causes  milk  of 
producers  to  be  picked  up  at  the  farm 
and/or  moved  to  a  plant.  Persons  who 


qualify  as  handlers  only  under  this 
paragraph  are  not  subject  to  the 
payment  provisions  of  §§  1307.3  and 
1308.1. 

3.  Revise  §  1301.10  to  read  as  follows: 

§  1 301 .1 0    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
monthly  route  disposition  in  the 
regulated  area  during  the  month; 

(b)  Receives  milk  solely  from  own 
farm  production  or  receives  milk  that  is 
fully  subject  to  the  pricing  and  pooling 
provisions  of  any  Federal  order; 

(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
pounds  of  fluid  milk  products  from 
handlers  fully  regulated  under  any 
Federal  order.  This  limitation  shall  not 
apply  if  the  producer-handler's  own 
farm  production  is  less  than  150,000 
pounds  during  the  month; 

(d)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
compact  commission  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  at  its  own 
risk. 

4.  Amend  §  1301.11  to  revise 
paragraphs  (b)  introductory  text  and  (b) 
(1)  to  read  as  follows: 

§1301.11    Producer. 

Producer  means: 

***** 

(b)  A  dairy  farmer  who  produces  milk 
outside  of  the  regulated  area  that  is 
moved  to  a  pool  plant,  provided  that  on 
more  than  half  of  the  days  on  which  the 
handler  caused  milk  to  be  moved  from 
the  dairy  farmer's  farm  in  every 
December  since  1996,  all  of  that  milk 
was  physically  moved  to  a  pool  plant  in 
the  regulated  area.  Or:  to  be  considered 
a  qualifled  producer,  on  more  than  half 
of  the  days  on  which  the  handler  caused 
milk  to  be  moved  from  the  dairy 
farmer's  farm  during  the  current  month 
and  for  five  (5)  months  subsequent  to 
July  of  the  preceding  calendar  year,  all 
of  that  milk  must  have  moved  to  a  pool 
plant,  provided  that  the  total  amount  of 
milk  at  a  pool  plant  eligible  to  qualify 
producers  who  did  not  qualify  in  every 
December  since  1996,  shall  not  exceed 
the  total  bulk  receipts  of  fluid  milk 
products  less: 


(1)  Producers  receipts  as  described  in 
paragraph  (a)  of  this  section  and 
producer  receipts  as  described  in 
paragraph  (b)  of  this  section  who  are 
qualified  based  on  every  December 
since  1996; 
***** 

5.  Revise  §  1301.14  to  read  as  follows: 

§  1 301 . 1 4    Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  nine 
percent  butterfat,  that  are  intended  to  be 
used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk,  fat- 
free  milk,  low  fat  milk,  light  milk, 
reduced  fat  milk,  milk  drinks,  eggnog 
and  cultured  buttermilk,  including  any 
such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  or  reconstituted.  As  used 
in  this  part,  the  term  concentrated  milk 
means  milk  that  contains  not  less  than 
25.5  percent,  and  not  more  than  50 
percent,  total  milk  solids. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk/skim  milk,  sweetened  condensed 
milk/skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  (meal  replacement)  that  are 
packaged  in  hermetically-sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantify  of  skim  milk 
equivalent  in  any  modified  product 
specified  in  paragraph  (a)  of  this  section 
that  is  greater  than  an  equal  volume  of 
an  umnodified  product  of  the  same 
nature  and  butterfat  content. 

6.  Revise  §  1301.17  to  read  as  follows: 

§  1 301 .1 7    Cooperative  association. 

Cooperative  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  of 
Agriculture  of  the  United  States 
determines  is  qualified  under  the 
provisions  of  the  Capper-Volstead  Act, 
has  full  authority  in  the  sale  of  milk  of 
its  members  and  is  engaged  in 
marketing  milk  or  milk  products  for  its 
members.  A  federation  of  two  or  more 
cooperatives  incorporated  under  the 
laws  of  any  state  will  be  considered  a 
cooperative  association  if  all  member 
cooperatives  meet  the  requirements  of 
this  section. 

PART  1304— CLASSIFICATION  OF 
MILK 

2.  The  authority  citation  for  Part  1304 
continues  to  read  as  follows: 
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Authority:  7  U 

3.  Amend  § 
(b)(4)(iv)  to  reac 


;.C.  7256. 


1^04.1  to  revise  paragraph 
as  follows: 


f  1304.1    Classification  of  milk 


(b)*  *  * 
(4)*   *   * 
(iv)  Custards 
mixes,  buttermilk 
coatings,  batter 


puddings,  pancake 

biscuit  mixes, 
md  similar  products; 


PART  1305— CI  JKSS  PRICE 

1.  The  author  ty  citation  for  Part  1305 
continues  to  rea  d  as  follows: 


Authority:  7  U 


).C.  7256. 


2.  Amend  §  l:  105.1  to  revise  paragraph 


(b)(2)  to  read  as 


follows: 


§  1 305.1    Compact  over-order  class  I  price 
and  compact  over-order  obligation. 

*         *         * 

(b)*  *  * 

(2)  Deduct  ClAss  I  Price  for  Suffolk 
County,  Massac  lusetts; 

***** 

3.  Revise  §  13  D5.2  to  read  as  follows: 


§1305.2    Announcement 
order  class  I  pricf 
obligation 

The  compact 
announce 
day  of  each  moi  ith 
price  and  the  cc  mpact 
obligation  for  tt 


commission  shall 
publi  :ly  on  or  before  the  23rd 
the  Class  I  over-order 
over-order 
e  following  month. 


1 .  The  authortty 
continues  to  re*i 

Authority:  7  U.$.C.  7256 


not  received  at 
in  this  section. 


of  compact  over- 
and  compact  over-order 


PART  1306— CCMPACT  OVER-ORDER 
PRODUCER  PRICE 


citation  for  Part  1306 
as  follows: 


2.  Revise  §  13  36.1  to  read  as  follows: 

§  1306.1     Handle  r's  value  of  milk  for 
computing  ImsIc  over-order  producer  price. 

For  the  purpc  se  of  computing  the 
basic  over-orde:  producer  price,  the 
compact  conun  ssion  shall  determine 
for  each  month  Lhe  value  of  milk  of  each 
handler  with  re  tpect  to  each  of  the 
handler's  pool  |  ilants  and  of  each 
handler  describjd  in  §  1301.9(d)  of  this 
chapter  with  rei  pect  to  milk  that  was 

pool  plant,  as  directed 
\ny  pool  plant  that  does 
not  exceed  150  DOO  pounds  of 
disposition  in  t  le  compact  regulated 
area  in  the  mon  th  shall  not  be  subject 
to  the  compact  3ver-order  obligation. 
The  total  assess  ment  for  each  handler  is 
to  be  calculatec  by  multiplying  the 
pounds  of  Clasi  I  fluid  milk  products  as 
determined  pui  suant  to  §  1304.1(a)  of 
this  chapter  by  he  compact  over-order 
obligation 


3.  Revise  §  1306.2  to  read  as  follows: 

§  1306.2    Partially  regulated  plant 
operator's  value  of  milk  for  computing 
iMsic  over-order  producer  price. 

For  the  purpose  of  computing  the 
basic  over-order  producer  price,  the 
compact  commission  shall  determine 
for  each  month  the  value  of  milk 
disposition  in  the  regulated  area  by  the 
operator  of  a  partially  regulated  plant  as 
directed  in  this  section.  Any  partially 
regulated  plant  that  does  not  exceed 
150,000  of  disposition  in  the  compact 
regulated  area  in  the  month  shall  not  be 
subject  to  the  compact  over-order 
obligation.  The  total  assessment  for  each 
handler  is  to  be  calculated  by 
multiplying  the  pounds  of  Class  I  fluid 
milk  products  as  determined  pursuant 
to  §  1 304. 1  (a)  of  this  chapter  by  the 
compact  over-order  obligation. 

PART  1307— PAYMENTS  FOR  MILK 

1.  The  authority  citation  for  Part  1307 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  Revise  the  introductory  text  of 
§  1307.2  to  read  as  follows: 

§1307.2    Handlers'  producer-settlement 
fund  debits  and  credits. 

On  or  before  the  13th  day  after  the 
end  of  the  month,  the  compact 
commission  shall  render  a  statement  to 
each  handler  showing  the  amount  of  the 
handler's  producer-settlement  fund 
debit  or  credit,  as  calculated  in  this 
section. 
***** 

3.  Revise  §  1307.3  to  read  as  follows: 

§  1 307.3    Payments  to  and  from  the 
producer-settlement  fund. 

(a)  On  or  before  the  1 5th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  compact  commission  the 
handler's  producer-settlement  fund 
debit  for  the  month  as  determined  under 
§  1307.2(a). 

(b)  On  or  before  the  16th  day  after  the 
end  of  the  month,  the  compact 
commission  shall  pay  to  each  handler 
the  handler's  producer-settlement  fund 
credit  for  the  month  as  determined 
under  §  1307.2(b).  If  the  xmobligated 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  such  payments, 
the  compact  commission  shall  reduce 
uniformly  such  payments  and  shall 
complete  them  as  soon  as  the  funds  are 
available. 

4.  Revise  §  1307.5  paragraph  (a)  to 
read  as  follows: 

§  1 307.4    Payments  to  producers. 

(a)  For  milk  received  during  the 
month,  payment  shall  be  made  so  that 
it  is  received  by  each  producer  no  later 


than  the  day  after  the  payment  date 
required  in  §  1307.3(b).  Each  handler 
shall  make  payment  to  each  producer 
for  the  milk  received  from  him  during 
the  month  at  not  less  than  the  basic 
over-order  producer  price  per 
hundredweight  computer  under 
§  1306.3.  If  the  handler  has  not  received 
full  payment  for  the  compact 
commission  under  §  1307.3(b)  by  the 
date  payments  are  due  under  this 
paragraph,  he  may  reduce  pro  rata  his 
payments  to  producers  by  an  amount 
not  to  exceed  such  underpayment.  Such 
payments  shall  be  completed  after 
receipt  of  the  balance  due  from  the 
compact  commission  by  the  next 
following  date  for  making  payments 
under  this  paragraph. 
***** 

5.  Revise  §  1307.7  to  read  as  follows: 

§  1 307.7    Adjustment  of  accounts. 

(a)  Whenever  the  compact 
commission  verification  of  a  handler's 
reports  or  payments  discloses  an  error 
in  payments  to  or  from  the  compact 
commission  under  §  1307.3  or  §  1308.1, 
the  compact  commission  shall  promptly 
issue  to  the  handler  a  charge  bill  or  a 
credit,  as  the  case  may  be,  for  the 
amount  of  the  error.  Adjustment  charge 
bills  issued  during  the  period  beginning 
with  the  10th  day  of  the  prior  month 
and  ending  with  the  9th  day  of  the 
current  month  shall  be  payable  by  the 
handler  to  the  compact  commission  on 
or  before  the  15th  day  of  the  current 
month.  Adjustment  credits  issued 
during  that  period  shall  be  payable  by 
the  compact  commission  to  the  handler 
on  or  before  the  16th  day  of  the  current 
month. 

(b)  Whenever  the  compact 
commission's  verification  of  a  handler's 
payments  discloses  payment  to  a 
producer  or  a  cooperative  association  of 
an  amount  less  than  is  required  by 
§1307.4,  the  handler  shall  make      * 
payment  of  the  balance  due  the 
producer  not  later  than  the  16th  day 
after  the  end  of  the  month  in  which  the 
handler  is  notified  of  the  deficiency. 

6.  Revise  §  1307.8  to  read  as  follows: 

§  1 307.8    Charges  on  overdue  accounts. 

Any  unpaid  obligation  due  the 
compact  commission  from  a  handler 
pursuant  to  7  CFR  parts  1307  and  1308 
shall  be  increased  1.0  percent  each 
month  beginning  with  the  day  following 
the  date  such  obligation  was  due.  Any 
remaining  amount  due  shall  be 
increased  at  the  same  rate  on  the 
corresponding  day  of  each  succeeding 
month  until  paid.  The  amounts  payable 
pursuant  to  this  section  shall  be 
computed  monthly  on  each  unpaid 
obligation  and  shall  include  cuiy  unpaid 
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charges  previously  computed  pursuant 
to  this  section.  The  late  charges  shall 
accrue  to  the  administrative  assessment 
fund.  For  the  purpose  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  prescribed  by  7  CFR 
parts  1307  and  1308  because  of  a 
handler's  failure  to  submit  a  report  to 
the  compact  commission  when  due 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

7.  Add  a  new  §  1307.9  to  read  as 
follows: 

§1307.9    Dates. 

If  a  date  required  for  payment 
contained  in  7  CFR  parts  1307  and  1308 
falls  on  a  Saturday,  Sunday,  or  national 
holiday,  such  payment  will  be  due  on 
the  next  day  that  the  compact 
commission  office  is  open  for  public 
business. 

PART  1 308— ADMINISTRATIVE 
ASSESSMENT 

1.  The  authority  citation  for  Part  1308 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  Revise  the  introductory  text  of 
§  1308.1  to  read  as  follows: 

§  1 308.1    Assessment  for  pricing 
regulations  administration. 

On  or  before  the  15th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  compact  commission  his  pro 
rata  share  of  the  expense  of 
administration  of  this  pricing 
regulation.  The  payment  shall  be  at  the 
rate  of  3.2  cents  per  hundredweight.  The 
payment  shall  apply  to: 
***** 

Dated:  January  6,  2000. 
Kenneth  M.  Becker, 

Executive  Director. 

[FR  Doc.  00-687  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  1650-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  SO 
[Doclcet  No.  PRM-50-68] 

Bob  Christie;  Receipt  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  notice 

of  receipt. 

SUMIWARY:  The  Nuclear  Regulatory 
Commission  has  received  and  requests 
public  comment  on  a  petition  for 


rulemaking  filed  by  Mr.  Bob  Christie, 
Performance  Technology,  Knoxville, 
Tennessee.  The  petition  was  docketed 
on  November  15,  1999,  and  has  been 
assigned  Docket  No.  PRM-50-68.  The 
petitioner  requests  that  the  NRC  amend 
its  regulations  concerning  hydrogen 
control  systems  at  nuclear  power  plants. 
The  petitioner  believes  that  the  current 
regulations  on  hydrogen  control  systems 
at  some  nuclear  power  plants  are 
detrimental  and  present  a  health  risk  to 
the  public.  The  petitioner  believes  that 
similar  detrimental  situations  may 
apply  to  other  systems  as  well  (such  as 
the  requirement  for  a  10-second  diesel 
start  time).  The  petitioner  believes  the 
proposed  amendments  would  eliminate 
those  situations  that  present  adverse 
conditions  at  nuclear  power  plants. 
DATES:  Submit  comments  by  March  27, 
2000.  Comments  received  aiter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  conunents  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  at  http://ruleforum.llnl.gov. 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher,  (301)  415-5905  (e- 
mail:cag@nrc.gov) . 

The  petition  and  copies  of  comments 
are  also  available  electronically  at  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  bttp://www.nrc.gov/ 
NRC/ADAMS/index.html.  From  this 
site,  the  public  can  gain  entry  into  the 
NRC's  Agencywide  Document  Access 
and  Management  System  (ADAMS), 
which  provides  text  and  image  files  of 
NRC's  public  docimients. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORIMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 


Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001,  Telephone:  301-415-7162  or  Toll 
Free:  1-800-368-5642  or  email: 
DLMl@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Grounds  for  Petition 

The  petitioner  performed  a  detailed 
review  of  the  San  Onofre  Task  Zero 
Safety  Evaluation  Report  (Pilot  Program 
for  Risk-Informed  Performance-Based 
Regulation)  conducted  by  the  NRC  staff 
and  dated  September  3, 1998, 
concerning  that  plant's  hydrogen 
control  system.  "The  petitioner  is 
convinced  that  action  by  the 
Commission  is  necessary  to  remedy 
possible  adverse  conditions  at  nuclear 
power  plants. 

Background 

The  petitioner  includes  three  topics  of 
discussion  in  support  of  the  proposed 
amendments: 

A.  Public  Health  Risk  From  Nuclear 
Electric  Power  Units 

The  petitioner  states  that  since  the 
publication  of  the  Reactor  Safety  Study 
{WASH-1400)  in  1975,  there  has  been  a 
growing  agreement  between  the 
practitioners  of  probabilistic  risk 
assessment  and  licensing  persoimel 
(both  at  the  NRC  and  within  the 
industry)  that  there  is  a  greater  risk  to     * 
public  health  from  the  release  of  fission 
products  from  the  reactor  core  during  a 
severe  accident  at  a  nuclear  power 
plant,  than  fi'om  a  design-basis  accident. 
The  petitioner  asserts  that  the  NRC  staff 
has  formally  recognized  this  position. 
The  petitioner  sets  out  the  following 
excerpts  from  the  San  Onofre  Task  Zero 
Safety  Evaluation  Report  in  support  of 
his  assertion. 

1.  "Subsequent  risk  studies  have 
shown  that  the  majority  of  risk  to  the 
public  is  from  accident  sequences  that 
lead  to  contaimnent  failure  or  bypass, 
and  that  the  contribution  to  risk  from 
accident  sequences  involving  hydrogen 
combustion  is  quite  small." 

2.  "As  mentioned  in  the  previous 
section,  the  risk  associated  with 
hydrogen  combustion  is  not  from 
design-basis  accidents  but  ft^m  severe 
accidents." 

3.  "The  overall  public  risk  and 
radiological  consequences  from  reactor 
accidents  is  dominated  by  the  more 
severe  core  damage  accidents  that 
involved  containment  failure  or 
bypass." 
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B.  Consideration  of  Design-Basis 
Accidents 

The  petitione  ■  also  states  that  since 
the  publication  of  the  Reactor  Safety 
Study  (WASH-UOO)  in  1975,  there  has 
been  growing  aj  reement  between 
practitioners  ofprobabilistic  risk 
assessment  and  licensing  personnel  that 
compliance  wit  i  some  design-basis 
accident  require  ments  can  be 
detrimental  to  p  ublic  health.  The 
petitioner  asserl  s  that  the  NRC  staff  has 
formally  recogn  zed  this  position.  The 
petitioner  sets  c  ut  the  following 
excerpts  from  tl  e  San  Onofre  Task  Zero 
Safety  Evaluatic  n  Report  in  support  of 
his  assertion. 

1.  "Although  the  recombiners  are 
effective  in  mail  itaining  the  Regulatory 
Guide  1.7  hydrcgen  concentration 
below  the  lowei  flaramability  limit  of  4 
volume  percent  they  are  overwhelmed 
by  the  larger  qu  uitities  of  hydrogen 
associated  with  severe  accidents  which 
are  typically  reljased  over  a  much 
shorter  time  peiiod  (e.g.,  2  hours)." 

2.  "From  this  information,  the  NRC 
staff  concludes  hat  the  quantity  of 
hydrogen,  prescribed  by  10  CFR 
50.44(d)  and  Regulatory  Guide  1.7, 
which  necessita  les  the  need  for 
hydrogen  recon  biners  and  its  backup, 
the  hydrogen  piirge  system  is  bounded 
by  the  hydrogen  generated  during  a 
severe  accident  J  The  NRC  staff  finds  that 
the  relative  importance  of  hydrogen 
combustion  for  large,  dry  containments 
with  respect  to  containment  failure  to  be 
quite  low.  ThisjFinding  supports  the 

\e  hydrogen  recombiners 
from  a  containment 

ctive." 

lated  Loss  of  Coolant 
Accident,  the  S;  in  Onofre  Nuclear 
Generating  Stat  on  Units  2  and  3 
Emergency  Operating  Instructions  direct 
the  control  rooi^  operators  to  monitor 
and  control  the  pydrogen  concentration 
inside  the  conta  inment  after  they  have 
carried  out  the  <  teps  to  maintain  and 
control  the  higqer  priority  criticcd  safety 
functions.  The  key  operator  actions  in 
controlling  the  nydrogen  concentration 


argiunent  that 
are  insignifican 
integrity  persp' 
3.  "In  a  post 


are  to  place  the 


lydrogen  recombiners 


or  hydrogen  pu  ge  system  in  operation 


which  involves 
These  hydroger 


many  procedural  steps, 
control  activities  could 
distract  operate  rs  from  more  important 
tasks  in  the  earl  y  phases  of  accident 
mitigation  and  >  :ould  have  a  negative 
impact  on  the  h  igher  priority  critical 
operator  actionii." 


C.  Recommendkd 
"Design-Basis 
Versus  Severe 


The  petition^ 
the  San 


Policy  Statement  on 
J  ccident  Requirements 
Accident  Information" 


states  that  according  to 
Onofre  jSafety  Evaluation 


Report,  the  NRC  granted  an  exemption 
to  San  Onofre  from  the  design-basis 
accident  requirements  from  the 
hydrogen  control  system  on  the  basis  of 
information  obtained  in  the  analysis  of 
severe  accidents.  According  to  the 
petitioner,  NRC  staffs  evaluation  also 
indicated  that  adherence  to  the 
requirements  of  design-basis  accidents 
could  have  a  detrimental  effect  on 
public  health.  The  petitioner  asserts  that 
it  is  likely  that  similar  situations  exist 
with  respect  to  the  hydrogen  control 
systems  at  other  nuclear  luiits,  and  also 
for  other  systems  at  San  Onofre  and 
other  nuclear  units.  The  petitioner 
believes  that  the  Commission  should 
issue  an  interim  policy  statement 
concerning  requirements  for  design- 
basis  accidents.  The  petitioner  believes 
that  the  interim  policy  statement  would 
clarify  the  role  of  the  NRC  staff  to 
ensure  that  matters  that  present  a  risk  to 
public  health  are  given  appropriate 
high-level  attention.  The  petitioner 
recommends  the  following  "strawman" 
statement. 

All  situations  where  there  is  an  indication 
that  adherence  to  design  basis  requirements 
would  be  detrimental  to  public  health  must 
be  brought  to  the  immediate  attention  of  the 
Executive  Director  for  Operations  of  the 
Nuclear  Regulatory  Commission.  The 
Executive  Director  for  Operations  will  make 
a  decision  on  whether  an  exemption  to  the 
design  basis  requirements  should  be  granted 
on  an  expedited  basis. 

The  petitioner  believes  that  the  NRC 
would  want  all  individuals  who  may  be 
aware  of  a  situation  where  adherence  to 
design-basis  requirements  could  be 
adverse  to  public  health,  to  bring  the 
situation  to  the  attention  of  the  NRC 
staff  without  fear  of  recrimination  and 
regardless  of  the  present  licensing  basis 
for  each  nuclear  unit.  The  petitioner 
states  that,  in  the  present  culture  of 
licensing  at  nuclear  electric  power 
units,  there  are  few  individuals  (at  the 
NRC  or  within  the  industry)  who  would 
suggest  that  adherence  to  design-basis 
accident  requirements  can  be 
detrimental  to  safety.  The  petitioner 
believes  that  this  culture  must  change 
and  "change  with  NRC  blessings." 

The  petitioner  states  that  he 
recommends  an  interim  policy 
statement  because  the  NRC,  nuclear 
industry,  and  the  public  are  in  the 
process  of  changing  the  NRC  regulations 
to  eliminate  situations  where  adherence 
to  the  regulations  could  present  a  risk  to 
public  health. 

The  petitioner  believes  that  the 
current  regulations  concerning 
combustible  gas  control  systems  have 
serious  flaws  and  proposes  that  10  CFR 
50.44  be  revised  to  read  as  follows: 


Section  50.44  Standards  for  Combustible 
Gas  Control  System  in  Light- Water  Cooled 
Power  Reactors 

(a)  An  inerted  reactor  containment 
atmosphere  shall  be  provided  for  each 
boiling  light-water  nuclear  power  reactor 
with  a  Mark  I  or  Mark  II  type  containment. 

(b)  Each  licensee  with  a  boiling  light-water 
nuclear  power  reactor  with  a  Mark  III  type  of 
containment  and  each  licensee  with  an  ice 
condenser  type  of  containment  shall  provide 
its  nuclear  power  reactor  containment  with  a 
hydrogen  control  system.  The  hydrogen 
control  system  must  be  capable  of  handling 
(based  on  realistic  calculations)  the  hydrogen 
equivalent  to  that  generated  from  a  metal- 
water  reaction  involving  75  percent  of  the 
fuel  cladding  surrounding  the  active  fuel 
region  (excluding  the  cladding  surrounding 
the  plenum  volume). 

(c)  All  light-water  reactors  with  other  types 
of  containment  than  those  in  paragraphs  (a) 
or  (b)  of  this  section,  must  demonstrate  that 
the  reactor  containment  (based  on  realistic 
calculations)  can  withstand,  without  any 
hydrogen  control  system,  a  hydrogen  burn  for 
accidents  with  a  high  probability  of  causing 
severe  reactor  core  damage.  If  such  an 
evaluation  of  reactor  containment  capability 
can  not  be  demonstrated,  then  the  licensee 
shall  provide  a  hydrogen  control  system  per 
the.backHt  process.  This  hydrogen  control 
system  must  be  capable  of  handling  (based 
on  realistic  calculations)  the  hydrogen 
equivalent  to  that  generated  from  a  metal- 
water  reaction  involving  75  percent  of  the 
fuel  cladding  surrounding  the  active  fuel 
region  (excluding  the  cladding  surrounding 
the  plenum  volume). 

(d)  Each  light-water  nuclear  power  reactor 
shall  be  provided  with  high  point  vents  for 
the  reactor  coolant  system,  for  the  reactor 
vessel  head,  and  for  other  systems  required 
to  maintain  adequate  reactor  core  cooling  if 
the  generation  of  noncondensible  gases  in 
these  systems  would  realistically  lead  to 
severe  reactor  core  damage  during  an 
accident.  High  point  vents  are  not  required, 
however,  for  the  tubes  in  U-tube  steam 
generators. 

The  petitioner  proposes  that  10  CFR 
Part  50,  Appendix  A — General  Design 
Criteria  41  be  revised  to  read  as  follows: 

Appendix  A — General  Design  Criteria  41 — 
Containment  Atmosphere  Cleanup 

As  necessary,  systems  to  control  fission 
products,  hydrogen,  oxygen,  and  other 
substances  which  may  be  released  into  the 
reactor  containment  shall  be  provided, 
consistent  with  the  functioning  of  other 
associated  systems,  to  assure  that  reactor 
containment  integrity  is  maintained  for 
accidents  where  there  is  a  high  probability 
that  fission  products  may  be  present  in  the 
reactor  containment. 

Dated  at  Rockville,  Maryland,  this  6th  date 
of  January,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  00-725  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

[Docket  No.  EE-RM-99-507] 

RIN  1904-AA98 

Alternative  Fuel  Transportation 
Program;  Requirements  for  Private  and 
Local  Government  Fleets 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  deadlines. 

SUMMARY:  The  Department  of  Energy  is 
extending  the  deadline  for  a  rulemaking 
regarding  alternative  fueled  vehicle 
acquisition  requirements  for  private  and 
local  government  fleets.  The  Energy 
Policy  Act  of  1992  (Pub.  L.  102-486) 
allows  the  Department  to  extend  the 
deadlines  established  under  the  Act  and 
requires  publication  of  a  notice  of  the 
extension  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Katz,  Program  Manager, 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE-34),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-9171. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486)  authorizes  DOE  to  pursue  a 
rulemaking  concerning  alternative 
fueled  vehicle  acquisition  requirements 
for  private  and  local  government  fleets. 
Section  507(g)  provides  for  a 
rulemaking,  which  was  to  be  completed 
by  January  1 ,  2000.  As  part  of  that 
rulemaking,  section  507(c)  of  the  Act 
required  DOE  to  publish  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANOPR)  to  begin  a  rulemaking  process 
to  evaluate  and  examine  the  Act's 
replacement  fuel  goals  and  to  determine 
whether  alternative  fueled  vehicle 
(AFV)  acquisition  requirements  for 
private  and  local  government  fleets  are 
necessary  to  achieve  the  Act's  energy 
security  and  other  goals.  42  U.S.C. 
13256(c). 

DOE  published  an  ANOPR  for  the 
purposes  described  in  section  507(c)  on 
April  17,  1998.  63  FR  19372.  This  notice 
was  intended  to  stimulate  comments  to 
assist  DOE  in  making  decisions 
concerning  future  rulemaking  actions 
and  non-regulatory  initiatives  to 
promote  alternative  fuels  and  alternative 
fueled  vehicles.  Three  hearings  were 
held  to  receive  oral  comments  on  the 
ANOPR.  They  were  held  on  May  20, 


1998,  in  Los  Angeles,  California;  on  May 
28,  1998,  in  Minneapolis,  Minnesota; 
cuid  on  June  4,  1998,  in  Washington,  DC. 
A  total  of  110  persons  spoke  at  the  three 
hearings,  and/or  submitted  written 
comments  which  were  to  be  received  by 
July  16, 1998. 

Section  507(h)  provides  that  "The 
Secretary  may,  by  notice  published  in 
the  Federal  Register,  extend  the 
deadlines  established  under  subsections 
(e),  (f)(2).  and  (g)  for  an  additional  90 
days  if  the  Secretary  is  unable  to  meet 
such  deadlines.  Such  extension  shall 
not  be  reviewable."  By  publication  of 
this  notice,  DOE  is  hereby  extending  the 
deadlines  established  under  subsections 
(e),  {f)(2),  and  (g),  from  January  1,  2000, 
for  an  additional  90  days. 

The  extension  of  the  deadlines  is 
necessary  so  that  DOE  can  comply  with 
the  requirements  for  intergovernmental 
consultation  as  specified  in  Executive 
Order  13132  and  a  Federal  Register 
Notice  of  final  statement  of  policy  (62 
FR  12820,  March  18,  1997).  Section  6  of 
Executive  Order  13132.  Federalism  (64 
FR  43255,  August  10,  1999).  specifies 
the  consultation  process  that  each 
agency  must  undertake  to  ensiu'e 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  may  have 
federalism  implications.  The  Notice  of 
final  statement  of  policy  publishes  DOE 
policy  on  intergovernmental 
consultation  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  Section 
III  of  that  notice  specifies  the  process 
that  DOE  must  take  when  proposing  a 
significant  intergovernmental  mandate 
on  State,  local,  or  tribal  governments. 
DOE  will  also  finalize  its  required 
regulatory  analyses  during  this  90-day 
time  frame. 

DOE  is  planning  on  fulfilling  the 
intergovernmental  consultation 
requirements  described  above.  However, 
at  this  time,  DOE  does  not  believe  that 
a  private  and  local  government  fleet 
program  would  have  Federalism 
implications,  nor  would  it  meet  the 
threshold  established  for  a  significant 
intergovernmental  mandate,  which  is 
whether  the  aggregate  annual 
compliance  expenditures  would  equal 
or  be  in  excess  of  $100  million. 

Issued  in  Washington,  DC  on  December  29, 
1999. 

Thomas  |.  Gross, 

Deputy  Assistant  Secretary  for  Transportation 
Technologies. 
[FR  Doc.  00-414  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-61-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Tay  650-15  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Rolls-Royce  pic  Tay  650—15  series 
turbofan  engines.  This  proposal  would 
establish  cyclic  life  limits  for  stage  1 
high  pressure  turbine  (HJT)  and  stage  1 
low  pressure  turbine  (LPT)  disks 
operating  under  new  flight  plan  profiles. 
This  proposal  is  prompted  by  reports 
that  on  some  engines  disk  cracks  in  the 
stage  1  HPT  and  stage  1  LPT  could 
initiate  and  propagate  at  a  faster  rate 
than  forecast  under  the  flight  plan 
profiles  originally  published  at  the  time 
the  engine  design  was  certified.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  crack  initiation 
and  propagation  leading  to  turbine  disk 
failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
March  13.  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-61-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
submitted  to  the  Rules  Docket  by  using 
the  following  Internet  address:  '^-ane- 
adcomment@faa.gov".  Comments  may 
be  inspected  at  this  location  between 
8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7176, 
fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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they  may  desire 
should  identify 


Communications 
he  Rules  Docket 


number  and  be  :  ubmitted  to  the  address 


specified  above. 


All  communications 


received  on  or  h  jfore  the  closing  date 
for  comments,  s  lecified  above,  will  be 
considered  befo  e  taking  action  on  the 
proposed  rule. "  he  proposals  contained 
in  this  notice  mi  ly  be  changed  in  light 
of  the  comment;  received. 

Comments  ara  specifically  invited  on 
the  overall  regu!  atory.  economic, 
environmental,  ind  energy  aspects  of 
the  proposed  ru  e.  All  comments 
submitted  will  t  e  available,  both  before 
and  after  the  clc  sing  date  for  comments, 
in  the  Rules  Doc  ket  for  examination  by 
interested  perso  is.  A  report 
summarizing  ea  ;h  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  \  wishing  the  FAA  to 
acknowledge  re(  leipt  of  their  comments 
submitted  in  res  ponse  to  this  notice 
must  submit  a  si  If-addressed,  stamped 
postcard  on  whi  ch  the  following 
statement  is  made:  "Comments  to 


Docket  Number 
postcard  will  be 


returned  to  tfie  <  ommenter 


I99-NE-61-AD."  The 
date  stamped  and 


Availability  of  NlPRMs 

Any  person  n:  ay 
NPRM  by  subm:  tting 
FAA,  New  Engl  ind 
Regional  Coimsi  il 
Docket  No.  99-1 IE-61 
England  Executive 
01803-5299. 
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must  be  categorized  as  having  operated 
under  flight  plcm  profiles  C  and  D,  as 
described  in  the  R-R  Tay  Engine 
Manual,  70-01-10,  pages  1-10.  Engines 
operating  under  flight  plan  profiles  C 
and  D  have  faster  HPT  and  LPT  disk 
crack  initiation  and  propagation  rates 
than  engines  operated  under  flight  plan 
profiles  A  or  B.  Therefore,  the  FAA  has 
determined  that  the  stage  1  HPT  and 
stage  1  LPT  disks  must  be  removed  from 
these  three  domestic  engines  at  lower 
cyclic  life  limits  than  if  operated  under 
flight  plan  profiles  A  or  B.  This 
condition,  if  not  corrected,  could  result 
in  crack  initiation  and  propagation 
leading  to  turbine  disk  failure,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

CAA  Airworthines.s  Directive  (AD) 
Differences  with  This  Proposed  Rule 

The  CAA  issued  AD  004-07-99  on 
July  20, 1999,  in  order  to  assure  the 
airworthiness  of  R-R  Tay  650-15  series 
turbofan  engines  in  the  UK.  The  CAA 
AD  published  a  drawdown  plan  which 
allows  operators  with  engines  near  or 
slightly  over  the  reduced  life  limit  to 
remove  those  disks  ft'om  service  in  a 
scheduled,  but  safe  manner.  The  three 
engines  operated  on  aircraft  of  US 
registry  do  not  have  disks  that  are 
approaching  the  new,  lower  cyclic  life 
limits,  therefore,  this  proposed  rule  does 
not  contain  a  drawdown  schedule,  but 
only  establishes  the  cyclic  life  limits  for 
the  new  flight  plan  profiles. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactiu'ed  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29} 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  establish 
life  limits  for  stage  1  HPT  and  stage  1 
LPT  disks  operated  under  the  new  flight 
plan  profiles,  C  and  D,  require  removing 
from  service  stage  1  HPT  and  stage  1 
LPT  disks  prior  to  reaching  new,  lower 


cyclic  life  limits,  and  replacing  those 
disks  with  serviceable  parts. 

Economic  Analysis 

There  are  approximately  242  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  3  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  the  prorated  life  reduction  would 
cost  $26,658  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $79,974. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  goverrmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  pic:  Docket  No.  99-NE-61-AD. 

Applicability:  Rolls-Royce  pic  (R-R)  Tay 
65(K15  series  turbofan  engines,  with  stage  1 
high  pressure  turbine  (HPT)  disks,  part 
numbers  (P/Ns)  JR32013  and  JR33838,  and 
stage  1  low  pressure  turbine  (LPT)  disks. 
P/N  IR32318A.  These  engines  are  installed 
on  but  not  limited  to  Fokker  F.28  Mark  0100 
(FlOO)  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
'actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crack  initiation  and 
propagation  leading  to  turbine  disk  failure, 
which  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

Flight  Plan  Profile  C 

(a)  Remove  from  service  stage  1  HPT  disks, 
P/Ns  JR32013  and  JR33838,  and  stage  1  LPT 
disks,  P/N  JR32318A,  operated  under  flight 
plan  profile  C.  as  defined  in  the  R-R  Tay 
Engine  Manual,  70-01-10,  pages  1-10,  prior 
to  accumulating  18.000  cycles-since-new 
(CSN),  and  replace  with  serviceable  parts. 

Flight  Plan  Profile  D 

(b)  Remove  from  service  stage  1  HPT  disks. 
P/Ns  JR32013  and  JR33838,  and  stage  1  LPT 
disks.  P/N  JR32318A,  operated  under  flight 
plan  profile  D.  as  defined  in  the  R-R  Tay 
Engine  Manual.  70-01-10,  pages  1-10,  prior 
to  accumulating  14.250  CSN,  and  replace 
with  serviceable  parts. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
January  5,  2000. 

Thomas  A.  Boudreau, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-601  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-1 96-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  IModel 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A330  and  A340  series 
airplanes.  This  proposal  would  require 
repetitive  detailed  visual  and  ultrasonic 
inspections  of  the  main  landing  gear 
(MLG)  to  detect  fatigue  cracks;  and 
repair,  if  necessary.  This  proposal  also 
would  require  replacement  of  certain 
nose  landing  gear  (NLG)  handwheel 
controllers  with  new  controllers; 
replacement  of  certain  placards  with 
new  placards;  installation  of  steering 
angle  recording  software;  corrective 
action  for  exceeding  certain  steering 
angles;  and  an  AFM  revision  to  limit  the 
nose  wheel  steering  angle  for  pushback 
and  towing  and  to  limit  the  nose  wheel 
steering  for  powered  turns.  This 
proposal  is  prompted  bjt  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  MLG  failiu-e  due  to 
fatigue  cracking,  which  could  result  in 
reduced  structural  capability  of  the 
airplane  and  collapse  of  the  MLG. 
DATES:  Comments  must  be  received  by 
February  11,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
196-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.^ 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  hidustrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,  ^ 

environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-l 96-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  • 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-196-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Ayiation 
Civile  (DGAC),  which  is  the 
ainvorthiness  authority  for  France, 
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for  modification  of  the  functional 
software  of  the  brake  steering  and 
control  unit  (BSCU).  This  modification 
can  be  utilized  as  an  alternative  for  the 
replacement  of  the  nose  wheel  steering 
controllers  recommended  by  Airbus 
Service  Bulletin  A330-32-3091, 
Revision  01,  dated  December  2,  1998 
(for  Model  A330  series  airplanes),  and 
Service  Bulletin  A340-32-4128. 
Revision  01,  dated  December  2,  1998 
(for  Model  A340  series  airplanes). 

Airbus  also  has  issued  Service 
Bulletin  A330-31-3033,  dated 
September  13, 1999  (for  Model  A330 
series  airplanes),  and  Service  Bulletin 
A340-31-4047.  dated  September  13, 
1999  (for  Model  A340  series  airplanes), 
which  describe  procediu^s  for 
installation  of  a  software  program  that 
automatically  records  all  nose  wheel 
steering  angle  exceedance  above  63 
degrees  into  the  Aircraft  Condition 
Monitoring  System  (ACMS).  This 
installation  includes  modification  of  the 
new  setup  database  software  by  adding 
the  existing  operator  customized 
version;  and  uploading  the  setup 
database  software  to  the  data 
management  unit  (DMU). 

Accomplishment  of  the  actions 
specified  in  the  service  information  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  information  as 
mandatory  and  issued  French 
airworthiness  directives  1998-475- 
103(B)R1,  1998-473-083(B)Rl,  and 
1999-160-096(B);  all  dated  April  21, 
1999;  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Ride 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 


in  the  service  information  described 
previously,  except  as  discussed  below. 
The  proposed  AD  also  would  require 
that  operators  report  results  of 
inspection  findings  to  Airbus. 

Differences  Between  Proposed  Rule, 
Service  Bulletins,  and  French 
Airworthiness  Directives 

Operators  should  note  that,  although 
the  service  bulletins  and  the  French 
airworthiness  directives  specify  that  the 
manufacttuer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA  or  the  DGAC  (or  its  delegated 
agent). 

Operators  should  also  note  that  the 
parallel  French  airworthiness  directives 
require  a  revision  of  the  Flight  Crew 
Operating  Manual  (FCOM)  to  limit  the 
nose  wheel  steering  angle  for  pushback 
and  towing  and  to  limit  the  nose  wheel 
steering  for  powered  tiuns.  However,  for 
U.S.  operators,  the  FCOM  is  not 
approved  and  required  by  the  FAA, 
whereas  the  Airplane  Flight  Manual  is 
approved  and  required  by  the  FAA. 
Therefore,  the  proposed  AD  would 
require  a  revision  to  the  AFM  in.stead  of 
a  revision  to  the  FCOM. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U. S.  operators  imder  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  futiire. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  proposed  inspection  of 
the  required  main  landing  gear; 
approximately  7  work  hours  to 
accomplish  the  proposed  replacement  of 
the  controller;  approximately  1  work 
hour  to  accomplish  the  proposed 
placard  replacements;  approximately  1 
work  hour  to  accomplish  the  proposed 
installation  of  the  software  program;  and 
approximately  1  work  hour  to 
accomplish  the  proposed  AFM  revision; 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  manufacturer  has  previously 
committed  to  bearing  the  cost  of  the 
necessary  parts  to  accomplish  the 
proposed  actions.  Based  on  these 
figures,  the  cost  impact  of  this  AD 
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would  be  $60  per  airplane,  per 
inspection  cycle,  and  $600  per  airplane 
for  the  remaining  actions. 

Should  an  operator  elect  to 
accomplish  the  modification  of  the 
functional  software  of  the  brake  steering 
and  control  unit  (BSCU)  instead  of 
replacing  the  nose  wheel  steering   . 
handwheel  controllers  with  new 
controllers,  the  modification  would  take 
approximately  1  work  hoiu  to 
accomplish.  Based  on  this  figure,  the 
cost  impact  of  tiie  optional  modification 
would  be  $60  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-l  96-AD. 
Applicability:  All  Model  A330  and  A340 
series  airplauies.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapii  (k)  of  this  AD. 
The  reqribst  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  landing  gear  (MLG) 
failure  due  to  fatigue  cracking,  which  could 
result  in  reduced  structural  capability  of  the 
airplane  and  collapse  of  the  MLG, 
accomplish  the  following: 

Inspection  of  the  MLG 

(a)  Prior  to  the  accumulation  of  800  total 
landings  on  the  MLG,  or  within  120  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  detailed  visual  and 
ultrasonic  inspections  of  the  MLG  to  detect 
fatigue  cracks,  as  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  A3  30  series  airplanes: 
Accomplish  the  detailed  visual  and 
ultrasonic  inspections,  in  accordance  with 
Airbus  Service  Bulletin  A330-32A3088, 
Revision  02,  dated  )une  10, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Detailed  visual  and  ultrasonic 
inspections  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A33O-32A3088, 
dated  October  16.  1998:  or  Revision  01,  dated 
November  20, 1998:  are  acceptable  methods 
of  compliance  for  the  inspection 
requirements  of  paragraph  (a)(1)  of  this  AD. 


(2)  For  Model  A340  series  airplanes: 
Accomplish  the  detailed  visual  and 
ultrasonic  inspections  in  accordance  with 
Airbus  Service  Bulletin  A340-32A4124. 
Revision  01,  dated  November  20,  1998. 

Note  4:  Detailed  visual  and  ultrasonic 
inspections  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A340-32A4124, 
dated  October  16, 1998,  are  acceptable 
methods  of  compliance  for  the  inspection 
requirements  of  paragraph  (a)(2)  of  this  AD. 

Repetitive  Inspections 

(b)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)(1)  or 
(a)(2)  of  this  AD:  Repeat  the  detailed  visual 
and  ultrasonic  inspections  thereafter  at 
intervals  not  to  exceed  120  landings. 

Corrective  Actions 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD:  Prior  to  further  fiight,  perform  a 
detailed  magnetic  particle  inspection  of  the 
MLG  to  detect  fatigue  cracks,  in  accordance 
with  Airbus  Service  Bulletin  A330-32A3088. 
Revision  02,  dated  )une  10, 1999,  or  Airbus 
Service  Bulletin  A340-32A4124,  Revision  01. 
dated  November  20,  1998.  as  applicable:  and 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate,  or 
the  Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager. 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

Reporting 

(d)  Within  10  days  after  accomplishing  any 
inspection  required  by  paragraph  (a),  (b)  or 
(c)  of  this  AD,  report  the  irjspection  results 
(both  positive  and  negative)  to  Airbus 
Industrie  at  fax  33(0)  5  61  93  32  73. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-00.')6. 

Replacement  of  Nose  Wheel  Steering 
Handwheel  Controllers  or  Software 
Modification 

(e)  Within  20  days  after  the  effective  date 
of  this  AD,  replace  the  nose  wheel  steering 
handwheel  controllers  with  new  controllers, 
or  modify  the  functional  software  of  the 
brake  steering  and  control  unit  (BSCU),  as 
specified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD.  as  applicable. 

(1)  For  Model  A330  series  airplanes: 
Replace  the  controllers  in  accordance  with 
Airbus  Service  Bulletin  A330-32-3091, 
Revision  01,  dated  December  2.  1998  or 
modify  the  functional  software  of  the  BSCU 
in  accordance  with  Airbus  Service  Bulletin 
A330-32-3092.  Revision  02,  dated  June  10, 
1999. 

Note  5:  Replacement  of  nose  wheel  steering 
handwheel  controllers  with  new  controllers 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
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Replacement  of  Placards  on  Mechanically- 
Operated  Nose  L  mding  Gear  Doors 

(f)  Within  20  d  lys  after  the  effective  dale 
of  this  AD.  replac  b  the  placards  on  the  left- 
and  right-hand  siies  of  the  aft  mechanically- 
operated  nose  lai  ding  gear  doors  with  new 
placards,  as  spec  fied  in  either  paragraph 
(0(1)  or  (0(2)  oft  lis  AD.  as  applicable. 

(1)  For  Model  t  l330  series  airplanes: 
Replace  placards  in  accordance  with  Airbus 
Service  Bulletin  .  ^330-32-3089,  dated 
November  2,  199  1. 

(2)  For  Model  1 1340  series  airplanes: 
Replace  placards  in  accordance  with  Airbus 
Service  Bulletin  ,  ^340-32-4126,  dated 
November  2,  1991.  ■' 
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operator  customized  version;  and  upload  the 
setup  database  software  to  the  DMU)  in 
accordance  with  Airbus  Service  Bulletin 
A330-31-3033,  dated  September  13, 1999 
(for  Model  A33O-300  series  airplanes),  or 
Airbus  Service  Bulletin  A340-31-4047, 
dated  September  13,  1999  (for  Model  A340 
series  airplanes);  as  applicable. 

Incorporation  of  Ground  and  Crew 
Operating  Procedures 

(h)  Within  20  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  the  procedures  to 
incorporate  ground  operating  procedures  to 
limit  the  nose  wheel  steering  angle  for 
pushback  and  towing  and  to  limit  nose  wheel 
steering  for  powered  turns,  in  accordance 
with  Flight  Operations  TELEX  (FOT)  ' 

999.0099/98.  Revision  5.  dated  May  21,  1999. 

Corrective  Actions  for  Exceedance  of  Nose 
Wheel  Steering  Angle 

(i)  For  Model  A330-200  series  airplanes:  If 
after  20  days  from  the  effective  date  of  this 
AD,  a  63-degree  hand  wheel  steering  is 
exceeded,  a  63  degrees  is  recorded  on  the 
ACMS,  or  a  60-degree  steering  is  exceeded 
during  towing  or  pushback,  within  4 
landings  after  each  occurrence,  accomplish 
the  actions  required  by  paragraph  (a)  of  this 
AD. 

(j)  For  Model  A330-300  and  Model  A340 
series  airplanes:  If  after  20  days  from  the 
effective  date  of  this  AD,  a  65-degree  hand 
wheel  steering  is  exceeded,  a  67  degrees  is 
recorded  on  the  ACMS,  or  a  60-degree 
steering  is  exceeded  during  towing  or 
pushback;  within  4  landings  after  each 
occurrence,  accomplish  paragraph  (j)(l)  and 
(j)(2)  of  this  AD,  as  applicable. 

(1)  Accomplish  the  actions  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  Airbus 
Modification  46804  has  been  accomplished: 
Reinstall  a  positive  stop  and  re-rig  the  tiller 
as  specified  in  either  paragraph  (i)(2)(i)  or 
(j)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  Model  A330-300  series  airplanes: 
Reinstall  a  stop  and  re-rig  in  accordance  with 
Airbus  Service  Bulletin  A330-32-3091, 
Revision  01,  dated  December  2. 1998. 

(ii)  For  Model  A340  series  airplanes; 
Reinstall  a  stop  and  re-rig  in  accordance  with 
Airbus  Service  Bulletin  A340-32^128, 
Revision  01.  dated  December  2.  1998. 

Alternative  Methods  of  Compliance 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  9:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
emd  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  10:  The  subject  of  this  AD  is 
addressed  in  French  airworthiness  directives 
1998-475-103(B)Rl;  1998-473-083(B)Rl; 
and  1999-160-096(B);  all  dated  April  21, 
1999. 

Issued  in  Renton.  Washington,  on  January 
5,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-600  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  4910-13-U 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-372-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Raytheon 
(Beech)  Model  400A  and  400T  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUIMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  (Beech)  Model  400A 
and  400T  series  airplanes.  This  proposal 
would  require  replacement  of 
temperature  switch  assemblies  of  the 
wing  ice  protection  system  with  new, 
improved  parts.  This  proposal  is 
prompted  by  reports  of  electrical 
continuity  problems  with  solder  joints 
on  the  temperature  switches  of  the  wing 
ice  protection  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  detachment  or 
breakage  of  wires  in  the  temperature 
switch  assemblies  of  the  wing  ice 
protection  system.  Such  detachment  or 
breakage  of  wires  could  result  in  the 
flightcrew  not  being  advised  of  an  over- 
temperature  situation  on  the  leading 
edge  of  the  wing,  which  could  result  in 
structural  damage  to  the  wing. 
DATES:  Comments  must  be  received  by 
February  28,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
372-AD,  1601  Lind  Avenue,  SW., 


Federal  RegisterVol.  65,  No.  8/Wednesday,  January  12,  2000 / Proposed  Rules 


1837 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Beechjet/Premier 
Technical  Support  Department,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Petty,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4139;  fax 
(316)  946-^407. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siumnarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-372-AD."  The 
postcard  will  be  date  stamped  and 
retiurned  to  the  commenter. 


Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-372-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  a  technician  on  the 
production  line  for  Raytheon  (Beech) 
Model  400A  and  400T  series  airplanes 
found  electrical  continuity  problems 
with  solder  joints  on  temperature 
switches  of  the  wing  ice  protection 
system.  Those  electrical  continuity 
problems  have  been  attributed  to  the  use 
of  solder  that  melts  at  a  temperature  at 
or  below  that  encoimtered  during 
normal  operating  conditions  in  the  area 
of  the  wing  where  the  temperature 
switches  are  installed.  Subsequent  to 
the  discovery  of  the  electrical  continuity 
problem,  the  manufacturer  implemented 
a  production  change  to  correct  the 
problem.  However,  broken  wire  strands 
at  the  connection  of  the  lead  wire  to  the 
temperature  switch  terminals  were 
found  on  temperature  switch  assemblies 
incorporating  the  production  change. 
Either  condition  (i.e.,  detachment  or 
breakage  of  wires  in  the  temperature 
switch  assemblies  of  the  wing  ice 
protection  system),  if  not  corrected, 
could  result  in  the  flightcrew  not  being 
advised  of  an  over-temperature 
condition  on  the  leading  edge  of  the 
wing,  which  could  result  in  structural 
damage  to  the  wing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  30-3008, 
Revision  1,  dated  August  1999,  which 
describes  procedures  for  replacement  of 
temperature  switch  assemblies  of  the 
wing  ice  protection  system  with  new, 
improved  assemblies.  The  new 
assemblies  use  high  temperatm«  wire 
and  incorporate  improved  connection  of 
the  lead  wires  to  the  temperature  switch 
terminals.  Accomplishment  of  the 
action  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 


Cost  Impact 

There  are  approximately  404 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
366  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  30  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu'. 
Required  parts  would  be  provided  by 
the  manufacttu^r  at  no  cost  to  the 
operators.  Based  on  these  figm^s,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $658,800,  or 
$1,800  per  airplane. 

The  cost  impact  figxire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiure  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIF9W0RTHINESS 
DIRECTIVES 


1 .  The  authotity  i 
continues  to  re  id 

Authority:  49  J.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 


2.  Section  3S 
adding  the 
directive: 

Raytheon  Aircra  R 
Beech):  Doclel 


.13  is  amended  by 
foil  )wing  new  airworthiness 


;  airplc  n< 


tie  1 
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in  accordance  with 
Bulletin  30-3008,  Revision 
999. 
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Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO), 
FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Wichita  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
5,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  00-599  Filed  1-11-00;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-28-AD] 

Airworthiness  Directives;  Agusta 
Model  A109C  and  A109K2  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD)  applicable  to  Agusta 
Model  A109C  and  A109K2  helicopters. 
That  AD  currently  requires  removing 
the  main  rotor  pitch  control  link 
assemblies,  measuring  the  radial  play  of 
each  upper  and  lower  spherical  rod-end 
bearing  (bearing),  and  replacing  any 
unairworthy  bearing.  This  action  would 
require  replacing  the  pitch  control  link 
assembly  with  an  assembly  that  has 
increased  durability  and  wear 
resistance.  This  proposal  is  prompted  by 
reports  of  increased  helicopter  vibration 
caused  by  wear  of  bearings  on  certain 
pitch  control  link  assemblies.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  eliminate  the  need  for 
recurring  bearing  inspections  and  to 
prevent  failure  of  a  bearing,  increased 


helicopter  vibration,  and  subsequent 
reduced  controllability  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  March  13,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-28- 
AD,  2601  Meachara  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Agusta,  21017  Cascina  Costa  di 
Samarate  (VA),  Via  Giovanni  Agusta 
520,  telephone  (0331)  229111,  fax  (0331) 
229605-222595.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961, 

SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  rule.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-28-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  99-SW-28-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

On  January  8,  1999,  the  FAA  issued 
AD  99-02-09,  Amendment  39-11000 
(64  FR  2559,  January  15,  1999),  to 
require  removing  the  main  rotor  pitch 
control  link  assemblies,  measuring  the 
radial  play  of  the  bearings,  and 
replacing  any  unairworthy  bearings. 
That  action  was  prompted  by  four 
reports  of  increased  helicopter  vibration 
due  to  wear  in  the  bearings  of  the  pitch 
control  link  assembly.  The  requirements 
of  that  AD  are  intended  to  prevent 
increased  helicopter  vibration  due  to 
unairworthy  bearings  resulting  in 
subsequent  reduced  controllability  of 
the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  additional  reports  of 
unairworthy  bearings  and  notification  of 
the  introduction  of  an  upgraded  pitch 
control  link  assembly.  The  Registro 
Aeronautico  Italiano  (RAI)  issued  AD's 
95-332,  dated  December  15,  1995,  and 
95-334,  dated  December  18,  1995. 
Agusta  S.p.A.  issued  BoUettino  Tecnico 
Nos.  109K-10  and  109-103,  both  dated 
November  22,  1995  (BT).  The  BT's 
specify  replacing  each  pitch  control  link 
rod  end  assembly,  part  numher  (P/N) 
109-0110-71-103  and  -105,  on  Agusta 
Model  A109K2  helicopters  through 
serial  number  (S/N)  10023  (S/N  10014 
excluded),  and  on  Model  A109C 
through  S/N  7677,  (S/N's  7633.  7654, 
and  7567  excluded)  by  reworking  and 
reidentifying  as  pitch  control  link 
assembly,  P/N  109-0110-71-107. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  A109C 
and  A109K2  helicopters  of  the  same 
type  designs,  the  proposed  AD  would 
supersede  AD  99-SW-28-AD  to  require 
replacing  the  main  rotor  pitch  link 
assemblies  with  assemblies  that  have 
increased  durability  and  wear 
resistance. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  7  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $2,200  per 
helicopter.  Based  on  these  figures,  the 


total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $7,860. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
'(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11000  (64  FR 
2559,  January  15,  1999,  and  by  adding 

a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Agusta  S.p.A.:  Docket  99-SW-28-AD. 

Supersedes  AD  99-02-09.  Amendment 
39-11000,  Docket  97-SW-55-AD 

Applicability:  Model  A109C  and  A109K2 
helicopters,  with  main  rotor  pitch  control 
link  assemblies,  part  number  (P/N)  109- 
0110-71-103  or -105.  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph. (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  failure  of  a  main  rotor  pitch 
control  link  rod-end  spherical  bearing, 
increased  vibration  level,  and  subsequent 
reduced  controllability  of  the  helicopter, 
accomplish  the  following: 

(a)  Rework  each  main  rotor  pitch  control 
link  assembly.  P/N  109-0110-71-103  or 
-105.  and  reidentify  as  pitch  control  link 
assembly,  P/N  109-0110-71-107.  in 
accordance  with  the  Compliance  Instructions 
of  Agusta  BoUettino  Tecnico  109K-10  or 
109-103,  both  dated  November  22.  1995,  as 
applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Registro  Aeronautico  Italiano  (Italy)  AD's 
95-332,  dated  December  15,  1995.  and  95- 
334,  dated  December  18,  1995. 

Issued  in  Fort  Worth,  Texas,  on  Januarj'  5, 
2000. 

Henry  A.  Armstrong, 
Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  00-598  Filed  1-11-00:  8:45  am) 
BILUNG  CODE  4910-1 3-P 
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[Docket  No.  99-lf  E-50-AD] 

RIN  2120-AA64 

Airworthiness  birectives;  Rolls-Royce 
Ltd.  Dart  511,  S11-7E,  514-7,  528,  528- 
7E,  529-7E, 53^-7,  532-7L,  532-7N, 
532-7P,  532-7B,  535-7R,  551-7R,  and 
552-7R  Turboprop  Engines 
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at  the  FAA,  New  England  Region,  Office 
of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  1 2  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299;  telephone  781-238-7747,  fax 
781-238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  acting 
on  the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  coniments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-50-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom  (UK),  recently 
notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  R-R  Dart  511, 
511-7E.  514-7.  528.  528-7E,  529-7E, 
532-7,  532-7L.  532-7N,  532-7P,  532- 
7R.  535-7R,  551-7R,  and  552-7R 


turboprop  engines.  The  CAA  advises 
that  there  has  been  an  incident  where 
the  RGB  annulus  gear  failed,  which 
resulted  in  the  malfunctioning  of  an 
engine  in  service.  Manual  feathering  of 
the  propeller  was  initiated,  but  the 
propeller  failed  to  feather.  The  propeller 
disconnected  from  the  gearbox  and 
oversped  to  the  point  where  it 
separated.  This  caused  extensive 
damage  to  the  adjacent  engine  and  to 
the  airplane  fuselage. 

Service  Information 

R-R  has  issued  service  bulletin  (SB) 
Da72-348,  Revision  13,  dated  December 
22,  1998,  that  specifies  modification 
instructions  for: 

•  Installation  of  a  probe  to  trigger  a 
low-torque  switch,  which  will 
automatically  feather  the  propeller  in 
the  event  of  a  failure  of  the  annulus 
gear. 

•  Installation  of  a  steel  retaining  ring 
between  the  nose  casing  and  the  front 
bearing  panel  to  maintain  engagement 
between  the  annulus  gear  teeth  and 
layshafts  following  a  gear  failure. 

•  Replacement  of  a  transfer  bobbin 
with  a  new  design  that  allows  a  more 
rapid  torquemeter  oil  pressure  drop  in 
order  to  initiate  the  auto  feather 
function. 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  AD 
1935  in  order  to  assure  the 
airworthiness  of  these  R-R  Dart  511, 
511-7E,  514-7,  528,  528-7E,  529-7E, 
532-7,  532-7L,  532-7N,  532-7P,  532- 
7R.  535-7R,  and  551-7R,  552-7R 
turboprop  engines  in  the  U.K. 

Difference  Between  Service  Bulletin 
Information  and  This  AD 

R-R  SB  Da72-348,  Revision  13,  dated 
December  22,  1998,  requires  that  the 
probe  and  retaining  ring  be  installed 
before  December  31,  2000.  The  FAA  has 
determined  that  the  probe  and  ring 
should  be  installed  at  the  next  engine 
shop  visit  or  by  December  31,  2000, 
whichever  occurs  first. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
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certificated  for  operation  in  the  United 
States. 

Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  R-R  Dart  511.  511-7E, 
514-7,  528,  528-7E,  529-7E,  532-7, 
532-7L,  532-7N,  532-7P,  532-7R,  535- 
7R,  551-7R,  and  552-7R  turboprop 
engines  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require: 

•  kistallation  of  a  feathering  probe. 

•  Installation  of  a  steel  retaining  ring 
in  the  reduction  gear  housing. 

•  Replacement  of  a  torquemeter  oil 
pressure  transfer  bobbin. 

The  actions  would  be  required  to  be 
accomplished  at  the  next  shop  visit  after 
the  effective  date  of  the  proposed  AD,  or 
by  December  31,  2000,  whichever 
occurs  first,  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

There  are  approximately  1500  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  proposed  actions  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  S300  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  542,000. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls  Royce  Ltd.:  Docket  No.  99-NE-50-AD. 
Applicabilitv:  Rolls-Royce  Ltd.  (R-R)  Dart 
511.  511-7E,  514-7.  528.'528-7E,  529-7E. 
532-7,  532-7L,  532-7N.  532-7P,  532-7R. 
535-7R,  551-7R,  and  552-7R  turboprop 
engines,  installed  on  but  not  limited  to 
Fokker  Aircraft  B.V.  F27.  series  and  Maryland 
Air  Industries  (formerly  Fairchild)  F-27  and 
FH-227  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  propeller  from  overspeeding 
resulting  in  propeller  release  after  a  failure  of 
the  annulus  gear,  which  could  result  in 
damage  to  an  adjacent  engine  or  to  the 
airplane,  accomplish  the  following: 

Installation  of  a  Sensor  Probe  and  Retaining 
Ring 

(a)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  or  by  December  31,  2000, 
whichever  occurs  first,  do  all  of  the 
following: 

(1)  Install  a  feathering  probe  in  the  front 
bearing  panel  of  the  reduction  gearbox  in 
accordance  with  paragraph  2. A.  of  servic;e 
bulletin  (SB)  Da72-348.  revision  13,  dated 
April  13,  1999. 


(2)  Install  a  steel  retaining  ring  between  the 
nose  casing  and  the  front  bearing  panel  in 
accordance  with  paragraph  2.C.  of  SB  Da72- 
348,  revision  13.  dated  April  13.  1999. 

(3)  Replace  the  existing  transfer  bobbin 
with  an  aluminum  bobbin  in  accordance 
with  paragraph  2.C.  of  SB  Da72-348,  revision 
13,  dated  April  13,  1999. 

Definition  of  a  Shop  Visit 

(b)  For  the  purposes  of  this  AD.  a  shop  visit 
is  defined  as  any  maintenance  action  that 
results  in  the  removal  or  disassembly  of  the 
reduction  gearbox. 

Alternative  Method  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to         / 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
January  5,  2000. 

Thomas  A.  Boudreau, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Sen-ice 
[FR  Doc.  00-722  Filed  1-11-00;  8:45  am) 

BILUNG  CODE  4gia-13-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[MO  091 -1091  a;  FRL-6519-8] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Part  70 
Operating  Permits  Program;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri.  This  revision  updates  the 
state's  definitions  rule.  10  CSR  10- 
6.020.  Definitions  and  Common 
Reference  Tables.  EPA  is  also  approving 
the  definitions  rule  under  the  part  70 
program.  Approval  of  this  revision  will 
make  it  Federally  enforceable. 

In  the  final  rufes  section  of  the 
Federal  Register.  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
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without  prior  p  roposal  because  the 
Agency  views  t  lis  as  a  noncontroversial 
revision  amendjment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  th«  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  cont«  mplated  in  relation  to 
this  rule.  If  EP/  receives  relevant 
adverse  commqnts,  the  direct  final  nde 
will  be  withdra]wn  and  all  public 
comments  rece:  ved  will  be  addressed  in 
a  subsequent  fi  lal  rule  based  on  this 
proposed  rule.  IP  A  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  or  this  action  should  do  so 
at  this  time. 

DATES:  Commei  its  on  this  action  must  be 
received  in  wri  ing  by  February  11, 
2000. 

ADDRESSES:  Coi  oments  may  be  mailed  to 
Wayne  Kaiser, '.  Environmental 
Protection  Agency,  Air  Planning  and 
Development  B  ranch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INfORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
riile  which  is  Ic  cated  in  the  rules 
section  of  the  F  ederal  Register. 

Dated:  Decemb  sr  7,  1999. 
William  Rice, 

Acting  Regional .'  dministrator.  Region  V77. 
(FR  Doc.  00-356  nled  1-11-00;  8:45  am] 

BILUNG  CODE 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts 

[FRL-6521-3] 

Adequacy  of 
Under  RCRA 


7  and  258 


ite  Permit  Programs 
trtitleD 


agency:  Enviri 
Agency  (EPA) 
ACTION:  Proposed  rule 


ental  Protection 


SUMMARY:  EPA  is  proposing  this  action 
to  streamline  tne  approval  process  for 
specific  state  permit  programs  for  solid 
waste  disposal  facilities  other  than 
municipal  solid  waste  landfills 
(MSWLF)  that  ijeceive  conditionally 
exempt  small  quantity  generator 
(CESQG)  hazardous  waste.  States  whose 
Subtitle  D  MSVVLF  permit  programs  or 
Subtitle  C  hazardous  waste  management 
programs  have  peen  reviewed  and 
approved  or  authorized  by  the  Agency 
are  eligible  for  his  streamlined  approval 
state  programs  require 
[liSQG  hazardous  waste 


process  if  their 
the  disposal  of 


in  suitable  facilities.  EPA  is  issuing  an 
adequacy  determination  to  the  state 
programs  for  Kansas,  Missouri,  and 
Nebraska. 

Elsewhere  in  the  final  rule  section  of 
today's  Federal  Register,  EPA  is  issuing 
a  direct  final  rule  that  sets  forth  the 
Agency's  determination  of  program 
adequacy.  EPA  views  this  as  a 
noncontroversial  action  that  declares 
that  specific  state  programs  for  disposal 
of  CESQG  waste  meet  all  of  the  statutory 
and  regulatory  needs  set  up  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Thus,  we  expect  no  adverse 
comments.  A  detailed  rationale  for  this 
decision  is  in  the  preamble  to  the  final 
rule  of  program  adequacy.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
Agency  action  is  needed.  If  EPA 
receives  relevant  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  discuss  the  comments  in  a  later 
final  rule.  This  is  your  only  chance  to 
oomment.  If  EPA  receives  relevant 
adverse  comment  concerning  the 
adequacy  of  only  certain  state  programs, 
the  Agency's  withdrawed  of  the  direct 
final  rule  will  only  apply  to  those  state 
programs.  Comments  on  the  inclusion 
or  exclusion  of  one  state  permit  program 
will  not  affect  the  timing  of  the  decision 
on  the  other  state  permit  programs. 
DATES:  Comments  must  be  submitted  on 
or  before  February  11,  2000. 
ADDRESSES:  Send  or  hand  deliver  an 
original  and  one  copy  of  your  comments 
referencing  docket  number  R7/ARTD/ 
SWPP-00-01  to:  Region  VII  Information 
Resource  Center,  U.S.  Environmental 
Protection  Agency,  901  N.  5th  Street, 
Kansas  City,  Kansas  66101.  Comments 
may  also  be  submitted  electronically 
through  the  Internet  to:  r7- 
library@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  listed 
above.  All  electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrj^tion. 

You  can  view  and  copy  documents 
pertaining  to  this  regulatory  docket  in 
the  Region  VII  Information  Resource 
Center  (Library),  located  on  the  Plaza 
Level  at  the  address  noted  above.  The 
Library  is  open  to  the  public  from  9  a.m. 
to  3  p.m.,  Monday  through  Friday, 
excluding  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  (913)  551-7241 
or  TTY  (913)  321-9516.  For  information 
on  accessing  paper  and  electronic 
copies  of  documents  or  supporting 
materials  relating  to  the  proposed  rule, 
or  for  information  on  specific  aspects  of 
this  rule,  contact  Wes  Hartley,  U.S.  EPA 


Region  VII,  ARTD/SWPP,  901  N.  5th 
Street,  Kansas  City,  Kansas  66101. 
phone  (913)  551-7632,  or  by  e-mail  at 
hartley.  wes@epa  .gov. 
SUPPLEMENTARY  INFORMATION:  The 
official  record  for  this  action  will  be 
kept  in  paper  form.  Therefore,  EPA  will 
transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  wrriting.  The  official  record  is 
the  paper  record  kept  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  document  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

Background 

As  set  out  in  detail  in  the  related 
direct  final  rule,  EPA  has  decided  that 
specific  state  permit  programs  for 
facilities  receiving  CESQG  waste  meet 
the  needs  for  program  approval  under 
RCRA  section  4005(c)(1)(C).  Today's 
document  applies  to  the  state  programs 
for  Kansas,  Missouri,  and  Nebraska. 
I'rogrcuns  developed  by  these  states  for 
permitting  either  hazardous  waste 
facilities  or  MSWLF  have  been  reviewed 
and  approved  or  authorized  by  the 
Agency.  The  regulatory  programs  are 
more  comprehensive  and/or  more 
stringent  than  the  federal  revised 
criteria  for  facilities  receiving  CESQG 
hazardous  waste.  The  Agency  has  foimd 
that  the  above  states  have  already 
submitted  the  dociunentation  that 
would  have  been  needed  for  the 
determination  of  permit  program 
adequacy  under  RCRA  section 
4005(c)(1)(C).  Fiulher,  the  Agency  has 
found  that  the  technical  review 
conducted  for  either  approval  or 
authorization  can  substitute  for  the 
technical  review  of  the  standards  for  the 
federal  revised  criteria. 

Additional  Information 

For  more  information,  see  the 
corresponding  direct  final  rule 
published  elsewhere  in  the  rule  section 
of  this  Federal  Register.  If  you  wish  to 
comment,  you  should  review  the  more 
detailed  discussion  in  that  section  of 
today's  Federal  Register. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002  and  4005  of  the 
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Solid  Waste  Disposal  Act  as  amended,  42 
U.S.C.  6912  and  6945. 

Dated:  December  29,  1999. 
Dennis  Grams, 

Regional  Administrator,  Region  VII. 
[FR  Doc.  00-615  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6560-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2841;  MM  Docket  No.  98-158;  RM- 
9342] 

Radio  Broadcasting  Services;  Grants 
and  Peralta,  NM 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  Rule;  withdrawal. 

SUMMARY:  The  Commission  denies  the 
request  of  Educational  Media 
Foundation  to  substitute  Channel  288C1 
for  Channel  288C  at  Grants,  NM,  reallot 
Channel  288C1  to  Peralta,  NM,  as  its 
first  local  aural  service,  and  modify 
Station  KQLV's  construction  permit  to 
specify  Peralta  as  its  community  of 
hcense.  See  63  FR  49683.  The 
Commission  found  that  Peralta  does  not 
have  sufhcient  indicia  to  qualify  as  a 
community  for  allotment  piuposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bineau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-158, 
adopted  December  8,  1999,  and  released 
December  17,  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-656  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2688;  MM  Docket  No.  99-157;  RM- 
9614] 

Radio  Broadcasting  Services; 
Warrenton,  OR 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposal  rule;  withdrawal. 

SUMMARY:  The  Commission  denies  the 
request  of  Mountain  West  Broadcasters 
to  allot  Channel  259A  to  Warrenton,  OR, 
as  its  first  local  aural  service,  as  the 
proposed  reference  coordinates  for  the 
allotment  are  in  the  Coliunbia  River.  See 
64  FR  28133,  May  25,  1999.  There  is  no 
transmitter  site  on  land  which  would 
allow  compliance  with  the 
Commission's  minimum  distance 
separation  and  city-grade  coverage 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-157, 
adopted  November  24,  1999,  and 
released  December  3, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dxu-ing 
normal  business  hoiu's  in  the  FCC 
Reference  Center  (Room  239),  445  12th 
Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-655  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2653;  MM  Docket  No.  97-203,  RM- 
9132] 

FM  Broadcasting  Services;  Wallace,  ID, 
and  Lolo,  MT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  nde;  withdrawal. 

summary:  In  MM  Docket  No.  97-203, 
the  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  denied  the  petition 
for  rulemaking  filed  by  Hawkeye 
Properties,  Inc.,  seeking  the  amendment 
of  the  FM  Table  of  Allotments  by 
changing  the  commimity  of  license  of 
Station  KQWK{FM),  Channel  248C2, 
from  Wallace,  Idaho  to  Lolo,  Montana, 
and  modifying  its  license  to  specify  Lolo 
as  its  new  communify  of  license  and  to 
operate  on  downgraded  Channel  248C3. 
Hawkeye's  proposal  was  set  forth  in 
Notice  of  Proposed  Rulemaking,  62  FR 
50,549,  published  September  26,  1997, 
requesting  public  comment.  With  this 
action,  the  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  ]. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Report  and  Order,  MM 
Docket  97-203,  adopted  November  24, 
1999,  and  released  November  30,  1999. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission's  Reference  Center, 
445  12th  Street,  SW,  Washington.  DC 
20554.  The  complete  text  of  this 
decision  may  be  also  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
1231  20th  Street,  NW,  Washington,  DC 
20036,  (202)  857-3805. 

List  of  Subjects  in  47t:FR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  00-654  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


1844 


Federal  Register  Vol.  65,  No.  8 /Wednesday,  January  12,  2000 /Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 


49  CFR  Chaptf 

[FRA  Docket  No 
No.  5] 

RIN2130-AB33 


r  II  and  Part  209 
FRA-1 999-5685,  Notice 


Proposed  Join^  Statement  of  Agency 
Policy  Concerning  Shared  Use  of  the 
General  Railroad  System  by 
Conventional  Railroads  and  Light  Rail 
Transit  SysteniB;  Proposed  Statement 
of  Agency  Policy  Concerning 
Jurisdiction  Over  the  Safety  of 
Railroad  Operailions 


agency:  Federa 
Administration 
Administration 
ACTION:  Extension 


Railroad 

(FRA).  Federal  Transit 
(FTA),  DOT. 

of  comment  period. 


SUMMARY:  By  m  itice  of  a  proposed 
policy  statemert  (Notice  No.  1) 
published  on  N  ay  25,  1999  (64  FR 
28238),  FRA  and  FTA  proposed  how 
they  intend  to  coordinate  use  of  their 
respective  safet ,'  authority  to  address 
safety  issues  re  ated  to  light  rail  transit 
operations  that  take  place,  or  are 
planned  to  take  place,  on  the  general 
railroad  system  of  transportation.  The 
proposal  also  si  immarized  how  the 
process  of  obtai  ling  waivers  of  FRA's 
safety  regulatio  is  may  work, 
particularly  whjre  the  light  rail  and 
conventional  ra  il  operations  occur  at 
different  times  )f  day.  In  that  notice,  the 
deadline  for  th(  submission  of  written 
comments  was   ulv  30,  1999.  By  notice 
published  on  Ji  ly  28,  1999  (64  FR 
40931),  the  dea  lline  for  the  submission 
of  written  comi  lents  was  extended  until 
October  29.  19?  9.  and  by  notice 
pubhshed  on  0:tober  28,  1999  (64  FR 
58124),  the  dea  lline  was  extended  once 
again  until  Janiary  14.  2000. 

By  notice  of  i  proposed  rule  and 
policy  statemer  t  published  on 
November  1,  1?  99  (64  FR  59046).  FRA 
described  the  e  :tent  of  its  statutory 
jurisdiction  ove  r  railroad  passenger 
operations  and  explained  how  it  would 
exercise  that  jui  isdiction.  The  proposal 
also  explained  'RA's  waiver  process 
and  discussed  I  ictors  that  should  be 
addressed  in  ar  y  petition  submitted  by 
light  rail  operat  ars  and  other  railroads 
seeking  approv  il  of  shared  use  of  the 

system.  In  that  notice, 
FRA  establishe  I  a  deadline  for  the 
submission  of  \  written  comments  of 
January  14,  20CD,  thereby  permitting  the 
comment  perio  1  for  FRA's  proposed 


statement  to  coincide  with  the  extended 
comment  period  for  the  proposed  joint 
FRA/FTA  statement. 

In  response  to  a  request  from  the 
association  representing  the  transit 
industry  for  an  extension  of  the 
comment  period  for  FRA's  statement, 
and  to  ensure  that  all  interested  parties 
have  a  sufficient  amount  of  time  to  fully 
develop  their  comments,  this  document 
aruiounces  an  extension  of  the  deadline 
for  the  submission  of  written  comments 
on  both  statements. 
DATES:  Written  comments  must  be 
received  by  February  14,  2000. 
Conunents  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  expense  or 
delay. 

ADDRESSES:  Procedures  for  written 
comments:  Submit  one  copy  to  the 
Department  of  Transportation  Central 
Docket  Management  Facility  located  in 
room  PL-401  at  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  All  docket 
material  on  the  proposed  statement  will 
be  available  for  inspection  at  this 
address  and  on  the  Internet  at  http: 
dms.dot.gov.  (Docket  hours  at  the  Nassif 
Building  are  Monday-Friday,  10  a.m.  to 
5  p.m.,  excluding  Federal  holidays.) 
Persons  desiring  notification  that  their 
comments  have  been  received  should 
submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
postcard  will  be  returned  to  the 
addressee  with  a  notation  of  the  date  on 
which  the  comments  were  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  B.  McBride,  Deputy  Chief 
Counsel,  FTA,  TCC-2,  Room  9316,  400 
Seventh  Street,  SW,  Washington,  DC 
20590  (telephone:  (202)  366-4063);  and 
Daniel  C.  Smith,  Assistant  Chief 
Counsel  for  Safety,  FRA,  RCC-10,  1120 
Vermont  Avenue,  NW,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  (202) 
493-6029). 

SUPPLEMENTARY  INFORMATION:  In  the 
proposed  joint  policy  statement  issued 
on  May  25,  1999  by  FRA  and  FTA,  the 
agencies  explained  that  the  proposal  is 
intended  to  delineate  the  nature  of  the 
most  important  safety  issues  related  to 
shared  use  of  the  general  railroad 
system  by  convention  and  rail  transit 
equipment  and  summarize  the 
application  of  FRA  safety  rules  to  such 
shared-use  operations.  The  proposal 
will  help  transit  authorities,  railroads, 
and  other  interested  parties  understand 
how  the  respective  safety  programs  of 
the  two  agencies  will  be  coordinated. 
On  November  1,  1999,  FRA  issued  a 


proposed  rule  and  its  own  proposed 
statement  of  agency  policy  concerning 
its  safety  jurisdiction  over  railroad 
operations,  which  discussed  the  extent 
and  exercise  of  FRA's  jurisdiction, 
provided  guidance  on  which  of  FRA's 
safety  rules  are  likely  to  apply  in 
particular  operational  situations,  and 
summarized  how  the  process  of 
obtaining  waivers  of  FRA's  safety 
regulations  may  work.  The  expectation 
of  the  two  agencies  was  that 
commenters  would  then  have  the  ability 
to  study  and  analyze  both  statements 
before  January  14,  2000,  the  deadline  for 
submission  of  written  comments. 

In  a  letter  dated  December  10,  1999, 
the  American  Public  Transit  Association 
(APTA)  (writing  on  behalf  of  its  1,270 
member  organizations)  requested  that 
FRA  grant  a  30-day  extension  to  the 
comment  period  for  FRA's  proposed 
statement.  In  making  its  request,  APTA 
indicated  that  on  January  11,  2000  it 
will  be  convening  a  "large,  diverse 
gathering  of  the  transit  industry  to 
discuss  the  proposed  policy  statement," 
and  noted  that  a  comment  period 
extension  will  provide  it  with  the 
necessary  time  in^which  to  complete  the 
comment  process. 

FRA  does  not  wish  to  inhibit  the 
ability  of  any  person  to  fully  develop  its 
comments  and  seeks  to  provide 
sufficient  time  for  all  interested  persons 
to  gather  information.  Consequently, 
FRA  believes  it  is  in  the  best  interest  of 
all  persons  involved  to  extend  the 
period  for  the  submission  of  written 
comments  on  its  proposed  rule  and 
policy  statement  until  February  14, 
2000.  Although  APTA  did  not  request 
an  extension  of  the  comment  deadline 
for  the  proposed  joint  FRA/FTA 
statement,  the  agencies  are  extending 
the  comment  deadline  for  both 
proposed  statements  until  February  14, 
2000  to  allow  commenters  to  focus  on 
Notices  No.  1  and  4  without  the  need  to 
file  duplicative  comments.  FRA  and 
FTA  do  not  anticipate  any  further, 
extension  of  the  comment  period  in  this 
proceeding.  The  two  agencies  will 
consider  comments  submitted  after 
February'  14,  2000,  only  to  the  extent 
possible  without  causing  additional 
expense  or  delay. 

Issued  in  Washington,  DC,  on  January  6, 
2000. 
Jolene  M .  Molitoris, 

Federal  Railroad  Administrator. 

[FR  Doc.  00-678  Filed  1-11-00;  8:45  ami    , 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AF76 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  and  Notice  of  Public  Hearing  on 
Proposed  CrHical  Habitat 
Determination  for  the  Spil(ed8ce  and 
Loach  MhMKMv 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  extension  of 
comment  period  and  notice  of  public 
hearing. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  a 
public  hearing  will  be  held  and  the 
comment  period  extended  on  the 
proposed  determination  of  critical 
habitat  for  two  threatened  fishes,  the 
spikedace  (Meda  fulgida)  and  the  loach 
mirmow  (Tiaroga  =  (Rhinichthys) 
cobitis).  The  hearing  and  the  extension 
of  the  comment  period  will  allow  all 
interested  parties  to  submit  oral  or 
written  comments  on  the  critical  habitat 
proposal  and  the  draft  Economic 
Analysis  and  draft  Environmental 
Assessment  for  the  proposal. 

DATES:  The  public  hearing  will  be  held 
from  7:00  p.m.  to  9:30  p.m.  on  January 
31,  2000,  in  Sierra  Vista,  Arizona.  The 
comment  period  for  this  proposal  will 
be  extended  from  January  14,  2000,  to 
February  14,  2000.  Comments  on  the 
proposal,  draft  Economic  Analysis,  and 
draft  Environmental  Assessment  must 
be  received  by  the  closing  date.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  the  proposal. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Buena  Performing  Arts  Center 
(Buena  High  School),  5225  Buena 
School  Boulevard,  Sierra  Vista,  Arizona. 
Written  comments  should  be  sent  to  the 
State  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2321  W.  Royal  Palm  Road, 
Suite  103,  Phoenix,  Arizona  85021. 
Copies  of  the  proposal,  draft  Economic 
Analysis,  and  draft  Environmental 
Assessment  are  available  from  the  State 
Supervisor  or  on  the  Internet  at  http:// 
ifw2es.fws.gov/Arizona.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  Service  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  A.  Humphrey,  at  the  above 
address,  602/640-2720. 
SUPPLEMENTARY  INFORMATION: 

Background 

We,  the  Fish  and  Wildlife  Service, 
proposed  designation  of  critical  habitat 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  for  the 
spikedace  and  the  loach  minnow  in  the 
Federal  Register  (64  FR  69324)  on 
December  10,  1999.  This  proposal  was 
made  in  response  to  a  court  order 
Southwest  Center  for  Biological 
Diversity  V.  Clark.  CIV  98-0769  M/JHG, 
directing  us  to  complete  designation  of 
critical  habitat  for  the  spikedace  and 
loach  minnow  by  February  17,  2000. 
The  court  has  provided  an  extension  of 
the  deadline  to  April  21,  2000. 

The  spikedace,  a  small  fish,  was  listed 
as  a  threatened  species  imder  the  Act  on 
July  1,  1986  (51  FR  23769);  however, 
final  designation  of  the  proposed  critical 
habitat  was  postponed  until  March  8, 
1994  (59  FR  10906).  Similarly,  the  loach 
miimow,  another  small  fish,  was  listed 
as  a  threatened  species  under  the  Act  on 
October  28,  1986  (51  FR  39468)  and 
final  designation  of  the  proposed  critical 
habitat  was  postponed  until  March  8, 
1994  (59  FR  10898).  Critical  habitat  for 
spikedace  and  loach  minnow  was  set 
aside  by  order  of  the  Federal  courts  in 
Catron  County  Board  of  Commissioners, 
New  Mexico  v.  U.S.  Fish  and  Wildlife 
Service,  CIV  No.  93-730  HB  (D.N.M.,       ' 
Order  of  October  13,  1994).  The  court 
<bited  oiu'  failure  to  analyze  the  effects  of 
critical  habitat  designation  under  the 
National  Environmental  Policy  Act 
(NEPA)  as  its  basis  for  setting  aside 
critical  habitat  for  the  two  species.  As  a 
result,  we  removed  critical  habitat  for 
spikedace  and  loach  minnow  on  March 
25,  1998  (63  FR  14378). 

We  have  proposed  approximately 
1,443  kilometers  (km)  (894  miles  (mi)) 
of  rivers  and  creeks  for  the  two  species. 
The  entire  designation  is  proposed  as 
critical  habitat  for  the  loach  minnow 
and  approximately  1325  km  (822  mi)  of 
those  miles  are  proposed  as  critical 
habitat  for  the  spikedace  in  portions  of 
the  Gila,  San  Francisco,  Blue,  Black, 
Verde,  and  San  Pedro  rivers  and  some 
of  their  tributaries  in  Apache,  Cochise, 
Gila,  Graham,  Greenlee,  Pima,  Pinal, 
and  Yavapai  counties  in  Arizona,  and 
Catron,  Grant,  and  Hidalgo  counties  in 
New  Mexico. 

If  this  proposed  rule  is  finalized. 
Federal  actions  that  may  affect  the  areas 
designated  as  critical  habitat  will  be 
subject  to  consultation  with  the  Fish 


and  Wildlife  Service,  pursuant  to 
section  7(a)(2)  of  the  Act. 

Pursuant  to  50  CFR  424.16(c)(2),  the 
Service  may  extend  or  reopen  a 
comment  period  upon  finding  that  there 
is  good  cause  to  do  so.  Full  participation 
of  the  affected  public  in  the  species 
listing  process,  allowing  the  Service  to 
consider  the  best  scientific  and 
commercial  data  available  in  making  a 
final  determination  on  the  proposed 
action,  is  deemed  as  sufficient  cause. 

Section  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C.  1531  et  seq.), 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
publication  of  a  proposed  rule. 
However,  due  to  the  expeditious 
treatment  of  these  proposed  critical 
habitat  determinations  under  Federal 
District  Court  order  as  described  in  the 
proposed  rules,  the  Service  arranged  for 
and  conducted  three  public  hearings  in 
proximity  to  the  areas  proposed  for 
critical  habitat  designation.  Granting  of 
an  extension  by  the  District  Court 
allows  us  to  conduct  an  additional 
public  hearing  on  the  date  and  at  the 
address  described  above. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  the  Service 
at  the  start  of  the  hearing.  In  the  event 
there  is  a  large  attendance,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearings  or 
mailed  to  the  Service.  Legal  notices 
announcing  the  date,  time,  and  location 
of  the  hearings  will  be  published  in 
newspapers  concurrently  with  the 
Fedpral  Register  notice. 

Tae  current  comment  period  on  this 
proposal  closes  on  January  14,  2000.  In 
order  to  accommodate  this  public 
hearing,  the  Service  extends  the  public 
comment  period.  Written  comments 
may  now  be  submitted  until  February 
13,  2000,  to  the  Service  office  in  the 
ADDRESSES  section. 

Author:  The  primary  author  of  this 
notice  is  Jeffrey  A.  Humphrey  (see 
ADDRESSES). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544). 

Dated:  Januarv'  5,  2000.      - 
Ren  Lohoefener, 

Acting  Regional  Director.  Region  2.  Fish  and 
Wildlife  Service. 
[KR  Doc.  00-685  Filed  1-11-00;  8:45  am] 
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This  section  of  th<  FEDERAL  REGISTER 
contains  documer  Is  other  than  rules  or 
proposed  rules  th<  it  are  applicable  to  the 
public.  Notices  of  'leahngs  and  investigations, 
committee  meetlncs,  agency  decisions  and 
rulings,  delegatioft  of  authority,  filing  of 
petitions  and  applf:ations  and  agency 
statements  of  organization  and  functions  are 
examples  of  docui  nents  appearing  in  this 
section 


DEPARTMENT 


DF  AGRICULTURE 


Agricultural  M^iteting  Service 

[TM-00-200] 

Notice  of  Program  Continuation 

tural  Marketing  Service, 


AGENCY:  Agricu 
USDA. 


ACTION:  Notice 
fiscal  year  (FY) 
the  Federal 
Improvement 


nviting  Applications  for 
2000  Grant  Funds  Under 
Marketing 
Program. 


StatB 


SUMMARY:  Notic^ 
the  Federal 
Improvement 
allocated  $1,20( 
budget  for  FY 
available  for 
interested  in  ob 


-Stat  B 


this 


program  are  i 
While  only  Stat^ 
Agriculture  or 
Agencies  are  el 
State  Agencies 
involve  industr ' 
development  o 
conduct  of 


pro]<  cts 


DATES: 

through  May  1 , 
ADDRESSES 
FSMIP  Staff, 
Marketing.  Agri 
Service  (AMS). 
Agriculture, 
P.O.  Box  96456 
6456. 


FOR  FURTHER 

Larry  V.  Summt 


SUPPLEMENTARY 

authorized  und 
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participating  in  this  program  should 
contact  their  State  Department  of 
Agriculture's  Marketing  Division  to 
discuss  their  proposal. 

Mutually  acceptable  proposals  are 
submitted  by  the  State  Agency  and  must 
be  accompanied  by  a  completed 
Standard  Form  (SF)-424  with  SF-424A 
and  SF^24B  attached.  FSMIP  funds 
may  not  be  used  for  advertising  or,  with 
limited  exceptions,  for  the  purchase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State  Department 
of  Agriculture  or  the  above  AMS 
contact. 

Funds  can  be  requested  for  a  wide 
range  of  marketing  research  and 
marketing  service  activities,  including 
projects  aimed  at: 

(1)  Developing  and  testing  new  or 
more  efficient  methods  of  processing, 
packaging,  handling,  storing, 
transporting,  and  distributing  food  and 
other  agricultural  products; 

(2)  Assessing  customer  response  to 
new  or  alternative  agricultural  products 
or  marketing  services  and  evaluating 
potential  opportunities  for  U.S. 
producers,  processors  and  other 
agribusinesses,  in  both  domestic  and 
international  markets;  and, 

(3)  Identifying  problems  and 
impediments  in  existing  channels  of 
trade  between  producers  and  consumers 
of  agricultural  products  and  devising 
improved  marketing  practices,  facilities, 
or  systems  to  address  such  problems. 

While  all  proposals  which  fall  within 
the  FSMIP  guidelines  will  be 
considered.  States  are  encouraged  to 
submit  proposals  in  the  following  areas, 
which  correspond  with  ongoing. 
National  initiatives  in  support  of: 

(1)  Small  farms — to  increase  the  base 
of  marketing  research  and  marketing 
services  of  particular  importance  to 
small-scale,  limited-resource  farmers 
and  rural  agribusinesses,  with  emphasis 
on  projects  aimed  at  identifying  and 
improving  producers'  abilities  to 
participate  in  alternative  domestic  and 
export  markets; 

(2)  Direct  marketing — to  identify  and 
evaluate  opportunities  for  producers  to 
respond  directly  to  new  or  expanding 
consumer  demands  for  products  and 
value-adding  services,  with  emphasis  on 
projects  which  concurrently  address  the 
needs  of  presently  under  served 
consumers;  and 

(3)  Sustainable  agriculture — to 
encourage  the  development  of 


marketing  chaiuiels  and  methods 
consistent  with  maintaining  or 
improving  the  enviroiunent,  with 
emphasis  on  projects  aimed  at 
expanding  consumers'  choices  with 
regard  to  the  environmental  impact  of 
alternative  production  and  marketing 
technologies. 

Copies  of  the  FSMIP  guidelines  may 
be  obtained  by  contacting  the  person 
listed  as  the  contact  for  further 
information.  FSMIP  is  listed  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  under  number  10.156  and 
subject  agencies  must  adhere  to  Title  VI 
of  the  Civil  Rights  Act  of  1964,  which 
bars  discrimination  in  all  Federally 
assisted  programs. 

Autherity:  7  U.S.C.  1621-1627. 

Dated:  January  6,  2000. 
Eileen  S.  Stommes, 
Deputy  Administrator, 
Transportation  and  Marketing. 
[FR  Doc.  00-714  Filed  1-11-00;  8:45  am) 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Interim  Flat  Fee  Policy  for  Outfitting 
and  Guiding  Activities;  Aiaslo  National 
Forests 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  availability. 

summary:  The  Regional  Forester,  Alaska 
Region,  has  adopted  an  interim  flat  fee 
policy  for  all  outfitting  and  guiding 
activities  on  National  Forest  Systems 
(NFS)  lands  in  the  Alaska  Region. 
Developed  in  response  to  an  order  from 
the  Federal  District  Court  in  Alaska 
arising  from  a  lawsuit  filed  by  The 
Tongass  Conservancy,  the  interim  flat 
fee  policy  is  designed  to  charge  fees  that 
are  fair  and  equitable  to  the  Federal 
government  and  the  Alaska  outfitter  and 
guide  industry. 

On  July  21, 1999,  the  Forest  Service 
requested  comments  on  a  proposed 
interim  flat  fee  policy  for  all  outfitting 
and  guiding  activities  on  NFS  lands  in 
the  Alaska  Region.  Notification  of  the 
policy  was  published  in  the  Federal 
Register,  in  the  local  newspapers, 
distributed  to  interested  parties,  and 
posted  on  the  worldwide  web. 
Consideration  was  given  to  all  responses 
in  formulation  of  the  final  interim 
policy.  The  interim  policy  is  issued  as 


Federal  Register / Vol.  65,  No.  8 / Wednesday,  January  12,  2000 /Notices 


1847 


a  regional  supplement  to  Section  37.2  of 
the  Forest  Service  Special  Uses 
Handbook,  FSH  2709.11. 

Copies  of  the  interim  flat  fee  schedule 
and  policy  are  being  sent  to  all  holders 
of  Forest  Service  outfitting  and  guiding 
permits  in  Alaska  and  other  potentially 
interested  parties.  In  addition,  notice  of 
the  proposal  is  being  published  in  local 
newspapers  of  record,  and  the  policy 
and  fee  schedule  are  being  posted  on  the 
worldwide  web.  The  purpose  of  this 
notice  is  to  advise  others  who  may  have 
an  interest  in  the  interim  fee  policy. 

DATES:  Effective  February  14,  2000. 
Except  for  outfitters  and  guides  using 
the  Begich,  Boggs  Visitor  Center,  who 
will  continue  to  operate  under  the 
mandatory  flat  fee  schedule  that  was 
implemented  in  1996,  and  outfitters  and 
guides  who  are  paying  fees  that  have 
been  determined  through  a  competitive 
process,  permit  holders  will  have  the 
choice  of  using  the  interim  flat  fee 
schedule  or  one  of  the  current  fee 
calculations  methods  for  the  1999  and 
2000  permit  periods  through  December 
31,  2000.  Permit  holders  must  notify 
their  permit  administrators  of  their 
choice  of  fee  calculation  methods  for  the 
1999  operating  season  by  March  15, 

2000.  For  the  year  2000  operating 
season,  eligible  permit  holders  must 
select  the  preferred  method  of  fee 
calculation  prior  to  the  year  2000 
operating  season.  Beginning  January  1 , 

2001,  permit  fees  for  all  outfitting  and 
guiding  in  Alaska's  national  forests  will 
be  determined  using  flat  fees  except  for 
those  permits  which  have  had  their  fees 
established  by  a  competitive  process. 

ADDRESSES:  For  copies  of  the  proposed 
interim  flat  fee  policy,  write  to  the 
Regional  Forester,  Attention:  Public 
Services,  Alaska  Region,  P.O.  Box 
21628,  Juneau,  AK  99802-1628  or 
access  the  document  online  at  http:// 
www.fs.fed.us/rlO/what's hot/hot. htm. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

local  Forest  Service  Ranger  District, 
Supervisor's  Office,  or  Am  Albrecht, 
(907)  586-7886,  or  Don  fisher,  (907) 
586-7861,  in  the  Alaska  Regional  Office. 

Dated:  January  5,  2000. 
Rick  D.  Cables, 

Regional  Forester. 

(FR  Doc.  00-679  Filed  l-ll-OO;  8:45  am] 

BILLING  CODE  3410-11-41 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Freedom  Power  Station  Plant:  Notice 
of  Availability  of  an  Environmental 
Assessment 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  an 
environmental  assessment. . 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  an  environmental  assessment 
(EA)  for  its  Federal  action  related  to  a 
project  proposed  by  Southwestern 
Electric  Cooperative,  Inc.,  (SWEC)  of 
Greenville,  Illinois.  The  project  consists 
of  constructing  a  natural  gas-fired 
simple  cycle,  combustion  tiurbine  power 
generation  facility  near  Wright's  Comer 
in  Fayette  County,  Illinois.  RUS  may 
provide  financing  assistance  to  SWEC 
for  the  project. 

FOR  FUTHER  INFORMATION  CONTACT:  Nurul 
Islam,  Environmental  Protection 
Specialist,  Rural  Utilities  Service, 
Engineering  and  Envirorunental  Staff, 
Stop  1571,  1400  Independence  Avenue, 
SW.  Washington,  DC  20250-1571, 
telephone:  (202)  720-1414.  His  e-mail 
address  is  nislam@rus.usda.gov. 
Information  is  also  available  from  Mr. 
Joe  Richardson,  Business  Development 
and  Marketing  Manager,  SWEC,  525  US 
Route  40.  Greenville,  IL  62246, 
telephone  (618)  664-1025.  Questions 
and  comments  should  be  sent  to  RUS  at 
the  address  provided.  RUS  should 
receive  comments  on  the  EA  in  writing 
within  30  days  of  the  publication  of  this 
notice  to  insure  that  RUS  prior  to 
making  its  environmental  impact 
determination  considers  them. 
SUPPLEMENTARY  INFORMATION:  SWEC 
proposes  to  construct  the  Freedom 
Power  Generation  Plant  near  Wright's 
Corner  in  Fayette  County,  Illinois.  The 
primary  purpose  of  the  facility  is  to 
meet  SVVEC  peak  electrical  load.  The 
generation  unit  consists  of  a  turbine 
similar  to  those  foimd  in  commercial 
airline  engines.  Natural  gas  will  be  used 
as  generating  fuel  for  the  plant.  The  luiit 
will  have  a  peak  capacity  of  45  MW. 
The  facility  will  be  located  on  a  1.5-acre 
tract  of  land  on  the  east  side  of  County 
Highway  4  approximately  six  miles 
north  of  the  city  of  St.  Elmo,  Illinois. 
The  power  generated  fi-om  the  facility 
will  be  distributed  through  an  existing 
transmission  line  owned  and  operated 
jointly  by  SWEC  and  Ameren.  No 
additional  construction  of  the 
transmission  facility  will  be  required. 
Kansas-Nebraska  Energy  will  provide 
natural  gas  fuel  for  the  facility.  The 
Kansas-Nebraska  Energy's  gas  pipeline 


is  located  about  50  feet  from  the  plant 
site. 

Environmental  Audits  and 
Consultants,  Inc.,  of  Vandalia,  Illinois, 
prepared  an  environmental  report  on 
behalf  of  the  SWEC  and  submitted  it  to 
RUS  for  its  evaluation.  The 
environmental  report  describes  the 
project  and  assesses  its  potential 
environmental  impacts.  RUS  has 
conducted  an  independent  evaluation  of 
the  environmental  report  and  believes 
that  it  accurately  assesses  the  impacts  of 
the  proposed  project.  This 
environmental  report  will  serve  as  RUS' 
EA  of  the  project.  No  significant  impacts 
are  expected  as  a  result  of  the 
construction  of  the  project. 

The  EA  can  be  reviewed  at  the 
headquarters  of  SWEC  and  the  RUS,  at 
the  addresses  provided  above  in  this 
notice. 

Questions  and  comments  should  be 
sent  to  RUS  at  the  address  provided  in 
this  notice.  RUS  will  accept  questions 
and  comments  on  the  EA  for  at  least  30 
days  from  the  date  of  publication  of  this 
notice. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  7  CFR  Part  1794, 
Environmental  Policies  and  Procedures. 

Dated:  )anuary  6.  2000. 
Lawrence  R.  Wolfe. 

Acting  Director,  Engineering  and 

Environmental  Staff. 

[FR  Doc.  00-715  Filed  1-11-00;  8:45  am] 

BILLING  CODE  3410-15-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-803] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Romania:  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  September  7.  1999  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  cut-tp-length  carbon  steel 
plate  fi-om  Romania.  This  review  covers 
one  manufacture/exporter  of  the  subject 
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to-Length  Carbon  Steel  Plate  from 
Romania;  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Dutv  Administrative  Review,  64  FR 
14689. 

On  September  7,  1999  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  review  of  the 
antidumping  duty  order  on  cut-to-length 
carbon  steel  place  from  Romania  (64  FR 
48581).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  in  this  review 
include  hot-rolled  carbon  steel  universal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  foiu:  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1.250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
.coated  with  plastics  or  other 
nonmetallic  substances.  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  1 50  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.31.0000. 
7208.32.0000,  7208.33.1000, 
7208.33.5000,  7208.41.0000, 
7208.42.0000.  7208.43.0000. 
7208.90.0000,  7210.70.3000, 
7210.90.9000.  7211.11.0000. 
7211.12.0000.  7211.21.0000. 
7211.22.0045.  7211.90.0000. 
7212.40.1000.  7212.50.5000  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
grade  X-70  plate. 

These  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written . 
description  remains  dispositive. 

The  period  of  review  is  August  1, 
1997.  through  July  31,  1998.  This  review 
covers  sales  of  certain  cut-to-length 
carbon  steel  plate  by  Windmill 
International  PTE  Ltd.  of  Singapore 
(Windmill  Singapore).  Windmill's 
supplier  during  the  POR  was  the 


unaffiliated  producer  C.S.  Sidex  S.A. 
(Sidex). 

Use  of  Facts  Available 

Section  776(a)  of  the  Act  provides  that 
if  necessary  information  is  not  available 
on  the  record,  the  Department  shall  use, 
subject  to  section  782(d)  of  the  Act,  the 
facts  otherwise  available  in  reaching  the 
applicable  determination.  In  this 
review,  information  is  not  on  the  record 
to  enable  the  Department  to  make  an 
adjustment  to  U.S.  price  for  a 
miscellaneous  fund  account  using  the 
surrogate  value  method  the  Department 
uses  in  calculating  margins  for 
shipments  from  non-market  economy 
(NME)  countries.  Therefore,  as  a  non- 
adverse  facts  available,  we  have  made 
this  adjustment  using  the  exact  amount 
Windmill  recorded  in  its  books. 
Windmill  records  this  amount  in  a 
market-economy  currency.  For  more 
information,  see  comment  3  (below). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioners. 

Comment  1:  Use  of  Surrogate  Value  for 
Foreign  Inland  Freight 

Petitioners  argue  that  the  Department 
erred  by  using  a  surrogate  value  for 
foreign  inland  freight,  rather  than  the 
invoiced  value.  They  argue  that  even 
though  nothing  on  the  record  indicates 
whether  the  freight  provider  was  a 
market  economy  or  non-market 
economy  provider,  the  record  does 
indicate  that  the  foreign  inland  freight 
was  invoiced  and  paid  in  U.S.  dollars, 
and  that  therefore  the  Department 
should  use  that  value  in  its  computation 
of  net  U.S.  price. 

Department's  Position:  We  disagree. 
Evidence  on  the  record  suggests  that  the 
foreign  inland  freight  was  originally 
calculated  in  Romanian  lei  and  only 
later  converted  into  U.S.  dollars  prior  to 
invoicing.  See  Romanian  verification 
exhibit  34  of  the  August  30,  1999 
verification  report,  p.  3.  Furthermore, 
the  address  of  the  freight  provider 
suggests  that  it  was  a  nonmarket 
economy  provider.  Id.  at  1  and  3. 
Therefore,  in  these  final  results  of 
review,  we  have  continued  to  use  a 
surrogate  value  for  computation  of  the 
foreign  inland  freight. 

Comment  2:  Tax  on  Foreign  Inland 
Freight 

Petitioners  argue  that  the  Department 
erred  by  not  deducting  from  the  U.S. 
price  the  tax  that  Windmill  pays  to  the 
Romanian  government  on  the  foreign 
inland  freight.  They  argue  that  this  tax 


Federal  Register /Vol.  65,  No.  8  /  Wednesday,  January  12,  2000 /Notices 


1849 


should  be  considered  a  charge  incident 
to  bringing  the  subject  merchandise  to 
the  United  States,  and  should  thus  be 
deducted  from  the  U.S.  price.  They 
further  argue  that  even  though  the  tax  is 
invoiced  and  paid  in  Romanian  lei,  the 
Department  should  use  the  U.S.  dollar 
amount  of  the  tax  because  only  that 
value  is  on  the  record. 

Department's  Position:  We  disagree. 
Because  Windmill  paid  the  tax  at  issue 
to  the  Romanian  government,  we 
consider  it  to  be  an  intra-NME  expense. 
We  do  not  use  such  expenses  in  oiu- 
margin  calculations,  but  rather  rely  on 
siuTOgate  values.  Therefore,  we  have 
continued  to  rely  exclusively  on  the 
calculated  surrogate  value  for  foreign 
inland  freight. 

Comment  3:  Deduction  for 
Miscellaneous  Expense  Account 

Petitioners  argue  that  the  Department 
erred  by  failing  to  deduct  from  U.S. 
price  a  cost  Windmill  records  in  its 
books  imder  the  accoimt  for 
"commissions."  The  verification  report 
describes  this  accoimting  code  as  "a 
miscellaneous  fund  used  to  facilitate, 
for  example,  shipments  and  loading." 
See  the  verification  report  at  28.  They 
argue  that  this  expense  should  be 
considered  a  charge  incident  to  bringing 
the  subject  merchandise  to  the  United 
States,  and  should  thus  be  deducted 
form  U.S.  price.  They  further  argue  that 
even  though  the  expense  is  paid  in 
Romanian  lei,  the  Department  should 
use  the  U.S.  dollar  amount  of  the 
expense  because  only  that  value  is  on 
the  record. 

Department's  Position:  We  agree  in 
part.  Contrary  to  petitioner's  assertion, 
the  record  does  not  indicate  in  what 
currency  this  expense  was  paid,  and  is 
imclear  as  to  whether  it  was  paid  at  all. 
However,  the  record  does  indicate  that 
Windmill  recognizes  this  expense  as  a 
cost  in  its  accoimting  records.  Although 
it  is  not  our  practice  to  make  an 
adjustment  for  expenses  paid,  as  here,  to 
NME  suppliers  {except  through  the  use 
of  surrogate  values),  we  regard  the 
expense  at  issue  as  a  movement  expense 
and,  therefore,  we  agree  with  petitioners 
that  we  should  make  an  adjustment  for 
it.  As  non-adverse  facts  available,  we 
have  deducted  from  U.S.  price,  as 
petitioners  suggested,  the  exact  amount 
that  Windmill  records  in  its  accoimting 
records.  We  used  this  method  because 
Windmill  records  the  expense  in 
market-economy  currency  and  because 
the  record  explains  how  Windmill 
determines  the  amount  to  b^ecorded  in 
its  books.  See  the  verification  report,  p. 
28. 


Final  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
determined  that  a  weighted-avereige 
dumping  margin  of  21.07  percent  exists 
for  Windmill  for  the  period  August  1 , 
1997  through  July  31.  1998. 

The  Department  shall  determine,  and 
the  U.S.  Customs  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  an  importer-specific 
assessment  rate  by  dividing  the 
dumping  margin  found  on  the  subject 
merchandise  examined  by  the  entered 
value  of  such  merchandise.  We  will 
direct  the  United  States  Customs 
Service  to  assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise  entered  during  the 
POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  the  case 
deposit  rate  for  Windmill  will  be  the 
rate  established  in  the  final  results  of 
this  administrative  review;  (2)  for  all 
other  Romanian  exporters,  the  case 
deposit  rate  will  be  the  Romania-wide 
rate  made  effective  by  the  final 
determination  in  the  less-than-fafr-value 
investigation  (see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Romania,  58  FR  37209  Quly  9, 
1993));  (3)  for  non-Romanian  exporters 
of  subject  merchandise  from  Romania, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  Romanian  supplier  of 
that  exporter. 

These  deposit  requirements  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  19  CFR  351.306.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
administrative  review  and  notice  in 
accordance  with  sections  751(a)(1)  and 
771(i)(l)oftheAct. 

Dated:  January  5.  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  0O-744  Filed  1-11-00;  8:45  am] 
BILLING  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-825] 

SelMcic  Acid  From  the  People's 
Republic  of  China;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  final  results  of 
antidumping  duty  administrative  review 
of  sebacic  acid  from  the  People's 
Republic  of  China. 

SUMMARY:  On  October  19. 1999,  the 
United  States  Court  of  International 
Trade  ("CIT")  sustained  the  remand  and 
upheld  the  Department  of  Commerce's 
("the  Department")  findings  in  Remand 
Determination:  Union  Camp 
Corporation  v.  United  States  ("Second 
Remand"),  Consol.  Court  No.  97-03- 
00483,  Slip  Op.  99-40  (September  2, 
1999),  affecting  the  final  assessment  rate 
for  the  1994/95  administrative  review  in 
the  case  of  sebacic  acid  fitim  the 
People's  Republic  of  China.  See  Union 
Camp  Corporation  v.  United  States,  Slip 
Op.  9»-lll,  (CIT  October  19.  1999) 
(Consol.  Court  No.  97-03-00483). 
Because  no  appeal  was  filed  within  the 
requested  period,  that  decision  is  final 
and  conclusive.  Therefore,  we  are 
amending  our  final  results  of  review, 
and  we  will  instruct  the  U.S.  Customs 
Service  to  liquidate  entries  subject  to 
this  review.  A  summary  of  the  specific 
issues  from  the  two  remands  in  this  case 
are  listed  below. 

EFFECTIVE  DATE:  January  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Rick  Johnson, 
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Indian  rupee  figure  23.32/kg;  and  (4) 
allocate  the  glycerine  by-product  credit 
to  sebacic  acid  and  octanol-2.  As 
discussed  below,  the  Department 
complied  with  the  Court's  order. 

On  June  25,  1998,  the  Department 
submitted  to  the  CIT  the  results  of  the 
first  remand.  See  Remand 
Determination:  Union  Camp 
Corporation  v.  United  States  ("First 
Remand"),  Consol.  Coiul  No.  97-03- 
00483,  Slip  Op.  98-38  (June  25,  1998). 
A  summarization  of  our  response  for 
each  of  the  four  issues  is  listed  below. 

For  the  first  issue,  we  valued  the 
subsidiary  product,  capryl  alcohol,  also 
known  as  octanol-2,  based  on  the  "cost" 
of  crude  octanol-2,  as  the  CIT 
instructed.  Based  on  our  recalculation  of 
the  by-product/co-product  analysis  for 
this  subsidiary  product,  we  determined 
that  octanol-2  was  now  a  by-product, 
instead  of  a  co-product,  as  determined 
in  the  Final  Results.  We  complied  with 
the  CIT's  order;  however,  we 
respectfully  disagreed  with  the  CIT's 
remand  to  value  octanol-2  based  on  the 
"cost"  of  crude  octanol-2.  Instead,  we 
stated  that  we  believe  that  the  refined 
octanol  value  from  the  Chemical  Weekly 
(India)  is  an  appropriate  surrogate, 
based  on  the  following  reasons.  First, 
the  Department  believed  that  a  more 
accurate  margin  results  if  subsidiary 
products,  such  as  octanol-2,  are  valued 
using  publicly  available  information 
reflecting  actual  market  prices  rather 
than  petitioner's  internal  cost.  We  noted 
that  we  used  petitioner's  U.S.  internal 
cost  for  octanol-2  because  we  did  not 
have  any  other  surrogate  value  for  crude 
octanol-2.  Also,  we  noted  that  the 
production  of  sebacic  acid  results  in  the 
production  of  crude  octanol-2  as  a 
subsidiary  product.  However,  the 
additional  sebacic  acid  factors  of 
production  used  to  calculate  normal 
value  afready  incorporate  the  relatively 
few  factors  of  production  (labor  and 
energy)  necessary  to  refine  crude 
octanol-2.  Thus,  the  Department 
believed  that  its  use  of  the  surrogate 
value  for  refined  octanol-2  resulted  in  a 
more  accurate  by-product/co-product 
analysis.  Finally,  we  noted  our  belief  to 
the  CIT  that  the  use  of  crude  octanol-2 
as  a  surrogate  value  results  in  less 
accurate  dumping  margins. 

Second,  we  addressed  additional 
information  on  the  record,  which 
demonstrated  that  octanol-1  and 
octanol-2  are  comparable  merchandise, 
based  on  overlapping  uses.  Thus,  we 
noted  that  given  the  fact  that  the 
Chemical  Weekly  (India)  does  not 
specify  a  particular  type  of  octanol,  we 
believed  that  evidence  on  the  record 
suggested  that  the  refined  octanol  price 
listed  in  the  Chemical  Weekly  (India)  is 


a  reasonable  surrogate  value  for  octanol- 
2. 

Third,  we  noted  that,  as  directed  by 
the  statue,  to  the  extent  possible,  the 
Department  values  factors  of  production 
from  a  country  comparable  to  the  non- 
market  economy  in  terms  of  overall 
economic  development.  We  continued, 
stating  that  while  the  Department  may 
use  specific  values  from  a  country  not 
at  a  comparable  level  of  development 
(including  the  United  States),  we  do  so 
only  rarely  and  only  if  we  carmot  find 
an  appropriate  value  in  a  comparable 
economy.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Beryllium  Metal  and  High  Beryllium 
Alloys  from  the  Republic  of  Kazakstan, 
62  FR  2648  (January  17,  1997). 

For  the  second  issue,  we  did  not 
deduct  taxes  for  castor  oil,  castor  seed, 
and  castor  seed  cake  price  quotes  from 
The  Economic  Times  (India),  consistent 
with  the  Department's  practice  to 
exclude  taxes  only  when  a  price  quote 
is  specifically  identified  as  being 
inclusive  of  taxes.  See  Final 
Antidumping  Duty  Determination: 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China,  61  FR  14057  (March 
29, 1996). 

For  the  third  issue,  we  used  the 
Indian  rupee  value  of  23.32/kg  for  castor 
oil  as  the  surrogate  value. 

For  the  fourth  issue,  we  did  not 
allocate  the  glycerine  by-product  credit 
to  sebacic  acid  and  octanol-2  because 
there  was  no  co-product. 

On  April  29,  1999,  the  CIT  issued  its 
second  remand  in  this  segment  of  the 
proceeding  to  the  Department  to 
reconsider  the  following  three  issues:  (1) 
Value  the  octanol-2  that  results  from  the 
sebacic  acid  production  process  based 
on  an  appropriate  surrogate  value  for 
this  product,  and  then  recalculate  the 
by-product/co-product  determination  in 
light  of  this  surrogate  value.  This 
surrogate  value  may  be  an  appropriate 
foreign  or  U.S.  price  or  cost  for 
comparable  merchandise.  In  seeking  the 
best  information  available  to  use  as  a 
surrogate,  the  Department  was 
instructed  to  specifically  consider  and 
address  all  alternative  surrogate  values 
that  have  been  placed  on  the  record  by 
the  parties;  (2)  open  the  administrative 
record  and  consider  the  letter  from  the 
editor  of  the  Chemical  Weekly  (India). 
Unless  the  Department  was  unable  to 
identify  substantial  record  evidence  on 
remand  which  demonstrated  that, 
notwithstanding  the  letter  from  the 
editor  of  the  Chemical  Weekly  (India), 
the  "octanol"  quote  from  the  Chemical 
Weekly  (India)  was  actually  a  quote  for 
octanol-1,  the  Department  may  not 
continue  to  argue  for  the  use  of  this 
figure  on  the  grounds  that  octanol-1  and 
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octanol-2  are  "comparable 
merchandise";  and  (3)  consider,  and 
express  its  views  on,  whether  it  should 
accept  new  evidence  concerning  the 
comparability  of  2-ethylhexanol  and 
octanol-2.  Should  the  Department  come 
to  the  conclusion  that  it  should  accept 
such  evidence,  the  Department  may  do 
so  on  remand  and,  if  appropriate,  use 
this  evidence  as  a  basis  for  justifying  its 
use  of  the  Chemical  Weekly  (India) 
value  for  "octanol."  As  discussed 
below,  the  Department  complied  with 
the  Court's  order. 

On  September  2,  1999,  the 
Department  submitted  the  results  of  the 
second  remand  to  the  CIT.  See  Second 
Remand.  Consol.  Court  No.  97-03- 
00483,  Slip  Op.  99-^0  (September  2, 
1999).  A  simimarization  of  our  response 
for  each  of  the  three  issues  is  listed 
below. 

For  the  first  issue,  we  determined  that 
2-ethylhexanol  and  octanol-2  are 
comparable  chemicals,  and  that  the 
octanol  value  quoted  in  the  Chemical 
Weekly  (India)  is  a  value  for  2- 
ethylhexanol.  We  considered  the  other 
surrogate  values  placed  on  the  record, 
such  as  the  U.S.  cost  for  crude  octanol- 
2  and  the  U.S.  price  for  refined  octanol- 
2,  and  detennined,  based  on  our  criteria 
for  selecting  the  appropriate  surrogate 
value  for  octanol-2  as  stated  in  the  First 
Remand,  that  the  refined  octanol  value 
from  Chemical  Weekly  (India),  which 
was  for  2-ethylhexanol,  was  the  best 
available  surrogate  value.  Based  on 
reexamination  of  the  by-product/co- 
product  determination  in  light  of  this 
surrogate  value,  we  determined  that 
octanol-2  was  a  co-product  of  sebacic 
acid  production  because  the  overall 
value  of  octanol-2  was  significant 
relative  to  the  value  of  sebacic  acid  and 
the  other  subsidiary  products.  Also, 
because  octanol-2  was  now  a  co- 
product,  rather  than  a  by-product,  we 
were  able  to  allocate  the  glycerine  by- 
product credit  to  sebacic  acid  and 
octanol-2,  as  instructed  by  the  CIT  in 
the  First  Remand. 

For  the  second  issue,  after  an  analysis 
of  certain  information  placed  on  the 
record,  we  determined  that  the  octanol 
value  quoted  in  the  Chemical  Weekly 
(India)  was  for  2-ethylhexanol,  and  not 
for  octanol- 1. 

For  the  third  issue,  we  determined  to 
open  the  administrative  record  to  accept 
new  evidence  concerning  the 
comparability  of  2-ethylhexanol  and 
octanol-2.  Based  on  this  new 
information,  we  determined  that  we  had 
substantial  evidence  establishing  that  2- 
ethylhexanol  (also  known  as  2- 
ethylhexanol  alcohol  and  octyl  alcohol) 
and  octanol-2  were  comparable 
merchandise  based  on  similar  uses. 


Thus,  we  concluded  that  the  Chemical 
Weekly  (India)  value  for  2-ethylhexanol 
is  the  most  appropriate  siurogate  value. 
As  noted  above,  on  October  19, 1999, 
the  CIT  sustained  and  upheld  our 
finding  of  the  Department's  Second 
Remand  and  no  appeal  was  filed.  As 
there  is  now  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  results  of  review  in 
this  matter  and  we  will  instruct  the  U.S. 
Customs  Service  to  liquidate  entries 
subject  to  this  review  in  accordance 
with  the  remand  results.  Because  the 
Department  has  published  subsequent 
administrative  reviews  that  govern 
future  cash  deposits,  the  cash  deposit 
rates  will  be  governed  not  by  the  rate 
published  in  the  Second  Remand,  but 
by  the  most  recently  completed 
administrative  review,  according  to  the 
Department's  normal  procedures.  See 
Sebacic  Acid  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  43373-43379  (August  13, 
1998). 

Amended  Final  Results 

Pursuant  to  516A(e)  of  the  Act,  we  are 
now  amending  the  final  results  of 
administrative  review  of  the 
antidumping  duty  order  on  sebacic  acid 
from  the  People's  Republic  of  China  for 
the  period  July  1,  1994,  through  June  30, 
1995.  As  a  result  of  our  recalculation  of 
the  margins  from  the  Second  Remand. 
the  final  weighted-average  margins  for 
Sinochem  International  Chemicals 
Company  ("SICC"),  Tianjin  Chemicals 
Import  and  Export  Corporation 
('"Tianjin"),  and  Guangdong  Chemicals 
Import  and  Export  Corporation 
("Guangdong")  changed.  The  final 
weighted-average  margins  for  the  above 
period  of  review  are  as  follows: 


Manufacturer/exporter 


SICC  

Tianjin  

Guangdong  _ 

Sinochem  Jiangu  Import  and 

Export  Corporation 

Country-Wide  Rate  


Margin 
(percent) 


75.36 
5.74 
36.5 

243.40 
243.40 


The  Department  will  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  We  calculated  importer-specific 
duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales  examined. 
The  Department  will  issue  appraisement 
instructions  to  the  U.S.  Customs  Service 
after  publication  of  this  amended  final 
results  of  review. 


This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  Januan,'  5.  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-745  Filed  1-11-00;  8:45  am) 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Commerce  Advisory  Committee  on 
Africa:  Membership 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  committee 
establishment  and  membership 
opportunity. 

SUIMMARY:  A  committee  comprised  of 
U.S.  businesses  active  in  Sub-Saharan 
Africa  is  to  be  established  to  advise  the 
Secretary  on  issues  of  U.S.  commercial 
policy  in  Africa.  This  action  is  taken  to   » 
ensure  regular  consultation  with  the 
U.S.  business  community  and  to  reflect 
its  views  in  the  Clinton 
Administration's  Africa  Initiative.  The 
Advisory  Committee  wiU  meet 
quarterly,  or  more  often  as  detennined 
by  the  Secretary. 
DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than  January  27,  2000. 

ADDRESSES:  Please  send  your  requests 
for  consideration  to  Mrs.  S.  K.  Miller, 
Director,  OfBce  of  Africa  by  fax  on  202/ 
482-5198  or  by  mail  at  Room  2037,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
S.  K.  Miller,  Director,  Office  of  Africa, 
Room  2037,  U.S.  Department  of 
Conamerce,  Washington,  DC  20230; 
telephone:  202/482^227. 

Notice  of  Committee  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  and  the  General  Services 
Administration  (GSA)  rule  on  Federal 
Advisory  Committee  Management,  41 
CFR  Part  101-6,  and,  after  consultation 
with  GSA,  the  Secretary  of  Commerce 
has  determined  that  the  establishment 
of  the  Advisory  Committee  on  Africa  is 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  by  law. 

In  furtherance  of  the  President's 
Africa  Initiative,  the  Committee  will 
advise  the  Secretary,  through  the  Under 
Secretary  for  International  Trade,  on 


1852 


Federal  Register /Vol.  65,  No.  8 /Wednesday,  January  12,  2000 /Notices 


U.S.  commercia   policy  on  trade  with 
Sub-Saharan  Af  'ica. 

The  ACA  wil  be  composed  of  not 
more  than  21  individuals  representing 
companies,  and  will  be  chaired  by 
Secretary  of  Coi  imerce  William  M. 
Daley.  To  assun  <  a  balanced 
representation  r  f  interests,  members 


will  be  selected 


based  on  the  criteria  set 


forth  below,  to  (  btain  a  balance  in 
industry  sectors ,  company  size, 
location,  gendei  and  ethnic 
representation. 

The  Committee  will  function  solely  as 
an  advisory  boci/,  and  in  compliance 
with  the  provisi  ans  of  the  Federal 
Advisory  Comn  ittee  Act.  The  Charter 
will  be  filed  un(  er  the  Act.  fifteen  days 
from  the  public  ition  of  this  notice. 


The  inaugura 
expected  to  tak< 


meeting  of  the  ACA  is 
place  during  the  first 
quarter  of  the  y(  ar  2000  Meetings  will 
be  scheduled  qi  arterly  throughout  the 
year  at  the  Depa  rtment's  headquarters. 
Additional  mee  ings  may  be  called  as 
determined  by  t  le  Secretary. 

Notice  of  Oppoi  (unity  to  Apply  for 
Membership 

Membership  01  ligations 


I  prshi 
private 


Members  wi 
term  of  two  yea|s 
staggered  mem 
third  of  the 
this  initial  appci 
two  year  term; ; 
for  a  three  year 
for  a  four  year 
of  the  ACA 
replaced. 

Nominations 
private  sector 
two,  three,  or 
January  1.  2000 
2001-2004, res 
serve  at  the 
and  shall  serve 
business 
the  industry  in 
engaged.  They 
participate  full\ 
Committee's 
expected  that 
chosen  for  ACA 
not  less  than 
each  year. 

Private  sector 
responsible  for 
personal  ex 
participation  or 

The  ACA  wil 
common  interest 
investment,  inc 
— Resolving  oh 

investment  bi 

and  Africa; 
— Expanding 

between  the 


75'/ 


<pen:  es 


be  expected  to  serve  a 
However,  to  set  up  a 
ip  renewal,  one 
sector  members  from 
ntment  will  serve  for  a 
second  third  will  serve 
erm  and  a  final  third 
t(  rm.  Each  year,  a  third 
meipbership  will  be 

ire  now  being  sought  for 
niembers  to  serve  for  a 
r  year  period  from 
until  December  31, 
ctively.  Members  will 
disdretion  of  the  Secretary 
is  representatives  of  the 
commi  mity  and,  specifically, 
vhich  their  business  is 

expected  to 
in  implementing  the 
program.  It  is 
private  sector  individuals 
membership  will  attend 
Yo  of  the  ACA  meetings 


foil 


ere  I 


wcrk 


members  are  fully 
ravel,  per  diem,  and 

associated  with  their 
the  ACA. 
work  on  issues  of 
to  encourage  trade  and 
uding  the  following: 
<  tacles  to  trade  and 
tween  the  United  States 


cfttnmercial  activity 
I  Jnited  States  and  Africa 


and  identifying  commercial 
opportunities; 

— Developing  sectoral  or  project- 
oriented  approaches  to  expand 
business  opportunities; 

— Identifying  further  steps  to  facilitate 
and  encourage  the  development  of 
commercial  expansion  between  the 
United  States  and  Africa;  and 

— Taking  any  other  appropriate  steps  for 
fostering  commercial  relations 
between  the  U.S.  and  Africa. 

Criteria 

In  order  to  be  eligible  for  membership 
in  the  U.S.  section,  potential  candidates 
must  be: 

(1)  U.S.  citizens  or  permanent 
residents; 

(2)  CEOs  or  other  senior  management 
level  employees  of  a  U.S.  company  or 
organization  with  demonstrated 
involvement  in  trade  with  and/or 
investment  in  Sub-Saharan  Africa  who 
will  participate  in  not  less  than  75%  of 
the  meetings,  which  will  be  held  in  the 
United  States.  Representative 
nominated  should  be  the  individual 
who  will  actively  participate  in  the 
ACA); 

(3)  Not  a  Registered  Foreign  Agent; 
and 

(4)  Actively  doing  business  in  Sub-  " 
Saharan  Africa  or  actively  developing 
entry  plans  for  doing  business  in  Sub- 
Saharan  Africa. 

To  the  extent  possible,  the 
Department  of  Coinmerce  will  strive  to 
achieve  membership  composition  that 
reflects  U.S.  entrepreneurial  diversity. 
Therefore,  in  reviewing  eligible 
candidates,  the  Department  of 
Commerce  will  consider  such  selection 
factors  as: 

(1)  Depth  of  experience  in  the  Sub- 
Saharan  African  market; 

(2)  Export/investment  experience; 

(3)  Representation  of  industry  or 
service  sectors  of  importance  to  our 
commercial  relationship  with  Sub- 
Saharan  Africa; 

(4)  Company  size  or,  if  an 
organization,  size  and  number  of 
member  companies; 

(5)  Location  of  company  or 
organization;  and 

(6)  Contribution  to  the  Committee's 
ethnic  and  gender  diversity. 

To  apply  for  membership,  please 
provide  a  company  information  sheet 
and  a  personal  resume  and  any  other 
pertinent  information  which 
demonstrate  how  the  applicant  satisfies 
the  selection  criteria  identified. 


Authority:  15  U.S.C.  1501  et  seq.; 
Reorganization  Plan  No.  3  of  1979.  19  U.S.C. 
2171  Note.  .S  U.S.C.  App.  2. 
Sally  Miller, 

Acting  Deputy  Assistant  Secretary  for  Africa. 
[FR  Doc.  00-461  Filed  1-11-00:  8:4.";  am] 

BILUNG  CODE  3S10-OA-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Partially  Closed 
Meeting  of  the  Manufacturing 
Extension  Partnership  Board 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  partially  closed 
meeting. 

summary:  Pursuant  to  the  Federal 
Advison,'  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  (NIST's)  Manufacturing 
Extension  Partnership  National 
Advisory  Board  (MEPNAB)  will  meet  to 
hold  a  meeting  on  Thursday,  Janueuy  27, 
2000.  The  MEPNAB  is  composed  of' 
nine  members  appointed  by  the  Director 
of  NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
set  up,  under  the  direction  of  the 
Director  of  the  NIST,  to  fill  a  need  for 
outside  input  on  MEP.  MEP  is  a  unique 
program  consisting  of  centers  in  all  50 
states  and  Puerto  Rico.  The  centers  have 
been  created  by  state,  federal  and  local 
partnerships.  'The  Board  works  closely 
with  the  MEP  to  provide  input  and 
advice  on  MEP's  programs,  plans  and 
policies.  The  purpose  of  this  meeting  is 
to  cover  areas  of  operation  determined 
during  the  previous  Board  meeting.  The 
agenda  will  include  an  MEP  overview, 
an  update  for  the  new  members,  and  a 
look  at  how  MEP  staff  working  with  the 
centers  can  provide  more  of  a  consultant 
role.  The  agenda  will  also  look  at  what 
products,  services,  and  training  the 
NIST  MEP  staff  needs  to  provide  strong 
assistance  to  Centers.  The  portion  of  the 
meeting,  which  involves  personnel  and 
proprietary  budget  information,  will  be 
closed  to  the  general  public.  All  other 
portions  of  the  meeting  will  be  open  to 
the  public. 

DATES  AND  ADDRESSES:  The  meeting  will, 
convene  on  January  27,  2000,  at  8  a.m. 
and  will  adjourn  at  3:30  p.m.  and  will 
be  held  at  the  National  Institute  of 
Standards  and  Technology,  Building 
101,  lOtli  Floor,  Gaithersburg, 
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Maryland.  The  closed  portion  of  the 
meeting  is  scheduled  from  8-9:30  a.m. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  15, 
1999,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  that 
these  portions  of  the  meeting  may  be 
properly  closed  because  they  are 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552©  (4),  (6) 
and  (9)(b).  A  copy  of  the  determination 
is  available  for  public  inspection  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6219,  Main 
Commerce. 

MEP's  services  to  smaller 
manufactxirers  address  the  needs  of  the 
national  market  as  well  as  the  unique 
needs  of  each  company.  Since  MEP  is 
committed  to  providing  this  type  of 
individualized  service  through  its 
centers,  the  program  requires  the 
perspective  of  locally  based  experts  to 
be  incorporated  into  its  national  plans. 
The  MEPNAB  was  established  at  the 
direction  of  the  NIST  Director  to 
maintain  MEP's  focus  on  local  and 
market-based  needs.  The  MEPNAB  was 
approved  on  October  24. 1996,  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2.,  to 
provide  advice  on  MEP  programs,  plans, 
and  policies;  to  assess  the  soiuidness  of 
MEP  plans  and  strategies;  to  assess  the 
current  performance  against  MEP 
program  plans,  and  to  function  in  an 
advisory  capacity.  The  Board  will  meet 
three  times  a  year  and  reports  to  the 
Director  of  NIST.  This  will  be  the  first 
meeting  of  the  MEPNAB  in  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Assistant  to  the  Director 
for  Policy,  Manufacturing  Extension 
Partnership,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
number  (301)  975-5033. 

Dated:  January  4,  2000. 
Karen  H.  Brown, 
Deputy  Director,  NIST. 
IFR  Doc.  00-652  Filed  1-11-00;  8:45  am] 

BILLING  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122199E] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Issuance  of  photography  permit 
no. 954-1517 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Michael  Kundu,  Project  SeaWolf, 
P.O.  Box  987,  Marysville,  WA  98270- 
0987,  has  been  issued  a  permit  to  take 
by  Level  B  harassment  several  species  of 
non-threatened,  non-endangered  marine 
manunals  for  piuposes  of  commercial 
photography.  ADDRESSES:  The  permit 
and  related  docimients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East- West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213 

(562/980-4015); 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE,  Bin  C15700,  Building  1,  Seattle,  WA 
98115-0070  (206/526-6150);  and 

Regional  Administrator,  Alaska 
Region,  709  W.  9*  Street,  Federal 
Building  Room  461,  P.O.  Box  21668, 
Juneau.  AK  99802  (907/586-7235). 
SUPPLEMENTARY  INFORMATION:  On 
September  27,  1999,  notice  was 
published  in  the  Federal  Register  (64 
FR  51960)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
permit  to  take  several  species  of  marine 
mammals  by  Level  B  harassment  during 
the  course  of  commercial  photographic 
activities  in  California,  Alaska, 
Washington  waters,  excluding  the  area 
west  of  124°  west  longitude  and  north 
of  48°  north  latitude.  The  requested 
permit  has  been  issued,  under  the 
authority  of  §  104(c)(6)  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.). 

Dated:  December  30, 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-716  Filed  1-11-00;  8:45  am) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  On  December  20,  1999,  64  FR 
71124,  the  Department  of  Defense 
published  a  notice  to  announce  a 


meeting  of  the  Defense  Partnership 
Council  to  be  held  January  11,  2000. 
This  notice  is  to  announce  that  the 
meeting  is  cancelled  due  to  conflicts  in 
members'  schediAes. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key 
Boulevard,  Suite  B-200,  Arlington,  VA, 
22209-5144,  (703)  696-1450. 

Dated:  January  6,  2000. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  00-658  Filed  1-11-99;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Defense  Science  Board  Task  Forcie  on 
Patriot  Anti-Cruise  Missile 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Patriot  Anti-Cruise 
Missile  (PACM)  will  meet  in  closed 
session  on  February  1,  2000,  at  Science 
Applications  International  Corporation 
(SAIC),  4001  North  Fairfax  Drive, 
Arlington,  VA. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  and  Director,  Ballistic 
Missile  Defense  Organization  on 
progranmiatic  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting, 
the  Task  Force  will  review  and  compile 
recommendations  for  the  Secretary  of 
Defense  on  how  to  best  respond  to  the 
Congressional  directive  to  assess  the 
capability  of  the  PACM  to  counter 
cruise  missiles,  including  low- 
obser\'able  cruise  missiles,  compared  to 
the  capabiUty  of  the  Patriot  PAC-3 
missile  and  other  upgraded  versions  of 
the  Patriot  missile  to  counter  such 
threats,  and  the  opportunity  costs  of 
PACM  acquisition. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 
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2000. 


Datfid:  January 
L.M.  Bynuin, 
Alternate  OSD  Federal 
Officer,  Depart  me  it 
[FR  Doc.  00-659 

BILLINQ  CODE  5001-lb-M 


Filed 


Register  Liaison 
of  Defense. 

1-11-00;  8:45  ami 


DEPARTMENT  >F  DEFENSE 

Departnwnt  of  i  M  Army 

Notice  of  Intent  ito  Prepare  a 
Programmatic  Environmental  Impact 
Statement  (PEI$)  for  the  Fort  Sam 
Houeton  Maateit  Plan,  Fort  Sam 
Houeton,  Texaaj 

AGErM:Y:  Departihent  of  the  Army.  DOD. 
action:  Notice  o  t  Intent. 


SUMMARY:  The 
is  updating 
Property  Master 
Houston.  Texas 
documents  is  re 
as  the  Real 
installation 
efforts  to  manag 
Fort  Sam 
prepare  a  PEIS 
resulting  from 
at  Fort  Sam 
the  National  En 
(NEPA).  Public 
4341).  The  PEIS 
impacts  for  Fort 
the  installation 
installation's 


D  epartment  of  the  Army 
com  jonents  of  the  Real 
Plan  for  Fort  Sam 
This  series  of 
erred  to  in  the  aggregate 
Prop  Jrty  Master  Plan  or  the 
Master  Plan.  As  a  part  of  its 
the  overall  mission  of 
Houstin,  the  Army  will 

f  n  proposed  revisions 
n  aster  planning  activities 
Hoqston  in  accordance  with 
ironmental  Policy  Act 
^w  91-190  (42  U.S.C. 
will  evaluate  potential 
Sam  Houston  should 
dopt  revisions  to  the 
Mister  Plan. 


ADDRESSES:  Direct 
comments 
Fort  Sam  Houston 
Ms.  Jackie  Schla  tter 
Manager.  Envirqnmental 
Resources  Divis 
ATTN:  MCGA- 
Street  (bldg.  41 
Texas  78234-50P7 


written  questions  or 
concerning  the  scope  of  the 
Master  Plan  PEIS  to: 
,  PEIS  Project 

and  Natural 
on.  Fort  Sam  Houston 
W-ENR.  2202  15th 
Fort  Sam  Houston. 


1?B 


FOR  FURTHER 

Jackie  Schlatter 
SUPPLEMENTARY 
Houston  is  an  i 
Army  Medica 
Fort  Sam  Houston 
31,000  acres  dis 
Sam  Houston  MJlitary 
(3,150  acres). 
Reservation  (CBMR) 
the  Canyon  Laki 
(CLRA)(110ac 
located  18  miles 
Houston  and 
areas  and  ranges 
Fort  Sam  Houston 
Corps  of  Engi 
recreation  of  its 
temporary  duty  personnel 

The  overall 
Houston  includ 


'ine  3rs 


mi 


INF  3RMATI0N  ' 


Ms. 


CONTACT: 

It  (210)  221-5093. 
NFORMATION:  Fort  Sam 
ral  part  of  the  U.S. 
Command  (MEDCOM). 
has  approximately 
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activities  including  the  capacity  to 
function  as:  a  major  U.S.  Army 
command  and  control  operation;  a 
center  for  premier  medical  training 
facilities;  Brooke  Army  Medical  center 
(BAMC);  a  Garrison  headquarters 
providing  administrative  support  for  the 
installation  and  its  tenants;  a  major 
mobilization  station  for  the  U.S.  Army 
in  the  event  of  a  national  or  regional 
emergency  requiring  a  Reserve  call-up; 
and  an  established  military  complex 
with  the  capability  to  support  other 
unforeseen  national  contingencies. 

The  normal  operations  associated 
with  the  daily  functions  of  Fort  Sam 
Houston  and  its  associated  properties 
are  diverse  and  encompass  nearly  all  the 
activities  of  a  small  city,  but  with  the 
addition  of  military  training  functions. 
The  broad  categories  of  activities 
associated  with  Fort  Sam  Houston  can 
be  broken  down  into  the  following  eight 
basic  functions:  administration  and 
support;  construction  (including 
demolition);  operation  and 
maintenance;  light  industry;  research, 
development,  test  and  evaluation; 
medical  services;  recreation;  and 
training. 

The  largest  organizational  occupants 
of  Fort  Sam  Houston  include  five  major 
tenants  and  the  U.S.  Army  Garrison, 
Fort  Sam  Houston  (Garrison),  which 
provides  the  headquarters  function  for 
the  installation  itself.  The  five  major 
tenants  are:  Headquarters,  U.S.  Army 
MEDCOM;  Brooke  Army  Medical 
Center.  U.S.  Army  Medical  Department 
Center  and  School  (AMEDDC&S); 
Headquarters.  Fifth  U.S.  Army;  and 
Headquarters.  U.S.  Army  5th  Recruiting 
Brigade.  There  are  also  numerous  other 
smaller  tenants  and  service  agencies 
located  on  or  supported  by  the  post. 

Alternatives:  The  PEIS  will  describe 
the  master  planning  process,  existing 
master  plan,  and  proposed  revisions  to 
the  existing  master  plan  for  Fort  Sam 
Houston.  The  PEIS  will  describe  the 
existing  environment,  cultural  and 
natural  resources,  social,  economic,  and 
environmental  justice  conditions  and 
impacts  to  those  existing  conditions 
associated  with  the  revised  master  plan 
for  Fort  Sam  Houston.  The  alternatives 
will  wither  be  status  quo,  reuse  through 
Military  Construction,  Army  project, 
reuse  through  leasing,  sale  for  off-site 
removal,  or  demolition. 

A  significant  issue  that  will  be 
addressed  is  the  reuse  and/or 
disposition  of  property  that  may  be 
eligible  for  listing  in  the  National 
Register  of  Historic  Places. 

Scoping:  A  public  scoping  meeting  in 
connection  with  this  PEIS  will  be  held 
at  Fort  Sam  Houston  in  San  Antonio, 
Texas.  The  meeting  time  and  location 


will  be  published  in  local  newspapers: 
This  meeting  will  provide  the 
opportunity  for  the  public  to  become 
aware  of  the  PEIS  and  for  the  Army  to 
gather  public  input  regarding  the  scope 
of  the  study.  Those  unable  to  attend  the 
scheduled  scoping  meeting  may  submit 
written  comments  regarding  the  scope 
of  the  PEIS  throughout  the  scoping 
period.  A  mailing  list  has  been  prepared 
for  public  scoping  and  review 
throughout  the  preparation  process  of 
this  PEIS.  This  list  includes  local,  state, 
and  Federal  agencies  with  jurisdictions 
or  other  interests  in  the  project.  In 
addition,  the  mailing  list  includes  all 
adjacent  property  owners,  affected 
municipalities  and  other  interested 
parties  such  as  conservation 
organizations.  Anyone  wishing  to  be 
added  to  the  mailing  list  should  contact 
the  person  identified  above. 

Dated:  lanuary  6,  2000. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  (ASA(I&E). 

[FR  Doc.  00-704  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Restricted  Eligiblity  Support 
of  Advanced  Fossil  Resource 
Utilization  Research  by  Historically 
Black  Colleges  and  Universities  and 
Other  Minority  Institutions 

agency:  U.S.  Department  of  Energy 
(DOE),  National  Energy  Technology 
Laboratory  (NETL). 
ACTION:  Notice  of  restricted  eligibility. 

summary:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  (HBCU)  and  Other  Minority 
Institutions  (OMI)  in  support  of 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization. 
Applications  will  be  subjected  to  a 
review  by  a  DOE  technical  panel,  and 
awards  will  be  made  to  a  select  number 
of  applicants  based  on  the  scientific 
merit  of  the  application,  relevant 
program  policy  factors,  and  the 
availability  of  funds.  Collaboration  with 
private  industry  is  encouraged. 
FOR  further  INFORMATION  CONTACT:  Mrs. 
Debra  A.  Duncan,  U.S.  Department  of 
Energy.  National  Energy  Technology 
Laboratorv.  Acquisition  and  Assistance 
Division.  P.O.  Box  10940.  MS  921-107, 
Pittsburgh  PA  15236-0940,  Telephone: 
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412-386-5700,  FAX:  412-386-6137,  E- 
mail:  duncan@netl.doe.gov.  The 
solicitation  (available  in  both  Word 
Perfect  6.1  for  Windows  and  Portable 
Document  Format  (PDF))  will  be 
released  on  DOE's  NETL  World  Wide 
Web  Server  Internet  System  (http:// 
www.netl.doe.gov/business/solicit)  on 
or  about  January  7,  2000.  If  applicants 
do  not  have  Internet  capability,  a  3.5" 
double  sided/high  density  diskette  copy 
of  the  solicitation  will  be  available, 
upon  receipt  of  a  written  request 
submitted  via  fax  or  e-mail  to  Mrs. 
Duncan.  No  telephone  requests  will  be 
honored  for  request  of  diskettes. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Solicitation:  "Support  of 
Advanced  Fossil  Resource  Utilization 
Research  by  Historically  Black  Colleges 
and  Universities  and  Other  Minority 
Institutions." 

Objectives:  Through  Program 
Solicitation  No.  DE-PS26-00FT40760, 
the  Department  of  Energy  seeks 
applications  from  HBCU  and  OMl  and 
HBCU/OMI-affiliated  research  institutes 
for  innovative  research  and 
development  of  advanced  concepts 
pertinent  to  fossil  resource  conversion 
and  utilization.  The  resultant  grants  are 
intended  to  maintain  and  upgrade 
educational,  training,  and  research 
capabilities  of  our  HBCU/OMI  in  the 
fields  of  science  and  technology  related 
to  fossil  energy  resources;  to  foster 
private  sector  participation, 
collaboration,  and  interaction  with 
HBCU/OMI;  and  to  provide  for  the 
exchange  of  technical  information  and 
to  raise  the  overall  level  of  HBCU/OMI 
competitiveness  with  other  institutions 
in  the  field  of  fossil  energy  research  cuid 
development.  Thus,  the  establishment 
of  linkages  between  the  HBCU/OMI  and 
the  private  sector  fossil  energy 
commimity  is  critical  to  the  success  of 
this  program,  and  consistent  with  the 
Nation's  goal  of  ensuring  a  future 
supply  of  fossil  fuel  scientists  and 
engineers  from  an  previously  under- 
utilized resource. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is  restricted 
to  HBCU  and  OMI  recognized  by  the 
Office  for  Civil  Rights  (OCR),  U.S. 
Department  of  Education,  and  identified 
on  the  OCR's  U.S.  Department  of 
Education  list  of  U.S.  Accredited 
Postsecondary  Minority  Institutions  list 
in  effect  on  the  closing  date  of  the 
program  solicitation.  Applications 
submitted  by  any  institution  not  on 
OCR's  aforementioned  list  are  ineligible 
for  technical  evaluation  and  award.  For 
information  regarding  the  qualification 
criteria  and  process  of  becoming 
recognized  by  the  Education 


Department's  OCR  as  a  "Minority 
Institution,"  institutions  should  contact 
the  Education  Department  directly  at 
the  following  address:  Mr.  Peter  A. 
McCabe,  Office  for  Civil  Rights.  U.S. 
Department  of  Education,  Washington 
DC  20202.  Telephone  202-205-9567. 
Note:  The  Education  Department  should 
only  be  contacted  on  matters  related  to 
Institutional  status;  questions  regarding 
the  Program  Solicitation  should  be 
directed  to  Mrs.  Duncan  at  DOE. 

Applications  from  HBCU/OMI- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 
university  with  which  they  are 
affiliated.  The  university  {not  the 
university-affiliated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award.  Applications 
submitted  in  response  to  the  solicitation 
must  meet  the  following  two  criteria: 
the  Principal  Investigator  or  a  Co- 
Principal  Investigator  must  be  a 
teaching  professor  at  the  submitting 
university  listed  in  the  application;  and 
a  minimum  of  30%  of  personnel  time 
invoiced  under  the  grant  is  to  pay  for 
student  assistance  for  each  year  of  the 
grant.  Although  it  is  not  required  as  an 
application  qualification  criterion, 
collaboration  with  the  private  sector  is 
encouraged,  and  applications  proposing 
private  sector  collaboration  may  be 
evaluated  more  favorably.  The 
solicitation  will  contain  a  complete 
description  of  the  technical  evaluation 
factors  and  relative  importance  of  each 
factor.  Collaboration  by  the  private 
sector  with  the  HBCU/OMI  may  be  in 
the  form  of  cash  cost  sharing, 
consultation,  HBCU/OMI  access  to 
industrial  facilities  or  equipment, 
experimental  data  and/or  equipment  not 
available  at  the  university,  or  as  a 
subgrantee/subcontractor  to  the  HBCU/ 
OMI. 

Areas  of  Interest:  In  order  to  develop 
and  sustain  a  national  program  of 
HBCU/OMi  research  in  advanced  and 
fundamental  fossil  fuel  studies,  the 
Department  of  Energy  is  interested  in 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
fuel  conversion  and  utilization  limited 
to  the  following  seven  (7)  technical 
topics: 
Topic  1 — Advanced  Environmental 

Control  Technologies  for  Coal 
Topic  2 — Advanced  Coal  Utilization 
Topic  3 — Clean  Fuels  Technology 
Topic  4 — Heavy  Oil  Upgrading  and 

Processing 
Topic  5 — Advanced  Recovery, 

Completion/Stimulation,  and 

Geoscience  Technologies  for  Oil 
Topic  6 — Natural  Gas  Supply,  Storage, 

and  Processing 


Topic  7 — Faculty/Student  Exploratory 
Research  Training  Grants 

Note:  Technical  Topic  No.  7,  Faculty/ 
Student  Exploratory  Research  Training 
Grants,  is  the  only  topic  under  this  Program^ 
Solicitation  wherein  the  inclusion  or 
exclusion  of  private  sector  collaboration  will 
not  affect  the  technical  evaluation  of  the 
application. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (grants)  for  each 
project  selected.  DOE  reserves  the  right 
to  support  or  not  support,  with  or 
without  discussions,  any  or  all 
applications  received  in  whole  or  in 
part,  and  to  determine  how  many 
awards  may  be  made  through  the 
solicitation  subject  to  funds  available  in 
this  fiscal  year.  The  limitation  on  the 
maximum  DOE  funding  for  each 
selected  grant  to  be  awarded  under  this 
Program  Solicitation  is  as  follows: 


Topics  1-6: 
Award  0-12  months  grant 

duration 

1 3-24  months  grant  duration 
25-36  months  grant  duration 

Topic  7:  0-12  months  grant  du- 
ration   


Maximum 
award 


$85,000 
150,000 
200,000 

20,000 


Approximately  $900,000  is  planned 
for  this  solicitation.  The  total  should 
provide  support  for  four  to  eight 
research  and  development  application 
selections  (Topics  1-6),  and 
approximately  two  to  twelve  faculty/ 
student  exploratory  research  training 
application  selections  (Topic  7). 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  January  7, 
2000.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation.  To  be  eligible, 
applications  must  be  received  by  the 
designated  DOE  office  by  the  closing 
time  and  date  specified  in  the  Program 
Solicitation  (ant  ciprted  to  be  on  or 
about  February  18,  2000,  at  5:00  PM 
Eastern  Standard  Time). 

Issued  ill  Pittsburgh.  Pennsylvania  on 
[anuary  5,  2000. 
William  R.  Mundorf, 
Contracting  Officer,  Acquisition  and 
Assistance  Division. 

jFR  Doc.  00-748  Filed  1-11-00;  8:45  am] 
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Oil  Company;  Amplication  for  Blanket 
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Marathon,  an  Ohio  corporation  with  its 
principal  place  of  business  in  Houston, 
Texas,  is  a  wholly  owned  subsidiary  of 
USX  Corporation,  also  a  Delaware 
corporation.  PANGC  and  Marathon  are 
not  affiliated  with  each  other.  They  own 
and  operate  natural  gas  liquefaction  and 
marine  terminal  facilities  at  Kenai, 

On  March  17,  1993,  DOE  granted  a 
request  by  PANGC  and  Marathon  for  a 
two-year  blanket  authorization  to  export 
up  to  10  Bcf  of  LNG  from  their  Kenai 
facilities  beginning  on  the  date  of  the 
first  delivery.  See  DOE/FE  Order  No. 
786  (1  FE  1  70,777).  That  authorization 
was  first  used  March  25,  1997,  and 
expired  March  24, 1999.  PANGC  and 
Marathon  currently  have  long-term 
authority  to  export  to  Japan  up  to  64.4 
trillion  Btu's  (approximately  64.4  Bcf)  of 
LNG  per  year  through  March  31,  2009, 
piusuant  to  DOE/FE  Opinion  and  Order 
Nos.  261,  et  al.  (July  28,  1988-March  2, 
1995)  and  1473  (April  2,  1999).  See  1 
ERA  Tl  70,130,  1  FE  H  70,454,  H  70,506, 

I  FE  11  70,607,  1  FE  H  71.087,  and  2  FE 

II  70,317.  In  granting  Order  1473,  DOE 
determined  an  extension  of  the  LNG 
export  would  not  be  inconsistent  with 
the  public  interest.  In  particular,  DOE 
found  there  is  a  sufficient  supply  of 
natural  gas  in  Alaska  to  satisfy  local  and 
export  demand  through  the  extension 
period. 

PANGC  and  Marathon  indicate  the 
Kenai  facilities  at  times  can 
manufacture  LNG  in  excess  of  the 
volume  required  by  their  currently 
authorized  long-term  sales  arrangements 
with  Japan.  They  would  like  to  make 
this  additional  LNG  available  to 
international  markets.  PANGC  and 
Marathon  further  indicate  the  short-term 
LNG  export  transactions  for  which  they 
now  request  authorization  will  be 
subject  to  monthly  price  adjustments 
based  on  market  conditions  and  the 
prices  of  comparable  competing  fuels. 
They  also  assert  the  proposed  exports 
will  benefit  Alaskan  producers  and 
suppliers  who  otherwise  may  not  have 
a  market  for  their  excess  gas.  In 
addition,  they  maintain  the  exports  will 
benefit  Alaskan  citizens  by  generating 
tax  and  other  revenues  related  to  gas 
production  that  may  not  otherwise  have 
a  market. 

The  decision  on  the  application  of 
PANGC  and  Marathon  for  export 
authority  will  be  made  consistent  with 
the  DOE's  gas  export  policy  guidelines, 
under  which  DOE  considers  the 
domestic  need  for  the  gas  to  be  exported 
and  any  other  issues  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 


commercial  parties  to  fi-eely  negotiate 
their  own  trade  arrangements.  Parties 
that  may  oppose  this  application  should 
conmient  in  their  responses  on  these 
issues  as  they  relat?  to  the  requested 
export  authority.  PANGC  and  Marathon 
assert  the  proposed  export  arrangement 
will  be  in  the  public  interest.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  decisions.  No 
final  decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  wrritten  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Natural  Gas  and  Petroleum 
Import  and  Export  Activities  at  the 
address  listed  above. 

It  is  intended  that  a  decisional  record 
on  this  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procediures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
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material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
schedided,  notice  will  provide  notice  to 
all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuemt 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

Phillips  and  Marathon's  application  is 
available  for  inspection  and  copjdng  in 
the  Natiual  Gas  £ind  Petroleum  Import 
and  Export  Activities  Docket  Room,  3E- 
042,  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C.,  on  January  6, 
2000. 

John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  and  Petroleum,  Import  and 
Export  Activities,  Office  of  Fossil  Energy. 
[FR  Doc.  00-747  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  99-93-LNG] 

Office  of  FossH  Energy;  Sonat  Energy 
Services  Company,  Order  Granting 
Long-Term  Authorization  To  Import 
Liquefied  Natural  Gas  From  Trinidad 
and  Tobago 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  an  order 
granting  Sonat  Energy  Services 
Company  (Sonat)  long-term 
authorization  to  import  up  to  82  billion 
cubic  feet  of  liquefied  natiual  gas  (LNG) 
per  year  fi'om  Trinidad  and  Tobago  over 
a  period  of  22  years  begiiming  on  the 
date  of  the  first  delivery,  in  accordance 
with  Sonat's  final  supply  agreement 
with  British  Gas  Trinidad  and  Tobago 
Limited,  AGIP  Trinidad  and  Tobago 
Limited,  A^eba  Oil  &  Gas  Trinidad 
GmbH,  and  Petroleiun  Company  of 
Trindad  and  Tobago  Limited  and 
authorizations  of  the  Federal  Energy 
Regulatory  Commission. 


This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
and  Petroleiun  Import  and  Export 
Activities  docket  room,  3E-042, 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federeil  holidays.  The  Order  may 
also  be  foimd  on  the  FE  website  at  http:/ 
/www.fe.doe.gov.,  or  on  the  electronic 
bulletin  board  at  (202)  586-7853. 

Issued  in  Washington,  DC,  on  December 
17.  1999. 

lohn  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  and  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 
[FR  Doc.  00-746  Filed  1-11-00;  8:45  am] 

BHJJNO  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-404-008] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Tariff  Filing 

January  6.  2000. 

Take  notice  that  on  December  30, 
1999,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  the  General  Terms  and 
Conditions  to  FERC  Gas  Tariff,  Third 
Revised  Voliune  No.  1 ,  the  following 
revised  tariff  sheet: 
5th  Substitute  Original  Sheet  No.  99-D 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  Commission 
order  of  December  16, 1999,  to  include 
required  language  that  MRT  will 
disclose  the  identity  of  successful 
bidders  of  available  capacity  via  its 
electronic  bulletin  board  and  designated 
internet  site. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRTs 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missoiui. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-666  Filed  1-11-00  8:45  am] 

HLUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-176-011] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
In  FERC  Gas  Tariff 

January  6.  2000. 

Take  notice  that  on  January  4,  2000, 
Natinal  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Voliune  No.  1 ,  Original  Sheet 
No.  26C,  to  be  effective  January  1,  2000. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  Negotiated  Rate 
transactions  with  North  Shore  Gas 
Company  and  The  Peoples  Gas  Light 
and  Coke  Company  under  Rate 
Schedule  FTS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions  ► 
(GT&C)  of  Natural's  Tariff. 

Natural  requested  waiver  of  Section 
49.1(e)  of  the  GT&C  of  Natural's  Tariff 
and  of  the  Commission's  Regulations, 
including  the  30-day  notice  requirement 
of  Section  154.207,  to  the  extent 
necessary  to  permit  Original  Sheet  No. 
26C  to  become  effective  January  1.  2000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


1858 


Federal  Register / Vol.  65,  No.  8 /Wednesday,  January  12,  2000 /Notices 


may  be  viewed  on  the 
//wvKv.ferc.fed.us/online/ 
(2p2) 208-2222  for 

Jr.. 


Room.  This  fihn 

web  at  http: 

rims.htm  (call 

assistance). 

Linwood  A.  Watso^ 

Acting  Secretary. 

(FR  Doc.  00-667  Filed  1-11-00:  8:45  am) 

BILUNG  CODE  6717-01  -M 


DEPARTMENT  QF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  137-0  92] 

Pacific  Gas  &  Electric  Company; 
Notice  of  IMeetlngs 


January  6,  2000 

Take  notice  of  the 
scheduled  meeti  igs 
Relicensing  Coll 
a  meeting  of  the 
subgroup  on  Tue  sday 
Wednesday,  January 
will  be  a  full  gro  ip 
Wednesday,  Jani  ary 
Thursday.  Januai  y 
be  a  Recreationa 
Friday,  January  ; 

All  meetings  vfi 
4:00  p.m.  at  die 
Gateway  Oaks  Uiive 
California.  Expe<  ted 
to  give  their  nanies 
(PG&E)  at  (415) 
can  get  through 


For  further  inforfnat 
Elizabeth  Molloy 
Linwood  A.  Watst^ 


Acting  Secretary. 
|FR  Doc.  00-663  F 


BILUNG  CODE  6717-0*  -M 


following 
of  the  Mokelumme 
borative.  There  will  be 
iicological  Resources 
.  January  1 1  and 
12,2000.  There 
meeting  on 

26,  2000,  and 
27,  2000.  There  will 
subgroup  meeting  on 
8.  2000. 

11  be  from  9:00  a.m.  to 
I'G&E  offices,  2740 
in  Sacramento, 
participants  need 
to  David  Moller 
473-4696  so  that  diey 
!  ecurity. 

ion,  please  contact 
(202)  208-0771. 


•  Jr.. 


led  1-11-00;  8:45  ami 


DEPARTMENT  ( iF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0O|5»-000] 

Petal  Gas  Storage  Company;  Notice  of 
Application 


thit 


January  6.  2000 
Take  notice 
1999.  Petal  Gas 
(Petal).  229  Milatn 
Louisiana  71101 
CPOO-59-000  an 
to  Section  7  of 
(NGA).  for  a  certtficat 
convenience  anc 
Petal  to  construe  t 
and  maintain  ce  tain 


tie 


and 


compression 
in  Forrest,  Jones 


on  December  28, 
i  Itorage  Company 
Street,  Shxeveport, 
fded  in  Docket  No. 
application  pursuant 
Natural  Gas  Act 
e  of  public 
necessity  authorizing 
.  install,  own,  operate, 
storage,  pipeline, 
appurtenant  facilities 
Jasper,  and  Clarke 


Counties,  Mississippi  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  The  filing  may  be 
viewed  at  http://www.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  Mr. 
David  Hayden,  Petal  Gas  Storage 
Company,  229  Milam  Street, 
Shreveport,  Louisiana  71101  or  call 
(318)677-5511. 

Petal  seeks  to  construct  pipeline 
facilities  necessary  to  interconnect  its 
existing  storage  facilities  with  Southern 
Natural  Gas  Company  (SON AT),  near 
Enterprise,  Mississippi  and  to  increase 
the  deliverability  of  Petal's  storage 
facilities.  Specifically,  Petal  proposes  to 
construct,  own,  and  operate: 

(1)  5.5  miles  of  36-inch  diameter, 
storage  header  loop  that  will  loop 
Petal's  existing  5.5  mile,  20-inch 
diameter  storage  header; 

(2)  A  new  compressor  station, 
consisting  of  four  units  totaling  20,000 
horsepower,  adjacent  to  the  existing 
compressor  units  and  equipment 
including  valves  and  appurtenant 
flowlines  at  the  Petal  storage  facility; 

(3)  58.7  miles  of  new  bi-directional 
36-inch  diameter  pipeline  extending 
from  the  terminus  of  the  proposed  36- 
inch  diameter  header  loop  to  a  site 
adjacent  to  Destin's  meter  station; 

(4)  A  new  15,590  horsepower,  four 
unit  compressor  station  on  the  proposed 
line  near  Heidelberg,  Mississippi; 

(5)  Three  new  metering  facilities  at 
proposed  interconnects  with 
Transcontinental  Gas  Pipe  Line 
Corporation,  Southern  Natural  Gas 
Company,  and  Destin; 

(6)  Bi-directional  pig  traps  at  the  Petal 
storage  facility  and  the  proposed  Destin 
meter  station;  and 

(7)  Mainline  block  valves  at  seven 
points  along  the  new  header  loop  and 
along  the  new  pipeline  facility. 

Petal  estimates  that  the  pipeline 
facilities  (exclusive  of  those  related  to 
the  storage  facility)  will  cost 
$72,373,005  and  proposes  to  finance  the 
cost  of  the  facilities  through  a 
combination  of  existing  cash,  or  cash 
equivalent  instruments  on  hand, 
internally  generated  funds,  and  debt 
issued  by  the  parent  company.  Petal 
proposes  an  in-service  date  of  May  31, 
2001  for  the  facilities. 

Petal  requests  that  the  Commission 
approve  initial  cost-of-service  rates,  and 
terms  and  conditions  of  services,  for 
firm  and  interruptible  transportation 
services  over  the  new  64.2  mile,  36-inch 
diameter  pipeline.  Petal  also  seeks 
negotiated  rate  authority  for  services 
over  the  proposed  64.2  mile  pipeline. 


Petal  says  it  intends  to  continue 
charging  market-based  rates  for  storage 
services  and  does  not  seek  any  changes 
in  its  current  authorization  to  charge 
market-based  rates. 

Petal  also  seeks  approval  of  certain 
pro-forma  changes  and  additions  to 
Volume  1,  Part  A  of  its  effective  FERC 
tariff  that  are  required  to  conform  the 
tariff  with  firm  storage  services  Petal 
will  be  providing  over  the  proposed 
facilities.  Petal  intends  that  the  changes 
will  become  effective  upon  the  in- 
service  date  of  the  facilities. 
Additionally,  Petal  requests  certain 
waivers  of  the  Commission's 
regulations. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  January 
27,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of  the 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Coirmienters  will  not  be  required  to 
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serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties,  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Petal  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-662  Filed  1-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-007] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

January  6,  2000. 

Take  notice  that  on  December  30, 
1999,  PG&E  Gas  Transmission, 
Northwest  Corporation  (PG&E  GT-NW) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A,  Fifth  Revised  Sheet  No.  7  and  Second 
Revised  Sheet  No.  7A.  PG&E  GT-NW 
requests  that  the  above-referenced  tariff 
become  effective  January  1,  2000. 

PG&E  GT-NW  states  that  these  sheets 
are  being  filed  to  reflect  the 
implementation  of  a  negotiated  rate 
agreement. 


PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-670  Filed  1-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Project  Nos.  2030-031  and  11832-000] 

Portland  General  Electric  Company; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon;  Notice 
Canceling  Deadline  for  Additional 
Study  Requests 

January  6,  2000. 

On  December  16, 1999,  Portland 
General  Electric  Company  (PGE)  filed  a 
new  major  license  application  for  the 
portions  of  the  Pelton  Round  Butte 
Project  No.  2030  for  which  it  is  the 
licensee.  On  December  17,  1999,  the    . 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  (Tribes) 
filed  a  new  major  license  application  for 
the  entire  project,  docketed  as  Project 
No.  11832-000. 

On  December  23, 1999,  PGE  and  the 
Tribes  filed  a  joint  request  to  extend 
deadlines  for  post-filing  actions,  in  light 
of  a  global  settlement  the  competing 
applicants  have  reached  and  will 
subsequently  file  with  the  Commission. 
On  December  28, 1999,  the 
Commission's  staff,  who  had  not  yet 
received  the  December  28  filing,  issued 
a  NOTICE  OF  APPUCATIONS 
TENDERED  FOR  FILING  WITH  THE 
COMMISSION  AND  SOUCITING 


ADDITIONAL  STUDY  REQUESTS.  The 
notice  established  February  15,  2000,  as 
the  deadline  for  additional  study 
requests. 

The  February  15,  2000,  deadline  for 
filing  additional  study  requests  is 
canceled.  Action  on  PGE's  and  the 
Tribe's  joint  request  will  be  taken  in  a 
futiue  order. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  00-703  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-200-049] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  6,  2000!* 

Take  notice  that  on  December  30, 
1999,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  January  1 ,  2000. 

First  Revised  Sheet  No.  8A 
Second  Revised  Sheet  No.  8L 

REGT  states  that  the  piupose  of  this 
filing  is  to  reflect  a  corporate  name 
change  for  an  existing  negotiated  rate 
contract  and  the  expiration  of  an 
existing  negotiated  rate  contract. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the  ._, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  00-665  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT 


3F  ENERGY 


Federal  Energyi  Regulatory 
Commission 

[Docket  Na  RP99-257-004] 

Williams  Gas  Pipelines  Central,  Inc. 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 


January  6,  2000 
Take  notice 
1999.  Williams 
Inc.  (Williams), 
become  part  of  i 
Original  Volumi 
tariff  sheets, 
date  of  November 


its 


tl  at  on  December  30, 
jas  Pipelines  Central, 
tendered  for  filing  to 
FERC  Gas  Tariff, 
No.  1 ,  the  following 
the  proposed  effective 
1,  1999: 


Nos.  30-33  and  266 
No.  267,  272,  286,  and 


First  Revised  She(  t 
Second  Revised  Speet 

287 
First  Revised  She^  Nos.  289  and  290 

Williams  state  s  that  it  filed  on  June 
18,  1999  an  Offi-  of  Settlement 
(Settlement)  in  ttie  above-referenced 
docket,  which  n  isolved  all  issues  related 
to  Williams'  gas  supply  realignment 
(GSR)  costs.  The  Commission  approved 
the  Settlement  en  August  30, 1999.  No 
party  sought  reh  earing,  so  the 
Settlement  is  nqw  final.  Williams  is 
concurrently  seeding  invoices  (or 
checks)  for  the  a  moimt  of  each 
customer's  diree  t  bill  as  reduced  by 
payments  previi  lusly  received  in 
accordance  witi  the  provisions  of  the 
Settlement. 

Williams  state  s  that  the  purpose  of 
this  filing  is  to  s  Bt  forth  the  amount  of 
each  customer's  direct  bill  or  refund 
amoimt  in  Willi  ims'  FERC  Gas  Tariff 
and  to  modify  Articles  14.2,  27  and  28 
to  refer  only  to  t  le  Settlement.  Previous 
direct  bill  amou  its  set  forth  on  Sheet 
Nos.  30-37  are  i  liminated  and  the 
previous  provisions  of  Articles  14.2,  27 
and  28  are  no  longer  needed.  This  filing 
also  constitutes  kVilliams'  Refund  and 
Reconciliation  F  eport  pursuant  to 
Article  ni(A)  of  he  Settlement. 

Williams  state  s  that  a  copy  of  its  filing 
was  served  on  a  1  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  '  he  dockets  referenced 
above  and  on  al!  of  Williams' 
jurisdictional  ci.  stomers  and  interested 
state  commissio  is. 

Any  person  di  (siring  to  protest  this 
filing  should  fil(  t  a  protest  with  the 
Federal  Energy  1  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accore  ance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considei  3d  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims. htm  (call  202-208-2222  for 

assistance. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-668  Filed  1-11-00;  8:45  am] 

BILUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-381-003] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

January  6,  2000. 

Take  notice  that  on  December  30, 
1999,  Wyoming  Interstate  Company, 
Ltd.  (WIC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  via  its  "Motion  to  Place 
Suspended  Rates  in  Effect,"  the 
following  tariff  sheets,  to  become  ' 
effective  on  January  1,  2000: 

Sub.  Alternate  Tenth  Revised  Sheet  No.  4 
Sub.  Alternate  Ninth  Revised  Sheet  No.  4A 
Fourth  Revised  Sheet  No.  4B 
Sub.  Alternate  Second  Revised  Sheet  No.  5A 
Alternate  Original  Sheet  No.  85A 
Alternate  Original  Sheet  No.  85B 

WIC  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Commission's 
orders  issued  on  July  29, 1999  (88  FERC 
H  61,134)  and  November  29,  1999  (89 
FERC  H  61,250),  in  Docket  No.  RP99- 
381.  Specifically,  the  filing  reflects  the 
elimination  from  the  data  underlying 
WIC's  Docket  No.  RP99-381  rates  costs 
associated  with  facilities  not  placed  in 
service  by  November  30, 1999. 

WIC  states  that  a  full  copy  of  its  filing 
is  being  served  on  each  jurisdictional 
customer,  interested  state  commission, 
and  each  party  that  has  requested 
service  as  well  as  upon  each  party 
appearing  on  the  Commission's  official 
service  list  for  Docket  No.  RP99-381. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-669  Filed  1-11-00;  8:45  am] 

BHJJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOa-76-001] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Compliance  HIIng 

January  6,  2000. 

Take  notice  that  on  December  30, 
1999,  Wyoming  Interstate  Company 
(WIC)  tendered  for  filing  a  compliance 
filing.  WIC  asserts  that  the  piupose  of 
this  filing  is  to  comply  with 
Commission's  order  dated  December  16, 
1999  (89  FERC  161,268). 

WIC  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions,  and  is  otherwise 
available  for  public  inspection  at  WIC's 
office  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wv\rw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-671  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission 

January  6,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2016-044. 

c.  Date /iVed:  December  27, 1999. 

d.  Applicant:  City  of  Tacoma. 

e.  Name  of  Project:  Cowlitz  River 
Hydroelectric  Project. 

f.  Location:  On  the  Cowlitz  River,  in 
Lewis  Coiuity,  Washington.  About  5 
acres  are  included  within  the  Gifford 
Pinchot  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Toby  Freeman, 
Tacoma  Power,  3628  South  35th  Street, 
Tacoma,  WA  98411;  (253)  502-8862. 

i.  FERC  Contact:  David  Turner  (202) 
219-2844,  Email: 
david.turner@ferc.fed.us 

j.  Brief  Project  Description:  The  462- 
megawatt  (MW)  project  consists  of  the 
following:  (1)  606-foot-high,  1.300-foot- 
long  Moosyrock  Dam  and  powerhouse 
containing  two  generating  units  with  a 
combined  capacity  of  300  MW,  (2) 
11,830-acre  Riffe  Lake  at  maximum 
operating  pool  elevation  of  778.5  feet, 
(3)  250  foot-high,  850-foot-long  Mayfield 
Dam  and  powerhouse  containing  four 
generating  units  with  a  combined 
capacity  of  162  MW,  (4)  2,250-acre 
Mayfield  Lake  at  maximum  operating 
pool  elevation  of  425  feet,  (5)  17.9  miles 
of  230  kilovolt  transmission  line,  (6) 
Cowlitz  Salmon  Hatchery,  (7)  a  400-feet- 
long,  28-foot-high  zoned  earthen 
embankment  that  connects  to  a  320-foot- 
long,  12-foot-high  concrete  fish  barrier 
at  the  Cowlitz  Salmon  Hatchery,  known 
at  Barrier  Dam,  (8)  Cowlitz  Trout 
Hatchery,  (9)  Mossyrock  Park,  (10) 
Taidnapam  Park,  and  other  associated 
facilities. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 


reproduction  at  the  address  in  item  h 

above. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  00-^64  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6522-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  and 
Recordkeeping  Activities  Associated 
With  EPA's  SF(,  Emission  Reduction 
Partnership  for  the  Magnesium 
industry 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  and  Recordkeeping  Activities 
Associated  with  EPA's  SFe  Emission 
Reduction  Partnership  for  the 
Magnesium  Industry,  EPA  ICR  No. 
1942.01.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000. 

ADDRESSES:  To  obtain  a  free  copy  of  the 
proposed  ICR,  contact  Scott  Bartos,  U.S. 
Environmental  Protection  Agency  401 
M  Street,  SW  (62021)  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Bartos,  Program  Manager  Tel.: 
(202)  564-9167.  Fax:  (202)  565-2078.  E- 
mail:  bartos.scott@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
produce  or  cast  magnesium  and 
magnesium-based  alloys. 

Title:  Reporting  and  Recordkeeping 
Activities  Associated  with  EPA's  SF^ 
Emission  Reduction  Partnership  for  the 
Magnesium  Industrv  (EPA  ICR  No. 
1942.01). 

Abstract:  In  April  1993,  President 
Clinton  issued  the  Climate  Change 
Action  Plan  (CCAP).  which  established 
a  national  commitment  to  reduce  U.S. 
greenhouse  gas  emissions.  EPA's  newly 
launched  SFb  Emission  Reduction 


Partnership  for  the  Magnesium  Industry 
is  an  important  voluntary  program 
contributing  to  the  country's  overall 
reduction  in  greenhouse  gas  emissions. 
Like  Energy  Star  Buildings,  the 
Voluntary  Aluminum  Industrial 
Partnership,  the  PFC  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry,  and  other 
programs,  the  SF*,  Emission  Reduction 
Partnership  for  the  Magnesium  Industry 
is  a  voluntary  effort  aimed  at  preventing 
pollution  before  it  is  generated.  These 
voluntary'  programs  all  focus  on 
reducing  greenhouse  gas  emissions  and 
tracking  progress  by  collecting 
information  from  partners  on  a  periodic 
basis. 

The  SF(,  Emissions  Reduction 
Partnership  for  the  Magnesium  Industry 
is  a  volimtarj',  non-regulatory  program 
that  promotes  reduction  of  sulfur 
hexailuoride  (SFfe)  emissions  from 
companies  that  melt  and  cast 
magnesium.  These  companies  generally 
include  primary  magnesium  plants  and 
magnesium  casting  facilities.  EPA's 
Climate  Protection  Division  (CPD) 
manages  the  voluntary  program. 

SFf,  is  the  most  potent  greenhouse  gas 
known;  it  is  23,900  times  as  effective  as 
carbon  dioxide  (CO2)  at  trapping  heat  in 
the  Earth's  atmosphere.  Once  released, 
it  will  remain  in  the  atmosphere  for 
more  than  3,000  years.  Magnesium 
companies  use  SFh  gas  to  prevent  the 
molten  metal  from  violent  oxidation 
{i.e.,  burning  or  explosions). 

EPA's  partnership  with  the 
magnesium  industry  seeks  to  inform 
partners  about  available  cost-effective 
emission  reduction  technologies  and 
keep  track  of  successful  emission 
reduction  efforts.  EPA  works  with  the 
U.S.  magnesium  companies  and  serves 
as  a  clearinghouse  for  technical 
information  on  strategies  for  reducing 
SF6  emissions  that  are  economically, 
technically,  and  envirorunentally  sound. 
EPA  will  also  conduct  preliminary 
assessments  of  possible  substitute  gases 
and  share  this  information  with 
partners.  Ultimately,  EPA  provides 
recognition  to  companies  for  their 
successes  in  reducing  SFf,  emissions, 
either  through  certificates  and  awards  or 
through  assistance  in  publishing  their 
achievements. 

Participation  in  the  program  begins  by 
completing  a  Memorandum  of 
Understanding  (MOU)  that  outlines  EPA 
and  partner  company  responsibilities. 
This  MOU  defines  a  voluntary 
agreement  between  the  magnesium 
company  and  EPA.  All  U.S.  magnesium 
producing  and  casting  companies  are 
invited  to  join  the  partnership.  The 
MOU  agreement  can  be  terminated  by 
either  party  30  days  after  receipt  of 
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b/ 


and 


written  notice 
no  penalties  or 
By  joining  the 
agrees  to  track 
its  SFa  emission^ 
International 
(IMA)  acts  as  a 
the  reported 
EPA  for  the 
confidentiality 
individual  com 


dat) 


company  s 

•  An  estimate  d 
emission  rate  in 
SFh  emitted  (kg) 
magnesium  pro( 
(metric  tons). 

•  Estimated 

•  Information 
partner's 
company  has 
use  or  emissioni 


the  other  party  with 
( ;ontinuing  obligations, 
partnership,  a  company 
report  an  estimate  of 
to  EPA  annually.  The 
Mignesium  Association 
t  lird  party,  assembling 
and  transmitting  it  to 
purpose  of  protecting  the 
data  submitted  by 
anies.  A  partner 
anniial  report  will  indicate: 
normalized  SF?, 
terms  of  the  weight  of 
per  unit  weight  of 
uced  or  processed 


(if( 


ti»tal  SFft  emissions, 
provided  at  the 
discretion  on  efforts  the 

ui  dertaken  to  reduce  SFh 


It  is  anticipated 
be  reported 


based 


necess  irv 


emu  sion 


with  any 
account  for 
achieved  by  the 
year.  IMA  will 
that  presents  a 
estimate  for  all 
partnership  wil 
group  using  the 
emissions  estin^te 


tital 


let 


Icng' 


tJC 


company  using 
emissions  rate, 
be  presented  a 
description?  of 
annual  report  ir 
technical  infornjat 
preparing  this 
designated  co 
be  omitted  or 
agency  may  not 
a  person  is  not 
a  collection  of  i 
displays  a  curre 
number.  The 
EPA's  regulatioi^s 
part  9  and  48 

The  EPA  woujd 
comments  to: 

(i)  Evaluate 
collection  of 
for  the  proper 
functions  of  the 
whether  the 
practical  utility 

(ii)  Evaluate 
agency's  estimate 
proposed  coUec  ;i 
including  the 
methodology 

(iii)  Enhance 
clarity  of  the 
collected;  and 

(iv)  Minimizejthe 
collection  of  in 
are  to  respond 


that  SFf,  emissions  will 
on  records  of  SF^  use, 
adjustments  made  to 
reductions 
Company  during  the 
f  repare  a  report  for  EPA 
SFf,  emissions 
porting  partners.  The 
track  progress  as  a 
aggregate  total  SFh 

and  by  individual 
he  normalized 
he  emissions  data  will 

with  the  optional 
lartner  activities  in  an 
an  effort  to  promote 
ion  sharing.  In 
report,  any  information 
nf  dential  by  partners  will 
ot  lerwise  protected.  An 
conduct  or  sponsor,  and 
quired  to  respond  to, 
formation  unless  it 
itly  valid  OMB  control 
ONiB  control  numbers  for 
are  listed  in  40  CFR 
Chapter  15. 
like  to  solicit 


whether  the  proposed 

ion  is  necessary 
p  srformance  of  the 
agency, including 
information  will  have 

t|ie  accuracy  of  the 
of  the  burden  of  the 
ion  of  information, 
idity  of  the 
assumptions  used; 
he  quality,  utility,  and 
inl  ormation  to  be 


!  v<l 
ard 


burden  of  the 

f  jrmation  on  those  who 

ncluding  through  the 


use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  In  estimating  the 
expected  burden,  EPA  assumes  10 
companies  will  join  in  the  first  year  and 
5  companies  will  join  in  each  of  the 
second  and  third  years  for  an  average  of 
15  partners/year  over  the  3  years 
covered  by  this  ICR. 

Average  annual  reporting  burden 
hours  =1,834. 

Average  burden  hours/response  =  122. 

Frequency  of  response  =  l/year. 

Estimated  number  of 
respondents  =  15. 

Estimated  total  annual  cost 
burden  =  S9?>, 251. 

Total  capital  and  start-up 
costs  =  S93\. 

Total  operation  and  maintenance 
costs  =  $26,400. 

*Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  20,  1999. 
Jeanne  Briskin, 

Chief,  State  Outreach  &  Industrial  Branch. 
[FR  Doc.  00-731  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6522-5] 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
Dallas/Fort  Worth  (DFW)  9%  Rate-of- 
Progress  for  Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  status. 

SUMMARY:  In  this  document,  EPA  is 
announcing  that  the  motor  vehicle 
emissions  budgets  contained  in  the 


submitted  DFW  9%  Rate-of-Progress 
(ROP)  for  ozone  State  Implementation 
Plan  (SIP)  are  adequate  for 
transportation  conformity  purposes.  As 
a  result  of  this  determination, "the 
budgets  from  the  submitted  DFW  9% 
ROP  SIP  may  be  used  for  future 
conformity  determinations  in  the  DFW 
area.  No  comments  were  received 
during  the  public  comment  period. 
DATES:  These  budgets  are  effective 
January  27,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.  E.,  The  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas.  TX  75202; 
telephone  (214)  665-7247. 
SUPPLEMENTARY  INFORMATION: 
Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
The  EPA's  conformity  rule,  40  CFR  part 
93,  requires  that  transportation  plans, 
programs,  and  projects  conform  to  SIPs 
and  establishes  the  criteria  and 
procedures  for  determining  whether  or 
not  they  do.  Conformity  to  a  SIP  means 
that  transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  by  which  EPA  determines 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  An  adequacy  review  is 
separate  from  EPA's  completeness 
review,  and  it  should  not  be  used  to 
prejudge  EPA's  ultimate  approval  of  the 
SIP.  Even  if  we  find  a  budget  adequate, 
the  SIP  could  later  be  disapproved. 

On  March  2,  1999,  the  D.  C.  Circuit 
Court  of  Appeals  ruled  that  budgets 
contained  in  submitted  SIPs  cannot  be 
used  for  conformity  determinations 
unless  EPA  has  affirmatively  found  the 
conformity  budget  adequate.  We  have 
described  our  process  for  determining 
the  adequacy  of  submitted  SIP  budgets 
in  the  policy  guidance  dated  May  14, 
1999,  and  titled  Conformity  Guidance 
on  Implementation  of  March  2, 1999 
Conformity  Court  Decision.  You  may 
obtain  a  copy  of  this  guidance  from 
EPA's  conformity  web  site:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  "conformity"  and  then  scroll 
down)  or  by  contacting  us  at  the  address 
above. 

By  this  notice,  we  are  simply 
announcing  the  adequacy  determination 
that  we  have  already  made.  On  October 
29,  1999,  we  received  the  DFW  9%  ROP 
SIP  which  contained  a  volatile  organic 
compounds  budget  of  147.22  tons/day 
and  a  nitrogen  oxides  budget  of  284.14 
tons/day.  Notice  that  we  had  received 
this  SIP  was  parallel  processed  and 


Federal  Register / Vol.  65,  No.  8 / Wednesday,  January  12,  2000 /Notices 


1863 


posted  on  the  EPA's  website  for  a 
30-day  public  comment  period  on 
August  16,  1999.  The  public  comment 
period  closed  on  September  15, 1999. 
We  did  not  receive  any  comments.  After 
the  public  comment  process  and  formal 
submission  of  this  Sff  without 
substantive  change,  we  sent  a  letter  to 
the  Texas  Natural  Resource 
Conservation  Conunission  stating  that 
these  budgets  are  adequate  and  can  be 
used  for  conformity  determinations. 

Therefore,  the  budgets  contained  in 
the  submitted  DFW  9%  ROP  SIP  as 
referenced  above  may  be  used  for 
transportation  conformity  by  the 
Metropolitan  Planning  Organization  in 
DFW. 

Dated:  December  16, 1999. 
}erry  Clifford, 

Deputy  Regional  Administrator,  Region  6. 
|FR  Doc.  00-730  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  6S60-S04j 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6422-4] 

Integrated  Risk  Information  System 
(IRIS);  Announcement  of  2000 
Program;  Request  for  information 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  Announcement  of  IRIS 
2000  Program  and  request  for  scientific 
information  on  health  effects  that  may 
result  ficom  chronic  exposure  to 
chemical  substances. 

SUMMARY:  The  Integrated  Risk 
Information  System  (IRIS)  is  an  EPA 
data  base  that  contains  EPA  scientific 
consensus  positions  on  human  health 
effects  that  may  result  from  chronic 
exposure  to  chemical  substances  in  the 
environment.  On  December  10,  1998, 
EPA  announced  the  1999  IRIS  agenda 
and  solicited  scientific  information  from 
the  public  for  consideration  in  assessing 
health  effects  from  specific  chemical 
substances  (63  FR  68285).  Most  of  the 
assessments  listed  are  near  completion, 
and  EPA  is  preparing  a  new  set  of 
chemical  health  assessments  for  IRIS. 
This  Notice  describes  the  Agency's 
plans,  and  solicits  scientific  data  and 
evaluations  for  consideration  in  EPA's 
new  assessments.  This  Notice  also 
discusses  public  availability  of  draft 
assessments,  and  cooperation  between 
EPA  and  external  parties  on  assessment 
development. 

DATES:  Please  submit  information  in 
response  to  this  Notice  by  March  13, 
2000. 


ADDRESSES:  Please  send  relevant 
scientific  information  to  the  IRIS 
Submission  Desk  in  accordance  with  the 
instructions  provided  under 
"Submission  of  Information"  in  this 
Notice.  Note  the  new  address  for  the 
IRIS  Submission  Desk. 
FOR  FURTHER  INFORMATION:  For 
information  on  the  IRIS  program, 
contact  Amy  Mills,  National  Center  for 
Environmental  Assessment  (mail  code 
8601D),  U.S.  Enviroimiental  Protection 
Agency,  Washington,  DC  20460,  or  call 
(202)  564-3204,  or  send  electronic  mail 
inquiries  to  mills.amy@epa.gov.  For 
general  questions  about  access  to  IRIS, 
or  the  content  of  IRIS,  please  call  the 
Risk  Information  Hotline  at  (513)  569- 
7254. 
SUPPLEMENTARY  INFORMATION: 

Background 

IRIS  is  an  EPA  data  base  containing 
Agency  consensus  scientific  positions 
on  potential  adverse  human  health 
effects  that  may  result  from  chronic  (or 
lifetime)  exposure  to  chemical 
substances  found  in  the  environment. 
IRIS  ciirrendy  provides  health  effects 
information  on  over  500  specific 
chemical  substances. 

IRIS  contains  chemical-specific 
summaries  of  qualitative  and 
quantitative  health  information  in 
support  of  the  first  two  steps  of  the  risk 
assessment  process,  i.e.,  hazard 
identification  and  dose-response 
evaluation.  IRIS  information  includes 
the  reference  dose  for  non-cancer  health 
effects  resulting  from  oral  exposure,  the 
reference  concentration  for  non-cancer 
health  effects  resulting  from  inhalation 
exposure,  and  the  carcinogen 
assessment  for  both  oral  and  inhalation 
exposure.  Combined  with  specific 
situational  exposure  assessment 
information,  the  summary  health  hazard 
information  in  IRIS  may  be  used  as  a 
source  in  evaluating  potential  public 
health  risks  from  environmental 
contaminants. 

The  IRIS  Program 

EPA's  process  for  developing  IRIS 
consists  of,  (1)  an  annual  Federal 
Register  announcement  of  EPA's  IRIS 
agenda  and  call  for  scientific 
information  from  the  public  on  the 
selected  chemical  substances,  (2)  a 
search  of  the  current  literature,  (3) 
development  of  health  assessments  and 
draft  IRIS  summaries,  (4)  peer  review 
within  EPA,  (5)  peer  review  outside 
EPA,  (6)  EPA  consensus  review  and 
management  approval,  (7)  preparation 
of  final  IRIS  summaries  and  supporting 
documents,  and  (8)  entry  of  summaries 
and  supporting  documents  into  the  IRIS 
data  base. 


Assessments  Completed  in  FY  1999  and 
Early  FY  2000 

The  following  assessments  were 
completed  and  entered  into  IRIS  in  FY 
1999  and  early  FY  2000.  These 
assessments  were  announced  in  the 
Federal  Register  notice  of  December  10, 
1998.  All  health  endpoints,  cancer  and 
non-cancer,  were  assessed  unless 
otherwise  noted.  Where  information 
was  available,  oral  reference  doses, 
inhalation  reference  concentrations,  and 
cancer  unit  risks  and  slope  factors  were 
developed. . 


Name 

CAS  No. 

Acetonitrile  

Benzene  (inhalation  carcino- 
genicity)   

Ethylene  glycol  monobutyl 
ether 

75-05-8 

71-43-2 

111-76-2 

Assessments  in  Progress — Completion 
Planned  for  FY  2000  or  FY  2001 

The  following  assessments  are 
underway  or  generally  complete,  and 
are  planned  for  entry  into  IRIS  in  FY 
2000  or  FY  2001.  These  assessments 
were  announced  in  the  December  10, 
1998,  Federal  Register  notice.  All  health 
endpoints,  cancer  and  non-cancer,  are 
being  assessed  unless  otherwise  noted. 
Where  information  is  available,  oral 
reference  doses,  inhalation  reference 
concentrations,  cancer  unit  risks  and 
slope  factors  are  being  developed. 


Name 


Acetaldehyde  

Acetone 

Ammonium  perchlorate  (and 

associated  salts)  

Benzene  (oral  carcinogenicity 

and  non-cancer  endpoints) 

Benzo[a]pyrene 

Boron  

Bromate  

1 ,3-Butadiene  

Cadmium  

Chloral  hydrate 

Chlorine  dioxide  

Chlorite  (sodium  salts) 

Chloroethane  .• 

Chloroform  

Chloroprene  

Copper  

Cyclohexane 

Dichloroacetic  acid  

1 ,3-Dichloropropene  

Di(2-ethylhexyl)phthalate  

Diftubenzuron 

Diesel  emissions 

Efhylbenzene  

Ethylene  oxide  

Formaldehyde  

Hexachlorocyclopentadiene  .... 

Isopropanol  

Methyl  chloride  

Methyl  Isobutyl  ketone  (MIBK) 
Methyl  ten-butyl  ether  (MTBE) 


CAS  No. 


75-07-0 
67-64-1 

7790-98-9 

71-43-2 

50-32-8 

7440-42-8 

7758-01-2 

106-99-0 

7440-43-9 

75-87-6 

10049-04-4 

7758-19-2 

75-00-3 

67-66-3 

126-99-8 

7440-50-8 

110-82-7 

79-43-6 

542-75-6 

117-81-7 

35367-38-5 

[N.A.] 

100-41-4 

75-21-8 

50-00-0 

77-47-4 

67-63-0 

74-87-3 

108-10-1 

1634-04-4 
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Name 


Nickel  (soluble  sal^) 
Nitrobenzene  ... 
Pendimethalin  .. 

Phenol 

Quinoline 

Pentachlorophenol 
Polychlorinated  biphenyis 

(PCBs)  (noncan<er 

endpoints)  .... 
Silica  (crystalline)  .  . 

Styrene  

Tetrachloroethylen^  ("perc") 
TetrahydroKjran  .. 

Toxaphene  

Trichlopyr  

Trichloroethyleoe 
Uranium  (natural)* 
Vinyl  acetate  .... 
Vinyl  chloride  ... 

Xylenes  

Zinc  and  compounds 


CAS  No. 


[N.A.] 

98-95-3 

40487^2-1 

108-95-2 

91-22-5 

87-86-5 


1336-36-3 

14808-60-7 

100-42-5 

127-18-4 

10&-99-9 

8001-35-2 

55335-06-3 

79-01-6 

7440-61-1 

108^5-4 

75-01-4 

1330-20-7 

7440-66-6 


'FY  2001—2002 


completion. 


Slum  [lanes 


The  IRIS 
documents  for  the 
above  will  be  provi 
site  at  www.epa  gov/ 
available  web  sil  e 
location  for  IRIS 

In  addition  to 
individual  polyriuc 
hydrocarbon  (P/  H] 
EPA  also  initiate  d 
literatxu-e  review 
a  larger  set  of  P/  Hs 
assessments  on  I  tiis 
will  be  considered 
2001. 

The  reassessnijent 
No.  58-89-91  di 
Federal  Registei 
from  the  IRIS 
to  delays  in  a  ca|icer 
for  use  in  the 


and  support 
substances  listed 
ded  on  the  IRIS  web 
iris.  This  publicly- 
is  EPA's  primary 
documents. 
Jie  assessment  of  the 
lear  aromatic 
benzo[a]pyrene, 
in  FY  1999  a 
on  the  health  effects  of 
Additional  health 
class  of  chemicals 
for  initiation  in  FY 


of  Lindane  [CAS 
:  cussed  in  the  previous 
notice  has  been  deleted 
a  for  this  year  due 
study  anticipated 


ag  sad 


re<  ssessment. 


Public  Availabil 
Assessments 


ty  of  Draft  IRIS 


iig 


In  response  to 
an  effort  to  provjde 
of  the  IRIS 

make  draft  assessments 
for  public  viewi 
each  external 
will  post  draft 
Internet  for  publ  i 
Although  EPA  i< 
comments  on 
respond  to  indivlidual 
received.  EPA 
scientific  views 
assessment  subr  i 
public  during 
period.  EPA  wil 
address  any 
received  from  tHe 
peer  reviewers  i  i 
final  IRIS  Toxic(  ilogical 
EPA  support  doi  :ument 
assessment.  Ext(  rnal 


pe3r 
IFJS 


drift 


will 


each 


ma)  )r 


public  interest,  and  in 
greater  transparency 
,  EPA  has  decided  to 
widely  available 
Concurrent  with 
review  period,  EPA 
assessments  on  the 
c  information, 
not  required  to  invite 
IRIS  assessments  or 

comments 
consider  any 
jertaining  to  the 
itted  by  the  general 

external  peer  review 
then  summarize  and 
scientific  issues 
public  and  external 
an  appendix  to  the 

Review  or  other 
for  the  final 
peer  review  draft 


documents  will  be  available  from  the 
"What's  New"  page  of  the  IRIS  web  site 
at  www.epa.gov/iris,  along  with  EPA's 
charge  to  the  external  peer  reviewers, 
and  information  on  where  the  public 
may  submit  any  scientific  views  for 
EPA's  consideration.  Interested  parties 
should  check  the  "What's  New"  page 
frequently  for  the  availability  of  these 
drafts. 

laibrraation  Requested  on  New 
Assessments  for  FY  2000 

EPA  will  continue  building  and 
updating  the  IRIS  data  base.  The  Agency 
recognizes  that  many  of  the  assessments 
on  IRIS  need  updating  to  incorporate 
new  scientific  information  and 
methodologies.  Further,  many 
additional  substances  are  candidates  for 
adding  to  IRIS.  However,  due  to  limited 
resources  in  the  Agency  to  address  the 
spectnmi  of  needs,  EPA  developed  a  list 
of  priority  substances  for  attention 
beginning  in  FY  2000.  The  following  fist 
of  substances  are  priorities  for  IRIS  due 
to  one  or  more  of  the  following  reasons: 
(1)  Agency  statutory,  regulatory,  or 
program  implementation  need;  (2)  new 
scientific  information  or  methodology  is 
available  that  might  significantly  change 
current  IRIS  information,  (3)  interest  to 
other  levels  of  government  or  the  public, 
(4)  most  of  the  scientific  assessment 
work  has  been  completed  while  meeting 
other  Agency  requirements,  and  only  a 
modest  additional  effort  will  be  needed 
to  complete  the  review  and 
documentation  for  IRIS. 

The  following  IRIS  health  assessments 
have  recently  begun  or  will  be  started  in 
FY  2000,  with  completion  expected 
between  FY  2001  and  FY  2002.  It  is  for 
these  substances  that  the  Agency  is 
primarily  requesting  information  from 
the  public  for  consideration  in  the 
assessment.  Unless  otherwise  noted, 
noncancer  and  cancer  endpoints  will  be 
assessed  for  each  substance.  Where 
information  is  available,  oral  reference 
doses,  inhalation  reference 
concentrations,  and  cancer  unit  risks 
and  slope  factors  will  be  developed. 


Name 

CAS  No. 

Acrolein 

Antimony  and  compounds 

Arsenic,  inorganic  

Bisphenol-A  

Cartxjn  tetrachloride  

107-02-8 

7440-36-0 

7440-38-2 

80-05-7 

56-23-5 

Chlorothalonil  

1 ,2-Dichlorobenzene 

1897-^5-6 
95-50-1 

1 ,3-Dichloroben2ene 

541-73-1 

1 ,4-Dichlorobenzene 

106-46-7 

1,1-Dichloroethylene 

Ethylene  dibromide 

75-35-4 
106-93-4 

Ethylene  dichloride  

107-06-2 

Glyphosate 

Hydrogen  sulfide 

1071-83-6 
7783-06-4 

Name 

CAS  No. 

Methyl  mercury  (noncancer 

endpts.)  

Methylene  chloride  

Mirex                     

22967-92-6 

75-09-2 

2385-85-5 

Pebulate 

Phosgene  

Refractory  ceramic  fibers  

2  3  7  8-TCDD  (dioxin) 

1114-71-2 

75-44-5 

[N.A.1 

1746-01-6 

Follow-up  annual  Federal  Register 
notices  will  address  new  starts  for 
subsequent  fiscal  years.  In  the  future, 
these  notices  will  include  chemical 
substances  selected  for  assessment  or 
reassessment  under  EPA's  new 
guidelines  for  carcinogen  risk 
assessment  that  are  also  planned  for 
inclusion  in  IRIS  (64  FR  32799,  June  25, 
1996). 

As  in  previous  Federal  Register 

notices  announcing  the  annual  IRIS 
agenda,  EPA  is  soliciting  public 
involvement  in  new  assessments 
starting  in  FY  2000.  While  EPA 
conducts  a  thorough  literature  search  for 
each  chemical  substance,  there  may  be 
other  articles  or  unpublished  studies  we 
are  not  aware  of.  V^  would  gready 
appreciate  receiving  scientific 
information  from  the  public  during  the 
information  gathering  stage  for  the  list 
of  "new  assessments"  listed  above. 
Interested  persons  should  provide 
scientific  comments,  analyses,  studies, 
and  other  pertinent  scientific 
information.  The  most  useful 
documents  for  EPA  are  unpublished 
studies  or  other  primary  technical 
sources  that  we  may  not  otherwise 
obtain  through  open  literature  searches. 
Also  note  that  if  you  have  submitted 
certain  information  previously  then 
there  is  no  need  to  resubmit  that 
information.  Information  from  the 
public  is  being  solicited  for  60  days  via 
this  notice. 

Procedures  for  Submission 

Similar  to  the  process  described  in  the 
December  10, 1998,  Federal  Register 
notice,  submissions  will  be  handled  in 
a  three-step  process: 

1.  Submission  Inventory:  First,  you 
should  simply  provide  a  list  within  60 
days  of  this  Notice  briefly  identifying  all 
the  information  (reports,  papers, 
articles,  etc.)  you  wish  to  submit.  The 
list  should  specify  by  name  and  CASRN 
(Chemical  Abstract  Service  Registry 
Number)  the  chemical  substance(s)  to 
which  the  information  pertains,  state 
the  type  of  assessment  that  is  being 
addressed  (e.g.,  carcinogenicity),  and 
describe  briefly  the  information  to  be 
submitted  for  consideration.  Where 
possible,  documents  should  be  listed  in 
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scientific  citation  format,  that  is, 
author{s),  title,  journal,  and  date.  Your 
cover  letter  should  state  that  the 
correspondence  is  an  IRIS  Submission, 
describe  in  general  terms  the  purpose  of 
the  submission,  and  include  names, 
addresses,  and  telephone  numbers  of 
persons  to  contact  for  additional 
information.  Mail  two  copies  of  the 
submission  to  the  IRIS  Submission 
Desk,  c/o  Courtney  R.  Johnson,  National 
Center  for  Environmental  Assessment 
(8601D),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460.  Note 
that  the  address  for  the  IRIS  Submission 
Desk  has  changed. 

Alternatively,  you  may  submit  the 
submission  inventory  and  cover  letter 
electronically  to  IRIS.desk@epa.gov. 
Electronic  information  must  be 
submitted  in  WordPerfect  or  as  an  ASCII 
file.  Information  will  also  be  accepted 
on  3.5"  floppy  disks.  All  information  in 
electronic  form  must  be  identified  as  an 
IRIS  Submission. 

2.  EPA  Replies  to  Submission 
Inventory:  In  the  second  step,  EPA  will 
compare  the  submission  inventory  to 
existing  files  and  identify  the 
information  that  should  be  submitted. 
This  step  will  help  prevent  an  influx  of 
duplicative  information.  You  will 
receive  notification  requesting  full 
submission  of  the  selected  material. 

3.  Full  Submission  of  Selected 
Material:  In  the  third  step,  you  should 
send  in  the  information  indicated  by 
EPA  within  30  days  of  EPA's  reply. 
Prompt  response  to  EPA  will  ensure  that 
your  material  can  be  considered  in  the 
assessment  in  a  timely  fashion. 
Submittals  should  include  a  cover  letter 
addressing  all  of  the  points  in  item  1 
above.  In  addition,  when  you  submit 
results  of  new  health  effects  studies 
concerning  existing  substances  on  IRIS, 
you  should  include  a  specific 
explanation  of  how  and  why  the  study 
results  could  change  the  information  in 
IRIS. 

Please  send  two  copies,  at  least  one  of 
which  should  be  unbound,  to  the  IRIS 
Submission  Desk,  as  described  in  Step 
1 .  The  IRIS  Submission  Desk  will 
acknowledge  receipt  of  your 
information. 

Confidential  Business  Information 
(CBI)  should  not  be  submitted  to  the 
IRIS  Submission  Desk.  CBI  must  be 
submitted  to  the  appropriate  EPA  Office 
via  established  procedures  for 
submission  of  CBI  (see  40  CFR,  Part  2, 
Subpart  B).  If  you  believe  that  a  CBI 
submission  contains  information  with 
implications  for  IRIS,  please  note  that  in 
the  cover  letter  accompanying  the 
submission  to  the  appropriate  office. 

You  may  also  request  to  augment  your 
submission  with  a  scientific  briefing  to 


EPA  staff.  Such  requests  should  be 
made  directly  to  Amy  Mills,  IRIS 
Program  Manager  (see  FOR  FURTHER 
INFORMATION). 

Assessment  Development  Input  from 
External  Parties 

In  addition  to  the  opportunity  for 
public  input  via  the  IRIS  Submission 
Desk  described  above,  EPA  is  testing 
ways  to  involve  the  public  in  the 
development  of  health  assessment 
documents  which  are  submitted  to  EPA 
by  external  parties  as  supporting 
docimients  for  IRIS.  Considerable 
expertise  in  assessing  health  risks  exists 
outside  of  EPA,  such  as  in  other 
government  agencies,  industries, 
universities,  professional  organizations, 
and  other  non-governmental 
organizations.  Cooperation  between 
EPA  and  external  parties  in  the 
assessment  development  process  can 
improve  the  quality  of  IRIS  supporting 
documents.  EPA  can  provide  scientific 
dialogue  and  feedback  during  the 
development  of  external  parties' 
assessments. 

For  several  assessments  in  progress 
now,  specifically  for  the  chemical 
substances  Ethylene  oxide,  Styrene,  and 
Toxaphene,  external  parties  are 
developing  assessment  documents  with 
dialogue  and  feedback  from  EPA.  EPA 
will  then  consider  these  documents,  in 
whole  or  in  part,  as  possible  sources  or 
supporting  documents  for  IRIS 
assessments.  Over  the  coming  year,  EPA 
will  evaluate  its  experience  with  these 
three  externally-generated  assessments 
in  terms  of  process  efficiency  and 
quality  of  the  documents  produced.  If 
the  experience  is  positive,  EPA  will 
invite  similar  involvement  on  future 
health  assessments  in  the  IRIS  program. 

Dated:  January  5.  2000. 
William  H.  Farland, 

Director,  National  Center  for  Environmental 

Assessment. 

|FR  Doc.  00-732  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6522-7] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
aimouncing  the  2000  Winter  Meeting  of 


the  Ozone  Transport  Commission.  This 
meeting  is  for  the  Ozone  Transport 
Commission  to  deal  with  appropriate 
matters  within  the  Ozone  Transport 
Region  in  the  Northeast  and  Mid- 
Atlantic  States,  as  provided  for  under 
the  Clean  Air  Act  Amendments  of  1990. 
This  meeting  is  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463,  as 
amended. 

DATES:  The  meeting  will  be  held  on 
January  27,  2000  fi-om  9:00  a.m.  to  3:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Washington  &  Towers,  1919 
Connecticut  Avenue  NW,  Washington, 
DC:  (202)  483-3000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Katz.  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia.  PA  19103; 
(215) 814-2900. 

FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Bruce  S.  Carhart,  Ozone 
Transport  Commission,  444  North 
Capitol  Street  N.W.,  Suite  638, 
Washington,  DC  20001:  (202)  508-3840; 
e-mail:  ozone@sso.org;  website:  http:// 
wwvv.sso.org/otc 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  "Ozone 
Transport  Region"  (OTR)  comprised  of 
the  States  of  Connecticut.  Delaware. 
Maine.  Maryland.  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania.  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7,  1991.  The  purpose  of  the 
Ozone  Transport  Commission  is  to  deal 
with  ground  level  ozone  formation, 
transport,  and  control  within  the  OTR. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  January  27,  2000.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean-Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory- 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda 
will  be  available  from  Bruce  Carhart  of 
the  OTC  office  (202)  508-3840  (by  e- 
mail:  ozone@sso.org  or  via  our  website 
at  http://www.sso.org/otc)  on  Thursday, 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6521-9] 

Sclenc«  Advisory  Board, 
Environmental  Engineering 
Committee;  No^lcatlon  of  Public 
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adjacent  to  the  escalator  to  the  Federal 
Triangle  Metro  Station  on  12th  Street 
NW.  The  public  is  encouraged  to  attend 
the  meetings  in  the  conference  room 
noted  above,  however,  the  public  may 
also  attend  through  a  telephonic  link. 
Additional  instructions  about  how  to 
participate  in  either  conference  call  can 
be  obtained  by  calling  Ms.  Mary 
Winston  approximately  a  week  prior  to 
each  meeting  (by  January  19  or  February 
17,  respectively)  at  (202)  564-^538,  or 
via  e-mail  at  <winston.mary@epa.gov>. 

Purpose  of  the  Meetings 

At  the  January  26th  conference  call 
meeting,  the  Subcommittee  intends  to 
refine  the  charge  for  its  review  of  EPA's 
natural  attenuation  research.  At  the 
February  24th  conference  call  meeting, 
the  Subcommittee  intends  to  hear 
preliminary  reactions  of  individual 
reviewers  to  the  written  materials  and  to 
clarify  the  agenda  for  a  face-to-face 
review  meeting  in  March  (as  announced 
below). 

Availability  of  Review  Materials 

The  review  materials  include 
backgroimd  information  such  as  the 
Directive  on  Natural  Attenuation  (http:/ 
/wwrw.epa.gov/swerustl/directiv/ 
d9200417.pdf);  the  Waste  Research 
Strategy  (http://www.epa.gov/ORD/ 
WebPubs/final/wastepub.pdf);  a  list  of 
publications  based  on  the  completed 
research;  project  descriptions  for  on- 
going research;  and  a  description  of 
planned  research  not  yet  underway. 
Where  an  electronic  version  of  a 
document  is  available,  the  website  has 
been  noted.  A  limited  number  of  paper 
copies  of  these  documents  can  be 
obtained  from  Dr.  Stephen  Schmelling 
at  e-mail:  <schmelling.steve@epa.gov> 
or  via  phone  at  (580)  436-8540. 

2.  Technology  Evaluation 
Subcommittee  Meeting  on  February  23- 
25 

The  Technology  Evaluation 
Subcommittee  of  the  Science  Advisory 
Board's  Environmental  Engineering 
Committee  will  meet  Wednesday 
through  Friday,  February  23-25.  2000  in 
Conference  Room  6530.  USEPA,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20004 
(adjacent  to  the  escalator  to  the  Federal 
Triangle  Metro  Station  on  12th  Street 
NW).  The  meeting  will  begin  at  9:30 
a.m.  on  Wednesday  and  end  no  later 
thcui  4  p.m.  on  Friday. 

Purpose  of  the  Meeting 

The  Subcommittee  will  review  the 
implementation  of  quality  management 
in  the  Environmental  Technology 
Verification  (ETV)  program. 


Availability  of  Review  Materials 

The  review  materials  include  a  brief 
program  description,  the  ETV  Quality 
Management  Plan,  several  pilot  study 
protocols  and  selected  final  reports.  The 
general  program  description  is  available 
from  Ms.  Penny  Hansen  (via  e-mail  at: 
<hansen.penny@epa.gov>  or  phone  at 
(202)  564-3212).  A  limited  number  of 
paper  copies  of  the  other  documents 
will  be  available  from  Ms.  Hansen  as 
well.  If  available,  electronic  versions  of 
these  other  documents  will  also  be 
made  available  on  the  SAB  Website 
(http://www.epa.gov)  approximately 
three  weeks  prior  to  the  meeting.  The 
Subcommittee  is  likely  to  reference  the 
following  Agency  quality  management 
documents:  EPA  Quality  System 
Overview  (G-0);  Guidance  for  the  Data 
Quality  Objectives  Process — Final  9/94 
(G-4);  and  G-5:  Guidance  on  Quality 
Assurance  Project  Plans — Final  2/98  (G- 
5).  These  documents  are  available 
through  the  following  website:  http:// 

es.epa.gov/ncerqa/qa/qa docs.html.  or 

in  hard  copy  from  Ms.  Hansen. 

3.  Environmental  Engineering 
Committee  Meeting  on  March  6-10 

The  Environmental  Engineering 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  meet  Monday  through 
Friday,  March  6-10,  2000  in  conference 
room  6530.  USEPA.  Ariel  Rios  Building 
North.  1200  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20004  (adjacent  to  the 
escalator  to  the  Federal  Triangle  Metro 
Station  on  12th  Street  NW).  The  meeting 
will  begin  at  9:30  a.m.  on  Monday  and 
end  no  later  than  4  p.m.  on  Friday. 

Note:  Members  of  the  public  wishing  to 
provide  substantive  comments  ai« 
encouraged  to  provide  them  in  writing  well 
in  advance  of  the  March  meeting;  details 
about  providing  public  comment  appear 
t)elow. 

Purpose  of  the  Meeting 

(a)  The  EEC's  Natural  Attenuation 
Subcommittee  will  review  EPA's  natural 
attenuation  research  (much  of  this 
activity  is  planned  for  Monday  through 
Wednesday,  March  6-8);  (b)  the 
Technology  Evaluation  Subcommittee 
will  report  on  its  review  of 
Implementation  of  Quality  Management 
in  the  Environmental  Technology 
Verification  Program;  (c)  the  Committee 
will  review  responses  to  FY1998  and 
FY1999  reports  and  discuss  potential 
FY2000  activities;  (d)  the  Committee 
will  consider  the  progress  of  initiatives 
on  measures  of  technology  performance, 
sediments,  and  the  use  of  social 
sciences  to  reduce  impediments  to 
environmental  protection  associated 
with  industrial  and  commercial 
activities^  and  (e)  as  time  permits,  the 
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Committee  may  also  discuss  and/or  hear 
briefings  on  other  issues  of  interest. 

Availability  of  Review  Materials 

Information  on  the  availability  of 
background/review  materials  for  the  two 
subcommittee  reviews  is  given  under  1 . 
above.  If  other  materials  are    . 
subsequently  provided  to  the  Committee 
for  the  March  meeting,  they  will  be 
available  from  Ms.  Mary  Winston  at 
(202)  564^538,  or  via  e-mail  at 
<winston.niary@epa.gov> 
approximately  three  weeks  prior  to  the 
meeting  dates. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  these 
four  meetings  or  wishing  to  submit  brief 
oral  comments  for  any  of  the  meetings 
must  contact  Ms.  Kathleen  White 
Conway,  Designated  Federal  Officer, 
Science  Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460: 
telephone  (202)  564-4559;  FAX  (202) 
501-0582;  or  via  e-mail  at 
<conway.katheen@epa.gov>.  Requests 
for  oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Ms. 
Conway  no  later  than  noon  Eastern 
Time  one  week  prior  to  each  meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  the  FY 
1999  Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0582. 


Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  teleconference 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Ms. 
Conway  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  January  5,  2000. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  00-734  Filed  1-11-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34214;  FRL-6486-9] 

Organophosphate  Pesticides; 
Availability  of  Preliminary  Risk 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
availability  of  documents  that  were 
developed  as  part  of  the  EPA's  process 
for  making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  preliminary 
human  health  risk  assessments  and 
related  docimients  for  mevinphos  and 
phosalone.  This  notice  also  starts  a  60- 
day  public  comment  period  for  the 
preliminary  risk  assessments. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  the  two 
organophosphates  that  have  the  risk 
assessments  placed  in  the  docket  and 
should  be  limited  to  issues  raised  in 
those  documents.  By  allowing  access 
and  opportunity  for  comment  on  the 
preliminary  risk  assessments,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transpeirent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensiue  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all,  of  these 
organophosphate  pesticides.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 


that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

DATES:  Comments  on  these  assessments, 
identified  by  the  docket  control  number 
for  the  particular  organophosphate 
pesticide  of  interest,  must  be  received 
on  or  before  March  13,  2000.  Use  the 
table  in  Unit  I.e.  of  the 
"SUPPLEMENTARY  INFORMATION" 
to  determine  the  docket  control  number. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  the  docket 
control  number  for  the  particular 
organophosphate  pesticide  of  interest  in 
the  subject  line  on  the  first  page  of  your 
response.  Use  the  table  in  Unit  I.C.  to 
determine  the  docket  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Envirorunental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
angido.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  preliminary  risk 
assessments  for  mevinphos  and 
phosalone,  including  envirorunental, 
hiunan  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
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"Laws  and  Regi  ilations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Ref  ister  listings  at  http:// 
www.epa.gov/f  idrgstr/.  In  addition, 
copies  of  the  preliminary  risk 
assessments  for  the  two 
organophospha^  e  pesticides  may  also  be 
accessed  at  http  ://www.epa.gov/ 
pesticides/op. 

2.  In  person. '  'he  Agency  has 
established  an  c  fficial  record  for  this 
action  under  da  cket  control  number 
OPP-34215  for  nevinphos,  and  OPP- 
34216  for  phosa  lone.  The  official  record 
consists  of  the  c  ocuments  specifically 
referenced  in  th  is  action,  and  other 
information  related  to  this  action, 
including  any  iltformation  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  rec  ard  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  v,  ell  as  the  documents 
that  are  referent  ed  in  those  documents. 
The  public  vers  on  of  the  official  record 
does  not  includ  5  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  reco  'd.  which  includes 
printed,  paper  \  ersions  of  any  electronic 
comments  subn  litted  during  an 
applicable  comi  nent  period  is  available 
for  inspection  ii  i  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Ar  ington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  numl  »er  is  (703)  305-5805. 


C.  How  and  to 
Comments? 


1  Vhom  Do  I  Submit 


You  may 
the  mail,  in 
ensure  proper  r 
imperative  that 
control  number 
organophosph 
the  subject  line 
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determine  the 
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subinit  comments  through 
per  ion,  or  electronically.  To 
jceipt  by  EPA,  it  is 
you  identify  the  docket 
for  the  particular 

pesticide  of  interest  in 
on  the  first  page  of  your 
following  table  to 
docket  control  number: 


a  e 


OPP  Docket  no. 


OPP-34215 
OPP-34216 


1 .  By  mail.  S\  bmit  your  comments  to: 
Public  InformalSon  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environ  nental  Protection 
Agency,  Ariel  F  ios  Bldg.,  1200 
Pennsylvania  i'\ve.,  NW.,  Washington, 
DC  20460. 

2.  In  person  c  r  by  courier.  Deliver 
your  comments  to:  Public  Information 


and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCH  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
nimiber  OPP-34215  for  mevinphos,  and 
OPP-34216  for  phosalone.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consxdt  the  person  listed  imder 
"FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  foUovmig 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiu*  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  the 
organophosphate  pesticide  of  interest  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

EPA  is  making  available  preliminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate. 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA,  as  amended  by  the  FQPA.  The 
Agency's  preliminary  risk  assessments 
for  two  organophosphate  pesticides  are 
available  in  the  individual 
organophosphate  pesticide  dockets: 
Mevinphos  and  phosalone. 

Included  in  the  individual 
organophosphate  pesticide  dockets  are 
the  Agency's  preliminary  risk 
assessments.  As  additional  comments, 
reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  the  two 
organophosphate  pesticides  listed  in 
this  notice.  The  Agency  cautions  that 
these  risk  assessments  are  preliminary 
assessments  only  and  that  further    " 
refinements  of  the  risk  assessments  will 
be  appropriate  for  the  two 
organophosphate  pesticides.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the. time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  30-day  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessments, 
these  risk  assessments  and  registrant 
responses  will  be  placed  in  the 
incUvidual  organophosphate  pesticide 
dockets.  A  notice  of  availability  for 
subsequent  assessments  will  appear  in 
the  Federal  Register. 

The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
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comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
pesticides  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agency's 
risk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessments  and  associated 
docmnents.  EPA  will  provide  other 
opportunities  for  public  comment  on 
other  science  issues  associated  with  the 
organophosphate  pesticide  tolerance 
reassessment  program.  Failure  to 
comment  on  any  such  issues  as  part  of 
this  opportunity  will  in  no  way 
prejudice  or  limit  a  commenter's 
opportunity  to  participate  fully  in  later 
notice  and  comment  processes.  All 
comments  should  be  submitted  by 
March  13,  2000  at  the  address  given 
under  Unit  I.  Comments  will  become 
part  of  the  Agency  record  for  each 
individual  orgemophosphate  pesticide  to 
which  they  pertain. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  January  5,  2000. 

Lois  Rossi,  " 

Director,  Special  Review  and  Heregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  00-627  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/51A;  FRL-6380-6] 

1,3-Dichloropropene;  Proposed 
Determination  to  Terminate  Special 
Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Determination  to 
Terminate  Special  Review. 

SUMMARY:  This  Notice  sets  forth  EPA's 
proposal  to  terminate  the  Special 
Review  of  1,3-Dichloropropene  (1,3-D). 
This  proposal  is  based  on  Dow 
AgroSciences'  changes  to  their  product 
labels  and  EPA's  determination  that, 
with  these  label  revisions,  the  benefits 
of  1,3-D  use  outweigh  the  risks.  In 
making  this  determination,  EPA 
considered  several  factors,  including  the 
risk  reduction  provided  by  numerous 


mitigation  measures  that  have  been 
added  to  1,3-D  labels,  the  benefits  of 
1,3-D  use  and  the  risks  and  benefits  of 
alternative  soil  fumigants,  in  particular 
the  phase-out  of  methyl  bromide 
production  and  imports  by  2005.  In 
December,  1998,  EPA  issued  the 
Reregistration  Eligibility  Decision  (RED) 
document  for  1,3-D  and  has  determined 
that  all  uses  of  1 ,3-D  are  eligible  for 
reregistration. 

DATES:  Comments,  data  and  information 
relevant  to  the  Agency's  proposed 
decision,  identified  by  the  docket 
control  number  OPP-30000/51A,  must 
be  received  on  or  before  March  13,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  provided 
in  the  "SUPPLEMENTARY 
INFORMATION"  section. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Phil 
Budig,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Telephone  (703) 
308-8029.  E-mail  address: 
budig.philip@epa.gov. 
SUPPLEMENTARY  INFORMATION 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  a  pesticide  registrant  with 
registered  products  which  contain  1,3-D 
as  an  active  ingredient,  or  if  you  are  an 
agricultural  producer  using  products 
containing  1,3-D  as  an  active  ingredient. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of 
Support  Documents? 

1 .  By  mail.  You  may  request  copies  of 
this  dociunent  and  supporting 
documents  by  writing  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460  or  calling  703- 
305-5805  between  8:30  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  Be  sure  to  include  the  docket 
control  number  [OPP-30000/51A]  in 
your  request. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
[OPP-30000/51A].  The  official  records 
consist  of  the  documents  specifically 
referred  to  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 


business  information  (CBI).  The  official 
record  includes  documents  that  are 
physically  located  in  the  docket,  as  well 
as  documents  that  are  referred  to  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  is  available  for  inspection  in 
the  Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  fi-om  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  703-305-5805. 
3.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  Home  page  at  the  Federal  Register 
-  Environmental  Docimients  entry  for 
this  document  imder  "Laws  and 
Regulations"  (www.epa.gov/fedrgstr/). 

C.  How  and  to  Whom  do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically: 

1 .  By  mail.  Submit  comments  to 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person.  Deliver  comments  to 
Public  Information  and  Records 
Integrity  Branch  in  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
opp-docket@epa.gov,  or  you  can  submit 
a  computer  disk  by  mail  as  described 
above  in  Unit  I.C.I.  Electronic 
submission  on  disks  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  All 
comments  in  electronic  form  must  be 
identified  by  the  docket  control  number 
[OPP-30000/51A1.  Electronic  comments 
may  also  be  filed  online  at  many  federal 
Depository  Libraries. 

"The  record  for  the  Special  Review  is 
kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  printed  paper  form  as 
they  are  received  and  will  place  the 
paper  copies  in  the  official  record, 
which  will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  for  the  Public 
Information  and  Records  Integrity 
Branch  listed  above. 
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inserted  12  to  18  inches  beneath  the  soil 
surface.  The  volatile  chemical  then 
diffuses  through  the  air  spaces  in  the 
soil  inhabited  by  nematodes  and  other 
soil-borne  pests.  The  rate  of  diffusion  is 
affected  by  the  size  of  the  soil  particles, 
the  amount  of  soil  moistxire  present,  the 
amount  of  organic  material,  and  pH.  1,3- 
D  can  move  up  and  into  the  atmosphere 
or  down  to  ground  water  under  certain 
conditions.  The  half-life  of  1,3-D  in  soil 
depends  on  several  factors;  in  field 
studies  the  dissipation  half-life  ranged 
from  1  to  7  days  and  in  laboratory 
studies  up  to  54  days.  For  more 
information  on  1 ,3-D  use,  see  Unit  VI  of 
this  document. 

1,3-D  is  classified  as  a  B2.  or  probable 
human,  carcinogen  by  both  the  oral  and 
inhalation  routes  of  exposure.  Studies 
show  that  1,3-D  residues  do  not  occur 
in  foods  planted  to  treated  soils  when 
1,3-D  is  used  as  a  pre-plant  soil 
fumigant.  Oral  exposures  can  occur 
through  consumption  of  contaminated 
ground  water.  Workers  and  residents  in 
the  vicinity  of  treated  fields  can  be 
exposed  to  1,3-D  vapors  during 
application  and  for  approximately  a  2- 
week  period  as  some  of  the  applied 
material  offgasses  following  application. 
1,3-D  is  classified  as  Toxicity  Category 
II  (moderately  toxic)  for  oral  toxicity 
and  primary  eye  irritation  and  Toxicity 
Category  III  (low  toxicity)  for  dermal 
irritation.  There  are  two  degradates  of 
toxicological  concern,  3-chloroallyl 
alcohol  and  3-chloroacrylic  acid. 

A.  Legal  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA, 
7  U.S.C.  136  et  seq.,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996, 
Public  Law  104-170),  an  applicant  must 
demonstrate  that  the  pesticide  will  not 
cause  "uru'easonable  adverse  affects  on 
the  environment"  when  used  according 
to  label  directions  [FIFRA  section 
3(c)(5)].  The  term  unreasonable  adverse 
effects  on  the  environment  means  (1) 
"any  unreasonable  risk  to  humans  or  the 
environment,  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide"  [FIFRA  section  2(bb)]  or  (2) 
"a  human  dietary  risk  from  residues  that 
results  from  use  of  a  pesticide  in  or  on 
any  food  inconsistent  with  the  standard 
under  section  408  of  the  Federal  Food, 
Drug  and  Cosmetic  Act"  (21  U.S.C. 
346a). 

Tolerances,  or  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  are  required  when  a 
pesticide  or  its  identifiable  degradates 
or  metabolites  are  expected  to  be 
present  in  food.  The  Federal  Food,  Drug 


and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996, 
(Public  Law  104-170),  authorizes  EPA 
to  establish  such  tolerances  (21  U.S.C. 
346(a)).  Without  such  a  tolerance  or  an 
exemption  from  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
"adulterated"  under  section  402  of  the 
FFDCA  and  may  not  be  legally  moved 
in  interstate  commerce  (21  U.S.C.  342). 

In  determining  a  pesticide's  safety  for 
establishing  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance,  the 
FFDCA  also  requires  that  EPA  examine 
aggregate  exposures  from  all  sources  of 
pesticide  residues,  whether  infants  and 
children  have  heightened  susceptibility 
to  pesticide  residues,  and  whether  there 
are  cumulative  effects  of  pesticides  and 
other  compounds  with  a  common 
mechanism  of  toxicity  (21  U.S.C.  346a). 

Certain  pesticides  are  classified  as 
non-food  use  when  no  residues  are 
expected  to  occur  in  crops  from 
pesticide  treatment.  This  class  of 
pesticides  includes  several  soil 
fumigants  which  degrade  in  the  soil  to 
compounds  of  non-toxicological 
concern,  and  thus  are  not  available  for 
uptake  by  plants.  Non-food  use 
pesticides  do  not  require  a  toleremce  or 
an  exemption  from  a  tolerance. 

Under  the  registration  requirements  of 
FIFRA,  the  burden  of  proving  that  a 
pesticide  satisfies  the  standard  for 
registration  is  on  the  proponent(s)  of 
registration  and  continues  as  long  as  the 
registration  remains  in  effect.  Under 
FIFRA  section  6,  the  Administrator  may 
cancel  the  registration  of  a  pesticide  or 
require  modification  of  the  terms  and 
conditions  of  a  registration  if  the 
Administrator  determines  that  the 
pesticide  product  causes  unreasonable 
adverse  effects  to  man  or  the 
environment.  EPA  created  the  Special 
Review  process  to  provide  a  public 
procedure  to  gather  and  evaluate 
information  about  the  risks  and  benefits 
of  uses  that  exceed  EPA's  risk  criteria. 

The  Act  also  provides  that  all 
pesticides  registered  prior  to  November 
1,  1984  must  be  reregistered.  Congress 
amended  FIFRA  to  include 
reregistration  for  older  pesticides 
because  of  advances  in  scientific 
knowledge  and  testing  capabilities  not 
available  when  many  pesticides  were 
first  registered. 

The  Special  Review  risk  criteria  are 
set  out  in  the  regulations  at  40  CFTl  part 
154.  When  EPA  believes  that  a  pesticide 
has  met  such  criteria,  a  notice 
announcing  the  initiation  of  the  Special 
Review  is  published  in  the  Federal 
Register.  After  the  Notice  of  Special 
Review  is  issued,  registrants  and  other 
interested  persons  are  invited  to  review 


Federal  Register /Vol.  65,  No.  8  /  Wednesday,  January  12,  2000 /Notices 


1871 


the  data  and  risk  assessments  upon 
which  EPA's  determination  is  based  and 
to  submit  data  and  information  to  rebut 
EPA's  conclusions.  In  addition  to 
submitting  rebuttal  evidence, 
commenters  may  submit  relevant 
information  to  support  EPA's  initial 
conclusions  or  to  aid  in  the 
determination  of  whether  the  economic, 
social  and  environmental  benefits  of  the 
use  of  the  pesticide  outweigh  the  risks. 
After  reviewing  the  comments,  EPA 
makes  a  preliminary  decision  of  the 
future  status  on  the  pesticide's 
registration. 

Typically,  a  Special  Review  is 
concluded  in  one  of  three  ways.  If 
information  is  submitted  which 
successfully  rebuts  EPA's  risk  case,  the 
Agency  may  propose  no  changes  to  the 
terms  and  conditions  of  a  pesticide's 
registrations.  Secondly,  EPA  may 
propose  changes  to  the  terms  and 
conditions  of  registration  such  that  the 
proposed  measm'es  reduce  risk(s)  to  a 
point  where  the  benefits  of  the 
pesticide's  use(s)  outweigh  the  risk 
concerns.  Such  changes  might  include 
additional  protective  clothing,  lower 
application  rates  or  engineering 
controls. 

However,  EPA  may  determine  that  no 
changes  in  the  terms  and  conditions  of 
a  registration  will  adequately  assure  that 
use  of  the  pesticide  will  not  cause  any 
unreasonable  adverse  effects.  If  EPA 
makes  such  a  determination,  it  may  seek 
cancellation,  suspension,  or  change  in 
classification  of  the  pesticide's 
registration.  Any  final  decision  on  a 
pesticide's  registration  through  the 
Special  Review  process  is  set  forth  in  a 
Notice  of  Final  Determination  issued  in 
accordance  with  40  CFR  154.33. 

B.  Regulatory  Background 

1,3-D  was  placed  into  Special  Review 
in  1986  (51  FR  36160,  October  8,  1986) 
based  on  carcinogenicity  concerns.  At 
that  time,  EPA  focused  on  inhalation 
exposure  to  workers  who  load  and 
apply  1,3-D,  as  well  as  to  workers  who 
enter  fields  shortly  after  1,3-D 
application.  EPA  also  noted  risk 
concerns  for  potential  dietary  exposures 
through  food  crops  and  ground  water 
contamination  with  1,3-D  or  its 
contaminant  1,2-dichloropropane  (1,2- 
D).  The  focus  of  the  Special  Review  was 
to  gather  data  to  better  define  1,3-D's 
toxicity,  environmental  fate  and  factors 
which  most  influence  exposures  and  to 
seek  wavs  to  reduce  those  exposures. 

In  198"6,  EPA  also  issued  the 
Registration  Standard  for  1,3-D 
(Guidance  for  the  Reregistration  of 
Pesticide  Products  Containing  1,3- 
Dichloropropene.  IJSEPA,  September 
18, 1986).  This  standard  outlined 


studies  required  to  fill  data  gaps  and 
maintain  the  1,3-D  registration.  Many  of 
the  data  gaps  involved  residue 
chemistry  and  environmental  fate, 
which  were  needed  to  investigate  the 
Special  Review  concerns  for  worker, 
dietary  and  ground  water  risks.  Most 
studies  in  the  1986  Registration 
Standard  were  scheduled  for 
completion  within  2  years. 

In  1990,  EPA  notified  Dow 
AgroSciences  (then  DowElanco)  of  its 
concerns  regarding  the  many  delays  in 
obtaining  the  studies  required  in  the 
1986  Registration  Standard,  namely  for 
the  residue  chemistry  and  several  of  the 
retrospective  ground  water  studies.  Dow 
AgroSciences  stated  that  the  delays 
were  due  to  difficulties  in  obtaining 
radiolabeled  1,3-D  and  the  unexpected 
collapse  of  testing  systems  in  one  of  the 
groimd  water  studies.  EPA  established  a 
new  2-year  schedule  for  these  data. 
Also  in  1990,  California  suspended  1,3- 
D  use  permits  because  unexpectedly 
high  levels  of  the  fumigant  were  foimd 
during  air  monitoring  required  imder 
California  law.  California  regulates  the 
use  of  certain  pesticides  by  permits, 
which  are  issued  annually  and  which 
specify  use  conditions  such  as  the 
application  rates,  location  and  crops 
[Ref.  1].  Since  1,3-D  use  patterns  in 
California  were  unique  to  the  state,  EPA 
initiated  a  review  of  use  and  exposure 
scenarios  throughout  the  United  States. 
EPA  issued  a  Data  Call-in  (DCI)  in  1991 
for  information  on  exposure,  usage  and 
product  performance  by  state  and  by 
crop. 

In  1990,  Title  VI  of  the  Clean  Air  Act 
was  amended  to  include  regulation  of 
chemicals  which  deplete  stratospheric 
ozone.  Under  the  amendments,  EPA's 
Office  of  Air  and  Radiation  originally 
proposed  to  phase-out  use  of  methyl 
bromide  by  2001  due  to  its  potential  to 
deplete  stratospheric  ozone  (56  FR    ' 
49548,  September  30.  1991).  Because 
the  1,3-D  Special  Review  considered 
methyl  bromide  to  be  a  major  alternative 
to  1,3-D,  EPA  looked  more  closely  at  the 
risks  and  benefits  of  all  the  remaining 
soil  fumigants  and  contact  nematicides. 
Specifically,  EPA  looked  at  the  potential 
increase  in  benefits  and  risks  associated 
with  1,3-D  use  in  light  of  the  scheduled 
phase-out  of  methyl  bromide.  The  phase 
out  was  extended  to  2005  under 
legislation  passed  in  1999.  For  more 
information  on  the  methyl  bromide 
phase  out,  refer  to  http://www.epa.gov/ 
docs/ozone/mbr/mbrqa.html. 

EPA  contacted  Dow  AgroSciences  in 
1992  when  the  additional  residue 
chemistrj'  and  ground  water  studies 
were  not  submitted  according  to  the 
revised  schedule.  EPA  also  sought 
measures  to  reduce  inhalation 


exposiu-es,  since  EPA's  assessments 
based  on  the  incomplete  data  sets 
yielded  risk  estimates  for  workers  and 
residents  who  live  near  treated  fields 
that  exceeded  those  EPA  generally 
considers  to  be  acceptable.  In  order  to 
maintain  1,3-D  registrations,  the 
registrant  agreed  to  set  a  strict  timetable 
for  completing  data  submissions,  to 
develop  new  exposure  data,  and  to  add 
engineering  controls  and  additional 
personal  protective  gear  for  workers  to 
all  1,3-D  labels  (Ref.  2]. 

EPA  also  raised  concerns  about  the 
results  of  the  retrospective  ground  water 
studies.  While  results  fi-om  North 
Carolina  and  California  were  acceptable, 
unexpectedly  high  levels  ft'om  the 
Nebraska  site,  and  the  lack  of  results 
from  Florida  required  attention.  Since 
Dow  AgroSciences  had  already 
approached  Florida  with  plans  to 
expand  use  as  a  methyl  bromide 
alternative,  EPA  and  Florida  developed 
a  joint  schedule  to  oversee  the  study. 
EPA  believed  that  the  high  levels  in 
Nebraska  were  linked  to  cold 
temperattu"es.  and  required  a 
prospective  ground  water  study  in 
Wisconsin  to  determine  whether  1,3-D 
can  be  safely  used  in  cold  climates. 

In  1995,  Dow  AgroSciences  and  EPA 
met  a  second  time  to  review  the  data 
that  had  been  collected,  as  well  as 
California's  decision  to  allow  limited  re- 
introduction  of  1,3-D  use  (Ref.  3].  On 
January  19,  1996,  Dow  AgroSciences 
requested  changes  to  their  Telone  labels 
to  incorporate  mitigation  requirements 
and  also  included  a  time  table  for 
submitting  interim  and  final  studies  for 
ground  water  monitoring  taking  place  in 
Florida  and  Wisconsin  [Ref.  4). 

In  1997  and  1998,  the  results  of  the 
ground  water  studies  showed  levels  of 
1 ,3-D  in  ground  water  which  were  high 
enough  to  warrant  additional  mitigation 
measures.  On  September  30,  1998,  Dow 
AgroSciences  requested  a  third 
modification  of  their  Telone  labels  to 
include  measures  to  mitigate  potential 
exposures  through  contaminated  ground 
water  (see  Table  1  below)  (Ref.  5).  This 
label  modification  was  included  as  part 
of  the  reregistration  eligibility 
determination  for  1,3-D.  Dow 
AgroSciences  also  has  agreed  to  conduct 
additional  studies  on  the  alcohol  and 
acid  degradates  of  toxicological  concern 
and  additional  environmental  fate 
studies.  In  addition.  Dow  AgroSciences 
agreed  to  conduct  a  tap  water 
monitoring  study  to  assess  1 .3-D  and 
degradate  levels  in  water  used  for 
drinking.  Should  residues  of  1,3-D  and/ 
or  the  alcohol  or  acid  degradates  be 
detected  at  levels  exceeding  the  Office 
of  Water  health  advisory  of  0.2  parts  per 
billion  (ppb),  Dow  AgroSciences  has 
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agreed  to  imple  nent  label  use 
restrictions  on  i  irther  applications  in 
the  vulnerable  i  se  areas  before  the  next 
comi  nences.  Label  changes 
redtrictions  based  on  depth 
or  soil  type 
fable  1  outlines  all  of 
which  now  appear  on 
Ubels  (effective  August  1 , 
measures  adopted 


use  season 
may  include 
to  ground  water 
characteristics, 
the  requirements 
the  new  1,3-D 
1999)  as  well  as 
earlier. 


Table  1 

REQUIREMEriTS 


Regulatory 

Action  (date 

wtien 

measures 
todt  effect) 


Federal  Register /Vol.  65,  No.  8  /  Wednesday,  January  12,  2000 /Notices 


,—  SUK^MARY  OF 

ON  1 ,3-D  Labels 


Label  Requiremefits 


Registration       Pt  scautionary  statements; 
Standard  Ci  ncer  hazard  warning;  Clas- 

(1986)  (effec-     sil  cation  change  to  "Re- 
tive  1987).         stiicted  Use"  pesticide;  Re- 
er  Iry  increased  to  72  hours; 
CI  )thing  for  applicators  and 
ha  ndlers  (coveralls,  chemical- 
re  iistant  gloves  and  boots,  liq- 
ui<l-proof  hat). 
1992  Interim      Giound  water  advisory;  Low- 
Risk  Mitiga-       er  id  maximum  rates;  Deletion 
tion  (effective    of  selected  use  sites;  Revised 
1 992/1 993).       re  jpirator  requirements; 

Cbsed  loading  requirements; 
T«  chnology  to  minimize  1 ,3-D 
spillage  during  application. 
C(  iveralls  over  short-sleeved 
sh  in  and  short  pants;  Chem- 
ia  il-resistant  gloves  and  foot- 
w(  (ar;  Chemical-resistant 
a;  ron  (for  direct  handlers). 


Worker  Pro- 
tection 
Standard 
(August 
1992.  see  57 
FR  38102). 
1995  Risk 
Mitigation 
(effective  Au- 
gust 1996). 


cor 


Based  on 
changes  and  a 
showing  that  1, 
unreasonable  a 
or  the  env 
uses  of  1,3-D  e 
The 

(RED)  document 
D  docket  (the 
"ADDRESSES 


A  respirator  requirement  for  all 
1 , 3-D  handlers;  Restricted 
er  try  increased  to  5  days; 
Pi  ohibition  of  use  within  300 
fe  3t  of  occupied  structures; 
S(  til  moisture  and  soil  sealing 
requirements;  Modified  appli- 
Ce  tion  techniques;  Lower  max- 
inr  um  use  rates. 
1998  Risk  1{  0'  buffer  between  drinking 

Mitigation  w;  iter  wells  and  treated  fields; 

(effective  Au-     pr  Dhibition  in  areas  overiying 
gust  1999).        kcrst  geology;  prohibition  of 
uieinND,  SD,  MN.  NY,  ME, 
N  H,  VT,  MA,  UT,  MT,  Wl 
w  lere  ground  water  is  less 
th  sn  50  feet  from  the  surface 
ai  id  soils  are  classified  as  hy- 
di  ologic  type  "A." 


the  Submission  of  label 
mpleted  data  base 
i-D  can  be  used  without 
verse  effects  to  humans 
ironrfcent,  EPA  has  found  all 
1  gible  for  reregistration. 
Reregistrat  on  Eligibility  Decision 
is  contained  in  the  1,3- 
l(ication  is  listed  under 
in  this  Notice),  or  can 


also  be  accessed  from  the  Internet  at 
http://www.epa.gov/REDs  for  case  0328. 
Please  refer  to  the  1,3-D  RED  for  a  more 
detailed  discussion  of  the  data 
summarized  in  this  Notice. 

C.  Summary  of  EPA 's  Proposed  Action 

EPA  has  determined  that  the  benefits 
associated  with  the  continued  use  of 
1,3-D  under  the  recently  revised  terms 
and  conditions  of  1,3-D's  registration 
outweigh  the  risks.  Thus,  EPA  is 
proposing  to  terminate  the  Specicd 
Review  of  1,3-D. 


m.  Siuwaary  ef  Hazard  Assessraeiit 

A.  Short  and  Intermediate  Term 
Toxicity 

The  acute  toxicity  values  and 
categories  for  1,3-D  are  summarized  in 
Table  2  below: 

Table  2.—  Acute  Toxicity  Study 
Results  for  1 ,3-D 


Study  Type 

Results 

Toxicity 
Category 

Acute  Oral  ... 

LDv)  =  300  mg/ 
kg  (M),  224 
mg/kg  (F) 

II 

Acute  Der- 

LDso =  333  mg/ 

II 

mal  -  Rab- 

kg 

bit. 

Acute  Inhala- 

LCo =  3.88 

IV 

tion. 

mg/L  (M),  4.1 
mg/L(F) 

Primary  Eye 

Intermediate  ir- 

II 

Irritation. 

ritant 

Primary  Skin 

Slight  irritant 

III 

Irritation. 

Dermal  Sen- 

Sensitizer 

sitization. 

Acute 

None  required 

Neurotoxi- 

city. 

- 

EPA  has  placed  1,3-D  in  Toxicity 
Category  II  (moderately  toxic,  the 
second  highest  toxicity  classification 
out  of  four  levels).  EPA  has  reviewed 
the  available  toxicological  data  for  1,3- 
D  and  concluded  that  the  data  do  not 
indicate  any  evidence  of  significant  oral 
or  inhalation  toxicity  from  a  single 
exposure  event  that  may  occur  with 
labeled  uses. 

EPA  has  established  an  intermediate- 
term  endpoint  based  on  results  from  a 
2-year  combined  chronic/carcinogenic 
inhalation  study  in  rats.  Fischer  344  rats 
(50/sex/group  plus  10/sex/group  to  6- 
and  12-month  exposure  groups)  were 
exposed  by  whole-body  inhalation  to 
Telone  II  (92.1%  active  ingredient  (a.i.)) 
at  aerosol  concentrations  of  0,  5.  20  or 
60  parts  per  million  (ppm)  (equivalent 
to  approximately  0,  0.023,  0.091  or 
0.272  mg/L),  6  hours/day,  5  days/week 
for  a  total  of  509  days  over  a  2-year 


period.  There  was  no  effect  of  exposure 
to  1 ,3-D  on  the  survival  of  males  or 
females.  Slight  (approximately  5%  in  60 
ppm  males  and  females,  as  well  as  3% 
in  20  ppm  males)  decreases  in  body 
weight  gains  were  observed  (statistically 
significant,  p<0.05)  but  generally  only 
during  the  first  year  of  the  study.  The 
olfactory  region  of  the  nasal  cavity 
appeeu'ed  to  be  the  target  tissue  as 
determined  by  histopathological 
examination.  Males  and  females  having 
been  exposed  to  60  ppm  (no  evidence 
reported  at  lower  concentrations  of  20 
or  5  ppm)  showed  decreased  thickness 
and  erosions  of  the  epithelium  as  well 
as  minimal  submucosal  fibrosis.  For 
chronic  toxicity,  the  No-Cfeserved 
Adverse  Effect  Level  (NOAEL)  was  20 
ppm  (0.091  mg/L)  and  the  Lowest 
Observed  Adverse  Effect  Level  (LOAEL) 
was  60  ppm  (0.272  mg/L)  based  on 
histopathological  changes  in  nasal 
tissue  as  well  as  the  suggestion  of 
decrease  in  body  weight  gain  compared 
with  controls  during  the  first  year  of  the 
study. 

B.  Carcinogenicity 

EPA  initiated  the  Special  Review  of 
1,3-D  based  on  evidence  that  1,3-D 
induced  cancer  in  rats  and  mice 
exposed  to  1 ,3-D.  The  potential  for 
human  carcinogenicity  is  based  on 
inhalation  exposures  for  workers 
handling  the  fumigant  and  for  area 
residents  who  may  be  exposed  to  air 
home  levels  of  1,3-D  and  oral  exposures 
to  levels  in  contaminated  ground  water. 

1.  Oral  studies.  In  1985,  the  National 
Toxicology  Program  (NTP)  tested  the 
chronic  toxicity  and  carcinogenic 
potential  of  1,3-D  (Telone  II  -  89%  1,3- 
D,  6%  inert  ingredients,  1% 
epichlorohydrin)  in  F344  rats  and 
B6C3F1  mice  [Ref.  6]. 

a.  Rat  Feeding  Study  by  Gavage.  Male 
and  female  F344  rats  received  oral 
administration  by  gavage  (feeding  tube) 
of  1,3-D  in  com  oil  at  0,  25,  or  50  mg/ 
kg/day,  3  days  per  week,  for  104  weeks. 
A  total  of  77  rats  per  sex  were  used  for 
each  dose  group,  including  those 
sacrificed  for  examination  during  the 
course  of  testing.  Statistically  significant 
increases  in  the  incidence  of  the 
following  tumors  were  observed  at  the 
highest  dose  tested  (HDT)  by  pairwise 
comparison  with  controls: 

i.  Forestomach  squamous  cell 
papillomas  in  males  and  females. 

ii.  Combined  forestomach  squamous 
cell  papillomas  and  carcinomas 
combined  in  males. 

iii.  Liver  neoplastic  nodules  in  males 
and  combined  neoplastic  nodules  and 
hepatocellular  carcinomas  in  males. 

The  increased  incidence  of 
forestomach  tumors  was  accompanied 


Federal  Register / Vol.  65,  No.  8 / Wednesday,  January  12,  2000 /Notices 


1873 


by  a  statistically  significant  positive 
trend  for  forestomach  basal  cell 
hyperplasia  in  male  and  female  rats  of 
both  treated  groups  (25  and  50  mg/kg). 
There  were  also  positive  trends  for  other 
tumors  in  rats  (i.e.  in  females,  mammary 
gland  adenomas  or  fibromas  and  thyroid 
gland  follicular  cell  adenomas  or 
carcinomas;  in  males,  adrenal  gland 
pheochromocytomas).  The  highest  dose 
tested  in  rats  (50  mg/kg)  appeared  to  be 
adequate  for  carcinogenicity  testing. 

b.  Mouse  Feeding  Study  by  Gavage.  In 
the  mouse  study,  groups  of  50  mice/sex 
were  fed  Telone  II  in  corn  oil  (with  1  % 
epichlorohydrin  as  a  stabilizer)  through 
a  gavage  feeding  tube  at  0,  50,  or  100 
mg/kg,  3  days  per  week  for  a  total  of  104 
weeks.  The  results  of  the  study  were 
confounded  by  an  excessive  mortality  in 
control  males  (those  not  receiving  1,3-D) 
from  myocarditis.  The  survival  of 
female  mice  was  lower  in  the  high  dose 
group  than  in  the  other  dose  level 
groups  (46/50,  45/50,  36/50  for  control, 
low  dose  and  high  dose  respectively). 
Significantly  elevated  incidence  of  the 
following  tumors  were  observed  either 
at  the  HDT  or  at  both  dose  levels: 

i.  Forestomach  squamous  cell 
papillomas  or  papillomas  and 
carcinomas  combined  in  males  and 
females,  and  squamous  cell  carcinomas 
in  females. 

ii.  Urinary  bladder  transitional  cell 
carcinomas  in  males  and  females. 

iii.  Lung  adenomas  or  adenomas  and 
carcinomas  combined  in  males  and 
females. 

Several  deficiencies  were  noted  in  the 
mouse  study,  including  excessive 
mortality  in  control  males  and 
inadequate  randomization  procedures  at 
the  study  initiation.  The  highest  dose 
tested  appears  to  have  been  excessive 
for  testing.  While  this  study  was  not 
used  for  quantitatively  estimating  1,3- 
D's  carcinogenic  potential,  the  Agency 
has  included  the  stomach,  bladder  and 
lung  effects  in  its  weight-of-the- 
evidence  findings  (see  Unit  III.D  of  this 
document.). 

c.  Rat  study  by  microencapsulation. 
In  1992.  the  registrant  conducted  a 
second  feeding  study  using  time- 
released  (microencapsulated)  doses  of 
1,3-D  in  food  since  the  stomach  tumors 
seen  in  the  NTP  study  occurred  in  the 
area  where  the  feeding  tube  was 
inserted.  In  addition,  the  NTP  study 
results  may  have  been  confounded  by 
the  presence  of  a  stabilizer, 
epichlorohydrin,  which  is  a  known 
carcinogen. 

Charles  River  Fischer  344  ("Tischer 
344")  rats  (60/sex/dose)  were  fed  doses 
of  0,  2.5,  12.5,  and  25  mg/kg/day  for  2 
years,  with  an  examination  of  one  group 
made  after  1  year.  Body  weight  gains 


were  decreased  for  males  and  females  at 
the  middle  and  high  doses  compared  to 
controls.  There  was  an  increase  in  liver 
masses/nodules  in  males  only  at  the 
12.5  and  25  mg/kg  doses.  The  NOAEL 
was  2.5  mg/kg.  There  was  an  increased 
incidence  of  basal  cell  hyperplasia  of 
the  nonglandular  mucosa  of  the  stomach 
of  both  sexes  at  the  1 2  and  24  month 
sacrifice  at  the  middle  and  high  doses. 
The  incidence  of  primary  hepatocellular 
adenomas  in  male  rats  exceeded  that  in 
the  control  group  at  the  middle  and  high 
doses  tested.  The  incidence  of 
hepatocellular  ademonas  in  female  rats 
showed  an  increase  over  the  control 
only  at  the  high  dose.  The  highest  dose 
tested  appeared  adequate  for 
carcinogenicity  testing  (Ref  7).  EPA 
used  the  test  results  of  this  study  to 
confirm  the  carcinogenicity  finding  of 
the  earlier  study  in  rats.  The  results  of 
this  study  were  also  used  to  develop  the 
chronic  non-cancer  Reference  Dose. 

d.  Mouse  study  by 
microencapsulation.  Male  and  female 
B6C^Fi  mice  {50/sex/dose)  were  fed 
microencapsulated  1,3-D  at  levels  of  0. 
2.5,  25  or  50  mg/kg/day  for  2  years,  with 
an  examination  of  10  mice/sex/dose 
made  after  1  year.  As  seen  in  the  rat 
study,  body  weight  gains  were  lower  in 
both  sexes  at  the  middle  and  high  doses 
compared  to  controls.  In  addition, 
hepatocytes  of  the  high  dose  males  were 
decreased  in  size  at  the  12  and  24 
month  sacrifice.  While  liver  effects  were 
seen,  there  was  no  treatment-related 
incidence  of  tumors  observed  in  mice 
ingesting  microencapsulated  1,3-D  (Ref. 
8].  EPA  notes  that  the  negative  cancer 
findings  do  not  affect  the  Agency's 
position  on  the  carcinogenicity  of  1.3-D 
due  to  the  results  of  the  rat  study. 

2.  Inhalation  studies.  Because  1,3-D  is 
a  volatile  compoiuid  which  can  move 
up  and  into  the  atmosphere  after 
application,  EPA  also  required  studies 
on  the  potential  carcinogenicity  of  1,3- 
D  via  the  inhalation  route  of  exposure. 

a.  Rat  study.  In  the  rat  study,  50/sex/ 
group  were  exposed  to  0,  5,  20  or  60 
ppm  1,3-D  for  6  hours/day,  5  days/ 
week,  for  approximately  2  years. 
Ancillary  groups  of  rats  (10/sex/group) 
were  similarly  exposed  for  6  or  1 2 
months.  Clinical  signs  of  toxicity  were 
not  observed  and  no  significant 
differences  in  survival  were  found  in 
any  of  the  test  groups.  No  significant 
increase  in  treatment-related  incidence 
of  tumors  in  rats  was  observed  [Ref.  9). 

b.  Mouse  study.  The  mouse  study 
followed  the  same  study  design  as  the 
rat  study  (50  mice/sex/group  dosed  at  0, 
5,  20,  or  60  ppm,  6  hours/day,  5  days/ 
week  for  approximately  2  years;  2 
groups  of  mice  to  be  sacrificed  and 
studied  at  the  6  month  and  1  year  mark 


of  the  study).  In  male  mice  at  the  2-year 
sacrifice,  a  statistically  significant 
increase  in  the  incidence  of 
bronchioloalveolar  adenoma  (a  benign 
lung  tumor)  was  found  at  the  highest 
dose  tested  (HTD)  (60  ppm)  by  pairwise 
comparison  with  controls  (9/50,  6/50, 
13/50,  and  22/50  for  0,  5,  20,  and  60 
ppm  respectively).  For  controls  (0  ppm) 
the  historical  incidence  for 
bronchioloalveolar  adenoma  is  in  the  7- 
32%  range;  this  includes  a  20%  control 
incidence  from  another  2-year 
inhalation  study.  Additionally,  male 
mice  had  a  significant  difference  in 
lacrimal  gland  cystadenomas  in  the 
pair-wise  comparison  of  control  and  the 
20  ppm  dose  group.  No  tumors  were 
seen  in  treated  female  mice.  Although  a 
hyperplastic  response  was  seen  in  the 
urinarj'  bladders  of  both  male  and 
female  mice,  no  tumorigenic  response 
was  foimd  |Ref.  lO). 

3.  Dermal  studies.  EPA  also  has 
studies  that  tested  the  potential 
carcinogenicity  of  1 ,3-D  through  short- 
term  dermal  exposure.  Van  Duuren  et 
al.,  (1979)  administered  subcutaneous 
injections  of  1.3-D  weekly  to  30  female 
HA:ICR  mice  at  a  dose  of  3  mg/mouse. 
The  author  noted  a  positive  finding  of 
fibrosarcomas  in  6  of  the  30  mice  after 
538  days.  No  tumors  developed  in 
untreated  or  vehicle-treated  animals  (i.e. 
treated  with  the  serum  minus  the 
compound  being  tested). 

The  same  study  also  investigated  the 
tumor-initiating  potential  of  1,3-D  when 
applied  to  the  skin  of  female  HA:ICR 
mice  (30  animals).  Mice  received  1,3-D 
in  0.2  mL  acetone  as  the  initiator  at  a 
single  dermal  dose  of  122  mg,  followed 
by  promotion  with  phorbal  myristate 
acetate  (5  |ig)  in  acetone  3  times/week 
for  440-594  days.  No  significant 
differences  in  tumor  incidence  were 
found  between  the  treated  and  control 
animals.  Additionally,  when  1,3-D  was 
tested  for  carcinogenic  potential 
following  repeated  dermal 
administration  with  122  mg.  1,3-D  in  0.2 
mL  in  0.2  acetone,  3  times/week  for 
440-594  days,  only  1/30  treated  animals 
had  papilloma  and  carcinoma  of  the 
skin;  the  authors  noted  statistical 
significance  was  not  attained.  None  of 
the  control  animals  developed  any  skin 
tumors  [Ref.  11).  EPA  did  not  consider 
this  study  in  its  consideration  of  1,3-D's 
carcinogenicity  since  the  authors' 
conclusions  and  statistical  tests  used 
could  not  be  confirmed. 

4.  Structure- Activity  Relationships. 
1,3-D  bears  a  structural  resemblance  to 
several  short  chain  halogenated 
hydrocarbon  compounds  that  are  known 
human  and/or  animal  carcinogens, 
namely  vinyl  chloride  and 
epichlorohydrin.  There  is  no 
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was  again  sprayed  with  1,3-D.  The  next 
year,  fatigue  became  more  severe  and 
his  gums  began  bleeding.  Red  and  white 
cell  counts  were  diminished  and  the 
patient  was  diagnosed  with  acute 
myelomonocytic  leukemia.  The  patient 
died  within  5  weeks  of  admission. 

In  another  report  of  1,3-D  exposure 
(Ref.  14],  a  worker  drank  a  clear  fluid 
which  he  thought  was  water  from  a 
container.  The  first  signs  of  injury  were 
acute  gastrointestinal  distress,  sweating, 
tachycardia,  tachypnoea  and  lividity  in 
the  lower  legs.  His  condition  worsened 
within  9  hours;  blood  abnormalities  did 
not  respond  to  numerous  treatments. 
The  patient  died  38  hours  after 
admission;  the  autopsy  revealed 
multiple  organ  failure  and  extensive 
damage  to  the  respiratory  tract  and  liver. 
While  this  case  involves  an  acute 
poisoning,  rather  than  a  chronic  effect, 
EPA  has  concluded  that  this  report 
supports  concern  for  1,3-D  toxicity  to 
the  human  hematologic  system  as  was 
seen  in  the  other  cases  cited  above.  It 
should  be  noted  that  these  accidental 
exposures  to  1 ,3-D  are  less  likely  luider 
the  current  labels  because  of  strict 
requirements  for  closed  loading,  check 
valves,  and  protective  equipment. 

While  these  reports  alone  do  not 
provide  an  adequate  basis  for  making  a 
determination  of  human  carcinogenicity 
(i.e.  that  1,3-D  is  a  Group  A,  human, 
carcinogen),  they  provide  evidence  to 
support  EPA's  concerns  regarding  the 
target  organs  of  1,3-D's  effects  in 
humans  (hematopoietic  system,  lungs, 
liver)  and  its  potential  to  induce  cancer. 

E.  Weight-of-the-Evidence  and 
Carcinogenicity  Summary 

The  EPA  Cancer  Peer  Review 
Committee  (CPRC)  met  in  1989  to 
consider  all  the  data  relevant  to 
developing  a  position  on  1,3-D's 
carcinogenicity.  The  Committee  based 
its  determination  on  the  following: 

1.  The  CPRC  looked  at  the  original 
NTP  oral  carcinogenicity  studies  to 
determine  whether  the  epichlorohydrin 
stabilizer  was  the  carcinogenic  agent. 
The  CPRC  concluded  that  the  tumors 
could  not  solely  be  attributed  to 
epichlorohydrin  because  tumors  were 
seen  at  sites  other  than  the  forestomach 
(i.e.  liver,  mammary  gland  and  thyroid) 
and  the  dose  of  epichlorohydrin  was  far 
below  that  associated  with  forestomach 
tumors  in  gavage  and  drinking  water 
carcinogenicity  studies.  A  comparison 
between  the  mutagenic  activities  of  1,3- 
D  and  epichlorohydrin  showed  that 
even  if  epichlorohydrin  did  contribute 
some  activity  to  the  1,3-D  preparation, 
its  relative  contribution  would  be  very 
small  because  epichlorohydrin 
constituted  a  small  percent  of  the  total 


test  material.  Epichlorohydrin  by  itself 
did  not  appear  to  induce  as  large  a 
mutagenic  response  as  1,3-D  on  an 
equimolar  basis  based  on  studies 
administering  epichlorohydrin  alone. 

2.  1,3-D,  when  administered  by  oral 
gavage  to  Fischer  344  rats,  was 
associated  with  an  increase  in  (i) 
forestomach  tiunors  in  both  sexes;  (ii) 
liver  tumors  in  males;  and  (iii)  positive 
trends  for  other  tumor  types  in 
mammary  and  thyroid  glands. 

3.  1,3-D,  when  administered  by  oral 
gavage  to  BaCsFi  m'ce,  was  associated 
with  an  increase  in  (i)  forestomach 
tumors;  (ii)  urinary  bladder  tumors  and 
cell  changes;  and  (iii)  lung  adenomas 
(benign  lung  tumors)  in  both  sexes  at 
both  dose  levels  and  lung  adenomas  and 
carcinomas  combined  in  males  at  both 
dose  levels. 

4.  No  compoimd-related  increase  in 
tumors  was  observed  in  inhalation 
studies  in  Fischer  344  rats.  However, 
the  dose  levels  used  were  not 
considered  to  be  high  enough  to  fully 
assess  the  carcinogenic  potential  of  1,3- 
D. 

5.  1,3-D,  when  administered  by 
inhalation  to  BeCsFi  mice,  was 
associated  with  an  increase  in 
bronchioloalveolar  adenomas  in  males 
at  the  highest  dose  tested.  Cellular 
changes  in  the  urinary  bladder,  nasal 
passages  and  non-glandular  stomach 
were  noted.  Based  on  toxicity 
parameters,  the  data  suggest  that  higher 
dosing  could  have  been  utilized  in  this 
study. 

6.  The  CPRC  concluded  that  the 
benign  lung  tiunors  observed  in  mice 
after  inhalation  were  biologically 
significant,  because  tumor  induction 
was  dose-dependent,  tumor  incidence 
was  outside  the  range  of  historical 
controls,  and  the  tumor  type  was  also 
seen  in  the  mouse  oral  study. 

7.  EPA  has  concluded  that,  based  on 
available  evidence  in  bacterial, 
Drosophila  and  mammalian  cell 
mutagenicity  studies,  1,3-D  has 
mutagenic  capability. 

8.  1,3-D  bears  a  structural 
resemblance  to  several  short  chain 
halogenated  hydrocarbons  that  are 
known  carcinogens. 

9.  Confidence  in  the  compound- 
related  induction  of  tumors  was 
strengthened^y  the  observation  of  site 
concordance  for  neoplastic  and  non- 
neoplastic effects  seen  for  the  two  routes 
(oral  and  dermal)  of  1,3-D 
administration  [Ref.  15]. 

Based  on  the  above  data  (evidence  of 
carcinogenicity  in  two  rodent  species 
via  two  different  routes  of  exposure), 
EPA  has  classified  1,3-D  as  a  Group  B2, 
or  probable  human,  carcinogen. 
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For  the  1,3-D  reregistration  and 
Special  Review,  Dow  AgroSciences 
submitted  information  to  support 
regulation  of  1 ,3-D  as  a  non-linear 
carcinogen  (i.e.,  that  there  is  not  risk 
associated  with  exposure  below  a 
certain  dose).  The  Office  of  Pesticide 
Programs  has  reviewed  the  information 
and  determined  that  the  evidence  on 
1,3-D's  mutagenicity  does  not  support 
Dow  AgroScience's  claim  that  1,3-D  is  a 
candidate  for  regulation  as  a  non-linear 
carcinogen  [Ref.  12).  Thus,  EPA  will 
continue  to  regulate  1,3-D  as  a  B2 
carcinogen  under  a  linear  approach. 

F.  Dose-Response  Assessment  for  1,3-D 

By  using  data  from  carcinogenicity 
studies,  EPA  quantifies  the  carcinogenic 
potential  of  chemicals  based  on  a  dose- 
response  relationship.  This  measure  is 
known  as  the  carcinogenic  potency 
factor,  or  the  Q'  *.  For  1,3-D,  EPA  has 
calculated  two  carcinogenic  potency 
factors:  one  for  the  oral  route  and  the 
other  for  inhalation.  The  Qi  *  for  the  oral 
route  was  presented  in  the  1986  Notice 
of  Special  Review  as  1.75  x  10'  (mg/kg/ 
day)',  based  on  the  combined  tumors 
(either  (i)  adrenal  and  thjToid,  (ii) 
forestomach  or  (iii)  liver  tumors)  in  the 
oral  gavage  rat  study  using  the 
Multistage  model.  In  1994,  Office  of 
Pesticide  Programs  revised  the  Qi  *  for 
the  oral  route  to  1.22  x  10'  based  on  a 
scaling  factor  of  3/4  instead  of  2/3  to 
extrapolate  data  fi-om  hiunans  to 
animals.  The  Qi  *  for  the  inhalation 
route  using  the  3/4  scaling  factor  is  5.33 
X  10-2  (mg/kg/day)- ' .  based  on  the  limg 
bronchioalveolar  tiunor  rates  in  male 
mice  [Ref.  16]. 

G.  Toxicity  and  Carcinogenicity  of  1 ,2- 
Dichloropropane 

The  1986  Notice  initiating  the  Special 
Review  for  1,3-D  mentioned  concerns 
for  the  contaminant  1 ,2- 
dichloropropane  {1,2-D).  In  the  mid 
1980's,  1,2-D  was  registered  as  an  active 
ingredient  and  was  present  in  1 ,3-D 
formulations  at  levels  up  to  5%.  All  1,2- 
D  pesticide  registrations  were  canceled 
as  of  1987  and  1,2-D  levels  in  the  Telone 
II  formulation  (which  is  also  used  by 
reformulators)  have  been  reduced  to  less 
than  0.1%  for  products  sold  after 
August  1,  1999.  Nonetheless,  EPA  has 
been  tracking  1,2-D  levels  in  ground 
water  studies  and  reviews  due  to  1,2-D's 
persistence. 

EPA  has  not  conducted  a  formal 
evaluation  of  the  toxicology  database  for 
1,2-D  at  this  time  because  1,2-D  is  no 
longer  registered  as  a  pesticide. 
However,  1,2-D  has  been  evaluated  by 
the  Office  of  Research  and  Development 
(ORD)  to  support  development  of  the 
Drinking  Water  Criteria  Document  by 


the  Office  of  Water  (USEPA  1987).  ORD 
evaluated  the  limited  available  database 
for  1,2-D  and  concluded  that  the  liver 
was  the  principal  target  organ  of 
toxicity.  ORD  also  found  effects  from 
acute  exposures;  the  effects  were  seen  in 
the  lungs,  liver,  kidneys,  central 
nervous  system  and  eyes.  A  more 
detailed  description  is  on  EPA's  IRIS 
data  base  at  http://vvrww.epa.gov/ 
ordntmt/ORD/dbases/iris/index.html. 

1.2-D  has  been  classified  as  a  Group 
B2,  probable  human  carcinogen,  with  a 
Qi*  of  3.69  X  10  2(mg/kg/day)-'  based  on 
the  statistically  significant  increased 
incidence  of  hepatocellular  adenomas 
and  carcinomas  in  male  and  female 
B6C3F1  mice.  In  addition,  a  dose-related 
trend  in  mammary  adenocarcinomas 
was  noted  in  female  Fischer  344  rats. 
This  is  considered  significant  because 
Fischer  344  rats  have  a  relatively  low 
background  incidence  of  these  tumors 
(56  FR  3540,  January  30,  1991).  In 
addition,  1,2-D  was  mutagenic  in  the 
Salmonella  and  in  Aspergillus  nidulans. 
1,2-D  also  induced  sister  chromatid 
exchange  and  chromosome  aberrations 
in  Chinese  hamster  ovary  cells. 

The  Agency  has  not  cvmiulated  1,3-D 
risks  with  the  impurity  1,2-D  or  other 
chemicals  since  no  determination  has 
been  made  that  these  chemicals  share  a 
common  mechanism  of  toxicity. 

rv.  Sununary  of  Exposure 

A.  Dietary  Exposure 

1.  Food  sources.  The  1986 
Registration  Standard  concluded  that 
the  characteristics  of  1,3-D  were  not 
well  enough  understood  to  ascertain 
whether  residues  might  be  expected  in 
raw  agricultural  commodities,  and 
therefore  metabolism  data  were  required 
for  reregistration. 

In  1992,  Dow  AgroSciences  submitted 
metabolism  studies  demonstrating  that 
1,3-D  is  extensively  metabolized  and 
incorporated  into  natural  components 
such  as  sugars,  amino  acids  and  fatty 
acids.  EPA  determined  that  residues  of 
1,3-D  and  its  degradates  of  toxicological 
concern  are  not  expected  in  foods  from 
pre-plant  fumigant  uses  of  1,3-D.  Thus, 
EPA  has  determined  that  the  pre-plant 
fumigation  uses  of  1,3-D  are  non-food 
uses  and  no  tolerances  or  exemptions 
from  the  requirement  for  a  tolerance  are 
required.  [Ref.  17). 

2.  Drinking  water  sources.  Although 
EPA  believes  there  are  no  residues  of 
1,3-D  in  foods  grown  on  1,3-D  treated 
soils,  studies  show  that  1,3-D  can 
contaminate  ground  water,  including 
that  which  is  used  for  drinking  water. 
While  1,3-D  was  not  specifically  placed 
into  Special  Review  because  of  ground 
water  concerns,  EPA  noted  that  1,3-D 


could  reach  ground  water  since 
monitoring  had  yielded  detections  of 
1,3-D  and  1,2-D.  EPA's  Office  of  Water 
(OW)  has  not  established  a  Maximum 
Contaminant  Level  (MCL)  set  for  1 ,3-D. 
For  carcinogens,  OW  typically  sets  a 
Maximum  Contaminant  Level  Goal 
(MCLG)  at  zero.  In  1987.  OW  set  the 
Health  Advisory  level  of  0.2  ppb,  which 
is  the  daily  level  of  consumption  over 
a  lifetime  associated  with  a  1  x  lO"*" 
cancer  risk.  Health  Advisories  are  not 
enforceable  standards,  but  rather  are 
advisory  in  nature. 

The  MCL  for  1,2-D  is  0.005  mg/L  (5 
Hg/L  or  5  ppb).  For  1,2-D,  EPA's  Office 
of  Water  has  a  children's  10-day  Health 
Advisory  of  0.09  mg/L  (90  ng/L  or  90 
ppb). 

1,3-D  is  considered  highly  mobile  and 
is  more  persistent  when  1,3-D  enters 
ground  water  in  colder  climates.  1,3-D 
has  been  detected  and  its  presence 
confirmed  in  groimd  water  in  New 
York,  Florida,  Nebraska,  Washington 
state  and  the  Netherlands  under  normal 
field  use.  In  1991,  the  General 
Accoimting  Office  (GAO)  issued  a  report 
which  listed  detections  of  1,3-D  in 
seven  states.  This  list  also  included 
detections  of  the  impurity  1,2-D  [Ref. 
181. 

The  1986  Registration  Standard 
required  that  retrospective  ground  water 
monitoring  studies  be  conducted  at  five 
sites.  From  the  study  results,  no  1,3-D 
was  found  at  the  California,  North 
Carolina  or  Washington  state  sites. 
Retrospective  ground  water  monitoring 
studies  require  sampling  in  known  use 
areas  for  a  pesticide,  but  do  not  require 
extensive  information  on  past  use,  well 
integrity  or  other  historical  information 
to  help  characterize  any  detections.  A 
sinkhole  collapsed  and  interfered  with 
obtaining  results  at  the  Florida  site.  1 ,3- 
D  residues  were  found  at  the  Nebraska 
site,  leading  EPA  to  suspect  that  the 
increased  persistence  of  1 ,3-D  under 
colder  conditions  had  contributed  to 
1,3-D's  presence  in  ground  water  there. 

In  1995  and  1996,  Dow  AgroSciences 
initiated  prospective  ground  water 
studies  in  Wisconsin  and  Florida. 
Prospective  studies  are  conducted  under 
predetermined  conditions  in  areas  of  no 
known  prior  use,  thereby  reducing  the 
chance  that  prior  use  or  changes  in  use 
practices  could  interfere  with  study 
results.  The  Wisconsin  site  was  chosen 
to  better  define  1,3-D's  fate  in  a  cold 
climate.  Dow  AgroSciences  initiated  the 
Florida  study  to  determine  if  1,3-D 
products  could  be  used  without  adverse 
effects  to  ground  water. 

At  the  Wisconsin  study  site,  1,3-D,  its 
degradates  and  1 ,2-D  were  found  in  both 
on-site  wells  and  in  one  off-site 
monitoring  well  at  concentrations  well 
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chronic  risks,  while  peak  levels  are  used 
to  describe  exposiu'es  to  pesticides 
which  pose  acute  risks).  TWA 
concentrations  of  1 ,3-D  plus  degradates 
measured  in  wells  located  100  feet 
down-gradient  from  the  treated  field 
were  0.074  ppb.  Levels  of  1,3-D  plus  its 
degradates  did  not  persist  beyond  a  year 
after  application  [Ref.  20). 

EPA  also  reviewed  the  U.S.  Geological 
Survey's  (USGS)  National  Water  Quality 
Assessment  (NAWQA)  reports.  The 
assessment,  which  is  on-going,  monitors 
both  surface  and  ground  water  for 
pesticides,  nitrates  and  other 
contaminants  in  the  United  States. 
Some  USGS-monitored  sites  were 
located  in  counties  that  have  reported 
the  highest  use  rates  of  1,3-D,  although 
there  was  no  information  in  the  reports 
to  directly  link  1 ,3-D  treatments  with 
sampled  wells.  Moreover,  the 
assessment  did  not  test  for  1,3-D's 
alcohol  and  acid  degradates.  None  of  the 
NAWQA  reports  released  to  date  have 
shown  detections  of  1,3-D  in  ground  or 
surface  water.  1 ,2-D  detections  were 
widespread  and  thought  to  be  related  to 
past  use  of  1,2-D  as  a  soil  fumigant. 
Although  no  information  in  the  reports 
directly  links  1 ,3-D  use  to  the  monitored 
wells,  the  absence  of  detections  suggests 
that  1 ,3-D  use  probably  does  not  result 


in  widespread  aquifer  contamination. 
For  more  details  on  the  NAWQA 
program  and  1,3-D  and  1,2-D  sampling, 
please  refer  to  http://water.usgs.gov/ 
iookup/get?nawqa/. 

EPA  used  the  results  of  the 
prospective  ground  water  studies  to 
assess  exposure  to  1,3-D  and  its 
degradates  in  drinking  water  because  of 
the  Agency's  confidence  in  the  high 
quality  of  the  data.  EPA  has  estimated 
dietary  exposure  to  1,3-D  via  drinking 
water  using  these  study  results  and  a 
daily  water  consumption  value  of  2  L/ 
day  for  adult  males  and  females  with 
bodyweights  of  70  kg  and  60  kg,     , 
respectively,  and  1  L/day  consumption 
for  infants  and  children  with  a  10  kg 
bodyweight.  The  following  equation 
used  to  estimate  exposure  to  1,3-D 
through  drinking  water  for  adult  males 
is  provided  as  an  example  of  how  EPA 
calculated  exposure  to  1,3-D  and  its 
degradates  in  drinking  water: 

Exposure  (mg/kg/day)(Adult  male)  = 
(conc'n,  ng/L)(2  L/day)(0.001  mg/ng)  *  70  kg 
adult  body  weight  ' 

The  following  table  3  presents  the 
exposure  estimates  for  1,3-D,  its 
degradates  and  1,2-D. 


Table  3.—  Chronic  Exposure  Estimates  for  1 ,3-D,  1  ,3-Dh-  Degradates,  and  1 ,2-D 

(Based  ^n  Time-Weighted  Average  (TWA)  concentrations  from  the  Florida  and  Wisconsin  Prospective  Ground  Water  Studies) 


Populations 


Compound 


Florida  Prospective  Study  (365  days) 


10-ft  wells 


TWA 


Exposure  (mg/ 
.    kg/day) 


70-ft  wells 


TWA 
|ig/L 


Exposure  (mg/ 
kg/day) 


10-ft  wells,  100  ft 
off-site 


TWA 


Expo- 

sure^ 

(mg/kg/ 

day) 


Wisconsin  Prospective 

Study  (after  337  days, 

on-site  wells) 


shallow  aquifer  (15-22  ft) 


TWA 
|ig/L 


Exposure  (mg/ 
kg/day) 


Adult  males 

Adult  females  .. 
Infants  &  Children 


1,3-D 


0.30 


8.6  X  10  " 
1  X  10  ' 
3x  10^5 


0.04 


1.1  X  10-* 
1.3  x  10* 
4  X  lO-o 


0.026 


134 


3.8  X  10^3 
4.5  X  10  3 
1.3  X  10  2 


Adult  males 

Adult  females 

Infants  &  children 


1,3-D  + 
Degradates 


1.15 


3.3  X  10-' 

3.8  X  10  •^ 
1.2  X  10-» 


0.17 


4.9  X  10^6 

5.6  X  10" 

1.7  X  10-^ 


0.074 


357 


1  X  102 

1.2  X  10  2 
3.6  X  10-2 


Adult  males 

Adult  females  .... 
Infants  &  children 


1,2-D 


0.22 


6.3  X  10-6 
7.3  X  10-" 
2.2  X  10  "^ 


0.06 


1.7  X  lO^ft 
2x  10-" 
6x  10-* 


NA 


1.69 


4.9  X  la' 

5.6  X  10-s 

1.7  X  I0-» 


'  Note  these  wdlls  were  not  used  for  risk  assessment  purposes,  therefore,  TWA  concentration  values  are  only  presented  to  compare  to  levels 
found  in  other  well  s. 


In  summary, 
show  that  1,3-D 
water  under  use 
1.3-D  labels.  EP 


1  le 


prospective  studies 
can  move  to  ground 
conditions  allowed  on 
\  believes  that  the 


conditions  most  likely  to  result  in  1,3- 
D  treatment-related  ground  water 
contamination  are  shallow  water  tables, 
cold  temperatures  and  high  soil 


permeability.  1 ,3-D  labels  have  a  ground 
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water  advisory  and,  as  of  August  1, 
1999,  will  require  a  100  feet  setback 
from  drinking  water  wells.  The  labels 
will  also  prohibit  use  in  ND,  SD,  MN, 
NY.  ME,  NH.  VT.  MA,  UT.  MT,  Wl 
where  ground  water  is  less  than  50  feet 
from  the  surface  and  soils  are  classified 
as  hydrologic  type  "A,"  and  in  areas 
overlying  karst  geology. 

B.  Non-Dietary  Exposure  and  Mitigation 

Dow  AgroSciences  conducted  several 
studies  to  assess  both  worker  and 
residential  exposures  to  air  borne 
concentrations  of  1, 3-D.  The  Agency 
and  Dow  AgroSciences  designed  special 
studies  not  only  to  measure  air  levels 
following  fumigation,  but' also  to 
determine  which  measures  are  best 
suited  to  mitigate  exposm-es.  This 
section  describes  those  studies,  their 
limitations,  and  how  EPA  reached 
regulatory  decisions  based  on  the  study 
results  [Ref.  21]. 

1.  Worker  and  area  resident  exposure 
studies —  a.  Exposure  studies  in  the 
Notice  of  Special  Review.  In  the  1986 
Notice  of  Special  Review,  the  non- 
dietary  worker  exposvire  assessment  was 
based  on  nine  studies  conducted  in 
California  and  Florida.  The  excess 
lifetime  cancer  risk  estimates  based  on 
these  exposure  studies  ranged  from  10  ^ 
(one  excess  cancer  death  in  10,000 
exposed  workers  over  a  lifetime)  to  10- 
(one  excess  cancer  death  in  100  exposed 
workers  over  a  lifetime).  In  the  1986 
Registration  Standard,  EPA  noted  the 
variability  in  the  data  and  risk 
estimates,  but  ascribed  this  to  1,3-D's 
high  volatility  and  variations  in  crop 
practices.  Diuing  the  reregistration 
process,  the  registrant  submitted 
environmental  fate  studies  which 
showed  that  in  controlled  laboratory 
studies,  1,3-D  behaves  differently 
according  to  soil  type,  temperature,  the 
amount  of  organic  matter  in  the  soil  and 
other  variables  [Ref.  22).  There  were, 
however,  only  limited  data  describing 
how  1,3-D  moves  in  the  field  under 
actual  use  conditions.  EPA  determined 
that,  in  order  to  make  regulatory 
determinations  for  the  Special  Review, 
study  designs  would  have  to  take  into 
account  some  of  the  environmental 
conditions  that  appeared  to  influence 
air  borne  concentrations  under  actual 
field  conditions.  , 

b.  Exposure  studies  for  the  PD2.  When 
EPA  and  Dow  AgroSciences  met  in  1992 


to  assess  the  potential  effectiveness  of 
risk  reduction  measures,  the  discussions 
focused  on  the  environmental  factors 
and  work  practices  which  would  likely 
lead  to  the  highest  exposures  and  how 
best  to  control  exposures.  The  registrant 
agreed  to  take  certain  steps,  including 
reducing  maximum  application  rates, 
reducing  high  exposures  to  loaders 
during  fumigant  transfers,  using  closed 
systems  and  discontinuing  the  practice 
of  continuously  pumping  1,3-D  when 
the  application  rig  was  lifted  out  of  the 
ground  at  row  turns.  These  exposure 
reduction  measures  were  placed  on  1,3- 
D  labels  in  1992  and  1993. 

In  addition  to  label  changes,  the 
meetings  defined  exposure  study 
designs  which  would  take  into  account 
the  different  use  conditions  in  the 
United  States  and  the  effectiveness  of 
mitigation  measures  (e.g.,  enclosed  cabs, 
respirators,  loading  from  1,000  gallon 
bulk  containers  instead  of  55  gallon 
drums).  The  1,000  gallon  bulk 
containers,  also  called  mini-bulk  or 
traveler  systems,  reduce  exposures 
because  the  frequency  of  loading  events 
is  reduced.  AgroSciences  conducted  air 
monitoring  studies  in  three  locations  to 
measure  exposures  to  fumigant  loaders, 
applicators,  re-entry  workers  and  area 
residents. 

For  the  three  study  sites,  two  types  of 
sampling  for  worker  tasks  took  place:  4 
hour  sampling  to  estimate  full-day 
exposure  and  short  term  sampling.  The 
three  representative  sites  chosen  each 
had  different  soil  types,  moisture 
conditions,  organic  soil  content  and 
cropping  patterns. 

For  residential  exposiue  estimates, 
data  were  pooled  to  accoimt  for  random 
shifts  in  prevailing  wind  direction.  For 
residents,  EPA  also  assumed  16  hours/ 
day  spent  in  and  around  the  house.  EPA 
also  assumed  1,3-D  air  concentrations  to 
be  the  same  indoors  and  outdoors  since 
1,3-D  is  a  small,  highly  volatile 
chemical  and  since  there  are  no  data 
demonstrating  any  indoor/outdoor 
difference.  Exposure  estimates  for 
residents  are  presented  in  Table  5  in 
Unit  rV  of  this  document,  at  fixed 
distances  from  a  treated  field. 

Moses  Lake,  Washington.  This  study 
was  conducted  in  October  and 
November  of  1992.  1,3-D  was  applied  at 
25  gallons  per  acre  in  loamy  sand  soil. 
The  delivery  system  used  was  bulk 
loading  with  chy  disconnects. 


Application  was  by  the  broadcast 
method.  This  type  of  application  is 
crucial  to  root  crops  because  the 
economically  important  part  of  the  plant 
is  entirely  underground  and  is 
susceptible  to  direct  nematode  damage. 
For  residential  air  monitoring,  there 
were  20  monitoring  locations 
surrounding  the  20-acre  treatment  test 
site. 

Buckeye,  Arizona.  This  study  was 
conducted  in  March  of  1993.  1.3-D 
(Telone  II)  was  applied  by  the  row 
method  at  a  rate  of  12  gallons  per  acre. 
In  the  row  method  less  material  is  used, 
since  the  fumigant  is  being  applied  to 
discrete  rows  of  soil,  generally  for 
vegetable  crops,  cotton  and  tobacco.  The 
soil  was  sandy  loam,  and  bulk  loading 
was  used  both  with  and  without  dry 
disconnects.  A  second  study  performed 
in  Buckeye,  AZ  was  similar  to  the  first, 
except  that  dnun  loading  was  used.  For 
residential  afr  monitoring,  there  were  28 
locations  surrounding  the  20-acre  plot. 

Hookerton,  North  Carolina.  This 
study  was  conducted  in  December  of 
1992.  Telone  C-17  was  used  W  a  rate  of 
20  gallons  per  acre  to  a  field  that  was 
sandy  loam.  Drum  loading  was  used  and 
applied  by  the  broadcast  method.  For 
residential  air  monitoring,  there  were  20 
monitoring  locations  siurounding  the 
12-acre  test  plot. 

Ainger,  North  Carolina.  In  April  of 
1995.  after  the  1992  negotiations  and  * 
data  call-in,  Dow  AgroSciences 
conducted  an  additional  worker 
exposure  monitoring  study  using  a  new 
mini-bulk  packaging  and  delivery 
system  for  1,3-D  (the  "traveler"  study). 
1 ,3-D  was  applied  using  the  row  method, 
at  a  rate  of  10  gallons/acre  to  a  tobacco 
field.  The  soil  type  was  not  specified. 

Lifetime  exposiues  were  estimated  by 
using  information  Dow  AgroSciences 
collected  on  use  and  usage  of  1.3-D.  In 
1991,  Dow  AgroSciences  surx'eyed  the 
1 7  states  where  1 .3-D  was  used  (the 
siuvey  did  not  include  California)  to 
obtain  information  on  use  patterns 
around  the  country.  Information 
included  the  crops  planted  on  1,3-D 
treated  soil,  the  amount  of  1.3-D  (and  its 
alternatives)  handled,  and  the  amount  of 
time  spent  handling  1,3-D. 

Exposure  estimates  for  workers  are 
presented  in  Table  4,  while  estimates  for 
exposiu^  to  residents  aroimd  treated 
fields  are  presented  in  Table  5. 
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Table  4.— 1 ,3-D  Air  Concentration  Monitoring  Data  for  Agricultural  Workers 


Activity 


Sample  Duration 


Study  sites 


Total 
reps. 


Air  Concentration  (ng/ 
m'l 


Range 


Mean 


Loading  •■  

Loadings  

Loading  •■  

Application  •> 


4hr 

task  only 
task  only 
4  tir  &  task 


WA,  AZ 

WA,  AZ 

NC 

WA,  AZ,  NC 


10 
10 
12 
28 


177-5932 

526-32490 

52-1180 

43-6581 


1,631 

10,833 

464 

1,359 


■■  With  use  of 
•^  With  use  of 


d  y<Jisconnects 
e  id-row  spill  control 


O-FS 


Table  5.— 
data  using 

TIONS    FROfI 
(AZ,  NC,  W^) 


iTE  AiR  Monitoring 

average  concentra- 

three  study  sites 


Distance  from  treated 
field  (m) 


Mean 

Cone.  7 

day  (Jig/ 

m" 


1600  (AZ) 

1.200  (AZ) 

800  

500  

125  Edge  of  buff4r 

zone^  

25 

5 


onsite 


3 

6 

11 

19 

92 
196 
185 

181 


Mean 

cone.  15 

day  (^g/ 

m'> 


2 

4 

7 

10 

56 

63 

67 

171 


'  Edge  of  buff(  sr 
tance  to  approxin  ate 


zone  -  EPA  uses  this  dis- 
risks  at  300  feet  buffer. 


V.  Worker  and 
Assessment 


Area  Resident  Risk 


Cancer  risk  i 
and  cancer 
results  of  the 
assess  inhalati 
the  air  levels  at 
which  is  used 
buffer,  to 
worst  case 
EPA  used  the 
foot  wells  from 
ground  water 
upper-bound 
drinking  water 
1.3-D  labels  wi 
areas  similar  tn 
those  levels  w 
risk  estimates 
population. 


the  product  of  exposure 
potency.  EPA  used  the 

monitoring  studies  to 
exposure.  EPA  used 
the  125  meter  distance, 
represent  the  300  foot 
apprdximate  an  upper-bound 
for  inhalation  risk, 
levels  detected  in  the  10- 
the  Florida  prospective 
onitoring  study  as  an 
Mlorst  case  scenario  for 
risk.  Because  the  new 
1  prohibit  1,3-D  use  in 
the  Wisconsin  site, 
not  used  to  develop 
the  general 


air 
i(  n  I 


t3 


seer  ario 


m 


ere 
f)r1 


A.  The  Cancer 


Potency  Estimate 


EPA  calculat 
the  product  of 
potency  estimate 
classified  1,3-C 
human 
induction  in 
and  inhalation 
inhalation  Qi  * 
day)  ' .  For  oral 
Qi*  is  1.22x11 


carcm(  igen 
ra  s 


s  lifetime  cancer  risks  as 
ixposure  and  the  cancer 

(Q,*).  EPA  has 
as  a  Group  B^  (probable 
based  on  tumor 

and  mice  by  the  oral 
routes  of  exposure.  The 
is  5.33  X  10-2  (mg/kg/ 
(water)  exposures,  the 

(mg/kg/day)-'. 


B.  The  Risk  Assessment 

1.  Dietary  risk  assessment.  The 
dietary  risk  assessment  for  1,3-D  is 
based  solely  on  drinking  water 
exposures  through  contaminated  ground 
water.  Studies  show  that  1,3-D  and  its 
degradates  of  toxicological  concern  do 
not  appear  in  foods  grown  on  treated 
soils  as  long  as  1,3-D  is  applied  as  a  pre- 
plant  soil  fumigant.  The  assessment 
does  not  include  any  exposure  through 
surface  water.  While  models  used  to 
estimate  movement  of  pesticides  to 
surface  water  show  the  potential  for  1,3- 
D  movement  to  siu-face  water,  these 
models  are  not  designed  to  track 
volatile,  soil  applied  pesticides.  EPA 
will  review  the  results  of  a  riin-off  study 
Dow  AgroSciences  is  conducting  in 
order  to  assess  whether  run-off  to 
surface  water  is  a  significant  soiuce  of 
dietary  exposure. 

The  dietary  (drinking  water)  risk 
assessment  consists  of  exposures  to  1,3- 
D  and  its  two  degradates  of  toxicological 
concern,  3-chloroallyl  alcohol  and  3- 
chloroacrylic  acid.  EPA  does  not  have 
toxicity  data  on  the  degradates,  and  thus 
assumed  that  the  degradates  are  of  equal 
toxicity  and  carcinogenicity  to  1,3-D.  A 
separate  assessment  is  presented  based 
on  1,2-D  levels  found  in  the  prospective 
studies. 

a.  Acute-  and  intermediate-term 
drinking  water  risks.  No  acute  or 
intermediate  endpoints  were  identified 
for  1,3-D  exposure,  and  thus  no  acute  or 
intermediate  risk  assessment  was 
conducted. 

b.  Chronic  drinking  water  risk.  For 
chronic  non-cancer  risks,  EPA 
determined  that  an  oral  Reference  Dose 
(RfD)  should  be  0.025  mg/kg/day  based 
on  a  NOAEL  of  2.5  mg/kg/day  from  a  2- 
year  chronic/carcinogenicity  study  in 
rats  and  an  uncertainty  factor  of  100. 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
is  not  expected  to  pose  appreciable  non- 
cancer  chronic  risk  to  human  health; 
EPA  generally  considers  exposures 
which  occupy  less  than  100%  of  the  RfD 
to  be  acceptable. 

The  chronic  drinking  water  risk  is 
calculated  as  a  percent  of  the  RfD  taken 


up  by  drinking  water.  For  1,3-D, 
groundwater  is  considered  to  be  the 
only  source  for  chronic  drinking  water 
exposure  to  1,3-D,  and  exposure 
includes  the  acid  and  alcohol 
degradates. 
The  following  calculation  was  used: 
%  RfD  =  (Drinking  Water  Exposure,  mg/kg/ 
day)  +  RfD  of  0.025  mg/kg/day  x  100% 

Drinking  water  exposures  for  the  U.S. 
population  were  developed  using 
concentrations  from  the  Florida 
prospective  ground  water  monitoring 
study.  For  all  population  sub-groups 
(adult  males,  adult  females,  infants/ 
children),  the  %  RfD  was  less  than  1, 
and  therefore  is  considered  acceptable 
[Ref.  23]. 

c.  Cancer  risk  estimates  -  drinking 
water.  For  1,3-D,  EPA  looked  at 
aggregate  risks  from  multiple  routes  of 
exposures  (i.e.,  food,  water,  air,  dermal). 
In  order  to  aggregate  exposures  from 
multiple  routes  of  exposure,  EPA 
developed  Drinking  Water  Levels  of 
Comparison  (DWLOC's).  A  DWLOC, 
which  is  not  an  enforceable  standard,  is 
the  concentration  of  a  pesticide  in 
drinking  water  that  would  be  acceptable 
as  an  upper  limit  in  light  of  total 
aggregate  exposure  to  that  pesticide 
from  all  other  exposure  routes.  The 
DWLOC  for  1,3-D  is  based  on  ground 
water  levels  as  EPA  did  not  have 
information  to  determine  whether 
surface  water  should  also  be  a 
component  of  the  DWLOC. 

For  1,3-D,  EPA  has  calculated  two 
DWLOC's.  For  residents  who  live  near 
treated  fields,  as  defined  at  the  300  feet 
buffer,  the  DWLOC  for  cancer  is  zero 
because  the  inhalation  risk  estimates 
were  calculated  to  be  greater  tlian  1  x 
10 ''  for  this  population.  While  the 
cancer  risk  estimates  at  distances 
between  300  feet  up  to  800  meters  are 
presented  as  greater  than  1  x  10^,  EPA 
believes  these  risks  are  overstated 
because  the  value  of  all  mitigation 
measures  has  not  been  factored  into  the 
assessment.  Thus,  EPA  believes  the 
DWLOC  of  zero  is  overly  conser\'ative. 

For  the  general  population,  defined  as 
residents  who  live  at  distances  greater 
than  300  feet  from  1,3-D  treated  fields. 
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the  DWLOC  for  cancer  has  been 
calculated  to  be  0.3  ppb,  which  is  the 
level  of  daily  consumption  of  a 
pesticide  over  a  lifetime  associated  with 
a  10-''  risk.  The  DWLOC  for  cancer 
differs  from  OW's  Health  Advisory  (HA) 
of  0.2  ppb,  in  part  because  of  differing 
assumptions  on  exposure,  but  also 
because  the  DWLOC  is  based  on  more 
reliable  cancer  data  developed  after  the 
1987  HA  had  been  established. 

EPA  compared  the  ground  water 
levels  of  1, 3-D  found  in  the  Wisconsin 
and  Florida  study  sites  to  the  DWLOC 
for  cancer  of  0.3  ppb.  In  the  Wisconsin 
study,  time- weighted  average  levels 
were  357  ppb,  far  greater  than  the  0.3 
ppb  level  considered  to  be  acceptable. 
In  the  Florida  study,  time-weighted 
average  levels  from  on-site  wells  were 
1.15  ppb,  which  is  associated  with 
lifetime  cancer  risks  of  4  x  10  *>  [Ref.  24]. 
As  of  August  1, 1999,  1,3-D  labels  will 
require  applicators  to  leave  a  100  foot 
set-back  from  any  drinking  water  well. 
Therefore  the  levels  from  on-site  wells 
in  the  studies  would  overestimate  risks 
at  an  application  site.  EPA  did  not  have 
accurate  information  to  develop  risk 
estimates  with  the  100  foot  buffer 
because  the  registrant  requested  the 
setback  from  drinking  water  wells  after 
ground  water  studies  were  well 
underway.  Although  the  information 
from  the  off-site  wells  is  limited,  EPA 
views  these  levels  (27  ppb  in  WI,  0.074 
ppb  in  FL)  as  indicative  of  an  expected 
decline  in  residues  with  the  well 
setback  from  a  one-time  application. 

Although  EPA  is  not  performing  a 
cumulative  risk  assessment  for  1 ,3-D 
and  1,2-D,  EPA  developed  a  DWLOC  for 
1,2-D  to  compare  with  the  levels  found 
in  the  ground  water  studies.  The  oral 
Qi  *  for  1 ,2-D  was  used  to  calculate  a 
DWLOC  for  cancer  effects,  which  is  1 
ppb.  This  1,2-D  DWLOC  of  1  ppb 
compares  to  0.22  ppb  found  in  10' 
Florida  wells,  0.06  ppb  found  in  70' 
Florida  wells  and  1.7  ppb  found  in  the 
WI  study.  It  should  be  noted  that  the 
new  labels  prohibit  use  of  1,3-D 
products  in  areas  with  conditions 
similar  to  Wisconsin.  The  inhalation 
exposure  studies  did  not  monitor  for 
levels  of  1,2-D  in  air.  Therefore,  the 
DWLOC  only  estimates  oral  exposures. 

2.  Inhalation  risk  assessment —  a. 
Factors  that  influence  exposures. 
Occupational  and  residenticd/bystander 
inhalation  exposiu-e  occurs  as  a  result  of 
1,3-D  volatilization.  1,3-D  is  a  volatile 
chemical  which  is  applied  at  least  12 
inches  below  the  soil  surface.  The  liquid 
1,3-D  then  diffuses  through  the  soil 
spaces  and  as  much  as  25%  can 
volatilize  into  the  atmosphere. 

Volatilization  can  also  occur  during 
product  loading;  several  measures  have 


been  added  to  1,3-D  labels  to  minimize 
leaks.  1,3-D  products  do  not  require 
mixing  and  are  loaded  into  tanks  which 
are  attached  to  tractors  or  application 
rigs  directly  from  a  bulk  or  mini-bulk 
container  through  closed  loading 
systems.  Bulk  loading  from  tanker 
trucks  is  the  predominant  practice 
where  custom  applicators  are  the 
primary  1,3-D  users  (e.g.,  the  Pacific 
Northwest).  Mini-bulk  systems  are 
portable  1,000-gallon  "traveler" 
cylinders  with  dry  disconnects  to 
prevent  1,3-D  leaks. 

Variations  in  use  patterns  and 
application  methods  can  affect 
exposures.  The  rate  and  amount  of  1,3- 
D  volatilization  is  affected  by 
application  method,  soil  sealing 
method,  soil  composition  (e.g.,  amount 
of  clay  and  organic  matter),  soil 
moisture,  and  a  variety  of  other  local 
environmental  factors.  Meteorological 
conditions,  such  as  temperature, 
precipitation,  wind,  and  atmospheric 
stability  vary  greatly  from  day  to  day 
and  also  have  an  effect  on  exposure. 
Studies  showed  that  average  exposures 
are  inversely  related  to  distance  from 
the  treated  field;  1,3-D  air 
concentrations  measured  125  meters 
from  treated  fields  were  45  to  72  percent 
lower  than  air  concentrations  measured 
5  meters  from  treated  fields  [Ref.  25]. 

b.  Exposure  estimates  used  for  risk 
assessment.  EPA  based  its  risk 
assessment  on  1,3-D  air  concentrations 
measured  from  the  monitoring  sites  in 
Washington,  Arizona  and  the  two  sites 
in  North  Carolina  (one  using  drum 
loading  for  residential  exposure  and 
another  using  mini-bulk  for  worker 
exposure).  Only  inhalation  exposure 
was  estimated;  dermal  exposure  is 
expected  to  be  negligible  because  of  1,3- 
D's  volatility  and  the  protective 
measures  required  on  1,3-D  product 
labels. 

Because  the  number  of  monitored 
replicates  at  each  site  was  small  (5  to 
13),  EPA  pooled  the  results  from 
different  sites  to  obtain  the  largest 
possible  sample  sizes  for  each  exposure 
scenario. 

For  intermediate-term  worker 
exposure,  4-hour  samples  were  used 
over  the  first  7-day  period  to  calculate 
the  mean  air  concentrations  over  all 
pooled  replicates.  All  worker  air 
concentration  estimates  were  adjusted 
using  a  protection  factor  of  0.10  for 
respirators.  For  intermediate  term  risks, 
EPA  calculates  a  Margin  of  Exposure,  or 
MOE.  The  MOE  is  a  quotient  of  the 
NOAEL  divided  by  estimated  human 
exposures.  EPA  generally  regards  MOE's 
of  less  than  100  to  be  unacceptable.  For 
1,3-D,  the  Agency  chose  an  intermediate 
term  NOAEL  of  0.091  rag/L,  derived 


from  the  2-year  combined  chronic/ 
carcinogenicity  inhalation  study  in  rats. 

For  intermediate-term  residential/ 
bystander  exposure,  a  time-weighted 
average  (TWA)  air  concentration  was 
calculated  for  the  first  8  days  of 
exposure  only  (day  of  application  and 
the  first  7  days  of  a  14-day  study).  These 
are  the  mean  7-day  air  concentrations 
in  Table  5  in  Unit  FV  of  this  document, 
which  were  used  to  calculate 
intermediate  term  MOE's,  also  using  the 
NOAEL  of  0.091  mg/L. 

For  lifetime  worker  and  residential/ 
bystander  exposure,  the  TWA  air 
concentration  was  calculated  for  the 
entire  sampling  period  for  each 
monitoring  station.  This  time-weighted 
average  was  the  arithmetic  mean  of  the 
mean  daily  air  concentrations.  For  all 
but  the  on-site  samples,  this  calculation 
included  the  air  concentrations 
measured  during  the  application 
process.  This  value  was  normalized  over 
a  24  hour  period,  and  incorporated  into 
an  overall  15  day  TWA  (the  day  of 
application  plus  the  14  days  following). 
The  exposure  period  of  15  days  is  used 
based  on  study  results  showing  almost 
complete  volatilization  during  the  2- 
week  period  following  application. 

For  each  distance  from  a  treated  field, 
the  mean  TWA  over  all  four  directions 
(N,  S,  E,  W)  was  calculated  for  the  entire 
monitoring  period.  Data  for  all  three 
sites  were  then  pooled,  and  an  overall 
average  for  each  distance  was  calculated 
for  the  entire  data  set.  These  values 
appear  in  Table  5  under  the  heading  of 
"Mean  cone.  15  day"  air  concentrations. 

Exposures  to  agricultural  handlers 
entering  treated  fields  after  the  5  day  Re- 
entry Interval  (REI)  were  calculated 
using  the  on-site  air  monitoring  data 
from  the  residential/bystander  studies. 
For  each  of  the  three  monitored  sites, 
the  TWA  1,3-D  air  concentration  was 
calculated  for  the  period  consisting  of 
days  6-14  post-application  and  was 
adjusted  by  0.10  for  a  respirator. 

Chronic,  lifetime  exposures  to 
workers  and  area  residents  were 
expressed  as  lifetime  average  daily  dose 
(LADD).  The  LADD  of  1,3-D  was 
calculated  according  to  the  following 
formula: 

LADD  (mg/kg/day)  =  |(air  concentration. 
Hg/m')(nig/l,000  ng)(ventilation  rate,  mV 
hr)(hr/day)  (days/yr)(l  yr/365  days)(yrs 
exposed/70  yTs))  +  70  kg  body  wt 

using  the  following  values  for  workers 
and  residents/bystanders: 
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Table  6.— Asi  jumptions  Used  in  As- 
sessing WC  RKER  AND  RESIDENTIAL/ 

Bystander  =^isk 


\  /orkers     ! 


Ventilation 
rate. 

Lifetime  Ex- 
posure. 


Average 
Lifetime. 

Exposure 
Duration. 

Exposure 
Fre- 
quency. 


1 .7 »  m'/h 


(Ight 
v'ork) 


30 


/ears, 
c  rower, 

years, 
dommer- 
cial 


70 


/ears 


cro )  spe- 

c  fie 
cro  J  spe- 

c  fie 


TAE  LE  7.—  1 ,3-D  CUSTOIVI  HANDLER  INTERMEDIATE-TERM  NON-CANCER  RISKS  AND  CANCER  RISKS 


Residents/ 
Bystanders 


0.81  m^/h 
30  years 

70  years 

16  h/day 

1 5  days/event,  1 
event/yr 


LADDs  for  commercial  "for-hire" 
handlers  were  calculated  by  first 
estimating  average  daily  doses  (ADDs) 
in  mg/kg/day,  from  the  air 
concentrations.  Information  on  days  per 
year  and  hours  per  day  were  obtained 
for  each  crop,  state  by  state,  from  Dow 
AgroSciences'  Use,  and  Usage  Summary 
Report  (1991).  However,  for  loaders,  the 
report  lists  only  the  total  hours  per  day 
spent  actively  engaged  in  loading  (0.5  to 
1.25  hour/day),  not  total  hours  spent  on 
site.  To  estimate  ADDs,  the  Agency 
therefore  assumed  loaders  to  be  on  site 
for  the  same  number  of  hours  per  day 
as  the  applicators  (5  to  10  hours/day, 
depending  on  state  and  crop). 

LADDs  for  growers  assumed  that  the 
majority  of  the  work  day  is  spent 
applying  1,3-D,  and  only  as  much  time 
as  is  required  to  load  the  tank  is  spent 


engaged  in  loading.  Therefore,  the  4- 
hour  samples  were  used  in  the 
calculation  of  the  portion  of  the 
exposure  resulting  from  application, 
and  the  task-specific  samples  were  used 
to  calculate  the  exposure  incurred  while 
loading  (because  four-hour  samples 
were  not  collected  for  the  mini-bulk 
study,  the  Agency  made  the  assumption 
that,  for  the  use  of  mini-bulk  cylinders, 
the  task-specific  loader  air 
concentrations  are  experienced  for  the 
duration  of  a  work  cycle).  The  loading 
and  application  exposures  were  then 
added  to  estimate  the  total  exposure  for 
these  individuals.  For  growers,  the 
Agency  assumed  that  the  same  person 
conducts  both  loading  and  application 
of  1,3-D.  Tables  7  through  9  present 
worker  and  residential/bystander  risk. 


Delivery 
t^ethod 


Example  Crop 


Task 


Cone. 

HQ/m' 

from 

Table  4 


hr/d 


day/yr 


LADD 


Cancer  Risk 


Int- 
Term 
MOE» 


Bulk 
Bulk 

Mini-bulk 


Coti  jn.  AZ 
Poti  toes,  WA 
Tob  iceo,  NC 


Loader 

Applicator 

Loader 

Applicator 

Loader 

Applicator 


1,631 
1,359 
1,631 
1.359 
464 
1,359 


10 
10 
8 
8 
5 
5 


36 
20 
24 
24 
10 
10 


1.1    X    10  3 

5.3  X  10-» 
6.1  X  10-» 
5.1  X  10^ 
4.5  X  10-5 
1.3  X  10^ 


6.1  X  105 
2.8  x  10-5 

3.2  X  10-5 
2.7  X  10-5 
2.4  X  10-6 
7.0  X  10-6 


560 
670 
560 
670 
1960 
670 


able. 


Adjusted  for  v  earing  of  respirator  or  use  of  enclosed  tractor  cab  (PF  =  0.1).  MOEs  greater  than  100  are  generally  considered  to  be  accept- 


Table  8.—  1 ,3-D  Grower  Intermediate-Teri^  Non-Cancer  risks  and  Cancer  Risks 


Delivery 
Method 


Example  Crop 


Loading 
Cone, 
lig/m' 


hr/d 


Application: 


Cone, 
ng/m^ 
from 
Table 
4 


hr/d 


d/yr 


LADD 


Cancer  Risk 


Int.- 
Term 
MOE= 


Bulk 
Bulk 

Mini-tHjIk 
Mini-bulk 


Cucu  bits,  TX 
Pines  pples,  HI 
Tobai  :co,  NC 
Pean  jts,  GA 


10833 

1,0833 

464 

464 


0.25 
1.25 
-0.5 
1 


1,359 
1,359 
1,359 
1,359 


15 

11 

3.5 

5 


6.3  X  10-» 

9.3  X  10^ 

9.6  X  10-5 

8.8  X  10-5 


3.4  X  10-5 

5.0  X  10  5 

5.1  X  10-6 
4.7  X  10-6 


670 
670 
670 
670 


Adjusted  for  v^aring  of  respirator  or  use  of  enclosed  tractor  cab  (PF  =  0.1) 

Table  9.— Residential/Bystander  Exposure 


Distance 

from 

treated 

field(m) 


Study  Site{s) 


Doses  (mg/kg/day) 


ADD 


LADD 


Cancer  Risk 


Int.- 
Term 
MOE 


1,600 

1,200 

800 

500 

'125 

25 

5 

Onsite 


AZ 
AZ 

over^l 
overa  II 
overa  II 
overa  II 
overa  II 
overa  II 


7.6  X  10-'' 
2.9  X  10  5 

5.7  X  10-5 

7.7  ,x  10-5 
2.6  x  10-» 

4.8  X  10-* 
5.1  X  10-4 
8.3  X  10-» 


3.3  X  10-' 

1.2  X  10-5 

2.4  X  10^5 

3.3  X  10  5 
1.1  X  10* 

2.1  X  10-* 

2.2  X  10-» 
3.6  X  \0^ 


1.7 
6.6 
1.3 
1.8 
5.9 
1.1 
1.2 


10-8 
10-'' 
10-6 
10-6 
10-6 
10-5 
10-5 


1.9  X  10-5 


2,800 

1,600 

8,500 

6,100 

1,700 

920 

870 

500 


^Labels  require 


buffer  zone  of  300  ft  (approximately  125  meters)  from  an  occupied  structure. 
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C.  Aggregate  and  Cumulative  Risk 

Aggregate  risk,  which  considers  the 
various  routes  of  exposure  for  a 
pesticide,  and  cumulative  risk,  which 
looks  at  the  risks  posed  from  all 
pesticides  with  a  common  mechanism 
of  action  are  factors  that  EPA  must 
consider  when  it  evaluates  risks  from  a 
pesticide  chemical  residue  under  the 
Federal  Food,  Drug  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act.  These  requirements 
apply  specifically  to  tolerance  actions. 
As  mentioned  in  the  Introduction,  EPA 
classifies  1,3-D  as  a  non-food  use 
chemical.  Thus,  tolerances  are  not 
required.  Therefore,  EPA  regulates  1,3- 
D  under  FIFRA's  risk/benefit  standard. 
However,  these  risk  assessment  factors 
reflect  advances  in  risk  assessment 
methodology  which  EPA  believes  are 
appropriate  when  assessing  1,3-D's  risk, 
even  though  no  tolerance  action  is 
involved. 

EPA  has  aggregated  inhedation  and 
oral  exposures  to  1,3-D.  The  aggregate 
risk  estimate  is  calculated  as  follows; 

cancer  risk  ,„haiaiion  +  cancer  risk  »aier  = 
aggregate  lifetime  cancer  risk 

In  calculating  aggregate  risk,  EPA  has 
determined  that  a  reasonable  worst-case 
exposiu-e  scenario  would  be  comprised 
of  the  inhalation  risk  at  the  300  foot 
buffer,  derived  from  the  average  of  three 
air  monitoring  studies,  and  water 
exposure  risk  from  the  on-site 
concentrations  from  the  Florida  study. 
EPA  did  not  use  the  Wisconsin  study 
values  because,  as  of  August  1,  1999, 
use  in  areas  similar  to  this  site  is 
prohibited.  Thus,  the  aggregate  risk  is 
estimated  as  follows: 

6  X  lO-f-  ,ntalal.on  +  4  X  lO*  w.urr  =  1  X  10' 

This  aggregate  cancer  risk  estimate, 
however,  is  based  on  assessments  which 
contain  numerous  uncertainties  from 
both  the  inhalation  and  water  routes  of 
exposure.  Those  uncertainties  are 
detailed  in  Unit  V.D.  below. 

For  cumulative  risk,  EPA  has  made  a 
determination  not  to  cumulate  the  risks 
posed  by  exposures  to  1,3-D  anfl  any 
other  chemical.  This  determination 
could  change  in  the  future  based  on 
policy  changes  or  new  mechanistic  data 
on  1,3-D  or  other  chemicals. 

D.  Strengths,  Weaknesses  and 
Uncertainties  of  the  Risk  Assessment 

The  evidence  for  the  inhalation 
carcinogenicity  endpoint  is  strong. 
Carcinogenicity  was  confirmed  at 
multiple  sites  in  two  species  of  test 


animals.  Further,  the  lung  tumors  used 
for  quantitative  risk  assessment  were 
seen  in  both  the  mouse  oral  and 
inhalation  studies.  Positive  results  in 
bacterial,  Drosophila  and  mammalian 
mutagenicity  studies  also  contribute  to 
the  weight-of-the-evidence  for 
carcinogenicity.  EPA  acknowledges  that 
there  are  uncertainties  in  extrapolating 
from  rodent  studies  to  possible  human 
effects.  While  there  are  human  incidents 
suggesting  a  link  between  1 ,3-D 
exposure  and  hematological 
malignancies,  they  are  too  few  to 
support  a  change  to  the  cancer 
classification. 

The  main  difficulty  in  assessing 
exposure  is  trying  to  measure  air 
concentrations  of  a  volatile  chemical 
under  highly  variable  conditions. 
Although  there  is  an  extensive  exposure 
monitoring  data  base  for  1,3-D,  many 
factors  influence  exposure.  Many  of 
these  factors  are  specific  to  the 
application  method  and  local 
environmental  conditions.  Soil 
conditions  (moisture,  organic  content, 
temperature),  soil  sealing  methods, 
injection  depth  and  meteorological 
conditions  all  affect  1,3-D  air 
concentrations  to  various  degrees.  Since 
these  factors  are  imconfroUable  imder 
field  conditions,  additional  studies  are 
not  likely  to  yield  information  which 
would  substantially  improve  the 
accuracy  of  the  current  risk  assessment. 

In  addition,  based  on  available  data, 
EPA  extrapolated  to  estimate  levels  of 
use  on  crops  and  in  states  for  which 
there  was  no  actual  data.  The 
assessment  also  assumes  that  treatment 
patterns  are  the  same  every  year; 
however,  the  1992  Use,  Usage  and 
Product  Performance  DCI  noted  that 
treatment  typically  varies  from  year  to 
year,  depending  on  anticipated  pest 
pressures,  crop  rotations,  weather 
conditions,  and  economic  factors. 

There  is  also  no  information  available 
to  assess  whether  there  are  current  1 ,3- 
D  handlers  whose  exposure  would 
increase  due  to  the  methyl  bromide 
phase  out.  A  cursory  review  of  usage 
over  the  past  five  years  shows  that  there 
has  been  an  overall  increase  in  1,3-D 
use.  EPA  believes  this  increase  is  due, 
in  part,  to  growers  making  the  transition 
away  from  methyl  bromide.  EPA 
believes  that  the  phase  out  will  increase 
the  numbers  of  people  exposed,  but  not 
any  one  1,3-D  user's  exposure,  because 
growers  typically  use  either  1,3-D  or 
methyl  bromide. 

EPA  believes  residential  risks  may  be 
overstated  because  most  individuals  are 


not  likely  to  spend  16  hoiu-s  a  day  at  a 
fixed  distance  from  a  treatment  site  for 
the  2-week  period  following  fumigation 
over  30  years. 

Drinking  water  risks  were  based  on 
levels  found  in  on-site  wells.  Because 
the  new  labels  will  require  a  100  foot 
setback,  these  levels  are  likely 
overestimates,  and  thus  add  to  the 
uncertainty  in  the  risk  estimates 
presented  in  this  document. 

Most  importantly,  the  protective  value 
of  only  some  of  the  mitigation  measures 
required  on  1,3-D  labels  can  be 
quantified.  Given  that  many  of  the 
measures  have  not  been  factored  into 
the  assessment,  risks  are  likely  to  be 
lower  than  those  presented. 

E.  Comments  on  Risk  from  the  Notice  of 
Special  Review  and  EPA's  Response 

Several  comments  on  the  health 
concerns  were  submitted  in  response  to 
EPA's  1986  decision  to  initiate  a  Special 
Review.  Many  of  these  comments  are  no 
longer  applicable  as  changes  have  been 
made  to  the  formulation  of  1,3-D 
products,  use  patterns  and  1,3-D  labels. 
For  completeness  of  the  record,  EPA 
will  present  and  respond  to  these 
comments. 

Comment.  The  Natural  Resources 
Defense  Council  (NRDC)  submitted 
extensive  comments  on  1,3-D.  First, 
NRDC  criticized  the  exposure 
assessment  for  not  taking  into  account 
dermal  exposure.  Secondly,  they 
mentioned  that  bioaccumulation  in 
aquatic  animals  should  be  addressed.  In 
addition,  NRDC  asserted  that  tolerances 
or  an  exemption  from  a  tolerance  should 
be  established  to  cover  residues  of  1,3- 
D  in  commodities  grown  in  treated  soil. 

EPA 's  Response.  At  the  time  of  the 
Notice  of  Special  Review,  EPA's 
position  was  that,  due  to  1,3-D's 
volatility,  the  dermal  contribution  to 
risk  was  minimal  compared  to  the 
inhalation  risk.  Because  of  closed 
loading  and  other  personal  protective 
equipment  requirements,  dermal 
exposure  to  workers  should  be  minor,  if 
any.  Dermal  exposure  to  bystanders  and 
those  living  300  feet  from  treated  fields 
is  not  expected. 

As  to  bioaccumulation  in  aquatic 
animals,  the  Registration  Standard 
noted  that  laboratory  studies  show  the 
parent  compound.  1,3-D,  is  low  to 
moderately  toxic  to  waterfowl  and 
upland  game  birds,  moderately  toxic  to 
fish  and  highly  toxic  to  freshwater 
invertebrates.  In  water,  1,3-D  rapidly 
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dissolves  by  photolysis  and  hydrolysis, 
reducing  the  potential  for  exposure  to 
non-target  orga  lisms  and  thus  the 
potential  for  bi  jaccumulation  (Ref.  26]. 

Regarding  to  erances,  EPA  has 
determined  that  residues  of  concern  are 
not  likely  to  apbear  in  foods  from  pre- 
plant  fumigant  uses  of  1, 3-D  and  has 
classified  such  1.3-D  uses  as  non-food 
uses  which  do  lot  require  tolerances. 

Comment.  NRDC  asserted  that  ground 
water  should  h^ve  been  included  as  a 
aecial  Review,  and  that 
jroallyl-alcohol  should 
^ined  in  greater  detail, 
pse.  At  the  time  EPA 
issued  the  Notifce  of  Special  Review,  a 
main  force  drivnng  the  groimd  water 
concern  was  the  higher  percentage  of 
l,2-dichloropr(jpane  in  Telone  products. 
Since  that  time;  the  amount  of  1,2-D  has 
been  reduced,  il though  EPA  is  still 
tracking  how  1  b-D  moves  in  the 
environment.   | 

EPA  agrees  wjith  NRDC's  comment 
that  the  acid  anld  alcohol  degradates 
should  be  incliided  in  the  1 ,3-D  risk 
assessment.  In  jhe  dietary  assessments, 
EPA  required  ttat  Dow  AgroSciences 
track  the  residi^e  chemistry  of  the 
alcohol  and  aciti  degradates.  There  were 
no  residues  of  either  1,3-D  or  its 
degradates  in  crops  planted  to  1,3-D 
treated  soils.  For  water  monitoring  and 
subsequent  risk  assessments,  EPA 
included  the  d«  gradate  levels  and 
assigned  the  sai  ne  toxicity  and 
carcinogenicity  as  the  parent.  Dow 
AgroSciences  ii  i  conducting  several 
toxicity  and  en'  rironmental  fate  studies 
to  test  this  assumption.  EPA  did  not 
include  ecological  risk  as  a  trigger  for 
the  Special  Review;  the  1998 
reregistration  n  view  of  ecological  data 
supports  that  1  3-D  use  does  not  pose 
unacceptable  etiological  risks. 

Comment.  The  state  of  Massachusetts 
commented  thait  residues  of  1,3-D  had 
never  been  detected  in  ground  water 
there,  but  that  an  on-going  monitoring 
system  was  in  place. 

EPA 's  Response.  EPA  is  aware  that 
1,3-D  has  not  b^en  detected  to  date  in 
Massachusetts.  However  EPA's  review 
of  1,3-D  monitoring  is  on-going  and  the 
Agency  would  like  to  receive  any 
available  infon^iation  about  1,2-D  and 
1,3-D  monitoring  (including  degradates) 
from  the  statesJ 

Comment.  The  U.S.  Department  of  the 
Interior  commented  that  the  Notice  of 
Special  Review  did  not  take  into 
account  the  effects  of  1,3-D  on  wildlife. 
I  the  Registration 
.  noted  that  there  were  no 
known  effects  c  n  wildlife  or  endangered 
species.  Studiei  submitted  for 
reregistration  show  that  1,3-D  is 
moderately  tox  c  to  waterfowl  and 
upland  game  bi  rds.  In  ecotoxicity  tests, 


Response.  In 
Standard,  EPA 


1,3-D  is  moderately  toxic  to  coldwater 
fish,  moderately  toxic  to  warm  water 
fish  and  highly  toxic  to  freshwater 
invertebrates.  EPA  believes  that,  since 
1 ,3-D  is  injected  into  the  soil  and 
dissipates  relatively  soon  thereafter, 
there  should  be  low  exposure  to  wildlife 
through  plants  or  insects.  While 
ecological  effects  were  not  included  in 
the  Notice  of  Special  Review,  EPA  has 
reviewed  data  applicable  to  wildlife 
effects  for  reregistration  and  found  that 
1,3-D  is  not  likely  to  pose  unreasonable 
risks  to  wildlife.  Because  use  of  1 ,3-D  is 
expected  to  expand  to  coastal  areas, 
Dow  AgroSciences  is  conducting 
estuarine  ecotoxicity  and  envirormiental 
fate  data  on  1 ,3-D  and  the  alcohol  and 
acid  degradates.  EPA  will  take 
appropriate  regulatory  action  if  the 
study  results  show  that  the  increased 
1,3-D  use  poses  unreasonable  risks. 

VI.  Benefits  Assessment 

1,3-D  is  a  pre-plant  soil  fumigant 
labeled  for  the  control  of  all  plant- 
parasitic  nematodes  and  some  plant 
diseases,  insects  and  weeds.  Nematodes 
are  the  principle  target  pests  for  most 
use  sites.  1,3-D,  methyl  bromide, 
metam-sodium  and  chloropicrin  are 
broad-spectnun  soil  fumigants 
registered  for  use  on  all  food  and  non- 
food sites.  Dazomet  is  a  nematicide 
registered  for  selected  sites.  Non- 
fumigant  alternatives  are  aldicarb, 
ethoprop,  fenamiphos,  oxamyl  and 
terbufos.  Non-chemical  alternatives 
(e.g.,  fallowing,  non-host  crop  rotations, 
resistant  varieties,  soil  solarization, 
deep  plowing  of  crop  residue)  are  often 
classified  as  supplemental  control 
measures  because  they  are  used  in 
conjunction  with  the  pesticide 
alternatives.  The  amount  of  1,3-D  used 
is  variable  from  year  to  year.  EPA 
estimates  that  20  to  40  million  pounds 
of  the  active  ingredient  1,3-D  are 
applied  yearly  to  approximately  400,000 
to  500,000  acres. 

A.  Scope  and  Methodology 

Individual  site  analyses  were 
completed  for  1,3-D  use  on  15  sites. 
Most  of  the  usage  data  in  the  benefits 
analyses  were  obtained  from  the  1991 
Use,  Usage  and  Product  Performance 
DCI;  other  information  was  gathered 
from  USDA  published  statistics,  state 
extension  officials  and  crop  specialists, 
literatiue  searches  and  comments  on  the 
Notice  of  Special  Review.  The  15  sites 
comprised  about  95%  of  the  1,3-D  usage 
between  1988  and  1990. 

EPA  has  conducted  three  reviews  of 
benefits  information:  (1)  the  1986 
Initiation  of  Special  Review;  (2)  a  1994 
analysis  based  mainly  on  information 
from  the  1991  DCI  (Ref.  27];  and  (3)  a 
1997  update  of  the  1994  analysis  [Ref. 


28].  The  1994  review  estimated 
economic  impacts  if  1 ,3-D  were 
restricted  or  canceled.  The  1997  review 
was  not  as  comprehensive  as  the  DCI 
and  1994  analysis,  and  thus  the  more 
recent  analysis  may  not  have  captured 
the  full  extent  of  use  between  1994  and 
1997. 

The  basic  economic  approach  used 
was  a  partial  budgeting  method  and 
simple  supply-demand  analysis  using 
possible  cost  changes  and  yield  effects. 
If  1,3-D  use  were  canceled  for  a  given 
site,  EPA  made  projections  on  the 
alternatives  that  growers  would  use  to 
control  the  target  pests  on  acreage 
currently  treated  with  1 ,3-D.  The 
assessment  does  not  project  economic 
impacts  if  both  1,3-D  and  methyl 
bromide  are  unavailable. 

California  1 ,3-D  usage  was  not 
included  in  the  benefits  assessment 
because  of  California's  suspension  of 
use  permits  between  1990  and  1994  and 
the  limited  re-introduction  of  1,3-D 
since  then. 

B.  Impacts  if  1.3-D  were  not  Available 

Based  on  the  1994  review,  short-term 
grower  economic  impacts  for  all  sites 
are  estimated  to  range  from  $37  million 
to  $89  million  aimually.  EPA  considers 
these  impacts  to  be  substantial.  These 
impacts  are  the  residt  of  increased  costs 
for  alternative  treatments  and  reduced 
yields  with  the  use  of  alternatives  and 
are  presented  in  Table  11.  EPA 
estimates  project  that  growers  would 
shift  an  average  of  50%  of  their  use  to 
the  fumigant  alternatives  and  44%  of 
the  use  to  non-fumigant  alternatives. 
The  remaining  6%  represents  a  shift  to 
non-chemical  and  unknown 
alternatives.  Metam-sodium  is  the 
fumigant  alternative  with  the  largest 
quantity  of  additional  acres  treated, 
followed  by  methyl  bromide  and 
chloropicrin.  Aldicarb  is  the  non- 
fumigant  alternative  with  the  largest 
shift  in  additional  acres  treated, 
followed  by  ethoprop  and  fenamiphos. 

Crops  with  the  greatest  total  value  of 
impacts  if  1,3-D  were  canceled  would  be 
Irish  potatoes,  tobacco,  sugar  beets, 
cucurbits  (e.g.,  cuciunbers,  pumpkins, 
squashes),  onions,  strawberries  and 
peppers.  Geographically,  the  regions 
most  affected  would  be  the  Pacific 
Northwest  (Washington,  Oregon  and 
Idaho)  and  the  southeastern  states 
(Georgia,  Alabama,  Florida,  Virginia  and 
North  and  South  Carolina).  Impacts  on 
users  growing  finiit  and  nut  trees  and 
grapevines,  crucifers,  pineapples  and 
strawberries  would  occur  when  methyl 
bromide  is  no  longer  available  as  an 
alternative.  The  following  table  10 
presents  estimated  usage  of  1,3-D  and 
reflects  a  recent  update. 
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Table  10.—  Major  1,3-D  Usage  Sites  - 1997  Review^ 


Crop 


Acres 

Treated 

(000) 


weighted 
average 


%  Crop 
Treated 


weighted 
average 


lbs  a.i. 

applied 

(000) 


weighted 
average 


States  where  most  usage  occurs 


Crucifers 

Peppers 

Cucurbits 

Sugar  Beets  

Cotton 

Tobacco  

Irish  Potato 

Sweet  Potato  ....^ 

Peanut 

Fruit/Nut  Trees  and  Grape  Vines 

Onions 

Tomato 

Carrots  

Pineapple 

Strawbenies 


10 

5 

13 

45 

85 

80 

80 

N/A2 

12 

27 

5 

2 

2 

5 

1 


4 
4 
2 
3 
1 

11 
6 
N/A2 
1 
6 
5 
0 
2 

14 
1 


2000 

400 

600 

4000 

2000 

7200 

13,500 

N/A2 

700 

2400 

1000 

200 

150 

1300 

80 


AZJX.GA,  SC,  NCCA 

NM.NCCA 

TX,A2,SC,  NC,GA,CA 

NE.WY.CO,  ID 

AZ.NCGA,  FL.CA 

NCSCGA 

WA,ID,OR,  CO.ND.MI 

NC,  GA,  SC 

AL.GA.TX 

CA.SCNC,  AZ.GA.NJ 

OR,W/ClD 

GA,FL,AL 

CA.WA,TX 

HI 

CA.FUNJ 


Total 


382 


35530 


1  Usage  data  covers  1990-1995  for  most  sites  and  as  early  as  1987  for  other  sites,  primarily  using  data  from  the  1991  Use,  Usage  and  Prod- 
uct Performance  DCI.  California  data  is  only  available  for  1994  and  1995,  due  to  the  1991-1993  use  permit  suspension  and  limited  re-entry  pro- 
gram. "Weighted  average"  weights  the  more  recent  years'  estimates  because  they  tend  to  be  more  reliable  estimates  ttian  for  possibly  outdated 
earlier  estimates. 

2N/A  -  not  available  for  sweet  potatoes  during  the  1 997  review. 

The  following  table  11  presents  the  1994  sununary  of  short  term  (annual)  economic  assessment. 

Table  11.—  Summary  of  Short-term,  Annual  Impacts  if  1,3-D  Were  Canceled  (1991  Estimates) 


Crop 


Average 
Pounds 
a.i.  ap- 
plied 
(000) 


Average 
acres 

treated 
(000) 


Average 
Percent 
crop- 
treated 


Total  Short  temn  Annual  Impact  from  Use  of  Next-Best  Alter- 
native(s)(in  $000) 


Increase  in  Treatment  Costs 


Yield  Losses  Cost 


Carrots  

Cotton 

Crucifers 

Cucurbits 

FmifNut  Trees  &  Grapevines 

Onions 

Peanuts  

Peppers 

Pineapples 

Potatoes  (Irish) 

Strawberries  

Sugar  Beets  

Sweet  Potatoes 

Tobacco  

Tomatoes  


450 

1550 

950 

1500 

2,500 

1,750 

750 

3,650 

1,950 

16,500 

75 

4,500 

1,900 

8,150 

300 


4 
31 
26 
19 

9 
10 
12 
18 

6 
95 
<1 
51 
29 
91 

2 


1 

8 

4 

5 

2 

2 

3 

4 

2 

24 

<1 

13 

7 

23 

1 


500-1,000 

insignificant 

unknown  1 

6,000-6,500 

0-500 

1,500-8,000 

insignificant 

5,600-6,700 

400-500 

4,000 

100 

insignificant 

insignificant 

2,000-3,000 

insignificant 


400 

300-3,300 

unknovKO^ 

unknow9 

none  in  short  run^ 

unknown 

insignificant 

none  in  short  run^ 

(2,100-2,700) 

9,000-22,000 

none  in  short  run^ 

1,000-13,000 

unknown 

8,000-13,000 

none  in  short  run^ 


Total 


46,475 


403 


20,000^10,000 


'17,000-49,000 


1  The  information  from  the  1991  DCI  did  not  provide  enough  comparative  information  for  alternatives  and  thus  no  estimates  could  be  derived. 

2  Methyl  bromide  is  the  main  alternative;  absent  development  of  a  suitable  altemative,  losses  would  occur  without  1 ,3-D  after  the  2005  phase- 
out. 

3  With  next  best  alternative  (methyl  bromide),  yield  increases  would  be  expected. 


C.  Strengths  and  Limitations  in  the 
Benefits  Assessment 

The  data  used  to  conduct  the  benefits 
assessment  for  1,3-D  are  relatively 


comprehensive.  The  results  of  the  Use, 
Usage  and  Product  Performance  DCI 
allowed  EPA  to  identify  specific  use 
states,  amount  of  1,3-D  used,  acreage 


treated  and  use  of  alternatives  for  many 
use  sites.  EPA  was  able  to  quantify 
potential  economic  impacts  where  yield 
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data  for  1.3-D  a  id  its  alternatives  was 
available. 

However,  the  re  are  weaknesses 
associated  with  this  assessment,  as  the 
information  is  i  low  as  much  as  10  years 
old.  Changes  ir  the  regulatory  status  of 
alternatives,  agicultural  markets  and 
the  laws  goverr  ing  agriculture  are  likely 
to  have  influenced  some  1.3-D  users' 
practices.  Alth(  ugh  the  1997  review 
shows  a  decrea  le  in  use  from  the  1994 
analysis,  a  curs  jry  review  of  1 ,3-D 
trends  indicate:  i  that  1,3-D  use  has  been 
increasing,  and  likely  will  continue  to 
do  so.  This  is  n  ainly  due  to  increased 
usage  in  Califoi  nia  as  the  state's 
permitting  proj  ram  has  increased  the 
amount  of  1,3-1 1  used  there.  In  addition, 
1,3-D  use  has  ii  creased  (mainly  in 
Florida  and  Caifomia)  as  growers  seek 
alternatives  to  iiethyl  bromide.  Overall, 
the  figures  presented  in  Tables  10  and 
11  likely  understate  to  some  degree  the 
benefits  associated  with  current  1,3-D 
use.  EPA  is  intf  rested  in  obtaining 
comments  (pre  erably  data)  from  areas 
or  for  crops  wh  ch  have  experienced 
substantial  flue  uations  in  1,3-D  use 
over  the  past  5  o  7  years. 

There  are  alsi  i  limitations  in  how  the 
assessment  was  conducted.  Some  of  the 
data  EPA  collec  ted  on  product 
performance  cane  from  crop  specialists' 
opinions  where  studies  were  not 
available.  Also,  usage  data  for  a  few 
vegetable  crops  were  aggregated  under 
different  group  ngs  for  some  states.  For 
example,  one  si  ate  listed  tomatoes  as  an 
individual  crop ,  while  another  listed 
tomatoes  undei  the  grouping 
"vegetables." 

For  crops  wh  sre  methyl  bromide  is 
the  fumigant  of  choice,  EPA  attempted 
to  predict  whet  ler  1,3-D  would  be  used 
when  methyl  bi  omide  is  no  longer 
available,  and  t  le  resulting  increase  in 
1,3-D  usage.  Crop  specialists  and 
growers  are  not  sure  what  major  pest(s) 
are  currently  \k  ing  controlled  by  methyl 
bromide  since  i  t  is  a  broad  spectrum 
biocide.  Accorc  ingly,  it  is  not  clear  to 
what  extent  1,3  D  would  serve  as  a 
suitable  altema  :ive  for  all  of  the  methyl 
bromide  uses.  1 1  addition,  the  pending 
phase-out  of  m(  thyl  bromide  has 
spurred  a  great  deal  of  research  on 
alternative  neir  atode  controls; 
development  o  less  costly  or  more 
effective  altemi  tives  could  also  have  an 
effect  on  future  use  of  1 ,3-D.  Because  of 
the  uncertainti(  s  related  to  the  methyl 
bromide  phase- out,  EPA  decided  to 
present  its  bene  fits  assessment  on  a 
short-term,  annual  basis.  Despite  the 
uncertainties  a;  sociated  with  the 
pending  phase- aut.  EPA  believes  the 
information  act  urately  depicts  the  high 
benefits  associj  led  with  1 ,3-D  use. 


The  1 ,3-D  benefits  assessment 
provides  valuable  information  defining 
use  and  usage  patterns.  The  benefits 
analyses  present  biological  and 
economic  information  on  the  use  and 
usage  of  1,3-D.  Biological  assessments 
provided  information  on  pests 
controlled  and  their  damage,  use  rates, 
methods  of  application  and  the 
comparative  performance  of 
alternatives.  Economic  analyses 
estimated  the  total  usage,  the  cost  of 
market  shifts  to  alternatives  and  the 
relative  impacts  on  users  and  the 
industry. 

VII.  Risks  Associated  with  1,3-D 
Alternatives 

In  developing  a  regulatory  proposal, 
EPA  considered  whether  canceling  1,3- 
D  use  could  actually  increase  risk  based 
on  shifts  to  the  next  best  alternative. 
The  main  limitation  in  developing  a 
comparative  risk  assessment  is  that  the 
main  alternatives  pose  acute  rather  than 
chronic  risks,  making  these  different 
endpoints  difficult  to  compare.  As  such, 
this  Unit  provides  only  a  summary  of 
the  risks  of  alternative  nematicides. 

For  the  two  fumigant  alternatives, 
methyl  bromide  and  metam  sodium, 
short-term  animal  studies  were  used  to 
determine  at  what  level  of  exposure 
adverse  effects  are  observed.  The 
NOAEL  is  the  lowest  tested  level  where 
no  observable  adverse  effects  are  seen. 
A  quotient  of  the  NOAEL  over  human 
exposures  is  used  to  calculate  an  MOE. 
EPA  generally  regards  MOEs  of  less  than 
100  to  be  unacceptable. 

A.  Methyl  Bromide 

Like  1,3-D,  methyl  bromide  is  a  liquid 
soil  fumigant  that  is  injected  into  the 
soil.  Since  methyl  bromide  is  more 
volatile  than  1,3-D,  tarping  generally 
follows  application  in  order  to  improve 
methyl  bromide  retention  in  the  treated 
volume  of  soil. 

Inhalation  of  1,600  ppm  for  10-20 
hours,  or  7,900  ppm  for  1.5  hours  is 
lethal  to  humans  [Ref.  29).  The  lowest 
inhalation  level  found  to  cause  toxicity 
in  humans  is  35  ppm  in  air.  At  lower 
levels,  there  can  be  neurological  effects 
and  low-level  chronic  exposures  cU-e 
associated  with  dizziness,  vision  and 
hearing  disturbances,  and  personality 
changes.  Most  human  exposures  are 
through  inhalation.  OSHA  has 
established  a  Permissible  Exposure 
Level  of  20  ppm  time-weighted  average 
over  an  8-hour  period  [Ref.  30]. 

For  methyl  bromide,  EPA  did  not 
have  a  complete  data  base  on  usage. 
Therefore,  the  risk  assessment  was 
conducted  on  the  crop  where  the  total 
amount  of  methyl  bromide  used  is 
highest  -  strawberries.  The  stydy  used 


was  conducted  by  the  Alliance  of  the 
Methyl  Bromide  Industry  in  June  1993 
to  measure  worker  exposure  only;  there 
was  no  monitoring  to  assess  residential 
exposure  [Ref.  31].  No  mitigation  is 
factored  into  the  assessment,  even 
though  a  self-contained  breathing 
apparatus  (SCBA)  is  required  when 
methyl  bromide  levels  exceed  the 
Threshold  Limit  Value  of  5  ppm.  The 
NOAEL  is  20  ppm  based  on  a  rabbit 
study.  MOEs  for  workers  range  from  5 
to  7,600.  The  workers  most  at  risk  are 
those  who  remove  the  tarps  several  days 
after  application.  MOEs  for  this  group  of 
handlers  range  from  5  to  19. 

Ground  water  testing  for  methyl 
bromide  has  been  conducted  in 
California,  Florida  and  Hawaii.  Of 
20,429  wells  tested,  2  wells  in  California 
contained  methyl  bromide  residues  at 
2.5  and  6.4  ppb.  There  is  no  Maximum 
Contaminant  Level  (MCL)  established 
for  methyl  bromide. 

As  mentioned  in  Unit  II.B.  of  this 
document,  methyl  bromide  production 
and  importation  is  scheduled  for  phase- 
out  in  2005  because  of  its  potential  to 
deplete  stratospheric  ozone. 

B.  Metam  Sodium 

Metam  sodium  is  also  a  liquid  soil 
fumigant  typically  applied  by  injection 
or  chemigation  methods.  Chemigation 
application  is  preferred  because  water  is 
required  for  transporting  the  chemical 
through  the  soil.  The  type  of  irrigation 
system  used  depends  on  the  crop  grown 
and  farm  size.  Metam  sodium  rapidly 
breaks  down  to  methyl  isothiocyanate 
(MITC)  and  carbon  disulfide  (CSj), 
which  are  both  developmental  toxicants 
based  on  animal  studies.  California  now 
requires  buffer  zones  for  fields  near 
residential  areas  based  on  the  odor 
nuisance  associated  with  CS->. 

The  MOEs,  based  on  MITC  and  CS2, 
for  mixer/loaders  and  applicators  for 
several  types  of  application  systems 
range  from  23  (shank  injection  similar  to 
1,3-D  applications)  to  261  (center  pivots 
irrigation).  MOEs  for  residents  are 
estimated  to  be  135  at  the  500  meter 
buffer.  The  Agency  does  not  have 
information  on  groimd  water  monitoring 
for  metam  sodium  or  MITC  [Ref.  32]. 

C.  Aldicarb 

Aldicarb  is  a  granular  carbamate 
pesticide.  Aldicarb  controls  insects, 
mites  and  nematodes  and  is  used  on 
certain  crops  where  1,3-D  is  also  used: 
cotton,  citrus,  peanuts,  sugar  beets, 
sweet  potatoes  and  tobacco.  Use  on  Irish 
potatoes  is  restricted  to  the  Pacific 
Northwest,  Florida  and  certain  counties 
in  Utah  and  Nevada.  EPA  has  classified 
aldicarb  in  "Toxicity  Class  I,"  meaning 
it  is  highly  toxic  by  ^e  oral,  dermal  and 
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inhalation  routes  of  exposure.  In  1993, 
EPA  identified  aldicarb  as  one  of  the 
five  most  acutely  toxic  pesticides  to 
handlers  and  field  workers.  Since  then, 
both  EPA  and  Rhone-Poulenc,  the  main 
producer  of  aldicarb,  have  pursued  risk 
mitigation  proposals  to  reduce  the  risk 
to  handlers  and  applicators  of  aldicarb. 

Residues  of  aldicarb  have  been 
detected  in  foods,  and  in  some  cases, 
the  higher  levels  exceeded  levels  of 
concern  for  acute  toxicity.  EPA  has 
taken  steps  to  reduce  the  possibility  of 
high  residues  in  foods,  especially 
potatoes. 

Aldicarb  has  been  detected  in  ground 
and  drinking  water  supplies.  EPA  is  in 
the  process  of  establishing  an  MCL  for 
aldicarb  and  for  the  sulfoxide  and 
sulfone  degradates. 

Since  the  detection  of  aldicarb 
residues  in  wells  on  Long  Island,  New 
York  in  1979,  an  extensive  amount  of 
ground  water  monitoring  has  been 
conducted  by  the  registrants  and  state 
and  local  authorities.  Aldicarb  residues 
have  been  detected  in  ground  water  in 
26  states.  EPA  has  identified  a  positive 
correlation  between  aldicarb  detections 
in  ground  water  and  vulnerable  soils 
(i.e.,  soil  conditions  that  are  more  likely 
to  lead  to  ground  water  contamination), 
usage,  and  climatic  data.  Geologic  and 
hydrologic  factors,  such  as  the  lateral 
movement  of  water  along  an 
impermeable  layer,  are  viewed  as 
significant  in  controlling  the  movement 
of  aldicarb  to  ground  water.  Other 
controls,  such  as  well  set-backs,  have 
not  been  completely  effective  in 
preventing  ground  water  contamination. 
Because  of  this,  EPA  has  been  looking 
at  a  variety  of  controls  to  augment  set- 
backs such  as  regulating  based  on  local 
soil  and  water  conditions,  and  lower 
rates  to  control  the  potential  for  ground 
water  contamination  [Ref.  33]. 

D.  Fenamiphos 

Fenamiphos  is  an  organophosphate, 
contact  nematicide  which  is  sold  as 
either  a  granular  or  an  emulsifiable 
concentrate.  Fenamiphos  is  used 
primarily  on  tobacco,  orchard  crops, 
cotton,  peanuts,  citrus,  grapevines,  and 
pineapples  as  an  alternative  to  1,3-D  or 
as  a  supplemental  nematicide  once  crop 
growth  is  imderway.  Fenamiphos  has  a 
low  soil/water  partition  coefficient, 
resistance  to  hydrolysis,  and  low  Health 
Advisory  level  (2  ppb).  The  risk 
concerns  with  fenamiphos  and  its 
degradates  are  high  acute  toxicity 
(Classified  in  EPA's  Toxicity  Category  I), 
residues  in  food,  groimd  water 
contamination  and  surface  water 
contamination.  The  parent  compound, 
fenamiphos,  has  been  detected  in 
.ground  water  in  Florida  at  over  10  times 


the  adult  health  advisory  of  2  ppb.  High 
levels  of  the  two  major  degradates  of 
toxicological  concern  have  also  been 
found  in  ground  water  in  Florida. 
Unlike  1,3-D  and  methyl  bromide, 
fenamiphos  does  not  volatilize  rapidly. 
Bird  and  fish  kills  have  been  associated 
with  fenamiphos  use,  and  label 
restrictions  (setbacks  from  waterways) 
have  been  placed  on  fenamiphos  labels. 
EPA  is  also  looking  into  ecological 
concerns  for  terrestrial,  fresh  water  and 
marine/estuarine  animals. 

In  conjunction  with  the  overall  review 
of  organophosphates,  EPA  is  posting 
risk  and  use  information  for  fenamiphos 
on  the  internet.  The  most  current  risk 
assessment  for  fenamiphos  is  available 
on  wrww.epa.gov/oppsrrdl/op/ 
status.htm. 

E.  Summary  of  the  Risks  Associated 
with  Alternatives  to  1 ,3-D 

EPA  reviewed  the  risks  associated 
with  the  alternatives  to  1,3-D  to 
determine  whether  cancellation  of  1,3-D 
registrations  would  actually  reduce  risks 
or  shift  risks  due  to  exposure  to 
alternatives.  The  Agency  foimd  that 
considerable  risks  are  associated  with 
the  most  likely  alternative  nematicides. 
Like  1,3-D,  the  four  major  alternatives 
pose  risks  to  workers.  Aldicarb  and 
fenamiphos  residues  also  present 
dietary  concerns.  There  are  ground 
water  contamination  concerns 
associated  with  the  use  of  fenamiphos 
and  aldicarb.  Fenamiphos  also  is  a 
surface  water  contaminant  and  has 
caused  fish  kills.  While  there  is  no  way 
to  compare  chpanic  and  acute  risks 
directly,  EPA  bdieves  the  potential 
acute  risks  of  1,3-D's  alternatives  raise 
concerns  about  the  desirability  of 
shifting  use  fit)m  1 ,3-D  to  the  next-best 
alternatives. 

Vin.  RiskyBenefit  Analysis 

A.  Introduction  to  the  1,3-D  Risk/Benefit 
Analysis 

FIFRA  directs  EPA  to  consider  both 
the  risks  and  benefits  of  a  pesticide's 
use  when  developing  and  choosing 
among  regxUatory  options.  In  looking  at 
the  benefits,  EPA  considers  the 
availability  and  effectiveness  of 
alternative  treatments  and  the  risks 
posed  by  the  alternatives.  In  addition, 
EPA  takes  into  account  uncertainties  in 
both  the  risk  and  benefits  assessments. 

In  1996,  FQPA  amended  the 
requirements  for  what  EPA  must 
consider  in  taking  any  action  on 
pesticide  tolerances,  including  aggregate 
and  cumulative  risks,  and  whether 
infants  and  children  have  heightened 
susceptibility  to  a  pesticide's  effects. 
Although  there  are  no  tolerance  actions 


related  to  this  proposal,  EPA  believes 
the  FQPA  considerations  are 
appropriate  to  include  in  the  1,3-D  risk 
assessment.  Although  there  are  no 
residues  in  crops  grown  in  treated  soils, 
there  is  dietary  risk  since  1,3-D  can 
migrate  to  ground  water  that  is  used  for 
drinking  water. 

Both  the  1,3-D  risk  and  benefits 
assessments  are  weakened  by  nimierous 
imcertainties,  despite  efforts  by  both 
EPA  and  Dow  AgroSciences  to  develop 
specialized  and  comprehensive  data  on 
exposures,  carcinogenicity  and  use  and 
usage  information.  EPA  also  considered 
whether  additional  data  could  be 
developed  to  assign  a  mitigation  value 
to  the  measures  that  have  been 
incorporated  into  1,3-D  registrations  or 
to  overcome  other  weaknesses  in  the 
data  base.  Given  that  many  of  the  factors 
that  have  a  substantial  influence  over 
1,3-D  exposures  are  uncontrollable  in 
normal  field  settings,  the  potential  for 
improving  the  current  risk  assessment 
with  additional  data  is  minimal. 
Instead,  EPA  evaluated  both  the  nature 
of  the  uncertainties  and  the  current  data 
base  to  weigh  the  risks  and  benefits  of 
1,3-D  use. 

B.  Summary  of  Mitigation  Measures  on 
1 ,3-D  Labels  and  Risk 

In  1992  and  in  1995,  Dow 
AgroSciences  requested  label  changes  to 
reduce  levels  of  1,3-D  which  volatilize 
into  the  atmosphere  during  fumigant 
transfers,  application  and  the  post- 
fumigation  time  period.  Measures  added 
to  1.3-D  labels  were  shut-off  valves  to 
prevent  1 ,3-D  from  spilling  at  row  turns, 
closed  loading  systems,  soil  sealing,  a 
300-foot  no-treatment  buffer  from 
occupied  structures,  improved  product 
stewardship,  a  phase-out  of  druin 
delivery,  and  reduced  application  rates. 
These  measures  reduced  exposures  not 
only  for  workers,  but  for  anyone  in  the 
vicinity  of  treated  fields. 

On  September  30,  1998,  Dow 
AgroSciences  requested  additional 
modifications  to  the  terms  and 
conditions  of  1,3-D  registrations  to 
include  a  use  prohibition  in  certain 
northern  tier  states  (ND.  SD,  MN,  NY, 
ME.  NH.  VT,  MA.  UT,  MT,  WI)  where 
ground  water  is  less  than  50  feet  from 
the  surface  and  soils  are  Hydrogeologic 
Type  A.  a  100-foot  no- treatment  buffer 
around  drinking  water  wells, 
prohibition  of  use  in  areas  overlying 
karst  geologies  and  additional 
monitoring  to  confirm  that  use  of  1,3-D 
does  not  pose  unreasonable  risks. 

EPA  has  determined  that  1 ,3-D  is  a 
probable  human  carcinogen.  The 
quantified  portion  of  the  risk  assessment 
for  1 .3-D  shows  that  inhalation  cancer 
risk  estimates  for  workers  are  estimated 
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of  treated  fields 
10  \  EPA  views 


to  be  in  the  10"  to  10  *•  range.  Residents 
who  live  near  t  eated  fields  are  also 
exposed  to  1.3- )  as  it  volatilizes  from 
treated  fields,  h  ot  taking  into  account 
any  of  the  mitif  ation  provided  for  on 
1.3-D  labels,  sti  dies  show  that  risks  for 
area  residents  vrho  live  within  300  feet 
can  be  as  high  as  6  x 
this  as  an  overestimate 
of  exposures  un  der  typical  use  patterns 
and  believes  thi  t  the  label  measures 
such  as  soil  sea  ing.  lowered  rates,  soil 
moisture,  and  d  Beper  injection,  reduce 
exposures  to  an  acceptable  level.  EPA 
has  determined  that  1,3-D  and  its 
degradates  can  nigrate  to  ground  water 
under  normal  use  conditions.  Using  the 
results  of  the  or  -site  wells  in  the  Florida 
prospective  gro  md  water  study,  lifetime 
cancer  risk  estimates  are  4  x  10''  from 
drinking  water.  Because  the  new  labels 
will  require  a  II  (0  foot  setback  from 

veils,  EPA  believes  this 
1  isk  is  an  overestimate. 
From  these  estimates,  EPA  calculated 
the  aggregate  ri<  k  (oral  plus  inhalation) 
tobel  xlO- 

EPA  also  recc  gnizes  aspects  of  the 
assessments  tha  t  may  understate  risk. 
,3-D  use  since  the  1991 
d  result  in  higher  risk  if 
a  worker's  expo  mre  duration  is 


drinking  water 
drinking  water 


An  increase  in 
assessment  cou 


1,3-D  is  regisiB 
vegetable,  field 
nursery  crops, 
considered  morfe 
fumigant  and 
except  for 
uses  of  aldicarb 
a  pre-plant  fum 
are  only  applie( 
whereas  the  noi  i 


meth  ^1 


may  require  m 
including  to 


increased  based  on  handling  more 
product.  Althoi  gh  the  1.3-D  studies 
were  cfesigned  t  j  mimic  higher-end 
exposure  scenai  ios,  they  never 
measured  expo!  ure  fi-om  application  at 
more  than  one  s  ite  at  a  time.  Thus,  EPA 
i  issess  the  impact  on  air 
and  water  level; ;  in  areas  experiencing 
multiple  1,3-D  treatments.  Dow 
conducting  air 
monitoring  in  C  alifomia  where  multiple 
fields  undergo  simultaneous  treatment. 
EPA  has  arrang(  d  to  obtain  this 
information  to  i  ssess  the  impact  on  air 
levels 

Although  the  [final  risk  estimates  were 
derived  from  an  assessment  that  does 
not  consider  th(  reduction  offered  by 
several  mitigatii  »n  measures,  EPA 
believes  that  cu  nulatively  all  of  the 
measures  on  th(  1 ,3-D  labels  adequately 
reduce  exposun  fs. 

C.  Summary  of  benefits 


As 


non- 


red  for  use  on  all 
fruit  and  nut  and 
a  fumigant,  it  is 
effective  than  other 
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once  per  crop  planting; 
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iple  applications, 
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Nematode  infestations  typically  lead 
to  lowered  yields  and,  in  the  case  of  root 
crops,  may  also  lead  to  smaller  and 
disfigured  roots.  Other  types  of  pests 
also  controlled  by  1,3-D,  such  as  certain 
soilbome  diseases,  generally  cause 
similar  types  of  yield  impacts.  Because 
residues  in  crops  and  rotational  crops 
are  not  em  issue,  growers  have  an  option 
in  selecting  which  crops  to  plant  after 
soils  have  been  treated  with  1,3-D. 

Although  methyl  bromide  is 
considered  an  effective  alternative,  its 
production  and  importation  are 
scheduled  to  be  completely  phased  out 
by  the  year  2005.  It  is  anticipated  that 
1,3.-D  will  be  used  to  replace  an 
unknown  amount  of  the  current  methyl 
bromide  soil  fumigation  usage  when  the 
phase-out  occurs.  Additionally,  all  the 
fumigant  and  non-fumigant  alternatives 
pose  acute  risks,  including  potentially 
unacceptable  dietary  risks. 

EPA  nas  estimated  that  if  1,3-D  were 
not  available,  annual  losses  to  growers 
resulting  from  yield  losses  and/or 
increased  treatment  costs  would  range 
from  $37-89  million  {or  higher 
depending  on  the  availabilitj'  of 
alternatives).  Significant  impacts  would 
be  incurred  by  growers  of  Irish  potatoes, 
tobacco,  sugar  beets,  curcubits,  onions, 
strawberries  and  peppers.  The  regions 
most  affected  would  be  the  Pacific 
Northwest  and  south-eastern  states. 

The  main  weaknesses  in  the  benefits 
case  are  that  the  information  used  is 
several  years  old  and  there  are 
uncertainties  associated  with  the 
anticipated  phase-out  of  methyl 
bromide  use  and  the  regulatory  status  of 
the  remaining  nematicides.  Restrictions 
on  the  alternatives  are  likely  to 
substantially  increase  the  benefits 
related  to  1,3-D  use. 

D.  Summary  of  Risk/Benefit 
Determination 

In  assessing  the  risk/benefit  balance 
for  1,3-D,  EPA  evaluated  the  mitigation 
provided  by  all  of  the  mitigation 
measures  included  on  1,3-D  labels.  The 
Agency  has  sought  a  wide  variety  of 
measures,  including  those  which  can  be 
both  qualitatively  and  quantitatively 
assessed,  to  reduce  risks  to  the  greatest 
extent  possible.  EPA  has  determined 
that  the  exposure  reduction  derived 
from  quantitative  and  qualitative  risk 
mitigation  measures,  taken  together, 
provide  acceptable  exposure  reduction 
for  those  who  handle  1,3-D  products,  as 
well  as  for  those  who  live  near  treated 
fields.  EPA  used  this  determination  in 
1998  to  support  the  Agency's  decision 
that  all  uses  of  1,3-D  are  eligible  for 
reregistration. 

Accordingly,  EPA  has  determined  that 
the  benefits  of  1,3-D  use  outweigh  the 


risks,  taking  into  account  mitigation 
measures  on  the  labels,  lack  of  safe, 
effective  alternatives  and  benefits 
associated  with  1,3-D's  use.  Therefore, 
EPA  is  proposing  to  terminate  the  1,3- 
D  Special  Review. 

Nothing  in  today's  proposal  affects 
EPA's  ability  to  seek  additional  data  or 
changes  to  the  terms  and  conditions  of 
1,3-D  registrations  should  the  need 
arise.  On-going  reviews  of  studies  being 
conducted  for  reregistration,  such  as  the 
tap  water  monitoring  program,  present 
opportunities  to  review  the  status  of  1,3- 
D  registrations  in  the  future.  Should 
those  data,  or  any  other  information, 
show  that  1 ,3-D  use  poses  unreasonable 
risks  to  the  environment,  EPA  could 
seek  additional  mitigation,  and  if 
appropriate,  initiate  regulatory  action 
involving  1,3-D. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30471A;  FRL-6399-9] 

Pesticide  Products;  Registration 
Approvals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
register  the  pesticide  products 
Trifloxystrobin  Technical,  Flint, 
Stratego,  and  Compass  containing  an 
active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-7740;  and  e-mail  address:  giles- 
parker@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entitles 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 


whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docmnents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  a  fact  sheet  which  provides 
more  detail  on  this  registration,  go  to  the 
Home  Page  for  the  Office  of  Pesticide 
Programs  at  http://vkrww.epa.gov/ 
pesticides/,  and  select  "fact  sheet." 

2.  In  person.  The  Agency  hcis 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30471A.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  cire 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  also  available  for  public 
inspection.  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
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A  pplication 
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A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  sub  nit  comments  through 
the  mail,  in  per  ion,  or  electronically.  To 
r  jceipt  by  EPA,  it  is 
you  identify  docket 
OPP-30471A  in  the 


ensure  proper 
imperative  that 
control  number 


subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Envirorunental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  cominents  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30471A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should.l  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT." 


C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.To  ensure  proper  receipt  by  EPA,  be 
sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

These  applications  were  approved  on 
September  20, 1999,  for  one  technical 
and  three  end-use  products  listed 
below: 

1.  Trifloxystrobin  Technical, 
(formerly  CGA-2 79202  WG),  a  fimgicide 
for  formulation  use  (EPA  Registration 
Number  100-918). 

2.  Flint,  (formerly  CGA-279202  WG) 
for  control  of  certain  diseases  in  polne 
fioiits,  grapes,  and  cucurbit  vegetables 
(EPA  Registration  Number  100-919). 

3.  Compass,  (formerly  CGA-279202 
WG  Turf),  for  control  of  certain  foliar, 
stem  and  root  diseases  of  tiyjfgrass 
including  golf  courses,  institutional, 
commercial  and  residential  lawns,  sod 
farms,  ornamentals  grown  in 
interiorscapes,  field  nursery  plantings, 
forest  nurseries,  residential  and 
commercial  landscapes,  greenhouses, 
lath  and  shade  houses,  containers,  and 
other  enclosed  structures  (EPA 
Registration  Number  100-920). 

4.  Stratego  for  control  of  certain 
diseases  in  peanuts  (EPA  Registration 
Number  100-948). 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  December  16,  1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  00-364  Filed  1-11-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66274;  FRL  6398-1] 

Notice  of  Receipt  of  Requests  to 
Voluntary  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
volimtarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  July  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  nxunber  and  e-mail 
address:  Km.  224,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5761;  e- 
mail:  hollins.james@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  apply  to  me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT 
section." 

B.  How  can  I  get  additional  information 
or  copies  of  support  documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66274.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 


period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version. of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  fi-om  8:30  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  ft'om  registrants 
to  cancel  some  32  pesticide  products 
registered  under  section  3  or  24(c)  of 
FIFRA.  These  registrations  are  listed  in 
sequence  by  registration  number  (or 
company  number  and  24  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000239—02514 

Get-A-Bug  Snail,  Slug  &  Insect  Killer 

2,4,6,8-Tetramethyl-1,3,5,7-tetroxocane 
1  -Naphthyl-/\/-methylcarbamate 

000264—00292 

Ethrel  Plant  Regulator  for  Flue  Cured  Tobacco 

(2-Chloroethyl)phosphonic  acid 

000264—00376 

Cerone-2  Plant  Regulator 

(2-Chloroethyl)phosphonic  acid 

000538—00114 

Proturl  101 V  Broad  Spectrum  Fungicide 

Tetrachloroisophthalonitrile 

000538—00141 

Proturf  18-5-5  Fertilizer  Plus  101  Broad  Spectrum 
Fungicide 

Tetrachloroisophthalonitrile 

000869—00176 

Green  Light  Ant  Killer 

Bendiocarb                             (2,2-dimethyl-1 ,3-benzoldioxol-4-yl 
methylcarbamate) 

*           000869—00228 

Green  Light  Lawn  Insect  Granules 

l-Naphthyl-W-methylcarbamate                 =- 

001270—00252 

ZEP  Tox  III  Wasp  and  Hornet  Killer 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

V 

(1-Cyclohexene-1 ,2-dicartK)ximido)methyl         2,2-dimethyl-3-(2- 
methylpropenyl)cycloprop 

Cyclopropanecarboxylic      acid,      3-(2,2-dichloroethenyl)-2,2-di- 
methyl-, 

001386—00633 

Smith-Douglass  10%  Sevin  Dust 

1  -Naphthyl-/V-methylcarbamate 

005481—00280 

2%  Methomyl  Insecticide  Dust 

S-Methyl  /\/-((methytcarbamoyl)oxy)thioacetimidate 

006175—00034 

Indoor  Flea  &  Tick  Spray  with  Dursban 

O, O-Diethyl  0-(3,5,6-trichloro-2-pyridyl)phosphorothioate 

007401—00051 

Ferti-Lome  containing  Sevin  for  Control  of  Soil  In- 
sects 

1  -Naphthyl-A/-methylcart)amate 

007401—00208 

Hi-Yield  Sevin  and  Molasses 

1  -Naphthyl-/V-methylcarbamate 

008660—00136 

Greenup  Ant,  Roach  and  Insect  Powder 

Bendiocarb                             (2,2-dimethyl-1 ,3-ben2o)dioxol-4-yl 
methylcarbamate) 

009198—00072 

Custom  H/lix  20-4-10  with  Betasan 

S-(0.0-Diisopropyl      phosphorodithioate)      ester      of      N-{2- 
mercaptoethyl)benzenesulfonamide 
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Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  >Jo 


Product  Name 


Chemical  Name 


009198- -00073 


0091 
0091 
0091 


98- -00139 
98- -00141 
98- -00142 


009198-1-00143 
009198-J-00144 
009198- -00145 
009198- -00147 
009198- -00148 
01 1684- -00002 

028293- -00165 


028293- -001 88 


028293- -001 94 


030950-1-00007 

041875-1-00001 

0465 15- -00028 

051036ID— 95— 0015 


Custom  Mix  25-6-10  with  Betasan 

The  Andersons  Pest  Arrest  Lawn  Insecticide  I 

The  Andersons  Pest  Arrest  Fire  Ant  Killer 

The  Andersons  Pest  Arrest  Flea  &  Tick  Killer 

The  Andersons  Pest  Arrest  Lawn  Insecticide  II 

The  Andersons  Fertilizer  with  4.55%  Sevin 

The  Andersons  6.3%  Granular  Sevin 

The  Andersons  Pest  Arrest  5%  Dust 

The  Andersons  Pest  Arrest  1 0%  Dust 

Jirdon  Lawn  Fertilizer  containing  Dacthal  Herbicide 
12- 

Unicom  Household  Fogger 


Unicom  Fogger  #6 


Unicom  Fire  Ant  Injector  Aerosol 


Diazinon  25%  Emulsifiable  Concentrate 

Super  Tropical  Antifouling  P-18 
Super  K-Gro  Fire  Ant  Mound  Drench 
Endosulfan  3  EC 


S-(0,C>-Diisopropyl      phosphorodithioate)      ester      of      N-{2- 
mercaptoethyl)benzenesulfonamide 

1  -Naphthyl-/V-methylcarbamate 

1  -Naphthyl-ZV-methylcarbamate 

1  -Naphthyl- /V-methylcarbamate 

1 -Naphthyl- AZ-methylcarbamate 

1  -Naphthyl- A/-methylcarbamate 

1 -Naphthyl-/\/-methylcarbamate 

1  -Naphthyl-AAmethylcarbamate 

1  -Naphthyl-AAmethylcarbamate 

Dimethyl  tetrachloroterephthalate 

(1  -Cyclohexene- 1 ,2-dicart)Oximido)methyl         2,2-dimethyl-3-(2- 
methylpropenyl)cycloprop 

4-Chloro-alpha-(1-methylethyl)benzeneacetic     acid,     cyano(3- 
phenoxyphenyl)methyl 

(1  -Cyclohexene- 1 ,2-dicartx)ximido)methyl         2,2-dlmethyl-3-(2- 
methylpropenyl)cycloprop 

(S(fl*,f?*))-4-Chloro-alpha-(1  -methylethyl)benzeneacetic  acid, 

(1  -Cyclohexene-1 ,2-dicart)oximido)methyl         2,2-dimethyl-3-(2- 
methylpropenyl)cycloprop 

(^(fl'.flOH-Chloro-alpha-CI-methylethyObenzeneacetic  acid, 

O,  O-Diethyl  0-(2-isopropyl-6-methy  l-4-py  rimidinyl) 

phosphorothloate 

Cuprous  oxide 

O.O-Diethyl  0-(3,5,6-trichloro-2-pyridyl)  phosphorothloate 

6,7,8,9,10-Hexachloro-1,5,5a,6,9,9a-hexahydro-6,9-methano- 
2,4,3-benzodioxathiepin-3-oxide 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  (30  days  when  requested  by  registrant)  of  publication 
of  this  notice,  orders  will  be  issued  canceling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring 
the  retention  o  a  registration  should  contact  the  applicable  registrant  during  this  comment  period. 

The  follow  ing  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1 ,  in  sequence  )y  EPA  company  number: 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


Company  Name  and  Address 


000239 
000264 
000538 
000869 
001270 
001386 
005481 
006175 
007401 
008660 
009198 
011684 
028293 
030950 
041875 


The 
Rhon<  I 
The 
Greer 
ZEP 


S  DOttS 


S  :otts 


Mfg. 


Co.,  D/B/A  The  Ortho  Group,  Box  1749,  Columbus,  OH  43216. 
Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27709. 

Co.,  14111  Scottslawn  Rd,  Marysville,  OH  43041. 
Light  Co.,  Box  17985,  San  Antonio,  TX  78217. 
Co  ,  Box  2015,  Atlanta,  GA  30301 
Universal  Cooperatives  Inc.,  1300  Cooperatives,  Inc.,  Eagan,  MN  55121. 
AMV/  C  Chemical  Corp.,  Attn:  Jon  C.  Wood,  21 10  Davie  Ave.,  Commerce,  CA  90040. 
Scher  ng-Plough  Veterinary  Operations,  Inc.,  1095  Morris  Ave.,  Union,  NJ  07083. 

Associates,  Inc.,  c/o  Voluntary  Purchasing  Groups,  Inc.,  Box  460,  Bonham,  TX  75418. 
Pursell  Industries,  Inc.,  Box  540,  Sylacauga,  AL  35150. 

Ajndersons  Lawn  Fertilizer  Division,  DBA/  Free  Flow  Fertilizer,  Box  119,  Maumee,  OH  43537. 
Agri  Chemicals  Inc.,  Box  516,  Morrill,  NE  69358. 
Unicohi  Laboratories,  12385  Automobile  Blvd.,  Cleanwater,  FL  33762. 
Maldqnado  &  Co  Inc.,  Box  363231,  San  Juan,  PR  00936. 
All  Piipose  Marine  Paints  Inc..  58  Van  Dyke  St,  Brooklyn,  NY  11231. 


Brazc^ 
Pur; 
The 
Jirdor 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 
Com- 
pany No. 


046515 
051036 


Company  Name  and  Address 


Celex,  Division  of  United  Industries  Corp.,  Box  15842,  St  Louis,  MO  63114. 
Micro-Flo  Co,  Box  772099,  Memphis,  TN  38117. 


in.  what  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  July  10,  2000.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earUer 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
conmiitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received  by  the 
Agency.  This  policy  is  in  accordance 
with  the  Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26,  1991;  [FRL  3846-4). 
Exception  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 


released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
£PA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registrations. 

Dated:  December  15, 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  00-363  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00633A;  FRL-6486-3] 

Proposed  Test  Guidelines;  Extension 
of  Comment  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  Extension  of  Comment 

Period. 

SUMMARY:  On  December  15, 1999,  EPA 
issued  a  notice  announcing  the 
availability  of  proposed  tests  for  the 
Series  810-Product  Performance  Testing 
Guidelines  titled  "OPPTS  810.3700 
Insect  Repellents  For  Human  Skin  and 
Outdoor  Premises"  and  a  Pesticide 
Registration  (PR)  Notice  titled  "Insect 
Repellents:  Labeling,  Data  Citations,  and 
Testing  Criteria"  explaining  specific 
areas  of  the  guideline  and  recommended 
label  language.  Due  to  the  complexity  of 
the  proposed  test  guideline  and  the 
potential  health  concerns  to  humans, 


EPA  has  decided  to  extend  the  comment 
period  from  January  14,  2000,  to 
February  14.  2000. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-00633,  must  be 
received  by  EPA  on  or  before  February 
14, 2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00633  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact: 
Communications  Services  Bremch 
(7506C),  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone  number:  (703)  305-5017;  fax 
number:  (703)  305-5558. 

For  technical  information  contact: 
Robyn  Rose,  Office  of  Pesticide 
Programs,  Biopesticides  and  Pollution 
Prevention  Division  (7511C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-9581;  e- 
mail  address:  rose.robjTi@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Toxic  Substances  Control  Act  (TSCA), 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  the  Agency  has  not  attempted 
to  describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
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II.  How  Can  I  Ge  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 


rela  ed 


Regul  itions 
t  lis 
Regi  ster 


/fee  rgstr/. 


t  le  : 


http: 


tlie: 


A.  Electronical 
electronic  copies 
certain  other 
might  be  availabl ; 
the  EPA  Internet 
www.epa.gov/.  1 
document,  on  the 
"Laws  and 
up  the  entry  for 
the  "Federal 
Documents."  Yoi 
the  Federal  Regi^ 
www.epa.gov  ' 

You  may  also 
guidelines  from 
Page  by  selecting 
Scientists/Test " 
Guidelines/OPPTIS 
Guidelines  '  at 
epahome/researc  i 

B.  Fax  on  dei 
a  faxed  copy  of 
"Insect  Repellents 
Citations,  and  ~ 
a  faxphone  to  cal 
selecting  item 
follow  the 

C.  In  person 
established  an  o 
proposed  guideli 
control  number 
record  consists  o 
specifically 
any  public 
an  applicable 
other  informatioi 
including  any  in 
Confidential  B 
This  official 
documents  that 
the  docket,  as 
that  are  referenced 
The  public 
does  not  include 
claimed  as  CBI 
the  official  recorp 
printed,  paper 
comments 
applicable 
for  inspection  in 
and  Records 
Rm.  119,  Crystal 
Davis  Highway, 
8:30  a.m.  to  4  p 
Friday,  excludi 
PIRIB  telephone 
5805. 


y.  You  may  obtain 
of  this  document,  and 
documents  that 
electronically,  from 
Aome  Page  at  http:// 
access  this 
Home  Page  select 

and  then  look 
docimient  under 
— Environmental 
can  also  go  directly  to 
er  listings  at  http:// 


well 


A.  How  and  to 
Comments? 


You  may 
the  mail,  in 
ensure  proper 


c  btain  copies  of  test 
EPA  Internet  Home 
Researchers  and 
fvfethods  and 

Harmonized  Test 
://www. epa.gov/ 
.htm. 
demand.  You  may  request 
PR  Notice  titled 
Labeling,  Data 
Testing  Criteria"  by  using 

(202) 401-0527  and 
61t2.  You  may  also 
automated  menu. 

Agency  has 
fficial  record  for  this 

under  docket 
{JPP-00633.  The  official 
the  documents 
refer  meed  in  this  action, 
comn  ents  received  during 
coiiment  period,  and 
related  to  this  action, 
ormation  claimed  as 
us  ness  Information  (CBI). 
record  includes  the 

physically  located  in 
as  the  dociiments 
in  those  documents, 
of  the  official  record 
any  information 
he  public  version  of 
which  includes 
versions  of  any  electronic 
subm  tted  during  an 
comnient  period,  is  available 
the  Public  Information 
Intttrity  Branch  (PIRIB), 
Mall  #2, 1921  Jefferson 
\rlington,  VA,  from 
.,  Monday  through 
legal  holidays.  The 
number  is  (703)  305- 


£re  i 


la. 


in? 


m.  How  Can  I  RJespond  to  this  Action? 

om  Do  I  Submit 


V'hc 


subiiit  comments  through 
pers  jn,  or  electronically.  To 
re  ceipt  by  EPA,  it  is 


imperative  that  you  identify  docket 
control  number  OPP-00633  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Fridav,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 
"opp-docket@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  Wordperfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-00633.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 


identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

IV.  What  Action  is  EPA  Taking? 

EPA  is  extending  the  comment  period 
from  January  14,  2000,  to  February  14, 
2000,  on  the  proposed  test  guideline  for 
the  Series  810  guidelines  titled  "OPPTS 
810.3700  Insect  Repellents  For  Human 
Skin  and  Outdoor  Premises  Product 
Performance  Testing  Guidelines"  and  a 
PR  notice  titled  "Insect  Repellents: 
Labeling,  Data  Citations,  and  Testing 
Criteria"  explaining  specific  areas  of  the 
guideline  and  recommended  label 
language.  The  background  on  the 
proposed  test  guideline  can  be  found  in 
the  previous  Federal  Register  notice  of 
availability  published  on  December  15, 
1999  (64  FR  70023)  (FRL-6395-8). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Chemical 
testing.  Pesticides  and  pests.  Test 
guideline. 

Dated:  January  3,  2000. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  00-626  Filed  1-11-00;  8:45  am] 

aiLUNG  CODE  6S60-«>-f 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  January  13,  2000  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  has  been  canceled.  The  Board 
will  hold  a  special  meeting  at  9:00  a.m. 
on  Thursday,  January  27,  2000.  The 
agenda  will  remain  the  same. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated:  January  10.  2000. 
Jeanette  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 

Board. 

[FR  Doc.  00-890  Filed  I-IO-OO;  3:40  pm] 

BILUNG  CODE  6705-01 -P 


Federal  Register / Vol.  65,  No.  8 / Wednesday,  January  12,  2000 /Notices 


1893 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
SUMMARY: 

Background 

On  June  15.  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  officied  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  Comment  on  Information 
Collection  Proposals 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 


including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000. 
ADDRESSES:  Conmients,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NfW,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9  a.m.  and  5  p.m.,  except  as  provided 
in  section  261.14  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
fi-om  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Report 

1.  Report  title:  Interagency  Notice  of 
Change  in  Control,  Interagency  Notice  of 
Change  in  Director  or  Senior  Executive 
Officer,  and  Interagency  Biographical 
and  Financial  Report. 

Agency  form  numbers:  FR  2081a,  FR 
2081b,  and  FR  2081c. 

OMB  control  number:  7100-0134. 

Frequency:  On  occasion. 

Reporters:  Financial  institutions  and 
certain  of  their  officers  and 
shareholders. 


Annual  reporting  hours:  Interagency 
Notice  of  Change  in  Control — 4.800 
hoxu-s;  Interagency  Notice  of  Change  in 
Director  or  Senior  Executive  Officer — 
150  hours;  Interagency  Biographical  and 
Fmancial  Report — 5,100  hoius;  Total — 
10,050  hours. 

Estimated  average  hours  per  response: 
Interagency  Notice  of  Change  in 
Control — 30  hours;  Interagency  Notice 
of  Change  in  Director  or  Senior 
Executive  Officer — 2  hours;  Interagency 
Biographical  and  Financial  Report — 4 
hours. 

Number  of  respondents:  Interagency 
Notice  of  Change  in  Control — 160; 
Interagency  Notice  of  Change  in  Director 
or  Senior  Executive  Officer — 75; 
Interagency  Biographical  and  Financial 
Report— 1,275. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1817(j)  and  12  U.S.C.  1831(i)) 
and  is  not  given  confidential  treatment. 

Abstract:  In  1996  a  Federal  Financial 
Institutions  Examination  Council  task 
force  adapted,  reformatted,  and  retitled 
the  three  reports,  pursuant  to  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 

"The  Federal  Reserve  uses  the 
biographical  portions  of  the  collections 
to  evaluate  the  competence,  experience, 
character,  and  integrity  of  persons 
proposed  as  organizers,  senior  executive 
officers,  directors,  or  principal 
shareholders.  The  financial  portion  is 
used  to  evaluate  the  financial  ability  of 
persons  proposed  as  organizers,  senior 
executive  officers,  directors,  or  principal 
shareholders.  The  reports  are  also  used 
to  allow  or  disapprove  proposed 
acquisitions.  The  reporting  forms  allow 
applicants  greater  efficiency  in  the 
interagency  application  process 
including  eliminating  duplicative 
filings. 

Proposals  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  With  Revisions,  of  the 
Following  Reports 

1 .  Report  title:  The  Weekly  Report  of 
Eurodollar  Liabilities  Held  by  Selected 
U.S.  Addressees  at  Foreign  Offices  of 
U.S.  Banks. 

Agency  form  number:  FR  2050. 

OMB  control  number:  7100-0068. 

Frequency:  Weekly. 

Reporters:  Foreign  branches  and 
banking  subsidiaries  of  U.S.  depository 
institutions. 

Annual  reporting  hours:  2,236  burden 
hours. 

Estimated  average  hours  per  response: 
1.0  hour. 

Number  of  respondents:  43. 

Small  businesses  are  not  affected. 


1894 


Federal  Register /Vol.  65,  No.  8  /  Wednesday,  January  12,  2000 /Notices 


General  descr  ption  of  report:  This 
information  coil  action  is  voluntary  (12 
U.S.C.  248(a)(2).  353  et  seq.,  461.  602, 
and  625).  Indivi(  ual  respondents  data 


are  confidential 


inder  section  (b)(4)  of 


the  Freedom  of  I  iformation  Act  (5 
U.S.C.  552(b)(4)) 

Abstract:  The  report  collects  data  on 
Eurodollar  depoiits  payable  to  nonbank 
U.S.  addressees  rom  foreign  branches 
and  subsidiaries  of  U.S.  commercial 
banks  and  Edge  i  ind  agreement 
corporations.  Th  3  data  are  used  for  the 
construction  of  t  \e  Eurodollar 
component  of  th  5  monetary  aggregates 
and  for  analysis  jf  banks'  liability 
management  pra  :tices. 

Current  Actioi  s:  The  Federal  Reserve 
proposes  that  th(  i  reporting  cutoff  be 
raised  from  a  vveskly  average  of  $350 
million  to  $500  million  in  Eurodollar 
liabilities. 

2.  Report  title:  The  Quarterly  Report 
of  Assets  and  Li<  bilities  of  Large 
Foreign  Offices  t  f  U.S.  Banks. 

Agency  form  r  umber:  FR  2502q. 

OMB  control  r  umber  7100-0079. 

Frequency:  Qu  arterly. 

Reporters:  Lar  ;e  foreign  branches  and 
banking  subsidii  ries  of  U.S.  depository 
institutions. 

Annual  report  ng  hours:  13,132  hours. 

Estimated  ave,  age  hours  per  response: 
3.5  hours. 

Number  of  res  jondents:  938. 

Small  businesi  les  are  not  affected. 

General  descn  ption  of  report:  This 
information  coll  sction  is  required  (12 
U.S.C.248(a)(2).  J53  et  seq.,  461,  602, 
and  625)  and  is  |  iven  confidential 
treatment  (5  U.S  C.  552(b)(4)). 

Abstract:  The  eport  collects  gross 
assets  and  liability  positions  from 
foreign  branches  and  subsidiaries  of 
U.S.  commercial  banks  and  Edge  and 
agreement  corpc  rations  vis-a-vis 
individual  coun  ries.  A  separate 
schedule  collect ;  information  on 
Eurodollar  liabil  ties  payable  to  certain 
U.S.  addressees. 

Current  Actioi  is;  The  Federal  Reserve 
proposes  to  add  the  European  Central 
Bank  to  the  com  try  list.  In  addition,  the 
instructions  woi  Id  be  clarified  to  say 
that  U.S.  banks  i  eport  only  for 
subsidiaries  thai  have  a  banking  charter 
and  are  engaged  in  banking  business. 

Proposal  To  Apj  >rove  Under  OMB 
Delegated  Authority  To  Conduct, 
Without  Revisiop,  of  the  Following 
Report 

1.  Report  title  The  Quinquennial 
Finance  Compai  ly  Questionnaire  and 
Survey. 

Agency  form  /lumber:  FR  3033p/s. 

OMB  control  i  lumber:  7100-0277. 


Frequency:  One-time. 

Reporters:  Domestic  finance 
companies. 

Annual  reporting  hours: 
Questionnaire,  750  hours;  Survey,  840 
hours. 

Estimated  average  hours  per  response: 
Questionnaire,  0.25  hours;  Survey,  1.4 
hours. 

Number  of  respondents: 
Questiormaire,  3000;  Survey,  600. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  263,  and  353-359)  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  Since  1995  the  Federal 
Reserve  has  conducted  surveys  of 
domestic  finance  companies  every  five 
years  on  consumer  and  business  credit 
and  on  major  assets  and  liabilities  of 
finance  companies.  The  first  stage  is  a 
simple  questionnaire  (FR  3033p)  which 
is  sent  to  all  domestic  finance 
companies.  The  questiormaire  asks  for 
information  on  each  company's  total 
receivables,  areas  of  specialization,  and 
other  characteristics.  From  the  universe 
of  FR  3033p  respondents,  the  Federal 
Reserve  will  draw  a  stratified  random 
sample  for  the  smvey  itself  (FR  3033s). 
The  survey  will  request  detailed 
information,  as  of  June  30,  2000,  from 
both  sides  of  the  respondents'  balance 
sheet. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  To  Conduct  the 
Following  Surveys 

1 .  Report  title:  Customer  Satisfaction 
Survey  of  Federal  Reserve  Bulletin 
Subscribers,  and  Customer  Satisfaction 
Survey  of  Publication  Subscribers. 

Agency  form  numbers:  FR  1371;  and 
FR  1372. 

OMB  control  number:  7100-0291. 

Frequency:  One-time. 

Reporters:  Federal  Reserve  Bulletin 
subscribers;  and  Federal  Reserve 
publications  subscribers. 

Annual  reporting  hours:  FR  1371,  100; 
and  FR  1372, 100. 

Estimated  average  hours  per  response: 
0.25  hours  per  survey. 

Number  of  respondents:  400  per 
survey. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C  248i).  The  individual  date  is  not 
considered  confidential. 

Abstract:  The  Customer  Satisfaction 
Survey  of  Federal  Reserve  Bulletin 
Subscribers  (FR  1371)  would  solicit 
comments  on  the  content  and 
usefulness  of  the  Federal  Reserve's 


monthly  Bulletin  from  a  sample  of 
subscribers.  The  staff  is  focusing  on  the 
Bulletin  because  the  Board  devotes 
substantial  resources  to  this  publication 
and  would  use  the  information  from  this 
survey  to  determine  whether  the  Board 
should  continue  to  publish  the  Bulletin 
in  its  current  form.  The  Customer 
Satisfaction  Survey  of  Publication 
Subscribers  (FR  1372)  would  solicit 
comments  on  the  quality  of  the 
customer  service  provided  by  the 
Board's  Publications  Services 
Department.  The  information  would  be 
used  to  assess  whether  the  needs  of  the 
Board's  subscribers  are  being  met  in  a 
courteous  and  expeditious  manner  and 
whether  changes  should  be  made  to  the 
ordering  and  payment  policies  and 
processes  in  order  to  increase  efficiency 
and  customer  satisfaction. 

Discontinuation  of  the  Following 
Report 

1 .  Report  title:  Report  of  Medium 
Term  Note  Issuance. 

Agency  form  number:  FR  2600. 

OMB  control  number:  7100-0245. 

Effective  Date:  Friday,  March  31, 
2000. 

Frequency:  Monthly,  quarterly,  or 
semi-annually. 

Reporters:  U.S.  firms  filing  SEC  shelf 
registration  statements  for  medium  term 
notes. 

Annual  reporting  hours:  94  burden 
hours. 

Estimated  average  hours  per  response: 
0.083  hours. 

Number  of  respondents:  424. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (15 
U.S.C.  225a  and  353  et  seq.). 
Respondent  data  are  not  regarded  as 
confidential. 

Abstract:  The  FR  2600  collects 
information  on  the  monthly  volume  of 
medium-term  notes  issued  by 
corporations. 

Current  Actions:  The  Federal  Reserve 
proposes  to  discontinue  the  FR  2600. 
The  report  has  become  unnecessary 
because  data  are  now  obtained  from  the 
Depository  Trust  Corporation,  a  national 
clearing  house  that  collects  data  on 
medium-term  notes  issued  in  the  course 
of  its  business  of  clearing  and  settling 
securities  and  acting  as  trustee  for 
holders  of  securities. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Januan*-  6,  2000. 
Jennifer ).  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-673  Filed  1-11-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

summary: 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  West — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829) 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208.  Washington,  DC  20503  (202- 
395-7860) 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
Following  Report 

Report  title:  Survey  of  Terms  of  Bank 
Lending. 

Agency  form  number:  FR  2028A,  FR 
2028B, and  FR  2028S. 

OMB  control  number:  7100-0061. 

Frequency:  Quarterly. 

Reporters:  commercial  banks  (all  three 
reports)  and  U.S.  branches  and  agencies 
of  foreign  banks.  (FR  2028A  and  FR 
2028S) 

Annual  reporting  hours:  8,100  burden 
hours. 

Estimated  average  hours  per  response: 
FR  2028A:  4.0.  FR  2028B:  1.5.  FR  2028S: 
0.1. 

Number  of  respondents:  FR  2028A: 
398.  FR  2028B:  250.  FR  2028S:  580. 

Small  businesses  are  affected. 

Genera]  description  of  report:  This 
information  collection  is  voluntary  (12 


U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)  and  (8)). 

Abstract:  The  Survey  of  Terms  of 
Bank  Lending  provides  unique 
information  concerning  the  price  and, 
certain  nonprice  terms  of  loans  made  to 
businesses  and  farmers  by  commercial 
banks.  The  reports  are  completed  for  the 
first  full  business  week  of  the  mid- 
month  of  each  quarter  (February,  May, 
August,  and  November).  The  FR  2028A 
and  B  collect  detailed  data  on 
individual  loans  made  during  the 
survey  week.  The  FR  2028S  collects  the 
prime  interest  rate  for  each  day  of  the 
survey  week.  From  these  sample  STBL 
data,  estimates  of  the  terms  of  business 
and  farm  loans  extended  during  the 
reporting  week  at  all  insured  U.S. 
commercial  banks  are  constructed.  The 
estimates  for  business  loans  are 
published  in  the  quarterly  E.2  release, 
"Survey  of  Terms  of  Bank  Lending," 
and  estimates  for  farm  loans  are 
published  in  the  quarterly  E.15  release, 
"Agricultural  Finance  Databook." 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6,  2000. 
Jennifer }.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-674  Filed  1-11-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

summary: 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
informatidn  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995.  unless  it  displays  a 
currently  valid  OMB  control  number. 

FOR  FURTHER  INFORMATION  CONTACT: 


Chief,  Financial  Reports  Section — Mary 
M.  West — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829) 

OMB  Desk  Officer— Alexander  T. 
Himt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington.  DC  20503  (202- 
395-7860) 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  With  Minor  Revisions  of  the 
Following  Report 

1.  Report  title:  Suspicious  Activity 
Report. 

Agency  form  number:  FR  2230. 

OAfB  Control  number:  7100-0212. 

Frequency:  On  occasion. 

Reporters:  State  member  banks.  Edge 
cmd  agreement  corporations,  branches, 
agencies,  and  representative  offices  of 
foreign  banks,  and  entities  subject  to  the 
Bank  Holding  Company  Act. 

Annual  reporting  hours:  7.000. 

Estimated  average  hours  per  response: 
30  minutes  . 

Number  of  respondents:  10,000. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory:  12 
CFR  208.20,  state  member  banks;  12 
CFR  211.8,  Edge  and  agreement 
corporations;  12  CFR  211.24(f), 
branches,  agencies,  and  representative 
offices  of  foreign  banks;  and  12  CFR 
225.4(f),  entities  subject  to  the  Bank 
Holding  Company  Act.  The  information 
collected  on  the  Suspicious  Activity 
Report  (SAR)  is  confidential  pursuant  to 
exemption  seven  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(7))  and 
exemption  two  of  the  Privacy  Act  (5 
U.S.C.  552a(k)(2)). 

Abstract:  In  1985,  the  federal  financial 
supervisory  agencies  and  the 
Department  of  Treasury  issued 
procedures  to  be  used  by  banks,  thrifts, 
credit  unions,  their  holding  companies 
and  certain  other  financial  institutions 
operating  in  the  United  States  to  report 
known  or  suspected  criminal  activities 
to  the  appropriate  law  enforcement 
agencies  and  the  agencies.  Beginning  in 
1994,  the  agencies  completely 
redesigned  the  reporting  process 
resulting  in  the  existing  Suspicious 
Activity  Report,  which  became  effective 
in  April  1996.' 


'  The  report  is  authorized  bv  the  following  rules: 
31  CFR  103  21  (FinCEN);  12  CFR  21.11  (Oa:):  12  • 
CFR  5fi3.18U  (OTS);  12  CFR  20«.20  (Btjard):  12  CFR 
n.'iS.a  (FDIC);  12  CFR  748!  (NCUA).  The  rules  were 
i.ssueH  under  the  authority  of  '<1  IJ.S.C:.  3318(g) 
(FinCEN):  12  U.S.C.  93a.  1818.  1881-84.  3401-22. 
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Comments  Ret  eived:  On  September 
28,  1999,  the  age  ticies  published  a 
notice  requestin   pubhc  comment  on 
the  proposed  ^e^  isions  to  the  Suspicious 
Activity  Report  (54  FR  52363).  The 
agencies  receive^  1  1 7  generally  favorable 
comments  regare  ing  the  proposal;  five 
trade  associadoris.  Uiree  national  banks, 
three  credit  unions,  two  foreign  banks, 
two  OCC  employ  ees.  one  state  bank  and 
one  brokerage  h(  use  and  bank  holding 
company.  The  fc  Uowing  is  a  review  of 
the  comments  re  :eived  and  the 
agencies'  action  aken  in  response  to 
those  comments 

It  should  be  n(  ted  that,  the  Federal 
Reserve  has  wor  ;ed  with  the  other 
federal  financial  supervisory  agencies 
and  FinCEN  to  r(  iview  this  information 
collection  and  the  comments  received. 
The  other  agenci  ss  will  publish  a 
separate  joint  Fe  leral  Register  notice, 
and  the  Federal  Reserve  will  process  its 
extension  under  its  Paperwork 
Reduction  Act  d  (legated  authority. 

Current  Actioi  s:  The  agencies  revised 
the  SAR  but  did  not  make  substantial 
additions  to  the  :ontent  of  the 
information  coll  scted.  The  revisions 
address  a  numbe  r  of  data  collection, 
entry  and  analy  lis  problems 
encountered  by  ilers  and  the  end  users 
of  the  informatic  n.  In  general,  the 
revisions  confor;  n  all  date  items  to  a 
four-digit  year  (Year  2000  change),  make 
a  number  of  oth(  r  ministerial  changes 
such  as  renumber  items,  clarify  the 
form,  improve  it  >  usefulness  to  law 
enforcement  anc  the  agencies,  and 
adopt  various  commenters'  suggestions. 

Tne  agencies  e  xpanded  the  Zip  Code 
blocks  to  provid  !  room  for  a  nine-digit 
Zip  Code  and  dc  liar  amount  blocks  to 
provide  room  fo  larger  dollar  values 
(and  lines  are  ac  ded  to  these  items  to 
separate  digits). 

A  number  of  i  ems  on  the  current 
form  were  delete  d  or  replaced. 
Questions  regare  ing  the  asset  size  of  the 
financial  institui  ion  (item  10  on  the 
current  form)  an  i  questions  in  the 
"Witness  Information"  (Part  IV  of  the 
current  form)  and  "Preparer 
Information"  set  tions  {Part  V  of  the 
current  form)  w(  re  deleted.  The 
information  pro'  ided  in  the  "Contact 
Information"  section  (Part  VI  of  the 
current  form)  is  dl  that  will  be  required 
by  the  institutio  is  and  the  contact 
person  named  ii  this  section  (new 
items)  will  be  e>  pected  to  provide 
witness  and  pre  )arer  information  to  the 
agencies  and  \a\ '  enforcement 
investigators.  Tl  e  question  (current  item 


31  use.  5318  (OCC 
(OTS);  12  U.S.C.  324 
3015(c|(2)and3106( 
1 681-84.  3401-22 
1789(a)  (NCUA). 


.  12  U.S.t;.  1463  and  1-J64 
334.  R  11a,  1844(b)  and  (c), 
)  (Board):  12  U..S.C.  93a,  1818, 
(It)IC);  12  U.S.C.  1766(a), 


43)  asking  for  the  address  of  the  law 
enforcement  agency  contacted  was 
deleted  and  replaced  by  questions  (new 
items  41-44)  asking  for  the  name  and 
telephone  number  of  the  person 
contacted  in  the  law  enforcement 
agency. 

The  agencies  clarified  several  items 
on  the  form.  Question  1  was  streamlined 
by  eliminating  the  check-boxes  for 
"Initial  Report"  and  "Supplemental 
Report."  If  the  report  is  an  initial  report 
or  a  supplemental  report,  the  filer 
should  leave  question  1  blank.  However, 
if  the  submission  is  correcting  an  error 
previously  reported,  the  respondent 
should  mark  the  box  indicating 
"Amends  Prior  Report"  and  should  fill 
out  only  the  information  as  directed. 
Question  31  was  clarified  by  adding  a 
box  that  asks,  initially,  whether  the 
relationship  is  an  insider  relationship.  A 
check-box  was  added  to  the  heading  of 
Part  II  "Suspect  Information"  for  use  if 
suspect  information  is  imavailable.  In 
Part  in,  "Suspicious  Activity 
Information,"  the  question  asking 
whether  a  law  enforcement  agency  has 
been  contacted  was  reformatted  to 
provide  a  list  of  law  enforcement 
agencies  (new  item  40)  with  check- 
boxes to  indicating  the  specific  law 
enforcement  agency  contacted  instead  of 
requiring  the  respondent  to  writing  the 
name  of  the  agency  (current  item  42). 
The  instruction  regarding  the  type  of 
instrument  involved  (current  Part  VII, 
instruction  k)  was  clarified  by  adding 
examples  of  the  types  of  instruments 
(new  Part  V). 

Current  question  37  was  revised  to 
include  a  new  box  for  "Computer 
Intrusion"  and  numbered  question  35 
on  the  new  form.  Previously, 
respondents  reported  computer 
intrusions  by  either  checking  the 
"Other"  box  and  specifying  the  type  of 
activity  in  the  space  provided  or  by 
providing  the  information  on  the 
summary  page.  Additionally,  the 
instructions  were  expanded  to  provide 
guidance  regarding  the  circumstances 
constituting  computer  intrusion. 

Comments  Received  and  Agency 
Action  Taken.  The  commenters  raised 
various  issues,  some  of  which  will  need 
further  agency  monitoring  and 
consideration,  and  others  which  can  be 
resolved  by  fine-tuning  the  SAR.  The 
comments,  sorted  by  subject,  and  the 
agencies'  responses  follow. 

I.  Further  Agency  Monitoring  and 
Consideration 

Commenters  suggested  five  areas  of 
change  that  will  require  further  agency 
monitoring  and  consideration. 

(1)  Incorrect  SARs.  One  commenter 
suggested  that  FinCEN  should  return 


any  SAR  that  were  incorrectly 
completed  to  the  filing  institution  so 
that  the  SAR  can  be  corrected  and  re- 
submitted. 

The  agencies  agree  with  the 
commenter's  concerns  and  believe  that 
accurate  and  complete  SAR  filings  are 
important  to  an  effective  program.  The 
SAR  data  base  manager  is  in  the 
processing  of  developing  an  error 
resolution  process  for  the  system. 
However,  the  primary  responsibility  for 
accurately  completing  and  reviewing  a 
SAR  lies  with  the  management  and  staff 
of  the  institution.  If  an  institution 
determines  that  it  has  filed  an 
inaccurate  or  incomplete  SAR,  it  should 
file  an  amended  report  in  a  timely 
manner. 

(2)  Electronic  Filing.  Two  commenters 
indicated  that  it  would  be  beneficial  to 
allow  for  institutions  to  file  the  SAR 
electronically. 

The  agencies  agree  that  the  ability  to 
file  electronically  would  be  beneficial ' 
and  are  working  towards  that  goal, 
keeping  in  mind  the  security  and 
confidentiality  issues  associated  with 
such  filings. 

n.  SAR  Changes 

The  17  commenters  made  several 
suggestions  regarding  revisions  to  the 
SAR  itself  Those  suggestions  and  the 
agencies'  responses  to  those  suggestions 
follow. 

(1)  Initial/supplemental/amended 
Reports.  The  SAR  should  explain  the 
box  for  supplemental  reports. 

In  order  to  streamline  the  form,  the 
agencies  are  removing  the  check-boxes 
for  "Initial  Report"  and  "Supplemental 
Report."  Instead,  a  box  for  cunended 
reports  is  added  for  use  only  if  the  filer 
is  correcting  a  prior  report. 

(2)  Primary  Regulator.  Current  item  3, 
"Primary  Federal  Regulator"  should  be 
modified  to  include  the  SEC. 

The  agencies  believe  that  it  is 
unnecessary'  to  add  the  SEC  to  this  field 
because  the  form  is  designed  for  use  by 
the  agencies  and  by  the  financial 
institutions  that  the  agencies  supervise. 

(3)  Location  of  Branch  Where  Activity 
Occiu-red.  Question  9  of  the  current  SAR 
should  be  clarified  to  indicate  which 
branch  or  subsidiary  of  a  foreign  bank 
should  file  the  SAR  and  which  primary 
regulator  should  be  identified. 

The  agencies  believe  that  the  branch 
where  the  suspicious  activity  occiured 
should  be  the  branch  that  is  identified 
in  Part  I,  "Reporting  Financial 
Institution  Information."  In  addition, 
the  SAR  should  identify  as  the  Primary 
Federal  Regulator  the  agency  that 
supervises  the  branch  or  subsidiary 
where  the  suspicious  activity  occurred. 
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(4)  Multiple  Branches.  Question  9  of 
the  SAR  should  be  corrected  with  regard 
to  the  instructions  for  listing  multiple 
branches  because  there  are  no  such 
instructions  given.  In  addition,  the  form 
should  provide  for  an  entry  which 
indicates,  when  appropriate,  that  no 
branch  was  involved. 

The  agencies  agree  with  the  first  of 
these  two  comments  and  are  striking  the 
phrase  "(see  instructions)"  in  item  9  of 
the  proposed  form.  The  agencies  will 
place  the  directions  for  listing  multiple 
branches  on  the  form.  With  regard  to  the 
second  comment,  the  agencies  note  that 
if  no  branch  is  involved,  the  filer  can 
leave  that  part  of  the  form  blank. 

(5)  Multiple  Suspects.  There  should 
be  a  way  for  an  institution  to  enter 
multiple  suspects  without  preparing  a 
duplicate  page  1  which  asks  for 
institution-related  information  as  well 
as  suspect-related  information. 

The  institution,  in  filling  out  multiple 
pages  for  additional  suspect 
information,  can  simply  leave  the  bank- 
related  information  on  the  multiple 
pages  blank  since  it  was  already 
provided  on  page  1 . 

(6)  Forms  of  Identification.  In  item  28 
"Forms  of  Identification  for  Suspect"  of 
the  proposed  form,  28(e)  "number"  and 
(f)  "issuing  authority"  should  be  deleted 
and  the  information  requested  should  be 
incorporated  within  28{a)-(d). 

The  agencies  agree  with  this 
suggestion  and  are  modifying  this  item 
so  that  the  identifying  number  and 
issuing  authority  is  listed  next  to  each 
form  of  identification  listed  in  new 
29(a)-(d). 

(7)  Types  of  Suspects.  The  agencies 
should  add  "Monetary  Instrument 
Purchaser"  and  "Accoimt  Applicant"  to 
the  list  of  types  of  suspects  and  their 
relationship  to  the  institution  in  item  31 
of  the  form  currently  in  use. 

The  agencies  believe  that  an 
institution  can  indicate  "Customer"  in 
these  situations — even  though  in  some 
instances  the  individual  may  be  turned 
away  as  an  actual  customer — of  the 
bank  can  use  the  "Other"  category. 

(8)  No  Relationship  to  Institution. 
There  should  be  a  box  within  ciurent 
item  31  "Relationship  to  Financial 
Institution"  for  the  filer  to  indicate  that 
the  suspect  has  no  relationship  with  the 
institution. 

The  agencies  believe  that  this  is 
uimecessary  since  the  filer  can  either 
leave  this  section  blank  or  can  use  the 
"Other"  line  to  indicate  the  nature  of 
the  suspect. 

(9)  Confession.  Item  34  of  the  form 
currently  in  use  and  item  32  of  the 
proposed  form  should  be  moved  so  that 
it  is  not  juxtaposed  to  insider  related 


information  and  thus  confusing  as  to 
whether  it  applies  only  to  insiders. 

The  agencies  wish  to  collect 
information  concerning  a  confession 
with  regard  to  all  suspects. 
Consequently,  to  clarify  this,  the 
agencies  will  physically  move  this  item 
(new  item  28)  on  the  form  so  that  it  is 
separate  fi-om  the  insider  relationship 
information. 

(10)  Range  of  Dates.  The  form  should 
provide  for  the  ability  of  the  filer  to  put 
down  a  range  of  dates  over  which  the 
suspicious  activity  occurred  rather  than 
just  one  date. 

The  proposed,  in  item  33,  "Date  or 
date  range  of  suspicious  activity"       ♦ 
provides  for  the  filer  to  be  able  to 
submit  a  range  of  dates. 

(11)  Computer  Intrusion.  The  agencies 
should  more  clearly  define  "computer 
intrusion"  and  should  include  specific 
examples  in  new  item  35  of  what  would 
and  would  not  be  covered. 

The  agencies  believe  that  the  current 
definition  is  appropriate. 

(12)  Identity  Theft.  There  should  be 
an  additional  box  under  current  item  37, 
"Siunmary  characterization  of 
suspicious  activity,"  to  include 
"identity  theft"  as  a  specific  category. 

The  agencies  agree  that  identity  theft 
is  an  important  category  of  criminal 
activity.  However,  identity  theft  is 
ft-equently  linked  with  other  crimes  that 
are  specifically  enumerated  on  the  SAR, 
such  as  check  fi'aud  and  credit  card 
fraud.  In  addition,  there  are  already  18 
specific  boxes  under  this  category  and 
institutions  can  use  the  "Other"  box  to 
report  identity  theft.  Therefore,  the 
agencies  have  decided,  at  this  time,  not 
to  revise  the  SAR  to  include  "identity 
theft"  as  a  new  category  and  expect  that 
institutions  will  continue  to  use  the 
"Other"  box,  or  use  other  appropriate 
boxes.  The  agencies  will  continue  to 
monitor  this  area  and  will  reconsider 
this  decision  if  warranted. 

(13)  Contacting  Law  Enforcement. 
New  item  40  should  contain  a  "Yes/No" 
check-box  allowing  respondents  to 
indicate  whether  or  not  the  respondent 
has  contacted  a  law  enforcement 
agency. 

The  agencies  believe  that  such  a 
change  is  unnecessary  since  answering 
this  item  or  leaving  it  blank  will 
indicate  whether  or  not  the  respondent 
has  contacted  a  law  enforcement 
agency.  Further,  the  agencies  wish  to 
eliininate  as  many  entries  on  the  form 
as  possible. 

(14)  Witness  Information.  The 
agencies  should  either  delete  Part  fV 
"Witness  Information",  or  they  should 
delete  the  requirement  for  a  social 
security  number  of  the  witness.  This 
requirement  is  unnecessary  and 


potentially  invasive  of  the  individual's 
privacy. 

The  agencies  agree  and  have  deleted 
current  Part  IV  altogether.  The  agencies, 
however,  expect  that  the  "Institution 
Contact,"  named  in  Part  VI  of  the 
current  form,  will  maintain  or  have 
access  to  all  pertinent  dociunentation 
and  witness  information  for  the  agencies 
and  law  enforcement. 

(15)  Preparer  Information.  The 
agencies  should  retain  current  Part  V, 
"Preparer  Information"  section  so  that 
the  "Institution  Contact"  can  readily 
determine  who  prepared  the  form  and 
where  to  locate  the  necessary 
underlying  information. 

The  agencies  believe  that  the 
"Institution  Contact"  should  be  able  to  , 
maintain  this  information  without  the 
assistance  of  the  form.  In  addition,  as 
noted  above,  the  agencies^wish  to 
eliminate  as  many  entries  on  the  form 
as  possible. 

(16)  Instructions  on  the  Narrative 
Explanation.  The  agencies  should 
highlight  the  instructions  in  current  Part 
VII,  "Suspicious  Activity'  Information 
Explanation/Description"  pertaining  to 
the  narrative  explanation,  by  moving  the 
instruction  "If  necessary,  continue  the 
narrative  on  a  duplicate  of  this  page,"  to 
the  bottom  of  the  page  and  putting  it  in 
bold  type. 

In  order  to  highlight  this  instruction, 
the  agencies  will  put  it  in  bold  type,  but 
will  leave  it  at  the  top  of  the  page. 

(17)  Instructions  on  the  Narrative 
Explanation.  The  agencies  should  delete 
many  of  the  instructions  in  current  Part 
VII  because  they  do  not  pertain  stricUy 
to  the  requirement  for  a  narrative 
explanation. 

The  agencies  believe  that  it  is 
appropriate  to  retain  all  the  existing 
instructions  from  part  VII  of  the  current 
form. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |anuan,'  6.  2000. 

fennifer  J.  Johnson, 

Secretary-  of  the  Board. 

(FR  Doc.  00-675  Filed  1-11-00:  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
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set  forth  in 
U.S.C.  1817(j)(7) 

The  notices 
immediate  insp^t 
Reserve  Bank 
also  will  be  avai 
the  offices  of  the 
Interested 
views  in  writing 
indicated  for  thajt 
of  the  Board  of 
must  be  receivec 
26, 2000. 

A.  Federal 
(Philip  Jackson 
230  South 
Illinois  60690-ljll 

1.  Judkins 
Jane  McCabe 
partner),  Paxton 
additional  voting 
Inc.,  Paxton,  lUi 
acquire  addition  al 
Fanners-Merchahts 
Paxton,  Paxton 


paraj  raph  7  of  the  Act  (12 


ar^  available  for 

ion  at  the  Federal 
indicated.  The  notices 
able  for  inspection  at 
Board  of  Governors, 
persofis  may  express  their 
to  the  Reserve  Bank 
notice  or  to  the  offices 
Oovemors.  Comments 
not  later  than  January 


Res  erve 


LaSal e 


Board  of 
System,  January  6 

Robert  deV.  Frier^n 

Associate  Secretar  v 
IFR  Doc.  00-672  F  led 
BILUNG  CODE  6210-0  -P 


GENERAL  SER'  riCES 
ADMINISTRATION 
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Bank  of  Chicago 
(\pplications  Officer) 
Street,  Chicago, 
3: 
Enterprises,  L.P.,  Susan 
(inpividually  and  as  voting 
Illinois;  to  acquire 
shares  of  FM  Bancorp, 
it»ois,  and  thereby 
voting  shares  of 
National  Bank  of 
Ilinois. 


Goveniors  of  the  Federal  Reserve 
2000. 
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Proposed 
0MB  Review: 
EntHled:  Art  In 
National  Artist 


Colle^ion;  Submission  for 
C  >mment  Request 
i  architecture  Program, 
hegistry 


AGENCY:  Public 
action:  Notice  elf 
a  new  information 
Art  In  Architecture 
Artist  Registry. 


the  provisions  of  the 
Redaction  Act  of  1995  (44 
GSA  has  submitted 
1  Management  and  Budget 
to  review  and  approve 
collection  concerning 
Architectiire  Program,  National 


pi  )1: 


SUMMARY:  Undei 
Paperwork 
U.S.C.  Chapter 
to  the  Office  of 
(0MB)  a  request 
a  new  information 
Art  In 
Artist  Registry 

The  Art  in 
the  result  of  a 
January  1963  by 
Bernard  L.  Boudin 
the  Ad  Hoc 
Office  Space  in 

The  program 
the  years,  most 
a  renewed  focui 
works  of  art  tha 
the  building's 
landscape  was 
continues  to 
from  living 


uildings  Service,  GSA. 
request  for  approval  of 
collection  entitled 
Program,  National 


Architecture  Program  is 
icy  decision  made  in 
GSA  Administrator, 
who  had  served  on 
Conimittee  on  Federal 
1061-62. 

las  been  modified  over 
ecently  in  1996  when 
on  commissioning 
are  an  integral  part  of 
hitecture  and  adjacent 
instituted.  The  program 
ion  works  of  art 
American  artists.  One  half  of 


arc 


one  percent  of  the  estimated 

construction  cost  of  new  or  substantially 

renovated  Federal  building  and  U.S. 

courthouse  is  allocated  for 

commissioning  works  of  art. 

DATES:  Submit  comments  on  or  before 

March  13,  2000. 

ADDRESSES:  Comments  concerning  this 

notice  should  be  submitted  to:  Susan 

Harrison,  Public  Buildings  Service 

Historic  Buildings  and  Arts,  Room  2308, 

1800  F  Street,  NW..  Washington,  DC 

20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Harrison,  Public  Buildings 

Service,  Historic  Buildings  and  Arts, 

Room  2308,  1800  F  Street  NW., 

Washington  DC  20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Art  in  Architecture  Program 
actively  seeks  to  commission  works 
from  the  full  spectnmi  of  American 
artists,  and  strives  to  promote  new 
media  and  inventive  solutions  for 
public  art.  The  GSA  Form  7437,  Art  In 
Architecture  Program  National  Artist 
Registry  will  be  used  to  collect 
information  from  artists  across  the 
country  to  participate  and  to  be 
considered  for  commissions. 

B.  Annual  Reporting  Burden 

Respondents:  360;  annual  responses; 
360;  average  hours  per  response:  .15; 
burden  hours:  90. 

Copy  of  Proposal: 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011,  GSA 
Building,  1800  F  Street,  NW.. 
Washington.  DC  20405. 

Dated:  January  6,  2000. 
f.  Les  Davison, 

Acting  Deputy  Associate  Administrator,  for 
Acquisition  Policy. 
[FR  Doc.  00-696  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  6820-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting: 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  10  a.ni.-5  p.m.,  January  24, 
2000;  9  a.m.-5  p.m.,  January  25,  2000. 


Place:  Room  705A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations  is  holding  this  meeting  to  assess 
the  feasibility  of  recording,  evaluating,  and 
analyzing  measures  of  functional  status  on 
health  records,  such  as  enrollment  in  health 
plans,  records  of  medical  encounters,  and 
standardized  attachments  to  such  records. 
Panelists  will  explore  issues  related  to  the 
collection  of  information  on  functional  status 
for  administrative  records  and  data  collection 
systems,  and  will  discuss  data  collection  and 
measurement  efforts  necessary  to  address  the 
issues  effectively.  This  is  the  first  of  several 
public  meetings  being  planned  by  the 
Subcommittee  to  discuss  this  topic. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substcintive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Carolyn  Rimes,  Lead  Staff  Person  for  the 
NCVHS  Subcommittee  on  Populations,  Office 
of  Research  and  Demonstrations,  Health  Care 
Financing  Administration,  MS-C4-13-01, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850,  telephone  (410)-786- 
6620;  or  Marjorie  S.  Greenberg,  Executive 
Secretary.  NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
458—4245.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://www.ncvhs.hhs.gov/,  where  an  agenda 
for  the  meeting  will  be  posted  when 
available. 

Dated:  January  6,  2000. 
James  Scanlon. 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
[FR  Doc.  00-724  Filed  1-11-00:  8:45  am) 

BILUNG  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Studying  Environmental  Exposures 
Among  Children  With  Cancer;  Current 
Technologies,  Methodological 
Challenges,  and  Community  Concerns: 
Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  Division  of 
Health  Studies  (DHS),  Exposure  and 
Disease  Registry  Branch  (EDRB) 
announces  the  following  meeting: 

Name:  Studying  Environmental  Exposures 
Among  Children  with  Cancer:  Current 
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Technologies,  Methodological  Challenges,    • 
and  Community  Concerns. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  January 
25,  2000;  8:30  a.m.-5  p.m.,  January  26,  2000; 
8:30  a.m.-12  noon,  January  27,  2000. 

Place:  Sheraton  Colony  Square  Hotel,  188 
14th  Street,  Atlanta,  Georgia  30361  telephone 
404-892-6000  or  800-325-3535,  fax  404- 
872-9192. 

Status:  Open  to  the  public,  limited  only  by 
space  available.  Please  visit  the  ATSDR  web 
site  at  http://v,'ww.atsdr.cdc.gov  to  obtain  an 
application  form. 

Purpose:  This  is  a  working  group  meeting 
to  explore  the  feasibility  of.  and  methods  for, 
assessing  the  relationship  between  children?s 
cancers  and  exposures  to  hazardous 
substances.  This  meeting  is  in  compliance 
with  ATSDR's  Congressional  mandate  under 
the  Superfund  legislation. 

Agenda  Items:  The  agenda  will  be  posted 
on  the  ATSDR  web  site  at  http:// 
www.atsdr.cdc.gov. 

Contact  Persons  for  More  Information: 
Chanelle  Harris,  telephone  404-880-0006  or 
Terica  Boyer,  404-639-2909  or  write  to 
ATSDR/DHS/EDRB:  1600  Clifton  Road,  NE, 
M/S  E-31;  Atlanta,  Georgia  30333. 

The  Director,  Office  of  Msmagement 
Analysis  and  Services  has  been  delegated 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  5,  2000. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  00-681  Filed  1-11-00;  8:45  am] 

BILLING  CODE  4163-70-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00031] 

Sexually  Transmitted  Diseases/Human 
immunodeficiency  Virus  Prevention 
Training  Centers;  Notice  of  Availability 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  a  cooperative  agreement 
program  for  the  Sexually  Transmitted 
Diseases/Human  Immunodeficiency 
Virus  (STD/mV)  Prevention  Training 
Centers  (PTCs).  This  program  addresses 
the  "DRAFT  Healthy  People  2010" 
priority  areas  of  Sexually  Transmitted 
Diseases  and  HIV  Infection.  The 
piu-pose  of  this  cooperative  agreement  is 
to  provide  innovative,  high-quality 
training  that  enhances  STD  and  fflV 


prevention  services  across  the  United 
States.  The  PTCs  will  function  as  a 
national  training  network  which,  in 
collaboration  with  CDC  and  public  and 
private  partners,  will  design,  deliver, 
and  evaluate  training  that  is  responsive 
to  national,  regional,  and  local  needs  for 
STD/HTV  training.  Such  training  targets 
health  care  providers  and  prevention 
specialists  who  serve  individuals  most 
in  need  of  STD/HIV  services,  including 
ethnic  and  racial  minorities,  women, 
youth,  incarcerated  individuals, 
homeless  individuals,  and  substance 
users.  Special  efforts  must  be  made  to 
recruit  and  train  providers  from  settings 
that  serve  large  numbers  of  individuals 
at  risk  for  STD/HIV,  such  as  STD  and 
HTV  clinics,  HFV  counseling  and  testing 
sites,  family  planning  clinics,  antenatal 
clinics,  adolescent  health  clinics, 
community  euid  migrant  health  centers, 
substance  abuse  clinics,  correction  and 
detention  centers,  health  care  for  the 
homeless  programs,  and  managed  care 
plans. 

The  PTCs  will  provide  training  in 
support  of  the  Essential  Functions  and 
Areas  of  Special  Emphasis  (discussed  in 
the  Addendum  to  this  announcement) 
through  three  distinct,  but  related  parts: 

•  Part  I:  Up  to  10  centers  to  provide 
training  that  enhances  essential  STD 
medical  and  laboratory  services. 

•  Part  II:  Up  to  four  centers  to  provide 
training  on  behavioral  and  social 
interventions  that  have  shown  evidence 
of  effectiveness  in  reducing  risky 
behaviors  associated  with  transmission 
of  STD/HIV  infection. 

•  Part  ni:  Up  to  foiu-  centers  to 
provide  training  on  STD/HFV  partner 
services  in  accordance  with  the  HFV 
PCRS  Guidance  and  the  "STD  Program 
Operations  Guidelines  (POG)",  and 
support  services  defined  as  program 
management,  surveillance  and  data 
management,  outbreak  response 
planning,  and  evaluation. 

Although  the  three  Parts  have 
different  training  objectives,  they  are 
expected  to  function  synergistically  to 
realize  the  goal  of  maintaining  a 
national  training  network  in  support  of 
STD/HFV  Essential  Functions  and  Areas 
of  Special  Emphasis.  To  facilitate  this 
goal,  the  geographic  model  depicted  in 
the  Addendum  section  of  the 
aimouncement  will  be  employed.  Please 
review  this  section. 

Under  this  annoimcement,  high- 
quality  STD/HIV  training  for  health  care 
providers  and  prevention  specialists  is 
that  which  translates  cutting  edge 
research  findings  into  training  courses 
with  specific  application  to  STD/HIV 
prevention  programs.  To  achieve  this 
high-quality  training,  each  PTC  must  be 
structiued  and  function  as  a  partnership 


between  an  academic  institution  and  a 
state  or  local  public  health  department. 

The  PTCs  are  intended  to  be  dynamic 
and  flexible  and  to  work  vdth  one 
another  and  with  CDC  to  be  responsive 
to  changes  in  STD/HIV  morbidity, 
advances  in  STD/HIV  prevention, 
detection  and  treatment,  and  changes  in 
Areas  of  Special  Emphasis. 

Specific  information  about  each 
training  Part  is  provided  below. 

Part  I:  STD  Medical  and  Laboratory 
Services  Training 

Health  care  professionals  must 
possess  the  requisite  skills  to  effectively 
detect,  treat,  and  manage  individuals 
with  STDs,  and  to  provide  effective 
STD/HTV  prevention  messages  to  their 
patients.  Part  I  PTCs  will  provide  state- 
of-the-art  STD  medical  and  laboratory 
services  clinical  training  to  practicing 
health  care  providers  in  a  geographic 
region  that  corresponds  to  a  designated 
HHS  region.  To  help  ensure  regional 
coverage,  each  Part  I  PTC  will  provide 
at  least  200  hours  of  clinical  training 
each  year,  50  percent  of  which  must 
consist  of  experiential  training  in  at 
least  two  model  STD  clinics  located  in 
geographically  dispersed  locations 
within  the  HHS  region,  preferably  in 
separate  states.  Because  private 
practitioners  diagnose  and  treat  the  vast 
majority  of  individuals  with  STDs,  they 
are  a  primary  audience  for  Part  I  clinical 
training,  as  are  practitioners  who  serve 
individuals  at  high  risk  for  STDs. 
Practitioners  in  managed  care  plans  are 
a  specific  target  audience  for  Part  I  PTC 
training.  Health  professions  students 
and  medical  residents  receive  STD/HIV 
training  as  part  of  their  professional 
training  program,  and,  therefore,  are  a 
secondary  rather  than  a  primary 
audience  for  PTC  training.  Students  and 
residents  should  not  account  for  more 
than  20  percent  of  the  total  number  of 
trainees  in  any  given  year.  To  ensure 
high-quality  training,  Part  I  PTCs  must 
demonstrate  close  collaboration  with 
health  professions  training  programs  in 
the  region  (e.g.,  schools  of  medicine, 
nursing,  physician  assistant  programs), 
utiUzing  expert  STD  faculty  from  such 
programs  as  PTC  consultants  or  trainers. 

Part  II:  Behavioral  and  Social 
Interventions  Training 

Prevention  of  STDs,  including  HIV, 
typically  requires  individuals  to  change 
behaviors  that  place  them  at  risk  for 
STD/HFV  infection.  In  recent  years, 
behavioral  and  social  intervention 
research  has  documented  effective 
individual,  group,  and  commtuiity-level 
interventions  that  help  promote  and 
maintain  such  behavior  change. 
Behavioral  interventions  aim  to  change 
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Part  III:  Partner  Services  and  Support 
Services  Training 

Identifying  and  appropriately 
intervening  with  partners  of  individuals 
with  STD/HIV  infection  is  a  critical 
activity  for  breaking  the  cycle  of 
infection  and  is  an  essential  component 
of  a  national,  comprehensive  STD/HIV 
prevention  system.  Partner  services 
training  will  focus  on  STD/HIV  partner 
elicitation,  notification,  and  referral, 
and  on  STD  counseling,  and  case 
management  for  federal,  state,  and  local 
STD/HIV  personnel  and  others  who 
work  with  STD/HIV  infected 
individuals  and  their  partners. 

Additionally,  Part  III  PTCs  will 
provide  training  that  strengthens  STD/ 
HIV  prevention  programs  in  state  and 
local  hecilth  departments.  This  training 
will  be  composed  of  support  services 
training  that  is  defined  in  this  program 
announcement  as  program  management, 
surveillance  and  data  management, 
outbreak  response  plemning,  and 
evaluation.  "This  is  a  new  area  of 
emphasis  for  Part  III  PTCs;  examples  of 
these  courses  include,  but  are  not 
limited  to: 

1 .  STD  Program  Management:  courses 
on  creating  tailored  materials  to  support 
the  development  of  effective  prevention 
interventions  (e.g.,  social  marketing; 
health  communication;  media 
advocacy). 

2.  Surveillance  and  Data  Management: 
courses  that  support  the  timely  and 
accurate  collection  of  STD  information; 
data  analysis  for  purposes  of  program 
planning. 

3.  Outbreak  Response:  courses  on 
developing  and  implementing  a  plan  to 
efficiently  respond  to  increases  in  STD 
incidence. 

4.  Program  Evaluation:  courses  that 
develop  skills  to  design  and  implement 
effective  evaluation  strategies  as  integral 
components  of  STD  prevention 
programs. 

Part  III  PTCs  must  provide  at  least  500 
hours  of  training  each  year,  with  at  least 
V4  of  the  hours  devoted  to  experiential 
skills-building  sessions.  Because  much 
of  the  Part  III  training  is  intended  to 
support  CDC-funded  STD  and  HIV 
prevention  programs,  and  the  need  for 
training  will  vary  by  program,  the  PTCs 
will  work  closely  with  CDC  to  ensure 
that  cost-effective,  appropriate  training 
is  delivered  in  areas  of  greatest  need. 
For  example,  the  southern  quadrant  of 
the  United  States,  with  high  syphilis 
morbidity,  will  need  increased  partner 
services  and  support  services  training  to 
advance  the  national  syphilis 
elimination  initiative.  The  western 
quadrant,  with  low  syphilis  morbidity, 
will  not  have  this  same  degree  of  need 


and  will  be  able  to  design  their  partner 
services  and  support  services  training 
programs  to  address  other  identified 
needs.  The  required  training  hours  will 
be  divided  between  partner  services 
training  and  support  services  training  in 
collaboration  with  CDC  to  meet  training 
needs  in  the  quadrants  and  nationally. 
The  primary  coverage  area  is  the 
quadrant  within  which  the  Part  III  PTC 
is  located;  however.  Part  III  PTCs  are 
expected  to  collaborate  with  each  other 
and  with  CDC  to  develop  a  national 
plan  that  may  require  Part  III  PTCs  to 
train  outside  of  their  quadrants. 

B.  Eligible  Applicants 

Assistance  for  Part  I,  Part  II,  and  Part 
III  awards  will  be  provided  only  to 
public  or  private  colleges  or 
universities,  or  health  departments  of 
states  or  their  bona  fide  agents,  that  are 
located  in  the  continental  United  States, 
including  the  District  of  Columbia. 
Applications  from  a  college  or 
university  must  document  substantial 
collaboration  with  a  state  or  local  health 
department;  applications  from  state  or 
local  health  departments  must 
document  substantive  collaboration 
with  a  college  or  university. 

Competition  is  limited  to  the 
partnership  described  above  because 
college  or  university  faculty  members 
can  bring  cutting  edge  research  findings 
to  PTC  training  courses,  and  health 
department  staff  members  can  translate 
those  findings  in  ways  that  enhance 
STD/HIV  prevention  programs. 
Competition  is  geographically  limited  as 
described  above  to  accomplish  cost- 
efficient  training.  Because  PTCs  are  . 
required  to  provide  training  in  large 
geographic  areas,  PTCs  located  long 
distances  from  their  coverage  area  and 
with  limited  air  transportation  would 
incur  excessive  program  or  trainee 
travel  costs. 

A  single  applicant  may  apply  for  all 
of  these  training  awards  in  a  single 
application  with  a  separate  section  and 
budget  for  each  Part. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

1.  Approximately  $4  million  is 
available  in  FY  2000  to  fund 
approximately  ten  Part  I  awards.  It  is 
expected  that  the  average  base-level 
award  will  be  $400,000,  ranging  from 
$300,000  to  $450,000. 

2.  Approximately  $1  million  is 
available  in  FY  2000  to  fund 
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approximately  four  Part  II  awards.  It  is 
expected  that  the  average  base-level 
award  will  be  $250,000,  ranging  from 
$200,000  to  $275,000. 

3.  Approximately  $1.45  million  is 
available  in  FY  2000  to  fund 
approximately  four  Part  III  awards.  It  is 
expected  that  the  average  base-level 
award  will  be  $362,500,  ranging  from 
$300,000  to  $425,000. 

Awards  for  each  Part  will  be  made 
independently.  It  is  expected  that  the 
awards  will  begin  on  or  about  April  1, 
2000,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  Funding  estimates  may 
change. 

Over  the  project  period,  it  is 
anticipated  that  supplemental  funds  for 
highly  focused,  time-limited  projects 
within  the  scope  of  this  announcement 
may  become  available  to  develop, 
implement,  and  evaluate  training 
related  to  national  STD/HIV  priorities. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
demonstrated  by  required  reports  and 
the  availability  of  funds. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  support  personnel,  equipment, 
and  supplies  necessary  for  professional 
training,  including  distance  learning 
activities.  Funds  may  not  be  used  to 
lease  space;  maintain  central  registries; 
provide  diagnostic  and  treatment 
facilities  or  services;  provide  behavior 
intervention  programs  or  services; 
develop  literatiu-e  for  the  general  public; 
provide  disease  intervention  services  or 
HIV  counseling  and  testing;  or  to  pay 
other  expenses  normally  supported  by 
the  applicant.  Unless  specifically 
approved,  funds  may  not  be  used  for 
renovation  of  facilities.  Federal  funds 
may  supplement  but  not  supplant 
existing  training  support.         «» 

Any  materials  developed  in  whole  or 
in  part  with  CDC  funds  shall  be  subject 
to  a  nonexclusive,  irrevocable,  royalty- 
free  license  to  the  govenmient  to 
reproduce,  translate,  publish,  or 
otherwise  use  and  authorize  others  to 
use  for  government  purposes. 

Include  funding  for  two  persons  per 
part  to  attend  (l)  a  three-day,  post- 
award  meeting  in  Atlemta,  and  (2)  a 
three-day  meeting  in  a  city  to  be 
determined  later. 

Recipient  Financial  Participation 

Program  income  in  the  form  of 
participant  registration  fees  may  be 
collected  to  offset  the  costs  of 
conducting  training  as  specified  in  this 
announcement.  Registration  fees  are  not 
intended  to  produce  income  for  the 


PTC,  but  they  may  help  defray  the  cost 
of  training  materials,  training  facility 
expenses,  audiovisual  equipment  rental, 
or  speakers'  fees.  Registration  fees 
should  be  established  at  the  most 
reasonable  rate  to  encourage  the  greatest 
participation.  Program  income  may 
support  the  costs  of  designing  and 
delivering  additional  training  courses 
directly  related  to  PTC  objectives  and  as 
determined  by  the  assessment  of 
training  needs. 

Funding  Preference 

Geographic  preference  for  funding 
will  be  given  to  applications  in  each 
Part  to  achieve  the  goal  of  establishing 
a  comprehensive,  national  STD/HIV 
training  network  based  on  the  concept 
of  broad  geographic  quadrants  as 
described  in  the  addendum. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  (Recipient  Activities), 
and  CDC  will  be  responsible  for  the 
activities  listed  under  2.  (CDC 
Activities).  Unless  otherwise  stated, 
recipient  activities  and  CDC  activities 
pertain  to  each  of  the  three- parts. 

1 .  Recipient  Activities 

a.  Administration: 

(1)  Applicants  that  receive  funding  for 
more  than  one  Part  should  designate 
one  coordinator  to  serve  as  a  single 
point  of  contact  and  to  be  responsible 
for  the  administrative  duties  related  to 
all  training  activities  funded  under  this 
announcement; 

(2)  Organize  and  maintain  a  PTC 
Advisory  Committee  to  provide 
feedback  about  training  needs  of  target 
populations,  the  appropriateness  of 
educational  content,  and  to  ensure  that 
PTC  staff  members  are  qualified  and 
work  together  without  duplicating 
administrative  expense.  If  funded  for 
more  than  one  part,  the  PTC  may 
maintain  one  Advisory  Committee,  with 
a  membership  whose  collective 
expertise  qualifies  them  to  advise  on  all 
parts. 

(3)  Develop  and  implement  a  protocol 
for  collaboration  with  the  other  PTCs 
within  the  geographic  quadrant  for  the 
purpose  of  on-going  needs  assessments, 
sharing  resources,  co-sponsorship  of 
training  courses,  and  other  activities 
that  ensure  that  STD/HIV  prevention 
training  provided  by  each  part  is 
available  and  well-coordinated  in  each 
HHS  region  within  a  quadrant. 

(4)  Collaborate  with  CDC  in 
developing  and  maintaining  a  National 
Network  of  Prevention  Training  Centers 
(NNPTC)  Steering  Committee  composed 


of  one  representative  and  one  alternate 
each  from  Part  I,  Part  II,  and  Part  III. 

(5)  Participate  in  NNPTC,  quadrant- 
specific,  and  Part-specific  (e.g..  Part  I, 
Part  II,  Part  in)  conferences,  meetings, 
and  conference  calls. 

b.  STD/HIV  Program-related  Issues: 

(1)  Majntaio.  liaisons  with  national, 
regional,  state,  or  local  STD/HIV 
prevention  programs  [e.g.,  state  and 
local  health  departments,  HIV 
Community  Planning  Groups,  national 
STD/HIV  organizations  or  associations) 
to  help  determine  emerging  training 
needs  and  to  help  design  and  deliver 
training  programs  that  avoid  overlap 
and  provide  training  that  is  most 
relevant  to  the  greatest  needs  of  STD/ 
HIV  prevention  programs. 

(2)  Based  on  neea  in  the  coverage 
area,  provide  training  that  addresses  the 
Areas  of  Special  Emphasis  as  stated  in 
the  addendum. 

(3)  Serve  as  a  resource  for  STD 
information  to  health  care  providers  or 
prevention  specialists  in  public  and 
private  settings,  especially  those  in 
managed  care  organizations,  health 
departments,  and  community-based 
organizations  (CBOs)  and  non- 
governmental organizations  (NGOs). 
Collaborate  with  existing  HTV 
information  and  technical  assistance 
resources  such  as  the  National 
Prevention  Information  Network 
(NPIN)and  other  CDC-funded  programs 
that  support  HIV  prevention. 

c.  Collaborations: 

(1)  Collaborate  with  experts  in  the 
commimity  and  in  graduate  schools,  as 
necessary,  to  design  or  write  training 
needs  assessments,  educational 
objectives,  curriculum  content, 
instructional  design,  state-of-the-art 
delivery  methods,  and  course 
evaluations. 

(2)  Establish  innovative  arrangements 
with  universities  for  student  academic 
involvement  in  PTC  activities  (e.g., 
graduate  assistantships  or  internships). 

(3)  Collaborate  with  other  STD/HIV 
training  programs  (e.g.,  AETCs,  RTCs)to 
share  training  curricula  and  resources 
for  needs  assessments,  program 
planning,  and  joint  training 
presentations. 

d.  Model  Clinic-and  Community- 
based  Services: 

(1)  Training  provided  by  all  Parts 
must  include  experiential  components 
designed  to  build  trainees'  skills  in 
specific  areas.  Depending  on  the 
objectives  and  design  of  a  specific 
training  course,  the  experiential  training 
may  take  place  in  model  STD  clinics  or 
community-based  prevention  or 
intervention  programs,  or  the  classroom. 
Additionally,  it  is  expected  that  the 
PTCs  will  collaborate  with  CDC  and 
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evaluation  is  consistent  with  desired 
training  outcomes;  to  be  a  source  of  up- 
to-date  information  on  STD  and  HIV 
epidemiology  and  national  STD/HIV 
prevention  programs  and  priorities;  and 
to  advise  on  budget  issues. 

b.  Distance  Learning  Assistance: 
Provide  information  on  the  Public 
Health  Training  Network  (PHTN)  in 
support  of  distance  learning  training 
activities. 

c.  Program  Reviews:  Conduct  site 
visits  to: 

(1)  Review  training  capabilities  to 
ensure  adequate  facilities,  procedures, 
and  staff 

(2)  Advise  on  instructional  design  and 
curriculum  content 

(3)  Provide  technical  assistance  in 
defining  and  resolving  problems 

(4)  Monitor  program  implementation, 
project  management,  and  evaluation 
activities 

(5)  Advise  on  the  availability  of 
guidelines,  curricula,  training  aids,  and 
software  developed  by  CDC.  the  PTCs. 
or  other  agencies  that  can  help  PTCs 
meet  their  training  objectives. 

d.  Within  three  months  of  funding 
(notice  of  grant  award).  CDC  will 
convene  a  meeting  of  all  funded  Part  I, 
II.  and  III  PTCs  to  outline  a  collaborative 
training  plan  within  and  between 
quadrants,  as  appropriate,  and  to  begin 
developing  the  NNPTC. 

e.  Facilitate  collaboration  between  the 
PTCs  in  a  geographic  quadrant  to  ensure 
that  each  HHS  region  within  the 
quadrant  receives  well-coordinated 
training  offered  by  each  of  the  three 
Parts. 

f.  Support  the  NNPTC:  Through 
NNPTC  meetings,  facilitate  networking 
between  NNPTC  members  and  support 
the  development  and  maintenance  of 
committees  to  maximize  the  expertise  of 
NNPTC  members  for  all  Parts.  There 
will  be  two  NNPTC  meetings  per  year  in 
each  of  the  first  two  years  of  funding, 
and  at  least  one  per  year  in  each  of  the 
remaining  three  years. 

g.  Collaborate  with  Part  11  and  Part  III 
PTCs  to  guide  the  development  of 
training  programs  and  training 
schedules  that  meet  national  needs  for 
behavioral  and  social  intervention 
training  and  partner  services  and 
support  services  training. 

h.  Communication:  Through 
publications,  correspondence,  narrative 
reports,  and  electronic  communication, 
keep  PTC  staff  members  informed  of 
national  issues  that  affect  training  and 
program  management. 

).  Monitoring  and  Evaluation:  Monitor 
and  evaluate  program  activities  by 
coordinating  and  supporting  a  national 
course  registration  database,  providing 
technical  assistance  for  staff  database 


training,  and  analyzing  and  publishing 
cumulative  data  on  NNPTC  training 
effectiveness  using  training  program  and 
trainee  evaluation  information 
submitted  quarterly  by  awardees  to  CDC 
using  a  standardized  format. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Applications 
will  be  evaluated  on  the  requirements 
listed,  so  it  is  important  to  follow  them 
in  laying  out  your  program  plan.  If  you 
cannot  currently  meet  one  or  more  of 
the  requirements,  describe  your  plan  to 
do  so.  including  a  time  line.  Provide 
brief,  specific  examples  (1-2  pages)  of 
each  requirement  rather  than  a  lengthy 
narrative.  The  narrative  section  of  each 
Part  should  be  no  more  than  45  pages 
(8V2"x  11").  excluding  budget.  Each 
section  must  use  no  less  than  1.5 
spacing  and  be  printed  on  one  side, 
with  one  inch  margins,  and  12-point 
font.  Letters  of  support,  organizational 
charts,  biosketches.  position 
descriptions,  lists  of  training  equipment, 
inventories  of  computer  hardware  and 
software,  and  examples  of  existing 
program  materials  should  be  included 
in  an  appendix. 

You  must  submit  a  single  application 
that  has  a  separate  section  and  budget 
for  each  Part  for  which  you  are 
applying.  Pages  should  be  numbered 
sequentially  throughout  the  entire 
application,  regardless  of  the  number  of 
Parts  for  which  funding  is  sought.  If 
applying  for  more  than  one  Part,  you 
may  refer  to  information  in  a  previous 
section,  as  appropriate. 

F.  Submission  and  Deadline 

Letter  of  Intent 

In  order  to  assist  CDC  in  planning  for 
and  executing  the  evaluation  of 
applications  submitted  under  this 
program  announcement,  all  parties 
intending  to  submit  an  application  are 
requested  to  submit  a  letter  of  intent 
regarding  their  intention  to  do  so  by 
January  30.  2000.  Notification  should 
include  name  and  address  of  the 
institution  ahd  name,  address,  and 
telephone  number  of  the  contact  person, 
as  well  as  the  Part{s)  for  which  funding 
will  be  sought;  no  detailed  description 
of  the  proposed  training  program  is 
sought.  The  letter  of  intent  should  be 
submitted  on  or  before  January  30,  2000 
to  the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 
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Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/*  *  * 
Forms,  or  in  the  application  kit. 

On  or  before  March  7,  2000,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly-dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly-dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  prgof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicemt. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Only  information  in 
the  application  will  be  considered. 
Applications  for  each  Part  will  be 
evaluated  separately  according  to  the 
following  criteria  (maximiun  200 
points). 

1.  Abstract  (Not  Scored) 

A  summary  (1  page)  of  the  program, 
indicating  the  Part,  the  coverage  area, 
the  name  of  the  person  with  authority 
over  the  PTC,  the  academic  and  public 
health  collaborators,  other  key 
collaborators,  the  training  objectives,  the 
training  audiences,  and  the  training 
evaluation  plan. 

2.  Introduction/Program  Description 
(Total  35  Points) 

The  extent  to  which  the  applicant 
provides: 

a.  A  brief  history  of  your  training 
experience  related  to  the  Part  for  which 
funding  is  sought;  (5  points) 

b.  An  organization  chart  showing 
linkages  between  universities/colleges 
and  state  or  local  health  departments 
and  related  PTC  positions,  indicating 
lines  of  authority;  (5  points) 

c.  Position  descriptions  for  proposed 
PTC  staff,  including  credentials  and 
appropriate  experience  (e.g.,  training 


experience,  management  experience, 
STD  or  HIV  prevention  program 
experience);  (5  points) 

d.  A  description  of  the  PTC  Advisory 
Committee,  including  function,  meeting 
schedule,  and  individual  members  and 
their  affiliation;  (5  points) 

e.  A  proposed  protocol  for 
collaborating  with  other  PTCs  in  the 
geographic  quadrant  (i.e.,  time  schedule 
for  conference  calls  or  meetings; 
proposed  joint  activities);  (5  points) 

f.  A  plan  or  descriptive  outline  of 
proposed  cost-efficient  arrangements 
with  health  professional  training 
programs  and  graduate  schools  for 
obtaining  faculty,  fellows,  and  graduate 
students  to  participate  in  PTC  activities 
[e.g.,  educational  research,  needs 
assessment,  formative  evaluation, 
preparing  training  materials);(5  points) 

g.  A  letter  from  each  university/ 
college  or  health  department  partijer  of 
intent  to  participate  in  the  PTC, 
specifying  the  training-related  activities 
that  will  be  provided  (e.g.,  program 
coordination,  serving  as  a  clinical 
training  site,  providing  faculty  to 
develop  or  teach  courses,  evaluation 
activities).  (5  points) 

3.  Training  Capability  (Total  40  Points) 

The  extent  to  which  the  applicant 
provides: 

a.  A  description  of  training  faculty, 
noting  credentials  and  previous  training 
experience  including  a  one-page 
biosketch  for  each  faculty  member;  (5 
points) 

b.  A  plan,  with  anticipated  costs,  for 
acquiring  CME  and  CEU  appropriate  for 
most  trainees;  (5  points) 

c.  A  description  of  proposed  training 
site(s),  including  location,  number  of 
students  that  can  be  accommodated,  and 
any  costs  to  participemts  for  attending 
training  at  the  proposed  site(s)  (e.g., 
lodging,  per  diem,  travel);  (5  points) 

d.  A  list  of  available  training 
equipment,  such  as  overhead  projector, 
carousel  projector,  flip  chart,  melamine 
or  chalk  board,  projection  screen, 
podium,  video  recorder/player,  and 
additional  equipment  used  in  training 
(e.g.,  light  and  dark-field  microscopes; 
equipment  available  to  support  any 
proposed  distance  learning  activities);  (5 
points) 

e.  Inventory  of  available  office 
computers  capable  of  supporting 
computer-based  training  and  data 
processing,  including  software,  printers, 
modem;  (5  points) 

f.  A  plan  for  keeping  training  faculty 
and  staff  current  on  content  area  and 
educational  methodology  (e.g.,  through 
graduate  school  contacts,  libraries,  and 
Internet);  (5  points) 


g.  A  plan  to  reproduce  volumes  of 
print-based  course  materials  quickly 
and  economically;  (5  points) 

h.  A  design  for  providing  resources  to 
trainees  (e.g.,  books,  newsletters, 
journals,  videotapes,  literature  files,  and 
guidelines).  (5  points) 

4.  Training  Needs  Assessment  (Total  30 
Points) 

Given  the  Part's  training  focus  and 
coverage  area  the  extent  to  which  the     ' 
applicant  provides: 

a.  A  description  of  activities 
conducted  to  determine  the  training 
needs  of  health  care  providers  and 
prevention  specialists  in  the  coverage 
area.  The  extent  to  which  the  applicant 
provides  the  source  of  the  data  and  the 
time  period  to  which  the  data 
correspond  (e.g.,  CDC  or  state  or  local   •■ 
STD/HIV  surveillance  data;  data  from 
training  siuveys  conducted  by  applicant 
or  others;  HTV  Community  Planning 
Group  plans;  state,  regional,  or  national 
documents  that  identify  STD/HIV 
fraining  needs).  It  should  describe  the 
training  needs  in  the  coverage  area 
related  to  the  Areas  of  Special  Emphasis 
(see  addendum).  It  should  also  note 
STD/HIV  prevention  training  in  the 
coverage  area  that  is  provided  by  other 
programs  and  how  that  affects  the 
training  plan;  (10 points) 

b.  A  summary ,'m  narrative  or  chart 
format,  of  target  audiences,  training 
locations,  educational  content,  training 
methods,  and  collaborations  with  other 
STD/HIV  training  programs.  These 
should  reflect  priorities  determined  by 
the  needs  assessment  described  in  4. a 
above;  (10  points) 

c.  A  process  to  keep  the  PTC  updated 
on  the  training  needs  of  target  audiences 
in  their  coverage  area.  (10  Points) 

5.  Training  Objectives  (Total  20  Points) 

The  extent  to  which  the  applicant 
provides  specific,  measurable,  time- 
phased,  realistic  educational  objectives 
that  reflect  the  didactic  and  experiential 
STD/HIV  prevention  training  needs  in 
their  coverage  area. 

6.  Plan  of  Operation  (Total  50  Points) 

The  extent  to  which  the  applicant 
provides  information  on  the  program 
components  and  activities  listed  below 
that  are  specific  to  the  training  Part  for 
which  they  are  applying.  If  applying  for 
more  than  one  Part,  describe  any 
linkages  between  Parts. 

Part  I:  STD  Medical  and  Laboratory 
Services  Training 

a.  Clinical  Capability  (Total  20  Points) 

For  each  of  the  two  model  STD  clinics 
that  will  serve  as  clinical  training  sites, 
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ST) 


the  extent  to  wh 
provides: 

(1)  Current 
tables  (one  year 
and  race  or 
a  client  volume 
regional  disease 
diverse  clinical 
(4  points) 

(2)  A  current 
number  of  the 
performed  over 
sent  to 

(3)  A  list  of  d 
diagnosis,  and 
the  clinic  follow 
points) 

(4)  A  clinic  an 
demonstrates  ac 
communities  at 
and  weekend 
and  free  or  low 

(5)  An  STD  c 
indicating  (by 
clients  take  and 
make  to  receive 
showing  a  traffic 
movement  for 
confidentiality; 

(6)  An  outline 
protocols,  such 
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triage,  and 

(7)  The 
staff  members 
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points) 

(8)  A  copy  of 
points) 

(9)  A  descript 
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of  the  type  and 
laboratory  tests 
past  year  and  those 
reference  [laboratories;  (2  points) 
for  which  testing, 
tr  jatment  procedures  in 
CDC  guidelines;  (2 

fee  schedule  that 
(jessibility  for 
lisk  (e.g.,  daily,  evening, 
,  continual  services, 
services);  (2  points) 
floor  plan 
)  the  route  that 
he  stops  they  must 
tegrated  services,  and 
pattern  that  minimizes 
and  preserves 
points) 
of  clinic  management 
elements  of  the 

and  appointment, 
systems;  (2  points) 
and  types  of  clinic 
the  time  devoted  to 
responsibilities;  (2 


ho  u-s 
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iS 


t  le  clinic  record;  (2 


lan 


of  the  quality 
committee,  and  of 
i  gement  structure.  (2 


and 


assurance  plan 
the  clinic's  man 
points). 

b.  Training  Actihties  (Total  20  Points) 

The  extent  to  i  vhich  the  applicant: 

(1)  Outlines  a  nodel  one- year  training 
plan,  based  on  tl  le  training  capabilities 
and  the  needs  as  sessment,  that  consists 
of  at  least  200  cc  urse  hours,  with  at  least 
50%  of  the  cour!  e  hours  devoted  to 
experiential  trail  ling  activities  that 
allow  participants  the  opportunity  to 
interact  with  cli(  mts  under  the  direction 
of  qualified  preceptors.  For  each 
proposed  course  in  the  training  plan, 
the  extent  to  wh  ch  the  applicant  notes 
the  name  of  the  ;ourse,  length  of  the 
course,  training  iates,  locations  (facility, 
city,  and  state),  1  raining  audiences, 
training  faculty,  course  objectives,  brief 
content  outline,  and  evaluation  plan; 
(10  points) 

(2)  Describes  i  low  the  training  plan 
addresses  the  Ai  eas  of  Special  Emphasis 
as  described  in  1  le  addendum;  (5 
points) 

(3)  Describes  ilans  to  conduct  one  or 
more  courses  th  ough  distance  learning 


technologies  in  the  coverage  area  within 
one  year  (including  production, 
marketing,  and  delivery).  (5  points) 

c.  Training  Marketing  Plan  (Total  10 
Points) 

The  extent  to  which  the  applicant 
describes  a  plan  to  market  training 
courses  to  target  audiences  in  the 
coverage  area. 

Part  II:  Behavioral  and  Social 
Interventions  Training 

a.  Clinic-  and  Community-based 
Training  Capability  (Total  20  points) 

The  extent  to  which  the  applicant 
provides: 

(1)  A  description  of  proposed  clinic- 
or  community-based  training  sites  that 
provide  behavioral  or  social 
intervention  programs  targeting  people 
whose  behaviors  place  them  at  risk  for 
acquiring  or  transmitting  STDs, 
including  HIV  (e.g..  in  STD  and  HIV 
clinics,  storefronts,  recreation  centers, 
public  sex  environments,  street 
settings).  The  behavioral  or  social 
interventions  should  focus  on 
increasing  early,  effective  health  care 
seeking  behaviors,  as  well  as  reducing 
STD/HIV  risk  behaviors.  For  each  of  the 
proposed  training  sites,  the  applicant 
should  provide: 

(a)  A  brief  description  of  the 
behavioral  or  social  intervention;  (5 
points) 

(b)  A  Profile  of  persons  reached  in  the 
previous  year  (numbers,  demographics, 
networks,  risk  behaviors);  (5  points) 

(c)  Numbers  and  titles  of  behavioral  or 
social  intervention  staff  and  their 
primary  responsibilities;  (5  points) 

(d)  A  quality  assurance  plan  for  the 
behavioral  or  social  intervention 
program(s).  (5  points) 

fa.  Training  Activities  (Total  20  Points) 

(1)  The  extent  to  which  the  applicant 
outlines  a  one-year  training  plan,  based 
on  training  capabilities  and  the  needs 
assessment,  that  consists  of  at  least  120 
hours  of  behavioral  or  social 
intervention  courses,  including  two 
comprehensive  training  courses  per  year 
and  at  least  one  specific-topic  training 
course  per  quarter  (described  below).  At 
least  one  third  of  each  course  must 
include  an  experiential  training 
component  (e.g.,  practice  with  peers, 
colleagues,  or  instructors;  prevention 
counseling;  group  facilitation; 
commimity  outreach;  prevention 
material  development)  aimed  at 
developing  participants'  skills  in 
prevention  activities.  For  each  proposed 
course  in  the  training  plan,  note  the 
name  of  the  course,  length  of  the  course, 
training  dates,  locations  (program/ 


facility,  city,  and  state),  training 
audiences,  training  faculty,  course 
objectives,  brief  content  outline,  and 
evaluation  plan.  For  each 
comprehensive  course,  describe  the 
effective,  science-based  behavior  change 
theories  or  models  upon  which  it  is 
based  (e.g..  Diffusion  of  Innovations. 
Protection  Motivation  Theory,  Social 
Cognitive  Theory,  Social  Learning 
Theory,  Theory  of  Reasoned  Action, 
Health  Belief  Model,  Problem  Solving 
Therapy  Model,  Transtheoretical  Model 
of  Behavior  Change). (10  points) 

(a)  Comprehensive  courses  are 
typically  three  to  five  days  long  and 
may  include  such  topics  as  introduction 
to  behavioral  and  social  science  theories 
and  models,  and  application  of  theories 
and  models  to  effective  individual, 
group,  and  community-level  STD/HIV 
prevention  interventions. 

(b)  Specific-topic  Coiu^ses:  Specific- 
topic  courses  are  typically  one  to  two 
days  in  length.  They  include  such 
courses  as  communicating  how  STDs 
and  HFV  are  transmitted  and  how  health 
risks  are  reduced  (e.g.,  client-centered 
counseling,  peer  networks,  therapeutic 
trainers,  group  counselor-educators, 
street  outreach),  creating  tailored 
materials  to  support  effective  prevention 
interventions,  and  recruiting  and 
maintaining  prevention  partners  with 
affected  communities.  The  number, 
type,  and  delivery  of  topic-specific 
courses  will  be  determined  in 
collaboration  with  CDC  and  other  Part  II 
PTCs. 

(2)  The  extent  to  which  the  applicant 
describes  how  the  training  plan 
addresses  the  Areas  of  Special  Emphasis 
(as  described  in  the  addendum).  (5 
points) 

(3)  The  extent  to  which  the  applicant 
describes  how  training  addresses 
cultural  norms,  values,  and  traditions;  is 
sensitive  to  issues  of  sexual  identity;  is 
developmentally  appropriate;  and  is 
linguistically  specific  and  educationally 
appropriate.  (5  points) 

c.  Training  Marketing  Plan  (Total  10 
Points) 

The  extent  to  which  the  applicant 
describes  a  plan  to  market  training 
courses  to  target  audiences  in  the 
coverage  area. 

Part  III:  Partner  Services  Training 

a.  Partner  Services  Capability  (Total  20 
Points) 

The  extent  to  which  the  applicant 
provides: 

(1)  A  current  activity  table  (1  year)  of 
types  and  numbers  of  clients  and 
partner  services  intervention  outcomes. 
Intervention  outcomes  include  numbers 
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of  clients  eligible  for  interview; 
percentage  interviewed;  numbers  of  sex. 
and  needle-sharing  partners  per  client 
interviewed;  percentage  of  partners 
located;  and  percentage  tested  or  treated 
for  syphilis,  HIV  infection,  and  other 
STDs  addressed  with  partner  services. 
{5  points) 

(2)  A  list  of  the  numbers  and  types  of 
STD/HIV  prevention  program  staff 
members  and  their  main  client 
responsibilities,  noting  the  number  of 
staff  members  available  to  serve  as 
preceptors  for  Part  III  training.  (5  points) 

(3)  A  quality  assurance  plan  for 
partner  services.  (5  points) 

(4)  Copies  of  interview  forms.  (5 
points) 

b.  Training  Activities  (Total  20  Points) 

The  extent  to  which  the  applicant: 

(1)  Outlines  a  training  plan  for  the 
first  year  that  is  based  on  training 
capabilities  and  the  needs  assessment 
cUid  includes  at  least  500  course  hours, 
with  at  least  25  percent  of  the  coiu-se 
hours  devoted  to  experiential  training 
for  federal,  state,  and  local  STD/HIV 
program  personnel  and  others  who 
engage  in  STD/HIV  prevention  activities 
in  the  coverage  area.  For  each  proposed 
course  in  the  training  plan,  note  the 
name  of  the  course,  length  of  the  course, 
training  dates,  locations  (facility,  city, 
and  state),  training  audiences,  training 
faculty,  course  objectives,  brief  content 
outline,  and  evaluation  plan.  The 
training  plan  should  include  the 
following  courses:  (15  points) 

(a)  Partner  Services  Courses:  These 
are  standardized  courses,  each  with 
required  hours.  Fundamentals  of 
Disease  Intervention  (40  hours). 
Introduction  to  STD  Intervention  (80 
hours),  and  HIV  Partner  Counseling  and 
Referral  Services  (24  hours). 

(b)  Proposed  support  service  courses 
as  described  in  Section  A. 

(2)  Describes  how  the  training  plan 
addresses  the  Areas  of  Special  Emphasis 
in  the  addendum.  (5  points) 

c.  Training  Marketing  Plan  (Total  10 
Points) 

The  extent  to  which  the  applicant 
describes  a  plan  to  market  training 
courses  to  target  audiences  in  the 
coverage  area. 

7.  Evaluation  (Total  25  Points) 

Each  Part  must  participate  in  and 
conduct  ad  hoc  and  on-going  evaluation 
of  all  courses,  both  independently  and 
in  conjunction  with  the  CDC,  NNPTC, 
or  both.  Each  Part  must  address  the 
evaluation  requirements  below. 

The  extent  to  which  the  applicant 
provides: 

a.  A  one-page  biosketch  (or  position 
description)  of  the  individual 


designated  to  oversee  the  PTC 
evaluation  activities.  (3  points) 

b.  A  one-page  biosketch  (or  position 
description)  of  the  individual 
designated  to  serve  as  data 
administrator  to  manage  and  coordinate 
data  gathering,  entry,  submission,  and 
analysis.  (2  points) 

c.  A  plan  for  utilizing  program 
evaluation  data  to  provide  continuous 
quality  improvement  of  the  PTC  (e.g., 
quality  of  program  and  presentations, 
reaching  target  audiences,  geographic 
distribution  of  courses  and  trainees, 
usefulness  of  educational  content).  (10 
points) 

d.  A  plan  for  conducting  evaluation 
activities  that  determine:  (10  points) 

(1)  Impact  of  training  (e.g.,  changes  in 
knowledge,  attitudes,  and  skills);  and 

(2)  Outcome  of  training  (e.g.,  changes 
in  provider  practice  behavior;  changes 
in  client  health  status;  changes  in  HIV/ 
STD  service  delivery). 

8.  Budget  (Not  Scored) 

CDC  will  establish  a  separate  funding 
base  for  each  training  award  (Part  I,  Part 
II,  Part  III). 

a.  Provide  separate  budgets  for  each 
Part  with  appropriate  justifications.  The 
total  funding  request  is  the  sum  of  the 
separate  budgets.  List  each  Part  in  a 
separate  colmnn  on  the  424A  form, 
section  B. 

b.  List  and  justify  the  cost  of  any 
additional  training  or  computer 
equipment  necessary  to  carry  out  the 
training  plan. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1 .  Quarterly  narrative  progress  reports 
which  include  training  program  and 
trainee  evaluation  information  in  a 
standardized  format  provided  by  CDC. 
In  years  02-05  of  the  project  period,  the 
narrative  progress  report  should  be 
submitted  semi-annually.  Progress 
reports  must  highlight  major  program 
accomplishments,  document  program 
progress  and  problems  encountered  in 
meeting  program  objectives,  and  report 
on  tangential  activities  that  influence 
PTC  operations.  The  progress  report 
informs  CDC  of  progress  by  cooperative 
agreement  recipients  and  is  also  a  tool 
for  documenting  and  disseminating 
information  on  successful  training 
strategies  that  can  be  used  by  other 
PTCs. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 


Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional  ' 

Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
apphcation  kit. 

AR-4:  HIV/AIDS  Confidentiality 

Provisions 
AR-5:  HIV  Program  Review  Panel 

Requirements 
AR-7:  Executive  Order  12372  Review 
AR-8:  Public  Health  System  Reporting 

Requirements 
AR-9:  Paperwork  Reduction  Act 

Requirements 
AR-10:  Smoke-Free  Workplace 

Requirements 
AR-11:  DRAFT  Healthy  People  2010 
AR-12:  Lobbying  Restrictions 
AR-14:  Accounting  System 

Requirements 
AR-15:  Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  318  (42  U.S.C.  247c),  section  301 
(42  U.S.C.  241),  section  311  (42  U.S.C. 
243),  and  section  317  (42  U.S.C.  247b), 
of  the  Public  Health  Service  Act,  as 
amended.  Regulations  governing  Grants 
for  STD  Research  Demonstrations  and 
Public  and  Professional  Education  are 
codified  in  Part  51b,  Subparts  A  and  F 
of  Title  42,  Code  of  Federal  Regulations. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.978,  Sexually 
Transmitted  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education  Grants,  and  93.941,  HIV 
Demonstration,  Research,  Public  and 
Professional  Education  Projects. 

}.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Brenda  Hayes,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
Room  3000,  2920  Brandywine  Road, 
Atlanta.  GA  30341-4146.  Telephone 
number  (770)  488-2725.  Email  address 
bkh4@cdc.gov 


1906 


CDC 


See  also  the 
Internet  for  othei 
forms,  etc:  http: 

For  program 
contact:  Donna 
Training  and 
Branch.  Division 
NCHSTP.  CDC, 
MS  E-02,  Atlant^ 
number:  (404) 
dial@cdc.gov 

Potential  applicant: 
copy  of  "DRAFT 
(Full  Report:  Sto  :k 
0)  or  "DRAFT  H  sal  thy 
(Summary  Repoi  t 
00473-1)  referer  ced 
"INTRODUCTIQN 
Superintendent 
Government  Printing 
Washington,  DC 
(202) 783-3238. 
|ohn  L.  Williams, 
Director,  Pwcurenient 
[FR  Doc.  00-680 


home  page  on  the 
funding,  application 
/ 'www.cdc.gov 
t(  chnical  assistance, 
J  .nderson.  Chief, 
Health  Communications 
of  STD  Prevention. 
:  600  Clifton  Road,  N.E., 
GA  30333,  Telephone 
6^9-8360,  E-mail: 


F  led 


BHJJNG  COO€  4163-11  ^ 
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s  may  obtain  a 
Healthy  People  2010" 
No.  017-001-00474- 

People  2010" 
Stock  No.  017-001- 
in  the 

through  the 
)f  Documents, 

Office, 
20402-9325,  telephone 


and  Grants  office. 
1-11-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVIC  ES 

1 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occi  ipational  Health  Study 
Section  (SOHSS ),  National  InstHute  for 
Occupational  Sf  fety  and  Health 
(NIOSH);  Meetlr^ 

In  accordance 
the  Federal 
(Pub.  L.  92-463 
Control  and 
announces  the 
meeting: 


with  section  10(a)(2)  of 
Advjsory  Committee  Act 

the  Centers  for  Disease 
Pretention  (CDC) 
f  tllowing  committee 


ar  d 


Name:  Safety 
Study  Section 
Occupational  Safe  t 

Times  and  Date ; 
February  17.  2000 
February  18.  2000 

Place:  Embassy 
Road,  Alexandria 

Status:  Open  8 
17.  2000.  Closed! 
February  17,  2000 
February  18.  200C 

Purpose:  The 
Health  Study 
and  evaluate  gran 
response  to  the 
review  and  fund 
research  issues  in 
health  and  allied 

It  is  the  intent  ( 
based  research 
Institute's  prograi^ 
improved 
the  magnitude  of 
associated  with 
Illnesses,  as  well 


Occupational  Health 
(SCp4SS).  National  Institute  for 
y  and  Health  (NIOSH). 
.  8  a.m.-5:30  p.m., 
8  a.m.-5:30  p.m.. 


In;t 
iigi 


1  en  I 


suites,  1900  Diagonal 

Virgina  22314. 

.m.-8:15  a.m.,  February 
15  a.m.-5:30  p.m.. 
Closed  8  a.m.-5:30  p.m. 


Sifety  and  Occupational 
Section  will  review,  discuss, 
application(s)  received  in 
tute's  standard  grants 
cycles  pertaining  to 
occupational  safety  and 
ireas. 
NIOSH  to  support  broad- 
eavors  in  keeping  with  the 
goals  which  will  lead  to 
undersi  mding  and  appreciation  for 
he  aggregate  health  burden 
01  cupational  injuries  and 
is  to  support  more  focused 


research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  open  session  from  8:00-8:15  a.m. 
on  February  17,  2000,  to  address  matters 
related  to  the  conduct  of  Study  Section 
business.  The  remainder  of  the  meeting  will 
proceed  in  closed  session.  The  purpose  of  the 
closed  sessions  is  for  the  Safety  and 
Occupational  Health  Study  Section  to 
consider  safety  and  occupational  health 
related  grant  applications.  These  portions  of 
the  meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6)  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Pervis  C.  Major,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director,  NIOSH,  1095  Willowdale  Road, 
Morgantown.  West  Virginia  26505. 
Telephone  304/285-5979. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  lanuary  6,  2000. 
Carolyn  ).  Russell, 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  00-683  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention. 

Nutritional  Factors  and  the  Prevention 
of  Birth  Defects  Workshop;  Meeting 

Division  of  Birth  Defects,  Child 
Development,  and  Disability  and  Health 
(BDCDDH)  in  the  National  Center  for 
Environmental  Health  (NCEH) 
announces  the  following  conference: 

Name:  Nutritional  Factors  and  the 
Prevention  of  Birth  Defects  Workshop. 

Time  and  Date:  8:30  a.m.-4  p.m.,  January 
19,  2000. 

Place:  Atlanta  Hartsfield  International 
Airport  Conference  Center,  Atrium  3rd  floor. 
Atlanta,  Georgia  30320. 

Status:  Open  for  participation  by  anyone 
with  an  interest  in  public  health  issues 
related  to  the  role  of  nutritional  factors  in  the 
prevention  of  birth  defects,  limited  only  by 
the  space  available.  Persons  wishing  to 


participate  must  fax  their  request  to  Adolfo 
Correa,  M.D..  Ph.D.. (770)  488-7197. 

Matters  to  be  Discussed:  A  large  body  of 
evidence  indicates  that  increased  intake  of 
folic  acid  before  and  early  in  pregnancy  can 
reduce  a  woman's  risk  of  having  an  infant 
with  a  neural  tube  defect.  There  is  additional 
evidence  suggesting  that  intake  of 
multivitamins  before  and  early  in  pregnancy 
may  reduce  the  risk  of  other  birth  defects. 
One  of  the  strategic  goals  of  the  Birth  Defects 
and  Pediatric  Genetics  Branch  (BDPG)  is  to 
investigate  the  role  of  nutritional  factors  in 
the  prevention  of  birth  defects.  The 
workshop  is  designed  to  assist  in  the 
development  of  a  prevention  research  agenda 
concerning  the  role  of  maternal  nutrition 
during  pregnancy.  The  discussion  guide 
extramural  research  activities  by  establishing 
research  priorities  and  providing  a  research 
framework  for  CDC's  extramural  partners  in 
the  area  of  nutrition  during  pregnancy,  and 
birth  defects. 

Contact  Persons  for  More  Information: 
Adolfo  Correa.  M.D.,  Ph.D.,  phone  (770)  488- 
7164,  or  Carolyn  Davis,  phone  (770)  488- 
7160,  BDCDDH,  NCEH.  CDC,  4770  Buford 
Highway,  NE,  M/S  F-45,  Atlanta,  Georgia 
30341,  fax  (770)  488-7197. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  6,  2000. 
Carol;m  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  00-682  Filed  1-11-00;  8:45  am] 

HLUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  45  CFR  Part  95,  Subpart  F— 
Automatic  Data  Processing  Equipment 
and  Serivces — Conditions  for  Federal 
Financial  Participation  (FFP) 

OMB  No:  0992-0005. 

Description:  The  advance  planning 
document  (APD)  process,  established  in 
the  rules  at  45  CFR  Part  95,  Subpart  F, 
is  the  procedure  by  which  States  request 
and  obtain  approval  for  Federal 
financial  participation  in  their  cost  of 
acquiring  automatic  data  processing 
equipment  and  services.  "The  State 
Agency  submitted  APD,  provides  the 
Department  of  Health  and  Hiunan 
Services  (DHHS)  with  the  following 
information  necessary  to  determine  the 
State's  need  to  acquire  the  requested 
ADP  equipment  and/or  services: 
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1.  a  statement  of  need; 

2.  a  requirements  analysis  and 
feasibility  study; 

3.  a  cost  benefits  analysis; 

4.  a  proposed  activity  schedule;  and, 


5.  a  proposed  budget. 

DHHS'  determination,  of  a  State 
agency's  need  to  acquire  requested  ADP 
equipment  or  services,  is  authorized  at 

Annual  Burden  Estimates 


sections  402(a)(5),  452(a)(1).  1902(a)(4) 
and  1102  of  the  Social  Security  Act. 

Respondents:  State,  Local  or  Tribal 
Governments. 


Instrument 


Nubmer  of 

responses  per 

respondent 


Average  burden 

hours  per 

response 


Total  burden 
hours 


Advance  Planning  Document 

RFP  and  Contract 

Emergency  Funding  Request 

Service  Agreement  

Biennial  Reports  


5,520 

115.5 

27 

14 

75 


Estimated  Total  Annual  Burden 
Hours:  5,751.5. 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  is  best 
assured  of  having  its  full  effect -if  OMB 
receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
ACF  Desk  Officer. 

Dated:  January  6,  2000. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer 
[FR  Doc.  00-649  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Objective  Evaluation  Report 
(OER) 

OMB  No.:  0980-0144 

Description:  OER  information  is 
collected  to  provide  the  Administration 
for  Native  Americans  with  a  final  report 
on  each  discretionary  grant  project  to 
meet  ANA's  legislatively  required 
evaluation  of  grantees  locally- 
determined  grant  objectives.  This 
collection  also  complies  with 
Department  of  Health  and  Human 
Services  regulations  and  policies 
requiring  grantees  to  submit  progress 
reports  and  agencies  to  perform  grant 
oversight. 

The  information  is  collected  in  a 
narrative  format  without  the  use  of  a 
government  form.  Grantees  provide  self- 
evaluation  information  to  explain  the 
final  status  and  accomplishments 
related  to  each  funded,  grantee- 
identified  project  objective(s).  Project 
objectives  are  listed  on  an  Objective 
Work  Plan  (OWP)  which  is  approved 
and  funded  for  each  grant.  An  enclosure 

Annual  Burden  Estimates 


with  every  grant  award  provides 
instructions  on  completing  and 
submitting  the  OER. 

Native  American  Program  Specialists 
use  the  OER  information  to  perform 
legislatively  required  Federal  program 
oversight  such  as  evaluate  project  and 
grantee  performance,  identify  project 
outcomes  suitable  for  use  in  program 
evaluation  and  Government 
Performance  and  Results  Act  (GPRA) 
analysis,  and  to  identify  grantees  and 
projects  that  require  more  detailed 
Federal  training  and/or  technical 
assistance.  OERs  are  used  in  ANA 
competitive  grant  programs  such  as 
Social  and  Economic  Development 
Strategies  (SEDS),  Native  American 
Languages  Preservation,  Environmental 
Regulatory  Enhancement,  etc. 

The  Administration  for  Native 
Americans  simplified  the  way  OER 
information  is  collected.  Until  June 
1999,  OERs  were  transcribed  onto  a 
government  designed  form  where  every 
project  objective  was  listed;  grantees 
often  worked  to  fill  in  space  under  each 
objective  to  accommodate  the  volume  of 
information  they  believed  was  required. 
Grantees  now  use  their  letterhead  and 
present  the  level  of  detail  they  deem 
appropriate. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 

- 

Number  of 
respondents 

Number  of 

responses  per 

respofident 

Average 
burden  hours 
per  response 

Total 
burden 
hours 

Obiective  Evaluation  Reoort  (OER^                                        

250 

1 

2 

500 

Estimated  Total  Annual  Burden 
Hours:  500. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 


Families,  Office  of  Information  Services,     OMB  Comment 


Division  of  Information  Resources 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 


OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  is  best 
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assured  of  havi 
receives  it  with  n 
publication.  Wfitten 
recommendat 
information  collection 
directly  to  the 
Management 
Reduction  Project 
N.W..  Washing!  D 
ACF  Desk  Offic  3r. 


jg  its  full  effect  if  OMB 
30  days  of 

comments  and 
for  the  proposed 
should  be  sent 
{ allowing:  Office  of 
Budget,  Paperwork 

725  17th  Street, 
n,  D.C.  20503,  Attn: 


ar  d 


Dated:  January  p.  2000. 
Bob  Sargis, 

Acting  Reports  CI 
[FR  Doc.  00-723 

BILUNG  CODE  418M1-M 


farance  Officer. 
led  1-11-00:  8:45  am] 


DEPARTMENT 
HUMAN  SERVICES 


OF  HEALTH  AND 


Food  and  Drug 

[Docket  No.  OOF- M89] 


Administration 


Ciba  Specialty 
of  Food  Additlvje 


Chemicals  Corp.;  Filing 
Petition 


AGENCY:  Food  aiid  Drug  Administration, 

HHS. 

action:  Notice. 


Food  i 


summary:  The 

Administration 
that  Ciba  Specie  Ity 
filed  a  petition 
additive  regulat 
provide  for  the 
acid,  bis[2,4-bis 
methylphenyl) 
in  olefin  polymi  c 
food. 


and  Drug 
'FDA)  is  announcing 

Chemicals  Corp.  has 
•roposing  that  the  food 
ons  be  amended  to 
:  afe  use  of  phosphorous 
l.l-dimethyl)-6- 
thyl  ester  as  a  stabilizer 
rs  intended  to  contact 


FOR  FURTHER  INft)RMATION 
Hortense  S.  Ma(  on 
Safety  and  App  ied 
206)."Food  and 
200  est.  SW.. 
202^18-3086 


contact: 
Center  for  Food 
Nutrition  (HFS- 
)rug  Administration, 
V  Washington,  DC  20204, 


SUPPLEMENTARY 

Federal  Food, 
(sec.  409(b)(5) 
notice  is  given 
petition  (FAP 
Ciba  Specialty 
White  Plains 
Tarrytown,  NY 
petition  proposes 
additive  regul 
Antioxidants 
polymers  (21 
for  the  safe  use 
bis[2,4-bis(l,l- 
methylphenyl] 
in  olefin  poly 
food.  This  substtnce 
currently  as 
methylphenyl)epivl 
CFR  178.2010 
acid,  bis[2,4-bis 
methylphenyl] 


information:  Under  the 

and  Cosmetic  Act 
1  U.S.C.  348(b)(5))), 
a  food  additive 
0i4702)  has  been  filed  by 
C  hemicals  Corp.,  540 
P.O.  Box  2005, 
0591-9005.  The 
to  amend  the  food 
atjonsin  §178.2010 
aiid/or  stabilizers  for 

178.2010)  to  provide 
if  phosphorous  acid, 
c  imethyl)-6- 
( thyl  ester  as  a  stabilizer 
mf  rs  intended  to  contact 
is  regulated 
,4-di-tert-butyl-6- 

phosphite  under  21 
he  name  phosphorous 
l,l-dimethyl)-6- 
^thyl  ester  is  the  most 


Drug, 

C 
tiat. 


Read 


CFR 


current  nomenclature  in  the  Chemical 
Abstracts  Service  Registry  System. 

The  agency  has  determined  under  21 
CFR  25.32(i)  Uiat  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore,- 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  28,  1999. 
Laura  M.  Tarantino, 

Acting  Director.  Office  of  Premarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  00-647  Filed  1-11-00:  8:45  am] 

BILUNG  CODE  4160-01-F 


INTER-AMERICAN  FOUNDATION 
BOARD  MEETING 

Sunshine  Act  Meeting 

TIME  AND  DATE:  January  31,  2000.  11:30 
a.m.-3:30  p.m. 

PLACE:  901  N.  Stuart  Street,  Tenth  Floor, 
Arlington,  Virginia  22203. 
STATUS:  Open  session. 
MATTERS  TO  BE  CONSIDERED: 

•  Approval  of  the  Minutes  of  the  July 
23,  1999,  Meeting  of  the  Board  of 
Directors. 

•  Discussion  of  Fiscal  Year  2000 
Programs  and  Operations. 

•  Development  of  Fiscal  Year  2001 
Program  Initiatives  and  Strategies. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco,  Secretary  to  the  Board 
of  Directors,  (703)  306^325. 

Dated:  January  7,  2000. 
Adolfo  A.  Franco, 
Sunshine  Act  Officer. 

IFR  Doc.  00-838  Filed  1-10-00;  12:47  pm] 
BILUNG  CODE  7025-01 -P 


INTERAGENCY  COMMISSION  ON 
CRIME  AND  SECURITY  IN  U.S. 
SEAPORTS 

Public  Meetings 

AGENCY:  Interagency  Commission  on 
Crime  and  Security  in  U.S.  Seaports. 
ACTION:  Notice  of  Public  meetings. 

SUMMARY:  The  Interagency  Commission 
on  Crime  and  Security  in  U.S.  Seaports 
announces  that  it  will  be  holding  three 
public  meetings/listening  sessions  to 
receive  input  and  feedback  from  the 
private  sector  concerning  the  significant 
issues  involving  crime,  security,  and 
terrorism  in  U.S.  seaports. 
DATES:  The  public  meetings/listening 
sessions  will  be  held  on  February  2, 


2000,  in  the  Norfolk/Hampton  Roads, 
Virginia  area;  February  16,  2000,  in  the 
Oakland/San  Francisco,  California  area; 
and  March  1,  2000,  in  the  Houston, 
Texas  area. 

ADDRESSES:  The  Norfolk/Hampton 
Roads  session  on  February  2,  2000  will 
be  held  at  the  Ramada  Irm,  615  Atlantic 
Ave.,  Virginia  Beach,  Virginia  23451. 
The  Oakland/San  Francisco  meeting  on 
February  16,  2000  will  be  held  at  the 
Floliday  Inn  Financial  District,  750 
Kearney  St.,  San  Francisco,  California 
94108.  The  Houston  meeting  on  March 
1,  2000  will  be  held  at  the  Radisson 
Conference  Center,  9100  Gulf  Freeway, 
Houston,  Texas  77017.  All  meetings/ 
sessions  are  scheduled  to  begin  at  9 
A.M.  and  conclude  at  1:00  P.M. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Kelly,  Interagency  Commission 
on  Crime  and  Securitv  in  U.S.  Seaports, 
(202) 927-3741. 

SUPPLEMENTARY  INFORMATION:  The 
Interagency  Commission  on  Crime  and 
Security  in  U.S.  Seaports,  which  is 
comprised  of  representatives  from 
several  different  Federal  Agencies,  was 
established  by  Executive  Memorandimi 
on  April  27,  1999.  The  President's 
Memorandum  is  printed  in  the  Weekly 
Compilation  of  Presidential  Documents, 
Vol.  35  (1999),  page  755.  The 
Commission  is  co-chafred  by 
representatives  from  the  Department  of 
the  Treasiiry,  Department  of 
Transportation,  and  Department  of 
Justice. 

By  a  document  published  in  the 
Federal  Register  on  June  16,  1999  (64 
FR  32211),  the  Commission  announced 
that  it  was  established  to  conduct  a 
comprehensive  study  of  the  nature  and 
extent  of  crime  and  the  overall  state  of 
security  in  U.S.  seaports,  and  the  ways 
in  which  Federal,  State  and  local 
governments  were  responding  to  this 
problem.  The  Commission's  study  is 
intended  to  address  all  serious  crime 
occurring  in  the  maritime  context, 
including  but  not  limited  to  drug 
trafficking,  cargo  theft,  and  the 
smuggling  of  contraband  and  aliens.  The 
Commission  is  responsible  for 
submitting  a  report  by  April  27,  2000, 
which  provides:  an  analysis  of  the 
nature  and  extent  of  serious  crime  and 
the  overall  state  of  security  in  U.S. 
seaports;  an  overview  of  the  specific 
missions  and  authorities  of  Federal, 
state  and  local  agencies  as  well  as  the 
private  sector  in  U.S.  seaports;  an 
assessment  of  the  effectiveness  of 
coordination  amongst  government 
agencies;  and  recommendations  for 
addressing  seaport-related  crimes. 
Additional  information  about  the 
Commission  and  its  activities  may  be 
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obtained  by  contacting  the 
Commission's  website  address  (http:// 
www.seaportcommission.gov). 

The  Commission  will  hold  three 
public  meetings/listening  sessions  to 
receive  input  and  feedback  from  the 
private  sector  concerning  the  significant 
issues  involving  crime,  security,  and 
terrorism  in  U.S.  seaports.  During  the 
course  of  these  public  meetings,  the 
members  of  the  Commission  will  also  be 
interested  in  hearing  about  private 
sector  solutions  and  recommendations 
for  addressing  issues  related  to  crime, 
terrorism  and  security  in  seaports. 
Presenters  will  be  required  to  advise  the 
Commission  at  least  24  hours  in 
advance  (at  202  927-2700)  if  they 
intend  to  make  an  oral  statement  at  a 
meeting,  and  will  be  required  to  submit 
written  statements  that  reflect  their 
views  and  recommendations  in  advance 
of  the  meetings.  Some  "observations"  of 
the  working  group  emd  Conmfiissioners 
during  their  recent  visits  to  selected 
seaports  in  the  United  States  include: 
internal  conspiracies  are  an  issue  at 
many  seaports;  there  is  a  lack  of 
vulnerability  assessments  for  seaports; 
access  to  seaports  is  frequently 
uncontrolled,  allowing  vulnerability  to 
terrorism  and  criminal  activity;  security- 
related  meetings  are  not  held  in  most 
ports;  and  equipment  and  technology  is 
lacking  at  many  ports.  The  Commission 
is  also  interested  in  hearing  the  public's 
response  to  the  following  questions: 
What  is  the  appropriate  role  for  the 
Federal,  state,  and  local  government  in 
seaports?  Do  we  need  nationwide 
security  "standards"  for  seaports?  If  so, 
should  these  standards  be  voluntary  or 
mandatory?  Whose  responsibility  is  it  to 
fund  security  enhancements  at  seaports? 

Parties  interested  in  attending  tlie 
meetings  are  requested  to  inform  The 
Interagency  Commission  of  their 
intention  to  attend  the  sessions  to  assure 
adequate  accommodations  are  provided 
to  the  public.  The  notice  may  be  given 
in  writing  or  telephonically.  Written 
notices  should  be  sent  to:  "The 
Interagency  Commission  on  Crime  and 
Security  in  U.S.  Seaports,  Suite  1301  N, 
1331  Permsylvania  Ave.,  N.W., 
Washington,  D.C.  20004.  Telephone 
replies  may  be  made  to  Ms.  Barbara 
Ferrell  at  (202)  927-2700. 

In  the  interest  of  assuring  that  all 
participants  at  the  meetings  are  allowed 
the  opportvmity  to  be  heard,  the 
Commission  reserves  the  right  to  limit 
the  amoimt  of  time  speakers  may  have 
to  make  oral  statements.  The 
Commission  is  also  requesting  that  one 
person  from  each  organization,  or  firm, 
speak  on  behalf  of  all  their  members  in 
attendance  at  the  meetings. 


Dated:  January  7,  2000. 
D.  Lynn  Gordon, 

Executive  Director,  Interagency  Commission 
on  Crime  and  Security  in  U.S.  Seaports. 
[FR  Doc.  00-751  Filed  1-11-00;  8:45  ami 

BILLING  CODE  482&-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Sport  Fishing  and  Boating  Partnership 
Advisory  Councii  Charter 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  renewal  of  the  Public 
Advisory  Council  Charter — Sport 
Fishing  and  Boating  Partnership 
Council. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  9a{2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1988).  Following 
consultation  with  the  General  Services 
Administration,  the  Secretary  of  the 
Interior  hereby  renews  the  Sport  Fishing 
and  Boating  Partnership  Council 
(Council)  charter  to  continue  for  2  years. 
DATES:  The  charter  will  be  filed  under 
the  Act  January  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laury  Parramore,  Council  Coordinator, 
U.S.  Fish  and  Wildlife  Service  (Service), 
(703)  836-1392. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  provide 
advice  to  the  Secretary  of  the  Interior 
through  the  Director  of  the  Service  to 
help  the  Department  of  the  Interior 
(Department)  and  the  Service  achieve 
their  goal  of  increasing  public 
awareness  of  the  importance  of  acquatic 
resources  and  the  social  and  economic 
benefits  of  recreational  fishing  and 
boating.  The  Council  will  represent  the 
interests  of  the  sport  fishing  and  boating 
constituencies  and  indusfries  and  will 
consist  of  no  more  than  18  members 
appointed  by  the  Secretary  to  assure  a 
balanced,  cross-sectional  representation 
of  public  and  private  sector 
organizations.  The  Council  will  consist 
of  two  ex-officio  members:  Director, 
U.S.  Fish  and  Wildlife  Service,  and  the 
President,  International  Association  of 
Fish  and  Wildlife  Agencies  (LAFWA). 
The  16  remaining  members  will  be 
appointed  at  the  Secretary's  discretion 
to  achieve  balanced  representation  for 
recreational  fishing  and  boating 
interests.  The  membership  will  be 
comprised  of  senior-level 
representatives  for  recreational  fishing, 
boating,  and  aquatic  resource 
conservation.  These  appointees  must 
have  demonstrated  expertise  and 
experience  in  one  or  more  of  the 


following  areas  of  national  interest:  The 
director  of  a  State  agency  responsible  for 
the  management  of  recreational  fish  and 
vdldlife  resources,  selected  from  a 
coastal  State  if  the  President  of  lAFWA 
is  from  an  inland  State,  or  selected  from 
an  inland  State  if  the  President  of 
LAFWA  is  from  a  coastal  State;  saltwater 
and  freshwater  recreational  fishing; 
recreational  boating;  recreational  fishing 
and  boating  industries;  conservation  of 
recreational  fishery  resources;  aquatic 
resource  outreach  and  education;  and 
tourism. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
provisions  of  the  Federal  Advisor}' 
Committee  Act  (Act). 

The  Certification  of  renewal  is 
published  below. 

Certification 

I  hereby  certify  that  the  renewal  of  the 
Sport  Fishing  and  Boating  Partnership 
Council  is  necessary  and  in  the  public 
interest  in  connection  with  the  performance 
of  duties  imposed  on  the  Department  of  the 
Interior  by  those  statutory  authorities  as 
defined  in  Federal  laws  including,  but  not 
restricted  to,  the  Federal  Aid  in  Sport  Fish 
Restoration  .Act,  Fish  and  Wildlife 
Coordination  Act,  and  the  Fish  and  Wildlife 
Act  of  1956  in  furtherance  of  the  Secretary 
of  the  Interior's  statutory  responsibilities  for 
administration  of  the  U.S.  Fish  gnd  Wildlife 
Service's  mission  to  conserve.  piDtect,  and 
enliance  fish,  wildlife,  and  plants  and  their 
habitats  for  the  continuing  benefit  of  the 
American  people.  The  Councii  will  assist  the 
Secretary  and  the  Department  of  the  Interior 
by  providing  advice  on  activities  to  enhance 
fishery  and  aquatic  resources. 

Dated:  January  5,  2000. 
Bruce  Babbit, 
Secretary  of  the  Interior. 
[FR  Doc.  00-684  Filed  1-11-00;  8:45  am) 

BILUNG  CODE  4310-«S-M 


DEPARTiMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  Public  Meetings  of  the 
Invasive  Species  Advisory  Committee 
and  Invasive  Species  Council. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
notice  is  hereby  given  of  meetings  of  the 
Invasive  Species  Advisory  Committee 
and  the  Invasive  Species  Council.  The 
purpose  of  the  Advisory  Committee  is  to 
provide  advice  to  the  Council,  as 
authorized  by  Executive  Order  13112, 
on  a  broad  array  of  issues  related  to 
preventing  the  introduction  of  invasive 
species  and  providing  for  their  control 
and  minimizing  the  economic. 
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DEPARTMENT  ( >F  THE  INTERIOR 

Geological  Survey 

Advisory  Comndttee  on  Water 
Information  (ACIVI) 

AGENCY:  United  >tates  Geological 
Survey,  Interior. 
ACTION:  Correctii  m. 


SUMMARY:  In  not 
No.  2  on  page  3Cl6 
Tuesday,  Januar ' 
following  correction 

On  page  306  i 
world  wide  web 
State  Cooperativfe 
Program  Fact  Sh  jet 
/water.usgs.gov/  vid/html/COOP 


ce  document  vol.  65, 
in  the  issue  of 
4.  2000  make  the 


the  third  column,  the 
link  for  the  Federal- 
Water-Resources 
was  listed  as  http:/ 
'.html/. 


This  should  be  changed  to  read  http:/ 
/water.usgs.gov/wid/html/COOP.html 

There  should  be  no  slash  and  no 
period  in  order  for  the  link  to  work 
properly. 

Dated:  January  6,  2000. 
Lewis  V.  Wade, 

Assistant  Chief  Hydrologist  for  Information, 
U.S.  Geological  Survey. 

[FR  Doc.  00-643  Filed  1-11-00;  8:45  am) 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-91 0-09-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
February  24  and  25,  2000,  at  the  Best 
Western  Sally  Port  Inn  and  Suites,  2000 
N.  Main,  Roswell.  NM  88201.  There  is 
an  optional  field  trip  on  Saturday 
February  26,  2000,  to  the  Haystack 
Mountain  area  for  OHV  demonstrations 
and  rides.  The  optional  tour  will  end 
back  in  Roswell,  NM  about  1  p.m.  The 
meeting  on  Thursday,  February  24, 
2000,  starts  at  8:30  a.m.  and  will  end 
about  4:30  p.m.  The  meeting  on  Friday 
February  25,  2000,  starts  at  8  a.m.  and 
will  end  about  3:30  p.m.  The  field  tour 
on  Saturday,  February  26,  2000,  will 
start  in  Roswell  at  a  site  selected  by  the 
RAC  at  9  a.m.  and  end  about  1  p.m. 
returning  to  the  starting  location. 

The  draft  agenda  for  the  RAC  meeting 
includes  agreement  on  the  meeting 
agenda,  any  RAC  comments  on  the  draft 
minutes  of  the  last  RAC  meeting  on 
December  7  and  8,  1999,  in 
Albuquerque,  NM,  a  check  in  from  the 
RAC  members,  (the  following 
presentations  also  include  discussions) 
a  Standards  and  Guidelines  update 
presentation,  a  public  comment  period 
to  the  RAC,  a  BLM  presentation  on 
urban  pressure  on  the  BLM  recreation 
program  (as  time  permits),  BLM  Field 
Office  Managers,  State  of  the  Field 
Office  presentations,  several 
presentations  on  roads  and  trails  from 
representatives  of  the  BLM  Roswell 
Field  Office  (Roads  access  and  closure). 


the  Carlsbad  Field  Office  (Roads-new 
and  old),  and  the  State  of  New  Mexico 
representatives  (Roads  and  Trails),  RAC 
Subcommittee  reports  from  the  Urban/ 
Lands  Subcommittee,  the  Oil  and  Gas 
Subcommittee,  and  the  Roads  and  Trails 
Subcommittee,  a  presentation  on  Jeeps, 
an  OHV  Park  presentation,  BLM 
Farmington  Field  Office  (Roads-Existing 
policy)  and  from  the  Farmington,  NM 
area  an  Oil  and  Gas  Industry 
presentation  on  Oil  and  Gas  Roads,  RAC 
discussions  and  any  RAC 
recommendations,  develop  draft  agenda 
items  and  select  a  location  for  the  next 
RAC  meeting,  and  a  RAC  assessment  on 
the  meeting. 

The  time  for  the  public  to  address  the 
RAC  is  on  Thursday  February  24,  2000, 
from  10  a.m.  to  12  noon.  The  RAC  may 
reduce  or  extend  the  end  time  of  12 
noon  depending  on  the  number  of 
people  wishing  to  address  the  RAC. 
Anyone  wishing  to  address  the  RAC 
should  be  present  at  the  10  starting 
time.  The  length  of  time  available  for 
each  person  to  address  the  RAC  will  be 
established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  wish  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  discussion  on  its  Agenda 
items.  The  meeting  on  February  25, 
2000,  will  be  from  8  a.m.  to  3:30  p.m. 
The  end  time  of  3:30  p.m.  for  the 
meeting  may  be  changed  depending  on 
the  work  remaining  for  the  RAC. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Armstrong,  New  Mexico  State  Office, 
Planning  and  Policy  Team,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
PO  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505)  438-7436. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  Januarj'  6,  2000. 
Carsten  F.  GofT, 
Acting  State  Director. 
[FR  Doc.  00-719  Filed  1-11-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Privacy  Act  of  1974;  as  Amended; 
Revisions  of  Existing  System  of 
Records 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Bureau  of  Land 
Management  (BLM),  is  issuing  public 
notice  of  its  intent  to  modify  an  existing 
Privacy  Act  system  of  records  notice, 
BLM-15,  "Correspondence."  The 
revision  will  change  the  system  location 
and  Systems  Manager. 
EFFECTIVE  DATES:  5  U.S.C.  552a(e)(ll), 
requires  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  intended  use  of  the  information  in 
the  system  of  records.  The  Office  of 
Management  and  Budget,  in  its  Circular 
A-130,  requires  an  additional  10-day 
period  (for  a  total  of  40  days)  in  which 
to  make  these  comments.  Any  persons 
interested  in  commenting  on  this 
revised  system  of  records  may  do  so  by 
submitting  conunents  in  writing  to  the 
BLM  Privacy  Act  Officer,  Information 
Resources  Management  Policy  Group, 
U.S.  Department  of  the  Interior,  WO520/ 
725  LS,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments 
received  on  or  before  February  2,  2000, 
will  be  considered.  The  system  will  be 
effective,  as  proposed,  at  the  end  of  the 
comment  period  unless  comments  are 
received  which  would  require  a 
contrary  determination. 
ADDRESSES:  Send  written  comments  to 
the  BLM  Privacy  Act  Officer, 
Information  Resources  Management 
Policy  Group,  U.S.  Department  of  the 
Interior,  WC)-520/725  LS,  1849  C  Street, 
NW,  Washington,  DC  20240.  Hand 
deliver  comments  to  the  Information 
Resources  Management  Policy  Group, 
Room  725,  1620  L  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Britell,  Correspondence  Unit, 
BLM,  WO-615/406C  LS,  1849  C  Street, 
NW.,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  system  notice 
for  BLM-15,  "Correspondence,"  to  more 
accurately  and  clearly  describe  the 
system.  The  revisions  also  reflect 
changes  in  the  system  location  and 
Systems  Manager.  Accordingly,  the 
BLM  proposes  to  amend  BLM-15, 
"Correspondence,"  in  its  entirety  to 
read  as  follows: 


Dated:  December  21, 1999. 
Michael  D.  Nedd, 

Deputy  Assistant  Director,  Information 
Resources. 

INTERiOR/BLM-15 

SYSTEM  NAME: 

Correspondence — Interior,  BLM-15. 

SYSTEM  location: 

Communications  Directorate,  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street,  NW.. 
Washington,  DC  20240 

CATEGORIES  OF  INtMVlOUALS  COVERED  BY  THE 
SYSTEM: 

Public  officials  and  private 
individuals  who  have  corresponded 
with  the  BLM  Director,  and  other 
Department  of  the  Interior  officials  on 
BLM  issues,  and  whose  correspondence 
has  been  responded  to  by  the 
Correspondence  Unit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  record  contains  the 
correspondent's  name,  address,  and 
correspondence  history,  which  includes 
subject  matter,  text,  and  tracking,  if 
applicable. 

AUTHORTPY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  43  U.S.C.  1457.  44 
U.S.C.  3101,  Reorganization  Plan  3  of 
1950. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  USES: 

The  primary  use  of  the  records  is  to 
identify  correspondents  to  the  BLM 
Director  and  other  Department  of  the 
Interior  officials  on  BLM  issues,  and 
their  subject  matter  of  interest  whose 
correspondence  has  been  responded  to 
by  the  Correspondence  Unit. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whoift  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 


(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings,  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal.  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

(5)  To  a  Federal  agency  which  has 
requested  information  relevant  or 
necessary  to  its  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  database:  Paper  records  are 
maintained  in  folders,  by  year. 

RETRIEVABIUTY: 

Computer  database  files  are 
retrievable  by  name  of  correspondent. 
Paper  file  copies  are  retrievable  by 
subject  matter. 

safeguards: 

Records  are  stored  in  a  controlled  area 
where  access  is  controlled  by  a  key  card 
and  is  limited  to  BLM  personnel,  and 
maintained  with  safeguards  meeting  the 
requirements  of  43  CFR  2.51,  "Assuring 
Integrity  of  Records."  Paper  records  are 
maintained  in  folders  in  locked  file 
cabinets.  Access  to  computerized 
records  requires  use  of  proper 
passwords  and  user  identification 
codes. 

RETENTION  AND  DISPOSAL: 

Computer  database-and  file  copies- 
destroyed  in  accordance  with  National 
Archives  and  Records  Administration 
procedures  and  General  Record 
Schedule  23/8. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  for 
Coramxmications,  U.S.  Department  of 
the  Interior,  Bureau  of  Land 
Management.  1849  C  Street,  NW., 
Washington.  DC  20240 
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PROC  EDURE: 


)OU 


N01VICATK)N 

To  determine 
maintained  on 
inquiries  shoulc 
Manager  identiqed 
signed  request 
seeks  informat 


pertaining  to 
request  envelope 
clearly  marked 
INQUIRY."  (See 
procedures  on 


whether  the  records  are 

in  this  system, 
be  made  to  the  Systems 
above.  A  written, 
seating  that  the  requester 
concerning  records 
hi^i/her  is  reqixired.  The 
!  and  letter  should  be 
PRIVACY  ACT 
43  CFR  2.60  for 
ing  inquiries.) 


n|akir 
RECORO  ACCESS  P(K>CEDURES: 

is,  write  to  the 


(Ti 


passi 


To  see  your  rqcord 
Systems  Manag 
specifically  as 
sought.  The 
should  be  clearl^ 
ACT  REQUEST 
request  for  acce;  s 
requirements  of 
are  sought,  indi(iate 
are  willing  to 


above.  Describe  as 
ible  the  records 
reqiiest  envelope  and  letter 
marked  "PRIVACY 
OR  ACCESS."  A 
must  meet  the  content 
43  CFR  2.63.  If  copies 
the  maximum  you 
(43  CFR  2.63(b)(4)). 


pay 


i  RECOR  DS 


CONTESTING 

Follow  procec 
"Records  Acces! 
above 


PROCEDURES: 
ures  addressed  in  the 
Procedures"  section 


RECORO  SOURCE 
Correspond 
BLM  Correspon 


Ct  TEGORIES: 

en  :e  responded  to  by  the 
(  ence  Unit. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  00-706  Ftled  1-11-00;  8:45  am] 
aiLUNG  CODE  4310-8  l-P 


DEPARTMENT  I  )F  THE  INTERIOR 

Bureau  of  Recti  matlon 

Battle  Creek  Saimon  and  Steelhead 
Restoration  Prolect,  Tehama  and 
Stiasta  Countiei ,  CA 


AGENCY:  Bureau 
Interior. 
ACTION:  Notice 
Environmental 
Environmental 
notice  of  public 


of  Reclamation, 


0 


Intent  to  prepare  an 
I  npact  Statement  (EIS)/ 
I  npact  Report  (EIR),  and 
scoping  meeting. 


SUMMARY 

of  the  National 
Act  of  1969  (NE 
Resources  Code 
21178.1  of  the 
Quality  Act 
Reclamation 
Federal  agency. 
Regulatory 
cooperating  Fed ; 
State  Water  Re 
(SWRCB),  the 
propose  to 
the  proposed 


I  nvi 


Pursuant  to  Section  102{2)(C) 
irorunental  Policy 
'A)  and  Public 
Sections  21000- 
Cklifomia  Environmental 
(CE<  JA),  the  Bureau  of 
(Re:lamation),  the  lead 
iie  Federal  Energy 
Compiission  (FERC),  a 
rai  agency,  and  the 
sources  Control  Board 
State  agency, 
prep^e  a  joint  EIS/EIR  for 
Creek  Salmon  and 


Ba  tie  I 


Steelhead  Restoration  Project 
(Restoration  Project). 

The  proposed  Restoration  Project  is 
described  as  modification  of  the  Battle 
Creek  Hydroelectric  Project,  FERC 
Project  1121  (Hydroelectric  Project), 
owned  and  operated  by  Pacific  Gas  and 
Electric  Company  (PG&E)  and  licensed 
by  FERC,  to  restore  42  miles  of  salmon 
and  steelhead  habitat  within  and 
adjacent  to  reaches  of  Battle  Creek  and 
its  tributaries.  Project  alternatives  range 
from  "No  Action"  (no  change  to  the 
Hydroelectric  Project)  to 
decommissioning  and  removal  of  all 
hydropower  diversion  dams,  water 
conveyance  facilities,  powerhouses, 
transmission  lines,  and  related  support 
installations  within  the  restoration  area. 
Action  alternatives  within  the  range 
consist  of  various  combinations  of  dam 
decommissioning  and  removals,  fish 
screen  improvements,  fish  ladder 
improvements  and  increased 
streamflows  below  dams.  To  ensure 
biological  effectiveness  of  the  proposed 
Restoration  Project,  monitoring  and 
adaptive  management  are  included  in 
all  "action"  alternatives. 

DATES:  A  scoping  meeting  will  be  held 
to  solicit  comments  ft-om  interested 
.  parties  to  assist  in  ^determining  the 
scope  of  the  environmental  analysis  and 
to  identify  the  significant  issues  related 
to  the  proposed  Restoration  Project.  The 
meeting  will  be  held  on  January  31, 
2000  at  the  Manton  Joint  Union 
Elementary  School  located  at  31345 
Forward  Road  in  Manton,  California.  A 
display  session  and  informal  discussion 
will  occur  from  5-6  p.m.,  and  the  public 
scoping  meeting  will  occur  fi'om  6-8 
p.m. 

ADDRESSES:  Send  written  comments  on 
the  scope  of  the  project  to  Mary 
Marshall,  Environmental  Specialist, 
Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825  by 
February  14,  200Q, 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  fi'om  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Marshall,  Reclamation 
Environmental  Specialist  at  telephone 
niunber:  (916)  978-5248  or  e-mail 
address: 

MMARSHALL@MP.USBR.GOV. 
Additional  information  regarding  the 
proposed  Restoration  Project  can  also  be 
accessed  on  the  Reclamation  Web  Site: 
http://www.mp.usbr.gov/regional/ 
battlecreek/index.  html . 
SUPPLEMENTARY  INFORMATION:  Battle 
Creek  is  a  tributary  of  the  Sacramento 
River  entering  at  river  mile  271, 
between  Red  Bluff  and  Redding  in 
California.  Battle  Creek  lies  on  the 
volcanic  slopes  of  Mount  Lassen  in 
Shasta  and  Tehama  Counties,  contains 
cold,  spring-fed  water,  maintains 
relatively  high  flows  throughout  the 
year,  and  stretches  through  remote, 
deep,  shaded  canyons  and  riparian 
corridors.  Prior  to  human-influenced 
alterations  to  the  Battle  Creek  watershed 
begirming  around  the  turn  of  the  20th 
century,  Battle  Creek  historically 
provided  a  contiguous  stretch  of  prime 
habitat  for  anadromous  fish,  specifically 
the  salmon  and  steelhead  species. 

In  June,  1999,  the  U.S.  Bureau  of 
Reclamation  entered  into  a 
Memorandum  of  Understanding  (MOU) 
along  with  the  National  Marine 
Fisheries  Service  (NMFS),  the  U.S.  Fish 
and  Wildlife  Service  (USFWS),  the 
California  Department  of  Fish  and  Game 
(CDFG)  and  PG&E  which  signaled  the 
intent  of  these  agencies  to  pursue  a 
restoration  effort  on  Battle  Creek  in 
relation  to  modification  of  the 
Hydroelectric  Project.  Consequently,  the 
California-Federal  interagency  program 
known  as  "CALFED"  provided  $28    - 
million  in  directed  funding  to 
Reclamation  for  the  planning  and 
implementation  of  the  proposed 
Restoration  Project.  As  lead  Federal 
agency.  Reclamation  is  responsible  for 
ensuring  NEPA  compliance  for  the 
proposed  Restoration  Project. 

Tne  Federal  Power  Act  establishes 
with  FERC  the  exclusive  authority  to 
-license  nonfederal  water  power  projects 
on  navigable  waterways  and  Federal 
lands.  PG&E  will  be  required  to  file  an 
application  with  FERC  for  an 
amendment  to  PG&E's  existing  license 
to  operate  the  hydropower  facilities  on 
Battle  Creek  that  would  be  affected  by 
implementation  of  the  proposed 
Restoration  Project.  FERC  will  ensure 
that  proposed  changes  in  the 
Hydroelectric  Project  comply  with 
NEPA  prior  to  issuing  the  license 
amendment. 

All  FERC  licensing  actions  in 
California,  including  new  licenses, 


license  amendments,  and  relicensing, 
require  Clean  Water  Act  Section  401 
water  quality  certification  from  the 
SWRCB.  SWRCB  involvement  in  Clean 
Water  Act  Section  401  certification 
requires  CEQA  compliance,  and  the 
SWRCB  will  act  as  the  CEQA  lead 
agency. 

The  proposed  Restoration  Project 
supports  the  restoration  directives  of  the 
Central  Valley  Improvement  Act 
(CVPIA)  Anadromous  Fish  Restoration 
Program;  the  CALFED  Restoration 
Program;  the  State  Salmon,  Steelhead 
Trout,  and  Anadromous  Fisheries 
Program  Act  (California  Senate  Bill 
2261,  1990);  Central  Valley  Salmon  and 
Steelhead  Restoration  and  Enhancement 
Plan;  the  Upper  Sacramento  River 
Fisheries  and  Riparian  Habitat 
Management  Plan  (California  Senate  Bill 
1086, 1989);  National  Marine  Fisheries 
Service  Proposed  Recovery  Plan  for 
Sacramento  River  Winter-run  Chinook 
Salmon;  Restoring  Central  Valley 
Streams — A  Plan  for  Action  and  the 
Steelhead  Restoration  Plan  and 
Management  Plan  for  California. 

Dated:  January  5,  2000. 
Frank  Michny, 

Chief,  Division  of  Environmental  Affairs. 
[FR  Doc.  00-686  Filed  1-11-00:  8:45  am] 

BILLING  CODE  4310-94-P 


DEPARTMENT  OF  LABOR 


Program  Evaluation  and  Information 
Resources,  4015  Wilson  Boulevard, 
Room  715,  Arlington,  VA  22203-1984. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  Internet  E-mail  to  dhill@msha.gov, 
along  with  an  original  printed  copy.  Ms. 
Hill  can  be  reached  at  (703)  235-1470 
(voice),  or  (703)  235-1563  (facsimile). 
FOn  FURTHER  INFORMATION  CONTACT: 
Diane  B.  Hill,  Program  Analysis  Officer, 
Office  of  Program  Evaluation  and 
Information  Resources,  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  Room  719,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1984. 
Ms.  Hill  can  be  reached  at  ' 

dhill@msha.gov  (Internet  E-mail),  (703) 
235-1470  (voice),  or  (703)  235-1563 
(facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30  CFR  57.8525  requires  that 
main  fans  be  maintained  according  to 
either  manufactiu-ers'  recommendations 
or  a  written  periodic  schedule  adopted 
by  the  mine  operator.  The  main  fans  are 
the  major  life  support  system  to  the 
entire  underground  mining  operation. 
The  air  flow  provided  by  the  fans 
assures  fresh  air  to  the  miners  at 
working  faces,  reduces  the  chance  of  the 
air  reaching  threshold  limit  values  of 
airborne  contaminants,  and  dilutes 
accumulations  of  possible  explosive 
gases. 


Mine  Safety  and  Health  Administration     ll.  Desired  Focus  of  Comments 


Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Main  Fan  Maintenance  Record 

agency:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  efforts  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Subjuit  comments  on  or  before 
March  13,  2000. 

ADDRESSES:  Send  comments  to  Diane  B. 
Hill,  Program  Analysis  Officer,  Office  of 


Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Main  Fan  Maintenance 
Record.  MSHA  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wilt  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section. 

II.  Current  Actions 

MSHA  is  seeking  to  continue  the 
requirement  for  a  regular  fan 
maintenance  schedule  to  assure  an 
uninterrupted  supply  of  air  in  the  mine. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Main  Fan  Maintenance  Record. 

OMB  Number:  1219-0012. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR 
57.8525. 

Total  Respondents:  21. 

Frequency:  Aimually. 

Total  Responses:  7. 

Average  Time  per  Response:  1.57 
hours. 

Estimated  Total  Burden  Hours:  11 
hours. 

Total  Annualized  Capital/Startup 
Costs:  None. 

Total  Operation  and  Maintenance 
Costs:  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  Januar\'  5.  2000. 
George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 
|FR  Doc.  00-718  Filed  1-11-00;  8:45  am] 

BILLING  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977: 

1.  Monterey  Coal  Company 

[Docket  No.  M-1999-135-C1 

Monterey  Coal  Company,  14300 
Brushy  Mound  Road  Carlinville,  Illinois 
62626  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(b)(6) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  No.  1  Mine  (I.D.  No. 
11-00726)  located  in  Macoupin  County, 
Illinois.  The  petitioner  relief  fi-om  the 
requirement  to  add  brakes  on  each 
wheel  of  its  Petitto  Mule  Model  2066, 
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Serial  Number 
states  that 
in  safety  risks 
maintenance  th<  t  wi 
petitioner  assert  s 
alternative  me 
least  the  same 
the  mandatory 
result  in  a 


^55106.  The  petitioner 
addit  onal  brakes  will  result 
dpe  to  additional 

ill  be  required.  The 
.at  the  proposed 
would  provide  at 
nieasure  of  protection  as 
s  andard  or  will  not 
dimiqution  of  safety. 


that 


thod 


Caali 


3  01 


;r 


I  he 


pern  it 


2.  Twentymile  C  oal  Company 

[Docket  No.  M-1 9^9-1 36-Cl 

Twentymile 
Oxford  Centre, 
Floor,  Pittsburgl: 
1410  has  filed  a 
application  of  3( 
(nonpermissible 
equipment;  desi 
requirements)  to 
a.D. 05-03836) 
Colorado.  The 
modification  of 
standard  to 
method  of  comp 
on  diesel-power  (d 
petitioner  proposes 
graders  with  d 
for  operating 
hour,  and  train 
the  grader  on  th« 
lowering  the 
the  speed  and 
petitioner  states 
standard  will 
safety  to  the 
petitioner  assert! 
alternative  methpd 
least  the  same 
the  mandatory 


Company,  One 
Grant  Street.  20th 
,  Pennsylvania  15219- 
letition  to  modify  the 
CFR  75.1909(b)(6) 
diesel-powered 
n  and  performance 
its  Foidel  Creek  Mine 
ocated  in  Routt  Coimty, 
pi  ititioner  requests  a 
e  mandatory  safety 
an  alternative 
iance  for  service  brakes 
graders.  The 
to  equip  the  diesel 
to  limit  the  speed 
thej  graders  to  10  miles  per 
ich  miner  who  operates 
proper  techniques  for 
in  order  to  restrict 
the  grader.  The 
that  application  of  the 
in  a  diminution  of 
In  addition,  the 
that  the  proposed 
would  provide  at 
of  protection  as 
standard. 


evices 


bla  ie 
sti  )p 


result 
min  ers 


m  3asure  i 


3.  Plateau  Minin  g  Company 


[Docket  No.  M 

Plateau  Minin ; 
Centre,  301  Grar  t 
Pittsburgh,  Penn  syl 
has  filed  a  petitii  > 
application  of  3C 
(nonpermissible 
equipment; 
requirements)  to 
(I.D.  No.  42-021 
County,  Utah, 
modification  of 
standard  to 
method  of  comp 
on  diesel-powen  d 
petitioner  propoi  es 
graders  with  dev  ices 
for  operating  the 
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alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

4.  Plateau  Mining  Company 

[Docket  No.  M-1 999-1 38-C| 

Plateau  Mining  Company,  One  Oxford 
Centre,  301  Grant  Street,  20th  Floor, 
Pittsburgh,  Pennsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(a)(1) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  Willow  Creek  Mine 
(I.D.  No.  42-02113)  located  in  Carbon 
County,  Utah.  The  petitioner  requests  a 
modification  of  the  mandatory  safety 
standard  to  permit  an  alternative 
method  of  compliance  with  the  engine 
approval  requirements  for  a  diesel 
generator.  The  petitioner  proposes  to 
equip  the  diesel  generator  with  a  DST 
Management  System^"'^  exhaust 
conditioner  and  use  a  ventilation  rate  of 
8,200  cfin.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  mandatory  standard. 

5.  RAG  Shoshone  Coal  Corporation 

[Docket  No.  M-1 999-1 39-Cj 

RAG  Shoshone  Coal  Corporation,  One 
Oxford  Centre,  301  Grant  Street,  20th 
Floor,  Pittsburgh,  Pennsylvania  15219- 
1410  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(b)(6) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  Shoshone  No.  1 
Mine  (I.D.  No.  48-01186)  located  in 
Carbon  County,  Wyoming.  The 
petitioner  requests  a  modification  of  the 
mauidatory  safety  standard  to  permit  an 
alternative  method  of  compliance  for 
service  brakes  on  diesel-powered 
graders.  The  petitioner  proposes  to 
equip  the  diesel  graders  with  devices  to 
limit  the  speed  for  operating  the  graders 
to  10  miles  per  hour,  and  train  each 
miner  who  operates  the  grader  on  the 
proper  techniques  for  lowering  the 
blade  in  order  to  restrict  the  speed  and 
stop  the  grader.  The  petitioner  states 
that  application  of  the  standard  will 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

6.  Twentymile  Coal  Company 

[Docket  No.  M-1 999-1 40-C] 

Twentymile  Coal  Company,  One 
Oxford  Centre,  301  Grant  Street,  20th 
Floor,  Pittsburgh,  Pennsylvania  15219- 
1410  has  filed  a  petition  to  modify  the 
applicaUon  of  30  CFR  75.1909(a)(1) 


(nonpermissible  diesel-powered 
equipment;  design  and  performance 
requirements)  to  its  Foidel  Creek  Mine 
(I.D.  No.  05-03836)  located  in  Routt 
County,  Colorado  .  The  petitioner 
requests  a  modification  of  the 
mandatory  safety  standard  to  permit  an 
alternative  method  of  compliance  with 
the  engine  approval  requirements  for  a 
diesel  generator.  The  petitioner 
proposes  to  equip  the  diesel  generator 
with  a  DST  Management  System^M 
exhaust  conditioner  and  use  a 
ventilation  rate  of  8,200  cfim.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

7.  Lodestar  Energy,  Inc. 

[Docket  No.  M-1999-141-C] 

Lodestar  Energy,  Inc.,  P.O.  Box  38, 
Providence,  Kentucky  42450  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1909(b)(6)  (nonpermissible 
diesel-powered  equipment;  design  and 
performance  requirements)  to  its  Baker 
Mine  (I.D.  No.  15-14492)  located  in 
Webster  County,  Kentucky.  The 
petitioner  requests  a  modification  of  the 
mandatory  safety  standard  to  permit  an 
alternative  method  of  compliance  for 
service  brakes  on  diesel-powered 
graders.  The  petitioner  proposes  to 
equip  the  diesel  graders  with  devices  to ' 
limit  the  speed  for  operating  the  graders 
to  10  miles  per  hour,  and  train  each 
miner  who  operate  the  grader  on  the 
proper  techniques  for  lowering  the 
blade  in  order  to  restrict  the  speed  and 
stop  the  grader.  The  petitioner  states 
that  application  of  the  standard  will 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

8.  Twentymile  Coal  Company 

[Docket  No.  M-1999-142-C] 

Twentymile  Coal  Company,  One 
Oxford  Centre,  301  Grant  Street,  20th 
Floor,  Pittsburgh,  Pennsylvania  15219- 
1410  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1"908(a)(5) 
(nonpermissible  diesel-powered 
equipment;  categories)  to  its  Foidel 
Creek  Mine  (I.D.  No.  05-03836)  located 
in  Routt  County,  Colorado.  The 
petitioner  requests  a  modification  of  the 
mandatory  safety  standard  to  permit  the 
use  of  pickup  trucks  to  tow  diesel  fuel 
transportation  units.  The  petitioner 
proposes  to  only  use  diesel-powered 
pickup  trucks  to  tow  diesel  fuel 
transportation  units  if  the  rated  capacity 
of  the  truck  exceeds  the  load  by  a 
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fraction  of  50  percent,  and  equip  the 
diesel  fuel  transformation  units  with 
automatic  fire  suppression  devices 
when  towed  by  the  pickup  truck.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

9.  Original  Sixteen  to  One  Mine,  Inc. 

[Docket  No.  M-1999-02CV-M1 

Original  Sixteen  to  One  Mine,  Inc., 
P.O.  Box  1621,  Alleghany,  California 
95910  has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.6132(a)(6) 
(magazine  requirements)  to  its  Sixteen 
to  One  Mine  (I.D.  No.  04-01299)  located 
in  Sierra  Coimty,  California.  The 
petitioner  requests  exemption  from  the 
mandatory  safety  standard  on  the  basis 
that  compliance  with  standard  will 
result  in  a  diminution  of  safety  to  the 
miners.  The  petitioner  states  that  the 
existence  of  signs  poses  a  greater  threat 
to  the  health  and  safety  and  miners, 
authorized  non-employees  and  the 
general  public  by  calling  attention  to  the 
area. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encoiuaged  to  submit  comments  via 
e-mcul  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  of  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Adftiinistration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  11,  2000.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  4,  2000. 
Carol  J.  Jones, 

Acting  Director,  Office  of  Standards, 

Regulations,  and  Variances. 

(FR  Doc.  00-707  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4510-43-U 


DEPARTMENT  OF  LABOR      ' 

Occupatfonal  Safety  and  Health 
Administration 

Nevada  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 


Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  4,  1974,  notice  was 
published  in  the  Federal  Register  (39 
FR  1008)  of  the  approval  of  the  Nevada 
plan  and  the  adoption  of  Subpart  W  to 
Part  1952  of  Title  29  containing  the 
decision.  The  Nevada  plan  provides  for 
the  adoption  of  FederaJ  standards  as 
State  standards  by  reference.  The  State 
may  also  adopt  independent  standards 
after  opportimity  for  public  input. 
In  response  to  Federal  standards 
changes,  the  State  has  submitted  State 
standard  revisions  identical  to:  29  CFR 
1910.1001  and  29  CFR  1926.58, 
Occupational  Exposure  to  Asbestos, 
Tremolite,  Anthophyllite,  and 
Actinolite;  Final  Rules  Amending 
Present  Standards  in  General  Industry 
and  in  Construction  and  lifting 
Administrative  Stay  (March  5,  1992,  57 
FR  7877;  June  8.  1992,  57  FR  24330; 
June  30,  1992,  57  FR  29119);  29  CFR 
1910.1048,  Occupational  Exposure  to 
Formaldehyde;  Final  Rule  (May  27, 
1992,  57  FR  22290);  29  CFR  1910.147, 
Control  of  Hazardous  Energy  Sources 
(Lockout/Tagout);  Final  Rule  and 
Corrections  emd  Technical  Amendments 
(September  20,  1990,  55  FR  38677);  29 
CFR  1910.1025,  Occupational  Exposure 
to  Lead;  Final  Rule  (January  30,  1990,  55 
FR  3146);  29  CFR  1910.1000,  Air 
Contaminants,  Table  Z— 1— A; 
Amendments  (February  5,  1990,  55  FR 
3723);  29  CFR  1910.1001  and  29  CFR 
1926.58,  Occupational  Exposure  to 
Asbestos;  Final  Rule;  Partial  Response 
to  Court  Remand  (February  5,  1990,  55 
FR  3724);  29  CFR  1910.120  and  29  CFR 
1926.65,  Hazardous  Waste  Operations 
and  Emergency  Response;  Final  Rule 
(August  22,  1994,  59  FR  43268);  29  CFR 
1910.332,  Electrical  Safety-Related 
Work  Practices;  Final  Rule  (August  6, 
1990,  55  FR  31984);  29  CFR  1926.705, 
Concrete  and  Masonry  Construction 
Safety  Standards;  Lift  Slab  Construction 
Operations;  Final  Rule  (October  18, 

1990,  55  FR  42306);  29  CFR  1926.1050, 
Safety  Standards  for  Stairways  and 
Ladders  Used  in  the  Construction 
Industry;  Final  Rule;  Technical 
Amendments  (August  23, 1991,  56  FR 
41793);  29  CFR  1910.1030. 
Occupational  Exposure  to  Bloodbome 
Pathogens;  Final  Rule  (December  6, 

1991,  56  FR  64004);  29  CFR  1910.119 
and  29  CFR  1910.109,  Process  Safety 
Management  of  Highly  Hazardous 


Chemicals;  Final  Rule  and  Explosives 
and  Blasting  Agents;  Final  Rule 
Amendment;  Corrections  and 
Administrative  Stay  (March  4,  1992,  57 
FR  7847;  June  1,  1992.  57  FR  23060);  29 
CFR  1910.1050  and  29  CFT?  1926.60, 
Occupational  Exposure  to  4.4. 
Methylenedianiline  (MDA);  Final  Rule 
(August  10.  1992,  57  FR  35630);  29  CFR 
1910.1027.  Occupational  Exposure  to 
Cadmium;  Final  Rule  (September  14. 

1992,  57  FR  42102);  29  CFR  1910.146. 
Permit-Required  Confined  Spaces;  Final 
Rule  (December  1.  1998,  63  FR  66018); 
29  CFR  1926.26,  Exposure  to  Lead  in 
Construction;  Interim  Final  Rule  (May  4, 

1993,  58  FR  26590);  29  CFR  1910.269, 
Electrical  Power  Generation. 
Transmission  and  Distribution; 
Electrical  Protective  Equipment  (January 
31,  1994,  59  FR  4320);  29  CFR 
1910.1200,  Hazard  Communication; 
Final  Rule  (February  9,  1994.  59  FR 
6126);  29  CFR  1910.133, 1910.135  and 
1910.136,  Personal  Protective 
Equipment;  Final  Rule;  Technical 
Amendment  (May  2,  1996,  61  FR 
19547);  29  CFR  1910.272,  Grain 
Handling  Facilities;  Technical 
Amendment;  Final  Rule  (March  8,  1996, 
61  FR  9577);  29  CFR  1910.1201. 
1915.100.  1917.29,  1918.100,  1926.61, 
1928.21,  Retention  of  DOT  Markings, 
Placards,  and  Labels;  Final  Rule  (July 
19,  1994,  59  FR  36695);  29  CFR 
1910.269, 1926.500-1926.503.  Safety 
Standards  for  Fall  Protection  in  the 
Construction  Industry:  Final  Rule 
(August  9.  1994.  59  FR  40672);  29  CFR 
1910.1001.  1926.1101,  1915.1001, 
Occupational  Exposure  to  Asbestos, 
Tremolite,  Anthophyllite  and 
Actinolite,  Final  Rule;  Corrections 
(August  23.  1996.  61  FR  43454);  29  CFR 
1910.266,  Logging  Operations;  Final 
Rule  (August  9,  1995,  60  FR  40457; 
September  8,  1995,  60  FR  47022);  29 
CFR  1910.1025.  Occupational  Exposure 
to  Lead;  Final  Rule  (October  11.  1995. 
60  FR  52856);  29  CFR  Parts  1910.  1915 
and  1926.  Consolidation  of  Repetitive 
Provisions;  Technical  Amendments. 
Final  Rule  (June  20, 1996.  61  FR  31427); 
29  CFR  Parts  1910,  1915,  1926,  1928, 
Miscellaneous  Minor  Technical 
Amendments;  Final  Rule  (March  7, 
1996,  46  FR  9227);  29  CFR  Part  1926, 
Incorporation  of  General  Industry 
Health  and  Safety  Standards  Applicable 
to  Construction  Work;  Final  Rule 
(August  12.  1996.61  FR  41738);  29  CFR 
1926.450,  Safety  Standard  for  Scaffolds 
Used  in  the  Construction  Industry.  Final 
Rule:  Corrections,  Partial  Stay 
(November  25,  1996.  61  FR  59831);  29 
CFR  1910.1051,  and  29  CFR  1926.55, 
Occupational  Exposure  to  1.3 
Butadiene;  Final  Rule  (November  4. 
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1996,  61  FR  567  46);  29  CFR  1910.1052, 
Occupational  E:  posure  to  Methylene 
?ule  (January  10,  1997, 
CFR  1910.134  and  29 
CFR  1926.103, 1  espiratory  Protection; 
Final  Rule;  Corrections  (April  23,  1998, 
63  FR  20098);  2  )  CFR  Parts  1910,  1915, 
1917,  1918,  192  ),  Powered  Industrial 
Truck  (PITs)  Op  erator  Training;  Final 
Rule  (December  1,  1998,  63  FR  66237); 
29  CFR  1910.10)  and  29  CFR  1910.94, 
Dipping  and  Co  iting  Operations;  Final 
1999,  64  FR  13897). 

These  ftandai  :1s  were  adopted  by  the 
State  on  the  Federal  promulgation  date 
and  are  contain*  d  in  the  Division  of 
Occupational  Si  fety  and  Health 
Standards  for  G<  neral  Industry  and 
Construction  an  1  were  adopted  by 
reference  pursui  nt  to  Nevada  Revised 
Statutes  §  618.2!  i5.  State  standards 
adopted  by  refer  ence  have  the  same 
numbers  as  the  (  orresponding  Federal 
standards. 

In  addition  to 
changes,  the  Sta 


the  Federal  standard 
e  has  submitted  three 
State  Initiated  S  andards  Plan  Change 


Supplements  as 
A.  On  June  6 


>  follows: 
1990.  the  State  adopted 
a  unique  State  si  andard  for  Elevator  or 
Hoist  Requiremt  nts  in  the  Construction 
of  Certain  Structures  (NAC  618.500). 
This  standard  w  is  submitted  to  OSHA 
for  review  on  Nc  vember  26.  1990.  The 
State  standard  p  ovides  that  an  elevator 
or  persoruiel  hoi  st  be  installed  and  used 
during  construci  ion  of  any  building  or 
.structure  which  s  more  than  60  feet  in 
height  above  gro  und  level  or  48  feet  in 
depth  below  gro  and  level  and  be 
equipped  with  s  litable  voice  equipment 
to  enable  commi  inication  between  the 


elevator  or  hoist 


and  each  floor  in  an 


refer  mce 


S90; 


emergency. 

B.  On  March 
adopted  a  uniqu  5 
Ammonium 
to  618.5335).  Th 
the  manufacture 
of  Ammonium 

C.  On  Februar ' 
adopted  by 
Standards  for:  (1 
Cranes  B30.3-1 
and  3c;  (2)  Porta 
Cranes.  B30.4-1 
and  4c;  and  (3) 
Cranes,  B30.5-1 
with  additional 
safety  plan,  a  cl 
certification,  anc 

2.  Decision 
that  the  stand 
to  Federal 
identical  to  the 
therefore 

There  are  no 
standards  com 
State  standards 


approv  js 


1992,  the  State 
State  standard  for 
ilorate  (NAC  618.5155 
s  standard  pertains  to 
handling  and  storage 
Ptrchlorate. 

25,  1997.  the  State 

the  ANSI/ASME 
Hammerhead  Tower 
and  addenda  3a,  3b 
Tower  and  Pillar 
'  190  and  addenda  4a,  4b 
ile  and  Locomotive 
'  194  and  addenda  5a, 
equirements  of  a  site 
^  zone,  annual 
operator  training. 
0£HA  has  determined 
larc  s  submitted  in  response 
standi  rds  changes  are 

Ifederal  standards  and 

the  standards, 
ejjuivalent  Federal 
e  to  the  Nevada 
Elevator  or  Hoist 


pj  rable 


fjrl 


Requirements  in  the  Construction  of 
Certain  Structures,  Ammonium 
Perchlorate  and  Crane  Safety  Standard. 
OSHA  has  determined  that  these 
standards  are  at  least  as  effective  in 
comparison  to  OSHA's  general 
standards  requirements  and  to 
enforcement  policy.  These  standards 
have  been  in  effect  since  June  6,  1990, 
March  1,  1992  and  May  1,  1997 
respectively. 

During  this  time  OSHA  has  received 
no  indication  of  significant  objection  to 
the  State's  standards  either  as  to 
effectiveness  in  comparison  to  OSHA's 
general  standards  requirements  and 
enforcement  policy  or  as  to 
conformance  with  the  product  clause 
requirements  of  section  18(c)(2)  of  the 
Act.  OSHA,  therefore,  approves  these 
standards.  However,  the  right  to 
reconsider  these  approvals  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  71 
Stevenson  Street,  Suite  420,  San 
Francisco,  CA  94105;  Occupational 
Safety  and  Health,  400  West  King  Street, 
Suite  200.  Carson  City.  NV  89710;  and 
Office  of  the  Directorate  of  Federal  State 
Operations,  Room  N3700.  Room  200. 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Nevada  State  plan  as  a  proposed  change 
and  for  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  adopted  in  response 
to  Federal  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law.  including  meeting  requirements  for 
public  participation. 

2.  The  State  standards  were  adopted 
in  accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  January  12, 
2000. 

Authority:  Section  18,  Pub.  L.  91-596,  84 
Stat.  Ib08  (20  U.S.C.  667). 


Signed  at  San  Francisco,  California  this 
10th  day  of  November  1999. 
Christopher  Lee, 
Acting  Regional  Administrator. 
[FR  Doc.  00-6.50  Filed  1-11-00;  8:45  am] 

BILLING  CODE  4S10-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Supplements  to  Nevada  State  Plan; 
Approval 

ACTION:  Approval;  Supplements  to 
Nevada  State  Occupational  Safety  and' 
Health  Plan. 

SUMMARY:  This  notice  approves 
supplements  to  the  Nevada 
occupational  safety  and  health  State 
plan.  The  supplements  are  legislative 
amendments  enacted  in  1995  and  1999 
and  amendments  to  regulations 
promulgated  in  1983  and  1992. 
EFFECTIVE  DATE:  [anuary  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Nevada  Occupational  Safety  and 
Health  Plan  was  initially  approved 
under  section  18(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667(b))  (hereinafter  referred  to  as  the 
Act)  and  Part  1902  of  this  chapter  on 
January  4.  1974  (39  FR  1008).  Final 
approval  under  section  18(e)  was 
proposed  on  November  16,  1999  (64  FR 
62138).  Part  1953  of  this  chapter 
provides  procedures  for  the  review  and 
approval  of  State  change  supplements 
by  the  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  referred  to  as  the  Assistant 
Secretary). 

n.  Description  of  Supplements 

A.  Amendments  to  Nevada 
Occupational  Safety  and  Health  Act 

In  1995  the  State  enacted 
amendments  to  its  Occupational  Safety 
and  Health  Act.  The  five  amendments, 
submitted  on  June  28,  1995,  included 
the  following  revisions: 

(1)  Nevada  Revised  Statutes  section 
618.378  was  revised  to  require  that  an 
occupational  accident  which  is  fatal  to 
one  or  more  employees  or  which  results 
in  the  hospitalization  of  three  or  more 
employees  be  reported  to  the  State 
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within  8  hours  after  the  accident  has 
occurred.  These  requirenents  are 
identical  to  the  Federal  lequireihents 
found  at  29  CFR  1904.8.  published  in 
the  Federal  Register  on  April  1,  1994 
(59  FR  15594).  The  amendments  also 
require  employers  not  to  move 
equipment  involved  in  a  fatality  or 
multiple  hospitalization  luitil  an  agency 
investigator  authorizes  it  and  require  the 
State  to  begin  investigating  a  fatality  or 
multiple  hospitalization  within  8  hours. 

(2)  Nevada  Revised  Statutes  section 
618.565  and  section  618.585  relating  to 
the  Occupational  Safety  and  Health 
Review  Board  were  revised  to  allow  for 
en  alternate  for  the  member  of  the  board 
representing  the  general  public,  to 
require  that  at  least  one  member  of  the 
board  be  knowledgeable  about 
occupational  safety  and  health,  and  to 
provide  that  a  quorum  consists  of  three 
members  of  the  board,  at  least  one  of 
whom  must  represent  labor  and  one  of 
whom  must  represent  management. 

(3)  Nevada  Revised  Statutes  section 
618.295(8)  was  revised  to  allow  the 
State  to  adopt  occupational  safety  and 
health  standards  which  differ  from 
Federal  standards  if  the  State  standards 
provide  protection  equal  to  the 
protection  provided  by  the  Federal 
standards.  \ 

(4)  A  new  section  was  added  to 
Nevada  Revised  Statutes  618,  mandating 
that  the  State  adopt  regulations 
establishing  standards  and  procedures 
for  the  operation  of  cranes,  including  a 
site  safety  plan,  procedures  for  the 
erection  and  dismantling  of  tower 
cranes,  establishment  of  a  clear  zone, 
annual  certification,  and  operator 
training.  The  required  regulations  were 
promulgated  on  February  25,  1997,  and 
became  effective  on  May  1,  1997.  These 
standards  have  been  approved  by  the 
OSHA  Regional  Administrator;  a  notice 
of  this  approval  will  be  published 
separately. 

Additional  amendments  to  the 
Nevada  Occupational  Safety  and  Health 
Act  were  enacted  in  1999.  These 
amendments,  submitted  on  June  29, 
1999,  included  the  following  revisions: 

(1)  Two  sections  of  Nevada  Revised 
Statutes  618  were  amended  to  address 
criminal  violations  of  the  law.  Section 
618.341  was  amended  to  allow  the 
Division  of  Industrial  Relations  to 
disclose  confidential  information  to  a 
law  enforcement  agency  for  the  limited 
purpose  of  pursuing  a  criminal 
investigation.  In  addition,  section 
618.365  was  amended  to  give  the 
Division  of  Industrial  Relations  the 
authority  to  prosecute  criminal 
violations  of  laws  relating  to  labor  and 
industrial  relations. 


(2)  New  sections  were  added  to 
Nevada  Revised  Statutes  618  concerning 
the  manufactiu-e  of  explosives.  One 
provision  requires  the  Division  of 
Industrial  Relations  (DIR)  to  adopt 
standards  and  procedures  for  places  of 
employment  where  explosives  are 
manufactured,  used,  processed,  handled 
or  moved  on  site  or  stored.  Another 
section  requires  explosives  employers  to 
provide  an  annual  training  and  testing 
program.  An  additional  provision 
requires  that  an  owner  or  operator  of  a 
place  of  employment  obtain  a  permit 
frorn  DIR  prior  to  commencing 
construction  of,  substantially  altering 
the  construction  of,  or  modifying  any 
major  process  that  involves  the 
manufacturing  or  usage,  processing, 
handling,  moving  on  site  or  storage  of 
explosives. 

(3)  A  new  section  was  added  to 
Nevada  Revised  Statutes  618  regarding 
assistance  to  small  employers.  If 
authorized  by  the  Secretary  of  Labor,  the 
Occupational  Safety  and  Health 
Enforcement  Section  is  directed  to 
develop  a  program  for  small  employers 
to  eliminate  or  abate  hazards  to  the 
safety  and  health  of  employees.  Except 
as  otherwise  provided  by  Federal  law,  if 
a  small  employer  complies  with  the 
established  program,  the  Enforcement 
Section  may  reduce  any  penalty,  fine  or 
interest  proposed.  The  program 
implementing  this  provision  has  not  yet 
been  submitted,  but  will  be  separately 
reviewed  to  assure  that  all  requirements 
of  Federal  law  and  policy  are  met.  In 
addition,  the  Safety  Consultation  and 
Training  Section  is  to  establish  a  toll 
free  number  to  provide  advice  to  small 
employers  who  seek  assistance. 

B.  Regulations 

The  Nevada  regulations  on 
Inspections,  Citations  and  Proposed 
Penalties;  Variances;  and  Records  and 
Reports  were  amended  in  1983,  and  the 
regulation  on  Inspections,  Citations  and 
Proposed  Penalties  was  further 
amended  in  1992.  Nevada 
Administrative  Code  Section  618.6458 
was  amended  to  incorporate  references 
to  Nevada's  procedure  for  issuing 
Notices  of  Violations  for  certain  other 
than  serious  violations  when  the 
employer  agrees  to  abate  the  violations. 
The  Notice  of  Violation  procedures  were 
previously  approved  by  OSHA  (60  FR 
43969).  Nevada  Administrative  Code 
Section  618.589  was  amended  to  adopt 
Federal  exemptions  to  recordkeeping 
requirements  for  low-hazard  industries. 
In  addition,  all  material  in  the 
regulations  which  repeats  provisions  of 
the  Nevada  Occupational  Safety  and 
Health  Act  was  deleted.  Amendments 
made  in  1992  reflect  the  reorganized 


structure  of  the  Nevada  occupational 
safety  and  health  program,  as  set  out  in 
legislation  approved  by  OSHA  on 
August  24,  1995  (60  FR  43969). 

m.  Decision 

After  careful  consideration,  the 
Nevada  plan  supplements  described 
above  are  found  to  be  in  substantial 
conformance  with  comparable  Federal 
provisions  and  in  some  cases  to  go 
beyond  Federal  requirements  and  are 
hereby  approved  imder  Part  1953  of  this 
chapter.  The  decision  incorporates  the 
requirements  and  implementing 
regulations  applicable  to  State  plans 
generally. 

rV.  Location  of  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  plan  and  the 
supplements  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  415,  71  Stevenson  Street,  San 
Francisco,  California  94105;  Office  of 
the  State  Designee,  Administrator, 
Nevada  Division  of  Industrial  Relations, 
400  West  King  Street.  Suite  400,  Carson 
City,  Nevada  89703;  and  the  Office  of 
the  Director  of  Federal-State  Operations. 
Room  N3700,  200  Constitution  Avenue, 
NW,  Washington.  DC  20210. 

V.  Public  Participation 

Under  §  1953.2(c)  of  this  chapter,  the 
Assistant  Secretary  may  prescribe 
alternative  procediu«s  to  expedite  the 
review  process  or  for  any  other  good 
cause  which  may  be  consistent  with 
applicable  law.  The  Assistant  Secretary 
finds  that  the  Nevada  plan  supplements 
described  above  are  consistent  with 
Federal  requirements  and  with 
commitments  contained  in  the  plan  and 
previously  made  available  for  public 
comment.  Good  cause  is  therefore  found 
for  approval  of  these  supplements,  and 
further  public  participation  would  be 
urmecessary. 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
667);  29  CFR  Part  1902,  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033). 

Signed  in  Washington,  DC,  this  22nd  day 
of  December.  1999. 
Charles  N.  leffress. 
Assistant  Secretary. 
|FR  Doc.  00-651  Filed  1-11-00;  8:45  am) 
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NUCLEAR  RE(iULATORY 
COMMISSION 

Sunshine  Act  ijleeting 

DATE:  Weeks  ofjlanuary  10. 17,  24,  and 

31.  2000. 

PLACE:  Commi 

Room,  11555  Rtckv 

Maryland. 

STATUS:  Public  fend  Closed. 

MATTERS  TO  BE  i  lONSIDERED: 


i^ioners'  Conference 

ille  Pike,  Rockvillc, 


Week  ofjanuar  f  10 
Monday,  January  10 

9:00  a.m. 

Issues  (Closed 

10:00  a.m. 

(Public  Meeting) 
Stang,  30l44 


Disdussion  of  Management 
I— Ex. 2) 
Meeting  with  D.C.  Cook 
(Contact:  John 
15-1345) 


Wednesday,  Jai^uary  12 

9:55  a.m. 

Meeting)  (i 
10:00  a.m.     Bri 

Programs 

(Public  Meeting) 

Case,  301 


Affifmation  Session  (Public 
needed) 

fing  on  Status  of  NRR 
!  erformance,  and  Plans 
(Contact:  Mike 
15-1134) 


17 — Tentative 
19 
Disdission  of 


Week  ofjanuar ' 
Wednesday,  Jar  uary 

8:30  a.m 

Intragovernjmental  Issues  (Closed 

Ex.9) 
9:30  a.m 

Issues  (Clo 


Discbssion  of  Management 
!  ed — Ex.  2  and  6) 


Thursday.  Janu^  20 

9:55  a.m. 

Meeting)  (i 
10:00  a.m 

Programs 

(Public  Meeting) 

Grimsley, 


Affirmation  Session  (Public 
needed) 
Brifefing  on  Status  of  CIO 
Iferformance,  and  Plans 
(Contact:  Donnie 
3k)l-41 5-8702) 


Friday,  Januarybl 

9:00  a.m.     Brie  ing 
State  of  Ne'  a 
of  Local  Go  I'enmients 


on  Native  American, 
da,  and  Affected  Units 


Representa  ives  Responses  to  DOE's 
Envir  »mnental  Impact 

iIS)  for  a  Proposed  HLW 
ository  (Public 


Draft 

Statement  ( 
Geologic 
Meeting) 


R«p 


Week  ofjanuar  '  24 — Tentative 


Tuesday,  Januafy 

9:00  a.m. 

Response 


25 

Briefing  on  NRC  Staffs 
DOE'S  Draft 
EnvironmeJjtaJ  Impact  Statement 
(EIS)  for  a  F  roposed  HLW  Geologic 
Repository  Public  Meeting) 


Wednesday,  Janjuary  26 

9:25  a.m. 

Meeting)  (i 
10:00  a.m. 

Programs. 

(Public  Me 


Affiqmation  Session  (Public 
needed) 
Bnfcfing  on  Status  of  NMSS 
iferformance,  and  Plans 
ting) 


Week  of  January  31 — Tentative 

There  are  ho  meetings  scheduled  for 
the  Week  of  January  31. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wwrw.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington.  DC  20555  (301) 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wrnh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  January-  7.  2000. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary: 

[FR  Doc.  00-805  Filed  1-10-00:  10:58  am] 

BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
13,  1999,  through  December  31,  1999. 


The  last  biweekly  notice  was  published 
on  December  29.  1999  (64  FR  73083). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
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4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  February  11,  2000,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary'  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matter^  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Reguktory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  amendment  request:  October 
25,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  allowable 
values  for  the  reactor  protection  system 
electric  power  monitoring  assembly 
overvoltage  and  undervoltage  trip 
setpoints. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
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conservatism  in  the  Allowable  Values  in  the 
RPS  Surveillance  Requirement  to  ensure  that 
the  equipment  used  to  meet  the  Limiting 
Condition  for  Operation  (i.e.,  each  of  the  two 
electric  power  monitoring  assemblies)  can 
continue  to  perform  its  required  functions.  At 
the  same  time,  the  revised  setpoint/ 
Allowable  Values  continue  to  provide 
adequate  margin  to  the  expected  operating 
voltage  range  to  prevent  inadvertent  or 
unnecessary  tripping  of  the  electric  power 
monitoring  assemblies  (thus  preventing 
unnecessary  or  excessive  transfer  to  the 
alternate  power  source).  The  affected 
equipment  will  thus  continue  to  be  tested 
(calibrated  and  functionally  tested)  in  a 
manner  that  gives  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius  LLP,  1800  M 
Street,  ^AV,  Washington,  DC  20036. 

NRC  Section  Chief:  Anthony  J.  • 
Mendiola. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461.  Clinton  Power  Station.  Unit 
1.  DeWitt  County.  Illinois 

Date  of  amendment  request:  October 
25.  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  definitions 
for  channel  calibrations,  channel 
functional  tests,  and  logic  system 
functional  tests  in  accordance  with 
Technical  Specification  Task  Force 
(TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
205,  Revision  3,  "Revision  of  Channel 
Calibration,  Channel  Functional  Test, 
and  Related  Definitions." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  clarifies  the 
Technical  Specification  requirements  for 
performance  of  channel  calibrations,  channel 
functional  test,  and  logic  system  functional 
tests.  Specifically,  the  proposed  change 
incorporates  the  NRC-approved  Technical 
Specification  Task  Force  (TSTF)  Standard 
Technical  Specification  Change  Traveler, 
TSTF-205,  Revision  3,  "Revision  of  Channel 
Calibration,  Channel  Functional  Test,  and 


Related  Definitions."  The  change  approved 
per  this  TSTF  is  not  expected  to  adversely 
affect  the  performance  and  effectiveness  of 
required  testing  as  testing  appropriate  to  the 
associated  Surveillance  Requirements  will 
continue  to  be  performed.  The  proposed 
change  does  not  have  a  detrimental  impact 
on  the  condition  or  performance  of  any  plant 
structure,  system,  or  component  that  initiates 
an  analyzed  event.  Consequently,  the 
probability  of  an  accident  previously 
evaluated  is  not  significantly  increased.  The 
equipment  being  tested  is  still  required  to  be 
operable  and  capable  of  performing  the 
accident  mitigation  functions  assumed  in  the 
accident  analysis.  As  a  result,  the 
consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  scope  of  the  proposed  change  is 
limited  to  the  clarification  of  existing  test 
requirements.  As  such,  the  proposed  change 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  or  a  change  in  the  methods 
governing  normal  plant  operation.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  noted  above,  the  proposed  change 
clarifies  requirements  for  the  performance  of 
channel  calibrations,  channel  functional 
tests,  and  logic  system  fiinctional  tests. 
Specifically,  the  proposed  change 
incorporates  the  NRC-approved  Technical 
Specification  Task  Force  (TSTF)  Standard 
Technical  Specification  Change  Traveler, 
TSTF-205,  Revision  3,  "Revision  of  Channel 
Calibration,  Channel  Functional  Test,  and 
Related  Definitions."  No  changes  or  setpoints 
to  plant  process  limits  are  involved.  The 
surveillance  requirements  as  revised  will 
continue  to  ensure  that  affected  equipment  is 
tested  in  a  manner  that  gives  confidence  that 
the  equipment  can  perform  its  appropriate 
safety  function.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius  LLP,  1800  M 
Street,  NW,  Washington,  DC  20036. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 
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AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station.  Unit 
1,  DeWitt  County,  Illinois 

Date  of  amendment  request: 
December  16,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one-time  extension  of  some  Technical 
Specification  surveillance  intervals  to 
support  elimination  of  a  planned  spring 
2000  mid-cycle  outage  (PO-8).  For  the 
applicable  surveillances,  the  licensee 
proposes  to  extend  their  current 
surveillance  intervals  to  November  30, 
2000,  the  scheduled  startup  date  from 
refueling  outage  7  (RF-7). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  belov/: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  Technical  Specification  (TS) 
changes  involve  a  one-time  only  change  in 
the  surveillance  test  intervals  of  selected 
Surveillance  Requirements  (SRs).  The 
proposed  TS  changes  do  not  impact  the  TS 
surveillance  performance  requirements 
themselves  nor  the  way  in  which  the 
surveillances  are  performed.  The  proposed 
TS  changes  do  not  physically  involve  any 
changes  to  the  plant,  nor  do  they  impact  any 
design  or  functional  requirements  of  the 
associated  systems.  Thus,  the  proposed  TS 
changes  do  not  increase  the  challenges  of  any 
safety  systems  assumed  to  function  in  the 
accident  analysis. 

In  addition,  the  proposed  TS  changes  do 
not  significantly  affect  the  availability  of 
equipment  or  systems  required  to  mitigate 
the  consequences  of  an  accident  because  (1) 
extension  of  the  test  intervals  to  the  extent 
requested  is  not  expected  to  have  a 
significant  impact  on  availability  (i.e.,  no 
extended  test  interval  would  exceed  30 
months),  and  (2)  other  or  more  frequent 
testing  performed  for  the  affected  systems  or 
components,  as  well  as  for  redundant 
systems  or  components,  supports  continued 
availability  of  the  affected  function.  The 
equipment  subject  to  testing  per  the  affected 
SRs  is  still  required  to  be  operable  and 
capable  of  performing  any  accident 
mitigation  functions  assumed  in  the  accident 
analysis.  Furthermore,  a  historical  review  of 
surveillance  test  results  identified  no  failures 
that  would  invalidate  these  conclusions. 

Based  on  the  above,  the  proposed  TS 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  involve  a  one- 
time only  change  in  the  surveillance  testing 
intervals  of  selected  SRs.  Such  changes  do 
not  introduce  any  failure  mechanisms  of  a 


different  type  than  those  previously 
evaluated  since  there  are  no  physical  changes 
being  made  to  the  facility.  In  addition,  the 
surveillance  test  requirements  themselves, 
and  the  way  surveillance  tests  are  performed, 
will  remain  unchanged.  Therefore,  the 
proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  one-time  extended  surveillance 
frequencies  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety.  Although 
the  proposed  TS  changes  will  result  in  an 
increase  in  the  interval  between  surveillance 
tests,  the  impact,  if  any,  on  system 
availability  is  small.  This  is  because,  as  noted 
previously,  extension  of  the  test  intervals  to 
the  limited  extent  proposed  would  not  be 
expected  to  have  a  significant  impact  on 
availability.  Other  or  more  frequent  testing 
performed  for  the  affected  systems  or 
components,  as  well  as  the  testing  performed 
for  redundant  systems  or  components, 
supports  continued  availability  of  the 
affected  functions. 

In  addition,  the  proposed  changes  do  not 
involve  any  physical  changes  to  the  affected 
systems  or  components,  nor  do  they  involve 
any  changes  to  .setpoints,  operating  limits,  or 
safety  limits. 

Based  on  the  above,  the  assumptions  in  the 
licensing  basis  are  not  impacted,  and  the 
proposed  TS  changes  do  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

/ittomey/or/icensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius  LLP,  1800  M 
Street,  NW.  Washington,  DC  20036. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One.  Units  1  and  2  (ANO-1&-2).  Pope 
County,  Arkansas 

Date  of  amendment  request: 
September  17,  1999. 

Description  of  amendment  request: 
The  proposed  change  to  the  Arkansas 
Nuclear  One,  Units  1  and  2  (ANO-1  and 
ANO-2),  Technical  Specifications 
would  lower  the  maximum  limit  for 
contents  of  the  gaseous  radioactive 
system  from  300,000  curies  (Ci)  to 
78,782  Ci  and  82,400  Ci  for  ANO-1  and 
ANO-2,  respectively.  This  limit  would 
ensure  that,  upon  an  uncontrolled 
release  of  the  tank's  contents  over  a  2- 
hour  period,  the  resulting  total  whole 
body  exposure  to  a  member  of  the 
public  at  the  nearest  exclusion  area 
boundary  would  not  exceed  0.5 
roentgen  equivalent  man  (rem). 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with 
10CFR50.91(a)(l)  regarding  no  significant 
hazards  considerations  using  the  standards  in 
10CFR50.92(c).  A  discussion  of  these 
standards  as  they  relate  to  this  amendment 
request  follows: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  proposed  change  to  lower  the  current 
technical  specification  (TS)  gas  storage  tank 
activity  limits  does  not  require  new  hardware 
or  physical  equipment  modifications  to  the 
plant  design.  By  lowering  the  setpoint,  the 
resultant  exposure  at  the  exclusion  area 
boundary  upon  an  inadvertent  release  of  a 
gas  storage  tank's  content  will  be  limited  to 
0.5  rem.  Therefore  the  consequences  of  such 
an  uncontrolled  release  of  activity  are 
effectively  reduced.  Additionally,  no  new 
accident  is  introduced  by  the  proposed 
reduction  in  activity  limits  associated  with 
the  gas  storage  tanks. 

Therefore,  reducing  the  gas  storage  tank 
limits  ft-om  300,000  Curies  (Ci)  to  78,782  Ci 
and  82.400  Ci  (ANO-1  and  ANO-2. 
respectively)  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  From 
any  Previously  Evaluated 

The  proposed  change  affects  the 
consequences  of  an  event  associated  with  the 
loss  of  gas  storage  tank  radioactive  contents 
on  either  ANO-1  or  ANO-2.  Since  this  event 
has  been  previously  evaluated,  no  new  or 
different  accident  can  be  associated  with  the 
proposed  change.  Decreasing  the  present  TS 
activity  limits  results  in  an  exposure  at  the 
exclusion  area  boundary  to  be  limited  to  0.5 
rem  in  the  qvent  of  an  inadvertent  release  of 
a  gas  storage  tank's  content. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety 

The  proposed  change  conservatively 
lowers  the  existing  TS  GRW  [Gaseous 
Radwaste]  System  gas  storage  tank  activity 
limits  from  300.000  Ci  to  78,782  Ci  and 
82,400  Ci  (ANO-1  and  ANO-2  respectively). 
In  doing  so,  the  resultant  exposure  to  a 
member  of  the  public  at  the  exclusion  area 
boundary  during  an  inadvertent  release  of  gas 
storage  tank  contents  over  a  two-hour  period 
is  reduced  to  0.5  rem  or  less.  The  proposed 
change,  therefore,  retains  the  margin  of  safety 
for  both  ANO-1  and  ANO-2. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safely. 

Therefore,  based  on  the  reasoning 
presented  above  and  the  previous  discussion 
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by  4.  The  revised  FHyi  analyses  also 
credit  this  action  at  a  20  minute  delay 
to  be  consistent  with  he  Loss  of  Coolant 
Accident  (LOCA)  ana  ysis. 

Furthermore,  an  en  or  was  discovered 
in  one  of  the  FHA  calculations.  The 
release  rate  assumed  in  the  analysis  did 
not  ensure  that  the  RCl  1.25  assumption 
of  a  2-hour  release  was  preserved.  The 
error  is  the  result  of  aji  inherent  bias  in 
the  secondary  mixing  effects  in  the  dose 
calculation.  The  resul  s  continue  to  be 
bounded  by  the  guida  ice  contained  in 
SRP  15.7.4  and  RG  1.2  5. 

Reanalysis  showed  hat  the  release 
rate  error,  compounde  d  with  the  other 
changes  discussed  ab(  ve,  resulted  in 
calculated  doses  great  sr  than  those 
currently  found  in  the  RBS  USAR.  In 
addition,  some  of  the  i  loses  were  also 
greater  than  those  pres  ented  in  the 
Amendment  85  submittal.  However,  the 
licensee  has  stated  thajt  the  results  of  the 
revised  analyses  remain  "well  within" 
10  CFR  100,  the  guidance  contained  in 
SRP  15.7.4,  and  RG  1.25.  Since  the 
analyses  results  are  above  those 
reported  in  the  RBS  USAR,  the  criterion 
of  10  CFR  50.59(a)(2)(i)  is,  therefore, 
satisfied.  Accordingly,  the  licensee  has 
concluded  that  these  changes  involve  an 
unreviewed  safety  question. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  analyses  changes  described  by  this 
proposed  change  to  the  USAR  are  not 
initiators  to  events,  eind,  therefore,  do  not 
involve  the  probability  of  an  accident.  The 
changes  to  the  FHA  calculations  for 
radiological  doses  following  a  FHA  reflect 
the  current  operating  strategies  and  make  the 
analyses  consistent.  These  changes  included: 

•  Accounting  for  the  impact  of  extended 
bumup  fuel, 

•  Addressing  a  change  to  the  control  room 
atmospheric  dispersion  factors  assumed  in 
the  analysis,  and 

•  Revising  the  Radial  Peaking  Factor  (RPF) 
used  in  the  analysis.  Current  core  design 
strategies  could  lead  to  a  RPF  higher  [than] 
that  assumed  in  Regulatory  Guide  1.25. 

The  TRANSACT  code  is  used  for  offsite 
dose  and  control  room  dose  calculations.  The 
TRANSACT  code  is  derived  from  the  TACT 
V  code  documented  in 

NUREG/CR-5109.  RBS  has  benchmarked 
the  TRANSACT  code  as  discussed  in  the 
request  dated  August  17,  1995,  (RBG-41728) 
which  resulted  in  the  NRC  granting 
Amendment  85. 

The  revisions  to  the  FHA  are  used  to 
establish  operational  conditions  where 


specific  activities  represent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions 
include: 

•  Initial  fuel  movement  in  the  Fuel 
Building  24  hours  after  shutdown, 

•  Fuel  movement  in  Primary  Containment 
after  80  hours  with  le.qkrate  testing  being 
conducted,  and 

•  Fuel  movement  in  Primary  Containment 
with  the  Primary  Containment  open. 

Because  the  analyses  affected  by  the 
changes  are  not  considered  an  initiator  to  any 
previously  analyzed  accident,  these  changes 
cannot  increase  the  probability  of  any 
previously  evaluated  accident.  Therefore, 
this  change  does  not  increase  the  probability 
of  occurrence  of  an  accident  evaluated 
previously  in  the  safety  analysis  report 
(SAR). 

This  proposed  change  to  the  USAR  does 
increase  the  consequences  of  an  accident,  but 
the  increase  is  within  all  regulatory  limits 
and  guidance.  While  the  calculated  off-site 
and  control  room  doses  of  a  FHA  did 
increase,  the  dose  consequences  remain 
below  the  regulatory  limits  of  10  CFR  100 
and  10  CFR  50.  Appendix  A,  GDC  [General 
Design  Criterion]-19  as  approved  per 
NUREG-0989,  and  the  guidance  contained  in 
SRP  15.7.4  of  less  than  25%  of  the  10  CFR 
100  limits.  The  cause  of  these  events  remains 
the  failure  of  the  fuel  assembly  lifting 
mechanism.  These  analyses  demonstrated 
that  for  the  worst  case  bundle  drop,  the 
regulatory  dose  guidelines  of  SRP  15.7.4 
continue  to  be  satisfied  for  the  required 
decay  periods. 

This  change  accounts  for  the  potential 
effects  of  current  fuel  design  and  operating 
strategies  including  increased  burnup  of  fuel, 
increased  iodine-131  fraction  released,  Main 
Control  Room  ventilation  system  operation, 
and  release  rate  timing  assumptions. 
Reanalysis  of  the  off-site  dose  calculation 
demonstrates  that  the  revised  doses  are 
increased  but  remain  less  than  the  regulatory 
limits  of  10  CFR  100  and  within  the  guidance 
of  SRP  15.7.4.  Therefore,  this  change  does 
not  significantly  increase  the  consequences 
of  an  accident  previously  evaluated  in  the 
SAR. 

The  proposed  changes,  in  conjunction  with 
existing  administrative  controls,  bound  the 
conditions  of  the  current  design  basis  fuel 
handling  accident  analysis.  The  analysis  also 
concludes  the  limiting  offsite  radiological 
consequences  are  well  within  the  acceptance 
criteria  of  NUREG[-]0800,  Section  15.7.4  and 
10  CFR  50,  Appendix  A,  GDC[-]19.  The 
analysis  is  also  conducted  in  a  conservative 
manner  containing  margins  in  the  calculation 
of  mechanical  analysis,  iodine  inventory,  and 
iodine  decontamination  factor.  Each  of  these 
conservatisms  will  further  decrease  the 
consequences.  Therefore,  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  any 
previously  evaluated  accident. 

2.  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previous[ly]  analyzed. 

This  change  does  not  involve  initiators  to 
any  events  in  the  SAR,  nor  does  the  activity 
create  the  possibility  for  any  new  accidents. 
Rather,  this  change  is  a  result  of  the 
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evaluation  of  the  most  limiting  FHA,  which 
can  occur  at  River  Bend. 

The  proposed  changes  to  the  dose  analyses 
are  consistent  with  previous  limits,  only 
revising  previous  evaluations  to  account  for 
current  operating  strategies  and  assumptions. 
These  changes  included: 

•  Accounting  for  the  impact  of  extended 
bumup  fuel, 

•  addressing  a  change  to  the  control  room 
atmospheric  dispersion  factors  assumed  in 
the  analysis,  and 

•  Revising  the  Radial  Peaking  Factor  (RPF) 
used  in  the  analysis.  Current  core  design 
strategies  could  lead  to  a  RPF  higher  (tlian] 
that  assumed  in  Regulatory  Guide  1.25. 

The  radiological  consequences  remain 
within  accepted  limits  of  10  CFR  100  and 
guidance  of  the  Standard  Review  Plan 
(NUREG-0800)  Section  15.7.4.  Therefore, 
these  changes  are  consistent  with  the  design 
basis  etnalysis.  The  proposed  changes  do  not 
introduce  any  new  modes  of  plant  operation 
and  do  not  involve  physical  modifications  to 
the  plant.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previoi*s[ly]  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  dose  consequences  are  calculated  in 
accordance  with  regulatory  guidance  found 
in  Regulatory  Guide  1.25  and  the  SRP 
[Slection  15.7.4.  The  RBS  analyses 
conservatively  assumed  that  failures  are 
consistent  with  those  in  the  standard  General 
Electric  GESTAR  II.  These  analyses  result  in 
a  bounding  number  of  fuel  failures.  The  RBS 
analyses  are  also  consistent  with  those 
approved  by  the  NRC  [Nuclear  Regulatory 
Commission]  in  support  of  Technical 
Specification  Amendments  35  and  85  to  the 
River  Bend  Station  license  (NPF-47).  The, 
radiological  dose  consequences  resulting 
from  these  failures  are  therefore  analyzed 
using  accepted  methods  and  criteria.  In 
addition,  the  analyses  contain  known 
conservatisms  and  margins  to  ensure  the 
results  will  remain  bounding. 

The  revised  limits  are  used  to  establish 
operational  conditions  where  specific 
activities  represent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis  and 
are  established  such  that  the  radiological 
consequences  are  at  or  below  the  current 
regulatory  limits  and  guidance.  Safety 
margins  and  analytical  conservatisms  have 
been  evaluated  and  are  well  understood. 
Conservative  methods  of  analysis  are 
maintained  through  the  use  of  accepted 
methodology  and  benchmarking  the 
proposed  methods  to  previous  analysis. 
Margins  are  retained  to  ensure  that  the 
analysis  adequately  bounds  all  postulated 
event  scenarios.  The  proposed  change  only 
eliminates  some  excess  conservatism  from 
the  analysis. 

In  addition,  EOI  [Entergy  Operations,  Inc.] 
has  implemented  NUMARC  [Nuclear 
Management  and  Resources  Council  (now 
NEI)]  91-06  guidelines  for  shutdown 
operations  at  RBS.  Shutdown  Operations 
Protection  Plan  and  Primary-Secondary 
Containment  Integrity  procedures  presently 
include  guidance  for  closure  of  the 
containment  hatch  and  other  significant 


openings  in  containment,  in  addition  to  the 
requirements  contained  in  the  license  and 
design  basis.  This  additional  protection  will 
enhance  the  ability  to  limit  offsite  effects. 

Acceptance  limits  for  the  fuel  handling 
accident  are  provided  in  10  CFR  100  with 
additional  guidance  provided  in  NUREG[-] 
0800,  Section  15.7.4.  The  proposed 
changes  continue  to  ensxu^  that  the 
whole-body  and  thyroid  doses  at  the 
exclusion  area  and  low  population  zone 
boundaries,  as  well  as  control  room 
doses,  are  below  the  corresponding 
regulatory  limits.  These  margins  are 
unchanged,  therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  commission  has  provided  guidance 
concerning  the  application  of  the  standards 
of  10  CFR  50.92  by  providing  certain 
examples  (51  FR  7751,  March  6,  1986)  of 
amendments  that  are  not  considered  likely  to 
involve  a  significant  hazards  consideration. 
This  proposed  amendment  is  very  similar  to 
example  (vi): 

(vi)  A  change  which  either  may  result  in 
some  increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a  safety 
margin,  but  where  the  results  of  the  change 
are  clearly  within  all  acceptable  criteria  with 
respect  to  the  system  or  component  specified 
in  the  Standard  Review  Plan:  for  example,  a 
change  resulting  from  the  application  of  a 
small  refinement  of  a  previously  used 
calculational  model  or  design  method. 

As  we  have  shown  in  the  preceding 
discussion,  this  refinement  to  the  FHA  dose 
calculation  results  in  a  small  increase  to  the 
consequences  of  a  previously  analyzed 
accident,  but  the  results  of  the  change  remain 
clearly  within  the  guidelines  of  10  CFR  100, 
Appendix  A,  GDC[-]19,  and  the  guidance  of 
SRP  [S]ection  15.7.4,  without  reducing  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
cimendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Florida  Power  and  Light  Company,  et 
al,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request: 
November  17,  1999  (L-99-241) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  St.  Lucie  Unit  1  and  Unit  2 
Technical  Specifications  (TS)  to  require 
laboratory  testing  of  activated  charcoal 
samples  for  applicable  engineered  safety 
feature  ventilation  systems  using  the 
American  Society  for  Testing  and 


Materials  (ASTM)  D3803-1989  protocol. 
The  affected  TS  are  Units  1  and  2  shield 
building  ventilation  system,  TS  4.6.6.1; 
Unit  1  emergency  core  cooling  system 
area  ventilation  system,  TS  4.7.8.1;  Unit 
1  control  room  emergency  ventilation 
system,  TS  4.7.7.1;  Unit  2  control  room 
emergency  air  cleanup  system,  TS  4.7.7; 
and  Unit  1  fuel  pool  ventilation 
system — fuel  storage,  TS  4.9.12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  The  new  charcoal  testing  protocol 
is  performed  ofTsite  on  samples  extracted 
from  the  safety-related  ventilation  systems. 
Therefore,  there  is  no  impact  on  any  accident 
initiator  and  therefore,  no  changes  on  the 
probability.  The  proposed  testing  protocol  is 
more  conservative  than  previous  tests; 
therefore,  the  efficiency  of  charcoal  for  the 
affected  safety-related  systems  would  not  be 
overestimated.  With  the  new  testing  protocol, 
more  conservative  testing  results  are 
expected  since  the  temperature  at  which 
testing  is  performed  is  lower  and  the  charcoal 
retention  capability  is  more  consistent  with 
actual  accident  conditions.  The  proposed 
change  thus  ensures  that  the  charcoal  in 
service  will  comply  with  the  penetration 
requirements  to  meet  the  design  basis 
accident  conditions. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a'new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  new  charcoal 
testing  protocol  only  affects  surveillance 
testing  requirements  for  ventilation  systems. 
The  functions  of  these  systems  remain 
unchanged  and  unaffected.  No  new  system 
interactions  have  been  introduced  by  the 
proposed  amendment,  which  would  create  a 
new  or  different  type  of  accident  than 
previously  analyzed.  No  physical  changes  are 
being  made  to  any  structure,  system  or 
component.  The  operation  of  the  facility  has 
not  been  altered  by  the  proposed 
amendment.  The  systems  involved  are  not 
considered  to  initiate  any  accidents  as 
previously  evaluated. 
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The  proposed  air  endment  will  not  change 
the  physical  plant  (  r  the  modes  of  operation 
defined  in  the  facil  ty  license.  The  changes 
do  not  involve  the  iddition  of  new 
equipment  or  the  n  odification  of  existing 
equipment,  nor  do  hey  alter  the  design  of  St. 
Lucie  plant  system  .  Therefore,  operation  of 
the  facility  in  accoi  dance  with  the  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  differer  t  kind  of  accident  from 
any  accident  previc  usly  evaluated. 

3.  Operation  of  tl  e  facility  in  accordance 
with  the  proposed  imendment  would  not 
involve  a  significai  t  reduction  in  a  margin  of 
safety. 

The  proposed  an  endment  does  not  involve 
a  reduction  in  the  i  largin  of  safety.  The 
margin  of  safety  of  the  Technical 
Specifications,  its  1  lases,  the  Final  Safety 
Analysis  Report,  tl  e  Safety  Evaluation  Report 
or  in  any  other  des  gn  document  has  not  been 
affected  by  the  pro  )osed  amendment.  The 
change  provided  ii  this  proposed 
amendment  is  rela  ed  to  introducing  an 
improved  testing  p  rotocol  for  the  activated 
charcoal  in  safety  i  elated  ventilation  systems. 
The  change  consis  s  of  testing  the  charcoal 
with  a  new  testing  protocol  and  with  lower 
test  temperatures  t )  resemble  more  closely 
accident  condition  i  and  to  eliminate 
potential  overestin  ation  of  charcoal 
efficiency. 

Therefore,  opera  ion  of  the  facility  in 
accordance  with  tl  e  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  las  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeal  s  that  the  three 
standards  of  50. (  2(c)  are  satisfied. 
Therefore,  the  N  IC  staff  proposes  to 
determine  that  t  le  amendment  request 
involves  no  sign  ificant  hazards 
consideration. 

Attorney  for  U  :ensee:  M.S.  Ross. 
Attorney.  Florid  i  Power  &  Light.  P.O. 
Box  14000.  June  Beach.  Florida  33408- 
0420 

NRC  Section  t  Ihief:  Richard  P.  Correia 

GPU  Nuclear,  Ir,  c,  et  al.  Three  Mile 
Island  Nuclear !.  station,  Unit  2  (TMI-2), 
Docket  No.  50-::  20.  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 


Novembers,  19  >9. 

Description  o^  amendment  request: 
The  proposed  at  nendment  would  revise 
Technical  Sped  Rcations  (TSs)  Sections 
6.8.1.4.  6.5.4.6.  i.lS,  6.14.  and  6.8.3. 
Specifically.  Sections  6.13,  6.14  and 
6.8.3  would  be  i  evised  to  eliminate  the 
requirement  to  i  lotify  the  Nuclear 
Regulatory  Com  mission  (NRC)  of 
exceeding  environmental  limits  and 
changes  to  envi  onmental  permits  such 
as  National  Pol:  ution  Discharge 
Elimination  Sy;  tem  (NPDES).  The 
requirements  cc  ntained  in  the 
individual  envi  onmental  permits  and 
program  regulal  ions  administered  by  the 
U.S.  Environme  nt  Protection  Agency 


(EPA).  Pennsylvania  Department  of 
Environmental  Protection  (PADEP),  and 
other  regulatory  agencies  with  program 
jurisdiction  for  reporting  are  included  in 
plant  procedures  and  data  base  tracking 
systems.  Sections  6.8.1.4  and  6.5.4.6  are 
changes  to  the  amendment  that  are 
administrative  in  nature  and  reflect  a 
streamlining  of  the  GPU  Nuclear.  Inc. 
management  structure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analyses  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  to  the  TMI-2 
[Three  Mile  Island.  Unit  2)  Technical 
Specifications  do  not  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
analyzed  in  the  safety  analysis  report.  The 
changes  have  no  impact  on  plant  operations 
or  the  release  of  radioactive  materials. 

2.  The  proposed  changes  to  the  TMI-2 
Technical  Specifications  will  not  create  the 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  any  previously 
evaluated  in  the  safety  analysis  report 
because  no  plant  configuration  or  operational 
changes  are  involved. 

3.  The  changes  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  basis  for  any  technical 
specification  for  TMI-2  because  no  change  to 
operational  limits  will  be  made. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Ernest  L.  Blake. 
Jr  Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N.  Street,  N.W., 
Washington.  DC  20037. 

NRC  Section  Chief:  Mike  Masnik. 

lES  Utilities  Inc..  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Dateof  amendment  request: 
November  10,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  5.5.7.C,  to 
commit  to  the  American  Society  for 
Testing  and  Materials  (ASTM)  D3803- 
1989  test  protocol  for  the  ventilation 
filter  testing  program.  The  proposed 
changes  are  consistent  with  Attachment 
2.  Sample  Technical  Specifications,  in 
Generic  Letter  99-02.  Because  the 
current  TS  penetration  limits  do  not 
reflect  a  safety  factor  in  excess  of  that 
assumed  in  the  dose  calculations  of  the 


accident  analysis,  the  TS  change  request 
wovdd  also  revise  the  allowable 
penetration  values  to  correspond  to  a 
safety  factor  of  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
for  the  administrative  changes: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  ESF  [engineered  safety  feature] 
ventilation  systems  are  not  initiators  of  any 
accident  previously  evaluated  and  the  change 
in  testing  protocol'to  ASTM  D3803-1989  as 
requested  by  the  NRC  will  be  more  accurate 
and  realistic  and  provide  greater  assurance  of 
consistency.  The  acceptance  criteria  will  be 
more  conser\'ative  than  those  currently  used 
inTS5.5.7.c. 

2.  The  proposed  amendment  will  nyt 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  types  of  accidents  are  being 
introduced  because  no  modifications  or 
changes  in  operations  are  being  proposed  for 
the  ESF  [engineered  safety  feature] 
ventilation  systems.  The  proposed  changes  to 
TS  5.5. 7.C  impact  acceptance  criteria  and  test 
protocols  only. 

3.  The  proposed  amendment  will  not 
involve  A  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  is  not  reduced.  The 
proposed  change  in  ESF  ventilation  testing 
protocol  includes  a  safety  factor  of  two  (2)  for 
the  penetration  limit  in  excess  of  that 
assumed  in  the  dose  calculations  of  the 
DAEC  [Duane  Arnold  Energy  Center] 
accident  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Al  Gutterman, 
Morgan,  Lewis  &  Bockius.  1800  M 
Street.  NW.,  Washington.  DC  20036- 
5869. 

NRC  Section  Chief:  Claudia  M.  Craig. 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request: 
November  22,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  adopt 
selected  NRC-approved  generic  changes 
to  the  Improved  Technical 
Specifications  (ITS)  NUREGs.  The  16 
changes  come  from  the  Technical 
Specification  Task  Force  (TSTF)  process 
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developed  by  the  industry  and  the  NRC. 
Three  of  these  changes  are  Bases-only 
changes  but  are  included  for 
completeness  relative  to  the  TSTF 
process. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
for  the  administrative  changes: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves 
reformatting,  renumbering,  and  rewording 
the  existing  Technical  Specifications.  The 
reformatting,  renumbering,  and  rewording 
process  invglves  no  technical  changes  to  the 
existing  Technical  Specifications.  As  such, 
this  change  is  administrative  in  nature  and 
does  not  affect  initiators  of  analyzed  events 
or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  change  will 
not  impose  any  new  or  eliminate  any  old 
requirements.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  effect  on 
any  safety  analyses  assumptions.  This  change 
is  administrative  in  nature.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety^ 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
for  more  restrictive  changes: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  provides  more 
stringent  requirements  for  operation  of  the 
facility.  These  more  stringent  requirements 
do  not  result  in  operation  that  will  increase 
the  probability  of  initiating  an  analyzed  event 
and  do  not  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient  event. 
The  more  restrictive  requirements  continue 
to  ensure  process  variables,  structures, 
systems,  and  components  are  maintained 
consistent  with  the  safety  analyses  and 
licensing  basis.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Does  the  change  create  the  possibility  of 
a  new  or  difl^erent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  change  does 
impose  different  requirements.  However, 
these  changes  are  consistent  with  the 
assumptions  in  the  safety  analyses  and 
licensing  basis.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  imposition  of  more  restrictive 
requirements  either  has  no  effect  on  or 
increases  the  margin  of  plant  safety.  As 
provided  in  the  justification,  each  change  in 
this  category  is,  by  definition,  providing 
additional  restrictions  to  enhance  plant 
safety.  The  change  maintains  requirements 
within  the  safety  analyses  and  licensing 
basis.  Therefore,  the  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
for  less  restrictive  changes — removed 
detail: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates  certain 
details  from  the  Technical  Specifications  to 
other  documents  under  regulatory  control. 
The  Bases,  UFSAR  [updated  final  safety 
analysis  report],  and  Technical  Requiremeilts 
Manual  wilfbe  maintained  in  accordance 
with  10  CFR  50.59.  In  addition  to  10  CFR 
50.59  provisions,  the  Technical  Specification 
Bases  are  subject  to  the  change  control 
provisions  in  the  Administrative  Controls 
Chapter  of  the  Technical  Specification.  The 
UFSAR  is  subject  to  the  change  control 
provisions  of  10  CFR  50.71(e).  Other 
documents  are  subject  to  controls  imposed  by 
Technical  Specifications  or  regulations. 
Since  any  changes  to  these  documents  will 
be  evaluated,  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  be  allowed. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  irom  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  The  proposed  change  will 
not  impose  or  eliminate  any  requirements 
and  adequate  control  of  the  information  will 
be  maintained.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 


The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  effect  on 
any  safety  analyses  assimiptions.  In  addition, 
the  details  to  be  moved  from  the  Technical 
Specifications  to  other  documents  are  the 
same  as  the  existing  Technical 
Specifications.  Since  any  future  changes  to 
these  details  will  be  evaluated,  no  significant 
reduction  in  a  margin  of  safety  will  be 
allowed.  A  significant  reduction  in  the 
margin  of  safety  is  not  associated  with  the 
elimination  of  the  10  CFR  50.92  requirement 
for  NRC  review  and  approval  of  future 
changes  to  the  relocated  details.  The 
proposed  change  is  consistent  with  the  BWR 
[Boiling  Water  Reactor]/4  Standard  Technical 
Specifications,  NUREG-1433,  issued  by  the 
NRC  Staff,  revising  the  Technical 
Specifications  to  reflect  the  approved  level  of 
detail,  which  indicates  that  there  is  no 
significant  reduction  in  the  margin  of  safety. 

As  required  by  10  CFH  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
for  less  restrictive  changes — category  3, 
relaxation  of  completion  time: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relaxes  the 
Completion  Time  for  a  Required  Action. 
Required  Actions  and  their  associated 
Completion  Times  are  not  initiating 
conditions  for  any  accident  previously 
evaluated  and  the  accident  analyses  do  not 
assume  that  required  equipment  is  out  of 
service  prior  to  the  analyzed  event. 
Consequently,  the  relaxed  Completion  Time 
does  not  significantly  increase  the  probability 
of  any  accident  previously  evaluated.  The 
consequences'^of  an  analyzed  accident  during 
the  relaxed  Completion  Time  are  the  same  as 
the  consequences  during  the  existing 
Completion  Time.  As  a  result,  the 
consequences  of  any  accident  previously 
evaluated  are  not  significantly  increased. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitim  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  The  Required  Actions  and 
associated  Completion  Times  have  been 
evaluated  to  ensure  that  no  new  accident 
initiators  are  introduced.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  relaxed  Completion  Time  for  a 
Required  Action  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
As  provided  in  the  justification,  the  change 
has  been  evaluated  to  ensure  that  the  allowed 
Completion  Time  is  consistent  with  the  safe 
operation  under  the  specified  Condition, 
considering  the  operability  status  of  the 
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issue  of  no  signiScant  hazards 
consideration,  which  is  presented  below 
for  less  restrictive  changes — category  6, 
relaxation  of  surveillance  requirement 
acceptance  criteria: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relaxes  the 
acceptance  criteria  of  Surveillance 
Requirements.  Surveillances  are  not  initiators 
to  any  accident  previously  evaluated. 
Consequently,  the  probability  of  an  accident 
previously  evaluated  is  not  significantly 
increased.  The  equipment  being  tested  is  still 
required  to  be  Operable  and  capable  of 
performing  the  accident  mitigation  functions 
assumed  in  the  accident  analysis.  As  a  result, 
the  consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fix)m  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  relaxed  acceptance  criteria  for 
Surveillance  Requirements  do  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  provided  in  the  justification,  the  relaxed 
Surveillance  Requirement  acceptance  criteria 
have  been  evaluated  to  ensure  that  they  are 
sufficient  to  verify  that  the  equipment  used 
to  meet  the  LCO  [limiting  condition  for 
operation]  can  perform  its  required  functions. 
Thus,  appropriate  equipment  continues  to  be 
tested  in  a  manner  that  gives  confidence  that 
the  equipment  can  perform  its  assumed 
safety  function.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Al  Gutterman, 
Morgan,  Lewis  &  Bockius,  1800  M 
Street.  NW.,  Washington,  DC  20036- 
5869. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
September  3,  1998,  as  supplemented  by 


letters  dated  January  22,  February  5, 
March  17,  and  November  24,  1999.  The 
September  3, 1998,  amendment 
application  was  previously  noticed  in 
the  Federal  Register  on  December  16, 
1998  (63  FR  69345). 

Description  of  amendment  requests: 
The  amendment  would  revise  Section 
5.6.6,  "Reactor  Coolant  System  (RCS) 
PRESSURE  AND  TEMPERATURE 
LIMITS  REPORT  (PTLR),"  of  the 
improved  Technical  Specifications 
(TSs),  that  were  issued  in  Amendment 
Nos.  135  and  135  on  May  28,  1999.  The 
amendment  would  add  the  phrase  "and 
LTOP"  (low-temperatiire  overpressure 
protection)  to  the  first  sentence  of  item 
5.6.6.b  that  identifies  the  limits  that  can 
be  determined  by  the  licensee  in  the 
PTLR,  and  (2)  replace  the  ciurent  list  of 
documents  listed  in  item  5.6.6.b  by  the 
NRC  letter  that  would  approve  this 
amendment  and  Westinghouse  WCAP- 
14040-NP-A,  "Methodology  Used  to 
Develop  Cold  Overpressure  Mitigation 
System  Setpoints  and  RCS  Heatup  and 
Cooldown  Limit  Curves,"  dated  January 
1996.  WCAP-14040-NP-A  is  the  NRC- 
approved  topical  report  which  provides 
a  methodology  for  developing  the  LTOP 
setpoints  and  RCS  heatup  and  cooldown 
limit  curves  for  Westinghouse  plants, 
such  as  Diablo  Canyon  Nuclear  Power 
Plant,  Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

e 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Figures  3.4-2  and 
3.4-3  of  Technical  Specification  (TS)  3.4.9.1 
and  the  associated  Bases  adjust  the  reactor 
coolant  system  (RCS)  heatup  and  cooldown 
pressure/temperature  (P/T)  limits  to  permit 
operation  through  16  effective  full  power 
,  years  (EFPY).  The  16  EFPY  P/T  limits  are 
more  restrictive  than  the  current  limits;  this 
accounts  for  an  expected  incremental 
increase  in  reactor  vessel  embrittlement,  and 
assures  the  reactors  will  continue  to  be 
operated  within  acceptable  stresses  and  at 
temperatures  for  which  the  reactor  vessel 
metal  exhibits  ductile  properties.  The  P/T 
limits  developed  for  16  EFPY  were 
determined  in  accordance  with  10  CFR  50, 
Appendix  G,  and  maintain  the  same  margins 
ot  safety  as  the  current  limits.  The  proposed 
changes  will  not  impact  the  probability  of 
overpressurization  or  brittle  fracture  of  the 
vessel,  and  therefore  will  not  impact  the 
consequences  of  an  accident. 

The  present  low  temperature  overpressure 
protection  (LTOP)  pressure  and  enable 
temperature  setpoints  were  reviewed  and 
found  to  be  acceptable  and  conservative  for 
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use  through  16  EFPY.  based  on  use  of  ASME 
[American  Society  of  Mechanical  Engineers] 
Code  Case  N-514,  which  provides  acceptable 
margins  to  the  prevention  of  vessel 
overpressurization  and  brittle  fracture. 
Therefore,  there  is  no  change  to  the 
consequences  of  accidents  previously 
analyzed.  Since  no  changes  are  proposed  in 
the  actual  LTOP  setpoints,  nor  any  physical 
alteration  of  the  LTOP  system,  nor  a  change 
to  the  method  by  which  the  LTOP  system 
performs  its  function,  there  would  be  no 
change  to  the  probability  of  an  accident 
previously  evaluated.  The  proposed  change 
to  the  Bases  incorporates  use  of  ASME  Code 
Case  N-514.  which  will  benefit  DCPP  [Diablo 
Canyon  Power  Plant]  by  not  resulting  in  a 
reduced  RCS  P/T  window  and  reduced 
powor-operated  relief  valve  (PORV)  pressure 
setpoint  for  LTOP.  This  maintains  the  current 
level  of  operator  flexibility  during  heatup 
and  cooldown,  and  prevents  an  increase  in 
the  probability  of  an  accident  associated  with 
an  inadvertent  PORV  actuation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously        '' 
evaluated. 

The  proposed  changes  to  TS  3.4.9.1, 
"Reactor  Coolant  System — Pressure/ 
Temperature  Limits,"  do  not  involve  any 
physical  alteration  to  any  plant  system  or 
change  the  method  by  which  any  safety- 
related  system  performs  its  function.  The 
changes  to  TS  3.4.9.1  account  for  the  effects 
of  an  incremental  increase  in  reactor  vessel 
embrittlement  and  are  requested  in  order  to 
restrict  future  reactor  operation  to  within 
acceptable  stress  levels  and  temperature 
regimes  in  accordance  with  10  CFR  50. 
Appendix  G,  requirements.  These  changes 
are  needed  to  maintain  the  current  P/T  limit 
margins  of  safety  as  defined  by  10  CFR  50, 
Appendix  G,  and  ASME  XI,  Appendix  G,  for 
operation  through  16  EFPY.  The  possibility 
of  a  new  kind  of  accident  such  as 
catastrophic  failure  of  the  reactor  vessel  is 
prevented  by  maintaining  acceptable  margins 
of  safety. 

The  present  LTOP  pressure  setpoint  was 
reviewed  and  found  to  be  acceptable  and 
conservative  for  the  extension  of  the  P/T 
curves  to  16  EFPY. 

Additionally,  the  proposed  changes  will 
not  affect  the  ability  of  the  LTOP  system  to 
provide  pressure  relief  at  low  temperatures, 
thereby  maintaining  the  LTOP  design  basis. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  to  TS  3.4.9.1  adjust 
the  RCS  heatup  and  cooldown  P/T  limits  to 
permit  operation  through  16  EFPY.  The  P/T 
limits  have  been  determined  in  accordance 
with  10  CFR  50.  Appendix  G,  and  include 
the  safety  margins  with  regard  to  brittle 
fracture  required  by  the  ASME  Section  XI, 
Appendix  G,  which  maintain  the  same 
margins  of  safety  as  the  current  limits. 


The  LTOP  setpoints  were  reevaluated 
using  the  requirements  of  ASME  Code  Case 
N-514.  This  code  case  was  developed  to 
provide  the  necessary  margins  of  safety  for 
the  prevention  of  reactor  vessel 
overpressurization  and  brittle  fracture.  The 
LTOP  evaluation  results  conclude  the  current 
LTOP  setpoints  are  conservative  for 
operation  through  16  EFPY.  In  addition, 
avoiding  an  unnecessary  reduction  in  the 
LTOP,  the  PORV  pressure  setpoint  prevents 
an  increase  in  the  likelihood  of  an 
inadvertent  PORV  actuation 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133.  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County, 
California 

Date  of  amendment  request: 
December  1,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Humboldt  Bay  Power  Plant  (HBPP) 
Unit  3  Technical  Specifications  (TS) 
related  to  fire  protection,  administrative 
controls,  and  quality  assurance  audits. 
The  fire  protection  requirements  would 
be  relocated  verbatim  fi-om  the  TS  to  the 
HBPP  Defueled  Safety  Analysis  Report 
(DSAR).  The  administrative  controls 
requirements  would  be  revised  to  (1) 
refer  to  the  DSAR  for  a  description  of 
the  plant  organization,  (2)  modify 
information  pertaining  to  plant  staff 
titles  and  qualifications  to  reflect  the 
current  organization,  and  (3)  replace  a 
reference  to  the  Final  Hazards  Summary 
Report  with  a  reference  to  the  DSAR. 
Quality  assurance  audit  requirements 
would  be  relocated  fi-om  the  TS  to  the 
Quality  Assurance  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analyses  of  the 
issue  of  no  significant  hazards 
consideration,  which  are  presented 
below; 

For  the  proposed  changes  to  the  fire 
protection  requirement,  the  licensee's 
analysis  states: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  FPP  [Fire  Protection  Program]  and  FPS 
[Fire  Protection  System]  are  not  being 
changed.  Operability  requirements  and 
procedural  controls  of  the  FPP  and  FPS  are 
not  being  changed.  The  proposed  changes 
involve  only  where  the  FPP  and  FPS 
description  is  located  and  how  changes  can 
be  made.  Consequently,  the  changes  will  not 
affect  the  probability  or  consequences  of  an 
accident  occurring. 

Future  changes  to  the  FPP  and  FPS  as 
described  in  the  Defueled  Safety  Analysis 
Report  would  be  made  in  accordance  with  10 
CFR  50.59.  This  ensures  that  adequate 
controls  will  remain  in  place  so  that  the 
public  health  and  safety  will  be  protected.     ^ 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  FPP  and  FPS  are  not  being  changed. 
Operability  requirements  and  procedural 
controls  of  the  FPP  and  FPS  are  not  being 
changed.  The  proposed  changes  involve  only 
where  the  FPP  and  FPS  description  is  located 
and  how  changes  can  be  made. 
Consequently,  the  changes  will  not  affect  the 
'  probability  or  consequences  of  an  accident 
occurring. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  FPP  and  FPS  are  not  being  changed. 
Operability  requirements  and  procedural 
controls  of  the  FPP  and  FPS  are  not  being 
changed.  The  proposed  changes  involve  only 
where  the  FPP  and  FPS  description  is  located 
and  how  changes  can  be  made. 
Consequently,  the  changes  will  not  affect  the 
probability  or  consequences  of  an  accident 
occurring. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

For  the  proposed  changes  to  the 
administrative  controls  requirements, 
the  licensee's  analysis  states: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  organization  title  and  responsibility 
changes  update  the  Technical  Specification 
(TS)  to  reflect  the  current  organization  and 
have  no  impact  on  the  function  or  operability 
of  plant  systems,  structures,  or  components, 
or  the  ability  of  the  plant  to  safely  maintain 
SAFSTOR  status.  Consequently,  the  changes 
will  not  affect  the  probability  or 
consequences  of  an  accident  occurring. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
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analyses.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  aO-e 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esquire,  Pacific  Gas  and 
Electric  Company.  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Michael  Masnik. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  aniendments: 
October  12, 1999  {TS  99-15). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequoyah  (SQN)  Operating  Licenses 
DPR-77  (Unit  1)  and  DPR-79  (Unit  2)  by 
revising  the  Technical  Specification 
(TS)  to  provide  for  unisolation  of 
containment  penetrations  under 
administrative  controls.  This  revision 
will  add  a  footnote  to  Specification 
3.9.4.C  indicating  this  allowance  and  the 
necessary  Bases  addition  for  this  section 
to  clarify  the  use  of  this  allowance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  will  allow  the 
opening  of  specific  containment  penetrations 
during  the  movement  of  irradiated  fuel  or 
core  alterations  provided  administrative 
controls  are  implemented.' These  controls 
will  establish  the  proper  aWareness  of  the 
unisolated  penetration  coiidition,  designate 
individuals  to  isolate  the  penetration  in  the 
event  of  an  FHA  [fuel  handling  accident], 
and  [to|  ensure  the  auxiliary  building  gas 
treatment  system  (ABGTS  is  available.  The 
status  of  containment  pen  strations  does  not 
impact  the  generation  of  an  accident  nor  does 
the  ability  to  unisolate  penetrations  affect 
this  potential.  Ihe  proposed  revision  does 
not  alter  any  plant  equipment  or  operating 
practices  other  than  penetration  isolation 
such  that  the  probability  of  an  accident  is 
increased. 

The  administrative  controls  provide 
adequate  requirements  to  provide  timely 
identification  and  closure  of  penetrations 
opened  under  this  allowance  should  a  fuel 
handling  event  occur.  Designated  individuals 
ensure  that  adequate  resources  are  available 


to  isolate  the  penetration  such  that  the  offsite 
dose  consequences  are  not  significantly 
impacted.  The  lack  of  motive  force  in 
containment  during  fuel  movement  to  expel 
the  radioactive  material  allows  a  more 
flexible  isolation  interval.  The  exception  for 
the  containment  ventilation  isolation  valves 
is  based  on  being  exposed  to  a  motive  force 
and  the  flow  paths  outside  the  auxiliary     . 
building  secondary  containment  enclosure 
(ABSCE)  is  based  on  being  exposed  to  an 
unfiltered  atmosphere.  Timely  isolation  of 
the  specified  flow  paths  is  required  to  ensure 
that  the  unlikely  transmission  of  radioactive 
material  does  not  occur.  Interactions  that 
may  occur  during  the  period  of  time  before 
isolation  will  be  controlled  by  operation  of 
the  ABGTS  and  will  not  significantly 
increase  the  consequences  of  an  accident  as 
previously  evaluated.  Completion  of 
penetration  isolation  and  operation  of  the 
ABGTS,  as  required  by  the  administrative 
controls,  will  maintain  the  offsite  dose 
consequences  well  within  the  10  CFR  100 
limits. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  allowance  to  open 
penetrations  in  Mode  6  will  not  alter  plant 
functions  or  equipment  operating  practices 
other  than  penetration  isolation. 
Containment  penetration  status  is  not 
considered  to  be  the  source  of  an  accident. 
Therefore,  since  the  plant  functions  and 
equipment  are  not  altered  and  the  isolation 
status  of  containment  penetrations  do  not 
contribute  to  the  initiation  of  postulated 
accidents,  the  proposed  revision  will  not 
create  a  new  or  different  kind  of  accident. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  isolation  requirements  for  containment 
penetrations  ensure  that  the  release  of 
radioactivity  is  minimized  to  maintain  the  10 
CFR  100  limits  for  offsite  dose  consequences 
in  the  event  of  an  FHA.  The  proposed  change 
to  allow  penetrations  to  be  unisolated  does 
not  significantly  affect  the  expected  dose 
consequence  because  of  the  absence  of 
containment  pressurization  potential  during 
fuel  movement  or  core  alterations.  The  most 
significant  offsite  dose  contributor  to  the  fuel 
handling  event  is  the  containment  purge 
system  that  generates  a  motive  force  for  the 
radioactive  material.  This  flow  path  is 
excluded  from  the  proposed  allowance 
because  of  this  motive  force  potential  along 
with  flow  paths  outside  the  ABSCE.  Without 
this  motive  force,  as  is  the  case  with  other 
penetrations  during  fuel  movement  or  core 
alterations,  the  potential  for  additional  offsite 
dose  consequence  is  unlikely.  As  an 
additional  measure,  this  allowance  applies  to 
flow  paths  that  can  be  filtered  by  the  ABGTS. 
Therefore,  the  margin  of  safety  provided  by 
the  containment  building  penetration 
requirements  is  not  significantly  impacted  by 
the  proposed  allowance  to  open  penetrations 
under  administrative  controls.  With  the 
timely  provision  to  identify  and  isolate 
affected  penetrations  and  the  provision  for 
ABGTS  operability,  the  margin  of  safety  is 
maintained  without  a  significant  reduction. 
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The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appeeirs  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH. 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
November  24.  1999  (TS  99-16). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequovah  (SQN)  Operating  Licenses 
DPR-77  (Unit  1)  and  DPR-79  (Unit  2)  by 
updating  the  Technical  Specification 
(TS)  surveillance  requirements  for 
penetration  efficiency  tests  of  charcoal 
adsorbers  to  comply  with  American 
Society  for  Testing  and  Materials 
(ASTM)  test  standard  ASTM  D3803- 
1989  as  directed  by  NRC  Generic  Letter 
(GL)  99-02. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the. 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  will  require 
laboratory  tests  of  safety-related  charcoal 
filter  adsorbers  to  tighter  specifications.  NRC 
research  indicates  that  the  new  test  protocols 
yield  more  accurate  measures  of  filter 
efficiency  and  better  reproducibility  of  test 
results.  No  physical  change  is  made  to  the 
filter  by  these  expanded  timeframes  of  testing 
and  tighter  controls:  therefore,  no  change  to 
the  filter  behavior  is  expected.  Current 
methods  for  selecting  and  obtaining  charcoal . 
samples  for  testing  will  be  retained  without 
change.  The  proposed  revision  does  not  alter 
any  plant  equipment  or  operating  practices 
other  than  filter  tests  that  are  conducted 
away  from  the  plant  site,  and  as  such  the 
probability  of  an  accident  is  not  increased. 

Laboratory  test  acceptance  criteria  contain 
a  safety  factor  to  ensure  that  the  efficiency 
assumed  in  the  accident  analysis  is  still  valid 
at  the  end  of  the  operating  cycle.  Because 
ASTM  D3803-1989  is  a  more  accurate  and 
demanding  test  than  older  tests,  upgrading 
TSs  to  the  ASTM  D3803-1989  protocol 
allows  use  of  a  safety  factor  of  2  for 
determining  the  acceptance  criteria  for 
charcoal  filter  efficiency.  This  safety  factor 
can  be  used  for  systems  with  or  without 
humidity  control  because  the  lack  of 


humidity  control  is  already  accounted  for  in 
the  test  conditions. 

Applying  the  ASTM  D3803-1989  test 
methodology  and  using  the  new  safety  factor 
is  expected  to  yield  a  net  improvement  in 
safety.  The  ASTM  D3803-1989  test  protocol 
is  expected  to  improve  the  identification  of 
degraded  charcoal  filters  and  lead  to  their 
timely  replacement  without  any  adverse 
effects  on  filter  performance.  Therefore,  the 
change  in  testing  does  not  significantly 
increase  the  consequences  of  an  accident. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  in  laboratory  tests 
performed  on  charcoal  filters  will  not  alter 
plant  functions  or  equipment  operating 
practices  other  than  possibly  resulting  in 
more  frequent  replacement  of  charcoal  filters. 
As  stated  previously,  current  methods  for 
selecting  and  obtaining  charcoal  samples  for 
testing  will  be  retained  without  change.  The 
ASTM  D3803-1989  test  methodology  is  not 
expected  to  alter  the  filters;  therefore,  it  will 
not  adversely  alter  the  resulting  filter 
performance.  Since  the  plant  functions  and 
equipment  are  not  altered,  the  proposed 
revision  will  not  create  a  new  or  different 
kind  of  accident. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Analyses  of  design -basis  accidents  assume 
a  particular  ESF  [Engineered  Safety  Feature] 
charcoal  filter  adsorption  efficiency  when 
calculating  offsite  and  control  room  operator 
doses.  Charcoal  filter  samples  are  tested  to 
determine  whether  the  filter  adsorber 
efficiency  is  greater  than  that  assumed  in  the 
design-basis  accident  analysis.  The 
laboratory  test  acceptance  criteria  contains  a 
safety  factor  to  ensure  that  the  efficiency 
assumed  in  the  accident  analysis  is  still  valid 
at  the  end  of  the  opierating  cycle.  Because 
ASTM  D3803-1989  is  a  more  accurate  and 
demanding  test  than  older  tests,  NRC 
indicated  in  GL  99-02  that  licensees 
upgrading  their  TS  to  this  new  protocol  will 
be  able  to  use  a  safety  factor  as  low  as  2  for 
determining  the  acceptance  criteria  for 
charcoal  filter  efficiency.  This  safety  factor 
can  be  used  for  systems  with  or  without 
humidity  control  because  the  lack  of 
humidity  control  is  already  accounted  for  in 
the  test  conditions.  As  stated  in  the  GL.  the 
new  test  protocol  and  associated  safety 
factors  have  been  reviewed  and  found  to  not 
significantly  decrease  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authoritv. 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief  Richard  P. 
Correia. 


Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  potice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request 
December  16,  1999. 

Brief  description  of  amendment:  The 
proposed  change  would  amend 
Technical  Specification  4.18.5.b  to 
allow  tube  110/60  to  remain  in  service 
through  the  current  operating  cycle 
(cycle  16)  with  two  axial  indications 
that  have  potential  through-wall  depths 
greater  than  the  plugging  limit.  The 
axial  indications  are  located  in  the  roll 
transition  region  and  are  contained 
within  the  upper  tubesheet. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  December  29, 
1999  (64  FR  73080). 

Expiration  date  of  individual  notice: 
Comments  on  no  significant  hazards 
considerations  by  January  12,  2000; 
requests  for  hearing  by  January  28,  2000. 
Clarification:  The  December  29,  1999. 
notice  indicated  that  requests  for  a 
hearing  with  respect  to  issuance  of  this 
amendment  must  be  filed  by  January  12. 
2000.  The  correct  deadline  for  this 
action  is  January  28,  2000. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458, 
River  Bend  Station,  Unit  1 .  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request: 
December  16,  1999. 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
River  Bend  Station  (RBS)  Technical 
Requirements  Manual,  Section  TR 


1930 
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3.9.14,  and  add  <  n  exception  to  the 
current  prohibiti  an  for  travel  of  loads  in 
excess  of  1200  pi  )unds  over  fuel 
assemblies  in  th<  spent  fuel  storai^e 
pool.  The  except  on  would  allow  the 
licensee  to  move  the  spent  fuel  pool 
(SFP)  watertight  gates,  which  separate 
the  SFP  from  the  cask  and  lower  transfer 
pools,  to  perforn  maintenance  and 
repairs  on  the  ga  es  and  watertight  seals. 
Related  sections  af  the  RBS  Updated 
Safety  Analysis   Report  would  also  be 
revised  to  be  cor  sistent  with  the 
exception.  The  1  censee  determined  that 
movement  of  the  gate,  with  its 
associated  riggin  5,  over  spent  fuel 
would  involve  ai  1  unreviewed  safety 
question  in  acco  dance  with  Title  10  of 
the  Code  of  Fedc  ral  Regulations,  Section 
50.59. 

Date  of  public  ition  of  individual 
notice  in  Federal  Register:  December  21, 


1999  (64  FR  715 


Expiration  date  of  individual  notice: 
January  20,  2000.  Correction:  The 
December  21,  1999,  notice  indicated 

a  hearing  with  respect 
s  amendment  must  be 
28,  2000.  The  correct 
action  is  January  20, 


that  requests  for 
to  issuance  of  th 
filed  by  January 
deadline  for  this 
2000. 

Attorney  for  li  rensee:  Mark 
Wetterhahn,  Esq 


1400  L  Street, 
20005. 


NT  v.,  Washington,  DC 
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amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Arizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
December  16, 1998,  as  supplemented 
July  16,  September  29,  and  December 
21, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  3.8.1  and  3.37  to  ensure 
that  the  appropriate  actions  are  taken  to 
prevent  double  sequencing  of  safety- 
related  loads  and  that  the  setpoint 
allowable  values  for  the  degraded 
voltage  relays  reflect  the  required 
function  of  the  relays. 

Date  of  issuance:  December  29, 1999. 

Effective  Date:  December  29,  1999,  to 
be  implemented  within  90  days. 

Amendment  Nos:  Unit  1-123,  Unit  2- 
123,  Unit  3-123. 

Facility  Operatwg  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  24,  1999  (64  FR  14279) 
The  July  16,  September  29.  and 
December  21,  1999,  letters  provided 
additional  clarifying  information  that 
was  written  within  the  scope  of  the 
original  application  and  Federal 
Register  notice  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  29, 1999. 

No  significcuit  hazards  consideration 
comments  received:  No. 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert: 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  1, 1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  as  follows: 

1.  Technical  Specification  1.1  is 
changed  to  replace  the  definition  of 
Azimuthal  Power  Tilt  with  a  new 
definition. 

2.  Technical  Specification  2.1.1.2  is 
changed  by  replacing  the  peak  linear 
heat  rate  safety  limit  with  less  than  or 
equal  to  22  kW/ft. 

3.  Technical  Specification 
Surveillance  Requirement  (SR)  3.3.6.2  is 
changed  by  replacing  the  degraded 
voltage  function  with  transient  degraded 
voltage  and  steady-state  degraded 
voltage  functions. 

4.  Technical  Specification  SRs  3.8.1.9 
and  3.8.1.15  are  changed  by  replacing 
the  steady-state  voltage  range  with  the 
range  of  greater  than  or  equal  to  4060 
volts  and  less  than  or  equal  to  4400 
volts. 

5.  Technical  Specification  5. 6. 5. a  is 
changed  by  adding  Technical 
Specifications  3.1.4  and  3.3.1  to  the  list. 

6.  Technical  Specification  Figure 
2.1.1-1  is  dianged  by  removing  the 
reference  to  Figure  B2.1-1. 

7.  Various  Technical  Specifications 
and  Figures  2. 1.1 -la  are  changed  by 
removing  references  to  Unit  2,  Cycle  12, 
and  deleting  Figure  2 . 1 . 1-1  a. 

8.  Technical  Specification  5.6.5.b, 
Item  41.ii  is  changed  by  correcting 
CEN-99(B)-P  to  CEN-119(B)-P. 

Date  0/ issuance  .December  15,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  232  and  208. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  6,  1999  (64  FR  54372). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safetv  Evaluation  dated  December  15, 
1999! 

No  significant  hazards  consideration 
comments  received;  No. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
August  6, 1999,  as  supplemented  on 
November  15,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
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Specification  3/4.4.6,  "Vacuum  Relief 
to  remove  specific  operability 
requirements  related  to  position 
indication  for  the  suppression  chamber- 
drywell  vacuum  breakers.  The 
amendments  also  reformat  the  action 
statement  for  inoperable  vacuum 
breakers,  increase  the  surveillance 
interval  for  verifying  that  the  vacuum 
breakers  are  closed,  and  delete  the 
requirement  to  veriiy  that  the  manual 
isolation  valves  are  closed  for  an 
inoperable  and  open  vacuum  breaker. 

Date  of  issuance:  December  21,  1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  138  and  122. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  25,  1999  (64  FR  46428). 

The  November  15, 1999,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  21, 1999. 

No  significant  hazards  consideration 
conmients  received:  No.  ■* 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
July  16,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  4.7.D.6  by  replacing  the 
leakage  limit  of  11.5  standard  cubic  feet 
per  hour  (scfh)  for  each  main  steam 
isolation  valve  (MSIV)  with  a  limit  of  46 
scfh  on  the  total  combined  leakage  for 
the  MSrVs  of  all  four  main  steam  lines. 

Date  of  issuance:  December  21, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  192  and  188. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  25,  1999  (64  FR 
46429). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  al.  Docket 
Nos.  50-A13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  15,  1999. 


Brief  description  of  amendments:  The 
amendments  revise  Section  5.5.7, 
"Reactor  Coolant  Pim[ip  Flywheel 
Inspection  Program,"  of  the  Technical 
Specifications  by  adding  a  new 
paragraph.  The  existing  single 
paragraph  of  Section  5.5.7  requires  that 
inspection  of  each  reactor  coolant  pump 
flywheel  be  done  per  the 
recommendations  of  Regulatory  Position 
C.4.b  of  Regulatory  Guide  1.14.  The 
amendments  add  a  new  paragraph 
which  specifies  that  in  lieu  of 
Regulatory  Positions  C.4.b(l)  and 
C.4.b(2),  alternative  inspection 
techniques  may  be  used.  Date  of 
issuance:  December  21,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  fi-om  the  date  of 
issuance. 

Amendment  Nos.:  182  (Unit  1);  174 
(Unit  2). 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  17,  1999  (64  FR 
62705). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  15,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  Section  5.5.7, 
"Reactor  Coolant  Pump  Flywheel 
Inspection  Program."  of  the  Technical 
Specifications  by  adding  a  new 
paragraph.  The  existing  single 
paragraph  of  Section  5.5.7  requires  that 
inspection  of  each  reactor  coolant  pump 
flywheel  be  done  per  the 
recommendations  of  Regulatory  Position 
C.4.b  of  Regulatory  Guide  1.14.  The 
amendments  add  a  new  paragraph 
which  specifies  that  in  lieu  of 
Regulatory  Positions  C.4.b(l)  and 
C.4.b(2),  alternative  inspection 
techniques  may  be  used. 

Date  of  issuance:  December  21,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  from  the  date  of 
issuance.  ' 

Amendment  Nos.:  190  (Unit  1);  171 
(Unit  2). 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  November  17,  1999  (64  FR 
62706). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

Florida  Power  and  Light  Company,  et 
al.,  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
December  18,  1998,  as  supplemented 
September  13, 1999. 

Brief  description  of  amendment:  This 
amendment  revises  the  St.  Lucie,  Unit  2 
(SL-2),  Technical  Specifications  (TS) 
Index  Page  ID,  TS  1.10,  Dose  Equivalent 
iodine-131;  TS  2.1.1.2,  Linear  Heat  Rate; 
TS  3.1.1.1/4.1.1.1.1,  Shutdown 
Margin— T«g  Greater  than  200  °F;  TS  3/ 
4.1.1.2,  Shutdown  Margin — T,vg  Less 
Than  or  Equal  to  200°F;  TS  3.1.2.2, 
Boration  Systems  Flow  Paths — 
Operating;  TS  3.1.2.4,  Charging 
Pumps — Operating;  TS  3.1.2.6,  Boric 
Acid  Makeup  Pumps — Operating;  TS 
3.1.2.8,  Borated  Water  Sources- 
Operating;  and  TS  6.9.1.11,  Core 
Operating  Limits  Report  (COLR).  The 
amendment  also  relocates  the  core 
operating  limits  for  shutdown  margin  to 
the  SL-2  COLR.  The  following  Bases 
have  also  been  changed  in  connection 
with  this  amendment:  TS  Bases  2.1.1, 
Reactor  Core;  Bases  Figure  B2.1-1,  Axial 
Power  Distributions  for  Thermal  Margin 
Safety  Limits;  TS  Bases  2.2.1,  Reactor 
Trip  Setpoints  (Variable  Power  Level- 
High);  TS  Bases  3/4.1.1.1  and  3/4.1.1.2, 
Shutdown  Margin;  and  TS  Bases  3/ 
4.1.2,  Boration  Systems. 

Date  of  Issuance:  December  21,  1999. 

Effective  Date:  As  of  date  of  issuance, 
to  be  implemented  prior  to  fuel  reload 
for  Cycle  12. 

Amendment  No.:  105. 
Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  February  10,  1999  (64  FR 
6697).  The  supplemental  letter  dated 
September  13,  1999,  provided 
additional  information  that  did  not 
expand  the  scope  of  the  amendment 
request  as  noticed  or  change  the  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1999. 

No  significant  hazards  consideration 
conunents  received:  No. 
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Docket  No.  50-331, 
energy  Center,  Linn 

cation  for  amendment: 
as  supplemented 
I,  1999. 


Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Surveillance 
Requirement  (SR)  3.6.1.3.7  to  allow  a 
"representative  sample"  of  reactor 
instrumentation  line  excess  flow  check 
valves  (EFCVs)  to  be  tested  every  24 
months,  instead  of  testing  each  EFCV 
every  24  months. 

Date  of  issuance:  December  29.  1999. 

Effective  date:  December  29.  1999. 

Amendment  No.:  230. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  14,  1999  (64  FR  38028). 

The  October  5  and  8,  1999,  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29. 
1999.' 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant.  Unit  1,  Berrien  County, 
Michigan 

Date  of  application  for  amendment: 
December  3.  1998. 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  for  sealed  source  leakage 
testing  to  specifically  address  testing 
requirements  for  fission  detectors. 

Date  of  issuance:  December  20.  1999. 

Effective  date:  December  20,  1999. 
with  full  implementation  within  45 
days. 

Amendment  No.:  235. 

Facility  Operating  License  No.  DPR- 
58:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11.  1999  (64  FR 
43773). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  20. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
September  17.  1999.  as  supplemented 
November  10  and  19.  1999. 

Brief  description  of  amendments:  The 
amendments  would  approve  the 
licensee's  revision  of  the  Updated  Final 


Safety  Analysis  Report  and  Emergency 
Operating  Procedures  to  use 
methodology  to  credit  the  negative 
reactivity  provided  by  insertion  of  the 
rod  cluster  control  assemblies  (RCCAs) 
into  the  reactor  core  following  any 
design  basis  loss-of-coolant  accident, 
during  realignment  ft'om  a  cold  leg 
recirculation  to  a  hot  leg  recirculation 
configuration.  This  change  to  the 
licensing  basis,  when  evaluated  by  the 
licensee  in  accordance  with  10  CFR 
59.59,  resulted  in  an  unreviewed  safety 
question  that  requires  prior  approval  by 
the  NRC  staff  in  accordance  with  the 
provisions  of  10  CFR  50.90  prior  to 
implementation.  The  amendments  also 
change  the  Bases  for  Technical 
Specifications  Section  3/4.5.5,  Refueling 
Water  Storage  Tank. 

Date  of  issuance:  December  28. 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  236  and  218. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  20. 1999  (64  FR 
56531). 

The  licensee's  letters  of  November  10 
'and  19.  1999.  provided  additional 
information  that  did  not  change  scope  of 
the  application  or  the  staffs  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  28. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  5.  1999. 

Brief  description  of  amendment:  The 
amendments  would  revise  Unit  1  and  2 
Technical  Specification  (TS)  3.5.1, 
Action  "a"  and  "b,"  to  reflect  the 
monitoring  of  pressure  from  the  Reactor 
Coolant  System  instead  of  the 
pressurizer.  The  amendment  would  also 
revise  Unit  1  and  2  TS  Surveillance 
Requirement  4.5.1.C  to  require 
verification  that  power  is  removed  from 
each  emergency  core  cooling  system 
accumulator  isolation  valve  operator 
instead  of  verification  that  each 
accumulator  isolation  valve  breaker  is 
physically  removed  from  the  circuit. 
Furthermore,  the  amendment  would 
make  administrative  changes  to  Unit  1 
and  2  TS  Bases  3/4.5.1. 

Date  of  issuance:  December  23, 1999. 


Federal  Register / Vol.  65.  No.  8 /Wednesday,  January  12.  2000 /Notices 


1933 


Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  237  and  219. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  23,  1999  (64  FR 
65735). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Conipany, 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan 

Date  of  application  for  amendment: 
August  17,  1999. 

Brief  description  of  amendment:  The 
amendment  removes  the  steam 
generator  voltage-based  repair  criteria, 
F*  repair,  criteria,  and  sleeving 
methodologies  from  the  Unit  1 
Technical  Specifications  and  clarifies 
the  Bases  sections  accordingly. 

Date  of  issuance:  December  22,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  238. 

Facility  Operating  License  No.  DPR- 
58:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  6,  1999  (64  FR  54375). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
November  8,  1999. 

Brief  description  of  amendment:  The 
amendment  changed  action  statements, 
definitions,  and  footnotes  pertaining  to 
the  Technical  Specifications  for  primary 
containment  le^age  and  primary 
containment  purge  system  to  allow  an 
alternative  approach  for  isolating  a 
bypass  leakage  path  and/or  purge 
system  line. 

Date  o/ issuance  .December  16,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  87. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  November  16.  1999  (64  FR 
62228). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
March  31,  1999. 

Brief  description  of  amendment: 
Amendment  changes  Technical 
Specification  Table  3.6.1.2-1  by  adding 
two  relief  valves,  and  associated  leak 
rate  criteria,  to  be  installed  on  the 
drywell  equipment  drain  line  and 
drywell  floor  drain  line. 

Date  of  issuance:  December  16,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  88. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  5,  1999  (64  FR  24197). 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

North  Atlantic  Energy  Service 
Corporation,  et  al.  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  March  5, 
1998. 

Description  of  amendment  request: 
This  amendment  revises  the  Technical 
Specifications  (TSs)  by  relocating  the 
procedural  details  of  the  Radiological 
Effluent  Technical  Specifications 
(RETS)  to  the  Offsite  Dose  Calculation 
Manual.  The  TSs  were  also  revised  to 
relocate  procedural  details  associated 
with  solid  radioactive  wastes  to  the 
Process  Control  Program.  In  addition, 
the  Administrative  Controls  section  of 
the  TSs  was  revised  to  incorporate 
programmatic  controls  for  radioactive 
effluents  and  environmental  monitoring. 
These  changes  are  consistent  with  the 
guidance  provided  in  Generic  Letter  89- 
01,  "Implementation  of  Programmatic 
Controls  for  Radiological  Effluent 
Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Ofi"site  Dose  Calculation 


Manual  or  to  the  Process  Control 
Program." 

Date  of  issuance:  December  15,  1999. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  66. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22,  1998  (63  FR  19972). 
The  Commission  received  comments 
which  were  addressed  in  the  staff's 
Safety  Evaluation  dated  December  15, 
1999. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  15, 
1999. 

No  significant  hazards  consideration 
comments  received:  Yes. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
October  20,  1999. 

Brief  description  of  amendment:  The 
amendment  changes  from  December  31. 
1999,  to  June  30,  2001,  the  date 
specified  in  TS  4.3.1.1.b  Note  associated 
with  maintaining  spent  fuel  pool  boron 
concentration  >2300  ppm  at  all  times 
until  a  permanent  resolution  to  the 
current  criticality  concerns  is 
implemented. 

Date  of  issuance:  December  21,  1999. 

Effective  date:  December  21,  1999. 

Amendment  No.:  75. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  19,  1999  (64  FR 
63345). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
September  4,  1998,  as  supplemented  on 
February  8.  April  16,  August  26, 
September  16,  and  November  17,  1999. 

Brief  description  of  amendment:  The 
amendment  increases  the  spent  fuel 
pool  storage  capacity  from  2,870to 
3,353  fuel  assemblies. 

Date  of  Issuance:  December  21,  1999. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 
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Amendment  Vo.;  182 

Facility  Oper  Uing  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initia  notice  in  Federal 
Register:  Octobjr  1,  1998  (64  FR  52774). 
The  supplemen  tal  information  did  not 

proposed  no  significant 
hazards  consid(  iration  determination, 
and  was  within  the  scope  of  the  original 
amendment  ap|  ilication  as  published. 

The  Commis!  ion's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1999. 

No  significank  hazards  consideration 
conunents  recei  ved:  No. 


Virginia  Electri : 
al.,  Docket  Nos 
North  Anna  Poitrer 
and  No.  2,  Louko 


and  Power  Company,  et 
50-338  and  50-339.' 
Station,  Units  No.  1 
County,  Virginia 


Date  ofappli  :ation  for  amendments: 
November  18,  1998.  as  supplemented  by 
letter  dated  October  22,  1999. 

Brief  descripi  ion  of  amendments:  The 
amendments  cl  ange  the  North  Anna 
Power  Station  Technical  Specifications 
(TS)  to  increase  the  allowable 
groundwater  el  svation  at  the  southeast 
section  of  the  s(  srvice  water  reservoir 
dike  from  277  t )  280  feet  at  the  toe  and 
from  280  to  29J  feet  at  the  crest.  In 
addition,  TS  Ta  ble  3.7-6  has  been 
reorganized  to  <  larify  zones  of  interest 
in  the  Service  V  /ater  Reservoir,  the 
location  of  piez  ameter  devices,  and 
piezometer  dev  ce  numbers.  The 
proposal  to  elir  linate  device  numbers 
from  the  TS  wa  i  denied  because  the 
device  number  lelps  to  indicate  the 
location  of  the  )iezometer  within  the 
zone  as  well  as  the  piezometer  itself. 
Finally  the  coli  mn  heading  for 
Allowable  Drai  i  Flow  Rate  was  clarified 
to  be  the  total  f  ow  rate. 

Date  of  issua  ice:  As  of  the  date  of 
issuance  and  si  all  be  implemented 
within  30  days 

Effective  dat(  ;  December  29,  1999. 

Amendment  Nos.:  220  and  201. 

Facility  Opei  iting  License  Nos.  NPF- 
4  and  NPF-7.  /  mendments  revised  the 
Technical  Spec  ifications. 

Date  of  initio  I  notice  in  Federal 
Register;  Deceriber  16.  1998  (63  FR 
69349).  The  su  )plemental  letter  dated 
October  22,  19<  9,  contained  clarifying 
information  on  y.  and  did  not  change 
the  initial  no  si  ^ificant  hazards 
determination. 

The  Commis  lion's  related  evaluation 
of  the  amendm  5nts  is  contained  in  a 
Safety  Evaluati  an  dated  December  29, 
1999. 

No  significai  t  hazards  consideration 
comments  recc  ived:  No. 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
April  12,  1999. 

Brief  description  of  amendments: 
These  amendments  update  references  in 
the  Technical  Specifications  to 
information  in  the  updated  Final  Safety 
Analysis  Report  (FSAR).  The  update  is 
necessary  to  reflect  relocation  of  the 
referenced  information  in  the  updated 
FSAR. 

Date  of  issuance:  December  23, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-192;  Unit  2- 
197. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  5,  1999  (64  FR  24204). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville.  Maryland  this  5th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  Black, 

Acting  Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  00-611  Filed  1-11-00;  8:45  am) 
BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  D.C. 
20549 

Form  N-4.  SEC  File  No.  270-282,  OMB 
Control  No.  3235-0318 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 


Description  of  Form  N-4,  Its  Purpose 
and  the  Industry  Entities  Affected 

There  are  two  separate  statutes  which 
require  investment  companies  to  file 
registration  statements  with  the 
Commission  if  they  are  offering  their 
securities  to  the  public.  Each  must 
register  as  an  investment  company 
imder  the  Investment  Company  Act  of 
1940  ("1940  Act"),  and  must  register  the 
securities  it  will  offer  under  the 
Securities  Act  of  1933  ("1933  Act"). 
Form  N-4  is  part  is  the  integrated 
registration  and  reporting  system  by 
which  registrants  satisfy  the  registration 
requirements  of  both  the  1940  Act  and 
the  1933  Act  by  filing  a  single 
registration  statement.  Form  N-4  is  the 
required  form  that  insurance  company 
separate  accounts  organized  as  unit 
investment  trusts  ("IC  UIT  separate 
accounts")  must  use  if  they  offer 
variable  annuity  contracts. 

The  Form  N-4's  purpose  is  to  provide 
investors  with  material  information 
concerning  securities  offered  for  public 
sale.  The  first  part  includes  a  simplified 
prospectus  that  satisfies  the  prospectus 
delivery  requirements  of  the  1933  Act. 
The  second  part  is  a  Statement  of 
Additional  Information  available  free  of 
charge  to  prospective  investors  upon 
request.  A  third  part  of  the  registration 
statement  includes  all  of  the  other 
mandatory  information  that  is  not 
specifically  required  to  be  in  the 
prospectus  or  the  Statement  of 
Additional  Information. 

As  a  regulatory  matter.  Form  N— 4 
satisfies  the  disclosure  requirement  of 
the  1933  Act.  Form  N-4  also  satisfies 
the  1940  requirement  that  investment 
companies  file  a  registration  statement 
with  the  Commission  pursuant  to 
Section  8{b). 

It  is  estimated  that,  currently,  there 
are  615  IC  UIT  separate  accounts 
required  to  file  initial  and  post  effective 
registration  statements  on  an  annual  and 
as  required  basis  using  Form  N— 4.  The 
burden  from  Form  N— 4  requires 
approximately  219.8  hours  per  post 
effective  amendment  and  298  hours  for 
each  initial  registration.  The  total 
burden  hours  for  Form  N— 4  is  estimated 
at  284,379.20  in  the  aggregate.  The 
estimates  of  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
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(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  of  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  January  4,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-676  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42315;  File  No.  SR-NYSE- 
99-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  to  Extend 
the  Current  $400,000  Monthly  Limit  on 
Transaction  Charges  Through  2000 

January  4,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Secxmties  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
December  16,  1999,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  current  fee  structiue  provides  for 
a  $400,000  cap  on  an  individual 
member  firm's  monthly  transaction 
charges  and  is  in  effect  through  the  end 
of  1999.  The  proposed  revision  would 
continue  the  monthly  transaction  charge 
cap  at  $400,000  through  the  end  of 
2000. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the-Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  change  is  to 
respond  to  the  needs  of  our  constituents 
with  respect  to  overall  competitive 
market  conditions  and  customer 
satisfaction. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4)  3  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  the 
Exchange's  members  and  issuers  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action    ^ 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  NYSE  and,  therefore, 
has  become  effective  pursuant  to  section 


19(b)(3)(A)  of  Act"  and  subparagraph 
(f)(2)  rule  19b-^  thereunder.^  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.6 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifdi  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NYSE.  All  submissions  should  refer  to 
File  No.  SR-NYSE-99-49  and  should  be 
submitted  by  February  2,  2000. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-677  Filed  1-11-00;  8:45  ami 

8ILUNG  CODE  8010-01 -M 


'  15  U.S.C.  78s(b)(l). 


2  15U.S.C.  78f(b). 

3  15U.S.C.  78f(b)(4). 


<  15  U.S.C.  78s(b)(3)(A). 

M7CFR250.19b-4(0(2). 

8  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency^, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

M7CFR200.3(>-3(a)(12). 
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SOCIAL  SECUF ITY  ADMINISTRATION 

[Social  Security  Aicquiescence  Ruling  00- 
1(4);  Rescission  a1  Social  Security 
Acquiescence  Rujing  94-2(4)] 

Albright  v.  Comhiissloner  of  the  Social 
Security  Administration  (Interpreting 
Lively  V.  Secretary  of  Health  and 
Human  Serviced);  Effect  of  Prior 
Disability  Findings  on  Adjudication  of 
a  Subsequent  Disability  Claim — Titles 
II  and  XVI  of  the  Social  Security  Act; 
Rescission  of  Social  Security 
Acquiescence  Ruling  94-2(4),  Lively  v. 
Secretary  of  Health  and  Human 
Services 


agency:  Social 
ACTION:  Notice 
Acquiescence 
Social  Security 


I  lecurity  Administration, 
c  f  Social  Security 
R  iling  and  Rescission  of 
Acquiescence  Ruling. 


summary:  In 
402.35(b)(2),  the 
Security  gives 
Acquiescence 
rescission  of  Sci ; 
Acquiescence 
EFFECTIVE  DATE: 


acc  ordance 


R  jling  I 


FOR  FURTHER 

Gary  Sargent, 
Security 
Boulevard, 
(410)  965-1695. 


with  20  CFR 
Commissioner  of  Social 
notice  of  Social  Security 
00-1(4)  and 
ial  Security 
ing  94-2(4). 
January  12,2000. 
>RMATION  CONTACT: 
igation  Staff,  Social 
Administration,  6401  Security 
Balti  more,  MD  21235-6401, 


Rili 


oar : 


Kins 


cfl 


9M4, 


SUPPLEMENTARY 

rescinding 
Ruling  94-2(4) 
Acquiescence 
with  20  CFR  40 

A  Social 
Ruling  explains 
holding  in  a 
Court  of  Appea^ 
conflicts  with 
provision  of  the 
Act)  or  regulat 
Government  ha:  i 
further  review 
unsuccessful  or 

On  July  7,  1 
Acquiescence 
34849) to  reflec 
Secretary  Oj 
Services,  820  F 
Acquiescence 
that,  in  making 
determination 
subsequent  di 
to  an  unadjudi 
Security  Admir 
adopt  a  finding 
residual  functi 
finding  require^ 
sequential 
determining 
decision  by  an 
fudge  or  the 
disability  claim . 


and 
Ruling  i 


INFORMATION:  We  are 
Social  Security  Acquiescence 
publishing  this 
in  accordance 
35(b)(2). 
Seciirity  Acquiescence 
how  we  will  apply  a 
decision  of  a  United  States 
that  we  determine 
interpretation  of  a 
Social  Security  Act  (the 

when  the 
decided  not  to  seek 
that  decision  or  is 
further  review, 
we  issued 
Fjuling  94-2(4)  (59  FR 
the  holding  in  Lively  v. 
tfHehlth  and  Human 

2d  1391  (4th  Cir.  1987). 
Ruling  94-2(4)  provided 
a  disability 
decision  on  a 
sibility  claim  with  respect 
cated  period,  the  Social 
istration  (SSA)  must 
regarding  a  claimant's 
c  nal  capacity,  or  other 
under  the  applicable 
evali  lation  process  for 
dii  ability,  made  in  a  final 
Administrative  Law 

s  Council  on  a  prior 
Acquiescence  Ruling 


cr  I 


Ap  peals 


94-2(4)  provided  that  SSA  adjudicators 
must  adopt  such  a  finding  from  a  final 
decision  on  the  prior  claim  unless  there 
was  new  and  material  evidence  relating 
to  that  finding. 

On  April  22,  1999,  the  United  States 
Court  of  Appeals  for  the  Fourth  Circuit 
issued  a  decision  in  Albright  v. 
Commissioner  of  the  Social  Security 
Administration,  174  F.Sd  473  (4th  Cir. 
1999),  in  which  it  clarified  its  intent  in 
Lively  and  interpreted  the  holding  to  be 
more  limited  than  that  reflected  in 
Acquiescence  Ruling  94-2(4). 
Furthermore,  the  court  stated  that 
"SSA's  treatment  of  later-filed 
applications  as  separate  claims  is 
eminently  logical  and  sensible, 
reflecting  the  reality  that  the  mere 
passage  of  time  often  has  a  deleterious 
effect  on  a  claimant's  physical  or  mental 
condition." 

Because  the  Fourth  Circuit's  decision 
in  Albright  concluded  that 
Acquiescence  Ruling  94-2(4)  is  not  an 
accurate  statement  of  its  holding  in 
Lively,  we  are  rescinding  that 
Acquiescence  Ruling  and  publishing 
this  Acquiescence  Ruling  to  reflect  the 
Albright  court's  interpretation  of  the 
holding  in  Lively,  and  to  acquiesce  in 
that  portion  of  the  Albright  holding  that 
conflicts  with  our  interpretation  of  our 
regulations.  We  also  provide  in  this 
Acquiescence  Ruling  an  explanation  of 
how  SSA's  adjudicators  will  apply  the 
Albright  holding  to  claims  within  the 
Fourth  Circuit. 

We  will  apply  the  holding  of  the 
Court  of  Appeals'  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Fourth  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  and  decisions  made  on 
or  after  January  12,  2000.  If  we  made  a 
determination  or  decision  on  an 
application  for  benefits  between  April 
22.  1999,  the  date  of  the  Court  of 
Appeals'  decision  in  Albright  v. 
Commissioner  of  the  Social  Security 
Administration,  174  F.3d  473  (4th  Cir. 
1999),  and  January  12,  2000,  the 
effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Seciuity 
Acquiescence  Ruling  to  yoiu  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404.985(b)(2)  or  416.1485Cb)(2), 
that  application  of  the  Ruling  could 
change  our  prior  determination  or 
decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  in  20 
CFR  404.985(e)  or  416.1485(e).  If  we 
decide  to  relitigate  the  issue  covered  by 


this  Social  Security  Acquiescence 
Ruling  as  provided  by  20  CFR 
404.985(c)  or  416.1485(c).  we  will 
publish  a  notice  in  the  Federal  Register 
stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security  ' 
Disability  Insurance;  96.002  Social  Security  - 
Retirement  Insurance:  96.004  Social  Security 
-  Survivors  Insurance;  96.005  -  Special 
Benefits  for  Disabled  Coal  Miners;  96.006  - 
Supplem.ental  Security  Income.) 

Dated:  December  1, 1999. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  00-1(4) 

Albright  V.  Commissioner  of  the 
Social  Security  Administration,  174 
F.3d  473  (4th  Cir.  1999)  (Interpreting 
Lively  V.  Secretary  of  Health  and 
Human  Services)— Effect  of  Prior 
Disability  Findings  on  Adjudication  of  a 
Subsequent  Disability  Claim — Titles  II 
and  XVI  of  the  Social  Security  Act. 

Issue:  Whether,  in  making  a  disability 
determination  or  decision  on  a 
subsequent  disability  claim  with  respect 
to  an  unadjudicated  period,  the  Social 
Security  Administration  (SSA)'  must 
consider  a  finding  of  a  claimant's 
residual  functional  capacity  or  other 
finding  required  under  the  applicable 
sequential  evaluation  process  for 
determining  disability,  made  in  a  final 
decision  by  an  Administrative  Law 
Judge  (ALJ)  or  the  Appeals  Council  on 
the  prior  disability  claim. 

Statute/Regulation/Ruling  Citation: 
Sections  205(a)  and  (h)  and  702(a)(5)  of 
the  Social  Security  Act  (42  U.S.C.  405(a) 
and  (h)  and  902(a)(5)),  20  CFR 
404.900(a),  404.957(c)(1),  416.1400(a), 
416.1457(c)(1),  Acquiescence  Ruling 
(AR)  94-2(4)  (rescinded). 

Circuit:  Fourth  (Maryland,  North 
Carolina,  South  Carolina,  Virginia,  West 
Virginia). 

Albright  V.  Commissioner  of  the 
Social  Security  Administration,  174 
F.3d  473  (4th  Cir.  1999)  (Interpreting 
Lively  V.  Secretary  of  Health  and 
Human  Services,  820  F.2d  1391  (4th  Cir. 
1987)). 

Applicability  of  Ruling:  This  Ruling 
applies  to  determinations  or  decisions  at 


'  Under  the  Social  Security  Independence  and 
Program  Improvements  Act  of  1994,  Pub.  L.  No. 
103-296,  effective  March  31,  1995,  SSA  became  an 
independent  Agency  in  the  Executive  Branch  of  the 
United  States  Government  and  was  provided 
ultimate  responsibility  for  administering  the  Social 
Security  and  Supplemental  Security  Income 
programs  under  titles  II  and  XVI  of  the  Social 
Security  Act.  Prior  to  March  31,  1995,  the  Secretary 
of  Health  and  Human  Services  had  such 
responsibility. 
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all  levels  of  the  administrative  review 
process  (i.e.,  initial,  reconsideration, 
ALJ  hearing  and  Appeals  Council). 
Lively- 
Description  of  Case:  In  a  decision 
dated  October  19.  1981.  an  ALJ  found 
that  the  plaintiff,  Mr.  Lively,  was  not 
disabled  under  Rule  202.10  of  the 
medical-vocational  guidelines,  20  CFR 
Part  404,  Subpart  P,  Appendix  2,  and 
denied  his  application  for  disability 
insurance  benefits.  In  applying  Rule 
202.10,  the  ALJ  found  that  Mr.  Lively 
had  the  residual  functional  capacity  for 
light  work.  The  decision  that  Mr.  Lively 
was  not  entitled  to  disability  insurance 
benefits  became  the  final  decision  of 
SSA  and  was  affirmed  by  the  district 
court. 

The  plaintiff  filed  a  second 
application  for  disability  insurance 
benefits  on  December  14,  1983.  After 
holding  a  hearing,  an  ALJ  concluded 
that  the  plaintiff  was  not  entitled  to 
disability  insurance  benefits.  The  ALJ 
determined  that  Mr.  Lively  retained  the 
functional  capacity  for  the  performance 
of  work  activity  at  any  exertional  level 
on  and  prior  to  December  31, 1981,  the 
date  his  insured  status  expired.  The  ALJ 
did  not  discuss  in  his  decision  the  1981 
finding  by  another  ALJ  that  the  plaintiff 
had  the  residual  functional  capacity  to 
do  only  light  work.  This  decision 
became  the  final  decision  of  SSA  and 
was  appealed  to  the  district  court.  The 
case  was  referred  to  a  United  States 
Magistrate  who  found  that  the  evidence 
before  the  ALJ  on  the  plaintiffs  1983 
application  was  sufficient  to  sustain 
SSA's  decision  that  the  plaintiff  was  not 
disabled  as  of  December  31,  1981.  The 
district  court  adopted  the  Magistrate's 
Report  and  Recommendation.  Mr. 
Lively  then  appealed  to  the  United 
States  Court  of  Appeals  for  the  Fourth 
Circuit. 

Holding:  The  Fourth  Circuit  reversed 
and  remanded  the  decision  of  the 
district  court.  The  court  stated  that: 

Congress  has  clearly  provided  by  statute 
that  res  judicata  prevents  reappraisal  of  both 
[SSAl's  findings  and  •   •   *  decision  in 
Social  Security  cases  that  have  become  final, 
42  U.S.C.  §  405(h),  and  the  courts  have 
readily  applied  ws  judicata  to  prevent 
*   *   *   [SSA]  from  reaching  an  inconsistent 
result  in  a  second  proceeding  based  on 
evidence  that  has  already  been  weighed  in  a 
claimant's  favor  in  an  earlier  proceeding. 

The  court  noted  that  the  plaintiff 
became  55  years  of  age  two  weeks  after 
the  ALJ,  in  connection  with  the  first 


application  for  benefits,  found  that  Mr. 
Lively  was  limited  to  light  work.  The 
court  fiuther  noted  that  a  person  with 
the  plaintiffs  education  and  vocational 
background  who  is  55  years  of  age  or 
older  and  limited  to  light  work  would 
be  considered  disabled  under  Rule 
202.02  of  the  medical-vocational 
guidelines,  20  CFR  Part  404,  Subpart  P, 
Appendix  2.  The  court  foimd  it 
inconceivable  that  Mr.  Lively's 
condition  had  improved  so  much  in  two 
weeks  as  to  enable  him  to  perform 
medium  work.  Accordingly  the  court 
held: 

Principles  of  finality  and  fundamental 
fairness  *   *   *  indicate  that  *   *   •   (SSA] 
must  shoulder  the  burden  of  demonstrating 
that  the  claimant's  condition  had  improved 
sufficiently  to  indicate  that  the  claimant  was 
capable  of  performing  medium  wgrk. 
*   *   *  [E]vidence,  not  considered  in  the 
earlier  proceeding,  would  be  needed  as  an 
independent  basis  to  sustain  a  finding 
contrar>'  to  the  final  earlier  finding. 

Albright 

Description  of  Case:  William  Albright 
applied  for  disability  insurance  benefits 
and  Supplemental  Security  Income  on 
April  17,  1991,  alleging  that  he  had  been 
unable  to  work  since  March  31,  1990, 
because  of  neck  and  back  injuries.  The 
claims  were  denied  initially  and  upon 
reconsideration.  In  a  decision  issued  on 
May  28,  1992,  that  denied  benefits,  an 
ALJ  determined  Mr.  Albright's 
testimony  about  the  intensity  of  his  pain 
was  not  credible  and  found  that  his 
impairment  had  been  "not  severe"' 
since  at  least  January  3, 1991.  Mr. 
Albright  did  not  appeal  this  decision. 

In  November  and  December  1992,  Mr. 
Albright  filed  subsequent  applications 
for  disability  insm-ance  benefits  and 
Supplemental  Security  Income.  These 
claims  were  denied  initially  and  again 
upon  reconsideration.  On  October  26, 
1994,  an  ALJ  found  that  Mr.  Albright's 
prior  claims  had  been  denied  at  the 
second  step  of  the  sequential  evaluation 
process  and  that  there  was  an  absence 
of  new  and  material  evidence  regarding 
the  severity  of  his  impairment. 
Accordingly,  the  ALJ  applied  AR  94-2(4) 
whirh  was  publishod  on  July  7,  1994, 
and  found  tliat  Mr.  Albright  was  not 
disabled.^ 

After  the  Appeals  Council  denied  the 
claimant's  request  for  review,  he  sought 


-  The  decision  of  the  Fourth  Circuit  in  Albright 
(the  subject  of  this  AR)  was  based,  in  part,  upon  the 
panel's  interpretation  of  the  Fourth  Circuit's  prior 
decision  in  Lively.  Accordingly,  the  following 
discussion  of  that  earlier  case  is  provided  as 
background  material. 


'  20  CFR  404.1520  and  416.920  provide  a 
sequential  evaluation  process  for  evaluating 
disability.  These  regulations  provide  at  step  two 
that  if  an  individual  does  not  have  any  impairment 
or  combination  of  impairments  that  is  "severe,"  the 
individual  is  not  disabled. 

-*  In  an  action  that  was  uncontested  on  appeal  and 
later  termed  "entirely  proper"  by  the  Fourth  Circuit 
in  Albright,  the  AL)  dismissed  Mr.  Albright's  claims 
insofar  as  they  related  to  the  period  up  to  and 
including  May  28.  1992,  the  date  of  the  prior  ALJ's 
decision  on  Mr.  Albright's  earlier  claims. 


judicial  review.  The  district  court 
referred  the  case  to  a  magistrate  judge 
who  found  that  SSA  had  interpreted  the 
holding  in  Lively  too  broadly  in 
promulgating  AR  94-2(4).  The  district 
court  adopted  the  magistrate  judge's 
findings  and  conclusions,  and 
remanded  Mr.  Albright's  claims  for  de 
novo  consideration  by  SSA.  After  the 
district  court's  denial  of  SSA's  motion 
to  alter  or  amend  the  judgment,  SSA 
appealed  to  the  United  States  Court  of 
Appeals  for  the  Fourth  Circuit. 

Holding:  The  Fourth  Circuit  affirmed 
the  district  court's  decision  and  held 
that  AR  94-2(4)  was  not  an  accurate 
statement  of  the  holding  in  Lively.  The 
court  further  stated  that  Lively  was  a 
"rare  case"  involving  "a  finding  that 
initially  disqualified  the  claimant  from 
an  award  of  benefits  (which  later) 
convincingly  demonstrated  his 
entitlement  thereto  as  of  two  weeks 
hence."  The  court  then  stated  that 
"[ulnlike  the  [Acquiescence]  Ruling  at 
issue  in  *  *  *  [Albright's]  case, 
however,  the  prior  adjudication  in 
Lively  —  though  highly  probative  —  was 
not  conclusive."  The  court  further  held 
that: 

We  therefore  disagree  with  the 
Commissioner  that  Lively  abrogated  the 
established  law  of  preclusion  *   *   *   .  At  its 
essence.  Lively  really  has  very  little  to  do 
with  preclusion.  Although  we  discu.ssed  the 
doctrine  of  res  judicata  generally,  and  more 
particularly  its  incorporation  into  the  Social 
Security  Act  through  42  U.S.C.  405lhl.  Lively 
is  not  directly  predicated  on  the  statute,  but 
on  "[p]rinciples  of  finality  and  fundamental 
fairness  drawn  from  §  405(h)."  [Livelv.  820 
F.2d  at  1392)  (emphasis  added).  The' 
distinction  is  subtle,  but  important. 

Rather  than  signaling  a  sea  change  in  the 
law  of  preclusion,  the  result  in  Lively  is 
instead  best  understood  as  a  practical 
illustration  of  the  substantial  evidence  rule. 
In  other  words,  we  determined  that  the 
finding  of  a  qualified  and  disinterested 
tribunal  that  Lively  was  capable  of 
performing  only  light  work  as  of  a  certain 
date  was  such  an  important  and  probative 
fact  as  to  render  the  subsequent  finding  to  the 
contrary  [relating  to  a  period  that  began  two 
weeks  later]  unsupported  by  substantial 
evidence.  To  have  held  otherwise  would 
have  thwarted  the  legitimate  expectations  of 
claimants  *   *   *  that  final  agency 
adjudications  should  carry  considerable 
weight.  [Footnotes  omitted.] 

The  court  observed  that  the  prior 
residual  functional  capacity  finding  in 
Lively  was  "highly  probative"  of  the 
claimant's  residual  functional  capacity 
for  the  period  that  began  two  weeks 
after  the  previously  adjudicated  period 
because,  absent  evidence  to  the 
contrary,  "a  claimant's  condition  very 
likely  remains  unchanged  within  a 
discrete  two-week  period."  The  court 
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404.1520.  416.920  or  416.924,  as 
appropriate,  which  was  made  in  a  final 
decision  by  an  ALJ  or  the  Appeals 
Council  on  a  prior  disability  claim.-^ 
When  adjuaicating  a  subsequent 
disability  claim  arising  under  the  same 
or  a  different  tide  of  the  Act  as  the  prior 
claim,  an  adjudicator  determining 
whether  a  claimant  is  disabled  during  a 
previously  unadjudicated  period  must 
consider  such  a  prior  finding  as 
evidence  and  give  it  appropriate  weight 
in  light  of  all  relevant  facts  and 
circumstances.  In  determining  the 
weight  to  be  given  such  a  prior  finding, 
an  adjudicator  will  consider  such 
factors  as: 

(1)  whether  the  fact  on  which  the 
prior  finding  was  based  is  subject  to 
change  with  the  passage  of  time,  such  as 
a  fact  relating  to  the  severity  of  a 
claimant's  medical  condition; 

(2)  the  likelihood  of  such  a  change, 
considering  the  length  of  time  that  has 
elapsed  between  the  period  previously 
adjudicated  and  the  period  being 
adjudicated  in  the  subsequent  claim; 
and 

(3)  the  extent  that  evidence  not 
considered  in  the  final  decision  on  the 
prior  claim  provides  a  basis  for  making 
a  different  finding  with  respect  to  the 
period  being  adjudicated  in  the 
subsequent  claim. 

Where  the  prior  finding  was  about  a 
fact  which  is  subject  to  change  with  the 
passage  of  time,  such  as  a  claimant's 
residual  functional  capacity,  or  that  a 
claimant  does  or  does  not  have  an 
impairment{s)  which  is  severe,  the 
likelihood  that  such  fact  has  changed 
generally  increases  as  the  interval  of 
time  between  the  previously 
adjudicated  period  and  the  period  being 
adjudicated  increases.  An  adjudicator 
should  give  greater  weight  to  such  a 
prior  finding  when  the  previously 
adjudicated  period  is  close  in  time  to 
the  period  being  adjudicated  in  the 
subsequent  claim,  e.g.,  a  few  weeks  as 
in  Lively.  An  adjudicator  generally 
should  give  less  weight  to  such  a  prior 
finding  as  the  proximity  of  the  period 
previously  adjudicated  to  the  period 
being  adjudicated  in  the  subsequent 
claim  becomes  more  remote,  e.g.,  where 
the  relevant  time  period  exceeds  three 


^  In  making  a  finding  of  a  claimant's  residual 
functional  capacity  or  other  finding  required  to  be 
made  at  a  step  in  the  applicable  sequential 
evaluation  process  for  determining  disability 
provided  under  the  specific  sections  of  the 
regulations  described  above,  an  ALJ  or  the  Appeals 
Council  may  have  made  certain  subsidiary  findings, 
such  as  a  finding  concerning  the  credibility  of  a 
claimant's  testimony  or  statements.  A  subsidiary 
finding  does  not  constitute  a  finding  that  is  required 
at  a  step  in  the  sequential  evaluation  process  for 
determining  disability  provided  under  20  CFR 
404.1520.  416.920  or  416.924. 


years  as  in  Albright.  In  determining  the 
weight  to  be  given  such  a  prior  finding, 
an  adjudicator  must  consider  all 
releveuit  facts  and  circumstances  on  a 
case-by-case  basis. 
(FR  Doc.  00-702  Filed  1-11-00;  8:45  am] 

BrLUNG  CODE  4191-02-F 


DEPARTMENT  OF  STATE 
[Public  Notice  3201] 

Bureau  of  Personnel;  30-Day  Notice  of 
Information  Collection  [0MB  Control 
Number  1405-0008]:  Registration  for 
the  Foreign  Service  Officer  Written 
Examination 

action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Continuation. 

Originating  Office:  PER/REE. 

Title  of  Information  Collection: 
Registration  for  the  Foreign  Service 
Officer  Written  Examination. 

Frequency:  One  application  period 
per  year. 

Form  Number:  1405-0008. 

Respondents:  Registrants  for  the 
Foreign  Service  Officer  Written 
Examination. 

Estimated  Number  of  Respondents: 
13,600. 

Average  Hours  Per  Response:  15 
minutes  per  response. 

Total  Estimated  Burden:  3,415  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  ADDITIONAL  INFORMATION: 
Copies  of  the  proposed  information 
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collection  and  supporting  documents 
may  be  obtained  from  Beatrice  E. 
Smotherman,  Bureau  of  Personnel, 
Examination  Division,  Foreign  Service 
Written  Officer  Examination  (202)  261- 
8906,  U.S.  Department  of  State, 
Washington,  DC  20522.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affedrs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  (202)  395-5971. 

Dated:  December  13,  1999. 
Rueben  Torres, 

Executive  Director,  Bureau  of  Personnel, 

Department  of  State. 

[FR  Doc.  00-743  Filed  l-ll-OO;  8:45  am] 

BILLING  CODE  4710-15-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3198] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Art  in 
Rome  in  the  Eighteenth  Century" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19^  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Art  in  Rome 
in  the  Eighteenth  Century,"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Philadelphia  Museum  of 
Art,  from  on  or  about  February  27,  2000 
to  on  or  about  May  21,  2000;  and  at  the 
Museum  of  Fine  Arts,  Houston  from  on 
or  about  June  17,  2000  to  on  or  about 
September  17,  2000,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Jacqueline  H. 
Caldwell,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-5078).  The 
address  is  U.S.  Depeirtment  of  State,  SA- 


44;  301-4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  Januarj'  6,  2000. 
William  B.  Bader, 

Assistant  Secretary  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  U.S. 
Department  of  State. 
[FR  Doc.  00-740  Filed  1-11-00;  8:45  am] 

BILLING  CODE  4710-Oa-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3200] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  Culture 
and  Continuity:  The  Jewish  Journey 

action:  Notice 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructiiring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1, 1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Cultiu-e  and 
Continuity:  The  Jewish  Journey" 
imported  from  abroad  for  the  temporeiry 
exhibition  without  profit  within  the 
United  States,  are  of  cultiual 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Jewish  Museum  from  on 
or  about  March  1,  2000  to  on  or  about 
December  1,  2004,  is  in  the  national 
interest.  Public  Notice  of  these      .r, 
determinations  is  ordered  to  be 
published  in  the  Federal  Register.  The 
action  of  the  United  States  in  this  matter 
and  the  irmnunity  based  on  the 
application  of  the  provisions  of  law 
involved  does  not  imply  any  view  of  the 
United  States  concerning  the  ownership 
ofthese  exhibition  objects.  Further,  it  is 
not  based  upon  and  does  not  represent 
any  change  in  the  position  of  the  United 
States  regarding  the  status  of  Jerusalem 
or  the  territories  occupied  by  Israel 
since  1967.  See  letter  of  September  22, 
1978,  of  President  Jimmy  Carter, 
attached  to  the  Camp  David  Accords, 
reprinted  in  78  Dept.  of  State  Bulletin  11 
(October  1978);  Statement  of  September 
1,  1982  of  President  Ronald  Reagan, 
reprinted  in  82  Dept.  of  State  Bulletin  23 
(September  1982)." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a 
description  of  the  exhibit  object,  contact 
Jacqueline  H.  Caldwell,  Attorney- 


Adviser,  Office  of  the  Legal  Adviser. 
U.S.  Department  of  State  (telephone: 
202/619-6982).  The  address  is  U.S. 
Department  of  State,  SA-44;  301-4th 
Street,  S.W.,  Room  700,  Washington, 
D.C.  20547-0001. 

Dated:  January'  6.  2000. 
William  B.  Bader, 

Assistant  Secretary  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  U.S. 
Department  of  State. 

[FR  Doc.  00-742  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  4710-Oe-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3199] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
Painting  Revolution:  Kandinsky, 
Maievich  and  the  Russian  Avant  Garde 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999.  and 
Delegation  of  Authority  No.  236  of 
October  19. 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Painting 
Revolution:  Kandinsky,  Maievich  and 
the  Russian  Avant  Garde"  imported 
fi-om  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Phoenix  Art  Museum  from 
on  or  about  April  1 ,  2000  to  on  or  about 
June  30,  2000;  at  the  Chicago  Cultural 
Center  from  on  or  about  July  22,  2000 
to  on  or  about  October  8,  2000;  at  the 
Portland  Art  Museum  from  on  or  about 
November  1 ,  2000  to  on  or  about 
January  20,  2001  and  at  the  Frederick  R. 
Weisman  Art  Museum,  Miimeapolis, 
from  on  or  about  February  1,  2001  to  on 
or  about  March  31.  2001,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a 
description  of  the  exhibit  object,  contact 
Jacqueline  H.  Caldwell,  Attorney- 
Adviser,  Office  of  the  Legal  Adviser. 
U.S.  Department  of  State  (telephone: 
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202/619-6982) 
Department  of 
Street,  S.W., 
D.C. 20547-0001 


he  address  is  U.S. 
Stkte,  SA-44:  301-4th 
Roopi  700,  Washington, 


2000. 


Dated:  January  6 
William  B.  Bader, 

Assistant  Secretary 
Educational  and  Ci  Itural 
Department  ofStati  • 
[FR  Doc.  00-741  Fi 
BILLING  CODE  471 0-M  » 


of  Stale.  Bureau  of 
Affairs.  U.S. 

ed  1-1 1-00;  8:45  am] 


TENNESSEE  VA  .LEY  AUTHORITY 

Environmental  Impact  Statement  on 
Flood  Remediation  at  Nolichucky 
Reservoir,  Greene  County,  Tennessee 

AGENCY:  Tenness  se  Valley  Authority. 
action:  Notice  of  intent. 


SUMMARY:  This 
accordance  with 
Environmental 
CFR  parts  1500  t( 
procedures 
Environmental 
studies  suggest 
and  silt  at  the  No 
Reservoir  causes 
impact  non- 
in  Greene  County , 
Tennessee 


n(  ttice 


Qjal 

t(   15 
implementing ' 
P(  ilicy . 
that 


-feder  il 


Valley  Authority  I 
envirc  nmental 


prepare  an 
statement  (EIS)  tHat 
of  alternative  waj  s 
flooding  impacts 
TVA  wants  to  us( 
make  sure  everyo  ne 
the  present  flood 
came  to  be  that  w^y 
opportunity  to 
be  done  to  addre^ 
Public  comments 
both  the  scope 
alternatives  that 
the  EIS. 

DATES:  Comment 
issues  and  alternj  t 
in  the  EIS  must  bi  i 
mailed  no  later  th  an 
to  ensure  consideration 


P(l 


ADDRESSES: 

be  sent  to  Linda  I 
Environmental 
Tennessee  Valley 
Summit  Hill  Drivfe 
Tennessee  37902 
be  e-mailed  to 


FOR  FURTHER 

Susan  B.  Fuhr,  Mhnager 
Douglas  Watersh<  d 
3266  or  John  J.  Jei  ikinson 
Project  EIS  Coordinator 


SUPPLEMENTARY  ir  FORMATION 


is  provided  in 
he  Council  on 

ity's  regulations  (40 
1508)  and  TVA's 

the  National 
Act.  Recent 
the  build-up  of  sand 
ichucky  Dam  and 
lood  levels  that 
lands  and  property 
Tennessee.  The 

(TVA)  will 
impact 
assesses  the  impacts 
to  resolve  the 
af  sediment  build-up. 
the  EIS  process  to 

understands  what 
situation  is,  how  it 
and  has  an 

on  what  should 

the  flooding  impacts. 

are  invited  concerning 

issues  and  the 
ould  be  addressed  in 


comment 


of  the 


S  1' 


on  the  scope  of  the 
ives  to  be  addressed 
postmarked  or  e- 
February  21.  2000, 


Written  comments  should 
Oxendine, 
icy  and  Planning, 
Authority,  400  West 

Knoxville, 
1499.  Comments  may 
lbdxendine@tva.gov. 


INFO  fMATION 


CONTACT: 

Cherokee/ 
Team  at  (865)  632- 
,  Nolichucky 
(865)632-1513. 


Background 

Nolichucky  Dam  and  Reservoir  were 
built  in  1913  at  kilometer  73.6  (mile  46) 
on  the  Nolichucky  River,  12  kilometers 
(7.5  miles)  south  of  Greeneville  in 
Greene  County,  Tennessee.  The 
drainage  area  above  the  dam  covers 
about  3.100  square  kilometers  (1,183 
square  miles)  and  includes  areas  within 
Greene,  Washington,  and  Unicoi 
counties  in  eastern  Tennessee,  and 
Yancey,  Mitchell,  and  Avery  counties  in 
western  North  Carolina.  The  reservoir, 
known  as  Davy  Crockett  Lake,  extends 
upstream  about  9.6  kilometers  (6  miles) 
from  the  dam  and  has  a  surface  area  of 
about  254  hectares  (635  acres). 
Downstream  from  the  dam,  the 
Nolichucky  River  flows  through  Greene, 
Cocke,  Hamblen  and  Jefferson  counties 
before  joining  the  French  Broad  River  in 
Douglas  Reservoir. 

When  TVA  bought  the  project  in  1945 
as  a  power  production  facility,  sand  and 
silt  from  past  mining  upstream  in  North 
Carolina  already  had  begun  to  fill  in  the 
reservoir.  Even  though  erosion  control 
measures  in  the  watershed  were  started 
as  early  as  the  1950s,  so  much  sand  and 
silt  had  built  up  in  the  reservoir  by  the 
1970s  that  TVA  decided  to  stop 
producing  power  at  Nolichucky  Dam. 
Since  1972,  TVA,  the  Tennessee 
Wildlife  Resources  Agency,  and  a 
variety  of  cooperating  organizations 
have  managed  the  reservoir  for  wildlife 
viewing  and  environmental  education. 

Recently,  in  response  to  letters  and 
questions  from  local  property  owners, 
TVA  began  studying  the  geographic 
extent  to  which  areas  would  be  affected 
during  flood  events.  The  results  of  this 
preliminary  study  suggest  that  the 
build-up  of  sand  and  silt  in  the  reservoir 
causes  higher  flood  levels  than  were 
present  when  TVA  bought  the 
Nolichucky  facilities. 

Proposed  Issues  To  Be  Addressed 

The  EIS  will  describe  the  existing 
environmental,  cultural,  and 
socioeconomic  resources  in  the  project 
vicinity,  including  the  reservoir  and 
adjacent  non-federal  property  and 
facilities  located  within  the  present  100- 
year  flood  elevation.  TVA's  evaluation 
of  environmental  impacts  to  these 
resources  will  include  the  present  and 
potential  effects  of  sediment 
accumulations  in  the  reservoir  on  flood 
elevations  in  the  area;  how  the  human 
population  would  be  affected; 
recreational  use  of  the  reservoir; 
terrestrial  and  aquatic  life,  including 
endangered  and  threatened  species;  and 
historic  and  archaeological  resources. 


Alternatives 

TVA  will  evaluate  a  reasonable  range 
of  alternatives  in  the  EIS.  At  this  time, 
those  alternatives  are  likely  to  include 
removal  of  some  or  all  of  the  existing 
sediment  in  the  reservoir,  pertinent 
modifications  to  the  dam  structure, 
various  combinations  of  sediment 
removal  and  dam  modifications,  and  no 
action.  TVA  will  use  the  results  of 
evaluating  the  potential  impacts  of 
specific  alternatives  on  the 
environmental,  cultural,  and 
socioeconomic  resources,  together  with 
engineering  and  economic 
considerations,  to  select  a  preferred 
alternative. 

Scoping  Process 

Scoping,  which  is  integral  to  the  EIS 
process,  is  a  procedure  that  solicits 
public  input  to  ensure  that:  (1)  all 
pertinent  issues  are  identified  early  and 
properly  studied;  (2)  issues  of  little 
significance  do  not  consume  substantial 
time  and  effort;  (3)  the  draft  EIS  is 
thorough  and  balanced;  and  (4)  delays 
caused  by  an  inadequate  EIS  are 
avoided.  TVA's  NEPA  procedures 
require  that  the  scoping  process 
commence  soon  after  a  decision  is  made 
to  prepare  an  EIS  in  order  to  provide  an 
early  and  open  process  for  determining 
the  scope  and  for  identifying  the 
significant  issues  related  to  a  proposed 
action.  The  scope  of  issues  to  be 
addressed  in  this  draft  EIS  will  be 
determined,  in  part,  from  written 
comments  submitted  by  mail  or  e-mail, 
and  comments  presented  orally  or  in 
writing  at  public  meetings.  The 
preliminary  identification  of  reasonable 
alternatives  and  environmental  issues  in 
this  notice  is  not  meant  to  be  exhaustive 
or  final. 

The  scoping  process  for  this  project 
wilt  include  specific  opportunities  for 
both  public  and  interagency  input.  TVA 
is  distributing  an  information  package  to 
affected  landowners  and  other 
interested  stakeholders  and  is  offering 
them  the  opportunity  to  provide 
comments.  "TVA  will  hold  public  and 
interagency  scoping  meetings  in  the 
project  area.  A  public  scoping  meeting 
is  scheduled  for  Thursday.  January  20, 
2000,  at  7:00  p.m.  at  the  Greenville  High 
School  in  Greenville,  Tennessee.  The 
public  is  invited  to  submit  written  or  e- 
mail  comments  on  the  scope  of  this  EIS 
no  later  than  February  21,  2000. 

An  interagency  scoping  meeting  will 
be  held  the  same  day  at  1:00  p.m.  at  a 
convenient  location  in  the  project  area. 
The  agencies  to  be  included  in  the 
interagency  scoping  are  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Army  Corps  of  Engineers,  the  U.S.  Fish 
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and  Wildlife  Service,  U.S.  Forest 
Service,  the  Eastern  Band  of  Cherokee 
Indians  and  Cherokee  Nation  of 
Oklahoma,  the  Tennessee  Department  of 
Environmental  and  Conservation,  North 
Carolina  Department  of  Environment 
and  Natiiral  Resources,  Tennessee 
Wildlife  Resources  Agency,  The 
Tennessee  State  Historic  Preservation 
Officer,  Greene  County,  the  town  of 
Greeneville,  and  other  agencies,  as 
appropriate. 

TVA  will  develop  and  maintain  a 
mailing  list  to  identify  the  agencies, 
organizations,  and  individuals  or  groups 
identified  as  interested  parties  who  have 
requested  to  be  included  in  the  process. 
TVA  will  also  maintain  a  public 
reference  file  at  the  Cherokee/Douglas 
Watershed  Team  Office,  2611  Andrew 
Johnson  Highway,  Morristown, 
Tennessee,  which  will  include  copies  of 
all  written  correspondence,  documents, 
meeting  notices,  agendas  and 
summaries,  etc. 

After  consideration  of  the  scoping 
comments,  TVA  will  develop  the  sets  of 
environmental  issues  and  alternatives  to 
be  addressed  in  the  EIS.  Once  the 
evaluation  of  these  issues  and  analysis 
of  the  environmental  consequences  of 
each  alternative  is  completed,  TVA  will 
issue  a  draft  EIS  for  public  review  and 
comment.  A  Notice  of  Availability  of  the 
draft  EIS  will  be  published  by  the 
Environmental  Protection  Agency  in  the 
Federal  Register.  TVA  will  solicit 
written  comments  on  the  draft  EIS  and 
hold  at  least  one  public  information 
meeting  to  receive  comments  on  the 
draft  EIS. 

TVA  is  interested  in  receiving 
comments  on  the  scope  of  issues  and 
alternatives  that  should  be  addressed  in 
the  EIS.  Written  comments  on  the  scope 
of  the  issues  and  alternatives  to  be 
addressed  in  this  EIS  should  be  mailed 
on  or  before  February  21,  2000.  TVA 
anticipates  completing  the  draft  EIS 
early  in  2001. 

Dated:  January  5,  2000. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  River  System 
Operations  &■  Environment. 
[FR  Doc.  00-579  Filed  1-11-00;  8:45  am] 
BILUNG  CODE  8120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Policy  Statement  Numt>er  ACE-00-23.683- 
01] 

Proposed  issuance  of  Policy 
Memorandum,  Discussion  of 
Compliance  Methods  in  Advisory 
Circular  (AC)  23.683-1 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  policy  statement; 
request  for  comments. 

SUMMARY:  This  document  announces  an 
FAA  proposed  general  statement  of 
policy  applicable  to  the  type 
certification  of  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  This 
document  advises  the  public,  in 
particular  manufacturers  of  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes,  of  additional 
information  related  to  the  compliance 
methods  in  current  advisory  circular  AC 
23.683-1.  This  notice  is  necessary  to 
advise  the  public  of  FAA  policy  and 
give  all  interested  persons  an 
opportunity  to  present  their  views  on 
the  policy  statement. 
DATE:  Comments  submitted  must  be 
received  no  later  than  February  11, 
2000. 

ADDRESSES:  Send  all  comments  on  this 
policy  statement  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  Cheng,  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  ACE-111,  Room  301,  901 
Locust,  Kansas  City,  Ivlissouri  64106; 
telephone  (816)  329-1120;  fax  816-329- 
3047;  e-mail:  Lester.Cheng@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  this  proposed  policy 
statement,  ACE-00-23.683-01,  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desire.  Comment 
should  be  marked,  "Comments  to  policy 
statement  ACE-00-23.683-01."  and  be 
submitted  in  duplicate  to  the  above 
address.  The  Manager,  Small  Airplane 
Directorate,  will  consider  all 
communications  received  on  or  before 
the  closing  date  for  comments. 

Background 

After  reviewing  the  compliance 
methods  in  advisory  circular  23.683-1, 
the  directorate  determined  that  there 
was  additional  information  related  to 
the  compliance  methods  in  current  AC 


23.683-1  that  might  be  beneficial.  This 
notice  announces  the  availability  of  the 
following  proposed  policy 
memorandum,  ACE-00-23.683-01,  for 
review  and  comment.  The  purpose  of 
this  memorandum  is  to  address 
certification  projects  initiated  after  the 
final  date  of  the  memo.  Certification 
projects  already  in  work  do  not 
necessarily  need  to  comply.  However, 
normal  compliance  and  safety 
considerations,  including  the  effects  of 
deformation  per  §  23.305(a],  would 
apply  to  existing  and  future  projects. 

EfSect  of  General  Statement  of  Policy 

T'ae  FAA  is  presenting  this 
information  as  a  set  of  guidelines 
appropriate  for  use.  However,  this 
document  is  not  intended  to  establish  a 
binding  norm;  it  does  not  constitute  a 
new  regulation  and  the  FAA  would  not 
apply  or  rely  upon  it  as  a  regulation. 
The  FAA  Aircraft  Certification  Offices 
(ACO's)  that  certify  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes  should  generally  attempt  to 
follow  this  policy  when  appropriate. 
Applicants  shoidd  expect  that  the 
certificating  officials  would  consider 
this  information  when  making  findings 
of  compliance  relevant  to  new 
certificate  actions.  Applicants  also  may 
consider  the  material  contained  in  this 
proposed  policy  statement  as  a 
supplement  to  that  currently  contained 
in  AC  23.683-1  when  developing  a 
means  of  compliance  with  the  relevant 
certification  standards. 

Also,  as  with  all  advisory  material, 
this  statement  of  policy  identifies  one 
means,  but  not  the  only  means,  of 
compliance. 

Because  this  proposed  general 
statement  of  policy  only  announces 
what  the  FAA  seeks  to  establish  as 
policy,  the  FAA  considers  it  to  be  an 
issue  for  which  public  comment  is 
appropriate.  Therefore,  the  FAA 
requests  comment  on  the  following 
proposed  general  statement  of  policy 
relevant  to  compliance  with  §  23.305(a) 
and  other  related  regulations. 

General  Statement  of  Policy 

The  method  of  showing  compliance 
with  23.683  presented  in  AC  23.683-1 
dwells  only  on  the  control  system.  It 
does  not  explicitly  specify  the 
consideration  of  loading  on  adjacent 
structures  and  elements.  This  is 
consistent  with  the  wording  in  §  23.683 
of  the  regulations.  Testing,  not  analysis 
must  be  used  to  show  compliance  with 
§  23.683.  There  are  other  regulations, 
related  to  23.683.  which  must  also  be 
met.  These  include  the  following: 

Section  23.305(a).  (Subpart  C— 
Structure,  General]  Strength  and 
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fixed  surface  proximity  for  each  control 
system  as  appropriate. 

f  The  entire  control  system  must  be 
loaded  to  the  limit  airloads  or  the  limit 
pilot  forces  whichever  are  less  (§  23.683 
(b)(1)). 

g.  Minimum  clearances  around 
control  surfaces  and  minimum  tensions 
in  cable  systems  should  be  defined  to  be 
incorporated  in  the  airplane's 
instructions  for  continued 
airworthiness.  The  test  article  should 
incorporate  these  minimum  clearances 
and  tensions,  unless  they  are  to  be 
otherwise  accounted  for. 

h.  If  reductions  in  the  minimum 
clearances  described  in  paragraph  g 
above  are  possible  due  to  environmental 
conditions  expected  in  service,  then  this 
must  be  accounted  for.  This  can  be 
accomplished  through  analysis  or 
during  testing  by  adjusting  the  test 
article  clearances  to  encompass  these 
effects. 

(1)  The  tests  described  in  this  section 
support  the  demonstration  that  the 
control  system  is  free  from  jamming, 
excessive  friction,  and  excessive 
deflection  as  required  by  §  23.683(a)(1), 
(2),  and  (3).  They  also  support  the 
demonstration  that  structural 
deformations  not  interfere  with  safe 
operation  as  required  by  §  23.3D5(a). 
Accomplish  the  following: 

(i)  Load  the  adjacent  fixed 
aerodynamic  surface  (wing,  horizontal 
tail,  or  vertical  tail)  in  accordance  with 
one  of  the  conditions  of  peiragraphs  d 
and  e  above. 

(ii)  Support  the  control  surface  being 
tested  while  it  is  located  at  the  neutral 
position. 

(iii)  Load  the  control  surfaces  to  the 
critical  limit  loads,  as  described  in 
paragraph  f  above,  and  evaluate  their 
proximity  to  the  fixed  adjacent  structure 
for  interference  (contact). 

(iv)  Load  the  pilot's  control  until  the 
control  surface  is  just  off  the  support. 

(v)  Determine  the  available  control 
surface  travel  which  is  the  amount  of 
movement  of  the  surface  from  neutral 
when  the  cockpit  control  is  moved 
through  the  limits  of  its  travel. 

(vi)  The  control  surface  imder  loads 
described  in  paragraph  f  above,  should 
travel  a  minimum  of  10  percent  of  the 
total  unloaded  travel,  as  measured  from 
the  neutral  position.  This  should  be 
demonstrated  for  both  directions  of 
travel. 

(vii)  To  address  the  possibility  of  a 
critical  intermediate  control  surface 
loading,  gradually  remove  load  from  the 
control  surface  (while  maintaining  the 
load  on  the  adjacent  fixed  surface)  until 
maximum  control  surface  travel  is 
achieved. 


(viii)  The  above  procedure  should  be 
repeated  in  the  opposite  direction. 

(ix)  With  limit  load  applied  to  the 
adjacent  fixed  surface  and  limit  or 
intermediate  load  applied  to  the  control 
surface,  no  signs  of  jamming,  or  of  any 
permanent  set  of  any  connection, 
bracket,  attachment,  etc.,  may  be 
present. 

(x)  The  control  system  should  operate 
freely  without  excessive  friction. 

(xi)  Cable  systems  should  be  checked 
with  the  loads  applied  to  ensure  that 
excessive  slack  does  not  develop  in  the 
system. 

(xii)  Repeat  this  process  for  each"  of 
the  critical  loading  conditions  as 
defined  by  paragraphs  d  and  f  above. 

(2)  The  tests  described  in  this  section 
support  the  demonstration  that 
structural  deformations  not  interfere 
with  safe  operation  as  required  by 

§  23.305(a).  Accomplish  the  following: 

(i)  Load  the  adjacent  fixed 
aerodynamic  surface  (wing,  horizontal 
tail,  or  vertical  tail)  in  accordance  with 
one  of  the  conditions  of  paragraph  d  and 
e  above. 

(ii)  Operate  the  unloaded  control 
system  from  stop  to  stop. 

(iii)  No  signs  of  interference  (contact) 
may  be  present. 

(iv)  The  control  system  should 
operate  freely  without  excessive 
friction. 

(v)  Repeat  this  process  for  each  of  the 
critical  adjacent  fixed  surface  loading 
conditions  as  defined  by  paragraphs  d 
and  e  above. 

Note:  An  alternate  procedure  may  be  used 
to  accommodate  the  testing  described  in 
sections  (1)  and  (2)  above  during  structural 
tests  of  a  partial  airplane.  This  method 
requires  that  all  control  system  components 
that  are  attached  to  or  enclosed  by  the  loaded 
test  structure  be  installed  per  type  design.  A 
sufficiently  representative  mockup  of 
remaining  control  system  components  must 
be  used  to  ensure  that  the  full  length  of  any 
cables  which  extend  from  the  loaded  test 
structure  are  included.  This  is  necessary  to 
make  a  reasonable  assessment  that  slack  that 
could  develop  in  control  cables  is  not 
excessive  enough  to  cause  an  entanglement 
or  jam.  The  control  surface  activation  may  be 
input  at  any  convenient  location  between  the 
mockup  terminus  and  the  cockpit. 

(3)  The  tests  described  in  this  section 
will  demonstrate  that  the  control  system 
is  free  from  excessive  deflection  as 
required  by  §  23.683(a)(3).  These  tests 
complete  die  demonstration  that  the 
control  system  is  free  from  jamming  and 
excessive  friction  as  required  by 

§  23.683(a)(1)  and  (2)  as  well  as  the 
demonstration  that  structiual 
deformations  not  interfere  with  safe 
operation  as  required  by  §  23.305(a). 
Also,  these  tests  meet  the  limit  load 
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static  test  requirements  of  §  23.681(a). 
Accomplish  the  following: 

(i)  With  the  adjacent  fixed  surface 
(wing,  horizontal  tail,  or  vertical  tail) 
unloaded,  support  the  control  surface 
being  tested  while  it  is  located  at  the 
neutral  position. 

(ii)  Load  the  control  surfaces  to  the 
criticeJ  limit  loads,  as  described  in 
paragraph  f  above,  and  evaluate  their 
proximity  to  the  fixed  adjacent  structure 
for  jamming  or  contact. 

(iii)  Load  the  pilot's  control  until  the 
control  surface  is  just  off  the  support. 

(iv)  Operate  the  cockpit  control  in  the 
direction  opposite  the  load  to  the  extent 
of  its  travel. 

(v)  The  above  procediire  should  be 
repeated  in  the  opposite  direction. 

(vi)  The  minimum  loaded  control 
surface  travel  from  the  neutral  position 
in  each  direction  is  10  percent  of  the 
total  imloaded  control  surface  travel. 

(vii)  Under  limit  load,  no  signs  of 
janmiing,  or  of  any  permanent  set  of  any 
connection,  bracket,  attachment,  etc., 
may  be  present. 

(viii)  The  control  system  should 
operate  freely  without  excessive 
friction. 

Note:  The  tests  described  in  section  (3) 
above  are  normally  accomplished  using  a 
complete  airplane.  As  a  minimum,  they  must 
be  completed  using  an*ir£rame/control 
system  that  complelely'represents  the  final 
product  from  the  cockpit  controls  to  the 
control  surface. 

Regardless  of  the  amount  of  travel  of 
a  control  surface  when  tested  as 
described  above,  the  airplane  must  have 
adequate  flight  characteristics  as 
specified  in  §  23.141.  Any  airplane 
which  is  a  close  derivative  of  a  previous 
type  certificated  airplane  needs  not 
exceed  the  control  surface  travel  of  the 
original  airplane;  however,  the  flight 
characteristics  should  be  tested  to 
ensure  compliance. 

Issued  in  Kansas  City,  Missouri,  on 
December  21, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  00-689  Filed  1-11-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Withdrawal:  Ontonagon  County; 
Michigan 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent  Withdrawal. 


summary:  On  February  1, 1996,  the 
Federal  Highway  Administration  issued 
a  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  replacement  of  the  M- 
64  bridge  over  the  Ontonagon  River  in 
the  Village  of  Ontonagon,  Ontonagon 
Coimty,  Michigan.  The  M-64  bridge  is 
eligible  for  the  National  Register  of 
Historic  Places.  The  proposed  project 
also  involves  reconstruction  of  the 
bridge  approach  roadways  on  either  side 
of  the  river.  The  Federal  Highway 
Administration  is  issuing  this  Notice  to 
withdraw  its  original  Notice  of  Intent 
from  February  1,  1996. 

SUPPLEMENTARY  INFORMATION:  During  the 
past  several  years,  several  alternatives 
have  been  studied  and  coordination  has 
taken  place  with  the  public  and  various 
interested  agencies.  This  coordination 
has  resulted  in  alternatives  being 
developed  which  will  likely  not  have 
significant  impacts  on  the  natural  or 
human  environment.  As  a  result,  the 
Federal  Highway  Administration  has 
determined  that  an  environmental 
impact  statement  is  no  longer  needed.  In 
lieu  of  an  EIS,  the  Federal  Highway 
Administration  and  the  Michigan 
Department  of  Transportation  are 
preparing  an  environmental  assessment/ 
programmatic  Section  4(f)  evaluation 
which  will  be  circulated  for  public  and 
interested  agency  review  and  comments. 
Should  it  be  determined  diu-ing  this 
process  that  an  EIS  is  needed,  one  will 
be  prepared  following  a  new  Notice  of 
Intent. 

Issued  on:  January  5,  2000. 
James  J.  Steele, 

Division  Administrator,  Lansing,  Michigan. 
[FR  Doc.  00-708  Filed  1-11-00;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argiunents  in  favor  of  relief. 


Association  of  American  Railroads; 
(Waiver  Pedtion  Docket  Number  FRA- 
1999-5104) 

The  Association  of  American 
Railroads  (AAR)  seeks  a  waiver  of 
compliance  from  certain  provisions  of 
49  CFR  part  213,  Track  Safety 
Standards.  Specifically,  the  petitioner 
seeks  relief  from  the  requirements  of 
§  213.137(d),  to  use  flange-bearing  frogs 
(FBF)  in  crossing  diamonds  on  Classes 
2  through  5  track  in  revenue  service. 
Currently,  the  standards  allow  FBFs 
only  in  Class  1  track. 

Specifically,  §  213.137(a)  limits  the 
flangeway  depth  measured  from  a  plane 
across  the  wheel-bearing  area  of  a  frog 
on  Class  1  track  to  not  less  than  1%  inch 
and  1 V2  inches  on  Classes  2  through  5 
track.  Section  213.137(d)  states  that 
where  frogs  are  designed  as  flange- 
bearing,  flangeway  depth  may  be  less 
than  that  shown  for  Class  1  if  operated 
at  Class  3  speeds.  AAR  seeks  a  waiver 
from  §  213.137(d)  to  allow  the  use  of 
FBFs  in  Track  Classes  2  through  5  in 
addition  to  Class  1. 

AAR's  petition  states  that  it  seeks  the 
waiver  in  order  to  improve  safety.  The 
petition  discusses  the  development  of 
the  recently  revised  federal  Track  Safety 
Standards  and  states  that  at  the  time  of 
the  discussions  by  the  Raifroad  Safety 
Advisory  Committee  (an  industry 
committee  which  recommended 
revisions  to  the  track  standards),  AAR 
had  not  completed  its  tests  on  the  FBFs 
at  higher  speeds.  AAR  says  those  tests 
have  now  been  completed  and  support 
application  of  Section  213. 

The  petition  proposes  that  up  to  five 
FBF  crossing  diamond  installations  be 
permitted  during  the  first  six-month 
period  with  one  installation  subject  to 
wheel  inspection.  AAR  proposes  that 
the  first  FBF  crossing  diamond  for  use 
abovffTClass  1  speeds  be  installed  by  the 
industry,  after  FRA's  approval  of  this 
waiver  petition,  in  a  location  where 
speeds  of  40  mph  or  greater  are  eJlowed 
in  at  least  one  direction  over  the 
diamond. 

While  the  raifroad  industry  feels  that 
the  recent  Facility  for  Accelerated 
Service  Testing  (FAST)  tests,  as  well  as 
earlier  tests  at  AAR's  Transportation 
Technology  Center  (TTC),  provided  a 
much  more  severe  test  on  wheels  than 
would  ever  occur  in  revenue  service,  the 
industry  said  it  is  "willing  to  monitor 
wheels  for  the  first  FBF  crossing 
diamond  if  FRA  believes  such 
monitoring  is  necessary."  Wheels  of  at 
least  10  cars  (80  wheels)  of  one 
dedicated  group  of  cars  (most  likely  on  - 
a  unit  train  that  cycles  on  a  pre- 
determined route  using  the  diamond) 
would  be  used.  A  cut  of  cars  included 
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report  concerning  the  "lack  of 
significant  impact  loads  due  to  the 
transition  from  tread-bearing  to  flange- 
bearing  diamonds." 

AAR's  petition  also  states  that  FRA 
currently  permits  the  use  of  the  FBF 
concept.  AAR  says  that  the  proposal  for 
FBFs  is  not  a  radical  change  because  the 
concept  is  already  in  use.  AAR's 
petition  states  that  it  has  been  widely 
used  on  rail  transit  lines  now  under  the 
Federal  Transit  Authority's  jurisdiction 
for  more  than  a  century,  not  only  where 
tracks  cross,  but  also  for  turnout  fi-ogs 
and,  in  some  cases,  switches.  For 
example,  FBF  use  is  the  current  practice 
on  light  rail  lines  in  Boston, 
Philadelphia,  Toronto,  New  Orleans, 
San  Francisco,  Galveston,  Memphis  and 
other  cities. 

AAR  says  that  FRA  permits  the 
flange-bearing  concept  in  some  cases 
now,  and  it  was  also  permitted  prior  to 
the  recent  revisions  to  the  track  safety 
standards.  FRA  allows  flange  depth  at 
10  mph  (15  mph  passenger)  to  be  1% 
inches  (See  49  CFR  213.137(as)),  even 
though  flanges  are  allowed  to  be  1 V2 
inches  under  current  fi°eiglit  car 
standards.  The  petition  goes  on  to  state 
that  even  at  speeds  up  to  90  mph, 
flangeways  are  only  required  to  be  1 V2 
inches  deep,  which  means  that  with  the 
most  minute  variations,  flange-bearing 
will  occur.  The  petition  states  that  the 
track  standards  "properly"  allow  flanges 
to  ride  on  the  tops  of  joint  bars  at  any 
speed  as  this  condition  has  not  been 
shown  to  cause  safety  problems.  Yet, 
this  condition  is  more  severe  than 
designed  flange-bearing  because  of  the 
sudden  impact  from  the  flange  hitting 
the  end  of  the  joint  bar. 

The  petition  states  that  in  addition, 
FBFs  are  used  and  have  been  used  for 
over  a  century  when  regular  railroad 
tracks  cross  double-flfinged  gantry  crane 
rails  in  port  facilities.  AAR's  petition 
states  that  this  is  a  standard  way  of 
handling  such  crossings  and  exists  at 
numerous  ports.  For  example,  at 
Savannah,  Norfolk  Southern 
locomotives  and  crews  make  dozens 
and  perhaps  hundreds  of  flange-bearing 
crossings  per  day  and  have  done  so  for 
decades  with  no  adverse  safety  effect  or 
wheel  problems. 

AAR's  petition  states  that  FRA  has  no 
prohibition  against  flange-bearing  in 
general,  only  with  respect  to  frogs. 
According  to  the  petition,  the  railroads 
are  free  to  install  the  flange-bearing 
switches  that  exist  on  some  transit 
properties  (where  the  switch  points 
provide  guidance  but  do  not  support 
vertical  loads)  and  flange-bearing  weight 
scales  (offered  for  sale  by  European 
manufacturers). 


AAR's  petition  states  that  extensive 
full-scale  testing  of  the  FBF  concept  has 
been  performed  by  them  at  speeds  up  to 
80  mph  to  prove  the  safety  of  the  FBF 
concept.  The  petition  included  a 
summary  of  the  safety  issues  evaluated 
during  the  full-scale  testing.  AAR 
testing  included  a  wheel  "torture  test" 
involving  overheating,  locked  brakes 
and  other  items  when  the  test  over  the 
flange-bearing  sections  took  place. 
According  to  AAR's  petition,  the  results 
of  the  tests  provided  convincing 
evidence  of  the  safety  of  the  concept, 
and  the  use  of  wheels  in  flange-bearing 
was  approved  by  AAR's  Wheel,  Axle, 
Bearing  and  Lubrication  (WABL) 
Committee  in  1997. 

AAR  says  that  extensive  tests  also 
took  place  on  locomotives.  The  first  test 
was  performed  at  AAR's  Chicago  Track 
Lab  in  early  1995  (This  facility  has  since 
been  moved  to  Pueblo).  These  tests 
involved  10,000  passes  of  a  263,000 
pound  car  over  flange-bearing  sections 
and  caused  no  adverse  effects. 

The  second  series  of  tests  were 
performed  from  1995  through  1997. 
These  tests  involved  severe  braking  and 
high  wheel  temperatures  with  cars  up  to 
315,000  pounds  at  60  mph,  as  well  as 
passenger  and  other  equipment  at 
speeds  up  to  80  mph.  "This  series  of  tests 
involved  both  AC  and  DC  locomotives 
with  wheels  locked  and  dragged  over 
the  flange-bearing  sections.  Some 
wheels  with  pre-existing  cracks  were 
used,  and  even  under  these  severe 
conditions,  the  cracks  did  not  grow. 

Following  approval  of  the  flange- 
bearing  concept  by  the  WABL 
Committee  in  1997,  a  decision  was 
made  to  use  the  FAST  loop  for  a  third 
series  of  tests  at  TTC  to  test  specific 
designs  of  crossing  diamonds  using  the 
flange-bearing  concept.  These  tests  were 
much  more  severe  than  present  revenue 
service  because  nearly  all  of  the  cars 
were  315,000  pounds  with  no  empties, 
and  the  wheels  were  subjected  to  a 
frequency  of  diamond  crossings  of  at 
least  10  times  what  would  be  expected 
in  revenue  service.  According  to  AAR's 
report,  in  these  tests,  the  flange-bearing 
diamond  has  lasted  longer  than  any 
other  diamond  design.  These  tests  also 
showed  how  FBF  diamond  designs 
could  be  further  improved  for  additional 
durability,  primarily  through  the 
elimination  of  flange-bearing  joints. 

AAR's  petition  states  that  with  all  of 
this  extensive  testing  (documented  in 
attachments)  whose  cost  has  run  well 
over  one  million  dollars,  the  crossing 
diamonds  using  FBFs  have  been  shown 
to  be  suitable  for  revenue  service.  Other 
items  of  trackwork  innovation,  such  as 
swing-nosed  frogs  and  tangential' 
geometry  switch  points,  are  developed 
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by  the  industry  without  the  need  for 
FRA  waivers.  AAR  states  that,  of  course, 
this  type  of  product  improvement  will 
continue  with  FBFs  also. 

In  conclusion,  the  petition  states  that 
the  granting  of  this  waiver  request 
concerning  revenue  service  use  of  FBF 
crossing  diamonds  is  necessary  for 
implementation  of  a  technological 
improvement  in  railway  engineering. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  nmnber  (e.g..  Waiver 
Petition  Docket  Number  1999-5104)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  SW,  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  edter  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  bttp:/ 
/ dms.dot.gov. 

Issued  in  Washington,  E)C,  on  January  3, 
2000. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-709  Filed  1-11-00;  8:45  am) 

BILUNG  CODE  491(M)6-P    . 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Chesaning  Central  &  Owosso  Railroad; 
Waiver  Petition  Docket  Number  FRA- 
1999-5793 

Chesaning  Central  &  Owosso  Railroad 
seeks  a  permanent  waiver  of  compliance 
from  certain  provisions  of  the  Safety 
Glazing  Standards,  49  CFR  part  223, 
which  requires  certified  glazing,  for  its 
road  switcher,  locomotive  CC&O  1508, 
ALCO  RS-3,  buih  in  1954. 

Locomotive  CC&O  1508  is  utilized  as 
a  locomotive  for  a  tourist  train 
operation,  which  operates  strictly  in  a 
captive  rural  farm  area  and  does  not 
exceed  25  mph  at  any  time  during  its 
operation,  which  is  seasonal. 

The  reason  for  this  request  for  relief 
is  economical.  The  cost  to  retrofit  the 
locomotive  with  updated  window 
frames  and  glazing  would  cause  an 
economical  burden  that  this  rail 
operation  is  unable  to  bear. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  1999-5793)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-^01  (Plaza  Level),  400  7th 
Street,  SW,  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC  on  January  3, 
2000. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-711  Filed  1-11-00;  8:45  ami 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  iCFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-1999-6516 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

Bvulington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
reduction  of  the  traffic  control  system 
limits,  on  the  North  and  South  Fast 
Tracks  between  AY  Tower,  CP39, 
milepost  3.9  and  CP50,  milepost  5.0,  on 
the  Kansas  City  Division,  Emporia 
Subdivision,  near  Kansas  City,  Kansas. 
The  proposed  changes  include  the 
discontinuance  and  removal  of  two 
holding  signals  at  CP50,  removal  of  the 
No.5  power-operated  switch  at  CP39, 
and  relocation  of  the  begin/end  CTC  to 
milepost  3.9. 

The  reason  given  for  the  proposed 
changes  is  to  make  track  changes  near 
AY  Tower  to  allow  for  improved  access 
to  the  Diesel  Shops. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  wrill  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTS4-99-6038] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998- 
1999  Audi  A6  Passenger  Cars  Are 
Eligible  for  Importation;  Correction 


AGENCY:  National 
Safetv  AdministTi  it 


ACTION:  Correctiop 
petition  for  decis 
nonconforming 
passenger  cars  ar(  i 
importation. 


1  )98 


(64  FR  42756)  an 
NHTSA  of  a  petit 
1998-1999  Audi 
were  not  original 


Highway  Traffic 
ion  (NHTSA),  DOT. 


to  notice  of  receipt  of 
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-1999  Audi  A6 
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SUMMARY:  This  d(  cument  corrects  a 
document  publis  led  on  August  5,  1999 
louncing  receipt  by 
on  for  a  decision  that 
\6  passenger  cars  that 
y  manufactured  to 
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the  docket  numbi  r  for  this  petition  as 
"Docket  No.  NmSA-99-6039."  The 
docket  number  si  ould  have  been 
properly  identifit  d  as  'Docket  No. 
NHTSA-99-603S , 

Authoritv:  49  U.5 
(b)(1);  49  CFR593.t 
at  49  CFR  1.50  and 


C.  30141(a)(1)(B)  and 
;  delegations  of  authoritv 
iOl.8. 


Issued  on  lanuarj  7,  2000. 
Marilynne  facobs. 

Director,  Office  of 
[FR  Dor.  00-750  Fi 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5681 ;  notice  2] 

American  Transportation  Corporation, 
Grant  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

American  Transportation  Corporation 
(AmTran)  has  determined  certain  air 
brake  systems  on  AmTran  buses  were 
built  with  air  tank  volumes  that  are  not 
in  full  compliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
121,  "Air  brake  systems,"  and  has  filed 
an  appropriate  report  pursuant  to  49 
CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  AmTran  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  May  25,  1999,  in  the  Federal 
Register  (64  FR  28242).  NHTSA 
received  no  comments  on  this 
application  during  the  30-day  comment 
period.  Since  November  5,  1998, 
AmTram  has  produced  vehicles  that 
comply  with  the  air  reservoir  combined 
volume  requirements  of  FMVSS  No. 
121. 

FMVSS  No.  121  establishes  the 
performance  and  equipment 
requirements  for  the  braking  systems  on 
vehicles  equipped  with  air  brake 
systems.  On  January  12,  1995,  NHTSA 
issued  a  final  rule  in  the  Federal 
Register  (60  FR  2896)  amending  FMVSS 
No.  121  to  allow  the  volume  of  each  air 
brcike  chamber  to  be  determined  by 
either  the  actual  volume  of  the  brake 
chamber  at  maximum  travel  of  the  brake 
piston  (or  pushrod),  or  the  "rated 
volume"  of  each  brake  chamber 
pursuant  to  a  table  of  specified  values," 
whichever  is  lower.  On  July  11,  1996, 
NHTSA  published  a  final  rule  amending 
Table  V.  The  agency  decided  to  revise 
certain  rated  volumes  in  Table  V, 
thereby  removing  design  restrictions 
that  had  continued  to  discourage  the  use 
of  long  stroke  brake  chambers. 
AmTran's  calculation  of  the  minimum 
required  air  capacity  of  affected  buses  is 
based  on  the  amended  Table  V. 

From  October  27,  1995,  through 
November  5,  1998.  AmTran  produced 
122  units  with  an  air  reservoir 
combined  volume  of  3,630  cubic  inches 
or  11.6  times  the  combined  volume  of 
all  service  brake  chambers.  Standard 
No.  121  requires  those  units  to  have  an 
air  reservoir  combined  volume  of  3,744 


cubic  inches  or  12  times  the  combined 
volume  of  all  ser\'ice  brake  chambers. 

The  rear  air  brake  chambers  of  the 
affected  buses  are  30  inches  in  diameter. 
During  the  agency's  compliance  testing 
of  various  motor  vehicles,  the  agency 
conducted  compliance  testing  on  an  Am 
Tran  bus  and  found  that  the  bus  met  the 
air  reservoir  and  the  braking 
performance  requirements  specified  in 
FMVSS  No.  121.  The  compliance  test 
vehicle  was  equipped  with  smaller  rear 
brake  chambers  (24-inch  diameters) 
than  the  affected  buses. 

On  August  16,  1999,  AmTran 
provided  the  agency  with  its  in-house 
test  results  on  a  subject  model  bus. 
These  tests  evaluated  the  vehicle's  air 
consumption  under  severe  braking  and 
indicated  that  the  bus'  braking  system 
had  sufficient  compressed  air  to 
adequately  stop  the  vehicle  during 
repeated  brake  applications. 

Based  on  the  agency's  test  findings 
and  the  information  provided  by 
AmTran,  the  agency  believes  that  in  this 
case,  the  true  measure  of  its 
inconsequentiality  to  motor  vehicle 
safety  is  whether  this  air  reservoir 
combined  volume  affects  the  vehicle's 
overall  stopping  ability.  In  this  case,  it 
does  not  appear  to  adversely  affect 
stopping  ability.  Laboratory  test  data 
results  submitted  by  the  manufacturer 
demonstrate  that  this  non-compliant 
braking  system  maintains  sufficient  air 
after  several  brake  applications.  In 
consideration  of  the  foregoing,  NHTSA 
has  decided  that  the  applicant  has  met 
its  burden  of  persuasion  that  the 
noncompliance  it  describes  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  granted,  and  the 
applicant  is  exempted  from  providing 
the  notification  of  the  noncompliance 
that  is  required  by  49  U.S.C.  30118,  and 
from  remedying  the  noncompliance,  as 
required  by  49  U.S.C.  30120. 

(49  U.S.C.  301 18,  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  [anuary  7,  2000. 
Steplien  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-749  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Docket  No.  33407] 

Dakota,  Minnesota  and  Eastern 
Railroad  Corporation  Construction  Into 
the  Powder  River  Basin 

AGENCY:  Surface  Transportation  Board, 
DOT. 
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ACTION:  Amended  notico  of  intent  to 
prepare  an  environmental  impact 
statement  (EIS);  addition  of  U.S.  Coast 
Guard  and  U.S.  Department  of  the 
Interior  Bureau  of  Reclamation  as 
cooperating  agencies. 

SUMMARY:  On  February  20,  1998,  the 
Dakota,  Minnesota  and  Eastern  Railroad 
Corporation'(DM&E)  filed  an  application 
with  the  Surface  Transportation  Board 
(Board)  for  authority  to  constnict  and 
operate  new  rail  line  facilities  in  east- 
central  Wyoming,  southwest  South 
Dakota,  and  south-central  Minnesota. 
The  project  involves  approximately 
280.9  miles  of  new  rail  line 
tonstruction.  Additionally,  DM&E 
proposes  to  rebuild  approximately  597.8 
miles  of  existing  rail  line  along  its 
current  system  to  standards  acceptable 
for  operation  of  unit  coal  trains.  The 
project  would  require  actions  by  a 
number  of  Federal  agencies,  including 
the  Board,  the  U.S.  Department  of 
Agriculture  Forest  Service  (USFS),  the 
U.S.  Department  of  Interior  Bureau  of 
Land  Management  (BLM),  and  the  U.S. 
Army  Corps  of  Engineers  (COE),  who 
previously  agreed  to  be  cooperating 
agencies  for  the  EIS.  As  part  of  its  plans 
to  rebuild  its  rail  line  tlirough  Pierre, 
South  Dakota,  DM&E  proposes  to 
rebuild  its  existing  bridge  or  construct  a 
new  bridge  over  the  Missouri  River  to 
permit  the  operation  of  unit  coal  trains. 
The  U.S.  Coast  Guard  (USCG)  has 
responsibility  and  authority  to  issue 
bridge  permits  under  the  provisions  of 
Section  9  of  the  Rivers  and  Harbors  Act 
of  1899,  and  under  the  General  Bridge 
Act  of  1946.  Therefore,  in  order  for 
DM&E  to  rebuild  or  construct  a  new 
bridge  over  navigable  waters,  it  must 
apply  for  a  permit  from  the  USCG, 
which  in  turn  would  require  an 
environmental  review  of  DM&E's  action 
pursuant  to  NEPA.  The  U.S.D.I.  Bureau 
of  Reclamation  (USBR)  is  the  agency 
responsible  for  operation  and 
administration  of  the  Angostura 
Reservoir  and  associated  irrigation 
canals  and  ditches.  The  USBR  works 
closely  with  the  local  irrigation  district 
for  repayment  of  project  costs  based  on 
water  delivered  and  acres  of  irrigated 
land.  If  this  project  crosses  lands, 
irrigation  ditches  or  canals  under  the 
jurisdiction  of  the  USBR,  a  permit  for 
such  crossings  will  be  required  from  the 
USBR  prior  to  construction.  Depending 
on  the  alternative  approved  for 
construction,  the  USBR  may  be  required 
to  issue  a  permit,  which  would 
normally  require  environmental  review. 
Consequently,  USCG  and  USBR  have 
agreed  to  be  cooperating  agencies  for  the 
EIS.  The  purpose  of  this  Amended 
Notice  of  Intent  is  to  notify  persons  and 


agencies  interested  in  or  affected  by  the 

proposed  project  of  additional  USCG 

and  USBR  decisions  triggered  by  the 

project. 

SUPPLEMENTARY  INFORMATION: 

Environmental  Review  Process 

The  Board  has  determined  that  an 
Environmental  Impact  Statement  (EIS) 
must  be  prepared  in  accordance  with 
the  provisions  of  the  National 
Enviroimiental  Policy  Act  (NEPA)  prior 
to  its  decisions  on  the  proposed  project. 

The  Board  is  the  lead  agency, 
piu-suant  to  40  CFR  1501.5(c), 
supervising  the  preparation  of  the  EIS. 
The  USFS,  BLM,  COE,  USCG.  and  USBR 
are  cooperating  agencies,  pursuant  to  40 
CFR  1501.6,  and  shall  adopt  the  EIS  and 
base  their  respective  decisions  on  it. 
The  NEPA  process  is  intended  to  assist 
the  Board,  its  cooperating  agencies,  and 
the  public  in  identifying  and  assessing 
the  potential  environmental 
consequences  of  a  proposed  action 
before  a  decision  on  the  proposed  action 
is  made.  The  Board's  Section  of 
Envirorunental  Analysis  (SEA)  is 
responsible  for  ensuring  that  the  Board 
complies  with  the  NEPA,  42  U.S.C.      . 
4321—4335,  and  related  enviroimiental 
statutes.  The  EIS  should  include  all  of 
the  information  necessary  for  decisions 
Tjy  the  Board  and  the  cooperating 
agencies. 

SEA  and  the  cooperating  agencies  are 
preparing  a  Draft  EIS  (DEIS)  for  the 
proposed  project.  The  DEIS  will  address 
those  environmental  issues  and 
concerns  identified  diu'ing  the  scoping 
process  and  detailed  in  the  scope  of 
study.  It  will  also  contain  a  reasonable 
range  of  alternatives  to  the  proposed 
action  and  recommended  environmental 
mitigation  measures.  The  DEIS  will  be 
made  available  upon  its  completion  for 
public  review  and  comment.  A  Final 
EIS  (FEIS)  will  then  be  prepared 
reflecting  SEA's  further  analysis  and  the 
comments  on  the  DEIS.  In  reaching  each 
decision  in  this  case,  the  agencies  will 
take  into  account  the  DEIS,  the  FEIS. 
and  all  public  and  agency  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Rutson,  Project  Manager, 

Surface  Transportation  Board,  Powder 

River  Basin  Expansion  Project,  1- 

877-404-3044; 
U.S.D.A.  Forest  Service,  Wendy 

Schmitzer,  (307)  358-4690; 
U.S.D.I.  Bureau  of  Land  Management, 

Bill  Carson,  (307)  746-4453: 
U.S.  Army  Corps  of  Engineers,  Jerry 

Folkers,  (402)221-4173; 
U.S.  Coast  Guard,  Roger  Wiebusch, 

(314)  539-3900,  ext.  378; 
U.S.D.I.  Bureau  of  Reclamation,  Dennis 

Breitzman,  (701)  250-4242,  ext.  3101. 


By  the  Board.  Elaine  K.  Kaiser,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-739  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Subr-No.  143X)] 

Union  Pacific  Railroad  Co. — 
Abandonment  and  Discontinuance  of 
Trackage  Rights  Exemptior>— in 
Wright,  Franlciin  and  Cerro  Gordo 
Counties,  lA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  ahd  Discontinuances  of 
Service  and  Trackage  Flights  to  abandon 
a  12.38-mile  line  of  railroad  over  the 
Thornton  Industrial  Lead  (formerly 
known  as  the  Fort  Dodge  Branch)  fix)m 
milepost  17.14  near  Thornton  to 
milepost  29.52  near  Belmond,  in 
Wright,  Franklin  and  Cerro  Gordo 
Coimties,  lA.'  The  line  traverses  United 
States  Postal  Service  Zip  Codes  50421, 
50449,  50457,  and  50479. 

UP  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
govenmient  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Une  R. 
Co. — Abandonment — Goshen,  360 1.CC. 


I  Pursuant  to  49  CFR  1150.50(d)(2).  the  railroad 
must  file  a  verified  notice  with  the  Board  at  least 
50  days  before  the  abandonment  or  discontinuance 
is  to  be  consummated.  The  applicant  in  its  verified 
notice,  indicated  a  proposed  consummation  dale  of 
February  7.  2000.  Because  the  verified  notice  was 
officiallv  filed  upon  payment  of  the  required  filing 
fee  on  Etecember  23. 1999.  consummation  may  not 
take  place  prior  to  Februarj'  11,  2000.  Applicant's 
representative  has  been  contacted  and  has 
confirmed  that  consummation  may  occur  no  earlier 
than  February  11.  2000. 
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91  (1979).  To  adc  ress  whether  this 
condition  adequa  tely  protects  affected 
employees,  a  peti  tion  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Pre  vided  no  formal 
expression  of  int(  nt  to  file  an  offer  of 
financial  assistan  :e  (OFA)  has  been 
received,  this  exe  tnption  will  be 
effective  on  February  11,  2000,  unless 
stayed  pending  n  consideration. 
Petitions  to  stay  t  lat  do  not  involve 
environmental  isi  ues,-  formal 
expressions  of  in  ent  to  file  an  OFA 
under  49  CFR  1 1 !  2.27(c)(2), '  and  trail 
use/rail  banking  i  equests  under  49  CFR 
11 52.29  must  be  iled  by  January  24, 
2000.  Petitions  to  reopen  or  requests  for 
public  use  condit  ons  under  49  CFR 
1152.28  must  be  iled  by  February  1, 
2000,  with:  Surfa  :e  Transportation 
Board.  Office  of  t  le  Secretary.  Case 
Control  Unit.  192  5  K  Street,  NW, 
Washington.  DC  ;  0423.' 

A  copy  of  any  p  etition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Ja  nes  P.  Gatlin,  General 
Attorney,  Union  Facific  Railroad 
Company,  1416  Codge  Street.  Room 
830,  Omaha.  NE(  8179. 

If  the  verified  n  Qtice  contains  false  or 
misleading  infom  lation,  the  exemption 


is  void  ab  initio 
UP  has  filed  an 


which  addresses  i  he  effects,  if  any,  of 
the  abandonment  and  discontinuance 
on  the  environme  nt  and  historic 
resources.  The  Se  :tion  of  Environmental 
Analysis  (SEA)  w  11  issue  an 
environmental  as  lessment  (EA)  by 
January  14.  2000.  Interested  persons 
may  obtain  a  cop; '  of  the  EA  by  writing 
to  SEA  (Room  50(  I,  Surface 
Transportation  Be  ard.  Washington,  DC 
20423)  or  by  calH  ig  SEA,  at  (202)  565- 
1545.  Comments  m  environmental  and 


Igrai  t 


(  ate. 


-The  Board  will 
decision  on  environm^ta 
by  a  party  or  by  the  Bo  ird 
Environmental  Analys 
investigation)  cannot 
exemption's  effective 
of-Senice  Rail  Lines.  5 
request  for  a  stay  should 
so  that  the  Board  may 
the  exemption's  effecti 

^  Each  offer  of  finani 
accompanied  by  the  fi 
setatSlOOO.  5ee49 


I  CFR 


environmental  report 


a  stay  if  an  informed 
1  is.suRs  (whether  raised 
's  Section  of 
s  in  its  independent 
made  before  the 

See  Exemption  ofOut- 
l.C.C.2d  377  (1989).  Any 

be  Filed  as  soon  as  possible 
ake  appropriate  action  before 
date. 


al  assistance  must  be 
ng  fee,  which  currently  is 
1002.2(0(25). 


historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
lT's  filing  of  a  notice  of  consummation 
by  Januarj'  12,  2001,  and  there  are  no 
legal  or  regulatory  barriers  to 
ronsummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  Januar\  5.  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-604  Filed  1-11-00;  8:45  am] 

BILUNG  CODE  4915-00-f> 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices,  Debt 
Management  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  §  10(a)(2),  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue,  N.W.,  Washington, O.C,  on 
February  1,  2000,  of  the  follbwing  debt 
management  advisory  committee:  The 
Bond  Market  Association,  Treasury 
Borrowing  Advisory  Committee. 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9:00  a.m.  Eastern 


time  and  will  be  open  to  the  public.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App. 
§  10(d). 

The  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  §  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
§552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  cgmmittee  under  5  U.S.C.  App. 
§3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  bv  5  U.S.C. 
§552b{c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  §  552b. 

Dated:  January  6.  2000. 
Lee  Sachs, 

Assistant  Secretary  (Financial  Markets). 
[FR  Doc.  00-688  Filed  1-11-00;  8:45  am] 

BILLING  CODE  4810-25-M 


Wednesday 
January  12,  2000 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  l4l,  and  142 
National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper;  Final 
Rule 


1950 


Federal  Register / Vol.  65,  No.  8 / Wednesday,  January  12,  2000 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9,  |l41  and  142 

[FRL-6515-6] 
RIN2140-AC27 

National  Priman[  Drinking  Water 
Regulations  for  .ead  and  Copper 

AGENCY:  Environpiental  Protection 

Agency. 

ACTKDN:  Final  rulfe. 


summary:  The  Ei  ivironmental  Protection 
Agency  (EPA)  is  [naking  several  minor 
revisions  to  the  r  ational  primary 
drinking  water  n  gulations  (NPDWRs) 
for  lead  and  copj  ler  to  improve 

,  The  intended  effect  of 
this  action  is  to  e  liminate  unnecessary 
requirements,  streamline  and  reduce 
reporting  biu'den,  and  promote 
consistent  natior  al  implementation.  The 
changes  promulg  ited  in  today's  action 

ead  or  copper 
maximum  contaiiinant  level  goals,  the 
action  levels,  or  I  he  basic  regulatory 

I  [compliance  with  the 
Paperwork  Redui  ition  Act  (PRA),  this 
action  also  amen  is  the  table  that  lists 
the  Office  of  Mar  agment  and  Budget 
(OMB)  control  ni  mbers  issued  under 
the  PRA  for  NfPDVVRs  for  Lead  and 
Copper. 

DATES:  This  final 
11,  2000. 
For  judicial  re)  iew  purposes,  this 


rule  is  effective  April 


final  rule  is  pron 
eastern  time  on  Ji 
provided  in  40  C 
ADDRESSES:  The 
including  public 


ulgated  as  of  1  p.m., 
Ji  inuary  26.  2000,  as 
='R23.7. 

I  ulemaking  record, 
:  comments  on  the 
proposed  revisio;  is  and  EPA's 
responses,  applic  able  Federal  Register 
notices,  other  ma  or  supporting 
documents,  and  <  copy  of  the  index  to 
for  this  rulemaking, 
are  available  for  i  eview  at  EPA's  Water 
Docket;  401  M  Steet,  S.W..  Washington. 
DC  20460.  For  ac  :ess  to  the  Docket 
materials,  call  (2(  2)  260-3027  between 
9:00  a.m.  and  3:3  )  p.m.  Eastern  Time  for 
an  appointment  <  nd  directions  to  room 
EB57. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Wj  ter  Hotline,  toll  free 
(800)  426-4791,  <ir  Judy  Lebowich; 
Standards  and  Ri  sk  Management 
Division;  Office  c  f  Ground  Water  and 
Drinking  Water:  IPA  (4607);  401  M 
Street  S.W.;  Waslington,  DC  20460; 
telephone  (202)  2  60-7595. 
SUPPLEMENTARY  II IFORMATION: 

Regulated  Entitif  s 

Entities  potent 
Lead  and  Copper  R 


ally  regulated  by  this 
ule  Minor  Revisions 


(LCRMR)  rulemaking  are  public  water 
systems  (PWSs)  that  are  classified  as 
either  community  water  systems  (CWSs) 
or  non-transient  non-community  water 
systems  (NTNCWSs).  Regulated 
categories  and  entities  include: 


Category 


Industry 


State,  Tribal,  and 
local  governments. 


Examples  of 
regulated  entitles 


Privately-owned 

CWSs  and 

NTNCWSs. 
Publicly-owned  CWSs 

and  NTNCWSs. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  regulated 
by  the  LCRMR.  This  table  lists  the  types 
of  entities  that  EPA  is  now  aware  could 
potentially  be  regulated  by  the  LCRMR. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  facility  is 
regulated  by  the  LCRMR,  you  should 
carefully  examine  the  applicability 
criteria  in  §§  141.3  and  141.80(a)  of  title 
40  of  the  Code  of  Federal  Regulations 
(CFR).  If  you  have  questions  regarding 
the  applicability  of  the  LCRMR  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  Section. 

Effective  Date 

Section  1412(b)(10)  of  the  Safe 
Drinking  Water  Act  (SDWA) 
Amendments  of  1996  specifies  that  any 
amendments  to  a  NPDWR  promulgated 
under  SDWA  section  1412  shall  take 
effect  on  the  date  that  is  3  years  after  the 
date  on  which  the  regulation  is 
promulgated  "unless  the  Administrator 
determines  that  an  earlier  date  is 
practicable,  except  that  the 
Administrator,  or  a  State  (in  the  case  of 
an  individual  system),  may  allow  up  to 
2  additional  years  to  comply  with  a 
maximum  contaminant  level  or 
treatment  technique  if  the  Administrator 
or  State  (in  the  case  of  an  individual 
system)  determines  that  additional  time 
is  necessary  for  capital  improvements." 

Section  1445(a)  of  the  SDWA,  which 
authorizes  EPA  to  establish 
recordkeeping,  reporting  and 
monitoring  requirements,  does  not 
specifically  address  when  such 
requirements  shall  become  effective. 
The  Agency's  authority  to  establish 
effective  dates  for  requirements  imder 
this  provision,  therefore,  is  governed  by 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(d),  which  provides  that  an 
Agency  publish  a  final  rule  in  the 
Federal  Register  not  less  than  30  days 
before  its  effective  date,  although  an 
earlier  effective  date  can  be  established 
under  certain  circumstances. 


The  Agency  believes  that  a  delay  of 
three  yeeirs  is  not  necessary,  or 
appropriate.  The  revisions  in  today's 
action  are  effective  April  11,  2000.  Until 
today's  action  takes  effect,  the  existing 
requirements  of  the  NPDWRs  for  Lead 
and  Copper,  and  applicable  State 
requirements,  remain  in  effect  and  are 
enforceable. 

As  noted  above,  section  1412(b)(10) 
provides  the  Agency  with  flexibility  to 
establish  an  effective  date  for  a  NPDWR 
earlier  than  3  years  after  promulgation 
where  "practicable".  In  addition,  under 
section  1445(a),  EPA  has  the  flexibility 
to  establish  an  effective  date  for 
recordkeeping,  reporting,  and 
monitoring  requirements  any  time  not 
shorter  than  30  days  after  promulgation. 
EPA  is  promulgating  the  recordkeeping, 
reporting,  and  monitoring  requirements 
under  both  sections  1445  and  1412  of 
the  SDWA,  and  the  remainder  of  the 
rule  under  section  1412.  EPA  believes 
that  a  90-day  effective  date  is 
appropriate  luider  both  of  these 
provisions.  For  purposes  of  its  effective 
date  imder  section  1412,  EPA  believes  it 
is  practicable  for  systems  to  implement 
the  revised  rule  requirements  in  today's 
rule  in  90  days.  First,  the  revisions  to 
the  existing  regulation  are  minor  and 
generally  do  not  require  any  installation 
of  new  or  different  treatment  by  PWSs. 
Second,  this  rule  in  many  respects 
streamlines  existing  requirements  and 
some  of  the  benefits  of  the  regulation 
will  not  be  realized  if  implementation 
were  to  be  delayed  for  three  years. 
Because  the  effective  date  is  well  in 
advance  of  the  deadline  for  State 
adoption  of  these  revised  regulations, 
EPA  will  take  steps  to  enter  into  a 
cooperative  agreement  with  the  States  to 
ensure  that  the  primacy  States  (rather 
than  EPA)  continue  to  be  the  lead  entity 
implementing  these  new  requirements. 
Although  EPA  will  enforce  the  new 
regulations  until  States  get  primacy  for 
the  revised  regulations,  States  will  share 
information  with  EPA  about  water 
system  compliance  with  the  new 
requirements. 

More  Stringent  State  Provisions 

For  water  systems  in  those  States  that 
have  primary  enforcement 
responsibility  for  the  1991  Lead  and 
Copper  Rule  (LCR),  State  program 
requirements  that  are  more  stringent 
than  revisions  in  today's  rule  will 
continue  to  govern  until  the  primacy 
State  incorporates  these  revisions  into 
its  approved  Primacy  program.  As 
discussed  in  the  next  section,  States 
have  two  years,  from  the  date  of 
promulgation,  to  revise  their  Primacy 
program  to  incorporate  the  revisions  in 
today's  rule,  unless  they  qualify  for  an 
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extension.  Table  1  identifies  wiiich 
provisions  in  today's  rule,  which  are 
less  stringent  than  the  1991  LCR  and 
which,  therefore,  must  be  adopted  into 


the  primacy  State's  regulations  before 
they  can  be  implemented  by  water 
systems  within  the  State's  jurisdiction. 
Water  systems,  therefore,  should  check 


with  their  Primacy  Agency  before 
implementing  any  of  these  less  stringent 
provisions. 


Table  1.— LCRMR  Provisions  Requiring  State  Adoption  Prior  to  Implementation 


CFR  Section 


141.81 
141.82 
141.85 
141.86 


141.87 
141.88 
141.89 
141.90 


Revision 


Deemed  to  have  optimized  corroston  control  criterion  under  §  141.81(b)(3)(i). 

Compliance  determinations  under  §141 .82(g). 

All  revisions  to  section. 

Following  revisions:  * 

•  Eliminate  justification  letters  for  too  few  tier  1  sites  (fonnerty  under  §141. 86(a)(8))  and/or  lead  service  line  sample  sites 
(formerly  under  §  1 41 .86(a)(9)); 

•  NTNCWSs  and  special-case  CWSs  without  sufficient  first-draw  sites  under  §§141 .86(b)(1),  (2),  and  (5); 

•  Minimum  holding  time  for  acidified  lead  and  copper  samples  prior  to  analysis  under  §  141 .86(b)(2); 

•  Eliminate  requirement  for  systems  subject  to  water  quality  parameter  monitoring  to  explicitly  request  approval  for  re- 
duced monitoring  under  §§141.86(d)(4)(ii)  and  (iii); 

•  Use  of  alternate  period  to  conduct  reduced  lead  and  copper  tap  monitoring  under  §  141 .86(d)(4)(iv); 

•  Accelerated  reduced  monitoring  for  lead  and  copper  at  the  tap  under  §  141 .86(d)(4)(v); 

•  Sample  invalidation  under  §141 .86(f);  and 

•  Monitoring  waivers  under  §  141.86(g). 

All  revisions  to  section  except  the  table  at  the  end  of  the  section.  ** 

Reduced  source  water  monitoring  for  systems  without  maximum  permissible  source  water  levels. 

All  revisions  to  section. 

All  revisions  to  §§141.90(a)(1),  141.90(a)(2),  141.90(a)(4),  141.90(a)(5),  and  141.90(h). 


Primacy  State  Program  Revisions 

States  with  primary  enforcement 
responsibility  ("primacy")  under  40 
CFR  Part  142  subpart  B  must  adopt,  and 
submit  to  EPA  for  approval,  a  primacy 
program  revision  to  incorporate  all  new 
and  revised  EPA  regulations  into  their 
approved  primacy  prograin.  As  a 
condition  of  primacy,  a  State  is  required 
to  adopt,  a  State  rule  that  is  no  less 
stringent  than  EPA's  regulations.  Table 
2  identifies  those  provisions  in  today's 
action  that  States  must  adopt  to  retain 
primacy.  The  requirements  States  must 
meet  to  receive  primacy  are  listed  in 
§  142.10  and  requirements  to  revise  an 
approved  primacy  program  are  in 
§  142.12.  Special  primacy  requirements 
unique  to  specific  regulations  are  in 
§142.16. 


On  April  28,  1998,  EPA  amended  its 
State  primacy  regulations  at  40  CFR 
142.12  (EPA  1998d,  63  FR  23362).  In 
accordance  with  these  regulations. 
States  must  adopt  the  LCRMR  by 
January  14,  2002;  however,  under 
certain  circumstances  States  may 
receive  an  extension  of  up  to  two  years. 
These  State  primacy  regulations  also 
incorporate  the  new  process  identified 
in  the  1996  SDWA  amendments  for 
granting  primary  enforcement  authority 
to  States  while  their  applications  to 
modify  their  primacy  programs  are 
under  review.  The  new  process  grants 
interim  primary  enforcement  authority 
for  a  new  or  revised  regulation  during 
the  period  in  which  EPA  is  making  a 
determination  with  regard  to  primacy 
for  that  new  or  revised  regulation.  This 
interim  enforcement  authority  begins  on 
the  date  of  the  primacy  application 


submission  or  the  effective  date  of  the 
new  or  revised  State  regulation, 
whichever  is  later,  and  ends  when  EPA 
makes  a  final  determination.  However, 
this  interim  primacy  authority  is  only 
available  to  a  State  whose  existing 
approved  primacy  program  is  cvurent 
with  respect  to  every  existing  NPDWR, 
in  effect  when  the  new  regulation  is 
promulgated.  As  a  result.  States  that 
have  primacy  for  every  existing  NPDWR 
already  in  effect  may  obtain  interim 
primacy  for  this  rule,  beginning  on  the 
date  that  the  State  submits  its  complete 
and  final  application  for  primacy  for 
this  rule  to  EPA,  or  the  effective  date  of 
its  revised  regulations,  whichever  is 
later.  In  addition,  a  State  which  wishes 
to  obtain  interim  primacy  for  future 
NPDWRs  must  obtain  primacy  for  this 
rule. 


Table  2.— LCRM  Provisions  Requiring  State  Adoption  to  Maintain  Primacy 


CFR  Section 


141.81 
141.82 
141.84 
141.86 


141.88 
141.90 


Revision 


All  revisions  to  section  except  deemed  to  have  optimized  corrosion  control  criterion  under  §  141.81(b)(3)(i). 
All  revisions  to  section  except  compliance  determinations  under  §  141.82(g). 
All  revisions  to  section. 
Following  revisions: 

•  Requirement  to  use  representative  sites  under  §§  141.86(a)(5)  and  (a)(7)  when  the  system  has  insufficient  tier  1,  2,  or  3 
sites; 

•  Requirement  that  reduced  monitoring  must  be  representative  and  that  States  may  specify  sampling  locations  for  re- 
duced monitoring  under  §  141.86(c);  and 

•  Requirement  to  notify  the  State  of  a  change  in  treatment  or  additional  of  a  new  source  for  sysems  on  reduced  moni- 
toring under  §141. 86(d)(4)(vii). 

Resampling  triggers  for  composite  source  water  samples,  if  the  State  allows  compositing 
All  revisions  to  §§  141.90(a)(3),  141.90(f). 
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Glossary  of  Abbreviations  and 
Definitions  Used  in  This  Document 

The  following  definitions  are 
presented  to  assist  the  reader  in 
understanding  acronyms  and  other 
short-hand  phrases  used  in  the 
preamble. 

(b)(1)  System:  A  small  or  medium-size 
water  system  that  is  deemed  to  have 
optimized  corrosion  control  pursuant  to 
40  CFR  141.81(b)(1). 

(b)(2)  System:  A  water  system  that  is 
deemed  to  have  optimized  corrosion 
control  pursuant  to  40  CFR  141.81(b)(2). 

(b)(3)  System:  A  water  system  that  is 
deemed  to  have  optimized  corrosion 
control  pursuant  to  40  CFR  141.81(b)(3). 

\ig/D:  Micrograms  per  day. 

Hg/L;  Micrograms  per  liter. 

1 991  Rule:  Maximum  Contaminant 
Level  Goals  and  National  Primary 
Drinking  Water  Regulations  for  Lead 
and  Copper  as  promulgated  on  June  7, 
1991  (56  FR  26460)  and  subsequently 
modified  by  technical  amendments 
published  on  July  15,  1991  (56  FR 
32113),  June  29,  1992  (57  FR  28786)  and 
June  30,  1994  (59  FR  33860). 

90th  Percentile  Value:  The 
concentration  of  lead  or  copper  in  tap 
water  exceeded  by  10  percent  of  the 
sites  sampled  during  a  monitoring 
period. 

Action  Level:  The  90th  percentile 
value  for  lead  or  copper  in  water  that 
determines,  in  some  cases,  whether  a 
water  system  must  install  corrosion 
control  treatment,  monitor  source  water, 
replace  lead  service  lines,  and 
undertake  a  public  education  program. 

April  1 996  Proposal:  Maximum 
Contaminant  Level  Goals  and  National 
Primary  Drinking  Water  Regulations  for 
Lead  and  Copper;  Proposed  Rule  (61  FR 
16348,  April  12,  1996)  requesting  public 
comments  on  proposed  minor  revisions 
to  the  1991  Rule. 

April  1998  Notice:  Maximiun 
Contaminant  Level  Goals  and  National 
Primary  Drinking  Water  Regulations  for 
Lead  and  Copper;  Proposed  Rule  (63  FR 
20038,  April  22,  1998)  containing 
additional  data  and  regulatory  options 
relating  to  the  April  1996  Proposal  and 
requesting  public  comment  on  these 
new  data  and  options. 

August  1998  Notice:  Maximum 
Contaminemt  Level  Goals  and  National 
Primary  Drinking  Water  Regulations  for 
Lead  and  Copper;  Proposed  Rule  (63  FR 
44214,  August  18,  1998)  requesting 
public  comment  on  a  refinement  of  a 
regulatory  option  discussed  in  the  April 
1998  Notice. 

ASDWA:  Association  of  State 
Drinking  Water  Administrators. 

/IWW/l;  American  Water  Works 
Association. 


CCT:  Corrosion  control  treatment. 

CFR:  Code  of  Federal  Regulations. 

CWS:  Commimity  Water  System. 

DDBP:  National  Primary  Drinking 
Water  Regulations — Disinfectants  and 
Disinfection  Byproducts;  Final  Rule  (63 
FR  69389,  Dec.  16,  1998). 

DSC:  Data  Sharing  Committee. 

EPA:  Environmental  Protection 
Agency. 

Excursion:  A  "daily  value" 
(calculated  pursuant  to  §  141.82(g))  for  a 
water  quality  parameter  at  a  sampling 
location  that  is  below  the  minimum 
value  or  outside  the  range  of  values 
designated  by  the  State  under  §  141.82(f) 
as  representing  optimal  corrosion 
control  for  the  water  system. 

FDA:  Food  and  Drug  Administration. 

FR:  Federal  Register. 

lESWTR:  National  Primary  Drinking 
Water  Regulations — Interim  Enhanced 
Surface  Water  Treatment;  Final  Rule  (63 
FR  69477,  Dec.  16,  1998). 

Large  System:  For  purposes  of  the 
Lead  and  Copper  Rule  only,  a  water 
system  serving  more  than  50,000 
people. 

LCR:  Lead  and  Copper  Rule. 

LCRMR:  Lead  and  Copper  Rule  Minor 
Revisions. 

LSL:  Lead  service  line. 

MCLG:  Maximum  contaminant  level 
goal. 

MDL:  Method  Detection  Limit. 

Medium-Size  System:  For  piirposes  of 
the  Lead  and  Copper  Rule  only,  a  water 
system  serving  fi-om  3,301  to  50,000 
people. 

mg/L:  Milligrams  per  liter. 

NAS:  National  Academy  of  Sciences. 

NPDWRs:  National  Primary  Drinking 
Water  Regulations. 

NRDC:  National  Resources  Defense 
Council. 

NSF:  National  Sanitation  Foundation. 

NTNCWS:  Non-transient  non- 
community  water  system. 

OCCT:  Optimal  corrosion  control 
treatment. 

OMB:  Office  of  Management  and 
Budget. 

OWQP:  Optimal  water  quality 
parameter. 

PE:  Performeuice  evaluation. 

pH:  Negative  logarithm  of  the 
effective  hydrogen-ion  concentration. 

Phase  I  Rule:  National  Primary 
Drinking  Water  Regulations  Synthetic 
Organic  Chemicals;  Monitoring  for 
Unregulated  Contaminants;  Final  Rule 
(52  FR  25690,  Jul.  8,  1987). 

Phase  II  Rule:  National  Revised 
Primary  Drinking  Water  Regulations — 
Synthetic  Organic  Chemicals  and 
Inorganic  Chemicals;  Monitoring  for 
Unregulated  Contaminants;  National 
Primary  Drinking  Water  Regulations 
Implementation;  National  Secondary 
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Drinking  Watei  Regulations  (56  FR 
3526,  Jan.  30.1391). 

Phase  V  Ruk :  National  Primary  and 
Secondary  Drii  king  Water  Regulations; 
Synthetic  Orgai  lie  Chemicals  and 
Inorganic  Chen  deals;  Final  Rule  (57,  FR 
31776,  Jul.  17.   1992). 

ppb:  Part  per  billion. 

PQL:  Practice  1  quantitation  level. 

PRA:  Paperwork  Reduction  Act. 

PWS:  Public  ^ater  system. 

RFA:  RegulatDry  Flexibility  Act. 

SDWi4;  Safe  Drinking  Water  Act. 

SDWIS:  Safe  prinking  Water 
Information  System. 

Small  Systein:  For  piuposes  of  the 
Lead  and  Copp  3r  Rule  only,  a  water 
system  serving  3,300  or  fewer  people. 

TNCWS:  Traiisient  non-community 
water  system. 

UMRA:  Unfukided  Mandates  Reform 


Act. 

WQP:  Water 


quality  parameter. 
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specific  regtdatory  changes  were 
proposed. 

In  an  April  1998  Notice,  the  Agency 
published,  and  made  available  for 
public  review  and  comment,  new  data 
relating  to  two  of  the  provisions 
discussed  in  the  April  1996  proposal 
and  several  additional  regulatory 
options  that  the  Agency  was  considering 
(63  FR  20038,  April  22"!  1998).  Finally, 
in  August  1998,  EPA  requested 
additional  public  comment  on  a 
refinement  of  one  of  the  options 
discussed  in  the  April  1996  Notice  (63 
FR  44214,  August  18,  1998). 

2.  Overview  of  public  comments 
received.  EPA  received  approximately 
900  comments  from  97  commenters  in 
response  to  the  April  1996  Proposal. 
With  the  exception  of  the  proposed 
definition  of  "control"  as  it  applies  to 
lead  service  line  (LSL)  replacement, 
commenters  generally  supported  the 
proposed  minor  revisions;  however, 
many  suggested  possible  refinements  of 
specific  provisions.  A  few  commenters 
also  expressed  frustration  that  the 
proposed  changes  were  "too  little"  and 
"too  late"  to  benefit  many  systems.  The 
Agency  received  comments  fi-om  30 
commenters  in  response  to  the  April 
1998  Notice  and  26  commenters 
responded  to  the  August  1998  Notice. 
Most  of  the  commenters  to  the  1998 
Notices  supported  the  additional 
regulatory  options  in  concept,  however, 
were  concerned  with  the  draft  rule 
language  discussed. 

The  comments  pertaining  to  topics 
addressed  in  these  Notices  and  EPA's 
response  are  summarized  by  topic  in 
sections  B  through  F  of  this  preamble. 
The  verbatim  comments  and  EPA's 
responses  to  them  are  contained  in 
EPA's  Response  to  Comments  on  the 
Lead  and  Copper  Rule  Minor  Revisions 
(EPA,  1999e). 

3.  Impacts  on  costs  and  benefits. 
Today's  action  does  not  affect  the 
treatment-related  costs  (e.g.,  capital 
improvements)  associated  with  the  LCR. 
The  revisions  affect  costs  associated 
with  the  monitoring  and  reporting 
requirements  of  the  LCR,  however,  and 
these  estimated  impacts  have  been 
calculated  as  part  of  the  Information 
Collection  Request  (EPA,  1999a) 
developed  in  support  of  today's  action. 
These  impacts  are  discussed  in  section 
H.3.  of  this  preamble. 

As  discussed  in  the  April  1996 
Proposal,  the  revisions  in  today's  action 
are  not  expected  to  change  the  level  of 
public  health  protection  residting  from 
implementation  of  the  lead  and  copper 
regulations.  The  Agency  therefore  has 
not  identified  any  quantifiable  benefits 
associated  with  today's  action.  EPA 
believes  there  should  be  some  non- 


quantifiable  benefits,  however,  because 
improved  implementation  should  result 
in  some  healdi  benefits  being  achieved 
sooner. 

B.  Continued  Exclusion  of  Transient 
Non-community  Water  Systems 

1.  Overview  and  summary  of  Agency 
position.  In  the  preamble  to  the  April 
1996  Proposal,  EPA  noted  that  the 
Nattiral  Resources  Defense  Coimcil 
(NRDC)  had  challenged  the  rule's 
exclusion  of  transient  non-community 
water  systems  (TNCWSs,  also  referred  to 
as  "transient  systems")  on  the  grounds 
that  persons  served  by  these  systems 
may  be  at  risk  of  non-carcinogenic 
adverse  effects.  The  court  granted  the 
Agency's  request  for  a  voluntary  remand 
so  that  the  Agency  could  provide  a  more 
detailed  justification  of  this  exclusion.' 
In  the  April  1996  Proposal,  EPA 
indicated  that  the  Agency  was  collecting 
additional  information  relevant  to  this 
issue  and  would  make  this  new 
iiiformation  available  for  public  review 
and  comment  prior  to  the  promulgation 
of  a  final  rule.  EPA  also  requested 
public  comment  regarding  the 
continued  appropriateness  of  the 
exclusion,  whether  modification  of  the 
current  exclusion  would  be  appropriate 
and,  if  so,  what  alternative  approaches 
are  available  for  addressing  those 
systems.  EPA  included  the  new 
information  in  the  April  1998  Notice 
and  signaled  its  preliminary 
conclusions  that  the  new  information 
does  not  resolve  significant  data  gaps  or 
present  a  compelling  argument  to 
change  the  Agency's  policy  of  excluding 
TNCWSs  from  the  provisions  of  the 
LCR. 

Eighteen  commenters  submitted 
comments  on  the  appropriateness  of  the 
continued  exclusion  in  response  to  the 
April  1996  ProposaL  All  of  the 
commenters  supported  the  continued 
exclusion.  No  new  data  were  submitted; 
however,  most  commenters  cited 
reasons  for  continuing  the  TNCWS 
exclusion.  These  reasons  included:  the 
absence  of  data  suggesting  there  are 
adverse  health  effects  resulting  from 
short-term  exposure  to  lead;  the  limited 
exposure  that  is  likely  to  occur  at 
transient  systems;  the  potential  that 
subjecting  transient  systems  to  the  rule's 
requirements  will  cause  many  of  them 
to  close,  with  the  possible  unintended 
consequence  that  consumers  would 
utilize  other,  less  protected,  sources  of 


'  This  issue  was  one  of  several  issues  included  in 
legal  challenges  to  the  1991  Lead  and  Copper  Rule 
brought  by  the  American  Water  Works  Association 
(AWW-M  and  the  Natural  Resources  Defense 
Council  (NRDC).  [American  Water  Works 
Association,  et  al.  v.  EPA.  40  F.3d  1266  (D.C.Cir., 
1994). 
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drinking  water  (e.g.,  untreated  lakes  and 
streams  in  National  Forests);  concern 
that  the  rule's  monitoring  and  treatment 
requirements  were  not  appropriate  for 
transient  systems;  and  the  tremendous 
added  burden  that  would  be  placed  on 
limited  State  resources.  EPA  received  18 
comments  in  response  to  the  April  1998 
Notice.  Only  one  of  these  commenters 
raised  concerns  with  the  exclusion.  This 
commenter  recommended  that 
TNCWSs,  except  those  meeting  the 
materials  criteria  for  monitoring  waivers 
that  EPA  proposed  in  1996,-  should  be 
required  to  monitor  tap  and  source 
water  lead  and  copper  levels  at  least 
once  every  nine  years.  The  commenter 
argued  that  transient  systems,  where  the 
difference  between  the  source  water  and 
the  tap  water  exceeds  five  (5)  parts  per 
billion  (ppb)  lead,  should  not  be 
excluded  from  the  Rule's  provisions.  As 
discussed  in  the  following  paragraph, 
EPA  disagrees  with  this  commenter. 

After  consideration  of  the  additional 
information  collected  by  the  Agency 
and  the  public  comments  received,  EPA 
believes  that  it  is  appropriate  to  retain 
the  current  exclusion.  EPA  believes  that 
maintaining  the  longstanding  exclusion 
of  transient  systems  from  coverage  of 
the  NPDWR  for  lead  is  warranted  in 
light  of  the  de  minimis  risk  of  adverse 
health  effects  cited  by  NRDC  as 
justification  for  regulating  these 
systems.  Very  high  levels  of  lead  have 
clinically  evident  effects  on  the  brain 
(acute  encephalopathy).  However,  the 
Agency  was  not  able  to  identify  any 
studies  that  demonstrate  critical 
neurochemical  responses  to  short-term, 

^moderate  lead  exposures.  The  data  on 
which  the  Agency  based  its  health 

,  assessment  for  short  term  exposures  to 
lead  came  from  studies  by  Cools  et  al, 
(1976),  Schlegel  and  Kufher,  (1979)  and 
Struik,  (1974)  which  indicate  that  the 
most  likely  adverse  effect  of  the 
moderate  levels  of  lead  that  might  on 
occasion  be  encountered  at  a  TNCWS 
would  be  temporary  suppression  of  one 
of  the  enzymes  responsible  for  the 
synthesis  of  hemoglobin,  the  oxygen 
carrying  protein  in  the  blood.  However, 
the  data  suggest  that  there  are  no 
clinical  effects  of  the  enzyme 
suppression  unless  it  continues  for  a 
more  extended  exposure  period  than 
would  typically  occur  for  persons  who 
drink  water  at  transient  systems  such  as 
rest  stops,  motels,  gas  stations  and 
restaurants,  which  serve  customers  for 
only  short  periods  of  time.  Morever, 
EPA  does  not  believe  that  even  those 
persons  who  may  drink  water  from 
transient  systems  on  a  more  continuous 


-  See  section  C.5.1.  of  this  preamble  for  a 
discussion  of  the  monitoring  waiver  provisions. 


basis  (e.g.,  empltjyees)  would  be  at 
health  risk  given  the  likely  levels  of  lead 
to  which  they  would  be  exposed. 

2.  Detailed  discussion  of  rationale 

a.  Background.  A  public  water  system 
is  classified  as  a  community  water 
system  if  it  has  at  least  1 5  service 
connections  used  by  year-round 
residents  or  if  it  regularly  serves  at  least 
25  year-round  residents.  All  other 
public  water  systems  are  non- 
conunimity  water  systems  and  are 
considered  to  be  either  "non-transient" 
or  "transient"  depending  on  the  number 
of  the  same  people  regularly  served  over 
6  months  of  the  year.  A  non-community 
water  system  that  does  not  regularly 
serve  at  least  25  of  the  same  persons 
over  6  months  of  the  year  is  classified 
as  a  transient  non-comnaunity  water 
system.  Examples  of  transient  systems 
include  highway  rest  stops,  gas  stations, 
and  recreational  facilities  where  fewer 
than  25  of  the  same  individuals 
consume  the  water  over  an  extended 
period  of  time  (i.e.,  at  least  six  months 
of  the  year).  In  addition,  the  vast 
majority  of  people  who  consume  water 
from  such  systems  (i.e.,  customers  and 
members  of  the  public  who  are  at  the 
facility)  generally  consume  small 
quantities  over  short  periods  of  time. 

EPA's  longstanding  policy  is  to 
exclude  transient  systems  from  drinking 
water  regulations  except  for  those 
contaminants,  such  as  nitrate,  that  EPA 
believes  have  the  potential  to  cause 
inunediate  adverse  human  health  effects 
resulting  from  short-term  exposure. 
These  are  known  as  "acute 
contaminants"  because  the  adverse 
health  effects  may  occur  after  limited 
exposure.  Other  drinking  water 
contaminants  are  considered  to  be 
"chronic  contaminants"  because 
adverse  effects  on  human  health 
generally  have  been  associated  with 
extended  periods  of  exposure.  In  the 
preamble  to  the  final  Phase  I  Rule,  EPA 
explained  that  the  Agency  does  not 
believe  it  necessary  to  regulate  water 
systems  that  only  serve  transient 
populations  for  chronic  contaminants 
because  exposure  to  these  contaminants 
for  only  brief  periods  of  time,  such  as 
that  which  occurs  at  transient  systems, 
does  not  pose  a  long-term  health  risk  (52 
FR  25695,  first  column).  For  the  reasons 
discussed  in  the  following  section,  EPA 
considers  lead  to  be  a  chronic 
contaminant. 

b.  Occurrence  and  exposure  at 
transient  systems.  In  1995,  the 
Environmental  Quality  Institute  at  the 
University  of  North  Carolina  at 
Asheville  conducted  a  survey  to  collect 
actual  data  on  lead  in  drinking  water 
from  transient  systems  in  order  to  better 


characterize  potential  exposure  risks.  Of 
8,000  systems  throughout  the  country 
invited  to  receive  free  lead  testing,  115 
participated.  The  relatively  small 
number  prevents  conclusive  analysis, 
although  a  fairly  representative  range  of 
system  types  across  the  country  is 
included. 

First  draw  (1-liter)  and  one-minute 
purged  (30  milliliters)  samples  were 
collected  at  each  site.  The  median  and 
average  concentrations  of  the  first  draw 
samples  were  relatively  low  (2.3  and  9.2 
ppb,  respectively).  Approximately  12 
percent  of  the  sites  (13)  exceeded  the 
action  level  of  15  ppb.  The  average  one- 
minute  purged  sample  was  2.3  ppb.     ^ 
with  a  90th  percentile  of  3.4  ppb.  The 
purged  samples  had  much  lower 
concentrations  (75%  lower  on  average) 
and  less  variable  readings  than  the  first 
draw  samples.  The  maximum  value 
reported  from  all  sampling  was  229  ppb. 
The  flushed  sample  for  this  sampling 
site  had  a  value  of  0.7  ppb,  raising  the 
distinct  possibility  that  the  results  of  the 
first  sample  may  have  been  the  result  of 
sampling  error  such  as  contamination  of 
the  sample.  (EPA,  1995c). 

While  extensive  information  is  not 
currently  available,  EPA  believes  that 
the  results  of  the  University  of  North 
Carolina  survey  indicate  generally  that 
the  levels  of  lead  in  transient  systems 
are  not  dissimilar  to  the  levels  found  in 
non-transient  systems.  With  both 
transient  and  non-transient  systems,  it 
appears  that  the  levels  of  lead  are 
associated  strongly  with  the  length  of 
time  that  the  water  has  been  standing  in 
household  plumbing  prior  to  use. 

c.  Health  effects  of  lead.  Lead  is 
considered  a  chronic  contaminant  that 
impairs  and  damages  the  nervous 
system  and  other  systems  or  processes 
after  extended  periods  of  exposure.  Lead 
toxicity  is  believed  to  be  a  function  of 
repeated  exposures  over  time  that  result 
in  a  gradual  accumulation  of  lead  in  the 
soft  tissues  and  the  skeleton.  Lead 
moves  from  its  storage  sites  to  the  blood 
resulting  in  adverse  effects  even  after 
exposures  have  diminished. 

The  Agency  decision  to  exclude 
TNCWSs  from  the  LCR  is  supported  by 
toxicological  data  from  studies  in  adults 
which  identified  increased 
concentrations  of  erythrocyte 
protoporphrine  and  depressed  activity 
of  aminolevulinic  acid  dehydratase  as 
the  critical  effects  from  short-term  lead 
exposures  (Cools  et  al.,  1976;  Schlegel 
and  Kufner,  1979;  Struik,  1974).  These 
effects  are  markers  for  inhibition  of 
heme  synthesis  (ATSDR,  1998; 
Hindmarsh.  1986).  Aminolevulinic  acid 
dehydratase  is  the  key  enzyme 
regulating  the  rate  of  heme  synthesis 
and  erythrocyte  protoporphrine  is  a 
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the  average  fully  flushed  sample  was 
approximately  2  ppb.  The  90th 
percentile  value  of  first  draw  samples 
was  20  ppb,  and  the  90th  percentile 
fully  flushed  sample  was  approximately 
3  ppb.  Taking  into  account  the  available 
data  regarding  acute  exposures  to  lead  at 
TNCVVSs,  EPA  does  not  believe  there  is 
any  significant  risk  that  exposures 
through  drinking  water  at  the 
concentrations  monitored  would  result 
in  adverse  acute  health  effects  among 
users  of  transient  systems,  including 
infants  and  children. 

d.  Objections  to  the  exclusion 

As  noted  above,  all  but  one 
commenter  during  this  rulemaking 
supported  maintaining  the  exclusion  of 
transient  systems.  In  its  comments  on 
the  original  rule — and  in  subsequent 
litigation— NRDC  argued  that  EPA's 
exclusion  of  transient  systems  from  the 
rule  was  both  inconsistent  with  the 
SDWA  and  not  justified  by  the  science. 
According  to  NRDC,  the  Act  mandates 
that  NPDWRs  apply  to  all  PWSs  without 
exception,  and  therefore  EPA  lacks  the 
authority  to  fashion  a  de  minimis 
exclusion  for  transient  systems.  NRDC 
also  argued  that,  even  if  EPA  had  the 
legal  authority  to  exclude  transient 
systems,  lead  causes  acute  adverse 
health  effects  from  short-term  exposure, 
and  that  employees  of  transient  systems 
would  be  at  risk  from  longer  term 
exposures. 

EPA  first  disagrees  that  the  SDWA 
does  not  permit  the  Agency  to  fashion 
an  appropriate  de  minimis  exclusion  for 
transient  systems  from  regulation  of 
contaminants  like  lead.  It  is  the 
exceptional  case  in  which  an  agency 
does  not  possess  such  authority.  In 
Alabama  Power  Co.  v.  Costle,  636  F.2d 
323  (D.C.  Cir.  1979),  the  D.C.  Circuit 
reviewed  EPA's  decision  to  create  a  de 
minimis  exclusion  under  the  Clean  Air 
Act.  The  court  stated  that,  "[u)nless 
Congress  has  been  extraordinarily  rigid, 
there  is  likely  a  basis  for  an  implication 
of  de  minimis  authority  to  provide 
exemption  when  the  burdens  of 
regulation  yield  a  gain  of  trivial  or  no 
value."  636  F.2d  at  360-361.  EPA  does 
not  believe  that  the  SDWA  falls  within 
the  very  narrow  class  of  statutes  that 
precludes  fashioning  appropriate 
exclusions  for  activities  with  de 
minimis  impact. 

Congress  nas  in  numerous  respects 
accorded  EPA  substantial  flexibility  in 
focusing  implementation  on  areas  of 
cognizable  public  health  risks.  Indeed, 
such  flexibility  was  a  theme  of  the  most 
recent  comprehensive  amendments  to 
the  Act  in  1996.  A  major  impetus  for 
this  legislation  was  the  "need  for  a  more 
streamlined  and  flexible  approach  to 
controlling  drinking  water 


contamination  consistent  with 
continued  protection  of  public  health." 
House  Report  104-632,  104th  Cong.,  2d 
Sess.,  at  8.  For  example.  Congress  was 
concerned  that  the  1986  amendments  to  . 
the  Act  required  EPA  to  regulate  25  new 
contaminants  every  three  yeais,  a 
requirement  that  had  "imposed 
significant  burdens  at  the  State,  local 
and  Federal  level,  and  have  led  to 
questions  about  whether  the  Act  is 
focused  on  the  most  significant  risks  to 
public  health."  Id.  at  9.  In  numerous 
ways,  the  1996  amendments  reflected 
Congress'  desire  for  EPA  to  focus  its 
efforts  taking  into  account  risks  to 
public  health,  as  well  as  the  benefits 
and  costs  involved  in  setting  standards 
under  the  Act.  See,  e.g.,  SDWA  section 
1412(b)(1)(C)  (directing  EPA  to 
prioritize  selection  of  contaminants  for 
regulation  based  on  consideration  of 
those  "that  present  the  greatest  public 
health  concern");  sections  1412(b)(3) 
and  (b)(6)  (directing  EPA  to  consider 
information  regarding  the  incremental 
costs  and  benefits  in  establishing 
NPDWRs).  While  none  of  these 
amendments  addressed  the  precise 
question  of  what  PWSs  must  be  covered 
by  NPDWRs,  in  light  of  Congress' 
overall  concern  with  encouraging 
flexibility  and  priority-setting  in  the 
Act's  implementation,  EPA  does  not 
believe  it  is  logical  or  sensible  to 
conclude  that  Congress  intended  to 
deprive  EPA  of  its  inherent 
administrative  authority  to  fashion 
appropriate  de  minimis  exclusions  from 
the  Act's  requirements  where  negligible 
risks  are  present.  Moreover,  EPA's 
policy  of  excluding  transient  systems 
from  NPDWRs  for  contaminants  posing 
chronic  health  risks  has  been  in  place 
for  over  a  decade.  At  no  time  during  this 
period  has  Congress  sought  to  modify 
EPA's  approach. 

NRDC  has  also  contended  that,  even 
if  EPA  has  the  legal  authority  to  create 
a  de  minimis  exclusion,  EPA's  decision 
was  unlawful  because  lead  does  pose 
non-carcinogenic  adverse  health  effects 
from  short-term,  acute  exposures.  EPA 
believes  that  this  contention  is  based  on 
misunderstandings  by  NRDC  of  several 
factors.  NRDC's  claim  that  lead  is  an 
acute  contaminant  was  based  on 
information  from  three  reports:  The 
National  Academy  of  Sciences  (NAS) 
report,  Drinking  Water  and  Health 
(1982),  a  study  of  lead  exposure  in 
infants,  and  EPA's  recommendation 
regarding  lead  in  school  drinking  water 
fountains.  The  Agency  disagrees  with 
NRDC  that  these  citations  support 
classification  of  lead  as  an  acute 
contaminant.  The  Agency's  conclusions 
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are  discussed  in  the  following 
paragraph. 

NRDC's  reference  to  the  NAS  (1982) 
report  on  Drinking  Water  and  Health 
focused  on  the  "maximum  daily 
exposure  recommendations  for 
children"  cited  in  that  report.  The  NAS 
report  cites  Mahaffey  (1977)  who 
recommended  that  lead  intake  for 
children  less  than  6  months  of  age 
should  be  no  more  than  100  |ig/day  and 
the  intake  for  children  between  6 
months  and  2  years  of  age  should  be  no 
more  than  150  jig/day.  These  values 
would  translate  to  100  ppb  and  150  ppb, 
assuming  a  daily  water  intake  for 
children  of  1  liter  per  day  and  no   " 
exposure  from  other  sources.  Mahaffey 
(1977)  concluded  that  water  containing 
50  ppb  lead  would  not  be  a  hazard  to 
infeints  and  children  when  other  lead 
exposures  were  minimized.  These 
values  were  derived  based  on  an 
assumption  of  chronic  exposure,  not 
short-term  exposures  similar  to  those 
that  would  occur  at  a  TNCWS  and,  thus, 
are  not  relevant.  In  fact,  NAS 
determined  that  there  were  "no 
adequate  data  to  derive  health-based 
guidelines  for  acute  exposures,  i.e.  a  24- 
hour  or  a  7-day  'Suggested  No-Adverse 
Response  Level'." 

In  its  comments  on  EPA's  prior 
rulemaking,  NRDC  cited  a  study  by 
Shannon  and  Graef  (1992)  which  they 
claimed  showed  that  for  15  percent  of 
the  lead  poisoned  infants  at  one  clinic, 
the  primary  source  of  the  lead  was 
infant  formula  made  with  drinking 
water.  This  is  not  quite  what  the  authors 
reported.  Although  formula  preparation 
with  lead-contaminated  water  was  the 
apparent  cause  for  elevated  blood  lead 
levels  in  9  of  50  children  (18%),  lead  in 
unboiled,  "first  draw"  water  was  the 
problem  for  only  one  case  (2%). 
Excessive  boiling  of  contaminated  tap 
water  for  formula  preparation  was  the 
problem  in  5  cases  (10%)  and  use  of  a 
leaded  vessel  for  the  heating  of  the 
water  (tap  or  spring)  was  the  problem 
for  the  other  three  cases  (6%).  In 
analysis  of  formula  samples,  lead 
concentrations  as  high  as  200,000  ppb 
were  detected,  values  far  greater  than 
the  levels  observed  at  transient 
facilities.  The  blood  lead  levels  of  the 
children  exposed  through  formula  were 
similar  to  those  children  exposed 
through  other  routes  (paint  chips, 
household  renovation),  but  hemoglobin 
and  red  cell  volmnes  were  lower 
indicating  that  the  exposures  had  been 
chronic  rather  than  acute. 

Finally,  NRDC  claims  that  the  reason 
that  the  EPA  recommends  that  any 
school  drinking  water  outlets  that  are 
found  to  have  more  than  20  |jg/L  lead 
in  a  250  mL  sample  be  removed  from 


service  is  to  protect  against  acute  health 
risks  to  young  children.  This  is 
incorrect.  The  Agency  developed  that 
policy  to  protect  children  who  are 
exposed  to  lead  in  drinking  water  on  a 
chronic,  not  acute,  basis. 

NRDC  has  also  argued  that  transient 
systems  should  not  be  excluded  from 
regulation  because  frequent  users  of 
these  systems,  such  as  employees,  could 
be  exposed  to  lead  in  the  drinking  water 
over  an  extended  period  of  time.  Such 
persons  could  include  pregnant  women 
and  children,  who  are  particidarly 
vulnerable  to  adverse  effects  of  chronic 
lead  exposiu-e.  While  such  users  may 
consume  water  from  the  same  system 
repeatedly,  EPA  does  not  share  NRDC's 
concern  that  such  persons  can 
realistically  be  said  to  be  at  risk  of 
adverse  health  effects  from  exposure  to 
lead.  As  explained  in  detail  in  EPA's 
1991  rulemaking,  levels  of  lead  at  the 
tap  correlate  with  the  length  of  time  that 
water  has  been  sitting  motionless  in 
plumbing  materials  containing  lead.  The 
longer  the  water  sits,  the  more  likely 
lead  will  leach  from  lead-bearing 
plumbing  materials  into  the  water. 
Typically,  the  highest  levels  of  lead  in 
the  water  are  contained  in  the  first  liter 
from  the  tap  after  the  water  has  been 
sitting  for  some  time.  In  order  to  have 
the  best  imderstanding  of  the  extent  to 
which  corrosivity  of  the  water  is  causing 
leaching  of  lead,  the  LCR  requires  that 
sampling  be  done  with  such  "first 
flush"  water  after  the  tap  has  not  been 
used  for  at  least  six  hours.  This 
sampling  protocol  was  designed  to 
ensure  that  the  water  system  had  the 
benefit  of  the  best  information  regarding 
the  extent  to  which  water  chemistry  was 
interacting  with  lead-bearing  materials 
to  cause  leaching  into  drinking  water, 
and  also  recognized  that  some  users 
could,  under  some  scenarios,  repeatedly 
drink  first  flush  water. 

However,  transient  systems  such  as 
restaurants  and  gas  stations  by  their 
nature  would  serve  a  large  number  of 
persons  throughout  the  day.  The  vast 
majority  of  the  users  are,  in  fact, 
"transient."  In  addition,  the  nature  of 
these  facilities  would  mean  that  taps  are 
in  fairly  constant  use,  reducing  the 
likelihood  of  lead  leaching  into  standing 
water.  Also,  given  the  types  of 
populations  served  by  transient  systems, 
we  would  anticipate  that  it  would  be 
extremely  unlikely  that  the  same 
persons  would  repeatedly  be  exposed  to 
the  water  that  has  been  sitting  for  an 
extended  period  of  time.  Data  collected 
by  EPA  regarding  occurrence  of  lead  in 
transient  systems  suggests  that  even 
frequent  users  are  not  at  risk.  Since  it  is 
unlikely  that  the  same  persons  would 
repeatedly  be  exposed  to  "first  flush" 


water  in  these  systems,  the  vast  majority 
of  water  would  consist  of  fully  flushed 
water.  The  median  level  of  lead  in 
running  water  in  transient  systems 
found  by  the  University  of  North 
Carolina  (EPA,  1995c)  survey  was  0.7 
ppb,  and  the  average  level  was 
approximately  2  ppb.  The  median  first 
flush  level  was  approximately  2  ppb, 
and  the  average  level  was  9  ppb,  levels 
below  those  of  health  concern.  Thus, 
information  collected  by  EPA  strongly 
supports  its  conclusion  that  there  are 
only  de  minimis  risks  in  transient 
systems  from  exposure  to  lead. 

Given  the  de  minimis  risks  posed  by 
lead  in  these  systems,  EPA  continues  to 
believe  that  excluding  these  systems 
from  the  lead  NPDWR  is  appropriate. 
EPA  believes,  in  fact,  that  including 
them  within  the  regulation  could  even 
have  the  unintended  effect  of  harming 
public  health.  In  the  face  of  monitoring 
and  treatment  requirements  for  lead, 
EPA  anticipates,  based  on  the  public 
comments  received  and  other  anecdotal 
data,  that  many  transient  systems  will 
opt  to  stop  providing  water  rather  than 
to  assume  the  extra  burden  of  the  rule's 
requirements.  This  would  leave 
consumers  in  the  position  of  finding 
their  own  alternative  source  of  drinking 
water.  In  some  cases,  the  alternative 
source  may  be  less  protective  of  public 
health  than  the  transient  system.  For 
example,  if  National  or  State  parks  were 
to  no  longer  provide  drinking  water, 
visitors  may  drink  untreated  water 
directly  from  nearby  lakes,  rivers  and 
streams. 

C.  Revisions  to  40  CFR  141, 
Requirements  for  Public  Water  Systems 

1.  Revisions  to  §  141.81 

a.  Clarification  of  the  requirement  to 
install  and  maintain  operation  of 
optimal  corrosion  control,  (i)  Proposed 
revision  and  background.  In  the  April 
1998  Notice,  EPA  requested  comment 
on  possible  revisions  to  the  regulatory 
language  of  §  141.81(b)  and  the  first 
sentence  of  §  141.82(g)  to  clarify  that  all 
water  systems  are  required  to  operate 
and  maintain  optimal  corrosion  control 
even  if  there  are  no  specific  Federal 
requirements  for  the  system  to  monitor 
for  water  quality  parameters  (WQPs).  As 
EPA  explained  in  that  Notice,  there  are 
several  "pathways"  by  which  systems 
may  be  considered  to  be  optimized. 
Many,  but  not  all,  require  that  corrosion 
control  treatment  (CCT)  be  physically 
installed.  The  Agency  is  concerned  that 
some  systems  deemed  to  be  optimized 
pursuant  to  §  141.81(b)  may 
misinterpret  the  absence  of  specific 
Federal  controls  in  the  regulatory 
language  as  meaning  that  they  have 
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license  to  "tun  off  or  depart  from 
optimal  corrosi  on  control  treatment 
(OCCT)  betwee  a  Federally-prescribed 
monitoring  per  ods. 

(ii)  Commen  s  and  analysis.  With  one 
exception,  com  menters  supported  the 
proposed  claril  ication.  The  one 
commenter  wh  3  objected  to  the 
proposed  claril  ication  argued  that  it  is 
not  necessary  s  ince  his  State  already 
had  establishec  such  controls.  EPA 
believes  clarifii  :ation  is  appropriate.  The 
Agency  notes  t  lat  while  most  States 
have  reasonabl  3  process  controls  in 
place  to  assure  consistent  and  proper 
operation  of  C(  T,  some  do  not.  EPA 
believes  that  it  is  appropriate  to  clariiy 
that  all  system:  are  expected  to 
maintain  optin  al  corrosion  control  even 
if  they  are  not ;  ubject  to  Federally- 
prescribed  WC  ?  monitoring. 

Several  comi  neuters  predicated  their 
support  on  the  presumption  that  States 
would  retain  flexibility  to  determine  the 
specific  natiue  of  the  process  controls 
for  (b)(1)  and  (i)(3)  systems.  EPA  agrees 
that  such  flexibility  is  appropriate. 
Today's  action  therefore,  does  not 
prescribe  speci  fie  operating 
requirements  f  )r  water  systems  to  meet 
the  criteria  of  <  141.81(b)(1)  or  (b)(3). 

A  few  comm  enters  expressed  concern 
that  the  propoi  ed  language  changes 
would  preclude  a  (b)(1)  or  a  (b)(3) 
system  from  e\  er  changing  its  treatment 
once  it  has  bee  n  deemed  to  be 
optimized.  EPj  ^  recognizes  that  water 
systems  need  t  d  make  treatment 
changes,  on  oc  casion,  to  react  to 
changing  circumstances  [e.g.,  new 
requirements,  changes  in  source  water 
quality,  and  ct  anges  in  the  distribution 
system).  Nothing  in  today's  action  is 
intended  to  pr  svent  a  State  from 
approving  treatment  changes  when  they 
are  warranted  md  appropriate.  Rather, 
the  intent  of  tc  day's  action  is  to  ensure 
that  any  such  reatment  changes  are 
consistent  wit  i  the  Rule's  goal  of 
minimizing  le  ^els  of  lead  and  copper  at 
the  tap  to  the  i  aaximum  extent 
practicable.  Tl  le  Agency  believes  the 
phrase  "and  it  eet  any  requirements  that 
the  State  detei  mines  appropriate  to 
ensure  such  tr  jatment  is  maintained" 
provides  State  5  sufficient  flexibility  to 
approve  apprc  priate  treatment  changes 
that  may  be  w  irranted  by  emerging 
conditions  at  I  he  water  system. 

One  comme  nter  requested  that  EPA 
clarify  in  the  i  ule  language  that  (b)(2) 
systems  are  n(  t  required  to  have  CCT 
physically  pre  sent.  EPA  disagrees  that 
this  is  approp  iate.  Section  141.81(b)(2) 
applies  only  ti  >  those  water  systems  that 
completed  coi  rosion  control  steps 
equivalent  to  hose  specified  in 
§  141.81(d)  or  (e)  before  the  effective 
date  of  the  LC  <.  The  Agency's  intent  is 


to  relieve  such  systems  of  the  need  to 
repeat  those  steps  merely  to  comply 
with  the  Rule's  milestones.  Assuming  a 
water  system  had  completed  an 
equivalent  corrosion  control  study  and 
installed  appropriate  CCT  prior  to  the 
effective  date  of  the  Rule,  EPA  believes 
the  Rule  is  clear  that  additional 
treatment  may  not  be  warranted  if  the 
State  believes  the  system's  CCT  already 
is  optimized.  For  large  water  systems, 
§  141.81(b)(2)  does  not  eliminate  the 
need  to  have  any  CCT  in  place,  unless 
the  water  system  can  demonstrate  to  the 
satisfaction  of  the  State  that  such 
treatment  will  have  no  effect  on 
reducing  the  levels  of  lead  and  copper 
at  the  tap.  Merely  meeting  the  lead  and 
copper  action  levels  is  not  a  sufficient 
test  for  large  systems  since  the  Rule 
requires  these  systems  to  reduce 
corrosion  to  the  maximum  extent 
possible  to  be  considered  optimized. 
EPA  expects  few,  if  any,  large  water 
systems  can  make  this  demonstration 
without  CCT. 

(iii)  Today's  action.  After  considering 
the  comments  received,  the  Agency  has 
decided  to  promulgate  the  revisions  to 
§  141.81(b)  and  the  first  sentence  of 
§  141.82(g)  as  follows.  The  introductory 
text  of  §  141.81(b)  has  been  revised  to 
read:  "A  system  is  deemed  to  have 
optimized  corrosion  control  and  is  not 
required  to  complete  the  applicable 
corrosion  control  treatment  steps 
identified  in  this  section  if  the  system 
satisfies  one  of  the  criteria  specified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section.  Any  such  system  deemed  to 
have  optimized  corrosion  control  under 
this  paragraph,  and  which  has  treatment 
in  place,  shall  continue  to  operate  and 
maintain  optimal  corrosion  control 
treatment  and  meet  any  requirements 
that  the  State  determines  appropriate  to 
ensure  optimal  corrosion  control 
treatment  is  maintained."  The  first 
sentence  (following  the  paragraph  title) 
of  §  141.82(g)  has  been  revised  to  read: 
"All  systems  that  have  installed 
treatment  optimizing  corrosion  control 
shall  continue  to  operate  and  maintain 
optimal  corrosion  control  treatment, 
including  maintaining  water  quality 
parameters  at  or  above  minimum  values 
or  within  ranges  designated  by  the  State 
under  paragraph  (f)  of  this  section,  in 
accordance  with  this  paragraph  for  all 
samples  collected  under  §§  141.87(d)- 

(f)." 
This  revision  necessitates  a  change  to 

the  State  recordkeeping  requirements  in 

Part  142.  A  requirement  has  been  added 

as  a  new  §  142.14(d)(8)(i) '  to  require 


'  .\s  discussed  in  Section  D.l.  of  this  preamble, 
today's  action  renumbers  existing  paragraphs  of 
§  142.14(d)(8). 


States  to  retain  records  of  any 
conditions  imposed  by  the  State  on 
specific  water  systems  deemed  to  be 
optimized  under  §  141.81(b)(1)  or  (b)(3) 
to  ensure  the  continued  operation  and 
maintenance  of  treatment  in  place. 

These  wording  changes  maike  clear 
the  Agency's  intent  in  the  1991  Rule 
that  all  systems  operate  and  maintain 
optimal  corrosion  control.  They  do  not 
add  any  new  requirements. 

b.  Water  systems  deemed  to  be 
optimized  pursuant  to  §  141.81(b)(2). 

(i)  Proposed  revision  and  background. 
In  the  April  1996  Proposal,  EPA 
requested  comment  on  a  regulatory 
option  that  would  result  in  minor 
wording  changes  to  the  language  of 
§  141.81(b)(2)  to  clarify  that  systems 
deemed  to  have  optimized  corrosion 
control  pursuant  to  that  paragraph  are 
required  to  continue  WQP  monitoring 
after  State  designation  of  optimal  water 
quality  parameters  (OWQPs).  The 
Agency  proposed  this  change  to 
eliminate  possible  confusion  about 
monitoring  requirements  after  the 
installation  of  CCT  for  these  systems. 

(ii)  Comments  and  analysis.  EPA 
received  several  comments  on  the 
proposed  clarification.  None  of  the 
commenters  opposed  the  proposed 
revision,  however,  one  commenter 
raised  concerns  about  how  the 
requirement  would  be  applied  in  those 
instances  where  no  treatment  is 
installed.  The  commenter  also  noted 
that  the  requirement  to  monitor  WQPs 
at  every  entry  point  could  be  onerous  at 
such  a  system,  particularly  if  it  were  a 
ground  water  system  with  many  wells. 
EPA  developed  the  §  141.81(b)(2) 
optimization  criteria  to  address  those 
water  systems  that  had  both  completed 
a  corrosion  control  study  comparable  to 
that  required  by  the  LCR  and  installed 
an  appropriate  CCT  process  prior  to  the 
Rule's  schedule.  To  be  comparable,  the 
study  would  have  had  to  include  an 
evaluation  of  the  three  corrosion  control 
options — pH  and  alkalinity  adjustment, 
calcium  hardness  adjustment,  and 
inhibitor  addition.  This  study  also 
would  have  had  to  use  some  of  the 
testing  methods  specified  in  the  Rule  to 
evaluate  the  options.  EPA  believes  that 
studies  that  meet  the  §  141.81(b)(2) 
requirements  would  indicate  that  the 
installation  of  a  CCT  process  was 
warranted  and  that  it  is  therefore 
appropriate  to  require  {b)(2)  systems 
deemed  to  be  optimized  pursuant  to 
§  141.81(b)(2)  to  meet  State-designated 
OWQPs. 

EPA  recognizes  that  it  may  not  be 
necessary  to  install  treatment  at  every 
entry  point,  however,  especially  at 
ground  water  systems.  As  discussed  in 
section  C.6.b.  of  this  preamble.  EPA  also 
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is  making  a  change  to  §  141.87(c)(3)  that 
will  allow  ground  water  systems  to  limit 
entry  point  WQP  sampling  to  those 
entry  points  that  are  representative  of 
water  quality  and  CCT  throughout  the 
system.  This  provision  means  that  a 
ground  water  system  deemed  to  be 
optimized  pursuant  to  §  141.81(b)(2) 
may  be  able  to  reduce — but  not 
eliminate  entirely — the  number  of  entry 
point  WQP  samples  that  must  be 
collected. 

(iii)  Today's  action.  EPA  therefore  is 
revising  §  141.81(b)(2),  as  proposed,  by 
inserting  a  sentence  after  the  second 
sentence  in  §  141.81(b)(2)  to  clarify 
WQP  monitoring  requirements  for 
systems  deemed  to  have  optimized 
corrosion  control.  The  inserted  sentence 
reads:  "Water  systems  deemed  to  have 
optimized  corrosion  control  under  this 
paragraph  shall  operate  in  compliance 
with  the  State-designated  optimal  water 
quality  control  parameters  in 
accordance  with  §  141.82(g)  and 
continue  to  conduct  lead  and  copper  tap 
and  water  quality  parameter  sampling  in 
accordance  with  §  141.86(d)(3)  and 
§  141.87(d),  respectively." 

c.  Water  systems  deemed  to  have 
optimized  corrosion  control  uiider 
§  141.81(b)(3). 

(i)  Copper  action  level  requirements. 

(A)  Proposed  revision  and 
background.  In  1996,  EPA  proposed  that 
water  systems  demonstrating,  pursuant 
to  §  141.81(b)(3),  that  very  little  lead 
corrosion  is  occurring  in  the 
distribution  system  {i.e.,  (b)(3)  systems) 
be  required  to  meet  the  copper  action 
level.  The  Agency  proposed  such  a 
requirement  to  correct  an  oversight  in 
the  1991  Rule. 

(B)  Comments  and  analysis.  EPA 
received  mixed  comments  on  this 
proposed  change.  Several  commenters 
viewed  the  revision  as  a  new 
requirement  that  could  lead  to  treatment 
modifications  in  some  systems.  In  the 
preamble  to  the  proposed  rule,  EPA 
acknowledged  that  a  few  systems  may 
be  triggered  into  CCT  because  of  the 
requirement  that  (b)(3)  systems  meet  the 
copper  action  level.  EPA  agrees  that 
there  will  be  additional  costs  incurred 
by  the  systems  if  installation/ 
modification  of  CCT  processes  are 
necessary.  The  goal  of  the  LCR, 
however,  is  to  minimize  the  risk  from 
both  lead  and  copper.  EPA  believes  that 
this  change  is  appropriate  to  better 
conform  with  the  stated  goal  of  the  LCR. 
The  copper  action  level  is  equivalent  to 
the  copper  MCLG,  so  adverse  health 
effects  from  copper  should  be  avoided  if 
systems  meet  the  action  level.  Since 
(b)(3)  systems  that  do  not  meet  the 
copper  action  level  are  not  triggered  into 
CCT  processes  until  18  months  after  the 


LCRMR  is  published  in  the  Federal 
Register,  (b)(3)  systems  that  exceeded 
the  copper  action  level  during  the  initial 
rounds  of  monitoring  have  time  to  make 
changes  to  reduce  copper  levels  before 
being  triggered  out  of  (b)(3)  status. 

(C)  Today's  action.  In  addition  to  the 
1991  (b)(3)  criteria,  today's  acdon 
prevents  systems  that  exceeded  the 
copper  action  level  on  or  after  July  12, 
2001,  from  being  considered  to  be  a 
(b)(3)  system.  This  requirement  is 
specified  at  §  141.81(b)(3)(iv). 

(ii)  Routine  monitoring  for  lead  and 
copper  at  the  tap. 

(A)  Proposed  revision  and 
background.  EPA  proposed  to  correct 
another  oversight  in  the  1991  Rule  by 
requiring  (b)(3)  systems  to  continue 
routine  monitoring  for  lead  and  copper 
at  the  tap  at  least  once  every  three 
calendar  years  (triennially)  at  the 
reduced  number  of  sites  specified  in 

§  141.86(c).  This  proposed  revision 
included  a  start  date  for  resumption  Of 
monitoring  no  later  than  the  first  full 
summer  {i.e.,  June  through  September 
time  frame)  after  the  effective  date  of  the 
revision. 

(B)  Comments  and  analysis.     "'  m 
Commenters  generally  supported  tfie 
reduced  monitoring  frequency; 
however,  several  preferred  less  frequent 
monitoring  cycles,  such  as  once  every 
six  or  nine  years.  EPA  disagrees  with 
the  commenters  who  advocate 
monitoring  less  frequently  than  once 
every  three  years  for  (b)(3)  systems. 
Large  systems  comprise  most,  if  not  all, 
of  the  (b)(3)  systems  because  most  small 
and  medium-size  systems  that  satisfy 

§  141.81(b)(3)  criteria  can  also  meet  the 
less  onerous  criteria  of  §  141.81(b)(1) 
that  do  not  require  source  water 
monitoring.  Since  (b)(3)  systems  are  not 
required  to  monitor  their  corrosion 
control  process  using  WQPs,  lead  and 
copper  tap  monitoring  is  the  only 
mechanism  for  determining  whether 
levels  of  lead  and  copper  at  the  tap 
remain  low.  For  this  reason,  EPA  does 
not  believe  that  monitoring  should  be 
less  frequent  than  once  every  3  years  for 
these  systems. 

EPA  also  received  comments  on  the 
proposed  deadline  for  the  resumption  of 
monitoring.  As  proposed,  (b)(3)  systems 
would  have  been  required  to  resume 
monitoring  the  first  full  June  through 
September  after  publication  of  the 
LCRMR.  This  requirement  would  apply 
only  to  those  (b)(3)  systems  that  had  not 
monitored  diuing  the  three  years 
immediately  preceding  promulgation  of 
the  LCRMR.  Several  commenters  did 
not  realize  that  the  schedule  for  the 
resumption  of  monitoring  would  not 
apply  to  those  (b)(3)  systems  that 
already  are  monitoring  regularly  and 


that  have  conducted  at  least  one  round 
of  monitoring  in  the  past  three  years. 

(C)  Today's  action.  EPA  has  added 
provisions  at  §  141.81(b)(3)(ii) 
pertaining  to  the  routine  monitoring 
requirement  in  today's  action.  The 
proposed  requirement  that  routine  lead 
and  copper  tap  water  monitoring  occur 
at  least  once  every  three  years  has  been 
retained.  The  Rule  language  has  been 
clarified  to  indicate  that  those  (b)(3) 
systems  that  have  conducted  a  round  of 
standard  or  reduced  monitoring  after 
September  30,  1997,  may  continue 
monitoring  at  the  reduced  number  of 
sites  every  three  years  based  on  the  date 
of  their  most  recent  monitoring.  All 
other  (b)(3)  systems  must  conduct  a 
round  of  tap  water  monitoring  for  lead 
and  copper  no  later  than  September  30, 
2000. 

(iii)  State  discretion  to  impose 
additional  requirements. 

(A)  Proposed  revision  and 
background.  The  April  1996  proposed 
revision  to  §  141.81(b)(3)  states:  "The 
State  may  require  any  system  deemed  to 
have  optimized  corrosion  control 
pursuant  to  this  paragraph  to  conduct 
additional  monitoring  or  to  take  other 
action  the  State  deems  appropriate  to 
ensure  that  such  systems  maintain 
minimal  levels  of  corrosion  in  the 
distribution  system  {e.g.,  if  there  is  a 
change  in  treatment  or  a  new  source  is 
added)."  EPA  proposed  this  provision  to 
provide  States  sufficient  flexibility  to 
require  additional  actions  in  those  cases 
where  such  actions  are  necessary  to 
ensure  the  system  maintains  minimal 
corrosion  in  the  distribution  system. 

(B)  Comments  and  analysis.  Several 
commenters  raised  concern  that  this 
provision  could  require  {b)(3)  systems  to 
conduct  lead  and  copper  tap  sampling 
whenever  treatment  changes  or  a  new 
source  is  added.  The  decision  to  require 
additional  monitoring  will  be  made  by 
the  State  only  after  considering  the 
impact  of  the  treatment  change  or 
addition  of  a  new  source  on  the 
corrosion  control  process.  The  rule  does 
not,  and  is  not  intended  to  categorically 
require  monitoring  when  treatment 
changes  are  made.  The  additional 
monitoring  is  not  limited  to  lead  and 
copper  monitoring.  The  State  could 
require  WQP  monitoring  and/or  sotuce 
water  monitoring  instead  of.  or  in 
addition  to,  lead  and  copper  tap 
monitoring. 

(C)  Today's  action.  EPA  has  included 
the  following  provision  at 

§  141.81(b)(3)(iii).  "Any  water  system 
deemed  to  have  optimized  corrosion 
control  pursuant  to  this  paragraph  shall 
notify  the  State  in  WTiting  pursuant  to 
§  141.90(a)(3)  of  any  change  in  treatment 
or  the  addition  of  a  new  source.  The 
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State  may  reqi  ire  any  such  system  to 
conduct  additi  onal  monitoring  or  to  take 
other  action  th  e  State  deems  appropriate 
to  ensure  that  such  systems  maintain 
minimal  leveli  of  corrosion  in  the 
distribution  svstem".  EPA  also  has 
added  a  correa  jonding  State 
recordkeeping  requirement  in  a  new 
§142.14(d)(8)(j(). 

Section  C.5.  .  of  this  preamble 
describes  the  i  sporting  requirement,  and 
EPA's  rational  j  for  adding  it.  in  more 
detail.  While  t  le  proposed  revised 
§141.81(b){3)  ule  language  did  not 
explicitly  requ  ire  (b)(3)  systems  to 
notif>'  the  Stat  j  when  a  new  source  is 
added  or  chan  ;es  in  water  treatment 
occur,  the  reqi  lirement  was  implicit  in 
the  proposed  i  eporting  requirement  for 
any  system  su  )ject  to  a  reduced  lead 
and  copper  ta    water  monitoring 
frequency.  To  ay's  action  clarifies  that 
(b)(3)  systems  are  included  in  this 
category. 

(iv)  Systems  triggered  into  corrosion 
control. 

(A)  Propose  i  revision  and 
background.  I  ecause  it  would  no  longer 
be  possible  foi  large  water  systems 
newly  triggere  d  into  CCT  requirements 
to  meet  the  da  ;e-specific  milestones  of 
the  1991  Rule  EPA  proposed  in  1996 
that  any  syste  n  triggered  into  CCT  steps 
because  it  no  onger  meets  the 

§  141.81(b)(3)  criteria  comply  with  the 
treatment  step  and  deadline 
requirements  )f  §  141.81(e)  with  any 
such  large  sys  em  adhering  to  the 
schedule  spec  fied  in  that  paragraph  for 
medium-size :  ystems. 

(B)  Commei  its  and  analysis.  EPA  did 
not  receive  an  y  comments  objecting  to 
this  provision 

(C)  Today's  action.  Section 
141.81(b)(3)  h  as  been  revised  to  add  a 
provision  at  §  141.81(b)(3)(v)  requiring 
any  system  tri  ggered  into  CCT  steps 
because  it  no  onger  meets  the 

§  141.81(b)(3)  criteria  to  comply  with 
the  treatment  steps  and  deadline 
requirements  n  §  141.81(e).  Any  such 
large  system  s  lall  adhere  to  the 
schedule  spec  ified  in  that  paragraph  for 
medium-size  lystems. 

(v)  Differen  :e  between  source  water 
lead  concenti  Jtions  and  90th  percentile 
lead  levels. 

(A)  Propost  d  revision  and 
background. '  'he  April  1996  Proposal 
did  not  inclu(  e  any  changes  to  the  1991 
criterion  that  dlowed  water  systems  to 
demonstrate  1  lat  the  difference  between 
the  highest  sc  urce  water  lead 

and  the  90th  percentile 
is  less  than  the  Practical 
.evel  (PQL)  for  lead, 
one  commenter  suggested 


§141.81(b)(3 


concentratior 
lead  tap  level 
Quantitation 
Nevertheless, 
that  EPA  moc  ify  the  lead  criterion  of 


because,  as  written,  a 


system  with  very  low  90th  percentile 
lead  levels  and  undetectable  source 
water  lead  levels  may  be  precluded  from 
becoming  a  (b)(3)  system. 

(B)  Comments  and  analysis.  EPA 
agrees  with  the  commenter.  Section 
141.89(a)(3)  requires  that  all 
measurements  below  the  Method 
Detection  Limit  (MDL)  be  reported  as 
zero,  whereas  measurements  between 
the  MDL  and  the  PQL  of  0.005  mg/L 
may  be  reported  as  one-half  the  PQL 
(0.0025  mg/L).  A  system  with  source 
water  lead  levels  just  below  an  MDL  of 
0.001  mg/L  and  a  90th  percentile  tap 
level  of  0.005  mg/L  would  not  be 
deemed  to  be  optimized  using  the  1991 
(b)(3)  criteria  which  requires  the 
difference  to  be  less  than  0.005  mg/L.  In 
this  example,  the  difference  would  be 
0.005  mg/L  (i.e.,  0.005  mg/L-Omg/ 
L=0.005  mg/L).  On  the  other  hand, 
assuming  a  lead  MDL  of  0.001  mg/L,  a 
system  with  source  water  lead  levels  of 
0.0011  mg/L  and  a  90th  percentile  of 
0.006  mg/L  would  be  considered  to  be 
optimized  under  the  1991  (b)(3)  criteria 
since  the  source  water  levels  could  be 
reported  as  0.0025  mg/L.  In  this 
example,  the  difference  would  be  0.0035 
mg/L  (i.e.,  0.006  mg/L- 0.0025  mg/ 
L=0.0035  mg/L). 

(C)  Today's  action.  Therefore,  EPA  is 
making  a  slight  revision  to  §  141.81(b)(3) 
to  address  the  problem.  The  following 
provision  has  been  added  as 

§  141.81(b)(3)(i):  "Those  systems  having 
source  water  lead  levels  below  the 
Method  Detection  Limit  may  also  be 
deemed  to  have  optimized  corrosion 
control  under  this  paragraph  if  the  90th 
percentile  tap  water  lead  level  is  less 
than  or  equal  to  the  Practical 
Quantitation  Level  for  lead  for  two 
consecutive  6-month  monitoring 
periods." 

2.  Revisions  to  §141.82 

a.  Clarification  of  requirement  to 
operate  and  maintain  optimal  corrosion 
control.  As  discussed  in  section  C.l.a., 
EPA  is  revising  the  first  sentence  of 

§  141.82(g)  to  clarify  that  all  systems 
deemed  to  have  optimized  corrosion 
control  pursuant  to  §  141.81(b)  are 
required  to  continuously  operate  and 
maintain  any  installed  CCT  properly. 

b.  Excursions  from  State-aesignaied 
optimal  water  quality  parameter  ranges 
or  values. 

(i)  Proposed  revision  and  background. 
In  the  April  1998  Notice,  EPA  requested 
public  comment  on  a  regulatory  option 
that  would  revise  the  way  in  which 
compliance  with  State-designated 
OWQPs  is  determined  under 
§  141.82(g).  Under  the  1991  Rule,  a 
water  system  would  be  out  of 
compliance  with  the  requirements  of 


§  141.82(g)  if  the  results  of  any  WQP 
sample  were  below  the  minimum  value 
or  outside  the  range  of  values 
designated  by  the  State  under 
§  141.82(f).  Systems  could  take  a 
confirmation  sample  within  three  days 
of  the  original  sample,  however.  If  such 
a  confirmation  sample  were  taken,  the 
results  of  the  original  sample  and  the 
confirmation  sample  were  to  be 
averaged  to  determine  compliance. 
Several  commenters  responding  to 
issues  raised  in  the  1996  Proposal 
expressed  concern  about  this  method  of 
determining  compliance.  These 
commenters,  while  advocating  frequent 
WQP  sampling,  noted  that  the  Rule's 
approach  for  determining  compliance 
creates  a  significant  disincentive  for 
sampling  more  frequently  than  required, 
since  the  more  frequently  measurements 
are  taken,  the  greater  the  potential  that 
some  of  the  results  will  be  outside  the 
State-specified  limits.  These 
commenters  urged  EPA  to  adopt  a 
percentage-based  approach  to 
determining  compliance. 

The  April  1998  Notice  contained  a 
regulatory  option  that  would  replace  the 
confirmation-sample  concept  with  a 
repeat-sample  concept.  Under  the 
repeat-sample  concept,  a  water  system 
whose  initial  monitoring  results  were 
below  the  minimum  value  or  outside 
the  range  of  values  designated  by  the 
State  could  take  a  repeat  sample  within 
three  days  of  the  original  sample.  If 
taken,  the  results  of  the  repeat  sample 
would  be  used  to  determine  compliance 
under  §  141.82(g);  otherwise,  the  results 
of  the  original  sample  would  be  used. 

In  the  August  1998  Notice.  EPA 
sought  public  comment  on  a  refinement 
of  the  repeat-sample  concept  in  order  to 
better  address  issues  associated  with 
measiu-ing  WQPs  more  frequently  than 
once  a  day.  Under  the  refined  option, 
compliance  with  §  141.82(g)  would  be 
determined  quarterly.  To  be  in 
compliance  for  the  quarter,  a  water 
system  would  need  to  be  in  compliance 
for  each  applicable  WQP  at  each 
sampling  location  at  which  that  WQP  is 
measured  during  the  quarter.  The 
method  of  determining  compliance  for  a 
WQP  at  a  sampling  location  would 
depend  on  the  frequency  with  which 
that  parameter  is  measured  at  that 
sampling  location  during  the  quarter. 
Where  the  measurements  are  taken  once 
a  day  or  less  often,  compliance  would 
be  determined  using  a  repeat-sample 
approach  similar  to  the  one  described  in 
the  April  1998  Notice.  That  is,  if  the 
result  of  any  measurement  is  below  the 
minimum  value  or  outside  the  range 
designated  by  the  State  under 
§  141.82(f),  the  system  may  take  a  repeat 
semiple  within  72  hours  of  the  original 
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sample;  if  a  repeat  sample  is  taken, 
those  results  would  be  used  to 
determine  compliance,  otherwise  the 
results  of  the  original  sample  would  be 
used.  For  sampling  locations  where  the 
parameter  is  measured  more  frequently 
than  once  a  day,  a  system  would  be  in 
compliance  with  the  requirements  of 
§  141.82(g)  so  long  as  at  least  95  percent 
of  the  measurements  taken  for  the 
parameter  at  the  sampling  location 
during  the  quarter  are  within  the  State- 
designated  limits  and  no  single 
excursion  lasts  more  than  72  hours.  In 
those  instances  where  monitoring  is 
continuous,  systems  would  be  required 
to  record  the  results  at  least  every  four 
hours  and  to  use  the  recorded  results  for 
determining  compliance.  Finally,  the 
August  1998  option  also  would  revise 
the  reporting  requirements  at 
§  141.90(a)(1)  to  clarify  that  systems 
would  be  required  to  report  to  the  State 
on  a  quarterly  basis,  all  water  quality 
parameter  results  collected  during  the 
quarter,  unless  the  State  specified  a 
more  frequent  reporting  schedule. 

(ii)  Comments  and  analysis.  While 
commenters  responding  to  the  April 
1998  Notice  thought  the  repeat-sample 
approach  represented  an  improvement 
over  the  confirmation-sample  approach, 
most  expressed  concern  that  the  repeat- 
sample  approach  did  not  eliminate  the 
disincentives  for  frequent  monitoring  or 
the  problems  in  determining 
compliance  that  would  occur  when 
WQPs  were  measured  more  frequently 
than  once  a  day.  These  commenters 
continued  to  urge  EPA  to  allow  a 
percentage-based  approach,  at  least  in 
those  instances  where  WQPs  are 
measured  frequently. 

Most  commenters  to  the  refined 
approach  discussed  in  the  August  1998 
Notice  expressed  support  for  a 
percentage-based  approach;  however, 
many  disagreed  with  some  of  the 
specific  provisions  proposed.  Several 
commenters,  for  example,  advocated 
using  a  lower  percentage  than  that 
proposed  by  the  Agency  as  the  basis  for 
determining  compliance  with  the 
requirements  of  §  141.82(g).  A  nimiber 
of  commenters  suggested  that  90  percent 
would  be  more  appropriate  since  lead 
and  copper  action  level  exceedances  are 
determined  based  on  the  90th  percentile 
lead  and  copper  tap  water  values.  Other 
commenters  supported  the  use  of  90 
percent  because  of  system-specific  or 
uncontrollable  factors  that  may  affect 
water  quality.  They  argued  that,  if  10 
percent,  or  more,  of  the  water  quality 
measurements  were  allowed  to  be 
outside  OWQP  limits,  the  State  would 
tend  to  set  narrower  OWQP  ranges  than 
in  those  instances  where  95  percent  of 
the  results  were  required  to  be  within 


the  State-specified  OWQP  limits.  A  few 
commenters  suggested  that  EPA  allow 
Statesthe  flexibility  to  determine  the 
percent  of  samples  that  must  be  within 
acceptable  levels. 

EPA  believes  setting  the  performance 
measure  at  95  percent  is  appropriate. 
Today's  action  adopts  a  percent-of-time 
approach  to  determining  compliance.  If 
the  performance  measure  were  set  at  90 
percent,  for  example,  a  water  system 
could  be  out  of  compliance  with  WQP 
requirements  for  more  than  18  days  in 
a  six-month  period  or  36  days  in  a 
twelve-month  period.  Thie  Agency  does 
not  believe  that  allowing  this  much 
deviation  from  OWQPs  provides 
adequate  levels  of  public  health 
protection.  Since  States  will  have  the 
results  of  the  two  6-month  rounds  of 
follow-up  monitoring  after  the 
installation  of  corrosion  control  before 
designating  OWQPs,  the  Agency 
believes  it  is  reasonable  for  States  to  set 
OWQPs  that  water  systems  should  be 
able  to  maintain  at  least  95  percent  of 
the  time.  The  Agency  also  believes  that 
determination  of  OWQP  compliance 
(intended  to  demonstrate  proper 
operation  and  maintenance  of  a 
treatment  process)  is  not  sufficiently 
analogous  to  determination  of  action 
level  exceedances  (intended  to  indicate 
a  need  for  treatment)  to  justify  the  use 
of  the  same  percentage  for  both  just  to 
maintain  consistency  in  the 
calculations. 

No  commenter  objected  to  using  a 
percentage-based  approach  for  water 
systems  that  measure  WQPs  more  than 
once  per  day.  Many  commenters 
advocated  use  of  the  percentage 
approach  for  systems  that  collect  daily 
samples  and  some  advocated  using  the 
percentage  approach  across-the-board 
for  the  sake  of  simplicity.  EPA  agrees 
that  it  is  reasonable  for  a  single 
approach  to  be  used  when  determining 
compliance,  as  long  as  the  approach  can 
accommodate  large  variations  in 
sampling  frequency.  To  maintain 
reasonable  fairness  between  systems 
that  collect  entry  point  measurements 
biweekly  and  those  that  collect  entry 
point  measurements  several  times  a  day. 
the  Agency  has  adopted  the  suggestion 
made  by  several  commenters  to  shift 
from  a  percent-of  samples  calculation  to 
a  percent-of-time  calculation.  EPA  also 
has  revised  the  compliance- 
determination  period  from  quarterly  to 
every  six  months.  To  remain  in 
compliance,  a  water  system  may  have 
no  more  than  nine  days  during  a  six- 
month  monitoring  period  when  any 
excursions  occur  (or  persist).  This 
corresponds  to  having  no  excursions 
approximately  95  percent  of  the  time, 
where  a  system  measures  a  pareuneter 


several  times  a  day  at  the  same  location, 
the  daily  value  for  the  purposes  of 
determining  compliance  with 
§  141.82(g)  will  be  calculated  by 
averaging  all  results  collected  during  the 
day  unless  EPA  has  approved  an 
alternative  formula  under 
§  142.16(d)(l)(ii)  in  the  State's 
application  for  a  primacy  revision. 

A  few  commenters  also  disagreed 
with  the  approach  ouUined  in  the 
August  1998  Notice  that  would  require 
each  sampling  location  to  be  in 
compliance  in  order  for  the  system  to  be 
considered  in  cbmpliance.  The  Agency 
disagrees  that  aggregating  the  results 
from  all  sampling  locations  before 
determining  whether  or  not  an 
excursion  has  occurred  provides 
sufficient  health  protection.  Aggregating 
the  results  from  multiple  locations 
could  mask  a  problem  that  affects  only 
a  part  of  the  system.  EPA  has  therefore 
retained  the  requirement  that  excursions 
be  determined  for  each  WQP  and 
sampling  location. 

Some  commenters  raised  concern 
over  the  requirement  that  repeat 
samples  be  collected  within  72  hours  of 
the  original  sample.  These  commenters 
noted  that  it  might  not  be  possible  to 
make  necessary  adjustments  within  72 
hours,  particularly  if  the  problem  occurs 
just  before  a  weekend  or  holiday  and  the 
system  is  unable  to  obtain  a  necessary 
part  for  several  days  or  if  several  days 
are  necessary  before  the  effects  of 
treatment  changes  are  apparent  at 
distribution  system  monitoring  sites. 
EPA  believes  the  modified  approach  for 
determining  compliance  in  today's 
action  will  provide  some  relief  to  those 
systems  that  need  several  days  to  effect 
necessary  repairs.  At  the  same  time,  the 
Agency  believes  it  is  essential  to 
minimize  excursion  durations  to  the 
maximum  extent  possible.  One  study, 
for  example,  suggests  that  disruptions  of 
four  to  five  days  in  CCT  may  potentially 
affect  levels  of  lead  at  the  tap  adversely 
(Colling,  etal..  1992).  The  Agency  has 
no  data  that  suggest  the  impact  on 
copper  levels  would  be  any  different. 
The  Agency  believes  it  is  appropriate, 
therefore,  for  those  systems  with 
chronic  equipment  problems  to  develop 
and  implement  appropriate  sampling 
schedules  and  contingency  plans  to 
minimize  possible  "down"  time.  Since 
the  LCR  does  not  require  frequent 
sampling  at  distribution  system  tap 
locations,  the  Agency  believes  systems 
should  have  sufficient  flexibility  to 
avoid  sample  collection  at  these 
locations  during  times  of  known 
equipment  problems  or  other  factors  not 
representative  of  normal  operations. 

Today's  action  eliminates  the  repeat- 
sample  approach  and  makes  no 
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a  sample  (or  the  results  of  a  sample 
averaged  with  the  results  of  a 
confirmation  sample  taken  within  three 
days  of  the  original  sample)  were  below 
the  minimum  value  or  outside  the  rsuige 
of  values  designated  by  the  State  under 
§  141.82(f).  A  system  could  thus  incur  a 
violation  as  frequently  as  every  two 
weeks.  Under  the  revisions  proposed  in 
the  August  1998  Notice,  a  water  system 
would  incur  no  more  than  one  OWQP 
violation  a  quarter.  Nevertheless,  the 
Agency  agrees  that  determining 
compliance  with  OWQPs  once  every  six 
months,  instead  of  once  every  three 
months,  is  more  consistent  with  other 
monitoring  frequencies  in  the  LCR.  For 
these  reasons,  today's  action  requires 
OWQP  compliance  to  be  determined 
every  six  months. 

Finally,  a  few  commenters  responded 
that  they  did  not  believe  the  proposed 
modifications  made  clear  the 
circumstances  that  would  remove  a 
system's  eligibility  for  reduced 
monitoring  imder  §§  141.86  and  141.87. 
Today's  action  includes  some  additional 
changes  to  the  language  of  §§  141.86  and 
141.87  to  clarify  that  failiu-e  to  comply 
with  the  requirements  of  §  141.82(g) 
removes  a  system's  eligibility  for 
reduced  monitoring  for  lead  and  copper 
at  the  tap  as  well  as  reduced  WQP 
monitoring  within  the  distribution 
system.  Systems  that  lose  this  eligibility 
must  requalify  in  accordance  with  the 
requirements  of  §  141.86(d)(4)  in  order 
to  resiune  reduced  monitoring  for  lead 
and  copper  at  the  tap  and  must  requalify 
in  accordance  with  the  requirements  of 
§  141.87(e)  in  order  to  resume  reduced 
monitoring  for  WQPs  at  the  tap. 

(iii)  Today's  action.  After  considering 
the  comments  received,  EPA  has 
modified  the  OWQP  compliance 
requirements  of  §  141.82(g)  as  follows: 

•  Compliance  will  be  calculated  for 
each  6-month  period  specified  in 

§  141.87(d)  during  which  the  water 
system  is  required  to  conduct  WQP 
monitoring,  regardless  of  the  frequency 
of  WQP  monitoring.  The  first  six-month 
period  begins  on  the  date  the  State 
specifies  the  OWQPs  under  §  141.82(f). 
A  water  system  with  excursions  (see 
following  paragraph)  occurring/ 
persisting  on  more  than  nine  (9)  days 
during  the  six-month  period  would  be 
out  of  compliance.  The  9  days  need  not 
be  consecutive,  but  may  be. 

•  An  excursion  is  defined  as  a  "daily 
value"  for  a  parameter  that  is  below  the 
minimum  value  or  outside  the  range  of 
values  designated  by  the  State  under 

§  141.82(f)  as  representing  optimal 
corrosion  control. 

•  "Daily  values"  will  be  determined 
for  each  parameter  at  each  sampling 
location.  The  daily  values  are  to  be 


calculated  based  on  the  frequency  of 
sampling  for  the  parameter  at  the 
sampling  location.  If  measiuements  for 
the  parameter  are  collected  at  the 
sampling  location  more  frequently  than 
once  a  day,  the  daily  value  will  be 
calculated  by  averaging  all  of  the  results 
measiu^ed  at  the  sampling  location  for 
the  parameter  during  the  day  (regardless 
of  whether  the  results  are  measured 
through  continuous  monitoring,  grab 
samples,  or  both)  unless  EPA  has 
approved  an  alternative  formula  under 
§  142.16  as  a  part  of  the  State's 
application  for  a  primacy  revision 
submitted  pursuant  to  §  142.12.  If 
measurements  for  the  parameter  are 
collected  only  once  a  day  at  a  sampling 
location,  the  daily  value  will  be  the 
daily  measurement.  If  measurements  for 
the  parameter  are  collected  less 
frequently  than  once  a  day  at  the 
sampling  point,  the  daily  value  will  be 
the  most  recent  measurement  taken, 
even  if  that  measurement  was  collected 
during  a  previous  monitoring  period. 

Under  this  calculation,  there  is  no 
distinction  between  a  measurement 
taken  at  an  entry  point  and  one 
collected  from  a  distribution  system  tap. 
The  Agency  recognizes  that  systems 
subject  to  reduced  monitoring  for  WQPs 
at  the  tap  may  not  collect  samples  from 
every  site  during  each  six-month  period. 
In  such  cases,  where  the  system  does 
not  collect  any  samples  for  a 
distribution  system  tap  sampling 
location  during  the  six-month  period, 
the  sampling  location  would  have  no 
excursions  if  the  most  recent 
measiurements  at  that  site  were  within 
the  State-specified  limits.  If,  on  the 
other  hand,  the  system's  most  recent 
measurements  were  taken  at  the 
distribution  system  tap  sampling 
location  during  the  previous  monitoring 
period  and  were  outside  the  State- 
specified  limits,  the  system  would  be 
out  of  compliance  with  §  141.82(g)  and 
would  therefore  be  triggered  back  into 
standard  WQP  monitoring. 

Corresponding  revisions  have  been 
made  to  the  language  of  §§  141.86, 
141.87,  and  141.90.  EPA  has  revised  the 
language  of  §§  141.86(d)(4)(v)— 
redesignated  as  §141.86(d)(4)(vi)— and 
141.87(e)(4)  to  clarify  that  any  water 
system  that  is  out  of  compliance  with 
the  requirements  of  §  141.82(g)  is 
ineligible  to  conduct  reduced 
monitoring  for  lead  and  copper  at  the 
tap  and  for  WQPs  within  the 
distribution  system.  Systems  that  lose 
their  eligibility  for  reduced  monitoring 
cannot  resume  reduced  monitoring  for 
lead  and  copper  at  the  tap  or  for  WQPs 
within  the  distribution  system  until 
they  have  completed  two  consecutive 
six-month  rounds  of  monitoring  that 
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meet  the  requirements  of  §§  141.86(d)(4) 
and  141.87(e),  respectively. 

Section  141.87(d)  has  been  revised  to 
define  the  six-month  periods  for  the 
purpose  of  WQP  monitoring  once  the 
State  has  designated  OWQPs  under 
§  141.82(f).  The  first  such  period  shall 
begin  on  the  date  the  State  specifies  the 
OWQPs.  For  small  and  medium-size 
systems  conducting  reduced  monitoring 
for  lead  and  copper  at  the  tap  that  are 
triggered  into  WQP  monitoring  pursuant 
to  §  141.87(d),  the  end  of  the  six-month 
period  for  monitoring  under  §  141.87(d) 
shall  be  synchronized  with  the  end  of 
the  reduced  monitoring  period  imder 
§  141.86(d)(4)  during  which  the  action 
level  exceedance  occurred.  The  wording 
of  §  141.87(d)  has  been  streamlined  by 
referencing,  but  not  repeating,  the 
compliance  requirements  specified  in 
§  141.82(g).  The  Agency  has  revised  the 
requirements  of  §  141.90(a)(1)  to  require 
that  the  WQP  monitoring  results  be 
provided  to  the  State  no  less  fi«quently 
than  ten  days  after  the  end  of  each  six- 
month  monitoring  period,  unless  the 
State  has  specified  a  more  fi-equent 
reporting  requirement. 

Finally,  today's  action  revises  the 
provisions  of  §  142.16(d)(1)  to  add  an 
optional  special  primacy  condition  for 
States  that  want  to  use  a  formula,  other 
than  that  specified  in  §  141.82(g),  to 
calculate  the  daily  value  when  multiple 
measurements  are  taken  on  the  same 
day  for  a  water  quality  parameter  at  the 
same  sampling  location. 

3.  Revisions  to  §141.84 

a.  Proposed  revision  and  background. 
Section  141.84  requires  systems  that  fail 
to  meet  the  lead  action  level  after 
installing  CCT  and/or  source  water 
treatment  to  replace  lead  service  lines 
(LSLs).  As  promulgated  in  1991, 
§  141.84(d)  required  a  water  system  to 
replace  the  entire  LSL,  up  to  the 
building  inlet,  unless  the  system 
demonstrated  to  the  satisfaction  of  the 
State  that  it  controlled  less  than  the 
entire  service  line.  EPA  promulgated  a 
definition  of  "control"  that  was 
subsequently  vacated  and  remanded  to 
EPA  as  a  result  of  a  judicial  challenge 
to  this  aspect  of  the  Rule  to  the  extent 
the  definition  of  control  applied  to 
portions  of  the  line  beyond  a  water 
system's  ownership.''  "The  court  in  that 
case  ruled  that  EPA  did  not  provide  an 
opportunity  for  the  public  to  comment 
on  the  Agency's  expansive  definition  of 
control.  The  court  did  not  address  the 
question  of  whether  the  definition  was 
within  EPA's  authority  under  SDWA.  In 
the  April  1996  Proposal,  EPA  requested 
comment  on  a  revised  definition  of 
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"control"  that  would  include  the 
portion  of  the  line  the  water  system 
owns  as  well  as  any  additional  portion 
over  which  it  has  the  authority  to 
replace.  The  Agency  explained  that  it 
was  concerned  that  the  LSL  replacement 
requirements  in  the  1991  LCR,  which 
obligated  systems  to  also  replace  the 
privately-owned  portion  of  the  line 
where  the  system  had  the  authority  to 
replace,  repair,  or  maintain  the  line,  or 
had  other  forms  of  authority  over  the 
line,  could  result  in  confusion  and  delay 
in  implementation  of  the  Rule. 
Confusion  could  result  from  different 
perceptions  of  the  precise  scope  of  the 
system's  legal  authority,  and  resolution 
of  such  disputes  could  require  the 
intervention  of  the  State  in  a  potentially 
time-consuming  process.  EPA  also 
proposed  to  remove  the  rebuttable 
presiunption  in  §  141.84(e)  that  the 
water  system  controls  the  entire  length 
of  the  LSL. 

EPA  is  aware  of  some  inforjnation 
indicating  that  partial  replacement  of 
LSLs  may  result  in  transitory  increases 
in  levels  of  lead  at  the  tap  immediately 
following  replacement  (see  56  FR  26505, 
middle  of  second  column,  Jun.  7,  1991). 
The  Agency  believes  that  the  entire 
length  of  the  service  line  should  be 
replaced  wherever  such  replacement  is 
possible.  For  this  reason,  the  1996 
proposed  revision  to  §  141.84(d)  did  not 
include  any  changes  to  the  requirement 
that  water  systems  offer  to  replace  the 
privately-owned  portion  of  the  LSL  (at 
the  building  owner's  expense)  and,  if 
requested  by  the  resident(s),  collect  a 
post-partial  replacement  sample  and 
report  the  results  to  the  resident(s) 
within  14  days  of  the  partial  LSL 
replacement. 

In  light  of  commenter  concerns  about 
the  retention  of  partial  LSL  replacement 
requirements  in  the  April  1996 
Proposal,  EPA  included  a  request  for 
comment  in  the  April  1998  Notice  on 
additional  changes  to  the  LSL 
requirements.  Specifically,  EPA 
requested  comment  on  the  following:  (1) 
Clarifying  that  a  system  should  make 
the  offer  to  replace  the  privately-owned 
portion  of  the  LSL  to  the  owner,  rather 
than  the  user;  (2)  adding  a  requirement 
that  the  system  notify  the  resident(s)  of 
the  building(s)  served  by  the  LSL  at 
least  45  days  prior  to  partial  LSL 
replacement  and  provide  guidance  on 
possible  short-term  lead  level  increases 
and  preventive  measures  consumers  can 
take  to  minimize  exposing;  (3)  replacing 
the  1991  LCR  requirement  for  a 
resident-requested  follow-up  sample 
within  14  days  of  partial  LSL 
replacement  with  a  requirement  to 
collect  a  sample  within  24  hours  of 
partial  LSL  replacement,  and  to  notify 


the  resident(s)  within  3  days  of  the 
system's  receipt  of  the  results;  and  (4) 
adding  flexibility  in  the  method  of 
resident  notification. 

b.  Comments  and  analysis. 

(i)  Definition  of  "control. "  In  the  April 
1996  Proposal,  the  Agency  solicited 
comments,  specifically  regarding  the 
degree  to  which  systems  may  have  the 
authority  to  replace  the  privately-owned 
portions  of  LSLs.  In  addition,  EPA 
solicited  comments  regarding  the  option 
of  only  requiring  replacement  of  the 
portion  of  the  line  owned  by  the  water 
system,  explaining  that  such  an 
approach  would  further  simplify 
implementation  of  the  rule  because  the 
division  in  ownership  between  the 
system  and  the  user  would  be  clear  to 
all  parties. 

Three  commenters  supported  the 
definition  of  control  that  EPA  proposed, 
that  is  water  systems  must  replace  the 
portion  that  they  own  as  well  as  the 
portion  over  which  they  have  the 
authority  to  replace.  All  other 
commenters  supported  the  more  limited 
definition  that  equates  control  with 
ownership.  Commenters  felt  that  it  is 
appropriate  to  hold  the  water  system 
responsible  only  for  the  portion  of  the 
service  line  the  system  owns.  In 
addition,  the  commenters  felt  that 
defining  control  as  ownership  would 
avoid  confusion  and  ambiguities  about 
the  scope  of  the  water  system's 
authority  to  replace  LSLs.  These 
commenters  opposed  the  idea  of  also 
requiring  a  water  system  to  replace  any 
additional  portion  of  the  line  that  it 
does  not  own  but  for  which  it  has  the 
authority  to  replace.  Their  reasons  for 
opposing  the  proposed  definition 
included:  lack  of  legal  authority; 
difficulty  obtaining  permission  to 
replace  LSLs  on  private  property; 
concern  about  using  public  funds  to  do 
work  on  private  property;  and  potential 
conflicts/lawsuits  involving  utilities, 
homeowners  and  independent 
contractors.  Some  commenters  argued 
that  EPA  does  not  have  the  statutory 
authority  to  require  LSL  replacement  by 
the  water  supplier  on  private  property. 

After  consideration  of  these 
comments,  the  Agency  agrees  that  the 
broader  definition  of  "control"  (that  is, 
the  water  system  would  be  required  to 
replace  the  portion  of  the  LSL  that  it 
owns  plus  any  additional  portion  of  the 
line  that  it  has  the  authority  to  replace) 
could  result  in  unintended  delays  and 
other  complications.  For  this  reason, 
EPA  believes  it  is  appropriate  to  equate 
"control"  with  "ownership"  in  order  to 
eliminate  potential  legal  confusion  and 
delays  in  implementing  the  Rule. 

(ii)  Elimination  of  the  rebuttable 
presumption.  Most  commenters  did  not 
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control  has  been  fully  implemented  and 
optimized  as  reauired  by  the  Rule. 

Four  case  studies  were  examined  to 
assess  the  impact  of  partial  LSL 
replacement  (EPA,  1998c).  Only  two  of 
the  case  studies  have  adequate  data  to 
assess  the  impact  on  lead  levels  at  the 
tap,  relative  to  time  elapsed  after 
replacement.  The  first  study  was 
conducted  in  Scotland.  Lead  levels  were 
observed  at  a  residence  after  partial  LSL 
replacement  over  a  foiu-month  period 
(Britton  and  Richards,  1981).  The  other 
study  was  conducted  by  EPA  at  several 
homes  in  Oakwood,  Ohio  and  lead 
levels  were  recorded  for  several  weeks 
after  replacement  (EPA,  1991b). 

The  study  by  Britton  and  Richards 
showed  a  temporary  rise  in  lead  levels 
at  the  tap.  There  were  four  monitoring 
periods  in  this  case  study:  before 
replacement,  one  week  after 
replacement,  two  months  after 
replacement,  and  four  months  after 
replacement.  During  each  period,  10 
first-draw  and  10  random  daytime 
samples  were  collected  daily  over  a  two- 
week  period.  First-draw  samples  were 
taken  in  the  morning  before  any  other 
water  in  the  household  had  been  run. 
The  random  daytime  samples  were 
taken  later  that  day  without  running  any 
water  to  waste  before  sampling. 

The  elevated  lead  levels  produced  by 
partial  LSL  replacement  were  a  short- 
term  phenomenon.  The  average 
concentrations  for  the  first-draw  and 
random  daytime  samples  taken  "four 
months  after  replacement"  are  lower 
than  the  average  concentrations  of  the 
"before  replacement"  samples.  In 
addition,  the  first-draw  and  random 
daytime  samples  were  averaged  for  each 
sampling  period  to  better  assess  the 
impact  of  partial  LSL  replacement  on 
lead  levels  at  the  site.  The  averages  of 
all  samples  taken  "four  months  after 
replacement"  is  25  percent  lower  than 
the  averages  of  all  samples  taken  "before 
replacement."  The  percentage  reduction 
is  even  larger  when  the  average  of  the 
first-draw  samples  are  compared.  The 
data  on  the  range  of  concentrations  and 
the  percentages  of  samples  above  0.100 
mg/L  and  0.050  mg/L  also  support  the 
benefits  of  partial  LSL  replacement.  The 
highest  concentration  in  the  first-draw 
samples  taken  "four  months  after 
replacement"  is  less  than  half  the 
highest  concentration  taken  in  the  first- 
draw  samples  taken  "before 
replacement."  In  addition,  the 
percentages  of  samples  with 
concentrations  above  0.100  mg/L  and 
0.050  mg/L  are  lower  in  the  data  taken 
"four  months  after  replacement."  This 
trend  is  observed  in  both  the  first-draw 
and  the  random  daytime  samples.  This 
study  supports  EPA's  contention  that 


although  lead  levels  at  the  tap  will  in 
some  instances  increase  immediately 
after  partial  replacement  of  the  LSL, 
over  the  long  run,  lead  levels  will 
decrease  below  the  before  replacement 
levels. 

The  EPA  study  was  designed  to 
observe  the  effects  of  partial  LSL 
replacement.  First-draw  samples  and 
service  line  samples  were  taken  before 
and  after  replacement  of  LSLs  at  four 
sites  in  Oakwood,  Ohio.  One  limitation 
of  this  study  is  that  the  lead  levels 
before  replacement  were  below  the 
trigger  of  0.015  mg/L.  LSL  replacement 
would  not  be  required  for  these  sites 
under  the  LCR.  Another  limitation  is  the 
duration  of  sampling.  A  complete  set  of 
post-replacement  samples  was  not  taken 
at  every  site  making  it  difficult  to  fully 
examine  the  impact  of  time  on  post- 
replacement  lead  levels.  The  third 
limitation  is  that  the  date  of  the  partial 
LSL  replacement  for  each  of  the  four 
sites  is  not  recorded  in  the  summary. 

The  results  from  the  first  round  of 
post-replacement  samples  are  very 
similar  to  the  pre-replacement  results. 
The  averages  of  the  pre-  and  post- 
replacement  samples  for  three  of  the 
sites  were  within  3  "n/L  of  one  another, 
and  all  were  at  or  below  10  |i/L.  The 
average  service  line  lead  level  almost 
doubled  at  one  site  and  exceeded  the 
action  level  of  15  n/L  after  replacement. 
However,  the  average  for  the  three 
service  line  samples  taken  at  this  site 
the  following  week  was  dramatically 
lower.  The  averages  for  the  service  line 
samples  taken  at  the  other  two  sites 
during  this  sampling  period  were  also 
lower  than  the  averages  for  the  first  after 
replacement  sampling  period.  The 
results  from  the  second  round  of  post- 
replacement  monitoring  showed  a 
significant  decrease  in  lead  levels  when 
compared  to  the  pre-replacement 
averages.  The  post-replacement  averages 
from  the  second  monitoring  period 
showed  approximately  a  50  percent 
reduction  from  the  pre-replacement 
averages.  The  data  from  the  third  round 
of  post-replacement  monitoring  only 
showed  a  slight  additional  decrease  in 
lead  levels.  The  levels  are  below  5  ^/L, 
so  further  significant  reductions  would 
be  unlikely.  These  data  do  not  support 
the  commenter's  contentions  that  lead 
levels  are  elevated  after  partial  LSL 
replacement  and  that  lead  levels  do  not 
necessarily  decrease.  These  data  do 
appear  to  indicate  that  requiring 
replacement  of  lines  where  tap  levels 
are  already  low  (i.e.,  below  0.015  mg/1) 
might  not  result  in  dramatic 
improvements  in  lead  levels. 

In  practice,  EPA  believes  that  many 
systems  required  to  replace  LSLs  will 
receive  consent  to  remove  any  privately- 
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owned  portions  since  it  is  in  the  * 
homeowners'  interest  to  completely 
remove  this  source  of  lead  in  their 
drinking  water.  In  those  cases  where  the 
PWS  cannot  obtain  permission  to 
remove  the  entire  line,  EPA  still 
believes  there  are  benefits  to  partial 
replacement.  Partial  removal  of  a  LSL 
will  reduce  the  likelihood  of  exposure 
to  lead  from  drinking  water  because 
there  will  be  a  smaller  volimie  of  water 
in  contact  with  the  LSL.  Consumers  are 
more  likely  to  consimie  water  with 
elevated  lead  levels  from  longer  lines 
because  a  larger  volume  of  water  will 
have  elevated  lead  levels.  As  previously 
explained  in  detail  in  the  1991  LCR, 
data  collected  by  Pocock  (1980)  from 
over  2,000  homes  in  the  United 
Kingdom  support  the  view  that  the 
likelihood  of  elevated  lead  levels  varies 
in  relation  to  the  length  of  the  LSL. 
These  findings  are  also  consistent  with 
Kuch  and  Wagner's  (1983)  mass  transfer 
modeling,  which  predicted  the 
dependence  of  lead  levels  on  the  length 
and  diameter  of  a  lead  pipe  (i.e.,  higher 
lead  levels  with  longer  lead  pipe). 

The  Agency  believes  the  water  system 
should  replace  the  entire  length  of  the 
line  wherever  possible.  Today's  action 
therefore  retains  a  requirement  for  the 
water  supplier  to  offer  to  replace  the 
privately-owned  portion  of  the  line. 
This  requirement  has  been  revised  to 
exclude  those  instances  where  doing  so 
is  precluded  by  State,  local  or  common 
law.  There  is  no  requirement  for  the 
system  to  bear  the  cost  of  replacing  the 
privately-owned  portion  of  the  line. 
Thus,  if  the  property  owner  does  not 
want  to  pay  for  removal  of  the  privately- 
owned  portion  of  the  line,  the  system  is 
only  required  to  replace  the  portion  it 
owns.  The  Agency  believes  Uiat  the 
requirement  for  systems  to  offer 
assistance  with  replacement  of 
privately-controlled  service  lines  is  an 
efficient  and  effective  means  of 
maximizing  the  public  health  benefits 
achieved  by  the  rule. 

(iv)  Resident  notification  of  partial 
LSL  replacement.  In  response  to  the 
April  1998  Notice,  no  commenter 
objected  to  requiring  the  system  to 
contact  the  "owner"  rather  than  the 
"user"  when  offering  to  replace  the 
privately-owned  portion  of  the  service 
line.  Several  commenters  expressed 
concern  that  requiring  notification  to 
residents  45  days  in  advance  of  the 
partial  replacement  would  present  a 
hardship  in  instances  where  the  system 
is  replacing  the  line  in  conjunction  with 
making  emergency  repairs.  A  few 
commenters  objected  to  the  requirement 
that  the  water  system  be  responsible  for 
providing  notification  to  residents  of 
multi-family  buildings  and  other  non- 


billing  imit  residents  and  suggested  this 
should  be  the  responsibility  of  the 
building  owner.  Finally,  several 
commenters  expressed  concern  about 
the  requirement  for  a  post-replacement 
sample  taken  within  24  hours  of  the 
replacement.  The  concerns  included 
timing  problems  associated  with 
weekends  and  holidays,  the  likelihood 
that  such  a  sample  would  not  be 
representative  of  the  lead  levels  after 
stabilization,  and  the  added  cost  and 
burden  associated  with  the  requirement. 

To  minimize  the  risk  that  residents 
will  incur  increased  exposure  because 
of  partial  line  replacement,  EPA  is 
including  the  requirement  that  water 
systems  provide  a  notice  of  the  partial 
replacement  to  the  residents  at  least  45 
days  before  commencing  with  the 
partial  LSL  replacement,  inform 
residents  that  they  may  experience  a 
temporary  increase  of  lead  levels  in 
their  drinking  water,  and  provide 
residents  with  guidance  about  the 
measures  they  can  take  to  minimize 
their  exposure  to  lead.  The  Agency  feels 
that  45  days  is  a  sufficient  amoimt  of 
time  for  the  recipients  to  study  the 
guidance  provided  by  the  water 
supplier,  to  familiarize  themselves  with 
the  potential  ramifications  associated 
with  the  partial  LSL  replacement,  and  to 
plan  and  implement  appropriate 
measures  to  avoid  exposure  to  lead.  The 
Agency  agrees  with  conunenters, 
however,  that  a  45-day  lead  time  is  not 
practicable  in  those  instances  when 
replacement  is  being  done  in 
conjunction  with  emergency  repairs. 
EPA  has  therefore  included  provisions 
giving  States  the  discretion  to  allow  for 
notification  of  less  than  45  days  in  such 
instances.  States  will  need  to  review 
such  requests  on  a  case-by-case  basis 
imless  they  adopt  appropriate  State 
regulations  to  allow  notification  of  less 
than  45  days  in  conjunction  with 
emergency  repairs. 

As  an  additional  precautionary 
measiue,  the  water  system  is  required  to 
collect  a  follow-up  LSL  sample,  to 
determine  whether  the  partial  LSL 
replacement  caused  an  increase  of  lead 
levels  in  the  drinking  water,  and  to 
provide  the  results  to  residents.  The 
1991  LCR  required  the  water  supplier  to 
inform  residents  served  by  partially- 
replaced  LSLs  that  they  were  entitled  to 
have  a  tap  water  sample  drawn  and 
analyzed  within  14  days  of  the 
completion  of  the  partial  replacement. 
Upon  further  consideration,  the  Agency 
believes  the  requirement,  as  codified  in 
1991,  could  place  an  undue  burden  on 
the  water  system  in  those  instances 
where  a  line  serves  a  large  multi-family 
residence  because  the  system  could  be 
required  to  take  a  large  number  of 


samples  if  every  unit  requested  one.  The 
follow-up  sampling  that  would  be 
required  by  the  changes  to  §  141.84(d) 
discussed  in  the  April  1998  Notice  is 
intended  to  show  the  "worst-case" 
effects  of  partial  LSL  replacement  and  is 
not  intended  to  be  used  in  90th 
percentile  calculations  or  for 
determining  compliance  with  optimal 
corrosion  control  or  source  water 
treatment  requirements.  Under  the 
revised  requirement,  the  water  system  is 
required  to  collect  only  one  sample  for 
each  partially-replaced  LSL.  EPA 
therefore  does  not  believe  that  a  large 
number  of  samples  is  required. 

EPA  is  including  the  requirement  that 
the  water  system  collect  a  tap  water 
sample  representative  of  the  water  in 
the  service  line  for  analysis  of  lead 
content  as  prescribed  in  §  141.86(b)(3) 
and  provide  the  results  to  the  residents 
quickly.  Prior  to  collecting  the  follow- 
up  sample,  water  must  remain  sitting  in 
the  pipe  for  at  least  6  hoiu's  following 
partial  LSL  replacement.  The  Agency  is 
sensitive  to  commenter  concerns  that 
collecting  such  a  sample  within  24 
hours  of  the  partial  replacement  may 
cause  additional  burden.  In  those  cases 
where  the  partial  replacement  is 
completed  on  a  Friday  or  just  before  a 
holiday,  staff  may  not  be  available 
outside  of  normal  working  hours  to 
collect  such  a  sample.  For  these  reasons, 
EPA  agrees  with  commenters  that 
extending  the  time  frame  for  collecting 
the  follow-up  sample  from  24  hours  to 
72  hours  is  reasonable  and  the  Agency 
has  done  so  in  the  final  rule  language. 
In  response  to  commenter  suggestions, 
the  Agency  also  is  clarifying  in  the  rule 
language  that  the  water  system  is 
expected  to  pay  for  this  sampling.  EPA 
does  not  believe  that  the  follow-up 
sampling  and  notification  constitute  a 
significant  burden  to  the  system 
compared  with  the  cost  of  the  partial 
LSL  replacement. 

The  Agency  believes  that  the  affected 
parties  should  be  provided  with  the  test 
results  as  quickly  as  possible  so  they 
can  implement  appropriate  measures, 
commensurate  with  the  findings,  as 
soon  as  they  can  to  minimize  their 
exposure  to  lead.  In  addition, 
unnecessary  expenses  and  further 
concerns  on  the  part  of  consumers  could 
be  alleviated  in  instances  where  the 
analytical  results  indicate  little  or  no 
increase  in  lead  levels,  or  an  immediate 
decrease  in  lead  levels,  resulting  from 
the  partial  removal  of  the  LSL.  EPA 
therefore  is  retaining  the  requirement 
that  water  systems  provide  the  results  of 
this  post-replacement  sample  to 
consiuners  within  three  days  of 
receiving  the  results.  The  Agency  has 
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clarified  the  ru  e  language  to  reflect  that 
the  three  days  ire  business  days. 

While  EPA  ii  sensitive  to  the 
difficulties  assi  )ciated  with  providing 
notification  to  -esidents  of  non-billing 
units  (for  exam  pie,  apartment  buildings 
and  other  rentjl  units),  the  Agency 
believes  it  is  in  iportant  that  the  water 
system  take  pni-active  measures  to 
notify  these  res  idents.  The  Agency 
therefore  is  inc  uding  the  requirement 
that  the  water  i  ystem  provide  the  pre- 
partial  LSL  rep  acement  information 
and  the  post-re  alacement  sample  results 
to  these  residei  ts  as  well  as  to  the 
residents  of  bil  ing  units.  In  the  case  of 
single  family  r(  sidences,  this  notice 
must  be  made  1  ly  mail  unless  another 
mechanism  is  <  pproved  by  the  State.  To 
avoid  problem!  arising  from  delivery 
delays  beyond  he  system's  control, 
notifications  w  lich  are  postmarked 
within  the  reqi  ired  time  will  be 
considered  ace  jptable.  In  the  case  of 
multi-family  residences,  the  regulation 
gives  the  water  supplier  the  option  to 
post  the  infoni  ation  in  a  conspicuous 
place. 

(v)  Reporting  of  post-replacement 
sampling  resul  s  to  the  State.  Most 
commenters  su  pported  the  proposed 
requirement  th  it  water  systems  provide 
the  State  a  cop  r  of  the  results  of  samples 
collected  immediately  following  partial 
LSL  replacement  within  the  first  ten 
days  of  the  moi  ith  following  the  month 
in  which  the  r«  suits  are  received  from 
the  laboratory.  Two  commenters, 
however,  sugg«  sted  that  EPA  provide 
States  flexibilily  in  the  maimer,  format, 
and  timing  of  r  sporting;  three  other 
commenters  op  posed  the  requirement 
altogether.  Aft<  r  consideration  of  these 
comments,  EPj  l  has  retained  the 
reporting  requi  rement  but  has  given 
States  the  flexi  jility  to  modify  or 
eliminate  it.  Even  if  the  State  does  not 
require  these  r(  suits  to  be  reported, 
water  systems  i  ire  required  to  maintain 
records  of  the  s  ampling  results  in 
accordance  wH  i  §  141.91. 

(vi)  Financia  f  impacts  of  LSL 
replacement.  S  ame  commenters  were 
concerned  aboi  it  the  financial  impacts 
associated  witl  LSL  replacement.  They 
felt  that  compl  ance  with  the  regulation 
will  be  particu  arly  burdensome  for 
some  cities  tha :  have  a  high  percentage 
of  LSLs.  One  ci  )mmenter  stated  the 
belief  that  EPA's  1991  LCR  estimate  of 
the  average  removal  cost  per  line  was 
extremely  cons  ervative  when  made  and 
is  now  outdated,  and  actual  costs  could 
be  significant!]  higher  and  submitted 
supporting  dat  i.  The  cost  of  the  original 
LSL  replaceme  nt  requirements  is 
outside  the  sec  pe  of  this  rulemaking. 
EPA  did  not  pi  opose  any  changes  to  the 
basic  LSL  repl  cement  requirements  nor 


did  EPA  ask  for  comment  on  those 
requirements  or  otherwise  reopen  that 
issue. 

(vii)  Other  LSL  comments.  Some 
commenters  raised  issues  with  the  basic 
LSL  replacement  requirements  of  the 
rule,  such  as  the  requirement  to  replace 
or  sample  7  percent  of  lines  each  year 
and  the  basic  reasonableness  of 
requiring  systems  to  replace  some 
portion  of  the  line  when  levels  at  the  tap 
are  above  15  ppb.  These  comments  are 
outside  the  scope  of  this  rulemaking 
because  EPA  did  not  propose  revisions 
to,  or  otherwise  reopen,  the  basic  LSL 
replacement  requirements  in  this 
proceeding.  Rather,  the  only  aspects  of 
the  1991  Rule  addressed  here  are  the 
definition  of  "control"  for  purposes  of 
determining  the  portion  of  the  service 
line  the  system  is  required  to  replace, 
and  sampling  and  notification 
requirements  that  relate  to  the  potential 
for  partial  LSL  replacement. 

c.  Today's  action.  EPA  has  eliminated 
the  "control"  terminology  from  the 
Rule.  Today's  action  revises  §  141.84(d) 
to  require  the  water  system  to  replace 
only  the  portion  of  the  LSL  that  it  owns. 
Water  systems  subject  to  LSL 
replacement  requirements  continue  to 
be  required  to  offer  to  replace  the 
privately-owned  portion  of  the  line, 
however,  §  141.84(d)  has  been  revised  to 
clarify  that  the  offer  must  be  made  to  the 
owner  of  the  property,  or  the  owner's 
authorized  agent,  rather  than  the  user. 

Today's  action  also  revises  the 
requirements  in  §  141.84(d)  that  a  water 
system  must  satisfy  when  replacing  only 
a  portion  of  the  LSL.  The  requirement 
that  a  water  system  offer  to  take  a  post- 
replacement  sample  within  14  days  of 
the  partial  replacement  has  been 
replaced  with  the  following 
requirements. 

•  At  least  45  days  prior  to  the  partial 
replacement,  the  water  system  must 
notify  all  residents  of  the  building 
served  by  the  line  that  the  partial 
replacement  will  occiu:,  alert  them  that 
they  may  experience  a  temporary 
increase  of  lead  levels  in  their  drinking 
water,  provide  them  with  guidance  on 
measures  they  can  take  to  minimize 
their  exposure  to  lead,  and  inform  them 
that  the  water  system  will  collect  a 
follow-up  sample  within  72  hours  of 
completing  the  partial  replacement,  and 
notify  them  of  the  results  of  that  sample. 
The  State  has  the  discretion  to  allow 
less  than  a  45-day  advance  notice  in 
those  instances  where  the  partial 
replacement  is  being  performed  in 
conjunction  with  emergency  repairs. 

•  Within  72  hours  oicompleting  the 
partial  LSL  replacement,  the  water 
system  shall  collect  a  tap  water  sample 
representative  of  the  water  in  the  service 


line  for  analysis  of  lead  content  in 
accordance  with  the  procedm-es 
specified  in  §  141.86(b)(3i.  The  system 
shall  report  the  results  of  the  analysis  to 
the  owner  and  the  resident(s)  served  by 
the  line  within  3  business  days  of 
receiving  the  results.  Mailed  notices 
post-marked  within^  business  days  of 
receiving  the  results  shall  be  considered 
"on  time." 

•  For  the  purpose  of  satisfying  the 
notification  requirements  of  §  141.84(d), 
the  water  system  shall  provide  the 
information  to  the  residents  of 
individual  dwellings  by  mail  or  by  other 
methods  approved  by  the  State.  In 
instances  where  multi-family  dwellings 
are  served  by  the  line,  the  water  system 
shall  have  the  option  to  post  the 
information  at  a  conspicuous  location. 

Today's  action  also  makes  three  other 
changes  in  §  141.84.  Section  141.84(e) 
has  been  deleted,  since  the  rebuttable 
presumption  is  no  longer  appropriate. 
Sections  141.84(f)  through  (h)  have  been 
redesignated  as  §§  141.84(e)  through  (g). 
The  Agency  also  has  made  a  slight 
modification  to  §  141.84(b)  to  explicitly 
require  the  system  to  document,  in 
system  files,  the  portion(s)  of  the  LSL(s) 
owned  by  the  system.  The  third 
sentence  of  §  141.84(b)  has  been  revised 
to  read  as  follows:  "The  system  shall 
identify  the  initial  number  of  lead 
service  lines  in  its  distribution  system, 
including  an  identification  of  the 
portion(s)  owned  by  the  system,  based 
on  a  materials  evaluation,  including  the 
evaluation  required  under  §  141.86(a) 
and  relevant  legal  authorities  (e.g., 
contracts,  local  ordinances)  regarding 
the  portion  owned  by  the  system."  EPA 
does  not  intend  that  systems  provide 
this  information  to  the  State;  however, 
the  Agency  thinks  it  is  important  for  a 
record  to  exist  that  documents  the 
baseline.  These  records  should  be 
available  for  inspection  at  the  system 
upon  request. 

The  reporting  requirement  at 
§  141.90(e)(4),  to  submit  documentation 
if  the  system  believes  it  does  not  control 
the  entire  length  of  the  line,  has  been 
replaced  with  a  requirement  that  the 
water  system  report  the  results  of  the 
post-partial  replacement  sampling  to  the 
State  within  the  first  ten  days  of  the 
month  following  the  month  in  which 
the  system  receives  the  laboratory 
results,  unless  otherwise  specified  by 
the  State.  States,  at  their  discretion,  may 
eliminate  this  reporting  requirement. 
Systems  shall  also  report  additional 
information  as  specified  by  the  State, 
and  in  a  time  and  manner  prescribed  by 
the  State,  to  verify  that  all  partial  LSL 
replacement  activities  have  taken  place. 

Finally,  these  changes  to  §  141.84 
necessitate  conforming  changes  to 
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§  141.85(a)  and  Part  142.  EPA  has 
revised  the  language  of  §  141.85(a) 
slightly  to  remove  references  to  LSL 
control.  The  phrase  "each  lead  service 
line  that  we  control"  in  §  141.85(a)(l)(i) 
(as  redesignated)  has  been  revised  to 
read  "the  portion  of  each  lead  service 
line  that  we  ovvn."  The  discussion  of 
LSL  replacement  in 

§  141.85(a)(l)(iv)(B)(5)  (as  redesignated) 
has  been  revised  to  reflect  the 
notification  and  post-partial 
replacement  sampling  requirements  in 
today's  action.  Section  142.14(d)(8)(vii), 
requiring  States  to  maintain  records  of 
their  determination  that  a  water  system 
does  not  control  the  entire  length  of  the 
LSL,  has  been  deleted;  however,  two 
new  State  recordkeeping  requirements 
have  been  added.  Section 
142.14(d)(8)(xvi)  requires  States  to 
maintain  records  of  any  system-specific 
determinations  regarding  the 
submission  of  information,  including 
post  partial  replacement  test  results,  to 
demonstrate  compliance  with  partial 
lead  service  line  replacement 
requirements.  Section  142.14(d)(10)(ii) 
has  been  added  to  include  a 
requirement  that  States  maintain 
records  related  to  system  compliance 
with  partial  lead  service  line 
replacement  requirements.  Section 
142.16(d)(3)  has  been  revised  to 
eliminate  the  requirement  that  States 
describe  in  their  primacy  program 
revision  application  how  they  plan  to 
make  determinations  that  a  water 
system  does  not  control  the  entire 
length  of  the  LSL.  It  has  been  replaced 
with  a  requirement  that  States  describe 
in  their  primacy  program  revision  how 
they  will  verify  that  all  partial  LSL 
replacement  activities  have  been 
completed  properly. 

4.  Revisions  to  §  141.85 

a.  Changes  affecting  content  of  written 
materials. 

(i)  Proposed  revision  and  background. 
In  the  April  1996  Proposal,  EPA 
requested  comment  on  a  revision  that 
would  provide  separate  mandatory 
public  education  language  for  use  by 
NTNCWSs  and  certain  CWSs,  such  as 
prisons  and  hospitals,  which  is  more 
appropriate  for  diese  systems.  The 
proposed  NTNCWS  language  would 
eliminate  references  to  "homes  in  the 
conununity"  and  some  suggestions  for 
reducing  lead  exposiue  which  may  be 
beyond  the  control  of  consiuners  served 
by  such  water  systems.  As  a  part  of  this 
provision,  the  Agency  proposed  that  the 
CWSs  approved  to  use  the  NTNCWS 
language  also  be  permitted  to  deliver 
their  public  education  program  as  if 
they  were  a  NTNCWS.  The  Agency 
proposed  these  changes  to  address 


concerns  of  EPA  Regions  and  States  that 
the  mandatory  language  specified  in  the 
1991  LCR  may  not  be  appropriate  for 
NTNCWSs  or  certain  small  CWSs  (such 
as  prisons  and  hospitals)  that  primarily 
serve  confined  populations.  In  order  to 
incorporate  these  changes  into  the  LCR, 
EPA  proposed  to  renumber  §  141.85(a) 
as  §  141.85(a)(1)  and  to  incorporate  the 
NTNCWS  language  at  §  141.85(a)(2). 
EPA  also  proposed  to  add  a  paragraph 
(c)(7)  to  §  141.85.  This  new  paragraph 
would  identify  the  types  of  CWSs  who 
might  be  eligible  to  use  the  NTNCWS 
language.  As  proposed,  CWSs  would 
need  State  approval  to  use  the  NTNCWS 
language,  however,  EPA  also  solicited 
public  comment  on  the  necessity  of  this 
up- front  approval. 

(ii)  Comments  and  analysis.  While  all 
commenters  supported  the  proposed 
revisions,  some  offered  additional 
suggestions  for  consideration  by  EPA. 
For  example,  suggestions  were  made  to 
allow  CWSs  to  delete  references  to  LSLs 
where  none  exist,  and  to  delete 
references  to  building  permit  records 
where  the  records  are  unavailable. 
Another  suggestion  was  to  allow 
NTNCWSs  with  internal  e-mail  systems 
to  distribute  the  required  public 
education  information  electronically  in 
lieu  of  printed  format.  EPA  agrees  with 
these  suggestions,  and  has  incorporated 
language  which  gives  States  the 
flexibility  to  approve  these  minor 
changes  to  the  public  education 
language. 

Some  commenters  suggested  that  EPA 
allow  systems  additional  flexibility  to 
tailor  public  education  language.  The 
public  education  language  specified  in 
the  regiilations  is  a  mandatory 
minimum.  The  mandatory  language 
specified  in  the  regulations  was 
developed  to  provide  consistent, 
beneficial  information  to  consvuners 
regarding  lead  in  their  water  supply. 
Systems  may  request  approval  from 
States  to  include  additional  language,  to 
provide  consumers  with  information 
specific  to  a  particular  system.  EPA 
believes  the  LCR,  as  revised  by  today's 
action,  provides  sufficient  flexibility  to 
address  system-specific  circumstances. 

EPA  received  mixed  comments  on 
whether  up-front  State  approval  for 
CWSs  to  use  the  NTNCWS  public 
education  language  should  be  required 
for  CWSs  that  meet  the  specified  criteria 
in  the  proposed  §  141.85(c)(7).  After 
considering  these  comments,  EPA 
believes  that  the  issue  of  whether  to 
require  up-front  approval  should  be 
decided  by  the  States.  The  language  at 
§  141.85(c)(7)  has  been  modified  to 
allow  States  to  decide  whether  systems 
that  qualify  to  use  the  alternative  public 


education  language  need  to  request 
State  approval. 

(iii)  Today's  action.  EPA  has  made  the 
following  revisions  to  §  141.85  to  reflect 
the  changes  discussed  above.  The 
Agency  has  redesignated  paragraph  (a), 
except  for  the  phrase,  "Content  of 
written  public  education  materials,"  as 
paragraph  (a)(1)  and  tided  it  as 
"Community  water  systems."  The 
subordinate  paragraphs  have  been 
redesignated  accordingly.  The 
introductory  text  of  paragraph  (a)(1)  has 
been  expanded  to  allow  CWSs,  with 
State  approval,  to  delete  information 
pertaining  to  lead  service  lines  if  no 
lead  service  lines  exist  anywhere  in  the 
water  system  service  area.  As  discussed 
in  section  C.3.c.  of  this  preamble,  EPA 
has  replaced  the  phrase  "each  lead 
service  line  that  we  control"  in 
paragraph  (a)(1)  with  the  phrase  "the 
portion  of  each  lead  service  line  that  we 
ovra."  Section  141.85(a)(l)(iv)(B)(5)  also 
has  been  revised  to  reflect  that  a  water 
system  is  only  required  to  replace  the 
portion  of  the  lead  service  line  that  it 
owns  and  to  reflect  the  notification  and 
post-partial-replacement  sampling 
requirements  contained  in  §  141.84(d)  of 
today's  action.  Systems,  however,  may 
continue  to  use  pre-printed  materials 
with  the  old  language,  if  they  so  choose. 

The  language  of  §  141.85(a)(1)  also  has 
been  expanded  to  allow  systems  to 
modify,  with  State  approval,  the 
language  at  (a)(l)(iv)(B)(5)  and 
(a)(l)(iv)(D)(2)  regarding  building  permit 
record  availability  and  consumer  access 
to  these  records  if  such  information  is 
not  available. 

EPA  has  added  new  paragraphs  at 
(a)(2)  to  specify  alternative  mandatory 
language  for  use  by  NTNCWSs.  These 
systems  have  the  discretion  to  use  either 
the  language  in  §  141.85(a)(1)  or  the 
language  in  §  141.85(a)(2).  The 
introductory  text  of  §  141.85(c)(4)  also 
has  been  revised  to  update  the 
paragraph  references  applicable  to 
repeat  public  education  tasks. 

EPA  also  has  added  a  paragraph  (7)  to 
§  141.85(c).  This  paragraph  specifies  the 
characteristics  of  CWSs  that  may  be 
eligible  to  use  the  NTNCWS  language 
and  provides  flexibility  for  eligible 
CWSs  to  substitute  posting  and 
distribution  of  informational  pamphlets/ 
brochvues  in  lieu  of  meeting  the  CWS 
public  education  distribution 
requirements.  CWSs  delivering  public 
education  as  if  they  were  a  NTNCWS 
would  be  required  to  repeat  public 
education  tasks  only  once  per  calendar 
year  in  which  the  system  exceeds  the 
lead  action  level.  States  have  the 
flexibility  to  waive  the  requirement  for 
prior  State  approval  for  these  special- 
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case  CWSs  to  c  sliver  public  education 
as  if  they  are  NTNCWSs. 

In  adaition,  1  !PA  has  revised 
§  141.85(c)(4)(i  )  to  permit  a  NTNCWS 
to  utilize  electr  snic  transmission  in  lieu 
of  or  combined  with  printed  materials 
as  long  as  it  acl  lieves  at  least  the  same 
coverage. 

Finally,  EPA  has  added  provisions  in 
a  new  §  142.141  d)(8){x)  that  require 
States  to  maint  lin  records  pertaining  to 
any  system-specific  decisions  made 
under  §  141.85  regarding  the  content  of 
written  public  isducation  materials  and/ 
or  the  distribut  on  of  these  materials. 

b.  Public  edv  cation  delivery 
requirements. 

(i)  CWSs  sen  ing  3,300  or  fewer 
people. 

(A)  Proposea  revision  and 
background.  Tlie  April  1996  Proposal 
included  a  pro'  ision  to  allow  CWSs 
serving  500  or  fewer  people  to  forego 
the  newspaper  md  electronic  media 
notifications  re  quired  as  a  part  of  public 
education  beca  ise  these  systems  rarely 
are  served  by  g(  sneral  circulation 
newspapers  and  radio/television 
stations  that  ha  ve  audiences  limited  to 
the  public  watt  r  system's  service  area. 
The  Agency  ex  jlained  that  it  believes 
such  a  revision  is  necessary  to  minimize 
the  unintended  burden  resulting  from  a 
system  needing  to  respond  to  numerous 
inquiries  from  ndividuals  it  does  not 
serve.  For  the  s  ime  reason.  EPA  also 
proposed  to  all  3w  systems  serving  500 
or  fewer  peopU  to  limit  the  distribution 
of  informational  brochures  to  facilities 
and  organizations  likely  to  be 
frequented  by  {  regnant  women  and 
children.  Final  y,  EPA  requested  public 
comment  on  a  1  lurden  reduction 
suggestion  to  a!  low  CWSs  serving  501  to 
3,300  people  to  forego  the  public  service 
announcement  requirements  contained 
in  §  141.85(c)(2)(iv)  since  the  major 
radio/television  stations  usually 
broadcast  to  a  nuch  broader  area  than 
that  served  by  me  water  system. 

(B)  Comment  s  and  analysis.  Most  of 
the  commenter^  supported  the  proposed 
revision  pertaiiiing  to  the  delivery  of 
public  educatic  n  by  CWSs  serving  500 
or  fewer  peopU  .  Several  commenters 
noted  discrepai  icies  between  the 
preamble  discussion  and  the  rule 
language,  however,  and  expressed 
concern  that  th  3  rule  language,  as 
proposed,  wou  d  not  accomplish  the 
intended  objectives. 

One  of  the  discrepancies  involves  the 
distribution  of  nformational  pamphlets 
or  brochures  tc  facilities  and 
organizations  visited  frequently  by 
pregnant  womt  n  and  children.  In  the 
preamble,  EPA  stated  the  Agency's 
intent  that  thes  3  materials  be  distributed 
to  appropriate  acilities  served  by  the 


system  and  "only  those  locations 
outside  the  system's  service  area  that  are 
regularly  visited  by  the  system's 
consumers."  This  latter  requirement,  to 
provide  informational  materials  to 
facilities  and  organizations  not  served 
by  the  system,  was  not  included  in  the 
proposed  rule  language.  Several 
commenters  expressed  concern  that 
including  such  a  requirement  would 
result  in  the  same  confusion  and 
unintended  consequences  as  the 
original  requirements.  EPA  agrees  that 
limiting  the  distribution  of  materials  to 
facilities/organizations  within  the 
service  area  is  appropriate  and  the  final 
rule  language  has  been  revised 
accordingly. 

The  second  discrepancy  between  the 
1996  preamble  and  proposed  rule 
language  involves  the  question  of  what, 
if  anything,  the  water  system  would  be 
required  to  do  in  lieu  of  newspaper  and 
electronic  notification.  In  the  preamble, 
EPA  indicated  that  the  Agency  was 
proposing  to  require  CWSs,  that  serve 
500  or  fewer  people  and  that  desire  to 
omit  tasks  requiring  submission  of 
information  to  newspapers  and  radio 
and  television  stations,  to  mail  or  hand 
deliver  lead  public  education  materials 
to  all  other  regular  consimiers  [e.g., 
tenants  of  multi-family  residences 
whose  water  is  included  in  their  rent), 
in  addition  to  mailing  these  materials  to 
all  billing  units  (60  FR  16355,  top  of 
third  column).  EPA  inadvertently 
omitted  this  requirement  fi-om  the 
proposed  rule  language.  Even  though 
several  commenters  expressed  concern 
that  such  an  alternative  requirement 
would  be  as  burdensome  as  the  original 
requirements,  the  Agency  believes  that 
such  a  requirement  is  appropriate  when 
newspaper  notification  and/or  broad 
distribution  of  pamphlets/brochures 
does  not  occur.  The  purpose  of  these 
activities  is  to  ensure  that  as  many 
individuals  served  by  the  system  as 
possible  receive  timely  public  education 
materials.  For  systems  serving  500  and 
fewer  people,  the  Agency  does  not 
believe  that  mailing  or  hand  delivering 
these  materials  to  ^1  households  served 
by  the  system,  in  lieu  of  these  activities, 
constitutes  an  undue  burden.  The 
revised  provisions  allow  these  systems 
the  flexibility  to  select  the  least 
burdensome  among  the  allowable 
delivery  mechanisms.  The  Agency  has 
therefore  incorporated  this  requirement 
into  the  final  rule  language. 

The  comments  received  also 
supported  the  burden  reduction 
suggestion  to  eliminate  the  public 
service  aimouncement  requirement  for 
CWSs  serving  501  to  3,300  people.  EPA 
agrees  and  today's  action  revises  the 
rule  language  accordingly. 


Several  commenters  recommended 
that  EPA  also  allow  CWSs  serving  501 
to  3.300  people  to  forego  newspaper 
notification  and  broad  distribution  of 
pamphlets  and  brochures  to  facilities 
and  organizations  that  are  visited 
frequently  by  pregnant  women  and 
children.  These  commentors  believe  that 
the  problems  associated  with  newspaper 
notification  and  broad  distribution  of 
informational  pamphlets  and  brochures 
affect  most  small  systems.  EPA  concurs 
that  many  systems  serving  between  501 
and  3,300  people  may  be  on  the  fringe 
of  an  urban  or  suburban  area  and  that 
distribution  of  broad-based  public 
education  for  these  systems  may  have 
unintended  consequences.  The  Agency 
believes,  however,  that  allowing  these 
systems  to  automatically  limit 
distribution  of  public  education 
materials  is  inappropriate.  Such 
systems,  for  example,  are  more  likely  to 
be  served  by  local  newspapers  in  which 
it  may  be  appropriate  to  include 
information  about  the  system's  lead 
levels.  EPA  believes  that  States  are  in 
the  best  position  to  determine  the  extent 
to  which  CWSs  serving  501  to  3.300 
people  should  limit  distribution  of 
public  education  materials.  The  final 
rule  therefore  gives  States  the  authority, 
either  through  State  regulations  or  by 
case-by-case  written  approval,  to  allow 
CWSs  serving  501  to  3.300  people  to 
omit  the  newspaper  notification 
requirements  and  to  limit  the 
distribution  of  materials  to  appropriate 
facilities  and  organizations  served  by 
the  system. 

Finally,  one  commenter  suggested 
that  the  alternate  delivery  allowed  for 
NTNCWSs  and  some  small  CWSs 
(institutions)  should  be  extended  to 
mobile  home  parks,  housing  projects, 
subdivisions  and  apartments.  The 
commenter  believes  such  systems  serve 
a  more  or  less  confined  population  that 
is  readily  accessible  through  a  central 
mail  area  and/or  laundry  area  that 
makes  hand  delivery  much  easier  and 
more  effective.  EPA  believes  that  the 
revisions  discussed  below  provide 
sufficient  flexibility  for  the  delivery  of 
public  education  by  CWSs.  EPA 
therefore  has  no  plans  at  this  time  to 
make  further  changes  to  the  public 
education  language  requirements 
beyond  those  contained  in  today's 
action. 

(C)  Today's  action.  EPA  has  revised 
the  rule  to  add  a  new  paragraph  at 
§  141.85(c)(8)  to  allow  any  CWS  serving 
less  than  or  equal  to  3,300  people  to 
omit  the  public  service  announcement 
requirements  of  §  141.85(c){2)(iv).  Such 
systems  are  not  required  to  obtain  prior 
State  approval  to  omit  these 
aimouncements,  nor  are  they  required  to 


Federal  Register / Vol.  65.  No.  8 / Wednesday,  January  12.  2000 /Rules  and  Regulations  1969 


substitute  any  other  tasks,  in  lieu  of 
public  service  announcements,  as  part 
of  meeting  the  public  education 
requirements. 

In  addition  to  omitting  the  public 
service  announcement  task  for  small 
CWSs.  the  new^  §  141.85(c)(8)  provides 
some  flexibility  for  small  CWSs  to  omit 
the  newspaper  notification  required  by 
§  141.85(c)(2)(ii)  and  to  limit  the 
distribution  of  informational  pamphlets 
under  §  141.85(c)(2)(iii)  to  appropriate 
facilities  and  organizations  served  by 
the  vkrater  system.  In  addition  to  mailing 
lead  public  education  materials  to 
billing  units,  systems  electing  to  limit/ 
omit  these  activities  must  also  mail  or 
hand  deliver  the  required  public 
education  materials  to  all  other  regular 
customers  of  the  system  (i.e.. 
households  that  are  not  billing  units). 
CWSs  serving  501  to  3.300  people  must 
receive  prior  written  approval  from  the 
State.  State  approval  is  not  required  for 
CWSs  serving  500  or  fewer  people, 
however.  §  141.85(c)(8)(i)(A)  gives 
States  the  authority  to  require  such  a 
system  to  distribute  to  facilities  and 
organizations  not  served  by  the  system 
in  those  instances  where  the  State 
believes  that  a  broader  distribution  is 
appropriate.  As  discussed  above,  today's 
action  also  adds  the  corresponding  State 
recordkeeping  requirements  at  a  new 
§142.14(d)(8)(x). 

Finally.  §  141.85(c)(8)(ii)  clarifies  that 
small  CWSs  that  omit  the  public  service 
aiuiouncement  tasks  are  required  to 
repeat  public  education  tasks  only  once 
diu-ing  each  calendar  year  until  such 
•  time  as  the  results  of  lead  and  copper 
tap  water  monitoring  indicate  that  they 
no  longer  exceed  the  lead  action  level. 

(ii)  Timing  and  method  of 
distribution. 

(A)  Proposed  revision  and 
background.  In  the  April  1996  Proposal. 
EPA  sought  comment  on  proposed 
changes  pertaining  to  the  mailing  and 
timing  of  public  education  materials  by 
CWSs  that  exceed  the  lead  action  level. 
Specifically,  the  Agency  proposed  two 
modifications  to  §  141.85(c)(2)(i)  to:  (a) 
Allow  a  CWS  having  a  billing  cycle  that 
does  not  include  a  billing  within  60 
days  of  exceeding  the  lead  action  level 
to  mail  the  materials  on  the  same 
schedule  as  the  system's  billing  cycle  as 
long  as  the  mailing  occurs  within  six 
months  after  the  exceedance;  and  (b) 
allow  a  CWS  that  cannot  insert 
information  in  the  water  utility  bill, 
without  making  major  changes  to  its 
billing  system,  to  use  a  separate  mailing 
to  deliver  the  public  education  materials 
as  long  as  the  information  is  delivered 
within  the  required  time  frame.  EPA 
also  proposed  to  require  CWSs  utilizing 
a  separate  mailing  to  include  an  alert 


with  the  materials  to  minimize  the  risk 
that  they  would  be  discarded  as  "junk 
mail."  "The  Agency  proposed  these 
changes  to  minimize  the  unintended 
additional  burden  associated  vtrith 
making  changes  in  a  water  system's 
billing  cycle  and/or  process  to 
accommodate  the  rule's  public 
education  requirements. 

(B)  Comments  and  analysis. 
Commenters  generally  were  supportive 
of  these  proposed  changes,  except  for 
one  State  which  disagreed  with 
allowing  systems  up  to  six  months  to 
deliver  the  public  education  materials 
because  of  the  potential  health  risks, 
especially  for  pregnant  women,  if 
customers  are  not  informed  in  a  timely 
manner.  After  further  consideration  of 
the  public  health  issues,  EPA  has 
decided  to  retain  the  current 
requirement  that  all  systems  exceeding 
the  lead  action  level  distribute  public 
education  materials  within  60  days  of 
the  exceedance.  The  decision  to  retain 
the  60-day  requirement  is  based  on 
these  considerations:  (1)  Extending  the 
time  period  to  distribute  public 
education  materials  could  lessen  public 
health  protection.  Pregnant  women,  in 
particular,  might  not  receive  timely 
notice  if  the  system  were  allowed  up  to 
six  months  after  becoming  aware  of  an 
exceedance  to  provide  the  public 
education  materials.  (2)  Allowing 
different  time  requirements  based  on 
non-risk-related  factors  such  as  billing 
cycles  could  provide  unequal  health 
protection.  (3)  State  administrative  costs 
would  increase  since  the  State  would 
need  to  be  aware  of  a  system's  billing 
cycle  in  order  to  determine  compliance 
with  this  requirement. 

EPA  agrees  with  commenters, 
however,  that  the  mailing  of  public 
education  materials  separately  from  the 
water  bill  is  appropriate  in  many 
instances  and  is  revising  the  public 
education  requirements  accordingly. 
The  Agency  believes  that  this  change 
will  provide  sufficient  flexibility  for 
systems  to  meet  the  public  education 
requirements  without  incvuxing  the 
added  burden  of  making  substantial 
changes  to  their  billing  processes. 

One  commenter  seems  to  have 
misunderstood  the  requirements 
pertaining  to  the  timing  of  public 
education  if  a  CWS  is  required  to  repeat 
public  education  tasks  pursuant  to 
§  141.85(c)(3).  It  is  not  EPA's  intention 
that  such  a  system  provide  public 
education  materials  within  60  days  of 
any  subsequent  exceedance  as  well  as 
repeat  mailing  of  these  materials  every 
12  months  based  on  the  initial 
exceedance.  Rather,  the  Agency  intends 
that  public  education  materials  be 
mailed  every  12  months  for  as  long  as 


the  system  continues  to  exceed  the  lead 
action  level.  There  is  nothing  in  the 
regulation,  however,  that  precludes 
such  a  system  from  mailing  the 
materials  sooner  than  12  months  after 
the  initial  mailing,  in  order  to 
synchronize  the  repeat  mailing  with  its  . 
billing  cycle. 

(C)  Today's  action.  EPA  is  revising 
§  141.85(c)(2)(i)  to  allow  a  CWS  the 
option  of  using  a  separate  mailing  when 
the  system's  billing  cycle  does  not 
include  a  mailing  within  60  days  of 
exceeding  the  action  level  or  where  the 
system  cannot  insert  information  with 
the  water  utility  bill  without  making 
major  changes  in  its  billing  system.  The 
separate  mailing  must  occur  within  60 
days  of  exceeding  the  lead  action  level 
and  the  system  must  include  an  alert  in 
the  package  or  on  the  outside  of  the 
envelope  containing  the  following 
message,  in  large  print:  SOME  HOMES 
IN  THIS  COMMUNITY  HAVE 
ELEVATED  LEAD  LEVELS  IN  THEIR 
DRINKING  WATER.  LEAD  CAN  POSE 
A  SIGNIFICANT  RISK  TO  YOUR 
HEALTH.  PLEASE  READ  THE 
ENCLOSED  NOTICE  FOR  FURTHER 
INFORMATION. 

EPA  also  is  revising  the  introductory 
text  of  §§  141.85(c)(2)  and  141.85(c)(4) 
to  clarify  that  the  requirement  to  deliver 
public  education  within  60  days  of  a 
lead  action  level  exceedance  applies 
only  in  the  following  instances: 

•  The  first  time  the  water  system 
exceeds  the  lead  action  level;  or 

•  The  first  time  the  water  system 
again  exceeds  the  lead  action  level  after 
one  (or  more)  round(s)  of  tap  water 
monitoring  for  lead  and  copper  where 
the  system  did  not  exceed  the  lead 
action  level. 

c.  Schedule  for  Reporting  Completion 
of  Public  Education  Tasks. 

(i)  Proposed  revision  and  background. 
The  April  1996  Proposal  included  a 
change  in  the  deadline  for  a  PWS  to 
report  completion  of  public  education 
tasks  to-the  State.  Under  the  1991  Rule, 
the  deadline  for  reporting  was  December 
31  of  each  year  in  which  the  system  was 
subject  to  the  Rule's  public  education 
requirements.  EPA  proposed  to  replace 
the  December  31  deadline  with  a 
requirement  for  the  water  system  to 
report  completion  of  public  education 
tasks  to  the  State  within  10  days  after 
the  date  by  which  the  system  is  required 
to  perform  amy  such  tasks.  EPA 
proposed  this  revision  because  the 
Agency  believes  that  the  schedule  for 
water  systems  to  report  completion  of 
public  education  tasks  by  December  31 
of  each  year  (in  which  the  system  is 
required  to  conduct  any  public 
education  task)  fails  to  provide  the       ^ 
States  and  EPA  with  information  in  a 
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manner  timely  enough  to  oversee 
systems'  comp  iance  with  the  public 
education  prog  ram  requirements. 

(ii)  Commen  s  and  analysis. 
Commenters  w  're  mixed  in  their 
support  for  thi!  revision.  Those 
opposing  it  bel  eve  this  will 
unnecessarily  increase  burden.  Of  those 
supporting  the  revision,  some  support  it 
as  written  and  some  support  it  with 
changes.  Two  c  f  those  supporting  it 
with  changes  w  anted  the  reporting  time 
to  increase  from  10  days  to  30  days,  and 
one  supporting  it  with  changes 
expressed  cone  em  about  submitting  a 
full  packet  of  ii  [formation  each  reporting 
period. 

Several  comi  tienters  who  opposed 
this  revision  w  mted  to  retain  the  annual 
reporting  requi  rement.  EPA  recognizes 
that  this  revisic  n  will  require  those 
CWSs  that  must  deliver  public  service 
announcement  i  to  radio  and  television 
stations  every  s  ix  months  to  submit  two 
letters  to  the  St  ite  during  a  calendar 
year  instead  of  |the  single  letter  initially 
required.  However,  EPA  believes  that 
accelerating  tht  public  education 
reporting  requirement  will  improve 
compliance  bedause,  in  addition  to 
making  the  requirements  easier  to 
enforce,  it  also  will  encourage  water 
systems  that  ex  ceed  the  lead  action  level 
to  deliver  the  p  ablic  education  program 
in  a  more  time!  y  manner. 

EPA  also  beli  eves  it  is  appropriate  to 
require  reporting  within  10  days  after  a 
public  educatic  n  task  is  scheduled  to  be 
completed.  Th(  10  days  allows  systems 
time  to  assemb  e  records  and  notify  the 
State.  Such  a  re  quirement  is  consistent 
with  the  time  fi  ame  allowed  in  other 
reporting  requirements,  which  allow  10 
days  for  reporting  to  the  State  after  an 
action  or  the  end  of  a  reporting  period. 
Very  few  systei  as  should  be  required  to 
conduct  public  education  tasks  more 
than  once  per )  ear,  since  today's  action 
also  eliminates  public  service 
announcement!  for  small  CWSs.  In 
addition,  since  it  is  expected  that  not 
many  systems  '  vill  continue  to  exceed 
the  lead  action  level  after  installation  of 
OCCT  (EPA,  IS  99b),  EPA  believes  that 
this  new  requii  ement  will  not  increase 
burden  for  moat  systems. 

As  stated  previously,  one  commenter 
suggested  that,  for  ongoing  public 
education,  it  st  ould  not  be  necessary  for 
a  water  system  to  submit  the  full  packet 
of  information  :o  the  State  for  each 
subsequent  pul  »lic  education  task  to 
verify  that  all  a  ppropriate  actions  have 
been  taken,  as  ong  as  the  State  receives 
a  letter  indicat:  ng  that  the  information 
has  been  sent  cut  and  the  letter  includes 
the  original  information. 
!  requires  that  systems 
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States  to  determine  whether  all 
appropriate  actions  have  been  taken. 
Today's  action  does  not  alter  the 
requirement  that  the  demonstration  be 
supported  with  appropriate 
documentation.  The  Agency  agrees  that 
it  may  relieve  some  reporting  burden  for 
systems  if  they  are  not  required  to 
submit  the  same  information  more  than 
once.  On  the  other  hand,  EPA 
recognizes  that  eliminating  the 
requirement  to  submit  the  supporting 
materials  each  time  may  increase  the 
State  burden  to  determine  compliance 
since  all  of  the  information  may  not  be 
readily  available  at  the  time  compliance 
is  assessed.  For  this  reason,  the  Agency 
believes  it  is  most  appropriate  to  leave 
the  decision  to  the  State  about  the  need 
for  repetitious  submission  of  the  same 
information.  If  the  State  elects  to 
eliminate  these  repetitious  submissions, 
however,  EPA  believes  it  is  appropriate 
to  require  the  water  system  to  certify 
that  there  have  been  no  changes  in  the 
supporting  documentation.  Regardless 
of  the  State's  decision  on  this  matter, 
§  142.14(d)(9)  requires  the  State  to 
maintain  records  of  system  submittals 
which  should  contain  the  initial  and 
any  subsequent  public  education 
information  sent  to  the  State.  This 
requirement  is  not  affected  by  today's 
action. 

(iii)  Today's  action.  EPA  is  revising 
§  141.90(f)  to  require  any  water  system, 
subject  to  the  public  education 
requirements  of  §  141.85,  to  report  its 
completion  of  all  required  public 
education  tasks  to  the  State  within  10 
days  after  the  date  by  which  the  system 
is  required  to  complete  semi-annual/ 
annual  public  education  tasks.  The 
Agency  also  is  adding  language  to 
§  141.90(f)  that  eliminates  the  need  for 
systems  to  submit  supporting 
documentation  that  has  been  submitted 
previously  vmless  there  is  a  change  in 
the  information  or  the  State  requires 
that  the  documentation  be  included 
with  each  submission.  Systems  that  do 
not  submit  supporting  documentation 
must  certify  that  there  have  been  no 
changes  to  the  information.  A  new 
§  142.14(d)(8)(xvii)  requires  States  to 
maintain  records  of  any  system-specific 
decisions  made  under  §  141.90(f) 
j-egarding  the  resubmission  of  detailed 
'  documentation  to  demonstrate 
completion  of  public  education  tasks. 

5.  Revisions  to  §141.86 

a.  Systems  with  an  insufficient 
number  of  tier  1,  2,  and  3  sample  sites. 

(i)  Proposed  revision  and  background. 
The  April  1996  Proposal  included  new 
language  at  §  141.86(a)(5)  and 
§  141.86(a)(7)  which  instructs  CWSs  and 
NTNCWSs,  respectively,  to  complete 


their  sampling  pools  with  representative 
sites  throughout  the  distribution  system 
if  they  are  unable  to  locate  a  sufficient 
number  of  sample  sites  that  meet  the 
tiering  criteria  specified  in  §  141.86(a). 
EPA  proposed  this  revision  to  clarify 
that  all  systems  are  required  to  collect 
samples  from  a  minimum  number  of 
sites  in  accordance  with  §  141.86(c), 
even  if  a  sufficient  number  of  high-risk 
sites  are  not  available. 

(ii)  Comments  and  analysis.  Most 
commenters  agreed  with  the  proposed 
new  language.  However,  one  commenter 
suggested  that  EPA  provide  a  clear 
definition  or  understanding  of  what 
constitutes  a  "representative  site".  The 
Agency  believes  that  a  "representative 
site,"  in  this  context,  is  a  site  in  which 
the  plumbing  materials  used  at  that  site 
would  be  commonly  found  at  other  sites 
served  by  the  water  system.  This 
definition  for  "representative  site"  is 
specific  to  these  two  paragraphs  and  has 
been  added  to  the  regulatory  language  at 
§  141.86(a)(5)  and  §  141.86(a)(7). 

One  commenter  suggested  that,  rather 
than  requiring  a  water  system  to  identify 
representative  sites  to  complete  its 
sampling  pool  if  it  Ccinnot  identify  a 
sufficient  nmnber  of  tier  1,  2,  or  3  sites 
(if  it  is  a  CWS)  or  a  sufficient  number 
of  tier  1  or  2  sites  (if  it  is  a  NTNCWS), 
a  CWS  should  be  allowed  to  collect 
samples  from  only  those  sites  meeting 
the  tier  1,  2,  or  3  criteria,  and  a 
NTNCWS  should  be  allowed  to  collect 
samples  from  only  those  sites  meeting 
the  tier  1  or  2  criteria,  if  they  provide 
written  justification,  even  if  it  means 
collecting  fewer  than  the  minimum 
nvunber  of  required  samples. 

EPA  believes  that  if  a  water  system 
collects  fewer  than  the  required  nvunber 
of  samples,  the  water  system  will  not  be 
able  to  accurately  characterize  a  lead  or 
copper  problem,  if  it  exists.  The  number 
of  samples  specified  for  initial 
monitoring,  follow-up  monitoring  and 
reduced  monitoring  was  established  to 
sufficiently  accoxint  for  variability  of 
lead  and  copper  at  taps  while  at  the 
same  time  being  reasonable  for  a  system 
to  implement.  Since  there  can  be 
variability  in  lead  and  copper  levels  at 
different  taps  within  the  same  building 
and  even  at  the  same  tap  at  different 
points  in  time,  EPA  believes  that 
systems  that  do  not  have  the  requisite 
nimiber  of  sites  must  sample  at  multiple 
taps  used  to  provide  drinking  water  for 
human  consumption  within  available 
buildings.  Systems  with  too  few  taps 
must  collect  multiple  samples  from 
available  taps  used  to  provide  drinking 
water  on  different  days  during  the 
monitoring  period  to  meet  the 
monitoring  requirements.  The  Agency 
therefore  is  not  revising  the  minimum 
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site  requirement  to  allow  fewer  samples 
to  be  collected. 

(iii)  Today's  action.  EPA  has  revised 
the  language  of  §  141.86(a)(5)  to  require 
that  a  CWS  complete  its  sampling  pool 
with  representative  sites  throughout  the 
distribution  system  if  it  does  not  have 
a  sufficient  number  of  tier  1,2,  and  3 
sampling  sites  available.  Likewise,  the 
Agency  has  revised  the  language  of 
§  141.86(a)(7)  to  require  that  a  NTNCWS 
complete  its  sampling  pool  with 
representative  sites  throughout  the 
distribution  system  if  it  does  not  have 
a  sufficient  number  of  tier  1  and  tier  2 
sites  available.  The  revised  language  of 
both  provisions  includes  the  definition 
of  a  "representative  site,"  discussed 
above,  that  applies  to  these  provisions. 

While  today's  action  provides  systems 
the  flexibility  to  use  any  representative 
site,  EPA  strongly  encourages  CWSs  that 
are  unable  to  locate  a  sufficient  number 
of  tier  1,  2,  or  3  sample  sites  and 
NTNCWSs  that  are  unable  to  locate  a 
sufficient  number  of  tier  1  and  2  sample 
sites  to  add  to  their  sampling  pool  those 
sites  with  copper  plumbing  installed 
subsequent  to  local  implementation  of 
the  lead  ban  (typically  1988  or  1989), 
provided  these  sites  can  be  considered 
"representative".  Sample  sites  meeting 
the  tier  1,  2,  or  3  criteria  have  a  greater 
likelihood  of  experiencing  high  lead 
levels  than  sample  sites  not  meeting  the 
tier  1,  2,  or  3  criteria  because  these  sites 
typically  contain  the  newest  lead 
plumbing  materials  in  a  community  or 
a  facility.  (Newer  lead  has  a  greater  lead 
leaching  potential  than  older  lead.) 
These  same  sample  sites,  however,  may 
actually  have  a  lesser  likelihood  of 
experiencing  high  copper  levels  than 
sample  sites  not  meeting  these  criteria 
because  these  sites  may  not  contain  the 
newest  copper  pliunbing  materials  in  a 
conununity  or  a  facility.  Including  sites 
in  the  sample  pool  that  have  copper 
plumbing  installed  more  recently  than 
1988  or  1989  may  allow  a  water  system 
to  identify  copper  corrosion  problems 
not  apparent  by  sampling  sites  meeting 
the  tier  1,  2,  or  3  criteria. 

b.  Elimination  of  justification  letters 
for  use  of  non-tier  1  sample  sites  and 
insufficient  lead,  service  line  sample 
sites. 

(i)  Proposed  revision  and  background. 
One  of  the  burden  reduction  measiu^s 
that  EPA  proposed  in  April  1996  was  to 
eliminate  the  requirement  at 
§§  141.86(a)(8)  and  141.90(a)(2)-(3)  that 
a  system  unable  to  locate  a  sufficient 
number  of  tier  1  sites  send  a  letter  to  the 
State  justifying  the  selection  of  non-tier 
1  sites.  EPA  also  proposed  to  eliminate 
the  requirement  at  §§  141.86(a)(9)  and 
141.90(a)(4)  that  a  system  with  LSLs, 
that  cannot  identify  a  sufficient  number 


of  sampling  sites  served  by  a  LSL  for  its 
sampling  pool,  send  a  letter  to  the  State 
demonstrating  why  it  is  luiable  to  do  so. 
EPA  explained  that  the  original  intent  of 
these  requirements  was  to  help  ensure 
that  systems  collect  samples  from  high- 
risk  sites.  The  Agency  expected  these 
justification  letters  to  be  completed 
prior  to  the  start  of  initial  monitoring. 
Water  systems  are  having  to  adjust  their 
sampling  pools  much  more  frequenUy 
than  EPA  anticipated  because  of  the 
difficulty  they  are  experiencing  in 
obtaining  continued  access  to  the  same 
sites.  The  requirement  of  constantly 
justifying  the  adjustments  to  the 
sampling  pool  is  adding  an  unintended 
extra  biu-den  on  systems,  however,  and 
the  Agency  believes  that  other 
appropriate  tools  available  to  States, 
such  as  periodic  on-site  inspections  and 
file  reviews,  can  be  used  to  ensure  that 
systems  are  routinely  sampling  at 
appropriate  sites. 

(ii)  Comments  and  analysis. 
Commenters  were  supportive  of  these 
proposed  changes.  One  commenter, 
however,  objected  to  the  basic 
requirement  in  §  141.86(a)(9) 
(redesignated  by  today's  action  as 
§  141.86(a)(8))  diat  requires  that  a 
system  with  LSLs  collect  50  percent  of 
the  samples  each  monitoring  period 
from  taps  served  by  LSLs.  EPA  did  not 
propose  to  revise  this  requirement.  The 
commenter  noted  that  requiring  the 
collection  of  samples  at  all  sites 
identified  in  the  sampling  plan  is 
imrealistic,  as  not  all  homeowners 
identified  in  the  sampling  plan  are 
willing  to  participate.  EPA  recognizes 
that  there  may  be  times  when  the 
system  may  be  denied  access  to  targeted 
sites.  In  those  instances,  where  there  is 
an  insufficient  number  of  tier  1  sample 
sites  or  an  insufiicient  niunber  of 
willing  participants  served  by  lead 
service  lines  to  constitute  50  percent  of 
the  sampling  pool,  the  system  is 
expected  to  collect  samples  from  all 
such  sites  that  it  can.  The  system  must 
then  choose  other  sample  sites  from 
which  to  collect  the  remaining  number 
of  samples.  Sites  where  the  homeowner 
refuses  access  are  no  longer  available  for 
inclusion  in  the  sampling  pool  and  the 
water  system  should  document  the 
reason  the  site  was  not  sampled  in  its 
files.  EPA  believes  this  issue  is  best 
clarified  through  guidance  rather  than  a 
change  in  rule  language. 

(iii)  Today's  action.  After  considering 
the  comments  received,  EPA  is  revising 
the  provisions  of  §§  141.86(a)(8)-(9)  and 
141.90(a)(2)-(4)  as  proposed  in  April 
1996.  Specifically,  §§  141.86(a)(8)  and 
141.90{a)(2)-(3),  requiring  the  system  to 
send  a  letter  to  the  State  justifying  the 
use  of  non-tier  1  sites,  have  been 


deleted.  Section  141.86(a)(9)  has  been 
redesignated  as  §  141.86(a)(8)  and 
revised  to  eliminate  reference  to  the 
reporting  requirement  that  a  water 
system  with  LSLs  that  does  not  have 
sufficient  sites  served  by  LSLs  available 
to  comprise  50  percent  of  the  sampling 
pool  send  a  letter  to  the  State  justifying 
why  it  cannot  do  so.  Section 
141.90(a)(4),  which  contained  the 
corresponding  reporting  requirement, 
has  been  replaced  with  a  new  reporting 
requirement  pertaining  to  small  system 
waivers  (see  section  C.5.1.  of  this 
preamble).  Although  the  regulatory 
requirement  to  send  these  sample  site 
justifications  to  the  State  has  been 
eliminated,  the  Agency  encourages 
systems  to  provide  tliis  information  t« 
the  State  as  a  courtesy. 

c.  NTNCWSs  mthout  enough  taps  to 
provide  first-draw  samples. 

(i)  Proposed  revision  and  background. 
One  of  the  provisions  that  EPA 
proposed  in  April  1996  would  allow 
NTNCWSs  that  do  not  have  enough  taps 
where  the  water  will  have  stood  in  the 
plumbing  for  at  least  six  hours  to  ask  the 
State,  in  writing,  for  approval  to  sample 
from  taps  where  the  water  will  have 
stood  for  less  than  six  hours.  These 
systems  would  be  required  to  collect 
first-draw  samples  irom  as  many  taps 
having  at  least  a  six-hour  standing  time 
as  possible.  For  the  remaining  samples, 
systems  would  be  required  to  identify 
and  report  to  the  State,  sampling  times 
and  locations  that  would  likely  result  in 
the  longest  standing  time.  Systems 
would  then  be  required  to  sample  at 
times  and  locations  approved  by  the 
State.  EPA  also  requested  comment  on 
an  alternative  that  would  give  the  States 
flexibility  to  eliminate  the  requirement 
for  up-front  State  approval  of  the 
sampling  plan.  Under  this  scenario, 
NTNCWSs  would  still  be  required  to 
sample  from  taps  with  the  longest 
standing  times  possible,  however.  States 
would  not  need  to  approve  these  sites 
prior  to  monitoring.  In  the  preamble  to 
the  April  1996  Proposal,  EPA  noted  that 
States  would  retain  discretion  to  verify, 
at  any  time,  that  the  proper  sampling 
was  done. 

EPA  proposed  this  provision  to 
address  the  problem  many  NTNCWSs 
that  provide  drinking  water  24  hours  a 
day  (e.g.,  a  factory  operating  on  a  3-shift 
basis)  face  in  complying  with  the  LCR's 
requirements.  Such  systems  may  not 
have  periods  of  normal  operation  during 
which  the  water  will  have  stood 
motionless  in  the  plumbing  for  at  least 
six  hours  prior  to  collecting  tap  water 
lead  and  copper  samples.  The  Agency 
believes  that  it  is  unnecessary  to  require 
such  systems  to  shut  down  operations 
in  order  to  achieve  a  standing  time  that 
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does  normally  exist.  The  proposed 
provision  wouh  allow  these  systems  to 
sample  at  times  and  locations  that  are 
most  likely  to  bi  i  representative  of  these 
systems'  worst  ( ase  scenarios. 

(ii)  Comment  and  analysis.  Most 
commenters  suj  ported  allowing  these 
NTNCWSs  to  su  bstitute  non-first-draw 
samples  for  first  -draw  samples  if  they 
do  not  have  enough  taps  that  can 
achieve  the  reqi  ired  six-hour  standing 
time.  A  few  of  t  lese  commenters, 
however,  sugge;  ted  that  it  is  not  always 
practical  to  try  t  a  determine  which 
tap(s)  have  the  langest  standing  times. 
Others  suggested  1  that  repeat  sampling, 
on  separate  dayi ;,  at  the  tap(s)  that  meet 
the  six-hour  stai  iding  time  requirement 
be  permitted,  ra  her  than  substituting 
samples  that  do  not  meet  the  six-hour 
standing  time  re  quirement. 

EPA  believes  iiat  if  a  system  cannot 
locate  the  requij  ite  number  of  taps  that 
satisfy  the  six-h  jur  standing  time 
requirement,  it  must  make  the  effort  to 
identify  the  tap;  having  the  longest 
standing  times  « nd  collect  substitute 
samples  from  th  ese  sites.  Sampling  at 
sites  that  have  t  le  longest  standing  time 
will  assist  the  s]  stem  in  determining  the 
maximum  potei  tial  level  of  lead  and 
copper  exposuri  >  from  drinking  water. 
EPA  also  believi  fs  that  it  is  more 
important  to  col  iect  samples  from  the 
required  numbe  r  of  sites  (as  long  as 
these  are  sites  tl  lat  are  typically  used  to 
provide  drinkin  5  water)  than  it  is  to 
collect  samples  that  have  stood  in  the 
tap  for  six  hour;  if  a  six-hour  standing 
time  is  not  typic  al  at  that  NTNCWS 
because  it  is  op(  rating  24  hours  per  day. 
The  minimum  r  umber  of  samples  for 
initial,  follow-u  3,  and  reduced 
monitoring  has  )een  established  to 
sufficiently  accc  unt  for  the  variability  of 
lead  and  copper  at  different  taps  while 
at  the  same  time  being  reasonable  for  a 
system  to  imple  nent.  Collecting  the 
required  number  of  samples,  but  from 
fewer  sample  si'  es.  does  not  address  the 
variability  issue  as  well,  especially  if  the 
system  has  othe  •  taps  that  are  typically 
used  and  that  Cc  n  be  sampled.  For  these 
reasons,  today's  action  retains  the 
requirement  to  i  ollect  at  least  the 
minimum  numl  er  of  samples  specified 
in  §  141.86(c). 

Many  of  the  c  ammenters  supporting 
the  substitution  of  non-first-draw 
samples  did  not  address  the  issue  of  up- 
front State  appr  )val.  Commenters  who 
did  address  this  issue  were  mixed  in 
their  support.  V  bile  most  commenters 
who  supported  up-front  approval  did 
not  explain  wh;  they  did  so,  one 
commenter  sug  ested  that  up-front 
notification  anc  approval  may  be  easier 
for  States  to  im  dement  and  control. 
Another  commt  nter  supported  up-front 


approval  but  suggested  that  the  system 
should  be  free  to  proceed  without 
specific  written  concurrence  from  the 
State  if  the  State  did  not  respond  within 
a  reasonable  period.  Several 
commenters  supported  substitution  of 
samples  without  prior  State  approval; 
however,  some  supported  such 
flexibility  only  if  States  were  allowed  to 
conduct  verification  inspections. 

In  consideration  of  these  comments, 
today's  action  gives  States  discretion  to 
decide  whether  or  not  to  require  prior 
State  approval  of  sampling  plans. 
Systems  in  States  not  requiring  prior 
State  approval  must  submit 
documentation  of  their  sampling  plan  to 
the  State,  when  they  submit  their 
sampling  results.  This  documentation 
must  include  identification  of  the 
substitute  sample  sites  and  the  length  of 
standing  time  for  each  substitute 
sample. 

Some  commenters  also  used  this 
opportunity  to  propose  that  NTNCWSs 
that  have  fewer  than  five  sample  taps 
where  five  samples  are  required,  or 
fewer  than  ten  sample  taps  where  ten 
samples  are  required,  be  permitted  to 
collect  only  as  many  samples  as  there 
are  sample  taps.  EPA  believes  that  it  is 
inappropriate  to  reduce  the  minimum 
number  of  samples  required.  The  LCR 
requires  all  water  systems  to  collect  a 
minimum  number  of  samples 
(dependent  on  size  of  population  served 
by  the  system)  as  per  §  141.86(c).  As 
stated  previously,  the  number  of 
samples  specified  for  initial,  follow-up, 
and  reduced  monitoring  has  been 
established  to  sufficiently  account  for 
variability  of  lead  and  copper  at  taps 
while  at  die  same  time  being  reasonable 
for  a  system  to  implement.  There  is  also 
some  variability  in  concentrations 
across  multiple  samples  from  the  same 
tap  collected  at  different  points  in  time. 
EPA  believes  that  absent  a  sufficient 
number  of  appropriate  taps,  the 
variability  in  lead  levels  from  samples 
collected  from  the  same  tap  at  different 
times  warrants  retaining  the 
requirement  for  the  minimum  number 
of  samples  to  be  collected.  Water 
systems  with  fewer  sample  taps  than 
required  should  thus  contact  the  State  to 
discuss  an  appropriate  sampling  plan 
that  would  include  collecting  the 
required  number  of  samples  at  the 
available  sample  taps. 

Finally,  one  commenter  noted  that 
there  also  are  some  CWSs  (e.g.,  prisons, 
nursing  homes)  that  have  similar 
characteristics  to  NTNCWSs.  EPA 
agrees.  Today's  action  therefore  also 
allows  special-case  CWSs,  such  as 
prisons  and  hospitals,  that  do  not  have 
a  sufficient  number  of  taps  to  provide 
first-draw  samples  to  sample  from  taps 


where  the  water  will  have  stood  for  less 
than  six  hoiu"s. 

(iii)  Today's  action.  EPA  has  added 
provisions  at  §  141.86(b)(5)  that  require 
a  NTNCWS  which  does  not  have 
enough  taps  that  can  supply  first-draw 
samples  to  collect  as  many  first-draw 
samples  from  appropriate  sample  taps 
as  possible  and  to  complete  the 
sampling  pool  with  locations  that  would 
likely  result  in  the  longest  standing  time 
for  the  remaining  samples.  These 
provisions  also  apply  to  special-case 
CWSs.  Special-case  CWSs  are  those 
specified  in  §§  141.85(c)(7)(i)  and  (ii) 
where  the  system  is  a  facility,  such  as 
a  prison  or  hospital,  where  the 
population  served  is  not  capable  of  or  is 
prevented  from  making  improvements 
to  plumbing  or  installing  point-of-use 
treatment  devices  and  where  the  system 
provides  water  as  part  of  the  cost  of 
services  provided  and  does  not 
separately  charge  for  water 
consumption. 

States  have  discretion  to  decide 
whether  or  not  prior  State  approval  is 
required  before  a  system  can  substitute 
non-first-draw  samples.  EPA  has  added 
provisions  at  §  142.14(d)(8)(xi)  for  States 
to  maintain  records  of  any  system- 
specific  decisions  made  regarding  use  of 
non-first  draw  samples.  Where  prior 
State  approval  is  not  required,  systems 
must  submit  documentation  with  the 
sampling  results  that  identify  each  site 
that  does  not  meet  the  six-hour 
minimum  standing  time  and  the  length 
of  standing  time  for  the  sample(s) 
collected  from  that  site.  Nothing  in  the 
rule  language  precludes  verification 
inspections  by  the  State.  A  State 
conducting  a  water  system  inspection 
for  any  purpose  can  also  use  that 
opportunity  to  review  the  sampling  plan 
that  should  be  available  on-site.  (Water 
systems  are  required  to  retain  all  records 
for  at  least  12  years,  as  per  §  141.91.) 
States  opting  to  allow  systems  to 
proceed  with  sampling  without 
requesting  prior  approval  from  the  State 
should  inform  the  systems,  before  the 
start  of  the  monitoring  period,  that  up- 
front approval  is  not  required. 

Today's  action  also  modifies  the 
language  at  §  141.90(a)(2)  "^  to  add  the 
corresponding  reporting  requirement.  If 
the  State  requires  prior  State  approval, 
the  system  must  provide  written 
documentation  to  the  State  identifying 
sampling  times  and  locations  of  the 
non-first-draw  samples  which  the 
system  proposes  to  use  to  complete  its 
sampling  pool  prior  to  sampling.  If  the 


'As  noted  in  section  C.S.b.  of  this  preamble,  the 
requirement  previously  codified  at  §  141.90(a)(2)  for 
a  CWS  to  justify  the  use  of  non-tier  1  sampling  sites 
has  been  eliminated. 
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State  does  not  require  prior  State 
approval,  the  modified  language  at 
§  141 .90(a)(2)  requires  the  system  to 
identify  each  site  that  did  not  meet  the 
6-hour  minimum  standing  time  and  the 
length  of  standing  time  for  that 
particular  sample,  and  submit  this 
information  at  the  same  time  that  it 
submits  its  lead  and  copper  tap  sample 
results. 

Finally,  today's  action  makes  a 
conforming  revision  to  the  language  at 
§  141.86(b)(2)  to  require  non-first-draw 
samples  collected  pursuant  to 
§  141.86(b)(5)  to  be  one  liter  in  volume 
and  to  be  collected  at  an  interior  tap 
from  which  water  is  typically  drawn  for 
consumption.  This  changed  language 
provides  coverage  for  those  NTNCWSs 
and  special-case  CWSs  that  must 
complete  their  sampling  pool  with  non- 
first-draw  samples  and  is  consistent 
with  the  requirement  that  first-draw 
samples  be  one  liter  in  volimie  and  be 
drawn  firom  taps  that  are  routinely  used 
to  provide  drinking  water. 

a.  Minimum  holding  time  for  acidified 
lead  and  copper  samples  prior  to 
analysis. 

(i)  Proposed  revision  and  background. 
In  the  April  1996  Proposal,  EPA  sought 
comment  on  a  revision  to  §  141.86(b)(2) 
to  make  the  minimimi  length  of  time 
that  a  lead  and  copper  sample  must 
stand  in  the  original  container  after 
acidification  consistent  with  the 
analytical  methods  for  other  metals. 
Rather  than  explicitly  specifying  the 
holding  time  in  subpart  I,  the  proposed 
revision  would  require  these  samples  to 
stand  in  the  original  container  "for  the 
time  specified  in  the  approved  EPA 
method,"  eliminating  the  need  to  revise 
the  LCR  in  the  futiure  to  reflect  methods 
changes.  The  Rule,  as  promulgated  in 
1991,  requires  that  a  sample  stand  in  the 
original  container  for  at  least  28  hours 
after  acidification  before  sample 
analysis  can  occur.  The  analytical 
method  requiring  this  minimum  holding 
time  was  revised  in  1994  to  allow 
laboratories  to  analyze  samples  for 
metals  other  than  lead  and  copper  16 
hours  after  acidification,  instead  of 
having  to  wait  28  hours  before  this 
analysis  can  occur  (59  FR  62456, 
December  5,  1994).  EPA  believes  the 
revision  to  §  141.86(b)(2)  relieves 
laboratories  of  the  burden  to  have 
separate  acidification  holding  times  for 
lead  and  copper  and  increases  the 
number  of  samples  that  can  be  analyzed 
in  a  day 

(ii)  Comments  and  analysis.  Two 
commenters  had  concerns  about  the 
proposed  change.  One  requested 
clarification  as  to  why  the  change  was 
needed.  As  explained  above,  EPA 
believes  this  revision  is  appropriate  to 


maintain  consistency  with  the  analytical 
methods  for  other  metals.  Another 
conunenter  opposed  the  proposed 
revision  on  the  basis  that  it  would 
decrease  the  amount  of  time  available 
for  sample  analysis,  thereby  increasing 
the  potential  for  laboratory  error 
resulting  in  the  need  to  collect 
additional  samples.  This  conunenter 
apparently  interpreted  the  acidification 
holding  time  as  the  maximum  time  that 
can  elapse  between  acidification  and 
analysis.  In  fact,  the  acidification 
holding  time  is  the  minimum  time  that 
must  elapse  after  acidification  before  the 
sample  is  analyzed.  By  reducing  this 
time,  EPA  believes  that,  if  anything,  the 
potential  for  laboratory  error  will 
decrease,  as  the  amoimt  of  time 
available  for  sample  analysis  will 
increase. 

One  commenter  who  supported  the 
revision  noted  that  EPA  also  needs  to 
revise  the  laboratory  licensure 
requirements  in  the  CFR  to  reflect  this 
change.  Laboratory  certification 
requirements  are  defined  in  the 
"Manual  for  the  Certification  of 
Drinking  Water  Laboratories",  not  in  the 
CFR.  EPA  has  revised  this  manual  to 
conform  with  the  revised  holding  times 
specified  at  §  141.86(b)(2). 

(iii)  Today's  action.  Today's  action 
revises  the  next  to  last  sentence  of 
§  141.86(b)(2),  as  proposed,  to  read: 
"After  acidification  to  resolubilize  the 
metals,  the  sample  must  stand  in  the 
original  container  for  the  time  specified 
in  the  approved  EPA  method  before  the 
sample  can  be  analyzed." 

e.  Selection  of  sample  sites  under 
reduced  monitoring. 

(i)  Proposed  revision  and  background. 
The  LCR  specifies  the  number,  location, 
and  timing  of  samples  to  be  collected  for 
standard  monitoring  of  lead  and  copper 
at  the  tap.  At  a  minimum,  systems  must 
conduct  standard  monitoring  initially 
and  as  a  follow-up  to  installing  CCT. 
The  Rule  also  allows  a  reduced  niunber 
and  frequency  of  samples  for  certain 
water  systems  once  corrosion  control 
has  been  optimized.  However,  the  rule 
language  promulgated  in  1991  failed  to 
specify  which  of  the  previously  tested 
sampling  sites  should  be  included  in  the^ 
reduced  sampling  pool.  To  correct  this 
omission,  in  1996,  EPA  proposed  to 
require  reduced  monitoring  sites  to  be 
representative  of  the  sites  required  for 
standard  monitoring.  EPA  also  proposed 
to  allow  States  the  discretion  to  specify 
which  sites  a  system  subject  to  reduced 
monitoring  shoiold  use  if,  in  the 
judgment  of  the  State,  such  an  action  is 
warranted. 

EPA  proposed  this  language  because 
of  the  concern  that  some  water  systems, 
if  allowed  to  select  sample  sites  under 


reduced  monitoring  without  any 
restrictions,  might  be  tempted  to  select 
only  those  sites  that  had  the  lowest 
analytical  results  during  the  initial 
monitoring,  thereby  skewing  the  90th 
percentile  calculations  downward. 

(ii)  Comments  and  analysis.  In  their 
comments,  some  water  systems  raised 
concern  that  States  might  require  them 
to  select  only  those  sites  with  the 
highest  analytical  results  during  the 
initial  monitoring,  which  would  skew 
the  90th  percentile  calculation  upward. 
EPA  does  not  want  either  of  these 
extremes  to  be  used  in  the  selection  of 
sites  under  reduced  monitoring  and  is 
therefore  revising  §  141.86(c)  to  require 
that  the  sample  sites  selected  imder 
reduced  monitoring  be  representative  of 
those  selected  initially. 

Of  the  18  comments  received,  only  1 
commenter  directly  disagreed  with  the 
proposal.  That  commenter  felt  the 
proposal  displayed  a  lack  of  trust  in 
water  systems  and  increased  the  biuden 
on  the  States.  EPA  believes  that  the 
revised  wording  in  today's  action 
should  not  be  construed  as  indicating  a 
lack  of  trust  in  all  water  system 
decisions.  The  intent  of  the  revised 
wording  is  to  allow  most  water  systems 
to  make  their  own  decisions,  but  to  also 
allow  a  State  the  option  of  specifying 
the  sampling  sites  under  reduced 
monitoring,  if  it  believes  that  a  system 
needs  assistance  in  identifying  which  of 
the  sample  sites  in  the  system's 
sampling  pool  are  truly  representative  of 
the  sampling  pool.  EPA  expects  that 
States  will  allow  most  water  systems  to 
specify  reduced  monitoring  sample  site 
locations  without  State  involvement. 
However,  if  the  State  feels  the  need  to 
intervene,  the  Rule  now  clearly  gives 
them  the  authority  to  do  so. 

Three  commenters  questioned  the 
requirement  to  draw  50  percent  of  the 
tap  samples  from  sites  served  by  a  LSL 
during  reduced  monitoring.  These 
commenters  believe  that  water  systems 
should  be  permitted  to  sample  from  any 
of  the  original  tap  sites  during  reduced 
monitoring.  Two  of  these  commenters 
also  believe  that  for  a  water  system  with 
only  a  few  LSLs,  the  requirement  to 
collect  samples  from  all  of  the  sites  with 
LSLs  will  provide  a  misleading 
characterization  of  the  sampling  pool 
and  the  distribution  system  in  general. 
The  sampling  scheme  promulgated  in 
1991  was  not  established  to  characterize 
lead  and  copper  levels  throughout  the 
entire  water  system.  Rather,  it  was 
established  to  ensure  that  systems 
collect  samples  from  residences  most 
likely  to  experience  elevated  levels  of 
lead  in  tap  water  due  to  corrosion  (i.e., 
high-risk  sites).  EPA  believes  that  these 
high-risk  locations  should  be  accounted 
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f.  State  determination  of  eligibility  for 
reduced  monitoring. 

(i)  Proposed  revision  and  background. 
Under  the  1991  Rule,  systems  subject  to 
water  quality  parameter  monitoring  after 
the  installation  of  corrosion  control 
treatment  must  explicitly  request  State 
approval  to  begin  reduced  monitoring 
for  lead  and  copper  at  the  tap.  In  1996, 
EPA  proposed  to  eliminate  the 
requirement  for  these  systems  to  request 
State  approval.  However,  such  systems 
would  still  be  required  to  receive 
written  approval  from  the  State  before 
reducing  the  frequency  of  monitoring. 
EPA  proposed  this  provision  as  a 
burden  reduction  measure.  Since  most 
States  routinely  review  eligibility  for 
reduced  monitoring  at  the  time  they 
review  monitoring  results  and  notify 
those  systems  that  have  become  eligible 
to  reduce  monitoring,  the  requirement 
that  systems  explicitly  request  the  State 
to  determine  eligibility  is  an 
unnecessary  administrative  burden. 

(ii)  Comments  and  analysis.  Most 
commenters  agreed  with  EPA's 
proposal.  Some,  however,  expressed 
concern  that  systems  may  become 
confused  as  to  what  their  monitoring 
requirements  are;  others  expressed 
concern  that  States  might  not  routinely 
provide  timely  notification  unless 
prompted  by  a  request  from  the  system. 
These  commenters  suggested  that  EPA 
at  least  provide  States  flexibility  to 
retain  the  current  requirement.  The 
Agency  does  not  believe  that  such 
flexibility  needs  to  be  written  into  the 
rule  language.  Nothing  in  the  Federal 
regulations  precludes  systems  from 
continuing  to  request  State  approval  if 
they  believe  that  such  a  request  will 
ensure  timely  State  notification. 

Some  commenters  also  raised  the 
question  of  whether  the  proposed 
change  effectively  reduces  burden  or 
merely  shifts  it  from  the  system  to  the 
State.  The  Agency  believes  that  this 
provision  will  reduce  burden.  EPA 
estimates  that  the  current  requirement 
imposes  both  a  system  burden 
(requesting  approval  for  reduced 
monitoring)  and  a  State  burden 
(reviewing  the  request  and  relevant 
jmonitoring  and  treatment  data  and 
providing  written  notification  to  the 
system).  The  Agency  estimates  that  the 
system  burden  will  be  eliminated  with 
the  revised  provision  and  that  no 
increase  in  State  burden  will  occur 
because  the  State  will  determine  a 
system's  eligibility  for  reduced 
monitoring  as  peirt  of  its  routine 
determination  of  compliance  with  the 
LCR  monitoring  requirements. 

(iii)  Today's  action.  Sections 
141.86(d){4)(ii)  and  (d)(4)(iii)  have  been 
revised  to  allow  any  water  system  that 


msuntains  the  range  of  values  for  the 
WQPs  reflecting  OCCT  specified  by  the 
State  under  §  141.82(f)  to  reduce  the 
frequency  of  monitoring  to  once  per 
year  or  once  every  three  years, 
respectively,  if  the  system  meets  the 
other  conditions  specified  in 
§§141.86(d){4)(ii)or(d)(4)(iii), 
respectively,  and  receives  written 
notification  from  the  State  that  it  can 
reduce  the  frequency  of  monitoring.  The 
system  reporting  requirement  at 
§  141.90(a)(5)  for  systems  to  request 
approval  for  reduced  monitoring  has 
been  eliminated. 

g.  Timing  of  sample  collection  under 
reduced  monitoring. 

(i)  Proposed  revision  and  background. 
The  1991  Rule  language  required  water 
systems  subject  to  reduced  monitoring 
to  conduct  that  monitoring  during  the 
months  of  June,  fuly,  August,  and/or 
September.  EPA  imposed  this 
requirement  because  the  Agency 
believed  that  the  highest  levels  of  lead 
at  the  tap  were  most  likely  to  occur 
during  warm  weather  months.  This 
requirement,  however,  has  had  the 
imintended  consequence  of  forcing 
seasonal  NTNCWSs  that  do  not  operate 
during  the  summer  months  to  collect 
samples  during  periods  that  are  not 
representative  of  normal  operations.  To 
correct  this  problem,  in  1996,  EPA 
proposed  to  allow  a  seasonal  NTNCWS 
that  does  not  operate  during  the  months 
of  June,  July,  August,  or  September,  to 
collect  samples,  imder  reduced 
monitoring,  during  the  system's 
warmest  month(s)  of  operation. 

(ii)  Comments  and  analysis.  Most 
commenters  supported  this  proposed 
revision.  A  few  commenters  expressed 
concern,  however,  that  it  would  be 
difficult  to  determine  alternate 
"warmest  month(s)  of  operation"  or  that 
the  revised  requirement  would  create  a 
hardship  for  laboratories  by  forcing  all 
monitoring  into  a  single  month.  These 
commenters  suggested  that  EPA  give 
States  the  authority  to  designate  the 
alternative  month(s)  of  sampling  or 
retain  the  cxurent  requirements.  Two 
commenters  stated  their  belief  that  there 
is  no  justification  for  requiring  any 
system  to  limit  reduced  monitoring  to 
warm  weather  months  and  suggested 
EPA  remove  this  requirement  across  the 
board. 

EPA  has  reviewed  recently  published 
data  and  analyses  pertaining  to  the 
effect  of  temperature  on  lead  and  copper 
leaching.  The  Agency  provided  notice  of 
the  availability  of  these  data  and 
requested  public  comment  in  the  April 
1998  Notice  on  a  regulatory  option  that 
would  allow  systems  conducting 
reduced  tap  water  monitoring  for  lead 
and  copper  to  collect  samples  during 
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months  of  normal  operation  when  lead 
levels  are  likely  to  be  the  highest,  or  as 
otherwise  designated  by  the  State. 

Although  there  is  no  definitive  data, 
there  are  several  factors  which  might 
explain  why  metal  levels  could 
frequendy  be  higher  in  cold  weather 
months,  various  combinations  of  which 
may  be  simultaneously  present  in  a 
given  water  system.  These  factors 
include: 

•  The  intrinsic  net  solubility  of  many 
minerals,  especially  carbonates, 
increases  as  the  temperature  decreases. 

•  Corrosion  inhibitors,  especially 
orthophosphate,  may  react  more  slowly 
at  lower  temperatiu-es,  so  passivating 
film  formation  is  less  effective  in  colder 
water. 

•  Corrosion  inhibitors  and  other 
treatment  chemicals  may  be  more 
viscous  at  lower  temperatures. 
Therefore,  the  chemical  feed  rates  may 
be  lower  when  cold. 

•  Many  pipes  are  near  heating 
systems,  and  in  the  winter  the  operation 
of  the  heating  systems  causes  the  pipes 
to  be  hotter.  Plus,  the  change  in 
temperatiu'e  could  also  disrupt  the 
existing  protective  films  in  the  pipes 
built  up  over  the  earlier  months  of  more 
stable  temperatiues. 

•  Dissolved  oxygen  levels  are  often 
higher  in  colder  waters,  resulting  in 
increased  concentrations  of  oxidants 
[e.g.,  oxygen,  free  chlorine,  chloramines) 
in  the  water.  This  causes  more  rapid 
increases  in  metal  levels  through 
enhanced  oxidation  during  short 
standing  times  (less  than  16  bom's). 

Only  one  commenter  opposed  such  a 
revision,  on  the  basis  that  such  a  change 
might  be  disruptive  to  utilities  and 
laboratories.  EPA  disagrees.  Since  the 
revised  language  allows  States  to  retain 
the  requirement  to  conduct  reduced 
monitoring  dimng  the  months  of  June 
through  September,  the  Agency  believes 
the  regulatory  language  provides 
sufficient  flexibility  to  accommodate  the 
scheduling  issues  raised  by  the 
commenter. 

Based  on  a  review  of  the  current 
science  and  comments  received  in 
response  to  the  April  1996  Proposal  and 
the  April  1998  Notice,  EPA  believes  that 
the  requirement  to  limit  reduced 
monitoring  to  warm  weather  months  is 
no  longer  justified.  Today's  action 
therefore  revises  §  141.86(d)(4)(iv)  to 
provide  States  some  flexibility  to 
specify  an  alternative  time  for  the 
collection  of  samples  under  reduced 
monitoring. 

In  the  April  1998  Notice,  EPA  also 
requested  public  comment  on  the  need 
for  the  rule  language  to  explicitly  allow 
a  transition  period  for  those  water 
systems,  already  on  a  reduced 


monitoring  schedide,  that  want  to  take 
advantage  of  the  greater  flexibility  in  the 
revised  regulation.  Most  of  the 
commenters  who  addressed  this 
question  strongly  supported  including 
provisions  for  a  transition  period  in  the 
rule  language.  EPA  agrees  that  it  is 
appropriate  to  define  a  transition 
period.  It  is  not  the  Agency's  intent  that 
systems  already  on  reduced  monitoring 
be  locked  into  the  months  of  June 
through  September  for  sample 
collection.  Nor  is  it  the  Agency's  intent 
that  such  systems  be  penalized  by  being 
forced  into  scheduling  a  subsequent 
round  of  monitoring  significantly  earlier 
than  otherwise  would  be  necessary  just 
to  change  the  allowable  months  for 
sample  collection.  EPA  has  therefore 
included  provisions  for  a  transition 
period  in  today's  action. 

(iii)  Today's  action.  EPA  has  revised 
the  language  of  §  141.86{d)(4)(iv)  to 
require  that  systems  subject  to  reduced 
monitoring  collect  samples  during  the 
months  of  Jime,  July,  August,  or 
September  unless  the  State  has 
approved  a  different  sampling  period. 
The  alternate  sampling  period  must  be 
no  longer  than  four  consecutive  months 
and  represent  a  time  of  normal 
operation  where  the  highest  levels  of 
lead  are  most  likely  to  occur.  EPA 
recognizes  that  in  many  cases  it  will  be 
difficidt  to  predict  when  the  highest 
lead  values  might  occur  given  a  system's 
water  chemistry  coupled  with  other 
influencing  physical  factors.  There  may 
be  instances,  however,  where 
monitoring  data  from  similar  systems  or 
prior  monitoring  or  survey  experience  at 
a  particular  system  is  available  to  the 
States  that  woidd  suggest  when  the  most 
appropriate  monitoring  time(s)  will 
occur.  If  the  State  is  unable  to  identify 
an  alternate  monitoring  period  for  a 
system  where  the  highest  levels  of  lead 
are  most  likely  to  occiu,  then  the  system 
must  continue  monitoring  during  the 
months  of  June,  July,  August,  or 
September.  However,  if  the  system  is  a 
NTNCWS  that  does  not  operate  during 
the  months  of  Jime  through  September, 
the  final  rule  allows  these  systems  to 
monitor  diu-ing  a  period  designated  by 
the  State  that  represents  a  time  of 
normal  operation  for  the  system. 

For  systems  already  on  reduced 
monitoring  that  have  been  collecting 
samples  during  the  Jime  through 
September  time  frame,  the  revision  to 
§  141.86(d)(4)(iv}  specifies  the  deadline 
for  completing  the  first  round  of 
monitoring  using  the  alternate  period. 
Systems  on  an  aimual  monitoring 
schedule  must  collect  their  first  round 
of  samples  diu-ing  the  alternate  months 
diu-ing  a  time  period  that  ends  no  later 
than  21  months  after  the  previous  round 


of  sampling.  Systems  on  a  triennial 
schedule  must  collect  their  first  round 
of  samples  during  the  alternate  months 
during  a  time  period  that  ends  no  later 
than  45  months  after  the  previous  round 
of  sampling.  Thereafter,  these  systems 
must  revert  to  an  annual  or  triennial 
schedule  based  on  the  alternate  months 
of  sampling. 

This  transition  period  allows  systems 
conducting  annual  or  triennial 
monitoring  an  extra  nine  months  in 
which  to  make  the  transition  without 
sampling  significantly  early  or  inciuring 
a  monitoring  and  reporting  violation. 
For  systems  transitioning  to  an  alternate 
sampling  period  that  includes  the 
period  of  March,  April,  or  May,  EPA 
believes  it  is  not  unreasonable  that  the 
first  round  of  samples  under  the 
alternate  months  be  collected  slightly 
earlier  than  woidd  otherwise  be 
required.  For  similar  reasons,  the 
Agency  does  not  believe  it  is  necessary 
to  specify  a  transition  period  for  small 
water  systems  with  monitoring  waivers 
granted  under  §  141.86(g).  The  revised 
§  141.86(d)(4){iv)  therefore  requires  that 
the  first  round  of  monitoring  using  the 
alternate  months  be  completed  within  9 
years  of  the  previous  roimd  of 
monitoring  for  systems  with  waivers. 

Finally,  today's  action  makes  two 
conforming  changes  to  Part  142.  EPA 
has  added  a  State  recordkeeping 
requirement  at  §  142.14(d)(8)(xiii). 
States  must  maintain  records  pertaining 
to  any  system-specific  determinations  to 
alternative  sample  collection  periods  for 
systems  subject  to  reduced  monitoring. 
EPA  also  has  added  a  special  primacy 
condition  at  §  141.16(d)(4)  for  States  to 
describe  how  they  plan  to  determine  the 
months  when  the  lead  levels  are  likely 
to  be  the  highest  at  community  water 
systems  subject  to  reduced  monitoring 
where  tap  water  lead  and  copper 
samples  will  be  collected  in  months 
other  than  Jime,  July,  August  and/or 
September. 

h.  Accelerated  reduced  monitoring  for 
lead  and  copper  at  the  tap. 

(i)  Proposed  revision  and  background. 
Under  the  provisions  of 
§  141.86(d)(4)(iii),  a  small  or  medium- 
size  water  system  may  reduce  the 
frequency  of  lead  and  copper  tap  water 
monitoring  to  once  every  three  years  if 
it  does  not  exceed  either  action  level 
during  three  consecutive  years  of  annual 
monitoring.  The  regulations  also  allow 
any  water  system  that  maintains  the 
range  of  values  for  the  water  quality 
control  parameters  reflecting  OCCT 
specified  by  the  State  during  three 
consecutive  years  of  monitoring  to 
reduce  the  ft^uency  of  lead  and  copper 
tap  water  monitoring  to  once  every  three 
years,  if  approved  by  the  State.  In  the 


1976 


Federal  Register/Vol.  65,  No.  8 /Wednesday,  January  12,  2000/Rules  and  Regulations 


April  1996  Prop  osal,  in  an  effort  to  help 
water  systems  a  .^oid  significant 
unnecessary  mc  nitoring  costs  and 
minimize  the  in  convenience  to 
homeowners  in  the  sampling  pool,  EPA 
proposed  that  s]  'stems  with  very  low 
levels  of  lead  ar  d  copper  at  the  tap 
during  two  cons  ecutive  six-month 
rounds  of  monil  Dring  be  allowed  to 
immediately  rec  uce  the  frequency  of 
lead  and  coppei  tap  water  monitoring  to 
once  every  thre<  i  calendar  years  without 
having  to  condu  ct  the  required  rounds 
of  aimual  monit  aring  first.  In  the 
proposal,  the  thresholds  for  "very  low 
levels  of  lead  and  copper  at  the  tap" 
were  defined  as  "less  than  or  equal  to 
the  PQL  for  leac  specified  in 
§  141.89(a)(l)(ii  ,"  which  is  0.005  mg/L, 
and  "less  than  c  r  equal  to  one-half  the 
copper  action  level  specified  in 
§  141.80(c)(2),"  which  is  0.65  mg/L. 

(ii)  Commenti  and  analysis.  While 
one  commenter  specifically  disagreed 
with  the  propos  il,  the  vast  majority  of 
commenters  eitaer  agreed  fully  or 
agreed  while  rai  sing  one  or  more  of  the 
issues  which  EF  A  is  addressing  below. 

(A)  Using  the  PQL  as  the  lead 
threshold.  A  nu  nber  of  commenters 
suggested  that  il  is  inconsistent  to  use 
the  PQL  as  the  t  ireshold  for  lead  while 
using  one-half  t  le  action  level  as  the 
threshold  for  co  jper.  Some  commenters 
suggested  that  using  the  PQL  for  lead  is 
too  restrictive  aj  id  that  one-half  the  lead 
action  level  sho  ild  be  used  instead.  In 
the  preamble  to  the  April  1996  Proposal, 
EPA  indicated  t  lat  accelerated  reduced 
monitoring  wou  Id  apply  only  to  those 
systems  whose  '  lOth  percentile  lead  and 
copper  levels  fa  1  significantly  below  the 
lead  and  coppei  action  levels  during 
two  consecutive  six-month  monitoring 
periods.  The  Agency's  intent  was  to 
allow  for  a  burden  reduction  but  still 
provide  adequal  e  public  health 
protection.  Because  of  the  high  degree  of 
veiriability  in  let  d  and  copper  levels  at 
household  taps.  EPA  believes  it  is 
important  to  establish  criteria  that 
minimize  the  ri:  k  of  allowing  systems 
that  may  have  e  evated  levels  of  lead  or 
copper  at  the  ta] )  during  subsequent 
monitoring  periods  to  be  eligible  for 
accelerated  rediiced  monitoring.  EPA 
believes  that  th4  criteria  that  minimize 
risk  are  the  PQLJ  for  lead  and  one-half 
the  action  level  lor  copper. 

EPA  disagrees  with  those  commenters 
who  believe  thet-e  is  an  inconsistency 
between  using  the  PQL  for  lead  and  one- 
half  the  action  level  for  copper  when 
consideration  ia  given  to  the 
relationship  between  the  action  level 
and  the  MCLG  fcr  each.  Consistency  lies 
in  the  fact  that  tne  minimized  risk  levels 
(i.e.,  the  threshc  Id  levels  for  allowing 
accelerated  rediiced  monitoring)  are 


those  levels  most  protective  of  public 
health.  This  is  explained  as  follows.  The 
MCLG  is  the  level  at  which  no  known 
or  anticipated  adverse  effect  on  the 
health  of  persons  would  occur  and 
which  allows  an  adequate  margin  of 
safety.  EPA  must  regulate  contaminants 
in  drinking  water  to  a  level  as  close  to 
the  MCLG  as  is  feasible.  The  action  level 
for  copper  is  set  at  the  MCLG  of  1.3  mg/ 
L,  thus  there  is  no  health  concern  at 
copper  levels  equal  to  the  action  level 
or,  subsequently,  at  one-half  the  action 
level  (0.65  mg/L).  In  addition,  EPA 
believes  that  it  is  highly  unlikely  that  a 
water  system  having  a  90th  percentile 
copper  level  equal  to  one-half  the  action 
level  might  exceed  the  copper  action 
level  during  subsequent  monitoring.  In 
contrast  to  copper,  the  action  level  for 
lead  is  set  at  0.015  mg/L,  which  is 
higher  than  its  MCLG  of  zero.  Since  it 
is  imreasonable  to  expect  that  most 
systems  can  achieve  a  90th  percentile 
lead  level  of  zero,  EPA  established  a 
lead  action  level  which  the  Agency 
believes  is  achievable  and  sufficiently 
protective  of  public  health.  However, 
because  there  are  health  concerns  for 
any  lead  level  above  zero,  EPA  believes 
that  setting  the  threshold  level  for  lead 
for  accelerated  reduced  monitoring  at 
the  PQL  (0.005  mg/L)  is  more  protective 
of  public  health  than  setting  the  level  at 
one-half  the  lead  action  level  (0.0075 
mg/L).  In  addition,  EPA  believes  that  it 
is  less  likely  that  a  system  whose  90th 
percentile  lead  level  is  equal  to  or  less 
than  the  PQL  would  exceed  the  lead 
action  level  during  a  subsequent  round 
of  monitoring  than  it  is  for  a  system 
whose  90th  percentile  lead  level  is  one- 
half  the  action  level. 

A  few  commenters  expressed  concern 
that  the  PQL  is  hard  to  measure 
accurately  and  therefore  should  not  be 
used  as  a  threshold.  EPA  disagrees. 
Performance  evaluation  (PE)  studies 
have  confirmed  that  at  least  75  percent 
of  EPA,  State,  and  commercial 
laboratories  can  analyze  lead  at  0.005 
mg/L  within  ±30%.  EPA  believes  that 
specifying  the  PQL  for  lead  as  the 
threshold  for  identifying  very  low  levels 
is  appropriate  on  the  basis  of  laboratory 
capability. 

(B)  Usefulness  of  proposed  provision. 
Several  commenters,  including  the 
commenter  who  specifically  disagreed 
with  the  proposal,  mentioned  that  it  is 
too  late  for  this  provision  to  have  any 
effect  for  existing  systems.  EPA  agrees 
that  this  provision  will  be  of  no  benefit 
to  those  systems  that  are  already 
conducting  monitoring  on  a  triennial 
basis.  This  provision  may  benefit  new 
systems,  however,  in  addition  to  those 
water  systems  that  are  in  the  process  of 
installing  CCT  and  whose  90th 


percentile  lead  and  copper  levels  meet 
the  criteria  for  accelerated  reduced 
monitoring  after  conducting  the 
required  two  rounds  of  follow-up 
sampling  subsequent  to  the  installation 
of  OCCT.  It  will  also  be  available  for 
systems  that  are  triggered  into  a  new  set 
of  two  six-month  roiuids  of  full  tap 
sampling  due  to  changes  in  treatment  or 
source  water.  For  these  reasons,  the 
Agency  still  believes  it  is  appropriate  to 
add  provisions  for  accelerated  reduced 
monitoring  to  the  LCR. 

(C)  Accelerated  reduced  monitoring 
for  only  one  contaminant.  Two 
commenters  suggested  that  States  be 
given  the  option  to  authorize 
accelerated  reduced  monitoring  for 
either  lead  or  copper  if  a  system  is  only 
able  to  meet  the  90th  percentile 
threshold  for  one  of  the  contaminants 
but  not  the  other.  While  EPA  wishes  to 
reduce  monitoring  burdens  where 
possible,  EPA  meant  for  this  provision 
to  be  applicable  only  to  those  systems 
where  there  is  little  likelihood  of 
discovering  elevated  levels  of  either 
lead  or  copper  at  the  tap  during 
subsequent  monitoring  periods.  EPA 
believes  that  there  is  less  of  a  risk  that 
there  may  be  an  undetected  problem  if 
both  lead  and  copper  levels  are  below 
the  threshold  levels  than  if  only  one  of 
the  contaminant  levels  is  less  than  the 
threshold  level  and  that  there  is  more 
uncertainty  in  the  case  where  one  of  the 
contaminant  levels  is  higher  than  the 
threshold  level.  To  avoid  this  potentieJ 
risk,  the  Agency  has  decided  to  not 
allow  accelerated  reduced  monitoring 
for  one  contaminant  when  the  other 
contaminant  has  a  90th  percentile  level 
above  the  specified  threshold  level. 

(D)  Monitoring  less  frequently  than 
triennially.  Another  commenter 
suggested  changing  the  frequency  of 
reduced  monitoring  to  once  every  nine 
years  (provided  that  there  is  no  change 
in  treatment  or  new  source  introduced) 
and  suggested  that  this  would  be 
consistent  with  the  "reliably  and 
consistently"  waivers  allowed  imder  the 
Phase  n  and  Phase  V  rules.  The  age 
range  for  the  population  at  risk  for  lead 
is  prenatal  up  to  about  six  years  of  age. 
For  systems  that  contain  lead  and 
copper  materials,  a  nine-year 
monitoring  cycle  would  allow  large 
groups  of  the  sensitive  subpopulations 
to  be  exposed  to  water  that  was  never 
tested  during  their  highest  risk  years. 
EPA  believes  it  is  inappropriate  to 
reduce  the  monitoring  to  a  frequency 
where  some  children  would  not  receive 
the  benefit  of  such  monitoring.  The 
Agency  considers  a  9-year  monitoring 
cycle  appropriate  only  for  systems  that 
have  no  lead  or  copper  materials  present 
and  that  meet  the  criteria  for  a 
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monitoring  waiver  pursuant  to 
§  141.86(g). 

(E)  Prior  State  approval.  One 
commenter  suggested  that  written 
approval  by  the  State  should  be  required 
before  a  system  is  permitted  to 
accelerate  reduced  monitoring. 
Elsewhere  in  §  141.86(d),  written 
authorization  by  the  State  to  reduce  lead 
and  copper  tap  monitoring  is  required 
only  when  the  basis  for  the  reduction  is 
compliance  with  optimal  water  quality 
control  parameters  for  two  consecutive 
6-month  monitoring  periods  or  three 
consecutive  years.  Those  cases  are  more 
complex  and  require  greater  State 
oversight.  The  basis  for  a  system  being 
able  to  accelerate  reduced  monitoring  is 
straightforward  and  EPA  does  not 
believe  it  is  necessary  to  mandate  prior 
State  approval  in  this  case.  Nothing  in 
the  rule  language,  however,  prevents  a 
State  from  requiring  such  approval. 

(iii)  Today's  action.  After  careful 
consideration  of  all  cornments 
pertaining  to  this  issue,  EPA  has 
decided  to  promulgate  the  provisions 
for  accelerated  reduced  monitoring  as 
proposed  in  April  1996.  EPA  is  adding 
these  provisions  to  §  141.86(d)(4)  by 
redesignating  paragraph  (d)(4)(v)  as 
(d)(4)(vi)  and  adding  a  new  paragraph 
(d)(4)(v).  This  new  paragraph  allows  any 
water  system  that  demonstrates  for  two 
consecutive  six-month  monitoring 
periods  that  the  90th  percentile  lead 
level  is  less  than  or  equal  to  0.005  mg/ 
L  and  the  90th  percentile  copper  level 
is  less  than  or  equal  to  0.65  mg/L  to 
reduce  the  frequency  of  sampling  to 
once  every  three  calendar  years. 

i.  Loss  of  eligibility  for  reduced  lead 
and  copper  tap  water  monitoring.  As 
discussed  in  section  C.2.b.  of  this 
preamble,  today's  action  contains  a 
conforming  change- to  the  requirements 
of  the  newly  designated 
§  141.86(d)(4)(vi)  to  clarify  that  a  system 
subject  to  reduced  monitoring  that  also 
is  subject  to  the  WQP  monitoring 
requirements  of  §  141.87(d)  or  (e)  loses 
its  eligibility  for  reduced  monitoring  for 
lead  and  copper  at  the  tap  (until  such 
time  when  it  may  again  qualify)  if  it 
fails  to  meet  the  compliance 
requirements  of  §  141.82(g).  Today's 
action  also  corrects  an  error  in  this 
paragraph.  The  first  sentence  has  been 
corrected  to  read:  "A  small  or  medium- 
size  water  system  *   *   *  shall  resume 
sampling  in  accordance  with  paragraph 
(d)(3)  of  this  section  and  collect  the 
number  of  samples  specified  for 
standard  monitoring  luider  paragraph 

(c)  of  this  section."  The  paragraph 
previously  read:  "  *  *   *  collect  the 
number  of  samples  specified  for 
standard  monitoring  under  paragraph 

(d)  of  this  section." 


j.  Requirements  for  systems  subject  to 
reduced  monitoring  that  change 
treatment  or  source  water. 

(i)  Proposed  revision  and  background, 
hi  the  April  1996  Proposal,  EPA 
requested  comment  on  a  provision  that 
would  require  water  systems  operating 
under  reduced  monitoring  to  report  any 
changes  in  treatment  or  changes  in 
source  water  to  the  State  within  60  days. 
If  the  State  believes  the  change  merits 
additional  monitoring,  the  State  may 
require  the  system  to  resume  standard 
monitoring,  increase  WQP  monitoring, 
or  re-evaluate  its  corrosion  control  and/ 
or  source  water  treatment  given  the 
potentially  different  water  qualify 
considerations.  EPA  proposed  this 
requirement  to  help  ensure  that  timely 
and  appropriate  action  is  taken  to 
maintain  optimal  corrosion  control 
when  events  occur  that  could 
significantly  affect  water  quality. 

(ii)  Comments  and  analysis.  Most 
commenters  supported  the  proposed 
change.  Several  commenters  thought  the 
proposed  rule  was  too  general  and 
should  include  more  information 
describing  a  reportable  treatment 
change.  These  commenters  provided 
language  to  limit  reportable  treatment 
changes  to  those  that  affect  the  WQPs  or 
interfere  with  the  efficacy  of  the 
corrosion  control  strategy.  EPA 
disagrees  with  these  commenters.  EPA 
does  not  believe  that  all  systems 
understand  the  potential  impacts  of 
other  treatments  on  corrosivify  and, 
thus,  is  requiring  that  systems  report  all 
treatment  changes  to  the  State  to  avoid 
situations  where  systems  could 
potentially  overlook  factors  that 
influence  corrosivity.  The  State  will 
then  review  the  treatment  change  and 
determine  if  additional  monitoring  or 
other  action  is  necessary.  EPA  does 
agree,  however,  that  it  should  not  be 
necessary  for  the  system  to  notify  the 
State  every  time  the  system  makes 
changes  among  approved  sources  of 
water.  For  this  reason,  today's  action 
limits  the  reportable  source  water 
changes  to  those  involving  the  addition 
of  a  new  source  of  water. 

The  only  other  major  concern  relayed 
by  commenters  is  that  some  believe  that 
water  systems  may  be  required  to 
conduct  unnecessary  monitoring  every 
time  treatment  is  changed.  EPA  has 
addressed  this  issue  in  section  C.l.c.  of 
today's  preamble  as  a  part  of  the 
discussion  pertaining  to  water  systems 
deemed  to  have  optimized  corrosion 
control  in  accordance  with 
§  141.81(b)(3). 

(iii)  Today's  action.  EPA  has  revised 
the  LCR  by  adding  a  provision  at 
§  141.86(d)(4)(vii)  requiring  any^water 
system  subject  to  reduced  tap 


monitoring  that  either  adds  a  new 
source  of  water  or  changes  any  water 
treatment  to  inform  the  State  in  writing 
no  later  than  60  days  after  making  the 
change  or  addition,  unless  the  State 
requires  earlier  notification.  The  State 
has  the  authority  to  require  the  system 
to  take  appropriate  steps  to  ensure  that 
optimal  treatment  is  maintained.  The 
corresponding  system  reporting 
requirements  have  been  added  as  a  new 
§  141.90(a)(3).^  Corresponding  State 
recordkeeping  requirements  have  been 
included  as  a  part  of  the 
§  142.14(d)(8)(ix)  provisions. 

k.  Sample  invalidation. 

(i)  Proposed  revision  and  background. 
The  April  1996  Proposal  included 
provisions  which  defined  four 
conditions  under  which  States  could 
invalidate  tap  water  lead  and  copper 
samples: 

-    •  If  the  laboratory  establishes  that 
improper  sample  analysis  caused 
erroneous  results; 

•  If  the  State  determines  that  the 
sample  was  taken  from  a  site  that  does 
not  meet  the  site  selection  criteria  of 
§141.86; 

•  If  the  sample  container  is  damaged 
in  transit;  or 

•  If  the  State  has  substantial  reason  to 
believe  that  the  sample  was  subject  to 
tampering. 

The  proposed  provisions  also 
specified  documentation  requirements 
and  provided  a  window  for  replacement 
samples  to  be  taken,  if  needed,  to  avoid 
a  monitoring  and  reporting  violation. 
EPA  believes  sample  invalidation  under 
any  of  the  above-mentioned  conditions 
is  appropriate  to  avoid  the  use  of  sample 
results  that  may  not  represent  the  tap 
water  levels  of  lead  and  copper  taken 
from  the  water  system's  high  risk  sites. 

(ii)  Comments  and  analysis.  Several 
States,  PWSs,  and  water  utility  trade 
associations  commented  on  the 
proposed  sample  invalidation 
provisions.  None  of  the  commenters 
objected  to  the  four  conditions 
proposed;  however,  several  advocated 
providing  States  even  more  flexibility 
than  proposed.  A  few  commenters,  for 
example,  recommended  that  EPA  allow 
States  to  invalidate  any  samples  they 
believe  are  inappropriate.  Other 
commenters  suggested  adding  a  fifth 
condition,  such  as  allowing  for  sample 
invalidation  when  improper  sample 
collection  procedures  are  used  or  when 
the  water  has  been  standing  in  the  pipes 
for  longer  than  the  six-hour  standing 
time  required  by  the  Rule.  EPA  believes 


^As  noted  in  section  CS.b.  of  this  preamble,  the 
requirement  previously  codified  a!  §  141.90(a)(3), 
for  a  NTNCWS  to  justify  the  use  of  non-tier  1  sites, 
has  been  eliminated. 
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that  the  conditii  ms  proposed  in  April 
1996  will  allow  sufficient  flexibility  to 
ensure  that  sam  ales  can  be  invalidated 
where  approprii  ite.  Sample  invalidation 
provisions  are  n  ot  intended  to  replace 
the  need  for  pro  ser  guidance  in  the 
collection  of  sar  iples.  The  Agency 
believes  that  pr(  per  education  is  a  more 
appropriate  met  lod  to  address  incorrect 
sample  collectic  n  procedures. 

Although  the  1996  Proposal  did  not 
address  the  proi  ision  that  prohibits  a 
system  from  cha  llenging  the  results  of 
samples  collect*  d  by  residents,  several 
commenters  obj  scted  to  its  retention. 
Those  comment ;  are  outside  the  scope 
of  this  rulemaki  ig  because  EPA  did  not 
reopen  that  pro\  ision  in  the  1991  Rule 
or  otherwise  sol  cit  comment  on  that 
provision. 

One  commeni  er  requested  that  EPA 
clarify  the  rule  1  inguage  to  specify  that 
only  one  of  the  1  our  conditions  needs  to 
be  met  for  a  sample  to  be  invalidated. 
EPA  agrees  that  clarification  would  be 
useful  and  has  r  lade  this  correction  in 
today's  action,  t  .nother  commenter 
recommended  tl  lat  systems  be  allowed 
to  proceed  with  follow-up  samples  and 
then  submit  all  i  esults  including  follow- 
up  results  with  detailed  documentation 
to  the  request  fo  r  sample  invalidation. 
The  Agency  beli  eves  States  have 
sufficient  flexib  lity  to  decide  whether 
to  allow  this  without  expressly  adding 
this  provision  tc  the  Rule.  EPA  also 
encourages  watt  r  systems  to  collect 
more  than  the  m  inimum  number  of 
required  samplas  to  minimize  the  need 
to  collect  replacfement  samples  in  the 
first  place. 

The  preamble  to  the  April  1996 
Proposal  stated  he  Agency's  intent  that 
States  be  prohib  ited  from  invalidating  a 
sample  solely  oi  i  the  grounds  that  the 
lead  or  copper  c  sncentration  found  in  a 
follow-up  samp  e  is  higher  or  lower 
than  the  lead  or  copper  concentration 
found  in  the  original  sample.  EPA 
inadvertently  ot  litted  this  prohibition 
in  the  proposed  rule  language  for 
§  141.86(f)(3).  Although  a  few 
commenters  obj^  jcted  to  this  prohibition, 
the  Agency  belii  ves  it  is  appropriate.  A 
number  of  factoi  s  may  cause  the  levels 
of  lead  and  cop{  er  at  the  tap  to  vary  at 
times  and  the  e>  istence  of  an  elevated 
result  may  be  ar  indicator  that 
additional  treatment  is  warranted.  The 
mere  fact  that  the  level  in  the  follow-up 
sample  has  char  ged  would  not  alone  be 
an  indicator  tha  the  sample  is  invalid, 
especially  becai  se  lead  levels  can  be  so 
variable  at  the  tip.  EPA  has  therefore 
inserted  this  Ian  guage  in  the  final  rule. 

(iii)  Today's  a  ction.  EPA  is 
promulgating  sa  mple  invalidation 
provisions,  as  p  oposed,  in  a  new 
§  141.86(f).  Sect  on  141.86(f)(1)  defines 


four  circimistances,  described  above, 
under  which  the  State  may  invalidate  a 
sample.  A  water  system  requesting 
sample  invalidation  must  submit 
appropriate  dociunentation  to  the  State 
along  with  the  results  of  all  samples 
collected,  pursuant  to  §  141.86(f)(2).  The 
requirement  for  States  to  document  all 
decisions  in  writing  and  provide  the 
rationale  for  the  decision  is  contained  in 
§  141.86(f)(3).  This  paragraph  also 
prohibits  States  from  invalidating  a 
sample  solely  because  a  follow-up 
sample  has  a  higher  or  lower 
concentration  than  the  original  sample. 
Section  141.86(f)(4)  requires  that  any 
replacement  samples  for  samples 
invalidated  pursuant  to  §  141.86(f)  be 
taken  as  soon  as  possible,  either  within 
20  days  of  the  date  the  State  invalidates 
the  sample  or  by  the  end  of  the 
applicable  monitoring  period, 
whichever  is  later.  Replacement 
samples  are  necessary  only  in  those 
instances  where  there  otherwise  would 
be  too  few  samples,  due  to  the 
invalidation  of  one  or  more  of  the 
original  samples,  to  meet  minimum 
sampling  requirements.  Replacement 
samples  taken  after  the  end  of  the 
applicable  monitoring  period  may  not 
also  be  used  to  meet  the  monitoring 
requirements  of  a  subsequent 
monitoring  period.  This  paragraph  also 
requires  that  any  replacement  sample  be 
taken  at  the  same  location  as  the 
invalidated  sample  or,  if  that  is  not 
possible,  then  at  a  location  other  than 
one  already  used  for  sampling  during 
the  monitoring  period. 

Today's  action  also  includes  a 
revision  to  the  system  reporting 
requirements  in  §  141.90.  As  proposed, 
EPA  is  adding  the  requirement  for  a 
system  requesting  sample  invalidation 
to  submit  the  appropriate 
documentation  to  the  State  at 
§  141.90(a)(l)(ii).  Corresponding  State 
recordkeeping  requirements  have  been 
added  at  §  142.14(d)(10)(iii). 

1.  Monitoring  waivers  for  small 
systems.' 

(i)  Proposed  revision  and  background. 
The  April  1996  Proposal  included  a  new 
provision  at  §  141.86(g)  that  would 
allow  States  to  grant  monitoring  waivers 
to  small  systems  that  satisfy  specific 
90th  percentile  lead  and  copper  levels 
and  meet  certain  materials 
requirements.  The  intent  of  the 
proposed  provision  was  to  provide 
monitoring  relief  to  small  systems  that 
provide  substantive  documentation  or 
equivalent  evidence  that  they  are  free  of 
sources  of  lead  and  copper 
contamination.  EPA  believes  that 
monitoring  relief  is  appropriate  for  these 
systems  because  there  is  no  value  in 
requiring  States  and.water  systems  to 


invest  limited  resoiu-ces  on  frequent 
monitoring  where  sources  of  lead  and 
copper  contamination  appear  to  be  non- 
existent. 

(ii)  Comments  and  analysis.  While  all 
commenters  supported  this  monitoring 
waiver  concept,  many  commenters  took 
issue  with  how  §  141.86(g)  and  the 
preamble  were  worded.  Section 
141.86(g)  has  been  reworded  in  today's 
action  to  address  these  comments. 
These  changes  should  remove  the 
ambiguity  of  the  proposed  rule  and 
clarify  requirements  that  were  unclear 
in  the  proposal.  The  major  comments 
received  are  discussed  below. 

(A)  Materials  specification. 
Commenters  raised  several  concerns 
with  the  language  that  addressed  the 
materials  requirements.  Several  of  these 
commenters  objected  to  the  use  of  the 
terminology  "all  plastic  system."  These 
commenters  felt  that  EPA's  use  of  such 
terminology  would  send  a  message  that 
EPA  considers  other  plumbing  materials 
unacceptable.  They  pointed  out  that 
there  are  other  plumbing  materials  that 
pose  no  concern  from  the  standpoint  of 
lead  and  copper  contamination  and 
identified  the  many  benefits  of  metallic 
plumbing,  including  copper  pipes.  One 
commenter  noted  that  copper  from 
copper  pipes  contributes  to  meeting  the 
essential  nutrient  requirements  for 
humans.  Commenters  also  noted  that 
many  manufacturers  of  brass  and  bronze 
fittings  and  fixtures  (i.e.,  endpoint 
devices)  are  attempting  to  meet  the 
standard  established  by  National 
Sanitation  Foundation  (NSF) 
International  for  lead  leaching  for 
faucets  and  other  drinking  water 
plvimbing  components  that  contain  low 
levels  of  lead  or  are  completely  free  of 
lead-containing  materials. 

EPA,  in  utilizing  the  terminology  "all 
plastic  system,"  did  not  intend  to 
advocate  the  use  of  one  particular  type 
of  plumbing  over  any  other.  The 
proposed  rule  used  the  phrase  "all 
plastic  system"  as  short-hand  for 
systems  that  are  free  of  lead-containing 
and  copper-containing  materials  that 
have  the  potential  to  adversely  affect 
levels  of  lead  and  copper  at  the  tap.  The 
Agency  recognizes  the  benefits  of  many 
different  types  of  plumbing  materials. 
EPA  recognizes  the  confusion  that  the 
"all  plastic  system"  terminology  has 
caused  and  agrees  that  the  wording  in 
the  proposal  could  be  interpreted  to 
preclude  the  granting  of  a  waiver  to  a 
water  system  even  if  none  of  the 
buildings  connected  to  the  system  have 
any  "lead-containing"  or  "copper- 
containing"  materials.  EPA  has  dropped 
the  use  of  the  "all  plastic  system" 
terminology  in  today's  action. 
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The  language  in  today's  action  is 
specific  as  to  what  materials  are 
considered  lead-containing  and  copper- 
containing.  Lead-containing  materials 
include:  Plastic  pipes  and  service  lines 
which  contain  lead  plasticizers;  lead 
service  lines;  lead  pipes;  lead-soldered 
pipe  joints;  and  leaded  brass  or  bronze 
alloy  fittings  and  fixtures  that  do  not 
meet  the  specifications  of  any  lead- 
leaching  standard  established  pursuant 
to  section  1417(e)  of  the  SDWA 
Amendments  of  1996  (42  U.S.C.  300g- 
6(e)).  While  the  proposed  rule  did  not 
specify  the  exclusion  of  plastic  pipes 
and  service  lines  which  contain  lead 
plasticizers,  this  exclusion  can  be 
inferred  from  the  proposed  regulatory 
language  since  this  kind  of  plastic  pipe 
is  a  "lead-containing  material."^  The 
language  pertaining  to  plastic  pipes  and 
service  lines  which  contain  lead 
plasticizers  has  been  added  to  the  final 
rule  for  the  purpose  of  clarification. 
Copper-containing  materials  include 
copper  pipes  and  copper  service  lines. 
EPA  agrees  that  copper  in  drinking 
water  can  contribute  to  meeting  dietary 
requirements.  However,  humans  have 
limited  tolerance  to  copper.  Although 
low  levels  of  exposure  (below  the 
MCLG)  are  beneficial,  higher  levels, 
especially  when  present  in  water  or 
beverages,  can  cause  nausea,  vomiting 
and/or  diarrhea.  The  MCLG  for  copper 
in  potable  water  was  established  to 
protect  humans  from  these  adverse 
effects.  Thus,  because  changing 
circumstances  at  systems  with  copper- 
containing  materials  could  result  in 
copper  levels  above  the  MCLG,  EPA 
believes  it  would  be  inappropriate  to 
allow  such  systems  to  monitor  for 
copper  less  frequently  than  once  every 
three  years. 

Today's  action  does  not  preclude 
small  water  systems  with  leaded  brass 
or  bronze  alloy  fittings  and  fixtures  that 
meet  the  "lead  free"  criteria  defined 
under  sections  1417(d)  and  (e)  of  the 
SDWA  from  qualifying  for  a  monitoring 
waiver.  On  August  22,  1997,  EPA 
published  a  Federal  Register  Notice 
recognizing  NSF  Standard  61,  Section  9, 
as  meeting  the  requirements  for  a 
voluntary  lead-leaching  standard  (62  FR 
44686).  "This  standard,  developed  with 
the  assistance  of  EPA,  the  pliunbing 
industry,  niunerous  State  and  local 
regulatory  officials,  water  utilities, 
independent  health  consultants,  and  the 
academic  community  covers  endpoint 
devices  including  kitchen  and  bar 
faucets,  lavatory  faucets,  water 


'  Information  regarding  the  suitability  of  different 
plastic  materials  may  be  obtained  by  investigating 
compliance  with  third-party  standards  such  as  NSF 
Standard  61. 


dispensers,  drinking  fountains,  water 
coolers,  glass  fillers,  residential 
refrigerator  ice  makers,  supply  stops  and 
endpoint  control  valves.  Today's  action 
does  not  incorporate  specific  reference 
to  the  NSF  standard,  however,  in  case 
other  standards  that  meet  the 
requirements  of  SDWA  sections  1417(d) 
and  (e)  are  established  in  the  future. 
Notification  of  additional  third-party 
standards  that  meet  these  specifications 
will  be  published  in  future  Federal 
Registers  as  appropriate. 

'The  rule  language  remains  silent  on 
the  materials  composition  of  in-line 
devices,  such  as  valves  and  meters.  EPA 
has  no  data  that  suggest  that  in-line 
devices  will  contribute  lead  or  copper  at 
levels  that  will  leach  these  materials  in 
excess  of  the  action  levels.  Thus,  water 
systems  with  in-line  devices  containing 
lead  or  copper  components  may  apply 
for  a  waiver,  if  they  meet  the  oUier 
eligibility  requirements. 

Some  commenters  pointed  out  that 
the  language  in  the  proposed  rule  could 
preclude  the  issuance  of  any  monitoring 
waivers  because  it  woxild  have  required 
that  all  "buildings"  (rather  than 
"plumbing")  connected  to  the  system  be 
free  of  materials  containing  lead  and 
copper.  Commenters  interpreted  this  to 
mean  that  water  systems  with  buildings 
containing  materials  such  as  copper 
wiring,  brass  screws,  or  any  copper- 
containing  or  lead-containing  materials 
in  building  wastewater  systems,  would 
be  ineligible  to  receive  a  waiver. 
Today's  action  clarifies  that  the 
materials  requirement  applies  only  to 
the  drinking  water  distribution  or 
service  lines  and  the  drinking  water 
supply  plumbing  (including  plumbing 
conveying  drinking  water  within  all 
residences  and  buildings  connected  to 
the  system). 

Other  commenters  suggested  that  only 
a  limited  number  of  CWSs  would  be 
able  to  qualify  for  a  waiver,  either 
because  it  would  be  difficult  for  most 
water  systems  to  identify  all  the 
plumbing  materials  used  in  all  buildings 
or  because  few  water  systems,  when 
examining  all  the  buildings  connected 
to  the  water  system,  would  actually  be 
able  to  meet  the  materials  requirement. 
EPA  recognizes  that  it  may  be  quite 
difficult  for  CWSs  to  identify  all  the 
plumbing  materials  used  in  all  buildings 
connected  to  the  system  and  that  it  is 
possible  that  very  few  systems  may  be 
able  to  meet  the  materials  requirement. 
The  Agency  believes  that  some  systems 
will  qualify,  however,  and  is  including 
the  waiver  provisions  in  today's  action 
to  benefit  those  systems. 

(B)  Monitoring  issues.  Under  the 
provisions  proposed  in  1996,  a  system 
meeting  the  materials  criteria  could 


apply  for  a  waiver  once  it  had 
completed  one  six-month  round  of 
standard  tap  monitoring  for  lead  and 
copper  subsequent  to  becoming  fi-ee  of 
materials  containing  lead  and  copper. 
To  qualify  for  the  waiver,  the  system's 
90th  percentile  lead  and  copper  levels 
could  not  exceed  0.005  mg/L  for  lead  or 
0.65  mg/L  for  copper.  Systems  with 
waivers  would  be  required  to  complete 
at. least  one  round  of  monitoring,  at  the 
reduced  number  of  sites  specified  in 
§  141.86(c)  at  least  once  every  nine 
years. 

One  commenter  requested  that  the 
language  be  modified  to  require  "at 
least"  one  six-month  round  of  standard 
tap  water  monitoring  to  provide  States 
some  flexibility  and  authority  to  require 
additional  testing  if  the  State  believes 
these  additional  data  are  needed  to 
make  the  waiver  decision.  EPA  agrees 
that  this  is  appropriate  and  has 
incorporated  this  modification  into 
today's  action. 

A  few  commenters  questioned  the 
rationale  for  establishing  the  lead  PQL 
(0.005  mg/L)  as  the  lead  threshold  for 
waiver  eligibility  and  suggested  that  the 
threshold  be  set  at  one-half  the  action 
level,  as  proposed  for  copper.  EPA  does 
not  believe  that  setting  the  lead 
threshold  for  waivers  at  one-half  the 
lead  action  level  is  as  protective  of 
public  health  as  setting  it  at  the  PQL.* 
In  addition,  since  systems  receiving  a 
monitoring  waiver  will  be  required  to 
monitor  lead  and  copper  levels  only 
once  every  9  years,  the  Agency  believes 
it  is  essential  to  minimize  the  risk  that 
tliese  systems  will  have  elevated  levels 
of  lead  at  the  tap.  Requiring  a  lower 
90th  percentile  lead  level  for  allowing 
waivers  will  help  to  minimize  this  risk. 
Today's  action,  therefore,  retains  using 
the  lead  PQL,  for  determining  if  a 
system  may  qualify  for  a  waiver. 

Another  commenter  disagreed  with 
setting  the  lead  level  for  States  to 
consider  waivers  at  0.005  mg/L  because, 
under  this  requirement,  soiuce  water 
with  lead  levels  at  or  slightly  above  this 
level  could  exclude  a  system  from 
qualifying  for  a  waiver.  EPA  believes 
that  if  a  system's  90th  percentile  lead 
level  is  above  0.005  mg/L,  no  matter 
what  the  reason,  tap  water  lead  levels 
should  not  go  unchecked  for  as  long  as    . 
nine  years. 

One  commenter  suggested  that  EPA 
rethink  and  expand  the  waiver  option 
included  in  the  April  1996  Proposal  to 
allow  any  system  that  "reliably  and 
consistendy"  meets  the  action  levels  for 


'Section  C.S.h.  of  this  preamble  provides  EPA"s 
rationale  for  utilizing  the  PQL  for  lead  instead  of 
one-half  the  action  level  when  establishing  a 
threshold  lead  level  for  implementing  accelerated 
reduced  monitoring. 
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lead  and  copper  to  reduce  its 
monitoring  to  on  ce  every  nine  years. 
The  commenter  ilso  pointed  out  that 
this  concept  woi  Id  tie  in  to  most  of  the 
existing  State  wj  iver  programs.  The 
Agency  believes  that  a  "reliably  and 
consistently"  waiver  is  appropriate  for 
many  inorganic  ;  ind  organic 
contaminants  rej  ;ulated  under  the  Phase 
II  and  Phase  V  n  les  because  source 
water  levels  of  tl  ese  contaminants  are 
not  highly  varial  le.  Lead  and  copper 
levels,  which  are  measured  at  the  tap, 
can  be  highly  va  iable.  Tap  water  lead 
and  copper  level  s  can  vary  from  day  to 
day  and  even  ho  ir  to  hoiu'  at  the  same 
sample  site.  Beci  luse  of  this  high 
variability,  EPA  loes  not  believe  a 
waiver  program  jased  solely  on  lead 
and  copper  anal;  ^tical  values  is 
sufficiently  proti  sctive  of  public  health 
because  there  is  i  risk  that  such  an 
approach  would  allow  a  system  with  an 
undetected  lead  or  copper  problem  to 
reduce  monitorii  ig  to  a  point  where  the 
population  most  at  risk  (children) 
would  not  receiA  e  the  benefit  of  such 
monitoring  if  it  ( ccurred  only  once 
every  nine  years  The  Agency  has 
therefore  couple  i  very  low  tap  water 
lead  and  copper  levels  with  the 
materials  criterii  to  further  reduce  this 
risk. 

A  few  other  cc  mmenters  proposed 
that  a  system  no  be  required  to  monitor 
at  all  once  it  me(  its  the  materials 
requirements  an  i  demonstrates  that  its 
90th  percentile  lead  level  is  less  than  or 
equal  to  0.005  n\  g/L  and  its  90th 
percentile  copp(  r  level  is  less  than  or 
equal  to  0.65  mg/L.  EPA  has  not 
incorporated  thi  >  suggestion  into  the 
final  rule.  The  A  gency  believes  that  the 
risks  from  inges  ing  copper  and  lead  are 
too  much  of  a  h«  alth  hazard  to  totally 
ignore.  Tap  wat(  r  monitoring  (even  if 
conducted  only  ance  every  nine  years) 
could  point  out  ise  of  lead-containing 
plumbing  fixtur  ss  or  copper  pipes  that 
have  been  installed  unbeknownst  to  the 
system  owner/o  )erator  in  the  years 
following  receif  t  of  a  waiver. 

One  comment  sr  stated  that  if  new 
systems  are  proj  lerly  installed  under 
State  specificati  m  and  approval,  if 
approved  pluml  ing  materials  are  used, 
and  if  there  is  n)  lead  in  the  source 
water,  there  is  li  ttle  reason  for 
conducting  lead  and  copper  monitoring. 
The  commenter  also  stated  that  the 
standard  numbe  r  of  sites  to  be  sampled 
is  excessive  for  hese  systems  even  if 
some  confirmati  try  monitoring  is 
performed. 

EPA  believes  ;hat  monitoring  for  lead 
and  copper  is  st  11  necessary  in  these 
circumstances,  fven  if  a  system  is 
"properly  instated,"  the  water  may  be 
corrosive  to  copper  pipes  and  lead- 


containing  faucets  used  within  the 
homes  and  buildings  served  by  this  new 
public  water  supply.  Many  faucets 
piuchased  in  the  last  ten  years,  although 
labeled  "lead  free,"  may  contain  up  to 
8  percent  lead,  which  had  been  allowed 
under  the  1986  Safe  Drinking  Water  Act 
Amendments,  and  thus  may  leach  high 
levels  of  lead.  Prior  to  August  6,  1998, 
States  may  have  approved  the  use  of  the 
aforementioned  "lead-free"  faucets 
(although  they  may  have  required 
warning  labels  on  these  faucets). 

In  addition,  all  States  allow  the  use  of 
copper  pipes  in  distribution  systems 
and/or  interior  building  plumbing.  New 
copper  pipes  frequently  leach  high 
levels  of  copper  imtil  the  pipes  stabilize. 
Additionally,  copper  in  source  water 
can  still  be  a  concern  in  systems  with 
no  lead  in  the  source  water.  While  the 
1996  SDWA  Amendments  require  all 
faucets  introduced  into  commerce  after 
August  6, 1998,  to  meet  the 
specifications  of  an  approved  lead- 
leaching  standard  which  will  lessen  the 
amount  of  lead  that  can  leach  from  a 
tap,  there  is  still  the  potential  for  some 
lead  to  leach  from  some  taps.  With  this 
continued  potential  for  lead  leaching, 
copper  leaching,  and  copper  in  source 
water,  EPA  disagrees  with  the 
commenter's  contention  that  there  is 
little  reason  for  conducting  lead  and 
copper  monitoring  if  new  systems  are 
properly  installed  under  State 
specification  and  approval,  if  approved 
plumbing  materials  are  used,  and  if 
there  is  no  lead  in  the  sorn-ce  water. 

EPA  also  disagrees  with  the 
conunenter's  statement  that  the  standard 
number  of  sample  sites  is  excessive  for 
new  systems.  Such  systems  have  yet  to 
confirm  that  their  water  supply  is 
minimally  corrosive.  The  number  of 
samples  required  for  initial  monitoring 
was  established  to  sufficiently  account 
for  variability  of  lead  and  copper  at  taps 
while  at  the  same  time  being  reasonable 
for  a  system  to  implement.  Assuming 
these  systems  do  not  otherwise  qualify 
for  a  monitoring  waiver,  if  testing  does 
confirm  that  these  new  systems  are  very 
low  in  lead  and  copper  (i.e.,  the 
system's  90th  percentile  lead  level  is 
less  than  or  equal  to  0.005  mg/L  and  the 
system's  90th  percentile  copper  level  is 
less  than  or  equal  to  0.65  mg/L)  during 
two  consecutive  six-month  monitoring 
periods,  today's  action  allows  these 
systems  to  reduce  sampling  to  once 
every  three  years  and  allows  systems 
that  collected  10  samples  or  more 
diuing  initial  monitoring  to  reduce  the 
number  of  sample  sites  by  half 


''See  section  C.5.h.  in  this  preamble  for 
discussion  pertaining  to  "accelerated  reduced 
monitoring." 


(C)  Changes  potentially  affecting 
monitoring  waivers.  The  April  1996 
proposed  rule  language  included  a 
requirement  for  a  water  system  subject 
to  a  monitoring  waiver  to  notify  the 
State  within  60  days  of  the  addition  of 
a  new  source  of  water  or  any  change  in 
water  treatment.  EPA  proposed  to  give 
the  State  discretion  to  require  additional 
monitoring  or  other  appropriate  action, 
if  the  State  believes  such  action  is 
warranted  in  these  cases,  to  ensure  that 
low  levels  of  tap  water  lead  and  copper 
are  maintained.  The  proposed  language 
also  required  a  water  system  to  revert  to 
monitoring  pursuant  to  §  141.86(d)(4)  if, 
as  a  result  of  new  construction  or 
repairs,  the  system  could  no  longer 
certify  it  was  free  of  lead-containing  and 
copper-containing  materials.  Finally, 
the  proposed  language  would  have 
given  States  the  discretion  to  require  a 
system  to  revert  to  more  frequent 
monitoring  pursuant  to  §  141.86(d)(3)  or 
(4)  and/or  to  take  other  appropriate 
action  if  the  system's  90th  percentile 
lead  levels  exceeded  0.005  mg/L  and/or 
the  90th  percentile  copper  levels 
exceeded  0.65  mg/L  during  a 
subsequent  round  of  monitoring.  No 
commenters  addressed  these  provisions 
specifically;  however,  upon  further 
consideration,  the  Agency  believes  a 
few  modifications  to  these  provisions 
are  appropriate. 

The  requirement  for  a  water  system 
subject  to  a  monitoring  waiver  to  notify 
the  State  if  the  system  adds  a  new 
source  of  water  or  makes  a  change  in 
water  treatment  has  been  revised 
slightly  to  keep  it  consistent  with  the 
comparable  requirement  for  (b)(3) 
systems  and  other  systems  subject  to 
reduced  monitoring.  Today's  action 
clarifies  that  the  notification  must  occur 
no  later  than  60  days  after  the  change  is 
made,  unless  the  State  requires  earlier 
notification.  The  LCR  does  not  require 
prior  State  approval  of  these  changes; 
however,  it  may  be  required  by  other 
drinking  water  regidations  or  by  the 
State.  In  those  cases  where  prior  State 
approval  is  not  required,  EPA 
nevertheless  encoiu-ages  water  systems 
to  notify  the  State  before  making  the 
change  to  minimize  the  risk  that  the 
change  will  result  in  unanticipated 
adverse  effects  on  tap  water  lead  and 
copper  levels.  Today's  action  does  not 
prescribe  that  additional  tap  water 
monitoring  for  lead  and  copper  occiu-  as 
a  part  of  these  changes;  however.  States 
have  the  authority  to  require  additional 
round(s)  of  monitoring  and/or  other 
appropriate  action,  if  the  State  thinks 
such  action(s)  are  warranted  to  ensure 
that  the  water  system  continues  to  meet 
waiver  eligibility  criteria. 
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Today's  action  also  clarifies  that  a 
water  system  that  becomes  aware  that  it 
can  no  longer  certify  that  it  is  free  of 
lead-containing  or  copper-containing 
materials  must  notify  the  State  within 
60  days  of  becoming  aware  of  this 
situation.  Such  systems  no  longer  are 
eligible  for  a  monitoring  waiver. 
Likewise,  a  system  loses  its  waiver 
eligibility  if  it  has  a  90th  percentile  lead 
level  greater  than  0.005  mg/L  or  a  90th 
percentile  copper  level  greater  than  0.65 
mg/L  subsequent  to  receiving  the 
waiver.  Assuming  a  system  that  loses  its 
waiver  eligibility  has  not  exceeded 
either  action  level,  it  must  revert  to  a 
triennial  monitoring  frequency.'"  Such 
systems  may  be  able  to  take  action  to 
identify  and  remove  source(s)  of  lead 
and/or  copper  before  they  are  due  to 
collect  samples  again  and  may  reapply 
for  a  waiver.  Systems  exceeding  an 
action  level,  however,  must  begin 
implementation  of  CCT  in  accordance 
with  the  deadlines  in  §  141.81(e).  EPA 
believes  these  rule  language 
modifications  are  consistent  with  the 
intent  of  the  monitoring  waiver  program 
which  only  allows  a  system  to  monitor 
once  every  nine  years  if  it  can  provide 
an  acceptable  materials  certification  and 
demonstrate  acceptable  90th  percentile 
lead  and  copper  levels. 

(D)  Waiver  renewals.  The  proposed 
rule  language  neglected  to  specifically 
address  what  happens  with  a  waiver  if 
the  system  continues  to  satisfy  the 
waiver  requirements.  Some  commenters 
suggested  that  systems  be  required  to  re- 
certify periodically  that  they  remain  free 
of  lead-containing  and  copper- 
containing  materials.  EPA  agrees  that 
periodic  re-certification  is  appropriate 
and  has  therefore  included  a 
requirement  in  today's  action  for  the 
water  system  to  submit  the  re- 
certification  every  nine  years,  along 
with  its  lead  and  copper  tap  water 
results  and  90th  percentile  calculations. 
States  may  require  re-certification 
sooner,  for  example,  if  the  system  adds 

a  new  soiu^ce  of  water,  modifies  water 
treatment,  or  undergoes  new 
construction.  Any  system  that  loses 
eligibility  for  a  monitoring  waiver  must 
revert  to  more  frequent  monitoring  and/ 
or  implement  CCT  as  discussed  above. 

(E)  Partial  waivers.  A  few  commenters 
suggested  that  a  copper  waiver  should 
be  available  to  those  systems  that  are 
imable  to  meet  the  rule's  lead  waiver 
criteria  because  of  lead-containing 
components  within  the  system,  if  the 


'"EPA  does  not  believe  if  is  necessary  that  these 
systems  monitor  more  frequently  than  once  every 
three  years  since  they  would  have  been  on  a 
triennial  schedule  already  if  the  waiver  had  not 
been  issued  and  they  had  reduced  monitoring  in 
accordance  with  the  schedule  in  §  141.B6(d](4). 


system  could  meet  the  copper-related 
waiver  criteria.  Similarly,  a  lead  waiver 
should  be  available  to  those  systems 
that  meet  the  waiver  criteria  with 
respect  to  lead  but  not  with  respect  to 
copper.  These  commenters  suggested 
that  this  would  allow  additional 
reductions  in  monitoring  and  reporting 
for  such  systems  and  would  allow  the 
States  to  focus  more  of  their  limited 
resources  elsewhere.  EPA  has 
considered  these  suggestions.  While  the 
Agency  questions  whether  such 
provisions  will  significantly  reduce 
biu-den,  today's  action  gives  States  the 
discretion  to  grant  a  waiver  for  either 
lead  or  copper,  if  the  system  meets  all 
the  criteria  relevant  to  that  contaminant. 
The  Agency  is  adding  this  provision 
because  some  water  systems,  if  granted 
a  waiver  for  either  lead  or  copper, 
although  still  required  to  collect  tap 
water  samples  every  three  years  (or 
more  often)  for  the  non-waived 
contaminant,  may  be  able  to  benefit 
from  reduced  analytical  costs  due  to  the 
fact  that  the  tap  water  samples  will  only 
have  to  be  analyzed  for  one  of  the 
contaminants  in  two  of  the  three 
monitoring  periods  (assiuning  the  non- 
waived  contaminant  is  on  a  triennial 
schedule)  that  constitute  the  nine-year 
waiver  period. 

On  the  other  hand,  the  Agency  also 
recognizes  that  the  issuance  of  partial 
waivers  may  add  administrative  burden 
to  States  who  would  now  be  required  to 
track  additional  monitoring  schedules. 
For  this  reason,  EPA  is  leaving  the 
decision  whether,  or  not,  to  issue  partial 
waivers  up  to  the  State. 

(F)  Pre-existing  waivers.  EPA  is  aware 
that  several  States  afready  may  have 
issued  monitoring  waivers  for  small 
systems  based  on  guidance  provided  to 
the  EPA  Regions  in  1995  (EPA,  1995a). 
In  some  cases,  the  State's 
implementation  of  waiver  provisions  is 
very  similar  to  those  contained  in 
today's  rule.  That  is,  in  addition  to 
requiring  that  the  system  demonstrate  it 
is  free  of  lead-containing  and  copper- 
containing  materials,  the  State  required 
that  the  system  demonstrate,  through  at 
least  one  round  of  standard  tap  water 
monitoring,  that  the  90th  percentile  lead 
level  does  not  exceed  0.005  mg/L  and 
the  9Qth  percentile  copper  level  does 
not  exceed  0.65  mg/L.  EPA  beUeves  that 
monitoring  waivers  issued  prior  to  April 
11,  2000  should  remain  in  effect  as  long 
as  the  water  system  meets  the  ongoing 
waiver  monitoring  requirements  and 
continues  to  meet  the  waiver  eligibility 
requirements.  The  next  round  of 
monitoring  for  such  systems  should 
occur  no  later  than  nine  years  after  the 
date  of  the  most  recent  lead  and  copper 
tap  water  monitoring  conducted  by  the 


system.  EPA  has  incorporated  these 
provisions  into  today's  action. 

In  some  cases,  however.  States  may 
have  issued  waivers  without  requiring 
any  prior  tap  water  lead  and  copper 
monitoring.  Ahhough  such  waivers 
were  not  precluded  by  the  1995 
guidance  memo,  they  are  inconsistent 
with  the  provisions  of  today's  action 
that  make  clear  the  requfrement  that  all 
community  and  non-transient  non- 
community  water  systems  conduct  some 
monitoring  to  verify  that  they  do  not 
have  undetected  lead  or  copper 
problems.  Today's  action,  therefore, 
requires  water  systems  with  waivers 
issued  prior  to  April  11,  2000  that  have 
not  conducted  at  least  one  rovmd  of  tap 
water  monitoring  consistent  with  the 
requirements  of  §  141.86(g)(2)  to 
complete  a  round  of  monitoring 
pursuant  to  §  141.86(g)(2)  no  later  than 
September  30,  2000.  Assuming  such  a 
system  continues  to  meet  the  waiver 
eligibility  criteria,  the  next  round  of 
monitoring  luider  the  waiver  would  be 
due  no  later  than  nine  years  later. 

(iii)  Today's  action.  After  considering 
the  comments  received  and  other  factors 
as  discussed  above,  today's  action 
includes  new  provisions  at  §  141.86(g) 
that  allow  States  to  grant  monitoring 
waivers  to  small  water  systems  if 
specified  conditions  are  met.  In  order  to 
qualify  for  a  full  waiver,  a  small  water 
system  must  meet  all  of  the  materials 
criteria  specified  in  §  141.86(g)(1)  and 
the  monitoring  criteria  specified  in 
§  141.86(g)(2).  Specifically,  the  system 
must  certify,  wiUi  appropriate 
supporting  dociunentation,  that  the 
distribution  systefe  and  service  lines 
and  all  drinking  water  supply  plumbing, 
including  plumbing  conveying  drinking 
water  within  all  residences  and 
buildings  connected  to  the  system,  are 
free  of  lead-containing  and  copper- 
containing  materials.  A  system  is 
considered  to  be  free  of  lead-containing 
materials  if  it  contains  no  plastic  pipes 
with  lead  plasticizers  or  plastic  service 
lines  with  lead  plasticizers  and  if  it  is 
free  of  lead  service  lines,  lead  pipes, 
lead  soldered  pipe  joints,  and  leaded 
brass  or  bronze  fittings  and  fixtures, 
unless  such  fittings  and  fixtines  meet 
the  specifications  of  any  lead-leaching 
standard  established  pursuant  to  42 
U.S.C.  300g-6(e)  (SDWA  section 
1417(e)).  Systems  are  considered  free  of 
copper-containing  materials  if  they 
contain  no  copper  pipes  or  copper 
service  lines.  Systems  also  must  have 
completed  at  least  one  6-month  round  of 
standard  tap  water  monitoring  for  lead 
and  copper,  subsequent  to  becoming 
free  of  lead-containing  and  copper- 
containing  materials,  at  sites  approved 
by  the  State  and  from  the  number  of 
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sites  required  foi  standard  monitoring 
under  §  141.86(c  that  demonstrates  that 
the  90th  percent  ie  levels  of  lead  and 
copper  at  the  tap  do  not  exceed  0.005 
mg/L  for  lead  and  0.65  mg/L  for  copper. 

If  permitted  b)  State  regulation, 
§  141.86(g)  also  permits  a  small  system 
that  meets  the  le  id-related  criteria  of 
§§  141.86(g)(1)  aid  (2).  but  not  the 
copper-related  a  iteria,  to  apply  for  a 
partial  waiver  fo  ■  lead  only  (i.e.,  a  lead 
waiver).  Likewis  5,  a  small  system  that 
meets  the  coppei  -related  criteria  of 
§§  141.86(g)(1)  aid  (2),  but  not  the  lead- 
related  criteria,  i  lay  apply  for  a  partial 
waiver  for  copper  only  (i.e.,  a  copper 
waiver). 

Section  141.86  (g)(3)  requires  the  State 
to  notify  the  system,  in  writing,  of  its 
waiver  determin  ition,  setting  forth  the 
basis  for  the  deci  sion  and  any 
conditions  of  the  waiver.  States  have  the 
authority  to  imp  )se  conditions  such  as 
requiring  limitec  monitoring  in  addition 
to  the  once  everjl  nine  year  monitoring 
required  by  §  14l.86(g)'(4)  and/or 
requiring  the  system  to  provide  periodic 
outreach  to  consumers  to  remind  them 
to  avoid  installation  of  materials  that 
might  void  the  Waiver.  A  system  cannot 
reduce  to  a  nine-jyear  tap  water 
monitoring  frequency  before  it  receives 
the  written  waiver  approval  from  the 
State.  [ 

Routine  tap  water  monitoring 
requirements  ana  requirements  for 
reporting  certaia  system  changes 
between  tap  water  monitoring  events  are 
specified  in  §  141.86(g)(4).  Systems  with 
waivers  must  coi  iduct  a  roimd  of 
monitoring  for  ti  le  waived 
contaminjmt(s)  ak  least  once  every  nine 
years  at  the  reduced  number  of  sites 
specified  in  §  14  1.86(c)  and  provide 
appropriate  mat(  rials  re-certification  to 
the  State  along  v  ith  the  monitoring 
residts.  Systems  with  partial  waivers 
must  continue  tc  monitor  for  the  non- 
waived  contamii  lant  in  accordance  with 
the  provisions  o  §  141.86(d)(1),  (d)(3), 
or  (d)(4).  as  appropriate.  Systems  with 
waivers  must  no  tify  the  State  no  later 
than  60  days  aft(  t  the  addition  of  a  new 
source  of  water  ( ir  any  changes  in  water 
treatment.  As  discussed  above,  systems 
may  be  required  by  other  Federal 
drinking  water  r  jgulations  or  State 
regulations  to  re  :eive  prior  State 
approval  before  naking  any  of  these 
changes.  Where  jrior  State  approval  is 
not  required,  EP\  encourages  systems  to 
notify  the  State  1  lefore  making  the 
change  to  minin  ize  the  risk  it  will 
result  in  an  unai  iticipated  adverse  effect 
on  tap  water  lea  i  and  copper  levels. 
States  have  the  <  uthority  to  impose 
additional  waiv(  r  conditions  (e.g.. 
requiring  a  mate  rials  re-certification 
and/or  requiring  additional  rounds(s)  of 


monitoring),  if  it  deems  such  additional 
conditions  are  necessary  to  assess  and/ 
or  address  treatment  or  source  water 
changes  at  the  system.  A  system  with  a 
full  or  partial  waiver  also  must  notify 
the  State  within  60  days  of  becoming 
aware  that  it  is  no  longer  free  of  lead- 
containing  and/or  copper-containing 
materials. 

As  long  as  the  water  system  is  in 
compliance  with  the  requirements  of 
§  141.86(g)(4),  continues  to  meet  the 
appropriate  eligibility  materials  criteria 
of  §  141.86(g)(1),  and  maintains  90th 
percentile  lead  levels  that  do  not  exceed 
0.005  mg/L  (unless  the  system  has  a 
copper  waiver)  and  90th  percentile 
copper  levels  that  do  not  exceed  0.65 
mg/L  (unless  the  system  has  a  lead 
waiver),  §  141.86(g)(5)  specifies  that  the 
waiver  will  be  renewed  automatically 
unless  the  State  notifies  the  system 
otherwise,  in  writing,  setting  forth  the 
basis  of  its  decision.  Systems  with 
waivers  that  have  been  revoked  may  re- 
apply for  a  full  or  partial  waiver,  as 
appropriate,  at  such  time  as  it  again 
meets  the  eligibility  criteria  of 
§§  141.86(g)(1)  and  (g)(2). 

Systems  whose  waivers  have  been 
revoked  must  complete  appropriate  CCT 
and/or  lead  and  copper  tap  water 
monitoring  requirements.  This 
provision  is  specified  in  §  141.86(g)(6). 
In  other  words,  if  the  system's  waiver  is 
revoked  because  the  system  has 
exceeded  the  lead  or  copper  action 
level,  the  system  must  implement  CCT 
in  accordance  with  the  deadlines 
specified  in  §  141.81(e).  If  the  system's 
waiver  is  revoked  for  other  reasons,  and 
the  system  meets  both  action  levels,  the 
system  must  monitor  for  lead  and 
copper  at  the  tap  no  less  frequently  than 
once  every  three  years  using  the 
reduced  number  of  sample  sites 
specified  in  §  141.86(c). 

Section  141.86(g)(7)  addresses  what,  if 
anything,  a  system  with  a  full  waiver ' ' 
granted  prior  to  April  11,  2000  must  do 
for  the  waiver  to  remain  in  effect.  Pre- 
existing waivers  issued  to  a  small 
system  that  have  previously  met  the 
eligibility  requirements  of  both 
§§  141.86(g)(1)  and  (g)(2)  remain  in 
effect  so  long  as  the  system  continues  to 
meet  the  waiver  eligibility  criteria  of 
§  141.86(g)(5).  The  first  round  of  tap 
water  monitoring  conducted  pursuant  to 
§  141.86(g)(4)  must  be  completed  no 
latef  than  nine  years  after  the  last  time 


"Waivers  issued  prior  to  April  11,  2000  would 
have  reflected  guidance  provided  in  a  policy  memo 
issued  by  EPA  in  1995  (EPA,  1985a).  That  memo 
addressed  systems  that  were  free  of  both  lead- 
containing  and  copper-containing  materials.  EPA 
therefore  does  not  believe  that  there  should  be  any 
systems  with  partial  waivers  issued  prior  to  the 
effective  date  of  the  LCRMR. 


the  system  has  monitored  for  lead  and 
copper  at  the  tap.  If,  on  the  other  hand, 
the  pre-existing  waiver  was  issued  to  a 
small  system  that  met  the  materials 
criteria  in  §  141.86(g)(1)  but  was  not 
required  to  conduct  any  tap  water 
monitoring  and/or  to  meet  the  lead  and 
copper  threshold  levels  specified  in 
§  141.86(g)(2),  the  waiver  will  remain  in 
effect  only  if  the  system  continues  to 
meet  the  eligibility  requirements  of 
§  141.86(g)(5)  and  completes  a  round  of 
standard  monitoring  for  lead  and  copper 
at  the  tap  by  September  30,  2000  in 
which  the  90th  percentile  lead  and 
copper  levels  do  not  exceed  0.005  mg/ 
L  and  0.65  mg/L,  respectively  (i.e.,  meet 
the  eligibility  criteria  of  §  141.86(g)(2)). 
After  completing  this  round  of 
monitoring,  the  system  must  continue 
monitoring  at  a  frequency  of  once  every 
nine  years. 

Today's  action  also  makes  two 
changes  to  the  provisions  of  §  141.90(a) 
to  reflect  system  reporting  requirements 
associated  with  small  system  waivers. 
As  discussed  previously, '^  §  141.90(a)(3) 
now  specifies  the  reporting  requirement 
for  a  water  system  monitoring  for  lead 
and  copper  at  the  tap  less  frequently 
than  every  six  months  to  report,  in 
writing,  the  addition  of  a  new  source  or 
a  change  in  water  treatment  to  the  State 
no  later  than  60  days  after  the  change 
has  occurred,  imless  the  State  requires 
earlier  notification.  Section  141.90(a)(4) 
contains  the  reporting  requirements 
associated  with  applying  for  a  waiver 
and  submitting  appropriate 
documentation  demonstrating  whether 
or  not  the  system  continues  to  meet  the 
continuing  waiver  eligibility  criteria. 

Finally,  two  new  changes  in  State 
recordkeeping  requirements  have  been 
made  to  §  142.14.  A  new 
§  142.14(d)(8)(xiv)  contains  the 
requirement  for  States  to  maintain 
records  pertaining  to  monitoring  waiver 
determinations,  waiver  recertifications, 
and  waiver  revocations.  As  previously 
discussed,  §  142.14(d)(8)(ix)  contains 
the  State  recordkeeping  requirements 
pertaining  to  systems  monitoring  less 
frequently  than  every  six  months  that 
change  treatment  or  add  a  new  source 
of  water. 

6.  Revisions  to  §141.87 

a.  Monitoring  for  optimal  water 
quality  parameters.  As  discussed  in 
section  C.2.b.  of  this  preamble,  today's 
action  revises  the  way  in  which 
compliance  with  OWQPs  is  determined 
under  §  141.82(g).  Corresponding 
changes  have  been  made  to  §§  141.87(d) 
and  (e)(4).  The  language  of  §  141.87(d) 
has  been  streamlined  to  refer  to,  but  not 


'2  See  section  C.S.j.  of  this  preamble. 
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repeat,  the  compliance  requirements  of 
§  141.82(g).  The  language  of 
§  141.87(e)(4)  has  been  revised  to  clarify 
that  a  system  subject  to  the  reduced 
frequency  of  monitoring  for  WQPs  at  the 
tap  must  revert  to  standard  WQP 
monitoring  if  it  fails  to  comply  with  the 
requirements  of  §  141.82(g). 

b.  Use  of  representative  sites  for  entry 
point  water  quality  parameter 
monitoring  at  ground  water  systems. 

(i)  Proposed  revision  and  background. 
The  April  1996  Proposal  included  a 
provision  that  would  allow  ground 
water  systems  to  limit  entry  point  WQP 
monitoring  to  those  locations  that  are 
representative  of  the  water  quality 
conditions  throughout  the  system.  As 
explained  in  the  1996  preamble,  some 
ground  water  systems,  especially  in  the 
western  States,  can  have  dozens  or  even 
more  than  a  hundred  wells  and  it  can 
be  difficult  and  expensive  to  conduct 
biweekly  monitoring  at  each  entry 
point.  The  Agency  believes  that 
monitoring  at  each  entry  point  for  large 
ground  water  systems  may  not  be 
necessary  in  all  cases.  Ground  water 
systems  can  limit  entry  point  sampling 
to  those  entry  points  that  are 
representative  of  water  quality  and 
treatment  conditions  throughout  the 
system.  If  water  from  imtreated  groimd  - 
water  sources  mixes  with  water  from 
treated  ground  water  sources,  the 
system  must  monitor  for  WQPs  both  at 
representative  entry  points  receiving 
treatment  and  representative  entry 
points  receiving  no  treatment.  For 
example,  a  ground  water  system  with 
seven  entry  points  may  draw  water  from 
a  distinct  hydraulic  zone  [i.e.,  where 
water  from  the  zone  does  not  mix  with 
water  from  any  other  zone).  If  the 
system  can  demonstrate  to  the 
satisfaction  of  the  State  that  all  seven 
entry  points  drawing  water  from  the 
same  distinct  hydraulic  zone  have 
similar  water  quality  characteristics, 
taking  seasonal  variability  into  account, 
the  State  can  allow  the  system  to 
conduct  biweekly  entry  point 
monitoring  at  one  or  two  of  the  entry 
points  instead  of  all  seven.  However,  if 
CCT  is  applied  at  one  of  the  seven  entry 
points  and  not  at  the  other  six  entry 
points,  then  a  representative  sample  or 
samples  would  need  to  be  taken  for  the 
six  entry  points  and  a  sample  would 
also  need  to  be  taken  at  the  entry  point 
where  the  CCT  is  applied. 

(ii)  Comments  ana  analysis. 
.Commenters  generally  supported  this 
proposed  revision.  Two  commenters 
expressed  concern  that  the  proposed 
changes  still  would  require  extensive 
monitoring  for  large  water  systems 
relying  on  ground  water  sources,  even 
when  no  CCT  is  required.  EPA  believes 


that  entry  point  monitoring  for  WQPs  at 
least  once  every  two  weeks  is 
appropriate  for  large  non-(b){3)  water 
systems  after  the  installation  of  CCT  and 
for  those  small  and  medium-size 
systems  that  continue  to  exceed  an 
action  level  after  the  installation  of  CCT. 
The  regulations,  as  revised  by  today's 
action,  provide  sufficient  flexibility  for 
systems  to  meet  this  requirement 
without  imposing  an  unreasonable 
monitoring  burden  where  it  is  not 
warranted. 

(iii)  Today's  action.  The  Agency 
therefore  is  making  the  following 
regulatory  changes.  Ffrst,  EPA  is 
revising  the  wording  of  §§  141.87(a)(2) 
and  {c)(2),  slightly,  to  indicate  that  the 
§  141.87(c)(2)  requirements  apply  to 
entry  point  monitoring  "except  as 
provided  in  paragraph  (c)(3)  of  this 
section"  (which  contains  the  provisions 
pertaining  to  ground  water  systems). 
EPA  also  has  revised  §  141.87(c)(2)  to 
clarify  that  once  every  two  weeks 
(biweekly)  is  the  minimum  sampling 
frequency  for  routine  entry  point  WQP 
monitoring.  The  Agency  has  replaced 
the  phrase,  "one  sample  every  two 
weeks  (biweekly),"  with  the  phrase,  "at 
least  one  sample  no  less  frequently  than 
every  two  weeks  (biweekly)."  Since 
many  systems  are  monitoring  WQPs 
more  frequently  than  biweekly,  EPA 
believes  this  change  is  appropriate  to 
clarify  that  entry  point  monitoring  is  to 
be  conducted  no  less  frequently  than 
every  two  weeks. 

EPA  is  adding  a  new  paragraph  (c)(3) 
to  §  141.87  to  allow  ground  water 
systems  subject  to  WQP  monitoring 
requirements  after  the  installation  of 
CCT  to  limit  their  entry  point 
monitoring  to  those  locations  that  are 
representative  of  water  quality 
conditions  throughout  the  system.  At  a 
minimum,  these  systems  must  monitor 
for  WQPs  both  at  some  points  receiving 
treatment  and  at  some  points  receiving 
no  CCT  if  the  water  from  those  points 
mixes  with  other  source  water  in  the 
system  that  is  treated.  Systems  taking 
advantage  of  this  provision  are  required 
to  provide  sufficient  documentation  to 
the  State  to  demonstrate  that  the 
locations  monitored  are,  in  fact, 
representative  of  water  quality 
throughout  the  system.  The  specific 
documentation  to  be  provided  may  vary 
depending  on  the  system's 
characteristics  and  State  reporting 
requirements.  For  locations  that  are  not 
treated,  for  example,  such 
docimientation  might  include  complete 
water  analyses  from  the  different  wells 
over  time,  or  taken  for  the  purpose  of 
determining  equivalence.  For  wells 
receiving  treatment,  documentation 
might  include  records  of  chemical 


identity,  well  flow  rates  and  total 
volumes  per  day  into  the  distribution 
system,  observed  chemical  dosages  per 
imit  of  flow  and  usage  rates  that  are 
demonstrated  to  be  the  same  as  those  at 
the  "equivalent"  entry  point{s).  The 
documentation  supporting  the  selection 
of  these  representative  sites  must  be 
submitted  to  the  State  prior  to  the  start 
of  any  routine  WQP  monitoring 
puLTsuant  to  §  141.87(c)(3).  EPA  is 
adding  the  corresponding  system 
reporting  requirement  at 
§  141.90(a)(5).'^  EPA  also  is  adding 
§  142.14{d)(8)(xv)  to  require  States  to 
maintain  records  of  any  determinations 
made  pursuant  to  §  141.87(c)(3). 

c.  Accelerated  reduced  monitoring  for 
water  quality  parameters  at  the  tap. 

(i)  Proposed  revision  and  background. 
The  April  1996  Proposal  also  included 
new  language  at  §  141.87(e)(2)  that 
would  allow  water  systems  meeting  the 
criteria  for  accelerated  reduced 
monitoring  for  lead  and  copper  at  the 
tap  to  also  accelerate  reduced 
monitoring  for  WQPs  at  the  tap  to  once 
every  three  years,  more  rapidly  than 
previously  allowed.  This  revision 
applies  primarily  to  large,  non-(b)(3), 
systems  but  could  apply  to  any  system 
subject  to  the  monitoring  requirements 
of  §  141.87(d)  or  (e).  As  EPA  explained 
in  the  preamble  to  the  April  1996 
Proposal,  this  revision  would  not  affect 
the  requirement  that  systems  subject  to 
WQP  monitoring  after  the  installation  of 
CCT  collect  WQP  samples  at  entry 
points  no  less  frequently  than  once 
every  two  weeks,  as  specified  in 
§  141.87(c)(2). 

(ii)  Comments  and  analysis.  In 
general,  commenters  supported  the 
proposed  accelerated  reduced 
monitoring  of  WQPs  at  the  tap.  Only 
two  commenters  opposed  the  provisions 
allowing  accelerated  reduced 
monitoring  for  WlQPs  at  the  tap.  Of 
these,  one  advocated  retaining  the      * 
curren^  monitoring  frequency;  the  other 
suggested  EPA  require  daily  monitoring. 
Th&se  commenters  may  have 
misunderstood  the  intent  of  the 
proposed  revision  and  thought  that  EPA 
was  proposing  to  also  reduce  the 
frequency  of  entry  point  WQP 
monitoring.  As  explained  in  section  E.l. 
of  this  preamble,  EPA  is  retaining  the 
requirement  that  water  systems  subject 
to  water  quality  parameter  monitoring 
requirements  after  the  installation  of 
CCT  continue  to  monitor  WQPs  at  entry 
points  no  less  frequently  than  once 
ever>'  two  weeks.  The  Agency  agrees 


"The  reporting  reqiiirHmonl  associated  with 
systems  requesting  approval  for  reduced 
monitoring,  previously  codified  at  §  141.90(a)(5), 
has  been  eliminated.  See  bection  C.S.f.  of  this 
proambic. 


1984 
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that  this 
process  control 
systems  to  con 


monitofing  is  essential  for  good 
i  ind  encourages  water 
d  ict  such  monitoring 
frequ  ;ntly  than  once  every 
XR  already  permits 
the  frequency  of 
parameter  monitoring 
stripution  system  to 

posed  revision  would 

more  rapidly.  EPA 
systems  to  perform  this 
frequently  but  has  not 
egulal  ory  requirement 
p  )tential  burden 


even  more 
two  weeks.  The 
systems  to  reducje 
water  quality 
within  the  di 
triennial.  The 
allow  this  to  occ^ir 
also  encourages 
monitoring  mor( 
made  it  a  n 
because  of  the 
involved 


pi  a 


Two  commenfcrs 
idea  of  accelerated 
monitoring  at 
alternative 
recommended 
set  at  one-half 
of  one-half  the 
EPA's  rationale 
threshold  at  one 


who  supported  the 
reduced  WQP 
}  tap  suggested 
eligit  ility  criteria.  One 

copper  threshold  be 
copper  PQL  instead 
c  )pper  action  level, 
or  setting  the  copper 
half  the  copper  action 


th} 


level  is  discussed  in  section  C.5.h.  of 
this  preamble. 

Another  conmienter  pointed  out  a 
discrepancy  between  the  April  1996 
preamble  and  the  proposed  revised  rule 
language.  The  proposed  rule  language 
would  have  required  lead  and  copper 
levels  to  be  "  less  than"  the  lead  PQL 
and  one-half  the  copper  action  level, 
respectively;  the  preamble  stated  that 
systems  with  lead  and  copper  levels 
"less  than  or  equal  to"  the  lead  PQL  and 
one-half  the  copper  action  level, 
respectively,  would  be  eligible  for 
reduced  monitoring.  The  preamble 
language  reflected  EPA's  intent  and  the 
Agency  has  corrected  this  error  in 
today's  action. 

(iii)  Today's  action.  EPA  is 
promulgating  the  following  revisions  to 
§  141.87(e)(2).  The  existing  paragraph 
§  141.87(e)(2)  has  been  redesignated  as 
§  141.87(e){2)(i).  A  new  paragraph, 
§  141.87(e)(2)(ii)  has  been  added  to 
allow  a  water  system  to  reduce  the 


frequency  with  which  it  collects  tap 
samples  for  applicable  WQPs  specified 
in  §  141.87(e)(1)  to  every  three  years  if 
the  system  demonstrates  diu'ing  two 
consecutive  monitoring  periods  that  its 
tap  water  lead  level  at  the  90th 
percentile  is  less  than  or  equal  to  the 
PQL  for  lead  specified  in 
§  141.89(a)(l)(ii).  that  its  tap  water 
copper  level  at  the  90th  percentile  is 
less  than  or  equal  to  one-half  the  action 
level  for  copper  (0.65  mg/L)  in 
§  141.80(c)(2).  and  that  it  also  has 
maintained  the  range  of  values  for  the 
WQPs  reflecting  OCCT  specified  by  the 
State  under  §  141.82(f). 

d.  Summary  of  water  quality 
monitoring  requirements.  The  table 
shown  below  summarizes  the  WQP 
monitoring  requirements,  and  reflects 
the  clarification  that  entry  point 
monitoring  after  the  installation  of  CCT 
must  occur  no  less  frequently  than  every 
two  weeks. 


,'  'ABLE  3.— Summary  of  Monitoring  Requirements  for  Water  Quality  Parameters  ^ 


Monitorin )  period 


Parameters  2 


Location 


Frequency 


Initial  Monitoring 


After  Installation 
tniL 


0'  Corrosion  Con- 


After    State 
Values    for 
Control. 


Spei  lifies 
0|  itlmal 


Parameter 
Corrosion 


Reduced  Moniforir  g 


pH,  alkalinity,  orttiophosptiate  or 
silica  3,  calcium,  conductivity, 
temperature. 

pH,  alkalinity,  orthophosphate  or 
silica  3,  calcium  *. 

pH,  alkalinity,  dosage  rate  and 
concentration  (it  alkalinity  ad- 
justed as  part  of  corrosion  con- 
trol), inhibitor  dosage  rate  and 
inhibitor  residual  ^. 

pH,  alkalinity,  orthophosphate  or 
silica 3,  calcium*. 

pH,  alkalinity  dosage  rate  and 
concentration  (If  alkalinity  ad- 
justed as  part  of  corrosion  con- 
trol), inhibitor  dosage  rate  and 
inhibitor  residual^. 

pH,  alkalinity,  orthophosphate  or 
silica  3,  caJcium*. 

pH,  alkalinity  dosage  rate  and 
concentration  (if  alkalinity  ad- 
justed as  pan  of  corrosion  con- 
trol), inhibitor  dosage  rate  and 
inhibitor  residual^. 


Taps  and  at  entry  point(s)  to  dis- 
tribution system. 


Taps 


Entry  point(s)  to  distribution  sys- 
tem s. 


Taps 


Entry  point(s)  to  distribution  sys- 
tem 6. 


Taps 


Entry  point(s)  to  distribution  sys- 
tem s. 


Every  6  months. 


Every  6  months. 

No  less  frequently  than  every  two 
\^eeks. 


Every  6  months. 


No  less  frequently  than  every  two 
weeks. 


Every  6  months,  annually^  or 
every  3  years  ^;  reduced  num- 
ber of  sites. 

No  less  frequently  than  every  two 
weeks. 


^  Tabte  is  for  illuitrative 

2  Small  and  meqKjm 
action  level. 

3  Orthophosphat  > 
inhibitor  containing 

*  Calcium  must 

5  Inhibitor  dosag^ 

^Ground  water 

^  Water  systems 
of  values  for  WQP  s 

8  Water  systems 
tained  the  range 
accelerate  to  triennial 
percentile  copper 
mal  corrosion  contol 


purposes;  consult  the  text  of  ttiis  section  for  precise  regulatory  requirements, 
size  systems  have  to  monitor  for  WQPs  only  during  monitoring  periods  in  which  the  system  exceeds  the  lead  or  copper 


must  be  measured  onJy  when  an  inhibitor  containing  a  phosphate  compound  is  used.  Silica  must  be  measured  only  when  an 
silicate  compound  is  used, 
measured  only  when  calcium  cartxjnate  stabilization  is  used  as  part  of  corrosion  control 

rates  and  inhibitor  residual  concentrations  (orthophosphate  or  silica)  must  be  measured  only  when  an  inhibitor  is  used, 
iystems  may  limit  monitoring  to  representative  kx^ations  throughout  the  system, 
may  reduce  frequency  of  monitoring  for  WQPs  at  the  tap  from  every  six  months  to  annually  if  they  have  maintained  the  range 
reflecting  optimal  corrosion  control  during  3  consecutive  years  of  monitoring. 

may  furttier  reduce  the  frequency  of  monitoring  for  WQPs  at  the  tap  from  annually  to  once  every  3  years  if  they  have  main- 
values  for  WQPs  reflecting  optimal  corrosion  control  during  3  consecutive  years  of  annual  monitoring.  Water  systems  may 
monitoring  for  WQPs  at  the  tap  if  they  have  maintained  90th  percentile  lead  levels  less  than  or  equal  to  0.005  mg/L,  90th 
iBvels  less  than  or  equal  to  0.65  mg/L,  and  the  range  of  WQPs  designated  by  the  State  under  §  141.82(f)  as  representing  opti- 
during  two  consecutive  six-month  monitoring  periods. 


te 
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7.  Revisions  to  §141.88 

a.  Resampling  triggers  for  composite 
source  water  samples. 

(i)  Proposed  revision  and  background. 
EPA  proposed  to  revise  §  141.88(a)  to 
delete  the  reference  to  §  141.23,  which 
pertains  to  inorganic  chemical  sampling 
requirements,  and  to  spell  out  the 
specific  requirements  for  lead  and 
copper  source  water  monitoring  in 
§  141.88(a).  The  Agency  explained  that 
it  believed  it  would  be  less  confusing  to 
specify  the  requirements  regarding  lead 
and  copper  in  Subpart  I,  where  all  other 
lead  and  copper  sampling  is  addressed. 
In  addition,  the  Agency  proposed  to 
retain  the  resampling  trigger  for 
composite  source  water  samples  for  lead 
at  the  detection  limit  of  0.001  mg/L  and 
to  change  the  resampling  trigger  for 
composite  source  water  samples  for 
copper  from  the  detection  limits  of 
0.001  mg/L  and  0.020  mg/L  to  0.160  mg/ 
L."*  EPA  also  proposed  adding  rule 
language  to  clarify  that  compositing  of 
samples  must  be  done  by  certified 
laboratory  personnel  and  to  allow 
systems  to  use  duplicates  or  original 
samples,  where  possible,  instead  of 
resampling.  The  remaining 
requirements  in  §  141.88(a),  pertaining 
to  sample  location  and  number  of 
samples,  were  retained  from  §  141.23. 

(ii)  Comments  and  analysis.  While 
most  commenters  supported  the 
proposed  revisions  to  §  141.88(a),  a  few 
commenters  raised  issues.  One 
commenter  asked  how  the  90th 
percentile  would  be  calculated  when 
samples  are  composited.  EPA  would 
like  to  clarify  that  compositing  applies 
to  source  water  samples  only.  Tap 
samples  cannot  be  composited. 
Therefore,  compositing  does  not  affect 
the  way  in  which  the  90th  percentile  is 
to  be  calculated. 

Another  commenter  discussed  the 
potential  impact  of  rounding  the 
reported  value  for  the  composite 
sample.  The  conunenter  was  concerned 
that  if  water  systems  with  a  source 
water  lead  level  just  above  0.001  mg/L 
rounded  down  to  0.001  mg/L,  under  the 
proposed  rule,  resampling  of  the 
composite  sample  would  not  need  to 
occur.  EPA  has  addressed  this  potential 
problem  by  revising  the  language  in 
today's  action  to  change  the  resampling 
triggers  from  lead  levels  greater  than 


'■■Since  up  to  five  samples  may  be  composited  for 
analysis,  in  1936,  EPA  proposed  resampling  triggers 
that  are  one-fifth  of  the  levels  above  which  EPA 
recommends  source  water  treatment.  (EPA's 
guidance  document  Lead  and  Copper  Rule 
Guidance  Manual  Volume  II:  Corrosion  Control 
recommends  source  water  treatment  when  the 
concentration  of  lead  in  the  source  water  is  greater 
than  0.005  mg/L  or  the  concentration  of  copper  in 
source  water  is  greater  than  0.800  nig/L.) 


0.001  mg/L  and  copper  levels  greater 
than  0.160  mg/L  to  lead  levels  greater 
than  or  equal  to  0.001  mg/L  and  copper 
levels  greater  than  or  equal  to  0.160  mg/ 
L. 

hi  the  April  1996  Proposal,  EPA 
requested  public  comment  on  whether 
compositing  should  be  allowed  in  light 
of  the  fact  that  the  resampling  trigger  for 
composited  lead  source  water  samples 
is  the  detection  limit  and  therefore,  half 
the  samples  whose  true  value  is  at  the 
MDL  could  be  reported  as  false 
negatives.  While  no  commenters 
suggested  eliminating  compositing  due 
to  the  above-mentioned  concern,  several 
commenters  wanted  compositing  to  be 
eliminated  because  of  a  concern  about 
the  ability  of  laboratories  to  successfully 
analyze  samples  near  the  detection 
limit.  The  Agency  does  not  believe  that 
it  is  appropriate  to  eliminate  flexibility 
and  potential  cost  savings  for  some 
utilities  because  some  laboratories  may 
not  be  able  to  meet  the  criteria  to 
perform  compositing.  Therefore, 
compositing  is  being  retained  in  today's 
action. 

(iii)  Today's  action.  EPA  has  made  the 
following  changes  to  §  141.88(a)(1).  The 
requirements  for  source  water  sample 
location,  number  of  source  water 
samples,  and  collection  methods  have 
been  incorporated  directly  into 
§  141.88(a)(1)  and  the  reference  to 
§  141.23  has  been  eliminated.  Systems 
may  composite  up  to  five  soiuce  water 
samples.  The  compositing  must  be  done 
by  certified  laboratory  personnel.  If  the 
lead  concentration  in  the  composite 
sample  is  greater  than  or  equal  to  0.001 
mg/L  or  the  copper  concentration  in  the 
composite  sample  is  greater  than  or 
equal  to  0.160  mg/L,  then  the  system 
must  take  and  analyze  a  follow-up 
sample  at  each  sampling  site  used  in  the 
composite  within  14  days;  however,  if 
duplicates  of,  or  sufficient  quantities 
from,  the  original  samples  from  each 
sampling  point  used  in  the  composite 
are  available,  the  system  may  use  these 
instead  of  resampling. 

b.  Reduced  source  water  monitoring 
for  systems  without  State-designated 
maximum  permissible  source  water 
levels. 

(i)  Proposed  revision  and  background. 
In  1996,  EPA  proposed  to  add 
provisions  to  the  source  water 
monitoring  requirements  that  would 
allow  the  same  reduction  in  the 
frequency  of  soiut:e  water  monitoring 
for  systems  that  exceed  an  action  level 
if  the  source  water  lead  and  copper 
levels  are  low  and  the  State  has 
determined  that  source  water  treatment 
is  not  required.  This  change  would 
allow  such  systems  to  reduce  the 
frequency  of  source  water  monitoring  on 


the  same  schedule  a*  systems  that  are 
fSreating  their  source  water  and 
complying  with  the  State-specified 
maximum  permissible  source  water 
levels.  EPA  proposed  that  the  systems 
exceeding  an  action  level  after  the  State 
has  determined  that  source  water 
treatment  is  not  required  be  allowed  to 
reduce  the  frequency  of  source  water 
monitoring  if  the  source  water  lead 
concentrations  are  less  than  0.005  mg/ 
L  and  the  soiure  water  copper 
concentrations  are  less  than  0.8  mg/L. 
EPA  proposed  these  levels  since  Agency 
guidance  suggests  these  are  the  levels 
above  which  source  water  treatment 
may  be  appropriate  (EPA,  1992c). 

(ii)  Comments  and  analysis.  Several 
commenters  suggested  refinements  to 
the  rule  language  to  make  it  more 
consistent  with  other  parts  of  the  rule. 
One  of  these  commenters  suggested  that 
reduced  source  water  monitoring  be 
allowed  if  source  water  levels  are  "less 
than  or  equal  to"  (instead  of  "less  than") 
0.005  mg/L  lead  and  0.8  mg/L  copper. 
EPA  agrees  that  the  lead  and  copper 
concentrations  should  be  "less  than  or 
equal  to"  the  source  water  threshold 
levels  and  has  made  this  change  in 
today's  action. 

A  second  commenter  suggested  that 
EPA  set  the  same  lead  and  copper 
concentrations  for  reduced  source  water 
monitoring  as  for  accelerated  reduced 
lead  and  copper  monitoring  at  the  tap. 
The  Agency  agrees  that  it  is  less 
confusing  to  use  the  same  lead  and 
copper  thresholds  for  both  accelerated 
reduced  tap  water  monitoring  and 
reduced  source  water  monitoring  where 
the  State  has  determined  that  source 
water  treatment  is  not  required.  Today's 
action  therefore  establishes  0.65  mg/L  as 
the  copper  threshold  for  reduced  source 
water  monitoring  where  the  State  has    < 
determined  that  no  source  water  ♦ 

treatment  is  required.  The  Agency 
estimates  that  less  than  one  percent  of 
water  systems  have  source  water  copper 
levels  between  0.65  mg/L  and  0.8  mg/ 
L  (EPA,  1988).  EPA  thus  believes  that 
very  few,  if  any,  systems  will  be 
precluded  from  reducing  source  water 
monitoring  as  a  consequence  of 
establishing  this  slightly  more  stringent 
threshold  than  the  Agency  proposed  in 
1996. 

Another  commenter  criticized  the 
Agency  for  not  proposing  to  revise  the 
reduced  source  water  monitoring 
frequency  consistent  with  a  5/10/15 
year  monitoring  framework  for  chemical 
contaminants  regulated  by  the  Phase  11/ 
V  rules  that  the  Agency  was 
considering.  In  1997,  EPA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  that  requested  comment  on  ' 
possible  Chemical  Monitoring  Reform 
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and  Permanent  Monitoring  Relief 
provisions  for  t  le  chemicals  regulated 
imder  the  Phas<  II/V  rules  (62  FR  36100. 
Jul.  3,  1997).  EF  A  has  since  decided  not 
to  move  forwari  1  with  Chemical 
Monitoring  Ref(  irm.  However,  the 
Agency  has  pub  lished  Alternative 
Monitoring  Gui  iance  (formerly  known 
as  the  Permanei  it  Monitoring  Relief)  that 
permit  States  m  eeting  specified 
conditions  to  is  iue  five-year  monitoring 
waivers  for  con  aminants  to  which  the 
State  has  deterr  lined  the  system  is  not 
vulnerable  (EPA.  1997b).  Unless  a 
waiver  has  beei  issued,  the  system  must 
continue  to  moi  litor  for  the  Phase  II/V 
chemicals  with  n  the  3/6/9  year 
framework. 

The  Agency  c  grees  that  a  consistent 
framework  for  c  hemical  contaminants  is 
desirable  to  the  extent  that  it  does  not 
jeopardize  public  health  protection  or 
the  environmei]t.  EPA  does  not  believe 
it  would  be  appropriate  to  revise  the 
monitoring  freq  iiency  for  lead  and 
copper  in  sourc  3  water  along  the  lines 
being  considere  d  for  the  Chemical 
Monitoring  Ref  )rm/Permanent 
Monitoring  Rel  ef,  however.  Other 
regulated  chem  cal  contaminants 
address  chemicals  where  existing 
contamination  i  ind  vulnerability  to 
future  contamii  lation  can  be  identified 
relatively  easil)  and  where  the  public 
health  concern  is  overall  lifetime 
exposure.  The  i  ssues  pertaining  to  the 
control  of  lead  ind  copper  are 
significantly  dinerent.  The  health  effect 
of  primary  condern  is  exposure  to  lead 
for  children.  Si:  ice  systems  triggered 
into  source  wat  jr  monitoring  exceed 
one  or  both  action  levels,  EPA  does  not 
believe  it  appropriate  to  reduce  the 
monitoring  free  uency  for  source  water 
beyond  the  schedule  in 
/Vhile  the  Agency  is 


lead  and  coppe 
todav's  action. 


sensitive  to  the  implementation 
complications  arising  from  different 
frequencies,  it  does  not  believe  that 
adequate  public  health  protection 
should  be  sacrificed  merely  for  the  sake 
of  consistency. 

One  commenter  pointed  out  a 
discrepancy  in  the  proposed  language  at 
§  141.88(e)  regarding  whether  systems 
are  required  to  monitor  for  both  lead 
£md  copper.  The  language  in 
§  141.88(e)(1)  has  been  revised  to  clariiy 
that  systems  subject  to  source  water 
monitoring  requirements  must  sample 
for  both  lead  and  copper. 

Finally,  one  commenter  stated  that  in 
making  these  revisions,  EPA  was  setting 
source  water  treatment  levels  by  default. 
EPA  does  not  intend  to  set  specific 
levels  requiring  source  water  treatment. 
EPA's  intent  is  to  specify  the  levels  of 
lead  and  copper  in  source  water  which 
will  determine  whether  a  system  can 
reduce  source  water  monitoring. 

(iii)  Today's  action.  EPA  has  therefore 
finalized  the  revision  as  proposed, 
incorporating  the  clarification  discussed 
above.  Sections  141.88(e)(1)  and  (2) 
have  been  revised  to  allow  water 
systems  that  exceed  the  action  level,  but 
for  which  the  State  has  determined  that 
source  water  treatment  is  not  needed,  to 
reduce  the  frequency  of  source  water 
monitoring  if  the  system  maintains 
source  water  lead  levels  at  or  below 
0.005  mg/L  and  source  water  copper 
levels  at  or  below  0.65  mg/L  for  three 
consecutive  monitoring  periods,  if  using 
an  exclusively  ground  water  source,  or 
three  consecutive  years,  if  using  a 
surface  water  or  combined  surface  and 
ground  water  source. 

8.  Revisions  to  Laboratory  Certification 
Requirements  in  §141.89 

a.  Proposed  revision  and  background. 
EPA  noted  in  the  April  1996  Proposal 


that  the  proposed  changes  to  the 
composite  source  water  resampling 
triggers  for  lead  and  copper  at 
§  141.88(a)(l)(iii)  necessitate  revisions 
to  the  laboratory  certification 
procedures  pertaining  to  composite 
source  water  samples  at 
§  141.89(a)(l)(iii).  EPA  therefore 
proposed  to  delete  the  requirement  for 
a  laboratory  to  achieve  the  MDL  for 
copper.  It  is  no  longer  necessary  to 
specify  that  laboratories  be  capable  of 
achieving  the  copper  MDL  in  order  to 
accept  composite  source  water  samples. 
With  the  copper  resampling  trigger  set 
at  0.160  mg/L,  the  laboratory  will  be 
sufficiently  tested  on  its  capabilities 
under  §  141.89(a)(l)(ii)(B)  where  it  is 
required  to  achieve  a  quantitative 
acceptance  limit  of  ±10  percent  of  the 
actual  amount  of  the  performance 
evaluation  sample  when  the  actual 
amount  is  greater  than  or  equal  to  0.050 
mg/L. 

b.  Comments  and  analysis.  EPA  did 
not  receive  any  comments  objecting  to 
this  revision. 

c.  Today's  action.  The  Agency  has 
revised  §  141.89(a)(l)(iii)  to  delete  the 
requirement  for  laboratories  to  achieve 
the  copper  MDL  in  order  to  accept 
composite  samples.  Sections 
141.89(a)(l)(iii)(A)  and  (B)  have  been 
eliminated  since  they  no  longer  are 
necessary. 

9.  Revisions  to  System  Reporting 
Requirements  in  §141.90 

EPA  is  promulgating  a  number  of 
changes  to  water  system  reporting 
requirements  at  §  141.90.  The  following 
chart  summarizes  these  changes. 


Table  4.— Summary  of  Changes  to  System  Reporting  Requirements 


Paragrai  h 


141.90(a)(1),  intr(^ductory 

text, 
141.90(a)(1)(il) 


141.90(a)(1)(ili)  . 

141.90(a)(1)(iv) 

141.90(a)(1)(vill) 
141.90(a)(2)  


141  90(a)(3) 


Revision 


Remove  reference  to  §141.88  and  revise  examples  of  "applicable  monitoring  periods"  to  in- 
clude a  9-year  monitoring  period. 

Remove  requirement  for  certification  of  first-draw  samples  collected  by  tfie  system  

Replace  with  new  requirement  for  documentation  to  accompany  sample  invalidation  re- 
quests. 

Remove  requirement  for  certification  pertaining  to  first-draw  samples  collected  by  residents 
and  reserve  paragraph. 

Modify  to  address  reporting  requirement  tor  those  systems  for  which  the  State  will  be  calcu- 
lating the  system's  90th  percentile  lead  and  copper  levels. 

Add  requirement  for  reporting  WQP  monitoring  results  collected  under  §§141.87(c)-(f)  

Remove  requirement  for  CWSs  to  send  letter  to  State  demonstrating  why  a  sufficient  num- 
ber of  Tier  1  sites  cannot  be  located. 

Replace  with  a  new  requirement  for  NTNCWSs  that  cannot  find  enough  first-draw  sampling 
sites  to  identify  non-first-draw  sample  times  and  locations. 

Remove  requirement  for  NTNCWSs  to  send  letter  to  State  demonstrating  why  a  sufficient 
number  of  Tier  1  sites  cannot  be  located. 


Preamble 
discussion 


C.9.a. 

C.9.b. 
C.5.k. 

C.9.b. 

C.9.C. 

C.2.b. 
C.S.b. 

C.5.C. 

C.S.b. 
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Table  4.— Summary  of  Changes  to  System  Reporting  Requirements— Continued 


Paragraph 

Revision 

Preamble 
discussion 

141.90(a)(4)  

141.90(a)(5)  

Replace  with  a  new  requirement  for  systems  monitoring  at  the  tap  less  frequently  than  once 
every  6  months  to  notify  the  State  within  60  days  if  there  are  any  changes  in  treatment  or 
addition  of  a  new  source  water. 

Remove  requirement  to  send  letter  to  State  demonstrating  why  50%  of  sampling  sites  are 
not  served  by  lead  service  lines. 

Replace  with  new  reporting  requirement  for  small  systems  requesting  a  monitoring  waiver  ... 

Remove  reporting  requirements  associated  with  requesting  reduced  monitoring  

C.5.J.  &  C.5.1. 

C.5.b. 

C.5.1. 
C5f 

141.90(e)(2)  

Replace  with  new  reporting  requirement  demonstrating  representative  locations  for  biweekly 
entry  point  water  quality  parameter  monitoring  after  the  installation  of  corrosion  control 
treatment. 

Revise  all  references  to  "§141. 84(f)"  to  read  "§141.84(6)" 

c.e.b. 

C.3.b 

141.90(e)(4)  

141.90(f)  

Remove  reporting  requirements  associated  with  rebutting  presumption  of  control  of  entire 
length  of  LSL. 

Add  new  requirement  for  systems  collecting  LSL  samples  after  partial  lead  service  line  re- 
placement to  report  results  to  the  State. 

Revise  deadline  for  reporting  completion  of  public  education  tasks  

C.3.b. 
C.3.b. 
C4c 

141.90(h)  : 

Add  new  requirement  for  reporting  lead  and  copper  concentrations  where  ttie  State  cal- 
culates a  system's  90th  percentile  levels. 

C.9.C. 

Most  of  these  changes  are  described  in 
more  detail  in  other  sections  of  the 
preamble,  as  indicated  in  the  table 
above.  The  remaining  changes  to  system 
reporting  requirements  are  described 
below. 

a.  Timing  of  reporting  of  tap  water 
monitoring  for  lead  and  copper  and 
water  quality  parameter  monitoring. 

(i)  Proposed  revision  and  background. 
The  introductory  text  of  §  141.90(a)(1)  of 
the  1991  LCR  requires  a  water  system  to 
report  monitoring  data  to  the  State  for 
all  tap  water  samples  within  the  first  10 
days  following  the  end  of  each 
applicable  monitoring  period  specified 
in  §§  141.86, 141.87,  and  141.88.  The 
applicable  monitoring  periods  listed  in 
the  original  rule  were  "every  six- 
months",  "annually",  and  "every  3 
years."  Because  the  proposed  revisions 
included  a  provision  that  would  allow 
certain  small  water  systems  to  conduct 
tap  water  monitoring  once  every  nine 
years  (see  §  141.86(g)),  EPA  also 
proposed  a  revision  to  the  introductory 
text  of  §  141.90(a)(1)  to  include  "every 
9  years"  as  one  of  the  applicable 
monitoring  periods.  In  the  August  1998 
Notice,  the  Agency  proposed  to  add 
"quarterly"  to  this  list  to  reflect  the 
proposed  requirement  that  water 
systems  subject  to  the  WQP  monitoring 
requirements  of  §§  141.87(d)  and  (e) 
report  these  results  quarterly.  Because 
EPA  was  also  proposing  to  give  States 
explicit  discretion  to  require  more 
frequent  reporting  of  WQP  results,  the 
Agency  also  proposed  to  add  a  qualifier 
«  to  the  introductory  text  of  §  141.90(a)(1) 
to  make  clear  that  the  specific  WQP 
reporting  requirements  took  precedence 
over  the  general  reporting  requirements 
wherever  the  two  appeared  to  be  in 
conflict. 


(ii)  Comments  and  analysis.  One 
commenter  pointed  out  that  EPA  had 
apparently  omitted  the  phrase,  "below 
for,"  in  the  first  sentence  of  the 
proposed  rewording  in  the  April  1996 
Proposal.  EPA  agrees  that  the  phrase 
was  inadvertently  omitted  from  the 
April  1996  Proposal  and  has  corrected 
the  error  in  today's  action.  No 
commenter  took  issue  with  the 
proposed  changes  to  the  introductory 
text  of  §  141.90(a)(1)  in  response  to 
either  the  April  1996  Proposal  or  the 
August  1998  Notice. 

(iii)  Today's  action.  The  introductory 
text  of  §  141.90(a)(1)  has  been  revised  to 
reflect  "every  9  years"  as  one  of  the 
applicable  reporting  frequencies. 
Today's  action  also  revises  the 
introductory  text  of  §  141.90(a)(1)  to 
include  the  qualifying  phrase,  "except 
as  provided  in  paragraph  (a)(l)(viii)  of 
this  section."  Since  today's  action 
retains  the  requirement  for  a  six-month 
monitoring  period  for  WQPs  after  the 
State  designates  OWQPs  under 
§  141.82(f),  instead  of  revising  this  to  a 
quarterly  period,  EPA  has  omitted 
"quarterly"  from  the  list  of  applicable 
monitoring  periods  referenced  in  the 
introductory  text  of  §  141.90(a)(1).  The 
Agency  believes  that  the  language  of 
§  141.90(a)(l)(viii),  added  by  today's 
language,  makes  clear  that  systems  must 
report  these  WQP  monitoring  results  to 
the  State  no  less  frequently  than  every 
six  months. 

Today's  action  also  makes  one 
technical  correction  to  the  introductory 
text  of  §  141.90(a)(1).  This  language,  as 
promulgated  in  1991,  referenced  tap 
water  samples  collected  in  accordance 
with  §  141.86,  WQP  samples  collected 
in  accordance  with  §  141.87,  and  source 
water  samples  collected  in  accordance 


with  §  141.88.  Because  the  reporting 
requirements  for  source  water 
monitoring  are  specified  in  §  141.90(b) 
and  not  in  §  141.90(a)(1),  the  reference 
to  §  141.88  has  been  deleted  from  the 
introductory  text  of  §  141.90(a)(1). 

b.  Elimination  of  certification 
requirements  pertaining  to  first-draw 
samples. 

(i)  Proposed  revision  and  background. 
Section  141.90{a)(l)(ii)  of  the  LCR.  as 
promulgated  in  1991,  required  water 
systems  to  certify  that  each  sample 
collected  by  the  system  pursuant  to 
§  141.86(d)  was  one-liter  in  volume  and, 
to  the  best  of  the  system's  knowledge, 
had  stood  motionless  in  the  service  line 
or  in  the  interior  plimibing  of  a 
sampling  site  for  at  least  six  hours. 
Section  141.90(a)(l)(iii)  required  water 
systems  to  certify  that  each  tap  sample 
collected  by  residents  was  taken  after 
the  water  system  informed  the  residents 
of  the  proper  sampling  procedures.  EPA 
included  these  requirements  to  help 
ensure  use  of  the  proper  sampling 
protocol  contained  in  §  141.86.  Most 
water  systems  have  now  completed  at 
least  two  rounds  of  monitoring  for  lead 
and  copper  and  have  experience  in 
collecting  first-draw  samples.  Because 
the  Agency  believes  that  continuing  to 
require  systems  to  provide  these 
certifications  every  monitoring  period 
imposes  a  burden  that  can  no  longer  be 
justified,  EPA  proposed  eliminating 
these  two  certification  requirements  in 
the  April  1996  Proposal. 

(ii)  Comments  and  analysis.  Most 
commenters  supported  the  proposal  to 
eliminate  the  requirement  for  written 
certification  of  first-draw  sample 
collection.  However,  concern  was 
expressed  that  improper  sample 
collection  might  occur  due  to:  new 
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homeowners  wh  o  are  not  aware  of 
collection  requii  ements;  staff  turnover, 
particularly  at  N  TNCWSs;  and 
customers  who  fcrget  proper  sample 
collection  proce  lures  over  time. 

EPA  acknowle  dges  that  requiring 
written  certifica  ion  provides  an  extra 
level  of  assuranc  e  that  samples  have 
been  collected  correctly.  However,  EPA 
also  believes  tha  t  the  reduced  burden 
resulting  from  tl  e  elimination  of  these 
requirements  ou  weighs  the  benefits  of 
maintaining  the  ::ertification 
requirements,  egpecially  since 
§  141.86(b)(2)  stfll  requires  water 
systems  to  instnlct  residents  regarding 
first-draw  sample  procedures.  EPA  also 
believes  it  is  pru  dent  to  provide 
technical  assista  ice,  when  necessary,  to 
new  water  syste;  q  staff,  water  system 
customers  samp  ing  for  the  first  time, 
and  customers  v  ho  have  previously 
sampled,  to  ensi  re  proper  sample 
collection.  EPA  las  therefore  eliminated 
these  certificatic  n  requirements. 

One  commentpr  favored  elimination 
of  the  certification  requirement  but 
suggested  that  p  iblic  water  systems 
should  require  a  certification  from  the 
homeowner.  In  <  ddition,  the  commenter 
also  suggested  ai  Iding  a  requirement 
that  a  chain  of  c  istody  be  maintained 
until  the  laborat  )ry  has  finished 
analyzing  the  sa  nple.  The  LCR  will 
continue  to  require  (at  §  141.86(b)(2)) 
that  water  systei  as  provide  sampling 
instructions  to  r  ssidents  who  will  be 
collecting  first-Aaw  samples.  However, 
because  EPA  cai  i  only  regulate  water 
systems,  the  RuIb  cannot  incorporate 
language  that  w(  luld  require 
homeowners  to  jrovide  a  certification 
that  they  samph  d  correctly.  Water 
systems  are  resp  ansible  for  ensuring 
that  reported  res  ults  accurately  reflect 
the  samples  coll  jcted.  The  absence  of  a 
Federal  requiren  lent  for  chain  of 
custody  does  no  t  preclude  the  State  or 
the  system  ft'om  establishing  these 
controls.  EPA  ei  courages  States  and 
systems  to  estab  ish  the  necessary 
controls;  howev  jr,  the  Agency  has  no 
plans  to  add  a  c  lain  of  custody 
requirement  to  t  le  lead  and  copper 
regulations. 

(iii)  Today's  a  ':tion.  The  certification 
requirements  pe  rtaining  to  first-draw 
lead  and  copper  tap  water  samples, 
previously  codi  ied  at  §§  141.90(a)(l)(ii) 
and  (iii),  have  b  sen  deleted.  New 
requirements  ha  ve  been  added  at 
§141.90(a)(l)(ii  associated  with 
requesting  samj  le  invalidation  (see 
section  C.5.k.  of  this  preamble). 

c.  State  calcu.  ation/reporting  of  90th 
percentile  leveh . 

(i)  Proposed  r  ivision  and  background. 
Although  no  spt  icific  regulatory 
language  chang(  s  were  proposed,  the 


preamble  to  the  April  1996  Proposal 
requested  comment  on  a  burden 
reduction  measure  that  would  give 
States  the  flexibility  to  eliminate  the 
requirement  that  systems  calculate  and 
report  90th  percentile  lead  and  copper 
values,  provided  that  the  State  performs 
the  calculation.  A  number  of  water 
systems,  especially  small  water  systems, 
find  it  difficult  to  calculate  these  90th 
percentile  values.  Some  States  have 
found  that  the  90th  percentile  lead  and 
copper  values  submitted  by  such 
systems  are  incorrect.  Consequently,  a 
number  of  these  States  routinely 
recalculate  the  90th  percentile  values 
based  on  the  individual  tap  sample  data 
that  systems  are  required  to  submit. 
Granting  States  the  option  to  calculate 
the  90th  percentile  values  in  lieu  of  the 
water  system  would  result  in  a  biuden 
reduction  for  those  water  systems  who 
are  finding  it  difficult  and  time 
consuming  to  do  the  calculation  on  their 
own  and  would  not  increase  the  burden 
for  those  States  who  have  already  opted 
to  recalculate  the  systems'  90th 
percentile  values. 

(ii)  Comments  and  analysis.  Many 
commenters  supported  this  measure.  A 
few  commenters,  however,  did  not 
support  such  a  change.  One  commenter 
suggested  that  rather  than  eliminating 
the  requirement  for  systems  to  calculate 
and  report  90th  percentile  values,  the 
Rule  should  stipulate  that  it  is  up  to  the 
State  to  determine  whether  systems 
should  report  the  results  of  all  tap 
samples,  the  90th  percentile  values,  or 
both.  The  commenter  maintained  that 
this  change  would  be  appropriate  in 
their  State  since  the  certified 
laboratories  are  already  required  to 
calculate  and  report  the  90th  percentile 
values  based  on  the  results  of  the  lead 
and  copper  tap  samples  that  they  have 
just  analyzed. 

Because  it  is  difficult  to  ensure  that  a 
certified  lab  will  report  results  to  the 
State  within  the  reporting  time  frame 
required  of  public  water  systems, 
today's  action  does  not  include  language 
that  allows  States  the  flexibility  to  rely 
on  information  reported  to  the  State  by 
certified  laboratories  in  lieu  of  system 
reporting  of  the  lead  and  copper  tap 
water  results  and  90th  percentile 
calculations.  EPA  cannot  impose 
reporting  requirements  on  certified  labs 
through  the  LCR  and  EPA  does  not  have 
authority  to  take  enforcement  action 
against  certified  labs  that  do  not  report 
data  within  the  reporting  time  frame 
required  of  public  water  systems. 

A  few  commenters  suggested  that  the 
90th  percentile  reporting  requirements 
be  eliminated  for  small  systems  only; 
another  commenter  opposed  the 
proposed  measure  due  to  the  belief  that 


requiring  States  to  perform  these 
cedculations  would  increase  the  data 
manipulation  load  on  already 
overburdened  State  regulatory  staff. 
Some  commenters  suggested  that 
eliminating  the  requirement  for  systems 
to  calculate  the  90th  percentile  lead  and 
copper  values  would  result  in  systems 
not  having  time  to  take  appropriate 
follow-up  actions  (such  as  collecting 
WQP  samples)  within  the  required  time 
frame  if  the  State  reported  the  90th 
percentile  values  back  to  the  system 
later  in  the  monitoring  period,  or  after 
it  had  ended.  Finally,  several 
commenters  opposed  allowing  the 
States  to  calculate  systems'  90th 
percentile  levels  because  they  felt  that 
water  system  owner/operators  need  to 
take  responsibility  for  what  is  occurring 
in  their  systems. 

EPA  shares  the  concerns  raised  by 
these  commenters.  Nevertheless,  the 
Agency  believes  that  there  may  be 
instances  where  it  is  least  burdensome 
overall  for  the  State  to  perform  the 
calculations,  as  long  as  systems  are 
notified  of  the  results  sufficiently  early 
in  the  monitoring  period  to  take  any 
required  follow-up  action.  EPA 
therefore  has  included  provisions 
providing  States  some  flexibility  to 
eliminate  the  90th  percentile  reporting 
requirements  for  all  systems,  no 
systems,  or  some  subset  (e.g.,  small 
systems).  Water  systems  for  which  the 
State  will  calculate  the  90th  percentile 
lead  and  copper  levels  must  submit  the 
results  of  all  lead  and  copper  tap 
samples  to  the  State  by  a  date 
designated  by  the  State.  The  State  will 
then  calculate  the  system's  90th 
percentile  lead  and  copper 
concentrations  and  will  provide  the 
results  of  the  calculations,  in  wrriting,  to 
the  system  prior  to  the  end  of  the 
applicable  monitoring  period. 

EPA  agrees  that  if  the  State  calculates 
the  90th  percentile  lead  and  copper 
levels,  it  is  possible  that  a  water  system 
would  not  have  sufficient  time  to  collect 
water  quality  parameter  samples  dimng 
the  same  monitoring  period  that  an 
action  level  is  exceeded.  To  avoid  this 
situation,  EPA  strongly  encourages 
States  to  provide  the  results  of  the  90th 
percentile  calculations  to  each  system 
well  in  advance  of  the  end  of  the 
monitoring  period.  States  will  need  to 
advise  systems  when  they  must  submit 
lead  and  copper  tap  water  sample 
results  to  the  State  so  that  the  State  can 
do  these  calculations  in  a  timely 
manner.  While  determining  when  the 
systems  must  submit  their  lead  and 
copper  tap  results,  the  State  should:  (1) 
Consider  the  length  of  time  it  will  need 
to  review  the  lead  and  copper  tap 
results  provided  by  all  affected  water 
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systems;  and  (2)  consider  the  length  of 
time  needed  by  water  systems  exceeding 
the  lead  and/or  copper  action  level{s)  to 
collect  water  quality  parameter  samples. 
If  lead  and  copper  tap  results  are  not 
provided  by  the  date  required  by  the 
State,  it  becomes  the  system's 
responsibility  to  calculate  their  90th 
percentile  vaJues. 

The  Agency  agrees  that  all  systems 
should  take  responsibility  for  the 
quality  of  water  delivered  to  their 
customers.  However,  it  appears  that 
some  systems  still  find  it  difficult  to 
calculate  90th  percentile  lead  and 
copper  levels  correctly.  Today's  action 
allows  States  that  are  concerned  with 
the  accuracy  of  the  systems'  calculations 
to  perform  the  calculations  and  then 
provide  the  results  to  the  system  before 
the  end  of  the  monitoring  period  so  that 
the  system  can  take  appropriate  action. 
EPA  strongly  encoiuages  all  water 
systems  to  calculate  their  90th 
percentile  lead  and  copper  levels  on 
their  own  using  the  "instructions" 
foimd  in  §  141.80(c)(3)  even  if  the  State 
has  committed  to  performing  these 
calculations  and  providing  the  residts  of 
the  calculations  to  the  water  system. 
Systems  that  determine  that  they  have 
exceeded  an  action  level  may  proceed 
with  the  appropriate  follow-up 
requirements,  such  as  WQP  monitoring 
or  lead  public  education.  If,  based  on 
the  same  lead  and  copper  tap  residts 
submitted  by  the  system,  the  State 
determines  that  the  system's  90th 
percentile  lead  and  copper  levels 
actually  do  not  exceed  either  the  lead  or 
copper  action  levels,  the  system  may 
discontinue  with  any  follow-up  actions 
it  has  begim. 

(iii)  Today's  action.  EPA  has  therefore 
revised  the  requirement  at 
§  141.90(a)(l)(iv),  requiring  system 
reporting  of  the  90th  percentile  lead  and 
copper  level  calculations,  to  omit  the 
requirement  in  those  instances  where 
the  State  will  be  performing  the 
calculations  in  accordance  with  the 
provisions  specified  in  a  new 
§  141.90(h).  Section  141.90(h)  contains 
the  following  requirements. 

•  The  State  must  have  previously 
notified  the  system  that  the  State  will 
calculate  the  90th  percentile  lead  and 
copper  levels  and  have  provided  the 
system  with  a  date,  earlier  than  the  end 
of  the  monitoring  period,  by  which  the 
system  must  provide  the  results  of  all 
lead  and  copper  tap  water  samples 
collected  during  the  monitoring  period. 

•  The  system  must  provide  the 
following  information  to  the  State  by  the 
date  specified:  The  results  of  all  lead 
and  copper  tap  water  samples, 
including  the  location  of  each  site  and 
the  criteria  under  which  the  site  was 


selected  for  the  sampling  pool,  and  an 
identification  of  sampling  sites  utilized 
during  the  current  monitoring  period 
that  were  not  sampled  during  previous 
monitoring  periods  along  with  an 
explanation  why  sampling  sites  have 
changed. 

•  The  State  must  provide  the  results 
of  the  90th  percentile  lead  and  copper 
calculations,  in  writing,  to  the  water 
system  before  the  end  of  the  monitoring 
period. 

EPA  is  also  revising  §  142.14(d)(9)  to 
make  clear  that  States  must  maintain 
records  pertaining  to  any  State- 
calculated  90th  percentile  levels  along 
with  records  of  data  submitted  pursuant 
to  §141.90. 

10.  Revisions  to  §  141.43 

Paragraphs  (a)(2)  and  (b)(2)  of  §  141.43 
contain  a  one-time  requirement  for 
public  water  systems  to  identify  and 
notify  persons  that  may  be  affected  by 
lead  contamination  of  their  drinking 
water.  This  requirement  is  obsolete. 
Notification  pursuant  to  §  141.43  was  to 
have  occiured  no  later  than  June  1988. 
Moreover,  the  requirement  for  a  water 
system  to  conduct  public  education 
pursuant  to  §  141.85  as  long  as  the  water 
system  exceeds  the  lead  action  level  is 
much  more  comprehensive  and 
accomplishes  the  same  goal  of 
informing  the  public  about  the 
possibility  of  lead  contamination.  EPA 
has  therefore  deleted  and  reserved 
§§  141.43(a)(2)  and  (b)(2).  EPA  believes 
this  revision  is  appropriate  to  avoid 
confusion  and  redundancy. 

EPA  also  is  revising  §  141.43  to 
amend  the  definition  of  "lead  free"  to 
reflect  the  provisions  of  Sections 
1417(d)  and  (e)  of  the  1996  SDWA 
Amendments.  Section  1417(a)(1)  of  the 
SDWA  states  that  "no  person  may  use 
any  pipe,  any  pipe  or  plumbing  fitting 
or  fixture,  any  solder,  or  any  flux,  in  the 
installation  or  repair  of  any  public  water 
system  or  any  plumbing  in  a  residential 
or  nonresidential  facility  providing 
water  for  human  consiunption  that  is 
not  lead  fi«e."  Under  section  1417(d), 
"lead  ft«e"  means  that  solders  and  flux 
may  not  contain  more  than  0.2  percent 
lead;  pipes,  pipe  fittings,  and  well 
pimips  may  not  contain  more  than  8.0 
percent  lead;  and  plumbing  fittings  and 
fixtures  must  meet  standards 
established  under  section  1417(e)  (42 
U.S.C.  300g-6(e)).  Section  1417(e)  of  the 
SDWA  states  that  "lead  free"  with 
regard  to  plumbing  fittings  and  fixtures 
intended  to  dispense  water  for  human 
consimiption  means  those  fittings  and 
fixtures  that  are  in  compliance  with  a 
standard  established  under  that  section. 
Today's  action  adds  a  paragraph  {d)(3) 
to  §  141.43  to  incorporate  into  the 


definition  of  "lead  free"  the  following: 
"When  used  with  respect  to  plumbing 
fittings  and  fixtures  intended  by  the 
manufacturer  to  dispense  water  for 
human  ingestion  refers  to  fittings  and 
fixtiues  that  are  in  compliance  with 
voluntary  standards  and  testing 
protocols  for  the  leaching  of  lead  in 
accordance  with  42  U.S.C.  300g-6(e)." 
As  discussed  previously  (see  section 
C.5.1.(ii)(A)  of  this  preamble),  EPA  has 
recognized  NSF  International's  Standard 
61,  Section  9,  as  meeting  the 
requirements  for  a  voluntary  lead- 
leaching  standard  under  Section  1417(e) 
(62  FR  44686,  Aug.  22. 1997).  If  other 
standards  that  meet  the  requirements  of 
SDWA  sections  1417(d)  and  (e)  are 
established  in  the  future,  EPA  will 
publish  appropriate  notification  in  the 
Federal  Register. 

D.  Revisions  to  Requirements  for  States 

As  discussed  earlier  in  this  preamble, 
primacy  States  must  adopt  and  submit 
to  EPA  for  approval  a  primacy  program 
revision  to  incorporate  the  provisions  of 
today's  rule  into  their  approved  primacy 
program.  In  addition  to  the  revised 
system  requirements  in  Part  141,  today's 
rule  amends  the  State  recordkeeping 
requirements  of  §  142.14,  the  LCR- 
specific  State  reporting  requirements  in 
§  142.15(c)(4),  and  the  special  primacy 
requirements  unique  to  specific 
regulations  in  §  142.16.  These  revisions 
are  discussed  below. 

1 .  Records  kept  by  States.  As 
discussed  in  C.  of  this  preamble,  today's 
action  contains  several  conforming 
changes  to  the  State  recordkeeping 
requirements  associated  with  the  LCR.   _^ 
These  requirements  are  codified  at 
§  142.14(d)(8).  The  following 
siumnarizes  these  revisions. 

•  Section  142.14(d){8)(vii)  has  been 
eliminated. 

•  Sections  142.14(d)(8)(i)  through  (vi) 
has  been  redesignated  as 

§§  142.14(d)(8)(ii)  through  (vii), 
respectively. 

•  A  new  §  142.14(d)(8)(i)  has  been 
added  to  require  States  to  maintain 
records  of  any  system-specific 
requirements  for  (b)(1)  and  (b)(3) 
systems  that  have  corrosion  control 
treatment  installed. 

•  The  newly  designated 

§  142.14(d)(8)(vi)  has  been  revised  to 
eliminate  the  word  "and"  at  the  end  of 
the  paragraph. 

•  The  newly  designated 

§  142.14(d)(8)(vii)  has  been  revised  to 
correct  the  punctuation  at  the  end  of  the 
para^aph. 

•  Section  §  142.14(d)(8)(viii)  has  been 
revised  to  change  the  reference  to 
"Section  141.84(f)  to  read  "Section 
141.84(e)." 
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•  Section  142 .14{d)(8)(ix)  has  been 
added  to  requirt  States  to  maintain 
records  of  any  d  eterminations  of 
monitoring  or  o  her  requirements  for 
systems  monitoi  ing  for  lead  and  copper 
at  the  tap  less  fr  squently  than  every  six 
months  that  cha  age  treatment  or  add  a 
new  source  of  w  ater. 

•  Section  §  1^  2.14(d)(8)(x)  has  been 
added  to  require  States  to  maintain 
records  of  systeei-specific  decisions 
regarding  the  content  of  written  public 
education  matei  ials  and/or  distribution 
of  these  materia  s. 

•  Section  §1^2.14(d)(8)(xi)  has  been 
added  to  require  States  to  maintain 
records  of  any  s  ?stem-specific 
determinations  'egarding  use  of  non- 
first-draw  samp  es  under  §  141.86(b)(5). 

•  Section  §1^2.14(d)(8)(xii)  has  been 
added  to  require  i  States  to  maintain 
records  of  any  s  ^stem-specific  or  case- 
by-case  designa  ions  of  sampling 
locations  for  sys  tems  subject  to  reduced 
monitoring. 

•  Section  §  1'  2.14(d)(8)(xiii)  has  been 
added  to  require  States  to  maintain 
records  of  systein-specific 
determinations  pertaining  to  alternative 
sample  collection  periods  for  systems 
subject  to  reduced  monitoring. 

•  Section  §l42.14(d){8)(xiv)  has  been 
added  to  require  i  States  to  maintain 
records  of  any  d  eterminations, 
including  waive  r  renewals  and 
revocations. 

•  Section  §  1-  2.14(d)(8)(xv)  has  been 
added  to  requin  <  States  to  maintain 
records  of  any  c  eterminations  made 
regarding  repres  entative  entry  point 
monitoring  loca  ions  at  ground  water 
systems. 

•  Section  §  1-  2.14{d)(8){xvi)  has  been 
added  to  require  i  States  to  maintain 
records  of  any  s  ^stem-specific 
determinations  nade  regarding  the 
submission  of  ii  iformation  to 
demonstrate  coihpliance  with  partial 
lead  service  line  replacement 
requirements. 

•  Section  §  1-  2.14(d)(8)(xvii)  has 
been  added  to  r(  iquire  States  to  maintain 
records  of  any  s  ^stem-specific  decisions 
regarding  the  re  lubmission  of  detailed 
documentation  demonstrating 
completion  of  p  ublic  education 
requirements. 

•  Section  §  1'  2.14(d)(9)  has  been 
revised  to  inclu  le  any  State-calculated 
90th  percentile  lvalues  among  records 
States  must  mai  ntain  relative  to  data 
submitted  pursuant  to  §  141.90. 

•  Section  §  V  i2.14(d)(10)  has  been 
revised  to  inclu  le  records  of  State 
activities,  and  t  le  results  thereof,  to 
determine  comj  liance  with  the 
requirements  re  ated  to  partial  lead 
service  line  rep  acement  and  to  include 


records  of  sample  invalidation 
determinations. 

•  Section  §142.14(d)(ll)  has  been 
revised  to  change  the  reference  to 

"§§  142.14(d)(8)(i)  through  (d)(8)(viii)" 
to  read  "§§  142.14(d)(8)(i)  through 
(d)(8)(xvii)." 

2.  Reporting  requirements  for  States. 

a.  Proposed  revision  and  background. 
Under  the  1991  Rule,  States  were 
required  to  report  up  to  eleven  LCR 
implementation  milestones  for  each 
water  system.  These  milestones  were: 

•  Lead  action  level  exceedance  and 
date  of  the  exceedance; 

•  Copper  action  level  exceedance  and 
date  of  the  exceedance; 

•  Corrosion  control  study  required; 

•  Corrosion  control  study  completed 
and  date  State  received  the  results  of  the 
study; 

•  State  designation  of  CCT  and  date 
of  the  determination; 

•  State  designation  of  source  water 
treatment  and  date  of  the  determination; 

•  CCT  installed; 

•  Source  water  treatment  installed; 

•  State  designation  of  optimal  water 
quality  control  parameters  and  date  of 
the  determination; 

•  State  designation  of  maximum 
permissible  source  water  levels;  and 

•  Lead  service  line  replacement 
required,  accelerated  replacement 
schedule  (if  any),  and  annual 
compliance  with  the  replacement 
schedule. 

Through  implementation  guidance, 
EPA  had  also  requested  that  States 
report  90th  percentile  lead  and  copper 
values  in  conjunction  with  lead  action 
level  exceedance  and  copper  ac:tion 
level  exceedance  milestones, 
respectively,  and  requested  States  to 
provide  all  90th  percentile  lead  levels 
for  large  systems  and  for  any  medium- 
size  and  small  size  system  once  they 
had  exceeded  the  lead  action  level 
(EPA,  1992b). 

In  the  April  1996  Proposal,  EPA 
requested  comment  on  several  revisions 
to  these  milestones.  These  changes 
included  a  requirement  to  report  all 
90th  percentile  lead  values  for  large  and 
mediimi-size  systems,  elimination  of  the 
two  corrosion  control  study  milestones, 
the  CCT  installed  milestone,  and  the 
State  designation  of  maximum 
permissible  source  water  levels 
milestone.  The  proposed  revisions  also 
would  have  added  a  date  to  the  source 
water  treatment  installed  milestone  and 
strecunlined  the  lead  service  line 
replacement  required  milestone.  In 
addition,  the  Agency  requested  public 
comment  on  whether  it  should  require 
the  reporting  of  the  optimal  water 
quality  control  parameter  limits 
designated  by  the  State  under 


§  141.82(f),  require  the  reporting  of  the 
maximum  permissible  source  water 
levels  designated  by  the  State  imder 
§  141.83(b)(4),  and  retain  the 
requirement  for  States  to  report  any 
accelerated  lead  service  line 
replacement  schedule  established 
pursuant  to  §  141.84(f). 

In  light  of  the  public  comments 
received  and  other,  concurrent  internal 
Agency  discussions,  EPA  requested 
public  comment  in  the  April  1998 
Notice  on  another  regulatory  option 
pertaining  to  State  reporting 
requirements.  Under  the  April  1 998 
option,  EPA  would  require  the 
following: 

•  All  lead  90th  percentile  values  for 
large  and  medium-size  systems; 

•  90th  percentile  values  that  exceed 
the  lead  action  level  for  small  systems; 

•  90th  percentile  copper  values  that 
exceed  the  copper  action  level  for  all 
systems; 

•  A  new  "deemed"  milestone, 
indicating  the  system  has  optimized 
corrosion  control  and  the  basis  for  that 
determination,  and  the  date  of  the 
determination; 

•  The  streamlined  lead  service  line 
replacement  required  milestone 
proposed  in  1996;  and 

•  A  new  "done"  milestone,  indicating 
the  system  had  optimized  corrosion 
control  and  completed  any  required 
source  water  treatment  steps  and  lead 
service  line  replacement  requirements, 
and  the  date  of  the  determination. 

The  "deemed"  and  "done"  milestones 
would  be  reported  for  all  systems.  The 
lead  service  line  replacement  required 
milestone  would  continue  to  be 
reported  only  for  those  systems 
triggered  into  the  requirement. 

67^ Comments  and  analysis. 

EPA  received  mixed  conmients  in 
response  to  the  April  1996  Proposal. 
While  some  conunenters  agreed  with 
the  proposed  revisions,  others  took 
issue  with  some,  or  all,  of  the 
milestones  that  EPA  proposed  to  retain. 
In  particular,  several  commenters  took 
issue  with  the  need  to  report  many  of 
the  interim  milestones,  arguing  that  it  is 
inconsistent  with  the  concept  of 
performance  partnerships  for  EPA  to 
track  LCR  implementation  at  the  level 
suggested  by  the  milestones.  Two 
commenters  objected  to  reporting  all 
90th  percentile  lead  values  for  large  and 
medium-size  systems.  One  of  these 
commenters  thought  the  information 
would  be  confusing  to  the  public;  the 
other  commenter  raised  concern  about 
the  burden  implications.  A  third 
commenter  recommended  that  EPA 
require  the  reporting  of  all  90th 
percentile  values  for  all  systems.  None 
of  the  commenters  supported  reporting 
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of  the  additional  items  [i.e..  State- 
specified  optimal  water  quality  control 
parameters,  State-specified  maximum 
permissible  source  water  levels,  and 
accelerated  lead  service  line 
replacement  schedules)  on  which  EPA 
requested  comment.  The  reasons  for 
opposing  such  requirements  were 
similar  to  those  expressed,  in  general, 
about  State  reporting  requirements — 
lack  of  clear  justification  on  the  part  of 
EPA,  burden  implications,  and 
inconsistency  with  the  concept  of 
performance  partnerships. 

In  light  of  these  comments,  the 
Agency  thoroughly  re-examined  its  need 
for,  and  planned  use  of,  system-specific 
LCR  implementation  data.  EPA 
concluded  that  the  Agency  needs  more 
information  for  this  Rule  than  is 
generally  true  for  other  NPDWRs.  The 
Agency's  rationale  is  explained  in  the 
April  1998  Notice  and  is  based  on  the 
fact  that  lead  is  a  priority  contaminant 
as  well  as  the  nature  of  the  rule  that 
provides  States  broad  discretion  in 
specifying  precisely  what  constitutes 
compliance  for  each  water  system.  The 
Agency  also  concluded,  however,  that 
the  use  of  exception-based  reporting  " 
for  this  Rule  has  resulted  in 
imanticipated  data  anomalies  that  make 
the  use  of  the  reported  milestones 
problematic.  EPA  therefore  requested 
public  comment  on  a  revised  option  that 
would  eliminate  all  but  one  of  the 
original  treatment  milestones  and 
replace  the  others  with  two  newly 
defined  milestones  that  would  need  to 
be  reported  for  all  systems. 

Commenters  were  more  supportive  of 
the  April  1998  option  than  they  were  of 
the  1996  option.  Several  commenters 
continued  to  have  concerns,  however.  A 
few  commenters  believe  EPA  still  has 
not  provided  adequate  justification  for 
this  reporting.  In  particular,  several 
commenters  opposed  the  requirement  to 
report  the  "done"  milestone  for  every 
system  and  suggested  that  it  be  required 
only  for  those  systems  that  continue  to 
exceed  an  action  level  after  optimizing 
CCT.  One  commenter  questioned 
whether  a  system  would  ever  really  be 
done,  since  new  requirements  and/or 
other  changes  at  the  system  could 
necessitate  adjustments  in  CCT  or 
trigger  a  system  [back]  into  lead  service 
line  replacement  requirements  at  some 


"Under  the  1991  requirements,  States  only 
report  a  milestone  if  it  is  appropriate  to  a  water 
system.  Thus,  for  example,  there  is  no  requirement 
to  report  the  CCT  installed  milestone  for  a  small/ 
medium-size  system  that  is  deemed  to  be  optimized 
after  demonstrating  for  two  consecutive  six-month 
monitoring  periods  that  it  does  not  exceed  either 
the  lead  or  the  copper  action  level. 


time  in  the  future.'*  While  the  Agency 
believes  that  most  systems  not  triggered 
into  lead  service  line  replacement 
requirements  should  be  "done"  at  the 
time  they  are  considered  to  have 
optimized  corrosion  control,  the 
potential  exists  that  this  may  not  be 
true,  especially  since  there  is  no  way  to 
discontinue  source  water  treatment 
requirements  once  a  State  has 
determined  that  soiuce  water  treatment 
is  required.  The  Agency  has  eliminated 
all  milestones  that  might  otherwise 
indicate  that  a  water  system  has  been 
triggered  into  soiu-ce  water  treatment. 
EPA  therefore  believes  it  is  important 
for  States  to  explicitly  indicate  that  a 
system  is  "done,"  rather  than  for  EPA  to 
infer  this  based  on  the  "deemed" 
milestone  and  the  available  90th 
percentile  level  information.  The 
Agency  believes  the  additional  burden 
of  reporting  this  milestone  will  be 
minimal  in  those  cases  when  the 
"deemed"  and  the  "done"  milestones 
occur  at  the  same  time.  EPA 
acknowledges  that  future  events  may 
necessitate  some  "done"  systems  to 
revisit  specific  LCR  treatment  technique 
requirements.  The  Agency  will  address 
how  these  situations  are  to  be  reported 
in  implementation  guidance. 

A  few  commenters  objected  to 
reporting  90th  percentile  lead  levels 
other  than  those  reflecting  action  level 
exceedances.  EPA  would  like  to  receive 
all  90th  percentile  values  and 
encourages  States  to  provide  them.  In 
light  of  the  reporting  burden  involved, 
however,  the  Agency  is  not  requiring 
the  reporting  of  either  non-exceedance 
lead  values  for  small  systems  or  non- 
exceedance  copper  values  for  any  size 
system.  EPA  plans  to  use  the  90th 
percentile  lead  values  to  show  how 
levels  of  lead  at  the  tap  have  changed 
over  time  for  large  and  medium-size 
systems  and,  by  extrapolation,  for  small 
systems.  In  terms  of  routine  reporting, 
this  is  the  only  measiu-e  that  the  Agency 
has  for  showing  the  Rule's  effectiveness. 
The  goal  of  the  LCR  is  to  get  lead  levels 
at  the  tap  to  as  close  to  zero  as  possible. 
Without  any  90th  percentile  lead  data 
below  the  action  level,  EPA  would  have 
no  way  to  measure  progress  toward  the 
goal. 

Several  commenters  who  supported 
the  revisions  to  the  reporting 
requirements  noted  that  States  would 
need  a  long  lead  time  to  implement  the 
changes.  One  commenter,  for  example, 
mentioned  that  his  State  was  in  the 


""Systems  may  cease  lead  service  line 
replacement  before  they  have  replaced  all  the  lead 
service  lines  they  own  if  the  90th  percentile  lead 
levels  from  routine  lap  water  monitoring  do  not 
exceed  0.015  mg/L  for  two  consecutive  monitoring 
periods. 


process  of  developing  an  automated 
information  system  and  that  it  would 
not  be  possible  to  incorporate  the 
proposed  revisions  until  some  time  after 
the  new  system  was  online.  Other 
commenters  questioned  whether 
requisite  resources  would  be  available 
to  make  necessary  changes  to  State 
information  systems.  EPA  recognizes 
that  a  relatively  long  lead  time  is  needed 
to  give  States  time  to  make  changes  to 
automated  data  systems.  EPA  also  needs 
time  to  make  the  necessary  revisions  to 
the  Safe  Drinking  Water  Information 
System  (SDWIS).  Beginning  May  15, 
2000,  States  may  report  in  accordance 
with  the  new  requirements;  however. 
States  have  until  January  14,  2002  to 
complete  the  transition  to  the  new 
reporting  requirements.  States  will  not 
be  required  to  report  in  accordance  with 
the  revised  requirements  until  January 
14,  2002.  Between  May  15,  2000,  and 
January  14,  2002,  States  have  the  option 
to  report  compliance  with  either  the 
1991  reporting  requirements  or  the 
revised  requirements  in  today's  action. 
Because  of  this  compliance  schedule, 
EPA  has  separately  codified  the  new 
requirements  at  §  142.15(c)(4)(iii).  The 
requirements,  codified  in  the  1991  Rule 
at  §§  142.15(c)(4)(i)  through  (vii)  have 
been  redesignated  as 
§§  142.15{c)(4)(i){A)  through  (G), 
respectively,  and  introductory  text 
added  at  §  142.1 5(c}(4)(i)  to  identify  the 
period  during  which  they  are  to  be 
reported. 

Finally,  the  Agency  received  a  few 
comments  in  response  to  EPA's  request 
for  comment  on  the  need  for  the  rule 
language  to  explicitly  state  that  the 
Administrator  of  EPA  would  specify  the 
format  of  reporting.  No  commenter 
objected  to  this  revision,  however,  two 
commenters  suggested  that  EPA  adopt  a 
consistent  format  for  reporting  drinking 
water  data  and  adhere  to  it  to  minimize 
State  burden.  EPA  agrees  that  the 
reporting  format  for  the  LCR  should  be 
consistent  with  other  drinking  water 
data  reporting  and  will  pubUsh  specific 
formatting  instructions  as  a  part  of 
implementation  guidance. 

c.  Today's  action.  After  considering 
the  public  comments  received,  EPA  has 
revised  §  142.15(c)(4)  along  the  lines  of 
the  regulatory  option  discussed  in  the 
April  1998  Notice.  Specifically,  the 
Agency  has  made  the  following 
revisions. 

•  EPA  has  made  two  substantive 
changes  to  the  introductory  text  of 
§  142.15(c)(4).  (1)  EPA  has  changed  the 
schedule  of  reporting  from  "May  15, 
August  15,  November  15,  and  February 
15  of  each  year"  to  "quarterly." 
Although  the  Agency  has  no  plans  to 
change  the  actual  due  dates  at  the 
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current  time,  th  is  revision  provides 
flexibility  to  m<  ke  such  a  change 
through  guidan  :e.  rather  than  requiring 
another  rulema  ung,  should  it  be 
appropriate  to  ■<  Iter  the  schedule  in  the 
future.  (2)  The  \  lule  now  states  that  the 
Administrator  ( af  EPA]  will  prescribe 
the  format  of  re  Dorting.  As  discussed 
above,  this  will  be  done  through 
implementatioi  guidance. 

•  Sections  1^  2.15(c)(4)(i)  through  (vii) 
have  been  redes  ignated  as 

§§  142.15{c)(4)(  ,){A)  through  (G), 
respectively.  In  joductory  text  has  been 
added  at  §  142.  5(c)(4)(i)  to  indicate  that 
the  requiremen  s  in  that  paragraph  are 
effective  through  May  14,  2000. 

•  A  new  pars  graph  had  been  added  at 
§  142.15(c)(4)(ii )  to  indicate  that  States 
have  the  option  to  report  in  accordance 
with  the  requir(  (ments  in  either 

§  142.15(c)(4)(ii  or  §  142.15(c)(4)(iii) 
during  the  time  period  of  May  15,  2000 
through  Januar' 14. 2002. 

•  A  new  set  ( if  reporting 
requirements,  c  escribed  below,  has  been 
added  at  §  142.  .5(c)(4)(iii).  State  must 
begin  complyin  g  with  these 
requirements  on  January  14,  2002. 
Under  these  re^  ised  reporting 
requirements,  S  tates  no  longer  are 
required  to  submit  the  system  name,  as 
well  as  the  syst  jm  identification 
niunber.  EPA  d  jleted  the  requirement 
for  the  system  i  lame  as  a  part  of  LCR 
reporting  since  this  information  already 
is  contained  in  EPA's  information 
system  through  inventory  data 
submitted  und«  r  §  142.15(b). 

The  other  rev  ised  State  reporting 
requirements  aje  as  follows. 

•  The  requiri  sment  to  report  lead  and 
copper  action  L  svel  exceedances 

(§  142.15(c)(4)(  )(A),  as  redesignated,  of 
the  1991  Rule)  las  been  eliminated.  In 
its  place,  today  s  action  requires  the 
reporting  of  901  h  percentile  values  and 
the  first  and  las  t  date  of  the  monitoring 
period  for  whic  h  the  90th  percentile 
value  was  calcx  lated  as  follows: 
— All  90th  percentile  lead  values, 
regardless  of  whether  the  lead  action 
level  is  excee  ded,  for  all  large  and 
medixmi-size  systems,  pursuant  to 
§  142.15(c){4  {iii){A); 
— 90th  percent  le  lead  values  for  each 
small  system  for  each  monitoring 
period  in  wh  ch  the  system  exceeds 
the  lead  actic  n  level,  pursuant  to 
§142.15(c){4  (iii)(B);and 
— 90th  percent  le  copper  values  for  each 
system  for  ea  ch  monitoring  period  in 
which  the  sy  item  exceeds  the  copper 
action  level,  pursuant  to 
§142.15(c)(4  (iii){C). 

•  The  report  ng  of  interim  treatment 
milestones  (§§  l42.15(c){4)(i)(B)  through 
(G),  as  redesigrated,  of  the  1991  Rule) 


has  been  eliminated.  In  their  place, 
today's  action  requires  the  reporting  of 
the  following  three  milestones. 
— A  "deemed"  milestone  to  be  reported 
for  each  public  water  system  for 
which  the  State  has  designated 
optimal  water  quality  control 
parameters  under  §  141.82(f),  or 
which  the  State  has  deemed  to  have 
optimized  corrosion  control  under 
§  141.81(b)(1)  or  (b)(3).  and  the  date 
and  basis  of  the  determination.  This 
milestone  is  to  be  reported  for  all 
systems,  pursuant  to 
§  142.15(c)(4)(iii)(D).  The  Agency  will 
provide  instructions  on  how  to  report 
different  scenarios  (e.g.,  the  system 
adjusted  existing  treatment  rather 
than  installing  new  CCT)  in  the 
implementation  guidance. 
— Each  public  water  system  required  to 
begin  replacing  lead  service  lines  as 
specified  in  §  141.84  and  the  date  the 
system  is  to  begin  replacement, 
pursuant  to  §  142.15{c)(4)(iii)(E). 
— A  "done"  milestone  to  be  reported  for 
each  public  water  system  that  has 
completed  all  of  the  following 
requirements,  as  appropriate: 
Optimization  of  corrosion  control;  any 
applicable  source  water  treatment 
requirements  under  §  141.83;  and  any 
applicable  lead  service  line 
replacement  requirements  imder 
§  141.84.  States  also  are  required  to 
report  the  date  of  the  State's 
determination  that  these  requirements 
have  been  completed.  This  milestone 
is  to  be  reported  for  all  systems, 
pursuant  to  §  142.15(c)(4)(iii)(F). 
3.  Special  primacy  considerations.  As 
discussed  in  C  of  this  preamble,  today's 
action  contains  several  changes  to  the 
language  of  §  142.16(d).  These  changes 
are  summarized  below: 

•  EPA  has  added  provisions  at 
§  142.16(d)(1)  for  States  to  use  an 
alternative  method  of  aggregating 
multiple  measiuements  taken  during  a 
single  day  for  a  water  quality  parameter 
at  a  sample  location.  States  need  not 
submit  anything  under  this  paragraph  if 
they  elect  to  use  the  formula  for 
aggregating  these  results  specified  in 

§  141.82(g). 

•  Section  142.16(d)(3)  has  been 
revised  to  eliminate  the  requirement  for 
States  to  specify  in  their  primacy 
applications  how  they  plan  to  verify 
PWS  demonstrations  of  limited  control 
over  lead  service  lines. 

•  A  new  §  142.16(d)(4)  has  been 
added  to  require  States  to  specify  in 
their  primacy  applications  how  they 
plan  to  determine  periods  when  lead 
levels  are  likely  to  be  the  highest  for 
community  water  systems  subject  to 
reduced  monitoring  that  collect  tap 


water  lead  and  copper  samples  in 
months  other  than  June,  July,  August, 
and/or  September. 

E.  Burden  Reduction  Suggestions  Not 
Adopted 

In  the  preamble  to  the  April  1996 
Proposal,  EPA  requested  public 
comment  on  seven  biu'den  reduction 
suggestions  that  the  Agency  had 
received  in  the  Summer  of  1995  but 
which  EPA  had  not  evaluated 
thoroughly.  EPA  did  not  propose 
specific  provisions  in  the  April  1996 
Proposal,  but  indicated  that  the 
comments  might  be  considered  for 
further  rulemaking  after  they  had  been 
fully  evaluated.  The  Agency  invited 
comments  to  provide  suggestions  as  to 
how  these  suggestions  might  be 
implemented. 

After  considering  the  comments 
received  and  other  factors,  EPA  has 
decided  to  adopt  two  of  the 
suggestions — flexibility  for  States  to 
eliminate  system  reporting/calculation 
of  90th  percentile  levels  and  elimination 
of  the  public  service  annoimcement  task 
under  public  education  for  small 
systems.  These  revisions  are  included  in 
today's  action  and  discussed  in  sections 
C.9.C.  and  C.4.b.(i),  respectively  of  this 
preamble.  The  Agency  has  no  plans  to 
implement  the  other  five  suggestions.  A 
summary  of  the  comments  received  on 
these  suggestions  and  EPA's  rationale 
for  not  adopting  them  follows. 

1 .  Reduced  Frequency  of  Water  Quality 
Parameter  Monitoring  at  Entry  Points  for 
Systems  Subject  to  Water  Quality 
Parameter  Monitoring  Requirements 

a.  Burden  reduction  suggestion  and 
background.  The  regulations  require  all 
large  water  systems  (except  (b)(3) 
systems),  and  many  small  and  medium- 
size  water  systems  that  install  OCCT  to 
collect  one  sample  at  each  entry  point 
to  the  distribution  system,  at  least  every 
two  weeks  (biweekly),  for  pH,  and,  if 
alkalinity  or  a  corrosion  inhibitor  is 
adjusted  as  part  of  OCCT,  a  reading  of 
the  dosage  rate  of  the  chemical  used  to 
adjust  alkalinity  or  the  inhibitor  used, 
and  the  alkalinity  concentration  or 
concentration  of  orthophosphate  or 
silica  (whichever  is  applicable).  In  the 
April  1996  Proposal,  EPA  asked  for 
comment  on  whether  the  frequency  of 
this  monitoring  should  be  reduced  from 
biweekly  to  monthly. 

b.  Comments  ana  analysis.  EPA 
received  a  number  of  comments  on  this 
issue.  Over  half  the  conmienters  favored 
revising  the  rule  to  allow  less  frequent 
monitoring,  at  least  for  ground  water 
systems  not  under  the  influence  of 
surface  water.  These  commenters 
expressed  the  opinion  that  monthly,  or 
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even  quarterly,  entry  point  WQP 
monitoring  should  provide  sufficient 
information  for  systems  and  States  to 
ensure  maintenance  of  optimal 
corrosion  control.  Several  commenters 
noted  that  biweekly  monitoring 
represents  a  major  biu-den  for  many 
ground  water  systems,  especially  those 
which  tend  to  have  relatively  stable 
water  chemistry  and  many  entry  points. 
One  conunenter  suggested  that  EPA 
should  give  States  the  discretion  to 
determine  monitoring  frequency  on  a 
case-by-case  basis. 

The  remaining  commenters  urged  the 
Agency  to  retain  the  current 
requirement  for  biweekly  monitoring;  a 
few  suggested  that  systems  be  required 
to  collect  samples  daily  to  ensure  proper 
operational  control.  Several  of  the 
commenters  who  opposed  reducing  the 
frequency  of  monitoring  thought  that  it 
would  be  appropriate  to  reduce  the 
frequency  of  reporting  the  monitoring 
results  to  the  State,  however,  and 
suggested  that  the  reporting  frequency 
be  reduced  to  monthly  or  quarterly. 

EPA  disagrees  with  those  conunenters 
who  believe  that  monthly,  or  quarterly, 
WQP  monitoring  at  entry  points  will 
provide  sufficient  information  to  ensxu-e 
the  maintenance  of  optimal  corrosion 
control  at  most  systems.  The  Agency 
believes  there  are  a  number  of  variable^, 
such  as  pH  and  inhibitor  concentration 
that  may  affect  levels  of  lead  and  copper 
at  the  tap  within  a  matter  of  days. 
Frequent  monitoring  is  required  so  that 
appropriate  measures  can  be  taken  to 
adjust  for  these  variables  in  a  timely 
manner.  EPA  therefore  is  retaining  the 
requirement  for  biweekly  monitoring  for 
WQPs  at  entry  points  to  the  distribution 
system  and  encourages  water  systems  to 
conduct  even  more  frequent  monitoring 
for  process  control  purposes.  EPA  has 
revised  the  language  at  §  141.87(c)(2) 
regarding  the  frequency  of  WQP 
monitoring  at  the  entry  points  to  allow 
States  the  flexibility  to  require  more 
frequent  entry  point  monitoring.  The 
new  language  states  that  systems  must 
conduct  entry  point  monitoring  for 
WQPs  "no  less  frequently  than  every 
two  weeks  (biweekly)." 

EPA  is  sensitive  to  the  burden 
biweekly  entry  point  monitoring  may 
pose  for  some  systems  and  is  making  a 
change  to  help  alleviate  this  burden.  As 
discussed  in  section  C.6.b.,  EPA  is 
revising  the  LCR.  as  proposed,  to  allow 
some  ground  water  systems  to  collect 
WQP  samples  at  representative  points 
instead  of  requiring  samples  to  be 
collected  at  every  entry  point. 

As  discussed  in  section  C.2.b.,  today's 
action  also  revises  the  definition  of  what 
constitutes  compliance  with  State- 
designated  OWQPs.  For  entry  point 


WQP  monitoring,  the  system  will  be 
deemed  to  be  in  compliance  with  the 
OWQPs  so  long  as  it  has  excursions 
from  the  State-specified  values/limits  on 
no  more  than  9  days  in  a  six-month 
period. 

A  few  commenters  raised  related 
issues.  One  conunenter,  for  example, 
suggested  that  the  frequency  of  WQP 
monitoring  be  reduced  to  quarterly  both 
at  entry  points  and  within  the 
distribution  system.  This  conunenter 
also  noted  that  it  was  important  that 
States  be  able  to  adjust  monitoring 
frequencies  to  address  seasonal 
variability.  EPA  does  not  believe  that 
further  rule  changes  are  required  to 
address  these  concerns.  The  Agency 
notes  that  nothing  in  the  regulations 
precludes  a  water  system  from 
collecting  routine  distribution  system 
WQP  samples  on  a  quarterly  basis. 
Likewise,  nothing  in  the  rule  prevents  a 
State  from  setting  seasonal  ranges,  if 
appropriate,  to  reflect  seasonal 
differences  that  might  affect  water 
quality. 

2.  Use  of  Flushing/Bottled  Water  at 
NTNCWSs  in  Lieu  of  Corrosion  Control 
Treatment 

a.  Burden  reduction  suggestion  and 
background.  EPA  requested  comments 
on  whether  to  allow  NTNCWSs  to  use 
flushing  and/or  bottled  water  in  lieu  of 
installing  CCT  to  ease  the  burden  of 
installing  and  operating  CCT  at  these 
systems. 

b.  Comments  and  analysis.  In  general, 
commenters  supported  the  use  of 
flushing  and/or  bottled  water,  with 
some  commenters  suggesting  certain 
restrictions.  A  few  commenters 
suggested  allowing  flushing  and/or 
bottled  water  for  small  CWSs  as  well. 

Commenters  expressed  many  reasons 
for  supporting  the  use  of  flushing  and/ 
or  bottled  water  in  lieu  of  CCT.  The 
main  reasons  for  favoring  flushing  and/ 
or  bottled  water  were  the  cost  of 
installing  CCT,  the  lack  of  trained 
personnel  to  operate  and  maintain  the 
treatment  system,  and  lack  of  facilities 
to  house  treatment  apparatus.  Some 
commenters  believe  that  flushing  and/or 
bottled  water  is  a  more  affordable, 
practical  solution,  and  may  be  more 
protective  of  public  health  since  it 
eliminates  the  addition  of  chemicals 
into  the  water  supply  by  untrained 
personnel.  Commenters  suggested  that 
automatic  flushing  devices  are  readily 
available  and  inexpensive,  and  one 
commenter  suggested  that  public 
education  could  be  part  of  regular 
mandatory  safety  meetings. 

Other  commenters  favored  the  use  of 
flushing  and/or  bottled  water  for 
operational  reasons.  One  commenter 


explained  that  almost  all  of  the  water 
used  at  their  facility  is  for  industrial 
processes,  but  is  conveyed  in  the  same 
piping  as  water  used  for  non-potable 
purposes.  Botded  water  is  used  for 
drinking,  but  the  piped  water  is  still 
used  for  hand-washing  and  the  flushing 
of  toilets.  The  commenter  notes  that  it 
is  not  ingested  and  should  therefore 
pose  no  health  risk  from  lead  or  copper. 
Another  system  commented  that  bottled 
water  is  already  provided  to  employees 
for  aesthetic  purposes.  The  commenters 
felt  that  in  these  cases,  the  entire 
voliunes  of  water  would  need  to  be 
treated  at  considerable  cost,  with  no 
additional  health  protection,  and  the 
systems  would  still  be  paying  for  bottled 
water. 

After  considering  all  comments 
received,  EPA  has  concluded  that,  in 
general,  for  the  purposes  of  this 
nationally-applicable  rulemaking,  the 
use  of  flushing  and/or  bottled  water  for 
NTNCWSs  may  not  be  as  protective  of 
human  health,  may  not  provide  any 
significant  relief  to  systems,  and  could 
be  a  burden  increase  on  States. 

EPA  believes  that  in  order  for  a 
flushing  and/or  bottled  water  program 
to  be  effective,  and  as  protective  of 
human  health  as  the  installation  of  CCT, 
the  following  criteria  would  have  to  be 
met,  at  a  minimum.  A  water  system 
using  bottled  water  would  need  to 
ensiu«  that  the  bottled  water  meets  the 
Food  and  Drug  Administration  (FDA) 
lead  and  copper  standards  (either  via  a 
State-approved  monitoring  program  or 
via  certification  from  the  bottled  water 
purveyor  on  an  annual  basis)  and  that 
only  the  bottled  water  will  be  used  for 
human  consumption  at  all  times.  A 
system  relying  on  flushing  would  need 
to  utilize  an  automatic  flushing  device 
that  flushes  all  faucets  used  for 
consumptive  purposes  at  a  State- 
approved  frequency  identified  through  a 
State-approved  monitoring  program. 

The  flushing  and/or  bottled  water 
program  would  need  to  include 
additional  monitoring  and  reporting, 
well  beyond  what  is  presently  included 
in  the  LCR,  and  would  also  require  more 
State  oversight.  States  would  be 
required  to  review  and  approve  system 
proposals,  and  review  periodic 
submittals  by  the  system  to  determine 
compliance  with  the  flushing  and/or 
bottled  water  program.  Systems  would 
have  to  prepare  and  submit  proposals  to 
the  States,  perform  plumbing 
inspections  and  in  most  cases,  install 
automatic  flushing  devices  or  make 
other  plumbing  modifications,  which 
could  be  costly.  In  addition,  the  State 
would  need  to  include  provisions  for 
inspection  of  the  automatic  flushing 
devices  to  ensure  proper  operation. 
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Additional  tap  i  lonitoring  would  need 
to  be  conducted  by  the  systems  before 
and  after  flushing,  to  determine  how 
qi'  ■  'kly  lead  am  l/or  copper  levels  rise 
ah»    lushing,  a  id  to  determine  an 
appropriate  flus  hing  frequency.  Systems 
utilizing  flushin  g  could  waste  a 
significant  amo  mt  of  water  on  a  daily 
basis  which  adc  s  to  cost  and  may  be 
counter  to  cons(  irvation  measures 
needed  during  j  leriods  when  the  water 
supply  is  low.  1  hese  additional 
monitoring,  rep  Drting  and  program 
activities  could  increase  the  cost  and 
burden  on  States  and  systems,  which  is 
the  opposite  of  vhat  States  and  systems 
desire  and  EPA  intended. 

EPA  recogniz  js  that  there  are  some 
systems  that  ma  y  already  be  providing 
bottled  water  fa  r  aesthetic  or  other 
reasons,  and  thd  only  piped  water  in  use 
is  utilized  for  w  ashing  hands  and 
flushing  toilets.  These  systems  feel  that 
the  installation  of  CCT  provides  no 
added  health  pitotection  from  lead  and 
copper.  EPA  ah  o  recognizes  that  there 
are  systems  wh  ch  have  unique 
circumstances  \  irhich  make  compliance 
with  some  requ  rements  seem 

■  very  difficult.  This  is 
especially  the  c  ise  for  small  systems.  In 
the  SDWA  Am«  ndments  of  1996,  EPA 

develop  alternative 
compliance  tec  mologies  to  help 
systems  compl]  with  the  drinking  water 
regulations.  EP.  ^  has  published  a  list  of 
compliance  tec  mologies  for  certain 
system  sizes  that  allows  the  use  of 
point-of-use  de  aces  for  compliance 
with  the  LCR  (e  3  FR  42032,  August  6. 
1998).  EPA  feels  that  these  changes  will 

1  ivider  range  of 
compliance  opitons,  and  should 
eliminate  the  p  oblems  that  systems 

regarding  the 
installation  of  ( ICT.  EPA  also  notes  that 
there  are  numei  ous  burden  reduction 
features  alread]  incorporated  in  this 
rule.  For  the  re;  isons  stated,  EPJA  has 
ncorporate  the  use  of 
bottled  water  as  an 
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flushing  and/oi 
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control  studies  if  the 
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milst  fulfill  the 
iji§  141.82(c).  The 


reporting  requirements  imposed  on 
these  water  systems  by  §  141.90(c)(3)  are 
that  the  systems  must  report  the 
information  required  by  §  141.82(c). 
This  means  that  a  water  system  must 
report  on  its  evaluation  of  each  of  the 
three  treatment  categories  specified  and 
then  make  a  recommendation  to  the 
State  regarding  which  treatment  it 
thinks  will  provide  optimal  corrosion 
control  for  that  system.  In  the  April 
1996  Proposal,  EPA  requested  comment 
on  a  burden  reduction  suggestion  to 
eliminate  the  requirement  that  the 
system  report  on  those  treatment 
technologies  which  it  does  not  identify 
as  providing  OCCT.  The  effect  of  such 
a  change  would  mean  that  a  system 
would  only  need  to  provide  the 
justification  for  its  recommended 
treatment  to  the  State. 

b.  Comments  and  analysis.  EPA 
received  comments  on  both  sides  of  this 
issue.  States  overwhelmingly  opposed 
the  suggestion,  pointing  out  that  it 
would  greatly  increase  the  burden  on 
them  in  designating  OCCT  and  in 
dealing  with  problems  that  might  arise 
later  with  some  systems'  corrosion 
control.  EPA  agrees  and  believes  that 
those  supporting  the  suggestion 
generally  overlooked  the  requirement 
that  CCT  be  optimal  treatment,  not  just 
any  treatment  that  might  reduce 
corrosion  in  the  distribution  system. 

The  State  is  responsible  for 
designating  OCCT  for  the  system.  In 
order  to  determine  what  is  optimal  for 
a  given  water  system,  the  State  needs 
the  complete  picture  in  the  form  of  all 
the  information  developed  by  the  water 
system  in  the  course  of  its  evaluation  of 
the  three  treatment  categories.  The 
suggestion,  if  implemented,  would  not 
relieve  the  water  system  of  the  effort  to 
evaluate  the  alternative  treatments.  It 
would  only  have  relieved  the  system  of 
the  need  to  provide  the  results  of  that 
evaluation  to  the  State.  The  burden  on 
water  systems  to  report  the  results  of 
their  evaluations  to  the  State  is  more 
than  offset  by  the  States'  need  to  make 
informed  decisions  regarding  OCCT  for 
those  systems.  Having  all  the 
information  from  a  water  system  up 
front  allows  the  State  to  make  the  right 
decision  the  first  time  (which  is  actually 
a  form  of  burden  reduction)  and  ensures 
better  public  health  protection. 
Therefore,  EPA  has  decided  not  to 
implement  the  suggestion. 

4.  Use  of  Alternatives  to  Tap  Samples  to 
Assess  Corrosion  Control  Effectiveness 

a.  Burden  reduction  suggestion  and 
background.  In  the  April  1996  Proposal, 
EPA  requested  comment  on  a  burden 
reduction  suggestion  to  allow 
alternatives  to  tap  water  testing  for  lead 


and  copper  to  assess  the  effectiveness  of 
corrosion  control.  The  Agency  noted 
that  it  did  not  have  data  to  develop 
alternative  sampling  methods  that 
would  provide  information  with  as 
much  certainty  as  direct  sampling  at 
taps.  EPA  invited  the  public  to  submit 
suggestions,  and  especially  technical 
data,  that  could  be  used  in  developing 
reliable  monitoring  methods  that  do  not 
involve  household  tap  water  sampling, 
that  could  be  used  to  measure  and 
predict  actual  and/or  relative  exposures 
of  the  public  to  lead  and  copper,  and 
that  could  measure  compliance  with, 
and  the  efficacy  of,  CCT  requirements. 

b.  Comments  and  analysis.  Many 
States,  water  utilities,  municipalities, 
and  water  industry  associations 
provided  comments  on  this  issue  in 
1996;  several  of  these  reiterated  their 
comments  on  the  need  for  an  alternative 
to  tap  lead/copper  monitoring  in 
response  to  the  April  1998  Notice.  Most 
conunenters  favor  an  alternative  to 
residential  sampling.  Commenters  cited 
major  problems  with  the  current 
monitoring  requirements  such  as  lack  of 
control  over  sample  collection, 
accessibility  problems,  insufficient  sites, 
and  disagreement  with  the 
appropriateness  of  triggering  CCT 
requirements  based  on  residential 
monitoring.  Although  EPA  agrees  that 
many  of  the  problems  cited  are  valid 
issues  for  some  systems,  the  Agency  has 
not  been  able  to  identify  an  acceptable 
alternative  to  tap  water  monitoring. 

While  many  commenters  suggested 
conceptual  alternative  approaches  to 
assess  the  effectiveness  of  corrosion 
control  in  lieu  of  residential  lead  and 
copper  tap  water  monitoring,  none 
provided  specific  technical  data  that 
would  assist  the  Agency  to  develop 
acceptable  altemative(s)  to  residential 
sampling.  Some  commenters,  for 
example,  felt  that  when  pipe  rigs,  pipe 
loops,  or  corrosion  test  coupons  were 
used,  many  of  these  "surrogate"  systems 
could  be  set  up  and  operated  in 
locations  where  there  would  be  easy 
and  controllable  access  to  utility 
personnel.  Other  commenters  suggested 
that  pipe  loops  placed  in  easily- 
accessible  and  controllable  public 
buildings  or  other  structures  could  be 
directly  substituted  for  the  residential 
sampling  sites.  None  of  these 
commenters  provided  any  new  data  or 
proposals  on  exactly  how  the 
alternatives  would  be  employed,  and 
how  the  standards  for  performance  of 
such  systems  would  be  developed  and 
implemented  to  determine  OCCT. 

EPA's  basic  rationale  for  tap 
monitoring  is  simply  that  no  surrogate 
technique  has  been  identified  that  can 
allow  extrapolation  to  tap  results  with 
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either  accuracy,  precision,  or  both.  The 
Agency  agrees  that  pipe  loops,  corrosion 
coupons,  electrochemical  rate 
measurements,  and  other  kinds  of  test 
systems  may  be  useful  for  many  utilities 
to  screen  CCT  strategies.  In  some  studies 
for  individual  water  systems,  tap  water 
concentrations  were  also  predicted 
reasonably  well,  especially  for  copper. 
Establishing  a  regulatory  standard  based 
on  corrosion  rate  or  loop  testing, 
however,  woidd  introduce  additional 
complexity  to  the  regulations.  The 
concentrations  or  values  obtained  from 
these  surrogate  systems  cannot  be 
precisely  and  accurately  related  to  the 
lead  and  copper  levels  at  the  tap  since 
tap  water  levels  also  may  be  affected 
significantly  by  building-specific 
factors. 

After  carefully  evaluating  information 
from  many  sources,  EPA  believes  that 
the  published  research  data  at  this  point 
indicate  that  predicting  tap  water  90th 
percentile  levels  using  surrogate 
systems  (as  described  above)  would  be 
inherently  imprecise  on  a  national  basis, 
and  implementation  of  such  an 
approach  would  be  an  expensive  and 
impractical  regulatory  burden  imposed 
on  States,  who  would  have  to  oversee 
the  establishment  and  justification  of 
surrogate  systems  on  virtually  a  utility- 
by-utility  basis.  Additionally,  EPA 
believes  that  the  frequency  and  extent  of 
sampling  and  analyses  required  to  use 
the  surrogate  systems  woiild  not 
substantively  reduce  monitoring  burden 
but  would  introduce  greater  uncertainty 
about  the  extent  to  which  systems  were 
reducing  the  lead  and  copper  levels  at 
consumers'  taps. 

Several  commenters,  including  some 
of  the  trade  organizations  and  States, 
suggested  a  different  approach  which 
EPA  considers  to  be  more  promising 
because  it  should  be  easier  to 
implement  and  should  still  provide 
sufficient  public  health  protection. 
Although  expressed  slightly  differently 
in  each  comment,  the  common  theme  is 
that  once  the  physical  and  chemical 
nature  of  a  distribution  system  is  well- 
characterized  through  the  current 
monitoring  requirements,  reliance  could 
be  placed  on  the  continued  maintenance 
of  the  optimized  CCT. 

EPA  believes  that  this  might  represent 
a  scientifically-valid  and  feasible 
approach.  However,  to  make  this  a 
viable  regulatory  option,  additional 
research  and  several  rule  changes  would 
be  needed.  For  example,  such  an 
approach  would  require  additional 
WQP  monitoring  both  at  the  treatment 
plant  and  within  the  distribution 
system.  It  might  also  be  necessary  to 
make  changes  in  the  site  targeting  for 
copper  and  in  the  analytical  methods 


used.  In  addition,  EPA  believes  such  an 
approach  could  result  in  an  overall 
burden  increase,  especially  for  those 
small  and  medium-size  systems  that 
currently  are  not  required  to  perform 
this  type  of  process  control  monitoring 
and  for  the  States  who  would  need  to 
designate  OWQPs  and  determine 
compliance  for  these  systems. 

Such  changes  are  outside  the  scope  of 
the  current  rulemaking.  While  EPA  has 
no  immediate  plans'  to  pursue  this 
alternative,  the  Agency  may  choose  to 
evaluate  it  at  some  point  in  the  future 
if  new  data  become  available  that 
suggest  that  a  reliable  and  cost-effective 
approach  could  be  developed  and 
implemented  effectively  through  a 
national  regulation. 

5.  Reduced  Frequency  for  State 
Reporting  of  90th  Percentile  and 
Milestone  Data 

a.  Burden  reduction  suggestion  and 
background.  In  addition  to  reporting 
violations  and  follow-up  enforcement 
actions  to  EPA  quarterly.  States  are 
required  to  report  exceedances  of  lead 
and  copper  action  levels  and  other  LCR 
implementation  milestones  quarterly. 
Through  guidance,  the  Agency  also  has 
requested  that  90th  percentile  values  for 
lead  be  reported  for  all  large  and 
medium-size  systems.  In  the  April  1996 
Proposal,  EPA  requested  comment  on  a 
burden  reduction  suggestion  to  reduce 
the  frequency  of  reporting  90th 
percentile  data  (including  action  level 
exceedances  where  appropriate)  and 
LCR  implementation  milestone  data  to 
once  or  twice  a  year. 

b.  Comments  and  analysis.  The 
Agency  received  mixed  comments  on 
this  suggestion.  While  some 
commenters  supported  it,  a  number  of 
States  noted  that  it  does  not  matter  what 
the  frequency  of  reporting  is — quarterly 
or  less  frequent — as  long  as  they  could 
continue  to  submit  their  data  to  EPA 
quarterly.  Finally,  one  State  wanted  to 
retain  the  current  requirement. 

After  considering  the  comments 
received  and  the  changes  to  the  State 
reporting  requirements  discussed  in 
section  D.2.  of  this  preamble,  EPA  has 
decided  to  retain  the  requirement  to 
report  90th  percentile  and  milestone 
data  quarterly.  In  the  Drinking  Water 
Program,  EPA  reviews  violations 
quarterly  to  ensure  that  timely  and 
appropriate  follow-up  action  is 
occurring.  The  Agency  considers  a 
water  system's  most  recently  reported 
90th  percentile  lead  value  in  assessing 
the  severity  of  many  LCR  violations. 
Moreover,  as  discussed  in  section  D.2., 
EPA  has  eliminated  the  reporting 
requirements  for  all  but  three 
implementation  milestones.  As 


explained  in  the  April  1998  Notice,  the 
Agency  needs  to  have  available  in  the 
national  data  base  sufficient  up-to-date   - 
information  to  provide  a  degree  of 
oversight  and  to  answer  some  basic 
questions.  The  Agency  therefore 
believes  it  is  appropriate  for  States  to 
report  quarterly  information  for  those 
water  systems  that  have  achieved  one  or 
more  of  the  three  milestones. 

F.  Simultaneous  Compliance  Comments 

1 .  Request  for  comments  and 
background.  The  April  1998  Notice 
referenced  comments  that  had  been 
received  on  the  Notice  of  Data 
Availability  pertaining  to  the  proposed 
rule  for  Disinfection/Disinfection  By- 
products (DDBP)  (62  PR  59388, 
November  3, 1997).  Commenters  to  the 
DDBP  Notice  had  suggested  that 
compliance  with  the  proposed 
enhanced  coagulation  requirements 
could  have  an  adverse  effect  on  a  water 
system's  ability  to  maintain  compliance 
with  State-designated  optimal  water 
quality  parameters  under  the  LCR.  In 
light  of  these  concerns,  in  the  April 
1998  Notice,  EPA  requested  further 
public  comment  on  the  following  issues: 

•  How  lowering  pH  and  alkalinity 
during  enhanced  coagulation  may  cause 
LCR  compliance  problems,  given  that 
both  pH  and  alkalinity  levels  can  be 
adjusted  to  meet  OWQPs  prior  to  entry 
to  the  distribution  system. 

•  Whether  decreasing  the  pH  and 
alkalinity  during  enhanced  coagulation 
and  then  increasing  them  prior  to 
distribution  system  entry  may  increase 
exceedances  of  lead  and  copper  action 
levels. 

•  What  issues  should  be  addressed  in 
guidance  that  EPA  is  developing  to 
mitigate  concerns  about  simultaneous 
compliance  with  enhanced  coagulation 
and  LCR  requirements. 

•  Whether  additional  regulatory 
provisions  are  necessary  to  address  the 
simultaneous  compliance  issues 
pertaining  to  enhanced  coagulation  and 
LCR  requirements,  or  whether  guidance 
would  be  sufficient  to  mitigate  potential 
compliance  problems. 

2.  Comments  and  analysis.  Although 
a  few  commenters  indicated  that  they 
did  not  anticipate  simultaneous 
compliance  problems,  several  others 
expressed  concern  about  the  abiUty  of 
water  systems  to  simultaneously  comply 
with  the  enhanced  coagulation 
requirements  of  the  DDBP  rule  and  the 
LCR.  Commenters  also  were  mixed  as  to 
whether  the  issue  of  simultaneous 
compliance  could  be  addressed 
adequately  in  guidance  or  whether 
additional  regulatory  language  was 
needed. 


1996 
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different  WQPs  may  need  to  be  set  to 
define  optimal  corrosion  control 
depending  upon  the  type  of  treatment 
change.  For  example,  a  lower  pH  and 
the  addition  of  inhibitors  may  be  the 
solution  to  resolving  the  conflict 
between  pH  and  disinfection  by-product 
formation.  Systems  may  change  their 
corrosion  control  approach  from  a  high 
pH  passivation  to  an  inhibitor 
passivation  process.  A  new  set  of 
optimal  corrosion  control  parameters 
would  need  to  be  established  by  the 
State  under  this  scenario.  The  system 
would  then  need  to  meet  those  OWQPs. 

EPA  received  several  comments  that  a 
comprehensive  corrosion/corrosion  by- 
product regulation  should  be  developed 
that  addresses  other  substances  that 
come  into  contact  with  drinking  water 
that  could  have  a  corrosive  and/or 
dissolving  effect.  EPA  agrees  that 
control  of  corrosion  of  various  materials 
not  directly  related  to  health  effects  can 
be  a  concern  of  water  suppliers.  EPA 
believes  that  the  corrosion  control 
treatment  considerations  discussed 
above  provide  sufficient  flexibility  for 
water  systems  to  address  water  quality 
aesthetic  considerations.  EPA  is  also 
very  conscious  of  the  regulatory  burden 
imposed  by  the  current  SDWA 
regulations,  and  believes  that 
promulgating  corrosion-related 
regulations  to  require  utilities  to  meet 
aesthetic  performance  standards  is  not 
warranted.  EPA  does  not  have  exposure 
or  health  effects  data  that  show  that  the 
other  corrosion  by-products  merit  a 
NPDWR.  Thus,  EPA  does  not  believe 
that  the  scope  of  the  corrosion  control 
regulations  should  be  expanded  beyond 
lead,  copper  and  asbestos.  Asbestos  was 
included  in  the  Phase  II  rulemaking  (56 
FR  3526,  Jan.  30,  1991). 

EPA  also  received  comments  related 
to  the  cost  of  simultaneous  compliance. 
EPA  recognizes  that  water  chemistry 
changes  might  result  from  either 
optimization  of  corrosion  control  or 
coagulation  (or  other  treatment 
processes).  In  order  to  meet  all  finished 
water  quality  objectives,  systems  may 
need  to  modify  an  existing  process  or 
install  additional  process  equipment. 
EPA  considers  these  to  be  necessary 
changes  and  costs  to  achieve  the  best 
overall  treatment  and  risk  reduction. 
EPA  does  not  consider  the  cost  of 
chemical  feed  equipment  to  be 
significant,  especially  when  compared 
to  other  types  of  drinking  water 
treatment  technology. 

3.  Today's  action.  After  considering 
the  comments  received,  EPA  has 
concluded  that  the  LCR,  as  modified  by 
the  revisions  previously  discussed  in 
today's  action,  provides  water  systems 
sufficient  flexibility  to  address  issues 


arising  from  the  need  to  simultaneously 
comply  with  other  drinking  water 
regulations.  The  Agency,  therefore,  does 
not  plan  to  further  revise  the  LCR  to 
address  these  issues.  The  Agency  has 
developed  guidance  that  addresses  the 
issue  of  simultaneous  compliance  with 
enhanced  coagulation  and  LCR 
requirements  (EPA,  1999c). 

G.  Administrative  Requirements 

1 .  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  govenmients  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  right  and 
obligations  of  the  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  OMB  review. 

2.  Regulator}^  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  USC  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
government  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
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the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C  sees.  601  (3H5).  In  addition  to 
the  above,  to  establish  an  alternative 
small  business  definition,  agencies  must 
consult  with  SBA's  Chief  Coimsel  for 
advocacy. 

For  piu-poses  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  EPA 
considered  small  entities  to  be  those 
public  water  systems  serving  10,000  or 
fewer  customers.  Public  water  systems 
include  both  publicly  and  privately 
owned  water  systems.  In  accordance 
with  the  RFA  requirements,  EPA 
proposed  using  this  alternative 
definition  for  governmental 
jiu-isdictions,  small  businesses  and 
small  not-for-profit  enterprises  in  the 
Federal  Register  (63  FR  7620-7621, 
February  13,  1998),  requested  public 
comment,  consulted  with  small 
Business  administration  (SEA)  on  the 
alternative  definition  as  it  relates  to 
small  businesses,  and  finalized  the 
alternative  definition  in  the  final 
Consimier  Confidence  Report  regidation 
(63  FR  44512,  Aug  19,  1998).  As  stated 
in  that  Final  Rule,  the  alternative 
definition  would  be  applied  to  all  future 
drinking  water  regulations. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Lead  and  Copper  Rule  affects  each 
water  system  in  the  the  defined  imiverse 
of  small  entities  (drinking  water  systems 
serving  10,000  or  fewer  customers)  in  a 
different  way.  For  many  small  entities, 
the  rule  v/ill  result  in  a  reduced 
economic  impact.  It  will  have  a  positive 
effect  on  the  revenues  of  all  systems  but 
the  very  smallest  systems — those 
serving  fewer  then  500  customers.  Even 
for  these  systems,  however,  the 
economic  impact  will  not  exceed  one 
percent  of  their  revenues  during  the  first 
three  years;  beyond  the  first  three  years 
these  systems  also  will  experience 
burden  and  cost  savings.  In  these 
circumstances,  EPA  has  concluded  that 
the  Rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  estimates  of  the  impacts  of 
this  rule  on  small  entities  are  contained 
in  Chapter  5  of  the  Information 
Collection  Request  (EPA,  1999a). 

Although  tms  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
Today's  rule  amends  EPA's  1991  Lead 
and  Copper  Rule  to  reduce  the  burden 
on  PWSs,  especially  smaller  systems. 
These  revisions  maJce  a  number  of 
changes  including  the  establishment  of 


differing  compliance  or  reporting 
requirements  for  smaller  systems  that 
take  into  account  the  resources  available 
to  smaller  water  systems.  In  addition, 
the  final  regulation  clarifies  and 
simplifies  the  current  compliance  and 
reporting  requirements  and  eliminates 
unnecessary  or  redundant  requirements. 
The  Agency  has  incorporated  provisions 
into  the  rule  that  specifically  benefit 
many  small  entities.  These  include 
monitoring  waiver  provisions  where  the 
risk  of  high  levels  of  lead  or  copper  at 
the  tap  are  low  and  greater  flexibility  in 
the  delivery  of  required  public 
education  materiads.  In  addition,  other 
provisions,  while  not  specifically 
targeted  for  small  entities,  should 
further  reduce  burden  for  many  small 
entities.  These  provisions  include 
accelerated  reduced  monitoring,  sample 
invalidation,  elimination  of  sample  site 
justifications  and  sample  collection 
certifications,  and  flexibility  for  the 
State  to  calculate  90th  percentile  levels 
for  the  system. 

3.  Papenx'ork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2040-0210. 

This  rule  changes  recordkeeping  and 
reporting  requirements  for  some  water 
systems  and  tlie  States  in  the  following 
categories:  lead  and  copper  tap  water 
monitoring;  WQP  monitoring;  changes 
in  treatment  and  addition  of  a  new 
source;  and  LSL  replacement.  This  rule 
also  requires  more  frequent  reporting  of 
the  completion  of  public  education 
tasks  for  CWSs  serving  more  than  3,300. 
This  information  collection  is  necessary 
to  evaluate  system-specific  needs, 
including  determining  compliance, 
examining  treatment  effectiveness; 
adjusting  monitoring  frequencies  and 
schedules  to  address  possible  public 
health  concerns;  and  determining 
whether  the  public  is  receiving  timely 
notification  of  possible  health  risks 
associated  with  high  levels  of  lead  at  the 
tap. 

In  addition,  this  nde  includes 
requirements  for  States  to  report  to  EPA 
90th  percentile  lead  and  copper  values 
for  specified  water  systems;  all  systems 
that  have  optimized,  or  are  deemed  to 
have  optimized  CCT,  and  the  basis  of 
that  optimization  determination;  all 
systems  that  are  triggered  into  LSL 
replacement;  and  all  systems  that  have 
completed  the  applicable  CCT,  source 
water  treatment,  and  LSL  replacement 
requirements.  This  information  will  be 
used  to  develop  national  trends  and  to 


help  evaluate  whether  changes  in 
national  policy  or  regulations  are 
necessary  to  protect  public  health. 
Reporting  of  all  other  LCR-related 
milestones  has  been  eliminated. 

The  information  collection  in  this  rule 
is  mandatory  and  is  authorized  under 
the  Safe  Drinking  Water  Act.  The 
information  collected  is  not  confidential 
and  is  considered  public  information. 
Many  of  the  additional  recordkeeping 
and  reporting  requirements  in  this  rule 
are  offset  by  other  provisions  of  the  rule 
that  will  reduce  monitoring  burden  and 
eliminate  some  system  and  State 
reporting  requirements. 

EPA  is  required  to  estimate  the 
burden  on  water  systems  and  States  for 
complying  with  the  final  rule.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

For  the  first  three  years  of 
implementation  of  this  rule,  EPA 
estimates  that  the  annual  burden  on 
systems  for  reporting  and  recordkeeping 
will  be  225,419  hours.  This  is  based  on 
an  estimate  that  there  are  75,945 
respondents  per  year  who  will  each,  on 
average,  need  to  provide  58,813 
responses  and  that  the  average  time  per 
response  will  be  3.8  hours.  The  total 
annual  cost  burden  for  systems  is 
estimated  to  be  $3,380,500.  This 
includes  total  annual  labor  costs  of 
$3,349,000  and  non-labor  costs  of 
$31,500  for  the  purchase  of  laboratory 
supplies,  pre-printed  public  education 
materials,  and  postage.  EPA  also 
estimates  that  the  annual  burden  on 
States  for  reporting  and  recordkeeping 
will  be  69,296  hours.  The  total  annual 
average  cost  for  States  is  estimated  to  be 
$2,655,900.  This  is  based  on  an  estimate 
that  each  of  56  State  respondents  will, 
on  average,  need  to  provide  77,523 
responses  and  that  the  average  response 
will  take  0.9  hours.  This  includes  total 
aimual  labor  costs  of  $1,755,900  and 
non-labor  costs  of  $900,000  for 
contractor  support  for  the  modification 
of  State  data  systems. 
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contains  a  number  of 
intended  to  reduce  burden 
ated  with  implementing 
equirfements.  These  savings 


offset  much  of  the  burden  and  cost 
associated  with  today's  action.  Table  5 
shows  the  estimated  average  annual 
burden  and  cost  savings  and  the  net 


effect  on  burden  and  cost  for  the  first 
three  years  of  implementation. 


Table  5.- -Net  Effect  of  LCRMR  on  Average  Annual  Recordkeeping  and  Reporting  Burden  and  Cost 


Number  of 
respondents 

New/revised  requirements 

Reductions 

Net  impact  of  LCRMR 

Burden 
hours 

Total  cost 
($M) 

Burden 
hours 

Total  cost 
($M) 

Burden 
hours 

Total  cost 
($M) 

Systems  

75,945 
56 

225,419 
69,296 

3,380.5 
2,655.9 

-262,192 
-19,241 

-6,204.4 
-487.5 

-36,773 
50,055 

-  2  823  9 

States 

2  1684 

After  the  first  three  years,  systems  and 
States  are  expec  ted  to  complete  such 
activities  as  training,  reading  the 

regulatory  adoption, 
at  the  average  annual 
associated  with  today's 
ase  significantly  at  that 


regulations,  anc 
EPA  estimates 
burden  and  cos 
action  will  di 
time. 

An  Agency 
sponsor,  and  a 
respond  to  a  co 


y  not  conduct  or 
erson  is  not  required  to 
ection  of  information 
imless  it  displa;  's  a  currently  valid  0MB 
control  number  The  0MB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  <  i  and  48  CFR  Chapter 
15.  EPA  is  amei  ding  the  table  in  40  CFR 
Part  9  of  curren  ly  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  li  5t  the  information 
requirements  cc  ntained  in  this  final 
rule. 

4.  Unfunded  Mi  ndates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1  }95  (UMRA),  Public 
Law  104—4,  esta  blishes  requirements  for 
Federal  agencie !  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  gover  [iments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  r  lust  prepare  a  written 
statement,  inclu  ding  a  cost-benefit 
analysis,  for  pre  posed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenc  itures  to  State,  local, 
and  tribal  gover  iments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  c  ne  year.  Before 
promulgating  ai  EPA  rule  for  which  a 
written  statemei  it  is  needed,  section  205 
of  the  UMRA  ge  nerally  requires  EPA  to 
identify  and  coi  sider  a  reasonable 
number  of  regul  atory  alternatives  and 
adopt  the  least  (  ostly,  most  cost- 
effective,  or  leas  t  burdensome 
alternative  that  ichieves  the  objectives 
of  the  rule.  The  arovisions  of  section 
205  do  not  appl  r  when  they  are 
inconsistent  wil  h  applicable  law. 
Moreover,  sectiiin  205  allows  EPA  to 
adopt  an  altem<  tive  other  than  the  least 
costly,  most  cos  ^-effective  or  least 
burdensome  alt(  (mative  if  the 


Administrator  publishes  with  the  final 
rule  an  explanation  why.  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates  and 
informing,  educating  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  in  any  one  year.  The 
overall  effect  of  this  rule  is  estimated  to 
decrease  overall  expenditvues  to  public 
water  systems  (which  include  State, 
local,  and  tribal  govenunents  as  well  as 
the  private  sector)  to  comply  with  the 
NPDWRs  for  lead  and  copper.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

This  rule  will  establish  requirements 
that  affect  small  water  systems.  EPA  has 
determined  that  this  rule  contains  no    . 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  because  the  regulation 
requires  minimal  expenditure  of 
resources  and  applies  to  all  owners/ 
operators  of  public  water  systems,  and 
not  uniquely  to  those  owners/operators 
that  are  small  entities.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
section  203  of  UMRA. 

5.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 


and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  the  rule 
is  consistent  with,  and  only  makes 
minor  changes  to,  the  requirements 
under  the  current  national  primary 
drinking  water  regulations  for  lead  and 
copper.  The  existing  rule  imposes 
requirements  on  public  water  systems  to 
ensiu'e  that  water  delivered  to  users  is 
minimally  corrosive,  to  treat  source 
water,  remove  lead  service  lines  and 
deliver  public  education  where 
necessary  to  ensure  public  health 
protection.  Today's  rule  does  not  make 
any  significant  changes  to  these 
treatment  requirements  but,  as 
explained  elsewhere  in  today's  notice, 
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makes  minor  adjustments  to  the  rule's 
requirements  to  enhance  the  efficiency 
and  effectiveness  of  current 
requirements.  In  general,  these  changes 
should  result  in  slight  burden 
reductions  for  public  water  systems 
(some  of  which  are  owned  and  operated 
by  local  governmental  entities).  States 
may,  if  they  choose,  maintain  primary 
enforcement  authority  for  this  rule  by 
adopting  the  revisions  that  are  more 
stringent  than  the  existing  rule  (see 
Table  2  in  the  section,  "Primacy  State 
Program  Revisions,"  in  the  beginning  of 
the  preamble).  EPA  projects  that  States 
choosing  to  maintain  primacy  for  this 
rule  may  incur  a  slight  increase  in 
administrative  costs  due  to  the  adoption 
of  these  revisions,  additional  training, 
and  the  modifications  to  the  State 
reporting  requirements.  However,  the 
actual  burdens  incurred  will  vary  from 
State  to  State  and,  EPA  projects  that  the 
increased  biu-den  will  not  be  significant 
(see  discussion  of  State  impacts  in 
section  G.3.  of  this  preamble).  In 
addition,  these  revisions  provide  States 
increased  flexibility  to  make  system- 
specific  decisions  in  some  instances 
(e.g.,  sample  invalidation  [Section 
C.5.k.],  small  system  waivers  [Section 
C.5.I.],  alternative  timing  of  sample 
collection  under  reduced  monitoring 
[Section  C.5.g.]  and  representative 
locations  for  entry  point  water  quality 
parameter  monitoring  at  ground  water 
systems  [Section  C.6.b.]).  Accordingly, 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  States  or  on 
intergovernmental  relationships  or 
responsibilities.  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  rule. 

Altnough  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
consulted  with  State  and  local 
governments  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  Prior  to  the 
April  1996  Proposal,  EPA  initiated  a 
number  of  activities  to  gain  meaningful 
input  from  State  and  local  governments. 
These  activities  included:  Distribution 
of  a  stravimian  proposal  in  August  1993; 
State  involvement  in  the  development 
of  the  April  1996  Proposal;  and 
distribution  of  newsletter  articles 
highlighting  upcoming  Federal  Register 
notices  to  organizations  representing 
these  governments.  These  activities  are 
discussed  in  greater  detail  in  the 
preamble  to  the  April  1996  Proposal  (61 
FR  16364,  middle  coliunn,  Apr.  12, 
1996).  In  addition  to  continuing  these 
efforts,  EPA  has  conducted  the 
following  efforts  to  actively  coordinate 
with  these  groups. 

In  1997,  in  response  to  the  comments 
received  to  the  April  1996  proposed 


changes  in  State  reporting  requirements, 
EPA  worked  with  States  through  the 
Office  of  Ground  Water  and  Drinking 
Water's  Data  Sharing  Committee  (DSC) 
to  substantially  revise  these 
requirements.  Several  States  and  the 
Association  of  State  Drinking  Water 
Administrators  (ASDWA)  participated 
actively  in  this  effort.  The  DSC 
recommended  the  elimination  of  most 
of  the  milestones  required  by  the  1991 
Rule,  modifications  to  remaining 
milestones  including  the  reporting  of 
90th  percentile  data,  and  the  addition  of 
two  new  milestones  that  the  DSC 
believes  will  provide  more  meaningful 
data  regarding  the  implementation 
status  of  die  LCR  (EPA.  1997c).  The 
DSC's  reconunendations  have  been 
incorporated  into  today's  rule. '  ^ 

In  April  1998  and  August  1998,  prior 
to  publishing  additional  Notices  for 
comment,  EPA  again  provided  national, 
local,  and  tribal  organizations  with  brief 
articles  for  inclusion  in  their  newsletters 
aimoiuicing  upcoming  plans  to  publish 
the  Notices  and  encouraging  readers  to 
provide  EPA  comment  on  the  additional 
regulatory  options  described  in  those 
notices.  In  addition,  EPA  coordinated 
closely  with  several  national 
organizations  and  the  States  to  provide 
copies  of  the  August  18, 1998  Notice 
directly  to  those  water  systems  most 
likely  to  be  affected  by  the  regulatory 
option  discussed  in  that  notice, 
including  all  water  systems  serving 
more  than  50,000  people  and  any 
smaller-size  water  system  that  is  likely 
to  continue  to  exceed  an  action  level 
after  the  installation  of  CCT.  EPA  also 
requested  review  by  a  panel  of  State 
Drinking  Water  Program  Directors  of  the 
Agency's  estimated  impacts  on  water 
systems  and  States. 

In  February  1999.  EPA  requested  a 
panel  of  six  State  Directors  "*  to  review 
the  EPA's  revised  estimate  of  Paperwork 
Reduction  Act-related  biuden  and  costs 
associated  with  the  LCR  and  the 
LCRMR.  EPA  incorporated  the 
comments  received  from  that  review 
(EPA,  1999d)  in  the  final  estimates 
(EPA,  1999a). 

In  general.  State  and  local  * 

govenunents  support  the  provisions  of 
today's  rule  although  many  wanted  EPA 
to  adopt  more  burden  reduction  than  is 
included  in  today's  action.  Many  of  the 
suggestions  made  by  these  commenters 
have  been  incorporated  into  the  final 
rule.  In  particular,  as  described  in 
section  C.2.b.  in  this  preamble,  EPA  has 


"See  Section  D.2  of  this  preamble  for  a  detailed 
discussion  of  the  State  reporting  requirement 
changes. 

"The  panel  consisted  of  the  Directors  of  the 
Drinking  Water  program  from  Iowa,  Michigan, 
Oregon,  Rhode  Island,  South  Carolina,  and  Texas. 


revised  the  way  in  which  compliance 
with  OWQPs  is  determined  and 
substantially  revised  State  reporting 
requirements  primarily  as  a  result  of 
these  comments.  Another  concern 
raised  by  these  commenters,  the 
continuing  requirement  to  collect  tap 
water  lead  and  copper  samples,  is  not 
revised  by  today's  rule  because  the  goal 
of  the  rule  is  to  reduce  the  levels  of  lead 
and  copper  at  the  tap  to  as  close  to  the 
MCLGs  as  possible  and  the  Agency  does 
not  know  of  any  alternatives  that  will 
predict  tap  water  lead  and  copper  levels 
with  accuracy,  precision,  or  both.'^ 
Although  the  biuden  reductions  are  not 
as  extensive  as  some  State  and  local 
governments  would  like,  EPA  believes 
that  today's  rule  is  necessary  to  effect  as 
many  burden  reductions  as  possible, 
without  jeopardizing  the  level  of  public 
health  protection,  and  to  address  a 
number  of  implementation  issues, 
including  lead  service  line  replacement. 

6.  Consultation  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance      ' 
costs  on  those  communities,  unless  the 
Federal  Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  1 3084 
requires  EPA  to  provide  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
nUe,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiire  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
siginficandy  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments,  nor  does  it 
impose  substantied  direct  compliance 
costs  on  those  communities.  The 
provisions  of  today's  rule  apply  to  all 
coirmumity  and  non-transient  non- 


"  See  Section  E.4  of  this  preamble  for  a  more 
detailed  discussion  of  EPA's  rationale  for  not 
adopting  an  alternative  to  tap  water  monitoring. 


2000 


Federal  Register /Vol.  65,  No.  8  /  Wednesday,  January  12,  2000 /Rules  and  Regulations 


community  wal  er  systems.  Tribal 
governments  m  ly  be  the  owners  or 
operators  of  sue  h  systems,  however, 
nothing  in  toda  ^'s  provisions  uniquely 
affects  them.  Tl  e  overall  effect  of 
today's  rule  she  uld  be  to  reduce  water 
system  operational  costs  slightly, 
depending  on  s  ^stem-specific 
circumstances,  mth  no  change  in  the 
level  of  public  1  lealth  protection.  EPA 
therefore  concludes  that  today's  rule 
does  not  signifi  ;antly  or  uniquely  affect 
the  commimitie  s  of  Indian  tribal 
governments.  Accordingly,  the 
section  3(b)  of 
Executive  Orde'  13084  do  not  apply  to 
this  rule. 


7.  Risk  to  Child  -en  Analysis 
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9.  Likely  Ejfect  of  Compliance  With  the 
LCRMR  on  the  Technical,  Financial, 
and  Managerial  Capacity  of  Public 
Water  Systems 

Section  1420(d)(3)  of  the  SDWA  as 
amended  requires  that,  in  promulgating 
a  NPDWR,  the  Administrator  shcdl 
include  an  analysis  of  the  likely  effect 
of  compliance  with  the  regulation  on 
the  technical,  financial,  and  managerial 
capacity  of  public  water  systems.  The 
following  analysis  has  been  performed 
to  fulfill  this  statutory  obligation. 

Overall  water  system  capacity  is 
defined  in  guidance  (EPA,  1998a)  as  the 
ability  to  plan  for,  achieve,  and 
maintain  compliance  with  applicable 
drinking  water  standards.  Capacity  has 
three  components:  technical, 
managerial,  and  financial. 

Technical  capacity  is  the  physical  and 
operational  ability  of  a  water  system  to 
meet  SDWA  requirements.  Technical 
capacity  refers  to  the  physical 
infrastructure  of  the  water  system, 
including  the  adequacy  of  soiu^e  water 
and  the  adequacy  of  treatment,  storage, 
and  distribution  infrastructvu-e  It  also 
refers  to  the  ability  of  system  persoimel 
to  adequately  operate  and  maintain  the 
system  and  to  otherwise  implement 
requisite  technical  knowledge. 

Managerial  capacity  is  the  ability  of  a 
water  system  to  conduct  its  affairs  in  a 
manner  enabling  the  system  to  achieve 
and  maintain  compliance  with  SDWA 
requirements.  Managerial  capacity  refers 
to  the  system's  institutional  and 
administrative  capabilities. 

Financial  capacity  is  a  water  system's 
ability  to  acquire  and  manage  sufficient 
financial  resources  to  allow  the  system 
to  achieve  and  maintain  compliance 
with  SDWA  requirements. 

Key  Points 

There  are  75,945  water  systems 
affected  by  this  rule.  Overall,  these 
systems  are  not  expected  to  require 
significantly  increased  technical, 
financial,  or  managerial  capacity  as  a 
result  of  the  LCRMR,  as  most  of  the 
revisions  reduce  or  clarify  existing  LCR 
requirements.  The  few  exceptions  are 
highlighted  below. 

•  There  are  an  estimated  171  systems 
deemed  to  have  optimized  corrosion 
control  treatment  after  demonstrating 
that  little  or  no  lead  corrosion  is 
occurring  in  the  distribution  system.  A 
few  of  these  systems  may  be  triggered 
into  the  LCR's  corrosion  control 
treatment  requirements  because  they 
exceed  the  copper  action  level.  The  171 
systems  also  will  be  required  to  conduct 
monitoring  for  lead  and  copper  at  the 
tap,  and  in  source  water,  at  least  once 
every  three  years.  Some  of  these  systems 


already  are  conducting  such  monitoring 
but,  for  a  few  systems,  this  LCRMR 
provision  represents  a  new  requirement. 
The  affected  systems  predominantly 
serve  more  than  50,000  persons  and  are 
not  expected  to  require  significantly 
increased  technical,  financial,  or 
managerial  capacity  to  comply  with 
these  requirements.  Certainly  some 
individual  facilities  may  have 
weaknesses  in  one  or  more  of  these 
areas  but  overall  these  sy.-Jtems  with 
minimal  corrosion  in  the  distribution 
system  should  have  or  be  able  to  easily 
obtain  the  capacity  needed  for  these 
actions. 

•  There  are  an  estimated  762  systems, 
592  of  which  serve  3,300  or  fewer 
persons,  subject  to  the  LCR's  lead 
service  line  replacement  requirements. 
The  LCRMR  do  not  alter  these  basic 
requirements,  and  so  do  not  affect  the 
number  of  systems  triggered  into  these 
requirements  or  significantly  affect  the 
amount  of  lead  pipe  to  be  replaced; 
however,  the  LCRMR  do  require 
additional  consumer  notification  and 
modify  post-replacement  sampling  and 
reporting  requirements  when  the  Water 
system  replaces  less  than  the  entire 
length  of  the  lead  service  line.  These 
systems  now  will  be  required  to  provide 
consumers  served  by  the  partially- 
replaced  lead  service  line(s)  45-day 
advance  notification  of  the  replacement, 
guidance  about  possible  short-term 
increases  of  lead  levels  at  the  tap,  and 
steps  consiuners  can  take  to  minimize 
exposure.  These  systems  also  must  take 
a  post-replacement  sample  within  three 
days  of  completing  the  replacement  and 
provide  the  results  to  all  affected 
consumers  within  three  business  days  of 
receiving  the  results  fi-om  the  laboratory. 
These  requirements  strengthen  the 
notification  and  post-partial 
replacement  monitoring  and  reporting 
requirements  of  the  1991  LCR.  The 
notification  requirements  may  require 
an  enhancement  of  technical, 
managerial,  and  financial  capacity.  EPA 
anticipates,  however,  that  the  post 
partial-replacejnent  monitoring  will 
require  less  capacity  than  the  1991  LCR 
because  systems  may  now  limit  this 
monitoring  to  one  sample  per  line 
(compared  to  one  sample  per  household 
served  by  the  line)  to  comply  with  these 
requirements.  The  net  effect  should 
result  in  an  overall  decrease  of 
technical,  managerial,  and  financial 
capacity  required  to  comply  with  these 
requirements. 

•  All  75,945  water  systems 
potentially  are  affected  by  new  LCRMR 
fJrovisions  requiring  any  water  system 
subject  to  reduced  monitoring  for  lead 
and  copper  at  the  tap  to  notify  the  State 
no  later  than  60  days  after  any  change 
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in  treatment  or  the  addition  of  a  new 
source.  The  State,  in  response,  may 
require  the  system  to  conduct  some 
additional  monitoring  and/or  to  take 
other  appropriate  action  to  ensure  that 
optimal  corrosion  control  is  maintained. 
Many  States  already  impose  comparable 
requirements  as  a  condition  of  the 
operating  permit  and,  thus,  this 
provision  will  not  represent  a  new 
requirement  for  many  systems. 
Consequently,  systems  generally  are  not 
expected  to  require  significantly 
increased  technical,  managerial,  or 
financial  capacity  to  deal  with  this       * 
requirement.  Certainly  some  individual 
facilities  may  have  weaknesses  in  one  or 
more  of  these  areas  but  overall,  water 
systems  should  have  or  be  able  to  easily 
obtain  the  capacity  needed  for  these 
activities. 

•  There  are  an  estimated  6,116 
systems,  5,552  of  which  serve  50,000  or 
fewer  persons,  required  to  monitor  for 
water  quality  parameters  after  the 
installation  of  corrosion  control 
treatment  under  the  1991  LCR.  The 
LCRMR  do  not  affect  the  monitoring 
requirement  but  inakes  changes  in  the 
way  the  results  are  to  be  evaluated  to 
determine  compliance  with  State- 
designated  optimal  water  quality 
parameters.  For  some  systems  this 
revised  approach  for  determining 
compliance  is  expected  to  require 
additional  analysis  to  assess 
compliance,  but  to  result  in  fewer 
systems  incurring  violations  due  to 
temporary  short-term  fluctuations  in 
water  quality.  Some  of  these  systems 
may  need  to  enhance  their  technical, 
managerial,  and  financial  capacity  to 
comply  with  these  requirements; 
however,  most  of  the  affected  systems 
should  have  or  easily  be  able  to  obtain 
the  needed  capacity  because  fewer 
resources  will  be  required  to  address 
violations  that  likely  would  have 
occurred  under  the  1991  regulations. 
These  violations,  in  turn,  would  have 
triggered  activities  including  public 
notification  and  loss  of  eligibility  for 
reduced  monitoring  that  would  have 
required  technical,  managerial,  and 
financial  capacity  to  address. 

•  There  are  4,649  CWSs  and 
NTNCWSs  that  are  Estimated  to 
continue  to  be  required  to  conduct 
public  education  programs  after  the 
installation  of  treatment.  387  of  these 
systems  are  CWSs  that  serve  more  than 
3,300  persons.  Under  the  LCRMR,  these 
387  systems  will  need  to  report 
completion  of  public  education  tasks  to 
the  State  twice  a  year,  instead  of  once 
per  year  as  required  by  the  1991  LCR. 
The  required  supporting  documentation 
for  this  second  submission  is  minimal, 
since  it  need  only  include  a  list  of  the 


broadcast  stations  to  which  the  system 
provided  bi-annual  public  service 
aimoimcements.  Moreover,  States  have 
the  discretion  to  waive  submission  of 
the  supporting  documentation  in  some 
cases.  The  remaining  2,983  CWSs  are  no 
longer  required  to  provide  public 
service  announcements  and  will 
continue  to  report  completion  of  public 
education  tasks  on  an  euinual  basis. 
Therefore,  water  systems  are  not 
expected  to  require  increased  technical, 
financial,  or  managerial  capacity  to 
comply  with  this  increased  reporting 
requirement. 

Some  of  the  LCRMR  provisions  clarify 
1991  LCR  requirements.  These 
clarifications  include: 

•  The  requirement  to  properly 
operate  and  maintain  optimal  corrosion 
control; 

•  The  requirement  that  water  systems 
deemed  to  have  optimized  corrosion 
control  under  §  141.81(b)(2)  conduct 
routine  water  quality  parameter 
monitoring; 

•  The  requirements  pertaining  to  the 
number  and  location  of  tap  water  lead 
and  copper  sampling  sites; 

•  The  requirements  specifying  the 
conditions  under  which  a  system  must 
resume  monitoring  at  the  tap  every  six 
months;  and 

•  The  resampling  triggers  for 
composite  source  water  samples. 

Certainly,  there  may  be  some 
individual  facilities  that  need  to 
enhance  technical,  financial,  and 
managerial  capacity  to  comply  with 
these  pre-existing  requirements; 
however,  most  systems  are  expected  to 
have  or  be  able  to  easily  obtain  the 
capacity  necessary  for  these  activities. 

All  75,945  systems  may  benefit  &X)m 
one.  or  more  of  the  LCRMR  provisions 
intended  to  reduce  regulatory  burden. 
There  are  an  estimated  4,554  systems 
that  are  eligible  to  reduce  the  fi^quency 
of  tap  water  monitoring  to  once  every 
three  years  without  first  conducting 
several  rounds  of  annual  monitoring.  An 
estimated  6,809  systems  serving  3,300 
or  fewer  persons  may  be  eligible  for 
waivers  that  will  reduce  the  frequency 
of  monitoring  for  lead  and/or  copper  at 
the  tap  to  once  every  nine  years.  An 
estim.ated  397  of  the  4,923  ground  water 
systems  subject  to  routine  water  quality 
parameter  monitoring  will  be  able  to 
reduce  the  nvunber  of  samples  by  using 
representative  locations  instead  of 
sampling  at  every  entry  point.  Some 
systems  also  will  be  able  to  reduce  the 
frequency  of  source  water  monitoring. 
An  estimated  6,116  systems  subject  to 
routine  water  quality  monitoring 
requirements  will  be  able  to  reduce 
paperwork  seeking  approval  for  reduced 
monitoring.  All  systems  will  be  able  to 


reduce  the  amoimt  of  supporting 
documentation  that  must  accompany 
tap  water  monitoring  results  and  an 
estimated  34,046  systems  will  be  able  to 
eliminate  90th  percentile  calculations. 
The  4,256  systems  required  to  conduct 
public  education  will  be  able  to  take 
advantage  of  the  LCRMR  provisions 
allowing  greater  flexibility  in  the 
delivery  of  materials  to  homeowners 
and  others  in  the  community. 

Generally,  it  is  expected  that  the 
reductions  in  regulatory  burden  will 
offset  any  enhanced  technical,  financial, 
and  managerial  capacity  requirements 
resulting  from  the  LCRMR.  Certainly, 
some  individual  facilities  may  have 
weaknesses  in  one  or  more  of  these 
areas  with  respect  to  the  basic  LCR 
requirements,  but. overall,  it  is  expected 
that  the  LCRMR  will  not  exacerbate  any 
weaknesses  that  already  may  exist. 

10.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  major  rule  as  defined 
by  5  U.S.C.  804(2).  This  rule  will  be 
effective  on  April  11,  2000. 
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40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  141 

Environmental  protection,  Chemicals, 
Indians — lands,  latergovemmental 
relations,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Administrative  practice  and . 
procedure.  Chemicals,  Indians — lands, 
Radiation  protection,  Reporting  and 
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supply. 

Dated:  December  20,  1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40  chapter  1,  parts  141 
and  142  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y; 
15  U.S.C.  2001,  2003,  2005.  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311, 1313d.  1314, 1318, 


1321,  1326,  1330,  1342,  1344,  1345(d)  and 
(e).  1361;  E.O.  11735,  38  FR  21243,  3  CFR. 
1971-1975  Ccmp.  p.  973;  42  U.S.C.  241. 
242b,  243,  246,  300f.  300g,  300g-l.  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6.  300J-1. 
300J-2,  300J-3.  300(-4.  300|-9.  1857  et  seq., 
6901-6992k.  7401-7671q,  7542,  9601-9657, 
11023,  11048. 

2.  In  §  9.1  the  table  is  amended  under 
the  indicated  heading  by  revising  entry 
"141.80-141.91,"  by  removing  entries 
"142.10-142.15,"  and  by  adding  new 
entries  in  niunerical  order  to  read  as 
follows: 

§9.1    0MB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation  OMB^control 


National  Primary  Drinking 
Water  Regulations. 


141.80-141.91 


2040-0210 


National  Primary  Drinking 
Water  Regulations  Implemen- 
tation. 


142,10-142.14  2040-0090 

142.14(d)(8)-(11)' 2040-0210 

142.15  2040-0090 

142.15(C)(4)  2040-0210 

•  •  *  •  • 

142.16(d)   2040-0210 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

3.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l.  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6.  300)-*, 
30OJ-9,  and  300J-11. 

4.  Section  141.43  is  amended  by 
removing  and  reserving  paragraph  (a)(2), 
removing  the  undesignatted  paragraph 
immediately  following  paragraph 
(a)(2)(ii),  and  removing  and  reserving 
(b)(2),  and  by  revising  paragraph  (d)  to 
read  as  follows: 

§  1 41 .43    Prohibition  on  use  of  lead  pipes, 
solder,  and  flux. 

***** 

(d)  Definition  of  lead  free.  For 
purposes  of  this  section,  the  term  lead 
free: 

(1)  When  used  with  respect  to  solders 
and  flux  refers  to  solders  and  flux 
containing  not  more  than  0.2  percent 
lead; 
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(2)  When  use«   with  respect  to  pipes 
and  pipe  fittingi  refers  to  pipes  and  pipe 
fittings  containi  ig  not  more  than  8.0 
percent  lead;  and 

(3)  When  usei   with  respect  to 
plumbing  fittinj  s  and  fixtures  intended 
by  the  manufaci  urer  to  dispense  water 
for  human  inges  tion  refers  to  fittings 
and  fixtures  tha  are  in  compliance  with 
standards  estab!  ished  in  accordance 
with  42  U.S.C.  ■  00g-6(e). 

5.  Section  141 .81  is  amended  by 
revising  paragra  ih  (b)  introductory  text, 
paragraph  (b)(2)  introductory  text,  and 
paragraph  (b)(3)  to  read  as  follows: 

§  1 41 .81  Applica  bility  of  corrosion  control 
treatment  steps  te  small,  medium-size  and 
large  water  systems. 
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conducted  in  accordance  with  §  141.86 
and  source  water  monitoring  conducted 
in  accordance  with  §  141.88  that 
demonstrates  for  two  consecutive  6- 
month  monitoring  periods  that  the 
difference  between  the  90th  percentile 
tap  water  lead  levei  computed  under 
§  141.80(c)(3),  and  the  highest  source 
water  lead  concentration  is  less  llian  the 
Practical  Quantitation  Level  for  lead 
specified  in  §  141.89(a)(l)(ii). 

(i)  Those  systems  whose  highest 
source  water  lead  level  is  below  the 
Method  Detection  Limit  may  also  be 
deemed  to  have  optimized  corrosion 
control  under  this  paragraph  if  the  90th 
percentile  tap  water  lead  level  is  less 
than  or  equal  to  the  Practical 
Quantitation  Level  for  lead  for  two 
consecutive  6-month  monitoring 
periods. 

(ii)  Any  water  system  deemed  to  have 
optimized  corrosion  control  in 
accordance  with  this  paragraph  shall 
continue  monitoring  for  lead  and  copper 
at  the  tap  no  less  frequer  tly  than  once 
every  three  calendar  years  using  the 
reduced  number  of  sites  specified  in 
§  141.86(c)  and  collecting  the  samples  at 
times  and  locations  specified  in 
§  141.86(d)(4)(iv).  Any  such  system  that 
has  not  conducted  a  round  of 
monitoring  pursuant  to  §  141.86(d)  since 
September  30,  1997,  shall  complete  a 
round  of  monitoring  pursuant  to  this 
paragraph  no  later  than  September  30, 
2000. 

(iii)  Any  water  system  deemed  to  have 
optimized  corrosion  control  pursuant  to 
this  paragraph  shall  notify  the  State  in 
writing  pursuant  to  §  141.90(a)(3)  of  any 
change  in  treatment  or  the  addition  of 
a  new  source.  The  State  may  require  any 
such  system  to  conduct  additional 
monitoring  or  to  take  other  action  the 
State  deems  appropriate  to  erisure  that 
such  systems  maintain  minimal  levels 
of  corrosion  in  the  distribution  system. 

(iv)  As  of  July  12,  2001,  a  system  is 
not  deemed  to  have  optimized  corrosion 
control  under  this  paragraph,  and  shall 
implement  corrosion  control  treatment 
piusuant  to  paragraph  (b)(3)(v)  of  this 
section  unless  it  meets  the  copper  action 
level. 

(v)  Any  system  triggered  into 
corrosion  control  because  it  is  no  longer 
deemed  to  have  optimized  corrosion 
control  under  this  paragraph  shall 
implement  corrosion  control  treatment 
in  accordance  with  the  deadlines  in 
paragraph  (e)  of  this  section.  Any  such 
large  system  shall  adhere  to  the 
schedule  specified  in  that  paragraph  for 
medium-size  systems,  with  the  time 
periods  for  completing  each  step  being 
triggered  by  the  date  the  system  is  no 


longer  deemed  to  have  optimized 
corrosion  control  under  this  paragraph. 
***** 

6.  Section  141.82  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  141 .82    Description  of  corrosion  control 
treatment  requirements. 

***** 

(g)  Continued  operation  and 
monitoring.  All  systems  optimizing 
corrosion  control  shall  continue  to 
operate  and  maintain  optimal  corrosion 
control  treatment,  including 
maintaining  water  qudity  parameters  at 
or  above  minimum  values  or  within 
ranges  designated  by  the  State  under 
paragraph  (f)  of  this  section,  in 
accordance  with  this  paragraph  for  all 
samples  collected  under  §  141.87(d) 
through  (f).  Compliance  with  the 
requirements  of  this  paragraph  shall  be 
determined  every  six  months,  as 
specified  under  §  141.87(d).  A  water 
system  is  out  of  compliance  with  the 
requirements  of  this  peiragraph  for  a  six- 
month  period  if  it  has  excursions  for 
any  State-specified  parameter  on  more 
than  nine  days  during  the  period.  An 
excursion  occurs  whenever  the  daily 
value  for  one  or  more  of  the  water 
quality  parameters  measured  at  a 
sampling  location  is  below  the 
minimum  value  or  outside  the  range 
designated  by  the  State.  Daily  values  a^ 
calculated  as  follows.  States  have 
discretion  to  delete  results  of  obvious 
sampling  errors  from  this  calculation. 

(1)  On  days  when  more  than  one 
measurement  for  the  water  quality 
parameter  is  collected  at  the  sampling 
location,  the  daily  value  shall  be  the 
average  of  all  results  collected  during 
the  day  regardless  of  whether  they  are 
collected  through  continuous 
monitoring,  grab  sampling,  or  a 
combination  of  both.  If  EPA  has 
approved  an  alternative  formula  under 
§  142.16  of  this  chapter  in  the  State's 
application  for  a  program  revision 
submitted  pursuant  to  §  142.12  of  this 
chapter,  the  State's  formula  shall  be 
used  to  aggregate  multiple 
measurements  taken  at  a  sampling  point 
for  the  water  quality  parameter  in  lieu 
of  the  formula  in  this  paragraph. 

(2)  On  days  when  only  one 
measurement  for  the  water  quality 
parameter  is  collected  at  the  sampling 
location,  the  daily  value  shall  be  the 
result  of  that  measurement. 

(3)  On  days  when  no  measurement  is 
collected  for  the  water  quality  parameter 
at  the  sampling  location,  the  daily  value 
shall  be  the  daily  value  calculated  on 
the  most  recent  day  on  which  the  water 
quality  parameter  was  measured  at  the 
sample  site. 
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7.  Section  141.84  is  amended  by 
removing  paragraph  (e),  redesignating 
paragraphs  (f)  through  (h)  as  (e)  through 
(g),  and  by  revising  paragraphs  (b)  and 
(d)  to  read  as  follows: 

§  1 41 .84    Lead  service  line  replacement 
requirements. 

***** 

(b)  A  water  system  shall  replace 
annually  at  least  7  percent  of  the  initial 
number  of  lead  service  lines  in  its 
distribution  system.  The  initial  nimiber 
of  lead  service  lines  is  the  number  of 
lead  lines  in  place  at  the  time  the 
replacement  program  begins.  The 
system  shall  identify  the  initial  number 
of  lead  service  lines  in  its  distribution 
system,  including  an  identification  of 
the  portion(s)  owned  by  the  system, 
based  on  a  materials  evaluation, 
including  the  evaluation  required  under 
§  141.86(a)  and  relevant  legal  authorities 
(e.g.,  contracts,  local  ordinances) 
regarding  the  portion  owned  by  the 
system.  The  first  year  of  lead  service 
line  replacement  shall  begin  on  the  date 
the  action  level  was  exceeded  in  tap 
sampling  referenced  in  paragraph  (a)  of 
this  section. 
***** 

(d)  A  water  system  shall  replace  that 
portion  of  the  lead  service  line  that  it 
owns.  In  cases  where  the  system  does 
not  own  the  entire  lead  service  line,  the 
system  shall  notify  the  owner  of  the 
line,  or  the  owner's  authorized  agent, 
that  the  system  will  replace  the  portion 
of  the  service  line  that  it  owns  and  shall 
offer  to  replace  the  owner's  portion  of 
the  line.  A  system  is  not  required  to  bear 
the  cost  of  replacing  the  privately- 
owned  portion  of  the  line,  nor  is  it 
required  to  replace  the  privately-owned 
portion  where  the  owner  chooses  not  to 
pay  the  cost  of  replacing  the  privately- 
owned  portion  of  the  line,  or  where 
replacing  the  privately-owned  portion 
would  be  precluded  by  State,  local  or 
common  law.  A  water  system  that  does 
not  replace  the  entire  length  of  the 
service  line  also  shall  complete  the 
following  tasks. 

(1)  At  least  45  days  prior  to 
commencing  with  the  partial 
replacement  of  a  lead  service  line,  the 
water  system  shall  provide  notice  to  the 
resident{s)  of  all  buildings  served  by  the 
line  explaining  that  they  may 
experience  a  temporary  increase  of  lead 
levels  in  their  drinking  water,  along 
with  guidance  on  measures  consumers 
can  take  to  minimize  their  exposure  to 
lead.  The  State  may  allow  the  water 
system  to  provide  notice  under  the 
previous  sentence  less  than  45  days 
prior  to  commencing  partial  lead  service 
line  replacement  where  such 
replacement  is  in  conjunction  with 


emergency  repairs.  In  addition,  the 
water  system  shall  inform  the 
resident(s)  served  by  the  line  that  the 
system  will,  at  the  system's  expense, 
collect  a  sample  from  each  partially- 
replaced  lead  service  line  that  is 
representative  of  the  water  in  the  service 
line  for  analysis  of  lead  content,  as 
prescribed  under  §  141.86(b)(3),  within 
72  hours  after  the  completion  of  the 
partial  replacement  of  the  service  line. 
The  system  shall  collect  the  sample  and 
report  the  results  of  the  analysis  to  the 
owner  and  the  resident(s)  served  by  the 
line  within  three  business  days  of 
receiving  the  results.  Mailed  notices 
post-marked  within  three  business  days 
of  receiving  the  results  shall  be 
considered  "on  time." 

(2)  The  water  system  shall  provide  the 
information  required  by  paragraph  (d)(1) 
of  this  section  to  the  residents  of 
individual  dwellings  by  mail  or  by  other 
methods  approved  by  the  State.  In 
instances  where  multi-family  dwellings 
are  served  by  the  line,  the  water  system 
shall  have  the  option  to  post  the 
information  at  a  conspicuous  location. 
***** 

8.  Section  141.85  is  amended  by 
redesignating  paragraphs  (a)(1)  through 
(a)(4)(v)  as  follows: 
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8.a.  Section  141.85  is  further  amended 
by  adding  paragraphs  (a)  introductory 
text,  (a)(2),  (c)(7),  and  (c)(8),  by  revising 
all  references  to  "each  lead  service  line 
that  we  control"  in  redesignated 
paragraph  (a)(l)(i)  to  read  "the  portion 
of  each  lead  service  line  that  we  own" 
dnd  by  revising  newly  designated 
paragraphs  (a)(1),  (a){l)(iv)(B)(5),  and  by 
revising  paragraphs  (c)(2)  introductory 


text  and  (c){2)(i)  through  (iii),  (c)(4) 
introductory  text,  and  (c)(4)(ii)  to  read 
as  follows: 

§  1 41 .85    Public  education  and 
supplemental  monitoring  requirements. 

***** 

(a)  Content  of  written  public 
education  materials.  (1)  Community 
water  systems.  A  community  water 
system  shall  include  the  following  text 
in  all  of  the  printed  materials  it 
distributes  through  its  lead  public 
education  program.  Systems  may  delete 
information  pertaining  to  lead  service 
lines,  upon  approval  by  the  State,  if  no 
lead  service  lines  exist  anywhere  in  the 
water  system  ser\'ice  area.  PubUc 
education  language  at  paragraphs 
{a)(l)(iv)(B)(5)  and  (a)(l)(iv){D)(2)  of  this 
section  may  be  modified  regarding 
building  permit  record  availability  and 
consumer  access  to  these  records,  if 
approved  by  the  State.  Systems  may  also 
continue  to  utiUze  pre-printed  materials 
that  meet  the  public  education  language 
requirements  in  40  CFTl  141.85,  effective 
November  6,  1991,  and  contained  in  the 
40  CFR,  parts  100  to  149.  edition  revised 
as  of  July  1,  1991.  Any^dditional 
information  presented  by  a  system  shall 
be  consistent  with  the  information 
below  and  be  in  plain  English  that  can 
be  understood  by  lay  people. 
*****  * 

(iv)  *  *  * 

(B)*   *   • 

(5)  Determine  whether  or  not  the 
service  line  that  connects  your  home  or 
apartment  to  the  water  main  is  made  of 
lead.  The  best  way  to  determine  if  your 
service  line  is  made  of  lead  is  by  either 
hiring  a  licensed  plumber  to  inspect  the 
line  or  by  contacting  the  plimibing 
contractor  who  installed  the  line.  You 
can  identify  the  plumbing  contractor  by 
checking  the  city's  record  of  building 
permits  which  should  be  maintained  in 
the  files  of  the  [insert  name  of 
department  that  issues  building 
permits].  A  licensed  plumber  can  at  the 
same  time  check  to  see  if  your  home's 
plimibing  contains  lead  solder,  lead 
pipes,  or  pipe  fittings  that  contain  lead. 
The  public  water  system  that  delivers 
water  to  your  home  should  also 
maintain  records  of  the  materials 
located  in  the  distribution  system.  If  the 
service  line  that  connects  your  dwelling 
to  the  water  main  contributes  more  than 
15  ppb  to  drinking  water,  after  our 
comprehensive  treatment  program  is  in 
place,  we  are  required  to  replace  the 
portion  of  the  line  we  own.  If  the  line 
is  only  partially  owned  by  the  [insert 
the  name  of  the  city,  county,  or  water 
system  that  owns  the  line],  we  are 
required  to  provide  the  owner  of  the 
privately-owned  portion  of  the  line  with 
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(ii)  Health  effects  of  lead.  Lead  is 
found  throughout  the  environment  in 
lead-based  paint,  air,  soil,  household 
dust,  food,  certain  types  of  pottery 
porcelain  and  pewter,  and  water.  Lead 
can  pose  a  significant  risk  to  your  health 
if  too  much  of  it  enters  your  body.  Lead 
builds  up  in  the  body  over  many  years 
and  can  cause  damage  to  the  brain,  red 
blood  cells  and  kidneys.  The  greatest 
risk  is  to  young  children  and  pregnant 
women.  Amounts  of  lead  that  won't 
hurt  adults  can  slow  down  normal 
mental  and  physical  development  of 
growing  bodies.  In  addition,  a  child  at 
play  often  comes  into  contact  with 
sources  of  lead  contamination — like  dirt 
and  dust — that  rarely  affect  an  adult.  It 
is  important  to  wash  children's  hands 
and  toys  often,  and  to  try  to  make  sure 
they  only  put  food  in  their  mouths. 

(iii)  Leaa  in  drinking  water.  (A)  Lead 
in  drinking  water,  although  rarely  the 
sole  cause  of  lead  poisoning,  can 
significantly  increase  a  person's  total 
lead  exposure,  particularly  the  exposure 
of  infants  who  drink  baby  formulas  and 
concentrated  juices  that  are  mixed  with 
water.  The  EPA  estimates  that  drinking 
water  can  make  up  20  percent  or  more 
of  a  person's  total  exposing  to  lead. 

(B)  Lead  is  unusual  among  drinking 
water  contaminants  in  that  it  seldom 
occurs  naturally  in  water  supplies  like 
rivers  and  lakes.  Lead  enters  drinking 
water  primarily  as  a  result  of  the 
corrosion,  or  wearing  away,  of  materials 
containing  lead  in  the  water  distribution 
system  and  household  plumbing.  These 
materials  include  lead-based  solder 
used  to  join  copper  pipe,  brass  and 
chrome-plated  brass  faucets,  and  in 
some  cases,  pipes  made  of  lead  that 
connect  houses  and  buildings  to  water 
mains  (service  lines).  In  1986,  Congress 
harmed  the  use  of  lead  solder  containing 
greater  than  0.2%  lead,  and  restricted 
the  lead  content  of  faucets,  pipes  and 
other  plumbing  materials  to  8.0%. 

(C)  when  water  stands  in  lead  pipes 
or  plumbing  systems  containing  lead  for 
several  hours  or  more,  the  lead  may 
dissolve  into  your  drinking  water.  This 
means  the  first  water  drawn  from  the 
tap  in  the  morning,  or  later  in  the 
afternoon  if  the  water  has  not  been  used 
all  day,  can  contain  fairly  high  levels  of 
lead. 

(iv)  Steps  you  can  take  to  reduce 
exposure  to  lead  in  drinking  water.  (A) 
Let  the  water  nm  ft'om  the  tap  before 
using  it  for  drinking  or  cooking  any  time 
the  water  in  a  faucet  has  gone  imused 
for  more  than  six  hours.  The  longer 
water  resides  in  plumbing  the  more  lead 
it  may  contain.  Flushing  the  tap  means 
running  the  cold  water  faucet  for  about 
15-30  seconds.  Although  toilet  flushing 
or  showering  flushes  water  through  a 


portion  of  the  plumbing  system,  you 
still  need  to  flush  the  water  in  each 
faucet  before  using  it  for  drinking  or 
cooking.  Flushing  tap  water  is  a  simple 
and  inexpensive  measiu^  you  can  take 
to  protect  your  health.  It  usually  uses 
less  than  one  gallon  of  water. 

(B)  Do  not  cook  with,  or  drink  water 
ft'om  the  hot  water  tap.  Hot  water  can 
dissolve  more  lead  more  quickly  than 
cold  water.  If  you  need  hot  water,  draw 
water  from  the  cold  tap  and  then  heat 
it. 

(C)  The  steps  described  above  will 
reduce  the  lead  concentrations  in  your 
drinking  water.  However,  if  you  are  still 
concerned,  you  may  wish  to  use  bottled 
water  for  drinking  and  cooking. 

(D)  You  can  consult  a  variety  of 
sources  for  additional  information.  Your 
family  doctor  or  pediatrician  can 
perform  a  blood  test  for  lead  and 
provide  you  with  information  about  the 
health  effects  of  lead.  State  and  local 
government  agencies  that  can  be 
contacted  include: 

(1)  [insert  the  name  or  title  of  facility 
official  if  appropriate]  at  [insert  phone 
number]  can  provide  you  with 
information  about  your  facility's  water 
supply;  and 

(2)  [insert  the  name  or  title  of  the 
State  Department  of  Public  Health]  at 
[insert  phone  nimiber]  or  the  [insert  the 
name  of  the  city  or  coimty  health 
department]  at  [insert  phone  number] 
can  provide  you  with  information  about 
the  health  effects  of  lead. 
***** 

(c)*  *  * 

(2)  A  community  water  system  that 
exceeds  the  lead  action  level  on  the 
basis  of  tap  water  samples  collected  in 
accordance  with  §  141.86,  and  that  is 
not  already  repeating  public  education 
tasks  pursuant  to  paragraph  (c)(3),  (c)(7), 
or  (c)(8),  of  this  section,  shall,  within  60 
days: 

(i)  Insert  notices  in  each  customer's 
water  utility  bill  containing  the 
information  in  paragraph  (a)(1)  of  this 
section,  along  with  the  following  alert 
on  the  water  bill  itself  in  large  print: 
"SOME  HOMES  IN  THIS  COMMUNITY 
HAVE  ELEVATED  LEAD  LEVELS  IN 
THEIR  DRINKING  WATER.  LEAD  CAN 
POSE  A  SIGNIFICANT  RISK  TO  YOUR 
HEALTH.  PLEASE  READ  THE 
ENCLOSED  NOTICE  FOR  FURTHER 
INFORMATION."  A  community  water 
system  having  a  billing  cycle  that  does 
not  include  a  billing  within  60  days  of 
exceeding  the  action  level,  or  that 
cannot  insert  information  in  the  water 
utility  bill  without  making  major 
changes  to  its  billing  system,  may  use  a 
separate  mailing  to  deliver  the 
information  in  paragraph  (a)(1)  of  this 
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section  as  long  as  the  information  is    . 
delivered  to  each  customer  within  60 
days  of  exceeding  the  action  level.  Such 
water  systems  shall  also  include  the 
"alert"  language  specified  in  this 
paragraph. 

(ii)  Submit  the  information  in 
paragraph  (a)(1)  of  this  section  to  the 
editorial  departments  of  the  major  daily 
and  weekly  newspapers  circulated 
throughout  the  community. 

(iii)  Deliver  pamphlets  and/or 
brochures  that  contain  the  public 
education  materials  in  paragraphs 
(a)(l)(ii)  and  (a){l)(iv)  of  this  section  to 
facilities  and  organizations,  including 
the  following: 
***** 

(4)  Within  60  days  after  it  exceeds  the 
lead  action  level  (unless  it  already  is 
repeating  public  education  tasks 
pursuant  to  paragraph  (c)(5)  of  this 
section),  a  non-transient  non- 
community  water  system  shall  deliver 
the  public  education  materials  specified 
by  paragraph  (a)(1)  of  this  section  or  the 
public  education  materials  specified  by 
paragraph  (a)(2)  of  this  section  as 
follows: 

(i)*  *  * 

(ii)  Distribute  informational 
.  pamphlets  and/or  brochures  on  lead  in 
drinking  water  to  each  person  served  by 
the  non-transient  non-community  water 
system.  The  State  may  allow  the  system 
to  utilize  electronic  transmission  in  lieu 
of  or  combined  with  printed  materials 
as  long  as  it  achieves  at  least  the  same 
coverage. 
■)  *        *        *        *        * 

(7)  A  community  water  system  may 
apply  to  the  State,  in  writing,  (unless 
the  State  has  waived  the  requirement  for 
prior  State  approval)  to  use  the  text 
specified  in  paragraph  (a)(2)  of  this 
section  in  lieu  of  the  text  in  paragraph 
(a)(1)  of  this  section  and  to  perform  the 
tasks  listed  in  paragraphs  (c)(4)  and 
(c)(5)  of  this  section  in  lieu  of  the  tasks 
in  paragraphs  (c)(2)  and  (c)(3)  of  this 
section  if: 

(i)  The  system  is  a  facility,  such  as  a 
prison  or  a  hospital,  where  the 
population  served  is  not  capable  of  or  is 
prevented  from  making  improvements 
to  plumbing  or  installing  point  of  use 
treatment  devices;  and 

(ii)  The  system  provides  water  as  part 
of  the  cost  of  services  provided  and  does 
not  separately  charge  for  water 
consumption. 

(8)(i)  A  community  water  system 
serving  3,300  or  fewer  people  may  omit 
the  task  contained  in  paragraph 
(c)(2)(iv)  of  this  section.  As  long  as  it 
distributes  notices  containing  the 
information  contained  in  paragraph 
(a)(1)  of  this  section  to  every  household 


served  by  the  system,  such  systems  may 
further  limit  their  public  education 
programs  as  follows: 

(A)  Systems  serving  500  or  fewer 
people  may  forego  the  task  contained  in 
paragraph  (c)(2)(ii)  of  this  section.  Such 
a  system  may  limit  the  distribution  of 
the  public  education  materials  required 
under  paragraph  (c)(2)(iii)  of  this  section 
to  facilities  and  organizations  served  by 
the  system  that  are  most  likely  to  be 
visited  regularly  by  pregnant  women 
and  children,  unless  it  is  notified  by  the 
State  in  writing  that  it  must  make  a 
broader  distribution. 

(B)  If  approved  by  the  State  in  writing, 
a  system  serving  501  to  3,300  people 
may  omit  the  task  in  paragraph  (c)(2)(ii) 
of  Uiis  section  and/or  limit  the 
distribution  of  the  public  education 
materials  required  imder  paragraph 
(c)(2)(iii)  of  ^is  section  to  facilities  and 
organizations  served  by  the  system  that 
are  most  likely  to  be  visited  regularly  by 
pregnant  women  and  children. 

(ii)  A  coimnxmity  water  system 
serving  3,300  or  fewer  people  that 
delivers  public  education  in  accordance 
with  paragraph  (c)(8)(i)  of  this  section 
shall  repeat  the  required  public 
education  tasks  at  least  once  during 
each  calendar  year  in  which  the  system 
exceeds  the  lead  action  level. 
***** 

9.  Section  141.86  is  amended  by 
removing  paragraph  (a)(8),  by 
redesignating  paragraph  (a)(9)  as 
paragraph  (a)(8)  and  revising  it,  by 
redesignating  paragraph  (d)(4)(v)  as 
paragraph  (d)(4)(vi)  and  revising  it,  by 
adding  paragraphs  (b)(5),  (d)(4)(v), 
(d)(4)(vii),  (fl  and  (g),  and  by  revising 
paragraphs  (a)(5),  (a)(7),  (b)(1),  (b)(2),  (c), 
and  (d)(4)(ii)  through  (d)(4)(iv),  to  read 
as  follows: 

§  1 41 .86    Monitoring  requirements  for  lead 
and  copper  in  tap  water. 

(a)*   *  * 

(5)  Any  community  water  system  with 
insufficient  tier  1  and  tier  2  sampling 
sites  shall  complete  its  sampling  pool 
with  "tier  3  sampling  sites",  consisting 
of  single  family  structures  that  contain 
copper  pipes  with  lead  solder  installed 
before  1983.  A  community  water  system 
with  insufficient  tier  1,  tier  2,  and  tier 
3  sampling  sites  shall  complete  its 
sampling  pool  with  representative  sites 
throughout  the  distribution  system.  For 
the  purpose  of  this  paragraph,  a 
representative  site  is  a  site  in  which  the 
plumbing  materials  used  at  that  site 
would  be  commonly  found  at  other  sites 
served  by  the  water  system. 
***** 

(7)  A  non-transient  non-community 
water  system  with  insufficient  tier  1 
sites  that  meet  the  targeting  criteria  in 


paragraph  (a)(6)  of  this  section  shall 
complete  its  sampling  pool  with 
sampling  sites  that  contain  copper  pipes 
with  lead  solder  installed  before  1983. 
If  additional  sites  are  needed  to 
complete  the  sampling  pool,  the  non- 
transient  non-community  water  system 
shall  use  representative  sites  throughout 
the  distribution  system.  For  the  purpose 
of  this  paragraph,  a  representative  site  is 
a  site  in  which  the  plumbing  materials 
used  at  that  site  would  be  commonly 
found  at  other  sites  served  by  the  water 
system. 

(8)  Ajiy  water  system  whose 
distribution  system  contains  lead 
service  lines  shall  draw  50  percent  of 
the  samples  it  collects  during  each 
monitoring  period  iwm  sites  that 
contain  lead  pipes,  or  copper  pipes  with 
lead  solder,  and  50  percent  of  the 
samples  from  sites  served  by  a  lead 
service  line.  A  water  system  that  cannot 
identify  a  sufficient  number  of  sampling 
sites  served  by  a  lead  service  line  shall 
collect  first-draw  samples  from  all  of  the 
sites  identified  as  being  served  by  such 
lines. 

(b)  Sample  collection  methods.  (1)  All 
tap  samples  for  lead  and  copper 
collected  in  accordance  with  this 
subpart,  with  the  exception  of  lead 
service  line  samples  collected  under 
§  141.84(c)  and  samples  collected  under 
paragraph  (b)(5)  of  this  section,  shall  be 
first-draw  samples. 

(2)  Each  first-draw  tap  sample  for  lead 
and  copper  shall  be  one  liter  in  volume 
and  have  stood  motionless  in  the 
plimibing  system  of  each  sampling  site 
for  at  least  six  hours.  First-draw  samples 
from  residential  housing  shall  be 
collected  fi'om  the  cold  water  kitchen 
tap  or  bathroom  sink  tap.  First-draw 
samples  from  a  nonresidential  building 
shall  be  one  liter  in  volume  and  shall  be 
collected  at  an  interior  tap  from  which 
water  is  typically  drawn  for 
consumption.  Non-first-draw  samples 
collected  in  lieu  of  first-draw  samples 
pursuant  to  peu^graph  (b)(5)  of  this 
section  shall  be  one  liter  in  volume  and 
shall  be  collected  at  an  interior  tap  from 
which  water  is  typically  drawn  for 
consumption.  First-draw  samples  may 
be  collected  by  the  system  or  the  system 
may  allow  residents  to  collect  first-draw 
samples  after  instructing  the  residents  of 
the  sampling  procedures  specified  in 
this  paragraph.  To  avoid  problems  of 
residents  handling  nitric  acid, 
acidification  of  first-draw  samples  may 
be  done  up  to  14  days  after  the  sample 
is  collected.  After  acidification  to 
resolubilize  the  metals,  the  sample  must 
stand  in  the  original  container  for  the 
time  specified  in  the  approved  EPA 
method  before  the  saihple  can  be 
analyzed.  If  a  system  allows  residents  to 
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perform  sampl 
challenge,  basec 
sample  collection 
sampling  result 


,  the  system  may  not 
on  alleged  errors  in 
,  the  accuracy  of 


(5)  A  non-trar  sient  non-community 
water  system,  oi  a  community  water 
system  that  mee  s  the  criteria  of 
§§  141.85(c){7)(i  and  (ii),  that  does  not 
have  enough  tap  s  that  can  supply  first- 
draw  samples,  a>  defined  in  §141.2, 
may  apply  to  th(  s  State  in  writing  to 
substitute  non-f  rst-draw  samples.  Such 
systems  must  cc  llect  as  many  first-draw 
samples  from  ap  propriate  taps  as 
possible  and  identih^  sampling  times 
and  locations  th  it  would  likely  result  in 
the  longest  stan(  ing  time  for  the 
remaining  sites.  The  State  has  the 
discretion  to  wa  ve  the  requirement  for 
prior  State  appr  tval  of  non-first-draw 
sample  sites  sel«  cted  by  the  system, 
either  through  S  ate  regulation  or 
written  notificat  on  to  the  system. 

(c)  Number  of  samples.  Water  systems 
shall  collect  at  li  last  one  sample  during 
each  monitoring  period  specified  in 
paragraph  (d)  of  this  section  from  the 
number  of  sites  isted  in  the  first 
column  ("standi  rd  monitoring")  of  the 
table  in  this  pari  graph.  A  system 
conducting  redu  ced  monitoring  under 
paragraph  (d)(4)  of  this  section  shall 
collect  at  least  o  le  sample  fi-om  the 
number  of  sites  ipecified  in  the  second 
column  ("reduced  monitoring")  of  the 
table  in  this  pari  graph  during  each 
monitoring  peril  id  specified  in 
paragraph  (d)(4)  of  this  section.  Such 
reduced  monito!  ing  sites  shall  be 
representative  o  the  sites  required  for 
standard  monitc  ring.  States  may  specify 
sampling  locaticns  when  a  system  is 
conducting  reduced  monitoring.  The 
table  is  as  follov  s: 


System  size  (number  of 
people  servec ) 


>100,000 

10,001  to  100,000 
3,301  to  10,000  .. 

501  to  3,300  

101  to  500  

SlOO  


(d)*   *  * 

[4)  *    *    * 

(ii)  Any  water 
the  range  of  valv  es 
control  parameti  irs 
corrosion  contrc  1 
the  State  under 
of  two  consecut:  ve 
monitoring  peril  id 
frequency  of  mo  tiitoring 


Number 
of  sites 
(stand- 
ard 
moni- 
toring) 


100 
60 
40 
20 
10 
5 


Number 
of  sites 
(reduced 
moni- 
toring) 


50 
30 
20 
10 
5 
5 


system  that  maintains 
for  the  water  quality 
reflecting  optimal 
treatment  specified  by 
141.82(f)  during  each 
six-month 
s  may  reduce  the 
to  once  per 


year  and  reduce  the  number  of  lead  and 
copper  samples  in  accordance  with 
paragraph  (c)  of  this  section  if  it  receives 
written  approval  from  the  State.  The 
State  shall  review  monitoring, 
treatment,  and  other  relevant 
information  submitted  by  the  water 
sy.stem  in  accordance  with  §  141.90,  and 
shall  notify  the  system  in  writing  when 
it  determines  the  system  is  eligible  to 
commence  reduced  monitoring 
pursuant  to  this  paragraph.  The  State 
shall  review,  and  where  appropriate, 
revise  its  determination  when  the 
system  submits  new  monitoring  or 
treatment  data,  or  when  other  data 
relevant  to  the  number  and  frequency  of 
tap  sampling  becomes  available. 

(iii)  A  small  or  medium-size  water 
system  that  meets  the  lead  and  copper 
action  levels  during  three  consecutive 
years  of  monitoring  may  reduce  the 
frequency  of  monitoring  for  lead  and 
copper  from  annually  to  once  every 
three  years.  Any  water  system  that 
maintains  the  range  of  values  for  the 
water  quality  control  parameters 
reflecting  optimal  corrosion  control 
treatment  specified  by  the  State  under 
§  141.82(f)  during  three  consecutive 
years  of  monitoring  may  reduce  the 
frequency  of  monitoring  from  annually 
to  once  every  three  years  if  it  receives 
written  approval  from  the  State.  The 
State  shall  review  monitoring, 
treatment,  and  other  relevant 
information  submitted  by  the  water 
system  in  accordance  with  §  141.90,  and 
shall  notify  the  system  in  writing  when 
it  determines  the  system  is  eligible  to 
reduce  the  frequency  of  monitoring  to 
once  every  three  years.  The  State  shall 
review,  and  where  appropriate,  revise 
its  determination  when  the  system 
submits  new  monitoring  or  treatment 
data,  or  when  other  data  relevant  to  the 
number  and  frequency  of  tap  sampling 
becomes  available. 

(iv)  A  water  system  that  reduces  the 
number  and  frequency  of  sampling  shall 
collect  these  samples  from 
representative  sites  included  in  the  pool 
of  targeted  sampling  sites  identified  in 
paragraph  (a)  of  this  section.  Systems 
sampling  annually  or  less  frequently 
shall  conduct  the  lead  and  copper  tap 
sampling  during  the  months  of  June, 
July,  August,  or  September  unless  the 
State  has  approved  a  different  sampling 
period  in  accordance  with  paragraph 
(d)(4)(iv)(A)  of  this  section. 

(A)  The  State,  at  its  discretion,  may 
approve  a  different  period  for 
conducting  the  lead  and  copper  tap 
semipling  for  systems  collecting  a 
reduced  number  of  samples.  Such  a 
period  shall  be  no  longer  than  four 
consecutive  months  and  must  represent 
a  time  of  normal  operation  where  the 


highest  levels  of  lead  are  most  likely  to 
occur.  For  a  non-transient  non- 
community  water  system  that  does  not 
operate  during  the  months  of  Jiuie 
through  September,  and  for  which  the 
period  of  normal  operation  where  the 
highest  levels  of  lead  are  most  likely  to 
occur  is  not  known,  the  State  shall 
designate  a  period  that  represents  a  time 
of  normal  operation  for  the  system. 

(B)  Systems  monitoring  aimually,  that 
have  been  collecting  samples  during  the 
months  of  June  through  September  and 
that  receive  State  approval  to  alter  their 
sample  collection  period  imder 
paragraph  (d)(4)(iv)(A)  of  this  section, 
must  collect  their  next  round  of  samples 
during  a  time  period  that  ends  no  later 
than  21  months  after  the  previous  round 
of  sampling.  Systems  monitoring 
triennially  that  have  been  collecting 
samples  during  the  months  of  June 
through  September,  and  receive  State 
approval  to  alter  the  sampling  collection 
period  as  per  paragraph  (d){4)(iv)(A)  of 
this  section,  must  collect  their  next 
round  of  samples  durtng  a  time  period 
that  ends  no  later  than  45  months  after    . 
the  previous  round  of  sampling. 
Subsequent  rounds  of  sampling  must  be 
collected  annually  or  triennially,  as 
required  by  this  section.  Small  systems 
with  waivers,  granted  pursuant  to 
paragraph  (g)  of  this  section,  that  have 
been  collecting  samples  during  the 
months  of  June  through  September  and 
receive  State  approval  to  alter  their 
sample  collection  period  under 
paragraph  (d)(4){iv)(A)  of  this  section 
must  collect  their  next  round  of  samples 
before  the  end  of  the  9-year  period. 

(v)  Any  water  system  that 
demonstrates  for  two  consecutive  6- 
month  monitoring  periods  that  the  tap 
water  lead  level  computed  under 
§  141.80(c)(3)  is  less  than  or  equal  to 
0.005  mg/L  and  the  tap  water  copper 
level  computed  under  §  141.80(c)(3)  is 
less  than  or  equal  to  0.65  mg/L  may 
reduce  the  number  of  samples  in 
accordance  with  paragraph  (c)  of  this 
section  and  reduce  the  frequency  of 
sampling  to  once  every  three  calendar 
years. 

(vi){A)  A  small  or  medium-size  water 
system  subject  to  reduced  monitoring 
that  exceeds  the  lead  or  copper  action 
level  shall  resume  sampling  in 
accordance  with  paragraph  {d)(3)  of  this 
section  and  collect  the  number  of 
samples  specified  for  standard 
monitoring  under  paragraph  (c)  of  this 
section.  Such  a  system  shall  also 
conduct  water  quality  parameter 
monitoring  in  accordance  with 
§  141.87(b),  (c)  or  (d)  (as  appropriate) 
during  the  monitoring  period  in  which 
it  exceeded  the  action  level.  Any  such 
system  may  resume  annual  monitoring 
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for  lead  and  copper  at  the  tap  at  the 
reduced  number  of  sites  specified  in 
paragraph  (c)  of  this  section  after  it  has 
completed  two  subsequent  consecutive 
six-month  rounds  of  monitoring  that 
meet  the  criteria  of  paragraph  {d){4)(i)  of 
this  section  and/or  may  resume  triennial 
monitoring  for  lead  and  copper  at  the 
reduced  number  of  sites  after  it 
demonstrates  through  subsequent 
rounds  of  monitoring  that  it  meets  the 
criteria  of  either  paragraph  (d)(4)(iii)  or 
(d){4)(v)  of  this  section. 

(B)  Any  water  system  subject  to  the 
reduced  monitoring  frequency  that  fails 
to  operate  at  or  above  the  minimum 
value  or  within  the  range  of  values  for 
the  water  quality  parameters  specified 
by  the  State  under  §  141.82(f)  for  more 
than  nine  days  in  any  six-month  period 
specified  in  §  141.87(d)  shall  conduct 
tap  water  sampling  for  lead  and  copper 
at  the  frequency  specified  in  paragraph 
(d)(3)  of  this  section,  collect  the  niunber 
of  samples  specified  for  standard 
monitoring  under  paragraph  (c)  of  this 
section,  and  shall  resume  monitoring  for 
water  quality  parameters  within  the 
distribution  system  in  accordance  with 
§  141.87(d).  Such  a  system  may  resume 
reduced  monitoring  for  lead  and  copper 
at  the  tap.  and  for  water  quality 
parameters  within  the  distribution 
system  under  the  following  conditions: 

(1)  The  system  may  resume  annual 
monitoring  for  lead  and  copper  at  the 
tap  at  the  reduced  number  of  sites 
specified  in  paragraph  (c)  of  this  section 
after  it  has  completed  two  subsequent 
six-month  rounds  of  monitoring  that 
meet  the  criteria  of  paragraph  (d)(4)(ii) 
of  this  section  and  the  system  has 
received  written  approval  from  the  State 
that  it  is  appropriate  to  resume  reduced 
monitoring  on  an  aimual  frequency. 

(2)  The  system  may  resume  triennial 
monitoring  for  lead  and  copper  at  the 
tap  at  the  reduced  number  of  sites  after 
it  demonstrates  through  subsequent 
rounds  of  monitoring  that  it  meets  the 
criteria  of  either  paragraph  (d)(4)(iii)  or 
(d)(4)(v)  of  this  section  and  the  system 
has  received  written  approval  from  the 
State  that  it  is  appropriate  to  resiune 
trieimial  monitoring. 

(5)  The  system  may  reduce  the 
number  of  water  quality  parameter  tap 
water  samples  required  in  accordance 
with  §  141.87(e)(1)  and  the  fi«quency 
with  which  it  collects  such  samples  in 
accordance  with  §  141.87(e)(2).  Such  a 
system  may  not  resume  trieimial 
monitoring  for  water  quality  parameters 
at  the  tap  until  it  demonstrates,  in 
accordance  with  the  requirements  of 
§  141.87(e)(2),  that  it  has  re-qualified  for 
triennial  monitoring. 

(vii)  Any  water  system  subject  to  a 
reduced  monitoring  frequency  under 


paragraph  (d)(4)  of  this  section  that 
either  adds  a  new  source  of  water  or 
changes  any  water  treatment  shall 
inform  the  State  in  writing  in 
accordance  with  §  141.90(a)(3).  The 
State  may  require  the  system  to  resiune 
sampling  in  accordance  with  paragraph 
(d)(3)  of  this  section  and  collect  the 
number  of  samples  specified  for 
standard  monitoring  imder  paragraph 
(c)  of  this  section  or  take  other 
appropriate  steps  such  as  increased 
water  quality  parameter  monitoring  or 
re-evaluation  of  its  corrosion  control 
treatment  given  the  potentially  different 
water  quality  considerations. 
***** 

(f)  Invalidation  of  lead  or  copper  tap 
water  samples.  A  sample  invalidated 
luider  this  paragraph  does  not  count 
toward  determining  lead  or  copper  90th 
percentile  levels  under  §  141.80(c)(3)  or 
toward  meeting  the  minimum 
monitoring  requirements  of  paragraph 
(c)  of  this  section. 

(1)  The  State  may  invalidate  a  lead  or 
copper  tap  water  sample  at  least  if  one 
of  the  following  conditions  is  met. 

(i)  The  laboratory  establishes  that 
improper  sample  analysis  caused 
erroneous  results. 

(ii)  The  State  determines  that  the 
sample  was  taken  from  a  site  that  did 
not  meet  the  site  selection  criteria  of 
this  section. 

(iii)  The  sample  container  was 
damaged  in  transit. 

(iv)  There  is  substantial  reason  to 
believe  that  the  sample  was  subject  to 
tampering. 

(2)  The  system  must  report  the  results 
of  all  samples  to  the  State  and  all 
supporting  documentation  for  samples 
the  system  believes  should  be 
invalidated. 

(3)  To  invalidate  a  sample  under 
paragraph  (f)(1)  of  this  section,  the 
decision  and  the  rationale  for  the 
decision  must  be  documented  in 
writing.  States  may  not  invalidate  a 
sample  solely  on  the  grounds  that  a 
follow-up  sample  result  is  higher  or 
lower  than  that  of  the  original  sample. 

(4)  The  water  system  must  collect 
replacement  samples  for  any  samples 
invalidated  under  this  section  if,  after 
the  invalidation  of  one  or  more  samples, 
the  system  has  too  few  samples  to  meet 
the  minimum  requirements  of  paragraph 
(c)  of  this  section.  Any  such 
replacement  samples  must  be  taken  as 
soon  as  possible,  but  no  later  than  20 
days  after  the  date  the  State  invalidates 
the  sample  or  by  the  end  of  the 
applicable  monitoring  period, 
whichever  occius  later.  Replacement 
samples  taken  after  the  end  of  the 
applicable  monitoring  period  shall  not 


also  be  used  to  meet  the  monitoring 
requirements  of  a  subsequent 
monitoring  period.  The  replacement 
samples  shall  be  taken  at  the  same 
locations  as  the  invalidated  samples  or, 
if  that  is  not  possible,  at  locations  other 
than  those  already  used  for  sampling 
during  the  monitoring  period. 

(g)  Monitoring  waivers  for  small 
systems.  Any  small  system  that  meets 
the  criteria  of  this  paragraph  may  apply 
to  the  State  to  reduce  the  frequency  of 
monitoring  for  lead  and  copper  under 
this  section  to  once  every  nine  years 
(i.e.,  a  "full  waiver")  if  it  meets  all  of  the 
materials  criteria  specified  in  paragraph 
{g)(l)  of  this  section  and  all  of  the 
monitoring  criteria  specified  in 
paragraph  (g)(2)  of  this  section.  If  State 
regulations  permit,  any  small  system 
that  meets  the  criteria  in  paragraphs 
(g)(1)  and  (2)  of  this  section  only  for 
lead,  or  only  for  copper,  may  apply  to 
the  State  for  a  waiver  to  reduce  the 
frequency  of  tap  water  monitoring  to 
once  every  nine  years  for  that 
contaminant  only  (i.e.,  a  "partial 
waiver"). 

(1)  Materials  criteria.  The  system 
must  demonstrate  that  its  distribution 
system  and  service  lines  and  all 
chinking  water  supply  plumbing, 
including  plumbing  conveying  drinking 
water  within  all  residences  and 
buildings  connected  to  the  system,  are 
fi^e  of  lead-contmning  materials  and/or 
copper-containing  materials,  as  those 
terms  are  defined  in  this  paragraph,  as 
follows: 

(i)  Lead.  To  qualify  for  a  full  waiver, 
or  a  waiver  of  the  tap  water  monitoring 
requirements  for  lead  (i.e.,  a  "lead 
waiver"),  the  water  system  must  provide 
certification  and  supporting 
documentation  to  the  State  that  the 
system  is  free  of  all  lead-containing 
materials,  as  follows: 

(A)  It  contains  no  plasUc  pipes  which 
contain  lead  plasticizers,  or  plastic 
service  lines  which  contain  lead 
plasticizers;  and 

(B)  It  is  free  of  lead  service  lines,  lead 
pipes,  lead  soldered  pipe  joints,  and 
leaded  brass  or  bronze  alloy  fittings  and 
fixtures,  unless  such  fittings  and 
fixtures  meet  the  specifications  of  any 
standard  established  pursuant  to  42 
U.S.C.  300g-€(e)  (SDWA  section 
1417(e)). 

(ii)  Copper.  To  qualify  for  a  full 
waiver,  or  a  waiver  of  the  tap  water 
monitoring  requirements  for  copper 
[i.e.,  a  "copper  waiver"),  the  water 
system  must  provide  certification  and 
supporting  documentation  to  the  State 
that  the  system  contains  no  copper 
pipes  or  copper  service  lines. 

(2)  Monitoring  criteria  for  waiver 
issuance.  The  system  must  have 
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completed  at  lei  ist  one  6-month  round  of 
standard  tap  wa  ler  monitoring  for  lead 
and  copper  at  si  es  approved  by  the 
State  and  from  t  le  number  of  sites 
required  by  par.igraph  (c)  of  this  section 
and  demonstrat !  that  the  90th  percentile 
levels  for  any  ai  d  all  rounds  of 
monitoring  con(  ucted  since  the  system 
became  free  of  a  II  lead-containing  and/ 
or  copper-conta  ning  materials,  as 
appropriate,  me  st  the  following  criteria. 

(i)  Lead  levels  To  qualify  for  a  full 
waiver,  or  a  lea(  waiver,  the  system 
must  demonstra  \e  that  the  90th 
percentile  lead  '.  evel  does  not  exceed 
0.005  mg/L. 

(ii)  Copper  lex  els.  To  qualify  for  a  full 
waiver,  or  a  cop  jer  waiver,  the  system 
must  demonstra  ;e  that  the  90th 
percentile  coppi  ir  level  does  not  exceed 
0.65  mg/L. 

(3)  State  appr  oval  of  waiver 
application.  The  State  shall  notify  the 
system  of  its  wa  ver  determination,  in 
writing,  setting  brth  the  basis  of  its 
decision  and  an  i  condition  of  the 
waiver.  As  a  coi  dition  of  the  waiver,  the 
State  may  requii  e  the  system  to  perform 
specific  activitif  s  (e.g.,  limited 
monitoring,  per:  odic  outreach  to 
customers  to  rei  lind  them  to  avoid 
installation  of  materials  that  might  void 
the  waiver)  to  ai  oid  the  risk  of  lead  or 
copper  concenti  ition  of  concern  in  tap 
water.  The  smal  system  must  continue 
monitoring  for  1  jad  and  copper  at  the 
tap  as  required  I  y  paragraphs  (d)(1) 
through  (d)(4)  o  this  section,  as 
appropriate,  unl  il  it  receives  written 
notification  fron  i  the  State  that  the 
waiver  has  been  approved. 

(4)  Monitoring  frequency  for  systems 
with  waivers,  (i)  A  system  with  a  full 
waiver  must  cor  duct  tap  water 
monitoring  for  1  sad  and  copper  in 
accordance  witt  paragraph  (d)(4)(iv)  of 
this  section  at  tl  e  reduced  number  of 
sampling  sites  if  entifred  in  paragraph 
(c)  of  this  sectio  i  at  least  once  every 
nine  years  and  f  rovide  the  materials 
certification  spe:ified  in  paragraph 
(g)(1)  of  this  sec  ion  for  both  lead  and 
copper  to  the  Sti  ite  along  with  the 
monitoring  resu  ts. 

(ii)  A  system  with  a  partial  waiver 
must  conduct  ta  j  water  monitoring  for 
the  waived  cont  uninant  in  accordance 
with  paragraph  d)(4)(iv)  of  this  section 
at  the  reduced  n  amber  of  sampling  sites 
specified  in  pari  graph  (c)  of  this  section 
at  least  once  eve  ry  nine  years  and 
provide  the  mat  trials  certification 
specified  in  pari  graph  (g)(1)  of  this 
section  pertainii  ig  to  the  waived 
contaminant  alo  ng  with  the  monitoring 
results.  Such  a  s  y^stem  also  must 
continue  to  mor  itor  for  the  non-waived 
contaminant  in  iccordance  with 
requirements  of  paragraph  (d)(1) 


through  (d)(4)  of  this  section,  as 
appropriate. 

(iii)  If  a  system  with  a  full  or  partial 
waiver  adds  a  new  source  of  water  or 
changes  any  water  treatment,  the  system 
must  notify  the  State  in  writing  in 
accordance  with  §  141.90(a)(3).  The 
State  has  the  authority  to  require  the 
system  to  add  or  modify  waiver 
conditions  (e.g.,  require  recertification 
that  the  system  is  free  of  lead-containing 
and/or  copper-containing  materials, 
require  additional  round(s)  of 
monitoring),  if  it  deems  such 
modifications  are  necessary  to  address 
treatment  or  source  water  changes  at  the 
system. 

(iv)  If  a  system  with  a  full  or  pcirtial 
waiver  becomes  aware  that  it  is  no 
longer  free  of  lead-containing  or  copper- 
containing  materials,  as  appropriate, 
(e.g.,  as  a  result  of  new  construction  or 
repairs),  the  system  shall  notify  the 
State  in  writing  no  later  than  60  days 
after  becoming  aware  of  such  a  change. 

(5)  Continued  eligibility.  If  the  system 
continues  to  satisfy  the  requirements  of 
paragraph  (g)(4]  of  this  section,  the 
waiver  will  be  renewed  automatically, 
unless  any  of  the  conditions  listed  in 
paragraph  (g)(5)(i)  through  (g)(5)(iii)  of 
this  section  occius.  A  system  whose 
waiver  has  been  revoked  may  re-apply 
for  a  waiver  at  such  time  as  it  again 
meets  the  appropriate  materials  and 
monitoring  criteria  of  paragraphs  (g)(1) 
and  (g)(2)  of  this  section. 

(i)  A  system  with  a  full  waiver  or  a 
lead  waiver  no  longer  satisfies  the 
materials  criteria  of  paragraph  (g)(l)(i)  of 
this  section  or  has  a  90th  percentile  lead 
level  greater  than  0.005  mg/L. 

(ii)  A  system  with  a  full  waiver  or  a 
copper  waiver  no  longer  satisfies  the 
materials  criteria  of  paragraph  (g)(l)(ii) 
of  this  section  or  has  a  90th  percentile 
copper  level  greater  than  0.65  mg/L. 

(iii)  The  State  notifies  the  system,  in 
writing,  that  the  waiver  has  been 
revoked,  setting  forth  the  basis  of  its 
decision. 

(6)  Requirements  following  waiver 
revocation.  A  system  whose  full  or 
partial  waiver  has  been  revoked  by  the 
State  is  subject  to  the  corrosion  control 
treatment  and  lead  and  copper  tap  water 
monitoring  requirements,  as  follows; 

(i)  If  the  system  exceeds  the  lead  and/ 
or  copper  action  level,  the  system  must 
implement  corrosion  control  treatment 
in  accordance  with  the  deadlines 
specified  in  §  141.81(e),  and  any  other 
applicable  requirements  of  this  subpart. 

(ii)  If  the  system  meets  both  the  lead 
and  the  copper  action  level,  the  system 
must  monitor  for  lead  and  copper  at  the 
tap  no  less  frequently  than  once  every 
three  years  using  the  reduced  number  of 


sample  sites  specified  in  paragraph  (c) 
of  this  section. 

(7)  Pre-existing  waivers.  Small  system 
waivers  approved  by  the  State  in  writing 
prior  to  April  11,  2000  shall  remain  in 
effect  under  the  following  conditions: 

(i)  If  the  system  has  demonstrated  that 
it  is  both  free  of  lead-containing  and 
copper-containing  materials,  as  required 
by  paragraph  (g)(1)  of  this  section  and 
that  its  90th  percentile  lead  levels  and 
90th  percentile  copper  levels  meet  the 
criteria  of  paragraph  (g)(2)  of  this 
section,  the  waiver  remains  in  effect  so 
long  as  the  system  continues  to  meet  the 
waiver  eligibility  criteria  of  paragraph 
(g)(5)  of  this  section.  The  first  round  of 
tap  water  monitoring  conducted 
piu'suant  to  paragraph  (g)(4)  of  this 
section  shall  be  completed  no  later  than 
nine  years  after  the  last  time  the  system 
has  monitored  for  lead  and  copper  at  the 
tap. 

(ii)  If  the  system  has  met  the  materials 
criteria  of  paragraph  (g)(1)  of  this 
section  but  has  not  met  the  monitoring 
criteria  of  paragraph  {g)(2)  of  this 
section,  the  system  shall  conduct  a 
round  of  monitoring  for  lead  and  copper 
at  the  tap  demonstrating  that  it  meets 
the  criteria  of  paragraph  (g)(2)  of  this 
section  no  later  than  September  30, 
2000.  Thereafter,  the  waiver  shall 
remain  in  effect  as  long  as  the  system 
meets  the  continued  eligibility  criteria 
of  paragraph  (g)(5)  of  this  section.  The 
first  round  of  tap  water  monitoring 
conducted  pursuant  to  peiragraph  (g)(4) 
of  this  section  shall  be  completed  no 
later  than  nine  years  after  the  roiuid  of 
monitoring  conducted  pursuant  to 
paragraph  (g)(2)  of  this  section. 
***** 

10.  Section  141.87  is  amended  by 
redesignating  paragraph  (e)(2)  as 
(e)(2)(i),  by  adding  paragraphs  (c)(3)  and 
(e)(2)(ii),  and  by  revising  the  first 
sentence  of  paragraph  (a)(2)(ii),  and  by 
revising  paragraphs  (c)(2)  introductory 
text,  (d),  (e)(4),  and  the  table  at  the  end 
of  §  141.87  following  paragraph  (f),  to 
read  as  follows: 

§  141.87    Monitoring  requirements  for 
water  quality  parameters. 

***** 

(a)  *  *  * 

(2)*   *   * 

(ii)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  systems  shall 
collect  two  samples  for  each  applicable 
water  quality  parameter  at  each  entry 
point  to  the  distribution  system  during 
each  monitoring  period  specified  in 
paragraph  fb)  of  this  section.  *  *  * 
***** 

(c)  *  *  * 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  at  each  entry  point 
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to  the  distribution  system,  at  least  one 
sample  no  less  frequently  than  every 
two  weeks  (biweekly)  for:  *   *   * 

(3)  Any  ground  water  system  can  limit 
entry  point  sampling  described  in 
paragraph  (c)(2)  of  this  section  to  those 
entry  points  that  are  representative  of 
water  quality  and  treatment  conditions 
throughout  the  system.  If  water  from 
untreated  groimd  water  sources  mixes 
with  water  from  treated  groimd  water 
sources,  the  system  must  monitor  for 
water  quality  parameters  both  at 
representative  entry  points  receiving 
treatment  and  representative  entry 
points  receiving  no  treatment.  Prior  to 
the  start  of  any  monitoring  under  this 
paragraph,  the  system  shall  provide  to 
the  State  written  information  identifying 
the  selected  entry  points  and 
dociunentation,  including  information 
on  seasonal  variability,  sufficient  to 
demonstrate  that  the  sites  are 
representative  of  water  quality  and 
treatment  conditions  throughout  the 
system. 

(d)  Monitoring  after  State  specifies 
water  quality  parameter  values  for 
optimal  corrosion  control.  After  the 
State  specifies  the  values  for  applicable 
water  quality  control  parameters 
reflecting  optimal  corrosion  control 
treatment  under  §  141.82(f),  all  large 
systems  shall  measure  the  applicable 
water  quality  parameters  in  accordance 


with  paragraph  (c)  of  this  section  and 
determine  compliance  with  the 
requirements  of  §  141.82(g)  every  six 
months  with  the  first  six-month  period 
to  begin  on  the  date  the  State  specifies 
the  optimal  values  xmder  §  141.82(f). 
Any  small  or  medium-size  system  shall 
conduct  such  monitoring  diuing  each 
six-month  period  specified  in  this 
paragraph  in  which  the  system  exceeds 
the  lead  or  copper  action  level.  For  any 
such  small  and  medium-size  system  that 
is  subject  to  a  reduced  monitoring 
frequency  pursuant  to  §  141.86(d)(4)  at 
the  time  of  the  action  level  exceedance, 
the  end  of  the  applicable  six-month 
period  under  this  paragraph  shall 
coincide  with  the  end  of  the  applicable 
monitoring  period  under  §  141.86(d)(4). 
Compliance  with  Slate-designated 
optimal  water  quality  parameter  values 
shall  be  determined  as  specified  under 
§  141.82(g). 

(e)*   *   * 

(2)*   *   * 

(ii)  A  water  system  may  reduce  the 
firequency  with  which  it  collects  tap 
samples  for  applicable  water  quality 
parameters  specified  in  paragraph  (e)(1) 
of  this  section  to  every  three  years  if  it 
demonstrates  during  two  consecutive 
monitoring  periods  that  its  tap  water 
lead  level  at  the  90th  percentile  is  less 
than  or  equal  to  the  PQL  for  lead 
specified  in  §  141.89  (a)(l)(ii),  that  its 
tap  water  copper  level  at  the  90th 


percentile  is  less  than  or  equal  to  0.65 
mg/L  for  copper  in  §  141.80(c)(2),  and 
that  it  also  has  maintained  the  range  of 
values  for  the  water  quality  parameters 
reflecting  optimal  corrosion  control  • 
treatment  specified  by  the  State  imder 
§  141.82(f). 
***** 

(4)  Any  water  system  subject  to  the 
reduced  monitoring  frequency  that  fails 
to  operate  at  or  above  the  minimiun 
value  or  within  the  range  of  values  for 
the  water  quality  parameters  specified 
by  the  State  in  §  141.82(f)  for  more  than 
nine  days  in  any  six-month  period 
specified  in  §  141.82(g)  shall  resume 
distribution  system  tap  water  sampling 
in  accordance  with  the  number  and 
frequency  requirements  in  paragraph  (d) 
of  this  section.  Such  a  systehi  may 
resume  aimual  monitoring  for  water 
quality  parameters  at  the  tap  at  the 
reduced  number  of  sites  specified  in 
paragraph  (e)(1)  of  this  section  after  it 
has  completed  two  subsequent 
consecutive  six-month  rounds  of 
monitoring  that  meet  the  criteria  of  that 
paragraph  and/or  may  resume  triennial 
monitoring  for  water  quality  parameters 
at  the  tap  at  the  reduced  number  of  sites 
after  it  demonstrates  through 
subsequent  rounds  of  monitoring  that  it 
meets  the  criteria  of  either  paragraph 
{e)(2)(i)  or  (e)(2){ii)  of  this  section. 


Summary  of  Monitoring  Requirements  for  Water  Quality  Parameters  \ 


Monitoring  period 


Parameters  2 


Location 


Frequency 


Initial  monitoring  

After  installation  of  corrosion  control 


After  State  specifies  parameter  values 
for  optimal  corrosion  control. 


Reduced  monitoring 


pH,  alkalinity,  orthophosphafe  or 
sHica  3,  calcium,  conductivity,  tem- 
perature. 

pH,  alkalinity,  orthophosphate  or 
silica 3,  calcium*. 

pH,  alkalinity,  dosage  rate  and  con- 
centration (if  alkalinity  adjusted  as 
part  of  corrosion  control),  inhitwtor 
dosage  rate  and  Inhibitor  resid- 
ual s. 

pH,  alkalinity,  orthophosphate  or 
silica 3,  calcium*. 

pH,  alkalinity  dosage  rate  and  con- 
centration (if  alkalinity  adjusted  as 
part  of  corrosion  control),  inhibitor 
dosage  rate  and  inhibitor  resid- 
ual ^ 

pH,  alkalinity,  orthophosphate  or 
silica 3,  calcium*. 

pH,  alkalinity  dosage  rate  and  con- 
centration (if  alkalinity  adjusted  as 
part  of  corrosion  control),  inhibitor 
dosage  rate  and  inhibitor  resid- 
ual 5. 


Taps  and  at  entry  point(s)  to  dis- 
tribution system. 

Taps  

Entry   point(s)   to   distribution   sys- 
tem 6. 


Taps 


Entry   point(s)   to   distribution   sys- 
tems. 


Taps 


Entry   point(s)   to   distribution   sys- 
tem«. 


Every  6  monttis. 


Every  6  months. 

No  less  frequently  than 
every  two  weeks 


Every  6  monttis. 

No  less  frequently  than 
every  two  weeks. 


Every  6  months,  annually  ^ 
or  every  3  years  ^;  re- 
duced number  of  sites. 

No  less  frequently  than 
every  two  weeks. 


^  Table  is  for  illustrative  purposes;  consult  the  text  of  this  section  for  precise  regulatory  requirements. 

2  Small  and  medium-size  systems  have  to  monitor  for  water  quality  parameters  only  during  monitoring  periods  in  which  the  system  exceeds  the 
lead  or  copper  action  level. 

3  Orthophosphate  must  be  measured  only  when  an  inhibitor  containing  a  phosphate  compound  is  used.  Silica  must  be  measured  only  when  an 
inhibitor  containing  silicate  compound  is  used. 

*  Calcium  must  be  measured  only  when  calcium  cart)onate  stabilization  is  used  as  part  of  corrosion  control. 
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s  Inhibitor  dosagJ  rates  and  inhibitor  residual  concentrations  (orthophosphate  or  silica)  must  be  measured  only  when  an  inhibitor  is  used. 

8  Ground  water  systems  may  limit  monitoring  to  representative  locations  throughout  the  system. 

^  Water  systems  [may  reduce  frequency  of  monitoring  for  water  quality  parameters  at  the  tap  from  every  six  months  to  annually  it  they  have 
maintained  the  ranie  of  values  for  water  quality  parameters  reflecting  optimal  corrosion  control  during  3  consecutive  years  of  monitonng^ 

9  Water  systems  Tnay  further  reduce  the  frequency  of  monitoring  for  water  quality  parameters  at  the  tap  from  annually  to  once  every  3  years  it 
they  have  maintained  the  range  of  values  for  water  quality  parameters  reflecting  optimal  corrosion  control  during  3  consecutive  years  of  annual 
monitoring  Water  Systems  may  accelerate  to  triennial  monitoring  for  water  quality  parameters  at  the  tap  if  they  have  maintained  90th  percentile 
lead  levels  less  thar  or  equal  to  0  005  mg/L,  90th  percentile  copper  levels  less  than  or  equal  to  0.65  mg/L,  and  the  range  of  water  quality  param- 
eters designated  bj  the  State  under  §  141.82(f)  as  representing  optimal  corrosion  control  during  two  consecutive  six-month  monitoring  periods. 


11.  Section  14t.88  is  amended  by 
revising  paragraphs  {a)(l),  (e)(1).  and 
(e)(2)  to  read  as  IjIIows: 


MonKorjng  requirements  for  lead 
water. 


I  sou  rce 


§141.88 
and  copper  in 

(a)  *   *   * 

(1)  A  water  system 
the  lead  or  copp 
basis  of  tap  sam 
accordance  with 
lead  and  copper 
in  accordance  w 


es 


requirements 
number  of  samp 
methods: 

(i)  Groundwat  (r 
minimum  of  one 
point  to  the  distiib 
is  representative 
treatment  (herea  Xet 
point).  The  syste  m 
sample  at  the 
unless  condit 
sampling  point 
each  source  or 

(ii)  Surface  witer 
minimum  of  one 
point  to  the 
any  application 
distribution 


that  fails  to  meet 
action  level  on  the 
les  collected  in 
§141.86  shall  collect 
source  water  samples 
th  the  following 

ing  sample  location, 
and  collection 


regard 


sajne 
tiors 


representative  o 
treatment  (herea  ft 
point).  The  syst( 
sample  at  the 
unless  conditior^s 
sampling  point 
each  source  or 


Note  to 

purposes  of  this  p 
systems  include 
of  surface  and  gro  i 


(iii)  If  a  systei^ 
more  than  one 
are  combined 


u!  e' 


system  must  saili 
the  distribution 
of  normal  opera 
when  water  is 
sources  being 

(iv)  The  State 
number  of  samp^l 
analyzed  by 
compositing 
must  be  done  b 
personnel 
maximum  of 
provided  that  i 
in  the  composite 
or  equal  to  0.00  I 


■five 


systems  shall  take  a 
sample  at  every  entry 
ution  system  which 
of  each  well  after 
called  a  sampling 
shall  take  one 
sampling  point 
make  another 
1  aore  representative  of 
ti  eatment  plant. 

systems  shall  take  a 
sample  at  every  entry 
distribution  system  after 
jf  treatment  or  in  the 
syst  3m  at  a  point  which  is 
each  source  after 
er  called  a  sampling 
m  shall  take  each 
saJne  sampling  point 
make  another 
1  nore  representative  of 
ti  eatment  plant. 


paragraph  (a)(l)(ii):  For  the 

ragraph.  surface  water 
ststems  with  a  combination 
nd  sources. 


draws  water  ft-om 
s  jurce  and  the  sources 
bqfore  distribution,  the 
pie  at  an  entry  point  to 
system  during  periods 
ing  conditions  (i.e., 
n  presentative  of  all 
d). 
may  reduce  the  total 
es  which  must  be 
alldwing  the  use  of 
Cc  mpositing  of  samples 
certified  laboratory 
Combosite  samples  from  a 
samples  are  allowed, 
lead  concentration 
sample  is  greater  than 
mg/L  or  the  copper 


if  the 


concentration  is  greater  than  or  equal  to 
0.160  mg/L.  then  either: 

(A)  A  follow-up  sample  shall  be  taken 
and  analyzed  widiin  14  days  at  each 
sampling  point  included  in  the 
composite;  or 

(B)  If  duplicates  of  or  sufficient 
quantities  from  the  original  samples 
from  each  sampling  point  used  in  the 
composite  are  available,  the  system  may 
use  these  instead  of  resampling. 
***** 

(e)*  *  * 

(1)  A  water  system  using  only  ground 
water  may  reduce  the  monitoring 
frequency  for  lead  and  copper  in  source 
water  to  once  during  each  nine-year 
compliance  cycle  (as  that  term  is 
defined  in  §  141.2)  if  the  system  meets 
one  of  the  following  criteria: 

(i)  The  system  demonstrates  that 
finished  drinking  water  entering  the 
distribution  system  has  been  maintained 
below  the  maximum  permissible  lead 
and  copper  concentrations  specified  by 
the  State  in  §  141.83(b)(4)  during  at  least 
three  consecutive  compliance  periods 
under  paragraph  (d)(1)  of  this  section;  or 

(ii)  The  State  has  determined  that 
source  water  treatment  is  not  needed 
and  the  system  demonstrates  that, 
during  at  least  three  consecutive 
compliance  periods  in  which  sampling 
was  conducted  under  paragraph  (d)(1) 
of  this  section,  the  concentration  of  lead 
in  source  water  was  less  than  or  equal 
to  0.005  mg/L  and  the  concentration  of 
copper  in  source  water  was  less  than  or 
equal  to  0.65  mg/L. 

(2)  A  water  system  using  surface 
water  (or  a  combination  of  surface  water 
and  ground  water)  may  reduce  the 
monitoring  frequency  in  paragraph 
(d)(1)  of  this  section  to  once  during  each 
nine-year  compliance  cycle  (as  that  term 
is  defined  in  §  141.2)  if  the  system  meets 
one  of  the  following  criteria: 

(i)  The  system  demonstrates  that 
finished  drinking  water  entering  the 
distribution  system  has  been  maintained 
below  the  maximum  permissible  lead 
and  copper  concentrations  specified  by 
the  State  in  §  141.83(b)(4)  for  at  least 
three  consecutive  years;  or 

(ii)  The  State  has  determined  that 
source  water  treatment  is  not  needed 
and  the  system  demonstrates  that, 
during  at  least  three  consecutive  years, 
the  concentration  of  lead  in  source 


water  was  less  than  or  equal  to  0.005 
mg/L  and  the  concentration  of  copper  in 
soxuce  water  was  less  than  or  equal  to 
-0.65  mg/L. 

***** 

12.  Section  141.89  is  amended  by 
revising  paragraph  (a)(l)(iii)  to  read  as 
follows: 

§  1 41 .89    Analytical  methods. 

(a)  *  *  * 

(D*  *   * 

(iii)  Achieve  the  method  detection 
limit  for  lead  of  0.001  mg/L  according 
to  the  procedures  in  appendix  B  of  part 
136  of  this  title.  This  need  only  be 
accomplished  if  the  laboratory  will  be 
processing  source  water  composite 
samples  under  §  141.88(a)(l)(iii). 
***** 

13.  Section  141.90  is  amended  by 
removing  and  reserving  paragraph 
(a)(l)(iii).  by  revising  all  references  to 
"§  141.84(f)"  in  paragraphs  (e)(2)(i)  and 
(ii)  to  read  "§  141.84(e)".  by  revising 
paragraphs  (a)(1)  introductory  text. 
(a)(l)(ii),  (a)(l)(iv).  (a)(2)  through  (a)(5). 
(e)(4)  and  (f),  by  removing  a  period  from 
(a)(l)(vii)  and  adding  a  semicolon,  and 
by  adding  paragraphs  (a)(l)(viii)  and  (h) 
to  read  as  follows: 

§  1 41 .90    Reporting  requirements. 

***** 

(a)*  *  * 

(1)  Except  as  provided  in  paragraph 
(a)(l)(viii)  of  this  section,  a  water  system 
shall  report  the  information  specified 
below  for  all  tap  water  samples 
specified  in  §  141.86  and  for  all  water 
quality  parameter  samples  specified  in 
§  141.87  within  the  first  10  days 
following  the  end  of  each  applicable 
monitoring  period  specified  in  §  141.86 
and  §  141.87  [i.e.,  every  six  months, 
annually,  every  3  years,  or  every  9 
years): 
***** 

(ii)  Dociunentation  for  each  tap  water 
lead  or  copper  sample  for  which  the 
water  system  requests  invalidation 
pursuant  to  §141.86(0(2); 

(iii)  [Reserved]; 

(iv)  The  90th  percentile  lead  and 
copper  concentrations  measured  from 
among  all  lead  and  copper  tap  water 
samples  collected  during  each 
monitoring  period  (calculated  in 
accordance  with  §  141.80(c)(3)),  unless 
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the  State  calculates  the  system's  90th 
percentile  lead  and  copper  levels  under 
paragraph  (h)  of  this  section; 

***** 

(viii)  A  water  system  shall  report  the 
results  of  all  water  quality  parameter 
samples  collected  under  §  141.87(c) 
through  (f)  during  each  six-month 
monitoring  period  specified  in 
§  141.87(d)  within  the  first  10  days 
following  the  end  of  the  monitoring 
period  unless  the  State  has  specified  a 
more  frequent  reporting  requirement. 
***** 

(2)  For  a  non-transient  non- 
community  water  system,  or  a 
commimity  water  system  meeting  the 
criteria  of  §§  141.85(c)(7)(i)  and  (ii),  that 
does  not  have  enough  taps  that  can 
provide  first-draw  samples,  the  system 
must  either: 

(i)  Provide  wrritten  documentation  to 
the  State  identifying  standing  times  and 
locations  for  enough  non-first-draw 
samples  to  make  up  its  sampling  pool 
under  §  141.86(b)(5)  by  the  start  of  the 
first  applicable  monitoring  period  under 
§  141.86(d)  that  commences  after  April 
11,  2000,  unless  the  State  has  waived 
prior  State  approval  of  non-first-draw 
sample  sites  selected  by  the  system 
pursuant  to  §  141.86(b)(5);  or 

(ii)  If  the  State  has  waived  prior 
approval  of  non-first-draw  sample  sites 
selected  by  the  system,  identify,  in 
writing,  each  site  that  did  not  meet  the 
six-hoiu-  minimum  standing  time  and 
the  length  of  standing  time  for  that 
particular  substitute  sample  collected 
piu'suant  to  §  141.86(b)(5)  and  include 
this  information  with  the  lead  and 
copper  tap  sample  results  required  to  be 
submitted  pursuant  to  paragraph 
(a)(l)(i)  of  this  section. 

(3)  No  later  than  60  days  after  the 
addition  of  a  new  source  or  any  change 
in  water  treatment,  unless  the  State 
requires  earlier  notification,  a  water 
system  deemed  to  have  optimized 
corrosion  control  under  §  141.81(b)(3),  a 
water  system  subject  to  reduced 
monitoring  pursuant  to  §  141.86(d)(4), 
or  a  water  system  subject  to  a 
monitoring  waiver  pm^uant  to 

§  141.86(g),  shall  send  written 
dociunentation  to  the  State  describing 
the  change.  In  those  instances  where 
prior  State  approval  of  the  treatment 
change  or  new  source  is  not  required, 
water  systems  are  encouraged  to  provide 
the  notification  to  the  State  beforehand 
to  minimize  the  risk  the  treatment 
change  or  new  source  will  adversely 
affect  optimal  corrosion  control. 

(4)  Any  small  system  applying  for  a 
monitoring  waiver  under  §  141.86(g),  or 
subject  to  a  waiver  granted  pursuant  to 
§  141.86(g)(3),  shall  provide  the 


following  information  to  the  State  in 
writing  by  the  specified  deadline: 

(i)  By  the  start  of  the  first  applicable 
monitoring  period  in  §  141.86(d),  any 
small  water  system  applying  for  a 
monitoring  waiver  shall  provide  the 
documentation  required  to  demonstrate 
that  it  meets  the  waiver  criteria  of 
§§  141.86(g)(1)  and  (2). 

(ii)  No  later  than  nine  years  after  the 
monitoring  previously  conducted 
pursuant  to  §  141.86(g)(2)  or 
§  141.86(g)(4)(i),  each  small  system 
desiring  to  maintain  its  monitoring 
waiver  shall  provide  the  information 
required  by  §§  141.86(g)(4)(i)  and  (ii). 

(iii)  No  later  than  60  days  after  it 
becomes  aware  that  it  is  no  longer  free 
of  lead-containing  and/or  copper- 
containing  material,  as  appropriate, 
each  small  system  with  a  monitoring 
waiver  shall  provide  written  notification 
to  the  State,  setting  forth  the 
circumstances  resulting  in  the  lead- 
containing  and/or  copper-containing 
materials  being  introduced  into  the 
system  and  what  corrective  action,  if 
any,  the  system  plans  to  remove  these 
materials. 

(iv)  By  October  10,  2000,  any  small 
system  with  a  waiver  granted  prior  to 
April  11,  2000  and  that  has  not 
previously  met  the  requirements  of 
§  141.86(g)(2)  shall  provide  the 
information  required  by  that  paragraph. 

(5)  Each  ground  water  system  that 
limits  water  quality  parameter 
monitoring  to  a  subset  of  entry  points 
under  §  141.87(c)(3)  shall  provide,  by 
the  commencement  of  such  monitoring, 
written  correspondence  to  the  State  that 
identifies  the  selected  entry  points  and 
includes  information  sufficient  to 
demonstrate  that  the  sites  are 
representative  of  water  quality  and 
treatment  conditions  throughout  the 
system. 
***** 

(e)  *  *   * 

(4)  Any  system  which  collects  lead 
service  line  samples  following  partial 
lead  service  line  replacement  required 
by  §  141.84  shall  report  the  results  to  the 
State  within  the  first  ten  days  of  the 
month  following  the  month  in  which 
the  system  receives  the  laboratory 
results,  or  as  specified  by  the  State. 
States,  at  their  discretion  may  eliminate 
this  requirement  to  report  these 
monitoring  results.  Systems  shall  also 
report  any  additional  information  as 
specified  by  the  State,  and  in  a  time  and 
manner  prescribed  by  the  State,  to  verily 
that  all  partial  lead  service  line 
replacement  activities  have  taken  place. 

(f)  Public  education  program 
reporting  requirements.  (1)  Any  water 
system  that  is  subject  to  the  public 


education  requirements  in  §  141.85 
shall,  within  ten  days  after  the  end  of 
each  period  in  which  the  system  is 
required  to  perform  public  education 
tasks  in  accordance  with  §  141. 85(c), 
send  written  documentation  to  the  State 
that  contains: 

(i)  A  demonstration  that  the  system 
has  delivered  the  public  education 
materials  that  meet  the  content 
requirements  in  §  141.85(a)  and  (b)  and 
the  delivery  requirements  in  §  141.85(c); 
and 

(ii)  A  list  of  all  the  newspapers,  radio 
stations,  television  stations,  and 
facilities  and  organizations  to  which  the 
system  delivered  public  education 
materials  during  the  period  in  which  the 
system  was  required  to  perform  public 
education  tasks. 

(2)  Unless  required  by  the  State,  a 
system  that  previously  has  submitted 
the  information  required  by  paragraph 
(f)(l)(ii)  of  this  section  need  not 
resubmit  the  information  required  by 
paragraph  .(f)(l)(ii)  of  this  section,  as 
long  as  there  have  been  no  changes  in 
the  distribution  list  and  the  system 
certifies  that  the  public  education 
materials  were  distributed  to  the  same 
list  submitted  previously. 
***** 

(h)  Reporting  of  90th  percentile  lead 
and  copper  concentrations  where  the 
State  calculates  a  system 's  90th 
percentile  concentrations.  A  water 
system  is  not  required  to  report  the  90th 
percentile  lead  and  copper 
concentrations  measured  from  among 
all  lead  and  copper  tap  water  samples 
collected  during  each  monitoring 
period,  as  required  by  paragraph 
(a)(l)(iv)  of  this  section  if: 

(1)  The  State  has  previously  notified 
the  water  system  that  it  will  calculate 
the  water  system's  90th  percentile  lead 
and  copper  concentrations,  based  on  the 
lead  and  copper  tap  results  submitted 
pursuant  to  paragraph  (h)(2)(i)  of  this 
section,  and  has  specified  a  date  before 
the  end  of  the  applicable  monitoring 
period  by  which  the  system  must 
provide  the  results  of  lead  and  copper 
tap  water  samples; 

(2)  The  system  has  provided  the 
following  information  to  the  State  by  the 
date  specified  in  paragraph  (h)(1)  of  this 
section: 

(i)  The  results  of  all  tap  samples  for 
lead  and  copper  including  the  location 
of  each  site  and  the  criteria  under 
§  141.86(a)(3),  (4).  (5),  (6),  and/or  (7) 
under  which  the  site  was  selected  for 
the  system's  sampling  pool,  pursuant  to 
paragraph  (a)(l)(i)  of  this  section;  and 

(ii)  An  identification  of  sampling  sites 
utilized  during  the  current  monitoring 
period  that  were  not  sampled  diu-ing 
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previous  mom 
explanation  whi) 
changed:  and 

(3)  The  State 
of  the  90th  percent 
calculations,  in 
system  before  tht 
period. 


toeing  periods,  and  an 
sampling  sites  have 


Has  provided  the  results 

ile  lead  and  copper 
'  vriting,  to  the  water 
end  of  the  monitoring 


PART  142— NATIONAL  PRIMARY 
DRINKING  WAT^R  REGULATIONS 
IMPLEMENTATION 


14.  The 
continues  to  reaA 


authoi  ity  citation  for  part  142 
as  follows: 


Authority:  42  U  S 
.300g-3,  306g-4.  31  lOg 
300J-9,  and300j-U• 


142 


graph 
para; 


15.  Section 
removing  para; 
redesignating 
through  (d)(8)(v 
(d){8)(vii),  respe|:t: 
paragraphs 
through  (d)(8)( 
newly  designated 
and  (d)(8)(vii) 
{d){8)(viii).  (d)(9j 
read  as  follows: 


(d)(8)( 


WU 


§  1 42. 1 4    Record  i  kept  by  States, 


(d)  *  *  * 

(8)  *  *  * 

(i)  Section  14 
system  deemed 
§  141.81(b)(1)  01 
any  conditions 
specific  water  s 
continued  ope 
corrosion  centre  1 


opera  tion 


141.86(d)(4)(vii 
determinations 


C.  300f.  300g-1.300g-2, 
;-.!.  300g-6.  300H. 


14  is  amended  by 

(d)(8)(vii),  by 
graphs  (d)(8)(i) 
)  as  (d)(8)(ii)  through 
ively,  by  adding  new 
i).  and  (d)(8)(ix) 
),  and  by  revising 
paragraphs  (d)(8)(vi) 
paragraphs 
(d){10).  andid){ll)to 


.81(b) — for  any  water 
0  be  optimized  under 
(b)(3)  of  this  chapter. 
i  mposed  by  the  State  on 
stems  to  ensure  the 

and  maintenance  of 
treatment  in  place; 


(vi)  Section  1'  1.83(b)(2)— 
determinations  pf  sovuce  water 
treatment; 

(vii)  Section  1J4 1.83(b)(4)— 
designations  of :  naximum  permissible 
concentrations  (  f  lead  and  copper  in 
source  water; 

(viii)  Section  141.84(e)— 
determinations  jstablishing  shorter  lead 
service  line  senj  ice  line  replacement 
schedules  unde   §  141.84; 

(ix)  Sections  ^41.81(b)(3)(iii}, 

and  141.86(g)(4)(iii)— 
)f  additional  monitoring 
requirements  ar  d/or  other  actions 
required  to  mail  itain  optimal  corrosion 
control  by  syste  us  monitoring  for  lead 
and  copper  at  tl  e  tap  less  frequently 
than  once  every  six  months  that  change 
treatment  or  ad(  a  new  source  of  water; 

(x)  Section  lA  1.85 — system-specific 
decisions  regarc  ing  the  content  of 
written  public  e  ducation  materials  and/ 
or  the  distributiDn  of  these  materials; 
H. 86(b)(5)— system- 
nations  regarding  use  of 


(xi)  Section  1 
specific  determ 


non-commimity  water  systems,  and 
community  water  systems  meeting  the 
criteria  of  §§  141.85(c)(7)(i)  and  (ii)  of 
this  chapter,  that  operate  24  hours  a 
day; 

(xii)  Section  141.86(c) — system- 
specific  designations  of  sampling 
locations  for  systems  subject  to  reduced 
monitoring; 

(xiii)  Section  141.86(d)(iv)(A)— 
system-specific  determinations 
pertaining  to  alternative  sample 
collection  periods  for  systems  subject  to 
reduced  monitoring; 

(xiv)  Section  141.86(g)— 
determinations  of  small  system 
monitoring  waivers,  waiver 
recertifications,  and  waiver  revocations: 

(xv)  Section  141.87(c)(3)— 
determinations  regarding  representative 
entry  point  locations  at  ground  water 
systems; 

(xvi)  Section  141.90(e)(4)— system- 
specific  determinations  regarding  the 
submission  of  information  to 
demonstrate  compliance  with  partial 
lead  service  line  replacement 
requirements;  and 

(xvii)  Section  141.90(f) — system- 
specific  decisions  regarding  the 
resubmission  of  detailed  documentation 
demonstrating  completion  of  public 
education  requirements. 

(9)  Records  of  reports  and  any  other 
information  submitted  by  PWSs  imder 
§  141.90  of  this  chapter,  including 
records  of  any  90th  percentile  values 
calculated  by  the  State  under 

§  141.90(h)  of  this  chapter. 

(10)  Records  of  State  activities,  and 
the  results  thereof,  to: 

(i)  Verify  compliance  with  State 
determinations  issued  under 
§§  141.82(f)  of  this  chapter,  141.82(h)  of 
this  chapter,  141.83(b)(2)  of  this  chapter, 
and  141.83(b)(4)  of  this  chapter; 

(ii)  Verify  compliance  with  the 
requirements  related  to  partial  lead 
service  line  replacement  under 
§  141.84(d)  of  this  chapter  and 
compliance  with  lead  service  line 
replacement  schedules  under 
§  141.84(e)  of  this  chapter;  and 

(iii)  Invalidate  tap  water  lead  and 
copper  samples  under  §  141.86(f)  of  this 
chapter. 

(11)  Records  of  each  system's 
currendy  applicable  or  most  recently 
designated  monitoring  requirements.  If, 
for  the  records  identified  in  paragraphs 
(d)(8)(i)  through  (d)(8)(xvii)  of  this 
section,  no  change  is  made  to  State 
determinations  during  a  12-year 
retention  period,  the  State  shall  retain 
the  record  until  a  new  decision, 
determination,  or  designation  has  been 
issued. 


non-first-draw  <  amples  at  non-transient 


16.  Section  142.15  is  amended  by 
redesignating  paragraphs  (c)(4)(i) 
through  (c){4)(vii)  as  (c)(4)(i)(A)  through 
(c)(4)(i)(G)  respectively,  by  adding 
paragraphs  (c)(4)(i)  introductory  text, 
(c)(4)(ii).  and  (c)(4)(iii),  and  by  revising 
paragraph  (c)(4)  introductory  text  to 
read  as  follows: 

§  1 42. 1 5    Reports  by  States. 

***** 

(c)  *  *  * 

(4)  States  shall  report  quarterly,  in  a 
format  and  on  a  schedule  prescribed  by 
the  Administrator,  the  following 
information  related  to  each  system's 
compliance  with  the  treatment 
techniques  for  lead  and  copper  under  40 
CFR  part  141,  subpart  I  during  the 
preceding  calendar  quarter.  Specifically, 
States  shall  report  as  follows: 

(i)  For  any  reports  provided  prior  to 
May  15,  2000,  States  shall  report  the 
name  and  PWS  identification  number: 
***** 

(ii)  For  any  reports  provided  after  May 
14,  2000  and  before  January  14.  2002. 
States  may  report  in  accordance  with 
either  paragraph  (c)(4)(i)  or  (c)(4)(iii)  of 
this  section. 

(iii)  For  all  reports  submitted  on  or 
after  January  14.  2002,  States  shall 
report  the  PWS  identification  niunber  of 
each  public  water  system  identified  in 
paragraphs  (c)(4)(iii)(A)  through  (F)  of 
this  section. 

(A)  For  each.large  and  mediiun-size 
public  water  system,  all  90th  percentile 
lead  levels  calculated  diuing  each 
monitoring  period  specified  in  §  141.86 
of  this  chapter,  and  the  first  and  last  day 
of  the  monitoring  period  for  which  the 
90th  percentile  lead  level  was 
calculated; 

(B)  For  each  small  public  water 
system,  the  90th  percentile  lead  level 
calculated  diuing  each  monitoring 
period  in  which  the  system  exceeds  the 
lead  action  level,  and  the  first  and  last 
day  of  each  monitoring  period  in  which 
an  exceedance  occurred; 

(C)  For  each  public  water  system 
(regardless  of  size),  the  90th  percentile 
copper  level  calculated  during  each 
monitoring  period  in  which  the  system 
exceeds  the  copper  action  level,  and  the 
first  and  last  day  of  each  monitoring 
period  in  which  an  exceedance 
occurred; 

(D)  For  each  public  water  system  for 
which  the  State  has  designated  optimal 
water  quality  parameters  under 

§  141.82(f)  of  this  chapter,  or  which  the 
State  has  deemed  to  have  optimized 
corrosion  control  under  §  141.81(b)(1)  or 
(b)(3)  of  this  chapter,  the  date  of  the 
determination  and  the  paragraph(s) 
imder  which  the  State  made  its 
determination; 
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(E)  For  each  public  water  system 
required  to  begin  replacing  lead  service 
lines  as  specified  in  §  141.84  of  this 
chapter  and  the  date  each  system  must 
begin  replacement;  and 

(F)  For  each  public  water  system  that 
has  implemented  optimal  corrosion 
control,  completed  applicable  source 
water  treatment  requirements  pursuant 
to  §  141.83  of  this  chapter  and/or 
completed  lead  service  line  replacement 
requirements  pursuant  to  §  141.84  of 
this  chapter,  and  the  date  of  the  State's 
determination  that  these  requirements 
have  been  met.  The  date  reported  shall 
be  the  latest  of  the  following  events: 

[1]  The  date  the  State  designates 
optimal  water  quality  parameters  under 
§  141.82(f)  of  this  chapter  or  deems  the 
system  to  have  optimized  corrosion 
control  pursuant  to  §  141.81(b)(1)  or 
(b)(3)  of  this  chapter; 

(2)  For  systems  triggered  into  source 
water  treatment,  the  date  the  State 


designates  maximum  permissible  source 
water  levels  under  §  141.83(b)(4)  of  this 
chapter  or  determines  pursuant  to 
§  141.83(b)(2)  of  this  chapter  that  source 
water  treatment  is  not  required;  or 

(3)  For  systems  triggered  into  lead 
service  line  replacement,  the  date  the 
system  completes  lead  service  line 
replacement  or  becomes  eligible  to  cease 
lead  service  line  replacement  piusuant 
to  §  141.84(f)  of  this  chapter. 
***** 

17.  Section  142.16  is  amended  by 
adding  a  paragraph  (d)(4)  and  by 
revising  paragraphs  (d)(1)  and  (d)(3)  to 
read  as  follows: 

§  142.16    Special  primacy  requirements. 

***** 

(d)  *   *   * 

(1)  Section  141.82— State  designation 
of  optimal  corrosion  control. 

(i)  Sections  141.82(d),  i41.82(f),  and 
141.82(h) — Designating  optimal 
corrosion  control  treatment  methods, 


optimal  water  quality  parameters,  and 
modifications  thereto. 

(ii)  Section  141.82(g) — Designating  an 
eiltemative  approach  for  aggregating 
multiple  measurements  collected  during 
the  same  day  for  a  water  quality 
parameter  at  a  sampling  location,  if  the 
State  elects  to  adopt  a  formula  other 
than  the  one  specified  in  §  141.82(g)(1) 
of  this  chapter. 
***** 

(3)  Section  141.90(e)— Verifying 
compliance  with  lead  service  line 
replacement  schedules  and  completion 
of  all  partial  lead  service  line 
replacement  activities. 

(4)  Section  141.86(d)(4)(iv)(A)— 
Designating  an  alternative  period  for 
sample  collection  for  community  water 
systems  subject  to  reduced  monitoring. 

*        *        *        *      *  * 

[FR  Doc.  00-3  Filed  1-1 1-00;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  12, 
2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges  and  grapefaiit  grown 
in — 

Texas;  published  12-13-99 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  published  12-13-99 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Navigation  regulations: 
St.  Marys  Falls  Canal  and 
Soo  llocks,  Ml; 
administration  and 
navigation;  published  12- 
13-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Teacher  Quality 
Enhancement  Grants 
Program;  published  1-12- 
00 

EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN 
BOARD 

National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  decisions; 

information  availability; 

correction;  published  1-12- 

00 

EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 

National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  tlecisions; 

information  availability; 

correction;  published  1-12- 

00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  published  12-13- 

99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Emamectin  benzoate; 

published  1-12-00 
Mepiquat  chloride;  published 

1-12-00 


N,N-diethyl-2-(4- 
methylbenzyloxy) 
ethylamine  hydrochloride; 
published  1-12-00 
Spinosad;  published  1-12-00 
FEDERAL  FINANCIAL 
INSTITUTIONS 
EXAMINATION  COUNCIL 
Appraisal  subcommittee: 
Appraisal  policy;  disclosure 
of  infomnation;  published 
12-28-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Secondary  direct  food 
addititves — 

Acidified  sodium  chlorite 
solutions;  published  1- 
12-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  12-8-99 
British  Aerospace 
(Jetstream);  published  12- 
8-99 
Dassault;  published  12-8-99 
Fokker;  published  12-13-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Scrapie  pilot  projects; 
comments  due  by  1-18- 
00;  published  12-17-99 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Meat  produced  by  advanced 
meat/bone  separation 
machinery  and  recovery 
systems;  comments  due 
by  1-18-00;  published  12- 
16-99 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
Accreditation  and  assessment 
programs: 
Federal  conformity 
assessment  activities; 
policy  guidance; 
comments  due  by  1-17- 
00;  published  11-3-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


Cook  Inlet  t)eluga  whales; 
depleted  designation; 
comments  due  by  1-19- 
00;  published  12-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  pollock; 
comments  due  by  1-20- 
00;  published  1-5-00 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  1-20-00; 
published  12-21-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Anticompetitive  teaming; 
'    comments  due  t)y  1-18- 
00;  published  11-18-99 
Utilization  of  Indian 
organizations  and  Indian- 
owned  economic 
enterprises;  comments 
due  by  1-18-00;  published 
11-18-99 

DEFENSE  DEPARTMENT 
Navy  Department 

Underwater  archeological 
research  permits  on 
submerged  cultural 
resources;  application 
guidelines;  comments  due 
by  1-18-00;  published  11- 
19-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Higher  Education  Act — 
Negotiated  rulemaking 
committees  on  issues 
under  Title  IV; 
establishment; 
comments  due  by  1-18- 
00;  published  12-30-99 
Postsecondary  eduction: 
Gaining  Eariy  Awareness 
and  Readiness  for 
Undergraduate  Programs 
(GEAR  UP)  Program; 
comments  due  by  1-20- 
00;  published  12-21-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Arizona;  comments  due  by 

1-18-00;  published  12-17- 

99 
Indiana;  comments  due  by 

1-18-00;  published  12-17- 

99 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Alabama;  comments  due  by 

1-18-00;  published  12-16- 

99 

California;  comments  due  by 
1-17-00;  published  1-6-00 

Indiana;  comments  due  by 
1-19-00;  published  12-20- 
99 

Missouri;  comments  due  by 
1-19-00;  published  12-20- 
99 

New  Jersey;  comments  due 
by  1-18-00;  published  12- 
17-99 
New  Mexico;  comments  due 
by  1-19-00;  published  12- 
20-99 
Pennsylvania;  comments 
due  by  1-18-00:  published 
12-17-99 
Rhode  Island;  comments 
due  by  1-21-00;  published 
12-22-99 
Texas;  comments  due  by  1- 
21-00;  published  12-22-99 
Pesticide  programs: 
Antimcrotiial  pesticide 
products;  registration 
procedures  and  labeling 
standards,  etc.;  comnients 
due  by  1-18-00;  published 
11-16-99 
Pesticides;  toterarK^es  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
HertJKHde  safener  HOE- 
107892  and  metabolites; 
comments  due  by  1-21- 
00;  published  11-22-99 
Paraquat;  convnents  due  by 
1-21-00;  published  11-22- 
99 
Solid  wastes: 
Residential,  commercial,  ar>d 
institutional  solid  waste; 
guideline  revisions; 
comments  due  by  1-18- 
00;  published  12-17-99 
Storage  and  collection  of 
residential,  commercial, 
and  institutional  solid 
waste;  comments  due  by 
1-18-00;  published  12-17- 
99 
Water  programs: 
Clean  Water  Act- 
Water  quality  planning 
and  management; 
National  Pollutant 
Discharge  Elimination 
System  program  and 
Federal  antidegradation 
policy,  etc.;  comments 
due  by  1-20-00; 
published  10-27-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 


IV 


Fixed  microwav  e  services — 


24  GHz  banc 


and  servic*   rules; 


comments 


jue  by  1-19- 
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licensing 


00;  published  12-20-99 
Local  multipo  nt 

distribution  service; 

comments  Jue  by  1-21- 

00;  published  12-21-99 
Maritime  services — 
Los  Angeles  land  Long 

Beach,  CA   156.250 

MHz  frequ<incy 

availability  'or  port 

operations;  comments 

due  by  1-13-00; 

published  12-21-99 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 

system; 

Corporate  governance 
responsibilitiets  devolution; 
comments  die  by  1-20- 
00;  publishec  12-21-99 

HEALTH  AND  HI  JMAN 
SERVICES  DEP/RTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Heanng  aids;  tiK:hnical  data 
amendments;  comments 
due  by  1-17-X);  published 
11-3-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Health  care  progiams;  fraud 
and  abuse: 

Health  lnsuran(e  Portability 
and  Accountability  Act — 
Medicare  and  State  health 
care  programs;  anti- 
Idckback  satute  for 
shared  risli 

an'angeme  Its;  statutory 
exception;  comments 
due  by  1-18-00; 
published  1 1-1 9-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlif4  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Alabama  be<  ch  mouse, 
etc.;  comnents  due  by 
1-18-00;  pjblished  11- 
18-99 
Straight-horn  sd  markhor; 
comments  due  by  1-21- 
00;  publisled  9-23-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamatipn 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 


reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  1-18-00;  published 
12-17-99 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  1-18-00; 
published  12-16-99 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Stein,  Michael;  comments 
due  by  1-18-00;  published 
11-3-99 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Flexibility;  clarification  and 
addition;  comments  due 
by  1-17-00;  published  11- 
3-99 
POSTAL  RATE  COMMISSION 
Practce  and  procedure: 
Procedings;  efficiency 
improvement;  comments 
due  by  1-21-00;  published 
12-28-99 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Standard  Mail  destination 
entry  mailings;  procedure 
changes;  comments  due 
by  1-21-00;  published  12- 
22-99 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  determination; 
comments  due  by  1-18- 
00;  published  11-18-99 
Disability  determination — 
Reviews  for  medical 
recovery  of  annuitants; 
discontinuance; 
comments  due  by  1-18- 
00;  published  11-18-99 
Railroad  Unemployment 
Insurance  Act: 
Remuneration;  definition; 
comments  due  by  1-18- 
00;  published  11-16-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Proxy  and  information 
statements;  delivery  to 
households;  comments 
due  by  1-18-00;  published 
11-16-99 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 
Cape  Cod  Canal;  arrival 
notification  and  Year  2000 


{Y2K)  reporting 
requirements  for  transiting 
vessels;  regulated 
navigation  area; 
comments  due  by  1-21- 
00;  published  12-22-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Airbus;  comments  due  by  1- 
20-00;  published  12-21-99 
AlliedSignal,  Inc.;  comments 
due  by  1-18-00;  published 
11-19-99 
Ayres  Corp.;  comments  due 
by  1-21-00;  published  11- 
24-99 
Bell  Helicopter  Textron.  Inc.; 
comments  due  by  1-18- 
00;  published  11-16-99 
Boeing;  comments  due  by 
1-18-00;  published  11-19- 
99 
Eurocopter  France; 
comments  due  by  1-18- 
00;  published  11-18-99 
General  Electric  Aircraft 
Engines;  comments  due 
by  1-18-00;  published  11- 
19-99 
McDonnell  Douglas; 
comments  due  by  1-21- 
00;  published  12-7-99 
Raytheon;  comments  due  by 
1-20-00;  published  12-6- 
99 
Ainworthiness  standards: 
Special  conditions — 
McDonnell  Douglas  DC-9- 
30  series  airplanes; 
comments  due  by  1-18- 
00;  published  12-3-99 
Class  C  and  Class  E 
airspace;  comments  due  by 
1-17-00;  published  12-2-99 
Class  E  airspace;  comments 
due  by  1-18-00;  published 
12-17-99 
Commercial  space 
transportation; 
Licensed  reentry  activities; 
financial  responsibility 
requirements;  comments 
due  by  1-21-00;  published 
12-13-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Motorcycle  brake  systems; 
comments  due  by  1-18- 
00;  published  11-17-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 


Gas  transmission  and 
hazardous  liquid  pipelines 
in  high-consequence 
areas;  enhanced  safety 
and  environmental 
protection;  cdmments  due 
by  1-17-00;  published  12- 
22-99 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  financial  and 
accounting  procedure: 

Endorsement  of  checks 
deposited;  comments  due 
by  1-18-00;  published  11- 
17-99 

Mechandise,  special  classes: 

Products  of  forced  or 
indentured  child  labor; 
prohibited  importation  and 
seizure;  comments  due  by 
1-18-00;  published  11-17- 
99 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 

State  income  tax 
obligations;  tax  refund 
payments  offset; 
comments  due  by  1-19- 
00;  published  12-20-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Charitable  remainder  trusts; 
prevention  of  abuse; 
comments  due  by  1-19- 
00;  published  10-21-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Pulilic  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  Decemt>er  30, 
1999. 

Last  List  December  21,  1999. 
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DCFARTMENT  OF  COMMERCE 

Ecanomic  DavalofNiMnt 
AdminMralion 

13  CFR  Part  306 

[Doekat  No.  980106003-0009-04] 

PMN0610-AA56 

Economtc  Developinent  Administration 
Regulations:  Revision  To  Implemant 
Economic  Development  Reform  Act  of 
1996 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Economic  Development 
Administration  (EDA)  published  in  the 
Federal  Register  of  December  14, 1999, 
a  final  rule  to  implement  its  new 
authorizing  legislation.  Inadvertently, 
the  preamble  and  the  rule  are 
inconsistent  and  the  rule  needs  to  be 
corrected  to  state  explicitly  that  the 
appendix  to  13  CFR  part  305,  published 
in  EDA's  interim-final  rule  in  the 
Federal  Register  of  February  3, 1999, 
has  been  removed.  This  document 
corrects  the  inconsistency  by  explicitly 
removing  the  appendix  to  13  CFR  part 
305. 

DATES:  Effective  on  December  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Levin,  Chief  Counsel, 
Telephone  Niunber  202-482-4687,  fax 
202-482-5671,  e-mail  elevin@doc.gov 
SUPPLEMENTARY  INFORMATION:  EDA 
published  in  the  Federal  Register  of 
December  14,  1999,  (64  FR  69867)  a 
final  rule  to  implement  its  new 
authorizing  legislation,  the  Fhiblic 
Works  and  Economic  Development 
Administration  Reform  Act  of  1998, 
Pub.  L.  105-393.  Inadvertently,  the 
preamble  and  the  rule  itself,  are 
inconsistent:  the  preamble  at  64  FR 
69870  states  that  the  appendix  to  part 
305  is  removed;  the  body  of  the  final 


rule  does  not  explicitly  removeAhe 
appendix  to  13  CFR  part  305,  published 
as  EDA's  interim-final  rule  in  the 
Fefieral  RegMter  on  February  3, 1999, 
(64  FR  5347).  This  document  corrects     - 
the  inccnsistency  l^  explicitly 
removing  the  appmdix  to  13  CFR  part 
305  published  in  the  intnim-final  rule 
published  on  February  3. 1999. 

Need  for  Correction 

AcccMtiingly,  13  CFR  part  305  is 
corrected  by  making  the  following 
correcting  amendment. 

1.  The  authority  citation  for  part  305 
continues  to  read  as  ft^lows: 

Autberity:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10—4. 

Appendix  A  to  Part  305 — [Removed] 

2.  Appendix  A  to  part  305  is  removed. 
Dated:  January  7,  2000. 

Chester  J.  Straub,  Jr., 

Acting  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  00-793  Filed  1-12-00;  8:45  am] 

BKUNG  CODE  3S10-24-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-60-AD;  Amendntent 
3»-11509;  AD  200(M)1-11] 

BIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
Deutsctiiand  GMBH  Model  MB&-BK 
117  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  emergency  priority  letter 
airworthiness  directive  (AD),  applicable 
to  Eurocopter  Deutschland  GMBH  (ECD) 
Model  MBB-BK  117  helicopters,  that 
ciurently  requires,  before  further  flight, 
creating  a  component  log  card  or 
equivalent  record  and  determining  the 
age  and  nmnber  of  flights  on  the 
tension-torsion  (TT)  strap.  The  AD  also 
requires  inspecting  and  removing,  as 
necessary,  certain  imairworthy  TT 
straps.  This  amendment  requires  the 
same  actions  as  the  emergency  priority 
letter  AD  but  clarifies  the  compliance 


requirements  sf>ecified  in  the  emergency 
priority  letter  AD.  This  amendment  is 
prompted  by  an  accident  in  which  a 
main  rotor  blade  (blade)  separated  from 
a  helicopter  due  to  £atigue  failure  of  a 
TT  strap.  The  acticms  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
TT  strap,  loss  of  a  blade,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  January  28,  2000.  The 
incorporation  by  reference  of  certain 
puUications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Re^ster  as  of  Januanr  28,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  13,  2000. 

ABCMES8ES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-6a- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  jErom  American 
Eurocopter  Corporation,  2701  Forum 
ftive.  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth,  Texas  76137;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5128,  fax  (817)  222-5961.* 
SUPPLEMENTARY  INFORMATION:  On  August 
6,  1999,  the  FAA  issued  Emergency 
Priority  Letter  AD  99-17-07,  apphcable 
to  ECD  Model  MBB-BK  117  helicopters, 
which  requires,  before  further  flight, 
creating  a  component  log  card  or 
equivalent  record  and  determining  the 
calendar  age  and  number  of  fUghts  on 
the  TT  strap.  The  AD  also  requires 
inspecting  and  removing,  as  necessary, 
certain  unairworthy  TT  straps.  Certain 
TT  straps  are  not  eligible  for  installation 
until  they  are  re-identified.  That  action 
was  prompted  by  an  accident  in  which 
a  blade  separated  from  an  ECD  Model 
MBB-BK-1 17  helicopter  resulting  in 
three  fatalities.  The  cause  of  the  blade 
separation  was  a  TT  strap  rupture 
within  the  main  rotor  head.  The  cause 
of  the  TT  strap  rupture  remains  under 
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investigatioji.  T  lat  condition,  if  not 
corrected,  coulc  result  in  failure  of  a  TT 
strap,  loss  of  a  b  >ade,  and  subsequent 
loss  of  control  df  the  helicopter. 

Since  the  issu  ance  of  that  emergency 
priority  letter  A  D,  the  FAA  has  received 
several  requests  for  clarification  of  the 
terms  "calendai  year"  and  "calendar 
age."  To  clarify  the  required  compliance 
times,  the  FAA  las  converted  years  to 
months  and  has  removed  the  terms 
"calendar  year"  and  "calendar  age" 
from  the  AD. 

The  FAA  has  reviewed  ECD  Alert 
Service  Bulletii  MBB-BK  117  No.  ASB- 
MBB-BK  117-10-120,  Revision  1,  dated 
August  31,  199<  I  (ASB).  The  ASB 
describes  procedures  for  determining 
the  total  accum  ilated  installation  time 
and  nxunber  of  flights  on  the  TT  strap. 
The  ASB  specil  es  inspecting  each  TT 
strap  and  replai  ing  any  imairworthy  TT 
strap  with  an  airworthy  TT  strap.  The 
Luftfahrt-Bundi  ssamt  (LEA),  which  is 
the  airworthine  ss  authority  for  the 
Federal  Republ  c  of  Germany,  classified 
that  ASB  as  ma  idatory  and  issued  AD 
1999-284,  date  1  August  6,  1999, 
applicable  to  all  ECD  Model  MBB-BK 
117  helicopters. 

Since  an  uns  ife  condition  has  been 
identified  that  s  likely  to  exist  or 
develop  on  oth  sr  ECD  Model  MBB-BK 
117  helicopters  of  the  same  type  design, 
this  AD  supers^  ides  Emergency  Priority 
Letter  AD  99-117-07  to  require,  before 
further  flight,  creating  a  component  log 
card  or  equival  Bnt  record  and 
determining  th  3  age  and  number  of 
flights  on  each  TT  strap.  The  AD  also 
requires  inspec  ting  and  removing,  as 
necessary,  any  unairworthy  TT  straps. 
Certain  TT  stra  ps  are  not  eligible  for 
installation  un  il  they  are  reidentified. 
The  actions  mi  ist  be  accomplished  in 
accordance  wi  h  the  ASB  described 
previously.  Th  5  short  compliance  time 
involved  is  rec  uired  because  the 
previously  des  :ribed  critical  unsafe 
condition  can  idversely  affect  the 
structural  inte  rity  of  the  helicopter. 
Therefore,  cre<  ting  a  component  log 
card  or  equiva  ent  record,  determining 
the  age  and  nu  mber  of  flights  on  each 
TT  strap,  and  nspecting  and  removing, 
as  necessary,  £  ny  unairworthy  TT  straps 
are  required  p  ior  to  further  flight,  and 
this  AD  must  1  le  issued  immediately. 

Since  a  situ  tion  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  i;  found  that  notice  and 
opportunity  fc  r  prior  public  comment 
hereon  are  im  )racticable,  and  that  good 
cause  exists  fc  r  making  this  amendment 
effective  in  les  s  than  30  days. 
The  FAA  estimates  that  127 
helicopters  of  U.S.  registry  will  be 
affected  by  th  s  AD,  that  it  will  take 
approximate^  ■  1  work  hour  per 


helicopter  to  inspect  the  4  TT  straps  on 
each  helicopter.  15  work  hours  per 
helicopter  to  remove  and  replace  the  4 
TT  straps,  if  necessary,  and  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,600  per  TT  strap  ($10,400  per 
helicopter).  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,442,720; 
$7,620  to  inspect  each  helicopter  once 
and  $1,435,100  to  remove  and  replace 
the  4  TT  straps  on  all  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
p£irt  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD  2000-01-11     Eurocopter  Deutschland 
GNfBH:  Amendment  39-11509.  Docket 
No.  99-SW-60-AD.  Supersedes 
Emergency  Priority  Letter  AD  99-17-07, 
Docket  No.  99-SW-49-AD. 

Applicability:  Model  MBB-BK  117  A-1,  A- 
3,  A-4,  B-1,  B-2,  and  C-1  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteiation,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
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eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  blade  (blade) 
separation  due  to  failure  of  a  tension-torsion 
(TT)  strap,  accomplish  the  following: 

(a)  Before  further  flight. 

(1)  Create  a  component  log  card  or 
equivalent  record  for  each  TT  strap. 

(2)  Review  the  history  of  the  helicopter  and 
each  TT  strap.  Determine  the  age  since  initial 
installation  on  any  helicopter  (age)  and  the 
number  of  flights  on  each  TT  strap.  Enter 
both  the  age  and  the  number  of  flights  for 
each  TT  strap  on  the  component  log  card  or 
equivalent  record.  Where  the  number  of 
flights  is  unknown,  multiply  the  number  of 
hours  time-in-service  (TIS)  by  5  to  determine 
the  number  of  flights. 

(3)  If  the  number  of  flights  and  age  cannot 
be  determined,  remove  the  TT  strap  from 
service. 

(4)  Remove  any  TT  strap  from  service  that 
has  either  accumulated  25,000  or  more  flights 
or  is  equal  to  or  greater  than  180  months  of 
age. 

(b)  When  a  TT  strap  age  is  equal  to  or 
greater  than  120  months  and  less  than  180 
months  and  the  number  of  flights  on  the  TT 
straps  are  less  than  25,000,  inspect  the  TT 
strap  in  accordance  with  paragraph  2.B.2  of 
the  "Accomplishment  Instructions," 
Eurocopter  Deutschland  GMBH  Alert  Service 
Bulletin  MBB-BK  117  No.  ASB-MBB-BK 
117-10-120  (ASB),  Revision  1,  dated  August 
31,  1999,  according  to  the  following: 

(1)  If  the  age  is  greater  than  or  equal  to  120 
months  but  less  than  132  months  and  has 
less  than  22,000  flights,  inspect  the  TT  strap 
within  the  next  6  weeks.  If  the  number  of 
flights  equals  or  exceeds  22,000,  inspect  the 
TT  strap  before  further  flight. 

(2)  If  the  age  is  greater  than  or  equal  to  132 
months  but  less  than  144  months  and  has 
less  than  19,000  flights,  inspect  the  TT  strap 
within  the  next  5  weeks.  If  the  number  of 
flights  equals  or  exceeds  19,000,  inspect  the 
TT  strap  before  further  flight. 

(3)  If  the  age  is  greater  than  or  equal  to  144 
months  but  less  than  156  months  and  has 
less  than  16,000  flights,  inspect  the  TT  strap 
within  the  next  4  weeks.  If  the  number  of 
flights  equals  or  exceeds  16,000,  inspect  the 
TT  strap  before  further  flight. 

(4)  If  the  age  is  greater  than  or  equal  to  156 
months  but  less  than  168  months  and  has 
less  than  13,000  flights,  inspect  the  TT  strap 
within  the  next  3  weeks.  If  the  number  of 
flights  equals  or  exceeds  13,000,  inspect  the 
TT  strap  before  further  flight.  ►' 

(5)  If  the  age  is  greater  than  or  equal  to  168 
months  but  less  than  180  months  and  has 
less  than  10,000  flights,  inspect  the  TT  strap 
within  the  next  2  weeks.  If  the  number  of 
flights  equals  or  exceeds  10,000,  inspect  the 
TT  strap  before  further  flight. 

Remove  any  TT  strap  from  service  before 
exceeding  the  allowable  number  of  flights  or 
180  months,  whichever  occurs  first. 

(c)  If  a  defect  is  found  as  a  result  of  the 
inspection,  remove  the  TT  strap  from  service 
prior  to  further  flight. 

(d)  If  no  defect  is  found  as  a  result  of  the 
inspection  in  paragraph  (b),  a  maximum  of 
500  flights  is  permitted  on  a  one-time  basis 


before  the  TT  strap  must  be  replaced, 
provided  the  limits  of  paragraphs  (a)(4)  and 
(b)  are  not  exceeded. 

(e)  TT  straps,  part  number  (P/N)  2604067 
or  Jl 7322-1,  are  not  eligible  for  installation. 
Prior  to  installation.  P/N  2604067  or  J17322- 
1  must  be  re-identified  according  to 
paragraph  2.B.1  of  the  "Accomplishment 
Instructions"  of  the  ASB.  Revision  1.  dated 
August  31. 1999. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(g)  Special  flight  permits  may  be  issued  for 
up  to  five  flights  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspections  and  re-identification  of 
TT  straps  shall  be  done  in  accordance  with 
the  "Accomplishment  Instructions," 
paragraph  2.B.1  and  2.B.2,  of  Eurocopter 
Deutschland  GMBH  Alert  Service  Bulletin 
MBB-BK  117  No.  ASB-MBB-BK  117-10- 
120,  Revision  1,  dated  August  31,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
January  28,  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (LBA).  Federal 
Republic  of  Germany,  AD  1999-284,  dated 
August  6,  1999. 

Issued  in  Fort  Worth,  Texas,  on  January  5, 
2000. 

Henry  A.  Armstrong, 

Manager,  Rotorctbft  Directorate.  Aircraft 

Certification  Service. 

(FR  Doc.  00-721  Filed  1-12-O0;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-192-AD;  Amendment 
39-11510;  AD  2000-01-12] 

RIN  212&-AA64 

Airworthiness  Directives;  Bomiaardier 
Model  CL-60&-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100 
and  200)  series  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
cracks  of  a  certain  bulkhead  web  of  the 
fuselage  at  certain  locations,  and  repair, 
if  necessary.  This  amendment  revises 
the  repetitive  inspection  intervals  for 
certain  airplanes,  and  requires 
modification  or  repair,  as  applicable. 
This  amendment  is  prompted  by  the 
development  of  a  modification  that  will 
adequately  address  the  identified  unsafe 
condition.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
fatigue  cracking,  which  could  result  in 
uncontrolled  depressurization  of  the 
airplane  and/or  reduced  structiual 
integrity  of  the  fuselage. 
DATES:  Effective  February  17.  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17.2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Canadair. 
Aerospace  Group.  P.O.  Box  6087. 
Station  Centre-ville.  Montreal.  Quebec 
H3C  3G9.  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Duckett,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch.  ANE- 
171.  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
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per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,828.  Based  on  these  figures,  the  cost 
impact  of  the  repair  on  U.S.  operators  is 
estimated  to  be  $19,828  per  airplane. 

The  modification  that  is  required  by 
this  AD  will  take  approximately  212 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $935.  Based  on  these 
figiu^s,  the  cost  impact  of  the 
modification  on  U.S.  operators  is 
estimated  to  be  $13,655  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD,  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted.  However,  the  FAA  has  been 
advised  that  the  manufacturer  has 
committed  previously  to  its  customers 
that  it  will  bear  the  labor  costs 
associated  with  the  repair  and 
modification  associated  with 
accomplishing  the  actions  required  by 
this  AD.  Additionally,  the  manufacturer 
has  indicated  that  warranty  remedies 
may  be  available  to  defer  the  cost  of  the 
replacement  parts  also  associated  with 
accomplishing  the  actions  required  by 
this  AD. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10082  (62  FR 
38206,  July  17,  1997),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11510.  to  read  as 
follows: 

2000-01-12    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-11510. 
Docket  N0.98-NM-192-AD.  Supersedes 
AD  97-14-11.  Amendment  39-10082. 
Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
serial  numbers  7003  through  7185  inclusive; 
certificated  in  any  category;  except  those 
airplanes  on  which  Canadair  Regional  Jet 
Service  Bulletin  601R-53-046,  Revision  'B,' 
dated  December  22, 1997,  or  Canadair 
Regional  Jet  Service  Bulletin  601R-53-047, 
Revision  'D,'  including  Appendix  1  and 
Appendix  2.  dated  December  22, 1997,  has 
been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the  *" 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  underfloor  pressure  bulkhead  of  the 
fuselage,  which  could  resuh  in  uncontrolled 
depressurization  of  the  airplane  and/or 
reduced  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

Detailed  Visual  Inspections 

(a)  Perform  a  detailed  visual  inspection  to 
detect  cracks  at  FS409+128  of  the  bulkhead 
web  drawing  number  6O1R32208-123  of  the 
fusefage,  in  accordance  withCanadair 
Regional  Jet  Alert  Service  Bulletin  A601R- 
53-045,  Revision  'D,'  includingAppendix  1, 
dated  December  22, 1997,  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable,  until  accomplishment  of 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable. 
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(1)  For  airplanes  that  have  accomplished  a 
detailed  visual  inspection  in  accordance  with 
AD  97-14-11  prior  to  the  effective  date  of 
this  AD:  Perform  a  subsequent  detailed  visual 
inspection  prior  to  the  accumulation  of  1,000 
total  flight  hours,  or  within  100  flight  hours 
after  the  immediately  preceding  inspection 
accomplished  in  accordance  with  AD  97-14- 
11,  whichever  occurs  later.  Thereafter,  repeat 
the  inspection  at  intervals  not  to  exceed  100 
flight  hours. 

(2)  For  airplanes  that  have  not 
accomplished  a  detailed  visual  inspection  in 
accordance  with  AD  97-14-11  prior  to  the 
effective  date  of  this  AD:  Perform  a  detailed 
visual  inspection  within  20  flight  hours  after 
the  effective  date  of  this  AD.  Perfonn  a 
subsequent  detailed  visual  inspection  prior 
to  the  accumulation  of  1 ,000  total  flight 
hours,  or  within  100  flight  hours  after 
accomplishment  of  the  immediately 
preceding  inspection,  whichever  occurs  later. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  100  flight  hours. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Accomplishment  of  the  inspection 
required  by  paragraph  (a)  of  thisAD,  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Canadair  Regional  Jet  AlertService 
Bulletin  A601R-53-O45,  dated  June  25.  1997; 
Revision  'A,'  includingAppendix  1,  dated 
June  26,  1997;  Revision  'B,'  including 
Appendix  1,  dated  June  27,1997;  or  Revision 
'C  including  Appendix  1,  dated  July  2, 
1997;  is  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  by  this  AD. 

Modification 

(b)  For  any  airplane  on  which  no  cracking 
has  been  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD:  Within 
9  months  after  the  effective  date  of  this  AD, 
modify  FS409+128  of  the  bulkhead  web 
drawing  number  601R32208-123  of  the 
fuselage  in  accordance  with  Canadair 
Regional  Jet  Service  Bulletin  601R-53-047, 
Revision  'D,'  including  Appendix  1  and 
Appendix  2,  dated  December  22, 1997. 
Accomplishment  of  this  modification 
terminates  the  requirements  of  this  AD. 

Note  4:  Any  modification  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Canadair  Regional  Jet 
Service  Bulletin  601R-53-047,  including 
Appendix  1  and  Appendix  2,  dated  July  18, 
1997;  Revision  'A,'  including  Appendix  1 
and  Appendix  2.  dated  July  31, 1997; 
Revision  'B,'  including  Appendix  1  and 
Appendix  2,  dated  August  22,  1997;  or 
Revision  'C,'  including  Appendix  1  and 
Appendix  2,  dated  October  7, 1997;  is 
considered  acceptable  for  compliance  with 
the  applicable  actions  required  by  this  AD. 


Repair 

(c)  For  any  airplane  on  which  any  cracking 
is  detected  during  any  inspection  required  by 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  determine  the  extent  of  the  cracking  as 
specified  in  Part  A  of  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Canadair 
Regional  Jet  Alert  Service  Bulletin  A601R- 
53-045,  Revision  'D,'  including  Appendix  1, 
dated  December  22,  1997,  and  accomplish 
the  requirements  of  paragraph  (c)(1)  or  (c)(2), 
as  applicable. 

(1)  If  the  cracking  is  within  the  limits 
specified  by  Part  A  of  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  accomplish  the  requirements 
of  paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this  AD 
at  the  time  specified  in  those  paragraphs. 

(i)  Repeat  the  detailed  visual  inspection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  100  flight 
hours;  and 

(ii)  Within  6  months  after  the  effective  date 
of  this  AD,  or  within  3  months  after  the 
initial  date  the  crack  was  detected, 
whichever  occurs  later:  Repair  the  affected 
area  in  accordance  with  Canadair  Regional 
Jet  Service  Bulletin  601R-53-046,  Revision 
'B,'  dated  December  22, 1997. 
Accomplishment  of  this  repair  terminates  the 
requirements  of  this  AD. 

Note  5:  Any  repair  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Canadair  Regional  Jet  Service  Bulletin 
601R-53-046,  dated  June  27,  1997,  or 
Revision  A,"  dated  July  2, 1997,  is 
considered  acceptable  for  compliance  with 
the  applicable  actions  specified  by  this  AD. 

(2)  If  the  cracking  is  outside  the  limits 
specified  by  Part  A  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin,  prior 
to  further  flight,  perform  a  high  fi-equency 
eddy  current  (HFEC)  inspection  to  defect 
cracks  of  the  forward  side  of  the  web  of 
fuselage  FS409+128  bulkhead  web  drawing 
number  601R32208-123,  along  the  upper 
edge  of  the  horizontal  angle  part  number 
601R32208-73.  in  accordance  with  Part  B  of 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

(i)  If,  during  any  HFEC  inspection  required 
by  paragraph  (c)(2)  of  this  AD,  any  cracking 
is  detected  that  is  within  the  limits  specified 
by  Part  B  of  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  accomplish  the  requirements 
of  paragraphs  (c)(2)(i)(A)  and  (c)(2)(i)(B)  of 
this  AD  at  the  times  specified  in  those 
paragraphs. 

(A)  Repeat  the  HFEC  inspection  required 
by  paragraph  (c)(2)  of  this  AD  thereafter  at 
intervals  not  to  exceed  50  flight  hours,  and 
repeat  the  detailed  visual  inspection  required 
by  paragraph  (a)  of  this  AD  thereafter  at 
interval  not  to  exceed  100  flight  hours;  and 

(B)  Within  6  months  after  the  effective  date 
of  this  AD,  or  within  3  months  after  the 
initial  date  the  crack  was  detected, 
whichever  occurs  later:  Repair  the  affected 
area  in  accordance  with  Canadair  Regional 
Jet  Service  Bulletin  601R-53-046,  Revision 
'B,'  dated  December  22,  1997. 
Accomplishment  of  this  repair  terminates  the 
requirements  of  this  AD. 

(ii)  If,  during  any  HFEC  inspection 
required  by  paragraph  (c)(2)  of  this  AD,  any 


cracking  is  detected  that  is  outside  the  limits 
specified  by  Part  B  of  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  prior  to  further  flight, 
determine  the  extent  of  the  cracking  as 
specified  in  paragraph  l.D.  ("Compliance") 
of  Canadair  Regional  Jet  Service  Bulletin 
601R-53-046,  Revision  B,'  dated  December 
22.  1997,  and  accomplish  the  requirements  of 
paragraph  (c)(2)(ii)(A)  or  (c)(2)(ii)(B)  of  this 
AD,  as  applicable. 

(A)  If  the  cracking  is  within  the  limits 
specified  by  paragraph  l.D.  ("Compliance") 
of  the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  the  service 
bulletin.  Accomplishment  of  this  repair 
terminates  the  requirements  of  this  AD. 

(B)  If  the  cracking  is  outside  the  limits 
specified  by  paragraph  l.D.  ("Compliance") 
of  the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  New  York  Aircraft 
Certification  Office  (ACO). 

Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-14-11,  amendment  39-10082.  are 
approved  as  alternative  methods  of 
compliance  for  this  AD. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vrirb  this  AD,  if  any,  may  be 
obtained  ft-om  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph 
(c)(2)(ii)(B)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Canadair  Regional 
Jet  Alert  Service  Bulletin  A601R-53-045, 
Revision  D,'  including  Appendix  1,  dated 
December  22, 1997;  Canadair  Regional  Jet 
Service  Bulletin  601R-53-047,  Revision  'D,' 
including  Appendix  1  and  Appendix  2,  dated 
December  22,  1997;  and  Canadair  Regional 
Jet  Service  Bulletin  601R-53-046.  Revision 
'B,'  dated  December  22,  1997;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New  York 
Aircraft  Certification  Office.  10  Fifth  Street. 
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[Docket  No.  FAA4i  998-451 8-1;  Amendment 
Nos.  61-105.  67-^8. 141-11.  4  142-3] 

RIN2120-AG66 

Licensing  and  training  of  Pilots,  Flight 
Instructors,  and  Ground  Instructors 
Outside  the  Unjted  States 

agency:  Federa  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Disposi  ion  of  comments  on 
final  rule. 


SUMIMARY:  This 
and  disposition 


locument  is  a  summary 

^ I  of  conunents  received 

on  a  final  rule  j  ublished  by  the  Federal 
Aviation  Admii  listration  (FAA)  on 
October  5.  199£ .  That  final  rule  removed 
language  from  '  'itle  14  of  the  Code  of 
Federal  Regulations  that  restricted  the 
licensing  of  foreign  persons  outside  of 
the  United  Stat  ss  and  that  restricted  the 
operation  of  pi!  ot  schools  and  training 
centers  that  are  located  outside  of  the 
United  States. 

ADDRESSES:  Th  $  complete  docket  for  the 
final  rule  titled  "Licensing  and  Training 
of  Pilots,  Flighl  Instructors,  and  Ground 
Instructors  Outside  the  United  States" 
may  be  examined  at  the  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FA.\-98-4518,  400  Seventh 
Street,  SW,  Washington.  DC  20591,  in 
Room  Plaza  401  betMfeen  10:00  a.m.  and 
5:00  p.m.  weekdays  except  Federal 
holidays. 

FOR  FURTHER  l^  FORMATION  CONTACT: 
Warren  Robbii  s.  Certification  Branch 
(AFS-840),  Ge  leral  Aviation  and 
Commercial  D  vision.  Flight  Standards 
Service,  Feder  J  Aviation 
Administratioi  i,  800  Independence 
Avenue,  SW.,  A^ashington.  DC  20591; 
telephone  (202 )  267-8196. 
SUPPLEMENTARir  INFORIMATION: 


Background 

On  October  5,  1998,  the  FAA 
published  a  final  rule  titled  "Licensing 
and  Training  of  Pilots,  Flight 
Instructors,  and  Ground  Instructors 
Outside  the  United  States"  (63  FR 
53531).  That  final  rule  removed 
language  from  the  FAA  regulations  that 
restricted  the  licensing  of  foreign  pilots, 
flight  instructors,  and  ground 
instructors  outside  of  die  United  States. 
In  addition,  that  final  rule  removed 
language  from  the  FAA  regulations  that 
restricted  the  operation  of  pilot  schools 
and  training  centers  located  outside  of 
the  United  States.  The  FAA  concluded 
that  the  restrictive  language  should  be 
removed  after  it  determined  that  the 
administrative  concerns  for  the 
restrictive  language  were  no  longer 
applicable  and  after  the  restrictive 
language  was  identified  during 
harmonization  efforts  between  the  FAA 
and  the  European  Joint  Aviation 
Authorities  (JAA)  as  an  obstruction  to 
harmonization.  The  FAA  determined 
that  a  failure  to  remove  the  restrictive 
language  on  licensing  and  training 
could  be  detrimental  to  FAA  pilot 
schools  and  training  centers  seeking  to 
train  students  from  JAA  member  States. 
Further,  the  FAA  removed  the 
restrictive  language  as  part  of  a 
commitment  to  reducing  restrictions 
that  are  not  safety  driven. 

This  document  addresses  comments 
received  on  the  above  final  nUe. 

Discussion  of  Conunents 

The  FAA  received  three  comments  on 
the  final  rule  title  "Licensing  and 
Training  of  Pilots,  Flight  Instructors, 
and  Ground  Instructors  Outside  the 
United  States"  (the  final  rule).  The  three 
comments  were  from  the  Air  Line  Pilots 
Association  (ALP A),  Battle  Creek 
Unlimited,  hic.  (BCU),  and  the 
International  Brotherhood  of  Teamsters 
Airiine  Division  (IBT).  ALP  A  and  BCU 
support  the  final  rule  citing 
harmonization  with  the  JAA  and  free 
trade.  IBT  opposes  the  final  rule  for  the 
four  reasons  discussed  below. 

IBT  Comment— First,  IBT  objects  to 
the  process  by  which  the  final  rule  was 
adopted,  stating  that  there  seems  to  be 
insufficient  reason  and  a  lack  of  urgency 
to  issue  the  final  rule  without  prior 
notice. 

FAA  Response— At  the  time  of  this 
rulemaking  the  FAA  was  facing  the 
imminent  implementation  of  new  JAA 
regulations  for  Eiuopean  countries 
regarding  flight  crew  licensing.  The  new 
JAA  regulations  included  language  that 
would  restrict  pilot  training  in  the 
United  States  and  would  not  permit  the 
conversion  of  FAA  pilot  certificates  to 


JAA  pilot  licenses  absent  an 
arrangement  (e.g.  Bilateral  Aviation 
Safety  Agreement  (BASA)).  As  a  result, 
U.S.  pilot  schools  and  training  centers 
that  seek  to  continue  to  train  foreign 
students  from  the  JAA  member  states, 
both  inside  and  outside  of  the  U.S., 
could  face  economic  losses.  The  JAA 
indicated  that  it  might  remove  the 
restrictive  language  in  the  JAA 
regulations  if  the  FAA  removed  the 
restrictive  language  in  the  FAA 
regulations.  Accordingly,  the  FAA  had 
to  act  expeditiously  in  order  to 
implement  a  rule  that  would  encoiuage 
a  more  favorable  treatment  of  FAA  pilot 
certificates  and  the  training  received  at 
FAA  pilot  schools  and  training  centers. 
After  a  review  of  the  restrictive  language 
in  the  FAA  regulations,  its  original 
intent  and  piurpose,  the  FAA 
determined  that  the  restrictive  language 
was  no  longer  needed  and  its  removal 
would  have  no  unfavorable  impact  on 
U.S.  pilots,  pilot  schools,  or  training 
organizations.  Therefore,  the  FAA 
adopted  the  final  rule  without  prior 
notice  as  it  was  determined  to  be 
unnecessary  and  impracticable. 

On  February  26,  1999,  in  response  to 
the  final  rule,  the  JAA  issued  a  Notice 
of  Proposed  Amendment  (NPA)  No.  10 
that  proposed,  among  other  things,  to 
remove  some  of  the  restrictions  on  pilot 
training  outside  of  JAA  member  states. 
While  the  FAA  cannot  say  whether  NPA 
No.  10  will  be  adopted,  this  is  a  positive 
sign  and  the  FAA  stands  ready  to  work 
with  the  JAA. 

/BT  Comment— Second,  IBT  raises 
concerns  that  the  final  rule  "appears  not 
to  ensine  that  in  application  the  FAA 
would  restrict  the  licensing  of  foreign 
pilots  to  the  organizations  and  countries 
discussed."  IBT  is  concerned  that  the 
FAA  will  lose  its  ability  to  monitor  and 
control  the  quality  of  training. 

FAA  Response— The  final  rule 
removes  restrictive  language  concerning 
the  licensing  of  foreign  persons  outside 
of  the  United  States  and  the  operation 
of  U.S.  pilot  schools  and  training 
centers  located  outside  of  the  United 
States.  IBT  is  correct  that  the  removal  of 
the  above  restrictive  language  does  not 
apply  only  to  the  ficensing  of  pilots  and 
the  operation  of  U.S.  pilot  schools  and 
training  centers  in  JAA  member  states. 
The  FAA  may  choose  to  allow  the 
certification  of  pilots  or  the  operation  of 
U.S.  training  organizations  anywhere. 
Regardless  of  the  location,  the 
certification  of  U.S.  pilots,  or  training 
organizations  providing  training  to 
pilots  outside  of  the  United  States, 
requires  approval  fi-om  the  FAA  and 
oversight  by  the  FAA  to  ensure  quality 
control  of  licensing  and  training. 
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IBT  Comment— Tluid,  IBT  states  that 
United  States  citizens  potentially  are 
disadvantaged  through  the  loss  of 
employment  resulting  from  the 
operation  of  U.S.  registered  aircraft  by 
foreign  nationals  because  the  rule 
appears  to  enhance  the  ability  of 
operators  to  hire,  train,  and  employ 
foreign  flight  deck  crewmembers. 

FAA  Response— The  final  rule  does 
not  address  interchange  of 
crewmembers  or  code  sharing 
arrangements.  As  a  result,  the  comment 
is  outside  of  the  purview  of  the  rule. 

IBT  Comment— Finally,  IBT  asserts 
that  the  FAA  acted  out  of  economic  and 
administrative  considerations  as 
•  opposed  to  correcting  perceived 
operational  and  safety  problems. 

FAA  Response— The  FAA  agrees  that 
the  implementation  of  the  final  rule 
removes  an  economic  and 
administrative  burden  from  non-U.S. 
citizen  certificate  applicants  and  from 
pilot  training  organizations  outside  of 
the  United  States.  The  FAA  disagrees, 
however,  that  any  operational  or  safety 
problems  were  overlooked  with  the 
adoption  of  the  fined  rule.  The 
restrictive  language  in  the  FAA 
regulations  was  placed  there  because  of 
administrative  concerns  of  the  FAA  that 
are  no  longer  applicable.  The  restrictive 
language  was  not  placed  in  the  FAA 
regulations  to  address  safety  concerns.  It 
is  the  FAA's  commitment  to  reduce 
restrictions  in  our  regulations  that  are 
not  safety  driven  and  to  further 
harmonize  our  regulations  with  our 
European  neighbors.  As  a  result,  the 
FAA  adopted  the  final  rule. 

Conclusiea 

After  consideration  of  the  comments 
submitted  in  response  to  the  final  rule, 
the  FAA  has  determined  that  no  further 
rulemaking  action  is  necessary. 
Amendment  Niunbers  61-105,  67-18, 
141-11,  and  142-3  remain  in  effect  as 
adopted. 

Issued  in  Washington,  DC,  January  10, 
2000. 

L.  Nicholas  Lacey. 

Director,  Flight  Standards  Service. 

[FR  Doc.  00-86i3  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federar  Aviation  Administration 
14CFRPart97 

[Docket  No.  29896;  Amdt.  No.  1969] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regidatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  upder  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  eff^ective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  die 
region  in  which  the  affect%d  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 


Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  die  National  Flight  Data 
Center  (FDC) /Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
ciirmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FIX:/T)  NOTAMs  is  of  such  duraUon  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  die  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  containecUn  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  hi  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
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frequent  and  routine  amondments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  January  7, 
2000. 

L.  Nicholas  Lacey, 
Director.  Flight  Standards  Service. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows; 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27, 97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective  Upon  Publication 


City 


Pontiac 

Jefferson  City 

Jefferson  City 

Lake  Charles 

Lake  Charles 

Lansing  

Alpine  

Alpine 

Eureka  

Eureka  

Eureka  

Eureka  

Bangor  

Grand  Forks 

Pittsburgh 

Washington 

Washington  

Washington  

Dallas- Fort  Worth  . 
Dallas-Fort  Worth  . 
Dallas-Fort  Worth  . 
Dallas-Fort  Worth  . 
Dallas-Fort  Worth  . 
Dallas-Fort  Worth  . 
Dallas-Fort  Worth 
Dallas-Fort  Worth  . 
Dallas-Fort  Worth  , 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
Dallas-Fort  Worth 
I  Dallas-Fort  Worth 


Airport 


FDC  No. 


SIAP 


•"Temporary*"  Oakland  County  IntI 

Jefferson  City  Muni  

Jefferson  City  Muni  

Lake  Charles  Regional  

Lake  Charles  Regional  

Capital  City 

Alpine-Casparis  Muni  

Alpine-Casparis  Muni  

Murray  Field  

Murray  Field  

Murray  Field  

Mun-ay  Field  

Bangor  IntI 

Grand  Forks  IntI  

Allegheny  County 

Washington  County 

Washington  County 

Washington  County 

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  

Dallas-Fort  Worth  IntI  


0/0069 

0/0095 

0/0096 

0/0104 

0/0105 

0/0106 

0/0108 

0/0109 

9/0193 

9/0193 

9/0199 

9/0199 

9/0014 

9/9985 

9/0028 

9/0062 

9/0O63 

9/0064 

9/0126 

9/0127 

9/0128 

9/0130 

9/0131 

9/0132 

9/0133 

9/0134 

9/0135 

9/0136 

9/0137 

9/0138 

9/0139 

9/0140 

9/0141 

9/0142 

9/0143 

9/0144 


LOC  BC  Rwy  27L.  Orig... 

GPS  Rwy  32,  Orig... 

GPS  Rwy  14,  Orig... 

ILS  Rwy  15,  Amdt  19... 

NDB  or  GPS  Rwy  15,  Amdt  18... 

VOR  or  GPS  Rwy  6  Amdt  24... 

NDB  Rwy  19,  Amdt  5... 

GPS  Rwy  19,  Orig... 

GPS  Rwy  11  Orig... 

GPS  Rwy  11  Orig... 

VOR/DME  RNAV  Rwy  11  Amdt  6... 

VOR/DME  RNAV  Rwy  11  Amdt  6... 

NDB  Rwy  33  Amdt  5... 

VOR  or  GPS  Rwy  35L  Amdt  6A... 

ILS  Rwy  10  Amdt  3B... 

LOC  Rwy  27  Amdt  1A... 

NDB  or  GPS  Rwy  27  Orig-B... 

GPS  Rwy  9  Orig-A... 

ILS  Rwy  36R,  Amdt  3... 

ILS  Rwy  36L,  Amdt  6... 

ILS  Rwy  35R,  Amdt  1... 

ILS  Rwy  35L,  Amdt  2... 

ILS  Rwy  35C,  Amdt  6B... 

ILS  Rwy  18R,  Amdt  5 A... 

ILS  Rwy  18L,  Amdt  17... 

ILS  Rwy  17L,  Amdt  1... 

ILS  Rwy  17C,  Amdt  7... 

ILS  Rwy  13R,  Amdt  5A... 

Converging  ILS  Rwy  36R,  Amdt  IB- 
Converging  ILS  Rwy  36L,  Amdt  3B.. 

Converging  ILS  Rwy  35L,  Amdt  1A.. 

Converging  ILS  Rwy  35C,  Amdt  4A. 

Converging  ILS  Rwy  18R,  Amdt  3B. 

Converging  ILS  Rwy  18L,  Amdt  3A.. 

Converging  ILS  Rwy  17C,  Amdt  4A. 

Converging  ILS  Rwy  13R,  Amdt  4B. 


Mled  1-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  29895;  Amdt.  No.  1968] 

Standard  instrument  Approach 
Procedures;  Misceilaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  Jemuary  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tlie  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviations  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  5i;  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  nmnber  of  SLAPs,  their 
complex  natm-e,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

.  The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 


Fxirther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SLAPs.  the 
TERPS  criteria  was  applied  to  the 
conditions  existing  or  anticipated  at  the 
eiffected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion  « 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  January  7. 
2000. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  iNSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120,  44701:  and  14  CFR  11.49(b)(2. 

2.  Part  97  is  amended  to  read  as 
follows: 
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(97 


§§97.23,97.25, 
97.35 

By  amendin  ; 
DME.  VOR  or 
or  TACAN;  § 
LDA.  LDA/DME 
§  97.27  NDB 
ILS/DME.  ISMtS 
MLS/RNAV;  § 
§97.33  RNAV 
COPTER  SIAPi 


17.27,97.29,97.31,97.33, 


:§97.23  VOR.  VOR/ 
ACAN.  and  VOR/DME 
.25  LOG,  LOC/DME. 
SDF.  SDF/DME; 
r^B/DME;§  97.29  ILS 
.  MLS,  MLS/DME, 
97.31  RADAR  SLAPs; 
SIAPs;  and  §97.35 
identified  as  follows: 


.  .   .  Effective 

Clovis.  NM, 

Anidt4 
Clovis,  NM, 

Amdt2 
Clovis,  NM, 

Amdt4 
Clovis,  NM, 

Orig 
Clovis,  NM, 

Orig 
Clovis,  NM, 

Orig 
Clovis,  NM, 

Amdt  1 


nuary  27,  2000 
Clbvis  Muni,  VOR  RWY  22. 


CI  wis  Muni.  LOC  RWY  4. 

AI ICELLED 

Clbvis  Muni.  NDB  RWY  4. 

Clbvis  Muni.  ILS  RWY  4. 

Clbvis  Muni.  GPS  RWY  4. 

Clbvis  Muni.  GPS  RWY  22. 

Clbvis  Muni.  GPS  RWY  30. 


.  Effective  1  ebruary  24.  2000 

Fairbanks.  AK,  Fairbanks  Intl,  VOR  OR 

TACAN  RW^'19R,  Amdt  1 
Kalskag.  AK,  K  ilskag,  GPS  RWY  6,  Orig 
Kalskag,  AK,  Kalskag,  GPS  RWY  24, 

Orig 
San  Martin,  C/  ,  South  Co  Airport  of 

Santa  Clara  ( io.  GPS  RWY  32,  Orig 
Georgetown.  D  l,  Sussex  County,  VOR 

RWY  4,  Amc  t  5 
Georgetown.  D  I,  Sussex  Coimty.  VOR 

RWY  22,  Am  dt  6 
Georgetown,  D  I,  Sussex  County.  VOR/ 

DME  RNAV  3R  GPS  RWY  22,  Amdt 

3A.  CANCEL  LED 
Georgetown,  D  I,  Sussex  County,  RNAV 

RWY  4,  Orig 
Georgetown,  D  I,  Sussex  County,  RNAV 

RWY  22.  Ori ; 
Georgetown.  D  I,  Sussex  County,  GPS 
A,  CANCELLED 

GPS  RWY 


RWY  4,  Orig 
Boca  Raton,  Flj  Boca  Raton, 

5,  Amdt  1 
Grangeville,  ID 

RWY  7.  Orig 
Grangeville.  ID 

RWY  25,  Ori  5 
Belleville,  IL,  $cott  AFB/Midamerica, 
Orig 
Baltimore- Washington 


Idaho  County,  GPS 
Idaho  County,  GPS 


ILS  RWY  321, 
Baltimore.  MD, 


Intl.  VOR/DME-A.  Amdt  1 


Baltimore,  MD, 


Baltimore- Washington 


Intl,  VOR/Dh  E  RWY  4,  Amdt  2 


Baltimore,  MD, 

Intl,  VOR  OR 

Baltimore,  MD, 


Baltimore- Washington 
GPS  RWY  10.  Amdt  16 
Baltimore- Washington 


Intl,  VOR/Dh  IE  RWY  15L,  Amdt  1 


Baltimore,  MD 


Baltimore-Washington 


Intl.  VOR/DNjlE  RWY  22,  Amdt  10 


Baltimore.  MD, 
InU,  VOR  OF 


Baltimore- Washington 
GPS  RWY  28,  Amdt  23 


Baltimore,  MD,  Baltimore-Washington 

Intl,  VOR/DME  RWY  33L,  Amdt  2 
Ocean  City,  MD,  Ocean  City  Muni, 

VOR-A,  Amdt  2 
Ocean  City,  MD,  Ocean  City  Muni.  LOC 

RWY  14,  Amdt  2 
Ocean  City,  MD,  Ocean  City  Muni, 

RNAV  RWY  14,  Orig 
Salisbury,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  ILS  RWY  32. 

Amdt  6 
Salisbury,  MD,  Salisbiuy-Ocean  City 

Wicomico  Regional.  VOR  RWY  5. 

Amdt  9 
Salisbury,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  VOR  RWY  23, 

Amdt  9 
Salisbury,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  VOR  RWY  32, 

Amdt  9 
Dodge  Center,  MN,  Dodge  Center,  VOR 

OR  GPS-A,  Amdt  3 
New  York,  NY  UGuardia,  LOC  RWY  31, 

Amdt  2 
Ahoskie,  NC,  Tri-County,  VOR/DME  OR 

GPS-A,  Amdt  5 
Ahoskie,  NC,  Tri-County,  NDB  RWY  1, 

Amdt  2 
Ahoskie,  NC.  Tri-County.  GPS  RWY  1. 

Orig 
Ahoskie,  NC,  Tri-County,  GPS  RWY  19, 

Orig 
Greenville,  NC,  Pitt-Greenville.  GPS 

RWY  2.  Amdt  1 
Greenville,  NC.  Pitt-Greenville.  GPS 

RWY  20.  Amdt  1 
Lexington,  NC,  VOR/DME  RWY  24,  Orig 
Lewisburg,  TN,  Ellington,  GPS  RWY  20, 

Orig 
[FR  Doc.  00-865  Filed  1-12-00;  8:45  am] 

BILLING  CODE  4B10-13-«I 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8860] 

RIN  1545-AP78 

Treatment  of  Income  and  Expense 
From  Certain  Hyperinflationary, 
Nonfunctional  Currency  Transactions 
and  Certain  Notional  Principal 
Contracts 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  treatment  of 
income  and  deductions  arising  from 
certain  foreign  currency  transactions 
denominated  in  hyperinflationary 
currencies  and  coordinates  section  988 
with  the  section  446  regulations 


pertaining  to  significant  nonperiodic 
payments.  These  regxdations  are 
intended  to  prevent  distortions  in 
computing  income  and  deductions  of  • 
taxpayers  who  enter  into  certain 
transactions  in  h)rperinflationary 
currencies,  and  nonfunctional  cvurency, 
notional  principal  contracts  wdth 
significant  nonperiodic  payments. 

DATES:  These  regulations  are  effective 
February  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  M.  Brown  at  (202)  622-3830  (not 
a  toll-free  number)  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  the  Chief  Counsel, 
Room  4554,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  20224. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  17,  1992,  proposed 
regulations  were  published  in  the 
Federal  Register  at  57  FR  9217  (INTL- 
15-91).  The  IRS  received  two  written 
comments  on  the  proposed  regulations, 
which  are  discussed  below.  No  public 
hearing  was  held  and  no  requests  to 
speak  were  received.  Having  considered 
the  comments,  the  IRS  and  Treasury 
Department  adopt  the  proposed 
regulations,  as  modified  by  this 
Treasury  decision. 

Explanation  of  Provisions 

/.  Hyperinflationary  Instruments 
A.  Proposed  Regulations 

The  proposed  regulations  under 
§  1.988-2(b)(15)  generally  provided  that 
currency  gain  or  loss  on  debt 
instruments  and  demand  deposits 
entered  into  or  acquired  when  the 
ciurency  in  which  the  item  was 
denominated  was  hyperinflationary 
must  be  realized  aruiually  imder  a  mark- 
to-market  methodology.  For  purposes  of 
determining  the  character  and  source  (or 
allocation)  of  such  currency  gain  or  loss, 
the  gain  or  loss  was  generally  treated  as 
an  increase  i.n.  or  a  reduction  of,  interest 
income  or  expense. 

The  proposed  §  1.988-2(b)(15) 
regulations  excluded  instruments 
described  in  section  988(a)(3)(C) 
(relating  to  non-dollar,  related-party 
loans  where  the  rate  of  interest  is  at 
least  10  percentage  points  higher  than 
the  Federal  mid-term  rate)  from  these 
rules.  F*roposed  regulations  §  1.988- 
2(d)(5)  and  (e)(7)  generally  provided 
that  currency  gain  or  loss  realized  with 
respect  to  section  988  forward  contracts, 
futures  contracts,  option  contracts  and 
similar  items  (such  as  currency  swap 
contracts)  entered  into  or  acquired  when 
the  currency  in  which  such  an  item  is 
denominated  was  hyperinflationary  was 
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recognized  annually  imder  a  mark-to- 
market  methodology. 

B.  Discussion  of  Comments  and  Final 
Regulations 

1.  Comments  and  the  Treasury  and  IRS's 
Responses 

One  of  the  comments  responding  to 
the  proposed  regulations  criticized  the 
exclusion  of  loans  described  in  section 
988(a)(3)(C)  from  the  rules  of  proposed 
regulation  §  1.988-2(b)(15).  The 
comment  noted  that  it  was 
inappropriate  to  treat  related-party  loans 
differently  from  loans  between 
unrelated  parties  in  this  context. 

Proposed  regulation  §  1.988-2(b)(15) 
excluded  loans  subject  to  section 
988(a)(3)(C)  from  the  mark-to-market 
rule  of  the  proposed  regulations  because 
the  loans  were  already  subject  to  mark- 
to-market  treatment  under  section 
988(a)(3)(C),  which  was  enacted  to 
prevent  manipulation  of  the  section 
904(a)  foreign  tax  credit  limitation 
through  related  party  loans  with 
artificially  high  interest  rates.  See  H. 
Conf.  Rep.  No.  841.  99th  Cong.,  2d  Sess. 
668  (1986).  However,  due  to  interest 
income's  U.S.  source  treatment  under 
section  988(a)(3)(C)(ii),  mark-to-market 
treatment  under  section  988(a)(3)(C), 
rather  than  §  1.988-2(b)(15),  would  be, 
in  most  cases,  more  unfavorable  to 
taxpayers. 

Since  the  rules  of  proposed  regulation 
§  1.988-2(b)(15)  were  consistent  with 
the  approach  of  section  988(a)(3)(C)  and 
prevented  manipulation  of  the  type 
Congress  addressed  in  that  section,  the 
IRS  and  Treasiu^  agree  that  transactions 
described  in  section  988(a)(3)(C)  should 
not  be  excluded  from  the  mark-to- 
market  rule  of  the  final  regulations.  The 
IRS  and  Treasury  also  have  concluded 
that  to  the  extent  a  debt  instrument  is 
subject  to  the  rules  of  §  1.988-2(b)(15), 
the  application  of  section  988(a)(3)(C)'s 
resourcing  rule  is  not  necessary.  The 
final  regulations  reflect  these  changes. 

The  other  comment  identified  the 
need  for  coordinating  the  mark-to- 
market  regime  for  hyperinflationary 
instruments  imder  proposed  regulation 
§  1.988-2(b)(15),  and  the  mark-to-market 
election  under  proposed  regulation 
§  1.988-5(f)  for  all  section  988 
transactions.  The  final  regulations  do 
not  include  a  rule  coordinating  these 
two  mark-to-market  regimes  because  the 
mark-to-market  election  for  all  section 
988  transactions  is  still  in  proposed 
form.  Accordingly,  the  IRS  and  Treasury 
have  decided  that  consideration  of  the 
proper  coordination  is  most  appropriate 
when  the  regulations  relating  to  the 
general  mark-to-market  election  for  all 
section  988  transactions  are  finalized. 


2.  Other  Changes  to  the  Final 
Regulations 

(a)  Source  and  Character  of  Gain  or  Loss 

The  proposed  regulations  provided 
that  any  exchange  gain  or  loss  realized 
upon  marking  to  market  a  debt 
instrument  or  a  demand  deposit  under 
proposed  regulation  §  1.988-2(b)(15)(i) 
was  to  be  directly  allocable  to  the 
interest  income  or  interest  expense  from 
the  debt  instrument  or  deposit. 
Accordingly,  the  gain  or  loss  reduced  or 
increased  the  amount  of  interest  income 
or  interest  expense  paid  or  accrued 
during  that  year  with  respect  to  that 
instrument  or  deposit.  Additionally,  if 
realized  exchange  gain  exceeded 
interest  expense  of  an  issuer,  or  realized 
exchange  loss  exceeded  interest  income 
of  a  holder  or  depositor,  the  character 
and  source  of  such  excess  amount  were 
to  be  determined  under  the  general  rules 
of  §§  1.988-3  and  1.988-^. 

The  assumption  underlying  this 
proposed  treatment  was  that  in 
hyperinflationary  conditions,  high 
nominal  interest  rates  perform  two 
functions:  compensate  lenders  for 
currency  loss  attributable  to  the 
repayment  of  the  principal  with  a 
devalued  currency,  and  account  for 
borrowers'  currency  gain  on  the 
repayment  of  the  principal  with  a 
devaiued  currency.  In  instances, 
however,  where  hyperinflationary 
conditions  are  subsiding  and  a  lender 
would  actually  have  currency  gain  on 
principal  repayment  (and  the  borrower 
would  have  currency  loss  on  principal 
repayment),  these  assiunptions  are  no 
longer  appropriate.  For  example,  if  a 
lender  has  currency  gain  on  the  marking 
to  market  (for  currency  fluctuations 
only)  of  the  principal  of  a  debt 
instnunent,  high  nominal  interest  rates 
would  not  be  compensating  the  lender 
for  the  decline  in  Uie  value  of  the 
principal  as  there  would  be  a  gain  on 
the  principal. 

Accordingly,  the  final  regulations 
retain  the  source  and  character  rule  of 
the  proposed  regulations  (direct 
allocation  of  the  exchange  gain  or  loss 
against  interest  expense  or  income, 
respectively)  when  hyperinflationary 
conditions  result  in  exchange  loss  to 
lenders  or  exchange  gain  to  borrowers 
on  the  principal  amount  of  a  debt 
instrument  or  deposit.  However,  where 
a  lender  has  exchange  gain  or  a 
borrower  has  exchange  loss  on  the  debt 
instrument — which  may  occur  as 
hyperinflationary  conditions  subside — 
the  final  regulations  clarify  that  the 
exchange  gain  or  loss  is  not  allocated 
against  interest  expense  or  income. 
Rather,  the  exchange  gain  or  loss  is 
treated  under  the  normal  ciurency 


character  and  source  rules  of  §§1.988-;. 
3  and  1.988-4.  Thus,  for  example,  if  an 
issuer  has  both  interest  expense  and 
currency  loss,  the  currency  loss  is 
sourced  and  characterized  imder  section 
*988  and  does  not  affect  the 
determination  of  interest  expense. 

(b)  Synthetic,  Non-hyperinflationary 
Currency  Debt  Instruments 

The  final  regulations  also  make  clear 
that  when  a  debt  instnunent  has  interest 
and  principal  pajrments  that  are  to  be 
made  by  reference  to  a  non- 
hyperinflationary  currency  or  item 
(conunonly  known  as  interest  and 
principal  protection  features),  the 
instrument  is  not  marked  to  market 
under  the  final  section  988  regulations. 
This  is  because  the  instrument  is,  in 
substance,  a  synthetic  non- 
hyperinflationary  instnunent  and  does 
not  experience  the  distortions 
associated  with  a  hyperinflationary 
instnunent. 

(c)  Treatment  of  Hyperinflationary 
Contracts 

Proposed  regulation  §  1.988-2(d)(5) 
generally  provided  that  ciurency  gain  or 
loss  on  derivative  contracts  described  in 
§  1. 988-1  (a)(2)(iii)  and  denominated  in 
a  currency  that  was  hyperinflationary  at 
the  time  the  contract  was  entered  into 
was  to  be  realized  aiuiually  under  a 
mark-to-market  methodology.  This 
proposed  regulation  was  issued  prior  to 
promulgation  of  the  §  1 .446—4 
regulatiBns  (published  in  the  Federal 
Register  on  July  18,  1994)  which 
requires  that,  to  clearly  reflect  income, 
the  timing  of  income,  deduction,  gain  or 
loss  on  a  hedge  must  match  the  timing 
of  income,  deduction,  gain  or  loss  on 
the  item  being  hedged.  The  final 
regulations  modify  proposed  regulation 
§  1.988-2(d)(5)  by  providing  that 
§  1.446-4,  to  the  extent  applicable,  will 
take  precedence  over  proposed 
regulation  §  1.988-2(d)(5).  This  is 
because  the  IRS  and  Treasury  believe 
that  a  clearer  reflection  of  income  is 
present  where  the  income  and 
deductions  arising  from  an  item  hedged 
under  §  1 .446-4  is  matched  with  the 
income  and  deductions  arising  from  the 
hedge.  See  §1.446-^ (b). 

(d)  Demand  and  Time  Deposits 

The  proposed  regulations  applied  the 
mark-to-market  rules  to  demand 
deposits  denominated  in  a  currency  that 
was  hyperinflationary  at  the  time  the 
deposit  was  entered  into.  Under  the 
final  regulations,  the  mark-to-market 
rules  apply  to  demand  and  time 
deposits  that  provide  for  payments 
denominated  in  or  by  reference  to  a 
currency  which  is  hyperinflationary  at 
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3.  Abusive  Transactions 


The  Treasury 
concerned  abou 


and  the  IRS  are 
the  use  of 


hyperinflationa]  y  currencies  in 
transactions  mo  ivated  by  tax 
considerations.  Because  the  direction  of 
exchange  rates  i  >  relatively  predictable 
in  hyperinflation  economies,  some 
taxpayers  have  <  ttempted  to  use  such 
currencies  in  tra  nsactions  lacking 
economic  subst<  nee.  See,  e.g.,  Agro 
Science  Co.  v.  Commissioner,  T.C. 
Memo.  1989-68  ^  affd.  927  F.2d  213 
(5th  Cir.),  cert,  c  enied.  502  U.S.  907 
(1991).  Howevei ,  section  988  may  be 
applied  by  the  E  IS  in  a  maimer  that 
reflects  the  prop  er  timing,  soiut:e,  and 
character  of  incc  me,  gain,  loss,  or 
expense  arising  pom  a  transaction 
whose  form  is  ntot  in  accordance  with  its 
economic  substance.  §§  1.988-l(a)(ll) 
and  1.988-2(f);  Agro  Science  Co.  v. 
Commissioner,  i  upra.  Accordingly,  the 
rules  contained  n  this  Treasury 
decision  will  be  applied  within  the 
framework  of  thi  (se  general  economic 
substance  princi  pies. 

//.  Significant  N(  m-periodic  Payments 
and  Currency 

The  proposed  regulations 
section  988  with 
regulations  perts  ining 
nonperiodic  pay  tnents 
regulations  maintain 
and  clarify  that 
may  be  realized 
interest  components 
nonperiodic  pay  nent. 

in.  Proposed  Ch  tnge  to  Base  Period  in 
Notice  ofPropos  ed  Rulemaking 

Elsewhere  in  t  lis  issue  of  the  Federal 
Register,  the  IRS  and  Treasury  are 
publishing  a  not  ce  of  proposed 
rulemaking  that  Droposes  to  change  the 
period  during  w  lich  inflation  rates  are 
measured  in  the  determination  of 
whether  a  currer  ,cy  is  hyperinflationary 
for  purposes  of  section  988  (base 
period).  The  effect  of  this  change  to 
§  1.988-l(f)  (def  ning  hyperinflationary 
currency  for  piu  joses  of  section  988)  is 
to  take  into  acco  int  ciurent  year, 
hyperinflationar  r  conditions,  rather 
than  determinin] ;  whether  a  ciurency  is 
hyperinflationar  r  based  on  the  three 
years  prior  to  th4  current  year.  The 
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separate  transactions  method  of  §  1.985- 
3  (DASTM).  However,  other  sections, 
such  as  §  1.267(f)-l(e)  (relating  to 
application  of  the  loss  disallowance  rule 
of  section  267(a)(1)  as  applied  to  related 
party,  nonfunctional  currency  loans), 
which  make  reference  to  the  section  988 
definition  of  hyperinflation  will  be 
affected. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regxdations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Roger  M. 
Brown  of  the  Office  of  the  Associate 
Chief  Coimsel  (Intemationed).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  also  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  the  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.988-0  in  the  Table 
of  Contents  is  amended  by: 

1.  The  entry  for  §  1.988-2(b)(14)-(15) 
is  removed. 

2.  An  entry  for  §  1.988-2(b)(14)  is 
added. 

3.  An  entiy  for  §  1.988-2(b)(15)  is 
added. 

4.  The  entry  for  §  1.988-2(d)(5)  is 
revised. 

5.  The  entiy  for  §  1.988-2(e)(7)  is 
revised. 

The  revisions  and  additions  read  as 
follows: 

§  1 .988-0    Taxation  of  g«in  or  loss  from  a 
section  988  transaction;  Table  of  Contents. 


§  1 .988-2    Recognition  and  computation  of 
exchange  gain  or  loss 

***** 

(b)*   *   ♦ 

(14)  (Reserved] 

(15)  Debt  instruments  and  deposits 
denominated  in  hyperinflationary  currencies. 

***** 

(d)*** 

(5)  Hyperinflationary  contracts. 

(e)  *  *   * 

(7)  Special  rules  for  currency  swap 
contracts  in  hyperinflationary  currencies. 
***** 

Par.  3.  Section  1.988-2  is  amended 

by: 


1.  Adding  paragraph  (b)(l  5). 

2.  Adding  paragraph  (d)(5). 

3.  Adding  paragraph  {e)(3)(iv). 

4.  Adding  paragraph  (e)(7). 
The  additions  read  as  follows: 

§  1 .988-2    Recognition  and  computation  of 
exchange  gain  or  loss. 

***** 

(b)  *  *  * 

(14)  [Reserved] 

(15)  Debt  instruments  and  deposits 
denominated  in  hyperinflationary 
currencies — (i)  In  general.  If  a  taxpayer 
issues,  acquires,  or  otherwise  enters  into 
or  holds  a  hyperinflationary  debt 
instnunent  (as  defined  in  paragraph 
(b)(15)(vi)(A)  of  this  section)  or  a 
hyperinflationary  deposit  (as  defined  in 
paragraph  (b)(15)(vi)(B)  of  this  section) 
on  which  interest  is  paid  or  accrued  that 
is  denominated  in  (or  determined  by 
reference  to)  a  nonfunctional  ciurency 
of  the  taxpayer,  then  the  taxpayer  shall 
realize  exchange  gain  or  loss  with 
respect  to  such  instrument  or  deposit  for 
its  taxable  year  determined  by  reference 
to  the  change  in  exchange  rates 
between — 

(A)  The  later  of  the  first  day  of  the 
taxable  year,  or  the  date  the  instrument 
was  entered  into  (or  an  amount 
deposited);  and 

(B)  The  earlier  of  the  last  day  of  the 
taxable  year,  or  the  date  the  instrument 
(or  deposit)  is  disposed  of  or  otherwise 
terminated. 

(ii)  Only  exchange  gain  or  loss  is 
realized.  No  gain  or  loss  is  realized 
under  paragraph  (b)(15)(i)  by  reason  of 
factors  other  than  movement  in 
exchange  rates,  such  as  the 
creditworthiness  of  the  debtor. 

(iii)  Special  rule  for  synthetic,  non- 
hyperinflationary  currency  debt 
instruments — (A)  General  rule. 
Paragraph  Cb)(15)(i)  does  not  apply  to  a 
debt  instrument  that  has  interest  and 
principal  payments  that  are  to  be  made 
by  reference  to  a  currency  or  item  that 
does  not  reflect  hyperinflationary 
conditions  in  a  coimtry  (within  the 
meaning  of  §  1.988-l(f)). 
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(B)  Example.  Paragraph  {b)(15)(iii)(A) 
is  illustrated  by  the  following  example: 

Example.  When  the  Turkish  lira  (TL)  is  a 
hyperinflationary  ciurency,  A,  a  U.S. 
corporation  with  the  U.S.  dollar  as  its 
functional  currency,  makes  a  5  year,  100,000 
TL-denominated  loan  to  B,  an  unrelated 
corporation,  at  a  10%  interest  rate  when 
1,000  TL  equals  $1.  Under  the  terms  of  the 
debt  instrument,  B  must  pay  interest 
annually  to  A  in  amount  of  Turkish  lira  that 
is  equal  to  $100.  Also  under  the  terms  of  the 
debt  instrument,  B  must  pay  A  upon  maturity 
of  the  debt  instrument  an  amount  of  Turkish 
lira  that  is  equal  to  $1,000.  Although  the 
principal  and  interest  are  payable  in  a 
hyperinflationary  currency,  the  debt 
instrument  is  a  synthetic  dollar  debt 
instrument  and  is  not  subject  to  paragraph 
(b)(15)(i)  of  this  section. 

(iv)  Source  and  character  of  gain  or 
loss— {A)  General  rule  for 
hyperinflationary  conditions.  The  rules 
of  this  paragraph  (b)(15)(iv){A)  shall 
apply  to  any  taxpayer  that  is  either  an 
issuer  of  (or  obligor  under)  a 
hyperinflationary  debt  instrument  or 
deposit  and  has  currency  gain  on  such 
debt  instrument  or  deposit,  or  a  holder 
of  a  hyperinflationary  debt  instrument 
or  deposit  and  has  currency  loss  on 
such  debt  instrument  or  deposit.  For 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code,  any  exchange  gain  or 
loss  realized  under  paragraph  (b){15)(i) 
of  this  section  is  directly  allocable  to  the 
interest  expense  or  interest  income, 
respectively,  from  the  debt  instrument 
or  deposit  (computed  imder  this 
paragraph  (b)),  and  therefore  reduces  or 
increases  the  amount  of  interest  income 
or  interest  expense  paid  or  accrued 
during  that  year  with  respect  to  that 
instrument  or  deposit.  With  respect  to  a 
debt  instrument  or  deposit  during  a 
taxable  year,  to  the  extent  exchange  gain 
realized  imder  paragraph  (b)(15)(i)  of 
this  section  exceeds  interest  expense  of 
an  issuer,  or  exchange  loss  realized 
under  paragraph  (b)(15)(i)  of  this  section 
exceeds  interest  income  of  a  holder  or 
depositor,  the  character  and  source  of 
such  excess  amount  shall  be  determined 
under  §§  1.988-3  and  1.988-4. 

(B)  Special  rule  for  subsiding 
hyperinflationary  conditions.  If  the 
taxpayer  is  an  issuer  of  (or  obligor 
under)  a  hyperinflationary  debt 
instnunent  or  deposit  and  has  currency 
loss,  or  if  the  taxpayer  is  a  holder  of  a 
hyperinflationary  debt  instrument  or 
deposit  and  has  currency  gain,  then  for 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code,  the  character  and  source 
of  the  cxirrency  gain  or  loss  is 
determined  under  §§1.988-3  and 
1.988-4.  Thus,  if  an  issuer  has  both 
interest  expense  and  currency  loss,  the 
currency  loss  is  sourced  and 
characterized  under  section  988,  and 


does  not  affect  the  determination  of 
interest  expense. 

(v)  Adjustment  to  principal  or  basis. 
Any  exchange  gain  or  loss  realized 
imder  paragraph  (b)(15)(i)  of  this  section 
is  an  adjustment  to  the  functional 
currency  principal  amoimt  of  the  issuer, 
functional  currency  basis  of  the  holder, 
or  the  functional  currency  amoimt  of  the 
deposit.  This  adjusted  amount  or  basis 
is  used  in  making  subsequent 
computations  of  exchange  gain  or  loss, 
computing  the  basis  of  assets  for 
purposes  of  allocating  interest  under 
§§  1.861-9T  through  1.861-12T  and 
1.882-5,  or  making  other  determinations 
that  may  be  relevant  for  computing 
taxable  income  or  loss. 

(vi)  Definitions — (A) 
Hyperinflationary  debt  instrument.  A 
hyperinflationary  debt  instrument  is  a 
debt  instrument  that  provides  for — 

(1)  Payments  denominated  in  or 
determined  by  reference  to  a  currency 
that  is  hyperinflationary  (as  defined  in 
§  1. 988-1  (f))  at  the  time  the  taxpayer 
enters  into  or  otherwise  acquires  the 
debt  instrument;  or 

(2)  Payments  denominated  in  or 
determined  by  reference  to  a  currency 
that  is  hyperinflationary  (as  defined  in 
§  1.988-l(f))  during  the  taxable  year, 
and  the  terms  of  the  instrument  provide 
for  the  adjustment  of  principal  or 
interest  payments  in  a  manner  that 
reflects  hyperinflation.  For  example,  a 
debt  instrument  providing  for  a-variable 
interest  rate  based  on  local  conditions 
and  generedly  responding  to  changes  in 
the  local  consumer  price  index  will 
reflect  hyperinflation. 

(B)  Hyperinflationary  deposit.  A 
hyperinflationary  deposit  is  a  demand 
or  time  deposit  or  similar  instrument 
issued  by  a  bank  or  other  financial 
institution  that  provides  for — 

(1)  Payments  denominated  in  or 
determined  by  reference  to  a  currency 
that  is  hyperinflationary  (as  defined  in 
§  1.988-l(f))  at  the  time  the  taxpayer 
enters  into  or  otherwise  acquires  the 
deposit;  or 

U)  Payments  denominated  in  or 
determined  by  reference  to  a  currency 
that  is  hyperinflationary  (as  defined  in 
§  1. 988-1  (f))  during  the  taxable  year, 
and  the  terms  of  the  deposit  provide  for 
the  adjustment  of  the  deposit  amount  or 
interest  pajrments  in  a  manner  that 
reflects  hyperinflation. 

(vii)  Interaction  with  other 
provisions — (A)  Interest  allocation  rules. 
In  determining  the  amount  of  interest 
expense,  this  paragraph  (b)(15)  applies 
before  §§  1.861-9T  through  1.861-12T, 
and  1.882-5. 

(B)  DASTM.  With  respect  to  a 
qualified  business  unit  that  uses  the 
United  States  dollar  approximate 


separate  transactions  method  of 
accounting  described  in  §  1.985-3, 
paragraph  (b)(15)(i)  of  this  section  does 
not  apply. 

(C)  Interaction  with  section 
988(a)(3)(C).  Section  988(a)(3)(C)  does 
not  apply  to  a  debt  instrument  subject 
to  the  rules  of  paragraph  (b)(15)(i)  of  this 
section. 

(D)  Hedging  rules.  To  the  extent 

§  1.446-4  or  1.988-5  apply,  the  rules  of 
paragraph  (b)(15)(i)  of  this  section  will 
not  apply.  This  paragraph  (b)(15)(vii)(D) 
does  not  apply  if  the  application  of 
§  1.988-5  results  in  hyperinflationary 
debt  instrument  or  deposit  described  in 
paragraph  (b)(15)(vi)(A)  or  (B)  of  this 
section. 

(viii)  Effective  date.  This  paragraph 
(b)(15)  applies  to  transactions  entered 
into  after  February  14,  2000. 
***** 

(d)*  *  * 

(5)  Hyperinflationary  contracts — (i)  In 
general.  If  a  taxpayer  acquires  or 
otherwise  enters  into  a 
hyperinflationary  contract  (as  defined  in 
paragraph  (d)(5)(ii)  of  this  section)  that 
has  payments  to  be  made  or  received 
that  are  denominated  in  (or  determined 
by  reference  to)  a  nonfunctional 
currency  of  the  taxpayer,  then  the 
taxpayer  shall  realize  exchange  gain  or 
loss  vdth  respect  to  such  contract  for  its 
taxable  year  determined  by  reference  to 
the  change  in  exchange  rates  between — 

(A)  The  later  of  the  first  day  of  the 
taxable  year,  or  the  date  the  contract 
was  acquired  or  entered  into;  and 

(B)  The  earher  of  the  last  day  of  the 
taxable  year,  or  the  date  the  contract  is 
disposed  of  or  otherv^ise  terminated. 

(ii)  Definition  of  hyperinflationary 
contract.  A  hyperinflationary  contract  is 
a  contract  described  in  paragraph  (d)(1) 
of  this  section  that  provides  for 
payments  denominated  in  or 
determined  by  reference  to  a  currency 
that  is  hyperinflationary  (as  defined  in 
§  1.988-l(f))  at  the  time  the  taxpayer 
acquires  or  otherwise  enters  into  the 
contract. 

(iii)  Interaction  with  other 
provisions— {A]  DASTM.  With  respect  to 
a  qualified  business  unit  that  uses  the 
United  States  dollar  approximate 
separate  transactions  method  of 
accounting  described  in  §  1.985-3,  this 
paragraph  (d)(5)  does  not  apply. 

(B)  Hedging  rules.  To  the  extent 
§  1.446-4  or  1.988-5  apply,  this 
paragraph  (d)(5)  does  not  apply. 

(C)  Adjustment  for  subsequent 
transactions.  Proper  adjustments  must 
be  made  in  the  amount  of  any  gain  or 
loss  subsequently  realized  for  gain  or 
loss  taken  into  account  by  reason  of  this 
paragraph  (d)(5). 
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(iv)  Effective 
(5)  is  applicable 
or  otherwise 
14,  2000. 

(e)*   *   * 

(3)*   •   * 

(iv)  Coordinai  i 
regarding  swap* 
nonperiodic 
§1.446-3(g){4) 
swap  with  a  si; 
payment.  Sectio^ 
before  this  para 
§1.446-3{g)(4) 
loss  may  be  real 
paragraph  (e)(3) 


( fate.  This  paragraph  (d) 
to  transactions  acquired 
enured  into  after  February 


transactions  entered 
14.  2000. 


on  with§1.446-3(g)(4) 
with  significant 
payments.  The  rules  of 
i  pply  to  any  currency 
gi  lificant  nonperiodic 
1.446-3(g)(4)  applies 
iraph  (e)(3).  Thus,  if 
a  pplies.  currency  gain  or 
zed  on  the  loan.  This 
iv)  applies  to 

into  after  February 


ru.es 


hype, 
It. 


cfl 


(7)  Special 
contracts  in 
currencies — (i) 
enters  into  a 
swap  (as  definec 
of  this  section) 
realizes  exchanj  e 
taxable  year  wit  i 
instrument  dete  mined 
the  change  in  ex  chang 

(A)  The  later 
taxable  year,  or 
was  entered  intc 

(B)  The  earliei 
taxable  year,  or 
is  disposed  of  oi 

(ii)  Adjustmer  t 
Proper  adjustments 
amount  of  any 
realized  for  gain 
account  by  reasqn 
(e)(7). 

(iii)  Interactio  ? 
respect  to  a  qual  ified 
uses  the  United 


for  currency  swap 
rinflationary 
general.  If  a  taxpayer 
hy^erinflationary  currency 
in  paragraph  (e)(7)(iv) 
hen  the  taxpayer 
gain  or  loss  for  its 
respect  to  such 

by  reference  to 
e  rates  between — 
the  first  day  of  the 
he  date  the  instrument 
(by  the  taxpayer);  and 
of  the  last  day  of  the 
he  date  the  instrument 
otherwise  terminated. 
to  principal  or  basis. 
are  made  in  the 
or  loss  subsequently 
or  loss  taken  into 
of  this  paragraph 


gnn 


with  DASTM.  With 
business  unit  that 
states  dollar 


■  accou  nting 


approximate  se 
method  of 
§1.985-3,  this 
apply. 

(iv)  Definition 
currency  swap 
hyperinflationai  y 
contract  is  a  curfency 
provides  for — 

(A)  Payments 
determined  by 
that  is  hyperinfl^tionary 
§1.98&-l(f))at 
enters  into  or  otherwise 


I^ate  transactions 
described  in 
paragraph  (e)(7)  does  not 


of  hyperinflationary 
contract.  A 

currency  swap 

swap  contract  that 


denominated  in  or 
r(  iference  to  a  currency 
(as  defined  in 
time  the  taxpayer 
acquires  the 


(ir 


cvurency  swap; 
(B)  Payments 
into  account  the 
is  hyperinflatior  ary 
§1.988-l(f)) 
year.  A  currency 
provides  for  per  odic 
determined  by 
interest  rate 
and  generally 


1  hat  are  adjusted  to  take 
fact  that  the  currency 
(as  defined  in 
the  current  taxable 
swap  contract  that 
payments 
reference  to  a  variable 
on  local  conditions 
ponding  to  changes  in 


duiing 


<  bas(  d 


re ; 


the  local  consumer  price  index  is  an 
example  of  this  latter  type  of  currency 
swap  contract. 

(v)  Special  effective  date  for 
nonfunctional  hyperinflationary 
currency  swap  contracts.  This  paragraph 
(e)(7)  applies  to  transactions  entered 
into  after  February  14,  2000. 
***** 

Approved:  December  13, 1999. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-644  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[TO  8861] 

RIN  1545-AWg6 

Private  Foundation  Disclosure  Rules 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  amend  the  regulations 
relating  to  the  public  disclosure 
requirements  described  in  section 
6104(d)  of  the  Internal  Revenue  Code. 
These  final  regulations  implement 
changes  made  by  the  Tax  and  Trade 
Relief  Extension  Act  of  1998,  which 
extended  to  private  foundations  the 
same  rules  regarding  public  disclosure 
of  annual  information  retinns  that  apply 
to  other  tax-exempt  organizations.  These 
final  regulations  provide  guidance  for 
private  foundations  required  to  make 
copies  of  applications  for  recognition  of 
exemption  and  annual  information 
returns  available  for  public  inspection 
and  to  comply  with  requests  for  copies 
of  those  documents. 

DATES:  Effective  Date:  These  regulations 
are  effective  March  13,  2000. 

Applicability  Date:  Except  as 
provided  below,  these  regulations  are 
applicable  to  private  foundations  on  or 
after  March  13.  2000.  These  regulations 
are  not  applicable  to  any  private 
foundation  annual  information  return 
the  due  date  for  which  (determined  with 
regard  to  any  extension  of  time  for 
filing)  is  before  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Blumenfeld,  (202)  622-6070 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-1655. 
Responses  to  these  collections  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  average  aimual  burden 
per  respondent/recordkeeper  is  30 
minutes. 

Comments  on  the  accuracy  of  this 
burden  estimate  and  suggestions  for 
reducing  the  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  amends 
§§301.6104(d)-l  through  301.6104(d)-5 
of  the  Procedure  and  Administration 
Regulations  (26  CFR  Part  301)  relating  to 
the  section  6104(d)  public  disclosure 
rules  applicable  to  tax-exempt 
organizations  (organizations  described 
in  section  501  (c)  or  (d)  and  exempt 
fi-om  taxation  under  section  501(a))  and 
certain  nonexempt  charitable  trusts  and 
nonexempt  private  foundations 
referenced  in  section  6033(d).  The 
amendments  remove  existing 
§  301.6104(d)-l  (relating  to  public 
inspection  of  private  foundation  annual 
information  retiuns).  The  amendments 
also  revise  §§  301.6104(d)-2  through 
301.6104(d)-5  to  apply  the  provisions  to 
all  tax-exempt  organizations, 
nonexempt  charitable  trusts  described 
in  section  4947(a)(1)  and  nonexempt 
private  foundations.  In  addition,  the 
amendments  redesignate  existing 
§§  301.6104(d)-2  through  301.6104(d)-5 
as  §§  301.6104(d)-0  through 
301.6104(d)-3,  respectively. 
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Description  of  Current  Law  Disclosure 
Requirements  Applicable  to  Private 
Foundations 

Section  6104(d),  as  in  effect  prior  to 
the  effective  date  of  the  Tax  and  Trade 
Rehef  Extension  Act  of  1998  (Division  J 
of  H.R.  4328,  the  Omnibus  ConsoUdated 
and  Emergency  Supplemental 
Appropriations  Act,  1999)  (Pub.  L.  105- 
277, 112  Stat.  2681)  (with  respect  to 
private  foundations),  requires  a  private 
foundation  to  make  its  annual 
information  returns  available  for  public 
inspection  at  its  principal  office  during 
regular  business  hours  for  a  period  of 
180  days  after  the  foundation  publishes 
notice  of  the  availability  of  its  return.  A 
private  foundation  must  publish  the 
notice  not  later  than  the  due  date  of  the 
retiun  (determined  with  regard  to  any 
extension  of  time  for  fiUng)  in  a 
newspaper  having  general  circulation  in 
the  county  in  which  the  principal  office 
of  the  foimdation  is  located.  Section 
6104(e),  as  in  effect  prior  to  the  effective 
date  of  the  Tax  and  Trade  Relief 
Extension  Act  of  1998  (with  respect  to 
private  foundations),  requires  a  private 
foimdation  to  allow  public  inspection  of 
the  foundation's  application  for 
recognition  of  exemption  at  the 
foimdation's  principal  office  (and 
certain  regional  or  district  offices). 
Section  6104(e)  also  requires  a  private 
foimdation  to  provide  copies  of  its 
exemption  application  upon  request. 
The  requirement  to  provide  copies  of  an 
exemption  application  upon  request 
becomes  effective,  however,  only  after 
the  Secretary  of  the  Treasury  issues  final 
regulations  applicable  to  private 
foundations  that  describe  how  the 
requirement  is  inapplicable  if  the 
private  foundation  makes  its  exemption 
application  widely  available  or  obtains 
an  IRS  determination  that  a  particular 
request  is  part  of  a  harassment 
campaign. 

Amendments  Made  by  the  Tax  and 
Trade  Relief  Extension  Act  of  1998 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998  was  enacted  on  October  21, 
1998.  Among  its  provisions,  it  amended 
section  6104(e)  of  the  Code  to  apply  to 
private  foundations  the  same  rules 
regarding  public  disclosure  of  aiuiual 
information  returns  that  apply  to  other 
tax-exempt  organizations.  In  addition, 
the  Tax  and  Trade  Relief  Extension  Act 
of  1998  repealed  existing  section 
6104(d),  and  redesignated  section 
6104(e),  as  amended,  as  new  section 
6104(d).  Section  6104(d),  as  amended  by 
the  Tax  and  Trade  Relief  Extension  Act 
of  1998,  requires  each  tax-exempt 
organization,  including  one  that  is  a 
private  foundation,  to  allow  public 


inspection  at  its  principal  office  (and  at 
certain  regional  or  district  offices)  and 
to  comply  with  requests,  made  either  in 
person  or  in  writing,  for  copies  of  the 
organization's  application  for 
recognition  of  exemption  and  the 
organization's  three  most  recent  annual 
information  returns.  Congress  also 
intended  that  nonexempt  charitable 
trusts  described  in  section  4947(a)(1) 
and  nonexempt  private  foundations 
comply  with  the  expanded  public 
disclosure  requirements,  just  as  the 
information  reporting  requirements  of 
section  6033,  pursuant  to  section 
6033(d),  apply  to  these  entities.  See 
Joint  Committee  on  Taxation,  General 
Explanation  of  Tax  Legislation  Enacted 
in  1998  (JCS-6-98),  November  24,  1998, 
at  242,  fn.  102. 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998  amendments  apply  to 
requests  made  after  the  later  of 
December  31, 1998,  or  the  60th  day  after 
the  Secretary  of  the  Treasury  issues  final 
regulations  referred  to  in  section 
6104(d)(4)  (relating  to  when  documents 
are  made  widely  available  and  when  a 
particular  request  is  considered  part  of 
a  harassment  campaign).  On  April  9, 
1999,  the  IRS  published  in  the  Federal 
Register  (64  FR  17279)  final  regulations 
under  section  6104(d)  applicable  to  tax- 
exempt  organizations  other  than  private 
foundations.  Accordingly,  section 
6104(d),  as  amended  by  the  Tax  and 
Trade  Relief  Extension  Act  of  1998, 
became  effective  with  respect  to  tax- 
exempt  organizations  other  than  private 
foundations  on  June  8,  1999. 

On  August  10, 1999,  the  IRS 
published  a  notice  of  proposed 
rulemaking  under  section  6104(d)  in  the 
Federal  Register  (64  FR  43324)  that 
extends  the  recently-published  final 
regulations  under  section  6104(d)  to 
apply  to  private  foundations  and 
modifies  those  final  regulations  in 
several  respects.  The  IRS  received  a  few 
comments  on  the  proposed  regulations. 
No  public  heeiring  on  the  regulations 
was  requested  or  held.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  with 
minor  clarifying  modifications  by  this 
Treasury  Decision.  The  provisions  and 
significant  comments  are  discussed 
below. 

Explanation  of  the  Provisions 

These  final  regulations  amend  the 
final  regulations  under  section  6104(d) 
that  were  published  in  the  Federal 
Register  (64  FR  17279)  on  April  9, 1999 
(the  April  9, 1999  final  regulations).  The 
amendments  clarify  that  the  term 
annual  information  return  includes  any 
return  that  is  required  to  be  filed  under 
section  6033.  For  a  private  foundation, 


these  returns  include  Form  990-PF  and 
Form  4720.  The  amendments  clarify 
that,  unlike  other  tax-exempt 
organizations,  a  private  foundation  must 
disclose  to  the  general  public  the  names 
and  addresses  of  its  contributors, 
consistent  with  section  6104(d)(3).  The 
amendments  also  clarify  that,  for 
purposes  of  section  6104(d),  the  terms 
tax-exempt  organization  and  private 
foundation  include  nonexempt  private 
foundations  and  nonexempt  charitable 
trusts  described  in  section  4947(a)(1) 
that  are  subject  to  the  information 
reporting  requirements  of  section  6033. 
Finally,  the  amendments  remove 
existing  §  301.6104(d)-l  and  redesignate 
existing  §§  301.6104-2  through 
301.6104(d)-5,  as  §§  301.6104(d)-0 
through  301.6104(d)-3,  respectively. 

Until  March  13,  2000,  private 
foundations  remain  subject  to  section 
6104(d)  and  section  6104(e),  as  in  effect 
prior  to  the  Tax  and  Trade  Relief 
Extension  Act  of  1998,  and  existing 
§  301.6104(d)-l.  Thereafter,  private 
foundations  are  subject  to  the  public 
inspection  requirements  of  section 
6104(d),  as  in  effect  prior  to  the  Tax  and 
Trade  ReUef  Extension  Act  of  1998,  and 
existing  §  301.6104(d)-l  with  respect  to 
any  annual  information  return  the  due 
date  (determined  with  regard  to  any 
extension  of  time  for  fiUng)  for  which  is 
prior  to  March  13,  2000. 

Summary  of  Comments 

One  commenter  suggested  another 
method  to  satisfy  the  widely  available 
exception  to  the  requirement  that  a 
private  foundation  provide  a  copy  of  its 
applicable  documents  upon  request. 
The  commenter  would  permit  a  private 
foundation  to  satisfy  the  widely 
available  exception  by:  (1)  Filing  copies 
of  its  documents  with  a  state  agency 
that,  in  turn,  makes  the  documents 
available  for  public  inspection,  and  (2) 
publishing  a  notice  in  a  newspaper  of 
general  circulation  stating  where  the 
documents  are  available.  The  Tax  and 
Trade  Relief  Extension  Act  of  1998 
repealed  the  requirement  (in  former 
section  6104(d))  that  private 
foundations  publish  notice  of  the 
availability  of  their  aimual  information 
returns  with  respect  to  annual 
information  returns  due  after  the 
effective  date  of  these  final  regulations. 
The  Act  extended  the  same  public 
disclosure  requirements  that  apply  to  all 
other  tax-exempt  organizations  to 
private  foundations,  including  the 
widely  available  exception.  The 
proposed  regulations  specify  that  a 
private  foundation  satisfies  the  widely 
available  exception  by  posting  its 
documents  on  the  World  Wide  Web  as 
described  in  the  April  9,  1999  final 
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regulations.  Af  er  carefully  considering 
this  comment,  the  IRS  and  the  Treasury 
Department  haVe  concluded  that 
providing  copies  of  the  applicable 
docimients  to  ^  state  agency  and 
publishing  notice  would  not  make  those 
documents  wiciely  available.  We 
reached  our  coiiclusion  because  the 
method  suggested  by  the  commenter 
could  impose  3  substantial 
inconvenience  to  members  of  the 
public.  Therefcire,  the  IRS  and  the 
Treasury  Depaitment  did  not  adopt  this 
suggestion.        1 

A  few  commf  nters  asked  that  these 
final  regulatioiis  not  require  private 
foundations  to  pisclose  to  the  general 
public  the  idenitities  of  their 
contributors.  Section  6104(d)  requires 
public  disclosure  of  all  the  information 
contained  on  an  exemption  application 
and  an  annual  formation  return  filed 
with  the  IRS,  u|iless  the  information  is 
specifically  exoepted  from  disclosure. 
Sisction  6104(dH3)  specifically  excepts 
from  disclosure  the  names  and 
addresses  of  ady  contributor  to  an 
organization  wpich  is  not  a  private 
foimdation.  By  its  terms,  this  exception 
does  not  apply  to  private  foundations. 
The  IRS  and  the  Treasury  Department 
believe  the  rulq  of  the  proposed 
regulation  is  consistent  with  the  statute 
and  Congressiotial  intent  and,  therefore, 
did  not  change  ithis  provision. 

One  conunedter  asked  that  these  final 
regulations  clazify  how  the  disclosure 
requirements  apply  to  a  supporting 
organization  described  in  section 
509(a)(3).  Secti|)n  509(a)  provides  that 
an  organization  described  in  section 
501(c)(3)  is  a  private  foundation  if  it 
does  not  meet  tpe  requirements  of 
section  509(a)  (ll).  (2),  (3).  or  (4). 
Therefore,  an  o^anization  that  is 
described  in  se|:tion  501(c)(3)  and 
classified  as  a  supporting  organization 
under  section  5b9(a)(3)  is  not  a  private 
foundation.  The  disclosure 
requirements  under  section  6104(d) 
apply  to  supporting  organizations 
described  in  se^on  509(a)(3)  in  the 
same  maimer  a^  they  apply  to  all  other 
tax-exempt  organizations  that  are  not 
private  foundations.  The  proposed 
regulations  denne  the  terms  tax-exempt 
organization  and  private  foundation 
consistent  witmthe  applicable  statutory 
provisions,  and  the  IRS  and  the 
Treasury  Depar  Jnent  have  determined 
that  further  regi  ilatory  clarification  is 
not  necessary  iu  this  regard. 

Another  comnenter  expressed 
concern  that  so  ne  private  foundations 
may  not  have  c  )pies  of  their  exemption 
applications.  T  tis  commenter  suggested 
that  these  final  regulations  only  require 
private  foundations  formed  after  1990  to 
disclose  their  e  cemption  applications. 


Since  July  15,  1987,  a  tax-exempt 
organization,  including  one  that  is  a 
private  foundation,  has  been  required 
under  section  6104  to  make  its 
exemption  applicaticm  available  for 
public  inspection.  See  section  10702(b) 
of  the  Omnibus  Budget  Reccmciliation 
Act  of  1987  (Pub.  L.  100-203)  and 
Notice  88-120  (1968-2  C.B.  454).  Under 
the  proposed  regulations,  a  private 
foiuidation  that  filed  its  exemption 
application  before  July  15, 1987  is 
required  to  make  available  for  public 
inspection  a  copy  of  its  application  only 
if  it  had  a  copy  of  its  application  on  July 
15, 1967.  Thus,  these  final  regulations 
do  not  change  this  provision  of  the 
proposed  regulations. 

One  conunenter  stated  that  the 
applicable  date  in  the  proposed 
regiilations,  which  would  eliminate  the 
requirement  that  private  foundations 
publish  notice  of  the  availability  of  their 
annual  information  returns,  is 
inconsistent  with  the  effective  date 
specified  in  the  House  Committee 
Report  to  the  Tax  and  Trade  Relief 
Extension  Act  of  1998  (H.R.  Rep.  No. 
105-817).  This  commenter  requested 
that  the  final  regulations  add  a  rule  that 
prevents  the  IRS  from  asserting  a  late 
filing  penalty  against  a  private 
foundation  whose  return  is  rejected  by 
the  IRS  because  the  foundation  filed  the 
return  on  or  after  June  8, 1999  (the 
effective  date  of  the  April  9,  1999  final 
regulations)  without  proof  that  it 
satisfied  the  publication  of  notice 
requirement.  Section  6104(d),  as  in 
effect  prior  to  the  effective  date  of  the 
Tax  and  Trade  Relief  Extension  Act  of 
1998,  provides  that  a  private  foimdation 
must  publish  a  notice  of  the  availability 
of  its  return  not  later  than  the  due  date 
of  the  retiuTi  (determined  with  regard  to 
any  extension  of  time  for  filing).  Section 
1.6033-3(b)  of  the  regulations  requires  a 
private  foundation  to  attach  a  copy  of 
the  notice  to  its  retxmi. 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998  repealed  the  publication  of 
notice  requirement  of  section  6104(d) 
effective  for  private  foundation  annual 
information  returns  due  after  the  later  of 
December  31.  1998  or  60  days  after  the 
Treasmy  Department  issues  final 
regulations  that  explain  how  requested 
dociunents  may  be  made  widely 
available  or  when  requests  for 
docxunents  are  part  of  a  harassment 
campaign.  The  April  9,  1999  final 
regulations  do  not  apply  to  private 
foundations  and,  therefore,  the  issuance 
of  those  regulations  did  not  trigger  the 
repeal  of  the  publication  of  notice 
requirement.  Indeed,  the  April  9, 1999 
final  regulations  stated  explicitly  that, 
until  the  IRS  issues  final  regulations 
imder  section  6104(d)  applicable  to 


private  foimdations,  private  foundatims 
continue  to  be  governed  by  the  existing 
§  301.6104(d)-l  requirements  relating  to 
public  disclosure  of  private  foundation 
annual  information  ret\u-ns. 

The  IRS  and  the  Treasury  Department 
believe  the  effective  date  of  the  repeal 
of  the  publication  of  notice  requirement 
stated  in  the  proposed  regulations  is 
consistent  with  both  the  statute  and  the 
legislative  history.  Fxuther,  the  IRS  and 
the  Treasury  Department  believe  it  is 
important  to  retain  one  public 
disciosine  standard  for  private 
foimdations  until  another  is  finally 
adopted.  Accordingly,  the  IRS  and  the 
Treasury  Department  did  not  modify 
these  final  regulations  as  suggested. 

Finally,  one  commenter  expressed 
concern  that  disclosure  in  some 
instances  could  adversely  affect  the 
charitable  operations  of  some  small 
operating  private  foundations  that 
advance  unpopular  causes  or  desire  to 
maintain  a  low  profile.  This  conunenter 
suggested  that  the  final  regulations 
should  authorize  the  Secretary  to  grant 
a  waiver  from  some  or  all  of  the 
disclosure  requirements  if  a  small 
operating  foundation  establishes  that, 
without  the  waiver,  its  charitable 
operations  could  be  adversely  affected 
and  it  provides  alternative  methods  of 
disclosure  that  enhance  oversight  and 
public  accountability.  Section  6104(d), 
however,  does  not  authorize  the 
Secretary  to  grant  waivers  except  in  the 
case  of  a  harassment  campaign 
determination.  Moreover,  all  tax-exempt 
organizations  have  the  option  under  the 
regulations  of  avoiding  having  to 
comply  with  requests  for  copies  of 
documents  by  making  such  documents 
widely  available  on  the  Internet. 
Therefore,  the  IRS  and  the  Treasury 
Department  did  not  adopt  this 
suggestion. 

EfiEective  Date 

These  final  regulations  are  applicable 
to  private  foundations  on  March  13, 
2000. 

Special  Analyses 

It  is  hereby  certified  that  the 
collections  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
average  time  required  to  maintain  and 
disclose  the  information  required  under 
these  regulations  is  estimated  to  be  30 
minutes  for  each  private  foundation. 
This  estimate  is  based  on  the 
assumption  that,  on  average,  a  private 
foundation  will  receive  one  request  per 
year  to  inspect  or  provide  copies  of  its 
application  for  tax  exemption  and  its 
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annual  information  returns. 
Approximately  0.1  percent  of  the 
private  foundations  affected  by  these 
regulations  will  be  subject  to  the 
reporting  requirements  contained  in  the 
regulations.  It  is  estimated  that 
annually,  approximately  65  private 
foundations  will  make  their  documents 
widely  available  by  posting  them  on  the 
Internet.  In  addition,  it  is  estimated  that 
annually,  approximately  3  private 
foundations  will  file  an  application  for 
a  determination  that  they  are  the  subject 
of  a  harassment  campaign  such  that  a 
waiver  of  the  obligation  to  provide 
copies  of  their  applications  for  tax 
exemption  and  their  annual  information 
retimis  is  in  the  public  interest.  The 
average  time  required  to  complete, 
assemble  and  file  an  application 
describing  a  harassment  campaign  is 
expected  to  be  5  hours.  Because 
applications  for  a  harassment  campaign 
determination  will  be  filed  so 
infrequently,  they  will  have  no  effect  on 
the  average  time  needed  to  comply  with 
the  requirements  in  these  regulations.  In 
addition,  a  private  foiuidation  is 
allowed  in  these  regulations  to  charge  a 
reasonable  fee  for  providing  copies  to 
requesters.  Therefore,  it  is  estimated 
that  it  will  cost  a  private  foundation  less 
than  $10  per  year  to  comply  with  these 
regulations,  which  is  not  a  significant 
economic  impact.  Therefore,  a 
Regulatory  Flexibility  Analysis  xmder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Michael  B. 
Blumenfeld,  Office  of  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.  Other  personnel 
from  the  IRS  and  Treasury  Department 
edso  participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding 
entries  in  numerical  order  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  301.6104(d)-2  also  issued 
under  26  U.S.C.  6104(d)(3); 

Section  301.6104(d)-3  also  issued 
under  26  U.S.C.  6104(d)(3);  *   *   * 

§  301 .61 04(d)-1     [Removed] 

Par.  2.  Section  301.6104(d)-l  is 
removed. 

§  301 .61 04<d)-2    [Redesignated  as 
§301.6104(d)-0] 

Par.  3.  Section  301.6104(d)-2  is 
redesignated  as  §  301.6104(d)-O. 

Par.  4.  Newly  designated 
§  301.6104(d)-0  is  revised  to  read  as 
follows: 

§  301 .61 04(d>-0    Table  of  contents. 

This  section  lists  the  major  captions 
contained  in  §§  301.6104(d)-l  through 
301.6104(d)-3  as  follows: 

§  301 .6104ld}-l     Public  inspection  and 
distribution  of  applications  for  tax  exemption 
and  annual  information  returns  of  tax- 
exempt  organizations. 

(a)  In  general. 

(b)  Definitions. 

(1)  Tax-exempt  organization. 

(2)  Private  foundation. 

(3)  Application  for  tax  exemption, 
(i)  In  general. 

(ii)  No  prescribed  application  form. 

(iii)  Exceptions. 

(iv)  Local  or  subordinate  organizations. 

(4)  Annual  information  return, 
(i)  In  general. 

(ii)  Exceptions. 

(iii)  Returns  more  than  3  years  old. 

(iv)  Local  or  subordinate  organizations. 

(5)  Regional  or  district  offices, 
(i)  In  general. 

(ii)  Site  not  considered  a  regional  or  district 
office. 

(c)  Special  rules  relating  to  public  inspection. 

(1)  Permissible  conditions  on  public 
inspection. 

(2)  Organizations  that  do  not  maintain 
permanent  offices. 

(d)  Special  rules  relating  to  copies. 

(1)  Time  and  place  for  providing  copies  in 
response  to  requests  made  in  person. 

(i)  In  general. 

(ii)  Unusual  circumstances. 

(iii)  Agents  for  providing  copies. 

(2)  Request  for  copies  in  writing, 
(i)  In  general. 

(ii)  Time  and  manner  of  fulfilling  written 
requests. 

(A)  In  general. 

(B)  Request  for  a  copy  of  parts  of  document. 

(C)  Agents  for  providing  copies. 

(3)  Fees  for  copies, 
(i)  In  general. 

(ii)  Form  of  payment. 


(A)  Request  made  in  person. 

(B)  Request  made  in  writing. 

(iii)  Avoidance  of  unexpected  fees. 

(iv)  Responding  to  inquiries  of  fees  charged. 

(e)  Documents  to  be  provided  by  regional  and 

district  offices. 

(0  Documents  to  be  provided  by  local  and 

subordinate  organizations. 

(1)  Applications  for  tax  exemption. 

(2)  Annual  information  returns. 

(3)  Failure  to  comply. 

(g)  Failure  to  comply  with  public  inspection 
or  copying  requirements, 
(h)  Effective  dale. 

(1)  In  general. 

(2)  Private  foundation  annual  information 
returns. 

§301.6104(d)-2    Making  applications  and 
returns  widely  available. 

(a)  In  general. 

(b)  Widely  available. 

(1)  In  general. 

(2)  Internet  posting, 
(i)  In  general. 

(ii)  Transition  rule. 

(iii)  Reliability  and  accuracy. 

(c)  Discretion  to  prescribe  other  methods  for 
making  documents  widely  available. 

(d)  Notice  requirement. 

(e)  Effective  date.        ' 

f  301 .6104(d)-3     Tax-exempt  organization 
subject  to  harassment  campaign. 

(a)  In  general. 

(b)  Harassment. 

(c)  Special  rule  for  multiple  requests  from  a 
single  individual  or  address. 

(d)  Harassment  determination  procedure. 

(e)  Effect  of  a  harassment  determination. 
(0  Examples. 

(g)  Effective  date. 

§  301 .61 04(d)-3    [Redesignated  as 
§301.6104(d)-1] 

Par.  5.  Section  301.6104(d)-3  is 
redesignated  as  §  301.6104(d)-l. 

Par.  6.  Newly  designated 
§  301.6104(d)-l  is  amended  as  follows: 

1 .  Revise  the  section  heading, 
la.  Paragraph  (a)  is  amended  as 

follows: 

a.  Remove  the  language  ",  other  than 
a  private  foiuidation  (as  defined  in 
paragraph  (b)(2)  of  this  section),"  from 
the  first  sentence. 

b.  Remove  the  language  ",  other  than 
a  private  foundation,"  from  the  second 
sentence. 

c.  Remove  the  language 

'§§  301.6104{d)-4  and  301.6104(d)-5" 
from  the  fourth  sentence  and  add 
"§§  301.6104(d)-2  and  301.6104(d)-3" 
in  its  place. 

2.  In  paragraph  (b)  introductory  text, 
remove  the  language  "§§  301.6104(d)-4 
and  301.6104(d)-5"  and  add 
"§§301.6104(d)-2  and  301.6104(d)-3" 
in  its  place. 

3.  In  paragraph  (b)(1),  add  a  sentence 
at  the  end  of  the  paragraph. 

4.  In  paragraph  (b)(2),  add  the 
language  "or  a  nonexempt  charitable 
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trust  describee  in  section  4947(a)(1)  or 
a  nonexempt  p  rivate  foundation  subject 
to  the  infoimal  ion  reporting 
requirements  c  f  section  6033  pursuant 
to  section  603;  (d)"  at  the  end  of  the 
sentence. 

5.  In  paragra  jh  (b)(3)(iii)(B),  remove 
the  word  "or"  it  the  end  of  the 
paragraph. 

6.  Redesigna  te  paragraph  (b)(3)(iii)(C) 
as  paragraph  (1  )(3)(iii)(D)  and  add  a  new 
paragraph  (b){  ■  )(iii)(C). 

7.  In  paragra  3h  (b)(4)(i),  remove  the 
last  two  senten  ces  and  add  three 
sentences  in  th  eir  place. 

8.  Paragraph  Cb)(4)(ii)  is  amended  as 
follows: 

a.  Remove  the  langui-ge  ",  and  the 
return  of  a  private  foundation"  from  the 
first  sentence. 

b.  Revise  the  last  sentence. 

9.  Revise  par  igraph  (h). 

The  revision ;  and  additions  read  as 
follows: 

§  301 .61 04<d)-1     Public  inspection  and 
distribution  of  applications  for  tax 
exemption  and  ^nual  information  returns 
of  tax-exempt  organizations. 


(b)* 
(D* 


Thi 


char 


term  tax-exempt 
o  includes  any 
itable  trust  described  in 
4947(a)(1)  or  nonexempt  private 
is  subject  to  the 

of  section  6033 
6033(d). 


organization  a 

nonexempt 

section 

foundation  tha' 

reporting  requi  -ements 

pursuant  to 


sec  tion ' 


(3)*   *   • 
(iii)  *   *   ' 
(C)  In  the  caste 
organization  ot  ler 
foundation,  the 
any  contributoi 


sec  tion 


Tax 


Foun  dat 


990- BL 


(4)*   *   Mi) 
pursuant  to 
990,  Return  of 
From  Income 
of  Private 
version  of  Forn 
990-EZ  or 
and  Form  1065 
must  include 
to  the  Internal 
return,  as  well 
attachments 
For  example,  ir 
the  copy  must 
Form  990  ( 
information  on 
organizations), 
return  that  sho 
specific  person 
Form  990  and 
A  of  Form  990) 

(ii)  *   *   *  In 
organization 


al 


anl 


of  a  tax-exempt 
than  a  private 
name  and  address  of 
to  the  organization;  or 


*  Returns  filed 
6033  include  Form 
I  Organization  Exempt 
Form  990-PF,  Return 
ion,  or  any  other 
990  (such  as  Forms 

,  except  Form  990-T) 
Each  copy  of  a  return 
information  furnished 
evenue  Service  on  the 
as  all  schedules, 
supporting  documents, 
the  case  of  a  Form  990, 
i  nclude  Schedule  A  of 
supplementary 
section  501(c)(3) 
and  those  parts  of  the 

compensation  paid  to 
i  (currently,  Part  V  of 
I  arts  I  and  II  of  Schedule 


cont  lining  i 


he  case  of  a  tax-exempt 
than  a  private 


ot  ler 


foimdation,  the  term  annual 
information  return  does  not  include  the 
name  and  address  of  any  contributor  to 
the  organization. 

***** 

(h)  Effective  date —  (1)  In  general.  For 
a  tax-exempt  organization,  other  than  a 
private  foundation,  this  section  is 
applicable  June  8,  1999.  For  a  private 
foundation,  this  section  is  applicable 
(except  as  provided  in  paragraph  (h)(2) 
of  this  section)  beginning  March  13, 
2000. 

(2)  Private  foundation  annual 
information  returns.  This  section  does 
not  apply  to  any  private  foundation 
return  the  due  date  for  which 
(determined  with  regard  to  any 
extension  of  time  for  filing)  is  before  the 
applicable  date  for  private  foundations 
specified  in  paragraph  (h)(1)  of  this 
section. 

§  301 .61 04<d)-4    [Redesignated  as 
§301.6104<d)-2] 

Par.  7.  Section  301.6104(d)-4  is 
redesignated  as  §  301.6104(d)-2. 

Par.  8.  Newly  designated 
§  301.6104{d)-2  is  amended  as  follows: 

1.  In  paragraph  (a),  remove  the 
language  "§301.6104{d)-3(a)"  ft-om 
each  place  it  appears  and  add 

"§  301.6104(d)-l(a)"  in  each  place, 
respectively. 

2.  Revise  paragraph  (e). 

The  revision  reads  as  follows: 

§  301 .61 04<d)-2    Making  applications  and 
returns  widely  available. 

***** 

(e)  Effective  date.  For  a  tax-exempt 
organization,  other  than  a  private 
foundation,  this  section  is  applicable 
June  8,  1999.  For  a  private  foimdation, 
this  section  is  applicable  beginning 
March  13,  2000. 

§  301 .61 04<d)-5    [Redesignated  as 
§301.6104<d)-3] 

Par.  9.  Section  301.6104(d)-5  is 
redesignated  as  §  301.6104(d)-3. 

Par.  10.  Newly  designated 
§  301.6104{d)-3  is  amended  as  follows: 

1.  In  paragraph  (a),  remove  the 
language  "§  301.6104(d)-3(a)"  and  add 
"§301.6104(d)-l(a)"  in  its  place. 

2.  Revise  paragraph  (g). 

The  revision  reads  as  follows: 

§301.6104(d)-3    Tax-exempt  organization 
subject  to  harassment  campaign. 

***** 

(g)  Effective  date.  For  a  tax-exempt 
organization,  other  than  a  private 
foundation,  this  section  is  applicable 
June  8, 1999.  For  a  private  foundation, 
this  section  is  applicable  beginning 
March  13,  2000. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  11.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  12.  In  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entries  for 
301.6104(d)-4  and  301.6104(d)-5,  by 
revising  the  entries  for  301.6104(d)-l 
and  301.6104(d)-3,  and  by  adding  a  new 
entry  for  301.6104(d)-2  in  numerical 
order  to  the  table  to  read  as  follows: 

§602.101    0MB  Control  numbers. 

*         *         *       •  *         * 

(b)  *   *   * 


CFR  part  or  section 

where  identified  and 

described 


Current  OMB 
control  No. 


301.6104(d)-1    .'. 1545-1655 

301.6104(d)-2  1545-1655 

301.6104(d)-3  1545-1655 


Approved:  December  23,  1999. 
Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury 
(Tax  Policy). 
[PR  Doc.  00-278  Filed  1-12-00;  8:45  am] 

BILUNG  COOE  4e3e-01-P 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  317 

Regulations  Governing  Agencies  for 
Issue  of  United  States  Savings  Bonds 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Final  rule. 

summary:  We're  amending  31  CFR  part 
317  to  remove  the  restriction  on  non- 
federally  chartered  credit  unions  serving 
as  issuing  agents  for  United  States 
savings  bonds.  Currently,  only  federal 
credit  unions  are  permitted  to  serve  as 
issuing  agents,  although  the  paying 
agent  regulations,  foimd  at  31  CFR  part 
321,  have  no  such  limitation.  This 
amendment  would  prgvide  that  credit 
unions  chartered  or  incorporated  under 
state,  territorial.  District  of  Columbia,  or 
Commonwealth  of  Puerto  Rico  law  may 
also  serve  as  issuing  agents.  This  change 
will  bring  the  issuing  agent  regulations 
in  line  with  paying  agent  regulations  as 
to  credit  luiions. 
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DATES:  Effective  January  13.  2000. 
ADDRESSES:  You  can  download  this  final 
rule  at  the  following  World  Wide  Web 
address:  <http:// 

www.publicdebt.treas.gov>.  You  may 
also  inspect  and  copy  this  final  rule  at: 
Treasiuy  Department  Library,  Freedom 
of  Information  Act  (FOIA)  Collection, 
Room  5030,  Main  Treasiuy  Building, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220.  Before  visiting, 
you  must  call  (202)  622-0990  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

•  Wallace  L.  Earnest,  Director, 
Division  of  Staff  Services,  Savings  Bond 
Operations  Office.  Bureau  of  the  Public 
Debt,  at  (304)  480-6319  or 
<wearnest@bpd.treas.gov> 

•  Susan  J.  Klimas.  Attorney-Adviser, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  (304)  480-3688  or 
<sklimas@bpd.treas.gov> 

•  Edward  C.  Gronseth,  Deputy  Chief 
Coimsel,  Bureau  of  the  Public  Debt,  at 
(304)  480-3692  or 
<egronset@bpd.treas.gov> 

SUPPLEMENTARY  INFORMATION:  31  CFR 
317.2.  is  being  amended  by  removing 
the  limitation  on  credit  unions  serving 
as  issuing  agents  for  United  States 
savings  bonds.  Currently,  only  federal 
credit  unions  may  serve  as  issuing 
agents.  With  this  amendment,  credit 
unions  chartered  or  incorporated  under 
the  laws  of  states,  territories,  the  District 
of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico  may  also  serve  as  issuing 
agents.  This  amendment  will  make  the 
issuing  agent  regulations  consistent 
with  the  paying  agent  regulations  for 
savings  bonds,  found  at  31  CFR  part 
321.  which  permits  credit  unions 
chartered  or  incorporated  under  federal, 
state,  territorial.  District  of  Columbia, 
and  Commonwealth  of  Puerto  Rico  laws 
to  serve  as  paying  agents. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action,"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedvues  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  does  not 
apply. 

We  ask  for  no  new  collections  of 
information  in  this  final  rule.  Therefore, 


the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  317 

Bonds,  Electronic  funds  transfers. 
Federal  Reserve  System,  Government 
seciuities.  Securities. 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  901;  5  U.S.C.  301;  12 
U.S.C.  391;  12  U.S.C.  1767;  and  31  U.S.C. 
3105. 

2.  Amend  §  317.2  by  revising  the 
introductory  text  and  paragraph  (a)  to 
read  as  follows: 

§  31 7.2    Organizations  authorized  to  act. 

The  following  organizations  are 
eligible  to  apply  for  qualification  and  to 
serve  as  savings  bond  issuing  agents: 

(a)  Banks,  credit  unions,  trust 
companies  and  savings  institutions,  if 
they  are  chartered  by  or  incorporated 
under  the  laws  of  the  United  States,  any 
State  or  Territory  of  the  United  States, 
the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico. 
***** 

Dated:  January  6,  2000. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  00-857  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4aia-39-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  08-99-069] 
RIN211&-AE47 

Temporary  Drawbridge  Regulations; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulation  governing  the 
Burlington  Railroad  Drawbridge,  Mile 
403.1,  Upper  Mississippi  River.  The 
drawbridge  shall  open  on  signal  if  at 
least  six  (6)  hours  advance  notice  is 
given  from  8  a.m.  on  December  31, 
1999.  until  8  a.m.  on  March  1,  2000. 
This  arrangement  is  necessary  to 
perform  annual  maintenance  and  repair 
work  on  the  bridge. 
DATES:  This  temporary  rule  is  effective 
from  8  a.m.  on  December  31, 1999,  until 
8  a.m.  on  March  1,  2000. 
ADDRESSES:  The  public  docket  and  all 
documents  referred  to  in  this  notice  will 
be  available  for  inspection  and  copying 


at  room  2.107f  in  the  Robert  A.  Young 
Federal  Building  at  Commander  (obr), 
Eighth  Coast  Guard  District,  1222 
Spruce  Street,  St.  Louis,  MO  63101- 
2832.  between  7  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator;  Commander  (obr).  Eighth 
Coast  Guard  District.  Bridge  Branch. 
1222  Spruce  Street,  St.  Louis,  MO 
63101-2832,  telephone  (314) 539-3900. 
extension  378. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  November  24,  1999.  Burlington 
Northern  Semta  Fe  requested  a 
temporary  change  to  the  operation  of  the 
Burlington  Railroad  Drawbridge  across 
the  Upper  Mississippi  River.  Mile  403.1 
at  Burlington,  Iowa.  The  Railroad 
requested  that  the  bridge  be  allowed  to 
open  for  navigation  between  December 
31, 1999  and  March  1,  2000  upon  a  six 
(6)  hour  advance  notice  so  that 
necessary  maintenance  and  bridge 
repair  activities  can  be  performed. 
Advance  notice  may  be  given  by  calling 
Al  Poole,  (309)  345-6103  dining  work 
hours  and  Larry  Moll,  (309)  752-5244. 
after  hours. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  has  not 
been  published  and  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days  from  publication. 
Following  normal  rulemaking 
procedures  would  be  impractical. 
Delaying  implementation  of  the 
regulation  will  not  benefit  navigation 
and  would  result  in  uimecessary  delays 
in  repairing  the  bridge. 

Background  and  Purpose 

The  Burlington  Railroad  Drawbridge 
has  a  vertical  clearance  of  21.5  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterway  consists  of  commercial  tows 
and  recreational  watercraft.  Presently 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  This  temporary  drawbridge 
operation  amendment  has  been 
coordinated  with  the  commercial 
waterway  operators.  No  one  objected  to 
the  proposed  amendment.  Winter 
conditions  on  the  Upper  Mississippi 
River  coupled  with  the  closure  of  Army 
Corps  of  Engineer's  Lock  No.  21  until 
March  1,  2000,  will  preclude  any 
significant  navigation  demands  for  the 
drawspan  openings.  The  Burlington 
Railroad  Drawbridge  is  located 
downstream  of  Lock  18  and  upstream  of 
Lock  19.  Performing  maintenance  on  the 
bridge  diuing  the  winter  when  no 
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cted  is  preferred  to 
or  advance  notification 
the  commercial 


di  iring  i 


vessels  are  imp^^ 
bridge  closures 
requirements 
navigation  season 

Regulatory  Eva  uation 

This  tempora  y  rule  is  not  a 
significant  regu  atory  action  under 
section  3(0  of  Executive  Order  12866 
and  does  not  re(  luire  an  assessment  of 
potential  cost  aj  id  benefits  imder  section 
6(a)(3)  of  that  oi  der.  The  Office  of 
Management  an  d  Budget  has  not 
reviewed  it  under  that  order,  h  is  not 
significant  und(  r  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  DOT)  (44  FR  11040, 
February  26,  19  ^9).  The  Coast  Guard 
expects  the  ecoi  lomic  impact  of  this 
temporary  rule  o  be  so  minimal  that  a   ■ 
full  Regulatory  1  ivaluation  imder 
paragraph  lOe  ojf  the  regulatory  policies 
and  procedures  jof  DOT  is  unnecessary. 
This  is  because  river  traffic  will  be 
extremely  limitad  by  lock  closiu'es  and 
ice  diuing  this  period. 

Unfunded  Mandates  Reform  Act 


The  Unfunde 
of  1995  (2  U.S. 
the  issuance  of 
require  unfundi 
unfunded  man 
requires  a  State 
government  or 


Mandates  Reform  Act 
1531-1538) governs 
ederal  regulations  that 
mandates.  An 
te  is  a  regulation  that 
local,  or  tribal 
e  private  sector  to 
incur  direct  cosi  s  without  the  Federal 
Government's  h  iving  first  provided  the 
funds  to  pay  the  se  costs.  This  rule 
would  not  impa  se  an  unfunded 
mandate. 

Taking  of  Priva  e  Property 

This  rule  wou  Id  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implicati  3ns  under  E.O.  12630, 
Governmental  A  ctions  and  Interference 
with  Constitutic  nally  Protected  Property 
Rights. 

Gvil  Justice  Renrm 

This  rule  mee  :s  applicable  standards 
in  sections  3(a)  md  3(b)(2)  of  E.O. 
12988,  Civil  Jus  ice  Reform,  to  minimize 
litigation,  elimi]  late  ambiguity,  and 
reduce  burden. 


Protection  of  Clpldren 

We  have  anal 
13045,  Protectio^i 
Environmental 
Risks.  This  rule 
significant  rule 
environmental 
safety  that  may 
children. 


Small  Entities 

Under  the  Re^latory 
5U.S.C.  601  etieq., 


zed  this  rule  under  E.O. 

of  Children  from 
lealth  Risks  and  Safety 
is  not  an  economically 
i  ind  does  not  concern  an 

to  health  or  risk  to 
I  lisproportionately  affect 


Flexibility  Act, 
the  Coast  Guard 


must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  action  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this  action 
will  not  have  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection-of- information  requirements 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Agreement. 

Environment  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  dociunentation  in 
accordance  with  Section  2.B.2,  Figiue 
2-1  (32)(e)  of  the  National 
Environmental  Policy  Act  Implementing 
Procedures,  COMDTINST  M16475.1C.  A 
Categorical  Exclusion  Determination  is 
available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 
Temporary  Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  1.05-{g);  §117.255  also  issued  under 
the  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

2.  Effective  8  a.m.  on  December  31, 
1999,  through  8  a.m.  on  March  1,  2000, 
a  temporary  §  117.T410  is  added  to  read 
as  follows: 

§  1 1 7.T41 0    Upper  Mississippi  River. 

Biu-lington  Raihoad  Drawbridge,  Mile 
403.1,  Upper  Mississippi  River.  From  8 


a.m.  on  December  31, 1999  through  8 
a.m.  on  March  1,  2000,  the  drawspan 
shall  open  on  signal  if  at  least  six  (6) 
hours  advance  notification  is  given. 
Advance  notice  may  be  given  by  calling 
(309)  345-6103  during  work  hours  and 
(309)  752-5244  after  hours. 

Dated:  December  27,  1999. 
K.J.  Eldridge, 

Captain,  United  States  Coast  Guard,  Acting 
Commander,  Eighth  Coast  Guard  District. 
[FR  Doc.  00-760  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  4910-1 5-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-99-071] 

RIN2115-AE47 

Drawbridge  Operating  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUIMMARY:  The  Commander,  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
Clinton  Railroad  Drawbridge,  Mile 
518.0,  Upper  Mississippi  River.  The 
drawbridge  shall  open  on  signal  if  at 
least  24  hours  advance  notice  is  given 
from  8  a.m.  on  December  29,  1999,  until 
March  2,  2000.  This  arrangement  is 
necessary  to  perform  annual 
maintenance  and  repair  on  the  bridge. 
DATES:  This  temporary  rule  is  effective 
from  8  a.m.  on  December  29,  1999,  until 
8  a.m.  on  March  2,  2000. 
ADDRESSES:  The  public  docket  and  all 
documents  referred  to  in  this  notice  will 
be  available  for  inspection  and  copying 
at  room  2.107f  in  the  Robert  A.  Yoimg 
Federal  Building  at  Commander  (obr), 
Eighth  Coast  Guard  District,  1222 
Spruce  Street,  St.  Louis,  MO  63101- 
2832,  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator;  Commander  (obr).  Eighth 
Coast  Guard  District,  Bridge  Branch, 
1222  Spruce  Street,  St.  Louis,  MO 
63101-2832,  telephone  (314)  539-3900, 
extension  378. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  November  23,  1^99,  the  Union 
Pacific  Railroad  Company  requested  a 
temporary  change  to  the  operation  of  the 
Clinton  Railroad  swing  bridge  across  the 
Upper  Mississippi  River,  Mile  518.0  at 
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Clinton,  Iowa.  Union  Pacific  Railroad 
Company  requested  that  navigation 
temporarily  provide  twenty-foin  hours 
advance  notice  for  bridge  operation  to 
facilitate  required  bridge  maintenance 
during  the  winter  months.  Advance 
notice  may  be  given  by  calling  the 
Clinton  Yardmaster's  office  at  (319) 
244-3204  anytime;  319-244-3269 
weekdays  between  7  a.m.  and  3:30  p.m.; 
or  page  Mr.  Darrell  Lott  and  800—443- 
7243,  PIN#020227. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  has  not 
been  published  and  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days  from  publication. 
Following  normal  rulemaking 
procedm-es  would  be  impractical. 
Delaying  implementation  of  the 
regulation  will  not  benefit  navigation 
and  would  result  in  uimecessary  delays 
in  repairing  the  bridge. 

Backgroimd  and  Purpose 

The  Clinton  Railroad  Drawbridge  has 
a  vertical  clearance  of  18.7  feet  above 
normal  pool  in  the  closed  to  navigation 
position.  Navigation  on  the  waterway 
consists  primarily  of  commercial  tows 
and  recreational  watercraft.  Presently, 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  This  temporary  drawbridge 
operation  amendment  has  been 
coordinated  with  the  commercial 
waterway  operators.  No  one  objected  to 
the  proposed  amendment.  Winter 
conditions  on  the  Upper  Mississippi 
River  coupled  with  the  closure  of  Army 
Corps  of  Engineer's  Lock  No.  21  until 
March  1,  2000,  will  preclude  any 
significant  navigation  demands  for  the 
drawspan  openings.  The  Clinton 
Railroad  Drawbridge,  Mile  518.0  Upper 
Mississippi  River,  is  located  upstream 
from  Lock  21.  Performing  maintenance 
on  the  bridge  dining  the  winter  when  no 
vessels  are  impacted  is  preferred  to 
bridge  closures  or  advance  notification 
requirements  during  the  commercial 
navigation  season. 

Regulatory  EvaluatioH 

This  temporary  nde  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  imder  section 
6(a)(3)  of  that  order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procediues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 


and  procedures  of  DOT  is  unnecessary. 
This  is  because  river  traffic  will  be 
extremely  limited  by  lock  closines  and 
ice  during  this  period. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  anedyzed  this  rule  imder  E.O. 
13045,  Protection  of  Children  fix>m 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jtuisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  action  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b).  that  this  action 
will  not  have  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 


Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Agreement. 

Environment  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  Section  2.B.2,  Figure 
2-1  (32)(e)  of  the  National 
Environmental  Policy  Act  Implementing 
Procedures,  COMDTINST  M16475.1C.  A 
Categorical  Exclusion  Determination  is 
available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subi^cts  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Part  117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  P^  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Effective  8  a.m.  on  December  29. 
1999,  through  8  a.m.  on  March  2,  2000, 
a  new  temporary  §  117.T409  is  added  to 
read  as  follows: 

§  1 1 7.T409    Upper  Mississippi  River. 

Clinton  Railroad  Drawbridge  Mile 
518.0  Upper  Mississippi  River.  From  8 
a.m.  on  December  29,  1999  through  8 
a.m.  on  March  2,  2000,  the  drawspan 
requires  twenty-four  hours  advance 
notice  for  bridge  operation.  Bridge 
opening  requests  must  be  made  24 
hours  in  advance  by  calling  the  Clinton 
Yardmaster's  office  at  (319)  244-3204 
anytime;  319-244-3269  weekdays 
between  7  a.m.  and  3:30  p.m.;  or  page 
Mr.  Darrell  Lott  at  800-443-7243, 
PIN#020227. 

Dated;  December  27. 1999. 
K.).  Eldridge, 

Captain,  United  States  Coast  Guard.  Acting 
Commander,  Eighth  Coast  Guard  District. 
(FR  Doc.  00-759  Filed  1-12-00;  8:45  am] 
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33  CFR  Part  lip 
[CGD  08-99-077 
RIN2115-AE47 


OF  TRANSPORTATION 


Temporary  OraJMbridge 
Mississippi  Riv^r, 


Reguiations; 
Iowa  and  Illinois 


agency:  Coast 

ACTION 


(Juard,  DOT. 
Tempo:  ary  rule. 


SUMMARY:  The  ( least  Guard  is 
temporarily  adc  ing  a  drawbridge 
operation  regul  ition  governing  the  Rock 
Island  Railroad  and  Highway 
Drawbridge,  Mi  e  482.9,  Upper 
Mississippi  Riv  ir.  The  drawbridge  will 
remain  closed  t )  navigation  from  8  a.m. 
1999  until  8  a.m. 
This  closure  is  necessary 


on  December  3( 
March  1.  2000. 


to  perform  anni  al  maintenance  and 
repair  work  on 


he  bridge. 
DATES:  This  ten  porary  rule  is  effective 
from  8  a.m.  on  Pecember  30,  1999  until 

1,  2000. 

ADDRESSES:  Th4  public  docket  and  all 
documents  referred  to  in  this  rule  will 

r  inspection  and  copying 
at  room  2.107f  in  the  Robert  A.  Young 
Federal  Buildin  i  at  Commander  (obr). 
Eighth  Coast  Gi  ard  District,  1222 
Spruce  Street,  ^.  Louis.  MO  63101- 
a.m.  and  4  p.m., 
^h  Friday,  except  Federal 


2832,  between 
Monday  throug 
holidays. 


INF  0RMAT10N  i 


FOR  FURTHER 

Roger  K.  Wiebutch 
Administrator: 
Coast  Guard  District 
1222  Spruce 
63101-2832, 
extension  378 


CONTACT: 

.  Bridge 
I  "omraander  (obr),  Eighth 
Bridge  Branch, 
St.  Louis,  MO 
one  (314) 539-3900, 


Stieet 


tei  eph 


SUPPLEMENTARY 


Regulatory  Hisi  Dry 


acr(  iss 


VI  ir 


loi  led 


On  Novembei 
Army,  Rock  Isla  nd 
temporary  chan  51 
Rock  Island  Rai 
Drawbridge 
Mississippi  Ri 
Island,  Illinois. 
Army  requester 
temporarily  c 
order  to  perfom  1 
and  bridge  repa  r 

In  accordance 
notice  of  propo 
been  published 
for  making  this 
than  30  days 
Following  nornial 
procedures  woiild 
Delaying 
regulation  will 


INFORMATION: 


17.  1999,  Department  of 

Arsenal,  requested  a 
le  to  the  operation  of  the 
road  and  Highway 
the  Upper 
Mile  482.9  at  Rock 
The  Department  of 
that  the  bridge  be 
to  navigation  in 
necessary  maintenance 
activities, 
with  5  U.S.C.  533,  a 
!  ed  rulemaking  has  not 
and  good  cause  exists 
rule  effective  in  less 
publication, 
rulemaking 
be  impractical, 
of  the 
;  >ot  benefit  navigation 


frcm 


implei  nentation  1 


and  would  result  in  unnecessary  delays 
in  repairing  the  bridge. 

Background  and  Ptirpose 

The  Rock  Island  Railroad  and 
Highway  Drawbridge  has  a  vertical 
clearance  of  23.8  feet  above  normal  pool 
in  the  closed  to  navigation  position. 
Navigation  on  the  waterway  consists  of 
commercial  tows  and  recreational 
watercraft.  Presently  the  draw  opens  on 
signal  for  passage  of  river  traffic.  This 
temporary  drawbridge  operation 
amendment  has  been  coordinated  with 
the  conunercial  waterway  operators.  No 
one  objected  to  the  proposed 
amendment.  Winter  conditions  on  the 
Upper  Mississippi  River  coupled  with 
the  closure  of  Army  Corps  of  Engineer's 
Lock  No.  21  until  March  1,  2000,  will 
preclude  any  significant  navigation 
demands  for  the  drawspan  openings. 
The  Rock  Island  Railroad  &  Highway 
Drawbridge  is  located  upstream  of  Lock 
21.  Performing  maintenance  on  the 
bridge  during  the  winter  when  no 
vessels  are  impacted  is  preferred  to 
bridge  closures  or  advance  notification 
requirements  during  the  commercial 
navigation  season. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  is  because  river  traffic  will  be 
extremely  limited  by  lock  closures  and 
ice  during  this  period. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 


Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  ft-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  the  Coast  Guard    • 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  action  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this  action 
will  not  have  economic  impact  on>e 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Agreement. 

Environment  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  witb  Section  2.B.2,  Figure 
2-1  (32)(e)  of  the  National 
Environmental  Policy  Act  Implementing 
Procedures,  COMDTINST  M16475.1C.  A 
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Categorical  Exclusion  Determination  is 
available  for  inspection  or  copying 
where  indicated  under  ADDRE^ES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulation 

In  consideration  of  the  foregSing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  1.05-l(g);  section  117.225  also  issued 
under  the  authority  of  Pub.  l!  102-587, 106 
Stat.  5039. 

2.  From  8  a.m.  on  December  30,  1999, 
through  8  a.m.  on  March  1,  2000,  a  new 
§  117.T408  is  added  to  read  as  follows: 

§  1 17.T408    Upper  Mississippi  River. 
Rock  Island  Railroad  &  Highway 
Drawbridge,  Mile  482.9,  Upper 
Mississippi  River.  From  8  a.m.  on 
December  30,  1999,  through  8  a.m.  on 
March  1,  2000,  the  drawspan  may  be 
maintained  in  the  closed  to  navigation 
position  and  need  not  open  for  vessel 
traffic. 

Dated:  December  27,  1999. 
K.J.  Eldridge, 

Captain,  United  States  Coast  Guard,  Acting 
Commander,  Eighth  Coast  Guard  District. 
(FR  Doc.  00-758  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6522-9] 
RIN:  206O-AH88 

Final  Rule  To  Extend  the  Stay  of  Action 
on  Section  126  Petitions  for  Purposes 
of  Reducing  Interstate  Ozone 
Transport 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Today,  EPA  is  taking  final 
action  to  extend  the  temporary  stay  of 
the  effective  date  of  the  May  25, 1999 
fmal  rule  (64  FR  28250)  regarding 
petitions  filed  under  section  126  of  the 
Clean  Air  Act  (CAA)  until  February  17, 
2000.  This  action  to  extend  the 
temporary  stay  will  prevent  the  section 
126  findings  from  being  triggered 
automatically  under  the  mechanism 


EPA  established  in  the  May  25, 1999 
rule.  The  EPA  revised  the  May  25,  1999 
rule  in  a  final  rule  signed  on  December 
17, 1999.  Today's  action  extends  the 
stay  of  the  May  25,  1999  rule  until  the 
revised  rule  becomes  effective  on 
February  17,  2000. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  10.  2000. 
ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-97-43,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548  between  8:00  a.m.  and  5:30 
p.m.,  Monday  though  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  today's  action 
should  be  addressed  to  Car  la  Oldham, 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Strategies  and 
Standards  Division,  MD-15,  Research 
Triangle  Park,  NC,  27711,  telephone 
(919)  541-3347,  e-mail  at 
oldham.carla@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  official  record  for  the  section  126 
rulemaking,  as  well  as  the  public 
version  of  the  record,  has  been 
established  imder  docket  niunber  A-97- 
43  (including  comments  and  data 
submitted  electronically  as  described 
below).  The  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information,  is  available  for  inspection 
from  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document.  In 
addition,  the  Federal  Register 
rulemakings  and  associated  documents 
are  located  on  EPA's  website  at  http:// 
www.epa.gov/ttn/rto/126. 

L  Background 

A.  Temporary  Stay  of  May  25,  1999 
Final  Rule  on  the  Section  126  Petitions 

On  May  25,  1999  (64  FR  28250).  EPA 
made  final  determinations  that  portions 
of  the  petitions  filed  by  eight 
Northeastern  States  under  section  126  of 
the  CAA  are  technically  meritorious. 
The  petitions  sought  to  mitigate  what 
they  described  as  significant  transport  of 
one  of  the  main  precursors  of  ground- 
level  ozone,  nitrogen  oxides  (NOx). 
across  State  boundaries.  Each  petition 


specifically  requested  that  EPA  make  a 
finding  that  certain  stationary  sources 
emit  NOx  in  violation  of  the  CAA's 
prohibition  on  emissions  that 
significantly  contribute  to 
nonattainment  problems  in  the 
petitioning  State. 

On  June  24,  1999  (64  FR  33956),  EPA 
issued  an  interim  final  rule  to 
temporarily  stay  the  effectiveness  of  the 
May  25,  1999  final  rule  until  November 
30.  1999.  The  piupose  of  the  interim 
final  rule  was  to  provide  EPA  time  to 
conduct  notice-and-comment 
rulemaking  to  address  issues  raised  by 
two  rulings  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Coliunbia  Circuit  (D.C. 
Circuit).  In  one  ruling  in  American 
Trucking  Assn.,  Inc.,  v.  EPA,  175  F.3d 
1027  (D.C.  Cir.  1999),  the  coiut 
remanded  the  8-hour  national  ambient 
air  quality  standard  (NAAQS)  for  ozone, 
which  formed  part  of  the  imderlying 
technical  basis  for  certain  of  EPA's 
determinations  under  section  126.  On 
October  29,  1999,  the  D.C.  Circuit 
granted  in  part  EPA's  Petition  for 
Rehearing  and  Rehearing  En  Banc  (filed 
on  June  28,  1999)  in  American 
Trucking,  and  modified  portions  of  its 
opinion  addressing  EPA's  ability  to 
implement  the  8-hour  standard.  See 
American  Trucking.  1999  WL  979463 
(Oct.  29,  1999).  The  court  denied  the 
remainder  of  EPA's  rehearing  petition. 
Id.  The  EPA  continues  to  evaluate  the 
effect  of  American  Trucking,  as 
modified  by  the  DC.  Circuit's  October 
29,  1999  opinion  and  order.  The  EPA 
expects,  however,  that  the  status  of  the 
8-hour  standard  will  be  uncertain  for 
some  time  to  come.  In  a  separate  action, 
on  May  25,  1999,  the  D.C.  Circuit 
granted  a  motion  to  stay  the  State 
implementation  plan  (SIP)  submission 
deadlines  established  in  a  related  EPA 
action,  the  NOx  SIP  call  (October  27, 
1998,  63  FR  57356). 

In  the  interim  final  rule  staying  the 
May  25,  1999  rule,  EPA  explained  why 
it  would  be  contrary  to  the  public 
interest  for  the  May  25,  1999  rule  to 
remain  in  effect  while  EPA  conducted 
rulemaking  to  respond  to  issues  raised 
by  the  court  rulings.  The  reader  should 
refer  to  the  June  24,  1999  interim  final 
rule  (64  FR  33956)  and  May  25,  1999 
final  rule  (64  FR  28250)  for  further 
details  and  background  information.  On 
November  30,  1999,  EPA  extended  the 
temporary  stay  until  January  10,  2000 
because  EPA  had  not  yet  finalized  the 
revisions  to  the  May  25,  1999  final  rule 
(64  FR  67781;  December  3.  1999).  In  that 
action  to  extend  the  stay,  EPA  indicated 
that  the  stay  should  remain  in  place 
until  the  effective  date  of  the  revised 
rule,  which  would  be  30  days  after  the 
date  the  revised  rule  was  published  in 
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er.  Thus,  EPA  noted 
er  extend  the  stay  for 
weeks,  if  necessary. 

eh4ay25.  1999  Final 


the  Federal 

that  it  would 
a  few  addition! 

B.  Revisions  to 
Rule 

On  June  24,  ^999  (64  FR  33962),  EPA 
proposed  to  revise  two  aspects  of  the 
May  25, 1999  filaal  rule.  The  EPA 
proposed  to  stay  indefinitely  the 
affirmative  technical  determinations 
based  on  the  8-hour  standard  pending 
further  developnaents  in  the  NAAQS 
litigation.  The  (PA  also  proposed  to 
remove  the  trig|er  mechanism  for 
making  section  126  findings  that  was 
based  on  the  N<px  SIP  call  deadlines  and 
to  instead  maka  the  findings  under  the 
1-hour  standard  in  a  final  rule  to  be 
issued  in  November  1999.  In  the 
proposal,  EPA  indicated  that  it  expected 
to  promulgate  the  final  rule  based  on  the 
proposal  by  November  30,  1999,  when 
the  interim  fina^  rule  would  expire.  To 
address  the  pos^ibihty  that  there  could 
be  a  delay  in  aiiending  the  May  25, 
1999  final  rule,  EPA  requested 
comments  in  the  Jime  24, 1999  proposal 
on  extending  the  temporary  stay  beyond 
November  30  imtil  EPA  completed  the 
final  rule.  The  EPA  noted  that  if 
additional  time  were  needed,  it  would 
likely  not  be  m^re  than  2  or  3  months. 
Two  commente^s  agreed  that  it  would 
be  appropriate  for  EPA  to  further  extend 
the  stay  under  such  circumstances, 
while  one  commenter  expressed 
concern  that  an  extension  of  time  would 
increase  the  Uki  tlihood  of  delay. 

In  a  rule  signed  on  December  17, 
1999,  EPA  finalized  the  revisions  to  the 
May  25,  1999  fi|ial  rule.  The  revised 
rule  removes  th^  trigger  mechanism  and 
instead  directly  makes  the  section  126 
findings  based  on  the  1-hour  standard. 
The  revised  rule  also  indefinitely  stays 
the  portion  of  the  May  25, 1999  rule  that 
is  based  on  the  8-hour  standard.  In 
addition,  the  revised  rule  includes  a 
Federal  NOx  Budget  Trading  Program  as 
the  control  remedy  for  sources  subject  to 
section  126  findings  under  the  1-hour 
standard.  The  revised  rule  will  be 
published  in  thf  Federal  Register  on 
January  18,  200C,  and  hence  will 
become  effectiv  j  30  days  later  on 
February  17,  20)0. 

n.  Today's  Fin4l  Rule  To  Extend  the 
Temporary  Sta] 

lie,  which  is  effective 
),  temporarily  extends 
!ay  25, 1999  rule  until 
30.  This  action  will 
Ion  126  findings  fi^om 

lly  triggered  under  the 
le  May  25,  1999  "'le. 
the  final  rule  to  modify 


Today's  final 
January  10,  20i 
the  stay  of  the 
February  17,  2 
prevent  the  s^ 
being  automati 
mechanism  in 
The  EPA  signec 
the  May  25, 19<  9  rule  on  December  17, 


1999.  However,  the  stay  needs  to  apply 
imtil  the  effective  date  of  the  final 
section  126  rule.  As  the  revised  final 
section  126  rule  will  not  become 
effective  imtil  February  17,  2000,  EPA  is 
extending  the  stay  until  that  date. 

This  extension  of  the  stay  does  not 
affect  the  compliance  date  of  May  1, 
2003  for  emissions  reductions  under  the 
section  126  rule.  Also,  the  affected 
entities  have  had  notice  of  the 
requirements  under  section  126  as  of  the 
date  that  EPA  signed  and  released  the 
final  section  126  rule  to  the  public.  The 
rule  was  signed  on  December  17,  1999 
and  immediately  placed  on  EPA's 
website  hsted  above. 

m.  Rulemakiiig  Procedures 

As  noted  above,  this  rule  will  be 
effisctive  on  January  10,  2000.  Providing 
for  a  delay  of  the  effective  date  of  this 
final  rule  (either  30  or  60  days  after 
pubUcation)  would  be  unnecessary  and 
contrary  to  the  public  interest.  Because 
the  final  rule  relieves  a  regulatory 
burden  that  would  otherwise  be 
imposed,  there  is  no  need  to  provide 
time  for  education  and  compliance  with 
a  new  regulatory  requirement. 
Moreover,  the  current  stay  expires 
January  10,  2000.  Allowing  the  stay  to 
lapse  before  the  final  rule  becomes 
effective  would  allow  the  section  126 
findings  to  be  automatically  triggered 
for  sources  potentially  subject  to  the 
section  126  findings  in  all  States  that 
had  not  submitted  SIPs  in  compliance 
with  the  NOx  SIP  call  and  for  which 
EPA  had  not  proposed  approved  of  such 
SIPs.  As  explained  in  the  Jime  24,  1999 
proposal  (64  FR  33962),  EPA  believes  it 
is  no  longer  appropriate  to  link  the 
section  126  findings  with  compliance 
with  the  NOx  SIP  call,  in  light  of  the 
judicial  stay  of  the  compliance  dates 
imder  the  NOx  SIP  call.  Thus,  allowing 
the  findings  to  be  triggered 
automatically  woidd  be  contrary  to  the 
purposes  of  the  ongoing  section  126 
rulemaking  and  contrary  to  the  public 
interest.  In  addition,  under  the 
automatic  trigger  mechanism,  findings 
would  be  made  based  on  both  the  1- 
hour  and  8-hour  standards.  The  EPA 
believes  it  is  appropriate  in  light  of  the 
court's  decision  in  American  Trucking 
Ass'n  V.  EPA  to  stay  the  findings  based 
on  the  8-hour  standard  at  this  time. 
Given  the  lack  of  burden  upon  affected 
parties  and  the  need  to  make  this  final 
rule  effective  on  January  10,  2000,  EPA 
finds  good  cause  for  expediting  the 
effective  date  of  this  portion  of  today's 
rule.  The  EPA  believes  that  this  is 
consistent  with  5  U.S.C.  553(d)(1)  and 
(3). 


IV.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to'Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  nde  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  fegal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  EPA  believes  that  this  final  rule 
is  not  a  "significant  regulatory  action" 
because  it  relieves,  rather  than  imposes, 
regulatory  requirements,  and  raises  no 
novel  legal  or  policy  issues. 

B.  Regulatory  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  Today's 
action  does  not  create  any  new 
requirements.  Thus,  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
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governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
*   *   *  in  any  one  year."  A  "Federal 
mandate"  is  defined  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate" 
(2  U.S.C.  658(6)).  A  "Federal 
intergovenmiental  mandate,"  in  txim,  is 
defined  to  include  a  regulation  that 
"would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
(2  U.S.C.  658(5)(A)(i)),  except  for, 
among  other  things,  a  duty  that  is  "a 
condition  of  Federal  assistance  (2  U.S.C. 
658{5)(A)(i)(I)).  A  "Federal  private 
sector  mandate"  includes  a  regulation 
that  "would  impose  an  enforceable  duty 
upon  the  private  sector,"  with  certain 
exceptions  (2  U.S.C.  658(7)(A)). 

The  EPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  information  collection 
requirement:..  Therefore,  an  Information 
Collection  Request  document  is  not 
required. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  (1)  is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  r^ulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  rule  on  children, 
and  explain  why  the  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
"economically  significant"  as  defined 
under  Executive  Order  12866  and 
because  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  risks  or  safety  risks  addressed  by 
this  action  present  a  disproportionate 
risk  to  children. 


F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  himian  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  This 
Federal  action  imposes  no  new 
requirements  and  will  not  delay 
achievement  of  emissions  reductions 
imder  existing  requirements. 
Accordingly,  no  disproportionately  high 
or  adverse  effects  on  minorities  or  low- 
income  populations  will  result  from  this 
action. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
does  not  create  a  mandate  on  State,  local 
or  Tribal  governments.  The  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Thus,  the  requirements  of 


section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  siffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  PubUc  Uw  104- 
113,  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  does  not  involve  the 
promulgation  of  any  new  technical 
standards.  Therefore,  NTTAA 
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requirements  ^e  not  applicable  to 
today's  rule. 

/.  Judicial  Revi  ?w 

Section  307(  ))(1)  of  the  CAA  indicates 
which  Federal  Courts  of  Appeal  have 
venue  for  petit  ons  of  review  of  final 
actions  by  EPi^ .  This  section  provides, 
in  part,  that  pe  itions  for  review  must  be 
filed  in  the  Coi  irt  of  Appeals  for  the 
District  of  Coh  mbia  Circuit  (i)  when  the 
agency  action  consists  of  "nationally 
applicable  regi.  lations  promulgated,  or 
final  actions  ta  cen,  by  the 
Administrator, '  or  (ii)  when  such  action 
is  locally  or  rej  ionally  applicable,  if 


"such  action  is 
determination 
effect  and  if  in 
Administrator 


based  on  a 

Df  nationwide  scope  or 
taking  such  action  the 
Inds  and  publishes  that 
such  action  is  based  on  such  a 
determination.  ' 

For  the  reasons  discussed  in  the  May 
25,  1999  final  lule,  the  Administrator 
determined  tht  t  final  action  regarding 

petitions  is  of 
nationwide  sec  pe  and  effect  for 
purposes  of  se<  tion  307(b)(1).  Thus,  any 
petitions  for  re  /iew  of  final  actions 
regarding  the  sjction  126  rulemaking 
must  be  filed  ii » the  Court  of  Appeals  for 
the  District  of  ( 'olumbia  Circuit  within 
60  days  from  tl  le  date  final  action  is 
published  in  tl  e  Federal  Register. 

K.  Congression  al  Review  Act 
The  Congres 


Enviromnen  al 
pollution  cont  ol 
Nitrogen  oxidt  s 
transport,  Repi  irt 
requirements. 

Dated:  Januar^  7,  2000. 
Carol  M.  Brownfr 

Administrator. 

For  the  reasdns 
preamble,  part 
of  the  Code  of 
amended  as  fo 


iional  Review  Act  (CRA), 
seq.,  as  added  by  the 
Regulatory  Enforcement 
1996,  generally  provides 
e  may  take  effect,  the 
the  rule  must 
rfeport,  which  includes  a 
to  each  House  of  the 
the  Comptroller  General 
States.  The  EPA  will 
containing  this  rule  and 
information  to  the  U.S. 
House  of 

,  and  the  Comptroller 
Jnited  States  prior  to  this 
effect.  This  action  is  not 
as  defined  by  5  U.S.C. 


5  U.S.C.  801  et 
Small  Business 
Fairness  Act  o 
that  before  a  n  1 
agency  promul  gating 
submit  a  rule 
copy  of  the  rul  5 
Congress  and  tp 
of  the  United 
submit  a  repor 
other  required 
Senate,  the  U.i 
Representativefe 
General  of  the 
rule  going  into 
a  "major  rule" 
804(2). 

List  of  Subject^  in  40  CFR  Part  52 


protection.  Air 

,  Emissions  trading. 

Ozone,  Ozone 

ing  and  recordkeeping 


set  forth  in  the 
52  of  chapter  1  of  title  40 
"ederal  Regulations  is 
lows: 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A — General  Provisions 

2.  Section  52.34  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  52.34    Action  on  petitions  submitted 
under  section  126  relating  to  emissions  of 
nitrogen  oxides. 

***** 

(1)  Temporary  stay  of  rules. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  this 
section  is  stayed  from  July  26, 1999 
until  February  17,  2000. 

[FR  Doc.  00-849  Filed  1-10-00;  4:02  pm] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV026-6012;  FRL-6505-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Approval  Under  Section  112(1)  of  the 
Clean  Air  Act;  West  Virginia;  Permits 
for  Construction,  Modification, 
Relocation  and  Operation  of  Stationary 
Sources  of  Air  Pollutants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  in  part,  and 
disapproving  in  part,  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
This  SIP  revision  changes  portions  of 
West  Virginia's  minor  new  source 
review  permit  program  and  establishes 
new  provisions  for  permitting  existing 
stationary  sources.  Specifically,  this 
action  approves  in  part,  and 
disapproves  in  part,  changes  to  West 
Virginia's  minor  new  source  review 
permit  program;  and  approves  West 
Virginia's  minor  new  source  review  and 
existing  stationary  source  operating 
permit  program  as  meeting  federal 
criteria  for  permit  programs  that  can 
limit  a  source's  potential  to  emit  criteria 
pollutants  and  hazardous  air  pollutants 
(HAPs). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  14,  2000. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 


business  hovus  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  West 
Virginia  Department  of  Environmental 
Protection,  Office  of  Air  Quality,  1558 
Washington  Street,  East,  Charleston, 
West  Virginia,  2531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  M.  Abramson,  (215)  814-2066 
or  by  e-mail  at 
Abramson.Jennifer@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  February  3,  1998  (63  FR  5484), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  regarding  West 
Virginia's  minor  new  source  review  and 
existing  stationary  source  operating 
permit  program.  "The  NPR  proposed 
approval  in  part,  and  disapproval  in 
part,  of  changes  to  West  Virginia's 
minor  new  source  review  permit 
program.  Specifically,  the  NPR 
proposed  to  disapprove  a  new 
exemption  from  minor  new  source 
review  for  sources  that  have  been  issued 
permits  under  the  State's  federally 
approved  major  source  operating  permit 
program  (developed  pursuant  to  Title  V 
of  the  Clean  Air  Act)  as  such  exemption 
does  not  comport  with  the  federal 
requirements  for  scope  of  40  CFR 
51.160.  The  NPR  also  proposed  to 
disapprove  new  provisions  governing 
the  issuance  of  temporary  construction 
or  modification  permits  with  only  a 
fifteen  day  public  comment  period  as 
such  provisions  do  not  satisfy  the 
federal  requirements  for  public 
participation  of  40  CFR  51.161(b).  The 
NPR  proposed  to  approve  all  other 
provisions  of  West  Virginia's  minor  new 
source  review  program  under  section 
110  of  the  Clean  Air  Act  (the  Act)  as  a 
revision  to  the  West  Virginia  SIP.  The 
formal  SIP  revision,  submitted  by  West 
Virginia  on  August  26,  1994  applies 
statewide. 

The  NPR  also  proposed  to  approve 
West  Virginia's  minor  new  source 
review  and  existing  stationary  source 
operating  permit  program  under  section 
110  of  the  Act  as  meeting  the  criteria  set 
forth  in  a  June  28, 1989  Federal  Register 
document  (54  FR  27274)  for  state  permit 
programs  that  can  limit  a  soiu-ce's 
potential  to  emit  criteria  pollutants.  The 
NPR  also  proposed  to  approve  West 
Virginia's  minor  new  source  review  and 
stationary  existing  source  operating 
permit  program  under  section  112(1)  of 
the  Act  as  meeting  the  statutory  criteria 


Federal  Register/ Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Rules  and  Regulations  2043 


for  state  permit  programs  that  can  limit 
a  source's  potential  to  emissions  HAPs. 
Other  specific  requirements  of  West 
Virginia's  SIP  submittal  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 

II.  Public  Comments  Received  and 
EPA's  Responses 

EPA  received  comments  on  the  NPR 
from  the  West  Virginia  Office  of  Air 
Quality  (WVOAQ)  and  from  the 
National  Environmental  Development 
Association's  Clean  Air  Regulatory 
Project  (NEDA/CARP),  an  industry 
coalition.  These  comments  and  EPA's 
responses  are  discussed  below.  All 
comments  are  contained  in  the  docket  at 
the  ADDRESSES  section  above. 

Comment:  West  Virginia's  minor  new 
source  review  provisions  authorize 
discretionary  issuance  by  the  WVOAQ 
Chief  of  temporary  permits  for 
experimental  production  test  rujis  under 
an  expedited  review  and  public 
participation  process  (a  fifteen  (15)  day 
public  comment  period).  WVOAQ 
believes  that  such  a  fast-track  process 
may  be  appropriate  where  a  company's 
vital  business  interests  warrant  such  an 
approval  process  and  where  only  small 
emissions  increases  or  very  small 
emissions  of  new  substances  for  limited 
periods  of  time  are  involved.  WVOAQ 
recognizes,  however,  that  some  clear, 
restrictive  boundaries  and  safeguards 
need  to  be  adhered  to  in  establishing 
eligibility  and  conditions  for  such 
permits  and  intends  to  set  forth  such 
boundaries  and  safeguards  via  written 
policy  or  interpretive  rule  at  some  point 
in  the  near  future. 

EPA  Response:  EPA  agrees  that  a  30- 
day  public  comment  period  for  some 
minor  new  source  review  permitting 
actions  may  be  impracticable  and/ or 
unnecessarily  burdensome. '  However, 
as  discussed  in  the  NPR,  limitations  on 
the  full  public  participation 
requirements  of  40  CFR  51.161  should 
be  applied  consistent  with  the 
enviromnental  significance  of  the 
activity.  WVOAQ's  plan  to  define 
resfrictive  boundaries  and  safeguards  so 
that  only  less  environmentally 
significant  changes  are  eligible  for  fast- 
track  processing  is  one  way  to  link 
permit  process  levels  with 
environmental  significance.  However, 
such  criteria  must  be  submitted  and 
approved  as  a  revision  to  the  West 
Virginia  SIP  before  the  fast-track 
procediu'e  can  be  recognized  as  an 


'  In  the  past,  EPA  has  explained  that  section 
51.160(e)  allows  state  programs  to  vary  procedures 
for,  and  timing  of.  public  review  in  light  of  the 
enviromnental  significance  of  the  activity.  See  60 
FR  45564  (August  31,  1995). 


enforceable  part  of  West, Virginia's  SIP 
approved  minor  new  source  review 
program.  The  WVOAQ  has  not 
submitted  any  such  criteria  to  EPA  for 
consideration  to  date.  Without  a 
correlation  to  the  environmental 
significance  of  the  activity,  EPA  cannot 
consider  the  minimimi  public  process 
afforded,  fifteen  (15)  days,  to  be 
adequate  in  all  instances. 

Comment:  NEDA/CARP  commented 
that  it  is  inappropriate  and  legally 
objectionable  for  EPA  to  take  action  on 
any  SIP  revision  or  Clean  Air  Act 
section  112(1)  submission  on  the  basis 
that  limits  on  a  source's  potential  to 
emit  (PTE)  must  be  federally 
enforceable.  NEDA/CARP  commented 
that  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
vacated  the  requirement  of  federal 
enforceability  as  part  of  the  PTE 
definition  for  both  the  new  source 
review  rules  and  the  federal  operating 
permit  rules,  40  CFR  parts  51,  52,  and 
70.  See  Chemical  Manufacturers 
Association  v.  EPA,  No.  89-1514  (Sept 
15,  1995)  ("CMA"]  and  Clean  Air 
Implementation  Project,  et.  al  v. 
Broivner,  Civ.  No.  92-1303  (June  28, 
1996)  ["CAIF').  While  the  definition 
was  not  vacated  as  it  pertains  to  sources 
of  hazardous  air  pollutants  (40  CFR 
63.2),  it  nonetheless  was  remanded  to 
the  Environmental  Protection  Agency 
for  further  rulemaking  consistent  with 
the  court's  dfrectives.  See  National 
Mining  Association,  et  al.  v.  EPA,  59 
F.3d  1351  (D.C.  Cfr.  1995).  As  of  this 
date,  EPA  has  not  proposed  further 
rulemaking  on  the  PTE  definition  for 
any  Clean  Air  Act  programs.  NEDA/ 
CARP  also  believes  that  reliance  on 
EPA's  June  28,  1989  guidance  (54  FR 
27274)  is  inappropriate  after  the  D.C. 
Circuit  decisions  cited  above.  NEDA/ 
CARP  also  commented  that  it  is  not 
clear  whether  EPA's  proposed  approval 
of  West  Virginia's  submission  under 
section  112(1)  of  the  Act  is  part  of  the 
SIP  action.  NEDA/CARP  commented 
that  such  an  action  would  be 
inappropriate. 

EPA  response:  EPA  need  not  interpret 
the  definition  of  "potential  to  emit"  as 
requiring  federal  enforceability  in  order 
to  approve  West  Virginia's  minor  new 
source  review  and  existing  stationary 
source  operating  permit  program  under 
sections  110  and  112(1)  of  the  Act.  EPA 
recognizes  that  there  may  be  instances 
where  PTE  limits  need  not  be  federally 
enforceable  under  federal  new  source 
review  and  federal  operating  permit 
rules  in  light  of  the  court  decisions  cited 
above.  Moreover,  although  the  NMA 
decision  did  not  vacate  the  federal 
enforceability  requirement  of  the  PTE 
definition  under  part  63,  even  prior  to 


NAM,  EPA  had  indicated  in  guidance 
that  certain  state-enforceable  PTE  limits 
on  HAPs  may  be  recognized. - 
Nevertheless,  EPA  policy  encourages 
States  to  use  federally  enforceable 
mechanisms,  such  as  SIP-approved 
minor  NSR  programs,  federally 
enforceable  state  operating  permit 
programs  (FESOPs)  meeting  the 
requirement^  of  the  June  28.  1989 
guidance  (54  FR  27274),  and  programs 
approved  under  section  112(1)  for  the 
purpose  of  establishing  PTE  limits. ^ 
Accordingly,  West  Virginia  requested 
EPA  approval  of  its  minor  new  source 
review  and  existing  stationary  source 
operating  permit  program  under 
sections  110  and  112  of  the  Act  in  order 
to  be  able  to  establish  federally 
enforceable  limits  on  a  source's 
potential  to  emit  criteria  pollutants  and 
HAPs.'*  For  the  reasons  discussed  in  the 
NPR,  EPA  has  found  that  West 
Virginia's  program  meets  federal 
requirements  and  is  now  making  such 
approvals. 

Until  EPA  promulgates  rules 
establishing  otherwise,  states  may  be 
able  to  establish  permit  programs  or 
other  mechanisms  that  limit  potential  to 
emit  and  thereby  avoid  applicability  of 
certain  requirements  even  if  such  limits 
are  not  federally  enforceable,  if  those 
limits  are  shown  to  be  effective.  See 
NMA.  59  F.3d  at  1363.  Given  the 
uncertainty  of  the  final  outcome  of  the 
requirement  for  federal  enforceability, 
however,  EPA  does  not  recommend  that 
states  postpone  submitting  state  permit 
programs  for  section  110  or  112(1) 
approval,  or  withdraw  programs 
previously  approved  under  such 
authorities.  Sources  with  federally 
enforceable  limits  on  potential 
emissions  will  be  less  likely  to  have  to 
apply  for  revised  permits  or  be  subject 
to  ihajor  source  requirements  should  the 
requirement  for  federal  enforceability  be 
reinstated  or  the  section  112  transition 
policy  be  revoked. 

Moreover,  it  is  important  to  recognize 
that  West  Virginia's  regulated 


-  See  Memorandum  from  John  Seitz  re  Options  for 
Limiting  the  Potential  to  Emit  (PTE)  of  a  Stationary 
Source  under  section  112  and  Title  V  of  the  Clean 
Air  Act  (lanuary  25,  1995);  Memorandum  from  John 
Seitz  re  Release  of  Interim  Policy  on  Federal 
Enforceability  of  Limitations  on  Potential  to  Emit 
(lanuary  22. 1996):  Memorandum  from  |ohn  Seitz 
re  Second  Extension  of  January  25.  1995  Potential 
to  Emit  Transition  Policy  and  Clarification  of 
Interim  Policy  (July  10,  1998). 

'  See  Memorandum  from  John  Seitz  re  Release  of 
Interim  Policy  on  Federal  Enforceability  of 
Limitations  on  Potential  to  Emit  (January  22,  1996). 

-■  West  Virginia  already  had  a  minor  new  source 
review  permitting  program  approved  into  its  SIP. 
While  permits  issued  pursuant  to  such  program  are 
federally  enforceable,  they  are  not  specifically 
recognized  as  being  federally  enforceable  for 
purposes  of  limiting  a  source's  potential  to  emit. 
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community  m  ay  benefit  from  being  able 
to  take  limits  >n  potential  to  emit  that 
are  federally  enforceable.  Currently, 
West  Virginia  s  SIP-approved  major 
non-attainmei  it  new  source  review 
program  requi  res  that  limitations  on 
potential  to  ei  lit  be  federally 
enforceable.  A  pproval  of  West  Virginia's 
minor  new  soi  ut;e  review  and  existing 
stationary  sou  rce  operating  permit 
program  into  1  he  SIP  under  110  will 
allow -sources  to  continue  to  rely  on 
minor  new  soi  irce  review  permits  to 
"net  out"  of  n  ajor  nonattainment  new 
source  review  requirements. 

With  respect  to  NEDA/CARP's 
comment  that  it  would  be  inappropriate 
for  EPA  to  apjirove  West  Virginia's 
112(1)  program  into  the  SIP,  EPA  wishes 
to  make  clear  Jiat  its  approval  of  West 
Virginia's  subnission  under  section 
112(1)  of  the  A  ct  is  separate  from  EPA's 
concurrent  ap  sroval  of  the  submission 
imder  section  110  of  the  Act  as  a  SIP 
revision.  The  \gency  is  not  approving 
the  112(1)  pro|  ;ram  into  the  SIP. 

in.  Final  Acti  on 

EPA  is  appr  aving  in  part,  and 
disapproving  n  part,  changes  to  West 
Virginia's  minor  new  source  review 
program  as  a  i  evision  to  the  West 
Virginia  SIP  uader  section  110  of  the 
Act.  EPA  is  disapproving  West 
Virginia's  exe;  nption  of  sources  with 
Title  V  permit  s  from  minor  new  source 
review.  EPA  i  i  also  disapproving  West 
Virginia's  tem  porary  permitting 
procedure.  Such  provisions  do  not 
comport  with  ifederal  requirements  for 
state  minor  new  source  review 
programs.  At  jhe  same  time,  EPA  is 
approving  all  jother  portions  of  West 
Virginia's  minor  new  source  review 
program  as  a  levision  to  the  West 
Virginia  SIP.  "This  action  approves  and 
makes  federaUy  enforceable  many  of  the 
updates  and  improvements  from  the  SIP 
approved  version  of  West  Virginia's 
minor  new  source  review  program,  and 
at  the  same  time  prevents  serious 
relaxations  related  to  the  program's 
scope  and  public  participation 
requirements. 

EPA  is  also  approving  West  Virginia's 
minor  new  so  urce  review  and  existing 
stationary  sou  rce  operating  permit 
program  imde  r  sections  110  and  112(1) 
as  meeting  federal  requirements  for 
limiting  a  source's  potential  to  emit 
criteria  pollutants  and  HAPs.  Approval 
imder  sections  110  and  112(1)  of  the 

will  recognize  West 
Virginia's  minor  new  source  review  and 
existing  stationary  source  operating 
permit  progra  tn  as  capable  of 
establishing  f  sderally  enforceable 

criteria  pollutants  and 
pollutants,  respectively. 


limitations  oi 
hazardous  aii 


Such  approval  will  confer  federal 
enforceability  status  to  PTE  limitations 
in  permits  issued  pursuant  to  West 
Virginia's  minor  new  soiu'ce  review  and 
existing  stationary  source  operating 
permit  program  which  meet  applicable 
Jime  28, 1989  and  section  112(1)  criteria, 
including  permits  which  have  been 
issued  prior  to  EPA's  final  action. 

Accordingly,  EPA  is  revising  40  CFR 
52.2520  (Identification  of  plan)  to  reflect 
EPA's  approval  action.  At  the  same 
time,  EPA  is  revising  40  CFR  52.2522 
(Approval  status)  to  announce  EPA's 
disapproval  of  the  provisions  which 
exempt  sources  with  Title  V  permits 
from  minor  new  source  review  and 
which  govern  the  issuance  of  temporary 
construction  and  modification  permits 
as  revisions  to  the  West  Virginia  SIP. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Plaiming  and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensiue  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regxilation. 


This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act."  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  the  EPA 
determines:  (1)  Is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciorred  by  the  tribal 
governments,  ff  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
slunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
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develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaninghil  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  xmiquely  affect 
the  communities  of  hidian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significemt  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  aheady 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  EPA's 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  does  not  affect  any  existing 
requirements  apphcable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  numbefr  of  small 
entities  because  it  does  not  remove 


existing  requirements  and  impose  any 
new  Federal  requirements. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1 995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  This  Federal 
disapproval  action  maintains  pre- 
existing Federal  requirements  that  have 
been  in  effect  since  November  10,  1975. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector  result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology 
Transfer  and  Advancement  Act 


(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  EPA 
believes  that  VCS  are  inapplicable  to 
this  action.  Today's  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  on  West  Virginia's  minor 
new  soiuce  review  and  existing 
stationary  source  operating  permit 
program  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  March  13,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action. 

This  action  approving  in  part  and  < 
disapproving  in  part  revisions  to  West 
Virginia's  changes  to  West  Virginia's 
minor  new  soiuce  review  program 
under  section  110,  and  approving  West 
Virginia's  minor  new  source  review  and 
existing  stationary  soiu-ce  operating 
permit  program  under  sections  110  and 
112(1)  of  the  Clean  Air  Act  for  purposes 
of  limiting  potential  to  emit  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)      , 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 

Dated:  November  30,  1999. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(43)  to  read  as 
follows: 

§  52^520    identification  of  plan. 
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(cj*  *  * 

(43)  Revisioi  s  to  West  Virginia 
Regulation  45  CSR  13  submitted  on 
August  26.  199  (  by  the  West  Virginia 
Department  of  invironmental 
Protection. 

(!)  Incorpora  ion  by  reference. 

(A)  Letter  of  \ugust  26.  1994  from  the 
West  Virginia  I  )epartment  of 
Environmental  Protection  transmitting 
45  CSR  13  "Pel  mits  for  Construction, 
Modification.  I  elocation  and  Operation 
of  Stationary  S  Durces  of  Air  Pollutants, 
Notification  Requirements,  Temporary 
Permits,  Gener  il  Permits,  and 
Procedures  for  Evaluation". 

(B)  Revised  \  ersion  of  45  CSR  13 
"Permits  for  C(  nstniction.  Modification, 
Relocation  and  Operation  of  Stationary 
Sources  of  Air  'ollutants.  Notification 
Requirements,  Temporary  Permits, 
General  Permits,  and  Procedures  for 
Evaluation",  sections:  1  except  for  the 
reference  in  su  jsection  1.1  to  major 
stationary  sour  :es  which  have  not  been 
issued  a  permi   pursuant  to  45  CSR  30, 
2-8,  10,  11  excjpt  for  subsection  11.2, 
and  Tables  45-13A  and  45-1 3B, 
effective  April  27.  1994. 

(ii)  Addition  il  Material. 

(A)  Remaindsr  of  August  26,  1994 
State  submittal  pertaining  to  45  CSR  13, 
"Permits  for  C(>nstruction,  Modification, 

Operation  of  Stationary 
'ollutants.  Notification 
Temporary  Permits, 

General  Permits,  and  Procedures  for 

Evaluation". 

(B)  Letter  of  September  5,  1996  from 
the  West  Virgii  lia  Office  of  Air  Quality 


Relocation  anc 
Sources  of  Air 
Requirements, 


requesting  EPJ 
under  112(1)  o! 
clarifying  that 


approval  of  45  CSR  13 
the  Clean  Air  Act,  and 
he  definition  of  "major 
stationary  soui  ce"  in  45  CSR  13  will  be 
interpreted  coi  sistently  with  the  45  CSR 
19  programs  as  to  the 
categories  which  need  to 


14  and  45  CSR 
types  of  source 


include  fugitiv  3  emissions. 


3.  Section  52 


adding  paragra  ah  (h)  to  read  as  follows: 
§52.2522    Appi  oval  Status. 


iisa ) 


souj  ces 


Depar  tment 


(h)  EPA  d 
CSR  13  subsec 
stationary 
issued  a  permi : 
and  section  11 
Virginia 
Protection  on 
revisions  to 
These 

requirements 
scope.  EPA  al 
section  9,  subi^ 
Virginia 
Protection  on 
revision  to  the 
provisions  do 


ths 


provisic  ns 


.2522  is  amended  by 


proves  the  portion  of  45 
ion  1  referencing  major 
which  have  not  been 
piursuant  to  45  CSR  30 
2,  submitted  by  the  West 
of  Environmental 
i August  26,  1994,  as 
West  Virginia  SIP. 
do  not  meet  the 
40  CFR  51.160  for 
disapproves  45  CSR  13 
itted  by  the  West 

of  Environmental 
ugust  26,  1994, as  a 
West  Virginia  SIP.  These 
lot  meet  the  requirements 


Depai  tment 


of  40  CFR  51.161  for  public 
participation. 

[FR  Doc.  00-490  Filed  1-12-00;  8:45  am] 

BILLING  CODE  8S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA1 72-0203;  FRL-6513-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  August  10, 
1999.  This  revision  concerns  Kern 
County  Air  Pollution  Control  District 
(KCAPCD)— Rule  410.4.  Surface  Coating 
of  Metal  Parts  and  Products.  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  according  to 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
This  revised  rule  controls  VOC 
emissions  from  the  surface  coating  of 
miscellaneous  metal  parts  and  products. 
Thus,  EPA  is  finalizing  the  approval  of 
this  revision  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  February  14,  2000. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  this  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air  Division, 

U.S.  Environmental  Protection  Agency, 

Region  IX.  75  Hawthorne  Street,  San 

Francisco,  CA  94105; 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW., 

Washington,  D.C.  20460; 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

2020  "L"  Street,  Sacramento,  CA  95812; 

and, 
Kern  County  Air  Pollution  Control  District, 

2700  M  Street,  Suite  302.  Bakersfield,  CA 

93301. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley,  Rulemaking  Office. 

(AIR-4),  Air  Division,  U.S. 

Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco.  CA  94105,  Telephone:  (415) 

744-1226. 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

EPA  is  approving  Kern  County  Air 
Pollution  Control  District  (KCAPCD) 
Rule  410.4,  Surface  Coating  of  Meted 
Parts  and  Products  for  inclusion  within 
the  California  SIP.  This  rule  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
10, 1996. 

n.  Background 

On  August  19,  1999  (see  64  FR 
45216),  EPA  proposed  to  approve 
KCAPCD  Rule  410.4,  Surface  Coating  of 
Metal  Parts  and  Products.  KCAPCD  Rule 
410.4  was  adopted  and  revised  on 
March  7,  1996.  In  turn,  the  California 
Air  Resources  Board  submitted  this  rule 
to  EPA  on  May  10,  1996.  CARB 
submitted  this  rule  in  response  to  EPA's 
1988  SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  according  to  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  KCAPCD  Rule  410.4  and 
nonattainment  areas  is  provided  in  the 
August  19,  1999  Notice  Direct  Final 
Rulemaking  (NDFRM)  (see  64  FR 
45178). 

Having  received  a  public  comment  on 
its  August  19,  1999  direct  final  action  to 
approve  KCAPCD  Rule  410.4,  EPA 
removed  this  revision  to  the  California 
SIP  on  November  8,  1999  (see  64  FR 
60688)  EPA  will  address  this  comment 
within  this  rulemaking. 

EPA  evaluated  KCAPCD  Rule  410.4 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NDFRM  cited  above.  EPA  has  found  that 
this  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  EPA's 
evaluation  has  been  provided  in  the 
August  19,  1999  NDFRM  (see  64  FR 
45178)  and  in  the  technical  support 
document  (TSD)  available  at  EPA's 
Region  IX  office. 

m.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  NPRM  (see  64  FR 
45216).  EPA  received  one  comment 
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concerning  KCAPCD  Rule  410.4  from 
Canam  Steel  Corporation  (CSC).  Where 
KCAPCD  Rule  410.4  sets  a  VOC  coating 
emissions  limit  of  340  gram/liter  for  air 
dried  metal  parts  and  products,  CSC 
suggests  that  Rule  410.4  be  changed  to 
allow  structural  steel  fabricators  to  use 
a  higher  VOC  content  coating.  CSC 
asserts  that  when  dip  coating  is  used  to 
coat  large  joists  and  structural  steel 
members,  a  higher  VOC  content  and  less 
viscous  coating  may  result  in  less 
overall  VOC  emissions  than  Rule  410.4's 
340  gram  per  liter  emissions  limit. 

EPA  Response:  KCAPCD  Rule  410.4's 
340  gram/liter  VOC  emissions  limit  is 
consistent  with  the  relevant  California 
Determination  of  Reasonably  Available 
Control  Technology  and  exceeds  EPA's 
Control  Technique  Guideline  emissions 
limit  of  420  grams/liter  for  the  air  dried 
coating  of  miscellaneous  metal  parts 
and  products.  Because  KCAPCD's  340 
gram/liter  VOC  emission  limit  is  part  of 
the  California  SIP,  KCAPCD  cannot  raise 
and  EPA  cannot  approve  a  higher  VOC 
emissions  limit  without  considering  and 
addressing  the  anti-backsliding 
requirements  of  Sections  110(1)  and  193 
of  the  Clean  Air  Act.  These  sections  of 
the  Clean  Air  Act  restrict  EPA's  ability 
to  approve  state  actions  that  may 
weaken  the  California  SIP. 

KCAPCD's  adoption  of  the  340  gram/ 
liter  emissions  limit  and  EPA's  approval 
of  this  limit  into  the  California  SIP 
predates  the  March  7,  1996  adoption 
described  within  EPA's  August  19,  1999 
proposal.  EPA  approved  the  340  grams 
per  liter  VOC  emissions  limit  into  the 
California  SIP  on  July  25, 1996  (see  61 
FR  38571)  after  reviewing  the  April  6, 
1995  adopted  version  of  KCAPCD  Rule 
410.4.  Only  recently  have  other  states 
and  EPA  been  able  to  review  CSC's 
studies  and  consider  revising  their  SIPs 
(see  64  FR  32415,  June  17, 1999). 

If  Canam  Steel  Corp.  wishes  to  pursue 
changes  to  KCAPCD  Rule  410.4,  EPA 
suggests  that  CSC  present  its  studies  to 
the  KCAPCD  and  the  CARB  for 
consideration.  Should  California  choose 
to  amend  the  Rule  410.4,  it  must 
address  Sections  110(1)  and  193  of  the 
CAA. 

IV.  EPA  Action 

EPA  is  Hnalizing  action  to  approve 
KCAPCD  Rule  410.4— Surface  Coating 
of  Metal  Parts  and  Products  for 
inclusion  into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(H)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CAA. 
This  approval  action  vvdll  incorporate 
KCAPCD  Rule  410.4  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  this  rule  is  to  regulate 


emissions  of  VOCs  according  to 
requirements  of  the  CAA. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  FederaHsm  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
dfrect  compliance  costs,  and  that  is  not 
required  by  statute,  uinless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 


C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviAnmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
envirorunental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  uiiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
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t  :ibal  governments  in  the 
jrivate  sector,  of  $100 
Under  section  205, 
the  most  cost-effective 
some  alternative  that 
objectives  of  the  rule  and 
h  statutory 
S  jction  203  requires  EPA 
for  informing  and 
governments  that 
signific^tly  or  uniquely 
rule, 
dete  mined  that  the  approval 
promulgi  ited  does  not  include  a 
that  may  result  in 
annual  costs  of  $100  million 
State,  local,  or  tribal 
the  aggregate,  or  to  the 
his  Federal  action 
pre-e;|isting  requirements 
bcal  law,  and  imposes 
require:  nents.  Accordingly,  no 
to  State,  local,  or  tribal 
to  the  private  sector, 
action. 


plm 
□  all 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  13,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Dated:  December  7,  1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (231)(i)(B)(6)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

***** 
i^\  *  *  * 

(231)  *  *  * 

(i)  *  *  * 

(B)  *  *  * 

(6)  Rule  410.4,  adopted  on  June  26. 
1979  and  amended  on  March  7,  1996. 
***** 

[PR  Doc.  00-624  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE-031-1029;  FRL-6522-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware — Minor  New  Source  Review 
and  Federally  Enforceable  State 
Operating  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  granting  limited 
approval  to  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Delaware  which  amends  its  minor  New 
Source  Review  (NSR)  permit  program. 
EPA  is  granting  full  approval  of  a 
second  revision  which  establishes  a 
mechanism  for  the  terms  and  conditions 
of  a  permit  to  be  deemed  federally- 
enforceable  for  purposes  of  limiting  the 
potential  to  emit  regulated  air 
contaminants,  i.e.,  a  Federally 
Enforceable  State  Operating  Permits 
Program  (FESOPP).  EPA  is  granting 
limited  approval  of  changes  to  the 
minor  NSR  program,  because  it  does  not 
fully  meet  EPA's  regulatory  requirement 
for  public  participation.  EPA  is  granting 
full  approval  of  the  FESOPP  because  it 
meets  all  applicable  requirements. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  14,  2000. . 
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ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  F*rotection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  Delawrare 
Department  of  Natiual  Resources  & 
Environmental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover, 
Delavkrare  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
MaryBeth  Bray  at  (215)  814-2632. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  6. 1998  (63  FR  16751),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  proposing  limited 
approval  and  full  approval  of  revisions 
to  amend  Delaware's  Minor  New  Source 
Review  Program  and  to  create  a 
Federally  Enforceable  State  Operating 
Permit  Program  (FESOPP),  respectively. 
These  formal  SEP  revisions  were 
submitted  by  Delaware  on  June  4, 1997. 
These  revisions  amend  Delaware 
Regulation  No.  2  for  its  minor  New 
Source  Review  (NSR)  program  and 
create  a  mechanism  for  the  terms  and 
conditions  of  a  permit  issued  pinsuant 
to  Regulation  No.  2  to  be  made 
"federally  enforceable"  for  piuposes  of 
limiting  a  soince's  (PTE)  to  emit  a 
regulated  air  pollutant.  These  revisions 
apply  state-wide. 

As  explained  in  the  April  6,  1998 
NPR,  EPA  has  determined  that 
Delaware's  revised  Regulation  No.  2 
fully  meets  the  requirements  of  40  CFR 
51.160-164  and  the  Clean  Air  Act 
(CAA)  for  minor  NSR  programs  with  the 
exception  of  the  public  participation 
requirements.  The  same  NHl  also 
explained  that  EPA  has  evaluated 
Delaware's  FESOPP  program  against  the 
federal  enforceability  criteria  applicable 
to  state  operating  permit  program  (non- 
title  V)  SIP  submittals  contained  in  a 
June  28,  1989  Federal  Register  (54  FR 
27274).  EPA  has  determined  that 
Delaware's  FESOPP  program  fully  meets 
the  requirements  of  EPA's  Jime  28,  1989 
criteria.  The  specific  requirements  of  40 
CFR  part  51  and  the  June  28, 1989 
criteria  as  well  as  the  rationale  for  EPA's 
proposed  actions  on  Delaware's 
revisions  are  explained  in  the  NPR  and 
will  not  be  restated  here. 

n.  Response  to  Public  Cominents 

EPA  received  comments  from  the 
National  Environmental  Development 
Association,  Clean  Air  Regulatory 


Project  (NED A/CARP),  an  industry 
coalition  group.  These  comments  and 
EPA's  responses  are  provided  below. 

Comment:  NEDA/CARP's  first 
comment  challenged  EPA's  authority  to 
act  on  any  state  SIP  based  on  its 
interpretation  of  the  requirement  in  the 
definition  of  "potential  to  emit" 
requiring  federal  enforceability.  The 
federal  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  vacated  the 
definition  of  "potential  to  emit"  as  it 
pertains  to  both  the  new  soince  review 
rules  and  the  federal  operating  permit 
rules,  40  CFR  parts  51,  52.  and  70.  See. 
Chemical  Manufacturers  Association  v. 
EPA.  No.  8»-1514  (Sept  15,  1995)  and 
Clean  Air  Implementation  Project,  et  al 
V.  Browner.  Civ.  No.  92-1303  (Jime  28, 
1996).  While  the  definition  was  not 
vacated  as  it  pertains  to  the  soiut:es  of 
hazardous  air  pollutant,  40  CFR  63.2,  it 
nonetheless  was  remanded  to  the 
Environmental  Protection  Agency  for 
further  riilemaking  consistent  with  the 
court's  directives  in  National  Mining 
Association,  et  al.  v.  EPA,  93  F.3d  1351 
(D.C.  Cir.  1994).  As  of  this  date,  EPA  has 
not  proposed  further  rulemaking  on  the 
PTE  definition  for  any  CAA  programs. 
Since  EPA  lacks  federal  authority  to 
include  federal  enforceability  in  the 
definition  of  "PTE"  under  both  the  part 
70  and  new  source  review  program  for 
4he  foregoing  reason,  it  is  both 
inappropriate  and  legally  objectionable 
for  EPA  to  take  action  on  any  SIP 
revision  on  the  basis  that  the 
requirement  of  federal  enforceability 
remains  a  legal  requirement  for  a  state's 
minor,  major  prevention  of  significant 
deterioration  or  NSR  programs,  or  its 
operating  permit  program.  Fmthermore, 
reUance  on  EPA's  1989  "federal 
enforceability"  guidance  is 
inappropriate  after  the  D.C.  Circuit 
decisions  cited  above. 

Response:  In  short,  EPA  is  not 
interpreting  the  definition  of  "potential 
to  emit"  as  requiring  federal 
enforceability  in  order  to  approve 
Delaware's  minor  new  source  review 
and  state  operating  permit  programs. 
EPA  recognizes  that  limitations  on 
potential  emissions  need  not  be 
federally  enforceable  imder  federal  new 
source  review  and  federal  operating 
permit  rules  in  light  of  the  court 
decisions  cited  above.  Notwithstanding, 
Delaware  requested  EPA  approval  of  its 
program  for  the  purpose  of  creating 
federally  enforceable  limits  on  a 
source's  potential  emissions.  For  the 
reasons  discussed  in  the  NPR,  EPA  has 
foimd  Delaware's  program  to  meet  the 
minimum  requirements  imder  the  SIP 
for  approval  of  minor  new  som-ce 
review  and  federally  enforceable  state 
operating  permits  programs.  The  fact 


that  Delaware's  program  may  be  used  to 
establish  federally  enforceable  limits  on 
potential  emission  does  not  render  the 
program  disapprovable.  Therefore,  EPA 
disagrees  with  NEDA/CARP's 
conclusion  that  the  agency  lacks 
authority  to  approve  Delaware's 
program  as  a  SIP  revision. 

Until  EPA  promulgates  rules 
establishing  otherwise,  states  may 
effectively  limit  potential  emissions  to 
avoid  applicability  of  certain 
requirements  even  if  such  limits  are  not 
federally  enforceable.  Given  the 
uncertainty  of  the  final  outcome  of  the 
requirement  for  federally  enforceability, 
however,  EPA  does  not  recommend  for 
states  to  delay  submitting  state 
operating  permit  programs  for  SIP 
approval,  or  to  withdrawal  programs 
previously  approved  under  such 
authorities.  Sources  with  federally 
enforceable  limits  on  potential 
emissions  will  be  less  likely  to  have  to 
apply  for  revised  permits  or  be  subject 
to  major  source  requirements  should  the 
requirement  for  federally  enforceabiUty 
be  reinstated. 

Comment:  NEDA/CARP  also 
questioned  EPA's  basis  for  proposing 
limited  approval  of  Delaware's  revised 
minor  NSR  regulations,  i.e..  on  the  basis 
that  the  new  regulation  does  not  fully 
meet  the  current  40  CFR  51.161 
requirements  for  pubUc  participation. 
The  commenter  points  out  that  EPA 
proposed  revisions  to  the  public 
participation  requirements  under  40 
CFR  parts  51,  52,  and  70  on  August  31. 
1995.  Furthermore,  these  revisions  are 
being  discussed  by  a  group  of 
stakeholders  comprised  of  EPA, 
industry,  environmental  groups,  and 
state  and  local  agencies  in  preparation 
for  a  final  rulemaking  action.  NED  A/ 
CARP  contends  that  Delaware  should  be 
allowed  to  retain  some  flexibility  in 
light  of  potential  changes  to  federal 
requirements. 

Response:  EPA  acknowledges  that  the 
August  31,  1995  proposed  revisions  to 
40  CFR  parts  51,  52.  and  70  included 
substantial  revisions  to  public 
participation.  However,  EPA  must 
review  and  approve  SIP  revisions 
according  to  existing  regulations  and 
Delaware's  revised  Regidation  No.  2  is 
not  consistent  with  the  current  version 
of  40  CFR  51.161.  Furthermore.  EPA  can 
not  presuppose  how  the  final  40  CFR 
part  51.  52,  and  70  rules  will  be  written. 
In  the  particular  case  of  revised 
Regulation  No.  2,  it  appears  that 
Delaware's  new  minor  NSR 
requirements  for  public  participation 
are  not  entirely  consistent  with  EPA's 
August  31.  1995  proposed  changes  to  40 
CFR  51.161.  Nevertheless.  EPA  has 
determined  that  overall,  revised 
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that 


2  strengthens  the  current 
a  requirement  for 
tion  where  none  had 
Should  the  final  part  51, 
be  issued  in  a  scope 
accommodates  the 
ation  No.  2  provisions,  this 
<  1  will  convert  to  a  ftill 


Regulation  No. 
SIP  by  imposing 
public  particip 
existed  before. 
52,  and  70  rule; 
and  manner 
revised  Regul 
limited  approv 
approval. 

m.  Final  Actiok 

EPA  is  granti  ig  limited  approval  of 
amendments  to  Delaware's  minor  new 
source  review  p  rogram  as  a  revision  to 
the  Delaware  SP.  Limited  approval  is 
granted  because  the  revised  Regulation 
No.  2  overall  sti  engthens  the  current 
minor  NSR  pro|  ;ram  in  Delaware's  SIP 
but  does  not  fuBy  meet  the  requirements 
of  40  CFR  5 1 . 1  e  1 .  Under  a  limited 
approval,  if  EP>  l's  future  national 
rulemaking  acti  an  jmd  revisions  to  40 
CFR  51.161  is  c  insistent  with 

ic  participation 
regulations  unc  er  Regulation  No.  2,  this 
limited  approvi  I  will  convert  to  a  full 
approval.  EPA  i  s  granting  full  approval 
of  revisions  to  Regulation  No.  2  which 
create  a  mechai  lism  for  the  terms  and 

I  Dermit  to  be  made 
federally  enforc  eable  for  the  purposes  of 
limiting  a  sourc  e's  PTE,  i.e.,  a  FESOPP, 
as  a  revision  to  the  Delaware  SIP. 

rV.  Administra  ive  Requirements 

A.  Executive  Oider  12866 


The  Office  o 
(OMB)  has  exeih 
action  from  review 
entitled 
Review. 


f  Management  and  Budget 
pted  this  regulatory 
under  E.O. 12866. 
Regulktory  Planning  and 
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effects  on  the 
between  the  najiona 
the  States,  or 
power  and  res 
various  levels 
Executive  Ord«  r 
issue  a  regulati  s 
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direct  compl 
required  by  statute 
government 
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FR  43255,  August  10, 
replaces  Executive 
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Intergovernmental 
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e  "meaningful  and 
State  and  local  officials 
of  regulatory 
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ications"  is  defined  in 
Order  to  include 
have  "substantial  direct 
,  on  the  relationship 
1  government  and 
the  distribution  of 
ijonsibilities  among  the 
government."  Under 
13132,  EPA  may  not 
n  that  has  federalism 
imposes  substantial 
costs,  and  that  is  not 
unless  the  Federal 
vides  the  funds 


have 


States, 


o:i 
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t  lat 
lai  ice 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  eeu-ly  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  Thus,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997).  applies  to  any  rule  that 
the  EPA  determines:  (1)  Is 
"economically  significant,"  as  defined 
under  E.O.  12866,  and  (2)  the 
environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  subject  to  E.O.  13045  because 
itdoes  not  involve  decisions  intended 
to  mitigate  environmental  health  and 
safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 


the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  luiless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
sections  110  and  301,  and  subchapter  I, 
part  D  of  the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose    ^ 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
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EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rale,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  Mouse  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  EPA 
believes  that  VCS  are  inapplicable  to 
this  action.  Today's  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

/,  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  granting  limited  approval  of 
Delaware's  minor  NSR  program  and 
approval  of  its  non-title  V  FESOPP  as 
SIP  revisions  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  13,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 


piu'poses  of  judicial  review  nor  does  it 
extend  the  time  witliin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and  record 
keeping  requirements.  Sulfur  oxides. 

Dated:  January  4,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  I — Delaware 

2.  In  Section  52.420,  the  entry  for 
Delaware  Regulation  2  in  the  "EPA- 
Approved  Regulations  in  the  Delaware 
Sff"  table  in  paragraph  (c)  is  revised  to 
read  as  follows: 

§52.420    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


EPA  Approved  Regulations  in  the  Delaware  SIP 


state  citation 


Title/subject 


State  effective 
date 


EPA  approval  date 


Additional  explanation 


Regulation  2 — Permits 

General  Provisions  6/1/97    January  13, 

2051. 

Applicability 6/1/97    January  13, 

2051. 
Applications  Prepared  by  In-  6/1/97    January  13, 

terested  Parties.  2051. 

Cancellation  of  Permits  6/1/97    January  13, 

2051. 

Action  on  Applications 6/1/97    January  13, 

2051. 
Denial,  Suspension  or  Rev-  6/1/97    January  13, 

ocation  of  Operating  Per-  2051. 

mits. 
Transfer  of  Permit/Registra-  6/1/97    January  13. 

tion  Protiibited.  2051 . 

Availability  of  Permit/Reg-  6/1/97    January  13, 

istration.  2051. 

Registration  Submittal  6/1/97    January  13, 

2051. 
Source  Category  Permit  Ap-  6/1/97    January  13, 

plications.  2051. 

Permit  Applications 6/1/97    January  13, 

2051. 


Section  1  .. 
Section  2  ., 
Section  3  .. 
Section  4  .. 
Section  5  .. 
Section  6  .. 

Section  7  .. 
Section  8  .. 
Section  9  .. 
Section  10 
Section  1 1 


2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 

2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 
2000  and  65  FR 


2052 
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State  dXi  tion 


Section  12 
Section  13 
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BILUNO  COOE  SSaft  SO-P 


EPA  Approved  Regulations  in  the  Delaware  SIP— Continued 


Title/subject 


State  effective 
date 


EPA  approval  date 


Additional  explanation 


Public  Participation  ... 
Department  Records 


6/1/97    January  13,  2000  and  65  FR     Limited  approval. 

2051. 
6/1/97    January  13,  2000  and  65  FR 

2051. 


Filed  1-12-00;  8:45  am] 


ENVIRONMENrAL  PROTECTION 
AGENCY 

40  CFR  Part  s: 

[CA  031-0202;  FRL-6508-5] 

Approval  and  f  romulgatkMi  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District, 
El  Dorado  County  Air  Pollution  Control 
District,  Yolo-$oiano  Air  Quality 
l/lanagement  district,  and  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Envininmental  Protection 
Agency  (EPA). 
action:  Final  riile. 


SUMMARY:  EPA  is  finalizing  limited 
approvals  and  limited  disapprovals  of 
revisions  to  thl  Califomia  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Reeister  on  February  28. 
1997.  August  M,  1998  and  September 
14, 1998.  This  final  action  will 
incorporate  th(  ise  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
finalizing  this  iction  is  to  regulate 
emissions  of  o:cides  of  nitrogen  (NOx)  in 
accordance  wi  h  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  NOx  ei  lissions  from  boilers  and 
process  heater;  in  petroleum  refineries, 
stationary  intenal  combustion  engines, 
and  Boilers,  Steam  Generators,  and 
Process  Heaters.  Thus,  EPA  is  finalizing 
a  simultaneou!  i  limited  approval  and 
limited  disapp  roval  under  CAA 
provisions  reg  irding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  beca  jse  these  revisions,  while 
strengthening  he  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  ai  id  requirements  for 
nonattainmeni  areas.  As  a  result  of  this 
limited  disapp  roval  EPA  will  be 
required  to  im  30se  highway  funding  or 
emission  offse  sanctions  under  the 
CAA  unless  th  e  State  submits  and  EPA 
approves  corr<  ctions  to  the  identified 


deficiencies  within  18  months  of  the 
effective  date  of  this  disapproval. 
Moreover,  EPA  will  be  required  to 
promulgate  a  Federed  implementation 
plan  (FIP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 
EFFECTIVE  DATE:  This  action  is  effective 
on  February  14,  2000. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office,  (AIR-4),  Air  Division, 

U.S.  Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street.  S.W., 

Washington,  D.C.  20460 
Califomia  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation 

Section,  2020  "L"  Street,  Sacramento, 

CA  95814. 
South  Coast  Air  Quality  Management  District 

21865  E.  Copley  Drive,  Diamond  Bar,  CA 

91765-4182. 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court,  Building  C, 

Placerville,  CA  95667. 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  Court,Suite  103, 

Davis.  CA  95616. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
SCAQMD  1109.  Mae  Wang,  For  other 
rules,  Thomas  C.  Canaday,  Rulemaking 
Office,  AIR-4,  Air  Division.  US 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1200  or  (415)  744-1202. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
Califomia  SIP  include:  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  1109.  Emissions  of 
Oxides  of  Nitrogen  from  Process  Heaters 
and  Boilers  in  Petroleum  Refineries,  El 
Dorado  County  Air  Pollution  Control 


District  (EDCAPCD)  Rule  233, 
Stationary  Internal  Combustion  Engines, 
Yolo-Solano  Air  Quality  Management 
District  (YSAQMD)  Rule  2.32. 
Stationary  Internal  Combustion  Engines, 
and  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  Rule  74.15.1, 
Boilers,  Steam  Generators,  and  Process 
Heaters.  SCAQMD  Rule  1109  was 
submitted  by  the  California  An 
Resources  Board  (CARB)  to  EPA  on 
March  26,  1990,  EDCAPCD  Rule  233  on 
October  20,  1994,  YSAQMD  Rule  2.32 
on  September  28,  1994,  and  VCAPCD 
Rule  74.15.1  on  October  13. 1995. 

n.  Background 

EPA  proposed  granting  limited 
approval  and  limited  disapproval  of  the 
following  rules  into  the  California  SIP: 
SCAQMD  Rule  1109,  Emissions  of 
Oxides  of  Nitrogen  from  Process  Heaters 
and  Boilers  in  Petroleiun  Refineries,  on 
February  28,  1997  in  62  FR  9138; 
EDCAPCD  Rule  233,  Stationary  Internal 
Combustion  Engines  and  YSAQMD  Rule 
2.32,  Stationary  Internal  Combustion 
Engines,  on  August  18,  1998  in  63  FR 
44211;  VCAPCD  Rule  74.15.1,  Boilers, 
Steam  Generators,  and  Process  Heaters, 
on  September  14,  1998  in  63  FR  49056. 
Rule  1109  was  adopted  by  SCAQMD  on 
August  5.  1988,  EDCAPCD  adopted  Rule 
233  on  October  18. 1994,  YSAQMD 
adopted  Rule  2.32  on  August  10. 1994 
and  VCAPCD  adopted  Rule  74.15.1  on 
June  13,  1995.  Rule  1109  was  submitted 
by  the  CARB  to  EPA  on  March  26. 1990. 
EDCAPCD  Rule  233  on  October  20, 
1994.  YSAQMD  Rule  2.32  on  September 
28.  1994,  and  VCAPCD  Rule  74.15.1  on 
October  13, 1995.  These  rules  were 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CAA  section  182(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  A  detailed  discussion 
of  the  backgroimd  for  each  of  the  above 
rules  and  nonattainment  eireas  is 
provided  in  the  proposed  rules  (PR) 
cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
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requirements  of  the  CAA  and  EPA 
regulations  and  EPA's  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  PRs.  EPA  is  finalizing 
the  limited  approval  of  these  rules  in 
order  to  strengthen  the  SIP  and 
finalizing  the  limited  disapproval 
requiring  the  correction  of  the 
remaining  deficiencies.  Because  none  of 
the  rules  are  ciurently  in  the  SIP,  the 
incorporation  of  these  rules  into  the  SIP 
would  decrease  the  NOx  emissions 
allovkred  by  the  SIP.  The  submitted  rules 
SCAQMD  Rule  1109-Emissions  of 
Oxides  of  Nitrogen  from  Process  Heaters 
and  Boilers  in  Petroleum  Refineries, 
EDCAPCD  Rule  233-Stationary  hiternal 
Combustion  Engines,  YSAQMD  Rule 
2.32-Stationary  Internal  Combustion 
Engines,  and  VCAPCD  Rule  74.15.1- 
Boilers,  Steam  Generators,  and  Process 
Heaters,  include  the  following 
provisions: 

•  General  provisions  including 
applicability,  exemptions,  and 
definitions. 

•  Exhaust  emissions  standards  for 
oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (CO) 

•  Administrative  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements, 
monitoring  and  recordkeeping,  and  test 
methods. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fully 
enforceable,  must  maintain  or 
strengthen  the  SIP,  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  When  reviewing  rules  for  SIP 
approvability,  EPA  evaluates 
enforceability  elements  such  as  test 
methods,  record  keeping,  and 
compliance  testing  in  addition  to  RACT 
guidance  regarding  emission  limits. 
Incorporation  of  the  Rules  strengthens 
the  SIP  through  the  addition  of 
enforceable  measures  such  as  record 
keeping,  test  methods,  definitions,  and 
more  stringent  compliance  testing. 

SCAQMD  Rule  1109  controls 
emissions  of  nitrogen  oxides  ft'om 
boilers  and  process  heaters  located  in 
petroleum  refineries  with  rated 
capacities  greater  than  40  MBtu  per 
hour  heat  input.  The  rule  requires  units 
to  meet  a  0.03  pound  per  million  Btu 
heat  input  limit  in  accordance  with  a 
phased  time  schedule. 

•  The  emission  limits  will  strengthen 
the  SIP,  but  this  rule  contains 
deficiencies  which  must  be  corrected. 
Those  deficiencies  include  Executive 
Officer  discretion  in  approving 
continuous  emission  monitoring 
equipment  and  test  methods, 
insufficient  records  to  determine 
compliance,  and  an  imapprovable 


provision  for  an  alternative  emission 
control  plan. 

EDCAPCD  Rule  233  and  YSAQMD 
Rule  2.32:  In  both  of  the  Rules,  the  first 
option,  which  applies  to  existing  IC 
engines  that  meet  the  limits  by  May  31, 
1995,  sets  emission  limits  of  640  ppmv, 
740  ppmv  and  700  ppmv  for  rich-bum 
spark-ignited  engines,  lean-bum  spark- 
ignited  engines,  and  diesel  engines 
respectively.  In  a  Proposed 
Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for 
Stationary  Internal  Combustion  Engines 
dated  December  1997,  the  State  of 
California  Air  Resources  Board  (CARB) 
determined  RACT  limits  for  IC  engines 
rated  at  50  breike  horsepower  or  more  to 
be  50  parts  per  million  volume  (ppmv) 
for  rich-bum  spark-ignited  engines,  125 
ppmv  for  lean-burn  spark-ignited 
engines,  and  350  ppmv  for  diesel 
engines.  These  limits  were  determined 
based  on  previously  implemented 
regulatory  control  in  Ventura  County 
and  San  Diego  County. 

•  EPA  agrees  that  these  limits  are 
consistent  with  the  Agency's  guidance 
and  policy  for  making  RACT 
determinations  in  terms  of  general  cost- 
effectiveness,  emission  reductions,  and 
environmental  impacts.  Both  EDCAPCD 
Rule  233  and  YSAQMD  Rule  2.32 
provide  three  options  for  demonstrating 
compliance.  The  EPA  has  determined 
that  these  limits  do  not  meet  RACT  for 
IC  engines.  Although  the  monitoring 
and  recordkeeping  provisions  of 
EDCAPCD  Rule  233  and  YSAQMD  Rule 
2.32  will  strengthen  the  SIP,  these  rules 
contain  deficiencies  related  to  the 
emissions  limits  for  oxides  of  nitrogen 
(NOx),  as  well  as  other  deficiencies. 
VCAPCD  Rule  74.15.1  controls 
emissions  of  oxides  of  nitrogen  from 
boilers,  steam  generators,  and  process 
heaters. 

•  The  Rule  provides  an  automatic 
exemption  from  compliance  for 
emissions  that  occur  diuing  start-up, 
shutdown,  or  xmder  breakdown 
conditions.  These  conditions  are  not 
defined  in  the  rule.  Such  automatic 
exemptions  are  not  allowed  imder  EPA 
policy  as  contained  in  the  EPA  policy 
memorandiun  signed  by  Kathleen  M. 
Bennett,  "Policy  on  Excess  Emissions 
During  Startup,  Shutdown,  Maintenance 
and  Malfunctions,"  dated  February  15, 
1983,  and  "State  Implementation  Plans: 
Policy  Regarding  Excess  Emissions 
During  Malfunctions,  Startup,  and 
Shutdovra,"  US  EPA,  Office  of  Air 
Quality  Planning  and  Standards  letter 
dated  September  20,  1999.  In  order  to  be 
consistent  with  EPA  policy.  Rule 
74.15.1  must  be  modified  to  either 
eliminate  this  exemption,  or  to  define 


the  conditions  of  its  apphcability  to 
conform  with  the  excess  emissions 
memoranda. 

A  detailed  discussion  of  the  rules 
provisions  and  evaluations  has  been 
provided  in  the  PRs  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  office.  TSDs  prepared 
by  EPA  are  dated  January  22,  1997  for 
SCAQMD  Rule  1109.  July  21, 1998  for 
EDCAPCD  Rule  233  and  YSAQMD  Rule 
2.32,  and  August  18,  1998  for  VCAPCD 
Rule  74.15.1. 

m.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  62  FR  9138.  EPA  received 
no  comments  on  the  proposed  NPRs. 

IV.  EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rules.  The  limited  approval 
of  these  rules  is  being  finalized  under 
section  )10(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rules  strengthen  the  SDP.  However,  the 
rules  do  not  meet  the  section' 
182(a)(2)(A)  CAA  requirement  because 
of  the  rules  deficiencies  which  were 
discussed  in  the  PR.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
limited  approval  of  these  rules  under 
sections  110{k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
into  the  SIP  as  federally  enforceable 
rules. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  proposed  rules,  upon  the 
effective  date  of  the  final  rules,  the  18 
month  clock  for  sanctions  and  the  24 
month  FIP  clock  will  begin.  Sections 
179(a)  and  110(c).  If  the  State  does  not 
submit  the  required  corrections  and 
EPA  does  not  approve  the  submittal 
within  18  months  of  the  effective  date 
of  the  final  rules,  either  the  highway 
sanction  or  the  offset  sanction  will  be 
imposed  at  the  18  month  mark.  It 
should  be  noted  that  the  rules  covered 
by  this  FR  have  been  adopted  by  the 
Districts  and  are  ciurently  in  effect  in 
the  Districts.  EPA's  limited  disapproval 
action  will  not  prevent  the  Districts  or 
EPA  from  enforcing  the  rules. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
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action  from 

entitled 

Review. 


Exe<tutive  Order  12866, 
Regula  ory  Planning  and 


B.  Executive  On  er  13132 


ar  d 


have 


Federalism  (6' 
1999) revokes 
Orders  12612, 
Enhancing  the 
Partnership.  ~ 
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timely  input  by 
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the  Executive  ' 
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between  the 
the  States,  or  on 
power  and 
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Executive  Order 
issue  a  regulation 
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direct  compl 
required  by 
government 
necessary  to  paji 
costs  incurred 
governments,  or 
State  and  local 
process  of  deve 
regulation.  EPA 
regulation  that 
implications  an( 
law  unless  the 
State  and  local 
process  of 
regulation. 

The  final  rul 
substantial  direi  t 
on  the  relations  i 
government  anc 
distribution  of 
responsibilities 
levels  of  _ 
Executive  Ordei 
requirements  o 
Executive  Ordei 
rules 


that 


pro'  n 


C.  Executive  Or  ier  13045 


rile 


aid 


Protection  of 
Environmental 
Risks  (62  FR 
applies  to  any 
determined  to 
significant"  as 
Order  12866 
environmental 
EPA  has  reason 
disproportionate 
the  regulatory 
the  Agency 
environmental 
the  planned  rul^ 


FR  43255.  August  10. 
replaces  Executive 
Fideralisra  and  12875. 
Ii  itergovemmental 
Exe  cutive  Order  13132 
ievelop  an  accountable 

"meaningful  and 
state  and  local  officials 
mpnt  of  regulatory 
federalism 
'olicies  that  have 
i  cations"  is  defined  in 
Oi  der  to  include 

lave  "substantial  direct 
St  ites,  on  the  relationship 
nati  onal  government  and 
the  distribution  of 
respc  nsibilities  among  the 
I  government."  Under 
13132.  EPA  may  not 
that  has  federalism 
imposes  substantial 
lanCe  costs,  and  that  is  not 
statute,  unless  the  Federal 
ides  the  funds 
the  direct  compliance 
State  and  local 
EPA  consults  with 
c  fficials  early  in  the 
1  jping  the  proposed 
also  may  not  issue  a 
federalism 
that  preempts  State 
/  gency  consults  with 
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govern  nent,  as  specified  in 

13132.  Thus,  the 
flsection  6  of  the 

do  not  apply  to  the 
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4ealth  Risks  and  Safety 
19^85,  April  23,  1997). 
e  that:  (1)  Is 
"economically 
defined  under  Executive 
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}  on  children,  and 


explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  rules  are  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084. 
Consultation  and  Coordination  with 
Indian  Tribal  Govenunents.  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  tl     Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rules  do  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3fb)  of 
Executive  Order  13084  do  not  apply  to 
the  rules. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

The  final  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 


State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  US  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
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States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
The  rules  are  not  "major"  rules  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  ^4TTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  March  13,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  the  final  rules  does 
not  affect  the  finality  of  the  rules  for  the 
purposes  of  judicial  review  nor  does  it    ■ 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rules  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  November  18,  1999. 
Laura  Yosiiii, 

Deputy  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(179)(i)(H),  (c) 
(199)(i)(E)(2).  (c)(203),  (c)(225)(i)(C) 
introductory  text,  and  (c)(225)(i)(G)  to 
read  as  follows: 

(c)  *   *   * 

(179)  *   *   * 

(i)*   *   * 

(H)  South  Coast  Air  Quality 
Management  District. 

(i)  Rule  1109  adopted  on  March  12, 
1984  and  amended  on  August  5,  1988. 
***** 

(199)  *    *    * 

(i)  *   *   * 

(E)  *   *   * 

[2]  Rule  2.32  adopted  on  August  10, 
1994. 
***** 

(203)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  October  20, 1994,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  El  Dorado  County  Air  Pollution 
Control  District. 

[1)  Rule  233  adopted  on  October  18. 
1994. 
***** 

(225)  *    *    * 
(i)  *    *   * 

(C)  El  Dorado  County  Air  Pollution 
Control  District. 

***** 

(G)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  74.15.1  revised  on  June  13, 
1995. 

***** 

[FR  Doc.  00-623  Filed  1-12-00;  8:45  am] 

BILLING  CODE  6560-SO-P 


DEPARTIMENT  OF  DEFENSE 

48  CFR  Parts  205  and  253 
[DFARS  Case  99-D029] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Paid 
Advertisements 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Acting  Director  of 
Defense  Procurement  has  issued  a  final 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  eliminate  a  requirement  for 
contracting  officers  to  use  a  specific 
form  when  requesting  approval  to 
advertise  in  newspapers.  DoD  has 
determined  that  use  of  the  form  is  no 
longer  necessary. 
EFFECTIVE  DATE:  January  13,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-4245;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  99- 
D029. 

SUPPLEMENTARY  INFORMATION: 

A.  Background  > 

DFARS  205.502  has  required  DoD 
contracting  activities  to  use  DD  Form 
1535,  Request/ Approval  for  Authority  to 
Advertise,  to  document  approval  for  the 
publication  of  paid  advertisements  in 
newspapers.  DoD  has  determined  that 
use  of  a  specific  form  for  this  purpose 
is  no  longer  necessary.  Therefore,  this 
final  rule  amends  DFARS  205.502  and 
Part  253  to  remove  references  to  the 
form. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  fi-om  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  99- 
D029. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subiects  in  48  CFR  Parts  205  and 
253 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  205  and  253 
are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  205  and  253  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  205— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  205.502  is  amended  by 
revising  paragraph  (a)(ii)  to  read  as 
follows: 
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205.502    Authorit  r 


(a)*  *  * 

(ii)  Before  advertising 
the  contracting  o 
written  approval 
official  designate  d 
paragraph  (a)(i)  qf 


in  newspapers, 
ficer  must  obtain 
from  the  agency 

in  accordance  with 

this  section. 


PART  253— FOHMS 

3.  The  note  at  he  end  of  Part  253  is 
amended  by  rem  aving  the  entry 
"253.303-1535  F  eqViest/Approval  for 
Authority  to  Ad\  ertise.". 

(FR  Doc.  00-763  F  led  1-12-00:  8:45  ami 

BtLLING  CODE  5000-»  -M 


DEPARTMENT  C  F  DEFENSE 

48  CFR  Parts  20^,  243,  and  252 
[DFARS  Case  99-^303] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Institutions  of 
Higher  Educatioh 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  i  ule  with  request  for 
comments. 


SUMMARY:  The  A  :ting 
Defense  Procure  nent 
interim  rule  ame  nd 
Federal  Acquisit  ion 
Supplement  (DFJ^RS) 
Section  549  of 
Authorization 
Section  549  ame  [id 
pertaining  to  the 
contracts  and  _ 
higher  educatioi 
Reserve  Officer 
military  recruitii  ig 

DATES:  Effective 
Comment  datt 
interim  rule  sho  ild 
writing  to  the  aqdress 
or  before  March 
considered  in 
rule. 


tie 
A:t 


griints 


th3 


ADDRESSES: 

submit  written 
Acquisition 
Ms.  Amv  Willi 
(DAR).  i'MD 
Pentagon,  Wash 
Telefax  (703)  60B-0350 

E-mail  comments 
Internet  should 
dfars@acq.osd. 

Please  cite  DFjARS 
all  correspond 
E-mail  comments 
Case  99-D303 


FOR  FURTHER 

Amy  Williams, 


Director  of 
has  issued  an 
ing  the  Defense 
Regulation 
to  implement 
National  Defense 
for  Fiscal  Year  2000. 
s  statutory  provisions 
denial  of  Federal 

to  institutions  of 
that  prohibit  Senior 
raining  Corps  units  or 

on  campus, 
da fe:  January  13,  2000. 

;  Comments  on  the 
be  submitted  in 
shown  below  on 
13,  2000,  to  be 
formation  of  the  final 


Inte  ested  parties  should 
c  omments  to:  Defense 
Regulations  Council,  Attn: 
iajns,  PDUSD(AT&L)DP 
30109,  3062  Defense 

ngton,  DC  20301-3062. 


submitted  via  the 
)e  addressed  to: 
1 

Case  99-D303  in 
related  to  this  rule, 
should  cite  DFARS 
the  subject  line. 

CONTACT:  Ms. 
703) 602-0288. 


.n  1 


eiice 


ui 


INFORMATION  I 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  revises  DFARS 
209.470,  243.105,  and  252.209-7005  to 
implement  Section  549  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  (Pub.  L.  106-65).  Section  549 
amends  10  U.S.C.  983  to  prohibit  DoD 
from  providing  funds  by  contract  or 
grant  to  an  institution  of  higher 
education  (including  any  subelement  of 
that  institution)  if  the  Secretary  of 
Defense  determines  that  the  institution 
(or  any  subelement  of  the  institution) 
has  a  policy  or  practice  that  prohibits, 
or  in  effect  prevents.  Senior  Reserve 
Officer  Training  Corps  (ROTC)  units  or 
military  recruiting  on  campus. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  JFlexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  applies  only  to 
institutions  of  higher  education  that 
prohibit  Senior  ROTC  units  or  military 
recruiting  on  campus.  Therefore,  DoD 
has  not  performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
99-D303. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  549  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Section  549  amends  statutory  provisions 
pertaining  to  the  denial  of  Federal 
contracts  and  grants  to  institutions  of 
higher  education  that  prohibit  Senior 
ROTC  units  or  military  recruiting  on 
campus.  Section  549  became  effective 


on  October  5,  1999.  DoD  will  consider 
comments  received  in  response  to  this 
interim  rule  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  209, 
243,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  209,  243,  and 
252  are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  209,  243,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

2.  Sections  209.470  through  209.470- 
3  are  revised  and  section  209.470-4  is 
added  to  read  as  follows: 

209.470    Reserve  Officer  Training  Corps 
and  military  recruiting  on  campus. 

209.470-1     Definition. 

Institution  of  higher  education,  as 
used  in  this  section,  means  an 
institution  that  meets  the  requirements 
of  20  U.S.C.  1001  and  includes  all 
subelements  of  such  an  institution. 

209.470-2    Policy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  10  U.S.C.  983 
prohibits  DoD  from  providing  funds  by 
contract  or  grant  to  an  institution  of 
higher  education  if  the  Secretary  of 
Defense  determines  that  the  institution 
has  a  policy  or  practice  that  prohibits  or 
in  effect  prevents — 

(1)  The  Secretary  of  a  military 
department  from  maintaining, 
establishing,  or  operating  a  unit  of  the 
Senior  Reserve  Officer  Training  Corps 
(ROTC)  at  that  institution; 

(2)  A  student  at  that  institution  from 
enrolling  in  a  unit  of  the  senior  ROTC 
at  smother  institution  of  higher 
education; 

(3)  The  Secretary  of  a  military 
department  or  the  Secretary  of 
Transportation  from  gaining  entry  to 
campuses,  or  access  to  students  on 
campuses,  for  purposes  of  military 
recruiting;  or 

(4)  Military  recruiters  from  accessing 
certain  information  pertaining  to 
students  enrolled  at  that  institution. 

(b)  The  prohibition  in  paragraph  (a)  of 
this  subsection  does  not  apply  to  an 
institution  of  higher  education  if  the 
Secretary  of  Defense  determines  that — 

(1)  The  institution  has  ceased  the 
policy  or  practice  described  in 
paragraph  (a)  of  this  subsection;  or 
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(2)  The  institution  has  a  long-standing 
policy  of  pacifism  based  on  historical 
religious  affiliation. 

209.470-3    Procedures. 

If  the  Secretary  of  Defense  determines 
that  an  institution  of  higher  education  is 
ineligible  to  receive  DoD  funds  because 
of  a  policy  or  practice  described  in 
209.470-2(a)— 

(a)  The  Secretary  of  Defense  will  list 
the  institution  on  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs  published  by 
General  Services  Administration  {also 
see  FAR  9.404  and  32  CFR  part  216); 
and 

(b)  DoD  components — 

(1)  Must  not  solicit  offers  from,  award 
contracts  to,  or  consent  to  subcontracts 
with  the  institution; 

(2)  Must  make  no  further  payments 
under  existing  contracts  with  the 
institution;  and 

(3)  Must  terminate  existing  contracts 
with  the  institution. 

209.470-4    Contract  clause. 

Use  the  clause  at  252.209-7005, 
Reserve  Officer  Training  Corps  and 
Military  Recruiting  on  Campus,  in  all 
solicitations  and  contracts  with 
institutions  of  higher  education. 

PART  243— CONTRACT 
MODIFICATIONS 

3.  Section  243.105  is  amended  by 
revising  paragraph  (a){ii)  and  removing 
paragraph  (a)(iii).  The  revised  text  reads 
as  follows; 

243.105    Availablity  Of  funds. 

(a)  *   *   * 

(ii)  In  accordance  with  10  U.S.C.  983, 
do  not  provide  funds  by  contract  or 
contract  modification,  or  make  contract 
payments,  to  an  institution  of  higher 
education  that  has  a  policy  or  practice 
of  hindering  Senior  Reserve  Officer 
Training  Corps  units  or  military 
recruiting  on  campus  as  described  at 
209.470. 

PART  252— SOLICITATION  , 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.209-7005  is  revised  to 
read  as  follows: 

252.209-7005    Reserve  Officer  Training 
Corps  and  Military  Recruiting  on  Campus. 

As  prescribed  in  209.470-4,  use  the 
following  clause: 

Reserve  Officer  Training  Corps  and  Military 
Recruiting  on  Campus  (Jan  2000) 

(a)  Definition.  "Institution  of  higiier 
education,"  as  used  in  this  clause,  means  an 
institution  that  meets  the  requirements  of  20 


U.S.C.  1001  and  includes  all  subelements  of 
such  an  institution. 

(b)  Limitation  on  contract  award.  Except  as 
provided  in  paragraph  (c)  of  this  clause,  an 
institution  of  higher  education  is  ineligible 
for  contract  award  if  the  Secretary'  of  Defense 
determines  that  the  institution  has  a  policy 
or  practice  (regardless  of  when  implemented) 
that  prohibits  or  in  effect  prevents — 

(1)  The  Secretary  of  a  military  department 
from  maintaining,  establishing,  or  operating 
a  unit  of  the  Senior  Reserve  Officer  Training 
Corps  (ROTC)  (in  accordance  with  10  U.S.C. 
654  and  other  applicable  Federal  laws)  at  that 
institution; 

(2)  A  student  at  that  institution  from 
enrolling  in  a  unit  of  the  Senior  ROTC  at 
another  institution  of  higher  education; 

(3)  The  Secretary  of  a  military  department 
or  the  Secretary  of  Transportation  from 
gaining  entry  to  campuses,  or  access  to 
students  (who  are  17  years  of  age  or  older) 
on  campuses,  for  purposes  of  military 
recruiting;  or 

Military  recruiters  from  accessing,  for 
purposes  of  militciry  recruiting,  the  following 
information  pertaining  to  students  (who  are 
17  years  of  age  or  older)  enrolled  at  that 
institution: 

(i)  Name. 

(ii)  Address. 

(iii)  Telephone  number. 

(iv)  Date  and  place  of  birth. 

(v)  Educational  level. 

(vi)  Academic  major. 

(vii)  Degrees  received. 

(viii)  Most  recent  educational  institution 
enrollment. 

(c)  Exception.  The  limitation  in  paragraph 
(b)  of  this  clause  does  not  apply  to  an 
institution  of  higher  education  if  the 
Secretary  of  Defense  determines  that — 

(1)  The  institution  has  ceased  the  policy  or 
practice  described  in  paragraph  (b)  of  this 
clause;  or 

(2)  The  institution  has  a  long-standing 
policy  of  pacifism  based  on  historical 
religious  afBliation. 

(d)  Agreement.  The  Contractor  represents 
that  it  does  not  now  have,  and  agrees  that 
during  performance  of  this  contract  it  will 
not  adopt,  any  policy  or  practice  described  in 
paragraph  (b)  of  this  clause,  unless  the 
Secretary  of  Defense  has  granted  an 
exception  in  accordance  with  paragraph 
(c)(2)  of  this  clause. 

(e)  Notwithstanding  any  other  clause  of 
this  contract,  if  the  Secretary  of  Defense 
determines  that  the  Contractor 
misrepresented  its  policies  and  practices  at 
the  time  of  contract  award  or  has  violated  the 
agreement  in  paragraph  (d)  of  this  clause — 

(1)  The  Contractor  will  be  ineligible  for 
further  payments  under  this  and  other 
contracts  with  the  Department  of  Defense; 
and 

(2)  The  Government  will  terminate  this 
contract  for  default  for  the  Contractor's 
material  failure  to  comply  with  the  terras  and 
conditions  of  award. 

(End  of  clause) 

[FR  Doc.  00-765  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  SOWMM-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  235         = 

[DFARS  Case  99-0302] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Manufacturing 
Technology  Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments.  * 

SUMMARY:  The  Acting  Director  of 
Defense  Procurement  has  issued  an 
interim  rule  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
Section  216  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Section  216  amends  statutory  provisions 
pertaining  to  cost-sharing  requirements 
for  contract5s  under  the  Manufacturing 
Technology'  Program. 

DATES:  Effective  date:  January  13,  2000. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  13,  2000,  to  be 
considered  in  the  formation  of  the  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  WTitten  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Susan  Schneider, 
PDUSD(AT&L)DP(DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  (703)  602-0350. 

E-Mail  comments  submitted  via  the 
internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  99-D302  in 
all  correspondence  related  to  this  rule. 
E-mail  comments  should  cite  DFARS 
Case  99-D302  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  (703)  602-0326. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  revises  DFARS 
235.006-70  to  implement  Section  216  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000  (Pub.  L.  106-65). 
Section  216  amends  10  U.S.C.  2525  to 
eliminate  the  mandatory  cost-sharing 
requirements  for  contracts  under  the 
Manufacturing  Technology  Program, 
and  to  provide  that  cost  sharing  be 
included  as  a  factor  in  competitive 
procedures  for  evaluating  proposals 
under  manufacturing  technology 
projects. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 
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B.  Regulatory  Flexibility  Act 

DoD  does  n(  it  expect  this  rule  to  have 
a  significant  » :onomic  impact  on  a 
substantial  nu  nber  of  small  entities 
within  the  me  ining  of  the  Regulatory 
Flexibility  Ad ,  5  U.S.C.  601.  et  seq.. 
because  DoD  a  wards  approximately 
only  20  new  contracts  under  the 
Manufacturing  Technology  Program 
each  year.  Th*efore,  DoD  has  not 
performed  an  Initial  regulatory 
Flexibility  an^ysis.  DoD  invites 
comments  froti  small  businesses  and 
other  intereste  d  parties.  DoD  also  will 
consider  comr  lents  from  small  entities 
concerning  th(  i  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  she  uld  be  submitted 
separately  and  should  cite  DFARS  Case 
99-D302. 

C.  Paperwork 


Reduction  Act 


The  Paperw  ark  Reduction  Act  does 
not  apply  bec<  use  the  rule  does  not 
impose  any  injFormation  collection 
requirements  that  require  the  approval 
of  the  office  oi  Management  and  Budget 
under  44  U.S.i:.  3501.  et  seq. 

D.  Detenninal  ion  To  Issue  an  Interim 
Rule 

A  determini  ition  has  been  made  under 
the  authority  ( if  the  Secretary  of  Defense 
that  urgent  an  i  compelling  reasons  exist 
to  publish  thi!  interim  rule  prior  to 
affording  the  fublic  an  opportunity  to 
comment.  Thi  5  interim  rule  implements 
the  National  Defense 
Act  for  Fiscal  Year  2000, 
Section  216  el  iminates  the  mandatory 
cost-sharing  r(  iquirements  in  the 
Manufacturin  ;  Technology  Program  and 

;ost  sharing  be  included 
as  a  factor  in  ( ompetitive  procedures  for 
evaluating  pre  posals  under 
manufactiuin; ;  technology  projects. 
Section  216  b  icause  effective  on 
October  5,  19<  9.  DoD  will  consider 
comments  rec  jived  in  response  to  this 
interim  rule  iv  the  formation  of  the  final 
rule. 


Section  216  o 
Authorization 


List  of  Subject 

Governmen 
Vtichele  P.  Pete  -son 

Executive  Editof. 
Regulations  Co 

Therefore 
amended  as 

1 .  The  authtrity 
Part  235  conti  nues 


Authority:  4 

Chapter  1. 


in  48  CFR  Part  235 

procurement. 


.  Defense  Acquisition 
ncil. 


^8 


CFR  Part  235  is 
fcjllows: 

citation  for  48  CFR 
to  read  as  follows: 

U.S.C.  421  and  48  CFR 


235— RESEARCH 


PART 
DEVELOPMENT 


2.  Section  2  35.006-70  is  revised  to 
read  as  follow  s: 


AND 
CONTRACTING 


235.006-70    Manufacturing  Technology 
Program. 

In  accordance  with  10  U.S.C.  2525(d), 
for  acquisitions  under  the 
Manufactxuing  Technology  Program — 

(a)  Award  all  contracts  using 
competitive  procedures;  and 

(bf  Include  in  all  solicitations  an 
evaluation  factor  that  addresses  the 
extent  to  which  offerors  propose  to 
share  in  the  cost  of  the  project  (see  FAR 
15.304). 

[PR  Doc.  00-764  Filed  1-12-00;  8:45  am] 
BILLING  CODE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  241 
[DFARS  Case  99-0309] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Auttiorlty 
Relating  to  Utility  Privatization 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Acting  Director  of 
Defense  Procurement  has  issued  an 
interim  rule  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
Section  2812  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Section  2812  provides  that  DoD  may 
enter  into  utility  service  contracts 
related  to  the  conveyance  of  a  utility 
system  for  periods  not  to  exceed  50 
years. 
DATES:  Effective  date:  January  13.  2000. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  13.  2000,  to  be 
considered  in  the  formation  of  the  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Melissa  Rider.  PDUSD  (AT&L)DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telefax  (703)  602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  99-D309  in 
all  correspondence  related  to  this  rule. 
E-mail  comments  should  cite  DFARS 
Case  99-D309  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Melisssa  Rider.  (703)  602-4245. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  adds  a  new  section  at 
DFARS  241.103  to  implement  Section 


2812  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65).  Section  2812  amends 
10  U.S.C.  2688  to  provide  authority  for 
DoD  to  enter  into  utility  service 
contracts  related  to  the  conveyance  of  a 
utility  system  for  periods  not  to  exceed 
50  years. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  except  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  utility  services  generally  are  not 
provided  by  small  business  concerns. 
Therefore,  DoD  has  not  performed  an 
initial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  emd  other  interested  parties. 
DoD  also  will  consider  coimnents  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  99-D309. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
J  the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to    - 
comment.  This  interim  rule  amends  the 
DFARS  to  add  policy  regarding  DoD's 
authority  to  enter  into  utility  service 
contracts  with  terms  of  up  to  50  yeas, 
if  the  contracts  are  connected  with  the 
conveyance  of  a  utility  system.  The  rule 
implements  Section  2812  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000.  Section  2812  became 
effective  on  October  5,  1999.  DoD  will 
consider  comments  received  in  response 
to  this  interim  rule  in  the  formation  of 
the  final  rule. 

List  of  Subjects  in  48  CFR  Part  241 

Government  procurement. 
Ntichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  241  is 
amended  as  follows: 
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1.  The  authority  citation  for  48  CFR 
Part  241  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  241— ACQUISITION  OF  UTILITY 
SERVICES 

2.  Section  241.103  is  added  to  read  as 
follows: 

§  241 . 1 03    Statutory  and  delegated 
authority. 

The  contracting  office  may  enter  into 
a  utility  service  contract  related  to  the 
conveyance  of  a  utility  system  for  a 
period  not  to  exceed  50  years  (10  U.S.C. 
2688(c)(3)). 

[FR  Doc.  00-766  Filed  1-12-00;  8:45  am) 
BILUNG  CODE  S00&-04-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

Docket  No.  NHTSA-99-6714 

RiN2127-AG76 

Anthropomorphic  Test  Dummy; 
Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  49 
CFR  part  572  by  adding  a  new.  more 
advanced  6-year-old  child  dummy  (H- 
III6C).  The  new  diunmy.  part  of  the 
family  of  Hybrid  III  test  dummies,  is 
more  representative  of  humans  than  the 
existing  one,  and  allows  the  assessment 
of  the  potential  for  more  types  of 
injuries.  The  new  dummy  is  especially 
needed  to  evaluate  the  risks  of  air  bag 
deployment  for  children,  particularly 
imrestrained  children.  It  will  also 
provide  greater  and  more  useful 
information  in  a  variety  of  environments 
to  better  evaluate  child  seifety. 

Adding  the  dummy  to  part  572  is  the 
first  step  toward  using  the  diunmy  to 
evaluate  the  safety  of  air  bags  for 
children.  The  issue  of  amending  the 
agency's  safety  standards,  such  as  the 
one  on  frontal  occupant  crash  protection 
or  the  ones  on  child  restraints,  to 
specify  use  of  the  diumny  in 
determining  compliance  with 
performance  test  requirements  will  be 
addressed  in  other  rulemaking 
proceedings. 

DATES:  Effective  Date:  This  regulation 
becomes  effective  March  13,  2000.  The 
incorporation  by  reference  of  the 


publications  listed  in  the  rule  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  13,  2000. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  February  28.  2000. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  of 
this  rule  and  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Stan 
Backaitis,  Office  of  Crashworthiness 
Standards,  at  202-366-4912. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson.  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St.. 
SW..  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Decision 

Based  on  NHTSA's  use  of  the  H-III6C 
6-year-old  dummy  in  calibration  tests 
and  in  frontal  impact  tests  involving 
restraints  such  as  air  bags  and  belts,  we 
have  concluded  that  this  dummy  is 
suitable  for  both  research  and 
compliance  safety  assessments.  The 
dummy  is  not  only  considerably  more 
biofidelic  than  its  predecessor,  the  Part 
572  Subpart  I  6-year-old  dummy,  but  it 
also  has  considerably  more  extensive 
instnunentation  to  measure  impact 
responses  such  as  forces,  accelerations, 
moments,  and  deflections  in  conducting 
tests  to  evaluate  vehicle  occupant 
protection  systems.  Depending  on  the 
intended  injury  assessment  needs,  the 
dummy  has  the  necessary 
instrumentation  to  measure  the 
potential  for  injuries  to  the  head,  the 
upper  and  lower  ends  of  the  neck,  the 
chest,  the  lumbar  spine,  the  pelvis,  and 
the  femurs,  as  well  as  the  forces  on  the 
iliac  crests  '  caused  by  the  lap  belt.  In 
extensive  agency  tests,  the  diunmy 
exhibited  excellent  durability  and 
robustness  as  a  measuring  test  tool. 
Although  other  diunmy  users  were 
invited  to  provide  comments  on  their 
test  experience  with  the  H-III6C.  their 
responses  to  the  notice  of  proposed 
rulemaking  (NPRM)  were  based 
primarily  on  data  from  calibration-type 
tests.  Little  of  the  data  was  from  the 
dummy's  response  in  systems  tests. 
Accordingly,  our  judgment  about 
adequacy  of  the  dummy  in  system's 
tests  is  based  on  our  own  test  data. 
However,  we  believe  that  our 


'  The  ilium  is  the  dorsal,  upper  and  largest  of  the 
three  bones  composing  the  left  or  right  half  of  the 
pelvis. 


conclusion  is  consistent  with  the 
calibration  data  submitted  in  response 
to  the  NPRM  by  other  dummy  users, 
since  those  data  provide  a  reasonably 
good  match  with  the  agency  data. 

We  have  decided  to  add  the  H-III6C 
to  Part  572  as  Subpart  N.  and  designate 
it  as  the  alpha  version  of  the  H-III6C 
dummy.  Further  changes  to  the  dummy 
will  be  designated  as  beta,  gamma,  etc.. 
to  assure  that  modifications  can  be 
easily  tracked  and  identified.  The  new 
dununy  is  defined  by  a  drawing  and 
specification  package,  a  new  procedures 
document  for  disassembly,  assembly 
and  inspection,  and  performance 
parameters  including  associated 
calibration  procedures. 

n.  Background 

The  development  of  the  dummy's 
initial  concept  and  specifications  was 
initiated  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  when  it 
provided  funds  to  Ohio  State  University 
to  develop  a  design  foundation  for  a 
Hybrid  III  type  6-year-old  child  dummy 
(H-III6C)  in  1989.  Ohio  State  University 
asked  the  Society  of  Automotive 
Engineers  (SAE)  to  form  an  appropriate 
working  group  that  could  provide 
advice  and  guidance  from  the 
automotive  perspective.  The 
development  of  the  H-III6C  has 
continued  since  then  under  the 
guidance  of  the  Hybrid  III  Dummy 
Family  Task  Force  of  SAE.  NHTSA  has 
also  been  involved  in  the  development 
of  the  dummy,  initially  as  an  observer 
in  meetings  of  the  SAE  Task  Force,  and 
later  as  a  participant  sharing  relevant 
test  data.  As  the  development  of  the 
dummy  approached  maturity,  we 
initiated  a  program  in  1997  to  evaluate 
the  dummy  to  determine  its  readiness 
for  use  as  a  test  device  in  agency 
compliance  programs. 

Upon  completion  of  the  evaluation 
program,  which  also  involved  a  series  of 
dummy  modifications,  we  tentatively 
concluded  that  the  upgraded  dummy 
was  suitable  for  potential  incorporation 
into  Part  572.  On  June  29,  1998.  we 
published  an  NPRM  in  which  we 
proposed  to  incorporate  the  Hybrid  III 
type  6-year-old  child  dummy  into  Part 
572  as  Subpart  N,  and  invited  comments 
(63  FR  35170). 

We  received  comments  from  14 
organizations:  First  Technology  Safety 
Systems  (FTSS).  the  American  Academy 
of  Pediatrics  (AAP).  Applied  Safety 
Technology  Corporation  (ASTC),  Robert 
A.  Denton,  Inc.,  Transportation 
Research  Center,  Inc.  (TRC), 
International  Electronic  Engineering 
(lEE),  TRW,  Advocates  for  Highway  and 
Auto  Safety  (Advocates),  Entran, 
Mitsubishi.  Volvo.  SAE  Dummy  Test 
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Equipment  Sut  committee  (DTES), 
National  Trans  lortation  Safety  Board 
(NTSB),  and  th  3  American  Automobile 
Manufacturers  Association  (AAMA). 
Several  of  the  c  ommenters  expressly 
supported  addi  ng  the  H-III6C  to  Part 
572,  and  others  provided  technical 
comments  indi  :ating  overall  support. 

The  commen  ts  tended  to  fall  into  two 
groups.  Comm<  inters  either  supported 
the  rulemaking  generally  without  being 
specific  as  to  aiiy  particular  aspect  of 
the  proposal,  o  •  they  provided  very 
specific,  techni  cal  discussions  on 
several  portions  of  the  proposal.  Often, 
comments  dealt  with 
low  the  dummy  is  set  up 
for  calibration  test  or 
concerns  with  he  sufficiency  and 
clarity  of  the  di  unmy  drawings.  These 
highly  technics  1  comments  are 
addressed  in  tie  "Technical  Analysis  of 
[TAIR-Hni6C) 
final  rule.  Where  we 
have  agreed  with  the  comments,  we 
have  made  app  ropriate  changes  in  either 
the  drawing  pa  :kage  or  the  regulatory 
text.  The  TAIR  -H-III6C  is  in  the  docket. 

m.  Dummy  Drawings 


these  technical 
procedures  on 
and  positioned 


Issues  Report 
supporting  this 
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t  lei 
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replaced  existi  ig 
referenced  in 
analysis  of  the 
issues  related 
we  divided  the 
categories:  crit 
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c^mmenters,  primarily 
esser  extent  Denton, 
of  questions  about  the 
the  drawings, 
and  incomplete  data, 
1  nolds  and  patterns, 

and  whether  several 
in  the  drawings  package 
drawings  already 
CFR.  To  simplify 
arge  number  of  detailed 
design  specifications, 
comments  into  four 
cal,  performance, 
and  other  issues. 

This  group  of  issues 
requested  changes  that, 
are  essential  to  assure 
s^ctural  consistency  and 
functioning.  They 
of  questions  essential  to 
as  well  as  missing  or 
g^ficant  specifications, 
critical  involve 
that  need  to  be 
adjusting  existing 
adding  further 
assure  a  correct  fit  and 
components  and  their 
functioning  in  the  impact 
'  Vhile  these  changes  are 

must  be  addressed  with 
mical  specificity  that  will 
only  by  the  two 
who  commented 
(Accordingly,  they  are 
in  the  TAIR-H-III6C. 
Issues:  This  group  of 
comments  on  drawings 
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and  specifications  that  we  consider 
relate  primarily  to  production  decisions 
which  dummy  manufacturers  need  to 
address  on  their  own.  We  believe  the 
requested  changes  to  the  specifications 
falling  in  this  category  are  of  little 
consequence  to  the  fit  and  function  of 
the  diunmy.  The  performance  issues 
primarily  concern  requests  for  the 
addition  of  new  dimensions  and 
specifications  that  have  little,  if  any, 
functional  significance  for  the  part  in 
question;  expanding  the  specifications 
to  include  manufacturing  processes  and 
further  details  for  material 
specifications;  and  assignment  of 
dimensional  and  siu-face  finish  controls 
on  parts  that  have  no  foreseeable  effects 
to  their  fit  and  overall  dummy 
performance.  We  have  foimd  no  reason 
to  include  the  requested  information  in 
the  drawing  set  of  the  final  rule.  The 
inclusion  of  such  information  would  be 
of  little  vedue,  if  any,  and  would  not 
assure  better  qjdality  of  the 
manufactured.'dummy.  Indeed,  the 
addition  of  the  specifications  may 
reduce  a  dummy  manufactvuer's 
flexibility  in  selecting  a  superior 
production  technique  or  process,  and 
may  preclude  competition.  The 
comments  are  fully  discussed  in  the 
TAIR-H-III6C. 

Manufacturing  Issues:  ASTC 
commented  that  the  proposed  drawing 
set  does  not  allow  another  manufactvuer 
to  produce  this  dummy  because  it  lacks 
surface  contour  information.  ASTC 
stated  that  the  surface  contour 
information  affects  not  only  outside 
vinyl  skin  pieces,  but  also  many  internal 
structures  such  as  skull,  clavicle, 
clavicle  link,  and  pelvic  bone.  ASTC 
argued  this  would  create  problems  in 
interchangeability  and  equivalency 
between  dummies  produced  by  different 
manufactiirers,  and  could  also  affect 
dummy  performance.  ASTC  requested 
that  the  agency  provide  opportunities 
for  commenters  to  review  the  dummy  to 
answer  their  questions  and  provide 
patterns  or  parts  for  the  surface  contour 
information.  Careful  consideration  was 
given  to  these  comments.  Several 
options  were  considered  for  resolving 
ASTC's  concerns.  The  drawing  review 
option  was  impracticable  for  this 
dummy,  since  drawings  were  already 
released  as  part  of  the  NPRM  package, 
and  there  was  no  way  to  assure  that  all 
parties  would  ever  be  satisfied  with  any 
contour  definitions  placed  on  the 
drawings.  The  availability  of  molds  and 
patterns  was  also  impracticable,  since 
the  agency  does  not  ovvm  any  molds  and 
patterns  for  this  dummy.-  As  a  third 


-The  NPRM  incorrectly  stated  that  dummy  molds 
and  digital  patterns  would  be  part  of  the  dununy 


option,  the  agency  considered  making  a 
copy  of  the  dummy  available  to 
interested  manufacturers  for  non- 
destructive dimensional  inspection  and 
extraction  of  surface  contovu 
information.  In  order  to  provide  all 
interested  parties  with  the  opportunity 
to  inspect  and  measiue  the  dummy, 
NHTSA  decided  it  will  make  the 
dummy  available  to  any  interested  party 
for  a  period  of  six  months  after  the 
issuance  of  this  final  rule.  Such  access 
is  subject  to  the  following  terms: 

•  All  inspections  are  to  take  place  at 
VRTC's  convenience,  although 
reasonable  attempts  will  be  made  to 
accommodate  the  interested  party's 
schedule. 

•  An  individual  or  company  that 
wishes  to  inspect  the  dummy  will  need 
to  contract  direcUy  with  TRC  to  make 
arrangements  for  an  individual  to 
oversee  the  measurement  process.  This 
oversight  by  TRC  is  necessary  to  ensiu'e 
that  the  dununies  are  not  damaged  and 
are  reassembled  correctly  without  the 
undue  expenditure  of  agency  resources. 

ASTC  has  already  availed  itself  of  this 
opportunity,  although  it  was  warned 
that  prior  to  the  issuance  of  this  rule, 
the  dummy  was  subject  to  changes. 

Other  Issues:  Some  issues  were  raised 
which  do  not  fall  into  the  above 
categories  for  this  dummy.  Discussion  of 
those  comments  can  be  found  in  the 
TAIR-H-III6C. 

IV.  Calibration  Procedures 

The  agency  proposed  calibration  tests 
involving  head  drop  tests,  neck 
pendulum  tests,  thorax  and  knee 
impacts,  and  torso  flexion  tests.  AAMA, 
TRC,  TRW  and  Mitsubishi  were  the 
principal  commenters  on  test 
procedures. 

Discussion  of  the  vast  majority  of 
these  comments  is  left  to  the  TAIR-H- 
III6C  because  they  raise  very  minor 
issues.  Nevertheless,  we  are  discussing 
a  couple  of  the  comments  here  because 
they  raise  concerns  as  to  whether  the 
proposed  semi-static  torso  flexion  test 
and  the  knee  calibration  test  should  be 
calibration  tests  or  simply  initial,  as 
received,  inspection  tests.  This 
distinction  is  important  because 
inspection  tests  usually  are  performed  at 
the  time  the  dummy  is  received  from 
the  manufacturer  and  are  not 
necessarily  repeated  diuing  the  life  of 
the  dummy.  An  additional  concern, 
unrelated  to  the  inspection  test  issue, 
was  raised  that  the  impact  probes 


specifications  in  the  final  rule.  This  statement  was 
corrected  in  a  correction  notice  that  was  published 
on  September  3,  1998  (63  FR  46979),  where  we 
noted  that  NHTSA  does  not  have  molds  or  patterns 
for  the  H-in6C  dummy. 
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specified  for  the  knee  and  thorax  tests 
were  unduly  design  restrictive. 

The  semi-static  torso  flexion  test 
(upper  torso  half  relative  to  the  lower 
half)  was  proposed  as  a  calibration 
specification  for  this  dummy.  AAMA, 
TRC  and  TRW  objected  to  characterizing 
this  procedure  as  a  calibration  test, 
claiming  it  is  not  critical  to  the 
dummy's  performance.  Rather,  they 
suggested  it  be  retained  as  an  inspection 
test  as  shown  in  the  SAE  user's  manual. 
Further,  they  claimed  that  the 
preflexion  test  is  not  needed  and  that 
the  upper  torso  return  angle  upon 
release  of  the  bending  force  should  be 
eliminated. 

The  commenters  have  not  provided 
any  factual  support  for  the  claim  that 
flexion  stiffness  of  the  torso  is  not 
critical  to  the  dummy's  performance, 
and  that  the  measvuement  of  stiffiiess 
diuring  the  dummy's  inspection  is 
sufficient.  They  have  argued  that  the 
SAE  user's  manual  lists  this  test  as  an 
"inspection  test"  which  is  supplemental 
to  the  calibration  tests  to  ensvue  that  a 
component  meets  its  design  intent.  They 
note  that  inspection  tests  are  performed 
by  the  dummy  memufacturer  on  new 
parts,  but  that  the  dxunmy  user  may 
conduct  inspection  tests  only  after  a 
part  is  damaged  or  replaced.  The  agency 
does  not  agree  with  the  SAE  assessment. 
The  dummy's  torso  midsection  provides 
an  important  coupling  and  transfer  of 
loads  between  the  upper  and  lower 
torso  halves.  The  lumbar  spine  and  the 
pelvis  bone  cavity  control  the 
confinement  of  the  abdomen  fit  from  the 
rear  and  the  bottom  of  the  torso.  Thus, 
the  bottom  of  the  ribcage  as  it  glides 
aroimd  and  pushes  on  internal  surfaces 
of  the  flesh  has  a  substantial  influence 
not  only  on  the  extent  the  torso  will 
flex,  but  also  on  how  the  load  transfer 
between  the  upper  and  lower  torso 
halves  will  be  distributed.  By  suggesting 
that  we  adopt  the  agency-developed,  but 
SAE-interpreted  test  procedure 
contained  in  the  SAE  user's  manual,  the 
commenters  have  admitted  its  need  and 
importance.  We  believe  the  flexion 
procedure  is  necessary  as  a  calibration 
test  to  ensiue  that  when  the  dummy  is 
used,  its  torso  flexion  stiffiiess  is 
consistent,  provides  consistent  upper 
torso  kinematics  relative  to  the  lower 
torso,  and  does  not  cause  the  variability 
of  dimimy  response  measinements  in 
other  body  segments.  A  procediue 
relegated  to  an  inspection  category 
would  be  nearly  useless  for  these 
purposes,  since  if  the  dummy  was  not 
tested  prior  to  the  compliance  test,  it 
would  never  be  known  if  the  dmnmy 
had  the  correct  mid-section  stiffiiess  and 
if  the  responses  of  the  other  body 


segments  were  not  affected  by  mid- 
section variability. 

We  also  disagree  with  the  suggestion 
that  the  return  angle  dvu-ing  the  bending 
stiffiiess  test  of  the  lumbar  spine/upper 
torso  assembly  is  not  needed.  There  will 
be  a  substantial  difference  in  overall 
torso  kinematics  between  a  seated 
dimimy  that  can  and  a  seated  dimuny 
that  cannot  return  its  upper  torso  half 
from  a  flexed  position  to  an  upright 
posture,  particularly  after  full  flexion 
has  occvured.  Without  return,  the 
flexion  is  substantially  plastic,  while 
evidence  of  a  specific  return  would  be 
indicative  of  the  torso  mid-section 
having  certain  elastic  properties.  Also, 
evidence  of  consistent  return  would 
indicate  that  the  forces  of  restitution  are 
intact,  while  no  or  indefinite  return 
would  indicate  a  substantial  change 
within  the  internal  mechanisms  of  the 
mid-tgrso  structure,  such  as  failure  of 
the  lumbar  spine,  abdomen,  or  a 
substantial  shift  between  interfacing 
body  segments  within  the  abdominal 
cavity.  Analysis  of  all  of  the  test  results 
indicate  that  the  upper  torso  retiuns 
consistently  within  8  degrees  of  the 
starting  position,  indicating  the 
necessity  of  specifying  the  retxuii  angle. 

The  commenters  also  suggested 
removal  of  the  preflex  provision, 
clcdming  such  a  provision  is  not  needed 
and  would  interfere  with  the  waiting 
time  between  tests  recommended  in  the 
SAE  user's  manual.  A  preflex  provision 
was  proposed  to  provide  an  opportimity 
for  the  mating  parts  to  inter-align 
between  themselves,  so  that  the  internal 
structures  within  the  dmnmy's  mid- 
torso  are  not  sprung  or  misaligned  at  the 
time  of  testing.  Preflexing  was 
performed  in  the  agency  tests,  and  it  is 
working  reasonably  well  in  developing 
a  stabilized  set-up  posture.  We  see  no 
reason  to  remove  a  provision  that  helps 
to  assure  a  stabilized  posture  and  better 
and  more  consistent  measurements, 
including  the  integrity  of  the 
interconnection  between  the  upper  and 
the  lower  torso  halves.  In  response  to 
FTSS'  comments  about  excessive  flexing 
angle  of  the  torso  for  stabilization 
purposes,  the  proposed  provision  for 
flexing  the  torso  3  times  by  40  degrees 
from  its  initial  upright  position  is  being 
reduced  to  a  nominal  30  degrees.  The 
agency  found  30  degrees  of  flexion 
sufficient  to  achieve  stabilized 
interalignment  of  parts  within  the 
dummy's  abdominal  area. 

The  agency  proposed  knee  assembly 
impact  tests  using  a  ballistic  test  probe 
for  impacts.  AAMA  and  TRW 
recommended  that  the  knee  impact  test 
should  be  an  inspection  test,  instead  of 
a  calibration  test.  AAMA  also  argued 
that  only  an  inspection  test  is  needed 


since  femiu  loads  are  almost  never 
measured. 

The  NPRM  proposed  knee  assembly 
calibration  tests  using  a  cylindrical 
probe  for  impacts.  AAMA  and  TRW 
noted  that  the  proposed  knee  impact 
calibration  test  is  identical  to  the 
inspection  test  in  the  SAE  H-III6C 
user's  manual.  AAMA  stated  that  "this 
test  is  included  in  the  SAE  user's 
manual  as  an  inspection  test  since 
femur  loads  are  almost  never  measured 
with  the  dummy.  However,  if  femur 
loads  are  measured,  the  test  should  be 
run  periodically  as  a  calibration  test." 
TRW  noted  that  inspection  tests  are 
supplemental  to  the  calibration  tests, 
arguing  they  should  be  used  only  to 
ensure  that  a  component  meets  the 
design  intent.  TRW  stated  that  it 
believes  that  knee  impact  tests  fall 
within  the  inspection  description. 

The  agency  proposed  incorporating 
this  dummy  into  Part  572  with  the 
intent  of  it  being  used  for  all  types  of 
crash  test  and  restraint  conditions 
including  those  in  which  knee  impact  is 
involved.  In  most  test  conditions,  it  is 
not  known  "a  priori"  that  knee  impacts 
will  or  will  not  occur.  Any  test  that  is 
being  conducted  with  this  test  dummy 
shoidd  consider  the  possibility  of  knee 
impact.  Accordingly,  knee  calibration 
even  by  AAMA-TRW's  criteria  is 
necessary.  Thus,  we  discigree  with 
AAMA  and  TRW's  support  of  the  SAE 
position  that  a  calibration  test  is  not 
needed  if  a  part  in  question  is  not 
impacted.  Calibration  tests  are  also 
needed  to  ensure  that  the  knee  linking 
the  femur  with  the  tibia  is  properly 
connected.  Such  tests  assure  that  the 
connection  is  not  a  source  of  noise  and 
spikes  in  other  measurements  within 
the  dununy. 

The  impact  probes  specified  by  the 
^4PRM  for  knee  and  thorax  tests  are 
meant  to  be  ideally  cylindrical  in  shape 
and  of  a  certain  diameter.  TRC  noted 
that  this  type  of  test  probe  description 
in  the  NPRM  unnecessarily  restricts  the 
design  of  the  probe  and  puts  additional 
burden  on  test  laboratories.  TRC  prefers 
the  wording  used  in  current  drafts  of  the 
SAE  user's  manuals.  That  wording  was 
chosen  by  committee  consensus  to 
allow  a  wide  range  of  design  options 
without  affecting  impact  results.  In  the 
case  of  the  SAE  H-III6C  manual,  TRC 
claims,  the  wording  for  the  knee  probe 
is  more  correct  and  preferred. 

Up  to  now,  all  of  the  agency-specified 
dimuny  impact  probes  have  been 
defined  as  rigid  body  cylinders  of  a 
specified  diameter.  Similarly,  most  SAE 
user's  manuals,  which  are  patterned 
after  the  agency's  test  procedures,  also 
specify  cylindrical  impact  probes, 
although  in  practice  such  probes  may 
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the  following  organizations:  TRC, 
AAMA,  and  TRW.  AAMA,  by  endorsing 
the  SAE/DTESC  User's  Manual  of 
October  98,  indirectly  commented  on 
the  response  corridors  for  the  head. 
During  the  agency's  data  analysis 
process,  we  contacted  AAMA  and  SAE 
DTESC  for  further  details  and 
clarification  of  the  basis  of  their 
recommendation.  All  comments  are 
discussed  in  the  TAIR-H-III6C. 

We  proposed  calibration  corridors  for 
the  head,  neck  flexion/extension,  thorax 
resistive  force  and  deflection,  knee  load 
and  torso-flexion. 

None  of  the  commenters  objected  to 
the  proposed  head  response  corridors  of 
245  G  to  300  G.  AAMA,  by  endorsing 
the  SAE/DTESC  User's  Manual  of 
October  1998,  indirectly  agreed  with  the 
proposed  response  corridors  for  the 
head.  Accordingly,  the  245  G's  to  300 
G's  impact  response  corridor  is  retained 
in  the  Final  Rule  as  proposed  in  the 
NPRM. 

We  proposed  neck  response  corridors 
in  flexion  in  terms  of  neck  moments, 
maximum  head  flexion-rotation  angle, 
and  moment  decay  time.  For  flexion,  we 
specified  a  head  displacement-rotation 
range  from  74-92  degrees,  a  peak 
moment  of  27  N-m  to  33  N-m  (19.9-24.3 
ft-lbf),  and  a  positive  moment  decay  for 
the  first  5  N-m  (3.7  ft-lbf)  between  103 
and  123  ms  after  time-zero.  The  SAE 
Engineering  Aid  29  of  October  1998, 
which  is  referenced  in  AAMA  and  TRW 
responses,  shows  agreement  with  all  of 
the  NPRM  proposed  neck  flexion 
corridors.  Accordingly,  the  final  rule 
retains  the  calibration  corridors  as 
proposed  in  the  NPRM. 

Tne  agency  proposed  neck  response 
corridors  in  extension  in  terms  of  neck 
moments,  maximum  head  extension- 
rotation  angle,  and  moment  decay  time. 
For  extension,  we  specified  a  head 
displacement  rotation  range  ft-om  94- 
106  degrees,  a  peak  moment  of  - 19  N- 
m  to  -  24  N-m  ( -  14.7  to  -  17  ft-lbf), 
and  a  negative  moment  decay  for  the 
first  -  5  N-m  ( -  3.7  ft-lbf> between  127 
and  143  ms  after  time-zero.  TRC,  TRW 
and  AAMA  recommended  a  corridor  of 
85-103  degrees  for  neck  rotation,  a 
corridor  of  -  20  to  -  25  N-m  for  peak 
moment,  and,  for  moment  decay  time,  a 
corridor  of  123-143  ms  after  time  zero 
as  a  more  reasonable  fit  to  the  existing 
data  base,  apparently  based  on  the  SAE 
Engineering  Aid  29,  October  1998. 
AAMA  also  noted  that  the  method  of 
defining  neck  moment  and  time 
corridors  proposed  in  the  NPRM  is 
acceptable  because  it  produces  more 
consistent  results. 

Upon  review  of  the  substantial  neck 
extension  data  submitted  in  comments, 
we  reevaluated  the  proposed  corridors 


and  found  a  substantial  degree  of 
agreement  with  the  commenters' 
recommendations  for  revising  the  head 
rotation  and  decay  time,  but  not  for  the 
peak  moment  corridors.  Accordingly, 
we  have  revised  the  neck  extension 
corridor  to  a  maximum  head  rotation  of 
85-103  degrees,  and  the  decay  time 
corridor  to  123-147  ms  value.  We  have 
retained  the  peak  moment  at  - 19  N-m 
to  -  24  N-m  ( - 14  to  - 17  ft-lbf)  as 
proposed  in  the  NPRM. 

Tne  agency  proposed  thorax  impact 
response  corridors  in  terms  of  sternum 
to  spine  compression  at  38—44  mm  (1.5- 
1.77  in)  and  peak  force  at  1150  N  to 
1300  N  (259-292  Ibf).  AAMA.  TRC,  and 
TRW  urged  the  agency  to  accept  the  38- 
46  mm  compression  corridor  contained 
in  SAE  Engineering  Aid  29,  October 
1998.  AAMA  and  TRW  urged  the 
adoption  of  the  peak  force  resistance 
corridor  of  1.180  N  to  1,380  N,  while 
TRC  argued  for  a  peak  force  corridor  of 
1,200  N  to  1,400  N.  Additionally. 
AAMA  preferred  the  wording  contained 
in  the  agency  Technical  Report 
"*  *  *  to  specify  the  maximum  force 
within  the  compression 
corridor*   *   *  ". 

Based  on  examination  of  NHTSA's 
and  the  SAE-fumished  data  bases,  the 
agency  concluded  that  the  existing  data 
supported  the  resetting  of  thorax 
compression  corridor  between  38-46 
mm  (1.5-1.8  in)  and  the  force  response 
between  1150  N  -1380  N  (259-310  Ibf). 
We  also  decided  to  change  the  wording 
of  the  regulatory  text  in  accordance  with 
the  AAMA's  suggestion.  Thus,  we  have 
changed  the  wording  in  S572. 124(b)(1) 
from  "During  the  displacement 
interval*   *   *  "  to  "Within  the 
specified  compression  corridor*   *   *  ". 

The  AAMA  expressed  concern  over 
the  torso  flexion  test  and  the  knee 
response.  TRW  expressed  concern  over 
the  knee  response  as  well.  During  the 
data  analysis  process,  we  contacted 
AAMA  and  SAE  DTESC  for  huther 
detcdls  and  clarification  of  their 
recommendations  for  modifying  the 
torso  flexion  and  knee  impact  response 
corridors. 

In  the  NPRM,  the  agency  proposed  a 
semi-static  torso  bending  stifftiess  value 
of  147-200  N  (33-45  Ibf).  While  initial 
comments  by  AAMA  noted  that  the  SAE 
Engineering  Aid  29  of  August  1998 
supported  a  torso  bending  stiffness 
value  between  156  N  (35  Ibf)  and  200  N 
(45  Ibf),  subsequent  SAE  User  Manual 
versions  agreed  with  the  agency 
proposed  value  of  147-200  N  (33-45 
ibf).  Accordingly,  the  torso  flexion  force 
values  are  retained  in  the  regulatory  text 
at  147-200  N  (33-45  Ibf).  Similarly, 
since  there  was  no  disagreement  on 
internal  hystersis  of  the  ribcage,  the 


Federal  Register / Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Rules  and  Regulations  2063 


proposed  range  of  65  percent  to  85 
percent  is  retained  for  the  final  rule. 

The  NPRM  proposed  a  knee  impact 
response  corridor  of  1,800-N  to  2,800- 
N  (405-629  Ibf).  AAMA  and  TRW 
reconunended  a  corridor  between 
2,000-N  and  3.000-N  (450-674  Ibf)  as 
called  for  in  the  SAE  Engineering  Aid 
29  of  October  1998.  Upon  receipt  of 
comments  and  supplemental  data  from 
the  SAE  DTESC,  we  recomputed  the 
response  corridor.  The  resultant  average 
values  were  found  to  be  very  close  to 
the  proposed  SAE  mean  of  2,500  N 
(2,469  ±  511  N  (1  Sigma  limit)  for  the  left 
knee  and  2,480  ±  481  N  (1  sigma  limit) 
for  the  right  knee).  Accordingly,  the 
knee  impact  response  corridors  have 
been  adjusted  to  the  2,500  ±  500  N  (562 
±  112  Ibf )  range,  as  reconunended  by 
AAMA  and  TRW. 

VI.  Instrumentation  (Accelerometers 
and  Loads  CeUs) 

In  the  NPRM,  the  agency  proposed  for 
the  first  time  "generic"  specifications 
for  dummy-based  sensors.  The  generic 
specifications  apply  to  the  following 
sensors:  (1)  The  accelerometer  (SA572- 
S4),  (2)  force  and  moment  transducers 
for  upper  neck  (SA572-S11)  and  lower 
neck  (SA572-S26),  lumbar  spine 
(SA572-S12),  anterior-superior  iliac 
spine  load  cell  (SA572-S13),  single  axis 
femur  load  cell  (SA572-S10),  and  (3) 
the  thorax  based  chest  deflection 
potentiometer  (SA572-S50).  Of  the  19 
comments  received,  only  three 
addressed  the  generic  specifications  for 
transducers.  They  were:  Robert  A. 
Denton,  Inc,  Entran,  Inc.,  and  AAMA.  A 
full  discussion  of  comments  can  be 
found  in  the  TAIR-H-II16C. 

After  analyzing  the  comments 
received,  we  have  concluded  that 
generic  specifications  for  the 
transducers  or  sensors  used  in  crash  test 
dummies  can  be  defined  sufficiently 
and  will  provide  a  broader  latitude  for 
'the  user  industry  to  select  suitable 
sensors.  The  input  from  these  comments 
is  being  incorporated  into  generic  sensor 
specifications  in  the  regulatory  text. 

Vn.  Biofidelity,  Pressure  Distribution 
and  Occupant  Sensing  Capability 

The  agency  noted  in  the  NPRM 
preamble  that  the  proposed  H-III6C 
dummy  incorporates  improved 
biofidelity  and  extended  measm-ement 
capability.  Because  of  this  capability, 
the  dummy  can  be  used  to  evaluate  the 
safety  of  children  in  a  much  wider  array 
of  environments  than  the  Subpart  I  6- 
year-old  dummy,  including  assessing 
the  effects  of  air  bag  deployment  on  out- 
of-position  children.  Comments  were 
received  from  American  Academy  of 
Pediatrics  (AAP),  Advocates  for  Auto 


Safety  (AAS),  and  International 
Electronics  Engineering  (lEE).  AAP, 
AAS  and  Volvo  endorse  the  greater 
biofidelity  of  the  H-in6C  dummy 
without  reservations.  Only  lEE  said 
there  was  a  need  to  improve  the 
dummy's  proximity  sensing  and  the 
pressiu^  profile  of  the  seated  dummy's 
buttocks. 

Biofidelity  is  a  desirable  and  useful 
feature  of  this  dummy  which,  because  of 
the  extended  measuring  capability,  is 
endorsed  by  the  commenters, 
particularly  for  its  usefulness  in 
evaluating  child  sjifety  in  the  air  bag 
enviroiunent.  However,  the  lEE  request 
for  redesign  of  the  dununy  buttocks  and 
for  proximity  sensing  are  technically 
premature  and  beyond  the  scope  of  this 
rulemaking. 

lEE's  comment  about  proximity 
sensing  and  the  pressure  profile  a  seated 
diumny's  buttocks  would  be  relevant  if 
the  agency  were  to  decide  that  occupant 
sensing  is  needed  along  the  lines 
suggested  by  lEE.  However,  this  dummy 
in  its  original  design  was  not  intended 
to  have  such  sensing  and  pressure 
profile  capabilities.  The  development  of 
such  capabilities  are  still  in  early  stages 
of  research  and  considerably  more 
research,  testing  and  evaluation  will 
need  to  be  done  before  such 
technologies  mature  and  become 
acceptable  for  safety  certification 
activities.  Nevertheless,  lEE's  comment 
is  acknowledged  as  grounds  for  possible 
future  research  and  development. 

Vin.  User's  Manual — Procedures  for 
Assembly,  Disassembly  and  Inspection 
(PADI) 

The  NPRM  noted  in  sections 
572.120(a)(2)  and  572.121(b)  that  the 
final  rule  package  will  contain  a  "User's 
Manual  for  the  Hybrid  in  6-year-old 
Dummy."  Responding  to  the  NPRM, 
Volvo  recommended  and  DTES 
requested  that  the  agency  incorporate 
the  SAE  User's  Manual  by  reference  in 
the  final  rule.  We  acknowledge  the 
DTES"  contribution  toward  clarifying 
several  assembly  and  disassembly  issues 
and  in  illustrating  the  importance  of  this 
document  through  their  diligent 
development  efforts.  NHTSA  commends 
the  DTES  for  their  participation  and 
contribution,  and  encourages  the 
manual's  further  development  as  the 
test  data  begins  to  surface  in  larger 
volumes  from  its  application  in  the 
field.  Nevertheless,  we  have  decided 
against  incorporating  the  manual  into 
Part  572. 

During  initial  dummy  assessment 
stages,  the  agency  had  to  establish 
methods  for  an  initial  dummy 
inspection.  Additionally,  part  of  the 
agency  test  protocol  was  based  on  a 


Draft  SAE  User's  Manual  of  May  27, 
1997.  Subsequent  to  the  issuance  of  the 
NPRM,  the  SAE  provided  several  user 
manual  draft  revisions  in  August, 
October  and  December  1998.  Each  of 
them  consisted  basically  of  two  parts: 
inspection  and  calibration.  Each  of  the    ■ 
User  Manuals  varied  to  some  extent  in 
the  way  inspection  and  calibration 
procedures  and  norms  were  formulated. 

The  December  1998  SAE  User's 
Manual  draft  shows  it  to  be  a  reasonably 
well-developed  document  that  is  well 
suited  for  research  use.  However, 
because  of  redundancies,  ambiguities, 
and  in  some  areas  a  lack  of  objectivity, 
it  is  far  less  suitable  for  regulation  and 
compliance  purposes.  If  employed  in  its 
present  form,  it  could  become  a  source 
of  different  interpretations  and 
misunderstandings,  and  as  a  result 
create  difficulties  for  both  the  agency 
and  diunmy  users  in  enforcement  and 
compliance  certification  programs.  Also, 
the  SAE  User's  Manual  is  copyrighted 
by  both  SAE  and  FTSS.  Until  the 
copyright  status  of  the  document  is 
resolved,  its  usefulness  as  a  reference 
document  would  be  highly  limited, 
particularly  for  publication  by  the 
agency  through  the  electronic  media. 
Fiulher,  the  recommended  DTES  User's 
Manual  includes  both  inspection  and 
calibration  procedures,  while  the  agency 
format  provides  only  an  inspection 
document  involving  the  dummy's  initial 
conformance  to  dimensional  mass  and 
fit-for-assembly  specifications,  as  well 
as  objective  assembly  and  disassembly 
procedures. 

For  these  reasons,  NHTSA  has 
decided  against  adopting  the  SAE  user's 
manual  and  has  developed  a 
publication,  "Procediues  for  Assembly, 
Disassembly,  and  Inspection  (PADI)  of 
the  Hybrid  m  6-year-old  Child  Crash 
Test  Dununy,  Alpha  version"  (August, 
1999) '  for  the  following  reasons: 

•  "The  agency-developed  procedure 
for  disassembly,  assembly  and 
inspection  provide  imambiguous,  direct 
and  straightforward  instructions; 

•  The  document  references  only 
essential  drawings  based  on  the  final 
rule  parts  list; 

•  Important  and  detailed 
photographic  views  are  included  to 
facilitate  the  assembly-disassembly 
process,  including  the  mounting  of 
generic  instrumentation; 

•  It  provides  specific  information  for 
calibration  laboratories,  particularly 
useful  for  disassembly  of  any  single 


'  NHTSA  believes  that  the  name  "user's  manual" 
for  this  document  is  a  misnomer  given  its  intended 
purpose.  As  the  name  implies,  the  user's  manual 
should  provide  instructions  on  how  to  use  the 
dummy,  rather  than  how  to  inspect  it  and  perform 
its  assembly/disassembly. 
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major  component,  determination  of 
instrumentation  polarity,  and  the 
measurement  o '  impactor  moment  of 
inertia; 

•  It  uniquely  provides 
recommendatic  ns  for  cable  and 
coiuiector  routi  ag  and  attachment  based 
on  lessons  lean  led  in  the  agency  test 
program; 

•  It  includes  important  torque 
specifications  f  )r  all  fasteners  used  in 
the  diunmy; 

•  It  supports  all  elements  of  the  final 
rule  and  will  facilitate  the  dummy's  use 
in  agency  required  testing  activities;  and 

•  Its  publical  ion  and  copying  are  not 
hampered  by  c(  ipyright  claims. 

EX.  Dummy  Av  lilability 

At  the  issuan  ce  of  the  NPRM.  the 
agency  noted  tl  at  only  one 
manufacturer  (1 TSS)  was  producing  the 
H-II16C  diunm  '.  Although  the  dummy 
has  been  availa  jle  for  several  years,  its 
use  has  been  lii  nited  primarily  to 
research  applic  ations.  Mitsubishi 
commented  tha  t  it  did  not  have 
sufficient  time  ;o  evaluate  the  proposed 
dummy  and  co  ild  not  offer  extensive 
comments. 

Numerous  oi  janizations  possessed 
the  Hybrid  III  &^year-old  type  dummy 
when  the  NPRM  was  published. 
Additionally,  over  a  year  has  passed 

kce  of  the  NPRM.  During 
terested  parties  have  had 
procure  and  evaluate  the 
Dvide  additional 
j  agency  expressly  invites 
and  routinely  (Considers  all  comments 
submitted  outside  of  the  comment 
period,  but  prier  to  arriving  at  a  final 
agency  positiom.  Also,  during  this 
period,  considerable  further  discussions 
have  taken  place  at  the  SAE  DTES 
regarding  adequacy  of  this  dummy  in 
calibration  and  test  applications. 
Interested  parties  have  had  sufficient 
opport\uiity  to  .avail  themselves  of  the 
information  thi  it  is  contained  in  the 
minutes  of  thoiie  meetings.  Inasmuch  as 
no  other  comm  ents  were  received 
regarding  the  availability  of  the  diunmy, 
it  is  assumed  that  Mitsubishi  as  well  as 
others  were  sansfied  with  the  dummy  as 
proposed  in  the  NPRM. 

X.  Other  1 

The  NPRM  droposed  that 
conformance  of  the  dimuny's  structural 
properties  wov  Id  be  checked  before  and 
after  any  compfliance  testing.  When  we 
published  the  "JPRM  for  the  Hybrid  HI 
5th  percentile  idult  small  female 
dxmuny  on  Sejitember  3, 1998,  63  FR 
46981,  we  dec  ded  to  specify  that  the 
dummy  confoi  m  to  this  part  in  every 
respect  before  ts  use  in  any  test,  but  not 
after.  The  NPR  ^s  for  the  Hybrid  III  3- 


since  the  issua 
this  time,  all  ii 
ample  time  to 
dxunmy  and  pr 
comments.  The 


year-old  child  test  dummy  (64  FR  4385, 
January  28,  1999)  and  the  12-month-old 
infant  dummy  (CRABI)  (64  FR  10965, 
March  8, 1999)  proposed  the  same 
specification  as  the  one  proposed  for  the 
small  adult  female  dummy.  A  full 
explanation  of  the  agency's  rationale 
can  be  found  in  the  NPRM  for  the  small 
adult  female  dununy.  The  agency 
rationale  for  the  change  in  when  to 
check  for  structural  conformance  is  as 
applicable  for  the  H-ni6C  as  it  is  for  the 
other  diunmies.  Accordingly,  section 
572.121(c)  has  been  changed  to  adopt 
the  language  used  in  the  NPRMs  for  the 
other  pending  dummy  rulemakings. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  'Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4, 1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  the  Executive  Order 
12866.  Consequently,  it  was  not 
reviewed  by  the  Q^ce  of  Management 
and  Budget.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979). 


This  document  amends  49  CFRPart 
572  by  adding  design  and  performance 
specifications  for  a  new  six-year-old 
child  dummy  which  the  agency  may 
later  separately  propose  for  use  in  the 
Federal  motor  vehicle  safety  standards. 
This  rule  indirectly  imposes 
requirements  on  only  those  businesses 
which  choose  to  manufacture  or  test 
with  the  duimny,  in  that  the  agency  will 
only  use  dummies  for  compliance 
testing  that  meet  all  of  the  criteria 
specified  in  this  rule.  It  may  indirectly 
affect  vehicle  and  child  seat 
manufactiu^rs  if  it  is  incorporated  by 
reference  into  the  advanced  air  bag 
rulemaking  or  a  future  Child  Seating 
Systems  (FMVSS  No.  213)  rulemaking. 

The  cost  of  an  uninstnmiented  H- 
ni6C  dummy  is  approximately  $30,000. 
Instrumentation  will  add  approximately 
$25,000  to  $41,000  to  the  cost, 
depending  on  the  number  of  data 
channels  the  user  chooses  to  collect. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  no  further 
regulatory  evaluation  is  necessary. 

Executive  Order  13132 

We  have  analyzed  this  rule  in 
accordance  with  Executive  Order  13132 
("Federalism").  We  have  determined 
that  this  rule  does  not  have  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroiunental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  enviroiunental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  It  does  indirectly  involve 
decisions  based  on  health  risks  that 
disproportionately  affect  children, 
namely,  the  risk  of  deploying  air  bags  to 
children.  However,  this  rulemaking 
serves  to  help  vehicle  and  air  bag 
manufacturers  to  take  steps  to  reduce 
that  risk. 

Executive  Order  12778 

Piusuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  rule  will  have 
any  retroactive  effect.  This  rule  does  not 
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have  any  retroactive  effect.  A  petition 
for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prerequisite  to  an  action  seeking  judicial 
review  of  this  rule.  This  rule  does  not 
preempt  the  states  from  adopting  laws 
or  regulations  on  the  same  subject, 
"except  that  it  does  preempt  a  state 
regulation  that  is  in  actual  conflict  with 
the  federal  regulation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  federal  statute. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jiu-isdictions).  However,  no  regulatory 
flexibility  cuialysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantia 
number  of  small  entities. 

I  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  {5  U.S.C.  601  et  seq.)  and 
certify  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  does  not  impose  or  rescind  any 
requirements  for  anyone.  The 
Regulatory  Flexibility  Act  does  not, 
therefore,  require  a  regulatory  flexibility 
analysis. 

National  Environmental  Policy  Act 

We  have  analyzed  this  amendment  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number.  This  rule  does  not  propose  any 
new  information  collection 
requirements. 


National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

The  H-in6C  dummy  that  is  the  subject 
of  this  dociunent  was  developed  under 
the  auspices  of  the  SAE.  All  relevant 
SAE  standards  were  reviewed  as  part  of 
the  development  process.  The  following 
volimtary  consensus  standards  have 
been  used  in  developing  the  dummy: 

•  SAE  Recommended  Practice  J2 11- 
1995  Instrumentation  for  Impact  Tests — 
Parts  1  and  2,  dated  March,  1995;  and 

•  SAE  J1733  Information  Report, 
titled  "Sign  Convention  for  Vehicle 
Crash  Testing",  dated  December  1994. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
bm-densome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  rule  does  not  impose  any 
unfunded  mandates  under  the 


Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  does  not  meet  the 
definition  of  a  Federal  mandate  because 
it  does  not  impose  requirements  on 
anyone.  Further,  it  will  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this    ~ 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  572 

Incorporation  by  reference.  Motor 
vehicle  safety. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  572  as 
follows: 

PART  572— ANTHROPOMORPHIC 
TEST  DEVICES 

1.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  49  CFR  part  572  is  amended  by 
adding  a  new  subpart  N  consisting  of 
§§  572.120-572.127  to  read  as  follows: 

Subpart  N — Six-year-old  Child  Test  Dummy. 
Alpha  Version 

Sec. 

572.120  Incorporation  by  reference. 

572.121  General  description. 

572.122  Head  assembly  and  test  procedure. 

572.123  Neck  assembly  and  test  procedure. 

572.124  Thorax  assembly  and  test 
procedure. 

572^125    Upper  and  lower  torso  assemblies 
and  torso  flexion  test  procedure. 

572.126  Knees  and  knee  impact  test 
procedure. 

572.127  Test  conditions  and 
instrumentation. 

Subpart  N— Six-year-old  Child  Test 
Dummy,  Alpha  Version 

§Sf2.120    Incorporation  by  reference. 

(a)  The  following  materials  are  hereby 
incorporated  into  this  subpart  by 
reference: 

(1)  A  drawings  and  inspection 
package  entitled  "Drawings  and 
Specifications  for  the  Hybrid  III  6-year- 
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old  Dummy  (August  1999)".  consisting 
of: 

(i)  Drawing  "«Jo.  127-1000.  Head 
Assembly. 

(ii)  Drawing  No.  127-1015.  Neck 
Assembly. 

(iii)  Drawin    No.  127-2000,  Upper 
Torso  Assemb  y. 

(iv)  Drawini  No.  127-3000,  Lower 
Torso  Assemh  y. 

(v)  Drawing  No.  127-4000,  Leg 
Assembly, 

(vi)  Drawini  No.  127-5000,  Ann 
Assembly.  an( 

(vii)  The  H>brid  III  Six-year-old  Parts 
List. 

(2)  A  procee  iu"es  manual  entitled 
"Procedures  f  tr  Assembly,  Disassembly, 
and  Inspectio: » (PADl)  of  the  Hybrid  III 
6-year-old  Ch:  Id  Crash  Test  Dummy, 
Alpha  Versioii  (August  1999)"; 

(3)  SAE  Reoommended  Practice  J211- 
1995  Instnun*  ntation  for  Impact  Tests — 

,  dated  March,  1995"; 

(4)  SAE  Jl7  13  Information  Report, 
titled  "Sign  Convention  for  Vehicle 

dated  December  1994. 
(b)  The  Difdctor  of  the  Federal 
Register  appri  ved  those  materials 
incorporated  )y  reference  in  accordance 
552(a)  and  1  CFR  part  51. 
'  naterials  may  be 
inspected  at  ^  HTSA's  Technical 
Reference  Lib  ary,  400  Seventh  Street 
S.W..  room  51 09,  Washington,  DC.  or  at 
the  Office  of  t  le  Federal  Register,  800 


with  5  U.S.C. 
Copies  of  the 


North  Capitol 


Hvlr 


§572.121 

(a)  The 
dummy  is  de 
specification! 
materials 

(DTechnidal 
specification! 
the  titles  of  w  hich 

(2)  Procedires 
Disassembly. 


Street.  NW.  Suite  700. 


Washington,  \  )C 

(c)  The  inc(  rporated  materials  are 
available  as  f(  llows: 

(1)  The  Dra  vings  and  Specifications 
for  the  Hybric  III  6-year-old  Dummy 
(August  1999  referred  to  in  paragraph 
(a)(1)  of  this  section  and  the  Procedures 
for  Assembly  Disassembly,  and 
Inspection  (P.  ^I)  of  the  Hybrid  III  6- 
year-old  Chil(   Crash  Test  Dummy, 
Alpha  Versio  i  (August  1999)  referred  to 
in  paragraph  a)(2)  of  this  s^rtion,  are 
available  fror  i  Reprographic 
Technologies  9000  Virginia  Manor 
Road,  Beltsvi  le.  MD  20705  (301)  419- 
5070. 

(2)  The  SAt  materials  referred  to  in 
paragraphs  (a  (3)  and  (a)(4)  of  this 
section  are  av  ailable  from  the  Society  of 
Automotive  I  ngineers.  Inc.,  400 
Commonwea  th  Drive,  Warrendale,  PA 
15096. 


GeMral  description. 

id  III  type  6-year-old 
ined  by  drawings  and 
containing  the  following 


drawings  and 
package  P/N  127-0000. 
are  listed  in  Table  A; 
for  Assembly, 
and  Inspection  (PADI)  of 


the  Hybrid  III  6-year-old  test  dummy. 
Alpha  version  (August  1999). 

Table  A 


Component  assembly 

Drawing 
number 

Head  assemblv           

127-1000 

Neck  assemblv      

127-1015 

Uooer  torso  assemblv     

127-2000 

Lower  torso  assemblv    

127-3000 

Lea  assemblv        

127^000 

Arm  assemblv 

127-5000 

(b)  Adjacent  segments  are  joined  in  a 
maimer  such  that  except  for  contacts 
existing  imder  static  conditions,  there  is 
no  contact  between  metallic  elements 
throughout  the  range  of  motion  or  under 
simulated  crash  impact  conditions. 

(c)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy  must 
conform  to  this  Subpart  in  every  respect 
before  use  in  any  test  similar  to  those 
specified  in  Standard  208,  "Occupant 
Crash  Protection",  and  Standard  213, 
"Child  Restraint  Systems". 

§  572.1 22    Head  assembly  and  test 
procedure 

(a)  The  head  assembly  for  this  test 
consists  of  the  complete  head  (drawing 
127-1000).  a  six-axis  neck  transducer 
(drawing  SA572-S11)  or  its  structural 
replacement  (drawing  78051-383X).  a 
head  to  neck-to-pivot  pin  (drawing 
78051-339),  and  3  accelerometers 
(drawing  SA572-S4). 

(b)  When  the  head  assembly  in 
paragraph  (a)  of  this  section  is  dropped 
from  a  height  of  376.0  ±  1.0  mm  (14.8 

±  0.04  in)  in  accordance  with  paragraph 
(c)  of  this  section,  the  peak  resultant 
acceleration  at  the  location  of  the 
accelerometers  at  the  head  CO  may  not 
be  less  than  245  G  or  more  than  300  G. 
The  resultant  acceleration  vs.  time 
history  curve  shall  be  unimodal; 
oscillations  occurring  after  the  main 
pulse  must  be  less  than  10  percent  of 
the  peak  resultant  acceleration.  The 
lateral  acceleration  shall  not  exceed  15 
g's  (zero  to  peak). 

(c)  Head  test  procedure.  The  test 
procedure  for  the  head  is  as  follows: 

(1)  Soak  the  head  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6  °C 
(66  and  78  °F)  and  a  relative  hxunidity 
from  10  to  70  percent  for  at  least  four 
hours  prior  to  a  test. 

(2)  Prior  to  the  test,  clean  the  impact 
surface  of  the  skin  and  the  impact  plate 
surface  with  isopropyl  alcohol, 
trichloroethane,  or  an  equivalent.  The 
skin  of  the  head  must  be  clean  and  dry 
for  testing. 

(3)  Suspend  the  head  assembly  as 
shown  in  Figure  Nl.  The  lowest  point 


on  the  forehead  must  be  376.0  ±1.0  mm 
(14.8  ±  0.04  in)  from  the  impact  surface 
and  the  head  must  be  oriented  to  an 
incline  of  62  ±  1  deg.  between  the  "D" 
plane  as  shov«i  in  Figure  Nl  and  the 
plane  of  the  impact  surface.  The  1.57 
mm  (0.062  in)  diameter  holes  located  on 
either  side  of  the  dummy's  head  shall  be 
used  to  ensiue  that  the  head  is  level 
with  respect  to  the  impact  svuface. 

(4)  Drop  the  head  assembly  from  the 
specified  height  by  means  that  ensiue  a 
smooth,  instant  release  onto  a  rigidly 
supported  flat  horizontal  steel  plate 
which  is  50.8  mm  (2  in)  thick  and  610 
mm  (24  in)  square.  The  impact  siu-face 
shall  be  clean,  dry  and  have  a  micro 
finish  of  not  less  than  203.2.  x  10-*  mm 
(8  micro  inches)  (RMS)  and  not  more 
than  2032.0  x  10-*  mm  (80  micro  inches) 
(RMS). 

(5)  Allow  at  least  2  hours  between 
successive  tests  on  the  same  head. 

§  572.1 23    Neck  assembly  and  test 
procedure. 

(a)  The  neck  assembly  for  the 
purposes  of  this  test  consists  of  the 
assembly  of  components  shown  in 
drawing  127-1015. 

(b)  Wnen  the  head-neck  assembly 
consisting  of  the  head  (drawing  127- 
1000).  neck  (drawing  127-1015),  pivot 
pin  (drawing  78051-339),  bib  simulator 
(drawing  TE127-1025,  neck  bracket 
assembly  (drawing  127-8221),  six-axis 
neck  transducer  (drawing  SA572-S11). 
neck  moimting  adaptor  (drawing  TE- 
2208-061),  and  three  accelerometers 
(drawing  SA572-S4)  installed  in  the 
head  assembly  as  specified  in  §572.122, 
is  tested  according  to  the  test  procedure 
in  paragraph  (c)  of  this  section,  it  shall 
have  the  following  characteristics: 

(1)  Flexion,  (i)  Plane  D,  referenced  in 
Figure  N2,  shall  rotate  in  the  direction 
of  preimpact  flight  with  respect  to  the 
pendulum's  longitudinal  centerline 
between  74  degrees  and  92  degrees. 
Within  this  specified  rotation  corridor, 
the  peak  moment  about  the  occipital 
condyles  shall  be  not  less  than  27  N-m 
(19.9  ft-lbf)  and  not  more  than  33  N-m 
(24.3  ft-lbf). 

(ii)  The  positive  moment  shall  decay 
for  the  first  time  to  5  N-m  (3.7  ft-lbf) 
between  103  ms  and  123  ms. 

(iii)  The  moment  shall  be  calculated 
by  the  following  formula:  Moment  (N- 
m)  =  My -(0.01 778m)  x(Fx). 

(iv)  My  is  the  moment  about  the  y-axis 
and  Fx  is  the  shear  force  measured  by 
the  neck  transducer  (drawing  SA572- 
Sll)  and  0.01778m  is  the  distance  from 
force  to  occipital  condyle. 

(2)  Extension,  (i)  Plane  D,  referenced 
in  Figure  N3,  shall  rotate  in  the 
direction  of  preimpact  flight  with 
respect  to  the  pendulum's  longitudinal 
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centerline  between  85  degrees  and  103 
degrees.  Within  this  specified  rotation 
corridor,  the  peak  moment  about  the 
occipital  condyles  shall  be  not  more 
than  - 19  N-m  ( - 14  ft-lbf)  and  not  less 
than  -  24  N-m  ( -  17.7ft-lbf). 

(ii)  The  negative  moment  shall  decay 
for  the  first  time  to  -  5  N-m  ( -  3.7  ft- 
lbf)  between  123  ms  and  147  ms. 

(iii)  The  moment  shall  be  calculated 
by  the  following  formula:  Moment  (N- 
m)  =  My— (0.01778m)  x  (Fx). 

(iv)  My  is  the  moment  about  the  y-axis 
and  Fx  is  the  shear  force  measured  by 
the  neck  transducer  (drawing  SA572- 
Sll)  and  0.017778m  is  the  distance 
from  force  to  occipital  condyle. 

(3)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
materi^. 


(c)  Test  procedure.  The  test  procedure 
for  the  neck  assembly  is  as  follows: 

(1)  Soak  the  neck  assembly  in  a 
controlled  environment  at  any 
temperatiu-e  between  20.6  and  22.2  °C 
(69  and  72  °F]  and  a  relative  humidity 
between  10  and  70  percent  for  at  least 
four  hours  prior  to  a  test. 

(2)  Torque  the  jam  nut  (drawing 
9000341}  on  the  neck  cable  (drawing 
127-1016)  to  0.23  ±  0.02  N-m  (2.0  ±  0.2 
in-lbs). 

(3)  Mount  the  head-neck  assembly, 
defined  in  paragraph  (b)  of  this  section, 
on  the  penduliun  so  the  midsagittal 
plane  of  the  head  is  vertical  and 
coincides  with  the  plane  of  motion  of 
the  pendulum  as  showm  in  Figure  N2  for 
flexion  tests  and  Figure  N3  for  extension 
tests. 

Table  B 


(4)  Release  the  pendulum  and  allow  it 
to  fall  freely  ft-om  a  height  to  achieve  an 
impact  velocity  of  4.95  ±  0.12  m/s  (16.2 
±  0.4  ft/s)  for  flexion  tests  and  4.3  ±  0.12 
m/s  (14.10  ±  0.40  ft/s)  for  extension 
tests,  measured  by  an  aCcelerometer 
mounted  on  the  pendulum  as  shown  in 
Figure  22  of  49  CFR  572  at  the  instant 
of  contact  with  the  honey  comb. 

(i)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
material.  All  data  channels  should  be  at 
the  zero  level  at  this  time. 

(ii)  Stop  the  pendulum  from  the 
initial  velocity  with  an  acceleration  vs. 
time  pulse  which  meets  the  velocity 
change  as  specified  below.  Integrate  the 
pendulum  acceleration  data  channel  to 
obtain  the  velocity  vs.  time  cvirve: 


Time 

Pendulum  pulse 

m^ 

Flexion 

Extension 

m/s 

ft/s 

m/s 

ft/s 

10  

1.2-1.6 
2.4-3.4 
3  8-5  0 

3.9-5.3 

7.9-11.2 

12  5-16  4 

1.0-1  4 
2.2-3.0 
3.2-4.2 

33-4  6 

20  

7  2  9  8 

30 

10  5-13  8 

§  572.1 24    Thorax  assembly  and  test 
procedure. 

(a)  Thorax  (upper  torso)  assembly. 
The  thorax  consists  of  the  part  of  the 
torso  assembly  shown  in  drawing  127- 
2000. 

(b)  When  the  anterior  surface  of  the 
thorax  of  a  completely  assembled 
dummy  (drawing  127-0000)  is  impacted 
by  a  test  probe  conforming  to  section 
572.127(a)  at  6.71  ±  0.12  m/s  (22.0  ±  0.4 
ft/s)  according  to  the  test  procedure  in 
paragraph  (c)  of  this  section: 

(1)  The  maximum  sternum 
displacement  (compression)  relatii^e  to 
the  spine,  measured  with  chest 
deflection  transducer  (drawing  SA572- 
S50),  must  be  not  less  than  38.0  mm 
(1.50  in)  and  not  more  than  46.0  mm 
(1.80  in).  Within  this  specified 
compression  corridor,  the  peak  force, 
measured  by  the  probe  in  accordance 
with  section  572.127,  shall  not  be  less 
than  1150  N  (259  Ibf)  and  not  more  than 
1380  N  (310  Ibf).  The  peak  force  after 
12.5  mm  (0.5  in)  of  sternum 
displacement  but  before  reaching  the 
minimum  required  38.0  mm  (1.5  in) 
sternum  displacement  limit  shall  not 
exceed  by  more  than  5%  the  value  of 
the  peak  force  measured  within  the 
required  displacement  limit. 

(2)  The  internal  hysteresis  of  the 
ribcage  in  each  impact  as  determined  by 
the  plot  of  force  vs.  deflection  in 


paragraph  (b)(1)  of  this  section  shall  be 
not  less  than  65  percent  but  not  more 
than  85  percent. 

(c)  Test  procedure.  The  test  procedure 
for  the  thorax  assembly  is  as  follows: 

(1)  Soak  the  dummy  in  a  controlled 
environment  at  any  temperature 
between  20.6  and  22.2  °C  (69  and  72  °F) 
and  a  relative  humidity  between  10  and 
70  percent  for  at  least  foiu-  hours  prior 
to  a  test. 

(2)  Seat  and  orient  the  dummy, 
wearing  a  light-weight  cotton  stretch 
short-sleeve  shirt  and  above-the-knee 
pants,  on  a  seating  siuface  without  back 
support  as  shown  in  Figure  N4,  with  the 
limbs  extended  horizontally  and 
forward,  parallel  to  the  midsagittal 
plane,  the  midsagittal  plane  vertical 
within  ±  1  degree  and  the  ribs  level  in 
the  anterior-posterior  and  lateral 
directions  within  ±  0.5  degrees. 

(3)  Establish  the  impact  point  at  the 
chest  midsagittal  plane  so  that  the 
impact  point  of  the  longitudinal 
centerline  of  the  probe  coincides  with 
the  midsagittal  plane  of  the  dummy 
within  ±  2.5  nun  (0.1  in)  and  is  12.7  ± 
1.1  mm  (0.5  ±  0.04  in)  below  the 
horizontal-peripheral  centerline  of  the 
No.  3  rib  and  is  within  0.5  degrees  of  a 
horizontal  line  in  the  dummy's 
midsagiftal  plane. 

(4)  Impact  the  thorax  with  the  test 
probe  so  that  at  the  moment  of  contact 


the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dummy's  midsagittal  plane. 

(5)  Guide  the  test  probe  during  impact 
so  that  there  is  no  significant  lateral, 
vertical  or  rotational  movement. 

§  572.1 25  Upper  and  lovyer  torso 
assemblies  and  torso  flexion  test 
procedure. 

(a)  Upper/lower  torso  assembly.  The 
test  objective  is  to  determine  the 
stiffness  effects  of  the  lumbar  spine 
(drawing  127-3002),  including  cable 
(drawing  127-8095),  mounting  plate 
insert  (drawing  910420-048),  nylon 
shoulder  bushing  (drawing  9001373), 
nut  (drawing  9001336),  and  abdominal 
insert  (drawing  127-8210),  on  resistance 
to  articulation  between  upper  torso 
assembly  (drawing  127-2000)  and  lower 
torso  assembly  (drawing  127-3000). 

(b)(1)  When  the  upper  torso  assembly 
of  a  seated  dummy  is  subjected  to  a 
force  continuously  applied  at  the  head 
to  neck  pivot  pin  level  through  a  rigidly 
attached  adaptor  bracket  as  show^n  in 
Figure  N5  according  to  the  test 
procediu-e  set  out  in  paragraph  (c)  of 
this  section,  the  lumbar  spine-abdomen 
assembly  shall  flex  by  an  amount  that 
permits  the  upper  torso  assembly  to 
translate  in  angular  motion  imtil  the 
machined  rear  surface  of  the  instrument 
cavity  at  the  back  of  the  thoracic  spine 
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box  is  at  45  ±  0  5  degrees  relative  to  the 
vertical  transverse  plane,  at  which  time 
the  force  appli<  d  as  shown  in  Figure  N5 
must  be  not  les  i  than  147  N  (33  Ibf)  and 
not  more  than  :  00  N  (45  Ibf).  and 

(2)  Upon  rem  oval  of  the  force,  the 
torso  assembly  must  return  to  within  8 
degrees  of  its  ii  itial  position. 

(c)  Test  proa  dure.  The  test  procedure 
for  the  torso  as!  emblies  is  as  follows: 

(1)  Soak  the  ( lunmy  in  a  controlled 
environment  at  any  temperatiu'e 
between  18.9  a:  id  25.6  °C  (66  and  78  °F) 
and  a  relative  h  umidity  between  10  and 
70  percent  for  i  t  least  foiu-  hoius  prior 
to  a  test. 

(2)  Attach  th(  i  dummy  (with  or 
without  the  leg  s  below  the  femiu-s)  to 
the  fixture  in  a  seated  posture  as  shown 
in  Figure  N5. 

(3)  Secure  th  (  pelvis  at  the  pelvis 
instrument  cav  ty  rear  face  by  threading 
four  'A  in  cap  s  crews  into  the  available 
threaded  attacl  ment  holes.  Tighten  the 
mountings  so  t  lat  the  test  material  is 
rigidly  affixed  o  the  test  fixture  and  the 
pelvic-lumbar  oining  surface  is 
horizontal. 

(4)  Flex  the  t  lorax  forward  three 
times  between  /ertical  and  until  the 
torso  reference  plane,  as  shown  in  figure 
N5,  reaches  30  ±  2  degrees  from  vertical. 
Bring  the  torso  to  vertical  orientation, 
remove  all  exte  rnally  applied  flexion 
forces,  and  wait  30  minutes  before 
conducting  the  test.  During  the  30- 
minute  waiting  period,  the  dummy's 
upper  torso  shi  11  be  externally 
supported  at  oi  near  its  vertical 
orientation  to  \  revent  sagging. 

(5)  Remove  t  le  external  support  and 
wait  two  minu  es.  Measure  the  initial 
orientation  of  t  le  torso  reference  plane 
of  the  seated,  v  nsupported  dummy  as 
shown  in  Figui  e  N5.  This  initial  torso 
orientation  anj  le  may  not  exceed  22 
degrees. 

(6)  Attach  th  i  loading  adapter  bracket 
to  the  spine  of  the  dummy,  the  pull 
cable,  and  the  oad  cell  as  shown  in 
Figure  N5. 

(7)  Apply  a  tjnsion  force  in  the 
midsagittal  pla  ne  to  the  pull  cable  as 
shown  in  Figui  e  N5  at  any  upper  torso 
deflection  rate  between  0.5  and  1.5 
degrees  per  se(  ond,  until  the  torso 
reference  plani  i  is  at  45  ±  0.5  degrees  of 
flexion  relativ*  to  the  vertical  transverse 
plane  as  showi  i  in  Figure  N5. 

(8)  Continue  to  apply  a  force 
sufficient  to  m  lintain  45  ±  0.5  degrees 
of  flexion  for  ID  seconds,  and  record  the 
highest  appliei  I  force  during  the  10- 
second  period 

(9)  Release  all  force  as  rapidly  as 
possible,  and  iieasure  the  return  angle 
at  3  minutes  oi  any  time  thereafter  after 
the  release. 


§  572.1 26    Knees  and  knee  impact  test 
procedure. 

(a)  Knee  assembly.  The  knee  assembly 
is  part  of  the  leg  assembly  (drawing 
127-4000-1  and -2). 

(b)  When  the  knee  assembly, 
consisting  of  knee  machined  (drawing 
127-^013),  knee  flesh  (drawing  127- 
4011),  lower  leg  (drawing  127-4014), 
the  foot  assembly  (drawing  127-4030-1 
(left)  and  -2  (right))  and  femur  load 
transducer  (drawing  SA572-S10)  or  its 
structural  replacement  (drawing  127- 
4007)  is  tested  according  to  the  test 
procediu-e  in  section  572.127(c).  the 
peak  resistance  force  as  measured  with 
the  test  probe  mounted  accelerometer 
must  be  not  less  than  2.0  kN  (450  Ibf) 
and  not  more  than  3.0  kN  (625  Ibf). 

(c)  Test  Procedure.  The  test  procedure 
for  the  knee  assembly  is  as  follows: 

(1)  Soak  the  knee  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6  °C 
(66  and  78  °F)  and  a  relative  humidity 
from  10  to  70  percent  for  at  least  four 
hours  prior  to  a  test. 

(2)  Mount  the  test  material  and  secure 
it  to  a  rigid  test  fixture  as  shown  in 
Figure  N6.  No  contact  is  permitted 
between  any  part  of  the  foot  or  tibia  and 
any  exterior  surface. 

(3)  Align  the  test  probe  so  that 
throughout  its  stroke  and  at  contact  with 
the  knee  it  is  within  2  degrees  of 
horizontal  and  collinear  with  the 
longitudinal  centerline  of  the  femur. 

(4)  Guide  the  pendulum  so  that  there 
is  no  significant  lateral  vertical  or 
rotational  movement  at  time-zero. 

(5)  The  test  probe  velocity  at  the  time 
of  contact  shall  be  2.1  ±  0.03  m/s  (6.9 

#  0.1  ft/s). 

§  572.1 27    Test  conditions  and 
instrumentation. 

(a)  The  test  probe  for  thoracic  impacts 
shall  be  of  rigid  metallic  construction, 
concentric  in  shape,  and  symmetric 
about  its  longitudinal  axis.  It  shall  have 
a  mass  of  2.86  ±  0.02  kg  (6.3  ±  0.05  lbs) 
and  a  minimiun  mass  moment  of  inertia 
of  622  kg-cm-  (0.55  Ibs-in-sec-)  in  yaw 
and  pitch  about  the  CG.  Va  of  the  weight 
of  the  suspension  cables  and  their 
attachments  to  the  impact  probe  must  be 
included  in  the  calculation  of  mass,  and 
such  components  may  not  exceed  five 
percent  of  the  total  weight  of  the  test 
probe.  The  impacting  end  of  the  probe, 
perpendicular  to  and  concentric  with 
the  longitudinal  axis,  must  be  at  least 
12.7  mm  (0.5  in)  long,  and  have  a  flat, 
continuous,  and  non-deformable  101.6  ± 
0.25  mm  (4.00  ±  0.01  in)  diameter  face 
with  a  maximum  edge  radius  of  12.7 
mm  (0.5  in).  The  probe's  end  opposite 
to  the  impact  face  must  have  provisions 
for  mounting  of  an  accelerometer  with 


its  sensitive  axis  collinear  with  the 
longitudinal  axis  of  the  probe.  No 
concentric  portions  of  the  impact  probe 
may  exceed  the  diameter  of  the  impact 
face.  The  impact  probe  shall  have  a  free 
air  resonant  frequency  of  not  less  than 
1000  Hz. 

(b)  The  test  probe  for  knee  impacts 
shall  be  of  rigid  metallic  construction, 
concentric  in  shape,  and  symmetric 
about  its  longitudinal  axis.  It  shall  have 
a  mass  of  0.82  ±  0.01  kg  (1.8  ±  0.02  lbs) 
and  a  minimum  mass  moment  of  inertia 
of  34  kg-cm^  (0.03  Ibs-in-sec^)  in  yaw 
and  pitch  about  the  CG.  Vs  of  the  weight 
of  the  suspension  cables  and  their 
attachments  to  the  impact  probe  must  be 
included  in  the  calculation  of  mass,  and 
such  components  may  not  exceed  five 
percent  of  the  total  weight  of  the  test 
probe.  The  impacting  end  of  the  probe, 
perpendicular  to  and  concentric  with 
the  longitudinal  axis,  must  be  at  least 
12.7  nun  (0.5  in)  long,  and  have  a  flat, 
continuous,  and  non-deformable  76.2  ± 
0.2  mm  (3.00  ±  0.01  in)  diameter  face 
with  a  maximum  edge  radius  of  12.7 
mm  (0.5  in).  The  probe's  end  opposite 
to  the  impact  face  must  have  provisions 
for  mounting  an  accelerometer  with  its 
sensitive  axis  collinear  with  the 
longitudinal  axis  of  the  probe.  No 
concentric  portions  of  the  impact  probe 
may  exceed  the  diameter  of  the  impact 
face.  The  impact  probe  must  have  a  free 
air  resonant  frequency  of  not  less  than 
1000  Hz. 

(c)  Head  accelerometers  shall  have 
dimensions,  response  characteristics, 
and  sensitive  mass  locations  specified 
in  drawing  SA572-S4  and  be  mounted 
in  the  head  as  shown  in  drawing  127- 
0000  sheet  3. 

(d)  Neck  force/ moment  transducer.  (1) 
The  upper  neck  force/moment 
transducer  shall  have  the  dimensions, 
response  characteristics,  and  sensitive 
axis  locations  specified  in  drawing 
SA572-S11  and  be  mounted  in  the 
head-neck  assembly  as  shown  in 
drawing  127-0000  sheet  3. 

(2)  The  optional  lower  neck  force/ 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA572-S26  and  be  mounted  as 
shown  in  drawing  127-0000  sheet  3. 

(e)  The  thorax  accelerometers  shall 
have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA572- 
S4  and  be  mounted  in  the  torso 
assembly  in  triaxial  configuration  at  T4, 
and  as  optional  instrumentation  in 
uniaxial  for-  and-aft  oriented 
configuration  on  the  most  anterior  ends 
of  ribs  #1  and  #6  and  at  the  spine  box 

at  the  levels  of  #1  and  #6  ribs  as  shown 
in  127-0000  sheet  3. 
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(f)  The  chest  deflection  transducer 
shall  have  the  dimensions  and  response 
characteristics  specified  in  drawing 
SA572-S50  and  be  mounted  in  the 
upper  torso  assembly  as  shown  in  127- 
0000  sheet  3. 

(g)  The  optional  lumbar  spine  force- 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA572-S12  and  be  mounted  in 
the  lower  torso  assembly  as  shown  in 
drawing  127-0000  sheet  3  as  a 
replacement  for  lumbar  adaptor  127- 
3005. 

(h)  The  optional  iliac  spine  force 
transducers  shall  have  the  dimensions 
and  response  characteristics  specified  in 
drawing  SA572-S13  and  be  mounted  in 
the  torso  assembly  as  shown  in  drawing 
127-0000  sheet  3  as  a  replacement  for 
ASIS  load  cell  127-3015-1  (left)  and  -2 
(right). 

(i)  The  optional  pelvis  accelerometers 
shall  have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA572- 
S4  and  be  mounted  in  the  torso 
assembly  in  triaxial  configuration  in  the 
pelvis  bone  as  shown  in  drawing  127- 
0000  sheet  3. 


(j)  The  femur  force  transducer  shall 
have  the  dimensions  and  response 
characteristics  specified  in  drawing 
SA72-S10  and  be  mounted  in  the  leg 
assembly  as  shown  in  drawing  127- 
0000  sheet  3. 

(k)  The  outputs  of  acceleration  and 
force-sensing  devices  installed  in  the 
dummy  and  in  the  test  apparatus 
specified  by  this  part  must  be  recorded 
in  individual  data  channels  that 
conform  to  SAE  Recommended  Practice 
J211,  Rev.  Mar95  "Instrumentation  for 
Impact  Tests,"  except  that  the  lumbar 
measurements  are  based  on  CFC  600, 
with  channel  classes  as  follows: 

(1)  Head  acceleration — Class  1000 

(2)  Neck: 

(i)  Forces — Class  1000 
(ii)  Moments — Class  600 
(iii)  Pendulimi  acceleration — Class 
180 

(3)  Thorax: 

(i)  Rib  acceleration — Class  1000 
(ii)  Spine  and  pendulum 
accelerations — Class  180 
(iii)  Sternum  deflection — Class  600 

(4)  Lumbar: 

(i)  Forces — Class  1000 
(ii)  Moments — Class  600 
(iii)  Flexion — Class  60  if  data  chaimel 
is  used 


(5)  Pelvis  accelerations — Class  1000 

(6)  Femur  forces — Class  600 
(1)  Coordinate  signs  for 

instrumentation  polarity  shall  conform 
to  the  Sign  Convention  For  Vehicle 
Crash  Testing,  Surface  Vehicle 
hiformation  Report,  SAE  J1733,  1994- 
12. 

(m)  The  mountings  for  sensing 
devices  shall  have  no  resonance 
frequency  less  than  3  times  the 
frequency  range  of  the  applicable 
channel  class. 

(n)  Limb  joints  must  be  set  at  one  G, 
barely  restraining  the  weight  of  the  limb 
when  it  is  extended  horizontally.  The 
force  needed  to  move  a  limb  segment 
shall  not  exceed  2G  throughout  the 
range  of  limb  motion. 

(o)  Performance  tests  of  the  same 
component,  segment,  assembly,  or  fully 
eissembled  dununy  shall  be  separated  in 
time  by  period  of  not  less  than  30 
minutes  unless  otherwise  noted. 

(p)  Surfaces  of  dummy  components 
may  not  be  painted  except  as  specified 
in  this  subpart  or  in  drawings  subtended 
by  this  subpart. 

BtLUNG  CODE  4910-59-P 
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Figures  to  Subpart  N 

Figure  N  1 
HEAD  DROP  TEST  SET-UP  SPECIFICATIONS 


QUICK  RELEASE 


HEAD  COMPLETE 
(127-1000) 
WITH  HEAD 

ACCELEROMETER  ASST 
(127-1550  REF.) 


STEEL  PLATE 

S0.8x610nim  x610iDm 

(2x24x24  in) 

IMPACT  SURFACE 

FINISH 

203  to  2032  /imm/imn 

(gtoSORMS^iin/in) 


HEAD  SUSPENSION 
CABLES 


D- PLANE 
PERPENDICULAR 
TO  SKULL  CAP/ 
SKULL  INTER- 
FACE 


DROP  HEIGHT 


CENTERLINE 
OF  1.57inm 
(0.062  in)  DIA. 
■  HOLES  IN  SKULL 


"B" 


DISTANCE  "A"  -  DISTANCE  "B"  =  0.0±0.I  mm 

(0±0.004  in) 
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Figure  N  2 
NECK  FLEXION  TEST  SET-UP  SPECIFICATIONS 
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PENDULUM 
CENTERLINE 


DIRECTION  OF 

PENDULUM 

FLIGHT 


BIB  SIMULATOR 
(TE  127-1025  REF.) 

NECKASST 
(127-1015) 

D-PLANE V 

(REF.HG.Nl)    \r 
PERPENDICULAR 
TO  PENDULUM 
CENTERLINE  ±r 


NECKFLEXON 
PENDULUM 
STANDARD  46  CFR 
§  572.33  no.  22 


NECK  ADAPTER 
BRACKET 
(TE-2208-001  REF.) 


ATTACHMENT  BOLT 

CENTERLINE 

NECK  BRACKET  ASST. 
(127-8221) 

PIVOT  PIN 

(78051-339) 

6-AXIS  UPPER 
LOAD  CELL 
(SA572-S11) 


HEAD  COMPLETE 
(127-1000) 
WITH  HEAD 
ACCELEROMETER 
ASS-Y.  (127-1550) 


NOTE: 

PENDULUM  SHOWN  IN  VERTICAL  ORIENTATION 
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Figure  N  3 
NECK  EXTENSION  TEST  SET-UP  SPECIFICATIONS 


PEhfDULUM  CENTERLINE 


26.1  mn  (1.028  in) 

DIRECnON  OF 

PENDULUM 

FLIGHT 

ATTACHMENT  BOLT 
CENTERLINE 

NECK  BRACKET  ASSTf. 
(127-8221) 

NECKASS-Y 
(127-1015) 

6-AXIS  UPPER  NECaC 
LOAD  CELL 
(SA372-S11) 


NECK  EXTENSION 
PENDULUM 
STANDARD  49  CFR 
§  572.33  no.  22 


NECK  ADAPTER 
KIACKET 
(TE-2208-001  REF.) 


BIB  SIMULATOR 
(TE  127-1025  REF.) 


NOTE: 

PENDULUM  SHOWN  IN  VERTICAL  CMUENTATION 


D-PLANE 
(REF.  FIG.  Nl) 
VERFEtmiCULAR 
TO  PENDULUM 
CENTHUJNEil" 


COMPLETE 

(127-1000)  

WITH  ACCELEROMETER 

ASST. 

(127-1550) 


Federal  Register /Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Rules  and  Regulations  2073 


C/3 


b 


tt) 

a. 


I 


CO 

o 


8 

H 

o 

z 

g 

o 


S^ 


5 


u  -> 


2074 


lederal  Register /Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Rules  and  Regulations 


I 


I 

CO 


«n 


o 


I 

H 
U 

H 


i 


fe^lSBlg^SlBl 


Federal  Register /Vol.  65.  No.  9 /Thursday,  January  13,  2000 /Rules  and  Regulations  2075 


Issued:  December  29,  1999. 
Rosalyn  G.  Millman, 

Acting  Administrator. 

[FR  Doc.  00-705  Filed  1-12-00;  8:45  am] 

BILLING  CODE  4910-59-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  635 


[i.D.  010600A] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure. 


summary:  NMFS  closes  for  the  1999 
fishing  year  (June  1,  1999,  through  May 
31,  2000}  the  Angling  category  fishery 
for  large  medium  and  giant  Atlantic 
bluefin  tuna  (BFT)  in  the  southern  area 
(the  waters  off  Delaware  and  states 
south).  Fishing  for,  retaining, 
possessing,  or  landing  large  medium 
and  giant  BFT  (measuring  73  inches 
(185  cm)  curved  fork  length  or  greater) 
under  the  Angling  category'  quota  is 
prohibited  effective  at  11:30  p.m., 
January  8,  2000.  This  action  is  being 
taken  to  prevent  overharvest  of  the 
Angling  category  southern  area 
subquota  for  large  medium  and  giant 
(trophy)  BFT. 
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DATES:  Effectiv  ;  11:30  p.m.  on  January 

8,  2000.  throug  i  May  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 

McHale,  978-2B1-9260. 


'f 


SUPPLEMENTARY 


Regulations  im  )lemented  under  the 
autliority  of  the  Atlantic  Tunas 
Convention  Ac  (16  U.S.C.  971  et  seq.) 
and  the  Magnu  ion-Stevens  Fishery 
Conservation  aid  Management  Act  (16 
U.S.C.  1801  et ;  eg.)  governing  the 
harvest  of  BFT  dv  persons  and  vessels 
subject  to  U.S.  urisdiction  are  found  at 
50  CFR  part  63  i. 

NMFS  is  req  lired,  under  §635.28 
{a){l).  to  file  vi  th  the  Office  of  the 
Federal  Registe  r  for  publication 
notification  of  i  :losure  when  a  BFT 
quota  is  reache  1,  or  is  projected  to  be 
reached.  On  an  J  after  the  effective  date 
and  time  of  sue  h  notification,  for  the 
remainder  of  tl:  e  fishing  year  or  for  a 
specified  perio  1  as  indicated  in  the 

or,  retaining,  possessing, 
under  that  quota 
category  is  pro  libited  until  the  opening 
of  the  subsequ<  nt  quota  period  or  until 
such  date  as  sp  reified  in  the  notice. 

The  1999  BFT  quota  specifications 
issued  pursuant  to  §635.27  set  a  quota 
of  4  mt  of  large  medium  and  giant  BFT 
(measuring  73  nches  (185  cm)  curved 


notice,  fishing 
or  landing  BF7 


INFORMATION: 


fork  length  or  greater)  to  be  harvested  in 
the  soudiern  area  (the  waters  off 
Delaware  and  states  south)  by  vessels 
permitted  in  the  Angling  category  or 
Charter/Headboat  category  during  the 
1999  fishing  year  (64  FR  29806,  June  3, 
1999).  The  southern  area  trophy  BFT 
subquota  was  subsequently  adjusted  to 
4.8  mt  (64  FR  48111,  September  2, 
1999).  Based  on  reported  landings  of 
trophy  BFT  in  the  southern  area,  i.e., 
through  the  North  Carolina  Harvest 
Tagging  Program  and  the  Automated 
Landings  Reporting  System,  and  recent 
effort  in  the  waters  off  North  Carolina, 
NMFS  projects  that  this  subquota  will 
be  reached  by  January  8,  2000. 
Therefore,  through  May  31,  2000, 
fishing  for,  retaining,  possessing,  or 
landing  large  medium  or  giant  BFT  by 
vessels  in  the  Angling  or  Charter/ 
Headboat  category  in  the  southern  area 
must  cease  at  11:30  p.m.,  January  8, 
2000. 

The  intent  of  this  closure  is  to  prevent 
overharvest  of  the  Angling  category 
southern  area  trophy  BFT  subquota. 
Anglers  are  reminded  that  all  BFT 
landed  under  the  Angling  category 
quota  must  be  reported  within  24  hours 
of  landing  to  the  NMFS  Automated 
Landings  Reporting  System  by  calling 
888-USA-TUNA  (888-872-8862)  or,  if 


landed  in  the  state  of  North  Carolina,  to 
a  reporting  station  prior  to  offloading. 
Information  about  the  North  Carolina 
harvest  tagging  program,  including 
reporting  station  locations,  can  be 
obtained  by  calling  (800)  338-7804.  In 
addition,  anglers  aboard  permitted 
vessels  may  continue  to  tag  and  release 
BFT  of  all  sizes  under  a  tag-and-release 
program,  provided  the  angler  tags  all 
BFT  so  caught,  regardless  of  whether 
previously  tagged,  with  conventional 
tags  issued  or  approved  by  NMFS, 
returns  such  fish  to  the  sea  immediately 
after  tagging  with  a  minimum  of  injury, 
and  reports  the  tagging,  and,  if  the  BFT 
was  previously  tagged,  the  information 
on  the  previous  tag  (50  CFR  635.26). 

Classification 

This  action  is  taken  under 
§§  635.27(a)  and  635.28  (a)(1)  and  is 
exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  January  7,  2000. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  00-754  Filed  1-7-00:  4:49  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  rggulatlons.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM/TP-99-500] 

RIN  1904-AB04 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Dishwashers 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Proposed  rule;  reopening  of  the 

comment  period. 

summary:  On  September  28,  1999,  the 
Department  of  Energy  published  a 
proposed  rule  to  revise  the  test 
procedure  for  dishwashers  under  the 
Energy  Policy  and  Conservation  Act  (64 
.FR  54428).  In  response  to  a  request  from 
the  Association  of  Home  Appliance 
Manufacturers  (AHAM),  we  are 
reopening  the  comment  period  for  this 
rulemaking. 

DATES:  The  Department  will  accept 
comments,  data,  and  information 
regarding  the  proposed  rule  no  later 
than  Monday,  February  14,  2000.  Please 
submit  ten  (10)  copies.  In  addition,  the 
Department  requests  that  you  provide 
an  electronic  copy  {SW  diskette)  of  the 
comments  in  WordPerfect^^'^  format. 
ADDRESSES:  Please  send  written 
comments  regarding  the  proposed  rule 
to  Ms.  Brenda  Edwards-Jones  at  the 
following  address:  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE— 41, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 

You  should  identify  all  documents 
both  on  the  envelope  and  on  the 
documents  as  "Energy  Conservaticm 
Program  for  Consumer  Products:  Test 
Procedure  for  Dishwashers,  Docket  No. 
EE-RM/TP-99-500. " 

You  can  read  copies  of  the  transcript 
of  the  public  workshop  held  on 
November  2,  1999,  and  public 


comments  in  the  Freedom  of 
Information  Reading  Room  (Room  No. 
lE-190)  at  the  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  latest  information  regarding  the 
dishwasher  test  procedure  rulem^ng  is 
available  on  the  Building  Research  and 
Standards  web  site  at  the  following 
address:  http://www.eren.doe.gov/ 

buildings/codes standards/notices/ 

notc0024/index.htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0121,  (202)  586- 
8714,  email:  barbara.twigg@ee.doe.gov; 
or  Eugene  Margolis,  Esq.,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  GC-72,  1000  hidependence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-9507,  email: 
eugene.margolis@hq.doe.gov 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  a  Notice  of 
Proposed  Rulemaking  on  September  28, 
1999,  entitled  "Energy  Conservation 
Program  for  Consumer  Products:  Test 
Procedure  for  Dishwashers."  The  notice 
announced  December  13,  1999,  as  the 
end  of  the  written  comment  period.  In 
a  letter  dated  December  9,  1999,  AHAM 
requested  a  postponement  of  the 
deadline  for  the  comment  period  in 
order  to  pursue  possible  testing 
alternatives,  gather  additional  data,  and 
comply  with  some  of  the  requests  for 
information  made  by  the  Department 
during  the  November  2,  1999, 
workshop. 

Because  of  the  complex  issues  raised 
at  the  workshop  concerning  the 
selection  of  a  test  method  that 
acciu-ately  measures  the  energy 
consumption  of  a  variety  of  soil-sensing 
dishwasher  models,  we  are  reopening 
the  comment  period  until  Monday, 
February  14,  2000.  We  are  especially 
interested  in  obtaining  additional 
information  and  suggestions  regarding 
tiy  proposed  formulas  and  procedures 
for  testing  soil-sensing  models.  We  hope 
that  this  time  extension  will  permit  a 
more  comprehensive  investigation  into 
the  performance  mechanisms  of  soil- 
sensing  machines  pertaining  to  cycle 
length,  cycle  response,  and 


corresponding  energy  and  water 
consumption  levels. 

Issued  in  Washington,  DC,  on  January  7, 
2000. 

Dan  W.  Reicher, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  00-852  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  91 

[Docket  No.  26242,  Notice  No.  00-01] 
RIN2120-AF30 

Suspension  of  Certain  Aircraft 
Operations  From  the  Transponder  With 
Automatic  Pressure  Altitude  Reporting 
Capability  Requirement 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  FAA  is  withdrawing  a 
proposal  to  reinstate  and  modify  the 
provisions  of  expired  Special  Federal 
Aviation  Regulation  (SFAR)  No.  62. 
SFAR  No.  62  suspended  certciin 
regulations  requiring  the  installation 
and  use  of  a  transponder  with  automatic 
altitude  reporting  capability  within  30 
nautical  miles  of  a  Class  B  airspace  area 
primary  airport.  SFAR  No.  62  expired 
on  December  30,  1993.  The  proposed 
reinstatement  was  intended  to  provide 
additional  time  during  which  aircraft 
operators  could  equip  their  aircraft  with 
automatic  altitude  reporting 
transponders.  Ten  years  have  passed 
since  implementation  of  the 
requirement  to  install  and  use  automatic 
altitude  reporting  transponders  in 
aircraft  operating  within  30  nautical 
miles  of  a  Class  B  airspace  area.  The 
FAA  finds  that  ample  time  has  been 
provided  for  affected  operators  to 
comply  with  this  equipment 
requirement.  Consequently  the  FAA 
believes  that  the  relief  provided  by  the 
proposed  regulation  is  no  longer 
needed.  Therefore,  the  FAA  is 
withdrawing  this  proposal. 
DATES:  The  proposed  rule  published  on 
August  25,  1994  (59  FR  43994),  is 
withdrawn  as  of  January  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Crum,  Airspace  and  Rules 
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Division, 
Management 
Administration, 
SW,  Washingt 
(202)  267-8783 

supplementary!  information: 
Background 

On  June  21,  :i988.  the  FAA  published 
a  final  rxUe,  the  Transponder  with 
Automatic  Altii  ude  Reporting 
Capability  Reqv  irement  (53  PR  23356; 
June  21, 1988),  which  required  aircraft 
operating  withi  i  30  nautical  miles  of  a 
Class  B  airspacf  area  primeiry  airport 
(commonly  referred  to  as  the  Mode  C 
veil)  to  be  equipped  with  an  operable 
transponder  with  automatic  altitude 
reporting  capaoility.  Aircraft  not 
originally  certificated  with  an  engine- 
driven  electrica  1  system  or  not 
subsequently  c«  irtificated  with  such  a 
system  installed,  balloons,  and  gliders 
were  excluded  rem  this  requirement. 

On  Decembei  5,  1990,  the  FAA 
published  a  fin  il  rule,  SFAR  No.  62  {55 
FR  50302;  Dec.  5,  1990),  which 
suspended  the  lutomatic  altitude 
reporting  trans]  )onder  requirement  for 
certain  aircraft  operations  in  the  vicinity 
of  approximate  y  300  airports  in  the 
outlying  area  o  Mode  C  veils  but 
outside  of  the  c  onfines  of  the  Class  B 
airspace  area.  5  pecifically,  SFAR  No.  62 
allowed  for  the  operation  of  aircraft  not 
equipped  with  in  operable  automatic 
altitude  reporti  [ig  transponder  in  the 
airspace  at  or  b  slow  the  altitude 
specified  in  tht  rule  for  the  airport  or 
along  the  most  direct  and  expeditious 
routing  (or  on  i  routing  directed  by  air 
traffic  control  ( \TC))  between  those 
airports  and  th  t  outer  boundary  of  the 
Mode  C  veil,  c(  insistent  with  established 
traffic  patterns  noise  abatement 
procedures,  an  1  safety.  The  piupose  of 
SFAR  No.  62  v\  as  to  provide  a  limited 
transition  peric  d  to  allow  operators 
flexibility  in  ec  nipping  their  aircraft 
with  transponc  ers  within  a  reasonable 
timeframe. 

Prior  to  the  a  ioption  of  SFAR  No.  62, 
requests  to  dev  late  from  the  automatic 
altitude  reporti  ng  transponder 
requirements  v  ere  handled  by  ATC 
facilities  on  a  c  ase-by-case  basis.  If 
approved,  the  ,  ^TC  authorization 
specified  all  re  itrictions  or  conditions 
necessary  to  er  sure  that  the  operation 
could  be  condi  icted  safely  and  without 
any  impact  on  ather  operations.  The 
authorization  (  rocess  proved  to  be 
inefficient  and  time  consuming  for 
operators  and  ,  ^TC  staff  due  to  the  very 
high  number  o  operators  requesting 
ATC  authoriza  ;ions  because  they  had 
not  yet  equipp  jd  their  aircraft  with  the 
required  trans]  londers. 


On  August  25,  1994,  the  FAA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (59  FR  43994;  Aug. 
25,  1994)  that  proposed,  with  some 
minor  modifications,  to  reinstate  the 
expired  provisions  of  SFAR  No.  62  as 
SFAR  No.  62-1.  The  NPRM  identified 
and  excluded  those  airports  where 
aircraft  operations  cannot  be  detected  by 
radar  when  those  operations  are 
conducted  at  or  below  a  specified 
altitude  and  within  a  2 -nautical-mile 
radius  of  the  airport,  or  along  the  most 
direct  route  between  that  airport  and  the 
outer  boundary  of  the  Mode  C  veil. 
Airports  served  primarily  by  aircraft 
required  to  be  equipped  with  Traffic 
Collision  Avoidance  System  (TCAS) 
also  were  excluded  from  the  list  of 
airports  where  SFAR  No.  62-1  would 
apply.  The  NPRM  proposed  to  modify 
the  expired  SFAR  No.  62  by  revising  the 
altitudes  below  which  automatic 
altitude  reporting  transponders  would 
not  be  required  in  the  vicinity  of  certain 
airports  where  radar  upgrades 
warranted  such  revisions.  Lastly,  the 
NPRM  proposed  modifications  to  the 
list  of  airports  within  the  Denver  Mode 
C  veil  at  which  aircraft  operations  were 
excluded  from  the  automatic  altitude 
reporting  transponder  requirement. 

Discussion  of  Public  Comments 

Interested  parties  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  such  written  data,  views,  or 
arguments  regarding  the  proposal.  The 
comment  period  originally  was 
scheduled  to  close  on  October  11,  1994. 
However,  in  accordance  with  14  CFR 
11.29(c),  the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  requested  a  45-day 
extension  of  the  comment  period.  The 
FAA  determined  that  AOPA's  request 
was  in  the  public  interest  and  extended 
the  comment  period  to  November  25, 
1994  (59  FR  49360;  Sept.  28,  1994). 

One  hundred  fourteen  private 
individuals  and  18  associations, 
including  government  entities, 
submitted  comments.  Because  one 
submission  was  signed  by  13 
conunenters  and  another  submission 
was  signed  by  22  commenters,  99 
separate  comments  were  actually 
received.  All  comments  received  during 
the  comment  period  were  considered 
before  making  a  determination  regarding 
final  action  on  the  proposed  rule. 

Most  of  the  commenters  suggest 
eliminating  the  automatic  altitude 
reporting  transponder  equipment 
requirement  when  operating  within  30 
nautical  miles  of  a  primary  afrport  listed 
in  section  1  of  appendix  D  to  14  CFR 
part  91.  However,  the  NPRM  did  not 
propose  or  suggest  eliminating  the 
automatic  altitude  reporting 


transponder  requirement.  Specifically, 
the  NPRM  proposed  to  continue,  at 
specific  locations  and  altitudes,  a 
method  that  would  allow  aircraft 
operators  to  be  exempted  from  the 
automatic  altitude  reporting 
transponder  rule  itself.  Therefore,  since 
the  NPRM  proposed  no  changes  to  the 
initial  regulations  requiring  the  use  of 
transponders  with  automatic  altitude 
reporting  capability  within  30  nautical 
miles  of  a  Class  B  airspace  area,  the 
FAA  finds  these  comments  are  outside 
the  scope  of  this  specific  rulemaking 
action. 

Several  commenters  oppose  the 
reinstatement  of  the  provisions  of  SFAR 
No.  62.  These  conunenters  state  that  the 
cost  of  equipping  an  aircraft  with  an 
automatic  altitude  reporting 
transponder  is  small  in  absolute  terms 
when  compared  with  the  safety  benefits 
provided  by  a  transponder.  They  argue 
that  the  safety  benefits  include 
increased  situational  awareness  for 
controllers  and  pilots  when  in  contact 
with  ATC.  In  addition,  these 
commenters  believe  that  excepting 
aircraft  from  automatic  altitude 
reporting  transponder  requirements  may 
compromise  the  effectiveness  of  TCAS 
because  TCAS  requires  automatic 
altitude  reporting  transponder  replies 
from  nearby  aircraft  to  determine 
whether  a  threat  of  potential  collision 
exists. 

The  FAA  agrees  that  automatic 
altitude  reporting  transponders  provide 
increased  benefits  for  controllers  and 
pilots.  If  a  controller  is  not  yet  in  radio 
communication  with  an  aircraft  that  is 
equipped  with  an  automatic  altitude 
reporting  transponder,  the  transponder 
provides  altitude  information  that  can 
be  received  by  other  TCAS-equipped 
aircraft  in  the  area,  or  ATC,  without 
waiting  for  the  pilot  to  check  onto  the 
ATC  frequency.  The  FAA  is  not  aware 
of  any  incidents  where  safety  was 
compromised  due  to  aircraft  operating 
in  accordance  with  SFAR  62.  It  is 
important  to  note,  however,  that  the 
expired  provisions  of  SFAR  No.  62  and 
the  proposed  provisions  of  SFAR  No. 
62-1  provide  access  to  outlying  airports 
with  a  minimum  of  ATC  involvement 
without  degrading  the  safety  benefits  of 
the  Mode  C  rule.  When  operating  within 
the  Mode  C  veil  area,  aircraft  not 
equipped  with  an  altitude  encoding 
transponder  can  be  accommodated 
safely,  provided  that  operations  are 
conducted  in  accordance  with 
restrictions  set  forth  in  the  ATC 
authorization. 

The  FAA  notes  that  in  the  NPRM,  the 
FAA  requested  specific  comments 
regarding  the  effectiveness  of  SFAR  No. 
62,  as  well  as  the  nmnber  of  aircraft 
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operators  who  had  benefited  from  the 
SFAR.  Commenters  did  not  provide 
information  concerning  either  the 
number  of  operators  benefiting  from  the 
SFAR,  or  the  number  of  aircraft  that  are 
not  equipped  with  automatic  altitude 
reporting  transponders  and  operating 
within  the  Mode  C  veil  areas. 

When  the  FAA  promulgated  the  Mode 
C  veil  rule  in  1988,  the  intent  was  to 
require  all  aircraft,  with  certain 
regulatory  exceptions,  to  be  equipped 
with  an  operable  altitude  encoding 
transponder  when  operating  within  30 
nautical  miles  of  a  Class  B  airspace  area 
primary  airport.  For  those  instances 
where  a  pilot  was  unable  to  comply 
with  this  equipment  requirement,  an 
ATC  authorization  could  be  obtained 
from  the  appropriate  ATC  facility.  SFAR 
No.  62  was  promulgated  as  a  temporary 
measure  only  to  alleviate  the  workload 
associated  with  granting  ATC 
authorizations  and  to  allow  additional 
time  for  certain  operators  to  equip  their 
aircraft  with  altitude  encoding 
transponders. 

There  are  no  regulations  requiring 
aircraft  owners  to  report  the  types  of 
transponders  installed  in  their  aircraft. 
Therefore,  it  is  difficult  to  estimate  the 
number  of  aircraft  that  are  equipped 
with  altitude  reporting  transponders. 
However,  in  1995.  the  FAA  published 
the  "General  Aviation  and  Air  Taxi 
Activity  and  Avionics  Survey," 
prepared  by  the  Office  of  Aviation 
Policy  and  Plans  (APO-1).  The  survey 
provides  information  about  the  activity 
and  avionics  equipment  of  the  general 
aviation  and  air  taxi  fleet.  The 
information  for  the  survey  is  collected 
using  a  statistically  designed  sample 
survey.  The  sample  is  selected  from  all 
general  aviation  and  air  taxi  aircraft 
registered  with  the  FAA.  According  to 
this  survey,  almost  70  percent  of  fixed 
wing  general  aviation  aircr^  have 
Mode  C  or  Mode  S  installed,  and  almost 
60  percent  of  rotorcraft  have  Mode  C  or 
Mode  S  installed. 

Several  years  have  passed  since  SFAR 
No.  62  was  promulgated  in  1990.  The 
FAA  believes  that  sufficient  time  has 
been  provided  for  aircraft  operators  to 
purchase  and  install  automatic  altitude 
reporting  transponders.  Moreover,  the 
best  available  information  indicates  that 
a  majority  of  operators  have  installed 
altitude  encoding  transponders.  Those 
aircraft  operators  without  an  operating 
transponder  may  use  the  ATC 
authorization  procedures  to  get  reUef 
from  the  equipment  requirement; 
therefore,  the  FAA  is  withdrawing  the 
proposed  rule  to  reinstate  SFAR  No.  62. 
The  FAA  will  continue  to  assess  the 
impact  of  the  1988  equipment 


requirement  upon  aircraft  operators  and 
the  National  Airspace  System. 

Withdrawal  of  Proposed  Rule 

Accordingly,  the  proposed 
amendment  to  reinstate  SFAR  No.  62  as 
SFAR  No.  62-1  under  14  CFR  Part  91 
(Notice  No.  94-28),  published  on  page 
43994  in  the  Federal  Register  of  August 
25,  1994,  is  withdrawn. 

Issued  in  Washington.  DC  on  January  7. 
2000. 
John  Walker, 

Program  Director,  Air  Traffic  Airspace 
Management  Program. 

[PR  Doc.  00-864  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  129 
[Docket  No.  27066;  Notice  No.  92-18] 
RiN  2120-AE79 

Antidrug  Program  and  Alcohol  Misuse 
Prevention  Program  for  Employees  of 
Foreign  Air  Carriers  Engaged  in 
Specified  Aviation  Activities 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
authorized  the  Federal  Aviation 
Administration  (FAA)  Administrator  to 
prescribe  regulations  that  would  require 
foreign  air  carriers  to  establish  drug  and 
alcohol  testing  programs  for  employees 
performing  safety-sensitive  aviation 
functions,  but  only  to  the  extent  such 
regulations  are  consistent  with  the 
international  obligations  of  the  United 
States  and  take  into  consideration  any 
applicable  laws  and  regulations  of 
foreign  countries.  This  document 
withdraws  the  proposed  rulemaking  to' 
require  foreign  air  carriers  to  establish 
drug  and  alcohol  testing  programs  for 
their  employees  performing  safety- 
sensitive  aviation  functions  within  the 
territory  of  the  United  States.  The  FAA 
has  determined  that  through  the 
International  Civil  Aviation 
Organization  (ICAO)  multilateral  action 
has  been  taken  to  support  an  aviation 
environment  free  of  substance  abuse. 
However,  if  the  threat  to  aviation  safety 
posed  by  substance  abuse  has  increased 
or  requfres  additional  efforts  and  the 
international  community  has  not 
adequately  responded,  the  FAA  will 
take  appropriate  action,  including,  if 
necessary,  the  reinitiation  of  this 
rulemaking. 


DATES:  The  proposed  rule  is  withdrawn 
as  of  January  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  J.  Wood,  Office  of  .Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  800  Independence 
Ave. ,  SW. .  Washington,  DC  20591 ; 
telephone  (202)  267-8442. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991 ,  the 
Administrator  was  authorized,  among 
other  things,  to  prescribe  regulations 
requiring  foreign  air  carriers  to 
implement  drug  and  alcohol  testing 
programs,  but  only  if  such  regulations  as 
were  consistent  with  the  international 
obligations  of  the  United  States.  The 
Administrator  was  also  directed  to  take 
into  consideration  foreign  laws  and 
regulations. 

Piu^uant  to  this  statute,  in  December 
1992,  the  FAA  issued  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  in 
which  a  number  of  questions  about  the 
legal,  practical,  and  cultiu-al  issues 
associated  with  testing  were  posed  [57 
FR  59473].  The  FAA  received  65 
comments  on  the  ANPRM,  most  of 
which  were  provided  by  foreign 
governments  of  foreign  air  carriers. 
Nineteen  of  the  comments  were 
procedural,  requesting  an  extension  of 
the  comment  period.  Three  comments 
were  received  that  supported  the 
concept  of  unilateral  imposition  of 
testing  requirements  on  foreign  afr 
carriers.  The  remaining  comments 
stated  objection  in  whole  or  in  part  to 
the  possible  unilateral  imposition  of 
testing  requirements  on  foreign  air 
carriers  in  the  United  States.  In 
February  1994,  the  FAA  issued  a  notice 
of  proposed  rulemaking  (NPRM)  to 
require  foreign  air  carriers  operating  to 
the  United  States  to  implement  testing 
programs  like  those  required  of  U.S. 
carriers  unless  multilateral  action  was 
taken  to  support  an  international 
aviation  environment  free  of  substance 
abuse  [59  FR  7420]. 

The  FAA  cited  as  a  specific  example 
of  such  action  the  work  in  progress  by 
an  International  Civil  Aviation 
Organization  (ICAO)  working  group  to 
develop  guidance  material  on  substance 
abuse  prevention  methodologies.  ICAO 
is  a  treaty  organization  through  which 
the  signatory  countries  (known  as  the 
"Contracting  States")  develop  and 
promote  safe  and  efficient  international 
aviation.  There  are  currently  more  than 
180  Contracting  States  (including  the 
United  States),  covering  virtually  every 
part  of  the  world.  The  Contracting  States 
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volatile  solvents,  whereas  coffee  and 
tobacco  are  excluded."  The  Standards 
are  required  to  appear  within  the 
domestic  regulations  of  each 
Contracting  State,  unless  the 
Contracting  State  has  filed  a  difference 
with  ICAO  to  disavow  the  Standard. 
The  ICAO  Council  also  adopted  a 
Recommended  Practice  which 
encourages  the  Contracting  States  to 
identify  and  remove  personnel  who 
engage  in  problematic  use  of  substances. 
The  Recommended  Practice 
incorporates  the  "Manual  on  Prevention 
of  Problematic  Use  of  Substances  in  the 
Aviation  Workplace,"  ICAO  Document 
9654-AN/945  ("Manual"),  the  English 
version  of  which  was  published  in 
September  1995.  The  FAA  has  reviewed 
this  document  and  has  determined  that 
it  clearly  supports  a  safe  aviation 
environment. 

As  set  forth  in  the  first  paragraph  of 
the  Manual,  ICAO  recognizes  that 
"[a]viation  workers  have  a  special 
obligation  to  ensure  that  they  are 
capable  of  performing  their  duties  to  the 
best  of  their  abilities.  Similarly,  aviation 
regulatory  authorities  and  industry 
employers  have  a  special  obligation  to 
ensure  that  aviation  safety  is  maintained 
at  a  high  level  and  that  precautions 
necessary  to  achieve  this  are 
implemented."  Id.  at  Ijl.l  The  Manual 
further  establishes  ICAO's  concurrence 
with  the  position  of  the  FAA  that 
"[elspecially  in  international  aviation,  it 
is  fair  to  say  that  the  responsibility  for 
hundreds  of  human  lives  and  vast 
quantities  of  valuable  property  resting 
with  safety-sensitive  personnel  in  civil 
aviation  make  it  imperative  that  these 
workers  perform  their  duties  in  a 
professional  manner  and  without  any 
impairment  in  performance  due  to 
substance  use."  Id.  at  ^  1.15  Finally, 
ICAO  also  recognizes  that  far  from  being 
simply  a  U.S.  problem,  as  some 
commenters  to  this  rulemaking  have 
asserted,  "[ilt  is  necessary  that  aviation 
regulators  and  employers  recognize  that 
substance  use  is  a  pandemic  affecting 
most  if  not  all  parts  of  the  world."  They 
must  also  realize  that  "any  employee 
may  be  susceptible  to  the  pressures  and 
influences  of  the  professional  and  social 
environment  or  certain  life  events,  and 
it  would  be  dangerous  to  assume  that 
aviation  is  not  vulnerable  to  t  he 
consequences  of  these  pressures  and 
influences.  Prevention  efforts  should  not 
be  delayed  until  a  significant  problem 
has  been  identified.  Responding  only 
after  an  accident  has  occurred  or  public 
trust  has  been  broken  defeats  the 
purpose  of  prevention."  Id  at  H  1.20 
(emphasis  added). 

The  other  issue  raised  by  commenters 
is  that  of  competitive  disadvantage. 


While  the  FAA  is  cognizant  of  the  costs 
of  the  antidrug  rules  to  domestic 
carriers,  those  costs  alone  do  not 
warrant  imposition  of  similar 
regulations  on  foreign  air  carriers  when 
compared  to  recent  multilateral  actions 
as  well  as  the  legal  and  practical 
difficulties  in  imposing  such  rules.  The 
FAA  has  also  determined  that  the 
antidrug  rules  provide  significant 
benefits  to  U.S.  air  carriers  in  terms  of 
increased  worker  productivity,  reduced 
absenteeism  and  medical  costs,  and 
other  benefits  associated  with 
workplace  substance  abuse  prevention 
programs.  Further,  companies  with 
active  prevention  programs  could  be 
perceived  by  travelers  (especially  those 
in  the  United  States)  as  safer  than 
companies  without  such  programs 
providing  another  benefit  to  domestic 
carriers. 

Withdrawal  of  Proposed  Rule 

For  the  foregoing  reasons,  the  FAA  is 
withdrawing  the  rulemaking  proposed 
on  February  15,  1994,  and  is  leaving 
within  the  purview  of  each  government 
the  method  chosen  to  respond  to  the 
ICAO  initiatives.  We  will  continue  to 
view  a  multilateral  response  as  the  best 
approach  to  evolving  issues  in  the 
substance  abuse  arena.  Should  the  FAA 
subsequently  determine,  however,that    . 
the  scope  of  the  threat  of  substance 
abuse  is  not  being  adequately  addressed 
by  the  international  community,  the 
FAA  will  take  appropriate  action, 
including  the  possible  reinitiation  of 
this  rulemaking. 

Issued  in  Washington,  DC,  on  January  10, 
2000. 

Robert  Poole. 

Acting  Federal  Air  Surgeon. 
[PR  Doc.  00-862  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  604 

RIN1205-AB21 

Birth  and  Adoption  Unempioyment 
Compensation;  Extension  of  Comment 
Period 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  This  document  extends  by  15 
days  the  period  for  filing  comments 
regarding  a  notice  of  proposed 
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rulemaking  intended  to  implement  the 
Birth  and  Adoption  Unemployment 
Compensation  program.  This  action  is 
taken  to  permit  additional  comment 
from  interested  persons. 
DATES:  Comments  must  be  received  on 
or  before  February  2,  2000. 
ADDRESSES:  Send  written  comments  to 
Grace  A.  Kilbane,  Director, 
Unemployment  Insiu-ance  Service, 
Employment  and  Training 
Administration  (ETA).  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  S-4231.  Washington,  DC  20210, 
or  by  e-mail  to  the  following  address: 
commentonbaauc@doleta.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Hildebrand,  Unemployment 
Insurance  Service,  ETA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  S-4231, 
Washington,  DC  20210.  Telephone: 
(202)  219-5200  (this  is  not  a  toll-free 
nxmiber);  facsimile:  (202)  219-8506. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  3,  1999 
(64  FR  67971),  the  Department  of  Labor 
published  a  notice  of  proposed 
rulemaking  intended  to  add  20  CFR  Part 
604,  which  concerns  the  establishment 
of  a  Birth  and  Adoption  Unemployment 
Compensation  program.  Interested 
persons  were  requested  to  submit 
comments  on  or  before  January  18, 
2000. 

The  Department  has  received  a 
niunber  of  requests  for  extensions  of  the 
conunent  period.  The  Department 
believes  that  it  is  reasonable  to  extend 
the  comment  period  an  additional  15    ^ 
days  for  all  interested  persons. 
Therefore,  the  comment  period  for  the 
notice  of  proposed  rulemaking,  adding 
20  CFR  Part  604  (Regulations  for  Birth 
and  Adoption  Unemployment 
Compensation),  is  extended  to  February 
2,  2000. 

Signed  at  Washington,  DC,  on  January  10, 
2000. 
Raymond  L.  Bramucci, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  00-844  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 03831 -99] 
RIN  1545-AX09 

Allocation  of  Partnership  Debt 
agency:  Internal  Revenue  Service  (IRS), 


Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  the 
allocation  of  nonrecourse  liabilities  by  a 
partnership.  The  proposed  regulations 
revise  tier  three  of  the  three-tiered 
allocation  structure  contained  in  the 
current  nonrecourse  liability 
regulations,  and  also  provide  guidance 
regarding  the  allocation  of  a  single 
nonrecourse  liability  secured  by 
multiple  properties.  This  docvunent  also 
contains  a  notice  of  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  12,  2000.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  May 
3,  2000,  at  10  a.m.,  must  be  received  by 
April  12.  2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-103831-99), 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  StaUon, 
Washington,  DC  20044.  hi  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hoiu-s  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  {REG- 
103831-99),  Covuier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  Room  2615, 

Internal  Revenue  Building,  1111 

Constitution  Avenue,  NW.,  Washington, 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Christopher 

Kelley,  (202)  622-3070;  concerning 

submissions  of  comments,  the  hearing, 

and/or  to  be  placed  on  the  building 

access  list  to  attend  the  hearing,  Guy 

Traynor,  (202)  622-7190  (not  toll-free 

numbers). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  dociunent  proposes  to  revise 
§§  1.752-3  and  1.752-5  of  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  the  allocation  by  a  partnership  of 
nonrecotuse  liabilities. 

Background 

Treasury  regulation  §  1.752-3 
currently  provides  a  three-tiered  system 
for  allocating  nonrecourse  liabilities. 
The  three-tiered  system  applies 
sequentially.  Thus,  as  a  portion  of  a 
liability  is  allocated  to  a  partner  under 


the  first  tier,  that  portion  is  not  available 
to  be  allocated  under  the  second  tier. 
Similarly,  as  a  portion  of  a  liabiHty  is 
allocated  to  a  partner  under  the  second 
tier,  that  portion  is  not  available  to  be 
allocated  in  the  third  tier. 

Under  the  first  tier,  a  partner  is 
allocated  an  amount  of  the  liability 
equal  to  that  partner's  share  of 
partnership  minimiun  gain  under 
section  704(b).  See  §  1.704-2(g)(l). 

Under  the  second  tier,  to  the  extent 
the  entire  liability  has  not  been 
allocated  imder  the  first  tier,  a  partner 
will  be  allocated  an  amount  of  liability 
equal  to  the  gain  that  partner  would  be 
allocated  under  section  704(c)  if  the 
partnership  disposed  of  all  partnership 
property  subject  to  one  or  more 
nonrecoiuse  liabilities  in  full 
satisfaction  of  the  liabilities  (section 
704(c)  minimum  gain).  Under  the  third 
tier,  a  partner  is  allocated  any  excess 
nonrecourse  liabilities  imder  one  of 
several  methods  that  the  partnership 
may  choose.  One  allocation  method  is 
based  on  the  partner's  share  of 
partnership  profits.  The  partnership 
may  specify  in  its  partnership 
agreement  the  partners'  interests  in 
partnership  profits  for  purposes  of 
allocating  excess  nonrecourse  liabilities 
provided  the  specified  interests  are 
reasonably  consistent  with  allocations 
of  some  other  significant  item  of 
partnership  income  or  gain.  The 
partnership  also  may  allocate  excess 
nonrecourse  liabilities  in  accordance 
with  the  manner  in  which  it  is 
reasonably  expected  that  the  deductions 
attributable  to  those  nonrecourse 
liabilities  will  be  allocated.  The 
partnership  may  change  its  allocation 
method  under  the  third  tier  from  year  to 
year. 

In  Rev.  Rul.  95-41, 1995-1  C.B.  132. 
the  IRS  and  Treasiuy  addressed  the 
effect  of  the  three  section  704(c) 
allocation  methods  under  §  1.704-3 
upon  the  three  tiers  of  §  1.752-3(a).  Rev. 
Rul.  95-41  also  stated  that  in 
determining  the  partners'  interests  in 
partnership  profits,  solely  for  purposes 
of  the  third  tier,  section  704(c)  built-in 
gain  (i.e.,  the  excess  "of  a  property's  book 
value  over  the  contributing  partner's 
adjusted  tax  basis  in  the  property  upon 
contribution)  that  was  not  taken  into 
account  tmder  §  1.752-3{a)(2)  (the 
second  tier)  is  one  factor,  but  not  the 
only  factor,  to  be  considered.  This  gain 
(excess  section  704(c)  gain)  is  equal  to 
the  excess  of  the  amount  of  section 
704(c)  built-in  gain  attributable  to  an 
item  of  property  over  the  amount  of 
section  704(c)  minimum  gain  on  that 
property. 


2082 


Explanation  of  F  revisions 

Third  Tier 


gei  eral 


Modifications  to 

The  three  tiers 
structured  to  allocate 
partners  who 
allocated  income 
of  those  liabilities 
any  decrease  in 
liabilities  of  a 
considered  a  distribution 
the  partner  by 

Under  section 


the 


on 


distribul  ion 


thB 

dispos  tion 


th3 
that 


recognize  gain 
money  by  the 
that  the 

partner's  adjusts  d 
partnership 
generally  ensure  > 
on  contributed 
recognized  by 
upon  the 
the  partnership, 
liability  allocatiijn 
not  accelerate 
recognition  of 
amount  of  the  _ 
attributable  to  s 
sufficient,  if 
contributing 
partner  from 

In  response  to 
proposed  regula 
tier  to  allow  a 
portion  of  a 
excess  of  the 
one  and  two 
liabilities)  basec 
704(c)  gain  attri 
securing  the  Hal 
a  portion  of  a 
liability  is  avai 
the  third  tier, 
allocate  that  po 
partner  based  o 
704(c)  gain 

Under  §1. 
generally  appli 
property  basis, 
determining  the 
section  704(c' 
and  losses  on 
property  cannot 
Section  1.704 
the  book  value 
is  equal  to  its 
time  of 

adjusted  for  cos  t 
events  that  affe(  t 
property.  Sectiqn 
provides  that 
gain  with 
excess  of  the 
the  contributinj 
basis  in  the 
The  built-in 
by  decreases  in 
the  property's 
tax  basis 


iti  ims 


fair 
'  contribi  tion 


the 
respe  ;t 
pr  jperty" 
inj ,  parti 
pro  )erty 
gai  1 


Simil  irly 


Federal  Register /Vol.  65.  No.  9 /Thursday.  January  13,  2000  /  Proposed  Rules 


of§1.752-3(a)are 
liabilities  to  those 
Uy  would  be 
or  gain  upon  the  relief 
Under  section  752(b), 
partner's  share  of  the 
pa  rtnership  will  be 

of  money  to 
partnership. 
731(a).  a  partner  will 
the  distribution  of 
pa  rtnership  to  the  extent 
exceeds  the 
basis  in  its 
intetest.  Section  704(c) 

that  any  built-in  gain 
operty  will  be 
contributing  partner 
of  the  property  by 
The  partnership 
I  rules  arguably  should 
contributing  partner's 
gain  when  the 
pirtnership's  liability 
I  ch  property  is 
alia  cated  to  the 
par  Jier,  to  prevent  such 
rec  jgnizing  gain. 

comments  received,  the 
I  ions  modify  the  third 
p<  rtnership  to  allocate  the 
nonrecourse  liabilities  in 
ions  allocated  in  tiers 


pa  rtners 
liiblei 
th? 


inhe  rent 
.704 -3( 


U€5 


pot 

(expess  nonrecourse 

on  the  excess  section 
jutable  to  the  property 
ility.  Thus,  to  the  extent 
ship  nonrecourse 
to  be  allocated  in 
partnership  may 
ion  to  the  contributing 
the  excess  section 
in  the  property. 
a)(2),  section  704(c) 
on  a  property-by- 
'herefore,  in 
amount  of  excess 
in,  the  built-in  gains 

of  contributed 
be  aggregated. 
-3(a){3)(il  provides  that 
contributed  property 
market  value  at  the 

and  is  subsequently 
recover}'  and  other 
the  basis  of  the 
1.704-3(a)(3)(ii) 
section  704(c)  built-in 
to  a  property  is  the 

s  book  value  over 
partner's  adjusted  tax 

upon  contribution, 
is  thereafter  reduced 
the  difference  between 
t  ook  value  and  adjusted 
the  excess  section 


704(c)  gain  will  decline  as  the  difference 
between  the  property's  fair  market  value 
and  tax  basis  declines. 

If  a  partnership  holds  section  704(c) 
property  subject  to  the  ceiling  rule  of 
§  1.704^3(b)(l),  in  certain  situations,  the 
first  tier  of  §  1.752-3(a)  can  gradually 
shift  the  allocation  of  liabilities  away 
from  the  partner  that  contributed  the 
property  (the  contributing  partner)  to  a 
non-contributing  partner  who  does  not 
necessarily  need,  for  tax  purposes,  the 
entire  amount  of  the  liability  allocated 
to  the  non-contributing  partner  in  the 
first  tier.  This  can  give  rise  to  deemed 
distributions  to  the  contributing  partner, 
resulting  in  gain  recognition  under 
section  731(a)(1)  at  a  time  that  arguably 
is  earlier  than  appropriate.  The  IRS  and 
Treasury  considered  other  alternatives 
for  amending  §  1.752-3  that  would 
address  these  liability  shifts  caused  by 
the  ceiling  rule,  but  rejected  them 
because  of  their  complexity.  The 
proposed  alternative  was  adopted 
because  it  is  simple  and  seems  to 
address  the  predominant  concerns 
raised  by  practitioners  regarding  the 
contribution  of  section  704(c)  property. 
The  IRS  and  Treasury  request  comments 
on  whether  further  modifications  to  the 
three-tiered  structure  of  §  1.752-3(a)  are 
necessary  to  more  appropriately  allocate 
nonrecourse  liabilities  among  partners 
and,  if  so,  what  type  of  modifications 
would  be  appropriate. 

The  holding  in  Rev.  Rul.  95-41.  1995- 
1  C.B.  132,  that  excess  section  704(c) 
gain  is  one  factor  to  consider  in 
determining  a  partner's  interest  in 
partnership  profits  will  remain  relevant 
where  a  partner  does  not  allocate 
nonrecourse  debt  under  the  third  tier 
based  on  the  excess  section  704(c)  gain 
attributable  to  the  property  that  is 
subject  to  the  debt.  However,  once  a 
partner  has  allocated  nonrecourse 
indebtedness  pursuant  to  the  rule  in 
these  proposed  regulations  based  upon 
excess  section  704(c)  gain,  that  excess 
section  704(c)  gain  cannot  again  be 
considered  in  determining  a  partner's 
interest  in  partnership  profits. 

Allocation  of  Single  Liability  Among 
Multiple  Properties 

Several  commentators  have  requested 
that  the  IRS  and  Treasury  issue 
guidance  regarding  the  calculation  of 
section  704(c)  minimum  gain  under  the 
second  tier  when  a  partnership  holds 
multiple  properties  subject  to  a  single 
nonrecourse  liability.  This  situation, 
typically  arises  when  a  partnership  that 
holds  several  properties,  each  subject  to 
an  individual  liability,  refinances  the 
individual  liabilities  with  a  single 
nonrecourse  liability. 


To  apply  the  second  tier,  partnerships 
must  determine  the  amount  of  the 
liability  that  encumbers  each  asset.  This 
allows  the  partnerships  to  determine  the 
section  704(c)  minimum  gain  in  each 
asset.  See  §1.704-3(a)(2). 

The  proposed  regulations  provide  that 
if  a  partnership  holds  multiple 
properties  subject  to  a  single  liability, 
the  liability  may  be  allocated  among  the 
properties  based  on  any  reasonable 
method.  Under  the  proposed 
regulations,  a  method  is  not  reasonable 
if  it  allocates  to  any  property  an  amount 
that  exceeds  the  fair  market  value  of  the 
property.  Thus,  for  example,  the 
liability  may  be  allocated  to  the 
properties  based  on  the  relative  fair 
market  value  of  each  property. 

The  portion  of  the  nonrecourse 
liability  allocated  to  each  item  of 
partnership  property  is  treated  as  a 
separate  loan  under  §  1.752-3(a){2).  The 
proposed  regulations  provide  that  once 
a  liability  is  allocated  among  the 
properties,  a  partnership  may  not 
change  the  method  for  allocating  the 
liability.  However,  if  one  of  the 
properties  is  no  longer  subject  to  the 
liability,  the  portion  of  the  liability 
allocated  to  that  property  must  be 
reallocated  to  the  properties  still  subject 
to  the  liability  so  that  the  amount 
allocated  to  any  property  does  not 
exceed  the  fair  market  value  of  such 
property  at  the  time  of  the  reallocation. 

If  the  outstanding  principal  of  a 
liability  is  reduced,  the  reduction  will 
affect  the  amount  of  section  704(c) 
minimum  gain  under  the  second  tier. 
The  proposed  regulations  provide  that 
as  the  outstanding  principal  of  a 
liability  is  reduced,  the  reduction  in 
principal  outstanding  is  allocated 
among  the  properties  in  the  same 
proportion  that  the  principal  originally 
was  allocated  to  the  properties. 

These  rules  affect  only  the  calculation 
of  section  704(c)  minimum  gain  under 
the  second  tier  of  §  1.752-3(a). 

Allocation  of  Single  Liability  Among 
Multiple  Partnerships 

Some  commentators  also  have 
requested  guidance  on  allocations  of  a 
nonrecourse  liability  among  multiple 
partnerships.  This  situation  may  arise 
when  a  partner  contributes  multiple 
properties  subject  to  the  same 
nonrecourse  liability  to  more  than  one 
partnership.  It  also  may  arise  in  a 
division  of  a  partnership  under  section 
708.  Although  the  proposed  regulations 
do  not  address  this  issue,  the  IRS  and 
Treasury  request  conunents  regarding 
appropriate  methods  of  allocating  such 
liabilities. 
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Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  to  any  liability  inciirred  or 
assumed  by  a  partnership  on  or  after  the 
date  final  regulations  are  published  in 
the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Interned  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  3,  2000,  at  10  a.m.,  in  Room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Due  to  building  secm-ity 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building'lobby  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
'  placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (preferably  a  signed  original 
and  eight  (8)  copies)  by  April  12,  2000. 


A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is 
Christopher  Kelley,  Office  of  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  thft 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   *. 

Par.  2.  Section  1.752-3  is  amended  as 
follows: 

1.  Paragraph  (a)(3)  is  amended  by 
adding  two  sentences  immediately 
before  the  last  sentence  in  the 
paragraph. 

2.  Paragraph  (b)  is  redesignated  as 
paragraph  (c). 

3.  New  paragraph  (b)  is  added. 

4.  Paragraph  (d)  is  added. 
The  additions  read  as  follows: 

§  1 .752-3    Partner's  share  of  nonrecourse 
liabilities. 

(a)  *   *   * 

(3)  *  *   *  Additionally,  the 
partnership  may  first  allocate  an  excess 
nonrecoiu-se  liability  to  a  partner  up  to 
the  amount  of  built-in  gain  on  section 
704(c)  property  (as  defined  under 
§  1.704-3(a)(3)(ii))  that  is  allocable  to 
the  partner  on  the  property  subject  to 
that  nonrecourse  liability  to  the  extent 
that  such  built-in  gain  exceeds  the  gain 
described  in  paragraph  (a)(2)  of  this 
section  with  respect  to  such  property. 
To  the  extent  a  partnership  uses  this 
additional  method  and  the  entire 
amount  of  the  excess  nonrecourse 
liability  is  not  allocated  to  the 
contributing  partner,  the  partnership 
must  allocate  the  remaining  amount  of 
the  excess  nonrecourse  liability  under 
one  of  the  other  methods  in  this 
paragraph  (a)(3).  *   *   * 

(b)  Allocation  of  a  single  nonrecourse 
liability  among  multiple  properties — (1) 
In  general.  For  purposes  of  determining 


the  amount  of  taxable  gain  under 
paragraph  (a)(2)  of  this  section,  if  a 
partnership  holds  multiple  properties 
subject  to  a  single  nonrecourse  liability, 
the  partnership  may  allocate  the 
liability  among  the  multiple  properties 
vmder  any  reasonable  method.  A 
method  is  not  reasonable  if  it  allocates 
to  any  item  of  property  an  amount  of  the 
liability  in  excess  of  the  fair  market 
value  of  the  property  at  the  time  the 
liability  is  incurred.  The  portion  of  the 
nonrecourse  liability  allocated  to  each 
item  of  partnership  property  is  then 
treated  as  a  separate  loan  under 
paragraph  (a)(2)  of  this  section.  In 
general,  a  partnership  may  not  change 
the  method  of  allocating  a  single  , 

nonrecourse  liability  imder  this 
paragraph  (b)  while  any  portion  of  the 
liability  is  outstanding.  However,  if  one 
or  more  of  the  multiple  properties 
subject  to  the  liability  is  no  longer 
subject  to  the  liability,  the  portion  of  the 
property  allocated  to  that  property  must 
be  reallocated  among  the  properties  still 
subject  to  the  liability  so  that  the 
amoimt  of  the  liability  allocated  to  any 
property  does  not  exceed  the  fair  market 
value  of  such  property  at  the  time  of 
reallocation. 

(2)  Reductions  in  principal.  For  this 
paragraph  (b),  when  the  outstanding 
principal  of  a  partnership  liability  is 
reduced,  the  reduction  of  outstanding 
principal  is  allocated  among  the 
multiple  properties  in  the  same' 
proportion  that  the  partnership  liability 
originally  was  allocated  to  the 
properties  under  paragraph  (b)(1)  of  this 
section. 


(d)  Effective  date.  This  section  applies 
to  partnership  liabilities  incurred  or 
assiuned  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

Par.  3.  The  first  sentence  of  paragraph 
(a)  of  §  1.752-5  is  revised  to  read  as 
follows: 

§  1 .752-5    Effective  dates  and  transition 
rules. 

(a)  In  general.  Except  as  otherwise 
provided  in  §  1.752-3(d),  imless  a 
partnership  makes  an  election  under 
paragraph  (b)(1)  of  this  section  to  apply 
the  provisions  of  §§1.752-1  through 
1.752-4  earlier,  §§1.752-1  through  ^ 

1.752-4  apply  to  any  liability  incurred 
or  assumed  by  a  partnership  on  or  after 
December  28,  1991,  other  than  a  hability 
incurred  or  assumed  by  the  partnership 
pursuant  to  a  written  binding  contract 


2084 


in  effect  prior 
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\t  FORMATION  CONTACT: 

iht  proposed  regulations. 

at  (202)  622-3830: 
submissions  of  comments. 


the  hearing,  and/or  requests  to  be  placed 
on  the  building  access  list  to  attend  the 
hearing,  contact  Guy  R.  Traynor  at  (202) 
622-7180  (not  toll-free  numbers) . 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  a  proposed 
amendment  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  988  of  the  Internal  Revenue 
Code  (Code).  On  March  17.  1992,  the 
IRS  and  Treasury  published  final 
regulations  in  the  Federal  Register  at  57 
FR  9172  relating  to  the  taxation  of 
section  988  transactions,  including, 
inter  alia,  transactions  denominated  in 
hyperinflationary  currencies.  Also  on 
March  17,  1992,  proposed  regulations 
were  published  in  the  Federal  Register 
at  57  FR  9217  (INTL-15-91)  relating  to 
the  treatment  of  certain  financial 
instruments  denominated  in 
hyperinflationary  currencies.  The 
proposed  regulations  did  not  separately 
define  hyperinflationary  currency. 
Rather,  they  simply  made  reference  to 
the  definition  in  the  final  regulations, 

§1. 988-1  (f). 

Further,  elsewhere  in  this  issue  of  the 
Federal  Register.  TD  8860  finalized  the 
proposed  regulations  issued  in  1992. 
This  notice  of  proposed  rulemaking  is 
intended  to  accompany  the  publication 
of  these  final  regulations  and  propose  a 
change  in  the  period  of  years  that  are 
considered  in  determining  whether  a 
currency  is  hyperinflationary  for 
purposes  of  section  988. 

Explanation  of  Provisions 

For  purposes  of  section  988.  the  terrh 
hyperinflationary  currency  is  defined  in 
§  1. 988-1  (f),  which  utihze's  the 
definition  in  §  1. 985-1  (b){2)(ii)(D).  This 
definition  was  developed  in  the  context 
of  the  Dollar  Approximate  Separate 
Transactions  Method  (DASTM) 
regulations,  §  1.985-3,  and  generally 
considers  the  cumulative  effects  of 
inflation  over  the  base  period  in 
determining  whether  a  currency  is 
hyperinflationary.  The  base  period 
consists  of  the  thirty-six  calendar  month 
period  immediately  preceding  the  first 
day  of  the  current  calendar  year.  Use  of 
this  base  period  is  generally  appropriate 
in  the  context  of  DASTM  because  a 
qualified  business  unit  needs  to  know  in 
advance  if  it  is  subject  to  §  1.985-3 
calculations.  In  part,  this  is  because  of 
the  translation  period  requirements  of 
§1.985-3(c)(7). 

However,  failure  to  take  the  current 
year's  inflation  into  account  for 
purposes  of  computing  foreign  currency 
gain  or  loss  under  section  988  may  lead 
to  distortions  in  income  and  expense 
arising  from  certain  items  whose  cash 


flows  reflect  hyperinflationary 
conditions  because  inflation  may  rise 
dramatically  in  a  single  year. 
Accordingly,  the  IRS  and  Treasury 
believe  that  for  purposes  of  section  988. 
it  is  more  appropriate  to  consider  the 
cumulative  inflation  rate  over  the  thirty- 
six  month  period  ending  on  the  last  day 
of  the  taxpayer's  (or  the  qualified 
business  unit's)  current  taxable  year. 
See  also  §  1.905-3T(d)(4)(i)  (including 
current  year  inflation  in  determining 
whether  a  currency  is  hyperinflationary 
for  purposes  of  section  905).  The  change 
in  the  base  period  in  this  notice  of 
proposed  rulemaking,  however,  applies 
only  for  the  purposes  of  section  988  and 
not  for  the  purpose  of  determining 
whether  a  taxpayer  (or  QBU)  is  subject 
to  the  provisions  of  §  1.985-3.  However, 
other  Code  provisions  may  be  affected 
by  this  change,  due  to  the  relationship 
of  their  substantive  rule  to  section  988, 
See,  e.g..  §  1.267(f)-l(e)  (relating  to  the 
application  of  the  loss  disallowance  rule 
of  section  267(a)(1)  as  applied  to  related 
party,  nonfunctional  currency  loans). 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  to  transactions  entered  into  after 
February  14.  2000.  Until  these  proposed 
regulations  are  finalized,  the  existing 
final  regulations  under  §  1. 988-1  (f)  shall 
remain  in  effect. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Small  Business  Administration 
for  comment  on  its  impact  on  small 
businesses. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies,  if 
written)  that  are  submitted  timely  to  the 
IRS.  In  particular,  the  IRS  and  Treasury 
£ire  interested  in  comments  relating  to 
the  change  in  the  measurement  of  the 
base  period,  and  suggesting  other 
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standards  that  may  be  applied  in 
determining  whether  a  currency  should 
be  considered  hyperinflationary  for 
purposes  of  section  988.  Examples  of 
the  latter  category  of  comments  would 
be  suggestions  of  alternative  time 
periods  (base  periods)  and 
hyperinflationary  thresholds  (e.g., 
different  from  the  current  100% 
cumulative  inflation  rate)  which  may  be 
used  in  determining  whether  a  currency 
is  hyperinflationary.  All  comments  will 
be  available  for  puhlic  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  17,  2000,  beginning  at  10  a.m. 
in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance, 
located  1111  Constitution  Avenue.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  20,  2000, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  April  20,  2000.  A  period 
often  (10)  minutes  will  be  allotted  to 
each  person  for  making  comments.  An 
agenda  showing  the  scheduling  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Iiiformation:  The  principal 
author  of  these  regulations  is  Roger  M. 
Brown  of  the  Office  of  the  Associate 
Chief  Counsel  (International).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  also  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.988-1  paragraph  (f)  is 
revised  to  read  as  follows: 

§  1 .988-1    Certain  definitions  and  special 
rules. 

***** 

(f)  Hyperinflationary  currency — (1) 
Definition.  For  purposes  of  section  988, 
a  hyperinflationary  currency  means  a 
currency  described  in  §  1.985- 
l(b)(2)(ii)(D).  However,  the  base  period 
means  the  thirty-six  calendar  month 
period  ending  on  the  last  day  of  the 
taxpayer's  (or  qualified  business  unit's) 
current  taxable  year.  Thus,  for  example, 
if  for  1996,  1997,  and  1998,  a  country's 
annual  inflation  rates  are  6  percent,  1 1 
percent,  and  90  percent,  respectively, 
the  cumulative  inflation  rate  for  the 
three-year  base  period  is  124%  [((1.06  x 
1.11  X  1.90)  -  1.0  =  1.24)  X  100  = 
124%].  Accordingly,  assuming  the  QBU 
has  a  calendar  year  as  its  taxable  year, 
the  ciurency  of  the  country  is 
hyperinflationary  for  the  1998  taxable 
vear. 

(2)  Effective  date.  Paragraph  (f)(1) 
shall  apply  to  transactions  entered  into 
after  February  14,  2000. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-645  Filed  T-12-00;  8:45  am] 

BILUNG  CODE  483(M)1-P  , 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

Civilian  Health  and  Medical  Program  of 
tiie  Uniformed  Services  (CHAMPUS); 
Establishment  of  an  Appeals  Process 
for  TRICARE  Claimcheclt  Denials 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  section  714  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1999  which  requires  the 
establishment  of  an  appeals  process  for 
denials  by  TRICARE  Claimcheck  (TCC) 
or  any  similar  software  system.  This 
proposed  rule  enhances  the  current 
appeals  process  by  adding  an  additional 
level  of  appeal  conducted  at  the 
TRICARE  Management  Activity  (TMA) 
and  by  codifying  the  entire  process  in 
this  part. 


DATES:  Public  comments  must  be 
received  by  March  13,  2000. 
ADDRESSES:  Forward  comments  to: 
TRICARE  Management  Activity  (TMA), 
Medical  Benefits  and  Reimbursement 
Systems,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  F.  Wagner,  Office  of  Appeals 
and  Hearings,  TMA,  (303)  676-3411. 
SUPPLEMENTARY  INFORMATION:  On 
December  30,  1998  (63  FR  71915),  the 
Department  of  Defense  published  a 
notice  in  the  Federal  Register.  That 
notice  provides  additional  detailed 
information  regarding  TMA's  use  of 
TCC. 

TMA,  first  used  TCC,  the  TMA 
version  of  a  commercial  claims  auditing 
software,  in  May  1996.  Use  of  the  TCC 
software  has  been  subsequently  linked 
to  the  start  of  the  TRICARE  regional  at- 
risk  managed  ceire  support  contracts. 
TMA  has  customized  "TCC  to  conform  to 
specific  statutory  and  regulatory 
requirements  for  the  TRICARE  program. 

TRICARE  Claimcheck  is  a  hiHy 
automated  program  that  contains 
specific  auditing  logic  designed  to 
ensure  appropriate  coding  on 
professional  claims  and  eliminate 
overpayments  on  those  claims. 
TRICARE  Claimcheck  audits  for: 
luibundling  of  services  (fragmented 
billing  of  services  when  one  code  is 
appropriate),  incidental  procedures, 
mutually  exclusive  procedures,  assistant 
siu^eon  codes,  duplicate  claims 
submission,  unlisted  procedures,  age/ 
gender  conflicts,  medical  visits 
associated  with  pre-  and  post-operative 
care,  and  cosmetic  procedures. 

The  auditing  logic  resulting  in  a  TCC 
denial  on  a  TRICARE  claim  currently 
can  be  administratively  reviewed  by  the 
TRICARE  Managed  Care  Support 
Contractor  (MCSC),  but  the  specific 
dollar  amount  of  an  allowance  (e.g.,  the 
CHAMPUS  Maximum  Allowable 
Charge)  is  not  formally  appealable 
under  TRICARE  Claimcheck  appeals  or 
the  appeals  procedures  established  in  32 
CFR  199.10.  A  determination  by  the 
MCSC  that  allows  additional  payment 
amounts  results  in  an  adjustment  of  the 
claim  by  the  contractor  with  no  further 
action  required  by  the  beneficiary  or 
provider.  No  other  appeal  is  currently 
allowed. 

Section  714  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(P.L.  105-261)  required  the 
establishment  of  an  appeals  process  for 
denials  by  TCC  or  any  similar  software 
system.  This  proposed  rule  establishes  a 
two-level  appeals  process  for  TCC 
denials  and  codifies  it  under  the  formal 
appeals  procedures  established  in  32 
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32  CFR  part  199  is 
imended  as  follows: 


PART  199— {AI1ENDED1 

1.  The  authoi  ity  citation  for  part  199 
continues  to  re»d  as  follows: 


Authority:  5  U  S.C.  301;  10  U.S.C.  Chapter 


153 


c  e 


.2(b)  is  proposed  to  be 
the  definition  of 

ial  determination  and  by 
finition  of  TRICARE 
placing  both  definitions 

order  as  follows: 


Party  to  the  initial  determination. 
Includes  CHAMPUS  and  also  refers  to  a 
CHAMPUS  beneficiary  and  a 
participating  provider  of  services  whose 
interests  have  been  adjudicated  by  the 
initial  determination.  (Under  TRICARE 
Claimcheck  or  other  similar  software,  a 
party  to  the  initial  determination  also 
includes  a  non-participating  provider.) 
In  addition,  a  provider  who  has  been 
denied  approval  as  an  authorized 
CHAMPUS  provider  is  a  party  to  that 
initial  determination,  as  is  a  provider 
who  is  disqualified  or  excluded  as  an 
authorized  provider  under  CHAMPUS, 
imless  the  provider  is  excluded  based 
on  a  determination  of  abuse  or 
fraudulent  practices  or  procedures 
under  another  federal  or  federally 
funded  program.  See  §  199.10  for 
additional  information  concerning 
parties  not  entitled  to  administrative 
review  under  the  CHAMPUS  appeals 
and  hearing  procedures. 

TRICARE  Claimcheck.  TRICARE 
Claimcheck  is  the  TRICARE 
Management  Activity  version  of  a 
commercial  claims  auditing  software 
designed  to  ensure  appropriate  coding 
on-professional  claims  and  eliminate 
overpayments  on  those  claims. 
***** 

3.  Section  199.10  is  proposed  to  be 
revised  to  read  as  follows: 

§  199.10    Appeal  and  hearing  procedures. 

(a)  General.  An  appeal  under 
CHAMPUS  is  an  administrative  review 
of  program  determinations  made  under 
the  provisions  of  law  and  regulation.  An 
appeal  caanot  challenge  the  propriety, 
equity,  or  legality  of  any  provision  of 
law  or  regulation.  Paragraphs  (a) 
through  (e)  of  this  section  set  forth  the 
policies  and  procedures  for  appealing 
decisions  made  by  OCHAMPUS  and 
CHAMPUS  contractors  adversely 
affecting  the  rights  and  liabilities  of 
CHAMPUS  beneficiaries,  CHAMPUS 
participating  providers,  and  providers 
denied  the  status  of  authorized  provider 
under  CHAMPUS.  Paragraph  (f)  of  this 
section  describes  the  appeal  process  for 
TRICARE  Claimscheck  or  other  similar 
software  denials.  Supplemental  appeal 
procedures  relating  to  determinations 
made  under  the  quality  and  utilization 
review  peer  review  organization 
program  are  contained  in  §  199.15. 

(1)  Initial  determination,  (i)  Notice  of 
initial  determination  and  right  to 
appeal.  (A)  OCHAMPUS  and 
CHAMPUS  contractors  shall  mail 
notices  of  initial  determinations  to  the 
affected  provider  or  CHAMPUS 
beneficiary  (or  representative)  at  the  last 
known  address.  For  beneficiaries  who 
are  under  18  years  of  age  or  who  are 
incompetent,  a  notice  issued  to  the 


parent,  gueirdian,  or  other 
representative,  under  established 
CHAMPUS  procedures,  constitutes 
notice  to  the  beneficiary. 

(B)  CHAMPUS  contractors  shall  notify 
a  provider  of  an  initial  determination  on 
a  claim  only  if  the  provider  participated 
in  the  claim  or  the  initial  determination 
resulted  from  the  application  of 
TRICARE  Claimcheck  or  other  similar 
software.  (See  §  199.7) 

(C)  CHAMPUS  peer  review 
organizations  shall  notify  providers  and 
CHAMPUS  contractors  of  a  denial 
determination  on  a  claim. 

(D)  Notice  of  an  initial  determination 
on  a  claim  processed  by  a  CHAMPUS 
contractor  normally  will  be  made  on  a 
CHAMPUS  Explanation  of  Benefits 
(CEOB)  form. 

(E)  Each  notice  of  em  initial 
determination  on  a  request  for  benefit 
authorization,  a  request  by  a  provider 
for  approval  as  an  authorized 
CHAMPUS  provider,  or  a  decision  to 
disqualify  or  exclude  a  provider  as  an 
authorized  provider  under  CHAMPUS 
shall  state  the  reason(s)  for  the 
determination  and  the  underlying  facts 
supporting  the  determination. 

(F)  In  any  case  when  the  initial 
determination  is  adverse  to  the 
beneficiary  or  participating  provider,  or 
to  the  provider  seeking  approval  as  an 
authorized  CHAMPUS  provider,  the 
notice  shall  include  a  statement  of  the 
beneficiary's  or  provider's  right  to 
appeal  the  determination.  The 
procedure  for  filing  the  appeal  also  shall 
be  explained. 

(ii)  Effect  of  initial  determination.  The 
initial  determination  is  final  unless 
appealed  in  accordance  with  this 
section,  or  unless  the  initial 
determination  is  reopened  by 
OCHAMPUS,  the  CHAMPUS  contractor, 
or'the  CHAMPUS  peer  review 
organization. 

(2)  Participation  in  an  appeal. 
Participation  in  an  appeal  is  limited  to 
any  party  to  the  initial  determination, 
including  OCHAMPUS,  and  authorized 
representatives  of  the  parties.  Any  party 
to  the  initial  determination,  except 
OCHAMPUS,  may  appeal  an  adverse 
determination.  The  appealing  peirty  is 
the  party  to  the  initial  determination 
who  actually  files  the  appeal,  whether 
personally  or  by  representative. 

(i)  Parties  to  the  initial  determination. 
For  purposes  of  the  CHAMPUS  appeals 
and  hearing  procedures,  the  following 
are  not  parties  to  an  initial 
determination  and  are  not  entitled  to 
administrative  review  under  this 
section. 

(A)  A  provider  disqualified  or 
excluded  as  an  authorized  provider 
under  CHAMPUS  based  on  a 
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determination  of  abuse  or  fraudulent 
practices  or  procedures  under  another 
Federal  or  federally  funded  program  is 
not  a  party  to  the  CHAMPUS  action  and 
may  not  appeal  under  this  section. 

(B)  A  beneficiary  who  has  an  interest 
in  receiving  care  or  has  received  care 
from  a  particular  provider  cannot  be  an 
appealing  party  regarding  the  exclusion, 
suspension,  or  termination  of  the 
provider  under  §  199.9. 

(C)  A  sponsor  or  parent  of  a 
beneficiary  under  18  years  of  age  or 
guardian  of  an  incompetent  beneficiary 
is  not  a  party  to  the  initial 
determination  and  may  not  serve  as  the 
appealing  party. 

CD)  A  third  party,  such  as  an 
insurance  company,  is  not  a  party  to  the 
initial  determination  and  is  not  entitled 
to  appeal  even  though  it  may  have  an 
indirect  interest  in  the  initial 
determination. 

(E)  A  nonparticipating  provider  is  not 
a  party  to  the  initial  determination  and 
may  not  appeal. 

(ii)  Representative.  Any  party  to  the 
initial  determination  may  appoint  a 
representative  to  act  on  behalf  of  the 
party  in  connection  with  an  appeal. 
Generally,  the  custodial  parent  of  a 
minor  beneficiary  and  the  legally 
appointed  guardian  of  an  incompetent 
beneficiary  shall  be  presumed  to  have 
been  appointed  representative  without 
specific  designation  by  the  beneficiary. 
The  custodial  parent  or  legal  guardian 
(appointed  by  a  cognizant  court)  of  a 
minor  beneficiary  may  initiate  an  appeal 
based  on  the  above  presumption. 
However,  should  a  minor  beneficiary 
turn  18  years  of  age  during  the  course 
of  an  appeal,  then  any  further  requests 
to  appeal  on  behalf  of  the  beneficiary 
must  be  from  the  beneficiary  or 
pursuant  to  the  written  authorization  of 
the  beneficiary  appointing  a 
representative.  For  example,  if  the 
beneficiary  is  1 7  years  of  age  and  the 
sponsor  (  who  is  a  custodial  parent) 
requests  a  formal  review,  absent  written 
objection  by  the  minor  beneficiary,  the 
sponsor  is  presumed  to  be  acting  on 
behalf  of  the  minor  beneficiary. 
Following  the  issuance  of  the  formal 
review  determination,  the  sponsor 
requests  a  hearing;  however,  if  at  the 
time  of  the  request  for  a  hearing,  the 
beneficiary  is  18  years  of  age  or  older, 
the  request  must  either  be  by  the 
beneficiary  or  the  beneficiary's 
appointed  representative.  The  sponsor, 
in  this  example,  could  not  pursue  the 
request  for  hearing  without  being 
appointed  by  the  beneficiary  as  the 
beneficiary's  representative. 

(A)  The  representative  shall  have  the 
same  authority  as  the  appealing  party 
and  notice  given  to  the  representative 


shall  constitute  notice  to  the  appealing 
party. 

(B)  To  avoid  possible  conflicts  of 
interest,  an  officer  or  employee  of  the 
United  States,  such  as  an  employee  or 
member  of  a  Uniformed  Service, 
including  an  employee  or  staff  member 
of  a  Uniformed  Service  legal  office,  or 
a  CHAMPUS  advisor,  subject  to  the 
exceptions  in  18  U.S.C.  205,  is  not 
eligible  to  serve  as  a  representative.  An 
exception  usually  is  made  for  an 
employee  or  member  of  a  Uniformed 
Service  who  represents  an  immediate 
family  member.  In  addition,  the 
Director,  OCHAMPUS,  or  designee,  may 
appoint  an  officer  or  employee  of  the 
United  States  as  the  CHAMPUS 
representative  at  a  hearing. 

(3)  Burden  of  proof.  The  burden  of 
proof  is  on  the  appealing  party  to 
establish  affirmatively  by  substantial 
evidence  the  appealing  party's 
entitlement  under  law  and  this  part  to 
the  authorization  of  CHAMPUS  benefits, 
approval  of  authorized  CHAMPUS 
provider  status,  or  removal  of  sanctions 
imposed  under  §  199.9.  If  a  presumption 
exists  under  the  provisions  of  this  part 
or  information  constitutes  prima  facie 
evidence  under  the  provisions  of  this 
part,  the  appealing  party  must  produce 
evidence  reasonably  sufficient  to  rebut 
the  presumption  or  prima  facie 
evidence  as  part  of  the  appealing  party's 
burden  of  proof.  CHAMPUS  shall  not 
pay  any  part  of  the  cost  or  fee,  including 
attorney  fees,  associated  with  producing 
or  submitting  evidence  in  support  of  an 
appeal. 

(4)  Evidence  in  appeal  and  hearing 
cases.  Any  relevant  evidence  may  be 
used  in  the  administrative  appeal  and 
hearing  process  if  it  is  the  type  of 
evidence  on  which  reasonable  persons 
are  accustomed  to  rely  in  the  conduct  of 
serious  affairs,  regardless  of  the 
existence  of  any  common  law  or 
statutory  rule  that  might  make  improper 
the  admission  of  such  evidence  over 
objection  in  civil  or  criminal  courts. 

(5)  Late  filing.  If  a  request  for 
reconsideration,  formal  review,  or 
hearing  is  filed  after  the  time  permitted 
in  this  section,  written  notice  shall  be 
issued  denying  the  request.  Late  filing 
may  be  permitted  only  if  the  appealing 
party  reasonably  can  demonstrate  to  the 
satisfaction  of  the  Director, 
OCHAMPUS,  or  a  designee,  that  the 
timely  filing  of  the  request  was  not 
feasible  due  to  extraordinary 
circumstances  over  which  the  appealing 
party  had  no  practical  control.  Each 
request  for  an  exception  to  the  filing 
requirement  will  be  considered  on  its 
own  merits.  The  decision  of  the 
Dfrector,  OCHAMPUS,  or  a  designee,  on 


the  request  for  an  exception  to  the  filing 
requirement  shall  be  final. 

(6)  Appealable  issue.  An  appealable 
issue  is  required  in  order  for  an  adverse 
determination  to  be  appealed  under  the 
provisions  of  this  section.  Examples  of 
issues  that  are  not  appealable  under  this 
section  include: 

(i)  A  dispute  regarding  a  requirement 
of  the  law  or  regulation. 

(ii)  The  amount  of  the  CHAMPUS- 
determined  allowable  cost  or  charge, 
since  the  methodology  for  determining 
allowable  costs  or  charges  is  established 
by  this  part. 

(iii)  The  establishment  of  diagnosis- 
related  groups  (DRGs),  or  the 
fliethodology  for  the  classification  of 
inpatient  discharges  within  the  DRGs,  or 
the  weighting  factors  that  reflect  the 
relative  hospital  resources  used  with 
respect  of  discharges  within  each  DRG, 
since  each  of  these  is  established  by  this 
part. 

(iv)  Certain  other  issues  on  the  basis 
that  the  authority  for  the  initial 
determination  is  not  vested  in 
CHAMPUS.  Such  issues  include  but  are 
not  limited  to  the  following  examples: 

(A)  Determination  of  a  person's 
eligibility  as  a  CHAMPUS  beneficiary  is 
the  responsibility  of  the  appropriate 
Uniformed  Service.  Although 
OCHAMPUS  and  CHAMPUS 
contractors  must  make  determinations 
concerning  a  beneficiary's  eligibility  in 
order  to  ensure  proper  disbursement  of 
appropriated  funds  on  each  CHAMPUS 
claim  processed,  ultimate  responsibility 
for  resolving  a  beneficiary's  eligibility 
rests  with  the  Uniformed  Services. 
Accordingly,  disputed  question  of  fact 
concerning  a  beneficiar\''s  eligibility 
will  not  be  considered  an  appealable 
issue  under  the  provisions  of  this 
section,  but  shall  be  resolved  in 
accordance  with  §  199.4. 

(B)  Similarly,  decisions  relating  to  the 
issuance  of  a  Nonavailability  Statement 
(DD  Form  1251)  in  each  case  are  made 
by  the  Uniformed  Services.  Disputes 
over  the  need  for  a  Nonavailability 
Statement  or  a  refusal  to  issue  a 
Nonavailability  Statement  are  not 
appealable  under  this  section.  The  one 
exception  is  when  a  dispute  arises  over 
whether  the  facts  of  the  case 
demonstrate  a  medical  emergency  for 
which  a  Nonavailability  Statement  is 
not  required.  Denial  of  payment  in  this 
one  situation  is  an  appealable  issue. 

(C)  Any  sanction,  including  the 
period  of  the  sanction,  imposed  under 
§  199.9  which  is  based  solely  on  a 
provider's  exclusion  or  suspension  by 
another  agency  of  the  Federal 
Government,  a  state,  or  a  local  licensing 
authority  is  not  appealable  under  this 
section.  The  provider  must  exhaust 
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(C)  At  least  one  of  the  combined 
claims  has  had  a  reconsideration 
decision  issued  by  a  CHAMPUS 
contractor  or  a  CHAMPUS  peer  review 
organization. 

Note  to  paragraph  (a)(7):  A  request  for 
administrative  review  under  this  appeal 
process  which  involves  a  dispute  regarding  a 
requirement  of  law  or  regulation  (paragraph 
(a)(6)(i)  of  this  section)  or  does  not  involve 
a  sufficient  amount  in  dispute  (paragraph 
(a)(7)  of  this  section)  may  not  be  rejected  at 
the  reconsideration  level  of  appeal.  However, 
an  appeal  shall  involve  an  appealable  issue 
and  sufficient  amount  in  dispute  under  these 
paragraphs  to  be  granted  a  formal  review  or 
hearing. 

(8)  Levels  of  appeal.  The  sequence 
and  procedures  of  a  CHAMPUS  appeal 
vary,  depending  on  whether  the  initial 
determination  was  made  by 
OCHAMPUS.  a  CHAMPUS  contractor, 
or  a  CHAMPUS  peer  review 
organization. 

(i)  Appeal  levels  for  initial 
determination  made  by  CHAMPUS 
contractor  or  CHAMPUS  peer  review 
organization. 

(A)  Reconsideration  by  CHAMPUS 
contractor  or  CHAMPUS  peer  review 
organization. 

(B)  Formal  review  by  OCHAMPUS 
(except  for  CHAMPUS  peer  review 
organization  reconsiderations  and 
reconsideration  determinations  issued 
by  CHAMPUS  contractors  that  are 
subject  to  §199.15). 

(C)  Hearing.         » 

(ii)  Appeal  levels'for  initial 
determination  made  by  OCHAMPUS. 

(A)  Formal  review  by  OCHAMPUS 
except  initial  determinations  involving 
the  suspension  of  claims  processing 
where  the  Director,  OCHAMPUS,  or  a 
designee,  determines  that  additional 
proceedings  are  necessary  as  to  disputed 
material  facts  and  the  suspending 
official's  decision  is  not  final  under 

§  199.9(h)(l)(iv)(A)  or  §  199.9(h)(2) 
initial  determinations  involving  the 
sanctioning  (exclusion,  suspension,  or 
termination)  of  CHAMPUS  providers. 
Initial  determinations  involving  these 
matters  shall  be  appealed  directly  to  the 
hearing  level. 

(B)  Hearing. 

(9)  Appeal  decision.  An  appeal 
decision  at  any  level  may  address  all 
pertinent  issues  which  arise  under  the 
appeal  or  are  otherwise  presented  by  the 
information  in  the  case  record  (for 
example,  the  entire  episode  of  care  in 
the  appeal),  and  shall  not  be  limited  to 
addressing  the  specific  issue  appealed 
by  a  party.  In  the  case  of  sanctions 
imposed  under  §  199.9,  the  final 
decision  may  affirm,  increase  or  reduce 
the  sanction  period  imposed  by 
CHAMPUS,  or  otherwise  modify  or 
reverse  the  imposition  of  the  sanction. 


(10)  Dismissal  of  request  for 
reconsideration,  formal  review,  or 
hearing,  (i)  By  application  of  the 
appealing  party.  A  request  for 
reconsideration,  formal  revieyv,  or 
hearing  may  be  dismissed  by  the 
Director.  OCHAMPUS,  or  a  designee,  at 
any  time  before  the  mailing  of  the  final 
decision,  upon  the  application  of  the 
appealing  party.  A  request  for  dismissal 
must  be  in  wrriting  and  filed  with  the 
Chief.  Office  of  Appeals  and  Hearings. 
OCHAMPUS  or  designee,  or  the  hearing 
officer  in  hearing  cases.  When  dismissal 
is  requested,  the  previous  determination 
in  the  case  shall  be  deemed  final,  unless 
the  dismissal  is  vacated  in  accordance 
with  paragraph  (a)(10)(y)  of  this  section. 

(ii)  By  stipulation  of  the  parties.  A 
request  for  a  reconsideration,  formal 
review,  or  hearing  may  be  dismissed  by 
the  Director,  OCHAMPUS.  or  a 
designee,  at  any  time  before  the  mailing 
of  notice  of  the  reconsideration 
determination,  formal  review 
determination,  or  hearing  final  decision 
under  a  stipulation  agreement  between 
the  appealing  party  and  the  Director. 
OCHAMPUS,  or  designee.  When  a 
dismissal  is  entered  under  a  stipulation, 
the  previous  determination  shall  be 
deemed  final,  unless  the  dismissal  is 
vacated  in  accordance  with  paragraph 
(a)(10)(v)  of  this  section. 

(iii)  By  abandonment.  The  Director, 
OCHAMPUS.  or  a  designee,  may 
dismiss  a  request  for  reconsideration, 
formal  review,  or  hearing  upon 
abandonment  by  the  appealing  party. 

(A)  An  appealing  party  shall  be 
deemed  to  have  abandoned  a  request  for 
hearing,  other  than  when  personal 
appearance  is  waived  in  accordance 
with  §  199.10(d)(10){xii).  if  neither  the 
appealing  party  nor  an  appointed 
representative  appears  at  the  time  and 
placed  fixed  for  the  hearing  and  if, 
within  10  days  after  the  mailing  of  a 
notice  by  certified  mail  to  the  appealing 
party  by  the  hejiring  officer  to  show 
cause,  such  party  does  not  show  good 
and  sufficient  cause  for  such  failure  to 
appear  and  failure  to  notify  the  hearing 
officer  before  the  time  fixed  for  the 
hearing  that  an  appearance  could  not  be 
made. 

(B)  An  appealing  party  shall  be 
deemed  to  have  abandoned  a  request  for 
reconsideration,  formal  review,  or 
hearing  if,  before  mailing  of  the  notice 
of  the  reconsideration  determination  or 
formal  review  determination  or  before 
assignment  of  the  case  to  the  hearing 
officer,  the  Director,  OCHAMPUS.  or  a 
designee,  is  unable  to  locate  either  the 
appealing  party  or  an  appointed 
representative. 

(C)  An  appealing  party  shall  be 
deemed  to  have  abandoned  a  request  for 
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reconsideration,  formal  review,  or 
hearing  if  the  appealing  party  fails  to 
prosecute  the  appeal  Failure  to 
prosecute  the  appeal  includes,  but  is  not 
limited  to,  an  appealing  party's  failure 
to  provide  information  reasonably 
requested  by  the  Director,  OCHAMPUS, 
or  a  designee,  or  the  hearing  officer  for 
consideration  in  the  appeal. 

(D)  If  the  Director,  OCHAMPUS,  or  a 
designee,  dismisses  the  request  for 
reconsideration,  formal  review,  or 
hearing  because  of  abandonment,  the 
previous  determination  in  the  case  shall 
be  deemed  to  be  final,  unless  the 
dismissal  is  vacated  in  accordance  with 
paragraph  (a)(10)(v)  of  this  section. 

(ivj  For  cause.  If  the  Director, 
OCHAMPUS,  or  a  designee,  may 
dismiss  for  cause  a  request  for 
reconsideration,  formal  review,  or 
hearing  either  entirely  or  as  to  any 
stated  issue.  If  the  Director, 
OCHAMPUS,  or  a  designee,  dismisses  a 
reconsideration,  formal  review,  or 
hearing  request  for  cause,  the  previous 
determination  in  the  case  shall  be 
deemed  to  be  final,  unless  the  dismissal 
is  vacated  in  accordance  with  paragraph 
(a)(10)(v)  of  this  section.  A  dismissal  for 
cause  may  be  issued  under  any  of  the 
following  circumstances: 

(A)  when  the  appealing  party 
requesting  the  reconsideration,  formal 
review,  or  hearing  is  not  a  proper  party 
under  paragraph  (a)(2){i)  of  this  section, 
or  does  not  otherwise  have  a  right  to 
participate  in  a  reconsideration,  formal 
review,  or  hearing. 

(B)  When  the  appealing  party  who 
filed  the  reconsideration,  formal  review, 
or  hearing  request  dies,  and  there  is  no 
information  before  the  Director, 
OCHAMPUS,  or  a  designee,  showing 
that  a  party  to  the  initial  determination 
who  is  not  an  appealing  party  may  be 
prejudiced  by  the  previous 
determination. 

(C)  When  the  issue  is  not  appealable 
(see  §  199.10(a)(6)). 

(D)  When  the  amount  in  dispute  is 
less  than  $50  in  a  formal  review  or  less 
than  $300  in  a  hearing. 

(E)  When  all  appealable  issues  have 
been  resolved  in  favor  of  the  appealing 
party. 

(v)  Vacation  of  dismissal.  Dismissial 
of  a  request  for  reconsideration,  formal 
review,  or  hearing  may  be  vacated  by 
the  Director,  OCHAMPUS,  or  a 
designee,  upon  written  request  of  the 
appealing  party,  if  the  request  is 
received  within  6  months  of  the  date  of 
the  notice  of  dismissal  mailed  to  the  last 
known  address  of  the  party  requesting 
the  reconsideration,  formaJ  review,  or 
hearing. 

(b)  Reconsideration.  Any  party  to  the 
initial  determination  made  bv  the 


CHAMPUS  contractor  or  a  CHAMPUS 
peer  review  organization  may  request  a 
reconsideration. 

(1)  Requesting  a  reconsideration,  (i) 
Written  request  required.  The  request 
must  be  in  writing,  shall  state  the 
specific  matter  in  dispute,  and  shall 
include  a  copy  of  the  notice  of  initial 
determination  (such  as  the  CEOB  form) 
made  by  the  CHAMPUS  contractor  or 
the  CHAMPUS  peer  review 
organization. 

(ii)  Where  to  file.  The  request  shall  be 
submitted  to  the  ofiice  that  made  the 
initial  determination  (i.e.,  the 
CHAMPUS  contractor  or  the  CHAMPUS 
peer  review  organization)  or  any  other 
CHAMPUS  contractor  designated  in  the 
notice  of  initial  determination. 

(iii)  Allowed  time  to  file.  The  request 
must  be  mailed  within  90  days  after  the 
date  of  the  notice  of  initial 
determination. 

(iv)  Official  filing  date.  A  request  for 
a  reconsideration  shall  be  deemed  filed 
on  the  date  it  is  mailed  and  postmarked. 
For  the  purposes  of  CHAMPUS,  a 
postmark  is  a  cancellation  mark  issued 
by  the  United  States  Postal  Service,  if 
the  request  does  not  have  a  postmark,  it 
shall  be  deemed  filed  on  the  date 
received  by  the  CHAMPUS  contractor  or 
the  CHANff  US  peer  review 
organization. 

(2)  The  reconsideration  process.  The 
purpose  of  the  reconsideration  is  to 
determine  whether  the  initial 
determination  was  made  in  accordance 
with  law,  regulation,  policies,  and 
guidelines  in  effect  at  the  time  the  care 
was  provided  or  requested,  or  at  the 
time  of  the  initial  determination  and/or 
reconsideration  decision  involving  a 
provider  request  for  approval  as  an 
authorized  provider  under  CHAMPUS. 
The  reconsideration  is  performed  by  a 
member  of  the  CHAMPUS  contractor  or 
the  CHAMPUS  peer  review  organization 
staff  who  was  not  involved  in  making 
the  initial  determination  and  is  a 
thorough  and  independent  review  of  the 
case.  The  reconsideration  is  based  on 
the  information  submitted  that  led  to 
the  initial  determination,  plus  any 
additional  information  that  the 
appealing  party  may  submit  or  the 
CHAMPUS  contractor  or  the  CHAMPUS 
peer  review  organization  may  obtain. 

(3)  Timeliness  of  reconsideration 
determination.  The  CHAMPUS 
contractor  or  the  CHAMPUS  peer 
review  organization  normally  shall  issue 
its  reconsideration  determination  no 
later  than  60  days  from  the  date  of 
receipt  of  the  request  for  reconsideration 
by  the  CHAMPUS  contractor  or  the 
CHAMPUS  peer  review  organization. 

(4)  Notice  of  reconsideration 
determination.  The  CHAMPUS 


contractor  or  the  CHAMPUS  peer 
review  organization  shall  issue  a  vmtten 
notice  of  the  reconsideration  to  the 
appealing  party  at  his  or  her  last  known 
address.  The  notice  of  the 
reconsideration  must  contain  the 
following  elements: 

(i)  A  statement  of  the  issues  or  issue 
under  appeal. 

(ii)  The  provisions  of  law,  regulation, 
policies,  and  guidelines  that  apply  to 
the  issue  or  issues  under  appeal. 

(iii)  A  discussion  of  the  original  and 
additional  information  that  is  relevant 
to  the  issue  or  issues  under  appeal. 

(iv)  Payment  and  liability  imder 
§  199.4(h),  if  applicable. 

(v)  Whether  the  reconsideration 
determination  upholds  the  initial 
determination  or  reverses  it,  in  whole  or 
in  part,  and  the  rationale  for  the  action. 

(vi)  A  statement  of  the  right  to  appeal 
further  in  any  case  when  the 
reconsideration  determination  is  less 
than  fully  favorable  to  the  appealing 
party  and  the  amount  in  dispute  in  $50 
or  more. 

(5)  Effect  of  reconsideration 
determination.  The  reconsideration 
determination  is  final  if  the  following 
exits: 

(i)  The  amount  in  dispute  is  less  than 
$50. 

(ii)  Appeal  rights  have  been  offered, 
but  a  request  for  formal  review  (or 
hearing  in  a  case  subject  to  §  199.15)  is 
not  postmarked  or  received  by 
OCHAMPUS  within  60  days  of  the  date 
of  the  notice  of  the  reconsideration 
determination. 

(c)  Formal  review.  Except  as       *' 
explained  in  this  paragraph,  any  party 
to  an  initial  determination  made  by 
OCHAMPUS,  or  a  reconsideration 
determination  made  by  the  CHAMPUS 
contractor  may  request  a  formal  review 
by  OCHAMPUS  if  the  party  is 
dissatisfied  with  the  initial  or 
reconsideration  determination  unless 
the  initial  or  reconsideration 
determination: 

(1)  Is  final  under  paragraph  (b)(5)  of 
this  section. 

(2)  Involves  the  sanctioning  of  a 
provider  by  the  exclusion,  suspension 
or  termination  of  authorized  provider 
status; 

(3)  Involves  a  written  decision  issued 
pursuant  to  §  199.9(h)(l)(iv)(A)  regarding 
the  temporary  suspension  of  claims 
processing;  or 

(4)  Involve's  a  reconsideration 
determination  by  a  CHAMPUS  peer 
review  organization.  A  hearing,  but  not 
a  formal  review  level  of  appeal,  may  be 
available  to  a  party  to  an  initial 
determination  involving  the  sanctioning 
of  a  provider  or  to  a  party  to  a  written 
decision  involving  a  temporary 
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the  request  for  formal  review  by  the 
OCHAMPUS. 

(8)  Notice  of  formal  review 
determination.  The  Chief,  Office  of 
Appeals  and  Hearings,  OCHAMPUS,  or 
a  designee,  shall  issue  a  written  notice 
of  the  formal  review  determination  to 
the  appealing  party  at  his  or  her  last 
known  address.  The  notice  of  the  formal 
review  determination  must  contain  the 
following  elements: 

(i)  A  statement  of  the  issue  or  issues 
under  appeal. 

(ii)  The  provisions  of  law,  regulation, 
policies,  and  guidelines,  that  apply  to 
the  issue  or  issues  under  appeal. 

(iii)  A  discussion  of  the  original  and 
additional  information  that  is  relevant 
to  the  issue  or  issues  under  appeal. 

(iv)  Whether  the  formal  review 
upholds  the  prior  determination  or 
determinations  or  reverses  the  prior 
determination  or  determinations  in 
whole  or  in  part  and  the  rationale  for 
the  action. 

(v)  A  statement  of  the  right  to  request 
a  hearing  in  any  case  when  the  formal 
review  determination  is  less  than  fully 
favorable,  the  issue  is  appealable.and 
the  amount  in  dispute  is  $300  or  more. 

(9)  Effoct  of  formal  review 
determinations.  The  formal  review 
determination  is  final  if  one  or  more  of 
the  following  exist: 

(i)  The  issue  is  not  appealable.  (See 
paragraph  (a)(6)  of  this  section.) 

(ii)  The  amount  in  dispute  is  less  than 
$300.  (See  paragraph  (a)(7)  of  this 
section.) 

(iii)  Appeal  rights  have  been  offered 
but  a  request  for  hearing  is  not 
postmarked  or  received  by  OCHAMPUS 
within  60  days  of  the  date  of  the  notice 
of  the  formal  review  determination. 

(d)  Hearing.  Any  party  to  the  initial 
determination  may  request  a  hearing  if 
the  party  is  dissatisfied  with  the  formal 
review  determination  and  the  formal 
review  determination  is  not  final  under 
the  provisions  of  paragraph  (c)(9),  of 
this  section;  or  the  initial  determination 
involves  the  sanctioning  of  a  provider 
under  §  199.9  and  involves  an 
appealable  issue;  or  the  reconsideration 
determination  is  issued  by  a  CHAMPUS 
peer  review  organization  under  §  199.15 
and  is  not  final  under  paragraph  (b)(5) 
of  this  section. 

(1)  Requesting  a  hearing,  (i)  Written 
request  required.  The  request  shall  be  in 
writing,  state  the  specific  matter  in 
dispute,  include  a  copy  of  the  initial 
determination,  reconsideration 
determination,  or  formal  review 
determination  being  appealed,  and 
include  any  additional  information  or 
documents  not  submitted  previously. 

(ii)  Where  to  file.  The  request  shall  be 
submitted  to  the  Chief,  Office  of 


Appeals  and  Hearings,  TRICARE 
Management  Activity,  16401  East 
Centretech  Parkway,  Aurora,  Colorado 
80011-9043. 

(iii)  Allowed  time  to  file.  The  request 
shall  be  mailed  within  60  days  after  the 
date  of  the  notice  of  the  initial 
determination  or  formal  review 
determination  being  appealed. 

(iv)  Official  filing  date.  A  request  for 
hearing  shall  be  deemed  filed  on  the 
date  it  is  mailed  and  postmarked.  For 
the  purposes  of  CHAMPUS,  a  postmark 
is  a  cancellation  mark  issued  by  the 
United  States  Postal  Service.  If  a  request 
for  hearing  does  not  have  a  postmark,  it 
shall  be  deemed  filed  on  the  day 
received  by  OCHAMPUS. 

(2)  Hearing  process.  A  hearing  is  an 
administrative  proceeding  in  which 
facts  relevant  to  the  appealable  issue(s) 
in  the  case  are  presented  and  evaluated 
in  relation  to  applicable  law,  regulation, 
policies,  and  guidelines  in  effect  at  the 
time  the  care  in  dispute  was  provided 
or  requested;  at  the  time  of  the  initial 
determination,  formal  review 
determination,  or  hearing  decision 
involving  a  provider  request  for 
approval  under  CHAMPUS  as  an 
authorized  provider;  or  at  the  time  of 
the  act  or  event  which  is  the  basis  for 
the  imposition  of  sanctions  under  this 
part.  A  hearing,  except  for  an  appeal 
involving  a  provider  sanction,  generally 
shall  be  conducted  as  a  nonadversial, 
administrative  proceeding.  However,  an 
authorized  party  to  any  hearing, 
including  CHAMPUS,  may  submit 
additional  evidence  or  testimony 
relevant  to  the  appealable  issue(s)  and 
may  appoint  a  representative,  including 
legal  counsel,  to  participate  in  the 
hearing  process. 

(3)  Timeliness  of  hearing,  (i)  Except  as 
otherwise  provided  in  this  section, 
within  60  days  following  receipt  of  a 
request  for  hearing,  the  Director, 
OCHAMPUS,  or  a  designee,  normally 
will  appoint  a  hearing  officer  to  hear  the 
appeal.  Copies  of  all  records  in  the 
possession  of  OCHAMPUS  that  are 
pertinent  to  the  matter  to  be  heafd  or 
that  formed  the  basis  of  the  formal 
review  determination  shall  be  provided 
to  the  hearing  officer  and,  upon  request, 
to  the  appealing  party. 

(ii)  The  hearing  officer,  except  as 
otherwise  provided  in  this  section, 
normally  shall  have  60  days  from  the 
date  of  written  notice  of  assignment  to 
review  the  file,  schedule  and  hold  the 
hearing,  and  issue  a  recommended 
decision  to  the  Director,  OCHAMPUS, 
or  designee. 

(iii)  The  Director,  OCHAMPUS,  or 
designee,  may  delay  the  case  assignment 
to  the  hearing  officer  if  additional 
information  is  needed  that  cannot  be 
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obtained  and  included  in  the  record 
within  the  time  period  specified  above. 
The  appealing  party  will  be  notified  in 
writing  of  the  delay  resulting  fi'om  the 
request  for  additional  information.  The 
Director,  OCHAMPUS,  or  a  designee,  in 
such  circmnstances,  will  assign  the  case 
to  a  hearing  officer  within  30  days  of 
receipt  of  all  such  additional 
information,  or  within  60  days  of  receipt 
of  the  request  for  hearing,  whichever 
shall  occur  last. 

(iv)  The  hearing  officer  may  delay 
submitting  the  recommended  decision 
if,  at  the  close  of  the  hearing,  any  party 
to  the  hearing  requests  that  the  record 
remain  open  for  submission  of 
additional  information,  hi  such 
circumstances,  the  hearing  officer  will 
have  30  days  following  receipt  of  all 
such  additional  information  including 
comments  from  the  other  parties  to  the 
hearing  concerning  the  additional 
information  to  submit  the  recommended 
decision  to  the  Director,  OCHAMPUS, 
or  a  designee. 

(4)  Representation  at  a  hearing.  Any 
party  to  the  hearing  may  appoint  a 
representative  to  act  on  behalf  of  the 
party  at  the  hearing,  unless  such  person 
currently  is  disqualified  or  suspended 
from  acting  in  another  Federal 
administrative  proceeding,  or  imless 
otherwise  prohibited  by  law,  this  part, 
or  any  other  DoD  regulation  (see 
paragraph  (a)(2)(ii)  of  this  section).  A 
hearing  officer  may  refuse  to  allow  any 
person  to  represent  a  party  at  the 
hearing  when  such  person  engages  in 
unethical,  disruptive,  or  contemptuous 
conduct,  or  intentionally  fails  to  comply 
with  proper  instructions  or  requests  of 
the  hearing  officer,  or  the  provisions  of 
this  part.  The  representative  shall  have 
the  same  authority  as  the  appealing 
party  and  notice  given  to  the 
representative  shall  constitute  notice 
required  to  be  given  to  the  appealing 
party. 

(5j  Consolidation  of  proceedings.  The 
Director.  OCHAMPUS,  or  a  designee, 
may  consolidate  any  number  of 
proceedings  for  hearing  when  the  facts 
and  circumstances  are  similar  and  no 
substantial  right  of  an  appealing  party 
will  be  prejudiced. 

(6)  Authority  of  the  hearing  officer. 
The  hearing  officer  in  exercising  the 
authority  to  conduct  a  hearing  under 
this  part  will  be  bound  by  10  U.S.C. 
Chapter  55  and  this  part.  The  hearing 
officer  in  addressing  substantive, 
appealable  issues  shall  be  bound  by 
policy  manuals,  instructions, 
procedures,  and  other  guidelines  issued 
by  the  ASD(HA),  or  a  designee,  or  by  the 
Director,  OCHAMPUS,  or  a  designee,  in 
effect  for  the  period  in  which  the  matter 
in  dispute  arose.  A  hearing  officer  may 


not  establish  or  amend  policy, 
procedures,  instructions,  or  guidelines. 
However,  the  hearing  officer  may 
recommend  reconsideration  of  the 
policy,  procedures,  instructions  or 
guidelines  by  the  ASD(HA),  or  a 
designee,  when  the  final  decision  is 
issued  in  the  case. 

(7)  Disqualification  of  hearing  officer. 
A  hearing  officer  shall  volimtarily 
disqualify  himself  or  herself  and 
withdraw  from  any  proceeding  in  which 
the  hearing  officer  cannot  given  fair  or 
impartial  hearing,  or  in  which  there  is 

a  conflict  of  interest.  A  party  to  the 
hearing  may  request  the  disqualification 
of  a  hearing  officer  by  filing  a  statement 
detailing  the  reasons  the  party  believes 
that  a  fair  and  impartial  hearing  cannot 
be  given  or  that  a  conflict  of  interest 
exists.  Such  request  shall  be 
immediately  sent  by  the  appealing  party 
or  the  hearing  officer  to  the  Director, 
OCHAMPUS,  or  a  designee,  who  shall 
investigate  the  allegations  and  advise 
the  complaining  party  of  the  decision  in 
writing.  A  copy  of  such  decision  also 
shall  be  mailed  to  all  other  parties  of  the 
decision  in  writing.  A  copy  of  such 
decision  also  shall  be  mailed  to  all  other 
parties  to  the  hearing.  If  the  Director, 
OCHAMPUS,  or  a  designee,  reassigns 
the  case  to  another  hearing  officer,  no 
investigation  shall  be  required. 

(8)  Notice  and  scheduling  of  hearing. 
The  hearing  officer  shall  issued  by 
certified  mail,  when  practicable,  a 
written  notice  to  the  parties  to  the 
hearing  of  the  time  and  place  for  the 
hearing.  Such  notice  shall  be  mailed  at 
least  15  days  before  the  scheduled  date 
of  the  hearing.  The  notice  shall  contain 
sufficient  information  about  the  hearing 
procedure,  including  the  party's  right  to 
representation,  to  allow  for  effective 
preparation.  The  notice  also  shall  advise 
the  appealing  party  of  the  right  to 
request  a  copy  of  the  record  before  the 
hearing.  Additionally,  the  notice  shall 
advise  the  appealing  party  of  his  or  her 
responsibility  to  furnish  the  hearing 
officer,  no  later  than  7  days  before  the 
scheduled  date  of  the  hearing,  a  list  of 
all  witnesses  who  will  testify  and  a  copy 
of  all  additional  information  to  be 
presented  at  the  hearing.  The  time  and 
place  of  the  hearing  shall  be  determined 
by  the  hearing  officer,  who  shall  select 

a  reasonable  time  and  location  mutually 
convenient  to  the  appealing  party  and 
OCHAMPUS. 

(9)  Preparation  for  hearing,  (i) 
Prehearing  statement  of  contentions. 
The  hearing  officer  may  on  reasonable 
notice  require  a  party  to  the  hearing  to 
submit  a  written  statement  of 
contentions  and  reasons.  The  written 
statement  shall  be  provided  to  all 


parties  to  the  hearing  before  the  hearing 
takes  place.  , 

(ii)  Discovery.  Upon  the  written 
request  of  a  party  to  the  initial 
determination  (including  OCHAMPUS) 
and  for  good  cause  shown,  the  hearing 
officer  will  allow  that  party  to  inspect 
and  copy  all  document,  unless 
privileged,  relevant  to  issues  in  the 
proceeding  that  are  in  the  possession  or 
control  of  the  other  party  participating 
in  the  appeal.  The  written  requestshall 
state  clearly  what  information  and 
documents  are  required  for  inspection 
and  the  relevance  of  the  documents  to 
the  issues  in  the  proceeding. 
Depositions,  interrogatories,  requests  for 
admissions,  and  other  forms  of 
prehearing  discovery  are  generally  not 
authorized  and  the  Department  of 
Defense  does  not  have  subpoena 
authority  for  purposes  of  administrative 
hearings  under  this  section.  If  the 
hearing  officer  finds  that  good  cause 
exists  for  taking  a  deposition  or 
interrogatory,  the  expense  shall  be 
assessed  to  the  requesting  party,  with 
copies  furnished  to  the  hearing  officer 
and  the  other  parties  to  the  hearing. 

(iii)  Witnesses  and  evidence.  All 
parties  to  a  hearing  are  responsible  for   . 
producing,  at  each  party's  expense, 
meaning  without  reimbursement  of 
payment  by  CHAMPUS,  witnesses  and 
other  evidence  in  their  owno  behalf,  and 
for  furnishing  copies  of  any  such 
documentary  evidence  to  the  hearing 
officer  and  other  party  or  parties  to  the 
hearing.  The  Department  of  Defense  is 
not  authorized  to  subpoena  witnesses  or 
•records.  The  hearing  officer  may  issue 
invitations  and  requests  to  individuals 
to  appear  and  testify  without  cost  to  the 
Government,  so  that  the  full  facts  in  the 
case  may  be  presented. 

(10)  Conduct  of  hearing,  (i)  Right  to 
open  hearing.  Because  of  the  personal 
nature  of  the  matters  to  be  considered, 
hearings  normally  shall  be  closed  to  the 
public.  However,  the  appealing  party 
may  request  an  open  hearing.  If  this 
occurs,  the  hearing  shall  be  open  except 
when  protection  of  other  legitimate 
Government  purposes  dictates  closing 
certain  portions  of  the  hearing. 

(ii)  Right  to  examine  parties  to  the 
hearing  and  their  witnesses.  Each  party 
to  the  hearing  shall  have  the  right  to 
produce  and  examine  witnesses,  to 
introduce  exhibits,  to  question  opposing 
witnesses  on  any  matter  relevant  to  the 
issue  even  though  the  matter  was  not 
covered  in  the  direct  examination,  to 
impeach  any  witness  regardless  of 
which  party  to  the  hearing  first  called 
the  witness  to  testify,  and  to  rebut  any 
evidence  presented.  Except  as  to  those 
witnesses  employed  by  OCHAMPUS  at 
the  time  of  the  hearing,  and  records  in 
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the  hearing  who  is  present  at  the 
hearing. 

(x)  Continuance  for  additional 
evidence.  If  the  hearing  officer 
determines,  after  a  hearing  has  begun, 
that  additional  evidence  is  necessary  for 
the  proper  determination  of  the  case,  the 
following  procedure  may  be  invoked: 

(A)  Continue  hearing.  The  hearing 
may  be  continued  to  a  later  date  in 
accordance  with  §  paragraph  (d){10)(ix) 
of  this  section. 

(B)  Closed  hearing.  The  hearing  may 
be  closed,  but  the  record  held  open  in 
order  to  permit  the  introduction  of 
additional  evidence.  Any  evidence 
submitted  after  the  close  of  the  hearing 
shall  be  made  available  to  all  parties  to 
the  hearing,  and  all  parties  to  the 
hearing  shall  have  the  opportunity  for 
comment  prior  to  the  issuance  of  the 
recommended  decision  by  the  hearing 
officer.  The  hearing  officer  may  reopen 
the  hearing  if  any  portion  of  the 
additional  evidence  makes  further 
hearing  desirable.  Notice  thereof  shall 
be  given  in  accordance  with  paragraph 
(d)(8)  of  this  section. 

(xi)  Transcript  of  hearing.  A  verbatim 
taped  record  of  the  hearing  shall  be 
made  and  shall  become  a  permanent 
part  of  the  record.  Upon  request,  the 
appealing  party  shall  be  furnished  a 
duplicate  copy  of  the  tape.  A  typed 
transcript  of  the  testimony  will  be  made 
only  when  determined  to  be  necessary 
by  OCHAMPUS.  If  a  typed  transcript  is 
made,  upon  request,  the  appealing  party 
shall  be  furnished  a  copy  without 
charge.  Corrections  shall  be  allowed  in 
the  typed  transcript  by  the  hearing 
officer  solely  for  the  piu-pose  of 
conforming  the  transcript  to  the  actual 
testimony. 

(xii)  Waiver  of  right  to  appear  and 
present  evidence.  A  party  may  waive  his 
or  her  right  to  appear  at  a  hearing  and 
present  evidence.  If  all  parties  waive 
their  right  to  appear  before  the  hearing 
officer  for  presenting  evidence  and 
contentions  personally  or  by 
representation,  it  will  not  be  necessary 
for  the  hearing  officer  to  give  notice  of, 
or  to  conduct  a  formal  hearing.  A  waiver 
of  the  right  to  appear  must  be  in  writing 
and  filed  with  the  hearing  officer  or  the 
Chief,  Office  of  Appeals  and  Hearings, 
OCHAMPUS.  Such  waiver  may  be 
withdrawn  by  the  party  by  written 
notice  received  by  the  hearing  officer  or 
Chief,  Office  of  Appeals  and  Hearings, 
no  later  than  7  days  before  the 
scheduled  hearing  or  the  mailing  of 
notice  of  the  final  decision,  whichever 
occurs  first.  For  purposes  of  this  section, 
failure  of  a  party  to  appear  personally  or 
by  representation  after  filing  written 
notice  of  waiver,  will  not  be  cause  for 
finding  of  abandonment  and  the  hearing 


officer  shall  make  the  recommended 
decision  on  the  basis  of  all  evidence  of 
record. 

(11)  Recommended  decision.  At  the 
conclusion  of  the  hearing  and  after  the 
record  has  been  closed,  the  matter  shall 
be  taken  under  consideration  by  the 
hearing  officer.  Within  the  time  frames 
previously  set  forth  in  this  section,  the 
hearing  officer  shall  submit  to  the 
Director,  OCHAMPUS.  or  a  designee,  a 
written  reconmiended  decision 
containing  a  statement  of  findings  and 
a  statement  of  reasons  based  on  the 
evidence  adduced  at  the  hearing  and 
otherwise  included  in  the  hearing 
record. 

(i)  Statement  of  findings.  A  statement 
of  findings  is  a  clear  and  concise 
statement,  of  fact  evidenced  in  the 
record  or  conclusions  that  readily  can 
be  deduced  from  the  evidence  of  record. 
Each  finding  must  be  supported  by 
substantial  evidence  that  is  defined  as 
such  evidence  as  a  reasonable  mind  can 
accept  as  adequate  to  support  a 
conclusion. 

(ii)  Statement  of  reasons.  A  reason  is 
a  clear  and  concise  statement  of  law, 
regulation,  policies,  or  guidelines 
relating  to  the  statement  of  findings  that 
provides  the  basis  for  the  recommended 
decision. 

(e)  Final  decision.  (1)  Director, 
OCHAMPUS.  The  recommended 
decision  shall  be  reviewed  by  the 
Director,  OCHAMPUS,  or  a  designee, 
who  shall  adopt  or  reject  the 
recommended  decision  or  refer  the 
recommended  decision  for  review  by 
the  Assistant  Secretary  of  Defense 
(Health  Affairs).  The  Director, 
OCHAMPUS,  or  a  designee,  normally 
will  take  action  with  regard  to  the 
recommended  decision  within  90  days 
of  receipt  of  the  recommended  decision 
or  receipt  of  the  revised  recommended 
decision  following  a  remand  order  to 
the  Hearing  Officer. 

(i)  Final  action.  If  the  Director, 
OCHAMPUS,  or  a  designee,  concurs  in 
the  recommended  decision,  no  further 
agency  action  is  required  and  the 
recommended  decision,  as  adopted  by 
the  Director,  OCHAMPUS,  is  the  final 
agency  decision  in  the  appeal.  In  the 
case  of  rejection,  the  Director, 
OCHAMPUS,  or  a  designee,  shall  state 
the  reason  for  disagreement  with  the 
recommended  decision  and  the 
underlying  facts  supporting  such 
disagreement.  In  these  circumstances, 
the  Director,  OCHAMPUS,  or  a 
designee,  may  have  a  final  decision 
prepared  based  on  the  record,  or  may 
remand  the  matter  to  the  Hearing  Officer 
for  appropriate  action.  In  the  latter 
instance,  the  Hearing  Officer  shall  take 
appropriate  action  and  submit  a  new 
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recoinmended  decision  within  60  days 
of  receipt  of  the  remand  order.  The 
decision  by  the  Director,  OCHAMPUS, 
or  a  designee,  concerning  a  case  arising 
under  the  procedures  of  this  section, 
shall  be  the  final  agency  decision  and 
the  final  decision,  together  with  a  copy 
of  the  recommended  decision,  shall  be 
sent  by  certified  mail  to  the  appealing 
party  or  parties.  A  final  agency  decision 
under  paragraph  (e)(l)(i)  of  this  section 
will  not  be  relied  on,  used,  or  cited  as 
preceuent  by  the  Department  of  Defense 
in  the  administration  of  CHAMPUS. 

(ii)  Referral  for  review  by  ASD(HA). 
The  Director,  OCHAMPUS,  or  a 
designee,  may  refer  a  hearing  case  to  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  when  the  hearing  involves  the 
resolution  of  CHAMPUS  policy  and 
issuance  of  a  final  decision  which  may 
be  relied  on,  used,  or  cited  as  precedent 
in  the  administration  of  CHAMPUS.  In 
such  a  circumstance,  the  Director, 
OCHAMPUS,  or  a  designee,  shall 
forward  the  recommended  decision, 
together  with  the  reconunendation  of 
the  Director,  OCHAMPUS,  or  a 
designee,  regarding  disposition  of  the 
hearing  case. 

(2)  ASD(HA).  The  ASD(HA),  or  a 
designee,  after  reviewing  a  case  arising 
under  the  procedures  of  this  section 
may  issue  a  final  decision  based  on  the 
record  in  the  hearing  case  or  remand  the 
case  to  the  Director,  OCHAMPUS,  or  a 
designee,  for  appropriate  action.  A 
decision  issued  by  the  ASD(HA),  or  a 
designee,  shall  be  the  final  agency 
decision  in  the  appeal  and  the  final 
decision,  together  with  a  copy  of  the 
recommended  decision,  shall  be  sent  by 
certified  mail  to  the  appealing  party  or 
parties.  A  final  decision  of  the 
ASD(HA),  or  a  designee,  issued  under 
this  paragraph  (e)(2)  may  be  relied  on, 
used,  or  cited  as  precedent  in  the 
administration  of  CHAMPUS. 

(f)  TRICARE  Claimcheck  or  other 
similar  software.  (1)  General.  This  sets 
forth  the  policies  and  procedures  for 
appealing  adverse  determinations 
issued  as  a  result  of  the  application  of 
TRICARE  Claimcheck  or  other  similar 
software.  The  TRICARE  Claimcheck  or 
other  similar  software  appeal 
procedures  apply  to  denial  or  reduction 
in  payment  based  on  approved 
reimbursement  methods;  whereas, 
denials  arising  ft-om  TRICARE 
Claimcheck  or  other  similar  software 
relating  to  benefit  determinations  are 
subject  to  the  appeal  process  in 
paragraphs  (a)  through  (e)  of  this 
section.  Non-participating  providers 
may  appeal  only  through  the  TRICARE 
Claimcheck  or  other  similar  software 
appeal  procedures  described  in  this 
paragraph  (f).  The  levels  of  appeal  under 


the  TRICARE  Claimcheck  or  other 
similar  software  appeal  procedures  are: 
First-level  appeal,  issued  by  the 
CHAMPUS  contractor;  and  second-level 
appeal,  issued  by  OCHAMPUS. 
Provisions  in  paragraph  (a){10)  of  this 
section  that  apply  to  the  dismissal  of 
reconsideration  and  formal  review 
determinations  also  apply  to  dismissal 
of  first  and  second  level  appeals. 

(i)  Initial  determination.  (A)  Notice  of 
initial  determination  and  right  to 
appeal.  {1)  CHAMPUS  contractors  shall 
mail  notices  of  initied  determinations  to 
the  affected  provider  or  CHAMPUS 
beneficiary  (or  representative)  at  the  last 
known  address.  For  beneficiaries  who 
are  under  18  years  of  age  or  who  are 
incompetent,  a  notice  issued  to  the 
other  parent,  guardian,  or  other 
representative,  under  established 
CHAMPUS  procedures,  constitutes 
notice  to  the  beneficicuy. 

(2)  Notice  of  an  initial  determination 
on  a  claim  processed  by  a  CHAMPUS 
contractor  will  be  made  on  a  CHAMPUS 
Explanation  of  Benefits  (CEOB)  form. 

(3)  Each  CEOB  shall  state  the  reason 
for  the  determination. 

[4]  In  any  case  when  the  initial 
determination  is  adverse  to  the 
beneficiary  or  provider,  the  CEOB  shall 
include  a  statement  of  the  beneficiary's 
or  provider's  right  to  appeal  the 
determination.  The  procedure  for  filing 
a  first-level  appeal  shall  also  be 
explained. 

(B)  Effect  of  initial  determination.  The 
initial  determination  is  final  unless 
appealed  in  accordance  with  this 
paragraph  (f)  or  unless  the  initial 
determination  is  reopened  by 
OCHAMPUS  or  the  CHAMPUS 
contractor. 

(ii)  Participation  in  an  appeal. 
Participation  in  an  appeal  is  limited  to 
any  party  to  the  initial  determination, 
including  OCHAMPUS,  and  authorized 
representatives  of  the  parties.  Any  party 
to  the  initial  determination,  except 
OCHAMPUS,  may  appeal  an  adverse 
determination. 

(A)  Parties  to  the  initial 
determination.  For  purposes  of  this 
appeal  procedure,  the  following  are  not 
parties  to  an  initial  determination  and 
are  not  entitled  to  administrative  review 
under  this  paragraph  (f). 

(I)  A  sponsor  or  parent  of  a 
beneficiary  under  18  years  of  age  or 
guardian  of  an  incompetent  beneficiary 
is  not  a  party  to  the  initial 
determination  and  may  not  serve  as  the 
appealing  party. 

{2)  A  third  party,  such  as  an  insurance 
company,  is  not  a  party  to  the  initial 
determination  and  is  not  entitled  to 
appeal  even  though  it  may  have  an 


indirect  interest  in  the  initial 
determination. 

(B)  Representative.  Any  party  to  the 
initial  determination  may  appoint  a 
representative  to  act  on  behalf  of  the 
party  in  connection  with  an  appeal. 
Generally,  the  custodial  parent  of  a 
minor  beneficiary  and  the  legally 
appointed  guardian  of  an  incompetent 
beneficiary  shall  be  presumed  to  have 
been  appointed  representative  without 
specific  designation  by  the  beneficiary. 
The  custodial  parent  or  legal  guardian 
(appointed  by  a  cognizant  court)  of  a 
minor  beneficiary  may  initiate  an  appeal 
based  on  the  above  presumption. 
However,  should  a  minor  beneficiary 
turn  18  years  of  age  during  the  course 
of  an  appeal,  then  any  further  requests 
to  appeal  on  behalf  of  the  beneficiary 
must  be  from  the  beneficiary  or 
pursuant  to  the  written  authorization  of 
the  beneficiary  appointing  a 
representative.  For  example,  if  the 
beneficiary  is  1 7  years  of  age  and  the 
sponsor  (who  is  a  custodial  parent) 
requests  a  first-level  appeal,  absent 
written  objection  by  the  minor 
beneficiary,  the  sponsor  is  presumed  to 
be  acting  on  behalf  of  the  minor 
beneficiary.  Following  the  issuance  of 
the  first-level  appeal  determination,  the 
sponsor  requests  a  second-level  appeal; 
however,  if  at  the  time  of  the  request  for 
a  second-level  appeal,  the  beneficiarj'  is 
18  years  of  age  or  older,  the  request 
must  either  be  by  the  beneficiary  or  the 
beneficiary's  appointed  representative. 
The  sponsor,  in  this  example,  could  not 
pursue  the  request  for  a  second-level 
appeal  without  being  appointed  by  the 
beneficiary  as  the  beneficiary's 
representative. 

[1]  The  representative  shall  have  the 
same  authority  as  the  appealing  party 
and  notice  given  to  the  representative 
shall  constitute  notice  to  the  appealing 

party. 

[2]  To  avoid  possible  conflicts  of 
interest,  an  officer  or  employee  of  the 
United  States,  such  as  an  employee  or 
member  of  a  Uniformed  Service, 
including  an  employee  or  staff  member 
of  a  Uniformed  Service  legal  office,  or 
a  CHAMPUS  advisor,  subject  to  the 
exceptions  in  18  U.S.C.  205,  is  not 
eligible  to  serve  as  a  representative.  An 
exception  usually  is  made  for  an 
employee  or  member  of  a  Uniformed 
Service  who  represents  an  immediate 
family  member. 

[Hi]  Burden  of  proof.  The  burden  of 
proof  is  on  the  appealing  party  to 
establish  affirmatively  by  substeuitiai 
evidence  the  appealing  party's 
entitlement  under  law  and  this  part  to 
the  authorization  of  CHAMPUS  benefits. 
If  a  presumption  exists  under  the 
provisions  of  this  part  or  information 
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constitutes  prir  m  facie  evidence  under 
the  provisions  (  f  this  part,  the  appealing 
party  must  pro<  uce  evidence  reasonably 
sufficient  to  ret  ut  the  presumption  or 
prima  facie  evl  lence  as  part  of  the 
appealing  part\  's  burden  of  proof. 
CHAMPUS  sha  1  not  pay  any  part  of  the 
cost  or  fee.  incl  jding  attorney  fees, 
associated  with  producing  or  submitting 
evidence  in  su{  port  of  an  appeal. 

(iv)  Evidence  in  appeal  cases.  Any 
relevant  evider  ce  may  be  sued  in  the 
TRICARE  Clain  icheck  or  other  similar 
software  appea  process  if  it  is  the  type 
of  evidence  on  which  reasonable 
persons  are  ace  jstomed  to  rely  in  the 
conduct  of  seri  >us  affairs,  regardless  of 
the  existence  o  any  common  law  or 
statutory  rule  tlat  might  improper  the 
admission  of  such  evidence  over 
objection  in  ci\|il  or  criminal  courts. 

(v)  Late  filing  ■  If  a  request  for  a  first- 
level  or  second  level  appeal  is  filed  after 
the  time  permii  ted  in  this  section, 
written  notice  !  hall  be  issued  denying 
the  request.  La1  e  filing  may  be  permitted 
only  if  the  app<  aling  party  reasonably 
can  demonstrai  e  to  the  satisfaction  of 
the  Director,  O'  :HAMPUS,  or  a 
designee,  that  tne  timely  filing  of  the 
request  was  no  feasible  due  to  the 
exU-aordinary  c  ircumstances  over  which 
the  appealing  \  arty  had  no  practical 
control.  Each  nsquest  for  an  exception  to 
the  filing  requi  -ement  will  be 
considered  on  ts  own  merits.  The 
decision  of  the  Director.  OCHAMPUS, 
or  a  designee,  cm  the  request  for  an 
exception  to  th  9  fiUng  requiring  shall  be 
final. 

(vi)  Appeala  )/e  issue.  An  appealable 
issue  is  require  d  in  order  for  an  adverse 
determination  o  be  appealed  under  the 
provisions  oft  lis  paragraph  (f)- 

(vii)  Amoun  in  dispute.  An  amount 
in  dispute  is  r€  quired  for  an  adverse 
determination  :o  be  appealed  under  the 
provisions  of  t  lis  paragraph  (f).  The 
amount  in  disf  ute  is  calculated  as  the 
amount  of  mor  ey  CHAMPUS  would  pay 
if  the  services  ind  supplies  involved  in 
dispute  were  c  etermined  to  be 
authorized  CH  \MPUS  benefits. 
Examples  of  ai  lounts  of  money  that  are 
excluded  by  th  e  Regulation  from 
CHAMPUS  pa  rments  for  authorized 
benefits  inclut  ed  but  are  not  limited  to: 

(A)  The  ben«  ficiary's  CHAMPUS 
deductible  anc  cost-share  amounts. 

(B)  Amount;  that  the  CHAMPUS 
beneficiary,  or  parent,  guardian,  or  other 
responsible  pe  rson  has  no  legal 
obligation  to  piy. 

(C)  Amount!  excluded  under  §  199.8. 
(viii)  Scope  jf  review.  The  review  of 

appeals  under  this  paragraph  (f)  may 
identify  issues  other  than  TRICARE 
Claimcheck  oi  other  similar  software 


issues,  which  may  be  considered  under 
other  provisions  of  this  part. 

(2)  TRICARE  Claimcheck  or  other 
similar  software  first-level  appeal.  Any 
party  to  the  initial  determination  made 
by  the  CHAMPUS  contractor,  may 
request  a  first-level  appeal. 

(i)  Requesting  a  first-level  appeal.  (A) 
Written  request  required.  The  request 
must  be  in  wrriting,  shall  state  the 
specific  matter  in  dispute,  and  shall 
include  a  copy  of  the  CEOB  issued  by 
the  CHAMPUS  contractor. 

(B)  Where  to  file.  The  request  shall  be 
submitted  to  the  CHAMPUS  contractor 
that  issued  the  CEOB  or  any  other 
CHAMPUS  contractor  designated  in  the 
CEBO. 

(C)  Allowed  time  to  file.  The  request 
must  be  mailed  within  90  days  after  the 
date  of  notice  on  the  CEOB. 

(D)  Official  filing  date.  A  request  for 

a  first-level  appeal  shall  be  deemed  filed 
on  the  date  it  is  mailed  and  postmarked. 
For  the  piuposes  of  CHAMPUS,  a 
postmark  is  a  cancellation  mark  issued 
by  the  United  States  Postal  Service.  If 
the  request  does  not  have  a  postmark,  it 
shall  be  deemed  filed  on  the  date 
received  by  the  CHAMPUS  contractor. 

(ii)  The  first-level  appeal  process.  The 
piupose  of  the  first-level  appeal  is  to 
determine  whether  the  initial 
determination  correctly  identified 
improper  claims.  The  first-level  appeal 
review  is  performed  by  a  member  of  the 
CHAMPUS  contractor  who  was  not 
involved  in  making  the  initial 
determination  and  is  a  thorough  and 
independent  review  of  the  case.  The 
first-level  appeal  is  based  on  the 
information  submitted  that  led  to  the 
initial  determination,  plus  any 
additional  information  that  the 
appealing  party  may  submit  or  the 
CHAMPUS  contractor  may  obtain. 

(iii)  Timeliness  of  first-level  appeal 
determination.  The  CHAMPUS 
contractor  normally  shall  issue  its  first- 
level  appeal  determination  no  later  than 
60  days  from  the  date  of  receipt  of  the 
request  for  first-level  appeal. 

(iv)  Notice  of  first-level  appeal 
determination.  The  CHAMPUS 
contractor  shall  issue  a  written  notice  of 
the  first-level  appeal  determination  to 
the  appealing  party  at  his  or  her  last 
known  address.  The  notice  of  the  first- 
level  appeal  determination  must  contain 
the  following  elements: 

(A)  A  statement  of  the  issues  or  issue 
under  appeal. 

(B)  The  provisions  of  law,  regulation, 
policies  and  guidelines  that  apply  to  the 
issue  or  issues  under  appeal. 

(C)  A  discussion  of  the  original  and 
additional  information  that  is  relevant 
to  the  issue  or  issues  under  appeal. 


(D)  Whether  the  first-level  appeal 
determination  upholds  the  initial 
determination  or  reverses  it,  in  whole  or 
in  part,  and  the  rationale  for  the  action. 

(E)  A  statement  of  the  right  to  appeal 
further  in  any  case  when  the  first-level 
appeal  determination  is  less  than  fully 
favorable  to  the  appealing  party. 

(v)  Effect  of  first-level  appeal     • 
determination.  The  first-level  appeal 
determination  is  final  if  appeal  rights 
have  been  offered,  but  a  request  for  a 
second-level  appeal  is  not  postmarked 
or  received  by  OCHAMPUS  within  60 
days  of  the  date  of  the  notice  of  the  first- 
level  appeal  determination. 

(3)  TRICARE  Claimcheck  or  other 
similar  software  second-level  appeal. 
Except  as  explained  in  this  paragraph 
(f),  any  party  to  a  first-level  appeal 
determination  made  by  the  CHAMPUS 
contractor  may  request  a  second-level 
appeal  by  OCHAMPUS  if  the  party  is 
dissatisfied  with  the  first-level  appeal 
determination  unless  the  first-level 
appeal  determination  is  final  because  of 
the  reasons  described  in  paragraph 
(f)(2)(v)  of  this  section. 

(i)  Requesting  a  second-level  appeal. 
(A)  Written  request  required.  The 
request  must  be  in  writing,  shall  state 
the  specific  mater  in  dispute,  shall 
include  a  copy  of  the  notice  of  first-level 
appeal  determination  being  appealed, 
and  shall  include  any  additional 
information  or  documents  not  submitted 
previously. 

(b)  Where  to  file.  The  request  shall  be 
submitted  to  the  Chief,  Office  of 
Appeals  and  Hearings,  TRICARE 
Management  Activity,  16401  E. 
Centertech  Parkway,  Aurora,  CO  80011- 
9043. 

(C)  Allowed  time  to  file.  The  request 
shall  be  mailed  within  60  days  after  the 
date  of  the  notice  of  the  first-level 
appeal  determination. 

[d]  Official  filing  date.  A  request  for 
a  second-level  appeal  shall  be  deemed 
filed  on  the  date  it  is  mailed  and 
postmarked.  For  the  purposes  of 
CHAMPUS,  a  postmark  is  a  cancellation 
mark  issued  by  the  Untied  States  Postal 
Service.  If  the  request  does  not  have  a 
postmark,  it  shall  be  deemed  filed  on 
the  date  received  by  OCHAMPUS. 

(ii)  The  second-level  appeal  process. 
The  piupose  of  the  second-level  appeal 
is  to  determine  whether  the  initial 
determination  and  first-level  appeal 
determination  correctly  identified 
improper  clcums.  The  second-level 
appeal  is  performed  by  the  Chief,  Office 
of  Appeals  and  Hearings,  OCHAMPUS, 
or  a  designee,  and  is  a  thorough  review 
of  the  case.  The  second-level  appeal 
determination  is  based  on  the 
information  upon  which  the  initial 
determination  and  the  first-level  appeal 
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determination  were  based,  and  any 
additional  information  the  appealing 
party  may  submit  or  OCHAMPUS  may 
obtain. 

(iii)  Timeliness  of  second-level  appeal 
determination.  The  Chief,  Office  of 
Appeals  and  Hearings,  OCHAMPUS  or 
a  designee,  normally  shall  issue  a 
written  notice  of  the  second-level 
appeal  determination  no  later  than  90 
days  from  the  date  of  receipt  of  the 
request  for  second-level  appeal  by 
OCHAMPUS. 

(iv)  Notice  of  second-level  appeal 
determination.  The  Chief,  Office  of 
Appeals  and  Hearings,  OCHAMPUS  or 
designee,  shall  issue  a  written  notice  of 
the  second-level  appeal  determination 
to  the  appealing  party  at  his  or  her  last 
known  address.  The  notice  of  the 
second-level  appeal  determination  must 
contain  the  following  elements: 

(A)  A  statement  of  the  issue  or  issues 
under  appeal. 

(B)  The  provisions  of  law,  regulation, 
policies  and  guidelines  that  apply  to  the 
issue  or  issues  under  appeal. 

(C)  A  discussion  of  the  original  and 
additional  information  that  is  relevant 
to  the  issue  or  issues  imder  appeal. 

(D)  Whether  the  second-level  appeal 
determination  upholds  the  first-level 
appeal  determination  or  reverses  the 
first-level  appeal  determination  in 
whole  or  in  part  and  the  rationale  for 
the  action. 

(v)  Effect  of  second-level  appeal 
determination.  The  second-level  appeal 
determination  is  the  final  action  of  the 
TRICARE  Claimcheck  or  other  similar 
software  administrative  appeal  process. 

4.  Section  199.15  is  proposed  to  be 
amended  by  revising  paragraphs 
{fl(3)(ii)(A),  (h),  (i)(l),  (i)(2),  and  (i)(4)  as 
follows: 

§  199.15    Quality  and  utilization  review  peer 
review  organization  program. 

***** 

(f)*   *   * 

(3)  *    *    * 

(ii)*   *   * 

(A)  A  reconsideration  determination 
that  would  be  final  in  a  cases  involving 
sole-function  PROs  under  paragraph 
(i)(2)  of  this  section  will  not  be  final  in 
cases  involving  multi-function  PROs.  In 
addition,  a  reconsideration 
determination  that  would  be  appealed 
to  OCHAMPUS  in  cases  involving  sole- 
function  PROs  under  paragraph  (i){l)  of 
this  section  will  not  be  appealed  to 
OCHAMPUS  in  cases  involving  multi- 
function PROs.  Rather,  in  such  cases,  an 
opportunity  for  a  second 
reconsideration  shall  be  provided.  The 
second  reconsideration  will  be  provided 
by  OCHAMPUS  or  another  contractor 
independent  of  the  multi-function  PRO 


that  performed  the  review.  The  second 
reconsideration  may  not  be  further 
appealed  by  the  provider  except  as 
provided  in  paragraph  (i){3)  of  this 
section. 
***** 

(h)  Procedures  regarding 
reconsiderations.  The  CHAMPUS  PROs 
shall  establish  and  follow  procedures 
for  reconsiderations  that  are 
substantively  the  same  or  comparable  to 
the  procediues  applicable  to 
reconsiderations  imder  Medicare 
pursuant  to  42  CFR  473.15  to  473.34, 
except  that  the  time  limit  for  requesting 
reconsideration  (see  42  CFR 
473.20(a)(1))  shall  be  90  days.  A  PRO 
reconsideration  determination  is  final 
and  binding  upon  all  parties  to  the 
reconsideration  except  to  the  extent  of 
any  further  appeal  pursuant  to 
paragraph  (i)  of  this  section. 

(i)*   *   * 

(1)  Beneficiaries  may  appeal  a  PRO 
reconsideration  determination  to 
OCHAMPUS  and  obtain  a  hearing  on 
such  appeal  to  the  extent  allowed  and 
under  the  procedures  set  forth  in 

§  199.10(d). 

(2)  Except  as  provided  in  paragraph 
(i){3)  of  this  section,  a  PRO 
reconsideration  determination  may  not 
be  further  appealed  by  a  provider. 
***** 

(4)  For  purposes  of  the  hearing 
process,  a  PRO  reconsidertion 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  formal 
review  determination  imder  §  199.10, 
unless  revised  at  the  initiative  of  the 
Director,  OCHAMPUS,  prior  to  a 
hearing  on  the  appeal,  in  which  case  the 
revised  determination  shall  be 
considered  as  the  procedural  equivalent 
of  a  formal  review  determination  under 
§199.10. 
***** 

Dated:  January  4,  2000. 
L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc.  00-660  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  5001-10-41 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100, 110,  and  165 
[COTP  San  Juan  99-088] 

OPSAIL  2000,  Port  of  San  Juan,  PR 

agency:  Coast  Guard,  DOT. 

ACTION:  Advanced  notice  of  proposed 
rulemaking;  request  for  comments. 


summary:  The  Coast  Guard  requests 
public  comment  on  the  temporary 
establishment  of  exclusion  areas  before, 
during,  and  after  OPSAIL  2000  in  the 
Port  of  San  Juan,  Puerto  Rico  fi-om  May 
19  through  May  29,  2000.  The  Coast 
Guard  anticipates  a  rulemaking  to 
establish  temporary  limited  access  areas 
and  Special  Local  Regulations  to  control 
vessel  traffic  within  the  Port  of  San  Juan 
during  this  event,  including  fireworks 
displays  on  the  evenings  of  May  25,  and 
May  28,  2000,  and  during  the  Outbound 
Parade  of  Sail  on  Monday,  May  29, 
2000,  and  establishing  new  and/or 
assigning  currently  designated 
Anchorage  Grounds  for  spectator 
vessels.  These  temporary  regulations 
will  be  necessary  to  ensiu"e  the  safety  of 
persons  and  property  in  the  vicinity  of 
fireworks  displays  and  in  the  movement 
of  numerous  large  sail  vessels  (Tall 
Ships)  during  the  Parade  of  Sail. 
DATES:  Comments  must  be  received  on 
or  before  February  28,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
the  U.S.  Coast  Guard  Marine  Safety 
Office  San  Juan,  P.O.  Box  71526,  San 
Juan,  Puerto  Rico  00936-8626,  or  may 
be  delivered  to  Rodriguez  &  Del  Valle, 
4th  Floor,  Calle  San  Martin,  Carr  #2  km 
4.9,  Guaynabo,  Puerto  Rico,  between  the 
hours  of  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Marine  Safety  Office,  San  Juan,  Puerto 
Rico  maintains  the  public  docket  for 
this  rulemaking.  Comments,  and 
documents  as  indicated  in  this 
preamble,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Coast 
Guard  Marine  Safety  Office  San  Juan, 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Robert  Lefevers, 
U.S.  Coast  Guard  Marine  Safetv  Office, 
San  Juan  at  (787)  706-2440,  between  7 
a.m.  and  3:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
early  stages  of  this  rulemaking  by 
submitting  written  data,  views,  or 
argmnents.  Please  explain  your  reasons 
for  each  comment  so  that  we  can 
Ccurefully  weigh  the  consequences  and 
impacts  of  any  futm«  requirements  we 
may  propose.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(COTP  San  Juan  99-088)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies.  Please 
submit  two  copies  of  all  comments  and 
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English  and  in  an 
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for  copying  and 
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or  envelope.  The 
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Background 

Opsail  2000 
displays  and 
Tall  Ships.  Th^se 
to  take  place 
2000.  in  the 
Juan  Harbor, 
many  spectator 
anticipated  ru 
specific  guidai^ce 
anchorage  re; 
controls,  safety 
will  be  in  effec  t 
waters  during 
through  29.  2O0O 
seek  to  establi 
areas,  Anchora^i 
regulations,  ar 
once  confirma 
of  vessels  and 
participating  i 
available. 


Schedule  of  E\  ents 


At  the  currei  it 
events  will  inc  u 

1 .  Starting  ^  ay 
arrive  and  mo(  r 

2.  May  25.  2  )00 
scheduled  to  tike 
Grande. 

3.  May  28,  2pOO 
scheduled  to  tfke 
Harbor. 

4.  May  29.  2pOO 
Sail  and  depai : 
vessels. 


Discussion 

The  Coast  Gliard 
spectator 
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pcU'ade  route 


Federal  Register /Vol.  65.  No.  9 /Thursday.  January  13,  2000  /  Proposed  Rules 


Purpose 

s  sponsoring  fireworks 
OPSAIL  2000  Parade  of 
events  are  scheduled 
m  May  19  through  29. 
of  San  Juan,  in  San 
Coast  Guard  expects 
craft  for  this  event.  The 
l^making  will  provide 
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giilations.  vessel  movement 
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at  various  times  in  those 
he  period  May  19 
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additional  regulated 
e  Grounds  with 
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iignitaries  that  will  be 
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May  19  to  29.  2000.  The 
participants  and 
require  that  spectator 
a  safe  distance  from  the 
he  Coast  Guard  intends 


i 


to  establish  multiple  limited  access 
areas  for  the  vessel  parade,  and  to 
temporarily  modify  existing  anchorage 
areas  within  the  port  area  to  provide  for 
maximum  spectator  viewing  areas  and 
traffic  patterns  for  deep  draft  and  barge 
traffic.  The  only  other  restriction 
anticipated  for  commercial  deep  draft 
and  barge  traffic  will  be  during  the 
fireworks  displays  that  begin  at 
approximately  9  p.m.  for  a  duration  of 
approximately  30  minutes.  The  greatest 
traffic  restrictions  will  be  in  place 
during  the  Outbound  Parade  of  Sail, 
when  the  Captain  of  the  Port  may  close 
San  Juem  Harbor  for  a  portion  of  the  day, 
and  a  Parade  of  Sail  safety  zone  may  be 
enforced  between  the  hours  of  7  a.m. 
and  6  p.m.  on  Monday,  May  29,  2000. 

Regulatory  Evaluation 

At  this  early  stage  in  what  is  still  just 
a  potential  rulemaking,  the  Coast  Guard 
has  not  determined  whether  any  future 
rulemaking  may  be  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866  or 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  any  future 
rulemaking  to  be  minimal.  Although  the 
Coast  Guard  anticipates  restricting 
traffic  in  San  Juan  Harbor  on  Monday, 
May  29.  2000,  the  effect  of  any  future 
rulemaking  will  be  minimized  because 
of  the  limited  duration  of  the  event  and 
the  extensive  advance  notifications  that 
will  be  made  to  the  maritime 
community  via  the  Federal  Register,  the 
Local  Notice  to  Mariners,  facsimile,  the 
internet,  marine  information  broadcasts, 
maritime  association  meetings,  and  San 
Juan  area  newspapers,  so  mcU"iners  can 
adjust  their  plans  accordingly.  The 
Coast  Guard  anticipates  that  the 
majority  of  the  maritime  industrial 
activity  in  the  Port  of  San  Juan  will 
continue  relatively  unaffected  by  any 
future  rulemaking. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  any  potential 
rulemaking,  if  it  led  to  an  actual  rule, 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  does  not  anticipate 
that  its  potential  rulemaking  will  have 
anything  but  a  minimal  impact  upon 
small  entities,  but  expects  that 


comments  received  on  this  advance 
notice  will  help  it  determine  the 
number  of  potentially  affected  small 
entities  and  in  weighing  the  impacts  of 
various  regulatory  alternatives  for  the 
purpose  of  drafting  any  rules. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996  [Pub.  L.  104- 
121],  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  this 
advance  notice  so  that  they  can  better 
evaluate  the  potential  effects  of  any  ^ 
future  rulemaking  on  them  and 
participate  in  the  rulemaking.  If  you 
believe  that  your  small  business, 
organization,  or  agency  may  be  affected 
by  any  future  rulemaking,  and  if  you 
have  questions  concerning  this  notice, 
please  consult  the  Coast  Guard  point  of 
contact  designated  in  FOR  FURTHER 
INFORMATION  CONTACT.  The  Coast  Guard 
is  particularly  interested  in  how  any 
future  rulemaking  may  affect  small 
entities.  If  you  are  a  small  entity  and 
believe  that  you  may  be  affected  by  such 
a  rulemaking,  please  tell  how,  and  what 
flexibility  or  compliance  alternatives  the 
Coast  Guard  should  consider  to 
minimize  the  burden  on  small  entities 
while  promoting  port  safety. 

Collection  of  Information 

The  Coast  Guard  anticipates  that  any 
future  rulemaking  will  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
advanced  notice  under  Executive  Order 
13132.  From  the  information  currently 
available  ,  we  caimot  determine  whether 
this  potential  rulemaking  will  have 
sufficient  federalism  implications  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
potential  rulemaking  will  result  in  an 
annual  expenditure  by  state,  local,  and 
tribal  governments,  in  the  aggregate  of 
$100  million  (adjusted  aimually  for 
inflation).  If  so,  the  Act  requires  that  a 
reasonable  number  of  regulatory 
alternatives  be  considered,  and  that 
ft-om  those  alternatives,  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  The  Coast  Guard 
does  not  anticipate  that  any  future 
rulemaking  will  result  in  such 
expenditures,  but  welcomes  comments 
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addressing  the  issue  from  interested 
parties. 

Taking  of  Private  Property 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  meet 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  E.O.  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  not  be 
economically  significant  and  will  not 
present  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children  under 
E.O.  13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks. 

Environment 

The  Coast  Guard  anticipates  that  any 
potential  rulemaking  will  require  an 
Envirorunental  Assessment  due  to  the 
advertised  size  of  the  event  and  its 
proximity  to  sensitive  environmental 
areas.  An  environmental  analysis  has 
been  required  from  the  event  sponsor. 
Further,  any  potential  rulemaking  will 
be  designed  to  minimize  the  likelihood 
of  maritime  accidents  and  attendant 
environmental  consequences  and  to 
enhance  the  safety  of  participants, 
spectators,  and  other  maritime  traffic. 
The  Coast  Guard  invites  comments 
addressing  possible  effects  that  any  such 
rulemaking  may  have  on  the  human 
environment  or  addressing  possible 
inconsistencies  with  any  Federal,  State, 
or  local  law  or  administrative 
determinations  relating  to  the 
environment.  It  will  reach  a  final 
determination  once  it  has  received  a 
detailed  parade  of  sail  plan  and 
envirorunental  analysis  from  the 
sponsor  organization. 

Dated:  December  16,  1999. 
J.A.  Servidio, 

Commander,  Coast  Guard  Captain  of  the  Port, 
San  Juan. 

[FR  Doc.  00-761  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  4giO-1S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 22,  and  101 

[WT  Docket  No.  97-81 ;  DA  98-1889] 

Multiple  Address  Systems 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  document  implementing 
Commission's  Order  dismissing  all 
pending  Multiple  Address  Systems 
(MAS)  applications  that  was  published 
in  the  Federal  Register  of  October  5, 
1998  (63  FR  53350). 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Gumbert,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-1337. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Safety  and  Private  Wireless 
Division  of  the  Wireless 
Telecommunications  Bureau  published 
a  document  on  October  5,  1998  which 
dismissed  all  pending  Multiple  Address 
System  (MAS)  applications  for  use  of 
the  932-932.5-941-941.5  MHz  bands. 
In  proposed  rule  FR  Doc.  98-26568, 
published  in  October  5,  1998  (63  FR 
53350)  make  the  following  corrections: 

1.  On  page  53350,  in  the  second 
column,  the  DATES  caption  is  corrected 
to  read  as  follows:  DATES:  All  pending 
MAS  applications  for  use  of  the  932- 
932.5/941-941.5  MHz  bands  (File  Nos. 
A00001-A50772  and  applications  filed 
under  Part  22)  were  dismissed  on 
September  17,  1998. 

2.  On  page  53350,  in  the  third 
colunm,  the  FOR  FURTHER  INFORMATION 
CONTACT  caption  is  corrected  to  read  as 
follows:  FOR  FURTHER  INFORMATION 
CONTACT:  Ronald  Quirk  or  ShelUe 
Blakeney,  Wireless  Telecommunications 
Bureau,  Public  Safety  and  Private 
Wireless  Division,  Policy  and  Rules 
Branch,  (202)  418-0680,  or  via  E-mail  to 
"rquirk@fcc.gov"  or 
"sblakene@fcc.gov."  Also,  Sam 
Gumbert,  Commercial  Wireless 
Division,  Licensing  and  Technical 
Analysis  Branch,  (202)  418-1337,  or  via 
E-mail  to  "sgumbert@fcc.gov." 

3.  On  page  53351,  in  the  second 
column,  after  the  last  line,  the  following 
attachment  listing  the  MAS  applications 
filed  under  part  22  of  the  Commission's 
rules  is  added  to  the  document. 


Federal  Communications  Commission. 
Stephen  L.  MarkendorfT, 
Deputy  Chief,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau. 

Attachment 

The  following  applications  for  Multiple 

Address  System  were  under  Part  22  of 

the  Commission's  Rules. 
AAT  RADIOTELEPHONE  COMPANY, 

STATEN  ISLAND,  NY:  Fee  Number: 

CD9201138924011014 
AAT  RADIOTELEPHONE  COMPANY, 

STATEN  ISLAND,  NY:  Fee  Number: 

CD9201138924011015 
AAT  RADIOTELEPHONE  COMPANY, 

STATEN  ISLAND,  NY:  Fee  Number: 

CD9201138924011018 
AGR  BEEPERS  INC,  WEST  PALM 

BEACH,  FLrTee  Number: 

CD9201 16892401 3001 
AMERICAN  BEEPER  COMPANY  INC, 

CHICAGO,  IL:  Fee  Number: 

CD9201238924019001 
AMERICAN  PAGING  INC  OF 

ARIZONA,  PHOENDC,  AZ:  Fee 

Number:  CD9202 108924045003 
AMERICAN  PAGING  INC  OF 

KENTUCKY,  SHELBYVILLE,  KY:  Fee 

Number:  CD9201238924019003 
AMERICAN  PAGING  INC  OF 

VIRGINL\.  PRINCE  FREDERICK,  MD: 

Fee  Number:  CD9201 108924005022 
AMERICAN  PAGING  INC  OF 

VIRGINL\,  FREDERICK,  MD:  Fee 

Number:  CD9201108924005024 
AMERICAN  PAGING  INC,  OF 

VIRGINIA,  SILVER  SPRING,  MD:  Fee 

Number:  CD9201 108924005025 
ARCH  CAPITOL  DISTRICT  INC, 

FAIRPORT,  NY:  Fee  Number: 

CD920n  38924007001 
ARCH  CAPITOL  DISTRICT  INC, 

LAFAYETTE,  NY:  Fee  Number: 

CD9201 138924007002 
ARCH  CAPITOL  DISTRICT  INC. 

PATTERSONVILLE,  NY:  Fee  Number: 

CD9201138924007007 
ARCH  CAPITOL  DISTRICT  INC, 

PATTERSONVILLE,  NY:  Fee  Number: 

CD9201 138924007011 
ARCH  CAPITOL  DISTRICT  INC, 

DEERFIELD  TWP,  NY:  Fee  Number: 

CD9201138924007012 
ARCH  CAPITOL  DISTRICT  INC,  NEW 

SALEM,  NY:  Fee  Number: 

CD9201138924007013 
ARCH  CAPITOL  DISTRICT  INC, 

PATTERSONVILLE,  NY:  Fee  Number: 

CD9201 138924007014 
ARCH  CAPITOL  DISTRICT  INC.  NEW 

SALEM,  NY:  Fee  Number: 

CD9201138924007015 
ARCH  CAPITOL  DISTRICT  INC.  NEW 

YORK,  NY:  Fee  Number: 

CD9201138924007016 
ARCH  CAPITOL  DISTRICT  INC, 

BUFFALO.  NY:  Fee  Number: 

CD9201138924007017 
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ARCH  CAPITdlL  DISTRICT  INC, 
HIGHLAND  NY:  Fee  Number: 
CD9201138' 24007018 

ARCH  CAPITOL  DISTRICT  INC, 
PATTERSONVILLE.  NY:  Fee  Number: 
38<  24007019 


CD92011 
ARCH  CAPITdlL 

BEACON 

CD92011 
ARCH  CAPIT0L 

YORK.  NY 

CD92011 
ARCH 

STAMFORp 

CD92011 
ARCH 

GOFFSTOWfN 

CD92011 
ARCH  CONN 

TAUNTON 

CD92011 
ARCH 

WINDSOR. 

CD92011 
ARCH 

BOSTON 

CD92011 
ARCH 

HOLYOKE 

CD92011 
ARCH 


DISTRICT  INC, 
NIY:  Fee  Number: 
38924007020 

DISTRICT  INC.  NEW 
"ee  Number: 
38<  24007024 
CONNECTICUT  VALLEY  INC, 
,  CT:  Fee  Number: 
38924007008 
CONNECTICUT  VALLEY  INC, 
,  NH:  Fee  Number: 
38424007009 

CTICUT  VALLEY  INC. 
MA:  Fee  Number: 
38424007021 
CONNI  CTICUT  VALLEY  INC. 
/T:  Fee  Number: 
38<  124007022 
CONNI  CTICUT  VALLEY  INC. 
N  A:  Fee  Number: 
38<  124007023 
CONNI  CTICUT  VALLEY  INC. 
VIA:  Fee  Number: 
38'  24007025 


SOUTh  EAST 


GAINESVILLE 

CD92011 
BUSSMAN 

Fee  Numbei 
BUSSMAN. 

Fee  Numbei 
CARRIER 

NEW  YORK 

CD9201 
CARRIER 

BOSTON. 

CD92011 
CARRIER 

SELDEN 

CD92011 
CARRIER 

MAHOPAC 

CD9201 
CARRIER 


CD9201 108P24005040 
CELLULAR  E 
MIAMI.  FL 
CD9201178P2401 


COMMUNICiiTION 

SERVICE, 

Number 
COMMUNICATION 

SERVICE, 

Number: 
COMMUNICATION 

SERVICE 

Number: 
CONTACT 

SYOSSET 

CD9201 108(924005016 
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COMMUNICATIONS  INC. 

FL:  Fee  Number: 
68424013007 
K  ilTH  B,  GOLDEN.  CO: 
:  CD9201308924021013 

B,  CHEYENNE,  WY: 
:  CD9201308924021014 
COlilMUNlCATIONS  CORP. 

NY:  Fee  Number: 
108624005013 
COIHMUNICATIONS  CORP. 
:  Fee  Number: 


N  A: 
08  (24005014 


COMMUNICATIONS  CORP. 
Fee  Number: 
08624005015 
COMMUNICATIONS  CORP. 

NY:  Fee  Number: 
108624005039 
COI  /IMUNICATIONS  CORP. 
PHILADELI 'HIA.  PA:  Fee  Number: 


ECTRONICS  INC. 
Fee  Number: 
5025 

TRANSMITTINC 
dANTA  PAULA.  CA:  Fee 
C^9202078924037022 

TRANSMITTINC 
riASADENA.  CA:  Fee 
CIP9202078924037023 

TRANSMITTINC 
LIAGUNA  hills.  CA:  Fee 
Cl)9202078924037024 
Cq)MMUNICATIONS  INC. 
Fee  Number: 


sIY: 


CONTACT  COMMUNICATIONS  INC, 

PAXTON.  MA:  Fee  Number: 

CD9201 10892400501 7 
CONTACT  COMMUNICATIONS  INC. 

BARNEGAT.  NJ:  Fee  Number: 

CD9201108924005018 
CONTACT  COMMUNICATIONS  INC. 

MANORVILLE.  NY:  Fee  Number: 

CD9201 108924005019 
CONTACT  COMMUNICATIONS  INC, 

TRENTON.  NJ:  Fee  Number: 

CD9201 108924005020 
CONTACT  COMMUNICATIONS  INC, 

BALTIMORE,  MD:  Fee  Number: 

CD9201 108924005021 
CONTACT  COMMUNICATIONS  INC, 

HIGHLAND.  NY:  Fee  Number: 

CD9201 108924005023 
CONTACT  COMMUNICATIONS  INC, 

NEW  YORK.  NY:  Fee  Number: 

CD9201 108924005027 
CONTACT  COMMUNICATIONS  INC, 

NEW  YORK.  NY:  Fee  Number: 

CD9201108924005028 
CONTACT  COMMUNICATIONS  INC. 

HIGHLAND,  NY:  Fee  Number: 

CD9201108924005038 
COOK  TELECOM  INC  OF  SAN  DIEGO, 

STEELE.  CA:  Fee  Number: 

CD9202108924042023 
COOK  TELECOM  INC  OF  SAN  DIEGO. 

SAN  MARCOS.  CA:  Fee  Number: 

CD9202108924042024 
CRICO  COMMUNICATIONS 

CORPORATION.  FORT 

LAUDERDALE.  FL:  Fee  Number: 

CD9201 17892401 5004 
CRICO  COMMUNICATIONS 

CORPORATION.  FORT 

LAUDERDALE.  FL:  Fee  Number: 

CD9201178924015005 
CRICO  COMMUNICATIONS 

CORPORATION.  FORT 

LAUDERDALE.  FL:  Fee  Number: 

CD9201 1 7892401 5006 
CRICO  COMMUNICATIONS 

CORPORATION.  FORT 

LAUDERDALE.  FL:  Fee  Number: 

CD9201178924015007 
CRICO  COMMUNICATIONS 

CORPORATION.  FORT 

LAUDERDALE,  FL:  Fee  Number: 

CD9201178924015008 
CRICO  COMMUNICATIONS 

CORPORATION.  WEST  PALM 

BEACH.  FL:  Fee  Number: 

CD9201178924015009 
CRICO  COMMUNICATIONS 

CORPORATION.  WEST  PALM 

BEACH.  FL:  Fee  Number: 

CD9201178924015010 
CRICO  COMMUNICATIONS 

CORPORATION.  FORT 

LAUT)ERDALE.  FL:  Fee  Number: 

CD9201178924015011 
CRICO  COMMUNICATIONS 

CORPORATION.  MIAMI,  FL:  Fee 

Number:  CD9201 17892401 501 2 


CRICO  COMMUNICATIONS 

CORPORATION,  STUART,  FL:  Fee 

Number:  CD9201 17892401 501 3 
ELECTRONIC  SYSTEMS  CO  INC, 

HANOVER  TOWNSHIP,  PA:  Fee 

Number:  CD9201138924011019 
EXPRESS  MESSAGE  CORPORATION, 

HOUSTON,  TX:  Fee  Number: 

CD9201308924021015 
FORSYTHE  &  ASSOCIATES  INC, 

IDAHO  SPRINGS.  CO:  Fee  Number: 

CD9201308924021008 
GTE  FLORIDA.  LAKELAND,  FL:  Fee 

Number:  CD9201178924015001 
GTE  FLORIDA,  SARASOTA,  FL:  Fee 

Number:  CD9201 178924015002 
GTE  FLORIDA,  LAKELAND,  FL:  Fee 

Number:  CD9201178924015003 
GTE  FLORIDA,  TAMPA,  FL:  Fee 

Number:  CD92011 78924015022 
GTE  FLORIDA,  HILLSBOROUGH,  FL: 

Fee  Number:  CD9201 17892401 5024 
HARRIS,  HAROLD,  VISALIA,  CA:  Fee 

Number:  CD9202108924047001 
INDL\NA  PAGING  NETWORK  INC, 

CHICAGO,  IL:  Fee  Number: 

CD9201238924019002 
INTERELECTRONICS  CORPORATION, 

CONGERS,  NY:  Fee  Number: 

CD9201098924002002 
INTERELECTRONICS  CORPORATION. 

NEW  YORK.  NY:  Fee  Number: 

CD9201098924002003 
KELLEY.  PAUL.  MOUNTAIN  TOP,  PA: 

Feei  Number:  CD9201 098924001 036 
KJ  PAGING  INC,  ALEXANDRIA,  VA: 

Fee  Number:  CD9201098924001035 
KJ  PAGING  INC,  TOWSON,  MD:  Fee 

Number:  CD9201098924001037 
KWIK  PAGE  COMMUNICATIONS  INC, 

CHATSWORTH,  CA:  Fee  Number: 

CD9202108924068002 
LITELCO  COMMUNICATIONS  INC. 

NEW  HAVEN,  CT:  Fee  Number: 

CD9201 138924008008 
LITELCO  COMMUNICATIONS  INC, 

NEW  HAVEN,  CT:  Fee  Number: 

CD9201138924011017 
METROCALL  OF  DELAWARE,  SANTA 

YNEZ,  CA:  Fee  Number: 

CD9202108924044005 
METROCALL  OF  DELAWARE  INC. 

ALEXANDRIA,  VA:  Fee  Number: 

CD9201098924001043 
METROCALL  OF  DELAWARE  INC, 

ALEXANDRIA,  VA:  Fee  Number: 

CD9201098924001044 
METROCALL  OF  DELAWARE  INC. 

ALEXANDRL\.  VA:  Fee  Number: 

CD9201098924001045 
METROCALL  OF  DELAWARE  INC. 

PHILADELPHIA.  PA:  Fee  Number: 

CD9201 108924005034 
METROCALL  OF  DELAWARE  INC. 

PHILADELPHIA,  PA:  Fee  Number: 
CD9201108924005035 
METROCALL  OF  DELAWARE  INC. 
PHILADELPHIA,  PA:  Fee  Number: 
CD9201 108924005036 
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METROCALL  OF  DELAWARE  INC, 

RENO,  NV:  Fee  Number: 

CD9202108924044001 
METROCALL  OF  DELAWARE  INC, 

FOSTER  CITY,  CA:  Fee  Number: 

CD9202 108924044002 
METROCALL  OF  DELAWARE  INC, 

DANVILLE,  CA:  Fee  Number: 

CD9202108924044003 
METROCALL  OF  DELAWARE  INC, 

DANVILLE,  CA:  Fee  Number: 

CD9202 108924044004 
METROCALL  OF  DELAWARE  INC, 

GRASS  VALLEY,  CA:  Fee  Number: 

CD9202108924044006 
METROCALL  OF  DELAWARE  INC, 

GRASS  VALLtY,  CA:  Fee  Number: 

CD9202 108924044007 
METROCALL  OF  DELAWARE  INC, 

GRASS  VALLEY,  CA:  Fee  Number: 

CD9202 108924044008 
METROCALL  OF  DELAWARE  INC,  LOS 

ANGELES,  CA:  Fee  Number: 

CD9202108924044009 
METROCALL  OF  DELAWARE  INC,  LOS 

ANGELES,  CA:  Fee  Number: 

CD9202108924044010 
METROCALL  OF  DELAWARE  INC, 

ANAHEIM,  CA:  Fee  Number: 

CD9202108924044011 
METROCALL  OF  DELAWARE  INC, 

ANAHEIM,  CA:  Fee  Number: 

CD9202 10892404401 2 
METROCALL  OF  DELAWARE  INC,  LOS 

GATOS,  CA:  Fee  Number: 
•     CD9202108924044016 
METROCALL  OF  DELAWARE  INC,  LOS 

GATOS,  CA:  Fee  Number: 

CD9202108924044017 
METROCALL  OF  DELAWARE  INC. 

FOSTER  CITY,  CA:  Fee  Number: 

CD9202108924044019 
METROCALL  OF  DELAWARE  INC, 

RENO,  NV:  Fee  Number: 

dD9202108$24044020 
METROCALL  OF  DELAWARE  INC, 

RENO,  NV:  Fee  Number: 

CD9202108924044021 
METROCALL  OF  DELAWARE  INC, 

SAN  DIEGO,  CA:  Fee  Number: 

CD9202 108924044022 
METROCALL  OF  DELAWARE  INC, 

MAJESKA,  CA:  Fee  Number: 

CD9202108924044023 
METROCALL  OF  DELAWARE  INC,  LOS 

ANGELES,  CA:  Fee  Number: 

CD9202108924044024 
METROCALL  OF  DELAWARE  INC, 

SANTA  YNEZ,  CA:  Fee  Number: 

CD9202108924044025 
METROCALL  OF  DELAWARE  INC, 

DANVILLE,  CA:  Fee  Number: 

CD9202 108924045001 
METROCALL  OF  DELAWARE  INC.  LOS 

GATOS,  CA:  Fee  Number: 
CD9202108924045002 
METROCALL  OF  DELAWARE  INC, 
SAN  DIEGO,  CA:  Fee  Number: 
CD9202108924045004 


METROCALL  OF  DELAWARE  IhJC, 

MAJESKA,  CA:  Fee  Number: 

CD9202108924045005 
METROCALL  OF  DELAWARE  INC, 

MAJESKA,  CA:  Fee  Number: 

CD9202108924045006 
METROCALL  OF  DELAWARE  INC, 

FOSTER  CITY,  CA:  Fee  Number: 

CD9202108924045007 
METROCALL  OF  DELAWARE  INC, 

SANTA  YNEZ.  CA:  Fee  Number: 

CD9202108924045008 
METROCvMX  OF  DELAWARE  INC, 

SAN  DIEGO,  CA:  Fee  Number: 

CD9202108924045009 
METROCALL  OF  DELAWARE  INC. 

ANAHEIM,  CA:  Fee  Number: 

CD9202108924045010 
METROMEDLV  PAGING  SERVICES 

INC,  MANORVILLE.  NY:  Fee  Number: 

CD9201098924001001 
METROMEDL\  PAGING  SERVICES 

INC,  NEW  YORK,  NY:  Fee  Number: 

CD9201098924001002 
METROMEDL\  PAGING  SERVICES 

INC,  FISHKILL,  NY:  Fee  Number: 

CD9201098924001005 
METROMEDL\  PAGING  SERVICES 

INC,  BARNEGAT.  NJ:  Fee  Number: 

CD9201098924001038 
METROMEDL\  PAGING  SERVICES 

INC,  TRENTON,  NJ:  Fee  Number: 

CD9201098924001039 
METROMEDL\  PAGING  SERVICES 

INC,  BARNEGAT,  NJ:  Fee  Number: 

CD9201098924001040 
METROMEDL\  PAGING  SERVICES 

INC,  TRENTON,  NJ:  Fee  Number: 

CD9201098924001046 
METROMEDL\  PAGING  SERVICES 

INC,  NEW  SALEM,  NY:  Fee  Number: 

CD9201098924001047 
METROMEDLV  PAGING  SERVICES 

INC,  FORT  LEE,  NJ:  Fee  Number: 

CD9201098924001048 
METROMEDIA  PAGING  SERVICES 

INC,  FORT  LEE,  NJ:  Fee  Number: 

CD9201098924001049 
METROMEDIA  PAGING  SERVICES 

INC.  NEW  YORK.  NY:  Fee  Number: 

CD9201098924002005 
METROMEDIA  PAGING  SERVICES 

INC.  NEW  YORK,  NY:  Fee  Number: 

CD9201098924002006 
METROMEDL\  PAGING  SERVICES 

INC.  NEW  YORK.  NY:  Fee  Number: 

CD9201098924002007 
METROMEDL\  PAGING  SERVICES 

INC.  GREENBROOK.  NJ:  Fee  Number: 

CD9201098924002008 
METROMEDIA  PAGING  SERVICES 

INC.  GREENBROOK.  NJ:  Fee  Number: 

CD9201098924002009 
METROMEDIA  PAGING  SERVICES 

INC.  GREENBROOK.  NJ:  Fee  Number: 

CD9201098924002010 
METROMEDLV  PAGING  SERVICES 

INC.  GREENBROOK,  NJ:  Fee  Number: 

CD9201098924002011 


METROMEDIA  PAGING  SERVICES 

INC.  BRIDGEPORT.  CT:  Fee  Number: 

CD9201098924002012 
METROMEDL\  PAGING  SERVICES 

INC.  BRIDGEPORT,  CT:  Fee  Number: 

CD9201098924002013 
METROMEDIA  PAGING  SERVICES 

INC.  NEW  YORK.  NY:  Fee  Number: 

CD9201098924002014 
METROMEDL\  PAGING  SERVICES 

INC.  nSHKILL,  NY:  Fee  Number: 

CD9201098924002015 
METROMEDL\  PAGING  SERVICES 

INC.  BRIDGEPORT,  CT:  Fee  Number: 

CD9201098924002016 
METROMEDL\  PAGING  SERVICES 

INC.  MANORVILLE,  NY:  Fee  Number: 

CD9201098924002017 
METROMEDL\  PAGING  SERVICES 

INC,  DOROTHY.  NJ:  Fee  Number: 

CD9201098924003001 
METROMEDIA  PAGING  SERVICES 

INC,  LEESBURG.  VA:  Fee  Number: 

CD9201098924003002 
METROMEDL\  PAGING  SERVICES 

INC,  PINE  HILL.  NJ:  Fee  Number: 

CD9201098924003003 
METROMEDL\  PAGING  SERVICES 

INC.  CAMDEN.  DE:  Fee  Number: 

CD9201098924003004 
METROMEDL\  PAGING  SERVICES 

INC.  SALISBURY,  MD:  Fee  Number: 

CD9201098924003005 
METROMEDL\  PAGING  SERVICES 

INC.  FREDERICK.  MD:  Fee  Number: 

CD9201098924003006 
METROMEDL\  PAGING  SERVICES 

INC.  COLUMBL\,  MD:  Fee  Number: 

CD9201098924003007 
METROMEDIA  PAGING  SERVICES 

INC.  COLUMBL\,  MD:  Fee  Number: 

CD9201 098924003008 
METROMEDL\  PAGING  SERVICES 

INC,  COLUMBL\,  MD;  Fee  Number: 

CD9201098924003009 
METROMEDIA  PAGING  SERVICES 

INC.  BETHESDA.  MD:  Fee  Number: 

CD9201 098924003010 
METROMEDL\  PAGING  SERVICES 

INC.  CREVE  COEUR.  MO:  Fee 

Number:  CD9201238924019005 
METROMEDL\  PAGING  SERVICES 

INC.  CONROE.  TX:  Fee  Number: 

CD9201308924021001 
METROMEDL\  PAGING  SERVICES 

INC.  HOUSTON,  TX:  Fee  Number: 

CD9201308924021002 
METROMEDL\  PAGING  SERVICES 

INC.  AUSTIN,  TX:  Fee  Number: 
CD9201308924021003 
METROMEDL\  PAGING  SERVICES 
INC.  HOUSTON.  TX:  Fee  Number: 
CD92013d8924021004 
METROMEDL\  PAGING  SERVICES 
INC.  ALLEN.  TX:  Fee  Number: 
CD9201308924021005 
METROMEDL\  PAGING  SERVICES 
INC,  AUSTIN,  TX:  Fee  Number: 
CD9201308924021006 
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METROMEDl/  PAGING  SERVICES 

INC,  AUSm  I,  TX:  Fee  Number: 

CD92013089 24021007 
METROMEDIA  PAGING  SERVICES 

INC,  SACRAMENTO,  CA:  Fee 

Number:  CD  (202108924042018 
MID  ATLANT  C  PAGING  COMPANY 

INC.  ALEXA  ^JDRIA,  VA:  Fee  Number: 

CD92010989 24001024 
MID  ATLANTl  C  PAGING  COMPANY 

INC.  NEW  Y  DRK,  NY:  Fee  Number: 

CD9201098gp4001026 
MID  ATLANTIC  PAGING  COMPANY 

INC,  LEWESl  DE:  Fee  Number: 

CD9201098gE4001027 
MID  ATLANTIC  PAGING  COMPANY 

INC,  NORFOLK,  VA:  Fee  Niunber: 

CD9201098g24001028 
MID  ATLANTIC  PAGING  COMPANY 

INC.  BOSTCIM.  MA:  Fee  Number: 

CD9201098ep4001029 
MID  ATLANT  C  PAGING  COMPANY 

INC.  RICHM  DND.  VA:  Fee  Number: 

CD9201098f 24001030 
MID  ATLANT  C  PAGING  COMPANY 

INC.  CENTRAL  ISLIP.  NY:  Fee 

Number:  CDJ201098924001031 
MID  ATLANT  C  PAGING  COMPANY 

INC,  ELWO(  )D,  NJ:  Fee  Number: 

CD9201098C 24001032 
MID  ATLANT  C  PAGING  COMPANY 

INC.  ARBin  US.  MD:  Fee  Number: 

CD9201098<  24001033 
MID  ATLANT  C  PAGING  COMPANY 

INC.  PHILA  )ELPHIA.  PA:  Fee 

Number:  CD  9201098914001034 
NETWORK  P/  GE  INC.  SALISBURY. 

MD:  Fee  Nu  nber: 

CD9201 108? 24005029 
NETWORK  P/  GE  INC.  BALTIMORE, 

MD:  Fee  Nu  nber: 

CD9201 108*24005030 
NETWORK  P/i  GE  INC.  ALEXANDRIA. 

VA:  Fee  Nui  nber: 

CD9201 108!  24005037 
PAC  TEL  PAC  NG  OF  TEXAS, 

ARLINGTO  J.  TX:  Fee  Number: 

CD9201308<  24022001 
PAC  TEL  PAC  iNG  OF  TEXAS, 

ARLINGTO  J,  TX:  Fee  Number: 

CD9201308  124022002 
PAC  TEL  PAC  ING  OF  TEXAS. 

ARLINGTO  J,  TX:  Fee  Number: 

CD9201 308  124022003 
PAC  TEL  PAG  ING  OF  TEXAS.  HEDWIG 

VILLAGE.  1 X:  Fee  Number: 

CD9201 308!  124022004 
PAC  TEL  PAC  ING  OF  TEXAS.  HEDWIG 

VILLAGE.  T  X:  Fee  Number: 

CD9201 308  124022005 
PAC  TEL  PAC  ING  OF  TEXAS.  HEDWIG 

VILLAGE,  1 X:  Fee  Number: 

CD9201 308)24022006 
PAC  TEL  PAC  ING  OF  TEXAS, 
ARLINGTO  M.  TX:  Fee  Number: 
CD9201308  )24022007 
PAC  TEL  PAC  ING  OF  TEXAS, 
ARLINGTO  M.  TX:  Fee  Number: 
CD9201 308)24022008 


PAC  TEL  PAGING  OF  TEXAS, 

ARLINGTON,  TX:  Fee  Number: 

CD9201308924022009 
PAC  TEL  PAGING  OF  TEXAS , 

ARLINGTON,  TX:  Fee  Number: 

CD9201308924022010 
PAC  TEL  PAGING  OF  VIRGINL\  INC, 

BALTIMORE,  MD:  Fee  Number: 

CD9201 108924006001 
PAC  WEST  TELECOMM  INC. 

MARIPOSA,  CA:  Fee  Number: 

CD9202108924042001 
PAC  WEST  TELECOMM  INC. 

PASADENA,  CA:  Fee  Number: 

CD9202108924042010 
PAC  WEST  TELECOMM  INC, 

STOCKTON,  CA:  Fee  Number: 

CD9202108924042011 
PAC  WEST  TELECOMM  INC, 

WESTLEY,  CA:  Fee  Number: 

CD9202108924042016 
PAC  WEST  TELECOMM  INC, 

VACAVILLE,  CA:  Fee  Number: 

CD9202108924042017 
PACIFIC  BELL,  SACRAMENTO,  CA; 

Fee  Number:  CD9202078924037025 
PACinC  BELL,  SAN  DIEGO,  CA:  Fee 

Number:  CD9202108924042002 
PACIFIC  BELL,  OAKLAND.  CA:  Fee 

Number:  CD9202 108924042003 
PACIFIC  BELL,  STOCKTON,  CA:  Fee 

Number:  CD9202108924042004 
PACIFIC  BELL.  SAN  DIEGO,  CA:  Fee 

Number:  CD9202108924042006 
PACIFIC  BELL,  LOS  ANGELES,  CA:  Fee 

Number:  CD9202108924042019 
PACIFIC  BELL,  LOS  ANGELES,  CA:  Fee 

Number:  CD9202108924042020 
PACIFIC  BELL,  FRESNO,  CA:  Fee 

Number:  CD9202108924042021 
PACIFIC  BELL,  LOS  ANGELES,  CA:  Fee 

Number:  CD9202108924042022 
PACTEL  PAGING,  ATLANTA,  GA:  Fee 

Number:  CD9201168924014001 
PACTEL  PAGING,  ATLANTA,  GA:  Fee 

Number:  CD92011689240-'4002 
PACTEL  PAGING,  ATLANTA,  GA:  Fee 

Number:  CD9201168924014003 
PACTEL  PAGING,  ATLANTA,  GA:  Fee 

Number:  CD9201 168924014004 
PACTEL  PAGING.  ST.  PETERSBURG, 

FL:  Fee  Number: 

CD9201 168924014005 
PACTEL  PAGING.  ST.  PETERSBURG, 

FL:  Fee  Number: 

CD9201168924014006 
PACTEL  PAGING.  ATLANTA,  GA:  Fee 

Number:  CD9201168924014007 
PACTEL  PAGING,  ORLANDO,  FL:  Fee 

Number:  CD9201 168924014008 
PACTEL  PAGING.  FARMINGTON 
HILLS.  MI:  Fee  Number: 

CD9201238924019010 
PACTEL  PAGING.  CINCINATTI,  OH: 
Fee  Number:  CD9201238924019011 
PACTEL  PAGING,  OVERLAND,  MO: 

Fee  Number:  CD9201238924019012 
PACTEL  PAGING,  FARMINGTON 
HILLS.  MI:  Fee  Number: 
CD9201238924019013 


PACTEL  PAGING,  OVERLAND,  MO: 

Fee  Number:  CD9201238924019014 
PACTEL  PAGING  OF  CALIFORNIA, 

SAN  DIEGO,  CA:  Fee  Number: 

CD9202078924037001 
PACTEL  PAGING  OF  CALIFORNL\, 

HAYWARD,  CA:  Fee  Number: 

CD9202078924037002 
PACTEL  PAGING  OF  CALIFORNIA, 

HAYWARD,  CA:  Fee  Number: 

CD9202078924037015 
PACTEL  PAGING  OF  CALIFORNL\, 

HAYWARD,  CA:  Fee  Number: 

CD9202078924037016 
PACTEL  PAGING  OF  CALIFORNIA, 

HAYWARD,  CA:  Fee  Number: 

CD9202078924037017 
PACTEL  PAGING  OF  CALIFORNL\, 

HAYWARD,  CA:  Fee  Number: 

CD9202078924037018 
PACTEL  PAGING  OF  CALIFORNL\, 

HAYWARD,  CA:  Fee  Number: 

CD9202078924037019 
PACTEL  PAGING  OF  CALIFORNIA, 

ANAHEIM,  CA:  Fee  Number: 

CD9202078924037020 
PACTEL  PAGING  OF  CALIFORNL\, 

FRESNO,  CA:  Fee  Number: 

CD9202078924037021 
PACTEL  PAGING  OF  CALIFORNIA. 

HAYWARD,  CA:  Fee  Number: 

CD9202108924042009 
PACTEL  PAGING  OF  CALIFORNIA. 

ANAHEIM,  CA:  Fee  Number: 

CD9202108924042012 
PACTEL  PAGING  OF  CALIFORNIA, 

ANAHEIM,  CA:  Fee  Number: 

CD9202108924042013 
PACTEL  PAGING  OF  CALIFORNL\, 

SAN  DIEGO.  CA:  Fee  Number: 

CD9202108924042014 
PACTEL  PAGING  OF  CALIFORNIA, 

SANTA  BARBARA.  CA:  Fee  Number: 

CD9202108924042015 
PACTEL  PAGING  OF  CALIFORNL\. 

ANAHEIM,  CA:  Fee  Number: 

CD9202108924068003 
PACTEL  PAGING  OF  CALIFORNL\. 

ANAHEIM,  CA:  Fee  Number: 

CD9202108924068004 
PACTEL  PAGING  OF  CALIFORNIA. 

MODESTO.  CA:  Fee  Number: 

CD9202108924068005 
PACTEL  PAGING  OF  CALIFORNL\. 

ANAHEIM.  CA:  Fee  Number: 

CD9202 1 08924068006 
PAGEAMERICA  OF  NEW  YORK  INC, 

RIDGE,  NY:  Fee  Number: 

CD9201138924010001 
PAGEAMERICA  OF  NEW  YORK  INC. 
TRUMBULL,  CT:  Fee  Number: 
CD9201138924010002 
PAGEAMERICA  OF  NEW  YORK  INC. 
TRUMBULL.  CT:  Fee  Number: 
CD9201138924010003 
PAGEAMERICA  OF  NEW  YORK  INC. 
SUNNYSIDE.  NY:  Fee  Number: 
CD9201138924010004 
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PAGEAMERICA  OF  NEW  YORK  INC. 

ALPINE,  NJ:  Fee  Number: 

CD9201138924010005 
PAGEAMERICA  OF  NEW  YORK  INC. 

MANAMA WKIN,  NJ:  Fee  Number: 

CD9201138924010006 
PAGEAMERICA  OF  NEW  YORK  INC, 

ALPINE.  NJ:  Fee  Number: 

CD9201138924010007 
PAGEAMERICA  OF  NEW  YORK  INC. 

DANBURY,  CT:  Fee  Number: 

CD9201138924010020 
PAGEAMERICA  OF  NEW  YORK  INC, 

MANORVILLE,  NY:  Fee  Number: 

CD9201138924011020 
PAGEAMERICA  OF  NEW  YORK  INC, 

CHESTERFIELD,  CT:  Fee  Number: 

CD9201138924011021 
PAGEAMERICA  OF  NEW  YORK  INC, 

NEW  YORK,  NY:  Fee  Number: 

CD9201 13892401 1022 
PAGEAMERICA  OF  NEW  YORK  INC, 

HACKENSACK,  NJ:  Fee  Number: 

CD9201308924021011 
PAGEAMERICA  OF  NEW  YORK  INC, 

HACKENSACK,  NJ:  Fee  Number: 

CD9201308924021012 
PAGEX  COMPANY,  CONGERS,  NY:  Fee 

Number:  CD9201 098924002001 
PAGEX  COMPANY,  CONGERS,  NY:  Fee 

Number:  CD9201098924002004 
PAGING  NETWORK  OF  NEW  YORK, 

INC  BLOOMING  GROVE,  NY:  Fee 

Number:  CD920113892401216 
PAGING  ASSOCL\TES  INC, 

GLASTONBURY,  CT:  Fee  Number: 

CD9201138924011016 
PAGING  NETWORK  INC,  SEATTLE. 

WA:  Fee  Number: 

CD9202108924067018 
PAGING  NETWORK  OF  FLORIDA  INC, 

FORT  MEYERS,  FL:  Fee  Number: 

CD9201178924015014 
PAGING  NETWORK  OF  FLORIDA  INC, 

HOMESTEAD,  FL:  Fee  Number: 

CD9201178924015015 
PAGING  NETWORK  OF  FLORIDA  INC. 

MIRAMAR,  FL:  Fee  Number: 

CD9201 178924015016 
PAGING  NETWORK  OF  FLORIDA  INC, 

FORT  PIERCE.  FL:  Fee  Number: 

CD9201178924015017 
PAGING  NETWORK  OF  FLORIDA  INC. 

FORT  LAUDERDALE.  FL:  Fee 

Number:  CD9201178924015018 
PAGING  NETWORK  OF  FLORIDA  INC, 

FORT  LAUDERDALE,  FL:  Fee 

Number:  CD9201178924015019 
PAGING  NETWORK  OF  FLORIDA  INC, 

PALM  CITY.  FL:  Fee  Number: 
CD92011 78924015020 
PAGING  NETWORK  OF  FLORIDA  INC, 
PALM  CITY,  FL:  Fee  Number: 
CD9201178924015021 
PAGING  NETWORK  OF  FLORIDA  INC, 
FORT  PIERCE,  FL:  Fee  Number: 
CD9201178924015O23 
PAGING  NETWORK  OF  FLORIDA  INC, 
FORT  LAUDERDALE,  FL:  Fee 
Number:  CD9201 17892401 5026 


PAGING  NETWORK  OF  FLORIDA  INC. 

PALM  CITY,  FL:  Fee  Number: 

CD9201178924015027 
PAGING  NETWORK  OF  FLORIDA  INC. 

LAKELAND,  FL:  Fee  Number: 

CD9201178924015028 
PAGING  NETWORK  OF  FLORIDA  INC, 

BOYNTON  BEACH,  FL:  Fee  Number: 

CD9201178924015029 
PAGING  NETWORK  OF  HOUSTON 

INC,  LEWISVILLE.  TX:  Fee  Number: 

CD9201308924023001 
PAGING  NETWORK  OF  HOUSTON 

INC.  FORT  WORTH,  TX:  Fee  Number: 

CD9201 308924023602 
PAGING  NETWORK  OF  HOUSTON 

INC.  CONROE,  TX:  Fee  Number: 

CD9201 308924023003 
PAGING  NETWORK  OF  HOUSTON 

INC,  HOUSTON,  TX:  Fee  Number: 

CD9201308924023004 
PAGING  NETWORK  OF  HOUSTON 

INC.  BEAUMONT.  TX:  Fee  Number: 

CD9201308924023005 
PAGING  NETWORK  OF  HOUSTON 

INC.  HOUSTON,  TX:  Fee  Number: 

CD9201 308924023006 
PAGING  NETWORK  OF  HOUSTON 

INC,  CEDAR  HILLS,  TX:  Fee  Number: 

CD9201308924023007 
PAGING  NETWORK  OF  ILLINOIS  INC. 

LAKE  VILLA,  IL:  Fee  Number: 

CD9201238924020001 
PAGING  NETWORK  OF  ILLINOIS  INC. 

WESTCHESTER,  IL:  Fee  Number: 

CD9201238924020004 
PAGING  NETWORK  OF  ILLINOIS  INC, 

SCHAUMBERG,  IL:  Fee  Number: 

CD9201238924020005 
PAGING  NETWORK  OF  ILLINOIS  INC, 

WESTCHESTER.  IL:  Fee  Number: 

CD9201238924020012 
PAGING  NETWORK  OF  ILLINOIS  INC, 

WESTCHESTER,  IL:  Fee  Number: 

CD9201238924020020 
PAGING  NETWORK  OF  ILLINOIS  INC, 

LOMBARD,  IL:  Fee  Number: 

CD9201238924020023 
PAGING  NETWORK  OF  ILLINOIS  INC, 

CHICAGO,  IL:  Fee  Number: 

CD9201238924020024 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  COMMERCE,  CA:  Fee  Number: 

CD9202108924044013 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  LACUNA  HILLS,  CA:  Fee 

Number:  CD9202108924044018 
PAGING  NETWORK  OF  LOS  ANGELES 
INC.  SAN  DIEGO.  CA:  Fee  Number: 
CD9202108924047002 
PAGING  NETWORK  OF  LOS  ANGELES 
INC.  VENTURA,  CA:  Fee  Number: 
CD9202 1 08924047003 
PAGING  NETWORK  OF  LOS  ANGELES 
INC,  SAN  DIEGO.  CA:  Fee  Number: 
CD9202108924067001 
PAGING  NETWORK  OF  LOS  ANGELES 
INC.  GORMAN.  CA:  Fee  Number: 
CD9202108924067002 


PAGING  NETWORK  OF  LOS  ANGELES 

INC.  GORMAN.  CA:  Fee  Number: 

CD9202108924067003 
PAGING  NETWORK  OF  LOS  ANGELES 

INC.  GORMAN,  CA:  Fee  Number: 

CD9202 108924067004 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  COMMERCE.  CA:  Fee  Number: 

CD9202108924067005 
PAGING  NETWORK  OF  LOS  ANGELES 

INC.  COMMERCE.  CA:  Fee  Number: 

CD9202108924067006 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  COMMERCE,  CA:  Fee  Number: 

CD9202 108924067007 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  LACUNA  HILLS,  CA:  Fee 

Number:  CD9202 108924067008 
PAGING  NETWORK  OF  LOS  ANGELES 

INC.  LACUNA  HILLS.  CA:  Fee 

Number:  CD9202108924067009 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  LACUNA  HILLS.  CA:  Fee 

Number:  CD9202108924067010 
PAGING  NETWORK  OF  LOS  ANGELES 

INC.  PASADENA,  CA:  Fee  Number: 

CD9202 108924067011 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  PASADENA.  CA:  Fee  Number: 

CD9202108924067012 
PAGING  NETWORK  OF  LOS  ANGELES 

INC.  PASADENA.  CA:  Fee  Number: 

CD9202108924067013 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  PASADENA,  CA:  Fee  Number: 

CD9202108924067014 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  VENTURA,  CA:  Fee  Number: 

CD9202108924067015 
PAGING  NETWORK  OF  LOS  ANGELES 

INC.  VENTURA.  CA:  Fee  Number: 

CD9202108924067016 
PAGING  NETWORK  OF  LOS  ANGELES 

INC,  VENTURA,  CA:  Fee  Number: 

CD9202108924067017 
PAGING  NETWORK  OF 

MASSACHUSETTS  INC.  PAXTON. 

MA:  Pee  Number: 

CD9201 13892400901 7 
PAGING  NETWORK  OF 

MASSACHUSETTS  INC.  SANFORD. 

ME:  Fee  Number: 

CD9201 138924009021 
PAGING  NETWORK  OF 

MASSACHUSETTS  INC.  KINGSTON. 

MA:  Fee  Number: 

CD9201138924011007 
PAGING  NETWORK  OF 

MASSACHUSETTS  INC,  WALTHAM, 
MA:  Fee  Number: 
CD9201 13892401 1009 
PAGING  NETWORK  OF 
MASSACHUSETTS  INC.  JOHNSTON. 
RI:  Fee  Number: 
CD9201138924012010 
PAGING  NETWORK  OF 
MASSACHUSETTS  INC.  CHESTER, 
NH:  Fee  Number: 
CD9201138924012011 
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PAGING  NETW  3RK  OF 

MASSACHUi  ;ETTS  INC,  KINGSTON. 

MA:  Fee  Nun:  ber: 

CD920113892 4012012 
PAGING  NETW  DRK  OF 

MASSACHUJ  ETTS  INC. 

BURLINGTO:  J.  MA:  Fee  Number: 

CD92011389:  4012013 
PAGING  NETW  DRK  OF  MICHIGAN 

INC.  HOLLY.  MI:  Fee  Number: 

CD920123892 4020002 
PAGING  NETWORK  OF  MICHIGAN 

INC.  BRIGHT  3N  TWSP,  MI:  Fee 

Number:  CD9  201238924020003 
PAGING  NETWORK  OF  MICHIGAN 

INC,  HOLLY.  MI:  Fee  Number: 

CD9201 23892  4020006 
PAGING  NETWORK  OF.MICHIGAN 

INC.  PRAIRIE  VILLE.  MI:  Fee  Number: 

Cb92012389:  4020007 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  SOUTH  'lELD,  MI:  Fee  Number: 

CD92012389:  4020008 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  FLINT.  1  ih  Fee  Number: 

CD92012389: 4020009 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  FLINT.  1  -II:  Fee  Number: 

CD92012389;  4020010 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  ANN  AI BOR.  MI:  Fee  Number: 

CD9201 2389;  4020011 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  BRIGHl  ON  TWSP.  MI:  Fee 

Number:  CD?  201238924020013 
PAGING  NETV\  ORK  OF  MICHIGAN 

INC.  BRIGHT  ON  TWSP.  MI:  Fee 

Number:  CD?  201238924020014 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  BRIGHl  ON  TWSP.  MI:  Fee 

Number:  CD<  201238924020015 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  ANN  AILBOR,  MI:  Fee  Number: 

CD92012389;  14020016 
PAGING  NETW  ORK  OF  MICHIGAN 

INC.  BRIGHTON  TWSP.  MI:  Fee 

Number:  CD<  201238924020017 
PAGING  NETW  ORK  OF  MICHIGAN 

INC,  FLINT,  ^I:  Fee  Number: 

CD92012389  14020018 
PAGING  NETW  ORK  OF  MICHIGAN 

INC,  SOUTH  ='IELD,  MI:  Fee  Number: 

CD92012389  14020019 
PAGING  NETW  ORK  OF  MICHIGAN 

INC,  HOLLY  Ml:  Fee  Number: 

CD92012389  J4020021 
PAGING  NETV  ORK  OF  MICHIGAN 

INC,  SOUTtfflELD,  MI:  Fee  Number: 

CD92012389 24020022 
PAGING  NETV  ORK  OF  MICHIGAN 
INC,  LANSIf  G,  MI:  Fee  Number: 

CD92012389 '4020025 
PAGING  NETV  'ORK  OF  MICHIGAN 
INC.  ANN  A  IBOR.  MI:  Fee  Number: 
CD9201 2389 24020026 
PAGING  NETV  ^ORK  OF  NEW  YORK 
INC.  MAHO  'AC.  NY:  Fee  Number: 
CD9201 1389 24007004 


PAGING  NETWORK  OF  NEW  YORK 

INC.  PRINCETON.  NJ:  Fee  Number: 

CD9201138924007005 
PAGING  NETWORK  OF  NEW  YORK 

INC.  MORRISTOWN.  NJ:  Fee  Number: 

CD9201 1 38924009008 
PAGING  NETWORK  OF  NEW  YORK 

INC.  PRINCETON.  NJ:  Fee  Number: 

CD9201 1 38924009009 
PAGING  NETWORK  OF  NEW  YORK 

INC.  BLOOMING  GROVE.  NY:  Fee 

Number:  CD9201 138924009014 
PAGING  NETWORK  OF  NEW  YORK 

INC,  SELDEN,  NY:  Fee  Number: 

CD9201 1 3892400901 8 
PAGING  NETWORK  OF  NEW  YORK 

INC,  NEW  YORK  CITY,  NY:  Fee 

Number:  CD9201138924009019 
PAGING  NETWORK  OF  NEW  YORK 

INC,  TRUMBULL,  CT:  Fee  Number: 

CD9201138924009022 
PAGING  NETWORK  OF  NEW  YORK 

INC,  MORRISTOWN,  NJ:  Fee  Number: 

CD9201138924009025 
PAGING  NETWORK  OF  NEW  YORK 

INC,  MARTINSVILLE,  NJ:  Fee 

Number:  CD9201138924010009 
PAGING  NETWORK  OF  NEW  YORK 

INC,  TRUMBULL,  CT:  Fee  Number: 

CD9201138924010011 
PAGING  NETWORK  OF  NEW  YORK 

INC.  MANORVILLE,  NY:  Fee  Number: 

CD9201138924010012 
PAGING  NETWORK  OF  NEW  YORK 

INC.  NEW  YORK  CITY.  NY:  Fee 

Number:  CD9201138924010015 
PAGING  NETWORK  OF  NEW  YORK 

INC,  NEW  YORK  CITY,  NY:  Fee 

Number:  CD9201138924010016 
PAGING  NETWORK  OF  NEW  YORK 

INC,  PRINCETON,  NJ:  Fee  Number: 

CD9201138924010017 
PAGING  NETWORK  OF  NEW  YORK 

INC,  CHERRYVTLLE,  NJ:  Fee  Number: 

CD9201 138924010018 
PAGING  NETWORK  OF  NEW  YORK 

INC,  SELDEN,  NY:  Fee  Number: 

CD9201138924011001 
PAGING  NETWORK  OF  NEW  YORK 

INC,  HIGHLAND,  NY:  Fee  Number: 

CD9201138924011002 
PAGING  NETWORK  OF  NEW  YORK 

INC,  TRUMBULL,  CT:  Fee  Number: 

CD9201 1 3892401 1003 
PAGING  NETWORK  OF  NEW  YORK 

INC,  NEW  YORK  CITY,  NY:  Fee 

Number:  CD9201138924011004 
PAGING  NETWORK  OF  NEW  YORK 

INC,  KENT,  CT:  Fee  Number: 

CD9201138924011005 
PAGING  NETWORK  OF  NEW  YORK 

INC,  TRUMBULL,  CT:  Fee  Number: 

CD9201138924011006 
PAGING  NETWORK  OF  NEW  YORK 
INC,  KENT,  CT:  Fee  Number: 
CD9201 13892401 1008 
PAGING  NETWORK  OF  NEW  YORK 
INC,  CATSKILL,  NY:  Fee  Number: 
CD9201138924012001 


PAGING  NETWORK  OF  NEW  YORK 

INC,  CATSKILL,  NY:  Fee  Number: 

CD9201138924012002 
PAGING  NETWORK  OF  NEW  YORK 

INC,  SELDEN,  NY:  Fee  Number: 

CD9201138924012003 
PAGING  NETWORK  OF  NEW  YORK 

INC,  HIGHLAND,  NY:  Fee  Number: 

CD9201138924012004 
PAGING  NETWORK  OF  NEW  YORK 

INC,  MORRISTOWN,  NY:  Fee 

Number:  CD9201 138924012006 
PAGING  NETWORK  OF  NEW  YORK 

INC,  NEW  YORK  CITY,  NY:  Fee 

Number:  CD9201 13892401 2007 
PAGING  NETWORK  OF  NEW  YORK 

INC,  KENT,  CT:  Fee  Number: 

CD9201 1 38924012008 
PAGING  NETWORK  OF  NEW  YORK 

INC,  VERNON,  CT:  Fee  Number: 

CD9201 13892401 2009 
PAGING  NETWORK  OF  NEW  YORK 

INC,  BLOOMING  GROVE,  NY:  Fee 

Number:  CD9201138924012017 
PAGING  NETWORK  OF 

PHILADELPHL\  INC,  ELWOOD,  NJ: 

Fee  Number:  CD9201 138924009001 
PAGING  NETWORK  OF 

PHILADELPJflA  INC,  ELWOOD,  NJ: 

Fee  Number:  CD9201 138924009002 
PAGING  NETWORK  OF 

PHILADELPHIA  INC,  S.  HARRISON 

TWP,  NJ:  Fee  Number: 

CD9201 138924009003 
PAGING  NETWORK  OF 

PHILADELPHL\  INC, 

PHILADELPHIA,  PA:  Fee  Number: 

CD9201 138924009004 
PAGING  NETWORK  OF 

PHILADELPHL\  INC.  ALLENTOWN. 

PA:  Fee  Number: 

CD9201138924009006 
PAGING  NETWORK  OF 

PHILADELPHL\  INC,  ALLENTOWN, 

PA:  Fee  Number: 

CD9201138924009015 
PAGING  NETWORK  OF 

PHILADELPHL\  INC,  S.  HARRISON 

TWP,  NJ:  Fee  Number: 

CD9201 1 38924009020 
PAGING  NETWORK  OF 

PHILADELPHIA  INC, 

PHILADELPHIA,  PA:  Fee  Number: 

CD9201 1 38924009024 
PAGING  NETWORK  OF 

PHILADELPHL\  INC,  ELWOOD,  NJ: 

Fee  Number:  CD9201138924010013 
PAGING  NETWORK  OF 

PHILADELPHL\  INC,  READING.  PA: 

Fee  Number:  CD9201 13892401 2005 
PAGING  NETWORK  OF  PITTSBURGH 

INC.  KITTANNING.  PA:  Fee  Number: 

CD9201138924010008 
PAGING  NETWORK  OF  PITTSBURGH 
INC.  KITTANNING,  PA:  Fee  Number: 
CD9201 138924010010 
PAGING  NETWORK  OF  SAN 
FRANCISCO  INC,  SAN  RAMON,  CA: 
Fee  Number:  CD9202108924044014 
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PAGING  NETWORK  OF  SAN 

FRANCISCO  INC,  CAUSTOGA.  CA: 
Fee  Number:  CD9202108924044015 
PAGING  NETWORK  OF  SAN 
FRANCISCO  INC.  MARIPOSA.  CA: 
Fee  Number:  CD9202 108924067020 
PAGING  NETWORK  OF  SAN 
FRANCISCO  INC.  CALISTOGA.  CA: 
Fee  Number:  CD9202108924067021 
PAGING  NETWORK  OF  SAN 
FRANCISCO  INC,  MARIPOSA,  CA: 
Fee  Number:  CD9202108924067022 
PAGING  NETWORK  OF  SAN 

FRANCISCO  INC,  VACAVILLE,  CA: 
Fee  Number:  CD9202108924067023 
PAGING  NETWORK  OF  SAN 
FRANCISCO  INC,  VACAVILLE,  CA: 
Fee  Number:  CD9202108924067024 
PAGING  NETWORK  OF  SAN 
FRANCISCO  INC,  SAN  RAMON,  CA: 
Fee  Nimfiber:  CD9202108924067025 
PAGING  NETWORK  OF  WASHINGTON 
DC,  HAYMARKET.  VA:  Fee  Number: 
CD9201 138924009005 
PAGING  NETWORK  OF  WASHINGTON 
DC.  SUNSHINE,  MD:  Fee  Number: 
CD9201138924009010 
PAGING  NETWORK  OF  WASHINGTON 
DC,  SUNSHINE,  MD:  Fee  Number: 
CD9201138924009013 
PAGING  NETWORK  OF  WASHINGTON 
INC,  INDEPENDENT  HILL,  VA:  Fee 
Number:  CD9201 138924009007 
PAGING  NETWORK  OF  WASHINGTON 
INC,  HAYMARKET,  VA:  Fee  Number: 
CD9201138924009011 
PAGING  NETWORK  OF  WASHINGTON 
INC,  INDEPENDENT  HILL,  VA:  Fee 
Number:  CD9201 13892400901 2 
PAGING  NETWORK  OF  WASHINGTON 
INC,  SAUSBURY,  MD:  Fee  Number: 
CD9201138924009016 
PAGING  NETWORK  OF  WASHINGTON 
INC,  TOWSON,  MD:  Fee  Number: 
CD9201 138924009023 
PAGING  NETWORK  OF  WASHINGTON 
INC.  SILVER  SPRING,  MD:  Fee 
Number:  CD9201 138924010014 
PAGING  NETWORK  OF  WASHINGTON 
INC,  SILVER  SPRING,  MD:  Fee 
Number:  CD9201138924010019 
PAGING  NETWORK  OF  WASHINGTON 
INC.  TOWSON,  MD:  Fee  Number: 
CD9201138924011010 
PAGING  NETWORK  OF  WASHINGTON 
INC,  EASTON,  MD:  Fee  Number: 
CD9201138924012014 
PAGING  NETWORK  OF  WASHINGTON 
INC,  SUNSHINE,  MD:  Fee  Number: 
CD9201138924012015 
PAGING  OF  SAN  FRANCISCO  INC. 
SUTTER,  CA:  Fee  Number: 
CD9202108924067019 
PAGING  PARTNERS  L  P,  NEW  YORK. 
NY:  Fee  Number: 
CD9201 138924011011 
PAGING  PARTNERS  L  P,  CAMDEN,  NJ: 
Fee  Number:  CD9201138924011012 


PAGING  PARTNERS  L  P.  ATLANTIC 

CITY,  NJ:  Fee  Number: 

CD9201138924011013 
PAGING  PLUS  INC,  SCRANTON,  PA: 

Fee  Number:  CD9201 138924007006 
PHOENIX  TUCSON  PAGING  CORP. 

TUCSON,  AZ:  Fee  Number: 

CD9202108924042005 
PHOENIX  TUCSON  PAGING  CORP. 

PHOENIX,  AZ:  Fee  Number: 

CD9202108924042007 
PRIORITY  COMMUNICATIONS  INC, 

JACKSONVILLE,  FL  Fee  Number: 

CD9201168924013003 
RADIO  CALL  COMPANY  INC.  LLQYD, 

NY:  Fee  Number: 

CD9201138924007003 
RADIO  CALL  COMPANY  INC, 

MERIDEN,  CT  Fee  Number: 

CD9201138924007010 
SAN  DIEGO  PAGING  INC,  SAN  DIEGO. 

CA:  Fee  Number: 

CD9202108924042008 
SIGNAL  ONE  PAGING  INC,  POWAY, 

CA:  Fee  Number: 

CD9202108924068001 
SKYTEL  CORPORATION,  BEACON. 

NY:  Fee  Number: 

CD9201108924005001 
SKYTEL  CORPORATION,  RIDGE,  NY: 

Fee  Number:  CD9201 108924005002 
SKYTEL  CORPORATION,  PEMBROKE, 

NH:  Fee  Number: 

CD9201108924005003 
SKYTEL  CORPORATION,  ALPINE.  NJ: 

Fee  Niunber:  CD9201 108924005004 
SKYTEL  CORPORATION.  MERIDEN, 

CT:  Fee  Number: 

CD9201108924005005 
SKYTEL  CORPORATION,  ALPINE,  NJ: 

Fee  Number:  CD9201108924005006 
SKYTEL  CORPORATION,  NEW  YORK, 

NY:  Fee  Number: 

CD9201108924005007 
SKYTEL  CORPORATION,  BEACON, 

NY:  Fee  Number: 

CD9201 108924005008 
SKYTEL  CORPORATION.  RIDGE.  NY: 

Fee  Number:  CD9201 108924005009 
SKYTEL  CORPORATION.  MERIDEN, 

CT:  Fee  Number: 

CD9201 108924005010 
SKYTEL  CORPORATION,  NEW  YORK, 

NY:  Fee  Number: 

CD9201 10892400501 1 
SKYTEL  CORPORATION.  PEMBROKE. 

NH:  Fee  Number: 

CD9201108924005012 
SKYTEL  CORPORATION.  TITUSVILLE. 

FL:  Fee  Number: 
CD9201 16892401 3004 
SKYTEL  CORPORATION,  WEST  PALM 
BEACH,  FL:  Fee  Number: 
CD9201168924013005 
SKYTEL  CORPORATION,  TAMPA,  FL: 

Fee  Number:  CD9201 168924013006 
SKYTEL  CORPORATION.  STONE 
MOUNTAIN,  GA:  Fee  Number: 
CD9201 16892401 3008 


SKYTEL  CORPORATION,  WEST  PALM 
BEACH,  FL:  Fee  Number: 
CD9201 16892401 3009 
SKYTEL  CORPORATION,  STONE 
MOUNTAIN,  GA:  Fee  Number:  ' 
CD9201168924013010 
SKYTEL  CORPORATION,  TAMPA,  FL: 

Fee  Number:  CD9201 16892401 3011 
SKYTEL  CORPORATION,  TITUSVILLE. 
FL:  Fee  Number: 
CD9201168924013012 
SKYTEL  CORPORATION.  CLEVELAND. 
OH:  Fee  Number: 
CD9201238924019006 
SKYTEL  CORPORATION.  CHICAGO 
RIDGE,  IL:  Fee  Number: 
CD9201238924019007 
SKYTEL  CORPORATION.  CINCINATTI. 
OH:  Fee  Number: 
CD9201238924019008 
SKYTEL  CORPORATION.  CHICAGO 
RIDGE,  IL:  Fee  Number: 
CD9201 238924019009 
SKYTEL  CORPORATION.  ELDORADO 
SPRINGS,  CO:  Fee  Number: 
CD9201308924021009 
SKYTEL  CORPORATION,  ELDORADO 
SPRINGS.  CO:  Fee  Number: 
CD9201308924021010 
SKYTEL  CORPORATION.  VACAVILLE, 
CA:  Fee  Number: 
CD9202078924037003 
SKYTEL  CORPORATION,  SANTA 
CRUZ,  CA:  Fee  Number: 
CD9202078924037004 
SKYTEL  CORPORATION.  VACAVILLE, 
CA:  Fee  Number: 
CD9202078924037005 
SKYTEL  CORPORATION.  VENTURA. 
CA:  Fee  Number: 
CD9202078924037006 
SKYTEL  CORPORATION.  SAN  BRUNO. 
CA:  Fee  Number: 
CD9202078924037007 
SKYTEL  CORPORATION,  SANTIAGO 
PEAK,  CA:  Fee  Number: 
CD9202078924037008 
SKYTEL  CORPORATION.  SAN  BRUNO. 
CA:  Fee  Number: 
CD920207892403 7009 
SKYTEL  CORPORATION,  SANTA 
CRUZ,  CA:  Fee  Number: 
CD9202078924037010 
SKYTEL  CORPORATION.  SANTIAGO 
PEAK,  CA:  Fee  Number: 
CD9202078924037011 
SKYTEL  CORPORATION,  LOS 
ANGELES,  CA:  Fee  Number: 
CD9202078924037012 
SKYTEL  CORPORATIOI^,  VENTURA. 
CA:  Fee  Number: 
CD9202078924037013 
SKYTEL  CORPORATION.  LOS 
ANGELES.  CA:  Fee  Number: 
CD9202078924037014 
SNET  PAGING  INC,  MANORVILLE,  NY: 

Fee  Number:  CD9201098924001003 
SNET  PAGING  INC,  JOHNSTON.  RI:Fee 
Number:  CD9201098924001004 
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SNET  PAGING  INC,  BEACON,  NY:  Fee 

Number:  CDq201098924001006 
SNET  PAGING 

Fee  Number: 
SNET  PAGING 

Fee  Number: 
SNET  PAGING 

Fee  Nvunber: 
SNET  PAGING 

Fee  Number: 
SNET  PAGING 

Fee  Number: 


INC,  BEACHWOOD.  NJ: 
CD920 1 098924001 007 
INC.  GOFFSTOWN.  NH: 
CD9201098924001008 
[NC,  NORWALK,  CT: 
CD9201 098924001009 
INC.  MIDDLEFIELD.  CT: 
CD9201098924001010 
INC,  HOLYOKE,  MA: 
CD9201098924001011 
SNET  PAGING  INC,  SHAPLEIGH,  ME: 


Fee  Number 
SNET  PAGING 


CD9201098924001012 
INC.  PAXTON.  MA:  Fee 


Number:  CD«  201098924001013 


SNET  PAGING 
Fee  Number: 

SNET  PAGING 
Fee  Number: 

SNET  PAGING 
Fee  Number: 

SNET  PAGING 


INC.  KINGSTON,  MA: 
CD9201098924001014 
INC.  NORWALK,  CT: 
CD9201098924001015 
INC.  MIDDLEFIELD.  CT: 
CD9201098924001016 
INC,  LEBANON,  CT:  Fee 


SNET  PAGING 


SNET  PAGING 

Fee  Number: 
SNET  PAGING 

Fee  Nvunber: 
SNET  PAGING 

Fee  Number: 
SNET  PAGING 

Fee  Number 


SNET  PAGING 
Fee  Number 


PORTLAND  H 
CD92010989 

SUNSHINE  B 
CORAL G 
CD9201168 

TEL  AIR  CO 


Number:  CD<  201098924001017 


INC,  LEBANON,  CT:  Fee 


Number:  CD<  201098924001018 


INC,  JOHNSTON,  RI: 
CD9201098924001019 
INC.  NEW  YORK,  NY: 
CD9201098924001020 
INC,  MANORVILLE.  NY: 
CD9201098924001021 
INC,  GOFFSTOWN,  NH: 
CD9201098924001022 
SNET  PAGING  INC,  BEACON,  NY:  Fee 
Number:  CD^201098924001023 

INC,  KINGSTON.  MA: 
CD9201098924001025 
SNET  paging!  INC,  PAXTON,  MA:  Fee 

Number:  CD'  1201098924001050 
SUMMIT  MOBpLE  RADIO  COMPANY, 
Fee  Number: 
CD9201 0989^4001 04 1 
SUMMIT  MOBJILE  RADIO  COMPANY, 
ME:  Fee  Number: 
4001042 
ER  COMPANY, 
;S,  FL:  Fee  Number: 
4013002 

UNICATIONS  INC, 
STATEN  ISLJAND.  NY:  Fee  Number: 
CD9201 1 389  24008007 
TNI  ASSOCL\TES.  BALTIMORE,  MD: 
Fee  Number[CD9201 138924008001 
TNI  ASSOCIATES,  MERIDEN,  CT:  Fee 

Number:  CDb2011 38924008002 
TNI  ASSOCIATES,  ATLANTIC  CITY, 
NJ:  Fee  Numper: 
CD9201 1 38£b4008004 
TNI  ASSOCIAFES,  FALLS  CHURCH. 
VA:  Fee  Nuiiber: 
CD9201 1385  24008005 
TNI  ASSOCL\  res,  BALTIMORE.  MD: 
Fee  Number  CD9201 138924008006 
TNI  ASSOCL\reS,  FALLS  CHURCH, 
VA:  Fee  Nui  iber: 
CD9201138?  24008009 
TNI  ASSOCL\  res,  MANORVILLE,  NY: 
Fee  Number  CD9201 138924008010 


TNI  ASSOCIATES,  MANAHAWKIN,  NJ: 

Fee  Number:  CD9201138924008012 
TNI  ASSOCL\TES.  TRENTON,  NJ:  Fee 

Number:  CD9201 13892400801 3 
TNI  ASSOCIATES,  NEW  YORK.  NY: 

Fee  Number:  CD9201 138924008011 
TNI  ASSOCIATES.  PHILADELPHIA. 

PA:  Fee  Number: 

CD9201 138924008003 
TRI  STATE  RADIO  COMPANY. 

MATAWAN,  NJ:  Fee  Number: 

CD9201 108924005026 
TRI  STATE  RADIO  COMPANY, 

PLAINVIEW,  NY:  Fee  Number: 

CD9201 108924005031 
TRI  STATE  RADIO  COMPANY.  NEW 

YORK,  NY:  Fee  Number: 

CD9201 108924005032 
TRI  STATE  RADIO  COMPANY. 

PHILADELPHIA.  PA:  Fee  Number: 

CD9201108924005033 

[PR  Doc.  00-762  Filed  1-12-00;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  242, 247,  and  252 
[DFARS  Case  99-D009] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Transportation  Acquisition  Policy 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

summary:  The  Acting  Director  of 
Defense  Prociu'ement  is  proposing  to 
amend  the  Defense  Federal  Acquisition 
Regulation  Supplement  (DEARS)  to 
revise  policy  pertaining  to  the 
acquisition  of  transportation, 
transportation-related  services,  and 
transportation  in  supply  contracts.  The 
rule  provides  for  the  use  of  evaluation 
factors  that  address  support  for  DoD 
readiness  programs  such  as  the  Civil 
Reserve  Air  Fleet  and  the  Voluntary 
Intermodal  Sealift  Agreement. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
March  13.  2000.  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
Williams.  PDUSD  (AT&L)  DP  (DAR), 
IMD  3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  9»-D009  in 
all  correspondence  related  to  this 


proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  99-D009  in  die 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0288. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  rule  proposes  amendments  to  the 
DFARS  to  revise  policy  pertaining  to  the 
acquisition  of  transportation, 
transportation-related  services,  and 
transportation  in  supply  contracts.  For 
contracts  for  transportation  or 
transportation-related  services,  the  rule 
specifies  that  contracting  officers  should 
consider  using,  as  evaluation  factors  or 
subfactors.  the  offeror's  record  of  claims 
involving  loss  or  damage,  provider 
availability,  and  support  for  DoD 
readiness  programs  such  as  the  Civil 
Reserve  Air  Fleet  and  the  Voluntary 
Intermodal  Sealift  Agreement.  For 
contracts  that  will  include  a  significant 
requirement  for  transportation  of  items 
outside  the  continental  United  States, 
the  rule  contains  a  requirement  for  use 
of  an  evaluation  factor  or  subfactor  that 
favors  suppliers,  third-party  logistics 
providers,  and  integrated  logistics 
managers  that  commit  to  using  carriers 
that  participate  in  one  of  the  readiness 
programs.  The  rule  implements  a  policy 
memorandum  issued  by  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology  and  Logistics)  on  January 
15.  1998,  Subject:  Transportation 
Acquisition  Policy.  The  January  15. 
1998,  memorandum  is  available  via  the 
Internet  at  http://www.acq.osd.mil/log/ 

tp/trans programs/ 

defense trans library/ 

tp library.html.  The  rule  also  updates 

references  and  organizational  names 
and  addresses,  and  make  other  editorial 
changes. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  information  available  to  DoD 
indicates  that  most  small  entities  that 
are  eligible  to  transport  DoD  cargo  or 
passengers  already  participate  in  DoD 
readiness  programs.  Therefore,  DoD  has 
not  performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
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consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  emd  should  cite  DFARS  Case 
99-D009. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subiects  in  48  CFR  Parts  212, 
242,  247,  and  252 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  212,  242,  247,  and  252  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  212,  242,  247,  and  252  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1 . 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Subpart  212.6  is  added  to  read  as 
follows: 

Subpart  212.6 — Streamlined  Procedures  for 
Evaluation  and  Solicitation  for  Commercial 
Items 

Sec. 

212.602    Streairilined  evaluation  of  offers. 

Subpart  212.6  [Added] 

212.602    Streamlined  evaluation  of  offers. 

(b)(i)  For  the  acquisition  of 
transportation  and  transportation- 
related  services,  also  consider 
evaluating  offers  in  accordance  with  the 
criteria  at  247.206(1). 

(ii)  For  the  acquisition  of 
transportation  in  supply  contracts  that 
will  include  a  significant  requirement 
for  transportation  of  items  outside  the 
continental  United  States,  also  evaluate 
offers  in  accordance  with  the  criterion  at 
247.301-71. 

(iii)  For  the  direct  purchase  of  ocean 
transportation  services,  also  evaluate 
offers  in  accordance  with  the  criterion  at 
247.572-2(c)(2). 

PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

242.1401     [Removed] 

3.  Section  242.1401  is  removed. 

4.  Section  242.1402  is  amended  in 
paragraph  {a){2)(A)(l)  by  revising  the 


last  sentence;  and  in  paragraph  (a)(2)(C) 
by  removing  the  word  "foreign"  the  first 
time  it  appears  and  adding  in  its  place 
the  word  "freight".  The  revised  text 
reads  as  follows: 

242.1402    Volume  movements  within  the 
continental  United  States. 

(a)(2)*   *   * 

(A) *   *   * 

(1)  *   *   *  If  a  volume  movement 
appears  likely,  the  transportation  office 
reports  a  planned  volume  movement  in 
accordance  with  DoD  4500.9R,  Defense 
Transportation  Regulation,  Part  II, 
Chapter  201. 


242.1403    [Amended] 

5.  Section  242.1403  is  amended  in 
paragraph  (a)(ii)  by  removing  the  last 
sentence. 

6.  Section  242.1405  is  revised  to  read 
as  follows: 

242.1405    Discrepancies  incident  to 
shipment  of  supplies. 

(a)  See  also  DoD  4500.9R,  Defense 
Transportation  RegiUation,  Part  II, 
Chapter  210,  for  discrepancy 
procediu-es. 

242.1470    [Amended] 

7.  Section  242.1470  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b),  respectively. 

PART  247— TRANSPORTATION 

8.  Section  247.001  is  added  preceding 
subpart  247.1  to  read  as  follows: 

247.001     Definitions. 

"Civil  Reserve  Afr  Fleet  (CRAF)" 
means  a  readiness  program  that 
provides  for  civil  air  carriers  to 
contractually  pledge  their  airlift 
resources  to  support  DoD  mobility 
requirements  in  times  of  emergency  or 
contingency  in  retiun  for  a  portion  of 
DoD's  peacetime  airlift  business. 

"Voluntary  Intermodal  Sealift 
Agreement  (VISA)"  means  a  readiness 
program  that  provides  for  commercial 
ocean  carriers  to  contractually  pledge 
their  sealift  resoiux:es  to  support  DoD 
mobility  requirements  in  times  of 
emergency  or  contingency  in  return  for 
a  portion  of  DoD's  peacetime  sealift 
business  or,  when  consistent  with 
applicable  policy,  by  priority 
consideration  for  such  business. 

247.103    [Removed] 

9.  Section  247.103  is  removed. 

247.104-3    [Removed] 

10.  Section  247.103-3  is  removed. 

11.  Section  247.104-5  is  revised  to 
read  as  follows: 


247.104-5    Citation  of  Government  rate 
tenders. 

(a)  See  DoD  4500.9-R,  Defense 
Transportation  Regulation,  Part  II, 
Chapter  206,  for  instructions  on 
converting  commercial  bills  of  lading  to 
Government  bills  of  lading  within 
CONUS. 

12.  Section  247.105  is  amended  by 
revising  paragraphs  (a)(i)(A),  (a)(ii),  and 
(a)(iii)(D)  to  read  as  follows: 

247.105    Transportation  assistance. 

{a)(i)*  *  * 

(A)  Rates  and  prices  (for  evaluation  of 
bids  or  routing  purposes); 
***** 

(ii)  Within  CONUS.  the  Military 
Traffic  Management  Command  (MTMC), 
is  responsible  for  the  performance  of 
traffic  management  fimctions.  These 
functions  include  the  direction,  control, 
and  supervision  of  all  functions 
incident  to  the  acquisition  and  use  of 
commercial  freight  and  passenger 
transportation  services. 

(iii)  *   *   * 

(D)  Of  supplies  between  points 
outside  the  CONUS,  including  Alaska 
and  Hawaii,  request  assistance,  rates,  or 
other  costs  from  the  military  service 
sponsoring  the  cargo.  Direct  the  requests 
to: 

Army: 
Deputy  Chief  of  Staff  for  Logistics, 
ATTN:  DALO-TSP,  Washington, 
DC  20310-0500 

Navy: 
Naval  Supply  Systems  Command 
Code  4D,  5450  Carlisle  Pike,  P.O. 
Box  2050,  Mechanicsbiu^,  PA 
17055-0791 

Air  Force: 

Applicable  overseas  Air  Force 
Command,  HQPACAF/LGT,  25 
East  Street,  Suite  1-305,  Hickam 
AFB,  HI  96853-5427 

HQ  USAFE/LGT,  Unit  3050,  Box  105, 
APO  AE  09094-0105 

HQ  AFSPACECOM/LGT,  150 
Vandenberg  Street,  Suite  1105, 
Peterson  AFB,  CO  80914-4540 

Marine  Corps: 
Transportation  Division,  CMC  Code 
LFT4,  2  Navy  Annex,  Washington, 
DC  20380-1775 

*****  * 

13.  Sections  247.200  and  247.206  are 
added  to  read  as  follows: 

247.200    Scope  of  subpart 

This  subpart  does  not  apply  to  the 
operation  of  vessels  owned  by,  or 
bareboat  chartered  by,  the  Govenunent. 


2106 


Federal  Register /Vol.  65,  No.  9 /Thursday,  January  13,  2000  /  Proposed  Rules 


247.206    Preparfrtion  of  solicitations  and 
contracts. 

(1)  Consisten: 
215.304. 
evaluation 

(i)  Record  of 
damage; 

(ii)  Provider 

(iii)  Commititent 
assets  to  readiness 
and  VISA.) 

(2)  To  the  mapcimum 
practicable,  structure 
agreements  to 
contractors. 


with  FAR  15.304  and 
consicler  using  the  following  as 
factdrs  or  subfactors: 

:laims  involving  loss  or 

(ivailability;  and 

of  transportation 
support  (e.g.,  CRAF 

extent 
contracts  and 
low  for  their  use  by  DoD 


247.270-1     [AiTO  nded] 

14.  Section  2  17.270-1  is  amended  in 
the  first  senten(  e  by  removing  the  word 
"peculiar"  and  adding  in  its  place  the 
word  "unique 

247.270-2    [Am4nded] 

15.  Section 


247 


the  definition 
paragraph  (2), 
"which"  and  a 
word  "that 


.270-2  is  amended  in 
nt  "Commodity  rate",  in 
t  y  removing  the  word 
(  ding  in  its  place  the 
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247.270-3 

16.  Section 
reserved. 

17.  Section 
revising  paragr;  i 


[Rer^oved  and  Reserved] 

7.270-3  is  removed  and 
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247.270-4    Tech  nical  provisions. 


uding  rail  car,  truck,  or 
equipment  loading  and 

er  dock  and  terminal 
oring  contract, 
requirements  as  separate 


o  hf 


cf 


247.270-5 
proposals. 

As  a  minimujn 
include — 

(a)  Tonnage 
apply  to  the  bu 
under  normal 

fb)  Labor-hodr 
services  not  co 
rates,  or  to  wor 
hardship  condi : 

(c)  Rates  for 


.270-4  is  amended  by 
ph  (b)  to  read  as  follows: 


(b)  When  inc 
intermodal 
unloading,  or 
work  under  a  sfcved 
include  these 
items  of  work 

18.  Section  2JI7.270-5  is  revised  to 
read  as  follows 

Evaliiation  of  bids  and 


require  that  offers 

I  commodity  rates  that 
k  of  the  cargo  worked 
— iditions; 


can 


iir  rates  that  apply  to 
I'  ered  by  conunodity 
'V  performed  under 
ions;  and 

pment  rental. 


«qu 


247.270-6    [Amended] 

19.  Section  2  \ 
the  introductor 
sentence  by  rer  lovmg 
"contractor"  and 
word  "offeror" 
word  "elsewhe-e 

20.  Section  2Jl7.270-7  is  revised  to 
read  as  follows 


7.270-6  is  amended  in 

text  in  the  first 
the  word 

adding  in  its  place  the 
and  by  removing  the 


247.270-7    Contract  clauses. 

Use  the  following  clauses  in 
solicitations  and  contracts  for 
stevedoring  services  as  indicated: 

(a)  252.247-7000,  Hardship 
Conditions,  in  all  solicitations  and 
contracts. 

(b)  252.247-7001,  Price  Adjustment, 
when  using  sealed  bidding. 

(c)  252.247-7002,  Revision  of  Prices, 
when  using  negotiation. 

(d)  252.247-7004,  Indefinite 
Quantities — Fixed  Charges,  when  the 
contract  is  an  indefinite-quantity  type 
and  will  provide  for  the  payment  of 
fixed  charges. 

(e)  252.247-7005,  Indefinite 
Quantities — No  Fixed  Charges,  when 
the  contract  is  an  indefinite-quantity 
type  and  will  not  provide  for  the 
payment  of  fixed  charges. 

(f)  252.247-7006,  Removal  of 
Contractor's  Employees,  in  all 
solicitations  and  contracts. 

(g)  252.247-7007,  Liability  and 
Insurance,  in  all  solicitations  and 
contracts. 

247.271-1     [Amended] 

21.  Section  247.271-1  is  amended  in 
the  first  sentence  by  removing  the  word 
"peculiar"  and  adding  in  its  place  the 
word  "unique." 

22.  Section  247.271-2  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text,  paragraph  (c)  introductory  text,  and 
paragraphs  (c)(1)  and  (c)(2)(ii)  to  read  as 
follows: 

247.271-2    Policy. 

(a)  *  *  * 

(1)  Use  requirements  contracts  to 
acquire  services  for  the — 

***** 

(c)  Maximum  requirements-minimum 
capability.  The  contracting  officer 
must — 

(1)  Establish  realistic  quantities  on  the 
Estimated  Quantities  Report  in  DoD 
4500.9-R,  Defense  Transportation 
Regulation.  Part  IV; 

(2)  *  *  * 

(ii)  Will  encourage  maximum 
participation  of  small  business  concerns 
as  offerors. 

23.  Section  247.271-3  is  amended  as 
follows: 

a.  In  paragraph  (a)(1)  in  the  first  and 
second  sentences  by  removing  the  word 
"shall"  and  adding  in  its  place  the  word 
"must"; 

b.  By  revising  paragraph  (a)(2);  and 

c.  In  paragraphs  (b)(2)(iii).  (c)(1), 
(c)(2),  and  (c)(3)  by  removing  the  word 
"shall"  and  adding  in  its  place  the  word 
"must."  The  revised  text  reads  as 
follows: 

247.271-3    Procedures, 
(a)  *  *  * 


(a)  The  Commander,  Military  Traffic 
Management  Command  (MTMC),  must 
designate  the  contracting  activity  when 
local  commanders  are  unable  to  reach 
agreement. 
***** 

24.  Section  247.271-4  is  amended  as 
follows: 

a.  By  revising  paragraph  (c) 
introductory  text; 

b.  In  paragraph  (c)(4)  and  in  the 
second  sentence  of  paragraph  (c)(5)  by 
removing  the  word  "shall"  and  adding 
in  its  place  the  word  "must"; 

c.  By  revising  paragraph  (c)(6); 

d.  In  paragraph  (e)  in  the  last  sentence 
by  removing  the  word  "shall"  and 
adding  in  its  place  the  word  "must"; 

e.  By  revising  the  last  sentence  of 
paragraph  (f);  and 

f.  By  revising  paragraphs  (j)  and  (p). 
The  revised  text  reads  as  follows: 

247.271-4    Solicitation  provisions, 
schedule  formats,  and  contract  clauses. 

***** 

(c)  In  solicitations  and  resulting 
contracts,  the  schedules  contained  in 
DoD  4500. 9R,  Defense  Transportation 
Regulation,  Part  IV,  as  provided  by  the 
installation  personal  property  shipping 
office. 
***** 

(6)  Process  any  modification  of 
schedule  format,  other  than  those 
authorized  in  paragraphs  (c)(1)  through 
(5)  of  this  subsection,  as  a  request  for 
deviation  to  HQ  MTMC. 
***** 

(f)  *   *   *  When  provisions  are  made 
for  placing  oral  orders  in  accordance 
with  FAR  16.505(a)(4),  document  the 
oral  orders  in  accordance  with 
department  or  agency  instructions. 
***** 

(j)  When  using  the  clause  at  FAR 
52.216-21,  Requirements,  see 
216.506(d),  which  prescribes  an 
alteration  to  the  clause. 

***** 

(p)  The  clauses  at  FAR  52.257-8, 
Estimated  Weight  or  Quantities  Not 
Guaranteed,  and  52.247-13,  Accessorial 
Services — Moving  Contracts. 

25.  Sections  247.301,  247.301-70,  and 
247.301-71  are  added  to  read  as  follows: 

247.301    General. 

247.301-70    Definition. 

"Integrated  logistics  managers"  or 
"third-party  logistics  providers"  means 
providers  of  multiple  logistics  services. 
Some  examples  of  logistics  services  are 
the  management  of  transportation, 
demand  forecasting,  information 
management,  inventory  maintenance, 
warehousing,  and  distribution. 
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247.301  -71    Evaluation  factor  or  subfactor. 

For  contracts  that  will  include  a 
significant  requirement  for 
transportation  of  items  outside  CONUS, 
include  an  evaluation  factor  or  subfactor 
that  favors  suppliers,  third-party 
logistics  providers,  and  integrated 
logistics  managers  that  commit  to  using 
carriers  that  participate  in  one  of  the 
readiness  programs  (e.g.,  CRAF  and 
VISA). 

26.  Section  247.305-10  is  revised  to 
read  as  follows: 

247.305-10    Packing,  marking,  and 
consignment  instructions. 

(b)  Consignment  instructions  must 
include,  as  a  minimum — 

(i)  The  clear  text  and  coded  MILSTRIP 
data  as  follows: 

(A)  Consignee  code  and  clear  text 
identification  of  consignee  and 
destination  as  published  in — 

(1)  DoD  4G00.25-6-M,  Department  of 
Defense  Activity  Address  Directory 
(DoDAAD); 

(2)  DoD  4000.25-8-M.  Military 
Assistance  Program  Address  Directory 
(MAP AD)  System;  or 

(3)  Transportation  Control  and 
Movement  Document.  Reporting 
procedures  and  instructions  must 
comply  with  DoD  4500. 32-R,  MiUtary 
Standard  Transportation  and  Movement 
Procedures  (MILSTAMP). 

(B)  Project  code,  when  applicable. 

(C)  Transportation  priority. 

(D)  Required  delivery  date. 

(ii)  Non-MILSTRIP  shipments  must 
include  data  similar  to  that  described  in 
paragraph  (b)(i)  (A)  through  (D)  of  this 
subsection. 

(iii)  In  amended  shipping  instructions 
include,  in  addition  to  the  data 
requirements  of  paragraphs  (b)(i)  (A) 
through  (D)  of  this  subsection,  the 
following,  when  appropriate: 

(A)  Name  of  the  activity  originally 
designated,  from  which  the  stated 
quantities  are  to  be  deducted;  and 

(B)  Any  other  features  of  the  amended 
instructions  not  contained  in  the  basic 
contract. 

(iv)  When  assigning  contract 
administration  responsibility  in 
accordance  with  FAR  42.202,  include 
the  following  instructions: 

(A)  Modification  serial  number;  and, 
if  a  new  line  item  is  created  by  the 
issuance  of  shipping  instructions; 

(B)  New  line  item  number;  and 

(C)  Existing  line  item  number,  if 
affected. 

(v)  For  petroleum,  oil,  and  lubricant 
products,  instructions  for  diversions 
need  not  include  the  modification  serial 
number  and  new  line  item  number, 
when  the  instructions  are — 

(A)  For  diversions  overseas  to  new 
destinations; 


(B)  Issued  by  an  office  other  than  that 
issuing  the  contract  or  delivery  order; 
and 

(C)  Issued  by  telephone  or  electronic 
media. 

27.  Section  247.370  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)(3)  to  read  as  follows: 

247.370    Use  of  Standard  Form  30  for 
consignment  instructions. 

When  complete  consignment 
instructions  are  not  known  initially,  use 
the  Standard  Form  (SF)  30,  Amendment 
of  Solicitation/Modification  of  Contract, 
to  issue  or  amend  consignment 
instructions,  arid  when  necessary,  to 
confirm  consignment  instructions 
issued  by  telephone  or  electronic  media. 
***** 

(b)  *  *  * 

(3)  For  other  contracts — 

(i)  Telephone — within  five  working 
days;  and 

(ii)  Electronic  media — consolidate  on 
a  monthly  basis. 

28.  Sections  247.570  and  247.571  are 
revised  to  read  as  follows: 

247.570  Scope. 

This  subpart — 

(a)  Implements  the  Cargo  Preference 
Act  of  190-1  (the  1904  Act),  10  U.S.C. 
2631,  which  applies  to  the  ocean 
transportation  of  cargo  owned  by,  or 
destined  for  use  by,  DoD.  The  1904  Act 
does  not  apply  to  ocean  transportation 
of— 

(1)  Products  obtained  for 
contributions  to  foreign  assistance 
programs;  or 

(2)  Products  owned  by  agencies  other 
than  DoD. 

(b)  Does  not  specifically  implement 
the  Cargo  Preference  Act  of  1954  (the 
1954  Act),  46  U.S.C.  1241(b)  (see  FAR 
subpart  47.5).  The  1954  Act  is 
applicable  to  DoD,  but  DFARS  coverage 
is  not  required  because  compliance  with 
the  1904  Act  historically  has  resulted  in 
DoD  exceeding  the  1954  Act's 
requirements. 

(c)  Is  an  approved  class  deviation 
from  FAR  subpart  47.5  in  its  entfrety  for 
all  DoD  procurements  subject  to  the 
1904  Act. 

247.571  Policy. 

(a)  DoD  contractors  must  transport 
supplies,  as  defined  in  the  clause  at 
252.247-7023,  Transportation  of 
Supplies  by  Sea,  exclusively  on  U.S.- 
flag  vessels  unless — 

(1)  Those  vessels  are  not  available, 
and  the  procedures  at  247.572-l(d)(l)  or 
247.572-2(d)(l)  are  followed; 

(2)  The  proposed  charges  to  the 
Government  are  higher  than  charges  to 
private  persons  for  the  transportation  of 


like  goods,  and  the  procedures  at 
247.572-l(d)(2)  or  247.572-2(d)(2)  are 
followed;  or 

(3)  The  Secretary  of  the  Navy  or  the 
Secretary  of  the  Army  determines  that 
the  freight  charged  is  excessive  or 
unreasonable  in  accordance  with 
247.572-l(d)(3)  or  247.572-2(d)(3). 

(b)  Contracts  must  provide  for  the  use 
of  Govermnent-owned  vessels  when 
security  classifications  prohibit  the  use 
of  other  than  Government-owned 
vessels. 

(c)(1)  Any  vessel  used  under  a  time 
charter  contract  for  the  transportation  of 
supplies  must  have  any  reflagging  or 
repair  work,  as  defined  in  the  clause  at 
252.247-7025,  Reflagging  or  Repair 
Work,  performed  in  the  United  States  or 
its  territories,  if  the  reflcigging  or  repair 
work  is  performed — 

(i)  On  a  vessel  for  which  the 
contractor  submitted  an  offer  in 
response  to  the  solicitation  for  the 
contract;  and 

(ii)  Prior  to  acceptance  of  the  vessel 
by  the  Government. 

(2)  The  Secretary  of  Defense  may 
waive  this  requirement  if  the  Secretary 
determines  that  such  waiver  is  critical 
to  the  national  security  of  the  United 
States. 

29.  Sections  247.572-1  and  247.572- 
2  are  revised  to  read  as  follows: 

247.572-1     Ocean  transportation  incidental 
to  a  contract  for  supplies,  services,  or 
construction. 

(a)  This  subsection  applies  when 
ocean  transportation  is  not  the  principal 
purpose  of  the  contract,  and  the  cargo  to 
be  transported  is  owned  by  DoD  or 
clearly  identifiable  for  eventual  use  by 
DoD. 

(b)  The  contracting  officer  must  obtain 
assistance  from  the  cognizant 
transportation  activity  (see  247.105)  in 
developing — 

(1)  "Ine  Government  estimate  for 
transportation  costs,  irrespective  of 
whether  freight  will  be  paid  directly  by 
the  Government;  and 

(2)  Shipping  instructions  and  delivery 
terms  for  inclusion  in  solicitation  and 
contracts  that  may  involve 
transportation  of  supplies  by  sea. 

(c)  The  contracting  officer  must  ask 
each  offeror  whether  it  will  transport 
supplies  by  sea  if  awarded  the  contract 
(see  247.573(a)).  Even  if  the  successful 
offeror  responds  that  it  does  not 
anticipate  sea  transport  of  supplies,  it 
may  discover  during  contract 
perifoniiance  that  ocean  transportation  is 
required.  In  that  event,  the  1904  Act 
will  apply  to  the  contract,  and  the 
contractor  must — 

(1)  Notify  the  Government  that  it  now 
intends  to  use  ocean  transportation; 
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(2)  Use  U.S.-  lag  vessels  unless  certain 
conditions  exist  (see  247.571(a));  and 

(3)  Comply  v  'ith  the  other 
requirements  o   the  clause  at  252.247- 
7023,  Transpoi  tation  of  Supplies  by  Sea. 

(d)  If  the  contractor  notifies  the 
contracting  off  cer  that  the  contractor  or 
a  subcontracto  considers  that — 

(1)  No  U.S.-f  ag  vessels  are  available, 
the  contracting  officer  must  request 
confirmation  o  the  nonavailability 
from — 

(i)  The  Comr  lander.  Military*  Sealift 
Command  (MS  Z).  through  the  Contracts 
and  Business  N  anagement  Directorate, 
MSC:  or 

(ii)  The  Com  nander.  Military  Traffic 
Management  C  )mmand  (MTMC), 
through  the  Pri  ncipal  Assistant 
Responsible  foi  Contracting,  MTMC. 

(2)  The  ft'eigl  t  charges  to  the 
Government,  tl  e  contractor,  or  any 
subcontractor  a  re  higher  than  charges 
for  transportati  jn  of  like  goods  to 
private  persons ,  the  contracting  officer 
may  approve  a  request  for  an  exception 
to  the  requirement  to  ship  on  U.S. -flag 
vessels  for  a  particular  shipment. 

(i)  Prior  to  gr  mting  an  exception,  the 
contracting  offi  cer  must  request  advice, 
oral  or  written,  from  the  Commander, 
MSC,  or  the  Co  mmander,  MTMC. 

(ii)  In  advisii  g  the  contracting  officer 
whether  to  grai  t  the  exception,  the 
Commander,  V  SC,  or  the  Commander, 
MTMC,  must  c  )nsider,  as  appropriate, 
evidence  from-  - 

(A)  Published  tariffs; 


)ublications; 

ime  Administration;  and 
(D)  Any  othe  •  available  sources. 
(3)  The  propi  ised  freight  charged  by 
s  is  excessive  or 
otherwise  unre  isonable —  \ 

(i)  The  contri  cting  officer  must 
prepare  a  repoi  t  in  determination  and 
and  must — 
consideration  that  the 
I  jart,  a  subsidy  of  the 


(B)  Industry' 

(C)  The  Mari 


finding  format. 

(A)  Take  intc 

1904  Act  is,  in 


U.S. -flag  commercial  shipping  industry 


that  recognizes 
available  from 


that  lower  prices  may  be 
oreign  shippers. 
Therefore,  a  loi  irer  price  for  use  of  a 
foreign-flag  ves  sel  is  not  a  sufficient 
basis,  on  its  own,  to  determine  that  the 
freight  rate  pro  josed  by  the  U.S. -flag 
carrier  is  exces  ;ive  or  otherwise 
unreasonable,   iowever,  such  a  price 
differential  may  indicate  a  need  for 
further  review; 

(B)  Consider  accordingly,  not  only 
excessive  profi  s  to  the  carrier  (to 
include  vessel  )wner  or  operator),  if 
ascertainable,  \  ut  also  excessive  costs  to 
the  Governmer  t  (i.e.,  costs  beyond  the 
economic  pena  ty  normally  incurred  by 
excluding  forei  jn  competition)  resulting 
from  the  use  of  U.S. -flag  vessels  in 
extraordinarily  inefficient 
circumstances;  and 


(C)  Include  an  analysis  of  whether  the 
cost  is  excessive,  taking  into  account 
factors  such  as — 

/ly  The  differential  between  fi-eight 
charges  by  the  U.S. -flag  carrier  and  an 
estimate  of  what  foreign-flag  carriers 
would  charge  based  upon  a  price 
analysis; 

(2)  A  comparison  of  U.S. -flag  rates 
charged  on  comparable  routes; 

/jy  Efficiency  of  operation  regardless 
of  rate  differential  [e.g.,  suitability  of  the 
vessel  for  the  required  transportation  in 
terms  of  cargo  requirements  or  vessel 
capacity,  and  the  commercial 
reasonableness  of  vessel  positioning 
required);  and 

(4)  Any  other  relevant  economic  and 
financial  considerations. 

(ii)  The  contracting  officer  must 
forward  the  report  to — 

(A)  The  Commander,  MSC,  through 
the  Contracts  and  Business  Management 
Directorate,  MSC;  or 

(B)  The  Commander,  MTMC,  through 
the  Principal  Assistant  Responsible  for 
Contracting,  MTMC. 

(iii)  If  in  agreement  with  the 
contracting  officer,  the  Commander, 
MSC,  or  the  Commander,  MTMC,  will 
forward  the  report  to  the  Secretary  of 
the  Navy  or  the  Secretary  of  the  Army, 
respectively,  for  a  determination  as  to 
whether  the  freight  charges  are 
excessive  or  otherwise  unreasonable. 

247.572-2    Direct  purchase  of  ocean 
transportation  services. 

(a)  This  subsection  applies  when 
ocean  transportation  is  the  principal 
purpose  of  the  contract,  including — 

(1)  Timecharters; 

(2)  Voyage  charters; 

(3)  Contracts  for  charter  vessel 
services; 

(4)  Dedicated  contractor  contracts  for 
charter  vessel  services; 

(5)  Ocean  bills  of  lading;  and 

(6)  Subcontracts  under  Government 
contracts  or  agreements  for  ocean 
transportation  services. 

(b)  Coordinate  these  acquisitions,  as 
appropriate,  with  the  U.S. 
Transportation  Command,  the  DoD 
single  manager  for  commercial 
transportation  and  related  services, 
other  than  Service-unique  or  theater- 
assigned  transportation  assets,  in 
accordance  with  DoDD  5158.4,  United 
States  Transportation  Command. 

(c)  All  solicitations  within  the  scope 
of  this  subsection  must  provide — 

(1)  A  preference  for  U.S. -flag  vessels 
in  accordance  with  the  1904  Act;  and 

(2)  An  evaluation  factor  or  subfactor 
for  offeror  participation  in  VISA. 

(d)  Do  not  award  a  contract  of  the  type 
described  in  paragraph  (a)  of  this 
subsection  for  a  foreign-flag  vessel 
unless — 


(1)  The  Commander,  MSC,  and  the 
Commander,  MTMC,  determines  that  no 
U.S. -flag  vessels  are  available. 

(i)  The  Commander,  MSC  and  the 
Commander,  MTMC,  are  authorized  to 
make  any  determinations  as  to  the 
availability  of  U.S. -flag  vessels  to  ensure 
the  proper  use  of  Government  and 
private  U.S.  vessels. 

(ii)  The  contracting  officer  must 
request  such  determinations — 

(A)  For  voyage  and  time  charters 
through  the  Contracts  and  Business 
Management  Directorate,  MSC;  and 

(B)  For  ocean  and  intermodal 
transportation  of  DoD  and  DoD- 
sponsored  cargoes,  as  applicable  under 
contracts  awarded  by  MTMC,  including 
contracts  for  shipment  of  military 
household  goods,  through  the  Chiefs  of 
the  MTMC  Ocean  Cargo  Clearance 
Authority. 

(iii)  In  the  absence  of  regularly 
scheduled  U.S. -flag  service  to  fulfill 
stated  DoD  requirements  under  MTMC 
solicitations  or  rate  requests,  the 
Commander,  MTMC,  may  grant,  on  a 
case-by-case  basis,  an  on-going 
nonavailability  determination  for 
foreign-flag  service  approval  with  pre- 
determined review  date(s); 

(2)  The  contracting  officer  determines 
that  the  U.S. -flag  carrier  has  proposed  to 
the  Government  freight  charges  that  are 
higher  than  charges  to  private  persons 
for  transportation  of  like  goods,  and 
obtains  the  approval  of  the  Commander, 
MSC,  or  the  Commander,  MTMC;  or 

(3)  The  Secretary  of  the  Navy  or  the 
Secretary  of  the  Army  determines  that 
the  proposed  freight  charges  for  U.S.- 
flag  vessels  are  excessive  or  otherwise 
unreasonable. 

(i)  After  considering  the  factors  in 
247.572-(d)(3)(i)  (A)  and  (B),  if  the 
contracting  officer  concludes  that  the 
freight  charges  proposed  by  U.S. -flag 
carriers  may  be  excessive  or  otherwise 
unreasonable,  the  contracting  officer 
must  prepare  a  report  in  determination 
and  finding  format  that  includes,  as 
appropriate — 

(A)  An  analysis  of  the  carrier's  costs 
in  accordance  with  FAR  subpart  15.4,  or 
profit  in  accordance  with  215.404-4. 
The  costs  or  profit  should  not  be  so  high 
as  to  make  it  unreasonable  to  apply  the 
preference  for  U.S. -flag  vessels; 

(B)  A  description  of  efforts  taken 
pursuant  to  FAR  15.405,  to  negotiate  a 
reasonable  price.  For  the  purpose  of 
FAR  15.405(d),  this  report  is  the  referral 
to  a  level  above  the  contracting  officer; 
and 

(C)  An  analysis  of  whether  the  costs 
are  excessive  (i.e.,  costs  beyond  the 
economic  penalty  normally  incurred  by 
excluding  foreign  competition),  taking 
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into  consideration  factors  such  as  those 
listed  at  247.572-l(d)(3)(i){C). 

(ii)  The  contracting  officer  must 
forward  the  report  to — 

(A)  The  Commander,  MSC,  through 
the  Contracts  and  Business  Management 
Directorate,  MSC;  or 

(B)  The  Commander,  MTMC,  through 
the  Principal  Assistant  Responsible  for 
Contracting,  MTMC. 

(iii)  If  in  agreement  with  the 
contracting  officer,  the  Commander, 
MSC,  or  the  Conunander,  MTMC,  will 
forward  the  report  to  the  Secretary  of 
the  Navy  or  the  Secretary  of  the  Army, 
respectively,  for  a  determination  as  to 
whether  the  freight  charges  are 
excessive  or  otherwise  uiu^asonable. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

30.  Section  252.247-7000  is  revised  to 
read  as  follows: 

252.247-7000    Hardship  Conditions. 

As  prescribed  in  247.2 70-7(a),  use  the 
following  clause: 

Hardship  Conditions  (XXX  2000) 

(a)  The  Contractor  shall  promptly  notify 
the  Contracting  Officer  of  unusual  ship,  dock, 
or  cargo  conditions  associated  with  loading 
or  unloading  a  particular  cargo,  that  will 
work  a  hardship  on  the  Contractor  if  loaded 
or  unloaded  at  the  basic  commodity  rates. 
The  Contractor  shall  provide  the  notification 
in  advance  of  work,  if  feasible,  but  not  later 
than  the  time  of  sailing. 

(b)  Unusual  conditions  include,  but  are  not 
limited  to,  inaccessibility  of  place  of  stowage 
to  the  ship's  cargo  gear,  side  port  operations, 
and  small  quantities  of  cargo  in  any  one 
hatch. 

(c)  The  Contracting  Officer  shall  investigate 
the  conditions  promptly  after  receiving  the 
notice.  If  the  Contracting  Officer  finds  that 
the  conditions  are  unusual  and  do  materially 
affect  the  cost  of  loading  or  unloading,  the 
Contracting  Officer  will  authorize  payment  at 
the  applicable  man-hour  rates  set  forth  in  the 
schedule  of  rates  of  this  contract.  The 
Contractor  shall  submit  hardship  claims  to 
the  Contracting  Officer  within  ten  working 
days  of  the  vessel  sailing  time. 

(End  of  clause) 

252.247-7003    [Removed  and  Reserved] 

31.  Section  252.247-7003  is  removed 
and  reserved. 

252.247-7004    [Amended] 

32.  Section  252.247-7004  is  amended 
in  the  introductory  text  by  revising  the 
reference  "247.270-7(e)"  to  read 
"247.270-7(d)". 

252.247-7005    [Amended] 

33.  Section  252.247-7005  is  amended 
in  the  introductory  text  by  revising  the 
reference  "247.270-7(f)"  to  read 
"247.270-7(e)". 


252.247-7006    [Amended] 

34.  Section  252.247-7006  is  amended 
in  the  introductory  text  by  revising  the 
reference  "247.270-7(g)"  to  read 
"247.270-7{f)". 

252.247-7007    [Amended] 

35.  Section  252.247-7007  is  amended 
in  the  introductory  text  by  revising  the 
reference  "247.270-7(h)"  to^read 
"247.270-7(g)". 

36.  Section  252.247-7020  is  revised  to 
read  as  follows: 

252.247-7020    Additional  Services. 

As  prescribed  in  247.271-4(o),  use  the 
following  clause: 

Additional  Services  (XXX  2000) 

The  Contractor  shall  provide  additional 
services  not  included  in  the  Schedule,  but 
required  for  satisfactory  completion  of  the 
services  ordered  under  this  contract,  at  a  rate 
comparable  to  the  rate  for  like  services  as 
contained  in  tenders  on  file  with  the  Military 
Traffic  Management  Command  in  effect  at 
time  of  order. 
(End  of  clause) 

|FR  Doc.  00-768  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  242  and  253 
[DFARS  Case  99-D026] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Production 
Surveillance  and  Reporting 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Acting  Director  of 
Defense  Procurement  is  proposing  to 
amend  the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
revise  the  criteria  for  determining  the 
degree  of  production  surveillance 
needed  for  DoD  contracts  and  to  delete 
obsolete  forms.  The  rule  requires 
contract  administration  offices  to 
conduct  a  risk  assessment  of  each 
contractor  to  determine  the  degree  of 
production  surveillance  needed. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
March  13,  2000,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  v^-itten  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Mr.  Rick 
Layser,  PDUSD{AT&L)DP(DAR),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 


E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  99-D026  in 
all  correspondence  related  to  this 
proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  99-D026  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Layser,  (703)  602-0293. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  the  following 
changes  to  the  DFARS: 

1 .  Elimination  of  the  requirement  at 
242.1104  for  contract  administration 
offices  to  perform  pre-delivery  on-site 
production  surveillance  for  certain 
categories  of  contracts.  The  rule  instead 
requires  contract  administration  offices 
to  conduct  a  risk  assessment  of  each 
contractor  to  determine  the  degree  of 
production  surveillance  needed  for 
contracts  awarded  to  that  contractor. 

2.  Deletion  of  an  obsolete  reference  to 
cost/schedule  control  system 
requirements  at  242.1106(a). 

3.  Deletion  of  DD  Form  375. 
Production  Progress  Report;  DD  Form 
375c,  Production  Progress  Report 
(Continuation);  DD  Form  375-2,  Delay 
in  Delivery;  and  the  prescription  for 
their  use  at  242.1106(c).  Production 
progress  reporting  presently  is 
accomplished  through  use  of  an 
automated  computer  system  (ALERTS). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  proposed  changes  primarily 
affect  the  allocation  of  Government 
resources  to  production  siu^eillance 
functions.  Therefore,  DoD  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  FARS  Case 
99-D026. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  nde  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 


2110 


Federal  Register /Vol.  65,  No.  9 /Thursday,  January  13,  2000  /  Proposed  Rules 


of  the  Office  of  Management  and  Budget 
3501,efse<7. 

in  48  CFR  Parts  242  and 


under  44  U.S.C. 


List  of  Subjects 
253 

Government  procurement. 
Michele  P.  Petersen, 

Executive  Editor,  lefense  Acquisition 
Regulations  Coun  :il. 

Therefore,  Do  3  proposes  to  amend  48 
CFR  Parts  242  a  id  253  as  follows: 

The  authority  citation  for  48  CFR, 
Parts  242  and  2!  3  continues  to  read  as 
follows: 

Authority:  41  U  S.C.  421  and  48  CFR 
Chapter  1. 

PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

2.  Section  24^.1104  is  revised  to  read 
as  follows: 


242.1104 

(a)  The  cognisant 
administration 


Surveillance  requirements. 

contract 
( iffice  (CAO)  must — 


(i)  Conduct  a  risk  assessment  of  each 
contractor  to  determine  the  degree  of 
production  surveillance  needed  for 
contracts  awarded  to  that  contractor; 

(ii)  Develop  a  contract  production 
surveillance  plan  based  on  the  risk  level 
determined  during  the  risk  assessment. 
The  risk  assessment  must  consider 
information  provided  by  the  contractor 
and  the  contracting  office;  and 

(iii)  Monitor  contract  progress  and 
identify  potential  contract 
delinquencies  in  accordance  with  the 
contract  surveillance  plan. 

3.  Section  242.1106  is  revised  to  read 
as  follows: 

242.1 1 06    Reporting  requirements. 

(a)  See  DoD  5000.2-R,  Mandatory 
Procedures  for  Major  Defense 
Acquisition  Programs  (MDAPs)  and 
Major  Automated  Information  System 
(MAIS)  Acquisition  Programs. 

(b)(i)  Within  four  working  days  cifter 
receipt  of  the  contractor's  report,  the 
CAO  must  provide  the  report  and  any 


required  comments  to  the  contracting 
officer  and,  unless  otherwise  specified 
in  the  contract,  the  inventory  control 
manager. 

(ii)  If  the  contractor's  report  indicates 
that  the  contract  is  on  schedule  and  the 
CAO  agrees,  the  CAO  does  not  need  to 
add  further  comments.  In  all  other 
cases,  the  CAO  must  add  comments  and 
recommend  a  course  of  action. 

PART  253— FORMS 

4.  The  note  at  the  end  of  Part  253  is 
amended  by  removing  the  following 
entries: 

"253.303-375    Production  Progress 
Report. 

253.303-375C    Production  Progress 
Report  (Continuation). 

253.303-375-2    Delay  in  Delivery." 

[FR  Doc.  00-767  Filed  1-12-00;  8:45  am] 
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contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Commission  on  21st  Century 
Production  Agriculture 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Department  of 
Agriculture  (USDA)  has  estabUshed  the 
Commission  on  21st  Century  Production 
Agriculture.  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA),  notice  is  hereby 
given  of  a  meeting  in  November  of  the 
Commission  on  21st  Century  Production 
Agricultiu-e.  The  piu-pose  of  this 
meeting  will  be  to  discuss  the  future 
role  of  the  Federal  Government  in 
support  of  production  agriculture.  The 
meeting  is  open  to  the  public. 

PLACE,  DATE,  AND  TIME  OF  MEETING:  This 
meeting  will  be  held  January  27-28, 
2000,  in  Room  221-A  Jamie  L.  Whitten 
Federal  Building,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250, 
from  9:00  a.m.  est  until  5:00  p.m.  est. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  M.  Peters  (202-720-4860), 
Assistant  Director,  Commission  on  21st 
Century  Production  Agriculture,  Room 
3702  South  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0524. 

Dated:  January  3,  2000. 
Keith  J.  Collins, 

Chief  Economist. 

[FR  Doc.  00-783  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Threemile  Stewardship  Project;  Custer 
National  Forest,  Ashland  Ranger 
District;  Powder  River  and  Rosebud 
Counties,  Montana 

AGENCY:  Forests  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
environmental  effects  of  the  Threemile 
Stewardship  Project.  This  project  will 
focus  on  moving  ecosystems  toward 
their  desired  conditions  through 
management  activities  that  would 
maintain  or  improve  the  diversity  of 
ponderosa  pine,  woody  draw  and 
grassland  vegetative  communities.  The 
project  was  selected  for  Stewardship 
Contracting.  The  Forest  Service  is  the 
lead  agency  for  the  preparation  of  this 
document. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  February  29,  2000. 
ADDRESSES:  Send  written  comments  to 
Elizabeth  A.  McFarland,  District  Ranger, 
Ashland  Ranger  District,  P.O.  Box  168, 
Ashland,  Montana  59003.  Or  send 
electronic  mail  comments  to  rhecker/ 

rl custer@fs.fed. us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Hecker,  Project  Coordinator, 
(406)  784-2344  or  rhecker/rl— 
custer@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
Threemile  Stewardship  Project  is  one  of 
nine  stewardship  "end"  result  contract 
demonstration  projects  in  the  northern 
Region  of  the  Forest  Service  that  is 
authorized  under  Section  347  of  the 
1999  Appropriations  Bill. 

The  focus  of  this  project  is  moving 
ecosystems  toward  their  desired 
condition  through  management 
activities  that  would  maintain  or 
improve  the  diversity  of  the  ponderosa 
pine,  woody  draw  and  grassland 
vegetative  communities.  This  project  is 
designed  to  achieve  vegetation 
management  of  these  plant  communities 
through  the  use  of  partnerships  and 
collaboration  as  defined  through 
Stewardship  Contracting  (Section  347, 
1999  Appropriations  Bill). 

The  objective  of  this  project  is  the 
performance  of  services  to  achieve  land 


management  goals  on  the  National 
Forest  System  lands  that  meet  local  and 
rural  community  needs  (improve 
conditions  on  the  land  while  providing 
for  local  jobs).  Land  management  goals 
may  include,  but  are  not  limited  to: 

•  Commercial  and  non-commercial 
cutting  or  removal  of  trees  to  promote 
healthy  forest  stands,  woody  draws,  and 
grasslands  and/or  to  reduce  fire  hazard; 

•  Prescribed  burning  to  improve  the 
composition,  structure,  condition  and 
health  of  forests  stands,  woody  draws 
and  grasslands; 

•  Road  maintenance  and  reclamation 
of  im-needed  roads; 

•  Control  of  noxious  weeds;  and 

•  Restoration  and  maintenance  of 
wildlife  habitat. 

The  Stewardship  proposal  would  look 
at  the  over-all  needs  of  the  32,200  acres 
within  the  project  area,  which  is  located 
between  Ten  Mile  Creek  and  US 
Highway  212  on  the  southeast  portion  of 
the  Ashland  Ranger  District.  The  focus 
is  "outcomes"  and  not  "outputs".  The 
value  of  forest  products  removed  would 
be  used  as  an  offset  against  the  cost  of 
services  received  (exchange  of  goods  for 
services  on  a  value  for  value  basis).  An 
example  might  be  trading  saw  logs  for 
treatment  of  noxious  weeds  or  road 
rehabilitation. 

Along  with  the  issuance  of  a  project- 
scoping  letter,  later  this  month,  an 
information  meeting  is  scheduled  for 
February  10,  2000,  at  the  Ashland 
Ranger  District,  to  provide  the  public 
with  additional  information  about  the 
project  and  process.  Written  or  oral 
responses  will  be  accepted  until 
February  29,  2000. 

The  Responsible  Official  for  this  EIS 
for  decision  is  Nancy  T.  Curriden, 
Forest  Supervisor,  1310  Main  Street, 
P.O.  Box  50760,  Billings,  Montana 
49105. 

The  comment  period  on  the  draft 
environment  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

A  Draft  EIS  is  schedules  for  release  to 
the  public  for  comment  in  August  2000, 
and  the  Final  EIS  is  scheduled  for 
completion  in  December  2000. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  coiul  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
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Dated:  January 
Nancy  T.  Curridei  i 

Forest  Supervisor. 

[FR  Doc.  00-798  f^led  1-12-00;  8:45  am 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


Loon  Mountain 
and  Expansion 

AGENCY:  Forest 
action:  CancelUt 
a  final  environn  ental 


Sid  Area  Improvements 
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12-00;  8:45  am] 


(Volume  63,  Number  149)  pages  41541- 
41543.  This  notice  is  being  withdrawn 
because  the  Forest  service  will  prepare 
an  environmental  impact  statement 
(EIS)  rather  than  a  supplement  to  the 
FEIS  to  disclose  the  environmental 
effects  of  Loon  Moimtain  Recreation 
Corporation's  proposal  to  develop  and 
expand  recreational  facilities  at  Loon 
Mountain  Ski  Resort.  This  decision  is 
based  on  changes  to  the  original 
purpose  and  need  for  the  Proposed 
Action  since  the  FEIS  was  prepared. 
The  Forest  Service  NOI  to  prepare  a 
supplemental  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Strand,  Project  Coordinator,  US  Forest 
Service,  99  Ranger  Road,  Rochester, 
Veynont,  05767;  TTY  phone  (802)  767- 
4261;  voice  phone  (802)  767-4261  ext. 
522;  FAX  (802)  767-4777;  or  E-mail, 
jstrand/r9    gmfl@fs.fed.us. 

Dated:  December  17,  1999. 
Donna  Hepp, 
Forest  Supervisor. 
[FR  Doc.  00-837  Filed  1- 
BILUNG  CODE  3410-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Passenger  Vessel  Access  Advisory 
Committee;  Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  an 
advisory  committee  to  assist  it  in 
developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  passenger 
vessels  covered  by  the  Americans  with 
Disabilities  Act.  "This  document  gives 
notice  of  the  dates,  times,  and  location 
of  the  next  meeting  of  the  Passenger 
Vessel  Access  Advisory  Committee 
(committee). 

DATES:  The  next  meeting  of  the 
committee  is  scheduled  for  February  9 
through  11,  2000,  beginning  at  9:00  a.m. 
and  ending  at  5:00  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  in 
the  3rd  floor  training  room  at  1331  F 
Street,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beatty,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 


extension  119  (Voice);  (202)  272-5449 
(TTY).  E-mail  address:  pvaac@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape.  Braille, 
large  print,  or  computer  disk)  upon 
request.  This  document  is  also  available 
on  the  Board's  Internet  Site  at  http:// 
v^rww.access-board.gov/notices/ 
pvaacmtg.htm. 

SUPPLEMENTARY  INFORMATION:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  established  a  Passenger  Vessel 
Access  Advisory  Committee 
(committee)  to  assist  the  Board  in 
developing  proposed  accessibility 
guidelines  for  newly  constructed  and 
altered  passenger  vessels  covered  by  the 
Americans  with  Disabilities  Act.  63  FR 
43136  (August  12,  1998).  The  committee 
is  composed  of  owners  and  operators  of 
various  passenger  vessels;  persons  who 
design  passenger  vessels;  orgeuiizations 
representing  individuals  with 
disabilities;  and  other  individuals 
affected  by  the  Board's  guidelines. 

The  committee  will  meet  on  the  dates 
and  at  the  location  announced  in  this 
notice.  The  meeting  is  open  to  the 
public.  The  facility  is  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Paul  Beatty  by 
February  1,2000. 
Lawrence  W.  Roffee, 
Executive  Director. 
[FR  Doc.  00-851  Filed  1-12-00:  8:45  am] 

BILLING  CODE  8150-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  000103001-0001-01] 

RIN  0607-XX51 

Annual  Retail  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Determination.    ' 

SUMMARY:  The  Bureau  of  the  Census 
(U.S.  Census  Bureau)  is  conducting  the 
Annual  Retail  Trade  Survey.  The  U.S. 
Census  Bureau  has  determined  that  it 
needs  to  collect  data  covering  annual 
sales,  e-commerce  sales,  percent  of  e- 
commerce  sales  to  customers  located 
outside  the  United  States,  year-end 
inventories,  purchases,  accounts 
receivables,  and,  for  select  industries, 
merchandise  line  sales,  and  percent  of 
sales  by  class  of  customer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Scheleur  or  Dorothy  Engleking, 
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Service  Sector  Statistics  Division,  on 
(301)457-2713. 

SUPPLEMENTARY  INFORMATION:  The 
Annual  Retail  Trade  Survey  is  a 
continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  It  provides,  on  a 
comparable  classification  basis,  annual 
sales,  year-end  inventories,  piux:hases, 
and  inventories  for  1998  and  1999. 
These  data  are  not  available  publicly  on 
a  timely  basis  from  nongovernmental  or 
other  governmental  sources. 

The  U.S.  Census  Bureau  will  require 
a  selected  sample  of  firms  operating 
retail  establishments  in  the  United 
States  (with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1999  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  siu^ey  and  will  require 
their  submissions  within  thirty  days 
after  receipt.  The  sample  will  provide, 
with  measurable  reliability,  statistics  on 
the  subjects  specified  above. 

The  U.S.  Census  Bureau  is  authorized 
to  take  surveys  necessary  to  furnish 
current  data  on  the  subjepts  covered  by 
the  major  censuses  authorized  by  Title 
13,  United  States  Code,  Sections  182, 
224,  and  225.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  economic  censuses.  The 
data  collected  in  this  survey  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census.  These  data  will  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  govenunent  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
ciurent  valid  Office  of  Management  and 
Budget  (0MB)  control  number.  In 
accordance  with  the  PRA,  44  United 
States  Code,  Chapter  35,  the  OMB 
approved  the  Annual  Retail  Trade 
Survey  under  OMB  Control  Number 
0607-0013.  We  will  furnish  report 
forms  to  organizations  included  in  the 
survey,  and  additional  copies  are 
available  on  written  request  to  the 
Director,  U.S.  Census  Bureau, 
Washington,  DC  20233-0101. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 


Dated:  December  27,  1999.  , 

Kenneth  Prewitt, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  00-772  Filed  1-12-00;  8:45  am] 

BILUNG  COOE  3510-07-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  000103002-0002-01] 

RIN  0607-XX52 

Service  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  The  U.S.  Census  Bureau  is 
conducting  the  1999  Service  Aimual 
Survey.  The  results  of  the  service 
aimuai  program  were  previously 
published  on  a  Standard  Industrial 
Classification  basis.  Begiiming  with  the 
survey  year  1999,  we  will  publish  data 
using  the  new  North  American  Industry 
Classification  System  (NAICS).  With  the 
NAICS  implementation,  the  Service 
Annual  Svuvey  incorporates  the 
previous  Transportation  Annual  Survey, 
the  Annual  Survey  of  Communication 
Services,  and  the  publishing  industry 
from  the  Annual  Survey  of 
Manufactures  into  one  service  program. 
With  NAICS,  149  new  and  emerging 
industries  have  been  added  to  the 
Service  Annual  Survey,  including  air 
coiuiers,  publishing,  sound  recording, 
waste  management  and  remediation 
services,  and  selected  financial 
industries.  A  new  Information  Sector 
also  has  been  added  to  the  survey  that 
brings  together  industries  that  produce, 
manipulate,  and  distribute  information 
and  cultural  products;  that  provide  the 
means  to  transmit  or  distribute  these 
products;  and  that  process  data  or 
communications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Bramblett,  Chief,  Current 
Services  Branch,  Service  Sector 
Statistics  Division,  on  (301)  457-2766. 
SUPPLEMENTARY  INFORMATION: 

Background  on  the  Service  Annual 
Survey 

Beginning  with  the  siuvey  year  1999, 
we  will  publish  the  Service  Annual 
Survey  data  using  NAICS.  The  structure 
of  NAICS  was  developed  in  a  series  of 
meetings  among  the  United  States, 
Canada,  and  Mexico  in  the  early  to  mid- 
1990s.  NAICS  recognizes  the  rapid 
changes  in  both  the  U.S.  and  world 
economies  by  providing  a  means  to 
classify  new  and  emerging  industries. 
,sThe  system  was  constructed  on  a 


production-oriented,  or  supply-based, 
conceptual  framework. 

Effective  with  the  1999  sun'ey,  the 
Census  Bureau  changed  the  Service 
Aimual  Survey  questionnaires  to  reflect 
the  many  changes  brought  by  NAICS. 
We  expanded  the  number  of  form  types 
and  developed  these  forms  to  be  more 
tailored  to  the  industries  they  survey. 
The  goal  was  to  maximize  industry 
coverage  within  our  available  resources. 

The  revision  to  the  Service  Aimual 
Siu^ey  has  increased  industry  coverage. 
Previously,  a  single  siunmary  report  was 
produced  for  each  of  the  three  surveys. 
We  now  will  produce  multiple  data 
products  and  reports  by  various  sectors. 

The  Service  Aimual  Survey  provides 
dollar  volume  estimates  for  specific 
industries  in  the  following  NAICS 
sectors: 

•  Transportation  and  Warehousing 
(48-49) 

•  Information  (51) 

•  Finance  and  Insuirance  (52) 

•  Real  Estate,  Rental,  and  Leasing  (53) 

•  Professional,  Scientific,  and 
Technical  (54) 

•  Administrative  and  Support,  Waste 
Management  and  Remediation  Services 
(56) 

•  Health  and  Social  Assistance  (62) 

•  Arts,  Entertainment,  and  Recreation 
(71) 

•  Other  Services  (81) 

The  Service  Annual  Survey  produces 
estimates  of  total  receipts  for  all 
industries  covered  and  source  of 
receipts  and  other  expanded  data  items 
for  the  following  sectors: 

•  Trucking  (484) 

•  Information  (51) 

•  Selected  industries  in  Finance  and 
Insurance  (52) 

•  Computer  Systems  Design  and 
Related  Services  Industry  (5415) 

•  Health  and  Social  Assistance  Sector 
(62),  except  subsector  624  (Social 
Assistance) 

For  the  first  time,  this  annual  survey 
will  collect  e-commerce  receipts/ 
revenue  for  all  services  industries.  In 
addition,  the  survey  will  collect 
exported  services  (receipts/revenue)  for 
specified  industries  in  the  Information 
Sector. 

Response  to  Comnients 

The  Notice  of  Consideration  for  the 
Service  Annual  Survey  was  published 
in  the  Federal  Register  on  September 
24,  1999  (64  FR  51736).  No  comments 
were  received  in  response  to  that  notice, 
and  we  made  no  significant  changes 
since  then  to  the  Service  Annual  Survey 
program. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 


2114 


Federal  Register/Vol.  65,  No.  9/Thiirsday.  January  13,  2000/Notices 


to,  nor  shall  a 
penalty  for  fail 
collection  of  i 
requirements  of 
Reduction  Act 
collection  of 
current  valid 
Budget  (0MB) 
accordance  witl 
States  Code  (U. 
OMB  approved 
Survey  under 
0607-0422.  We 
forms  to  u: 
survey,  and 
available  on 
Director,  U.S. 
Washington.  DC 


pferson  be  subject  to  a 
u  re  to  comply  with,  a 
nf  jrmation  subject  to  the 
the  Paperwork 
(J'RA)  unless  that 
inf  )rmation  displays  a 
Oi  ice  of  Management  and 
ctntrol  number.  In 
the  PRA,  44  United 
C).  Chapter  35,  the 
he  1999  Service  Annual 
O  ^B  Control  Number 
will  furnish  report 

included  in  the 


rgani2  ations 
add  tional  copies  are 
wri  :ten  request  to  the 
Census  Bureau, 
20233-0101. 


Program  Requii  ements 


fun 


The  Census 
necessary  to 
subjects  coverec 
authorized  by  T 
Service  Annual 
continuing  and 
statistical  data 


economic 
census  is  for  the 
collected  in  this 
general  scope,  t; 
those  inquiries 
census. 


Blireau  conducts  surveys 
ish  current  data  on 
bv  the  major  censuses 
tie  13,  U.S.C.  The 
Survey  provides 
mely  national 
a  period  between  the 
The  next  economic 
year  2002.  Data 
survey  are  within  the 
pe,  Euid  character  of 
(  overed  in  the  economic 


f  )r  i 


:  censu  ses 


In  accordance 
182.  224.  and  2: 
has  determined 
receipts,  and 
for  selected 
needed  to  provi 
basis  for  the  foriiat 


total 
serv  ice 


with  Title  13,  U.S.C. 
5.  the  Census  Bureau 
that  1999  data  on  total 
revenue  and  expenses 
industries  are 
le  a  sound  statistical 
ion  of  policy  by 
governii^ental  agencies,  and  that 
y  to  a  variety  of 
needs.  Selected 
include  health, 
ons,  publishing,  waste 
transportation,  and 

These  data  are  not 
e  from  nongovernment 
sources. 


various 
these  data  also 
public  and  bu 
service  industrii  is 
telecommunicat  i 


£pph 
si:  less 


management, 
finance  industri  ;s 
publicly  availah 
or  other  govern:  lental 


The  Census  Biireau 
from  a  limited  s  i: 
firms  in  the  Uniled 
probability  of  a 
on  its  revenue  s 
payroll).  We  are 
the  firms  covere  d 
require  their  sul  m 
days  after  receif  t 

Based  upon  tl 
directed  that  th< 
be  conducted  fo  r 
collecting  these  data 

Dated:  Decembtlr  27,  1999. 
Kenneth  Prewitt, 

Director.  Bureau  c 
[FR  Doc.  00-770  E 


needs  reports  only 
mple  of  service  sector 

States.  The 
irm's  selection  is  based 
ze  (estimated  from 
mailing  report  forms  to 
by  this  survey  and 
ission  within  thirty 
I. 

e  foregoing,  I  have 
Service  Annual  Survey 
the  purpose  of 


the  Census. 
iled  1-12-00:  8:45  am] 


BILLING  CODE  351(M  T-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  000105005-0005-01] 
RIN  0607-XX53 

Annual  Trade  Survey 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Determination. 

summary:  The  Bureau  of  the  Census 
(U.S.  Census  Bureau)  is  conducting  the 
Annual  Trade  Survey.  The  U.S.  Census 
Bureau  has  determined  that  it  needs  to 
collect  data  covering  annual  sales,  e- 
commerce  sales,  year-end  inventories, 
and  purchases. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Scheleur  or  Dorothy  Engleking, 
Service  Sector  Statistics  Division,  on 
(301)457-2713. 

SUPPLEMENTARY  INFORMATION:  The 
Annual  Trade  Survey  is  a  continuation 
of  similar  wholesale  trade  surveys 
conducted  each  year  since  1978.  It 
provides,  on  a  comparable  classification 
basis,  annual  sales,  year-end 
inventories,  and  purchases  for  1998  and 
1999.  These  data  are  not  available 
publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

The  U.S.  Census  Bureau  will  require 
a  selected  sample  of  firms  operating 
merchant  wholesale  establishments  in 
the  United  States  (with  sales  size 
determining  the  probability  of  selection) 
to  report  in  the  1999  Annual  Trade 
Survey.  We  will  furnish  report  forms  to 
the  firms  covered  by  this  survey  and 
will  require  their  submissions  within 
thirty  days  after  receipt.  The  sample  . 
will  provide,  with  measurable 
reliability,  statistics  on  the  subjects 
specified  above. 

The  U.S.  Census  Bureau  is  authorized 
to  take  surveys  necessary  to  furnish 
current  data  on  the  Subjects  covered  by 
the  major  censuses  authorized  by  Title 
13,  United  States  Code,  Sections  182, 
224,  and  225.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  wholesale  trade  for 
the  period  between  economic  censuses. 
The  data  collected  in  this  survey  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census.  These  data  will  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  government  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 


collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  United 
States  Code,  Chapter  35,  the  OMB 
approved  the  Annual  Trade  Survey 
under  OMB  Control  Number  0607-0195. 
We  will  furnish  report  forms  to 
organizations  included  in  the  survey, 
and  additional  copies  are  available  on 
written  request  to  the  Director,  U.S. 
Census  Bureau,  Washington,  DC  20233- 
0101. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  siurvey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  27, 1999. 
Kenneth  Prewitt, 

Director.  Bureau  of  the  Census. 

(FR  Doc.  00-771  Filed  1-12-00:  8:45  am) 

BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  January 
2000,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 
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Antidumping  Duty  Proceedings  and 
Period 

Brazil:  Brass  Sheet  and  Strip,  A-351- 

603—1/1/99-12/31/99 
Brazil:  Stainless  Steel  Wire  Rod,  A-351- 

819—1/1/99-12/31/99 
Canada:  Brass  Sheet  and  Strip,  A-122- 

601—1/1/99-12/31/99 
Canada:  Color  Picture  Tubes,  A-122- 

605—1/1/99-12/31/99 
France:  Anhydrous  Sodium  Metasilicate 

(ASM),  A^27-098— 1/1/99-12/31/99 
France:  Stainless  Steel  Wire  Rods,  A- 

427-811—1/1/99-12/31/99 
Japan:  Color  Picture  Tubes,  A-588- 

609—1/1/99-12/31/99 
Singapore:  Color  Picture  Tubes,  A-559- 

601—1/1/99-12/31/99 
South  Africa:  Brazing  Copper  Wire  and 

Rod,  A-791-502— 1/1/99-12/31/99 
Spain:  Potassium  Permanganate,  A- 

469-007—1/1/99-12/31/99 
Taiwan:  Stainless  Steel  Cooking  Ware, 

A-583-603— 1/1/99-12/31/99 
The  People's  Republic  of  China: 

Potassium  Permanganate,  A-570- 

001—1/1/99-12/31/99 
The  Republic  of  Korea:  Brass  Sheet  and 

Strip,  A-580-603— 1/1/99-12/31/99 

Antidumping  Duty  Proceedings  and 
Period 

The  Republic  of  Korea:  Color  Picture 
Tubes,  A-580-605— 1/1/99-12/31/99 

The  Republic  of  Korea:  Stainless  Steel 
Cooking  Ware,  A-580-601— 1/1/99- 
12/31/99 

Countervailing  Duty  Proceedings  and 
Period 

Brazil:  Brass  Sheet  and  Strip,  C-351- 

604—1/1/99-12/31/99 
Spain:  Stainless  Steel  Wire  Rod,  C-469- 

004—1/1/99-12/31/99 
Taiwan:  Stainless  Steel  Cooling  Ware, 

C-583-604— 1/1/99-12/31/99 
The  Republic  of  Korea:  Stainless  Steel 

Cooking  Ware,  C-580-602— 1/1/99- 

12/31/99 

Suspension  Agreements  and  Period 

Canada:  Potassium  Chloride,  A-122- 

701—1/1/99-12/31/99 
Japan:  Sodium  Azide,  A-588-839— 1/1/ 

99-12/31/99 

In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  changed  its  requirements 
for  requesting  reviews  for  countervailing 
duty  orders.  Pursuant  to  771(9)  of  the 
Act,  an  interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Department  of  Commerce 


Regulations,  62  FR  27295,  27424  (May 
19,  1997)).  Therefore,  for  both 
antidumping  and  countervailing  duty 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary'  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
coimtry  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  January  2000.  If  the 
Department  does  not  receive,  by  the  last 
day  of  January  2000,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  coxuitervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  Januar>'  7,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  fdr  Group 
II.  AD/CVD  Enforcement. 
[FR  Doc.  99-873  Filed  1-12-99;  8:45  am] 

BILUNG  CODE  3510-DS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-805] 

Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
.Administrative  Review:  Industrial 
Nitrocellulose  From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce.  "* 

summary:  On  October  26. 1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  and  preliminarj'  results  of  its 
changed  circumstances  administrative 
review  concerning  whether  Korea  CNC 
Ltd.  ("KCNC")  is  the  successor  firm  to 
Daesang  Corporation  ("Daesang")  under 
the  order  covering  industrial 
nitrocellulose  ("INC")  from  Korea.  We 
have  now  completed  that  review.  We 
have  determined  that  KCNC  is  the 
successor  firm  to  Daesang. 
EFFECTIVE  DATE:  January  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Thomas  Futtner,  Office  of 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-6320  or  (202)  482- 
3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd  Agreement 
Act.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the         •» 
regulations  codified  at  19  CFR  part  351 
(1999). 

Background 

In  a  letter  dated  August  25, 1999, 
KCNC  advised  the  Department  that  on 
April  1, 1999,  China  Nitrocellulose  Co. 
("CNC")  purchased  Daesang's  INC 
business,  inclading  Daesang's  only 
manufacturing  and  research  and 
development  ("RScD")  facility  for  subject 
merchandise  ("the  Chonju  factory"). 
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nitrogen  content  of  greater  than  12.2 
percent. 

INC  is  currently  classified  under 
Harmonized  Tariff  System  ("HTS") 
subheading  .3912.20.00.  While  the  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

Successorship 

In  considering  questions  involving 
successorship,  the  Department  examines 
several  factors  including,  but  not 
limited  to,  changes  in  (1)  management, 
(2)  production  facilities,  (3)  supplier 
relationships,  and  (4)  customer  base. 
See,  e.g..  Brass  Sheet  and  Strip  from 
Canada;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  57  FR 
20460  (1992).  While  no  one  or  several 
of  these  factors  will  necessarily  provide 
a  dispositive  indication,  the  Department 
will  generally  consider  the  new 
company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  essentially  the  same  as  its 
predecessor.  See,  e.g..  Industrial 
Phosphoric  Acid  from  Israel;  Final 
Results  of  Changed  Circumstances 
Review.  59  FR  6944  (February  14,  1994). 
Thus,  if  evidence  demonstrates  that, 
with  respect  to  the  production  and  sale 
of  the  subject  merchandise,  the  new 
company  operates  as  the  same  entity  as 
the  former  company,  the  Department 
will  treat  the  successor  company  the 
same  as  the  predecessor  for 
antidumping  purposes,  e.g.,  assign  the 
same  cash  deposit  rate  or,  if  appropriate, 
apply  any  relevant  revocation. 

We  have  examined  the  information 
provided  by  KCNC  in  its  August  25, 
1999,  letter  and  determined  that  KCNC 
is  the  successor-in-interest  to  Daescuig. 
The  management  and  organizational 
structiu'e  of  the  former  Daesang  have 
essentially  remained  intact  under 
KCNC,  and  there  have  been  no  changes 
in  the  production  facilities,  supplier 
relationships,  or  customer  base. 
Therefore,  we  determine  that  KCNC  has 
maintained  essentially  the  same 
management,  production  facilities, 
supplier  relationships,  and  customer 
bases  as  did  Daesang. 

Final  Results  of  Changed 
Circumstances  Review 

We  determine  that  KCNC  is  the 
successor-in-interest  to  Daesang  for 
antidumping  duty  cash  deposit 
purposes.  KCNC,  therefore,  will  be 
assigned  Daesang's  antidumping  duty 
cash  deposit  rate  of  2.10  percent.  This 
deposit  requirement  will  be  effective 
upon  publication  of  this  notice  of  final 
results  of  administrative  review  for  all 
shipments  of  the  subject  merchandise 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  dale  as  provided  by  section 
751(a)(2)(c)  of  the  Act.  This  deposit  rate 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  changed  circumstances  review 
and  notice  are  in  accordance  with 
section  751(b)  of  the  Act,  as  amended 
(19  U.S.C.  1675(b)),  and  19  CFR 
351.216. 

Daled:  January  7,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary'.  Import  Administration. 
[FR  Do( .  00-874  FilecJ  1-12-00:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-816] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan;  Final  Results  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Administrative  Review. 

summary:  On  May  15,  1997,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
1992-1994  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
(pipe  fittings)  fi-om  Taiwan  (A-583- 
816).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  during  the  period 
December  23,  1992  through  May  31, 
1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  upon  our 
analysis  of  the  comments  received  we 
have  not  changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review. 

EFFECTIVE  DATE:  January  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James  at  (202)  482-5222, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230. 
APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act)  and  to  the  Department's 
regulations  are  in  reference  to  the 


Federal  Register/ Vol.  65,  No.  9 /Thursday.  January  13,  2000 /Notices 


2117 


provisions  as  they  existed  on  December 

31.1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  16,  1993,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  pipe  fittings 
from  Taiwan  (58  FR  33250).  On  June  7, 
1994,  the  Department  published  the 
notice  of  "Opportunity  to  Request 
Administrative  Review"  for  the  period 
December  23,  1992  through  May  31, 
1994  {59  FR  29411).  In  accordance  with 
19  CFR  353.22(a)(1),  respondent  Ta 
Chen  Stainless  Pipe  Co.,  Ltd.  (Ta  Chen) 
requested  that  we  conduct  a  review  of 
its  sales  for  this  period.  On  July  15, 
1994,  we  published  in  the  Federal 
Register  a  notice  of  initiation  of  an 
antidumping  duty  administrative  review 
covering  the  period  December  23,  1992 
through  May  31,  1994. 

We  published  the  preliminary  results 
of  this  review  in  the  Federal  Register  on 
May  15,  1997  (Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings  From  Taiwan; 
Notice  of  Preliminary  Results  of 
Administrative  Review,  62  FR  26773 
(Preliminary  Results)).  Ta  Chen  filed  a 
case  brief  on  September  3,  1997; 
petitioner,  the  Flowline  Division  of 
Markovitz  Enterprises  Inc.,  submitted  its 
rebuttal  brief  on  September  11,  1997. 
The  Department  held  a  hearing  on 
October  21. 1997. 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
751  of  the  Tariff  Act. 

Scope  of  the  Review 

The  products  subject  to  this 
antidumping  duty  order  are  certain 
stainless  steel  butt- weld  pipe  fittings, 
whether  finished  or  unfinished,  under 
14  inches  inside  diameter. 

Certain  stainless  steel  butt-weld  pipe 
fittings  (pipe  fittings)  are  used  to 
connect  pipe  sections  in  piping  systems 
where  conditions  require  welded 
connections.  The  subject  merchandise  is 
used  where  one  or  more  of  the  following 
conditions  is  a  factor:  (1)  Corrosion  of 
the  piping  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
Contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented;  (3)  High  temperatures  are 
present;  (4)  Extreme  low  temperatures 
are  present;  (5)  High  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "elbows,"  "tees," 
"reducers,"  "stub  ends,"  and  "caps." 
The  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this 
antidumping  duty  order.  The  pipe 


fittings  subject  to  this  order  are 
classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 

Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  order  remains  dispositive. 

The  period  for  this  review  is 
December  23,  1992  through  May  31, 
1994.  This  review  covers  one 
manufacturer/exporter,  Ta  Chen,  and  its 
wholly-owned  U.S.  subsidiary,  Ta  Chen 
International  (TCI)  (collectively,  Ta 
Chen). 

Analysis  of  Comments  Received 

Due  to  the  number  of  individual  and 
company  names  and  the  importance  of 
the  timing  of  events  in  thi^  review,  that 
history  is  summarized  briefly  here. 
Furthermore,  Ta  Chen  filed  a  single  case 
brief  covering  this  review  as  well  as  the 
1992-1993  and  1993-1994 
administrative  reviews  of  certain 
welded  stainless  steel  pipe  (stainless 
pipe)  from  Taiwan.  Therefore,  a 
coherent  response  to  Ta  Chen's 
arguments  in  the  instant  review 
necessarily  entails  references  to  actions 
taken  by  petitioners  in  the  stainless  pipe 
case.  The  comments  that  follow  concern 
our  application  of  adverse  best 
information  available  (BLA)  as  the  basis 
for  Ta  Chen's  margins  in  the 
preliminary  results  of  this  review.  Our 
decision  to  resort  to  BIA  resulted  from 
Ta  Chen's  dealings  with  two  US 
customers,  referred  to  in  the  Preliminary 
Results  as  "Company  A"  and  "Company 
B"  to  protect  their  identities.  Ta  Chen 
has  since  entered  the  names  of  these 
customers  into  the  public  record  of  this 
review  and  we  here  identify  them  by 
name:  Company  A  is  San  Shing 
Hardware  Works,  USA  (San  Shing),  and 
Company  B  is  Sun  Stainless,  Inc.  (Sun). 
Sem  Shing  emd  Sun  were  both 
established  by  current  or  former 
managers  and  officers  of  Ta  Chen,  were 
staffed  entirely  by  ciurent  or  former  Ta 
Chen  employees,  and  distributed  only 
Ta  Chen  products  in  the  United  States. 
According  to  Ta  Chen,  prior  to  June 
1992  (the  date  of  the  preliminary 
determination  in  the  less-than-fair-value 
(LTFV)  investigation  of  stainless  pipe) 
Ta  Chen  had  sold  pipe  and  pipe  fittings 
from  the  US  inventory  of  its  wholly- 
owned  subsidiary,  TCI.  In  June  1992  TCI 
and  San  Shing  (a  US  company 
established  in  1988  by  the  president  of 
a  Taiwanese  firm,  San  Shing  Hardware 
Works,  Ltd.)  allegedly  signed  an 
agreement  whereby  San  Shing  would 
piu-chase  all  of  TCI's  existing  US 
inventory  and  would  replace  TCI  as  the 
principal  distributor  of  Ta  Chen  pipe 
and  pipe  fittings  in  the  United  States. 


San  Shing  also  committed  itself  to 
purchasing  substantial  dollar  values  of 
Ta  Chen  products  from  TCI  over  the 
next  two  years,  and  rented  its  business 
location  from  the  president  of  Ta  Chen 
and  TCI,  Robert  Shieh.  Ta  Chen  claims 
it  took  these  measures  to  avoid  the 
burden  of  reporting  exporter's  sales 
price  (ESP)  sales  to  the  Department. 
Operating  under  a  number  of  "doing 
business  as"  (dba)  names  including, 
inter  alia,  Sun  Stainless,  Inc.,  Anderson 
Alloys,  and  Wholesale  Alloys,  San 
Shing  accounted  for  well  over  eighty 
percent  of  Ta  Chen's  US  sales  of  pipe 
fittings  during  the  1992 — 1994  period  of 
review. 

According  to  Ta  Chen,  in  September 
1993  a  member  of  Ta  Chen's  board  of 
directors,  Frank  McLane,  incorporated  a 
new  entity,  also  called  Sun  Stainless, 
Inc.  This  new  Sun  purchased  all  of  San 
Shing's  assets,  including  inventory,  and 
assumed  all  of  San  Shing's  obligations 
regarding  its  lease  of  space  from  Ta 
Chen's  president,  purchase 
commitments,  credit  arrangements,  etc. 
One  month  later,  in  October  1993,  Mr. 
McLane  allegedly  sold  all  of  his  Ta 
Chen  stock,  resigned  as  an  officer  of  Ta 
Chen,  and  severed  all  ties  with  the  firm, 
devoting  his  full  energies  from  that  time 
forward  to  the  new  Sun. 

On  July  18,  1994,  petitioners  in  the 
companion  case  on  stainless  pipe  first 
called  the  Department's  attention  to  San 
Shing's  existence,  and  named  six  of  an 
eventual  eight  dba  parties  all  claimed  by 
Ta  Chen  as  unrelated  US  customers.  Ta 
Chen  responded  on  July  28,  1994. 
claiming  that  San  Shing,  as  a  newcomer 
to  the  US  stainless  steel  pipe  fittings 
market,  had  adopted  the  names  of  prior 
Ta  Chen  customers  as  dba  names.  "This 
submission  failed  to  note  the  two 
additional  dba  names  also  used  by  San 
Shing,  but  not  included  in  the  stainless 
pipe  petitioners'  July  18  allegations.  On 
August  3,  1994,  sixteen  days  after 
petitioners  in  the  stainless  pipe  case 
first  called  attention  to  its  existence,  the 
corporate  charter  of  San  Shing  USA,  Ta 
Chen's  chosen  replacement  as  the 
master  distributor  of  its  pipe  and  pipe 
fittings,  was  dissolved. 

On  September  19,  1994,  Ta  Chen  filed 
its  initial  questionnaire  response  in  the 
1992-1994  review.  San  Shing.  which 
accounted  for  over  four-fifths  of  Ta 
Chen's  US  sales  in  this  review,  was  not 
mentioned  anywhere  in  this  303-page 
response. 

The  Department  conducted  a 
thorough  verification  of  Ta  Chen's  home 
market  submissions  in  the  1992-1993 
review  of  stainless  pipe  in  October 
1994.  Department  officials  then  traveled 
to  TCI's  headquarters  in  Long  Beach, 
California  to  verify  Ta  Chen's  US  sales 
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this  review  through  its  incomplete  and 
inconsistent  accounts  of  the  events  in 
the  relevant  period  and  that  Ta  Chen's 
behavior  warranted  application  of  first- 
tier,  uncooperative  BIA. 

Comment  1 :  Related  Party  as  Defined  by 
Statute  and  Practice 

Ta  Chen  insists  that  San  Shing  USA 
and  Sun  ^  were  not  related  parties  as 
defined  by  the  Tariff  Act  in  force  at  the 
time  of  all  of  Ta  Chen's  sales  to  these 
customers  during  the  first  period  of 
review  (POR).  First,  Ta  Chen  notes  that 
under  the  1994  statute,  section  771(13) 
of  the  Tariff  Act  defines  an  "exporter" 
as  including  "the  person  by  whom  or  for 
whose  account  the  merchandise  is 
imported  into  the  United  States,  if — 
*        *        *   f     *        * 

(B)  Such  person  owns  or  controls,  directly 
or  indirectly,  through  stock  ownership  or 
control  or  otherwise,  any  interest  in  the 
business  of  the  exporter,  manufacturer,  or 
producer; 

(C)  The  exporter,  manufacturer,  or 
producer  owns  or  controls,  directly  or 
indirectly,  through  stock  OMmership  or 
control  or  otherwise,  any  interest  in  the 
business  conducted  by  such  person. 

Ta  Chen's  September  3,  1997  Case  Brief 
(Case  Brief)  at  7,  quoting  section  771(13) 
of  the  Tariff  Act  ("Ta  Chen's  emphasis 
omitted). 

Under  this  statutory  framework,  Ta 
Chen  argues,  the  "exporter"  can  only 
include  the  parties  "by  whom  or  for 
whose  account  the  merchandise  is 
imported."  According  to  Ta  Chen, 
because  Ta  Chen  first  sold  the  subject 
merchandise  to  its  US  subsidiary  TCI, 
which  took  legal  title  to  the  pipe 
fittings,  incurred  all  seller's  risks  of  non- 
payment, acted  as  the  importer  of  record 
for  all  these  transactions,  and  "entered 
the  importation  into  its  financial 
inventory,"  TCI,  not  San  Shing  or  Sun, 
was  "the  person  by  whom,  or  for  whose 
account,"  the  merchandise  was 
imported.  Case  Brief  at  9.  Therefore, 
section  771(13)  of  the  Tariff  Act  never 
reaches  the  issue  of  whether  or  not  TCI 
subsequently  resold  the  subject 
merchandise  to  a  related  party  such  as 
San  Shing  or  Sun.  Any  such 
transactions,  in  Ta  Chen's  view,  would 
be  irrelevant  under  the  statute,  citing 
Certain  Small  Business  Telephone 
Systems  from  the  Republic  of  Korea,  54 
FR  53141,  53151  (December  27,  1989) 
(Small  Business  Telephones).  In  that 
case,  Ta  Chen  submits,  the  Department 
concluded  that  the  respondent's  related 
US  customer  was  "neither  the  importer 
nor  the  person  for  whose  account  the 
merchandise  is  imported;"  therefore,  the 


'  Although  Ta  Chen  refers  to  San  Shing  and  Sun 
Stainless,  Inc.  collectively  as  "Sun,"  for  clarity  the 
Department  has  not  done  so. 


sales  transactions  between  the 
respondent's  US  subsidiary  and  the 
related  US  customer  did  not  constitute 
"related  party"  transactions,  as  defined 
by  the  antidumping  statute.  Id.  at  9, 
quoting  Small  Business  Telephones. 
That  the  sales  at  issue  in  Small  Business 
Telephones  represented  ESP 
transactions  from  the  US  affiliate's 
warehouse,  as  opposed  to  what  Ta  Chen 
characterizes  as  purchase  price  (PP) 
transactions  "facilitated"  by  its  US 
subsidiary  TCI  does  not,  Ta  Chen 
argues,  make  any  difference. 

Further,  Ta  Chen  maintains  that  the 
Department's  preliminary  determination 
that  Ta  Chen  is  related  to  San  Shing  and 
to  Sun  because  it  controlled  these 
entities  is  contrary  to  the  plain  language 
of  the  statute.  Section  771  of  the  Tariff 
Act,  Ta  Chen  submits,  only  defines  two 
parties  as  related  if  one  party  "owns  or 
controls,  directly  or  indirectly,  through 
stock  ownership  or  control  or  otherwise, 
any  interest  in  the  business  of  the 
other."  Case  Brief  at  11,  quoting  section 
771  of  the  Tariff  Act  (Ta  Chen's 
emphasis).  This  "interest,"  Ta  Chen 
insists,  is  defined  both  in  case  law  and 
Departmental  practice  as  involving 
equity  ownership  of  at  least  five  percent 
of  the  stock  of  the  related  party.  Ta  Chen 
avers  that  the  Department's  Preliminary 
Results  in  this  review  have  read  the 
phrase  "any  interest"  out  of  the  statute. 
According  to  Ta  Chen,  "[i]t  is  an 
elementary  principle  of  statutory 
construction  that  a  portion  of  a  statute 
should  not  be  rendered  a  nullity."  Id., 
quoting  Asociacion  Colombiana  de 
Exportadores  de  Flares  v.  United  States 
(Asocoflores),  717  F.  Supp.  847,  851 
(CIT  1989).  Ta  Chen  interprets  the 
Department's  Preliminary  Results  as 
stating  essentially  that  because  Ta  Chen 
exercised  "control"  over  San  Shing  and 
Sun,  Ta  Chen  thereby  controlled  "an 
interest  in"  San  Shing  and  Sun;  such  a 
reading,  Ta  Chen  argues,  renders  the 
relevant  statutory  language  meaningless 
and  redimdant.  Case  Brief  at  12. 
Compounding  the  Department's  error, 
Ta  Chen  continues,  is  that  while 
recognizing  the  "any  interest" 
requirement  of  section  771(13)(B)  and 
(C)  of  the  Tariff  Act,  the  Department 
nonetheless  failed  to  define  "emy 
interest"  in  its  Preliminary  Results.  In 
Ta  Chen's  view,  this  failure  to  define 
"any  interest"  as  applied  in  this  review, 
especially  in  light  of  past  practice 
defining  "any  interest"  as  entailing  five 
percent  or  more  equity  ownership, 
places  the  burden  upon  the  respondent 
to  divine  the  meaning  of  the  undefined. 
Further,  this  "abdication"  by  the 
Department  effectively  precludes 
judicial  review,  as  the  reviewing  court 
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would  also  be  hobbled  by  this  same 
failure  to  define  the  relevant  terms. 

Ta  Chen  suggests  that,  had  Congress 
intended  to  include  a  control  test  in  the 
definition  of  related  parties  under 
section  771,  it  would  have  done  so. 
Instead,  Ta  Chen  maintains.  Congress 
chose  to  define  two  parties  as  related  to 
one  another  not  when  one  controlled 
the  other  but,  rather,  when  one 
controlled  "any  interest"  in  the  other. 
This  distinction  is  critical,  Ta  Chen 
asserts,  because  Congress  did  include  a 
simple  control  test  at  sections  773(d) 
and  (e)  of  the  Tariff  Act  (the  "Special 
Rules"  for,  respectively.  Certain 
Multinational  Corporations  and 
disregarding  related-party  transfer 
prices  for  major  inputs  in  the 
calculation  of  constructed  value). 
"Where  the  Congress  includes  language 
in  one  provision  of  a  statute,  but  not  in 
another,  it  is  assumed  that  the  Congress 
did  so  for  a  purpose.  *   *   *  [T]he 
difference  in  statutory  language  must  be 
recognized."  Case  Brief  at  14,  citing 
Rusello  v.  United  States,  464  US  16,  23 
(1983),  and  United  States  v.  Wong  Kim 
Bo,  472  F.  2d.  720.  722  (5th  Cir.  1972). 
According  to  Ta  Chen,  Congress  neVer 
intended  that  "control  any  interest" 
would  be  synonymous  with  "control" 
where,  as  here,  neither  entity  owns  or 
controls  equity  in  the  other.  This 
reading,  Ta  Chen  maintains,  is 
supported  by  the  legislative  history 
underlying  the  relevant  statutory 
provisions.  Ta  Chen,  citing  Nacco 
Materials  Handling  Group  v.  United 
States.  Slip  Op.  97-99  (CIT  July  15, 
1997)  (Nacco  Materials),  notes  that  the 
Senate  Report  accompanying  the 
Antidumping  Act  of  1921  (the  1921 
Act),  progenitor  of  the  Tariff  Act, 
defined  "exporter"  as  including  the 
importer  when  "the  latter  is  financially 
interested  in  the  former,  or  vice  versa, 
whether  through  agency,  stock  control, 
resort  to  organization  of  subsidiary 
corporation,  or  otherwise."  Case  Brief  at 
15,  quoting  from  S.  Rep.  No.  67-16,  at 
13  (April  28,  1921).  One  party's  being 
"financially  interested"  in  another,  Ta 
Chen  submits,  is  different  from  that 
party  "controlling"  another.  Id. 

Ta  Chen  argues  that  the  Preliminary 
Results  not  only  ignore  the  plain 
statutory  language  but  also  conflict  with 
the  common  dictionary  meaning  of  the 
term  "interest"  as  entailing  equity 
ownership  of  a  share,  right,  or  title  in  a 
business  or  property.  Id.  at  16.  The 
Department,  Ta  Chen  avers,  embraced 
this  definition  when  it  stated  that  its 
policy  is  to  find  parties  related  oidy 
where  the  ownership  interest  of  one 
party  in  the  other  meets  the  five  percent 
threshold.  See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 


Forged  Steel  Crankshafts  From  Japan 
(Crankshafts),  52  FR  36984  (October  2, 
1987). 

According  to  Ta  Chen,  that  this 
interpretation  (i.e.,  the  reference  to  at 
least  five-percent  equity  ownership) 
survived  two  major  revisions  to  the 
antidumping  law  underscores 
Congress's  approval  of  that 
interpretation.  Ta  Chen  notes  that  both 
the  1984  Trade  Act  and  the  Onmibus 
Trade  and  Competitiveness  Act  of  1988 
left  intact  the  statutory  language  of 
section  771(13)  and  its  reliance  on 
equity  ownership.  "Congress's 
amendment  or  re-enactment  of  the 
statutory  scheme  without  overruling  or 
clarifying  the  [administering]  agency's 
interpretation  is  considered  as  approval 
of  the  agency  interpretation."  Case  Brief 
at  20,  quoting  Casey  v.  C.I.R..  830  F.  2d 
1092,  1095  (10th  Cir.  1987). 

Ta  Chen  further  argues  that  the 
Department's  interpretation  of  section 
771(13)  of  the  Tariff  Act  in  the 
Preliminary  Results  could  lead  to 
absxu'd  results,  asserting  that  imder  this 
standard,  "any  control,  no  matter  how 
inconsequential,  would  make  the  parties 
related,"  including  "any  clerical 
assistance,  any  forwarding  of  orders  to 
a  customer,  £iny  attempt  to  insure 
payment,  any  security  interest,  any 
informational  exchanges,  any  movement 
of  an  employee  from  one  company  to 
another,  etc."  Case  Brief  at  18.  And, 
having  created  one  absurdity  by  reading 
"any  interest"  out  of  the  statute,  Ta 
Chen  asserts,  the  Department  creates 
another  absurdity  by  altering  the 
statutory  definition  of  "controls  *   *   * 
any  interest"  into  "controls  a  substantial 
interest."  Id.,  citing  the  Preliminary 
Results  at  26778  (Ta  Chen's  emphasis). 
Ta  Chen  argues  that  this  attempt  to 
rescue  the  Preliminary  Results  from 
absiudities  foimders  on  the 
Department's  long-established  practice 
that  a  party's  five  percent  equity  interest 
in  another  makes  them  related  for 
purposes  of  the  statute;  "[five]  percent 
is  not  a  substantial  or  significant  control 
interest."  Id.  at  19. 

Ta  Chen  points  to  the  amendments  to 
the  Tariff  Act  effected  by  the  Uruguay 
Round  Agreements  Act  (URAA)  as 
further  confirmation  that  control  did  not 
define  related  parties  under  the  pre- 
URAA  Tariff  Act  governing  this 
administrative  review.  According  to  Ta 
Chen,  the  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA 
supports  Ta  Chen's  contention  that  the 
URAA  fundamentally  altered  the  prior 
definition  of  related  parties  by  adding  a 
control  test  as  a  means  for  finding 
parties  affiliated.  For  example,  the  SAA 
states  that  "including  confrol  in  the 
definition  of  'affiliated'  will  permit  a 


more  sophisticated  analysis  which 
better  reflects  the  realities  of  the 
marketplace.  "  Case  Brief  at  21  and  22 
(quoting-the  SAA  at  78).  Further.  Ta 
Chen  argues,  the  Senate  report  notes 
that  the  URAA  added  the  factor  of 
control  in  determining  whether  two 
parties  are  affiliated.  Id.  That  Congress 
felt  compelled  to  amend  the  Tariff  Act 
to  include  specifically  the  indicium  of 
confrol,  Ta  Chen  avers,  demonstrates 
that  such  a  test  was  lacking  in  the  old 
law:  "when  a  legislative  body  amends 
statutory  language,  its  intention  is  to 
change  existing  law."  Ta  Chen 
continues;  "Congress  completely 
rewrote  the  statutory  language  of  the 
affiliated  parties  provision  *   *   *  adding 
the  control  test."  Id.  at  24  and  25.  If 
control  had  been  a  factor  in  the  pre- 
URAA  Tariff  Act's  definition  of  related 
parties,  Ta  Chen  concludes,  there  would 
have  been  no  need  to  change  the 
statutory  language  within  die  context  of 
the  Uruguay  Round  negotiations. 

The  Department,  Ta  Chen  argues,  has 
similarly  distinguished  between  the 
prior  definition  of  "related  parties"  and 
the  expanded  definition  of  "affiliated 
persons,"  which,  Ta  Chen  asserts,  , 

introduced  the  concept  of  control.  Ta 
Chen  notes  that  the  Department  in  its 
Notice  of  Proposed  Rulemaking 
(Proposed  Rule)  (61  FR  7308  (February 
27,  1996))  issued  in  the  wake  of  the 
URAA's  amendments,  remarked  upon 
the  confusion  of  many  parties  over  the 
definition  of  control,  and  noted  that  the 
statute  and  SAA  failed  to  provide 
"sufficient  guidance  as  to  when  the 
Department  will  consider  an  affiliate  to 
exist  by  virtue  of  "control'  *   *   *"  Case 
Brief  at  28,  quoting  Proposed  Rule.  If  the 
control  test  always  existed  in  the  law, 
Ta  Chen  asks,  why  is  the  Department 
only  now  begitming  to  define  control? 
The  answer,  Ta  Chen  submits,  is  that 
the  control  test  was  added  by  the  1995 
amendments  of  the  URAA. 

To  buttress  its  contention  that  the 
URAA  added  a  control  test  to  the 
related-party  equation,  Ta  Chen  notes 
that  non-equity  control  relationships 
have  been  common — and  widely 
known — for  years  prior  to  enactment  of 
the  URAA;  yet,  Ta  Chen  asserts,  neither 
Congress  nor  the  Department  felt  an 
apparent  need  to  address  these  non- 
equity relationships  within  the  context 
of  the  antidumping  law.  Furthermore, 
generally-accepted  accounting 
principles  (GAAP)  in  the  United  States 
have  long  recognized,  and  distinguished 
between,  relationships  involving  control 
and  those  involving  equity  interest.  Ta 
Chen  maintains  that  this  bifurcation  is 
evident  in  the  Department's 
adminisfradon  of  antidumping 
administrativeteviews;  since  enactment 
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the  statutory  standard  is  met."  Id.  at  37. 
As  an  example.  Ta  Chen  cites  Fresh  Cut 
Roses  From  Ecuador  where,  Ta  Chen 
argues,  the  Department  concluded  that 
the  petitioner's  concerns  over  the 
possibility  of  price  manipulation  and 
control  of  production  and  sales  were 
inapposite  as  there  was  no  evidence  that 
"any  of  these  statutory  indicators"  of 
related  parties  had  been  found.  See 
Fresh  Cut  Roses  From  Ecuador,  60  FR 
7019,  7040  (February  6,  1995). 
According  to  Ta  Chen,  the  Department 
likewise  argued  before  the  Court  of 
International  Trade  (the  Court)  that  the 
issue  of  control  over  prices  "is 
irrelevant  to  the  initial  determination  of 
whether  the  parties  are  indeed  related" 
within  the  meaning  of  section  771(D)  of 
the  Tariff  Act.  Case  Brief  at  38,  quoting 
Torrington  Co.,  Inc.  v.  United  States, 
Slip  Op.  97-29  (CIT  March  7,  1997).  In 
that  case,  Ta  Chen  argues,  the  Court 
concluded  that  "requiring  Commerce  to 
look  beyond  the  financial  relationships 
of  the  companies  would  obviate  the 
need  for  a  statute  setting  forth  specific 
guidelines  for  determining  whether 
parties  are  indeed  related."  Id.  at  40, 
quoting  Torrington  at  19.  And  in  Zenith 
Radio  Corp.  v.  United  States  (Zenith), 
Ta  Chen  maintains,  the  Court  affirmed 
the  Department's  position  that  such 
financial  relationships  "go  to  the 
essence  of  those  relationships  which  the 
law  details  in  19  U.S.C.  Sec.  1766(13)." 
Id.,  quoting  Zenith  at  606  F.  Supp  695, 
699  (CIT  1985),  affd,  783  F.2d  185  (Fed. 
Cir.  1986).  Ta  Chen  points  to  Cellular 
Mobile  Telephones  From  Japan,  54  FR 
48011.  48016  (November  20,  1989)  as 
another  instance  where  the  Department 
ruled  that  the  presence  of  non-equity 
relationships  embodied  in  a  Japanese 
keiretsu  was  irrelevant  to  its  related- 
party  determination.  Case  Brief  at  40. 

Ta  Chen  draws  further  support  for  its 
interpretation  of  the  statute  from  a 
"separate  line  of  cases"  involving  the 
collapsing  of  related  parties.  While 
conceding  that  home  market  collapsing 
determinations  are  not  coterminous 
with  the  Department's  definition  of 
exporter  for  the  purpose  of  determining 
United  States  price,  Ta  Chen 
nonetheless  asserts  the  Department  has 
consistently  reached  the  statutory 
definition  that  two  parties  are  related 
before  proceeding  to  the  "non-statutory 
question"  of  whether  or  not  to  collapse 
the  two  entities  for  purposes  of 
antidumping  margin  calculation.  Case 
Brief  at  45  and  46,  citing  Pocket 
Lighters,  60  FR  14263. 14276,  Fresh  Cut 
Roses  From  Ecuador,  60  FR  7019,  7040 
(February  6,  1995),  and  Colombian 
Flowers,  61  FR  42833,  42853  (1996). 
Rather,  Ta  Chen  avers,  the  Department's 


Preliminary  Results  "put(  j  the  cart 
before  the  horse"  by,  as  Ta  Chen  frames 
it,  reaching  the  collapsing  decision  first, 
and  then  using  that  decision  to 
determine  whether  Ta  Chen  is  related  to 
San  Shing  and  Sun  within  the  meaning 
of  section  771(13)(B)  and  (C)  of  the 
Tariff  Act.  Case  Briefat  47.  Citing  these 
"parallel  lines"  of  precedent,  Ta  Chen 
argues  that  the  Department  has  always 
found  parties  "only  related  when  one 
owns  another  and  no  other  factors  are 
considered  relevant."  Id.  at  48  and  49. 

Ta  Chen  next  turns  to  the 
Department's  conclusion  in  the 
Preliminary  Results  that  Ta  Chen  and 
Sun  were  related  pursuant  to  subsection 
771(13)(B)  of  the  Tariff  Act  by  virtue  of 
the  common  owmership  interests 
allegedly  held  by  Mr.  Frank  McLane, 
who  at  the  time  in  question  was  still  a 
board  member  of  Ta  Chen.  Ta  Chen 
notes  that  the  Preliminary  Results  assert 
that  Mr.  McLane  simultaneously  held 
equity  interest  in  Ta  Chen  and  owned 
Sun  outright,  thus  making  Ta  Chen  and 
Sun  related.  This  conclusion,  Ta  Chen 
argues,  is  both  factually  and  legally 
flawed.  As  a  threshold  matter,  Ta  Chen 
asserts,  subsection  771(13)(B)  of  the 
Tariff  Act  holds  that  the  exporter 
includes  the  person  "by  whom  or  for 
whose  account"  the  subject  pipe  is 
imported  into  the  United  States  (i.e.,  Mr. 
McLane's  Sun),  if  such  person  owns  or 
controls  "any  interest  in  the  business  of 
the  exporter,  manufacturer  or  producer" 
[i.e.,  Ta  Chen).  In  Ta  Chen's  view,  the 
Department  could  at  most  conclude  that 
Mr.  McLane  was  related  to  Sun  or  that 
Mr.  McLane  was  related  to  Ta  Chen.  The 
Department  could  not  argue,  Ta  Chen 
maintains,  that  Sun  was,  therefore, 
related  to  Ta  Chen.  Case  Brief  at  97. 

Ta  Chen  adduces  additional  support 
for  its  contention  that  Frank  McLane  did 
not  simultaneously  own  interests  in  Sun 
and  Ta  Chen  by  citing  to  corporate  tax 
returns  for  San  Shing  for  the  1992  and 
1993  tax  years.  According  to  Ta  Chen, 
San  Shing's  return  for  the  year  ended 
October  31,  1993  does  not  list  Mr. 
McLane  as  either  an  officer  or  an  owner. 
Ta  Chen  also  argues  that  separate  D&B 
reports  on  Ta  Chen  International, 
submitted  by  the  stainless  pipe 
petitioners,  do  not  list  Sun  as  a  related 
concern.  Furthermore,  Ta  Chen  claims, 
its  audited  financial  statements  do  not 
list  Sun  as  being  related  to  Ta  Chen  or 
TCI,  although  they  do  list  Mr.  McLane's 
other  business  interests,  such  as  McLane 
Leisure  and  McLane  Manufactiu-ing,  as 
related  parties.  Case  Briefat  105. 
Finally,  Ta  Chen  concludes,  the 
Department  has  stated  in  verification 
reports  in  other  proceedings  that  Mr. 
McLane's  involvement  with  Sun 
commenced  after  he  left  Ta  Chen.  Id. , 
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citing  Ta  Chen's  July  18,  1994 
submission. 

Assiuning  that  Ta  Chen  and  Sun  were 
related  before  November  1993,  Ta  Chen 
submits  that  it  did  not  sell  subject 
merchandise  to  Sun  prior  to  that  time. 
According  to  Ta  Chen,  until  November 
Ta  Chen  sold  to  San  Shing,  doing 
business  as  Sun  Stainless,  Inc.,  not  to 
Frank  McLane's  Sun  Stainless.  Inc.  "It 
would  be  pure  conjecture,"  Ta  Chen 
submits,  for  the  Department  to  conclude 
that  Ta  Chen  sold  to  Mr.  McLane's  Sun. 
Case  Brief  at  107. 

Finally,  assuming  that  the  pre-URAA 
law  permits  consideration  of  control  in 
finding  parties  related,  Ta  Chen  argues 
that  the  application  of  such  a  test  in  the 
instant  review  is  unlawful  absent 
sufficient  agency  explanation.  The 
Preliminary  Results,  Ta  Chen  insists, 
represent  a  departiue  from  the 
Department's  practice  of  defining 
related  parties  in  terms  of  five  percent 
equity  ownership;  the  failure  to  note 
and  explain  this  so-called  departiue 
renders  this  determination  unlawful. 
Case  Brief  at  51,  citing  USX  Corp.  v. 
United  States,  682  F.  Supp.  60,  63  (CIT 
1988).  Furthermore,  Ta  Chen  continues, 
the  Preliminary  Results  represent  an 
unfair  retroactive  application  of  what  Ta 
Chen  describes  as  a  new  control  test 
under  section  771(13)  of  the  pre-URAA 
Tariff  Act.  Principles  of  fairness,  Ta 
Chen  submits,  require  the  Department  to 
reverse  its  preliminary  finding  that  Ta 
Chen  was  related  to  San  Shing  and  Sun, 
especially,  Ta  Chen  argues,  because  (i) 
This  is  a  case  of  first  impression,  (ii) 
The  Preliminary  Results  represent  an 
abrupt  departure  from  past 
administrative  practice  with  respect  to 
related-party  issues,  (iii)  Ta  Chen  relied 
upon  its  understanding  of  the  law  then 
in  effect  when  it  responded  to  the 
Department's  requests  for  information 
on  related  parties,  (iv)  The  Preliminary 
Results  would  impose  an  "enormous" 
bxuden  upon  Ta  Chen  (by  raising  its 
margins  to  the  BIA  rates  presented  in 
the  Preliminary  Results),  and  (v)  There 
is,  in  Ta  Chen's  view,  no  statutory 
interest  in  applying  this  new  test  to  this 
backlog  review. 

Petitioner  dismisses  Ta  Chen's 
arguments  as  to  the  statutory  definition 
of  related  parties,  characterizing  Ta 
Chen's  lengthy  case  brief  as  "a 
desperate,  albeit  feeble,  attempt  to 
distort  and  selectively  package  the 
facts."  In  petitioner's  view  the  issues 
are,  in  fact,  quite  simple.  First, 
petitioner  avers,  the  information  Ta 
Chen  itself  provided  "in  a  misleading, 
untimely,  and  unacceptable  manner" 
demonstrates  amply  that  Ta  Chen  was 
related  to  San  Shing  and  Sun. 
Petitioner's  September  11,  1997  Rebuttal 


Brief  (Rebuttal  Brief)  at  2.  Second, 
petitioner  accuses  Ta  Chen  of 
intentionally  mis-characterizing  its  true 
relationships  with  San  Shing  and  Sun, 
and  of  failing  to  provide  the  Department 
with  acciuate  and  reliable  U.S.  sales 
data  to  serve  as  the  basis  for  calculating 
Ta  Chen's  margin  in  this  review. 

According  to  petitioner,  under  the 
plain  language  of  the  statute  the  only 
possible  conclusion  the  Department 
could  reach  is  that  Ta  Chen  and  San 
Shing  and  Sun'*  are  related.  Id.  at  3. 
Petitioner  points  out  that  section 
771(13)(C)  of  the  Tariff  Act  defines  the 
"exporter"  (i.e.,  Ta  Chen)  as  including 
any  person  [i.e.,  San  Shing  and  Sun)  "if 
the  exporter  manufacturer,  or  producer 
OKTis  or  controls,  directly  or  indirectly, 
through  stock  ownership  or  control  or 
otherwise,  any  interest  in  the  business 
conducted  by  such  person."  Rebuttal 
Brief  at  4  (original  emphasis).  Petitioner 
suggests  that  the  control  indicia  listed 
by  the  Department  in  the  Preliminary 
Results,  such  as  pledging  of  seciuity 
interests  in  the  parties'  assets, 
possession  of  their  signature  stamps,  the 
dedicated  interconnection  of  computers, 
the  sharing  of  office  and  sales 
personnel,  and  Mr.  Shieh's  negotiation 
of  prices  with  San  Shing's  and  Sun's 
customers,  indicate  clearly  that  Ta  Chen 
was  related  to  San  Shing  and  Sun.  In 
fact,  petitioner  contends,  any  one  of 
these  indicia  in  isolation  would  be 
sufficient  to  find  Ta  Chen  related  to  San 
Shing  and  Sim.  "Remarkably,  in  the 
case  of  Ta  Chen,  each  one  of  these 
situations  existed."  Given  the  breadth 
and  depth  of  these  parties' 
interrelationships,  petitioner  insists,  Ta 
Chen's  claim  that  it  is  not  related  to  San 
Shing  and  Sun  "can  only  be  interpreted 
as  a  blatant  attempt  to  mislead  the 
Department  and  impede  this 
antidumping  review.  "  Rebuttal  Brief  at 
4. 

Contrary  to  Ta  Chen's  assertions, 
petitioner  continues,  the  Tariff  Act 
clearly  does  not  limit  the  Department's 
related-party  determinations  ordy  to 
those  cases  presenting  documented 
evidence  of  direct  equity  ownership. 
Petitioner  avers  that  the  statute 
authorizes  the  Department  to  look 
beyond  equity  ownership  to  consider 
"any  and  all  situations  where  the  nature 
of  the  relationship  between  the  two 
parties  allows  the  possibility  of  price 
and  cost  manipulation."  Id.  Thus, 
petitioner  asserts,  the  pre-URAA 
definition  of  related  parties  extended 
beyond  a  simple  test  for  equity 
ownership  and  provided  expressly  for 
situations  wherein  one  party  controls. 


••Out  of  caution,  petitioner's  Rebunal  Brief  refers 
to  San  Shing  and  Sun  as  "Company  X." 


through  means  other  than  stock 
ownership,  any  interest  in  the  business 
of  the  other  party.  Indeed,  were  the 
Department  to  ignore  the  "obvious  and 
persuasive  evidence"  that  Ta  Chen  was 
related  to  San  Shing  and  to  Sun, 
petitioner  concludes,  it  would  be  guilty 
of  "failing  to  fulfill  its  role  and 
obligations  under  the  statute."  Id.  at  4 
and  5. 

Department's  Position  ' 

Based  upon  our  review  of  the 
evidence  on  the  record  in  this  review, 
we  conclude  that  the  Department  cannot 
reasonably  rely  upon  sales  between  Ta 
Chen  and  San  Shing  or  Sun  for  the 
purpose  of  calculating  Ta  Chen's 
dumping  margin  for  Uiis  review.  We 
agree  with  petitioner  that  the  record 
evidence  is  clear  that  Ta  Chen  was.  in 
fact,  related  to  San  Shing  and  Sun,  as 
defined  in  section  771(13)  of  the  pre- 
URAA  Tariff  Act. 

First,  nothing  in  the  statute  or  its 
legislative  history  proscribes  the 
examination  of  non-equity  relationships 
in  making  a  related-party  determination 
pursuant  to  section  771(13)  of  the  pre- 
URAA  Tariff  Act.  The  plain  language  of 
the  Tariff  Act  provides  the  Department 
with  the  statutory  mandate  to  examine, 
where  appropriate,  whether  parties  are 
related  by  means  of  control  in  defining 
the  exporter  for  purposes  of  determining 
U.S.  price.  Furthermore,  the  Department 
has  recognized  in  its  pre-URAA 
administrative  determinations  that 
certain  factual  situations  require  it  to 
look  to  non-financial  factors  when 
making  its  related-party  determinations, 
an  interpretation  of  the  statute  which 
the  Court  has  upheld. 

We  also  reject  Ta  Chen's  contention 
that  the  definition  of  "interest"  in 
section  771(13)  (B)  and  (C)  is  limited  to 
common  stock  ownership;  nothing  in 
the  statute  itself  or  its  accompanying 
legislative  history  so  constrains  the 
Department  in  its  analysis  of  related 
parties.  Rather,  the  principal  reason 
stock  ownership  is  so  often  cited  as  the 
basis  for  finding  an  exporter  related  to 
a  U.S.  importer  is  simply  because  equity 
ownership  is  the  most  common 
indicator  of  two  parties'  relationship 
fovmd  in  commercial  practice.  In  fact, 
common  equity  ownership  has  served  as 
prima  facie  evidence  that  two  parties  are 
related  for  piu-poses  of  the  Tariff  Act. 
See,  e.g.,  Color  Television  Receivers. 
Except  for  Video  Monitors,  From 
Taiwan,  53  FR  49706,  49712  (December 
9,  1988).  That  common  equity 
ownership  constitutes  prima  facie 
evidence  of  related-party  status  is  not. 
however,  tantamount  to  saying  it  is  the 
only  evidence  of  such  a  relationship. 
Put  simply,  the  statute  does  not  direct 
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place  artificial  restraints  on  the 
Department's  analysis  and  would  be 
inconsistent  with  commercial  realities, 
which  recognize  a  wide  range  of 
relationships  which  could  affect  pricing 
and  production  decisions  between 
parties. 

Turning  to  the  Department's 
interpretation  of  the  relevant  statutory 
provisions,  at  one  time  the  Department 
focused  primarily  upon  equity  interests 
in  rendering  its  related-party 
determinations  under  section  771(13)  of 
the  Tariff  Act.  See.  e.g.,  Cellular  Mobile 
Telephones  and  Subassemblies  From 
Japan.  54  FR  48011.  48016  (November 
20.  1989).  and  Small  Business 
Telephones.  54  FR  53141,  53151  (Dec. 
27, 1989).  The  Department  concluded 
that  an  equity  interest  of  five  percent  or 
more,  standing  alone,  was  sufficient 
evidence  to  demonstrate  that  the  prices 
between  the  parties  could  be 
manipulated.  See,  e.g..  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Japan,  58  FR  37154. 
37157  (July  9,  1993).  In  certain 
situations,  the  Department  decided  that 
the  facts  on  record  did  not  justify 
examining  factors  of  control  beyond  five 
percent  equity  ownership  when 
determining  if  parties  were  related.  See. 
e.g..  Pocket  Lighters.  60  FR  14263 
(March  16.  1995).  In  Zenith  the  Court 
upheld  our  decision  not  to  broaden  the 
related  party  inquiry  beyond  an 
examination  of  equity  relationships.  606 
F.  Supp.  695.  699  and  700  (CIT  1985). 
The  court  stated  that  the  Department  is 
not  required  by  the  statute  to  look 
beyond  financial  relationships. ' 

However,  the  Department  nas 
recognized  the  possibility  of  parties 
being  related  through  non-financial 
interests  in  factual  situations  where 
elements  of  control  exist  that  raise  the 
distinct  possibility  of  price 
manipulation.  Thus,  the  Department  has 
not  felt  constrained  to  examine  only 
financial  relationships  and.  where 
appropriate,  has  ventured  beyond  a 
consideration  of  equity  ownership  in  its 
interpretation  of  section  771(13)  of  the 
Tariff  Act.  See.  e.g..  Portable  Electric 
Typewriters  From  Japan:  Final  Results 
of  Administrative  Review.  48  FR  7768. 
7770  (February  24.  1983)  (considering 


'  Ta  Chen  misreads  the  Court's  decision  in 
Zenith.  There  the  Court  found  that  while  there  was 
no  statutory  requirement  that  the  Department 
examine  "relationships  which  do  not  find 
expression  in  financial  terms,"  nowhere  did  the 
court  assert  that  the  Department  was  statutorily 
barred  from  an  examination  of  non-financial 
relationships.  Zenith,  606  F.  Supp.  at  700 


factors  indicating  control,  but  ultimately 
rejecting  the  sufficiency  of  these  factors 
to  prove  the  parties  were  related  in  this 
case);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Oil  Country 
Tubular  Goods  From  Argentina.  60  FR 
33539.  33544  (June  28. 1995) 
(considering,  in  addition  to  equity 
factors,  non-equity  factors  such  as 
shared  management  and  indirect  control 
before  concluding  that  the  producer  was 
not  related  to  certain  customers).  For 
example,  in  Polyethylene  Terephthalate 
Film  From  Korea,  the  Department 
"confirmed  that  the  three  entities  are 
related  in  terms  of  common  stock 
ownership,  shared  directors,  and 
common  management  control"  for 
purposes  of  determining  U.S.  price.  See 
Final  Determination  of  Sides  at  Less 
Than  Fair  Value:  Polyethylene 
Terephthalate  Film  From  Korea.  56  FR 
16305,  16314  (April  22,  1991)  (emphasis 
added).  Similarly,  in  Roller  Chain  From 
Japan  the  Department,  in  finding  that 
respondent  Sugiyama  was  related  to  its 
customer,  stated  that  it  "considers 
shared  directorship  to  be  evidence  of  a 
relationship  between  these  two 
organizations."  Roller  Chain,  Other 
Than  Bicycle  Chain,  From  Japan,  57  FR 
43697,  43701  (Sept.  22,  1992).  Again, 
the  Department  clearly  examined  factors 
of  control,  and  not  solely  the  level  of 
equity  ownership  in  defining  related 
parties  under  the  statute. 

The  Court  has  affirmed  the 
Department's  interpretation  that  a 
related-party  determination  may  include 
an  examination  of  non-financial  factors. 
In  Sugiyama  Chain  Co.  v.  United  States, 
the  Court  expressly  rejected  the 
plaintiffs  argument  that  section 
771(13)(C)  of  the  Tariff  Act  limited  the 
Department  to  an  examination  of 
financial  relationship  when  determining 
if  parties  are  related  under  that 
provision  of  the  statute.  852  F.  Supp. 
1103, 1112  (CIT  1994).  Instead,  the 
Court  held  Uiat  the  Department  "may 
properly  consider  'both  financial  and/or 
non-financial  connections'  when 
assessing  whether  parties  are  related 
within  the  meaning  of  [section 
771(13)(c)]."  Id.  (quoting  £■./.  DuPontDe 
Nemours  &■  Co.  v.  United  States.  841  F. 
Supp.  1237,  1248  (CIT  1993)  (DuPont). 
Similarly,  the  court  in  DuPont  ruled  that 
the  Department's  examination  of  both 
financial  and  non-financial  factors  was 
in  accordance  with  its  statutory 
mandate.  See  DuPont.  841  F.  Supp.  at 
1248. 

As  the  express  statutory  language 
indicates,  the  purpose  of  the  pre-URAA 
definition  of  "exporter"  provided  at 
section  771(13)  is  to  "determine  when 
an  importer  is  'connected'  to  the 
exporter  so  as  to  warrant  the  use  of 
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'exporters  sales  price'  as  the  basis  for 
U.S.  price."  Statement  of  Administrative 
Action  at  839.  Under  the  statute  the 
Department  may  not  rely  upon  prices 
between  an  exporter  and  a  related  U.S. 
customer  in  calculating  dumping 
margins  because  of  the  possibility  that 
prices  between  these  parties  will  be 
manipulated  to  mask  dumping  activities 
of  the  foreign  respondent.  As  stated 
earlier,  in  order  to  effectuate  this 
statutory  mandate  the  Department  has 
recognized  that  certain  non-financial 
relationships  between  parties  may  give 
rise  to  the  potential  for  price 
manipulation  or  control.  See,  e.g., 
Polyethylene  Terephthalate  Film  From 
Korea,  56  FR  16305,  16314  (April  22, 
1991);  Portable  Electric  Typewriters 
From  Japan,  48  FR  7768,  7770  (February 
24, 1983).  The  Court  has  held  that  this 
interpretation  is  reasonable  and  in 
accordance  with  the  law. 

Ta  Chen's  exclusive  focus  on  equity 
ownership  in  its  Case  Brief  ignores  the 
express  purpose  of  the  related-party 
determination  made  pursuant  to  section 
771(13).  While  the  Department's  inquiry 
may  begin  with  an  examination  of 
equity  ownership,  nothing  precludes 
examination  of  other  factors,  especially 
where,  as  here,  we  have  record  evidence 
of  non-financial  relationships 
demonstrating  connections  between  the 
parties  which  raise  the  distinct 
possibility  of  price  manipulation.  Our 
examination  of  related  parties  in  light  of 
non-financial  relationships  in  this 
review  is  consistent  with  the  express 
purposes  of  this  provision.  In  fact,  Ta 
Chen  insists  in  its  case  brief  that  its 
prices  to  San  Shing  and  Sun  were  lower 
than  prices  to  its  other  U.S.  customers, 
mistakenly  viewing  this  as  evidence  that 
the  parties  could  not  be  related,  and  that 
the  prices  between  them  are  reliable  for 
margin  calculations.  On  the  contrary,  by 
offering  preferential  pricing  for  goods 
sold  to  San  Shing  and  Sun,  Ta  Chen  not 
only  has  demonstrated  that  its 
relationship  with  San  Shing  and  Sun 
raises  the  possibility  of  Ta  Chen 
affecting  pricing,  but  has  admitted  that 
this  relationship  has  resulted  in 
preferential  pricing.  We  also  find 
misplaced  Ta  Chen's  emphasis  on 
revisions  to  the  Tariff  Act  effected  by 
the  URAA.  Contrary  to  Ta  Chen's 
argument,  new  section  771(33)  does  not 
represent  a  fundamental  change  in  the 
statute's  intent.  Rather,  the  URAA's 
definition  of  affiliated  persons  merely 
"shifted  the  focus  to  control  rather  than 
equity."  See  Memorandum  to  Jeffrey  P. 
Bialos  in  Engineering  Process  Gas 
Turbo-Compressor  Systems  From  Japan, 
December  4,  1996  at  2.  While  in  the  past 
the  predominant  focus  was  on  control 


through  equity  ownership,  the  new 
Tariff  Act  highlights  all  means  of 
control  in  addition  to  equity  ownership. 
See  Engineering  Process  Gas  Turbo- 
Compressor  Systems  From  Japan. 

We  also  do  not  accept  Ta  Chen's 
definition  of  "any  interest"  as  being 
limited  to  a  minimum  five  percent 
equity  ownership.  The  five-percent 
equity  test  is  a  mere  starting  point  in  the 
Department's  inquiry,  establishing 
prima  facie  evidence  that  two  parties 
are  related.  The  analysis  urged  by  Ta 
Chen  would  ignore  the  clear  evidence  in 
the  record  of  this  review  that  Ta  Chen 
controlled  San  Shing  and  Sun  and, 
through  these  parties,  could  manipulate 
prices  to  U.S.  customers.  We  conclude 
further  that  Ta  Chen  did,  in  fact,  have 
a  non-equity  financial  interest  in  San 
Shing  and  Sun.  The  totality  of  the  facts 
ill  this  case,  including  Ta  Chen's  control 
of  San  Shing's  and  then  Sun's  check 
signing  stamps,  the  unfettered  computer 
ties,  the  involvement  of  Mr.  Shieh  in 
negotiating  the  prices  accepted  by  San 
Shing  and  Sun,  the  exclusive  supplier 
relationships,  the  pledging  of  San 
Shing's  and  Sun's  assets  to  TCI's 
benefit,  the  intermingling  of  personnel, 
the  preferential  pricing  and  credit  terms 
(for  more  on  each  of  these  ties  see  our 
response  to  Comment  2,  below),  and  the 
rise  and  disappearance  at  Ta  Chen's 
behest  of  both  San  Shing  and  Sun  as  Ta 
Chen's  sole  distributors,  all  point  to  the 
inescapable  conclusion  that  San  Shing's 
and  Sun's  financial  interests  were 
indistinguishable  from  Ta  Chen's. 

In  fact,  given  the  depth  and  breadth 
of  these  non-equity  financial  ties,  one 
would  reasonably  expect  to  find 
common  equity  ownership.  Its  absence 
is  the  only  missing  element  in  the 
panoply  of  indicia  which  demonstrate 
that  Ta  Chen  "owned  or  controlled, 
through  stock  ownership,  or  control,  or 
otherwise,"  an  interest  in  the  busine^ 
of  San  Shing  and  Sun.  Notwithstanding 
this  absence,  the  Department  cannot  be 
obliged  to  find  that  no  relationship 
exists  where  parties  have  no  equity 
interest  between  them.  Such  a  limitation 
would  invite  parties  to  evade  the 
antidumping  law  by  simply  avoiding 
any  common  stock  ownership. 

Finally,  assuming,  arguencio,  that  the 
statute  and  the  Department's  past 
practice  bar  a  finding  that  Ta  Chen  was 
related  to  San  Shing  and  Sun  pursuant 
to  section  771(13)(C)  of  the  Tariff  Act, 
the  facts  of  this  review  lead  us  to 
conclude,  nevertheless,  that  the  prices 
between  these  parties  were,  at  a 
minimum,  subject  to  manipulation  by 
Ta  Chen.  Ta  Chen  acknowledges  that  its 
prices  to  San  Shing  and  Sun  were  lower 
than  its  prices  to  Ta  Chen's  other  U.S. 
customers.  This  pattern  of  preferential 


pricing  undermines  the  credibility  of  Ta 
Chen's  assertions  concerning  its 
relationships  with  San  Shing  and  Sun 
and  renders  prices  between  them 
unsuitable  for  margin  calculation 
purposes,  given  oiu  statutory  mandate 
to  calculate  dumping  margins  based 
upon  arm's-length  prices  to  the  United 
States. 

Oiu-  interpretation  of  the  related-party 
provisions  for  these  final  results  is 
consistent  with  the  plain  language  of  the 
statute  when  applied  to  the  facts  of  this 
case.  Any  other  conclusion  would 
render  this  portion  of  the  Tariff  Act  a 
nullity  and  would  result  in  absiudities. 
given  the  evidence  of  record 
demonstrating  Ta  Chen's  control  over 
these  parties.  Both  San  Shing  and  Sun 
were  established  by  current  or  former 
managers  and  officers  of  Ta  Chen,  were 
staffed  entirely  by  current  or  former  Ta 
Chen  employees,  and  distributed  only 
Ta  Chen  products  in  the  United  States. 
Finally,  we  reject  Ta  Chen's  suggestion 
that  the  Department  has  in  this  case 
applied  some  extra-statutory  test  based 
upon  "substantial"  interest.  Our  use  of 
this  adjective  in  the  Preliminary  Results 
was  descriptive  only,  and  in  no  way 
impUes  the  use  of  any  new  basis  for  the 
examination  of  relationships  based 
upon  control. 

Comment  2:  Ta  Chen 's  Control  of  San 
Shing  and  Sun 

Assuming,  arguendo,  that  the  statute 
permits  finding  parties  related  based 
upon  control,  Ta  Chen  insists  that  it 
exercised  no  control  over  either  San 
Shing  or  Sun.  Ta  Chen  first  contends 
that  if  it  had  held  any  interest  in  San 
Shing  or  Sun  it  would  have  "received 
something"  from  Chih  Chou  Chang's 
sale  of  San  Shing  to  Frank  McLane,  and 
the  subsequent  sale  of  Mr.  McLane's 
Sun  Stainless,  Inc.  to  a  third  party,  Picol 
Enterprises.*"  Ta  Chen  claims  that  it 
received  nothing  from  either 
transaction,  which  "alone  demonstrates 
that  Ta  Chen  had  no  interest  in  either 
[San  Shing  or]  Sun."  Case  Brief  at  54. 

Furthermore,  Ta  Chen  argues,  even 
the  indicia  of  control  cited  by  the 
Department  in  the  Preliminary  Results 
do  not  lead  to  a  finding  that  Ta  Chen 
exercised  control  over  San  Shing  and 
Sun.  For  example,  while  Ta  Chen 
concedes  that  it  had  physical  custody  of 
the  check  signatxu-e  stamps  used  first  by 
San  Shing  and  later  by  Sun,  Ta  Chen 
claims  that  it  could  not  unilaterally 
execute  checks  drawn  against  San 
Shing's  or  Sun's  accounts.  Nor,  Ta  Chen 


*This  firm  is  identified  variously  as  "Picol 
International"  and  "Picol  Enterprises."  The  contract 
covering  Frank  McLane's  sale  of  Sun  lists  the 
purchaser  as  "Picol  Enterprises." 


2124 


Furthermore, 


Federal  Register / Vol.  65,  No.  9 /Thursday.  January  13.  2000/NoUces 


continues,  ecu  d  Ta  Chen  prevent  either 
San  Shing  or  S  in  from  writing  checks 
without  Ta  Ch«  n's  approval  and 
signature.  This  physical  custody  of  the 
signature  stamj  i  was,  Ta  Chen  insists, 
merely  an  aven  iie  for  monitoring 
disbursements  ly  these  companies.  Ta 
Chen  suggests  I  hat  this  was  a- prudent 
measure  given  joth  the  large  volume  of 
merchandise  ir  volved,  as  well  as  the 
210-day  credit  erms  Ta  Chen  extended 
first  to  San  Shi  ig  and  then  to  Sun.  In 
Ta  Chen's  view  ,  under  these  conditions 
it  was  entirely  easonable  to  impose 
"strong  measuiBs"  to  permit  "stringent 
credit  monitori  ig."  Case  Brief  at  57. 

In  addition, '  'a  Chen  admits  that  it 
had  full  access  to  San  Shing's  and  Sun's 
computer  syste  ms.  Because,  Ta  Chen 
claims,  San  Sh  ng  and  Sun  could  write 
checks  without  using  the  signature 
stamps  held  by  Ta  Chen,  this  method  of 
monitoring  the  r  disbursements  "was 
not  perfect."  Ic .  Hence,  Ta  Chen 
insisted  upon  <  dditional  computer 
monitoring  of !  Ian  Shing's  and  Sun's 
accounts  receii  able  and  payable.  Ta 
Chen  concludt  s  by  insisting  that  (i)  It 
did  not  contro  disbursements  of  funds 
by  San  Shing  a  nd  Sun,  and  (ii)  Any 
such  control  o'  er  disbursements  would 
be  irrelevant  w  here,  as  in  the  instant 
review,  the  on  y  control  at  issue  would 
be  control  ovei  prices.  Such  stringent 
control,  Ta  Chi  in  argues  further,  is  an 
acceptable  pra  rtice  under  the  Uniform 
Commercial  Code  (UCC).  According  to 
Ta  Chen,  unde  r  Article  9  of  the  UCC, 
"policing"  or  '  dominion"  by  a  secured 
party  (here,  Ta  Chen)  over  its  unrelated 
debtors  {referr  ng  to  San  Shing  and  Sun) 
"is  both  permissible  and  expected." 
Case  Brief  at  5  I  citing  §  9-205, 
Comment  5  of  the  UCC.  In  other 
contexts,  Ta  C  len  argues,  courts  have 
found  it  unren  larkable  that  one 
company  wou  d  provide  its  financial 
and  computer  records  to  a  second 
unrelated  com  Jany. 

Ta  Chen  als(  takes  issue  with  the 
Preliminary  Ri  isults'  conclusion  that  Ta 
Chen  shared  s  iles  department  personnel 
with  San  Shin  i  and  Sun.  According  to 
Ta  Chen,  the  r  scord  indicates  that  no 
individuals  w  sre  simultaneously 
employed  by  '  'a  Chen  and  either  San 
Shing  or  Sun.  i\s  to  the  activities  of  Ta 
Chen's  former  sales  manager  Ken 
Mayes,  Ta  Ch(  n  asserts  that  Mr.  Mayes 
was  an  indepe  ndent  contractor,  and  not 
an  employee  c  f  Ta  Chen.  Ta  Chen 
maintains  thai  Mr.  Mayes  only  began 
working  for  Si  n  Shing  (and  later.  Sun) 
after  terminati  ng  the  independent 
contractor  reli  tionship  with  Ta  Chen. 


fa  Chen  continues,  it  is 


not  uncommo  i  for  individuals  in  the 


U.S.  stainless 


steel  market  to  move 


about  among  I  he  limited  number  of 


players  in  the  industry.  While 
acknowledging  that  Ta  Chen  did 
provide  some  assistance  to  San  Shing 
and  Sun,  Ta  Chen  insists  that  its 
employees  remained  on  Ta  Chen's 
payroll,  acting  on  Ta  Chen's  behalf.  Case 
Brief  at  63.  Even  if  Ta  Chen  shared 
employees  with  San  Shing  or  Sun,  Ta 
Chen  avers,  such  commingling  of 
personnel  would  not  indicate  that  the 
parties  are  related.  Even  company 
officers,  Ta  Chen  suggests,  are  merely 
corporate  employees  who  do  not 
necessarily  have  a  share  of,  and 
therefore,  an  interest  in,  their 
employers.  Ta  Chen  argues  that  the 
Department  may  not  assume  that 
because  an  individual  is  employed 
simultaneously  by  two  firms,  the  two 
firms  are  related,  or  that  the  individuEil 
controls  any  interest  in  the  firms.  Id.  at 
64.  Ta  Chen  also  insists  that  a  payment 
Ta  Chen  made  to  Mr.  Mayes  in  1995,  or 
three  years  after  he  allegedly  left  Ta 
Chen's  employ,  does  not  indicate  that 
Mr.  Mayes  was  employed  by  Ta  Chen  in 
the  intervening  period  (i.e.,  when  he 
worked  for  San  Shing  and  Sun).  Rather, 
Ta  Chen  claims,  this  payment  stemmed 
from  a  previous  agreement  between  Mr. 
Mayes  and  Mr.  Robert  Shieh,  Ta  Chen's 
and  TCI's  president  and  CEO,  whereby 
in  return  for  Mr.  Mayes's  expertise  and 
assistance  in  Ta  Chen's  start-up  in  the 
United  States,  Ta  Chen  would  pay  a 
certain  amoimt  to  Mr.  Mayes  should  it 
reach  a  pre-determined  level  of  profits 
in  any  future  year.  Ta  Chen  accuses  the 
Department  of  establishing  a  "per  se 
rule"  that  because  money  changed 
hands  between  Ta  Chen  and  Ken  Mayes, 
Mr.  Mayes  was  an  employee  of  Ta  Chen, 
and  further,  Ta  Chen  and  Mr.  Mayes 
were,  therefore,  related  parties.  This 
one-time  profit  sharing  payment,  Ta 
Chen  argues,  conferred  no  ownership 
rights  or  control  over  prices  to  Mr. 
Mayes,  and  is  thus  irrelevant  to  a 
related-party  determination.  Further,  Ta 
Chen  insists,  both  Ta  Chen  and  San 
Shing  (or  Sun)  acted  freely  and  in  their 
own  best  interests  throughout  this 
period.  Id.  at  68  and  69. 

"The  close  business  relationships 
which  existed  in  the  instant  review,  Ta 
Chen  maintains,  do  not  constitute 
grounds  for  finding  Ta  Chen  related 
with  San  Shing  or  Sun.  For  instance,  Ta 
Chen  argues,  in  OCTG  From  Argentina 
the  Department  found  close  business 
ties  between  parties  irrelevant,  even  in 
the  face  of  a  prior  equity  connection. 
Subsequent  equity  ties  were  likewise 
found  irrelevant  in  Pocket  Lighters,  60 
FR  14263,  14267.  According  to  Ta  Chen, 
the  parties  at  issue  must  be  related 
through  equity  ownership  at  the  time  of 
the  sales  in  question  for  the  relationship 
to  be  legally  relevant.  Case  Brief  at  65. 


Furthermore,  Ta  Chen  continues,  the 
Department  has  previously  examined 
cases  wherein  a  respondent  provided 
"clerical  type  assistance"  [sic]  to 
customers  and  found  such  assistance 
irrelevant  to  the  issue  of  relatedness. 
See,  e.g..  Polyethylene  Terephthalate 
Film  From  Korea,  62  FR  10526,  10529 
(1997).  In  Tapered  Roller  Bearings  From 
japan,  61  FR  57629  (November  7,  1996), 
Ta  Chen  maintains,  even  the  provision 
of  sales  personnel,  training,  inventory 
management  assistance,  use  of  computer 
resources  for  inventory  and  ordering, 
accounting  assistance,  and  meirketing 
and  customer  service  training  were 
insufficient  to  find  a  U.S.  subsidiary 
related  to  its  customers.  Ta  Chen 
continues  by  noting  that  the 
Department's  level-of-trade  analysis 
performed  under  the  post-URAA  Tariff 
Act  routinely  includes  examination  of 
precisely  these  types  of  relationships, 
demonstrating,  "Ta  Chen  submits,  that 
"such  services  can  be,  and  are,  provided 
by  sellers  to  their  unrelated  customers." 
CaseBrief  at  66. 

Furthermore,  Ta  Chen  argues,  in  past 
cases  the  Department  has  determined 
that  parties  are  not  related  even  in  the 
face  of  much  starker  evidence  of  the 
parties'  consanguinity.  According  to  Ta 
Chen,  in  Certain  Fresh  Cut  Flowers 
From  Mexico,  56  FR  1794,  1799 
(January  17.  1991)  the  parties  shared  the 
same  address,  telephone  numbers, 
invoice  forms,  and  the  same  individual 
signed  all  invoices.  The  Department  not 
only  found  the  parties  unrelated,  but 
"did  not  indicate  that  these  facts  were 
even  relevant  to  whether  the  parties 
were  related."  Case  Brief  at  67. 

Ta  Chen  also  insists  that  there  was 
nothing  untoward  in  Ta  Chen's  practice 
of  meeting  with  the  customers  of  San 
Shing  and  Sun,  and  forwarding  orders 
from  these  customers  to  San  Shing  and 
Sun.  On  the  contrary,  Ta  Chen 
maintains,  "it  is  a  perfectly 
understandable  business  practice  for  a 
mill  to  act  in  this  way  and  to  meet  with 
it  own  previous  customers  and  assure 
them  that  its  use  of  a  new  inventory- 
holding  master  distributor  will  not 
adversely  affect  service  or  the  price 
competitiveness  of  its  products."  Case 
Brief  at  70,  n.  17.  Ta  Chen  claims  that 
its  officials  "knew  the  prices"  Sun 
would  charge  for  subject  pipe  fittings, 
and  accepted  customer  orders  on  behalf 
of  San  Shing  and  Sun.  As  Ta  Chen 
"would  not  wish  to  undermine  (San 
Shing  and]  Sun,"  Ta  Chen  claims,  it 
forwarded  these  orders  to  San  Shing  or 
Sun,  as  appropriate,  rather  than  simply 
filling  the  order  and  billing  the 
customers  dfrectly.  Case  Brief  at  71. 
According  to  Ta  Chen's  account,  San 
Shing  and  Sun  were  free  to  accept  or 
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reject  any  orders  obtained  by  Ta  Chen. 
Ta  Chen  likens  this  pattern  of  activity 
with  a  commission  agent  who  secures 
an  order  on  behalf  of  a  given  supplier, 
and  then  forwards  that  order  to  the 
supplier.  In  Ta  Chen's  estimation,  such 
a  transaction  would  not  render  the 
commissionaire  related  to  the  supplier. 

Furthermore,  Ta  Chen  asserts,  such 
practices  as  described  in  this  review  are 
common  between  unrelated  parties  and 
"thus,  are  not  probative  of  Ta  Chen  and 
[San  Shing  and]  Sun  being  related." 
Case  Brief  at  73.  Citing  statements  by 
officials  of  a  U.S.  pipe  company,  a  U.S. 
pipe  and  pipe  fittings  distributor,  and  a 
distributors'  association,  which  Ta  Chen 
submitted  for  the  record,  Ta  Chen 
contends  that  mill  officials  would  not 
fill  orders  directly  fi-om  their 
distributors'  customers,  thus 
undercutting  the  distributors;  rather.  Ta 
Chen  claims,  the  mill  would  forward  the 
order  to  the  distributor.  Ta  Chen 
challenges  the  credibility  of  one  witness 
put  forth  by  the  stainless  pipe 
petitioners,  Mr.  Brent  Ward,  who 
asserted  in  a  sworn  affidavit  that  such 
intimate  involvement  of  a  mill  with  its 
customers'  subsequent  sales  of 
merchandise  is  unheard  of  among 
unrelated  parties.  Ta  Chen  wonders 
whether  "this  lone  domestic  mill 
witness  can  really  speak  knowledgeably 
about  the  practices  of  offshore  mills  in 
assuring  [the]  ultimate  customers  about 
shipment  and  delivery  with  respect  to 
subject  merchandise  (pipe  and 
fittings)."  Id.  at  74  (original  emphases). 

Ta  Chen  argues  that  even  if  it  knew 
the  prices  at  which  San  Shing  and  Sun 
would  sell  the  subject  merchandise  they 
purchased  from  Ta  Chen,  such 
knowledge  "is  of  no  moment."  Id.  Ta 
Chen  cites  the  public  testimony  of  Joe 
Avento  before  the  International  Trade 
Commission  (the  Commission)  in  an 
urn-elated  inquiry  that  the  market  for 
fungible  products  such  as  stainless  pipe 
and  pipe  fittings  is  price-driven,  and 
that  these  prices  are  "generally  well 
known  by  [  ]  participants"  in  the 
marketplace.  Id.  at  75.  Ta  Chen  also 
cites  to  Tapered  Roller  Bearings  From 
Japan,  where  a  respondent  provided  its 
distributors  with  resale  prices,  as 
another  case  where  the  supplier  had 
knowledge  of  its  customers'  prices. 
Again,  Ta  Chen  avers,  such  knowledge 
would  be  insufficient  grounds  for 
finding  two  parties  related  for  purposes 
of  the  Tariff  Act. 

Turning  next  to  the  liens  held  by  Ta 
Chen  on  San  Shing's  and  Sun's  assets, 
which  these  parties  supplied 
voluntarily,  Ta  Chen  argues  that  such 
liens  do  not  make  parties  related  and 
are,  in  fact,  common  between  unrelated 
parties.  Ta  Chen  reiterates  that  it  sold 


pipe  fittings  and  other  stainless  steel 
pipe  products  to  San  Shing  and  Sun  on 
extended  credit  terms.  As  an  exercise  in 
prudence,  Ta  Chen  allows,  it  obtained  a 
security  interest  in  the  inventory  and 
accounts  receivable  of  first  San  Shing, 
and  then  Sun.  Furthermore,  Ta  Chen 
subpits,  its  assignment  of  these  security 
interests  to  a  third  party  (j.p.,  TCI's 
creditor  bank)  is  irrelevant  to  a 
discussion  of  whether  Ta  Chen  was 
related  to  San  Shing  and  Sun.  In  fact,  Ta 
Chen  stresses,  the  UCC,  at  §  9-318, 
Comment  4,  notes  that  security  interests 
in  "intangibles"  such  as  accounts 
receivable  "can  be  freely  assigned." 
Case  Brief  at  81,  quoting  UCC  section  9- 
318.  Comment  4. 

Ta  Chen  states  that  in  June  1993  TCI 
asked  San  Shing  to  grant  a  lien  directly 
to  TCJ's  bank.  Ta  Chen  insists  that  this 
arrangement  had  the  same  result  as  TCI 
securing  an  interest  in  San  Shing's 
inventory  and  accounts  receivable  and 
then  assigning  this  interest  to  TCI's 
bank.  Asking  San  Shing  to  grant  the  lien 
directly  to  TCI's  bank  was,  Ta  Chen 
avers,  "a  way  to  simplify  a  still 
otherwise  ordinary  commercial 
arrangement,"  and  imposed  no 
additional  burdens  upon  San  Shing.  Id. 
Ta  Chen  accuses  the  Department  of 
creating  another  per  se  rule  that 
providing  UCC  security  interests  as  a 
condition  for  obtaining  a  loan  makes 
two  parties  related.  Rather.  Ta  Chen 
submits,  failiue  to  seek  a  lien  on  a 
borrower's  assets  would  be  a  stronger 
indication  that  two  parties  are  related, 
and  that  the  creditor  did  not  need  to 
secure  the  debt.  Ta  Chen  also  claims 
that  San  Shing  (and  later.  Sun)  actually 
did  receive  consideration  in  return  for 
granting  these  UCC  liens,  in  the  form  of 
extended  credit  terms. 

In  addition,  Ta  Chen  claims  that  since 
San  Shing  and  Sun  only  distributed  Ta 
Chen  products,  any  lieiis  on  their 
inventory  and  accounts  receivable  were 
necessarily  limited  to  the  outstanding 
amounts  owed  to  Ta  Chen.  That  the 
liens  covered  all  of  San  Shing's 
inventory  and  accounts  receivable  is,  Ta 
Cnen  declares  again,  "of  no  moment." 
Ta  Chen  notes  that  Article  9  of  the  UCC 
permits  creditors  to  seek  a  "blanket" 
interest  in  both  existing  and  "after- 
acquired"  assets,  rather  than  attempting 
to  secure  interests  only  in  specific 
assets.  Case  Brief  at  83.  Nor  is  it 
unusual,  Ta  Chen  continues,  for  a  party 
pledging  its  assets  as  security  to  a 
creditor  to  pledge  full  cooperation  in 
enforcing  the  lien  in  the  event  of  default 
by  the  creditor.  In  the  instant  case,  Ta 
Chen  submits,  as  San  Shing  and  Sun 
held  the  accouints  receivable  at  issue, 
efforts  to  secure  payment  fi-om  San 
Shing's  and  Sun's  customers  would 


necessarily  continue  to  rest  with  San 
Shing  and  Sun. 

Ta  Chen  also  sees  nothing  unusual  in 
San  Shing  and  Sun,  putatively  unrelated 
parties,  entering  into  these  security 
arrangements  with  no  wrritten 
documentation  as  to  their  terms.  Ta 
Chen  claims  that,  while  it  was  "unable 
to  find  any  formal  writing 
memorializing  the  agreement  that  [TCI's 
loan  with  its  creditor  bank]  would 
always  be  less  than  the  accounts 
payable  of  San  Shing  and  McLane's  Sun 
Stainless  to  TCI,"  such  agreements 
were,  Ta  Chen  contends,  "referenced  in 
various  correspondence  during  the 
relevant  period  between  the  parties 
*   *   *"CaseBriefat  85.  TaChen 
implies  that,  just  as  terms  of  sales  are 
not  always  committed  to  writing,  there 
is  nothing  unusual  in  the  absence  of 
written  documents  concerning  the  debt 
financing  arrangements  between  Ta 
Chen  and  San  Shing,  and  between  Ta 
Chen  and  Sun. 

Even  if  the  facts  surrounding  the  debt 
financing  arrangements  between  these 
parties  were,  in  fact,  unusual,  Ta  Chen 
avers,  that  would  not  provide  a  basis  for 
finding  Ta  Chen  related  with  San  Shing 
or  Sim.  Ta  Chen  asserts  that  all  parties 
acted  freely  and  in  their  own  best 
interests.  Therefore,  Ta  Chen  concludes, 
these  security  agreements  do  not 
indicate  that  Ta  Chen  controlled  San 
Shing  or  Sun.  Ta  Chen  points  to  the 
statements  it  submitted  for  the  record 
from  two  individuals  involved  in  the 
steel  industry  in  the  United  States  as 
support  for  its  contention  that  security 
arrangements  such  as  those  described 
above  are  "reasonable  given  a  concern 
of  nonpayment.  '  Case  Brief  at  88.  Ta 
Chen  quotes  one  of  these  statements  at 
length,  noting  with  approval  this 
individual's  opinion  that  such  measures 
can  and  do  occur  between  suppliers  and 
their  unrelated  distributor  customers. 
Not  only  did  Ta  Chen's  witnesses  find 
these  arrangements  "perfectly  normal," 
but  TCI's  audited  financial  statements 
likewise  did  not  include  San  Shing  or 
Sun  when  listing  loan  guarantees 
provided  by  related  parties.  Id.  at  89. 

As  two  final  notes  with  respect  to  the 
debt  financing  arrangements,  Ta  Chen 
states  that  no  prior  Departmental 
precedent  exists  for  the  proposition  that 
secured  debts  or  loan  guarantees  are 
suf^cient  grounds  for  finding  parties 
related  under  the  pre-URAA  Tariff  Act. 
Even  under  what  Ta  Chen  interprets  as 
a  broader  definition  of  "affiliation" 
under  the  post-URAA  Tariff  Act,  to  date 
the  Department  has  yet  to  find  that 
loans  make  parties  affiliated.  Case  Brief 
at  90.  citing  to  Certain  Internal 
Combustion  Industrial  Forklift  Trucks 
From  Japan,  62  FR  5592,  5604  (February 
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6.  1997),  and  L<  rge  Newspaper  Printing 
Presses  From  Ja  pan,  61  FR  38139,  38157 
(July  23,  1996).  Second,  Ta  Chen 
criticizes  the  Pi  Bliminary  Results  for 
failing  to  expla;  a  precisely  how  the 
liens  at  issue  in  this  review  could  affect 
control  over  pri  ces  which,  Ta  Chen 
reiterates,  is  the  only  aspect  of  control 
relevant  to  this  review. 

Ta  Chen  next  discusses  San  Shing"s 
and  Sun's  excli  sive  supplier 
relationships  w  ith  Ta  Chen.  While 
conceding  that,  in  fact,  San  Shing  and 
Sun  purchased  and  sold  Ta  Chen 
products  exclu!  ively,  Ta  Chen  claims 
that  San  Shing  ind  Sun  were  "free  to  do 
business  with  c  thers  of  [their]  own 
choosing,  as  w(  11  as  buy  and  sell  others' 
products."  Cas(  >  Brief  at  90.  Ta  Chen 
cites  prior  case ;  decided  under  the  pre- 
URAA  statute  \  therein  the  Department 
considered  exc  usive  buy-sell 
relationships;  i  i  such  cases,  Ta  Chen 
argues,  the  Dep  artment  did  not  find 
such  relationsh  ips  indicative  of  the 
parties'  being  r  slated.  Id.,  citing  Portable 
Electric  Typew  riters  From  Japan,  48  FR 
7768,  7770  (Feftruary  28,  1983),  and 
Certain  Residei  itial  Door  Locks  and 
Parts  Thereof  F  rom  Taiwan,  54  FR 
53153  (Decemler  27,  1989)  (Door  Locks 
From  Taiwan).  Even  under  post-URAA 
determinations ,  Ta  Chen  avers,  the 
Department  ha  i  not  found  exclusive 
buy-sell  relatio  aships  sufficient  to 
consider  two  o  ■  more  parties  affiliated. 
According  to  T  a  Chen,  the  Department 
examined  such  relationships  in  Cold- 
Rolled  and  Coi  rosion  Resistant  Carbon 
Steel  Flat  Prod  acts  From  Korea,  62  FR 
18404,  18441  (  \pril  15,  1997)  and 
Open-End  Spu  a  Rayon  Singles  Yam 
From  Austria,  )2  FR  14399.  14401 
(March  26.  19«  7).  and  concluded  that 
because  the  pa  -ties  were  free  to  transact 
with  others,  th  sir  exclusive  buy-sell 
arrangements  (  id  not  render  the  parties 
affiliated.  Case  Brief  at  91  and  92.  On  a 
broader  plane,  Ta  Chen  continues.  San 
Shing  and  Sun  could  not  be  considered 
"reliant"  upoE  Ta  Chen  because  each 
had  interests  b  syond  their  dealings  with 
Ta  Chen.  San  :  Ihing,  Ta  Chen  notes,  sold 
fasteners,  whi:  b  Mr.  McLane  had 
interests  invol  /ing  lawnmower  parts 
and  plastic  pai  io  furniture.  Ken  Mayes. 
Ta  Chen  asserl  s.  had  an  additional 
business  inter  ist  in  another  pipe 
distributor,  Stainless  Specialties,  Inc. 
As  further  e  ridence  that  San  Shing 
and  Sun  were  not  related  to  Ta  Chen, 
the  company  s  tates  that  its  "net.  ex- 
factory  price  t )  (San  Shing  and]  Sun 
was  less  than  ts  net,  ex-factory  price  to 
other  U.S.  cus  omers."  Case  Brief  at  95 
(original  empl  lasis).  These  pricing 
patterns,  Ta  C  len  asserts,  demonstrate 
that  Ta  Chen  '  did  not  have  control 
over"  San  Shi  ig  and  Sun.  Id.  Ta  Chen 


allows  that,  had  it  exercised  control 
over  these  distributors,  it  would  have 
charged  them  higher  prices,  so  as  to 
mask  any  dumping  of  subject  pipe 
fittings  sold  to  genuinely  unrelated 
customers.  That  Ta  Chen's  prices  to  San 
Shing  and  Sim  were  lower  than  its 
prices  to  other  customers  "further 
confirm  [s]"  that  Ta  Chen  is  not  related 
to  San  Shing  or  to  Sim. 

Ta  Chen  also  assails  the  credibility  of 
the  D&B  report  cited  in  the  Preliminary 
Results  as  evidence  that  Ta  Chen  and 
Sun  were  related  through  Frank 
McLane's  common  equity  ownership. 
According  to  Ta  Chen,  the  conclusion  in 
the  D&B  report  that  Frank  McLane  and 
Ken  Mayes  had  been  active  with  Sun 
since  1992  (indicating  that  Mr.  McLane 
simultaneously  held  equity  in  Ta  Chen 
and  owned  Sun  outright)  is  based  upon 
hearsay:  "(olne  D&B  clerk  apparently 
heard  something  from  somebody.  A 
second  D&B  clerk  speculates  from  what 
the  first  D&B  clerk  said."  Case  Brief  at 
100.  According  to  Ta  Chen,  its 
certification  that  Mr.  McLane  "had  no 
involvement  with  any  Sun  before  the 
one  he  incorporated  in  September  1993" 
should  be  sufficient  to  refute  the  D&B 
report.  Id.  Requiring  Ta  Chen  to  go 
beyond  the  certified  questionnaire 
responses  "unlawfully  places  the 
burden  on  Ta  Chen  to  rebut  the  D&B 
report."  Id.  at  108.  Ta  Chen  also  claims 
that  the  Department  should  disregard 
the  D&B  report  because  petitioners  in 
the  stainless  pipe  case  failed  to  submit 
the  September  1994  D&B  report  to  the 
Department  prior  to  the  October  1994 
verification  in  the  first  review  of  WSSP. 

Assuming  that  the  D&B  report 
constitutes  evidence,  Ta  Chen  asserts 
that  it  is  not  substantial  evidence  and, 
therefore,  any  reliance  upon  it  is 
unlawful.  Citing  Timken  Co.  v.  United 
States,  894  F.  2d  385,  388  (Fed.  Cir. 
1990).  Ta  Chen  argues  that  "substantial 
evidence  is  "such  relevant  evidence  as 
a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion.'  " 
Case  Brief  at  101.  Ta  Chen  notes  that 
Dun  &  Bradstreet  issues  a  stock 
disclaimer  with  its  reports  that  it  does 
not  guarantee  their  accuracy.  Further. 
Ta  Chen  charges,  the  accuracy  of  this 
particular  report  is  further  impeached 
by  the  apparent  removal  of  the  unique 
D&B  number  identifying  the  subject  of 
the  report.  Ta  Chen  asserts  that  this  is 
not  a  minor  matter  since  two  Suns  are 
at  issue  in  this  case — San  Shing's  dba 
Sun  Stainless.  Inc..  and  Frank  McLane's 
Sun  Stainless,  Inc.  Ta  Chen  also  hints 
that  other  alterations  may  have  been 
made  to  the  D&B  report. 

In  addition,  Ta  Cnen  maintains  that 
the  D&B  report  does  not  specifically  cite 
Mr.  Mayes  as  the  source  for  the  claim 


that  Messrs.  McLane  and  Mayes  had 
been  active  in  Sun  Stainless  since  1992. 
Since  the  D&B  report  does  not  indicate 
that  Mr.  McLane  was  president  or  owner 
of  Sun  prior  to  November  1993.  the 
clear  and  unequivocal  evidence 
indicates  that  Mr.  McLane  only  became 
involved  with  Sun  at  the  later  date.  In 
fact,  Ta  Chen  submits,  the  contract  of 
sale  between  Mr.  McLane  and  Picol 
International,  dated  July  1995.  states 
that  Mr.  McLane  was  president  of  Sun 
since  November  5,  1993. 

In  closing  on  this  point,  Ta  Chen 
alleges  that  the  Department  treated  it 
unfairly  by  not  accepting  into  the  record 
submissions  by  Ta  Chen  addressing  the 
credibility  of  the  D&B  report.  Ta  Chen 
asserts  that  it  first  received  notice  of  the 
possible  "breadth  of  section 
771(13)(B).  "  and  the  importance  of  the 
D&B  report,  upon  publication  of  the 
Department's  Preliminary  Results.  Case 
Brief  at  109.  Ta  Chen  maintains  that  its 
July  2. 1997  submission  on  this  point 
(rejected  by  the  Department  as  untimely 
new  factud  information)  should  have 
been  accepted  for  the  record. 

Suggesting  that  Ta  Chen's  version  of 
events  is  "embarrassingly  lacking  in  any 
degree  of  common  sense  or  logic," 
petitioner  contends  that  "[b]y  any 
reasonable  standard.  Ta  Chen  exerted 
control  over  (San  Shing  and  Sim] — as 
evidenced  by  its  own  belated 
admissions  to  the  record  of  this  review." 
Rebuttal  Brief  at  2  and  4.  Petitioner 
contends  that  Ta  Chen's  continued 
denial  of  any  control  over  San  Shing 
and  Sun  is  ludicrous,  and  stresses  that 
Ta  Chen  failed  to  demonstrate  that  the 
types  of  relationships  it  enjoyed  with 
San  Shing  and  Sun  are  in  any  manner 
common  between  parties  dealing  at 
arm's  length.  Id.  at  5.  Ta  Chen, 
petitioner  avers,  is  the  only  foreign  or 
domestic  supplier  of  pipe  fittings  to 
whom  San  Shing  and  Sun  pledged  their 
assets.  Ta  Chen  is  the  only  supplier  to 
have  dedicated,  interconnected 
telecommunications  and  computer 
systems  with  San  Shing  and  Sun.  Ta 
Chen  is  the  only  supplier  with  whom 
San  Shing  and  Sun  shared  sales  and 
clerical  personnel.  Ta  Chen  is  the  only 
supplier  to  whom  San  Shing  and  Sun 
surrendered  the  signature  stamps  used 
to  execute  withdrawals  from  their 
checking  accounts.  Finally,  Ta  Chen  is 
.the  only  supplier  whose  president,  Mr. 
Shieh.  routinely  accompanied  San 
Shing's  and  Sun's  personnel  on  sales 
calls,  and  discussed  prices  with  San 
Shing's  and  Sun's  customers.  "In  fact." 
petitioner  concludes,  "the  'common 
sense'  standard,  in  addition  to  any  legal 
standard,  permits  only  one  conclusion," 
i.e..  that  Ta  Chen  and  San  Shing  and 
Sun  were  related  and  operating  under 
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common  control.  Rebuttal  Brief  at  5. 
Petitioner  accuses  Ta  Chen  of 
establishing  San  Shing  and  then  Sun  for 
"purposes  specifically  related  to  this 
and  other  antidumping  investigations 
and  reviews."  Id.  at  6. 

Petitioner  dismisses  as  "laughable" 
Ta  Chen's  use  of  statements  by  various 
individuals  to  support  its  contentions 
that  the  types  of  relationships  between 
Ta  Chen  and  San  Shing  and  Sun  are 
ordinary  and  commonplace  practices  for 
parties  dealing  at  arm's  length.  If,  in 
fact,  the  statements  of  any  of  these 
witnesses  reflected  common  practices  in 
the  stainless  steel  pipe  fitting  markets, 
petitioner  suggests,  they  would  have 
supplied  actual  examples  of  other  cases 
where  unrelated  parties:  (i)  Shared 
signature  stamps,  computer  facilities, 
and  sales  department  personnel,  (ii) 
Participated  in  joint  sales  negotiations, 
and  (iii)  Pledged  their  assets  to  secure 
one  another's  debts.  "Neither  Ta  Chen 
nor  its  so-called  experts  have  or  ever 
will  provide  such  examples  because  no 
such  examples  exist."  Rebuttal  Brief  at 
7  (original  emphasis).  And  the  reason  no 
such  examples  exist,  petitioner 
concludes,  is  that  such  practices  are  not 
at  all  characteristic  of  dealings  between 
truly  unrelated  parties  dealing  at  arm's 
length  but,  rather,  provide  indisputable 
evidence  that  Ta  Chen  and  San  Shing 
and  Sun  were  related  and  operating 
under  joint  control. 

Department's  Position 

We  agree  with  petitioner  that  the 
factual  evidence  of  record  demonstrates 
a  level  of  operational  control  exercised 
by  Ta  Chen  over  both  San  Shing  and 
Sun  that  more  than  satisfies  the 
statutory  provisions  for  finding  Ta 
Chen,  San  Shing,  and  Sun  related 
parties. 

Ta  Chen  in  its  case  brief  focuses  upon 
each  indicium  of  control  cited  in  the 
Preliminary  Results  in  isolation, 
characterizing  each  of  these  connections 
as  (i)  Commonplace  and  unremarkable 
in  the  commercial  world,  (ii) 
Insufficient  to  demonstrate  Ta  Chen's 
control  of  these  parties,  and,  (iii) 
Irrelevant  to  a  finding  that  these  parties 
are  related  for  purposes  of  the  Tariff 
Act.  However,  we  have  examined  the 
totality  of  the  evidence  in  this  case  as 
it  pertains  to  Ta  Chen's  overarching 
control  over  not  only  the  activities  of 
San  Shing  and  Sun,  but  over  their 
existence  as  well. 

In  placing  such  emphasis  on  a  so- 
called  five-percent  equity  test,  Ta  Chen 
ignores  the  true  purpose  of  section 
771(13)  of  the  Tariff  Act,  which  is  to 
define  the  "exporter"  for  purposes  of 
determining  the  correct  basis  for  U.S. 
price.  According  to  Ta  Chen's  repeated 


assertions,  the  only  relevance  of  the 
present  discussion  is  whether  or  not  Ta 
Chen  could  control  pricing  decisions 
made  by  San  Shing  and  Sun  in  selling 
subject  merchandise  in  the  United 
States.  In  fact,  the  evidence  of  record 
indicates  this  was  so,  as  do  Ta  Chen's 
own  admissions  during  the  course  of 
this  review.  As  we  have  indicated,  San 
Shing  and  Sun  were  both  established  by 
current  or  former  managers  and  officers 
of  Ta  Chen,  were  staffed  entirely  by 
current  or  former  Ta  Chen  employees, 
and  distributed  only  Ta  Chen  pipe 
products  in  the  United  States. 
Throughout  their  involvement  in  these 
proceedings,  Ta  Chen  had  control  of  San 
Shing's  and  Sun's  bank  accounts,  with 
authority  to  sign  checks  issued  by  San 
Shing,  its  dbas,  and  Frank  McLane's 
Sun.  Ta  Chen  also  had  physical  custody 
of  these  parties'  check-signing  stamps. 
Ta  Chen  further  controlled  San  Shing's 
and  Sun's  assets  and  these  parties 
pledged  their  assets  as  collateral  for  a 
loan  obtained  on  behalf  of  TCI.  In 
addition,  Ta  Chen  enjoyed  full-time  and 
unfettered  computer  access  to  San 
Shing's  and  Sim's  computerized 
accounting  records.  Ta  Chen's  owner. 
Robert  Shieh,  owned  the  property 
housing  San  Shing  and  Sun,  and  Ta 
Chen  shared  sales  and  clerical 
personnel  with  the  two  companies. 
Finally,  Robert  Shieh  actually 
negotiated  the  prices  that  San  Shing  and 
Sim  would  realize  on  their  subsequent 
resales  of  subject  merchandise  to 
unrelated  customers. 

Furthermore,  for  the  Department  to 
conclude  that  Ta  Chen  did  not  exercise 
effective  control  over  San  Shing  and 
Sun  would  require  the  Department  to 
ignore  numerous  lacunae  in  Ta  Chen's 
account.  The  inconsistencies, 
inaccuracies,  partial  admissions,  and 
lack  of  documentation  in  Ta  Chen's 
version  of  events  in  this  administrative 
review  do  not  support  Ta  Chen's  claims. 

First,  as  for  Ta  Chen's  argument  that 
had  it  held  an  interest  in  San  Shing  or 
Sun  it  would  have  received 
consideration  for  the  sale  of  San  Shing 
to  Mr.  McLane,  and  Mr.  McLane's 
eventual  sale  of  Sun  Stainless.  Inc.  to  a 
third  party,  this  argument  suffers  from 
one  fatal  flaw.  Ta  Chen's  claim  that  Mr. 
McLajie  purchased  San  Shing  from  Chih 
Chou  Chang  in  the  fall  of  1993  is 
unsubstantiated.  The  transaction  itself 
has  never  been  documented  for  the 
record.  In  fact,  aside  from  Ta  Chen's 
claims  on  this  matter,  we  have  no 
evidence  that  any  assets,  or 
consideration  therefor,  actually  changed 
hands  in  September  1993.  Ta  Chen's 
failure  to  document  for  the  record  this 
transaction  is  significant  given  Ta 
Chen's  ability  to  enter  into  the  record 


the  most  sensitive  financial  information 
concerning  these  parties,  e.g.,  the 
individual  tax  returns  of  Frank  McLane 
and  the  corporate  tax  returns  of  the 
putatively  unrelated  parties,  San  Shing 
and  Sun.  More  fundamentally,  as  we 
discuss  above,  record  evidence  indicates 
that  Ta  Chen  misstated  the 
commencement  of  Frank  McLane's  (and 
Ken  Mayes's)  involvement  with  the 
second  "Sun  Stainless.  Inc.,"  incorrectly 
indicating  that  Mr.  McLane  did  not 
simultaneously  act  as  president  of  Sun 
and  as  a  director  and  shareholder  of  Ta 
Chen.  Because  the  underlying 
chronology  is  itself  impeached,  we 
cannot  accept  at  face  value  Ta  Chen's 
claim  that  it  did  not  receive 
compensation  for  these  transactions, 
whether  in  the  form  of  cash  value  or 
other  non-monetary  consideration. 

Turning  now  to  the  indications  of 
control  enumerated  in  the  Preliminary 
Results,  we  affirm  our  preliminary 
finding  that  Ta  Chen  controlled  San 
Shing's  and  Sun's  disbursements.  One 
avenue  Ta  Chen  used  to  exercise  this 
control  was  through  its  possession  of 
San  Shing's  and  Sun's  signature  stamps. 
Ta  Chen's  assertion  that  it  is 
commonplace  for  a  business  entity  to 
surrender  control  over  its  disbursements 
to  an  unrelated  party,  as  both  San  Shing 
and  Sun  did  to  "Ta  Chen,  by  turning  over 
physical  custody  of  their  signature 
stamps  to  an  unrelated  supplier  is  not 
credible  and  is  not  supported  by  record 
evidence.  Nor  is  there  record  support  for 
Ta  Chen's  ex  post  facto  claim  that  it 
could  not  execute  checks  unilaterallv; 
having  possession  of  both  the  checks 
and  the  signature  stamp  enabled  Ta 
Chen  to  execute  checks  at  will  upon 
these  entities'  accounts.  Furthermore, 
there  is  no  support,  either  in  the  record 
of  this  review  or  in  the  Department's 
experience,  for  the  notion  that  such  a 
drastic  step  as  demanding  control  over 
an  unrelated  customer's  checking 
account  would  be  required  to  effect 
"stringent  credit  monitoring"  of  the 
customer's  expenditures,  as  Ta  Chen 
claims  here.  In  fact,  control  by  one  party 
over  another  party's  checking  account  is 
usually  only  found  between  related 
parties. 

Similarly,  we  find  that  Ta  Chen's 
unlimited  level  of  computer  access  to 
San  Shing's  and  Sun's  proprietary  data 
supports  a  finding  that  Ta  Chen 
exercised  control  over  these  parties.  Ta 
Chen's  assertions  with  respect  to  this 
invasive  computer  access  are 
unpersuasive  and  are  not  supported  by 
evidence  in  the  record.  Ta  Chen 
attempts  to  present  its  full-time  and 
unrestricted  ability  to  scrutinize  San 
Shing's  and  Sun's  proprietary  business 
records  as  prudent  monitoring  by  a 
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creditor  of  its  i  nrelated  debtors  which 
is  'permissiblt  and  expected"  under 
provisions  of  t  le  UCC.  We  note  that, 
while  a  creditc  r  is  entitled  to  periodic 
reports  from  a  iebtor  concerning,  e.g.. 
the  debtor's  sa  es  and  deliveries  and  the 
agings  of  accoi  nts  receivable  used  as 
collateral,  notl  ing  in  the  UCC  envisions 
the  unlimited  iccess  Ta  Chen  enjoyed 
here.  See  Nass  lerg.  Richard  T.,  The 
Lender's  Hand  wok.  American  Law 
Institute,  Amei  ican  Bar  Association 
Committee  on  Continuing  Professional 
Education,  Phi  adelphia,  1986,  at  32  and 
33.  Further,  Ta  Chen  has  offered  no 
examples  of  ar  y  other  firm  allowing  its 
unrelated  supj  lier  such  extensive 
access  to  its  pa  yroU  and  accounting 
information.  T  le  reason  Ta  Chen  did 
not  give  examj  iles  of  such  computer 
access  is  becai  se,  contrary  to  Ta  Chen's 
claims,  such  a  practice  is  not  common 
and,  to  the  De  lartment's  knowledge, 
does  not  exist  jetween  truly  unrelated 
parties.  As  we  noted  in  the  final  results 
of  the  1994-1'  95  administrative  review 
of  stainless  pi  le,  "Ta  Chen  officials 
stated  at  the  D  jpartment's  [June  1997] 
verification  at  TCI  that  [Sun]  maintained 
no  security  syi  tem  or  passwords  with 
which  to  limit  or  terminate  Ta  Chen's 
access  to  its  re  :ords;  Ta  Chen's  access 
to  [Sun's]  accc  unting  system  was 
complete."  Ce'iain  Welded  Stainless 
Steel  Pipe  Fro  n  Taiwan.  62  FR  37543, 
37549  Quly  U,  1997).^ 

With  respec ;  to  the  claimed  need  for 
the  computer  iccess  and  control  over 
San  Shing's  aiid  Sun's  disbursements, 
this  claim  too  is  undermined  by  Ta 
Chen's  own  st  itements  in  the  record.  Ta 
Chen  insists  t  lat  it  required  these 
measures  of  ci  introl  as  a  means  of 
monitoring  its  customers  in  light  of  the 
substantial  qu  entities  of  merchandise  Ta 
Chen  sold  to  5  an  Shing  and  Sun,  and  in 
return  for  the  J  10-day  credit  terms 
offered  by  Ta  Chen.**  But  as  Ta  Chen 
noted  in  its  Ju  y  28,  1994  submission  in 
the  first  admii  listrative  review  of 
stainless  pipe  San  Shing  was  an 
established  cc  mpany  enjoying 
"substantial  r  (sources  including  lines  of 
credit."  Ta  CI  en's  July  28,  1994 
submission  at  9.  Furthermore,  with 
respect  to  the  balances  owed  by  San 
Shing  and  Su  i,  as  Ta  Chen  itself 


tixt  1 


"  The  original 
B."  Although  the 
1995  administrat^i 
apphed  to  prior 
covered  by  the  instant 
the  File.  Certain 
Taiwan,  |une  19 
which  is  on  file  i 
Commerce  building. 

*  We  note  that 
these  extended  c 
and  Sun  would 
were  not  at  arm': 


identifies  Sun  as  ■'Company 
verification  concerned  the  1994- 
e  review  of  WSSP.  this  narrative 
f  Bfiods  as  well,  including  the  time 
review.  See  Memorandum  to 
'elded  Stainless  Steel  Pipe  from 
1997.  at  5,  a  public  version  of 
room  B-099  of  the  main 


n  addition  to  preferential  pricing, 
dit  terms  offered  to  San  Shing 
farther  indicate  that  their  dealings 
length. 


concedes,  Ta  Chen's  "risk  [of  non- 
payment] is  not  significant,  since  actual 
bad  debt  has  not  been  a  problem."  Ta 
Chen's  December  13, 1996  submission 
at  81.  If  San  Shing  enjoyed  such 
substantial  resources,  and  never 
presented  a  risk  of  non-payment,  Ta 
Chen's  stated  need  to  implement  such 
extraordinary  monitoring  measures  to 
secure  payment  for  its  sales  is  without 
support.  The  absence  of  a  genuine  credit 
risk  would,  in  fact,  attenuate  the  need 
for  this  relationship.  The  second 
possible  reason  for  these  ties,  posited  by 
Ta  Chen's  witnesses,  is  that  it  allows  for 
"just-in-time"  delivery  of  inventory. 
While  electronic  ordering  is  a  common 
and  growing  practice  between  suppliers 
and  their  distributors,  this  typically 
entails  a  sharply  delimited  level  of 
access — most  commonly,  a  one-way 
communication  between  the  customer's 
purchasing  department  and  the 
supplier's  sales  department.  We  are 
aware  of  no  circumstances  where 
electronic  ordering  would  allow  a 
supplier  to  have  unrestricted  access  to 
the  accoimts  payable,  accoimts 
receivable,  inventory,  and  payroll  data 
of  an  unrelated  customer.  We  conclude 
that  these  untrammeled  on-line 
computer  ties  existed  because  Ta  Chen 
was  controlling  and  directing  San  Shing 
and  Sun. 

We  also  conclude  that  the  record 
indicates  that  Ta  Chen  shared  personnel 
with  San  Shing  and  Sun.  In  fact,  Ta 
Chen's  December  13,  1996  submission 
details  a  long  two-way  history  of  shared 
office  personnel  between  Ta  Chen  and 
San  Shing  dating  to  before  San  Shing 
ever  purchased  a  single  pipe  fitting  from 
Ta  Chen.  For  example,  Ta  Chen  claims 
that  "[fjrom  the  outset  of  (Ta  Chen's  and 
San  Shing's]  landlord-tenant 
relationship,  TCI  provided  San  Shing 
USA  with  assistance  from  its  personnel 
and,  ft-om  time  to  time,  the  use  of  TCI 
office  equipment."  Furthermore,  San 
Shing  "provided  necessary  technical 
and  other  support  to  TCI  personnel" 
when  TCI  commenced  its  production  of 
fasteners.  See  Ta  Chen's  December  13, 
1996  submission  at  pages  51  through  54. 
In  addition,  Ta  Chen's  sales  manager, 
Mr.  Mayes,  also  acted  as  sales  manager 
for  San  Shing  and  for  Sun.  For  more  on 
Mr.  Mayes's  role  in  these  reviews,  see 
our  response  to  Comment  3,  below. 
When  considered  together  with  the 
other  indicia  of  control,  this 
commingling  of  personnel  lends 
additional  support  to  the  conclusion 
that  Ta  Chen  was  related  to  San  Shing 
and  Sim  as  defined  in  the  Tariff  Act. 

With  respect  to  Ta  Chen's 
involvement  in  negotiating  sales  prices 
to  San  Shing's  and  Sun's  customers — 
the  true  focus  of  this  inquiry — Ta  Chen 


insists  that  this  involvement  does  not 
indicate  control  by  Ta  Chen  of  San 
Shing  and  Sun,  and  further  asserts  that 
such  practices  are  commonplace. 
However,  we  agree  with  petitioner  that 
Ta  Chen's  claim  that  negotiating  the 
prices  of  its  customers'  subsequent  sales 
is  common  between  unrelated  parties  is 
unsupported  either  by  record  evidence 
or  the  Department's  experience.  San 
Shing  and  Sun  Stainless  were  engaged 
in  the  distribution  of  a  fungible, 
commodity  product,  i.e.,  ASTM  A312 
stainless  steel  pipe,  and  pipe  fittings 
manufactured  from  this  pipe.  As  Ta 
Chen's  witness  Mr.  Joe  Avento  notes, 
the  market  for  such  products  is  price- 
driven.  With  little  margin  for  profit,  an 
unrelated  distributor,  as  a  matter  of 
survival,  would  guard  the  prices  it 
would  accept  for  reselling  the  product 
in  order,  as  the  stainless  pipe  petitioners 
phrase  it,  to  "maximize  whatever 
negotiating  room  [the  customer]  has 
with  [its]  supplier."  See  Rebuttal  Brief 
of  Collier,  Shannon,  Rill  &  Scott, 
September  10, 1997  at  15.  Ta  Chen  has 
argued  that  the  only  element  of  control 
relevant  to  an  antidumping  proceeding 
is  control  over  prices;  Ta  Chen's 
admitted  role  in  setting  prices  for  San 
Shing's  and  Sun's  subsequent  sales  of 
pipe  fittings  to  unrelated  customers  in 
the  United  States  is  evidence  o£ 
precisely  this  type  of  control.  For  Ta 
Chen,  as  the  supplying  mill,  to  liken  its 
role  in  these  transactions  to  that  of  a 
mere  commission  agent,  passing 
purchase  orders  between  end-users  and 
its  distributors  San  Shing  and  Sun,  is 
not  credible.  Ta  Chen  has  noted  that  Ta 
Chen  officials  (specifically,  Ta  Chen's 
president,  Mr.  Robert  Shieh)  not  only 
met  with  customers  of  San  Shing  and 
Sun,  but  that  these  same  customers 
would  contact  Ta  Chen  directly, 
bypassing  altogether  their  putative 
suppliers,  San  Shing  and  Sun.  Ta  Chen 
claims  that  "Ta  Chen  officials  would  not 
wish  to  undermine  [San  Shing  or]  Sun," 
and  that  it  merely  forwarded  any 
purchase  orders  it  received  to  San  Shing 
or  Sun  for  their  independent 
consideration  and  acceptance  or 
rejection.  See  Ta  Chen's  Case  Brief  at  71. 
Here  again,  however,  there  is  no  record 
evidence,  aside  from  Ta  Chen's 
unsupported  claims,  that  it  ever 
forwarded  a  customer's  order  to  San 
Shing  or  Sun,  nor  is  there  evidence  of 
either  San  Shing  or  Sun  ever  rejecting 
a  purchase  order  so  obtained  from  TCI. 
Furthermore,  Ta  Chen's  fastidious 
avoidance  of  "undermining"  San  Shing 
and  Sun  was  urmecessary,  given  its 
control  of  the  transactions  from  the  mill 
in  Tainan  to  the  delivery  to  the  ultimate 
end  user  in  the  United  States. 
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Turning  to  the  debt  security 
arrangements  between  San  Shing,  Sun 
Stainless,  TCI,  and  TCI's  creditor  bank, 
Ta  Chen  claims  that  such  arrangements 
are  "irrelevant."  Ta  Chen  maintains  that 
debt  security  arrangements  by 
themselves  have  proven  insufficient 
grounds  for  finding  parties  related  for 
purposes  of  section  771(13)  of  the  Tariff 
Act.  Nevertheless,  the  nature  of  these 
particular  security  assignments, 
including  the  absence  of  any  vmtten 
agreement  between  these  putatively 
unrelated  parties,  further  supports  our 
finding  that  transactions  between  these 
parties  were  not  at  arm's  length.  Within 
the  larger  context  of  Ta  Chen's 
relationships  with  these  entities,  we 
find  the  debt  security  arrangements 
provide  additional  evidence  of  the 
degree  of  Ta  Chen's  control  over  all 
aspects  of  San  Shing's  eind  Sun's 
operations.  Here,  San  Shing,  and  then 
Sun,  unilaterally,  and  without 
consideration,  assigned  their  entire 
inventory  and  accounts  receivable 
directly  to  TCI's  bank  to  facilitate  a  loan 
for  TCI.  That  San  Shing  and  Sun  would 
accept  such  a  risk  without  any 
consideration — without  even  a  written 
agreement  memorializing  the  terms  and 
diuation  of  the  agreement — is  not 
consistent  with  the  dealings  between 
truly  unrelated  companies.  Nor  has  Ta 
Chen  offered  convincing  evidence  that 
this  arrangement  is,  in  fact, 
commonplace.  Ta  Chen  fails  to  note  that 
the  UCC  financing  statements  submitted 
for  the  record  "serve  only  to  perfect  the 
lender's  rights  against  competing 
creditors  and  that  rights  so  perfected 
must  be  created  under  a  valid  security 
agreement."  The  Lender's  Handbook, 
op.  cit.  at  27.  In  spite  of  numerous 
submissions  focusing  upon  the 
significance  of  these  loan  guarantees 
and  their  relevance  to  these 
proceedings,  and  in  spite  of  our  specific 
requests  that  Ta  Chen  do  so,  Ta  Chen 
has  never  submitted  evidence  that  a 
valid  security  agreement  was  ever 
created.  Ta  Chen  has  stated  only  that  it 
"asked"  first  San  Shing,  and  then  Sun, 
to  assign  their  inventory  and  receivables 
as  security  for  a  line  of  credit  TCI 
obtained  from  a  California  bank,  and 
that  these  parties  agreed  freely  in  return 
for  extended  credit  terms.  See  Case  Brief 
at  81  and  82.  However,  that  these 
putatively  unrelated  parties  would 
accede  to  such  a  request  in  the  absence 
of  any  written  security  agreement  as  to 
the  nature  of  the  assignments,  their 
scope,  their  duration,  etc.  does  not 
comport  with  the  actions  of  unrelated 
parties  dealing  at  arm's  length.  Contrary 
to  Ta  Chen's  assertion,  in  fact,  the 
existence  of  these  UCC  filings  absent 


any  valid  seciuity  agreement  serves 
merely  to  underscore  the  dominion  Ta 
Chen  enjoyed  over  the  actions  and  the 
assets  of  both  San  Shing  and  Sun. 
Furthermore,  Ta  Chen  has  never 
documented  for  the  record  why  the 
supposedly  unrelated  San  Shing  would 
be  willing  to  offer  its  accounts 
receivable  and  inventory  to  secure  a 
loan  for  TCI,  or  why  Sun,  supposedly 
uiuelated  to  either  Ta  Chen  or  to  San 
Shing,  would  assume  these  same 
obligations  in  toto  when,  as  of  the 
claimed  date  of  its  founding,  it  would 
have  no  outstanding  balances  whatever 
with  Ta  Chen.  Two  other  aspects  of 
these  security  agreements  bear  noting. 
First,  that  the  secured  amount  available 
to  TCI  fi'om  its  bank  was  always  limited 
to  the  value  of  these  receivables  is  an 
ipse  dixit  which  Ta  Chen,  the  sole  party 
able  to  do  so,  has  failed  to  document  for 
the  record.  Ta  Chen  claims  in  its  case 
brief  that  these  agreements  were 
"referenced  in  various  correspondence 
during  the  relevant  periods  between  the 
parties,"  yet,  curiously,  Ta  Chen  elected 
not  to  submit  any  of  this 
correspondence  for  the  record.  Our 
thorough  review  of  Ta  Chen's  and  TCI's 
correspondence  files  during  the  October 
1994  verifications  for  the  stainless  pipe 
review  also  failed  to  reveal  a  single 
mention  of  these  agreements.  Second, 
Ta  Chen  insists  that  because  San  Shing 
and  Sun  only  sold  Ta  Chen  products, 
the  value  of  any  assets  assigned  by  San 
Shing  and  Sun  to  TCI's  bank  necessarily 
equaled  the  amount  owed  by  San  Shing 
and  Sim  to  TCI.  See  Case  Brief  at  82  and 
83.  However,  this  would  be  true  only  if 
San  Shing  and  Sun  sold  this 
merchandise  at  the  same  price  it 
originally  paid  to  TCI.  If  San  Shing  and 
Sun  marked  up  the  price  of  the 
merchandise,  which  they  would  have  to 
do  to  realize  any  profit  from  these 
transactions,  then  the  secured  amount 
necessarily  exceeded  the  receivables 
San  Shing  and  Sun  owed  to  TCI. 
Furthermore,  San  Shing  sold  nuts  and 
bolts  for  the  automotive  industry.  Thus, 
its  inventory  and  accounts  receivable 
from  the  start  of  this  relationship 
extended  beyond  the  pip?  and  pipe 
fittings  supplied  by  Ta  Chen.  Contrary 
to  Ta  Chen's  assertions,  the  value  of  San 
Shing's  inventory  and  accounts 
receivable  clearly  did  exceed  the 
amount  San  Shing  owed  to  Ta  Chen  for 
its  pipe  products. 

As  for  the  exclusive  supplier 
relationships  between  Ta  Chen,  San 
Shing  and  Sun,  Ta  Chen  concedes  that 
it  was  the  exclusive  supplier  to  both 
entities,  but  claims  that  each  was  free  to 
do  business  with  whomever  it  chose. 
However,  Ta  Chen  has  presented  no 
evidence  of  San  Shing  or  Sun  ever 


seeking  to  purchase  pipe  fittings  or  pipe 
from  any  other  firm.  In  fact,  the  record 
clearly  indicates  that  except  for  the 
fasteners  manufactured  by  San  Shing 
Hardware  Works,  Ltd.,  San  Shing  dealt 
exclusively  with  Ta  Chen  merchandise; 
Sun  Stainless  was  established  for  this 
purpose  alone.  Both  were  entirely 
reliant  upon  Ta  Chen  for  their  supplies 
of  pipe  and  pipe  fittings.  We  also  find 
that  Ta  Chen's  case  cites  in  this  regard 
are  not  on  point.  In  Portable  Electric 
Typewnriters,  for  example,  respondent 
Tokyo  Juki  sold  merchandise 
exclusively  to  Eurolmport.  S.A.,  a 
subsidiary  of  Olivetti.  Petitioner,  citing 
a  number  of  factors,  including 
assumption  of  start-up  costs,  Olivetti's 
supplying  typewriter  parts  to  Tokyo 
Juki,  and  the  fact  that  Tokyo  Juki  sold 
subject  typewriters  exclusively  to 
Eurolmport.  alleged  that  Tokyo  Juki  and 
Olivetti  were  related  parties.  We 
concluded  that  "Olivetti's  and  Tokyo 
Juki's  relationship  does  not  constitute 
control  as  contemplated  bv  section 
771(13)  of  the  Tariff  Act,"'and  that 
petitioner's  arguments  with  respect  to 
Eurolmport  were  "not  persuasive." 
Portable  Electric  Typewriters  From 
Japan.  48  FR  7768,  7771.*^  While 
Eurolmport  had  an  exclusive  distributor 
arrangement  to  distribute  Tokyo  Juki's 
typewriters,  there  is  no  indication  that 
the  obverse  was  true,  i.e.,  that  Tokyo 
Juki  was  the  sole  supplier  to 
Eurolmport.  In  all  likelihood, 
Eurolmport  also  distributed  typewriters 
manufactured  by  its  parent.  Olivetti, 
and  may  have  distributed  typewriters 
supplied  by  any  number  of 
manufacturers.  Unlike  the  instant  case, 
there  is  no  evidence  that  Eurolmport 
was  dependent  upon  Tokyo  Juki  for  its 
continued  sales  operations.  Thus, 
Portable  Electric  Typewriters  never 
reaches  the  issue  of  whether  or  not  an 
exclusive  supplier  relationship  is,  or  is 
not,  evidence  of  parties'  being  related 
under  section  771(13)  of  the  Tariff  Act 
by  means  of  control.  Furthermore,  in 
sharp  contrast  to  the  instant  case,  the 
totality  of  evidence  in  Portable  Electric 
Typewriters  clearly  indicated  that 
Tokyo  Juki  could  not  control  Olivetti  or 
vice  versa.  Likewise,  the  cite  to 
Residential  Door  Locks  From  Taiwan  is 
inapposite.  There  we  concluded  that 
"[tjhere  is  no  evidence  on  the  record 
that  Posse  and  Tong  Lung  operated 
closely  together,  were  billed  jointly,  had 
their  day-to-day  operations  directed  by 
joint  owners,  or  conducted  transactions 


'This  discussion  of  "control  as  contemplated  by 
section  771(13)  of  the  Tariff  Act"  would  be 
unnecessary  if.  as  Ta  Chen  insists,  the  statute  only 
defined  related  parties  in  terms  of  common  equity 
ownership. 
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quantities.  .  .  .  [I]n  reality  distributors  in  the 
welded  stainless  steel  pipe  industr\'  in  the 
United  States  that  are  truly  unaffiliated  with 
their  supplying  mills  jealously  guard  both 
their  corporate  indupendence  and  their 
commercial  ties  with  their  customers  and 
limit  any  contact  by  the  mills  with  those 
customers  as  much  as  possible.  The  logic 
behind  this  approach  at  one  level,  of  course, 
is  simply  that  the  distributors  do  not  want  to 
lose  control  of  their  businesses  and  do  not 
want  their  customers  to  buy  directly  from  the 
mills  and  eliminate  the  distributor's  role  in 
the  chain  of  distribution. 

See  Affidavit  of  Mr.  Brent  Ward, 
submitted  April  8,  1997,  on  file  in  room 
B-099  of  the  main  Commerce  Building. 

We  find  Mr.  Ward's  common-sense 
description  of  the  business  ties  typically 
found  between  unrelated  parties  to  be 
credible,  especially  in  light  of  Ta  Chen's 
inability  to  cite  any  evidence  to  the 
contrary. 

Finally,  turning  to  Ta  Chen's 
relationship  with  Sun  through  Mr. 
McLane's  full  ownership  of  Sun  while 
holding  a  share  of,  and  acting  as  a 
director  for,  Ta  Chen,  we  find  that 
substantial  evidence  of  record  in  this 
review  indicates  that  Mr.  McLane's 
involvement  with  Sun  predates  the 
September  14,  1993  date  claimed  by  Ta 
Chen.  Rather,  Mr.  McLane,  working 
with  Mr.  Mayes,  established  Sun  and 
was  actively  engaging  in  sales  of  subject 
merchandise  by  1992.  The  evidence  of 
this  is  not,  as  Ta  Chen  characterizes  it, 
hearsay.  It  is,  in  fact,  the  September  20, 
1994  report  of  a  disinterested  and 
credible  organization.  Dun  &  Bradstreet, 
whose  reports  are  routinely  relied  upon 
by  the  business  and  investment 
communities  in  assessing  businesses' 
creditworthiness.  Dun  &  Bradstreet's 
source,  in  turn,  was  Mr.  Ken  Mayes 
who,  as  the  putative  vice  president  and 
director  of  Sun,  clearly  had  familiarity 
with  the  history  and  operations  of  this 
firm.  In  a  May  27,  1994  interview  with 
Dun  &  Bradstreet's  analysts,  Mr.  Mayes 
stated  that  "Sun  Stainless,  Inc."  was 
started  in  1992. '«  Mr.  Mayes  noted  that 
Mr.  McLane  was  the  president  and  he 
the  vice  president  of  Sun.  Furthermore, 
the  D&B  report  includes  a  "fiscal 
statement"  covering  the  period  from 
November  1,  1992  to  October  31, 1993. 
This  document  shows  that  for  the  year 
ended  October  31,  1993.  Sun  had 
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1"  We  note  this  date  coincides  with  Ta  Chen's 
decision  to  "exit  the  ESP  business"  and  to  rely  on 
newcomers  to  the  pipe  industry  as  its  sole 
distributors  in  the  United  States.  Thus,  contrary  to 
Ta  Chen's  allusions,  the  D&B  report  has  not 
erroneously  stated  the  founding  date  of  San  Shing 
USA.  which  existed  as  a  distributor  of  fasteners 
manufactured  by  its  parent,  San  Shing  Hardware 
Works,  Ltd.,  in  'Taiwan  prior  to  its  involvement  in 
Ta  Chen's  pipe  distribution.  See  Case  Brief  at  107. 


millions  of  dollars  in  sales,  accounts 
payable,  and  accounts  receivable. 

If,  as  Ta  Chen  claims,  Frank  McLane's 
5un  Stainless,  Inc.  only  became 
operational  as  of  November  1,  1993, 
there  should  have  been  no  financial 
activity  whatever  reported  for  the  year 
prior  to  that  date.  Certainly,  there  would 
be  no  activity  reported  prior  to 
September  1993  when  Mr.  McLane 
allegedly  founded  his  new  Sun 
Stainless,  Inc.  Perhaps  recognizing  this 
inconsistency,  Ta  Chen  suggested  in  an 
August  2,  1995  letter  originally 
submitted  in  the  first  review  of  stainless 
pipe: 

[tjhe  Dun  &  Bradstreets  submitted  by 
Petitioners  on  Frank  McLane's  Sun  Stainless, 
Inc.  obviously  include  the  financial  results  of 
San  Shing  USA  for  the  pre-October  31. 1993 
period  and  the  financial  results  of  Frank 
McLane's  Sun  Stainless.  Inc.  for  the  period 
November  1, 1993  onward. 

Ta  Chen's  February  7, 1997  submission 
at  73,  n.  4  (original  bracketing  deleted). 

Ta  Chen  went  on  to  speculate  that 
"D&B's  reporting  in  this  fashion  may  be 
useful,  as  the  profitability  of  Sem  Shing 
USA's  assets  during  the  pre-October  31, 
1993  period  may  be  a  useful  indicator 
of  the  financial  performance  of  Frank 
McLane's  Sun  Stainless,  Inc.  during  the 
post-November  1,  1993  period."  Id.  It  is 
not  at  all  obvious,  however,  that  the 
D&B  report  for  a  putatively  new 
corporate  entity.  Sun  Stainless,  Inc., 
would  include  the  financial  results  for 
a  separate  party,  San  Shing.  Unless  Mr. 
Mayes  incorrectly  presented  San  Shing's 
financial  results  as  Sun's  ovra.  Dun  & 
Bradstreet  could  not  have  confused  the 
two.  Indeed,  since  San  Shing  used  the 
name  "Sun  Stainless,  Inc."  as  a 
fictitious  dba  name  only,  any  search  for 
financial  information  on  "Sun  Stainless, 
Inc."  (as  distinct  from  San  Shing 
Hardware  Works,  USA),  would  be 
imavailing  because,  according  to  Ta 
Chen,  Sun  never  really  existed  before 
September  1993,  other  than  as  a  name 
on  San  Shing's  invoice  forms. 
Furthermore,  if  Sun  had  truly  started  as 
a  new,  independent  entity  in  November 
1993,  the  performance  of  San  Shing  in 
the  prior  year  would  be  of  little  or  no 
help  in  predicting  how  a  new  firm,  with 
different  ownership,  different  levels  of 
financing,  and  different  levels  of 
business  experience  and  expertise, 
would  perform  in  the  market. 

Mr.  Mayes's  May  27,  1994  statements 
to  a  disinterested  person,  i.e..  Dun  & 
Bradstreet,  were  made  at  a  time  when 
Mr.  Mayes  had  no  reason  to  foresee  that 
the  stainless  pipe  petitioners  and,  later, 
the  Department,  would  inquire  as  to  the 
dates  of  Sun's  establishment.  To  the 
contrary,  his  later  statements  on  Ta 
Chen's  behalf  for  the  record  of  the 
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fittings  and  pipe  reviews  were  made  at 
a  time  when  he  had  a  direct  interest  in 
sustaining  Ta  Chen's  claim  that  it  was 
not  related  to  Sun.  We  conclude  that  the 
information  contained  in  the  D&B  report 
more  accurately  reflects  the  history  of 
Frank  McLane's  Sun  Stainless,  Inc." 

Comment  3:  Use  of  Best  Information 
Available 

Even  if  the  Department  had  the 
discretion  to  find  Ta  Chen  related  to  San 
Shing  and  Sun  within  the  meaning  of 
section  771(13)  of  the  Tariff  Act,  Ta 
Chen  argues,  the  Department 
nonetheless  acted  unlawfully  in 
applying  BIA  to  Ta  Chen.  According  to 
Ta  Chen,  the  Department  never  clearly 
requested  from  Ta  Chen  any  information" 
regarding  control  of  San  Shing  or  Sun 
by  Ta  Chen,  and  never  indicated  what 
such  control  might  entail.  Citing  Sigma 
Corp.  v.  United  States,  841  F.  Supp. 
1255  (CIT  1994),  Ta  Chen  asserts  that 
the  Department  cannot  " 'expect  a 
respondent  to  be  a  mind-reader'  *  *  * 
BIA  cannot  be  imposed  for  failure  to 
provide  information  that  was  not 
requested,  or  clearly  requested."  Case 
Brief  at  112  (Ta  Chen's  emphasis 
omitted).  Ta  Chen  also  poinjs  to,  inter 
alia,  Usinor  Sacilor  v.  United  States, 
907  F.  Supp.  426,  427  (CIT  1995), 
Creswell  Trading  Co.,  Inc.  v.  United 
States,  15  F.  3d  1054,  1062  (Fed.  Cir. 
1994),  Daewoo  Electronic  Co.  v.  United 
States,  13  CIT  253  266,  and  Queen's 
Flowers  de  Colombia,  et  al.,  v.  United 
States,  Slip  Op.  96-152  (CIT  September 
25,  1996)  as  supporting  its  contention 
that  the  Department  may  not  penalize  a 
respondent  "for  failure  to  provide 
information  on  relationships  which  the 
respondent  had  no  fair  notice  that  the 
Department  wanted."  Case  Brief  at  112 
through  114. 

The  Preliminary  Results  are  especially 
galling,  Ta  Chen  charges,  given  what  Ta 
Chen  characterizes  as  the  Department's 
oft-stated  position  that  "control  indicia 
were  irrelevant  under  the  pre-[URAA] 
statute."  Id.  at  114.  In  cases  involving 
financial  inter-dependencies, 
interlocking  and  coordinated  directors 
and  officers,  and  de  facto  joint  operation 
through,  e.g.,  a  Japanese  keiretsu,  Ta 
Chen  claims,  the  Department  has 


' '  This  same  chronology  was  corroborated  by  a 
foreign  market  researcher  retained  by  petitioners  in 
the  stainless  pipe  case.  See  the  July  12,  1995 
submission  of  Collier  .Shannon  Rill  &  Scott  at 
Attachment  5.  a  public  version  of  which  is  on  file 
in  Room  B-099  of  the  main  Commerce  building. 
Even  if  the  D&B  analysts  interpreted  erroneously 
Mr.  Mayes's  May  27,  1994  statements,  it  is  clear  that 
Mr.  McLane  negotiated  the  purchase  of  San  Shing 
USA's  inventory  sometime  prior  to  mid-September 
1993,  i.e.,  while  he  was  still  a  shareholder  in,  and 
director  of,  Ta  Chen. 


"repeatedly  and  publicly"  stated  that 
control  was  irrelevant  to  its  analysis.  Id: 
Furthermore,  Ta  Chen  avers,  Ta  Chen 
submitted  for  the  record  the  information 
relied  upon  by  the  Department  as 
indicative  of  control  prior  to  issuing  any 
supplemental  questionnaires  in  this 
review.  With  this  information  in  hand, 
Ta  Chen  alleges,  the  Department  issued 
supplemental  questionnaires  in  this 
review,  all  covering  Ta  Chen's  sales  to 
San  Shing  and  Sun.  At  no  time,  Ta  Chen 
submits,  did  the  Department  ask  Ta 
Chen  to  report  the  subsequent  resales  of 
Ta  Chen  pipe  fittings  made  by  San 
Shing  and  Sun  Stainless.  Ta  Chen 
argues  that  in  Olympic  Adhesives,  Inc. 
V.  United  States,  899  F.  2d  1565,  1573 
(Fed.  Cir.  1990)  the  Court  of  Appeals  for 
the  Federal  Circuit  (Federal  Chcuit) 
held  that  when  a  respondent  answers 
fully  the  Department's  questionnaire 
and  receives  a  supplemental  request 
'pursuing  a  different  inquiry,"  the 
respondent  has  reasonable  groimds  for 
believing  that  the  original  queries  were 
fully  answered.  Case  Brief  at  116.  This 
holds  a  fortiori,  Ta  Chen  continues, 
where  the  information  concerning  Ta 
Chen's  relationships  with  San  Shing 
and  Sun  was  submitted  prior  to  the 
Department's  supplemental 
questionnaire.  Why,  Ta  Chen  asks,  if  the 
previous  information  "clearly 
indicated"  that  Ta  Chen  was  related  to 
San  Shing  and  Sun,  did  the  Department 
ask  Ta  Chen  for  wide-ranging 
information  concerning  Ta  Chen's  sales 
to  San  Shing  and  Sun,  but  never  to 
report  sales  by  San  Shing  and  Sun?  Ta 
Chen  submits  that  it  is  not  the 
Department's  practice  to  determine  that 
a  response  is  inadequate  in  toto  because 
a  respondent  reports  the  wrong  body  of 
U.S.  sales,  not  to  inform  the  respondent 
of  the  deficiency,  to  ask  extensive 
questions  about  the  putatively  useless 
sales  data,  and  only  then  to  notify  the 
respondent  of  what  the  Department  now 
claims  was  evident  all  along:  that  the 
Department  could  not  use  Ta  Chen's 
reported  U.S.  sales. 

Ta  Chen  concludes  that  the 
questionnaires  it  received  did  not  state 
that  parties  could  be  considered  related 
through  control;  therefore,  Ta  Chen 
declares,  it  would  be  unlawful  for  the 
Department  to  proceed  on  the  basis  of 
BIA  because  Ta  Chen  failed  to  address 
these  control  issues  in  its  responses. 

If  the  Department  continues  to  hold 
that  Ta  Chen's  submitted  U.S.  sales  data 
are  unusable  for  these  final  results,  Ta 
Chen  nonetheless  disputes  the 
Preliminary  Results*  finding  that  Ta 
Chen  failed  to  cooperate  with  the 
Department  and,  thus,  deserves  adverse 
(or  "first  tier")  BIA.  First,  Ta  Chen 
rejects  the  Department's  conclusion  that 


Ta  Chen  failed  to  disclose  fully  its 
relationships  with  San  Shing  and  Sim. 
Rather,  Ta  Chen  claims,  it  reported  that 
Ta  Chen  was  not  related  to  San  Shing 
and  Sun  as  defined  by  the  Tariff  Act. 
Only  later,  Ta  Chen  avers,  in  the  context 
of  the  1994-1995  administrative  review 
of  stainless  pipe  did  the  Department 
phrase  the  question  differently,  asking 
Ta  Chen  to  describe  "all  relationships" 
with  San  Shing  and  Sun.  Ta  Chen 
asserts  that  it  answered  fully  this 
broader  inquiry  in  its  November  12, 
1996  response  in  that  proceeding.  Ta 
Chen  dismisses  petitioner's  claim  that 
Ta  Chen  was  forthcoming  with  this  jiew 
information  only  because  of  a  separate 
legal  proceeding  as  both  speculative  and 
irrelevant  to  these  proceedings.  Rather, 
Ta  Chen  holds,  once  the  Department 
framed  the  question  as  it  did  in  the 
1994-1995  pipe  review,  Ta  Chen 
responded  candidly. 

Ta  Chen  also  claims  that  it  explained 
accurately  the  provenance  of  the  dba 
names  used  by  San  Shing  and  that,  in 
any  event,  the  Department  failed  to 
explain  the  significance  of  Ta  Chen's 
account  to  the  decision  to  apply 
uncooperative  BIA.  Furthermore,  Ta 
Chen  submits,  any  sales  of  subject  pipe 
fittings  to  "Sun  Stainless,  Inc."  were  to 
Frank  McLane's  Sim,  not  to  San  Shing 
and  its  dba  Sun,  thus  making  the 
derivation  of  these  names  especially 
irrelevant  to  these  later  sales.  Case  Brief 
at  121,  citing  the  Department's 
verification  report  for  the  1992-1993 
review  of  welded  stainless  steel  pipe.  Ta 
Chen  challenges  the  PreUminary 
Results'  conclusion  that  Ta  Chen  misled 
the  Department  with  respect  to  the 
origin  of  the  dba  names.  According  to 
Ta  Chen,  its  November  12,  1996 
submission  in  the  1994-1995  review  of 
stainless  pipe  (the  relevant  portions  of 
which  were  submitted  for  the  record  of 
this  review  on  December  13,  1996) 
never  claimed  that  "all  of  the  dba  names 
would  appear  in  the  Ta  Chen  customer 
list  submitted  in  the  original  [LTFV] 
investigation."  Id.  Rather.  Ta  Chen 
argues,  only  some  of  these  names  would 
be  dravNTi  from  the  customer  list  with 
the  remainder  selected  because  they 
were  "American[-]sounding."  Id.  In  any 
event,  Ta  Chen  continues,  the  record 
does  indicate  the  prior  existence  of  six 
of  the  eight  dba  names  Ta  Chen  claims 
were  used  by  San  Shing.  Ta  Chen  claims 
that  Charles  Reid.  with  whom  the 
Department  spoke  at  the  October  1994 
verification  in  the  pipe  review,  was  also 
owner  of  Wholesale  Alloys,  one  of  the 
dba  names.  As  to  the  use  of  the  name 
Sun,  Ta  Chen  asserts: 

(tjhe  record  does  not  establish  the  prior 
existence  of  the  name  Sun  in  the  market.  But 
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when,  e.g..  "the  parties  in  their  repeated 
dealings  have  customarily  set  the  price 
at  a  later  date,"  or  in  the  face  of  risks 
of  a  "fluctuating  market,  particularly 
where  delivery  is  postponed  a 
considerable  period  of  time  (for 
example,  'delivery  six  months  from 
today.')"  Case  Brief  at  129,  quoting, 
respectively.  Nelson,  Deborah  L,  and 
Jermifer  L.  Howicz,  Williston  on  Sales, 
5th  Ed.  at  377,  and  Hawkland,  Will  D., 
Uniform  Commercial  Code  Series,  §  2- 
305:01  at  301  (1997).  Under  the  two- 
year  term  of  the  contract  between  Ta 
Chen  and  San  Shing,  Ta  Chen  submits, 
the  open-ended  nature  of  this  contract 
was  not  remarkable.  Ta  Chen  also 
claims  that  the  first  such  purchase, 
which  entailed  all  of  TCl's  then- 
existingU.S.  inventory  of  welded 
stainless  steel  pipe,  was  concluded  prior 
to  the  preliminary  LTFV  determination 
in  that  case,  thereby  averting  suspension 
of  liquidation.  According  to  Ta  Chen, 
the  second  incremental  purchase  six 
months  later  was  timed  to  permit  TCI  to 
sell  all  of  its  existing  inventory  of  pipe 
fittings  prior  to  suspension  of 
liquidation  in  this  investigation.  See 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Stainless 
Steel  Butt-Weld  Pipe  Fittings  From 
Taiwan,  57  FR  61047  (December  23, 
1992).  Ta  Chen  asserts  that  such 
agreements  between  Ta  Chen  and  San 
Shing  were  not  improvident  and  that,  in 
any  event,  these  contracts  are  irrelevant 
for  purposes  of  the  Tariff  Act.  The 
Department,  Ta  Chen  alleges,  failed  to 
explain  why  an  "unusual"  contract 
would  suffice  to  treat  the  respondent 
with  adverse  BIA.  Case  Brief  at  132. 
When  confronted  with  similar  contracts 
in  other  cases,  Ta  Chen  argues,  the 
Department  concluded  that  the 
Contracts  were  "not  necessary  or 
relevant  to  calculation  of  the  dumping 
margin,"  and  have  never  been  the  basis 
for  imposing  uncooperative  BIA.  Id. 

With  respect  to  Mr.  Mayes's 
involvement  with  Ta  Chen.  San  Shing, 
and  Sun,  Ta  Chen  maintains  that  this  is 
also  an  inappropriate  basis  for  resorting 
to  adverse  BIA.  Mr.  Mayes,  Ta  Chen 
declares,  worked  for  Ta  Chen,  later 
worked  for  San  Shing.  and  later  still 
worked  for  Mr.  McLane's  Sun;  however. 
"[Mr.]  Mayes  never  worked  for  Ta  Chen 
and  Sun  at  the  same  time."  Ta  Chen 
submits  that  an  employee  leaving  one 
company  to  work  for  another  "happens 
all  the  time."  Case  Brief  at  133.  As  to  Ta 
Chen's  previous  statement  that  Mr. 
Mayes  was  never  "employed  by  San 
Shing,"  Ta  Chen  claims  that  it  did  note 
that  Mr.  Mayes  was  an  "independent 
contractor"  for  San  Shing.  An 
independent  contractor  is  not.  Ta  Chen 


declares,  an  employee.  Case  Brief  at  134. 
As  to  monies  paid  by  Ta  Chen  to  Mr. 
Mayes  after  his  alleged  departure  from 
TCI,  Ta  Chen  insists  that  there  was  a 
single  payment  in  1995  pursuant  to  the 
standing  agreement  between  Ta  Chen 
and  Mr.  Mayes.  According  to  Ta  Chen, 
in  return  for  helping  Ta  Chen  get  its 
start  in  theU.S.  pipe  market  by  turning 
over  his  customer  lists  to  Ta  Chen,  Mr. 
Mayes  would  become  eligible  for  a  one- 
time payment  should  Ta  Chen  reach  a 
specific  profit  level.  Ta  Chen  suggests 
that  "in  a  cyclical  steel  industry,  where, 
when  profits  are  good,  they  are  great." 
achieving  this  level  of  profit  was 
"almost  an  inevitability."  Case  Brief  at 
135.  Ta  Chen  charges  once  again  that 
the  Department  has  created  a  per  se  rule 
that  pajonent  of  money  by  one  party  to 
another  is  tantamount  to  employment 
by  the  former  of  the  latter.  Rather.  Ta 
Chen  concludes,  this  one-time  profit- 
sharing  payment  conferred  no 
ownership  rights  and  is,  thus,  irrelevant 
to  the  issue  of  related  parties. 

Ta  Chen  next  assails  the  Department's 
characterization  in  the  Preliminary 
Results  that  Ta  Chen  misled  the 
Department  with  respect  to  the  debt- 
financing  arrangements  between  Ta 
Chen  and  San  Shing  and  Ta  Chen  and 
Sun.  According  to  Ta  Chen,  its     . 
descriptions  of  these  arrangements  were 
"consistent"  and  "clear"  throughout 
this  review.  Ta  Chen  insists  that  as  early 
as  July  1994  evidence  submitted  in  the 
stainless  pipe  case  indicated  that  San 
Shing's  accounts  receivable  were  "not 
securing  San  Shing's  debt  to  TCI  but, 
rather,  Ta  Chen's  debt  to  a  Los  Angeles 
bank."  Case  Brief  at  137,  see  also  the 
Department's  Preliminary  Results 
Analysis  Memorandum,  March  4,  1997 
at  6.  Furthermore,  Ta  Chen  disagrees 
with  the  Preliminary  Results' 
conclusion  that  it  had  misled  the 
Department  through  its  various 
characterizations  of  the  debt 
arrangements.  That  Ta  Chen  pursued 
one  argument  to  rebut  the  petitioners' 
submission  as  to  the  implication  of  the 
debt  assignment,  and  later  pursued  a 
different  argument  to  address 
petitioners'  documentary  evidence  of 
those  assignments  is  not,  Ta  Chen 
insists,  a  basis  for  concluding  that  Ta 
Chen  misled  the  Department.  Finally. 
Ta  Chen  avers,  the  relevance  of  Ta 
Chen's  submissions  addressing  the 
security  arrangements  is  unclear  given 
the  "imdefined"  nature  of  the 
Department's  control  test.  Finally,  Ta 
Chen  claims  that  the  alternating 
arguments  cited  in  its  Case  Brief  were 
oiUy  presented  in  the  1992-1993  review 
of  stainless  pipe;  thus,  they  are 
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irrelevant  with  respect  to  a  BIA  decision 
in  this  review  of  pipe  fittings. 

Ta  Chen  claims  further  that  the 
Department's  verification  reports  in  the 
first  administrative  review  of  stainless 
pipe  confirm  that  the  company 
cooperated  fully  with  the  Department. 
Ta  Chen  states  that  it  answered 
accurately  every  question  asked,  and 
supplied  all  requested  documents. 
"There  is,"  Ta  Chen  insists,  "no  record 
evidence  otherwise."  Id.  at  139  and  140. 
Noting  the  free  access  granted  to  the 
Department's  verifiers,  Ta  Chen 
concludes  that  "[n]ever  once  did  the 
verifiers  state  that,  per  a  control 
standard  for  relatedness,  they  were  now 
going  to  address  common  indicia  of 
control,  or  ask  questions  thereon.  There 
are  no  statements  in  any  of  the 
verification  reports  otherwise."  Case 
Brief  at  140.  Ta  Chen  dismisses  the 
Preliminary  Results'  claim  that  Ta  Chen 
withheld  relevant  information  fi-om  the 
verifiers  "[djespite  repeated  probing  by 
[the]  verifiers,  "  claiming  that  the 
Preliminary  Results  failed  to  explain 
what  this  "repeated  probing"  involved. 
Id,  quoting  the  Department's 
Preliminary  Results  Analysis 
Memorandum  at  7.  Ta  Chen  claims  that 
the  concern  expressed  by  the 
Department  during  verification  was 
whether  one  party  owned  the  other,  not 
whether  one  party  controlled  another. 
"Nothing  was  said  or  asked  by  the 
verifiers  to  suggest  otherwise."  Id.  The 
Department  cannot,  Ta  Chen  insists, 
resort  to  BIA  where  it  "does  not  have 
the  information  it  wants  because  it  did 
not  ask  the  right  questions."  Id.  at  141. 
Furthermore,  even  if  an  alleged  failure 
to  be  forthcoming  in  the  October  1994 
verification  of  stainless  pipe  could  be 
cited  as  grounds  for  adverse  BIA  in  the 
1992—1993  review  of  that  case,  Ta  Chen 
continues,  such  is  not  the  case  for  the 
1992 — 1994  administrative  review  of 
pipe  fittings.  Conceding  that  it  has,  in 
fact,  entered  the  relevant  portions  of  the 
1994  pipe  verification  reports  into  the 
record  of  this  review  of  butt-weld  pipe 
fittings  (and  in  the  1993 — 1994  review 
of  stainless  pipe),  Ta  Chen  nevertheless 
insists  that  it  "did  not  use  the 
verification  in  the  first  pipe  review  to 
conceal  its  relationship  with  [San  Shing 
and]  Sun  in  these  other  reviews."  Case 
Brief  at  142. 

Comparing  its  treatment  at  the  hands 
of  the  Department  in  the  instant  review 
to  that  of  respondents  in  other 
proceedings,  Ta  Chen  suggests  that  the 
Department  has  elsewhere  allowed  far 
more  egregious  conduct  to  pass  without 
resort  to  first-tier  BIA.  For  example,  Ta 
Chen  cites  a  review  of  Antifriction 
Bearings  (except  Tapered  Roller 
Bearings)  From  France,  et  al.,  57  FR 


28360  (June  24,  1992),  where  the 
Department  applied  uncooperative  BIA 
only  to  those  companies  that  failed  to 
respond  to  the  questionnaire  altogether. 
There,  Ta  Chen  submits,  the  Department 
applied  second-tier  BIA  to  other  firms 
despite  "extensive  misrepresentations 
and  omission  in  (the  firms'] 
questionnaire  responses."  Id.  Likewise, 
Ta  Chen  cites  Emerson  Power 
Transmission  Corp.  v.  United  States, 
903  F.  Supp.  48  (CIT  1995)  (Emerson), 
and  NSK.  Ltd.  v.  United  States,  910 
F.Supp.  663  (CIT  1995)  (NSK)  for  the 
proposition  that  second-tier  BIA  is 
"proper  and  consistent  with" 
Departmental  practice  where  a 
respondent  has  tried  but  failed  to 
cooperate.  Id.  at  144,  quoting  NSK,  Ltd. 
V.  United  States.  In  addition,  Ta  Chen 
avers,  a  Binational  Panel  Review 
convened  pursuant  to  Article  1904  of 
4he  North  American  Free  Trade  Act 
concluded  that  the  Department  must 
impose  second-tier  BIA  in  hght  of  the 
respondents'  "repeated  efforts  to 
provide  answers  to  the  Department's 
numerous  questionnaires."  Id. 

Ta  Chen  notes  that  the  Department 
applied  second-tier  BIA  in  Certain 
Small  Business  Telephones  From 
Taiwan,  59  FR  66912  (December  28, 
1994),  and  Certain  Fresh  Cut  Flowers 
From  Colombia,  59  FR  15159  (March  31, 
1994),  even  though  respondents  in  these 
proceedings  improperly  reported  U.S. 
sales  to  related  parties,  improperly 
classified  ESP  sales  as  PP  sales,  and 
misreported  data  which  were  crucial  to 
the  dumping  calculations.  In  Sugiyama 
Chain  Co.,  Ltd.  v.  United  States.  852  F. 
Supp.  1003  (CIT  1994),  a  case  spanning 
seven  review  periods,  Ta  Chen  points 
out  that  the  Department  relied  upon 
second-tier  cooperative  BIA  despite 
Sugiyama's  failure  to  report  its  sixty 
percent  equity  relationship  with  its 
"dominant"  home  market  customer.  In 
addition,  Ta  Chen  claims,  the 
Department  found  that  Sugiyama  failed 
to  provide  its  financial  statements,  had 
significant  unrecorded  transactions,  and 
could  not  reconcile  its  U.S.  and  home 
market  sales  listings.  Yet,  Ta  Chen 
asserts,  the  Department  applied 
cooperative  BIA  in  all  but  one  of  the 
seven  reviews  at  bar.  Ta  Chen  argues 
that  because  it  distlosed  the  information 
upon  which  the  Department  based  its 
related-party  determination  (as  distinct 
from  the  Sugiyama  case,  where  the 
Department  discovered  this/information 
on  its  own),  Ta  Chen  should  not  be  a 
candidate  for  first-tier  unceoperative 
BIA. 

As  for  the  choice  of  a  BIA  margin,  Ta 
Chen  takes  issue  with  the  Department's 
use  of  the  highest  margin  from  the 
petition  as  BIA  in  the  Preliminary 


Results.  In  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand,  62  FR 
17590  (April  10,  1997),  Ta  Chen 
maintains,  the  Department  used  an 
average  of  the  petition  margins  as  BIA 
even  though  (i)  The  Department 
discovered  purchases  from  and  sales  to 
affiliated  parties  and  (ii)  The  parties' 
affiliation  was  evident  on  the  basis  of 
common  stock  ownership  and,  thus,  the 
respondent  should  have  known  to 
report  the  affiliated-party  transactions. 
Similarly,  according  to  "fa  Chen,  in 
Brass  Sheet  and  Strip  From  Sweden,  57 
FR  29278  (July  1,  1992),  the  Department 
rejected  a  respondent's  questionnaire 
response  in  toto.  applying  first-tier  BIA: 
yet,  Ta  Chen  notes,  despite  what  it 
characterizes  as  the  more  egregious 
faihngs  of  the  company's  questionnaire 
response,  the  Department  assigned  as 
adverse  BIA  the  respondent's  own 
margin  from  the  LTFV  investigation. 
Selection  of  a  BIA  margin,  Ta  Chen 
asserts,  should  be  based  upon  an 
objective  reading  of  the  respondent's 
cooperation,  rather  than  any  subjective 
and  speculative  standard  of  intent.  Id.  at 
148  and  151. 

Ta  Chen  urges  the  Depeulment  to  use 
as  BIA  Ta  Chen's  cash  deposit  rate  from 
the  LTFV  investigation,  claiming  this 
would  be  sufficient  to  "motivate 
cooperation"  on  the  part  of  Ta  Chen.  Id. 
at  153.  Ta  Chen  reasons  that  it  requested 
the  three  pending  administrative 
reviews  in  order  to  reduce  its 
antidumping  liabilities;  if  the 
Department  reinstated  the  prior  cas^ 
deposit  rate  of  3.27  percent,  "Ta  Chen's 
purpose  in  participating  in  these 
reviews  will  have  been  completely 
undermined."  Case  Brief  at  153.  Ta 
Chen  draws  a  distinction  between  the 
pending  review  of  pipe  fittings  and 
other  cases  wherein  a  respondent  is 
required  to  participate  in  an 
administrative  review  sought  by  a 
petitioner;  in  the  latter  case.  Ta  Chen 
argues,  the  threat  of  a  higher  margin 
suggested  by  petitioner  serves  to  induce 
respondents'  cooperation.  This  is 
especially  so,  Ta  Chen  argues,  where  the 
possible  revocation  of  the  antidumping 
duty  order  with  respect  to  the 
respondent  hangs  in  the  balance.  Ta 
Chen  suggests  that  it  requested  the  first 
reviews  of  pipe  fittings  and  stainless 
pipe  with  the  expectation  that  it  would 
receive  zero  or  de  minimis  margins  in 
all  three  and,  thereby,  be  eligible  for      - 
revocation.  In  fact,  Ta  Chen  notes,  it 
requested  revocation  of  the  welded 
stainless  steel  pipe  order  during  the 
1994-1995  review  of  that  case.  Failure 
to  cooperate  in  the  instant  reviews,  Ta 
Chen  concludes,  would  defeat  Ta 
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market  since  publication  of  the 
antidumping  duty  order.  Ta  Chen 
claims  that  it  is  no  longer  forced  to 
compete  against  other  Taiwanese 
producers  of  stainless  steel  products 
who,  according  to  Ta  Chen,  largely 
withdrew  from  the  U.S.  market  after  the 
imposition  of  antidumping  duties.  In 
support  of  this  contention,  Ta  Chen 
quotes  from  a  1996  determination  by  the 
Canadian  International  Trade  Tribunal 
which  concludes  that  "Taiwanese 
producers  other  than  Ta  Chen  have  been 
excluded  from  the  U.S.  market."  Ta 
Chen's  Case  Brief  at  166  and  167.  Ta 
Chen  also  insists  that  the  health  of  the 
U.S.  industry  has  improved  markedly 
since  the  original  investigation  in  this 
case.  Id.  at  162  and  163,  citing  Welded 
Stainless  Steel  Pipe  From  Malaysia,  ITC 
Pub.  No.  2744  (March  1994). 

According  to  Ta  Chen,  petitioner's 
inaction  is  especially  relevant  in  light  of 
statements  made  by  representatives  of 
the  US  industry  in  other  antidumping 
proceedings.  For  instance,  Ta  Chen 
claims  that  the  US  industry  testified 
before  the  Commission  in  the 
investigation  of  welded  stainless  steel 
pipe  from  Malaysia  that  the  imposition 
of  antidumping  duties  on  stainless  pipe 
from  Taiwan  had  effectively  eliminated 
dumping  by  Taiwanese  producers.  See 
ITC  Pub.  No.  2744  at  I-IO.  Ta  Chen  cites 
a  telephone  conversation  purportedly 
held  between  the  president  of  a  US  pipe 
producer  and  Robert  Shieh  wherein  this 
individual  stated  that  he  did  not  think 
a  review  of  Ta  Chen  was  necessary.  Case 
Brief  at  158.  In  a  similar  vein,  Ta  Chen 
cites  the  testimony  of  Mr.  Avento. 
president  of  the  US  pipe  producer 
Bristol  Metals,  insisting  that  "Taiwan 
imports  have  been  checked  by  the 
antidumping  laws."  Ta  Chen's  Case 
Brief  at  162,  quoting  Economic  Effects  of 
Antidumping  and  Countervailing  Duty 
Orders  and  Suspension  Agreements,  ITC 
Pub.  No.  2900  (June  1995).  Ta  Chen 
argues  that  these  statements  "support  a 
[zero]  percent  dumping  finding  for  Ta 
Chen."  Id.  at  163.  Furthermore.  Ta  Chen 
suggests  that  these  statements,  coming 
after  the  original  petition  in  this  case, 
are  more  indicative  of  present  market 
conditions.  Ta  Chen  also  cites  to 
statements  submitted  by  Ta  Chen  into 
the  record  of  this  review  from  the  pipe 
company  president  and  another 
purchaser  of  Ta  Chen's  pipe  and  pipe 
fittings,  both  claiming  that  "Ta  Chen 
could  not  have  been  dumping  at  a 
significant  rate  during  this  period" 
through  San  Shing  and  Sun.  Case  Brief 
at  164.  Taken  together,  Ta  Chen  submits 
that  petitioner's  failure  to  request  a 
review,  and  the  subsequent  statements 
as  to  the  state  of  the  U.S.  market  for 


stainless  steel  pipe  products  after 
imposition  of  antidumping  duties, 
indicate  that  petitioner  has  "repudiated 
[the  76.20  percent  margin]  as 
inapplicable  to  more  recent  time 
periods,  including  the  period  of  [this 
review]."  Id.  at  165.  Furthermore,  Ta 
Chen  argues,  the  BIA  rate  from  the 
LTFV  investigation  applied  to  producers 
other  than  Ta  Chen  and  is,  thus, 
"irrelevant  and  unlawful." 

Petitioner  assails  Ta  Chen's  attempts 
"to  unfairly  imdermine  and  manipulate 
the  antidumping  process  to  its  own 
advantage,"  claiming  that  Ta  Chen's 
comportment  in  this  review  warrants 
nothing  less  than  first-tier, 
uncooperative  BIA.  Rebuttal  Brief  at  2. 
By  standing  firm  in  asserting  that  Ta 
Chen  is  not  related  to  San  Shing  and 
Sun,  petitioner  charges,  Ta  Chen  makes 
"a  complete  mockery  of  both  law  and 
reason."  Id.  at  6.  Rather,  petitioner 
continues,  Ta  Chen's  behavior 
underscores  its  persistent  unwillingness 
to  cooperate  with  the  Department  in  this 
review.  Additional  evidence  of  Ta 
Chen's  uncooperative  stance,  petitioner 
suggests,  is  its  insistence  on  treating  the 
identities  of  certain  of  its  so-called 
expert  witnesses  as  business  proprietary 
information,  thus  preventing  public 
disclosure  of  these  individuals'  names. 
Petitioner  hints  that  the  true  reason  for 
requesting  proprietary  treatment  of 
these  individuals'  identities  is  that  their 
testimony  does  not  reflect  accurately 
common  practices  in  the  industry  and, 
therefore,  the  individuals  are  loathe  to 
have  the  stainless  steel  community  at 
large  know  of  their  role  in  "such 
deception."  Id.  at  7. 

According  to  petitioner,  the  timing 
and  quality  of  Ta  Chen's  revelations  in 
this  review  make  cle»r  that  Ta  Chen 
"deliberately  ignored  and/or  refused  to 
cooperate"  with  the  Department's 
requests  for  factual  information.  Id. 
Further.  Ta  Chen's  continued  obstinacy 
is  made  manifest  in  Ta  Chen's  Case 
Brief,  providing  vivid  testimony  that  Ta 
Chen  still  refuses  to  cooperate  and  is 
actively  impeding  this  review.  Id.  Ta 
Chen's  insistence  on  reporting  its  sales 
to  San  Shing  and  Sun,  rather  than  its 
first  sales  to  truly  unrelated  parties, 
petitioner  maintains,  has  deprived  the 
Department  of  the  necessary  sales 
database  for  calculating  Ta  Chen's 
margin  in  this  review.  That  Ta  Chen  has 
"clearly  and  deliberately  withheld 
factual  information  explicitly  requested 
by  the  Department,"  petitioner  ^gues, 
dictates  that  the  Department  base  Ta 
Chen's  margin  on  total  first-tier  BIA.  Id. 
at  8. 

Petitioner  insists  that  there  was,  in 
fact,  no  ambiguity  with  respect  to  the 
Department's  definition  of  related 
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parties  and  the  specific  sales  data  the 
Department  requested  in  this  review. 
Rather  than  being  a  cooperative 
respondent,  petitioner  avers  that  Ta 
Chen  deliberately  misled  the 
Department  and  only  revealed  the  true 
nature  of  its  ties  to  San  Shing  and  Sun 
when  the  Department  opted  to  verify  Ta 
Chen's  responses  in  the  1994-1995 
review  of  welded  stainless  steel  pipe.  Id. 
Ta  Chen's  protestations  that  it  did.not 
apprehend  that  the  Department  might 
possibly  find  it  related  to  San  Shing, 
petitioner  asserts,  are  "laughable." 

Citing  Ta  Chen's  behavior  in  other 
proceedings  before  the  Department, 
petitioner  points  to  what  it  characterizes 
as  a  pattern  of  deception  in  "its  overall 
track  record  in  the  U.S.  antidumping 
arena."  Rebuttal  Brief  at  8.  For  example, 
petitioner  continues,  in  an  investigation 
of  stainless  steel  flanges  from  Taiwan, 
Ta  Chen  insisted  on  participating  as  a 
voluntary  respondent,  even  though, 
petitioner  alleges,  Ta  Chen  was  not  a 
producer  of  the  subject  merchandise 
and  had  not  up  to  that  time  supplied 
stainless  steel  flanges  to  the  U.S.  market. 
Only  when  the  Department  was 
preparing  to  verify  Ta  Chen's  sales  and 
cost-of-production  responses,  petitioner 
maintains,  did  Ta  Chen  abruptly 
withdraw  from  the  investigation  and 
accept  the  "all  others"  margin  of  48 
percent.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Forged  Stainless  Steel  Flanges  From 
Taiwan,  58  FR  68859  (December  29, 
1993)  (Flanges  From  Taiwan).  When 
considered  with  Ta  Chen's  behavior  in 
the  reviews  of  stainless  pipe  and  pipe 
fittings,  petitioner  argues,  this  pattern  of 
behavior  indicates  Ta  Chen's  "strategy 
of  manipulating  U.S.  dumping  law  to  its 
advantage."  Id.  at  10. 

Because  Ta  Chen  "repeatedly  and 
deliberately  lied  to  the  Department" 
concerning  its  U.S.  sales  in  this  review, 
petitioner  contends,  Ta  Chen  deserves 
to  be  treated  as  an  uncooperative 
respondent,  and  to  receive  total,  first- 
tier  BIA  as  the  basis  for  its  margin.  Id. 
Petitioner  suggests  that  U.S. 
antidumping  law  is  essentially  fair 
"when  ail  parties  cooperate  by 
providing  timely,  factual,  reliable 
information"  to  the  Department. 
However,  petitioner  continues,  a 
respondent  debases  this  fairness 
through  submission  of  "untimely, 
inaccurate,  unreliable,  misleading 
information"  at  the  expense  of  those 
parties  who  do  cooperate.  Id.  In  such 
cases,  petitioner  argues,  the  Department 
must  take  fair  and  decisive  action  to 
protect  the  integrity  of  the 
administrative  review  process  for  all 
interested  parties,  both  respondents  and 
petitioners.  In  light  of  Ta  Chen's 


behavior  in  the  instant  proceeding, 
petitioner  concludes,  the  Department 
must  continue  to  base  Ta  Chen's  margin 
upon  the  76T20  percent  BIA  rate. 

Department's  Position 

As  is  clear  from  our  responses  to 
Comments  One  and  Two,  we  believe 
that  Ta  Chen  submitted  the  improper 
body  of  U.S.  sales  to  the  Department. 
We  believe  that  the  U.S.  sales  data 
submitted  by  Ta  Chen  in  the  1992-1994 
administrative  review  cannot  be  relied 
upon  in  calculating  Ta  Chen's  dumping 
margin.  These  flaws  affect  such  a  vast 
majority  of  Ta  Chen's  U.S.  sales  in  this 
review  as  to  render  its  questionnaire 
responses  unuseable  in  toto. 

We  also  agree  with  petitioner  that, 
through  its  persistent  refusal  to  disclose 
fully  its  relationships  with  San  Shing 
and  Sun,  despite  our  manifest  interest 
in  these  relationships,  Ta  Chen  impeded 
the  conduct  of  this  administrative 
review  and  did  not  act  to  the  best  of  its 
ability  by  providing  complete,  accurate 
and  verifiable  responses  to  the 
Department's  questionnaires. 

As  a  factual  matter,  we  reject  Ta 
Chen's  claims  that  the  Department  never 
clearly  requested  information  from  Ta 
Chen  concerning  its  sales  to  unrelated 
customers  in  the  United  States,  or  that 
the  Department  was  in  some  way  remiss 
in  failing  to  seek  data  on  San  Shing's  or 
Sun's  downstream  sales.  In  fact,  the 
only  reason  we  did  not  insist 
immediately  that  Ta  Chen  report  San 
Shing's  and  Sun's  sales  as  its  first  sales 
to  unrelated  customers  in  the  United 
States  is  because  the  full  extent  of  these 
extraordinary'  relationships  was  not 
known  until  two-and-a-half  years  after 
we  had  received  Ta  Chen's  original 
response.  In  our  original  antidumping 
questionnaire,  issued  July  20, 1994,  we 
asked  Ta  Chen  to  report  its  first  U.S. 
sales  to  uru^lated  customers,  and 
provided  the  statutory  definition  of 
related  parties,  including  the  references 
to  parties  being  related  "through  stock 
ownership  or  control  or  otherwise,"  at 
Appendix  II.  Ta  Chen  instead  reported 
sales  to  numerous  customers, 
representing  each  of  these  as  Ta  Chen's 
separate  and  unrelated  customers. 
Despite  the  fact  that  well  over  eighty 
percent  of  Ta  Chen's  U.S.  sales  in  the 
instant  review  were  to  San  Shing,  Ta 
Chen  never  acknowledged  this 
company's  existence  in  its  initial 
questionnaire  response.  When 
petitioners  in  the  stainless  pipe  case 
first  obtained  business  and  real  estate 
records  indicating  that  Ta  Chen  might 
be  related  to  these  parties,  Ta  Chen 
admitted  the  existence  of  San  Shing, 
and  presented  the  wholly  unconvincing 
story  of  San  Shing's  entrance  into  the 


United  States  market  (see  below  for 
more  on  this  point). 

As  the  pipe  petitioners  adduced 
additional  evidence  pointing  to  Ta 
Chen's  concealment  of  relevant 
information,  Ta  Chen  proffered 
arguments  why  the  Department  should 
not  inquire  further  into  these 
relationships.  Due  to  petitioners'  related 
party  allegations,  the  Department  sent  a  ' 
team  of  five  verifiers  to  "Tainan  and 
three  to  Long  Beach  in  October  1994  to 
verify'  Ta  Chen's  questionnaire 
responses  in  the  1992-1993  review  of 
welded  stainless  steel  pipe.  Ta  Chen 
argues  now  that  the  results  of  these 
verifications,  as  outlined  in  the 
Department's  reports  for  the  record, 
prove  conclusively  that  Ta  Chen 
cooperated  fully  in  this  review.  To  the 
contrary,  the  results  of  these 
verifications  do  not  support  Ta  Chen's 
repeated  claims  that  it  cooperated  with 
the  Department.  Despite  an  extensive 
verification  of  related-party  issues,  Ta 
Chen  withheld  all  of  the  information 
concerning  its  extensive  ties  to  San 
Shing  and  Sun.  We  were  able  to  verify 
only  those  aspects  of  the  control  indicia 
for  which  the  stainless  pipe  petitioners 
had  already  produced  documentary 
evidence  for  the  record:  Ta  Chen 
provided  information  concerning  (i)  The 
dates  Mr.  McLane  allegedly  sold  his 
stock  in  Ta  Chen,  and  (ii)  Mr.  Shieh's 
ownership  of  the  real  property  allegedly 
rented  first  to  San  Shing  and  then  to 
Sun,  including  the  arm's-length  nature 
of  the  monthly  rents  charged  by  Mr. 
Shieh.  Despite  having  free  access  to  any 
employee,  and  despite  reviewing  TCI's 
correspondence  files  with  relevant 
customers,  including  San  Shing  and 
Sun,  and  Ta  Chen's  correspondence 
files  with  TCI.  we  did  not  find  a  single 
memorandum,  letter,  facsimile  message, 
phone  message,  or  any  other 
communication  concerning  the  check- 
signing  ability,  the  computer  access,  the 
debt-financing  arrangements,  the  shared 
employees,  etc.  And,  Ta  Chen's 
protestations  notwithstanding,  the 
verifiers  did  indeed  ask  questions  about, 
inter  alia,  the  facts  of,  and  reasons  for, 
Mr.  McLane's  establishment  of  the 
second  "Sun  Stainless,  Inc.,"  Mr. 
Shieh's  rental  of  property  to  San  Shing 
and  Sun,  and  other  questions  about 
their  dealings.  The  Department  went  so 
far  as  to  poll  other  offices  within  the 
International  Trade  Administration  for 
information  on  Ta  Chen,  and  to 
interview  third  parties,  such  as  the 
president  of  San  Shing  Hardware 
Works,  Ltd.  in  Tainan  and  several  of  Ta 
Chen's  putative  U.S.  agents  (including 
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lalfter  the  imposition  of  the  antidumping 
duty  order  on  Istainless  pipe).  Ta  Chen 
turned  to  San  Shing  Hardware  Works,  USA 
(San  Shing  USA).  San  Shing  USA  was 
established  bv  the  president  of  San  Shing 
Hardware  Works  Co.,  Ltd.  (San  Shing 
Taiwan)  to  sell  pipe  products  and  fasteners 
in  the  United  States  out  of  a  U.S.  warehouse. 

Ta  Chen  officials  stated  that  San  Shing 
USA  contacted  Ta  Chen's  former  sales 
representatives  in  the  United  States  and 
established  an  arrangement  whereby  San 
Shing  USA,  an  unknown  in  the  U.S.  pipe 
market,  could  sell  Ta  Chen  pipe  using  these 
representatives'  names  on  a  [dbaj  basis. 

Ta  Chen's  February  7,  1997  submission 
at  47  (emphasis  added;  Ta  Chen's 
bracketing  omitted). 

Ta  Chen,  therefore,  elected  to  rely 
upon  San  Shing,  a  company  with  no 
prior  experience  in  the  stainless  steel  or 
tubular  products  industries,  to  replace 
TCI  as  its  sole  distributor  of  stainless 
steel  pipe  fittings  and  stainless  pipe  in 
the  United  States.  Having  made  this 
decision.  San  Shing  then  purportedly  on 
its  own  struck  deals  with  knovm  pipe 
dealers  in  the  United  States  who  had 
been  prior  TCI  customers,  whereby  San 
Shing  would  use  these  dealers'  names  as 
dbas.  The  customers  would  then  turn 
over  their  customer  lists  to  San  Shing 
and  stand  aside,  allowing  San  Shing 
effectively  to  replace  them  in  the 
distribution  chain.  However,  having 
gone  to  such  lengths  to  secure  the 
names  of  known  players  in  the  U.S. 
market,  San  Shing  then  funneled  the 
majority  of  its  sales  through  the  one 
previously  unknown  dba,  "Sun 
Stainless,  Inc." 

However,  as  petitioners  in  the 
stainless  pipe  case  pointed  out.  this 
arrangement  makes  neither  commercial 
nor  logical  sense.  See  the  October  12. 
1994  submission  of  Collier  Shannon  Rill 
&  Scott  at  7.  According  to  Ta  Chen's 
narrative  account.  San  Shing  "was  not 
a  well-known  name  in  the  U.S.  pipe 
business."  Ta  Chen's  December  13, 1996 
submission  at  54.  Therefore.  San  Shing. 
operating  under  its  various  dba  names, 
e.g..  Sun  and  Anderson  Alloys,  sold  Ta 
Chen  pipe  and  pipe  fittings  to  the  same 
customers  who  formerly  purchased  pipe 
from  TCI's  customers,  e.g..  Sun  and 
Anderson  Alloys.  The  stated  reason  for 
this  arrangement  is  that  downstream 
purchasers  who  did  not  know  San  Shing 
would  be  put  at  ease  by  allowing  them 
to  deal  with  a  name  they  knew.  But 
clearly  Sun's  and  Anderson's  former 
customers  knew  with  whom  they  were 
dealing.  If  San  Shing  replaced  these 
dealers,  their  customers  would  not  "feel 
more  comfortable"  because  they  were 
buying  pipe  from  "San  Shing.  dba  Sun 
Stainless."  or  "San  Shing.  dba  Anderson 
Alloys."  On  a  more  elementary  level, 


this  narrative  would  have  us  believe 
that  established  pipe  distributors  in  the 
United  States,  who  earned  their  income 
by  purchasing  pipe  fittings  from  TCI 
and  reselling  them  after  a  markup  to 
various  end  users,  simply  stepped  aside 
and  allowed  San  Shing  to  use  their 
businesses'  names  to  sell  to  their  former 
customers.  Such  a  step  is  inconsistent 
with  commercial  reality,  and  yet  Ta 
Chen  claims  to  have  found  not  one,  but 
eight  stainless  pipe  products 
distributors  amenable  to  this 
arrangement. 

Ta  Chen  also  misstated  the  origins  of 
the  dba  names  themselves.  In  a 
December  20.  1996  submission  in  the 
1994-1995  review  of  stainless  pipe  Ta 
Chen,  again  quoting  the  Department's 
verification  reports,  explained  that: 

[Ta  Chen]  officials  stated  that  San  Shing 
USA  contacted  Ta  Chen's  former 
representatives  in  the  United  States  and 
established  an  arrangement  whereby  San 
Shing  USA,  an  unknown  in  the  U.S.  pipe 
market,  could  sell  Ta  Chen  pipe  using  the 
representative's  names  on  a  [dba]  basis. 
According  to  TCI.  its  sales  representatives 
readily  agreed. 

Ta  Chen's  February  7. 1997  submission 
at  62,  quoting  the  Department's 
November  6,  1996  verification  reports. 
To  verify  this  claim  the  Department 
introduced  into  the  record  of  this  review 
Ta  Chen's  U.S.  customer  list  from  the 
LTFV  investigation  of  stainless  pipe. 
See  Memorandum  for  the  File,  February 
24.  1997.  The  most  significant  dba 
name,  "Sun  Stainless,  Inc.,"  is  not 
found  on  this  list.  In  fact,  only  three  of 
the  admitted  eight  dbas  were  prior  Ta 
Chen  customers.  In  explaining  the  need 
for  San  Shing  to  use  dbas  and  how  San 
Shing  came  to  select  the  names  it  used, 
Ta  Chen  misstated  the  origins  of  these 
names,  and  never  explained  for  the 
record  where  the  dba  names,  most 
significantly  "Sim  Stainless.  Inc.." 
originated.  Ta  Chen  explains  its  earlier 
misstatements  by  arguing  in  its  case 
brief  that  its  November  12.  1996 
submission  in  the  1994-1995  pipe 
review  did  not  claim  that  "all"  the  dba 
names  were  those  of  prior  TCI 
customers.  While  this  is  true.  Ta  Chen 
did  so  claim  when  first  confronted  with 
the  pipe  petitioners'  knowledge  of  San 
Shing's  and  Sun's  existence.  Given  the 
absence  of  evidence  on  the  record  that 
any  sale  of  assets  to  Frank  McLane  ever 
took  place  (aside  from  Ta  Chen's 
undocumented  claims),  given  the  lack  of 
clarity  surrounding  Sun's  1992 
founding,  and  given  Ta  Chen's  failure  to 
document  for  the  record  precisely  how 
and  why  San  Shing  came  to  use  dba 
names  in  the  first  place,  Ta  Chen's 
version  of  events  is  neither  credible  nor 
supported  by  evidence. 
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Other  factual  aspects  of  the  record  are 
also  troubling.  For  example,  we 
continue  to  believe  that  the  sales 
contract  involving  Chih  Chou  Chang 
and  Robert  Shieh  was,  in  fact,  highly 
unusual.  Ta  Chen  argues  that  sales 
contracts  with  no  prices  are 
commonplace  when  such  transactions 
are  customary  between  the  parties,  or 
where  the  date  of  delivery  is  in  doubt. 
That  was  certainly  not  the  case  here. 
These  transactions  were  not  a 
"customary  practice"  between  Ta  Chen 
and  San  Shing,  they  were  one-time 
deals  involving  the  transfer  of  Ta  Chen's 
entire  existing  inventory  of  stainless 
steel  pipe  and  stainless  steel  pipe 
fittings  to  San  Shing.  Delayed  delivery 
was  also  not  at  issue,  as  delivery  was 
immediate,  with  Robert  Shieh  arranging 
to  move  the  merchandise  from  one  of 
his  properties  (TCI's  warehouse)  ta 
another  of  his  properties  nearby,  rented 
to  San  Shing.  The  relevance  of  the 
contract  in  the  present  discussion  is  that 
its  commercially-unrealistic  terms 
further  indicate  that  San  Shing  was 
crafted  by,  and  related  to,  Ta  Chen.  We 
stand  by  oiar  preliminary  conclusion 
that  "[t]he  terms  of  this  contract  do  not 
comport  with  Ta  Chen's  repeated 
assertions  that  San  Shing  was  new  to 
the  pipe  trade,  and  so  lacked  familiarity 
with  the  U.S.  pipe  market  that  it  was 
compelled  to  use  'dba'  names  which 
'soimded  more  American.' "  Preliminary 
Analysis  Memorandum,  March  4,  1997, 
at  7  and  8  (original  bracketing  omitted). 

We  also  disagree  with  Ta  Chen's 
description  of  the  activities  of  W. 
Kendall  Mayes.  The  record  cleeirly 
indicates  that  Mr.  Mayes,  working  with 
TCI  since  its  inception,  took  over  the 
day-to-day  management  of  first  San 
Shing  and  then  Sun  Stainless  at  the 
insistence  of  Ta  Chen,  and  not  as  a  free 
agent  who  coincidentally  migrated 
between  these  three  firms  as  a  normal 
result  of  normal  relocations  within  a 
tightly  restricted  industry  environment. 
As  to  the  "independent  contractor" 
relationship  with  Ta  Chen,  the  record 
evidence  indicates  that  Mr.  Mayes 
worked  exclusively  on  behalf  of  Ta 
Chen,  used  Ta  Chen  office  space  and 
equipment,  was  paid  monthly  by  Ta 
Chen,  was  covered  under  Ta  Chen's 
group  health  insurance  policy  (even 
after  he  putatively  ended  his 
employment  with  Ta  Chen),  and 
continued  to  enjoy  substantial  financial 
benefits  from  his  relationships  with  Ta 
Chen  and  Mr.  Shieh  long  after  this 
relationship  allegedly  ended. 
Furthermore,  in  return  for  this 
"independent  contractor"  relationship, 
Mr.  Mayes  had  to  provide  to  Ta  Chen 
his  own  list  of  customers,  thus 


effectively  selling  his  business  to  Ta 
Chen.  We  also  disagree  with  Ta  Chen's 
conclusion  that  the  one-time  payment  to 
Mr.  Mayes  conferred  no  control  over 
pricing.  Rather,  given  Mr.  Mayes's 
successive  roles  as  sales  manager  for 
TCI,  San  Shing,  and  Sun  Stainless, 
together  with  Ta  Chen's  admitted  role  in 
negotiating  the  final  prices  between  San 
Shing  and  Siui  and  their  imrelated 
customers,  the  record  indicates  that  Mr. 
Mayes  enjoyed  a  knowledge  and  control 
of  prices  unknown  between  imrelated 
parties.  Finally,  with  a  sizeable  payment 
to  Mr.  Mayes  from  Ta  Chen  dependent 
upon  Ta  Chen's  profitability,  Mr. 
Mayes's  own  self-interest  lay  not  in 
negotiating  truly  arm's-length  prices 
between  San  Shing  and  Sun  and  Ta 
Chen,  but  in  maximizing  Ta  Chen's 
profits  in  these  transactions.  This 
relationship  further  buttresses  the 
Department's  Preliminary  Results 
determination  that  these  transactions   ^ 
were  not,  in  fact,  at  arm's-length.  Rather 
than  enforcing  a  "per  se"  rule 
concerning  the  exchange  of  money 
between  Ta  Chen  and  Mr.  Mayes,  we 
have  drawn  the  only  reasonable 
conclusion  possible  in  light  of  the 
record  evidence. 

As  for  sales  made  to  Anderson  Alloys, 
Ta  Chen  mistakenly  argues  that  the 
Department  can  sort  these  sales  by 
customer  address  to  segregate  sales 
made  to  the  "real"  Anderson  Alloys  in 
South  Carolina  from  those  made  to  the 
dba  Anderson  Alloys.  However,  we 
have  no  idea  which  sales  are  to  which 
entity,  as  Ta  Chen  used  the  same 
address  and  customer  code  for  both 
Andersons.  More  to  the  point,  the 
ability  to  segregate  sales  to  Charles 
Reid's  Anderson  and  sales  to  San 
Shing's  dba  Anderson  would  have  no 
bearing  on  our  decision  to  resort  to  total 
first-tier  BIA.  Rather,  we  caimot  "use 
only  portions  of  a  response  that  were 
verifiable  since  this  'would  allow 
respondents  to  selectively  submit  data 
that  would  be  to  their  benefit  in  the 
analysis  of  their  selling  practices.' " 
Cbinsung  Industries  Co.,  Ltd.  et  al.  v. 
United  States.  705  F.  Supp  598,  601 
(CIT  1989)  (citations  omitted).  As  the 
Court  noted  in  Persico  Pizzamiglio,  S.A. 
V.  United  States,  by  allowing  the 
Department  "to  reject  a  submission  in 
toto,  the  court  encourages  full 
disclosure  by  the  respondent,  because 
only  full  disclosure  will  lead  to  a 
dumping  margin  lower  than  that 
established  by  employing  BIA."  Persico 
Pizzamiglio,  S.A.  v.  United  States,  18 
err  299  (CIT  1994). 

Finally,  with  respect  to  Ta  Chen's 
reliance  upon  the  statements  of  Messrs. 
Avento  and  Reid  to  support  its 
arguments,  we  note  Bristol  Metal's  and 


Mr.  Avento's  longstanding  affiliation 
with  Ta  Chen.  Bristol  Metals  was  one  of 
Mr.  Shieh's  original  partners  in 
founding  Ta  Chen,  and  Joseph  Avento 
himself  was  at  one  time  on  Ta  Chen's 
board  of  directors.  See,  e.g.,  Ta  Chen's 
September  19,  1994  questionnaire 
response  at  Exhibit  2,  and  Ta  Chen's 
December  13,  1996  submission  at  50. 
Mr.  Avento  later  joined  the  petitioners 
in  the  stainless  pipe  case  in  initiating 
that  investigation.  He  now  appears 
before  the  Department  as  Ta  Chen's 
witness  and  advocate.  Neither  in  its  case 
brief  nor  in  its  original  filing  of  Mr. 
Avento's  statement  has  Ta  Chen  elected 
to  reveal  the  current  relationships 
between  Ta  Chen,  Bristol  Metals,  and 
Mr.  Avento,  such  as  whether  Ta  Chen 
and  Bristol  make  purchases  from  each 
other,  or  whether  either  holds  stock  in 
the  other.  Given  Mr.  Avento's  ongoing 
ties  to  Mr.  Shieh  and  Ta  Chen,  the 
unsubstantiated  nature  of  his  testimony, 
and  Ta  Chen's  unwillingness  to  disclose 
for  the  record  Mr.  Avento's  current 
dealings  with  Mr.  Shieh  and  Ta  Chen, 
we  are  unable  to  establish  his  credibility 
as  a  witness  about  the  U.S.  stainless 
steel  pipe  and  pipe  fittings  industries  as 
a  whole. 

As  for  Charles  Reid,  Ta  Chen 
acknowledges  for  the  public  record  that 
Mr.  Reid,  using  at  least  three  trade 
names,  was  a  customer  of  Ta  Chen 
during  the  investigation  and  first  period 
of  administrative  review.  See  Case  Brief 
at  122. 

We  conclude,  therefore,  that  the  use 
of  total,  adverse  BIA  is  appropriate  in 
this  case.  The  statute's  provision  for  use 
of  BIA  is,  as  the  Federal  Circuit  has 
held,  "an  investigative  tool,  which  the 
[Department]  may  wield  as  an  informal 
club  over  recalcitrant  respondents 
whose  failure  to  cooperate  may  work 
against  their  best  interest."  Atlantic 
Sugar  Ltd.  v.  United  States.  744  F.2d 
1556,  1560  (Fed.  Cir.  1984).  In  the 
absence  of  subpoena  power,  the 
Department  "caimot  be  left  merely  to 
the  largesse  of  the  parties  at  their 
discretion  to  supply  the  (Department) 
with  information.  *   *   *  Otherwise, 
alleged  unfair  traders  would  be  able  to 
control  the  amount  of  antidumping 
duties  by  selectively  providing  the  ITA 
with  information."  Olympic  Adhesives. 
Inc.  V.  United  States,  899  F.2d  1565. 
1571  (Fed.  Cir.  1990).  The  decision  to 
resort,  to  BIA  in  an  administrative 
review  is  made  on  a  case-by-case  basis 
after  evaluating  all  evidence  in  the 
administrative  record.  With  respect  to 
the  selection  of  BIA,  the  Department  is 
granted  considerable  deference  in 
deciding  what  constitutes  the  "best" 
information  available.  See  Allied-Signal 
Aerospace  Corp.  v.  United  States,  966 
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addition,  the  Department  discovered 
other  unreported  sales  at  verification. 
The  Department  determined  that,  while 
Nippon  had  attempted  to  cooperate,  it 
had  failed  to  provide  the  home  market 
sales  data  necessary  to  calculate  annual 
weighted-average  prices;  therefore, 
Nippon's  margin  was  based  on  second- 
tier  BIA.  In  NSK,  involving  a  review  of 
tapered  roller  bearings  (TRBs)  from 
Japan,  plaintiff  NSK  submitted 
complete,  verifiable,  and  timely  U.S. 
and  home  market  sales  responses. 
However,  NSK  balked  when  directed  to 
submit  cost  of  production  data  on  TRB 
parts  acquired  from  related  suppliers, 
arguing  that  the  Department  had  no 
legal  authority  to  request  these  data 
absent  "a  specific  and  objective  basis" 
for  suspecting  that  NSK's  prices  for  the 
parts  had  been  less  than  the  suppliers' 
cost  of  production.  NSK,  910  F.  Supp. 
at  666.  The  Court  held  that  we  properly 
rejected  NSK's  arguments,  and  that  we 
correctly  resorted  to  partial  second-tier 
BIA  for  the  missing  cost  data.'-*  In  each 
of  the  cited  cases,  while  the  responses 
were  found  to  be  deficient,  the 
respondents  attempted  to  cooperate 
with  the  Department's  review.  We 
contrast  the  behavior  of  these 
respondents  with  that  of  Ta  Chen,  and 
find  that  Ta  Chen  not  only  failed  to 
submit  the  proper  body  of  U.S.  sales, 
but  impeded  the  review.  We  conclude, 
therefore,  that  it  would  be  inappropriate 
to  base  Ta  Chen's  margin  for  this  review 
on  second-tier,  or  cooperative,  BIA. 
Similarly,  we  cannot  accede  to  Ta 
Chen's  suggestion  that  we  apply  its 
margin  from  the  LTFV  investigation  as 
first-tier  BIA,  as  this  would  amount  to 
rewarding  Ta  Chen  for  its  failure  to 
disclose  essential  facts  to  the 
Department  and  to  report  the  proper 
body  of  its  U.S.  sales.  Were  we  to 
consider  Ta  Chen's  margin,  which  was 
calculated  in  a  segment  of  these 
proceedings  wherein  Ta  Chen  was 
deemed  cooperative  and  its  responses 
fully  verified,  as  first-tier  BIA,  we  would 
effectively  cede  control  of  this  review  to 
Ta  Chen.  The  respondent  would  be  free 
to  submit  selective,  misleading,  or 
inaccurate  information,  secure  in  its 
knowledge  that  the  worst  fate  it  could 
expect  would  be  to  receive  its  prior  cash 
deposit  rate  as  BIA.  See  Olympic 
Adhesives,  Inc.  v.  United  States,  899 
F.2d  1565,  1572  (Fed.  Cir.  1990).  We 
find  the  Court's  holdings  in  Industria  de 
Fundicao  to  be  directly  on  point:  "the 


sales."  it  is  only  fair  to  note  that  Nippon  was 
required  to  report  only  a  portion  of  its  home  market 
sales  for  sampling  purposes  to  begin  with.  Emerson. 
903  F.  Supp.  at  52. 

'••The  Court  did  remand  NSK.  ordering  the 
Department  to  correct  its  application  of  second-tier 
BIA:  the  decision  to  use  BIA  was,  however,  upheld. 


Court  will  not  allow  respondent  to  cap 
its  antidumping  rate  by  refusing  to 
provide  updated  information  to  [the 
Department]."  Industria  de  Fundicao, 
936  F.  Supp  1009,  1011.  Contrary  to  Ta 
Chen's  suggested  approach,  our  aim  in 
selecting  BIA  for  non-cooperating 
respondents  is  to  choose  a  margin 
which  is  sufficiently  adverse  "to  induce 
respondents  to  provide  [the  Department] 
with  complete  and  accurate  information 
in  a  timely  fashion."  National  Steel 
Corp.  v.  United  States,  913  F.  Supp  593 
(CIT  1996).  Likewise,  we  find  that  the 
antidumping  proceedings  of  other 
countries,  such  as  Canada,  are  irrelevant 
to  our  selection  of  BIA  in  this  review 
which  is  being  conducted  pursuant  to 
U.S.  antidumping  law.  Fiulhermore, 
aside  from  its  irrelevance,  information 
concerning  antidumping  proceedings 
before  Canadian  authorities  is  not  in  the 
administrative  record  of  this  review. 

We  also  reject  Ta  Chen's  assertion  that 
the  76.20  percent  BIA  margin  is 
inappropriate  because  it  was  drawn 
fi-om  an  earlier  segment  of  these 
proceedings.  In  Mitsuboshi  Belting  Corp. 
Ltd.  V.  United  States,  the  Court,  relying 
»upon  the  findings  in  Rhone  Poulenc, 
found  that  the  Department's  use  of  a 
margin  drawn  from  a  LTFV 
investigation  was  reasonable  and, 
further,  that  "best  information"  doesn't 
necessarily  mean  "most  recent 
information."  The  Court  also  rejected 
plaintiffs  claim  that  the  Department's 
choice  of  BIA  was  unreasonably  harsh: 

to  be  properly  characterized  as  "punitive," 
the  agency  would  have  had  to  reject  low 
margin  information  in  favor  of  high  margin 
information  that  was  demonstrably  less 
probative  of  current  conditions.  Here,  the 
agency  only  presumed  that  the  highest  prior 
margin  was  the  best  information  of  current 
margins.  *   *   *  We  believe  a  permissible 
interpretation  of  the  statute  allows  the  agency 
to  make  such  a  presumption  and  that  the 
presumption  is  not  "punitive."  Rather,  it 
reflects  a  common  sense  inference  that  the 
highest  prior  margin  is  the  most  probative 
evidence  of  current  margins  because,  if  it 
were  not  so.  the  importer,  knowing  of  the 
rule,  would  have  produced  current 
information  showing  the  margin  to  be  less. 

Mitsuboshi  Belting  Ltd.  and  MBL  (USA) 
Corp.  V.  United  States.,  Court  No.  93- 
09-00640.  Slip  Op.  97-28  (CIT  March 
12,  1997). 

Likewise,  in  Sugiyama  Chain  Co.,  Ltd. 
et  al.,  V.  United  States,  the  plaintiff 
contested  our  selection  of  best 
information  available  as  having  no 
probative  value  concerning  Sugiyama's 
current  margins  because  the  rate  taken 
from  the  LTFV  investigation  had  "only 
a  tenuous  link  to  Sugiyama  Chain's 
margins  in  the  instant  review."  The 
Court  approved  of  our  use  of  the  highest 
prior  margin  as  BIA,  noting  that  the 
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Department  "can  make  a  conunon  sense 
inference — indeed,  there  is  a  rehuttable 
presumption — that  the  highest  prior 
margin  is  the  most  prohative  evidence 
indicative  of  the  current  margin." 
Sugiyama  Chain  Co.,  Ltd.,  et  al.  v. 
United  States,  880  F.  Supp.  869.  873 
(CIT  1995);  see  also  Rhone  Poulenc, 
Inc.,  V.  United  States,  710  F.  Supp.  341. 
346  (CIT  1989)  ("There  is  no  mention  in 
the  statute  or  regulations  that  the  best 
information  available  is  the  most  recent 
information  available.");  affd  899  F.2d 
1185  (Fed.  Cir.  1990).  Furthermore,  we 
reject  Ta  Chen's  suggestion  that  the 
76.20  percent  margin  has  been  "verified 
as  wrong."  Our  use  of  a  margin  drawn 
from  data  supplied  by  the  petitioner 
comports  fully  with  section  776(b)  of 
the  Tariff  Act.  It  is  not  necessary,"as  Ta 
Chen  appears  to  argue,  for  the 
Department  to  conduct  an  economic 
analysis  of  the  steiinless  steel  fittings 
industry  before  using  a  margin  based  on 
petitioner's  data  to  determine  the 
validity  of  these  data.  See  Tai  Ying 
Metal  Industries  Co.  v.  United  States, 
712  F.  Supp  973.  978  (CIT  1989)  ("it  is 
reasonable  for  Commerce  to  rely  upon 
the  published  margin  from  the  LTFV 
investigation  as  the  best  information 
available  without  reassessing  the  record 
therefrom").  Fiulhermore,  as  petitioner 
points  out.  Ta  Chen  fails  to  note  a  prior 
investigation  involving  Ta  Chen  where 
the  Department  acted  precisely  as  we 
have  acted  here,  i.e..  using  the  highest 
margin  from  the  petition  as  first-tier 
BIA.  In  Certain  Forged  Stainless  Steel 
Flanges  From  Taiwan  Ta  Chen  was 
deemed  an  imcooperative  respondent 
because  it  "withdrew"  from  the 
investigation  inunediately  prior  to 
verification.  As  first-tier,  uncooperative 
BIA  the  Department  chose  the  highest 
margin  alleged  in  the  petition,  48 
percent,  applying  this  rate  to  Ta  Chen 
and  to  two  other  uncooperative 
respondents.  See  Certain  Forged 
Stainless  Steel  Flanges  From  Taiwan,  58 
FR  68859  (December  29,  1993). 

The  76.20  percent  margin  has  stood 
unchallenged  for  over  six  years  as  the 
first-tier  BIA  margin  and,  in  fact,  still 
applies  to  one  other  Taiwan 
manufacturer  of  subject  merchandise. 
See  Amended  Final  Determination  and 
Antidumping  Duty  Order,  58  FR  33250, 
33251  (June  16,  1993).  We  conclude  that 
use  of  this  margin  from  the  LTFV 
investigation  is  entirely  consistent  with 
the  statute,  the  Department's 
regulations,  and  our  past  precedent. 

We  also  find  inapposite  Ta  Chen's 
argument  that,  since  petitioner  did  not 
request  this  review,  petitioner  is 
satisfied  with  Ta  Chen's  existing  cash 
deposit  rate.  Whether  or  not  petitioner 
requested  this  review  is,  at  this  point, 


irrelevant,  and  cannot  be  construed  in 
any  way  as  evidence  of  Ta  Chen's 
dumping  activities,  or  lack  thereof, 
during  the  first  period  of  review.  Ta 
Chen's  reference  to  our  determination 
concerning  Yamaha  in  Antifriction 
Bearings  From  "France,  et  al.  (57  FR 
28360)  is  entirely  inapposite.  There,  the 
Department  was  merely  summarizing 
the  extent  of  Yamaha's  cooperation  in 
the  review,  noting  that  "Yamaha 
requested  the  review,  provided  the 
Department  with  questionnaire 
responses,  and  submitted  to  verification 
of  its  response  *  *  *"  Ta  Chen  posits 
this  one  sentence  as  evidence  of  a  per 
se  rule  that  if  a  respondent  requests  a 
review,  it  is  immune  from  first-tier  BIA. 
Not  only  is  this  contention  historically 
wrong,  it  ignores  Ta  Chen's  failure  to 
cooperate  in  this  review.  As  the  Court 
noted  in  Industria  de  Fundicao,  a 
respondent  may  not  cap  its  antidiunping 
margins  by  refusing  to  cooperate  in  an 
administrative  review. 

Final  Results  of  Review 

Based  on  our  review  of  the  argiunents 
presented  above,  for  these  final  results 
we  have  made  no  changes  in  the  margin 
for  Ta  Chen.  We  have  determined  that 
Ta  Chen's  weighted-average  margin  for 
the  period  December  23,  1992  through 
May  31,  1994  is  76.20  percent. 

The  Department  shall  determine,  and 
the  US  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
review,  as  provided  in  section  751(a)(1) 
of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Ta  Chen 
will  be  76.20  percent,  the  rate 
established  in  this  administrative 
review; 

(2)  For  previously  reviewed  or 
investigated  companies  other  than  Ta 
Chen,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 


any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  51.01  percent.  See  Amended  Final 
Determination  and  Antidiunping  Duty 
Order,  58  FR  33250,  33251  (June  16, 
1993). 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requiremeot 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of  the 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

'  This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders-^APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials,  or  conversion  to 
judicial  protective  order,  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  die  Tariff  Act 
(19  U.S.C.  1675(a)(1)  and  1677f(i)(l)). 

Dated:  January  4,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-672  Filed  1-12-00;  8:45  am] 

BILLING  CODE  3510-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-«29] 

Stainless  Steel  Wire  Rod  from  Korea: 
Recission  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

summary:  On  November  4, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  an  « 

administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  from  Korea  for  Changwon 
Specialty  Steel  Co.,  Ltd..  Dongbang 
Special  Steel  Co..  Ltd..  and  Pohang  Iron 
and  Steel  Co.,  Ltd.,  (collectively, 
"respondents"),  manufacturers  and 
exporters  of  stciinless  steel  wire  rod.  for 
the  period  March  5,  1998  through 


2140 


Federal  Register / Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Notices 


August  31, 199  I 
rescinding  this 
timely  withdrai  val 
their  request  fo: 
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'  from  respondents  of 
review. 

January  13,  2000. 


FOR  FURTHER 
James  Terpstra 
Group  II,  Office 
Administration 
Administration 
Commerce,  14t  i 
Avenue,  NW, 
telephone  (202 
482^793.  res 


INI  ORMATION  CONTACT: 

3r  Frank  Thomson, 
4,  Import 

International  Trade 

U.S.  Department  of 

Street  and  Constitution 

Washington,  DC  20230; 
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Background 

On  September  30.  1999,  respondents 
requested  that  I  le  Department  conduct 
an  administrati  /e  review  of  the  subject 
merchandise  it  exported  from  Korea  for 
the  period  Mar(  :h  5,  1998  through 
August  31,  199>. 

On  Novembe-  4.  1999.  the  Department 
published  in  ths  Federal  Register  (64 
FR  60161)  a  nojice  of  initiation  of 

eview  with  respect  to 
the  period  March  5, 
1998  through  i^ugust  31,  1999.  On 
November  18,  1  999,  respondents 
requested  that  1  hey  be  allowed  to 


administrative 
respondents  foi 


withdraw  their 
that  the  review 


request  for  a  review  cmd 
be  terminated. 


Rescission  of  R  eview 


Pursuant  to 
Department  wi 
administrative 
requested  the 
request  within 
publication  of 
the  requested 
respondents'  n 
was  submitted 
limit,  and  then 
review  from 
are  rescinding 
appropriate 
directly  to  the 

This  notice 
section  771  (i) 
as  amended 
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CFR  351.213(d)(1).  the 
1  rescind  an 
•eview  if  a  party  that 
r  (view  withdraws  the 
)0  days  of  the  date  of 
I  he  notice  of  initiation  of 
r  jview.  Because 
€  quest  for  termination 
within  the  90-day  time 
were  no  requests  for 
ot(ier  interested  parties,  we 
his  review.  We  will  issue 
apbraisement  instructions 
.S.  Customs  Service. 

in  accordance  with 
theTariff  Actof  1930. 
19  CFR  351.213(d)(4). 


J. 


(fl 
ai  d 


Dated:  )anuary  7.  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration.  Group  II. 
[FR  Doc.  00-875  Filed  1-12-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Showcase  Exhibit  of  U.S. 
Exports 

AGENCY:  International  Trade 
Administration,  Commerce. 
SUMMARY:  The  International  Trade 
Administration  ("ITA")  of  the 
Department  of  Commerce  aiuiounces  an 
exhibition  of  exported  U.S.  products 
and  services.  The  exhibition  will 
showcase  U.S.  exports  by  displaying 
successfully  exported  products  and 
services  at  ITA  headquarters  in 
Washington,  DC,  to  highlight  the 
benefits  of  exporting  and  the  impact  of 
exports  on  the  U.S.  economy. 
Companies  and  trade  associations  are 
encouraged  to  express  interest  in 
providing  exhibit  material  on  loan.  The 
textile  and  apparel  sectors  will  be  the 
next  industrial  sector  to  be  represented. 
DATES:  Expressions  of  interest  should  be 
submitted  by  January  30,  2000. 
ADDRESSES:  Office  of  Textiles  and 
Apparel,  Export  Showcase,  Room  3100; 
U.S.  Department  of  Commerce;  1401 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Bang-Nguyen,  U.S.  Department  of 
Commerce/ITA,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW,  Washington,  DC  20230.  Telephone 
(202)  482-4805;  fax  (202)  482-2859. 
SUPPLEMENTARY  INFORMATION: 
Background:  ITA  is  showcasing  U.S. 
exports  by  exhibiting  successfully 
exported  products  and  services  at  its 
headquarters  in  Washington,  DC,  to 
highlight  the  benefits  of  exporting  and 
the  impact  of  exports  on  the  U.S. 
economy.  The  exhibit,  which  represents 
a  series  of  industries  and  a  variety  of 
companies,  is  located  in  the  Office  of 
the  Under  Secretary  for  International 
Trade.  The  exhibit  is  rotated 
approximately  every  four  months. 

"The  third  sector  to  be  displayed  is  the 
textile  and  apparel  sector.  Companies 
and  trade  associations  in  this  sector  are 
encouraged  to  express  interest  in 
showcasing  their  exports  of  goods  and/ 
or  services  by  contacting  ITA  through 
the  individual  listed  above.  Displayed 
items  may  include  illustrations, 
miniaturized  or  actual  models,  or  actual 
products.  . 


Extensive  shelf-space  and  floor-space 
are  available  in  this  executive-style 
office. 

Selection  Process: 

Items  will  be  selected  for  exhibition 
on  the  basis  of  the  following  factors: 

(1)  Items  must  be  manufactured  or 
produced  in  the  50  United  States  and 
labeled  "Made  in  USA".  In  addition, 
products  made  from  materials  of  U.S. 
origin  but  not  assembles  in  the  United 
States  may  not  be  displayed. 

(2)  The  items  must  relate  to  the 
industry  selected  by  ITA  and  be  suitable 
for  exhibition  in  a  limited  space. 

(3)  The  company  must  not  be  owned 
or  controlled,  indirectly  or  directly,  by 
a  foreign  government. 

(4)  Items  chosen  should  reflect 
diversity  of  company  size,  location, 
demographics,  and  traditional  imder- 
representation  in  business. 

Other  conditions:  Displayed  items 
will  be  considered  loans  to  the 
Department.  Companies  will  be 
responsible  for  shipment  of  the  item  to 
and  from  the  Commerce  Department,  for 
obtaining  appropriate  insurance,  and  for 
all  related  costs. 

Time  Frame  for  Applications: 
Expressions  of  interest  from  the  textile 
and  apparel  sectors  should  be  received 
by  January  30,  2000.  Expressions  of 
interest  should  be  sent  to  the  ITA 
official  identified  above. 

A  Federal  Register  notice  will  be 
published  subsequently  to  announce  the 
next  sector  to  be  highlighted. 

Authority:  15  U.S.C.  1512. 
Dated:  January  7,  2000. 
David  L.  Aaron, 

Under  Secretary  for  International  Trade. 
[FR  Doc.  00-802  Filed  1-12-00;  8:45  am] 

BILLING  CODE  351(M)R-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  011000A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a  joint 
meeting  of  Hawaii  members  of  its  Coral 
Reef  Ecosystem  Plan  Team,  Ecosystem 
and  Habitat  Advisory  Panel,  Bottomfish 
Plan  Team  and  Advisory  Panel,  and 
Crustaceans  Plan  Team  and  Advisory 
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Panel.  The  primary  purpose  of  the  joint 
meeting  is  to  review  the  Council's 
preferred  alternative  for  its  coral  reef 
ecosystem  fishery  management  plan, 
especially  with  regard  to  possible 
interactions  from  existing  fisheries  in 
the  Northwestern  Hawaiian  Islands 
(NWHI),  and  related  issues. 
DATES:  The  joint  meeting  will  be  held  on 
January  25,  2000,  from  9:00  a.m.  to  5:00 
p.m.,  and  on  January  26-27,  2000,  from 
8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  joint  meeting  will  be 
held  at  the  Council  office  conference 
rooms,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  Hawaii;  telephone:  (808) 
522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI, 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The 
Hawaii  plan  team  and  advisory  panel 
members  will  discuss  and  may  make 
recommendations  to  the  Coimcil  on  the 
agenda  items.  The  order  in  which 
agenda  items  will  be  addressed  is 
tentative. 

9:00  a.m.  Tuesday,  January  25,  2000 

A.  Review  of  the  Council's  preferred 
alternative  for  Coral  Reef  Ecosystem 
Fishery  Management  plan  (CRE-FMP)/ 
preliminary  draft  environmental  impact 
statement  (DEIS) 

1.  Fishing  permit  and  reporting 
requirements 

2.  Allowable  fishing  gear  and  methods 

3.  Marine  Protected  Areas 

4.  Framework  actions 

5.  Plan  Team  coordination 

B.  Review  of  public  comments  on  draft 
CRE-FMP/DEIS 

1.  American  Samoa 

2.  Guam/Northern  Mariana  Islands 

3.  Hawaii 

C.  Review  of  national  Coral  Reef  Task 
Force  initiatives 

D.  Review  of  public  scoping  comments 
for  DEIS  for  the  bottomfish  and 
crustaceans  FMPs 

1.  Risk  of  impacts  to  NWHI  coral  reef 
ecosystems 

E.  Concerns  regarding  NWHI  fisheries 

1.  Marine  Mammal  Commission 

2.  Monk  Seal  Recovery  Team 

3.  Pelagic  shark  fishing 

4.  Agency  concerns: 

(a)  U.S.  Fish  and  Wildlife  Service 

(b)  National  Marine  Fisheries  Service 

(c)  Hawaii  Department  of  Land  and 
Natural  Resources 


8:30  a.m.'Wednesday,  January  26,  2000 

Coral  Reef  Ecosystem  Plan  Team  and 
Ecosystem  &  Habitat  Advisory  Panel 
meeting  jointly 

Bottomfish  Plan  Team  and  Advisory 
Panel  meeting  jointly 

Crustaceans  Plan  Team  and  Advisory 
Panel  meeting  jointly 

F.  Discussion  of  issues  from  the  first  day 

1.  Draft  coral  reef  ecosystem  FMP/ 
preliminary  DEIS 

2.  Impacts- of  lobster  and  bottomfish 
fisheries  on  NWHI  coral  reef  ecosystems 

3.  National  Coral  Reef  Task  Force 
initiatives 

4.  Agency/non-govermnental 
organizations  (NGO)  issues  regarding 
NWHI  fisheries 

8:30  a.m.  Thursday,  January  27,  2000 

Each  advisory  body  meeting 
separately 

G.  Final  discussion  and 
recommendations  to  Council 

1 .  Draft  coral  reef  ecosystem  FMP/ 
preliminary  DEIS 

2.  Impacts  of  lobster  and  bottomfish 
fisheries  on  NWHI  coral  reef  ecosystems 

3.  National  Coral  Reef  Task  Force 
initiatives 

4.  Agency /NGO  issues  regarding 
NWHI  fisheries 

H.  Other  business 

1.  Scheduling  of  next  meeting 
Although  non-emergency  issues  not 
contained  in  this  agenday  may  come 
before  this  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Coimcil  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  10,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-839  Filed  1-12-00;  8:45  am] 

BILUNG  COOE  3510-22-F 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education  Meeting 

agency:  National  Advisory  Council  on 

Indian  Education,  ED. 

action:  Notice  of  open  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
The  purposes  of  this  meeting  are  to 
discuss  the  Presidential  Executive  Order 
13096  on  American  Indian  and  Alaska 
Native  Education,  and  to  discuss  the 
reauthorization  of  programs  under  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  or  which  the  Title 
IX  Indian  Education  Program  is 
included.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportimity  to  attend. 

Executive  Order  13096  was  signed  by 
President  Clinton  on  August  6,  1998. 
The  order  committed  the  Federal 
Govenunent  to  developing  a 
comprehensive  response  to  the  national 
need  for  better  education  for  American 
Indian  and  Alaska  Native  people. 
Particidar  attention  is  to  be  provided  in 
the  areas  of  reading,  mathematics  and 
science,  improving  postsecondary 
attendance  and  completion  rates,  and 
ensuring  that  Indian  students  have 
access  to  strong,  safe,  and  drug-free 
school  envfronments.  Specific  long-term 
strategies  for  meeting  these  objectives 
are  being  developed  by  a  Federal 
Interagency  Task  Force. 
DATES:  The  LaQuinta  hm.  Phoenix,  AZ, 
January  26,  2000  1:30  p.m.-5  p.m.  and 
January  27,  9  a..m.-4:30  p.m. 

addresses:  2510  West  Greenway  Rd., 
Phoenix,  AZ  (602)  993-0800. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  Beaulieu,  Director,  Office  of 
Indian  Education,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202. 
Telephone:  (202)  260-3774;  Fax:  (202) 
260-7779. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  a  presidentially  appointed 
advisory  council  on  Indian  education 
established  under  Section  9151  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  (20  U.S.C. 
7871).  The  Council  advises  the 
Secretary  of  Education  and  the  Congress 
on  funding  and  administration  of 
programs  with  respect  to  which  the 
Secretary  has  jurisdiction  and  that 
include  Indian  children  and  adults  as 
participants  or  in  which  those  children 
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and  adults  ben  jfit 
makes  recomni  sndations 
Secretary  for  fi 
Director  of  Ind  an 


a  vacancy  occu  rs 
Council  is  open 
advanced  regis  tration 
may  be  limitec 
advanced  regis  trat 
may  be  limitec 
Members  of  th(  i 
statements  d 
extent  time  permits 
statements  witp 
consideration 
should  be  subiiiitted 
listed  above. 


.  The  Council  also 
to  the 
ling  the  position  of 
Education  whenever 
.  The  meeting  of  the 
to  the  public  without 

Public  attendance 
to  the  space  without 

ion.  Public  attendance 
to  the  space  available, 
public  may  make 
the  meetings,  to  the 
and  file  written 
the  Council  for  its 
Written  statements 
to  the  address 


unng 


itli 


tie 


A  summary 
related  matters 
public  consistent 
Title  5  U.S.C. 
the  public  wi 
meetings,  and 
inspection  at 
and  Secondary 
Department  o 
Avenue,  SW. 
from  the  hours 
Michael  Cohen, 
Assistant 
Secondary  Education 


>f  the  proceedings  and 
that  are  infomative  to  the 
with  the  policy  of  the 
^52b  will  be  available  to 
in  fourteen  days  of  the 
u-e  available  for  public 
Office  of  Elementary 
Education,  U.S. 
fteducation,  400  Maryland 
\f  ashington,  DC  20202 
of  8:30  a.m.  to  5  p.m. 


Secreti  \ry.  Office  of  Elementary  and 


The  National  Aqvisory  Council  on  Indian 
Education 


January  26—27 
2510  W. 
993-0800 


Wednesday.  Jan 
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2000,  The  I^Quinta  Inn, 
Greenwfav  Rd.,  Phoenix,  AZ  602- 
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ion  Order  13096  on 
ian  and  Alaska  Native 
ate  on  ESEA 
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Research  Agenda 


lid 
Ipd 


qharler  and  Work  Plan 
Review 
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1:30  p.m. 
Roll  Call 
Introductions 
Review  Agenc  a  and  Purpose  of  Meeting 
2:00-4:00 

Presidential  Ejcecuti 
American  i 
Education 
Reauthoriz^i 
Executive  Orctr  1 
4:00-500 

Draft  NACIE  ( 
Annual  Repor ; 
OIE  Staff  Upd^t 
5:00  p.m. 

Summarize  D  scussion  &  Set  Agenda  for 
Next  Day 

Thursday.  January  27.  2000 

9:00  a.m. 

Call  of  Order 
9:15-10:30 

Continues  Business  Meeting 
10:30-12:00 

Open  Meeting 

Reauthoricatil>n 
Programs 

Executive  Or{|er  13906 
12:00-100 

Lunch 
1:00-4:00 

Open  Meet  in; 
4:00-4:30 


On: 
of  Indian  Education 


Continued 


Summarize  Meeting  Accomplishments 
4:30  p.m. 

Adjourn  NACIE  Meeting 

[FR  Doc.  00-755  Filed  1-12-00;  8:45  am] 

BU.UNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Floodplain  Statement  of  Findings  for 
the  Construction  of  a  Groundwater 
Interceptor  Trench  at  the  Weldon 
Spring  Site 

AGENCY:  Office  of  Environmental 

Management,  Department  of  Energy 

(DOE). 

ACTION:  Floodplain  Statement  of 

Findings. 

summary:  This  is  a  Floodplain 
Statement  of  Findings  for  the  Weldon 
Spring  Site  prepared  in  accordance  with 
10  CFR  Part  1022,  DOE  Floodplain/ 
Wetlands  regulations.  DOE  proposes  to 
construct  a  groundwater  interceptor 
trench  at  the  Weldon  Spring  Site, 
located  in  St.  Charles  County,  Missouri. 
The  proposed  trench  would  be  located 
within  the  100-year  floodplain  of  the 
Missouri  River.  DOE  prepared  a 
floodplain  and  wetlands  assessment 
describing  the  effects,  alternatives,  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain.  There  are  no  practicable 
alternatives  to  locating  the  action  in  the 
floodplain.  DOE  will  allow  15  days  of 
public  review  after  publication  of  the 
statement  of  findings  before 
implementing  the  proposed  action. 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Steve  McCracken,  Department  of 
Energy,  Weldon  Spring  Site  Remedial 
Action  Project,  7295  Highway  94  South, 
St.  Charles,  MO  63304,  (636)  441-8978. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 

CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance, 
EH-42,  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586-^600 
or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  This 
Floodplain  Statement  of  Findings  for 
the  Weldon  Spring  Site  is  prepared  in 
accordance  with  10  CFR  Part  1022.  A 
Notice  of  Floodplain  and  Wetlands 
Involvement  was  published  in  the 
Federal  Register  on  Monday,  November 
29.  1999,  FR  Doc.  99-30879,  and  a 
floodplain  and  wetlands  assessment  was 
prepared.  The  Record  of  Decision  for 
Remedial  Action  for  the  Quarry 
Residuals  Operable  Unit  of  the  Weldon 
Spring  Site  outlined  field  studies  for 


evaluating  the  effectiveness  of 
technologies  to  remediate  uranium- 
impacted  groundwater  in  the  vicinity  of 
the  Weldon  Spring  Quarry.  The  DOE  is 
proposing  to  construct  a  groundwater 
interceptor  trench  approximately  3.9  m 
(2.5  miles)  southwest  of  the  site  within 
the  State  of  Missouri  Weldon  Spring 
Conservation  Area.  This  action  is 
intended  to  evaluate  the  effectiveness  of 
remediation  through  the  extraction  of 
contaminated  groundwater  using  a 
groundwater  interceptor  trench. 

Under  this  action,  the  DOE  would 
construct  a  550-foot  long  trench 
approximately  90  m  (300  feet)  south  of 
the  quarry.  The  trench  would  be  located 
between  the  Katy  Trail  and  Femme 
Osage  Slough,  within  the  State  of 
Missouri  Weldon  Spring  Conservation 
Area,  and  approximately  1.4  km  (0.88 
mile)  from  the  Missouri  River.  The 
trench  would  be  backfilled  vdth 
granular  material  and  will  have  a 
compacted  clay  cap.  The  groundwater 
interceptor  trench  would  provide 
continuous  groundwater  access  for  an 
extraction  system.  Contaminated 
groundwater  would  be  removed  from 
the  trench  and  directed  to  a  treatment 
plant.  The  trench  would  be  operated  up 
to  two  years. 

This  action  is  proposed  to  be  located 
in  the  floodplain  because  the 
contaminated  groundwater  is  restricted 
to  a  small  area  between  the  quarry  and 
the  slough.  Access  to  this  groundwater 
by  means  of  a  trench  is  possible  only 
from  within  the  floodplain.  Periodic 
flooding  of  this  area  in  the  past  has  had 
no  effect  on  contaminant  distribution. 
The  only  alternative  to  the  proposed 
action  is  no-action.  Under  the  no-action 
alternative,  the  trench  would  not  be 
constructed  and  no  attempt  would  be 
made  to  extract  contaminated 
groundwater  from  the  quarry  area.  There 
are  no  practicable  alternatives  to 
locating  the  action  in  the  floodplain. 

The  proposed  action  would  conform 
to  applicable  federal,  state,  and  local 
floodplain  protection  standards.  Good 
engineering  practices  would  be 
employed  to  control  erosion  and 
sedimentation  to  downstream  surface 
waters  and  adjacent  floodplain  areas. 
Impacts  to  the  floodplain  would  be 
minimized  by  the  avoidance  (to  the 
extent  practicable)  of  adjacent 
floodplain  areas.  No  long-term  adverse 
impacts  are  anticipated  to  the  100-year 
floodplain  of  the  Missouri  River.  No 
permanent  structures  would  be 
constructed  as  part  of  the  proposed 
action  and  the  proposed  excavation 
would  not  adversely  impact  floodplain 
storage  capacity. 

DOE  will  allow  15  days  of  public 
review  after  publication  of  the  statement 
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of  findings  prior  to  implementing  the 
proposed  action. 

Issued  in  Oak  Ridge,  Tennessee  on  January 
5,  2000. 

James  L.  Elmore, 

Alternative  Oak  Ridge  Operations,  National 

Environmental  Policy  Act,  Compliance 

Officer. 

(FR  Doc.  00-853  Filed  1-12-00;  8:45  am] 

BILLING  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Supplemental 
Announcement  to  the  Broad  Based 
Solicitation  for  Financial  Assistance 
Applications  involving  Research, 
Development  and  Demonstration  for 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy;  University 
Photovoltaic  Research,  Education,  and 
Collaboration 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Supplemental  announcement  05 
to  the  broad  based  solicitation  for 
submission  of  financial  assistance 
applications  involving  research, 
development  and  demonstration  DE- 
PS36-00GO10482. 

SUWIMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  advancing 
crystalline  silicon  solar  cell  technology 
through  research,  education,  and 
collaboration.  A  financial  assistance 
award  issued  as  a  result  of  this 
Supplemental  Announcement  will  be  a 
cooperative  agreement. 
DATES:  DOE  expects  to  issue  the 
Supplemental  Annoimcement  in  late 
January  2000. 

ADDRESSES:  Copies  of  the  Supplemental 
Announcement,  once  issued,  can  be 
obtained  from  the  Golden  Field  Office 
Home  page  at  http://www.eren.doe.gov/ 
golden/solicitations.html.  It  is  DOE's 
intention  not  to  issue  hard  copies  of  the 
Solicitation. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
soliciting  Applications  from  accredited 
colleges  or  universities  for  the 
advancement  of  crystalline  silicon  solar 
cell  technology  through  research, 
education,  and  collaboration.  A  goal  of 
DOE's  National  Photovoltaics  Program 
is  the  advancement  of  solar  photovoltaic 
energy  as  a  significant  electrical  energy 
source  for  the  United  States.  To  achieve 
this  goal,  the  Department  of  Energy  wrill 
support  advanced  and  applied  research 
in  crystalline  silicon  cell  technology 
through  a  University  Research, 
Education,  and  Collaboration  Program 
(Program).  The  Department  of  Energy 


has  supported  crystalline  silicon  cell 
research  through  the  Center  of 
Excellence  for  Photovoltaics  Research 
and  Education  in  Crystalline  Silicon 
Solar  Cells  at  the  Georgia  Institute  of 
Technology.  The  purpose  of  this 
Supplemental  Announcement  is  to 
solicit  accredited  educational 
institutions  to  develop  a  program  to 
further  advance  crystalline  silicon  cell 
technology.  The  objectives  of  the 
University  Research,  Education,  and 
Collaboration  Program  are:  to  advance 
the  state  of  technology  in  crystalline 
silicon  solar  cells  through  research  and 
development;  to  verify  advances  in 
crystaUine  silicon  technology  through 
solar  cell  fabrication  and  testing;  to 
educate  and  train  undergraduate  and 
graduate  students  through  coiu'ses  and 
laboratory  experience;  and  to 
collaborate  with  U.S.  crystalline  cell 
manufacturers  for  improving 
manufacturing  processes,  produtt 
performance,  and  cost. 

Applications  under  this  Supplemental 
Announcement  must  demonstrate  the 
capabilities,  commitment,  and  resources 
necessary  to  advance  crystalline  silicon 
cell  technology  through  research, 
education,  and  collaboration.  The 
ability  of  the  Applicant  to  fabricate 
high-efiiciency  cells  on  commercial 
silicon  substrates,  reduce  cell 
processing  time,  develop  low-cost 
fabrication  processes  with  the  potential 
for  high-throughput,  and  fabricate 
silicon  cells  with  highly  effective  bulk 
and  surface  passivation  will  be  major 
factors  in  selecting  an  application  for 
award. 

Successful  Applications  must 
demonstrate  technology  transfer  through 
collaboration  with  industry  and  advance 
the  understanding  of  crystalline  silicon 
solar  technology  through  education.  As 
part  of  the  proposed  Program, 
Applicants  are  discouraged  from 
forming  exclusive  business 
relationships  or  collaborative 
arrangements  with  any  solar  cell 
manufacturer(s).  Technical  support  and 
assistance  will  be  provided  through  the 
Department  of  Energy's  National 
Laboratories.  Therefore,  financial 
support  of  DOE's  National  Laboratories 
through  a  particular  Application  will 
not  be  considered. 

Only  Applications  fi-om  accredited 
colleges  or  universities  will  be 
considered  for  an  award.  Educational 
organizations  are  not  subject  to  the 
eligibihty  requirements  of  EPAct. 
However,  to  be  eligible  for  award,  the 
project  must  be  determined  to  be  in  the 
economic  interest  of  the  United  States. 
(See  the  Broad  Based  Solicitation,  DE- 
PS36-00GO10482,  Section  II.F,  EPAct 
Eligibility  Requirements.) 


An  award  under  this  Supplemental 
Aimouncement  will  be  a  Cooperative 
Agreement  with  a  term  of  up  to  five 
years.  Subject  to  funding  availability, 
the  total  DOE  funding  anticipated  for 
this  Supplemental  Aimouncement  is 
$2,500,000  or  $500,000  per  year.  The 
DOE  anticipates  selecting  one 
application  for  award  under  this 
Supplemental  Aimouncement.  No  cost 
share  is  required  in  order  to  be 
considered  for  an  award  under  this 
solicitation.  However,  cost  share  will  be 
considered  in  selecting  an  application 
for  an  award.  Solicitation  Number  DE- 
PS36-00GO10482.  in  conjunction  with 
Supplemental  Announcement  05,  will 
include  complete  information  on  the 
program  including  technical  aspects, 
funding,  application  preparation 
instructions,  application  evaluation 
criteria,  and  other  factors  that  will  be 
considered  when  selecting  projects  for 
funding.  Responses  to  the  Supplemental 
Announcement  will  be  due 
approximately  60  days  following 
issuance  of  the  Supplemental 
Announcement. 

Questions  should  be  submitted  in 
writing  to:  Ruth  E.  Adams,  DOE  Golden 
Field  Office,  1617  Cole  Boulevard. 
Golden,  CO  80401-3393;  transmitted  via 
facsimile  to  Ruth  E.  Adams  at  (303) 
275-^788;  or  electronically  to 

ruth adams@nrel.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Adams,  Contracting  Officer,  at 
303-275-4722,  e-mail 
ruth adams@nrel.gov. 

Issued  in  Golden,  Colorado,  on  January  6, 
2000. 
Jerry  L.  Zimmer, 

Procurement  Director. 

|FR  Doc.  00-856  Filed  1-12-00:  8:45  am] 

BILUNG  CODE  6450-Ot-P 


DEPARTMENT  OF  ENERGY 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement. 

SUMMARY:  This  notice  announces  the 
Department  of  Energy's  acceptance  of 
claims  for  reimbursement. 
Approximately  $30  million  in  funds  for 
fiscal  year  2000  are  available  for 
reimbursement  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  emd  thorium  processing  sites 
pursuant  to  Title  X  of  the  Energy  Policy 
Act  of  1992. 
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After  the  payi  lent  of  fiscal  year  2000 
funds  against  ov  tstanding  approved 
claims  through  iscal  year  1999,  there 
will  be  remainii  ig  unpaid  outstanding 
approved  claim  ;.  Thus  any  approved 
claim  amounts  i  or  fiscal  year  2000  will 
be  added  to  the  outstanding  balances 
and  eligible  for  prorated  payment  in 
fiscal  year  2001  based  on  the  availability 
of  funds  from  C(  >ngressional 
appropriations. 

Title  X  establi  shes  additional 
requirements  fo  ■  the  reimbiu'sement  of 
any  costs  incurr  sd  after  December  31, 
2002.  For  any  such  costs  to  be  eligible 
for  reimburseme  nt,  a  licensee  must 
submit  a  plan  fo  r  subsequent  remedial 
action  diuing  ca  lendar  years  2000  or 
2001,  and  a  plan  must  be  approved  by 
the  Department  no  later  than  the  end  of 
calendar  year  2d02.  Because  of  the 
advance  planning  that  is  part  of  the 
Federal  budget  process,  licensees  are 
encoiuaged  to  submit  their  plans  for 
subsequent  remisdial  action  in  2000  to 
assure  adequate  time  for  review  and 
approval. 

DATES:  The  Department  will  process 
payments  of  approximately  S30  million 
against  outstanding  approved  claims 
through  fiscal  yfear  1999  by  April  28, 
2000.  The  closing  date  for  the 
submission  of  claims  in  fiscal  year  2000 
isMay  1.2000. 1 

ADDRESSES:  Claims  should  be  forwarded 
by  certified  or  registered  mail,  return 
receipt  requested,  to  the  U.S. 
Department  of  Bnergy,  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division,  P.O.  Box  5400, 
Albuquerque.  [^  87185-5400,  or  by 
express  mail  to  me  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Environmental  Restoration  Division,  H 
and  Pennsylvama  Streets,  Albuquerque, 
NM  87116.  All  ilaims  should  be 
addressed  to  thi  attention  of  Mr.  James 
B.  Coffey.  Two  copies  of  the  claim 
should  be  included  with  each 
submission.       I 

FOR  FURTHER  INPORMATION  CONTACT: 
Messrs.  James  Coffey  (505-845-4026)  or 
Gil  Maldonado  (505-845-4035),  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division. 
SUPPLEMENTARY*  INFORMATION:  The 
Department  of  Bnergy  published  a  final 
rule  under  10  CtT?  part  765  in  the 
Federal  Registe^-  on  May  23, 1994  (59 
FR  26714)  to  capy  out  the  requirements 
of  Title  X  of  the!  Energy  Policy  Act  of 
1992  (sections  1001-1004  of  Pub.  L. 
102-488,  42  U.3.C.  2296a  et  seq.)  and  to 
establish  the  procedures  for  eligible 
licensees  to  submit  claims  for 
reimbursement]  Title  X  requires  the 
Department  of  inergy  to  reimburse 


eligible  uranium  and  thorium  licensees 
for  certain  costs  of  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  inciured  by 
licensees  at  active  uraniimi  and  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government. 
To  be  reimbursable,  costs  of  remedial 
action  must  be  for  work  which  is 
necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  state  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  the  Department  of  Energy 
in  accordance  with  10  CFR  part  765. 
Funds  for  reimbursement  will  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1341). 

Submission  and  Approval  of  Plans  for 
Subsequent  Remedial  Action 

This  notice  also  provides  a  reminder 
of  the  requirements  for  eligibility  for 
reimbursement  of  costs  incxured  after 
December  31,  2002.  Section  1001. 
(b)(l)(B)(ii)  of  the  Energy  Policy  Act  of 
1992  directs  the  Secretary  of  Energy  to 
place  into  escrow  funds  for  the 
reimbursement  of  costs  incurred  after 
December  31,  2002,  in  accordance  with 
a  plan  for  subsequent  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  approved  by  the 
Secretary.  Funds  are  to  be  placed  into 
escrow  no  later  than  December  31,  2002. 

10  CFR  765.30  and  765.31  (59  FR 
26730-26731)  presents  the  Department's 
requirements  and  procediu«s  for  the 
submission  and  approval  of  plans  for 
subsequent  remedial  action.  Plans  for 
subsequent  remedial  action  may  be 
submitted  any  time  after  January  1. 

2000.  but  no  later  than  December  31. 

2001.  Plans  must  be  approved  prior  to 
December  31,  2002,  to  be  eligible  for 
reimbursement.  Fiscal  year  2003, 
beginning  October  1,  2002,  will  be  the 
last  budget  year  in  which  funds  can  be 
placed  into  escrow  for  the 
reimbursement  of  subsequent  remedial 
action.  Because  the  Federal  budget  cycle 
is  nearly  three  years  from  the  beginning 
of  formulation  to  end  of  execution,  the 
Department  will  have  to  develop  final 


estimates  of  the  total  escrow 
requirement  no  later  than  early  calendar 
year  2001.  Therefore,  the  licensees  are 
encouraged  to  submit  their  plans  for 
subsequent  remedial  action  to  allow 
sufficient  time  for  review  and  approval 
prior  to  the  formulation  of  the  futiire 
years'  budget  requests. 

Authority:  Section  1001-1004  of  Pub.  L. 
102-46,  106  Stat.  2776  (42  U.S.C.  2296a  et 
seq.]. 

Issued  in  Washington,  DC  on  this  7th  day 
of  January,  2000. 
David  E.  Mathes, 
Leader,  Small  Sites  Closure  Office, 
Albuquerque/Nevada  Team,  Office  of  Site 
Closure. 
[FR  Doc.  00-854  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimoimces  a 
meeting  of  the  Environmental 
Management  Site-specific  Advisory 
Board  (EM  SSAB)  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Wednesday.  February  2.  2000: 
6:00-9:30  p.m. 

ADDRESSES:  Roane  State  Community 
College,  276  Patton  Lane,  Student 
Lounge,  Harriman,  TN. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Davis,  Federal  Coordinator /Ex- 
Officio  Officer,  Department  of  Energy 
Oak  Ridge  Operations  Office,  P.O.  Box 
2001,  EM-90,  Oak  Ridge,  TN  37831, 
(423)  576-0418. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1.  "Watts  Bar  Fish  Consumption 
Advisory,"  presented  a  representative 
from  the  Teimessee  Department  of 
Conservation,  Water  and  Pollution 
Control  Division. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
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meeting.  Individuals  who  wish  to  make 

oral  statements  pertaining  to  agenda 

items  should  contact  Carol  Davis  at  the 

address  or  telephone  number  Hsted 

above.  Requests  must  be  received  5  days 

prior  to  the  meeting  and  reasonable 

provision  will  be  made  to  include  the 

presentation  in  the  agenda.  The  Deputy 

Designated  Federal  Officer  is 

empowered  to  conduct  the  meeting  in  a 

fashion  that  will  facilitate  the  orderly 

conduct  of  business.  Each  individual 

wishing  to  make  public  comment  will 

be  provided  a  maximum  of  5  minutes  to 

present  their  comments  at  the  end  of  the 

meeting. 

■<> 
Minutes 

Minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Department  of  Energy's 
Information  Resoiu-ce  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Carol  Davis, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (423)  576-0418. 

Issued  at  Washington,  DC  on  January  10, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  00-855  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOO-61-000,  CPOO-62-000, 
and  CPOO-63-000] 

Central  New  York  Oil  and  Gas 
Company,  LLC;  Notice  of  Applications 

January  7.  2000. 

Take  notice  that  on  December  30, 
1999,  Central  New  York  Oil  and  Gas 
Company,  LLC,  (CNYOG)  One 
Leadership  Square,  211  North  Robinson, 
Suite  1510,  Oklahoma  City,  Oklahoma 
73102-7101,  filed  an  application  in 
Docket  No.  CPOO-63-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  the  optional  certificate 
procedures  of  Part  157(E)  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  natural  gas 
underground  storage  facilities.  On  that 
same  date,  CNYOG  also  filed  in  Docket 
No.  CPOO-61-000  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  CNYOG  to  render 


firm  and  interruptible  storage  services 
on  an  open  access  basis  pursuant  to  Part 
284(G)  of  the  Commission's  regulations 
at  market  based  rates.  CNYOG  also  filed 
in  Docket  No.  CPOO-62-000  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  certain 
facility  constructton,  operation  and 
abandonment  under  Part  157(F)  of  the 
Commission's  regulations.  The 
requested  authorizations  are  more  fully 
set  forth  in  the  applications  which  are 
on  file  with  the  Commission  and  open 
to  public  inspection.  These  applications 
may  also  be  viewed  on  the  web  at  http:/ 
/www.ferc.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

CNYOG  proposes  to  develop  a  high- 
performance  natural  gas  storage  project 
(Stagecoach  Storage  Project)  with  a 
maximum  working  gas  capacity  of 
approximately  13.6  Bcf  at  the 
Stagecoach  Gas  Field,  an  existing 
natural  gas  producing  field  located  in 
Tioga  Coimty,  New  York  and  Bradford 
County,  Pennsylvania.  CNYOG  states 
that  the  Stagecoach  Storage  Project  will 
initially  be  interconnected  with  the 
pipeline  facilities  of  Tennessee  Gas 
Pipeline  Company,  and  has  the 
potential  to  be  interconnected  with  at 
least  three  other  interstate  pipelines  and 
a  local  distribution  company  located 
nearby. 

CNYOG  states  that  the  Stagecoach 
Storage  Project  will  have  an  initial 
working  gas  capacity  of  11.94  Bcf  at  a 
reservoir  pressure  of  2,850  psi,  and 
approximately  13.6  Bcf  at  a  reservoir 
pressure  of  3,250  psi  (all  assuming  a 
minimum  operating  pressure  of  600 
psi).  The  Stagecoach  Storage  Project  will 
be  capable  of  supporting  withdrawals  of 
up  to  500  Mmcf/d  and  injections  of  up 
to  250  Mmcf/d.  CNYOG  claims  the 
anticipated  performance  of  the 
Stagecoach  Storage  Project  will  far 
exceed  that  typical  of  depleted  reservoir 
facilities  located  in  the  Northeast  market 
area.  CNYOG  further  states  that  the 
Stagecoach  Storage  Project  will  be 
ideally  suited  for  meeting  the  rapidly 
changing  demands  of  the  electric 
generation  market  that  is  driving  much 
of  the  growth  in  natural  gas  demand  in 
the  Northeast. 

CNYOG  is  seeking  authority  to  charge 
market-based  rates  for  the  storage 
services  it  proposes  to  provide  from  the 
Stagecoach  Storage  Project. 

Any  questions  regarding  this 
application  should  be  directed  to  Jay  C. 
Jimerson,  Central  New  York  Oil  and  Gas 
Company,  LLC;  One  Leadership  Square, 
211  North  Robinson,  Suite  1510, 
Oklahoma  City,  Oklahoma  73102-7101. 
Telephone:  (405)  235-0993;  Fax:  (405) 
235-0992;  Email:  jimerson@ionet.net. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington,  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
coiu^  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  ether  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  dees  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  en  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  net  be  required  to 
serve  copies  of  filed  documents  en  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  ether  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
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application  if  no 
filed  within  the 
the  Commission 
the  matter  finds 
required  by  the 
necessity.  If  a  motion 
intervene  is  timqly 
Commission  on 
that  a  formal  hea  ring 
notice  of  such  h<  aring 


motion  to  intervene  is 
irae  required  herein,  if 
on  its  own  review  of 
hat  the  proposal  is 
{  ublic  convenience  and 
for  leave  to 
filed,  or  if  the 
ts  own  motion  believes 
is  required,  further 
will  be  duly 


given. 

Under  the  pro 
unless  otherwise 
unnecessary  for 
be  represented 
David  P.  Boergers 
Secretary: 
(FR  Doc:.  00-787  F 
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Regulatory 


[Docket  No.  CPOO- ^4-000] 

CNG  Transmission  Corporation;  Notice 
of  Application 

lanuary  7,  2000. 

Take  notice  th  it  on  December  29. 
1999,  CNG  Tran;  mission  Corporation 


Main  Street, 
Virginia  26301.  filed 
in  Docket  No.  C*00-64-000  an 
application  purs  uant  to  Sections  7(c) 
and  7(b)  of  the  h  atural  Gas  Act  for  a 
certificate  of  pul  lie  convenience  and 
necessity  to  com  truct  and  operate 
and  compression 
in  Pennsylvania  and 
New  York  and  a  iproval  to  abandon  a 
segment  of  a  pip  3line  located  in 
Pennsylvania,  al  1  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  ht  p://wv,'w.ferc.fed.us/ 
online/rims. htw  (call  (202)  208-2222  for 
assistance). 

CNG  requests  authorization  to 
construct  and  oj  erate  facilities  in  order 
to  substitute  its  iwn  transportation 
capacity  for  mar  tet  area  service 
entitlements  tha  t  CNG  currently  holds 
on  Tennessee  Gi  is  Pipeline  Company 
(Tennessee)  pur  luant  to  Contract  No. 
3919.  Specifical  y.  CNG  requests 
authorization  to  (1)  Construct  13  miles 
of  30-inch  pipe)  ne.  known  as  TL  474x2. 
to  loop  CNG's  e:  :isting  pipeline  in 
Armstrong  Coui  ty.  Pennsylvania;  (2) 
install  4.450  hoi  sepower  (hp)  of 
additional  comf  ression  at 
Punxsutawney  I  Station  in  Jefferson 
County,  Pennsy  vania;  (3)  install  2,400 
hp  of  additiona  compression  at  Ardell 
Station  in  Elk  C  )unty,  Pennsylvania;  (4) 


install  6,400  hp  of  compression  at  a  new 
station.  Little  Greenlick  Relay  Station, 
in  Potter  County,  Pennsylvania;  (5) 
install  7,000  hp  of  compression  at  a  new 
station  site,  Brookman  Corners  Station, 
in  Montgomery  County,  New  York;  and 
(6)  construct  800  feet  of  30-inch 
pipeline,  known  as  the  Connector  Line 
(TL-510),  between  TL-474x2  and  LN- 
26  and  LN-380  in  Armstrong  County, 
Pennsylvania. 

CNG  estimates  the  cost  of  the 
proposed  project  to  be  $63.5  million  and 
will  be  financed  through  funds  on  hand 
or  funds  obtained  from  CNG's  parent. 
Consolidated  Natural  Gas  Company. 

CNG  also  requests  permission  to 
abandon  in  place  12.9  miles  of  12-inch 
pipeline  in  Armstrong  County, 
Pennsylvania  known  as  LN-9  and 
physically  remove  700  feet  of  that  line. 

CNG  states  that  as  part  of  CNG's  Order 
No.  636  restructuring  settlement,  CNG 
agreed  to  assign  its  upstream  capacity 
on  Tennessee  from  the  production  area 
to  a  Zone  3  transfer  point,  while 
retaining  the  capacity  from  the  transfer 
point  to  delivery  points  interconnecting 
with  CNG  in  Tennessee  Zones  4  and  5. 
It  is  stated  that  as  part  of  their 
conversion  from  firm  sales  to  firm 
transportation  service,  CNG's  converting 
sales  service  customers  received 
assignment  of  CNG's  capacity  on 
Tennessee  from  the  Gulf  to  Physical 
points  in  Zones  3  and  to  the  transfer 
point,  which  is  referred  to  as  south 
Webster.  It  is  further  stated  that  under 
Tennessee's  Contract  No.  3919.  dated 
October  1,  1993.  CNG  retained  firm 
transportation  capacity  on  Tennessee 
from  South  Webster  downstream  to  the 
Zone  4  and  Zone  5  delivery  points  to 
facilitate  dispatching  and  no-notice 
service  to  CNG's  customers. 

CNG  states  that  in  order  for  Tennessee 
to  preserve  revenue  neutrality,  the 
upstream  contract  that  feeds  the  CNG/ 
Tennessee  Contract  No.  3919  must 
match  exactly  the  maximum  daily 
quantity  of  the  downstream  contract.  It 
is  stated  that  if  a  mismatch  occurs,  any 
such  quantities  on  Contract  No.  3919 
will  be  priced  to  CNG  at  Tennessee's 
maximum  tariff  rates  for  FT-A  services. 
Therefore,  as  CNG's  assignees  have 
elected  to  turn  back  upstream  Tennessee 
capacity,  CNG's  costs  would  necessarily 
go  up  unless  CNG  chooses  to  turn  back 
a  like  quantity  of  service  downstream  of 
South  Webster. 

It  is  stated  that  CNG  and  its  customers 
have  determined  that  CNG  must  take 
action  to  prevent  the  precipitous  cost 
increase  to  its  customers  that  would 
result  from  renewing  the  downstream 
Tennessee  contract  without 
corresponding  upstream  renewals. 
Therefore,  in  Docket  No.  CPOO-64-000. 


CNG  proposes  to  build  facilities  to 
enable  it  to  serve  its  existing  market 
without  having  to  rely  on  Teimessee  for 
the  traditional  looping  service  provided 
under  this  contract.  Thus,  CNG 
maintains  that  its  customers  will  avoid 
the  anticipated  Tennessee  cost  increase 
that  will  result  if  CNG  renews  the 
contract  at  Tennessee's  maximum  rates. 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh,  Manager  of  Certificates  at 
(304)  623-8462,  CNG  Transmission 
Corporation,  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  Protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
ip  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  mo^on  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appeal  or  be 
represented  at  the  hearing. 
David  P.  Boergers, 
Secretary: 

|FR  Doc.  00-788  Filed  1-12-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-58-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application  for 
Abandonment  Authorization 

January  7,  2000. 

Take  notice  that  on  December  22, 
1999,  Columbia  Gas  Transmission 
Corporation  (Columbia),  a  Delaware 
corporation,  whose  main  office  is 
located  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
the  referenced  docket  pursuant  to 
Section  7(h)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's  (the 
Commission)  Regulations  thereimder 
(18  CFR  157.7  and  157.18),  an 
application  for  authority  to  abandon  by 
sale  to  Columbia  Natural  Resoiu-ces 
(CNR),  the  Cleveland  Storage  Field 
(Cleveland  Storage)  located  in 
Randolph,  Upshur  and  Webster 
Counties,  West  Virginia,  and  all  as  more 
fully  set  forth  in  the  Application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  bttp:// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222). 

Specifically,  Columbia  proposes  to 
abandon  and  sell  to  CNR  its  Cleveland 
Storage,  consisting  of  8.1  miles  of 
storage  pipeline,  9  active  storage  wells, 
8  observation  wells  and  ancillary 
facilities  for  $525,000.  CNR  proposes  to 
use  the  Cleveland  Storage  as  a 
production  facility. 

Coliunbia  is  seeking  to  abandon 
Cleveland  Storage  after  having  observed 
a  significant  deterioration  in  the 
performance  and  geologic  integrity  of 
the  reservoir.  Columbia  states  that  it 
wiy  rely  upon  its  retained  storage 
capacity  to  offset  the  reduction  in 
working  gas  capacity  and  deliverability 
associated  with  the  abandonment, 
which  is  expected  to  have  only  a  0.01% 
effect  on  Columbia's  overall  4.4  Bcf 
design  day  deliverability  from 
Columbia's  other  active  storage  fields. 

In  addition,  Columbia  seeks  authority 
to  sell  830  MMcf  of  base  gas  that  was 
previously  withdrawn  from  Cleveland 
Storage  between  1996  and  1999  diaring 
Coliunbia's  integrity  and  performance 
assessment  of  the  field.  The  disposition 
of  proceeds  from  the  proposed  sale  of 
this  base  gas  will  be  made  piusuant  to 
Section  C,  of  Article  IV,  of  Stipulation 
II  of  the  Settlement  in  Docket  No.  RP95- 
408,  Columbia  Gas  Transmission  Corp., 
79  FERC  f§  61,044  (1997).  Columbia 
states  that  this  settlement  defines  future 


additional  sales  of  base  gas  no  longer 
needed  by  Columbia  as  a  result  of  more 
efficient  operation  of  its  storage  fields. 
Columbia  will  comply  with  the  annual 
reporting  requirements  provided  for  in 
Section  D  of  Article  FV. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28,  2000.  file  with  the  Federal  Energy  ' 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procediu-e  (18  CFR  365.211  or  385-214) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piu^uant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity'.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  00-786  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  MT0&-2-000] 

Dauphin  island  Gathering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  7,  2000. 

Take  notice  that  on  December  20, 
1999,  Dauphin  Island  Gathering 
Partners  (DIGP)  tendered  for  fifing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
243,  with  an  effective  date  of  September 
1.  1999. 

DIGP  states  that  the  above  listed  tariff 
sheets  is  being  filed  to  make  the 
language  in  DIGP's  tariff  consistent  with 
DIGP's  Statement  of  Standards  of 
Conduct  filed  on  September  2.  1999,  to 
reflect  that  DIGP  has  one  marketing 
affiliate.  DIGP  also  states  that  DIGP  and 
its  marketing  affiUate  function 
independently  of  each  other.  DIGP  does 
not  share  any  facilities  or  operating 
personnel  with  its  marketing  affiliate. 

DIGP  states  that  copies  of  the  fiUng 
were  served  on  all  finn  customers  of 
DIGP  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  must  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regiilatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  were  due  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  To  become  a  party  a 
person  must  file  a  motion  to  intervene. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvvrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  00-790  Filed  1-12-00;  8:45  am) 
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Federal  Energy 
Commission 


Regulatory 


[Docket  No.  RPOO -160-000] 

Eastern  Shore  Matural  Gas  Company; 
Notice  of  PropcJBed  Changes  in  FERC 
Gas  Tariff 


lanuary  7.  2000. 
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•ilod  1-12-00;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1962-000] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meeting 

lanuary  7,  2000. 

Take  notice  that  there  will  be  a  full 
group  meeting  of  the  Rock  Creek-Cresta 
Collaborative  on  Thursday,  February  3. 
2000,  from  9  a.m.  to  4  p.m.  at  the  PG&E 
offices,  2740  Gateway  Oaks  Drive,  in 
Sacramento,  California.  Expected 
participants  need  to  give  their  names  to 
William  Zemke  (PG&E)  at  (415)  973- 
1646  so  that  they  can  get  through 
security. 

For  further  information,  please 
contact  Elizabeth  Molloy  at  (202)  208- 
0771. 

David  P.  Boergers, 
Secretary. 
IFR  Doc.  00-792  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-65-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

January  7,  2000. 

Take  notice  that  on  December  30, 
1999,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana,  Houston, 
Texas  77002,  filed  an  application  in 
Docket  No.  CPOO-65-000  pursuant  to 
Section  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  requesting  a 
certificate  of  public  convenience  and 
necessity  to  construct,  install  and 
operate  a  lateral  pipeline  (the 
Stagecoach  Lateral)  and  other 
appurtenant  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  application  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222  for  assistance). 

Specifically,  Tennessee  proposes  to 
construct,  install  and  operate  the 
following  pipeline  facilities: 

•  Approximately  23.7  miles  of  30- 
inch  diameter  lateral  pipeline  with 
associated  appurtenance  extending  from 
an  interconnecting  point  with 
Tennessee's  mainline  system  at  Station 
319  in  Susquehanna  County, 
Pennsylvania  northward  to  Central  New 


York  Oil  and  Gas  Company's  proposed 
Stagecoach  Storage  Field  in  Tioga 
County,  New  York; 

•  Approximately  3.9  miles  of  30-inch 
diameter  pipeline  loop  on  Tennessee's 
300-Line  in  Susquehanna  County, 
Pennsylvania; 

•  A  new  Compressor  Station  323  with 
14,550  hp  of  compression  on  the  300- 
Line  in  Pike  County,  Pennsylvania; 

•  Replacement  of  approximately  6.5 
miles  of  24-inch  diameter  pipeline  and 
uprate  of  pipeline  on  the  300-Line  in 
Pike  County,  Pennsylvania  and  Sussex, 
Passaic,  Rockland,  and  Weschester 
Counties,  New  Jersey.. 

Tennessee  states  tnat  Central  New 
York  Oil  and  Gas  Company,  LLC 
(CNYOG)  intends  to  file  for  a  certificate 
of  public  convenience  and  necessity  to 
construct  a  high  deliverability 
underground  natural  gas  storage  facility 
and  related  pipeline  and  compressor 
facilities  known  as  the  Stagecoach 
Storage  Field  in  Tioga  County,  New 
York.  Tennessee  further  states  that 
Tennessee's  instant  proposal  is  related 
to  CNYOG's  application  in  that 
Tennessee  seeks  authorization  to 
construct,  install  and  operate  a  lateral 
pipeline  to  connect  the  Field  to  the 
natural  gas  interstate  pipeline  grid  and 
to  provide  related  transportation 
services. 

Any  questions  regarding  this 
application  should  be  directed  to  David 
E.  Maranville,  Counsel,  P.O.  Box  2511, 
Houston,  Texas  77252.  Voice:  (713) 
420-3525,  Fax:  (713)  420-7025. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington,  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant  or 
filed  t)y  all  other  intevenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
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However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  v^rill  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedvu^,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
to  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  00-789  Filed  1-12-00:  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-75-000,  et  al.] 

La  Paloma  Generating  Trust  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  7,  2000. 

Teike  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  La  Paloma  Generating  Trust  Ltd. 

[Docket  No.  EGOO-75-OOOl 

Take  notice  that  on  January  6,  2000, 
La  Paloma  Generating  Trust  Ltd.,  a 
Delaware  business  trust  with  its 
principal  place  of  business  at  1100 
North  Market  Street,  Wilmington, 
Delaware,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  piu-suant  to  Part  365  of 
the  Commission's  regulations. 

La  Paloma  Generating  Trust  Ltd. 
proposed  to  owrn  a  nominally  rate 
approximately  1,040  MW  natural  gas- 
fired,  combined  cycle  power  plant  near 
the  town  of  McKittrick,  California.  La 
Paloma  Generating  Trust  Ltd.  will  lease 
the  faciUty  to  La  Paloma  Generating 
Company,  LLC  (LPGC).  The  proposed 
power  plant  is  expected  to  commence 
commercial  operation  beginning  in  the 
winter  of  2001.  All  capacity  and  energy 
from  the  plant  will  be  sold  exclusively 
at  wholesale  by  LPGC. 

Comment  date:  January  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Public  Service  Company  of  Colorado 

[Docket  No.  ELOO-32-OOOl 

Take  notice  that  on  January  5,  2000, 
Public  Service  Company  of  Colorado 
(PS  Colorado)  filed  a  petition  for  a 
declaratory  order  requesting  the 
Commission  to  find  that  prudent  costs 
PS  Colorado  intends  to  inciu  related  to 
pollution  control  measures  undertaken 
in  accordance  with  state  law  are 
recoverable  in  rates  for  wholesale  power 
service. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cogentrix  Energy  Power  Marketing, 
Inc.;  Fortistar  Power  Marketing  LLC 

[Docket  Nos.  ER95-1 739-01 7  and  ER98- 
3393-004) 

Take  notice  that  on  December  29, 
1999,  the  above-mentioned  power 


marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only. 

4.  Zapco  Power  Marketers,  Inc.;  NAP 
Trading  and  Marketing,  Inc. 

[Docket  Nos.  ER98-689-007  and  ER95-1278- 
013] 

Take  notice  that  en  January  3,  2000, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

5.  MEG  Marketing,  LLC 

(Docket  No.  ER98-2284-007] 

Take  notice  that  on  December  30, 
1999,  MEG  Marketing,  LLC  filed  their 
quarterly  report  for  the  quarter  ending 
December  31, 1999,  for  information 
only. 

6.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  EROO-772-OOOj 

Take  notice  that  on  December  30, 
1999,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
notice  that  NSP  has  now  elected  to 
withdraw  its  Black  Dog  Generation 
Repowering  Interconnection  Study 
Agreement  filed  with  the  Commission 
on  December  10,  1999,  piu^uant  to 
Section  385.216(a)  of  the  Commission's 
RegvUations. 

Copies  of  the  NSP  withdrawal  notice 
are  en  file  with  the  Commission  and  are 
available  for  public  inspection. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Power  Exchange 
Corporation 

[Docket  No.  EROO-850-OOOl 

Take  notice  that  on  December  20, 
1999,  California  Power  Exchange 
Corporation  (CalPX),  tendered  for  filing 
information  regarding  CalPX's  budgeted 
cost  for  calendar  year  2000  and  the 
resulting  charges  derived  from  the 
formula  rates  contained  in  Schedule  1  of 
CalPX's  FERC  Electric  Service  Tariff 
No.  2. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PEC  Energy  Marketing,  Inc.;  SkyGen 
Energy  Marketing  L.L.C.;  DePere  Energy 
Marketing,  Inc. 

[Docket  Nos.  ER0O-99O-000;  EROO-991-000: 
and  EROO-992-OOOl 

Take  notice  that  on  January  3,  2000. 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  September  30,  1999. 
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Comment  da  e 
accordance  wit  i 
at  the  end  of  thjs 


9.  Avista  Corpdration 

[Docket  No.  EROQ-993-OOOl 
that 


Take  notice 
Avista  Corporation 
with  the  Feden  1 
Commission  (F  ilRC) 
35.12  of  the  Commission 
35.12),  an  executed 
under  Avista  O  irporat 
Electric  Tariff 
9,  with  Koch 
which  replaces 
Agreement  previous 
Commission  under 
1252-000,  SA 
December  15. 


First 


Ell 


Plo 


1396. 


Notice  of  the 
upon  the 
Koch  Energy 
Analyst,  Koch 
Greenway  Plazj  i 
Texas  77046. 

Comment  da 
accordance  with 
at  the  end  of  th 


filing  has  been  served 
foUov  ing:  Ms  Diana  Heinrich, 
Ti  ading.  Inc.  Contract 
:egal  Services,  20  E. 
5th  Floor,  Houston, 


10.  PSEG  Power 
Energy  Resourf  es 

[Docket  No.  ER0(l-994-000 


Take  notice 
PSEG  Power 
Power  New 
Resources  &  Trfede 
Newark,  New 
pursuant  to 
Power  Act 
(1994),  and  Part 
Energy  Regulat  sry 


(Commission) 
35).  an  unexec 
agreement.  The 
agreement  pro\ 
sale  of  electric 
ancillary  servicjes 
Albany  Steam 
Town  of  Bethlehem 
Power  New 


Yo-k 


PSE&G 
Commission's 
agreement  can 
the  later  of 
closing  of  the 
Albany  Steam 
Mohawk  Powe : 
Power  New  Yo  rk 


Copies  of  th( 
upon  the  New 
Commission. 


Comment 
accordance 
at  the  end  of  tHis  notice 


:  wi  h 
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January  27,  2000,  in 
Standard  Paragraph  E 
notice. 


on  January  4,  2000, 
tendered  for  filing 
Energy  Regulatory 
pursuant  to  Section 
's  rules  (18  CFR 
Service  Agreement 

ion's  FERC 
Revised  Volume  No. 
ergy  Trading,  Inc., 
an  unexecuted  Service 
ly  filed  with  the 
Docket  No.  ER97- 
82.  effective 


.  January  24.  2000,  in 
Standard  Paragraph  E 
s  notice. 


New  York  Inc.;  PSEG 
&  Trade  L.L.C. 


Niiw 
Yok) 


Se<  tion 
(FPn) 


tpat  on  January  4,  2000, 
York  Inc.  (PSEG 
and  PSEG  Energy 
L.L.C.  (ER&T)  of 
J  !rsey  tendered  for  filing 
205  of  the  Federal 
16U.S.C.  §824d 
35  of  the  Federal 
Commission's 
tegulations(18CFRPart 
ted  power  purchase 
power  purchase 
ides  for  the  long-term 
:apacity,  energy  and 
generated  by  the 
:  Station,  located  in  the 
NY,  by  PSEG 
to  ER&T. 


furthfer  requests  waiver  of  the 
egulations  such  that  the 
36  made  effective  as  of 
Ma  ch  1,  2000  or  the  date  of 
I  nderlying  sale  of  the 
station  from  Niagara 
Corporation  to  PSEG 


filing  have  been  served 
York  State  Public  Utility 


dcte 


:  January  24,  2000,  in 
Standard  Paragraph  E 


11.  AUiant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  EROO-995-000] 

Take  notice  that  on  January  4,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (WPL)  tendered  for  filing 
a  Capacity  Transaction  (Agreement) 
between  IPC  and  lES  for  the  period 
December  1,  1999  through  February  29, 
2000.  The  Agreement  was  negotiated  to 
provide  service  under  the  Alliant 
Energy  System  Coordination  and 
Operating  Agreement  among  lES 
Utilities  Inc.,  Interstate  Power  Company, 
Wisconsin  Power  &  Light  Company  and 
Alliant  Energy. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Minnesota  Power,  Inc. 

[Docket  No.  EROO-998-OOOj 

Take  notice  that  on  January  4,  2000, 
Minnesota  Power,  Inc.,  f/k/a  Minnesota 
Power  &  Light  Company,  tendered  for 
filing  Notice  of  Cancellation  of  its 
Integrated  Transmission  Agreement 
with  United  Power  Association. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  EROO-999-000] 

Take  notice  that  on  January  4,  2000, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
a  fully  executed  service  agreement 
(Service  Agreement)  between  NYSEG 
and  Edison  Mission  Marketing  & 
Trading,  Inc.  (EMMT)  pursuant  to 
Section  35.13  of  the  Cormnission's 
Regulations,  18  CFR  35.13.  NYSEG 
originally  filed  a  partially  executed 
Service  Agreement  with  the 
Commission  on  June  18,  1999  pursuant 
to  Part  35  of  the  Commission's 
Regulations,  18  CFR  Part  35  and  the 
Commission  granted  the  Service 
Agreement  an  effective  date  of  May  3. 
1999.  Under  the  Service  Agreement 
NYSEG  may  provide  capacity  and/or 
energy  to  EMMT  in  accordance  with 
NYSEG's  FERC  Electric  Tariff,  Original 
Voliune  No.  3. 

NYSEG  has  requested  that  the 
Commission  accept  the  fully  executed 
Service  Agreement  and  that  the  Service 
Agreement  remain  effective  as  of  May  3, 
1999. 

NYSEG  has  served  a  copy  of  this 
filing  upon  the  New  York  State  Public 
Service  Commission  and  EMMT. 


Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  EROO-1 000-000] 

Take  notice  that  on  January  4,  2000, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Consiuners  Energy 
Company  (Transmission  Customer). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Transmission  Customer  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  February  1,  2000. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Bay  State  GPE,  Inc. 

[Docket  No.  EROO-1 001 -000] 

Take  notice  that  on  January  4,  2000, 
Bay  State  GPE,  Inc.  filed  their  quarterly 
report  for  the  quarter  ending  September 
30,  1999. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  United  American  Energy  Corp.; 
Boralex  Stratton  Energy,  Inc. 

[Docket  Nos.  EROO-1006-000  and  EROO- 
1013-000] 

Take  notice  that  on  January  5,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  December  31,  1999. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  EROO-1019-000] 

Take  notice  that  on  December  30, 
1999,  Rochester  Gas  and  Electric 
Corporation  filed  a  supplemental  Notice 
of  Cancellation  of  Point  to  Point  Service 
Agreements.  The  transmission 
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customers  are  listed  in  an  attachment  to 
the  filing. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements, 
expedited  resolution,  and  that  the 
cancellation  be  made  effective  as  of 
December  2,  1999. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  transmission 
customers  listed  in  the  attachment  to 
the  filing. 

Comment  date;  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ESOO-1 2-000] 

Take  notice  that  on  December  30, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  an  Application  for 
Authorization  Under  Section  204  of  the 
Federal  Power  Act  to  Issue  Securities. 
The  ISO  requests  authorization  to  issue 
bonds  in  an  amount  not  to  exceed 
$295,000,000.  The  ISO  also  requests  it 
be  granted  an  exemption  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  of 
18  CFR  34.2. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  00-815  Filed  1-12-00;  8:45  am] 

BILUNQ  COD6  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EGOO-62-000,  et  ai.] 

Lake  Worth  Generation  L.L.C.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  5,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Lake  Worth  Generation  L.L.C. 

[Docket  No.  EGOO-62-000] 

Take  notice  that  on  December  29, 
1999,  Lake  Worth  Generation  L.L.C. 
(LWG),  with  its  principal  office  c/o 
Thermo  Ecotek  Corporation,  245  Winter 
Street,  Waltham,  MA  02154,  filed  with 
the  Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  piursuant  to  Part  365  of 
the  Commission's  regulations. 

LWG  states  that  it  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware.  LWG  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  an 
approximately  217.5  MW  electric 
generating  facility  located  at  1 1 7  College 
Street,  Lake  Worth,  Florida.  Electric 
energy  produced  by  the  facility  will  be 
sold  at  wholesale. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Montana  OLl  L.L.C. 

[Docket  No.  EGOO-65-000] 

Take  notice  that  on  December  30, 
1999,  Montana  OLl  L.L.C.  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  which  has  been 
formed  to  piu-chase  an  undivided 
interest  in  the  Colstrip  Project,  an 
approximately  2276  megawatt  four  xmit, 
coal-fired  steam  electric  generating 
complex  located  near  Colstrip,  Rosebud 
County,  Montana. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy. 


3.  Montana  DPI  L.L.C. 

[Docket  No.  EGOO-66-000] 

Take  notice  that  on  December  30, 
1999,  Montana  OPl  L.L.C.  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  which  has  been 
formed  to  hold  the  sole  membership 
interest  in  Montana  OLl  L.L.C,  a 
Delaware  limited  liability  company 
formed  to  piu*chase  an  undivided 
interest  in  the  Colstrip  Project,  an 
approximately  2276  megawatt  four  unit, 
coal-fired  steam  electric  generating 
complex  located  near  Colstrip,  Rosebud 
County,  Montana. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Montana  OL3  L.L.C. 

[Docket  No.  EGOO-67-OOOl 

Take  notice  that  on  December  30, 
1999,  Montana  OL3  L.L.C.  (the 
Applicant)  filed  vn\h  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  which  has  been 
formed  to  purchase  an  undivided 
interest  in  the  Colstrip  Project,  an 
approximately  2276  megawatt  four  imit, 
coal-fired  steam  electric  generating 
complex  located  near  Colstrip,  Rosebud 
County,  Montana. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Montana  OL2  L.L.C. 

[Docket  No.  EGOO-68-000] 

Take  notice  that  on  December  30, 
1999,  Montana  OL2  L.L.C.  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  which  has  been 
formed  to  piut:hase  an  undivided 
interest  in  the  Colstrip  Project,  an 
approximately  2276  megawatt  four  unit, 
coal-fired  steam  electric  generating 
complex  located  near  Colstrip,  Rosebud 
County,  Montana. 
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■  January  26,  2000,  in 
Standard  Paragraph  E 
notice.  The 
limit  its  consideration 
;hose  that  concern  the 
of  the  application. 


L.L.C. 

(Docket  No.  EG0oi€9-000] 

Take  notice  tl  at  on  December  30, 
1999.  Montana  pP4  L.L.C.  (the 

with  the  Federal  Energy 
Regulatory  Com  mission  an  application 
for  determinatio  n  of  exempt  wholesale 
pursuant  to  Part  365  of 
's  regulations. 

The  Applican :  is  a  Delaware  limited 
liability  compai  y  which  has  been 
formed  to  hold  the  sole  membership 
interest  in  Montana  OL4  L.L.C,  a 
Delaware  limite  1  liability  company 
formed  to  purch  ase  an  undivided 
interest  in  the  C  Dlstrip  Project,  an 
approximately  2  276  megawatt  four  unit, 
coal-fired  steam  electric  generating 
complex  locatec  near  Colstrip,  Rosebud 
County,  Montana. 

Comment  dati:  January  26,  2000,  in 
accordance  witi  Standard  Paragraph  E 
at  the  end  of  thi !  notice.  The 
Conmiission  wi  1  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  ace  uracy  of  the  application. 

7.  Montana  OU  L.L.C. 

(Docket  No.  EGOO -70-000] 

Take  notice  tl  at  on  December  30, 
1999,  Montana  0L4  L.L.C.  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Compiission  an  application 
for  determinaticjn  of  exempt  wholesale 
generator  status  I  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  which  has  been 
formed  to  purchase  an  undivided 
interest  in  the  C  olstrip  Project,  an 

276  megawatt  four  unit, 
electric  generating 
complex  locatec  near  Colstrip,  Rosebud 
County,  Montan  a. 

Comment  dat?:  January  26,  2000,  in 
accordance  witi  i  Standard  Paragraph  E 
at  the  end  of  thi  >  notice.  The 

1  limit  its  consideration 
those  that  concern  the 


approximately 
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formed  to  hold  the  sole  membership 
interest  in  Montana  OL3  L.L.C,  a 
Delaware  limited  liability  company 
formed  to  purchase  an  undivided 
interest  in  the  Colstrip  Project,  an 
approximately  2276  megawatt  four  unit, 
coal-fired  steam  electric  generating 
complex  located  near  Colstrip,  Rosebud 
Coimty,  Montana. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  Montana  OP2  L.L.C. 

(Docket  No.  EGOO-72-OOOj 

Take  notice  that  on  December  30, 
1999,  Montana  OP2  L.L.C.  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  which  has  been 
formed  to  hold  the  sole  membership 
interest  in  Montana  OL2  L.L.C,  a 
Delaware  limited  liability  company 
formed  to  purchase  an  undivided 
interest  in  the  Colstrip  Project,  an 
approximately  2276  megawatt  four  unit, 
coal-fired  steam  electric  generating 
complex  located  near  Colstrip,  Rosebud 
Coimty,  Montana. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  Duke  Energy  Hidalgo,  L.P. 

(Docket  No.  EGOO-73-OOOl 

Take  notice  that  on  December  30, 
1999,  Duke  Energy  ^idalgo,  L.P.  (Duke 
Energy  Hidalgo)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Duke  Energy  Hidalgo  is  a  Texas 
limited  partnership  and  an  indirect 
wholly-owned  subsidiary  of  Duke 
Energy  Corporation.  Duke  Energy 
Hidalgo's  facility  will  be  a  natural  gas- 
fired,  combined  cycle  generating  facility 
with  a  combined  generating  capacity  of 
approximately  500  MW.  Commerciail 
operations  are  expected  to  commence  in 
the  Summer  of  2000. 

Duke  Energy  Hidalgo  further  states 
that  copies  of  the  application  were 
served  upon  the  Securities  and 
Exchange  Commission  and  the  Public 
Utility  Commission  of  Texas. 


Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

11.  Entergy  Services,  Inc. 

(Docket  No.  ER91-569-0091 

Take  notice  that  on  December  30, 
1999,  Entergy  Services,  Inc.,  tendered 
for  filing  an  updated  market  power 
analysis  on  behalf  of  the  Entergy 
Operating  Companies  and  their 
affiliates. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Pool 

(Docket  Nos.  ER99-2335-000;  EROO-984- 
000;  and  EROO-985-000  (not  consolidated)] 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
tendered  for  filing:  (1)  an  informational 
filing  identifying  the  status  of  its  efforts 
to  develop  a  Congestion  Management 
System  (CMS)  and  Multi-Settlement 
System  (MSS);  (2)  the  Forty-Ninth 
Agreement  Amending  the  NEPOOL 
Agreement  (the  Forty-Ninth  Agreement), 
which  would  extend  by  sixty  days  the 
time  period  for  Participants  to  amend 
NEPOOL  arrangements  relating  to  the 
allocation  of  congestion  costs;  and  (3) 
the  Fiftieth  Agreement  Amending  the 
NEPOOL  Agreement  Ithe  Fiftieth 
Agreement),  which  would  eliminate 
NEPOOL's  Operable  Capability  market 
as  of  March  1,  2000. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  lists  in 
the  captioned  dockets,  to  the 
participants  in  the  New  England  Power 
Pool,  and  to  the  New  England  state 
governors  and  regulatory  commissions. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Mid-Continent  Area  Power  Pool 

(Docket  No.  ER99-2649-001] 

Take  notice  that  on  December  30, 
1999,  the  Mid-Continent  Area  Power 
Pool  (MAPP),  tendered  for  filing  on 
behalf  of  its  members  that  are  subject  to 
Commission  jurisdiction  as  public 
utilities  imder  Section  201(e)  of  the 
Federal  Power  Act,  16  U.S.C  §  824(e), 
its  request  to  continue  using  the 
procedures  for  curtailing  unscheduled 
generation-to-load  deliveries  that 
currently  are  in  effect  as  part  of  MAPP's 
line  loading  relief  procedure.  This  filing 
is  made  in  accordance  with  the 
Commission's  order  in  Mid-Continent 
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Area  Power  Pool,  87  FERC  H  61,333 
(1999). 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  ER99-4535-0011 

Take  notice  that  on  December  29, 
1999,  Vermont  Electric  Power  Company, 
Inc.  (VELCO),  tendered  for  filing  before 
the  Federal  Energy  Regulatory 
Commission  pursuant  to  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  §  824d, 
revised  tariff  sheets  to  its  open  access 
transmission  tariff  in  the  above 
reference  docket. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

[Docket  No.  EROO-931-000] 

Take  notice  that  on  December  29, 
1999,  Southern  California  Edison 
Company  (SCE),  tendered  for  filing  an 
unexecuted  Service  Agreement  for 
Wholesale  Distribution  Service  and  an 
unexecuted  copy  of  an  Interconnection 
Facilities  Agreement  between  Delano 
Energy  Company,  Inc.  (Delano)  and 
SCE. 

These  agreements  specify  the  terms 
and  conditions  pursuant  to  SCE  will 
interconnect  Delano's  generation  to  its 
electrical  system  and  provide  up  to  49.9 
MW  of  Distribution  Service  to  Delano. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-932-000] 

Take  notice  that  on  December  29, 
1999,  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
blanket  service  agreements  by  the  AEP 
Companies  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff).  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10,  1997  and  has  been 
designated  AEP  Operating  Companies' 
FERC  Electric  Tariff  Original  Voliune 
No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  the  service  agreements 
to  be  made  effective  as  specified  in  the 
submittal  letter  to  the  Commission  with 
this  filing. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 


Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Energy  Delta,  L.L.C. 

[Docket  No.  EROO-936-OOOl 

Take  notice  that  on  December  29, 
1999,  Southern  Energy  Delta,  L.L.C. 
(Southern  Delta),  tendered  for  filing  two 
revised  Must-Riui  Service  Agreements 
(RMR  Agreements)  between  Southern 
Delta  and  the  California  Independent 
System  Operator  Corporation.  These 
agreements  reflect:  (1)  the  transfer  of 
ownership  of  facilities  from  Pacific  Gas 
&  Electric  Company  to  Southern  Delta; 
and  (2)  Unit  Characteristics,  Contract 
Service  Limits,  and  Unit  Hourly  Cap 
Heat  Inputs  for  the  year  beginning 
January  1,  2000. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Energy  Potrero,  L.L.C. 

[Docket  No.  EROO-93  7-000] 

Take  notice  that  on  December  29, 
1999,  Southern  Energy  Potrero,  L.L.C. 
(Southern  Potrero),  tendered  for  filing  a 
revised  Must-Run  Service  Agreement 
(RMR  Agreement)  between  Southern 
Potrero  and  the  California  Independent 
System  Operator  Corporation.  This 
agreement  reflects:  (1)  the  transfer  of 
ownership  of  facilities  from  Pacific  Gas 
&  Electric  Company  to  Southern  Potrero; 
and  (2)  Unit  Characteristics,  Contract 
Service  Limits,  and  Unit  Hourly  Cap 
Heat  Inputs  for  the  year  beginning 
January  1,  2000. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Montaup  Electric  Company 

[Docket  No.  EROO-942-000] 

Take  notice  that  on  December  29, 
1999,  Montaup  Electric  Company 
tendered  for  filing  an  executed  Service 
Agreement  with  Constellation  Power 
Source.  Montaup  will  provide  the  Non- 
Firm  Point-To-Point  transmission 
service  and  Constellation  will  pay  for 
the  service  in  accordance  with  the 
provisions  of  Part  11  of  Montaup's  Open 
Access  Transmission  Tariff  No.  7. 

Montaup  requests  that  the  Service 
Agreement  be  effective  as  of  December 

20.  1999,  the  date  on  which  service 
commenced. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Blackstone  Valley  Electric  Company 

[Docket  No.  EROO-943-000] 

Take  notice  that  on  December  29, 
1999  Blackstone  Valley  Electric 


Company  tendered  for  filing  an 
Acknowledgment  and  Consent 
Agreement  among  Blackstone  Valley 
Electric  Company,  Lake  Road 
Generating  Company,  L.P.,  Lake  Road 
Trust  Ltd.,  and  Citibank,  N.A.  The 
Acknowledgment  and  Consent 
Agreement  provides  for  transfer  by  Lake 
Road  Generating  Company,  L.P.  of  its 
rights  and  obligations  under  the  Related 
Transmission  Facilities  Agreement  to 
Lake  Road  Trust  Ltd.,  and  Citibank, 
N.A.  and  Blackstone  Valley  Electric 
Company's  consent  to  the  transfer. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  EROO-944-000] 

Take  notice  that  on  December  29, 
1999,  Public  Service  Company  of 
Oklahoma  (PSO),  tendered  for  filing  the 
Second  Amendment  and  the  Third 
Amendment  to  the  Interconnection 
Agreement  between  PSO  and  Grand 
River  Dam  Authority  (GRDA). 

PSO  requests  an  effective  date  of  June 
1,  1998  for  the  Second  Amendment  and 
an  effective  date  of  January  1,  2000  for 
the  Third  Amendment.  Accordingly, 
PSO  requests  waiver  of  the 
Commission's  notice  requirements. 

PSO  states  that  a  copy  of  the  filing 
was  served  on  GRDA  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company 

[Docket  No.  EROO-945-000] 
Take  notice  that  on  December  29, 

1999,  Central  Power  and  Light  Company 
(CPL)  tendered  for  filing  an 
Interconnection  Agreement  between 
CJ^L  and  Sharvland  Utilities,  L.P. 
(Sharyland). 

CPL  requests  an  effective  date  for  the 
Interconnection  Agreement  of  January  1 , 

2000.  Accordingly,  CPL  requests  waiver 
of  the  Commission's  notice 
requirements. 

CPL  states  that  a  copy  of  the  filing 
was  served  on  Sharyland  and  the  Public 
Utility  Conunission  of  Texas. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-946-OOOl 

Take  notice  that  on  December  29, 
1999,  Southwest  Power  Pool,  hic.  (SPP). 
tendered  for  filing  executed  service 
agreements  for  firm  point-to-point 
transmission  service,  non-firm  point-to- 
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point  transmissi  on  service  and  loss 
compensation  si  jrvice  under  the  SPP 
Tariff  with  Western  Resources, 
TransAlta  Energy  Marketing  (U.S.)  Inc. 
(TEMUS)  and  Cklpine  Power  Services 
Company  (Calpine). 

Copies  of  this,  filing  were  served  upon 
Calpine,  TEMUfi  and  Western 
Resources.         J 

Comment  datb:  January  18,  2000,  in 
accordance  witli  Standard  Paragraph  E 
at  the  end  of  thi  s  notice. 

24.  Oswego  Haibor  Power  LLC 

[Docket  No.  EROO -947-0001 

Take  notice  tl  lat  on  December  29, 
1999,  Oswego  Harbor  Power  LLC, 
tendered  for  fili  ng  under  its  market- 
based  rate  tariff  a  long-term  service 
agreement  with  Niagara  Mohawk  Power 
Corporation  ana  a  long-term  service 
agreement  withiNRG  Power  Marketing, 
Inc.  J 

Comment  daie:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Select  Energy,  Inc..  and  Northeast 
Utilities  Service  Company 

EROO  -952-000] 


tteir  1 


'Wlol 


[Docket  No 

Take  notice 
1999,  Select 
and  Northeast 
Company 
Connecticut 
(CL&P)  and 
Electric  Company 
that  the 
provisions  of 
tariffs  and  codds 
alternative,  tha 
for  filing  a  " 
Service  Sales 
Intemiptible 
Interruptible 
Energy  and 
Interruptible 
entered  into  as 
Proposals  (RFP 
obtain  a  whol 
interruptible 
January  1,200( 
2000. 

The  requesteB 
January  1,  200( 

Select  Energ 
copies  of  this 
the  Connectici^ 
Utility  Control 
Department 
Energy. 

Comment 
accordance  wi 
at  the  end  of 


lei  I 


dcte 
h 


that  on  December  29, 
En  jrgy.  Inc.  (Select  Energy) 
I  Itilities  Service 
(NU^O),  on  behalf  of  The 
and  Power  Compemy 
WeMem  Massachusetts 

(WMECO),  requested 
Commilssion  waive  certain 

market-based  sales 
of  conduct  or,  in  the 
the  Commission  accept 
esale  Requirements 
^reement  For 
C(mtract  Customers'  (the 
Supply  Agreement).  Select 
NUPCO  state  that  the 

Agreement  was 
a  result  of  a  Request  For 
issued  by  NUSCO  to 
ale  power  supply  for 
c\  istomers  for  the  period 
through  December  31, 

effective  date  is 


f  ling  1 


and  NUSCO  state  that 
have  been  sent  to 
Department  of  Public 
and  the  Massachusetts 
of  Pelecommimications  and 


;  January  18,  2000,  in 
Standard  Paragraph  E 


tl;  is  notice. 

26.  MidAmerii  :an  Energy  Company 

(Docket  No.  ERO  )-964-OO0l 

Take  notice  hat  on  December  30, 
1999,  MidAmarican  Energy  Company 


(MidAmerican),  666  Grand  Avenue, 
2900  Ruan  Center,  Des  Moines,  Iowa 
50309  tendered  for  filing  amendments 
to  Network  Integration  Transmission 
Service  Agreements,  Network  Operating 
Agreements  and/ or  Finn  Transmission 
Service  Agreements  with  the  Municipal 
Electric  Utility  of  Waverly,  Iowa 
(Waverly);  the  City  of  Denver,  Iowa 
(Denver);  the  City  of  Sergeant  Bluff, 
Iowa  (Sergeant  Bluff);  the  City  of 
Geneseo,  Illinois  (Geneseo);  the  City  of 
Eldridge,  Iowa  (Eldridge);  and  the  Ames 
Municipal  Electric  System  (Ames). 

MidAmerican  states  that  the 
amendments  were  executed  by 
MidAmerican  pursuant  to  its  Open 
Access  Transmission  Tariff  (OATT)  for 
the  purpose  of  revising  direct 
assignment  facility  (DAF)  charges  as  a 
result  of  the  reclassification  of 
MidAmerican's  transmission  and  local 
distribution  facilities  under  the  seven- 
indicator  test  of  Order  No.  888  as  filed 
in  Docket  No.  ER99-3887-000. 

MidAmerican  requests  an  effective 
date  of  January  1 ,  2000  for  each  of  the 
amendments. 

Copies  of  the  filing  were  served  on 
Waverly,  Denver,  Sergeant  Bluff, 
Geneseo,  Eldridge,  Ames,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission,  the  South  Dakota  Pubhc 
Utilities  Commission  and  all  parties  to 
Docket  No.  ER99-3887-000. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  FirstEnergy  Operating  Companies 

[Docket  No.  EROO-965-OOOl 

Take  note  that  on  December  30,  1999, 
the  FirstEnergy  Operating  Companies 
(The  Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and  The 
Toledo  Edison  Company),  tendered  for 
filing  a  Service  Agreement  and 
Operating  Agreement  for  Network 
Integration  Transmission  Service  to  be 
provided  by  the  FirstEnergy  Operating 
Companies  to  American  Municipal 
Power-Ohio,  Inc.  (AMP-Ohio)  on  behalf 
of  certain  designated  municipal  electric 
systems  in  Ohio  and  Pennsylvania. 
These  Agreements  are  designed  to 
supercede  the  existing  Network 
Agreements  between  the  FirstEnergy 
Operating  Companies  and  AMP-Ohio. 

FirstEnergy  Operating  Companies 
request  an  effective  date  of  December  1 , 
1999  for  these  Agreements.  A  revised 
Index  of  Network  Customers  is  also 
submitted  as  part  of  this  filing. 

Copies  of  this  filing  have  been  served 
on  the  utility  commissions  in  Ohio  and 
Pennsylvania. 


Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  ISO  New  England  Inc. 

[Docket  No.  EROO-971-000] 

Take  notice  that  on  December  30, 
1999  ISO  New  England  Inc.  (the  ISO), 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  a  Request 
for  Expedited  Approval  of  Revisions  to 
NEPOOL  Market  Rules  6,  8  and  9. 

Copies  of  said  filing  have  been  served 
upon  the  Participants  in  the  New 
England  Power  Pool,  non-Participant 
transmission  customers  and  to  the  New 
England  State  Governors  and  Regulatory 
Commissions. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-975-OOOl 

Take  notice  that  on  December  30, 
1999,  Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  a  request  for 
Commission  recognition  as  an 
Independent  System  Operator  and 
Regional  Transmission  Organization. 

SPP  requests  the  Commission  to  act 
on  this  request  on  or  before  March  1 , 
2000. 

Copies  of  this  filing  were  served  upon 
all  SPP  Members  and  customers,  as  well 
as  on  all  state  commissions  within  the 
region. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  EROO-979-OOd] 

Take  notice  that  on  December  30, 
1999,  Vermont  Electric  Power  Company, 
Inc.  (VELCO),  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  revisions  to  the  rates  and 
non-rate  terms  of  service  for 
transmission  and  related  ancillary 
services  taken  under  its  open  access 
transmission  tariff. 

VELCO  proposes  to  implement  a 
formula  rate  for  transmission  service 
and  Ancillary  Service  No.  1 
(Scheduling,  System  Control  and 
Dispatch  Service).  The  formula  is  based 
on  many  of  the  same  variables  and 
calculations  used  in  the  NEPOOL 
formula.  On  a  monthly  basis,  the 
charges  assessed  pursuant  to  the 
formula  will  be  updated  using  data  from 
the  VELCO's  General  Account  Ledger 
from  the  month  prior.  Incorporated  into 
the  formula  is  a  rate  of  return  on  equity 
of  11.5  percent.  In  addition,  VELCO 
proposes  to  make  various  typographical 
and  format  corrections. 
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VELCO  requests  that  these  revisions 
become  effective  on  March  1,  2000,  and 
that  the  Commission  grant  waiver  of  any 
and  all  applicable  requirements  to  the 
extent  necessary  to  establish  such 
effective  date. 

VELCO  served  copies  of  the  filing 
upon  the  Vermont  Department  of  Public 
Service,  and  upon  those  persons  listed 
in  the  letter  submitted  with  the  filing. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Bangor  Hydro-Electric  Company 

(Docket  No.  EROO-980-OOOl 
Take  notice  that  on  December  30, 

1999,  Bangor  Hydro-Electric  Company 
(Bangor  Hydro),  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the 
Commission's  Regulations,  revisions  to 
its  Open  Access  Transmission  Tariff 
(OATT)  to  implement  retail  open  access 
in  the  state  of  Maine  and  to  propose  a 
rate  formula  for  the  rates  charged  under 
the  OATT. 

Bangor  Hydro  proposes  that  the  filing 
become  effective  March  1,  2000. 

Copies  of  this  filing  were  served  on 
the  current  customers  under  the  OATT. 
current  wholesale  requirements 
customers  that  will  become 
transmission  customers  on  March  1, 

2000,  participants  in  MPUC  Docket  No. 
99-185,  and  the  state  commission 
within  whose  jiu-isdiction  Bangor  Hydro 
transmits  electricity  under  the  OATT. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  New  England  Power  Fool 

[Docket  No.  EROO-981-OOOl 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  the  Forty-Eighth  Agreement 
Amending  the  New  England  Power  Pool 
Agreement  (Forty-Eighth  Agreement) 
which  continues  the  restructuring  and 
refinement  of  the  NEPOOL  committee 
process. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
NEPOOL  Participants. 

Comment  date;  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

33.  Central  Maine  Power  Company 

[Docket  No.  EROO-982-000] 

Take  notice  that  on  December  30, 
1999,  Central  Maine  Power  Company 
(Central  Maine  or  CMP),  tendered  for 
filing  pursuant  to  Section  205  of  the 


Federal  Power  Act,  and  Part  35  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission,  revisions  to  the 
rates  and  non-rate  terms  of  service  for 
transmission  and  related  services  taken 
imder  its  open  access  transmission  tariff 
(OATT). 

Central  Maine  proposes  to  implement 
a  formula  rate  for  transmission  service 
and  Ancillary  Service  No.  1 
(Scheduling,  System  Control  and 
Dispatch  Service).  The  formula  is  based 
on  many  of  the  same  variables  and 
calculations  used  in  the  NEPOOL 
formula.  Each  June  1 ,  the  charges 
assessed  pursuant  to  the  formula  will  be 
updated  using  data  from  the  CMP's  most 
recently  filed  FERC  Form  1. 
Incorporated  into  the  formula  is  a  rate 
of  return  on  equity  of  12.1  percent. 

Comment  date:  March  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Yankee  Atomic  Electric  Company 

[Docket  No.  EROO-983-000) 

Take  notice  that  on  December  30, 
1999,  Yankee  Atomic  Electric  Company 
(Yankee),  tendered  for  filing,  pursuant 
to  Section  205  of  the  Federal  Power  Act 
and  Section  35.13  of  the  Commission's 
Regulations,  a  revised  decommissioning 
cost  estimate  and  funding  schedule  for 
Yankee's  nuclear  generating  plant. 

Yankee  states  that  the  rate  change 
proposed  would  reduce 
decommissioning  charges  during  the 
year  2000,  the  last  year  of  scheduled 
decommissioning  collections,  by 
$650,500,  and  would  reduce  total 
wholesale  charges  during  the  year  2000 
by  $11. 7  million. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-997-000] 

Take  notice  that  on  December  30, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  its 
"Market  Power  in  the  San  Diego  Basin: 
Addendum  to  Annual  Report  on  Market 
Issues  and  Performance"  (ISO 
Addendum),  prepared  by  the 
Department  of  Market  Analysis  of  the 
ISO.  The  ISO  Addendum  presents  a 
preliminary  analysis  of  market  power  in 
electric  generation  in  the  San  Diego 
Basin,  background  on  regulatory  and 
policy  decisions  relating  to  market 
power,  an  overview  of  demand  and 
supply  conditions,  the  methodology 
used  in  the  Addendum  to  assess  market 
power,  and  the  implications  of  issues 
and  trends  identified  in  the  Addendum. 


The  ISO  states  that  copies  of  the  ISO 
Addendiun  have  been  served  upon  the 
California  Public  Utilities  Commission, 
the  California  Energy  Commission,  and 
the  California  Electricity  Oversight 
Board.  The  ISO  is  also  posting  the  ISO 
Addendum  on  its  Home  Page, 
wv»nv.caiso.com. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  EROO-930-OOOl 

Take  notice  that  on  December  29, 
1999,  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
an  information  statement  concerning 
PSNH's  fuel  and  purchased  power 
adjustment  clause  charges  and  credits 
for  the  following  periods: 

January  1,  1999  to  June  30,  1999 
July  1,  1999  to  December  31.  1999 
January  1,  2000  to  June  30,  2000 

This  information  statement  is 
submitted  pursuant  to  a  settlement 
agreement  approved  by  the  Commission 
in  Pub!  Serv.  Co.  of  New  Hampshire,  57 
FERC  U  61,  068  (1991),  and  a  settlement 
stipiJation  approved  by  the 
Commission  by  Letter  Order  in  Docket 
Nos.  ER91-143-000,  ER91-235-000  and 
EL91-15-000,  dated  July  22,  1992. 

Copies  of  this  filing  were  served  upon 
the  Town  of  Ashland  Electric  Company, 
the  New  Hampton  Village  Precinct,  and 
the  New  Hampshire  Electric 
Cooperative,  Inc. 

Comment  date;  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Commonwealth  Edison  Company 

[Docket  No.  EROO-933-OOOl 

Take  notice  that  on  December  29, 
1999,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  two  long- 
term  agreements  between  ComEd  and 
Entergy  Power  Marketing  Corporation 
(Entergy).  Under  the  first  agreement, 
ComEd  is  providing  negotiated  capacity 
imder  its  Power  Sales  and  Reassignment 
of  Transmission  Rights  Tariff  and 
control  area  services  purchased  under 
ComEd's  Open  Access  Transmission 
Tariff.  Under  the  second  agreement, 
ComEd  agreed  to  provide  certain  back- 
up energy  supply  services  under 
ComEd's  Market  Based  Rate  Schedule. 

ComEd  requests  that  the  Commission 
establish  a  January  2,  2000  effective 
date. 

A  copy  of  this  filing  was  served  on 
Entergy. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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38.  New  Englan  d  Power  Pool 

[Docket  No.  EROO -934-000) 

fake  notice  t  lat  on  December  29, 
1999.  the  New  1  Ingland  Power  Pool 
Participants  Committee  submitted 
changes  to  a  number  of  Market  Rules 
and  Procedures!  approved  by  the 
Participants  Co^ninittee  over  the  last 
several  months  ^ 

The  NEPOOLj  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  Newi  England  state  governors 
and  regulatory  Commissions  and  the 
Participants  in  he  New  England  Power 
Pool. 

Comment  daK:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Southern  Company  Services,  Inc. 

IDocket  No.  ER0(»-935-<M)0l 

Take  notice  tnat  on  December  28, 
1999,  SouthemlCompany  Services,  Inc. 
(SCS),  as  agent  lor  Alabama  Power 
Company,  Geongia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Companv  and  Savannah  Electric 
and  Power  Conjpany  (the  Southern 
Companies),  tendered  for  filing 
information  pertaining  to  Southern 
Companies'  reqovery  of  Post-Retirement 
Benefits  Other  Than  Pensions  (PBOPs). 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th  s  notice. 

40.  New  Centuiy  Services,  Inc. 

(Docket  No.  ERO<  ■-938-0001 

Take  notice  tnat  on  December  29, 
1999,  New  Cen  :ury  Services,  Inc.  (NCS), 
on  behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  submitted  for 
filing  the  follov  ring  agreements  imder 
Public  Service'  >  Rate  Schedule  for 
Market-Based  I  ower  Sales  (Public 
Service  FERC  I  lectric  Tariff,  Original 
Volume  No.  6):  1)  the  Master  Power 
Purchase  and  S  ale  Agreement  between 
Public  Service  and  Municipal  Energy 
Agency  of  Nebraska  (MEAN),  which  is 
an  umbrella  sei  vice  agreement  under 
the  Public  Seni  ice's  market-based  rate 
schedule,  and  :  I)  four  separate 
transaction  agr  jements  for  specific  sales 
by  Public  Serv  ce  to  MEAN  of  capacity 
and  associated  energy  for  durations  of 
longer  than  ono  year. 

Comment  dcte:  January  26,  2000,  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tl  is  notice. 

41.  Lake  Worti  i  Generation  L.L.C. 


[Docket  No.  ER0|>-939-000l 

Take  notice 
1999.  Lake  Wcirth 
(LWG)  tendere  d 
waiver  and  bla  nket 
various  regula  ions 


hat  on  December  29, 
Generation  L.L.C. 
for  filing  a  petition  for 
approvals  under 
of  the  Commission 


and  for  an  order  accepting  its  proposed 
tariff  governing  negotiated  market-based 
capacity  and  energy  sales.  If  accepted 
for  filing,  LWG  will  use  the  market  rate 
tariff  to  sell  power  bom  its  generation 
facihty. 

A  copy  of  this  filing  was  served  on  the 
Florida  Public  Service  Commission. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Commonwealth  Edison  Company 

(Docket  No.  EROO-940-OOOl 

Take  notice  that  Commonwealth 
Edison  Company  (ComEd)  on  December 
29,  1999  submitted  for  filing  an 
Agreement  for  Dynamic  Scheduling  of 
Transmission  Service  under  ComEd's 
Open  Access  Transmission  Tariff  for 
service  provided  by  ComEd  to  supply 
the  requirements  for  Ormet 
Corporation's  load  within  the  service 
territory  of  American  Electric  Power 
Corporation. 

ComEd  requests  an  effective  date  of 
January  1,  2000. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROO-941-OOOl 

Take  notice  that  on  December  29, 
1999,  pursuant  to  the  Commission's 
direction  in  PfM Interconnection.  LLC. 
87  FERC  161,299  (1999),  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  amendments  to  the  PJM  Open 
Access  Tariff  and  Schedule  1  of  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  to  provide  Intercormection 
Customers  that  have  cost  responsibility 
for  the  construction  of  transmission 
facilities  or  upgrades  necessary  to 
accommodate  their  Intercormection 
Requests  with  rights  to  Incremental 
Fixed  Transmission  Rights. 

PJM  requests  an  effective  date  of 
February  27,  2000. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  electric 
regulatory  commissions  in  the  PJM 
control  area. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Minnesota  Power,  Inc. 

[Docket  No.  ER00-929-O00| 

Take  notice  that  on  December  29, 
1999,  Minnesota  Power,  Inc.  (MP) 
tendered  for  filing  its  Amendment  No. 
3  of  the  Electric  Service  Agreement  with 
the  Dahlberg  Light  &  Power  Company 
(Dahlberg).  MP  states  the  term  of  the 
Agreement  is  from  January  1 ,  2000 
through  the  existing  ending  date. 


Copies  of  this  filing  have  been  served 
on  the  Dahlberg  Company  and  the 
Minnesota  Public  Utilities  Commission. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  00-814  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-79-000,  et  al.;] 

Public  Service  Electric  and  Gas 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

lanuary  6,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Electric  and  Gas 
Company,  PSEG  Fossil  LLC  et  al. 

[Docket  Nos.  EC99-79-000  and  ER99-3151- 
001] 

Take  notice  that  on  December  8, 1999, 
Public  Service  Electric  and  Gas 
Company,  PSEG  Fossil  LLC,  PSEG 
Nuclear  LLC,  and  PSEG  Energy 
Resoiuces  &  Trade  LLC  (collectively. 
Applicants)  supplemented  their 
compliance  filing  in  the  above- 
referenced  dockets  in  response  to  a 
Commission  Staff  request  that  the 
appUcants  detail  the  ancillary  services 
to  be  made  available  under  PSEG  Energy 
Resources  &  Trade  LLC's  Market-Based 
Power  Sales  Tariff. 
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Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Electric  Power  Company 

(Docket  No.  ECOO-45-OOOl 

Take  notice  that  on  December  30, 
1999,  Wisconsin  Electric  Power 
•  Company  (WEPCO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
an  Application  for  Authorization  to 
Transfer  Jurisdictional  Transmission 
Assets  Pursuant  to  Section  203  of  the 
Federal  Power  Act  (203  Application). 

Comment  date:  January  31,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Lakefield  Jimction  LLP 

(Docket  No.  EGOO-6 1-000] 

Take  notice  that  on  December  29, 
1999,  Lakefield  Junction  LLP  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA).  The 
applicant  is  a  limited  liability 
partnership  organized  under  the  laws  of 
the  State  of  Delaware  that  will  be 
engaged  directly  and  exclusively  in 
developing,  owning  and  operating  a 
nominal  550  MW  gas-fired  generating 
facility  (Facility)  and  selling  electric 
energy  at  wholesale.  The  Facility  is 
located  near  Trimont,  Minnesota. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Conectiv  Energy,  Inc. 

(Docket  No.  EGOO-74-OOOl 

Take  notice  that  on  January  5,  2000, 
Conectiv  Energy,  Inc.  (CEI),  at  800  King 
Street,  P.O.  Box  231,  Wilmington, 
Delaware  19899,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

CEI  is  a  subsidiary  of  Conectiv,  which 
is  a  public  utility  holding  company 
under  the  Public  Utility  Holding 
Company  Act  (PUHCA).  Conectiv  also 
owns  Delmarva  Power  &  Light  Company 
(Delmarva)  and  Atlantic  City  Electric 
Company  (ACE),  each  of  which  are 
operating  public  utilities  under  PUHCA 
and  the  Federal  Power  Act.  Conectiv 
also  owns  Conectiv  Energy  Supply,  Inc. 
(CESI),  which  is  engaged  in  competitive 
wholesale  and  retail  sales  of  electricity, 
among  other  activities. 


CEI  intends  to  own  and  operate  four 
combustion  turbine  generation  facilities 
each  with  a  capacity  of  about  110  MW. 
The  facilities  do  not  currently  exist  but 
are  to  be  constructed  pursuant  to  a 
contract  with  a  manufacturer.  CEI 
represents  that  it  will  be  exclusively  in 
the  business  of  owning  and  operating 
eligible  facilities  and  selling  electric 
energy  at  wholesale.  CEI  represents  that 
no  State  Commission  determinations  are 
necessary  with  respect  to  these  facilities 
to  be  constructed. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Duke  Energy  South  Bay  LLC 

(Docket  No.  EROO-435-OOOl 

Take  notice  that  on  December  20, 
1999,  Duke  Energy  South  Bay  LLC 
(DESB)  filed  corrected  revised  sheets  of 
its  Must-Run  Rate  Schedule. 

The  revised  sheets  are  proposed  to  be 
effective  January  1 ,  2000. 

Comment  date:  January  18,  2000,  in 
accordance  with"  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Energy  South  Bay,  LLC 

(Docket  No.  EROO-824-000) 

Take  notice  that  on  December  29, 
1999,  Duke  Energy  South  Bay,  LLC 
(DESB)  hereby  tenders  for  filing  a 
revised  first  page  of  Schedule  A  to  the 
Reliability  Must  Run  Agreement  (the 
RMR  Agreement)  between  DESB  and  the 
California  Independent  System  Operator 
Corporation  (the  ISO). 

DESB  requests  that  the  revised  first 
page  of  Schedule  A  be  made  effective 
January  1,  2000. 

Comment  date:  January  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-948-OOOl 

Take  notice  that  on  December  30, 
1999.  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Participating 
Generator  Agreement  between  the  ISO 
and  Louisiana-Pacific  Samoa.  Inc.,  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Louisiana-Pacific  Samoa.  Inc., 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  December  14,  1999. 


Comment  date:  January  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-949-OOOl 

Take  notice  that  on  December  30, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  the  ISO  and  Louisiana-Pacific 
Samoa,  Inc.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Louisiana-Pacific  Samoa,  Inc., 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
December  14.  1999. 

Comment  date;  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Power  Exchange 
Corporation 

[Docket  No.  EROO-950-OOOl 

Take  notice  that  on  December  30, 
1999,  California  Power  Exchange 
Corporation  (CalPX),  on  behalf  of  its 
CalPX  Trading  Services  Division  (CTS), 
tendered  for  filing  proposed  changes  in 
Appendix  2  of  its  CalPX  Trading 
Services  Rate  Schedule  FERC  No.  1. 
CTS  states  that  the  changes  are  designed 
to  accommodate  product  enhancements 
that  will  permit  participants  to  contract 
for  additional  delivery  points  and 
additional  delivery  periods. 

CTS  requests  an  effective  date  of 
March  1.  2000.  "" 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Power  Exchange 
Corporation 

(Docket  No.  ER00-951-000[ 

Take  notice  that  on  December  30, 
1999,  California  Power  Exchange 
Corporation  (CalPX),  tendered  for  filing 
proposed  amendments  to  its  tariff  to 
accommodate  the  scheduling  of  Firm 
Transmission  Rights  (FTRs).  CalPX 
understands  that  the  California 
Independent  System  Operator  (ISO) 
intends  to  permit  scheduling  of  FIRs  by 
March  1,  2000  and  perhaps  as  early  as 
February  1 ,  iboo. 

Call'X  requests  an  effective  date  to 
coincide  with  the  date  the  ISO 
commences  scheduling  FTRs,  provided 
that  all  necessary  software  changes  have 
been  implemented  by  that  date.  The 
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proposed  tariff  changes  also 
accommodate  tne  new  scheduling 
templates  adop  ted  by  the  ISO  for 
scheduling  FTl  [s.  Existing  Transmission 
Contracts  (ETC  >)  and  other  contract 
usage  rights. 

Comment  da  e.  January  19.  2000.  in 
accordance  wim  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 

11.  PG  Power  !  ales  Three,  L.L.C. 

[Docket  No.  ERO(  ^-954-000] 

Take  notice  I  lat  on  December  30, 
1999,  PG  Powe  •  Sales  Three,  L.L.C., 
tendered  for  fil  ing  initial  FERC  electric 
service  tariff,  B  ate  Schedule  No.  1,  and 
a  petition  for  b  anket  approvals  and 
waivers  of  vari  )us  Commission 
Regulations  under  the  Federal  Power 
Act. 

Comment  da  te;  January  19,  2000,  in 
accordance  wil  ti  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PG  Power  i  iales  One,  L.L.C. 

[Docket  No.  ERoi-955-OOOl 

Take  notice 
1999,  PGPow^ 
tendered  for 
service  tariff, 
a  petition  for 
waivers  of  vanbus 
regulations  un^er 
Act. 

Comment 
accordance 
at  the  end  of 


fil  ing 
Fate: 


dcte 

wih 

ttis 


Take  notice 


1  hat,  on  December  30, 
Sales  One.  L.L.C., 
initial  FERC  electric 
Schedule  No.  1 .  and 

b  anket  approvals  and 
Commission 
the  Federal  Power 


■  January  19.  2000,  in 
Standard  Paragraph  E 
notice. 


13.  PG  Power  1  Jales  Two,  L.L.C. 

(Docket  No.  ERO  >-956-000] 


hat  on  December  30, 


1999.  PG  Pow(  r  Sales  Two,  L.L.C, 
tendered  for  fi  ing  initial  FERC  electric 
service  tariff,  F  ate  Schedule  No.  1.  and 
a  petition  for  h  ianket  approvals  and 
waivers  of  vari  dus  Conunission 
Regulations  ut  der  the  Federal  Power 
Act. 

Comment  dc  te:  January  19.  2000.  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tl  is  notice. 

14.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

(Docket  No.  ERop-957-OOOl 

Take  notice 
1999.  Louisville 
Company/  Kei  tucky 
(LG&E/KU).  tebdered 
executed  Serv 
Network  Integtat 
Service  betwe  sn 
Kentucky  Pow  er 
under  LG&E/HU 
Transmission 

Comment 
accordance  with 
at  the  end  of  t  lis  notice. 


;hat  on  December  30. 
Gas  and  Electric 

Utilities  Company 
for  filing  an 

ce  Agreement  for 
ion  Transmission 
LG&E/KU  and  East 
Cooperative.  Inc.. 
's  Open  Access 

fTariff. 

.  January  19.  2000.  in 
Standard  Paragraph  E 


diite 


15.  Allianf  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-958-OOOl 

Take  notice  that  on  December  30, 
1999,  Alliant  Energy  Corporate  Services. 
Inc.,  tendered  for  filing  on  behalf  of  lES 
Utilities,  Inc.  (lES),  Interstate  Power 
Company  (IPC)  and  Wisconsin  Power 
and  Light  Company  (WPL).  two 
executed  Service  Agreements  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Service.  The  agreements  have  been 
signed  by  Alliant  Energy  Corporate 
Services.  Inc.  (the  Transmission 
Provider)  and  AUiant  Energy  Corporate 
Services.  Inc.,  (the  Transmission 
Customer). 

Alliant  Energy  Corporate  Services, 
Inc.,  requests  an  effective  date  of 
January  1.  2000.  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Montana  Power  Company 

[Docket  No.  EROO-959-OOO! 

Take  notice  that  on  December  30, 
1999,  The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  the  executed 
Firm  and  Non-Firm  Point-to-Point 
Service  Agreements  with  The  Montana 
Power  Company,  Colstrip  4  Lease 
Management  Division,  PP&L  EnergyPlus 
Co.,  and  PP&L  Montana  LLC,  and 
unexecuted  Firm  and  Non-Firm  Point- 
to-Point  Service  Agreements  with  Duke 
Energy  Trading  and  Marketing,  LLC, 
under  Montana's  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  5  (Open 
Access  Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Montana  Power  Company,  Colstrip  4 
Lease  Management  Division,  PP&L 
EnergyPlus  Co.,  PP&L  Montana  LLC, 
Duke  Energy  Trading  and  Marketing, 
LLC. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Minnesota  Power,  Inc. 

[Docket  No.  EROO-960-OOOl 

Take  notice  that  on  December  30, 
1999.  Minnesota  Power.  Inc..  tendered 
for  filing  signed  Non-Firm  and  Short- 
term  Firm  Point-to-Point  Transmission 
Service  Agreements  with  NewEnergy, 


Inc..  under  its  Short-Term  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  to  satisfy  its  filing  requirements 
imder  this  tariff. 

Comment  date:  January  19.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  EROO-961-OOOl 

Take  notice  that  on  December  30, 
1999,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
dated  November  9,  1999.  for  the  long- 
term  sale  of  electric  capacity  and  energy 
to  meet  the  full  requirements  of  the 
Borough  of  South  River,  New  Jersey  (the 
Borough),  less  any  New  York  Power 
Authority  hydroelectric  allocation  and 
the  procurement  of  associated 
transmission  service  under  the 
prevailing  PJM  Open  Access 
Transmission  Tariff,  or  its  successor, 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  also  provided  notice  to  the 
Commission  of  the  termination  of  the 
"Agreement  For  The  Purchase  and  Sale 
of  Energy  and  Capacity"  between 
PSE&G  and  the  Borough  dated  October 
5,  1994  (PSE&G  Rate  Schedule  No.  158), 
effective  as  of  December  1, 1999  when 
the  October  5,  1994  agreement  was 
superceded  by  the  November  9,  1999 
agreement. 

To  the  extent  needed.  PSE&G  requests 
waiver  of  the  Conunission's  regulations 
such  that  the  November  9.  1999 
agreement  can  be  made  effective  as  of 
December  1. 1999  and  such  that  the 
termination  of  the  October  5.  1994 
agreement  can  be  made  effective  as  of 
December  1.  1999. 

Copies  of  the  filing  have  been  served 
upon  the  Borough  of  South  River.  New 
Jersey  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  January  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Western  Resources,  Inc. 

[Docket  No.  EROO-962-OOOl 

Take  notice  that  on  December  30, 
1999,  Western  Resources,  Inc.  (WR) 
tendered  for  filing  an  Energy 
Coordination  Agreement  and  a 
Telemetry  Services  Agreement  between 
WR  and  Missouri  Joint  Municipal 
Electric  Utility  Commission  (MJMEUC). 
WR  requests  an  effective  date  of  January 
1,  2000. 

Notice  of  the  filing  has  been  served 
upon  MJMEUC  and  the  Kansas 
Corporation  Commission. 
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Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northeast  Utilities  Service  Company 
and  Select  Energy,  Inc. 

IDocket  No.  EROO-963-OOOl 

Take  notice  that  on  December  30, 
1999,  Northeast  Utihties  Service 
Company  (NUSCO).  on  behalf  of  The 
Connecticut  Light  and  Power  Company 
(CL&P)  and  Select  Energy,  Inc.  (Select 
Energy),  tendered  for  filing  a  request 
that  the  Commission  waive  certain 
provisions  of  their  market-based  sales 
tariffs  and  codes  of  conduct  or,  in  the 
alternative,  that  the  Commission  accept 
for  filing  a  Letter  of  Agreement  between 
NUSCO  and  Select  Energy  under 
NUSCO's  market-based  rate  tariff  (Letter 
Agreement).  Select  Energy  and  NUSCO 
state  that  the  Letter  Agreement  was 
entered  into  as  a  result  of  a  Request  For 
Proposals  (RFP)  issued  by  NUSCO. 

The  requested  effective  date  is 
January  1,  2000. 

NUSCO  and  Select  Energy  state  that 
copies  of  this  filing  have  been  sent  to 
the  Connecticut  Department  of  Public 
Utility  Control. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southwestern  Public  Service 
Company 

[Docket  No.  EROO-966-OOOl 

Take  notice  that  on  December  30, 
1999,  Southwestern  Public  Service 
Company  (Southwestern),  tendered  for 
filing  a  proposed  amendment  to  its 
delivery  point  listing  with  Lyntegar 
Electric  Cooperative,  Inc.  (Lyntegar). 

The  proposed  amendment  reflects  a 
new  delivery  point  for  service  to 
Lyntegar. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Pool 

[Docket  No.  EROO-967-000] 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  a  signatiu-e  page  to  the 
New  England  Power  Pool  Agreement 
dated  September  1,  1971,  as  amended, 
signed  by  the  Union  of  Concerned 
Scientists  (UCS).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
UCS's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  UCS.  The  Participants 
Committee  further  states  that  the  filed 


signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  UCS  a  member  in 
NEPOOL.  The  Participants  Committee 
requests  an  effective  date  of  January  1 , 
2000,  for  commencement  of 
participation  in  NEPOOL  by  UCS. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  England  Power  Pool 

(Docket  No.  ER0t)-968-000] 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  a  signature  page  to  the 
New  England  Power  Pool  Agreement 
dated  September  1,  1971,  as  amended, 
signed  by  Consolidated  Edison 
Development,  Inc.  (ConEd 
Development).  The  NEPOOL  Agreement 
has  been  designated  NEPOOL  FPC  No. 
2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
ConEd  Development's  signature  page 
would  permit  NEPOOL  to  expand  its 
membership  to  include  ConEd 
Development.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  ConEd  Development 
a  member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  January  1,  2000,  for 
commencement  of  participation  in 
NEPOOL  by  ConEd  Development. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Pool 

[Docket  No.  EROO-969-000) 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  a  signature  page  to  the 
New  England  Power  Pool  Agreement 
dated  September  1,  1971,  as  amended, 
signed  by  Energy  America.  LLC  (Energy 
America).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Energy  America's  signature  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  Energy  America. 
The  Participants  Committee  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  Energy 
America  a  member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  March  1,  2000,  for 
commencement  of  participation  in 
NEPOOL  by  Energy  America. 


•    Comment  date:  January  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  Toledo  Edison  Company 

[Docket  No.  EROO-970-OOOl 

Take  note  that  on  December  30,  1999, 
The  Toledo  Edison  Company  filed  an 
Amendment  to  the  Intercoimection  and 
Ser\'ice  Agreement  Between  The  Toledo 
Edison  Company  and  American 
Municipal  Power-Ohio,  Inc.,  Toledo 
Rate  Schedule  FERC  No.  34,  dated  May 
1,  1989  to  unbundle  the  charges  for 
generation  and  transmission  services 
contained  in  Service  Schedules  A  and  J, 
and  to  make  related  changes  in  Service 
Schedules  B  and  K. 

Copies  of  the  filing  have  been  served 
on  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date;  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  England  Power  Pool 

(Docket  No.  ER0O-972-000| 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL),  Participants  Committee 
tendered  for  filing  a  Service  Agreement 
for  Through  or  Out  Service  or  In 
Transmission  Service  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  18  CFR  35.12  of  the  Commission's 
Regulations. 

Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Firm  In 
Service  transmission  to  Engage  Energy 
US,  L.P.,  in  conjunction  with  Regional 
Network  Service,  in  accordance  with  the 
provisions  of  the  NEPOOL  Open  Access 
Transmission  Tariff  filed  with  the 
Commission  on  December  31,  1996,  as 
amended  and  supplemented.  An 
effective  date  of  March  1,  2000  for 
commencement  of  transmission  service 
has  been  requested.  Copies  of  this  filing 
were  sent  to  all  NEPOOL  members,  the 
New  England  public  utility 
commissioners  and  all  parties  to  the 
transaction. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Pool 

[Docket  No.  EROO-973-OOOj 

Take  notice  that  on  December  30, 
1999,  the  New  England  Power  Pool 
(NEPOOL),  Participants  Committee 
tendered  for  filing  a  Service  Agreement 
for  Through  or  Out  Service  or  In  Service 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  18  CFR  35.12  of  the 
Commission's  Regulations. 

Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Firm  In 
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Service  transir  ission  to  Morgan  Stanley 
Capital  Group  [nc,  in  conjunction  with 
Regional  Network  Service,  in 
accordance  wi  ii  the  provisions  of  the 
Access  "transmission 
Tariff  filed  wit  i  the  Commission  on 
December  31,  1996,  as  amended  and 
supplemented  An  effective  date  of 
March  1,  2000  for  commencement  of 
transmission  s  jrvice  has  been  requested. 
Copies  of  this  iling  were  sent  to  all 
NEPOOL  mem  aers,  the  New  England 
public  utility  ( ommissioners  and  all 
parties  to  the  t  -ansaction. 

Comment  dvte:  January  19,  2000,  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tl  lis  notice. 

28.  New  Engla  nd  Power  Pool 

ERD  0-974-000) 


Pal 


aiid 


[Docket  No. 

Take  notice 
1999.  the  New 
(NEPOOL). 
tendered  for  fi 
for  Through  oi 
by  and  betwee  i 
Participants 
Service  Comp 
Energy,  Inc. 
Section  205 
and  18  CFR  3J 
Regulations. 

Acceptance 
will  recognize 
Service 
in  conjunctior 
Service,  in 
provisions  of 
Transmission 
Commission 
amended  and 

An  effective 
for 
service  has 

Copies  of  th 
NEPOOL 
public  utility 
parties  to  the 

Comment 
accordance  w 
at  the  end  of 


on 


commence  ment 


t  lis  : 
29.  Avista  Coi  poration 

[Docket  No.  ER(|o-9 76-000) 

Take  notice 
1999,  Avista 
tendered  for 
Assignment  o 
Output  of  Foriner 
Electric  Share 
Generating 

Comment 
accordance 
at  the  end  of 


;hat  on  December  30, 
England  Power  Pool 
icipants  Committee 
ing  a  Service  Agreement 
Out  Service  or  In  Service 
the  NEPOOL 
Northeast  Utilities 
i  iny  on  behalf  of  Select 
(S  elect  Energy)  pursuant  to 
oflthe  Federal  Power  Act 
12  of  the  Commission's 

of  this  Service  Agreement 
the  provision  of  Firm  In 
transntission  to  Select  Energy, 
with  Regional  Network 
ace  ordance  with  the 

I  he  NEPOOL  Open  Access 
Tariff  filed  with  the 

December  31,  1996,  as 
supplemented, 
date  of  January  1,  2000 
of  transmission 
requested, 
s  filing  were  sent  to  all 
menibers,  the  New  England 
I  lommissioners  and  all 
I  ransaction. 

January  19,  2000,  in 
th  Standard  Paragraph  E 
notice. 


be  m 


that  on  December  30, 
C  orporation  (Avista  Corp.), 
ing  an  agreement  for  the 
Electric  Generation 
Portland  General 
of  the  Centralia  Steam 


Pliint. 
d  ife; 
w  th 


t  us 


January  19,  2000,  in 
Standard  Paragraph  E 
notice. 


30.  Potomac  i  lectric  Power  Company 

[Docket  No.  ERi  iO-977-OOO) 

Take  notice 
1999,  Potoma : 


that  on  December  30, 
Electric  Power  Company 


(Pepco),  tendered  for  filing  Amendment 
No.  1  to  its  1998  agreement  for  electric 
service  to  its  full  requirements 
customer,  Southern  Maryland  Electric 
Cooperativp,  Inc.  (Smeco).  The 
amendment  provides  reduced  rates  in 
the  last  year  of  service,  the  year  2000, 
to  reflect  Maryland  tax  law  changes. 

An  effective  date  of  January  1 ,  2000 
for  the  revised  rates  is  requested,  with 
waiver  of  notice. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Bangor  Hydro  Electric  Company 

[Docket  No.  ER0O-978-O00) 

Take  notice  that  on  December  30, 
1999,  Bangor  Hydro-Electric  Company 
tendered  for  filing  Notices  of 
Cancellation  of  its  FERC  Electric  Rate 
Schedules  Nos.  7  (Eastern  Maine 
Electric  Cooperative,  Inc.),  27  (Swan's 
Island  Electric  Cooperative),  and  52  (Isle 
Au  Haut  Electric  Power  Company)  to  be 
effective  March  1,  2000. 

Copies  of  the  filing  were  served  upon 
the  affected  purchasers.  Swan's  Island 
Electric  Cooperative,  Eastern  Maine 
Electric  Cooperative,  Inc.,  Isle  Au  Haut 
Electric  Power  Company,  the  Maine 
Public  Utilities  Commission,  and  Maine 
Public  Advocate. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER00-988-000) 

Take  notice  that  on  December  30, 
1999,  Bcmgor  Hydro-Electric  Company 
(Bangor  Hydro),  tendered  for  filing  a 
long-term  service  agreement  with 
Morgan  Stanley  Capital  Group,  Inc., 
entered  into  pursuant  Bangor  Hydro's 
market-based  rate  authority  granted  to  it 
in  Docket  No.  ER99-1522-000. 

Bangor  Hydro  requests  an  effective 
date  of  March  1,  2000  for  the  agreement. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  ISO  New  England  Inc. 

[Docket  No.  EROO-996-000] 

Take  notice  that  on  December  30, 
1999,  ISO  New  England  Inc.  (the  ISO), 
tendered  for  filing  a  demonstration  of 
need  for  extension  through  February  29, 
2000  of  price  limitations  for  the 
NEPOOL  Operable  Capability  Market 
during  Operating  Procedure  4 
conditions. 

Copies  of  said  filing  have  been  served 
upon  the  parties  to  this  proceeding,  and 
upon  the  Participants  in  the  New 
England  Power  Pool,  non-Participant 
transmission  customers  and  to  the  New 


England  State  Governors  and  Regulatory 
Commissions. 

Comment  date:  January  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROO-986-000) 

Take  notice  that  on  January  3.  2000. 
Central  Vermont  Publit  Service 
Corporation  tendered  for  filing  a 
Network  Integration  Transmission 
Service  Agreement  and  a  Network 
Operating  Agreement  with  New 
Hampshire  electric  Cooperative,  Inc. 
The  service  Agreement  supersedes  a 
currently  effective  network  service 
agreement. 

Centred  Vermont  requests  that  the 
service  agreement  and  network 
operating  agreement  become  effective 
on  January  4,  2000,  one  day  after  they 
were  filed. 

Comment  date;  January  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  EROO-98  7-000] 

Take  notice  that  on  January  3,  2000, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Merrill  Lynch  Capital  Services,  Inc. 
(Merrill  Lynch),  dated  December  30, 
1999.  This  Service  Agreement  specifies 
that  Merrill  Lynch  has  agreed  to  the 
rates,  terms  and  conditions  of  GPU 
Energy's  Market-Based  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Rate  Schedule,  Second  Revised 
Volume  No.  5.  The  Sales  Tariff  allows 
GPU  Energy  and  Merrill  Lynch  to  enter 
into  separately  scheduled  transactions 
imder  which  GPU  Energy  will  make 
available  for  sale,  surplus  capacity  and/ 
or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  December  30,  1999  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  January  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register /Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Notices 


2161 


36.  American  Electric  Power  Service 
Corporation  Central  and  South  West 
Services,  Inc. 

[Docket  No.  EROO-989-OOOl 

Take  notice  that  on  January  3,  2000, 
American  Electric  Power  Service 
Corporation  (AEP)  and  Central  and 
South  West  Services,  Inc.  (CSW) 
tendered  for  filing  an  amendment  to  the 
Open  Access  Transmission  Tariff  filed 
in  this  docket  on  April  30, 1998.  The 
amendment  would  offer  a  new  service- 
Network  Contract  Demand  service  in  the 
East  Zone. 

AEP  and  CSW  request  that  the 
amendment  become  effective  upon  the 
consmnmation  of  their  proposed 
merger. 

Copies  of  the  filing  have  been  served 
upon  all  parties  to  Docket  Nos.  EC98- 
40-000,  ER98-2 786-000  and  ER98- 
2770-000,  all  of  AEP's  and  CSW's 
transmission  customers  and  the  public 
service  commissions  of  each  of  the 
eleven  states  in  which  AEP  and  CSW 
transact  business. 

Comment  date:  January  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  00-816  Filed  1-12-00;  8:45  am) 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-34-000] 


Algonquin  Gas  Transmission 
Corporation;  Notice  of  Intent  to 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Fore  River  Project 
and  Request  for  Comments  on 
Environmental  issues 

January  7,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Fore  River  Project  involving 
construction  and  operation  of  facilities 
by  Algonquin  Gas  Transmission 
Corporation  (Algonquin)  in  Norfolk 
County,  Massachusetts.'  These  facilities 
Would  consist  of  about  7.4  miles  of  24- 
inch-diameter  pipeline  and  construction 
of  measurement  facilities.  This  EA  will 
be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facihties.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condenmation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  nimiber 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

Algonquin  proposes  to  construct 
facilities  to  provide  trsinsportation 
service  of  up  to  140,000  dekatherms  per 
day  of  natural  gas  for  Sithe  Power 
Marketing  (Sithe).  Sithe  has  requested 


firm  natural  gas  transportation  service  to 
fuel  the  Fore  River  Station  a  750- 
megawatt  gas-fired  electronic  power 
plant  being  constructed  near 
Weymouth,  Massachusetts.  Algonquin 
seeks  authority  to: 

•  Replace  approximately  6.9  miles  of 
existing  lO-inch-diameter  pipeline  (1-3 
Lateral)  with  24-inch-diameter  pipeline 
from  milepost  (MP)  0.0  in  Canton. 
Massachusetts  to  MP  6.9  in  Braintree, 
Massachusetts;  and 

•  Construct  a  new  0.5-mile-long,  24- 
inch-diameter  pipeline  (1-9  Lateral)  and 
measiu-ement  facilities  in  Braintree  and 
Weymouth,  Massachusetts. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 


*  Algonquin's  application  was  filed  with  the 
Conunission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 

'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  &om  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  NE,  Washington,  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this^otice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  85.5  acres  of  land. 
Following  construction,  about  26.5  acres 
would  be  maintained  as  permanent 
right-of-way.  The  remaining  59  acres  of 
land  would  be  restored  and  allowed  to 
revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  pubUc 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  diu-ing  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Hazardous  waste 

•  Land  use 

•  Cultural  resources 

•  Endangered  and  threatened  species 

•  Public  safety 

We  will  adso  evaluate  possible 
alternatives  to  the  proposed  project  or 
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portions  of  the  project,  and  make 
recommendatidns  on  how  to  lessen  or 
avoid  impacts  ( in  the  various  resoiutie 
areas. 

Our  indepem  lent  analysis  of  the 
issues  will  be  i:  i  the  EA.  Depending  on 
the  comments  i  eceived  during  the 
scoping  proces  t,  the  EA  may  be 
published  and  biailed  to  Federal,  state, 
and  local  agendies,  public  interest 
groups,  interesied  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commissioi's  official  service  list  for 
this  proceedinj .  A  comment  period  will 
be  allotted  for  i  eview  if  the  EA  is 
published.  We  will  consider  all 
comments  on  tee  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  ydur  comments  are 
considered,  pU  ase  carefully  follow  the 
instructions  in  the  public  participation 
section  beginn  ng  on  page  4. 

Currently  Iden  dfied  Environmental 
Issues 


;5 


We  have 
issues  that  we 
based  on  a 
proposed 
environmental 
Algonquin.  Th 
issues  may  be 
comments  and 

•  The  projec  t 
wetlands  and 

•  The  projedt 
of  178  residences 

•  The  proje<  t 
prehistoric 

Also,  we  hav 
decision  to  nol 
the  nonjurisdi 
Approval  of 
Station  is  curr*n 
Massachusetts 
Board.  We  wil 
and  its  permit 
construction 


alrdady  identified  several 
hink  deserve  attention 
lary  review  of  the 
facil^ies  and  the 

information  provided  by 
s  preliminary  list  of 
I  :hanged  based  on  your 
our  analysis, 
would  cross  31 
streams, 
would  be  within  50  feet 


ii  :tic 


^thB 


Public  Particii  tation 


v 


You  can  ma|Le 
providing  us 
comments  or 
By  becoming 
concerns  will 
and  consideretl 
should  focus 
environmenta 
alternatives  to 
alternative  roqtes) 
aviod  or  les 
The  more  spec 
more  useful 
carefully  follc|iv 
ensure  that 
in  time  and 

•  Send  two 
David  P.  Boer  ;i 


en 


may  cross  historic  or 
archeological  sites. 

e  made  a  preliminary 
address  the  impacts  of 

ional  facilities. 

Sithe  Energy  Fore  River 

tly  pending  before  the 
Energy  Facilities  Siting 

identify  the  location, 
approval  and/or 
s  atus  in  the  EA. 


a  difference  by 
ith  your  specific 
concerns  about  the  project, 
commentor,  your 
je  addressed  in  the  EA 
by  the  Commission.  You 
the  potential 
effects  of  the  proposal, 
the  proposal  (including 

and  measures  to 
environmental  impact, 
ific  your  comments,  the 
will  be.  Please 
these  instructions  to 
comments  are  received 
erly  recorded: 
copies  of  your  letter  to: 
iers.  Secretary  Federal 


ttey 


your 
pi  op 


Energy  Regulatory  Commission,  888 
First  St.,  NE,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch  II,  PR- 
11.2; 

•  Reference  Docket  No.  CPOO-34- 
000;  and 

•  Mail  your  conunents  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  7,  2000. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  youi  environmental  conmients 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  fi-om  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select."Docket  #"  ft-om  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 


CIPS  helpline  can  be  reached  at  (202) 

208-2474. 

Linmwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-785  Filed  1-12-00;  8:45  am) 

BILUNO  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6522-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  State  Water  Quality 
Program  iManagement  Gap  Analysis 

agency:  Envirorunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Information  Collection  Request  for  the 
State  Water  Quality  Program 
Management  Gap  Analysis.  Before 
submitting  the  ICR  to  0MB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000. 
ADDRESSES:  Public  Comments.  All 
public  comments  shall  be  submitted  to: 
State  Water  Quality  Program 
Management  Gap  Analysis  ICR 
Comment  Clerk  (Mail  Code  4201), 
Environmental  Protection  Agency, 
Office  of  Wastewater  Management, 
Resource  Management  and  Evaluation 
Staff,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20460.  Commentors 
who  want  EPA  to  acknowledge  receipt 
of  their  comments  should  enclose  a  self- 
addressed  stamped  envelope.  Comments 
may  also  be  submitted  electronically  to: 
crow.carol@epa.gov. 

Interested  persons  may  obtain  a  copy 
of  the  ICR  and  supporting  analysis 
without  charge  by  contacting  the 
individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Crow,  Telephone:  (202)  260-6742, 
Facsimile  Number:  (202)  260-1156,  E- 
mail:  crow.carol@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  forms  of  encryption. 
Electronic  comments  must  be  identified 
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by  the  use  of  the  words  "State  Water 
Quality  Program  Management  Gap 
Analysis  ICR  Comments."  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 
Comments  and  data  will  also  be 
accepted  on  disks  in  Corel  WordPerfect 
8  format  or  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  record  for  this  proposed  ICR  has 
been  established  by  the  Office  of 
Wastewater  Management,  Resource 
Management  and  Evaluation  Staff^  and 
includes  supporting  documentation  as 
well  as  printed,  paper  versions  of 
electronic  comments.  It  does  not 
include  any  information  claimed  as  CBI. 
The  record  is  available  for  inspection 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  at  Ae 
Environmental  Protection  Agency, 
Office  of  Wastewater  Management, 
Resource  Management  and  Evaluation 
Staff.  Northeast  Mall  Room  2310,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
For  access  to  the  docket  materials, 
please  call  (202)-26O-6742  to  schedule 
an  appointment. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  State 
governments.  Major  respondents  are 
State  goveriunents. 

Title:  State  Water  Quality  Program 
Management  Gap  Analysis. 

Abstract:  EPA,  in  partnership  with 
States,  is  conducting  the  State  Water 
Quality  Management  Gap  Analysis  to 
help  enumerate  current  and  future 
funding  needs  and  to  help  identify 
innovative  strategies  for  reducing 
resource  gaps.  To  develop  preliminary 
information  in  a  short  time  fi-ame,  the 
Gap  Analysis  was  divided  into  two 
phases.  Phase  I  consisted  of  the 
development  of  a  preliminary  estimate 
of  the  national  resom-ce  gap  faced  by 
water  quality  management  programs  to 
provide  a  general  idea  of  the  magnitude 
of  the  resource  gap  based  on  initial 
estimates  provided  by  members  of  a 
State/EPA  work  group. 

Phase  II  of  the  Gap  Analysis  involves 
developing  a  detailed,  activity-based 
workload  model  to  provide  a  common 
framework  for  States  and  EPA  to 
estimate  the  resource  needs  necessary  to 
assess  specific  water  quality  concerns. 
To  complete  the  model  and  develop  a 
realistic  estimate,  EPA's  Office  of 
Wastewater  Management  needs  data  on 
the  resources  needed  from  each 
individual  State  for  water  quality 
management  activities. 

This  is  a  one  time  collection  effort  by 
the  Office  of  Wastewater  Management 
and  responses  to  this  ICR  are  volimtary. 
The  collection  is  necessary  to  develop  a 


detailed  activity-based  workload  model 
that  will  provide  an  estimate  of  the 
resource  gap  facing  water  quality 
management  programs.  EPA  will  use  the 
collected  information  to  estimate 
resource  needs  for  water  quality 
management  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  acciu-acy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
180.5  hours  per  State  respondent. 
Approximately  20  States  are  expected  to 
respond  to  this  information  collection 
request,  for  a  total  estimated  annual 
bm-den  of  3,602.5  hours  and  a  total 
estimated  cost  of  $144,100.  The  total 
estimated  burden  for  this  information 
collection  activity,  including  the 
Agency,  is  4,141  hom-s  nationally;  the 
estimated  total  cost  is  $165,117.  There 
are  no  record  keeping  reauirements. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 


information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  6,  2000. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
[FR  Doc.  00-848  Filed  1-12-00;  8:45  am) 

niXING  CODE  6560-50-P 


ENVIRONMEtfTAL  PROTECTION 
AGENCY 

[OPPTS-00274A;  FRL-6487-6] 

Voluntary  Children's  Health  Chemical 
Testing  Program;  Cancellation  of 
Public  IMeeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  cancellation  of  public 

meeting. 

SUMMARY:  The  public  meeting  on  the 
Voluntary  Children's  Health  Chemical 
Testing  Program  scheduled  for  January 
19-20,  2000,  is  canceled.  This  meeting 
was  announced  in  the  Federal  Register 
of  August  26.  1999  (64  FR  46673)  (FRL- 
6089-1),  and  was  intended  to  be  the 
third  public  meeting  in  a  Stakeholder 
Involvement  Process  to  develop  a 
voluntary  program  to  test  commercial 
chemicals  to  which  children  have  a  high 
likelihood  of  exposure.  On  a  future  date, 
EPA  will  annoimce  a  new  date  for  the 
third  stakeholder  meeting  and  will 
describe  how  that  meeting  will  be 
conducted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Deputy  Director,  Office  of 
Pollution  Prevention  and  Toxics  (7401), 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
numbers:  (202)  554-1404  and  TDD: 
(202)  260-1730;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact. 
Ward  Penberthy,  Office  of  Pollution 
Prevention  and  Toxics.  Chemical 
Control  Division  (7405).  Environmental 
Protection  Agfency.  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-0508;  e-mail  address: 
chem.rtk@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA). 


2164 


Federal  Register / Vol.  65,  No.  9 /Thursday,  January  13,  2000/Nbtices 


individuals  or  j  roups  concerned  with 
chemical  testin  5  and  children's  health, 
or  animal  welfa  re  groups.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  ent  ties  that  may  be  affected 
by  this  action.  Bf  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  antity,  consult  the 
technical  persofi  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT.  " 

n.  How  Can  I  Qet  Additional 
Information,  Iitcluding  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.JTo  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regjilations"  and  then  look 
up  the  entry  foD  this  document  under 
the  "Federal  Register-Environmental 
Documents."  Yau  can  also  go  directly  to 
the  Federal  Re]  ister  listings  at  http:// 
www.epa.gov/f  jdrgstr/. 

To  access  inf  jrmation  about  the 
Voluntary  Children's  Health  Chemical 
Testing  Prograi  1  go  to  the  website 
address:  http://www.epa.gov/chemTtk/ 
childhlt.htm.  Fbr  information  on  the 
first  and  second  stakeholder  meetings  go 
to  the  website  address:  http:// 
www.epa.gov/ahemrtk  and  select 
"Meeting  Archjves." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  the 
Stakeholder  Involvement  Process  for  the 
Voluntary  Children's  Health  Chemical 
Testing  Prograiji  under  docket  control 
number  OPPT^0274.  The  record 
consists  of  public  comments  received 
during  past  comment  periods,  and  other 
information  related  to  the  Voluntary 
Children's  Hea  th  Chemical  Testing 
Program.  This  1  ecord  includes  the 
docimients  tha  are  physically  located  in 
the  docket,  as  vrell  as  the  dociunents 
that  are  referenced  in  those  dociunents. 
The  public  veri  ion  of  the  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  dun  ig  an  applicable 
comment  peric  d,  is  available  for 
inspection  in  t  le  TSCA  Nonconfidential 
Information  Center,  North  East  Mall, 
Rm.  B-607,40    MSt..SW. 
Washington,  D  Z.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  exclud  ng  legal  holidays.  The 
telephone  num  ber  of  the  Center  is  (202) 
260-7099. 


List  of  Subject 

Environmen 
Children,  Hazardous 
and  safety. 


al  protection.  Chemicals, 
substances.  Health 


Dated:  January  10,  2000. 
William  H.  Sanders  lU. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  00-861  Filed  1-10-00;  3:44  pm] 

BILUNO  CODE  69«O-«0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-211044;  FRL-64«7-ri 

TSCA  Section  21  Petition;  Notice  of 
Receipt 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  receipt 
of  a  petition  submitied  by  five 
organizations  uinder  section  21  of  the 
Toxic  Substances  Control  Act  (TSCA), 
and  requests  comments  on  the  petition. 
The  organizations  have  petitioned  EPA 
to  initiate  rulemaking  proceedings  with 
respect  to  all  chemicals  included  on  the 
HPV  (high  production  volume  chemical) 
Challenge  Program  list  as  updated 
through  the  date  of  initiation  of  the 
requested  proceedings  for:  The  issuance 
of  a  TSCA  section  8(a)  Preliminary 
Assessment  Information  Reporting 
(PAIR)  rule  and  issuance  of  a  Health  and 
Safety  Data  Reporting  rule  under  TSCA 
section  8(d).  The  petitioners  further 
petition  that  "[s]uch  rule  should  neither 
be  limited  to  participants  in  the 
Challenge  Program  nor  exclude 
substances  or  mixtiu«s  as  to  which  a 
participant  has  enrolled  in  the 
Program."  Under  TSCA  section  21,  the 
Agency  must  respond  to  the  petition  by 
March  28,  2000. 

DATES:  Comments  should  be  received  on 
or  before  February  3,  2000.  The  Agency 
will  accept  comments  received  after  that 
date,  but  cannot  guarantee  that  they  will 
be  considered  prior  to  preparing  its 
response  to  the  petition. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-211044  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Deputy  Director,  Office  of 
Pollution  Prevention  and  Toxics  (7401), 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washingtoi^,  DC  20460;  telephone 


numbers:  (202)  554-1404  and  TDD:  (202) . 
554-0551;  e-mail  address:  TSCA- 
Hotiine@epa.gov. 

For  technical  information  contact: 
Frank  Kover,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
260-3946;  e-mail  address: 
ccd.citb@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  chemical  manufacturers 
(including  importers).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  vmder  "FOR 
FURTHER  INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
die  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition,  the 
petition  may  also  be  accessed  on  EPA's 
homepage  at  http://www.epa.gov/ 
chemrtk/sc21main.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-211044.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
conunents  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
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an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number 'OPPTS-2 11 044  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention:  Docket  Number 
OPPTS-2 11 044. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Towrer  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electroniccdly  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-2 11 044.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  relief  sought  by  the  petitioners, 
and  any  data  or  information  that  you 
would  like  the  Agency  to  consider  in 
developing  its  response  to  the  petition. 
You  may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  yoiu 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  is  a  TSCA  section  21  petition? 

Section  21  of  TSCA  allows  citizens  to 
petition  EPA  to  initiate  a  proceeding  for 
the  issuance,  amendment,  or  repeal  of  a 
rule  under  TSCA  section  4,  6,  or  8  or  an 
order  under  section  5(e)  or  6(b)(2).  A 
TSCA  section  21  petition  must  set  forth 
facts  which  the  petitioner  believes 
establish  the  need  for  the  action 
requested.  EPA  is  required  to  grant  or 
deny  the  petition  within  90  days  of  its 
receipt.  If  EPA  grants  the  petition,  the 
Agency  must  promptly  commence  an 
appropriate  proceeding.  If  EPA  denies 
the  petition,  the  Agency  must  publish 
its  reasons  for  the  denial  in  the  Federal 
Register.  Within  60  days  of  denial  or  no 
action,  petitioners  may  commence  a 
civil  action  in  a  U.S.  district  court  to 
compel  initiation  of  the  requested 
rulemaking.  When  reviewing  a  petition 
for  a  new  rule,  as  in  this  case,  the  court 


must  provide  an  opportunity  for  de 
novo  review  of  the  petition.  After 
hearing  the  evidence,  the  court  can 
order  EPA  to  initiate  the  requested 
action. 

B.  What  action  is  requested  under  this 
TSCA  section  21  petition? 

On  December  27.  1999,  EPA  received 
a  TSCA  section  21  petition  from  five 
organizations.  The  organizations  have 
petitioned  EPA  to  initiate  rulemaking 
proceedings  with  respect  to  all 
chemicals  included  on  the  HPV 
Challenge  Program  list  as  updated 
through  the  date  of  initiation  of  the 
requested  proceedings  for:  The  issuance 
of  a  TSCA  section  8(a)  PAIR  rule  and 
issuance  of  a  Health  and  Safety  Data 
Reporting  rule  under  TSCA  section  8(d). 
The  petitioners  further  petition  that 
"[sjuch  rule  should  neither  be  limited  to 
participants  in  the  Challenge  Program 
nor  exclude  substances  or  mixtures  as  to 
which  a  participant  has  enrolled  in  the 
Program."  Under  TSCA  section  21,  the 
Agency  must  respond  to  the  petition  by 
March'28,  2000. 

Petitioners'  request  for  rules  under 
TSCA  sections  8(a)  and  8(d)  is  based  in 
part  upon  assertions  that  rules  requiring 
the  submission  of  existing  data  provide 
a  better  implementation  approach  for 
the  HPV  Challenge  Program  and  TSCA 
section  4  HPV  test  rule(s)  than  the 
approach  currently  utilized,  namely, 
voluntary  submission  of  existing  data  in 
connection  with  the  HPV  Challenge  or 
as  comments  to  the  proposed  HPV 
rule(s)  under  TSCA  section  4.  EPA  has 
commenced  a  review  of  this  petition. 
Comments  on  the  petition  may  be 
submitted  by  any  of  the  methods 
identified  in  Unit  I. 

List  of  Subfects 

Environmental  protection. 
Dated:  January  7,  2000. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  OO-aso  Filed  1-12-00;  8:45  am) 
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summary:  EPA  legion  6  today  issues  a 
National  PoUut  int  Discharge 
Elimination  Syi  tem  (NPDES)  general 
permit  authori2  ing  discharges  of  facility 
waste  water  an(  i  contact  storm  water 
from  ready-mixed  concrete  plants, 
concrete  produ  :ts  plants  and  their 
associated  facil  ties  in  Texas.  This 
permit  covers  f;  icilities  having  Standard 
Industrial  Class  ification  (SIC)  Codes 
3273  (manufacture  of  Ready-Mixed 
Concrete),  3272  (manufacture  of 
concrete  products,  except  block  and 
brick)  and  3271  (manufacture  of 
concrete  block  ;  uad  brick).  This  permit 
does  not  authoi  ize  the  discharge  of 
domestic  sewaf  e. 

The  permit  h  is  limits  on  Oil  and 
Grease,  Total  Suspended  Solids  and  pH. 
There  is  also  a  i  equirement  of  no  acute 
toxicity  as  dete  -mined  by  requiring 
greater  than  50  %  sim^ival  in  100  % 
effluent  using  a  24  hoxu-  acute  test.  In 
addition,  the  p(  irmit  has  limits  on 
arsenic,  bahim) ,  cadmiiun,  chromium, 
copper,  mangsuiese,  merciU7,  nickel, 
selenium,  silver  and  zinc  as  contained 
in  Texas  Natun  J  Resource  Conservation 
Commission  (T  '^CC)  Regiilations  for 
Hazardous  Met  lis  (30  TAC  319, 
Subchapter  B).  There  is  also  the 
requirement  to  develop  and  implement 
a  pollution  pre  mention  plan  for  the 
storm  water  dii  charges  authorized  by 
this  permit. 

DATES:  The  lira  ts  and  monitoring 
requirements  in  this  permit  shall 
become  effective  on  February  14,  2000. 
FOR  FURTHER  IN  FORMATION  CONTACT:  Ms. 
Evelyn  Rosbon  ugh,  EPA  Region  6,  1445 
Ross  Avenue,  I  lallas,  Texas  75202-2733, 
telephone  (214  665-7515.  Copies  of  the 
complete  respc  nse  to  comments  may  be 
obtained  from  As.  Rosborough.  The 
complete  response  to  comments  and 
final  permit  ca  i  also  be  found  on  the 
Internet  at  http;//www.epa.gov/ 
earthlr6/6wq/9wq.htm. 
SUPPLEMENTARY  INFORMATION:  Regulated 
categories  and  pntities  include: 


Category        I  Examples  of  regulated  entities 


Industry 


I  }perators  of  ready-mixed 
concrete  plants,  concrete 
products  plants  and  their 
associated  facilities. 


This  table  is 
exhaustive,  bu 
for  readers 
regulated  by 
the  types  of 
aware  could 
this  action, 
listed  in  the 


not  intended  to  be 
rather  provides  a  guide 

ing  entities  likely  to  be 
is  action.  This  table  lists 
entities  that  EPA  is  now 

entially  be  regulated  by 
Other  types  of  entities  not 
ta  >le  could  also  be 


regi  ird 
tlii 


regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  Part  I, 
Section  A.l  of  this  permit.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Pursuant  to  section  402  of  the  Clean 
Water  Act  (CWA),  33  U.S.C.  section 
1342.  EPA  proposed  and  solicited 
public  comment  on  NPDES  General 
Permit  TXGl  10000  at  63  FR  40279  (July 
28,  1998).  The  comment  period  closed 
on  September  28,  1998.  Region  6 
received  written  comments  from  Texas 
Natural  Resources  Conservation 
Commission  (TNRCC)  and  Texas 
Aggregates  &  Concrete  Association. 

EPA  Region  6  has  considered  all 
comments  received.  In  response  to  the 
comments,  EPA  agrees  to  reduce  the 
monitoring  frequency  for  the  24  hour 
acute  toxicity  requirement  from  twice 
per  year  to  once  per  year,  and  to  allow 
a  facility  with  multiple  storm  water 
outfalls  discharging  substantially 
identical  storm  water  effluents  to  collect 
and  analyze  an  effluent  sample  for  one 
of  those  outfalls  and  report  that  the  data 
also  applies  to  the  other  substantially 
identical  outfalls.  In  addition,  the  time 
period  for  existing  dischargers  to  submit 
Notices  of  Intent  to  be  covered  by  this 
permit  was  extended  to  within  90  days 
of  the  permit's  effective  date.  The 
permit  was  also  updated  to  reflect  that, 
since  TNRCC  has  now  assumed  NPDES 
authority  for  these  types  of  discharges, 
Notices  of  Intent  to  be  covered  by  this 
permit  and  Discharge  Monitoring 
Reports  are  to  be  sent  to  TNRCC  instead 
of  EPA.  At  the  request  of  TNRCC. 
Discharge  Monitoring  Report 
submission  requirements  were  changed 
from  annually  to  quarterly. 

Other  Legal  Requirements 

A.  State  Certification 

Under  section  401(a)(1)  of  the  Act. 
EPA  may  not  issue  an  NPDES  permit 
until  the  State  in  which  the  discharge 
will  originate  grants  or  waives 
certification  to  ensure  compliance  with 
appropriate  requirements  of  the  Act  and 
State  law.  The  Region  has  received 
certification,  dated  August  27,  1998, 
from  the  Texas  Natural  Resources 
Conservation  Commission  for  NPDES 
General  Permit  TXGl  10000. 

B.  Endangered  Species  Act 

EPA  has  determined  that  issuance  of 
this  general  permit  is  unlikely  to 
adversely  affect  any  threatened  or 
endangered  species  or  its  critical 


habitat.  EPA  sought  written  conciurence 
from  the  United  States  Fish  and  Wildlife 
Service  on  this  determination.  In  a  letter 
dated  September  2,  1998,  the  United 
States  Fish  and  Wildlife  Service 
concurred  with  EPA's  finding  that 
issuance  of  this  general  permit  is  not 
likely  to  adversely  affect  any  federally 
listed  species,  provided  that  two  general 
concerns  were  addressed  in  the  permit. 
The  first  concern  was  in  regard  to  the 
24-hoiu'  acute  testing  requirement.  The 
Service  was  concerned  that  the  permit 
language  does  not  specify  as  to  how  test 
organisms,  daphnia  pulex  and  the 
fathead  miiuiow,  are  used  in  testing. 
The  Service  stated  that  the  permit 
should  state  that  testing  of  die  effluent 
requires  both  species  and  that  failure 
with  either  species  beyond  the  50% 
survival  in  100%  effluent  would 
constitute  failure.  The  second  concern 
was  that  the  permit  should  include 
language  that  permittees  located  in 
counties  overlying  the  San  Antonio  and 
Barton  Sphngs  portion  of  the  Edwards 
Aquifer  (Kiimey,  Travis,  Williamson. 
Uvalde,  Medina,  Bexar,  Blanco,  Hays, 
and  Comal  Counties)  must  consult  the 
Edwards  Aquifer  Rules  (30  TAC  Chapter 
213)  and  its  amendments.  In  response  to 
the  Service's  concerns,  a  requirement 
has  been  added  to  the  Part  I.C  of  the 
final  permit  requiring  compliance  with 
30  TAC  213  (Edwards  Aquifer  Rules). 
The  requirements  for  24-hour  acute 
testing  contained  in  Part  I.C  and  I.F  of 
the  permit  already  address  the  Service's 
concern  regarding  the  24  hour  acute 
testing  requirement. 

C.  Coastal  Coordination  Act 

Pursuant  to  Section  506.20  of  31  TAC 
of  the  Coastal  Coordination  Act,  the 
Texas  Coastal  Coordination  Council  has 
reviewed  the  permit  for  consistency 
with  the  Texas  Coastal  Management 
Program.  The  Council  has  determined 
that  the  permit  is  consistent  with  the 
Texas  Coastal  Management  Program 
goals  and  policies. 

D.  Historic  Preservation  Act 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places  are  not  authorized  to  discharge 
under  this  permit. 

E.  Economic  Impact  (Executive  Order 
12866) 

Under  Executive  Order  12866  [58  FR 
51735  (October  4,  1993)1,  die  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
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to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  EPA  has  determined  that  this 
general  permit  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  formal  OMB  review  prior 
to  proposal. 

F.  Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

G.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Public 
Law  104-4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  *   *   *  assess  the  effects  of  Federal 
regulatory  actions  *   *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  [the  Administrative 
Procedure  Act  (APA)],  or  any  other 
law*   *   *" 

NPDES.general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 


under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus.  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  tniuKs  it  is  unlikely  that  this 
permit  issuance  would  contain  a 
Federal  requirement  that  might  result  in 
expenditures  of  $100  million  or  more 
for  State,  local  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year. 

The  Agency  also  believes  that  the 
permit  issuance  would  not  significantly 
nor  uniquely  affect  small  governments. 
For  UMRA  purposes,  "small 
governments"  is  defined  by  reference  to 
the  definition  of  "small  governmental 
jurisdiction"  under  the  RFA.  [See 
UMRA  section  102(1),  referencing  2 
U.S.C.  658,  which  references  section 
601(5)  ofthe  RFA.)  "Small 
governmental  jurisdiction"  means 
governments  of  cities,  counties,  towns, 
etc.,  with  a  population  of  less  than 
50,000,  unless  the  agency  establishes  an 
alternative  definition. 

The  permit  issuance  also  will  not 
uniquely  affect  small  governments 
because  compliance  with  the  proposed 
permit  conditions  affects  small 
govermnents  in  the  same  manner  as  any 
other  entities  seeking  coverage  under 
the  permit. 

H.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Compliance  with  the  permit 
requirements  will  not  result  in  a 
significant  impact  on  dischargers, 
including  small  businesses,  covered  by 
this  permit.  EPA  Region  6  therefore 
concludes  that  issuance  of  this  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (33  U.S.C.  1251  et  seq:  the 
"Act"),  this  permit  authorizes 
discharges  to  Waters  of  the  United 
States  of  facility  waste  water  and 
contact  storm  water  from  ready-mixed 
concrete  plants,  concrete  products 
plants  and  their  associated  facilities  in 
Texas.  The  discharges  are  authorized  in 
accordance  with  effluent  limitations  and 
other  conditions  set  forth  in  Parts  I  and 
II  of  this  permit. 


In  order  for  discharges  to  be 
authorized  by  this  permit,  operators  of 
facilities  discharging  waste  waters  from 
ready-mixed  concrete  plants,  concrete 
products  plants  and  their  associated 
facilities  must  submit  written 
notification  to  the  Regional 
Administrator  that  they  intend  to  be 
covered  (See  Part  I. A. 2).  For  existing 
discharges,  the  notification  must  be 
submitted  no  later  than  90  days  after  the 
effective  date  of  this  permit.  For  new 
dischargers,  the  notification  must  be 
submitted  at  least  30  days  prior  to  the 
beginning  of  a  discharge.  Unless 
otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  operators  requesting 
coverage  are  authorized  to  discharge 
under  this  general  permit.  Operators 
who  fail  to  notify  the  Regional 
Administrator  of  intent  to  be  covered 
are  not  authorized  to  discharge  under 
this  general  permit. 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  not  authorized  to  discharge  under 
this  permit. 

This  permit  shall  become  effective  at 
midnight.  Central  Time  on  February  14, 
2000. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight, 
Central  Time  on  February  14,  2005. 

Signed  this  2,3rd  day  of  December.  1999. 

William  B.  Hathaway, 

Director.  Water  Quality  Protection  Division. 
EPA  Region  6. 

Part  I.  '^ 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1 .  Discharges  Covered 

This  permit  covers  discharges  of 
facility  waste  water  and  contact  storm 
water  from  ready-mixed  concrete  plants, 
concrete  products  plants  and  thefr 
associated  facilities  in  Texas.  This 
permit  covers  facilities  having  Standard 
Industrial  Classification  (SIC)  Codes 
3273  (manufacture  of  Ready-Mixed 
Concrete),  3272  (manufacture  of 
concrete  products,  except  block  and 
brick)  and  3271  (manufacture  of 
concrete  block  and  brick).  This  permit 
does  not  authorize  the  discharge  of 
domestic  sewage. 

Ready-mixed  concrete  plants  are 
facilities,  including  temporary  concrete 
batch  plants,  primarily  engaged  in 
mixing  and  delivering  ready-mixed 
concrete  as  classified  by  SIC  Code  3273. 

Concrete  products  plants  are  facilities 
primarily  engaged  in  manufactiu-ing 
concrete  products  as  classified  by  SIC 
Code  3272,  and  facilities  primarily 
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engaged  in  manufacturing  concrete 
building  blocks  and  bricks  from  a 
combination  o '  cement  and  aggregate  as 
C  Code  3271. 

Associated  f  icilities  are  facilities 
associated  wit  i  ready-mixed  concrete 
plants  or  cone  ete  products  plants  and 
where  maintenance  and 
washing  of  rea  dy-mix  vehicles  (both 
interior  and  e>terior)  or  equipment 
occurs. 

Contact  storln  water  means  storm 
water  which  c  )mes  in  contact  with  any 
raw  material.  |  iroduct,  by-product,  co- 
product,  inter  aediate  or  waste  material. 

Domestic  se  vage  means  waterbome 
human  or  anir  lal  waste  and  waste  from 
domestic  activities,  such  as  washing, 
bathing  and  food  preparation. 

Facility  was  :e  water  means  any  waste 
generated  at  ready-mixed 
concrete  plants,  concrete  products 
plants  or  asso(  iated  facilities  authorized 
by  this  permit  but  not  including 
domestic  sewj  ge. 


2.  Notice  of 

Dischargers 
this  general 
a  Notice  of 
include  the 
the  operator. 


Intent  (NOI)  To  Be  Covered 

desiring  coverage  under 
N  'DES  permit  must  submit 
In*nt  (NOI)  which  shall 
name  and  address  of 
location  of  the 


le  ;al 


tie 


Flow 

Oil  and  Grease 

Total  Suspende  I  Solids 

PH 


(Ti  lal 


Arsenic(1) 
Barium(1) 

Cadmium(l)  (ln|and 
Cadmium!  1) 
Chromlum(l)  . 

Copper(l) 

Lead(1) 

Manganese(l) 

Mercurv(1) 

Nickel(1)  

Selenium(1)  (In^nd 
Selenium(l) 
Silver!  1) 
Zinc(1)  . 


(Til  lal 


(1)  Monitorim 


There  shall 
determined  b 
50%  survival 
24  hour  acute 
this  permit, 
minimum  of 
samples.  See 

Permittees 
causing  or  a! 


discharge  (including  the  street  address, 
if  applicable,  and  the  county  of  the 
facility  for  which  the  notification  is 
submitted),  the  name  of  the  receiving 
water,  and  a  description  of  the  facility(s) 
(ready-mixed  concrete  and/or  concrete 
products  plant  and  associated  facilities, 
whether  contact  storm  water  is 
discharged).  This  NOI  must  be 
submitted  within  90  days  of  the 
effective  date  of  this  permit  for  existing 
discharges  cind,  for  new  discharges,  at 
least  30  days  before  beginning  the 
discharge. 

NOI's  must  be  submitted  on  a  form 
provided  by  TNRCC.  The  form  may  be 
obtained  by  telephoning  Mr.  Charles 
Eanes  at  (512)  239-4563,  or  by  writing 
Mr.  Eanes  at  the  following  address:  Mr. 
Charles  Eanes,  MC-148,  Texas  Natural 
Resources  Conservation  Commission, 
P.O.  Box  13087.  Austin,  Texas  78711- 
3087. 

Upon  receipt  of  the  notification, 
TNRCC  will  notify  the  facility  of  its 
specific  facility  identification  number 
that  must  be  used  on  all  correspondence 
with  the  Commission. 

3.  Termination  of  Operations 

When  all  discharges  associated  with 
activities  authorized  by  this  permit  are 


eliminated,  or.when  the  operator  of  the 
discharge  associated  with  activity  at  a 
facility  changes,  the  operator  of  the 
facility  must  submit  a  Notice  of 
Termination  that  is  signed  in 
accordance  with  Part  II.D.ll  of  this 
permit.  The  Notice  of  Termination  shall 
include  the  following  information:  legal 
name,  mailing  address  and  telephone 
number  of  the  operator;  the  facility 
identification  niunber  assigned  by  the 
Agency;  and  the  location  of  the 
discharge.  j 

Section  B.  Individual  Permits 

1.  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  under  this  general  permit 
by  applying  for  an  individual  permit. 
The  operator  shall  submit  an 
application  together  with  the  reasons 
supporting  the  request  to  the  Executive 
Director  of  TNRCC. 

2.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  the  general  permit  to  the 
permittee  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

Section  C.  General  Permit  Limits 


Parameter 


Daily  max  limit 


N/A  

15  mg/1  

65  mg/l  

6.0-9.0  Std. 


Units 


Sample  type 


Estimate 

Grab 

Grab 

Grab 


Monitoring 
frequency 


1/montti. 
1 /month. 
1 /month. 
1 /month. 


Waters) 

Waters)  .. 


Waters) 
Waters) .. 


Monthly 
average  limit 


.1  mg/l 

1 .0  mg/l 

.05  mg/l 

.1  mg/l 

.5  mg/l 

.5  mg/1 

.5  mg/l 

1 .0  mg/l 

.005  mg/l 

1.0  mg/l 

.05  mg/l 

.1  mg/l 

.05  mg/l 

1.0  mg/l 


Daily  max  limit 


.2  mg/l 

2.0  mg/l 

.1  mg/l 

.2  mg/l 

1.0  mg/l 

1.0  mg/l 

1.0  mg/l 

2.0  mg/l 

.005  mg/l 

2.0  mg/l 

.1  mg/l 

.2  mg/l 

.1  mg/l 

2.0  mg/l 


Single  grab 
limit 


.3  mg/l 

4.0  mg/l 

.2  mg/l 

.3  mg/l 

5.0  mg/l 

2.0  mg/l 

1.5  mg/l 

3.0  mg/l 

.01  mg/l 

3.0  mg/l 

.2  mg/l 

.3  mg/l 

.2  mg/l 

6.0  mg/l 


frequency  shall  be  a  minimum  of  once  per  year  using  grab  samples.  See  Section  I.D  of  this  permit. 


be  no  acute  toxicity  as 
r  requiring  greater  than 
in  100%  effluent  using  a 
test.  See  Section  I.F  of 
N  onitoring  shall  be  a 
i  »nce  per  year  using  grab 
Section  I.D  of  this  permit. 

u-e  prohibited  from 
11 3wing  any  activity 


pursuant  to  this  permit  which  would  be 
in  violation  of  Title  30  Texas 
Administrative  Code,  Chapter  213 
(Edwards  Aquifer  rules). 

Section  D.  Monitoring  at  Substantially 
Identical  Storm  Water  Outfalls 

Note:  The  requirements  of  this  section 
apply  to  storm  water  only  outfalls.  They 


do  not  apply  to  outfalls  containing 
facility  waste  water. 

When  a  facility  has  two  or  more  storm 
water  outfalls  that,  based  on  a 
consideration  of  industrial  activity, 
significant  materials,  and  management 
practices  and  activities  within  the  area 
drained  by  the  outfall,  the  permittee 
reasonable  believes  discharge 
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substantially  identical  effluents,  the 
permittee  may  test  the  effluent  of  one  of 
such  outfalls  and  report  that  the 
quantitative  data  also  applies  to  the 
substantialy  identical  outfalls  provided 
that  the  permittee  includes  in  the  storm 
water  pollution  prevention  plan  a 
description  of  the  location  of  the 
outfalls  and  explains  in  detail  why  the 
outfalls  are  expected  to  discharge 
substantially  identical  effluents.  In 
addition,  for  each  outfall  that  the 
permittee  believes  is  representative,  an 
estimate  of  the  size  of  the  drainage  area 
(in  square  feet)  and  an  estimate  of  the 
runoff  coefficient  of  the  drainage  area 
[e.g.,  low  (under  40%),  medium  (40  to 
65  %),  or  high  (above  65%))  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
.  why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

Section  E.  Pollution  Prevention  Plan 

A  Pollution  Prevention  Plan  shall  be 
prepared  and  implemented  for  each 
facility  covered  by  this  permit  which 
discharges  contact  storm  water.  The 
plan  shall  identify  potential  sources  of 
pollution  that  may  reasonably  be 
expected  to  affect  the  quality  of  contact 
storm  water  discharges  from  the  facility. 
In  addition,  the  plan  shall  describe  and 
ensure  the  implementation  of  practices 
that  are  to  be  used  to  reduce  the 
pollutants  in  contact  storm  water 
discharges  at  the  facility  and  to  assure 
compliance  with  the  terms  and 
conditions  of  this  permit.  Facilities 
must  implement  the  provisions  of  the 
storm  water  pollution  prevention  plan 
as  a  condition  of  this  permit.  The  plan 
shall  be  signed  in  accordance  with  Part 
II  of  the  permit  (Signatory 
Requirements)  and  be  retained  onsite  at 
the  facility  that  generates  the  storm 
water  discharge  in  accordance  with  Part 
II  (Retention  of  Records)  of  the  permit. 

The  Director,  or  authorized 
representative,  may  notify  the  permittee 
at  any  time  that  the  plan  does  not  meet 
one  or  more  of  the  minimum 
requirements  of  this  permit.  Such 
notification  shall  identify  those 
provisions  of  the  permit  that  are  not 
being  met  by  the  plan,  and  identify 
which  provisions  of  the  plan  requires 
modifications  in  order  to  meet  the 
minimum  requirements  of  this  part. 
Within  30  days  of  such  notification,  the 
permittee  shall  make  the  required 
cjianges  to  the  plan  and  shall  submit  to 
the  Director  a  written  certification  that 
the  requested  changes  have  been  made. 


The  permittee  shall  amend  the  plan 
whenever  there  is  a  change  in  design, 
construction,  operation,  or  maintenance, 
that  has  a  significant  effect  on  the 
potential  for  the  discharge  of  pollutants 
to  waters  of  the  United  States  or  if  the 
storm  water  pollution  prevention  plan 
proves  to  be  ineffective  in  eliminating  or 
significantly  minimizing  pollutants 
from  sources  identified  in  the  contents 
of  the  plan,  or  in  otherwise  achieving 
the  general  objectives  of  controlling 
pollutants  in  the  contact  storm  water 
discharges. 

The  plan  shall  include,  at  a  minimum, 
the  following  items: 

1 .  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

2.  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

a.  Drainage,  (i)  A  site  map  indicating 
an  outline  of  the  portions  of  the 
drainage  area  of  each  storm  water  outfall 
that  are  within  the  facility  boundaries, 
each  existing  structural  control  measure 
to  reduce  pollutants  in  storm  water 
runoff,  svu'face  water  bodies,  locations 
where  significant  materials  are  exposed 
to  precipitation,  locations  where  major 
spills  or  leaks  identified  imder  Part  c 
(Spills  and  Leaks),  below,  have 
occurred,  and  the  locations  of  the 
following  activities  where  such 
activities  are  exposed  to  precipitation: 
Fueling  stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  liquid  storage  tanks,  processing 
areas  and  storage  areas.  Facilities  shall 
also  identify,  on  the  site  map,  the 
location  of  any:  Bag  house  or  other  dust 
control  device;  recycle/sedimentation 
pond,  clarifier  or  other  device  used  for 


the  treatment  of  process  wastewater  and 
the  areas  that  drain  to  the  treatment 
device.  The  map  must  indicate  the 
outfall  locations  and  the  types  of 
discharges  contained  in  the  drainage 
areas  of  the  outfalls. 

(ii)  For  each  area  of  the  facility  that 
generates  contact  storm  water 
discharges  with  a  reasonable  potential 
for  containing  significant  amoimts  of 
pollutants,  a  prediction  of  the  direction 
of  flow,  and  an  identification  of  the 
types  of  pollutants  that  are  likely  to  be 
present  in  the  storm  water  discharges. 
Factors  to  consider  include  the  toxicity 
of  chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  w>th  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

b.  Inventory  of  Exposed  Materials.  An 
inventory  of  Uie  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposiu^ 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  submission 
of  a  Notice  of  Intent  (NOI)  to  be  covered 
under  this  permit  and  the  present; 
method  and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  submission  of  a  Notice  of 
Intent  (NOI)  to  be  covered  under  this 
permit  and  the  present;  the  location  and 
a  description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

c.  Spills  and  Leaks.  A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  othenvlse  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the  date 
of  the  submission  of  a  Notice  of  Intent 
(NOI)  to  be  covered  under  this  permit. 
Such  list  shall  be  updated  as 
appropriate  during  the  term  of  the 
permit. 

d.  Sampling  Data.  A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

e.  Risk  Identification  and  Summary  of 
Potential  Pollutant  Sources.  A  narrative 
description  of  the  potential  pollutant 
sources  from  the  following  activities: 


n 


Loading  and  u 
outdoor  storage 
manufacturing 
significant  dust 
processes,  and 
practices.  The 
specifically  list 
source  of  poll 
each  potential 
pollutant 
Suspended 
concern  shall 
3.  Measures 
facility  covered 
develop  a  descr 
management 
the  facility,  and 
controls.  The 
priorities  of 
reflect  identifie^l 
pollutants  at  th 
description  of 
controls  shall  a 


Solid 


cthe 


mmimum  com 
schedule  for 
controls: 

a.  Good 
housekeeping 
of  areas  that  ma^' 
to  storm  water 
orderly  manner 

(i)  Facilities 
the  discharge  o 
aggregate  (inclu^ 
settled  dust  or 
materials  in 
portions  of  the 
storm  water, 
the  presence  of 
include  regular 
equivalent 
indicate  the  fre( 
other  measures 
determined 
the  amount  of  i 
occurring  in  th« 
precipitation 
once  per  week 
aggregate  is  bei 
processed  in  th^  ( 

(ii)  Facilities 
exposure  of  fini 
cement  to  storn 
practicable, 
stored  in  enclo: 
buildings,  in 
covering 

b  ' 
preventive 
involve  routine 
maintenance  of 
management 
cleaning  oil/w 
basins)  as  well 
facility 

uncover  condi 
breakdowns  or 
discharges  of 
waters,  and 


oading  operations, 
activities,  outdoor 

processing  activities, 
or  particulate  generating 
(insite  waste  disposal 
c  escription  shall 

any  significant  potential 
ut  mts  at  the  site  and,  for 
s  Durce,  any  pollutant  or 
parair  eter  (for  example.  Total 
s  (TSS),  etc.)  of 
identified. 

Controls.  Each 
by  this  permit  shall 
ption  of  storm  water 
controls  appropriate  for 
implement  such 
ropriateness  and 
coi^trols  in  a  plan  shall 
potential  sources  of 
facility.  The 
s|orm  water  management 

dress  the  following 
l^onents,  including  a 
lementing  such 


and  I 


afp 


theie 
<ed 
coi^e 


dev 


im  J 


Housekeeping.  Good 

r(  quires  the  maintenance 
contribute  pollutants 
ischarges  in  a  clean, 

sfiall  prevent  or  minimize 
spilled  cement, 
ing  sand  or  gravel), 
er  significant 
stofm  water  from  paved 

ite  that  are  exposed  to 
Measures  used  to  minimize 
these  materials  may 
sweeping,  or  other 
measures.  The  plan  shall 
uency  of  sweeping  or 
The  frequency  shall  be 
bas  (d  upon  consideration  of 
idustrial  activity 
area  and  frequency  of 
shall  not  be  less  than 
hen  cement  or 
handled  or  otherwise 


bit 
wl 
iigl 
area. 

>hall  prevent  the 
granular  solids  such  as 
water.  Where 
materials  shall  be 
silos,  hoppers  or 
red  areas,  or  under 


.  Preventive  Maintenance.  A 


maintenance  program  shall 
inspection  and 
storm  water 
ices  (for  example, 
separators,  catch 
ts  inspecting  and  testing 
equipm  mt  and  systems  to 
itjons  that  could  cause 
ailures  resulting  in 
utants  to  surface 
enuring  appropriate 


aler ; 


pi>lk 


maintenance  of  such  equipment  and 
systems. 

c.  Spill  Prevention  and  Response 
Procedures.  Areas  where  potential  spills 
that  can  contribute  pollutants  to  storm 
water  discharges  can  occur,  and  their 
accompanying  drainage  points,  shall  be 
identified  clearly  in  the  storm  water 
pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

d.  Inspections.  Qualified  facility 
persormel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  specified  in  the  plan.  The 
inspection  frequency  shall  be  specified 
in  the  plan  based  upon  a  consideration 
of  the  level  of  industrial  activity  at  the 
facility,  but  shall  be  a  minimum  of  once 
per  month  while  the  facility  is  in 
operation.  The  inspection  shall  take 
place  while  the  facility  is  in  operation 
and  shall  at  a  minimum  include  all  of 
the  following  areas  that  are  exposed  to 
storm  water  at  the  site:  Material 
handling  areas,  above  ground  storage 
tanks,  hoppers  or  silos,  dust  collection/ 
containment  systems,  truck  wash  down 
and  equipment  cleaning  areas.  Tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

e.  Employee  Training.  Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping, 
truck  wash  out  procedures,  equipment 
wash  down  procedures  and  material 
management  practices.  The  pollution 
prevention  plan  shall  identify  periodic 
dates  for  such  training. 

f.  Record  Keeping  and  Internal 
Reporting  Procedures.  A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 


g.  Sediment  and  Erosion  Control.  The 
plan  shall  identify  areas  that,  due  to 
topography,  activities,  or  other  factors, 
have  a  high  potential  for  significant  soil 
erosion,  and  identify  structural, 
vegetative,  and/or  stabilization 
measures  to  be  used  to  limit  erosion. 

h.  Management  of  Runoff.  The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source(s)  of  pollutants) 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
The  plan  shall  provide  that  measures 
that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  (see  Item  2  of  this 
section — Description  of  Potential  ' 

Pollutant  Sources)  shall  be  considered 
when  determining  reasonable  and 
appropriate  measures.  Appropriate 
measures  may  include:  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices  or  other  equivalent  measures. 

4.  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but,  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

a.  Areas  contributing  to  contact  storm 
water  discharges,  including  but  not 
limited  to:  material  handling  areas, 
above  ground  storage  tanks,  hoppers  or 
silos,  dust  collection/  containment 
systems,  truck  wash  down  and 
equipment.  Cleaning  areas  shall  be 
visually  inspected  for  evidence  of,  or 
the  potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures,  such  as  recycle  ponds, 
identified  in  the  plan  shall  be  observed 
to  ensure  that  they  are  operating 
correctly.  A  visual  inspection  of 
equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

b.  Based  on  the  results  of  the 
evaluation,  the  description  of  potential 
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pollutant  sources  identified  in  the  plan 
in  accordance  with  Item  2  of  this  section 
(Description  of  Potential  Pollutant 
Sources)  and  pollution  prevention 
measures  and  controls  identified  in  the 
plan  in  accordance  with  Item  3  of  this 
section  (Measures  and  Controls)  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  evaluation  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  evaluation. 

c.  A  report  summarizing  the  scope  of 
the  evaluation,  personnel  making  the 
evaluation,  the  date(s)  of  the  evaluation, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  Item  4.b, 
above,  shall  be  made  and  retained  as 
part  of  the  storm  water  pollution 
prevention  plan  for  at  least  3  years  after 
the  date  of  the  evaluation.  The  report 
shall  identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  signatory  requirements 
of  the  permit. 

d.  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  Item  3.d,  above,  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

Section  F.  Whole  Effluent  Toxicity 
Testing 

24-Hour  Acute  Testing  for  Discharges 
into  Fresh  Receiving  Waters 

1 .  Scope  and  Methodology 

a.  The  following  test  species  shall  be 
used: 

Daphnia  pulex  and  pimephales 
promelas  (Fathead  minnow)  acute  static 
nonrenewal  24-hovu-  toxicity  tests.  Use 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  and  Receiving 
Waters  to  Freshwater  and  Marine 
Organisms"  (EPA/600/4-90/02 7F)  or  the 
latest  update  thereof.  A  minimum  of  5 
replicates  with  8  organisms  per  replicate 
must  be  used  in  the  control  and  in  each 
effluent  dilution  of  this  test. 

b.  The  permittee  shalltest  the  effluent 
for  lethality  in  accordance  with  the 
provisions  of  this  section.  Such  testing 
will  determine  if  an  effluent  sample 
meets  the  requirement  of  greater  than 
50%  survival  of  the  appropriate  test 
organisms  in  100%  effluent  for  a  24- 
hour  period. 


c.  The  permittee  shall  submit  the 
results  of  these  tests  on  the  Discharge 
Monitoring  Report. 

d.  In  addition  to  an  appropriate 
control  (0%  effluent),  a  100%  effluent 
concentration  shall  be  used  in  the 
toxicity  tests. 

2.  Required  Toxicity  Testing  Conditions 

a.  Control/dilution  water — Control 
and/or  dilution  water  used  in  the  test 
shall  normally  consist  of  a  stemdard, 
synthetic,  moderately  hard, 
reconstituted  water  of  similar  pH  and 
alkalinity  to  the  closest  downstream 
perennial  water. 

b.  Control  Survival — If  more  than 
10%  of  the  test  organisms  in  any  control 
die  within  24  hours,  that  test  including 
the  control  and  the  100%  effluent  shall 
be  repeated  with  all  results  from  both 
tests  reported  as  required  in  Item  3, 
below,  of  this  section. 

c.  The  permittee  shall  repeat  a  test, 
including  the  control  and  all  effluent 
dilutions,  if  the  procedures  and  quahty 
assurance  requirements  defined  in  the 
test  methods  or  in  this  permit  are  not 
satisfied.  A  repeat  test  shall  be 
conducted  within  the  required  reporting 
period  of  any  test  determined  to  be 
invalid,  in  accordance  with  Item  2.b  of 
this  section. 

d.  Sample  Collection  and 
Preservation — Samples  shall  be 
collected  at  a  point  following  the  last 
treatment  unit  One  flow-weighted 
composite  sample  representative  of 
normal  operating  flows  will  be  collected 
from  each  outfall,  and  a  discrete  test 
will  be  nm  on  each  composite  sample. 
Samples  shall  be  chilled  to  4  degrees 
Centigrade  during  collection,  shipping, 
and/or  storage.  The  toxicity  tests  must 
be  initiated  within  36  hours  after 
collection  of  the  sample.  The  composite 
sample  must  be  collected  such  that  the 
sample  is  representative  of  any  periodic 
episode  of  chlorination,  biocide  usage, 
or  other  potentially  toxic  substance 
discharged  on  an  intermittent  basis. 

3.  Reporting 

a.  The  permittee  shall  prepare  a  full 
report  of  the  results  of  all  tests 
conducted  pursuant  to  this  Part  in 
accordance  with  the  Report  Preparation 
section  of  EPA/600/4-90/02  7F  for  every 
valid  or  invalid  toxicity  test  initiated, 
whether  carried  to  completion  or  not. 
The  permittee  shall  retain  each  full 
report  piu^uant  to  the  provisions  of  Part 
II.C.3  of  this  permit.  The  permittee  shall 
submit  the  information  contained  in  any 
full  report  upon  the  specific  request  o£ 
the  Agency. 

b.  The  permittee  shall  report  the 
following  results  of  each  toxicity  test  on 


the  DMR  in  accordance  with  Part  n.D.4 
of  this  permit: 

For  pimephales  promelas  (Parameter 
No.  TIE6D)  and  for  daphnia  pulex 
(Parameter  No.  TIE3D)  enter  the 
following  codes  on  the  DMR: 

"0"  if  mean  survival  at  24  hours  is 
greater  than  50%  in  100%  effluent; 

"1"  if  the  mean  survival  at  24  hours 
is  less  than  or  equal  to  50%  in  100% 
effluent. 

24-Hour  Acute  Testing  for  Discharges 
Into  Marine  Receiving  Waters 

1 .  Scope  and  Methodology 

a.  The  following  test  species  shall  be 
used: 

Mysidopsis  bahia  (Mysid  shrimp)  and 
menidia  beryllina  (Inland  Silverside 
minnow)  acute  static  nonrenewal  24- 
hour  toxicity  test.  Use  "Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms" 
{EPA/600/4-90/C27F)  or  the  latest 
update  thereof.  A  minimum  of  5 
rephcates  with  8  organisms  per  replicate 
must  be  used  in  the  control  and  in  each 
effluent  dilution  of  this  test. 

b.  The  permittee  shall  test  the  effluent 
for  lethality  in  accordance  with  the 
provisions  of  this  section.  Such  testing 
will  determine  if  an  effluent  sample 
meets  the  requirement  of  greater  than 
50%  siuvival  of  the  appropriate  test 
organisms  in  100%  effluent  for  a  24- 
hour  period. 

c.  The  permittee  shall  submit  the 
results  of  these  tests  on  the  Discharge 
Monitoring  Report. 

d.  In  addition  to  an  appropriate 
control  (0%  effluent),  a  100%^^  effluent 
concentration  shall  be  used  in  the 
toxicity  tests. 

2.  Required  Toxicity  Testing  Conditions 

a.  Control/dilution  water — Control 
and/or  dilution  water  used  in  the  test 
shall  normally  consist  of  a  standard, 
synthetic,  reconstituted  seawater. 

b.  Control  Survival — If  more  than 
10%  of  the  test  organisms  in  any  control 
die  within  24  hours,  that  test  including 
the  control  and  the  100%  effluent  shall 
be  repeated  with  all  results  from  both 
tests  reported  as  required  in  Item  3, 
below,  of  this  section. 

c.  Repeat  Test — the  permittee  shall 
repeat  a  test,  including  the  control  and 
all  effluent  dilutions,  if  the  procedures 
and  quality  assurance  requirements 
defined  in  the  test  methods  or  in  this 
permit  are  not  satisfied.  A  repeat  test 
shall  be  conducted  within  the  required 
reporting  period  of  any  test  determined 
to  be  invalid,  in  accordance  with  Item 
2.bof  this  section. 

d.  Sample  Collection  and 
Preservation — Samples  shall  be 
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The  permittee  s  lall  retain  each  full 
report  pursuant  to  the  provisions  of  Part 
II.C.3  of  this  pe  mit.  The  permittee  shall 
submit  the  info  mation  contained  in  any 
full  report  upor  the  specific  request  of 
the  Agency. 

b.  The  permil  lee  shall  report  the 
following  resull  s  of  each  toxicity  test  on 
the  DMR  in  accprdance  with  Part  I1.D.4 
of  this  permit: 
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Part  II 

Section  A.  General  Conditions 
1.  Introduction 
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this  permit,  or  for 

to  apply  for  and 
NPDES  permit. 


3.  Toxic  Pollutants  * 

a.  Notwithstanding  Part  II.A.4,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
Section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 

b.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

4.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause  in 
accordance  with  40  CFR  122.62-64.  The 
filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

5.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

6.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

7.  Criminal  and  Civil  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets",  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
from  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
Permit  may  subject  the  Permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  1001. 


8.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  311  of  the 
Act. 

9.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Act. 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

B.  Proper  Operation  and  Maintenance 

1 .  Need  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit.  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequately  treated  wastes 
during  electrical  power  failure  either  by 
means  of  alternate  power  sources, 
standby  generators  or  retention  of 
inadequately  treated  effluent. 

2.  Duty  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

3.  Proper  Operation  and  Maintenance 

a.  The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  permittee 
as  efficiently  as  possible  and  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  achieve  compliance  with  the 
conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
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includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  carry  out  operation, 
maintenance  and  testing  functions 
required  to  insure  compliance  with  the 
conditions  of  this  permit. 

4.  Bypass  of  Treatment  Facilities 

a.  Bypass  Not  Exceeding  Limitations 

The  permittee  may  allow  any  bjrpass 
to  occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Parts  n.B.4.b.  and  4.c. 

b.  Notice 

(1)  Anticipated  Bypass 

If  the  permittee  knows  in  advance  of 
the  need  for  a  bypass,  it  shall  submit 
prior  notice,  if  possible  at  least  ten  days 
before  the  date  of  the  bjrpass. 

(2)  Unanticipated  Bypass 

The  permittee  shall,  within  24  hours, 
submit  notice  of  an  imanticipated 
bypass  as  reqiiired  in  Part  n.D.7. 

c.  Prohibition  of  Bypass 

(1)  Bypass  is  prohibited,  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  bypass,  imless: 

(a)  Bypass  was  imavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
required  by  Part  n.B.4.b. 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  II.B.4.c(l). 


5.  Upset  Conditions 

a.  Effect  of  an  Upset 

An  upset  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  such  technology- 
based  permit  effluent  limitations  if  the 
requirements  of  Part  II.B.S.b.  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

b.  Conditions  Necessary  for  a 
Demonstration  of  Upset 

A  permittee  who  wishes  to  establish 
the  affirmative  defense  of  upset  shall 
demonstrate,  through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  by  Part  II.D.7;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Part 
II.B.2. 

c.  Burden  of  Proof 

In  any  enforcement  proceeding,  the 
permittee  seeking  to  estabUsh  the 
occurrence  of  an  upset  has  the  burden 
of  proof. 

6.  Removed  Substances 

Unless  otherwise  authorized,  soUds, 
sewage  sludges,  filter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  waste  water  control  shall 
be  disposed  of  in  a  manner  such  as  to 
prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters. 

C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 


practices  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

2.  Representative  SampUng 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
at  any  time. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

c.  The  date(s)  and  time(s)  analyses 
were  performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
imder  40  CFR  Part  136,  imless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator. 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  analytical  instruments 
at  intervals  frequent  enough  to  insure 
accuracy  of  measurements  and  shall 
maintain  appropriate  records  of  such 
activities. 

c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  sufficient  standards,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  analytical 
results  shall  be  maintained  by  the 
permittee  or  designated  commercial 
laboratory. 
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D.  Reporting  R  iquirements 

1 .  Planned  Chs  nges 

The  permitte  e  shall  give  notice  to  the 
Director  as  soo  q  as  possible  of  any 
planned  physical  alterations  or 
additions  to  thfe  permitted  facility. 
Notice  is  requi  -ed  only  when: 

a.  The  altera  ion  or  addition  to  a 
permitted  facil  ity  may  meet  one  of  the 
criteria  for  det(  irmining  whether  a 
facility  is  a  ne\  f  source  in  40  CFR  part 
122.29(b);  or. 

b.  The  altera  ion  or  addition  could 
significantly  clange  the  nature  or 
increase  the  qi  antity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  whi  :h  are  subject  neither  to 
effluent  limital  ions  in  the  permit,  nor  to 
notification  re<  uirements  listed  at  part 
n.D.lO.a. 

2.  Anticipated  ^Noncompliance 

The  permitte  e 
notice  to  the  D  rector 
changes  in  the  p< 
activity  which 
noncompliance 
requirements. 

3.  Transfers 


shall  give  advance 

of  any  planned 
ermitted  facility  or 
may  result  in 
with  permit 


n  ler 


Coverage  u 
transferable  to 
notice  to  the  Director 


these  permits  is  not 
my  person  except  after 


resu  ts 
Re  )ort  I 


Instn  ict 


4.  Discharge 
Other  Reports 

The  dischar; 
analytical 
Monitoring 
Form  3320-1) 
"General 
form.  Results 
be  submitted 
Enforcement 
quarterly  basis 
20th  day  in  th(  < 
October  and  J 
shall  submit 
and  certified 
and  all  other 
n.D.  to  the 
address:  Texas 
Conservation 
Quality 
Systems  Team 
13087,  Austin, 


W.  onitoring  Reports  and 


permit  tee 


If  the 
pollutant  more 
by  this  permit 
approved  undi  sr 
specified  in  th 
this  monitorin  i 
calculation  an  1 
submitted  in  t|ie 
Report  (DMR) 


er  shall  report  all 
on  a  Discharge 
(DMR)  Form  (EPA 
n  accordance  with  the 
ions"  provided  on  the 
sampling  activities  shall 
the  TNRCC's 
ivision  (MC-224)  on  a 
and  should  arrive  by  the 
months  of  April,  July, 
a^uary.  The  permittee 
original  DMR  signed 
required  by  Part  II.D.ll 
reports  required  by  Part 
at  the  following 
Natural  Resources 
ommission,  Attn:  Water 

Information 
MC-224,  P.O.  Box 
Texas  78711-3087. 


cf 
t) 
Ei 


tie 
a; 


TN?CC 


Mana^  ement 


5.  Additional  |lonitoring  by  the 
Permittee 


monitors  any 
fi-equently  than  required 
using  test  procedures 

40  CFR  part  136  or  as 
s  permit,  the  results  of 
shall  be  included  in  the 
reporting  of  the  data 
Discharge  Monitoring 
Such  increased 


monitoring  frequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Director  in 
the  permit. 

7.  Twenty-Four  Hour  Reporting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally  to 
the  EPA  Region  6  24-hour  voice  mail 
box  telephone  number  214-665-6593 
within  24  hovus  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
circumstances.  The  report  shall  contain 
the  following  information: 

(1)  A  description  of  the 
noncompliance  and  its  cause; 

(2)  The  period  of  noncompliance 
including  exact  dates  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and, 

(3)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

b.  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(2)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit;  and, 

(3)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  pollutants 
listed  by  the  Director  in  Part  II  of  the 
permit  to  be  reported  within  24  hours. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  Parts  II.D.4  and  D.7  and 
Part  I.C  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  at  Part  II.D.7. 

9.  Other  Information 

Where  the  permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  applicatfbn,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Director,  it  shall  promptly  submit  such 
facts  or  information. 


10.  Changes  in  Discharges  of  Toxic 
Substances 

The  permittee  shall  notify  the  Director 
as  soon  as  it  knows  or  has  reason  to 
believe: 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  listed  at  40  CFR 
part  122,  Appendix  D,  Tables  II  and  III 
(excluding  Total  Phenols)  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

(1)  One  hundred  micrograms  per  liter 
(100  ug/L); 

(2)  Two  hundred  micrograms  per  liter 
(200  ug/L)  for  acrolein  euid  acrylonitrile; 
five  hundred  micrograms  per  liter  (500 
ug/L)  for  2,4-dinitro-phenol  and  for  2- 
methyl-4,6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/L)  for 
antimony; 

(3)  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application;  or 

(4)  The  level  established  by  the 
Director. 

b.  That  any  activity  has  occiured  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non  routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

(1)  Five  hundred  micrograms  per  liter 
(500  ug/L); 

(2)  One  milligram  per  liter  (1  mg/L) 
for  antimony; 

(3)  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application;  or 

(4)  The  level  established  by  the 
Director. 

1 1 .  Signatory  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified.  -> 

a.  all  permit  applications  shall  be 
signed  as  follows: 

(1)  by  a  responsible  corporate  officer. 
For  the  purpose  of  this  section,  a 
responsible  corporate  officer  means: 

(a)  A  president,  secretary,  treasiuer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principed  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or, 

(b)  For  a  Corporation — The  manager 
of  one  or  more  manufactvuing,       «^ 
production,  or  operating  facilities 
employing  more  than  250  persons  or 
having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
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assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  Partnership  or  Sole 
Proprietorship — ^by  a  general  partner  or 
the  proprietor,  respectively. 

b.  All  Reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  The  audiorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  enviroiunental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Director, 

c.  Certification 

Any  person  signing  a  docimient  imder 
this  section  shall  make  the  following 
certification: 

"I  certify  under  penalty  of  law  that 
this  dociunent  and  all  attachments  were 
prepared  imder  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 
belief,  true,  acciu-ate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations." 

12.  Availability  of  Reports 

Except  for  applications,  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  information  submitted 
pursuant  to  this  permit  may  be  claimed 
as  confidential  by  the  submitter.  If  no 
claim  is  made  at  the  time  of  submission, 
information  may  be  made  available  to 
the  public  without  further  notice. 

E.  Penalties  for  Violations  of  Permit 
Conditions 

1.  Criminal 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 


negligently  violates  permit  conditions 
implementing  Section  301.  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $5,000 
nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

c.  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  303, 

306,  307,  308,  318,  or  405  of  the  Act  and 
who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000,  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  dociunent  filed  or  required  to  be 
maintained  under  the  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate,  any  monitoring 
device  or  method  required  to  be 
maintained  luider  the  Act,  shall  upon 
conviction,  be  pimished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

If  a  conviction  of  a  person  is  for  a 
violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  pimishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
Section  309.C.4  of  the  Clean  Water  Act) 

2.  Civil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301,  302,  306, 

307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$27,500  per  day  for  each  violation. 

3.  Administrative  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penalty,  as 
follows: 

a.  Class  I  Penalty.  Not  to  exceed 
$11,000  per  violation  nor  shall  the 
maximum  amount  exceed  $27,500. 


b.  Class  II  Penalty.  Not  to  exceed 
$1 1 ,000  per  day  for  each  day  during 
which  the  violation  continues  nor  shall 
the  maximum  amount  exceed  $137,500. 

F.  Definitions 

All  definitions  contained  in  Section 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  by 
reference.  Unless  otherwise  specified  in 
this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  Act  means  the  Clean  Water  Act  (33 
U.S.C.  1251  et.  seq.),  as  amended. 

2.  Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency. 

3.  Applicable  effluent  standards  and 
limitations  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  under  the 
Act,  including,  but  not  limited  to, 
effluent  limitations,  standards  or 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

4.  Applicable  water  quality  standards 
means  all  water  quality  standards  to 
which  a  discharge  is  subject  under  the 
Act. 

5.  Associated  facilities  means 
facilities,  including  temporary  concrete 
batch  plants,  primarily  engaged  in 
mixing  and  delivering  ready-mixed 
concrete  as  classified  by  SIC  Code  3273. 

6.  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

7.  Concrete  products  plants  means 
facilities  primarily  engaged  in 
manufacturing  concrete  products  as 
classified  by  SIC  Code  3272,  and 
facilities  primarily  engaged  in 
manufacturing  concrete  building  blocks 
and  bricks  from  a  combination  of 
cement  and  aggregate  as  classified  by 
SIC  Code  3271. 

8.  Contact  storm  water  means  storm 
water  which  comes  in  contact  with  Juiy 
raw  material,  product,  by-product,  co- 
product  intermediate  or  waste  material. 

9.  Daily  max  discharge  limitation 
means  the  highest  allowable  "daily 
discharge"  dvuing  the  calendar  month. 

10.  Director  aieans  the  Executive 
Director  of  TNRCC  or  an  authorized 
representative. 

1 1 .  Domestic  sewage  means 
waterbome  human  or  animal  waste  and 
waste  from  domestic  activities,  such  as 
washing,  bathing  and  food  preparation. 

12.  Environmental  protection  agency 
means  the  U.S.  Environmental 
Protection  Agency. 

13.  Facility  (as  defined  in  40  CFR 
122.2)  means  any  NPDES  "point 
source"  or  any  other  fecility  or  activity 
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that  is  subject  1 3  regulation  under  the 
NPDES  prograi  i. 

14.  Facility  m  aste  water  means  any 
waste  water  wt  ich  is  generated  at  ready- 
mixed  concrete  plants,  concrete 
products  plant!  or  associated  facilities, 
but  not  includi  ig  domestic  sewage. 

15.  Grab  sample  means  an  individual 
sample  collected  in  less  than  15 
minutes. 

16.  National  jollutant  discharge 
elimination  sys  'em  means  the  national 
program  for  issaing,  modifying, 
revoking  and  n  issuing,  terminating, 
monitoring  anc  enforcing  permits,  and 
imposing  and  e  nforcing  pretreatment 
requirements,  i  nder  Sections  307,  318, 
402,  and  405  ol  the  Act. 

17.  Ready-m.  xed  concrete  plants 
means  facilities ,  including  temporary 
concrete  batch  slants,  primarily  engaged 
in  mixing  and  (  elivering  ready-mixed 
concrete  as  cla!  sihed  by  SIC  Code  3273. 

18.  Severe  pi  operty  damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resourc  3S  which  can  reasonably 
be  expected  to  jccur  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  econ(  tmic  loss  caused  by 
delays  in  production. 

19.  Upset  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-baspd  permit  effluent 
limitations  beciuse  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  pot  include 
noncomplianca  to  the  extent  caused  by 
operational  em  )r,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facili  ties,  lack  of  preventive 
maintenance,  cr  careless  or  improper 


operation. 

20.  The  term 
million  gallons 

21.  The  term 


"MGD"  shall  mean 

per  day. 

"mg/L"  shall  mean 
milligrams  perjliter  or  parts  per  million 
(ppm). 


[FR  Doc.  00-733 
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FEDERAL  COI IMUNICATIONS 
COMMISSION 

[DA  99-2792] 

Public  Safety  national  Coordination 
Committee 

agency:  Federal  Communications 

Commission. 

action:  Notice 


pers  3ns 


document  advises 
of  a  meeting  of  the 


Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
in  San  Francisco,  California.  The 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  requires 
public  notice  of  all  meetings  of  the  NCC. 
This  notice  advises  interested  persons  of 
the  sixth  meeting  of  the  PubUc  Safety 
National  Coordination  Committee. 
DATES:  January  28,  2000  at  1:30  p.m.- 
5:00  p.m. 

ADDRESSES:  San  Francisco  City  Hall— 
The  Chambers  (Room  250).  1  Dr.  Carlton 
B.  Goodlett  Place,  San  Francisco,  CA 
94102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer,  Michael  J. 
Wilhelm,  (202)  418-0680,  e-mail 
mwilhelm@fcc.gov.  Press  Contact, 
Meribeth  McCarrick,  Wireless 
Telecommunications  Bureau,  202—418- 
0600,  or  e-mail  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
This  Public  Notice  advises  interested 
persons  of  the  sixth  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
in  San  Francisco,  California.  The 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  requires 
public  notice  of  all  meetings  of  the  NCC. 

Date:  January  28,  2000. 

Meeting  Time:  General  Membership 
Meeting — 1:30  p.m.-5:00  p.m. 

Address:  San  Francisco  City  Hall — 
The  Chambers  (Room  250),  1  Dr.  Carlton 
B.  Goodlett  Place,  San  Francisco,  CA 
94102. 

The  NCC  Subcommittees  will  meet 
from  8:00  a.m.  to  12:00  noon, 
continuing  their  meetings  from  the 
previous  day.  The  NCC  General 
Membership  Meeting  will  commence  at 
1:30  p.m.  and  continue  imtil  5:00  p.m. 
The  agenda  for  the  NCC  membership 
meeting  is  as  follows: 

1.  Introduction  and  Welcoming  Remarks 

2.  Administrative  Matters 

3.  Remarks  of  Invited  Speaker  (TBA) 

4.  Report  from  the  Interoperability 
Subconmiittee 

5.  Report  from  the  Technology 
Subcommittee 

6.  Report  from  the  Implementation 
Subcommittee 

7.  Public  Discussion 

8.  Other  Business 

9.  Upcoming  Meeting  Dates  and 
Locations 

10.  Closing  Remarks 

The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 


MHz  of  spectrum  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectnun  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  FCC  98-191, 14 
FCC  Red  152  (1998),  63  FR  58645  (11- 
2-98). 

The  NCC  has  an  open  membership. 
Previous  expressions  of  interest  in 
membership  have  been  received  in 
response  to  several  Public  Notices 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCC's 
processes.  All  persons  who  have 
previously  identified  themselves  or 
have  been  designated  as  a  representative 
of  an  organization  are  deemed  members 
and  are  invited  to  attend.  All  other 
interested  parties  are  hereby  invited  to 
attend  and  to  participate  in  the  NCC 
processes  and  its  meetings  and  to 
become  members  of  the  Committee. 
This  policy  will  ensure  balanced 
participation.  Members  of  the  general 
public  may  attend  the  meeting.  To 
attend  the  sixth  meeting  of  the  Public 
Safety  National  Coordination 
Committee,  please  RSVP  to  Joy  Alford 
or  Bert  Weintraub  of  the  Policy  and 
Rules  Branch  of  the  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau  of  the  FCC 
by  calling  (202)  418-0680,  by  faxing 
(202)  418-2643,  or  by  E-mailing  at 
jalford@fcc.gov  or  bweintra@fcc.gov. 
Please  provide  your  name,  the 
organization  you  represent,  your  phone 
number,  fax  nvunber  and  e-mail  address. 
This  RSVP  is  for  the  purpose  of 
determining  the  number  of  people  who 
will  attend  this  sixth  meeting.  The  FCC 
will  attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  Persons  requesting 
accommodations  for  hearing  disabilities 
should  contact  Joy  Alford  immediately 
at  (202)  418-7233  (TTY).  Persons 
requesting  accommodations  for  other 
physical  disabilities  should  contact  Joy 
Alford  immediately  at  (202)  418-0694 
or  via  e-mail  at  jalford@fcc.gov.  The 
public  may  submit  written  conunents  to 
the  NCC's  Designated  Federal  Officer 
before  the  meeting. 

Additional  information  about  the  NCC 
and  NCC-related  matters  can  be  found 
on  the  NCC  website  located  at:  http:// 
www.fcc.gov/wtb/publicsafety/ 
ncc.html. 
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Federal  Communications  Commission. 

Jeanne  Kowalski, 

Deputy  Chief,  Public  Safety  and  Private 

Wireless  Division,  Wireless 

Telecommunications  Bureau. 

[FR  Doc.  OO-BOi  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Wednesday,  January  12,  2000,  10  a.m. 
Oral  Hearing:  Buchanan  for  President 
Comniittee,  Inc. 

The  Hearing  has  been  postponed  at 
the  request  of  the  Buchanan  Comniittee 
and  it  will  be  rescheduled  for  a  later 
date. 
***** 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202)  694-1220. 
Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  00-919  Filed  1-11-00;  11:05  am] 

BILUNG  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  232-011642-002. 

Title:  East  Coast  United  States/East 
Coast  South  America  Vessel  Sharing 
Agreement. 

Parties:  A.P.  MoUer-Maersk  Sealand, 
P&O  Nedlloyd,  Ltd.,  P&O  Nedlloyd. 
B.V.,  Compania  Sud  Americana  de 
Vapores,  S.A.,  Euroatlantic  Container 
Line  S.A.,  Braztrans  Transportes 
Maritimos  Limitada,  Alianca 
Transportes  Maritimos,  S.A.,  Columbus 
Line. 

Synopsis:  The  proposed  modification 
restates  the  agreement  and  clarifies  it 
with  respect  to  vessel  strings,  the 
allocation  of  space,  and  the 
subchartering  of  vessel  space  to  non- 
parties. The  modification  also  clarifies 
the  agreement  with  respect  to  limiting 
liability,  independent  marketing,  voting, 


confidentiality,  agency,  force  majeure, 
applicable  law,  and  arbitration. 

Agreement  No.:  203-011684. 

Title:  CCNI/Harrison  Line  Space 
Charter  Agreement. 

Parties:  Compania  Chilena  de 
Navegacion  Interoceanica  S.A.  ("CCNI") 
Harrison  Line. 

Synopsis:  The  proposed  Agreement 
authorizes  CCNI  to  charter  space  to 
Harrison  Line  in  the  trade  between  ports 
in  Hamburg,  Rotterdam,  Felixstowe,  and 
Bilboa,  and  inland  points  via  those 
ports,  and  ports  and  points  in  Puerto 
Rico. 

Agreement  No.:  203-011685. 

Title:  SCI/Contship  Space  Charter  and 
Sailing  Agreement. 

Parties:  The  Shipping  Corporation  of 
India  Contship  Containerlines  Limited. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  and  to  agree  upon 
the  niunber  of  sailings,  schedules,  ports 
called  and  fi«quency  of  port  calls  in  the 
trade  between  United  States  East  Coast 
ports  and  ports  in  India  and  Sri  Lanka, 
ports  in  the  Bangladesh/Philippines 
Range  (Southeast  Asia),  ports  bordering 
the  Mediterranean  Sea  and  in  Portugal, 
and  ports  on  the  Red  Sea  and  in  the 
United  Arab  Emirates.  They  may  also 
agree,  with  volimtary  adherence,  upon 
rates,  charge,  and  terms  and  conditions 
of  service  applicable  to  the  carriage  of 
cargo  as  well  as  voluntary  guidelines 
applicable  to  service  contracts. 

Dated:  January  7,  2000. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  00-776  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 


Non-Vessel -Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

ENC  New  York,  Inc.,  150-15  183rd 
Street,  Jamaica,  NY  11413,  Officer: 
Kwang  Yul  Choi,  President 
(Qualifying  Individual) 

Welhon  Express  Inc.,  179-14  149th 
Road,  Suite  201,  Jamaica,  NY  11434, 
Officer:  Kenneth  Tse,  President 
(Qualifying  Individual) 

Metro  Freight  Int'l.  Inc.,  161-15 
Rockaway  Blvd.,  Suite  301,  Jamaica, 
NY  11434,  Officers:  Sheree  C.  Chen, 
Vice  President  (Qualifying 
Individual),  Janson  Lee,  President 

Yourway  Inc.,  1570  West  Blancke  Street, 
Linden,  NJ  07036,  Officers:  David 
Slater,  President,  (Qualifying 
Individual),  John  Carey,  Vice 
President,  (Qualifying  Individual) 

Tap-Tap  Shipping,  172  Fifth  Avenue, 
Suite  6C,  New  York,  NY  10010, 
Antoine  Schiller  Pierre-Pierre,  Sole 
Proprietor 

Shine  Express  Inc.,  147-38  182nd 
Street,  Suite  206,  Springfield  Gardens, 
NY  11413,  Officers:  Alessandro 
Bemardini,  CEO  (Qualifying 
Individual),  Ram  N.  Tripathi, 
President 

Non-Vessel-Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

Interstar,  Inc.,  19506  Hwy.  59  N.,  Suite 
175,  Humble,  TX  77338,  Officer: 
Gustavo  Kolmel,  General  Manager 
(Qualifying  Individual) 

Pacific  Shipping  Services,  Inc.,  8345 
N.W.  68th  Street,  Miami,  FL  33166, 
Officers:  Mariella  I.  Garcia,  Director 
(Qualifying  Individual),  David  E. 
Alva,  President 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants 

Air  Oceanic  Services  (NOLA),  Inc.,  4312 
California  Avenue,  Kenner,  LA  70065, 
Officers:  Anna  E.  Driscoll,  Vice 
President  (Qualifying  Individual), 
Guillermo  E.  Velez,  President 

Dated:  January  7,  2000. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-775  Filed  1-12-00;  8:45  am] 

BHJJNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

[Petition  No.  P1-00] 

Petition  Of  the  Port  of  Houston 
Authority  for  the  Institution  of  a 
Rulemaking  Proceeding;  Notice  of 
Filing  of  Petition 

Notice  is  given  that  a  petition  for 
rulemaking  has  been  filed  by  the  Port  of 
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Houston  Author 
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otherwise,  to 
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Interested 
reply  to  the 
February  7,  200C 
directed  to  the 
Maritime  Comm 
20573-0001. s 
and  15  copies 
counsel  for 
Klein,  Esq..  7301 
Bethesda 
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copy  of  its  filing 
at  Secretary@fm 

Copies  of  the 
examination  at  t 
Secretary  of  the 
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Washington,  DC 
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Secretary. 
|FR  Doc.  00-777  V 
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ty  ("Petitioner"). 

the  Federal  Maritime 
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addressing  the 
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FEDERAL  RESE  RVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 
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The  notificantf 
applied  under 
Control  Act  (12 
§225.41  of  the 
CFR  225.41)  to 
holding  company 
considered  in 
set  forth  in 
U.S.C.  1817(j)(7  ) 

The  notices 
immediate 
Reserve  Bank 
also  will  be  avai 
the  offices  of  thf 
Interested 


listed  below  have 
Change  in  Bank 
.S.C.  1817(j))and 
Eloard's  Regulation  Y  (12 
a  cquire  a  bank  or  bank 
The  factors  that  are 
on  the  notices  are 
paragraph  7  of  the  Act  (12 


ais 


insp(  ction 


available  for 

at  the  Federal 
indicated.  The  notices 
able  for  inspection  at 
Board  of  Governors, 
persohs  may  express  their 


views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
27,  2000. 

A.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthiu  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Charles  C.  Burgess  and  C.  Jane 
Burgess,  Amarillo,  Texas;  to  acquire 
voting  shares  of  Herring  Bancorp,  Inc.. 
Vernon,  Texas,  and  thereby  indirectly 
acquire  The  Herring  National  Bank, 
Vernon,  Texas. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January'  7,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-769  Filed  1-12-00;  8:45  am] 

BILLING  COOE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00023] 

Human  Immunodeficiency  Virus  (HIV) 
Prevention  Projects  for  Community- 
Based  Organizations;  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
2000 

A.  Purpose 

The  Centers  for  Disease  Qontrol  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  to  support  community-based 
organizations  (CBOs)  to  develop, 
implement,  and  evaluate  state-of-the-art. 
model  community-based  HFV 
prevention  programs  for  populations  at 
risk  for  HIV  infection,  especially  racial/ 
ethnic  minority  populations  at  risk.  This 
program  addresses  the  "DRAFT  Healthy 
People  2010"  priority  areas  of 
Educational  and  Community-Based 
Programs,  HIV  Infection,  and  Sexually 
Transmitted  Diseases  (STDs). 

The  goals  of  this  program  are  to: 

1.  Reduce  the  disproportionate  impact 
of  the  HIV  epidemic  on  racial/ethnic 
minority  populations  and  other  at-risk 
populations. 

2.  Improve  and  expand  community- 
based  HIV  prevention  services  by 
supporting  community-based  HIV 
prevention  programs  that  address 
priorities  described  in  applicable  State 
and  local  comprehensive  HFV 
prevention  plans  (that  is,  the  plans 
developed  by  the  official  HFV 
prevention  community  planning  groups 
for  the  jurisdiction  in  which  the  CBO  is 


located)  or  that  adequately  justify 
addressing  other  priorities. 

3.  Enhance  CBOs'  incorporation  of 
scientific  theory  and  data,  and  validated 
program  experience  into  the  design, 
implementation,  and  evaluation  of  HIV 
prevention  services. 

4.  Support  collaboration  and 
coordination  of  HIV  prevention  efforts 
among  CBOs,  community  planning 
groups,  other  local  organizations,  local 
and  State  health  departments,  and 
managed  care  organizations  serving 
populations  at  risk  for  HFV  infection. 

B.  Eligible  Applicants 

Eligible  applicants  are  CBOs  that  meet 
the  following  criteria  (also  see  Proof  of 
Eligibility,  section  E.8.d): 

1.  CBOs  may  apply  as  either  (1) 
Minority  CBOs  intending  to  serve 
predominantly  racial/ethnic  minority 
populations  at  high  risk  for  HIV 
infection,  or  (2)  other  CBOs  serving 
high-risk  populations  without  regard  to 
their  racial/ethnic  identity.  A  CBO  may 
submit  an  application  in  only  one  of 
these  categories. 

2.  The  applicant  organization  must 
meet  the  following  criteria: 

a.  Have  current,  valid  tax-exempt 
status  under  Section  501(c)(3),  as 
evidenced  by  an  Interned  Revenue 
Service  (IRS)  determination  letter. 

b.  Must  be  located  in  the  community 
and  have  an  established  record  of  at 
least  two  years  of  service  to  the 
proposed  target  population. 

3.  To  apply  as  a  minority  CBO,  the 
applicant  organization  must  also  meet 
the  following  criteria: 

a.  Have  more  than  50  percent  of 
positions  on  the  executive  board  or 
governing  body  filled  by  persons  of  the 
racial/ethnic  minority  group(s)  to  be 
served. 

b.  Have  more  than  50  percent  of  key 
management,  supervisory,  and 
administrative  positions  (e.g.,  executive 
director,  program  director,  fiscal 
director)  and  more  than  50  percent  of 
key  service  provision  positions  [e.g., 
outreach  worker,  prevention  case 
manager,  counselor,  group  facilitator) 
filled  by  persons  of  the  racial/ethnic 
population(s)  to  be  served. 

4.  In  either  category,  a  CBO  may  apply 
as  a  lead  organization  within  a  coalition 
(For  this  aimouncement,  the  term 
coalition  means  a  group  of  organizations 
in  which  each  member  organization  is 
responsible  for  specific,  defined, 
integral  activities  within  the  proposed 
program,  and  all  member  organizations 
share  responsibility  for  the  overall 
planning,  implementation,  and 
evaluation  of  the  program.);  that  is,  a 
collaborative  contractual  partnership. 
The  lead  organizatioil  must  meet  the 
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criteria  specified  above  (in  #2  and  #3). 
A  CBO  may  submit  only  one  application 
under  this  announcement;  that  is,  it  may 
apply  as  an  individual  organization  or 
as  part  of  a  coalition,  but  not  both. 

5.  CBOs  currently  funded  under  CDC 
Program  Announcements  99091,  99092, 
and  99096  are  eligible  to  apply  if  they 
meet  the  criteria  specified  above. 
However,  the  total  combined  award 
under  any  combination  of  these 
announcements  will  not  exceed 
$350,000.  Fimds  awarded  to  currently- 
funded  CBOs  must  be  used  to  develop 
and  implement  new  activities  or  to 
enhance  or  expand  existing  activities 
and  not  to  supplant  funds  from  other 
sources. 

6.  Governmental  or  municipal 
agencies,  their  affiliate  organizations  or 
agencies  (e.g.,  health  departments, 
school  boards,  public  hospitals),  and 
private  or  public  universities  and 
colleges  are  not  eligible  for  funding  as 
a  lead  organization  under  this 
aimouncement.  However,  applicants  are 
encoiu-aged  to  include  private  or  public 
universities  and  colleges  as 
collaborators  or  subcontractors  when 
appropriate. 

7.  Local  affiliates,  chapters,  or 
programs  of  national  and  regional 
organizations  are  eligible  to  apply.  The 
local  affiliate,  chapter,  or  program 
applying  must  meet  criteria  one  through 
six,  above. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $17,120,000  is 
expected  to  be  available  in  FY  2000  to 
fund  approximately  76  awards.  It  is 
expected  that  awards  will  begin  on  or 
about  June  1,  2000,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  4  years.  The 
maximum  award  under  this 
announcement  will  be  $225,000. 
Applications  requesting  more  than 
$225,000,  including  indirect  costs,  will 
not  be  considered  and  will  be  returned 
as  ineligible. 

Approximately  $11,470,400  will  be 
awarded  to  minority  CBOs  that  provide 
prevention  services  for  racial/ethnic 
minority  populations  at  high  risk  for 
HIV  infection.  Approximately 
$5,649,600  will  be  awarded  to  other 
CBOs  that  provide  prevention  services 
to  populations  at  risk  for  HIV  infection, 
without  regard  to  the  populations' 
racial/ethnic  identity.  Funding 
estimates  may  change. 


Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  availabihty  of  funds  and 
the  applicant's  satisfactory  progress 
toward  achieving  stated  objectives. 
Satisfactory  progress  toward  achieving 
objectives  will  be  determined  by 
progress  reports  submitted  by  the 
recipient  and  site  visits  conducted  by 
CDC  representatives.  Proof  of  continued 
eligibility  is  required  with 
noncompeting  continuation 
applications. 

1.  Use  of  Funds 

a.  Funds  provided  under  this 
annoimcement  must  support  activities 
directly  related  to  primary  HTV 
prevention  (that  is,  preventing  the 
acquisition  or  transmission  of  HIV). 
However,  intervention  activities  that 
involve  preventing  other  STDs  or 
substance  abuse  as  a  means  of  reducing 
or  eliminating  the  risk  of  HTV 
transmission  may  also  be  supported. 

b.  No  funds  will  be  provided  for 
direct  patient  medical  care  (including 
substance  abuse  treatment,  medical 
treatment,  or  medications)  or  research. 

c.  These  federal  funds  may  not 
supplant  or  duplicate  existing  funding. 

d.  Applicants  may  contract  with  other 
organizations  under  these  cooperative 
agreements;  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities  for  which  funds  are  requested, 
including  program  management  and 
operations  and  delivery  of  prevention 
services. 

e.  Applications  requesting  funds  to 
support  only  administrative  and 
managerial  functions  will  not  be 
accepted. 

f.  Before  using  funds  awarded  through 
this  cooperative  agreement  to  develop 
HIV  prevention  materials,  recipients 
must  check  with  the  CDC  National 
Prevention  Information  Network  (NPIN) 
to  determine  if  suitable  materials  are 
already  available.  NPIN  maintains  a 
collection  of  HIV,  STD  and  TB  resources 
for  use  by  organizations  and  the  public. 

Successful  applicants  may  be 
contacted  by  NPIN  to  obtain  information 
on  their  program  resources  for  use  in 
referrals  and  resource  directories.  Also, 
grantees  should  send  three  copies  of  all 
educational  materials  and  resources 
developed  under  this  grant  for  inclusion 
in  NPIN's  databases. 

NPIN  also  makes  available 
information  and  technical  assistance 
services  for  use  in  program  planning 
and  evaluation.  For  further  information 
on  NPIN  services  and  resources,  contact 
NPIN  at  1-800-458-5231  (TTY  users:  1- 
800-243-7012).  NPIN's  web  site  is 
www.cdcnpin.org;  the  fax  number  is  1- 
888-282-7681. 


2.  Funding  Preferences 

In  making  awards,  preference  for 
funding  will  be  given  to: 

a.  Ensuring  a  balance  of  funded  CBOs 
in  terms  of  targeted  racial/ethnic 
minority  groups.  The  number  of  funded 
CBOs  serving  each  racial/ethnic 
minority  group  may  be  adjusted  based 
on  the  rate  of  HIV/ AIDS  in  that  group. 

b.  Ensuring  a  balance  of  funded  CBOs 
in  terms  of  targeted  risk  behaviors.  The 
number  of  funded  CBOs  that  target  a 
specific  risk  behavior  (for  example,  IV 
drug  use)  may  be  adjusted  based  on  the 
rate  of  HIV/AIDS  associated  with  that 
behavior. 

c.  Ensuring  a  geographic  balance  of 
funded  CBOs.  Consideration  will  be 
given  to  both  high  and  lower  prevalence 
areas.  The  number  of  funded  CBOs  may 
be  adjusted  based  on  the  rate  of  HIV/ 
AIDS  in  the  jurisdiction. 

D.  Program  Requirements 

Each  applicant  must  conduct  one  or 
more  of  the  following  priority  HTV 
prevention  interventions.  However, 
because  of  the  resources,  expertise,  and 
organizational  capacities  needed  for 
success,  applicants  should  carefully 
consider  the  feasibility  of  undertaking 
more  than  one  of  the  priority 
interventions  listed. 

1 .  Client-centered  HTV  counseUng, 
testing,  and  referral  services 

2.  Individual  level  interventions 

3.  Group  level  interventions  (e.g.,  small 
group  interventions) 

4.  Community  level  interventions 

5.  Street  and  community  outreach  (may 
include  Health  Education/Risk 
Reduction  activities  and  face-to-face 
distribution  of  condoms,  bleach,  etc.) 
A  brief  description  of  these  priority 

interventions  is  provided  in  Attachment 
1.  Also,  please  reference  the  materials 
included  in  the  tool  kit  for  additional 
information  about  these  interventions. 
The  tool  kit  will  be  sent  with  the 
application  packet. 

Although  activities  may  overlap  from 
one  type  of  intervention  to  another  {e.g., 
individual  or  group  level  interventions 
may  be  a  part  of  a  community-level 
intervention),  each  applicant  must 
indicate  which  one  of  the  interventions 
is  the  primary  focus. 

Applicants  should  develop  program 
activities  that  are  consistent  with 
applicable  State  and  local 
comprehensive  HFV  prevention  plans  or 
adequately  justify  addressing  other 
priorities. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  number  1 .  (Required  Recipient 
Activities)  and  CDC  will  be  responsible 
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for  activities  un  ler  number  2.  (CDC 
Activities)  beloi  v. 

1.  Required  Rec  pient  Activities 

a.  Program  Acti  rities 

(1)  Involve  th  j  target  population  in 
planning,  imple  menting,  and  evaluating 
activities  and  se  rvices  throughout  the 
project  period. '  'his  may  be 
accomplished  in  collaboration  with 
existing  HIV/AI DS  prevention  activities 
or  groups,  such  is  the  community 
planning  group  in  the  applicant's 
jurisdiction. 

(2)  Conduct  a  least  one  of  the 
following  interventions: 

(a)  Provide  HI  V  counseling,  testing, 
and  referral  sen  ices  for  persons  at  high 
risk  for  HIV  inft  ction.  For  example: 
Improve  access  :o  or  provide  alternative 
testing  sites  (e.g  ,  sites  that  are  staffed  by 
trained  individi  als  such  as  IDUs  in 
treatment)  that  will  be  more  accessible 
to  target  popula  ions  than  currently 
available  sites 

1 .  Provide  ace  ess  to  rapid-results 
testing  technolo  jies 

2.  Improve  ut  lization  of  post-test 
counseling,  refeTals,  and  follow-up 

(b)  Conduct  h  salth  education  and 
risk-reduction  ii  iterventions  (HE/RR)  for 
persons  at  high  "isk  of  becoming 
infected  or  trans  mitting  HIV  to  others. 
These  may  inch  de  individual,  group,  or 
community-levf  1  interventions.  For 
example: 

1 .  Reduce  uns  afe  sex  and  drug 
practices  amonj  individuals  newly 
released  from  c(  rrectional  facilities  and 
among  injection  and  other  drug  users 
who  are  in  the  ji  idicial  system. 

2.  Reduce  bell  aviors  that  put  young 
people  at  risk  fo  r  HIV  infection, 
focusing  on  you  th  who  are  not  being 
served  by  existi  ig  HIV  prevention 
programs  and  w  ho  are  at  risk  for  HIV 
infection. 

(c)  Conduct  o  itreach  activities  in 
order  to  improv  ;  access  to  the  target 
population  and  arovide  face-to-face 
interactions  in  \  rhich  education  and 
educational  and  other  materials  (for 
example,  condoms,  bleach,  sexual 
responsibility  k  ts)  may  be  shared  with 
high  risk  indivii  luals  in  appropriate 
venues. 

(3)  For  all  intdrventions: 

(a)  Use  social  and  behavioral  science 
theory  and  valic  ated  programmatic 
experience  to  d(  sign  and  implement 
state-of-the-art,  model  HIV  prevention 
programs  and  u  ie  epidemiologic, 
behavioral,  and  social  science  data  and 
community  exp  srience  to  structure  and 
guide  interventi  on  and  service  delivery. 

(b)  Assist  HFV  -positive  persons  in 
gaining  access  t )  appropriate  primary 
HIV  prevention  such  as  health 


education  and  risk-reduction  services, 
HIV  treatment  and  other  early  medical 
care;  substance  abuse  prevention 
services;  STD  screening  and  treatment; 
reproductive  and  perinatal  health 
services;  partner  counseling  and  referral 
services;  psychosocial  support  and 
mental  health  services;  TB  prevention 
and  treatment;  and  other  supportive 
services.  High-risk  clients  who  test 
negative  should  be  referred  to 
appropriate  health  education  and  risk- 
reduction  services  and  other  appropriate 
prevention  and  treatment  services. 
These  activities  may  involve  attempts  to 
locate  a  medical  home  for  uninsured 
clients. 

(c)  Incorporate  cultural  competency, 
sensitivity  to  issues  of  sexual  and 
gender  identity,  and  linguistic  and 
developmental  appropriateness  into  all 
program  activities  and  prevention 
messages. 

(d)  fiisure  adequate  protection  of 
client  confidentiality. 

b.  Collaboration  and  Coordination 

(1)  Establish  ongoing  collaborations 
(For  this  announcement,  the  term 
collaborate  means  exchanging 
information,  developing  and  altering 
activities,  sharing  resources,  and 
enhancing  the  capacity  of  another 
organization  for  mutual  benefit  to 
achieve  a  coimnon  purpose.)  with 
health  departments,  commvmity 
planning  groups,  academic  and  research 
institutions,  health  care  providers,  and 
other  local  resources  in  designing, 
implementing,  and  evaluating 
interventions.  (See  Attachment  2  in  the 
application  package  for  a  list  of 
organizations  with  which  collaboration 
may  be  appropriate.) 

(2)  In  order  to  strengthen  the  breadth 
and  comprehensiveness  of  local  HFV/ 
AIDS  prevention  services  and  eliminate 
duplication  of  efforts,  coordinate  (For 
this  announcement,  the  term  coordinate 
means  exchanging  information  and 
altering  activities  for  mutual  benefit.) 
activities  with  health  departments,  such 
as  sharing  progress  reports  with  state 
and  local  health  departments; 
community  planning  groups;  and  other 
national,  regional,  and  local 
organizations  and  agencies  involved  in 
HIV  prevention  activities,  especially 
those  serving  the  target  population.  (See 
Attachment  2  in  the  application  package 
for  a  list  of  organizations  with  which 
collaboration  may  be  appropriate.) 

(3)  Participate  in  the  HIV  prevention 
community  planning  process. 
Participation  may  include  involvement 
in  workshops;  attending  meetings;  if 
nominated  and  selected,  serving  as  a 
member  of  the  group;  reviewing  and 
commenting  on  plans;  and  becoming 


familiar  with  and  utilizing  information 
from  the  community  planning  process, 
such  as  the  epidemiologic  profile,  needs 
assessment  data,  and  intervention 
strategies.  Grantees  should  also  present 
ari  overview  of  their  project  activities  to 
the  community  planning  group  in  their 
jurisdiction. 

c.  Program  Monitoring  and  Evaluation 

(1)  Use  approximately  three  to  five 
percent  of  the  funds  awarded  under  this 
annoimcement  for  program  evaluation 
and  outcome  monitoring  of  intervention 
activities. 

(2)  During  the  first  year  of  funding, 
CDC  will  collaborate  with  CBOs  to 
develop  standardized  evaluation 
formats  and  activities  for  grantees. 

(3)  Conduct  periodic  client 
satisfaction  assessments  via  quantitative 
[e.g.,  periodic  surveys)  and  qualitative 
methods  (e.g.,  focus  groups). 

d.  Quality  Assurance 

(1)  Identify  the  training  needs  of  your 
staff  and  develop  and  implement  a  plan 
to  address  these  needs. 

(2)  Work  with  CDC  and  CDC-funded 
capacity-building  assistance  programs  to 
identify  and  address  the  capacity 
building  needs  of  your  program. 

(3)  Explore  and  utilize  local  resources 
for  organizational  and  program 
development,  such  as  the  health 
department,  other  CBOs,  community 
development  agencies,  local  colleges 
and  universities,  locally-based 
foundations,  and  the  local  business  or 
industrial  community. 

e.  Communication  and  Information 
Dissemination 

(1)  Market  your  prevention  program 
and  services  to  the  target  population 
and  local  community. 

(2)  Compile  lessons  learned  from  the 
project.  Facilitate  the  dissemination  of 
lessons  learned  and  successful 
prevention  interventions  and  program 
models  to  other  organizations  and  CDC 
through  peer-to-peer  interactions, 
meetings,  workshops,  conferences,  use 
of  the  Internet,  communications  with 
project  officers,  and  other  capacity- 
building  and  technology  transfer 
mechanisms. 

(3)  Ensure  Internet  and  e-mail 
communication  for  your  organization 
during  the  first  year  of  funding. 

f.  Resource  Development 

Develop  and  implement  a  plan  for 
obtaining  additional  resources  from 
non-CDC  sources  to  supplement  the 
program  conducted  through  this 
cooperative  agreement  and  to  enhance 
the  likelihood  of  its  continuation  after 
the  end  of  the  project  period.  Note  that 
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local  organizations  and  agencies,  such 
as  community  development  agencies, 
colleges,  and  luiiversities  are  often 
repositories  of  information  about 
funding  and  other  types  of 
organizational  assistance. 

g.  Other  Activities 

Adhere  to  CDC  policies  for  sectoring 
approval  for  CDC  sponsorship  of 
conferences. 

2.  CDC  Activities 

a.  Coordinate  a  national  capacity- 
building  and  technology  transfer 
network  that  will  be  available  to  directly 
assist  CBOs  in  organizational  and 
programmatic  development. 

b.  Provide  consultation  and  technical 
assistance  in  administrative  activities 
(for  example,  fiscal  management  and 
reporting)  and  programmatic  areas  (for 
example,  planning,  implementing,  and 
evaluating  prevention  activities).  CDC 
may  provide  consultation  and  technical 
assistance  both  directly  and  indirectly 
through  prevention  partners  such  as 
health  departments,  national  and 
regional  minority  organizations 
(NRMOs),  contractors,  and  other 
national  and  local  organizations. 

c.  Provide  up-to-date  scientific 
information  on  risk  factors  for  HIV 
infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HTV 
infection. 

d.  Assist  in  the  design  and 
implementation  of  program  evaluation 
activities,  including  formats  for 
reporting  and  program  assessment  and 
improvement. 

e.  Assist  recipients  in  collaborating 
with  State  and  local  health  departments, 
community  planning  groups,  and  other 
federally-supported  HIV/AIDS 
prevention  funding  recipients.  CDC 
activities  will  focus  on  monitoring  the 
collaboration  among  the  health 
department,  community  planning 
group,  and  CBOs  and  work  from  all 
sides  to  promote  collaboration. 

f.  Facilitate  the  transfer  of  successful 
prevention  interventions,  program 
models,  and  lessons  learned  by 
convening  meetings  of  grantees, 
workshops,  conferences,  newsletters, 
use  of  the  hitemet,  and  communications 
between  project  officers  and  grantees. 

g.  Facilitate  the  exchange  of  program 
information  and  technical  assistance 
among  community  organizations,  health 
departments,  and  national  and  regional 
organizations. 

h.  Monitor  the  recipient's 
performance  of  program  and  fiscal 
activities,  protection  of  chent 
confidentiality,  and  compliance  with 
other  requirements. 


i.  Conduct  an  overall  evaluation  of 
this  cooperative  agreement  program. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Application  Content,  and 
Evaluation  Criteria  sections  of  this 
annoimcement  to  develop  your 
application. 

Applications  that  do  not  follow  the 
instructions  and  format  below  will  be 
returned  without  being  reviewed: 

1.  The  narrative  should  be  no  more 
than  35  pages,  which  includes  items  10 
F-M.  The  narrative  excludes  the  proof 
of  eligibility  section,  items  A-E,  budget, 
and  attachments.  Applications 
exceeding  35  pages  will  not  be 
reviewed. 

2.  Number  each  page  sequentially,  in 
the  application  and  the  appendices,  and 
provide  a  complete  Table  of  Contents  to 
the  application  and  its  attachments. 

3.  Begin  each  separate  section  of  the 
application  on  a  new  page. 

4.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
unstapled  and  unbound. 

5.  All  material  must  be  typewritten; 
single  spaced,  with  a  font  of  10  pitch  or 
12  point,  on  8V2"  by  11"  paper,  with  at 
least  1"  margins,  headings,  and  footers; 
and  printed  on  one  side  only. 

6.  Note  that  information  which  should 
be  part  of  the  basic  plan  (for  example, 
activity  timetables,  staff  responsibiUties 
in  program  activities,  or  evaluation 
plans)  will  not  be  accepted  if  placed  in 
the  attachments  rather  than  in  the 
application. 

7.  In  developing  the  application,  you 
must  use  the  following  format  and 
instructions.  Your  application  will  be 
evaluated  according  to  the  quality  of  the 
responses  to  the  following  questions,  so 
it  is  important  to  follow  the  format 
provided  below  in  writing  out  your 
program  proposal. 

8.  Label  each  section  below  using  the 
letter  (and  number)  indicated  for  each 
question.  A  section  includes  a  letter 
with  all  of  its  following  niunbers,  as  in 
section  d.  Proof  of  Eligibihty,  numbers 
1-9. 

9.  If  a  question  is  not  applicable,  use 
the  designation  N/A  by  that  letter  and 
niunber. 

10.  Make  certain  that  yoiu"  appUcation 
addresses  all  required  activities  (See 
Required  Recipient  Activities  section). 

a.  Application  Category 

Indicate  whether  your  organization  is 
applying  as  a  minority  or  other  CBO. 

b.  Target  Population 

What  population,  as  defined  by 
locality,  lifestyle,  risk  behaviors,  social 
or  economic  circumstances,  patterned 


social  interaction,  collective  identity,  or 
other  identification,  will  be  the  focus  of 
the  proposed  project  (for  example, 
female  sex  workers  in  Harlem;  African 
American  men  who  have  sex  with  men; 
Hispanic  men  and  women  who  use 
crack  cocaine  and  engage  in  unprotected 
sex;  youth  ages  12-18  in  the  commimity 
who  sell  sex  for  shelter,  food,  and/or 
drugs)? 

c.  Program  Goals 

What  are  the  broad  HFV  prevention 
goals  that  your  proposed  intervention(s) 
aims  to  achieve  by  the  end  of  the  4-year 
project  period?  These  goals  should 
address  risk  behaviors  that  your 
program  will  influence;  for  example, 
reduce  the  rate  of  xmprotected  sex  by 
female  sex  workers  in  Harlem. 

d.  Proof  of  Eligibility 

AppUcants  must  answer  the  following 
questions  and  provide  any  documents 
requested.  Failure  to  provide  the 
required  docvunentation  will  result  in 
disaualification. 

Please  place  the  requested 
attachments  at  the  end  of  this  section, 
not  in  the  Attachments  at  the  end  of 
your  application. 

(1)  Does  your  organization  have 
currently  valid  Internal  Revenue  Service 
(IRS)  501(c)(3)  tax-exempt  status? 

Note:  Attach  to  the  end  of  this  section  a 
copy  of  the  IRS  determination  letter  of  your 
organization's  501(c)(3)  tax-exempt  status. 

(2)  Does  your  organization  have  a 
documented  2-year  record  of  providing 
service  to  the  target  population  (as 
described  in  8.b,  Target  Population, 
above)? 

Note:  Attach  to  the  end  of  this  section  a  list 
of  all  types  of  services  your  organization  has 
provided  to  the  proposed  target  population 
and  when  provision  of  each  type  of  service 
was  begim  [e.g.,  HIV  prevention  case 
management,  July  1996). 

(3)  If  applying  as  a  minority  CBO, 
does  your  organization  have  an 
executive  board  or  governing  body  with 
more  than  50  percent  of  its  members 
belonging  to  the  racial/ethnic  minority 
population(s)  to  be  served? 

Note:  Attach  to  the  end  of  this  section  a  list 
of  the  members  of  your  board  or  governing 
body,  along  with  their  positions  on  the  board, 
their  areas  of  expertise,  their  race/ethnicity, 
and  their  sex. 

(4)  If  an  organization  applies  as  a 
minority  CBO,  but  does  not  submit 
proof,  their  application  will  be 
considered  as  ineligible.  They  will  not 
be  considered  in  the  other  category.  If 
applying  as  a  minority  CBO,  are  more 
than  50  percent  of  key  management, 
supervisory,  and  administrative 
positions  (e.g.,  executive  director, 
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program  direct  )r,  fiscal  director)  and 
more  than  50  p  srcent  of  key  service 
provision  positions  (e.g.,  outreach 
worker,  preven  tion  case  manager, 
counselor,  groi  p  facilitator)  filled  by 
persons  belong  ing  to  the  racial/ethnic 
population(s)  t  >  be  served? 

Note:  Attach  tc  the  end  of  this  section  a  list 
of  all  existing  pe:  sonnel  in  key  positions  in 
your  organizatioi  i.  along  with  their  position 
in  the  organizati(  >n,  their  areas  of  expertise, 
their  roles  in  the  proposed  project,  their  race/ 
ethnicity,  and  thi  lir  sex.  Also  attach  a  similar 
list  of  proposed  |  ersonnel. 

(5)  Is  your  or  ;anization  applying  as  a 
single  CBO  or  <  s  a  lead  organization  in 
a  coalition  (i.e.  a  collaborative 
contractual  par  tnership)? 

(6)  Is  your  or  janization  applying  as 
part  of  a  coaliti  an  with  another 
organization  as  the  lead  under  this 
announcement ' 

(7)  Is  youi  or  >anization  currently 
funded  under  ( IDC  Program 
Announcemen  99091,  99092,  or  99096? 
If  so.  what  is  tt  e  amount  of  your  award 
under  each? 

(8)  Is  your  or  >anization  a 
govenmiental  c  r  municipal  agency,  its 
affiliate  organisation  or  agency  [e.g., 
health  departmjent,  school  board,  public 
hospital),  or  a  j  irivate  or  public 
university  or  ci  tUege? 

(9)  Is  your  or  ;anization  included  in 
the  category  de  scribed  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  en  ;ages  in  lobbying 
activities? 


e.  Abstract 


provide  a  brief  summary  of 
program  activities. 


focu 


(Should  not 
scored) 

Please 
your  proposed 
including: 

(1)  A  descri 
population  on 
project  will 
(using  HIV/AnJS 
epidemiologic, 
assessment,  or 
data)  for  bavin ; 
the  target  popi  lation 

(2)  A  descrip  t 
anticipated  ou  comes 
intervention  at  tivity 
behaviors  targ«  ted 

(3)  A  descri{t 
intervention(s 
provided  and 

(4)  A  descri { t: 
organization's 
the  proposed 
collaborators 
project. 

(5)  How  you 
collaborations 
health  departiients 
plarming  grou  )s 


I  (xceed  one  pages)  (Not 


ion  of  the  target 
which  the  proposed 
s  and  a  justification 
or  other  STD 
risk  behavior,  needs 
other  local  indicator 
selected  this  group  as 
ition. 

ion  of  the  goals  and 
of  the  proposed 
in  terms  of  the  risk 
in  this  application, 
ion  of  the  proposed 
and  services  to  be 

estimated  time  frame, 
ion  of  your 

staff  responsibilities  in 
J  roject  and  of  the  roles  of 
apd  volunteers  on  the 

will  develop 
with  local  and  State 
,  community 
and  other 


<n 


organizations,  including  other  CBOs,  in 
the  development  of  your  project. 

/.  Justification  of  Need 

(Should  not  exceed  five  pages)(100 
points;  Scoring  criteria:  Effective  use  of 
epidemiologic,  behavioral, 
socioeconomic,  and  other  data  to  define 
the  community,  its  risk  for  HIV,  and  its 
need  for  your  proposed  HIV/AIDS 
prevention  intervention) 

(1)  How  and  to  what  extent  has  the 
proposed  target  population  been 
affected  by  the  HIV/ AIDS  epidemic  (e.g., 
HIV  incidence  or  prevalence,  AIDS 
incidence  or  prevalence,  AIDS 
mortality,  socioeconomic  effects)? 

(2)  What  behavioral  and  other 
characteristics  of  the  target  population 
contribute  to  the  risk  of  HIV 
transmission  or  present  barriers  to  HIV 
prevention  (for  example,  unsafe  sexual 
behaviors  as  indicated  by  rates  of  STDs, 
teen  pregnancy,  or  behavioral  risk 
assessments;  substance  use  rates; 
envirorunental,  social,  cultural,  or 
linguistic  characteristics)? 

(3)  Why  does  the  target  population 
need  the  proposed  HIV  prevention 
activities,  and  how  were  these  needs 
identified  (for  example,  community 
needs  assessments,  resource  inventories, 
the  commimity  comprehensive  HIV 
prevention  plan)? 

Note:  Include  a  description  of  existing  HIV 
prevention  and  risk-reduction  efforts 
provided  by  other  organizations  to  address 
the  needs  of  the  target  population  and  an 
analysis  of  the  gap  between  the  identified 
need  and  the  resources  currently  available  to 
address  the  need. 

(4)  If  the  comprehensive  HIV 
prevention  plan  does  not  prioritize  the 
target  population  or  intervention(s)  that 
you  have  proposed,  how  do  you  justify 
departing  from  the  plan? 

Note:  For  example,  your  organization  may 
target  a  population  in  which,  although  the 
current  AIDS  prevalence  is  low,  there  is 
wide-spread,  high  level  of  behavior 
associated  with  risk  for  HIV  transmission. 
Your  intervention,  therefore,  would  provide 
prevention  activities  in  order  to  prevent  the 
development  of  higher  rates  of  HIV/ AIDS  in 
this  population. 

(5)  What  are  the  barriers  within  your 
community  or  the  target  population  that 
may  reduce  the  effectiveness  of  your 
proposed  interventions,  and  how  will 
you  overcome  these  barriers? 

g.  Program  Activities 

(Should  not  exceed  12  pages) 
(400  points;  Scoring  criteria: 
likelihood  of  achieving  project  goals; 
soundness  of  proposed  activities;  basis 
in  science,  or  validated  program 
experience;  feasibility;  iimovativeness; 


specificity,  feasibility,  time  phasing,  and 
measurability  of  stated  objectives) 

(1)  Including  persons  from  the  target 
population  in  program  planning: 

(a)  How  will  you  involve  the  target 
population  in  plaiming,  implementing, 
and  evaluating  yom-  project's 
interventions  and  services  during  the 
project  period? 

Note:  If  you  believe  that  your  existing 
board  structure  or  staff  composition 
accomplishes  this  intent,  please  describe  and 
explain  in  detail. 

(b)  In  conducting  activities  to  involve 
the  target  population,  what  are  your 
process  objectives  for  the  first  year  of 
operation? 

Note:  Objectives  should  be  specific, 
realistic,  time-phased,  and  measurable. 
Process  objectives  should  focus  on  the 
projected  amount,  frequency,  and  duration, 
within  a  specific  time  frame,  of  the  activities 
and  the  number  and  characteristics  of  the 
target  population  to  be  served  or  the 
participants. 

(2)  Intervention  activities: 
Please  describe  each  proposed 

intervention  separately  and  provide  the 
following  information  for  each 
intervention.  Applicants  should  not 
apply  for  more  interventions  than  they 
can  conduct  effectively. 

(a)  What  intervention  or  service  will 
be  provided  (for  example.  Conduct 
individual  level  counseling)? 

(b)  What  program  goal  does  the 
intervention  address  (for  example. 
Reduce  the  rate  of  unprotected  sex  by 
female  sex  workers  in  Harlem). 

(c)  What  are  the  outcome  objectives 
for  the  first  year  of  the  proposed 
intervention  activities  (for  example, 
Increase  condom  use  among  program 
participants  by  60  percent)? 

Note:  Objectives  should  be  specific, 
realistic,  time-phased,  and  measurable. 
Outcome  objectives  should  focus  on  the 
specific  behaviors  that  your  intervention 
activities  are  designed  to  influence. 

(d)  What  are  your  process  objectives 
related  to  the  intervention  or  service 
during  your  first  year  of  operation  (for 
example.  Conduct  individual  level 
counseling  with  100  clients  within  the 
first  three  months)? 

(e)  What  are  the  specific  activities  to 
be  conducted  or  services  to  be  provided 
to  accomplish  the  process  objectives 
indicated  above,  and  where  and  when 
will  these  activities  or  services  take 
place  (for  example,  Deploy  outreach 
workers  to  the  comer  of  K  and  North 
Streets  on  Thursday  through  Satvu-day 
nights  from  8:00  p.m.  to  2:00  a.m.)? 

(f)  How  will  you  recruit  or  access 
clients  for  this  intervention  or  service? 

(g)  What  is  the  theoretical  basis  (in 
social  or  behavioral  science  or  validated 
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program  experience)  that  supports  the 
potential  effectiveness  of  this  proposed 
intervention  pr  service  in  addressing  the 
project's  goals  and  objectives,  and  how 
has  this  been  incorporated  into  the 
intervention  or  service  design? 

Note:  Applicant  may  refer  to  appropriate 
social  and  behavioral  science  theory  and 
data,  or  to  validated,  effective  HIV/AIDS 
intervention  programs,  in  support  of 
applicant's  HIV  prevention  work  within  the 
target  population. 

(h)  How  will  you  use  epidemiologic 
and  social  and  behavioral  science  data 
and  other  information  to  structure  and 
guide  your  proposed  intervention  or 
service? 

Note:  For  example,  social  science  data  may 
indicate  that  sex  workers  are  more  effectively 
reached  by  other  current  or  former  sex 
workers;  therefore,  the  program  staff  may 
recruit  and  train  sex  workers  to  assist  in 
outreach  activities. 

(i)  How  will  you  assist  HIV-positive 
persons  and  high-risk  HIV-negative 
persons  to  access  appropriate  treatment 
and  other  needed  services,  as  described 
in  Required  Recipient  Activities? 

(j)  How  will  you  ensure  that  this 
intervention  or  service  will  be  culturally 
competent,  sensitive  to  issues  of  sexual 
and  gender  identity,  and  linguistically 
and  developmentally  appropriate? 

(k)  What  methods  will  you  use  to 
ensure  that  client  confidentiality  will  be 
protected? 

(3)  Management  and  staffing  of  the 
program: 

(a)  How  will  the  proposed  project  be 
managed  and  staffed,  and  what  will  be 
the  roles  and  responsibilities  of  the 
applicant's  program  staff? 

(b)  What  are  the  skills  and  experience 
of  the  applicant's  program  staff? 

(c)  If  you  are  applying  as  the  lead 
organization  in  an  HIV  prevention 
coalition,  describe  the  role(s)  of  the 
other  organization(s),  the  other 
organizations'  staff  responsibilities,  and 
the  skills  and  experience  of  the  other 
organizations'  program  staff? 

(d)  What  is  the  potential  for  volimteer 
involvement  in  your  program?  If 
volunteers  will  be  involved,  describe 
plans  to  recruit,  train,  place,  and  retain 
volimteers. 

(e)  In  staffing  your  proposed  project, 
what  are  your  specific  process 
objectives  for  the  first  year  of  operation? 

(4)  Time  line: 

Provide  a  time  line  that  identifies 
major  implementation  steps  in  your 
proposed  project  and  assigns 
approximate  dates  for  inception  and 
completion  of  each  step. 

h.  Developing  Local  Collaborations  and 
Coordinated  Activities 

(Should  not  exceed  two  pages) 


(125  points;  Scoring  Criteria: 
completeness;  specificity,  feasibility, 
time  phasing,  and  measurability  of 
stated  objectives) 

(1)  What  steps  will  you  take  to 
develop  working  collaborations  with 
health  departments,  community 
planning  groups,  academic  and  research 
institutions,  health  care  providers,  and 
other  local  resources?  (See  Attachment 
2  in  the  application  package  for  a  list  of 
organizations  with  which  collaboration 
may  be  appropriate.) 

(2)  Which  activities  in  your  proposed 
project  will  be  conducted  by 
collaborating  organizations  that  are  not 
part  of  the  HIV  prevention  coalition  or 
by  subcontractors? 

(3)  In  developing  collaborative 
relationships  with  other  organizations 
or  subcontractors,  what  are  your  specific 
process  objectives  for  your  first  year  of 
operation? 

(4)  What  steps  will  you  take  to 
coordinate  HIV  prevention  activities 
among  your  proposed  program  and 
other  HIV  prevention  or  service 
providers? 

(5)  In  developing  these  relationships, 
what  are  yoxu-  specific  process 
objectives  for  the  first  year  of  your 
program? 

(6)  What  specific  steps  will  you  take 
to  participate  in  the  HIV  prevention 
community  planning  process? 

(7)  In  participating  in  the  community 
planning  process,  what  are  your  specific 
process  objectives  for  the  first  year? 

i.  Program  Monitoring  and  Evaluation, 
and  Quality  Assurance 

(Should  not  exceed  five  pages) 
(1 75  points;  Scoring  Criteria: 
completeness;  technical  soimdness; 
feasibility,  specificity,  time  phasing,  and 
measurability  of  stated  objectives) 
(l)  Your  evaluation  plan  should 
include  a  discussion  of  specific 
mechanisms  and  methods  to  collect  the 
information  below. 

(a)  Which  risk  behaviors  are  being 
targeted? 

(b)  What  are  the  outcome  objectives  of 
the  program  with  regard  to  changing 
risk  behavior? 

(c)  What  interventions  are  being 
conducted? 

(d)  With  which  clients?  What 
populations  are  being  served? 

(e)  With  how  many  clients? 

(f)  What  progress  has  been  made 
toward  reaching  the  outcome  objectives 
indicated  above? 

(g)  What  staff  resources  are  being 
utihzed  to  conduct  these  interventions? 

Your  plan  should  also  include  a 
discussion  of  the  following: 

(1)  Staff  responsible  for  collecting  the 
information  indicated  above; 


(2)  Timeline  for  collecting  this 
information; 

(3)  How  these  activities  will  be 
integrated  into  the  project  as  a  whole: 

(4)  In  implementing  this  program 
evaluation  plan,  state  your  specific 
process  objectives  for  the  first  year  of 
operation. 

Please  provide  a  very  specific 
discussion  regarding  your  quality 
assurance  activities  which  include 
responses  to  the  questions  below: 

(1)  How  will  you  identify  and  meet 
the  training  needs  of  your  staff 
(including  staff  in  your  organization  and 
in  other  member  organizations  in  the 
coalition)  with  regard  to  knowledge  of 
fflV  and  STD  risks  and  effective  HIV 
prevention  interventions? 

(2)  How  will  you  identify  and  address 
the  capacity-building  or  technical 
assistance  needs  of  your  organization? 

(3)  In  implementing  these  quality 
assurance  plans,  what  are  your  specific 
process  objectives  for  the  first  year  of 
operation? 

j.  Communication  and  Information 
Dissemination 

(Should  n(Jl  exceed  one  page)  (50 
points;  Scoring  criteria:  completeness; 
appropriateness;  feasibility;  specificity, 
time  phasing,  and  measiuability  of 
stated  objectives) 

(1)  How  will  you  market  your  project 
in  your  community? 

(2)  How  will  you  disseminate 
information  about  successful 
intervention  strategies  or  project 
activities  and  lessons  learned? 

(3)  In  implementing  this 
communication  and  information 
dissemination  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 

(4)  How  will  you  make  Internet  and 
email  commimication  available  to  your 
organization  and,  if  part  of  a  coalition, 
to  the  other  member  organizations  in  the 
coalition? 

k.  Resource  Development 

(Should  not  exceed  one  page) 

(50  points;  Scoring  criteria: 
completeness;  appropriateness; 
feasibility;  specificity,  time  phasing,  and 
measiu^bility  of  stated  objectives) 

(1)  How  will  you  obtain  additional 
resources  from  non-CDC  soiut;es  to 
supplement  the  program  conducted 
through  this  cooperative  agreement, 
expand  services  provided  through  the 
proposed  project,  and  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period? 

(2)  In  implementing  this  resource 
development  plan,  what  are  your 
specific  process  objectives  for  the  first 
year  of  operation? 
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1.  Organization!  il  History  and 
Experience 

(Should  not  ^xceed  three  pages.) 
{100  points:  {coring  criteria:  extent 

and  relevance  c  f  applicant 

organization's  experience) 

(1)  What  typ«s  of  health-related 
service  to  your  Community  or  target 
population  hav ;  your  organization 
provided  (e.g.,  HIV/AIDS  prevention, 
drug  treatment,! teen  pregnancy 
counseling)  ana  for  how  long? 

(2)  What  experience  does  your 
organization  hakre  in  HTV/AIDS,  STD,  or 
other  prevention  interventions  (e.g., 
health  educatioh/risk  reduction; 
prevention  cas^  management; 
counseling  andltesting)? 

(3)  What  othar  experience  does  your 
organization  have  in  providing  services 
to  the  target  population,  and  for  how 
long?  ] 

(4)  What  experience  does  your 
organization  hakre  in  establishing  and 
participating  inj  coalitions  for  the 
delivery  of  services  to  the  target 
population? 

(5)  What  expi  irience  does  your 
organization  have  in  developing  and 
maintaining  long-term  relationships 
with  CBOs,  health  departments,  or  other 
organizations  tiat  provide  health  or 
prevention  senj  ices? 

(6)  What  exp(  srience  does  your 
organization  ha  ve  in  providing  services 
that  respond  ef  ectively  to  the  cultural, 
gender,  en viror  mental,  social,  and 
linguistic  chara  cteristics  of  the  target 
populations  in  iiis  proposal? 

Note:  In  answe  ing  this  question,  describe 
the  types  of  servi  ;es  provided  and  list  any 
culturally,  linguistically,  and 
developmentally  appropriate  activities  and 
materials  that  yoi  ir  organization  has 
developed. 

(7)  What  expi  srience  does  your 
organization  ha  ve  in  docimienting  and 
tracking  delivei  y  of  services  or 
prevention  acti  /ities? 

(8)  What  expi  srience  does  your 
organization  h^e  in  evaluating  its 
program  activities? 

(9)  What  expi  irience  does  your 
organization  ha  ve  in  marketing  its 
activities  or  ser  irices? 

(10)  What  ex  )erience  does  your 
organization  he  ve  in  resource 
development? 

m.  Budget  and  Staffing  Breakdown  and 
Justification 

(Not  scored) 

(1)  Applican'  s  should  submit  a  budget 
in  accordance  ^  /ith  Form  424  and  also, 
provide  a  detai  ed  budget  for  each 
proposed  inter  'ention  (please  reference 
the  sample  hue  get  format  in  the  tool 
kit).  Justify  all  )perating  expenses  in 
relation  to  the  )Ianned  activities  and 


stated  objectives.  CDC  may  not  approve 
or  fund  all  proposed  activities.  Be 
precise  about  the  program  purpose  of 
each  budget  item  and  itemize 
calculations  wherever  appropriate. 

(2)  For  each  contract  contained  writhin 
the  application  budget,  describe  the 
type(s)  of  organizations  or  parties  to  be 
selected  and  the  method  of  selection; 
identify  the  specific  contractor(s),  if 
known,  or  describe  the  criteria  for 
contractors  who  might  apply  for  the 
contract;  describe  the  services  to  be 
performed  and  justify  the  use  of  another 
party  to  perform  these  services;  provide 
a  breakdown  of  and  justification  for  the 
estimated  costs  of  the  contracts;  specify 
the  period  of  performance;  and  describe 
the  methods  to  be  used  for  monitoring 
the  contract. 

(3)  Provide  a  job  description  for  each 
key  position,  specifying  job  title; 
function,  general  duties,  and  activities; 
salary  range  or  rate  of  pay;  and  the  level 
of  effort  and  percentage  of  time  spent  on 
activities  that  would  be  funded  through 
this  cooperative  agreement.  If  the 
identity  of  any  key  personnel  who  will 
fill  a  position  is  kiiown,  his/her  name 
and  resume  should  be  attached. 
Experience  and  training  related  to  the 
proposed  project  should  be  noted.  If  the 
identity  of  staff  is  not  known,  describe 
your  recruitment  plan.  If  volunteers  are 
involved  in  the  project,  provide  job 
descriptions. 

Note:  If  indirect  costs  are  requested,  you 
must  provide  a  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost  rate 
agreement. 

F.  Required  Attachments 

1.  Affiliates  of  national  organizations 
must  include  with  the  application  an 
original,  signed  letter  from  the  chief 
executive  officer  of  the  national 
organization  assuring  their 
understanding  of  the  intent  of  this 
program  annoimcement  and  the 
responsibilities  of  recipients. 

2.  Memoranda  of  understanding  or 
agreement  as  evidence  of  established  or 
agreed-upon  collaborative  relationships. 
Memoranda  of  agreement  should 
specifically  describe  the  proposed 
collaborative  activities.  Evidence  of 
continuing  collaboration  must  be 
submitted  each  year  to  ensure  that  the 
relationships  are  still  in  place. 
Memoranda  of  agreement  from  health 
departments  should  include  a  statement 
that  they  have  reviewed  your 
application  for  these  funds.  (Please 
reference  sample  Memoranda  of 
agreement  in  the  tool  kit) 

3.  A  list  of  the  community  resources 
and  health  care  providers  to  which 
referrals  and  other  types  of  coordinated 
activities  will  be  made.  Provide  letters 


of  agreement  that  arrangements  have 
been  made  for  the  coordinated  activities 
indicated  in  your  application. 

4.  Protocols  to  guide  and  dociunent 
training,  activities,  services,  and 
referrals  (e.g.,  applicants  seeking  funds 
for  Street  and  Community  Outreach 
Interventions  must  provide  a 
description  of  the  policies  and 
procedures  that  will  be  followed  to 
assure  the  safety  of  outreach  staff). 

5.  A  description  of  funds  received 
from  any  source  to  conduct  HIV/ AIDS 
programs  and  other  similar  programs 
targeting  the  population  proposed  in  the 
program  plan.  This  summary  must 
include:  (1)  The  name  of  the  sponsoring 
organization/source  of  income,  amoiuit 
of  funding,  a  description  of  how  the 
funds  have  been  used,  and  the  budget 
period;  (2)  a  summary  of  the  objectives 
and  activities  of  the  funded  program(s); 
and  (3)  an  assurance  that  the  funds 
being  requested  will  not  duplicate  or 
supplant  funds  received  from  any  other 
Federal  or  non-Federal  source.  Ci)C- 
awarded  funds  can  be  used  to  expand  or 
enhance  services  supported  with  other 
Federal  or  non-Federal  funds.  In 
addition,  identify  proposed  persoimel 
devoted  to  this  project  who  are 
supported  by  other  funding  sources  and 
the  activities  they  are  supporting. 

6.  Independent  audit  statements  from 
a  certified  public  accountant  for  the 
previous  2  years. 

7.  A  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost 
rate  agreement,  if  applicable. 

Note:  Materials  submitted  as  attachments 
should  be  printed  on  one  side  of  8V2"  x  11" 
paper.  Please  do  not  attach  bound  materials 
such  as  booklets  or  pamphlets.  Rather, 
submit  copies  of  the  materials  printed  on  one 
side  of  8V2"  X  11"  paper.  Bound  materials 
may  not  be  reviewed. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/*  *  * 
Forms,  or  in  the  application  kit.  On  or 
before  March  6,  2000,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  Where  to 
Obtain  Additional  Information  section 
of  this  announcement. 

Applicants  should  simultaneously 
submit  a  copy  of  the  application  to  their 
State  HIV/ AIDS  Directors. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1 .  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
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(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  criteria 
described  in  the  Application  Content 
section  by  an  independent  review  group 
appointed  by  CDC. 

Before  final  award  decisions  are 
made,  CDC  may  conduct  predecisional 
site  visits  and/or  business  management 
and  fiscal  recipient  capability 
assessments  with  CBOs  whose 
applications  are  highly  ranked:  CDC 
may  also  review  programmatic 
conditions  and  technical  assistance 
requirements  with  the  local  or  State 
health  department  and  applicant's  board 
of  directors. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1 .  progress  reports  quarterly,  no  more 
than  30  days  after  the  end  of  each  3 
month  period. 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  each 
budget  period;  and 

3.  final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
Where  to  Obtain  Additional  Information 
section  of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  3  in  this 
announcement. 
AR-4:    HIV/ AIDS  Confidentiality 

Provisions 
AR-5:    HIV  Program  Review  Panel 

Requirements 
AR-7:    Executive  Order  12372  Review 
AR-8:    Public  Health  System  Reporting 

Requirements 
AR-9:      Paperwork  Reduction  Act 

Requirements 
AR-10:     Smoke-Free  Workplace 

Requirements 
AR-1 1 :    "DRAFT  Healthy  People 

2010" 
AR-1 2:    Lobbying  Restrictions 
AR-14:    Accounting  System 

Requirements 


J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301(a)  and  317  of  the  Public 
Health  Service  Act,  42  U.S.C.  241(a)  and 
247b  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
93.939j  HTV  Prevention  Activities— 
Non-governmental  Organization  Based. 

K.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  and  tool  kit,  call  NPIN  at  1- 
800-458-5231  (TTY  users:  1-800-243- 
7012);  visit  their  web  site: 
www.cdcnpin.org/program;  send 
requests  by  fax  to  1-888-282-7681  or 
send  requests  by  e-mail:  application- 
cbo@cdcnpin.org.  This  information  is 
also  posted  on  the  Division  of  HIV/ AIDS 
Prevention  (DHAP)  Web  site  at  http:// 

www.cdc.gov/nchstp/hiv ^aids/ 

funding/toolkit/. 

CDC  maintains  a  Listserv  (HIV-PREV) 
related  to  this  program  annoimcement. 
By  subscribing  to  the  HIV-PREV 
Listserv,  members  can  submit  questions 
and  will  receive  information  via  e-mail 
with  the  latest  news  regarding  the 
program  announcement.  Frequently 
asked  questions  on  the  Listserv  will  be 
posted  to  the  Web  site.  You  can 
subscribe  to  the  Listserv  on-line  or  via 
e-mail  by  sending  a  message  to: 
listserv@listserv.cdc.gov  and  writing  the 
following  in  the  body  of  the  message: 
subscribe  hiv-prev  first  name  last  name. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Maggie  Warren,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office  Program 
Announcement  00023,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  3000,  2920  Brandywine  Road, 
Mailstop  E-15,  Atlanta,  GA  30341- 
4146;  Telephone  (770)  488-2736.  E-mail 
mcs9@cdc.gov 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact:  Tomas  Rodriguez,  Commimity 
Assistance,  Planning,  and  National 
Partnerships  Branch,  National  Center  for 
HIV,  STD,  and  TB  Prevention,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  M/S  E-58, 
Atlanta,  GA  30333;  Telephone  number 
(404)  639-5240.  E-mail  address: 


trrO@cdc.gov  (0  is  the  nimiber,  not  the 

letter  o). 

John  L.  Williams, 

Director,  Procurement  and  Grants  Office. 

[FR  Doc.  00-794  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Program    - 
Announcement  99041. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Grants  for  Education  Programs 
in  Occupational  Safety  and  Health,  Program 
Announcement  99041,  meeting. 

Times  and  Dates:  3  p.m.-4  p.m.,  February 
13,  2000  (Open).  4  p.m.-lO  p.m.,  February 

13,  2000  (Closed).  8  a.m.-6  p.m.,  February 

14,  2000  (Closed).  8  a.m.-'S  p.m.,  February 

15,  2000  (Closed). 

Place:  Commonwealth  Hilton,  1-75  at 
Turfway  Road,  Florence,  Kentucky  41042. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  99041. 

Contact  Person  for  More  Information: 
Bemadine  Kuchinski,  Occupational  Health 
Consultant,  National  Institute  for 
Occupational  Safety  and  Health,  Office  of 
Extramural  Programs,  CDC,  1600  Clifton 
Road,  N.E.,  m/s  D40  Atlanta.  Georgia  30333. 
Telephone  404/639-3342,  e-mail 
bbkl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  5,  2000. 
Caroijm  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  CDC. 
(FR  Doc.  00-797  Filed  1-12-00;  8:45  am] 
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DEPARTMEffT  QF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FIniincIng  Administration 
[Document  Identllier:  HCFA-4040] 

Agency  information  Collection 
Activities:  Submission  For  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506((  ){2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Finjncing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  inviied  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  tjiis  collection  of 
information,  including  any  of  the 
following  subjeots:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  th*  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  biu'den;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  au  omated  collection 
techniques  or  ot  ler  forms  of  information 
technology  to  m  nimize  the  information 
collection  burden. 

Type  of  Infomation  Collection 
Request:  Extens  on  of  a  ciurendy 
approved  coUec  ion; 

Title  of  Inforn^ation  Collection: 
Request  for  Enrdllment  in 
Supplementary  Medical  Insiuance  and 
Supporting  Regi  dations  in  42  CFR 
407.10  and  407.  11; 

Form  No.:  HC  ^^^040  (OMB#  0938- 
0245); 

Use:  The  HCF  A-4040  is  used  to 
establish  entitle  nent  to  Supplementary 
Medical  Insuran  ce  by  Beneficiaries  not 
eligible  under  P  u1  A  of  Title  XVIII  or 
Title  n  of  the  Sc  cial  Security  Act.  The 
HCFA-4040SP  s  the  Spanish  edition  of 
this  form.; 

Frequency:  Ol  her:  One  Time  Only; 

Affected  Publ  'c:  Individuals  or 
Households,  Federal  Government,  and 
State,  Local  or  "^ribal  Government; 

Number  of  R^pondents:  10,000; 

Total  Annual  Responses:  10,000; 

Total  Annual  Hours:  2,500. 

To  obtain  cop  ies  of  the  supporting 
statement  for  th  3  proposed  paperwork 
collections  refetenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/iegs/prdact95.htm,  or  E- 
mail  your  requqst.  including  your 
address  and  phtne  number,  to 
Paperwork@hcfe.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comme  its  and 
recommendatio  as  for  the  proposed 


information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  22, 1999. 
lohn  Parmigiani, 

Manager.  HCFA.  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[PR  Doc.  00-841  Filed  1-12-00;  8:45  am] 

8ILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-5] 

Agency  Information  Collection 
Acth^ities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  biuden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Physician  Certifications/Recertifications 
in  Skilled  Nursing  Facilities  (SNFs) 
Manual  Instructions  and  Supporting 
Regulations  in  42  CFR  424.20; 

Form  No.:  HCFA-R-5  (OMB#  0938- 
0454); 

Use:  The  Medicare  program  requires 
as  a  condition  for  Medicare  Part  A 
payment  for  post-hospital  skilled 
nursing  facility  (SNF)  services,  that  a 
physician  must  certify  and  periodically 
recertify  that  a  beneficiary  requires  an 
SNF  level  of  care.  The  physician 
certification  and  recertification  is 


intended  to  ensure  that  the  beneficiary's 
need  for  services  has  been  established 
and  then  reviewed  and  updated  at 
appropriate  intervals.  The 
documentation  is  a  condition  for 
Medicare  Part  A  payment  for  post-   -. 
hospital  SNF  care. 

Frequency:  On  occasion; 

Affected  Public:  State,  Local  or  Tribal 
Government,  Individuals  or 
Households,  Business  or  other  for-profit, 
and  Not-for-profit  institutions; 

Number  of  Respondents:  2,038,248; 

Total  Annual  Responses:  947,816; 

Total  Annual  Hours:  417,239. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  nvunber,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Himian 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  22,  1999. 
John  Parmigiani, 

Manager,  HCFA,  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  00-842  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  4120-(»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-n-297] 

Agency  Information  Collection 
Activities:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  aJid 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
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the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Existing  collection  in  use 
without  cm  OMB  control  number; 

Title  of  Information  Collection: 
Request  for  Employment  Information; 

Form  No.:  HCFA-R-297  (OMB 
#0938-NEW); 

Use:  This  form  is  needed  to  determine 
whether  a  beneficiary  can  enroll  in  Part 
B  Medicare  and/or  qualify  for  premixmi 
reduction.  This  form  is  used  by  the 
Social  Seciu-ity  Administration  to  obtain 
information  from  employers  regarding 
whether  a  Medicare  beneficiary's 
coverage  under  a  group  health  plan  is 
based  on  current  employment. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit; 

Number  of  Respondents:  5,000; 

Total  Annual  Responses:  5,000; 

Total  Annual  Hours:  750. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 


Dated:  December  22, 1999. 
John  Parmigiani, 

Manager,  HCFA,  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  00-845  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  412IM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Proiect:  Drug  and  Alcohol 
Services  Information  System  (DASIS) 
(OMB  No.  0930-0106,  Revision) 

The  DASIS  consists  of  three  related 
data  systems:  the  National  Master 


Facility  Inventory«(NMFI),  the  Uniform 
Facility  Data  Set  (UFDS),  and  the 
Treatment  Episode  Data  Set  (TEDS).  The 
NMFI  includes  all  known  substance 
abuse  treatment  facilities.  The  UFDS  is 
an  annual  survey  of  all  substance  abuse 
treatment  facilities  Usted  in  the  NMFI. 
The  TEDS  is  a  compilation  of  client- 
level  admission  data  and  discharge  data 
submitted  by  States  on  clients  treated  in 
facilities  that  receive  State  funds. 
Together,  they  provide  information  on 
the  location,  scope  and  characteristics  of 
all  known  drug  and  alcohol  treatment 
facilities  in  the  United  States,  and  the 
characteristics  of  clients  receiving 
services.  This  information  is  needed  to 
assess  the  nature  and  extent  of  these 
resources,  to  identify  gaps  in  services, 
and  to  provide  a  database  for  treatment 
referrals. 

A  request  is  being  prepared  for  OMB 
approval  of  proposed  revisions  to  the 
annual  UFDS  survey.  The  following 
changes  are  proposed:  (1)  The  UFDS 
survey  will  be  conducted  by  mail,  rather 
than  by  telephone;  (2)  Non-treatment 
(prevention)  facilities  will  no  longer  be 
included  in  the  annual  survey;  (3)  Some 
questions  will  be  reinstated  {e.g., 
whether  facility  provides  DUI/DWI 
services,  percent  of  clients  treated  for 
alcohol  abuse,  drug  abuse,  or  both);  (4) 
Several  questions  will  be  added  (e.g., 
whether  facility  treats  only  incarcerated 
or  DUI/DWI  clients,  whether  services 
are  provided  in  languages  other  than 
English,  availability  of  fully  subsidized 
care  or  a  sliding  fee  scale,  receipt  of 
public  funding);  (5)  Some  questions  will 
be  deleted  {e.g.,  whether  facility  is  a 
school,  social  services  agency, 
community  mental  health  center, 
community  health  center,  or  private 
group  practice;  facility  accreditation; 
percent  of  clients  being  treated  for 
substance  abuse);  (6)  Several  questions 
will  be  revised.  Changes  to  the  TEDS 
and  NMFI  are  not  planned. 

Estimated  annual  burden  for  the 
DASIS  activities  is  shown  below. 


Type  of  respondent  and  activity 


Number  of 
respondents 


Responses 

per 
respondent 


Hours  per 
response 


Total  iMjrden 
hours 


States 

TEDS  Admission  Data'   

TEDS  Discharge  Data'  

NFR  Updatei-2  

State  Subtotal'  

Facilities 

UFDS  Questionnaire 

Pre-screening  of  newly-identified  facilities  .. 

Facility  Subtotal  


52 
13 
56 

56 


17,000 
2,000 

19,000 


4 

4 

128 


6 

6 

0.08 


.6 
.08 


1,248 
312 
573 

2,133 


10,200 
160 

10,360 
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Type  of  respondent  and  activity 


Number  of 
respondents 


19,056 


Responses 

per 
respondent 


Hours  per 
response 


Total  burden 
hours 


12.493 


'  The  burden  esfmates  tor  these  activities  are  unchanged.  ...     tu-    • 

2  States  forward  to  SAMHSA  infonnation  on  newly  licensed/approved  facilities  and  on  changes  in  facility  name,  address,  status,  etc.  This  is 
done  electronically  by  nearly  all  States. 


Send  commen  ts 
SAMHSA  Report 
Room  16-105, 
Fishers  Lane,  R(^kville 
Written  comnn 
within  60  days 


to  Nancy  Pearce. 
s  Clearance  Officer, 
P^klawn  Building,  5600 
MD  20857. 
should  be  received 
this  notice. 


lei  ts  : 

cfl 


Dated:  lanuary  ^,  2000 
Richard  Kopanda 

Executive  Officer, 
[FR  Doc.  00-796 


Filed 


BILUNQ  CODE  41S2-2  )-P 


iAMHSA. 

1-12-00;  8:45  am] 


DEPARTMENT  QF  THE  INTERIOR 

Fish  and  Wildli^  Service 

Endangered  Sppcies  Permit 
Applications 


agency:  Fish 
Interior. 
action:  Notice 
applications. 


an|d  Wildlife  Service, 
receipt  of  permit 


cf 


SUMMARY:  The  fi  lUowing  appUcants  have 
applied  for  a  scipntific  research  permit 
to  conduct  certain  activities  with 
endangered  spei  :ies  pursuant  to  section 
10(a)(1)(A)  of  th  9  Endangered  Species 
Act  of  1973,  as  <  mended  (16  USC  1531 
et  seq.). 

(Permit  No.  TE-0(  5535| 
Applicant:  Gilb  irt  Goodlett,  Ridgecrest, 
California 
The  permittet  requests  an  amendment 
to  take  (survey  1  ly  pursuit)  the  Quino 
checkerspot  butterifly  (Euphydryas 
editha  quino)  ill  conjunction  with 
presence  or  absi  ince  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 


[Permit  No.  TE-O: 
Applicant: 
California 
The  applican 
take  (survey  by 
checkerspot  bul  terfly 
editha  quino)  ir 
presence  or 
its  range  for  the 
its  survival 


0387] 
Tahlhh  Linz,  San  Diego, 


requests  a  permit  to 
pursuit)  the  Quino 
erfly  [Euphydryas 
conjunction  with 
absence  surveys  throughout 
purpose  of  enhancing 


[Permit  No.  TE-0  20384) 
Applicant:  Devon  Thomas,  San  Diego, 
California 
The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  bu  terfly  (Euphydryas 


editha  quino)  in  conjunction  with 

presence  or  absence  surveys  throughout 

its  range  for  the  purpose  of  enhancing 

its  survival. 

[Permit  No.  TE-7972331 

Applicant:  Entomological  Consulting 

Services,  LTD.,  Pleasant  Hill, 

California 
The  permittee  requests  an  amendment 
to  take  (harass,  pursue,  capture,  collect) 
the  El  Segundo  blue  butterfly 
(Euphilotes  battoides  alllyni)  in 
conjunction  with  monitoring,  surveys, 
and  life  history  studies  throughout  its 
range  in  California  for  the  purpose  of 
enhancing  its  survival. 
[Permit  No.  TE-0072771 
Applicant:  Carol  Hertzog,  Oceanside, 

California 
The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  {Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
[Permit  No.  TE-807078] 
Applicant:  Point  Reyes  Bird 

Observatory,  Stinson  Beach, 

California 
The  permittee  requests  an  amendment 
to  take  (harass  by  survey  using 
vocalizations  and  nest  monitor)  the 
California  clapper  rail  {Rallus 
longirostris  obsoletus)  in  conjunction 
with  presence  or  absence  surveys  and 
monitoring  activities  throughout  its 
range  for  the  purpose  of  enhancing  its 
survival. 

[Permit  No.  TE-797315] 
Applicant:  Michael  Morrison, 

Sacramento,  California 
The  permittee  requests  an  amendment 
to  take  (capture,  mark,  collect  tissue 
samples]  the  Fresno  kangaroo  rat 
[Dipodomys  nitratoides  exilis)  in 
conjunction  with  surveys,  genetic 
research,  and  population  studies  in 
Fresno  and  Merced  Coimties,  California 
for  the  purpose  of  enhancing  its 
survival. 

[Permit  No.  TE-787924] 
Applicant:  Marcus  Spiegelberg,  San 

Diego,  California 
The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 


(Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni);  take 
(survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydras  editha 
quino);  and  take  (capture)  the  San 
Bernardino  kangaroo  rat  [Dipodomys 
meniami  parvus)  throughout  each 
species  range  in  California  in 
conjunction  with  surveys  and 
population  monitoring  for  the  purpose 
of  enhancing  their  survival. 
[Permit  No.  TE-797267] 
Applicant:  H.T.  Harvey  and  Associates, 

San  Jose,  California 
The  permittee  requests  an  cimendment 
to  take  (capture)  the  Santa  Cruz  long- 
toed  salamander  [Ambystoma 
macrodctylunt  croceum),  San  Francisco 
garter  snake  [Thamnophis  sirtalis 
tetrateania),  and  the  blunt-nosed 
leopard  lizard  [Gambelia  sila)  in 
conjunction  with  surveys  throughout 
each  species  range  for  the  purpose  of 
enhancing  their  survival. 
[Permit  No.  TE-814215] 
Applicant:  Claude  Edwards,  San  Diego, 

California 
The  permittee  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Laguna 
Moimtain  skipper  [Pyrgus  ruralis 
lagunae]  in  conjimction  with  presence 
or  absence  surveys  throughout  its  range 
for  the  purpose  of  enhancing  its 
survival. 

[Permit  No.  TE-783928] 
Applicant:  California  Department  of 

Transportation,  San  Diego, 

California 
The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the 
southwestern  willow  flycatcher 
[Empidonax  extimus  traillii)  in 
conjunction  with  presence  or  absence     *• 
surveys  in  San  Diego  and  Imperial 
Coimties,  California  for  the  purpose  of 
enhancing  its  siuvival. 
[Permit  No.  TE-020557] 
Applicant:  Malik  Tamimi,  San  Diego, 

California 
The  applicant  requests  a  permit  to 
take  (survey  by  pursuit]  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 


■HI 


Federal  Register  /  Vol.  65,  No, 


9/Th\irsday,  January  13;  2000/ Notices 


2189 


presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

(Permit  No.  TE-786714] 

Applicant:  Elyssa  Robertson,  El  Cajon, 
California 

The  permittee  requests  an  amendment 
to  take  (survey  by  pufsuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
^ditha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 

(Permit  No.  TE-799570] 

Applicant:  Carol  Witham,  Davis, 
California 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  San  Diego  fairy  shrimp 
[Brachinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  (Streptocephalus 
woottoni)  throughout  each  species  range 
in  California  in  conjunction  with 
surveys  and  population  monitoring  for 
the  purpose  of  enhancing  their  survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  February  14,  2000. 

'ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief — 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax: (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
docimients. 

Dated:  January  5.  2000. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  1 . 
Portland,  Oregon. 
(FR  Doc.  00-799  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  Incidental  Talce  Permit 
for  Houston  Toad  {Bufo  houstonensis) 
During  Construction  of  a  Single  Family 
Residence  on  5.06  Acres  on  Lot  18  in 
Section  One  of  the  Circle  D 
Subdivision  in  Bastrop  County,  Texas 

summary:  James  L.  Adams  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  nimiber  TE-021226-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  of  a  single  family 
residence  on  Lot  18  in  Section  One  of 
the  Circle  D  Subdivision,  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  February  14,  2000. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Scott 
Rowin,  Ecological  Services  Field  Office, 
10711  Burnet  Road.  Suite  200,  Austin, 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor.  Ecological  Services  Field 
Office.  Austin,  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-021226-0  when  submitting 
comments. 


FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Rowin  at  the  above  Austin 
Ecological  Services  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endemgered  wildlife 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

APPLICANT:  James  L.  Adams  plans  to 
construct  a  single  family  residence  on 
5.06  acres  platted  as  Lot  18  in  Section 
One  of  the  Circle  D  Subdivision,  Bastrop 
County,  Texas.  This  action  will 
eliminate  less  than  one  acre  of  habitat. 
The  applicant  proposes  to  mitigate  for 
this  incidental  take  of  the  Houston  toad 
by  donating  $1,500  into  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  not  alter  the  level  of 
impacts. 
Geofifrey  L.  Haskett, 

Regional  Director,  Region  2,  Albuquerque. 
New  Mexico. 

(FR  Doc.  00-800  Filed  1-12-00;  8:45  am] 


HLUNG  CODE  4510-55-0 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Natural  Gas  Pipeline  Right-of-Way 
Permit  Application  to  Cross  Grand  Bay 
National  Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
agency:  Notice. 

SUMMARY:  This  Notice  advises  the  public 
that  Mississippi  Power  Company,  has 
applied  for  a  right-of-way  permit  for  the 
installation  of  a  twenty  (20)  inch  outer- 
diameter  natural  gas  pipeline  across 
3.02  acres  of  Grand  Bay  National 
Wildlife  Refuge  in  Jackson  County, 
Mississippi,  described  as  follows: 

A  right-of-way  with  a  beginning  width 
of  fifty  (50)  feet  on.  over,  across,  and 
through  that  part  of  the  Grand  Bay 
National  Wildlife  Refuge  (NWR)  lying 
and  being  in  Jackson  County. 
Mississippi.  The  proposed  route  is 
paralleling,  adjacent,  and  south  of  the 
existing  railroad  and  transmission 
rights-of-way. 
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Commencing  at 
of  Section  18. 
West,  thence  run 
point  of  beginnin; 
2632.46  feet  to  th 
Said  right-of-way 
or  less. 


the  SW  comer  of  the  SE'A 
Toiinship  6  South,  Range  5 

Jorth  349.97  feet  to  the 
thence  S  89  46  58  E, 
East  line  of  Section  18. 
ontains  3.02  acres,  more 


Also  for  the 
the  initial 
of  the  proposed 
right-of-way  an( 
(25)  feet  in  wi 
side  of  the 


dli 


lie 
Se  vice : 


The  purpose 
the  public  that 
and  Wildlife 
considering 
application. 

DATES:  Interestejd 
comment  on  th 
so  on  or  before 


p  Lupose  and  duration  of 
construction  and  installation 
pipeline,  a  temporary 
work  space  twenty-five 
located  on  the  north 
prop|)sed  right-of-way. 

this  notice  is  to  inform 
United  States  Fish 
is  currently 
the|merits  of  approving  this 


y  )u 


Reg 


avoic  mg 


ncljde 


yaiu- : 


St  rvice, 


ADDRESSES:  If 

you  may  submi 
one  of  several 
comments  to 
Fish  and 
Boulevard 
30345.  You  ma;  ■ 
Internet  to  Sam 
Please  submit 
ASCII  file 
characters  and 
Please  also  i 
Johnson"  and 
address  in  your 
do  not  receive  j 
system  that  we 
Internet  messa^ 
and  Wildlife 
Brenda  Johnsoi 
Finally,  you 
comments  to 
Fish  and  Wildl 
Boulevard,  Sui^e 
30345.  Our 
comments,  inc. 
addresses  of  rei 
public  review 
hoiu-s.  Individv  al 
request  that  we 
address  from 
which  we  will 
allowable  by 
circumstances 
withhold  from 
respondent's  i 
law.  If  you  wis  i 
and/or  address 
prominently  at 
comment 
consider 
will  make  all 
organizations 
individuals  i 
representatives 
organizations 
for  public  ins 


wish  to  comment, 
your  comments  by  any 
i^ethods.  You  may  mail 
ional  Director.  U.S. 
Wildlijfe  Service.  1875  Century 
Rooin  420,  Atlanta,  Georgia 
also  comment  via  the 
Hamilton@fws.gov. 
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persons  desiring  to 
;  application  should  do 
ebruary  14.  2000. 


m<y 


pra^  ;tice 


Ilitemet  comments  as  an 

the  use  of  special 
I  iny  form  of  encryption. 
"Attn:  Brenda 
name  and  return 
internet  message.  If  you 
confirmation  from  the 
lave  received  your 
contact  us  at  U.S.  Fish 
Division  of  Realty, 
1-800-419-9582. 
hand-deliver 
Regional  Director,  U.S. 
fe  Service,  1875  Century 
400,  Atlanta,  Georgia 
is  to  make 
uding  names  and  home 
pendents,  available  for 
c  uring  regular  business 
respondents  may 
withhold  their  home 
rulemaking  record, 
lonor  to  the  extent 

.  There  also  may  be 
n  which  we  would 
the  rulemaking  record  a 
c  entity,  as  allowable  by 
to  withhold  your  name 
you  must  state  this 
the  beginning  of  your 
we  will  not 
comments.  We 
siibmissions  from 

businesses,  and  from 

d^ntifying  themselves  as 

or  officials  of 

businesses,  available 

pfection  in  their  entirety. 


tie 


la  IV 


How  ever, 
anon]  mous 


cri 


FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Johnson,  Realty  Specialist,  at  the 
above  Atlanta,  Georgia,  address  (404) 
679-7202  or  FAX  (404)  679-7273. 

Right-of-way  applications  are  filed  in 
accordance  with  Section  28  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat. 
449:30  U.S.C.  185).  as  amended  by 
Public  Law  93-153. 
Sam  D.  Hamilton, 
Regional  Director. 
[FR  Doc.  00-847  Filed  1-12-00;  8:45  am] 

8ILUNG  CODE  4310-5S-M 


DEPARTME^^■  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collection  to  be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  hplow. 
Comments  and  suggestions  on  the 
proposal  should  be  made  within  60  days 
directly  to  the  Bureau  clearance  officer, 
U.S.  Geological  Survey,  807  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia,  20192,  telephone  (703) 
648-7313. 

Specific  public  comments  are 
requested  as  to: 

1 .  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  the  accuracy  of  the  biueau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Assessment  of  the  Use  and 
Benefits  of  Waterfowl  Production  Areas 
in  Minnesota. 

OMB  approval  number:  New 
collection. 

Abstract:  Respondents  supply 
information  on  (1)  preferences  for 
recreational  and  educational  activities 


and  experiences  associated  with 
Waterfowl  Production  Areas,  (2)  the 
non-economic  benefits  they  accrue  from 
visiting  Waterfowl  Production  Areas, 
and  (3)  their  attitudes  and  support 
toward  federal  management  and 
acquisition  of  Waterfowl  Management 
Areas.  This  information  will  be  used  to 
help  improve  management  of  Waterfowl 
Production  Areas  and  improve  the 
operation  of  the  Waterfowl  Production 
Area  program. 

Bureau  form  number:  Various. 

Frequency:  Annually  during  2000, 
2001,  and  2002. 

Description  of  respondents:  Visitors  to 
Waterfowl  Production  Areas  in  the  state 
of  Minnesota. 

Estimated  completion  time:  0.33 
hours  (20  minutes). 

Annual  responses:  600. 

Annual  burden  hours:  200. 

Bureau  clearance  officer:  John 
Cordyack  703-648-7313. 

Dated:  January  6,  2000. 
Demiis  B.  Fenn, 
Chief  Biologist. 
[FR  Doc.  00-846  Filed  1-12-00;  8:45  am] 

BILLING  CODE  4310-7V-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-104-6333-HD;  GPO-0076] 

Closure  of  Access  Roads:  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Roseburg  District,  Swiftwater  Field 

Office. 

ACTION:  Closure  of  Bureau  of  Land 

Management  Administered  Roads — 

Douglas  County,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  BLM  roads  in  Douglas  Coimty, 
Oregon  are  hereby  closed  to  all  types  of 
motorized  vehicles  from  January  20, 
2000,  until  this  notice  is  rescinded.  The 
pvirpose  of  this  road  closure  is  to 
prevent  excessive  erosion,  and  to 
protect  recent  BLM  investments  in  road 
maintenance  work. 

Personnel  that  are  exempt  from  the 
road  closure  include  any  federal,  state, 
or  local  officer,  or  member  of  any 
organized  rescue  or  fire-fighting  force  in 
the  performance  of  an  official  duty. 
Additional  persons  authorized  by  the 
BLM,  Swiftwater  Field  Manager,  may  be 
allowed  but  must  be  approved  in 
advance  in  writing. 

The  roads  included  in  this  closure  are 
designated  with  the  following  road 
numbers:  25-3-19.0,  25-3-30.0,  25-3- 
30.1,  25-3-32.0,  25-4-13.0,  25-4-14.0, 
25-^1-35.0,  and  25^1-35.1.  The  spur 
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roads  connected  to  the  designated  roads 
are  also  closed.  The  roads  are  located  in 
Sections  19,  30,  and  32  of  T.25S.,  R.3W., 
and  Sections  25,  26,  and  35  of  T.25S., 
R.4W.,  Willamette  Meridian,  Douglas 
County,  Oregon. 

SUPPLEMENTARY  INFORMATION:  Maps 
showing  the  above  described  area  are 
available  at  the  BLM's  Roseburg  District 
Office  for  public  review.  The  roads 
closed  under  this  order  will  be  posted 
with  signs  at  barricaded  locations. 

The  closure  is  made  under  the 
authority  of  43  CFR  9268.3(d)(l)(ii)  and 
8364.1(a).  Any  person  who  fails  to 
comply  with  the  provisions  of  this 
closure  order  may  be  subject  to  the 
penalti-s  provided  in  43  CFR  8360.0-7, 
which  include  a  fine  not  to  exceed 
$1,000.00  and/or  imprisonment  not  to 
exceed  12  months,  as  well  as  the 
penalties  provided  under  Oregon  State 
law. 

EFFECTIVE  DATE:  This  closure  is  effective 
from  January  20,  2000,  until  this  notice 
is  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Patrick,  Civil  Engineer  Technician,  at 
(541)  440-4931,  ext.  261. 

Dated:  January  7,  2000. 
William  O'Sullivan, 

Field  Manager.  Swiftwater  Field  Office. 
[FR  Doc. 00-840  Filed  1-12-00;  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT019-106a-DH] 

Notice  of  Intent  To  Prepare  an 
Amendment  to  the  Billings  Resource 
Area  Management  Plan  and  Revision 
of  the  Herd  Management  Area  Plan, 
Pryor  Mountain  Wild  Horse  Range,  MT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
amendment  to  the  Billings  Resource 
Area  Management  Plan  in  order  to 
establish  an  appropriate  management 
level  for  wild  horses,  based  on  the 
results  of  eight  years  of  ecological 
research  studies  on  population  genetics 
and  ecosystem  modelling.  This  research 
represents  a  synthesis  of  important 
issues  pertaining  to  a  landscape  scale, 
interdisciplinary  evaluation  of  the 
effects  of  wild  horses  and  native 
ungulates  on  the  rugged  Pryor  Mountain 
ecosystem.  In  addition,  the  existing 
1984  Pryor  Mountain  Wild  Horse  Range, 
Herd  Management  Area  Plan,  and  the 
subsequent  1992  Revision,  will  be 
revised  to  update  the  management  of 
these  horses  and  to  consider  issues 


pertaining  to  public  safety  and 
commercial  use  within  the  Pryor  • 
Mountain  Wild  Horse  Range. 

SUMMARY:  An  RMP  Amendment/ 
Environmental  Assessment  will  be 
prepared  to  establish  the  appropriate 
management  level  for  the  number  of 
horses  in  the  Pryor  Mountain  Wild 
Horse  Herd.  This  amendment  will 
incorporate  results  of  eight  years  of 
ecological  research  studies  on 
population  genetics  and  ecosystem 
modelling.  Specific  studies  addressed 
competitive  interactions  between  the 
three  ungulates  inhabiting  the  area 
(Bighorn  sheep,  mule  deer,  and  wild 
horses),  the  effects  of  all  ungulates  on 
the  vegetation,  the  conservation  genetics 
of  the  wild  horses  and  simulations  of 
the  predicted  effects  of  different  wild 
horse  management  scenarios.  These 
efforts  resulted  from  a  comprehensive 
interagency  approach  involving  six 
agencies  including  the  Bureau  of  Land 
Management,  National  Park  Service, 
U.S.  Geological  Survey,  Montana  Dept. 
of  Fish,  Wildlife  and  Parks,  Wyoming 
Game  and  Fish  Department,  and  the 
U.S.  Forest  Service.  Major  research 
direction  and  effort  came  from  the  U.S. 
Geological  Survey  and  Natiual 
Resources  Ecology  Lab,  Colorado  State 
University  with  participating  efforts 
from  Montana  State  University  and  the 
University  of  Kentucky. 

In  addition,  the  Pryor  Mountain  Wild 
Horse  Range,  Herd  Meuiagement  Area 
Plan,  will  be  revised.  Based  on 
previously  stated  public  concern  and 
input,  the  planned  revision  will 
consider  issues  pertaining  to,  but  not 
necessarily  limited  to:  long-term 
preservation  of  the  genetic  viability  of 
the  Pryor  Mountain  herd;  maintaining 
an  ecological  balance  within  the  Pryor 
ecosystem;  use  of  immunocontraceptive 
(fertility  control)  techniques  for 
population  control  within  the  wild 
horse  herd;  range  expansion  efforts  in 
order  to  support  a  genetically  viable 
wild  horse  herd;  management  of 
existing  and/or  proposed  water  sources 
within  the  Pryors  while  considering 
impacts  on  horse  and  wildlife 
distribution  and  forage  use;  permanent 
road  closures  in  an  effort  to  create 
retreat  areas  for  wildlife;  road 
improvements  on  the  Pryor  horse  range 
for  reasons  of  public  safety;  limiting 
indiscriminate  shooting  on  the  Pryor 
horse  range  for  reasons  of  public  safety; 
and  options  for  controlling  future 
commercialization  of  the  Pryors. 
DATES:  The  Billings  Field  Office,  Bureau 
of  Land  Management,  plans  to  hold 
public  scoping  meetings,  in  order  to 
provide  opportunities  for  public 
comment,  during  late  March  2000. 


Tentatively,  meetings  are  scheduled  for 
Billings,  Montana  on  March  29  and 
Lovell,  Wyoming  on  March  30,  2000. 
Details,  regarding  planned  locations  and 
specific  times  for  these  meetings,  will  be 
published  in  local  news  releases.  Any 
issues,  concerns,  additional 
information,  or  alternatives  should  be 
submitted  to  the  BLM  at  the  address 
below  on  or  before  April  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  S.  Brooks,  Field  Manager,  or 
Linda  Coates-Markle,  Wild  Horse  and 
Burro  Specialist,  BLM.  PO  BOX  36800, 
5001  Southgate  Drive,  Billings,  Montana 
59107  or  406-896-5013.  _ 

SUPPLEMENTARY  INFORMATION:  Listings, 
and  a  brief  summary  of  the  above  stated 
research  efforts  pertaining  to  the  Pryor 
Mountain  Wild  Horse  Range,  may  be 
requested  at  the  above  address.  Final 
reports  for  all  research  studies  should  be 
available  to  the  BLM  by  mid-February 
2000  and  this  information  will  then  be 
available  to  public  members  upon 
request.  This  research  represents  the 
"best  available  information"  which 
ciurently  exists  with  respect  to  the 
Pryor  Mountain  Wild  Horse  Range.  If 
other  documents  exist,  which  public 
members  wish  to  identify  for 
consideration  during  the  revision 
process,  please  provide  a  copy  to  the 
Billings  Field  Office  (address  above),  on 
or  before  April  7,  2000. 

Dated:  (anuary  7.  2000. 
Larry  E.  Hamilton, 
State  Director. 

(FR  Doc.  00-795  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Status  of  Outer  Continental  Shelf 
Leasing  Maps  and  Official  Protraction 
Diagrams 


SUMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  Leasing  Maps  (Louisiana  and 
Texas)  and  Official  Protraction  Diagrams 
(OPDs)  last  revised  on  the  date 
indicated  are  the  latest  date  documents 
available.  These  maps  and  diagrams  are 
on  file  and  available  for  information 
only,  in  the  Gulf  of  Mexico  OCS 
Regional  Office,  New  Orleans, 
Louisiana.  In  accordance  with  Title  43, 
Code  of  Federal  Regulations,  these  maps 
and  diagrams  are  the  basic  record  for  the 
description  of  mineral  and  oil  and  gas 
lease  sales  in  the  geographic  areas  they 
represent. 
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Status  and 


1— LA1   

2— LA1A  

2— LA1B  

1— LA2  

1— LA2A  

1— LA3  

1— LA3A  

1— LA3B  

1— LA3C 

1— LA3D 

1— LA4  

1— LA4A  

1— LAS  

1— LA5A  

1— LA6  

1— LA6A  

1— LA6B  

2— LA6C 

1— LA7  

1— LA7A  

1— LAS  

1— LA8A  

1— LA9  

1— LA9A  

1— LA10  

1— LA10A  

1— LA10B  

1— LA11   

1— LA11A  

2— LA12  

2— NF17-01  .... 
1— NG14-03  ... 
2— NGI-MJe  ... 
1— NG15-01  ... 
2— NG15-02  ... 
1— NG15-03  ... 
2— NG15-04  ... 
3— NG15-05  ... 
1— NG15-06  ... 
3— NG15-08  ... 
3— NG15-09  ... 
1— NG16-01  ... 
1— NG16-02  ... 
1— NG16-03  ... 
1— NG16-04  .. 
1— NG16-05  .. 
1— NG16-06  .. 
1— NG16-07  .. 
1— NG16-08  .. 
1— NG16-09  .. 
1— NG16-11  .. 
2— NG16-12  .. 
3— NG17-01  .. 
3— NG17-04  .. 
3— NG17-07  .. 
3— NG17-08  .. 
3— NG17-10  .. 
3— NG17-11  .. 
1— NH15-12  .. 
1— NH16-04  .. 
3— NH16-05  .. 
1— NH16-07  .. 
3— NH16-08  .. 
3— NH16-09  .. 
2— NH16-10  .. 
1— NH16-11  .. 
1— NH16-12  .. 
3— NH17-07  .. 
3— NH17-10  .. 

1— TX1  

2— TX1A 

1— TX2  

1— TX2A 

1— TX3  
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Map/GPD 


Latest  date 


September  1.  1999 

May  30,  1997  

May  30,  1997  

September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
December  30,  1994 
September  1,  1999 
September  1,  1999 
September  1,  1999 
Septemtjer  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 

May  30,  1997  

September  9,  1998 
September  1,  1999 
September  9,  1998 
September  1,  1999 

March  15,  1999  

September  1,  1999 
September  9,  1998 

April  27,  1989  

September  1,  1999 

April  27,  1989  

April  27.  1989  

September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  1,  1999 
September  9,  1998 

June  2,  1983  

June  2,  1983  

October  24,  1978  .. 
October  24,  1978  .. 
September  20,1989 
December  16,  1985 
September  1,  1999 
September  1,  1999 

April  1,  1992  

September  1,  1999 
December  2,  1976 

June  2,  1983  

May  1,  1996  

September  1,  1999 
September  1,  1999 

June  2,  1983  

June  2,  1983  

September  1,  1999 
September  9,  1998 
September  1,  1999 
Septemt»er  1,  1999 
September  1,  1999 


Map/OPD  name 


West  Cameron  Area. 

West  Cameron  Area,  West  Addition. 

West  Cameron  Area,  South  Addition. 

East  Cameron  Area. 

East  Cameron  Area,  South  Addition. 

Vermilion  Area. 

South  Marsh  Island  Area. 

Vermilion  Area,  South  Addition. 

South  Marsh  Island  Area,  South  Addition. 

South  Marsh  Island  Area,  North  Addition. 

Eugene  Island  Area. 

Eugene  Island  Area,  South  Addition. 

Ship  Shoal  Area. 

Ship  Shoal  Area,  South  Addition. 

South  Timbalier  Area. 

South  Timbalier  Area,  South  Addition. 

South  Pelto  Area 

Bay  Marchand  Area. 

Grand  Isle  Area. 

Grand  Isle  Area,  South  Addition 

West  Delta  Area. 

West  Delta  Area,  South  Addition. 

South  Pass  Area. 

South  Pass  Area,  South  and  East  Addition. 

Main  Pass  Area. 

Main  Pass  Area,  South  and  East  Addition. 

Breton  Sound  Area. 

Chandeleur  Area. 

Chandeleur  Area,  East  Addition. 

Sabine  Pass  Area. 

Tortugas  Valley. 

Corpus  Christi. 

Port  Isabel. 

East  Breaks. 

Garden  Banks. 

Green  Canyon. 

Alaminos  Canyon. 

Keathley  Canyon. 

Walker  Ridge. 

(Unnamed). 

(Unnamed). 

Atwater  Valley. 

Lloyd  Ridge. 

The  Eltxjw. 

Lund. 

Henderson. 

Vemon  Basin. 

Lund  South. 

Florida  Plain. 

Howell  Hook. 

Campeche  Escarpment. 

Rankin. 

St.  Petersburg. 

Chartotte  Harix)r. 

Pulley  Ridge. 

Miami. 

Dry  Tortugas. 

Key  West. 

Ewing  Bank. 

Mobile. 

Pensacola. 

Viosca  Knoll. 

Destin  Dome. 

Apalachicola. 

Mississippi  Canyon. 

De  Soto  Canyon. 

Florida  Middle  Ground. 

Gainesville. 

Tarpon  Springs. 

South  Padre  Island  Area. 

South  Padre  Island  Area,  East  Addition. 

North  Padre  Island  Area. 

North  Padre  Island  Area,  East  Addition. 

Mustang  Island  Area. 
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Status  and  Map/OPD 


1— TX3A 
1— TX4  .. 
1— TX5  .. 
1— TX5B 
1— TX6  .. 
1— TX6A 
1— TX7  .. 
2— TX7A 
2— TX7B 
2— TX7C 
2— TX8  .. 


Latest  date 


September  1,  1999 
Septemt)er  1,  1999 
September  1,  1999 
September  1 ,  1 999 
Septemtjer  1 ,  1 999 
September  1,  1999 
September  1,  1999 

May  30,  1997  

March  15,  1999  

March  15,  1999  

May  30,  1997  


Status  Code: 

1 .  Revised  to  digital  format. 

2.  Previously  revised  to  digital  format. 

3.  Non-digital  format. 


Map/OPD  name 


Mustang  Island  Area,  East  Addition. 

Matagorda  Island  Area. 

Brazos  Area. 

Brazos  Area,  South  Addition. 

Galveston  Area. 

Galveston  Area,  South  Addition. 

High  Island  Area. 

High  Island  Area,  East  Addition. 

High  Island  Area,  South  Addition. 

High  Island  Area,  East  Addition,  South  Extension. 

Sabine  Pass  Area. 


FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  Leasing  Maps  and  Official 
Protraction  Diagrams  are  $2.00  each. 
These  may  be  purchased  from  the 
Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 
1201  Ehnwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 
Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 
Management  Service. 

(FR  Doc.  00-871  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  (Extension  of  a  ciurently 
approved  collection);  National 
Corrections  Reporting  Program. 

iThe  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
March  13,  2000. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Ellen  Wesley,  202-616-3558,  Office  of 
Budget  and  Management  Services, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  810  7th  Street, 
NW,  Washington,  DC  20531. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Orerview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/ collection: 
National  Corrections  Reporting  Program. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Forms:  NCRP-lA,  NCRP-lB,  NCRP-lC, 
and  NCRP-lD.  Corrections  Unit,  Bureau 
of  Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  State  Departments  of 
Corrections.  The  National  Corrections 
Reporting  Program  is  the  only  national 
level  data  collection  that  provides 
information  on  sentence  length, 
expected  time  to  be  served  in  prison. 


actual  time  served  by  released  prisoners, 
method  of  release,  time  served  on 
parole,  type  of  parole  discharge,  offense 
composition  of  offenders  entering  and 
exiting  prison  and  parole,  and  other 
characteristics  of  inmates  and  parolees. 
The  data  is  used  by  Department  of 
Justice  officials,  the  U.S.  Congress, 
prison  administrators,  researchers,  and 
policy  makers  to  assess  current  trends 
and  patterns  in  the  Nation's  correctional 
populations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  41 
respondents  will  take  an  average  2 
hoius  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,196  hours  annual  burden.  U 
additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530. 

Dated:  December  22, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

[FR  Doc.  00-821  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  4410-1»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
National  Administrative  Office;  North 
American  Agreement  on  Labor 
Cooperation;  Notice  of  Determination 
Regarding  Review  of  U.S.  Submission 
#9901 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 
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SUMMARY:  The  U.S.  National 
Administrative  Office  (NAO)  gives 
notice  that  on  Jinuary  7.  2000  U.S. 
Submission  #9S  01  was  accepted  for 
review.  The  submission  was  filed  with 
the  NAO  on  No  /ember  10,  1999  by  the 
Association  of  Might  Attendants,  AFL- 
CIO,  and  the  Association  of  Flight 
Attendants  of  N  exico.  The  submission 
about  freedom  of 
occupational  safety  and 
health  at  the  pr  vately  owned  Mexican 
airline  compan'  r,  Executive  Air 

TAESA).  The  submitters 
CO  has  failed  to  fulfill 
obligations  under  the  North  American 
Agreement  on  I  abor  Cooperation 
(NAALC)  in  coi  mection  with  freedom  of 
association  and  protection  of  the  right  to 
organize,  the  ri|  lit  to  bargain 
collectively,  mi  aimum  labor  standards, 
and  occupation  al  safety  and  health. 

Article  16(3)  af  the  North  American 
Agreement  on  I  abor  Cooperation 
(NAALC)  provi  les  for  the  review  of 
labor  law  matte  rs  in  Canada  and  Mexico 
by  the  NAO.  Tl  e  objectives  of  the 
review  of  the  si  ibmission  will  be  to 
gather  informal  ion  to  assist  the  NAO  to 
better  imdersta  id  and  publicly  report 
on  the  Govemn  lent  of  Mexico's 
compliance  wil  h  the  obligations  set 
forth  in  the  NAi\LC. 

EFFECTIVE  DATeI  January  7.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Karesh,  i  Acting  Secretary,  U.S. 
National  Admi  listrative  Office, 
Department  of  ^bor,  200  Constitution 
Avenue,  NW,  F  oom  C-4327, 
Washington,  D  ]  20210.  Telephone: 
(202)  501-6652  (this  is  not  a  toll-free 
number). 

SUPPtfMENTARV  INFORMATION:  On 
November  10,  i999,  U.S.  Submission 
#9901  was  filea  by  the  Association  of 
Flight  Attendants.  AFL-CIO.  and  the 
Association  of  Flight  Attendants  of 
Mexico  (ASSA).  The  submission  raises 
concerns  about  freedom  of  association 
and  occupational  safety  and  health  at 
the  privately  owned  Mexican  airline 
company,  Exequtive  Air  Transport,  Inc. 
(TAESA). 

The  submiss 
attempts  of  the 
organize  at  T/ 
allege  that  effo 


Ion  focuses  on  the 
I  flight  attendants  to 
iSA.  The  submitters 
ts  to  organize  at  TAESA 
were  hindered  Iby  the  federal  labor 
board  and  TAJ5SA  management.  They 
assert  that  the  Mexican  government  has 
failed  to  fulfilliits  obligations  under  Part 
2  of  the  NAALC  to  enforce  levels  of 
protection,  government  enforcement 
action,  privatejaction,  and  procedural 
guarantees  in  c  onnection  with  freedom 
of  association,  the  right  to  bargain 
collectively,  minimum  labor  standards, 


and  prevention  of  occupational  injuries 
and  illnesses. 

The  procedural  guidelines  for  the 
NAO,  published  in  the  Federal  Register 
on  April  7, 1994,  59  FR  16660,  specify 
that,  in  general,  the  Secretary  of  the 
NAO  shall  accept  a  submission  for 
review  if  it  raises  issues  relevant  to 
labor  law  matters  in  Canada  or  Mexico 
and  if  a  review  would  further  the 
objectives  of  the  NAALC. 

U.S.  Submission  #9901  relates  to  labor 
law  matters  in  Mexico.  A  review  would 
appear  to  further  the  objectives  of  the 
NAALC.  as  set  out  in  Article  1  of  the 
NAALC.  among  them  improving 
working  conditions  and  living  standards 
in  each  Party's  territory,  promoting  the 
set  of  labor  principles,  and  encouraging 
publication  and  exchange  of 
information,  data  development  and 
coordination  to  enhance  mutually 
beneficial  understanding  of  the  laws 
and  institutions  governing  labor  in  each 
Party's  territory. 

Accordingly,  this  submission  has 
been  accepted  for  review  of  the 
allegations  raised  therein.  The  NAO's 
decision  is  not  intended  to  indicate  any 
determination  as  to  the  validity  or 
accuracy  of  the  allegations  contained  in 
the  submission.  The  objectives  of  the 
review  will  be  to  gather  information  to 
assist  the  NAO  to  better  understand  and 
publicly  report  on  the  freedom  of 
association,  the  right  to  organize,  and 
occupational  safety  and  health  raised  in 
the  submission,  including  the 
Government  of  Mexico's  compliance 
with  the  obligations  agreed  to  under 
Articles  2.3.4  and  5  of  the  NAALC.  The 
review  will  be  completed,  and  a  public 
report  issued,  within  120  days,  or  180 
days  if  circumstances  require  an 
extension  of  time,  as  set  out  in  the 
procedural  guidelines  of  the  NAO. 

Signed  at  Washington.  DC  on  January  7, 
2000. 

Lewis  Karesh, 

Acting  Secretary,  U.S.  National 
Administrative  Office. 
(FR  Doc.  00-813  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  4510-28-P 


UBRARY  OF  CONGRESS 

Ck>pyrigM  Office 

[Docket  No.  2000-3  CARP  DTRA2] 

Digital  Performance  Right  in  Sound 
Recordings  and  Ephemeral 
Recordings 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Initiation  of  voluntary 

negotiation  period. 


SUMMARY:  The  Copyright  Office  is 
announcing  the  initiation  of  the 
voluntary  negotiation  period  for 
determining  reasonable  rates  and  terms 
for  two  compulsory  licenses,  which  in 
one  case,  allows  public  performances  of 
soimd  recordings  by  means  of  eligible 
nonsubscription  transmissions,  and  in 
the  second  instance,  allows  the  making 
of  an  ephemeral  phonorecord  of  a  sound 
recording  in  furtherance  of  making  a 
permitted  public  performance  of  the 
sound  recording. 
EFFECTIVE  DATE:  The  voluntary 
negotiation  period  begins  on  January  13, 
2000. 

ADDRESSES:  Copies  of  voluntary  license 
agreements  and  petitions,  if  sent  by 
mail,  should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP).  P.O. 
Box  70977,  Southwest  Station. 
Washington.  DC  20024.  If  hand 
delivered,  they  should  be  brought  to: 
Office  of  the  General  Counsel.  James 
Madison  Memorial  Building.  Room  LM- 
403,  First  and  Independence  Avenue. 
SE,  Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977.  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
Congress  enacted  the  Digital 
Performance  Right  in  Soxmd  Recordings 
Act  of  1995  ("DPRA"),  Public  Law  104- 
39,  which  created  an  exclusive  right  for 
copyright  owners  of  sovmd  recordings, 
subject  to  certain  limitations,  to  perform 
publicly  the  sound  recordings  by  means 
of  certain  digital  audio  transmissions. 
Among  the  limitations  on  the 
performance  was  the  creation  of  a  new 
compulsory  license  for  nonexempt, 
noninteractive,  digital  subscription 
transmissions.  17  U.S.C.  114(fl. 
The  scope  of  this  license  was 
expanded  in  1998  upon  passage  of  the 
Digital  Millennium  Copyright  Act  of 
1998  ("DMCA"  or  "Act"),  Public  Law     ,, 
105-304.  in  order  to  allow  a  nonexempt 
eligible  nonsubscription  transmission 
and  a  nonexempt  transmission  by  a 
preexisting  satellite  digital  audio  radio 
service  to  perform  publicly  a  sound 
recording  in  accordance  with  the  terms 
and  rates  of  the  statutory  license.  17 
U.S.C.  114(a). 

An  "eligible  nonsubscription 
transmission"  is  a  noninteractive. 
digital  audio  transmission  which,  as  the 
name  implies,  does  not  require  a 
subscription  for  receiving  the 
transmission.  The  transmission  must 
also  be  made  as  part  of  a  service  that 
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provides  audio  programming  consisting 
in  whole  or  in  part  of  performances  of 
sound  recordings  which  purpose  is  to 
provide  audio  or  entertainment 
programming,  but  not  to  sell,  advertise, 
or  promote  particular  goods  or  services. 
A  "preexisting  satellite  digital  audio 
radio  service"  is  a  subscription  digital 
audio  radio  service  that  received  a 
satellite  digital  audio  radio  service 
license  issued  by  the  Federal 
Communications  Commission  on  or 
before  July  31,  1998.  See  17  U.S.C. 
114(j)  (6)  and  (10).  Only  two  known 
entities,  CD  Radio  and  American  Mobile 
Radio  Corporation,  qualify  imder  the 
statutory  definition  as  preexisting 
satellite  digital  audio  radio  services. 

In  addition  to  expemding  the  ciirrent 
section  114  license,  the  DMCA  also 
created  a  new  statutory  license  for  the 
making  of  an  "ephemeral  recording"  of 
a  sound  recording  by  certain 
transmitting  organizations.  17  U.S.C. 
112(e).  The  new  statutory  license  allows 
entities  that  transmit  performances  of 
soimd  recordings  to  business 
establishments,  pursuant  to  the 
limitations  set  forth  in  section 
114(d)(l){C)(iv),  to  make  an  ephemeral 
recording  of  a  sound  recording  for 
purposes  of  a  later  transmission.  The 
new  license  also  provides  a  means  by 
which  a  transmitting  entity  with  a 
statutory  license  under  section  114(f) 
can  make  more  than  the  one 
phonorecord  specified  in  section  112(a). 
17  U.S.C.  112(e). 

Determination  of  Reasonable  Terms 
and  Rates 

The  statutory  scheme  for  establishing 
reasonable  terms  and  rates  is  the  same 
for  both  licenses.  The  terms  and  rates 
for  the  two  new  statutory  licenses  may 
be  determined  by  voluntary  agreement 
among  the  affected  parties,  or  if 
necessary,  through  compulsory 
arbitration  conducted  pursuant  to 
Chapter  8  of  the  Copyright  Act. 

If  the  affected  parties  are  able  to 
negotiate  voluntary  agreements,  then  it 
may  not  be  necessary  for  these  parties 
to  participate  in  an  arbitration 
proceeding.  Similarly,  if  the  parties 
negotiate  an  industry-wide  agreement, 
an  arbitration  may  not  be  needed.  In 
such  cases,  the  Librarian  of  Congress 
will  follow  current  rate  regulation 
procedures  eind  notify  the  public  of  the 
proposed  agreement  in  a  notice  and 
conmient  proceeding.  If  no  party  with  a 
substantial  interest  and  an  intent  to 
participate  in  an  arbitration  proceeding 
files  a  comment  opposing  the  negotiated 
rates  and  terms,  the  Librarian  will  adopt 
the  proposed  terms  and  rates  without 
convening  a  copyright  arbitration 
royalty  panel.  37  CFR  251.63(b).  If, 


however,  no  industry-wide  agreement  is 
reached,  or  only  certain  parties 
negotiate  license  agreements,  then  those 
copyright  owners  and  users  relying 
upon  one  or  both  of  the  statutory 
licenses  shall  be  bound  by  the  terms  and 
rates  estabhshed  through  the  arbitration 
process. 

Arbitration  proceedings  cannot  be 
initiated  unless  a  party  files  a  petition 
for  ratemaking  vrith  the  Librarian  of 
Congress  during  the  60-day  period, 
beginning  July  1,  2000.  17  U.S.C. 
112(e)(7)  and  114(0(2)(C)(ii)(n). 

On  November  27,  1998,  the  Copyright 
Office  initiated  a  six-month  voluntary 
negotiation  period  in  accordance  with 
sections  112(e)(4)  and  114(f)(2)(A)  for 
the  purpose  of  establishing  rates  and 
terms  for  these  licenses  for  the  period 
beginning  on  the  effective  date  of  the 
DMCA  and  ending  on  December  31, 
2000.  63  FR  65555  (November  27,  1998). 
Parties  to  these  negotiations,  however, 
have  been  unable  to  reach  agreement  on 
the  rates  and  terms,  so  in  accordance 
with  sections  112(e)(5)  and  114(f)(1)(B) 
the  Copyright  Office  has  initiated 
arbitration  proceedings  to  determine  the 
rates  and  terms  for  use  of  the  licenses 
through  December  31,  2000.  These 
proceedings  are  in  progress.  64  FR 
52107  (September  27,  1999). 

Initiation  of  the  Next  Round  of 
Voluntary  Negotiations 

Unless  the  schedule  has  been 
readjusted  by  the  parties  in  a  previous 
rate  adjustment  proceeding,  sections 
112(e)(7)  and  114(f)(2)(C)(i)(n)  of  the 
Copyright  Act  require  the  publication  of 
a  notice  during  the  first  week  of  January 
2000,  and  at  2-year  intervals  thereafter, 
initiating  the  voluntary  negotiation 
periods  for  determining  reasonable  rates 
and  terms  for  the  statutory  licenses 
permitting  the  public  performance  of  a 
sound  recording  by  means  of  certain 
digital  transmissions  and  the  making  of 
an  ephemeral  recording  in  accordance 
with  section  112(e). 

This  notice  annoiuices  the  initiation 
of  these  negotiation  periods.  They  shall 
begin  on  January  13,  2000.  Parties  who 
negotiate  a  voluntary  license  agreement 
during  this  period  are  encouraged  to 
submit  two  copies  of  the  agreement  to 
the  Copyright  Office  at  the  above-listed 
address  within  30  days  of  its  execution. 

Petitions 

In  the  absence  of  a  license  agreement 
negotiated  under  17  U.S.C.  112(e)(4)  or 
114(f)(2)(A),  those  copyright  owTiers  of 
sound  recordings  and  entities  availing 
themselves  of  the  statutory  licenses  are 
subject  to  arbitration  upon  the  filing  of 
a  petition  by  a  party  with  a  significant 
interest  in  establishing  reasonable  terms 


and  rates  for  the  statutory  licenses. 
Petitions  must  be  filed  in  accordance 
with  17  U.S.C.  112(e)(7), 
114(f)(2)(C)(ii)(n),  and  803(a)(1)  and 
may  be  filed  anytime  during  the  sixty- 
day  period  begiiming  on  July  1 ,  2000. 
See  also  37  CFR  251.61.  Parties  should 
submit  petitions  to  the  Copyright  Office 
at  the  address  listed  in  this  notice.  The 
petitioner  must  deliver  an  original  and 
five  copies  to  the  Office. 

Dated:  Januar>'  7,  2000. 
David  O.  Carson, 
General  Counsel. 
[FR  Doc.  00-808  Filed  1-12-00;  8:45  am) 

BILLING  CODE  1410-3»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-001] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Space  Utilization  Advisory 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Space  Station  Utilization 
Advisory  Subcommittee. 
DATES:  Wednesday,  February  23,  2000, 
from  8:00  a.m.  to  5:00  p.m. 

ADDRESSES:  Lunar  and  Planetary 
Institute,  3600  Bay  Area  Boidevard, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Uhran,  Code  UM,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)  358-0813. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Execudve  Secretary  is  requested.  The 
agenda  for  the  meeting  is  as  follows: 
— Executive  Presentations 
— Response  to  Prior  Recommendations 
— Special  Topics 
— Development  of  Draft 

Recommendations 
— Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
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Dated:  January  i.  2000. 
Matthew  M.  Croii  ch. 

Advisory  Commit  ee  I 

National  Aeronai\tics  < 

Administration. 

(FR  Doc.  00-773  i"iled  1-12-00;  8:45  am] 

BILUNQ  CODE  7510^  l-P 


Management  Officer, 
ics  and  Space 


NATIONAL  AEI^ONAUnCS  AND 
SPACE  ADMINISTRATION 

[Notica  (00-002)1 

NASA  Advisory  Council,  Minority 
Business  Resojurce  Advisory 
Committee;  Meieting 

agency:  Nation  al  Aeronautics  and 
Space  Adminis  ration. 

ACTION:  Notice  )f  meeting. 


SUMMARY:  In 
Federal  Advisory 
Law  92-463.  as 
Aeronautics 
announces  a 
NASA  Advisorir 
Business 


ani 


DATES:  Thursday 
a.m.  to  4:00  p.ii 
21,2000,9:00 


accordance  with  the 

Committee  Act,  Public 
amended,  the  National 
Space  Administration 
fo^coming  meeting  of  the 
Council.  Minority 
Resoi^rce  Advisory  Committee. 


,  January  20,  2000.  9:00 
..  and  Friday.  January 
m.  to  4:00  p.m. 


NASA  Headquarters.  300  E 
Ro4m  9H40,  Washington. 


ADDRESSES: 

Street,  SW, 
DC  20546-000 

FOR  FURTHER  INFORMATKDN  CONTACT:  Mr 
Ralph  C.  Thomps  III,  Code  K,  National 
Aeronautics  and  Space  Administration. 
Room  9K70.  300  E  Street,  SW. 
Washington.  D  :  20546-0001,  (202)  358- 
2088. 

SUPPI.EMENTART  INFORMATION:  The 
meeting  will  b«  open  to  the  public  up 
to  the  seating  c  apacity  of  the  room.  The 
agenda  for  the  neeting  is  as  follows: 

— Welcome  Neiv  MBRAC  Members 

— MBRAC  Subbanel  Reports 

—The  Present  Ptate  of  Former  NASA 


SDB  Contrac  tors 

-Action  Items 

-Agency  Sma  1 
Business  (SE  B) 

-Report  of  Ch  lir 

-Public  Comi  lent 


Accomplish  nents 

-Report  on 
Accomplishments 


It  is 
held  on  these 
scheduling 
participants 
to  sign  a  visitc^ 


Disadvantaged 
Program 


—Summary  of  MBRAC  III 
sh  nents 

NASA  FY  98  SDB 


imperative  that  the  meeting  be 

I  lates  to  accommodate  the 
pri  arities  of  the  key 
V  isitors  will  be  requested 
's  register. 


Dated:  January  5,  2000. 
Matthew  M.  Crouch. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-774  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  SaENCE  FOUNDATION 

Alan  T.  Waterman  Award  Committee; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Alan  T.  Waterman  Award 
Committee  (1172). 

Date/Time:  Monday.  March  6,  2000,  9:00 
a.m.-3:00  p.m. 

Place:  Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Executive  Secretary,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards  (NSF-99-134). 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-833  Filed  1-12-00;  8:45  am] 
BILLING  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Science:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date/Time:  April  5-7,  2000,  8:00  a.m.-5:00 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  375,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  Officer,  Mr.  Aaron  Kinchen,  Senior 
Program  Assistant,  Ecological  Studies,  Room 
640N,  National  Science  Foundation,  4201 


Wilson  Boulevard,  Arlington,  Virginia  22230. 
Telephone:  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  (NSF)  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Ecological 
Studies  Ecology  Program  Solicitation  (99-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  |.  Yoric, 

Committee  Managemen  t  Officer. 
[FR  Doc.  00-823  Filed  1-12-00;  8:45  am] 
BiUJIMS  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Science:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date/Time:  May  17-20,  2000,  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  375,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Scott  L.  Collins. 
Program  Officer  or  Mr.  Aaron  Kinchen, 
Senior  Program  Assistant,  Ecological  Studies, 
Room  640N,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia 
22230.  Telephone:  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  (NSF)  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Ecological 
Studies  Ecology  Program  Solicitation  (99-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-829  Filed  1-12-00;  8:45  am] 

BILLING  CODE  7555-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date/Time:  January  28,  2000,  8:00  a.m.- 
5:00  p.m. 

Place:  Room  605,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gerald  Selzer,  Program 
Director,  Living  Stock  Collections,  Room  615, 
Division  of  Biological  Infrastructure,  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  703-306- 
1469. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Living 
Stock  Collections  proposals  submitted  in 
response  to  the  program  announcement  (NSF 
97-80). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Ckivernment 
in  the  Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-830  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Science;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date/Time:  April  6-7,  2000,  8:00  a.m.-6:00 
p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  375,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Penelope  Firth, 
Program  Officer  or  Dr.  Edward  T.  Elliott, 
Program  Officer,  Ecological  Studies,  Room 
640N,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1479. 


Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  (NSF)  for 
financial  support. 

Agenda;  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Ecological 
Studies  Ecosystem  Studies  Program 
Solicitation  (99-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-831  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Science:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date/Time:  April  5-7,  2000,  8:00  a.m.-5:00 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  375,  Arlington,  VA 
2230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  Officer,  Mr.  Aaron  Kinchen,  Senior 
Program  Assistant,  Ecological  Studies,  Room 
640N,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia  22230. 
Telephone:  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  (NSF)  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Ecological 
Studies  Ecology  Program  Solicitation  (99-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-832  Filed  1-12-00:  8:45  am) 
BILLING  CODE  7SS5-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Computing—Communications 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Computing — Communications  Research 
(1192). 

Date/Time:  Januarj'  27,  2000;  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1150,  Arlington, 
VA,  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Robert  B.  Grafton,  Program 
Director,  Design  Automation  Program,  CISE/ 
CCR,  Room  1145.  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
Virginia  22230.  (703)  306-1936. 

Minutes:  May  be  obtained  fhim  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate 
Communications  Research  proposals  as  a 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-825  Filed  1-12-00;  8:45  am) 
BILUNC  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date/Time:  January  27-28.  2000:  8:30  a.m. 
to  5:00  p.m. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Usha  Varshney, 
Program  Director,  Electronic,  Photonics,  and 
Device  Technologies  (EPDT),  Division  of 
Electrical  and  Communications  Systems, 


2198 


National  Science 
Blvd..  Room  675 
306-1339. 

Purpose:  To  pi  jvide 
recommendation ; 
submitted  to  NSI 

Agenda:  To  review 
proposals  in  the 
Device  Technolofe: 
selection  process 

Reason  for  Clo  ting 
reviewed  includ 
proprietary  or  coh 
technical  inform  ition 
salaries;  and  pen  onal 
concerning  indi 
proposals.  These 
exemptions  4  an 
and  (6)  of  the  Government 
Act. 

Dated:  January 
Karen  J.  York 
Committee  Man(^ement 
[FR  Doc.  00-835 

BILUNG  CODE  7565401-M 
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Foundation,  4201  Wilson 
Arlington,  VA  22230.  (703) 


advice  and 
concerning  proposals 
for  financial  support. 

and  evaluate  research 
ectronics,  Photonics,  and 
;ies  program  as  part  of  the 
for  awards. 

j;  The  proposals  being 
information  of  a 
fidential  nature,  including 
financial  data,  such  as 
information 
duals  associated  with  the 
matters  are  within 
6  of  5  U.S.C.  552  b(c)(4) 
in  the  Sunshine 

7.  2000. 

Officer. 
Filed  1-12-00;  8:45  am] 


NATIONAL  SC  ENCE  FOUNDATION 

Special  Emphi  isis  Panel  in  Graduate 
Education;  N«ice  of  Meeting 


In  accordanqe 
Advisory 
463,  as  amend 
Foundation 
meeting: 


with  the  Federal 
Cominittee  Act  (Pub.  L.  92- 
d),  the  National  Science 
aniiounces  the  following 


,  42C1 


ions 


iNSr 


Name:  Specie 
Education  (#57). 

Date/Time: 
February  16-19 

Place:  The  Dotbl 
300  Army  Navy 

Type  ofMeetikg 

Contact  Perso  i 
Program  Directo  • 
Education.  Room 
Foundation 
22230  Teleph 

Minutes:  May  De 
person  listed  ab^ve 

Purpose  of  Mi 
recommendatio 
submitted  to 

Agenda:  To 
applications 
Graduate  Educa  ion 
process  for  awaid 

Reason  for  CL 
reviewed  inclu 
proprietary  or 
technical  in 
information 
associated  with 
matters  are  exei 
(4)  and  (6)ofth 
Sunshine  Act. 

Dated:  Januar^  7.  2000 
Karen  |.  York, 
Committee  Marhgement 
[FR  Doc.  00-82' 


Fejiruary  12-15,  2000  and 
2000;  8:00  a.m.-5:00  p.m. 

etree  Hotel  in  Arlington, 
>ive,  Arlington,  VA  22202. 
Closed. 

Dr.  Janet  C.  Rutledge, 
Division  of  Graduate 
907,  National  Science 
Wilson  Boulevard,  VA 
:  (703)  306-1694. 
obtained  from  the  contact 


BILUNG  CODE  755  M)1-M 


Emphasis  Panel  in  Graduate 


k  eting:  To  provide  advice  and 
s  concerning  applications 
for  financial  support, 
ew  and  evaluate 
sulimitted  to  the  Division  of 
as  part  of  the  selection 
s. 
'i  <sing:  The  applications  being 
information  of  a 
fidential  nature,  including 
fomiation  and  personal 
ming  individuals 
the  applications.  These 

under  5  U.S.C.  552b(c), 
Government  in  the 


jc  e  1 
c  int 


r  ipt  I 


Officer. 
Filed  1-12-00;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
IMathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date/Time:  March  2-^.  2000;  8  a.m.-5  p.m. 

P/ace;  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1060,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Deborah  F.  Lockhart,  Jong- 
Shi  Pang,  and  Michael  Steurewalt,  Program 
Directors,  Applied  Mathematics,  Room  1025, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone: 
(703)  306-1870. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Applied  Mathematics 
Program,  as  a  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Govenmient  in  the 
Sunshine  Act. 

Dated:  January  7, 2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-826  Filed  1-12-00;  8:45  am] 

BHJJNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date/Time:  February  3-5,  2000;  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1020,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Henry  Warchall,  Program 
Director,  Applied  Mathematics  Program, 
Room  1025,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  Telephone:  (703)  306-1870, 


Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  Concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Applied  PDE  Program,  as  a 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-827  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date/Time:  January  24-26,  2000;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  360,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  Thaler,  Program 
Director,  Room  1025,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1880. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Algebra  and  Number  Theory 
Program,  as  a  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  7,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-828  Filed  1-12-00;  8:45  am) 
BILUNG  CODE  75SS-01-M 


Federal  Register /Vol.  65.  No.  9 /Thursday.  January  13,  2000 /Notices 


2199 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announced  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (12D4). 

Date/Time:  February  17-19.  2000,  8  am- 
5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Hans  Engler,  Program 
Director,  Applied  Mathematics  Program. 
Room  1025,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (70,3)  306-1870. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  Materials  and  Mechanic  Research 
in  the  Mathematical  Sciences  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
•  reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  7.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc  00-834  Filed  1-12-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Indiana  Michigan  Power  Company 
[Docket  Nos.  50-315  and  50-316] 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74  issued  to  Indiana  Michigan 
Power  Company  (the  licensee)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Power  Plant,  Units  1  and  2,  located  in 
Berrien  County,  Michigan. 

The  proposed  amendments  would 
delete  the  Donald  C.  Cook  (D.C.  Cook), 


Unit  1  and  2,  Technical  Specification 
(TS)  5.4.2,  "Reagjor  Coolant  System 
Volume,"  because  the  information 
regarding  the  reactor  coolant  system 
(RCS)  is  not  required  by  TS  Section  5.0, 
"Design  Features,"  for  compliance  with 
10  CFR  50.36(c)(4).  Changes  to  the  RCS 
volume  information  are  included  in  the 
D.C.  Cook  Updated  Final  Safety 
Analyses  Report  (UFSAR),  and  are 
controlled  in  accordance  with  10  CFR 
50.59. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  changes  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  remove  this 
information  from  T/S  does  not  affect  any 
accident  initiators  or  precursors.  Elimination 
of  the  RCS  volume  information  from  the  T/ 
S  does  not  change  the  methods  for  plant 
operation  or  actions  to  be  taken  in  the  event 
of  an  accident.  The  quantity  of  radioactive 
material  available  for  release  in  the  event  of 
an  accident  is  not  increased.  Barriers  to 
release  of  radioactive  material  are  not 
eliminated  or  otherwise  changed.  More 
detailed  and  complete  RCS  component  and 
piping  volume  information  is  included  in  the 
CNP  [Cook  Nuclear  Plant]  UFSAR,  and 
changes  to  that  information  would  be 
evaluated  prior  to  implementation  in 
accordance  with  10  CFR  50-.59.  In  addition, 
the  proposed  administrative  format  changes 
do  not  affect  any  of  the  technical  content  of 
the  T/S. 

Therefore,  there  is  no  significant  increase 
in  the  probability  of  occurrence  or 
i:onsequences  of  an  accident  previously 
evaluated. 

2.  Do  the  changes  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  deletion  of  the  RCS  volume 
information  from  the  T/S  does  not  change  the 
methods  of  plant  operation  or  modify  plant 
systems,  structures,  or  components.  No  new 


methods  of  plant  operation  are  created.  As 
such,  the  proposed  change  does  not  affect 
any  accident  initiators  or  precursors  or  create 
new  accident  initiators  or  precursors.  More 
detailed  and  complete  RCS  component  and 
piping  volume  information  is  included  in  the 
CNP  UFSAR,  and  any  changes  to  that 
information  would  be  evaluated  prior  to 
implementation  in  accordance  with  10  CFR 
50.59.  In  addition,  the  proposed 
administrative  format  changes  do  not  affect 
any  of  the  technical  content  of  the  T/S. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Do  the  changes  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  deletion  of  tJie  RCS  volume 
information  from  the  T/S  does  not  affect 
safety  limits  or  limiting  safety  system 
settings.  Plant  operational  parameters  are  not 
affected.  The  proposed  change  does  not 
modify  the  quantity  of  radioactive  material 
available  for  release  in  the  event  of  an 
accident.  As  such,  the  change  will  not  affect 
any  previous  safety  margin  assumptions  or 
conditions.  The  actual  volume  of  the  RCS  is 
not  affected  by  the  change,  onlv  the  location 
of  the  text  describing  the  volume.  More 
detailed  and  complete  RCS  component  and 
piping  volume  information  is^jncluded  in  the 
CNP  UFSAR,  and  any  changes  to  that 
information  would  be  evaluated  prior  to 
implementation  in  accordance  with  10  CFR 
50.59.  In  addition,  the  proposed 
administrative  format  changes  do  not  affect 
any  of  the  technical  content  of  the  T/S. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  of  the  date  of  publication 
of  this  notice  will  be  considered  in 
making  any  final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
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publish  in  the  "ederal  Register  a  notice 
of  issuance  an(  i  provide  for  opportunity 
for  a  hearing  a  ter  issuance.  The 
Commission  e:  :pects  that  the  need  to 
take  this  actioi  will  occur  very 
infrequently. 

Written  com  ments  may  be  submitted 
by  mail  to  the  Zhiei,  Rules  and 
Directives  Brai  ich.  Division  of 
Administrativi  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  \  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  lumber  of  this  Federal 
Register  notice .  Written  comments  may 
also  be  deliver  3d  to  Room  6D59.  Two 
White  Flint  N(  rth,  11545  Rockville 
Pike,  Rockvilh  ,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  writ  en  conunents  received 
may  be  examii  led  at  the  NRC  Public 
Document  Rocnn,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  01  requests  for  hearing  and 
petitions  for  le  ave  to  intervene  is 
discussed  belc  w. 

By  February  14,  2000,  the  Ucensee 
may  file  a  reqi  est  for  a  hearing  with 
respect  to  issu  mce  of  the  amendment  to 
the  subject  fac  lity  operating  license  and 
any  person  wl  ose  interest  may  be 
affected  by  thi !  proceeding  and  who 
wishes  to  part  cipate  as  a  party  in  the 
proceeding  m\  1st  file  a  written  request 
for  a  hearing  a  nd  a  petition  for  leave  to 
intervene.  Req  uests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accoroance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  DocuDMBnt  Room,  the  Gelman 
Building.  2U9  L  Street,  NW., 
Washington,  IJC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.iu'c.gov). 
If  a  request  foi  a  hearing  or  petition  for 
leave  to  interv  ene  is  filed  by  the  above 
date,  the  Com  nission  or  an  Atomic 
Safety  and  Lie  ensing  Board,  designated 
by  the  Commi  ssion  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  1  ^ill  rule  on  the  request 
and/or  petitio  1;  and  the  Secretary  or  the 
designated  At  jmic  Safety  and  Licensing 
Board  will  iss  je  a  notice  of  hearing  or 
an  appropriat ;  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  le  ive  to  intervene  shall  set 
forth  with  pai  ticularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  intei  est  may  be  affected  by  the 
results  of  the  aroceeding.  The  petition 
should  specif  cally  explain  the  reasons 
why  interven  ion  should  be  permitted 
with  particuli  x  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
David  W.  Jenkins,  Esquire,  One  Cook 
Place,  Bridgman,  MI  49106,  attorney  for 
the  licensee. 

Nontimely  fiUngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  22, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  2000. 
For  the  Nuclear  Regulatory  Commission. 

John  F.  Stang,  St., 

Project  Manager,  Section  1 ,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  00-812  Filed  1-12-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-2] 

Virginia  Electric  and  Power  Company; 
Notice  of  Docketing  of  the  Materials 
License  SNM-2501  Amendment 
Application  for  the  Surry  Independent 
Spent  Fuel  Storage  Installation 

By  letter  dated  November  15, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  submitted  an 
application  to  the  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
in  accordance  with  10  CFR  Part  72 
requesting  the  amendment  of  the  Surry 
Power  Station  independent  spent  fuel 
storage  installation  (ISFSI)  license 
(SNM-2501)  and  die  Technical 
Specifications  for  the  ISFSI  located  in 
Surry  County,  Virginia.  Virginia  Power 
is  seeking  Commission  approval  to 
amend  the  materials  license  and  ISFSI 
Technical  Specifications  to  allow  the 
use  of  the  TN-32  dry  storage  cask  to 
store  spent  fuel  with  a  higher  initial 
enrichment  and  bumup. 

This  application  was  docketed  under 
10  CFR  Part  72;  die  ISFSI  Docket  No.  is 
72-2  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commission's 
approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunity  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or, 
if  a  determination  is  made  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  public  health  and 
safety  will  be  significantly  affected,  take 
immediate  action  on  the  amendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  the  action  taken  and 
an  opportiuiity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
November  15,  1999,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW,  Washington,  DC 
20555. 

^       Dated  at  Rockville,  Maryland,  this  27lh  day 
of  December  1999. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Susan  F.  Shankman, 

Deputy  Director,  Licensing  and  Inspection 
Directorate,  Spent  Fuel  Project  Office,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  00-803  Filed  1-12-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  50-346] 

FirstEnergy  Nuclear  Operating 
Company;  Davis-Besse  Nuclear  Power 
Station,  Unit  1,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  NPF-3, 
issued  to  FirstEnergy  Nuclear  Operating 
Company  (the  licensee),  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  1  (DBNPS),  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  will  expand  the 
present  spent  fuel  storage  capability  by 
289  storage  locations  by  allowing  the 
use  of  spent  fuel  racks  in  the  cask  pit 
area  adjacent  to  the  spent  fuel  pool 
(SFP).  The  cask  pit  is  accessible  from 
the  SFP  through  a  gated  opening  in  the 
wall  dividing  the  two  pool  areas.  The 
modification  will  be  achieved  by  two 
separate  activities.  In  support  of  the 
twelfth  refueling  outage  (12RF0). 
cturently  scheduled  for  April  2000,  the 
licensee  has  installed  two  rack  modules 
in  the  cask  pit,  containing  a  total  of  153 
storage  locations.  Later,  during  Cycle  13, 
the  licensee  plans  to  install  two 
additional  rack  modules  in  the  cask  pit 
containing  136  additional  storage 
locations.  The  licensee's  long-term 
plans  include  submitting  a  request  for  a 
complete  re-racking  of  the  SFP.  The  four 
rack  modules  in  the  cask  pit,  which  will 
be  used  to  support  shuffling  of  spent 
fuel  during  the  re-racking,  will  be 
relocated  into  the  SFP.  The  design  of  the 
new  high  density  spent  fuel  storage 
racks  incorporates  Boral  as  a  neutron 
absorber  in  the  cell  walls  to  allow  for 
more  dense  storage  of  spent  fuel. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  May  21,  1999,  as 
supplemented  by  submittal  dated 
December  1,  1999. 

The  Need  for  the  Proposed  Action 

An  increase  in  spent  fuel  storage 
capacity  is  needed  to  reestablish  full 
core  off-load  capability.  The  licensee 
currently  has  insufficient  storage 
capacity  in  the  SFP  to  fully  off-load  the 
reactor  core  (177  fuel  assemblies).  The 
current  spent  fuel  storage  capacity  in 
the  SFP  is  735  fuel  assemblies  and  there 
are  only  114  empty  storage  locations 
available.  The  licensee  needs  to  conduct 


a  full  core  off-load  in  order  to  perform 
reactor  vessel  Inservice  Inspection 
activities  during  the  twelfth  refueling 
outage  (12RFO)  which  is  currently 
scheduled  to  begin  in  April  2000.  The 
licensee's  long-term  plans  include 
submitting  a  license  amendment  request 
to  permit  a  complete  re-racking  of  the 
SFP  with  higher  density  fuel  storage 
racks. 

Environmental  Impacts  of  the  Proposed 
Action 

Radioactive  Waste  Treatment 

DBNPS  uses  waste  treatment  systems 
designed  to  collect  and  process  gaseous, 
liquid,  and  solid  waste  that  might 
contain  radioactive  materied.  These 
radioactive  waste  treatment  systems 
were  evaluated  in  the  Final 
Environmental  Statement  (FES)  dated 
October  1975.  The  proposed  SFP 
expansion  will  not  involve  any  change 
in  the  waste  treatment  systems 
described  in  the  FES. 

Gaseous  Radioactive  Wastes 

The  storage  of  additional  spent  fuel 
assemblies  in  the  SFP  is  not  expected  to 
affect  the  release  of  radioactive  gases 
from  the  pool.  Gaseous  fission  products 
such  as  Krypton-85  and  Iodine-131  are 
produced  by  the  fuel  in  the  core  during 
reactor  operation.  A  small  percentage  of 
these  fission  gases  is  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  that  are  expected  to 
develop  leaks  during  reactor  operation. 
During  refueling  operations,  some  of 
these  fission  products  enter  the  pool 
and  are  subsequently  released  into  the 
air.  Since  the  frequency  of  refueling 
(and  therefore  the  number  of  freshly  off- 
loaded spent  fuel  assemblies  stored  in 
the  SFP  at  any  one  time)  will  not 
increase,  there  will  be  no  increase  in  the 
amounts  of  these  types  of  fission 
products  released  to  the  atmosphere  as 
a  result  of  the  increased  SFP  storage 
capacity. 

The  increased  heat  load  on  the  pool 
from  the  storage  of  additional  spent  fuel 
assemblies  will  potentially  result  in  an 
increase  in  the  pool's  evaporation  rate. 
However,  this  increased  evaporation 
rate  is  not  expected  to  result  in  an 
increase  in  the  amount  of  gaseous 
tritium  released  from  the  pool.  The 
overall  release  of  radioactive  gases  from 
DBNPS  will  remain  a  small  fraction  of 
the  limits  of  10  CFR  20.1301. 

Solid  Radioactive  Wastes 

Spent  resins  are  generated  by  the 
processing  of  SFP  water  through  the 
pool's  purification  system.  The  spent 
fuel  pool  cooling  and  cleanup  system  at 
DBNPS  currenUy  generates 
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person-rems.  This  dose  estimate  is 
comparable  to  doses  for  SFP  re-racking 
modifications  at  other  nuclear  plants. 
The  planned  activities  will  follow 
detailed  procedures  prepared  with  full 
consideration  of  ALARA  (as  low  as  is 
reasonably  achievable)  principles. 
On  the  oasis  of  its  review  oi  the 
licensee's  proposal,  the  staff  concludes 
that  the  SFP  expansion  operation  can  be 
performed  in  a  manner  that  will  ensure 
that  doses  to  workers  will  be  maintained 
ALARA.  The  estimated  dose  of  1.85  to 
4.0  person-rem  to  perform  the 
modification  is  a  small  fraction  of  the 
annual  collective  dose  accrued  at 
DBNPS. 

Accident  Considerations 

In  its  application,  the  licensee 
evaluated  the  possible  consequences  of 
a  fuel  handling  accident  to  determine 
the  thyroid  and  whole-body  doses  at  the 
site's  Exclusion  Area  Boundary,  Low 
Population  Zone,  and  in  the  DBNPS 
Control  Room.  The  proposed  cask  pit 
storage  racks  will  not  affect  any  of  the 
assumptions  or  inputs  used  in 
evaluating  the  dose  consequences  of  a 
fuel  handling  accident  and,  therefore, 
will  not  result  in  an  increase  in  the 
doses  from  a  postulated  fuel  handling 
accident. 

The  licensee  proposes  to  place 
restrictions  on  the  spent  fuel  that  will  be 
stored  in  the  cask  pit  racks.  The 
restrictions  stipulate  that  the  spent  fuel 
must  have  been  removed  from  the 
reactor  vessel  for  at  least  three  years. 
The  length  of  the  decay  period  was 
determined  by  the  licensee  to  address 
onsite  ALARA  and  thermal-hydraulics 
considerations.  The  licensee  will 
establish  administrative  controls  to 
ensure  the  three  year  age  limitation  will 
not  be  violated. 

The  staff  reviewed  the  licensee's 
analysis  of  a  fuel  handling  accident  and 
performed  confirmatory  calculations  to 
check  the  acceptability  of  the  licensee's 
doses.  The  staffs  calculations  confirmed 
that  the  offsite  doses  from  a  fuel 
handling  accident  meet  the  acceptance 
criteria  and  that  the  licensee's 
calculations  are  acceptable.  The  results 
of  the  staffs  calculations  are  presented 
in  the  Safety  Evaluation  to  be  issued 
with  the  license  amendment. 

An  accidental  cask  drop  into  the  pool 
continues  to  be  unlikely  as  none  of  the 
features  preventing  such  a  drop  (e.g., 
design  and  maintenance  of  the  main 
hoist,  the  controlled  cask  movement 
path,  and  the  hydraulic  guide  cylinder 
cask  drop  protection  system)  are 
affected  by  the  proposed  action.  The 
licensee  also  found  that  the 
consequences  of  a  loss  of  SFP  cooling 
were  acceptable  in  that  ample  time 


would  be  available  for  the  operators  to 
reestablish  cooling  before  the  onset  of 
pool  boiling.  Evaluation  of  a  design 
basis  seismic  event  indicated  the  new 
racks  would  remain  safe  and  impact- 
free,  the  structural  capability  of  the  pool 
would  not  be  exceeded,  and  the  reactor 
building  and  crane  structure  would 
continue  to  retain  necessary  safety 
margins.  Thus,  these  potential  accidents 
have  no  environmental  consequences. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  Bction. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

Shipping  Fuel  to  a  Permanent  Federal 
Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
In  October  1996,  the  Administration  did 
commit  DOE  to  begin  storing  waste  at  a 
centralized  location  by  lanuary  31, 
1998.  However,  no  location  has  been 
identified  and  an  interim  federal  storage 
facility  has  yet  to  be  identified  in  , 

advance  of  a  decision  on  a  permanent 
repository.  Therefore,  shipping  spent 
fuel  to  the  DOE  repository  is  not 
considered  an  alternative  to  increased 
onsite  spent  fuel  storage  capacity  at  this 
time. 

Shipping  Fuel  to  a  Reprocessing  Facility 

Reprocessing  of  spent  fuel  from 
DBNPS  is  not  a  viable  alternative  since 
there  are  no  operating  commercial 
reprocessing  facilities  in  the  United 
States.  Therefore,  spent  fuel  would  have 
to  be  shipped  to  an  overseas  facility  for 
reprocessing.  However,  this  approach 
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has  never  been  used  and  it  would 
require  approval  by  the  Department  of 
State  as  well  as  other  entities. 
Additionally,  the  cost  of  spent  fuel 
reprocessing  is  not  offset  by  the  salvage 
value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 

Shipping  Fuel  to  Another  Utility  or  Site 
or  to  Another  FirstEnergy  Facility 

The  shipment  of  fuel  to  another  utility 
or  transferring  DBNPS  fuel  to  another 
FirstEnergy  facility  (i.e.^Perry  Nuclear 
Power  Plant,  Unit  1 ,  or  Beaver  Valley 
Power  Station,  Units  1  &  2)  for  storage 
would  provide  short-term  relief  from  the 
storage  problem  at  DBNPS.  The  Nuclear 
Waste  Policy  Act  of  1982  and  10  CFR 
Part  53,  however," clearly  place  the 
responsibility  for  the  interim  storage  of 
spent  fuel  with  each  owner  or  operator 
of  a  nuclear  plant.  The  other  FirstEnergy 
spent  fuel  pools  have  been  designed 
with  capacity  to  accommodate  their 
own  needs  and,  therefore,  transferring 
spent  fuel  from  DBNPS  to  another 
FirstEnergy  pool  would  create  fuel 
storage  capacity  problems  for  these 
other  facilities.  The  shipment  of  fuel  to 
another  site  or  transferring  it  to  another 
FirstEnergy  facility  is  not  an  acceptable 
alternative  because  of  increased  fuel 
handling  risks  and  additional 
occupational  radiation  exposure,  as  well 
as  the  fact  that  no  additioneJ  storage 
capacity  would  be  created. 

Alternatives  Creating  Additional  Storage 
Capacity 

Alternative  technologies  that  would 
create  additional  storage  capacity 
include  rod  consolidation,  dry  cask 
storage,  and  constructing  a  new  pool. 
Rod  consolidation  involves 
disassembling  the  spent  fuel  assemblies 
and  storing  the  fuel  rods  from  two  or 
more  assemblies  into  a  stainless  steel 
canister  that  can  be  stored  in  the  spent 
fuel  racks.  Industry  experience  with  rod 
consolidation  is  cmrently  limited, 
primarily  due  to  concerns  for  potential 
gap  activity  release  due  to  rod  breakage, 
the  potential  for  increased  fuel  cladding 
corrosion  due  to  some  of  the  protective 
oxide  layer  being  scraped  off,  and 
because  the  prolonged  consolidation 
activity  could  interfere  with  ongoing 
plant  operations. 

Dry  cask  storage  is  a  method  of 
transferring  spent  fuel,  after  storage  in 
the  pool  for  several  years,  to  high 
capacity  casks  with  passive  heat 
dissipation  features.  After  loading,  the 
casks  are  stored  outdoors  on  a 
seismically  qualified  concrete  pad.  In 
the  early  1990s,  the  licensee  made  the 
decision  to  reclaim  some  of  the  DBNPS 
SFP  storage  using  a  dry  fuel  storage 
system.  In  January  1996,  72  spent  fuel 


assemblies  were  loaded  into  three  Dry 
Shielded  Canisters  and  were  placed  in 
dry  fuel  storage  utilizing  the  certified 
Nutech  Horizontal  Modular  Storage 
(NUHOMS)  system,  in  accordance  with 
10  CFR  72.214,  Certificate  Number 
1004.  However,  changes  within  the  dry 
spent  fuel  storage  industry  have  caused 
cost  increases.  In  addition,  the 
contracted  supplier  of  the  NUHOMS 
system  volimtarily  stopped  fabrication 
activities  and  was  imable  to  provide 
additional  storage  systems  within  an 
acceptable  schedule.  Further  use  of  this 
technology  was  re-evaluated  and 
determined  not  to  be  the  best  choice  for 
futiu-e  storage  expansion  at  DBNPS. 
Based  upon  economics,  schedule,  and 
risk  management,  the  licensee 
concluded  that  dry  cask  storage  was  not 
a  viable  alternative  at  DBNPS. 

The  alternative  of  constructing  and 
hcensing  a  new  fuel  pool  is  not  practical 
because  such  an  effort  would  require 
about  10  years  to  complete  and  would 
be  the  most  expensive  alternative. 

The  alternative  technologies  that 
could  create  additional  storage  capacity 
involve  additional  fuel  handling  with  an 
attendant  opportunity  for  a  fuel 
handling  accident,  involve  higher 
cumulative  dose  to  workers  effecting  the 
fuel  transfers,  require  additional 
security  measures,  are  significantly 
more  expensive,  and  would  not  result  in 
a  significant  improvement  in 
environmental  impacts  compared  to  the 
proposed  re-racking  modifications. 

Reduction  of  Spent  Fuel  Generation 

Generally,  improved  usage  of  the  fuel 
or  operation  at  a  reduced  power  level 
would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  pool  and  thus,  increase  the 
amount  of  time  before  full  core  off-load 
capacity  is  lost.  With  extended  bumup 
of  fuel  assemblies,  the  fuel  cycle  would 
be  extended  and  fewer  off-loads  would 
be  necessary.  This  is  not  an  alternative 
for  resolving  the  loss  of  full  core  off-load 
capability  that  will  occur  as  a  result  of 
the  DBNPS  refueling  outage  scheduled 
to  begin  in  April  2000,  because  the 
spent  fuel  to  be  transferred  to  the  pool 
for  storage  has  now  almost  completed 
its  operating  history  in  the  core.  DBNPS 
has  been  operating  on  the  basis  of  24- 
month  refueling  cycles,  with  core 
designs  and  fuel  management  schemes 
optimized  accordingly.  Operating  the 
plant  at  a  reduced  power  level  would 
not  make  effective  use  of  available 
resources,  and  would  cause  imnecessary 
economic  hardship  on  the  licensee  and 
its  customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  by 
increasing  bumup  further  or  reducing 


power  is  not  considered  a  practical 
alternative. 

The  No- Action  Alternative 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources  • 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  DBNPS. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  14, 1999,  the  staff 
consulted  with  the  Ohio  State  official, 
Carol  O'Claire,  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quafity  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  ficensee's  letter 
dated  May  21,  1999,  as  supplemented 
by  letter  dated  December  1,  1999,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wrvvw.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  J.  Mendiola, 
Chief,  Section  2,  Project  Directorate  III, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  00-804  Filed  1-12-00;  8:45  am] 
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Wednesday.  February  2,  2000 — 1:00 
p.m.  Until  the  Conclusion  of  Business 

The  Subcomi  littee  will  discuss 
proposed  ACR5  activities  and  related 
matters.  The  pu  rpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts ,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  foi  deliberation  by  the  full 
Committee. 

Oral  statemei  its  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  writ  en  statements  will  be 
accepted  and  n  ade  available  to  the 
Committee.  Ele  :tronic  recordings  will 
be  permitted  or  ly  during  those  portions 
of  the  meeting  '  hat  are  open  to  the 
public,  and  quf  stions  may  be  asked  only 
by  members  of  he  Subcommittee,  its 
consultants,  an  1  staff.  Persons  desiring 
to  make  oral  st<  tements  should  notify 
the  cognizant  /  CRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  tha  t  appropriate 
arrangements  c  in  be  made. 

Further  infor  nation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  tj  the  public,  whether  the 
meeting  has  be^  sn  canceled  or 
rescheduled,  tl  e  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ^  CRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urj  ed  to  contact  the  above 
named  individ  lal  one  or  two  working 
days  prior  to  tl  e  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occu  Ted. 


Dated:  January  6,  2000. 
Howard  \.  Larson, 

Acting  Associate  Director  for  Technical 

Support.  ACRS/ACNW. 

IFR  Doc.  00-806  Filed  1-12-00;  8:45  am] 

BILLING  CODE  7590-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renevval  will  hold  a  meeting  on 
February  24,  2000,  at  the  Madren 
Conference  Center  at  Clemson 
University,  Room  III  &  IV,  100  Madren 
Center  Drive,  Clemson,  South  Carolina. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  February  24,  2000 — 8:00 
a.m.  until  1:00  p.m. 

The  Subcommittee  will  review  the 
NRC  staffs  resolution  of  the  open  and 
confirmatory  items  identified  in  the 
June  1999  Safety  Evaluation  Report 
related  to  the  license  renewal  of  Oconee 
Nuclear  Station  Units  1,  2  and  3,  and 
related  license  renewal  activities.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Duke  Energy 
Corporation,  the  NRC  staff,  and  other 
interested  persons  regarding  this  review. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  Januaiy  6.  2000. 
Howard  J.  Larson, 

Acting  Associate  Director  for  Technical 

Support,  ACRS/ACNV\^. 

[PR  Doc.  00-807  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Form  N-54A,  SEC  File  No.  270-182,  0MB 
Control  No.  3235-0237,  Form  N-54C,  SEC 
File  No.  270-184,  0MB  Control  No.  3235- 
0236,  Form  N-6F,  SEC  File  No.  270-185, 
OMB  Control  No.  3235-0238] 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copy  AvailaWe 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street.  NW,  Washington.  DC  20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501  et  seq.]  (the  "Act"),  the 
Securities  and  Exchange  Commission 
(the  "Conunission")  is  soliciting 
comments  on  the  collections  of 
information  summarized  below.  The 
Commission  plans  to  submit  these 
existing  collections  of  information  to  the 
Office  of  Management  and  Budget  for 
extension  and  approval. 

Form  N-54A  Under  the  Investment 
Company  Act  of  1940:  Notification  of 
Election  To  Be  Subject  to  Sections  55 
Through  65  of  the  Investment  Company 
Act  of  1940  Filed  Pursuant  to  Section 
54(a)  of  the  Act 

Form  N-54A  [17  CFR  274.53)  is  a 
notification  of  election  to  the 
Commission  to  be  regulated  as  a 
business  development  company.  A 
company  making  such  an  election  only 
has  to  file  a  Form  N-54A  once. 

It  is  estimated  that  approximately  3 
respondents  per  year  file  with  the 
Commission  a  Form  N-54A.  Form  N- 
54A  requires  approximately  0.5  burden 
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hours  per  response  resuhing  from 
creating  and  filing  the  information 
required  by  the  form.  The  total  burden 
hours  for  Form  N-54A  would  be  1.5 
hours  per  year  in  the  aggregate.  The 
estimated  annual  burden  of  1.5  hours 
represents  a  decrease  of  0.5  hours  over 
the  prior  estimate  of  2  hours.  The 
decrease  in  burden  hours  is  attributable 
to  a  decrease  in  the  niunber  of 
respondents  from  4  to  3. 

Form  N-54C  Under  the  Investment 
Company  Act  of  1940,  Notification  of 
Withdrawal  of  Election  To  Be  Subject  to 
Sections  55  Through  65  of  the 
Investment  Company  Act  of  1940  Filed 
Pursuant  to  Section  54(c)  of  the 
Investment  Company  Act  of  1940 

Form  N-54C  [17  CFR  274.54]  is  a 
notification  to  the  Commission  that  a 
company  withdraws  its  election  to  be 
regulated  as  a  business  development 
company.  Such  a  company  only  has  to 
file  a  Form  N-54C  once. 

It  is  estimated  that  approximately  12 
respondents  per  year  file  with  the 
Commission  a  Form  N-54C.  Form  N- 
54C  requires  approximately  1  burden 
hour  per  response  resulting  from 
creating  and  filing  the  information 
required  by  the  form.  The  total  burden 
hoius  for  Form  N-54C  would  be  12 
hours  per  year  in  the  aggregate.  The 
estimated  annual  burden  of  12  hours 
represents  an  increase  of  1 1  hours  over 
the  prior  estimate  of  1  hour.  The 
increase  in  burden  hours  is  attributable 
to  an  increase  in  the  number  of 
respondents  from  1  to  12. 

Form  N-6F  Under  the  Investment 
Company  Act  of  1940,  Notice  of  Intent 
to  Elect  To  Be  Subject  to  Sections  55 
through  65  of  the  Investment  Company 
Act  of  1940 

Certain  companies  may  have  to  make 
a  filing  with  the  Conunission  before 
they  are  ready  to  elect  on  Form  N-54A 
to  be  regulated  as  a  business 
development  company.'  A  company 
that  is  excluded  from  the  definition  of 
"investment  company"  by  Section 
3(c)(1)  of  the  Investment  Company  Act 
of  1940  because  it  has  fewer  than  one 
hundred  shareholders  and  is  not  making 
a  public  offering  of  its  securities  may 
lose  such  an  exclusion  solely  because  it 
proposes  to  make  a  public  offering  of 
securities  as  a  business  development 
company.  Such  a  company,  under 
certain  conditions,  would  not  lose  its 
exclusion  if  it  notifies  the  Commission 
on  Form  N-6F  [17  CFR  274.15]  of  its 


intent  to  make  an  election  to  be 
regulated  as  a  business  development 
company.  The  company  only  has  to  file 
a  Form  N-6F  once. 

It  is  estimated  that  approximately  3 
respondents  per  year  file  with  the 
Commission  a  Form  N-6F.  Form  N-6F 
requires  approximately  0.5  burden 
hoiu-s  per  response  resulting  from 
creating  and  filing  the  information 
required  by  the  form.  The  total  burden 
hoiu's  for  Form  N-6F  would  be  1.5 
hours  per  year  in  the  aggregate.  The 
estimated  annual  burden  of  1.5  hoius 
represents  a  decrease  of  0.5  hours  over 
the  prior  estimate  of  2  hours.  The 
decrease  in  burden  hoxtts  is  attributable 
to  a  decrease  in  the  number  of 
respondents  from  4  to  3. 

The  estimates  of  average  burden  hoiu-s 
for  Forms  N-54A,  N54-C  and  N-64F  are 
made  solely  for  the  purposes  of  the  Act 
and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549. 

Dated:  Januar\'  6.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-779  Filed  1-12-00:  8:4.5  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2313;  File  No.  SR-CHX- 
99-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange  Regarding 
Minimum  Term  of  Equity-Linlied  Debt 
Securities 

January  4,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  24,  1999,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change.  The  Exchange 
submitted  Amendment  No.  1  to  its 
proposal  on  October  19, 1999^  and 
Amendment  No.  2  on  December  30, 
iggg.-*  The  proposed  rule  change,  as 
amended,  is  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designated  the  proposed 
rule  change  as  constituting  a  "non- 
controversial"  rule  change  under 
subparagraph  (f)(6)  of  Rule  19b— 4  under 
the  Act  5  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission. •*  The  Commission  is 


•  A  company  might  not  be  prepared  to  elect  to  be 
subject  to  sections  55  through  65  of  the  Investment 
Company  Act  of  1940  because  its  capital  structure 
»*or  management  compensation  plan  is  not  yet  in 
compliance  with  the  requirements  of  those  sections. 


'15U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-*. 

'  In  Amendment  No.  1  the  Exchange  requested 
accelerated  approval  of  the  proposed  rule  change 
pursuant  to  Section  19(b)(2)  of  the  Act.  Letter  ht)m 
Kathleen  M.  Boege,  Associate  General  Counsel, 
Exchange,  to  Katherine  A.  England.  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  October  19,  1999 
("Amendment  No.  1"). 

'*  In  Amendment  No.  2,  the  Exchange  requested 
accelerated  approval  of  the  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (f)(6)  of  Rule  19b— 4;  confirmed  that  it 
has  surveillance  procedures  in  place  to  identify'  and 
deter  manipulative  trading  activity  of  ELX)S:  and 
represented  that  it  would  notify  the  Commission  in 
advance  if  the  Exchange  intended  to  list  equity- 
linked  debt  securities  of  a  non-U. S.  company  issuer 
and  the  issue  has  a  term  of  more  than  three  years. 
The  Exchange  also  noted  that  the  proposed  rule 
change  is  identical  to  rule  changes  recently 
approved  by  the  Commission  for  the  New  York 
Stock  Exchange  ("NYSE")  and  the  American  Stock 
Exchange  ("AMEX").  Finally,  the  Exchange 
clarified  that  the  proposed  rule  not  only  reduces  the 
minimum  term  of  ELDS,  but  also  eliminates  the 
maximum  term  of  ELDS.  Letter  from  Kathleen  M. 
Boege,  Associate  General  Counsel.  Exchange,  to 
Katherine  A.  England,  Division,  Commission,  dated 
December  30.  1999  ("Amendment  No.  2").  Because 
Amendment  No.  2  is  substantive,  the  Commission 
will  consider  the  date  Amendment  No.  2  was  filed 
on  the  filing  dale  for  the  proposed  rule  change 
under  Section  19(b)(3)(A)  of  the  Act. 

M7  CFR  240.19b-4(f)(6). 

6  As  required  by  17  CFT?  240.19b-4(f)(6),  the 
Exchange  has  represented  that  the  proposed  rule 

Continued 
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notice  to  solicit 
proposed  rule  change 


the 


persons. 


publishing  this 
comments  on 
from  interested 

I.  Self-Regulatot7  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ri  de  Change 

The  Exchange  proposes  to  amend 
Article  XXVIII.  ^ule26ofthe 
Exchange's  rule  s  to  reduce  the 
minimum  term  jf  equity-linked  debt 
securities  ("ELI  S"),  whether  based  on  a 
domestic  or  fon  ign  issuer,  to  one  year, 
and  eliminate  d  le  maximum  term  of  an 
ELDS.  The  text  )f  the  proposed  rule 
change  is  availa  ile  at  the  Exchange  and 
at  the  Commiss  on. 


II.  Seif-Regulat4ry 
Statement  of  tho 
Statutory  Basis 
Change 

In  its  filing  w 
Exchange  inclu 
concerning  the 
the  proposed 
any  comments 
proposed  rule 
statements  may 
places  specifiec 
Exchange  has 
forth  in  Section 
the  most  signifitant 
statements. 


Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 

th  the  Commission,  the 
I  led  statement 
)urpose  of  and  basis  for 
change  and  discussed 
received  on  the 
change.  The  text  of  these 
be  examined  at  the 
in  Item  IV  below.  The 
p  epared  summaries,  set 
A,B,  and  C  below,  of 
aspects  of  such 


ru  e 


A.  Self-RegulaU>ry 
Statement  of  thf 
Statutory  Basis 
Change 

1.  Purpose 

On  Novembei 
Commission  ap  jroved 
for  ELDS  tradi 
ELDS  are  non 
issuer,  the  valui  i 
least  in  part,  on 
issuer's  commo  i 
convertible  pre  erred 
XXVni,  Rule  26 
details  the  listii  g 
Among  other 


y  Organization 's 
Purpose  of,  and 
hr,  the  Proposed  Rule 


in  5 


change  will  not  si; 
investors  or  the  pu 
any  significant  burd  ;i 
Exchange  also  fuiniled 
least  five  business 
of  its  intent  to  file 
because  this  propos  i 
September  24.  1999 
finds  that  it  is  consistent 
investors  and  the 
effectiveness  to  this 
given  the  similarity 
amending  the  mini 
securities  recentiv 
the  NYSE  and  the  /fAEX 
exercising  its  au 
4(f)(6)  to  declare  th 

'  Securities  Exch;  nge 
(November  30.  199q) 
1998). 


Lib 


!tl 


I  pi  bl 


jtho  itv 


30,  1998,  the 

listing  standards 
on  the  Exchange.^ 
cbnvertible  debt  of  an 
of  which  is  based,  at 
the  value  of  another 
stock  or  non- 
stock. Article 
of  the  Exchange's  rules 
standards  for  ELDS, 
irements,  these 


rejui 


jgr  ifi 


icantly  affect  the  protection  of 
ic  interest,  nor  will  it  impose 
n  on  competition.  The 

its  obligation  to  provide  at 
ys  notice  to  the  Commission 
is  proposed  rule  change 
1  was  initially  filed  on 
Therefore,  the  Commission 
with  the  protection  of 
ic  interest  to  grant  immediate 
proposed  rule  change.  Further, 
of  this  rule  filing  to  rules 
I  lum  term  of  equity-linked  debt 
s  aproved  by  the  Commission  for 
the  Commission  is 
under  17  CFR  240. 19b- 
rule  immediately  effective. 

Act  Release  No.  40730 
63  FR  67958  (December  9. 


Standards  currently  require  that  ELDS 
have  a  term  of  two  to  seven  years,  but 
no  more  than  three  years,  if  the  issuer 
is  a  non-U. S.  company.  The  Exchange 
initially  adopted  this  term  minimum 
(which  is  substantially  longer  than  the 
one-year  minimum  generally 
established  for  other  derivative 
securities)  as  a  conservative  measure  to 
help  ensure  that  the  trading  of  ELDS  did 
not  have  an  adverse  effect  on  the 
liquidity  of  the  underlying  stock  and 
were  not  used  in  a  manipulative 
manner.  8 

Since  the  Exchange  began  Hsting 
ELDS  for  trading,  the  possible  adverse 
effects  set  forth  above  not  manifested 
themselves.  In  fact,  the  Exchange 
believes  that  ELDS  complement  the 
trading  of  the  underlying  stocks  and  the 
continued  popularity  of  ELDS  amply 
demonstrates  their  appeal  in  the  market. 
The  Exchange  has  in  place  surveillance 
procedures  covering  ELDS  and  the 
seciu^ities  linked  to  ELDS  for  the 
piuposes  of  identifying  and  deterring 
manipulative  trading  activity,  and  the 
Exchange  has  represented  that  it  will 
notify  the  Commission  in  advance  if  the 
Exchange  intends  to  list  equity-linked 
debt  securities  of  a  non-U.S.  company 
issuer  and  the  issue  has  a  term  of  more 
than  three  years.^  Finally,  the  Exchange 
notes  that  the  Commission  recently 
approved  rules  for  both  the  NYSE  and 
AMEX  that  reduces  the  minimum  term 
for  their  equity-linked  debt  instruments 
to  one  year.'"  Accordingly,  the 
Exchange  believes  that  it  is  appropriate 
to  relax  the  more  stringent  term 
requirements  set  forth  in  Article  XXVIII, 
Rule  26  of  the  Exchange's  rules  by 
reducing  the  minimum  ELDS  term  to 
one  year  and  eliminating  the  maximum 
term  limit  of  ELDS. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b) ' '  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  1^  in  particular  in  that,  by 
reducing  the  minimum  term  of  ELDS, 
impediments  to  the  mechanism  of  a  free 


"The  AMEX  and  the  NYSE  initially  adopted 
similar  term  limits  for  equity-linked  debt  securities 
listed  on  their  exchanges.  Securities  Exchange  Act 
Release  No.  32343  (May  20.  1993).  58  FR  30833 
(May  27.  1993)(File  No.  SR-AMEX-92^2)  for  the 
AMEX:  Securities  Exchange  Act  Release  No.  33468 
(Januarv  13.  1994).  59  FR  3387  (January  21, 
1994)(File  No.  SR-NYSE-93-39)  for  the  NYSE. 

"  .Amendment  No.  2.  supm  note  4. 

•"Securities  Exchange  Act  Release  No.  41992 
(October  7.  1999).  64  FR  56007  (October  15, 
1999)(No.  SR-NYSE-99-22)  for  the  NYSE; 
Securities  Exchange  Act  Release  No.  42110 
(November  5,  1999).  64  FR  61677  (November  11, 
1999)  (File  No.  SR-AMEX-99-33)  for  the  AMEX. 

"15U.S.C.  78f[b), 

•2  15  IJ.S.C.  78f(b)(5). 


and  open  market  and  a  national  market 
system  will  be  removed,  and  investors 
and  the  public  interest  will  be 
protected." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  filing  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3){A){i)  of  the  Act'"  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder. '  ^  The  foregoing  proposed 
rule  change  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest,  nor  does  it  impose  any 
significant  biu-den  on  competition.  The 
Exchange  also  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
days  prior  to  the  filing  date,  as 
statutorily  required. 

Pursuant  to  subparagraph  {f)(6)  of 
Rule  19b— 4,"^  the  Commission  has  the 
authority  to  shorten  the  time  period  for 
the  effectiveness  of  a  rule  "if  consistent 
with  the  protection  of  investors  and  the 
public  interest."  In  this  case,  shortening 
the  time  period  for  effectiveness  from  30 
days  after  the  date  of  filing '''  to 
immediate  effectiveness  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  because  approval  of  this 
proposed  rule  conforms  the  listing 
criteria  for  equity-linked  debt 
instruments  among  the  Exchange, 
AMEX,  and  the  NYSE. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


'^  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"IS  U.S.C.  78s(b)(3)(A)(i). 

■M7CFR.  240.19b-(0(6). 

•«W. 

"Id. 
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or  otherwise  in  ftirtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
.including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vkrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Chicago  Stock 
Exchange,  Incorporated.  All 
submissions  should  refer  to  File  No. 
SR-CHX-99-19  and  should  be 
submitted  by  February  3,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-781  Filed  1-12-00;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42310;  File  No.  SR-NASD- 
99-6] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Implementation  of  Mandatory  Trade 
Reporting  for  PORTAL  Securities 

January  3,  2000. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
28,  1999,3  the  National  Association  of 


"17CFR200.30-3(a)(l2). 
•  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  On  December  30,  1999.  the  NASD  submitted 
Amendment  No.  1  clarifying  when  transactions  are 
exempt  from  reporting  requirements  under  the 
proposed  ACT  and  TRACE  rules,  among  other 


Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
rules  of  The  PORTAL  Market  in  the 
Rule  5300  Series  to  implement  reporting 
of  transactions  in  certain  PORTAL 
securities.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


5300.  THE  PORTAL  MARKET 

5310.  Definitions 

For  piuposes  of  the  PORTAL  Market 
Rules,  unless  the  context  requires 
otherwise: 

(a)  "Association"  means  the  National 
Association  of  Securities  Dealers,  Inc. 
(Association)  or  its  wholly-owned 
subsidiary,  The  Nasdaq  Stock  Market, 
Inc.,  as  determined  by  the  Association. 

(b)  "Exchange  Act"  or  "Act"  means 
the  Securities  Exchange  Act  of  1934,  as 
amended  from  time  to  time. 

[(c)  "Execution"  means  entering  into 
a  purchase,  sale  or  transfer  of  a  PORTAL 
security.] 

((d))  (c)  "PORTAL"  or  "PORTAL 
Market"  means  the  Association's  market 
for  designated  foreign  and  domestic 
seciuities  [through  an  automated 
quotation  and  communications  system 
that  facilitates  private  offerings,  resales, 
trading,  clearance  and  settlement  by 
PORTAL  participants]  that  are  eligible 
for  resale  under  SEC  Rule  144 A. 

[(e)  "PORTAL  accoimt  instruction 
system"  means  one  or  more 
commimications  systems  designated  by 
the  Association  to  transfer  information 
concerning  PORTAL  account  activities 
between  a  PORTAL  qualified  investor, 
its  agent  providing  it  access  to  the 
PORTAL  depository  system,  PORTAL 
dealers  and  PORTAL  brokers]. 

[(f)  "PORTAL  broker"  means  any 
member  of  the  Association  that  is 
currently  registered  as  a  PORTAL  broker 
in  the  PORTAL  Market  pursuant  to  Rule 
5339.1 


things.  See  Letter  from  Suzanne  E.  Rothwell,  Chief 
Counsel.  Corporate  Financing.  NASD  Regulation, 
Inc.,  to  Katherine  A.  England.  Assistant  Director. 
Division  of  Market  Regulation,  SEC.  dated 
December  26,  1999.  The  substance  of  the 
amendment  has  been  incorporated  into  this  notice. 


[(g)  "PORTAL  clearing  organization" 
means  a  clearing  organization  that  is 
part  of  the  PORTAL  clearing  system  and 
is  designated  by  the  Association  to 
perform  clearance  and  settlement 
functions  with  respect  to  PORTAL 
seciunties.) 

[(h)  "PORTAL  clearing  system" 
means  the  system  consisting  of  one  or 
more  organizations  designated  by  the 
Association  to  perform  clearance  and 
settlement  functions  with  respect  to 
PORTAL  securities.) 

[(i)  "PORTAL  dealer"  means  any 
member  of  the  Association  that  is 
currently  registered  as  a  PORTAL  dealer 
in  the  PORTAL  Market  pursuant  to  Rule 
5338  of  the  PORTAL  Rules,  and  is 
thereby  also  registered  as  a  PORTAI.. 
qualified  investor.] 

[j)  "PORTAL  depository  organization" 
means  a  depository  organization  that  is 
part  of  the  PORTAL  depository  system 
and  is  designated  by  the  Association  to 
perform  the  functions  of  a  securities 
depository  with  respect  to  PORTAL 
securities.] 

[(k)  "PORTAL  depository  system" 
means  the  system  consisting  of  one  or 
more  organizations  designated  by  the 
Association  to  perform  the  fiuictions  of 
a  securities  depository  with  respect  to 
PORTAL  securities.] 

((1)  "PORTAL  Market  information" 
means  quotation,  transaction  and  other 
data  and  information  displayed  in  the 
PORTAL  Market  that  is  accessed 
dfrectly  through  the  PORTAL  Market 
system  or  indirectly  through  a  third- 
party  distributor  of  PORTAL  Market 
information.] 

(d)  "PORTAL  equity  security"  means 
a  PORTAL  security  that  represents  an 
ownership  interest  in  a  legal  entity, 
including  but  not  limited  to  any 
common,  capital,  ordinary,  preferred 
stock,  or  warrant  for  any  of  the 
foregoing,  shares  of  beneficial  interest, 
or  the  equivalent  thereof  (regardless  of 
whether  voting  or  non-voting, 
convertible  or  non-convertible, 
exchangeable  or  non-exchangeable, 
exerciseable  or  non-exerciseable, 
callable  or  non-callable,  redeemable  or 
non-redeemable). 

(e)  "PORTAL  debt  security"  means  a 
fixed  income  corporate  bond  issued  by 
a  U.S.  company  that  is  not  rated  or  is 
rated  ^B+  or  lower  by  a  nationally 
recognized  statistical  rating 
organization,  but  shall  not  include 
convertible  debt  instruments,  medium 
term  notes,  sovereign  debt,  Yankee 
bonds,  municipal  and  munieipal- 
derivative  securities,  or  asset-backed 
instruments. 

[(m)]  (f)  "PORTAL  Market  system"  or 
"PORTAL  system"  means  [the  PORTAL 
Market]  any  computer  system(s)  [used] 
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(n]  "Time  of  execution  "  means  the 
time  when  all  of  the  terms  of  a 
transaction  in  a  PORTAL  security  have 
been  agreed  to  that  are  sufficient  to 
calculate  the  dollar  price  of  the 
transaction  and  a  determination  has 
been  made  that  the  transaction  is  in 
compliance  with  Rule  144 A  or  any  other 
applicable  exemption  from  registration 
under  Section  5  of  the  Securities  Act. 

[(z)  (o)  "Transaction"  or  "trade" 
means  the  purchase  or  sale  of  a 
PORTAL  security. 

[{aa)j  (p)  "United  States"  or  "U.S." 
means  the  United  States  of  America 
(including  the  States  and  the  District  of 
Columbia),  its  territories,  its  possessions 
and  other  areas  subject  to  its 
jurisdiction. 

5320.  Requirements  Applicable  to 
PORTAL  Securities 

5321.  Application  for  Designation 

(a)  Application  for  designation  as  a 
PORTAL  security  shall  be  in  the  form 
required  by  the  Association  and  shall  be 
filed  by  [a  PORTAL  participant!  the 
issuer  or  any  member  of  the 
Association.  Applications  may  be  made 
with  or  without  the  concurrence  of  the 
issuer.  The  application  shall 
demonstrate  to  the  satisfaction  of  the 
Association  that  the  security  meets  or 
exceeds  the  qualification  requirements 
set  forth  in  Rule  5322  and  provides  the 
undertakings  required  by  subparagraph 
(c)  hereof 

(b)  Designation  of  a  security  as  a 
PORTAL  security  shall  be  declared 
effective  within  a  reasonable  time  after 
determination  of  qualification.  The 
effective  date  of  designation  as  a 
PORTAL  security  shall  be  determined 
by  the  Association  giving  due  regard  to 
the  requirements  of  the  PORTAL 
Market. 

(d  An  applicant  that  submits  an 
application  for  designation  of  a  security 
as  a  PORTAL  security  (or  the  issuer  of 
the  security,  if  the  applicant  is  a 
member)  under  subparagraph  (a)  above 
shall  undertake  to  promptly  advise  the 
Association: 

(1)  That  the  issuer  has  submitted  to 
the  SEC  a  registration  statement  to 
register  the  resale  of  the  PORTAL 
security,  securities  to  be  exchanged  for 
the  PORTAL  security,  or  securities  into 
which  the  PORTAL  security  is 
exchangeable  or  convertible; 

(2)  of  the  effective  date  of  a 
registration  statement  submitted  to  the 
SEC  with  respect  to  a  PORTAL  security, 
as  described  in  subparagraph  (1)  hereof: 
and 

(3)  of  the  assignment  of  any  CUSIP  or 
CINS  security  identification  to  the 
PORTAL  security  or  any  tranch  of  a 
PORTAL  security  issue. 


5322.  Qualification  Requirements  for 
PORTAL  Securities 

(a)  To  qualifx'  for  initial  designation 
and  continued  designation  in  the 
PORTAL  Market,  a  security  shall: 

(l)be: 

(A)  a  restricted  security,  as  defined  in 
SEC  Rule  144(a)(3)  under  the  Securities 
Act;  or 

(B)  a  security  that  upon  issuance  and 
continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  under  the 
Securities  Act,  SEC  Rule  144A,  or  SEC 
Rule  144  under  the  Securities  Act,  or  in 
a  transaction  exempt  from  the 
registration  requirements  of  the 
Securities  Act  pursuant  to  Section  4 
thereof  and  not  involving  any  public 
offering;  provided,  however,  that  if  the 
security  is  a  depositary  receiprf!  the 
underlying  security  shall  also  be  a 
security  that  meets  the  criteria  set  forth 
in  subparagraphs  (A)  or  (B)  hereof; 

(2)  be  eligible  to  be  sold  pursuant  to 
SEC  Rule  144 A  under  the  Securities 
Act; 

(3)  be  in  negotiable  form,  be  a 
depository  eligible  security  as  defined  in 
paragraph  (d)  of  Rule  11310,  and  not 
subject  to  any  restriction,  condition  or 
requirement  that  would  impose  an 
unreasonable  burden  on  any  [PORTAL 
participant)  member: 

(4)  be  assigned  a  CUSIP  or  CINS 
security  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  securities 
of  the  same  class  which  do  not  satisfy 
paragraph  (a)(1)(B)  [;  or.  if  issued  in 
physical  certificate  form  to  investors, 
have  a  legend  placed  on  each  certificate 
stating  that  the  securities  have  not  been 
registered  under  the  Securities  Act  and 
cannot  be  resold  without  registration 
under  the  Securities  Act  or  an 
exemption  therefrom);  and 

(5)  satisfy  such  additional  criteria  or 
requirements  as  the  Association  may 
prescribe. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)(B)  of  this  Rule,  if  a 
PORTAL  security  is  sold  pursuant  to  the 
provisions  of  Rule  144,  including  Rule 
144(k),  it  will  thereby  cease  being  a 
PORTAL  security  and  it  must  be 
assigned  a  CUSIP  or  CINS  security 
identification  number  that  is  different 
from  the  identification  number  assigned 
to  a  PORTAL  security  of  the  same  class. 

5323.  Suspension  or  Termination  of  a 
PORTAL  Security  Designation 

(a)  The  Association  may,  in  its 
discretion,  suspend  or  terminate 
designation  as  a  PORTAL  security  if  it 
determines  that: 

(1)  the  security  is  not  in  compliance 
with  the  requirements  of  the  PORTAL 
Rules; 
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(2)  a  holder  or  prospective  purchaser 
that  requested  issuer  information 
pursuant  to  SEC  Rule  144A{d){4)  did  not 
receive  the  information; 

(3)  any  application  or  other  dociunent 
relative  to  such  seciu-ities  submitted  to 
the  Association  contained  an  imtrue 
statement  of  a  material  fact  or  omitted 
to  state  a  material  fact  necessary  to  make 
the  statements  therein  not  misleading; 
or 

(4)  failiu^  to  withdraw  designation  of 
such  securities  would  for  any  reason  be 
detrimental  to  the  interests  and  welfare 
of  [PORTAL  participants]  members  or 
the  Association. 

(b)  The  Association  will  promptly 
notify  [PORTAL  participants]  members 
of  the  suspension  or  termination  of  a 
security's  designation  as  a  PORTAL 
security  through  the  designated 
PORTAL  Market  system  through  which 
the  security  is  reported.  [Such 
notification  may  be  made  through  the 
facilities  of  the  PORTAL  Market.] 
Suspension  or  termination  shall  become 
effective  in  accordance  with  the  terms  of 
notice  by  the  Association.  The 
Association  also  will  promptly  notify 
The  Depository  Trust  Company  of  the 
suspension  or  termination. 

(c)  Notwithstanding  the  suspension  or 
termination  of  designation  of  a  security 
as  a  PORTAL  security,  such  security 
shall  remain  subject  to  all  rules  of  the 
Association  applicable  to  the  PORTAL 
Market  until  the  security  is  sold  in 
accordance  with  the  terms  of  notice  by 
the  Association  of  the  suspension  or 
termination. 

5324.  Review  of  Denial,  Suspension  or 
Termination  of  a  PORTAL  Security 

A  determination  by  the  Association  to 
deny,  suspend  or  terminate  the 
designation  of  a  PORTAL  security  may 
be  reviewed  upon  application  by  the 
aggrieved  person  pursuant  to  the 
provisions  of  the  Rule  4800  Series. 

[5324.]  5325.  PORTAL  Entry  Fees 

When  [a  PORTAL  participant]  an 
issuer  or  member  submits  an 
application  for  designation  of  any  class 
of  securities  as  a  PORTAL  secxuity,  it 
shall  pay  to  the  Association  a  filing  fee 
of  $2,000.00  for  an  application  covering 
a  security  or  group  of  identifiable 
securities  issuable  as  part  of  a  single 
private  placement  covered  by  the  same 
offering  documents,  plus  $200.00  per 
assigned  security  symbol  that  is  in 
addition  to  the  first  symbol  assigned. 


5330.  Requirements  Applicable  to 
Members  of  the  Association 

5331.  Limitations  of  Transactions  in 
PORTAL  Securities 

(a)  No  member  shall  sell  a  PORTAL 
security  unless: 
(1)  the  sale  is  to: 

(A)  an  investor  or  member  that  the 
member  reasonably  believes  is  a 
"qualified  institutional  buyer"  in  a 
transaction  exempt  fi-om  registration 
under  the  Securities  Act  by  reason  of 
compliance  with  Rule  144A; 

(B)  an  investor  or  member  in  a 
transaction  that  is  exempt  from 
registration  under  the  Securities  Act  by 
reason  of  compliance  with  an  applicable 
exemption  under  the  Securities  Act 
other  than  144  A;  or 

(C)  a  member  acting  as  an  agent  in  a 
transaction  that  the  member  acting  as  an 
agent  determines  is  in  compliance  with 
subparagraphs  (A)  or  (B)  hereof,  and  the 
selling  member  determines  is  exempt  i 
from  registration  under  the  Securities 
Act  by  reason  of  compliance  with  SEC 
Rule  144A  or  an  applicable  exemption 
imder  the  Securities  Act  other  than  SEC 
Rule  144A;  and  (2)  the  member 
maintains  in  its  files  information 
demonstrating  that  the  transaction  is  in 
compliance  with  Rule  144A  or  with  any 
other  applicable  exemption  from 
registration  under  the  Securities  Act. 

5332.  Reporting  Debt  and  Equity 
Transactions  in  PORTAL  Seciu-ities 

[(a)  A  transaction  in  a  PORTAL 
seciuity  in  which  a  PORTAL  dealer  or 
PORTAL  broker  participates  shall  be 
reported  to  the  PORTAL  Market  system 
in  a  PORTAL  transaction  report 
complying  with  RiUe  5534  by:] 

[(1)  the  seller,  if  each  party  in  the 
transaction  is  either  a  PORTAL  dealer  or 
PORTAL  borker;] 

[(2)  the  PORTAL  dealer  or  PORTAL 
broker  participating  in  the  transaction,  if 
only  one  party  in  the  transaction  is  a 
PORTAL  dealer  or  PORTAL  broker 
provided,  however,  that  with  respect  to 
transactions  that  are  part  of  the  initial 
offering  by  or  on  behalf  of  the  issuer  or 
an  affiliate  thereof,  a  PORTAL  dealer  or 
PORTAL  broker  may  comply  with  its 
obligation  to  submit  a  PORTAL 
transaction  report  by  submitting, 
instead,  a  PORTAL  surveillance  report 
which  reports  such  transaction  to  the 
Market  Regulation  Department  of  the 
Association  as  set  forth  in  Rule  5336.] 

[(b)  A  transaction  in  a  PORTAL 
seciuity  in  which  a  member 
participates,  but  in  which  no  PORTAL 
dealer  or  PORTAL  broker  participates, 
shall  be  reported  to  the  Market 
RegiUation  Department  of  the 
Association  in  a  PORTAL  non- 


participate  report  complying  with  Rule 
5335  by:] 

[(1)  the  seller,  if  each  party  in  the 
transaction  is  a  member;  or] 

[(2)  the  member,  if  only  one  party  in 
the  transaction  is  a  member.] 

[(c)  The  member  responsible  for 
submitting  a  PORTAL  transaction  report 
shall  also  submit  to  the  Market 
Regulation  Department  of  the 
Association  a  PORTAL  surveillance 
report  as  set  forth  in  Rule  5336.) 

(a)  Transactions  in  a  PORTAL  equity 
security  shall  be  reported  to  the 
Automated  Confirmation  Transaction 
System  ("ACT' )  in  accordance  with  this 
Rule,  except  for  transactions  meeting 
the  requirements  of  subparagraphs 
(e)(lH4)  of  Rule  6230.  *  Each  PORTAL 
transaction  report  on  a  PORTAL  equity 
seciu-ity  shalh 

(1)  include  the  information  required 
by  paragraph  (d)  of  Rule  6130,  including 
the  time  of  execution; 

(2)  be  submitted  to  ACT  no  later  than 
6:30  p.m.  Eastern  Time  (or  the  end  of 
the  ACT  reporting  session  that  is  in 
effect  at  that  time);  and 

(3)  be  submitted  by  the  party  as 
required  by  paragraph  (c)  of  Rule  6130. 

(b)  Transactions  in  PORTAL  debt 
securities  shall  be  reported  to  the  Trade 
Reporting  And  Comparison  Entry 
Service  ("TRACE")  in  accordance  with 
the  Rule  6200  Series. 

([d]c)  The  reporting  requirements  of 
this  Rule  shall  apply  to  [any  transaction 
in  a  PORTAL  secxuity,  including] 
transactions  in  reliance  of  SEC  Rule  144 
and  sales  to  or  purchases  from  a  non- 
U.S.  securities  market. 

(d)  Members  that  submit  PORTAL 
transaction  reports  shall  be  subject  to 
any  fees  imposed  by  the  particular 
PORTAL  Market  system  through  which 
the  PORTAL  transaction  report  is 
submitted,  as  set  forth  in  the  Rule  7000 
Series. 

5333.  Quotations  in  PORTAL  Securities 

Members  shall  not  enter  a  quotation 
with  respect  to  any  PORTAL  security  in 
a  PORTAL  Market  system,  electronic 
communication  network  (as  defined  in 
SEC  Rule  llAc-l-(a)(8)),  or  other 
interdealer  quotation  system. 

[PORTAL  Settlement] 

[(a)  Transactions  in  the  PORTAL 
Market  where  the  PORTAL  dealer  or 
PORTAL  broker  that  enters  die  PORTAL 
transaction  report  in  the  PORTAL 


*  Until  the  Trade  Reporting  And  Comparison 
Entry  Service  Rules  are  approved  by  the  SEC  and 
made  effective,  members  that  are  obligated  to  report 
secondary  market  transactions  in  PORTAL  equity 
securities  through  ACT  can  rely  on  the  exceptions 
from  reporting  in  Rule  6240(c)  of  the  Fixed  Income 
Pricing  Service  Rules. 
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Market  system  (  esignates  settlement  in 
the  PORTAL  charance  and  depository 
systems  will  seUle  five  (5)  business  days 
after  the  date  of  the  execution  of  the 
transaction,  exc  jpt  as  otherwise  agreed 
between  the  PO  ?TAL  participants,  in 
any  currency  ac  cepted  by  the  PORTAL 
depository  orga  lization.j 

[(b)  PORTAL  securities  and  funds  will 
be  transferred  o  i  the  books  of  the 
PORTAL  depos  tory  system  upon 
receipt  from  the  PORTAL  clearing 
system  of  the  n(  cessary  settlement 
instructions  des  ignating  settlement  in 
the  PORTAL  cl<  arance  and  depository 
systems  from  th  b  PORTAL  transaction 
report  entered  i  i  the  PORTAL  Market 
system  by  the  a  )propriate  PORTAL 
dealer  or  PORT  VL  broker  and  subject  to 
the  purchaser  n  eeting  the  requirements 
of  the  relevant  I  'ORTAL  depository 
organization  co  icerning  deposit  and 
availability  of  funds  in  accordance  with 
the  depository  ( rganization's 
procedures.] 

[(c)  PORTAL  lealers  and  PORTAL 
brokers  that  seti  le  a  PORTAL 
transaction  out;  ide  the  PORTAL 
clearance  and  d  epository  systems 
responsibility  f<ir  the  prompt  settlement 
of  the  transactic  n  in  accordance  with 
the  protocols  of  the  settlement  methods 
used  and  the  tn  nsaction  will  not  be 
compared  in  thi  i  PORTAL  Market.] 


5334.  PORTAL 
5390.  MiscellaiJei 


[5391.]  5340.  A:  bitration 


The  facilities 


Transaction  Reports-to- 
ous — Deleted 


of  the  Association's 


Arbitration  Dep  artment,  and  the 
procedures  of  tie  Code  of  Arbitration 
Procedure  shali  be  available  to 
[PORTAL  pcirti(  ipants]  members  to 
resolve  dispute  i  arising  from  PORTAL 
transactions  an^  transfers  or  activities 
related  thereto. 

5392.  Rules  of  tiie  Association — Deleted 


II.  Self-Regulatdry 
Statement  of  th 
Statutory  Basis 
Change 


Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


In  its  filing 
NASD  includec 
the  purpose  of 
proposed  rule 
comments  it 
rule  change, 
may  be  exami 
in  Item  IV  bel 
prepared  sum 
Sections  A,  B, 
significant 


with 


asp(  ct 


*TIh!  Oommis.sio 
siimmariRs  prepam 


the  Commission,  the 
statements  concerning 
ind  basis  for  the 
c  hange  and  discussed  any 
received  on  the  proposed 
text  of  these  statements 
at  the  places  specified 
The  NASD  had 
set  forth  in 
<  nd  below,  of  the  most 
s  of  such  statements.* 


The 
n;d 

O' V 


rr  aries. 


has  modified  the  text  of  the 
by  the  NA.SD. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

1.  Introduction  " 

The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  operates  The  PORTAL 
Market  for  securities  that  were  sold  in 
private  placements  and  are  eligible  for 
resale  under  SEC  Rule  144A  adopted 
under  the  Securities  Act  of  1933  ^ 
("Securities  Act").  The  NASD  created 
The  PORTAL  Market  in  1990,^ 
simultaneously  with  the  SEC's  adoption 
of  rule  144A,'  for  the  purposes  of 
quotation,  trading,  and  trade  reporting 
in  securities  deemed  eligible  by  the 
NASD  for  resale  under  Rule  144A.  SEC 
Rule  144 A  provides  an  exemption  from 
SEC  registration  for  resales  by  investors 
of  privately  placed  securities  to 
qualified  institutional  buyers  ("QIBS"), 
i.e.,  institutional  investors  with  at  least 
$100  million  invested  in  securities. 

PORTAL  designation  is  required  for 
all  Rule  144A  security  issues,  except 
investment  grade  rated  debt,"  for  the 
security  to  receive  a  CUSIP  number  and 
the  book-entry  services  of  The 
Depository  Trust  Company  ("DTC").  An 
issuer  of  an  investment  grade  rated  debt 
issue  can  apply  directly  to  DTC  for 
book-entry  services  under  DTC  rules 
("Rule  144A  investment  grade  rated 
debt  issues"). 

The  market-related  activities  of  The 
PORTAL  (market  [i.e.,  quotations,  trade 
reporting,  and  trade  dissemination)  have 
not  developed,  even  though  the 
PORTAL  Rules  include  requirements 
that  would  regulate  all  of  these 
activities.  In  particular,  the  PORTAL 
Rules  require  trade  reporting  for  all 
transactions  in  PORTAL  securities 
within  15  minutes  of  execution. 
However,  these  reporting  requirements 
have  never  been  implemented  because 
of  technological  problems  and  costs 
associated  with  submitting  trade  reports 
through  the  PORTAL  Market  computer 
system,  which  was  a  stand-alone 
computer  system.  Currently,  the  NASD's 
only  function  with  regard  to  The 
PORTAL  Market  is  reviewing  whether 


'■  15  U.S.C  77(a). 

"Securities  Exchange  Act  Release  No.  27956 
(April  27.  1990).  S.-;  FK  18781  (May  4.  1990).  The 
PORTAL  Rules  were  subsequently  amRuded  by 
Securities  Exchange  Act  Release  No.  33326 
(December  13.  1993).  58  FR  66388  (DM:ember  20, 
1993)  and  Securities  Exchange  Act  Release  No. 
37317  (June  17.  1996),  61  FR  33156  dune  26,  1996). 

'Securities  Act  Relea.se  No.  6862  (April  23,  1990). 
55  FR  17933  (April  30.  1990). 

"  Investment  grade  rated  debt  is  a  debt  security 
rated  by  a  nationally  recognized  statistical  rating 
organization  in  one  of  its  four  highest  rating 
categories. 


an  issue  of  privately  placed  securities 
meets  the  eligibility  requirements  of 
SEC  Rule  144A. 

In  1998,  the  NASD  modified  its 
definition  of  the  term  "ACT  Eligible 
Security"  in  Rule  6110(a)  of  the  NASD 
Rules  for  ACT  to  include  an 
interpretation.^  Under  the  new 
interpretation  and  pursuant  to  the  Rule 
5320  Series  of  the  PORTAL  rules,  any 
PORTAL  security  voluntarily  submitted 
to  ACT  for  reconciliation,  comparison, 
and/or  clearance  and  settlement  would 
be  considered  an  "ACT  Eligible 
Security."  In  addition,  the  Association 
submitted  a  letter  to  the  Commission 
advising  it  that  Nasdaq  proposed  to 
eliminate  the  Stratus  computer  system 
that  supports  The  PORTAL  Market.  i° 

2.  Summary  of  Proposed  Amendments 

The  NASD  proposes  to  amend  the 
rules  governing  The  PORTAL  Market 
("PORTAL  Rules")  in  the  Rule  5300 
Series  to  require  that  NASD  members 
submit  trade  reports  of  secondary 
market  transactions  '  ^  in  PORTAL- 
designated  U.S.  high-yield  debt 
securities  through  the  Trade  Reporting 
And  Comparison  Entry  Service 
("TRACE")  and  in  PORTAL  equity 
securities  through  the  Automated 
Confirmation  Transaction  Service 
("ACT").^^  ACT  is  a  system,  operated  by 
Nasdaq,  that  accommodates  the 
reporting  and  dissemination  of  last  sale 
reports  for  secondary  market 
transactions  in  equity  securities 
(including  preferred  stock  issues),  and 
provides  automated  comparison  and 


*■  See  Securities  Exchange  Act  Release  No.  40424 
(Sept.  10.  1998),  63  FR  49623  (Sept.  16,  1998). 

"'See  letter  from  Robert  E.  Aber.  Senior  Vice 
President  and  General  Counsel.  The  Nasdaq  Stock 
Market  to  Belinda  Blaine  and  David  A.  Sirignano 
Divisions  of  Market  Regulation  and  Corporate 
Finance.  SEC.  dated  November  16,  1998. 

' '  See  discussion  infra.  The  exception  from 
reporting  for  a  "primary  distribution  by  an  issuer" 
in  proposed  Rule  6230(e)(1)  and  (2)  is  propo.sed  to 
include  the  resale  under  Rule  144A  to  the  first  QIB 
by  a  broker/dealer  that  has  purchased  the  security 
from  the  issuer  under  .Section  4(2)  of  the  Securities 
Act  if  the  broker/dealer  is  acting  only  as  an 
intermediary.  Thus,  the  first  secondary  market 
transaction  in  a  KJRTAL  security  that  would  be 
reportable  would  be  a  resale  by  an  investor  that  has 
purchased  directly  from  the  issuer  (where  a  broker/ 
dealer  has  only  acted  as  an  agent)  or  a  resale  by  a 
QIB  that  has  purchased  from  a  broker/dealer  that 
has  purchased  the  securities  from  the  issuer  under 
Section  4(2)  of  the  Securities  Act. 

'2  It  is  anticipated  that,  at  any  one  time,  there  will 
be  approximately  900  PORTAL  equity  securities 
and  approximately  2.000  PORTAL  U.S.  high-yield 
debt  securities  subject  to  trade  reporting  as  a  result 
of  this  proposal.  As  restricted  PORTAL  securities 
are  eligible  for  resale  into  the  public  markets,  either 
through  Rule  144  or  through  registration,  they  will 
cease  to  he  treated  as  PORTAL  securities  but  will 
become  subject  to  any  applicable  reporting 
obligations  for  publicly-traded  securities. 
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confirmation  services  and  forwards 
confirmed  trades  to  DTC  for  settlement. 

TRACE  is  a  proposed  new  service  to 
be  operated  by  Nasdaq  to  provide 
services  similar  to  those  of  ACT  for 
secondary  market  transactions  in  certain 
SEC  registered  debt  and  Rule  144A 
investment  grade  rated  debt  issues  that 
are  eligible  for  book-entry  services  at 
DTC.  The  NASD's  proposal  to  establish 
TRACE  to  implement  trade  reporting 
and  transparency  for  secondary  market 
transactions  in  such  debt  issues  has 
been  submitted  to  the  SEC 
simultaneously  with  this  proposed  rule 
change  to  File  No.  SR-NASD-99-65.13 

Only  reporting  obligations  will  be 
imposed  with  respect  to  secondary 
market  transactions  in  PORTAL  equity 
securities  reported  through  ACT. 
However,  members  may  also  use  the 
system's  automated  services  for 
comparison,  confirmation,  and  the 
forwarding  of  confirmed  trades  to  DTC 
for  settlement  if  they  choose.  Secondarj' 
market  transactions  in  PORTAL  U.S. 
high  yield  debt  securities  that  are 
reported  to  TRACE  will  be  subject  to  the 
mandatory  confirmation  of  transactions 
as  proposed  in  File  No.  SR-NASD-9S- 
65.  There  will  be  no  public 
dissemination  of  information  in  trade 
reports  submitted  to  the  Association 
with  respect  to  PORTAL  securities  and 
depository -eligible  Rule  144  A 
investment  grade  rated  debt  issues. 

The  use  of  TRACE  and  ACT  for  the 
trade  reporting  of  secondary  market 
transactions  in  PORTAL  securities  will 
address  the  technological  and  cost 
problems  that  were  associated  with  the 
reporting  of  such  trades  through  the 
stand-alone  PORTAL  computer  system, 
which  is  no  longer  operational. 

The  NASD  proposes  to  amend  the 
Definitions  section  contained  in  Rule 
5310  of  the  PORTAL  Rules  and  the 
Reporting  Requirements  contained  in 
Rule  5332  of  the  PORTAL  Rules  to 
mandate  reporting  of  secondary  market 
transactions  in  PORTAL  U.S.  high-yield 
debt  and  equity  transactions.  Except  for 
the  security  designation  requirements,  a 
majority  of  the  remaining  provisions  are 
proposed  to  be  deleted  as  obsolete. 
Other  amendments  to  the  Rules  are 
proposed  to  revise  the  security 
application  process  and  to  eliminate 
other  unnecessary  provisions  in  the 
PORTAL  Rules. 


3.  Description  of  the  Proposed 
Amendments 

a.  Definitions — Rule  5310 

i.  PORTAL  Equity/Debt  Security  Two 
new  definitions  are  proposed  for  the 
terms  "PORTAL  equity  security"  and 
"PORTAL  debt  security."  The  definition 
of  a  PORTAL  equity  security  will 
include  any: 

security  that  represents  an  ownership  interest 
in  a  legal  entity,  including  but  not  limited  to 
any  common,  capital,  ordinary,  preferred 
stock,  or  warrant  for  any  of  the  foregoing, 
shares  of  beneficial  interest,  or  the  equivalent 
thereof  (regardless  of  whether  voting  or  non- 
voting, convertible  or  non-convertible, 
exchangeable  or  non-exchangeable, 
exerciseable  or  non-exerciseable,  callable  or 
non-pallable,  redeemable  or  non-redeemable). 

The  definition  of  a  PORTAL  debt  security 
is  proposed  to  include  any:  fixed  income  U.S. 
corporate  bond  that  is  not  rated  or  is  rated 
BB+  or  lower  by  a  nationally  recognized 
statistical  rating  organization,  but  shall  not 
include  convertible  debt  instruments, 
medium  term  notes,  sovereign  debt,  Yankee 
bonds,  municipal  and  municipal-derivative 
securities,  or  asset-backed  instruments. '■• 

Because  of  concerns  about  the 
technological  difficulties  and  exessive 
costs  associated  with  implementing 
trade  reporting  for  the  other  types  of 
debt  securities,  the  mandatory  reporting 
requirement  will  only  apply  to 
traditional  U.S.  high-jdeld  debt 
seciu-ities  and  not  to  other  types  of 
securities. '  ^ 

In  addition.  The  PORTAL  Market 
includes  a  few  issues  of  Rule  '144 A 
investment  grade  rated  debt,  although 
such  debt  issues  do  not  require  PORTAL 
designation  to  obtain  a  CUSIP  number 
and  book-entry  services  at  DTC.  Any 
investment  grade  debt  seciu-ities  that  are 
PORTAL  designated  will  nonetheless  be 
subject  to  reporting  under  the  proposed 
TRACE  reporting  requirements,  i"* 

ii.  Time  of  Execution  The  proposed 
definition  of  "time  of  execution"  is  "the 
time  when  all  of  the  terms  of  a 
transaction  in  a  PORTAL  security  have 
been  agreed  to  that  are  sufficient  to 
calculate  the  dollar  price  of  the 


''The  TRACE  Rules  will  replace  the  Fixed 
Income  Pricing  System  ("FIPS")  Rules  in  the  Rule 
6200  Series.  See  Securities  Exchange  Act  Release 
No.  42201  (Dec.  3,  1999).  64  FR  69305  (Dec.  10, 
1999)  (SR-NASD-99-65). 


"Hereinafter,  the  term  "PORTAL  debt  .security" 
will  be  used  to  reference  only  a  reportable 
PORTAL-designated  "fixed  income  U.S.  corporate 
bond  that  is  not  rated  or  is  rated  BB+  or  lower  by 
a  nationally  recognized  statistical  rating 
organization.*   *   *"  The  definition  of  a  "TRACE 
security"  includes  PORTAL  debt  securities. 

'5  The  staff  will  consider  whether  the  scope  of  the 
definition  of  PORTAL  debt  security  should  be 
revised  to  include  additional  types  of  debt  issues 
after  reporting  for  debt  securities  is  implemented 
with  respect  to  registered  debt  issues  pursuant  to 
File  No.  SR-NASD-99-65,  in  order  to  be  consistent 
with  the  types  of  issues  that  will  he  reportable  if 
registered. 

"*See  Securities  Exchange  Act  Release  No.  42201 
(Dec.  3.  1999).  64  FR  69305  (Dec.  10,  1999)  (SR- 
NASD-99-65). 


transaction  and  a  determination  has 
been  made  that  the  transaction  is  in 
compliance  with  Rule  144A  or  any  other 
'  applicable  exemption  from  registration 
imder  Section  5  of  the  Securities  Act." 
Therefore,  the  time  for  reporting  a 
transaction  in  a  PORTAL  equity  security 
and  a  PORTAL  debt  security  will 
commence  at  the  time  of  execution  as 
defined  in  the  PORTAL  Rules. '^  The 
time  of  execution,  as  determined  by  this 
definition,  will  be  the  time  included  in 
a  trade  report. 

iii.  PORTAL  Market  System  The 
definition  of  "PORTAL  Market  system" 
is  proposed  to  be  revised  to  identify  one 
or  more  computer  systems  that  may  be 
designated  by  the  NASD  to  accept  trade 
reports  or  to  display  transaction, 
quotation  or  other  information  on 
PORTAL  securities. >8 

iv.  PORTAL  Transaction  Report  The 
definition  of  "PORTAL  transaction 
report"  is  also  proposed  to  be  revised  to 
mean  a  report  of  a  transaction  in  a 
PORTAL  security  submitted  by  a 
member  through  a  designated  PORTAL 
Market  system.  Previously,  PORTAL 
transaction  reports  were  only  to  be 
submitted  by  a  broker/dealer  qualified 
as  a  PORTAL  broker  or  PORTAL  dealer 
and  such  reports  were  required  to  be 
submitted  within  1 5  minutes  of  the 
execution  of  the  transaction. 

v.  Definitions  Proposed  to  he  Deleted 
A  number  of  the  cvurent  definitions  that 
relate  to  the  initial  concept  for  the 
reporting,  comparison,  and  settlement  of 
PORTAL  trades  directly  through  a 
PORTAL  Market  computer  system  are 
proposed  to  be  deleted  in  their  entirety 
as  no  longer  necessary.  These  include 
the  definitions  for:  "PORTAL  account 
instruction  system,"  "PORTAL  clearing 
orgaruzation,"  "PORTAL  clearing 
system,"  "PORTAL  depositor}' 
organization,"  "PORTAL  depository 
system,"  "PORTAL  Market 
information,"  "PORTAL  non-participant 
report,"  "PORTAL  surveillance  report," 
and  "Short  Sale." 

In  addition,  it  is  no  longer  necessary 
for  the  NASD  to  qualify  members  as 
PORTAL  dealers  or  PORTAL  brokers  or 
to  qualify  investors  as  PORTAL 
qualified  investors  for  the  purpose  of 
entering  quotations  and  viewing 
quotations  in  The  PORTAL  Market. 
Therefore,  the  following  definitions  are 
proposed  to  be  deleted:  "PORTAL 
broker,"  "PORTAL  dealer."  "PORTAL 


'"Under  the  proposed  TRACE  rules, a  member's 
obligation  to  determine  whether  a  transaction  is 
exempted  from  registration  will  not  be  applicable 
for  transactions  in  SEC  registered  debt  securities. 

'"Through  this  filing  and  File  NO.  SR-NASD- 
99-65.  the  NASD  is  designating  ACT  and  TRACE 
as  "PORTAL  Market  svstems." 
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participant."  ar  d  "PORTAL  qualified 
investor." 

Moreover,  th(  < 
proposed  to  be 
redundant  of  the 
would  be  incon  sistent 
proposed  definition 
execution." 


term  "execution"  is 
deleted  as  it  is  largely 
term  "transaction"  and 
with  the 
of  the  term  "time  of 


b.  Reporting  Re  juirements 

i.  Deleted  Pre  visions  The  current 
provisions  of  Ri  de  5332.  which  require 
that  PORTAL  d  )alers  and  brokers  report 
transactions  in  'ORTAL  securities,  are 
mostly  propose  i  to  be  deleted.  Other 
provisions  that  relate  to  the  initial 
concept  for  the  reporting,  comparison, 
and  settlement  jf  PORTAL  trades 
directly  througl  i  a  PORTAL  Market 
computer  syste;  n  are  proposed  to  be 
deleted  in  their  entirety  as  no  longer 
necessary.  These  include  Rules  5333 
and  5337,  whic  i  set  out  the 
requirements  fc  r  PORTAL  trade 
comparison  anc  settlement,  and  Rule 
5334  which  set ;  out  the  contents  of  a 
required  trade  i  eport  and  the  manner  of 
reporting  and  n  iquires  that  PORTAL 
trade  reports  be  disseminated.  Also 
proposed  to  be  deleted  are  Rules  5335 
and  5536,  whic  i  required  broker/ 
dealers  that  we  e  not  approved  as 
PORTAL  dealei  s  or  brokers  to  submit  a 
separate  trade  r  jport  and  required 
another  trade  n  port  (called  the 
"Surveillance  F  eport")  for  reporting  the 
initial  sale  to  a  ;^IB  by  the  broker/dealer 
under  SEC  Ruh  144A. 

ii.  General  Ri  porting  Obligation  In 
place  of  the  cui  rent  reporting 
requirements,  i   is  proposed  that  two 
new  provisions  be  adopted  in  Rule  5332 
which  would  o  )ligate  members  to  report 
secondary  marl  et  transactions  in 
PORTAL  equit]  and  PORTAL  debt 
securities  throi  gh  ACT  and  TRACE, 
respectively.  Proposed  Rule  5332(a) 
would  require  mat  all  secondary  market 


"transactions' 


securities  be  re  )orted  through  ACT, 
subject  to  certa  n  exceptions  discussed 
below.  The  pro  josed  rule  incorporates 
only  those  pro\  isions  currently 
contained  in  R\  le  6130  of  the  ACT 
Rules  that  appl !  to  trade  reporting. 
Members  may.  it  their  option,  use  the 
confirmation,  c  amparison,  and 
settlement  feati  ires  of  ACT  with  respect 
to  secondary  m  irket  transactions  in 
PORTAL  equitt  securities.-'" 


'"The  dennition 
includes  any  purch  ii 
and  is  only  intendop 
transactions.  .See  d 

2"Thus,  thedefii|t 
security"  is  not  pro  losed 
PORTAL  equity  se<  jrities 
Securities  Exchange 
10.  1998).  63  FR 


in  PORTAL  equity 


)f  the  term  "transaction" 
ise  or  sale  of  a  PORT.^L  security 
to  refer  to  secondary  market 
i  icussion  infra. 
ion  of  an  "ACT  eligible 

tn  be  amended  to  include 
Instead,  as  set  forth  in 
Act  Release  No.  40424  (Sept. 
(Sept.  16.  1998).  the 


49)23 


Proposed  Rule  5332(b)  would  require 
that  all  secondary  market  transactions  in 
PORTAL  debt  securities  be  reported  to 
the  TRACE  in  accordance  with  the 
proposed  Rule  6200  Series,  which 
include  exceptions  from  reporting  as 
discussed  below. ^^  Under  the  proposed 
TRACE  Rules,  a  PORTAl  debt  security 
is  included  in  the  definition  of  a  TRACE 
security.  Thus,  all  secondary  market 
transactions  in  PORTAL  debt  securities 
will  be  required  to  comply  with  all 
TRACE  Rules,  including  rules 
mandating  reporting  and  comparison. ^^ 

iii.  Exceptions  From  Reporting 
Obligation  The  exceptions  to  the 
transaction  reporting  obligations  in  Rule 
5332  for  PORTAL  equity  and  debt 
securities  are  the  same.  These 
exceptions  are  contained  in  proposed 
Rule  6230(e)(1)  through  (4)  of  the 
TRACE  Rules."  Their  application  to 
PORTAL  equity  securities  is  found  in 
proposed  rule  5332(a)  and  to  PORTAL 
debt  securities  is  found  in  proposed 
Rule  5332(b). 

Proposed  Rules  6230(e)(1)  and  (2) 
would  exempt  from  reporting  those 
PORTAL  debt  transactions  "which  are 
part  of  a  primary  distribution  by  an 
issuer"  or  are  "made  in  reliance  on 
section  4(2)  of  the  Securities  Act  of 
1933.*   *   *"  A  private  placement  that 
is  considered  a  "Rule  144A  placement" 
is  usually  conducted  in  the  following 
manner:  the  issuer  sells  its  securities  to 
a  single  broker/dealer  in  reliance  on  the 
private  placement  exemption  from 
registration  in  section  4(2)  of  the 
Securities  Act.  The  broker/dealer- 
purchaser  then  resells  such  securities  to 
the  initial  QIB  in  reliance  on  Rule  144A. 
In  contrast,  in  a  traditional  private 
placement,  the  issuer  sells  its  securities 
to  investors  under  section  4(2)  of  the 
Securities  Act,  with  any  participating 
broker/dealer  acting  solely  as  agent. 

Rule  6230(e)(2)  would  exempt  from 
reporting  the  sale  by  the  issuer  under 
section  4(2)  of  the  Securities  Act  to  a 
broker/dealer  acting  as  purchaser  in  a 


definition  of  an  "ACT  eligible  security"  will , 
continue  to  be  interpreted  to  include  all  securities 
designated  as  PORTAL  securities  to  the  extent 
transactions  in  such  securities  are  voluntarily 
submitted  to  ACT  solely  for  comparison, 
confirmation,  and/or  clearance  and  settlement.  See 
note  3,  supra. 

2'  See  Securities  Exchange  Act  Release  No.  42201 
(Dec.  3.  1999).  64  FR  69305  (Dec.  10,  1999)  (SR- 
NASD-99-65). 

-2  Id.  In  addition,  the  definition  of  a  TRACE 
security  will  include  all  Rute  144A  investment 
grade  rated  debt  issues  that  are  depository-eligible 
for  book  entry  services  at  DTC. 

"  Until  TRACE  Rules  are  approved  by  the 
Commission  and  made  effective,  members  obligated 
to  report  secondary  market  transactions  in  PORTAL 
equity  securities  through  ACT  can  rely  on  the 
exceptions  from  reporting  in  Rule  6240(c)  of  the 
Fixed  Income  Pricing  Service  Rules. 


"Rule  144A  placement"  and  to  the 
investor  that  purchases  through  a 
broker/dealer  acting  solely  as  placement 
agent  in  a  traditional  private  placement. 
In  addition,  however,  we  propose  that 
the  proposed  exemption  from  reporting 
for  a  "primary  distribution  by  an  issuer" 
in  Rule  6230(e)(1)  include  the  "resale" 
by  the  broker/dealer-purchaser  in  a 
"Rule  144A  placement"  to  the  first  QIB 
purchaser,  so  long  as  the  broker/dealer- 
purchaser  is  acting  as  an  intermediary. 
Thus,  the  first  secondary  market 
transaction  in  a  PORTAL  security  (and 
a  TRACE  security  that  is  a  Rule  144 A 
investment  grade  rated  debt  security) 
that  would  be  subject  to  trade  reporting 
would  be  a  resale  by  an  investor  that  has 
purchased  directly  from  the  issuer  in  a 
traditional  private  placement  (where  a 
broker/dealer  has  only  acted  as  an 
agent)  or  a  resale  by  a  QIB  that  has 
purchased  directly  from  the  broker/ 
dealer-purchaser  in  a  "Rule  144A 
placement." 

Where,  however,  a  broker/dealer 
purchases  PORTAL  securities  from  the 
issuer  in  a  private  placement  as  an 
investment  or  is  unable  to  immediately 
sell  all  of  the  securities  it  purchased 
intending  to  act  as  an  intermediary,  the 
broker/dealer  were  to  hold  the  PORTAL 
securities,  it  would  not  be  obligated  to 
report  its  purchase  of  the  securities 
because  two  reporting  exemptions 
would  apply.  However,  if  the  broker/ 
dealer  were  to  resell  these  PORTAL 
securities  it  would  be  obligated  to  report 
the  resales  because  no  reporting 
exemption  would  be  available  for  the 
resale  transaction. 

iv.  Information  In  Trade  Reports/Time 
of  Submission  Proposed  subparagraphs 
(a)  and  (b)  of  Rule  5332  require  that  a 
PORTAL  transaction  report  include  the 
information  required  by  Rule  6130(d)  of 
the  ACT  Rules  in  the  case  of  a  PORTAL 
equity  security,  and  the  information 
required  by  proposed  Rule  6230(c)  of 
the  TRACE  Rules  in  the  case  of  a 
PORTAL  debt  security. 

PORTAL  transaction  reports  for 
equity  securities  will  be  required  to  be 
submitted  no  later  than  6:30  p.m. 
Eastern  Time  to  ACT  or  the  currently 
effective  close  of  the  ACT  reporting 
session.  As  PORTAL  equity  transactions 
are  unlikely  to  be  reported  within  90 
seconds  of  execution,  the  trade  report 
submitted  to  ACT  will  normally  include 
the  execution  time. 

Trade  reports  for  PORTAL  debt 
securities  will  be  required  to  be 
submitted  within  the  time  frame 
proposed  for  debt  securities  subject  to 
mandatory  reporting  through  TRACE, 
which  is  initially  proposed  to  be  one 
hour  from  the  time  of  execution. 
However,  for  purposes  of  PORTAL  debt 
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securities  and  Rules  144 A  investment 
grade  rated  debt  issues  that  are  eligible 
for  DTC  book  entry  services,  the 
definition  of  the  time  of  execution  is 
different  from  the  applicable  to  SEC 
registered  debt  in  that  the  definition 
takes  into  account  the  member's 
obligation  to  make  a  determination  that 
an  exemption  from  registration  is 
available  for  the  transaction. 

V.  Party  Obligated  to  Submit  Trade 
Report  Proposed  subparagraphs  (a)  and 
(b)  of  Rule  5332  would  incorporate 
provisions  from  the  ACT  and  TRACE 
Rules,  respectively,  that  specify  which 
party  to  a  secondary  market  transaction 
in  a  PORTAL  equity  or  debt  security  is 
obligated  to  report  the  transaction. 
Thus,  paragraph  (c)  of  Rule  6130  of  the 
ACT  Rules  would  apply  to  PORTAL 
equity  securities  in  proposed  Rule 
5332(a)(3)  and  paragraph  (b)  of 
proposed  Rule  6230  of  the  TRACE  Rules 
would  apply  to  PORTAL  debt  securities. 

vi.  Huh  144/Offshore  Transactions 
Provision  Subparagraph  (d)  of  Rule  5332 
is  proposed  to  be  renumbered  as 
subparagraph  (c)  and  revised  to  delete 
language  that  applied  the  reporting 
requirements  to  "any  transaction  in  a 
PORTAL  security."  This  language 
restates  the  introductory  language  in 
paragraphs  (a)  and  (b),  and  is 
unnecessary.  The  provision,  as 
amended,  will  clarify  that  members  are 
obligated  under  PORTAL  Rules  to  report 
the  resale  of  PORTAL  securities: 

•  into  the  U.S.  public  market  under 
the  'exemption  provided  by  SEC  Rule 
144; and 

•  from  the  U.S.  private  market  to  an 
offshore  market  or  from  an  offshore 
market  to  the  U.S.  private  market. 

However,  transactions  in  PORTAL 
securities  that  have  been  sold  offshore 
under  the  exemption  fi-om  registration 
provided  by  Regulation  S,  where  the 
resale  transaction  is  entirely  offshore, 
are  not  reportable. 

vii.  Imposition  of  Fees  for  Trade 
Reporting.  Members  submitting  trade 
reports  to  ACT  with  respect  to 
secondary  market  transactions  for 
PORTAL  equity  securities  will  be 
subject  to  the  same  fees  currently 
imposed  on  other  members  reporting 
through  ACT  under  the  Rule  7000  Series 
pursuant  to  proposed  Rule  5332(d). 

With  respect  to  fees  for  the 
submission  of  trade  reports  to  TRACE, 
such  fees  will  be  proposed  in  a  separate 
rule  filing  to  be  submitted  to  the 
Commission  and  will  be  located  in  the 
NASD  Rule  7000  Series. 

A  general  provision  in  Rule  5374  of 
the  PORTAL  Rules  setting  out  the 
Association's  authority  to  impose  fees 
for  PORTAL  transactions  is  proposed  to 
be  deleted  as  lumecessary. 


c.  Prohibition  on  Quotations  in  PORTAL 
Seciu-ities 

The  NASD  is  proposing  to  adopt  Rule 
5333  to  prohibit  members  from 
publishing  quotations  in  PORTAL 
securities  in  any  PORTAL  Market 
system,  any  electronic  communication 
network  ("ECN"),  or  any  other 
interdealer  quotation  system.  This 
provision  should  emphasize  the 
obligation  of  members  not  to  quote 
PORTAL  securities,  which  is  consistent 
with  the  restricted  nature  of  these 
securities. 

d.  Designation  of  PORTAL  Securities 

i.  Modification  of  PORTAL  Security 
Application  Process.  Rule  5321 
currently  requires  that  an  application 
for  designation  of  a  security  as  a 
PORTAL  security  shall  be  submitted  by 
a  PORTAL  dealer  or  broker.  As  it  is  no 
longer  necessary  to  qualify  broker/ 
dealers  as  PORTAL  dealers  and  brokers, 
subparagraph  (a)  of  Rule  5321  is 
proposed  to  be  amended  to  permit  any 
member  of  the  NASD  or  the  issuer  of  the 
securities  to  submit  an  application  for 
designation  of  a  security  as  a  PORTAL 
security.  Conforming  changes  are 
proposed  to  Rule  5323(b)  with  respect  to 
the  procedures  for  notification  to 
members  if  the  designation  of  a 
PORTAL  seciuity  is  suspended  or 
terminated  and  to  Rule  5324  (to  be 
redesignated  Rule  5325)  to  require  that 
the  application  fee  be  paid  by  the  issuer 
or  member  submitting  the  application. 

In  addition,  Rule  5321(a)  is  proposed 
to  be  revised  to  require  that  an 
application  for  designation  of  a 
PORTAL  security  include  the 
undertakings  proposed  in  new 
subparagraph  (c)  of  Rule  5321.  New 
subparagraph  (c)  would  require  that  any 
applicant  promptly  advise  the  NASD 
when  the  issuer  has  submitted  a 
registration  statement  to  the  SEC  to 
register:  (1)  The  resale  of  a  PORTAL 
security;  (2)  securities  to  be  exchanged 
for  a  PORTAL  security;  or  (3)  securities 
into  which  The  PORTAL  security  is 
exchangeable  or  convertible.  In 
addition,  the  applicant  would  be 
required  to  advise  the  NASD  of  the 
effectiveness  of  such  a  registration 
statement.  These  provisions  are 
intended  to  provide  information  to  the 
NASD  that  will  allow  it  to  delete  a 
PORTAL  security  from  its  list  of  current 
PORTAL  seciu-ities  when  the 
registration  statement  is  declared 
effective.  At  that  point,  any  resale  of  a 
former-PORTAL  designated  security 
will  be  accomplished  through  the 
registered  securities. 

In  addition,  Rule  5321(c)  would 
require  an  applicant  to  advise  the  NASD 


when  a  CUSIP  or  CINS  security 
identification  is  assigned  to  the 
PORTAL  security  or  any  tranch  of  a 
PORTAL  security  issue.  This  provision 
is  intended  to  ensure  that  the  NASD  is 
timely  advised  of  additional  CUSIP 
numbers  as  they  are  assigned  to  a  new 
tranch  of  an  issue  designated  as  a 
PORTAL  security. ^-i  This  information 
will  facilitate  the  ability  of  the  NASD  to 
accept  trade  reports  of  secondary  market 
transactions  in  PORTAL  securities. 

In  order  to  provide  flexibility  in  the 
operation  of  this  provision,  the  issuer 
may  provide  these  undertakings  in  lieu 
of  a  member-applicant. 

ii.  Modification  of  PORTAL  Security 
Designation  Requirements.  The  NASD  is 
proposing  that  the  qualification 
requirements  for  PORTAL  securities  in 
Rule  5322(a)(3)  be  amended  to  require 
that  a  PORTAL  seciu-ity  must  be  a 
"depository  eligible  security."  The 
definition  of  this  term  in  Rule  11310 
would  operate  to  only  include  securities 
with  book-entry  services  at  DTC. 
Consistent  with  this  change,  NASD  Rule 
5322(a)(4)  also  is  proposed  to  be 
amended  to  no  longer  permit  a  PORTAL 
seciuity  to  be  in  physical  certificate 
form.  This  amendment  is  consistent 
with  the  limitation  of  the  proposed 
mandatory  reporting  of  secondary 
market  transactions  U.S.  debt  securities 
to  those  securities  that  are  depository 
eligible.  25 

iii.  Review  of  Association  Decision. 
That  part  of  Rule  5360  which  set  forth 
the  right  of  an  aggrieved  person  to  seek 
review  by  the  NASD  of  a  denial, 
suspension  or  termination  of  PORTAL- 
designation  status,  is  proposed  to  be 
relocated  to  Rule  5324. 

e.  Deletion  of  Obsolete  Provisions 

The  NASD  is  proposing  to  delete  a 
large  number  of  provisions  of  the 
PORTAL  Rules.  In  addition  to  the 
deletions  discussed  above,  other 
provisions  are  also  proposed  to  be 
deleted  in  their  entirety  as  obsolete. 

i.  Registration  of  PORTAL  Dealers, 
Brokers,  and  Qualified  Investors.  The 
original  concept  of  The  PORTAL  Market 
was  that  approved  broker/dealers  and 
investors  would  trade  in  a  closed 
system.  The  remnants  of  this  concept 
that  remain  in  the  PORTAL  Rules  are 
proposed  to  be  deleted.  Thus,  it  is 
proposed  that  the  following  rules  be 
deleted  that  would  register  PORTAL 


'*  Similar  to  SEC  registered  offerings,  in  some 
cases  a  private  placement  will  describe  a  debt 
issuance  that  will  be  done  in  tranches  over  a  period 
of  time.  Each  tranch  is  assigned  a  different  CUSIP 
number  as  it  is  issued. 

**  See  Securities  Exchange  Act  Release  No.  42201 
(Dec.  3.  1999),  64  FR  69305  (Dec.  10,  1999)  (SR- 
NASD-99-65). 
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dealers,  brokers,  and  qualified  investors 
(together,  PORTAL  participants):  Rules 
5338.  5339,  534(1,  5350,  5351.  5352,  and 
5353.  Rule  5360  which  includes  the 
procedures  for  a  jpeal  by  a  PORTAL 
participant  of  an  y  denial,  suspension  or 
termination  of  tl  leir  registration,  is  also 
proposed  to  be  c  eleted.  The  section  of 
Rule  5360  that  r  dated  to  appeal  rights 
regarding  the  de  iignation  of  a  PORTAL 
security  has  bee  i  incorporated  into 
proposed  Rule  5  324. 

ii.  Quotations  Trading,  Uniform 
Practice.  The  PC  RTAL  Rules  currently 
contain  a  large  number  of  obsolete 
provisions  that  were  intended  to 
regulate  the  quo  ation  and  trading  of 
PORTAL  securit  ies  between  PORTAL 
participants  on  <  PORTAL-designated 
computer  syster  i.  These  provisions  are 
proposed  to  be  c  eleted.  The  provisions 
lules  proposed  to  be 
the  quotation  of 


in  the  PORTAL 
deleted  relate  to 


PORTAL  securities  (Rules  5372,  5373, 
5375.  5376,  and  5377),  uniform  practice 
(Rules  5378.  53/9,  and  5380).26  and  the 
application  of  o1  her  NASD  rules  to 
PORTAL  securities  (Rule  5392). 

4.  Examination  i  ind  Surveillance 


mod 


In  1990,  the 
examination 
transactions  as 
underwriting 
Association  has 
in  its  routine 
process,  where 
Surveillance  of 
securities  will 
parts  of  the 
procedures  for 
Surveillance  of 
with  respect  to 
will  be  enco 
surveillance  pi 


MASD  developed  an 
ule  for  Rule  144 A 
I  art  of  its  examination  of 
ar  angements.  The 

been  using  that  module 
member  examination 
ppropriate. 
'ORTAL  equity 
encompassed  within 
currfent  surveillance 

t  ade  reporting  into  ACT. 
rade  reports  submitted 
•ORTAL  debt  securities 
mpi  issed  within  the 
for  TRACE. 


b? 


an 


5.  Request  for 
Effective  of  Deb 
Requirements 


The  NASD  request; 
Commission 
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a.  PORTAL  Equity  Securities/Other 
Amendments 

It  is  not  anticipated  that  TRACE  will 
be  implemented  until  Spring  of  the  year 
2000.  The  NASD,  therefore,  requests 
that  the  Commission  separately  approve 
proposed  Rule  5332(a)  and  all  other 
proposed  rule  changes  herein  except  for 
Rule  5332(b).  Approval  would 
implement  mandatory  trade  reporting  of 
PORTAL  equity  securities,  modify  the 
application  process  for  designation  of 
PORTAL  securities,  and  delete  obsolete 
provisions.  When  so  approved  by  the 
Commission,  the  NASD  requests  that  all 
rules  in  this  rule  filing,  except  Rule 
5332(b).  become  effective  within  sixty 
days  of  the  issuance  of  a  Notice  to 
Members  by  the  Association 
announcing  the  proposed  rule  change. 
That  notice  will  be  issued  within  60 
days  of  Commission  approval. 

b.  PORTAL  Debt  Securities 

The  NASD  requests  that  proposed 
Rule  5332(b)  which  would  implement 
mandatory  trade  reporting  and 
confirmation  of  secondary  market 
transactions  in  PORTAL  debt  securities 
pursuant  to  the  proposed  TRACE  Rules 
be  approved  and  become  effective 
simultaneously  and  under  the  same 
conditions  as  the  Conunission's 
approval  of  the  proposed  rule  change  to 
establish  the  TRACE  Rules  in  SR- 
NASD-99-65. 

Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  ^7  of  the 
Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordinatiofTwith  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  NASD  believes 
that  the  proposed  rule  change  will 
facilitate  NASD  surveillance  of 
secondary  market  transactions  in 
PORTAL  securities,  which  currently  are 
not  subject  to  mandatory  reporting  to 
the  Association,  in  the  public  interest. 
In  addition,  the  NASD  believes  that  the 
proposed  rule  change  will  facilitate 
comparison,  confirmation,  and 
settlement  of  secondary  market 
transactions  in  PORTAL  securities. 
Finally,  the  NASD  believes  that  the 


2'  15  U.S.C.  78o-3(b)(6). 


elimination  of  obsolete  provisions  of  the 
PORTAL  Rules  will  remove  will  remove 
impediments  to  the  operation  of  the 
secondary  market  in  PORTAL  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 
rule  change,  except  Rule  5332(b). 2«  or 
institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


2"  The  NASD  would  like  the  Commission  to 
consider  the  proposed  rules  in  this  filing  in 
conjunction  with  the  proposed  rules  noticed  in 
Securities  Exchange  Act  Release  No.  42201  (Dec.  3. 
1999).  64  FR  69305  (Dec.  10.  1999)  (SR-NASD-99- 
65). 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  file 
No.  SR-NASD-99-66  and  should  be 
submitted  by  February  3,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-818  Filed  l-l"2-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42317;  File  No.  SR-Phlx- 

99-^8] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Amending  the 
Exchange's  Certificate  of  Incorporation 

January  5,  2000. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
18.  1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Phbc  filed  an  amendment  to  the 
proposal  on  November  23, 1999. '  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Proposed  Article  Twentieth  would 
give  the  Board  the  power  (1)  to  assess 


29 17  CFR  200.3O-3(a)(12). 

'15U.S.C.  78s(b)(]). 

2  17CFR240.19b-4. 

^  See  Letter  from  Cynthia  Hoekstra,  Couasel.  Phlx 
to  Richard  Strasser,  Assistant  Director.  Division  of 
Market  Regulation.  Commission,  dated  November 
22.  1999  ("Amendment  No.  1").  The  Phlx  originally 
filed  two  new  Articles  to  its  Certificate  of    ~' 
Incorporation.  Article  Nineteenth  and  Article 
Twentieth.  Amendment  No.  1  removes  from 
consideration  the  adoption  of  Article  Nineteenth. 
On  November  22.  1999.  the  Phlx  filed  SR-Phlx-g9- 
50  proposing  the  adoption  of  Article  Nineteenth 
which  provides,  in  part,  that  in  addition  to  all  other 
powers  granted  to  the  Phlx  Board  of  Governors 
("Board"]  by  law,  the  Certificate  of  Incorporation  or 
otherwise,  the  Board  shall  have  the  power  to 
determine  whether,  and  under  what  terms  and 
conditions,  memberships  may  be  leased,  and  to 
adopt  by  resolution  or  to  set  forth  in  the  Rules  of 
the  Board  such  rules  with  respect  to  leases,  lessors 
and  lessees  as  the  Board  determines  to  be  advisable. 


fees,  dues,  and  other  charges  upon 
members,  lessors  and  lessees  of 
memberships,  and  holders  of  permits  as 
the  Board  may  from  time  to  time  adopt 
by  resolution  or  set  forth  in  the  Rules  of 
the  Board,  and  (2)  to  assess  penalties  for 
failure  to  pay  any  fees,  dues,  or  other 
charges  owed  to  the  Exchange, 
including  cancellation  of  a  membership 
or  permit  and  forfeiture  of  all  rights  as 
a  member,  lessor,  lessee,  or  holder  of  a 
permit.  The  Board  may  delegate  powers 
of  the  Board  with  respect  to  the 
assessment  of  fees,  dues,  other  charges, 
and  penalties  to  any  committee  or  the 
Chairman  of  the  Board.  The  text  of  the 
new  Article  Twentieth  is  available  at  the 
office  of  Secretary,  the  Phbc,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Purpose  of, 
and  the  Statutory  Basis  for,  the 
Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Certificate  of  Incorporation  to  provide 
Phbc's  Board  the  specific  authority  to 
impose  fees,  dues,  and  charges  upon 
members,  lessors,  and  lessees  of 
memberships,  and  holders  of  permits. 
Article  Twentieth  will  permit  the  Board 
to  more  equitably  allocate  dues,  fees, 
and  charges  among  the  Exchange's 
various  constituents,  thereby  ensuring 
appropriate  distribution  of  costs  relating 
to  maintaining  and  enhancing  the 
competitive  operations  of  the  Exchange. 

For  these  reasons,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  section  6(b)  ■*  of  the 
Act,  in  general,  and  with  section 
6(b)(4), ^'  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members,  issuers,  and  other  persons 
using  its  facilities. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  imposes  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change.*' 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phbc.  All  submissions 
should  refer  to  File  No.  SR-Phlx-99-^8 
and  should  be  submitted  by  (insert  21 
days  from  date  of  publication). 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds,  for  the  reasons  set 
forth  below,  that  the  Phlx's  proposal  is 
consistent  with  the  requirements  of  the 
act  and  the  rules  and  regulations 


■•15  IJ..S.C.  78f(bl. 
=  15  U.S.C.  78f(b)(5). 


"Written  comments  were  received  in  response  to 
rule  filing  SR-Phlx-99-43  in  which  Phlx  proposei) 
to  charge  a  SI. 500  monthly  capital  funding  fee  cm 
each  exchange  seat  owner.  On  November  17.  1999. 
the  Phlx  withdrew  SR-Phlx-99-43.  On  November 
26.  1999.  the  Phlx  filed  SR-PhK-99-49.  proposing 
a  three-moalh  pilot  of  the  $1,500  monthly  capital 
funding  fi*.  and  SR-Phlx-99-51.  requesting 
permanpul  approval  of  that  propo.sal.  Phlx  has  also 
proposed  a  monthly  credit  of  up  to  $1,000  to  be 
applied  against  certain  feos.dues.  charges,  and  other 
amounts  owed  to  the  Exchange  by  an  owner  who 
is  also  a  member  of  the  Exchange  (SR-PhL\-99-54). 
In  addition,  the  Exchange  bus  indicated  that  il 
intends  to  submit  rule  filings  n-lating  to  trading 
permits. 
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Deputy  Secretary 
[FR  Doc.  00-780 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42318;  File  No.  SR-Phlx- 
99-^9] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Implementing  a  Pilot 
Program  to  Assess  a  Monthly  Capital 
Funding  Fee 

January  5.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  196-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
26,  1999,  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Conunission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  in,  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  5.  2000,  Phlx  submitted  an 
amendment  to  the  proposed  rule  filing 
("Amendment  No.  l").^  The 
Conunission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal 
until  April  5,  2000. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
charge  each  of  the  505  Exchange  seat 
owners  "  a  monthly  capital  funding  fee 
of  $1,500  per  seat  owned. ^  The 
proposed  capital  funding  fee  will  be 
implemented  under  a  three-month  pilot 
program  to  expire  on  April  5,  2000.^ 


c  der  should  not  be  interpreted  as 
Commission  is  predisposed  to 
ing  Phlx  filing  to  assess  fees 
of  Article  Twentieth. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Letter  from  Phlx  to  Maria  Chidsey,  Attorney. 
Division  of  Market  Regulation,  Commission,  from 
Bob  Ackerraan.  Senior  Vice  President,  Chief 
Regulatory  Officer.  Phlx,  dated  January  5,  2000. 
Amendment  No.  1  provides  Phlx's  a  fee  schedule 
and  is  attached  as  Appendix  A. 

••  For  the  purpose  of  filing,  the  term  owner  is 
defined  as  any  person  or  entity  who  or  which  is  a 
holder  of  equitable  title  to  a  membership  in  the 
Exchange. 

5  Although  the  term  "seal  owner"  is  not  defined 
in  Phlx's  Bylaws  or  the  Certificate  of  Incorporation, 
the  term  seat  owner  is  the  equivalent  of  a 
"membership  owner"  as  referenced  in  Phlx's 
Bylaws  and  Certificate  of  Incorporation.  However, 
a  seat  owner  is  not  per  se  a  member  of  the  Phlx 
Exchange.  Telephone  conversation  between  Maria 
Chidsey.  Attorney.  Division  of  Market  Regulation, 
Commission,  and  Bob  Ackerman.  Senior  Vice 
President,  Chief  Regulatory  Officer,  Phlx  (January  5, 
2000). 

f'On  November  26.  1999,  the  Exchange  filed  for 
permanent  approval  of  the  $1 .500  capital  funding 
fee.  See  SR-Phlx-99-5 1 .  On  October  1,  1999.  the 
Exchange  filed  a  proposal  to  charge  the  monthly 


II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Purpose  of, 
and  the  Statutory  Basis  for,  the 
Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Phlx's  schedule  of 
dues,  fees,  and  charges  to  charge  a 
monthly  capital  funding  of  $1,500  per 
Exchange  seat  to  seat  owners.^ 

The  $1,500  capital  funding  fee  will  be 
imposed  on  each  of  the  505  Exchange 
seat  owners  on  the  last  business  day  of 
the  calendar  month.  Thus,  the  owner  is 
responsible  for  paying  the  entire 
subsequent  month's  fee  on  the  last 
business  day  of  the  prior  month.^  The 
Exchange  intends  to  segregate  the  funds 
generated  from  the  $1,500  fee  from 
Phlx's  general  funds. 

The  monthly  $1,500  fee  is  part  of  the 
Exchange's  long-term  financing  plan. 
This  monthly  fee  will  provide  funding 
for  technological  improvements  and 
other  capital  needs.''  Specifically,  it  is 
intended  to  fimd  capital  purchases, 
including  hardware  for  capacity 
upgrades,  development  efforts  for 
decimalization,  and  trading  floor 
expansion.  The  revenue  raised  from  the 
fee  wall  be  utilized  over  a  three-year 
period.  At  that  time  the  Exchange 
intends  to  reevaluate  its  financing  plan 
to  determine  whether  this  fee  should 
continue.  The  revenge  generated  from 


$1,500  capital  funding  fee  See  Securities  Exchange 
Act  Release  No.  42058  (October  22,  1999),  64  FR 
58878  (December  15.  1999).  However,  on  November 
17.  1999,  the  Exchange  withdrew  SR-Phlx-99-43. 

'  Under  Phlx's  by-laws,  seat  owners  who  lease  out 
their  seats  are  not  deemed  members  of  the 
Exchange.  See  Phlx  Rules  of  Board  of  Governors, 
Rules  3.  5,  17,  and  18. 

"  For  example,  owners  of  record  on  September  30 
will  be  billed  $1 ,500  for  the  month  of  October. 

3  This  fee  is  distinguished  from  the  Exchange's 
technology  fee  in  that  the  technology  fee  was 
intended  to  cover  system  software  modifications. 
Year  2000  modifications,  specific  system 
development  (maintenance)  costs,  SIAC  and  OPRA 
communication  charges,  and  ongoing  system 
maintenance  charges.  The  technology  fee  became 
effective  upon  filing  in  March.  1997,  See  Securities 
Exchange  Act  Release  No.  38394  (March  12,  1997). 
62  FR  13204  (March  19, 1997)  (SR-PhIx-97-09). 
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the  fees  will  assist  the  Exchange  in 
remaining  competitive  in  the  capital 
markets  environment.'*' 

For  these  reasons,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act.' ' 
in  general,  and  with  Section  6(b)(4),'-  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members,  issuers,  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  imposes  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  received  no  written 
comments  on  the  proposal.' ' 

Ul.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phb<-99-49 
and  should  be  submitted  bv  February  3, 
2000. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds,  for  the  reasons  set 
forth  below,  that  the  Phlx's  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(4)  of  the 
Act.'''  Section  6(b)(4)  of  the  Act  requires 
that  the  rules  of  a  national  securities 
exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities.  The  proposal  is  consistent 
with  the  Act  because  it  is  an  across-the- 
board  assessment  on  all  seat  owners 
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intended  to  raise  revenues  to  provide 
capital  improvements  to  the  Exchange 
that  the  Phlx  has  represented  are 
necessary  to  help  the  Phlx  remain 
competitive  with  other  markets. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Phlx  has 
represented  that  to  complete  in  the 
current  capital  market  environment  the 
Exchange  needs  funding  to  make 
technological  and  capital 
improvements.  The  Exchange  represents 
that  the  revenue  raised  from  the  fee  is 
necessary  to  fund  capital  purchases, 
including  hardware  for  capacity 
upgrades,  development  efforts  for 
decimalization,  trading  floor  expansion, 
and  communication  enhancements. 
Based  upon  this  these  representations  of 
the  Exchange  the  Commission  deems  it 
appropriate  to  approve  the  proposed 
rule  change  on  an  accelerated  basis  until 
April  5.  2000. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"^  that  the 
proposed  rule  change  (SR-Phlx-99-49) 
is  hereby  approved  on  an  accelerated 
basis  until  April  5.  2000."'  In  approving 
this  pilot  program,  the  Commission  has 
considered  its  impact  on  efficiency, 
competition,  and  capital  formation."' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secrpfon'. 


Membership  dues  or  Foreign  Currency  User  Fees  

Foreign  Currency  Option  Participation  Fee 

Capital  Funding  Fee^ 

Application  Fee 

Initiation  Fee ■. ...* 

Transfer  Fee  

Trading  Post/Booth 

Controller  Space 

Floor  Facility  Fees 

Shelf  Space  on  Equity  Option  Trading  Floor 

Direct  Wire  to  the  Floor  

Telephone  System  Line  Extensions 

Wireless  Telephone  System 

Execution  Services/Communication  Charge  

Stock  Execution  Machine  Registration  Fee  (Equity  Floor) 

Equity,  Option,  or  FCO  Transmission  Charge  

FCO  Pricing  Tape 

Option  Report  Service: 

(New  York) 


1.000.00  semi-annually 

1 .000.00  semi-annually 

1 .500.00  monthly 

200.00 

1 ,500.00 

50000 

750.00  quarterly 

750.00  quarterly 

375.00  quarterly 

375.00  quartehy 

60.00  quarterly 

22.50  monthly/per  extension 

200.00  monthly 

200.00  monthly 

300  00 

750.00  monthly 

600.00  monthly 

600.00  monthly 


'"  In  addition,  the  Exchange  has  separately 
proposed  to  amend  its  schedule  of  fees,  dues,  and 
charges  to  allow  for  a  monthly  credit  of  up  to  SIOOO 
to  be  applied  against  certain  fees.  dues,  charges  and 
other  amounts  owed  to  the  Exchange  by  an  owner 
who  is  also  a  member  of  the  Exchange  (SR-Phlx- 
99-54). 

"  15  U.S.C.  78f(b). 

'M5  U.S.C.  78f(b)(5). 


"However,  in  connection  with  .SR-Phlx-99-43. 
see.  note  6  above,  the  Exchange  rtjceived  comments 
from  the  following  parties:  Bloom  Staloff.  Robert  W. 
Baird  &  Co.  Inc..  William  J.  Kramer.  Doris  Elwell. 
Benton  Partners.  Karon  D.  Janney.  Robert  Leff,  and 
Vansco.  Wayne  &  Genelly. 

>••  15  U.S.C.  78f(b)(4). 

'-' 15  U.S.C.  78s(b)(2). 


"■'The  Commission's  approval  of  this  pilot  should 
not  Im-  interpreted  as  suggesting  the  Commission  is 
predisposed  to  approving  the  proposal 
permanently. 

"15  U.S.C.  78c(f). 

'« 17  CFR  200.30-3(a)(12). 
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(Chicago)  . 
Quotron  Equipmeilt 
Instinet.  Reuters  equipment 
Examination  Fee 


Technology  Fee* 
Review/Process  SLbord 
Registered  Repre^entati 

Initial  

Maintenance 

Transfer  

Option  Mailgram 
Off-Floor  Trader  li^itial 
Off-Floor  Trader 
Computer  Equipmjent 


Service  

Registration  Fee  

A|nnual  Fee  

Services,  Repairs  or  Replacements  ^ 


'  An  exemption 

^  This  fee  appln 
This  fee  is  impos^ 

3  This  fee  is 
tive  organizations 
on  the  most 
clearing  fees  charged 
that  month;  and 
organization  that 
tion.  An  inactive 
organization  conti^iues 

*An  exemption 
members. 

5  These  fees  wi 
the  Securities 

s  These  fees  wi 
the  Securities 
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inated  Loans  ... 
ive  Registration; 


800.00  monthly 
225.00  monthly 
Cost  passed  through 
1,000.00      monthly  3     or     pass- 
through  of  another  SRO's  fees 
600.00  semi-annually 
25.00 

25.00 

25.00  annually 
25.00 

117.00  monthly 
200.00 
200.00 

100.00  per  service  call  and  75.00 
per  hour  (Two  hour  minimum) 


rom  foreign  curency  user  fees  is  extended  to  PHLX  members  also  holding  title  to  a  foreign  currency  options  participation, 
to  seat  owners  (holders  of  equitable  title  to  a  membership  in  the  Exchange)  and  is  assessed  on  a  per-membership  basis, 
pursuant  to  a  pilot  program  in  effect  from  January  5,  2000  to  April  5,  2000. 
applicable  to  member/participant  organizations  for  which  the  PHLX  is  the  DEA.  The  following  organizations  are  exempt;  (1)  inac- 
ins  (2)  organizations  operating  from  the  PHLX  trading  floor  which  have  demonstrated  that  at  least  25%  of  their  income  as  reflected 
recer  tly  submitted  FOCUS  Report  was  derived  from  floor  activities  (3)  organizations  for  any  month  where  they  incur  transaction  or 
'd  directly  by  the  Exchange  or  by  its  registered  clearing  subsidiary,  provided  that  the  fees  exceed  the  examinations  fees  for 
(4)  organizations  affiliated  with  an  organization  exempt  from  this  fee  due  to  the  second  or  third  category.  Affiliation  includes  an 
a  wholly  owned  subsidiary  of  or  controlled  by  or  under  the  common  control  with  an  exempt  member  or  participant  organiza- 
o^ganization  is  one  which  had  no  securities  transaction  revenue,  as  determined  by  semi-annual  FOCUS  reports,  as  longs  as  the 
lues  to  have  no  such  revenue  each  month.  ^    . ,.  ,.    c-    i.  oki 

from  the  technology  fee  is  extended  to  foreign  currency  options  participants  who  are  also  affiliated  with  the  Exchange  as  Pnix 

be  effective  from  January  1,  2000  until  March  31,  2000,  unless  extended  consistent  with  the  requirements  of  Section  19(b)  of 
ange  Act  of  1934.  At  this  time,  these  fees  will  not  be  applied  to  participants  on  the  Foreign  Currency  Options  Trading  Floor, 
be  effective  from  January  1,  2000  until  March  31,  2000,  unless  extended  consistent  with  the  requirements  of  Section  19(b)  of 
Act  of  1934  At  this  time,  these  fees  will  not  be  applied  to  participants  on  the  Foreign  Currency  Options  Trading  Floor. 
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COMMISSION 

[Release  No.  34-J42320;  File  No.  SR-SCCP- 
99-04) 

Self-Regulator '  Organizations;  Notice 
of  Filing  and  Ofder  Granting 
Accelerated  Temporary  Approval  of  a 
Proposed  Rulej  Change  Relating  to  the 
Extentlon  of  this  Stocic  Clearing 
Corporation  ofl  Philadelphia's 
Restructured  Business 


January  6,  2000. 


Pursuant  to 
Securities 
("Act"),'  notice 
December  22 
Corporation  of 
filed  with  the 
Commission  (" 
proposed  rule 
Items  I  and  II 
been  prepared 
Commission  is 
solicit  commei^ts 
change  from  i 


1999, 


'  15  U.S.C.  78s(b  [1) 


ssction  19(b)(1)  of  the 
Excljange  Act  of  1934 

is  hereby  given  that  on 
,  the  Stock  Clearing 
Philadelphia  ("SCCP") 
S  ecurities  and  Exchange 
Commission")  the 
( hange  as  described  in 

ow,  which  Items  have 
jrimarily  by  SCCP.  The 
publishing  this  notice  to 
on  the  proposed  rule 
nkerested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
SCCP  will  continue  to  provide  limited 
clearance  and  settlement  service  for  dsx 
additional  year  period  through 
December  31.  2000. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission, 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PHLX  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  SCCP's  Statement  of  the  Purpose  of 
and  Statutory  Basis  for  the  Proposed 
Rule  Change 

SCCP  proposes  to  extend  for  a  one 
year  period  through  December  31,  2000, 
its  abilit>'  to  provide  limited  clearance 
and  settlement  services.  Specifically, 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  SCCP. 


SCCP  seeks  to  continue  to  provide  trade 
confirmation  and  recording  services  for 
members  of  PHLX  effecting  transactions 
through  Regional  Interface  Operations 
("RIO")  and  ex-clearing  accounts.  SCCP 
will  continue  to  provide  an  interface 
between  its  floor  members,  specialists, 
and  the  National  Seciuities  (Clearing 
Corporation  ("NSCC").  SCCP  will  also 
continue  to  provide  margin  services  to: 
(i)  PHLX  equity  specialists  for  their 
specialists  and  alternate  specialists 
transactions  and  for  proprietary 
transactions  in  securities  for  which  they 
are  not  appointed  as  specialists  of 
alternate  specialists  and  (ii)  PHLX 
members  listed  on  the  schedule, 
discussed  below,  who  are  not  PHLX 
equity  specialists  for  proprietary 
transactions.  SCCP  may  add  other  PHLX 
members  to  the  above  referenced 
schedule  subject  to  NSCC's  approval 
pursuant  to  its  agreement  with  NSCC 
and  the  prior  proposed  rule  change,  as 
discussed  below.  The  clearing  services 
to  be  conducted  by  SCCP  continue  to  be 
through  an  omnibus  account  that  SCCP 
maintains  at  NSCC  for  such  purpose; 
such  services  do  not  include  the 
maintenance  or  offering  of  Continuous 
Net  Settlement  ("CNS")  accounts  for  its 
participants. 


i 
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Background 

In  an  agreement  dated  June  18, 1997, 
{"Agreement")  among  the  Philadelphia 
Stock  Exchange  ("PHLX"),  SCCP, 
Philadelphia  Depository  Trust  Company 
("Philadep"),  NSCC,  and  The 
Depository  Trust  Company  ("DTC"), 
Philadep  and  SCCP  agreed  to  certain 
provisions,  including:  (i)  Philadep 
would  cease  providing  securities 
depository  services;  (ii)  SCCP  would 
make  available  to  its  participants  access 
to  the  facilities  of  one  or  more  other 
organizations  providing  depository 
services;  (iii)  SCCP  would  make 
available  to  SCCP  participants  access  to 
the  facilities  of  one  or  more  other 
organizations  providing  seciuities 
clearing  services;  and  (iv)  SCCP  would 
transfer  to  the  books  of  such  other 
organizations  the  CNS  system  open 
positions  of  SCCP  participants  on  the 
books  of  SCCP. 

On  December  11, 1997,  the 
Commission  issued  an  order  related  to 
the  Agreement  which  reflected 
Philadep 's  withdrawal  from  the 
depository  business  and  reflected 
SCCP's  restructiu'ed  and  limited 
clearance  and  settlement  business. ^  The 
approval  order  stated  that: 

[BJecause  a  part  of  SCCP's  proposed  rule 
change  concerns  the  restructuring  of  SCCP's 
operations  to  enable  SCCP  to  offer  limited 
clearing  and  settlement  services  to  certain 
PHLX  members,  the  Commission  finds  that  it 
is  appropriate  to  grant  only  temporary 
approval  to  the  portion  of  SCCP's  proposed 
rule  change  that  amends  SCCP's  By-Laws. 
Rules,  or  Procedures.  This  will  allow  the 
Commission  and  SCCP  to  see  how  well 
SCCP's  restructured  operations  are 
functioning  under  actual  working  conditions 
and  to  determine  whether  any  adjustments 
are  necessary.  Thus,  the  Commission  is 
approving  the  portion  of  SCCP's  proposal 
that  amends  its  By-L/aws,  Rules,  or 
Procedures  through  December  31,  1998. 

In  December  1998,  the  Commission 
granted  a  one  year  extension  of  such 
approval  allowing  SCCP  to  continue 
offering  its  restructured  and  limited 
clearance  and  settlement  services.* 

SCCP  proposes  an  additional  one  year 
extension  of  the  approval  of  its 
restructured  and  limited  clearing  and 
settlement  services.  SCCP  believes  that 
its  restructiued  operations  have 
functioned  consistently  with  the 
existing  order,  and  SCCP  will  continue 
to  evaluate  whether  any  adjustments  are 
necessary. 


3  Securities  Exchange  Act  Release  No.  39444  (Dec. 
11,  1997),  63  FR  66703  (File  Nos.  SR-DTC-97-16, 
SR-NSCX>97-08,  SR-Philadep-97-04.  SR-SCXT- 
97-04]. 

■*  Securities  Exchange  Act  Release  No.  34-40872, 
File  No.  SR-SCCP-98-05,  Dec.  31,  1998 
("continuation  of  limited  clearance  and  settlement 
services"). 


Purpose 

As  stated  above,  SCCP  will  continue 
to  offer  limited  clearing  and  settlement 
services  to  PHLX  members  as  well  as 
trade  confirmation  and  recording 
services  for  PHLX  members  effecting 
transactions  through  RIO  and  ex- 
clearing  accounts.  In  the  original  rule 
change  approving  SCCP's  restructured 
business,  many  SCCP  rules  were 
amended  and  discussed  at  length.  No 
new  rule  changes  are  proposed  at  this 
time.  Thus,  the  purpose  of  the  proposed 
rule  change  is  to  extend  the 
effectiveness  of  SCCP's  restructured  » 
business. 

Pursuant  to  Rule  9,  SCCP  may 
continue  to  provide  margin  accounts  for 
its  margin  members  that  clear  and  settle 
their  transactions  through  SCCP's 
omnibus  clearance  and  settlement 
account.*  SCCP  may  continue  to 
demand  at  any  time  that  a  margin 
member  provide  additional  margin 
based  upon  SCCP's  review  of  such 
margin  member's  security  positions 
held  by  SCCP.  SCCP  will  retain  the 
margin  thresholds  as  specified  in  its 
Procedures  and  may  require  adequate 
assurances  of  additional  margin  in 
addition  to  the  minimum  margin  in 
order  to  protect  SCCP  in  issues  deemed 
by  SCCP  to  warrant  additional 
protection.  SCCP  may  also  continue  to 
demand  any  such  margin  payments  in 
federal  funds  in  accordance  with  its 
Procedures. 

SCCP  may  continue  to  issue  margin 
calls  to  any  margin  member  when  the 
margin  requirement  exceeds  the  account 
equity.6  SCCP  may  waive  any  margin 
call  not  exceeding  $500.  Any  failure  to 
meet  a  margin  call  shall  subject  such 
delinquent  margin  member  to  Rule  22, 
Disciplinary  Proceedings  and  Penalties. 
SCCP  may  cease  to  act  for  such 
delinquent  margin  members  and  may 
retain  a  lien  on  all  such  margin 
members'  accoimts  and  securities 
therein. 

SCCP  will  continue  to  maintain 
records  on  each  individual  margin 
account.  SCCP  will  continue  to 
maintain  the  onmibus  clearance  and 
settlement  account  to  reflect  all 
positions  in  SCCP's  margin  accounts. 
SCCP  will  continue  to  guarantee  the 
settlement  obligations  of  the  omnibus 
clearance  and  settlement  account  to 
NSCC.  In  turn,  pursuant  to  the 
Agreement,  PHLX  will  continue  to 
guarantee  SCCP's  obligations  to  NSCC. 

SCCP's  book  and  records  for  the 
omnibus  clearance  and  settlement 


^The  definition  of  "margin  member"  in  Rule  1 
continues  to  reflect  those  PHLX  floor  firms  entitled 
to  clear  through  a  SCCP  margin  account. 

*  "Account  equity"  is  defined  in  SCCP  Ri^e  1. 


account  will  continue  to  reflect  all 
activity  that  occurs  in  such  account  at 
NSCC  and  DTC.  At  any  time  prior  to 
midnight  (Philadelphia  time)  on  the 
next  business  day  after  SCCP  receives  a 
margin  member's  trade,  SCCP  will 
continue  to  be  entitled  to  reverse  the 
trade  from  the  margin  member's 
account.  SCCP  will  continue  to  settle 
the  omnibus  clearance  and  settlement 
account  with  NSCC  each  business  day 
in  accordance  with  NSCC's  rules  and 
procedures.  Accordingly,  SCCP  will 
continue  to  be  subject  to  NSCC's  rules. 

Through  the  omnibus  clearance  and 
settlement  account,  SCCP  will  continue 
to  have  one  composite  settlement  per 
day  with  NSCC.  SCCP  will  maintain 
line  of  credit  arrangements  with  one  or 
more  commercial  banks  sufficient  to 
support  anticipated  funding  needs  of 
the  underlying  margin  accounts. 

To  ensure  that  margin  members  have 
an  efficient  way  to  obtain  securities 
depository  services  after  the  closure  of 
Philadep's  depository  service,  SCCP 
opened  a  depository  account  at  DTC.  In 
the  event  that  margin  members  effect 
trades  in  securities  not  eligible  for 
custodial  services  in  DTC's  book-entry 
system,  SCCP  will  continue  to  utilize 
the  Direct  Clearing  Service  to  settle 
these  transactions.  SCCP  will  continue 
to  perform  bookkeeping  and 
reconciliation  services  for  the  omnibus 
clearance  and  settlement  account  and  its 
related  DTC  custody  account  pursuant 
to  SCCP  Procedures. 

In  accordance  with  NSCC's 
participants  fund  formulae,  SCCP,  as  a 
NSCC  participant  and  sponsored 
participant  of  DTC,  will  continue  to  be 
required  to  provide  NSCC  and  DTC  With 
participants  fund  contribution.  SCCP 
will  continue  to  apply  a  fixed  $35,000 
contribution  for  the  specialist  margin 
account  and  non-specialist  margin 
accoimt  categories  and  a  contribution  of 
$10,000  to  $75,000  for  a  RIO  account, 
depending  upon  monthly  trading 
activity.  Participants  engaging  in  more 
than  one  account  type  activity  would 
continue  to  be  subject  only  to  the 
formula  that  would  generate  the  highest 
contribution.  Furthermore,  SCCP's 
participants  fund  will  continue  to  be 
governed  by  SCCP  Rule  4. 

Statutory  Basis 

SCCP  believes  the  extension  of  the 
Commission's  temporary  approval  to 
permit  SCCP's  continued  operation  of 
its  restructured  and  limited  clearance 
and  settlement  services  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  SCCP  and  in  particular 
with  Section  17A(b)(3)(F)  which 
requires  that  a  clearing  agency  be 
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approving  prior  to  the  thirtieth  day  after 
publication  of  notice,  the  Commission 
will  be  approving  the  continuation  of 
SCCP's  restructured  clearing  operation 
as  soon  as  practicable  after  the  previous 
temporary  approval  expired  on 
December  31,  1999. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  SCCP.  All 
submissions  should  refer  to  File  No. 
SR-SCCP-99-04  and  should  be 
submitted  by  February  3,  2000. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-99-04),  be,  and  hereby  is, 
approved  on  an  accelerated  basis 
through  December  31,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  00-782  Filed  1-12-00:  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 

[Public  Notice  3195] 

Munitions  Exports  involving  China 
National  Aero-Technology  Import  and 
Export  Corporation  (CATiC),  China 
National  Aero-Technology 
International  Supply  Company,  CATIC 
(USA),  Inc.,  Tai  Industries,  Inc.,  Yan 
Liren  and  Hu  Boru  (Employees  of 
CATIC),  McDonnell  Douglas 
Corporation,  Douglas  Aircraft 
Company,  and  Robert  Hitt  (Employee, 
of  McDonnell  Douglas  and  Douglas   -> 
Aircraft) 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  it 
shall  be  the  policy  of  the  Department  of 
State  to  deny  all  export  license 
applications  and  other  requests  for 
approval  pursuant  to  section  38  of  the 
Arms  Export  Control  Act,  that  request 
authorization  for  the  export,  the 
brokering  activity  involving,  the  transfer 
by,  for  or  to,  or  transactions  that  involve 
directly  or  indirectly  by  or  to:  China 
National  Aero-Technology  Import  and 
Export  Corporation  (CATIC),  China 
National  Aero-Technology  International 
Supply  Company,  CATIC  (USA)  Inc., 
Tal  Industries,  Inc..  Yan  Liren.  Hu  Boru, 
McDonnell  Douglas  Corporation, 
Douglas  Aircraft  Company,  and  Robert 
Hitt,  and  any  of  their  subsidiaries, 
affiliates,  or  successor  entities  in 
connection  with  the  transactions 
involving  defense  articles  or  defense 
services.  This  policy  also  precludes  the 
use  in  connection  with  such  entities  of 
any  exemptions  from  license  or  other 
approval  included  in  the  International 
Traffic  in  Arms  Regulations  (ITAR)  (22 
CFR  Parts  120-130)  except  as  those 
exemptions  directly  pertain  to  licenses 
or  other  written  approvals  granted  prior 
to  October  19, 1999. 
EFFECTIVE  DATE:  October  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Sweeney,  Acting  Chief. 
Compliance  and  Enforcement  Branch, 
Office  of  Defense  Trade  Controls, 
Department  of  State  (703  875-6644. 
Ext.  3). 

SUPPLEMENTARY  INFORMATION:  A  sixteen 
count  indictment  was  returned  on 
October  19.  1999.  in  the  U.S.  District 
Court  for  the  District  of  Columbia, 
charging  China  National  Aero- 
Technology  Import  and  Export 
Corporation.  China  National  Aero- 
Technology  International  Supply 
Company,  CATIC  (USA)  Inc.,  Yan  Liren. 
Hu  Boru  (employees  of  CATIC). 
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McDonnell  Douglas  Corporation, 
Douglas  Aircraft  Company,  and  Robert 
Hitt  (employee  of  McDonnell  Douglas 
and  Douglas  Aircraft),  with  conspiring 
(18  U.S.C.  371)  to  violate  and  violating 
Section  11  of  the  Export  Administration 
Act  (50  U.S.C.  2401-2420):  aiding  and 
abetting  (18  U.S.C.  2);  making  false 
statements  (18  U.S.C.  1001);  and 
violating  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701- 
1706)  regarding  details  of  a  1994  sale  of 
American  machining  equipment,  some 
of  which  was  diverted  to  a  Chinese 
military  site.  The  indictment  charges  the 
defendants  with  making  material  false, 
fraudulent  and  misleading  statements 
and  material  omissions  on  the 
applications,  and  end  user  certificates 
upon  which  the  Department  of 
Commerce  granted  10  export  licenses  to 
McDonnell  Douglas  and  Douglas 
Aircraft  permitting  the  export  of  13 
pieces  of  machinery  that  bend  and 
shape  steel  for  aerospace  products  to  the 
People's  Republic  of  China  (PRC).  for 
use  by  a  PRC  owned  company  called 
China  National  Aero-Technology  Import 
and  Export  Corporation  (CATIC).  The 
defendants.  CATIC  and  TAL  caused  six 
of  the  13  pieces  of  machinery  to  be 
diverted  to  an  unauthorized  end-user  in 
Nanchang,  PRC,  known  for  military 
production.  [United  States  v .  China 
National  Aero-Technology  Import  and 
Export  Corporation,  et  al.,)  U.S.  District 
Court  for  the  District  of  Columbia, 
Criminal  Docket  No.  l:99-CR-00353). 

Note:  Commercial  exports  from  the  United 
States  of  certain  equipment  that  could  make 
a  significant  contribution  to  the  technology 
and  military  potential  of  other  countries  is 
governed  by  the  Export  Administration  Act 
of  1979.  50  U.S.C.  App.  sections  2401-2420 
and  the  Export  Administration  Regulations. 
15  C.F.R.  Parts  768-799.  Although  the  Export 
Admini-stration  Act  expired  August  20,  1994. 
the  implementing  regulations,  the  Export 
Administration  Regulations,  were  continued 
in  effect  pursuant  to  Executive  Order. 

On  October  19,  1999,  the  Department 
of  State  instituted  a  policy  of  denial  of 
all  requests  for  licenses  and  other 
written  approvals  (including  all 
activities  under  manufacturing  license 
and  technical  assistance  agreements  and 
brokering  activities)  concerning  exports 
of  defense  articles  and  provision  of 
defense  services,  by,  for  or  to,  or  other 
transactions  involving  directly  or 
indirectly,  the  above-named  defendants 
and  any  of  their  affiliates,  subsidiaries, 
or  successor  entities.  Furthermore,  the 
Department  precluded  the  use  in 
connection  with  those  defendants  of  any 
exemptions  from  license  or  other 
approval  included  in  the  ITAR  except  as 
those  exemptions  directly  pertain  to 


licenses  or  other  written  approvals 
granted  prior  to  October  19,  1999. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  Arms  Export 
Control  Act  (AECA)  (22  U.S.C.  2778  and 
2791)  and  22  CFR  126.7(a)(2)  and 
126.7(a)(3)  of  the  ITAR.  ft  will  remain  in 
force  until  rescinded. 

Exceptions  may  be  made  to  this 
denial  policy  on  a  case-by-case  basis  at 
the  discretion  of  the  Office  of  Defense 
Trade  Controls.  However,  such  an 
exception  will  be  granted  only  after  a 
full  review  of  all  circumstances,  paying 
particular  attention  to  the  following 
factors:  whether  an  exception  is 
warranted  by  overriding  U.S.  foreign 
policy  or  national  security  interests; 
whether  an  exception  would  further  law 
enforcement  concerns;  and  whether 
other  compelling  circumstances  exist 
which  are  consistent  with  the  foreign 
policy  or  national  security  interests  of 
the  United  States,  and  which  do  not 
conflict  with  law  enforcement  concerns. 

A  person  indicted  for  violating  or 
conspiring  to  violate  the  Export 
Administration  Act  or  International 
Emergency  Economic  Powers  Act  may 
submit  a  written  request  for 
reconsideration  of  the  denial  policy  to 
the  Office  of  Defense  Trade  Controls. 
Such  request  for  reconsideration  should 
be  supported  by  evidence  of  remedial 
measures  taken  to  prevent  future 
violations  of  the  AECA  and/or  the  ITAR 
and  other  pertinent  documented 
information  showing  that  the  person 
would  not  be  a  risk  for  future  violations 
of  the  AECA  and/or  the  ITAR.  The 
Office  of  Defense  Trade  Controls  will 
evaluate  the  submission  in  consultation 
with  the  Departments  of  Treasury, 
Justice,  and  other  necessary  agencies. 
After  a  decision  on  the  request  for 
reconsideration  has  been  made  by  the 
Assistant  Secretary  for  Political-Military 
Affairs,  the  requester  will  be  notified 
whether  the  exception  has  been  granted. 

Dated:  January  3,  2000. 
Eric  D.  Newsom, 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs,  Department  of  State. 
jFR  Doc.  00-836  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172;  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 


is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  February  22-24, 
2000.  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020.  Washington, 
DC  20036. 

The  agenda  will  be  as  follows: 
February  22:  (1)  Plenary  Convenes  at 
9:00  a.m.  for  30  minutes:  (2) 
Introductory  Remarks;  (3)  Review  and 
approval  of  the  Agenda.  (9:30  a.nl.)  (4) 
Working  Group  (WG)-2,  VHF  Data 
Radio  Signal-in-Space  Minimum 
Aviation  System  Performance 
Standards,  final  work  and  vote  on  VDL 
Mode  3  document.  February'  23:  (5) 
WG-3  review  of  VHF  digital  radio 
Minimum  Operational  Performance 
Standards  document  progress  and 
furtherance  of  work.  February  24: 
Plenary  Reconvenes  at  9:00  a.m.:  (6) 
Review  Summary  Minutes  of  Previous 
Plenary  of  SC-172;  (7)  Reports  from 
WG-2'and  WG-3  on  Activities;  (8) 
Report  on  ICAO  Aeronautical  Mobile 
Communications  Panel  Working  Group 
Activities;  (9)  EUROCAE  WG-47  Report 
and  discuss  schedule  for  further  work 
with  WG-3;  (10)  Review  Issues  List  and 
Address  Future  Work;  (11)  Other 
Business;  (12)  Dates  and  Locations  of 
Next  Meeting;  (p.m.)  (13)  WGs 
continues  as  necessary. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  ]anuar>'  7. 
2000. 

Janice  L.  Peters, 
Designated  Official. 
|FR  Doc.  00-866  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  194;  ATM 
Data  Linl(  Implementation 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
194  meeting  to  be  held  February  7-11. 
2000.  starting  at  9:00  a.m.  each  day.  The 
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DEPARTMEN1  OF  TRANSPORTATION 

Federal  Highway  Administration 

Highway  Moto^  Fuel  Reporting 
Reassessment;  Public  Workshops 

agency:  Federal 
Administratio 
ACTION:  Notice 


summary: 

Policy  Informajtion 


Highway 
(FHWA),  DOT. 
Public  workshops. 


ThelFHWA  Office  of  Highway 
is  sponsoring  two 


one-day  workshops  to  discuss  the 
reporting  of  motor  fuel  information.  The 
purpose  of  these  workshops  is  to 
provide  information  on  the  reporting  of 
motor  fuel  data  from  the  States  to  the 
FHWA.  the  process  by  which  the  FHWA 
attributes  Federal  revenue  to  the  States 
using  the  State-provided  data,  and  to 
discuss  and  gather  input  on  potential 
changes  to  the  reporting  procedures. 
The  FHWA  invites  Federal  and  State 
Government  agencies  and  interested 
public  groups  and  individuals  to  attend. 
DATES:  The  workshops  will  be 
conducted  between  8:30  a.m.  and  3:15 
p.m.  (local  times).  The  locations  and 
dates  are  listed  below; 

1.  January  27,  2000,  Marriott 
Philadelphia  Downtown,  1201  Market 
St.,  Philadelphia,  PA  19107,  tel:  215- 
625-2900.  The  hotel  is  offering  a 
government  rate  of  $1 13  per  night  for  a 
single  room,  plus  taxes.  Please  contact 
the  hotel  as  soon  as  possible,  but  not 
later  than  January  21,  2000,  to  reserve 
yoiu  room  and  receive  the  government 
rate.  Refer  to  the  Federal  Highway 
Motor  Fuel  Workshop  when  making 
your  reservation. 

2.  February  24,  2000.  Adams  Mark 
Hotel.  1550  Court  Place.  Denver.  CO 
80202,  tel:  303-893-3333.  The  hotel  is 
offering  a  government  rate  of  $83  per 
night  for  a  single  room,  plus  taxes. 
Please  contact  the  hotel  as  soon  as 
possible,  but  not  later  than  January  23. 
2000.  to  reserve  your  room  and  receive 
the  government  rate.  Refer  to  the 
Federal  Highway  Motor  Fuel  Workshop 
when  making  your  reservation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Specifics  on  registration  and  hotel 
accommodation  information  are 
available  by  calling  Ms.  Evangeline 
Pappas  of  Harrington-Hughes  and 
Associates.  Inc;  at  (202)  347-3511.  For 
workshop  issues,  contact  Ms.  Marsha 
Reynolds  at  (202)  366-5029.  or  Mr. 
Ralph  C.  Erickson  at  (202)  366-9235, 
Office  of  Highway  Policy  Information. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nara.  The  "Guide  to  Reporting  Highway 
Statistics,"  is  electronic^ly  available  for 
review  at  the  URL:  http:// 
www.fhwa.dot.gov/ohim/ghwystat.htm. 


Background 

The  current  motor-fuel  reporting 
structure  has  served  apportionment  and 
information  needs  very  well.  (See 
chapter  2  of  the  "Guide  to  Reporting 
Highway  Statistics,"  which  is 
electronically  available  as  provided 
above.)  However,  the  more  extensive 
use  of  motor  fuel  data  for 
apportionments  under  Federal 
legislation  suggests  that  updating  and 
improving  the  current  reporting 
structure  is  necessary.  While 
improvements  in  the  current  stiucture 
have  been  made,  a  number  of  reporting 
issues  remain. 

The  FHWA,  in  conjunction  with  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
and  the  Federation  of  Tax 
Administrators  (FT A),  has  initiated  a 
review  of  its  motor-fuel  reporting 
process.  As  part  of  this  review,  the 
FHWA  has  held  two  meetings  of  a 
committee  composed  of  representatives 
from  State  departments  of  transportation 
and  revenue,  and  others,  to  discuss  and 
develop  recommendations  for  motor 
fuel  reporting  improvements.  The 
FHWA  has  begun  to  consolidate  these 
recommendations,  but  is  seeking  further 
information  from  State  data  reporters 
and  other  experts  in  the  subject  matter. 

Many  States  have  expressed  a  strong 
interest  in  better  imderstanding  the 
attribution  process,  and  in  reporting 
motor  fuel  data  to  support  each  State's 
fair  share  of  the  attribution.  About  $1 1 
billion  annually  in  funds  are 
apportioned  based  on  State-reported 
motor  fuel  as  provided  in  the 
Transportation  Equity  Act  for  the  21st 
Century,  Public  Law  105-178, 112  Stat. 
107  (1998).  The  workshops  on  highway 
motor  fuel  reporting  will  provide  an 
opportunity  for  States  to  achieve  a  better 
understanding  of  this  process  and 
provide  input  on  reporting 
improvements. 

Authority:  23  U.S.C.  315;  sections  1103 
and  1104  of  the  Transportation  Equity  Act  for 
the  21st  Century,  Pub.  L.  105-178,  112  Stat. 
107  (1998);  and  49  CFR  1.48. 

Issued  on:  January  10,  2000. 
Waiter  L.  Sutton.  Jr.. 
Associate  A  dministrator  for  Policy. 
[FR  Doc.  00-870  Filed  1-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-1 999-6404] 

Extension  of  Comment  Period;  Petition 
for  Grandfathering  of  Non-Compliant 
Equipment;  National  Railroad 
Passenger  Corporation 

On  October  18,  1999,  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  petitioned  the  Federal 
Railroad  Administration  (FRA)  for 
grandfathering  of  non-compliant 
passenger  equipment  manufactured  by 
Renfe  Talgo  of  America  (Talgo)  for  use 
on  rail  lines  between  Vancouver,  British 
Columbia  and  Eugene,  Oregon;  between 
Las  Vegas,  Nevada  and  Los  Angeles, 
California;  and  between  San  Diego, 
California  and  San  Luis  Obispo, 
California.  Notice  of  receipt  of  such 
petition  was  published  in  the  Federai 
Register  on  November  2,  1999,  at  64  FR 
59230.  Interested  parties  were  invited  to 
comment  on  the  petition  before  the  end 
of  the  comment  period  of  December  2, 
1999. 

On  December  2,  1999,  FRA  extended 
the  comment  period  in  this  proceeding 
until  December  15,  1999,  following  a 
Freedom  of  Information  Act  (FOIA) 
request  that  certain  items  in  FRA  files 
referenced  in  Amtrak's  petition  be  made 
available  for  review  (see  64  FR  68195; 
Dec.  6,  1999).  Talgo  has  objected  to 
release  of  certain  of  the  requested 
information  under  FOIA  exemption  4  (5 
U.S.C.  552(b)(4)),  which  exempts  from 
release  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  that  is  privileged  or  confidential. 
On  December  15.  1999,  FRA  further 
extended  the  comment  period  in  this 
proceeding  until  10:00  a.m.  on 
December  27.  1999  to  enable  FRA  to 
finalize  its  response  to  the  FOIA 
request,  and  to  permit  the  responder 
time  to  analyze  the  documents  released 
by  FRA  (see  64  FR  71846;  Dec.  22, 
1999).  Unfortunately,  processing  the 
FOIA  request  has  taken  longer  than 
anticipated;  FRA  released  documents  on 
November  30,  December  10,  and 
December  21.  FRA  has  redacted  from 
the  documents  released  information  that 
is  protected  under  FOIA  exemption  4. 
The  FOIA  commenter  has  appealed  to 
the  FRA  Administrator  FRA's  decision 
to  redact  certain  of  the  information 
contained  in  the  requested  documents; 
FRA  is  processing  this  appeal. 

On  December  1 3 ,  the  FOIA  requester 
again  asked  FRA  to  further  extend  the 
comment  period  so  that  the  requester 
would  have  15  days  after  receipt  of  all 
of  the  requested  documents  to  analyze 
the  documents  and  prepare  comments 


on  the  grandfather  petition.  FRA  agreed 
to  this  request  and  on  December  23. 
1 999,  extended  the  cimment  period  to 
the  close  of  business  on  January  10. 
2000  (see  64  FR  73602;  Dec.  30,  1999). 

FRA  has  placed  in  the  docket  for  this 
proceeding  a  copy  of  the  documents 
provided  to  the  FOIA  requester  for  this 
request.  FRA  has  also  placed  in  the 
docket  several  documents  that  it 
received  from  Talgo  that  are  relevant  to 
the  Amtrak  petition.  Two  of  these 
documents  contain  comments  or 
corrections  to  the  minutes  of  the  June 
17,  1999  meeting  between  FRA,  Amtrak 
and  Talgo;  the  minutes  of  this  meeting 
was  one  of  the  documents  released  to 
the  FOIA  requester.  Another  document 
contains  weld  information  pertaining  to 
the  Talgo  equipment.  The  remaining 
documents  contain  design  changes  to 
the  Talgo  equipment  requested  by  FRA. 
Talgo  has  requested  confidential 
treatment,  under  exemption  4  of  FOIA, 
for  certain  information  in  the 
documents.  FRA  has  redacted  from  the 
Talgo  documents  information  that  is 
protected  by  exemption  4. 

On  Ianuar>'  4,  2000,  the  FOIA 
requester  made  a  further  request  for 
documents  related  to  Amtrak's  petition. 
FRA  is  currently  processing  this  request; 
while  a  partial  response  was  provided 
on  January  6,  2000.  the  full  response 
will  not  be  complete  before  Janueu-y  10. 
On  Januar)'  7,  the  FOIA  requester  asked 
that  FRA  extend  the  comment  period. 
FRA  is  extending  the  comment  period 
until  January  31,  2000.  to  enable  FRA 
time  to  respond  to  the  FOIA  request  in 
full,  and  to  permit  the  responder  time  to 
analyze  the  documents  released  by  FRA. 
FRA  expects  that  further  extensions  of 
the  comment  period  will  not  be 
necessary. 

FRA  will  place  in  the  docket  a  copy 
of  the  documents  provided  to  the  FOIA 
requester  for  this  further  request. 
Unredacted  versions  of  all  of  the 
documents  placed  in  the  docket  are 
available  to  agency  staff  and  will  be 
used  in  the  agency's  review  of  the 
Amtrak  petition  to  the  extent  deemed 
necessary. 

Comments  received  after  January  31 , 
2000  will  be  considered  to  the  extent 
possible.  Amtrak's  petition,  documents 
inserted  in  the  docket,  and  all  written 
communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.  to  5:00  p.m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PL-401  (Plaza  Level),  400 
Seventh,  S.W..  Washington.  D.C.  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 


docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  Januarv  7. 
2000 

Grady  C.  Cothen.  (r., 

Df^puty  Associate  Administrator  for  Safatv 
Standards  and  Program  Development. 
|FR  Doc.  00-784  Filed  1-12-00:  8:45  ami 

BILUNG  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et seq).  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its' 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  November  1,  1999  (64  FR  58905]. 
DATES:  Comments  must  be  submitted  on 
or  before  Februar\'  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
McKeever,  Office  of  Ship  Financing, 
Room  8122,  Maritime  Administration. 
MAR-770,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  Telephone  202- 
366-5744  or  FAX  202-366-7901.  Copies 
of  this  collection  can  also  be  obtained 
from  that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Capital  Construction  Fund  and 
Exhibits. 

OMB  Control  Number:  2133-0027. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  U.S. -flag  vessels. 

Form  Isl:  None. 

Abstract:  This  information  collection 
consists  of  application  for  a  Capital 
Construction  Fund  (CCF)  agreement 
under  section  607  of  the  Merchant 
Marine  Act.  1936  as  amended,  and 
annual  submissions  of  appropriate 
schedules  and  exhibits.  The  Capital 
Construction  Fund  is  a  tax-deferred  ship 
construction  fund  that  was  created  to 
assist  owners  and  operators  of  U.S. -flag 
vessels  in  accumulating  the  large 
amount  of  capital  necessary  for  the 
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modernization 
U.S.  merchant 


encourages 
or  acquisition 
deferment  of 
certain  deposit ! 
property  place( 

AnnuaL 
2130  hours 


and  expansion  of  the 
narine.  The  program 
construction,  reconstruction, 
vessels  through  the 
Federal  income  taxes  on 
of  money  or  other 
into  a  CCF. 
Estiihated  Burden  Hours: 


Send 


of] 
7h. 

d: 


ADDRESSES 
Office  of 
Affairs,  Office 
Budget,  725  1 
Washington, 
MARAD  Desk 
Comments 
the  proposed 
is  necessary  foi 
of  the  function ; 
whether  the 
practical  utilit 
agency's 
proposed  i 
to  enhance  the 
clarity  of  the  i 
collected;  and 
burden  of  the 
on  respondent 
automated  col 
other  forms  of 
A  comment  to 
having  its  full 
writhin  30  days 


Issued  in  Was  i 
2000. 
Joel  C.  Richard, 

Secretary.  Marittne 
[FR  Doc.  00-82C 
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comments  to  the 
Infontation  and  Regulatory 
Management  and 
Street,  NW, 
20503,  Attention 
Officer. 

Invited  on:  Whether 
cbllection  of  information 
the  proper  performance 
of  the  agency,  including 
information  will  have 
;  the  acciu'acy  of  the 
estimate  of  the  burden  of  the 
nfor  nation  collection;  ways 
quality,  utility  and 
I  formation  to  be 
vays  to  minimize  the 
llection  of  information 
,  including  the  use  of 
Bction  techniques  or 
nformation  technology. 
DMB  is  best  assured  of 
jffect  if  OMB  receives  it 
of  publication. 

ington,  DC  on  January  7, 


col 


Administration. 
Filed  1-12-00;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Marine  Transportation  System  National 
Advisory  Couficil 


Marit  me  Administration, 
of  establishment  of 


agency: 
action:  Notice 
advisory  comniittee 


SUMMARY:  The 
announces  the 
Marine  Transj  ortation 
Advisory 
MTSNAC  will 
Transportatioi  i 
Sponsor,  the 
Maritime 
relating  to  the 
System 
their  in 

ADDRESSES:  Y|)U 
the  charter  foi 
Kathleen  R. 
Administratio^i 
Washington, 
366-2307;  or 


Maritime  Administration 
establishment  of  the 

System  National 
Council  (MTSNAC).  The 
advise  the  Secretary  of 
via  the  Council 
/  dministrator  of  the 
Adn  inistration,  on  matters 
Marine  Transportation 
(MTS)  —waterways,  ports,  and 
termoqal  connections. 

may  request  a  copy  of 
the  Council  by  v^rriting  to 
Diinn,  Maritime 

MAR  810,  Room  7209, 

20590;  by  calling  (202) 

)y  faxing  (202)  366-6988. 


nc: 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  R.  Dunn,  telephone  (202)  366- 
2307,  fax  (202)  366-6988. 
SUPPLEMENTARY  INFORMATION:  The 
MTSNAC  is  being  established  in 
accordance  with  the  recommendations 
made  in  the  Report  to  Congress  titled 
"An  Assessment  of  the  U.S.  Marine 
Transportation  System."  The  Council 
will  consider  matters  relating  to  current 
and  future  MTS  needs.  These  matters 
will  include  not  only  strategies  to 
ensure  a  safe,  environmentally  sound, 
and  secure  MTS  that  improves  the 
global  competitiveness  and  national 
security  of  the  U.S.,  but  also  issues  and 
concerns  brought  to  the  Council  by 
elements  of  the  marine  transportation 
industry  or  such  other  matters  that  the 
Secretary  may  charge  the  Council  with 
addressing.  The  Coimcil  shall  be 
composed  of  representatives  from  not 
more  than  30  non-Federal  organizations 
from  the  marine  transportation  industry 
as  designated  by  the  Secretary  of 
Transportation.  The  member 
organizations  shall  represent  a  cross 
section  of  the  diverse  components  that 
comprise  the  MTS  including  private 
sector  organizations  and  state  and  local 
public  entities.  At  least  two  meetings 
will  be  held  each  calendar  year.  As 
required  by  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  5  U.S.C.  App. 
2,  Sec.  9(a)(2)  and  41  CFR  101-6.1007, 
the  Department  of  Transportation  (DOT) 
has  consulted  with  the  Committee 
Management  Secretariat  of  the  General 
Services  Administration  and  the  Office 
of  Management  and  Budget.  DOT 
certifies  that  the  creation  of  this 
advisory  committee  is  necessary  and  is 
in  the  public  interest.  This  notice  is 
published  pursuant  to  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  Sec.  9(a)(2)  and  41  CFR 
101-6.1015. 

Diiration:  The  duration  of  the  Council 
shall  be  continuing. 

Authority:  5  U.S.C.  App.  2,  Sec.  9(a)(2);  41 
CFR  101-6.  1005;  DOT  Order  1120.38. 

Dated:  January  7,  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary. 
[FR  Doc.  00-819  Filed  1-12-00;  8:45  am) 

BILLING  CODE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33813] 

RailAmerica,  Inc.— Control 
Exemption — RailTex,  Inc. 

AGENCY:  Surface  Transportation  Board. 


ACTION:  Notice  of  Exemption. 

summary:  The  Surface  Transportation 
Board  (Board)  has  exempted  under  49 
U.S.C.  10502  the  acquisition  by 
RailAmerica,  Inc.  (RailAmerica),  a 
railroad  holding  company,  of  direct 
control  of  RailTex,  Inc.  (RailTex),  a 
railroad  holding  company,  and  indirect 
control  of  RailTex's  17  domestic  Class 
III  rail  carriers. 

DATES:  This  exemption  will  be  effective 
on  January  14,  2000.  Petitions  to  reopen 
must  be  filed  by  February  2,  2000. 
ADDRESSES:  Send  pleadings  (an  original 
and  25  copies)  referring  to  STB  Finance 
Docket  No.  33813  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
pleadings  to  Rail  America's 
representative:  Louis  E.  Gitomer,  Of 
Counsel,  Ball  Janik  LLP,  1455  F  Street, 
N.W.,  Suite  225,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1613.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD/TDY  services  at  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  vyn-ite  to,  call  or  pick 
up  in  person  from:  Da-To-Da  Office 
Solutions,  Mercury  Building,  1925  K 
Street.  N.W.,  Room  210,  Washington, 
DC  20006.  Until  further  notice,  Da-To- 
Da  Office  Solutions'  telephone  nimiber 
in  the  Mercury  Building  will  be  (202) 
289-4357.  In  addition.  Board  decisions 
and  notices  are  available  on  our  website 
at  "WWW.STB.D0T.GOV." 

Decided:  January  7,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes  and  Commissioner 
Clyburn. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-858  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

agency:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  time  for  the  next  meeting  and 
the  provisional  agenda  for  consideration 
by  the  Committee. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
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Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  January  28,  2000 
at  9:30  a.m.  in  the  Secretary's  large 
conference  room.  Room  3327,  U.S. 
Treasiuy  Department,  1500 
Pennsylvania  Avenue,  NfW,  Washington, 
DC.  The  meeting  location  is  subject  to 
change.  Final  meeting  details  including 
the  location  and  agenda,  can  be  verified 
with  the  contact  office  below  one  week 
prior  to  the  meeting  date.  The  duration 
of  the  meeting  will  be  approximately 
three  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004,  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220.  Tel.:  (202)  622-0220. 
AGENDA:  At  the  January  28,  2000 
session,  the  regular  quarterly  meeting  of 
the  Advisory  Committee,  the  Committee 
is  expected  to  piirsue  the  following 
agenda.  The  agenda  may  be  modified 
prior  to  the  meeting. 

1.  Reports  on  Subcommittee  progress: 

(a)  Study  of  Merchandise  Processing 
Fee 

(b)  Study  of  Resources  for  the  Office 
of  Rulings  and  Regulations 

(c)  Study  of  Compliance  Assessment 
Team  (CAT)  methodology 

2.  Customs  entry  procedure  revision 

project 

3.  Status  of  the  "Tin  Man"  in-bond 

program  and  discussion  of  the 
results  of  the  statistical  sampling. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public;  however, 
participation  in  the  Committee's 
deliberations  is  limited  to  Conunittee 


members  and  Customs  and  Treasury 
Department  staff.  A  person  other  than 
an  Advisory  Committee  member  who 
wishes  to  attend  the  meeting  should 
give  advance  notice  by  contacting 
Theresa  Manning  at  (202)  622-0220,  no 
later  than  January  21,  2000. 

Dated:  January  7,  2000. 
John  P.  Simpson,  ' 

Deputy  Assistant  Secretary  (Regulatory, 
Tariff,  and  Trade  Enforcement). 
(FR  Doc.  00-778  Filed  1-12-00;  8:45  am] 
BILUftG  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  British  American 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  9  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  published  July  1,  1999, 
at  64  FR  35864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Siu-ety  Bond  Branch  at  (202)  874-6779. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1999  Revision,  on  page  35869  to 
reflect  this  addition:  ' 


British  American  Insurance  Company. 
Business  Address:  P.O.  Box  1590,  Dallas 
Texas  75211-1590.  Phone:  (214)  443- 
5500.  Underwriting  Limitation  b/: 
$1,921,000.  Surety  Licenses  c/:  TX. 
Incorporated  in:  Texas. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  imderwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  hitemet  at 
http://www.fins.treas.gov/c570/    ' 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  (GPO)  Subscription  Service, 
Washington,  DC,  Telephone  (202)  512- 
1800.  When  ordering  the  Circular  from 
GPO,  use  the  following  stock  nimiber: 
048000-00527-6. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  January  3.  2000. 
Wanda  J.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  00-809  Filed  1-12-00;  8:45  am) 

BILUNG  CODE  4810-35-M 


2226 


Federal  Register / Vol.  65,  No.  9 /Thursday,  January  13,  2000 /Notices 


DEPARTMEN  '  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptance  on 
Federal  Bond*:  Seneca  Insurance 
Company,  Ina 


AGENCY: 

Fiscal  Service 
Treasury. 
action:  Noticj 


Finaiicial  Management  Service, 
Department  of  the 


summary:  Thi !  is  Supplement  No.  10  to 
the  Treasury  IJepartment  Circular  570; 
1999  RevisionL  published  July  1, 1999, 
at  64  FR  3586-  [. 

DATES:  Surety  Bond  Branch  at  (202) 
874-6507. 

SUPPLEMENTAF^Y  INFORMATION: 
Certificate  of  i  Authority  as  an  acceptable 
surety  on  Fed  sral  bonds  is  hereby 
issued  to  the  ( Dllowing  Company  under 
31  U.S.C.  930  [  to  9308.  Federal  bond- 
approving  offi  cers  should  annotate  their 
reference  copi  es  of  the  Treasury  Circular 


570, 1999  Revision,  on  page  35888  to 
reflect  this  addition: 

Seneca  Insurance  Company,  Inc. 
Business  Address:  160  Water  Street, 
New  York,  NY  10038-4922.  Phone: 
(212)  344-3000.  Underwriting 
Limitation  b/:  $2,769,000.  Surety 
Licenses  c/:  AL,  AK,  AZ,  AR,  CA,  CO, 
CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  L\, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC, 
ND,  OH,  OK,  OR.  FA.  RI,  SC,  SD,  TN 
TX,  UT,  VT,  VA.  WA,  WV,  Wl,  WY. 
Incorporated  in:  New  York. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  imless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subquent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  fist  of  qualified  companies 
is  published  annually  as  of  Jidy  1  in 
Treasury  Department  Circuleir  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 


The  Circular  may  be  viewed  and 
download  through  the  Internet  at  http:/ 
/www. fms.treas.gov/c570/index.html.  A 
hard  copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington,  DC, 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  fi-om  GPO,  use  the 
following  stock  number:  04800-00527- 
6. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasmy,  Financial  Management 
Service,  Financial  Accounting  and 
Service  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6AS04, 
Hyattsville,  MD  20782. 

Dated:  January  3,  2000. 
Wanda  I.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  00-810  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  4810-3S-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

[Docket  No.  EE-RM-96-400] 
RIN1904-AA82 

Energy  Efficiency  Program  for  Certain 
Commercial  and  Industrial  Equipment: 
Test  Procedures,  Labeling,  and 
Certification  Requirements  for  Electric 
■Motors 

Correction 

In  rule  document  99-21119  beginning 
on  page  54114,  in  the  issue  of  Tuesday, 


Federal  Register 

Vol.  65,  No.  9 

Thursday,  January  13,  2000 


October  5,  1999,  make  the  following 
corrections: 

§431.81     [Corrected] 

1.  On  page  54161,  in  the  second 
column,  in  §431.81,  in  the  second  line, 
"[ONE  YEAR  AFTER  PUBLICATION  OF 
THIS  RULE  IN  THE  Federal  Register]" 
should  read  "October  5,  2000". 

§431.123    [Corrected] 

2.  On  page  54162,  in  the  ^rst  column, 
in  §431. 123(a),  in  the  second  line, 
"[insert  date  30  days  after  publication  in 
the  Federal  Register]"  should  read 
"November  4,  1999". 

3.  On  page  54163,  in  the  first  column, 
in  §431.123{f)(2){i)(B),  in  the  first  line, 
"paragraph  (f)(2)"  should  read 
"paragraph  (f)(3)". 

§431.42    [Corrected] 

4.  On  page  54158,  in  §  431.42(a),  the 
table  is  corrected  to  read  as  follows: 


Motor  Horsepower/Standard  Kilowatt  Equivalent 

1/.75  

1.5/1.1   

2/1.5 

3/2.2  

5/3.7  

7.5/5.5  

10/7.5  

15/11   

20/15  

25/18.5  

30/22  

40/30  •. 

50/37  

60/45  

75/55 

100/75  

125/90  

150/110  

200/150  .". 


Nominal  Full  Load  Efficiency 


Open  Motors  (Number  of  poles) 


80.0 

84.0 

85.5 

86.5 

87.5 

88.5 

90.2 

90.2 

91.0 

91.7 

92.4 

93.0 

93.0 

93.6 

93.6 

94.1 

94.1 

94.5 

94.5 


82.5 

84.0 

84.0 

86.5 

87.5 

88.5 

89.5 

91.0 

91.0 

91.7 

92.4 

93.0 

93.0 

93.6 

94.1 

94.1 

94.5 

95.0 

95.0 


82.5 
84.0 
84.0 
85.5 
87.5 
88.5 
89,5 
90.2 
91.0 
91.0 
91.7 
92.4 
93.0 
93.0 
93.0 
93.6 
93.6 
94.5 


Enclosed  Motors  (Numt>er  of  poles) 


80.0 

85.5 

86.5 

87.5 

87.5 

89.5 

89.5 

90.2 

90.2 

91.7 

91.7 

93.0 

93.0 

93.6 

93.6 

94.1 

94.1 

95.0 

95.0 


825 

84.0 

84.0 

87.5 

87.5 

89.5 

89.5  1 

91.0  ] 

91.0 

92.4 

92.4 

930 

93.0 

93.6 

94.1 

94.5 

94.5 

95.0 

95.0 


75.5 
825 
84.0 
85.5 
87.5 
885 
89.5 
90.2 
90.2 
91  0 
91.0 
91.7 
924 
93.0 
93.0 
93.6 
945 
94.5 
95.0 


(FR  Doc.  C9-21119  Filed  1-12-00;  8:45  am) 
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OF  ENERGY 


Federal  Energy  Regulatory 
Commission   ; 

[Project  No.  207^-000] 

USGen  New  England,  Inc.;  Notice 
Modifying  a  Restricted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
Included  in  or  Eligible  for  inclusion  In 
the  National  Register  of  Historic  Places 

Correction 

In  notice  do(  ument  00-319  beginning 
on  page  1149  i  i  tlie  issue  of  Friday, 


January  7,  2000,  the  docket  number 
should  read  as  set  forth  above. 

[FR  Doc.  CO-0319  Filed  1-12-00;  8:45  am] 
BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209823-96] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

Correction 

'    In  notice  document  99-32698, 
beginning  on  page  70761,  in  the  issue  of 
Friday,  December  17, 1999,  in  the 
DATES:  section,  in  the  second  line, 
"January  18,  2000"  should  read 
"February  15,  2000". 

[FR  Doc.  C9-32698  Filed  1-12-00;  8:45  am] 

BILUNG  CODE  1 505-01 -D 


Thursday . 
January  13,  2000 


Part  n  * 

Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  222  and  229 

Use  of  Locomotive  Horns  at  Highway-Rail 
Grade  Crossings;  Proposed  Rule 
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DEPARTMENT 
Federal 


OF  TRANSPORTATION 
Railroad  Administration 


49  CFR  Parts 

[Docket  No 
RIN  2130-AA71 


922  and  229 

FRA-1 999-6439,  Notice  No.  1] 


agency:  Federal 
Administratior 
Transportation 
action:  Notice 


sounded  while 
and  entering  a 
crossing.  The  { 
provide  for  an 
requirement  ir 
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Use  of  Locomotive  Horns  at  Highway- 
Rail  Grade  Crc  ssings 


Railroad 

(FRA).  Department  of 
(DOT), 
of  proposed  rulemaking. 


summary:  FRAlis  proposing  rules  to 
require  that  a  1  )comotive  horn  be 


a  train  is  approaching 
aublic  highway-rail 
roposed  rules  also 
sxception  to  the  above 
circumstances  in  which 
there  is  not  a  s  gnificant  risk  of  loss  of 
life  or  serious  )ersonal  injury,  use  of  the 
locomotive  ho  n  is  impractical,  or 
supplementary  safety  measures  fully 
compensate  fo  •  the  absence  of  the 
warning  provii  led  by  the  horn.  This  rule 
is  required  by  aw. 

DATES:  Writter  Comments:  Comments 
must  be  receivjd  by  May  26,  2000. 
Comments  rec  jived  after  that  date  will 
be  considered  to  the  extent  possible 
without  incun  ing  additionad  expense  or 
delay. 

Public  Hear,  ngs:  FRA  will  hold  public 
hearings  to  rec  eive  oral  comments  from 
interested  parties.  The  dates  and 
specific  locatii  »n  of  hearings  will  be 
announced  in  a  subsequent  Federal 
Register  docui  nent  and  on  FRA's  web 
site  at  http://fi  a. dot.gov.  Cities  in  which 
hearings  will  1  le  held  are  listed  in 
ADDRESSES  sedtion  below. 
ADDRESSES:  \Aritten  Comments:  Anyone 
wishing  to  fih  a  comment  should 
identify  the  Fl  LA  docket  and  notice 
numbers  (Doc  tet  No.  FRA-1999-6439, 
Notice  No.l).  ]omments  should  be  sent 
to  the  Docket  Management  System,  U.S. 
Department  o  Transportation,  room  PL- 
401,  400  Seveith  Street,  S.W.. 
Washington,  II.C.  20590-0001.  Written 
comments  wi  1  be  available  for  public 
review  during  regular  business  hours  at 
the  above  adc  ress  and  through  the 
Internet  at  htt  i://dms.dot.sov. 

Public  Heal  ings:  Public  hearings  will 
be  held  in  the  following  cities:  Los 
Angeles,  Call  omia;  Washington,  D.C.; 
Ft.  Lauderdal ;.  Florida;  Chicago, 
lUinois;  Soutli  Bend,  Indiana;  Berea, 
Ohio;  Pendlel  on,  Oregon;  and  Boston, 
Massachusett ;.  The  specific  location 
and  date  of  e;  ch  hearing  will  be 
announced  ir  a  subsequent  Federal 
Register  doci  ment  and  on  FRA's  web 
site  at  http://^  ra.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ries,  Office  of  Safety,  FRA,  1120 
Vermont  Avenue,  N.W.,  Washington, 
D.C.  20590  (telephone:  202-493-6299); 
or  Mark  Tessler,  Office  of  Chief  Counsel. 
FRA,  1120  Vermont  Avenue,  N.W., 
Washington,  D.C.  20590  (telephone: 
202^93-6038). 
SUPPLEMENTARY  INFORMATION: 

Background 

Approximately  4,000  times  per  year,  a 
train  and  highway  vehicle  collide  at  one 
of  this  country's  262,000  public  and 
private  highway-rail  grade  crossings.  Of 
those  crossings,  more  than  158,0Q0  are 
public  at-grade  crossings — those 
crossings  in  which  a  public  road  crosses 
railroad  tracks  at  grade.  During  the  years 
1994  through  1998,  there  were  21,242 
grade  crossing  collisions  in  the  United 
States.  These  collisions  one  of  the 
greatest  cause  of  death  associated  with 
railroading,  resulting  in  more  than  400 
deaths  each  year.  For  example,  in  the 
1994-1998  period,  2.574  people  died  in 
these  collisions.  Another  8,308  people 
were  injured.  Approximately  50  percent 
of  collisions  at  highway-rail 
intersections  occur  at  those 
intersections  equipped  with  active 
warning  devices  such  as  bells,  flashing 
lights,  or  gates  (approximately  62.000 
crossings). 

Compared  to  a  collision  between  two 
highway  vehicles,  a  collision  with  a 
train  is  eleven  times  more  likely  to 
result  in  a  fatality,  and  five  and  a  half 
times  more  likely  to  result  in  a  disabling 
injury.  The  average  freight  locomotive 
weighs  between  140  and  200  tons, 
compared  to  the  average  car  weight  of 
one  to  two  tons.  Many  freight  trains 
weigh  in  excess  of  ten  thousand  tons. 
Any  highway  vehicle,  even  a  large 
truck,  would  be  crushed  when  struck  by 
a  moving  train.  The  laws  of  physics 
compound  the  likelihood  that  a  motor 
vehicle  will  be  crushed  in  a  collision 
with  a  moving  train.  The  train's  weight, 
when  combined  with  the  likelihood  that 
the  train  will  not  be  able  to  stop  to  avoid 
a  collision,  results  in  severe  injury  or 
death  in  virtually  every  collision  (it 
takes  a  one-hundred  car  train  traveling 
30  miles  per  hour  approximately  half  a 
mile  to  stop — at  50  miles  an  hour  that 
train's  stopping  distance  increases  to 
one  and  a  third  miles). 

FRA  is  responsible  for  ensuring  that 
America's  railroads  are  safe  for  both 
railroad  employees  and  the  public.  FRA 
shares  with  the  public  the  responsibility 
to  confront  the  compelling  facts 
surrounding  grade  crossing  collisions. 

In  1990,  as  part  of  FRA's  crossing 
safety  program,  the  agency  studied  the 
impact  of  train  whistle  bans  (i.e.,  state 
or  local  laws  prohibiting  the  use  of  train 


horns  or  whistles  at  crossings)  on  safety 
in  Florida.  (In  this  document  the  terms 
"whistle"  and  "horn"  are  used 
interchangeably  to  refer  to  the  air 
powered  locomotive  audible  warning 
device  required  to  be  installed  on 
locomotives  by  49  CFR  229.129,  and  to 
steam  whistles  required  to  be  installed 
on  steam  locomotives  by  49  CFR 
230.121.  These  terms  do  not  refer  to  a 
locomotive  bell,  which  has  value  as  a 
warning  to  pedestrians  but  which  is  not 
designed  to  provide  a  warning  over  long 
distances.)  FRA  had  previously 
recognized  the  locomotive  horn's 
contribution  to  rail  safety  by  requiring 
that  lead  locomotives  be  equipped  with 
an  audible  warning  device,  49  CFR 
229.129,  and  exempting  the  use  of 
whistles  from  federal  noise  emission 
standards  "when  operated  for  the 
purpose  of  safety."  49  CFR  210.3(b)(3). 
The  Florida  study,  which  is  discussed 
below  (and  which  has  been  filed  in  the 
docket),  documented  how  failing  to  use 
locomotive  horns  can  significantly 
increase  the  number  of  collisions. 

A.  Who  Is  at  Risk  in  a  Grade  Crossing 
Collision? 

Many  people  have  argued  that 
highway  drivers  who  disobey  the  law 
and  try  to  beat  a  train  through  a  crossing 
should  not  be  protected  at  the  expense 
of  the  peace  and  quiet  of  communities 
that  parallel  railroad  tracks.  FRA 
strongly  agrees  that  drivers  who 
unlawfully  enter  graBe  crossings  should 
be  fined  by  local  police,  but  death  or 
serious  injury  is  simply  not  a  just 
penalty. 

Overlooked  in  this  emotional  debate 
are  the  many  irmocent  victims  of 
crossing  collisions,  including  blameless 
automobile  and  railroad  passengers  and 
railroad  crews  who,  despite  performing 
their  duties  correctly,  are  usually  unable 
to  avoid  the  collisions.  Nationally,  from 
1994  to  1998,  eight  railroad 
crewmembers  died  in  collisions  at 
highway-rail  crossings,  and  570 
crewmembers  were  injured.  Two 
hundred  railroad  passengers  were  also 
injured  and  two  died.  In  Bourbonnais. 
Illinois,  earlier  this  year,  eleven 
innocent  passengers  died  in  their 
sleeper  car  following  a  collision  with  a 
truck  at  a  highway-rail  crossing.  In 
addition,  since  approximately  one-half 
of  all  collisions  occur  at  grade  crossings 
that  are  not  fully  equipped  with 
warning  devices,  some  of  the  drivers 
involved  in  these  collisions  may  have 
been  unaware  of  the  approaching  train. 

Property  owners  living  near  railroad 
rights-of-way  can  also  be  at  risk.  For 
example,  on  December  1,  1992.  in 
Hiebert,  Alabama,  a  freight  train 
collided  with  a  lumber  truck.  Three 
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locomotives  and  nine  rail  cars  were 
derailed,  releasing  10.000  gallons  of 
sulfuric  acid  into  a  nearby  water  supply. 
Residents  living  near  the  derailment  site 
had  to  be  evacuated  because  of  the 
chemical  spill.  Even  where  the 
locomotive  consist  is  not  derailed  in  the 
initial  collision  with  the  highway 
vehicle,  application  of  the  train's 
emergency  brake  can  result  in 
derailment  and  harm  to  persons  and 
property  along  the  right-of-way. 

Law-abiding  motorists  can  also  be 
endangered  in  crossing  collisions.  On 
March  17,  1993,  an  Amtrak  train 
collided  with  a  tanker  truck  in  Fort 
Lauderdale,  Florida.  Five  people  died 
when  8,500  gallons  of  burning  fuel  from 
the  tanker  truck  engulfed  cars  waiting 
behind  the  crossing  gates. 

Highway  passengers  can  also  be 
innocent  victims.  On  December  14, 
1995,  in  Ponchatoula,  Louisiana,  five 
people  were  killed  when  their  truck  was 
hit  by  an  Amtrak  train.  Among  the  dead 
were  three  children  who  were 
passengers  in  the  truck. 

In  making  a  decision  on  the  use  of 
locomotive  horns,  all  of  the  competing 
interests  must  be  reasonably  considered. 
Those  whose  interests  will  be  affected 
by  this  rule  include  those  who  may  be 
disturbed  by  the  sounding  of  locomotive 
horns  and  all  of  those  who  may  suffer 
in  the  event  of  a  collision;  pedestrians 
using  the  crossing;  the  motor  vehicle 
driver  and  passengers,  those  in  adjacent 
vehicles,  train  crews,  and  those  living  or 
working  nearby. 

B.  FRA's  Study  of  the  Florida  Train 
Whistle  Ban 

Effective  July  1,  1984,  Florida 
authorized  local  governments  to  ban  the 
nighttime  use  of  whistles  by  intrastate 
trains  approaching  highway-rail  grade 
crossings  equipped  with  flashing  lights, 
bells,  crossing  gates,  and  highway  signs 
that  warned  motorists  that  train  whistles 
would  not  be  sounded  at  night.  Fla.  Stat. 
§  351.03(4){a)  (1984).  After  enactment  of 
this  Florida  law,  many  local 
jurisdictions  passed  whistle  ban 
ordinances. 

In  August  1990,  FRA  issued  a  study 
of  the  effect  of  the  Florida  train  whistle 
ban  up  to  the  end  of  1989.  The  study 
compared  the  niunber  of  collisions  at 
crossings  subject  to  bans  with  four 
control  groups.  FRA  was  trying  to 
determine  the  impact  of  the  whistle 
bans  and  to  eliminate  other  possible 
causes  for  any  increase  or  decrease  in 
collisions. 

Using  the  first  control  group,  FRA 
compared  collision  records  for  time 
periods  before  and  during  the  bans.  FRA 
found  there  were  almost  three  times 
more  collisions  after  the  whistle  bans 


were  established,  a  195  percent 
increase.  If  collisions  continued  to  occiu- 
at  the  same  rate  as  before  the  bans  began 
taking  effect,  it  was  estimated  that  49 
post-ban  collisions  would  have  been 
expected.  However,  115  post-ban 
collisions  occiured,  leaving  66  crossing 
collisions  statistically  unexplained. 
Nineteen  people  died  and  59  people 
were  injured  in  the  115  crossing 
collisions.  Proportionally,  11  of  the 
fatalities  and  34  of  the  injuries  could  be 
attributed  to  the  66  unexplained 
collisions. 

In  the  second  control  group,  FRA 
found  that  the  daytime  collision  rates 
remained  virtually  unchanged  for  the 
same  highway-rail  crossings  where  the 
whistle  bans  were  in  effect  during 
nighttime  hours. 

The  third  control  group  showed  that 
nighttime  collisions  increased  only  23 
percent  along  the  same  rail  line  at 
crossings  with  no  whistle  ban. 

Finally,  FRA  compared  the  1984 
through  1989  accident  record  of  the 
Florida  East  Coast  Railway  Company 
(FEC),  which,  because  it  was  considered 
an  "intrastate"  carrier  under  Florida 
law,  was  required  to  comply  with  local 
whistle  bans,  with  that  of  the  parallel 
rail  line  of  interstate  carrier.  CSX 
Transportation  Company  (CSX),  which 
was  not  subject  to  the  whistle  ban  law. 
By  December  31,  1989,  511  of  the  EEC's 
600  gate-equipped  crossings  were 
affected  by  whistle  bans.  Collision  data 
from  the  same  period  was  available  for 
224  similarly  equipped  CSX  crossings  in 
the  six  counties  in  which  both  raihoads 
operate.  As  noted  above,  FRA  found  that 
EEC's  nighttime  collision  rate  increased 
195  percent  after  whistle  bans  were 
imposed.  At  similarly  equipped  CSX 
crossings,  the  number  uf  collisions 
increased  67  percent. 

On  July  26,  1991,  FRA  issued  an 
emergency  order  to  end  whistle  bans  in 
Florida.  Notice  of  that  emergency  order 
(Emergency  Order  No.  15)  was 
published  in  the  Federal  Register  at  56 
FR  36190.  FRA  is  authorized  to  issue 
emergency  orders  where  an  unsafe 
condition  or  practice  creates  "an 
emergency  situation  involving  a  hazard 
of  death  or  injury."  49  U.S.C.  20104. 
FRA  acted  after  updating  its  study  with 
1990  and  initial  1991  collision  records 
and  finding  that  another  twelve  people 
had  died  and  thirteen  were  injured  in 
nighttime  collisions  at  whistle  ban 
crossings.  During  this  time,  a  smaller 
study,  conducted  by  the  Public  Utility 
Commission  of  Oregon,  corroborated 
FRA's  findings  and  led  to  the  cessation 
of  state  efforts  to  initiate  a  whistle  ban 
in  Oregon. 

FRA's  emergency  order  required  that 
trains  operated  by  the  FEC  sound  their 


whistles  when  approaching  public 
highway-rail  grade  crossings.  This  order 
preempted  state  and  local  laws  that 
permitted  the  nighttime  ban  on  the  use 
of  lopomotive  horns. 

Twenty  communities  in  Florida 
petitioned  for  a  review  of  the  emergency 
order.  During  this  review,  FRA  studied 
other  potential  causes  for  the  collision 
increase.  FRA's  closer  look  at  the  issue 
strengthened  the  conclusion  that 
whistle  bans  were  the  likely  cause  of  the 
increase. 

For  example,  FRA  subtracted 
collisions  that  whistles  probably  would 
not  have  prevented  from  the  collision 
totals.  Thirty-five  collisions  where  the 
motor  vehicle  was  stopped  or  stalled  on 
the  crossing  were  removed  from  the 
totals.  Eighteen  of  these  collisions 
occurred  before  and  1 7  were  recorded 
diu-ing  the  bans.  When  these  figures 
were  excluded,  the  number  of  colhsions 
in  the  pre-ban  period  changed  from  39 
to  21,  and  the  number  of  collisions  in 
the  post-ban  period  decreased  from  115 
to  98.  Collisions  which  whistles  could 
have  prevented,  therefore,  totaled  98 
collisions  as  compared  to  21  collisions 
in  the  pre-ban  period;  this  represents  a 
367  percent  increase,  compared  to  the 
195  percent  increase  initially  calculated. 

Similarly,  if  collisions  where  the 
motor  vehicle  hit  the  side  of  the  train 
were  also  excluded  (nine  in  the  pre-ban 
period  and  26  in  the  post-ban  period)  as 
being  unlikely  to  have  been  prevented 
by  train  whistles,  the  pre-ban  collision 
count  became  12  versus  72  in  the 
whistle  ban  period.  The  increase  in 
collisions  caused  by  the  lack  of  whistles 
then  became  500  percent. 

FRA's  data,  however,  showed  that, 
before  the  ban,  highway  vehicles  on 
average,  struck  the  sides  of  trains  at  the 
37th  train  car  behind  the  locomotive. 
After  the  ban  took  effect,  26  vehicles 
struck  trains,  and  on  average,  struck  the 
twelfth  train  car  behind  the  locomotive. 
This  indicated  that  motor  vehicles  are 
more  cautious  at  crossings  if  a 
locomotive  horn  is  sounding  nearby. 
Before  the  whistle  bans,  highway 
vehicles  tended  to  hit  the  side  of  the 
train  after  the  whistling  locomotive  had 
long  passed  through  the  crossing.  After 
the  ban  took  effect,  highway  traffic  hit 
the  train  much  closer  to  the  now  silent 
locomotive — at  the  1 2th  car.  The 
number  of  motor  vehicles  hitting  the 
sides  of  trains  also  increased  nearly 
threefold  after  the  ban  was  established. 

FRA  also  considered  collisions 
involving  double  tracked  grade 
crossings  where  two  trains  might 
approach  at  the  same  time.  Since  a 
driver's  view  of  the  second  train  might 
be  blocked,  hearing  the  second  train's 
whistle  could  be  the  only  warning 
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C.  FRA's  Nationwide  Study  of  Train 
Whistle  Bans 

FRA's  Florida  study  raised  the 
concern  that  whistle  bans  could  be 
increasing  collisions  in  other  locations. 
Given  the  wide  difference  between 
grade  crossing  conditions  from  one 
community  to  another,  FRA  did  not 
assume  that  the  Florida  results  would  be 
true  at  every  whistle  ban  crossing.  FRA 
began  a  nationwide  effort  to  locate  grade 
crossings  subject  to  whistle  bans  and 
study  collision  information  for  those 
crossings.  The  Association  of  American 
Railroads  (AAR)  joined  the  FRA  in  that 
effort. 

The  AAR  surveyed  the  rail  industry 
and  found  2,122  public  grade  crossings 
subject  to  whistle  bans  for  some  period 
of  time  between  January  1988  and  June 
30.  1994.  This  total  did  not  include  the 
511  public  crossings  that  were  subject  to 
whistle  bans  in  Florida  that  FRA  had 
already  studied.  The  study  also  did  not 
include  crossings  on  small,  short  line 
railroads,  which  did  not  report  to  the 
AAR.  The  nationwide  survey  found 
whistle  bans  in  27  states  that  affected  17 
railroads.  FRA  studied  collisions 
occurring  between  January  1988,  and 
June  30. 1994. 

Two  thousand  and  four  of  the 
crossings  were  subject  to  24-hour 
whistle  bans.  Another  118  grade 
crossings  were  subject  to  nighttime-only 
bans.  The  states  with  the  largest  number 
of  whistle  ban  crossings  were  Illinois, 
Wisconsin.  Kentucky,  New  York,  and 
Minnesota.  More  than  half  of  the 
crossings  were  on  three  railroads:  CSX, 
Consolidated  Rail  Corporation  (Conrail), 
and  Soo  Line.  A  report  covering  the 

Table  2.— Type  of  Collision 


nationwide  study  was  issued  in  April 
1995.  FRA  found  that  whistle  ban 
crossings  averaged  84  percent  more 
collisions  than  similar  crossings  with  no 
bans.  There  were  948  collisions  at 
whistle  ban  crossings  during  the  period 
studied.  Sixty-two  people  died  in  those 
collisions  and  308  were  injured. 
Collisions  occurred  on  every  railroad 
with  crossings  subject  to  whistle  bans, 
and  in  25  of  the  27  states  where  bans 
were  in  effect. 

Since  the  1995  study,  FRA  has 
continued  to  analyze  relevant  data.  Over 
the  period  of  1992-1996.  there  were  793 
collisions  at  2.366  crossings  subject  to 
whistle  bans.  These  collisions  resulted 
in  the  fatalities  and  injuries  displayed  in 
Table  1.  as  well  as  more  than  $2  million 
in  motor  vehicle  damages. 

Table  1.— Collision  Injuries  and 
Fatalities  by  Type  of  Person  In- 
volved 


Type  of  collision 


vas  killed  in  the  collision 
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c  rossings  the  driver  was 
he  crossing.  Additionally, 
collision  (97%),  a 
(either  active  or  passive) 


every 


ice  I 


was  located  on  the  vehicle's  side  of  the 
crossing.  This  supports  the  theory  that 
the  warning  given  by  the  train  horn 
could  deter  the  motorist  from  entering 
the  crossing. 

Collisions  which  took  place  when  the 
motorist  was  moving  over  the  crossing 
were  more  likely  to  be  fatal  (72%  of  the 
fatalities).  This  type  of  collision  was 
also  more  likely  to  result  in  injury  with 
209  of  the  258  motorist  injuries 
occurring  under  these  circumstances. 
These  are  the  types  of  collisions  the 
proposed  rule  is  designed  to  prevent. 
Motorists  that  fail  to  notice  or  heed  the 
warning  devices  in  place  at  a  crossing 


The  types  of  collisions  which  took 
place  at  whistle  ban  crossings  are  shown 
in  Table  2.  It  is  interesting  to  note  that 
the  mean  train  speed  (train  speed  is 
positively  correlated  with  fatalities) 
varies  by  type  of  collision.  Please  note 
that  the  number  of  fatalities  shown  for 
category  "hit  by  second  train"  are 
included  in  the  other  categories  (97 
fatalities). 


Injuries 


51 

224 

11 


Fatalities 


Mean  train 
speed 


15.5 
25.4 
28.5 


may  be  deterred  by  the  sound  of  a  trmn 
horn.  The  motorist  is  also  given 
information  by  the  horn  about  the 
proximity,  speed,  and  direction  of  the 
train. 

Collisions  occurred  on  every  railroad 
with  crossings  subject  to  whistle  bans, 
and  in  25  of  the  27  states  where  bans 
were  in  effect. 

FRA's  study  indicated  that  the 
installation  of  automatic  traffic  gates  at 
crossings  with  whistle  bans  was  more 
than  twice  the  national  average.  Forty 
percent  of  the  whistle  ban  crossings  had 
gates  compared  to  1 7  percent  nationally. 
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FRA  found  831  crossings  where 
whistle  sounding  had  at  one  time  been 
in  effect,  but  where  the  practice  had 
changed  during  the  January  1988 
through  June  1994  study  period.  In  87 
percent  of  the  cases,  bans  were  no 
longer  in  effect.  A  "before-and-after" 
analysis  comparing  collision  rates 
showed  an  average  of  38  percent  fewer 
collisions  when  whistles  were  sounded 
indicating  that  whistles  had  a  .38 
effectiveness  rate  in  reducing  collisions. 
This  finding  paralleled  the  Florida 
experience. 

FRA  also  rated  whistle  ban  grade 
crossings  according  to  an  "Accident 
Prediction  Formula."  The  formula 
predicts  the  statistical  likelihood  of 
having  a  collision  at  a  given  highway- 
rail  grade  crossing.  The  physical 
characteristics  of  each  crossing  were 
considered  in  the  formula,  including  the 
number  of  tracks  and  highway  lanes, 
types  of  warning  devices,  urban  or  rural 
location,  and  whether  the  roadway  was 
paved.  Also  considered  were 
operational  aspects,  such  as,  the  niunber 
of  highway  vehicles,  and  the  number, 
type,  time  of  day,  and  maximum  speed 
of  trains  using  the  crossing.  The  formula 
was  developed  using  data  from 
thousands  of  collisions  spanning  many 
years.  FRA  then  ranked  the  167,000 
public  crossings  in  the  national 


inventory  at  that  time  in  an  identical 
manner.  Both  the  whistle  bah  crossings 
and  the  national  inventory  crossings 
were  then  placed  into  one  of  ten  groups 
ranging  from  low-risk  to  high-risk. 

FjRA  compared  the  number  of 
collisions  occurring  within  each  of  the 
ten  groups  of  crossings,  over  a  five  year 
period  from  1989  through  1993,  and 
found  that  for  nine  out  of  the  ten  risk 
groups,  the  whistle  ban  crossings  had 
significantly  higher  collision  rates  than 
the  crossings  with  no  whistle  bans.  On 
average,  the  risk  of  a  collision  was 
found  to  be  84  percent  greater  at 
crossings  where  train  horns  were 
silenced.  Another  way  to  interpret  this 
difference  would  be  to  say  that 
locomotive  horns  had  a  .46  effectiveness 
rate  in  reducing  the  rate  of  collisions. 

FRA  was  concerned  about  the  higher 
risk  disclosed  by  the  nationwide  study. 
From  its  vantage  point,  FRA  was  able  to 
see  the  elevated  risk  associated  with 
whistle  bans,  which  might  not  be 
apparent  to  local  conununities.  While 
crossing  collisions  are  infrequent  events 
at  individual  crossings,  the  nationwide 
study,  and  the  experience  in  Florida, 
showed  they  were  much  less  infrequent 
when  train  horns  were  not  soimded. 

FRA  conducted  an  outreach  program 
in  order  to  promptly  share  this 
information  with  all  commiuiities  where 


bans  were  in  effect.  In  addition  to 
issuing  press  releases  and  sending 
informational  letters  to  various  parties, 
FRA  met  with  commimity  officials  and 
participated  in  town  meetings.  Along 
with  the  study's  findings,  information 
about  the  upcoming  rule  requiring  the 
soiuiding  of  train  horns  was  presented, 
including  provisions  for  supplementary 
safety  measures  that  coidd  be 
implemented  by  commimities  to 
compensate  for  silenced  train  horns  and 
allow  bans  to  remain  in  effect. 

From  the  outreach  effort.  FRA  gained 
a  clearer  imderstanding  of  local 
concerns  and  issues.  Many  of  those 
concerns  were  expressed  in  person  and 
others  were  submitted  in  vmting  to 
FRA's  whisde  ban  docket.  Another 
result  of  the  outreach  effort  was  the 
identification  of  664  additional 
crossings  that  were  subject  to  whistle 
bans,  but  not  included  in  the 
nationwide  study.  About  95  percent  of 
these  were  located  in  the  city  and 
suburbs  of  Chicago,  Illinois.  Many  carry 
a  high  volume  of  commuter  rail  traffic. 

Recently,  FRA  updated  its  analysis  of 
the  safety  at  whistle  ban  crossings, 
expanding  it  to  include  data  for  all  the 
Chicago  area  crossings  as  well  as  for  a 
few  other  newly  identified  locations. 
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crossings  in  the  national  inventory 
using  the  ten  range  risk  level  method 
used  in  the  original  study. 

The  analysis  showed  that  an  average 
of  62  percent  more  collisions  occurred 
at  whistle  ban  crossings  equipped  with 
automatic  gates  and  flashing  lights  than 
at  similarly  equipped  crossings  across 
the  nation  widiout  bans.  FRA  will  use 
this  value  as  the  increased  risk 
associated  with  whistle  bans  instead  of 
the  84  percent  cited  in  the  Nationwide 
Study  of  Train  Whistle  Bans  released  in 
April  1995.  FRA  believes  that  62 
percent  is  appropriate  because  it 
represents  the  elevated  risk  associated 
with  crossings  with  automatic  gates  and 
flashing  lights,  which  are  the  only 
category  of  crossings  that  will  be  eligible 
for  "quiet  zones"  (except  for  certain 
crossings  where  train  speeds  do  not 
exceed  15  miles  per  hoiu-). 

The  updated  analysis  also  indicated 
that  whistle  ban  crossings  without  gates, 
but  equipped  with  flashing  light  signals 
and/or  other  types  of  active  warning 
devices,  on  average,  experienced  119 
percent  more  collisions  than  similarly 
equipped  crossings  without  whistle 
bans.  This  finding  made  it  clear  that  the 
train  horn  was  highly  effective  in 
deterring  collisions  at  non-gated 
crossings  equipped  only  with  flashing 
lights.  The  only  exception  to  this 


finding  was  in  the  Chicago  area  where 
collisions  were  16  percent  less  frequent. 
This  is  a  puzzling  anomaly.  One 
possible  explanation  for  this  result  is 
that  more  than  200  crossings 
(approximately  one  third  of  the 
crossings  in  Chicago)  still  included  in 
the  DOT/AAR  National  Inventory  have 
in  all  likelihood  been  closed.  They 
would  continue  to  be  included  in  the 
Inventory  until  reported  closed  by  state 
or  raihoad  officials.  (At  this  time 
submission  of  grade  crossing  inventory 
data  to  FRA  is  voluntary  on  the  part  of 
states  and  railroads.)  FRA  believes  this 
could  contribute  to  the  low  collision 
count  for  Chicago  area  crossings  without 
gates.  Collisions  cannot  occiu:  at 
crossings  that  have  been  closed.  The 
retention  of  closed  crossings  in  the 
inventory  would,  therefore,  have  the 
effect  of  incorrectly  reducing  the 
calculated  collision  rate  for  the  Chicago 
area  crossings. 

In  comparing  the  collision  differences 
at  crossings  with  gates  and  those 
without  gates,  FRA  foimd  that  about  55 
percent  of  the  collisions  at  crossings 
with  gates  occurred  when  motorists 
deliberately  drove  around  lowered 
gates.  These  collisions  occurred  128 
percent  more  often  at  crossings  with 
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whistle  bans  than  at  other  crossings. 
Another  18  percent  of  the  collisions 
occurred  while  motorists  were  stopped 
on  the  crossings,  probably  waiting  for 
vehicles  ahead  to  move  forward.  There 
were  smaller  percentages  of  collisions 
involving  stalled  and  abandoned 
vehicles.  Suicides  are  not  included  in 
the  collision  counts.  At  crossings 
equipped  with  flashing  signal  lights 
and/or  other  active  warning  devices,  but 
not  gates,  collisions  occurred  119 
percent  more  often  at  crossings  subject 
to  bans.  A  distinction  should  be  made 
between  the  two  circumstances.  In  the 
case  of  lowered  gates,  it  is  the  motorist's 
decision  to  circumvent  a  physical 
barrier  to  take  a  clearly  unsaJfe  and 
unlawful  action  that  can  result  in  a 
collision.  However,  in  the  case  of 
crossings  with  flashing  light  signals 
and/or  other  active  devices,  collisions 
may  be  more  the  result  of  a  motorist's 
error  in  judgement  rather  than  a 
deliberate  violation  of  the  state's  motor 
vehicle  laws.  The  ambiguity  of  flashing 
lights  at  crossings,  which  in  other  traffic 
control  situations  indicate  that  the 
motorist  may  proceed  after  stopping, 
when  safe  to  do  so,  coupled  with  the 
difficulty  of  correctly  judging  the  rate  of 
approach  of  a  large  object  such  as  a 
locomotive,  may  contribute  to  this 
phenomenon.  FRA's  collision  data  show 
that  the  added  warning  provided  by  the 
train  horn  is  most  critical  at  crossings 
without  gates  but  which  are  equipped 
with  other  types  of  active  warning 
devices. 

By  separating  crossings  according  to 
the  different  categories  of  warning 
devices  installed,  FRA  has  been  better 
able  to  identify  the  level  at  which 
locomotive  horns  increase  safety  at 
gated  crossings  and  thus  the  level  at 
which  substitutes  for  the  horn  must  be 
effective  in  order  to  fully  compensate 
for  the  lack  of  a  horn  at  those  crossings. 
For  crossings  with  passive  signs  as  the 
only  type  of  warning  device,  the 
updated  study  indicated  an  average  of 
27  percent  more  collisions  for  crossings 
subject  to  whistle  bans.  This  is  the 
smallest  difference  identified  between 
crossings  with  and  without  whistle 
bans.  These  crossings  account  for  about 
one  fourth  of  the  crossings  with  whistle 
bans.  Typically,  they  are  the  crossings 
with  the  lowest  aggregate  risk  of 
collision  because  the  installation  of 
active  warning  devices  usually  follows 
a  sequence  where  the  highest  risk 
crossings  are  equipped  first.  Two 
determinants  of  crossing  risk  are  the 
amount  of  train  traffic  and  highway 
traffic  at  a  crossing.  Often,  crossings 
with  only  passive  warning  devices  are 
located  on  seldom  used  sidings  and 
industrial  tracks  and/or  on  highways 


with  relatively  low  traffic  levels.  FRA 
believes  this  may  be  the  reason  that  the 
difference  in  the  numbers  of  collisions 
at  whistle  ban  and  non-ban  crossings  is 
so  much  less  than  for  the  other  crossing 
categories.  For  crossings  with  passive 
warnings  where  trains  do  not  exceed  15 
miles  per  hour  and  where  railroad 
personnel  use  flags  to  warn  motorists  of 
the  approach  of  a  train,  whistle  bans 
would  entail  a  small  risk  of  a  collision 
resulting  in  an  injury.  However,  at 
crossings  with  passive  warnings  and 
with  higher  train  speeds,  motorists 
would  have  no  warning  of  the  approach 
of  a  train  if  the  train  horn  were  baimed. 
At  such  crossings,  in  order  to  ensure 
their  safety,  motorists  must  search  for 
and  recognize  an  approaching  train,  and 
then  visually  judge  whether  it  is 
moving,  and  if  so,  estimate  its  arrival 
time  at  the  crossing,  all  based  only  on 
visual  information  which  may  be 
impaired  by  hills,  structures,  vegetation, 
track  curvature,  road  curvature  as  well 
as  by  sun  angle,  weather  conditions,  or 
darkness.  The  driver's  decision  to  stop 
must  be  made  at  a  point  sufficiently  in 
advance  of  reaching  the  crossing  to 
accommodate  the  vehicle's  stopping 
distance.  If  other  vehicles  are  following, 
a  sudden  decision  to  stop  could  result 
in  a  rear-end  collision  with  the  vehicle 
being  pushed  into  the  path  of  the  train. 
While  FRA's  data  indicates  that  the 
smallest  increase  in  collision  fi-equency 
is  associated  with  whistle  bans  at 
passive  crossings,  logic  suggests  that  the 
banning  of  train  horns  at  passive 
crossings  could  entail  a  much  more 
significant  safety  risk  per  unit  of 
exposiue  (vehicle  crossings  per  train 
movement).  Without  the  audible  train 
horn  warning,  motorists  would  have  no 
indication  of  the  imminent  arrival  of  a 
train  beyond  what  they  could  determine 
visually.  For  motorists  imfamiliar  with 
whistle  bans  who  encounter  passive 
crossings  where  horns  are  not  sounded, 
there  would  be  an  even  greater  risk. 

The  conclusions  drawn  from  the  1995 
Nationwide  Study  and  its  recent  update 
have  helped  determine  th©irequirements 
of  this  rule.  FRA  appreciates  the 
assistance  and  cooperation  of  the  many 
organizations  and  individuals  who 
contributed  to  this  effort  by  reporting 
whistle  ban  locations,  compiling  data, 
researching  ordinances,  and  sharing 
their  concerns,  ideas,  and  opinions. 

D.  Congressional  Action 

After  reviewing  FRA's  Florida  study. 
Congress  addressed  the  issue.  On 
November  2,  1994,  Congress  passed  the 
Swift  Rail  Development  Act,  Public  Law 
103-440  ("Act")  which  added  section 
20153  to  title  49  of  the  United  States 
Code.  The  Act  requires  the  use  of 


locomotive  horns  at  grade  crossings,  but 
gives  FRA  the  authority  to  make 
reasonable  exceptions.  Section  20153  of 
title  49  of  the  United  States  Code  states 
as  follows: 

"§  20153.  Audible  warning  at 
highway-rail  grade  crossings. 

^'(a)  DEnNITIONS.— As  used  in  this 
section — 

"(1)  The  term  "highway-rail  grade 
crossing"  includes  any  street  or 
highway  crossing  over  a  line  of  railroad 
at  grade; 

'  (2)  The  term  "locomotive  horn" 
refers  to  a  train-borne  audible  warning 
device  meeting  standards  specified  by 
the  Secretary  of  Transportation;  and 

"(3)  The  term  "supplementary  safety 
measure"  refers  to  a  safety  system  or 
procedure,  provided  by  the  appropriate 
traffic  control  authority  or  law 
enforcement  authority  responsible  for 
safety  at  the  highway-rail  grade 
crossing,  that  is  determined  by  the 
Secretary  to  be  an  effective  substitute  for 
the  locomotive  horn  in  the  prevention  of 
highway-rail  casualties.  A  traffic  control 
arrangement  that  prevents  careless 
movement  over  the  crossing  [e.g..  as 
where  adequate  median  barriers  prevent 
movement  aroiuid  crossing  gates 
extending  over  the  full  width  of  the 
lanes  in  the  particular  direction  of 
travel),  and  that  conforms  to  standards 
prescribed  by  the  Secretary'  under  this 
subsection,  shall  be  deemed  to 
constitute  a  supplementary  safety 
measure.  The  following  do  not, 
individually  or  in  combination, 
constitute  supplementary  safety 
measures  within  the  meaning  of  this 
subsection:  standard  traffic  control 
devices  or  arrangements  such  as 
reflectorized  crossbucks,  stop  signs, 
flashing  lights,  flashing  lights  with  gates 
that  do  not  completely  block  travel  over 
the  line  of  railroad,  or  traffic  signals. 

"(b)  REQUIREMENT.— The  Secretary 
of  Transportation  shall  prescribe 
regulations  requiring  that  a  locomotive 
horn  shall  be  sounded  while  each  train 
is  approaching  and  entering  upon  each 
public  highway-rail  grade  crossing. 

"(c)  E)&EPTION.— (1)  In  issuing  such 
regulations,  the  Secretary  may  except 
from  the  requirement  to  sound  the 
locomotive  horn  any  categories  of  rail 
operations  or  categories  of  highway-rail 
grade  crossings  (by  train  speed  or  other 
factors  specified  by  regulation) — 

"(A)  Tnat  the  Secretary  determines 
not  to  present  a  significant  risk  with 
respect  to  loss  of  life  or  serious  personal 
injury; 

"(B)  For  which  use  of  the  locomotive 
horn  as  a  warning  measure  is 
impractical;  or 

'  (C)  For  which,  in  the  judgment  of  the 
Secretary,  supplementary  safety 
measures  fully  compensate  for  the 
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absence  of  the  v  raming  provided  by  the 
locomotive  hon  i. 

"(2)  In  order  I  o  provide  for  safety  and 
the  quiet  of  con  munities  affected  by 
train  operations ,  the  Secretary  may 
specify  in  such  regulations  that  any 
supplementeiry  safety  measures  must  be 
applied  to  all  h  ghway-rail  grade 
crossings  withii  i  a  specified  distance 
along  the  railroi  d  in  order  to  be 
excepted  from  t  le  requirement  of  this 
section. 

"(d)  APPLICi'  TION  FOR  WAIVER  OR 
EXEMPTION.-  Notwithstanding  any 
other  provision  of  this  subchapter,  the 
Secretary  may  i  ot  entertain  an 
application  for  waiver  or  exemption  of 
the  regulations  ssued  under  this  section 
unless  such  apj  lication  shall  have  been 
submitted  joint  y  by  the  railroad  carrier 
owning,  or  com  rolling  operations  over, 
the  crossing  am  I  by  the  appropriate 
traffic  control  a  jthority  or  law 
enforcement  au  thority.  The  Secretary 
shall  not  grant  i  iny  such  application 
unless,  in  the  ji  dgment  of  the  Secretary, 
the  application  demonstrates  that  the 
safety  of  highw  jy  users  will  not  be 
diminished. 

"(e)  DEVELO  PMENT  OF 
SUPPLEMENTARY  SAFETY 
MEASURES.—  1)  In  order  to  promote 
the  quiet  of  cor  ununities  affected  by  rail 
operations  and  the  development  of 
innovative  safe  :y  measures  at  highway- 
rail  grade  cross  ngs,  the  Secretary  may, 
in  connection  \  /ith  demonstration  of 
proposed  new   upplementary  safety 
measures,  order  railroad  carriers 
operating  over  me  or  more  crossings  to 
cease  temporar  ly  the  sounding  of 
locomotive  hoi  ns  at  such  crossings.  Any 
such  measures  shall  have  been  subject 
to  testing  and  e  valuation  and  deemed 
necessary  by  ti  e  Secretary  prior  to 
actual  use  in  li  ju  of  the  locomotive 
horn. 

"(2)  The  Sec  etary  may  include  in 
regulations  issi  led  under  this  subsection 
special  proced  ires  for  approval  of  new 
supplementary  safety  measures  meeting 
the  requiremer  ts  of  subsection  {c)(l)  of 
this  section  fol  owing  successful 
demonstration  of  those  measures. 

"(f)  SPECIFIi :  RULES.— The  Secretary 
may,  by  regulation,  provide  that  the 
following  cros;  ings  over  railroad  lines 
shall  be  subjec  t,  in  whole  or  in  part,  to 
the  regulations  required  under  this 
section: 

"(1)  Private  lighway-rail  grade 
crossings. 
"(2)  Pedestr  an  crossings. 
"(3)  Crossin  ;s  utilized  primarily  by 
nonmotorized  vehicles  and  other  special 
vehicles. 

"(g)  ISSUA^  CE.— The  Secretary  shall 
issue  regulatic  ns  required  by  this 
section  pertaii  ling  to  categories  of 


highway-rail  grade  crossings  that  in  the 
judgment  of  the  Secretary  pose  the 
greatest  safety  hazard  to  rail  and 
highway  users  not  later  than  24  months 
following  the  date  of  enactment  of  this 
section.  The  Secretary  shall  issue 
regulations  pertaining  to  any  other 
categories  of  crossings  not  later  than  48 
months  following  the  date  of  enactment 
of  this  section. 

"(h)  IMPACT  OF  REGULATIONS.— 
The  Secretary  shall  include  in 
regulations  prescribed  under  this 
section  a  concise  statement  of  the 
impact  of  such  regulations  with  respect 
to  the  operation  of  section  20106  of  this 
title  (national  uniformity  of  regulation). 

"(i)  REGULATIONS.— In  issuing 
regulations  under  this  section,  the 
Secretary — 

"(1)  Shall  take  into  account  the 
interest  of  communities  that — 

(A)  Have  in  effect  restrictions  on  the 
sounding  of  a  locomotive  horn  at 
highway-rail  grade  crossings;  or 

(B)  Have  not  been  subject  to  the 
routine  (as  defined  by  the  Secretary) 
sounding  of  a  locomotive  horn  at 
highway-rail  grade  crossings; 

"(2)  Shall  work  in  partnership  with 
affected  communities  to  provide 
technical  assistance  and  shall  provide  a 
reasonable  amount  of  time  for  local 
communities  to  install  supplementary 
safety  measures,  taking  into  account 
local  safety  initiatives  (such  as  public 
awareness  initiatives  and  highway-rail 
grade  crossing  traffic  law  enforcement 
programs)  subject  to  such  terms  and 
conditions  as  the  Secretary  deems 
necessary,  to  protect  public  safety;  and 

"(3)  May  waive  (in  whole  or  in  part) 
any  requirement  of  this  section  (other 
than  a  requirement  of  this  subsection  or 
subsection  (j))  that  the  Secretary 
determines  is  not  likely  to  contribute 
significantly  to  public  safety. 

"(j)  EFFECTIVE  DATE  OF 
REGULATIONS.— Any  regulations 
under  this  section  shall  not  take  effect 
before  the  365th  day  following  the  date 
of  publication  of  the  final  rule."  The  last 
two  subsections  of  section  20153  were 
added  on  October  9,  1996  when  section 
20153  was  amended  by  Pubfic  Law  104- 
264. 

E.  Rulemaking 

When  conducting  a  rulemaking,  FRA 
must  follow  the  Administrative 
Procedure  Act  (5  U.S.C.  553  et  seq.) 
(APA).  The  APA  generally  requires  that 
FRA  allow  all  interested  parties  to 
review  and  comment  on  any  proposed 
rule.  Thus,  by  this  notice,  FRA  is 
providing  the  public  an  opportunity  to 
study  the  proposed  rule  and  comment 
on  it.  Based  on  comments  and  testimony 
provided  in  response  to  this  notice,  FRA 


will,  after  the  close  of  the  comment 
period,  determine  what  action  to  take. 

There  are  two  ways  for  you  to  share 
with  FRA  your  opinions,  experience  or 
information  about  locomotive  horns. 
First,  the  FRA  can  receive  letters  and 
other  written  remarks  or  reports.  FRA 
places  all  of  these  comments  in  one 
place,  the  rulemaking  docket.  Please 
include  the  docket  number  on  all 
comments  submitted  in  response  to  this 
notice.  The  docket  number  for  this 
rulemaking  is  "Docket  Number  FRA- 
1999-6439."  All  written  comments  are 
placed  in  the  docket,  including 
scientific  and  technical  reports  on 
which  FRA  substantially  relied  when 
preparing  the  proposed  rule.  For 
example,  the  docket  for  this  rulemaking 
includes,  among  many  documents, 
copies  of  FRA's  Florida  and  nationwide 
"whistle  ban  studies.  The  public  is  free 
to  inspect  the  rulemaking  docket  diuing 
regular  business  hoiu-s  at  the  address 
listed  above.  Additionally,  all 
documents  in  the  docket  are  now 
available  online  at  http://dms.dot.gov. 

The  second  way  to  make  a  comment 
on  this  rulemaking  is  to  attend  one  of 
the  scheduled  public  hearings.  The 
hearings  will  provide  interested  parties 
an  opportimity  for  an  oral  presentation. 
FRA  will  have  a  court  reporter  record 
each  public  hearing  and  will  place  a 
copy  of  the  transcript  of  each  hearing 
into  the  docket.  FRA  will  review  all 
written  comments  and  testimony 
provided  in  the  public  hearings. 

F.  Comments  Received  by  FRA 

Because  of  the  great  interest  in  this 
subject  throughout  various  areas  of  the 
country,  FRA  has  been  involved  in  an 
extensive  outreach  program  to  inform 
those  commimities  which  presently 
have  whistle  bans  of  one  type  or  another 
in  effect.  FRA  staff  has  attended  a  large 
number  of  meetings  with  local  officials 
and  citizens.  FHA  has  also  held  a 
number  of  public  meetings  to  discuss 
the  issues  and  to  receive  information 
from  the  public.  FRA  broke  from 
tradition  and  established  a  public 
docket  before  formal  initiation  of 
rvdemaking  proceedings  in  order  to 
enable  citizens  and  local  officials  to 
comment  on  how  FRA  might  implement 
the  Act  and  to  provide  insight  to  FRA. 
Establishment  of  the  docket  also 
enabled  members  of  the  public  to  leam 
what  other  interested  parties  thought 
about  this  subject.  The  vast  majority  of 
commenters  were  in  favor  of  quiet  zones 
in  their  communities.  A  number  were  in 
favor  of  the  use  of  foiu'-quadrant  gates 
at  affected  crossings,  while  one  person 
favored  the  less  expensive  cirticulated 
gates  rather  than  four-quadrant  gates. 
Some  commenters  indicated  how  they 
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think  the  Act  should  be  amended.  Of 
course,  new  legislative  enactments  are 
beyond  the  scope  of  this  rulemaking, 
and  FRA  must  implement  the  law  as  it 
now  reads. 

Some  commenters  expressed  the 
belief  that  state  and  localities  were  best 
suited  to  make  the  decisions  regarding 
exemptions  from  the  requirement  that 
trains  sound  horns  at  crossings.  A 
representative  of  the  City  of  Portland, 
Maine  wants  the  Act  amended  to 
empower  the  appropriate  transportation 
agency  for  each  state  to  grant  local 
municipalities  exemptions,  since  these 
officials  "are  better  able  to  properly 
assess  the  merits  of  any  local 
community  request  for  such  a  waiver." 
Examples  of  such  exemptions  that 
would  be  appropriate,  according  to  this 
official,  would  be  cases  where  th^ 
crossings  are  adequately  protected,  train 
speeds  are  no  more  than  30  miles  per 
hour  and  vehicle  speed  is  35  miles  per 
hour  or  less.  This  commenter  also  stated 
that  all  crossings  which  are  flagged  by 
the  train  crews  or  where  the  train  crew 
activates  the  crossing  signal  should  be 
exempt  from  locomotive  horns. 
Similarly,  the  Maine  Department  of 
Transportation  believes  that  "the  State's 
regulatory  process  should  be  retained 
imder  any  rules  proposed  *   *   *."The 
state  requests  that  an  exception  imder 
the  Act  be  granted  to  those  states  which, 
either  by  an  adjudicatory  process  or  by 
rulemaking,  permit  train  whistling  to  be 
discontinued. 

The  Chairman  of  the  Board  of 
Selectmen  of  the  town  of  Acton, 
Massachusetts  expressed  strong 
opposition  to  the  retiun  of  locomotive 
horns,  and  urged  that  FRA  issue 
regulations  "so  that  each  state  coidd 
make  its  own  determination  as  to  the 
appropriate  level  of  safety  devices 
needed  at  each  grade  crossing." 
Similarly,  a  Wisconsin  state 
representative  requests  that  FRA 
"empower  states  with  the  available 
expertise,  such  as  Wisconsin's  Office  of 
the  Commissioner  of  Raihoads,  to  make 
their  own  rules.  The  states,  better  than 
the  federal  government,  know  the  local 
conditions  and  have  contact  with  the 
citizens  who  are  represented  direcdy  in 
the  State  Legislatiue."  This  same 
legislator  closed  his  comment  by  stating 
that  "I  hope  this  letter  reaches  a  hiunan 
being  who  will  read  it  and  I  hope  it  will 
go  to  a  deliberative  body  who  truly  cares 
about  the  true  needs  of  our  citizens." 
FRA  wishes  to  assure  the  writer,  and  the 
public  generally,  that  indeed  we  do  care 
about  the  needs  of  our  citizens.  In 
addition  to  the  citizens  who  may  be 
disturbed  by  locomotive  horns,  we  are 
concerned  about  the  safety  of  the  driver 
of  a  car  at  a  grade  crossing,  the  driver's 


innocent  passengers,  members  of  train 
crews,  as  well  as  nearby  residents  who 
may  be  injiued  by  collisions  at 
crossings.  The  intent  of  this  rule  is  to 
help  provide  for  safe  grade  crossings 
without  unduly  burdening  nearby 
residents. 

A  number  of  commenters  felt  that 
costs  associated  with  alternative  safety 
measures  should  be  borne  by  parties 
other  than  the  local  or  state  government. 
A  Massachusetts  state  senator  stated 
that  FRA  should  require  the  railroad  to 
assiune  the  costs  associated  with  two 
crossings  in  his  town.  An  organization 
of  bed  and  breakfast  owners  in 
Vicksbiug,  Mississippi  objected  to  what 
they  described  as  "intense  noise"  from 
local  trains.  The  group  urged  that  FRA 
"adopt  a  liberal  policy  permitting 
alternative  grade  crossina  safety  devices 
that  would  eliminate  the|ieed  for  the 
train  horns."  The  group  added,  "Of 
course,  a  financial  assistance  program  to 
accomplish  these  alternatives  is  also 
essential."  The  Tov^rn  of  Ashland, 
Massachusetts  argues  that  the  railroad's 
cost  of  doing  business  should  not  be 
transferred  to  the  tovvrn  and  taxpayers. 
"Responsibility  for  this  (measiues  to 
minimize  disruption  caused  by  these 
crossings]  must  be  put  squarely  on  the 
operators  of  the  railroad.  *   *   *" 

Two  commenters  have  raised  the 
issue  as  to  whether  rural  and  urban 
areas  shoidd  be  treated  in  the  same 
maimer.  One  commenter  stated  that 
"the  Act  no  doubt  should  apply  in  full 
force  to  rural  sections  of  America,  but 
such  provisions  are  quite  out  of  line 
with  the  logical  treatment  of  those  areas 
of  the  land  where  the  population  is  far 
heavier."  Another  commenter  urged 
FRA  to  establish  maximum  decibel 
levels  for  locomotive  horns  which 
"should  be  considerably  lower  in  urban 
areas  than  in  sparsely  populated  nu-al 
areas." 

Various  commenters  have  proposed 
that  specific  provisions  be  contained  in 
FRA's  regulations.  One  commenter 
proposes  that  the  regulation  be  waived 
for  any  crossing  within  300  yards  of  a 
residence. 

Many  commenters  expressed  the  view 
that  many  conununities  with  present 
whistle  bans  have  excellent  safety 
records  and  therefore  sounding  of 
locomotive  horns  will  only  disrupt 
residents'  lives  with  no  real  impact  on 
safety.  The  city  attorney  for  Bellevue, 
Iowa  indicated  that  the  railroad  tracks 
run  down  the  center  of  a  main  street  in 
the  city.  He  points  out  that  slow  train 
speed,  locomotives  equipped  with  ditch 
lights,  stop  signs  at  crossings,  and  the 
sounding  of  the  locomotive  bell  all  have 
contributed  to  only  5  collisions,  one 
injury,  and  no  fatadities  in  almost  7 


years  of  train  traffic  averaging  8  trains 
a  day.  He  claims  that  locomotive  horns 
along  the  15  crossings  in  town  will  have 
a  minimal  affect  on  safety,  but  will  have 
a  maximum  effect  on  the  quality  of  life 
of  most  of  Bellevue's  residents. 
Similarly,  the  mayor  of  Batayia,  Illinois 
indicated  that  because  the  city  has  a 
good  rail  safety  record,  the  "whistle 
blowring  standards  that  have  been  set 
forth  in  this  Act  are  not  necessitated  and 
would  cause  unnecessary  discomfort  to 
our  constituency."  These  commenters, 
along  with  others,  recommend  that  a 
community's  safety  record  be  a  factor  in 
determining  whether  locomotive  horns 
need  to  be  sounded. 

FRA  has  received  many  comments 
from  Chicago  area  municipal  groups 
representing  suburban  areas  in  which, 
for  the  most  part,  locomotive  horns  are 
not  routinely  sounded.  The  Chicago 
Area  Transportation  Study  conducted 
by  the  Council  of  Mayors  states  that  it 
represents  over  200  cities  and  villages 
with  over  4  million  residents  outside  of 
Chicago.  The  study  authors 
recommended  that  FRA's  regulations 
include  provisions  for:  (1)  Accident 
reduction  programs  tailored  to  the 
magnitude  and  type  of  accident 
experience  at  individual  crossings;  (2) 
recognition  of  the  effectiveness  of 
enhanced  enforcement  of  existing  rail 
safety  laws  and  public  education 
programs;  (3)  use  of  less  costly  physical 
barriers  such  as  flexible  median 
delineator  i.'bes  and  articiUated  railroad 
crossing  gates,  (4)  use  of  strobe  lights 
and  more  visible  paint  schemes  on 
locomotives  and  cab  car  fronts  and 
reflective  delineators  on  the  sides  of 
raihoad  cars;  and  (5)  exemptions  from 
locomotive  horns  if  a  community  or 
subregion's  accident  experience  is 
under  a  specified  threshold.  These 
proposals  were  echoed  by  the  West 
Central  Municipal  Conference  and  the 
West  Suburban  Mass  Transit  District, 
both  of  suburban  Chicago. 

Another  association  of  suburban 
Chicago  local  governments,  the  DuPage 
[County]  Mayors  and  Managers 
Conference,  emphasized  the  large 
niunber  of  rail  lines,  large  number  of 
daily  train  movements  and  high  volume 
of  pedestrian  and  motor  vehicle 
movements  over  area  grade  crossings. 
The  Conference  pointed  out  that  the 
citizens  have  grown  to  rely  on 
locomotive  horns  in  cases  of  impending 
danger,  not  for  warning  of  the  routine 
approach  of  a  train.  The  Conference 
indicates  a  downward  trend  in  grade 
crossing  collisions  over  the  past  ten 
years,  and  attributes  a  significant 
portion  of  that  decline  to  stepped-up 
law  enforcement  efforts  by 
municipalities  and  more  focused  public 
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State  Department  of  Transportation  in 
meetings  with  city  officials  and  citizens 
from  South  Bend  and  Mishawaka, 
Indiana,  to  consider  the  implications  of 
the  forthcoming  rulemaking  on  those 
communities,  where  whistle  bans  are  in 
place  over  most  crossings.  Concern  was 
expressed  that  residents  along  the 
railroad  would  have  to  "pay  the  price" 
for  violation  of  warning  systems  by 
individual  motorists.  Serious  crashes 
had  occurred  along  the  Conrail  line  that 
bisects  these  cities,  and  options  were 
reviewed  for  making  improvements  that 
might  offset  the  train  horn.  Cost  was 
identified  as  a  critical  issue  for  the  local 
governments. 

The  office  of  Senator  Edward 
Kennedy  convened  a  meeting  involving 
FRA  senior  staff  early  in  the  agency's 
outreach  effort  that  was  attended  by 
several  elected  officials,  who  expressed 
concern  over  the  prospective 
rulemaking.  Senior  FRA  staff  members 
attended  separate  district  meetings  in 
Massachusetts  convened  by  Rep.  Martin 
Meehan  and  Rep.  John  Tierney.  These 
congressional  districts  are  significantly 
impacted  by  scheduled  commuter 
service.  Residents  and  officials  called 
attention  to  the  generally  good  safety 
record  at  local  crossings  and  the 
incompatibility  of  train  horns  with  the 
quiet  of  their  communities.  Concern  was 
also  expressed  regarding  the  public 
health  effects  of  loud  train  horns  and 
the  cost  of  supplementary  safety 
measures. 

Citizens  and  officials  involved  in 
several  of  these  contacts  expressed 
concern  that  the  proposed  rule  would 
impose  "unfunded  mandates"  on  local 
communities.  Without  exception,  the 
offices  of  Members  of  Congress  and 
Senators  contacting  FRA  in  this 
proceeding  have  expressed  that  FRA 
seek  flexible  solutions  and  allow  ample 
time  for  communities  with  existing 
whistle  bans  to  adjust  to  any  new 
requirements. 

Additional  issues  raised  in  the  course 
of  these  contacts,  briefings  for 
congressional  staff,  and  other 
communications  are  set  forth  elsewhere 
in  this  preamble,  including  the  section- 
by-section  analysis. 

In- Vehicle  Warning  Systems 

FRA  periodically  receives  suggestions 
from  the  public  that  electronic  devices 
should  be  installed  on  motor  vehicles  to 
warn  of  approaching  trains,  thereby 
eliminating  the  need  for  locomotive 
horns.  Over  the  long  term,  systems  may 
be  deployed  that  permit  broadcast 
notifications  to  motorists  warning  of  the 
passage  of  trains  over  highway-rail 
crossings.  If  these  systems  are 
sufficiently  reliable  and  use  is 


widespread,  sounding  of  the  train  horn 
may  be  discontinued.  This  type  of 
warning  may  be  achieved  thiough 
integration  of  Intelligent  Transportation 
Systems  (ITS)  deployed  for  highway 
use,  together  with  elements  of  Positive 
Train  Control  (PTC)  systems  that  will 
govern  train  movements  and  provide 
accurate  data  concerning  location, 
direction  of  movement  and  velocity  (or 
that  may  function  on  the  train  to  notify 
information  systems  through  location- 
specific  interfaces).  Such  systems  will 
not  be  widely  deployed  for  some  time, 
but  a  clearly  delineated  "user  service" 
(Number  30)  has  been  established 
within  the  architecture  of  the  Intelligent 
Transportation  Systems  program  as  a 
venue  for  research  and  planning.  FRA's 
PTC  Working  Group  (a  part  of  the 
Railroad  Safety  Advisory  Committee) 
has  also  identified  this  as  a  possible 
auxiliary  function  for  PTC. 

In  the  interim,  FRA  expects  progress 
toward  in-vehicle  warning  for  priority 
vehicles  such  as  school  buses, 
emergency  vehicles  and  the  like. 
Concepts  for  "proximity  warning"  have 
been  evaluated  with  Department  of 
Transportation  funding  at  the 
Transportation  Technology  Center,  and 
field  operational  tests  were  conducted 
in  1998.  The  State  of  Illinois  is 
demonstrating  a  priority  vehicle  system 
in  the  Chicago  metropolitan  area.  A 
commercial  vendor  is  offering  a  radar 
system  for  private  motor  vehicles  that  is 
designed  to  detect  a  train's  approach, 
assuming  the  lead  locomotive  to  be 
equipped  with  a  radar  unit.  FRA  will 
continue  to  work  with  the  Federal 
Highway  Administration  and  other 
transportation  bodies  to  identify 
promising  strategies  for  priority  vehicle 
warning  system. 

Consideration  has  also  been  given  to 
transmitting  train  proximity  warnings 
through  new  generations  of  car  radios 
equipped  to  receive  such  transmissions, 
sound  audible  warnings,  and  display 
text  messages.  This  Emergency  Radio 
Data  System  (ERDS)  is  used  in  several 
European  countries  and  is  proposed  for 
demonstration  in  the  U.S.  as  part  of  ITS 
development.  This  approach  would  use 
consumer  electronics  as  the  in-vehicle 
platform. 

Successful  in-vehicle  systems  will 
need  to  meet  several  criteria  in  order  to 
be  candidates  for  wide-scale  application 
to  all  passenger  motor  vehicles:  1. 
Systems  must  be  fail-safe;  or  they  must 
be  shown  to  be  so  highly  reliable  that 
their  utility  as  a  warning  system  exceeds 
the  loss  of  safety  associated  with 
inappropriate  reliance  on  the  system 
when  in  the  failure  mode.  2.  Systems 
must  be  affordable  for  the  vehicle 
owner,  as  well  as  the  railroad  charged  . 
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with  equipping  locomotives.  3.  False 
alarms  must  be  infrequent,  or  the  system 
will  lack  credibility  and  may  be  subject 
to  being  defeated  (if  false  alarms 
produce  annoyance). 

Clearly,  before  train  horns  could  be 
silenced,  essentially  all  trains  and  motor 
vehicles  would  need  to  be  equipped 
with  the  in-vehicle  warning  system. 
With  respect  to  private  motor  vehicles, 
such  a  feature  is  most  likely  to  be 
implemented  as  part  of  a  multi-function 
ITS  package.  Although  Intelligent 
Transportation  Systems  offer  significant 
promise  for  enhancing  rail  safety  and 
perhaps  entirely  replacing  the  function 
currently  served  by  the  train  horn,  this 
alternative  is  not  available  as  a  realistic 
option  on  a  community-by-community 
basis  at  the  present  time. 

G.  Proposed  Rule 

FRA  has  reviewed  information 
obtained  through  our  "outreach"  efforts, 
comments  submitted  to  the  public 
docket  and  other  unsolicited  comments 
sent  to  the  agency  by  concerned 
citizens,  communities,  and  legislators. 
FRA  has  considered  that  information 
and  has  attempted,  within  the  statutory 
framework  established  by  Congress,  to 
accommodate  many  of  the  legitimate 
concerns  expressed.  We  anticipate  that 
many  constructive  comments  will  result 
from  public  analysis  of  this  proposal 
and  that  the  proposed  rule  may  be 
changed  as  a  result  of  the  public  input. 
In  drafting  this  proposed  rule,  FRA  has 
attempted  to  reconcile  Congress'  two, 
somewhat  conflicting,  directives.  The 
first  directive,  which  is  unambiguous,  is 
that  "The  Secretary  of  Transportation 
shall  prescribe  regulations  requiring  that 
a  locomotive  horn  shall  be  sounded 
while  each  train  is  approaching  and 
entering  upon  each  public  highway-rail 
grade  crossing."  This  directive  does  not 
allow  any  discretion  as  to  issuance  of 
the  regulation  requiring  the  sounding  of 
horns.  The  Secretary,  and  by  delegation, 
the  Federal  Railroad  Administrator, 
must  require  that  horns  are  sounded  at 
every  public  grade  crossing.  The  second 
directive,  however,  is  entirely 
discretionary.  The  Secretary  "may" 
exempt  from  the  requirement  to  sound 
the  locomotive  horn  certain  categories 
of  rail  operations  or  categories  of 
crossings.  While  exceptions  may  be 
crafted,  they  are  not  required.  This 
proposed  rule,  which  does  contain 
provisions  for  such  exceptions,  is 
essentially  a  rule  which  reduces  the 
impact  of  the  Congressional  locomotive 
horn  mandate.  It  provides  commimities 
with  the  ability  to  reduce  the  impact  of 
locomotive  horns  within  their 
jurisdictions. 


The  basis  of  this  proposed  rule  is  the 
determination  by  Congress  that 
locomotive  horns  provide  a  measure  of 
safety  at  highway-rail  grade  crossings 
beyond  that  provided  by  the 
conventional  stationary  grade  crossing 
warning  systems  of  crossing  gates  and 
flashing  lights.  Because  of  the  added 
safety  benefits  afforded  by  locomotive 
horns,  they  must  be  sounded  unless  an 
effective  substitute  is  provided.  The 
proposed  rule  is  crafted  to  detail  when 
and  how  locomotive  horns  must  be 
sounded.  For  the  first  time,  FRA 
proposes  limits  to  the  sound  level  of 
locomotive  horns  to  provide  some  relief 
to  the  siuTounding  population  while 
still  ensuring  that  the  sound  level  is 
high  enough  to  provide  the  required 
warning  to  the  motorist. 

The  rule  requires  that  horns  be 
sounded  at  every  public  highway-rail 
crossing.  FRA  has  provided  an 
exception  to  this  requirement  for 
crossings  within  a  designated  "quiet 
zone."  If  all  crossings  within  that  zone 
are  equipped  with  approved 
supplementary  safety  measures  in 
addition  to  conventional  gates  and 
flashing  lights,  locomotive  horns  will 
not  need  to  be  sounded  (subject  to  the 
rule  requirements).  The  rule  further 
provides  that  if  a  community  wishes  to 
establish  a  quiet  zone,  but  it  can  not.  for 
some  reason,  fully  comply  with  the 
rule's  requirements  for  supplementary 
safety  measures  at  every  crossing  within 
the  zone,  it  may  apply  to  the  FHA  with 
its  proposed  program  of  safety 
measures.  FRA  will  evaluate  the 
community  proposal  to  determine  if  the 
safety  measures  will  compensate  for  the 
lack  of  a  locomotive  horn.  Finally,  the 
rule  provides  a  very  limited  exception 
to  the  requirement  that  supplementary 
or  alternative  safety  measures  must  be 
in  place  if  locomotive  horns  are  to  be 
silenced. 

As  required  in  section  "j"  of  the  Act, 
any  regulations  issued  pursuant  to  the 
Act  shall  not  take  effect  for  one  year 
following  the  date  of  publication  of  the 
final  rule.  As  a  result,  the  regulation's 
requirements  to  sound  the  locomotive 
horn  (absent  establishment  of  a  quiet 
zone)  will  not  be  effective  until  one  year 
after  publication  of  the  final  rule.  The 
one  year  period,  in  addition  to  the 
period  between  publication  of  this 
proposed  rule  and  the  final  rule,  will 
enable  communities  to  assess  options 
and  plan  for  those  actions  deemed  best 
for  that  particular  community.  FRA 
anticipates  that  during  the  one  year 
between  final  rule  publication  and  its 
effective  date,  commimities  will  wish  to 
initiate  the  administrative  process 
involved  in  establishing  quiet  zones  so 
that,  if  desired,  they  can  have  quiet 


zones  in  place  on  the  anniversary  of  the 
rule  publication.  Therefore,  FRA 
anticipates  that  for  administrative 
purposes  only,  the  final  rule  will  have 
an  effective  date  60  days  after 
publication.  The  final  rule,  of  course, 
would  not  impose  any  requirement  for 
the  soimding  of  locomotive  horns  before 
one  year  after  final  rule  publication. 
FRA  requests  comments  on  this 
proposal. 

Section-By-Section  Analysis 

Section  229. 129    Au dible  Warning 
Device 

As  noted  earlier,  FRA  has  a  rule  at,  49 
CFR  229.129.  which  requires  that  each 
lead  locomotive  be  provided  with  an 
audible  warning  device.  That  provision 
currently  requires  that  the  warning 
device  produce  a  minimum  sound  level 
of  96  dB(A)  at  100  feet  forward  of  the 
locomotive  in  its  direction  of  travel. 
Over  the  past  few  years  FRA  has 
received  many  complaints  regarding  the 
loudness  of  various  locomotive  horns. 
While  the  regulation  appropriately 
required  a  minimum  sound  level  in 
order  to  assure  the  horn's  effectiveness, 
it  did  not  restrict  the  maximum  sound 
level  of  a  locomotive  horn.  This  section 
would  correct  that  situation  and  would 
establish  a  maximum  sound  level  that 
an  audible  warning  device  may 
produce.  (Proposed  language  for  this 
section  can  be  found  at  the  end  of  this 
document  following  proposed 
regulatory  language  for  new  Part  222.) 
This  section  would  also  revise  the 
directionality  requirements  of  the 
regulation.  It  would  establish  a 
maximum  sound  level  to  the  side  of  the 
locomotive  in  order  to  reduce  the  horn's 
effect  on  the  surrounding  community. 
FRA  is  faced  with  the  task  of  balancing 
the  need  for  an  effective  warning  to  the 
motorist  while  minimizing  the  horn's 
intrusion  into  the  surrounding 
community. 

There  are  a  number  of  factors  which 
influence  the  ability  of  a  motorist  to 
hear  a  train  horn.  These  include:  The 
sound  spectrum  level  (intensity  at  each 
ft^uency)  of  the  horn,  distance  ft-om 
the  horn,  ambient  noise  spectrum  level 
in  the  motor  vehicle,  the  acoustic 
insertion  loss  of  the  vehicle  (sound 
reflected  and  absorbed  by  the  vehicle 
which  does  not  enter  the  vehicle 
interior),  and  the  characteristics  of  the 
grade  crossing.  The  hiunan  ear  is  only 
sensitive  to  sounds  between  20  and 
20,000  hertz  (Hz),  and  is  most  sensitive 
in  the  range  between  500  and  5,000  Hz. 
Hearing  sensitivity  dechnes  sharply  for 
higher  and  lower  frequencies.  As 
distance  from  a  sound  source  increases, 
the  effective  intensity  of  the  sound 
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decreases  by  approximately  7.5  dB  for 
every  doubling  c  f  the  distance.  For 
instance,  if  the  c  dibrated  intensity  of 
the  train  hom  at  100  feet  is  100  dB(A), 
then  at  200  feet  it  is  92.5  dB(A). 
Ambient  noise  ii  i  the  vehicle  can  reduce 
the  motorist's  ah  lity  to  hear  the  train 
hom  through  ma  sking.  Masking  would 
be  strongest  whe  n  the  frequency  of  the 
noise  is  at  the  sa  ne  frequency  of  the 
train  hom.  In  gei  leral,  this  means  that 
the  spectmm  le\  el  of  the  hom  inside  the 
vehicle  must  ex(  eed  that  of  ambient 
noise  for  the  hor  a  to  be  heard. 
Determining  the  required  minimum 
level  and  the  rec  uired  maximum  level 
for  the  train  hori  i  requires  a  balance 
between  effectiv  jness  as  a  safety 
warning  and  mil  igation  of  undesirable 
community  noiss  impacts.  In  the  past, 
some  mitigation  of  noise  impacts  has 
occurred  throug  i  exercise  of  discretion 
by  locomotive  e  igineers  who  have 
sought  to  limit  c  ommunity  impacts  by 
"going  easy"  on  the  air  horn  control.  A 
Federal  mandat(  to  use  this  warning 
device  will  inev  tably  change  accepted 
practice.  Althou  jh  engineers  have 
undoubtedly  soi  ight  to  exercise  good 
judgment  in  thi;  regard,  whether  this 
exercise  of  disci  etion  has  been 
uniformly  benig  a  is  not  known  and  not 
determinable  us  ing  existing  data. 

Recent  install  ition  on  some  newer 
locomotives  of  e  lectronic  controls  for 
operation  of  hoi  ns  may  have  resulted  in 
the  maximum  ii  itended  sound  levels 
routinely  under  all  circumstances. 
Again,  whether  this  automation  of  the 
hom  function  h  is  improved  safety 
cannot  be  deter  nined  from  available 
data.  Although  lighway-rail  crossing 
safety  has  conti  lued  to  improve  during 
this  period  des{  ite  increased  exposure, 
many  other  vari  ables  (such  as  improved 
education  and  £  wareness  programs, 
strengthened  la  v  enforcement, 
equipping  of  locomotives  with  alerting 
lights,  installa'.i  an  of  waming  devices  at 
high-risk  crossi  igs,  and  crossing 
closures)  are  lil  ely  responsible  for  most 
of  this  improve  nent. 

Even  the  ma>  imum  sound  level 
available  from  t  le  hom  has  varied 
widely  among  s  egments  of  the 
locomotive  and  cab  car  fleets.  FRA  is 
aware  that  a  irn  jor  commuter  authority 
sets  the  output  af  the  homs  on  at  least 
a  portion  of  its  :ommuter  equipment  at 
the  minimum  a  lowed  (96  dB(A)  at  100 
feet,  "plus  or  n  inus"  4  dB(A)  for  actual 
field  testing).  By'  contrast,  many  freight 
locomotives  ha  /e  horns  that  deliver  as 
much  as  114  dl  1(A)  at  100  feet  in  front 
of  the  locomoti  i/e.  Locomotive  homs 
that  proved  hi(  ily  effective  in  the  warm 
climate  throug    which  the  Florida  East 
Coast  Railway  )perates  (where  many 
motorists  may  pave  driven  with  open 


vehicle  windows  in  mild  nighttime 
hours)  have  apparently  been  set  at  about 
104  dB(A),  but  it  may  not  be  reasonable 
to  expect  similar  effectiveness  at  this 
level  under  other  conditions.  FRA  is 
particularly  concerned  that  railroads  not 
be  required  to  reduce  horn  levels  across 
the  board  to  accommodate  local 
community  sensitivities,  if  that  will 
result  in  reduced  hom  effectiveness  at 
the  majority  of  crossings  that  are  not 
located  in  tightly-developed  noise- 
sensitive  areas. 

The  Volpe  National  Transportation 
Systems  Center  (Volpe  Center)  has  been 
studying  train  hom  issues  for  FRA  in 
support  of  this  rulemaking.  Based  upon 
field  data  collection  and  analysis  the 
Volpe  Center  has  suggested  that,  for 
peak  safety  effectiveness,  train  homs 
should  be  set  at  approximately  111-114 
dB(A).  This  range  takes  into 
consideration  the  need  to  provide 
adequate  advance  waming  to  as  many 
motorists  as  practical. 

This  would  include  a  high  percentage 
of  motorists  stopped,  or  approaching  at 
low  speed,  crossings  with  automated 
waming  devices.  Behavioral  science 
suggests  that  these  motorists  may  have 
an  expectation  that  a  train  is  nearing  the 
crossing.  Under  these  circumstances, 
the  train  hom  can  be  very  effective 
because  the  motorist  is  listening  for  an 
auditory  cue.  Even  if  the  "insertion 
loss"  associated  with  closed  vehicle 
windows  and  sound  insulation  is  in  the 
range  of  18  to  45  dB{A),  and  despite 
some  degree  of  background  noise 
associated  with  the  vehicle's  engine  and 
other  interfering  noise,  the  train  horn 
should  add  significant  value  in  these 
cases.  Preliminary  analysis  by  the  Volpe 
Center  appears  to  indicate  that  under 
most  circumstances  of  crossing 
configuration  and  train  speed,  a  train 
horn  set  in  the  range  of  104-105  dB(A) 
at  100  feet  in  front  of  the  locomotive 
may  provide  a  sufficient  auditory  cue  to 
alert  the  motorist  who  pauses  at  a 
crossing  with  active  warning  systems 
that  the  arrival  of  the  train  is  imminent. 
The  greater  challenge  is  presented  by 
passively  signed  crossings.  Although 
FRA  does  not  propose  to  allow  banning 
of  train  hom  use  at  passively  signed 
crossings  and  crossings  with  only 
flashing  lights,  the  train  horn  will 
nevertheless  remain  an  important 
waming  system  at  those  crossings. 
Reducing  the  allowed  sound  level  by 
setting  a  maximum  in  this  proceeding 
could  thus  lead  to  a  net  reduction  in 
safety.  At  passively  signed  crossings, 
overall  risk  to  the  public  is  generally 
less  because  of  fewer  conflicting 
movements  of  trains  and  vehicles. 
However,  the  risk  to  any  given  motorist 
seeking  to  use  the  crossing  during  the 


period  a  train  is  approaching  is  much 
higher.  Motorists  seeking  to  act  wisely 
by  yielding  to  the  train  are  entitled  to 
fair  waming  of  the  train's  approach. 
Even  with  all  lights  (headlight  and 
"ditch"  lights)  functioning,  a  train  is 
sometimes  difficult  to  pick  out  against 
the  visual  background.  Further,  due  to 
such  factors  as  buildings,  mature  stands 
of  trees,  track  curvature,  and  the  angle 
of  motorists'  approach,  sight  distances 
at  many  crossings  do  not  permit  a  long 
preview  of  the  train's  approach.  A 
sufficiently  loud  auditory  waming  will 
tell  the  motorist  that  a  train  is 
approaching  and  from  what  direction 
(within  about  10  degrees  for  a  person  of 
good  hearing  in  both  ears  under 
optimum  circumstances).  This  will  give 
the  motorist  more  opportunity  to  sight 
the  oncoming  train  at  the  first 
opportunity,  evaluate  its  rate  of 
approach,  and  make  a  safe  decision. 
The  challenge  at  passively  signed 
crossings  is  to  provide  warning 
sufficiently  early  to  affect  motorist 
behavior.  This  is  more  difficult,  because 
the  motorist  approaching  the  crossing  in 
most  cases  (except  where  an  enforced 
STOP  sign  is  present)  will  not  stop  and 
may  not  slow  down  except  as  required 
by  unevenness  of  the  road  surface.  The 
motorist's  decision  point  is  thus  farther 
away  from  the  crossing  and  (in  the 
typical  case)  from  the  train  horn. 
According  to  the  Volpe  Center,  a  vehicle 
traveling  at  30  miles  per  hour  may  have 
interior  noise  level  in  the  range  of  21  to 
63  dB(A)  fi-om  its  engine  and  typical 
road  noise.  A  loud  sound  system 
playing  music  or  other  programming 
will  add  to  this  background  noise. 
Depending  upon  the  train  horn 
harmonics,  the  Volpe  Center  estimates 
that  a  horn  sound  level  in  the  range  of 
111-114  dB(A)  may  be  sufficient  to 
warn  most  motorists  at  passive  crossings 
for  all  conventional  train  speeds, 
despite  the  fact  that  the  horn  sound  as 
inserted  into  the  vehicle  must  exceed 
the  background  noise  by  a  larger  margin 
than  at  crossings  with  automated 
warning  devices  in  order  to  seize  the 
motorists'  attention.  However,  reducing 
the  train  hom  level  from  that  range  is 
expected  to  result  in  a  rather  rapid  fall- 
off  of  effectiveness  at  passively  signed 
crossings.  The  result  will  be  that  the 
horn  will  be  effective  only  at  lower 
combined  closing  speeds  for  the  vehicle 
and  train  approaching  the  crossing, 
leaving  motorists  without  effective 
warning  under  a  larger  number  of  real- 
life  scenarios. 

Community  impacts  are  also  highly 
sensitive  to  train  horn  levels— but  in  the 
opposite  direction.  Volpe  Center 
calculations  suggest,  for  instance,  that 
just  reducing  train  hom  levels  from  114 
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dB(A)  to  111  dB(A)  would  almost 
double  the  number  of  train  movements 
permitted  before  a  common  24-hour 
measure  of  acceptable  community  noise 
levels  (Ldn=65  dB(A))  is  exceeded  at 
any  given  distance  from  the  railroad 
right-of-way.  This  measure  of  acceptable 
community  noise  levels  was  developed 
to  evaluate  noise  from  frequent 
transportation  movements  (aircraft 
overflights,  transit  vehicle  passes),  in 
connection  with  public  investments  in 
new  transportation  facilities  and 
equipment.  FRA  has  grave  reservations 
concerning  whether  such  a  standard 
could  be  appropriately  applied  to 
evaluate  the  acceptability  of  short- 
duration  warning  sounds  necessary  for 
safety  in  an  existing  transportation 
system.  Train  horn  noise  has  been 
excepted  from  Environmental  Protection 
Administration  limits  on  railroad  noise 
emissions  because  of  these  kinds  of 
differences.  Nevertheless,  FRA 
recognizes  the  importance  of  imposing 
no  greater  noise  impacts  on  local 
communities  than  may  be  necessary  for 
safety.  Accordingly,  as  discussed  below 
FRA  will  be  conducting  an 
environmental  assessment  in  parallel 
with  this  rulemaking  and  utilizing  the 
results  of  that  effort  in  prepeiring  a  final 
rule. 

FRA  does  not  propose  to  conclude 
this  rulemaking  without  setting  a 
maximum  level  for  the  train  horn. 
Although  FRA  is  skeptical,  based  on 
noise  readings  taken  in  locomotive  cabs, 
that  train  horns  have  been  set  at  levels 
exceeding  approximately  114  dB(A) — a 
level  that  does  not  appear  excessive 
given  the  safety  needs  involved — FRA 
does  recognize  that  the  mandate  to  use 
the  horn  implicates  a  responsibility  to 
set  a  maximum  level.  For  piurposes  of 
this  proposed  rule,  therefore,  FRA  is 
proposing  two  specific  options,  with  a 
third  concept  suggested  for  comment. 
Under  both  options  the  minimum  level 
would  remain  at  96  dB(A).  However,  in 
order  to  avoid  significant  loss  of 
warning  effectiveness,  field  tests  would 
not  include  the  current  "plus  or  minus" 
allowance  for  error.  Tests  in  the  field 
would  be  required  to  demonstrate  a 
sound  level  of  at  least  96  dB{A)  at  100 
feet  in  front  of  the  locomotive  and  to 
comply  with  a  specified  maximum 
level.  To  avoid  non-representative 
results  caused  by  environmental 
extremes,  testing  would  be  requfred  to 
be  conducted  within  a  range  of 
temperature  of  36  and  95  degrees 
Fahrenheit  with  relative  humidity 
between  20  and  90  percent.  Both 
temperature  and  humidity  affect  the 
propagation  of  sound  waves. 

Options  for  maximum  level.  Under 
the  first  option,  the  maximum 


permissible  train  horn  sound  level 
would  not  exceed  104  dB(A),  which  is 
believed  to  be  sufficient  in  most 
circumstances  to  provide  adequate 
warning  at  crossings  using  automated 
warning  devices  (where  the  motorist 
makes  a  decision  while  at  rest  near  the 
crossing,  expecting  the  train  to  arrive). 
Under  the  second  option,  the  train  horn 
could  be  set  at  up  to  111  dB(A),  which 
is  in  the  range  where  the  horn  is 
believed  to  be  effective  under  many 
circimistances  at  passively  signed 
crossings  (where  the  motor  vehicle  is  in 
motion  at  the  decision  point  and  the 
motorist  have  been  provided  no 
contemporaneous  reason  to  expect  to 
see  a  train).  As  soon  as  they  are 
completed,  FRA  will  place  in  the  docket 
Volpe  Center  studies  providing 
information  pertinent  to  this  analysis. 

Variable  level  option.  FRA  notes  that 
one  possible  approach  to  addressing  this 
issue  is  a  variable  horn  level.  Under  this 
approach,  train  horns  would  be  required 
to  be  capable  of  sounding  within  a  low 
range  (e.g.,  96-104  dB(A))  approaching 
any  crossing  with  active  warning 
devices  and  within  a  higher  range  (e.g., 
104-111  dB(A))  at  any  crossing  not 
equipped  with  automated  warning 
systems.  FRA  notes  concern  that  Uiis 
could  place  an  additional  burden  on  the 
locomotive  engineer  and  that  somiding 
the  horn  in  this  pattern  would  not  be 
feasible  where  crossings  are  closely 
spaced  and  are  not  uniformly  treated 
with  automated  warning  devices. 
Accordingly,  at  a  minimum  simplified 
procedures  requiring  the  engineer  to 
take  the  safe  course  would  be  requfred 
in  these  cfrcumstances.  Commenters  are 
asked  to  evaluate  this  approach  as  a 
third  option. 

Directionality.  Under  current 
regulations,  some  locomotive  horns 
have  been  placed  near  the  center  of  the 
locomotive  in  order  to  reduce  crew 
noise  exposure.  Although  providing  at 
least  96  dB{A)  at  100  feet  in  front  of  the 
locomotive,  these  arrangements  have 
sometimes  led  to  higher  sound  levels  at 
right  angles  to  the  locomotive  than  to 
the  front  or  rear.  This  has  resulted  from 
obstructions  such  as  diesel  exhaust 
stacks  and  air  conditioning  units 
causing  the  horn  noise  to  disperse.  FRA 
believes  that  this  approach  is  not 
necessary  for  crew  safety  and  is 
inconsistent  with  the  responsibility  of 
the  transportation  company  to  limit 
community  noise  impacts.  Accordingly, 
the  proposed  rule  would  require  that  the 
sound  levels  at  90  degrees  and  100  feet 
from  the  center  of  the  locomotive  not 
exceed  the  value  100  feet  in  front  of  the 
locomotive.  FRA  also  requests  comment 
whether  this  community  exposure 
should  be  measured  at  90  degrees  from 


the  horn  placement  location,  rather  than 
the  center  of  the  locomotive. 

Crew  safety  concerns.  FRA  does  not 
expect  locomotive  crew  exposure  to  be 
a  limiting  factor  in  this  rulemaking,  fri 
a  1996  Report  to  Congress  entitled 
Locomotive  Crashworthiness  and  Cab 
Working  Conditions,  FRA  described  the 
results  of  a  survey  of  cab  noise  levels 
and  the  literature  dealing  with 
occupational  hearing  loss.  The  report 
found  noise  exposure  for  most 
locomotive  assignments  to  fall  within 
acceptable  levels  and  noted  that  cabs  of 
new  locomotives  are  exceptionally  quiet 
because  they  provide  an  environment 
that  is  isolated  from  the  locomotive 
structure  and  temperature  Controlled 
(permitting  windows  to  remain  closed). 
However,  the  report  identified  the  need 
to  improve  FRA's  noise  exposure 
standard  for  locomotive  cabs  and  to 
adopt  a  hearing  conservation  approach 
to  this  area  of  occupational  safety  and 
health.  A  working  group  of  the  Raifroad 
Safety  Advisory  Committee  is  currently 
pursuing  these  improvements,  and 
comments  from  within  that  working 
group  have  prompted  the  suggestion 
noted  above  for  a  variable  sound  level 
for  the  horn.  Depending  upon  the 
circumstances  under  which  the  low 
sound  level  might  be  selected  by  the 
locomotive  engineer,  having  this  option 
available  could  reduce  the  overall  noise 
dose  to  which  crew  members  are 
subjected  during  any  duty  tour.  In  any 
event,  FRA  expects  that  continued 
improvements  in  locomotive  design,  use 
of  personal  hearing  protection,  and 
other  initiatives  now  under  study 
should  permit  further  reduction  in 
occupational  noise  exposure  over  the 
coming  years. 

Costs.  FRA  recognizes  that  varying  the 
loudness  of  the  locomotive  horn  by 
adapting  to  a  new  maximum  level, 
providing  for  a  variable  level,  or 
relocating  a  horn  to  avoid  excessive 
levels  to  the  "field"  could  result  in  costs 
to  the  raifroads.  FRA  requests  comment 
on  the  extent  of  the  costs  involved  and 
the  optimum  means  of  achieving  any 
necessary  retrofit  of  locomotives, 
including  the  period  that  should  be 
allowed  to  accomplish  this  work. . , 

Section  222.3    Application 

The  requirements  contained  in  this 
part  apply  to  all  railroads,  both 
passenger  and  Slight,  which  operate  on 
the  general  railroad  system  of 
transportation,  i.e.,  the  network  of 
standard  gage  raifroads  over  which  the 
interchange  of  goods  and  passengers 
throughout  the  nation  is  possible.  This 
part  does  not  apply  to  exclusively 
freight  railroads  that  operate  only  on 
track  which  is  not  part  of  the  general 
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system  of  transp  ortation.  This  part  also 
does  not  apply  1 3  rapid  transit 
operations  with  n  an  urban  area  that  are 
not  connected  t(  i  the  general  railroad 
system  of  transp  ortation. 

In  other  recent  rulemakings,  FRA  has 
discussed  the  bj  sis  for  its  exercise  of 
jurisdiction  over  "scenic"  or  "tourist" 
railroads.  FRA  Y  as  declined  to  exercise 
jurisdiction  ovei  insular  scenic  or 
tourist  railroads  i.e.,  passenger  railroads 
operating  inside  an  installation  so  that 
the  operations  a  'e  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expe  :tation  that  the  safety  of 
the  public — exc(  ipt  a  business  guest, 
licensee  of  the  v  lilroad  or  an  affiliated 
entity,  or  a  trespasser — would  be 
affected  the  opei  ation.  FRA  has 
determined  that  the  presence  of  certain 
characteristics  v  ill  prevent  the  railroad 
from  being  cons  dered  insular  and  thus 
will  result  in  FRA's  exercise  of 
jurisdiction  ovei  that  railroad.  The 
presence  of  one  jf  the  following 
characteristics  v  ill  trigger  the  assertion 
of  FRA  regulatoi  y  jurisdiction:  (1)  A 
public  highway-  rail  crossing  that  is  in 
use:  (2)  an  at-grade  rail  crossing  that  is 
in  use;  (3)  a  brid  ;e  over  a  public  road 
or  waters  used  f(  ir  commercial 
navigation:  or  (4  a  common  corridor 
with  a  railroad,  .e.,  its  operations  are 
within  30  feet  ol  those  of  any  railroad. 
Inasmuch  as  thii  proposed  rule  is 
directed  at  locoi  lotive  horn  use  at 
public  highway-  rail  grade  crossings,  the 
rule  will  thus  ap  ply  to  every  toiuist  or 
scenic  railroad  c  rossing  a  public 
highway  rail  gra  le  crossing,  whether  or 
not  the  railroad  s  part  of  the  general 
railroad  system  i  )f  transportation.  The 
language  of  this  iroposed  section 
reflects  that  resu  It. 

FRA  recognizi  s  that  additional  public 
grade  crossings  i  aay  be  found  on  plant 
railroads  and  fre  ight  railroads  which  are 
not  part  of  the  g(  neral  railroad  system 
of  transportatior .  Operations  on  these 
railroads  are  typ  cally  low  speed  with 
small  numbers  of  rail  cars  permitting 
relatively  short  <  topping  distances. 
Additionally,  th  sse  operations  typically 
also  involve  roa(  way  crossings  with 
relatively  low  sp  eed  vehicular  traffic. 
These  reasons,  together  with  the 
historical  basis  f  jt  not  asserting 
jurisdiction  in  tl  ese  cases,  leads  FRA  to 
propose  not  to  e:  cercise  jurisdiction  over 
public  and  private  crossings  at  such 
plant  and  privat !  railroads.  FRA  does,  of 
course,  retain  th  s  statutory  right  to 
assert  jurisdictic  n  in  this  area  and  will 
do  so  if  circumsl  ances  so  warrant.  As  in 
all  aspects  of  thi  5  proposed  rule,  FRA 
invites  commen  s  on  the  jiuisdictional 
determinations    roposed  in  this  notice. 

Section  (f)  of  t  le  Act  explicitly  gives 
discretion  to  the  Secretary  on  the 


question  of  whether  to  subject  private 
highway-rail  crossings,  pedestrian 
crossings,  and  crossings  utilized 
primarily  by  noiunotorized  vehicles  and 
other  special  vehicles  to  this  regulation. 
At  this  time,  FRA  is  proposing  to 
exercise  its  jurisdiction  in  a  limited 
manner  regarding  these  crossings. 

Although  some  private  crossings 
experience  heavy  rail  and  motor  vehicle 
use,  we  do  not  have  sufficient 
information  as  to  present  practices,  the 
number  and  type  of  such  diverse 
crossings,  and  the  impacts  of  locomotive 
horns  at  such  crossings.  Thus,  FRA  will 
not  at  this  time  require  that  the 
locomotive  horn  be  sounded  at  private 
highway-rail  crossings.  Whether  horns 
must  be  sounded  at  such  crossings  will 
remain  subject  lO  state  law  (if  any)  and 
agreements  between  the  railroad  and  the 
holder  of  crossing  rights.  FRA  will, 
however,  permit  the  establishment  of 
quiet  zones  on  rail  line  segments  which 
include  private  crossings.  To  do 
otherwise  would  undermine  a  major 
purpose  of  the  Act. 

While  we  believe  that,  absent 
compensating  warning  or  protective 
devices,  sounding  of  locomotive  horns 
provides  a  safer  highway-rail  crossing,  it 
may  be  sufficient  that  the  locomotive 
bell,  rather  than  horn,  be  rung  prior  to 
entering  a  pedestrian  or  other  non- 
highway  crossing.  At  such  crossings, 
pedestrians,  horse-drawn  vehicles, 
bicycles,  and  equestrians  enter  the 
crossing  at  a  significantly  slower  speed 
than  motor  vehicles,  are  not  enclosed  as 
in  an  automobile  or  truck,  and  do  not 
face  the  same  distractions  as  those 
confronting  motorists.  FRA  therefore 
proposes  to  decline  to  exercise 
jurisdiction  over  the  use  of  locomotive 
horns  at  such  crossings. 

Section  222.5    Preemptive  Effect 

This  section  provides  notice  that 
pursuant  to  49  U.S.C.  20106,  issuance  of 
these  regulations  preempts  any  State 
law,  rule,  regulation,  or  order  covering 
the  same  subject  matter,  except  a 
provision  necessary  to  eliminate  or 
reduce  an  essentially  local  safety 
hazard,  that  is  not  incompatible  with 
Federal  law  or  regulation  and  does  not 
unreasonably  burden  interstate 
commerce.  Accordingly,  all  existing 
local  ordinances  and  state  statutes 
relating  to  whistle  bans  or  to  the 
sounding  of  locomotive  horns  at  public 
highway-rail  crossings  will  be 
preempted  by  this  regulation  unless 
such  ordinances  or  laws  fall  within  the 
exception  contained  within  49  U.S.C. 
§  20106.  This  rule,  however,  does  not 
confer  authority  on  localities  to 
establish  quiet  zones  if  state  law  does 
not  otherwise  permit  such  actions. 


Section  222.7    Definitions 

This  proposed  rule  uses  various  terms 
which  are  not  widely  understood  or 
which,  for  purposes  of  this  rulemaking, 
have  very  specific  definitions.  This 
section  defines  the  following  terms: 

"Barrier  curb"  means  a  highway  curb 
designed  to  discourage  a  motor  vehicle 
from  leaving  the  roadway.  FRA 
proposes  to  define  such  curb  as  a  curb 
more  than  six  inches,  measured  from 
the  surface  of  the  roadway.  As  with 
mountable  curbs  and  channelization 
devices,  additional  design  requirements 
are  left  to  the  standard  specifications 
used  by  the  governmental  entity 
constructing  the  engineering 
improvements. 

"Channelization  device"  means  one 
of  a  continuous  series  of  highly  visible 
obstacles  placed  between  opposing 
highway  lanes  designed  to  alert  or  guide 
traffic  around  an  obstacle  or  to  direct 
traffic  in  a  particular  direction. 
Channelization  devices  must  be  at  least 
2.5  feet  high  and  placed  a  maximum  of 
seven  feet  apart. 

"Effectiveness  rate"  means  the 
effectiveness  of  a  supplementary  safety 
measure  in  reducing  file  probability  of 
a  collision  at  a  highway-rail  grade 
crossing.  (Effectiveness  is  indicated  by  a 
number  between  zero  and  one  which 
represents  the  reduction  of  the 
probability  of  a  collision  as  a  result  of 
the  installation  of  a  supplementary 
safety  measure  when  compared  to  the 
same  crossing  equipped  with 
conventional  automated  warning 
systeins  of  flashing  lights,  gates  and 
bells.  Zero  effectiveness  means  that  the 
supplementary  safety  measure  provides 
no  reduction  in  the  probability  of  a 
collision  (there  is  no  effectiveness) 
while  an  effectiveness  rating  of  one 
means  that  the  supplementary  safety 
measure  is  totally  effective  in  reducing 
collisions.  Measurements  between  zero 
and  one  reflect  the  percentage  by  which 
the  supplementary  safety  measure 
reduces  the  probability  of  a  collision. 
Thus,  a  supplementary  safety  measure 
with  an  effectiveness  of  .37  reduces  the 
probability  of  a  collision  by  37  percent). 

"Locomotive  horn"  means  a 
locomotive  air  horn,  steam  whistle,  or 
similar  audible  warning  device  mounted 
on  a  locomotive  or  control  cab  car.  The 
terms  "locomotive  horn",  "train 
whistle",  "locomotive  whistle",  and 
"train  horn"  are  used  interchangeably  in 
the  railroad  industry.  Specifications 
concerning  audible  warning  devices  on 
locomotives  other  than  steam 
locomotives  are  contained  in  49  CFR 
229.129. 

"Median"  means  an  "island"  or  the 
portion  of  a  divided  highway  separating 
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the  travel  ways  for  traffic  in  opposite 
directions.  A  median  is  bounded  by 
mountable  or  barrier  curbs. 

"Mountable  curb"  means  a  highway 
curb  designed  to  permit  a  motor  vehicle 
to  leave  a  roadway  when  required.  It  is 
a  curb  not  more  than  six  inches  high 
measured  from  the  roadway  surface, 
with  a  well  rounded  top  edge. 
Additional  design  specifications  are 
determined  by  the  standard  traffic 
design  specifications  used  by  the 
governmental  entity  constructing  the 
mountable  curb. 

"Positive  train  control  territory" 
means,  for  purposes  of  this  part,  a  line 
of  railroad  on  which  railroad  operations 
are  governed  by  a  train  control  system 
which  is  capable  of  determining  the 
position  of  the  train  in  relation  to  a 
highway-rail  grade  crossing  and  capable 
of  computing  the  time  of  arrival  of  the 
train  at  the  crossing  which  results  in  the 
automatic  operation  of  the  locomotive 
horn  or  the  automatic  prompting  of  the 
locomotive  engineer  such  that  the  horn 
is  sounded  at  a  predetermined  time 
prior  to  the  locomotive's  arrival  at  the 
crossing. 

"Public  highway-rail  grade  crossing" 
means  a  location  where  a  public 
highway,  road,  or  street,  including 
associated  sidewalks  or  pathways, 
crosses  one  or  more  active  railroad 
tracks  at  grade.  Public  highway-rail 
grade  crossing,  also  referred  to  in  this 
part  as  "highway-rail  crossings", 
"public  grade  crossing",  and  "grade 
crossing",  includes  pedestrian 
walkways  or  other  pathways  when 
associated  or  part  of  a  larger  public 
highway,  road  or  street  crossing. 

"Quiet  zone"means  a  segment  of  a  rail 
line  within  which  is  situated  one  or  a 
number  of  consecutive  highway-rail 
crossings  at  which  locomotive  horns  are 
not  routinely  sounded. 

"Railroad"  means  any  form  of 
nonhighway  ground  transportation  that 
runs  on  rails  or  electromagnetic 
guideways  and  any  entity  providing 
such  transportation,  including  (i) 
Commuter  or  other  short-haul  railroad 
passenger  service  in  a  metropolitan  or 
suburban  area  and  commuter  railroad 
service  that  was  operated  by  the 
Consolidated  Rail  Corporation  on 
January  1,  1979;  and  (ii)  high  speed 
ground  transportation  systems  that 
connect  metropolitan  areas,  without 
regard  to  whether  those  systems  use 
new  technologies  not  associated  with 
traditional  railroads;  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

"Supplementary  safety  measure" 
means  a  safety  system  or  procedure 


established  in  accordance  with  this  part 
which  is  provided  by  the  appropriate 
traffic  control  authority  or  law 
enforcement  authority  and  that  is 
determined  by  the  Administrator  to  be 
an  effective  substitute  for  the 
locomotive  horn  in  the  prevention  of 
highway-rail  casualties. 

"Whistle  board"  means  a  post  or  sign 
directed  toward  oncoming  trains  and 
bearing  the  letter  "W"  or  equivalent 
symbol,  erected  at  a  distance  from  a 
grade  crossing,  which  indicates  to  the 
locomotive  engineer  that  the  locomotive 
horn  should  be  soimded  begiiming  at 
that  point. 

Section  22.9    Penalties. 

This  provision  provides  civil 
penalties  for  violations  of  requirements 
of  this  regulation.  Any  person  or 
railroad  who  violates  or  causes  a 
violation  is  subject  to  a  civil  penalty  of 
up  to  $11,000.  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations.  Penalties  of  up  to 
$22,000  can  be  assessed  for  violations 
caused  by  gross  negligence,  or  where  a 
pattern  of  violations  has  created  a  risk 
or  was  the  cause  of  death  or  injury  to 
any  person.  Maximum  penalties  of 
$11,000  and  $22,000  are  required  by  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.L.  101- 
410)  (28  U.S.C.  2461  note),  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.L.  104-134, 110  Stat. 
1321-373)  which  requires  each  agency 
to  regularly  adjust  certain  civil 
monetary  penalties  in  an  effort  to 
maintain  their  remedial  impact  and 
promote  compliance  v«th  the  law. 

Section  222. 1 1     Petitions  for  Waivers 

This  section  explains  the  process  for 
requesting  a  waiver  from  a  provision  of 
this  regulation.  FRA  has  historically 
entertained  waiver  petitions  from 
parties  affected  by  an  FRA  regulation.  In 
many  instances,  a  regulation,  or  specific 
section  of  a  regulation,  while 
appropriate  for  the  general  regulated 
community,  may  be  inappropriate  when 
applied  to  a  specific  entity. 
Circumstances  may  make  application  of 
the  regulation  to  the  entity  counter- 
productive; an  extension  of  time  to 
comply  with  a  regulatory  provision  may 
be  needed;  or  technological 
advancements  may  result  in  a  portion  of 
a  regulation  being  inappropriate  in  a 
ceiiain  situation.  In  such  instances,  FRA 
may  grant  a  waiver  from  its  regulations. 
The  rules  governing  FRA's  waiver 
process  are  foimd  in  49  CFR  part  211. 
In  summary,  after  a  petition  for  a  waiver 
is  received  by  FRA,  a  notice  of  the 
waiver  request  is  published  in  the 
Federal  Register,  an  opportunity  for 


public  comment  is  provided,  and  an 
opportimity  for  a  hearing  is  afforded  the 
petitioning  or  other  interested  party. 
FRA,  after  reviewing  information  from 
the  petitioning  party  and  others,  will 
grant  or  deny  the  petition.  In  certain         , 
circumstances,  conditions  may  be 
imposed  on  the  grant  of  a  waiver  if  FRA 
concludes  that  the  conditions  are 
necessary  to  assiue  safety  or  if  they  are 
in  the  public  interest.  Because  this 
regulation's  affected  constituency  is 
broader  than  most  of  FRA's  rail  safety 
regulations,  the  waiver  process  is 
proposed  to  be  somewhat  different. 
Paragraphs  (a)  and  (b)  address  the 
aspects  which  are  different  than  FRA's 
customary  waiver  process.  However,  as 
paragraph  (c)  makes  clear,  once  an 
application  is  made  pursuant  to  either 
paragraph  (a)  or  (b),  FRA's  normal 
waiver  process,  as  specified  in  49  CFR 
part  211,  applies. 

Paragraph  (a)  of  this  section  addresses 
jointly  submitted  waiver  petitions  as 
specified  by  49  U.S.C.  20153(d).  Such  a 
petition  must  be  submitted  by  both  the 
railroad  whose  tracks  cross  the  highway 
and  by  the  appropriate  traffic  control 
authority  or  law  enforcement  authority 
which  has  jurisdiction  over  the  roadway 
crossing  the  raifroad  tracks.  Although 
§  20153(d)  requires  that  a  joint 
application  be  made  before  a  waiver  of 
a  provision  of  this  regulation  is  granted, 
FRA,  in  paragraph  (b),  addresses  the 
situation  that  may  occur  if  the  two 
parties  can  not  reach  agreement  to  file 
a  joint  petition.  Section  20153(I)(3)  gives 
the  Secretary  (and  the  Federal  Railroad 
Administrator)  the  authority  to  waive  in 
whole  or  part  any  requirement  of 
§  20153  (with  certain  limited 
exceptions)  if  it  is  determined  not  to 
contribute  significantly  to  public  safety. 
FRA  thus  proposes  to  accept 
individually  filed  waiver  applications 
(under  certain  conditions)  as  well  as 
jointly  filed  applications.  In  an  effort  to 
encourage  the  traffic  control  authority 
and  the  railroad  to  agree  on  the 
substance  of  the  waiver  request,  FRA 
proposes  to  require  that  the  filing  party 
specify  the  steps  it  has  taken  in  an 
attempt  to  reach  agreement  with  the 
other  party.  Additionally,  the  filing 
party  must  also  provide  the  other  party 
with  a  copy  of  the  petition  filed  with  the 
FRA. 

It  is  clear  that  FRA  prefers  that 
petitions  for  waiver  reflect  the 
agreement  of  both  entities  controlling 
the  two  transportation  modes  at  the 
crossing.  If  agreement  is  not  possible, 
however,  FRA  will  entertain  a  petition 
for  waiver,  but  only  after  the  two  parties 
have  attempted  to  reach  an  agreement 
on  the  petition. 
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Section  222.21 
Locomotive  Hokns 

Paragraph  (a)  of  this  section  would 
require  that,  except  as  provided 
elsewhere  in  th  s  part,  a  locomotive 
horn  on  the  lea<  locomotive  of  a  train, 
or  the  lead  loco  notive  of  a  consist  of 

on  an  individual 
locomotive  mus  t  be  soimded  when  the 
locomotive  or  1<  ad  car  is  approaching 
and  passes  thro  igh  each  public 
highway-rail  en  issing.  The  locomotive 
horn  must  be  so  unded  with  a  series  of 
two  long,  one  short,  and  one  long  horn 

the  locomotive's 
approach  to  a  ci  ossing.  FRA  is  adopting 
the  industry  sta  idard  as  the  required 
approach  of  a 
crossing.  This  paragraph 
also  requires  thi  it  the  horn  be  blown  at 
the  location  req  lired  in  paragraph  (b) 
and  that  the  hor  n  warning  be  repeated 
or  prolonged  ur  til  the  locomotive  or 
train  occupies  t  le  crossing. 

The  remainin  5  paragraphs  of  this 
section  address  the  specific  location  at 
which  the  soum  ling  of  the  locomotive 
horn  should  be  nitiated.  Establishment 
of  this  point  is  i  uportant  both  to 
provide  adequa  e  warning  to  the 
motorist  and  als  o  to  not  unnecessarily 
impose  the  louc  locomotive  horn  noise 
upon  the  surrou  nding  community. 

In  drafting  paragraph  (b),  FRA  has 
attempted  to  ad<  iress  the  fact  that 
various  states  hi  ive  long  established 
requirements  gc  veming  the  location  at 
which  the  horn  must  be  sounded. 
Although  those  requirements  would  be 
preempted  by  tl  is  rule,  rather  than 
require  immediate  wholesale  changes  of 
whistle  boards  and  timetable 
instructions,  FRA  is  not  proposing  to 
immediately  ch  mge  the  practical  effects 
of  present  state  -equirements,  if  any. 
However,  if  a  ra  ilroad  changes  the 
maximimi  auth(  irized  track  speed  on  a 
line  of  railroad  1  tpproaching  a  grade 
crossing,  the  loc  ation  where  the 
locomotive  engi  neer  is  required  to 
sound  the  horn  as  indicated  by  whistle 
board  or  other  c  lethod)  must  then  be 
adjusted  to  refle  ct  the  change.  The 


adjustment  at  that  time  would  be  made 
irrespective  of  conflicting  state  law. 

This  paragraph  further  establishes 
(within  the  'A  mile  limitation  contained 
in  paragraph  (e))  the  location  at  which 
the  locomotive  horn  should  be  sounded. 
If  using  whistle  boards,  the  railroad 
must  place  them  at  a  distance  from  the 
crossing  equal  to  the  distance  traveled 
by  a  train  in  20  seconds  while  operating 
at  the  maximum  speed  allowed  for  any 
train  operating  on  the  track  in  that 
direction  of  movement.  Because  a  fixed 
location  for  sounding  of  a  horn  results 
in  differing  periods  of  warning 
depending  on  the  speed  of  the  train  or 
locomotive,  the  location  of  a  whistle 
board  must  therefore  be  dependent  on 
the  fastest  train  operating  over  that 
track.  If  a  railroad  decreases  the 
maximum  authorized  speed  of  trains 
operating  over  a  crossing,  the  whistle 
board  must  be  moved  closer  to  the 
crossing  in  order  to  provide  20  seconds 
of  warning.  Conversely,  if  the  maximum 
authorized  speed  is  increased,  then  the 
whistle  board  must  be  placed  farther 
from  the  crossing  to  maintain  the  20 
second  warning  time. 

Paragraph  (b)  further  provides  that  if 
the  railroad  uses  methods  or  systems 
other  than  whistle  boards  to  indicate 
when  the  horn  should  be  sounded  (such 
as  positive  train  control  systems),  that 
system  should  ensure  that  the  horn  is 
sounded  not  less  than  20,  nor  more  than 
24  seconds  before  the  locomotive  enters 
the  grade  crossing. 

Paragraph  (c)  addresses  the  situation 
in  which  a  state  does  not  have  on  the 
effective  date  of  this  rule,  a  specific 
requirement  for  placement  of  whistle 
boards  or  specific  distance  requirements 
for  the  sounding  of  a  horn.  In  that  case, 
a  railroad  must  take  the  same  actions  as 
are  required  when  it  adjusts  maximum 
authorized  speed  in  paragraph  (b) 
above;  if  using  whistle  boards,  the 
railroad  must  (within  the  V4  mile 
limitation  contained  in  paragraph  (e)) 
place  them  at  a  distance  from  the 
crossing  equal  to  the  distance  traveled 
by  a  train  in  20  seconds  while  operating 
at  the  maximiun  speed  allowed  for  any 
train  operating  on  the  track  in  that 
direction  of  movement.  If  the  railroad 
uses  methods  or  systems  other  than 
whistle  boards  to  indicate  when  the 
horn  should  be  soimded  (such  as 
positive  train  control  systems),  that 
system  should  ensiu-e  Uiat  the  horn  is 
soimded  not  less  than  20  seconds,  nor 
more  than  24  seconds  before  the 
locomotive  enters  the  grade  crossing. 
These  provisions,  together  with  the 
definition  of  "positive  train  control"  are 
based  on  the  long  held  assumption  that 
sounding  the  locomotive  horn  for  20 
seconds  before  entering  the  grade 


crossing  provides  the  optimum  length  of 
warning.  Recent  research,  however, 
tends  to  indicate  that  15  seconds  of 
advance  warning  may  be  sufficient, 
especially  where  active  warning  systems 
are  in  place  at  the  crossing.  FRA 
requests  comments  on  the  proper  length 
of  time  and  under  what  circumstances 
locomotive  horns  should  be  sounded. 

Paragraph  (d)  provides  that  each 
railroad,  irrespective  of  state  law  to  the 
contrary,  must  promptly  adjust  the 
location  of  each  whistle  board  to  reflect 
changes  in  maximum  authorized  track 
speeds,  except  where  all  trains 
operating  over  that  crossing  are 
equipped  to  be  responsive  to  a  positive 
train  control  system.  This  paragraph 
mandates  that  if  a  raihoad  decreases  the 
maximum  authorized  speed  of  trains 
operating  over  a  crossing,  the  whistle 
board  must  be  moved  closer  to  the 
crossing.  Conversely,  if  the  maximum 
authorized  speed  is  increased,  then  the 
whistle  board  must  be  placed  farther 
from  the  crossing.  Railroads  must 
ensure  that  whistle  boards  are  placed  at 
a  distance  from  each  crossing  equal  to 
the  distance  traveled  by  a  train  in  20 
seconds  while  operating  at  the 
maximum  speed  allowed  for  any  train 
operating  in  that  dfrection  of  movement. 

Paragraph  (e)  establishes  a  maximum 
distance  of  V4  mile  before  a  crossing, 
over  which  a  frain  horn  may  be 
sounded,  regardless  of  train  speed. 
Sound  diminishes  at  a  rate  of 
approximately  7.5dB(A)  for  each 
doubling  of  distance.  Thus,  a 
locomotive  horn  registering  lOOdB(A)  at 
100  feet  in  front  of  the  locomotive  will 
have  diminished  to  roughly  75  dB(A)  at 
1/4  mile  (1.320  feet)  in  front  of  the 
locomotive.  That  distance  is  likely  near 
the  outer  margin  of  utility  in  terms  of 
alerting  the  motorist  to  oncoming  frains 
at  that  particular  crossing. 

Section  222.23  Emergency  and  Other 
Uses  of  Locomotive  Horns 

Paragraph  (a)  of  this  section  is  meant 
to  make  clear  that  even  at  grade 
crossings  subject  to  quiet  zone 
conditions,  locomotive  engineers  may 
sound  the  locomotive  horn  in 
emergency  situations.  Nothing  in  this 
part  is  intended  to  prevent  an  engineer 
from  sounding  the  locomotive  horn  to 
provide  a  warning  to  vehicle  operators, 
pedestrians,  trespassers  or  crews  on 
other  trains  in  an  emergency  situation  if, 
in  the  engineer's  sole  judgment,  such 
action  is  appropriate  in  order  to  prevent 
inuninent  injury,  death  or  property 
damage.  Establishment  of  a  quiet  zone 
does  not  prevent  an  engineer  from 
sounding  the  horn  in  such  situations, 
nor  does  it  impose  a  legal  duty  to  do  so. 
Additionally,  paragraph  (b)  provides 
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that  nothing  in  this  part  restricts  the  use 
of  the  horn  to  announce  the  approach  of 
the  train  to  roadway  workers  in 
accordance  with  a  program  adopted 
under  49  CFR  part  214.  This  regulation 
is  not  meant  to  restrict  the  use  of  the 
locomotive  horn  when  active  crossing 
warning  devices  have  malfunctioned 
and  use  of  the  horn  is  required  by  either 
49  CFR  234.105  (activation  failure), 
234.106  (partial  activation),  or  234.107 
(false  activation). 

Subpart  C — Exceptioiis  To  Use  of  the 
Locomotive  Horn 

Section  222.31  Train  Operations  Which 
Do  Not  Require  Sounding  of  Horns  at 
Individual  Crossings 

This  section  addresses  the  situation  in 
which  locomotive  horns  need  not  be 
sounded  even  though  the  crossing  is  not 
part  of  a  quiet  zone.  Locomotive  horns 
need  not  be  sounded  at  individual 
highway-rail  grade  crossings  at  which 
the  maximum  authorized  operating 
speed  (as  established  by  the  railroad)  for 
that  segment  of  track  is  15  miles  per 
hour  or  less  and  properly  equipped 
flaggers  (as  defined  by  49  CFR  234.5) 
provide  warning  to  motorists.  These 
limited  types  of  rail  operations  do  not 
present  a  significant  risk  of  loss  of  life 
or  serious  personal  injxuy  and  thus, 
under  the  Act,  may  be  exempted  from 
the  requirement  to  sound  the 
locomotive  horn.  Locomotive  horns  will 
still  be  required  to  be  sounded  if 
automatic  warning  systems  have 
malfunctioned  and  the  crossing  is  being 
flagged  pursuant  to  49  CFR  234.105, 
234.106,  or  234.107.  Horns  will  still  be 
required  in  these  limited  circumstances 
in  order  to  offset  the  temporary  loss  of 
the  active  warning  which  motorists  have 
presumably  come  to  rely  on. 

This  section  is  an  exception  to  the 
requirement  that  silencing  of  locomotive 
horns  must  include  all  crossings  within 
a  designated  quiet  zone.  This  section 
permits  a  raihoad,  on  its  own  initiative, 
to  silence  its  boms  at  individual 
crossings  under  certain  circiunstances 
in  which  the  safety  risk  is  low.  The 
primary  purpose  of  this  section  is  not 
the  same  as  that  of  §  222.35 
("Establishment  of  quiet  zones").  Rather 
than  silencing  horns  for  the  benefit  of 
the  surrounding  community,  this 
section  will  be  used  primarily  at 
crossings  located  in  industrial  areas 
where  substantial  switching  occurs,  and 
would  avoid  uimecessary  noise  impacts 
on  those  railroad  personnel  working  on 
the  ground  in  very  close  proximity  to 
the  locomotive  horn.  This  section 
recognizes  that  under  the  noted 
conditions,  public  and  railroad  safety  do 
not  require  die  sounding  of  locomotive 


horns — a  raihoad  is  thus  free  to 
eliminate  them.  Since  the  primary 
beneficiary  of  this  section  is  not  nearby 
residences,  the  reasoning  for  the 
establishment  of  quiet  zones  rather  than 
individual  quiet  crossings  would  not  be 
applicable  here.  There  is  no  additional 
burden  placed  on  an  engineer  in  this 
situation  since  the  flagger  will  generally 
be  a  member  of  the  train  crew  itself,  and 
the  engineer  will  not  be  placed  in  the 
position  of  having  to  determine  when 
horns  must  be  silenced  or  sounded  as 
would  be  the  case  if  horns  could  be 
silenced  on  an  individual  crossing  basis. 
Additionally,  prevention  of  noise  spill- 
over from  a  crossing  would  not  be  a 
consideration  in  these  situations. 

FRA  has  consid^ed  whether  raihoad 
operations  involving  less  frequent 
service  and  slow  speeds,  such  as 
raihoad  operations  typically  associated 
with  short  lines  and  secondary  lines, 
should  also  be  categorically  excluded 
from  the  requirement  to  sound 
locomotive  horns  based  on  the  premise 
that  they  do  not  present  a  significant 
risk  of  loss  of  life  or  serious  personal 
injury.  Another  factor  which  could  be 
considered  in  addition  to  the  above 
factors  is  the  level  of  highway  traffic 
over  the  crossing.  While  FRA  is  not 
proposing  at  this  time  to  categorically 
exclude  crossings  based  on  these 
factors,  FRA  solicits  comments,  and 
specific  suggestions  as  to  the 
desfrability  of  categorically  excluding 
certain  crossings  based  on  a 
combination  of  the  above  factors  or 
other  characteristics  of  crossings  that 
significantly  affect  risk.  Inclusion  of 
supporting  data  and  analysis  is 
encouraged. 

Section  222.33    Establishment  of  Quiet 
Zones 

Methods  of  Establishing  a  Quiet  Zone 

This  section  addresses  the  manner  in 
which  quiet  zones  are  established.  A 
quiet  zone  is  defined  as  a  segment  of  rail 
line  within  which  is  situated  one  or  a 
number  of  consecutive  highway-rail 
crossings  at  which  locomotive  horns  are 
not  routinely  sounded.  The  concept  of 
quiet  zones  is  crucial  to  understanding 
the  intent  and  thrust  of  this  proposed 
rule.  While  it  would  be  possible  to 
approve  a  ban  on  locomotive  whistles 
on  a  case-by-case,  or  a  crossing-by- 
crossing  basis,  the  desired  result  of  less 
disruption  to  the  surrounding 
community  by  locomotive  horn  noise 
would  be  minimal.  Because  a 
locomotive  horn  must  be  sounded  well 
in  advance  of  a  grade  crossing,  the  noise 
spill-over  from  a  crossing  not  subject  to 
a  ban  could  still  disrupt  the  community 
near  a  crossing  where  horns  are  banned. 


As  a  result,  the  concept  of  a  quiet  zone 
was  developed,  which  would  essentially 
fulfill  the  following  purposes:  ensure 
that  a  whistle  ban  would  have  the 
greatest  impact  in  terms  of  noise 
reduction;  ease  the  added  burden  on 
locomotive  crews  of  the  necessity  of 
determining  on  a  crossing-by-crossing 
basis  whether  or  not  to  sound  the  horn; 
and  enable  grade  crossing  safety 
initiatives  to  be  focused  on  specific 
areas  within  the  quiet  zone. 

FRA  proposes  two  different  methods 
of  establishing  quiet  zones,  depending 
on  local  circimistances.  In  one  method 
(provided  for  in  §  222.33(a)),  every 
public  grade  crossing  within  the 
proposed  quiet  zone  would  have  a 
supplementary  safety  measure  applied 
to  the  crossing.  These  measures,  which 
are  listed  in  Appendix  A,  have  been 
determined  by  FRA  to  be  an  effective 
substitute  for  the  locomotive  horn  in  the 
prevention  of  highway-rail  grade 
crossing  casualties.  In  other  words, 
these  measures  each  have  an 
effectiveness  rate  which  is  at  least 
equivalent  to  that  of  a  locomotive  horn. 
Because  each  highway-rail  grade 
crossing  would  be  upgraded  from  the 
standard  flashing  lights  and  automatic 
gates  to  a  crossing  with  a  supplementary 
safety  me^stue,  FRA's  role  would  be 
minimal.  The  governmental  entity 
establishing  the  quiet  zone  would  only 
need  to  designate  the  extent  of  the  quiet 
zone,  install  the  supplementary  safety 
measures,  and  comply  with  various 
notice  and  information  requirements  of 
§  222.35(a). 

Another  method  (provided  for  in 
§  222.33(b))  of  establishing  a  quiet  zone 
permits  a  governmental  entity  greater 
flexibility  in  using  supplementary  safety 
measures  or  other  types  of  safety 
measures  (alternative  safety  measures) 
to  deed  with  problem  crossings.  While 
Appendix  A  lists  those  measures  which 
FRA  believes  fully  compensate  for  the 
lack  of  a  locomotive  bom.  Appendix  B 
includes  all  Appendix  A  measures  and 
adds  other  safety  measures  whose 
success  in  compensating  for  the 
locomotive  horn  is  dependent  on  the 
level  of  time  and  effort  expended  by  the 
community.  Such  measures  include 
public  safety  education  and  increased 
law  enforcement  programs.  Using  a 
combination  of  supplemental  safety 
measiu-es  from  Appendix  A,  alternative 
safety  measures  listed  in  Appendix  B, 
and  tailoring  supplemental  safety 
measures  to  unique  circiunstances  at 
specific  crossings,  the  governmental 
entity  is  provided  with  a  greater  level  of 
flexibility  than  is  available  using  only 
supplementary  safety  measures  from 
Appendix  A.  Another  major  difference 
in  this  approach  from  the  earlier  method 
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warning  provided  by  the  locomotive 
horn. 

Paragraph  (c)  addresses  the  categories 
of  crossings  which  the  Administrator 
has  determined  do  not  present  a 
significant  risk  with  respect  to  loss  of 
life  or  serious  personal  injury  if  the 
locomotive  horn  is  not  soimded.  In  the 
very  limited  situations  listed,  neither 
supplementary  safety  measures,  nor 
lights,  gates  and  bell  are  required  at  the 
crossing.  Appendix  C  contains  a  list  of 
those  criteria  which  must  be  met  for  a 
quiet  zone  to  be  established  under  this 
provision.  The  criteria  include: 
Maximum  authorized  train  speed  as 
established  by  the  railroad  does  not 
exceed  15  miles  per  hour;  the  train 
travels  between  traffic  lanes  of  a  public 
street  or  on  an  essentially  parallel 
course  within  30  feet  of  the  street; 
unless  the  railroad  is  actually  situated 
on  the  surface  of  the  public  street,  traffic 
on  all  crossing  streets  is  controlled  by 
STOP  signs  or  traffic  lights  which  are 
interconnected  with  automatic  crossing 
warning  devices;  and  the  locomotive 
bell  is  rung  when  approaching  and 
traveling  through  the  crossing. 

FRA'S  Approach  and  Request  for 
Comments.  FRA  has  specified  in 
Appendix  B  the  manner  in  which  the 
community  must  show  the  reduction  in 
risk  resulting  from  its  proposed 
alternative  safety  measures.  In 
proposing  the  very  specific  procedures 
cited  in  Appendix  B  (and  in  its 
introduction),  FRA  has  been  guided  by 
the  need  to  establish  a  predictable 
environment  within  which  affected 
communities  can  plan  and  take  action. 
FRA  believes  that  such  objective 
measures  will  help  communities  in  their 
decision-making  process,  as  well  as 
assist  FRA  in  determining  which 
proposals  will  in  fact  provide  for  the 
safety  of  the  motoring  and  rail  public. 
One  alternative  to  FRA's  proposal 
would  allow  communities  to  perform 
their  own  effectiveness  analyses  based 
on  methodology  of  their  own  choosing 
with  subsequent  reporting  of  the 
methodology  and  data  results  to  FRA. 
That  alternative  would  result  in  FRA 
review  of  both  the  methodology  and  the 
data  involved  in  each  submission  from 
each  locality  wishing  to  establish  a  quiet 
zone.  That  approach  might  provide 
greater  flexibility  to  communities  to 
design  countermeasures  meeting  their 
needs  and  circumstances.  However, 
FRA  is  concerned  that  this  approach 
might  overwhelm  FRA's  resources  and 
delay  approvals  beyond  reasonable 
limits.  This  could  backlog  review  of 
proposed  new  quiet  zone  proposals 
emanating  from  communities  impacted 
by  industry  restructuring  (such  as  the 
proposed  acquisition  of  Conrail  by 


Norfolk  Southern  and  CSX 
Transportation).  Further,  ascertaining 
appropriate  decisional  criteria  for 
evaluating  community  submissions 
might  present  a  major  challenge.  The 
proposed  alternative  measures  laid  out 
in  this  notice  already  comprehend  the 
broad  range  of  safety  measiu-es  within 
the  traditional  crossing  safety  categories 
of  "engineering,  education,  and 
enforcement."  Commenters  are  asked  to 
note  specific  examples  of  opportunities 
that  might  be  presented  by  less  definite 
enumeration  of  alternative  measures. 
FRA  encoiu-ages  comments  on  the 
proposed  regulatory  approach,  as  well 
as  alternative  suggestions  as  to  the  best 
way  to  assure  that  alternative  safety 
measiu-es  will  in  fact  compensate  for  the 
lack  of  a  locomotive  horn. 

Who  May  Establish  a  Quiet  Zone 

Under  this  proposed  rule,  a  local 
political  jurisdiction,  in  addition  to  a 
state,  can  establish  a  quiet  zone.  FRA 
does  not  intend  that  the  proposed  rule 
confer  authority  on  localities  to 
establish  quiet  zones  if  state  law  does 
not  otherwise  permit  such  actions.  Local 
political  jurisdictions  are  creations  of 
their  respective  states  and  their  powers 
are  thus  limited  by  their  individual  state 
law  or  constitution. 

Under  the  Act  and  the  proposed 
regulations,  establishment  of  quiet 
zones  requires  specific  action  by  a  state 
or  local  governmental  body.  Therefore, 
if  the  appropriate  political  entity 
determines  that  sounding  of  locomotive 
horns  at  grade  crossings  is  the  proper 
course  of  action  for  their  community,  no 
specific  action  needs  to  be  taken  to 
ensure  that  locomotive  boms  are 
sounded  at  every  public  highway-rail 
grade  crossing.  This  is,  of  course,  a 
legitimate  public  policy  result. 
However,  if  quiet  zones  are  desired, 
there  are  a  number  of  approaches  that 
could  be  considered  in  terms  of 
application  and  implementation. 

First,  one  approach  could  be  that  all 
designations  and  applications  under 
this  section  must  come  from  a  state 
agency.  Under  this  approach,  FRA 
would  deal  with  only  one  entity  from 
each  state.  How  the  state  determines 
which  quiet  zones  are  designated  and 
which  should  be  the  subject  of  an 
application  for  acceptance  would  be  up 
to  each  individual  state.  The  processes 
may  be  as  varied  as:  the  state  agency 
acting  only  as  a  conduit  for  designations 
and  applications;  the  agency  acting  as  a 
filter  to  weed  out  "inappropriate" 
applications;  or,  the  state  agency  acting 
solely  on  its  own  to  determine  the 
extent  of  designations  and  applications. 

A  second  approach  would  limit 
authority  for  designations  and 


Federal  Register /Vol.  65,  No.  9 /Thursday,  January  13,  2000  /  Proposed  Rules 


2247 


applications  to  the  political  subdivision 
with  direct  responsibility  over  traffic 
safety  at  a  crossing.  This  approach 
would  present  problems  inasmuch  as  a 
line  of  railroad  typically  crosses  state 
highways,  and  city,  county,  and  village 
roads. 

A  third  approach  would  require  the 
political  subdivision  in  which  the 
proposed  quiet  zone  is  located  to  be  the 
applicant. 

FRA  at  this  time  contemplates  that 
both  states  and  local  jiu-isdictions  (if 
they  have  the  legal  authority  to  do  so) 
will  establish  quiet  zones  under  both 
paragraphs  (a)  and  (b)  of  this  section. 
FRA  encourages  comments  on  this 
regulatory  approach. 

Length  of  Quiet  Zone 

Paragraph  (d)  addresses  the  minimum 
length  of  a  quiet  zone.  FRA  believes  that 
if  locomotive  horns  are  to  be  prohibited 
along  a  segment  of  track,  the  underlying 
purpose  of  the  prohibition  will  not  be 
served  unless  the  prohibition  is  effective 
on  a  corridor-like  basis.  Without  a  quiet 
zone  requirement,  the  soiuiding  of  horns 
may  be  prohibited  at  one  crossing, 
required  at  the  next  crossing  two  blocks 
away,  and  then  prohibited  at  the  next 
crossing  one-quarter  mile  along  the  line. 
Because  horns  miist  be  sounded  in 
advance  of  a  public  highway-rail 
crossing,  the  horn  being  sounded  at  the 
one  crossing  in  the  example  will 
effectively  negate  a  large  measure  of  the 
benefit  of  the  prohibition  elsewhere 
along  the  corridor. 


In  addition  to  ensuring  the  benefits  of 
the  prohibition  within  the  zone, 
imposition  of  a  horn  prohibition  on  a 
zone  basis  will  eliminate  excessive,  and 
luinecessary  workload  demands  on  the 
engineer,  permitting  greater  attention  to 
other  locomotive  operating 
requirements.  Without  a  zone 
prohibition,  the  engineer  will  be  faced 
with  the  need  to  constantly  be  aware  of 
which  crossings  are  subject  to  a 
prohibition  and  which  are  not.  Such  a 
situation  provides  a  greater  chance  of 
hiunan  error  than  if  the  engineer  need 
only  concentrate  on  groups  of  crossings. 
Paragraph  (d)  establishes  the  minimum 
length  of  a  quiet  zone  as  2,640  feet  (one- 
half  mile).  The  community  which 
establishes  a  quiet  zone  has  the 
discretion  to  determine  the  length 
(subject  to  the  one-half  mile  minimum); 
however,  certain  factors  should  be  taken 
into  consideration  in  establishing  such 
a  quiet  zone.  While  locomotive  horns 
can  not  be  routinely  soimded  at  all 
crossings  within  the  quiet  zone,  it  is 
entirely  possible  that  sound  from  a 
locomotive  horn  for  a  crossing  just 
outside  the  quiet  zone  will  begin  in  the 
quiet  zone  or  will  intrude  into  the  area 
of  the  quiet  zone.  It  is  up  to  the 
conununity  to  devise  the  placement  of 
a  quiet  zone  to  minimize  that  effect. 

The  following  is  an  example  of  two 
different  acceptable  quiet  zones  in  terms  of 
placement:  Example  No.  1:  A  single  grade 
crossing  at  milepost  4.5  is  subject  to  a  quiet 
zone.  In  this  situation,  the  quiet  zone  would 
extend  at  least  one-quarter-mile  in  each 


direction  along  the  right-of-way.  If  there  are 
public  highway-rail  grade  crossings  at 
milepost  4.2  or  4.8,  (both  of  which  are 
outside  of  the  quiet  zone),  locomotive  horns 
would  need  to  be  sounded  for  those 
crossings,  despite  beginning  within  the  quiet 
zone  or  despite  intruding  into  the  quiet  zone. 
In  this  example,  a  community  could  extend 
the  quiet  zone  to  include  either,  or  both 
additional  crossings.  Those  crossings  must 
then  either  comply  with  the  requirements 
contained  in  Appendix  A,  or  the  quiet  zone 
as  a  whole  must  compensate  for  the  lack  of 
a  horn  through  a  combination  of  measures 
from  Appendix  A  and  Appendix  B. 

Example  No.  2:  Four  public  highway-rail 
grade  crossings  at  every  block  for  a  distance 
of  .4  mile.  (Crossings  at  mileposts  4.5,  4.6, 
4.7,  4.8  are  subject  to  a  quiet  zone.) 
Additional  crossings  at  mileposts  4.3  and  4.4 
do  not  have  to  be  included  in  a  quiet  zone 
if  the  quiet  zone  is  extended  in  the  other 
direction  along  the  track — to  milepost  5.0. 
That  would  be  acceptable  even  if  there  were 
no  crossings  from  milepost  4.8  to  5.0.  The 
crossings  within  the  quiet  zone  in  this 
example,  like  the  crossings  in  Example  No. 
1,  must  then  either  comply  with  the 
requirements  contained  in  Appendix  A,  or 
the  quiet  zone  as  a  whole  must  compensate 
for  the  lack  of  a  horn  through  a  combination 
of  measures  from  Appendix  A  and  Appendix 
B.  It  is  clear  that  under  this  approach, 
locomotive  horn  noise  for  crossings  at 
mileposts  4.3  and  4.4  will  intrude  or  begin 
within  the  quiet  zone.  However,  the 
approach  set  out  here  provides  a  community 
with  the  greatest  flexibility  in  determining 
how  to,  and  where  to  establish  quiet  zones. 
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risk  reduction  attributable  to  the 
supplementary  safety  measure  in 
accordance  with  Appendix  A  may  be 
credited  toward  the  risk  reduction 
referenced  in  paragraph  (b). 

Requirement  for  Advance  Warning 
Signs 

Paragraph  (f)  ensures  that  motorists 
are  notified  wherever  horns  are  not 
required  to  be  sounded.  The  paragraph 
requires  that  each  highway  approach  to 
each  public  highway-rail  crossing  at 
which  locomotive  horns  are  not 
routinely  sounded  pursuant  to  this  part 
shall  be  equipped  with  an  advance 
warning  sign  advising  the  motorist  that 
train  horns  are  not  sounded  at  the 
crossing.  FRA  will  leave  to  individual 
states  the  decision  as  to  specific  size 
and  design  of  the  required  signs, 
however,  they  must  be  in  conformance 
with  the  MUTCD.  FRA  is  not  at  this 
time  proposing  that  approaches  to  each 
private  highway-rail  crossing  be 
equipped  with  such  advance  warning 
signs.  FRA  solicits  comments  as  to 
whether  such  signs  should  be  required. 


and  if  so,  who  should  be  responsible  for 
installation  and  maintenance.  A  factor 
to  consider  is  that  by  definition,  the 
approaches  to  these  crossings  are  on 
private,  rather  than  public  property. 

Section  222.35    Notifications, 
Affirmations,  and  Required  Information 

Paragraph  (a)  requires  a  state  or  local 
government  designating  a  quiet  zone 
under  §  222.33(a)  to  provide  written 
notice  of  the  designation  to  all  railroads 
operating  over  public  highway-rail 
grade  crossings  within  the  quiet  zone, 
the  highway  or  traffic  control  authority 
and  law  enforcement  authority  having 
control  over  vehicular  traffic  at  the 
crossings  within  the  quiet  zone,  the 
state  agency  responsible  for  highway 
and  road  safety,  and  the  FRA  Associate 
Administrator  for  Safety.  In  order  to 
ensure  that  all  parties  have  notice  and 
sufficient  time  to  prepare  for  the  change 
at  the  crossings,  all  notices  required 
under  this  section  must  be  provided  by 
certified  mail,  return  receipt  requested. 

Paragraph  (b)  contains  the  notice 
requirements  which  apply  to  the 
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situation  in  which  a  state  or  local 
government  has  proposed  a  quiet  zone 
for  acceptance  by  FRA  under 
§  222.33(b).  Upon  acceptance  of  a  quiet 
zone  by  FRA,  the  state  or  local 
government  must  provide  written  notice 
by  certified  mail,  return  receipt 
requested,  of  the  acceptance  to  all 
railroads  operating  over  the  public 
highway-reul  grade  crossings  within  the 
quiet  zone,  the  highway  or  traffic 
control  authority  or  law  enforcement 
authority  having  control  over  vehicular 
traffic  at  the  crossings  within  the  quiet 
zone,  and  the  state  agency  responsible 
for  highway  and  road  safety. 

Paragraph  (c)  ensures  that  certain 
needed  information  is  provided  to  FRA. 
This  section  requires  that  certain 
information  be  provided  to  the  FRA 
Associate  Administrator  for  Safety. 

Paragraph  (1)  requires  an  accurate  and 
complete  U.S.  DOT-AAR  National 
Highway-Rail  Grade  Crossing  Inventory 
Form  (Inventory  Form)  for  each  crossing 
dated  within  six  months  prior  to  the 
designation  of  FRA  acceptance  of  the 
quiet  zone.  The  information  from  this 
form  will  establish  a  base-line  from 
which  FRA  can  determine  the  measures 
tciken  by  the  state  or  locality  to 
compensate  for  the  lack  of  a  locomotive 
horn. 

Paragraph  (2)  requires  submission  of  a 
current  Inventory  Form  which  reflects 
the  supplementary  and  alternative 
safety  measures  which  have  been  put  in 
place  upon  establishment  of  the  quiet 
zone. 

Paragraph  (3)  requires  the  name  and 
title  of  the  state  or  local  official 
responsible  for  monitoring  compliance 
with  this  regulation  and  the  manner  in 
which  the  person  can  be  contacted. 

Section  222.37    Quiet  Zone 
Implementation 

Paragraph  (a)  provides  that  a  quiet 
zone  can  not  be  implemented  until  all 
requirements  of  §  222.35  are  complied 
with  and  at  least  14  days  have  elapsed 
since  the  required  parties  have  received 
the  notifications  required  by  that 
section.  The  notification  provision  and 
two-week  delay  will  ensure  that  the 
various  interested  parties  have  time  to 
inform  employees  and  others  regarding 
the  changes  at  the  crossings.  Paragraph 
(b)  provides  that  all  railroads  operating 
over  public  highway-rail  grade  crossings 
within  a  quiet  zone  established  in 
accordance  with  this  regulation  shall 
cease  routine  use  of  the  locomotive  horn 
as  of  the  date  established  by  the  state  or 
local  government,  which  of  course  can 
be  later  than  the  14  day  minimum 
period.  This  paragraph  prohibits  the 
routine  use  of  the  locomotive  horn 
within  the  quiet  zone.  However,  the  rule 


is  not  meant  to  prohibit  the  occasional 
use  of  the  horn  for  railroad  operating 
purposes  such  as  for  crew  and  flagger 
communications  when  radios  fail.  The 
rule  does  not  prohibit  use  of  the  horn  in 
emergency  situations  or  as  a  method  of 
warning  railroad  workers  of  the 
approach  of  the  train.  (See  §  222.23.) 

Section  222.39    Quiet  Zone  Duration 

Paragraph  (a)  governs  the  duration  of 
quiet  zones  designated  by  state  or  local 
governments  under  §  222.33(a)  i.e., 
zones  in  which  supplementary  safety 
measures  are  in  place  at  each  crossing. 
A  quiet  zone  may  remain  in  effect 
indefinitely  if  all  the  requirements  of 
this  rule  are  complied  with,  and  if, 
within  six  months  before  the  expiration 
of  five  years  from  the  original 
designation  made  to  FRA,  the 
designating  entity  (the  state  or  local 
government)  affirms  in  writing,  by 
certified  mail,  return  receipt  requested, 
to  the  same  parties  receiving  the  original 
notification  of  implementation  of  the 
quiet  zones  under  §  222.35(a),  that  the 
supplementary  safety  measures 
implemented  within  the  quiet  zone 
continue  to  conform  to  the  requirements 
of  Appendix  A  of  the  regulation.  The 
designating  entity  must  thereafter  affirm 
within  six  months  before  the  fifth 
anniversary  of  the  prior  affirmation  that 
the  supplementary  safety  measures 
implemented  within  the  quiet  zone 
continue  to  conform  to  the  requirements 
of  Appendix  A  of  the  regulation. 

This  paragraph,  as  well  as  paragraph 
(bf,  also  requires  that  along  with  its 
affirmation,  the  governmental  entity 
must  send  to  the  FRA  Associate 
Administrator  for  Safety  an  accurate  and 
complete  U.S.  DOT-AAR  National 
Highway-Rail  Grade  Crossing  form  (FRA 
F6180.71)  (available  through  the  FRA 
Office  of  Safety  Analysis,  202-493- 
6299)  for  each  public  highway-rail  grade 
crossing.  This  requirement  will  ensure 
that  the  National  Inventory  is  kept 
current  regarding  all  crossings  within 
quiet  zones. 

Paragraph  (b)  governs  the  duration  of 
quiet  zones  accepted  by  FRA  under 
§  222.33(b),  i.e.,  zones  that,  as  a  whole, 
comply  with  Appendix  B.  This 
provision  is  similar  to  paragraph  (a), 
with  the  exception  that  the  period 
between  affirmations  is  3,  rather  than  5 
years  and  that  the  state  or  local 
government  must  affirm  that  the 
supplementary  and  alternative  safety 
measures  in  place  continue  to  be 
effective  and  continue  to  fully 
compensate  for  the  absence  of  the 
warning  provided  by  the  locomotive 
horn.  FRA  is  proposing  a  shorter  period 
between  affirmations  because  of  the 
greater  possibility  that  changed 


circumstances  will  affect  the 
effectiveness  of  the  safety  measures  put 
in  place  in  the  quiet  zone.  Because 
every  public  highway-rail  crossing 
subject  to  the  five  year  affirmation 
period  has  in  place  a  supplementary 
safety  measure  providing  sufficient 
compensation  for  lack  of  a  locomotive 
horn,  as  long  as  such  measures  remain 
in  place,  FRA  can  be  assured  that  safety 
is  being  maintained  along  the  entire 
quiet  zone.  However,  because  the  safety 
measures  instituted  at  crossings  sijjbject 
to  the  three  year  affirmation  period  are 
dependent  on  local  circumstances  and 
local  effort,  review  on  a  more  frequent 
basis  is  appropriate.  FRA  solicits 
comment  on  this  proposal. 

Paragraph  (d)  provides  that  the  FRA 
Associate  Administrator  for  Safety  may, 
at  any  time,  review  the  status  of  any 
quiet  zone  and  determine  whether  the 
safety  measures  in  place  fully 
compensate  for  the  absence  of  the 
warning  provided  by  the  locomotive 
horn  under  the  conditions  then  present 
at  the  public  highway-rail  grade 
crossings  within  the  quiet  zone.  This 
oversight  will  enable  FRA  to  take  action 
in  the  event  that  conditions  at  the 
crossings  have  changed  sufficiently  so 
that  safety  measures  originally  installed 
and  implemented  are  insufficient  to 
compensate  for  the  lack  of  a  horn. 
Under  this  provision,  if  the  Associate 
Administrator  makes  a  preliminary 
determination  that  the  safety  measures 
in  place  do  not  fully  compensate  for  the 
absence  of  the  locomotive  horn,  notice 
of  the  determination  will  be  published 
in  the  Federal  Register  and  an 
opportunity  for  comment  and  informal 
hearing  will  be  provided.  The  Associate 
Administrator  may  thereafter  require 
that  additional  safety  measures  be  taken 
to  ensure  that  there  is  full  compensation 
for  the  absence  of  the  locomotive  horn. 
This  paragraph  also  provides  for 
termination  of  the  quiet  zone  if 
conditions  so  warrant. 

Section  222.41     Supplementary  and 
Alternative  Safety  Measures 

Paragraph  (a)  states  that  a  list  of 
approved  supplementary  safety 
measures  are  listed  in  Appendix  A  to 
this  regulation.  These  measures,  based 
on  the  best  available  data,  have  been 
determined  by  FRA  to  be  an  effective 
substitute  for  the  locomotive  horn  in  the 
prevention  of  highway-rail  casualties. 

Paragraph  (b)  states  that  additional, 
alternative  safety  measures  that  may  be 
included  in  a  request  for  FRA 
acceptance  of  a  quiet  zone  under 
§  222.33(b)  are  listed  in  Appendix  B. 

Paragraph  (c)  states  that  Appendix  C 
contains  a  list  of  those  situations  which 
the  Administrator  has  determined  do 
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not  present  a  si  ;niiicant  risk  with 
respect  to  loss  (  f  life  or  serious  personal 
injury  from  est;  blishment  of  a  quiet 
zone.  In  the  very  limited  situations 
listed,  supplem  3ntar>'  safety  measures 
are  not  requirec  because  the  requisite 
level  of  safety  h  as  already  been 
achieved. 

Paragraph  (d  provides  that  the 
Administrator  \  /ill  add  new  listings  to 
Appendices  A  (  r  B  when  the 
Administrator  c  etermines  that  such 
measures  or  sta  idards  are  effective 
substitutes  for  t  le  locomotive  horn  in 
the  prevention  i  )f  highway-rail  grade 
crossing  casuall  ies.  The  Administrator 
will  add  new  li;  tings  to  Appendix  C 
when  it  is  deter  nined  that  no  negative 
safety  conseque  nces  result  from  the 
establishment  cjf  a  quiet  zone  under  the 
listed  condition  s. 

Paragraph  (e)  is  based  on  language 
contained  in  thi  >  Act,  and  makes  clear 
that  the  followi  ig  traditional  highway- 
rail  grade  crossi  ng  safety  measures  do 
not  individually  ■,  or  in  combination, 
constitute  supp  ementarj'  safety 
measures:  stanc  ard  traffic  control 
devices  or  arrar  gements  such  as 
reflectorized  cmssbucks,  stop  signs. 
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locomotive  horns  to  be  silenced.  FRA 
has,  in  one  case  to  date,  ordered  a 
railroad  to  cease  sounding  horns  for  the 
purposes  of  testing.  In  Spokane, 
Washington,  the  Burlington  Northern 
Santa  Fe  Railway  (BNSF),  Spokane 
County,  Washington  State  Public 
Utilities  Commission  and  the  FRA 
worked  together  to  test  the  effectiveness 
of  median  barriers  as  a  substitute  for  the 
locomotive  horn.  See  62  FR  54681, 
August  21,  1997.  To  accomplish  this 
test,  BNSF  was  ordered  to  cease 
sounding  of  the  horn  after  installation  of 
engineering  improvements  at  the  two 
subject  crossings.  This  test  is 
continuing. 

Paragraph  (c)  provides  that  upon  the 
successful  completion  of  a 
demonstration  of  proposed 
supplementary  safety  measures, 
interested  parties  may  apply  for  their 
approval.  This  section  requires  certain 
information  to  be  included  in  every 
application  for  approval. 

Paragraphs  (d)  and  (e)  provide  that  if 
the  FRA  Associate  Administrator  for 
Safety  is  satisfied  that  the  proposed 
supplementary  safety  measure  fully 
compensates  for  the  absence  of  the 
locomotive  horn,  its  use  as  a 
supplementary  safety  measure  (with  any 
conditions  or  limitations  deemed 
necessary)  will  be  approved  and  it  will 
be  added  to  Appendix  A. 

Paragraph  (f)  provides  an  opportunity 
to  appeal  a  decision  of  the  FRA 
Associate  Administrator  for  Safety.  The 
party  applying  for  approval  of  a 
supplementary  safety  measiu-e  may 
appeal  to  the  Administrator  a  decision 
by  the  FRA  Associate  Administrator  for 
Safety  rejecting  a  proposed 
supplementary  safety  measure  or  the 
conditions  or  limitations  imposed  on 
use. 

Section  222.45    Communities  With  Pre- 
existing Restrictions  on  Use  of 
Locomotive  Horns 

Section  (i)(l)  of  section  20153 
requires  that  in  issuing  these 
regulations,  FRA  take  into  account  the 
interests  of  communities  that  "have  in 
effect  restrictions  on  the  sounding  of  a 
locomotive  horn  at  highway-rail  grade 
crossings,  or  have  not  been  subject  to 
the  routine  *   *   *  sounding  of  a 
locomotive  horn  at  highway-rail  grade 
crossings.  This  section  is  meant  to 
address  that  statutory  requirement.  FRA 
requests  public  comment  regarding  the 
provisions  of  this  section.  Paragraph  (a) 
provides  that  communities  which  as  of 
the  date  of  issuance  of  this  NPRM  have 
enacted  ordinances  restricting  the 
soimding  of  locomotive  horns,  or 
commimities  which  as  of  the  same  date 
have  not  been  subject  to  the  sounding  of 


locomotive  horns  at  public  highway-rail 
crossings  due  to  formal  or  informal 
agreements  with  the  railroad  may 
continue  those  restrictions  for  a  period 
of  up  to  three  years  from  the  date  the 
final  rule  is  issued.  This  period  will 
•enable  the  community  to  plan  for,  and 
implement  additional  safety  measures  at 
the  affected  crossings  without  the 
sounding  of  horns  in  the  intervening 
period.  This  three-year  period  is 
dependent  on  compliance  with 
paragraph  (b). 

Paragraph  (b)  states  that  if  a 
community  with  pre-existing 
restrictions  on  locomotive  horns  hdS  not 
designated  a  quiet  zone  (under 
§  233.33(a))  or  had  a  quiet  zone  accepted 
by  FRA  {under  §  233.33(b))  within  two 
years  after  the  date  of  issuance  of  the 
final  rule,  the  community  must,  within 
two-years  of  issuance  of  the  final  rule, 
initiate  or  increase  highway-rail  grade 
crossing  safety  public  awareness 
initiatives  and  grade  crossing  traffic  law 
enforcement  programs  in  an  effort  to 
offset  the  lack  of  supplementary  safety 
measures  at  the  affected  crossings.  If, 
however,  the  community  does  not  take 
actions  to  initiate  or  increase  public 
awareness  initiatives  and  traffic  law 
enforcement  programs,  locomotive 
horns  must  be  sounded  in  accordance 
with  §  222.21.  Thus,  the  effect  of 
paragraphs  (a)  and  (b)  provides 
communities  with  pre-existing  whistle 
bans  a  three-year  grace  period  to  comply 
with  §§  233.33(a)  or  (b).  If  those 
communities  do  not  initiate  or  increase 
public  awareness  initiatives  and  traffic 
law  enforcement  programs  by  the  end  of 
the  second  year  after  issuance  of  the 
final  rule,  then  the  three  year  grace 
period  is  reduced  to  two  years. 

A  number  of  communities  wishing  to 
implement  quiet  zones  have  worked 
with  FRA  in  developing  programs  of 
supplementary  safety  measures.  These 
programs  reflect  the  early  commitment 
of  local  officials  to  both  improve 
railroad  safety  and  to  minimize  the 
disruption  caused  by  train  horns.  These 
communities  were  concerned  that  if 
they  invested  funds  in  engineering 
improvements  prior  to  issuance  of  this 
rule,  those  improvements  might  not  be 
among  those  approved  in  the  final  rule, 
and  thus  they  would  be  forced  to  spend 
more  tax  dollars  installing  other  safety 
improvements  after  the  final  rule  was 
issued.  Given  the  absence  of  a 
regulation  in  force,  the  conununities 
were  free  to  ban  sounding  of  the 
locomotive  horn  without  implementing 
any  grade  crossing  safety  improvements 
at  all.  Neither  these  commiuiities,  nor 
FRA,  wanted  a  whistle  ban  without 
supplementary  safety  measures  in  place. 
Therefore,  FRA  partnered  with  these 
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communities  to  develop  workable, 
sound  safety  plans.  As  a  result  of  these 
efforts,  communities  were  able  to  reduce 
noise  intrusion  while  FRA  reaped  the 
benefits  of  "real  world"  experience  in 
the  implementation  of  supplementary 
safety  measiu'es. 

The  quiet  zones  established,  or 
planned  to  be  established,  by  the 
following  commimities  have  been 
evaluated  by  FRA  as  being  in 
compliance  with  the  requirements  of 
proposed  §  222.33(b):  crossings  in 
Burlington,  Vermont  suburbs  on  the 
Vermont  Railway;  crossings  in 
Louisville,  Kentucky  on  CSX 
Tremsportation  Company;  single 
crossing  at  McNabb  Road  on  Southeast 
Florida  Rail  Corridor;  single  crossing  in 
Richardson,  Texas;  five  crossing  in 
Yakima,  Washington,  on  the  BNSF 
Railway;  single  crossing  in  Spokane, 
Washington  on  BNSF  Railway;  eleven 
crossings  in  Covina,  California  on 
MetroLink;  and  a  single  crossing  in 
Westfield,  New  Jersey  on  the  Lehigh 
Valley  Railroad. 

Accordingly,  FRA  proposes  to  exempt 
those  communities  from  the  initial 
acceptemce  requirements  of  that 
paragraph.  Provisions  of  §  222.39(b) 
(Quiet  Zone  Duration)  which  contains 
periodic  reaffirmation  and  notification 
requirements  would  apply  to  those  quiet 
zones.  FRA  solicits  comments  regarding 
this,  or  any  other  suggested  regulatory 
approach  to  those  communities  which 
have  pre-existing  restrictions  on  the  use 
of  locomotive  horns. 

Appendices  A  and  B 

Appendix  A  lists  those 
supplementary  safety  measures  which 
FRA  has  determined  effectively 
compensate  for  the  lack  of  a  locomotive 
horn.  Because  each  supplementary 
safety  measure  in  this  appendix  fully 
compensates  for  the  lack  of  a  locomotive 
horn,  a  quiet  zone  may  be  established 
without  specific  FRA  approval. 

Appendix  B  lists  those  alternative 
safety  measures  which  may  compensate 
for  the  lack  of  a  locomotive  horn 
depending  on  the  extent  of 
implementation  of  the  safety  measure. 
Because  of  the  many  possible  variations, 
FRA  acceptance  of  the  proposed 
implementation  plan  is  required. 

Coimnunity  Guide 

The  introduction  to  Appendix  A 
discusses  the  issues  and  actions  that 
state  and  local  governments  should  be 
.  aware  of  in  determining  how  to  proceed 
in  implementing  quiet  zones.  The  guide 
is  meant  to  assist  in  the  community's 
decision-making  process  in  determining 
whether  to  designate  a  quiet  zone  under 
§  222.33(a)  or  to  apply  for  acceptance  of 


a  quiet  zone  under  §  222.33(b).  The 
guide  also  contains  details  regarding  the 
methods  to  be  used  in  performing 
analyses  which  must  accompany 
applications  for  acceptance  of  a  quiet 
zone  imder  §  222.33(b).  If  a  crossing 
within  a  proposed  quiet  zone  can  not  be 
addressed  with  a  supplementary  safety 
measure  from  Appendix  A,  the 
applicant  commimity  (or  state)  will 
need  to  show  that  once  a  quiet  zone  is 
implemented  under  the  alternative 
safety  measures  listed  in  Appendix  B, 
the  number  of  accidents  that  can  be 
expected  on  that  quiet  zone  corridor 
will  not  increase.  As  a  basis  for  that 
series  of  calculations,  which  are 
described  in  detail  in  the  Introduction, 
FRA  proposes  to  require  that 
commimities  use  the  DOT  Highway-Rail 
Crossing  Accident  Prediction  Formula. 
The  Accident  Prediction  Formula 
provides  a  means  of  calculating  the 
expected  annual  number  of  accidents 
and  casualties  at  a  crossing  on  the  basis 
of  the  crossing's  characteristics  and  the 
crossing's  historical  accident 
experience.  FRA's  Regional  Managers 
for  Highway-Rail  Crossing  Safety  who 
are  located  throughout  the  United  States 
will  be  available  to  assist  the 
communities  in  performing  that 
analysis.  Thus,  all  cedculations 
involving  a  specific  corridor  proposed 
for  a  quiet  zone  will  be  based  on  the 
accident  history  at  those  crossings 
together  with  the  characteristics  of  the 
crossing. 

Appendix  A 

This  Appendix  lists  those 
supplementary  safety  measures  which 
FRA  has  determined  effectively 
compensate  for  the  lack  of  a  locomotive 
horn.  Included  in  the  discussion  of  each 
supplementary  safety  measure  is  an 
"effectiveness"  figure  for  that  measure. 
That  figiu^  indicates  the  effectiveness  of 
the  supplementary  safety  measure  in 
reducing  the  probability  of  a  collision  at 
a  highway-rail  grade  crossing. 

The  effectiveness  (see  definition  of 
effectiveness  rate  in  §  222.7)  figures 
discussed  for  each  supplementary  safety 
measure  are  based  on  available 
empirical  data  and  experience  with 
similar  approaches.  The  effectiveness 
figures  used  in  Appendix  A  are  subject 
to  adjustment  as  research  and 
demonstration  projects  are  completed 
and  data  is  gathered  and  refined.  FRA 
proposes  to  use  these  estimates  as 
benchmark  values  to  determine  the     " 
effectiveness  of  an  individual 
supplementary  safety  measure  and  the 
combined  effectiveness  of  all 
supplementary  safety  measures  along  a 
proposed  quiet  zone.  FRA  seeks 
comments,  including  any  data  or 


analysis,  concerning  the 
appropriateness  of  the  individual 
estimates.  FRA  also  encourages  public 
comments  on  the  appropriateness  of  this 
approach  in  general. 

FRA's  national  study  of  train  horn 
effectiveness  indicated  that  collision 
probabilities  increase  an  average  of  62 
percent  when  horns  are  silenced.  As 
such,  the  supplementary  safety  measure 
should  have  an  effectiveness  of  at  least 
.38  (reducing  the  probability  of  a 
collision  by  at  least  38  percent)  in  order 
to  compensate  for  this  62  percent 
increase.  For  example,  if  a  select  group 
of  1,000  crossings  are  expected  to  have 
100  collisions  per  year  with  train  horns 
being  sounded,  this  same  group  of 
crossings  would  be  expected  to  have 
162  collisions  per  year  once  the  train 
horn  is  banned  if  no  other  safety 
measures  are  implemented  and  other 
factors  remain  imchanged.  Conversely, 
if  these  same  crossings  were 
experiencing  162  collisions  per  year 
while  the  horn  was  harmed,  it  would  be 
expected  that  this  number  would  reduce 
to  100  once  use  of  the  horn  is 
reinstituted.-  This  would  equate  to  an 
effectiveness  of  62/162,  or  .38. 

FRA  is  aware  this  figure  is  an  average, 
but  it  has  the  benefit  of  reflecting  the 
broadest  range  of  exposure  available  to 
the  agency.  FRA  is  willing  to  consider 
well  founded  arguments  that  train  horn 
effectiveness  is  heightened  or  reduced 
under  specific  circumstances.  However, 
any  such  argimient  would  need  to  be 
grounded  in  sound  data  and  analysis. 
This  could  potentially  create  significant 
difficulty  in  administration  of  the  final 
rule,  since  historic  collision  patterns 
over  a  small  number  of  crossings  are 
not.  by  themselves,  meaningful 
predictors  of  future  exposure.  FRA 
requests  comment  as  to  whether  it  is 
practical  to  use  any  value  other  than  a 
national  average  with  respect  to  train 
horn  effectiveness. 

There  is  one  case  for  which  FRA  has 
sufficient  data  to  estimate  train  horn 
effectiveness  on  a  particular  corridor. 
That  is  the  Florida  East  Coast  "Railroad 
and  the  territory  subject  to  Emergency 
Order  15.  In  that  case,  FRA  can  point  to 
exposure  for  over  500  crossings  over  a 
period  of  eight  years  with  experience 
both  before  and  after  the  whistle  ban 
period  indicating  consistent  results.  For 
that  territory,  FRA  proposes  to  apply  an 
effectiveness  rate  of  68%  (.68)  for  the 
train  horn.  It  should  be  noted  that  the 
extraordinary  impacts  shown  in  Florida 
have  been  segregated  from  the 
"national"  data,  and  the  national 
average  of  effectiveness  of  .38  (38 
percent  reduction)  for  train  horns  does 
not  include  the  Florida  experience.  FRA 
requests  comment  as  to  what  extent  the 
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Florida  experie  oce  may  be  relevant  to 
other  areas. 

Much  of  the  Hata  available  today  to 
evaluate  the  efl  ectiveness  of 


supplementary 


safety  measures  reflects 


the  reduction  ii  i  violation  rates,  not 
collision  rates.  Collisions  are  rare,  and 
determination  i)f  a  collision  rate 
reduction  for  a]  ly  one  supplementary 

requires  long  term  data 
collection.)  On  y  one  study  (in  Los 
Angeles)  has  cc  ntrasted  collision  rates 
wi&  violation  i  ates,  and  out  of  necessity 
(until  addition!  il  data  is  available],  this 
in  these  analyses.  In  the 
Los  Angeles  depionstration  it  was  noted 
that  a  carefully  administered  and  well 
publicized  proj  ram  of  photo 
enforcement  re  luced  violation  rates  by 
92  percent,  wh  le  collisions  were 
reduced  by  onl  i  72  percent.  This  ratio, 
72:92  or  .78,  is  aroposed  to  be  used  to 
adjust  violatioi  rate  reductions  in  order 
to  estimate  resi  Itant  reductions  in 
collision  rates  I  or  law  enforcement  and 
education/awai  eness  options  described 
in  Appendix  B,  Violations  that  result  in 
collisions  consi  itute  a  small  subset  of  all 
violations.  It  islreasonable  to  infer  that 
education  and  egal  sanctions  may  lack 
effectiveness  fc  r  several  segments  of  the 
population,  indluding  those  who  do  not 
become  aware  ( tf  the  countermeasures 
(e.g.,  because  tliey  are  not  residents  of 
the  area,  do  nol  follow  public  affairs  in 
the  media,  or  a  e  difficult  to  reach 
because  they  ai  b  not  fluent  in  English  or 
other  principal  languages  in  which 

isseminated)  and  those 
larly  inclined  to 
c  laws.  As  such,  for  law 
education/awareness 
of  violations  must  be 
49  percent  (measure 
ectiveness  value  of  at 
least  .49)  in  ore  er  to  realize  the  required 
38  percent  redi  ction  in  the  risk  of 
collision. 

In  contrast,  e  igineering 
improvements  ;  iuch  as  those  described 
in  Appendix  A  appear  to  work  in 
synergy  with  e)  listing  warning  systems 
to  condition  an  J  modify  motorist 
behavior,  reduc  ing  both  the  niunber  of 
violations  and  1  he  number  of  very  close 
calls  (violation!;  within  a  few  seconds  of 
the  train's  arrival).  Four-quadrant  gates 
installed  to  dati;,  for  instance,  appear  to 
have  been  com]  )letely  successful  in 
preventing  coll  sions.  Although  we 
would  not  expect  this  extraordinarily 
high  level  of  su  ccess  to  be  sustained 
over  a  broader  i  ange  of  exposure, 
excellent  results  would  be  expected. 
Accordingly,  fc  r  engineering 
improvements  contained  in  Appendix  A 
this  notice  ado  »ts  estimates  of  success 
drawn  from  cai  Bfully  monitored  studies 
of  individual  ci  ossings. 


information  is 
who  are  partic 
violation  of  tri 
enforcement 
options  the  rat 
reduced  at  leas 
must  have  an  e: 


FRA  is  aware  that  the  number  and 
diuation  of  observations  in  site-specific 
studies  is  small.  However,  FRA  is 
working  with  a  variety  of  parties  to 
gather  additional  information  that  may 
be  helpful  in  achieving  further 
refinement  of  effectiveness  rates  and 
greater  confidence  that  they  predict 
future  outcomes  in  circiunstances  not 
identical  to  those  specifically  studied. 
FRA  has  sought  partnerships  with 
communities  to  implement  or  preserve 
quiet  zones  through  use  of 
supplementary  safety  measures. 
Unfortunately,  many  commimities  have 
taken  the  view  that  they  will  wait  to  see 
how  the  rulemaking  might  proceed 
before  acting.  Accordingly,  FRA  will 
proceed  with  the  information  available 
and  will  continue  to  gather  effectiveness 
data  as  this  rulemaking  proceeds. 

I.  Temporary  Closure  of  a  Public 
Highway-Rail  Grade  Crossing 

This  supplementary  safety  measiu^ 
has  the  advantage  of  obvious  safety  and 
thus  will  more  than  compensate  for  the 
lack  of  a  locomotive  horn  during  the 
periods  of  crossing  closure.  The 
required  conditions  for  closure  are 
intended  to  ensure  that  vehicles  are  not 
able  to  enter  the  crossing.  In  order  to 
avoid  driver  confusion  and  uncertainty, 
the  crossing  must  be  closed  during  the 
same  hours  every  day  and  may  only  be 
closed  during  one  period  each  24  hours. 
FRA  believes  that  such  consistency  will 
avoid  imnecessary  automobile  to 
automobile  collisions  in  addition  to 
avoiding  collisions  with  trains. 
Activation  and  deactivation  of  the 
system  is  the  responsibility  of  the  local 
traffic  control  authority  or  the  entity 
responsible  for  maintenance  of  the  street 
or  highway  crossing  the  railroad. 
Responsibility  for  activation  and 
deactivation  of  the  system  may  be 
contracted  to  another  party,  however  the 
appropriate  governmental  entity  shall 
remain  fully  responsible  for  compliance 
with  the  requirements  of  this  section.  In 
addition,  the  system  must  be  tamper 
and  vandal  resistant  to  the  same  extent 
as  other  traffic  control  devices.  . 

Effectiveness:  Because  an  effective 
closure  system  prevents  vehicle 
entrance  onto  the  crossing,  the 
probability  of  a  collision  with  a  train  at 
the  crossing  is  zero  during  the  period 
the  crossing  is  closed.  Effectiveness 
would  equal  1.  However,  traffic  would 
need  to  be  redistributed  among  adjacent 
crossings  or  grade  separations  for  the 
purpose  of  estimating  risk  following 
imposition  of  a  whistle  ban,  unless  the 
particular  "closure"  was  accomplished 
by  a  grade  separation. 


2.  Four-Quadrant  Gate  System 

A  four-quadrant  gate  system  involves 
the  installation  of  gates  at  a  public 
highway-rail  grade  crossing  to  fully 
block  highway  traffic  from  entering  the 
crossing  when  the  gates  are  lowered. 
This  system  includes  at  least  one  gate 
for  each  direction  of  traffic  on  each 
approach.  A  four  quadrant  gate  system 
is  meant  to  prevent  a  motorist  from 
entering  the  oncoming  lane  of  traffic  to 
avoid  a  fully  lowered  gate  in  the 
motorist's  lane  of  traffic.  Because  an 
additional  gate  would  also  be  fully 
lowered  in  the  other  lane  of  the  road, 
the  motorist  would  be  fully  blocked 
from  entering  the  crossing. 

In  defining  "supplementary  safety 
measiues"  Congress  approved  use  of 
four  quadrant  gates  as  supplementary 
safety  measures.  The  definition  states  in 
pjul:  "A  traffic  control  arrangement  that 
prevents  careless  movement  over  the 
crossing  {e.g..  as  where  adequate  median 
barriers  prevent  movement  around 
crossing  gates  extending  over  the  full 
width  of  the  lanes  in  the  particular 
direction  of  travel),  and  that  conforms  to 
the  standards  prescribed  by  the 
Secretary  *  *  *  shall  be  deemed  to 
constitute  a  supplementary  safety 
measiu'e."  The  Association  of  American 
Railroads  (AAR)  has  shared  with  FRA 
its  views  on  four-quadrant  gates.  The 
AAR  states,  "Since  the  operation  of  4- 
quadrant  gates  has  not  yet  been  fully 
tried  and  proven,  a  false  perception  has 
been  conveyed  to  [municipalities  and 
state  transportation  agencies].  Continual 
advocacy  of  4-quadrant  gates  *   *   *  has 
put  imdue  burdens  on  the  railroads  and 
its  supply  industry.  The  railroads  are 
committed  to  grade  crossing  safety  but 
are  not  exactly  sure  how  4-quadrant 
gates  shall  operate  or  if  they  will 
provide  any  additional  benefits.  *  *  *" 
The  AAR  requested  that  FRA  "abstain 
from  advocating  the  application  of  4- 
quadrant  gates  until  the  operational  and 
liability  issues  have  been  resolved."  The 
AAR  also  submitted  for  FRA 
consideration  a  study  entitled  "Design 
of  Gate  Delay  and  Gate  Interval  Time  for 
Foiu'-Quadrant  Gate  System  at  Railroad- 
Highway  Grade  Crossings"  by  Dr.  Fred 
Coleman  of  the  University  of  Illinois. 
Dr.  Coleman  studied  safe  operating  time 
parameters  of  four  quadrant  gates. 

FRA  has  participated  with  the  AAR, 
the  Federal  Highway  Administration, 
the  Brotherhood  of  Railroad  Signalmen 
and  railroad  suppliers  in  discussions 
regarding  four-quadrant  gate  systems. 
Those  discussions  resulted  in  some 
broad  areas  of  agreement  which  have 
been  incorporated  into  this  proposed 
rule.  Among  areas  of  agreement  are:  (1) 
The  need  to  do  a  location-specific 
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engineering  study  of  the  exit  gate  delay 
time;  (2)  that  failure  of  the  system 
would  place  the  exit  gates  in  the  up 
position;  and  (3)  highway  presence 
detectors  would  be  installed  and 
maintained  at  the  election  of,  and  by, 
the  local  highway  authorities.  If 
detectors  are  provided,  exit  gates  would 
remain  up  during  the  period  the 
crossing  is  determined  to  be  occupied 
by  highway  traffic. 

Four-quadrant  gate  systems  have  been 
in  existence  for  many  years,  and  FRA 
believes  that  they  have  been  fully  tried 
and  proven.  There  have  been 
installations  in  several  states:  Wyoming; 
Tennessee;  New  Jersey;  North  Carolina; 
and  Ohio,  as  well  as  in  Canada,  which 
involve  various  railroads,  including  the 
Burlington  Northern  Santa  Fe,  Norfolk 
Southern,  New  Jersey  Transit  Rail 
Operations,  and  Calgary  Transit. 
Further,  FRA  understands  that  the 
Metropolitan  Transportation  Authority 
of  Los  Angeles  is  implementing  four- 
quadrant  gates  on  one  of  its  transit  lines. 
FRA  welcomes  a  discussion  of  the 
efficacy  of  four-quadrant  gates,  timing 
and  other  safety  considerations  and  any 
proposed  alternatives  to  these  gates. 

FRA  proposes  that  the  following  be 
required  for  all  four-quadrant  gate 
systems:  When  a  train  is  approaching 
the  crossing,  all  highway  approach  and 
exit  lanes  on  both  sides  of  the  grade 
crossing  must  be  spaimed  by  gates  to 
deny  to  the  highway  user  the  option  of 
circiunventing  the  conventional 
approach  lane  gates  by  switching  into 
the  opposing  (oncoming)  traffic  lane  in 
order  to  enter  the  crossing  and  cross  the 
tracks.  When  the  gates  are  fully  lowered 
the  gap  between  the  ends  of  the  gates 
must  be  less  than  two  feet  if  no  median 
between  lanes  is  present.  If  there  is  a 
median  or  if  channelization  devices  are 
installed,  the  gap  between  the  gate  end 
and  the  median  or  channelization 
device  must  be  within  one  foot.  If 
"break-away"  channelization  devices 
are  used  they  must  be  frequently 
monitored  and  broken  elements 
replaced.  FRA  also  proposes  to  require 
that  constant  warning  time  devices 
activate  the  gates.  This  requirement  will 
ensure  that  the  gates  are  activated  at  the 
same  amount  of  time  prior  to  the  arrival 
of  a  train  irrespective  of  its  speed.  This 
vnll  avoid  long  unnecessary  waits  at 
crossings  being  approached  by  very 
slow  moving  trains.  FRA  would  also 
require  that  signs  be  posted  alerting 
motorists  that  the  train  horn  does  not 
soimd. 

FRA  also  strongly  recommends  that 
the  following  conditions  be  applied 
when  new  four-quadrant  gates  are 
installed:  Gate  timing  should  be 
established  by  qualified  traffic 


engineers.  Because  each  crossing 
presents  unique  topographic  and  traffic 
conditions,  such  timing  should  be 
established  based  on  site  specific 
determinations.  Consideration  should 
be  given  to  the  need  for  a  delay  in  the 
descent  of  the  exit  gates  following  the 
descent  of  the  entrance  gates  (equivalent 
to  conventional  gates)  to  prevent  a 
motorist  from  being  "locked  in" 
between  the  gates.  Factors  that  should 
be  considered  include  available  storage 
space  between  the  gates  that  is  outside 
the  fouling  limits  of  the  tracks  (beyond 
the  width  of  trains)  and  the  possibility 
that  traffic  flows  may  be  interrupted  as 
a  result  of  nearby  intersections.  Fail-safe 
mode  of  the  gate  system  should  include 
exit  gates  failing  in  the  raised,  or  up 
position.  Further,  a  determination 
should  be  made  as  to  whether  to 
provide  vehicle  presence  detectors 
(VPDs)  to  open  or  keep  open  the  exit 
gates  until  all  vehicles  are  clear  of  the 
crossing.  Among  the  factors  to  consider 
are  the  presence  of  the  intersecting 
roadways  near  the  crossing,  the  priority 
that  the  traffic  crossing  the  railroad  is 
given  at  such  intersections,  the  types  of 
traffic  control  devices  at  those 
intersections,  and  the  presence  and 
timing  of  traffic  signal  preemption. 

FRA  further  recommends  that 
highway  approaches  on  one  or  both 
sides  of  the  highway-rail  crossing  be 
provided  with  medians  or 
channelization  devices  between  the 
opposing  lanes. 

Effectiveness:  FRA  is  confident  that 
foiu-quadrant  gates  will  provide  a  safe 
alternative  to  the  locomotive  horn.  No 
highway-rail  crossing  collisions  have 
been  documented  at  any  of  the  five  four- 
quadrant  gate  installations  in  the  United 
States  nor  at  a  demonstration  site  in 
Knoxville,  Teimessee  during  1985- 
1986.  The  oldest  of  the  permanent 
installations  dates  from  1952. 
Recognizing  the  limited  niunber  of 
installations,  however,  FRA  proposes 
very  conservative  estimates  for 
effectiveness  of  this  countermeasure. 
FRA  estimates  effectiveness  as  follows: 
Four-quadrant  gates  only,  no  presence 

detection:  .82. 
Four-quadrant  gates  only,  with  presence 

detection:  .77. 
Four-quadrant  gates  with  medians  of  at 

least  60  feet  (with  or  without  presence 

detection):  .92. 

The  estimate  of  .82  for  free-standing 
four-quadrant  gates  (no  medians  and  no 
presence  detection)  is  a  highly 
conservative  figure  involving  a  discount 
from  documented  experience.  As  noted 
above,  four-quadrant  gates  installed  in 
the  United  States  thus  far  have  been 
highly  successful;  and,  in  fact,  these 


installations  have  been  of  this  basic 
configuration.  More  formal  investigation 
attempted  thus  far  includes  a  recent 
foiu-quadrant  gate  installation  in  North 
Carolina,  without  medians,  which 
reduced  violations  86  percent  compared 
to  previous  experience  at  the  same 
crossing,  which  was  previously 
equipped  with  standard  gates.  This 
North  Carolina  test  ran  for  a  period  of 
5  months,  including  base  and  test 
periods.  However,  it  should  be  noted 
that  the  North  Carolina  observations 
involved  simultaneous  use  of  the  train 
horn  (both  during  the  base  period  and 
the  evaluation  period).  It  is  not  known 
whether  there  is  a  significant  synergistic 
effect  between  the  train  horn  and  the 
engineering  improvements,  but  the  short 
duration  of  the  study  and  possibility  of 
such  effects  suggest  the  need  for  the 
modest  discount  to  the  effectiveness 
rate. 

Four-quadrant  gate  installations 
imdertaken  thus  far  in  the  United  States 
have  generally  not  employed  vehicle 
presence  detection  (VPD).  However, 
some  futiare  installations  will 
incorporate  this  feature  to  ensure 
coordination  with  other  traffic  signals 
and  for  other  purposes.  For  instance, 
tight  geometry  may  not  allow  for  any 
storage  space  within  the  gates  should 
queuing  of  traffic  at  a  STOP  sign  on  one 
side  of  the  crossing  prevent  prompt 
clearance  by  a  motor  vehicle.  In  such 
cases,  leaving  the  exit  gates  in  the  raised 
position  may  be  elected.  Installing  VPD 
will  cause  exit  gates  to  remain  up 
indefinitely  as  one  or  more  vehicles 
pass  over  the  crossing.  Although 
providing  VPD  avoids  the  scenario  of 
"entrapment"  (long  feared  by  some  in 
the  railroad  community  as  a  liability 
risk),  it  also  allows  the  possibility  that 
some  motorists  will  follow  violators 
through  the  crossing  in  a  steady  stream, 
defeating  the  intended  warning. 
Accordingly,  where  medians  are  not 
provided  to  prevent  this  pattern,  we 
assume  a  lower  effectiveness  rate.  FRA 
estimates  that  four-quadrant  gates  with 
presence  detection,  but  without  median 
barriers,  would  have  an  effectiveness 
rate  of  approximately  .77. 

By  contrast,  where  four-quadrant 
gates  are  supplemented  by  lengthy 
median  barriers  to  discoiuage  the 
violation  minded  driver,  the  use  of 
presence  detection  should  make  little  or 
no  difference  in  the  safety  effectiveness 
of  the  arrangement.  The  North  Carolina 
demonstration  showed  that,  when  the 
four-quadrant  gate  installation  was 
supplemented  by  medians 
(channelization  devices)  of  at  least  50 
feet  on  each  highway  approach,  the 
crossing  experienced  a  97  percent  drop 
in  violations.  Again  applying  a  discoimt 
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installations,  "break-away" 
channelization  devices  must  be 
monitored  frequently,  and  broken 
elements  replaced.  Also,  as  at  all 
crossings  within  a  quiet  zone,  signs 
must  be  posted  alerting  motorists  to  the 
fact  that  the  train  horns  are  not 
sounded. 

FRA  estimates  that  mountable  curbs 
with  channelization  devices  have  an 
effectiveness  of  .75  and  barrier  curbs 
with  or  without  channelization  devices 
have  an  effectiveness  of  .80.  FRA  has 
found  that  a  gate  installation  in  North 
Carolina  with  channelization  devices  60 
feet  long  and  longer  reduced  violations 
by  77  percent.  The  period  of  data 
collection  was  22  months.  FRA  requests 
that  commenters  address  whether  the 
estimate  of  .75  should  be  further 
reduced  to  reflect  the  novelty  effect  of 
the  improvements  at  this  crossing? 

A  gate  installation  in  the  State  of 
Washington  equipped  with  barrier  curbs 
(with  channelization  devices),  99  feet 
long  on  one  approach  and  30  feet  long 
on  the  other,  experienced  reductions  in 
violations  of  97.5  and  95.6  percent 
respectively  during  a  4-month  test 
period  while  train  horns  continued  to 
sound.  Given  the  short  period  of 
'^  observation,  the  novelty  effect  of  the 
installation  would  be  expected  to  result 
in  somewhat  superior  performance  to 
that  which  would  be  expected  over  the 
long  term,  particularly  on  the  approach 
with  the  30-foot  median.  Further,  the 
particular  application  involved  allowed 
for  a  clearly  channelized  two-lane, 
tangent  roadway  on  level  groimd  with 
median  separation  between  two  main 
tracks.  In  this  setting,  expectations 
concerning  motorist  behavior  were 
exceptionally  clear.  As  noted,  the  train 
horn  continued  to  blow,  reinforcing  the 
engineering  improvements. 
Accordingly,  these  data  are  not  taken  as 
indicative  of  the  average  or  typical 
installation  in  a  whistle  ban 
environment. 

It  may  be  possible  to  describe 
combined  effectiveness  rates  for  barrier 
medians  and  mountable  medians  of 
varying  lengths.  Comments  are 
requested  on  how  this  can  best  be 
accomplished. 

4.  One  Way  Street  With  Gates 

This  installation  consists  of  one  way 
streets  with  gates  installed  so  that  all 
approaching  highway  lanes  are 
completely  blocked.  FRA  would  require 
that  the  gate  arms  on  the  approach  side 
of  the  highway-rail  grade  crossing 
extend  across  the  road  to  within  one 
foot  of  the  far  edge  of  the  pavement.  If 
two  gates  are  used,  with  one  on  each 
side  of  the  road,  the  gap  between  the 
ends  of  the  gates  when  they  are  in  the 
down  position  should  be  no  more  than 


two  feet  if  no  median  is  present.  If  the 
highway  approach  is  equipped  with  a 
median,  the  lowered  gates  should  reach 
to  within  one  foot  of  the  median.  In  this 
and  other  similar  measurements,  the 
measurement  should  be  horizontal 
across  the  road  from  the  end  of  the 
lowered  gate  to  the  median  or  to  a  point 
over  the  median  edge.  The  gate  and  the 
median  top  do  not  have  to  be  at  the 
same  elevation.  In  situations  in  which 
only  one  gate  is  used,  the  edge  of  the 
road  opposite  the  gate  mechanism  must 
have  a  barrier  curb  extending  to  and 
around  the  nearest  intersection  for  at 
least  100  feet,  so  that  the  motorist 
cannot  veer  onto  the  shoulder  of  the 
road  and  drive  aroimd  the  gate  tip. 

FRA  also  proposes  that  the  warning 
system  be  equipped  with  constant 
warning  time  systems  as  well  as 
equipped  with  signs  alerting  motorists 
that  the  train  horn  does  not  sound. 

Effectiveness:  Lacking  real  world  data 
from  one  way  streets  with  gates,  we  are 
applying  the  effectiveness  rate  of  .82  to 
this  type  supplementary  safety  measure 
which  is  the  effectiveness  rate  for  four- 
quadrant  gates  without  medians. 
However,  a  case  can  be  made  that  this 
arrangement  should  be  as  secure  as  four- 
quadrant  gates  with  medians.  Comment 
is  requested  on  this  issue.  To  what 
extent  does  current  collision  experience 
at  existing  gated  one-waystreets  (with 
or  without  train  horns  sounding)  impact 
the  appropriate  effectiveness  rate? 

5.  Photo  Enforcement 

An  automated  means  of  gathering 
valid  photographic  or  video  evidence  of 
violations  of  traffic  laws  relating  to 
highway-rail  grade  crossings  can  be  an 
effective  supplementary  safety  measure 
if  there  is  sufficient  support  and  follow 
through  by  the  law  enforcement  and 
judicial  commimity.  FRA  would  require 
that  state  law  authorize  use  of 
photographic  evidence  both  to  bring 
charges  against  the  vehicle  owner  and 
sustain  the  burden  of  proof  that  a  traffic 
law  violation  has  occurred.  This  would 
need  to  be  accompanied  by  the 
commitment  of  the  law  enforcement  and 
judicial  communities  to  vigorously 
enforce  the  traffic  laws  in  this  area. 
Evidence  of  sufficient  commitment 
would  be  traffic  law  violation  penalties 
(and  collection)  sufficiently  large  to 
deter  violations.  Although  we  do  not 
intend  to  mandate  any  specific  penalty, 
we  suggest  that  a  fine  of  at  least  $100 
be  assessed  against  the  violator.  We  note 
that  some  states  have  substantially 
higher  penalties,  such  as  Illinois  and 
Florida  with  $500  fines.  Other  possible 
measures  of  sufficient  deterrence  could 
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include  one  or  more  points  posted 
against  a  violator's  driving  license.  We 
specifically  invite  comment  as  to 
whether  FRA  should  require  specific 
minimum  penalties  before  acceptance  as 
a  supplementary  safety  measm-e,  and  if 
so,  what  the  minimum  level  of  penalty 
should  be. 

The  proposed  rule  would  also  require 
that  the  photo  enforcement  system  have 
a  means  to  reliably  detect  violations 
(such  as  loop  detectors  and  video 
imaging  technology)  and  photo  or  video 
equipment  deployed  to  capture  images 
siifficient  to  convict  violators  under 
state  law.  FRA  does  not  propose  to 
require  that  every  public  highway-rail 
grade  crossing  be  equipped  with 
cameras  for  continual  monitoring.  FRA 
believes  the  goal  of  deterrence  may  be 
accomplished  by  moving  the 
surveillance  equipment  among  several 
crossing  locations,  as  long  as  the 
motorist  perceives  the  strong  possibility 
that  a  violation  of  the  law  will  lead  to 
sanctions.  Therefore,  each  location 
should  appear  identical  to  the  motorist, 
whether  or  not  the  camera  or  video 
equipment  is  actually  within  the 
housing  or  equivalent  equipment.  We 
invite  comment  as  to  whether  FRA 
should  specify  a  minimum  ratio  of 
operating  equipment  to  empty  housings 
(such  as  25  percent),  or  a  minimum 
number  of  monitoring  hours  per 
housing,  and  if  so,  what  the  minimiun 
levels  should  be. 

FRA  also  proposes  to  require 
appropriate  integration,  testing  and 
maintenance  of  the  system  to  provide 
evidence  supporting  enforcement. 
Periodic  data  analysis  would  be 
performed  to  verify  that  violation  rates 
remain  below  a  baseline  level  (level 
with  train  horns  sounding).  Also 
required  would  be  signs  alerting 
motorists  that  train  horns  are  not 
sounded  and  that  the  crossings  are 
monitored  for  compliance  with  the  law. 
Public  awareness  efforts  are  critical  to 
the  success  of  this  program.  The  public 
must  be  informed  that  the  horns  are  not 
being  sounded  and  that  violation  of 
crossing  laws  will  result  in  fines  and 
penalties. 

Effectiveness:  FRA's  estimate  of  the 
effectiveness  of  photo  enforcement 
programs  is  discussed  below. 

As  discussed  earlier,  the  Los  Angeles 
photo  enforcement  demonstration 
project  showed  that  a  carefully 
administered  and  well  publicized 
program  of  photo  enforcement  reduced 
violation  rates  by  92  percent,  while 
collisions  were  reduced  only  72  percent. 
This  ratio,  72:92  or  .78,  is  proposed  to 
be  used  to  adjust  reduced  violation  rates 
to  estimate  projected  reductions  in 


collision  rates  (effectiveness)  for  law 
enforcement  and  education/awareness 
options  described  in  Appendix  B.  As 
discussed  above,  it  is  reasonable  to  infer 
that  education  and  legal  sanctions  may 
lack  effectiveness  for  several  segments 
of  the  population.  These  persons,  while 
a  small  portion  of  the  overall 
population,  may  be  over  represented  in 
the  population  of  those  involved  in 
violations  and  thus  in  collisions.  As 
such,  for  law  enforcement  and 
education/awareness  options  violations 
must  be  reduced  at  leeist  49  percent  (the 
measure  must  reduce  violations  by  at 
least  49  percent)  in  order  to  realize  a  38 
percent  reduction  in  the  risk  of 
collision. 

Where  train  horns  routinely  sound 
prior  to  the  evaluation.  Effectiveness 
would  be  determined  by  comparison  of 
a  violation/train  count  ratio  based  on 
the  niunber  of  violations  divided  by  the 
niunber  of  train  movements  in  any 
calendar  quarter  to  the  violation/train 
count  ratio  during  a  baseline  monitoring 
period  (minimvun  of  four  weeks  if 
conducted  without  public  notice  or 
media  coverage,  16  weeks  if  conducted 
with  public  notice  or  media  coverage). 
The  reduction  in  violations  should  be  at 
least  49  percent  prior  to  implementation 
of  the  quiet  zone.  Effectiveness  would 
be  considered  unacceptable  if,  following 
establishment  of  the  quiet  zone, 
violations  are  greater  than  the  original 
baseline  level.  The  discussion  below 
addresses  actions  when  effectiveness 
becomes  imacceptable. 

Where  a  whistle  ban  is  to  be 
continued  within  a  quiet  zone. 
Effectiveness  would  be  determined  by 
comparison  of  a  violation/train  coimt 
ratio  based  on  the  number  of  violations 
divided  by  the  number  of  train 
movements  in  any  calendar  quarter  to 
the  violation/train  count  ratio  during  a 
baseline  monitoring  period  (minimum 
of  four  weeks  if  conducted  without 
public  notice  or  media  coverage,  16 
weeks  if  conducted  with  public  notice 
or  media  coverage).  The  violation  rate 
should  be  at  least  49  percent  lower  than 
the  baseline  rate.  Effectiveness  would  be 
considered  unacceptable  if,  at  any  time 
following  establishment  of  the  quiet 
zone,  the  rate  of  violations  is  greater 
than  a  value  less  than  49  percent  below 
the  baseline  level.  The  following 
discussion  addresses  actions  when 
effectiveness  becomes  imacceptable. 

Unacceptable  effectiveness  after 
establishment  of  quiet  zone.  Initial 
effectiveness  of  the  photo  enforcement 
program  would  be  determined  by 
calculating  violation  rates  for  at  least 
two  consecutive  calendar  quarters 
following  establishment  of  the  quiet 
zone.  The  reiilroad  would  be  notified  to 


resume  sounding  of  the  train  horn  if 
results  are  not  acceptable.  FRA  and  all 
parties  required  to  be  informed  in 
§  222.35(b)  would  be  informed  of  such 
notification.  If,  in  a  subsequent  calendar 
quarter  the  violation  rate  rises  above  the 
acceptable  level,  the  quiet  zone  may  be 
continued  temporarily  provided  the 
state  or  municipality  takes  reasonable 
steps  to  increase  the  effectiveness  of  the 
supplementary  safety  measiu^.  If,  in  the 
second  calendar  quarter  following  the 
quarter  for  which  results  were  not 
acceptable,  the  rate  is  still  unacceptable, 
the  quiet  zone  would  be  terminated 
imtil  requalified. 

Appendix  B — Alternative  Safety 
Measures 

A  state  or  local  government  seeking 
acceptance  of  a  quiet  zone  under 
§  222.33(b)  of  this  part  may  include  in 
its  proposal  alternative  safety  measures 
listed  in  Appendix  B.  Credit  may  be 
proposed  for  closing  of  public  highway- 
rail  grade  crossings  provided  the 
baseline  risk  at  other  crossings  is 
appropriately  adjusted  by  increasing 
traffic  counts  at  neighboring  crossings  as 
input  data  to  the  prediction  formula 
(except  to  the  extent  nearby  grade 
separations  are  expected  to  carry  that 
traffic).  FRA  Regional  Managers  for 
Grade  Crossing  Safety  can  assist  in 
performing  the  required  analysis. 

As  stated  above,  the  introduction  to 
Appendices  A  and  B  contains  details 
regarding  the  decision-making  process 
in  determining  whether  to  designate  a 
quiet  zone  under  §  222.33(a)  or  to  apply 
for  an  acceptance  of  a  quiet  zone  under 
§  222.33(b).  The  introduction  also 
contains  details  regarding  the  methods 
to  be  used  in  performing  required 
analyses.  FRA  requests  comments  on 
both  the  proposed  process  and  the 
calculations  required  in  that  process. 

The  first  five  alternative  safety 
measm"es  listed  are  the  same  as  those 
listed  in  Appendix  A.  A  community 
may  of  course  include  one  or  more  of 
these  supplementary  measures  in  its 
proposed  program.  However,  if  there  are 
unique  circumstances  pertaining  to  a 
specific  crossing  or  number  of  crossings, 
the  specific  requirements  associated 
with  a  particular  safety  measure  may  be 
adjusted  or  revised  in  the  community's 
proposal.  As  provided  for  in  section 
222.33Cb),  using  Appendix  B  alternative 
safety  measures  will  enable  a  locality  to 
tailor  the  use  and  application  of  various 
supplementary  safety  measures  to  a 
specific  set  of  circiunstances.  Thus,  a 
locality  may  institute  alternative  or 
supplementary  measures  on  a  number  of 
crossings  within  a  quiet  zone,  but  due 
to  specific  circiunstances  a  crossing  or 
a  number  of  crossings  may  be  omitted 
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from  the  list  of  txossings  to  receive 
those  safety  me  isures.  FRA  will  review 
the  proposed  plan,  and  will  approve  the 
proposal  if  the  community  has 
established  thai  the  predicted  accident 
rate  applied  to  <  he  quiet  zone  as  a  whole 
(rather  than  on  i  crossing-by-crossing 
basis),  is  reduce  d  to  a  level  which 
would  be  at  leai  it  equivalent  to  that 
occiuring  with  he  sounding  of  the 
locomotive  hon  i. 

The  foUowinj ;  alternative  safety 
measures  may  t  e  included  in  a  proposal 
for  acceptance  1  ly  FRA  for  creation  of  a 
quiet  zone.  App  roved  supplementary 
safety  measures  which  are  listed  in 
Appendix  A  ma  y  be  used  for  purposes 
of  alternative  sa  fety  measures.  If  one  or 
more  of  the  reqi  lirements  associated 
with  that  suppli>mentary  safety  measure 
as  listed  in  Appendix  A  is  revised  or 
deleted,  data  or  analysis  supporting  the 
revision  or  dele  ;ion  must  be  provided  to 
FRA  for  review, 

A  discussion  of  the  following 
alternative  safely  measures  may  be 
found  above  in  he  discussion  of 
Appendix  A: 

1 .  Temporary  cl  Dsure  of  the  highway- 

rail  crossin  >; 

2.  Four  quadrar  t  gate  system; 

3.  Gates  with  m  Jdians  or  channelization 

devices; 

4.  One  way  stre  Jt  with  gates;  and 

5.  Photo  enforcdment. 

6.  Programmed  Enforcement 

An  additiona  alternative  safety 
measure  which  may  be  proposed  for  use 
within  a  specifi :  quiet  zone  proposal  is 
programmed  enforcement.  This  safety 
measure  involves  community  and  law 
enforcement  off  cials  committed  to  a 
systematic  and  neasurable  crossing 
monitoring  and  traffic  law  enforcement 
program  at  the  s  ubject  public  highway- 
rail  grade  cross!  ngs.  This  may  be 
accomplished  a  one,  or  in  conjunction 
with  the  public  education  and 
awareness  progiam.  Programmed 
enforcement  en  ails  a  sustainable  law 
enforcement  eff  Jrt  combined  with 
continued  cross  ing  monitoring. 
Effectiveness:  It;  order  to  determine  the 
program  effectii  'eness,  a  valid  baseline 
violation  rate  m  ust  first  be  determined 
through  automa  ted  or  systematic 
manual  monitoi  ing  or  sampling  at  the 
subject  crossing  or  crossings.  FRA 
believes  that  thi  i  effectiveness  rates 
would  be  simih  x  to  those  of  the  photo 
enforcement  m«  asures  discussed  in 
Appendix  A,  above.  Procedures  similar 
to  those  outlined  in  Appendix  A  for 
photo  enforcement  should  be  applied  to 
assess  the  effecliveness  of  progranuned 
law  enforcemer  t  efforts. 

FRA  would  ii  npose  conditions  upon 
acceptance  of  a  programmed 


enforcement  safety  measiu^.  Included  in 
those  conditions  would  be  monitoring 
and  sampling  to  determine  that  the 
enforcement  effort  results  in 
continuation  of  the  reduction  in 
violation  rate.  FRA  would  reserve  the 
right  to  terminate  the  quiet  zone  if,  after 
a  reasonable  period  of  time  as 
established  at  the  commencement  of  the 
program,  improvement  is  not  shown. 

7.  Public  Education  and  Awareness 

This  alternative  safety  measiu^,  alone, 
or  in  conjunction  with  Programmed  Law 
Enforcement  is  a  program  of  public 
education  and  awareness  directed  at 
motor  vehicle  drivers,  pedestrians  and 
residents  near  the  railroad  to  emphasize 
the  risks  associated  with  highway-rail 
crossings  and  applicable  requirements 
of  state  and  local  traffic  laws  at  those 
crossings.  This  program  would  require 
establishment  of  a  valid  baseline 
violation  rate  which  has  been 
determined  through  automated  or 
systematic  manual  monitoring  or 
sampling  at  the  subject  crossing. 

Effectiveness:  Procedures  similar  to 
those  outlined  in  Appendix  A  for  photo 
enforcement  should  be  applied  to  assess 
effectiveness  of  public  education  and 
awareness  programs.  Like  Programmed 
Law  Enforcement,  a  public  education 
and  awareness  program  must  be 
defined,  established  and  continued 
along  with  continued  monitoring.  FRA 
would  impose  conditions  upon 
acceptance  of  a  public  education  and 
awareness  safety  measure.  Included  in 
those  conditions  would  be  monitoring 
and  sampling  to  determine  that  the 
education  effort  results  in  continuation 
of  the  reduction  in  violation  rate.  FRA 
would  reserve  the  right  to  terminate  the 
quiet  zone  if,  after  a  reasonable  period 
of  time  as  established  at  the 
commencement  of  the  program, 
improvement  is  not  shown. 

FRA  recognizes  the  importance  of 
public  education  and  awareness  efforts 
to  safety  at  highway-rail  crossings.  FRA 
and  other  modal  administrations  and 
offices  within  the  U.S.  Department  of 
Transportation  have  promoted  the 
"Always  EXpect  a  Train"  campaign, 
Operation  Lifesaver,  Inc.,  and  other 
public  outreach  efforts.  However,  FRA 
is  concerned  that  the  desire  of 
conununities  to  implement  quiet  zones 
could  lead  to  redirection  of  scarce  safety 
resources  from  safe  community 
initiatives  and  could  seriously  tax  the 
capacity  of  crossing  safety  programs 
provided  by  railroads  and  supported  by 
the  Federal  government,  leading  to  a  net 
reduction  in  crossing  safety. 
Accordingly,  it  is  critical  that  programs 
proposed  under  this  appendix  represent 


valid  new  increments  of  effort  generated 
from  the  local  level  where  quiet  zone 
benefits  will  accrue. 

FRA  is  prepared  to  provide  technical 
assistance  to  communities  seeking  to 
implement  quiet  zones,  including 
information  regarding  public  education 
and  awareness  resources.  However  FRA 
does  not  wish,  nor  is  it  able,  to  step  into 
the  shoes  of  local  authorities 
responsible  for  public  safety. 

A  second  concern  relatea  to  the 
public  education  and  awareness  option 
is  sustaining  the  required  level  of  effort. 
I*ublic  safety  ceunpaigns  generally  have 
temporary  value  when  conducted  over  a 
short  period  or  during  widely  separated 
periods  of  emphasis.  Campaigns  such  as 
those  promoting  seat  belt  use  or  child 
safety  seat  use  have  long-term  and 
sustained  impact  only  to  the  extent  the 
message  is  delivered  repeatedly  and 
with  varied  or  innovative  techniques. 
FRA  is  concerned  that  government 
entities  wishing  to  utilize  the  public 
education  and  awareness  option  will 
need  to  find  effective  means  of  targeting 
the  relevant  audience  (concentrating  the 
impact  where  it  will  have  utility)  and 
ens\u-ing  that  the  message  is  reinforced 
over  time.  FRA  seeks  comments 
regarding  commiuiities  that  have  had 
notable  success  in  addressing 
particularly  serious  highway-rail 
crossing  problems  in  their  areas.  To 
what  extent  did  those  successes  derive 
from  methods  that  might  be  transferred 
elsewhere?  To  what  extent  were  prior 
very  well  publicized  collisions  the 
immediate  impetus  for  those 
campaigns?  To  what  extent  is  the  public 
receptive  to  well-structured  messages 
prior  to  the  occurrence  of  one  or  more 
serious  and  well-publicized  events? 

Other  Alternatives  for  Consideration 

Wayside  horns.  During  FRA's 
outreach  process  several  conunenters 
asked  whether  placement  of  a  horn  at 
the  crossing  and  directed  at  oncoming 
motorists  might  be  entertained  as  a 
supplementary  safety  measure.  Such  a 
device  would  typically  be  activated  by 
the  same  track  circuits  used  to  detect 
the  train's  approach  for  purposes  of 
other  automated  warning  devices  at  the 
crossing.  At  FRA's  direction,  the  Volpe 
Center  has  conducted  an  initial 
evaluation  of  two  wayside  horn 
installations  at  Gering,  Nebraska.  (The 
report  of  that  evaluation  will  be  placed 
in  the  docket  of  this  proceeding  when 
finalized.)  This  evaluation  noted  that 
use  of  the  wayside  horn  in  lieu  of  the 
train  horn  reduced  net  community  noise 
impacts.  However,  the  report  also 
contains  analysis  that  suggests  questions 
(related  to  the  loudness  of  the  subject 
wayside  "horn")  regarding  the 
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effectiveness  of  that  particular 
installation  in  alerting  motorists. 
Further,  this  evaluation  did  not  contain 
adequate  data  or  analysis  to  permit  a 
determination  of  whether  a  wayside 
horn  could  fully  substitute  for  a  train- 
home  audible  warnings.  At  least  three 
questions  must  be  answered  in  this 
regard: 

1.  Does  the  particular  system  provide 
the  same  quality  of  warning,  determined 
by  loudness  at  appropriate  frequencies, 
within  the  motor  vehicle  while  it  is 
approaching  the  motorist's  decision 
point. 

2.  As  currently  conceived,  a  single 
stationary  horn  cannot  give  the  motorist 
a  cue  as  to  the  direction  of  approach  of 
the  train  or  trains.  To  what  extent  does 
this  lack  of  directionality  detract  from 
the  effectiveness  of  the  warning?  Can 
wayside  installation  design  be  altered  to 
compensate? 

3.  To  what  extent  will  the  stationary 
horn  suffer  from  the  lack  of  credibility 
sometimes  associated  with  automated 
warning  devices,  due  to  the  fact  that  it 
is  activated  by  the  same  means?  Over 
what  period  of  time  may  this  problem 
arise,  if  at  all? 

FRA  will  continue  to  identify 
opportunities  for  developing  data  and 
analysis  that  may  be  responsive  to  these 
questions.  However,  for  the  present  it  is 
not  possible  to  have  confidence  that  the 
wayside  horn  can  fully  compensate  for 
the  absence  of  the  train  horn  at  any 
individual  crossing. 

Articulated  gates.  Concepts  have  been 
presented  for  articulated  gates  that 
would  descend  from  a  single  apparatus 
to  block  the  approach  to  the  crossing  in 
the  normal  direction  of  travel  and 
continue  down  to  block  the  exit  lanes 
from  the  crossing  (on  one  or  both  sides). 
The  State  of  North  Carolina,  as  part  of 
an  FRA-funded  "sealed  corridor 
initiative,"  will  be  evaluating 
articulated  gates  as  a  low-cost  safety 
measure  in  the  context  of  the  Next- 
Generation  High  Speed  Ground 
Transportation  Program.  Articulated 
gates  appear  to  be  particularly  attractive 
for  two-lane  roads  where  the  highway- 
rail  crossing  is  at  a  sufficient  distance 
from  other  intersections  or  obstructions 
that  could  cause  traffic  to  back  up  on 
the  crossing.  In  principle,  such  gates 
should  have  the  same  effectiveness  as 
other  four-quadrant  gate  arrangements. 

FRA  reserves  the  right  to  expressly 
approve  use  of  articulated  gates  as  foiu'- 
quadrant  gate  arrangements  in  the  final 
rule.  FRA  seeks  comment  on  the  extent 
to  which  articulated  gates  present 
special  issues  (such  as  maintainability, 
performance  in  high  winds,  etc.)  that 
should  be  addressed  specifically  in  the 
final  rule. 


Different  treatment  during  daylight 
and  night-time  hours.  It  has  been 
suggested  that  variable  level  horns 
could  be  used  at  higher  range  diuing 
daylight  hours  with  lower  range  used  at 
night  when  vehicle  traffic  is  lower  and 
train  traffic  is  often  higher.  Also,  it  is 
has  been  argued,  lower  level  horns  are 
more  appropriate  at  night  when  the 
ambient  noise  level  is  lower  than  during 
daylight  hours. 

It  has  also  been  suggested  that 
perhaps  in  some  circumstances  it  might 
be  appropriate  to  allow  locomotive 
horns  to  be  sounded  during  the  day 
while  banning  them  only  at  night  when 
people  are  typically  sleeping.  This,  it  is 
argued,  has  the  benefit  of  attacking  the 
problem  when  it  is  most  serious 
(locomotive  horns  disturbing  the  sleep 
of  nearby  residents)  and  when  the  risk 
is  ostensibly  lower  (during  periods  in 
which  train  traffic  may  be  higher,  and 
motor  vehicle  traffic  is  generally  less). 
While  the  NPRM  addresses  temporary 
closure  of  the  roadway  as  a  means  of 
accomplishing  a  night-time  only  ban,  it 
has  been  suggested  that  non-engineering 
safety  measures  such  as  increased  law 
enforcement  during  the  ban  hours  and 
increased  public  education  addressing 
the  night-time  motorist  population  may 
also  be  appropriate.  FRA  is  concerned 
that  locomotive  horns  being  sounded 
during  daylight  hours  and  remaining 
silent  at  other  times  could  very  well 
lead  to  fatal  confusion  on  the  part  of  the 
motorist.  We  note  that  the  Florida 
whistle  ban  was  a  night-time  only  ban 
which  resulted  in  substantially  higher 
collision  and  injury  rates  than  if  a  ban 
had  not  been  in  effect. 

FRA  requests  comments  on  the  issues 
surrounding  different  treatment  during 
different  periods  of  the  day  and  night. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures  and  is 
considered  "significant"  under 
Executive  Order  12866.  It  is  also 
considered  to  be  significant  under  DOT 
policies  and  procedures.  See  44  FR 
11034. 

FRA  has  prepared  a  Regiilatory 
Evaluation  addressing  the  economic 
impact  of  the  proposed  rule.  This 
regulatory  evaluation  has  been  placed  in 
the  public  docket  and  is  available  for 
public  inspection  and  copying.  Copies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FTIA  Docket  Clerk 
at  Mail  Stop  10, 1120  Vermont  Avenue, 
N.W.,  Washington.  D.C.  20950. 


The  problems  considered  by  this  rule 
are  collisions  and  their  associated 
casualties  and  property  damage 
involving  vehicles  on  public  highways 
and  the  front  ends  of  trains  at  whistle- 
ban  grade  crossings.  Although  accident 
severity  and  the  probability  of  a  fatal 
accident  is  most  strongly  related  to  train 
speed,  every  grade  crossing  where 
locomotive  horns  are  not  soimded  is  a 
potential  accident  site.  In  1996  there 
were  79  collisions  at  whistle-ban 
crossings  which  resulted  in  2  fatalities, 
39  injuries  to  non-railroad  employees, 
and  2  injuries  to  railroad  employees. 

The  estimated  safety  benefits  of  this 
proposed  rule  are  derived  from  the 
prevention  of  colhsions  and  the 
resulting  fatalities  and  injuries.  Benefits 
also  exist  for  railroads  in  terms  of 
reduced  train  delay,  debris  removal  and 
repairs.  The  costs  of  this  rulemaking 
will  be  incurred  predominantly  by 
communities,  however  there  are  also 
costs  to  railroads  and  to  the  federal 
government.  The  benefits  in  terms  of 
lives  saved  and  injuries  prevented  will 
exceed  the  costs  imposed  on  society  for 
this  proposed  rule.  Even  under  the  best 
case  scenario  (falling  accident  rates  over 
time)  the  safety  benefits  alone, 
excluding  any  benefit  to  railroads, 
exceed  the  most  costly  realistic  scenario 
for  community  safety  enhancements. 
FRA  has  a  preliminary  assessment  of  the 
effects  to  homeowners  or  businesses 
adjacent  to  railroads  tracks,  where  an 
existing  whistle-ban  exists,  should  the 
community  elect  not  to  pursue  a 
qualifying  quiet  zone.  The  results  of  this 
study  are  sununarized  in  Section  VII  of 
this  report,  and  conclude  that  there  is 
not  a  significant  long-nm  impact  on 
residential  housing  markets.  For 
purposes  of  this  analysis  FRA  assimies 
that  such  communities  will  choose  to 
take  actions  that  have  the  least  cost  (i.e. 
a  cost  that  will  not  exceed  the  costs  of 
supplementary  or  alternative  safety 
measures). 

The  estimated  benefits  of  this 
proposed  rule  exceed  the  estimated 
costs  over  a  20  year  period  at  a  7% 
discount  rate.  Various  benefit  and  cost 
scenarios  are  established  in  the 
following  sections.  The  costs  are 
summarized  in  Table  1 ,  the  benefits 
resulting  from  casualties  prevented  are 
shown  in  Table  2.  These  findings  are 
somewhat  preliminary  as  FRA  does  not 
have  detailed  data  for  the  effectiveness 
or  costs  for  some  of  the  Supplementary 
Safety  Measures.  FRA  does  not  have 
adequate  information  on  what  choices  a 
given  community  will  make  regarding 
either  blowing  the  train  whistle  or 
installing  or  implementing  alternatives 
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whistle.  FRA  seeks  comment 
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m«de  prior  to  the  issuance 


Table  1.— Estimated  Costs  ^— 
Continued 


Table  2.— Estimated  Benefits 


Photo  Enforcement 


Category 


Effectiveness 
=  .38' 


124,955,453 


Table  1 .-  -Estimated  Costs 


Pro/ 
Ga  les 


ision  

&  Lights 


Whistle  Boards 
Directionality 
Installation  of 

(878  crossings 
Increased  Maint^ance  Gates/ 

Lights  (878) 

Signs  

Community  Plan^i 
Government 
Medians  (mount^ble 

crossings) 
Medians  (mount^ble 

crossings) 
Police  Enforcement 


ing 


at  878 

at  all 


$20,250 
10,982,000 

67,109,706 

11,201,974 
375,500 
134,000 
134,000 

11,060,183 

26,453,740 
24,805.600 


1  This  table  cannot  be  summed  for  a  total 
cost  of  the  njle,  much  of  the  cost  depends  on 
community  choice.  Numbers  for  Police  and 
Photo  Enforcement  are  shown,  however  they 
are  also  contained  in  the  benefits  section. 

2  The  number  of  passive  crossings  in  the 
data  set  that  are  assumed  to  require  up- 
grades. 

The  estimated  safety  benefits  of  this 
proposed  rule  are  derived  from  the 
prevention  of  accidents  and  the 
resulting  fatalities  and  injuries.  Benefits 
also  exist  for  railroads  in  terms  of 
reduced  train  delay,  debris  removal  euid 
repairs.  Two  benefit  scenarios  were 
estimated,  one  where  the  accident  rate 
remains  constant  over  time  and  one 
where  the  accident  rate  declines  by 
about  4%  per  year. 


Collision  Rate 
Constant  .... 

Collision  Rate 
Decline  


$258,641 ,800 
188,273,400 


Effectiveness 
=  .752 


$510,477,200 
371 ,592,200 


'  Equivalent  to  effectiveness  of  train  whistle 
at  crossings  with  gates  and  lights. 

2  Equivalent  to  effectiveness  of  median  bar- 
rier with  frangible  delineators  at  crossings  with 
gates  and  lights. 

A  scenario  where  median  barriers  are 
installed  attach  crossing,  signs  are 
installed  at  each  crossing  and  crossing 
upgrades  to  a  minimum  of  gates  and 
lights  for  all  passive  crossings  would  be 
justified  on  the  basis  of  casualties 
prevented  alone  (At  2,100  crossings, 
total  costs  for  all  required 
improvements,  including  changes  in 
direction  of  horn  sound,  and 
maintenance  equal  $116,395,343). 

The  following  table  identifies  costs 
and  benefits  of  alternative 
implementation  scenarios: 

Table  3.— (Josts  and  Benefits  of  Alternative  Implementation  Scenarios  for  Proposed  Rule,  Net  Present 

Value  1999-20191 


ImpI  smentation  scenario 


Costs  monetized/ 
non-monetized 


Benefits 


Injury/fatality  reduction 


Monetized  injury/ 
fatality  - 


Net  monetized 
benefits 


Train  whistles  al 
collision  rate 


crossing  with  gates  and  lights, 
cbnstant  2. 


Train  whistles  al 
collision  rate 


crossing  with  gates  and  lights, 
dbcline^. 


Median    barrier 

crossings  with 

constant*. 
Median    barrier 

crossings  with 

decline  *. 


with    frangible    delineators    at 
lights  and  gates,  collision  rate 

with    frangible    delineators    at 
lights  and  gates,  collision  rate 


$89,313,931 

Indeterminate  level  of 

noise  costs 
$89,313,931 

Indeterminate  level  of 

noise  costs 
$116,395,343 


$116,395,343 


(68  Fatalities)  . 
(342  Injuries)  .. 

(47  Fatalities)  . 
(235  Injuries)  .. 

(135  Fatalities) 
(75  Injuries)  .... 

(97  Fatalities)  . 
(463  Injuries)  .. 


$258,641,800 


188,273,400 


510,477,200 


371,592,200 


$169,327,869 

98,959,469 

394,081 ,857 
255,196,857 


'  All  figures 
munities  that  nov  1 

2  Assumes  a 
same  38%,  the 
and  lights  at  878 

3  Assumes  a 
ries  is  the  same 
of  gates  and  ligh 

*  Assumes  a 
5  Assumes  a 
year. 


assume  7%  discount  rate.  The  baseline  to  which  these  scenarios  are  compared  is  the  continuation  of  the  whistle-bans  in  the  corn- 
have  them.  See  table  below  for  categories  of  costs  and  benefits  included  in  these  monetized  estimates. 
%  reduction  in  fatalities  and  injuries  and  an  accident  rate  that  is  constant  over  time.  Reduction  in  fatalities  and  injuries  is  the 
Equivalent  effectiveness  of  a  train  horn  whether  the  hom  is  sounded  or  not.  Costs  include  instaHation  and  maintenance  of  gates 
"  passive  crossings. 
i%  reduction  in  fatalities  and  injuries  and  an  accident  rate  that  declines  by  about  4%  per  year.  Reduction  in  fatalities  and  Inju- 
}8%,  the  equivalent  effectiveness  of  a  train  horn  whether  the  horn  is  sounded  or  not.  Costs  include  installation  and  maintenance 
s  at  878  passive  crossings. 

'/o  reduction  (effectiveness  rate  of  median  barrier)  in  fatalities  and  injuries  and  an  accident  rate  that  is  constant  over  time. 
'o  reduction  (effectiveness  rate  of  median  barrier)  in  fatalities  and  injuries  and  an  accident  rate  that  declines  by  about  4%  per 


3B' 


33' 


7> 

7  3% 


Table  4- Categories  of  Monetized  and  Non-Monetized  Costs  and  Benefits  Included  in  Above  Analysis 


Category 


Monetized 


Non-monetized 


Costs 


Train  whistles  at  crossings  with  gates 
and  lights. 


—Whistle  boards  (see  §222.21)  

— Directionality  provision  (see  §229.129) 
— Upgrades  to  gates  and  lights  at  pas- 
sive crossings 


— Indeterminate  level  of  noise  costs. 
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Table  4.— Categores  of  Monetized  and  Non-monetized  Costs  and  Benefits  Included  in  Above  Analysis— 

Continued 


Category 

Monetized 

Non-nrKXietized 

Supplementary  safety  measures  

* 

— Upgrades  to  gates  and  lights  at  pas- 
sive crossings. 

— Community  costs 

— Govemment  costs 

—Whistle  boards 

— Directionality 

—Supplementary  Safety  Measures  and 
Attemative  Safety  Measures  (see 
§222.33) 

None. 

Benefits  

Train  whistles  at  crossings  with  gates 

— Reduction  in  injuries  and  fatalities  

—Community    noise    reduction    through 

and  lights. 

whistle  tx)ards  and  the  directionality 
provision. 

Supplementary  safety  measures 

— Reduction    in    injuries    and    fatalities 

— Reduced  train  delay,  debris  removal 

(greater  reduction  than  train  horn  is 

and  repairs. 

likely  as  all  SSM's  have  higher  effec- 

—Collisions/incidents   involving    pedes- 

tiveness rate  than  train  horn). 

trians  and  bicyclists. 

— Incidents  where  car  struck  train  at  be- 
hind the  first  five  cars. 

— Community  noise  reduction  through 
quiet  zones  in  communities  where 
state  law  currently  requires  tfie  use  of 
the  train  horn. 

FRA  recognizes  that  it  is  possible  to 
imagine  a  situation  under  which  the 
disbenefits  of  the  proposed  rule  might 
exceed  the  benefits  as  applied  to  an 
individual  conununity.  FRA  does  not 
believe  that  this  condition  would  occur 
through  excessive  expenditures  on 
supplementary  of  alternative  safety 
measures,  since  those  measiues  can  be 
scaled  to  the  safety  need  within  the 
quiet  zone  (taken  as  a  whole)  and  since 
most  such  measiues  will  yield  benefits 
well  in  excess  of  the  value  of  the  train 
horn  if  applied  to  all  crossings. 

However,  should  a  community  elect 
NOT  to  implement  the  proffered 
alternatives,  and  should  the  negative 
societal  impact  of  train  horns  be  valued 
in  excess  of  the  safety  benefits  of  the 
horn,  a  net  disbenefit  would,  by 
definition,  occur.  This  situation  might 
arise  where  the  persons  adversely 
affected  by  the  train  noise  constituted  a 
minority  in  the  community,  and  the 
community  as  a  whole  did  not  wish  to 
invest  in  the  alternatives.  Thus  far, 
vocal  minorities  in  affected 
communities  have  succeeded  in  having 
the  train  horn  silenced  despite  negative 
safety  impacts  for  motor  vehicle  users  in 
the  commimity  at  large.  Thus,  it  does 
not  seem  likely  that  they  will  be  wholly 
without  influence  in  the  future. 
However,  given  the  competing  demands 
on  local  elected  decision-makers, 
underinvestment  in  alternatives  could 
occur.  FRA  requests  comment  on  any 
options  that  may  exist,  consistent  with 
the  statutory  mandate  we  are 
implementing,  to  address  this  concern. 
In  this  regard,  FRA  notes  the  availability 


of  the  Federal  funding,  through  the 
Siu-face  Transportation  Program,  which 
State  departments  of  transportation 
might  elect  to  commit  on  behalf  of  the 
affected  minority  should  coimty  or 
mimicipal  institutions  not  be 
responsive. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  final  rules  to  assess  their  impact  on 
small  entities  unless  the  Secretary 
certifies  that  a  final  rule  virill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
FRA  is  not  able  to  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
FRA  has  performed  an  Initial  Regulatory 
Flexibility  Assessment  (IRFA)  on  small 
entities  that  potentially  can  be  affected 
by  this  proposed  rule.  The  IRFA  is 
siunmarized  in  this  preamble  as 
required  by  the  Regulatory  Flexibility 
Act.  Copies  of  the  full  IRFA  are 
available  as  an  appendix  to  the 
Regulatory  Impact  Analysis,  and  is 
available  in  the  public  docket  of  this 
proceeding.  Written  public  comments 
that  will  clarify  what  the  impacts  will 
be  for  the  affected  small  entities  are 
requested.  Comments  must  be  identified 
as  responses  to  the  IRFA,  and  must  be 
filed  by  the  deadlines  for  comments  on 
the  NPRM  provided  above. 

This  is  a  proposed  rule  which 
essentially  is  a  safety  rule  that 
implements  as  well  as  minimizes  the 
potential  negative  impacts  of  a 


Congressional  mandate  to  blow  train 
whistles  and  horns.  It  provides 
provisions  for  exceptions,  and  it 
provides  communities  with  the  ability 
to  reduce  the  impact  of  the  locomotive 
horns  within  their  jurisdictions. 
However,  this  proposed  rule  will  be 
responsible  for  an  amoimt  of  impact  on 
small  entities,  no  matter  how  the 
outcome  for  each  whistle  ban  is 
determined.  This  basically  means  that  if 
a  community  elects  to  simply  follow  the 
mandate,  and  become  subject  to  whistle 
blowing  at  crossings  where  a  whistle 
ban  had  been  prior,  then  there  will  be 
a  noise  impact  to  any  potential  small 
business  that  exists  along  that  route.  If 
a  community  elects  to  implement 
supplementary  safety  measures  that  are 
necessary  to  estafblish  a  "quiet  zone," 
then  the  governmental  jurisdiction  will 
be  impacted  by  the  cost  of  such  program 
or  system. 

Some  commujwties  believe  that  the 
sounding  of  train  whistles  at  every 
crossing  is  excessive  and  an 
infringement  on  conununity  quality  of 
life,  and  therefore  have  enacted  "whistle 
bans"  that  prevent  the  trains  from 
sounding  their  whistles  entirely,  or 
diuing  particular  times  (usually  at 
night).  FRA  is  concerned  that  with  the 
increased  risk  at  grade  crossings  where 
train  whistles  are  not  sounded,  or 
another  means  of  warning  utilized, 
collisions  and  casualties  may  increase 
significantly.  In  1996  at  least  52  percent 
of  the  79  grade  crossing  collisions  that 
occurred  at  crossings  with  whistle  bans 
in  place,  occiured  in  a  small  community 
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The  IRFA  concludes  that  only  a  few 
small  railroads  might  be  minimally 
impacted  by  this  proposed  rule.  In 
addition,  some  small  businesses  that 
operate  along  or  nearby  rail  lines  that 
currently  have  whistle  bans  in  place 
that  potentially  may  not  after  the 
implementation  of  this  proposed  rule, 
could  be  moderately  impacted.  The 
most  significant  impacts  from  this 
proposed  rule  will  be  on  265 
governmental  jurisdictions  whose 
communities  currently  have  either 
formal  or  informal  whistle  bans  in 
place.  FRA  estimates  that  approximately 
70  percent  (i.e.  186  communities)  of 
these  governmental  jurisdictions  are 
considered  to  be  small  entities. 
Alternative  options  for  complying  with 
this  proposed  rule  include  allowing  the 
train  whistle  to  be  blown.  This 
alternative  has  no  direct  costs  associated 
with  it  for  the  governmental 
jurisdiction.  Other  alternatives  include 
"gates  with  median  barriers"  which  are 
estimated  to  cost  $11,070  for  the  median 
barrier.  Foiu-'quadrant  gate  system  is 
estimated  to  cost  $244,000,  and  have  an 
annual  maintenance  of  $2,500-$5,000. 
"Photo  enforcement  is  estimated  to  cost 
$55,00O-$75,000,  and  have  an  annual 
costs  of  $20,000-$30,000.  A  "law 
enforcement"  program  is  estimated  to 
cost  $3,000  annually,  and  it  has  an 
expected  annual  benefit  $10,600.  An 
alternative  that  does  not  impact  the 
governmental  jurisdiction  with  any 
costs  is  running  trains  at  speeds  of  15 
miles  per  hour  or  less  with  flagging 
being  performed  at  the  crossing.  Finally, 
FRA  has  not  limited  compliance  to  the 
lists  provided  in  Appendix  A  or 
Appendix  B  of  the  proposed  rule.  The 
NPRM  provides  for  supplementary 
Sedety  measures  that  might  be  unique  or 
different.  For  such  an  alternative  an 
analysis  would  have  to  accompany  the 
option  that  woiUd  demonstrate  that  the 
number  of  motorists  that  violate  the 
crossing  is  equivalent  of  less  than  that 
of  blowing  the  whistle.  FRA  intends  to 


rely  on  the  creativity  of  conunimities  to 
formulate  solutions  which  will  work  for 
that  community.  FRA  is  aware  that  there 
are  a  few  Class  III  railroads  that  are 
subject  to  local  whistle  bans.  This 
liumber  is  estimated  to  be  less  than  ten. 

FRA  does  not  know  how  many  small 
businesses  are  located  within  a  distance 
of  the  affected  highway-rail  crossings 
where  the  noise  from  the  whistle 
blowing  could  be  considered  to  be 
nuisance  and  bad  for  business.  Concerns 
have  been  advanced  by  owners  and 
operators  of  hotels,  motels  and  some 
other  establishmen):s  as  a  result  of 
numerous  town  meetings  and  other 
outreach  sessions  in  which  FRA  has 
participated  during  development  of  this 
proposed  rule.  If  supplementary  safety 
measures  are  implemented  to  create  a 
quiet  zone  then  such  small  entities 
should  not  be  impacted.  Hence  FRA 
requests  conunents  to  the  docket  fi-om 
small  businesses  that  feel  they  will  be 
adversely  impacted  by  this  proposed 
rule. 

In  the  IRFA  FRA  discusses  the  ways 
in  which  each  type  of  small  entity  could 
be  affected.  However,  since  FRA  does 
not  know  the  manner  which  each 
affected  community  will  elect  to 
proceed,  it  is  not  possible  to  quantify  or 
estimate  the  total  or  average  cost  for 
each  type  of  small  entity.  Comments 
and  input  fi-om  potentially  affected 
small  entities  will  assist  us  in  being  able 
to  determine  the  real  impact  of  this 
proposed  rule. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  iinder  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFF 


section 


Respondent 
universe 


Total  annual 
responses 


Average  time  per 
response 


Total  annual 
burden  hours 


Total  annual 
burden  cost 


tor  Waivers  

s^ment  of  quiet  zones 
Designation  


accei  itance 


for  advance  wam- 
and    information   re- 


222.11— Petitions 
222.33— Establi 
— Community 
—FRA 

— Requirement 
ing  signs 
222.35— Notice 
quirements: 
— Notificatioits 
—U.S.  DOT. 
way-Rail 
ventory 
222.39— Quiet  zcjne 
—222.39(a) 
— 222.39(bH-Notification 


AAR  National  High- 
3rade   Crossing    In- 

(FRA  F  6180.71). 

duration: 
Notification 


270  communities 
(see  §222.35)  .... 
270  communities 
270  communities 


280  communities 
280  communities 


92  petitions 

(see  §222.35)  . 
97  applications 
1,600  signs 


1  hour  

(see  §222.35) 

40  hours 

1  hour  


92  hours  

(see  §222.35) 
3,880  hours  .... 
1.600  hours  .... 


Form 


383  notifications 

800fomns  

85  letters  


20  minutes 

1  hour  

15  minutes 


128  hours 
821  hours 


$2,208 

(see  §222.35) 

116,400 

38,400 


3,840 
24,630 


N/A  (requirement  will  not  take  effect  until  5  years  after  the  rule's  publication). 
I^A  (requirement  will  not  take  effect  until  6  years  after  the  rule's  publication). 
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CFR  section 

Respondent 
universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden  hours 

Total  annual 
burden  cost 

—222  39(c) — Notification  

N/A(r 

270  communities  .. 
54  communities  .... 
270  communities  .. 

270  communities  .. 
270  communities  .. 
270  communities  .. 

squirement  will  not  ta 

54  applications 

1  letter 

<e  effect  until  6  years 
40  hours 

after  the  rule's  public 
2,160  hours  

ation). 

222.43 — Development    and    approval 
of  new  supplementary  safety  meas- 
ures: 

—Applications  

— Aooeal  letter 

64.800 

1  hour  

1  hour  

30 

222.45— Communities  with   pre-exist- 
ing restrictions  on  use  of  locomotive 
horns. 
Appendix  A: 

—Temporary  closure  of  a  public 

highway-rail  grade  crossing. 
— Photo  Enforcement      

73  documents  

60  signs  

20  signs  daily 

10  reports 

5  reoorts 

8  hours 

584  hours 

17,520 

1  hour  

60  hours 

1,440 

40  hours 

400  hours  

12,000 

Appendix  B: 

— Altemative  Safety  Measures  .... 

40  hours      .  . 

200  hours  

6,000 

All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Piu-suant  to 
44  U.S.C.  3506(c)(2)(B),  FRA  solicits 
comments  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
biuden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 

FRA  believes  that  soliciting  public 
comment  will  promote  its  efforts  to 
reduce  the  administrative  and 
paperwork  bvudens  associated  with  the 
collection  of  information  mandated  by 
Federal  regulations.  In  summary,  FRA 
reasons  that  comments  received  will 
advance  three  objectives:  (i)  reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Comments  must  be  received  no  later 
than  March  13,  2000.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Federal  Railroad  Administration,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  and  should  also 
send  a  copy  of  their  conunents  to  Robert 
Brogan,  Federd  Railroad 
Administration,  RRS-211,  Mail  Stop  25, 


400  7th  Street,  SW,  Washington.  DC 
20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  conunent 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  caimot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  FRA  intends  to  obtain 
current  OMB  control  niunbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  TheOMB  control 
niunber,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

For  information  or  a  copy  of  the 
paperwork  package  submitted  to  OMB 
please  contact  Robert  Brogan  at  202- 
632-3318. 

Environmental  Impact 

FRA  is  evaluating  these  proposals  in 
accordance  with  its  procedures  for 
ensiuing  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c. 

The  principal  environmental  effect 
and  potentially  significant  impact  of 
these  proposals  is  additional  horn  noise 
where  there  whistle  bans  currently 
exist.  FRA  has  studied  the  potential 
costs  of  noise  from  locomotive  horns  by 
examining  residential  property  values. 
Other  studies  have  also  been  conducted 


on  the  value  of  noise  impacts  captured 
in  residential  prices,  including  studies 
by  the  FAA.  FAA  conducted  studies 
that  concluded  that  residential  property 
values  were  diminished  from  exposure 
to  substantial  quantities  of  aircraft 
noise.  FAA  studied  significant  changes 
in  aircraft  generated  noise  levels  in 
consideration  of  actions  that  would 
change  the  total  noise  emitted  by  each 
aircrait.  The  DEIS  discusses  the 
substantial  estimated  costs  associated 
with  given  increments  of  noise  over  a 
24-hour  period  in  the  FAA  studies.  FRA 
may  be  faced  with  a  significantly 
different  question,  because  this 
regulation  has  the  potential  to  add 
incremental  noise  at  certain  locations  to 
the  considerable  noise,  vibration  and 
other  impacts  generated  by  train 
locomotives  and  train  movements.  In 
studying  residential  property  values 
where  the  horn  noise  was  added  as  an 
increment  to  noise  from  train 
operations,  FRA  found  that  it  did  not 
produce  a  significant  lasting  effect  on 
residential  prices.  The  DEIS  seeks  to 
elicit  comment  as  to  the  potential 
relevance  of  the  FAA  studies  to  the 
current  issue  and  the  relative  weight 
they  should  be  accorded  given  the 
findings  of  the  train  horn  property  value 
research. 

These  proposals  also  contain  various 
provisions  that  have  the  potential  to 
reduce  existing  train  horn  noise 
exposure  over  time.  The  provision 
limiting  the  distance  over  which  horn 
sounding  would  occiu'  could  reduce  the 
total  amount  of  horn  noise  generated. 
Because  this  provision  is  proposed  to  be 
implemented  slowly,  the  potential 
benefits  are  indeterminate.  The 
provision  for  a  maximum  horn  sound 
level  to  the  front  and  to  the  side  of 
locomotives  has  the  potential  to  greatly 
reduce  horn  noise  generated  depending 
upon  the  limits  selected.  Unlike  the 
soimding  distance  provision,  this  is 
proposed  to  occur  a  three-year  period 
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Federalism  Im  plications 

Executive  Oi  der  13132,  entitled, 
"Federalism,"  issued  on  August  4,  1999, 
requires  that  ei  ,ch  agency  "in  a 
separately  idei  tified  portion  of  the 
preamble  to  th }  regulation  as  it  is  to  be 
issued  in  the  F  ederal  Register,  provides 
to  the  Director  of  the  Office  of 
Management  a  id  Budget  a  federalism 
simimary  impj  rt  statement,  which 
consists  of  a  d(  iscription  of  the  extent  of 
the  agency's  p  ior  consultation  with 
State  and  local  officials,  a  summary  of 
the  nature  of  ti  leir  concerns  and  the 
agency's  position  supporting  the  need  to 
issue  the  regul  ition,  and  a  statement  of 


the  extent  to  which  the  concerns  of 
State  and  local  officials  have  been 
met;  *   *   *." 

FRA  will  adhere  to  Executive  Order 
13132  when  issuing  a  final  rule  in  this 
proceeding.  FRA  has  already  taken  the 
opportunity  to  consult  extensively  with 
state  and  local  officials  prior  to  issuance 
of  this  NPRM,  and  we  will,  of  course, 
take  very  seriously  the  concerns  and 
views  expressed  by  State  and  loced 
officials  as  the  public  comment  stage  of 
this  rulemaking  proceeds.  FRA  staff  will 
be  providing  briefings  to  many  State  and 
local  officials  and  organizations  during 
the  comment  period  to  encourage  full 
public  participation  in  this  rulemaking. 
As  discussed  earlier  in  this  preamble, 
because  of  the  great  interest  in  this 
subject  throughout  various  areas  of  the 
country,  FRA  has  been  involved  in  an 
extensive  outreach  program  to  inform 
communities  which  presently  have 
whistle  bans  of  the  effect  of  the  Act  and 
the  regulatory  process.  Since  the 
passage  of  the  Art,  FRA  headquarters 
and  regional  staff  has  met  with  a  large 
number  of  local  officials.  FRA  has  also 
held  a  number  of  public  meetings  to 
discuss  the  issues  and  to  receive 
information  from  the  public.  In  addition 
to  local  citizens,  both  local  and  state 
officials  attended  and  participated  in 
the  public  meetings.  Additionally,  FRA 
took  the  unusual  step  of  establishing  a 
public  docket  before  formal  initiation  of 
rulemaking  proceedings  in  order  to 
enable  citizens  and  local  officials  to 
comment  on  how  FRA  might  implement 
the  Act  and  to  provide  insight  to  FRA. 
FRA  received  comments  from 
representatives  of  Portland,  Maine; 
Maine  Department  of  Transportation; 
Acton,  Massachusetts;  Wisconsin's 
Office  of  the  Commissioner  of  Railroads; 
a  Wisconsin  state  representative;  a 
Massachusetts  state  senator;  the  Town 
of  Ashland,  Massachusetts;  Bellevue, 
Iowa;  and  the  mayor  of  Batavia,  Illinois. 

Since  passage  of  the  Act  in  1994,  FRA 
has  consulted  and  briefed 
representatives  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO),  the 
National  League  of  Cities,  National 
Association  of  Regulatory  Utility 
Commissioners,  National  Conference  of 
State  Legislatures,  and  others. 
Additionally  we  have  provided 
extensive  written  information  to  all 
United  States  Senators  and  a  large 
number  of  Representatives  with  the 
expectation  that  the  information  would 
be  shared  with  interested  local  officials 
and  consitituents. 

FRA  has  been  in  close  contact  with, 
and  has  received  many  comments  from 
Chicago  area  municipal  groups 
representing  suburban  areas  in  which, 


for  the  most  part,  locomotive  horns  are 
not  routinely  sounded.  The  Chicago  area 
Council  of  Mayors,  which  represents 
over  200  cities  and  villages  with  over  4 
million  residents  outside  of  Chicago, 
provided  valuable  information  to  FRA 
as  did  the  West  Central  Municipal 
Conference  and  the  West  Suburban 
Mass  Transit  District,  both  of  suburban 
Chicago. 

Another  association  of  suburban 
Chicago  local  governments,  the  DuPage 
(County)  Mayors  and  Managers 
Conference,  provided  comments  and 
information.  Additionally,  FRA  officials 
have  met  with  Members  of  Congress, 
including  Senator  Kennedy,  and 
Representatives  Rick  Boucher,  Henry 
Hyde,  William  Lipinsky,  Martin 
Meehan,  Tim  Roemer  and  John  Tierney, 
who  have  invited  FRA  to  their  districts 
and  have  provided  citizens  and  local 
officials  with  the  opportunity  to  express 
their  views  on  this  rulemaking  process. 
These  exchanges,  and  others  condurted 
directly  through  FRA's  regional  crossing 
managers,  have  been  very  valuable  in 
identifying  the  need  for  flexibility  in 
preparing  the  proposed  rule.  For  further 
discussion  regarding  the  nature  of  state 
and  local  concerns  please  see  paragraph 
F.  "Comments  received  by  FRA."  above. 

Under  49  U.S.C.  20106,  issuance  of 
this  regulation  preempts  any  State  law, 
rule,  regulation,  order,  or  standard 
covering  the  same  subjert  matter,  except 
a  provision  necessary  to  eliminate  or 
reduce  an  essentially  local  safety 
hazard,  that  is  not  incompatible  with 
Federal  law  or  regulation  and  does  not 
unreasonably  burden  interstate 
commerce. 

Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
each  federal  agency  "shall,  unless 
otherwise  prohibited  by  law,  assess  the 
effects  of  Federal  Regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector  (other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Sertion  201.  Section  202  of  the 
Act  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  govenmients,  in  the  aggregate, 
or  by  the  private  sector,  of  $  100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  wrritten 
statement  *  *  *"  detailing  the  effect  on 
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State,  local  and  tribal  governments  and 
the  private  sector.  The  proposed  rules 
issued  today  will  not  result  in  the 
expenditiue,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year, 
and  thus  preparation  of  a  statement  is 
not  required. 

List  of  Subjects 

49  CFR  Part  222 

Administrative  practice  and 
procedure,  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  229 

Locomotives,  Peneilties,  Raihoad 
safety. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  chapter  II  of  title  49, 
Code  of  Federal  Regidations  as  follows: 

1.  Part  222  is  added  to  read  as  follows: 

PART  222— USE  OF  LOCOMOTIVE 
HORNS  AT  PUBLIC  HIGHWAY-RAIL 
GRADE  CROSSINGS 

Subpart  A — General 

Sec. 

222.1    Purpose  and  scope. 

222.3    Application. 

222.5    Preemptive  effect. 

222.7    Definitions. 

222.9    Penahies. 

222.11     Petitions  for  waivers. 

222.13    Responsibility  for  compliance. 

Subpart  B — Use  of  Locomotive  Horns 

222.21     When  to  use  locomotive  homs. 
222.23    Emergency  and  other  uses  of 
locomotive  homs. 

Subpart  C — Exceptions  to  Use  of  ttie 
Locomotive  Horn 

222.31     Train  operations  which  do  not 

require  sounding  of  locomotive  homs  at 

individual  public  highway-rail  grade 

crossings. 
222.33    Establishment  of  quiet  zones. 
222.35     Notice  and  information 

requirements. 
222.37    Quiet  zone  implementation. 
222.39    Quiet  zone  duration. 
222.41     Supplementary  and  alternative 

safety  measures. 
222.43    Development  and  approval  of  new 

supplementary  safety  measures. 
222.45    Communities  with  pre-existing 

restriction  on  use  of  locomotive  homs. 

Appendix  A  to  Part  222 — Approved 
Supplemental  Safety  Measures 

Appendix  B  to  Part  222 — Alternative  Safety 
Measures 

Appendix  C  to  Part  222 — Conditions  Not 
Requiring  Additional  Safety  Measures 

Authority:  49  U.S.C.  20103,  20107  and 
20153;  28  U.S.C.  2461  note;  and  49  CFR  1.49. 


Subpart  A — General 

§  222.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
increase  safety  at  public  highway-rail 
grade  crossings  by  ensiuing  that 
locomotive  homs  are  sounded  when 
trains  approach  and  pass  through  public 
highway-rail  grade  crossings. 

(b)  This  part  prescribes  standards  for 
sounding  locomotive  homs  when 
locomotives  approach  and  pass  through 
public  highway-rail  grade  crossings. 
This  part  further  provides  standards  for 

exempting  from  the  requirement  to 
sound  the  locomotive  hom  certain 
categories  of  rail  operations  and 
categories  of  public  highway-rail  grade 
crossings. 

§222.3    Application. 

This  part  applies  to  every  railroad 
with  public  highway-rail  grade 
crossings  on  its  line  of  raihoad,  except: 

(a)  A  railroad  that  exclusively 
operates  freight  trains  exclusively  on 
track  which  is  not  part  of  the  general 
railroad  system  of  transportation;  and 

(b)  Rapid  transit  operations  within  an 
urban  area  that  are  not  connected  to  the 
general  raihoad  system  of 
transportation. 

§222.5    Preemptive  effect. 

Under  49  U.S.C.  20106,  issuance  of 
this  part  preempts  any  State  law,  rale, 
regulation,  or  order  covering  the  same 
subject  matter,  except  an  additional  or 
more  stringent  law,  regulation,  or  order 
that  is  necessary  to  eliminate  or  reduce 
an  essentially  local  safety  hazard;  is  not 
incompatible  with  a  law,  regulation,  or 
order  of  the  United  States  Government; 
and  does  not  unreasonably  biuden 
interstate  commerce. 

§222.7    Definitions. 

As  used  in  this  part — 

Administrator  means  the 
Administrator  of  the  Federal  Raihoad 
Administration  or  the  Administrator's 
delegate. 

Barrier  curb  means  a  highway  curb 
designed  to  discourage  a  motor  vehicle 
from  leaving  the  roadway.  Such  curb  is 
more  than  six  inches  but  not  more  than 
nine  inches  high  with  a  rounded  top 
edge  and  is  used  where  highway  speeds 
do  not  exceed  40  miles  per  hour.  The 
barrier  ciu-b  is  highly  visible  and 
provided  with  sloped  end  treatments. 
Additional  design  speciffcations  are 
determined  by  ihe  standard  traffic 
design  specifications  used  by  the 
governmental  entity  constructing  the 
barrier  ciub. 

Channelization  device  means  one  of  a 
continuous  series  of  highly  visible 
obstacles  placed  between  opposing 


highway  lanes  designed  to  alert  or  guide 
traffic  around  an  obstacle  or  to  direct 
traffic  in  a  particular  direction. 
Channelization  devices  must  be  at  least 
2.5  feet  high  and  placed  at  least  every 
seven  feet.  End  treatments,  in  the  case 
of  rigid  channehzation  devices,  should 
be  determined  by  reference  to  the 
govenunental  entity's  own  st2mdard 
traffic  design  specifications. 

Effectiveness  rate  means  the 
effectiveness  of  a  supplementary  safety 
measiu«  in  reducing  the  probability  of 
a  collision  at  a  public  highway-rail 
grade  crossing.  (Effectiveness  is 
indicated  by  a  hxmiber  between  zero  and 
one  which  represents  the  reduction  of 
the  probability  of  a  collision  as  a  result 
of  the  installation  of  a  supplementary 
safety  measure  when  compared  to  the 
same  crossing  equipped  with 
conventional  automated  warning 
systems  of  flashing  lights,  gates  and 
bells.  Zero  effectiveness  means  that  the 
supplementary  safety  measure  provides 
no  reduction  in  the  probability  of  a 
collision  {there  is  no  effectiveness) 
while  an  effectiveness  rating  of  one 
means  that  the  supplementary  safety 
measiu^  is  totally  effective  in  reducing 
collisions.  Measurements  between  zero 
and  one  reflect  the  percentage  by  which 
the  supplementary  safety  measure 
reduces  the  probability  of  a  collision. 
Thus,  a  supplementary  safety  measure 
with  an  effectiveness  of  .38  reduces  the 
probability  of  a  collision  by  38  percent.) 
FRA  has  determined  that  collision 
probabilities  increase  an  average  of  62 
percent  when  locomotive  homs  are 
silenced.  Thus,  generally,  a 
supplementary  safety  measure  should 
have  an  effectiveness  of  at  least  .38 
(reducing  the  probability  of  a  collision 
by  at  least  38  percent)  in  order  to 
compensate  for  this  62  percent  increase. 

FRA  means  the  Federal  Railroad 
Administration. 

Locomotive  hom  means  a  locomotive 
air  hom,  steam  whistle,  or  similar 
audible  warning  device  mounted  on  a 
locomotive  or  control  cab  car.  The  terms 
"locomotive  hom",  "train  whistle", 
"locomotive  whistle",  and  "train  hom" 
are  used  interchangeably  in  the  raihoad 
industry. 

Median  means  the  portion  of  a 
divided  highway  separating  the  travel 
ways  for  traffic  in  opposite  directions.  A 
median  is  bounded  by  mountable  or 
barrier  curbs. 

Mountable  curb  means  a  highway 
curb  designed  to  permit  a  motor  vehicle 
to  leave  a  roadway  when  required.  It  is 
a  curb  not  more  than  six  inches  high, 
with  a  well  rounded  top  edge. 
Additional  design  specifications  are 
determined  by  the  standard  traffic 
design  specifications  used  by  the 
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governmental  I  intity  constructing  the  §222.9    Penalties. 


mountable  cur ) 

Positive  trail  i  control  territory  means 
a  line  of  railrof  d  on  which  railroad 
operations  are  governed  by  a  train 
control  system  capable  of  determining 
the  position  of  the  train  in  relation  to  a 
public  highwa;  r-rail  grade  crossing  and 
capable  of  com  puting  the  time  of  arrival 
of  the  train  at  t  le  crossing,  resiUting  in 
the  automatic  (  peration  of  the 
locomotive  hoi  n  (or  automatic 
prompting  of  t  le  locomotive  engineer) 
such  that  the  h  arn  is  sounded  at  a 
predetermined  time  prior  to  the 
locomotive's  ai  rival  at  the  crossing. 

Public  highw  ay-rail  grade  crossing 
means  a  locati(  n  where  a  public 
highway,  road,  or  street,  including 
associated  side  walks  or  pathways 
crosses  one  or  nore  active  railroad 
tracks  at  grade, 

Quiet  zone  n  leans  a  segment  of  a  rail 
line  within  wh  ich  is  situated  one,  or  a 
number  of  com  ecutive  public  highway- 
rail  crossings  a ;  which  locomotive  horns 
may  not  be  rou  tinely  sounded. 

Railroad  mei  ms  any  form  of 
nonhighway  gi  ound  transportation  that 
runs  on  rails  o;  electromagnetic 
guideways  and  any  entity  providing 
such  transport!  tion.  including: 

(1)  Commute  r  or  other  short-haul 
railroad  passer  ger  service  in  a 
metropolitan  o  -  suburban  area  and 
commuter  raili  oad  service  that  was 
operated  by  thd  Consolidated  Rail 
Corporation  or  January  1,  1979;  and 

(2)  High  spe<  d  ground  transportation 
systems  that  cc  nnect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  techn(  logies  not  associated 
with  traditiona   railroads:  but  does  not 
include  rapid  transit  operations  in  an 

are  not  connected  to  the 
system  of 


urban  area  that  < 
general  railroa( 
transportation. 
Supplementt  try  safety  measure  means 
or  procedure  established 
in  accordance  '  vith  this  part  which  is 
provided  by  th ;  appropriate  traffic 
control  authori  ;y  or  law  enforcement 
authority  and  t  lat  is  determined  by  the 
Administrator  o  be  an  effective 
substitute  for  t  le  locomotive  horn  in  the 


prevention  of  1 
Appendix  A  to 
measures. 


Whistle  boar  d 
directed  towarp 
bearing  the 
symbol,  erected 
next  public  hi 
which  indicate 
engineer  that 
shoidd  be  soiuided 
point. 


ighway-rail  casualties, 
this  part  lists  such 


means  a  post  or  sign 
oncoming  trains  and 
r  "W"  or  equivalent 
at  a  distance  from  the 
^way-rail  grade  crossing 
to  the  locomotive 
!  locomotive  horn 
beginning  at  that 


Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Any  person  who 
knowingly  and  willfully  falsifies  a 
record  or  report  required  by  this  part 
may  be  subject  to  criminal  penalties 
under  49  U.S.C.  21311  (formerly 
codified  in  45  U.S.C.  438(e)). 

§  222.1 1     Petitions  for  waivers. 

(a)  Except  for  petitions  filed  piu-suant 
to  paragraph  (b)  of  this  section,  all 
petitions  for  a  waiver  of  any  provision 
of  this  part  must  be  submitted  jointly  by 
the  railroad  owning,  or  controlling 
operations  of  the  railroad  tracks  crossing 
the  public  highway-rail  grade  crossing 
and  by  the  appropriate  traffic  control 
authority  or  law  enforcement  authority 
(public  authority)  having  jurisdiction 
over  the  public  highway,  street,  road, 
pedestrian  sidewalk  or  pathway 
crossing  the  railroad  tracks. 

(b)  If  the  railroad  and  the  appropriate 
public  authority  can  not  reach 
agreement  to  file  a  joint  petition,  either 
party  may  file  a  petition  for  a  waiver, 
however  the  filing  party  shall,  in  its 
petition,  specify  the  steps  it  has  taken  in 
an  attempt  to  reach  agreement  with  the 
other  party  and  shall  provide  the  other 
party  with  a  copy  of  the  petition  filed 
with  the  FRA. 

(c)  Each  petition  for  a  waiver  of  this 
part  must  be  filed  in  the  manner 
required  by  49  CFR  Part  211. 

(d)  If  the  Adjninistrator  finds  that  a 
waiver  of  compliance  with  a  provision 
of  this  part  is  in  the  public  interest  and 
that  safety  of  highway  and  railroad  users 
will  not  be  diminished  if  the  petition  is 
granted,  the  Administrator  may  grant 
the  waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 

§  222.1 3    Responsibility  for  compliance. 

Although  duties  imposed  by  this  part 
are  generally  stated  in  terms  of  the  duty 
of  a  railroad,  any  person,  including  a 
contractor  for  a  railroad,  or  a  local  or 
state  governmental  entity  that  performs 
any  function  covered  by  this  part,  must 
perform  that  function  in  accordance 
with  this  part. 


Subpart  B — Use  of  Locomotive  Horns 

§  222.21    When  to  use  locomotive  horns. 

(a)  Except  as  provided  in  this  part,  the 
locomotive  horn  on  the  lead  locomotive 
of  a  train,  lite  locomotive  consist, 
individual  locomotive  or  lead  cab  car 
shall  be  sounded  when  such  locomotive 
or  lead  car  is  approaching  and  passes 
through  each  public  highway-rail  grade 
crossing.  Sounding  of  the  locomotive 
horn  with  two  long,  one  short,  and  one 
long  blast  shall  be  initiated  at  the 
location  required  in  paragraph  (b)  of  this 
section  and  shall  be  repeated  or 
prolonged  until  the  locomotive  or  train 
occupies  the  crossing. 

(b)  Although  preempted  by  this  part, 
state  requirements  in  effect  on  [the 
effective  date  of  the  final  rule]  which 
govern  the  location  where,  or  time  in 
which,  locomotive  horns  must  be 
sounded  in  advance  of  a  public 
highway-rail  grade  crossing,  shall  be 
used  as  guidelines  under  this  rule  until 
such  time  as  the  railroad  changes  the 
maximum  authorized  speed  for  that 
portion  of  track  at  the  grade  crossing.  At 
that  time  the  railroad  shall,  subject  to 
the  one-quarter  mile  limitation 
contained  in  paragraph  (e)  of  this 
section,  either: 

(1)  Place  whistle  boards  at  a  distance 
from  the  next  crossing  equal  to  the 
distance  traveled  by  a  train  in  20 
seconds  while  operating  at  the 
maximum  speed  allowed  for  any  train 
operating  on  the  track  in  that  direction 
of  movement;  or 

(2)  Ensure  by  other  methods  that  the 
locomotive  horn  is  sounded  no  less  than 
20,  nor  more  than  24  seconds  before  the 
locomotive  enters  the  crossing. 

(c)  If,  as  of  [the  effective  date  of  the 
final  rule],  there  are  no  state 
requirements  that  locomotive  horns  be 
soiuided  at  a  specific  distance  in 
advance  of  the  public  highway-rail 
grade  crossing,  railroads  shall,  subject  to 
the  V4  mile  limitation  contained  in 
paragraph  (e)  of  this  section,  either: 

(1)  Place  whistle  boards  at  a  distance 
fi:om  the  next  crossing  equal  to  the 
distance  traveled  by  a  train  in  20 
seconds  while  operating  at  the 
maximum  speed  allowed  for  any  train 
operating  on  the  track  in  that  direction  ^ 
of  movement;  or" 

(2)  Ensure  by  other  methods  that  the 
locomotive  horn  is  sounded  no  less  than 
20,  nor  more  than  24  seconds  before  the 
locomotive  enters  the  crossing. 

(d)  Each  railroad  shall,  in  the  manner 
provided  in  paragraph  (c)  of  this 
section,  promptly  adjust  the  location  of 
each  whistle  board  to  reflect  changes  in 
maximimi  authorized  track  speeds, 
except  where  all  trains  operating  over 
that  public  highway-rail  grade  crossing 
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are  equipped  to  be  responsive  to  a 
positive  train  control  system. 

(e)  In  no  event  shall  a  locomotive 
horn  sounded  in  accordance  with 
paragraph  (a)  of  this  section  be  soiuided 
more  than  one-quarter  mile  (1,320  feet 
or  403  meters)  in  advance  of  a  public 
highway-rail  grade  crossing.     • 

§  222.23    Emergency  and  other  uses  of 
locomotive  horns. 

(a)(1)  Nothing  in  this  part  is  intended 
to  prevent  an  engineer  from  soimding 
the  locomotive  horn  to  provide  a 
warning  to  vehicle  operators, 
pedestrians,  trespassers  or  crews  on 
other  trains  in  an  emergency  situation  if, 
in  the  engineer's  sole  judgment,  such 
action  is  appropriate  in  order  to  prevent 
imminent  injury,  death  or  property 
dcimage. 

(2)  Establishment  of  a  quiet  zone  does 
not  preclude  the  soiuiding  of  locomotive 
horns  in  emergency  situations,  nor  does 
it  impose  a  legal  duty  to  sound  the 
locomotive  horn  in  such  situations. 

(b)  Nothing  is  this  part  restricts  the 
use  of  the  locomotive  horn  to  announce 
the  approach  of  the  train  to  roadway 
workers  in  accordance  with  a  program 
adopted  under  part  214  of  this  Chapter, 
or  where  active  warning  devices  have 
malfunctioned  and  use  of  the  horn  is 
required  by  one  of  the  following 
sections  of  this  Chapter:  §§234.105; 
234.106;  or  234.107. 

Subpart  C — Exceptions  to  Use  of  the 
Locomotive  Horn 

§222.31    Train  operations  which  do  not 
require  sounding  of  horns  at  individual 
public  highway-rail  grade  crossings. 

(a)  Locomotive  horns  need  not  be 
sounded  at  individual  public  highway- 
rail  grade  crossings  if  the  maximum 
authorized  operating  speed  (as 
established  by  the  railroad)  for  that 
segment  of  track  is  15  miles  per  hoiu  or 
less  and  properly  equipped  flaggers  (as 
defined  in  49  CFR  234.5)  provide 
warning  of  approaching  trains  to 
piotorists. 

(b)  This  paragraph  does  not  apply 
where  active  warning  devices  have 
malfunctioned  and  use  of  the  horn  is 
required  by  49  CFR  234.105,  234.106,  or 
234.107. 

§  222.33    Establishment  of  quiet  zones. 

(a)  Community  designation.  A  state  or 
local  government  may  designate  a  quiet 
zone  by  implementing  one  or  more 
supplementary  safety  measures 
identified  in  Appendix  A  of  this  part  at 
each  public  highway-rail  grade  crossing 
within  the  quiet  zone  and  by  providing 
the  information  and  notifications 
described  under  §  222.35. 


(b)  FRA  acceptance.  (1)  A  state  or 
local  government  may  apply  to  FRA's 
Associate  Administrator  for  Safety  for 
acceptance  of  a  quiet  zone,  within 
which  one  or  more  safety  meeisures 
identified  in  Appendix  A  or  Appendix 
B  of  this  part  will  be  implemented.  The 
state  or  local  government's  application 
to  FRA's  Associate  Administrator  for 
Safety  must  contain  sufficient  detail 
concerning  the  present  engineering 
improvements  at  the  public  highway- 
rail  grade  crossings  proposed  to  be 
included  in  the  quiet  zone,  together 
with  detailed  information  pertaining  to 
the  proposed  supplementary  and 
alternative  safety  measures  to  be 
implemented  at  each  crossing.  The 
application  must  conform  with  the 
requirements  contained  in  Appendix  B 
of  this  part,  and  must  be  based  on  the 
calciUations  discussed  in  the 
Introduction  to  Appendices  A  and  B  of 
this  part.  The  application  must  also 
contain  a  commitment  to  implement  the 
proposed  safety  measures  within  the 
proposed  quiet  zone.  The  state  or  local 
government  must  demonstrate  through 
data  and  analysis  that  implementation 
of  these  measiues  will  effect  a  reduction 
in  risk  at  public  highway-rail  grade 
crossings  writhin  the  quiet  zone  (viewing 
risk  in  the  aggregate  rather  than  on  a 
crossing-by-crossing  basis)  sufficient  to 
fully  compensate  for  the  absence  of  the 
warning  provided  by  the  locomotive 
horn.  For  piuposes  of  this  paragraph, 
risk  will  be  viewed  in  terms  of  the  quiet 
zone  as  a  whole,  rather  than  at  each 
individual  grade  crossing.  The  aggregate 
reduction  in  predicted  collision  risk  for 
the  quiet  zone  as  a  whole  must  be 
shown  to  compensate  for  the  lack  of  a 
locomotive  horn. 

(2)  The  FRA  Associate  Administrator 
for  Safety  may  accept  the  proposed 
quiet  zone,  may  accept  the  proposed 
quiet  zone  under  additional  conditions 
designed  to  ensiu^e  that  the  safety 
measiures  fully  compensate  for  the 
absence  of  the  warning  provided  by  the 
locomotive  horn,  or  may  reject  the 
proposed  quiet  zone  if,  in  the  Associate 
Administrator's  judgment,  the  proposed 
safety  measures  do  not  fully  compensate 
for  the  absence  of  the  warning  provided 
by  the  locomotive  horn. 

(c)  Quiet  zone  in  which 
supplementary  or  alternative  safety 
measures  are  not  necessary.  A  state  or 
local  government  may  create  a  quiet 
zone  under  this  paragraph  if  the 
crossings  within  the  quiet  zone  conform 
to  the  requirements  contained  in 
Appendix  C  of  this  part.  Appendix  C  of 
this  part  describes  those  categories  of 
crossings  which  the  Administrator  has 
determined  do  not  present  a  significant 
risk  with  respect  to  loss  of  life  or  serious 


personal  injiuy  if  the  locomotive  horn  i« 
not  soiwded. 

(d)  Minimum  length.  The  minimum 
length  of  a  quiet  zone  established  under 
this  part  shall  be  one-half  mile  (2,640 
feet  or  805  meters)  along  the  length  of 
railroad  right-of-way. 

(e)  Requirement  for  active  grade 
crossing  warning  devices.  Except  as 
provided  in  §  222.31,  and  paragraph  (c) 
of  this  section,  each  public  highway-rail 
grade  crossing  in  a  quiet  zone 
established  or  accepted  under  this 
section  must  be  equipped  with  active 
grade  crossing  warning  devices 
comprising  both  flashing  lights  and 
gates  which  control  traffic  over  the 
crossing  and  that  conform  to  the 
standards  contained  in  the  Manual  on 
Uniform  Traffic  Control  Devices  issued 
by  the  Federal  Highway  Administration. 
Installation  or  upgrading  of  such 
devices  is  not  regarded  as 
implementation  of  supplementary  safety 
measures  under  this  part  and  is  not 
credited  toward  the  compensating 
reduction  in  risk  referenced  in 
paragraph  (b)  of  this  section,  except  to 
the  extent  the  new  warning  systems 
exceed  the  standards  of  the  MUTCD  and 
conform  to  requirements  for 
supplementary  safety  measiu^s 
contained  in  Appendix  A  of  this  part. 

(f)  Requirement  for  advance  warning 
signs.  Each  highway  approach  to  each 
public  highway-rail  grode  crossing  at 
which  locomotive  horns  are  not 
routinely  sounded  pursuant  to  this  part 
shall  be  equipped  with  an  advance 
warning  sign  advising  the  motorist  that 
train  horns  are  not  sounded  at  the 
crossing. 

§  222.35    Notice  and  information 
requirements. 

(a)  A  state  or  local  government 
designating  a  quiet  zone  under 

§  222.33(a)  .shdl  provide  written  notice, 
by  certified  mail,  return  receipt 
requested,  of  such  designation  to:  all 
railroads  operating  over  the  public 
highway-rail  grade  crossings  within  the 
quiet  zone;  the  highway  or  traffic 
control  authority  or  law  enforcement 
authority  having  control  over  vehicular 
traffic  at  the  crossings  within  the  quiet 
zone;  the  state  agency  responsible  for 
highway  and  road  safety;  and  the  FRA 
Associate  Administrator  for  Safety. 

(b)  Upon  acceptance  by  the  FRA 
Associate  Administrator  for  Safety  of  a 
quiet  zone  proposed  by  a  state  or  local 
government  under  §  222.33(b),  such 
state  or  local  government  shall  provide 
written  notice,  by  certified  mail,  return 
receipt  requested,  of  such  acceptance  to: 
all  railroads  operating  over  the  public 
highway-rail  grade  crossings  within  the 
quiet  zone;  the  highway  or  traffic 
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(c)  A  state  or 
creating  a  quiel 


designation  to: 
over  the  pubHc 


Gontrol  authori  y  or  law  enforcement 
authority  havir  g  control  over  vehicular 
traffic  at  the  en  issings  within  the  quiet 
zone;  and  the  s  ate  agency  responsible 
for  highway  an  i  road  safety. 

local  government 
zone  under  §  222.33(c), 
shall  provide  m  ritten  notice,  by  certified 
mail,  return  rec  eipt  requested,  of  such 
all  railroads  operating 
highway-rail  grade 
crossings  withi  i  the  quiet  zone;  the 
highway  or  tral  Fie  control  authority  or 
law  enforcemei  it  authority  having 
control  over  ve  licular  traffic  at  the 
crossings  withi  i  the  quiet  zone;  the 
state  agency  res  ponsible  for  highway 
and  road  safety  and  the  FRA  Associate 
Administrator  or  Safety. 

(d)  The  following  information 
pertaining  to  e\  ery  quiet  zone  must  be 
submitted  to  th  i  FRA  Associate 
Administrator  or  Safety: 

(1)  An  acciiTJte  and  complete  U.S. 
DOT-AAR  Nat  onal  Highway-Rail 
Grade  Crossing  Inventory  Form.  FRA 
F6180.71.  (Inventory  Form)  (available 
through  the  FR  V  Office  of  Safety 
Analysis,  Mail  stop  17.  1120  Vermont 
Avenue.  ^JW., '  Vashington.  DC  20590) 


for  each  public 
crossing  within 


Inventory  Form 
supplementary 
measures  in  ph 
of  the  Quiet  zon  e 
(3)  The  name 


§222.37    Quiet 

(a)  A  quiet 
this  part  shall 

(DAll 
complied  with; 

(2)  At  least  1 
receipt  of  all 
required  by  §  2 

(b)  All  mi 
highway-rai 
quiet  zone 
with  this  part  s 
the  locomotive 
rail  crossings 
state  or  local 
established 


suci 


§222.39    Quiet 

(a)  Subject  to 
section,  a  quiet 
state  or  local 
§  222.33(a)  maj 
indefinitely 
requirements  o 


:  highway-rail  grade 
the  quiet  zone  dated 
within  six  mon  :hs  prior  to  designation 
or  FRA  accepta  ice  of  the  quiet  zone; 
(2)  An  accurs  te,  complete  and  current 
reflecting 

and  alternative  safety 
ce  upon  establishment 

and 
and  title  of  the  state  or 
local  officer  res  Donsible  for  monitoring 
compliance  wil  ti  the  requirements  of 
this  part  and  th  3  manner  in  which  that 
person  can  be  c  antacted. 


]  one  Implementation, 
zc  ne  established  under 
r  ot  be  implemented  until: 
requir  jments  of  §  222.35  are 
and 

days  have  elapsed  since 
oflthe  notifications 
2.35. 
Iroc  ds  operating  over  public 

gr  ide  crossings  within  a 
esta  ilished  in  accordance 
lall  cease  routine  use  of 
lorn  at  public  highway- 
upon  the  date  set  by  the 
gc  vemment  which  has 
quiet  zone. 


|one  duration. 

paragraph  (d)  of  this 

zone  designated  by  a 
gcjvemment  under 

remain  in  effect 
provided  that  all 

this  part  continue  to  be 


met  and  that  within  six  months  before 
the  expiration  of  five  years  from  the 
original  designation  made  to  FRA,  or 
within  six  months  of  the  expiration  of 
five  years  from  the  last  affirmation,  the 
designating  entity  affirms  in  writing  to 
the  FRA  Associate  Administrator  for 
Safety  that  the  supplementary  safety 
measures  implemented  within  the  quiet 
zone  continue  to  conform  with  the 
requirements  of  Appendix  A  of  this 
part.  Copies  of  such  notification  must  be 
provided  to  the  parties  identified  in 
§  222.35(a)  by  certified  mail,  return 
receipt  requested.  In  addition  to  its 
affirmation,  the  designating  entity  must 
send  to  the  FRA  Associate 
Administrator  for  Safety  an  accurate  and 
complete  U.S.  DOT-AAR  National 
Highway-Rail  Grade  Crossing  Inventory 
Form,  FRA  F6180.71,  for  each  public 
highway-rail  grade  crossing  within  the 
quiet  zone. 

(b)  Subject  to  paragraph  (d)  of  this 
section,  a  quiet  zone  accepted  by  FRA 
under  §  221.33(b)  shall  remain  in  effect 
indefinitely,  provided  that  all 
requirements  of  this  part  continue  to  be 
met  and  that  within  six  months  before 
the  expiration  of  three  years  from  the 
original  designation  made  to  FRA,  or 
within  six  months  of  the  expiration  of 
three  years  from  the  last  affirmation,  the 
state  or  local  government  affirms  in 
writing  (with  notification  by  certified 
mail,  return  receipt  requested,  of  such 
affirmation  provided  to  the  parties 
identified  in  §  222.35(b))  that  the 
supplementary  safety  measures  installed 
and  implemented  in  the  quiet  zone 
continue  to  be  effective  and  continue  to 
fully  compensate  for  the  absence  of  the 
warning  provided  by  the  locomotive 
horn.  In  addition  to  its  affirmation,  the 
governmental  entity  must  send  to  the 
FRA  Associate  Administrator  for  Safety 
an  accurate  and  complete  U.S.  DOT- 
AAR  National  Highway-Rail  Grade 
Crossing  Inventory  Form,  FRA 
F6180.71,  for  each  public  highway-rail 
grade  crossing  within  the  quiet  zone. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  a  quiet  zone  created  by  a  state 
or  local  government  under  §  222.33(c) 
may  remain  in  effect  indefinitely, 
provided  that  all  requirements  of  this 
part  continue  to  be  met  and  that  within 
six  months  before  the  expiration  of  five 
years  from  the  original  designation 
made  to  FRA,  or  within  six  months  of 
the  expiration  of  five  years  from  the  last 
affirmation,  the  state  or  local 
government  affirms  in  writing  to  the 
FRA  Associate  Administrator  for  Safety 
that  the  conditions  contained  in 
Appendix  C  of  this  part  continue  to  be 
met.  Copies  of  such  notification  must  be 
provided  to  the  parties  identified  in 

§  222.35(a)  by  certified  mail,  return 


receipt  requested.  In  addition  to  its 
affirmation,  the  designating  entity  must 
send  to  the  FRA  Associate 
Administrator  for  Safety  an  acciu^ate  and 
complete  U.S.  DOT-AAR  National 
Highway-Rail  Grade  Crossing  Inventory 
Form,  FRA  F61 80.71,  for  each  public 
highway-rail  grade  crossing  within  the 
quiet  zone. 

(d)  The  FRA  Associate  Administrator 
for  Safety  may,  at  any  time,  review  the 
status  of  any  quiet  zone  and  determine 
whether,  under  the  conditions  then 
present,  supplementary  and  alternative 
safety  measures  in  place  fully 
compensate  for  the  absence  of  the 
warning  provided  by  the  locomotive 
horn,  or  in  the  case  of  quiet  zones 
created  under  §  222.33(c),  whether  there 
is  a  significant  risk  with  respect  to  loss 
of  life  or  serious  personal  injury.  If  the 
FRA  Associate  Administrator  for  Safety 
makes  a  preliminary  determination  that 
such  safety  measures  do  not  fully 
compensate  for  the  absence  of  the 
locomotive  horn,  or  that  there  is  a 
significant  risk  with  respect  to  loss  of 
life  or  serious  personal  injury,  he  or  she 
will  publish  notice  of  the  determination 
in  the  Federal  Register  and  provide  an 
opportunity  for  comment  and  informal 
hearing.  The  FRA  Associate 
Administrator  for  Safety  may  require 
that  additional  safety  measures  be  taken 
or  that  the  quiet  zone  be  terminated. 

§  222.41    Supplementary  and  alternative 
safety  measures. 

(a)  Approved  supplementary  safety 
measures  determined  to  be  at  least  as 
effective  as  the  locomotive  horn  when 
each  public  highway-rail  grade  crossing 
is  equipped,  and  standards  for  their 
implementation,  are  listed  in  Appendix 
A  of  this  part. 

(b)  Additional,  alternative  safety 
measures  that  may  be  included  in  a 
request  for  FRA  acceptance  of  a  quiet 
zone  under  §  222.33(b)  are  listed  in 
Appendix  B  of  this  part. 

(c)  Appendix  C  ot  this  part  describes 
those  situations  in  which  the 
Administrator  has  determined  do  not 
present'a  significant  risk  with  respect  to 
loss  of  life  or  serious  personal  injury 
from  establishment  of  a  quiet  zone.  In 
the  situations  listed,  supplementary 
safety  measures  are  not  required. 

(d)  The  Administrator  will  add  new 
supplementary  safety  measures  and 
standards  to  Appendix  A  or  B  of  this 
part  when  the  Administrator  determines 
that  such  measures  or  standards  are  an 
effective  substitute  for  the  locomotive 
horn  in  the  prevention  of  collisions  and 
casualties  at  public  highway-rail  grade 
crossings.  The  Administrator  will  add 
new  listings  to  Appendix  C  of  this  part 
when  the  Administrator  determines  that 
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no  negative  safety  consequences  result 
from  establishment  of  a  quiet  zone 
under  the  listed  conditions. 

(e)  The  following  do  not,  individually 
or  in  combination,  constitute 
supplementary  or  alternative  safety 
measures:  standard  traffic  control 
devices  arrangements  such  as 
reflectorized  crossbucks,  STOP  signs, 
flashing  lights,  or  flashing  lights  with 
gates  that  do  not  completely  block  travel 
over  the  line  of  railroad,  or  traffic 
signals. 

§  222.43    Development  and  approval  of  new 
supptomentary  safety  measures. 

(a)  Interested  parties  may  demonstrate 
proposed  new  supplementary  safety 
systems  or  procedures  to  determine  if 
they  are  an  effective  substitute  for  the 
locomotive  horn  in  the  prevention  of 
collisions  and  casualties  at  public 
highway-rail  grade  crossings. 

(b)  The  Administrator  may  order 
railroad  carriers  operating  over  a  public 
highway-rail  grade  crossing  or  crossings 
to  temporarily  cease  the  sounding  of 
locomotive  horns  at  such  crossings  to 
demonstrate  proposed  new 
supplementary  safety  measiu'es, 
provided  that  such  proposed  new 
supplementary  safety  systems  or 
procediues  have  been  subject  to  prior 
testing  and  evaluation.  In  issuing  such 
order,  the  Administrator  may  impose 
any  conditions  or  limitations  on  such 
use  of  the  proposed  new  supplementary 
safety  measures  which  he  or  she  deems 
necessary  in  order  provide  the  highest 
level  of  safety. 

(c)  Upon  successful  completion  of  a 
demonstration  of  proposed  new 
supplementary  safety  measures, 
interested  parties  may  apply  to  the  FRA 
Associate  Administrator  for  Safety  for 
approval  of  the  new  supplementary 
safety  measiu-es.  Applications  for 
approval  shall  be  in  writing  and  shall 
include  the  following: 

(1)  The  name  and  address  of  the 
applicant; 

(2)  A -description  and  design  of  the 
proposed  new  supplementary  safety 
measure; 

(3)  A  description  and  results  of  the 
demonstration  project  in  which  the 
proposed  supplementary  safety 
measures  were  tested; 

(4)  Estimated  costs  of  the  proposed 
new  supplementary  safety  measure;  and 

(5)  Any  other  information  deemed 
necessary. 

(d)  If  the  FRA  Associate 
Administrator  for  Safety  is  satisfied  that 
the  proposed  supplementary  safety 
measure  fully  compensates  for  the 
absence  of  the  warning  provided  by  the 
locomotive  horn,  he  or  she  will  approve 
its  use  as  a  supplementary  safety 


measure  to  be  used  in  the  same  manner 
as  the  measures  listed  in  Appendix  A  of 
this  part.  The  Associate  Adininistrator 
may  impose  any  conditions  or 
limitations  on  use  of  the  supplementary 
safety  measures  which  he  or  she  deems 
necessary  in  order  to  provide  the 
highest  level  of  safety. 

(e)  If  the  FRA  Associate  Administrator 
for  Safety  approves  a  new 
supplementary  safety  measure  he  or  she 
will  notify  the  applicant  and  shall  add 
the  measure  to  the  list  of  approved 
supplementary  safety  measiu^s 
contained  in  Appendix  A  of  this  part. 

(f)  The  party  applying  for  approval  of 
a  supplementary  safety  measiu-e  may 
appeal  to  the  Administrator  from  a 
decision  by  the  FRA  Associate 
Administrator  for  Safety  rejecting  a 
proposed  supplementary  safety  measure 
or  the  conditions  or  limitations  imposed 
on  use. 

§  222.45    Communities  witti  pre-existing 
restrictions  on  use  of  locomotive  horns. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  commimities  which,  as  of 
October  9, 1996,  have  enacted 
ordinances  restricting  the  soimding  of  a 
locomotive  horn,  or  communities 
which,  as  of  October  9, 1996,  have  not 
been  subject  to  sounding  of  locomotive 
horns  at  highway-rail  crossings  due  to 
formal  or  informal  agreements  between 
the  community  and  the  railroad  or 
Tciilroads  may  continue  those 
restrictions  for  a  period  of  up  to  three 
years  from  (the  date  of  publication  of 
the  final  rule]  in  order  to  provide  time 
for  the  community  to  plan  for,  and 
implement  supplementary  safety 
measures  at  the  affected  crossings. 

(b)  If  a  quiet  zone  has  not  been  created 
pursuant  to  §  222.33  by  [two  years  after 
date  of  publication  of  the  final  rule],  a 
community  with  a  pre-existing 
restriction  on  locomotive  horns  as  of 
October  9,  1996,  must  initiate  or 
increase  both  grade  crossing  safety 
public  awareness  initiatives  and  public 
highway-rail  grade  crossing  traffic  law 
enforcement  programs  in  an  effort  to 
offset  the  lack  of  supplementary  safety 
measures  at  affected  crossings.  The 
community  must  document  in  writing 
the  steps  taken  to  comply  with  this 
provision.  The  FRA  Associate 
Administrator  for  S£ifety  reserves  the 
right  to  determine  whether  the  steps 
taken  are  sufficient  to  temporarily  offset 
the  lack  of  supplementary  safety 
measures.  If  such  public  awareness 
initiatives  and  traffic  law  enforcement 
programs  are  not  initiated  or  increased, 
or  if  the  FRA  Associate  Administrator 
for  Safety  determines  that  the  steps 
taken  are  not  sufficient  to  temporarily 
offset  the  lack  of  supplementary  safety 


measiu^s,  locomotive  horns  must  be 
sounded  in  accordance  with  §  222.21. 

(c)  Quiet  zones  which  have  been 
established  by  communities  prior  to 
issuance  of  this  NPRM  and  which  have 
been  determined  by  the  FRA  Associate 
Administrator  for  Safety  to  be 
substantially  in  accord  with  this  part 
shall  be  deemed  to  comply  with  the 
requirements  of  Appendix  B  of  this  part. 

Appendix  A  to  Part  222 — Approved 
Supplementary  Safety  Measures 
Community  Guide 

The  following  discussion  is  intended  to 
help  guide  state  and  local  governments 
through  the  decision  making  process  in 
determining  whether  to  designate  a  quiet 
zone  under  §  222.33(a)  or  to  apply  for 
acceptance  of  a  quiet  zone  under  §  222.33(b). 
The  suggested  steps  and  "checklist"  items 
are  not  meant  to  supersede  or  amend  the 
regulatory  requirements.  They  are  included 
to  provide  a  general  guide.  However,  use  of 
FRA's  DOT  Highway-Rail  Crossing  Accident 
Prediction  Formula  to  determine  the 
"mitigation  goal"  together  with  the  figures  to 
be  used  in  performing  local  calculations  is 
required.  The  suggested  steps  are  as  follows: 

a.  Define  the  subject  corridor  amd  the 
involved  crossings.  Obtain  the  U.S.  DOT/ 
AAR  Crossing  Inventory  Number  of  each 
crossing  within  the  proposed  quiet  zone.  The 
corridor  must  be  at  least  one-half  mile  in 
length  (805  meters)  measured  along  the  rail 
right-of-way,  and  all  highway-rail  crossings 
within  the  entire  length  of  the  quiet  zone 
corridor  must  be  included.  - 

b.  Ensure  that  current  data,  especially 
public  or  private  status,  highway  and  rail 
traffic  counts  and  at  least  five  years  of 
collision  history,  is  available.  Current 
highway  and  rail  traffic  counts  must  be 
submitted  to  the  Federal  Railroad 
Administration  (FRA)  for  inclusion  in  the 
U.S.  DOT/ AAR  National  Highway-Rail 
Crossing  Inventory.  A  record  of  collisions  can 
be  obtained  from  the  FRA  (Office  of  Safety 
Analysis  (RRS-22)  Mail  Stop  17.  1120 
Vermont  Avenue,  NW.,  Washington,  DC 
20590  or  on  the  internet  at  http:// 
safetydata.fra.dot.gov/officeofsafety. 

c.  Determine  the  presence  of  minimum 
requirements.  The  minimum  traffic  control 
requirement  for  each  public  highway-rail 
grade  crossing  within  a  quiet  zone  is  flashing 
lights,  automatic  gates,  and  bell  and  a  special 
advance  warning  sign  (in  accordance  with 
standards  contained  in  the  Manual  on 
Uniform  Traffic  Control  Devices)  on  each 
highway  approach  which  advises 
approaching  highway  users  that  the  train 
horn  will  not  be  sounded. 

d.  Account  for  private  and  pedestrian 
crossings.  Private  highway-rail  crossings  do 
not  need  to  be  addressed  by  supplementary 
or  alternative  safety  measures  to  be  included 
within  a  quiet  zone.  Calculations  of  violation 
rates  and  collision  rates  should  not  include 
such  crossings.  The  minimum  traffic  control 
requirement  for  each  private  highway-rail 
grade  crossing  and  pedestrian  at-grade 
crossing  within  a  quiet  zone  is  a  special 
warning  sign  on  each  approach  which 
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advises  users  of  t  le  crossing  that  the  train 
hom  will  no»  be  <  ounded. 

e.  In  order  to  es  tablish  a  quiet  zone  that 
includes  private  c  rossings,  the  jurisdiction 
establishing  the  q  iiiel  zone  must  notify  all 
land  owners  usin  [  the  crossing  that  train 
horns  will  not  be  routinely  sounded  at 
crossings  within  I  lie  quiet  zone. 

f.  Determine  wliich  crossings  can  be 
addressed  by  the  mgineering-based 
supplementary  sa  Fety  measures  of  this 
Appendix  A.  If  al  crossings  can  be  so 
addressed  withou  I  changing  any 
requirements  of  tl  le  supplementary  safety 
measures,  the  roa  1  authorities  and  the 
railroad(s)  shoulc  proceed  to  implement  the 
appropriate  meas  u-es  and  make  the 
applicable  notific  itions. 

g.  If  any  of  the  ( rossings  will  be  addressed 
with  a  non-engin(  ering-based  supplementary 
safety  measure  ftx  m  this  Appendix  A 
(currently,  only  P  loto  Enforcement  is 
included),  a  basel  ne  violation  rate  for  each 
crossing  to  be  so  f  ddressed  must  be 
determined  for  su  asequent  assessment 
purposes: 

1.  In  the  case  w  lere  train  horns  are 
routinely  being  sc  unded  within  the  proposed 
quiet  zone:  once  t  aseline  violation  rates  have 
been  determined,  and  before  the  quiet  zone 
has  been  impleme  nted,  Photo  Enforcement 
should  be  initiate  1.  In  the  calendar  quarter 
following  initiatic  n,  a  new  violation  rate 
should  be  determ  ned  and  compared  to  the 
baseline  violation  rate.  If  and  when  the  new 
violation  rates  at  1 11  crossings  in  the  quiet 
zone  at  which  Ph(  ito  Enforcement  is  to  be 
used  are  at  least  4 )  percent  below  the 
baseline  violation  rates,  and  all  the  other 
crossings  in  the  qi  liet  zone  have  been 
addressed  with  A  )pendix  A  options,  the 
community  and  tl  le  railroad  may  proceed 
with  notifications  and  impjementation  of  the 
quiet  zone.  Violat  on  rates  must  be  monitored 
for  the  next  two  c  ilendar  quarters  and  every 
other  quarter  ther  safter.  If  the  violation  rate 

is  ever  greater  tha  i  the  baseline  violation 
rate,  the  procedur  ;s  for  dealing  with 
unacceptable  effei  liveness  after 
establishment  of  s  quiet  zone  should  be 
followed. 

2.  In  the  case  w  lere  the  routine  use  of  train 
horns  within  the  |  roposed  quiet  zone  is 
already  prohibite(  :  Once  baseline  violation 
rates  have  been  d(  termined  and  all  the  other 
crossings  in  the  qi  liet  zone  have  been 
addressed  with  ot  ler  Appendix  A  options, 
the  community  ar  d  the  railroad  may  proceed 
with  initiation  of  'hoto  Enforcement  and 
notification  and  ii  nplementation  of  the  quiet 
zone.  Violation  ra  es  must  be  monitored  for 
the  next  two  caler  dar  quarters  and  every 
other  quarter  then  lafter.  If  the  violation  rate 
is  ever  greater  tha  i  a  value  less  than  49 
percent  below  the  baseline  violation  rate,  the 
procedures  for  deiling  with  unacceptable 
effectiveness  aftei  establishment  of  a  quiet 
zone  should  be  fo  lowed. 

h.  Where  one  oi  more  crossings  in  the 
proposed  quiet  zo  ne  corridor  can  not  be 
addressed  with  a  lupplementary  safety 
measure  from  this  Appendix  A,  the  applicant 
must  use  the  DOT  Highway-Rail  Crossing 
Accident  Prediction  Formula  to  determine 
the  total  of  predic  led  accidents  at  all  of  the 
public  crossings  v  'ithin  the  quiet  zone 


assuming  that  each  crossing  is  equipped  with 
lights,  automatic  gates,  and  a  bell.  If  a  ban  is 
not  in  effect,  this  total  becomes  the 
"mitigation  goal"  for  the  corridor,  i.e.,  the 
predicted  accident  total  which  the 
community's  proposal  must  show  will  not  be 
exceeded  once  the  quiet  zone  is 
implemented.  The  mitigation  goal  must  be 
multiplied  by  1.62  (communities  subject  to 
FRA's  Emergency  Order  No.  #15  (E015) 
should  multiply  by  3.125)  to  establish  the 
"expected  accident  total  without  horns,'  i.e., 
the  expected  accident  total  once  horns  are 
banned  if  no  supplementary  safety  measures 
are  applied.  If  a  ban  is  in  effect,  this  total  is 
the  expected  accident  total  without  horns. 
The  mitigation  goal  is  realized  by 
multiplying  this  total  by  .62  (communities 
subject  to  E015  should  multiply  by  .32). 

-i.  The  accident  prediction  for  any 
crossing(s)  to  be  closed  prior  to 
implementaticftl  of  the  quiet  zone  should  be 
subtracted  finm  the  "expected  accident  total 
without  horns."  The  highway  traffic  counts 
for  crossings  to  be  closed  must  be  added  to 
the  traffic  counts  of  the  crossings  which  will 
be  used  by  the  displaced  vehicles  and  the 
accident  prediction  for  these  impacted 
crossings  must  be  recalculated  and 
multiplied  by  1.62  (3.125  for  communities 
subject  to  E015)  to  establish  a  new  "expected 
accident  total  without  horns." 

j.  For  each  crossing  to  be  addressed,  the 
effectiveness  of  the  supplementary  safety 
measure  to  be  applied,  as  set  forth  above, 
should  be  multiplied  times  that  crossing's 
accident  prediction  and  the  product  should 
be  subtracted  from  the  "expected  accident 
total  without  horns."  For  the  non- 
engineering-based  measures,  an  effectiveness 
of  .38  may  be  assumed  until  analysis  of  the 
specific  crossing  and  applied  mitigation 
measure  has  been  assessed. 

k.  Once  it  can  be  shown  that  the  "expected 
accident  total  without  horns"  will  be  reduced 
to  or  below  the  mitigation  goal,  the  quiet 
zone  proposal  may  be  submitted  for  approval 
to  FRA's  Associate  Administrator  for  Safety. 

Approved  Supplementary  Safety  Measures 

1.  Temporary  Closure  of  a  Public  Highway- 
Rail  Grade  Crossing 

Close  the  crossing  to  highway  and 
pedestrian  traffic  during  whistle-ban  periods. 

Required 

a.  The  closure  system  must  completely 
block  highway  and  pedestrian  traffic  from 
entering  the  crossing. 

b.  The  crossing  must  be  closed  during  the 
same  hours  every  day. 

c.  The  crossing  may  only  be  closed  during 
one  period  each  24-hours. 

d.  Daily  activation  and  deactivation  of  the 
system  is  the  responsibility  of  the  traffic 
control  authority  or  governmental  authority 
responsible  for  maintenance  of  the  street  or 
highway  crossing  the  railroad.  The  entity 
may  provide  for  third  party  activation  and 
deactivation;  however,  the  governmental 
entity  shall  remain  fully  responsible  for 
compliance  with  the  requirements  of  this 
part. 

e.  The  system  must  be  tamper  and  vandal 
resistant  to  the  same  extent  as  other  traffic 
control  devices. 


Recommended 

Manual  on  Uniform  Traffic  Control  Devices 
(MUTCD)  standcirds  should  be  met  for  any 
barricades  and  signs  used  in  the  closure  of 
the  facility.  Signs  for  alternate  highway 
traffic  routes  should  be  erected  in  accordance 
with  MUTCD  and  state  and  local  standards 
and  should  inform  pedestrians  and  motorists 
that  the  streets  are  closed,  the  period  for 
which  they  are  closed,  and  that  alternate 
routes  must  be  used. 

2.  Four-Quadrant  Gate  System 

Install  gates  at  a  crossing  sufficient  to  fully 
block  highway  traffic  from  entering  the 
crossing  when  the  gates  are  lowered, 
including  at  least  one  gate  for  each  direction 
of  traffic  on  each  approach. 

Required 

a.  When  a  train  is  approaching,  all  highway 
approach  and  exit  lanes  on  both  sides  of  the 
highway-rail  crossing  must  be  spanned  by 
gates,  thus  denying  to  the  highway  user  the 
option  of  circumventing  the  conventional 
approach  lane  gates  by  switching  into  the 
opposing  (oncoming)  traffic  lane  in  order  to 
enter  the  crossing  and  cross  the  tracks. 

b.  Gates  must  be  activated  by  use  of 
constant  warning  time  devices. 

c.  The  gap  between  the  ends  of  the 
entrance  and  exit  gates  (on  the  same  side  of 
the  railroad  tracks)  when  both  are  in  the  fully 
lowered,  or  down,  position  must  be  less  than 
two  feet  if  no  median  is  present.  If  the 
highway  approach  is  equipped  with  a 
median  or  a  channelization  device  between 
the  approach  and  exit  lanes,  the  lowered 
gates  must  reach  to  within  one  foot  of  the 
median  or  chetnnelization  device,  measured 
horizontally  across  the  road  from  the  end  of 
the  lowered  gate  to  the  median  or 
channelization  device  or  to  a  point  over  the 
edge  of  the  median  or  channelization  device. 
The  gate  auid  the  median  top  or 
channelization  device  do  not  have  to  be  at 
the  same  elevation. 

d.  "Break-away"  channelization  devices 
must  be  frequently  monitored  to  replace 
broken  elements. 

e.  Signs  must  be  posted  alerting  motorists 
to  the  fact  that  the  train  hom  does  not  sound. 

Recommendations  for  new  installations  only 

f  Gate  timing  should  be  established  by  a 
qualified  traffic  engineer  based  on  site 
specific  determinations.  Such  determination 
should  consider  the  need  for  and  timing  of 
a  delay  in  the  descent  of  the  exit  gates 
(following  descent  of  the  conventional 
entrance  gates).  Factors  to  be  considered  may 
include  available  storage  space  between  the 
gates  that  is  outside  the  fouling  limits  of  the 
track{s)  and  the  possibility  that  traffic  flows 
may  be  interrupted  as  a  result  of  nearby 
intersections. 

g.  When  operating  in  the  failure  (fail-safe) 
mode,  exit  gates  should  remain  in  the  raised, 
or  up,  position. 

h.  A  determination  should  be  made  as  to 
whether  it  is  necessary  to  provide  vehicle 
presence  detectors  (VPDs)  to  open  or  keep 
open  the  exit  gates  until  all  vehicles  are  clear 
of  the  crossing.  VPD  should  be  installed  on 
one  or  both  sides  of  the  crossing  and/ or  in 
the  surface  between  the  rails  closest  to  the 
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field.  Among  the  factors  that  should  be 
considered  are  the  presence  of  intersecting 
roadways  near  the  crossing,  the  priority  that 
the  traffic  crossing  the  railroad  is  given  at 
such  intersections,  the  types  of  traffic  control 
devices  at  those  intersections,  and  the 
presence  and  timing  of  traffic  signal 
preemption. 

i.  Highway  approaches  on  one  or  both 
sides  of  the  highway-rail  crossing  may  be 
provided  with  medians  or  channelization 
devices  between  the  opposing  lanes.  Medians 
should  be  defined  by  a  barrier  curb  or 
mountable  curb,  or  by  reflectorized 
channelization  devices,  or  by  both. 

j.  Remote  monitoring  of  the  status  of  these 
crossing  systems  is  preferable.  This  is 
especially  important  in  those  areas  in  which 
qualified  railroad  signal  department 
personnel  are  not  readily  available. 

3.  Gates  With  Medians  or  Channelization 
Devices 

Install  medians  or  channelization  devices 
on  both  highway  approaches  to  a  public 
highway-rail  grade  crossing  denying  to  the 
highway  user  the  option  of  circumventing  the 
approach  lane  gates  by  switching  into  the 
opposing  (oncoming)  traffic  lane  in  order  to 
drive  around  lowered  gates  to  cross  the 
tracks. 

Required 

a.  Opposing  traffic  lanes  on  both  highway 
approaches  to  the  crossing  must  be  separated 
by  either:  (1)  Medians  bounded  by  barrier 
curbs,  or  (2)  medians  bounded  by  mountable 
curbs  if  equipped  with  channelization 
devices. 

b.  Medians  must  extend  at  least  100  feet, 
or  if  there  is  an  intersection  within  100  feet 
of  the  gate,  the  median  must  extent  at  least 
60  feet  from  the  gate. 

c.  Intersections  within  60  feet  of  the 
crossing  must  be  closed  or  moved. 

d.  Crossing  warning  system  must  be 
equipped  with  constemt  warning  time 
devices. 

e.  The  gap  between  the  lowered  gate  and 
the  barrier  curb  or  channelization  device 
must  be  one  foot  or  less,  measured 
horizontally  across  the  road  from  the  end  of 
the  lowered  gate  to  the  barrier  curb  or 
channelization  device  or  to  a  point  over  the 
curb  edge  or  channelization  device.  The  gate 
and  the  curb  top  or  channelization  device  do 
not  have  to  be  at  the  same  elevation. 

f.  "Break-away"  channelization  devices 
must  be  frequently  monitored  to  replace 
broken  elements. 

g.  Signs  must  be  posted  ederting  motorists 
to  the  fact  that  the  train  horn  does  not  sound. 

4.  One  Way  Street  With  Gate(s) 

Gate(s)  must  be  installed  such  that  all 
approaching  highway  lanes  to  the  public 
highway-rail  grade  crossing  are  completely 
blocked. 

Required 

a.  Gate  arms  on  the  approach  side  of  the 
crossing  should  extend  across  the  road  to 
within  one  foot  of  the  far  edge  of  the 
pavement.  If  a  gate  is  used  on  each  side  of 
the  road,  the  gap  between  the  ends  of  the 
gates  when  both  are  in  the  lowered,  or  down, 
position  should  be  no  more  than  two  feet. 


b.  If  only  one  gate  is  used,  the  edge  of  the 
road  opposite  the  gate  mechanism  must  be 
configured  with  a  barrier  curb  extending  at 
least  100  feet. 

c.  Crossing  warning  system  must  be 
equipped  with  constant  warning  time 
devices. 

d.  Signs  must  be  posted  alerting  motorists 
to  the  fact  that  the  train  horn  does  not  sound. 

5.  Photo  Enforcement 

The  alternative  entails  automated  means  of 
gathering  valid  photographic  or  video 
evidence  of  traffic  law  violations  together 
with  follow-through  by  law  enforcement  and 
the  judiciary. 

Required 

a.  State  law  authorizing  use  of 
photographic  or  video  evidence  both  to  bring 
charges  and  sustain  the  burden  of  proof  that 
a  violation  of  traffic  laws  concerning  public 
highway-rail  grade  crossings  has  occurred, 
accompanied  by  commitment  of 
administrative,  law  enforcement  and  judicial 
officers  to  enforce  the  law. 

b.  Sanction  includes  sufficient  minimum 
fine  (e.g.,  $100  for  a  first  offense)  to  deter 
violations. 

c.  Means  to  reliably  detect  violations  (e.g., 
loop  detectors,  video  imaging  technology). 

d.  Photographic  or  video  equipment 
deployed  to  capture  images  sufficient  to 
document  the  violation  (including  the  face  of 
the  driver,  if  required  to  charge  or  convict 
under  state  law). 

Note  to  5.d.:  This  does  not  require  that 
each  crossing  be  continually  monitored.  The 
objective  of  this  option  is  deterrence,  which 
may  be  accomplished  by  moving  photo/video 
equipment  among  several  crossing  locations, 
as  long  as  the  motorist  perceives  the  strong 
possibility  that  a  violation  will  lead  to 
sanctions.  Each  location  must  appear 
identical  to  the  motorist,  whether  or  not 
surveillance  equipment  is  actually  placed 
there  at  the  particular  time.  Surveillance 
equipment  should  be  in  place  and  operating 
at  each  crossing  at  least  25  percent  of  each 
calendar  quarter. 

e.  Appropriate  integration,  testing  and 
maintenance  of  the  system  to  provide 
evidence  supporting  enforcement. 

f.  Semi-annual  analysis  verifying  that  the 
last  quarter's  violation  rates  remain  at  or 
below  the  acceptable  levels  established  prior 
to  initiation  of  photo  enforcement. 

g.  Signs  must  be  posted  alerting  motorists 
to  the  fact  that  the  train  horn  does  not  sound. 

h.  Public  awareness  efforts  designed  to 
reinforce  photo  enforcement  and  alert 
motorists  to  the  absence  of  train  horns. 

Appendix  B  to  Part  222 — Alternative 
Safety  Measures 

a.  Please  refer  to  the  section  entitled 
"Community  guide"  at  the  beginning  of 
Appendix  A  of  this  part  for  a  discussion 
intended  to  help  guide  state  and  local 
governments  through  the  decision  making 
process  in  determining  whether  to  designate 
a  quiet  zone  under  §  222.33(a)  (implementing 
supplementary  safety  measures)  or  to  apply 
for  acceptance  of  a  quiet  zone  under 
§  222.33(b)  (implementing  alternative  safety 
measures  or  a  combination  of  alternative  and 
supplementary  safety  measures). 


b.  A  state  or  local  government  seeking 
acceptance  of  a  quiet  zone  under  §  222.33(b) 
may  include  in  its  proposal  alternative  safety 
measures  listed  in  this  appendix.  Credit  may 
be  proposed  for  closing  of  public  highway- 
rail  grade  crossings  provided  the  baseline 
risk  at  other  crossings  is  appropriately 
adjusted  by  increasing  traffic  counts  at 
neighboring  crossings  as  input  data  to  the 
prediction  formula  (except  to  the  extent  that 
nearby  grade  separations  are  expected  to 
carry  that  traffic). 

c.  The  following  alternative  safety 
measures  may  be  proposed  to  be  employed 
in  the  same  manner  as  stated  in  Appendix  A 
of  this  part.  Unlike  application  of  the 
supplementary  safety  measures  in  Appendix 
A  of  this  part,  if  there  are  unique 
circumstances  pertaining  to  a  specific 
crossing  or  number  of  crossings,  the  specific 
requirements  associated  with  a  particular 
supplementary  safety  measure  may  be 
adjusted  or  revised.  In  addition,  as  provided 
for  in  §  222.33(b),  using  the  alternative  safety 
measures  contained  in  this  Appendix  B  will 
enable  a  locality  to  tailor  the  use  and 
application  of  various  supplementary  safety 
measures  to  a  specific  set  of  circumstances. 
Thus,  a  locality  may  institute  alternative  or 
supplementary  measures  on  a  number  of 
crossings  within  a  quiet  zone  but  due  to 
specific  circumstances  a  crossing  or  a 
number  of  crossings  may  be  omitted  from  the 
list  of  crossings  to  receive  those  safety 
measures.  FRA  will  review  the  proposed 
plan,  and  will  approve  the  proposal  if  it  finds 
that  the  predicted  collision  rate  applied  to 
the  quiet  zone  as  a  whole,  is  reduced  to  the  ' 
required  level. 

d.  The  following  alternative  safety 
measures  may  be  included  in  a  proposal  for 
acceptemce  by  FRA  for  creation  of  a  quiet 
zone.  Approved  supplementary  safety 
measures  which  are  listed  in  Appendix  A  of 
this  part  may  be  used  for  purposes  of 
alternative  supplementary  safety  measures. 
The  requirements  for  the  first  five  measures 
listed  below  are  found  in  Appendix  A  of  this 
part.  If  one  or  more  of  the  requirements 
associated  with  that  supplementary  safety 
measure  as  listed  in  Appendix  A  of  this  part 
is  revised  or  deleted,  data  or  analysis 
supporting  the  revision  or  deletion  must  be 
provided  to  FRA  for  review. 

1.  Temporary  Closure  of  a  Public  Highway- 
Rail  Grade  Crossing 

Close  the  crossing  to  highway  and 
pedestrian  traffic  during  whistle-ban  periods. 

2.  Four-Quadrant  Gate  System 

Install  sufficient  gates  at  a  public  highway- 
rail  grade  crossing  to  fully  block  highway 
traffic  from  entering  the  crossing  when  the 
gates  are  lowered,  including  at  least  one  gate 
per  each  direction  of  traffic  on  each 
approach. 

3.  Gates  With  Medians  or  Channelization 
Devices 

Install  medians  or  channelization  devices 
on  both  highway  approaches  to  a  public 
highway-rail  grade  crossing  which  prevent 
highway  traffic  from  drivjng  around  lowered 
gates. 
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public  education  and  awareness  directed  at 
motor  vehicle  drivers,  pedestrians  and 
residents  near  the  railroad  to  emphasize  the 
risks  associated  with  public  highway-rail 
grade  crossings  and  applicable  requirements 
of  state  and  local  traffic  laws  at  those 
crossings. 

Requirements 

a.  Subject  to  audit,  a  statistically  valid 
baseline  violation  rate  must  be  established 
through  automated  or  systematic  manual 
monitoring  or  sampling  at  the  subject 
crossing(s).  See  Appendix  A  of  this  part 
(Photo  Enforcement)  for  treatment  of 
effectiveness  with  or  without  prior  whistle 
ban. 

b.  A  sustainable  public  education  and 
awareness  program  must  be  defined, 
established  and  continued  concurrent  with 
continued  monitoring.  This  program  shall  be 
provided  and  supported  primarily  through 
Leal  resources. 

c.  Following  implementation  of  the  quiet 
zone,  results  of  monitoring  for  not  less  than 
two  full  calendar  quarters  must  show  that  the 
violation  rate  has  been  reduced  sufficiently 
to  compensate  for  the  lack  of  train  horns  (i.e., 
a  reduction  of  at  least  49  percent  with 
statistical  confidence  of  .95).  The  railroad 
(with  a  copy  of  such  notification  sent  to 
FRA's  Associate  Administrator  for  Safety) 
shall  be  notified  to  resume  sounding  of  the 
train  horn  if  results  are  not  acceptable. 

d.  Subsequent  semi-annual  sampling  must 
indicate  that  this  reduction  is  being 
sustained.  If  the  reduction  is  not  sustained, 
the  state  or  municipality  may  continue  the 
quiet  zone  for  a  maximum  of  one  calendar 
quarter  and  shall  increase  the  frequency  of 
sampling  to  verify  improved  effectiveness.  If, 
in  the  second  calendar  quarter  following  the 
quarter  for  which  results  were  not  acceptable, 
the  rate  is  not  acceptable,  the  quiet  zone  shall 
be  terminated  until  requalified  and  accepted 
byFRA. 

e.  Signs  alerting  motorists  to  the  fact  that 
the  train  horn  does  not  sound. 

Appendix  C  to  Part  222 — Conditions 
Not  Requiring  Additional  Safety 
Measures 

No  negative  safety  consequences  result 
from  establishment  of  a  quiet  zone  under  the 
following  conditions: 

1.  Train  speed  does  not  exceed  15  miles 
per  hour; 

2.  Train  travels  between  traffic  lanes  of  a 
public  street  or  on  an  essentially  parallel 
course  within  30  feet  of  the  street; 

3.  Signs  Eire  posted  at  every  grade  crossing 
indicating  that  locomotive  horns  do  not 
sound; 

4.  Unless  the  railroad  is  actually  situated 
on  the  surface  of  the  public  street,  traffic  on 


all  crossing  streets  is  controlled  by  STOP 
signs  or  traffic  lights  which  are 
interconnected  with  automatic  crossing 
warning  devices;  and 

5.  The  locomotive  bell  will  ring  when 
approaching  and  traveling  through  the 
crossing. 

PART  229— {AMENDED] 

2.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20701- 
20703,  and  49  CFR  1.49. 

3.  Section  229.129  is  revised  to  read 
as  follows: 

§  229.1 29    Audible  warning  device. 

(a)  Each  lead  locomotive  shall  be 
provided  with  an  audible  warning 
device  that  produces  a  minimum  sound 
level  of  96dB(A)  and  a  maximum  soimd 
level  of  (Option  1—104  dB(A);  Option 
2—111  dB(A)l  at  100  feet  forward  of  the 
locomotive  in  its  direction  of  travel.  The 
sound  level  of  the  device  as  measured 
100  feet  from  the  locomotive  to  the  right 
and  left  of  the  center  of  the  locomotive 
shall  not  exceed  the  permissible  value 
measured  at  100  feet  forward  of  the 
locomotive.  The  device  shall  be 
arranged  so  that  it  can  be  conveniently 
operated  from  the  engineer's  normal 
position  in  the  cab. 

(b)  Measurement  of  the  sound  level  shall 
be  made  using  a  sound  level  meter 
conforming,  at  a  minimum,  to  the 
requirements  of  ANSI  Si. 4— 1971,  Type  2, 
and  set  to  an  A-weighted  slow  response. 
While  the  locomotive  is  on  level  tangent 
track,  the  microphone  shall  be  positioned  4 
feet  above  the  ground  at  the  center  line  of  the 
track,  and  shall  be  oriented  with  respect  to 
the  sound  source  in  accordance  with  the 
manufacturer's  recommendations. 
Measurements  verifying  compliance  shall  be 
taken  only  while  the  ambient  temperature  is 
in  the  range  between  36  and  95  degrees 
Fahrenheit  and  the  relative  humidity  is  in  the 
range  between  20  and  90  percent.  The  test 
site  shall  be  free  of  reflective  structures 
(including  buildings,  natural  barriers,  and 
other  rolling  stock)  within  a  200  foot  radius 
of  the  horn  system. 

Issued  in  Washington,  D.C.  on  December 
16,  1999. 

lolene  M.  Molitoris, 
Federal  Railroad  Administrator. 
[FR  Doc.  00-4  Filed  1-12-00;  8:45  am] 
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Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  does  not  change 
existing  practices.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  The  Coimcils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  subparts  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comsaents 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  1999-003),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Farts  11,  22, 
36,  49,  and  52 

Government  procurement. 

Dated:  January  7,  2000. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  parts  11,  22.  36,  49, 
and  52  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  11,  22,  36,  49,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  11— DESCRIBING  AGENCY 
NEEDS 

2.  Revise  Subpeut  11.5  to  read  as 
follows: 

Subpart  1 1 .5 — Liquidated  Damages 

Sec. 

11.500  Scope. 

11.501  Policy. 

11.502  Procedures. 

11.503  Contract  clauses. 

11.500    Scope. 

This  subpart  prescribes  policies  and 
procedures  for  using  liquidated  damages 
clauses  in  solicitations  and  contracts  for 
supplies,  services,  research  and 
development,  and  construction.  This 
subpart  does  not  apply  to  liquidated 
damages  for  subcontracting  plans  (see 


19.705-7)  or  liquidated  damages  related 
to  the  Contract  Work  Hours  and  Safety 
Standards  Act  (see  subpart  22.3). 

11.501  Policy. 

(a)  The  contracting  officer  must 
consider  the  potential  impact  on 
pricing,  competition,  and  contract 
administration  before  using  a  liquidated 
damages  clause.  Use  liquidated  damages 
clauses  only  when — 

(1)  The  time  of  delivery  or  timely 
performance  is  so  important  that  the 
Government  may  reasonably  expect  to 
suffer  damage  if  the  delivery  or 
performance  is  delinquent;  and 

(2)  The  extent  or  amount  of  such 
damage  would  be  difficult  or  impossible 
to  estimate  accurately  or  prove. 

(b)  Liquidated  damages  are  not 
punitive  and  are  not  negative 
performance  incentives  (see  .16.402-2). 
Liquidated  damages  are  used  to 
compensate  the  Government  for 
probable  damages.  Therefore,  the 
liquidated  damages  rate  must  be  a 
reasonable  forecast  of  just  compensation 
for  the  harm  that  is  caused  by  late 
delivery  or  untimely  performance  of  the 
particular  contract.  Use  a  maximum 
amount  or  a  maximum  period  for 
assessing  liquidated  damages  if  these 
limits  reflect  the  maximum  probable 
damage  to  the  Government.  Also,  the 
contracting  officer  may  use  more  than 
one  liquidated  damages  rate  when  the 
contracting  officer  expects  the  probable 
damage  to  the  Government  to  change 
over  the  contract  period  of  performance. 

(c)  The  contract  officer  must  take  all 
reasonable  steps  to  mitigate  liquidated 
damages.  If  the  contract  contains  a 
liquidated  damages  clause  and  the 
contracting  officer  is  considering 
terminating  the  contract  for  default,  the 
contracting  officer  should  seek 
expeditiously  to  obtain  performance  by 
the  contractor  or  terminate  the  contract 
and  repurchase  (see  subpart  49.4). 
Prompt  contracting  officer  action  will 
prevent  excessive  loss  to  defaulting 
contractors  and  protect  the  interests  of 
the  Government. 

(d)  The  amount  of  liquidated  damages 
assessed  under  a  contract  is  a  unilateral 
decision  made  solely  at  the  discretion  of 
the  Government. 

(e)  The  head  of  the  agency  may  reduce 
or  waive  the  amount  of  liquidated 
damages  assessed  under  a  contract,  if 
the  Commissioner,  Financial 
Management  Service,  or  designee 
approves  (see  Treasury  Order  145-10). 

1 1 .502  Procedures. 

(a)  Include  the  applicable  liquidated 
damages  clause  and  liquidated  damages 
rates  in  solicitations  when  the  contract 
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will  contain  liquidated  damages 
provisions. 

(b)  Construction  contracts  with 
liquidated  damages  provisions  must 
describe  the  rate(s)  of  liquidated 
damages  assessed  per  day  of  delay.  The 
rate(s)  should  include  the  estimated 
daily  cost  of  Government  inspection  and 
superintendence.  The  rate(s)  should  also 
include  an  amount  for  other  expected 
expenses  associated  with  delayed 
completion  such  as — 

(1)  Renting  substitute  property;  or 

(2)  Paying  additional  allowance  for 
living  quarters. 

1 1 .503    Contract  clauses. 

(a)  Use  the  clause  at  52.211-11, 
Liquidated  Damages — Supplies, 
Services,  or  Research  and  Development, 
in  fixed-price  solicitations  and  contracts 
for  supplies,  services,  or  research  and 
development  when  the  contracting 
officer  determines  that  liquidated 
damages  are  appropriate  (see  11.501(a)). 

(b)  Use  the  clause  at  52.211-12, 
Liquidated  Damages — Construction,  in 
solicitations  and  contracts  for 
construction,  other  than  cost-plus-fixed- 
fee,  when  the  contracting  officer 
determines  that  liquidated  damages  are 
appropriate  (see  11.501(a)).  If  the 
contract  specifies  more  than  one 
completion  date  for  separate  parts  or 
stages  of  the  work,  revise  paragraph  (a) 
of  the  clause  to  state  the  amount  of 
liquidated  damages  for  delay  of  each 
separate  part  or  stage  of  the  work. 

(c)  Use  the  clause  at  52.211-13,  Time 
Extensions,  in  solicitations  and 
contracts  for  construction  that  use  the 
clause  at  52.211-12,  Liquidated 
Damages — Construction. 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

3.  Revise  section  22.302  to  read  as 
follows: 

22.302    Liquidated  damages  and  overtime 
pay. 

(a)  When  an  overtime  computation 
discloses  under-payments,  the 
responsible  contractor  or  subcontractor 
must  pay  the  affected  employee  any 
unpaid  wages  and  pay  liquidated 
damages  to  the  Government.  The 
contracting  officer  must  assess 
liquidated  damages  at  the  rate  of  $10  per 
affected  employee  for  each  calendar  day 
on  which  the  employer  required  or 
permitted  the  employee  to  work  in 
excess  of  the  standard  workweek  of  40 
hours  without  paying  overtime  wages 
required  by  the  Act. 

(b)  If  the  contractor  or  subcontractor 
fails  or  refuses  to  comply  with  overtime 
pay  requirements  of  the  Act  and  the 


funds  withheld  by  Federal  agencies  for 
labor  standards  violations  do  not  cover 
the  unpaid  wages  due  laborers  and 
mechanics  and  the  liquidated  damages 
due  the  Government,  tnake  payments  in 
the  following  order — 

(1)  Pay  laborers  and  mechanics  the 
wages  they  are  owed  (or  prorate 
available  funds  if  they  do  not  cover  the 
entire  amount  owed);  and 

(2)  Pay  liquidated  damages. 

(c)  If  the  head  of  an  agency  finds  that 
the  administratively  determined 
liquidated  damages  due  under 
paragraph  (a)  of  this  section  are 
incorrect,  or  that  the  contractor  or 
subcontractor  inadvertently  violated  the 
Act  despite  the  exercise  of  due  care,  the 
agency  head  may — 

(1)  Reduce  the  amount  of  liquidated 
damages  assessed  for  liquidated 
damages  of  $500  or  less; 

(2)  Release  the  contractor  or 
subcontractor  ft'om  the  liability  for 
liquidated  damages  of  $500  or  less;  or 

(3)  Recommend  that  the  Secretary  of 
Labor  reduce  or  waive  liquidated 
damages  over  $500. 

(d)  After  the  contracting  officer 
determines  the  liquidated  damages  and 
the  contractor  makes  appropriate 
payments,  disburse  any  remaining 
assessments  in  accordance  with  agency 
procedures. 

4.  Sections  22.406-8  and  22.406-9  are 
revised  to  read  as  follows: 

22.406-4    Investigations. 

Conduct  labor  standards 
investigations  when  available 
information  indicates  such  action  is 
warranted.  In  addition,  the  Department 
of  Labor  may  conduct  an  investigation 
on  its  own  initiative  or  may  request  a 
contracting  agency  to  do  so. 

(a)  Contracting  agency 
responsibilities.  Conduct  an 
investigation  when  a  compliance  check 
indicates  that  substantial  or  willful 
violations  may  have  occurred  or 
violations  have  not  been  corrected. 

(1)  The  investigation  must — % 
(i)  Include  all  aspects  of  the 

contractor's  compliance  with  contract 
labor  standards  requirements; 

(ii)  Not  be  limited  to  specific  areas 
raised  in  a  complaint  or  imcovered 
during  compliance  checks;  and 

(iii)  Use  personnel  familiar  with  labor 
laws  and  their  application  to  contracts. 

(2)  Do  not  disclose  contractor 
employees'  oral  or  written  statements 
taken  during  an  investigation  or  the 
employee's  identity  to  anyone  other 
than  an  authorized  Government  official 
without  that  employee's  prior  signed 
consent. 

(3)  Send  a  written  request  to  the 
Administrator,  Wage  and  Hoiu  Division, 
to  obtain — 


(i)  Investigation  and  enforcement 
instructions;  or 

(ii)  Available  pertinent  Department  of 
Labor  files. 

(4)  Obtain  permission  fi-om  the 
Department  of  Labor  before  disclosing 
material  obtained  from  Labor 
Department  files,  other  than 
computations  of  back  wages  and 
liquidated  damages  and  summaries  of 
back  wages  due,  to  anyone  other  than 
Government  contract  administrators. 

(b)  Investigation  report.  The 
contracting  officer  must  review  the 
investigation  report  on  receipt  and  make 
preliminary  findings.  The  contracting 
officer  normally  must  not  base  adverse 
findings  solely  on  employee  statements 
that  the  employee  does  not  wish  to  have 
disclosed.  However,  if  the  investigation 
establishes  a  pattern  of  possible 
violations  that  are  based  on  employees 
statements  that  are  not  authorized  for 
disclosure,  the  pattern  itself  may 
support  a  finding  of  noncompliance. 

(c)  Contractor  Notification.  After 
completing  the  review,  the  contracting 
officer  must  do  the  following: 

(1)  Provide  the  contractor  any  written 
preliminary  findings  and  proposed 
corrective  actions,  and  notice  that  the 
contractor  has  the  right  to  request  that 
the  basis  for  the  findings  be  made 
available  and  to  submit  written  rebuttal 
information  within  a  reasonable  period 
of  time. 

(2)  Upon  request,  provide  the 
contractor  with  rationale  for  the 
findings.  However,  under  no 
circumstances  will  the  contracting 
officer  permit  the  contractor  to  examine 
the  investigation  report.  Also,  the 
contracting  officer  must  not  disclose  the 
identity  of  any  employee  who  filed  a 
complaint  or  who  was  interviewed, 
without  the  prior  consent  of  the 
employee. 

(3)(i)  The  contractor  may  rebut  the 
findings  in  writing  within  60  days  after 
it  receives  a  copy  of  the  preliminary 
findings.  The  rebuttal  becomes  part  of 
the  official  investigation  record.  If  the 
contractor  submits  a  rebuttal,  evaluate 
the  preliminary  findings  and  nodfy  the 
contractor  of  the  final  findings. 

(ii)  If  the  contracting  officer  does  not 
receive  a  timely  rebuttal,  the  contracting 
officer  must  consider  the  preliminary 
findings  final. 

(4)  If  appropriate,  request  the 
contractor  to  make  restitution  for 
underpaid  wages  and  assess  liquidated 
damages.  If  the  request  includes 
liquidated  damages,  the  request  must 
state  that  the  contractor  has  60  days  to 
request  relief  from  such  assessment. 

(d)  Contracting  officer's  report.  After 
taking  the  actions  prescribed  in 
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by  the  contractor,  in  investigations  that 
disclose — 

(1)  Underpayments  totaling  $1,000  or 
more; 

(2)  Aggravated  or  willful  violations 
(or,  when  the  contracting  officer 
believes  that  the  contractor  has 
disregarded  its  obligations  to  employees 
and  subcontractors  under  the  Davis- 
Bacon  Act);  or 

(3)  Potential  assessment  of  liquidated 
damages  xmder  the  Contract  Work  Hoxu'S 
and  Safety  Standards  Act. 

(f)  Other  investigations.  The 
Department  of  Labor  will  provide  a 
letter  summarizing  the  findings  of  the 
investigation  to  the  contracting  officer 
for  all  investigations  that  are  not 
described  in  paragraph  (e)  of  this 
subsection. 

22.406-9    Withholding  from  or  suspension 
of  contract  payments. 

(a)  Withholding  from  contract 
payments.  If  the  contracting  officer 
believes  a  violation  exists  (see  22.406- 
8),  or  upon  request  of  the  Department  of 
Labor,  the  contracting  officer  must 
withhold  fi'om  payments  due  the 
contractor  an  amount  equal  to  the 
estimated  wage  underpayment  and 
estimated  liquidated  damages  due  the 
United  States  under  the  Contract  Work 
Hours  and  Safety  Standards  Act.  (See 
22.302.) 

(1)  Contracting  officers  must,  if  the 
contracting  officer  believes  a  violation 
exists  or  upon  request  of  the  Department 
of  Labor,  withhold  funds  fi'om  any 
current  Federal  contract  or  Federally 
assisted  contract  with  the  same  prime 
contractor,  that  is  subject  to  either 
Davis-Bacon  Act  or  Contract  Work 
Hours  and  Safety  Standards  Act 
requirements. 

(2)  If  a  subsequent  investigation 
confirms  violations,  the  contracting 
officer  must  adjust  the  withholding  as 
necessary.  However,  if  the  Department 
of  Labor  requested  the  withholding,  the 
contracting  officer  must  not  reduce  or 
release  the  withholding  without  written 
approval  of  the  Department  of  Labor. 

(3)  Use  withheld  funds  as  provided  in 
paragraph  (c)  of  this  subsection  to 
satisfy  assessed  liquidated  damages,  and 
unless  the  contractor  makes  restitution, 
validated  wage  underpayments. 

(b)  Suspension  of  contract  payments. 
If  a  contractor  or  subcontractor  fails  or 
refuses  to  comply  with  the  labor 
standards  clauses  of  the  Davis-Bacon 
Act  and  related  statutes,  the  agency 
upon  its  own  action  or  upon  the  written 
request  of  the  Department  of  Labor,   - 
must  suspend  any  further  payment, 
advance,  or  guarantee  of  hinds  until  the 
violations  cease  or  until  the  agency  has 
withheld  sufficient  funds  to  compensate 


employees  for  back  wages,  and  to  cover 
any  liquidated  damages  due. 

(c)  Disposition  of  contract  payments 
withheld  or  suspended.  (1)  Forwarding 
wage  underpayments  to  Secretary  of  the 
Treasury.  Upon  final  administrative 
determination,  if  the  contractor  or 
subcontractor  has  not  made  restitution, 
the  contracting  officer  must  forward  to 
the  appropriate  disbursing  office 
Standard  Form  (SF)  1093.  Schedule  of 
Withholdings  Under  the  Davis-Bacon 
Act  (40  U.S.C.  276(a))  and/or  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  327-333).  Attach  to  the  SF 
1093  a  list  of  the  name,  social  security 
number,  and  last  known  address  of  each 
affected  employee;  the  amoimt  due  each 
employee;  employee  claims  if  feasible; 
and  a  brief  rationale  for  restitution. 
Also,  the  contracting  officer  must 
indicate  if  restitution  was  not  made 
because  the  employee  could  not  be 
located.  The  Government  may  assist 
imderpaid  employees  in  preparation  of 
their  claims.  The  disbursing  office  must 
submit  the  SF  1093  with  attached 
additional  data  and  the  funds  withheld 
(by  check)  to  the  Secretary  of  the 
Treasury. 

(2)  Returning  of  withheld  funds  to 
contractor.  When  funds  withheld 
exceed  the  amoimt  required  to  satisfy 
validated  wage  ujiderpayments  and 
assessed  liquidated  damages,  return  the 
funds  to  the  contractor. 

(3)  Limitation  on  forwarding  or 
returning  funds.  If  the  Department  of 
Labor  requested  the  withholding  or  if 
the  findings  are  disputed  (see  22.406- 
10(e)),  the  contracting  officer  must  not 
forward  the  funds  to  the  Secretary  of  the 
Treasury,  or  return  them  to  the 
contractor  without  approval  by  the 
Department  of  Labor. 

(4)  Liquidated  damages.  Upon  final 
administrative  determination,  the 
contracting  officer  must  dispose  of 
funds  withheld  or  collected  for 
liquidated  damages  in  accordance  with 
agency  procedures. 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.206    [Amended] 

5.  Amend  section  36.206  by  removing 
"shall"  and  adding  "must"  in  is  place. 

PART  49— TERMINATION  OF 
CONTRACTS 

6.  In  section  49.402-7,  revise 
paragraph  (a);  emd  amend  paragraph  (b) 
by  removing  "shall"  and  inserting 
"must"  in  its  place.  The  revised  text 
reads  as  follows: 
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49.402-7    Other  damages. 

(a)  If  the  contracting  officer  terminates 
a  contract  for  default  or  follows  a  course 
of  action  instead  of  termination  for 
default  (see  49.402-4),  the  contracting 
officer  promptly  must  assess  and 
demand  any  liquidated  damages  to 
which  the  Government  is  entitled  under 
the  contract.  Under  the  contract  clause 
at  52.211-11,  these  damages  are  in 
addition  to  any  excess  repurchase  costs. 
***** 

7.  Revise  section  49.404  to  read  as 
follows: 

49.404    Surety-takeover  agreements. 

(a)  The  procedures  in  this  section 
apply  primarily,  but  not  solely,  to  fixed- 
price  construction  contracts  terminated 
for  default. 

(b)  Since  the  surety  is  liable  for 
damages  resulting  from  the  contractor's 
default,  the  surety  has  certain  rights  and 
interests  in  the  completion  of  the 
contract  work  and  application  of  any 
undisbursed  funds.  Therefore,  the 
contracting  officer  must  consider 
carefully  the  siuety's  proposals  for 
completing  the  contract.  The  contracting 
officer  must  take  action  on  the  basis  of 
the  Government's  interest,  including  the 
possible  effect  upon  the  Government's 
rights  against  the  surety. 

(c)  The  contracting  officer  should 
permit  surety  offers  to  complete  the 
contract,  unless  the  contracting  officer 
believes  that  the  persons  or  firms 
proposed  by  the  surety  to  complete  the 
work  are  not  competent  and  qualified  or 
the  proposal  is  not  in  the  best  interest 
of  the  Government. 

(d)  There  may  be  conflicting  demands 
for  the  defaulting  contractor's  assets, 
including  unpaid  prior  earnings 
(retained  percentages  and  impaid 
progress  estimates).  Therefore,  the 
surety  may  include  a  "takeover" 
agreement  in  its  proposal,  fixing  the 
surety's  rights  to  payment  from  those 
funds.  The  contracting  officer  may  (but 
not  before  the  effective  date  of 
termination)  enter  into  a  written 
agreement  with  the  siuety.  The 
contracting  officer  should  consider 
using  a  tripartite  agreement  among  the 
Government,  the  surety,  and  the 
defaulting  contractor  to  resolve  the 
defaulting  contractor's  residual  rights, 
including  assertions  to  unpaid  prior 
earnings. 

(e)  Any  takeover  agreement  must 
require  the  surety  to  complete  the 
contract  and  the  Government  to  pay  the 
surety's  costs  and  expenses  up  to  the 
balance  of  the  contract  price  unpaid  at 
the  time  of  default,  subject  to  the 
following  conditions: 

(1)  Any  unpeiid  earnings  of  the 
defaulting  contractor,  including  retained 


percentages  and  progress  estimates  for 
work  accomplished  before  termination, 
must  be  subject  to  debts  Tlue  the 
Government  by  the  contractor,  except  to 
the  extent  that  the  unpaid  earnings  may 
be  used  to  pay  the  completing  surety  its 
actual  costs  and  expenses  incurred  in 
the  completion  of  the  work,  less  its 
payments  and  obligations  under  the 
payment  bond  given  in  connection  with 
the  contract. 

(2)  The  surety  is  boimd  by  contract 
terms  governing  liquidated  damages  for 
delays  in  completion  of  the  work,  unless 
tlje  delays  are  excusable  under  the 
contract. 

(3)  If  the  contract  proceeds  have  been 
assigned  to  a  financing  institution,  the 
surety  must  not  be  paid  from  unpaid 
earnings,  unless  the  assignee  provides 
written  consent. 

(4)  The  contracting  officer  must  not 
pay  the  siuety  more  than  the  amount  it 
expended  discharging  its  liabilities 
under  the  defaulting  contractor's 
payment  bond.  Payments  to  the  surety 
to  reimburse  it  for  discharging  its 
liabilities  under  the  payment  bond  of 
the  defaulting  contractor  must  be  only 
on  authority  of — 

(i)  Mutual  agreement  among  the 
Government,  the  defaulting  contractor, 
and  the  svuety; 

(ii)  Determination  of  the  Comptroller 
General  as  to  payee  and  amount;  or  (iii) 
Order  of  a  court  of  competent 
jurisdiction. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Revise  sections  52.211-11  through 
52.211-13  to  read  as  follows: 

52.211-11     Liquidated  Damages— Supplies, 
Services,  or  Research  and  Development. 

As  prescribed  in  11.503(a),  insert  the 
following  clause  in  solicitations  and 
contracts: 

Liquidated  Damages — Supplies,  Services,  or 
Research  and  Development  (Date) 

(a)  If  the  Contractor  fails  to  deliver  the 
supplies  or  perform  the  services  within  the 
time  specified  in  this  contract,  the  Contractor 
shall,  in  place  of  actual  damages,  pay  to  the 
Government  liquidated  damages  of  $ 

per  calendar  day  of  delay 

[Contracting  Officer  insert  amount]. 

(b)  If  the  Government  terminates  this 
contract  in  whole  or  in  part  under  the 
Default — Fixed-Price  Supply  and  Service 
clause,  the  Contractor  is  liable  for  liquidated 
damages  accruing  until  the  Government 
reasonably  obtains  delivery  or  performance 
of  similar  supplies  or  services.  These 
liquidated  damages  are  in  addition  to  excess 
costs  of  repurchase  under  the  Termination 
clause. 

(c)  The  Contractor  will  not  be  charged  with 
liquidated  damages  when  the  delay  in 
delivery  or  performance  is  beyond  the 


control  and  without  the  fault  or  negligence  of 
the  Contractor  as  defined  in  the  Default — 
Fixed-Price  Supply  and  Service  clause  in  this 
contract. 

(End  of  clause) 

52.21 1-12    Liquidated  Damages- 
Construction. 

As  prescribed  in  11.503(b).  insert  the 
following  clause  in  solicitations  and 
contracts: 

Liquidated  Damages — Construction  (Date) 

(a)  If  the  Contractor  fails  to  complete  the 
work  within  the  time  specified  in  the 
contract,  the  Contractor  shall  pay  liquidated 
damages  to  the  Government  in  the  amount  of 

[Contracting  Officer  insert 

amount]  for  each  calendar  day  of  delay  until 
the  work  is  completed  or  accepted. 

(b)  If  the  Government  terminates  the 
Contractor's  right  to  proceed,  liquidated 
damages  will  continue  to  accrue  until  the 
work  is  completed.  These  liquidated  damages 
are  in  addition  to  excess  costs  of  repurchase 
under  the  Termination  clause. 

(End  of  clause) 

52.211-13    Time  Extensions. 

As  prescribed  in  11.503(c),  insert  the 
following  clause: 

Time  Extensions  (Date) 

Time  extensions  for  contract  changes  will 
depend  upon  the  extent,  if  any,  by  which  the 
changes  cause  delay  in  the  completion  of  the 
various  elements  of  construction.  The  change 
order  granting  the  time  extension  may 
provide  that  the  contract  completion  date 
will  be  extended  only  for  those  specific 
elements  related  to  the  changed  work  and 
that  the  remaining  contract  completion  dates 
for  all  other  portions  of  the  work  will  not  be 
altered.  The  change  order  also  may  provide 
an  equitable  readjustment  of  liquidated 
damages  under  the  new  completion 
schedule. 

(End  of  clause) 

9.  Revise  section  52.222-4  to  read  as 
follows: 

52.222-4    Contract  Work  Hours  and  Safety 
Standards  Act — Overtime  Compensation. 

As  prescribed  in  22.305,  insert  the 
following  clause: 

Contract  Work  Hours  and  Safety  Standards 
Act — Overtime  Compensation  (Date) 

(a)  Overtime  requirements.  No  Contractor 
or  subcontractor  employing  laborers  or 
mechanics  (see  Federal  Acquisition 
Regulation  22.300)  shall  require  or  permit 
them  to  work  over  40  hours  in  any  workweek 
unless  they  are  paid  at  least  IV2  times  the 
basic  rate  of  pay  for  each  hour  worked  over 
40  hours. 

(b)  Violation:  liability  for  unpaid  wages; 
liquidated  damages.  The  responsible 
Contractor  and  subcontractor  are  liable  for 
unpaid  wages  if  they  violate  the  terms  in 
paragraph  (a)  of  this  clause.  In  addition,  the 
Contractor  and  subcontractor  are  liable  for 
liquidated  damages  payable  to  the 
Government.  The  Contracting  Officer  will 
assess  such  liquidated  damages  at  the  rate  of 
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(d)  Payrolls  and  basic  records.  (1)  The 
Contractor  and  its' subcontractors  shall 
maintain  payrolls^nd  basic  payroll  records 
for  all  laborers  and  mechanics  working  on 
the  contract  during  the  contract  and  shall 
make  them  available  to  the  Government  until 
3  years  after  contract  completion.  The 
records  shall  contain  the  name  and  address 
of  each  employee,  social  security  number, 
labor  classifications,  hourly  rates  of  wages 
paid,  daily  and  weekly  number  of  hours 
worked,  deductions  made,  and  actual  wages 
paid.  The  records  need  not  duplicate  those 
required  for  construction  work  by 
Department  of  Labor  regulations  at  29  CFR 
5.5(a)(3)  implementing  the  Davis-Bacon  Act. 

(2)  The  Contractor  and  its  subcontractors 
shall  allow  authorized  representatives  of  the 
Contracting  Officer  or  the  Department  of 
Labor  to  inspect,  copy,  or  transcribe  records 
maintained  under  paragraph  (d)(1)  of  this 


clause.  The  Contractor  or  subcontractor  also 
shall  allow  authorized  representatives  of  the 
Contracting  Officer  or  Department  of  Labor  to 
interview  employees  in  the  workplace  during 
working  hours. 

(e)  Subcontracts.  The  Contractor  shall 
insert  the  provisions  set  forth  in  paragraphs 
(a)  through  (d)  of  this  clause  in  subcontracts 
exceeding  $100,000  and  require 
subcontractors  to  include  these  provisions  in 
any  lower  tier  subcontracts.  The  Contractor 
shall  be  responsible  for  compliance  by  any   ' 
subcontractor  or  lower  tier  subcontractor 
with  the  provisions  set  forth  in  paragraphs  (a) 
through  (d)  of  this  clause. 
(End  of  clause) 

[FR  Doc.  00-738  Filed  1-12-00;  8:45  am] 
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Memorandum  of  January  5,  2000 

Delegation  of  Authority  Under  Sections  1402  and  1406  of  the 
National  Defense  Authorization  Act  for  Fiscal  Year  2000 
(Public  Law  106-65) 


Memorandum  for  the  Secretary  of  Defense 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  title  3,  United  States  Code,  I  hereby  delegate 
to  the  Secretary  of  Defense  the  duties  and  responsibilities  vested  in  the 
President  by  sections  1402  and  1406  of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2000  ("the  Act")  (Public  Law  106-65). 

The  Department  of  Defense  shall  prepare  the  report  required  by  section 
1402  of  the  Act  with  the  assistance  of  the  Department  of  State,  the  Department 
of  Commerce,  the  Department  of  Energy,  the  Department  of  the  Treasury, 
the  Director  of  Central  Intelligence,  and  the  Federal  Bureau  of  Investigation. 
The  Department  of  Defense  shall  obtain  concurrence  on  the  report  from 
the  following  agencies:  the  Department  of  State,  the  Department  of  Commerce, 
the  Director  of  Central  Intelligence  on  behalf  of  the  Intelligence  Community, 
the  Department  of  the  Treasury,  and  the  Federal  Bureau  of  Investigation 
prior  to  submission  to  the  Congress. 

The  Departments  of  Defense  and  Energy  shall  jointly  prepare  the  report 
required  by  section  1406  of  the  Act  with  the  assistance  of  the  Department 
of  State,  the  Department  of  Commerce,  and  the  Director  of  Central  Intel- 
ligence. The  Departments  of  Defense  and  Energy  shall  obtain  concurrence 
on  the  report  from  the  following  agencies:  the  Department  of  State,  the 
Department  of  Commerce,  and  the  Director  of  Central  Intelligence  on  behalf 
of  the  Intelligence  Community  prior  to  submission  to  the  Congress. 

Any  reference  in  this  memorandum  to  the  provisions  of  any  Act  shall 
be  deemed  to  be  a  reference  to  such  Act  or  its  provisions  as  may  be 
amended  from  time  to  time. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


(XrtAj^/^^uoA  <Pto^judk^^ 


[FR  Doc.  00-1015 
Filed  1-12-00;  8:45  am] 
Billing  code  5001-10-M 


THE  WHITE  HOUSE, 
Washington,  January  5,  2000. 
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Scrapie  pilot  projects; 
comments  due  by  1-18- 
00;  published  12-17-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 


Meat  produced  by  advanced 
meat/bone  separation 
machinery  and  recovery 
systems;  comments  due 
by  1-18-00;  published  12- 
16-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Cook  Inlet  beluga  whales; 
depleted  designation; 
comments  due  by  1-19- 
00;  published  12-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  pollock; 
comments  due  by  1-20- 
00;  published  1-5-00 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  1-20-00; 
published  12-21-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Anticompetitive  teaming; 
comments  due  by  1-18- 
00;  published  11-18-99 
Utilization  of  Indian 
organizations  and  Indian- 
owned  economic 
enterprises;  comments 
due  by  1-18-00;  published 
11-18-99 

DEFENSE  DEPARTMENT 
Navy  Department 

Underwater  archeological 
research  permits  on 
submerged  cultural 
resources;  application 
guidelines;  comments  due 
by  1-18-00;  published  11- 
19-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Higher  Education  Act — 
Negotiated  rulemaking 
committees  on  issues 
under  Title  IV; 
establishment; 
comments  due  by  1-18- 
00;  published  12-30-99 
Postsecondary  eduction: 
Gaining  Eariy  Awareness 
and  Readiness  for 
Undergraduate  Programs 
(GEAR  UP)  Program; 
comments  due  by  1-20- 
00;  published  12-21-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 

pollutants: 

Arizona;  comments  due  by 

1-18-00;  published  12-17- 

99 

Indiana;  comments  due  by 
1-18-00;  published  12-17- 
99 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alabama:  comments  due  by 

1-18-00;  published  12-16- 

99 

California;  comments  due  by 

1-21-00;  published  12-22- 

99 
Indiana;  comments  due  by 

1-19-00;  published  12-20- 

99 

Missouri;  comments  due  by 
1-19-00;  published  12-20- 
99 

New  Jersey;  comments  due 
by  1-18-00:  published  12- 
17-99 

New  Mexico;  comments  due 
by  1-19-00;  published  12- 
20-99 

Pennsylvania;  comments 
due  by  1-18-00;  published 
12-17-99 

Rhode  Island:  comments 
due  by  1-21-00;  published 
12-22-99 

Texas;  comments  due  by  1- 
21-00;  published  12-22-99 
Pesticide  programs: 

Antimicrobial  pesticide 
products;  registration 
procedures  and  labeling 
standards,  etc.;  comments 
due  by  1-18-00;  published 
11-16-99 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Herbicide  safener  HOE- 
107892  and  metabolites; 
comments  due  by  1-21- 
00;  published  11-22-99 

Paraquat;  comments  due  by 
1-21-00;  published  11-22- 
99 
Solid  wastes: 

Residential,  commercial,  and 
institutional  solid  waste; 
guideline  revisions; 
comments  due  by  1-18- 
00;  published  12-17-99 

Storage  and  collection  of 
residential,  commercial, 
and  institutional  solid 
waste;  comments  due  by 
1-18-00;  published  12-17- 
99 
Water  programs: 

Clean  Water  Act — 
Water  quality  planning 
and  management; 


National  Pollutant 
Discharge  Elimination 
System  program  and 
Federal  antidegradation 
policy,  etc.;  comments 
due  by  1-20-00; 
published  10-27-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Fixed  microwave  services — 

24  GHz  band;  licensing 
and  service  rules; 
comments  due  by  1-19- 
00;  published  12-20-99 

Local  multipoint 
distribution  service; 
comments  due  by  1-21- 
00;  published  12-21-99 
Maritime  services — 

Los  Angeles  and  Long 
Beach.  CA;  156  250 
MHz  frequency 
availability  tor  port 
operations:  comments 
due  by  1-18-00; 
published  12-21-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  bank 
system: 

Corporate  governance 
responsibilities  devolution; 
comments  due  by  1-20-, 
00;  published  12-21-99' 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Health  care  programs:  fraud 
and  abuse: 

Health  Insurance  Portat)ility 
and  Accountability  Act- 
Medicare  and  State  health 
care  programs;  anti- 
kickback  statute  for 
shared  risk 

arrangements;  statutory 
exception;  comments 
due  by  1-18-00; 
published  11-19-99 

INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findir>gs  on  petitions,  etc. — 
Alat>ama  beach  mouse, 
etc.;  comments  due  by 
1-18-00;  published  11- 
18-99 
Straight-homed  marVhor; 
comments  due  by  1-21- 
00;  published  9-23-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 


IV 
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reclamation  pla 
submissions: 
Pennsylvania;  camments 
due  by  I-I8-9O;  published 
12-17-99 
JUSTICE  DEPAR(TME^fr 
Privacy  Act;  implamentation; 
comments  due  lay  1-18-00; 
published  12-18-99 
NUCLEAR  REGli-ATORY 
COMMISSION 
Rulemaking  petitiins: 
Stein,  Michael;  pomments 
due  by  1-18- 
11-3-99 
POSTAL  RATE 
Practice  and  pr 
Procedings;  eft 
improvement 
due  by  1-21 
12-28-99 
POSTAL  SERVI 
Domestic  Mail  M 
Standard  Mail 
entry  mailing 
changes;  co 
by  1-21-00 
22-99 
RAILROAD  RET^EMENT 
BOARD 

Railroad  Retiremdnt  Act: 
Disability  deteri  nination 
comments  die  by  1-18- 
00;  publishec   11-18-99 
Disability  determination — 
Reviews  for  Tiedical 
recovery  o   annuitants; 
discontinue  nee: 
comments  due  by  1-18- 
00;  publisfed  11-18-99 
Railroad  Unemployment 
Insurance  Act: 
Remuneration;  definition; 
comments  due  by  1-18- 
00;  published  11-16-99 


published 

OMMISSION 

idure: 
;iency 
comments 
published 

JE 

inual: 
lestination 

procedure 
hments  due 
iublished  12- 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Proxy  and  information 

statements;  delivery  to 

households;  comments 

due  by  1-18-00;  published 

11-16-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Cape  Cod  Canal;  arrival 

notification  and  Year  2000 

(Y2K)  reporting 

requirements  for  transiting 

vessels:  regulated 

navigation  area; 

comments  due  by  1-21- 

00;  published  12-22-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 

20-00;  published  12-21-99 
AlliedSignal,  Inc.;  comments 

due  by  1-18-00;  published 

11-19-99 
Ayres  Corp.;  comments  due 

by  1-21-00;  published  11- 

24-99 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  1-18- 

00;  published  11-16-99 
Boeing;  comments  due  by 

1-18-00;  published  11-19- 

99 
Eurocopter  France; 

comments  due  by  1-18- 

00;  published  11-18-99 
General  Electric  Aircraft 

Engines;  comments  due 


by  1-18-00;  published  11- 
19-99 
McDonnell  Douglas; 
comments  due  by  1-21- 
00;  published  12-7-99 
Raytheon;  comments  due  by 
1-20-00;  published  12-6- 
99 
Ainworthiness  standards: 
Special  conditions — 
McDonnell  Douglas  DC-9- 
30  series  airplanes; 
comments  due  by  1-18- 
00;  published  12-3-99 
Class  E  airspace;  comments 
due  by  1-18-00;  published 
12-17-99 
Commercial  space 
transportation: 
Licensed  reentry  activities; 
financial  responsibility 
requirements;  comments 
due  by  1-21-00;  published 
12-13-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Motorcycle  brake  systems; 
comments  due  by  1-18- 
00;  published  11-17-99 
TREASURY  DEPARTMENT 
Customs  Service 
Customs  financial  and 
accounting  procedure: 
Endorsement  of  checks 
deposited;  comments  due 
by  1-18-00;  published  11- 
17-99 
Mechandise,  special  classes: 
Products  of  forced  or 
Indentured  child  labor; 


prohibited  importation  and 
seizure;  comments  due  by 
1-18-00;  published  11-17- 
99 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 

State  income  tax 
obligations;  tax  refund 
payments  offset; 
comments  due  by  1-19- 
00;  published  12-20-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Charitable  remainder  trusts; 
prevention  of  abuse; 
comments  due  by  1-19- 
00;  published  10-21-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$27  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


I I   YlL^,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaOaUe  to  Other  maBers?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I t^GPO  Deposit  Account 


-D 


[I    VISA 

MasterCard  Account 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when 

prices  down, 
learn  when  yo|i 
the  top  line  of 


expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
:  Government  Pnnting  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
your  label  as  shown  in  this  example: 


t) 

tie 
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Stop:  SSOM 
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to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
iVashington,  DC  20402-9373. 


To  order  a  nc  w  subscription:  Please  use  the  order  form  provided  below. 


A  renewal  notice  will  be^^ 
sent  approximately  90  days 
before  the  shown  date. 


/• 


A  renewal  notice  will  be 
sent  approximately  90  days 
l>efore  the  shown  date. 


/■ 


12J 

STREET 

MD  20704 
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:  AFRDO  SMITH212J 
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:  212  MAIN  STREET 
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DEC97  R  I 


address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 


Ofb»r  Processing  Cod«: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 


S' 


I     I  YES,  ei  Iter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (¥R);  including  the  daily  Federal  Register,  monthly  Index  and  List 

CFR  Sections  Affected  (LSA).  at  $607  each  per  year, 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  ( if  my  order  is  $. 
International  ci 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


stomers  please  add  25%. 


Company  or  pcrso  lul  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 


Addinonal  addres;  aiteniion  line 


I     I  GPO  Deposit  Account 

I     I  VISA       CH  MasterCard  Account 


-D 


Street  address 


City,  Slate.  /IP cole 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  in 


luding  area  code 


Authorizing  signature 


\m 


Purchase  order 
May  we  make  you ' 


nujnber  (optional) 

^  YES     NO 

name/address  available  to  other  mailers?      | |   | | 


Mail  To:  Superintendent  of  Documents 

RO.  Box  37 1954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mall.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 
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Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5419 


I I    1  rLdS.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MhFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order.   /^JHh 
It's  Easy!  iwiTl 


li 


yj5A 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  per>onal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaflable  to  other  mailers?      |      | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I I  VISA       I I  MasterCard  Account 


-D 


zn          IE 

Thank  you  for 

(Credit  rard  pxpinitinn  rtatp)                                        ,      , 

'                              your  order! 

Authorizing  signature 
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Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


106th  Congress,  2nd  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Pnces  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo  gov/nara/index. html 


Ordtr  ProcM  inq  Cod* 


•621 
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Superintendent  of  Documents  Subscriptions  Order  Form 
iiS,  enter  my  subscription{s)  as  follows: 


Charge  your  order. 
Its  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  1999  for  SI 36  per  subscription. 


The  tota  cost  of  my  order  is  $   
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-D 
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City.  State  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
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Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  10 

Friday,  January  14,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 

RIN3206-A125 

Voluntary  Early  Retirement  Auttiority; 
Correction 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule;  correction. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  correcting  the 
date  section  of  an  interim  rule 
published  October  4,  1999  (64  FR 
53581),  and  the  technical  amendment  to 
those  interim  regulations  issued 
December  27,  1999  (64  FR  72256)  to 
indicate  that  the  correct  effective  date  is 
October  1,  1999.  The  interim  rule  and 
technical  amendment  did  not  correctly 
state  the  effective  date  of  two  sections 
and  failed  to  remove  the  sunset  date. 
This  document  corrects  that  error. 
DATES:  These  regulations  are  effective 
October  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Gray  at  (202)  606-0960,  FAX 
(202)  606-2329,  e-mail 
cwgray@opm  .gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  4,  1999,  OPM  published 
interim  regulations  (64  FR  53581)  which 
amended  5  CFR  831.114  and  842.213 
consistent  with  the  section  651,  Public 
Law  106-58  (113  Stat.  430.  September 
29,  1999).  The  October  4,  1999.  interim 
regulations  were  published  to  remove 
the  September  30.  1999,  expiration  date 
included  in  5  CFR  831.114  and  842.213, 
allowing  continuity  of  operation  of  the 
voluntary  early  retirement  program  as 
provided  by  Public  Law  106-58. 

However,  because  these  regulations 
were  published  with  an  effective  date 
after  October  1, 1999  (i.e.,  October  4, 


1999),  the  interim  regulations  did  not 
effectively  remove  the  sunset  date.  This 
document  corrects  that  error  and 
ensures  continuity  of  operations  of 
voluntary  early  retirement  regulations, 
programs,  and  authorities. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because  the 
regulations  only  affect  Federal 
employees. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  it  would  be 
contrary  to  the  public  interest.  Also, 
pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  general  notice  of  proposed 
rulemaking  and  delay  in  the  effective 
date  are  being  waived  because  the 
corrected  effective  date  for  these  interim 
regulations  allows  OPM  to  fully 
implement  statutory  language  in  Sec. 
651  of  Public  Law  106-58  governing 
voluntary  early  retirements  which  was 
effective  May  1,  1998,  and  to  give  full 
effect  to  benefits  extended  by  that 
statute.  r 

In  interim  rule  FR  Doc.  99-25707 
published  October  4.  1999  (64  FR 
53581).  make  the  following  correction: 

1 .  The  DATES  section  is  revised  to  read 
as  follows: 

DATES:  Effective  October  1,  1999.  This 
regulation  removes  the  sunset  dates  for 
§§831.114  and  842.213.  Comments 
must  be  received  by  December  3,  1999. 

In  interim  rule  FR  Doc.  99-33365 
published  December  27,  1999  (64  FR 
72256).  make  the  following  correction: 

1 .  The  DATES  section  is  revised  to  read 
as  follows: 

DATES:  These  regulations  are  effective 
October  1.  1999. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-1060  Filed  1-13-00:  8:45  am] 

BILUNG  CODE  632S-01-P. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV99-966-1  RR] 

Tomatoes  Grown  in  Florida;  Decreased 
Assessnrtent  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  assessment  rate 
established  for  the  Florida  Tomato 
Committee  (Committee)  for  the  1999- 
2000  and  subsequent  fiscal  periods  fi-om 
$0.03  per  25-pound  container  to  $0,025 
per  25-pound  container  of  tomatoes 
handled.  The  Committee  is  responsible 
for  local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
tomatoes  grown  in  Florida. 
Authorization  to  assess  tomato  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  February  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  P.O.  Box  2276, 
Winter  Haven.  FL  33883-2276; 
telephone:  (863)  299-4770.  Fax:  (863) 
299-5169;  or  George  Kelhart,  Technical 
Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov.       ' 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
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No.  125  and  Or  ler  No.  966.  both  as 
amended  (7  CF  I  part  966],  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  mirketing  agreement  and 
order  are  effect  ve  under  the 
Agricultural  Mi  jketing  Agreement  Act 
of  1937,  as  ame  tided  (7  U.S.C.  601-674), 
hereinafter  refexed  to  as  the  "Act." 

The  Departm  mt  is  issuing  this  rule  in 
conformance  w  ,th  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florid  a  tomato  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  arder  are  derived  from 
such  assessmer  ts.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  al  I  assessable  Florida 
tomatoes  beginfiing  August  1,  1999,  and 
continue  until  amended,  suspended,  or 
terminated.  Th  s  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  mi  ist  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(i;  )(A)  of  the  Act,  any 
handler  subjeci  to  an  order  may  file 
with  the  Secret  iry  a  petition  stating  that 
the  order,  any  irovision  of  the  order,  or 
any  obligation  mposed  in  connection 
with  the  order  s  not  in  accordance  with 
law  and  reques  [  a  modification  of  the 
order  or  to  be  e  xempted  therefrom.  Such 
handler  is  affoi  ded  the  opportunity  for 
a  hearing  on  th  b  petition.  After  the 
hearing  the  Sec  retary  would  rule  on  the 
petition.  The  A  ct  provides  that  the 
district  court  o  the  United  States  in  any 
district  in  whi(  h  the  handler  is  an 
inhabitant,  or  1  as  his  or  her  principal 
place  of  busine  ss,  has  jurisdiction  to 
review  the  Sec  etary's  ruling  on  the 
petition,  provii  led  an  action  is  filed  not 
later  than  20  d  lys  after  the  date  of  the 
entry  of  the  ru  ing. 

This  rule  coi  itinues  to  decrease  the 
assessment  rati  (  established  for  the 
Florida  Tomati  i  Committee  for  the 
1999-2000  anc  subsequent  fiscal 
periods  from  $  3.03  per  25-pound 
container  to  $(  .025  per  25-pound 
container  of  to  natoes. 

The  Florida  omato  marketing  order 
provides  authc  rity  for  the  Committee, 
with  the  apprc  val  of  the  Department,  to 
formulate  an  a  inual  budget  of  expenses 
and  collect  ass  3ssments  from  handlers 
to  administer  I  he  program.  The 
members  of  th !  Committee  are 
producers  of  F  orida  tomatoes.  They  are 
familiar  with  t  le  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  are.  and  are  thus  in  a 
position  to  for  nulate  an  appropriate 


budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Conrniittee  reconunended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  September  10, 
1999,  and  unanimously  recommended 
1999-2000  expenditures  of  $2,088,900 
and  an  assessment  rate  of  $0,025  per  25- 
pound  container  of  tomatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $1,926,000.  The 
assessment  rate  of  $0,025  is  $0,005 
lower  than  the  rate  previously  in  effect. 
For  the  previous  fiscal  period  (1998-99), 
the  Committee  had  plaimed  to  use  funds 
from  its  authorized  reserves  to  cover 
some  of  its  approved  expenses.  The 
reserve  fund  was  larger  than  the 
Committee  believed  it  needed  for 
program  operations.  However,  there  was 
a  larger  than  expected  supply  of 
assessable  tomatoes  during  1998-99, 
and  instead  of  the  reduction,  the 
amount  in  the  reserve  fund  increased.  In 
another  effort  to  reduce  the  amount  in 
the  reserve  fund,  the  Coimnittee 
unanimously  reconunended  reducing 
the  assessment  rate  and  using  reserve 
funds  to  pay  some  of  its  operating 
expenses  during  1999-2000. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1999-2000  fiscal  period  include 
$436,000  for  salaries,  $241,000  for 
research,  $1,000,000  for  education  and 
promotion,  and  $150,000  for  Market 
Assess  Program  export  promotion. 
Budgeted  expenses  for  these  items  in 
1998-99  were  $364,000,  $212,000, 
$900,000,  and  $200,000,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes.  Tomato 
shipments  for  the  year  are  estimated  at 
50,000,000  25-pound  containers  which 
should  provide  $1,250,000  in 
assessment  income.  Income  derived 
ft-om  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  {currently 
$1,879,557)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(§  966.44;  approximately  one  fiscal 
period's  expenses). 


The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  reconmiendation  auid 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1999-2000  budget  and 
those  for  subsequent  fiscal  periods  will 
be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  producers 
of  tomatoes  in  the  production  area  and 
approximately  65  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $5,000,000. 

Based  on  industry  and  Committee 
data  for  the  1998-99  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida 
tomatoes  during  the  1998-99  season 
was  around  $7.17  per  25-pound 
container,  and  total  fresh  shipments  for 
the  1998-99  season  approximated  56.7 
million  25-pound  containers  of 
tomatoes.  Committee  data  indicates  that 
approximately  20  percent  of  the  Florida 
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handlers  handle  80  percent  of  the  total 
volume  shipped  outside  the  regulated 
area.  Based  on  this  information,  the 
shipment  information  for  the  1998-99 
season,  and  the  1998-99  season  average 
price,  the  majority  of  handlers  would  be 
classified  as  small  entities  as  defined  by 
the  SBA.  The  majority  of  producers  of 
Florida  tomatoes  also  may  be  classified 
as  small  entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  1999-2000  and  subsequent  fiscal 
periods  from  $0.03  per  25-pound 
container  to  $0,025  per  25-pound 
container  of  tomatoes.  The  Committee 
unanimously  recommended  1999-2000 
expenditures  of  $2,088,900  and  an 
assessment  rate  of  $0,025  per  25-pound 
container.  The  assessment  rate  of  $0,025 
is  $0,005  lower  than  the  1998-99  rate. 
The  quantity  of  assessable  tomatoes  for 
the  1999-2000  season  is  estimated  at 
50,000,000  25-pound  containers.  Thus, 
the  $0,025  rate  should  provide 
$1,250,000  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses. 

The  major  expenditmes 
recommended  by  the  Committee  for  the 
1999-2000  year  include  $436,000  for 
salaries,  $241,000  for  research, 
$1,000,000  for  education  and 
promotion,  and  $150,000  for  Market 
Assess  Program  export  promotion. 
Budgeted  expenses  for  these  items  in 
1998-99  were  $364,000,  $212,000, 
$900,000,  and  $200,000,  respectively. 

For  the  1998-99  fiscal  period,  the 
Committee  decided  to  use  reserve  funds 
to  cover  some  of  its  authorized 
expenses.  The  reserve  fund  was  larger 
than  the  Committee  believed  it  needed 
for  program  operations.  However,  there 
was  a  larger  than  expected  supply  of 
assessable  tomatoes  in  1998-99,  and 
instead  of  the  anticipated  reduction,  the 
amount  in  the  reserve  fund  increased.  In 
another  effort  to  reduce  the  amount  in 
the  reserve  fund,  the  Committee 
unanimously  recommended  reducing 
the  assessment  rate.  The  funds  collected 
from  assessments,  along  with  money 
from  the  reserve  fund  will  be  adequate 
to  cover  the  Committee's  expenditures 
for  the  1999-2000  fiscal  year.  Pursuant 
to  §  966.44,  the  Committee  is  authorized 
to  maintain  an  operating  reserve  not  to 
exceed  approximately  one  fiscal 
period's  expenses. 

The  Committee  reviewed  and 
unanimously  recommended  1999-2000 
expenditures  of  $2,088,900  which 
included  increases  in  salaries,  research, 
and  education  and  promotion  programs. 


Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee's  Executive  Subcommittee, 
Finance  Subcommittee,  Research 
Subcommittee,  and  Education  and 
Promotion  Subcommittee.  Alternative 
expejiditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
Florida  tomato  industry.  "The  assessment 
rate  of  $0,025  per  25-pound  container  of 
assessable  tomatoes  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  commodity,  estimated  at 
50,000,000  25-pound  containers  for  the 
1999-2000  fiscal  period.  This  is 
approximately  $624,900  below  the 
anticipated  expenses,  which  the 
Conunittee  determined  to  be  acceptable 
as  a  means  of  reducing  its  operating 
reserves. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  1999-2000  fiscal  period  indicates 
that  the  grower  price  for  1999-2000 
could  range  between  $6.09  and  $9.70 
per  25-pound  container  of  tomatoes. 
Therefore,  the  estimated  assessment 
revenue  for  the  1999-2000  fiscal  period 
as  a  percentage  of  total  grower  revenue 
could  range  between  .26  and  .41 
percent. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
imiformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  Committee's 
meeting  was  widely  publicized 
throughout  the  Florida  tomato  industry 
and  all  interested  persons  were  invited 
to  attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
September  10,  1999,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  tomato 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  25.  1999  (64  FR 


57361).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
tomato  handlers.  Finally,  the  interim 
final  rule  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register.  A  60-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  interim  final  rule.  The 
comment  period  ended  on  December  27. 
1999,  and  no  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  reconunendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

Tomatoes  Grown  in  Florida 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  966  which  was 
published  at  64  FR  57361  on  October 
25.  1999,  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  10,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

IFR  Dor.  00-978  Filed  1-13-00:  8:45  ami 

BILUNG  CODE  341(M12-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  304,  312,  327,  350,  and  381 
[Docket  No.  96-0370] 

Sanitation  Requirements  for  Official 
Meat  and  Poultry  Establishments; 
Technical  Corrections 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  contains  five 
technical  corrections  to  the  final 
regulations  governing  sanitation  in 
official  meat  and  poultry 
establishments,  published  on  October 
20.  1999,  in  the  Federal  Register  (64  FR 
56400).  The  corrections  prevent 
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List  of  Subjects 

9  CFR  Part  304 

Meat  inspecti 
keeping  requirelnents 

9  CFR  Parts  31 

Meat  inspection 

9  CFR  Part  381 

Poultry  and 
inspection.  Rep  )rting 
keeping  require  nents 


PART 
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3.  The  autho^ty  citation  for  Part  312 
continues  to  refd  as  follows: 


Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

4.  Revise  paragraph  (a)(3)  of  §  312.6  to 
read  as  follows: 

§312.6    Official  marks  and  devices  In 
connection  with  post-mortem  inspection 
and  identification  of  adulterated  products 
and  Insanitary  equipment  and  facilities. 

(a)  '  *  * 

***** 

(3)  The  "U.S.  Rejected"  mark  which  is 
used  to  identify  insanitary  buildings, 
rooms,  or  equipment  as  prescribed  in 
Part  416.  section  6,  of  this  chapter  and 
is  applied  by  means  of  a  paper  tag  (Form 
MP-35)  bearing  the  legend  "U.S. 
Rejected." 


PART  327— IMPORTED  PRODUCTS 

5.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

§327.6    [Amended] 

b.  In  §  327.6,  paragraph  (e)  is 
amended  by  removing  the  phrase  "of 
this  subchapter"  that  was  inadvertently 
not  removed  after  the  phrase  "416.1 
through  416.6  of  this  chapter"  that  was 
added  on  October  20,  1999. 

PART  350— SPECIAL  SERVICES 
RELATING  TO  MEAT  AND  OTHER 
PRODUCTS 

7.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1622,  1624;  7  CFR 
2.17,  2.55.' 

§350.3    [Amended] 

8.  Section  350.3,  paragraph  (a)(2)  is 
amended  by  removing  the  phrase  "of 
this  chapter"  that  follows  the  phrase 
"part  416,  §§416.1  through  416.6  of  this 
chapter"  that  was  added  on  October  20, 
1999. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

9.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450,  21 
U.S.C.  451-470;  7  U.S.C.  2.18,  2.53. 

§381.1     [Amended] 

10.  In  §  381.1,  the  definition  for 
"Potable  water"  is  removed. 

Done  in  Washington,  DC,  on  January  11, 
2000. 

Thomas  J.  Billy, 
Administrator. 

|FR  Doc.  00-929  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  3410-OW-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  381  and  424 

[Docket  No.  97-076C] 

Irradiation  of  Meat  Food  Products; 
Technical  Correction 

AGENCY:  Food  Safety  and  Inspection 
Service. 

action:  Final  rule, 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  issuing  a 
technical  correction  to  its  final  rule 
permitting  the  use  of  ionizing  radiation 
for  treating  refrigerated  or  frozen, 
uncooked  meat  food  and  poultry 
products. 

EFFECTIVE  DATE:  February  22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  L.  Engeljohn,  Ph.D.,  Director, 
Regulation  Development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture  (202)  720- 
5627.  "* 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  23,  1999,  FSIS 
published  in  the  Federal  Register  a  final 
rule  permitting  the  use  of  ionizing 
radiation  for  treating  refrigerated  or 
frozen,  uncooked  meat,  meat 
byproducts,  and  certain  other  meat  food 
products  to  reduce  levels  of  foodborne 
pathogens  and  to  extend  shelf-life  (64 
FR  72150).  Also  in  that  rule,  FSIS 
revised  the  regulations  governing  the 
irradiation  of  poultry  products  so  that 
they  will  be  as  consistent  as  possible 
with  the  regulations  for  the  irradiation 
of  meat  food  products.  In  this 
document,  FSIS  is  making  a  correction 
to  the  amendatory  instructions  that 
appeared  in  the  final  rule. 

The  final  rule  included  amendatory 
instructions  for  consolidating  the 
revised  regulations  governing  the 
irradiation  of  poultry  products  and  the 
new  regulations  governing  the 
irradiation  of  meat  food  products  into  a 
new,  single  §424. 22(c).  FSIS  also 
intended  to  issue  amendatory 
instructions  to  remove  all  of  the  existing 
regulations  governing  the  irradiation  of 
poultry  products,  which  are  contained 
in  §  381.19,  381.135,  and  381.149.  FSIS 
inadvertently  omitted  the  instruction  to 
remove  §  381.149  fi-om  the  regulations. 
FSIS  is  issuing  that  instruction  in  this 
technical  correction  document. 
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List  of  Subjects 

9  CFR  Part  381 

Food  labeling,  Poultry  and  poultry 
products,  Reporting  and  recordkeeping 
requirements,  Signs  and  symbols. 

9  CFR  Part  424 

Food  additives,  Food  packaging.  Meat 
inspection.  Poultry  and  poultry 
products. 

Accordingly,  title  9,  chapter  HI,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  450;  21  U.S.C. 
451^70;  7  CFR  2.18,  2.53. 

§381.149  [RemovecQ 

2.  Section  381.149  is  removed. 

Done  in  Washington,  DC  on:  January  11, 
2000. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  00-928  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NiM-342-AD;  Amendment 
39-11480;  AD  99-26-21] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  -500,  -600, 

-  700,  and  -  800  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
300,  -400,  -500,  -600,  -  700,  and 

-  800  series  airplanes.  This  action 
requires  a  one-time  detailed  visual 
inspection  of  certain  wire  bimdles  and 
hydraulic  hoses  for  the  electric  motor 
driven  pump  (EMDP)  for  hydraulic 
system  "B"  located  in  the  right  main 
wheel  well  to  detect  discrepancies;  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  a  report  that 
the  wire  bundle  to  the  EMDP  had  been 
chafed  by  the  pressure  hose  for 
hydraulic  system  "B"  on  a  Model  737- 
700  series  airplane,  and  reports  of  failed 
or  damaged  case  drain  or  pressure  hoses 


on  the  EMDP  for  hydraulic  system  "B" 
on  Model  737-400  series  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  electrical  arcing  due 
to  chafing  between  certain  hydraulic 
hoses  and  adjacent  wire  bundles,  which 
could  result  in  a  consequent  increased 
risk  of  fire. 

DATES:  Effective  January  31,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  31, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
342-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  S.  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2793;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  one  report  from  an  operator 
of  a  Boeing  Model  737-700  series 
airplane  describing  how  one  of  the  three 
electrical  wires  in  the  wfre  bimdle  to  the 
electric  motor  driven  pump  (EMDP)  had 
chafed  the  pressure  hose  for  hydraulic 
system  "B."  The  FAA  also  has  received 
several  reports  of  failed  or  damaged  case 
drain  or  pressure  hoses  on  the  EMDP  for 
hydraulic  system  "B"  for  Boeing  Model 
737-300,  -400,  and  -500  series 
airplanes.  Chafing  between  the 
hydraulic  case  drain  and  pressure  hoses 
could  damage  the  hoses,  and  cause  a 
hydraulic  leak  and  failure  of  the 
pressure  hose.  Chafing  between  the  wire 
bimdle  and  hydraulic  hoses  could 
damage  those  components,  and  lead  to 
electrical  arcing  between  the 
components  and  a  consequent  hydraulic 
leak,  which  could  result  in  an  increased 
risk  of  fire. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
29A1076,  Revision  1  (for  Model  737- 
300,  -400,  and  -500  series  airplanes), 
and  Boeing  Alert  Service  Bulletin  737- 
29A1077,  Revision  1  (for  Model  737- 
600,  -  700,  and  -  800  series  airplanes); 
both  dated  October  21,  1999;  which 
describe  procedures  for  an  inspection  of 
wire  bundles  W0334  and  W5230,  and 
the  hydraulic  case  drain  and  pressure 
hoses  for  the  EMDP  for  hydraulic 
system  "B"  to  detect  any  discrepancies; 
and  corrective  actions,  if  necessary. 
Corrective  actions  include  repair  of  the 
wire  bundles  if  any  damage  is  found; 
replacement  of  any  hose  that  is  damaged 
outside  specified  limits,  and  any 
incorrectly  sized  or  loose  components; 
and  certain  modifications. 
Modifications  include  adjusting  or 
changing  certain  support  clamps, 
fittings,  and  check  valves;  and  installing 
additional  clamps  and  spacers  in  the 
hydraulic  hoses  to  obtain  specified 
separation  between  the  wire  bundle  and 
the  hoses.  For  certain  EMDP's, 
modifications  also  include  ensuring  that 
certain  components  are  attached 
correctly. 

The  alert  service  bulletins  also  specify 
a  test  of  the  EMDP  if  wire  bundles 
W0334  or  W5230  were  repaired,  or  a 
leak  test  if  the  hydraulic  case  drain  or 
pressxu-e  hoses  were  replaced  in 
accordance  with  either  Part  1  or  Part  2 
of  the  Accomplishment  Instructions  of 
the  Boeing  alert  service  bulletins,  as 
applicable. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737- 
300,  -  400,  -  500,  -  600,  -  700,  and 
-  800  series  airplanes  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  electrical  arcing  due  to  chafing 
between  certain  hydraulic  hoses  and 
adjacent  wire  bundles,  which  could 
result  in  a  consequent  increased  risk  of 
fire.  This  AD  requires  a  one-time 
detailed  visual  inspection  of  wire 
bundles  W0334  and  W5230and  the 
hydraulic  case  drain  and  pressure  hoses 
for  the  EMDP  for  hydraulic  system  "B" 
located  in  the  right  main  wheel  well  to 
detect  discrepancies;  and  corrective 
actions,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletins  described  previously,  except 
as  described  below. 
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Detenninatioi  i  of  Rule's  Effective  Date 

Since  a  situ  ition  exists  that  requires 
the  immediat(  adoption  of  this 
regulation,  it  s  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  f(  r  making  this  amendment 
effective  in  le  ;s  than  30  days. 

Comments  In  rited 

Although  tl  is  action  is  in  the  form  of 
a  final  rule  th  it  involves  requirements 
affecting  fligh  t  safety  and.  thus,  was  not 
preceded  by  r  otice  and  an  opportunity 
for  public  cor  iment.  comments  are 
invited  on  thi  5  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  su:h  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  ti  i  the  address  specified 
under  the  cap  tion  ADDRESSES.  All 
communicati  )ns  received  on  or  before 
the  closing  d<  te  for  comments  will  be 
considered,  a  id  this  rule  may  be 
amended  in  1  ght  of  the  comments 
received.  Fac  ual  information  that 
supports  the  :ommenter's  ideas  and 
suggestions  v.  extremely  helpful  in 
evaluating  th  ;  effectiveness  of  the  AD 
action  and  de  termining  whether 
additional  ru  emaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  re  5ulatory.  economic, 
environment;  il,  and  energy  aspects  of 
the  rule  that  night  suggest  a  need  to 
modify  the  n  le.  All  comments 
submitted  wi  1  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  Number  99-NM-342-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-26-21     Boeing:  Amendment  39-11480. 
Docket  99-NM-342-AD. 

Applicability:  Model  737-300,  -400.  and 
-  500  series  airplanes,  as  listed  in  Boeing 
Alert  Service  Bulletin  737-29A1076, 
Revision  1.  dated  October  21.  1999;  and 
Model  737-600.  -  700.  and  -  800  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  737-29A1077.  Revision  1.  dated 
October  21. 1999;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  due  to  chafing 
between  certain  hydraulic  hoses  and  adjacent 
wire  bundles,  which  could  result  in  a 
consequent  increased  risk  of  fire;  accomplish 
the  following: 

Actions  for  Model  737-300,  -400,  and  -500 
Series  Airplanes 

(a)  For  certain  Model  737-300.  -400,  and 
-  500  series  airplanes  on  which  the  actions 
specified  by  Boeing  Alert  Service  Bulletin 
737-29A1076.  dated  April  2.  1998.  have  not 
been  accomplished:  Within  90  days  after  the 
effective  date  of  this  AD.  perform  a  one-time 
detailed  visual  inspection  of  wire  bundle 
VV0334  and  the  hydraulic  case  drain  and 
pressure  hoses  for  the  electric  motor  driven 
pump  (EMDP)  for  hydraulic  system  "B"  to 
detect  any  discrepancy  (e.g..  damage  or 
chafing  of  wire  bundle  VV0334  and  the 
hydraulic  case  drain  and  pressure  hoses,  and 
incorrect  separation  between  those 
components),  in  accordance  with  Part  1  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-29A1076, 
Revision  1.  dated  October  21.  1999. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  perform  corrective  actions  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  examination  of  a  specific  structural 
area,  system,  installation,  or  assembly  to 
detect  damage,  failure,  or  irregularity. 
Available  lighting  is  normally  supplemented 
with  a  direct  source  of  good  lighting  at  an 
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intensity  deemed  appropriate  by  the 
inspector.  Inspection  aids  such  as  mirrors, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  certain  Model  737-300,  -400,  and 
-500  series  airplanes  on  which  the  actions 
specified  by  Boeing  Alert  Service  Bulletin 
737-29A1076,  dated  April  2,  1998,  have  been 
accomplished:  Within  90  days  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  of  wire  bundle 
W0334  and  the  hydraulic  case  drain  and 
pressure  hoses  for  the  EMDP  for  hydraulic 
system  "B"  to  detect  any  discrepancy  (e.g., 
damage  or  chafing  of  wire  bundle  W0334  and 
the  hydraulic  case  drain  and  pressure  hoses; 
and  incorrect  separation  between  those 
components),  in  accordance  with  Part  2  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-29A1076, 
Revision  1,  dated  October  21,  1999. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  perform  corrective  actions  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Actions  for  Model  737-600,  -700,  and  -800 
Series  Airplanes 

(c)  For  certain  Model  737-600,  -700,  and 
-800  series  airplanes  on  which  the  actions 
specified  by  Boeing  Alert  Service  Bulletin 
737-29A1077,  dated  March  4,  1999,  have  not 
been  accomplished:  Within  90  days  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  of  wire  bundle 
W5230  and  the  hydraulic  case  drain  and 
pressure  hoses  for  the  EMDP  for  hydraulic 
system  "B"  to  detect  any  discrepancy  (e.g., 
damage  or  chafing  of  the  W5230  wire  bundle 
and  the  hydraulic  case  drain  and  pressure 
hoses;  and  incorrect  separation  between 
those  components)  in  accordance  with  Part  1 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  737-29A1077, 
Revision  1,  dated  October  21,  1999. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  perform  corrective  actions  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(d)  For  certain  Model  737-600,  -700,  and 
-800  series  airplanes  on  which  the  actions 
specified  by  Boeing  Alert  Service  Bulletin 
737-29A1077,  dated  March  4,  1999,  have 
been  accomplished:  Within  90  days  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  of  wire  bundle 
W5230  and  the  case  drain  and  pressure  hoses 
for  the  EMDP  for  hydraulic  system  "B"  to 
detect  any  discrepancy  (e.g.,  damage  or 
chafing  of  the  W5230  wire  bundles  and  the 
hydraulic  case  drain  and  pressure  hoses;  and 
incorrect  separation  between  those 
components),  in  accordance  with  Part  2  of 
Boeing  Alert  Service  Bulletin  737-29A1077. 
Revision  1,  dated  October  21,  1999. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  perform  corrective  actions  in 


accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an      *' 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  inspection  and  corrective  actions 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-29A1076, 
Revision  1,  dated  October  21,  1999;  or  Boeing 
Alert  Service  Bulletin  737-29A1077, 
Revision  1,  dated  October  21.  1999;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained' 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
January  31,  2000. 

Issued  in  Renton,  Washington,  on  January 
7,  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice. 
[FR  Doc.  00-876  Filed  1-13-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-318-AD;  Amendment 
39-11513;  AD  2000-01-15] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
Mark  050  series  airplanes.  For  certain 
airplanes,  this  action  requires 
modification  of  the  electrical  power 
supply  of  the  landing  gear  anti-skid 
unit.  For  certain  airplanes,  this  action 
also  requires  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  provide  the 
flight  crew  with  procediu^s  for 
calculating  the  accelerate-stop  distance 
for  certain  conditions,  and  installation 
of  a  new  ground  idle  stop  assembly  and 
new  placards  on  the  top  cover  of  the 
pedestal,  which  terminates  the 
requirements  for  the  AFM  revision.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  interruption  of  t&e  anti-skid 
system  fimction,  or  inadvertent 
selection  of  reverse  thrust  during  a 
rejected  takeoff.  Either  of  these 
conditions  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  January  31,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  31, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  14,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
318-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Services  B.V.,  P.O.  Box  231.  2150  AE 
Nieuw-Vennep.  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055--1056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
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21.29  of  the  Federal  Aviation 
Regulations  {14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  controllability  of  the 
airplane  as  a  result  of  interruption  of  the 
anti-skid  system  function,  or 
inadvertent  selection  of  reverse  thrust 
during  an  RTO.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously.  This  AD  also  requires  a 
revision  to  the  Limitations  Section  of 
the  FAA-approved  AFM  to  provide  the 
flight  crew  with  procedures  for 
calculating  the  accelerate-stop  distance 
for  certain  conditions. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  Fokker  Model  F27 
Mark  050  series  airplane  equipped  with 
Pratt  &  Whitney  Model  PW127B  engines 
be  imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  16  work  hours  to 
accomplish  the  required  modification  of 
the  electrical  power  supply  of  the 
landing  gear  anti-skid  unit,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,544  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  for  those  airplanes  would  be 
$2,504  per  airplane. 

Should  an  affected  Fokker  Model  F27 
Mark  050  series  airplane,  as  listed  in 
Fokker  Service  Bulletin  SBF50-76-O16, 
dated  December  20,  1996,  be  imported 
and  placed  on  the  U.S.  Register  in  the 


future,  it  would  require  approximately  1 
work  hour  to  accomplish  the  required 
AFM  revision,  at  an  average  labor  rate 
of  $60  per  work  hour.  It  also  would 
require  approximately  1  work  hour  to 
accomplish  the  required  installation  of 
a  new  ground  idle  stop  assembly  and 
new  placards,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $1,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  AD  for  these  airplanes 
would  be  $1,120  per  airplane. 

Determination  of  Rule's  E£fective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-318-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-15  Fokker  Services  B.V.: 

Amendment  39-11513.  Docket  99-NM- 
3 18- AD. 

Applicability:  All  Model  F27  Mark 
050  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  as  a  result  of  interruption  of  the  anti- 
skid system  function,  or  inadvertent  selection 
of  reverse  thfust  during  a  rejected  takeoff, 
accomplish  the  following: 

Modification  for  Certain  Airplanes 

(a)  For  Model  F27  Mark  0.50  series 
airplanes  equipped  with  Pratt  &  Whitney 
Model  PW127B  engines:  Within  12  months 
after  the  effective  date  of  this  AD,  modify  the 
electrical  power  supply  of  the  landing  gear 
anti-skid  unit  in  accordance  with  Fokker 
Service  Bulletin  SBF50-32-O31,  dated 
December  20.  1996. 

Airplane  Flight  Manual  Revision  and 
Installation  For  Certain  Airplanes 

(b)  For  Model  F27  Mark  050  series 
airplanes,  as  listed  in  Fokker  Service  Bulletin 
SBF50-76-016,  dated  December  20,  1996: 
Accomplish  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Correct  the  'available  accelerate-stop 
distance'  as  follows: 

For  dry  runways,  multiply  the  relevant 
figure  by  0.9;  For  wet  runways,  subtract  525 
feet  (160  meters)  from  the  relevant  figure;  and 

For  contaminated  and  slippery  runways, 
subtract  1,181  feet  (360  meters)  ft-om  the 
relevant  figure. 

Additionally,  the  required  accelerate-stop 
distance,  as  calculated  from  the  AFM  for  a 
given  airplane  weight  and  VI  or  Vstop  must 
be  increased  in  accordance  with  the  same 
factors  given  for  available  accelerate-stop 
distance,  as  shown  above." 

(2)  Within  12  months  after  the  effective 
date  of  this  AD,  install  a  new  ground  idle 
stop  assembly  and  new  placards  on  the  top 
cover  of  the  pedestal,  in  accordance  with 
Fokker  Service  Bulletin  SBF50-76-016, 
dated  December  20,  1996.  Following 
accomplishment  of  these  actions,  the  AFM 
revision  required  by  paragraph  (b)(1)  of  this 
AD  may  be  removed  from  the  AFM. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  required  by  paragraphs  (a) 
and  (b)(2)  of  this  AD  shall  be  done  in 
accordance  with  Fokker  Ser\'ice  Bulletin 
SBF50-76-016,  dated  December  20,  1996, 
and  Fokker  Service  Bulletin  SBF50-32-031, 
dated  December  20,  1996;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V..  P.O.  Box  231.  2150  AE  Nieuw- 
Vennep,  the  Netherlands.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directives  1996-149 
(A),  and  1996-150  (A),  both  dated  December 
31,1996. 

(f)  This  amendment  becomes  effective  on 
January  31,  2000. 

Issued  in  Renton,  Washington,  on  January 
7,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc.  00-877  Filed  1-13-O0;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-58-A0;  Amendment 
39-11512;  AD  2000-01-14] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  777 
series  airplanes,  that  requires  the 
replacement  of  fuse  pins  in  the 
attachment  fittings  and  support  fittings 
of  the  main  landing  gear  with  new, 
improved  fuse  pins.  This  amendment  is 
prompted  by  a  report  of  corrosion  of  a 
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request  and  its  rationale  and  has  revised 
this  final  rule  accordingly. 

Request  To  Reference  New  Service 
Information 

One  commenter  requests  that  the 
NPRM  be  revised  to  reference  Boeing 
Service  Bulletin  777-57A0029,  Revision 
1,  dated  August  12,  1999,  as  the  source 
of  service  information  for  the 
accomplishment  of  the  actions  required 
by  this  AD.  (The  NPRM  references 
Boeing  Alert  Service  Bulletin  777- 
57A0029,  dated  December  22.  1998,  as 
the  appropriate  source  of  service 
information.) 

The  FAA  concurs  with  the 
commenter's  request.  Since  the  issuance 
of  the  NPRM,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  777- 
57A0029,  Revision  1.  The  FAA  has 
determined  that  Revision  1  of  the 
service  bulletin  adds  no  new 
requirements,  but  provides  clarification 
of  some  instructions,  which  will  assist 
operators  in  accomplishing  the 
requirements  of  this  AD.  Therefore,  the 
FAA  has  revised  paragraph  (a)  of  the 
final  rule  to  reference  Boeing  Service 
Bulletin  777-5 7A0029,  Revision  1,  in 
addition  to  the  original  issue  of  Boeing 
Alert  Service  Bulletin  777-57A0029,  as 
appropriate  sources  of  service 
information. 

In  addition,  the  FAA  finds  that 
Revision  1  of  the  service  bulletin 
eliminates  one  airplane  from  the 
effectivity  listing.  (The  intent  of  the 
service  bulletin  was  accomplished  on 
that  airplane  during  production.) 
Therefore,  the  applicability  of  this  final 
rule  has  been  revised  to  state  that  this 
AD  is  applicable  to  airplanes  listed  in 
Boeing  Service  Bulletin  777-57A0029, 
Revision  1 ,  rather  than  airplanes  listed 
in  the  original  issue  of  Boeing  Alert 
Service  Bulletin  777-57A0029  (as 
proposed  in  the  NPRM).  The  FAA  finds 
that  this  revision  does  not  necessitate 
reopening  the  comment  period,  because 
it  is  relieving  in  nature  (the  change 
reduces  the  applicability  of  this  AD  by 
one  airplane).  Also,  one  airplane  has 
been  subtracted  from  the  number  of 
affected  airplanes  in  the  worldwide 
fleet,  as  stated  in  the  cost  impact  section 
of  the  preamble  of  this  final  rule. 

Request  To  Revise  Compliance  Time 

One  commenter  requests  that  the  FAA 
revise  the  compliance  threshold  of  this 
AD  from  48  months  since  date  of 
manufacture  to  1.500  days  since  the 
delivery  date  of  the  airplane.  The 
commenter  states  that  1,500  days  would 
better  align  with  operators'  scheduled 
maintenance  intervals.  The  commenter 
also  states  that  '"date  of  manufacture'  is 
ill-defined." 


The  FAA  does  not  concur  with  the 
commenter's  requests.  The  FAA  finds 
that  there  is  no  technical  justification 
for  chemging  the  threshold  from  48 
months  to  1,500  days,  as  the  commenter 
requests.  In  developing  an  appropriate 
compliance  time  for  this  AD.  the  FAA 
considered  not  only  the  manufacturer's 
recommendation  in  the  service  bulletin, 
but  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition.  The  FAA  finds  a  compliance 
time  of  48  months  since  date  of 
manufacture  or  18  months  after  the 
effective  date  of  the  AD,  whichever 
occurs  later,  for  initiating  the  required 
actions  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  In  addition,  the 
FAA  points  out  that  the  compliance 
time  proposed  in  the  NPRM  is 
essentially  the  same  as  that 
recommended  by  the  manufacturer  in 
the  service  bulletin  (48  months  after 
delivery  or  18  months  after  receipt  of 
the  service  bulletin,  whichever  is  later). 
With  regard  to  referring  to  the  delivery 
date  of  the  airplane,  rather  than  the  date 
of  manufactiue,  the  FAA  finds  that  there 
is  no  technical  justification  for  such  a 
change.  The  FAA  refers  to  "date  of 
manufacture"  rather  than  "delivery 
date"  of  an  airplane  because  the 
airplane  may  not  be  "delivered"  until 
long  after  it  is  manufactured.  Also,  the 
date  of  manufacture  can  be  readily 
discovered  through  the  serial  number  of 
the  airplane.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  tlie 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined' that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  162  Model 
777  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  34  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  between  5  and  39  work 
hours  per  airplane  to  accomplish  the 
requfred  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  between  $3,090 
and  $8,710  per  afrplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
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between  $3,390  and  $11,050  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-14  Boeing:  Amendment  39-11512. 
Docket  99-NM-58-AD. 
Applicability:  Model  777  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  777- 


57A0029.  Revision  1.  dated  August  12.  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  At)  is  affef.ted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complioiice:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  and  subsequent 
fracture  of  the  fuse  pins  in  the  main  landing 
gear  attachment  and  support  fittings,  which 
could  result  in  collapse  of  the  main  landing 
gear  and  the  loss  of  the  inboard  flap  and 
spoilers,  accomplish  the  following: 

Replacement 

(a)  Within  48  months  since  date  of 
manufacture,  or  18  months  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
replace  the  main  landing  gear  fuse  pins  with 
new,  improved  fuse  pins  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-57A0029, 
dated  December  22,  1998:  or  Boeing  Service 
Bulletin  777-57A0029,  Revision  1,  dated 
August  12,  1999. 

Spares 

(b)  As  of  the  gffective  date  of  this  AD,  no 
person  shall  install  a  main  landing  gear  fuse 
pin  having  part  number  112W1728-1. 
112VV1728-3,  or  115W1670-1  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACQ. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Ser\'ice  Bulletin  777- 
57A0029,  dated  December  22,  1998;  or 
Boeing  Service  Bulletin  777-57A0029, 
Revision  1,  dated  August  12, 1999.  This 


incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  532(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  VAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

(t)  This  amendment  becomes  effective  on 
February  18,  2000. 

Issued  in  Renton.  Washington,  on  fanuary 
7,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  00-878  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  29899;  Amdt.  No.  420] 

IFR  Attitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  {FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needted  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  February  24. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  {AMCAFS^20). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  {Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  {14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
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the  changeover  pfiints 
Federal  airways, 
routes  as  prescribed 

The  Rule 


(COPs)  for 
Bt  routes,  or  direct 
in  part  95. 


The  specified 
used  in  conjuncti  }n 
changeover  point  i 
ensure  navigation 
adequate  for  safe 
free  of  frequency 
reasons  and 
the  need  for  this 
matters  of  flight 
efficiency  in  the 
System,  are  relatejd 
aeronautical  c 
the  user,  and  pro^ 
efficient  use  of 
In  addition,  those 
circumstances  rec  uire 
amendment  effect  i 
scheduled  charti 
of  the  flight  inforihation 
timely  availabilit 
effective  date  of 
those  considerat 
close  and  immediate 


altitudes,  when 
with  the  prescribed 
for  those  routes, 
aid  coverage  that  is 
light  operations  and 
nterference.  The 

that  create 
i  mendment  involve 
s  ifety  and  operational 
r  lational  Airspace 
to  published 
that  are  essential  to 
ide  for  the  safe  and 
!  navigable  airspace, 
various  reasons  or 

making  this 
ve  before  the  next 
and  publication  date 

to  assure  its 
to  the  user.  The 
amendment  reflects 
In  view  of  the 
relationships 


circu  nstances  '■ 


t  lis  , 
i(  ns. 


between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C.  on  January  14, 
2000. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  February  24,  2000. 

PART  95— {AMENDED] 

1 .  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  420  effective  date:  February  24,  2000] 


From 

To 

MEA 

§95.6001    Victor  Routes— U.S. 
§95.6001    VOR  Federal  Airway  1  Is  Amended  to  Read  in  Part 

> 

Inlet,  SC  FIX 

Plann,  SC  FIX 

2000 

§95.6005    VOR  Federal  Airway  5  is  Amended  to  Read  in  Part 

McMin,  TN  FIX  

Hamrje,  TN  FIX  

*6000 

•3700— MOCA 
Hamne.  TN  FIX  

Bowling  Green.  KY  VORTAC 

*2800 

•2300— MOCA 

§95.6006    VOR  Federal  Airway  6  is  Amended  to  Read  in  Part 

Selinsgrove,  PA  VO 
•5000-MRA 
••3300— MOCA 

JTAC  

•Snowy,  PA  FIX  

*5000 

* 

§95.6012    VOR  Federal  Airway  12  is  Amended  to  Read  In  Part 

Newcomerstown,  Ot 

VOR/DME  

Allegfieny,  PA  VOR/DME  

3300 

§95.6016    VOR  Federal  Airway  16  is  Amended  to  Read  in  Part 

Pulaski,  VA  VORTAi 

/    

Roanoke,  VA  VORTAC  

5300 

§95.6020    VOR  Federal  Ainvay  20  is  Amended  to  Read  in  Part 

Prove,  NC  FIX  

Leaks,  NC  FIX  

3500 

Leaks,  NC  FIX 

Soutfi  Boston,  VA  VORTAC  

3000 

§95.6029    VOR  Federal  Airway  29  is  Amended  to  Read  in  Part 

Dupont,  DE  VORTA 

■* 

Modena,  PA  VORTAC 

•6000 

•1700— MOCA 

§95.6039    VOR  Federal  Airway  39  is  Amended  to  Read  in  Part 

Stuby,  CT  FIX  

Ctiester,  MA  VOR/DME 

*  4000 
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[Amendment  420  effective  date:  February  24,  2000] 


From 


Paleo,  MD  FIX 

Agard,  MD  FIX  

Speak,  MD  FIX 

Sea  Isle,  NJ  VORTAC 
•1500— MOCA 


Patuxent,  MD  VORTAC  .... 
Lancaster,  PA  VORTAC  .. 
Hails,  PA  FIX 

•5000— MRA 

Snowy,  PA  FIX 

Pawling,  NY  VOR/DME 

Kennebunk,  ME  VORTAC 

*  1600— MOCA 
Brnns,  ME  FIX 


Greensboro,  NC  VORTAC 

Roanoke,  VA  VORTAC  

•eOOO— MRA 


Norwich,  CT  VOR/DME 


Sea  Isle,  NJ  VORTAC 

Avalo,  NJ  FIX  

Harbo,  NJ  FIX  

Drift,  NJ  FIX  


Belay,  MD  FIX  

*750O— MRA 
Bains,  MD  FIX  

•7500— MRA 
Elude,  MD  FIX  ...., 

Brief,  NJ  FIX 

Leeah,  NJ  FIX  


Modena,  PA  VORTAC 
*  1700— MOCA 


Franklin,  VA  VORTAC 


McMin,  TN  FIX  

•3700— MOCA 
Harme,  TN  FIX  

•2300— MOCA 


To 


§95.6044    VOR  Federal  Airway  44  is  Amended  to  Read  in  Part 


Agard,  MD  RX  

Speak,  MD  FIX  

Sea  Isle,  NJ  VORTAC 
Karrs,  NJ  FIX  


§95.6093    VOR  Federal  Airway  93  is  Amended  to  Read  in  Part 


Graco,  MD  FIX 

Hails,  PA  FIX 

•Snowy,  PA  FIX  

Lytel,  PA  FIX 

Chester,  MA  VOR/DME 
Brnns,  ME  FIX  

Razzr,  MD  FIX  


§95.6103    VOR  Federal  Airway  103  is  Amended  to  Read  in  Part 


Henby,  VA  FIX 
*Natts,  WV  FIX 


§95.6130    VOR  Federal  Airway  130  is  Amended  to  Read  in  Part 


Minnk,  Rl  FIX 


§95.6139    VOR  Federal  Airway  139  is  Amended  to  Read  in  Part 


Avalo,  NJ  FIX  . 
Harbo,  NJ  FIX 
Drift,  NJ  FIX  ... 
Manta,  NJ  FIX 


§95.6166    VOR  Federal  Airway  166  is  Amended  to  Read  in  Part 


•Bains,  MD  FIX  

•Elude,  ^D  FIX 

Dupont,  DE  VORTAC  . 

Leeah,  NJ  FIX 

Sea  Isle,  NJ  VORTAC 


§95.6170    VOR  Federal  Airway  170  is  Amended  to  Read  in  Part 


Dupont,  DE  VORTAC 


§95.6189    VOR  Federal  Airway  189  is  Amended  to  Read  in  Part 


Hopewell,  VA  VORTAC 


§95.6243    VOR  Federal  Airway  243  is  Amended  to  Read  in  Part 


Harme,  TN  FIX  

Bowling  Green.  KY  VORTAC 


§95.6260    VOR  Federal  Airway  260  is  Amended  to  Read  in  Part 


Hopewell,  VA  VORTAC  Franklin,  VA  VORTAC 


§95.6268    VOR  Federal  Airway  268  is  Amended  to  Read  in  Part 


Avalo,  NJ  FIX Harbo,  NJ  FIX 

Harbo,  NJ  FIX  I  Drift,  NJ  FIX  ... 


MEA 


13500 

13000 

7000 

•6000 


1900 
3400 
4000 

4000 
4000 
•3000 

3000 


3500 
5600 


2000 


4500 

6000 

7500 

12000 


2000 

2000 

2000 
7000 
3000 


•6000 


3000 


•6000 
•2800 


3000 


6000 
7500 


•<!» 
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Revisions  to  IFR  Altitudes  and  Changeover  Points— Continued 

[Amendment  420  effective  date:  February  24,  2000] 


From 


To 


MEA 


Drift,  NJ  FIX 


Manta,  NJ  FIX 


12000 


§95.6284    VOR  Federal  Airway  284  is  Amended  to  Read  In  Part 


Sea  Isle,  NJ  VOI ITAC 
•150a-f\^O<iA 

Azxew,  NJ  FIX 
•1600— MO<lA 


Azxew,  NJ  FIX  

Cedar  Lake,  NJ  VORTAC 


•2500 
•2500 


§95.6308    VOR  Federal  Airway  308  is  Amended  to  Read  in  Part 


Sea  Isle,  NJ  VOIjlTAC 
Avalo,  NJ  FIX  . 
Hartx),  NJ  FIX 
Drift,  NJ  FIX  ... 


Avalo,  NJ  FIX  . 
Hartx),  NJ  FIX 
Drift.  NJ  FIX  ... 
Manta,  NJ  FIX 


4500 

6000 

7500 

12000 


§95.6378    VOR  Federal  Airway  378  is  Amended  to  Read  in  Part 


Belay,  MD  FIX 
Troyz,  MD  FIX 
Nuggy.  PA  FIX 
•2000— M0<IA 


Troyz,  MD  FIX  

Nuggy,  PA  FIX  

Modena.  PA  VORTAC 


9500 

7500 

•6000 


§95.6413    VOR  Federal  Airway  413  is  Amended  to  Read  in  Part 


Ironwood,  Ml  VO  RTAC 
•10000— MF  A 


•Russh,  Wl  FIX 


8000 


§95.6440    VOR  Federal  Airway  440  is  Amended  to  Read  in  Part 


Winor,  AK  FIX 


•4000— M0<  A 


McGratfi,  AK  VORTAC 

BE  BND  

NW  BND  


•10000 
•5000 


§95.6495    VOR  Federal  Airway  495  is  Amended  to  Read  in  Part 


Corvallis,  OR  VdR/DME 
•3400— M0(  A 


Newberg,  OR  VORTAC 


•4000 


§95.6510    VOR  Federal  Airway  510  is  Amended  to  Read  in  Part 


Anvik,  AK  NDB/C  ME 


*620(>— M04A 
Abear,  AK  FIX 

•6200— MOCtA 
McGratti,  AK  VO  RTAC 


•8600— MC/  Winor  FIX  E  BND 
••4000— MOPA 
Klart,  AK  FIX 


•2500— M0<  ;a 


Abear,  AK  FIX 

E  BND 

W  BND  .... 


McGrath,  AK  VORTAC 


•Winor,  AK  FIX 
SE  BND  ... 
NW  BND  .. 


Big  Lake,  AK  VORTAC 

WBND 

E  BND 


•10000 
•9000 

•10000 


•10000 
•5000 


•10000 
•6000 


§95.6603    VOR  Federal  Airway  603  is  Added  to  Read 


Elfee,  AK  NDB 


Dillingham,  AK  VOR/DME 


§95.6617    VOR  Federal  Airway  617  is  Added  to  Read 

e- 

Johnstone  Point,  AK  VORTAC  


2700 


Homer.  AK  VORtAC 

•8600— MO<  ;a 


•12000 


§95.6621    VOR  Federal  Airway  621  is  Added  to  Read 


Atqasuk,  AK  ND  i 


Barrow,  AK  VORTAC 


2000 
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From 


To 


MEA 


MAA 


§95.7001     Jet  Routes 
§95.7189    Jet  Route  No.  189  is  Amended  to  Read  in  Part 


Klamath  Falls,  OR  VORTAC  I  Battle  Ground,  WA  VORTAC 

#MEA  is  established  with  a  gap  in  navigation  signal  coverage 


*19000 


45000 


§95.8003    VOR  Federal  Airway  Changeover  Points  Airway  Segment  V-16  is  Amended  to  Add  Changeover  Point 


To 

Changeover  points 

From 

Distance 

From 

Pulaski  VA  VORTAC 

Roanoke,  VA  VORTAC  

10 

Pulaski 

V-603  is  Amended  to  Add  Changeover  Point 


Elfee.  AK  NDB 


Dillingham,  AK  VOR/DME 


207 


Etfee 


V-617  is  Amended  to  Add  Changeover  Point 


Homer,  AK  VORTAC 


Johnstone  Point,  AK  VORTAC 


63 


Homer 


§95.8005    Jet  Routes  Changeover  Points  Airway  Segment  J-189  Is  Amended  to  Modify  Changeover  Point 


Klamath  Falls,  OR  VORTAC 


Battle  Ground,  WA  VORTAC 


78 


Klamath 
Falls 


#MEA  is  established  with  a  gap  in  navigation  signal  covera 


[FR  Doc.  00-933  Filed  1-13-O0;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 125 

[Docket  No.  FAA-1 999-61 40;  Amendment 
Nos.  121-271  and  125-32] 

RIN  2120-AG88 

Revisions  to  DIgitai  Fiight  Data 
Recorder  Requirements  for  Airbus 
Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule;  correction. 

summary:  The  FAA  published  a  final 
rule  in  the  Federal  Register  on  August 
24,  1999,  {64  FR  46117).  The  rule 


amended  the  flight  data  recorder 
regulations  by  adding  language  to  allow 
certain  Airbus  airplanes  to  record 
certain  data  parameters  using  resolution 
cuid  sampling  requirements  that  differed 
slightly  from  the  regulation.  This 
document  makes  certain  corrections  to 
Appendix  E  to  Part  125,  Airplane  Flight 
Recorder  Specifications. 

EFFECTIVE  DATE:  August  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
E.  Davis,  Air  Carrier  Operations  Branch 
(AFS-201),  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8166. 

SUPPLEMENTARY  INFORMATION:  On  August 
24,  1999,  the  FAA  published  an 
amendment  to  the  flight  data  recorder 
requirements  of  14  CFR  Parts  121  and 
125  (64  FR  46117).  In  the  amendment  to 
Appendix  E  to  Part  125,  Airplane  Flight 


Recorder  Specifications,  one  parameter 
listing  was  inadvertently  omitted.  This 
action  corrects  that  omission. 

Correction 

In  FR  Doc.  99-21783,  published  on 
August  24, 1999  (64  FR  46117),  make 
the  following  correction: 

On  page  46122,  third  column,  in 
Appendix  E  to  Part  125,  Airplane  Flight 
Recorder  Specifications,  insert 
parameter  21,  in  numerical  order,  to 
read  as  follows: 


Appendix  E  to  Part  125— Airplane 
Flight  Recorder  Specifications 

The  recorded  values  must  meet  the 
designated  range,  resolution,  and 
accuracy  requirements  during  dynamic 
and  static  conditions.  All  data  recorded 
must  be  correlated  in  time  to  within  one 
second. 


Parameters 


Range 


Accuracy 

(sensor 

input) 


Seconds 
per  sam- 
pling 
interval 


Resolution 


Remarks 


21.  Leading  Edge  Flap  or  Cockpit  Control  Selection  '^ 
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2000. 
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I.  Statutory  Background 

Under  section  513  of  the  act  (21 
U.S.C.  360c),  FDA  must  classify  devices 
into  one  of  three  regulatory  classes: 
Class  I,  class  II.  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amoimt  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  1976 
amendments  (Public  Law  94-295),  as 
amended  by  the  SMDA  (Public  Law 
101-629),  devices  are  to  be  classified 
into  class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
ensine  safety  and  effectiveness;  into 
class  n  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  II  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device,  or  is  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976  (generally  referred 
to  as  postamendments  devices)  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations,  part  807  (21 
CFR  part  807),  require  persons  who 
intend  to  market  a  new  device  to  submit 
a  premarket  notification  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
substantially  equivalent  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval.  Unless 
exempted  from  premarket  notification 
requirements,  persons  may  not  market  a 
new  device  under  section  510(k)  of  the 
act,  unless  they  receive  a  substantial 
equivalence  order  from  FDA  or  an  order 
reclassifying  the  device  into  class  I  or 
class  II,  under  section  513(f)  of  the  act. 

On  November  21,  1997,  the  President 
signed  FDAMA  into  law  (Public  Law 


105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  section  510(1)  to  the 
act.  Under  section  206  of  FDAMA,  new 
section  510(1)  of  the  act  became  effective 
on  February  19,  1998.  New  section    ' 
510(1)  of  the  act  provides  that  a  class  I 
device  is  exempt  from  the  premarket 
notification  requirements  imder  section 
510(k)  of  the  act,  unless  the  device  is 
intended  for  a  use  which  is  of 
substantial  importance  in  preventing 
impairment  of  human  health  or  it 
presents  a  potential  unreasonable  risk  of 
illness  or  injury.  This  document  refers 
to  devices  that  FDA  believes  meet  these 
criteria  as  "reserved."  FDA  has 
evaluated  all  class  I  devices  to 
determine  which  device  types  should  be 
subject  to  premarket  notification 
requirements. 

In  developing  the  list  of  reserved 
devices,  the  agency  considered  its 
experience  in  reviewing  premarket 
notifications  for  these  device  types, 
focusing  on  the  risk  inherent  with  the 
device  and/or  the  disease  being  treated 
or  diagnosed.  FDA  believes  that  the 
devices  listed  as  reserved  are  intended 
for  a  use  that  is  of  substantial' 
importance  in  preventing  impairment  of 
human  health  or  present  a  potential 
unreasonable  risk  of  illness  or  injury. 

n.  Limitations  on  Exemptions 

FDA  believes  that  the  generic  types  of 
class  I  devices  listed  herein,  in  addition 
to  a  vast  majority  of  class  I  devices 
previously  exempted,  should  be  exempt 
from  the  premarket  notification 
requfrements  under  section  510(1)  of  the 
act.  FDA  further  believes,  however,  that 
these  generic  device  categories  should 
be  exempt  only  to  the  extent  that  they 
have  existing  or  reasonably  foreseeable 
characteristics  of  commercially 
distributed  devices  within  that  generic 
type  or,  in  the  case  of  in  vitro  diagnostic 
devices  (IVD's),  only  to  the  extent  that 
misdiagnosis  as  a  result  of  using  the 
device  would  not  be  associated  with 
high  morbidity  or  mortality.  FDA 
believes  that  certain  changes  to  devices 
within  a  generic  device  tj'pe  that  is 
generally  exempt  may  make  the  device 
intended  for  a  use  that  is  of  substantial 
importance  in  preventing  impairment  of 
human  health  or  may  make  the  device 
present  a  potential  unreasonable  risk  of 
illness  or  injury.  Accordingly,  devices 
changed  in  this  manner  would  fall 
within  the  reserved  criteria  xmder 
section  510(1)  of  the  act  and  would 
require  premarket  notification. 

FDA  believes  that  devices  that  have 
different  intended  uses  than  legally 
marketed  devices  in  that  generic  device 
type  present  a  potential  unreasonable 
risk  of  illness  or  injury  because  their 
safety  and  effectiveness  characteristics 
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are  unknown.  Moreover,  FDA  believes 
that  IVD's  are  intended  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health  or  present 
a  potential  imreasonable  risk  of  illness 
or  injury,  if  misdiagnosis,  as  a  result  of 
using  the  device,  could  result  in  high 
morbidity  or  mortality. 

Accordingly,  because  FDA  believes 
that  devices  incorporating  the 
characteristics  described  above  fit 
within  the  reserved  criteria  under 
section  510(1)  of  the  act,  FDA  considers 
any  class  I  device  to  be  subject  to 
premarket  notification  requirements  if 
the  device:  (1)  Has  £ui  intended  use  that 
is  different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device  (e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  instead  of  use  by  health  care 
professionals);  or  (2)  operates  using  a 
different  fundamental  scientific 
technology  than  that  used  by  a  legally 
marketed  device  in  that  generic  type  of 
device  (e.g.,  a  surgical  instrument  cuts 
tissue  with  a  laser  beam  rather  than 
with  a  sharpened  metal  blade,  or  an  IVD 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization  or 
amplification  technology  rather  than 
culture  or  immunoassay  technology);  or 
(3)  is  an  in  vitro  device  that  is  intended: 
(a)  For  use  in  the  diagnosis,  monitoring, 
or  screening"  of  neoplastic  diseases  with 
the  exception  of  immunohistochemical 
devices;  (b)  for  use  in  screening  or 
diagnosis  of  familial  and  acquired 
genetic  disorders,  including  inborn 
errors  of  metabolism;  (c)  for  measuring 
an  analyie  that  serves  as  a  surrogate 
marker  for  screening,  diagnosis,  or 
monitoring  life  threatening  diseases 
such  as  acquired  immune  deficiency 
syndrome  (AIDS),  chronic  or  active 
hepatitis,  tuberculosis,  or  myocardial 
infarction  or  to  monitor  therapy;  (d)  to 
assess  the  risk  of  cardiovascular 
diseases;  (e)  for  use  in  diabetes 
management;  (f)  to  identify  or  infer  the 
identity  of  a  microorganism  directly 
from  clinical  material;  (g)  for  detection 
of  antibodies  to  microorganisms  other 
than  immunoglobulin  G  (IgG)  and  IgG 
assays  when  the  results  are  not 
qualitative,  or  are  used  to  determine 
immunity,  or  the  assay  is  intended  for 
use  in  matrices  other  than  serum  or 
plasma;  (h)  for  noninvasive  testing  as 
defined  in  §  812. 3(k)  (21  CFR  812. 3(k)); 
and  (9)  for  near  patient  testing  (point  of 
care).  FDA  is  revising  §§862.9,  864.9, 
and  866.9  (21  CFR  862.9,  864.9,  and 
866.9)  to  incorporate  these  revised 
limitations  on  exemptions  for  IVD's. 
FDA  believes  that  these  limitations,  for 


the  reasons  described  previously,  are 
appropriate  for  IVD's. 

FDA  is  also  amending  all  current 
limitations  on  exemptions  sections  (21 
CFR  862.9,  864.9,  866.9,  868.9,  870.9, 
872.9,  874.9,  876.9,  878.9,  880.9,  882.9, 
884.9,  886.9,  888.9,  890.9,  and  892.9)  in 
two  ways.  First,  the  limitations  language 
clarifies  that  these  limitations  apply  to 
class  II,  as  well  as  class  I  devices.  On 
January  21,  1998  (63  FR  3142),  FDA 
published  a  list  of  exempted  class  II 
devices,  subject  to  certain  limitations. 
Under  section  510(m)(l)  of  the  act,  as 
added  by  FDAMA,  FDA  was  provided 
the  authority  to  exempt  these  class  II 
devices  from  premarket  notification 
upon  issuemce  of  a  notice.  FDA  codified 
these  exemptions,  including  the 
limitations  described  in  the  January  21, 
1998,  Federal  Register  notice,  by 
issuance  of  a  final  rule  on  November  3, 
1998  (63  FR  59222). 

The  limitations  language  in  this 
document  for  class  I  devices  is  identical 
to  those  limitations  for  class  II  devices 
that  became  effective  on  January  21, 
1998.  Accordingly,  the  limitations 
sections  state  that  the  scope  of  these 
limitations  apply  to  class  II,  as  well  as 
class  I  devices. 

Second,  FDA  is  amending  the 
limitations  language  to  state  that 
premarket  notifications  must  be 
submitted  for  class  I  exempt  devices  if 
the  intended  use  is  different  than  the 
"legally  marketed  devices  in  that 
generic  type."  Currently,  the  limitations 
in  each  classification  regulation  (e.g., 
§§862.9,  864.9,  etc.)  state  that 
manufacturers  must  submit  premarket 
notifications  for  class  I  exempt  devices 
when  "[t]he  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28,  1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;".  Devices  that  have  an 
intended  use  that  differs  from  any 
legally  marketed  device  are  not  exempt 
because  those  devices  present  a 
potential  unreasonable  risk  of  illness  or 
injury  because  their  safety  and 
effectiveness  characteristics  are 
unknown.  Manufacturers  of  such 
devices  must  submit  a  premarket 
notification  and  the  agency  will 
determine  if  they  are  substantially 
equivalent  to  other  legally  marketed 
devices  in  that  generic  device  type. 

In  addition  to  the  general  limitations 
on  exemptions  applicab.le  to  all  class  I 
devices  that  are  described  previously, 
certain  devices  within  a  generic  class 
also  remain  subject  to  the  premarket 
notification  requirements  because  they 
either  are  intended  for  a  use  that  is  of 
substantial  importance  in  preventing 


impairment  of  human  health  or  they 
present  a  potential  unreasonable  risk  of 
illness  or  injury.  For  example, 
elsewhere  in  this  document,  FDA  states 
that  liquid  bandages  are  generally 
exempt  from  the  premarket  notification 
requirements,  but  a  subcategory  of  those 
devices,  those  intended  for  treatment  of 
burns  and  other  open  wounds,  remains 
subject  to  the  premarket  notification 
requirements.  FDA  believes  that  liquid 
bandages  intended  for  bums  and  other 
open  wounds  should  remain  subject  to 
this  requirement  because  they  are  of 
substantial  importance  in  preventing 
impairment  of  human  health  by  helping 
to  prevent  infections. 

FDA  also  advises  that  an  exemption 
from  the  requirement  of  premarket 
notification  does  not  mean  that  the 
device  is  exempt  from  any  other 
statutory  or  regulatory  requirements, 
unless  such  exemption  is  explicitly 
provided  by  order  or  regulation. ' 

The  limitations  in  each  classification 
regulation  apply  to  the  premarket 
notification  exemptions  for  each  generic 
device  classifiedjn  each  section.  In 
addition  to  mentioning  the  limitations 
generally  in  each  classification 
regulation,  FDA  specifically  states  in  the 
classification  sections  for  each  generic 
device  that  is  newly  exempted  under 
section  510(1)  of  the  act  that  the 
exemptions  are  subject  to  limitations. 
For  example,  with  this  regulation 
§  862.1200  states  that  the  corticosterone 
test  system  "is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9."  (Emphasis  added.) 
FDA  is  adding  this  language  specifically 
referring  to  the  limitations  language  for 
clarity  and  convenience. 

Incnvidual  device  classification 
sections  that  have  been  codified 
previously  that  are  exempt  from 
premarket  notification  requirements, 
subject  to  limitations,  do  not 
specifically  refer  to  the  general 
limitations  section.  For  these 
classifications,  FDA  intends  to  codify 
language  in  the  near  future  that  will 
mention  the  limitations  sections  in  each 
device  classification. 

in.  Analysis  of  Comments 

In  the  Federal  Register  of  February  2, 
1998  (63  FR  5387),  FDA  published  a  list 
of  devices  it  considered  reserved  and 
that  require  premarket  notification  and 
a  list  of  devices  it  believed  met  the 
exemption  criteria  in  FDAMA.  FDA 
invited  comments  on  the  February  2, 
1998,  notice. 

In  the  Federal  Register  of  November 
12,  1998  (63  FR  63222),  after  reviewing 
the  comments  submitted  on  the 
February  2,  1998,  Federal  Register 
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notice,  FDA  pro  losed  to  designate 
which  devices  r  (quire  premarket 
notification,  ant  which  are  exempt, 
subject  to  limita  ions,  under  notice  and 
comment  rulem;  Jcing  proceedings  under 
new  section  510  1)  of  the  act.  FDA 
received  four  co  nraents  in  response  to 
the  proposed  ru  e.  The  following  is 
FDA's  response  ;o  those  comments. 

1.  One  comme  nt  in  regard  to 
unscented  mensxual  pads  (§884.5435) 
(21  CFR  884.543  5))  stated  that:  (1) 
Interlabial  pads  io  not  contact  vaginal 
tissue;  (2)  interli  bial  pads  should  not  be 
grouped  with  re'  isable  menstrual  pads 
in  the  regulatior  because  they  have 
different  risks;  aid  (3)  the  term 
"intralabial"  is  i  ot  accurate  and  the 
correct  nomencl  Jture  is  "interlabial." 

Both  interlabii  il  pads  and  reusable 
pads  are  types  o  unscented  menstrual 
pads  that  meet  t  le  reserved  criteria, 
and,  therefore,  n  lUst  meet  the  premarket 
notification  requ  irements.  Other  types 
of  unscented  me  nstrual  pads  are 
exempt.  Althouj  h  FDA  agrees  that 
interlabial  pads  do  not  contact  vaginal 
tissue  and  that  ii  tterlabial  pads  present 
different  risks  th  an  reusable  menstrual 
pads,  both  types  of  pads  still  meet  the 
reserved  criteria  FDA  did  not  group 
these  types  of  pa  ds  as  reserved  devices 
because  they  ha<  the  same  risks  but  has 
determined  both  need  to  undergo 
premarket  revie\  /  based  on  their  risks 
independently.  '.  "DA  agrees  that  the  term 
the  term  "interlabial"  is  more 
appropriate  thar  the  term  "intralabial" 
and  is  using  the  :erm  "interlabial"  in 
the  final  rule  an(  I  §  884.5435. 

2.  Another  coi  iment  requested 
clarification  of  t  >e  scope  of  the 
classification  an  i  exemption  of  the 
blood  bank  cent  ifuge  for  in  vitro 
diagnostic  use  (<  864.9275  (21  CFR 
864.9275)).  Mor«  specifically,  the 
comment  asked  vhether  centrifuges 
used  to  separate  whole  blood  into  its 
component  parti  for  eventual 
transfusion  to  pj  tients  are  exempt  fi-om 
premarket  notifi  ;ation. 

Section  864.9;  75  applies  to  the  small 
tabletop  centrifu  ^es  used  to  spin  down 
test  tubes  of  blo(  d  samples  used  in 
immunohemato  ogy  tests.  This 
classification  do  5S  not  include  a 
centrifuge  used  i  o  separate  or  prepare 
blood  componer  ts  for  transfusion, 
which  is  classifi  ;d  in  class  II  as  an 
autotransfusion  ipparatus  (21  CFR 
868.5830)  and  is  subject  to  premarket 
notification  reqii  irements. 

3.  One  comme  nt  requested 
clarification  abo  it  how  the  "Limitations 
to  exemption"  a  jply  to  a  device  labeled 
for  general  use,  :  uch  as  21  CFR 
862.2300  Colorii  neter,  photometer,  or 
spectrophotome  er  for  clinical  use  or  21 
CFR  862.2560  F,  uorometer  for  clinical 


use.  Section  862.9(c)  states  the 
exemption  from  510(k)  of  the  act  does 
not  apply  if  the  device  is  intended,  "for 
measuring  an  analyte  that  serves  as  a 
surrogate  marker  for  screening, 
diagnosis,  or  monitoring  life-threatening 
diseases  such  as  acquired  immune 
deficiency  syndrome  (AIDS),  chronic  or 
active  hepatitis,  tuberculosis,  or 
myocardial  infarction  or  to  monitor 
therapy." 

The  "Limitations  to  exemption"  refer 
to  the  device,  as  labeled.  If  the  device 
has  been  labeled  as  a  general  purpose 
device,  and  was  exempt,  and  it  is  now 
to  be  labeled  for  a  specific  indication, 
such  as  cytomegalovirus,  a  new  510(k) 
must  be  submitted  and  cleared  before 
that  specific  indication  can  be  marketed. 

4.  One  comment  regarding  the 
"Limitations  to  exemption"  objected  to 
the  revocation  of  the  premarket 
notification  exemption  for  the 
cardiopulmonary  bypass  accessory 
equipment  involving  an  electrical 
connection  to  the  patient  prior  to  up- 
classifying  them  into  class  11  in  order  to 
comply  with  the  performance  standard 
for  cables  and  leads.  The  comment 
stated  that  many  of  the 
cardiopulmonary  bypass  devices  did  not 
involve  a  cable  or  lead. 

FDA  has  reviewed  the  devices  that 
fall  under  this  regulation  and  agrees  that 
many  of  the  devices  do  not  involve 
electrical  connections  to  the  patient.  On 
August  9,  1999  (64  FR  43114),  FDA 
published  a  proposed  rule  to  reclassify 
three  devices  into  class  II  in  order  to 
make  them  subject  to  the  performance 
standard  for  electrode  lead  wires  and 
patient  cables.  These  three  devices  are: 
(1)  Cardiopulmonary  bypass  accessory 
equipment  that  involves  an  electrical 
connection  to  the  patient,  (2)  the 
goniometer  device,  and  (3)  the  electrode 
cable.  Under  this  proposal, 
cardiopulmonary  bypass  accessory 
equipment  that  does  not  involve  an 
electrical  connection  to  the  patient 
would  remain  in  class  I  and  would  be 
exempt  from  the  premarket  notification 
requirements.  Because  FDA  believes 
that  compliance  with  the  performance 
standard  for  electrode  lead  wires  and 
patient  cables  would  provide  adequate 
assurance  of  the  safety  and  effectiveness 
of  these  devices,  the  proposal  provides 
that  these  devices  would  be  exempt 
from  the  premarket  notification 
requirements. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  that  it  is 
withdrawing  the  proposed  rules  to 
revoke  the  exemptions  from  premarket 
notification  for  cardiopulmonary  bypass 
accessory  equipment  and  the  electrode 
cable.  Under  existing  21  CFR  870.4200 
(cardiopulmonary  bypass  accessory 


equipment)  and  21  CFR  890.1175 
(electrode  cable),  thes'e  devices  are 
exempt  from  the  premarket  notification 
requirements.  These  exemptions  will 
remain  in  effect.  FDA  expects  to  finalize 
the  August  9,  1999,  proposed  rule  to 
make  these  devices  class  II  shortly  after 
the  comment  period  ends  on  November 
8,  1999.  If  the  rule  is  finalized,  the 
devices  will  be  exempt  from  the 
premarket  notification  requirements  and 
all  such  devices  will  be  subject  to  the 
performance  standard  for  electrode  lead 
wires  and  patient  cables,  when  the 
second  phase  of  that  rule  becomes 
effective  on  May  9,  2000.  FDA  believes 
that  there  is  no  reason  to  make  these 
devices  subject  to  premarket  notification 
requirements  for  the  short  period  of 
time  between  the  revocation  of  the 
exemption  from  premarket  notification 
requirements,  as  proposed  in  the 
November  12, 1998,  Federal  Register, 
and  the  reclassification  and  exemption 
from  premarket  notification 
requirements  of  these  devices,  as 
proposed  in  the  August  9,  1999,  Federal 
Register. 

The  goniometer  device  is  not  a  subject 
of  this  rule  and  premarket  notification  is 
still  required  for  these  devices  under 
existing  21  CFR  888.1500,  until  the 
August  9,  1999,  rule  is  finalized. 

5.  FDA,  on  its  own  initiative,  is 
adding  all  versions  of  the  keratoscope 
(21  CFR  886.1350)  to  the  list  of  devices 
exempt  from  premarket  notification 
requirements.  Previously,  only 
keratoscopes  that  did  not  include 
computer  software  were  exempt  from 
premarket  notification.  In  the  Federal 
Register  of  February  2,  1998  (63  FR 
5387),  FDA  listed  a  keratoscope  with 
computer  software,  as  a  device  that  it  . 
believed  fell  under  the  exemption 
criteria  in  section  510(1)  of  the  act.  The 
proposed  rule,  however,  did  not  include 
the  keratoscope  with  computer  software 
imder  those  devices  FDA  proposed  to 
codify  as  exempt.  Subsequent  to  the 
issuance  of  the  proposed  rule,  FDA 
received  an  inquiry  concerning  the 
exemption  status  of  this  device.  Upon 
consideration,  FDA  does  not  believe 
that  the  keratoscope  with  computer 
software  is  intended  for  a  use  that  is  of 
substantial  importance  in  preventing 
impairment  of  human  health  or  that  it 
presents  a  potential  unreasonable  risk  of 
illness  or  injury  and  therefore  it  is 
exempt  from  the  premarket  notification 
requirements. 

6.  FDA,  on  its  own  initiative,  has 
made  some  minor  changes  in  the 
sections  of  each  classification,  which 
describe  the  limitations  to  exemptions 
from  section  510(k)  of  the  act.  In  these 
sections,  FDA  lists  certain  intended  uses 
or  changes  that  will  preclude  a  device 
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from  falling  within  an  exemption  that  is 
otherwise  applicable  to  a  generic  class 
of  devices. 

In  the  final  rule,  FDA  made  some 
nonsubstantive  changes  in  the 
introductory  paragraph  that  clarify 
FDA's  reasons  for  the  types  of 
limitations  listed.  In  proposed  sections 
of  each  classification  regulation,  FDA 
explain^ed  that  it  listed  the  limitations 
because  those  types  of  changes  were 
unforeseeable,  and,  therefore  could 
significantly  affect  safety  and 
effectiveness.  The  final  rule  clarifies 
that  FDA  also  listed  certain  types  of 
limitations  because  any  misdiagnosis 
using  devices  for  the  listed  intended 
uses  may  be  associated  with  high 
morbidity  or  mortality. 

In  addition,  FDA  has  made  minor 
changes  in  describing  two  of  the 
intended  uses  of  in  vitro  devices  that 
would  require  a  premarket  notification. 
Proposed  limitations  in  paragraph  (c)(2) 
stated  that  premarket  notifications  must 
be  submitted  when  a  device  is  an  in 
vitro  device  that  is  intended  for  use  in 
"screening  or  diagnosis  of  familial  and 
acquired  genetic  disorders,  including 
inborn  errors  of  metabolism."  (Emphasis 
added.)  The  proposed  rule  may  have 
been  interpreted  to  require  premarket 
notification  for  only  devices  that  were 
used  in  screening  or  diagnosis  of  both 
familial  and  acquired  genetic  disorders. 

FDA  intended  that  devices  used  in 
connection  with  either  familial  or 
acquired  genetic  disorders  be  subject  to 
premarket  notification  requirements 
because  misdiagnosis  of  either  of  these 
disorders  would  be  associated  with  high 
morbidity  or  mortality.  Accordingly, 


FDA  has  amended  the  final  rule  in  each 
limitation  section  of  each  classification 
regulation  to  state  that  premarket 
notifications  must  be  submitted  when  a 
device  is  an  in  vitro  device  that  is 
intended  for  use  in  "screening  or 
diagnosis  of  familial  or  acquired  genetic 
disorders,  including  inborn  errors  of 
metabolism."  (Emphasis  added.) 

Similarly,  FDA  stated  in  the  proposed 
limitation  in  paragraph  (c)(7)  that  it 
would  require  premarket  notification  for 
in  vitro  devices  intended  for  detection 
of  antibodies  to  microorganisms  other 
than  immunoglobulin  G  (IgG)  and  IgG 
assays  when  the  results  are  not 
-qualitative  *   *   *."  The  proposed  rule 
could  be  interpreted  to  require 
premarket  notification  unless  the  device 
were  intended  for  detection  of  both  IgG 
and  IgG  assays.  FDA  is  amending  the 
final  rule  in  the  limitation  in  paragraph 
(c)(7)  by  replacing  the  word  "and"  with 
"or"  to  indicate  that  if  an  exempt  in 
vitro  device  is  intended  to  detect 
antibodies  to  either  IgG  or  IgG  assays, 
the  device  will  remain  exempt. 

7.  FDA,  on  its  own  initiative,  has 
added  language  clarifying  the 
description  of  exempted  devices  in 
§  880.5090  Liquid  bandage  (21  CFR 
880.5090),  §  886.4070  Powered  corneal 
burr  (21  CFR  886.4070),  and  §  886.4750 
Ophthalmic  eye  shield  (21  CFR 
886.4750).  The  proposed  classification 
descriptions  state  that  the  devices  were 
exempt  from  premarket  notification 
requirements  when  used  for  certain 
intended  uses.  FDA  has  added  language 
to  clarify  that  the  exemption  applies 
only  when  the  device  is  used 


exclusively  for  the  intended  uses  stated 
in  the  classification  descriptions. 

For  example,  proposed  §  880.5090 
Liquid  bandage  stated:  "When  used  as 
a  skin  protectant,  the  device  is  exempt 
from  premarket  notification 
procedures."  FDA  amended  final 
§  880.5090  by  adding  the  word  "only" 
to  the  text  to  clarify  that  if  the  device 
were  intended  for  a  use  in  addition  to 
protecting  skin,  it  would  not  qualif\'  for 
the  exemption.  Accordingly,  final 
§  880.5090  states:  "When  used  only  as  a 
skin  protectant,  the  device  is  exempt 
from  premarket  notification 
procedures."  Similarly,  FDA  has 
amended  final  §§  886.4070  Powered 
corneal  burr  and  886.4750  Ophthalmic 
eye  shield  by  adding  the  word  "only"  to 
clarify  the  exemption  does  not  apply 
when  the  device  is  used  for  intended 
uses  not  specifically  stated  in  the 
regulation. 

8.  Also,  on  its  own  initiative,  FDA  is 
revising  the  description  of  the  exempted 
device,  rubber  dam.  in  21  CFR 
872.6300(a)  to  clarify  that  this  device 
does  not  include  a  rubber  dam,  which 
is  intended  for  prevention  of  sexually 
transmitted  diseases  during  oral  sex. 
Such  a  device  is  classified  as  a  condom 
in  21  CFR  884.5300. 

rv.  Designation  of  Devices 

The  following  devices  are  devices  that 
FDA  believes  meet  the  reserved  criteria 
in  section  206  of  FDAMA  and,  therefore, 
FDA  is  codifying  the  determination  that 
they  remain  subject  to  premarket 
notification  under  new  section  510(1)  of 
the  act: 


Table  1— Designations  of  Reserved  Class  I  Devices 


21  CFR  Section 

Name  of  Device 

862  1065 

Ammonia  test  system 

862.1113 

Bilirubin  (total  and  unbound)  in  the  neonate  test  system 

862.1310 

Galactose  test  system 

862.1410 

Iron  (non-heme)  test  system 

862.1415 

Iron-binding  capacity  test  system 

862.1495 

Magnesium  test  system 

862.1580 

Phosphorous  (inorganic)  test  system 

862.1660 

Quality  control  material  (assayed  and  unassayed) ' 

862.1680 

Testosterone  test  system 

862.1730 

Free  tyrosine  test  system 

862.1775 

Uric  acid  test  system 

' 

862.3050 

Breath-alcohol  test  system 

862.3110 

Antimony  test  system 

862.3120 

Arsenic  test  system 

862.3220 

Carbon  monoxide  test  system 

862.3240 

Cholinesterase  test  system 

862.3280 

Clinical  toxicology  control  material  (assayed  and  unassayed) ' 

862.3600 

Mercury  test  system 

862.3750 

Quinine  test  system 

862.3850 

Sulfonamide  test  system 

864.7040 

Adenosine  triphosphate  release  assay 

864.8950 

Russell  viper  venom  reagent 

864.9050 

Blood  bank  supplies 

864.9125 

Vacuum-assisted  blood  collection  system  - 

864.9195 

Blood  mixing  devices  and  blood  weighing  devices  = 
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Table  1— Designations  of  Reserved  Class  1  Devices— Continued 

21  CFR  Section 

Name  of  Device 

866.2390 

Transport  culture  nfiediunfi 

8662560 

Microbial  growth  monitor ' 

866.2850 

Automated  zone  reader 

866  2900 

Microbiological  specimen  collection  and  transport  device 

866.3110 

Campylobacter  fetus  serological  reagents 

866.3120 

Chlamydia  serological  reagents 

866  3235 

Epstein-Barr  virus  serological  reagents 

866.3370 

Mycobacterium  tuberculosis  immunofluorescent  reagents 

866  3870 

Trypanosoma  spp.  serological  reagents 

872.3700 

Dental  mercury 

8724200 

Dental  handpiece  and  accessories 

872  6250 

Dental  chair  and  accessories  ■• 

872.6640 

Dental  operative  unit  and  accessories' 

872  6710 

Boiling  water  sterilizer 

876.5160 

Urological  clamps  for  males" 

8784460 

Surgeon's  glove 

880  5090 

Liquid  bandage  ^ 

880.5680 

Pediatric  position  holder 

880  6250 

Patient  examination  glove 

880.6375 

Patient  lubricant 

8806760 

Protective  restraint 

882.1030 

Ataxiagraph 

882.1420 

Electroencephalogram  (EEG)  signal  spectrum  analyzer 

882  4060 

Ventricular  cannula  >* 

882.4545 

Shunt  system  implantation  instalment" 

884  2980(a) 

- 

Telethemnographic  system '" 

884.2982(a) 

Liquid  crystal  thermographic  system ' ' 

884.5435 

Unscented  menstrual  pads  (interiabial  pads  and  reusable  menstrual  pads) 

886.4070 

Powered  comeal  burr  '^ 

886.4300 

Intraocular  lens  guide  >' 

886.4370 

Keratome 

886.4750 

Ophthalmic  eye  shield  (when  made  of  other  than  plastic  or  aluminum) 

8881500 

Goniometer 

890  3850 

Mechanical  wheelchair 

890.5710 

Hot  or  cold  disposable  pack  '* 

892.1100 

Scintillation  (gamma)  camera 

892.1110 

Positron  camera 

'  Meets  reserved 

criteria  for  all  assayed  and  only  the  une 

issayed  when  used  for  donor  screening. 

2  Meets  reserved  I  criteria  when  automated. 

3 Meets  reserved! criteria  when  automated  blood  culturing  systems. 

*  Meets  reserved  I  cntena  when  dental  chair  with  the  operative  unit. 

*  Meets  reserved 'criteria  when  it  is  not  an  accessory  to  the  unit. 

6  Meets  reserved  [Criteria  when  devices  are  for  internal  use  or  are  used  for  females. 

cnteria  for  uses  other  than  as  a  skin  protectant. 

criteria  if  not  made  of  surgical  grade  stainless  steel. 

criteria  if  not  made  of  surgical  grade  stainless  steel. 
'°  Meets  reserved  criteria  if  an  adjunct  use  system. 

''  Meets  reserve^  criteria  if  nonelectrically  powered  or  AC-powered  adjunctive  system. 
'2  Meets  reserved  criteria  if  for  use  other  than  for  removing  rust  rings. 

'3  Meets  reserved  cnteria  if  used  as  folders  or  injectors  for  soft  or  foldable  intraocular  lenses  (lOL's). 
'*  Meets  reserved  criteria  if  indicated  for  use  on  infants. 


^  Meets  reserved 
8  Meets  reserved 
3  Meets  reserved 


FDA  is 
FDA  believes 


amefading  the  regulations  to  designate  the  following  devices  as  exempt  from  premarket  notification  because 
thit  they  do  not  meet  the  reserved  criteria  under  new  section  510(1)  of  the  act:  ' 

Table  2— Designations  of  Exempted  Class  I  Devices 


21  CFR  Section 


Name  of  Device 


862.1030 
862.1040 
862.1060 
862.1075 
862.1080 
862.1095 
862.1115 
862.1130 
862.1135 
862  1165 
862.1175 
8621180 
862  1185 
862.1195 


Alanine  amino  transferase  (ALT/SGPT)  test  system 

Aldolase  test  system 

Delta-aminolevulinic  acid  test  system 

Androstenedione  test  system 

Androsterone  test  system 

Ascorbic  acid  test  system 

Urinary  bilirubin  and  its  conjugates  (nonquantitative)  test  system 

Blood  volume  test  system 

C-peptides  of  proinsulin  test  system 

Catecholamines  (total)  test  system 

Cholesterol  (total)  test 

Chymotrypsin  test  system 

Compound  S  (11-deoxycortisol)  test  system 

Corticoids  test  system 
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Table  2— Designations  of  Exempted  Class  I  Devices— Continued 


21  CFR  Section 

Name  of  Device 

862.1200 

Corticosterone  test  system 

862.1240 

Cystine  test  system 

862.1245 

Dehydroepiandrosterone  (free  and  sulfate)  test  system 

862.1250 

Desoxycorticosterone  test  system 

862.1260 

Estradiol  test  system 

862.1265 

Estriol  test  system 

862.1270 

Estrogens  (total,  in  pregnancy)  test  system 

862.1275 

Estrogens  (total,  nonpregnancy)  test  system 

862.1280 

Estrone  test  system 

862.1285 

Etiocholanolone  test  system 

862.-ft00 

Follicle-stimulating  hormone  test  system 

865.1325 

Gastrin  test  system 

862.1330 

Globulin  test  system 

862.1335 

Glucagon  test  system 

862.1360 

Gamma-glutamyl  transpeptidase  and  isoenzymes  test  system 

862.1370 

Human  growth  hormone  test  system 

862.1375 

HIstidine  test  system 

862.1385 

17-Hydroxyconicosteroids  (17-ketogenic  steroids)  test  system 

862.1390 

5-Hydroxyindole  acetic  acid/serotonin  test  system 

862.1395 

1 7-Hydroxyprogesterone  test  system 

862.1400 

Hydroxyproline  test  system 

862.1405 

Immunoreactive  insulin  test  system 

862.1430 

1 7-Ketosteroids  test  system 

862.1435 

Ketones  (nonquantitative)  test  system 

862.1450 

Lactic  acid  test  system 

862.1460 

Leucine  aminopeptidase  test  system 

862.1465 

Lipase  test  system 

862.1475 

Lipoprotein  test  system 

862.1485 

Luteinizing  hormone  test  system 

862.1500 

Malic  dehydrogenase  test  system 

862.1505 

Mucopolysaccharides  (nonquantitative)  test  system 

862.1510 

Nitrite  (nonquantitative)  test  system  - 

862.1520 

5'-Nucleotidase  test  system 

862.1530 

Plasma  oncometry  test  system 

862.1535 

Ornithine  carbamyl  transferase  test  system 

862.1540 

Osmolality  test  system 

862.1542 

Oxalate  test  system 

862.1550 

Urinary  pH  (nonquantitative)  test  system 

862.1560 

Urinary  phenylketones  (nonquantitative)  test  system 

862.1570 

Phosphohexose  isomerase  test  system 

862.1590 

Porphobilinogen  test  system 

862.1595 

Porphyrins  test  system 

862.1605 
862.1610 
862.1615 
862.1620 
862.1625 
862.1630 
862.1645 
862.1650 
862.1655 
862.1660 
862.1705 
862.1725 
862.1780 
862.1785 
862.1790 
862.1795 
862.1805 
862.1820 
862.2140 
862.2150 
862.2160 
862.2170 
862.2250 
862.2260 
862.2270 
862.2300 
862.2400 

862.2500 
862.2540 


Pregnanediol  test  system 
Pregnanetriol  test  system 
Pregnenolone  test  system 
Progesterone  test  system 
Prolactin  (lactogen)  test  system 
Protein  (fractionation)  test  system 
Urinary  protein  or  albumin  (nonquantitative)  test  system 
Pyruvate  kinase  test  system 
Pyruvic  acid  test  system 

Quality  control  material  (assayed  and  unassayed) ' 
Triglyceride  test  system 
Trypsin  test  system 
Urinary  calculi  (stones)  test  system    ■ 
Urinary  urobilinogen  (nonquantitative)  test  system 
Uroporphyrin  test  system 
Vanilmandelic  acid  test  system 
Vitamin  A  test  system 
Xylose  test  system 

Centrifugal  chemistry  analyzer  for  clinical  use 
Continuous  flow  sequential  multiple  chemistry  analyzer  for  clinical  use 
Discrete  photometric  chemistry  analyzer  for  clinical  use 
Micro  chemistry  analyzer  for  clinical  use 
Gas  liquid  chromatography  system  for  clinical  use 
High  pressure  liquid  chromatography  system  for  clinical  use 
Thin-layer  chromatography  system  for  clinical  use 
Colorimeter,  photometer,  or  spectrophotometer  for  clinical  use 
Densitometer/scanner  (integrating,  reflectance,  TLC,  or  radiochromalogram)  for  clin- 
ical use 
Enzyme  analyzer  for  clinical  use 
Flame  emission  photometer  for  clinical  use 
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Table  2— Designations  of  Exempted  Class  I  Devices— Continued 

21  CFR  Section 

Name  of  Device 

862  2560 

Fluorometer  for  clinical  use 

862  2680 

Microtitrator  for  clinical  use 

862.2700 

Nephelometer  for  clinical  use 

8622730 

Osmometer  for  clinical  use 

862.2750 

Pipetting  and  diluting  system  for  clinical  use 

8622850 

Atomic  absorption  spectropfiotometer  for  clinical  use 

8622860 

Mass  spectrometer  for  clinical  use 

862  2900 

Automated  urinalysis  system 

862  3280 

Clinical  toxicology  control  material  (assayed  and  unassayed) ' 

864.2280 

Cultured  animal  and  human  cells 

864  3250 

Specimen  transport  and  storage  container 

864  5240 

Automated  blood  cell  diluting  apparatus 

864  6150 

Capillary  blood  collection  tube 

864.9125 

Vacuum-assisted  blood  collection  system  - 

864.9185 

Blood  grouping  view  box 

864.9195 

Blood  mixing  devices  and  blood  weighing  devices  - 

864  9225 

Cell-freezing  apparatus  and  reagents  for  in  vitro  diagnostic  use 

864  9275 

Blood  bank  centrifuge  for  in  vitro  diagnostic  use 

864  9320 

Copper  sulphate  solution  for  specific  gravity  determinations 

8649750 

Heat-sealing  device 

866.2660 

Microorganism  differentiation  and  identification  device 

866.3040 

Aspergillus  spp.  serological  reagents 

866.3140 

Corynebacterium  spp.  serological  reagents 

8663145 

Coxsackievirus  serological  reagents 

866  3200 

Echinococcus  spp.  serological  reagents 

866  3240 

Equine  encephalomyelitis  virus  serological  reagents 

866.3355 

Listeria  spp.  serological  reagents 

866  3360 

Lymphocytic  choriomeningitis  virus  serological  reagents 

866  3375 

Mycoplasma  spp.  serological  reagents 

866  3380 

Mumps  virus  serological  reagents 

866  3405 

Poliovirus  serological  reagents 

866  3480 

Respiratory  syncytial  virus  serological  reagents 

866  3500 

Rickettsia  serological  reagents 

866  3600 

Schistosoma  spp.  serological  reagents 

866.3680 

Sporothrix  schenckii  serological  reagents 

866.3740 

Streptococcus  spp.  serological  reagents 

866  3850 

Trichinella  spiralis  serological  reagents 

866.5060 

Prealbumin  immunological  test  system 

866  5065 

Human  allotypic  marker  immunological  test  system 

866.5160 

Beta-globulin  immunological  test  system 

866  5200 

Carbonic  anhydrase  B  and  C  immunological  test 

866  5330 

Factor  XIII,  A,  S,  immunological  test  system  ' 

866  5400 

Alpha-globulin  immunological  test  system 

866  5420 

Alpha-1 -glycoproteins  immunological  test  system 

866  5425 

Alpha-2-glycoproteins  immunological  test  system 

866.5430 

Beta-2-glycoprotein  1  immunological  test  system 

866  5440 

Beta-2-glycoprotein  III  immunological  test  system 

866  5560 

Lactic  dehydrogenase  immunological  test  system 

866.5570 

Lactoferrin  immunological  test  system 

866.5590 

Lipoprotein  X  irnmunological  test  system 

866.5715 

Plasminogen  immunological  test  system 

866.5735 

Prothrombin  immunological  test  system  ^ 

866.5765 

Retinol-binding  protein  immunological  test  system 

866  5890 

Inter-alpha  trypsin  inhibitor  immunological  test  system 

868  1910 

Esophageal  stethoscope 

868  5620 

Breathing  mouthpiece 

868  5640 

Mec|icinal  nonventilatory  nebulizer  (atomizer) 

868  5675 

Rebreathing  device 

8685700 

Nonpowered  oxygen  tent 

868.6810 

Tracheobronchial  suction  catheter 

872.3275(a)(1) 

Dental  cement  (zinc  oxide-eugenol) 

872.3400(b)(1) 

Karaya  and  sodium  borate  with  or  without  acacia  denture  adhesive  (less 
cent  sodium  borate  by  weight) 

than  12  per- 

872.3540(b)(1) 

OTC  denture  cushion  or  pad ' 

872.6300 

Rubber  dam  and  accessories'' 

8726390 

Dental  floss 

874.1070 

Short  increment  sensitivity  index  (SISI)  adapter 

874.1100 

Earphone  cushion  for  audiometric  testing 

874  1500 

Gustometer 

874.1800 

Air  or  water  caloric  stimulator 

874.1925 

Toynbee  diagnostic  tube 

874.3300(b)(1) 

Hearing  aid  ^ 
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Table  2— Designations  of  Exempted  Class  I  Devices— Continued 


21  CFR  Section 

Name  of  Device 

874.3540 

Prosthesis  modification  instrument  for  ossicular  replacement  surgery 

874.4100 

Epistaxis  balloon 

874.4420 

Ear,  nose,  and  throat  manual  surgical  instrument 

874.5300 

Ear,  nose,  and  throat  examination  and  treatment  unit 

874.5550 

Powered  nasal  imgator 

874.5840 

Antistammering  device 

876.5160 

Urological  clamp  for  males » 

876.5210 

Enema  kit 

876.5250(b)(2) 

Urine  collector  and  accessories' 

876.5980(b)(2) 

Gastrointestinal  tube  and  accessories  '<• 

878.3250 

External  facial  fracture  fixation  appliance 

878.3910 

Noninflatable  extremity  splint 

878.3925 

Plastic  surgery  kit  and  accessories 

878.4040 

Surgical  apparel ' ' 

878.4100 

Organ  bag 

878.4200 

Introduction/drainage  catheter  and  accessories 

878.4320 

Removable  skin  clip 

878.4680 

Nonpowered,  single  patient,  portable  suction  apparatus 

878.4760 

Removable  skin  staple 

878.4820 

Surgical  instrument  motors  and  accessories/attachments 

878.4960 

Operating  tables  and  accessories  and  operating  chairs  and  accessories 

880.5090 

Liquid  bandage '^ 

880.5270 

Neonatal  eye  pad 

880.5420 

Pressure  infusor  for  an  I.V.  bag 

882.1200 

Two-point  discriminator 

882.1500    - 

Esthesiometer 

882.1750 

Pinwheel 

882.4060 

Ventricular  cannula '  ^ 

882.4545 

Shunt  system  implantation  instrument "» 

882.4650 

Neurosurgical  suture  needle 

882.4750 

Skull  punch  I' 

884.1040 

Viscometer  for  cervical  mucus 

886.1350 

Keratoscope 

8861780 

Retinoscope  if'        ' 

886.1940 

Tonometer  sterilizer 

886.4070 

Powered  comeal  burr'' 

886.4300 

Intraocular  lens  guide '» 

886.5850 

Sunglasses  (nonprescription) 

890.5180 

Manual  patient  rotation  bed 

890.5710 

Hot  or  cold  disposable  pack  >"> 

892.1300 

Nuclear  rectilinear  scanner 

892.1320 

Nuclear  uptake  protie 

892.1330 

Nuclear  whole  body  scanner 

892.1350 

Nuclear  scanning  bed 

892.1410 

Nuclear  electrocardiograph  synchronizer 

892.1890 

Radiographic  film  illuminator 

892.1910 

Radiographic  grid 

892.1960 

Radiographic  intensifying  screen 

892.1970 

Radiographic  ECG/respirator,  synchronizer 

892.2010 

Medical  image  storage  device 

892.2020 

Medical  image  communications  device 

892.5650 

Manual  radionuclide  applicator  system 

892.6500 

Personnel  protective  shield 

'  Exemption  is  limited  to  unassayed  material,  except  when  used  in  conjunction  with  donor  screening  tests. 

2  Exemption  is  limited  to  manual  devices. 

3  This  exemption  should  not  be  confused  with  21  CFR  864.7290. 

"This  exemption  should  not  be  confused  with  21  CFR  864.5425  or  864.7750. 

5 This  exemption  does  not  apply  to  class  III  OTC  denture  cushion  as  described  in  21  CFR  872.3540(b)(2). 

6  Exemption  does  not  include  rubber  dam  intended  for  use  in  preventing  transmission  of  sexually  transmitted  diseases  through  oral  sex.  Those 
devices  are  classified  as  condoms  in  21  CFR  884.5300. 
^  Exemption  is  limited  to  air-conduction  hearing  aids. 

8  Exemption  does  not  include  devices  for  intemal  use  or  devices  used  for  females. 

9  Exemption  does  not  include  class  II  devices  for  a  urine  collector  and  accessories  intended  to  be  connected  to  an  indwelling  catheter  as  de- 
scribed in  21  CFR  876.5250(b)(1). 

'0  Exemption  is  limited  to  dissolvable  nasogastric  feed  tube  guide  for  the  nasogastric  tube  in  21  CFR  876.5980(b)(2).  Exemption  does  not  in- 
clude class  II  devices  as  descrit>ed  in  §  876.5980(b)(1). 

1 1  Exemption  is  limited  to  class  I  category  other  than  surgical  gowns  and  surgical  masks. 

12  Exemption  is  limited  to  uses  as  a  skin  protectant. 

13  Exemption  is  limited  to  devices  made  of  surgical  grade  stainless  steel. 
I"  Exemption  is  limited  to  devices  made  of  surgical  grade  stainless  steel. 
'5  Exemption  should  not  be  confused  with  21  CFR  882.4305. 

16  Exemption  is  limited  to  class  I  battery-powereo  devices. 
■"^Exemption  is  limited  to  rust  ring  removal. 
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not  apply  if  used  as  folders  and  Injectors  for  soft  or  foldable  lOL's. 

ifa 


'*  Exemption  does 

'9  Exemption  c  oes  not  ajsply  if  intended  for  use  on  infants 


V.  Environmei  ital  Impact 

The  agency  las  determined  under  21 
CFR  25.30(h)  t  lat  these  actions  are  of  a 
type  that  do  ncit  individually  or 
cumulatively  1  lave  a  significant  effect  on 
the  human  en\  ironment.  Therefore, 
neither  an  env  ronmental  assessment 
nor  an  environ  mental  impact  statement 
is  required. 


(Pibli 


Liw 


d  rects 


env  ronment 
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subject  to  the 
requirements 
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for  three  devicps 
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These  devices 


Impacts 

examined  the  impacts  of  the 
Executive  Order  12866, 
Flexibility  Act  (5  U.S.C. 
ai  nended  by  subtitle  D  of 
Business  Regulatory  Fairness 
icLaw  104-121),  and 
vlandates  Reform  Act  of 
104-4).  Executive 
agencies  to  assess 
b(  inefits  of  available 
alte  Tiatives  and,  when 

nucessary,  to  select 
app  'oaches  that  maximize 
uding  potential 

tal,  public  health 
other  advantages 
nijpacts  and  equity).  The 
that  this  rule  is 
the  regulatory 
principles  identified  in 
I  )rder.  In  addition,  the 
ficant  regulatory  action 
Executive  Order  and 
to  review  under  the 
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tie 


n  le  i 


w  )U 


Flexibility  Act 
has  a  significant 
su  istantial  number  of  small 
agenc:  es  to  analyze  regulatory 
Id  minimize  any 

of  a  rule  on  small 
cases,  the  rule  would 
reguli  tory  burden  by 

facturers  of  devices 
e  from  the 

premarket  notification, 
premarket  notification 
that  were  previously 
p  emarket  notification, 
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fact 


rule 
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A.  Ophthalmic 
of  Other  Than 
{§886.4750). 


Eye  Shield  (When  Made 
Plastic  or  Aluminum] 


There  are  si> 
ophthalmic  ey  ! 
made  of  plasti( 
with  FDA.  FDy  i 
premarket  notjficat 
necessary  for 
simple  becaus(  < 
interested  in  i 
biocompatibi 
preparation  of 


manufacturers  of 
shields  other  than  those 
or  aluminum  registered 
anticipates  that  any 
ions  that  are 

tjiese  devices  would  be 
FDA  would  be  primarily 

liformation  about 

FDA  estimates  that 
uch  a  premarket 
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notification  would  cost  no  more  than 
$5,000  and  that  there  would  be  no  more 
than  6  premarket  notifications  per  year 
for  a  total  annual  cost  of  $30,000. 

Six  manufactiuers  are  not  a 
substantial  number  of  entities.  Based  on 
data  compiled  by  the  Small  Business 
Administration,  optical  goods  firms 
with  fewer  than  500  employees  have 
annual  receipts  of  $1,524,000. 
Therefore,  the  cost  per  firm  of 
complying  with  this  regulation  ($5,000) 
does  not  have  a  significant  impact  on 
these  small  entities. 

B.  Quinine  Test  System  (§862.3750)  and 
Sulfonamide  Test  System  (§  862.3850). 

At  this  time,  there  are  no  firms 
registered  for  manufacture  of  these 
devices. 

In  light  of  the  previous  discussion, 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  also 
does  not  trigger  the  requirement  for  a 
written  statement  under  section  202(a) 
of  the  Unfunded  Mandates  Reform  Act 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  in  any  one  year. 

VII.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  rule  contains 
no  collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

List  of  Subjects 

21  CFR  Parts  862.  868,  870.  872.  874. 
876.  878.  880.  882.  884.  888,  and  890 

Medical  devices. 

21  CFR  Part  864 

Biologies,  Blood,  Laboratories, 
Medical  devices.  Packaging  and 
containers. 

21  CFR  Part  866 

Biologies.  Laboratories,  Medical 
devices. 

21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

21  CFR  Part  892 

Medical  devices,  Radiation 
protection,  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  862, 
864, 866, 868, 870,  872,  874.  876.  878, 
880,  882,  884,  886,  888,  890,  and  892  are 
amended  as  follows: 

PART  862— CLINICAL  CHEMISTRY 
AND  CLINICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e, 
360),  371. 

2.  Section  862.9  is  revised  to  read  as 
follows:  • 

§862.9  Limitations  of  exemptions  from 
section  510<k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  n  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
conunercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instnunent  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 
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(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immifhe  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

3.  Section  862.1030  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1030    Alanine  amino  transferase 
(ALT/SGPT)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

4.  Section  862.1040  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 040    Aldolase  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

5.  Section  862.1060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1060    Delta-aminolevulinic  acid  test 
system. 

***** 

(b)  Classification.  Glass  I  (general 
controls).  The  device  is  exempt  fi-om 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

6.  Section  862.1075  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 075    Androstenedione  test  system. 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

7.  Section  862.1080  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 080    Androsterone  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

8.  Section  862.1095  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 095    Ascorbic  acid  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

9.  Section  862.1115  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 1 1 5    Urinary  bilirubin  and  its 
conjugates  (nonquantitative)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

10.  Section  862.1130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 1 30    Blood  volume  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

11.  Section  862.1135  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1135    C-peptides  of  proinsulin  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

12.  Section  862.1165  is  amended  by 
revising  paragraph  (b)  to  read  follows: 

§862.1165    Catecholamines  (total)  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 


13.  Section  862.1175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862,1 1 75    Cholesterol  (total)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

14.  Section  862.1180  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862. 1 1 80    Chy motrypsin  test  system. 

*         *         *         *        -* 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

15.  Section  862.1185  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1185    Compound  S  (11 -deoxycortisol) 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

16.  Section  862.1195  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1195    Corticoids  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

17.  Section  862.1200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862. 1 200    Corticosterone  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

18.  Section  862.1240  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  862.1 240    Cystine  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

19.  Section  862.1245  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862. 1 245    Dehydroeplandrosterone  (free 
and  sulfate)  test  system. 
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Classification.  Class  I  (general 

levice  is  exempt  from  the 
ication  procedures  in 
807  of  this  chapter 
.9. 

1250  is  amended  by 
paragr  jph  (b)  to  read  as  follows: 


(b) 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  86 

20.  Section 
revising 


part 


fiB2. 


§862.1250 
system. 


Des  Dxycorticosterone  test 


Classificckion.  Class  F  (general 

I  levice  is  exempt  from  the 
ication  procedm'es  in 
807  of  this  chapter 
9. 
.1260  is  amended  by 
paragr  iph  (b)  to  read  as  follows: 


(b) 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  86: 

21.  Section 
revising 


part 


8  62. 


§862.1260    Est^diol  test  system. 

r  * 


(b)  Classifi 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  86 

22.  Section 
revising  parage 


^iccifion.  Class  I  (general 
levice  is  exempt  from  the 
ication  procedures  in 
807  of  this  chapter 
9. 

.1265  is  amended  by 
ph  (b)  to  read  as  follows: 


part 


EB2. 


§  862. 1 265     Esti  iol  test  system 


(b)  Classified 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  86 

23.  Section 
revising  paragib 


tion.  Class  I  (general 
levice  is  exempt  from  the 
ication  procedures  in 
807  of  this  chapter 
.9. 

.1270  is  amended  by 
ph  (b)  to  read  as  follows: 


psrt 


f62 


§862.1270    Estrogens  (total,  in  pregnancy) 
test  system. 


(b)  Classific 
controls).  The 
premarket 
subpart  E  of 
subject  to  §  86 

24.  Section 
revising  paragib 


£  tion.  Class  I  (general 
evice  is  exempt  from  the 
notification  procedures  in 
807  of  this  chapter 
.9. 

.1275  is  amended  by 
ph  (b)  to  read  as  follows: 


part 


f62. 


§862.1275    Estrogens  (total, 
nonpregnancy)  est  system. 


(b)  Classification 
controls).  The 
premarket  noti 
subpart  E  of  pj  rt 
subject  to  §  86 

25.  Section  362 
revising  paragia 


§  862.1 280    Est  one  test  system. 


(b)  Classification 
controls).  The 
premarket  notification 
subpart  E  of 
subject  to  §  86 


'p<rt 


Class  I  (general 
evice  is  exempt  from  the 
ication  procedures  in 
807  of  this  chapter 
.9. 

1280  is  amended  by 
ph  (b)  to  read  as  follows: 


.  Class  1  (general 
levice  is  exempt  from  the 
procedures  in 
807  of  this  chapter 
.9. 


26.  Section  862.1285  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 285    Etiocholanolone  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

27.  Section  862.1300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1300    Follicle-stimulating  hormone 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

28.  Section  862.1325  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1325    Gastrin  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

29.  Section  862.1330  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 330    Globulin  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

30.  Section  862.1335  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1335    Glucagon  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

31.  Section  862.1360  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1360    Gamma-glutamyl 
transpeptidase  and  Isoenzymes  test 
system. 

***** 

(b)  Classification.  Class  1  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

32.  Section  862.1370  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§862.1370 
system. 


Human  growth  hormone  test 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

33.  Section  862.1375  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1375    Histidine  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

34.  Section  862.1385  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 385    1 7-Hydroxycorticosteroids  (1 7- 
ketogenic  steroids)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

35.  Section  862.1390  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 390    5-Hydroxylndole  acetic  acid/ 
serotonin  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

36.  Section  862.1395  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862 . 1 395    1 7-Hyd  roxy progesterone  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.Sr. 

37.  Section  8B2.1400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 400    Hydroxyproline  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

38.  Section  862.1405  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§862.1405 
system. 


Immunoreactive  insulin  test 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
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premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

39.  Section  862.1430  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1430    17-Ketosteroids  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

40.  Section  862.1435  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 435    Ketones  (nonquantitative)  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

41.  Section  862.1450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 450    Lactic  acid  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

42.  Section  862.1460  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 460    Leucine  aminopeptidase  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procediues  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

43.  Section  862.1465  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1465    Lipase  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

44.  Section  862.1475  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1475    Lipoprotein  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

45.  Section  862.1485  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  862.1 485    Luteinizing  hormone  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

46.  Section  862.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1500    Malic  detiydrogenase  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

47.  Section  862.1505  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1505    Mucopolysaccharides 
(nonquantitative)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

48.  Section  862.1510  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 51 6    Nitrite  (nonquantitative)  test 

system. 

* 
***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

49.  Section  862.1520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1520    5'-Nucleotidase  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

50.  Section  862.1530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 530    Plasma  oncometry  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

51.  Section  862.1535  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 535    Ornithine  carbamyl  transferase 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 


premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

52.  Section  862.1540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862. 1 540    Osmolality  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

53.  Section  862.1542  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1542    Oxalate  test  system. 

*****  ,• 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

54.  Section  862.1550  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862. 1 550    Urinary  pH  (nonquantitative) 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

55.  Section  862.1560  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1660    Urinary  phenylketones 
(nonquantitative)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

56.  Section  862.1570  is  amended  by 
revi  .ing  paragraph  (b)  to  read  as  follows: 

§  862. 1 570    Phosphohexose  isomerase  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

57.  Section  862.1590  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 590    Porphobilinogen  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

58.  Section  862.1595  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 595    Porphyrins  test  system. 
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(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notif  cation  procedures  in 
subpart  E  of  pai  t  807  of  this  chapter 
subject  to  §  862  9. 

59.  Section  8(  2.1605  is  amended  by 
revising  paragraph  (h)  to  read  as  follows: 


§862.1605    Preg  lanediol  test  system. 

***** 

(b)  Classificai  ion.  Class  I  (general 
controls).  The  d  Bvice  is  exempt  from  the 
premarket  notif  cation  procedures  in 
subpart  E  of  par  t  807  of  this  chapter 
subject  to  §  862  9. 

60.  Section  8(  2.1610  is  amended  by 
revising  paragra  ph  fb)  to  read  as  follows: 


§  862.1610    Preg  lanetriol  test  system. 


(b)  Classificaiion.  Class  I  (general 
controls).  The  d  evice  is  exempt  from  the 

cation  procediu-es  in 
subpart  E  of  pai  t  807  of  this  chapter 
subject  to  §  862 

61.  Section  8(  2.1615  is  amended  by 
revising  paragra  ph  (b)  to  read  as  follows: 

§  862. 1 61 5    Preg  lenolone  test  system . 


Classificaton.  Class  I  (general 

c  Bvice  is  exempt  from  the 
f  cation  procedures  in 
807  of  this  chapter 
9. 

.1620  is  amended  by 
ph  (b)  to  read  as  follows: 


(b) 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  862 

62.  Section 
revising  paragn 


pait 


81 12. 


§  862.1 620    Pro^  esterone  test  system. 


(b)  Classification 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  862 

63.  Section 
revising  paragr 


pait 


.  Class  I  (general 
c  evice  is  exempt  from  the 
i  cation  procedures  in 
807  of  this  chapter 


81  i2 


§  862.1625 
system. 


(b)  Classifici 
controls).  The 
premarket 
subpart  E  of 
subject  to  §  862 

64.  Section 
revising  paragn 


pait 


§862.1630 
system. 


(b)  Classifica 
controls).  The 
premarket 
subpart  E  of 
subject  to  §  86219 

65.  Section 
revising  paragr  iph 


pat 


.1625  is  amended  by 
ph  (b)  to  read  as  follows: 


Prol  actin  (lactogen)  test 


ica  ion.  Class  I  (general 
c  evice  is  exempt  from  the 
notijcation  procedures  in 
807  of  this  chapter 
9. 

.1630  is  amended  by 
ph  (b)  to  read  as  follows: 


8 12. 


Prot  iin  (fractionation)  test 


ion.  Class  I  (general 
(  evice  is  exempt  from  the 
notiftcation  procedures  in 
807  of  this  chapter 


.1645  is  amended  by 
(b)  to  read  as  follows: 


§862.1645    Urinary  protein  or  albumin 
(nonquantitative)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

66.  Section  862.1650  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1650    Pyruvate  kinase  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

67.  Section  862.1655  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 655    Pyruvic  acid  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

68.  Section  862.1660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1660    Quality  control  material 
(assayed  and  unassayed). 

***** 

(b)  Classification.  Class  I  (general 
controls).  Except  when  used  in  donor 
screening  tests,  unassayed  material  is 
exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  §  862.9. 

69.  Section  862.1705  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 705    Triglyceride  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

70.  Section  862.1725  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1725    Trypsin  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

71.  Section  862.1780  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§862.1780 
system. 


Urinary  calculi  (stones)  test 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 


72.  Section  862.1785  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.1785    Urinary  urobilinogen 
(nonquantitative)  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

73.  Section  862.1790  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 790    Uroporphyrin  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

74.  Section  862.1795  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1795    Vanilmandelic  acid  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

75.  Section  862.1805  is  amended  by    . 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1805    Vitamin  A  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

76.  Section  862.1820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.1 820    Xylose  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

77.  Section  862.2140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.2140    Centrifugal  chemistry  analyzer 
for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

78.  Section  862.2150  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.21 50    Continuous  flow  sequential 
multiple  chemistry  analyzer  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
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premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

79.  Section  862.2160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.21 60    Discrete  photometric  chemistry 
analyzer  for  clinical  use. 

***** 

(b)  Classification.  Class  I  {general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

80.  Section  862.2170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2170    Micro  chemistry  analyzer  for 
clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

81.  Section  862.2250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2250    Gas  liquid  chromatography 
system  for  clinical  use. 

***** 

{h)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

82.  Section  862.2260  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2260    High  pressure  liquid 
chromatography  system  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

83.  Section  862.2270  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2270    Thin-layer  chromatography 
system  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9.  Particular 
components  of  TLC  systems,  i.e.,  the 
thin-layer  chromatography  apparatus, 
TLC  atomizer,  TLC  developing  tanks, 
and  TLC  ultraviolet  light,  are  exempt 
from  the  current  good  manufacturing 
practice  regulations  in  part  820  of  this 
chapter,  with  the  exception  of  §  820.180 
of  this  chapter,  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  of  this  chapter,  with  respect  to 
complaint  files. 

84.  Section  862.2300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  862.2300    Colorimeter,  photometer,  or 
spectrophotometer  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

85.  Section  862.2400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.2400    Densitometer/scanner 
(integrating,  reflectance,  TLC,  or 
radiochromatogram)  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

86.  Section  862.2500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2500    Enzyme  analyzer  for  clinical 
use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

87.  Section  862.2540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2540    Flame  emission  photometer  for 
clinical  use. 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

88.  Section  862.2560  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2560    Fluorometer  for  clinical  use. 

***** 

fb)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

89.  Section  862.2680  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2680    Microtitrator  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

90.  Section  862.2700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2700    Nephelometer  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 


subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

91.  Section  862.2730  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2730    Osmometer  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

92.  Section  862.2750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2750    Pipetting  and  diluting  system 
for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  862.9. 

93.  Section  862.2850  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  862.2850    Atomic  absorption 
spectrophotometer  for  clinical  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

94.  Section  862.2860  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2860    Mass  spectrometer  for  clinical 
use. 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

95.  Section  862.2900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2900    Automated  urinalysis  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  frx)m  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §862.9. 

96.  Section  862.3280  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.3280    Clinical  toxicology  control 
material. 

***** 

(b)  Classification.  Class  I  (general 
controls).  Except  when  used  in  donor 
screening,  unassayed  material  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  §  862.9. 

97.  Section  862.3750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§862.3750 

*         * 

(b)  Classifu 

98.  Section 

revising  paragr  i 


Quii  line  test  system. 


icdfion.  Class  I. 

.3850  is  amended  by 
ph  (b)  to  read  as  follows: 


8  32. 


§  862.3850    SuHpnamide  test  system. 

*         *         * 

(b)  Classifico  ^ion.  Class  I. 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 


)rity  citation  for  21  CFR 
contir  ues  to  read  as  follows: 


99.  The  auth^ir 
part  864 

Authority:  21  f  S.C.  351,  360,  360c,  360e. 
360J.371. 

100.  Section 
as  follows: 


364.9  is  revised  to  read 


Limitatisns 


Act 
ion 
ni»t 


cnl 


§864.9 

section  51 0(k)  o1 

and  Cosmetic 

The  exempt 
of  premarket 
of  the  act)  for  a 
or  II  device  is 
device  has  exi 
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that  generic  tyj 
vitro  diagnostic 
extent  that  m 
using  the  devi 
associated  witl 
mortality.  Acct  rdingl 
of  any  commer:i 
or  II  device  for 


no  i 


ir  to 


V. 


an  exemption 
premarket  noti 
a  premarket 
introducing  or 
introduction 
for  commercia 
when: 

(a)  The  devicje 
different  from 
legally  market^ 
type  of  device 
intended  for  a 
purpose,  or  th 
lay  use  where 
was  by  health 

(b)  The  mo 
using  a  different 
technology 
device  in  that 
e.g.,  a  surgical 
with  a  laser 
sharpened 
diagnostic  d 
infectious  ager  t 
deoxyribonuc 
nucleic  acid 
rather  than  cu 
technology;  or 

(c)  The  dev 
that  is  intende 

(1)  For  use 
monitoring,  or 


of  exemptions  from 
the  Federal  Food,  Drug, 
(the  act). 

from  the  requirement 
ification  (section  510(k) 
generic  type  of  class  I 
ly  to  the  extent  that  the 
s  :ing  or  reasonably 
hii-acteristics  of 

stributed  devices  within 
e  or,  in  the  case  of  in 
devices,  only  to  the 
iagnosis  as  a  result  of 
would  not  be 
high  morbidity  or 

y,  manufacturers 

ally  distributed  class  I 

which  FDA  has  granted 

1  :om  the  requirement  of 

ication  must  still  submit 

fication  to  FDA  before 

delivering  for 

interstate  commerce 
distribution  the  device 


lis  1 

/iCB 


is  intended  for  a  use 
I  he  intended  use  of  a 

device  in  that  generic 
e.g..  the  device  is 
lifferent  medical 
device  is  intended  for 
I  le  former  intended  use 
( are  professionals  only; 
djfied  device  operates 
fundamental  scientific 
a  legally  marketed 
J  eneric  type  of  device; 
nstrument  cuts  tissue 
rather  than  with  a 
blade,  or  an  in  vitro 
detects  or  identifies 
s  by  using 

ic  acid  (DNA)  probe  or 
ridization  technology 
ure  or  immunoassay 


thai 


bei  im 
met  »1 


lev  ce 


h\b 


i<  e  is  an  in  vitro  device 
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the  diagnosis, 
screening  of  neoplastic 


diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy: 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgC)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma: 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

101.  Section  864.2280  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§864.2280 
cells. 


Cultured  animal  and  human 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

102.  Section  864.3250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.3250    Specimen  transport  and 
storage  container. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  864.9.  If  the  device  is  not 
labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

103.  Section  864.5240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.5240    Automated  blood  cell  diluting 
apparatus. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 


subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

104.  Section  864.6150  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.6150    Capillary  blood  collection  tube. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  864.9. 

105.  Section  864.9125  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.9125    Vacuum-assisted  blood 
collection  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  manual  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  §  864.9. 

106.  Section  864.9185  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.91 85    Blood  grouping  view  box. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

107.  Section  864.9195  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.9195    Blood  mixing  devices  and 
blood  weighing  devices. 

***** 

(b)  Classification.  Class  1  (general 
controls).  The  manual  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  §  864.9, 

108.  Section  864.9225  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.9225    Cell-freezing  apparatus  and 
reagents  for  in  vitro  diagnostic  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

109.  Section  864.9275  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.9275    Blood  bank  centrifuge  for  in 
vitro  diagnostic  use. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

110.  Section  864.9320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


Federal  Register / Vol.  65,  No.  10 /Friday,  January  14,  2000 /Rules  and  Regulations  2311 


§  864.9320    Copper  sulfate  solution  for 
specific  gravity  determinations. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

111.  Section  864.9750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.9750    Heat-sealing  device. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notifrcation  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §864.9. 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

112.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c,  360e, 
360),  371. 

113.  Section  866.9  is  revised  to  read 
as  follows: 

§  866.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for^  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 


diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device  "* 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  .an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  h^atitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

114.  Section  866.2660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.2660    Microorganism  differentiatioo 
and  identification  device. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §866.9. 

115.  Section  866.3040  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.3040    Aspergillus  spp.  serological 
reagents. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

116.  Section  866.3140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.3140    Corynebacterium  spp. 
serological  reagents. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 


premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

117.  Section  866.3145  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.3145    Coxsackievirus  serological 
reagents. 

*  •      *         *         *         « 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

118.  Section  866.3200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.3200    Echinococcus  spp.  serological 
reagents. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

119.  Section  866.3240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.3240    Equine  encephalomyelitis  virus 
serological  reagents. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

120.  Section  866.3355  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.3355    Listeria  spp.  serological 
reagents. 

***** 

(b)  Classification.  Class  1  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpcirt  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

121.  Section  866.3360  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.3360    Lymphocytic  choriomeningitis 
virus  serological  reagents. 

***** 

*(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

122.  Section  866.3375  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.3375    Mycoplasma  spp.  serological 
reagents. 

***** 

^    (b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

123.  Section  866.3380  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§  866.3480    Respiratory  syncytial  virus 
serological  reagents. 

***** 

(b)  Classified  lion.  Class  I  (general 
controls).  The  (  evice  is  exempt  from  the 


premarket  noti 


ication  procedures  in 


subpart  E  of  pa  t  807  of  this  chapter 
subject  to  §  866 .9. 

126.  Section  866.3500  is  amended  by 
revising  paragriph  (b)  to  read  as  follows: 

§  866.3500    Rid  ettsia  serological  reagents. 

***** 

(b)  Classificc  tion.  Class  I  (general 
controls).  The  levice  is  exempt  from  the 
premarket  noti  ication  procedures  in 
subpart  E  of  pa  i  807  of  this  chapter 


subject  to  §  866 
127.  Section 


.9. 
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revising  paragr  iph  (b)  to  read  as  follows: 


§866.3600 
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Stn  ptococcus  spp.  serological 


(b)  Classificc  tion.  Class  I  (general 
controls).  The  levice  is  exempt  from  the 


premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

130.  Section  866.3850  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§866.3850 
reagents. 


Trichinella  spiralis  serological 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premaxket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

131.  Section  866.5060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§866.5060 
system. 


Prealbumin  immunological  test 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §866.9. 

132.  Section  866.5065  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  866.5065    Human  allotypic  marker 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

133.  Section  866.5160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5160    Beta-globulin  immunological 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §866.9. 

134.  Section  866.5200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5200    Carbonic  anhydrase  B  and  C 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

135.  Section  866.5330  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5330    Factor  XIII,  A,  S,  immunological 
test  system. 

***** 

(b)  Classification.  Class  1  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9.  This  exemption  does 
not  apply  to  factor  deficiency  tests 


classified  under  §864.7290  of  this 
chapter. 

136.  Section  866.5400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5400    Alpha-globulin  immunological 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

137.  Section  866.5420  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5420    Alpha-1 -glycoproteins 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

138.  Section  866.5425  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5425    Alpha-2-glycoproteins 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  ft-om  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

139.  Section  866.5430  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5430    Beta-2-glycoprotein  I 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §866.9. 

140.  Section  866.5440  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5440    Beta-2-glycoprotein  III 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

141.  Section  866.5560  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5560    Lactic  dehydrogenase 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

142.  Section  866.5570  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§  866.5570    Lactoferrin  immunological  test 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

143.  Section  866.5590  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5590    Lipoprotein  X  immunological 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

144.  Section  866.5715  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5715    Plasminogen  immunological 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

145.  Section  866.5735  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5735    Prothrombin  immunological 
test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §866.9.  This  exemption  does 
not  apply  to  multipurpose  systems  for 
in  vitro  coagulation  studies  classified 
under  §  864.5425  of  this  chapter  or 
prothrombin  time  tests  classified  under 
§864.7750  of  this  chapter. 

146.  Section  866.5765  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5765    Retinol-binding  protein 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 

147.  Section  866.5890  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5890    Inter-alpha  trypsin  inhibitor 
immunological  test  system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  866.9. 


PART  868— ANESTHESIOLOGY 
DEVICES 

148.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e. 
360).  371. 

149.  Section  868.9  is  revised  to  read 
as  follows: 

§  868.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  n  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 


immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §  812. 3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

150.  Section  868.1910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.1910    Esophageal  stethoscope. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  868.9. 

151.  Section  868.5620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5620    Breathing  mouthpiece. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  868.9. 

152.  Section  868.5640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5640    Medicinal  nonventilatory 
nebulizer  (atomizer). 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  868.9. 

153.  Section  868.5675  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5675    Rebreathing  device. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  868.9. 

154.  Section  868.5700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5700    Nonpowered  oxygen  tent. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
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(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  pse  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §  812. 3{k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

PART  872— DENTAL  DEVICES 

158.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Aulhoritv:  21  U.S.C.  3.51.  360.  360r:.  360e. 
360j,  371.  ' 

159.  Section  872.9  is  revised  to  read 
as  follows: 

§  872.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 


(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a  , 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  svndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

160.  Section  872.3275  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  872.3275    Dental  cement. 

(a)  *   *   * 

•  (2)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §872.9. 
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161.  Section  872.J400  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  872.3400    Karaya  and  sodium  borate  with 
or  without  acacia  denture  adhesive. 

***** 

(b)  Classification.  (1)  Class  I  (general 
controls)  if  the  device  contains  less  than 
12  percent  by  weight  of  sodium  borate. 
The  class  I  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §872.9. 
***** 

162.  Section  872.3540  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  872.3540    OTC  denture  cushion  or  pad. 

*         *         *         *         * 

(b)  Classification.  (1)  Class  I  if  the 
device  is  made  of  wax-impregnated 
cotton  cloth  that  the  patient  applies  to 
the  base  or  inner  surface  of  a  denture 
before  inserting  the  dentiu'e  into  the 
mouth.  The  device  is  intended  to  be 
discarded  following  1  day's  use.  The 
class  I  device  is  exempt  '.om  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §872.9. 
***** 

163.  Section  872.6300  is  revised  to 
read  as  follows: 

§872.6300    Rubber  dam  and  accessories. 

(a)  Identification.  A  rubber  dam  and 
accessories  is  a  device  composed  of  a 
thin  sheet  of  latex  with  a  hole  in  the 
center  intended  to  isolate  a  tooth  from 
fluids  in  the  mouth  during  dental 
procedures,  such  as  filling  a  cavity 
preparation.  The  device  is  stretched 
around  a  tooth  by  inserting  a  tooth 
through  a  hole  in  the  center.  The  device 
includes  the  rubber  dam,  rubber  dam 
clamp,  rubber  dam  frame,  and  forceps 
for  a  rubber  dam  clamp.  This 
classification  does  not  include  devices 
intended  for  use  in  preventing 
transmission  of  sexually  transmitted 
diseases  through  oral  sex;  those  devices 
are  classified  as  condoms  in  §  884.5300 
of  this  chapter. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  872.9.  If  the  device  is  not 
labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files. 


164.  Section  872.6390  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6390    Dental  floss. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procediues  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  872.9. 

165.  Section  872.6640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.6640    Dental  operative  unit  and 
accessories. 

^■k  *  *  *  * 

(b)  Classification.  Class  I  (general 
controls).  Except  for  dental  operative 
unit,  accessories  are  exempt  from 
premarket  notification  procediues  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  872.9. 

PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

166.  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e, 
360j,  371. 

167.  Section  874.9  is  revised  to  read 
as  follows: 

§  874.9  Limitations  of  exemptions  from 
section  510(l()  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 


e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
shcirpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immimity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

168.  Section  874.1070  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874. 1 070    Short  increment  sensitivity 
index  (SISI)  adapter. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  874.9. 

169.  Section  874.1100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.1 1 00    Earphone  cushion  for 
audiometric  testing. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  874.9. 

170.  Section  874.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.1500    Gustometer. 
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labeled  or  other\  dse 
sterile,  it  is  exeir  pt 
good  manufacturing 
in  part  820  of  th 
exception  of  §  8dO 
with  respect  to  g  i 
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171.  Section  8 
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4.1800  is  amended  by 
(b)  to  read  as  follows: 


§874.1800    Air  or 


water  caloric  stimuiator. 


(b)  Classificati  jn 
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premarket  notifi 
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172.  Section 
revising  paragra|  h 
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807  of  this  chapter 
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1925  is  amended  by 
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§  874.1 925    Toynl  lee  diagnostic  tube. 
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(b)  Classificati  jn 
controls).  The 
premarket 
subpart  E  of  part 
subject  to  §874. 

173.  Section 
revising  paragra 


.  Class  1  (general 
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807  of  this  chapter 


8 '4 


.3300  is  amended  by 
h  (b)  to  read  as  follows: 


§  874.3300    Hearii  ig  Aid. 

***** 

(b)  Classification.  (1)  Class  I  (general 
controls)  for  the  lir-conduction  hearing 
aid.  The  air-cone  uction  hearing  aid  is 
exempt  from  the  premarket  notification 
procedures  in  siMjpart  E  of  part  807  of 
this  chapter  subj  set  to  §  874.9. 

(2)  Class  II  forjthe  bone-conduction 
hearing  aid. 

174.  Section  8N.3540  is  amended  by 
revising  paragra  »h  (b)  to  read  as  follows: 


§874.3540 
instrument  for 
surgery. 
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4100  is  amended  by 
(b)  to  read  as  follows: 


§874.4100    Epistaxis  balloon. 

***** 

(b)  Classification  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §874.9. 

176.  Section  874.4420  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.4420    Ear,  nose,  and  throat  manual 
surgical  instrument. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §874.9. 

177.  Section  874.5300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.5300    Ear,  nose,  and  throat 
examination  and  treatment  unit. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  874.9. 

178.  Section  874.5550  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.5550    Powered  nasal  irrigator. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §874.9. 

179.  Section  874.5840  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.5840    Antistammering  device. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §874.9. 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

180.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360(;,  360e, 
360 j.  3601.  371. 

181.  Section  876.9  is  revised  to  read 
as  follows: 

§  876.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 


that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or     ' 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 
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(9)  For  near  patient  testing  (point  of 
care). 

182.  Section  876.5160  rs  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5160    Urological  clamp  for  males. 

***** 

(b)  Classification.  Class  I  (general 
controls).  Except  when  intended  for 
internal  use  or  use  on  females,  the 
device  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  subject  to 
§876.9. 

183.  Section  876.5210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5210    Enema  kit 

***** 

(b)  Classification.  Class  I  (geneftl 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  876.9.  The  device  is  exempt 
from  the  current  good  manufacturing 
practice  regulations  in  part  820  of  this 
chapter,  with  the  exception  of  §  820.180 
of  this  chapter,  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  of  this  chapter,  with  respect  to 
complaint  files. 

184.  Section  876.5250  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  876.5250    Urine  collector  and 
accessories. 

***** 

(b)*  *  * 

(2)  Class  I  (general  controls)  for  a 
urine  collector  and  accessories  not 
intended  to  be  connected  to  an 
indwelling  catheter.  The  class  I  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  subject  to 
§  876.9.  If  the  device  is  not  labeled  or 
otherwise  represented  as  sterile,  it  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  the  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

185.  Section  876.5980  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  876.5980    Gastrointestinal  tube  and 
accessories. 

***** 

(b)  *  *  * 

(2)  Class  I  (general  controls)  for  the 
dissolvable  nasogastric  feed  tube  guide 
for  the  nasogastric  tube.  The  class  I 
device  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 


part  807  of  this  chapter  subject  to 
§876.9. 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

186.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360),  3601.371. 

187.  Section  878.9  is  revised  to  read 
as  follows: 

§  878.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
,  device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
.using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
pxupose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 


(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3{k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

188.  Section  878.3250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.3250    External  facial  fracture  fixation 
appliance. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  878.9. 

189.  Section  878.3910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.391 0    Noninfiatable  extremity  splint. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  878.9.  If  the  device  is  not 
labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

190.  Section  878.3925  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.3925    Plastic  ;  urgery  kit  and 
accessories. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §878.9. 

191.  Section  878.4040  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§  878.4040    Sur(  ical  apparel 


(b)  Classifica 
controls)  for  su|] 
masks. 

(2)  Class  I  (ge  leral 
surgical  appare 
gowns  and  su 
device  is  exem[  t 
notification 
part  807  of  this 
§878.9. 

192.  Section 
revising  paragri 


ion.  (1)  Class  II  (special 
■gical  gowns  and  surgical 


controls)  for 
other  than  surgical 

masks.  The  class  I 
from  the  premarket 
ures  in  subpart  E  of 
chapter  subject  to 


rgical 


pre  ::ed 


178.4100  is  amended  by 
ph  (b)  to  read  as  follows: 


§878.4100    Org)  n  bag 


c  ev 


(b)  Classifica  ion 
controls).  The 
premarket  noti 
subpart  E  of 
subject  to  §  878 

193.  Section 


pait 


.  Class  I  (general 
ice  is  exempt  from  the 
f  ication  procedures  in 
807  of  this  chapter 
9. 

78.4200  is  amended  by 
ph  (b)  to  read  as  follows; 


revising  paragr; 


§  878.4200    Intrdduction/drainage  catheter 
and  accessories, 


f  ev] 


(b)  Classifica  ion 
controls).  The 
premarket 
subpart  E  of 
subject  to  §  878 

194.  Section 
revising  paragn 


.  Class  I  (general 
ice  is  exempt  from  the 
notification  procedures  in 
807  of  this  chapter 


pait 


178.4320  is  amended  by 
ph  (b)  to  read  as  follows: 


§  878.4320    Rem  Dvable  skin  clip. 


tea  ion 


(b)  Classifii 
controls).  The 
premarket  notif  cation 
subpart  E  of  pai  t 
subject  to  §  878 

195.  Section 
revising  paragr; 


.  Class  I  (general 
c  evice  is  exempt  from  the 
procedures  in 
807  of  this  chapter 
9. 

178.4680  is  amended  by 
ph  (b)  to  read  as  follows: 


§878.4680    Non^wered 
portable  suction 


single  patient, 
apparatus. 


ica  ion 


( ev 


(b)  Classifii 
controls).  The 
premarket  notijcation 
subpart  E  of 
subject  to  §  878 

196  Section 
revising  paragri 


.  Class  I  (general 
ice  is  exempt  from  the 
procedures  in 
807  of  this  chapter 


9. 


78.4760  is  amended  by 
ph  (b)  to  read  as  follows: 


§  878.4760    Rem  ovable  skin  staple. 


ion.  Class  I  (general 
f  evice  is  exempt  from  the 
procedures  in 
807  of  this  chapter 


(b)  Classifica 
controls).  The 
premarket  notii  ication 
subpart  E  of  pa  t 
subject  to  §878  9 

197.  Section  178.4820  is  amended  by 
revising  paragri  ph  (b)  to  read  as  follows: 

ical  Instrument  motors  and 


§878.4820     Sure 
accessorles/attathments 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §878.9. 

198.  Section  878.4960  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4960    Operating  tables  and 
accessories  and  operating  chairs  and 
accessories. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procediu-es  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §878.9. 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

199.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360i.  371. 

200.  Section  880.9  is  revised  to  read 

as  follows:  , 

§  880.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g..  a  surgical  instrument  cuts  tissue 
with  a  lar.er  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 


infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

201.  Section  880.5090  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.5090    Liquid  bandage. 

***** 

(b)  Classification.  Class  I  (general 
controls).  When  used  only  as  a  skin 
protectant,  the  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §880.9. 

202.  Section  880.5270  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  880.5270    Neonatal  eye  pad. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  880.9.  If  the  device  is  not 
labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §820.198  of 
this  chapter,  with  respect  to  complaint 
files. 
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Vi  203.  Section  880.5420  is  amended  by 

ij}  revising  paragraph  (b)  to  read  as  follows: 

§  880.5420    Pressure  infusor  for  an  I.V.  bag. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  880.9.- 

PART  882— NEUROLOGICAL  DEVICES 

204.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c,  360e, 
360j,  371. 

205.  Section  882.9  is  revised  to  read 
as  follows: 

§  882.9  Limitations  of  exemptions  from 
section  510(l()  of  ttie  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  cuhure  or  immimoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 


diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immime  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myoccirdicd  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases;  . 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  pr  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

206.  Section  882.1200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.1200    Two-point  discriminator. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  882.9.  The  device  is  also 
exempt  from  the  current  good 
manufactm^ing  practice  regulations  ia 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

207.  Section  882.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.1500    Esthesiometer. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  882.9.  The  device  is  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

208.  Section  882.1750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§882.1750    Pinwheel. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  882.9. 

209.  Section  882.4060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4060    Ventricular  cannula. 

***** 

(b)  Classification.  Class  I  (general 
controls).  When  made  only  of  surgical 
grade  stainless  steel,  the  device  is 
exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  §  882.9. 

210.  Section  882.4545  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4545    Shunt  system  implantation 
instrument 

***** 

(b)  Classification.  Class  I  (general 
controls).  When  made  only  of  surgical 
grade  stainless  steel,  the  device  is 
exempt  from  the  premarket  notification 
procediu-es  in  subpart  E  of  part  807  of 
this  chapter  subject  to  §  882.9. 

211.  Section  882.4650  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4650    Neurosurgical  suture  needle. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §882.9. 

212.  Section  882.4750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4750    Skull  punch. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  882.9.  This  exemption  does 
not  apply  to  powered  compound  cranial 
drills,  burrs,  trephines,  and  their 
accessories  classified  under  §  882.4305. 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

213.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c.  360e, 
360).  371. 

214.  Section  884.9  is  revised  to  read 
as  follows: 

§  884.9  Limitations  of  exemptions  from  t 
section  51 0(k)  of  the  Federal  Food,  Drug, ' 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
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assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma: 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter:  and 

(9)  For  near  patient  testing  (point  of 
care). 

215.  Section  884.1040  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§884.1040    Viscometer  for  cervical  mucus. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  884.9. 

§884.5435    [Amended] 

216.  Section  884.5435  Unscented 
menstrual  pad  is  amended  in  the  last 
sentence  of  paragraph  (b)  by  removing 
the  word  "intralabial"  and  adding  in  its 
place  the  word  "interlabial". 

PART  886— OPHTHALMIC  DEVICES 

217.  The  authority  citation  for  21  CFR 
part  886  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

218.  Section  886.9  is  revised  to  read 
as  follows: 

§  886.9  Limitations  of  exemptions  from 
section  S10(lc)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  {the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device:  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 


device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology:  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analjrte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of  * 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma: 

(8)  For  noninvasive  testing  as  defined 
in  §  812. 3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

219.  Section  886.1350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1350    Keratoscope. 

***** 

(b)  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  886.9.  The  battery-powered 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files 

220.  Section  886.1780  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 780    Retinoscope. 

***** 

(b)  Classification.  (1)  Class  11  (special 
controls)  for  the  AC-powered  device. 

(2)  Class  I  (general  controls)  for  the 
battery-powered  device.  The  class  I 
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battery-powered  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  886.9.  The  batterj'-powered 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820. 1 80  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

221.  Section  886.1940  is  amended  by 
revising  paragraph  {h)  to  read  as  follows: 

§  886.1 940    Tonometer  sterilizer. 

***** 

(b)  Classification.  Class  I  {general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §886.9. 

222.  Section  886.4070  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4070    Powered  corneal  burr. 

***** 

(b)  Classification.  Class  I  (general 
controls).  When  intended  only  for  rust 
ring  removal,  the  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §886.9. 

223.  Section  886.4300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.4300    Intraocular  lens  guide.        '' 

***** 

(b)  Classification.  Class  I  (general 
controls).  Except  when  used  as  folders 
or  injectors  for  soft  or  foldable 
intraocular  lenses,  the  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  peut  807  of 
this  chapter  subject  to  §  886.9. 

224.  Section  886.4750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.4750    Ophthalmic  eye  shield. 

***** 

(b)  Classification.  Class  I  (general 
controls).  When  made  only  of  plastic  or 
aluminum,  the  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  886.9.  When  made  only  of 
plastic  or  aluminum,  the  devices  are 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180  of  this  chapter, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  of 
this  chapter,  with  respect  to  complaint 
files. 

225.  Section  886.5850  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5850    Sunglasses  (nonprescription). 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  886.9. 

PART  888— ORTHOPEDIC  DEVICES 

226.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  21  U.S.C.  ,3.51.  360.  3B0f:.  360h. 
360j.  371. 

227.  Section  888.9  is  revised  to  read 
as  follows: 

§  888.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  <jf  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using  - 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 


(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders, 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 
screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma: 

'     (8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

228.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

.Authority:  21  U.S.C.  351.  360,  360c.  360e. 
360).  371. 

229.  Section  890.9  is  revised  to  read 
as  follows: 

§  890.9  Limitations  of  exemptions  from 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  1 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introductiop  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
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purpose,  or  the  c  evice  is  intended  for 
lay  use  where  th  j  former  intended  use 
was  by  health  ca  re  professionals  only; 

(b)  the  modifi  3d  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  ge  leric  type  of  device; 
e.g..  a  siugical  ir  strument  cuts  tissue 
with  a  laser  bear  i  rather  than  with  a 
sharpened  meta!  blade,  or  an  in  vitro 
diagnostic  devic  j  detects  or  identifies 
infectious  agent!  by  using 
deoxyribonuclei :  acid  (DNA)  probe  or 
nucleic  acid  hyb  ridization  technology 
rather  than  culti  re  or  immunoassay 
technology:  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  he  diagnosis, 
monitoring,  or  si  :reening  of  neoplastic 
diseases  with  th ;  exception  of 
immunohistochi  imical  devices; 

(2)  For  use  in  jcreening  or  diagnosis 
of  familial  or  ac(  uired  genetic  disorders, 
including  inbon  i  errors  of  metabolism; 

(3)  For  measu  ing  an  analyte  that 
serves  as  a  surrc  gate  marker  for 
screening,  diagrosis,  or  monitoring  life- 
threatening  dise  ises  such  as  acquired 
immune  deficie  icy  syndrome  (AIDS), 
chronic  or  activ  s  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessi  ng  the  risk  of 


cardiovascular 
(5)  For  use  in 


(b)  Classifica  ion 
controls).  The 
premarket  noti 
subpart  E  of  paft 
subject  to  §  890l9 

231.  Section 
revising  paragn  i 


§890.5710     Hot 


Exce  )t 


(b) 
controls) 
on  infants,  the 
the  premarket 


(  iseases; 
diabetes  management; 

(6)  For  identi  ying  or  inferring  the 
identity  of  a  mi(  roorganism  directly 
from  clinical  mi  iterial; 

(7)  For  detect  on  of  antibodies  to 
microorganisms  other  than 
immunoglobuli  i  G  (IgG)  or  IgG  assays 
when  the  result ;  are  not  qualitative,  or 
are  used  to  dete  rmine  immunity,  or  the 
assay  is  intende  d  for  use  in  matrices 
other  than  serui  a  or  plasma; 

(8)  For  nonin  rasive  testing  as  defined 
his  chapter:  and 

(9)  For  near  p  atient  testing  (point  of 
care). 

230.  Section  i  190.5180  is  amended  by 
revising  paragn  ph  (b)  to  read  as  follows: 

§  890.51 80    Mam  jal  patient  rotation  bed. 


Class  I  (general 
c  evice  is  exempt  firom  the 
cation  procedures  in 
807  of  this  chapter 


$90.5710  is  amended  by 
ph  (b)  to  read  as  follows: 


3r  cold  disposable  pack. 


Classificdfion.  Class  I  (general 

when  intended  for  use 
device  is  exempt  from 
otification  procedures  in 


subpart  E  of  part  807  of  this  chapter 
subject  to  §  890.9. 

PART  892— RADIOLOGY  DEVICES 

232.  The  authority  citation  for  21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c.  360e, 
360),  371. 

233.  Section  892.9  is  revised  to  read 
as  follows: 

§  892.9  Limitations  of  exemptions  from 
section  510(k)  of  ttie  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

The  exemption  from  the  requirement 
of  premarket  notification  (section  510(k) 
of  the  act)  for  a  generic  type  of  class  I 
or  II  device  is  only  to  the  extent  that  the 
device  has  existing  or  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type  or,  in  the  case  of  in 
vitro  diagnostic  devices,  only  to  the 
extent  that  misdiagnosis  as  a  result  of 
using  the  device  would  not  be 
associated  with  high  morbidity  or 
mortality.  Accordingly,  manufacturers 
of  any  commercially  distributed  class  I 
or  II  device  for  which  FDA  has  granted 
an  exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  the  intended  use  of  a 
legally  marketed  device  in  that  generic 
type  of  device;  e.g.,  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  where  the  former  intended  use 
was  by  health  care  professionals  only; 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  a  legally  marketed 
device  in  that  generic  type  of  device; 
e.g.,  a  surgical  instrument  cuts  tissue 
with  a  laser  beam  rather  than  with  a 
sharpened  metal  blade,  or  an  in  vitro 
diagnostic  device  detects  or  identifies 
infectious  agents  by  using 
deoxyribonucleic  acid  (DNA)  probe  or 
nucleic  acid  hybridization  technology 
rather  than  culture  or  immunoassay 
technology;  or 

(c)  The  device  is  an  in  vitro  device 
that  is  intended: 

(1)  For  use  in  the  diagnosis, 
monitoring,  or  screening  of  neoplastic 
diseases  with  the  exception  of 
immunohistochemical  devices; 

(2)  For  use  in  screening  or  diagnosis 
of  familial  or  acquired  genetic  disorders 
including  inborn  errors  of  metabolism; 

(3)  For  measuring  an  analyte  that 
serves  as  a  surrogate  marker  for 


screening,  diagnosis,  or  monitoring  life- 
threatening  diseases  such  as  acquired 
immune  deficiency  syndrome  (AIDS), 
chronic  or  active  hepatitis,  tuberculosis, 
or  myocardial  infarction  or  to  monitor 
therapy; 

(4)  For  assessing  the  risk  of 
cardiovascular  diseases; 

(5)  For  use  in  diabetes  management; 

(6)  For  identifying  or  inferring  the 
identity  of  a  microorganism  directly 
from  clinical  material; 

(7)  For  detection  of  antibodies  to 
microorganisms  other  than 
immunoglobulin  G  (IgG)  or  IgG  assays 
when  the  results  are  not  qualitative,  or 
are  used  to  determine  immunity,  or  the 
assay  is  intended  for  use  in  matrices 
other  than  serum  or  plasma; 

(8)  For  noninvasive  testing  as  defined 
in  §812.3(k)  of  this  chapter;  and 

(9)  For  near  patient  testing  (point  of 
care). 

234.  Section  892.1300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 300    Nuclear  rectilinear  scanner. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premcirket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

235.  Section  892.1320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1320    Nuclear  uptake  probe. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

236.  Section  892.1330  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 330    Nuclear  whole  body  scanner. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  892.9. 

237.  Section  892.1350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 350    Nuclear  scanning  bed. 

***** 

(b)  Classification.  Class  I  (general 
-  controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

238.  Section  892.1410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 41 0    Nuclear  electrocardiograph 
synchronizer. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
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premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  892.9. 

239.  Section  892  1890  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  892.1 890    Radiographic  film  illuminator. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

240.  Section  892.1910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1910    Radiographic  grid. 

***** 

(b)  Classification.  Class  I  (general 
conlrols).  The  device  is  exempt  fi'om  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

241.  Section  892.1960  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1960    Radiographic  intensifying 
screen. 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  fi'om  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

242.  Section  892.1970  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1970    Radiographic  ECG/respirator 
synchronizer. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

243.  Section  892.2010  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.2010    Medical  Image  storage  device. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

244.  Section  892.2020  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.2020    Medical  Image  communications 
device. 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  proceduras  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

245.  Section  892.5650  is  amended  by 
revising  peiragraph  (b)  to  read  as  follows: 


§  892.5650    Manual  radionuelide  applicator 
system. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  892.9. 

246.  Section  892.6500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.6500    Personnel  protective  shield. 

***** 

(b)  Classification.  Class  I  (general 
controls)  The  device  is  exempt  fi-om  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §892.9. 

Dated:  Decemljer  22.  1999. 

Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
[70  8659] 
RIN1545-AV44 

Compliance  Monitoring  and 
Miscellaneous  Issues  Relating  to  the 
Low-Income  Housing  Credit 

agency:  Internal  Revenue  Service  (IRS), 

Treasurv'. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  procedures  for 
compliance  monitoring  by  state  and 
local  housing  agencies  (Agencies)  with 
the  requirements  of  the  low-income 
housing  credit;  the  requirements  for 
making  carryover  allocations;  the  rules 
for  Agencies'  correction  of 
administrative  errors  or  omissions;  and 
the  independent  verification  of 
information  on  sources  and  uses  of 
funds  submitted  by  taxpayers  to 
Agencies.  These  final  regulations  affect 
owners  of  low-income  housing  projects 
who  claim  the  credit  and  the  Agencies 
who  administer  the  credit. 
DATES:  Effective  Dates:  These 
regulations  are  effective  January  1,  2001, 
except  that  the  amendments  made  to 
§§  1.42-5(c)(5)  and  (e)(3)(i),  and  1.42-13 
are  effective  January  14,  2000,  and  the 
amendment  made  to  §  1.42-6(d)(4)(ii)  is 
effective  Januarj'  1.  2000. 

Applicability  Dates:  For  dates  of 
applicability  of  the  amendments  to 
§  1.42-5,  see  §  1.42-5(h).  For  date  of 


applicability  of  the  amendment  made  to 
§  1.42-6,  see  §  1.42-1 2(c).  For  date  of 
applicability  of  the  amendments  made 
to  §  1.42-13,  see  §  1.42-1 3(d).  For  date 
of  applicability  of  §  1 .42-1 7.  see  §  1 .42- 
17(b). 

rOR  FURTHER  INFORMATION  CONTACT:  Paul 
Handleman,  (202)  622-3040  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-1357. 
Responses  to  these  collections  of 
information  are  mandator}'. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  hot  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  §  1.42-5,  the  estimated  annual 
burden  per  respondent  varies  from  .5 
hour  to  3  hours  for  taxpayers  and  250 
to  5,000  hoiurs  for  Agencies,  with  an 
estimated  average  of  1  hour  for 
taxpayers  and  1 ,500  hours  for  Agencies. 
For  §  1.42-13,  the  estimated  annual 
burden  per  respondent  varies  from  .5 
hour  to  10  hours  for  taxpayers  and 
Agencies,  with  an  estimated  average  of 
3.5  hours  for  taxpayers  and  3  hours  for 
Agencies.  For  §  1.42-17,  the  estimated 
annual  burden  per  respondent  varies 
from  .5  hour  to  2  hours  for  taxpayers 
and  .5  hour  to  5  hours  for  Agencies, 
with  an  estimated  average  of  1  hour  for 
taxpayers  and  2  hours  for  Agencies. 

Comments  concerning  the  accuracy  of 
these  burden  estimates  and  suggestions 
for  reducing  these  burdens  should  be 
sent  to  the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer. 
OP:FS:FP.  Washington.  DC  20224.  and 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  January  8,  1999,  the  IRS  published 
proposed  regulations  (REG-1 14664-97) 
in  the  Federal  Register  (64  FR  1 143) 
inviting  comments  under  section  42.  A 
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public  hearing 
Numerous 
received.  After 
comments,  the 
adopted  as  revi 
Decision 


Was  held  May  27,  1999. 
comif  ents  have  been 

ideration  of  all  the 
oposed  regulations  are 
by  this  Treasury 
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s;d 
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unnecessary  am 
commentators  s 
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calendar  year 
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e  ich 
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2.  Three-year 
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conduct  on-site 
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project  and,  for 
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cer  1 


also  suggest  extending 
inspecting  new 
end  of  the  calendar  year 
year  of  the  credit 
until  a  reasonable  time 
issues  Form  8609, 
Housing  Credit  Allocation 
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the  comments,  the  final 
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In  spection  Requirement 

regulations  require  that, 

ry  3  years,  each  Agency 

inspections  of  all 
ow-income  housing 

each  tenant  in  at  least 
project's  low-income 
the  Agency,  review  the 

ification,  the 


documentation  supporting  such 
certification,  and  the  rent  record. 

Most  commentators  agree  with 
requiring  physical  inspections  of  the 
buildings  at  least  once  every  3  years. 
However,  commentators  recommend 
reviewing  tenant  income  and  rent 
records  once  every  5  years,  which  is  one 
of  the  options  under  the  current 
compliance  monitoring  regulations  (see 
§  1.42-5{c)(2)(ii)(B)  requiring  an  Agency 
to  review  tenant  files  for  20  percent  of 
the  low-income  housing  projects  each 
year).  Commentators  also  recommend 
reviewing  tenant  files  either  on-site  or  at 
other  locations,  including  desk  audits. 

Although  the  physical  inspection  and 
file  review  requirements  for  new 
buildings  are  relaxed  in  the  final 
regulations,  the  final  regulations  retain 
the  3-year  inspection  cycle  for  existing 
buildings.  The  final  regulations  do  not 
separate  the  physical  inspection  and  file 
review  cycles  (every  3  years  for  physical 
inspections  and  every  5  years  for  file 
reviews)  as  suggested  by  commentators 
because  it  is  administratively  complete 
to  do  both  during  the  same  year.  The 
tenant  income  and  rent  restrictions  in 
section  42(g)  are  equally  important  as 
the  habitability  standards  for  a  low- 
income  unit  in  section  42(i)(3)(B)(ii). 
The  final  regulations  adopt  the 
suggestion  diat  the  file  review  may  be 
done  wherever  the  tenant  files  are 
maintained. 

3.  Health,  Safety,  and  Building  Code 
Inspections 

The  proposed  regulations  require  the 
Agency  to  determine  whether  the 
project  is  suitable  for  occupancy,  taking 
into  account  local  health,  safety,  and 
building  codes. 

Many  commentators  object  to  this 
requirement  as  too  costly  and 
unadministerable  because  building 
codes  vary  considerably  within  states. 
Commentators  also  asked  for  guidelines 
as  to  what  constitutes  an  "inspection." 
Some  commentators  propose  defining 
an  inspection  as  looking  at  selected 
units  in  the  building  and  common  areas 
for  visible  problems  or  defects  without 
applying  the  local  health,  safety,  and 
building  codes  standards.  One 
commentator  suggests  inspections  based 
on  a  complaint  fi-om  the  local 
jurisdiction  or  from  a  tenant.  Some 
commentators  suggest  using  a  uniform 
physical  standard  such  as  the  uniform 
physical  condition  standards  for  public 
housing  established  by  the  Department 
of  Housing  and  Urban  Development 
(HUD)  in  24  CFR  5.703. 

Section  42(i)(3)(B)(i)  excludes  from 
the  definition  of  a  "low-income  unit"  a 
unit  that  is  not  suitable  for  occupancy. 
Under  section  42(i)(3)(B)(ii),  suitability 
of  a  unit  for  occupancy  shall  be 


determined  under  regulations 
prescribed  by  the  Secretary  taking  into 
account  local  health,  safety,  and 
building  codes.  Recognizing  that  these 
codes  vary  considerably  within  states, 
the  final  regidations  require  an  Agency 
to  determine  whether  a  low-income 
housing  project  satisfies  these  codes,  or 
satisfies  the  HUD  uniform  physical 
condition  standards.  The  HUD 
standards  are  intended  to  ensure  that 
housing  is  decent,  safe,  sanitary,  and  in 
good  repair.  Though  it  would  be 
appropriate  that  an  Agency  use  HUD's 
inspection  protocol  under  24  CFR  5.705, 
the  final  regulations  do  not  mandate  use 
of  HUD's  inspection  protocol  because  to 
do  so  could  increase  costs  to  the 
Agencies  as  well  as  limit  their  latitude 
in  applying  standards  consistent  with 
their  own  operating  procedures  and 
practices.  The  final  regulations  except  a 
building  from  the  inspection 
requirement  if  the  building  is  financed 
by  the  Rural  Housing  Service  (RHS) 
under  the  section  515  program,  the  RHS 
inspects  the  building  (under  7  CFR  part 
1930(c)),  and  the  RHS  and  Agency  enter 
into  a  memorandum  of  understanding, 
or  other  similar  arrangement,  under 
which  the  RHS  agrees  to  notify  the 
Agency  of  the  inspection  results. 
Irrespective  of  the  physical  inspection 
standard  selected  by  the'Agency,  a  low- 
income  housing  project  under  section 
42  must  continue  to  satisfy  local  health, 
safety,  and  building  codes. 

The  proposed  regulations  limit  an 
Agency's  delegation  of  the  physical 
inspection  of  a  project  to  only  a  state  or 
local  government  unit  responsible  for 
making  building  code  inspections. 
Commentators  suggest  expanding  the 
delegation  of  inspections  to  professional 
firms.  The  final  regulations  remove  the 
delegation  limitation  and  Agencies  may 
delegate  the  physical  inspection 
requirement  to  state  or  local 
governmental  agencies,  HUD.  or  private 
contractors. 

4.  Local  Reports  of  Building  Code 
Violations 

The  proposed  regulations  require  the 
owner  of  a  low-income  housing  project 
to  certify  that  for  the  preceding  12- 
month  period  the  state  or  local 
government  imit  responsible  for  making 
building  code  iiflpections  did  not  issue 
a  report  of  a  violation  for  the  project.  If 
the  governmental  unit  issued  a  report  of 
a  violation,  the  owner  is  required  to 
attach  a  copy  of  the  report  of  the 
violation  to  the  annual  certification 
submitted  to  the  Agency. 

A  commentator  noted  that  the  niunber 
of  violations  attached  to  the  annual 
owner  certification  would  be 
considerable  because  even  the  highest 
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quality  rental  housing  operations  do  not 
have  an  inspection  without  a  report  or 
notice  of  some  violation.  Two 
commentators  suggest  attaching  reports 
only  for  violations  that  have  not  been 
corrected  prior  to  filing  the  annual 
owner  certification  or  requiring  that 
owners  only  attach  reports  for  "major" 
violations.  The  commentators  suggest 
defining  major  violations  as  violations 
not  corrected  within  90  days  of  the 
notice  of  violation  or  violations  where 
the  cost  to  comply  exceeds  S2,500.  A 
commentator  suggests  that  Agencies  be 
allowed  to  distinguish  between  minor 
technical  violations  and  serious 
violations  (i.e.,  lack  of  heat  or  hot  water, 
hazardous  conditions,  and  security)  in 
reporting  noncompliance. 

Though  a  minor  violation  will  not 
lead  to  the  disallowance  or  recaptiue  of 
section  42  credits,  a  series  of  minor 
violations  may  be  the  equivalent  of  a 
major  violation  resulting  in 
disallowance  or  recapture  of  credits. 
Determining  the  difference  between  a 
major  and  minor  violation  is  subjective. 
The  final  regulations  do  not  exclude 
minor  violations  fi-om  the  reporting  and 
recordkeeping  requirement.  However,  to 
reduce  the  inspection  violation 
paperwork,  the  final  regulations  require 
that  the  owner  must  either  attach  a 
statement  summarizing  the  violations  or 
a  copy  of  each  violation  report  to  the 
aruiual  owner  certification  submitted  to 
the  Agency.  The  owner  must  state  on 
the  certification  whether  the  violation 
has  been  corrected.  In  addition,  the  final 
regulations  require  that  the  owner  retain 
the  original  violation  report  for  the 
Agency's  physical  inspection.  Retention 
of  the  original  violation  report  is  not 
required  once  the  Agency  reviews  the 
violation  and  completes  its  inspection, 
unless  the  violation  remains 
uncorrected. 

5.  Correction  of  Noncompliance  or 
Failure  to  Certify 

The  final  regulations  adopt 
commentators'  suggestion  to  limit  to  a  3- 
year  period  after  the  end  of  the 
correction  period  in  §  1.42-5{e)(4)  the 
requirement  that  Agencies  file  Form 
8823,  "Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance," 
with  the  IRS  reporting  the  correction  of 
the  noncompliance  or  failure  to  certify. 

6.  Compliance  Monitoring  Effective 
Dates 

Commentators  suggest  an  effective 
date  of  at  least  one  year  after  the  final 
regulations  are  published  in  the  Federal 
Register.  Commentators  also 
recommend  on-site  inspections  apply 
only  to  new  buildings  allocated  section 


42  credits  after  the  effective  date  of  the 
final  regulations. 

Because  the  amendments  to  the 
compliaiice  monitoring  regulations  will 
require  amendments  to  qualified 
allocation  plans,  the  final  regulations 
relating  to  compliance  generally  contain 
a  January  1,  2001,  effective  date.  Thus, 
the  requirements  to  attach  local  health, 
safety,  or  building  code  violations  to  the 
annual  owner  certification  and  to 
inspect  buildings  and  review  tenant 
files  for  existing  projects  are  effective 
January  1,  2001.  The  inspection 
requirement  and  tenant  file  review  for 
new  buildings  is  effective  for  buildings 
placed  in  service  on  or  after  January  1 , 
2001. 

7.  Section  8  and  Federal  Civil  Rights 
Laws 

Two  commentators  state  that 
insufficient  controls  are  in  place  to 
ensure  that  low-income  housing  projects 
adhere  to  the  requirement  in  section 
42(h){6)(B)(iv)  of  nondiscrimination 
against  Section  8  voucher  or  certificate 
holders.  The  commentators  suggest  that 
the  IRS  could  help  compensate  for  lack 
of  controls  by  working  with  HUD  to 
ensure  that  Section  8  voucher  or 
certificate  holders  are  aware  of.  and 
have  access  to,  low-income  housing 
projects.  The  commentators  also  suggest 
that  Agencies  provide  regional  HUD 
offices  a  list  of  low-income  housing 
projects  in  that  state,  with  information 
that  would  be  helpful  for  prospective 
tenants.  One  commentator  suggests  that 
the  prohibition  on  discrimination  based 
on  Section  8  status  be  clarified  to 
exclude  policies  that  bar  Section  8 
tenants  but  have  no  substantial  business 
justification.  For  example,  low-income 
housing  projects  should  not  be 
permitted  to  exclude  Section  8  voucher 
or  certificate  holders  through  a  rule  that 
requires  every  applicant  to  have  income 
equal  to  at  least  three  times  the  total 
rent. 

The  commentators  also  suggest  that 
the  Agencies  should  be  required  to 
develop  a  plan  for  educating  applicants 
and  owners  of  projects  of  the 
prohibition  against  discrimination  on 
the  basis  of  Section  8  voucher  or 
certificate  status.  They  recommend  that 
the  Agencies  should  be  required  to  have 
a  procedure  for  accepting  and 
processing  complaints  about 
discrimination  against  Section  8 
voucher  or  certificate  holders.  They  also 
recommend  that  IRS  and  HUD  should 
work  together  to  study  the 
circumstances  under  which  Section  8 
voucher  or  certificate  holders  are,  or  are 
not,  accessing  projects. 

Section  42(h)(6)(A)  provides  that  no 
credit  shall  be  allowed  by  reason  of 


section  42  with  respect  to  any  building 
for  the  taxable  year  unless  an  extended 
low-income  housing  commitment  is  in 
effect  as  of  the  end  of  such  taxable  year. 
Section  42(h)(6)(B)(iv)  defines  the  term 
"extended  low-income  housing 
commitment"  to  include  any  agreement 
between  the  taxpayer  and  the  housing 
credit  agency  that  prohibits  the  refusal 
to  lease  to  a  holder  of  a  voucher  or 
certificate  of  eligibility  under  section  8 
of  the  United  States  Housing  Act  of 
1937  because  of  the  status  of  the 
prospective  tenant  as  such  a  holder.  To 
help  monitor  compliance  with  section 
42(h)(6)(B)(iv),  the  final  regulations 
amend  the  annual  owner  certification 
relating  to  the  extended  low-income 
housing  commitment  under  §  1.42- 
5(c)(l)(xi)  to  require  owners  to  certify 
that  the  owner  has  not  refused  to  lease 
a  unit  in  the  project  to  a  Section  8 
applicant  because  the  applicant  holds  a 
Section  8  voucher  or  certificate. 

The  IRS  has  informed  HUD  of  the 
comments  received  about  preventing 
discrimination  based  on  Section  8 
status.  Agencies  should  provide  HUD 
with  publicly  available  information  on 
section  42  low-income  housing  projects 
if  HUD  requests  it. 

A  commentator  also  suggests  that  the 
compliance  monitoring  regulations  be 
amended  to  acknowledge  the  authority 
of  Title  VIII  of  the  1968  Civil  Rights  Act, 
as  well  as  HUD's  Title  VIII  regulations; 
specify  the  civil  rights  obligations  of  the 
Agencies;  and  specify  what  developers 
and  owners  of  projects  must  do  to 
satisfy  their  civil  rights  obligations. 

To  monitor  for  compliance  with  the 
Fair  Housing  Act,  the  final  regulations 
amend  the  aimual  owner  certification 
relating  to  the  general  public  use 
requirement  in  §  1.42-5(c)(l)(v)  to 
require  owners  to  certify  that  no  finding 
of  discrimination  under  the  Fair 
Housing  Act  has  occurred  for  the  project 
(a  finding  of  discrimination  includes  an 
adverse  find  decision  by  HUD,  an 
adverse  final  decision  by  a  substantially 
equivalent  state  or  local  fair  housing 
agency,  or  an  adverse  judgment  from  a 
Federal  coiul). 

B.  Sources  and  Uses  of  Funds 

Section  42(m)(2){A)  requires  Agencies 
to  limit  the  housing  credit  dollar 
amount  allocated  to  a  project  to  only  the 
amount  necessar\'  for  the  financial 
feasibility  of  a  project  and  its  viability 
as  a  qualified  low-income  project 
through  the  credit  period.  The  proposed 
regulations  require  an  Agency  to 
evaluate  the  housing  credit  dollar 
amount  at  four  times:  (1)  at  application 
for  the  housing  credit  dollar  amount,  (2) 
the  allocation  of  the  housing  credit 
dollar  amount,  (3)  the  date  the  building 
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to  whether  the  CPA  is  being  asked  to 
report  on  financial  information  that  is 
only  historical  or  whether  the  CPA  is 
also  being  asked  to  examine  prospective 
financial  information.  CPAs  can 
compile  or  examine  and  report  on 
certain  types  of  prospective  financial 
information.  However,  such 
engagements  generally  are  more  costly 
than  audits  of  historical  information 
because  of  minimum  presentation 
guidelines  required  by  professional 
standards  as  well  as  increased  risk 
associated  with  future-oriented 
information.  The  commentators  believe 
that  if  an  Agency  were  to  require  CPAs 
to  be  associated  with  prospective 
financial  information,  the  related  costs 
to  the  taxpayer  may  far  exceed  any 
perceived  benefits  to  the  Agency. 
Accordingly,  the  final  regulations  have 
been  revised  to  specify  that  the  CPA's 
opinion  only  relates  to  historical  project 
costs. 

C.  Correction  of  Administrative  Errors 
and  Omissions 

Commentators  recommend  filing  the 
corrected  allocation  document  with  the 
current  year's  Form  8610,  "Annual  Low- 
Income  Housing  Credit  Agencies 
Report,"  instead  of  amending  the  Form 
8610  for  the  year  the  allocation  was 
made.  Because  the  administrative  errors 
covered  by  the  automatic  approval 
provision  will  not  have  an  effect  on  the   . 
total  amount  of  credit  the  Agency 
allocated  to  the  building(s)  or  project, 
commentators  view  an  amended  Form 
8610  as  unnecessary.  Agency 
recordkeeping  would  be  simplified  if  all 
corrected  allocation  documents  could  be 
submitted  with  the  current  year's  Form 
8610.  The  final  regulations  adopt  this 
recommendation. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
•  regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collections  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  burden  on  tcixpayers  is  minimal 
and  the  burden  on  small  entity  Agencies 
is  not  significant.  Accordingly,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 


regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Admini5:*jation  for  comment 
on  its  impact  on  small  business. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Paul  F. 
Handleman,  Office  of  the  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.42-17  also  issued  under  26 
U.S.C.  42(n):  *  *  * 
Par.  2.  Section  1.42-5  is  amended  by: 
l.j^emoving  the  word  "Revenue"  in 
paragraph  (b)(l)(iv)  and  adding 
"Omnibus  Budget"  in  its  place. 

2.  Adding  paragraph  {b)(3). 

3.  Revising  paragraphs  (c)(l)(v), 
(c)(l)(vi),  (c)(l)(xi),  (c)(2)(ii),  and 
(c)(2)(iii). 

4.  Removing  the  word  "project"  in 
paragraph  (c)(l)(x)  and  adding 
"building"  in  its  place. 

5.  Removing  the  word  "and"  at  the 
end  of  paragraph  (c){l)(x). 

6.  Adding  paragraph  (c)(l)(xii). 

7.  Removing  the  language  "paragraph 
(c)(2)(ii)(A),  (B),  and  (C)  of  this  section" 
ft-om  the  first  sentence  in  paragraph 
(c)(4)(i)  and  adding  "paragraph  (c)(2)(ii) 
of  this  section"  in  its  place. 

8.  Removing  the  language  "Farmers 
Home  Administration  (FmHA)"  in  the 
first  sentence  in  paragraph  (c)(4)(i)  and 
adding  "Rural  Housing  Service  (RHS), 
formerly  known  as  Farmers  Home 
Administration,"  in  its  place. 

9.  Removing  the  language  "FmHA"  in 
paragraph  (c)(4)(ii)  and  adding  "RHS" 
in  its  place  in  each  place  it  appears. 

10.  Removing  the  language  "An 
Agency  chooses  the  review  requirement 
of  paragraph  (c)(2)(ii)(A)  of  this  section 
and  some  of  the  buildings  selected  for 
review  are"  from  the  first  sentence  in 
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the  example  in  paragraph  (c)(4){iii)  and 
adding  "An  Agency  selects  for  review" 
in  its  place. 

11.  Removing  the  language  "FmHA" 
in  paragraph  (c)(4)(iii)  Example  and 
adding  "RHS"  in  its  place  in  each  place 
it  appears. 

12.  Adding  paragraph  (c)(5). 

13.  Revising  paragraph  (d). 

14.  Removing  the  language 
"(c)(2)(ii)(A),  (B),  or  (C)  of  this  section 
(whichever  is  applicable)"  from 
paragraph  (e)(2)  and  adding  the 
language  "(c)(2)(ii)  of  this  section"  in  its 
place. 

15.  Adding  a  sentence  at  the  end  of 
paragraph  (e)(3)(i). 

16.  Removing  the  language 
"paragraph  (e)(3)  of  this  section"  in  the 
third  sentence  in  paragraph  (f)(l)(i)  and 
adding  "paragraphs  (c)(5)  and  (e)(3)  of 
this  section"  in  its  place. 

17.  Adding  three  sentences  at  the  end 
of  paragraph  (h). 

The  revisions  and  additions  read  as 
follows: 

§  1 .42-5  Monitoring  compliance  with  low- 
income  housing  credit  requirements. 

***** 

(b)*  *  * 

(3)  Inspection  record  retention 
provision.  Under  the  inspection  record 
retention  provision,  the  owner  of  a  low- 
income  housing  project  must  be 
required  to  retain  the  original  local 
health,  safety,  or  building  code  violation 
reports  or  notices  that  were  issued  by 
the  State  or  local  government  unit  (as 
described  in  paragraph  (c)(l)(vi)  of  this 
section)  for  the  Agency's  inspection 
under  paragraph  (d)  of  this  section. 
Retention  of  the  original  violation 
reports  or  notices  is  not  required  once 
the  Agency  reviews  the  violation  reports 
or  notices  and  completes  its  inspection, 
unless  the  violation  remains 
uncorrected. 


(c) 


*  ri  w    *    * 


(v)  All  units  in  the  project  were  for 
use  by  the  general  public  (as  defined  in 
§  1.42-9),  including  the  requirement 
that  no  finding  of  discrimination  under 
the  Fair  Housing  Act,  42  U.S.^.  3601- 
3619.  occurred  for  the  project.  A  finding 
of  discrimination  includes  an  adverse 
final  decision  by  the  Secreteuy  of  the 
Department  of  Housing  and  Urban 
Development  (HUD),  24  CFR  180.680, 
an  adverse  final  decision  by  a 
substantially  equivalent  state  or  local 
fair  housing  agency,  42  U.S.C. 
3616a(a)(l),  or  an  adverse  judgment 
from  a  federal  court; 

(vi)  The  buildings  and  low-income 
units  in  the  project  were  suitable  for 
occupancy,  taking  into  account  local 
health,  safety,  and  building  codes  (or 
other  habitability  standards),  and  the 


State  or  local  government  unit 
responsible  for  making  local  health, 
safety,  or  building  code  inspections  did 
not  issue  a  violation  report  for  any 
building  or  low-income  unit  in  the 
project.  If  a  violation  report  or  notice 
was  issued  by  the  governmental  unit, 
the  owner  must  attach  a  statement 
summarizing  the  violation  report  or 
notice  or  a  copy  of  the  violation  report 
or  notice  to  the  annual  certification 
submitted  to  the  Agency  under 
paragraph  (c)(1)  of  this  section.  In 
addition,  the  owner  must  state  whether 
the  violation  has  been  corrected; 
***** 

(xi)  An  extended  low-income  housing 
commitment  as  described  in  section 
42(h)(6)  was  in  effect  (for  buildings 
subject  to  section  7108(c)(1)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989,  103  Stat.  2106,  2308-2311), 
including  the  requirement  under  section 
42(h)(6)(B)(iv)  that  an  owner  cannot 
refuse  to  lease  a  unit  in  the  project  to 
an  applicant  because  the  applicant 
holds  a  voucher  or  certificate  of 
eligibilitv  under  section  8  of  the  United 
States  Housing  Act  of  1937,  42  U.S.C. 
1437s  (for  buildings  subject  to  section 
13142(b)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  107  Stat. 
312.  438-439);  and 

(xii)  All  low-income  units  in  the 
project  were  used  on  a  nontransient 
basis  (except  for  transitional  housing  for 
the  homeless  provided  under  section 
42(i)(3)(B)(iii)  or  single-room-occupancy 
units  rented  on  a  month-by-month  basis 
under  section  42(i)(3)(B)(iv)). 

(2)  *   *   * 

(ii)  Require  that  with  respect  to  each 
low-income  housing  project — 

(A)  The  Agency  must  conduct  on-site 
inspections  of  all  buildings  in  the 
project  by  the  end  of  the  second 
calendar  year  following  the  year  the  last 
building  in  the  project  is  placed  in 
service  and,  for  at  least  20  percent  of  the 
project's  low-income  units,  inspect  the 
units  and  review  the  low-income 
certifications,  the  documentation 
supporting  the  certifications,  and  the 
rent  records  for  the  tenants  in  those 
units;  and 

(B)  At  least  once  every  3  years,  the 
Agency  must  conduct  on-site 
inspections  of  all  buildings  in  the 
project  and,  for  at  least  20  percent  of  the 
project's  low-income  units,  inspect  the 
units  and  review  the  low-income 
certifications,  the  documentation 
supporting  the  certifications,  and  the 
rent  records  for  the  tenants  in  those 
units;  and 

(iii)  Require  that  the  Agency 
randomly  select  which  low-income 
units  and  tenant  records  are  to  be 


inspected  and  reviewed  by  the  Agency. 
The  review  of  tenant  records  may  be 
undertaken  wherever  the  owner 
maintains  or  stores  the  records  (either 
on-site  or  off-site).  The  units  and  tenant 
records  to  be  inspected  and  reviewed 
mu.st  be  chosen  in  a  manner  that  will 
not  give  owners  of  low-income  housing 
projects  advance  notice  that  a  unit  and 
tenant  records  for  a  particular  year  will 
or  will  not  be  inspected  and  reviewed. 
However,  an  Agency  may  give  an  owner 
reasonable  notice  that  an  inspection  of 
the  building  and  low-income  units  or 
tenant  record  review  will  occur  so  that 
the  owner  may  notify  tenants  of  the 
inspection  or  assemble  tenant  records 
for  review  (for  example,  30  days  notice 
of  inspection  or  review). 
***** 

(5)  Agency  reports  of  compliance 
monitoring  activities.  "The  Agency  must 
report  its  compliance  monitoring 
activities  annually  on  Form  8610, 
"Aimual  Low-Income  Housing  Credit 
Agencies  Report." 

(d)  Inspection  provision — (1)  In 
general.  Under  the  inspection  provision, 
the  Agency  must  have  the  right  to 
perform  an  on-site  inspection  of  any 
low-income  housing  project  at  least 
through  the  end  of  the  compliance 
period  of  the  buildings  in  the  project. 
The  inspection  provision  of  this 
paragraph  (d)  is  a  separate  requirement 
from  any  tenant  file  review  under 
paragraph  (c)(2)(ii)  of  this  section. 

(2)  Inspection  standard.  For  the  on- 
site  inspections  of  buildings  and  low- 
income  units  required  by  paragraph 
(c)(2)(ii)  of  this  section,  the  Agency 
must  review  any  local  health,  safety,  or 
building  code  violations  reports  or 
notices  retained  by  the  owner  under 
paragraph  (b)(3)  of  this  section  and  must 
determine — 

(i)  Whether  the  buildings  and  units 
are  suitable  for  occupancy,  taking  into 
account  local  health,  .safety,  and 
building  codes  (or  other  habitability 
standards);  or 

(ii)  Whether  the  buildings  and  units 
satisfy,  as  determined  by  the  Agency, 
the  uniform  physical  condition 
standards  for  public  housing  established 
by  HUD  (24  CFR  5.703).  The  HUD 
physical  condition  standards  do  not 
supersede  or  preempt  local  health, 
safety,  and  building  codes.  A  low- 
income  housing  project  under  section 
42  must  continue  to  satisfy  these  codes 
and,  if  the  Agency  becomes  aware  of 
any  violation  of  these  codes,  the  Agency 
must  report  the  violation  to  the  Service. 
However,  provided  the  Agency 
determines  by  inspection  that  the  HUD 
standards  are  met,  the  Agency  is  not 
required  under  this  paragraph  (d)(2)(ii) 
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Certification,"  and  add  the  language 
"  'Low-Income  Housing  Credit 
Allocation  Certification,' "  in  its  place. 

3.  Revising  the  first  sentence  in 
paragraph  (d)(4)(ii). 

§  1 .42-6    Buildings  qualifying  for  carryover 
allocations. 

***** 

(d)*   *   * 

(4)*   *   * 

(ii)  Agency.  The  Agency  must  retain 
the  original  carryover  allocation 
dociunent  made  under  paragraph  (d)(2) 
of  this  section  and  file  Schedule  A 
(Form  8610),  "Carryover  Allocation  of 
the  Low-Income  Housing  Credit,"  with 
the  Agency's  Form  8610  for  the  year  the 
allocation  is  made.  *   *  * 
***** 

Par.  4.  Section  1.42-11  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)(3)(ii)(A)  to  read  as  follows: 

§  1 .42-1 1    Provision  of  services. 

***** 

(b)*  *  * 

(3)*   *   * 

(ii)  *   *   *  (A)  *   *   *  For  a  building 
described  in  section  42(i)(3)(B)(iii) 
(relating  to  transitional  housing  for  the 
homeless)  or  section  42(i)(3)(B)(iv) 
(relating  to  single-room  occupancy),  a 
supportive  service  includes  any  service 
provided  to  assist  tenants  in  locating 
and  retaining  permanent  housing. 
***** 

Par.  5.  Section  1.42-12  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§1.42-12 
rules. 
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(c)  Carryover  allocations.  The  rule  set 
forth  in  §'l.42-6{d)(4)(ii)  relating  to  the 
requirement  that  state  and  local  housing 
agencies  file  Schedule  A  (Form  8610), 
"Carryover  Allocation  of  the  Low- 
Income  Housing  Credit,"  is  applicable 
for  carryover  allocations  made  after 
December  31,  1999. 

Par.  6.  Section  1.42-13  is  amended 

by: 

1.  Revising  the  introductory  text  of 
paragraph  (b)(3)(iii). 

2.  Adding  paragraphs  (b)(3)(vi), 
{b)(3)(vii),  and  (b)(3)(viii). 

3.  Adding  a  sentence  at  the  end  of 
paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§  1 .42-1 3    Rules  necessary  and 
appropriate;  housing  credit  agencies' 
correction  of  administrative  errors  and 
omissions. 

***** 

(b)*   *   * 
(3)*   *   * 

(iii)  Secretary's  prior  approval 
required.  Except  as  provided  in 


paragraph  (b)(3)(vi)  of  this  section,  an 
Agency  must  obtain  the  Secretary's 
prior  approval  to  correct  an 
administrative  error  or  omission,  as 
described  in  paragraph  (b)(2)  of  this 
section,  if  the  correction  is  not  made 
before  the  close  of  the  calendcir  year  of 
the  error  or  omission  and  the 
correction — 
***** 

(vi)  Secretary's  automatic  approval. 
The  Secretary  grants  automatic  approval 
to  correct  an  administrative  error  or 
omission  described  in  paragraph  (b)(2) 
of  this  section  if — 

(A)  The  correction  is  not  made  before 
the  close  of  the  calendar  year  of  the 
error  or  omission  and  the  correction  is 
a  numerical  change  to  the  housing 
credit  dollar  amount  allocated  for  the 
building  or  multiple-building  project; 

(B)  The  administrative  error  or 
omission  resulted  in  an  allocation 
document  (the  Form  8609.  "Low- 
Income  Housing  Credit  Allocation 
Certification,"  or  the  allocation 
document  under  the  requirements  of 
section  42(h)(1)(E)  or  (F).  and  §  1.42-   • 
6(d)(2))  that  either  did  not  accurately 
reflect  the  number  of  buildings  in  a 
project  (for  example,  an  allocation 
document  for  a  10-building  project  only 
references  8  buildings  instead  of  10 
buildings),  or  the  correct  information 
(other  than  the  amount  of  credit 
allocated  on  the  allocation  document); 

(C)  The  administrative  error  or 
omission  does  not  affect  the  Agency's 
ranking  of  the  building(s)  or  project  and 
the  total  amount  of  credit  the  Agency 
allocated  to  the  building(s)  or  project; 
and 

(D)  The  Agency  corrects  the 
administrative  error  or  omission  by 
following  the  procedures  described  in 
paragraph  (b)(3)(vii)  of  this  section. 

(vii)  How  Agency  corrects  errors  or  ■ 
omissions  subject  to  automatic 
approval.  An  Agency  corrects  an 
administrative  error  or  omission 
described  in  paragraph  (b)(3)(vi)  of  this 
section  by — 

(A)  Amending  the  allocation 
document  described  in  paragraph 
(b){3)(vi)(B)  of  this  section  to  correct  the 
administrative  error  or  omission.  The 
Agency  will  indicate  on  the  amended 
allocation  document  that  it  is  making 
the  "correction  under  §  1.42- 
13{b)(3)(vii)."  If  correcting  the  allocation 
document  requires  including  any 
additional  B.I.N.(s)  in  the  document,  the 
document  must  include  any  B.I.N.(s) 
already  existing  for  buildings  in  the 
project.  If  possible,  the  additional 
B.I.N.(s)  should  be  sequentially 
numbered  from  the  existing  B.I.N.(s); 

(B)  Amending,  if  applicable,  the 
Schedule  A  (Form  8610),  "Carryover 
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Allocation  of  the  Low-Income  Housing 
Credit,"  and  attaching  a  copy  of  this 
schedule  to  Form  8610,  "Annual  Low- 
Income  Housing  Credit  Agencies 
Report."  for  the  year  the  correction  is 
made.  The  Agency  will  indicate  on  the 
schedule  that  it  is  making  the 
"correction  under  §  1.42-13(b)(3)(vii)." 
For  a  carryover  allocation  made  before 
January  1,  2000,  the  Agency  must 
complete  Schedule  A  (Form  8610),  and 
indicate  on  the  schedule  that  it  is 
making  the  "correction  under  §  1.42- 
13(b}(3)(vii)"; 

(C)  Amending,  if  applicable,  the  Form 
8609  and  attaching  the  original  of  this 
amended  form  to  Form  8610  for  the  year 
the  correction  is  made.  The  Agency  will 
indicate  on  the  Form  8609  that  it  is 
making  the  "correction  under  §  1.42- 
13(b)(3)(vii)";  and 

(D)  Mailing  or  otherwise  delivering  a 
copy  of  any  amended  allocation 
document  and  any  amended  Form  8609 
to  the  affected  taxpayer. 

(viii)  Other  approval  procedures.  The 
Secretary  may  grant  automatic  approval 
to  correct  other  administrative  errors  or 
omissions  as  designated  in  one  or  more 
documents  published  either  in  the 
Federal  Register  or  in  the  Internal 
Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter). 
***** 

(d)  *  *  *  Paragraphs  (b)(3)(vi),  (vii), 
and  (viii)  of  this  section  are  effective 
January  14,  2000. 

Par.  7.  Section  1.42-17  is  added  to 
read  as  follows: 

§  1 .42-1 7    Qualified  allocation  plan. 

(a)  Requirements — (1)  In  general. 
[Reserved] 

(2)  Selection  criteria.  [Reserved] 

(3)  Agency  evaluation.  Section 
42(m)(2)(A)  requires  that  the  housing 
credit  dollar  amount  allocated  to  a 
project  is  not  to  exceed  the  amount  the 
Agency  determines  is  necessary  for  the 
financial  feasibility  of  the  project  and  its 
viability  as  a  qualified  low-income 
housing  project  throughout  the  credit 
period.  In  making  this  determination, 
the  Agency  must  consider — 

(i)  The  sources  and  uses  of  funds  and 
the  total  financing  planned  for  the 
project.  The  taxpayer  must  certify  to  the 
Agency  the  full  extent  of  all  federal, 
state,  and  local  subsidies  that  apply  (or 
which  the  taxpayer  expects  to  apply)  to 
the  project.  The  taxpayer  must  also 
certify  to  the  Agency  all  other  sources 
of  funds  and  all  development  costs  for 
the  project.  The  taxpayer's  certification 
should  be  sufficiently  detailed  to  enable 
the  Agency  to  ascertain  the  nature  of  the 
costs  that  will  make  up  the  total 
financing  package,  including  subsidies 
and  the  anticipated  syndication  or 


placement  proceeds  to  be  raised. 
Development  cost  information,  whether 
or  not  includible  in  eligible  basis  under 
section  42(d),  that  should  be  provided  to 
the  Agency  includes,  but  is  not  limited 
to,  site  acquisition  costs,  construction 
contingency,  general  contractor's 
overhead  and  profit,  architect's  and 
engineer's  fees,  permit  and  survey  fees, 
insurance  premiums,  real  estate  taxes 
during  construction,  title  and  recording 
fees,  construction  period  interest, 
financing  fees,  organizational  costs, 
rent-up  and  marketing  costs,  accounting 
and  auditing  costs,  working  capital  and 
operating  deficit  reserves,  syndication 
and  legal  fees,  and  developer  fees; 

(ii)  Any  proceeds  or  receipts  expected 
to  be  generated  by  reason  of  tax  benefits; 

(iii)  The  percentage  of  the  housing 
credit  dollar  amount  used  for  project 
costs  other  than  the  costs  of 
intermediaries.  This  requirement  should 
not  be  applied  so  as  to  impede  the 
development  of  projects  in  hard-to- 
develop  areas  under  section  42(d)(5)(C); 
and 

(iv)  The  reasonableness  of  the 
developmental  and  operational  costs  of 
the  project. 

(4)  Timing  of  Agency  evaluation — (i) 
In  general.  The  financial  determinations 
and  certifications  required  under 
paragraph  (a)(3)  of  this  section  must  be 
made  as  of  the  following  times — 

(A)  The  time  of  the  application  for  the 
housing  credit  dollar  amount; 

(B)  The  time  of  the  allocation  of  the 
housing  credit  dollar  amount;  and 

(C)  Tne  date  the  building  is  placed  in 
service. 

(ii)  Time  limit  for  placed-in-service 
evaluation.  For  purposes  of  paragraph 
(a)(4)(i)(C)  of  this  section,  the  evaluation 
for  when  a  building  is  placed  in  service 
must  be  made  not  later  than  the  date  the 
Agency  issues  the  Form  8609,  "Low- 
Income  Housing  Credit  Allocation 
Certification."  The  Agency  must 
evaluate  all  sources  and  uses  of  funds 
under  paragraph  (a)(3)(i)  of  this  section 
paid,  incurred,  or  committed  by  the 
taxpayer  for  the  project  up  until  date  the 
Agency  issues  the  Form  8609. 

(5)  Special  rule  for  final 
determinations  and  certifications.  For 
the  Agency's  evaluation  under 
paragraph  (a)(4)(i){C)  of  this  section,  the 
taxpayer  must  submit  a  schedule  of 
project  costs.  Such  schedule  is  to  be 
prepared  on  the  method  of  accounting 
used  by  the  taxpayer  for  federal  income 
tax  purposes,  and  must  detail  the 
project's  total  costs  as  well^as  those 
costs  that  may  qualify  for  inclusion  in 
eligible  basis  under  section  42(d).  For 
projects  with  more  than  10  units,  the 
schedule  of  project  costs  must  be 
accompanied  by  a  Certified  Public 


Accountant's  audit  report  on  the 
schedule  (an  Agency  may  require  an 
audited  schedule  of  project  costs  for 
projects  with  fewer  than  11  units).  The 
CPA's  audit  must  be  conducted  in' 
accordance  with  generally  accepted 
auditing  standards.  The  auditor's  report 
must  be  unqualified. 

(6)  Bond-financed  projects.  A  project 
qualifying  under  section  42(h)(4)  is  not 
entitled  to  any  credit  unless  the 
governmental  unit  that  issued  the  bonds 
(or  on  behalf  of  which  the  bonds  were 
issued),  or  the  Agency  responsible  for 
•  issuing  the  Form(s)  8609  to  the  project, 
makes  determinations  under  rules 
similar  to  the  rules  in  paragraphs  (a)  (3). 
(4),  and  (5)  of  this  section. 

(b)  Effective  date.  This  section  is 
effective  on  January  1,  2001. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  In  §  602.101.  paragraph  (b)  is 
amended  by  revising  the  entry  for  1.42- 
5  and  adding  an  entry  for  1.42-17  to  the 
table  in  numerical  order  to  read  as 
follows: 

§602.101     OMB-control  numbers. 

***** 

(b)  *  *  * 


CFR  part  or  section  wtiere        Current  OMB 
identified  and  descrit)ed  controt  No. 


1.42-5  .. 
1.42-17 


1545-1357 
1545-1357 


Robert  E.  Wenzel, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  Decemtwr  28,  1999. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  00-111  Filed  1-13-00;  8:45  am] 

BILLING  CODE  4830-01 -P 


PENSION  BENERT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 
Corporation. 
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action:  Final  n  ile. 


Counsel,  Office 
Pension  Benefi 


SUMMARY:  The  !  'ension  Benefit  Guaranty 
Corporation's  r  (gulation  on  Allocation 
of  Assets  in  Sin  gle-Employer  Plans 
prescribes  inteiest  assumptions  for 
valuing  benefit;  i  under  terminating 
single-employe:  plans.  This  final  rule 
amends  the  regalation  to  adopt  interest 
assumptions  fo  •  plans  with  valuation 
dates  in  Februa  ry  2000.  Interest 
assumptions  ar )  also  published  on  the 
PBGC's  web  sit }  {http://www.pbgc.gov). 

EFFECTIVE  DATEJ  February  1,  2000. 
FOR  FURTHER  INfORMATJON  CONTACT: 
Harold  J.  Ashn(  r.  Assistant  General 

of  the  General  Counsel, 

Guaranty  Corporation, 
1200  K  Street,  iJW.,  Washington,  DC 
20005.  202-32( -4024.  (For  TTY/TDD 
users,  call  the  I  ederal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-^024.) 

INFORMATION:  The 
PBGC's  regulat  on  on  Allocation  of 
Assets  in  SingL  (-Employer  Plans  (29 

prescribes  actuarial 
assumptions  fo-  valuing  plan  benefits  of 
terminating  sin  jle-employer  plans 

IV  of  the  Employee 
Retirement  Incime  Security  Act  of  1974. 

Among  the  a^  :tuarial  assumptions 
prescribed  in  p  u1  4044  are  interest 
assumptions.  T  lese  interest 
assumptions  ar  3  intended  to  reflect 
current  condiU  Dns  in  the  financial  and 
aimuity  markets. 

Two  sets  of  i  iterest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  p  aid  as  annuities  and  one 


(This  table  sets 
in  effect 
columns  adj^ent 


February  2000  .. 


set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
February  2000. 

For  annuity  benefits,  the  interest 
assiunptions  will  be  7.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  6.25  percent  thereafter.  The 
annuity  interest  assumptions  represent 
an  increase  (from  those  in  effect  for 
January  2000)  of  0.20  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

For  benefits  to  be  paid  as  lump  sums, 
the  interest  assumptions  to  be  used  by 
the  PBGC  will  be  5.25  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  4.50  percent  during  the  seven- 
year  period  directly  preceding  the 
benefit's  placement  in  pay  status,  and 
4.00  percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  January  2000),  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  for  the 
seven-year  period  directly  preceding  the 
benefit's  placement  in  pay  status;  they 
are  otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 


acciu^tely  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  February  2000,  the  PBGC  finds  ' 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insiu-ance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3), 
1341.  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  76  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 


fcrth, 


for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  //,  /j,  *  *  *  ,  and  referred  to  generally  as  ;;)  assumed  to  be 
betv^een  specified  anniversanes  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in  the 
to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuati(  m  dates  occurring  in  the  montti — 


The  values  of  /,  are 


for  f  = 


for/  = 


for/  = 


.0710 


1-25 


.0625 


>25 


N/A 


N/A 
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Table  II. — Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for  whicfi  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <y  <  n,),  interest  rate  /,  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  integer  and  n,  <  y<  n,  +  n>),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of  y  -  n, 
years,  interest  rate  //  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  ttenefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y>  n,  +  n^),  interest  rate  /*  shall  apply  from  the  valuation  date  for  a  period  of  y  - 
Pi  -  n:  years,  interest  rate  i:  shall  apply  for  the  following  n^  years,  interest  rate  //  shall  apply  for  the  following  n,  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


Fiate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n/ 


n^ 


76 


2-1-00 


3-1-00 


5.25 


4.50        4.00        4.00 


Issued  in  Washington,  DC,  on  this  7th  day 
of  January  2000. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  00-859  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  7708-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 
[SPATS  No.  AR-035-FOR] 

Arkansas  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining- 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Arkansas  abandoned  mine  land 
reclamation  plan  (Arkansas  plan)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  an  addition  to 
the  Arkansas  plan  relating  to  the 
exclusion  of  certain  noncoal 
reclamation  sites.  Arkansas  intends  to 
revise  its  plan  to  be  consistent  with  the 
corresponding  Federal  regulations. 

EFFECTIVE  DATE:  January  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470.  Tulsa, 
Arkansas  74135-6547.  Telephone:  (918) 
581-6430.  Internet: 
mwolfrom@tokgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Plan 


n.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Arkansas  Plan 

On  May  2,  1983,  the  Secretary  of  the 
Interior  approved  the  Arkansas  plan. 
You  can  find  background  information 
on  the  Arkansas  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 
in  the  May  2,  1983.  Federal  Register  (48 
FR  19710).  You  can  find  later  actions  on 
the  Arkansas  plan  at  30  CFR  904.25  and 
904.26. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  September  22,  1999 
(Administrative  Record  No.  AAML-28), 
Arkansas  sent  us  an  amendment  to  its 
plan  pursuant  to  SMCRA.  Arkansas  sent 
the  amendment  in  response  to  our  letter 
dated  September  8,  1999 
(Administrative  Record  No.  AAML- 
27.07). 

We  announced  receipt  of  the 
amendment  in  the  October  18.  1999, 
Federal  Register  (64  FR  56179).  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  Arkansas'  amendment.  The 
public  comment  period  closed  on 
November  17,  1999.  Because  no  one 
requested  a  public  hearing  or  meeting, 
we  did  not  hold  one. 

in.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  884.14 
and  884.15.  is  our  finding  concerning 
the  amendment. 


Policies  and  Procedures  of  the  State 
Abandoned  Mine  Land  Reclamation 
Program  [30  CFR  884.13(c)} 

Under  subheading  B.  Identification  of 
Eligible  Lands  and  Water  (30  CFR 
884.13(c)(2)].  Arkansas  proposed  to  add 
the  following  language  as  a  counterpart 
to  our  Federal  regulation  at  30  CFR 
875.16.  Exclusion  of  certain  noncoal 
reclamation  sites: 

Money  from  the  Fund  shall  not  be  used  for 
the  reclamation  of  sites  and  areas  designated 
for  remedial  action  pursuant  to  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.)  or  that  have  been 
listed  for  remedial  action  pursuant  to  the 
Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  of  1980  (42 
U.S.C.  9601  et  seq.]. 

Because  the  above  proposed  revision 
is  identical  in  meaning  to  the 
corresponding  Federal  regulation,  the 
Director  finds  that  Arkansas'  revised 
plan  is  no  less  effective  than  the  Federal 
regulation.  Therefore,  the  Director  is 
approving  this  amendment. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  884.14(a)(2)  and 
884.15(a),  we  requested  comments  on 
the  amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Arkansas  plan 
(Administrative  Record  Nos.  AAML- 
28. 03).  We  received  a  comment  from  the 
U.S.  Army  Corps  of  Engineers  dated 
November  5,  1999  (Administrative 
Record  No.  AAML-28.06),  stating  that 
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the  amendraeni  was  satisfactory  to  the 
agency. 

U.S.  Environm^tal  Protection  Agency 

(EPA) 


Under  30  CF 
required  to  get 
the  EPA  for 


Li 


t\ 


program 
water  quality 
the  authority  of 
U.S.C.  U5let 
(42  U.S.C.  7401 
revisions  that 
make  in  this 
or  water  quaii 
we  did  not  ask 
amendment 
comments  from 
October  7,  1999 
No.  AAML-28 
November  1, 
Record  No. 
responded  that 
provisions  in 
inconsistent  wi 
administers. 


ieq. 


884.14(a)(6),  we  are 
written  agreement  from 
thoke  provisions  of  the 
amenc  ment  that  relate  to  air  or 
standards  issued  under 
the  Clean  Water  Act  (33 
or  the  Clean  Air  Act 
et  seq.].  None  of  the 
A  rkansas  proposed  to 
aniendment  pertain  to  air 
standards.  Therefore, 
he  EPA  to  agree  on  the 
Hqwever,  we  did  request 
the  EPA  in  a  letter  dated 
(Administrative  Record 
>1).  In  a  letter  dated 
(Administrative 
AAML  28.05),  the  EPA 
it  did  not  identify  any 

amendment  which  are 
;h  the  programs  it 


IS  99 


tie; 


U.  S.  Fish  and  Vildlife  Service  (FWS) 

Under  sectioi  i  7  of  the  Endangered 
Species  Act  of   973,  as  amended  (16 
U.S.C.  1531  et  i  eq),  we  are  required  to 
ask  the  FWS  to  determine  whether  those 
provisions  of  tli  e  program  amendment 
that  relate  to  fii^,  wildlife,  or  plants  and 
likely  to  jeopardize  the 
continued  exist  mce  of  species  listed  as 
endangered  or  I  ireatened  (under  the 
authority  of  sec  tion  4  of  the  Endangered 

973)  or  result  in  the 
destruction  or  c  dverse  modification  of 
their  habitat.  N  )ne  of  the  revisions  that 
Arkansas  propc  sed  to  make  in  this 
amendment  peitain  to  fish,  wildlife,  or 
habitat.  Therefore,  we 
FWS  for  its 
determination  i  inder  section  7  of  the 
Endangered  Sp  ;cies  Act  of  1973. 


plants  and  thei: 
did  not  ask  the 


State  Historica 
(SHPO)  and  tht 
Historic 


Preservation  Officer 
Advisory  Council  on 
Preservation  (ACHP) 


iCFl 


f  ect 


Under  30 
required  to  reqiest 
SHPO  and  AClfP 
may  have  an  e 
properties.  On 
requested  com^ients 
amendment 
AAML  28.02 
our  request. 

V.  Director's  Decision 


Based  on  the  abo 
approve  the  pr » 


884.14(a)(6),  we  are 

comments  from  the 
on  amendments  that 
on  historic 
Dctober  7,  1999,  we 
on  Arkansas' 
(Ajlministrative  Record  No. 
>ut  neither  responded  to 


ve  finding,  we 
posed  plan  amendment 


as  submitted  by  Arkansas  on  September 
22, 1999. 

We  approve  the  regulation  that 
Arkansas  proposed  with  the  provision 
that  it  be  published  in  identical  form  to 
the  regulation  sent  to  and  reviewed  by 
OSM  and  the  public.  To  implement  this 
decision,  we  are  amending  the  Federal 
regulations  at  30  CFR  Part  904,  which 
codify  decisions  concerning  the 
Arkansas  plan.  We  are  making  this  final 
rule  effective  immediately  to  expedite 
the  State  program  amendment  process 
and  to  encourage  Arkansas  to  bring  its 
plan  into  conformity  with  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulator)'  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
since  each  such  plan  is  drafted  and 
promulgated  by  a  specific  State  or  Tribe, 
not  by  OSM.  Decisions  on  proposed 
abandoned  mine  land  reclamation  plans 
and  revisions  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  30  CFR  Part  884. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
agency  decisions  on  proposed  State  emd 
Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  29,  1999. 
Charles  E.  Sandberg, 

Acting  Regional  Director, 

Mid-Continent  Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  904  is  amended 
as  set  forth  below: 

PART  904— ARKANSAS 

1.  The  authority  citation  for  part  904 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  Section  904.25  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  904.25    Approval  of  Arkansas  abandoned 
mine  land  reclamation  plan  amendments. 
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Original  amendment  submission  date 


Date  of  final 
publication 


Citation/description 


September  22,  1 999 


January  14,    Subheading  B.  Identification  of  Eligible  Lands  and  Water  [30 
2000        CFR  884.13(C)(2)]. 


[FR  Doc.  00-969  Filed  1-13-00;  8:45  am] 

BILLING  CODE  4310-OS-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

31  CFR  Part  1 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  is  amending  its  Privacy  Act 
regulations  by  revising  the  list  of 
Treasury  Department  officials  and 
offices  which  are  subject  to  this  part.  In 
addition,  the  reference  to  the  United 
States  Savings  Bonds  Division's 
Appendix  K  is  being  removed  by 
redesignating  Appendices  K  and  L. 
EFFECTIVE  DATE:  January  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Underwood,  Disclosure  Services,  (202) 
622-0930. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  is  updating 
its  list  of  officials  and  offices  that  are 
subject  to  this  part  due  to  the 
organizational  changes  occurring  since 
the  list  was  last  published  on  July  14, 
1987.  In  addition,  the  United  States 
Savings  Bonds  Division  has  been  made 
a  part  of  the  Bureau  of  the  Public  Debt. 
Therefore,  the  United  States  Savings 
Bonds  Division's  Appendix  K  is  being 
removed  from  Subpart  C  which  re- 
designates Appendix  L-Federal  Law 
Enforcement  Training  Center,  and 
Appendix  M-Office  of  Thrift 
Supervision,  of  Subpart  C  as 
Appendices  K  and  L  respectively. 

These  regulations  are  being  published 
as  a  final  rule  because  the  amendment 
does  not  impose  any  requirements  on 
any  member  of  the  public.  This 
amendment  is  the  most  efficient  means 
for  the  Treasury  Department  to 
implement  its  internal  requirements  for 
complying  with  the  Privacy  Act. 
Accordingly,  pursuant.to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  the  Department  of  the 
Treasury  finds  good  cause  that  prior 
notice  and  other  public  procedure  with 
respect  to  this  rule  are  impracticable 
and  unnecessary  and  finds  good  cause 


for  making  this  rule  effective  on  the  date 
of  publication  in  the  Federal  Register. 

In  accordance  with  Executive  Order 
12866,  it  has  been  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action"  and,  therefore,  does  not  require 
a  Regulatory  Impact  Analysis. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

In  accordance  with  the  provisions  of 
-the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Department 
of  the  Treasury  has  determined  that  this 
proposed  rule  will  not  impose  new 
record-keeping,  application,  reporting, 
or  other  types  of  information  collection 
requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

PART  1— [AMENDED] 

Subpart  C — Privacy  Act 

Part  1  of  title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  C  also  issued  under  5  U.S.C.  552a. 

2.  Section  1.20  is  amended  by  revising 
paragraphs  (a)-(l)  as  follows: 


1 .20    Purpose  and  scope  of  regulations. 

*         *         *         * 


§1-: 


(a)  The  Departmental  Offices,  which 
include  the  offices  of: 

(1)  The  Secretary  of  the  Treasury, 
including  immediate  staff; 

(2)  The  Deputy  Secretary  of  the 
Treasury,  including  immediate  staff; 

(3)  The  Chief  of  Staff,  including 
immediate  staff; 

(4)  The  Executive  Secretary  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(5)  The  Under  Secretary  of  the 
Treasury  for  International  Affairs  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(6)  The  Under  Secretary  of  the 
Treasury  for  Domestic  Finance  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(7)  The  Under  Secretary  for 
Enforcement  and  all  offices  reporting  to 
such  official,  including  immediate  staff; 


(8)  The  Assistant  Secretary  of  the 
Treasury  for  Financial  Institutions  and 
all  offices  reporting  to  such  official, 
including  immediate  staff; 

(9)  The  Assistant  Secretary  of  the 
Treasury  for  Economic  Policy  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(10)  The  Fiscal  Assistant  Secretary 
and  all  offices  reporting  to  such  official, 
including  immediate  staff; 

(11)  The  General  Counsel  and  all 
offices  reporting  to  such  official, 
including  immediate  staff;  except  legal 
counsel  to  the  components  listed  in 
paragraphs  (a)(17)  and  (b)  through- (1)  of 
this  section; 

.   (12)  The  Inspector  General  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(13)  The  Assistant  Secretary  of  the 
Treasury  for  International  Affairs  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(14)  The  Assistant  Secretary'  of  the 
Treasury  for  Legislative  Affairs  and 
Public  Liaison  and  all  offices  reporting 
to  such  official,  including  immediate 
staff; 

(15)  The  Assistant  Secretary  of  the 
Treasury  for  Management  and  Chief 
Financial  Officer  and  all  offices 
reporting  to  such  official,  including 
immediate  staff;  — 

(16)  The  Assistant  Secretary  of  the 
Treasury  for  Public  Affairs  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(17)  The  Assistant  Secretary  of  the 
Treasury  for  Tax  Policy  and  all  offices 
reporting  to  such  official,  including 
immediate  staff; 

(18)  The  Treasurer  of  the  United 
States,  including  immediate  staff; 

(19)  The  Treasury  Inspector  (Jeneral 
for  Tax  Administration  and  all  offices 
reporting  to  such  official,  including 
immediate  staff. 

(b)  The  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

(c)  The  Office  of  the  Comptroller  of 
the  Currency. 

(d)  The  United  States  Customs 
Service. 

(e)  The  Bureau  of  Engraving  and 
Printing. 

(f)  The  Federal  Law  Enforcement 
Training  Center. 

(g)  The  Financial  Management 
Service.  / 

(h)  The  Internal  Revenue  Service. 
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(i)  The  Unitfed 
(j)  The  Bureiu 
(k)  The  Uni  ed 
(1)  The  Offide 


p  irt 


3.  31  CFR 
amended  by 
redesignating 
Appendices 

Dated:  Januar ,' 
Sheiia  Y.  McCa  ui 

Deputy  Assistai  t 
[FR  Doc.  00-92; . 
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States  Mint, 
of  the  Public  Debt. 
States  Secret  Service, 
of  Thrift  Supervision. 


Promulgation  of  Air 
Implementation  Plans; 
Cohtrol  of  VOCs  From 
Vinyl,  and  Other  Plastic 


Approval  and 
Quality 
Maryland; 
Paper,  Fabric , 
Parts  Coatinj 

AGENCY:  Envii  onmental  Protection 
Agency  (EPA 
action:  Direc  : 


final  rule. 


summary:  EPi  i  is  taking  direct  final 
action  to  appiove  revisions  to  the 
Maryland  Sta  e  Implementation  Plan 
(SIP).  The  rev  isions  consist  of 
amendments  o  Maryland's  regulation  to 
control  volati  e  organic  compounds 
(VOC)  from  P  iper.  Fabric,  Vinyl,  and 
Other  Plastic  'arts  Coatings.  The 
regulation  wa  s  revised  to  include 
Reasonable  Ai^ailable  Control 
Technology  (  lACT)  standards  for 
sources  that  i  se  flexographic  printing 
presses  to  pri  it  on  plastic  (non-vinyl) 
and  to  limit  t  le  VOC  content  for  the 
decorative  co  iting  of  plastic  bottles. 
EPA  is  appro  'ing  these  revisions  to  the 
Maryland  SIF  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  r  ile  is  effective  on  February 
28,  2000  with  out  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  February  1  4,  2000.  If  EPA  receives 
such  commei  ts,  it  will  publish  a  timely 
withdrawal  o  '  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  i  vill  not  take  effect. 
ADDRESSES:  V  i^ritten  comments  should 
be  mailed  to  )avid  L.  Arnold,  Chief, 
Ozone  and  Niobile  Sources  Branch, 
Mailcode  3A  *21,  U.S.  Environmental 
Protection  Aj  ency.  Region  III,  1650 
Arch  Street, !  'hiladelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  d\  iring  normal  business 


hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  Maryland 
Department  of  the  Environment.  2500 
Broening  Highway,  Baltimore, 
Maryland,  21224.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  814-2185,  or  by 
e-mail  at  lewis.janice@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  SIP  Revisions 

On  March  11,  1999,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  amendments  to  COMAR 
26.11.19.07  Paper,  Fabric,  Vinyl,  and 
Other  Plastic  Parts  Coatings  to  EPA  for 
approval  as  SIP  revisions.  This 
regulation  controls  VOC  emissions  from 
paper,  fabric,  vinyl,  and  other  plastic 
parts  coatings  operations  in  Maryland. 
The  first  amendment  establishes  RACT 
standards  for  sources  that  use 
flexographic  printing  presses  to  print 
plastic  (non-vinyl)  substrates.  This 
amendment  was  adopted  by  Maryland 
on  August  6,  1997,  and  became  effective 
on  September  8, 1997.  The  second 
amendment  limits  the  VOC  content  for 
the  decorative  coating  of  plastic  bottles. 
This  amendment  was  adopted  by 
Maryland  on  August  4,  1998,  and 
became  effective  on  August  24,  1998.  At 
the  time  of  this  second  amendment 
Maryland  also  revised  the  format  of 
COMAR  26.11.19.07  Paper,  Fabric, 
Vinyl,  and  Other  Plastic  Parts  Coatings 
to  present  the  subject  installations,  the 
applicability  thresholds,  and  the  VOC 
emission  standards  in  a  table. 

II.  EPA's  Evaluation  of  the  SIP 
Revisions 

The  EPA  has  determined  that  these 
amendments  to  COMAR  26.11.19.07: 
Paper,  Fabric,  Vinyl,  and  Other  Plastic 
Parts  Coating  meet  all  federal  criteria  for 
approval. 

III.  Final  Action 

EPA  is  approving  the  amendments  to 
COMAR  26.11.19.07  submitted  by  the 
MDE  on  March  11,  1999,  as  revisions  to 
the  Maryland  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial 
amendments  and  anticipate  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 


effective  on  February  28,  2000  without 
further  notice  unless  EPA  receives 
adverse  comment  by  February  14,  2000. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhcuicing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
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approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act."  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  rule. 

C.  Executive  Order  1304i 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  Is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  The  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  and 
safety  risks. 

D.  Executive  Order  13084 

,    Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquel}'  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulator^'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Todav's  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 


requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-Sta^e 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 


local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in  . 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary' 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  The  EPA 
believes  that  VCS  are  inapplicable  to 
this  action.  Today's  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

/.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  14.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  revisions  to  Maryland's 
regulation  to  control  VOC  from  Paper, 
Fabric,  Vinyl,  and  Other  Plastic  Parts 
Coating  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 
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in  40  CFR  Part  52 


protection,  Air 
,  Hydrocarbons, 
by  reference. 

"ggio. 

Administrator.  Region  III. 
52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  auth(  trity  citation  for  part  52 
continues  to  r  jad  as  follows: 


Authority:  42 


Subpart  V— 1/  aryland 


2.  Section 
adding  para; 
follows; 


52 


gr  iphs 


§  52.1070    Ider^mcation  of  plan. 


Revisi  ons 


19«9 


Incorpor  ition 


(c) 

(147) 
Implementation 
March  11, 
Department  o 

(i) 

(A)  Letter  o 
Maryland 
Environment 
Maryland's 
pertaining  to 
Administrati\je 
26.11.19 
from  Specific 
Paper,  Fabric 
Parts  Coating 

(B)  Revisioi 
Paper,  Fabric 
Parts  Coating 
26.11.19.07  F 
Printing  on 
This  revision 
1997.  and  effect 
1997. 

(C)  Revisioi 
Paper,  Fabric 
Parts  Coating 
and  effective 
including 

(1)  Revision 
"Applicabili 
previous  text 
and  printing 
text  stating 
any  coating 
listed  in  and 
to  or  greater 
in  subsection 
regulation. 

(2)  Revisioi  i 
to  change  the 
Standards  foi 
Vinyl  Coatinj 
for  Coating 

(3)  Revisio^ 
(1)  to  delete 
installations 


to  the  Maryland  State 
Plan  submitted  on 
,  by  the  Maryland 
the  Environment: 
by  reference. 
March  11,  1999,  from  the 

of  the 
ransmitting  revisions  to 
Implementation  Plan, 
]ode  of  Maryland 
RegulaUons  (COMAR) 
ile  Organic  Compounds 
Processes  at  26.11.19.07 
Vinyl,  and  Other  Plastic 


Dej  artment  > 


SUte 


use.  7401  et seq. 


.1070  is  amended  by 
(c)(147)  to  read  as 


to  COMAR  26.11.19.07: 
Vinyl,  and  Other  Plastic 
to  add  at  COMAR 
'Emission  Standards  for 
Plastic  Other  than  Vinyl." 
was  adopted  on  August  6, 
ive  on  September  8, 

s  to  COMAR  26.11.19.07: 
Vinyl,  and  Other  Plastic 
adopted  August  4,  1998, 
m  August  24,  1998, 

owing: 
to  COMAR  26.11.19.07  B. 
"  at  B  (1)  to  delete 
describing  subject  coating 
perations  and  to  add  new 
the  regulation  applies  to 
printing  operation  that  it 
las  VOC  emissions  equal 
t  lan  the  applicability  levels 
C.  (2)  and  (3)  of  this 


the  foil 


it^ 


ithat 
,o- 


to  COMAR  26.11.19.07  C. 
title  from  "Emission 
Web.  Paper,  Fabric,  and 
'  to  "Emission  Standards 
Printing  Installations." 
to  COMAR  26.11.19.07  C. 
which  specified 
)y  substrates  and  listed  the 


tjxt 


associated  emission  standards,  and  to 
add  text  to  refer  to  the  installations  and 
emission  standards  found  in  subsections 
C.  (2)  and  (3)  of  this  regulation. 

(4)  Revision  to  COMAR  26.11.19.07  to 
add  subsection  C.  (2)  and  (3)  to  list  in 
tabular  format  subject  installations, 
applicability  thresholds,  and  VOC 
emission  standards. 

(5)  Revision  to  COMAR  26.11.19.07  to 
delete  subsections  E.  D.  and  F.  as  their 
requirements  are  found  in  the  new 
simplified  table  at  COMAR  26.11.19.07 
C  (2)  and  (3). 

(ii)  Additional  Material — Remainder 
of  March  11.  1999  submittal  pertaining 
to  COMAR  26.11.19.07  Paper,  Fabric, 
Vinyl,  and  Other  Plastic  Parts  Coating. 

[PR  Doc.  00-616  Filed  1-13-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[FRL-6518-2] 

Slotted  Guidepoles  at  Certain 
Petroleum  and  Organic  Liquid  Storage 
Vessels 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Regulatory  interpretation. 

SUMMARY:  This  action  provides  express 
notice  that  slotted  guidepoles  at  certain 
petroleum  storage  vessels  and  tanks  may 
not  comply  with  regulatory 
requirements.  Slotted  guidepoles  are 
relatively  simple  devices  for  sampling 
the  contents  of  a  floating  roof  storage 
tank.  Unless  they  are  controlled,  the 
slots,  hollow  core  and  the  space 
between  the  guidepole  and  the  tank's 
roof  are  observable  emission  pathways 
that  violate  the  "no  visible  gap" 
prohibition  in  the  Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liquids  (40  CFR  part  60, 
subpart  Ka  (NSPS))  and  the  Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (including  Petroleum 
Liquid  Storage  Vessels)  (40  CFR  part  60, 
Subpart  Kb  (NSPS)). 
SUPPLEMENTARY  INFORMATION:  NSPS 
Subpart  Ka  requires  that  "each  opening 
in  the  roof  except  for  automatic  bleeder 
vents,  rim  space  vents,  and  leg  sleeves, 
is  to  be  maintained  in  a  closed  position 
at  all  times  (i.e.,  no  visible  gaps)  except 
when  the  device  is  in  actual  use."  40 
CFR  60.112a{a)(l)(iii).  See  also  40  CFR 
60.112a(a)(2).  NSPS  Subpart  Kb 
establishes  similar  (and  more  stringent) 
requirements.  40  CFR  60.112b(a)(l)(iv) 
and  (a)(2)(ii).  Thus,  there  must  be  no 


"visible  gap"  or  readily  observable 
emission  pathway  in  any  tank  roof/ 
cover  at  any  affected  facility  under 
NSPS  Subparts  Ka  and  Kb.  The  overall 
purpose  of  the  Ka/Kb  regulations  is  to 
reduce  emissions  from  tanks  and  other 
petroleum  storage  vessels;  the  irttent  of 
the  "no  visible  gap"  requirement  is  to 
eliminate  or  minimize  any  pathway 
through  which  evaporative  tank  losses 
could  be  emitted  to  the  atmosphere.  The 
only  exceptions  to  this  closed  cover 
("no  visible  gap")  requirement  are 
expressly  identifier'  in  the  rule: 
automatic  bleeder  vents,  rim  space  vents 
and  leg  sleeves.  All  other  openings  and 
emission  pathways  in  the  roof/cover, 
including  slotted  guidepoles.  are  subject 
to  the  "no  visible  gap"  requirement. 

Slotted  guidepoles  are  hollow  poles 
with  holes  or  "slots"  that  perforate  the 
length  of  the  pole,  typically  a  foot-long 
and  1.5-inch  wide.  Where  the  pole 
passes  through  the  roof  there  is  an 
opening  in  the  roof  and  a  gap  between 
the  pole  and  the  roof  These  holes,  slots 
and  gaps  have  exactly  the  same 
emissions  effect  as  any  other  roof 
opening:  they  constitute  an  emissions 
pathway  through  which  volatile  organic 
compounds  (VOCs)  escape  from  the 
tank.  Thus,  they  also  constitute 
openings  in  the  tank  roof/cover.  In 
short,  both  the  hole  through  which  the 
guidepole  passes  and  the  slots  in  the 
guidepole  constitute  openings  in  the 
roof/cover  (i.e.,  "visible  gaps")  that 
must  be  maintained  iii  a  closed  position 
with  appropriate  coverings  and  closings 
except  when  in  actual  use. 

Slotted  guidepoles  are  a  potential 
source  of  significant  VOC  emissions. 
VOCs  include  a  wide  variety  of 
hydrocarbons,  some  of  which  are 
hazardous  air  pollutants  (e.g.,  benzene, 
toluene,  xylene  and  ethyl  benzene). 
Depending  on  the  size,  location  and 
contents  of  a  tank,  uncontrolled 
emissions  from  the  use  of  slotted 
guidepoles  can  exceed  25.000  pounds 
per  year. 

The  United  States  Environmental 
Protection  Agency  ("EPA")  issued  a  trio 
of  applicability  determinations  in  which 
it  determined  that  slotted  guidepoles 
were  subject  to  the  no  visible  gap 
requirement  under  NSPS  Subpart  Ka/ 
Kb.  In  the  first,  the  Agency  determined 
that  slotted  guidepoles  at  external 
floating  roof  tanks  (NSPS  Subparts  Ka/ 
Kb)  were  subject  to  the  no  visible  gap 
requirement,  required  the  use  of 
gasketed  covers  (e.g..  pole  wipers)  and 
recognized  that  gasketed  floats  were 
available.  ADI  Control  No.  93000002 
(April  27,  1993).  In  the  second,  EPA 
determined  that  the  no  visible  gap 
requirement  applied  equally  to  slotted 
guidepoles  at  both  external  and  internal 
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floating  roof/cover  tanks.-  It  also  then 
observed  that  one  way  to  address  visible 
gaps  could  be  through  the  use  of 
internal  sleeves  and  pole  caps,  provided 
there  were  also  external  seals  which 
minimized  gaps  and  emission  pathways 
between  the  liquid  surface  and  the 
atmosphere: 

(TJhe  intent  of  the  regulations  is  to  ensure 
that  tiie  liquid  surface  is  closed  off  from  the 
atmosphere  by  a  gasketed  float  or  other 
device.  This  requirement  may  be  met  for 
slotted  guide  poles  through  the  use  of 
internal  and  external  seals  which  minimize 
gaps  and  pathways  between  the  liquid 
surface  and  the  atmosphere." 

ADI  Control  No.  9400014  (November  16, 
1993).  The  third  determination 
reaffirmed  both  prior  determinations, 
explciimng  that: 

[sjlotted  guidepoles  are  one  type  of  many 
possible  openings  in  a  floating  roof.  EPA 
need  not  have  specifically  cited  slotted 
guidepoles  for  them  to  be  subject  to  the  no 
visible  gap  requirement.  The  November  16 
[1993]  letter  [to  Chevron]  is  a  clarification 
that  slotted  guide  poles  were  intended  to  be 
regulated  by  NSPS  Ka  and  Kb  and  have 
always  been  subject  to  the  no  visible  gap 
requirement. 

Letter  from  John  Rasnic,  Director,  EPA 
.Stationary  Source  Compliance  Division, 
'to  J.B.  Krider,  Chevron  (June  6,  1994). 
Based  on  these  determinations,  EPA 
Region  LX  brought  enforcement  actions 
against  5  California  refineries  that  had 
tanks  with  slotted  guidepoles  and  later 
issued  a  letter  to  the  Western  States 
Petroleum  Association  in  which  it 
provided  a  detailed  analysis  of  the 
issue,  determining  that  slotted 
guidepoles  are  subject  to  the  no  visible 
gap  requirement.  Letter  from  Esteban  L. 
Oyenque,  Assistant  Regional  Counsel, 
EPA  Region  IX.  to  Western  States 
Petroleum  Association  (Jime  30,  1995). 
These  enforcement  matters  were  settled 
by  the  facilities  installing  controls  (e.g., 
floats  and  wipers)  at  20  NSPS  Subpart 
Ka/Kb  tanks  and  27  non-NSPS  tanks. 

This  Federal  Register  dociunent 
ensures  that  all  members  of  the 
regulated  community  are  aware  of  past 
EPA  determinations  that  uncontrolled 
slotted  guidepoles  do  not  comply  with 
the  "no  visible  gap"  requirement  in 
NSPS  Subparts  Ka  and  Kb,  positions  we 
expressly  reaffirm  today.  EPA  believes 
there  are  a  substantial  number  of 
facilities  with  slotted  guidepoles  that 
are  not  in  compliance  with  this 
requirement.  To  address  these  sources 
of  potentially  significant  VOC  emissions 
in  the  most  expeditious  way  possible, 
EPA  is  also  today  proposing  to  establish 
a  program  for  reducing  these  emissions 
in  a  highly  cost-effective  and 
environmentally  beneficial  maimer. 
Neither  this  dociunent  nor  that  program 


modify  or  otherwise  affect  the  currently 
applicable  requirements  identified  and 
described  above. 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu-e 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  and  regulatory  policies  that 
have  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  document  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govermnent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  It  reaffirms  and 
publicizes  prior  EPA  determinations 
concerning  the  applicability  of  certain 
federal  requirements  to  the  regulated 
community.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  dociunent. 

The  Office  of  Air  Quality  Planning 
and  Standards,  Office  of  Air  and    "^ 
Radiation,  and  the  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance,  jointly  issue 
this  document  reaffirming  regulatory 
interpretation. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

Dated:  December  23, 1999. 

Thomas  C.  Ciuran, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards,  Office  of  Air  and  Radiation. 

Dated:  December  23,  1999. 

Bruce  R.  Weddle, 

Acting  Director,  Office  of  Compliance,  Office 
of  Enforcement  and  Compliance  Assurance. 
[FR  Doc.  00-621  Filed  1-13-O0:  8:45  am] 

BILUNG  CODE  6S60-50-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-6523-3] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency;  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (we  or  EPA)  is  granting  a 
petition  submitted  by  BWX 
Technologies,  Inc.  (formerly  Babcock  & 
Wilcox),  to  exclude  from  hazardous 
waste  control  (or  delist)  a  certain  solid 
waste.  This  action  responds  to  the 
petition  originally  submitted  by  BWX 
Technologies,  Inc.  to  delist  a  wastewater 
treatment  sludge  in  the  form  of  a  filter 
cake  on  a  "generator  specific"  basis 
fi-om  the  lists  of  hazardous  waste. 
After  careful  analysis,  we  have 
concluded  that  the  petitioned  waste  is 
not  hazardous  waste  when  disposed  of 
in  a  Subtitle  D  landfill  which  is 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
solid  waste,  a  permitted  Subtitle  C 
landfill  or  a  Subtitle  C  landfill  which  is 
operating  under  interim  status.  This 
exclusion  applies  to  filter  cake 
generated  at  BWX  Technologies,  Inc.'s 
Lynchburg,  Virginia  facility. 
Accordingly,  this  final  rule  excludes  the 
petitioned  waste  fi-om  the  requirements 
of  the  hazardous  waste  regulations 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  when  disposed  of 
in  a  Subtitle  D  landfill  which  is 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
solid  waste,  a  permitted  Subtitle  C 
landfill  or  a  SubtiUe  C  landfill  which  is 
operating  under  interim  status,  but 
imposes  testing  conditions  to  ensure 
that  the  future-generated  wastes  remain 
qualified  for  delisting. 
EFFECTIVE  DATE:  January  14,  2000.   " 
ADDRESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at  the 
offices  of  U.S.  EPA  Region  III,  1650 
Arch  Street.  Philadelphia,  PA,  19103- 
2029,  and  is  available  for  viewing  from 
8:30  a.m.  to  5:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  Call 
David  M.  Friedman  at  (215)  814-3395 
for  appointments.  The  public  may  copy 
material  from  the  regulatory  docket  at 
$0.15  per  page.  The  docket  for  this  final 
rule  is  also  located  at  the  offices  of  the 
Campbell  County  Administrator's 
Office,  P.O.  Box  100,  Main  Street— 
Haberer  Building  2nd  floor,  Rustburg, 
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is  available  for  viewing 
o  5:00  p.m..  Monday 
excluding  holidays.  Call 
804)  332-9619  for 


VA.  24588,  and 

from  8:30  a.m. 

through  Friday 

Kathy  Elliot  at 

appointments.  I 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  this  document, 

contact  David  M.  Friedman  at  the 

address  above  dr  at  (215)  814-3395. 

SUPPLEMENTARY*  INFORMATION: 

The  information  in  this  section  is 
organized  as  foi  lows: 

I.  Overview  Infori  nation 


I  The 


Overview 

A.  What  Actior 

B.  Why  Is  EPA 

C.  What  Are 

D.  How  Will 
the  Waste  if 

E.  When  Is  the 
Effective? 

F.  How  Does 
n.  Background 

A.  What  Is  a 

B.  What  Regula 
Delist  a  Wast ) 

C.  What  Informtt 
Supply? 

III.  EPA's  Evaluat 

A.  What  Waste 
Petition  EPA 

B.  How  Much 
Technologies 

C.  How  Did 
and  Analyze 
Petition? 

IV.  Public 

Proposed 

A.  who  Submi 
Proposed  Ru 

B.  What  Were 

C.  What  is  EPA 
Comment? 

V.  Administrative 

A.  Executive 
Planning  and 

B.  Regulatory 

C.  Paperwork 

D.  Unfunded 

E.  The  Congresi 

F.  Executive 
Children  fror  i 
Risks  and 

G.  Executive 


Is  EPA  Finalizing? 
Approving  This  Delisting? 
Limits  of  This  Exclusion? 

Technologies  Manage 
Is  Delisted? 
inal  Delisting  Exclusion 


Tl  lis  Action  Affect  States? 

De  isting  Petition? 

ions  Allow  Facilities  To 

7 

ion  Must  the  Generator 

on  of  the  Waste  Data 
Did  BWX  Technologies 
To  Delist? 
Waste  Did  BWX 
Propose  To  Delist? 

Technologies  Sample 
he  Waste  Data  in  This 


BWX 


Comm4nts  Received  on  the 
usion 
tied  Comments  on  the 


Excl 


^Oid 


Intergovernm  sntal 

Tec  fi 


H.  National 
Advancemen 

I.  Executive 
Coordination 
Governments 


On  e 


I.  Overview  Inf  >rmation 


A.  What  Action 


B? 

t  le 


Comments? 
s  Response  to  the 


Assessments 
er  12866:  Regulatory 
Review 
F  exibility  Act 
R  jduction  Act 
M  jndates  Reform  Act 
jional  Review  Act 
er  13045:  Protection  of 
Environmental  Health 

Risks 
er  12875:  Enhancing  the 

Partnership 
nology  Transfer  and 
Act  of  1995 

r  13084:  Consultation  and 
with  Indian  Tribal 


I  Oil 


Sal  3ty  1 
lOtd 


Is  EPA  Finalizing? 


We  are  fmali:  ing: 

(1)  The  decision  to  grant  BWX 
Technologies,  Iiic.'s  (hereinafter,  BWX 
letition  to  have  its  filter 
)r  delisted,  from  the 


Technologies' 

cake  excluded, 

defmition  of  a  Hazardous  waste;  and 


(2)  The  use  o 


Model  for  Land  ills  as  the  fate  and 


transport  mode 


potential  impac  [  of  the  petitioned  waste 


the  EPA  Composite 


to  evaluate  the 


on  human  health  and  the  enviroiunent. 
We  used  this  model  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste  once 
it  is  disposed. 

After  evaluating  the  petition,  EPA 
proposed  on  August  4,  1999,  to  exclude 
BWX  Technologies'  waste  from  the  lists 
of  hazardous  wastes  found  at  40  CFR 
261.31  (see  64  FR  42317). 

B.  Why  Is  EPA  Approving  This 
Delisting? 

BWX  Technologies  petitioned  to 
exclude  its  filter  cake  because  it  does 
not  believe  that  the  petitioned  waste 
meets  the  criteria  for  which  it  was 
listed. 

BWX  Technologies  also  believes  that 
the  waste  does  not  contain  any  other 
constituents  that  would  render  it 
hazardous.  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed,  as  required  by  the  Hazardous  and 
Solid  Waste  Amendinents  (HSWA)  of 
1984.  See  section  222  of  HSWA,  42 
U.S.C.  6921(f),  and  40  CFR  260.22(a)(1) 
and  (2). 

For  reasons  stated  in  both  the 
proposal  and  this  document,  we  believe 
that  BWX  Technologies'  filter  cake 
should  be  excluded  from  hazardous 
waste  control.  Therefore,  we  are 
granting  a  final  exclusion  to  BWX 
Technologies,  located  in  Lynchburg, 
Virginia  for  its  filter  cake. 

C.  What  Are  the  Limits  of  This 
Exclusion? 

This  exclusion  applies  to  the  waste 
described  in  the  petition  only  if  the 
requirements  described  in  Table  1  of 
appendix  IX  to  part  261  of  Title  40  of 
the  Code  of  Federal  Regulations  are 
satisfied.  The  maximum  annual  volume 
of  the  filter  cake  is  500  cubic  yards. 

D.  How  Will  BWX  Technologies  Manage 
the  Waste  if  It  Is  Delisted? 

The  filter  cake  is  cmrently  disposed 
of  in  an  off-site  hazardous  waste 
landfill.  When  delisted,  the  waste  can 
be  disposed  of  in  an  off-site  Subtitle  D 
industrial  landfill,  or  it  may  continue  to 
be  disposed  of  in  an  off-site  hazardous 
waste  landfill. 

E.  When  Is  the  Final  Delisting  Exclusion 
Effective? 

This  rule  is  effective  January  14,  2000. 
HSWA  amended  section  3010  of  RCRA 
to  allow  rules  to  become  effective  in  less 
than  six  months  when  the  regulated 
commimity  does  not  need  the  six-month 
period  to  come  into  compliance.  That  is 
the  case  here  because  this  rule  reduces, 


rather  than  increases,  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  For  these  same 
reasons,  this  rule  can  become  effective 
immediately  (that  is,  upon  publication 
in  the  Federal  Register)  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

F.  How  Does  This  Action  Affect  States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
two  categories  of  States:  States  having  a 
dual  system  that  includes  Federal  RCRA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  EPA's  authorization  to  make 
their  own  delisting  decisions.  We 
describe  these  two  situations  below. 

We  allow  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's,  under 
section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  that  prohibits  a  Federally 
issued  exclusion  from  taking  effect  in 
the  State.  Because  a  dual  system  (that  is, 
both  Federal  (RCRA)  and  State  (non- 
RCRA)  programs)  may  regulate  a 
petitioner's  waste,  we  urge  petitioners  to 
contact  the  applicable  State  regulatory 
authority  to  establish  the  status  of  their 
wastes  under  the  State  law. 

We  have  also  authorized  some  States 
(for  example,  Delaware,  Louisiana, 
Illinois)  to  administer  a  delisting 
program  in  place  of  the  Federal 
program;  that  is,  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  BWX  Technologies  transports 
the  petitioned  waste  to  or  manages  the 
waste  in  any  State  with  delisting 
authorization,  BWX  Technologies  must 
obtain  delisting  approval  from  that  State 
before  it  can  manage  the  waste  as 
nonhazardous  in  that  State. 

II.  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  formal  request 
from  a  generator  to  EPA  or  another 
agency  witii  jurisdiction  to  exclude  from 
the  lists  of  hazardous  waste  regulated  by 
RCRA,  a  waste  that  the  generator  does 
not  consider  hazardous. 

B.  What  Regulations  Allow  Facilities  To 
Delist  a  Waste? 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  EPA  to  remove 
their  wastes  from  hazardous  waste 
control  by  excluding  them  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31,  261.32  and  261.33. 
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Specifically,  40  CFR  260.20  allows  any 
person  to  petition  the  Administrator  to 
modify  or  revoke  any  provision  of  parts 
260  through  266,  268  and  273  of  Tide 
40  of  the  Code  of  Federal  Regulations. 
40  CFR  260.22  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists. 

C.  What  Information  Must  the  Generator 
Supply? 

Petitioners  must  provide  sufficient 
information  to  allow  EPA  to  determine 
that  the  waste  to  be  excluded  does  not 
meet  any  of  the  criteria  under  which  the 
waste  was  listed  as  a  hazardous  waste. 
In  addition,  the  Adniinistrator  must 
determine  that  the  waste  is  not 
hazardous  for  any  other  reason. 

m.  EPA's  Evaluation  of  the  Waste  Data 

A.  What  Waste  Did  BWX  Technologies 
Petition  EPA  To  Delist? 

BWX  Technologies  petitioned  EPA  to 
exclude  from  hazardous  waste  control 
the  filter  cake  solids  generated  by  its 
wastewater  treatment  facility.  This  filter 
cake  results  from  the  treatment  of 
wastewaters  in  the  pickle  acid  treatment 
system  and  it  is  a  listed  hazardous 
waste,  EPA  Hazardous  Waste  F006.  The 
listed  constituents  of  concern  for  this 
EPA  Hazardous  Waste  F006  are 
cadmiiun,  hexavalent  chromiiun,  nickel 
and  complexed  cyanide  (see  40  CFR 
part  261,  appendix  VII). 

B.  How  Much  Waste  Did  BWX 
Technologies  Propose  To  Delist? 

Specifically,  in  a  March  11,  1999 
update  to  its  original  petition,  BWX 
Technologies  requested  that  EPA  grant  a 
standard  exclusion  for  filter  cake  solids 
generated  at  a  rate  of  300  cubic  yards 
per  calender  year. 

C.  How  Did  BWX  Technologies  Sample 
and  Analyze  the  Waste  Data  in  This 
Petition? 

In  support  of  its  petition,  BWX 
Technologies  submitted  detailed 
descriptions  of  its  manufacturing  and 
wastewater  treatment  processes,  a 
schematic  diagram  of  the  wastewater 
treatment  process,  and  analytical  testing 
results  for  representative  samples  of  the 
petitioned  wastes,  including:  (1)  The 
hazardous  characteristics  of  ignitability 
and  corrosivity;  (2)  total  oil  and  grease; 
(3)  Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SW-846  Method 
1311)  analysis  for  volatile  and  semi- 
volatile  organic  compounds  and 
Toxicity  Characteristic  (TC)  metals  .plus 
antimony,  beryllium,  cobalt,  copper, 
nickel,  thallium,  tin,  vanadium  and 
zinc;  (4)  total  constituent  analysis  for 


volatile  and  semi-volatile  organic 
compounds  and  TC  metals  plus 
antimony,  beryllium,  cobalt,  copper, 
nickel,  thallium,  tin,  vanadium  and 
zinc;  (5)  total  cyanide,  total  sulfide,  total 
fluoride  and  total  formaldehyde;  and  (6) 
TCLP  analysis  for  fluoride.  BWX 
Technologies  developed  a  list  of 
constituents  of  concern  by  comparing  a 
list  of  all  raw  materials  used  in  the  plant 
that  could  possibly  appear  in  the 
petitioned  waste  with  those  foimd  in  40 
CFR  parts  261,  appendix  VIII  and  264, 
appendix  IX.  Based  on  a  knowledge  of 
its  metal  working  processes  and  other 
processes  at  the  facility  and  of  the 
treatment  operation,  BWX  Technologies 
determined  that  certain  classes  of 
chemical  constituents  woidd  not  be 
anticipated  to  be  present  in  the  filter 
cake.  These  chemicals  include  semi- 
volatile  organic  constituents  (except 
those  constituents  listed  in  40  CFR 
261.24),  pesticides,  herbicides,  dioxins 
and  furans. 

rv.  Public  Comments  Received  on  the 
Proposed  Exclusion 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

We  received  public  comments  on  the 
August  4, 1999  proposed  exclusion  from 
only  one  interested  party.  This  was  the 
petitioner,  BWX  Technologies. 

B.  What  Were  the  Comments? 

BWX  Technologies  requested  an 
increase  in  the  maximum  waste  volume 
that  is  covered  by  this  exclusion  for  the 
filter  cake  solids  from  300  cubic  yards 
per  calendar  year  in  the  proposed 
exclusion  to  500  cubic  yards  per 
calendar  year.  This  request  is  being 
made  in  anticipation  of  an  increase  in 
production  levels  at  the  Lynchburg,  VA 
facility. 

C.  What  is  EPA's  Response  to  the 
Comment? 

This;  requested  change  in  the  volume 
of  filter  caike  solids  will  not  change  the 
results  of  EPA's  evaluation  of  the 
petition  for  the  following  reasons. 

We  evaluated  the  potential  impacts 
from  disposal  of  the  filter  cake  solids  on 
the  ground  water,  surface  water  and  air 
exposure  pathways.  The  model  that  we 
used  for  evaluating  the  potential  ground 
water  contamination  does  so  by 
calculating  a  dilution/attenuation  factor 
(DAF)  which  can  vary  from  100  for 
smaller  annual  volumes  of  waste  (i.e., 
less  than  1000  cubic  yards  per  year)  to 
10  for  larger  annual  volumes  of  waste 
(i.e.,  400,000  cubic  yards  per  year  or 
more).  Because  the  requested  change  to 
500  cubic  yards  per  year  is  still  below 
the  1000  cubic  yard  per  year  threshold. 


the  DAF  used  in  evaluating  the  potential 
impact  on  ground  water  will  not  change; 
that  is,  the  DAF  will  remain  100  (which 
was  the  DAF  used  in  our  evaluation  for 
the  proposed  rule). 

In  addition,  there  is  no  change  in  the 
evaluation  that  we  did  of  the  potential 
impacts  from  disposal  of  the  filter  cake 
solids  on  the  surface  water  and  air 
exposure  pathways  since  our  evaluation 
for  the  proposed  rule  was  done  using  a 
waste  voliune  of  500  cubic  yards.  The 
results  of  all  these  evaluations  are 
contained  in  the  RCRA  public  docket  for 
today's  rule. 

Therefore,  we  approve  the  request  to 
increase  the  volume  of  filter  cake  solids 
covered  by  this  exclusion  from  300 
cubic  yards  to  500  cubic  yards  per 
calendar  year. 

V.  Administrative  Assessments 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regvdatory 
action  is  "significant"  and,  therefore, 
subject  to  OMB  review  and  the  other 
provisions  of  the  Executive  Order.  A 
"significant  regulatory  action"  is  one 
that  is  likely  to  result  in  a  rxUe  that  may: 
(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Piu-suant  to  Executive  Order  12866  it 
has  been  determined  that  this  rule  is  not 
a  "significant  regulatory  action"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act(5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  nde.  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  which  describes  the  effect  of 
the  rule  on  small  entities  [i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
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small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  proposed  delisting 
decision  is  deregulatory,  and  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  governments  or  the  private 
sector.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA.  In  addition.  EPA  has 
determined  that  this  proposed  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  and,  therefore,  no 
small  government  agency  plan  is 
required  under  section  203  of  the 
UMRA. 

E.  The  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  (CRA)  generally 
provides  that  before  a  rule  may  take 
effect,  the  agency  promulgating  the  rule 
must  submit  a  rule  report,  which 
includes  a  copy  of  the  rule,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  Rules  of  particular  applicability 
are  exempt,  however,  from  the  CRA.  See 
5  U.S.C.  804(3).  Inasmuch  as  this  action 
affects  only  one  facility,  it  is  a  rule  of 
particular  applicability  which  is  exempt 
from  the  requirements  of  the  CRA  and 
the  EPA  is  not  required  to  submit  a  rule 
report  regarding  today's  action  under 
section  801. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 


environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.   ■ 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting  with  these 
governments,  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
ofthe  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  ofthe  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  (15  U.S.C.  272)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 


Federal  Register/Vol.  65,  No.  10/Friday,  January  14,  2000/Rules  and  Regulations  2341 


EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  not  establish 
any  new  technical  standards  and  thus, 
the  Agency  has  no  need  to  consider  the 
use  of  voluntary  consensus  standards  in 
developing  this  proposed  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Govemnjents 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govermnents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  govenunents.  If  EPA  complies  by 
consulting  with  these  governments, 


Executive  Order  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  goverrunents.  There  is  no 
impact  to  tribal  governments  as  the 
result  of  today's  proposed  delisting 
decision.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 


Lists  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(0  * 

Dated:  December  13,  1999. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  3. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— {AMENDED] 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922.  and  6938. 

2.  In  Table  1  of  appendix  IX,  part  261 
add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22. 


Table  1  .—Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description. 


BWX  Technologies Lynchburg,  VA 


Wastewater  treatment  sludge  from  electroplating  operations  (EPA  Hazardous  Waste 
No.  F006)  generated  at  a  maximum  annual  rate  of  500  cubic  yards  per  year,  after 
January  14,  2000,  and  disposed  of  in  a  Subtitle  D  landfill.  BWX  Technologies 
must  meet  the  following  conditions  for  the  exclusion  to  be  valid: 

(1)  Delisting  Levels:  All  leachable  concentrations  for  the  following  constituents  meas- 
ure using  the  SW-846  method  1311  (the  TCLP)  must  not  exceed  the  following 
levels  (mg/l).  (a)  Inorganic  constituents — Antimony-0.6;  Arsenic-5.0;  Barium-100: 
Beryllium-0.4;  Cadmium-0.5;  Chromium-5.0;  Cobalt-210:  Copper-130;  Lead-1.5; 
Mercury-0.2;  Nickel-70;  Silver-5.0;  Thallium-0.2;  Tin-2100;  Zinc- 1000;  Fluoride- 
400.  (b)  Organic  constituents— Acetone-400:  Methylene  Chloride-0.5. 

(2)  Verification  testing  schedule:  BWX  Technologies  must  analyze  a  representative 
sample  of  the  filter  cake  from  the  pk:kle  acid  treatment  system  on  an  annual,  cal- 
endar year  basis  using  methods  with  appropriate  detection  levels  and  quality  con- 
trol procedures.  If  the  level  of  any  constituent  measured  in  the  sample  of  filler 
cake  exceeds  the  levels  set  forth  in  Paragraph  1,  then  the  waste  is  hazardous 
and  must  be  managed  in  accordance  with  Subtitle  C  of  RCRA.  Data  from  the  an- 
nual verification  testing  must  be  submitted  to  EPA  within  60  days  of  tfie  sampling 
event. 

(3)  Changes  in  Operating  Conditions:  If  BWX  Technologies  significantly  changes  the 
manufacturing  or  treatment  process  described  in  the  petition,  or  the  chemicals 
used  in  the  manufacturing  or  treatment  process,  BWX  Technologies  may  not  man- 
age the  filter  cake  generated  from  the  new  process  under  this  exclusion  until  it 
has  met  the  following  conditions:  (a)  BWX  Technologies  must  demonstrate  that 
the  waste  meets  the  delisting  levels  set  forth  in  Paragraph  1;  (b)  it  must  dem- 
onstrate that  no  new  hazardous  constituents  listed  in  appendix  VIM  of  part  261 
have  been  introduced  into  the  manufacturing  or  treatment  process:  and  (c)  it  must 
obtain  prior  written  approval  from  EPA  to  manage  the  waste  under  this  exclusion. 

(4)  Data  Submittals:  The  data  obtained  under  Paragraphs  2  and  3  must  be  sub- 
mitted to  The  Waste  and  Chemicals  Management  Division,  U.S.  EPA  Region  III. 
1650  Arch  Street,  Philadelphia,  PA  19103.  Records  of  operating  conditions  and 
analytical  data  must  be  compiled,  summarized,  and  maintained  on  site  for  a  min- 
imum of  five  years  and  must  be  fumished  upon  request  by  EPA  or  the  Common- 
wealth of  Virginia,  and  made  available  for  inspection  Failure  to  submit  the  re- 
quired data  within  the  specified  time  period  or  to  maintain  the  required  records  on 
site  for  the  specified  time  period  will  be  considered  by  EPA,  at  its  discretion,  suffi- 
cient basis  to  revoke  the  exclusion  to  the  extent  determined  necessary  by  EPA 
All  data  must  t»e  accompanied  by  a  signed  copy  of  the  certification  statement  set 
forth  ip  40  CFR  260.22(i)(12)  to  attest  to  the  truth  and  accuracy  of  the  data  sub- 
mitted. 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facilit] 


Address 


Waste  description. 


(5)  Reopener: 

(a)  If  BWX  Technologies  discovers  that  a  condition  at  the  facility  or  an  assumption 
related  to  the  disposal  of  the  excluded  waste  that  was  modeled  or  predicted  in  the 
petition  does  not  occur  as  modeled  or  predicted,  then  BWX  Technologies  must  re- 
port any  information  relevant  to  that  condition,  in  writing,  to  ttie  Regional  Adminis- 
trator or  his  delegate  within  10  days  of  discovering  that  condition. 

(b)  Upon  receiving  infomfiation  described  in  paragraph  (a)  of  this  section,  regardless 
of  its  source,  the  Regional  Administrator  or  his  delegate  will  determine  whether 
the  reported  condition  requires  further  action.  Further  option  may  include  repealing 
the  exclusion,  modifying  the  exclusion,  or  other  appropriate  response  necessary  to 
protect  human  health  and  the  environment. 

(6)  Notification  Requirements:  BWX  Technologies  must  provide  a  one-time  written 
notification  to  any  State  Regulatory  Agency  to  which  or  through  which  ttie  delisted 
waste  descrit)ed  above  will  be  transported  for  disposal  at  least  60  days  prior  to 
the  commencement  of  such  activities.  Failure  to  provide  such  a  notification  will  be 
deemed  to  be  a  violation  of  this  exclusion  and  may  result  in  a  revocation  of  the 
decision. 
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31, 1998,  to  February  15, 
making  other  adjustments  to 
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(FRA),  Department  of 
(DOT). 


the  interim  final  rule 
s  for  the  Timing  of  Major 
requires  FRA  to  select 
final  design,  engineering, 

funding  at  the 
'base  III.  This 

the  dates  established 
of  Major  Milestones  to 
pated  delays  in  the 
'base  I  of  the  program, 
de  scription  of  Phase  II  to 
I  equirement  for  each  grant 
tiate  activities  aimed  at 
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preparing  a  site-specific  draft 
Environmental  Impact  Statement  (EIS), 
expands  Phase  III  to  allow  down- 
selecting  to  more  than  one  project  for 
additional  study,  and  shifts  FRA's 
selection  of  one  project  for  final  design, 
engineering,  and  construction  funding 
to  Phase  IV.  It  also  specifies  that  certain 
expenses  incurred  prior  to  the  execution 
of  a  cooperative  agreement  to  assist  in 
the  financing  of  pre-construction 
activities,  but  after  enactment  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA  21)  (June  9, 1998),  are 
eligible  for  reimbursement  of  the 
Federal  share  of  the  cost. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Kupferman,  FRA,  1120  Vermont 
Ave..  NW,  Washington,  DC  20590 
(telephone  202-493-6365;  E-mail 
address: 

(Arnold.Kupferman@ft'a.dot.gov),  or 
Gareth  Rosenau,  Attorney,  Office  of 
Chief  Counsel,  FRA,  1120  Vermont 
Ave.,  NW,  Mailstop  10,  Washington,  DC 
20590  (telephone  202-493-6054;  E-mail 
address:  Gareth.Rosenau@fra.dot.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Transportation  Equity  Act  for  the 
21st  Century  (TEA  21) 

TEA  21  (Pub.  L.  No.  105-178)  adds  a 
new  section  322  to  title  23  of  the  United 
States  Code.  Section  322  provides  a  total 
of  $55  million  for  Fiscal  Years  1999 
through  2001  for  transportation  systems 
employing  magnetic  levitation 
("Maglev").  Section  322  requires  FRA  to 
establish  project  selection  criteria,  to 
solicit  applications  for  funding,  to  select 
one  or  more  projects  to  receive  financial 
assistance  for  preconstruction  planning 
activities,  and,  after  completion  of  such 


activities,  to  select  one  of  the  projects  to 
receive  financial  assistance  for  final 
design,  engineering,  and  construction 
activities.  Section  322  authorizes — ^but 
does  not  appropriate — additional 
Federal  funds  of  $950  million  for  final 
design  and  construction  of  the  most 
promising  project.  Section  322  provides 
that  the  portion  of  the  project  not 
covered  by  the  funds  provided  under 
section  322  may  be  covered  by  any  non- 
Federal  funding  sources — including 
private  (debt  and/or  equity).  State,  local, 
regional,  and  other  public  or  public/ 
private  entities — as  well  as  by  Federally- 
provided  Surface  Transportation 
Program,  and  Congestion  Mitigation  and 
Air  Quality  Improvement  Program 
funds,  and  from  other  forms  of  financial 
assistance  under  TEA  21,  such  as  loans 
and  loan  guarantees. 

B.  The  Interim  Final  Rule 

On  October  13,  1998.  FRA  published 
in  the  Federal  Register  an  interim  final 
rule  that  established,  on  an  interim 
basis,  the  regulations  governing 
financial  assistance  under  the  Maglev 
Deployment  Program,  including  the 
project  selection  criteria.  The  document 
solicited  public  comments  and 
applications  for  Maglev  preconstruction 
planning  grants.  As  noted  above,  the 
rule  was  amended  once  to  extend  the 
deadline  for  submission  of  application 
packages  from  interested  States  or  their 
designated  authorities.  The  interim  final 
rule  provides:  a  definition  of  terms  used 
in  the  Interim  Final  Rule;  a  description 
and  schedule  for  the  various  phases  of 
the  Maglev  Deployment  Program; 
identification  of  available  funding 
sources  for  the  Program;  requirements 
for  the  Federal  and  State  shares  and 
restrictions  on  the  uses  of  Federal 
maglev  funds;  identification  of  eligible 
participants;  project  eligibility 
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standards;  a  description  of  the  format, 
content  and  timing  of  applications  for 
preconstruction  planning  assistance  and 
the  criteria  to  be  used  by  FRA  fn    •■ 
evaluating  the  applications;  and  a 
description  of  the  criteria  to  be  used  in 
selecting  one  project  for  final  design, 
engineering  and  construction. 

n.  Discussion  of  Comments  and 
Conclusions 

FRA  received  only  two  timely-filed 
public  comments  on  the  interim  final 
rule.  Set  forth  below  is  a  summary  of  the 
comments  received  and  FRA's 
responses  to  the  concerns  expressed  in 
those  letters  to  the  docket. 

Comment:  One  commenter  expressed 
concern  that  the  process  set  forth  in  the 
interim  final  rule  appears  to  call  for 
project  applicants  to  commit  to 
proceeding  with  a  maglev  project  in 
advance  of  the  environmental  analysis 
required  under  National  Environmental 
Policy  Act  (NEPA).  The  commenter 
alleges  that  under  NEPA  any  project 
must  involve  a  study  of  alternatives, 
including  technology  alternatives  which 
may  have  different  environmental 
effects. 

Response:  Under  the  authorizing 
legislation  (Section  1218  of  TEA  21),  the 
authorized  funding  can  only  be  used  to 
pay  the  costs  of  preconstruction 
planning  activities,  design,  engineering 
and  construction  of  "transportation 
systems  employing  magnetic  levitation 
that  would  be  capable  of  safe  use  by  the 
public  at  a  speed  in  excess  of  240  miles 
per  hour."  It  is  clear  that  the 
Congressional  intent  is  to  consider  only 
maglev  technology'  for  the  use  of  these 
funds. 

Comment:  The  second  commenter 
expressed  concern  that  under  the 
schedule  suggested  in  the  interim  final 
rule,  not  enough  time  was  allowed  for 
promulgation  of  appropriate  safety 
standards  and  testing  for  safety  before 
full  construction  authorization  is  given. 

Response:  Under  the  changes  in  the 
schedule  effected  by  this  rulemaking, 
the  selection  of  one  project  for  final 
design,  engineering  and  construction  is 
delayed  until  March  2001,  at  the 
earliest.  In  no  event  will  construction  be 
authorized  until  FRA  is  fully  satisfied 
that  the  system  will  meet  appropriate 
safety  standards. 

m.  Summary  of  Revisions  to  the 
Interim  Final  Rule  and  Rationale  for 
Such  Changes 

Changes  in  Dates 

Section  268.3  (b)  of  the  interim  final 
rule,  as  amended,  established  April  30, 
1999  as  the  date  for  the  completion  of 
Phase  I — Competition  for  Planning 


Grants.  However,  the  selection  of  seven 
of  the  applicants  for  participation  in  the 
program  was  not  announced  by  the 
Secretary  of  Transportation  until  May 
24,  1999.  Additional  time  has  been 
required  to  negotiate  suitable 
cooperative  agreements  with  each  of  the 
selected  participants.  As  a  consequence, 
it  is  necessary  to  revise  many  of  the 
dates  specified  in  the  interim  final  rule 
to  reflect  a  realistic  schedule. 

Eligibility  of  Pre-agreement  Activities 

In  order  to  continue  on-going  work  on 
several  projects  that  had  been  initiated 
prior  to  the  execution  of  cooperative 
agreements  under  the  Maglev 
Deployment  Program  and  in  response  to 
several  requests,  FRA  has  decided  to 
make  eligible  for  funding  certain 
expenses  incurred  subsequent  to  June  9, 
1998  ( the  date  of  enactment  of  TEA  21), 
provided  that  they  contributed  to 
development  of  the  Project  Description 
described  in  Phase  II.  This  rulemaking 
adds  this  provision  to  §  268.5  of  the 
rule. 

Exclusion  of  Requirement  for  Funding 
for  Site-specific  EIS  in  Phase  II  of  the 
Project 

The  interim  final  rule  required  that, 
"After  completion  of  the  EA 
[Environmental  Assessment],  each 
financial  assistance  recipient  will 
initiate  activities  aimed  at  preparing  a 
site-specific  draft  environmental  impact 
statement."  It  was  intended  that  these 
activities  would  be  included  in  the 
scope  of  work  to  be  funded  by  the 
preconstruction  planning  grant.  Because 
of  the  constraints  on  the  available 
funding,  there  may  not  be  sufficient 
funds  to  pay  the  Federal  share  of  the 
costs  of  activities  aimed  at  the  -^ 

preparation  of  site-specific  draft  EIS's 
for  each  of  the  seven  projects  selected 
for  pre-construction  planning,  as 
specified  in  §  268.3  (c).  Therefore,  this 
rulemaking  eliminates  that  requirement 
from  the  description  of  Phase  II — Project 
Description  Development. 

Down-selection  of  One  or  More  Projects 
in  Phase  III  of  the  Program 

The  interim  final  rule,  as  amended, 
requires  FRA  to  evaluate  the 
information  provided  by  the  seven 
selected  participants  during  Phase  II  of 
the  Program  and  select  a  single  project 
for  final  design,  engineering,  and 
construction  funding  as  Phase  III  of  the 
Program.  FRA  anticipates  that  after  a 
year  of  study  more  than  one  of  the 
projects  being  planned  may  meet  all  of 
the  eligibility  requirements  of  the  law, 
and,  without  additional  information 
from  additional  environmental  studies, 
financial  analysis,  and  detailed  design. 


it  will  not  be  possible  to  make  a  well- 
informed  choice  of  the  best  project.  This 
rulemaking  changes  the  description  of 
Phase  III — Project  Selection  Process  to 
permit  the  FRA  to  delay  the  selection  of 
a  single  project  for  final  design, 
engineering,  and  construction  funding, 
and  to  down-select  more  than  one 
eligible  project  for  further  study. 
Additional  environmental  studies, 
financial  analysis,  and  detailed  design 
would  be  funded  for  each  of  the  down- 
selected  projects. 

Selection  of  One  Project 

This  rulemaking  also  changes  Phase 
rV — Project  Development  and 
Completion  of  Site-Specific  EIS  to 
require  FRA  to  select  one  project,  if 
more  than  one  project  is  down-selected 
by  FRA  in  Phase  III. 

These  proposed  changes  have  been 
discussed  with  the  seven  participating 
agencies  that  would  be  affected  by  the 
proposed  change,  and  there  is 
agreement  that  such  changes  are 
desirable. 

Regulatory  Analyses  and  Notices 

This  rulemaking  modifies  the  interim 
final  rule  by: 

(1)  Eliminating  the  requirement  in 
§  268.3  (c)  for  each  grant  recipient  to 
initiate  activities  aimed  at  the 
preparation  of  a  site-specific  EIS  after 
completion  of  an  Environmental 
Assessment  (EA); 

(2)  Modifying  §  268.3  (d)  to  allow  the 
FRA  to  down-select  one  or  more 
projects  and  to  finance  the  preparation 
of  environmental  and  other  additional 
studies  for  the  down-selected  projects 
before  selecting  one  project  for  final 
design,  engineering,  and  construction 
funding; 

(3)  Changing  §  268.3  (e)  to  require 
FRA  to  select  one  project  for  final 
design,  engineering,  and  construction 
funding,  if  more  than  one  project  is 
down-selected  by  FRA  in  Phase  III; 

(4)  Amending  the  dates  specified  in 
§  268.3  to  reflect  a  realistic  schedule; 

(5)  Adding  paragraph  (c)  to  §  268.5  to 
make  some  costs  incurred  after  June  9. 
1998  eligible  for  reimbiusement;  and 

(6)  Amending  §  268.21  to  conform  to 
the  above  changes. 

There  are  no  other  changes  to  the 
interim  final  rule. 

Regulatory  Analyses  and  Notices 

E.O.  12866  and  DOT  Regulatory  Policies 
and  Procedures 

The  agency  has  evaluated  this  Final 
Rule  in  accordance  with  existing 
regulatory  policies  and  procedures  and 
has  concluded  that  it  is  a  nonsignificant 
regulatory  action  under  E.O.  12866.  and 
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Regulatory  Fley  ibility  Act 

The  Regulate  ry  Flexibility  Act  of  1980 
seq.)  requires  a  review 
of  rules  to  assei  s  their  impact  on  small 
entities.  FRA  c<  rtifies  that  this  rule  will 
not  have  a  sign  ficant  impact  on  a 
substantial  nun  iber  of  small  entities. 
Eligible  applica  nts  for  the  Maglev 
Deployment  Pr  )gram  are  limited  by  the 
enabling  statuti  (23  U.S.C.  322(d))  to 
States  or  authoi  ities  designated  by  one 
or  more  States.  The  program 
implemented  b ,'  the  final  rule  has  the 
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collection  of  information  includes 
requiring  answers  to  identiced  questions 
posed  to,  or  identical  reporting  or 
record-keeping  requirements  imposed 
on,  ten  or  more  persons,  other  than 
agencies,  instrumentalities  or  employees 
of  the  United  States.  This  final  rule 
contains  information  and  reporting 
requirements  that  would  apply  to  States, 
groups  of  States  or  designated 
authorities  that  file  applications  for 
Federal  funding  for  preconstruction 
planning  activities,  and  to  grant 
recipients  who  would  conduct  final 
design,  engineering  and  construction 
activities  in  support  of  Maglev 
deployment.  As  anticipated  in  the 
interim  final  rule,  the  statutory  limit  on 
the  types  of  entities  that  may  apply  for 
funding  (States,  groups  of  States,  and 
State  designated  authorities),  the 
rigorous  requirements  for  developing  a 
viable  project,  and  the  substantial 
financial  and  resource  commitment  that 
were  required  of  applicants,  the  FRA 
received  fewer  than  10  completed 
applications  for  preconstruction 
planning  funds  from  qualified 
applicants. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.)  and  related  directives.  FRA 
has  concluded  that  the  issuance  of  this 
final  rule,  which  establishes  a  process 
for  receiving  applications  for  planning 
activities  associated  with  the  Maglev 
Deployment  Program,  does  not  have  a 
potential  impact  on  the  environment 
and  does  not  constitute  a  major  Federal 
action  requiring  an  environmental 
assessment  or  environmental  impact 
statement.  The  final  rule  includes 
requirements  for  the  preparation  of 
environmental  assessments  of  proposed 
Maglev  projects  by  successful  applicants 
during  the  preconstruction  planning 
stage  and  additional  environmental 
reviews  will  be  undertaken  under  the 
auspices  of  the  FRA  before  one  Maglev 
project  is  selected  for  final  design  and 
construction  funding. 

Federalism  Implications 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  FRA  has  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The  Maglev 
Deployment  Program  provides  states 
with  the  opportunity  to  explore  the 
development  of  a  new  transportation 


technology  in  a  working  partnership 
with  the  Federal  Government. 

List  of  Subjects  in  49  CFR  Part  268 

Grant  programs-transportation.  High 
speed  ground  transportation,  Maglev, 
Magnetic  levitation. 

rv.  Provisions  of  The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
revises  part  268  title  49  of  the  Code  of 
Federal  Regulations  to  read  as  set  forth 
below: 

PART  268— MAGNETIC  LEVITATION 
TRANSPORTATION  TECHNOLOGY 
DEPLOYMENT  PROGRAM 

Subpart  A — Overview 

268.1     Definitions. 

268.3    Different  phases  of  the  Maglev 

.    Deployment  Program. 
268.5    Federal  funding  sources  for  the 

Maglev  Deployment  Program. 
268.7     Federal/State  share  and  restrictions 

on  the  uses  of  Federal  Maglev  Funds. 

Subpart  B — Procedures  For  Financial 
Assistance 

268.9    Eligible  participants. 

268.11     Project  eligibility  standards. 

268.13    Deadline  for  submission  of 

applications  for  preconstruction 

planning  assistance. 
268.15     Form  and  contents  of  applications 

for  preconstruction  planning  assistance. 
268.17     Project  selection  criteria. 
268.19     Evaluation  of  applications  for 

preconstruction  planning  assistance. 
268.21     Down-selection  of  one  or  more 

Maglev  projects  for  further  study  and 

selection  of  one  project  for  final  design, 

engineering,  and  construction  funding. 
Authority:  49  U.S.C.  322;  23  U.S.C.  322;  49 
CFR  1.49. 

Subpart  A — Overview 

§  268.1     Definitions. 

As  used  in  this  part — 

CMAQ  means  Congestion  Mitigation 
and  Air  Qualitv  Improvement  Program 
(23  U.S.C.  149). 

Environmental  assessment  ("EA") 
means  the  environmental  assessment  in 
support  of  the  project  description  and 
containing  the  information  listed  in 
§268.11(b)(6)(i). 

Environmental  impact  statement 
("EIS")  means  the  environmental 
impact  statement  which  is  required 
pursuant  to  §§268.3. 

Eligible  project  costs  means  the  costs 
of  preconstruction  planning  activities 
and  the  capital  cost  of  the  fixed 
guideway  infrastructiu-e  of  a  Maglev 
project,  including  land,  piers, 
guideways,  propulsion  equipment  and 
other  components  attached  to 
guideways,  power  distribution  facilities 
(including  substations),  control  and  . 
communications  facilities,  access  roads. 
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and  storage,  repair,  and  maintenance 
facilities,  but  eligible  project  costs  do 
not  include  the  cost  of  stations, 
vehicles,  and  equipment. 

Federal  Maglev  funds  means  such 
funds  as  are  provided  under  the 
authority  of  23  U.S.C.  322  to  pay  for 
Eligible  Project  Costs. 

Full  project  costs  means  the  total 
capital  costs  of  a  Maglev  project, 
including  Eligible  Project  Costs  and  the 
costs  of  stations,  vehicles,  and 
equipment. 

Phase  means  one  of  the  five  different 
phases  of  the  Maglev  Deployment 
Program;  these  phases  are  described  in 
§268.3. 

Maglev  means  transportation  systems 
employing  magnetic  levitation  that 
would  be  capable  of  safe  use  by  the 
public  at  a  speed  in  excess  of  240  miles 
per  hour. 

Maglev  Deployment  Program  means 
the  program  authorized  by  23  U.S.C. 
322. 

Partnership  potential  means  the  usage 
of  the  term  in  the  commercial  feasibility 
study  of  high-speed  ground 
transportation  (High  Speed  Ground 
Transportation  for  America)  mandated 
under  section  1036  of  the  Litermodal 
Surface  Transportation  Efficiency  Act  pf 
1991  (105  Stat.  1978).  Under  that  usage 
any  corridor  exhibiting  Partnership 
Potential  must  at  least  meet  the 
following  two  conditions: 

(1)  Private  enterprise  must  be  able  to 
run  on  the  corridor — once  built  and 
paid  for — as  a  completely  self-sustaining 
entity;  and 

(2)  The  total  benefits  of  a  Maglev 
corridor  must  equal  or  exceed  its  total 
costs. 

STP  means  the  Surface  Transportation 
Program  (23  U.S.C.  133). 

TEA  21  means  the  Transportation 
Equity  Act  for  the  21st  Century  (Public 
Law  No.  105-178,  112  Stat.  107). 

§  268.3    Different  phases  of  the  Maglev 
Deployment  Program. 

(a)  The  Maglev  Deployment  Program 
includes  five  phases,  as  described  in 
paragraphs  (b)  through  (f)  of  this 
section.  The  current  projected  timing  for 
implementing  these  phases  is  indicated 
to  assist  applicants  in  planning  their 
projects.  All  dates  beyond  the  first  date 
(the  deadline  for  the  submission  of 
preconstruction  planning  applications) 
are  for  planning  purposes  only  and  are 
subject  to  change — including  possible 
acceleration  of  deadlines — based  on  the 
progress  of  the  Maglev  Deployment 
Program;  grantees  will  be  notified 
accordingly. 

(b)  Phase  I — Competition  for  Planning 
Grants  (Early  October  1998— September 
15.  1999). 


(1)  Description.  In  Phase  I,  States  will 
apply  for  funds  for  preconstruction 
plarming  activities.  As  required  by 

§  268.13,  applications  must  be  filed  with 
FRA  by  February  15,  1999.  FRA  will 
select  one  or  more  projects  to  receive 
preconstruction  planning  financial 
assistance  awarded  under  this  part  to 
perform  Phase  II  of  the  Maglev 
Deployment  Program. 

(2)  Timing  of  Major  Milestones. 

(i)  February  15, 1999 — Planning  grant 
applications  due. 

(ii)  May  24,  1999 — FRA  announces 
grantees  for  planning  grants. 

(iii)  August  31,  1999— FRA  awards 
planning  grants  for  the  conduct  of 
activities  listed  in  Phase  II. 

(c)  Phase  II — Project  Description 
Development  (July  1,  1999— June  30, 
2000). 

(1)  Description.  In  Phase  II,  each  grant 
recipient  will  prepare  and  submit  to 
FRA  a  project  description,  supporting 
preconstruction  plaiming  reports,  and 
an  EA.  Supporting  reports  may  include 
demand  and  revenue  analyses,  project 
specification,  cost  estimates, 
scheduling,  financial  studies,  a  system 
safety  plan  (including  supporting 
analysis),  and  other  information  in 
support  of  the  project  description.  FRA 
will  use  this  information  in  reaching  a 
decision  on  which  projects  to  down- 
select  for  completion  of  site-specific 
environmental  studies,  investment 
grade  revenue  forecasts,  and  other 
studies  and  analyses  necessary  prior  to 
initiation  of  construction.  FRA  will 
initiate  documentation  of  environmental 
factors  considered  in  the  project 
selection  process. 

(2)  Timing  of  Major  Milestones. 

(i)  February  29,  2000 — Deadline  for 
submission  of  appropriate  EA's  needed 
by  FRA  for  the  down-selection  of  one  or 
more  projects  under  Phase  III. 

(ii)  Jime  30,  2000 — Deadline  for 
submission  of  project  descriptions  and 
any  related  supporting  reports  needed 
by  FRA  for  down-selection  of  one  or 
more  projects. 

(d)  Phase  III — Project  Selection 
Process  (July  1.  2000— September  30. 
2000). 

(1)  Description.  FRA  will  evaluate  the 
information  provided  by  the  grant 
recipients  under  Phase  II  and  will 
down-select  one  or  more  projects  for 
completion  of  additional  environmental 
studies,  investment  grade  revenue 
forecasts,  and  other  studies  and  analyses 
necessary  prior  to  initiation  of 
construction. 

(2)  Timing  of  Major  Milestones. 
September  30,  2000— FRA  down-selects 
one  or  more  project(s). 


(e)  Phase  IV — Project  Development 
and  Completion  of  Site-specific  EIS 
October  1,  2000— November  30.  2001). 

(1)  Description.  The  financial 
assistance  recipient(s)  down-selected  in 
Phase  III  will  complete  additional 
environmental  studies,  investment 
grade  revenue  forecasts,  and  other 
studies  and  analyses  necessary  prior  to 
initiation  of  construction,  and  address 
issues  raised  by  FRA's  review  of  system 
safety  plans  (including  supporting 
analysis).  They  will  also  initiate  final 
design  and  engineering  work  for  the 
dovkrn-selected  project(s).  If  more  than 
one  project  is  dowm-selected  in  Phase 
III,  FRA  will  select  one  of  them  for  final 
design,  engineering,  and  construction 
funding.  Detailed  agreements  for  the 
construction  and  operation  of  the 
selected  project  will  be  negotiated. 

(2)  Timing  of  Major  Milestones. 

(i)  March  31,  2001— If  more  than  one 
project  is  dovkTi-selected  in  Phase  HI, 
FRA  will  select  one  project. 

(ii)  December  31,  2001— FRA  will 
issue  a  Final  Record  of  Decision  on  the 
site-specific  EIS  for  the  one  selected 
project,  confirming  the  project  design. 

(f)  Phase  V — Completion  of  Detailed 
Engineering  and  Construction  January  1, 
2002  and  beyond).  Li  Phase  V,  the 
sponsoring  State  or  State-designated 
authority  will  oversee  the  efforts  of  the 
public/private  partnership  formed  to 
progress  the  selected  project,  to 
complete  the  detailed  engineering 
designs,  and  finance,  construct,  equip, 
and  operate  the  project  in  revenue 
service.  Construction  will  be  contingent 
upon  the  appropriation  of  Federal 
funds.  In  no  event  will  construction  be 
authorized  until  FRA  is  fully  satisfied 
that  the  system  will  meet  appropriate 
safety  standards. 

§  268.5    Federal  funding  sources  for  ttie 
Maglev  Deployment  Program. 

(a)  Federal  Maglev  Funds.  Section  322 
of  Title  23  provides  for  the  following 
funds  for  the  Maglev  Deployment 
Program: 

(1)  Contract  authority.  Fifty-five 
million  has  been  made  available  for  the 
Maglev  Deployment  Program  as  contract 
authority  from  the  Highway  Trust  Fund 
for  Fiscal  Years  1999  through  2001;  this 
would  be  used  to  fund  the  competition 
in  all  its  phases  and  could  also  be  used 
for  final  design,  engineering,  and 
construction  activities  of  the  selected 
project.  Of  the  $55  million,  the  Congress 
lias  made  available  up  to  $15  million  for 
Fiscal  Year  1999,  up  to  $15  million  for 
Fiscal  Year  2000,  and  $25  million  for 
Fiscal  Year  2001. 

(2)  Authorization  for  appropriations. 
Nine  himdred  fifty  million,  also  from 
the  Highway  Trust  Fund,  has  been 
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authorized  to  b( !  appropriated  for  the 
Maglev  Deploy]  lent  Program  for  Fiscal 
Years  2000  through  2003.  Of  the  $950 
million.  $200  million  is  authorized  to  be 
appropriated  fo  ■  each  of  Fiscal  Years 
2000  and  2001,  $250  million  for  Fiscal 
Year  2002,  and  B300  million  for  Fiscal 
Year  2003.  Any  decision  to  proceed 
with  possible  Fi  ideral  funding  of  the 
construction  of  i  Maglev  system  will  be 
contingent  upoi  i  the  receipt  of 
appropriations,  and  upon  completion  of 
appropriate  env  ironmental 
documentation. 

(b)  Other  Fed  f ml  funds.  Section  322 
of  Title  23  prov  des  that  the  portion  of 
the  Maglev  proj  ;ct  not  covered  by 
Federal  Maglev  Fimds  may  be  covered 
by  any  non-Fed  sral  funding  sources — 
including  priva  e  (debt  and/or  equity). 
State,  local,  regional,  and  other  public 
or  public/privat  s  entities — as  well  as  by 
Federally-provii  led  STP  and  CMAQ 
funds,  and  by  o  her  forms  of  financial 
assistance  mad€  available  under  title  23 
and  TEA  21,  su(  h  as  loans  and  loan 
guarantees. 

(c)  Costs  Incu  red  in  Advance  of 
Cooperative  Agieement.  Certain  costs 
incurred  in  advi  ince  of  the  execution  of 
a  cooperative  a^  reement  between  FRA 
and  the  grantee  |for  pre-constniction 
planning  but  after  enactment  of  TEA  21 
(Jime  9,  1998)  will  be  eligible  for 
reimbursement,  but  such  costs  are 
allowable  only  I  q  the  extent  that  they 
are  otherwise  al  owable  imder  the  terms 
of  a  fully  execul  ed  cooperative 
agreement. 

§  268.7    Federal/^tate  share  and 
restrictions  on  the  uses  of  Federal  Maglev 
Funds. 

(a)  Federal  sh  ire.  The  Federal  share  of 
Full  Projects  Co  sts  shall  be  not  more 
than  %,  with  th  3  remaining  V3  paid  by 
the  grant  recipii  nt  using  non-Federal 
funds.  Funds  mide  available  under  STP 
and  CMAQ  are  1  :onsidered  non-Federal 
funds  for  purpo  ies  of  the  matching 
requirement. 

(b)  Restrictioi  s  on  the  uses  of  Federal 
Maglev  Funds. 

(1)  Federal  M  iglev  Funds  may  be 
applied  only  to  eligible  Project  Costs; 

(2)  Federal  M  iglev  Funds  provided 
under  a  precons  truction  plaiming  grant 
may  be  used  on  y  for  Phase  II  activities, 
and  for  complet  ion  of  site-specific  draft 
EIS's:see§268.3; 

(3)  Federal  M  iglev  Funds  may  be 
used  to  pay  for  1  )nly  %  of 
preconstruction  planning  costs;  grant 
recipients  are  n  quired  to  pay  the 
remaining  Vi  of  the  costs  with  non- 
Federal  funds;  and 

(4)  The  "prev  tiling  wages" 
requirement  of  he  Davis  Bacon  Act  (40 
U.S.C.  276a-27i  ia-5)  applies  to  any 


construction  contracts  under  the  Maglev 
Deployment  Program. 

Subpart  B — Procedures  For  Financial 
Assistance 

§  268.9    Eligible  participants. 

Any  State,  or  any  authority  designated 
by  one  or  more  State(s)  to  carry  out  the 
preconstruction  planning  activities 
under  the  Maglev  Deployment  Program 
is  eligible  to  participate  in  the  Maglev 
Deployment  Program. 

§  268.1 1     Project  eligibility  standards. 

(a)  Project  eligibility  standards  for 
preconstruction  planning  financing.  (1) 
As  required  by  23  U.S.C.  322(d)(4),  in 
order  to  be  eligible  to  receive  financial 
assistance,  a  Maglev  project  shall: 

(i)  Involve  a  segment  or  segments  of 
a  high-speed  ground  transportation 
corridor  that  exhibit  Partnership 
Potential; 

(ii)  Require  an  amount  of  Federal 
funds  for  project  financing  that  will  not 
exceed  the  sum  of  Federal  Maglev 
Fimds,  and  the  amounts  made  available 
by  States  under  STP  and  CMAQ; 

(iii)  Result  in  an  operating 
transportation  facility  that  provides  a 
revenue  producing  service; 

(iv)  Be  undertaken  through  a  public 
and  private  partnership,  with  at  least  V3 
of  Full  Project  Costs  paid  using  non- 
Federal  funds; 

(v)  Satisfy  applicable  statewide  and 
metropolitan  planning  requirements; 

(vi)  Be  approved  by  FRA  based  on  an 
application  submitted  by  a  State  or 
authority  designated  by  one  or  more 
States; 

(vii)  To  the  extent  that  non-United 
States  Maglev  technology  is  used  within 
the  United  States,  be  carried  out  as  a 
technology  transfer  project;  and 

(viii)  Be  carried  out  using  materials  at 
least  70  percent  of  which  are 
manufactiu-ed  in  the  United  States. 

(2)  FRA  recognizes  that  applicants  for 
preconstruction  planning  grants  will  not 
have  detailed  information  with  respect 
to  some  of  the  requirements  of 
paragraph  (a)(1)  of  this  section,  and  that 
the  purpose  of  a  preconstruction 
planning  grant  is  to  develop  much  of 
this  information  with  respect  to  a 
particular  Maglev  project.  As  required 
by  §  268.15,  an  applicant  will  need  to 
provide  whatever  information  it  has 
with  respect  to  each  of  the  requirements 
of  paragraph  (a)(1)  of  this  section, 
together  v\rith  a  certification  that  the 
applicant  fully  intends  to  comply  with 
the  requirements  of  this  paragraph  (a) 
should  its  project  be  selected  by  FRA  for 
final  design,  engineering  and 
construction  financing. 

(b)  Project  eligibility  standards  for 
final  design,  engineering,  and 


construction  financing.  FRA  will  select 
the  most  promising  Maglev  project  for 
final  design,  engineering,  and 
construction  financing.  To  be  eligible  to 
be  considered,  the  project  must  meet 
each  of  the  following  requirements; 
these  requirements  restate  the 
requirements  in  paragraph  (a)(1)  of  this 
section,  but  with  more  detail  and  in  a 
different  order: 

(1)  Purpose  and  significance  of  the 
project,  (i)  The  project  description  shall 
point  to  a  Maglev  facility  and  daily 
operation  the  primary  purpose  of  which 
is  the  conduct  of  a  revenue-producing 
passenger  transportation  service 
between  distinct  points,  rather  than  a 
service  solely  for  the  passengers'  riding 
pleasure. 

(ii)  The  project  description  shall 
incorporate  scheduled  operation  at  a  top 
speed  of  not  less  than  240  mph. 

(2)  Benefits  for  the  American 
economy.  The  project  description  shall 
include  a  certification  as  to  paragraphs 
(b)(2)  (i)  and  (ii)  of  this  section  and,  as 
appropriate,  a  technology  acquisition/ 
transfer  plan  which  describes  the 
strategy  for  their  accomplishment. 

(i)  Processes  will  be  established  that 
will  enable  an  American-owned  and 
-sited  firm  (or  firms)  to  gain,  in  the 
course  of  the  project,  the  capability  to 
participate  in  the  design,  manufacture, 
and  installation  of  the  facilities  and 
vehicles  needed  for  a  Maglev  operation, 
if  the  owner  of  the  selected  version  of 
Maglev  technology  is  not  an  American- 
owned  and  -sited  firm  (thus  meeting  the 
technology  transfer  requirement  of  23 
U.S.C.  322). 

(ii)  The  70  percent  U.S.  content 
requirement  content  of  23  U.S.C.  322 
will  be  carried  out. 

(3)  Partnership  potential.  The  project 
shall  exhibit  Partnership  potential  by 
satisfying  the  following: 

(i)  A  private/public  partnership  must 
be  in  place  that  is  ready,  willing,  and 
able  to  finance,  construct,  operate,  and 
maintain  the  project; 

(ii)  The  private/public  partnership 
either  owns  the  version  of  Maglev 
technology  proposed  to  be  implemented 
in  the  project,  or  has  an  agreement  with 
the  owner  which  affords  full 
cooperation  to  the  partnership  in 
progressing  the  project,  including 
implementation  of  the  technology 
acquisition/transfer  plan  if  applicable; 
and 

(iii)  The  recipient  of  a  preconstruction 
planning  grant  or  the  FRA  has 
developed  and  endorsed  a  projection  of 
system  capital  costs,  demand,  revenues, 
operating  expenses,  euid  total  costs  and 
benefits,  that: 

(A)  Covers  either  the  entire  corridor  in 
which  the  Maglev  project  is  involved 
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("Corridor"),  or  tlie  project  considered 
independently; 

(B)  Demonstrates  that  private 
enterprise  would  be  able  to  run  the 
Corridor  or  the  project — once  built  and 
paid  for — as  a  completely  self-sustaining 
entity,  in  which  revenues  will  cover 
operating  expenses  and  continuing 
investment  needs;  and 

(C)  Shows  total  benefits  equal  to  or 
■exceeding  total  costs. 

(4)  Funding  Limits  and  Sources.  The 
project  description  shall  include  a 
financing  plan  that  demonstrates  project 
completion  with  the  $950  million  in 
Federal  Maglev  Funds,  funds  remaining 
unobligated  from  the  $55  million  in 
contract  authority,  and  the  funds  made 

'  available  under  STP  and  CMAQ.  The 
project  that  is  selected  will  be  eligible 
for  other  forms  of  financial  assistance 
provided  under  title  23  and  TEA  21, 
including  loans,  loan  guarantees,  and 
lines  of  credit.  However,  at  least  Vs  of 
Full  Project  Costs  must  come  from  non- 
Federal  Funds. 

(5)  Project  Management.  The  State, 
the  technology  owner,  and  all  other 
relevant  project  partners  must  include 
in  the  project  description,  an  agreed 
upon — 

(i)  Management  plan  that  defines  the 
partnership,  responsibilities,  and 
procedures  for  accomplishing  the 
project; 

(ii)  Project  schedule  that  shows  how 
timely  implementation  of  the  project 
will  be  accomplished,  including,  to  the 
extent  possible,  a  construction  plan  and 
schedule;  and 

(iii)  Financial  plan  that  shows  how 
funds  will  flow,  in  accordance  with  the 
other  requirements  of  this  subsection. 

(6)  Planning/environmental  process. 
(i)  Assessment  of  environmental 

consequences  of  the  proposed  project. 
Recipients  of  preconstruction  planning 
grants  shall  conduct  an  EA  in  support 
of  the  project  description;  and  will 
prepare  additional  enviromnental 
studies  for  the  project.  The  EA  shall 
include  information  to  support  the 
grantee's  decision  to  pursue  the 
proposed  project.  The  grantee  shall 
develop  the  information  and  discuss  the 
enviromnental  consequences  of  the 
proposed  technology  and  route  in 
sufficient  detail  for  the  preparation  of 
appropriate  documentation  by  FRA  to 
support  selection  of  one  project.  This 
shall  include:  the  identification  of 
potential  positive  and  negative 
environmental  effects  resulting  from  the 
technology  (e.g.  energy  consumption 
compared  to  other  transportation 
options);  generic  noise  emissions  at 
various  distances  from  the  centerline  of 
the  guideway;  changes  in 
electromagnetic  field  levels  at  various 


distances  fi-om  the  centerline  of  the 
guideway;  and  environmental  screening 
of  the  proposed  route  (e.g., 
identification  of  land  use;  identification 
of  endangered  species  possibly  present 
and  location  of  their  critical  habitat; 
identification  of  navigable  waterways, 
wetlands  and  other  sensitive  water 
resoiu-ces;  and  identification  of  the 
location  of  parks,  wildlife  refuges, 
historic  and  eirchaeological  sites  of 
National,  State  or  local  significance  and 
other  sites  protected  by  section  4(f)  of 
the  Department  of  Transportation  Act). 
The  latter  information  and  analysis  shall 
be  submitted  four  months  in  advance  of 
the  remainder  of  the  project  description. 
The  above  list  is  illustrative  only. 
Grantees  will  be  expected  to  review 
proposed  work  statements  with  FRA  at 
pre-application  meetings  or  through 
some  other  means  to  develop  the  final 
scope  of  this  enviromnental  review. 

(ii)  The  project  description  must  also 
include  letters  of  endorsement  of  project 
implementation  from  all  the  State 
departments  of  transportation  involved, 
and  fi^om  all  Metropolitan  Planning 
Organizations  for  metropolitan  areas 
that  would  be  served  by  the  project. 

§  268.1 3    Deadline  for  submission  of 
applications  for  preconstruction  planning 
assistance. 

Completed  application  packages  shall 
be  returned  to  FRA  by  December  31, 
1998.  Applications  shall  be  submitted 
to:  Honorable  Jolene  M.  Molitoris, 
Administrator,  Federal  Railroad 
Administration,  ATTN:  Maglev  Project, 
RDV-11,  400  Seventh  Street,  SW,  Stop 
20,Washington,  DC  20590. 

§  268.1 5    Form  and  contents  of 
applications  for  preconstruction  planning 
assistance. 

States,  groups  of  States,  or  designated 
authorities  that  have  Maglev  projects  are 
invited  to  submit  applications  in  Phase 
I  of  the  Maglev  Deployment  Program, 
the  competition  for  preconstruction 
plaiming  grants.  The  applications  shall 
contain: 

(a)(1)  If  submitted  by  a  State:  name, 
address,  responsible  party,  telephone, 
fax  niunber,  and  e-mail  address  of  the 
State  agency  submitting  the  application; 
or 

(2)  If  submitted  by  a  designated 
authority:  name,  address,  responsible 
party,  telephone,  fax  number,  and  e- 
mail  address  of  the  designated  authority 
and  of  the  State  agency  or  agencies  on 
whose  behalf  the  designated  authority  is 
submitting  the  application,  together 
with  letters  fi-om  the  State(s)  evidencing 
all  such  designations; 

(b)  A  description  of  the  project 
concept,  identifying  its  likely  location. 


market  area,  length,  and  the 
transportation  service  that  it  would 
perform,  and  a  preliminary  estimate  of 
the  time  that  would  be  required — if 
funds  are  made  available — to  bring  the 
project  to  the  start  of  construction  and 
then  to  the  initiation  of  full  revenue 
service.  At  its  option,  the  applicant  may 
include  any  reports  already  completed 
on  the  project  as  well  as  any  additional 
descriptive  material  that  would  assist 
the  FRA  in  evaluating  the  application; 

(c)  Whatever  information  the 
applicant  has  to  demonstrate  that  the 
project  meets  the  project  eligibility 
standards  in  §  269.11(a),  and  the  project 
selection  criteria  in  §  268.17.  together 
with  a  certification  that  the  applicant 
fully  intends  to  comply  with  the 
requirements  in  §  269.11  should  its 
project  be  selected  by  FRA  for  final 
design,  engineering  and  construction 
financing. 

(d)  A  statement  of  work  for  the 
preconstruction  planning  activities  to  be 
accomplished  imder  the  plaiming  grant. 
The  statement  shall  describe  the  work  to 
be  performed,  including  but  not 
necessarily  limited  to: 

(1)  Preconstruction  planning  work  as 
is  needed  to  develop  a  Maglev  project, 
and  project  description  that  will  satisfy 
the  project  eligibility  standards  in 

§  268.11(b),  and  the  project  selection 
criteria  in  §268.17;  and 

(2)  Preparation  of  EAs,  as  described  in 
§268.11(b)(6)(i); 

(e)  Management  plan,  schedule,  and 
financial  plan  for  accomplishing  the 
preconstruction  planning  work  under 
the  planning  grant; 

(f)  Letters  supporting  the  application 
from  the  heads  of  all  State  departments 
of  transportation  involved,  as  well  as 
from  responsible  officials  of  the 
Metropolitan  Plaiuiing  Organizations  of 
all  metropolitan  areas  to  be  served  by 
the  proposed  project; 

(g)  A  certification  fi'om  the  State,  or 
ftt)m  the  authority  designated  by  one  or 
more  States,  that  the  V3  matching  funds 
required  for  work  under  the  planning 
grant  are,  or  will  be,  available  by  the 
time  the  grants  are  aimounced.  The 
source(s)  of  the  matching  must  be 
shown  in  the  financial  plan  under 
paragraph  (e);  and 

(h)  If  the  applicant  has  made  a 
definitive  choice  of  the  particular 
Maglev  technology  proposed  to  be 
included,  a  description  of  that 
technology  and  the  degree  to  which  it 
has  been  produced  and  tested  should  be 
submitted.  Further,  if  the  applicant  has 
identified  organizations  that  would  form 
members  of  the  team  that  would 
implement  the  project,  the  names  of 
those  organizations  and  the  persons 
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representing  thi  sm  should  also  be 
submitted. 

§268.17    Project  selection  criteria. 

Except  as  qus  lified  by  §  268.19.  the 
following  criter  a  will  govern  FRA's 
selection  of  pro  ects  to  receive  funding 
under  the  Magli  (V  Deployment  Program. 

(a)  Purpose  a,  id  significance  of  the 
project. 

(1)  The  degre  >  to  which  the  project 
description  den  lonstrates  attractiveness 
to  travelers,  as  iieasured  in  passengers 
and  passenger-i  liles. 

(2)  The  exten  to  which 
implementatior  of  the  project  will 
reduce  congesti  an,  and  attendant  delay 
costs,  in  other  modes  of  transportation; 
will  reduce  emi  ssions  and/or  energy 
consumption;  o"  will  reduce  the  rate  of 
growth  in  needi  for  additional  highway 
or  airport  const  uction.  Measures  for 
this  criterion  w  11  include  but  not  be 
limited  to  the  p  ■esent  value  of 
congestion  redu  ction,  pollution 
reduction,  and/  )r  facility  cost-avoidance 
benefits. 

(3)  The  degrei  ( to  which  the  project 
will  demonstrate  the  variety  of 
operating  conditions  which  are  to  be 
expected  in  the  United  States. 

(4)  The  degree  s  to  which  the  project 
will  augment  a  ^aglev  corridor  or 
network  that  has  been  identified,  by  any 
State,  group  of  I  states,  or  the  FRA,  as 
having  Partners  lip  Potential. 

(b)  Timely  im  olementation.  The  speed 
with  which  the  project  can  realistically 
be  brought  into  full  revenue  service, 
based  on  the  pn  )ject  description  and  on 
the  current  and  projected  development 
status  of  the  Maglev  technology  selected 
by  the  applican  for  the  project. 

(c)  Benefits  fc  r  the  American 
economy.  The  e  xtent  to  which  the 
project  is  expec  :ed  to  create  new  jobs  in 
traditional  and  ;merging  industries  in 
the  United  Stat<  s. 

(d)  Partnersh,  p  potential.  The  degree 
to  which  the  pr  )ject  description 
demonstrates  P;  irtnership  Potential  for 
the  corridor  in  i  vhich  it  is  involved, 
and/or  for  the  p  roject  independently. 

(e)  Funding  u  mits  and  sources. 

(1)  The  exten  and  proportion  to 
which  States,  regions,  and  localities 
commit  to  finar  cially  contributing  to 
the  project,  boti  i  in  terms  of  their  own 
locally-raised,  e  ntirely  non-Federal 
funds,  and  in  terms  of  commitments  of 
scarce  Federal  i  esources  from  non- 
Maglev  funds;  s  nd 

(2)  The  exten  and  proportion  to 
which  the  privc  te  sector  contributes 
financially  to  tl  e  project. 

Note  to  §  268.1  ':  FRA  recognizes  that 
applicants  for  prt  i:onstruction  planning 
assistance  may  n(  t  have  detailed  information 
with  respect  to  et  [:h  of  these  criteria,  and  that 


the  purpose  of  the  preconstruction  planning 
assistance  is  to  develop  much  of  this 
information  with  respect  to  a  particular 
Maglev  project.  The  preconstruction 
planning  application  requirements  of  this 
part  268  are  designed  to  elicit  whatever 
information  an  applicant  may  have 
pertaining  to  these  criteria. 

§268.19    Evaluation  of  applications  for 
preconstruction  planning  assistance. 

The  FRA  will  evaluate  the 
applications  for  their  completeness  and 
responsiveness  to  the  requirements 
listed  in  §  268.15.  In  addition, 
applicants  are  advised  that  the  Maglev 
Deployment  Program  contains  a  number 
of  project  eligibility  standards 
(minimum  threshold  standards)  and 
project  evaluation  criteria  that  will 
guide  the  FRA's  review  of  the  project 
descriptions  produced  under  the 
Planning  Grants.  The  FRA's 
implementation  of  these  standards  and 
criteria  appears  in  §  268.11  and 
§  268.17,  respectively.  Although  subject 
to  revision,  the  information  in  §  268.11 
and  §  268.17  should  assist  the  States  in 
completing  their  applications  in  the 
competition  for  planning  grants,  since 
the  project  descriptions  will  need  to 
respond  to  the  standards  and  criteria.  In 
evaluating  the  applications  for  planning 
grants,  FRA  will  consider  how 
consistent  the  applicant's  project  is  to 
the  standards  and  criteria,  and  the 
application's  likelihood  of  leading  to  a 
project  that  meets  all  the  standards  and 
criteria. 

§  268.21     Down-selection  of  one  or  more 
Maglev  projects  for  further  study  and 
selection  of  one  project  for  final  design, 
engineering,  and  construction  funding. 

(a)  Upon  completion  of  Phase  III  of 
the  Maglev  Deployment  Program,  FRA 
will  down-select  one  or  more  projects  to 
complete  additional  environmental 
studies,  investment  grade  revenue 
forecasts,  and  other  studies  and  analyses 
necessary  prior  to  initiation  of 
construction.  Final  design  and 
engineering  work  will  also  be  initiated 
for  the  down-selected  project(s).  To  be 
down-selected  a  project  must  appear  to 
meet  the  project  eligibility  standards 
contained  in  §  268.11  (b),  rate  highly  in 
the  project  selection  criteria  specified  in 
§  268.17,  be  judged  by  FRA  to  have  a 
good  chance  of  being  constructed  with 
the  Federal  funds  authorized  for  this 
program,  and  be  successfully  operated 
by  a  public/private  partnership. 

(b)  Only  one  project  will  be  selected 
in  Phase  IV  of  the  Maglev  Deployment 
Program  and  be  eligible  for  any  Federal 
construction  funds  that  Congress 
chooses  to  make  available.  That  one 
project  must  meet  each  and  every 
project  eligibility  standard  contained  in 


§  268.11  (b).  If  more  than  one  project 
down-selected  in  Phase  III  and  funded 
through  Phase  IV  meets  all  of  these 
standards,  then  FRA  will  evaluate  and 
compare  the  eligible  projects  according 
to  the  set  of  project  selection  criteria 
contained  in  §  268.17. 

(c)  In  reviewing  competing  projects 
under  the  project  eligibility  stemdards 
and  project  selection  criteria,  the  FRA 
will  exercise  particular  vigilance 
regarding  the  following  elements  of  the 
preconstruction  plaiming  process,  * 
although  not  to  the  exclusion  of  others: 

(1)  The  credibility  of  the  demand  and 
revenue  forecasts,  cost  estimates,  and 
benefit/cost  comparisons;  and 

(2)  The  credibility  of  the  financial 
plan. 

(d)  FRA  intends  to  make  periodic 
reviews  of  the  processes  and  products  of 
grant  recipients.  Such  reviews  may 
include,  at  the  FRA's  option,  reviews  at 
key  milestones  in  the  preparation  of 
project  descriptions. 

Issued  in  Washington,  DC  on  January  4, 
2000. 
lolene  M.  Molitoris, 

Federal  Railroad  Administrator. 

[FR  Doc.  00-613  Filed  1-13-00;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018— AE39 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  Two 
Cave  Animals  From  Kauai,  Hawaii,  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  two  animals — the 
Kauai  cave  wolf  spider  {Adelocosa 
anops),  and  the  Kauai  cave  amphipod 
[Spelaeorchestia  koloana).  These  two 
species  are  found  on  the  Hawaiian 
island  of  Kauai.  The  Kauai  cave  wolf 
spider  is  known  from  three  populations, 
and  the  Kauai  cave  amphipod  is  known 
from  five  populations.  These  animals 
and  their  habitats  have  been  variously 
affected  or  are  currently  threatened  by 
the  following — habitat  degradation  and 
loss  through  the  removal  of  perermial 
vegetation,  soil  fill,  grading,  paving, 
quarrying,  and  other  activities 
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associated  with  development  and 
agriculture;  predation  and  competition 
for  space,  water,  and  nutrients  by 
introduced,  alien  animals;  biological 
and  chemical  pesticide  control 
activities;  and  an  increased  likelihood  of 
extinction  from  naturally  occurring 
events  due  to  the  small  number  of 
remaining  populations  and  their  limited 
distribution.  This  final  rule  implements 
the  Federal  protection  and  recovery 
provisions  provided  by  the  Act  for  these 
animal  taxa. 

EFFECTIVE  DATE:  This  rule  takes  effect 
Febniary  14,  2000. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment  during  normal  business 
hours,  at  the  office  of  the  U.S.  Fish  and 
Wildlife  Service,  Pacific  Islands 
Ecoregion,  300  Ala  Moana  Boulevard, 
Room  3-122,  P.O.  Box  50088,  Honolulu, 
Hawaii  96850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Pacific  Islands 
Ecoregion  Manager,  at  the  above  address 
(808/541-3441);  facsimile:  808/541- 
3470. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Kauai  cave  wolf  spider 
(Adelocosa  anops]  and  Kauai  cave 
amphipod  (Spelaeorchestia  koloana)  are 
known  only  from  the  Hawaiian  island  of 
Kauai.  The  Kauai  cave  wolf  spider  is 
known  from  three  populations,  and  the 
Kauai  cave  amphipod,  from  five 
populations. 

ThB  Hawaiian  archipelago  includes 
eight  large  volcanic  islands  (Niihau, 
Kauai,  Oahu,  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  Hawaii),  as  well 
as  offshore  islets,  shoals,  and  atolls  set 
on  submerged  volcanic  remnants  at  the 
northwest  end  of  the  chain  (the 
Northwestern  Hawaiian  Islands).  Each 
island  was  built  sequentially  from 
frequent,  voluminous  basaltic  lava  flov^s 
(Steams  1985).  The  youngest  island, 
Hawaii,  is  still  volcanically  active  and 
retains  its  form  of  coalesced,  gently 
sloping,  relatively  unweathered  shield 
volcanoes.  Vulcanism  on  the  older 
islands  has  long  since  ceased,  and 
subsequent  erosion  formed  numerous 
valleys  with  steep  walls  and  well- 
developed  streams  and  soils 
(Zimmerman  1948). 

In  the  formation  of  the  islands,  the 
lava  flows  created  caves,  cracks,  gas 
pockets,  and  smaller,  interconnected 
subterranean  spaces  or  mesocaverns 
(Howarth  1973;  1987a).  While  unique 
subterranean  faunas  have  long  been 
known  from  temperate  continental  cave 
systems,  until  the  1970s  obligate  cave- 
inhabiting  (dependent  on  cave  habitat) 


animals  were  thought  to  be  absent  from 
tropical  and  island  systems  (Howarth 
1987a).  In  the  last  3  decades,  however, 
a  remarkable  assemblage  of  about  50 
species  of  cave-adapted  animals  have 
been  discovered  in  Hawaiian  caves 
(Howarth  1972;  1987a,  b).  Cave-adapted 
species  evolved  directly  from  native 
surface-dwelling  ancestors  in  at  least  12 
groups  of  Hawaiian  arthropods 
(Howarth  1991a). 

These  obligate  cave-dwellers  are 
generally  found  on  the  younger  islands 
where  an  abundance  of  young  lava 
flows  exist  (Howarth  1983a).  On  older 
islands,  soil  formation,  erosion,  and 
siltation  have  filled  in  most 
subterranean  voids,  thus  eliminating  the 
habitat  for  cave  animals.  The  island  of 
Kauai  is  the  oldest  of  the  eight  major 
Hawaiian  islands  and  was  formed  by  a 
single  shield  volcano  (formed  by  one 
volcano)  approximately  5.6  million 
years  ago  (Steams  1985).  Four  million 
years  of  weathering  eliminated  most 
cave  habitats  formed  during  this  initial 
vulcanism.  Between  0.6  and  1.4  million 
years  ago,  the  Koloa  series  of  post- 
erosional  lava  flows  again  provided 
available  habitat  for  subterranean 
animals.  Subsequent  erosion  also  filled 
in  most  of  the  habitat  in  the  Koloa 
series,  leaving  only  a  small  area  of 
suitable  cave  habitat  along  the  arid 
southern  coast. 

Because  of  the  age  of  Kauai  and  the 
extensive  erosion,  it  was  not  originally 
expected  to  harbor  any  cave  animals. 
However,  in  1971,  two  eyeless  cave 
arthropods,  a  spider  and  amphipod 
were  discovered  in  caves  of  the  Koloa 
series  lava  flows.  These  animals  are 
known  only  from  a  single  exposed  lava 
flow  in  the  "very  rocky"  to  "extremely 
rocky"  Waikomo  soil  series  (U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service  1972).  The  lava 
flow  covers  approximately  10.5  square 
kilometers  (sq  km)  (4  sq  miles  (mi)),  and 
exhibits  no  covering  by  erosional 
sediments.  The  amphipod  also  occurs  in 
a  younger  limestone  cave  formed  on  top 
of  a  portion  of  the  exposed  Koloa  series 
flow.  These  animals  are  restricted  to  the 
dark,  moist  areas  of  larger  caverns  emd 
smaller  subterranean  spaces.  The 
amphipod  is  a  detritivore,  feeding 
primarily  on  rotting  tree  roots,  whereas 
the  spider  is  a  carnivore,  preying  upon 
the  amphipod  and  alien  arthropods  that 
venture  undergrovmd.  The  land 
supporting  these  two  animal  species  is 
privately  owned,  as  are  adjacent  areas 
with  potentially  suitable  habitat. 

Discussion  of  the  Two  Animal  Taxa 
Included  in  This  Final  Rule 

Frank  Howarth  first  discovered  the 
Kauai  cave  wolf  spider  (Adelocosa 


anops)  in  Koloa  Cave  #  2  in  1971 
(Gertsch  1973),  and  Willis  Gertsch 
(Gertsch  1973)  formally  described  the 
spider.  This  species  is  a  member  of  the 
wolf  spider  family  (Lycosidae).  Spiders 
in  this  family  are  characterized  by  a 
distinct  eye  pattern,  including  two 
particiUarly  l^rge  eyes  in  the  middle 
row  (Foelix  1982).  The  most 
conspicuously  diagnostic  character  of 
the  Kauai  cave  spider  is  its  complete 
lack  of  eyes.  This  character  is  unique 
among  wolf  spiders  and  its  distinction 
justifies  the  recognition  of  a  separate 
genus  for  this  taxon.  A  few  species  of 
wolf  spider  have  reduced  eyes, 
including  another  cave-adapted  species 
on  the  island  of  Hawaii,  but  only  in  the 
Kauai  cave  wolf  spider  are  the  eyes 
entirely  absent.  Adults  of  the  Kauai  cave 
wolf  spider  are  about  12.7  to  19.0 
millimeters  (mm)  (0.5  to  0.75  inches 
(in))  in  total  length  with  a  reddish- 
brown  carapace  (hard  outer  covering), 
pale  abdomen,  and  bright  orange  legs. 
The  hind  margin  of  each  chelicera 
(biting  jaw)  bears  three  large  teeth:  Two 
situated  basally  (on  the  bottom),  and  the 
third  at  the  distal  (far)  end  of  the 
chelicera.  The  tibiae  (inner  large  bone  of 
the  leg)  of  the  two  anterior  pairs  of  legs 
have  four  pairs  of  ventral  spines,  and 
tarsi  (ultimate  segments)  and  metatarsi 
(penultimate  segments)  of  all  legs  bear 
unusually  long  and  silky  trichobothria 
(sensory  hairs). 

The  Kauai  cave  wolf  spider  is  a 
predator  and,  although  blind,  can  detect 
the  presence  of  potential  food  items  by 
touch  or  by  detecting  chemical 
compounds;  this  species  actively  stalks 
its  prey  (Howarth  1983b).  Although 
predatipn  has  not  been  observed  in  the 
field,  the  spider  probably  feeds 
primarily  on  the  Kauai  cave  amphipod 
and,  to  a  lesser  extent  on  alien  species 
of  arthropods  that  enter  the  cave  system. 
Compared  to  most  wolf  spiders,  the 
reproductive  capacity  of  the  Kauai  cave 
wolf  spider  is  extremely  low,  with  only 
15  to  30  eggs  laid  per  clutch  (Howarth 
1981;  Wells  et  al.  1983).  Newly  hatched 
spiderlings  are  unusually  large,  and 
carried  on  the  back  of  the  female  for 
only  a  few  days  (Howarth  1991a; 
Howarth  andMuU  1992). 

Biologists  found  the  Kauai  cave  wolf 
spider  only  in  two  lava  tube  systems  in 
the  Kt^oa  area  of  Kauai;  specifically  the 
Koloa  Caves  and  Kiahuna  Caves 
(Gertsch  1973;  Frank  Howarth.  Bishop 
Museum,  in  iitt.  1979).  The  spider  is 
restricted  to  the  dark  zones  (Howarth 
1981)  of  the  caves  and  adjoining 
fissures.  Similar  to  other  Hawaiian  cave- 
adapted  spiders,  this  species  is  highly 
susceptible  to  desiccation  (Hadley  et  al. 
1981;  Ahearn  and  Howarth  1982).  The 
spider  is  active  in  the  large  caverns  only 
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during  wetter  t  mes  of  the  year 
(Howarth,  in  Ui  t.  1979)  or  in  smaller 
areas  of  the  cave  that  maintain  a 
saturated  atmoJphere  (Howarth  1981). 
Because  of  the  i  teasonal  and  spatial 
movement  of  tt  e  spider,  as  well  as  an 
inability  to  mai  k  or  tag  the  animals, 
survey  method;  i  have  not  been 
developed  to  ol  itain  accurate  population 
estimates.  Howsver,  survey  counts  of 
the  spider  have  ranged  from  12  to  28  in 
Koloa  Cave  #2,  0  to  4  in  Kiahuna  Cave 
Makai  (cave  #2  0),  and  0  to  2  in 
Kiahuna  Cave  I  iauka  (Service, 
unpublished  deta,  1998-99). 

Frank  Howar  h  also  discovered  the 
Kauai  cave  amj  hipod  [Spelaeorchestia 
koloana)  along  with  the  Kauai  cave  wolf 
spider  in  Koloa  Cave  #2  in  1971 
(Bousfield  and  ^owa^th  1976).  Because 
of  the  unusual  i  ittributes  of  a  highly 
reduced  pincher-like  condition  of  the 
first  gnathopod  (cephalothoracic 
appendage — an  appendage  located  on 
the  part  of  the  cmphipod  which  is  the 
fused  head  and  thorax  (the  middle 
region))  and  thi  second  gnathopod 
being  mitten-li  ;e  in  both  sexes,  this 
taxon  is  placed  in  its  own  unique  genus 
(Spelaeorchesh  a)  within  the  family 
Talitridae  (Bou  ifield  and  Howarth 
1976).  This  spe:ies  is  also  distinctive  in 
its  lack  of  eye  f  icets  (lenslike  division 
of  a  compound  eye)  and  pigment,  and 
extremely  elon  ;ate,  spiny,  postcephalic 
(behind  the  he;  d)  appendages.  Adult 
amphipods  are  7  to  10  mm  (0.25  to  0.4 
in)  in  length  an  d  very  slender-bodied, 
with  a  hyaline  ;uticle  (translucent  outer 
layer).  Gnathopod  1  is  highly  reduced, 
and  gnathopod  2  is  mitten-like.  Antenna 
2  is  slender  anc  elongate,  with  the 
flagellum  (long  thread-like  structure 
used  for  mover  lent)  only  slightly  longer 
than  the  pedun  :le  (a  staiklike  structure). 
Peraeopods  (ab  iominal  walking  legs) 
are  very  elonga:e,  with  slender, 
attenuated  clav  s.  All  pleopods 
(swimming  legi )  are  reduced,  with 
branches  vestif  ial  (small  rudimentary 
part,  usually  n(  n-functioning)  or 
lacking.  Uropoi  Is  (tail-like  appendages) 
1  and  2  have  w  ill  developed 
prepeduncles,  i  ind  brood  plates  in  the 
mature  female  ire  vestigial  or  entirely 
absent  (Bousfield  and  Howarth  1976). 

The  Kauai  ca  ve  amphipod  is  a 
detritivore  (feei  Is  on  organic  debris  from 
decomposing  plants,  animals,  and  fecal 
material)  and  h  as  been  observed  feeding 
on  rotting  roots  of  Pithecellobium  dulce 
(Manila  tamari  id)  and  Ficus  sp.  (fig); 
rotting  sticks,  tranches,  and  other  plant 
material  washe  d  into  the  caves;  and 
arthropod  feca  material.  In  large  cave 
passages,  most  individuals  are  found  on 
or  underneath  oots  or  rotting  debris. 
However,  this  i  mphipod  does  not 
appear  to  be  pc  rticularly  gregarious. 


When  disturbed,  this  species  typically 
moves  slowly  away  rather  than  jumping 
like  other  amphipods.  Nothing  is  known 
of  the  reproductive  biology  of  this 
amphipod,  but  the  vestigial  brood  plates 
of  the  female  suggest  they  give  birth  to 
a  small  brood  of  large  offspring 
(Bousfield  and  Howarth  1976;  Poulson 
and  White  1969). 

While  foimd  in  the  same  caves  as  the 
Kauai  cave  wolf  spider,  the  cave 
amphipod  is  also  known  from  a  short 
lava  tube  (cave  #210)  located  1  km  (0.6 
mi)  inland  of  the  seaward  Kiahima 
Cave,  the  Limestone  Quarry  Cave  7  km 
(4.5  mi)  to  the  east  at  Mahaulepu,  and 
most  recently  from  a  small  cave  that  was 
exposed  during  construction  of  the 
Koloa  Town  road  (Adam  Asquith, 
Service,  pers.  conun.  1999;  Jan 
Tenbruggencate,  Honolulu  Star  Bulletin, 
in  litt.  1999).  The  Mahaulepu  Cave 
occurs  in  a  calcareous  (containing 
calcium)  sandstone  hill  formed  from  a 
cemented  sand-dune  that  was  deposited 
on  top  of  a  disjunct  exposure  of  the 
Koloa  lava  formation  diuing  a  higher 
stand  of  the  sea  (Steams  1985).  The 
limestone  cave  was  formed  by  water 
erosion  from  the  ocean  and  a  still-active 
freshwater  stream  that  runs  through  the 
lowest  cave  level.  The  amphipod 
probably  colonized  this  cave  by 
migrating  from  the  underlying  Koloa 
lava  formation.  Due  to  the  inability  to 
mark  amphipods  for  demographic 
studies,  no  attempt  has  been  made  to 
estimate  the  population  sizes  of  the  cave 
amphipod.  However,  survey  counts  for 
this  species  in  the  caves  where  they 
have  been  surveyed  regularly  range  from 
8  to  27  in  Koloa  Cave  #2  and  11  to  71 
in  Kiahuna  Cave  Mauka  (Service, 
unpublished  data,  1998-99). 

The  two  cave  animals  are  restricted  to 
dark,  moist  areas  of  larger  caverns  and 
smaller  subterranean  spaces  or 
mesocaverns  (Howarth  1983a).  As  with 
the  subterranean  animals  on  younger 
Hawaiian  islands  (Howarth  1991a).  the 
small  mesocaverns  may  be  the  primary 
habitat  for  these  species.  For  example, 
the  Kauai  cave  amphipod  was  not  seen 
during  initial  surveys  of  Kiahuna  cave 
#210  (Miura  and  Howarth  1978).  On  a 
subsequent  survey  however,  the  floor  of 
a  small,  dead  end  passage  was  saturated 
with  40  liters  (10  gallons)  of  water,  and 
24  hours  later  amphipods  had  moved 
into  this  area,  presumably  from  the 
surrounding  mesocaverns  (Howarth,  in 
litt.  1979;  Howarth  1983a).  On  younger 
islands,  these  mesocaverns  also  allow 
animals  to  move  among  larger,  adjacent 
lava  tubes  (Howarth  1991a).  However, 
because  these  smaller  voids  become 
filled  with  erosional  sediment  in  older 
flows  like  Koloa  and  as  a  result  of 
siu-face  distiu'bance  (Hammatt  et  al. 


1988;  Adam  Asquith,  in  litt.  1994a),  it 
is  unlikely  that  ihe  Kauai  cave  animals 
can  move  among  separate  lava  tube 
systems.  Because  distinct  species  can  . 
evolve  in  adjacent  lava  tubes  even  when 
cave  animals  can  move  extensively 
through  mesocaverns  (Hoch  and 
Howarth  1993),  it  is  prudent  to  consider 
the  separate  localities  of  these  animads 
as  different  populations,  even  though 
intervening  areas  of  potential  habitat 
caimot  be  surveyed.  Thus,  the  Koloa 
Caves  #1  and  #2  and  adjacent  areas  are 
considered  to  harbor  one  population  of 
the  spider  and  one  population  of  the 
amphipod.  The  seaward  Kiahuna  Caves 
#267  and  #276  harbor  another 
population  of  both  the  spider  and 
amphipod;  the  Kiahuna  Cave  #210 
harbors  a  separate  population  each  of 
the  spider  and  amphipod;  the 
Mahaulepu  Cave  harbors  a  population 
of  the  cave  amphipod  (Service, 
unpublished  data,  1998-99);  and  a  small 
cave  near  the  Koloa  Town  road  harbors 
a  fifth  amphipod  population. 

The  restricted  area  where  these 
animals  occur  is  rapidly  undergoing 
development.  The  shallow  cave  habitat 
is  degraded  or  destroyed  through 
surface  alterations  such  as  the  removal 
of  pereruiial  vegetation,  soil  fill,  grading, 
paving,  and  other  activities  associated 
with  development  and  agriculture.  In 
fact,  the  Koloa  cave  systems  are 
considered  to  be  1  of  the  10  most 
endangered  cave  ecosystems  worldwide 
(Culver  in  litt..  1998).  These  animals  are 
also  increasingly  at  risk  from  predation 
and  competition  for  space,  water,  and 
nutrients  by  introduced,  alien  animals; 
biological  and  chemical  pesticide 
control  activities  associated  with 
residential  and  golf  course 
development;  and  an  increased 
likelihood  of  extinction  from  naturally 
occurring  events  due  to  the  small 
number  of  remaining  individuals  and 
populations  and  their  limited 
distribution. 

Previous  Federal  Action 

On  June  16,  1978,  we  published  a 
proposal  in  the  Federal  Register  (43  FR 
26084)  to  list  the  Kauai  cave  wolf  spider 
as  an  endangered  species  and  the  Kauai 
cave  amphipod  as  threatened.  We 
withdrew  that  proposal  on  September  2, 
1980  (45  FR  58171)  as  a  resuU  of  a 
provision  in  the  1978  Amendments  to 
the  Endangered  Species  Act  of  1973  that 
required  withdrawal  of  all  pending 
proposals  that  were  not  made  final 
within  2  years  of  the  proposal  or  within 
1  year  after  passage  of  the  Amendments, 
whichever  period  was  longer.  We 
published  an  initial  comprehensive 
Notice  of  Review  for  invertebrate 
animals  on  May  22,  1984  (49  FR  21664), 
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in  which  we  treated  the  Kauai  cave  wolf 
spider  and  Kauai  cave  amphipod  as 
category  2  candidates  for  Federal  listing. 
Category  2  taxa  were  those  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currently  available  to  support  proposed 
rules.  We  published  an  updated  Notice 
of  Review  for  animals  on  January  6, 
1989  {54  FR  554).  In  this  notice,  we 
treated  the  Kauai  cave  wolf  spider  and 
Kauai  cave  amphipod  as  category  1 
candidates  for  Federal  listing.  Category 

1  taxa  were  those  for  which  we  had  on 
file  substantial  information  on 
biological  voilnerability  and  threats  to 
support  preparation  of  listing  proposals. 
In  the  Notice  of  Review  for  all  animal 
taxa  we  published  on  November  21, 
1991  (58  FR  58804),  we  again  listed  the 
two  Kauai  cave  arthropods  as  category 

2  candidates.  In  the  November  15,  1994, 
Notice  of  Review  for  all  animal  taxa  (59 
FR  58982),  we  elevated  the  two  Kauai 
cave  arthropods  to  category  1 
candidates.  Upon  publication  of  the 
February  28,  1996,  Notice  of  Review  (61 
FR  7596),  we  stopped  using  category 
designations  and  included  the  two  cave 
arthropods  simply  as  candidate  species. 
Candidate  species  are  those  for  which 
we  have  on  file  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  proposals  to  list  the  species 
as  threatened  or  endangered.  We  also 
included  the  two  cave  arthropods  as 
candidate  species  in  the  September  19, 
1997  (62  FR  49398),  Notice  of  Review. 
We  published  a  proposed  rule  to  list 
these  two  species  as  endangered  on 
December  5,  1997  (62  FR  64340). 

The  processing  of  this  final  rule 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1).  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  This 
final  rule  is  a  Priority  2  action  and  is 
being  completed  in  accordance  with  the 
current  Listing  Priority  Guidance.  We 
have  updated  this  rule  to  reflect  any 
changes  in  information  concerning 
distribution,  status,  and  threats  since 
the  publication  of  the  proposed  rule. 


Summary  of  Comments  and 
Recommendations 

In  the  December  5, 1997,  proposed 
rule  (62  FR  64340),  we  requested 
interested  parties  to  submit  comments 
or  information  that  might  contribute  to 
the  final  listing  determination  for  these 
two  species.  The  public  comment 
period  ended  on  February  3,  1998.  We 
contacted  and  sent  announcements  of 
the  proposed  rule  to  appropriate  Federal 
and  State  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties.  We  also  published 
announcements  of  the  proposed  rule  in 
the  following  newspapers — the  Garden 
Island  on  December  18,  1997.  the 
Honolulu  Advertiser  on  December  24, 
1997,  and  the  Honolulu  Star-Bulletin  on 
December  24,  1997. 

We  received  a  total  of  seven 
comments.  Two  individuals  and  one 
conservation  organization  supported  the 
proposal.  Two  commenters  did  not 
support  the  proposal.  Two  commenters 
neither  supported  nor  objected  to  the 
proposal,  including  a  Kauai  county 
agency  that  asked  us  to  identify  habitat 
areas  for  the  two  cave  species  so  that  the 
agency's  concerns  about  potential  utility 
easements  could  be  discussed. 

In  addition,  we  solicited  formal 
scientific  peer  review  of  the  proposal  in 
accordance  with  our  July  1,  1994, 
Interagency  Cooperative  Policy  (59  FR 
34270).  We  requested  three  qualified 
and  independent  specialists  to  review 
the  proposed  rule  and  comment  on  the 
pertinent  scientific  and/or  commercial 
data  and  assumptions  relating  to  the 
taxonomy,  demography,  and  supportive 
biological  and  ecological  information  of 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod.  We  received  written 
comments  from  one  of  these  experts; 
that  information  is  incorporated  into 
this  final  rule. 

We  grouped  and  discussed  comments 
of  a  similar  nature  under  the  following 
issue  headings.  In  addition,  we 
considered  and  incorporated,  as 
appropriate,  into  the  final  rule,  all 
biological  and  commercial  information 
obtained  through  the  public  comment 
period. 

Issue  1 :  One  commenter  suggested 
that  these  species  would  be  better 
protected  if  a  Candidate  Conservation 
Agreement  (CCA)  or  Habitat 
Conservation  Plan  (HCP)  was  developed 
for  the  animals. 

Our  Response:  We  are  required  to 
base  listing  decisions  on  the  best 
available  scientific  and  commercial 
information.  In  this  regard,  we  reviewed 
information  from  the  scientific  literature 
as  well  as  commercial  information. 
Based  on  this  information,  we  conclude 


that  the  Kauai  cave  wolf  spider  and 
Kauai  cave  amphipod  are  in  danger  of 
extinction  throughout  a  significant 
portion  of  their  ranges.  In  addition,  no 
new  information  was  submitted  during 
the  public  comment  period  that 
indicated  other  viable  populations  of 
these  animals  existed  or  that  the 
remaining  populations  are  not  at  risk. 
HCPs  provide  excellent  opportunities 
for  conservation  of  species.  We 
encourage  landowners  and  managers  to 
explore  all  the  conservation 
mechanisms  available. 

Issue  2:  One  commenter  opposed  the 
listing  of  the  Kauai  cave  wolf  spider  and 
Kauai  cave  amphipod  because  of 
economic  impacts  of  the  listing  on  the 
local  economy. 

Our  Response:  In  accordance  with  16 
U.S.C.  sec.  1533(b)(1)(A)  and  50  CFR 
424.11(b),  listing  decisions  are  made 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available.  In 
adding  the  word  "solely"  to  the 
statutory  criteria  for  listing  a  species. 
Congress  specifically  addressed  this 
issue  in  the  1982  amendments  to  the 
Act.  The  legislative  history  of  the  1982 
amendments  states:  "The  addition  of  the 
word  'solely'  is  intended  to  remove  from 
the  process  of  the  listing  or  delisting  of 
species  any  factor  not  related  to  the 
biological  status  of  the  species.  The 
Committee  strongly  believes  that 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species.   *   *   *"H.R.  Rep. 
No.  567,  Part  I,  97th  Cong.,  2d  Sess.  20 
(1982).  Therefore,  we  have  not 
considered  the  impacts  of  listing  on 
economic  development  in  making  this 
listing  determination. 

Issue  3:  One  commenter  argued  that 
we  lacked  authority  to  list  the  Kauai 
cave  wolf  spider  and  Kauai  cave 
amphipod  under  the  Endangered 
Species  Act  because  such  power  would 
exceed  the  scope  of  Federal  Commerce 
Clause  power. 

Our  Response:  We  believe  that  listing 
these  species  is  within  the  scope  of  the 
Commerce  Clause  for  the  reasons 
contained  in  Judge  Wald's  opinion  and 
judge  Henderson's  concurring  opinion 
in  National  Association  of  Home 
Builders  v.  Babbitt.  130  F.3d  1041  (D.C. 
Cir.  1997)  cert,  denied,  1185  S.Ct.  2340 
(1998).  That  case  involved  a  challenge 
to  the  application  of  the  Act's 
prohibitions  to  protect  the  listed  Delhi 
Sands  flower-loving  fly  [Rhaphiomidas 
terminatus  abdominalis]  under  the  Act. 
As  with  these  two  Kauai  cave  species, 
the  Delhi  Sands  flower-loving  fly  is 
endemic  only  to  one  State.  However, 
Judge  Wald  held  that  application  of  the 
Act's  prohibition  against  taking  of 
endangered  species  to  this  fly  was  a 
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population  increase  after  1400  A.D., 
heavy  modification  of  most  leeward 
areas  of  the  Hawaiian  Islands  probably 
occurred  (Kirch  1982;  Cuddihy  and 
Stone  1990).  This  modification  was  due 
to  the  subsequent  expansion  of 
agriculture  from  more  favorable,  mesic 
(an  environment  that  is  neither 
extremely  wet  nor  extremely  dry) 
valleys  and  the  use  of  fire  to  clear  plant 
communities.  A  perennial  stream 
flowing  directly  through  the  Koloa  area 
allowed  Polynesians  to  develop 
extensive  irrigated  fields  of  Colocasia 
esculenta  (taro),  Ipomoea  batatas  (sweet 
potato),  and  Saccharum  officinarum 
(sugar  cane)  and  to  cultivate  sweet 
potato  on  dry  land  (Handy  and  Handy 
1972;  Hammatt  and  Tomonari  1978; 
Hammatt  et  al.  1988;  Sinoto  1975). 

Field  irrigation  of  traditional  crops 
continued  in  the  Koloa  area  until  1835, 
when  the  first  sugar  plantation  in  the 
Hawaiian  Islands  was  established  at 
Koloa.  Thereafter,  most  of  the  land  with 
suitable  topsoil  was  used  for  large-scale 
sugar  cane  cultivation  (Hammatt  et  al. 
1988).  This  activity  included  the 
mechanical  clearing  of  stones  and 
boulders  and  consolidation  of  smaller 
field  plots.  The  surface  modifications 
associated  with  these  past  agricultural 
activities  greatly  reduced  underground 
root  biomass  through  the  destruction  of 
perennial  vegetation  (Howarth  1981; 
Miller  and  Burgett  1995),  which 
removes  the  necessary  food  base  for  the 
amphipod  and  other  cave-dwelling 
herbivores  (Howarth  1973,  1981,  1982). 
Large-scale  agricultural  practices 
brought  on  by  the  sugar  cane  industry 
also  increased  the  amount  and  mobility 
ofthe  overlying  sediments.  As  a 
consequence,  the  rate  of  sediment 
deposition  into  the  underlying 
subterranean  voids  increased, 
eliminating  or  greatly  reducing  the 
amount  of  available  cave  habitat 
(Howarth  1973;  Hammatt  et  al.  1988; 
Asquith,  in  litt.  1994). 

Thus,  with  the  exception  of  a  narrow 
0.5  km-wide  (0.25  mi-wide)  strip  of 
particularly  rocky  land  immediately 
along  the  coast,  most  of  the  habitat  for 
both  the  spider  and  the  amphipod  was 
heavily  modified  prior  to  the  1950s.  On 
interior  lands,  small  areas  of  exposed 
pahoehoe  lava,  rock  outcrops,  and  the 
entrances  to  lava  tubes  were  generally 
unsuited  for  cultivation  of  crops  and 
were  left  less  disturbed.  In  areas 
improved  for  pasture  use,  however, 
some  cave  entrances  were  filled  or 
covered  (Hammatt  et  al.  1988;  Howarth, 
in  litt.  1977).  The  remaining  pockets  of 
uncultivated  land  around  collapsed  lava 
tubes  and  exposed  lava  probably  served 
as  refugia  for  the  cave  animals. 
Significantly,  all  the  knowrn  populations 


of  both  the  spider  and  amphipod  are  in 
areas  never  used  for  plantation  sugar 
cane  cultivation. 

In  the  last  5  decades,  the  Koloa  area 
changed  from  an  agriculture-based 
economy  to  one  increasingly  dependent 
on  tourism  (Kauai  Office  of  Economic 
Development,  in  litt.  1994). 
Approximately  75  percent  of  the 
original  habitat  available  for  the  cave 
animals  is  now  designated  as  "urban"  or 
"urban  residential"  (County  of  Kauai,  in 
litt.  1994),  and  the  human  population  of 
the  Koloa  area  is  expected  to  double  by 
the  year  2015  (KPMG  Peat  Marwick 
1993).  This  population  growth  has  led 
to  rapid  development  of  homes, 
condominiums,  and  resort  hotels 
originally  centered  along  the  coastal 
strip.  In  recent  years,  interior  lands 
supporting  both  populations  of  the 
spider  and  all  but  one  population  of  the 
amphipod  have  been  rezoned  from 
agriculture  to  urban  usage  and  are 
undergoing  development.  With  the 
construction  of  roads,  residences,  and 
golf  courses,  the  subterranean  habitat  is 
degraded  through  the  removal  of 
perennial  vegetation  and  its  root 
systems,  the  collapse  of  lava  tubes  from 
heavy  construction  equipment,  and 
increased  siltation  of  caves  from  grading 
and  filling  activities  (Howarth  1973; 
Hammatt  et  al.  1988;  Asquith,  in  litt. 
1994a).  The  population  ofthe  Kauai 
cave  wolf  spider  in  Koloa  Cave  #2  is 
threatened  by  a  proposed  bypass  road, 
as  well  as  blasting  and  excavation  of  a 
drainage  ditch  from  an  adjacent  housing 
development  (David  Hopper,  Service,  in 
litt.  1998,  1999).  The  recent  uncovering 
of  a  lava  tube  during  the  construction  of 
the  Koloa  bypass  road  exemplifies  the 
continuing  threat  posed  by  ongoing 
development  (Jan  Tenbruggencate,  in 
litt.  1999).  Until  recently,  the  disjunct 
population  ofthe  amphipod  in  the 
limestone  cave  was  threatened  by  a 
quarrying  operation  directly  above  and 
adjacent  to  the  cave  system  (Howarth,  in 
litt.  1977,  1978).  Thus,  most  ofthe  land 
that  potentially  harbored  these  animals 
has  been  highly  modified,  and  an 
estimated  75  percent  of  the  area  has 
probably  been  rendered  uninhabitable. 
The  remaining  habitat,  harboring 
virtually  all  known  populations  of  the 
spider  and  amphipod,  is  being  degraded 
by  current  land  use  or  is  tlireatened 
with  degradation  and  destruction  from 
proposed  development. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Direct  overutilization  of  the 
organisms  is  not  known  to  be  a  factor, 
but  unrestricted  collecting  for  scientific 
piuposes  or  excessive  visits  by 
individuals  interested  in  exploring  the 
lava  tubes  could  result  from  increased 
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publicity  associated  with  listing  under 
the  Act. 

Increased  human  use  of  caves  can 
result  in  the  direct  trampling, 
intentional  or  otherwise,  of  cave 
animals  as  well  as  indirect  impacts  due 
to  destruction  of  root  systems  {Howarth 
1982;  Culver  1992).  In  addition  to  direct 
habitat  destruction,  human  impacts 
include  the  use  of  campfires  (D.  Hopper, 
pers.  comm.  1988)  as  well  as 
introduction  of  cigarette  smoke  into  the 
cave  environment.  Cigarette  smoke 
contains  a  strong  insecticide  which, 
within  the  enclosed  cave,  is  likely  to 
negatively  impact  the  resident  cave 
animals  (Howarth  1982).  Both  the 
smoke  from  cigarettes  and  fires  dries  the 
cave  air,  and  studies  and  observations 
have  shown  that  reduced  cave  humidity 
is  detrimental  to  cave  organisms 
(Ahearn  and  Howarth  1982;  Howarth 
1981,  1982).  Such  disturbances  by 
human  visitation  can  also  promote 
greater  invasion  by  alien  arthropod 
species,  such  as  cockroaches  and  their 
predators,  through  the  introduction  of 
trash  (Howarth  1982;  D.  Hopper,  pers. 
comm.  1998).  Howarth  (1982)  indicated 
that  species  diversity  and  population 
levels  of  cave  invertebrates  are  inversely 
related  to  human  visitation  and 
disturbance. 

C.  Disease  and  predation.  Several 
alien  spiders  including  the  brown  violin 
spider  (Loxosceles  rufescens),  spitting 
spider  [Scytodes  longipes),  and  Dysdera 
crocata  (no  common  name  (NCN))  have 
invaded  the  cave  habitats  in  Koloa 
(Gerstch  1973;  F.  Howarth,  pers  comm. 
1994;  Asquith,  in  litt.  1994b),  and  prey 
on  immature  stages  of  the  Kauai  cave 
wolf  spider  and  probably  all  life  stages 
of  the  cave  amphipod  (Howarth  1981). 
The  American  cockroach  {Periplaneta 
americana)  is  abundant  in  some  of  the 
caves  (Bousfield  and  Howarth  1976; 
Asquith,  in  litt.  1994a)  and  probably 
opportunistically  preys  on  immatiue 
cave  amphipods  (F.  Howarth,  pers. 
comm.  1994)  and  competes  for  space  at 
amphipod  food  sources  (Asquith,  in  litt. 
1994a).  In  the  Limestone  Quarry  Cave, 
the  introduced  amphipod  Tallitroides 
topitotum  (NCN)  may  compete  with  the 
Kauai  cave  amphipod  for  detritus  food 
(Bousfield  and  Howarth  1976;  F. 
Howarth,  pers.  comm.  1994). 

In  addition,  as  noted  in  the 
Background  section  of  this  final  rule, 
the  Kauai  cave  wolf  spider  is  a  predator. 
Although  predation  has  not  been 
observed  in  the  field,  this  spider 
probably  feeds  primarily  on  the  Kauai 
cave  amphipod  and,  to  a  lesser  extent, 
on  alien  species  of  arthropods  that 
periodically  enter  the  cave  system. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Kauai  cave 


wolf  spider  and  the  Kauai  cave 
amphipod  are  found  entirely  on  private 
land.  One  population  of  the  cave  spider 
is  provided  some  protection  by  a  County- 
ordinance  requiring  the  landowner  to 
conserve  two  Kiahima  lava  tubes  known 
to  harbor  the  spider  (Coxmty  of  Kauai 
Development  Plan  1979).  However, 
existing  conservation  measures  under 
this  ordinance  protect  only  the  cave 
entrances  and  not  the  siu-face  footprint, 
adjacent  mesocaverns,  or  surrounding 
aboveground  habitat  that  help  to 
maintain  the  microhabitat  conditions 
within  the  caves  that  the  animals  need 
to  survive.  Evaluation  of  one  of  the 
caves  conserved  under  this  ordinance 
showed  significant  degradation  fi-om 
surface  disturbance  over  the  dark  zone 
of  the  cave  (Asquith,  in  litt.  1994).  In 
addition,  this  ordinance  protects  only  a 
single  population  of  each  of  the  cave 
animals,  which  is  not  sufficient  to 
ensure  the  continued  existence  of  these 
species,  given  the  range  of  threats  that 
affect  all  remaining  populations. 

No  State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  protect 
or  prevent  further  decline  of  these 
animals.  However,  Federal  listing  would 
automatically  invoke  listing  under 
Hawaii  State  law,  which  prohibits 
taking  and  encourages  conservation  by 
State  government  agencies  (see  "Hawaii 
State  Law"  section  of  this  final  rule). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Insecticide  use,  coincident  with  the 
change  to  urban  land  development, 
poses  a  serious  threat  to  the  cave 
animals  (Howarth  and  Stone  1993). 
While  plantation-scale  sugar  cane 
cultivation  in  the  Koloa  area  involves 
seasonal  use  of  herbicides,  intensive 
usage  is  generally  limited  to  spot 
applications  of  glyphosate  (trademark 
name.  Roundup),  and  generally  no 
insecticides  are  used  (Murdoch  and 
Green  1989).  Furthermore,  in  recent 
years  mo?t  sugar  cane  cultivation  in  the 
area  has  been  restricted  to  land  with 
deep  soil,  which  is  generally  unsuitable 
habitat  for  the  cave  animals. 

Golf  courses  exist  on,  or  are  proposed 
for,  the  land  directly  above  or  adjacent 
to  both  populations  of  the  spider  and  all 
but  one  population  of  the  amphipod.  At 
least  30  different  pesticides  are  used  on 
golf  covuses  in  Hawaii,  including 
insecticides  to  control  pests  of  turf  grass 
(Murdoch  and  Mitchell  1975;  Murdoch 
and  Green  1989).  Most  golf  coiu-ses  in 
Hawaii  apply  the  insecticide 
chlorpyrifos  at  the  rate  of  453  grams 
active  ingredient  per  0.41  hectares  (1 
pound  active  ingredients  per  acre),  1  to 
3  times  per  year,  but  rates  and  frequency 
of  applications  are  sometimes  much 
higher  (Murdoch  and  Green  1989; 


Brennan  et  al.  1992).  Predators,  such  as 
the  Kauai  cave  wolf  spider,  are  generally 
more  susceptible  to  insecticides  than 
the  target  pests  (Croft  1990).  Even  if  not 
killed  outright,  the  sublethal  effects  of 
both  insecticides  and  herbicides  on  the 
cave  animals  could  include  reduced 
fecundity  (reproductive  capacity), 
reduced  lifespan,  slowed  development 
rate,  and  impaired  mobility  and  feeding 
efficiency  (Messing  and  Croft  1990). 

In  addition  to  the  use  of  pesticides  on 
golf  courses,  pesticide  usage  on 
residential  property  also  poses  a  threat. 
It  is  estimated  that  residential  lots  use 
more  pesticides  per  unit  area  than  either 
sugar  cane  cultivation  or  golf  courses 
and  that  90  percent  of  this  use  involves 
insecticides.  Much  of  this  insecticide  is 
applied  directly  to  the  groimd  fpr 
termite  control  (Hawaii  Office  of  State 
Planning  1992).  With  an  estimated 
increase  of  4,000  houses  in  the  Koloa 
area  by  the  year  2015  (KPMG  Peat 
Marwick  1993),  residential  pesticides 
are  considered  a  serious  threat  to  the 
cave  animals. 

These  cave  animals  are  particularly 
susceptible  to  pesticides  because  of 
their  tendency  to  seek  water  sources 
(Howarth  1983a:  Asquith.  in  litt.  1994a). 
Even  if  pesticides  are  not  used  directly 
above  a  lava  tube,  pesticides  that  leach 
into  adjacent  subterranean  caverns  with 
water  from  runoff  or  irrigation  are 
serious  threats  because  the  animals  may 
be  attracted  to  the  water  and  come  into 
contact  with  the  chemicals. 

Biological  control  agents  (living 
organisms  used  to  control  pests)  are 
usually  perceived  as  preferable  to  the 
use  of  chemicals  because  they  represent 
less  of  a  threat  to  human  health  and 
generally  do  not  stimulate  resistance  in 
pests.  Some  of  these  organisms, 
however,  attack  species  other  than  their 
intended  targets  and  have  caused  or    '.^ 
contributed  to  the  decline  and 
extinction  of  several  Hawaiian  insects 
(Gagne  and  Howarth  1985;  Howarth 
1983b;  Howarth  1991b).  The  nematode 
Steinemema  carpocapsae  (NCN)  is 
marketed  for  use  against  turf  pests  and 
has  been  petitioned  for  use  on  golf 
courses  in  Hawaii  (Faust  1992).  This 
nematode  can  infect  at  least  250  species 
of  arthropods  (Poinar  1979).  including 
arachnids  such  as  the  Kauai  cave  wolf 
spider  (Poinar  and  Thomas  1985).  Other 
biocontrol  agents  such  as  Bacillus 
bacteria,  which  have  been  used  for 
mosquito  control,  have  caused  serious 
damage  to  nontarget  species  of  insects 
(Howarth  1991b).  Unlike  most  chemical 
pesticides,  biocontrol  agents  will  not 
break  down  or  decay.  Should  such 
biocontrols  become  established,  they 
will  likely  remain  resident  in  the  area, 
spread  to  new  areas  with  suitable  host 
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arthropods,  anc  become  impossible  to 
eliminate.  Lastl  i,  biocontrol  agents  may 
undergo  great  p  "oliferations  in  the 
presence  of  ubi^  [uitous  and  numerous 
arthropod  pests  and  other  species.  The 
resultant  popul  ition  increase  of 
biocontrol  pred  itors  or  parasites  would 
have  devastatin  i  impacts  on  species 
such  as  the  Kau  ai  cave  spider  and  cave 
amphipod,  givun  their  restricted  ranges 
and  low  fecundities.  Biological  controls 
have  been  emp:  lasized  for  golf  course 
management  in  the  Koloa  area 
(Townscape  19i3)  and  are  a  potential 
threat  to  the  cai  e  spider  and  amphipod. 

The  small  nu  nber  of  populations  and 
small  numbers  )f  observed  individuals 
of  the  Kauai  cai  e  wolf  spider  (three 
populations)  an  d  Kauai  cave  amphipod 
(five  populatioi  s)  increases  the  risk  of 
extinction  from  naturally  occurring 
events  such  as  !  torms  or  earthquakes. 

At  present,  tl  ere  are  a  number  of 
conservation  ac  tivities  that  are  planned 
for  three  of  the  Coloa  caves.  In  1995,  we 
signed  a  Coope  ative  Agreement  with 
the  Kukui'ula  E  evelopment  Company  (a 
subsidiary  of  A  exander  &  Baldwin), 
which  includes  a  number  of 
conservation  ac  tivities  for  two  caves 
(Koloa  Caves  «  I  &  2).  These  activities 
include  gating  i  if  the  cave  openings  to 
restrict  human  iccess  and  reduce  air- 
flow (to  increas  b  ambient  humidity)  and 
planting  of  nati  I'e  plant  species  over  the 
caves  to  develo  3  a  root  system  that  will 
serve  as  a  food  )ase  for  the  cave 
animals.  Kukui  ula  Development 
Company  agree  d  to  set  aside  the  land 
area  above  thes  3  two  caves  as  either  a 
limited-use  par  c  or  reserve.  The  entire 
land  area  io  be  jrotected  includes  a 
45.7-meter  (15(  -foot)  wide  buffer  area 
around  both  ca  ^es,  in  which  restricted 
or  no  developn  ent  will  occur.  In 
addition,  no  pesticides  or  dumping  will 
be  allowed  witliin  this  buffer  area  or 
above  the  cave' .  At  present,  the 
National  Resou  rce  Conservation  Service 
(NRCS)  is  plani  ling  to  assist  the 
Kukui'ula  Deve  lopment  Company  in 
more  extensive  planting  of  native  plants 
in  the  park/resi  rve  area.  We  and  the 
NRCS  are  curre  ntly  working  with  a 
second  landow  tier  (Sport  Shinko  Group) 
to  conduct  sim  lar  conservation 
activities  over  i  i  single  cave  located 
below  a  portioi  i  of  their  golf  course 
(Kiahuna  Golf '  ]lub).  We  are  currently 
reviewing  a  Co  iperative  Agreement 
between  us  an(  the  Sport  Shinko  Group. 

We  carefully  assessed  the  best 
scientific  and  c  ommercial  information 
available  regan  ling  the  past,  present, 
and  future  thre  ats  faced  by  these  species 
and  determine!  1  that  the  Kauai  cave  wolf 
spider  and  Kai  ai  cave  amphipod  should 
be  listed  as  en(  angered.  These  two 
species  are  thn  latened  by  one  or  more  of 


the  following — habitat  degradation  and 
loss  through  the  removal  of  perennial 
vegetation,  soil  fill,  grading,  paving, 
quarrying,  and  other  activities 
associated  with  development  and 
agriculture;  predation  and  competition 
for  space,  water,  and  nutrients  by 
introduced,  alien  animals;  direct  or 
indirect  mortality  from  the  use  of 
biological  control  agents  and  chemical 
pesticides;  and  an  increased  likelihood 
of  extinction  ft-om  natvually  occurring 
events  due  to  the  small  number  of 
remaining  populations  and  their  limited 
distribution.  Because  the  two  species 
are  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their 
ranges,  they  fit  the  definition  of 
endangered,  as  defined  in  the  Act. 
Therefore,  the  determination  of 
endangered  status  for  the  Kauai  cave 
wolf  spider  and  Kauai  cave  amphipod  is 
warranted. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  the  Kauai  cave  wolf 
spider  and  Kauai  cave  amphipod 
because  of  a  concern  that  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  could 
increase  human  visitation  to  their 
highly  sensitive  cave  habitats  which 
could  lead  to  incidents  of  vandalism 
and  destruction  of  habitat.  We  also 
indicated  that  designation  of  critical 
habitat  was  not  prudent  because  we 
believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt.  2  F.  Supp. 


2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  would  be  prudent. 

Due  to  the  small  number  of 
populations,  the  Kauai  cave  wolf  spider 
and  Kauai  cave  amphipod  are 
vulnerable  to  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However,  we 
have  examined  the  evidence  available 
for  the  Kauai  cave  wolf  spider  and 
Kauai  cave  amphipod  and  have  not 
found  specific  evidence  of  taking, 
vandalism,  collection,  or  trade  of  these 
species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  at 
this  time  we  cannot  make  a  finding  that 
the  identification  of  critical  habitat  will 
increase  tlie  degree  of  threat  to  these 
species  of  taking  or  other  human 
activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  these  species,  there  may  be  some 
benefits  to  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  these  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  these  species,  there 
may  be  a  few  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated,  such  as 
habitat  that  may  become  unoccupied  in 
the  future.  There  may  also  be  some 
educational  or  informational  benefits  to 
designating  critical  habitat.  Therefore, 
while  we  believe  the  benefits  of 
designating  critical  habitat  for  these 
species  would  not  be  significant,  we 
find  that  critical  habitat  is  prudent  for 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  "The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  be  funded  separately  from  other 
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section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  under 
the  Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  ndes 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  oin  funding 
allocation  for  that  year."  As  explained 
in  detail  in  the  Listing  Priority 
Guidance,  oiu-  listing  budget  is  currently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for  the  Kauai 
cave  wolf  spider  and  Kauai  cave 
amphipod  will  allow  us  to  concentrate 
our  limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  without  further  delay. 
We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  species,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  the  Kauai 
cave  wolf  spider  and  Kauai  cave 
amphipod  as  soon  as  feasible, 
considering  our  workload  priorities. 

Available.  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 


designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  afifect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

All  known  populations  of  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  are  located  on  private 
property.  Federally  supported  activities 
that  could  affect  these  taxa  and  their 
habitat  in  the  futiire  include,  but  are  not 
limited  to,  the  following — construction" 
of  roads  and  highways;  construction  of 
public  or  private  facilities;  construction 
of  diversions  for  flood  control;  pesticide 
use;  and  the  release  of  biological  control 
agents. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person  "^ 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
piu-sue,  hunt,  shoot,  wound,  kill,  trap, 
of  collect;  or  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  conunerce  any 
endangered  wildlife.  It  is  also  illegal  to 
possess,  sell,  deliver,  carr>',  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  agents  of  State 
conservation  agencies. 

We  may  issue  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
the  coiuse  of  otherwise  lawful  activities. 

Our  policy,  published  in  the  Federal 
Register  on  July  1,  1994  (59  FR  34272), 
is  to  identify  to  the  maximum  extent 
practicable  at  the  time  a  species  is  listed 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 


increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  We 
believe  that,  based  on  the  best  available 
information,  the  following  actions  will 
not  likely  result  in  a  violation  of  section 
9: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport,  involving 
no  commercial  activity,  of  dead 
specimens  of  these  taxa  that  were 
collected  prior  to  the  publication  in  the 
Federal  Register  of  the  final  regulation 
adding  these  taxa  to  the  list  of 
endangered  species;  and 

(2)  Landscaping  that  does  not  include 
filling  or  grading  the  area  above  or 
adjacent  to  the  surface  footprint  of  the 
caves. 

Potential  activities  involving  these 
taxa  that  we  believe  will  likely  be 
considered  a  violation  of  section  9 
include,  but  are  not  limited  to,  the 
following: 

(1)  Collection  of  specimens  of  these 
taxa  for  private  possession  or  deposition 
in  an  institutional  collection; 

(2)  The  use  of  chemical  insecticides 
that  results  in  killing  or  injuring  these 
taxa; 

(3)  The  unauthorized  release  of 
biological  control  agents  that  attack  any 
life  stage  of  these  taxa;  and 

(4)  Habitat  modification  that  results  in 
actually  killing  or  injuring  these  taxa  by 
significantly  impairing  essential  life- 
sustaining  requirements  such  as 
breeding,  feeding,  and  shelter.  Such 
habitat  modification  may  include  but 
may  not  be  limited  to — removal  or 
destruction  of  perennial  vegetation 
within  or  adjacent  to  the  surface 
footprint  of  the  caves;  construction, 
clearing,  grading,  digging,  or  filling 
within  or  adjacent  to  the  surface 
footprint  of  the  caves;  blasting  for 
construction  in  proximity  to  the  caves; 
and  alteration  of  the  natinal  drainage  of 
surface  and  subsurface  water  flow  into 
the  caves. 

You  should  direct  any  questions 
regarding  whether  specific  activities 
will  constitute  a  violation  of  section  9 
of  the  Act  to  the  Field  Supervisor  of  the 
Service's  Pacific  Islands  Ecoregion  (see 
ADDRESSES  section).  Address  your 
requests  for  copies  of  the  regulations 
concerning  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  to  the 
U.S.  Fish  and  Wildlife  Service. 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (telephone  503/231-6241; 
facsimile  503/231-6243). 

Hawaii  State  Law 

Federal  listing  will  automatically 
invoke  listing  under  the  State's 
endangered  species  act.  Hawaii's 
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1969,  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  On  October  25,  1983,  we 
published  in  the  Federal  Register  (48 
FR  49244),  a  notice  outlining  our 
reasons  for  this  determination. 

Required  Determinations 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  For  additional 
information  concerning  permit  and 
associated  requirements  for  endangered 
species,  see  50  CFR  17.22. 

References  Cited 

A  complete  list  of  all  references  we 
cited  is  available  upon  request  from  the 
Pacific  Islands  Ecoregion  (see 
ADDRESSES  above). 

Author 

The  primary  author  of  this  final  rule 
is  Mr.  David  Hopper,  with  significant 
contributions  by  Dr.  Adam  Asquith, 
U.S.  Fish  and  Wildlife  Service  (phone 


808/541-3441;  or  facsimile  808/541- 
3470)  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  Transportation. 

Regulation  Promulgated 

Amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  We  amend  section  17.11(h)  by 
adding  the  following,  in  alphabetical 
order  under  ARACHNIDS  and 
CRUSTACEANS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 
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Species 


Common  name 


Scientific  name 


Historic 
range 


Vertebrate 
population 
where 
endan- 
gered or 
ttireatened 


Status 


When        Critical         Special 
listed         habitat  rules 


Arachnids: 


Spider,  Kauai  cave  wolf  Adelocosa  anops  .: U.S.A.  (HI)     NA 


676    NA 


NA 


Crustaceans: 


Amphipod,  Kauai  cave Spelaeorchestia  koloana  U.S.A.  (HI)     NA 


676     NA 


NA 


Dated:  December  31.  1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Sennce. 

[FR  Doc.  00-982  Filed  1-13-00;  8:45  am] 
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SUPPLEMENTARY  INFORMATION: 

L  Public  Comment  Procedures 

II.  Procedural  Matters 

III.  Background  and  Discussion  of  the 

Proposed  Rule 

I.  Public  Comment  Procedures 

Your  written  comments  on  this 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rule,  and  should 
explain  the  reason  for  any  cheinge  you 
recommend.  Where  possible,  you 
should  reference  the  specific  section  or 
paragraph  of  the  proposal  you  are 
addressing.  Comments  received  after  the 
close  of  the  comment  period  (see  DATES) 
will  not  be  considered  or  included  in 
the  Administrative  Record  for  the  final 
rule. 

The  comments,  including  names, 
street  addressees,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  the  Food 
and  Nutrition  Service.  4501  Ford 
Avenue.  Room  612.  Alexandria. 
Virginia,  during  regular  business  hours 
(8:30  a.m.  to  5  p.m.),  Mondays  through 
Fridays,  except  Federal  holidays. 

n.  Procedural  Matters 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  wrrite  regulations  that  are 
simple  and  easy  to  imderstand. 
President  Clinton's  Presidential 
memorandum  of  June  1.  1998.  requires 
us  to  write  new  regulations  in  plain 
language.  We  invite  your  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  the  rule  ' 
clecirly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  make  it 
more  or  less  clear? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  was  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
preamble  section  entitled  "Background 
and  Discussion  of  the  Proposed  Rule" 
helpful  in  understanding  the  rule?  How 


could  this  description  be  more  helpful 
in  making  the  rule  easier  to  understand? 

Executive  Order  12866 

This  propose  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  Food  and  Nutrition  Service  (FNS) 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  govenmients,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Food  and  Nutrition  Service  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
biu'densome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

The  program  addressed  in  this  action 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.570. 
and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  Subpart  V,  and  final  rule-related 
notices  published  at  48  FR  29114.  June 
24.  1983.  and  49  FR  22676.  May  31. 
1984). 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  The  Administrator  of 
the  Food  and  Nutrition  Service  has 
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certified  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  While  program 
participants  and  Indian  Tribal 
Organizations  and  State  agencies  that 
administer  the  Food  Distribution 
Program  on  Indian  Reservations  (FDPIR) 
will  be  affected  by  this  rulemaking,  the 
economic  effect  will  not  be  significant. 

Executive  Order  12988 

This  proposed  ride  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  The  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  othenvise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the 
applications  of  its  provisions. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
this  proposed  rule  will  contain 
information  collections  that  are  subject 
to  review  and  approval  by  the  Office  of 
Management  and  Budget;  therefore,  FNS 
is  submitting  for  public  comment  the 
changes  in  the  information  collection 
burden  that  would  result  fi"om  adoption 
of  the  proposals  in  the  rule. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the.acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  March  14,  2000.  Please  send 


comments  to  Lillie  F.  Ragan,  Assistant 
Branch  Chief,  Household  Programs 
Branch,  Food  Distribution  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  Room  510, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302-1594,  and  to  Lori 
Schack,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503.  All 
comments  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  changes  in  the 
information  collection  biu-den.  All 
comments  will  become  a  matter  of 
public  record.  For  further  information, 
or  for  copies  of  the  information 
collections  discussed  below,  please 
contact  Ms.  Ragan  at  the  above  address 
or  telephone  (703)  305-2662. 

Title:  Food  Distribution  Forms  (This 
information  collection  burden 
consolidates  the  reporting  and 
recordkeeping  requirements  for  7  CFR 
parts  240,  247,  250,  251,  252,  253  and 
254.) 

OMB  Numter;  0584-0293. 

Expiration  Date:  1/31/2001. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  reporting  requirement 
currently  approved  for  7  CFR  253.7, 
which  addresses  the  certification  of 
households  to  participate,  would  be 
modified  by  this  proposed  rule.  The  rule 
would  allow  income  deductions  for 
legally  required  child  support  payments 
for  a  nonhousehold  member  and 
Medicare  Part  B  premium  payments, 
emd  would  require  verification  of  these 
household  expenses.  The  ciurent 
reporting  biuden  estimates  associated 
with  the  certification  of  households  to 
participate  in  FDPIR  (7  CFR  253.7)  must 
be  modified  to  include  the  proposed 
verification  requirements.  We  estimate 
that  the  verification  requirements  of  this 
rule  will  increase  the  reporting  biu'den 
by  approximately  2  minutes  for  those 
application/recertification  actions 
affected  by  this  rule.  When  averaged 
with  application/recertification  actions 
not  affected  by  this  rule,  the  manhours 
per  response  is  increased  by  .01  hovus. 

The  proposed  income  deductions  and 
the  reporting  burden  associated  with  the 
proposed  verification  requirements  are 
not  expected  to  affect  a  large  percentage 
of  FDPIR  households.  In  regard  to  the 


income  deduction  for  legally  obligated 
child  support  payments,  we  expect  that 
only  1  percent  of  the  participant 
population  will  receive  this  deduction. 
This  projection  is  based  on  the  March 
28,  1998,  Characteristics  of  Food  Stamp 
Households,  Fiscal  Year  1996.  which 
reports  that  approximately  1  percent  of 
food  stamp  households  receive  a  child 
support  deduction.  We  applied  this 
percentage  in  determining  the  number 
of  FDPIR  participants  that  would  be 
affected  by  this  proposed  nde,  and  we 
increased  the  reporting  burden  estimate 
for  that  group  accordingly.  Our  estimate 
also  reflects  applicant  households  that 
would  become  eligible  as  a  result  of  the 
proposed  child  support  income 
deduction. 

In  regard  to  the  income  deduction  for 
Medicare  Part  B  premium  payments,  we 
note  that  approximately  29  percent  of 
FDPIR  participating  households  receive 
Social  Secimty  payments  [Evaluation  of 
the  Food  Distribution  Program  on 
Indian  Reservations,  Volume  1 :  Final 
Report,  (Jime  15,  1990)).  We  assiune  that 
all  of  these  households  have  the 
Medicare  Part  B  premium  automatically 
withheld  from  their  monthly  Social 
Security  payments.  Oiu  proposed 
estimate  for  the  reporting  burden 
associated  with  this  income  deduction 
reflects  an  increase  for  this  subgroup — 
FDPIR  participants  that  receive  Social 
Security  payments.  Our  estimate  also 
reflects  applicant  households  that 
would  become  income  eligible  as  a 
result  of  the  proposed  income  deduction 
for  Medicare  Part  B  premium  payments. 

Respondents:  State,  Local,  or  Tribal 
Government;  Individuals  or  households; 
business  or  other  for-profit;  Not-for- 
profit  institutions;  Federal  Government. 

Estimated  Number  of  Respondents: 
Total  package— 368,523  (Current);  total 
package — 368,590  (Proposed). 

Estimated  Number  of  Responses  per 
Respondent:  Total  package — 918,526 
(Current);  total  package — 918,593 
(Proposed). 

Estimate  of  Burden:  Total  package — 
1,154,502  (Current);  total  package — 
1,154,581  (Proposed). 

The  present  and  proposed  estimates 
of  the  reporting  burden  for  information 
collections  affected  by  this  rule  are 
detailed  below: 


Responses  per  respondents 


Manhours  per  response 


Total  manhours 


253.7    Certification  of  Households  to  Participate: 

Present  4500 

Proposed  ...  ^  4567 


0.5 
0.51 


2250 
2329 
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1 .  Income  Ded  iction  for  Child  Support 
Payments 

This  propos(  d  rule  would  amend  7 
allow  an  income 
deduction  for  1  egally  required  child 
support  payme  nts  made  by  a  household 
member  to  or  f  jr  a  nonhousehold 
member.  This  ncludes  payments  made 
to  a  third  parti,  on  behalf  of  the 
nonhousehold  member  (vendor 
payments)  and  amounts  paid  toward 
overdue  child  support  (arrearages). 
Alimony  payinents  are  not  considered 
child  support  payments.  This  provision 
is  intended  to  encourage  non-custodial 


parents  to  full 


the  deduction 
accurate  reflec : 


support  obliga  ions.  At  the  same  time, 
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The  Food  Stan  ip  Program  already  treats 
child  support  )ayments  this  way. 

2.  Income  Ded  iction  for  Medicare  Part 
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opted  to  pay  the  Medicare  premium  on 
behalf  of  its  low-income  residents.  In 
addition,  household  members  who  are 
not  Medicare  beneficieuies  because  they 
receive  their  health  care  through  the 
Indian  Health  Service  would  not  be 
allowed  this  income  deduction. 

This  income  deduction  was 
developed  in  consultation  with  the 
National  Association  of  Food 
Distribution  Programs  on  Indian 
Reservations  (NAFDPIR).  NAFDPIR 
requested  implementation  of  this 
income  deduction  on  May  4, 1998,  in 
one  of  several  resolutions  passed  at  its 
1998  annual  meeting  in  San  Diego, 
California.  The  deduction  in  this  rule 
addresses  a  clear  and  present  need 
identified  by  NAFDPIR.  It  would 
positively  impact  an  extremely  needy 
segment  of  the  participant  population: 
low-income  elderly  and  disabled  Native 
Americans  subsisting  on  fixed  incomes 
and  often  living  in  isolated  areas 
without  access  to  supplemental  sources 
of  nutrition  such  as  the  Emergency  Food 
Assistance  Program,  the  Child  and 
Adult  Care  Food  Program,  and  the 
Commodity  Supplemental  Food 
Program.  Appropriate  nutrition 
supplementation  and  nutrition 
education  through  FDPIR  may  help 
them  to  live  independently  and  reduce 
the  possibility  that  they  will  need  costly 
institutional  care.  This  income 
deduction  is  similar,  but  not  identical, 
to  the  deduction  allowed  imder  the 
Food  Stamp  Program  for  medical 
expenses. 

3.  Mandatory  Verification 

FNS  is  also  proposing  to  amend  the 
regulations  at  7  CFR  253.7(a)(6)(i)  to 
require  the  verification  of  the  two 
income  deductions  that  would  be 
implemented  by  this  rule: 

a.  Legal  obligation  and  actual  child 
support  payments — The  State  agency 
must  obtain  verification  of  the 
household's  legal  obligation  to  pay  child 
support,  the  amount  of  the  obligation, 
and  the  monthly  amount  of  child 
support  the  household  actually  pays. 
Documentation  that  verifies  the 
household's  legal  obligation  to  pay  child 
support,  such  as  a  coiut  order,  cannot  be 
used  to  verify  the  household's  actual 
monthly  child  support  payments. 

b.  Medicare  Part  B  Premium — The 
State  agency  must  obtain  verification  of 
the  household's  payment  of  the 
Medicare  Part  B  Premium. 
Documentation  of  this  expense  could 
include  a  copy  of  the  Social  Security 
benefit  statement  for  the  ciurent 
calendar  year  (SSA-4926-SM),  which 
identifies  the  amount  of  the  Medicare 
Part  B  Premium  deducted  from  the 
monthly  Social  Security  benefit,  or  a 


paid  receipt  for  Medicare  Part  B 
Premium  payments  paid  directly  to 
Medicare  by  the  household. 

4.  Miscellaneous  Technical  Changes 

Nomenclature  Corrections — 
§  253.3(d);  §  253.5(a)(2)(vii); 
§  253.6(e)(2)(i)(C);  §  253.6(e)(2)(ii)(A); 
§253.6(e)(2)(iii)(B). 

Legislative  changes  in  recent  years 
have  resulted  in  revisions  to  program 
titles  referenced  in  7  CFR  part  253. 
Other  FNS  program  initiatives  have 
prompted  changes  in  terms  commonly 
used  among  FNS  programs.  This  rule 
would  amend  the  FDPIR  regulations  to 
replace  the  title  "Aid  to  Families  with 
Dependent  Children  Program"  with  the 
title  "Temporary  Assistance  for  Needy 
Families  Program."  and  replace  the 
acronym  "AFDC"  with  the  acronym 
"TANF"  wherever  the  outdated  terms 
appear.  Similarly,  7  CFR  part  253  would 
be  amended  to  replace  the  title 
"Comprehensive  Employment  and 
Training  Act"  with  the  title  "Job 
Training  Partnership  Act,"  and  to 
replace  the  acronym  "CETA"  with  the 
acronym  "JTPA"  wherever  the  outdated 
terms  appear.  In  addition,  §  253.3(d) 
would  be  amended  to  replace  the  phrase 
"the  four  food  groups"  with  the  phrase 
"USDA  Food  Guide  Pyramid." 

References  to  Obsolete  Food  Stamp 
Program  Provisions — §  253.6(e)(l)(ii); 
§  253.5(f)(2)  7  CFR  part  253  references 
Food  Stamp  Program  provisions  that 
have  changed  or  become  obsolete.  This 
rule  would  correct  these  references. 
First,  §  253.6(e)(l)(ii)  would  be  amended 
to  reflect  an  earlier  change  under  the 
Food  Stamp  Program  to  adjust  the 
income  eligibility  standards  once  a  year 
on  October  1 ,  rather  than  twice  a  year 
on  January  1  and  July  1.  The  change  to 
an  annual  adjustment  under  the  Food 
Stamp  Program  was  effective  on  July  1, 
1988  (see  interim  rule  and  correction 
published  on  September  29, 1987  (52  FR 
36390)).  We  have  been  making  annual 
adjustments  to  the  FDPIR  income 
eligibility  standards  since  that  time,  but 
the  regulations  at  §  253.6(e)(l)(ii)  had 
not  been  corrected. 

In  addition,  §  253.5(f)(2)  references  an 
obsolete  Food  Stamp  Program 
requirement  that  State  agencies  allow 
public  attendance  at  formal  certification 
training  sessions.  This  rule  would  delete 
§  253.5(f)(2),  accordingly. 

Obsolete  Sources  of  Income  and 
Resources— §  253.6(d)(2)(iv); 
§  253.6(e)(3)(x)  §  253.6(d)(2)(iv)  and 
§253.6(e)(3)(x)  list  sources  of  income 
that  are  excluded  under  Federal  statute 
from  consideration  as  income  or 
resources,  respectively.  We  are  aware 
that  two  of  these  types  of  payments  have 
been  discontinued  and  wish  to  take  this 
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opportunity  to  delete  them  from  the 
FTDPIR  regulations.  First,  the  resource 
and  income  exclusion  provisions  at 
§253.6(d)(2)(iv)(F)and 
§  253.6(e){3){x)(G)  would  be  deleted. 
These  paragraphs  refer  to  payments 
provided  under  the  Comprehensive 
Employment  and  Training  Act  (CETA). 
Also,  §  253.6(e)(3}(x)(F),  which 
references  payments  by  the  Community 
Services  Administration  for  the  Crisis 
Intervention  Program,  would  be  deleted. 

List  of  Subjects  in  7  CFR  Part  253 

Administrative  practice  and 
procedure,  Food  assistance  programs. 
Grant  programs.  Social  programs, 
Indians,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  part  253  is 
proposed  to  be  amended  as  follows: 

PART  253— ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  FOR 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

1.  The  authority  citation  for  7  CFR 
part  253  is  revised  to  read  as  follows: 

Authority:  91  Stat.  958  (7  U.S.C.  2011- 
2032). 

2.  In  §  253.3,  revise  the  third  sentence 
of  paragraph  (d)  to  read  as  follows: 

§  253.3    Availability  of  commodities. 

***** 

(d)  *  *  *  The  food  package  offered  to 
each  household  by  the  State  agency 
shall  contain  a  variety  of  foods  from 
each  of  the  food  groups  in  the  Food 
Distribution  Program  on  Indian 
Reservations  Monthly  Distribution 
Guide  Rates  by  Household  Size — 
Vegetables,  Fruit,  Bread-Cereal-Rice- 
Pasta,  Meat-Poultry-Fish-Dry  Beans- 
Eggs-Nuts,  Milk- Yogurt-Cheese,  and 
Fats-Oils-Sweets.  *  *  * 

§§  253.5  and  253.6    [Amended] 

3.  In§253.5(a)(2)(vii)and 

§  253.6{e)(2)fiii){B),  remove  the  acronym 
"AFDC"  and  add  in  its  place  the 
acronym  "TANF". 

§253.5    [Amended] 

4.  In  §  253.5,  '•emove  paragraph  {f){2), 
and  redesignate  paragraph  (f)(3)  as 
paragraph  (f)(2). 

5.  In  §253.6: 

a.  Remove  paragraph  (d)(2)(iv)(F); 

b.  Amend  paragraph  (e){l)(ii)  by 
removing  the  words  "January  1  and  July 
1"  and  adding,  in  their  place,  the  words 
"October  1"; 

c.  Amend  paragraph  (e)(2)(i)(C)  by 
removing  the  words  "Comprehensive 
Employment  and  Training  Act"  and 
adding,  in  their  place,  the  words  "Job 
Training  Partnership  Act"; 


d.  Amend  paragraph  (e)(2)(ii)(A)  by 
removing  the  words  "Aid  to  Families 
with  Dependent  Children  (AFDC)"  and 
adding,  in  their  place,  the  words 
"Temporary  Assistance  for  Needy 
Families  (TANF)"; 

e.  Remove  paragraphs  (e)(3)(x)(F)  and 
(e)(3)(x)(G);  and 

f.  Add  new  paragraphs  (f)(3)  and  (f)(4) 
to  read  as  follows: 

§  253.6    Eligibility  of  households. 

*         *         *         *         * 

(f)*  ** 

(3)  Households  will  receive  a 
deduction  for  legally  required  child 
support  payments  paid  by  a  household 
member  to  or  for  a  nonhousehold 
member,  including  payments  made  to  a 
third  party  on  behalf  of  the 
nonhousehold  member  (vendor 
payments).  The  State  agency  must  allow 
a  deduction  for  amounts  paid  towards 
overdue  child  support  (arrearages). 
Alimony  payments  made  to  or  for  a 
nonhousehold  member  cannot  be 
included  in  the  child  support 
deduction. 

(4)  Households  will  receive  a 
deduction  for  the  full  amount  of  the 
Medicare  Part  B  medical  insurance 
premium  that  is  withheld  from  the 
Federal  retirement  or  disability  payment 
of  a  household  member  or  is  paid  by  a 
household  member  directly  to  Medicare. 
This  income  deduction  is  not  allowed  in 
situations  where  the  premium  is  paid  by 
the  State  on  befralf  of  the  Medicare 
beneficiary  or  where  household 
members  are  not  Medicare  beneficiaries 
because  they  receive  their  health  care 
through  the  Indian  Health  Service. 

6.  In  §253.7,  revise  paragraph  (a)(6)(i) 
to  reads  as  follows: 

§253.7    Certification  of  households.     ^ 

(a)  *  *  * 

(6)  *  *  * 

(i)  Mandatory  verification. — (A)  Gross 
non-exempt  income.  The  State  agency 
must  obtain  verification  of  each 
household's  gross  non-exempt  income 
prior  to  certification.  Households 
certified  under  the  expedited  service 
processing  standards  at  paragraph  (a)(9) 
of  this  section  are  not  subject  to  this 
requirement.  Income  does  not  need  to 
be  verified  to  the  exact  dollar  amount 
unless  the  household's  eligibility  would 
be  affected,  since  Food  Distribution 
Program  benefits  are  not  reduced  as 
income  rises.  If  the  eligibility  worker  is 
unable  to  verify  the  household's 
income,  the  worker  must  determine  an 
amount  to  be  used  for  certification 
purposes  based  on  the  best  available 
information.  Reasons  for  inability  to 
verify  income  include  failure  of  the 
person  or  organization  providing  the 


income  to  cooperate  with  the  household 
and  the  State  agency,  or  lack  of  other 
sources  of  verification. 

(B)  Legal  obligation  and  actual  child 
support  payments.  The  State  agency 
must  obtain  verification  of  the 
household's  legal  obligation  to  pay  child 
support,  the  amount  of  the  obligation, 
and  the  monthly  amount  of  child 
support  the  household  actually  pays. 
Documentation  that  verifies  the 
household's  legal  obligation  to  pay  child 
support,  such  as  a  court  order,  cannot  be 
used  to  verify  the  household's  actual 
monthly  child  support  payments. 

(C)  Medicare  Part  B  medical 
insurance  premium.  The  State  agency 
must  obtain  verification  of  the 
household's  payment  of  the  Medicare 
Part  B  medical  insurance  premium. 
Documentation  of  this  expense  could 
include: 

(2)  A  copy  of  the  Social  Security 
benefit  statement  for  the  current 
calendar  year  (SSA-4926-SM),  which 
identifies  the  amount  of  the  Medicare 
Part  B  premium  deducted  from  the 
monthly  Social  Security  benefit;  or 

(2)  A  receipt  for  Medicare  Part  B 
premium  payments  paid  directly  to 
Medicare  by  the  household. 
***** 

Dated:  January  6,  2000. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  OQ-936  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  3410-30-U 


DEPARTMENT  OF  ENERGY 

10  CFR  Parts  960  and  963 
[Docket  No.  RW-RM-99-963] 
RIN1901-AA72 

Office  Of  Civilian  Radioactive  Waste 
Management;  General  Guidelines  for 
the  Recommendation  of  Sites  for 
Nuclear  Waste  Repositories;  Yucca   • 
Mountain  Site  Suitability  Guidelines 

agency:  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM).  U.S. 
Department  of  Energy  (DOE). 
ACTION:  Proposed  Rule;  Announcement 
of  Extension  of  Public  Comment  Period 
and  Rescheduling  of  Public  Hearings. 

summary:  On  November  30,  1999.  the 
U.S.  Department  of  Energy  (DOE) 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  to  amend  the 
general  guidelines  for  evaluating  the 
suitability  of  Yucca  Mountain,  Nevada 
as  a  site  for  development  of  a  nuclear 
waste  repository  (64  FR  67054).  That 
notice  established  a  75-day  public 
comment  period  ending  February  14, 
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2000.  and 
hold  two  publ 
proposal.  On 
published  a 
dates,  times 
hearings  on 
69963).  This 
extension  of 
to  February  28 
public  hearing  > 
for  January  18 
dates,  times 
hearings. 


announced  that  DOE  would 
hearings  on  the 
decemberlS,  1999,  DOE 
nqtice  annoimcing  the 

locations  for  two  public 
proposed  rule  (64  FR 
notice  announces  a  14-day 
public  comment  period 
2000,  cancellation  of  the 
previously  scheduled 
&nd  19.  2000,  and  new 
locations  for  the  public 


and 
thif 


the 


and 


DATES:  Writter 
received  by 
consider 
2000,  to  the 
requests  one 
comments.  Pu 
rescheduled 
locations: 
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comments  must  be 
February  28,  2000.  DOE  will 
comr  lents  after  February  28, 
ex  tent  practicable.  DOE 
c  >py  of  the  written 
lie  hearings  have  been 
the  following  dates  and 
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1.  February  2,  JOOO,  from  11:00  a.m.  to 
2  p.m.  and  6  p.m.  to  10  p.m. 

2.  February  3.  1000,  from  11:00  a.m.  to 
2  p.m.  and  6  p.m.  to  10  p.m. 

Written  comments  should 
Dr.  William  J.  Boyle  or 
Sumnlerson.  U.S.  Department 
Yuqca  Mountain  Site 

Office,  P.O.  Box  30307, 
IS,  Nevada  89036-0307, 
electronic  mail  to 
.vwp.gov,  or  by 
800-967-0739.  The 
will  be  held  at  the 


ADDRESSES: 

be  addressed 
Dr.  Jane 
of  Energy, 
Characterizatiin 
North  Las  Veg 
or  provided  b) 
10CFR963@ndtes 
Facsimile  at  1 
public  hearings 
following  loca  ;ions 

1.  February  2,  2000,  Terrible's  Lakeside 
Casino.  5871 1  South  Homestead  Road. 
Pahrump,  N  3vada  89048. 

2.  February  3,  2000,  St.  Tropez-All  Suite 
Hotel,  455  E  ast  Harmon  Avenue,  Las 
Vegas,  Neva  da  89109. 


INFORMATION  CONTACT:  Dr. 
le  or  Dr.  Jane  Summerson, 
Departmc  nt  of  Energy,  Yucca 

Characterization  Office, 
North  Las  Vegas, 
89036K)307.  Telephone  1-800- 


FOR  FURTHER 

William  J.  Bo\ 
U.S. 

Mountain  Site 
P.O.  Box  3030^ 
Nevada 
967-3477 


SUPPLEMENTAFfY 

schedule  a 
comments 
call  Dr 
Persons  wi 
comments  w 
advance  mav 


Issued  in  Wa 
2000. 
Ivan  Itkin, 

Director.  Office 
Management. 
[FR  Dor.  00-1 


0  ■ 


BILUNG  CODE  645  M)1-P 


INFORMATION:  To 
;  to  provide  oral 

the  hearings,  please 
Sumnlerson  at  1-800-967-3477. 
to  provide  oral 
have  not  registered  in 
egister  at  the  hearings. 

hington.  D.C.  on  January  12. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-321-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
IModei  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-100 
series  airplanes.  This  proposal  would 
require  changing  the  power  supply  for 
the  thunderstorm  lights  from  the  left 
secondary  bus  to  the  left  essential  bus. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  failure  of  the 
thunderstorm  lights  in  the  cockpit  after 
loss  of  all  generated  electrical  power. 
This  condition  could  result  in  the 
cockpit  instruments  not  being  visible  to 
the  flight  crew  during  certain  emergency 
procedures,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  14.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
321-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington,  or  the  New  York 
Aircraft  Certification  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  Castracane,  Aerospace 
Engineer,  Airfi-ame  and  Propulsion 
Branch,  ANE-171,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 


11581;  telephone  (516)  256-7535;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-321-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-321-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-100 
series  airplanes.  The  thunderstorm 
lights  on  these  airplemes  are  supplied 
with  electrical  power  ft'om  the  left 
secondary  bus.  TCCA  advises  that  the 
loss  of  all  generated  power  under  this 
condition  would  result  in  no  cockpit 
instrument  lighting.  Loss  of  electrical 
power,  if  not  corrected,  could  result  in 
the  cockpit  instruments  not  being 
visible  to  the  flight  crew  during  certain 
emergency  procedures,  and  consequent 
reduced  controllability  of  the  airplane. 
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Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  S.B.  8-24-69,  Revision  'A', 
dated  Jiuie  11, 1999,  which  describes 
procedures  for  changing  the  power 
supply  for  the  thimderstorm  lights  in 
the  cockpit  from  the  left  secondary  bus 
to  the  left  essential  bus. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-99-21,  dated 
July  22, 1999,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactm-ed 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement,- 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $306  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,374,  or 
$486  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  ff 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  99-NM-321-AD. 

Applicability:  Model  DHC-8-100  series 
airplanes,  serial  numbers  003  through  020 
inclusive;  certificated  in  any  category;  except 
those  on  which  Modification  8/0198  has  been 
installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addi-ess  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  failure  of  the  thunderstorm 
lights  in  the  cockpit  after  loss  of  all  generated 
electrical  power,  which  could  xesult  in  the 
cockpit  instnmients  not  being  visible  to  the 
flight  crew  during  certain  emergency 
procedures,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  Bombardier 
Modification  8/0198  (including  changing  the 
power  supply  for  the  thunderstorm  lights 
from  the  left  secondary  bus  to  the  left 
essential  bus)  in  accordance  with  Bombardier 
Service  Bulletin  S.B.  8-24-69.  Revision  "A", 
dated  )une  11,  1999. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF-99- 
21,  dated  )uly  22.  1999. 

Issued  in  Renton,  Washington,  on  lanuarA' 
10.  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-949  Filed  1-13-00;  8:45  am] 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drub  Administration 

21  CFR  Parts  ^70  and  890 
[Docket  No.  98rf-0009] 

Medical  Devices;  Revocation  of 
Exemptions  fr^jm  Premarket 
Notification  fo^  Certain  Cardiovascular 
and  Physical  Medicine  Devices 
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In  the  Federal  Register  of  February  2, 

1998  (63  FR  5387),  FDA  pubhshed  a  list 
of  devices  it  considered  reserved  and 
that  require  premarket  notification  and 
a  list  of  devices  it  believed  met  the 
exemption  criteria  in  FDAMA.  FDA 
invited  comments  on  the  February  2, 
1998,  notice. 

FDA  had  proposed  two  rules  that 
relate  to  the  classification  and 
premarket  notification  status  of 
cardiopulmonary  bypass  accessory 
equipment  (21  CFR  870.4200)  and 
electrode  cables  (21  CFR  890.1175).  In 
the  November  12,  1998,  proposed  rule 
after  reviewing  the  comments  submitted 
on  the  February  2,  1998,  notice,  FDA 
proposed  to  designate  which  devices 
require  premarket  notification,  and 
which  are  exempt,  subject  to 
limitations,  under  notice  and  comment 
rulemaking  proceedings  under  new 
section  510(1)  of  the  act.  At  that  time, 
FDA  also  proposed  to  revoke  existing 
exemptions  for  certain  devices  from 
premarket  notification,  including  those 
for  cardiopulmonary  bypass  accessory 
equipment  and  the  electrode  cable. 

In  the  Federal  Register  of  August  9, 

1999  (64  FR  43114),  FDA  published  a 
proposed  rule  to  reclassify  three  devices 
into  class  II  in  order  to  make  them 
subject  to  the  performance  standard  for 
electrode  lead  wires  and  patient  cables, 
including  cardiopulmonary  bypass 
accessory  equipment  that  involves  an 
electrical  connection  to  the  patient  and 
the  electrode  cable.  Because  FDA 
believes  that  compliance  with  the 
performance  standard  for  electrode  lead 
wires  and  patient  cables  will  provide 
adequate  assurance  of  the  safety  and 
effectiveness  of  these  devices,  the 
proposal  provides  that  these  devices 
would  be  exempt  from  the  premarket 
notification  requirements. 

Under  the  August  9.  1999.  proposed 
rule,  cardiopulmonary  bypass  accessory 
equipment  that  does  not  involve  an 
electrical  connection  to  the  patient 
would  remain  in  class  I  and  would  be 
exempt  from  the  premarket  notification 
requirements.  FDA  expects  to  finalize 
the  August  9.  1999.  proposed  rule  in  the 
very  near  future.  If  the  rule  is  finalized, 
the  devices  will  be  exempt  fi-om  the 
premarket  notification  requirements  and 
all  such  devices  will  be  subject  to  the 
performance  standard  for  electrode  lead 
wires  and  patient  cables,  when  the  rule 
becomes  effective  for  those  devices  on 
May  9.  2000. 

If  FDA  were  to  finalize  the  November 
12, 1998,  proposed  rule  to  revoke  the 
existing  premarket  notification 
exemptions  for  cardiopulmonary  bypass 
accessory  equipment  and  the  electrode 
cable,  the  manufacturers  of  these 
devices  would  have  to  comply  with  the 


premeirket  notification  requirements 
only  during  the  interim  period  until  the 
proposed  rule  to  make  these  devices 
class  II  exempt  is  finalized.  FDA 
believes  that  there  is  no  reason  to 
require  premarket  notification  for  these 
devices  during  the  short  interval 
between  these  two  final  rules. 
Therefore,  FDA  is  withdrawing  in  part 
its  proposed  rule  to  revoke  the 
exemption  from  the  premarket 
notification  requirements  for  the 
cardiopulmonary  bypass  accessory 
equipment  and  the  electrode  cable. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  the  proposed  rule 
published  on  November  12, 1998  (63  FR 
63222)  is  withdrawn  in  part  for 
§§  870.4200  and  890.1175. 

Dated:  December  22.  1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-885  Filed  1-13-00:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 
(SPATS  No.  UT-038-FOR1 

Utah  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Utah  regulatory 
program  (the  "Utah  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Utah's  amendment  proposes  to  change 
the  State's  rules  pertaining  to: 
Definitions  of  "abandoned  site,"  "other 
treatment  facilities."  "previously  mined 
area,"  "qualified  laboratory,"  and 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  coal  mining  and  reclamation 
operations;"  engineering  requirements 
for  impoundments  and  for  backfilling 
and  grading;  hydrologic  requirements 
for  impoundments;  requirements  for 
bond  release  applications;  prime 
farmland  acreage;  inspection  frequency 
for  abandoned  sites;  and  the  period  in 
which  to  pay  a  penalty  when  requesting 


Federal  Register / Vol.  65,  No.  10 /Friday,  January  14,  2000 / Proposed  Rules 


2365 


a  formal  hearing.  Utah  wants  to  revise 
its  program  to  make  it  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Will  accept  written  comments  on 
this  amendment  until  4:00  p.m. 
mountain  standard  time  on  February  14, 
2000.  If  requested,  will  hold  a  public 
hearing  on  the  amendment  on  Tuesday 
February  8,  2000.  Will  also  accept 
requests  to  speak  at  the  hearing  until 
4:00  p.m.  mountain  standard  time  on 
January  31,  2000. 

ADDRESSES:  You  should  mail  or  hand 
deliver  WTitten  comments  and  requests 
to  speak  at  the  hearing  to  James  F. 
Fulton,  Denver  Field  Division  Chief,  at 
the  address  listed  below. 

You  may  review  copies  of  the  Utah 
program,  this  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
wrritten  comments  we  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surface 
Mining,  1999  Broadway,  suite  3320, 
Denver,  Colorado,  80202-5733, 
telephone  (303)  844-1400,  extension 
1424. 

Lowell  P.  Braxton,  Director,  Division  of 
Oil,  Gas  and  Mining,  1594  West  North 
Temple,  Suite  1210,  P.O.  Box  145801. 
Salt  Lake  City,  Utah,  84114-5801 
telephone  (801)  538-5370. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  Denver  Field  Division 

Chief;  telephone:  (303)  844-1400. 

extension  1424;  e-mail: 

jfulton@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  You  ca:n  find  background 
information  about  Utah's  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
You  can  also  find  later  actions 
concerning  Utah's  program  and  program 
amendments  can  be  found  at  30  CFR 
944.15  and  944.30. 

n.  What  Utah  Proposes  In  This 
Amendment 

By  letter  dated  December  23,  1999, 
Utah  sent  to  us  an  amendment  (UT- 
038-FOR,  administrative  record  No. 


UT-1133)  to  its  program  under  SMCRA 
(30  U.S.C.  1201  et  seq.].  The  State  sent 
the  amendment  in  response  to  a  June  19, 
1997,  letter  (administrative  record  No. 
UT-1093)  that  we  sent  to  Utah  in 
accordance  with  30  CFR  732.17(c).  The 
full  text  of  the  program  amendment  is 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES.  Changes 
to  the  Utah  Administrative  Rule  (Utah 
Admin.  R.)  that  the  State  proposes  to 
make  are  summarized  below. 

A.  Changes  to  Definitions  at  Utah 
Admin.  R.645-100-200 

1.  "Abandoned  site":  Utah  proposes 
to  revise  its  definition  of  this  term  by 
changing  the  conditions  sites  must  meet 
to  be  considered  abandoned  and 
allowing  the  Division  of  Oil,  Gas  and 
Mining  (the  Division)  to  decide  if  it 
wants  to  inspect  abandoned  sites  less 
than  12  times  a  year.  The  proposed 
changes  also  require  the  division  to 
make  written  findings  on  specific  topics 
to  justify  a  decision  to  set  an  alternative 
inspection  frequency; 

2.  "Other  treatment  facilities" :  The 
State  proposes  to  change  this  definition 
to  include  neutralization  and 
precipitators.  Utah  also  proposes  to 
include  in  this  definition  those  facilities 
used  to  prevent  additional  contributions 
of  dissolved  solids  to  streamflow  or 
runoff  outside  the  permit  area  or  to 
comply  with  all  applicable  State  and 
Federal  water  quality  laws  and 
regulations; 

3.  " Previously  mined  area" :  Utah 
proposes  to  change  its  definition  of  this 
term  to  mean  land  affected  by  coal 
mining  and  reclamation  operations  prior 
to  August  3,  1977,  that  has  not  been 
reclaimed  to  the  standards  of  Utah 
Admin.  R.645  or  30  CFR  Chapter  VII; 

4.  "Qualified  laboratory":  The  State 
proposes  to  change  this  definition  to 
include  those  facilities  that  can  provide 
other  services  specified  at  Utah  Admin. 
R.645-302-299; 

5.  "Significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  coal  mining  operations":  Utah 
proposes  to  change  its  definition  of  this 
term  by  removing  the  qualifying 
statement  that  damage  to  these  values 
caused  by  mining  must  be  beyond  an 
operator's  ability  to  repair  or  restore  in 
order  for  these  values'  significance  to  be 
evaluated; 

B.  Changes  to  Engineering  Requirements 
for  Impoundments 

1.  At  Utah  Admin.  R.645-3oi- 
514.320  and  -514.330,  Utah  proposes  to 
change  its  description  of  inspection 
requirements  for  impoundments  that 
meet,  and  those  that  don't  meet,  the 
Class  B  or  C  criteria  of  the  Natural 


Resources  Conservation  Service's 
(NRCS)  Technical  Release  60  (TR-60)  or 
the  size  or  other  criteria  of  30  CFR 
77.216; 

2.  At  Utah  Admin.  R.645-301-531, 
the  State  proposes  to  require  permit 
applications  to  certain  detailed  design 
plans  for  siltation  structures,  water 
impoundments,  and  coal  processing 
waste  banks,  dams,  or  embankments 
located  inside  the  permit  area; 

3.  At  Utah  Admin.  R.645-301- 
533.100  and  -533.110,  Utah  proposes  to 
include  references  to  provisions  of  TR- 
60  in  its  descriptions  of  safety  factors 
required  for  different  sizes  and  types  of 
impoundments; 

4.  At  Utah  Admin.  R.645-301- 
533.200  and  -533.210,  the  State 
proposes  to  include  references  to 
provisions  of  TR-60  for,  and  expand  its 
description  of,  foundation  safety  factors 
and  stability,  investigation,  and  testing 
requirements  for  different  sizes  and 
types  of  impoundments; 

5.  At  Utah  Admin.  R.645-301-  ' 
533.610,  Utah  proposes  to  include  TR- 
60  in  its  rules  by  reference  and  to 
require  impoundments  meeting  the 
Class  B  or  C  criteria  of  TR-60  or  the  size 
or  other  criteria  of  30  CFR  77.216  to 
comply  with  this  section  of  its  rules. 
Further,  at  Utah  Admin.  R.645-301- 
533.610  through  -533.714,  Utah 
proposes  to  change  its  description  of  the 
information  to  be  included  in  detailed 
design  plans  for  various  types  and  sizes 
of  impoundments; 

C.  Changes  to  Engineering  Requirements 
for  Backfilling  and  Grading 

1.  At  Utah  Admin.  R.645-533.700  and 
-553.800,  the  State  proposes  to  revise  its 
definitions  of  "thin  overburden"  and 
"thick  overburden",  respectively,  for  the 
purposes  of  surface  coal  mining  and 
reclamation  activities; 

D.  Changes  to  Hydrologic  Requirements 
for  Impoundments 

1.  At  Utah  Admin.  R.645-301-   •*, 
733.100,  Utah  proposes  to  require 
permit  applications  to  contain  detailed 
design  plans  for  water  impoundments 
located  inside  the  permit  area; 

2.  At  Utah  Admin.  R.645-301- 
733.210,  the  State  proposes  to  allow  the 
Division  to  develop  design  standards  for 
impoundments  not  included  in  Utah 
Admin.  R.645-301-533.610  (discussed 
previously  under  Part  II. B. 5  of  this 
document),  that  ensure  stability 
comparable  to  a  minimum  static  safety 
factor  of  1.3  in  lieu  of  requiring 
engineering  tests  to  ensure  that  level  of 
safety; 

3.  At  Utah  Admin.  R.645-301- 
742.200,  Utah  proposes  to  require 
siltation  structures  to  comply  with  the 
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design  criteria  for  sediment  control 
measures  in  U  ah  Admin.  R.645-301- 
742; 

4.  At  Utah  Admin.  R.645-301- 
742.224,  the  Si  ate  proposes  to  allow 
construction  o '  temporary 
impoundment  ;  as  sedimentation  ponds 
that  will  conta  n  and  control  all  runoff 
from  a  design  irecipitation  without 
using  spillway  s,  as  long  as  they  meet 
certain  conditi  dus; 

5.  At  Utah  Admin.  R.645-301- 

742.225.1,  for  mpoundments  that  meet 
the  NRCS  Clas  >  B  or  C  criteria  for  dams 
in  TR-60  or  th  3  size  of  other  criteria  of 
30  CFR  77.216  a),  Utah  proposes  to 
require  them  ti )  be  designed  to  control 
the  probable  n  aximum  precipitation  of 
a  6-hour  event  or  a  greater  event  if 
specified  by  th  e  Division; 

6.  At  Utah  Admin.  R.645-301- 

742.225.2,  for  mpoimdments  that  don't 
fall  under  subs  ection  -742-225.1 
(described  above  in  Part  II.  D.5  of  this 
document).  Utih  proposes  to  require 
them  to  be  des  igned  to  control  the 
precipitation  c  f  the  100-year,  6-hour 
event,  or  a  grei  iter  event  if  specified  by 
the  Division; 

7.  At  Utah  A  dmin.  R.645-301- 
743.100,  the  S  ate  proposes  to  require 
impoundment  5  that  meet  the  NRCS 
Class  B  or  C  ci  iteria  for  dams  of  TR-60 
to  comply  wit  i  this  section  of  Utah's 
rules  and  the  t  able  in  TR-60  entitled, 
"Minimum  Emergency  Spillway 
Hydrologic  Cr  teria;" 

8.  At  Utah  /  dmin.  R.645-301- 
743.120,  Utah  proposes  to  require 
impoundment  s  that  meet  the  NRCS 
Class  B  or  C  ci  iteria  for  dams  of  TR-60 
to  comply  wit  i  the  freeboard 
hydrograph  ci  teria  in  the  TR-60  table 
entitled,  "  Miiiimum  Emergency 
Spillway  Hydi  ologic  Criteria"; 

9.  At  Utah  /  dmin.  R.645-301- 
743.131.3  through -743.131.6,  the  State 
proposes  spill  (vay  design  precipitation 
events  for  tem  jorary  and  permanent 
impoundments  of  different  types  and 
size  that  meet  \he  spillway  requirements 
of  Utah  Admin.  R.645-301-743.130; 
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F.  Adding  Requirements  for  Prime 
Farmland  Acreage  at  Utah  Admin. 
R.645-302-316.500 

This  proposed  rule  doesn't  allow  a 
decrease  in  the  aggregate  total  acreage  of 
prime  farmland  after  reclamation  from 
the  acreage  that  existed  before  mining. 
It  requires  Division  approval  of  water 
bodies  built  diuing  mining  and 
reclamation  along  with  the  consent  of 
all  affected  property  owners  in  the 
permit  area.  Also,  the  proposed  rule 
requires  water  bodies  to  be  located  in 
parts  of  the  permit  area  that  won't  be 
reclaimed  to  prime  farmland; 

G.  Adding  an  Alternative  Inspection 
Frequency  for  Abandoned  Sites  at  Utah 
Admin.  R.645-400-132 

Utah  proposes  to  allow  the  Division  to 
inspect  abandoned  sites  on  a  frequency 
that  it  sets  using  procedures  proposed 
under  the  definition  of  "abandoned 
site"  at  Utah  Admin.  R.645-10Q-200. 
The  State's  proposed  definition  changes 
are  described  in  Part  11.  A  of  this 
document;  and 

H.  Changing  the  Time  in  Which  To  Pay 
a  Penalty  When  Requesting  a  Formal 
Hearing  at  Utah  Admin.  R.645-401-800 

The  State  proposes  to  extend  to  30 
days  the  period  in  which  a  permittee, 
charged  with  a  violation,  must  pay  a 
reassessed  or  affirmed  civil  penalty  to 
the  Division  when  requesting  a  formal 
hearing.  The  30-day  period  begins  with 
the  date  of  service  of  a  conference 
officer's  action. 

rn.  How  You  Can  Comment  on  This 
Amendment 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Utah  regulatory  program. 

Send  Written  Comments  to  Us 

Send  your  written  comments  to  us  at 
the  location  shown  under  ADDRESSES. 
We'll  make  the  conunents,  and  the 
names  and  addresses  of  people  who 
send  us  comments,  avEiilable  for  public 
review  during  normal  business  hours.  If 
you,  as  an  individual,  comment  on  the 
amendment  and  want  us  to  keep  your 
name  and/or  address  confidential,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  We'll 
honor  yoiu^  request  to  the  extent  allowed 
by  law.  However,  we  won't  consider 
anonymous  comments.  Also,  we'll  make 
all  submissions  from  organizations  or 
businesses,  and  from  individuals  who 
identify  themselves  as  representatives  or 
officials  of  organizations  or  businesses, 


available  for  public  review  in  their 
entirety. 

Please  submit  Internet  comments  to     . 
us  as  an  ASCII  file  and  don't  use  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
UT-R038-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  don't  receive  a  confirmation  that 
we've  received  your  Internet  message, 
contact  the  Denver  Field  Division  at 
(303)  844-1400,  extension  1424. 

Your  written  comments  should  be 
specific  and  pertain  oiily  to  the  issues 
proposed  in  this  rulemaking.  Please 
explain  your  reasons  for  any  changes 
you  recommend.  In  the  final 
rulemaking,  we  won't  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
we  received  after  the  time  indicated 
under  DATES  or  at  locations  other  than 
the  Denver  Field  Division. 

Speak  at  a  Public  Hearing 

If  you  want  to  speak  at  a  public 
hearing,  contact  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  moxmtain  standard  time  on 
January  31,  2000.  If  you're  disabled  and 
need  special  accommodations  to  attend 
a  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  We'll  arrange  when  and  where 
to  hold  a  hearing  with  those  persons 
who  request  the  hearing.  If  no  one  asks 
for  an  opportunity  to  speak  at  a  public 
hearing,  we  won't  hold  one. 

To  help  the  transcriber  and  ensure  an 
accurate  record,  we  ask,  if  possible,  that 
each  person  who  speaks  at  a  public 
hearing  give  us  a  written  copy  of  his  or 
her  testimony.  The  public  hearing  will 
continue  on  the  specified  date  until 
everyone  scheduled  to  speak  and  want 
to,  you'll  be  allowed  to  after  those  who 
have  been  scheduled.  We'll  end  the 
hearing  after  everyone  scheduled  to 
speak  and  others  who  want  to  speak 
have  been  heard. 

Attend  a  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  we 
might  hold  a  public  meeting  instead.  If 
you  want  to  meet  with  us  to  discuss  the 
amendment,  ask  for  a  meeting  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public.  If 
possible,  we'll  post  meeting  notices  at 
the  locations  listed  under  ADDRESSES. 
We'll  make  a  written  suirmiary  of  each 
meeting  part  of  the  administrative 
record. 
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rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  determined 
that,  to  the  extent  allowed  by  law,  this 
rule  meets  the  applicable  standards  of 
subsections  (a)  and  (b)  of  that  section. 
However,  these  standards  don't  apply  to 
the  actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementation 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

3.  National  Environmental  Policy  Act 

This  rule  doesn't  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  aren't  major  Federal 
actions  within  the  meaning  of  section 
102(2){C)  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  doesn't  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
determined  that  this  rule  won't  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
on  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities. 
Therefore,  this  rule  will  ensure  that  the 
State  will  implement  existing 
requirements  that  OSM  previously 
published.  In  determining  whether  this 


rule  would  have  a  significant  economic 
impact,  the  Department  relied  on  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

6.  Unfunded  Mandates 

OSM  has  determined  and  certifies 
imder  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
won't  impose  a  cost  of  $100  bullion  or 
more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovenunental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  January  6,  2000. 

Brent  Wahlquest, 

Regional  Director,  Western  Regional 
Coordinating  Center.       ■■ 

[FR  Doc.  00-970  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD090-3041;  FRL-6507-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  VOCs  From 
Paper,  Fabric,  Vinyl,  and  Other  Plastic 
Parts  Coating 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland  for  the  purpose  of  amending 
its  regulation  to  control  volatile  organic 
compounds  (VOC)  from  Paper,  Fabric, 
Vinyl,  and  Other  Plastic  Parts  Coating. 
The  regulation  was  revised  to  include 
Reasonable  Available  Control 
Technology  (RACT)  standards  for 
sources  that  use  flexographic  printing 
presses  to  print  on  plastic  (non-vinyl) 
and  to  limit  the  VOC  content  of  the 
decorative  coating  of  plastic  bottles. 
EPA  is  approving  these  revisions  to  the 
Maryland  SIP  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
SIP  revisions  and  anticipates  no  adverse 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated  in 


relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action.  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  14,  2000. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone  and  Mobile 
Soim:es  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  in,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  814-2185,  at  the 
EPA  Region  III  office  address  listed 
above,  or  via  e-mail  at 
lewis.janice@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  00-617  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CO  Docket  No.  96-98;  FCC  99-238] 

Revision  of  the  Commission's  Rules 
Specifying  the  Portions  of  the  Nation's 
Local  Telephone  Networks  that 
Incumbent  Local  Telephone 
Companies  Must  Make  Available  to 
Competitors 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  seeks 
comment  from  interested  parties  on 
issues  surrounding  the  ability  of 
competitive  carriers  to  use  combinations 
of  luibundled  network  elements  as  a 
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substitute  for  t  le  incumbent  LECs' 
special  access  jervices.  It  also  seeks 
comment  on  tl  le  policy  implications,  if 
any,  of  a  significant  reduction  in  special 
access  revenu*  s  for  the  Commission's 
universal  servi  ce  program.  It  also 
requests  addit;  onal  comment  on  the 
Third  Reconsideration  Order  and 
Further  Notice  of  Proposed  Rulemaking 
regarding  the  \  ise  of  shared  transport  to 
originate  or  tei  minate  interstate  toll 
traffic  to  custo  mers  to  whom  the 
requesting  car  ier  does  not  provide  local 
exchange  serv  ce. 

DATES:  Comm*  nts  are  due  on  January 
19,  2000  and  r  sply  comments  are  due  on 
February  18.2  300. 
FOR  FURTHER  \f  FORMATION  CONTACT: 
Jodie  Donovan ,  Attorney.  Policy  and 
Program  Plaiu:  ing  Division,  Common 
Carrier  Bureau ,  (202)  41&-1580  or  via 
the  Internet  at  JDonovan@fcc.gov. 
SUPPLEMENTAR|Y  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
(FNfPRM)  in  Dscket  No.  96-98.  (62  FR 
45611.  August  28,  1997),  and  FCC  99- 
238.  adopted  (n  September  15,  1999, 
and  released  o  n  November  5,  1999. 
Specifically,  il  seeks  comment  on  the 
argument  that  the  "just  and  reasonable" 
terms  of  sectic  n  251(c)  or  section  251(g) 
of  the  1996  Ac  t  permit  the  Commission 
to  establish  a  i  isage  restriction  on 
combinations  of  unbundled  loops  and 
transport  netv  ork  elements  and 
entrance  facili  ties.  It  also  seeks 
comment  on  v  rhether  there  is  any  other 
statutory  basis  for  limiting  an 
incumbent  LE  Z's  obligation  to  provide 
combinations  af  loops  and  transport 
facilities  or  er  trance  facilities  as 
unbundled  ne  twork  elements.  The 
Commission  a  cknowledges  in  the 
Fourth  FNPRI 1  that  resolution  of  this 
issue  potentia  ly  could  have  a  large 
financial  imp<  ict  on  incumbent  local 
exchange  carr  ers,  and  seeks  comment 
on  the  extent  o  which  any  such  impact 
should  be  con  sidered  in  reaching  a 
decision  on  ti  is  issue.  The  complete 
text  of  this  Fh  RPM  is  available  for 
inspection  an  1  copying  during  normal 
business  hour  3  in  the  FCC  Reference 
Information  Csnter,  Courtyard  Level. 
445  12th  Stre(  t,  S.W..  Washington.  D.C.. 
and  also  may  >e  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services 
(ITS.  Inc.).  C^-B400.  445  12th  Street. 
S.W.,Washin^on.  D.C. 

1.  Synopsis  of  the  Fourth  Further 
Notice  of  Proi  losed  Rulemaking 

2.  The  Commission's  First  Report  and 
Order  in  CC  I  ocket  No.  96-98  (61  FR 
45476.  Augua  i  29,  1996)  found  that  for 
all  unbundlec  network  elements, 
including  cor  ibinations  of  network 


elements,  incumbent  LECs  may  not 
impose  any  usage  restriction  on  the  use 
of  such  elements,  or  combinations 
thereof.  In  the  Third  Reconsideration 
Order  and  Further  Notice  of  Proposed 
Rulemaking  the  Commission  required 
incumbent  LECs  to  provide  access  to 
shared  transport  as  an  unbundled 
network  element  in  conjunction  with 
local  and  tandem  switching.  The 
Commission  limited  the  obligation  of 
incumbent  LECs  to  provision  shared 
transport  to  end  users  to  whom  the 
requesting  carrier  was  providing  local 
exchange  service.  The  Conunission 
sought  comment  on  whether  requesting 
carriers  may  use  unbundled  dedicated 
or  shared  transport  facilities,  in 
conjunction  with  unbundled  switching, 
to  originate  or  terminate  interstate  toll 
traffic  to  customers  to  whom  the 
requesting  carrier  does  not  provide  local 
exchange  service. 

3.  The  Fourth  FNPRM.  as  modified  in 
the  Supplemental  Order,  seeks  comment 
on  the  argument  that  the  "just  and 
reasonable"  terms  of  section  251(c)  or 
section  251(g)  of  the  1996  Act  permit 
the  Commission  to  establish  a  usage 
restriction  on  combinations  of 
unbundled  loops  and  transport  network 
element  and  entrance  facilities.  It  also 
seeks  comment  on  whether  there  is  any 
other  statutory  basis  for  limiting  an 
incumbent  LECs  obligation  to  provide 
combinations  of  loops  and  transport 
facilities  or  entrance  facilities  as 
unbundled  network  elements.  The 
Commission  acknowledges  in  the 
Fourth  FNPRM  that  resolution  of  this 
issue  potentially  could  have  a  large 
financial  impact  on  incumbent  local 
exchange  carriers.  It  seeks  comment  on 
this  issue,  and  on  the  extent  to  which 
any  such  impact  should  be  considered 
in  reaching  a  decision  on  this  issue.  It 
also  seeks  comment  on  the  policy 
implications,  if  any.  of  a  significant 
reduction  in  special  access  revenues  for 
the  Commission's  universal  service 
program,  and  urges  parties  to  address 
what  long  term  solutions  may  be 
necessary  to  avoid  adverse  effects  on 
special  access  revenues  that  support 
universal  service  in  light  of  the  fact  that 
it  is  not  clear  that  the  1996  Act  permits 
any  restrictions  to  be  placed  on  the  use 
of  unbundled  network  elements. 

4.  Because  the  record  developed  in 
the  Third  Reconsideration  Order  and 
Further  Notice  of  Proposed  Rulemaking 
is  two  years  old,  the  Commission,  in  the 
Fourth  FNPRM  also  invites  parties  to 
refresh  the  record  on  whether  requesting 
carriers  may  use  unbundled  dedicated 
or  shared  transport  facilities  in 
conjunction  with  unbundled  switching 
to  originate  or  terminate  interstate  toll 
traffic  to  customers  to  whom  the 


requesting  carrier  does  not  provide  local 
exchange  service. 

Supplemental  Initial  Regulatory 
Flexibility  Analysis;  Supplemental 
Order  Regarding  Use  of  Unbundled 
Network  Elements;  To  Provide 
Exchange  Access  Services;  Initial 
Regulatory  Flexibility  Analysis  (IRE A) 

5.  As  required  by  the  Regulatory 
Flexibility  Act.  the  Commission  has 
prepared  this  present  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules    ■ 
proposed  in  the  Supplemental  Order. 
This  IRFA  supplements  the  IRFA  in  the 
Foiulh  Further  Notice  of  Proposed 
Rulemaking.  Implementation  of  the 
Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98,  Third  Report  and 
Order  and  Fourth  Fiulher  Notice  of 
Proposed  Rulemaking,  FCC  99-238, 
paras.  510  through  519  (rel.  Nov.  5, 
1999)  (Local  Competition  Third  R&-0 
and  Fourth  FNPflAf).  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Fourth  Further  Notice  of  Proposed 
Rulemaking.  The  Commission  will  send 
a  copy  of  the  Supplemental  Order, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  Supplemental 
Order  and  IRFA,  or  summaries  thereof, 
will  be  published  in  the  Federal 
Register.  Id. 

(1)  Need  for.  and  Objectives  of,  the 
Proposed  Rules 

6.  In  the  Third  R&O,  commenters  have 
argued  that  allowing  requesting  carriers 
to  obtain  combinations  of  loop  and 
transport  unbundled  network  elements 
based  on  forward-looking  cost  would 
provide  opportunities  for  arbitrage  of 
special  access  services.  We  recognize 
that  special  access  has  historically  been 
provided  by  incumbent  local  exchange 
carriers  at  prices  that  are  higher  than  the 
unbundled  network  element  pricing 
scheme  of  section  252(d)(1)  in  the 
Telecommunications  Act  of  1996. 
Accordingly,  in  the  Fourth  Fiulher 
Notice  of  Proposed  Rulemaking,  as 
modified  by  die  Supplemental  Order, 
the  Commission  seeks  comment  on  the 
legal  and  policy  bases  for  precluding 
requesting  carriers  from  substituting 
combinations  of  unbundled  network 
elements  for  special  access  services.  We 
ask  whether  there  is  any  basis  in  the 
statute  or  our  rules  under  which 
incumbent  LECs  could  decline  to 
provide  combinations  of  loops  and 
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transport  network  elements  at 
unbundled  network  element  prices. 

(2)  Legal  Basis 

7.  Sections  1  through  4,  10,  201,  202, 
251  through  254,  271,  and  303(r)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  151  through  154,  160,  201,  202, 
251  dirough  254,  271,  and  303(r). 

(3)  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

8.  In  the  FRFA  in  the  Third  R&O  and 
in  the  IRFA  in  the  Fourth  Further  Notice 
of  Proposed  Rulemaking,  we  described 
in  detail  the  entities  possibly  affected  by 
those  items.  These  entities  consist  of 
incumbent  local  exchange  carriers  and 
small  incumbent  local  exchange 
carriers,  competitive  local  exchange 
carriers  and  competitive  access 
providers.  We  anticipate  that  the  same 
entities,  as  well  as  those  described 
below,  could  be  affected  by  any  action 
taken  in  response  to  the  Fourth  Fiulher 
Notice  of  Proposed  Rulemaking,  as 
modified  by  the  Supplemental  Order. 
We  therefore  incorporate  the  description 
and  estimates  used  in  the  FRFA  and 
IRFA  in  the  Third  R&O  and  Fourth 
FNPRM,  and  add  the  follovring 
descriptions. 

9.  Interexchange  carriers  (IXCs). 
Neither  the  Conmiission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services.  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  IXCs  nationwide  of  which  we 
are  aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  130  companies  reported 
that  they  were  engaged  in  the  provision 
of  interexchange  services.  See  Federal 
Communications  Commission,  Carrier 
Locator:  Interstate  Service  Providers, 


Fig.  1  (Jan.  1999).  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  DCCs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  dian  130  small  entity  IXCs  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  response  to  the  Fourth 
Further  Notice  of  Proposed  Rulemaking. 

(4)  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

10.  If  the  Commission  does  not 
establish  any  restrictions  on  the  use  of 
unbundled  network  elements  or 
combinations  of  network  elements,  no 
additional  compliance  requirements  are 
anticipated  fi'om  further  consideration 
of  this  issue.  If,  however,  restrictions  on 
access  to  network  elements  are  imposed, 
and  depending  on  how  the  restrictions 
are  imposed,  interexchange  carriers, 
competitive  LECs,  CAPs  and  other 
purchasers  of  unbundled  network 
elements,  including  small  entities,  may 
be  subject  to  additional  reporting, 
recordkeeping  and  other  compliance 
requirements.  Incmnbent  LECs, 
including  small  incumbent  LECs,  would 
also  be  impacted  because  they  would 
have  to  keep  track  of  competitive  LEC 
filings  and  whether  the  use  of  the 
imbundled  network  element  changed  in 
such  a  way  that  a  restriction  would 
attach.  If  restrictions  are  placed  on  the 
use  of  imbundled  network  elements  or 
combinations  of  such  elements, 
compliance  with  these  requests  may 
require  the  use  of  engineering, 
technical,  operational,  accounting, 
billing,  and  legal  skills. 

(5)  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

11.  If  requesting  carriers  can 
substitute  combinations  of  unbundled 


network  elements  for  special  access 
service,  incumbent  LECs,  including 
small  entities,  may  be  significantly 
economically  impacted.  On  the  other 
hand,  substituting  combinations  of 
unbundled  network  elements  for  special 
access  services  could  benefit 
competitive  LECs,  CAPs,  and  other 
purchasers  of  unbundled  network 
elements.  The  Commission  will  evaluate 
in  this  proceeding  whether  there  are 
legal  grounds  for  restricting  such  access. 
If  no  such  grounds  exist,  and  instead  if 
the  statute  requires  unrestricted  access 
to  these  imbundled  network  elements  or 
combinations,  then  the  Commission  will 
have  no  alternative  other  than 
implementation  of  the  statutory 
requirements  for  unrestricted  access. 

(6)  Federal  Rules  That  May  Duplicate, 
Overiap,  or  Conflict  With  the  Proposed 
Rules 

12.  None. 
Ordering  Clauses 

13.  The  Commission  will  send  a  copy 
of  this  Fourth  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

14.  //  is  ordered  that  the  Commission's 
Consumer  Information  Bureau, 
Reference  Information  Center,  shall 
send  a  copy  of  the  Supplemental  Order, 
including  die  Final  Regulatory 
Flexibility  Certification  and  the 
Supplemental  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-460  Filed  1-13-00;  8:45  ami 
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Title:  Report  ng 
Regulations  Go  veming 
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Processed  Dair  r 
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Expiration 
2001. 

Type  of  Request 
revision  of  a 
information  co 

Abstract:  Thi  s 
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authorized 
Marketing  Act 
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INFORMATION: 

Requirements  Under 
Inspection  and 
>  of  Manufactured  or 
Products. 
0581-0126. 

of  Approval:  July  3 1 , 


Extension  and 
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lection. 

dairy  grading  program 
I  ser  fee  program 

the  Agricultural 
Df  1946  (7  U.S.C.  1621  et 
governing 


curre 


uncer 


inspection  and  grading  services  of 
manufactured  or  processed  dairy 
products  appear  at  7  CFR  part  58.  In 
order  for  a  voluntary  inspection 
program  to  perform  satisfactorily  with  a 
minimum  of  confusion,  there  must  be 
written  requirements  and  rules  for  both 
Government  and  industry.  The 
information  collections  are  essential  to 
carry  out  and  administer  the  inspection 
and  grading  program.  The  information 
requested  is  used  to  identify  the  product 
offered  for  grading,  to  identify  a  request 
from  an  equipment  manufacturer  of 
equipment  used  in  the  dairy,  meat  or 
poultry  industries  for  evaluation 
regarding  sanitary  design  and 
construction,  to  identify  and  contact  the 
party  responsible  for  payment  of  the 
inspection,  grading  or  equipment 
evaluation  fee  and  expense  and,  to 
identify  applicants  who  wish  to  be 
authorized  for  the  display  of  official 
identification  on  product  packaging 
materials,  equipment,  utensils,  or  on 
descriptive  or  promotional  materials. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .0431  hours  per 
response. 

Respondents:  Distributors, 
manufacturers  and  packers  of  butter  and 
cheese;  and  manufacturers  of  processing 
equipment  used  in  the  dairy,  meat  and 
poultry  industries. 

Estimated  Number  of  Respondents: 
2300. 

Estimated  Number  of  Responses  per 
Respondent:  5.1083. 

Estimated  Total  Annual  Burden  on 
Respondents:  506  hours.  Comments  are 
invited  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utilify,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  reference  OMB  No. 
0581-0126  and  the  Dairy  Inspection  and 


Grading  Program  and  be  sent  to  the 
Office  of  the  Deputy  Administrator, 
USDA/ AMS/Dairy  Programs,  Room 
2968-S,  PO  Box  96456,  Washington,  DC 
20090-6456.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register.  All  conmients 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  14th  and  Independence  Ave. 
SW,  Washington,  DC,  Room  2968  South 
Building. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  January  10,  2000. 
Richard  M.  McKee, 
Deputy  Administrator.  Dairy  Programs. 
[FR  Doc.  00-979  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  3410-02-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  99-062N] 

Draft  Report— The  Future  of  FSIS 
Veterinarians:  Public  Health 
Professionals  for  the  21st  Century 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comment. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
public  meeting  on  February  1 ,  2000,  to 
discuss  and  receive  comments  on  the 
draft  report.  The  Future  of  FSIS 
Veterinarians:  Public  Health 
Professionals  for  the  21st  Century. 
DATES:  The  public  meeting  will  be  held 
February  1,  2000,  from  9  a.m.  to  5  p.m. 
Written  comments  must  be  received  by 
February  14,  2000. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW.  (at  Massachusetts  Avenue 
and  14th  Street),  Washington,  DC  20009, 
telephone  (202)  842-1300.  If  a  sign 
language  interpreter  or  other  special 
accommodation  is  necessary,  contact 
Ms.  Linda  Russell,  USDA/FSIS  Planning 
Staff,  Telephone  (202)  501-7136.  The 
draft  report  is  available  on  the  FSIS  web 
page  at  http://www.fsis.usda.gov. 
Submit  one  original  and  two  copies  of 
comments  to  the  FSIS  Docket  Clerk, 
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Docket  No.  99-062N,  Room  102  Cotton 
Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  received  in  response  to  this 
notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  the  Docket  Room  between 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Hicks,  Deputy  Administrator, 
Office  of  Management,  Food  Safety  and 
Inspection  Service  at  (202)  720-4425. 
SUPPLEMENTARY  INFORMATION:  hi  early 
1999,  FSIS  convened  a  Task  Force  to 
develop  recommendations  on  the  roles 
of  veterinarians  carrying  out  the 
Agency's  Programs,  particularly  with 
the  implementation  of  Hazard  Analysis 
and  Critical  Control  Point  systems  and 
pathogen  reduction  requirements  for 
meat  and  poultry  products.  Moreover, 
the  Task  Force  was  requested  to  look 
beyond  cuirent  statutory  and  regulatory 
limitations.  The  Task  Force  included  a 
diverse  group  of  individuals,  including 
veterinarians  from  inside  and  outside  of 
FSIS,  a  variety  of  FSIS  management 
personnel,  and  individuals  aHiliated 
with  academia,  non-government 
organizations,  and  foreign  governments. 
The  Task  Force  developed  a  draft  report, 
The  Future  of  FSIS  Veterinarians:  Public 
Health  Professionals  for  the  21st 
Century.  This  report  makes 
recommendations  concerning  issues 
such  as  the  future  roles  of  the  FSIS 
veterinarians;  training  programs;  animal 
identification;  and  international 
credibility. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  public  meeting  notice,  FSIS  will 
announce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  otjier  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 


have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  AJFfairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on  January  11, 
2000. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  00-930  Filed  1-13-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Souttt  Bend  Weigh  and  Safety  Station, 
Desohutes  National  Forest,  Deschutes 
County,  OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  to  evaluate  a  request  by 
Oregon  Department  of  Transportation 
(ODOT)  to  construct  and  operate  a 
vehicle  weigh  and  safety  inspection 
station  on  Deschutes  National  Forest 
under  authority  of  a  Special  Use  Permit. 
The  proposed  area  is  located  on  the 
northbound  lane  of  Highway  97,  south 
of  Bend,  Oregon,  between  milepost  145 
and  148.  The  legal  location  is  Township 
19S,  Range  HE.  Section  1,  NE'A. 
Willamette  Meridian. 
DATES:  Issues  and  comments  concerning 
the  scope  of  analysis  of  the  Proposed 
Action  should  be  received  by  February 
14, 2000. 

ADDRESSES:  Submit  written  comments 
regarding  the  Proposed  Action  to  MoUie 
Chaudet,  Project  Team  Leader,  Bend- 
Fort  Rock  Ranger  District,  1230  NE  3rd 
Street,  Suite  A-262,  Bend,  Oregon 
97701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  Chris  Mickle, 
Attention:  South  Bend  Weigh  and  Safety 
Station,  Bend-Fort  Rock  Ranger  District, 
1230  NE  3rd  Street,  Suite  A-262,  Bend, 
Oregon  97701,  phone  541-383-4721. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  Proposed  Action  would  include 
clearing  of  approximately  one  acre  of 
brush  and  trees  to  accommodate 
construction  of  a  building,  bypass  lanes 
for  vehicle  acceleration  and 
deceleration,  and  related  areas  for 
parking  and  inspections.  The  size  of  the 
trees  to  be  removed  would  average  14 


inches  diameter  at  chest  height.  The 
building  is  approximately  210  square 
feet  and  12  feet  high.  The  bypass  lanes 
would  measure  16  feet  by  3,800  feet. 
The  maximum  width  of  the  asphalt 
lanes,  building,  and  gravel  shoulder 
would  be  60  feet,  tapering  to  16  feet  on 
both  the  approach  and  exit  lanes.  A  fuel 
break  would  be  created  east  of  the 
cleared  area  for  a  perimeter  of  10  feet 
around  the  facility  where  dead  fuels 
would  be  removed,  trees  would  be 
pruned  of  limbs  to  at  least  eight  feet  in 
height.  Brush  would  be  mechanically 
treated  as  needed.  Noxious  weed  control 
would  emphasize  early  prevention  and 
detection. 

A  Weigh  in  Motion  (WIM)/Automatic 
Vehicle  Identification  (AVI)  system 
would  be  sited  within  one  mile  of  the 
weigh  station  facility.  Equipment  would 
include  in-road  sensors,  a  roadside 
computer  cabinet  [77  inches  x  (44 
inches  x  26  inches),  two  overhead 
detectors  (10  inches  x  10  inches  x  10 
inches)  mounted  on  two  overhead 
detector  poles  (14  feet  2  inches  high  x 
4  inches  diaraeter).  an  AVI  oabinet  (24 
inches  x  2  inches  x  10  inches)  mounted 
on  a  5  foot  tall  AVI  cabinet  pole  (10 
inches  diameter),  and  two  AVI  poles 
that  overhang  the  highway  spaced  600 
feet  apart  bom  each  other.  Power  would 
be  supplied  by  extending  less  than  two 
miles  of  underground  service  in  the 
existing  right-of-way  along  the  east  side 
of  Highway  97.  Highway  signing  would 
include  information  about  distances  to 
the  upcoming  weigh  station  and 
whether  the  facility  is  open,  or  not. 

The  Forest  Service  has  agreed  to 
consider  a  weigh  station  on  National 
Forest  System  lands  based  on  the  public 
need  for  the  facility.  The  faciUty  cannot 
reasonably  be  served  by  the 
development  on  non-National  Forest     ^ 
System  land.  Analysis  has  indicated  a  - 
high  violation  rate  in  Central  Oregon, 
especially  trucks  with  a  Bend  and/or 
Redmond  destination  that  originate 
locally.  The  proposed  location  of  the 
weigh  station  and  WIM  sensors  are 
within  the  Deschutes  National  Forest 
boundary  and  cannot  be  easily  bypassed 
via  other  routes.  The  Deschutes  National 
Forest  tand  and  Resource  Management 
Plan  (LRMP)  presently  allocates  the 
proposed  location  to  a  management  area 
that  emphasizes  Scenic  Views 
(Retention).  The  location  is  outside  the 
boundary  of  the  Newberry  National 
Volcanic  Monument. 

Alternatives  to  be  considered  will 
include  the  no  action  alternative  plus 
action  alternatives  that  may  include  a 
modification  of  the  design  or  location  of 
the  proposed  site.  The  selected 
alternative  may  result  in  an  amendment 
to  the  LRMP  (Forest  Plan). 
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reviewer's  position  and  contentions 
( Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts  {City  of  Angoon 
V.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  Uie  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  January,  2001.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  South  Bend 
Weigh  and  Safety  Station. 

The  Forest  Service  is  the  lead  agency. 
Sally  Collins,  Forest  Supervisor,  is  the 
Responsible  Official.  The  Responsible 
Official  will  determine  which 
alternative  best  meets  the  purpose  and 
need  for  this  project  and  addresses  the 
key  issues  raised  about  this  project.  The 
decision  and  rationale  will  be 
documented  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
Part  215). 

Dated:  January  6,  2000. 
Rebecca  Heath, 

Deputy  Forest  Supervisor. 

|FR  Doc.  99-914  Filed  1-13-00:  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Councii 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Chattanooga,  Termessee, 
February  24-26,  2000.  The  purpose  of 
the  meeting  is  to  discuss  emerging 
issues  in  urban  and  community  forestry. 
DATES:  The  meeting  will  be  held 
February  24-26,  2000. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Chattanooga  Choo 
Choo,  1400  Market  Street,  Chattanooga. 
Tennessee.  Individuals  who  wish  to 
speak  at  the  meeting  or  to  propose 
agenda  items  must  send  their  names  and 
proposals  to  Suzanne  M.  del  Villar, 
Executive  Assistant,  National  Urban  and 
Community  Forestry  Advisory  Council, 
20628  Diane  Drive.  Sonora,  CA  95370. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff,  (209)  536-9201. 
SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  A  tour  of 
local  projects  will  be  held  on  February 
24  fi-om  8:30  a.m.  to  5:00  p.m.  Persons 
who  wish  to  bring  urban  and 
commiuiity  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Coimcil  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided,  and 
individuals  who  have  made  written 
requests  by  February  18  will  have  the 
opportunity  to  address  the  Council  at 
those  sessions.  Council  discussion  is 
limited  to  Forest  Service  staff  and 
Council  members. 

Dated:  January  7,  2000. 
Robin  L.  Thompson, 

Associate  Deputy  Chief,  State  and  Private 
Forestry. 

[PR  Doc:  00-891  Filed  1-13-00;  8:45  am] 
BILLING  CODE  3410-1 1-M 


COIMiMiTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  fi-om  procurement  list. 
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SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and.  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  February  14,  2000. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuemt  to 
41  U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otlierwise  indicated)  will  be  required  to 
prociu-e  the  commodities  and  services 
listed  below  from  nonpro^t  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
edtematives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  conunodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Commodities 

Paper  Holder  &  Micro  Note  Holder 
7510-00-NIB-0386  (Paper  Holder) 
751O-O0-NIB-0385  (Micro  Note  Holder) 

NPA:  The  Lighthouse  for  the  Blind,  Inc., 
Seattle-,  Washington 

Services 

Commissary  Shelf  Stocking.  Custodial  and 

Warehousing 
Hanscom  Air  Force  Base,  Massachusetts 
NPA:  Work,  Incorporated,  North  Quincy, 

Massachusetts 
Cutting  and  Assembly  of  FTESFB  System  for 

P-3  Aircraft 
1560-00-NSH-OOOl 
Department  of  the  Navy,  Fleet  and  Industrial 

Supply  Center,  Jacksonville,  Florida 
NPA:  Middle  Georgia  Easter  Seal  Society, 

Inc.,  Dublin,  Georgia 

Food  Service 

Marine  Corps  Base,  Messhall  #210802,  Camp 

Pendleton,  California 
NPA:  Job  Options,  Inc.,  San  Diego,  California 

Reprographics 

(GPO  Program  #C464-S) 

Department  of  Energy,  Washington,  DC 
NPA:  Sinai  Hospital  of  Baltimorg.(Vocational 
Services  Program),  Baltimore,  Maryland 

(GPO  Program  #C560-S) 

Department  of  Energy,  Washington,  DC 
NPA:  Alliance,  Inc.,  Baltimore,  Maryland 

Warehouse  Operation 

2031  Idorek  Street,  Building  783  S  and  T, 

McClellan  AFB,  California 
NPA:  PRIDE  Industries,  Roseville,  California 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Prociu-ement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Pen,  Twist  Action,  Blue  and  Black  Ink 

M.R.  040  (Black  Ink) 

M.R.  041  (Blufe  Ink) 
Bag,  Tote,  Canvas 

M.R.  511 

M.R.  512 

M.R.  513 
Sweatshirt  and  Sweatpants,  Private  Label 

M.R.  630  (Sweatshirt) 


M.R.  631  (Sweatpants) 

M.R.  632  (Sweatshirt) 

M.R.  633  (Sweatpants) 
Sweatshirt  and  Sweatpants,  Recruit,  USMC 

M.R.  640  (Sweatshirt) 

M.R.  641  (Sweatshirt) 

M.R.  642  (Sweatshirt) 

M.R.  643  (Sweatshirt) 

M.R.  644  (Sweatshirt) 

M.R.  645  (Sweatpants) 

M.R.  646  (Sweatpants) 

M.R.  647  (Sweatpants) 

M.R.  648  (Sweatpants) 

M.R.  649  (Sweatpants) 
Sweatsuit,  Recruit,  Marine  Corps 

M.R.  650  (Sweatshirt) 

M.R.  651  (Sweatshirt) 

M.R.  652  (Sweatshirt) 

M.R.  653  (Sweatshirt) 

M.R.  654  (Sweatshirt) 

M.R.  655  (Sweatpants) 

M.R.  656  (Sweatpants) 

M.R.  657  (Sweatpants) 

M.R.  658  (Sweatpants) 

M.R.  659  (Sweatpants) 
Desk,  Lap 

M.R.  750 
Mitt,  Barbecue 

M.R.  891 
Mop,  Stick,  Rayon  Head,  Wet 

M.R.  927 
Broom,  Fiber 

M.R.  952 
Broom,  Patio 

M.R.  954 
Aerosol  Paint,  Lacquer 

8010-00-598-5455 
Enamel,  Lacquer 

8010-00-13.3-5901 

8010-00-702-1053 

8010-00-181-7791 

8010-00-664-1914 

8010-00-851-5525         -- 
Aerosol  Paint,  Lacquer 

8010-00-958-8150 

8010-00-721-9750 

8010-00-721-9753 

8010-00-141-2951 

8010-00-883-5329 

8010-00-515-2487 

8010-00-965-2391 

8010-00-721-9749 

8010-00-721-9754  ' 

8010-00-721-9748 

8010-00-835-7215 

8010-00-965-2390 

8010-00-141-2958 

8010-00-079-2756 

8010-00-721-9746 

8010-00-721-9745 

8010-00-079-2754 

8010-00-958-8151 
Enamel 

8010-01-060-6461 

8010-00-935-7156 

8010-01-332-3735 

8010-01-336-5064 

8010-01-332-3740 

8010-01-331-6118 

8010-01-336-5065 

8010-01-333-1441 

8010-01-336-3979 

8010-01-336-5059 

8010-01-336-3977 

8010-01-336-5058 

8010-01-336-5060 
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8010-01-332- 3746 
8010-01-332-3738 
8010-01-332-3737 
8010-01-332-3741 
8010-01-332-3736 
8010-01-363-3374 
8010-01-363-3373 
Enamel.  Aerosol  Waterbase 
8010-01-350-  5259 
8010-01-350-  5256 
8010-O1-3.5O-  5258 
8010-01-350- t757 
8010-01-350-4749 
8010-01-350-5261 
8010-01-350-5253 
8010-01-350-4750 
8010-01-350-1751 
8010-01-350-1756 
8010-01-350-1758 
8010-01-350-1764 
8010-01-350-5246 
8010-01-350-5250 
8010-01-3.50-5252 
8010-01-3.50-5257 
8010-01-350-5260 
8010-01-350-1763 
8010-01-363-1631 
8010-01-363-1633 

Beverly  L.  Milki  lan, 

Executive  Directi  r. 

[FR  Doc.  00-934  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  63»  01-P 


COMMITTEE  TOR  PURCHASE  FROM 


PEOPLE  WHO 


SEVERELY  DISABLED 

Procurement  L[lst;  Additions  and 
Deletions 


AGENCY: 

People  Who 
Disabled. 


Comidittee  for  Purchase  From 
A|e  Blind  or  Severely 


Additions  to  and  deletions  from 
List. 


ACTION 

the  Procurement 


SUMMARY:  This 
Procurement 
services  to  be 
agencies  empli^y 
blind  or  have 
and  deletes 
commodities 
such  agencies. 
EFFECTIVE  DATEt 


action  adds  to  the 
a  commodity  and 
f  irnished  by  nonprofit 
ing  persons  who  are 

severe  disabilities, 
the  Procurement  List 
p  -eviously  furnished  by 


Lst; 


c  ther  I 


fron 


ADDRESSES: 
From  People 
Disabled 
1215  Jefferson 
Arlington,  Virj  i 
FOR  FURTHER 
Beverlv  Milkmhn 


SUPPLEMENTARY ' 

September  3, 
December  3, 
Purchase  From 
or  Severely 
(64  FR  48345 
of  proposed 
from  the 


ARE  BLIND  OR 


February  14.  2000. 
Cohimittee  for  Purchase 

Are  Blind  or  Severely 
Crvstal  Gateway  3,  Suite  310, 
Davis  Highway, 
nia  22202-4302. 


I^^0RMAT10N  CONTACT: 

(703) 603-7740. 
INFORMATION:  On 
Movember  15  and  19,  and 
1999,  the  Committee  for 
People  Who  Are  Blind 
Dibbled  published  notices 
1819,  63283  and  67842) 
additions  to  and  deletions 
Procu  rement  List: 


Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Candle.  Illuminating 
6260-00-161-4296 

Services 

Commissary  Shelf  Stocking,  Custodial, 

Receiving/Storage/Holding 
Portsmouth  Naval  Shipyard 
Portsmouth,  New  Hampshire 

Laundry  Service 

Seymour-Johnson  Air  Force  Base.  North 
Carolina 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  that  may  be 
exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  .  ■ 

Accordingly,  the  following 
commodities  are  hereby  deleted  fi-ora 
the  Procurement  List: 

Filter,  Air  Conditioning 

4130-00-870-8796 

4130-00-720-4143 

4130-00-542-4482 

4130-00-756-0978 

4130-00-541-3220 

4130-00-203-3318 

4130-00-959-4734 

4130-00-274-7800 

4130-00-249-0966 

4130-00-756-1840 

4130-00-203-3321 
Pen  Set.  Desk 

7520-00-106-9840 
Beverly  L.  Milkman, 

Executive  Director. 
[FR  Doc.  00-935  Filed  1-13-00;  8:45  ami 

BILUNG  CODE  6353-01-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting;  Notice 

DATE  AND  TIME:  January  19.  2000;  9:30 
a.m.-5  p.m. 

PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  SW.,  Washington, 
DC  20237. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
militar>'  international  broadcasting.  If 
necessary,  the  meeting  will  continue  the 
following  day,  January  20,  2000,  ft'om  8 
a.m.  to  12  noon.  They  will  address 
internal  procedural,  budgetary,  and 
personnel  issues,  as  well  as  sensitive 
foreign  policy  issues  relating  to 
potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
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secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosiu^  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c}{9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)) 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  John  Lindburg  at 
(202) 401-3736. 

Dated:  January  11,  2000. 
John  A.  Lindburg, 

Legal  Counsel  and  Acting  Executive  Director. 
[FR  Doc.  00-1016  Filed  1-11-00:  4:36  pm) 

BILUNG  CODE  8230-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  1-2000] 

Foreign-Trade  Zone  22 — Chicago,  IL; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Illinois  International  Port 
District,  grantee  of  FTZ  22,  requesting 
authority  to  expand  its  zone  in  the 
Chicago,  Illinois  area,  within  the 
Chicago  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January  4, 
2000. 

FTZ  22  was  approved  on  October  29, 
1975  (Board  Order  108,  40  FR  51242; 
11/4/75).  The  zone  was  expanded  in 
1987  (Board  Order  353,  52  FR  12217;  4/ 
15/87)  and  1992  (Board  Order  614,  57 
FR  61044  12/23/92).  It  currently 
consists  of  four  sites  in  the  Chicago, 
Illinois,  area: 

Site  1:  (19  acres)— within  the  Port's  2.250- 
acre  Lake  Calumet  Harbor  Terminal  facility; 

Site  2:  (578  acres) — industrial  park  at  One 
Diversatech  Drive  in  Manteno,  Illinois; 

Site  3:  (175,000  sq.  ft.) — warehouse  and 
open  storage  facility  located  within  the 
southern  portion  of  a  340.000  square  foot 
warehouse  complex  at  703  Foster  Avenue. 
Bensonville.  Illinois,  operated  by  Gotoh 
Distribution  Services.  Inc.  (expires  12/31/00); 
and 

Site  4:  (8  acres)  at  Gerry  Drive  and  Hansen 
Court  in  Wood  Dale,  Illinois,  6  miles  west  of 
O'Hare  International  Airport,  owned  and 
operated  by  Meiko  America,  Inc. 

The  applicant  is  now  requesting 
authority  to  expand  Site  3  to  include  the 


entire  Foster  Avenue  parcel  (8  acres) 
within  the  zone  project  on  a  permanent 
basis.  The  facility  will  continue  to  be 
operated  as  a  FTZ  public  warehouse 
facility  by  Gotoh  Distribution  Services, 
Inc. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by  case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  14,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  March  29,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director.  U.S.  Customs 

Service,  610  S.  Canal  Street,  Chicago, 

Illinois  60607 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

4008,  14th  &  Permsylvania  Avenue, 

NW.  Washington,  DC  20230 

Dated:  January  5,  2000. 
Dennis  Puccineiii, 
Acting  Executive  Secretary. 
[FR  Doc.  00-972  Filed  1-13-00;  8:45  am) 
BILUNQ  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.011100B] 

Submission  for  0MB  Review; 
Proposed  Infomation  Coiiection; 
Request  for  Comments 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Commercial  Harvesters  and 
Recreational  Party  and  Charter  Boat 
Socio-cultural  and  Economic  Data 
Collection  Pilot  Study. 

OMB  Approval  Number.  None. 

Agency  Form  Number.  None. 


Type  of  Request:  New  Collection. 

Burden  Hours:  793  hours. 

Number  of  Respondents:  323  (but 
multiple  responses). 

Average  Hours  Per  Response:  Ranges 
between  15  and  20  minutes  depending 
on  the  requirement. 

Needs  and  Uses:  This  information 
collection  will  request  social,  economic 
and  cultiiral  information  from  fishing 
enterprises  affected  by  the  management 
of  federal  commercial  fisheries  on  the 
east  coast.  This  pilot  study  will 
determine  the  best  and  most  efficient 
ways  to  collect  data  to  ensure  that 
national  goals,  objectives  and 
requirements  of  the  Magnuson-Stevens 
Act  are  met.  The  information  is  vital  in 
assessing  the  economic  and  social 
effects  of  fishery  management  decisions 
and  regulations  on  fishing  enterprises. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency.  Quarterly,  semi-annually. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5027,  14th  and  Constitution 
Avenue,  NW.  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  January  6,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  00-956  Filed  1-13-00;  8:45  am] 
BiLUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.010599B] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Seismic  Retrofit  of  the  Richmond-San 
Rafael  Bridge,  San  Francisco  Bay,  CA 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Notice 
incidental 


of  issuance  of  an 
harissment  authorization. 


SUMMARY:  In  ai  icordance  with  provisions 
of  the  Marine  1  Aammal  Protection  Act 
(MMPA)  as  an  ended,  notification  is 
hereby  given  t  lat  an  Incidental 
Harassment  Ai  ithorization  (IHA)  has 

the  California 
Department  of  Transportation 
(CALTRANS)  1  o  take  small  numbers  of 
seals  and  possibly 
ions,  by  harassment, 


Pacific  harbor 
California  sea 


incidental  to  s(!israic  retrofit 


construction  o 


the  Richmond-San 


Rafael  Bridge  (:he  Bridge),  San 

Francisco  Bay,  (the  Bay)  CA. 

DATES:  This  au  thorization  is  effective 

from  Septembtr  1,  2000,  through  August 

31,2001. 


ADDRESSES:  A 

and  an 

may  be  obtain(  d 

Wieting,  Chief 

Conservation 

Protected 

Fisheries 

Highway,  Si 

3225,  or  by  teli 

contacts  listed 


Service 


lv(r 


:opy  of  the  application 
Environmental  Assessment  (EA) 
by  writing  to  Donna 
Marine  Mammal 
ivision.  Office  of 
Resojurces,  National  Marine 
1315  East-West 
Spring,  MD  20910- 
phoning  one  of  the 
here. 


Reso  lUces, 


FOR  FURTHER 
Kenneth  R.  Ho 
Protected 
2055, or 
Regional  Offi 
SUPPLEMENTARV 


INFORMATION  CONTACT: 
lingshead.  Office  of 

NMFS,  (301)  713- 
Christina  Fahy,  Southwest 

NMFS,  (562)  980-4023. 
INFORMATION: 


ID  I 


Background 


tal  ing  I 


Sll 


nigic 


Section  1 
MMPA  (16  U.5 
the  Secretary 
upon  request 
intentional 
by  U.S.  citizen^ 
specified 
commercial  fi 
geographica 
are  made  and 
issued  or,  if  th^  s 
harassment,  a 
authorization 
for  review. 

Permission 
finds  that  the 
negligible  im 
stock(s)  and  w 
unmitigable 
availability  of 
subsistence 
permissible  m 
requirements 
monitoring  am  I 
takings  are  set 
"negligible 
as  "  ...an  impa 
specified 
reasonably  ex 
reasonably 


01(H)(5)(A)  and  (D)  of  the 
.C.  1361  etseq.)  directs 
Commerce  to  allow, 
1  he  incidental,  but  not 
of  marine  mammals 
who  engage  in  a 
activity  (other  than 

ing)  within  a  specified 
on  if  certain  findings 
^ither  regulations  are 
taking  is  limited  to 
notice  of  a  proposed 
provided  to  the  public 


im  )act 


activ  ty 


likdy 


t^ 
pict 


ac  verse : 


USJS 


I  lay  be  granted  if  NMFS 
ing  will  have  a 
on  the  species  or 
11  not  have  an 

impact  on  the 
he  species  or  stock(s)  for 

and  that  the 
iithods  of  taking  and 
{ ertaining  to  the 

reporting  of  such 
forth.  NMFS  has  defined 
in  50  CFR  216.103 
:t  resulting  from  the 
that  cannot  be 
I^ected  to,  and  is  not 

to,  adversely  affect  the 


species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  now  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  conunent  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  November  9,  1998,  NMFS  received 
an  application  from  CALTRANS, 
requesting  reauthorization  of  an  IHA 
issued  on  December  16,  1997  (62  FR 
6704,  December  23,  1997).  This 
authorization  would  be  for  the  possible 
harassment  of  small  numbers  of  Pacific 
harbor  seals  (Phoca  vitulina)  and 
possibly  some  California  sea  lions 
(Zalophus  californianus)  incidental  to 
seismic  retrofit  construction  of  the 
Bridge. 

The  Bridge  is  being  seismically 
retrofitted  to  withstand  a  futiare  severe 
earthquake.  Construction  is  scheduled 
to  extend  through  December  2003.  A 
detailed  description  of  the  work 
planned  is  contained  in  the  Final 
Natural  Environmental  Study/Biological 
Assessment  for  the  Richmond-San 
Rafael  Bridge  Seismic  Retrofit  Project. 
(CALTRANS,  1996).  Among  other 
things,  seismic  retrofit  work  will 
include  excavation  around  pier  bases, 
hydro-jet  cleaning,  installation  of  steel 
casings  around  the  piers  with  a  crane, 
installation  of  micro-piles,  and 
installation  of  precast  concrete  jackets. 
Foundation  construction  will  require 
approximately  2  months  per  pier,  with 
construction  occiuring  on  more  than 
one  pier  at  a  time.  In  addition  to  pier 
retrofit,  superstructure  construction  and 
tower  retrofit  work  will  also  be  carried 
out.  Because  seismic  retrofit 
construction  between  piers  52  and  57 
has  the  potential  to  distiu-b  harbor  seals 
hauled  out  on  Castro  Rocks,  a 
reauthorization  of  the  IHA  is  warranted. 


The  duration  for  the  seismic  retrofit  of 
foundation  and  towers  on  piers  52 
through  57,  which  did  not  take  place  as 
plaimed  during  1998,  will  be 
approximately  7  to  8  months. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  February  16,  1999  (64  FR 
7627),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  Comments 
were  received  from  two  environmental 
organizations,  two  research  scientists, 
and  one  Federal  agency. 

On  May  19,  1999,  CALTRANS 
requested  a  delay  in  the  issuance  of  the 
IHA  with  an  effective  date  of  September 
1, 1999.  On  July  7,  1999,  CALTRANS 
requested  a  modification  of  condition 
5(d)  that  was  contained  in  its  1997  IHA 
to  allow  pile  installation  during  the 
night  for  construction  of  the  Concrete 
Trestle  Section  (CTS)  of  the  Bridge, 
provided  the  noise  does  not  exceed  86 
dBA  at  the  edge  of  the  work  exclusion 
zone  at  Castro  Rocks.  NMFS  review  of 
this  request  is  also  contained  in  this 
section.  Finally,  in  December,  1999, 
CALTRANS  informed  NMFS  that  work 
on  the  Bridge  would  not  begin  until 
September,  2000. 

Comment  1:  Earthwatch  provided 
detailed  scientific  evidence  and 
information  that  the  stock  of  Pacific 
harbor  seals  {Phoca  vitulina  richardsii) 
should  be  considered  by  NMFS  as  a 
separate  population  stock,  including 
reduced  gene  flow  with  other 
populations,  and  geographic  and 
demographic  isolation. 

Response:  The  scientific  evidence  and 
information  provided  by  Earthwatch  has 
been  forwarded  to  NMFS  scientists  for 
review  and  evaluation.  If  experts  on 
harbor  seal  genetics  agree  that  the  data 
support  the  conclusion,  NMFS  will 
present  the  case  to  the  Pacific  Scientific 
Review  Group  before  revising  the  stock 
assessment  reports  to  change  Pacific 
harbor  seal  stock  structure. 

Comment  2:  Earth  Island  Institute 
(EII)/Earthlaw  letters  contend  that  the 
Boat  Exclusion  Zone  (BEZ),  which  is  a 
mitigation  requirement  in  the  prior  IHA, 
has  no  scientific  basis  and  does  little  to 
eliminate  seal  disturbance  due  to  boat 
traffic.  Scientific  information  from 
Bolinas  Lagoon  indicates  that  harbor 
seals  often  flush  into  the  water  when 
boats  or  other  craft  come  within  200  m 
(656.2  ft)  of  a  haulout  site,  and  using 
that  example,  Earthlaw  contends  that 
boats  will  come  close  enough  to  Castro 
Rocks  to  flush  harbor  seals 
approximately  95  percent  of  the  time. 
Data  summarized  by  EII  suggest  that  an 
exclusion  zone  of  200  m  (656.2  ft)  will 
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still  result  in  at  least  a  partial  flush  of 
seals  of  between  24  and  63  percent  of 
the  time. 

Response:  The  requirement  of  the 
MMPA  is  that,  through  mitigation, 
impacts  on  marine  mammals  be  reduced 
to  the  lowest  level  practicable;  it  is  not 
a  requirement  to  eliminate  those 
impacts.  The  1997  IHA  required  the 
northern  boundary  of  the  exclusion 
zone  to  be  located  76  m  (250  ft)  from  the 
most  northern  tip  of  Castro  Rocks  and 
the  southern  boundary  to  be  located  76 
m  (250  ft)  from  the  most  southern  tip  of 
Castro  Rocks.  The  eastern  boundary  was 
located  91  m  (300  ft)  from  the  most 
eastern  tip  of  Castro  Rocks  and  the 
western  boundary  was  located  91  m 
(300  ft)  fi-om  the  most  western  tip  of 
Castro  Rocks.  These  distances  were 
greater  than  initially  proposed  (see  62 
FR  46480,  September  3.  1997).  In 
actuality,  the  BEZ  is  a  rectangle  with 
minimum  distances  set  at  109  m  (357.6 
ft)  to  the  west  of  the  haulout  site.  182 
m  (597  ft)  to  the  east,  80  m  (262.5  ft)  to 
the  north  and  48  m  (157.5  ft)  to  the 
south. 

Data  collected  by  the  harbor  seal 
survey  team  at  Castro  Rocks  indicate 
that  watercraft  passing  within  100  m 
(328  ft)  of  the  haul-out  site  caused  at 
least  a  partial  flush  30  percent  of  the 
time.  Watercraft  passing  between  100 
and  200  m  (328  and  656.2  ft)  from  the 
rocks  caused  at  least  a  partial  flush  20 
percent  of  the  time.  Combined, 
watercraft  passing  within  200  m  (656.2 
ft)  of  the  rocks  caused  at  least  a  partial 
flush  27  percent  of  the  time.  While 
Earthlaw  references  Bolinas  Lagoon  to 
justify  a  minimum  BEZ  for  Castro 
Rocks,  harbor  seal  responses  to 
disturbance  vary  depending  upon 
location.  Bolinas  Lagoon  is  a  different 
situation  and  may  not  be  comparable  to 
Castro  Rocks  (Sarah  Allen,  pers 
commun.  to  the  harbor  seal  survey 
team).  For  example,  at  Castro  Rocks, 
harbor  seals  located  on  the  rocks  closest 
to  the  shipping  channel  to  the  west  of 
the  haulout  appear  to  have  habituated  to 
the  presence  of  boats  within  the 
channel.  However,  the  behavior  of  the 
watercraft,  in  conjunction  with  the 
distance,  often  dictates  whether  seals 
are  disturbed  (Green  and  Grigg,  1999; 
see  Suryan  and  Harvey,  1999). 

As  a  result  of  the  comment  however, 
NMFS  reviewed  the  dimensions  of  the 
BEZ  an4  determined  that  the  northern 
and  southern  boundaries  do  not 
conform  with  NMFS  guidelines  for 
California  that  boats  must  remain  at 
least  91  m  (300  ft)  from  seals  and 
sealions  that  are  on  land  or  rocks.  As  a 
result  the  northern  and  southern 
boundaries  of  the  BEZ  have  been 
extended  in  the  IHA  from  76  m  (250  ft) 


to  91  m  (300  ft).  Nevertheless,  it  should 
be  noted  neither  the  extension  of  the 
northern  edge  of  the  BEZ,  nor  the 
previous  BEZ  will  prohibit  work  boats 
from  accessing  the  Bridge  from  the 
north  side  for  scheduled  work  on  the 
Bridge. 

Comment  3:  The  IHA  requires  that  the 
BEZ  will  be  restricted  as  a  controlled 
access  area  and  will  be  marked  off  with 
buoys  and  warning  signs  for  the  entire 
year  (2-5(b)).  Although  construction 
activities  have  been  ongoing  for  many 
months  now,  no  warning  buoys  or  signs 
identifying  the  BEZ  have  been  installed. 
NMFS  should  ensure  that  buoys  and 
signs  are  in  place  before  it  issues  any 
new  IHA. 

Response:  According  to  CALTRANS, 
seismic  retrofit  construction  has  not 
begun  on  the  Richmond-San  Rafael 
Bridge.  Once  construction  begins,  the 
buoys  and  warning  signs  will  be 
installed  and  the  BEZ  will  become  a 
controlled  access  area  in  accordance 
with  the  IHA. 

Comment  4:  The  sources  of 
disturbance  and  the  distance  between 
the  haul-out  and  the  disturbance  event 
are  critical  pieces  of  information  since 
they  may  be  used  to  evaluate  the 
effectiveness  of  mitigation.  This 
information  should  be  recorded  and 
provided  in  the  weekly  reports.  In 
addition,  disturbance  events  caused  by 
workmen  should  not  be  grouped  with 
disturbance  caused  by  natural  events. 
Workman  distiubances  are  directly 
relevant  to  potential  future  impacts  and 
mitigation. 

Response:  Because  seismic  retrofit 
work  has  not  yet  begim  on  the  Bridge, 
the  instances  of  recorded  "other 
construction"  disturbances  (e.g.,  routine 
bridge  maintenance)  in  the  area  of  the 
haul  out  site  are  very  rare,  and  were 
therefore  combined  with  other 
miscellaneous  categories  for  the 
purposes  of  the  interim  report.  Once 
seismic  retrofit  work  begins,  the 
monitoring  protocol  will  enable 
CALTRANS  observers  to  distinguish 
between  disturbance  which  may  be 
caused  by  the  CALTRANS  retrofit 
construction,  and  those  due  to  all  other 
causes. 

Comment  5:  The  monitoring  program 
currently  makes  no  provision  for 
enforcing  noise  restrictions  contained  in 
the  IHA.  The  IHA  includes  a  year-round 
limit  on  construction  noise  of  86  dBA  at 
50  ft  (15  m)  between  9  p.m.  and  7  a.m. 
It  also  includes  an  unquantified  limit  on 
construction  noise  levels  for  24  hours 
per  day  in  the  vicinity  of  Castro  Rocks 
during  the  work  closure  period 
(pupping/molting  season).  The  limit  on 
construction  noise  levels  during  the 
pupping  season  needs  to  be  quantified 


by  NMFS.  hi  addition,  for  both  the 
nighttime  and  work  closure  noise 
restriction  periods,  noise  levels  should 
be  defined  in  term  of  dBA  at  the  haulout 
site. 

Response:  Because  NMFS  is  unaware 
of  any  single  noise  level  that  will  not 
result  in  adult  and/or  pup  harbor  seals 
remaining  on  the  beach  and  still  allow 
work  on  the  Bridge  to  proceed,  at  this 
time  NMFS  has  chosen  not  to  establish 
sound  pressure  level  (SPL)  limits  at  the 
Castro  Rocks  haulout  as  recommended 
by  Earthlaw.  NMFS  believes,  based  on 
information  collected  at  Vandenberg  Air 
Force  Base,  that  the  noise  level 
sufficient  for  harbor  seals  to  leave  the 
beach  is  around  80  dBA,  but  this  may 
depend  upon  the  type  of  noise, 
intensity,  and  duration,  which  could  be 
different  at  the  Bridge  from  that 
experienced  by  harbor  seals  at 
Vandenberg.  With  a  limit  of  86  dBA  at 
50  ft  (15  m)  for  work  on  the  Bridge 
between  9  p.m.  and  7  a.m.,  NMFS 
believes  that  noise  levels  have  been 
mitigated  to  the  greatest  extent 
practicable.  However,  NMFS  intends  to 
monitor  the  activity  at  the  Bridge  to 
ensure  that  86  dBA  is  the  lowest  level 
practicable.  NMFS  also  believes  that  the 
pupping  on  Castro  Rocks  during  the 
period  of  this  IHA  will  be  protected 
from  excessive  noise  levels  because 
work  on  the  Bridge  will  not  begin  imtil 
September,  2000,  and  proceed  from 
west  to  east.  CALTRANS  does  not 
expect  to  begin  retrofit  work  in  the 
vicinity  of  Castro  Rocks  until 
approximately  August,  2001.  This  date 
will  allow  CALTRANS*  biological 
observers  time  to  assess  impacts  from 
construction  on  harbor  seals  prior  to 
reaching  the  area  affecting  Castro  Rocks. 
NMFS  believes  that  the  noise  issue  is 
more  likely  to  be  relevant  in  any  IHA 
authorized  after  August  31,  2001,  when 
work  will  continue  on  the  portion  of  the 
Bridge  nearest  to  Castro  Rocks.  As  a 
result.  NMFS  believes  that  a 
reassessment  of  this  concern  should  be 
made  during  the  next  IHA  renewal. 

Contrary  to  the  statement,  NMFS 
enforces  mitigation  measures  contained 
in  IHAs.  Violations  of  IHAs  may  result 
in  suspension  or  revocation  of  the  MA; 
it  may  also  result  in  penalties  under  the 
MMPA.  However,  NMFS  does  not 
believe  that  biological  observers,  hired 
by  CALTRANS  and/or  NMFS.  should  be 
expected  to  monitor  compliance  with 
Federal  or  state  regulations  or  permits. 
Generally,  if  calibrated  sound 
monitoring  equipment  is  used  by  an 
observer(s)  in  order  to  quantify  the 
sound  pressure  level  as  seals  leave  the 
haulout.  then  that  data  could  later  be 
used  during  an  enforcement  proceeding. 
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in  the  Bay  is  insufficient  to  determine 
whether  harbor  seals  use  alternative 
haulout  sites  as  a  result  of  distiirbance 
at  Castro  Rocks.  EII  recommends  aerial 
counts,  conducted  three  times  per 
season,  over  the  entire  Bay  to  determine 
whether  seals  are  using  other  primary  or 
secondary  haul-out  sites  in  the  Bay  due 
to  disturbance  at  Castro  Rocks.  Unless 
all  haulout  sites  are  monitored, 
CALTRANS  will  not  be  able  to 
determine  whether  a  decline  in  numbers 
at  Castro  Rocks  due  to  Project 
disturbance  is  resulting  in  a  decline  in 
the  overall  harbor  seal  population  in  the 
Bay.  Given  the  budget  for  the  Project,  12 
aerial  svu^eys  per  year  will  not  be 
unduly  burdensome  or  prohibitively 
expensive,  and  will  provide  a  much 
better  understanding  of  Bay  harbor  seal 
movement  and  status,  as  well  as 
increased  general  knowledge  of  the 
species  (see  50  CFR  §  216.104)  - 
monitoring  should  increase  general 
knowledge  of  the  species). 

Response:  In  the  1997/1998  IHA, 
NMFS  required  CALTRANS  to  monitor 
harbor  seal  behavior  on  at  least  one 
additional  haulout.  CALTRANS 
established  monitoring  programs  on  two 
alternative  haulouts.  at  Yerba  Buena 
Island  and  Mowry  Slough.  Yerba  Buena 
Island  is  in  the  central  Bay,  Mowry 
Slough  is  in  the  southern  part  of  the 
Bay.  In  addition,  seal  biologists  are 
monitoring  the  haulout  at  Corte  Madera. 
Because  these  four  haulouts  have  the 
largest  populations  of  seals,  and  because 
other  haul-outs  cannot  contain  large 
numbers  of  seals,  if  seals  abandon 
Castro  Rocks,  it  is  likely  that  they  will 
haul  out  on  one  or  more  of  these  three 
haulouts. 

At  this  time,  NMFS  scientists  do  not 
believe  that  aerial  surveys  will  provide 
sufficient  scientific  information  on  the 
impacts  from  construction  at  the  Bridge 
to  warrant  the  expense.  Primarily,  aerial 
surveys  will  detect  only  that  portion  of 
the  harbor  seal  population  that  has 
hauled  out  at  the  time  of  the  overflight 
and  at  altitudes  necessary  to  avoid 
startling  seals  (1,000  ft  (305  m)),  pups 
would  not  be  detectable.  Secondly, 
without  additional  studies,  such  as  a 
mark-recapture  study,  aerial  surveys  are 
unlikely  to  detect  a  decline  in  harbor 
seal  numbers  due  to  a  potential  short- 
term  abandonment  of  Castro  Rocks. 
Finally,  while  aerial  surveys  would 
provide  information  on  the  current 
status  of  Bay  harbor  seals,  a  cause-and- 
effect  relationship  between  the 
construction  work  at  the  Bridge,  and  a 
decline  in  harbor  seals,  if  one  occurs, 
would  not  be  apparent. 

Comment  9:  Earthwatch  requests 
NMFS  to  provide  to  them  and  to  the 


public  copies  of  all  weekly,  interim,  and 
final  reports. 

Response:  CALTRANS  will  provide 
copies  of  reports  to  Earthwatch  or  an 
organization  chosen  by  Earthwatch  to 
obtain  these  reports. 

Comment  10:  The  monitoring  and 
reporting  program  adopted  in  the  prior 
IHA  and  proposed  for  the  renewal  does 
not  provide  any  feedback  mechanism 
for  corrective  action  where  the  Project 
activities  are  resulting  in  significant 
increased  disturbance  to  harbor  seals 
using  Castro  Rocks.  Such  a  corrective 
action  mechanism  is  critical  to  prevent 
the  permanent  loss  of  this  key  haulout 
site.  Once  harbor  seals  abandon  a  site, 
there  is  a  good  likelihood  that  they  will 
never  return  to  it. 

Accordingly,  the  IHA  should  contain 
a  defined  and  enforceable  procedure  to 
be  followed  whenever  the  weekly  data 
demonstrates  a  significant  reduction  in 
haulout  site  use  at  Castro  Rocks.  Once 
the  corrective  action  provision  is 
triggered,  Earthlaw  recommends  that 
operations  in  the  vicinity  of  Castro 
Rocks  be  temporarily  halted  for  a  period 
of  at  least  48  hours,  during  which  time 
survey  monitors.  NMFS  and  Caltrans 
review  the  data  to  determine  what  is 
causing  the  reduced  site  use  and 
develop  appropriate  mitigating 
measures.  Such  a  situation  could  occur 
at  any  time  of  the  year. 

Response:  NMFS  will  not  require 
CALTRANS  to  stop  work  if  seal 
disturbances  are  observed  because,  it 
has  been  informed,  certain  construction 
operations  caimot  be  stopped  in 
progress  without  jeopardizing  the 
struct\jural  integrity  of  the  Bridge.  In 
addition,  stopping  construction  will 
simply  extend  the  period  for  harbor  seal 
disturbance.  While  NMFS  does  not 
believe  that  harbor  seals  will 
permanently  abandon  Castro  Rocks 
since  disturbance  at  that  location  is 
already  frequent,  NMFS  does  recognize 
that  seismic  retrofit  on  the  portion  of  the 
Bridge  closest  to  Castro  Rocks  is  likely 
to  result  in  frequent  flushing  of  seals  off 
the  Rocks,  and  possibly  short-term 
abandonment.  This  period  may  last  7- 
8  months  (the  period  estimated  for 
retrofit  construction)  or  longer.  In  part 
because  of  the  limited  6-month  work 
period,  CALTRANS  expects  this  work 
will  take  2  years.  With  nighttime  noise 
restrictions,  NMFS  believes  that  seals 
will  be  able  to  remain  in  the  vici9ity  of 
Castro  Rocks  and  haul-out  during  this 
quieter  time  period.  If  seals  fail  to  haul 
out  at  night,  and  do  not  appear  to  be 
utilizing  other  nearby  haulouts,  NMFS 
will  meet  with  CALTRANS  staff  and 
marine  mammal  observers  to  determine 
whether  additional  mitigation  measures 
are  practicable.  Because  any  new 
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mitigation  measures  imposed  through 
the  IHA  would  be  on  am  emergency 
basis  for  the  protection  of  harbor  seals, 
advance  notice  and  comment  will  not  be 
provided. 

NMFS  does  not  anticipate  long-tenn 
abandonment  of  Castro  Rocks  as 
existing  traffic  noise  from  the  Bridge, 
commercial  activities  at  the  Chevron 
Long  Wharf,  and  considerable 
recreational  boating  and  conmiercial 
shipping  that  currently  occur  within  the 
area  have  not  caused  long-term 
abandonment.  However,  if  long-term 
abandonment  were  to  occiu-  at  Castro 
Rocks,  which  is  the  haulout  location  for 
approximately  25  percent  of  the  Bay 
harbor  seals,  this  should  not  result  in 
more  than  a  negligible  impact  on  either 
Bay  harbor  seals,  or  on  the  Pacific 
harbor  seal  stock  itself.  These  animals 
are  likely  to  either  haul-out  at  other  Bay 
haulouts  or  leave  the  Bay.  As  a  result, 
NMFS  does  not  expect  the  incidental 
harassment  of  harbor  seals  from 
construction  activities  at  the  Bridge  to 
have  more  than  a  negligible  impact  on 
the  Pacific  Coast  harbor  seal  stock. 

Furthermore,  if  any  unauthorized 
marine  mammal  taking  (e.g.,  serious 
injury  or  morteility)  occurs  as  a  result  of 
seismic  reteofit  construction  activities, 
CALTRANS  will  be  subject  to  the 
penalties  of  the  MMPA  and  NMFS  will 
reevaluate  the  appropriateness  of  the 
IHA  before  CALTRANS  reapplies  for  a 
new  IHA  next  year,  based  on  required 
reports  (see  Reporting  section). 
Comment  11:  In  its  May  19,  1999,  letter 
CALTRANS  requested  that  the  IHA 
reauthorization  be  delayed  until 
September,  1999. 

Response:  NMFS  noted  that  in  its 
November,  1998  IHA  application  that 
CALTRANS'  work  schedule  did  not 
include  seismic  retrofit  work  on  the 
Bridge  imtil  the  summer  of  1999.  In  its 

May  19,  1999,  letter  CALTRANS 
noted  that  work  would  not  begin  until 
February,  2000.  That  was  later  amended 
to  September,  2000.  Because 
construction  work  would  not  begin 
prior  to  this  time,  and  work  would 
progress  from  the  west  to  east,  marine 
mammals  would  not  be  subject  to 
incidental  harassment  prior  to  that 
month  and  therefore,  an  IHA  is 
unnecessary  prior  to  that  time.  As  a 
resuh,  NMFS  has  made  the  IHA 
effective  for  1  year  commencing  on 
September  1,  2000.  It  should  be  noted 
that  this  effective  date  in  no  way 
amends  the  February  15  through  July  31 
work  restrictions  on  work  in  the  water 
and  on  retrofit  work  on  the  Bridge 
between  piers  52  through  57;  instead,  it 
authorizes  the  incidental  harassment  of 
harbor  seals  and  California  sea  lions 


while  work  proceeds  on  other  portions 
of  the  Bridge. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  the  Bay  ecosystem 
and  its  associated  marine  mammals  can 
be  found  in  the  CALTRANS  application 
(CALTRANS  1997)  and  CALTRANS 
(1996). 

Castro  Rocks  are  a  small  chain  of 
rocky  islands  located  next  to  the  Bridge 
and  approximately  1500  ft  (460  m)  north 
of  the  Chevron  Long  Wharf.  They 
extend  in  a  southwesterly  direction  for 
approximately  800  ft  (240  m)  from  pier 
55.  The  rocks  start  at  about  55  ft  (17  m) 
from  pier  55  and  end  at  approximately 
250  ft  (76  m)  from  pier  53.  The  chain  of 
rocks  is  exposed  during  low  tides  and 
inundated  diuing  high  tide. 

Marine  Mammals 

General  information  on  harbor  seals 
and  other  marine  mammal  species 
found  in  Central  California  waters  can 
be  found  in  Barlow  et  al.  (1995).  The 
marine  mammals  likely  to  be  found  in 
the  Bridge  area  are  limited  to  the 
California  sea  lion  and  harbor  seal. 

The  California  sea  lion  primarily  uses 
the  Central  San  Francisco  Bay  area  to 
feed.  California  sea  lions  are 
periodically  observed  at  Castro  Rocks. 
No  pupping  or  regular  haulouts  occur  in 
the  project  area. 

The  harbor  seal  is  the  only  marine 
mammal  species  expected  to  be  found 
in  the  Bridge  area.  A  detailed 
description  of  harbor  seeds  was  provided 
in  the  1997  notification  of  proposed 
authorization  (62  FR  46480,  September 
3, 1997)  and  is  not  repeated  here. 
Corrections  and  clarifications  to  the 
proposed  authorization  were  provided 
in  the  notice  of  EHA  issuance  (62  FR 
67045,  December  23, 1997). 

Potential  Effects  on  Marine  Mammals 

The  impact  to  the  harbor  seals  and 
California  sea  lions  is  expected  to  be 
disturbance  by  the  presence  of  workers, 
construction  noise,  and  construction 
vessel  traffic.  Disturbance  from  these 
activities  is  expected  to  have  a  short- 
term  negligible  impact  to  a  small 
number  of  harbor  seals  and  sea  lions. 
These  disturbances  will  be  reduced  to 
the  lowest  level  practicable  by 
implementation  of  the  proposed  work 
restrictions  and  mitigation  measures 
(see  Mitigation). 

During  the  work  period,  harbor  seal 
and,  on  rare  occasions,  California  sea 
lion  incidental  harassment  is  expected 
to  occur  on  a  daily  basis  upon  initiation 
of  the  retrofit  work.  If  harbor  seals  no 
longer  perceive  construction  noise  and 
activity  as  being  threatening,  they  are 


likely  to  resiome  their  regular  hauUng 
out  behavior.  The  number  of  seals 
disturbed  will  vary  daily  depending 
upon  tidal  elevations.  It  is  expected  that 
distiirbance  to  harbor  seals  during  peak 
periods  of  abundance  will  not  occur 
since  construction  activities  will  not 
take  place  within  the  restricted  work 
area  during  the  peak  period  (see 
Mitigation). 

Whether  California  sea  hons  will  react 
to  construction  noise  and  move  away 
from  the  rocks  during  construction 
activities  is  unknown.  Sea  lions  are 
generally  thought  to  be  more  tolerant  of 
human  activities  than  harbor  seals  and 
are,  therefore,  likely  to  be  less  affected. 

Potential  Effects  on  Habitat 

Short-term  impacts  of  the  activities 
are  expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  Castro 
Recks  haul  out  site  while  work  is  in 
progress  or  until  seals  acclimate  to  the 
disturt>anc&  This  will  not  likely  result 
in  any  permanent  redvction  in  the 
number  of  seals  at  Castro  Rocks.  The 
abandonment  of  Castro  Rocks  as  a 
harbor  seal  haul  out  and  rookery  is  not 
anticipated  since  existing  traffic  noise 
frt)m  the  Bridge,  commercial  activities  at 
the  Chevron  Long  Wharf  used  for  off- 
loading crude  oil,  and  considerable 
reo'eational  boating  and  commercial 
shipping  that  currently  occur  within  the 
area  have  not  caused  long-term 
abandonment.  In  addition,  mitigation 
measures  and  proposed  work 
restrictions  are  designed  to  preclude 
abandonment. 

Therefore,  as  described  in  detail  in 
CALTRANS  (1996),  other  than  the 
potential  short-term  abandonment  by 
harbor  seals  of  part  or  all  of  Castro 
Rocks  during  retrofit  construction,  no 
impact  on  the  habitat  or  food  sources  of 
marine  mammals  are  likely  from  this 
construction  project. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  general  noise  will  be 
implemented  by  CALTRANS  as  part  of 
their  activity.  Genereil  restrictions 
include:  writh  the  exception  of  the  CTS. 
no  piles  will  be  driven  (i.e.,  no 
repetitive  pounding  of  piles)  on  the 
Bridge  between  9  p.m.  and  7  a.m.;  an 
imposition  of  a  construction  noise  limit 
of  86  dBA  at  50  ft  (15  m)  between  9  p.m. 
and  7  a.m.;  and,  a  limitation  on 
construction  noise  levels  for  24  hrs/day 
in  the  vicinity  of  Castro  Rocks  during 
the  pupping/molting  restriction  period. 

To  minimize  potential  harassment  of 
marine  mammals,  NMFS  proposes  to 
require  CALTRANS  to  comply  with  the 
following  mitigation  measures:  (1)  A 
February  15  through  July  31  restriction 
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Monitoring 

NMFS  will  refcuire  CALTRANS  to 
monitor  the  imp  act  of  seismic  retrofit 
construction  activities  on  harbor  seals  at 
Castro  Rocks.  W  onitoring  will  be 
conducted  by  oi  le  or  more  NMFS- 
approved  monitars.  CALTRANS  is  to 
I  one  additional  harbor 
seal  haulout  wit  lin  San  Francisco  Bay 
to  evaluate  whe  her  harbor  seals  use 

ng-out  areas  as  a  result 
of  seismic  retroft  disturbance  at  Castro 
Rocks. 

The  monitorii  ig  protocol  will  be 
Work  Period  Phase 
(August  1  throu  ;h  February  14)  and  the 
Closure  Period  1  'base  (February  15 
through  July  31  .  During  the  Work 
Period  Phase  an  i  Closure  Period  Phase, 
the  monitor(s)  w  ill  conduct  observations 
of  seal  behavior  at  least  3  days/week  for 
approximately  c  ne  tidal  cycle  each  day 
at  Castro  Rocks.  The  following  data  will 
be  recorded:  (1)  Mumber  of  seals  and  sea 
lions  on  site:  (2)  date;  (3)  time;  (4)  tidal 
height;  (5)  numl  er  of  adults,  subadults. 
and  pups:  (6)  ni  mber  of  individuals 
with  red  pelage;  (7)  number  of  females 
and  males;  (8)  n  amber  of  molting  seals; 
and  (9)  details  a  "  any  observed 
disturbances.  Concurrently,  the 
monitor(s)  will  i  ecord  general 
construction  ad  ivity,  location,  duration, 


and  noise  levels.  At  least  2  nights/week, 
the  monitor  will  conduct  a  harbor  seal 
census  after  midnight  at  Castro  Rocks. 
In  addition,  during  the  Work  Period 
Phase  and  prior  to  any  construction 
between  piers  52  and  57,  inclusive,  the 
monitor(s)  will  conduct  baseline 
observations  of  seal  behavior  at  Castro 
Rocks  and  at  the  alternative  site(s)  once 
a  day  for  a  period  of  5  consecutive  days 
immediately  before  the  initiation  of 
construction  in  the  area  to  establish  pre- 
construction  behavioral  patterns.  During 
the  Work  Period  and  Closure  Period 
Phases,  the  monitor(s)  will  conduct 
observations  of  sesil  behavior,  and 
collect  appropriate  data,  at  the 
alternative  Bay  harbor  seal  haulout  at 
least  3  days/week  (Work  Period)  and  2 
days/week  (Closure  Period),  during  a 
low  tide. 

In  addition,  NMFS  proposes  to 
require  that,  immediately  following  the 
completion  of  the  seismic  retrofit 
construction  of  the  Bridge,  the 
monitor(s)  will  conduct  observations  of 
seal  behavior,  at  Castro  Rocks,  at  least 
5  days/week  for  approximately  1  tidal 
cycle  (high  tide  to  high  tide)  each  day, 
for  one  week/month  during  the  months 
of  April,  July,  October,  and  January.  At 
least  2  nights/week  during  this  same 
period,  the  monitor  will  conduct  an 
additional  harbor  seal  census  after 
midnight. 

Reporting 

CALTRANS  will  provide  weekly 
reports  to  the  Southwest  Regional 
Administrator  (Regional  Administrator), 
NMFS,  including  a  summary  of  the 
previous  week's  monitoring  activities 
and  an  estimate  of  the  number  of  harbor 
seals  that  may  have  been  disturbed  as  a 
result  of  seismic  retrofit  construction 
activities.  These  reports  will  provide 
dates,  time,  tidal  height,  maximum 
number  of  harbor  seals  ashore,  number 
of  adults,  sub-adults  and  pups,  number 
of  females/males,  number  of  redcoats, 
and  any  observed  disturbances.  A 
description  of  retrofit  activities  at  the 
time  of  observation  and  any  sound 
pressure  levels  measurements  made  at 
the  haulout  will  also  be  provided.  A 
draft  interim  report  must  be  submitted 
to  NMFS  by  April  30,  2001. 

Because  seismic  retrofit  activities  are 
expected  to  continue  beyond  the  date  of 
expiration  of  this  IHA  (presumably 
under  a  new  IHA),  a  draft  final  report 
must  be  submitted  to  the  Regional 
Administrator  within  90  days  after  the 
expiration  of  this  IHA.  A  final  report 
must  be  submitted  to  the  Regional 
Administrator  within  30  days  after 
receiving  comments  from  the  Regional 
Administrator  on  the  draft  final  report. 
If  no  comments  are  received  fi-om 


NMFS,  the  draft  final  report  will  be 
considered  to  be  the  final  report. 

CALTRANS  will  provide  NMFS  with 
a  follow-up  report  on  the  post- 
construction  monitoring  activities 
within  18  months  of  project  completion 
in  order  to  evaluate  whether  haul-out 
patterns  are  similar  to  the  pre-retrofit 
haul-out  patterns  at  Castro  Rocks. 

National  Environmental  Policy  Act 

NMFS  prepared  an  EA  in  1997  that 
concluded  that  the  impacts  of 
CALTRANS'  seismic  retrofit 
construction  of  the  Bridge  will  not  have 
a  significant  impact  on  the  human 
environment.  A  copy  of  that  EA,  which 
includes  the  Finding  of  No  Significant 
Impact  is  available  upon  request  (see 
ADDRESSES). 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  the  seismic  retrofit 
construction  of  the  Bridge,  as  described 
in  this  document,  should  result,  at 
worst,  in  the  temporary  modification  in 
behavior  by  harbor  seals  and,  possibly, 
by  some  California  sea  lions.  While 
behavioral  modifications,  including 
temporarily  vacating  the  haul-out,  may 
be  made  by  these  species  to  avoid  the 
resultant  visual  and  acoustic 
disturbance,  this  action  is  expected  to 
have  a  negligible  impact  on  the  animals. 
In  addition,  no  take  by  injury  and/or 
death  is  anticipated,  and  harassment 
takes  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned  above. 

Since  NMFS  is  assured  that  the  taking 
will  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA)  of  small  numbers  of  Pacific 
harbor  seals  and,  possibly,  of  California 
sea  lions,  would  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses,  and  would  result  in 
the  least  practicable  impact  on  the 
stocks,  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D) 
have  been  met  and  the  authorization  can 
be  issued. 

Authorization 

For  the  above  reasons,  NMFS  has 
issued  an  IHA  for  a  1-year  period 
beginning  September  1,  2000,^or  the 
incidental  harassment  of  harbor  seals 
and  California  sea  lions  by  the  seismic 
retrofit  of  the  Richmond-San  Rafael 
Bridge,  San  Francisco  Bay,  California, 
provided  the  above  mentioned 
mitigation,  monitoring  and  reporting 
requirements  mentioned  earlier  are 
incorporated. 
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Dated:  January  8,  2000. 
Donald  R.  Knowles, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-953  Filed  1-13-00;  8:45  am] 

BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011100A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Capacity  Committee.  Recommendations 
from  the  Committee  will  be  brought  to 
the  full  Council  for  formal  consideration 
and  action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
February  2,  2000,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Rhode  Island  Department  of 
Environmental  Management  Foundry 
Offices.  235  Promenade  Street,  4*  Floor, 
Room  C,  Providence,  Rhode  Island; 
telephone:  (401)  222-6605  ext.  2412. 
FOR  RJRTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director, 
telephone:  (978)  465-04922. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  will  continue  its  exploration 
of  fishing  capacity  issues.  The 
Committee  will  begin  to  review 
available  information  that  may  indicate 
the  status  of  capacity  in  New  England 
fisheries.  Committee  members  will  also 
begin  to  prioritize  the  problems  caused 
by  excess  capacity  in  New  England 
fisheries,  and  will  begin  to  identify 
possible  solutions  to  identified 
problems.  The  Committee  will  also 
review  the  number  of  permits  held  by 
vessels  in  order  to  characterize  the 
amount  of  flexibility  that  fishermen 
have  to  move  between  fisheries. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 


Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard,  New  England  Fishery 
Management  Council,  50  Water  Street, 
Newburyport,  Massachusetts  01950: 
telephone:  (978)  465-0492  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  January  11,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-954  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010400B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1229,  1231): 
issuance  of  modifications  to  existing 
permits  (895,  900,  946,  1193, 1213). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement: 

NMFS  has  received  scientific  research 
permit  applications  from  Northern 
Wasco  County  People's  Utility  District 
at  The  Dalles^  OR  (NWCPUD)(1229),  and 
Dr.  Llewellyn  M.  Ehrhart,  of  the 
University  of  Central  Florida  (LME- 
UCF)  (1231);  and  NMFS  has  issued 
modifications  to  scientific  research  and/ 
or  enhancement  permits  to:  U.S.  Army 
Corps  of  Engineers,  Walla  Walla  District 
at  Walla  Walla,  WA  (COE)(895). 
Northwest  Fisheries  Science  Center, 
National  Marine  Fisheries  Service  at 
Seattle,  WA  (NWFSC)(900,  946,  1213), 
and  the  Fish  Passage  Center  at  Portland, 
OR  (FPC)(1193). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  either  of  the  new 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  no 
later  than  5:00pm  eastern  standard  time 
on  February  14,  2000. 
ADDRESSES:  Written  comments  on  either 
of  the  new  applications  should  be  sent 


to  the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  The  applications  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

For  permits  895.  900.  946, 1193. 1213, 
and  1229:  Protected  Resources  Division, 
F/NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland.  OR  97232-2737  (ph:  503- 
230-5400,  fax:  503-230-5435). 

For  permit  1231:  Office  of  Protected 
Resources.  Endangered  Species 
Division,  F/PR3,  1315  East- West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401,  fax:  301-713-0376). 

Documents  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources.  F/PR3,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  permit  1231:  Terri  )ordan.  Silver 
Spring,  MD  (ph:  301-713-1401.  fax: 
301-713-0376.  e-mail: 
Terri.Jordan@noaa.gov). 

For  permits  900.  946,  1193,  and  1229: 
Leslie  Schaeffer,  Portland,  OR  (ph:  503- 
230-5433,  fax:  503-230-5435,  e-mail: 
Leslie.Schaeffer@noaa.gov). 

For  permits  895  and  1213:  Robert 
Koch,  Portland,  OR  (ph:  503-230-5424, 
fax:  503-230-5435,  e-mail: 
Robert.Koch@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governii^  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
sununaries  are  those  of  the  applicant 


and  do  not  nee  jssarily  reflect  the  views 
ofNMFS. 
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volitional  return  to  the  river.  Indirect 
mortalities  are  requested  as  part  of  this 
research. 

LME-UCF  (1231)  requests  a  5-year 
permit  to  authorize  takes  of  green, 
hawksbill,  Kemp's  ridley,  leatherback, 
and  loggerhead  turtles  while  conducting 
research  on  habitat  and  turtle  biology. 
The  Recovery  Plan  for  the  U.S. 
Population  of  Atlantic  Green  Turtle 
states  that  the  foremost  problem  in 
management  and  conservation  of  sea 
turtles  is  the  lack  of  basic  biological 
information.  This  study  proposes  to 
capture  turtles  living  in  the  Indian  River 
Lagoon  Estuary  of  central  Florida  in 
Brevard  and  Indian  River  counties.  The 
data  provided  by  the  study  will  include 
information  regarding  habitat 
requirements,  seasonal  distribution  and 
abundance,  movement  and  growth, 
feeding  preferences,  sex  distribution 
and  the  prevalence  and  severity  of 
fibropapilloma. 

Permit  Modifications  Issued 

Notice  was  published  on  September 
10,  1999  (64  FR  49165),  that  COE 
applied  for  a  modification  to 
enhancement  permit  895.  Permit  895 
authorizes  COE  aimual  takes  of  ESA- 
listed  juvenile  salmonids  associated 
with  transporting  juvenile  anadromous 
fish  around  mainstem  dams  and 
reservoirs  on  the  Snake  and  Columbia 
Rivers.  The  purpose  of  the  Juvenile  Fish 
Transportation  Program  (JFTP)  is  to 
increase  juvenile  fish  survival  over  the 
alternative  of  in-river  passage,  given 
current  in-river  migratory  conditions. 
Permit  895  also  authorizes  COE  an 
annual  take  of  ESA-listed  adult  fish 
associated  with  fallbacks  at  the  juvenile 
fish  transportation  facilities. 
Modification  6  to  permit  895  was  issued 
on  December  22,  1999,  and  authorizes 
an  increase  in  the  annual  take  of 
juvenile,  naturally  produced  SnR 
spring/summer  chinook  salmon 
associated  with  the  JFTP.  The  increase 
in  take  is  needed  because  em  unusually 
large  number  of  wild  juvenile  spring/ 
summer  chinook  salmon  smolts 
survived  the  1997/98  winter  (due  to 
very  favorable  rearing  conditions),  have 
been  migrating  out  of  the  Snake  River, 
and  have  been  collected  and  transported 
at  COE  projects.  In  addition,  COE  has 
reported  that  an  unknown  proportion  of 
hatchery-produced  chinook  salmon, 
many  of  them  non-listed  fish,  are  not 
marked  and  cannot  be  distinguished 
from  naturally  produced  smolts;  all 
unmarked  fish  are  classified  as  "wild" 
at  the  dams.  The  increased  take  of 
threatened,  naturally  produced  SnR 
spring/summer  chinook  salmon  is  valid 
for  the  duration  of  permit  895.  In 
addition,  as  part  of  modification  6, 


permit  895  has  been  extended  for  1  year. 
Permit  895  was  due  to  expire  on 
December  31,  1999.  The  1-year 
extension  is  necessary  to  allow  COE  to 
continue  the  JFTP,  a  mitigation  measure 
recommended  by  the  Reinitiation  of 
Consultation  on  1994-1998  Operation  of 
th»  Federal  Columbia  River  Power 
System  (FCRPS)  and  Juvenile 
Transportation  Program  in  1995  and 
Future  Years  Biological  Opinion  issued 
on  March  2,  1995  and  the  1998 
supplement  to  that  Opinion,  while 
NMFS  reinitiates  ESA  Section  7 
consultation  on  the  long-term 
management  strategy  for  the  FCRPS. 
Once  the  new  consultation  is 
completed,  NMFS  will  be  able  to  advise 
COE  on  the  need  to  apply  for  a  new 
permit,  and  the  need  for  any  additional 
information  or  requirements,  to  conduct 
the  JFTP  beyond  2000.  Permit  895  will 
now  expire  on  December  31,  2000. 
Modification  6  to  permit  895  is  valid  for 
the  duration  of  the  permit,  which 
expires  on  December  31,  2000. 

Notice  was  published  on 
April  21,  1999  (64  FR  19515),  that 
NWFSC  applied  for  a  modification  to 
scientific  research  permit  900. 
Modification  7  to  permit  900  was  issued 
on  December  22,  1999,  and  authorizes 
an  increase  in  the  annual  take  of 
juvenile,  naturally  produced  and 
artificially  propagated  SnR  spring/ 
summer  chinook  salmon;  juvenile  SnR 
fall  chinook  salmon;  and  juvenile, 
naturally  produced  and  artificially 
propagated  UCR  steelhead  to  validate 
previously  collected  survival  data  at  64 
percent  and  30  percent  spill  volume 
scenarios  at  The  Dalles  Dam. 
Modification  7  also  authorizes  annual 
takes  of  juvenile,  naturally  produced 
and  artificially  propagated  UCR  spring 
chinook  salmon  associated  with  the 
research.  An  associated  increase  in  ESA- 
listed  juvenile  fish  indirect  mortalities 
is  also  authorized.  Modification  7  to 
permit  900  is  valid  for  the  duration  of 
the  permit,  which  expires  on 
December  31,  2000. 

Notice  was  published  on 
April  21,  1999  (64  FR  19515),  that 
NWFSC  applied  for  a  modification  to 
scientific  research  permit  946. 
Modification  6  to  permit  946  was  issued 
on  December  22,  1999,  and  authorizes 
an  increase  in  the  annual  take  of 
juvenile,  naturally  produced  and 
artificially  propagated  SnR  spring/ 
summer  chinook  salmon  and  juvenile, 
natiu'ally  produced  and  artificially 
propagated  UCR  steelhead  due  to 
improvements  in  sampling  equipment 
that  are  designed  to  speed  passage  of 
fish  through  a  passive  PIT  tag  detection 
system  and  reduce  potential  impacts 
from  passage  through  the  apparatus. 
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Increased  take  is  also  requested  due  to 
the  revised  estimate  for  the  number  of 
fish  thought  to  be  available  in  the 
estuary  in  1999.  Modification  6  also 
authorizes  annual  takes  of  juvenile, 
naturally  produced  and  artificially 
propagated  UCR  spring  chinook  salmon 
associated  with  the  research.  An 
associated  increase  in  ESA-listed 
juvenile  fish  indirect  mortalities  is  also 
authorized.  Modification  6  to  permit 
946  is  valid  for  the  duration  of  the 
permit,  which  expires  on 
December  31,  2000. 

Notice  was  published  on 
April  21,  1999  (64  FR  19515),  that  FPC 
applied  for  a  modification  to  scientific 
research  permit  1193.  Modification  1  to 
permit  1193  was  issued  on  December 
22,  1999,  and  authorizes  an  increase  in 
annual  takes  of  juvenile,  naturally 
produced  and  artificially  propagated 
SnR  spring/summer  chinook  salmon 
associated  with  FPC's  Smolt  Monitoring 
Program.  The  increased  annual  take  is 
needed  because  a  larger  than  anticipated 
outmigration  run  is  estimated  in  1999. 
An  associated  increase  in  ESA-listed 
juvenile  fish  indirect  mortalities  is  also 
authorized.  Also  for  modification  1,  FPC 
is  authorized  annual  takes  of  juvenile, 
naturally  produced  and  artificially 
propagated  UCR  spring  chinook  salmon. 
Modification  1  to  permit  1193  is  valid 
for  the  duration  of  the  permit,  which 
expires  on  December  31,  2003. 

Notice  was  published  on 
June  24,  1999  (64  FR  33827),  that 
NWFSC  applied  for  a  modification  to 
scientific  research  permit  1213. 
Modification^  1  to  permit  1213  was 
issued  on  December  22,  1999,  and 
authorizes  NWFSC  an  increased  take  of 
juvenile  SnR  sockeye  salmon,  juvenile, 
naturally  produced  and  artificially 
propagated  SnR  spring/summer  chinook 
salmon;  juvenile  SnR  fall  chinook 
salmon;  and  juvenile,  naturally 
produced  and  artificially  propagated 
UCR  steelhead  associated  with 
additional  testing  at  McNary  Dam  under 
study  4.  Modification  1  also  authorizes 
NWFSC  takes  of  juvenile,  naturally 
produced  and  artificially  propagated 
UCR  spring  chinook  salmon  associated 
with  the  research.  An  associated 
mortality  of  juvenile,  naturally 
produced  and  artificially  propagated 
UCR  spring  chinook  salmon  is  also 
authorized.  Modification  1  to  permit 
1213  is  valid  for  the  duration  of  the 
permit,  which  expires  on 
December  31,  2000. 


Dated:  January  7,  2000. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  00-952  Filed  1-13-O0;  8:45  am) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  )anuary  10,  2000. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-955  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  3S10-22-F 


[I.D.  121599B] 


Marine  Mammais;  File  No.  782-1532-00    DEPARTMENT  OF  DEFENSE 


AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory  (NMML),  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way,  NE,  BIN  C15700,  Bldg.  1. 
Seattle,  WA  98115-0070  [PI:  Dr. 
Thomas  Loughlin]  has  been  issued  a 
permit  to  take  Steller  sea  lions 
[Eumetopjas  jubatus].  Northern  fur  seals 
(Callorhinus  ursinus),  and  harbor  seals 
(Phoca  vitulina  richardsi)  and  for 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
November  2, 1999,  notice  was  published 
in  the  Federal  Register  (64  FR  59163) 
that  a  request  for  a  scientific  research 
permit  to  take  had  been  submitted  by 
the  above-named  organization.  The 
requested  permit  has  been  issued  imder 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-226),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 


Department  of  the  Army 

Notice  of  intent  to  Prepare  an 
Environmentai  Assessment  for  the 
National  Parle  Seminary  Historic 
District,  Forest  Glen  Annex,  Walter 
Reed  Army  Medical  Center 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  On  June  3. 1997,  the  Army 
published  a  Notice  of  Intent  (NOI)  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  reuse  of  the 
National  Park  Seminary  Historic  District 
(NPSHD).  A  public  scoping  meeting  was 
held  on  July  14,  1997.  The  proposed  EIS 
was  intended  to  analyze  a  broad  range 
of  Army  reuse  alternatives  for  the  site; 
however,  the  Army  no  longer  needs  to 
use  the  NPSHD  site  and  now  proposes 
to  declare  the  property  excess.  Under 
the  Federal  Property  and  Administrative 
Services  Act  and  its  accompanying 
regulations,  the  General  Services 
Administration  (GSA)  is  responsible  for 
the  disposal  of  excess  federal  property. 
The  Army's  proposed  excessing  action 
will  begin  the  disposal  process  by 
providing  notice  to  GSA  that  the 
property  is  excess  to  the  Army's  needs. 

Tnerefore,  the  Army  proposes  to 
report  the  property  as  excess  to  GSA,  in 
accordance  with  Army  Regulation  405- 
90  ("Disposal  of  Real  Estate,"  dated  May 
10,  1985)  and  federal  property  law. 
Accordingly,  this  notice  is  to  inform  the 
public  that  the  EIS  for  Army  reuse  of  the 
NPSHD  has  been  discontinued  and  that 
the  Army  is  now  preparing  an 
Environmental  Assessment  (EA)  for  the 
proposed  excessing  action.  Should  the 
property  be  declared  excess  by  the 
Army,  tlien  GSA  (as  the  property 
disposal  agent)  will  be  responsible  for 
evaluating  the  potential  environmental 
impacts  associated  with  disposal  and 
reuse. 

ADDRESSES:  Address  comments  to  Ms. 
Beverly  Chidel,  Public  Affairs  Office, 
Walter  Reed  Medical  Center,  6825  16th 
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Street,  NW.  W^hington.  DC  20307- 
5001. 


FOR  FURTHER 

Beverly  Chidel 
(202)  782-7177lor 
beverlv.chidel^na 


INFORMATION  CONTACT: 
Public  Affairs  Officer,  at 
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will  evaluate  the  potential 
environmental  effects  of  disposal  and 
reuse  only  as  indirect  and  cumulative 
effects  of  the  Army's  excessing  action. 
As  noted,  if  the  property  is  declared 
excess,  GSA  will  market  and  dispose  of 
the  NPSHD  and  will  consider  any 
relevant  disposal  alternatives  and  their 
potential  impacts,  in  compliance  with 
the  requirements  of  the  National 
Environmental  Policy  Act,  as  a  part  of 
its  subsequent  disposal  action.  Public 
comments  are  welcome  at  any  time 
during  preparation  of  the  EA.  Public 
information  meetings  were  held  (May  1 1 
and  Oct.  28,  1999),  while  the  EA  was 
being  prepared  and  were  announced  in 
the  "Washington  Post,"  the 
"Washington  Times,"  and  the 
"Montgomery  Journal"  newspapers. 
Copies  of  the  EA  will  be  made  available 
for  public  review  and  a  public  notice 
will  be  published  in  these  same 
newspapers  to  advise  the  public  of  the 
availability  of  the  EA. 

Dated:  January  10,  2000. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety,  and  Occupational 
Health)  OASA  (I&E). 
(FR  Doc.  00-913  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  3710-O8-M 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  00-10;  Human 
Genome  Program — Ethical,  Legal,  and 
Social  Implications 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  in 
support  of  the  Ethical,  Legal,  and  Social 
Implications  (ELSI)  subprogram  of  the 
Human  Genome  Program  (HGP). 
Applications  should  focus  on  issues  of 
(1)  genetics  and  the  workplace,  (2) 
storage  of  genetic  information  and  tissue 
samples,  (3)  education,  or  (4)  complex 
or  multigenic  traits.  The  HGP  is  a 
coordinated,  multidisciplinary,  directed 
research  effort  aimed  at  obtaining  a 
detailed  understemding  of  the  human 
genome  at  the  molecular  level.  This 
particular  research  notice  invites 
research  grants  that  address  ethical, 
legal,  and  social  implications  from  the 
use  of  information  and  knowledge 
resulting  from  the  HGP. 
DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 


preapplication.  All  preapplications, 
referencing  Program  Notice  00-10, 
should  be  received  by  4:30  p.m.,  E.S.T., 
February  17,  2000.  Early  submissions 
are  encouraged.  A  response  discussing 
the  potential  program  relevtmce  and 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
communicated  within  20  days  of 
receipt. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  April  6,  2000,  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  Fiscal 
Year  2000. 

ADDRESSES:  Preapplications,  referencing 
Program  Notice  00-10,  should  be  sent 
to:  Dr.  Daniel  W.  Drell,  Office  of 
Biological  and  Environmental  Research, 
SC-72,  19901  Germantown  Road, 
Germantown,  MD  20874-1290. 

Formal  applications,  referencing 
Progiam  Notice  00-10,  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  OO- 
10.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  or  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell,  Office  of  Biological  and 
Environmental  Research,  SC-72,  Office 
of  Science,  U.S.  Department  of  Energy, 
19901  Germantowm  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
6488  or  E-mail: 

daniel.drell@science.doe.gov.  The  full 
text  of  Program  Notice  00-10  is 
available  via  the  Internet  using  the 
following  web  site  address:  http:// 
virww.sc.doe.gov/production/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
encourages  the  submission  of 
applications  that  will  address,  analyze, 
or  anticipate  ELSI  issues  associated  with 
human  genome  research  in  four  broad 
areas: 

I.  Genetics  and  the  Workplace 

Research  is  encouraged  on  the  uses, 
impacts,  implications  of,  and  privacy  of 
genetic  information  in  the  workplace.  A 
particular  emphasis  of  this  solicitation 
is  screening  and  monitoring  programs 
that  involve  the  collection  and 
evaluation  of  genetic  information. 
Research  is  also  encouraged  on  the  use 
of  the  workplace  as  a  research  venue. 
Research  could  explore  historical 
experiences,  current  practices, 
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international  practices,  the  economics 
of,  and  lessons  learned  as  they  pertain 
to  the  collection  and  use  of  worker 
genetic  information.  Research  can 
include  issues  arising  from  the  creation, 
use,  maintenance,  privacy  and 
disclosure  of  genetic  information 
obtained  in  workplace  settings  that  can 
include,  but  is  not  limited  to, 
workplaces  at  which  DOE  activities  are 
taking  place  or  have  in  the  past. 

n.  Storage  of  Information  and  Samples 

Research  is  encouraged  on  access  to, 
and  protection  of  genetic  information 
stored  in  databases  (especially 
computerized  databases),  or  obtained 
from  stored  human  tissue  or  sample 
archives.  Research  can  explore  threats 
to,  issues  surroimding,  and  protection  of 
the  confidentiality  of  genetic  data  in 
databanks  and  databases,  ways  to 
anonymize  existing  or  new  genetic 
records  and  samples,  to  assess  the 
economics  of  genetic  data  collection, 
and  to  explore  the  intellectual  property 
protection  of  genetic  information  and 
genome  research  tools,  technologies, 
and  resources. 

ni.  Education 

Research  is  encouraged  to  disseminate 
relevant  educational  materials  in  any 
appropriate  medium  that  will  enhance 
understanding  of  the  ethical,  legal,  and 
social  aspects  of  the  HGP  among  the 
public  or  specified  groups.  A  particular 
interest  of  this  solicitation  is  the 
provision  of  innovative  and  novel 
materials  to  Institutional  Review  Boards 
(IRB)  and  Ethics  Boards  that  review 
protocols  involving  the  gathering  of 
genetic  information  or  from  gflnome 
investigators  who  work  with  human 
subjects  or  materials  from  which  human 
genetic  information  can  be  obtained. 
Educational  efforts  should  not  target 
specific  groups  that  have  afready  been 
the  subject  of  peist  ELSI  awards  (for 
further  information  about  past  awards 
under  previous  ELSI  solicitations,  see 
http://vvrww.oml.gov/hgmis/resource/ 
elsi.html#doe.) 

IV.  Complex  or  Multigenic  Traits 

Research  is  encouraged  that  addresses 
the  ethical,  legal,  and  societal 
implications  of  advances  in  the 
scientific  understanding  of  complex  or 
multi-genic  characteristics  and 
conditions,  gene-environment 
interactions  that  result  in  diseases  or 
disease  susceptibilities,  and  human 
polymorphisms.  In  particular,  the  DOE 
is  interested  in  studies  that  explore  the 
novel  issues  raised  by  research  on 
complex  conditions.  Such  conditions 
may  include,  but  are  not  limited  to, 
behavioral  conditions,  diseases  of  aging. 


vulnerability  to  substance  abuse, 
susceptibility  to  workplace  exposure 
hazards,  or  other  common  conditions 
with  a  partial  genetic  basis.  In  addition, 
research  is  encouraged  on  the  responses 
of  institutions  (e.g.,  courts,  employers, 
companies  or  company  health  officers, 
schools,  etc.,  including  Federal 
Agencies)  that  must  deal  with  "genetic 
uncertainty,"  e.g.,  uncertainty  about  the 
significance  of  results  of  screening  for 
susceptibility  genes,  uncertainty  about 
the  role  of  yet-undefined  environmental 
influences,  and  uncertainty  about  the 
implications  of  different  alleles  at 
highly  polymorphic  genes  when  those 
alleles  are  not  fiilly  characterized. 

All  applications  should  demonstrate 
knowledge  of  the  relevant  literature,  any 
related  completed  activities,  and  should 
include  detailed  plans  for  the  gathering 
and  analysis  of  factual  information  and 
the  associated  ethical,  legal,  and  social 
implications.  All  applications  should 
include,  where  appropriate,  detailed 
discussion  of  human  subjects  protection 
issues,  e.g.,  storage  of,  manipuilation  of, 
and  access  to  data.  Provisions  to  ensure 
the  inclusion  of  women,  minorities,  and 
potentially  disabled  individuals  must  be 
described,  unless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail.  All  proposed  research 
applications  should  address  the  issue  of 
efficient  dissemination  of  results  to  the 
widest  appropriate  audience  as  well  as 
a  time  line  for  their  production  and 
dissemination.  In  the  absence  of 
■  tangible  products,  rigorous  assessments 
must  be  included  to  facilitate  evaluation 
of  progress.  All  applications  should 
include  letters  of  agreement  to 
collaborate  from  potential  collaborators; 
these  letters  should  specify  the 
contributions  the  collaborators  intend  to 
make  if  the  application  is  accepted  and 
funded. 

If  an  educational  effort  for  a  specific 
group  is  proposed,  the  value  to  the 
Human  Genome  Program  of  that  group 
or  community  should  be  explained  in 
detail.  In  addition,  the  DOE  encourages 
applications  for  the  support  of  novel 
and  innovative  conferences  focusing  on 
the  concerns  addressed  in  this  notice, 
e.g.,  privacy  and  access  to  research 
materials,  workplace  uses  of  genetic 
information,  education  of  targeted 
groups  such  as  IRBs  and  investigators, 
and  susceptibility/sensitivity  genes,  and 
polymorphisms.  Educational  and 
conference  applications  should 
demonstrate  awareness  of  the  relevant 
literature,  include  detailed  plans  for  the 
accomplishment  of  project  goals,  and 
clearly  describe  the  outcome  or 
"deliverables"  from  the  activity.  For 
conference  applications,  a  detailed  and 
largely  complete  roster  of  speakers  is 


necessary.  Educational  and  conference 
applications  must  also  demonstrate 
awareness  of  the  need  to  reach  the 
widest  appropriate  audience,  and  not  be 
focused  exclusively  on  a  local 
community  or  group.  For  all 
conferences  supported  under  this 
notice,  a  smnmary  report  is  requfred 
following  the  conference.  In 
applications  that  propose  the 
production  of  educational  materials,  the 
DOE  requests  that  samples  of  previous 
similar  work  by  the  producers  and 
writers  be  submitted  along  with  the 
application.  In  applications  for  the 
support  of  educational  activities,  the 
DOE  requires  inclusion  of  a  plan  for 
assessment  of  the  effectiveness  of  the 
proposed  activities. 

DOE  does  not  encourage  applications 
dealing  with  issues  consequent  to  the 
initiation  or  implementation  of  genetic 
testing  protocols.  Also,  DOE  does  not 
encourage  survey-based  research,  unless 
a  compelling  case  is  made  that  this 
methodology  is  critical  to  address  an 
issue  of  uncommon  significance.  DOE 
generally  discourages  applications  for 
local  efforts  (e.g.,  college  or  school 
curricula  that  will  not  be  widely 
disseminated)  and  requests  detailed 
justification  of  the  need  for  external 
support,  beyond  normal  departmental 
and  college  resources,  evidence  of 
commitment  from  the  parent 
department  or  college,  and  a 
dissemination  plan.  Applications  for  the 
writing  of  scholarly  publications  or 
books  should  include  justifications  for 
the  relevance  of  the  publications  or 
book  to  the  goals  of  the  Himian  Genome 
Project  as  well  as  discussion  of  the 
estimated  readership  and  impact.  DOE 
ordinarily  will  not  provide  unlimited 
support  for  a  funded  program  and  thus 
strongly  encourages  the  inclusion  of 
plans  for  transition  to  self-sustaining 
status. 

The  dissemination  of  materials  and 
research  data  in  a  timely  manner  is 
essential  for  progress  toward  the  goals  of 
the  DOE  Hiunan  Genome  Program.  The 
OBER  requires  the  timely  sharing  of 
resources  and  data.  Applicants  should, 
in  their  applications,  discuss  their  plans 
for  disseminating  research  results  and 
materials  that  may  include,  where 
appropriate,  publication  in  the  open 
literature,  wide-scale  mailings,  etc. 
Once  OBER  and  the  applicant  have 
agreed  upon  a  distribution  plan,  it  will 
become  part  of  the  award  conditions. 
Funds  to  defray  the  costs  of 
disseminating  results  and  materials  are 
allowable:  however,  such  requests  must 
be  sufficiently  detailed  and  adequately 
justified.  Applicants  should  alst) 
provide  time  lines  projecting  progress 
toward  achieving  proposed  goals. 
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sharing  and/or  consortia  wherever 
feasible.  Additional  information  on 
collaboration  is  available  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
that  is  available  via  the  Internet  at: 
http://www.sc.doe.gov/production/ 
grants/Colab.html. 

Preapplications 

A  brief  preapplication  should  be 
submitted.  The  preapplication  should 
identify,  on  the  cover  sheet,  the 
institution,  Principal  Investigator  name, 
address,  telephone,  fax  and  E-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preapplication  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  DOE's  Human 
Genome  Program.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  application. 
Please  note  that  notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Applications  will  be  subjected  to  a 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's  Personnel 
and  Adequacy  of  Proposed  Resources, 

4.  Reasonableness  and  Appropriateness 
of  the  Proposed  Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non- federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 


grants/grants. html.  DOE  is  imder  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  DOE  policy  requires  that 
potential  applicants  adhere  to  10  CFR 
part  745  "Protection  of  Human 
Subjects",  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the  . 
Federal  Register. 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.1lfb)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
World  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/  ' 
rdna-apr98.pdf,  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  nimiber  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  on  January  7, 
2000. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
(FR  Doc.  00-957  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  6450-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP99-579-000  and  CP99-580- 
000] 

Southern  LNG  Inc.;  Notice  of 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  Elba 
island  Terminal  Recommissioning 
Project 

January  10.  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Conmiission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  facilities  proposed  by 
Southern  LNG  Inc.  (Southern  LNG)  in 
the  above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
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The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  facilities 
by  Southern  LNG.  The  project  involves 
returning  to  active  service  Southern 
LNG's  existing,  certificated  liquefied 
natural  gas  (LNG)  marine  import 
terminal  near  Savannah,  Georgia  (Elba 
Island  Terminal).  The  existing 
authorized  facilities  at  the  Elba  Island 
Terminal  include  the  following: 

•  LNG  unloading  facilities,  including 
marine  berth,  pier,  and  arms  for 
unloading  LNG  from  vessels; 

•  LNG  storage  facilities,  including 
three  double-wall  storage  tanks,  each 
with  the  capacity  of  400,000  barrels  (4 
billion  cubic  feet  vaporized  equivalent); 

•  LNG  sendout  facilities,  including 
pumps  and  vaporizers  with  a  maximum 
capacity  of  540  million  cubic  feet  per 
day; 

•  Boil-off  compressors; 

•  Pressure  relief,  vent,  and  disposal 
systems; 

•  Spill  containment  facilities, 
including  a  400.000-barrel  capacity 
main  spill  containment  for  each  LNG 
storage  tank;  and 

•  Fire  water  system  sourced  from  a 
fresh-water  pond  and  river  water. 

The  storage  and  vaporization  facilities 
would  not  be  significantly  altered, 
replaced  or  relocated.  The  storage  and 
throughput  capacity  of  the  facilities 
would  remain  the  same  as  originally 
placed  in  service  in  1978.  The 
recommissioning  work  will  include  the 
following: 

•  Install  suction  drum  level  control 
and  minimum  flow  piping; 

•  Replace  two  LNG  pumps; 

•  Install  LNG  recirculation  piping; 

•  Install  an  additional  boil-off 
compressor  {1,000-horsepower); 

•  Install  LNG  tank  level,  density  and 
temperature  gauges; 

•  Upgrade  fire  protection  system; 

•  Upgrade  hazard  detection  system; 

•  Install  intrusion  detection  system; 

•  Renew  dredging  of  berthing  area 
and  turning  basin; 

•  Increase  dredged  material  basin 
capacity; 

•  Modify  power  distribution 
switchgear  to  allow  parallel  operation 
with  utility  (under  consideration);  and 

•  Install  distributed  control  and  data 
acquisition  system. 

The  proposed  improvements  would 
bring  the  facilities  into  compliance  with 
applicable  current  code  requirements 
and  would  update  the  safety,  security, 
operability  and  reliability  of  the 
termined. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  open-access  service 
to  shippers  desiring  to  contract  for 


receipt,  storage,  and  vaporization  of 
LNG  and  delivery  of  vaporized  LNG  at 
the  existing  point  of  interconnect  with 
the  interstate  pipeline  of  Southern 
Natural  Gas  Company.  The  Elba  Island 
Terminal  has  an  average  design  natiu^al 
gas  sendout  rate  of  322  million  standard 
cubic  feet  per  day  (MMSCFD),  with  a 
maximum  capacity  of  540  MMSCFD. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Secretary,  Federal  Energy  Regulator^' 
Commission,  888  First  St.,  NE,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  Nos.  CP99-579- 
000  and  CP99-588-000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  11,  2000. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
later  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  later 
intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 


{www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  fi-om  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  fi-om  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  00-931  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  an  Application 
for  a  New  License 

lanuan-  7,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

h.  Project  No.:  2177. 

c.  Date  Filed:  December  21,  1999. 

d.  Submitted  By:  Georgia  Power 
Company — current  licensee. 

e.  Name  of  Project:  Middle 
Chattahoochee  Hydroelectric  Project. 

f.  Location:  On  the  Chattahoochee 
River,  near  the  cities  of  Columbus, 
Phenix  City  and  Smith's,  in  Harris  and 
Muscogee  Counties,  Georgia,  and 
Chambers,  Lee,  and  Russell  Coimties, 
Alabama. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  George  Martin. 
Georgia  Power  Company,  241  Ralph 
McGill  Boulevard  NE,  Atlanta,  GA 
30308  (404) 506-1357. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  (202)  219- 
2778,  or  Ron  McKitrick, 
ronald.mckitrick@ferc.fed. us,  (770)  452- 
3778  regarding  the  alternative  licensing 
procedures. 

j.  Effective  date  of  current  license: 
January  1,  1955. 

k.  Expiration  date  of  current  license: 
December  31,2004. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  three 
developments: 

The  Goat  Rock  Development  consists 
of  the  following  existing  facilities:  (1)  A 


2388 


75-foot-high 
an  overflow  spi 
surmounted 
flashboards;  (2) 
acre  Goat  Rock 
pool  elevation  o 
powerhouse,  in 
containing  six 
total  installed 
and  (4)  other  a 

The  Oliver 
the  following 
70-foot-high 
a  gated  spillwa 
mile-long,  2,1 
reservoir  at  a 
337  feet  msl:  (3) 
with  the  dam,  c 


confcrete  dam  comprised  of 

I  way  section 
wit  \  4-foot-high 

he  6-mile-long,  1,050- 

iTBservoir  at  a  normal 

404  feet  msl:  (3)  a 

t  igral  with  the  dam, 

g(  inerating  units  with  a 

ca  pacity  of  26.000  kW. 


Olio 


generating  units 
capacity  of  60 
appiulenances. 

The  North 
consists  of  the 
facilities:  (1)  a 
masonry  dam 
spillway  section 
foot-high  ~ 
North  Highland 
pool  elevation  c 
powerhouse,  in 
containing  four 
total  installed 
and  (4)  other 

m.  Each  appli 
and  any  co 
must  be  filed  w 
least  24  months 
of  the  existing  1 
for  license  for 
by  December  31 
Linwood  A 


p  )urtenances. 
De  /elopment  consists  of 
facilities:  (1)  A 
conjcrete  dam  comprised  of 
y  section;  (2)  the  8.5- 
Lake  Oliver 
notmal  pool  elevation  of 
a  powerhouse,  integral 
(intaining  four 
with  a  total  installed 
kW.  and  (4)  other 


Acting  Secretary. 
(FR  Doc.  00-927 
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ccmpns 


Highlands  Development 
f(  llowing  existing 
-foot-high  concrete 

sed  of  an  overflow 
surmounted  with  3.5- 
flashb^ards;  (2)  the  131-acre 
reservoir  at  a  normal 
■  269  feet  msl;  (3)  a 
tBgral  with  the  dam, 
jenerating  units  with  a 
ci  pacity  of  29,600  kW, 
ap  jurtenances. 
i  :ation  for  a  new  license 
mpet  ng  license  applications 
i  th  the  Commission  at 
prior  to  the  expiration 
I  cense.  All  applications 
tHis  project  must  be  filed 
2002. 


Wats(  in,  Jr., 


iled  1-13-00;  8:45  am] 


ENVIRONMENIJAL  PROTECTION 
AGENCY 

[FRL-652a-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Part  B 
Permit  Application,  Permit 
Modifications,  And  Special  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  coin 
Paperwork  Redi  i 
3501  etseq.),  thi 
that  the  followi  ig 
Collection  Reqiest 
forwarded  to  th  ? 
and  Budget  (Oh  [B) 
approval:  Part  E 


pliance  with  the 
ction  Act  (44  U.S.C. 
s  document  announces 
Information 
(ICR)  has  been 
Office  of  Management 

for  review  and 
Permit  Application, 


Permit  Modifications,  and  Special 
Permits.  OMB  No.  2050-0009,  expires 
on  March  31.  2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1573.06.  For  technical  questions 
about  the  ICR  contact  David  Eberly  at 
(703)  308-8645. 
SUPPLEMENTARY  INFORMATION: 

Title:  Part  B  Permit  Application, 
Permit  Modifications,  and  Special 
Permits.  OMB  Control  No.  2050-0009, 
EPA  ICR  No.  1573.06,  expiring  on 
March  31,  2000.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Section  3005  of  Subtitle  C  of 
RCRA  requires  treatment,  storage  or 
disposal  (TSD)  facilities  to  obtain  a 
permit.  To  obtain  the  permit,  the  TSD 
must  submit  an  application  describing 
the  facility's  operation.  There  are  two 
parts  to  the  RCRA  permit  application — 
part  A  and  part  B.  Part  A  defines  the 
processes  to  be  used  for  treatment, 
storage,  and  disposal  of  hazardous 
wastes;  the  design  capacity  of  such 
processes;  and  the  specific  hazardous 
wastes  to  be  handled  at  the  facility.  Part 
B  requires  detailed  site  specific 
information  such  as  geologic, 
hydrologic,  and  engineering  data.  In  the 
event  that  permit  modifications  are 
proposed  by  the  applicant  or  EPA, 
modifications  must  conform  to  the 
requirements  under  sections  3004  and 
3005. 

This  ICR  provides  a  comprehensive 
discussion  of  the  requirements  for 
owner/operators  of  TSDFs  submitting 
applications  for  a  part  B  permit  or 
permit  modification.  The  information 
collections  contained  in  this  ICR  are 
divided  into  three  sections: 
demonstrations  and  exemptions  from 
requirements  (40  CFR  part  264). 
contents  of  the  part  B  application  (40 
CFR  part  270),  and  permit  modifications 
and  special  permits  (40  CFR  part  270). 

EPA  needs  the  information  for 
demonstrations  and  exemptions  from 
requirements  to  evaluate  the  accuracy 
and  completeness  of  petitions  for 
exemptions  submitted  by  owner/ 
operators.  These  requirements  insure 
that  only  facilities  fully  protective  of 
human  health  and  the  environment  are 
granted  exemptions,  and  contribute  to 


EPA's  goal  of  preventing  contamination 
of  the  environment  from  hazardous 
waste  treatment,  storage,  and  disposal 
practices. 

EPA  needs  the  information  for 
contents  of  the  part  B  Application  to 
evaluate  the  accuracy  and  completeness 
of  the  claims  made  in  the  petitions  for 
exemptions  submitted  by  owner/ 
operators.  These  requirements 
contribute  to  EPA's  goal  of  ensuring  that 
hazardous  waste  management  facilities 
are  closed  in  a  manner  fully  protective 
of  human  health  and  the  environment. 

EPA  needs  the  information  for  Permit 
Application  to  comprehensively 
evaluate  the  potential  risk  posed  by 
facilities  seeking  permits.  This 
information  aids  EPA  in  meeting  its  goal 
of  ascertaining  and  minimizing  risks  to 
human  health  and  the  environment 
from  hazardous  waste  management 
facilities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
23,  1999  (64  FR  39986);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  307  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  aiid  utilize 
technology  euid  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners /operators  of  facilities  that  treat, 
store  or  disposes  of  regulated  wastes. 

Estimated  Number  of  Respondents: 
579. 

Frequency  of  Response:  occasional. 

Estimated  Total  Annual  Hour  Burden: 
177,543  hours. 


\ 
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Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden: 
$48,341,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1573.06  and 
OMB  Control  No.  2050-0009  in  any 
correspondence . 
Ms.  Sandy  Farmer,  U.S.  Enviroimiental 

Protection  Agency,  Office  of 

Environmental  Information, 

Collection  Strategies  Division  (2822), 

1200  Pennsylvania  Avenue,  NW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  January  5.  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-961  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6249-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
www.epa.gov/oeca/ofa.  An  explanation 
of  the  ratings  assigned  to  draft 
environmental  impact  statements  (EISs) 
was  published  in  FR  dated  April  09, 
1999  (64  FR  17362). 

Draft  EISs 

ERP  No.  D-NPS-J61 102-00,  EIS  No. 
990340,  Winter  Use  Plan,  Yellowstone 
and  Grand  Teton  National  Parks  and 
John  D.  Rockefeller  Jr.  Memorial 
Parkway,  Implementation,  Fremont 
County,  ID;  Gallatin  and  Park  Counties, 
MT;  and  Park  and  Teton  Counties,  WY. 

Summary:  EPA  expressed 
environmental  objections  with  the 
preferred  alternative  because  of  adverse 
impacts  from  off-highway  vehicle 
emissions  likely  to  result  in 
noncompliance  with  air  quality 


standards.  EPA  recommends  that  the 
selected  alternative  assure  compliance 
with  air  quality  standards.  Rating  E02. 

ERP  No.  D-COE-K36129-CA,  EIS  No. 
990367,  San  Timoteo  Creek  Reach  3B 
Flood  Control  Project,  Flood  Protection, 
Construction,  Operation  and 
Maintenance,  San  Bernardino  County, 
CA. 

Summary:  EPA  expressed  objections 
to  the  preferred  project  alternative  based 
on  significant  impacts  to  waters  of  the 
US,  including  wetlands,  and  deficient 
analyses  of  impacts  and  mitigation 
measures  related  to  waters  and 
biological  resources.  EPA  also 
determined  that  the  DEIS's  Preferred 
Alternative  is  not  consistent  with  the 
Section  404  (B)(1)  guidelines  of  the 
CWA.  EPA  recommended  modification 
of  the  alternatives  in  the  FEIS.  Rating 
E02. 

ERP  No.  D-IBR-H39007-00,  EIS  No. 
990375,  Republican  River  Basin  Long- 
Term  Water  Supply  Contract  Renewals 
for  Five  Irrigation  Districts,  Frenchman- 
Cambridge,  Frenchman  Valley  and 
Bostwick  Irrigation  District  in  Nebraska 
and  Bostwick  No.  2  and  Almena 
Irrigation  Districts  in  Kansas,  NB  and 
KS. 

Summary:  EPA  raised  significant 
issues  regarding  depletions  of  water 
resources,  species  extripation,  pending 
water  quality  standards,  and  competing 
water  interests.  Rating  EC2. 

ERP  No.  D-UAF-E11046-FL,  EIS  No. 
990390,  Tyndall  Air  Force  Base, 
Implementation,  Proposed  Conversion 
of  Two  F-15  Fight  Squadrons  to  F-22 
Fighter  Squadron,  FL. 

Summary:  The  conversion  of  two 
fighter  squadrons  of  F-15  to  F-22 
aircraft  at  Tyndall  AFB  does  not  appear 
to  pose  significant  and/or  long-term 
adverse  Aivironmental  consequences. 
Rating  LO. 

ERP  No.  D-AFS-G65074-TX,  EIS  No. 
990395,  Texas  Slowdown  Reforestation 
Project,  Implementation,  National 
Forests  and  Grasslands  in  Texas, 
Angeline  and  Sabine  National  Forests. 
San  Augustine  and  Shelby  Counties, 
TX. 

Summary:  EPA  has  no  objection  to  the 
preferred  action  as  described  in  the 
Draft  EIS.  Rating  LO. 

ERP  No.  D-HUD-K80040-CA,  EIS  No. 
990403,  City  of  Monterey  Park  Project, 
Construction  and  Operation  of  the 
Monterey  Park  Towne  Plaza,  North  of 
the  Pomona  Freeway  and  west 
Paramount  Boulevard,  Los  Angeles 
County,  CA. 

Summary:  EPA  expressed  support  for 
the  proposed  project  to  the  extent  that 
it  is  consistent  with  and  does  not  in  any 
way  hinder  EPA's  ongoing  and  long 
term  Superfund  response  actions  at  the 


Operating  Industries  Inc.  (Oil) 
Superfund  Site.  Rating  LO. 

ERP  No.  D-DOE-K22004-CA,  EIS  No. 
990410.  National  Ignition  Facility 
Project  Specific  Analysis,  Construction 
and  Operation  at  the  Lawrence 
Livermore  National  Laboratory, 
Livermore,  CA 

Summary:  EPA  expressed  concern 
regarding  clean-up  levels  for  PCBs  and 
the  relationships  among  various  clean- 
up plans  and  requirements  under 
CERCLA.  EPA  requested  clarification  of 
these  issues  and  that  additional 
information  on  the  economic  impacts  be 
included  in  the  final  EIS.  Rating  EC2. 

ERP  No.  D-FHW-K40240-CA.  EIS 
No.  990411,  CA-70  Upgrade  in  Sutter 
and  Yuba  Counties,  To  a  Four-Lane 
Expressway/Freeway,  From  South  of 
Striplin  Road  to  South  of  McGowan 
Road  Overcrossing,  Funding  and  COE 
Section  404  Permit,  Sutter  and  Yuba 
Counties,  CA 

Summary:  EPA  objections  to 
Alternative  1  since  it  does  not  appear  to 
be  the  least  environmentally  damaging 
practicable  alternative  pursuant  to  Clean 
Water  Act  section  404(b)(1)  guidelines. 
EPA  also  expressed  concerns  regarding 
Alternatives  2  and  3  due  to  impacts  to 
water  and  air  quality,  wedands 
mitigation,  and  project  air  conformity. 
Rating  E02. 

ERP  No.  D-TVA-E70001-TN,  EIS  No. 
990420,  Tim  Ford  Reservoir  Land 
Management  and  Disposition  Plan, 
Implementation,  Tim  Ford  Reservoir, 
Franklin  and  Moore  Counties,  TN. 

Summary:  EPA  raised  environmental 
concerns  with  the  proposal  based  on  its 
features  that  allow  for  more 
development  of  undeveloped  lands  than 
currently  exists.  Rating  ECl. 

ERP  No.  D-FTA-K54023-CA,  EIS  No. 
990433,  Vasona  Corridor  Light  Rail 
Transit  Project,  Extension  of  Existing 
Light  Rail  Transit  (LRT)  in  portion  of 
the  Cities  of  San  Jose,  Campbell  and  Los 
Gatos,  Santa  Clara  County,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  project  proposal  but 
did  suggest  that  the  cumulative  impacts 
section  be  expanded;  that  the  project 
proponent  work  with  EPA  in  developing 
the  final  wetlands  mitigation  plan;  and 
that  the  project  use  recycled  products  in 
keeping  with  RCRA  requirements. 
Rating  LO. 

ERP  No.  DS-UAF-Al  1074-00,  EIS 
No.  990422.  Evolved  Expendable 
Launch  Vehicle  Program,  Updated 
Information,  To  Allow  the  Addition  of 
Up  to  Five  Strap-On  Solid  Rocket 
Motors  (SRM)  to  the  Atlas  V  and  Delta 
rV  Lift  Vehicle,  Launch  Locations  are 
Cape  Canaveral  Air  Station,  Brevard 
County,  FL  and  Vandenberg  Air  Force 
Base  (AFB),  Santa  Barbara  County,  CA 
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ile  EPA  has  no 
proposed  action,  some 
ion  items  were 
LO. 


Final  EISs 

ERP  No.  F-FAa-K51038-CA,  EIS  No. 
990385,  San  Jos  3  International  Airport 
Master  Plan  Up^  late.  Improvements 
include  extension  of  Runway  12R/30L 
from  10.200  ft.  I  oil, 000  ft;  Airport 
Layout  Plan,  Cii  y  of  San  Jose,  Santa 
Clara  County,  C  \. 

Summary:  EP  \  continues  to  have 
objections  to  th*  proposed  action  since 
noise  and  pollujion  prevention  issues 
were  not  fully  ctsclosed  and  mitigated. 

ERP  No.  F-A^S-J65217-UT,  EIS  No. 
990412.  Brighton  Ski  Resort  Master 
Development  Plan  Updated. 
Implementation,  Wasatch-Cache 
National  Forest]  Salt  Lake  City,  UT. 

Summary:  EPA  expressed  continued 
concerns  with  ouirent  snow  storage 
practices  at  the  Brighton  Ski  Area  base 
area  and  suggest  exploration  less 
damaging  alteniatives.  Also,  because  the 
bulldozing  of  snow  and  associated 
contaminants  fmm  parking  lots  can  be 
considered  a  point  source  discharge  of 
pollutants  into  Waters  of  the  U.S., 
mitigation  solutions  are  needed. 

ERP  No.  F-FTA-L40210-WA,  EIS  No. 
990416,  Central  Link  Light  Rail  Transit 
Project,  (Sound  Transit)  Electric  Rail 
System  Constru  ction  and  Operation, 
Funding,  COE  S  ection  10  and  404 
Permits,  Seattle,  Sea  Tac  and  Tuckwila 
Cities.  King  Coiinty,  WA. 

Summary:  EPA  continues  to  express 
concern  regarding  the  commitment  to 
ensure  that  all  1  nitigation  measures  are 
implemented.  I  PA  recommended  that 
the  commitmer  t  to  mitigate  be  included 
in  the  Record  o  Decision. 

ERP  No.  F-U  3A-G11036-AR,  EIS  No. 
990419.  Fort  CI  laffee  Disposal  and 
Reuse,  Implemi  intation.  Ozark 
Mountains.  Setastian.  Crawford, 
Franklin,  Smitl  ,  Barling,  and 
Greenwood  Coi  inties,  AR. 

Summary:  Tl  le  Final  EIS  fully 
responded  to  E  'A's  comments  offered 
on  the  Draft  Stj  tement.  EPA  has  no 
further  comme  its  to  offer. 

ERP  No.  F-F  ?C-F03006-00,  EIS  No. 
990428.  Independence  Pipeline  and 
Market  Link  E>  pansion  Projects. 
Construction  and  Operation,  Interstate 
National  Gas  P  peline,  (Docket  Nos. 
CP97-315-001   CP97-319-000.  CP98- 
200-000  and  C  '-54O-O00.  NPDES  and 
COE  Section  4(  4  Permits,  IL,  IN,  MI, 
OH,  PA.  and  N  . 

Summary:  E  *A  continues  to  have 
concerns  that  t  le  EIS:  (1)  does  not 
substantiate  th  s  Purpose  and  Need  for 
the  proposal,  a  id  (2)  does  not 
recommend  thi  it  the  projects' 


proponents  develop  and  implement 
upland  forest  mitigation  plans  to 
mitigate  for  the  entire  1.310.7  acres  of 
upland  forest  that  would  be 
permanently  lost  if  this  project  is 
constructed. 

ERP  No.  F-DOE-A09828-00,  EIS  No. 

990434,  Surplus  Plutonium  Disposition 
(DOE/EIS-0283)  for  Siting,  Construction 
and  Operation  of  Three  Facilities  for 
Plutonium  Disposition,  Possible  Sites: 
Hanford,  Idaho  National  Engineering 
and  Environmental  Laboratory.  Pantex 
Plant  and  Savannah  River,  CA.  ID,  NM, 
SC,  TX,  and  WA. 

Summary:  EPA  has  no  objection  to  the 
action  as  proposed. 
ERP  No.  F-NPS-L61222-WA,  EIS  No. 

990435,  Lake  Roosevelt  National 
Recreation  Area,  General  Management 
Plan,  Implementation,  Ferry,  Grant, 
Lincoln,  Okanogan,  and  Steven 
Counties,  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency.  ERP 
No.  F-€OE-E39047-AL,  EIS  No. 
990439,  Jackson  Port  Project,  Proposal 
for  the  Public  Port  Facilities  on  the 
Tombigbee  River,  City  of  Jackson,  Claik 
County,  AL. 

Summary:  EPA  continues  to  have 
signiBcant  objections  to  the  planned 
phased  development  which  will  convert 
important  bottomland  hardwood 
wetlands  habitat  into  commercial 
property. 

ERP  No.  F-FAA-E51046-NC.  EIS  No. 
990448,  Charlotte/Douglas  International 
Airport  Construction  and  Operation, 
New  Runway  17/35.  Futuie  18L/36R 
Associated  Taxiway  Improvements. 
Master  Plan  Development,  Airport 
Layout  Plan  (ALP)  Approval,  and  COE 
Section  404  Permit  Issuance, 
Mecklenburg  County,  NC. 

Summary:  EPA  continues  to  be 
concerned  with  noise  increases  relative 
to  residences  in  the  airport  area  due  to 
the  proposed  expansion  and  requested 
consideration  of  further  mitigation. 

ERP  No.  F-NPS-L65328-WA,  EIS  No. 
990456,  Vancouver  National  Historic 
Reserve  Cooperative  Management  Plan, 
Preservation,  Education  and  Public  Use, 
Implementation,  Clark  County,  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  January  10,  2000. 
B.  Kathcrine  Biggs, 

Associate  Director.  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
(FR  Doc.  00-966  Filed  1-13-00;  8:45  am) 

BILLING  CODE  656(>-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  03, 
2000  Through  January  07.  2000 
Pursuant  to  40  CFR  1506.9. 

Note:  New  Mailing  Address  Effective 
January  1,  2000.  US  Environmental 
Protection  Agency.  Office  of  Federal 
Activities.  EIS  Filing  Section,  Ariel  Rios 
Building  (South  Oval  Lobby).  Mail  Code 
2252-A.  Room  7241, 1200  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20460. 

Special  Delivery  (E.G.,  Federal  Express, 
United  Parcel  Service.  Hand-Delivered). 

Deliver  Documents  to  the  guard  station  at 
the  South  Oval  Lobby.  The  guard  on  duty 
will  ask  the  delivery  person  to  call  our  office 
to  verify  access  to  the  building,  if  the 
delivery  person  does  not  have  a  Government 
ID.  The  telephone  number  for  verification  to 
gain  access  to  the  building  is  564-2400. 

EIS  No.  000000,  DRAFT  EIS,  COE,  ID, 
OH,  KY,  John  T.  Myers  and  Greenup 
Locks  Improvwnents,  To  Alleviate 
Commerical  Navigation  Traffic 
Congestion,  Ohio  River  Mainstem 
Systems  Study,  (ORMSS),  Interim 
Feasibility  Report,  Indiana,  Kentucky 
and  Ohio,  Due:  February  29,  2000, 
Contact:  Veronica  Rife  (502)  625- 
7034. 

EIS  No.  000001,  DRAFT  EIS.  SFW.  WA, 
Tacoma  Water  Green  River  Water 
Supply  Operations  and  Watershed 
Protection  Habitat  Conservation  Plan, 
Implementation,  Issuance  of  a 
Multiple  Species  Permit  for  Incidental 
Take,  King  County,  WA,  Due:  March 
14,  2000,  Contact:  Tim  Romanski 
(360)  753-5823. 

EIS  No.  000002,  DRAFT  EIS,  AFS,  OR, 
WA,  Pacific  Northwest  Region 
Douglas-fir  Tussock  Moth  (orgvia 
pseudotsugata)  Project,  To  Partially 
Control  an  Anticipated  Outbreak  of 
Douglas-fir  tussock  moth.  To  Be 
Implemented  in  Nine  National  Forests 
in  WA  and  OH,  Due:  February  28, 
2000,  Contact:  Bill  Funk  (503)  808- 
2984. 

EIS  No.  000003.  DRAFT  EIS.  COE.  WA, 
Lower  Snake  River  Juvenile  Salmon 
Migration  Feasibility  Study, 
Implementation,  To  Increase  the 
Survival  of  Juvenile  Anadromous 
Fish,  Snake  River,  Walla  Walla,  WA, 
Due:  March  31,  2000,  Contact:  Lonnie 
Mettler  (509)  527-7268. 
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Amended  Notices 

EIS  No.  990229,  DRAFT  EIS,  AFS,  MT. 
NB,  WY,  ND,  SD,  Dakota  Prairie 
Grasslands,  Nebraska  National  Forest 
Units  and  Thunder  Basin  National 
Grassland,  Land  and  Resource 
Management  Plans  1999  Revisions, 
Implementation,  MT,  NB,  WY,  ND 
and  SD,  Due:  February  03,  2000, 
Contact:  Pam  Gardner  (308)  432-0300. 
Published  FR  10-01-99— Review 
Period  Extended  from  01-13-00  to 
02-03-2000. 

EIS  No.  990277,  DRAFT  EIS,  AFS,  CO. 
White  River  National  Forest,  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Eagle,  Garfield, 
Gunnison,  Mesa,  Moffat  and  Pitkin 
Counties,  CO  ,  Due:  May  09,  2000. 
Contact:  Martha  Ketelle  (970)  945- 
2521.  Published  FR  on  08/13/99:  CEQ 
Comment  Date  has  been  extended 
from  2/2/2000  to  5/9/2000. 

EIS  No.  990430,  DRAFT  EIS,  COE,  AZ, 
Rio  de  Flag  Flood  Control  Study, 
Improvement  Flood  Protection,  City 
of  Flagstaff,  Coconino  County,  AZ  , 
Due:  January  18,  2000,  Contact:  David 
Compas  (213)  452-3850.  FR  notice 
published  on  11/19/1999:  CEQ 
Comment  Date  extended  from  1/04/ 
2000  to  01/18/2000. 

EIS  No.  990492,  DRAFT  EIS,  AFS,  AK, 
Finger  Mountain  Timber  Sales, 
Timber  Harvesting,  Implementation, 
U.S.  Coast  Guard,  NPDES  and  COE 
Section  10  and  404  Permits,  Tongass 
National  Forest,  Sitka  Ranger  District, 
AK,  Due:  February  28,  2000,  Contact: 
Lisa  Winn  (907)  747-6671. 
Published— FR-1 2-30-99  Correction 
to  CEQ  Comment  date  from  02-28- 
1999  to  02-28-2000. 

Dated:  January  11,  2000. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  00-967  Filed  1-13-00;  8:45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6523-4] 

Request  for  Great  Lakes  Preproposais 
Through  "FY2000-2001  Great  Lakes 
Priorities  and  Funding  Guidance" 

agency:  Envfronmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  funding  availability. 

summary:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  is  now 
requesting  the  submission  of 
preproposais  for  GLNPO  funding.  This 
request  is  part  of  the  FY 2000-2001 


Great  Lakes  Priorities  and  Funding 
Guidance  (Funding  Guidance).  The 
Great  Lakes  Funding  Guidance 
identifies  Great  Lakes  priorities  and       * 
solicits  preproposais  for  assistance 
projects  in  the  areas  of  contaminated 
sediments,  pollution  prevention  and 
reduction,  habitat  protection  and 
restoration,  invasive  species,  and 
emerging  issues. 

DATES:  The  deadline  for  submission  of 
Preproposais  is  February  18,  2000. 

ADDRESSES:  The  Funding  Guidance  is 
available  on  the  Internet  at  http:// 
v,'ww.epa.gov/glnpo/fund/2000guid/. 
Preproposais  can  also  be  sent  to 
Lawrence  Brail,  Environmental 
Protection  Agency,  Great  Lakes  National 
Program  Office  (G-17J),  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604;  telephone 
(312)  886-7474;  email  address: 
brail.lawrence@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Russ,  EPA-GLNPO,  G-17J,  77 
West  Jackson  Blvd.,  Chicago.  IL  60604 
(31 2-886-401 3/russ. michael@epa.gov). 
SUPPLEMENTARY  INFORMATION:  USEPA's 
Great  Lakes  National  Program  Office  is 
requesting  Preproposais  for  Great  Lakes   > 
projects  addressing:  Contaminated 
Sediments  (51.45  million),  Pollution 
Prevention  and  Reduction — Binational 
Toxics  Strategy  ($700  Uiousand);  Habitat 
(Ecological)  Protection  and  Restoration 
($700  thousand);  Invasive  Species  ($300 
thousand);  and  Emerging  Issues  ($220 
thousand).  A  total  of  $3.04  million  is 
targeted  for  awards  in  the  Summer  and 
Fall  of  2000.  Potential  applicants  can 
find  a  description  of  GLNPO's  fvmding 
process,  the  Request  for  Preproposais, 
-evaluation  criteria,  and  the  Preproposal 
development  and  submittal  program  on 
the  Internet  at  http://www.epa.gov/ 
glnpo/fund/2000guid/. 

Dated:  January  6,  2000. 
Gary  V.  Gulezian, 

Director.  Great  Lakes  National  Program 

Office. 

|FR  Doc.  00-958  Filed  1-13-00;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6518-3] 

Slotted  Guidepoles  at  Certain 
Petroleum  and  Organic  Liquid  Storage 
Vessels 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Storage  Tank 
Emission  Reduction  Partnership 
Program  and  Request  for  Comments. 


SUMMARY:  In  today's  Federal  Register 

the  Environmental  Protection  Agency 
("EPA")  reaffirmed  the  applicabdlity  of 
certain  NSPS  Subpart  Ka/Kb 
requirements  to  slotted  guidepoles.  EPA 
believes  there  are  a  substantial  number 
of  affected  facilities  with  slotted 
guidepoles  and,  therefore,  intends  to 
establish  a  program  for  reducing  their 
emissions  in  an  expeditious,  highly 
cost-effective  maimer.  EPA  solicits 
comments  on  the  Storage  Tank  Emission 
Reduction  Partnership  Program 
described  below. 

DATES:  Comments  should  be  submitted 
by  February  28,  2000. 
ADDRESSES:  Comments  must  be 
submitted  to:  Air  Enforcement  Division 
(Mail  Code  2242A),  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  K.  Jackson,  Air  Enforcement 
Division  (2242A),  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsvlvania  Avenue,  NW., 
Washington,  DC  20460,  telephone  (202) 
564-2002. 

SUPPLEMENTARY  INFORMATION:  Slotted 
guidepoles  are  hollow  poles  with  holes 
or  "slots"  that  perforate  the  length  of  the 
pole  and  that  are  typically  a  foot-long 
and  1-2  inches  wide.  Where  the  pole 
passes  through  a  floating  roof,  there  is 
an  opening  in  the  roof  and  a  gap 
between  the  pole  and  the  roof.  These 
holes,  slots  and  gaps  contribute  to 
evaporative  product  losses  and  volatile 
organic  compound  (VOC)  emissions. 
VOCs  include  a  wide  variety  of 
hydrocarbons,  some  of  which  are 
hazardous  air  pollutants  (e.g.,  benzene, 
toluene,  xylene. and  ethyl  benzene). 
Depending  on  the  size,  location  and 
contents  of  a  tank,  uncontrolled 
emissions  from  slotted  guidepoles  can 
exceed  25,000  pounds  per  year. 
Relatively  simple  and  inexpensive 
solutions  exist  to  minimize  these 
emissions  and  reduce  evaporative 
losses. 

A  substantial  but  undetermined 
number  of  NSPS  Subpart  Ka/Kb  tanks 
have  slotted  guidepoles.  EPA  is  aware  of 
at  least  70  such  tanks  at  10  refineries  in 
4  EPA  Regions,  but  the  universe  of  all 
such  tanks  is  much  broader  than 
refineries.  They  may  be  found  at  any 
facility  that  stores  substantial  quantities 
of  volatile  organic  liquids,  including 
petroleum  products  (e.g.,  refineries, 
gasoline  distribution  terminals, 
chemical  plants  and  other  facilities). 
Several  EPA  Regions  have  settled 
enforcement  actions  by  requiring 
companies  to  install  controls  on  their 
slotted  guidepoles.  EPA  understands 
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that  certain  oth(  r  companies  have  also 
installed  slottec  guidepole  controls.  In 
the  interests  of  iromoting  fast,  efficient 
and  widespreac  emission  reductions, 
EPA  intends  to  )ffer  and  enter  into 
agreements  witl  companies  that 
installed  or  wil!  install  controls  to 
reduce  slotted  guidepole  emissions  at 
their  NSPS  Sub  )art  Ka/Kb  tanks.  As 
under  EPA's  po  icy  concerning 
voluntary  disch  sure,  this  opportunity 
will  be  availabh  <  only  to  owners/ 
operators  of  affe  cted  NSPS  Subpart  Ka/ 
Kb  facilities  tha  are  not  currently  the 
subject  of  an  en  brcement  action  based 
upon  their  use  (  f  slotted  guidepoles.  See 
Incentives  for  S  ilf-Policing:  Discovery, 
Disclosure,  Con  ection  and  Prevention  of 
Violations,  60  F  I  66706  (December  22, 
1995). 

The  Americai  i  Petroleum  Institute 
("API")  has  actively  participated  on  this 
and  related  tanl  issues,  suggesting  that 
this  matter  coul  i  be  resolved  by 
establishing  a  ci  operative  emissions 
reduction  progr  un  for  tanks  with  slotted 
guidepoles.  EPi'  l  engaged  in  discussions 
with  API  on  the  scope,  appropriateness 
and  terms  of  sui  :h  a  program,  the  result 
being  the  below -described  program, 
appendices  and  related  attachments. 

During  our  di  scussions  with  API  an 
issue  arose  ovei  the  use  of  slotted 
guidepoles  at  ir  temal  floating  roof 
tanks.  API  agrei  d  that  they  should  be 
included  in  the  program  but  urged  that 
no  add  on  conti  ols  be  required  (as  under 
the  existing  sou  rce  Refinery  MACT  '). 
EPA's  Office  of  Air  Quality  Plaiming 
and  Standards  I OAQPS)  has  been 


requested  to:  (1 


the  emissions  fi  om  slotted  guidepoles  at 


internal  floatinj 
on  controls:  (2) 
guidepoles  at  ir 


will  be  pursuec 
OAQPS  commi 


d  ipole  1 


'  New  refiner^'  ta^ks 
similar  slotted  gui 
NSPS  Subpart  Ka/*, 
63.1 19(b)  and  63.1 
60.112b(a).  Since  existing 
these  requirements 
MACTT  is  less  st 
at  such  sources 


identify  and  quantify 


,  roof  tanks  without  add- 
I  assess  whether  slotted 

ternal  floating  roof  tanks 
should  be  exem  pt  from  add  on  control 
requirements;  and,  if  so,  (3)  decide 
whether  a  rulei  laking  is  necessary  and 

to  resolve  the  issue.  If 

s  to  a  rulemaking  for 
these  internal  f  oating  roof  tanks,  EPA 
may  exclude  th  3m  from  this  program. 
Comments  are  i  olicited  on  whether  and 
what  add-on  controls  could  be  installed 
at  internal  float  ng  roof  tanks  with 
slotted  guidepc  es  to  reduce  their 
evaporative  pre  duct  emissions. 

EPA  believes  the  Storage  Tank 
Emission  Reduction  Partnership 
Program  will  re  suit  in  substantial 
emission  reduc  :ions  through  installing 


are  subject  to  the  same  or 
requirements  as  under 
Compare  40  CFR  63.646(a). 
(c)  with  40  CFR  60.112a(a)  and 
sources  are  not  subject  to 
40  CFR  63.646(c).  the  Refinery 
strin*nl  than  NSPS  Subparts  Ka/Kb 


low  cost  controls  while  avoiding  the 
time  and  expense  of  litigation.  Since 
these  emission  controls  also  reduce 
potentially  significant  evaporative 
product  losses,  EPA  believes  that  the 
total  aimualized  cost  of  controls  (with 
product  recovery  credits)  could  be  less 
than  $0. 

EPA's  proposal  offers  clear  and 
consistent  terms  to  reduce  uncertainty, 
inform  company  decisions  and 
eliminate  the  need  for  extended, 
individualized  negotiations: 

•  The  agreement  would  identify 
acceptable  slotted  guidepole  controls. 
See  APPENDIX  I  (Acceptable  Controls 
for  Slotted  Guidepoles  under  the 
Storage  Tank  Emissions  Reduction 
Partnership  Program).  EPA  previously 
determined  that  floats  and  wipers  (i.e., 
gasketed  covers)  complied  with 
applicable  control  requirements  under 
NSPS  Subparts  Ka  and  Kb.  Based  on 
information  provided  by  API,  EPA 
believes  that  several  other  approaches 
are  as  or  more  effective  in  reducing 
emissions  and  evaporative  product  loses 
and  are,  therefore,  identified  as  being 
acceptable  in  APPENDIX  I.  Suggestions 
for  and  comments  on  other  controls/ 
approaches  are  solicited. 

•  The  agreement  would  not  require 
that  penalties  be  paid  as  a  condition  of 
program  participation.  EPA  believes  that 
immediate  emission  reductions  under 
this  program  would  be  preferable  to 
initiating  enforcement  actions  seeking 
penalties  under  the  Clean  Air  Act. 
Nonetheless  and  if  a  participating 
company  fails  to  implement  its  agreed- 
to  controls  in  a  timely  manner, 
stipulated  penalties  under  its  agreement 
with  EPA  would  be  imposed.  This 
program  addresses  federal  requirements 
and  federal  enforcement  only;  states 
may  have  more  stringent  requirements. 

•  EPA  would  specify  the  terms  and 
conditions  for  program  participation 
through  a  standard  participation 
agreement  that  each  participant  must 
execute.  See  APPENDIX  II.  Comments 
on  the  specific  terms  and  conditions  of 
that  agreement  are  solicited,  including 
the  possible  use  of  binding  arbitration  to 
resolve  certain  disputes  if  and  to  the 
extent  such  may  then  be  permitted 
under  the  Alternative  Dispute 
Resolution  Act. 

To  aid  informed  company  decision 
making  on  whether  to  participate,  EPA 
intends  to  establish  a  realistic 
implementation  schedule  based  on  a 
progression  of  activities: 

1 .  Each  program  participant  will 
notify  EPA  of  its  intent  to  participate 
within  60  days  of  a  final  program  notice. 
Such  early  registration  will  enable  better 
resource  planning  and  coordination  by 


the  Agency  and  participating 
companies. 

2.  Participants  must  then  assess  all  of 
their  NSPS  Subpart  Ka/Kb  tanks  with 
slotted  guidepoles.  A  company  could 
withdraw  fi-om  the  program  even  after 
completing  this  assessment,  but  EPA 
anticipates  that  few  will  do  so. 

3.  Each  company  will  be  required  to 
submit  an  executed  participation 
agreement  to  EPA,  including  a  complete 
Annex  A.  within  240  days  of  the  final 
program  notice.  Annex  A  would 
identify  all  that  company's  NSPS 
Subpart  Ka/Kb  tanks  with  slotted 
guidepoles.  specify  when  acceptable 
controls  were  or  will  be  installed  on 
such  tanks  and  predict  emission 
reductions  that  will  result  from  the 
installation  of  these  controls.  The 
accuracy  of  all  information  submitted  to 
EPA  will  be  certified  by  a  responsible 
corporate  official.  Companies  that 
already  installed  acceptable  controls  on 
some,  many  or  all  of  their  NSPS  Subpart 
Ka/Kb  affected  facilities  can  participate 
in  this  program  and  benefit  from  its 
certainfy  and  protections,  provided  such 
facilities  are  identified  and  included  in 
Aimex  A. 

4.  EPA  will  execute  the  participation 
agreement  and  issue  an  enforceable 
order  incorporating  the  company- 
supplied  Annex  A  if  no  deficiencies  are 
identified  (e.g..  Annex  A's  schedule  for 
installing  controls  is  or  will  be 
consistent  with  applicable  requirements 
under  Section  113(a)(4)  of  the  Clean  Air 
Act  at  the  time  the  order  is  issued). 

5.  As  required  by  the  agreement  and 
order,  participating  companies  would 
then  install  controls  as  expeditiously  as 
possible. 

EPA  believes  that  the  above-described 
program  is  the  best,  most  cost-effective 
way  to  achieve  immediate 
environmental  improvement  and 
significant  progress  in  resolving  this 
issue.  Its  terms,  conditions  and 
protections  will  be  available  only  to 
those  companies  that  elect  to 
participate.  If  and  as  appropriate, 
nonparticipants  may  be  subject  to 
enforcement  actions  in  which 
significant  penalties  would  be  sought 
for  violations  of  NSPS  Subparts  Ka  and 
Kb. 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  and  regulatory  policies  that 
have  "substantial  direct  effects  on  the 
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States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  notice  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  It  reaffirms  and 
publicizes  prior  EPA  determinations 
concerning  the  applicability  of  certain 
federal  requirements  to  the  regulated 
community.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  notice. 

Comments  on  the  approach  outlined 
above,  as  well  as  on  the  specific  items 
and  terms  reflected  in  the  following 
Appendices,  are  solicited.  To  be 
considered  fully,  comments  must  be 
received  by  February  28,  2000. 

Dated:  December  23,  1999. 

Eric  V.  Schaeffer, 

Director,  Office  of  Regulatory  Enforcement, 
Office  of  Enforcement  and  Compliance 
'    Assurance. 

Appendix  I — Acceptable  Controls  for 
Slotted  Guidepoles  Under  the  Storage 
Tank  Emissions  Reduction  Partnership 
Program 

1.  Pole  Float  System — Each  opening 
through  the  deck  of  the  floating  roof  for  a 
slotted  guidepole  shall  be  equipped  with  a 
deck  cover,  a  pole  wiper  and  a  pole  float.  The 
deck  cover  shall  also  be  equipped  with  a 
gasket  between  the  cover  and  deck.  The 
wiper  or  seal  of  the  pole  float  shall  be  at  or 
above  the  height  of  the  pole  wiper. 

2.  Alternate  Control  Technologies  and 
Combinations — The  following  will  inform 
EPA's  determination  of  whether  an  alternate 
control  technology  is  acceptable  for  use 
under  the  Storage  Tank  Emissions  Reduction 
Partnership  Program.  An  alternate  control 
technology  must  be  shown  to  have  an 
emission  factor  less  than  or  equal  to  the 
emission  factor  for  the  above-identified 
control  system.  Tests  to  determine  emission 
factors  for  an  alternate  control  technology 
shall  accurately  simulate  conditions 
representative  of  the  conditions  under  which 
the  technology  will/would  operate  (e.g., 
wind,  temperature  and  barometric  pressure). 
Such  tests  may  utilize  the  methods  listed  in 
American  Petroleum  Institute  (API)  Manual 
of  Petroleum  Measurement  Standards, 
Chapter  19,  Section  3,  Part  A  (Wind  Tunnel 
test  Method  for  the  Measurement  of  Deck- 
Fitting  Loss  Factors  for  External  Floating- 
Roof  Tanks)  or  Part  E  (Weight  Loss  Test 
Method  for  the  Measurement  of  Deck-Fittiag. 
Loss  Factors  for  Internal  Floating-Roof   ' 
Tanks). 

A  combination  of  technologies  and  devices 
to  control  emissions  from  slotted  guidepoles 
and  deck  fittings  may  be  acceptable  under 


the  Storage  Tank  Emissions  Reduction 
Partnership  Program  if  such  alternate  emits 
no  more  than  the  above-identified  control 
system  plus  the  same  combination  of  deck 
fittings  (equipped  as  required  under  NSPS 
Subpart  Kb),  as  determined  using  AP-42.  The 
emissions  from  an  alternate  combination  of 
control  technologies  and  devices  shall  be 
determined  using  AP-42  and/or  as  specified 
above. 

3.  Pole  Sleeve  System — Each  opening 
through  the  deck  of  the  floating  roof  for  a 
slotted  guidepole  shall  be  equipped  with  a 
deck  cover,  a  pole  wiper  and  a  pole  sleeve. 
The  deck  cover  shall  be  equipped  with  a 
gasket  between  the  cover  and  the  deck.  The 
sleeve  extends  into  the  stored  liquid. 

4.  Internal  Sleeve  Emission  Control 
System — An  internal  guidepole  sleeve  that 
eliminates  the  hydrocarbon  vapor  emission 
pathway  from  inside  the  tank  through  the 
guidepole -slots  to  the  outside  air;  a  guidepole 
cover  at  the  top  of  the  guidepole:  and  a  well 
cover  positioned  at  the  top  of  the  guidepole 
well  that  seals  any  openings  between  the 
well  cover  and  the  guidepole  (e.g.,  pole 
wiper),  any  openings  between  the  well  cover 
and  any  other  objects  that  pass  through  the 
well  cover,  and  any  other  openings  in  the  top 
of  the  guidepole  well. 

5.  Covers  on  External  Floating  Roof 
Tanks — The  external  floating  roof  tank  shall 
be  (or  have  been)  modified  by  installing  a 
fixed  roof  mounted  on  the  tank  above  its 
external  floating  roof  Each  opening  through 
the  deck  for  a  slotted  guidepole  shall  have  its 
lower  edge  below  the  surface  of  the  stored 
liquid. 

6.  Removal  of  Tank  from  Service  and 
Surrender  of  Permits — Remove  the  tank  from 
service  storing  liquids  subject  to  NSPS  Ka  or 
Kb  controls,  surrender  any  and  all  operating 
permits  for  that  tank  to  the  appropriate  state/ 
local  regulatory  authority  and  represent  to 
such  authority  that  it  will  not  be  used  to  store 
petroleum  liquids,  as  defined  in  40  CFR 
60.111a(b)  that  have  a  maximum  true  vapor 
pressure  in  the  range  defined  in  40  CFR 
60.112a(a),  or  volatile  organic  liquids,  as 
defined  in  40  CFR  60.111b(k),  that  have  a 
maximum  true  vapor  pressure  in  the  range 
defined  in  40  CFR  60.112b(a). 

Definitions:  Deck  cover  means  a  device 
which  covers  an  opening  in  a  floating  roof 
deck.  Some  deck  covers  move  horizontally 
relative  to  the  deck  (i.e.,  a  sliding  cover). 

Pole  float  means  a  float  located  inside  a 
guidepole  that  floats  on  the  surface  of  the 
stored  liquid.  The  rim  of  the  float  has  a  wiper 
or  seal  that  extends  to  the  inner  surface  of  the 
pole. 

Pole  sleeve  means  a  device  which  extends 
from  either  the  cover  or  the  rim  of  an  opening 
in  a  floating  roof  deck  to  the  outer  surface  of 
a  pole  that  passes  through  the  opening.  The 
sleeve  extends  into  the  stored  liquid. 

Pole  wiper  means  a  seal  that  extends  from 
either  the  cover  or  the  rim  of  an  opening  in 
a  floating  roof  deck  to  the  outer  surface  of  a 
pole  that  passes  through  the  opening. 

Slotted  guidepole  means  a  guidepole  or 
gaugepole  that  has  slots  or  holes  through  the 
wall  of  the  pole.  The  slots  or  holes  allow  the 
stored  liquid  to  flow  into  the  pole  at  liquid 
levels  above  the  lowest  operating  level. 


Appendix  11 — Storage  Tank  Emission 
Reduction  Partnership  Agreement 

The  United  States  Environmental 
Protection  Agency  ("EPA")  and 


("Participating  Company"),  the  parties 
herein,  desire  to  enter  into  and  be  bound  by 
the  terms  of  this  Storage  Tank  Emission 
Reduction  Partnership  Agreement 
("Partnership  Agreement"  or  "Agreement"). 

Whereas  Participating  Company  recognizes 
that  reducing  emissions  from  tanks  and  other 
storage  vessels  with  slotted  guidepoles  '  can 
improve  air  quality  while  reducing 
evaporative  product  losses. 

Whereas  Participating  Company  is 
committed  to  environmental  improvement 
and  the  cost-effective  reduction  of  emissions. 

Whereas  EPA  recognizes  the  value  of 
cooperative  emission  reduction  programs 
with  industry. 

Whereas  Participating  Company  desires  to 
participate  in  the  Storage  Tank  Emission 
Reduction  Partnership  Program  announced 

by  EPA  at Fed.  Reg. 

(2000)  (hereinafter  referred  to  as  "Program 
notice"). 

Now,  therefore,  in  consideration  of  the 
above  and  the  mutual  undertakings  of  each 
to  the  other,  EPA  and  Participating  Company 
agree  as  follows: 

Applicability 

1.  The  provisions  of  this  Partnership 
Agreement  shall  apply  to  and  be  binding 
upon  EPA  and  upon  Participating  Company, 
its  officers,  directors,  agents,  servants, 
employees,  successors  and  assigns. 
Participating  Company  shall  give  notice  of 
this  Agreement  to  any  successor  in  interest 
prior  to  the  transfer  of  any  ownership  interest 
in  any  tank  identified  in  Annex  A. 

Representations 

2(a).  Participating  Company  represents 
that: 

a.  It  notified  EPA  of  its  intent  to  participate 
in  the  Storage  Tank  Emission  Reduction 
Partnership  Program  within  60  days  of  the 
Program  notice. 

b.  It  assessed  and  evaluated  each  of  its 
NSPS  Subpart  Ka  and  Kb  affected  facilities  = 
with  slotted  guidepoles  (hereinafter  referred 
to  as  "Tanks")  and  is  submitting  this 
executed  Partnership  Agreement  to  EPA 
within  240  days  of  the  Program  notice. 

c.  Annex  A  (attached  hereto  and 
incorporated  by  reference  herein)  is  a  true, 
accurate  and  complete  identification  of: 


'  A  guidepole  (also  referred  to  as  a  gaugepole, 
gauge  pipe  or  stilling  well)  is  a  vertically  oriented 
pipe  or  tube  that  is  affixed  to  a  tank  and  that  par.ses 
through  its  floating  roof.  Slotted  guidepoles  are 
guidepoles  with  slots  or  boles  that  allow  stored 
liquids  to  flow  into  the  pole,  thereby  enabling 
representative  samples  to  be  collected  from  within 
the  slotted  guidepole. 

-  NSPS  Subpart  Ka  applies  to  petroleum  liquid 
storage  vessels  with  a  capacity  of  greater  than 
40.000  gallons  that  were  constructed,  reconstructed 
or  modified  after  May  18.  1978;  NSPS  Subpart  Kb 
applies  to  volatile  organic  liquid  storage  vessels 
with  a  capacity  of  greater  than  40  cubic  meters  that 
were  constructed,  reconstructed  or  modified  after 
|uly  23,  1984.  The  equipment  design  requirements 
for  floating  roof  tanks  subject  to  NSPS  Subparts  Ka 
and  Kb  are  found  at  40  CFR  60.112a  and  60.112b. 
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EPA's  issuance  of  an  order  under  and  as 
specified  in  Paragraph  9. 

EPA  Undertakings 

7.  Compliance  with  the  requirements  set 
forth  herein,  including  Paragraphs  3-6,  shall 
be  deemed  and  will,  therefore,  constitute  full 
settlement  and  satisfaction  by  EPA  of  those 
violations  of  the  Standards  of  Performance 
for  New  Sources,  Subparts  Ka  and  Kb,  that 
could  be  or  could  have  been  alleged  in  civil 
actions  or  proceedings  brought  by  EPA  or  the 
United  States  concerning  Participating 
Company's  use  of  slotted  guidepoles  at  Tanks 
identified  in  Annex  A. 

8.  Within  sixty  (60)  days  of  its  receipt  of 
this  Partnership  Agreement,  EPA  will 
promptly  review  and  either  sign  and  return 
a  fully  executed  copy  of  that  Agreement  to 
Participating  Company  or  identify 
deficiencies  in  Annex  A.  If  deficiencies 
identified  by  EPA  are  not  corrected  and  a 
revised  Annex  A  submitted  within  thirty  (30) 
days  of  Participating  Company's  receipt  of 
such  identification  by  EPA,  Participating 
Company's  opportimity  to  participate  under 
the  Storage  Tank  Emission  Reduction 
Partnership  Program  shall  then  cease  and  all 
its  rights,  expectations,  obligations  and 
undertakings  (if  any)  under  that  program  and 
this  Agreement  shall  terminate  and  be 
deemed  a  nullity. 

9.  If  and  after  EPA  executes  this  Agreement 
as  specified  in  Paragraph  8,  it  will  issue  an 
order  to  Participating  Company  in  the  form 
provided  at  Attachment  2. 

Publicity 

10.  Participating  Company  may  publicize 
that  it  is  partnering  with  EPA  under  the 
Storage  Tank  Emission  Reduction 
Partnership  Program. 

11.  Upon  request,  EPA  will  recognize  and 
acknowledge  Participating  Company's 
participation  under  this  Partnership  Program 
and/or  industry's  leadership  and  assistance 
in  identifying  controls  for  slotted  guidepoles. 

Access  and  Inspection   ■ 

12.  Without  prior  notice,  any  authorized 
representative  of  EPA  (including  a  designated 
contractor),  upon  presentation  of  credentials 
where  Tanks  are  located,  may  enter  such 
location(s)  at  reasonable  times  to  determine 
compliance  with  the  requirements,  terms  and 
conditions  of  this  Agreement.  To  make  such 

a  determination,  EPA's  authorized 
representative(s)  shall  have  full  and  complete 
access  to  inspect,  photograph,  or  videotape 
any  Tank  and  to  copy  such  records  related 
to  Participating  Company's  undertakings 
under  this  Agreement  that  EPA's 
representative(s)  may  deem  necessary, 
provided  such  is  consistent  with  EPA's 
authority  under  applicable  laws,  permits  and 
regulations.  Access  under  this  Paragraph  is 
subject  to  the  normal  health  and  safety 
requirements  in  effect  at  such  locations.  This 
Paragraph  is  in  addition  to,  and  not  in 
limitation  of,  EPA's  authority  to  investigate, 
inspect  or  enter  premises  pursuant  to 
applicable  laws,  permits  and  regulations. 

Force  Majeure 

13.  If  any  event  occurs  that  causes  or  may 
cau.se  a  delay  in  Participating  Company's 
compliance  with  Paragraphs  3  or  4  of  this 


Agreement,  Participating  Company  shall 
notify  EPA  within  thirty  (30)  days  after 
Participating  Company  becomes  aware  of 
such  event.  This  notice  shall  reasonably 
describe  the  anticipated  length  of  the  delay, 
the  reason(s)  for  the  delay,  measures 
Participating  Company  has  taken  and  will 
take  to  prevent  or  minimize  the  delay,  and 
the  timetable  by  which  these  measures  have 
been  or  will  be  implemented.  Increased  costs 
or  expenses  associated  with  the 
implementation  of  this  Agreement  shall  not 
be  the  sole  or  primary  basis  for  a  change  in 
its  terms  or  an  extension  of  time. 
Participating  Company  shall  adopt 
reasonable  measures  to  avoid  or  minimize 
any  such  delay. 

14.  If  the  parties  agree  that  the  delay  or 
anticipated  delay  in  compliance  with 
Paragraph  3  of  this  Agreement  has  been  or 
will  be  caused  by  circumstances  beyond  the 
reasonable  control  of  Participating  Company 
and  its  contractors  as  under  Paragraph  20,  the 
time  for  performance  hereunder  shall  be 
extended  for  a  period  no  longer  than  the 
length  of  the  delay  caused  by  such 
circumstances.  The  parties  shall  also  then 
seek  to  agree  on  the  period  of  such  extension 
as  under  Paragraph  20,  but  if  they  cannot  so 
agree,  the  determination  by  EPA  shall  control 
unless  Participating  Company  invokes  the 
formal  Dispute  Resolution  provisions  of 
Paragraph  21. 

15.  If  EPA  determines  that  such  delay, 
anticipated  delay  or  any  identified  portion 
thereof  was  caused  by  circumstances  within 
the  reasonable  control  of  Participating 
Company  and  its  contractors.  Participating 
Company  shall  be  in  breach  of  this 
Agreement  and  subject  to  stipulated 
noncompliance  penalties  as  set  forth  in 
Paragraph  16  unless  Participating  Company 
invokes  the  Dispute  Resolution  provisions  of 
this  Agreement  (Paragraphs  20-21). 

Stipulated  Noncompliance  Penalties 

16.  If  Participating  Company  fails  to 
comply  with  the  requirements  of  Paragraphs 
3  (including  Annex  A).  4  or  5,  it  shall  pay 
up  to  $1,000  per  day  for  the  first  thirty  (30) 
days  of  noncompliance  and  up  to  32,500  per 
day  for  each  day  of  noncompliance  thereafter 
until  compliance  is  demonstrated.  Stipulated 
penalties  are  to  be  determined  for  each  Tank, 
provided  that  stipulated  penalties  for  all 
noncompliance  occurring  on  the  same  day 
shall  not  exceed  $10,000  per  facility  at  which 
such  noncompliance  exists  or  occurs  and 
$25,000  per  participating  company-  Payment 
of  stipulated  penalties  shall  be  by  cashier's 
check,  certified  check  or  wire  transfer, 
payable  to  "Treasurer,  United  States  of 
America"  and  delivered  to  EPA. 

17(a).  If  any  noncompliance  with 
Paragraphs  3,  4  or  5  is  discovered  by 
Participating  Company,  it  shall  so  notify  EPA 
and  provide  a  written  statement  describing 
such  noncompliance  by  the  last  day  of  the 
month  following  the  month  in  which  such 
noncompliance  was  identified  by 
Participating  Company. 

If  any  noncompliance  with  Paragraphs  3,  4 
or  5  is  discovered  by  EPA,  it  shall  so  notify 
Participating  Company  and  there  describe 
such  noncompliance. 

■ft.  After  an  opportunity  to  informally 
resolve  issues  under  Paragraph  20,  EPA  will 
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demand  payment  of  such  stipulated  penalties 
as  it  determines  are  appropriate  under  the 
circumstance  and  permitted  under  Paragraph 
16.  Stipulated  penalties  shall  be  paid  by  the 
last  day  of  the  month  following  the  month  in 
which  such  demand  is  made  unless 
Participating  Company  invokes  the  formal 
Dispute  Resolution  provisions  of  Paragraph 
21. 

19.  For  any  noncompliance  that  is  or  could 
be  subject  to  stipulated  noncompliance 
penalties  hereunder.  EPA  expressly  reserves 
the  right  to  seek  any  other  relief  to  which  it 
may  be  entitled  under  law,  including  but  not 
limited  to  specific  performance  of  this 
Agreement,  injunctive  relief  under  the  Act 
and  such  other  relief  as  may  be  available 
under  any  federal  statute  or  the  common  law. 

Dispute  Resolution 

20.  Informal.  If  Participating  Company 
disputes  any  determination  made  by  EPA 
pursuant  to  Paragraphs  14-15  (Force 
Majeure),  Paragraph  18  (Stipulated 
Noncompliance  Penalties),  Paragraphs  32-33 
(Termination)  or  Appendix  I  (Alternate 
Control  Technologies)  but  only  if  such 
alternate  was  requested  by  Participating 
Company,  it  shall  send  a  written  notice  to 
EPA  outlining  the  nature  of  the  dispute/ 
disagreement  and  requesting  informal 
negotiations  to  resolve  the  dispute.  Such 
period  of  informal  negotiations  shall  not 
extend  beyond  thirty  (30)  days  from  the  date 
when  the  notice  was  sent  unless  the  parties 
expressly  agree  otherwise  in  writing. 

21.  Formal.  If  informal  negotiations  are 
unsuccessful,  either  party  may  request  and 
both  parties  shall  then  attempt  to  reach 
agreement  on  a  process  and  procedure  for 
resolving  the  dispute  by  formal  means  using 
a  neutral  third  party.  Such  process  and 
procedures  may  include,  but  need  not  be 
limited  to,  mediation,  nonbinding  arbitration 
and  binding  arbitration  (but  only  if  and  to  the 
extent  binding  arbitration  is  then  permitted 
under  the  Administrative  Dispute  Resolution 
Act  of  1996  and  EPA  policy).  If  an  agreement 
on  process  and  procedure  is  not  reached 
within  sixty  (60)  days  from  the  date  notice 
was  sent  under  Paragraph  20  or  as  otherwise 
provided  in  this  Agreement,  either  party  may 
then  assert  whatever  rights  they  may  have 
hereunder  in  an  appropriate  federal  court. 

Notification 

22.  All  notices,  records  and  submissions 
required  under  this  Agreement  shall  be 
maintained  where  each  Tank  is  located  or 
where  such  Tank's  records  are  normally 
maintained,  provided  they  can  be  made     , 
available  by  facsimile  (or  otherwise)  upon 
request  during  an  inspection  under 
Paragraph  12. 

23.  All  notices,  submissions  and 
certifications  required  of  Participating 
Company  under  this  Agreement  shall  be  in 
writing  and  postmarked  or  hand  delivered  to: 


with  copy  to:  U.S.  Environmental  Protection 
Agency,  Air  Enforcement  Division — Station 
Source  Enforcement  Branch,  Mail  Code 
2242A,  Washington,  DC  20460. 


All  notices  required  of  EPA  and  all  EPA 
determinations  under  this  Agreement  shall 
be  in  writing  and  postmarked  or  hand 
delivered  to: 


24.  Upon  completion  of  its  obligations  and 
undertakings  under  this  Agreement, 
Participating  Company  shall  provide  a 
written  certification  of  its  compliance  with 
this  Agreement  to  EPA,  including  a 
description  of  the  work  performed  under 
Paragraph  3,  the  date  such  work  was 
completed  and  an  identification  of  such 
permit(s)  that  were  or  will  be  issued  under 
Paragraph  4.  Such  certification  shall  be 
signed  by  a  responsible  official  and  contain 
the  following  language:  I  certify  under 
penalty  of  law  that  the  information  contained 
in  and  accompanying  this  document  (if 
applicable)  is  true,  accurate,  and  complete  to 
the  best  of  my  knowledge,  information  and 
belief  after  reasonable  inquiry. 

For  purposes  of  this  Paragraph,  a 
"responsible  official"  means  the  president, 
secretary,  treasurer,  or  a  vice-president  of 
Participating  Company,  its  senior 
management  representative(s)  where  such 
Tanks  are  located,  or  any  person  who 
performs  similar  policy  or  decision-making 
functions  for  Participating  Company. 

Miscellaneous  Provisions 

25.  Participating  Company  agrees  to  accept 
service  from  EPA  by  mail  with  respect  to  all 
matters  relating  to  or  arising  under  this 
Agreement  at  the  address  listed  below  (if 
different  from  Paragraph  23): 


EPA  agrees  to  accept  service  from 
Participating  Company  by  mail  with  respect 
to  all  matters  relating  to  or  arising  under  this 
Agreement  at  the  address  listed  below  (if 
different  from  Paragraph  23): 


26.  Annex  A  of  this  Participation 
Agreement  may  be  modified  only  if  EPA  and 
Participating  Company  agree  and  consent  to 
such  modification  in  writing. 

27.  This  Agreement  does  nol  modifv'  or 
affect  in  any  way  Participating  Company's 
responsibility  to  achieve  and  maintain 
compliance  with  all  other  applicable  federal, 
state  and  local  laws,  regulations  and  permits. 

28.  Each  party  shall  bear  its  owti  costs, 
attorney's  fees  and  disbursements  in  this 
matter. 

29.  This  document,  including  its  attached 
Annex  A,  Appendix  I  and  Attachments  1  and 
2,  encompasses  the  entire  agreement  of  the 
parties  with  respect  to  the  subject  matter 
hereof  and  totally  supersedes  all  prior 
agreements  and  understandings,  whether  oral 
or  in  writing. 


Termination 

30.  When  Participating  Company  has 
complied  with  Paragraph  3,  is  in  compliance 
with  Paragraph  4  and  has  certified 
compliance  under  Paragraph  24. 
Participating  Company  may  notify  EPA  of  its 
intent  to  terminate  this  Agreement.  EPA  may 
object  to  such  termination  only  on  the 
grounds  that  Participating  Company  has  not 
complied  with  this  Agreement. 

31.  If  EPA  does  not  object  to  Participating 
Company's  notice  of  intent  to  terminate,  this 
Agreement  will  terminate  ninety  (90)  days 
after  the  date  of  dispatch  of  such  notice  of 
intent  to  terminate.  Notwithstanding  such 
termination  of  this  Participation  Agreement, 
the  obligations  of  Paragraphs  3,  4,  5  and  7 
shall  continue  indefinitely. 

32.  If  EPA  objects  to  Participating 
Company's  notice  of  intent  to  terminate,  it 
must  do  so  in  writing  within  sixty  (60)  days 
of  its  receipt  of  such  notice.  Jf  EPA  objects 

to  Participating  Company's  notice  of  intent  to 
terminate.  Participating  Company  may 
invoke  the  Dispute  Resolution  provisions  of 
this  Agreement  (Paragraphs  20-21).  In 
resolving  any  dispute  regarding  termination 
of  this  Agreement,  Participating  Company 
shall  have  the  burden  of  proving  that  it  is. 
was  and  has  been  in  compliance  with  this 
Agreement. 

33.  If  EPA  determines  that  Participating 
Company  is  in  material  breach  of  this 
Agreement  (e.g.,  evinces  a  pattern  and 
practice  of  noncompliance  with  its  terms  and 
conditions),  it  shall  give  notice  of  such 
breach  and  may  give  notice  of  its  intent  to 
terminate  this  Agreement.  If  Participating 
Company  objects  to  EPA's  determination 
and/or  notice  of  intent  ttf  terminate. 
Participating  Company  may  invoke  the 
Dispute  Resolution  provisions  of  this 
Agreement  (Paragraphs  20-21).  If  then 
terminated.  Participating  Company's 
opportunity  to  participate  under  the  Storage 
Tank  Emission  Reduction  Partnership 
Program  shall  then  cease  and  all  its  rights, 
expectations,  obligations  and  undertakings  (if 
any)  under  that  program  and  this  Agreement 
shall  terminate  and  be  deemed  a  nullity. 

Resen'ation  of  Rights 

34.  By  entering  into  the  Agreement,  EPA 
understands  that  Participating  Company 
neither  agrees  nor  concedes  that  its  use  of 
slotted  guidepoles  without  the  controls 
specified  in  Appendix  I  violate  or  violated 
any  Clean  Air  Act  requirement.  Similarly. 
Participating  Company  understands  that  EPA 
neither  agrees  nor  concedes  that  Participating 
Company's  prior  use  of  slotted  guidepoles 
without  such  controls  was  acceptable  or 
excused  in  any  way  or  on  any  basis 
whatsoever.  With  respect  to  any  tank(s)  other 
than  a  Tank  identified  in  Annex  A,  each 
party  reserves  all  rights  they  may  have  to 
contest  or  otherwise  litigate  any  issue  arising 
out  of  any  use  of  slotted  guidepoles. 

Effective  Date 

35.  This  Participation  Agreement  shall  be 
effective  when  signed  by  both  Participating 
Company  and  EPA. 

By:  

[Participating  Company] 

Date:   
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By:  

U.S.  Environmen 
Date:  
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al  Protection  Agency 


Attachment  1:  0{  erating  and  Maintenance 


Slotted  Guidepole  Controls 


Under  the  Storage  Tank  Emissions 
Reduction  Partndrship  Program 

The  sliding  co\  er  shall  be  in  place  over  the 


slotted-guidepole 
floating  roof  al  al 


Se  :f 


Rid 


;  an  1 


under  above-ide 
Emission  ReduC 

2.  EPA  promu 
Performance 
Petroleum  Liqui 
Volatile  Organic 
appearing  in  40 
Kb. 

3.  Respondent 
"affected  faciliti 
and/or  Kb  that 
with  slotted  gui 
Annex  A 


Order 

4.  Responden 
operate  properlv 
Annex  A  by  the 
shall  include  or 


opening  through  the 
times  except  when  the 
sliding  cover  mu!  t  be  removed  for  access.  If 
the  control  techn  )logy  used  includes  a 
guidepole  float,  t  le  float  shall  be  floating 
within  the  guidej  ole  at  all  times  except 
when  it  must  be  i  Bmoved  for  access  to  the 
stored  liquid  or  v  hen  the  tank  is  empty. 
Visually  inspec  t  the  deck  fitting  for  the 

at  least  once  every  10  years 
vessel  is  emptied  and 
degassed.  If  the  s  otted  guidepole  deck  fitting 
or  control  device   have  defects,  or  if  a  gap 

centimeters  (1/8  inch) 
exists  between  ar  y  gasket  required  for 
control  of  the  slo  ted  guidepole  deck  fitting 
and  any  surface  t  lat  it  is  intended  to  seal, 
such  items  shall   le  repaired  before  fdling  or 
refilling  the  store  ;e  vessel  with  regulated 
material. 

Tanks  taken  oiil  of  hydrocarbon  service,  for 
any  reason,  do  n(  t  have  to  have  any  controls 
n  place  during  tl  le  time  they  are  out  of 
service. 

Attachment  2:  Ft  rm  Compliance  Order 

United  Statea  Eni^ironmental  Protection 
Agency 

In  The  Matter  of: 
[Participating  Cojnpany) 
Respondent. 

Storage  Tank  Em 
Partnership  Prog 
Agreement  No 

Findings  and  Or^er 

Pursuant  to 
Air  Act  ("CAA") 
Tank  Emission 
Agreement  ident 
between  the  Uni'  ed 
Protection  Agenqy 
and  based  upon 
hereby  makes 
Findings  and  Or^ 

Findings 

\.  Respondent 


ssion  Reduction 
am 


ion  113(a)(3)  of  the  Clean 
consistent  with  the  Storage 

uction  Partnership 
fied  above  and  entered  into 
States  Environmental 
("EPA")  and  Respondent, 
vailable  information,  EPA 
issues  the  following 


is  a  Participating  Company 

tified  Storage  Tank 

on  Partnership  Agreement. 

^ated  New  Source 
.Statdards  ("NSPS")  for 

Storage  Vessels  and  for 

Liquid  Storage  Vessels, 

:FR  Part  60.  Subparts  Ka  and 


IS 


hi 


owns  or  operates  certain 
s"  under  NSPS  Subpart  Ka 
ve  or  had  floating  roofs 
poles,  as  identified  in 


(  e 


shall  install,  maintain  and 
those  controls  specified  in 
date(s)  there  indicated  and 
seek  to  include  such  controls 


and  this  requirement  in  federally  enforceable 
permits  issued  by  appropriate  permitting 
authorities. 

5.  Respondent  shall  not  seek  or  obtain 
emission  reduction  credits  for  emission 
reductions  that  result  from  its  compliance 
with  this  order,  nor  shall  it  use  such 
reductions  to  offset  or  net  against  other 
emission  increases  in  any  permitting  or 
enforcement  action  required  by  or  taken 
pursuant  to  state  or  federal  law. 

6.  Pursuant  to  Section  113(a)  of  the  CAA, 
failure  to  comply  with  this  Order  may  lead 
to  a  civil  action  to  obtain  compliance  or  an 
action  for  civil  or  criminal  penalties. 

Issued  this day  of 2000. 

U.S.  Environmental  Protection  Agency. 

|FR  Doc.  00-620  Filed  1-13-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-KS;  FRL-6397-6] 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
State  of  Kansas  Authorization 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportunity  for  public  hearing. 

SUMMARY:  On  November  8,  1999,  the 
State  of  Kansas  submitted  an 
application  for  EPA  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act  (TSCA).  This  notice 
announces  the  receipt  of  the  State  of 
Kansas  application,  provides  a  45-day 
public  comment  period,  and  provides 
an  opportunity  to  request  a  public 
hearing  on  the  application.  Kemsas  has 
provided  self-certification  of  a  lead 
program  meeting  the  requirements  for 
approval  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404  of 
TSCA,  the  State  program  is  deemed 
authorized  as  of  the  date  of  submission. 
If  EPA  subsequently  finds  that  the 
program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
program,  EPA  will  work  with  the  State 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  Federal  program 
will  be  implemented  in  the  State. 
DATES;  Comments,  identified  by  docket 
control  number  PB-402404-KS,  must  be 


received  on  or  before  February  28,  2000. 
In  addition,  public  hearing  requests  may 
be  submitted  on  or  before  February  28, 
2000. 

ADDRESSES:  Comments  and  public 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PB-402404-KS  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mazzie  Talley,  Lead  Coordinator, 
Radiation,  Asbestos,  Lead  and  Indoor 
Programs  Branch,  Air,  RCRA  and  Toxics 
Division,  Environmental  Protection 
Agency.  Region  VII,  901  North  5^^  St„ 
Kansas  City.  KS  66101;  telephone 
number;  (913)  551-7518;  e-mail  address; 
talley.mazzie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
the  State  of  Kansas.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
wrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PB- 
402404-KS.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
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information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  from  8  a.m.  to 
5  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  docket  is 
located  at  the  regional  office  901  North 
5^  St.,  Kansas  City,  KS. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PB-402404-KS  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  comments  and 
hearing  requests  to:  Mazzie  Talley,  Lead 
Coordinator,  Radiation,  Asbestos,  Lead 
and  Indoor  Programs  Branch,  Air,  RCRA 
and  Toxics  Division,  Environmental 
Protection  Agency,  Region  VII,  901 
North  5*  St.,  Kansas  City,  KS  66101. 

2.  In  person  or  by  courier.  Deliver 
comments  and  hearing  requests  to: 
Radiation,  Asbestos,  Lead  and  Indoor 
Programs  Branch,  Air,  RCRA  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  VII,  901  North  5*  St., 
Kansas  City,  KS  66101.  The  regional 
office  is  open  from  8  a.m.  to  5  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
regional  office  is  (913)  551-7020. 

3.  Electronically.  You  may  submit 
comments  and  hearing  requests 
electronically  by  e-mail  to: 
"talley.mazzie@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
Confidential  Business  Information  (CBI). 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PB-402404-KS.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

Do  not  submit  any  infdrmation 
electronically  that  you  consider  to  be 


CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  State  of  Kansas  has  provided  a 
self-certification  letter  stating  that  its 
lead-based  paint  training  and 
certification  program  meets  the 
requirements  for  authorization  of  a  State 
program  under  section  404  of  TSCA  and 
has  requested  approval  of  the  Kansas 
lead-based  paint  training  and 
certification  program.  Therefore, 
pursuant  to  section  404  of  TSCA,  the 
program  is  deemed  autho^zed  as  of  the 
date  of  submission  (i.e.,  November  8, 
1999).  If  EPA  subsequently  finds  that 
the  program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
program,  EPA  will  work  with  the  State 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  Federal  program 
will  be  impleihented  in  the  State. 

Pursuant  to  section  404(b)  of  TSCA 
(15  U.S.C.  2684(b)),  EPA  provides  notice 
and  an  opportunity  for  a  public  hearing 
on  a  State  or  Tribal  program  application 
before  approving  the  application. 
Therefore,  by  this  notice  EPA  is 
soliciting  public  comment  on  whether 
the  State  of  Kansas  application  meets 
the  requirements  for  EPA  approval.  This 
notice  also  provides  an  opportimity  to 
request  a  public  hearing  on  the 
application.  If  a  hearing  is  requested 
and  granted,  EPA  will  issue  a  Federal 
Register  notice  announcing  the  date, 
time,  and  place  of  the  hearing.  EPA's 
final  decision  on  the  application  will  be 
published  in  the  Federal  Register. 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Pubic  Law  102-550.  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  from  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

In  the  Federal  Register  of  August  29, 
1996  (61  FR  45777)  (FRL-5389-9),  EPA 
promulgated  final  TSCA  section  402/ 
404  regulations  governing  lead-based 
paint  activities  in  target  housing  and 
child-occupied  facilities  (a  subset  of 
public  buildings).  Those  regulations  are 
codified  at  40  CFR  part  745.  and  allow 
both  States  and  Indian  Tribes  to  apply 
for  program  authorization.  Pursuant  to 
section  404(h)  of  TSCA.  EPA  is  to 
establish  the  Federal  program  in  any 
State  or  Tribal  Nation  without  its  own 
authorized  program  in  place  by  August 
31,  1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(15  U.S.C.  2684(b)).  EPA's  regulations 
(40  CFR  part  745,  subpart  Q)  provide  the 
detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
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authorization  becomes 
.  if  EPA  disapproves 
or  withdraws  the 


m.  State  Program  Description 
Summary 

The  followin ;  summary  of  the  State  of 
Kansas  propose  d  program  has  been 
provided  by  th(  i  applicant. 

The  Kansas  I  apartment  of  Health  and 
Environment,  I  ead  Poisoning 
Prevention  Pro  p-am  certifies  lead 
professionals,  <  ccredits  the  required 
training  prograns,  licenses  lead  activity 
firms,  and  enfo  rces  the  work  practice 
standards  for  ci  )nducting  lead-based 
paint  activities  and  abatement  projects. 
The  department  operates  under  the 
authority  of  Sepate  Bill  107  and  Kansas 
Administrativel  Regulations  (1999)  28- 
72-1  to  28-72-22.  Together,  these 
functions  fulfill  the  requirements  for  an 
EPA  approved  State  program  and  ensure 
the  quality  of  Ited  abatement  and  lead- 
based  paint  activities  conducted  in 
Kansas.  I 

The  Lead  Pofsoning  Prevention 
Program  certifies  individuals  and 
accredits  trainitig  programs  for  the 
following  lead  pccupations:  Lead 
inspectors,  risk  assessors,  lead 
abatement  workers,  lead  abatement 
supervisors,  prpject  designers,  and  lead 
abatement  contractors.  For  each 
occupation,  an  applicant  for 
certification  miist  meet  or  exceed 
education  and  experience  requirements, 
successfully  cc  mplete  an  appropriate 
training  program,  and  score  at  least  70% 
on  the  nationa  3"^  party  examination  for 
lead  inspectors ,  risk  assessors,  and  lead 
abatement  supi  jrvisors  all  pursuant  to 
regulation.  An  applicant  for  a  lead 
abatement  con  ractor  has  no  experience 
and  education  requirements.  The 
licensed  lead  a  satement  contractor's 
application  in(  ludes  a  statement  that  it 
will  only  hire  ( lertified  individuals  to 
conduct  lead-b  ased  paint  activities  and 
that  it  will  foil  )w  approved  work 
practice  standi  rds. 

Certified  lea  1  professionals  must 
comply  with  Kansas  Work  Practice 
Standards  whf  n  conducting  lead-based 
paint  activities  on  target  housing  or 
child-occupiec  facilities.  These  work 
practice  standi  rds  ensure  that  lead- 
based  paint  ac  ivities  are  conducted 
reliably,  effect  vely,  and  safely.  The 
department  ha  >  the  authority  to  take 
administrative  or  civil  actions  or  seek 
criminal  actioi  is  against  an  entity  that 
violates  the  w(  irk  practice  standards  or 
fails  to  compl]  with  any  part  of  the 
licensure,  cert  fication,  or  accreditation 
regulations. 

The  Lead  Pc  isoning  Prevention 
Program  staffii  ig  consists  of  the 


following:  Barry  Brooks,  Director,  Public 
Service  Executive;  Sue  Bowden,  Nurse 
Consultant,  Public  Health  Nurse;  Trent 
Roehler,  Office/ Accounting  Specialist; 
Wendy  Butler,  Intern;  and  Tom  Morey, 
Health  and  Environment  Consultant. 

rv.  Federal  Overfiling 

Section  404(b)  of  TSCA  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  imder  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
docimient  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  21. 1999. 

Dennis  D.  Grams, 

Administrator,  Region  VII. 

[FR  Doc.  00-965  Filed  1-13-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6523-1] 

CWA  303<d):  Final  Notice  of  EPA's 
Decision  To  Withdraw  the  Total 
Maximum  Daily  Loads  (TMDLs)  for 
Copper  in  the  Arthur  Kill  and  Kill  Van 
Kull  and  Establish  a  TMDL  for  Nickel 
in  the  Hackensack  River 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  decision. 


summary:  EPA  has  reached  the 
following  conclusions  regarding  certain 
segments  of  the  New  York-New  Jersey 
Harbor:  the  applicable  water  quality 
standard  for  copper  in  the  Arthur  Kill 
and  the  Kill  van  Kull  is  not  likely  to  be 
exceeded  (i.e.,  the  waters  are  not  water 
quality-limited  for  copper)  and 
therefore,  no  TMDL  is  necessar>'  for 
copper;  and  the  Hackensack  River  below 
the  Oradell  Dam  is  water  quality-limited 
for  nickel.  Therefore,  as  part  of  this 
action,  EPA  is  establishing  a  TMDL  for 
nickel  in  the  Hackensack  River. 

EPA  is  hereby  issuing  public  notice 
of:  its  final  decision  to  withdraw  the 
Phase  I  copper  TMDL  in  the  Arthur  Kill 
and  Kill  Van  Kull  established  by  EPA  on 
January  24, 1996;  and  its  final  decision 
to  establish  a  TMDL  for  nickel  in  the 
Hackensack  River. 
EFFECTIVE  DATE:  December  27,  1999. 

ADDRESSES:  Copies  of  the 
responsiveness  sunmiary  and  relevant 
supporting  documents  may  be  obtained 
by  writing  to  Ms.  Rosella  O'Connor,  Fate 
&  Effects  Team,  U.S.  Environmental 
Protection  Agency  Region  2,  290 
Broadway,  24th  Floor,  New  York,  New 
York  10007-1866, 

oconnor.rosella@epamail.epa.gov,  or  by 
calling  (212)  637-3823. 

The  administrative  record  containing 
background  technical  information  is  on 
file  and  may  be  inspected  at  the  U.S. 
EPA,  Region  2  office  between  the  hours 
of  8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Arrangements  to  examine  the 
administrative  record  may  be  made  by 
contacting  Ms.  Rosella  O'Connor. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosella  O'Connor,  telephone  number 
(212)637-3823. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Public  Notice  of  Draft  Decision 

III.  Final  Determination 

I.  Background 

A  TMDL,  or  total  maximum  daily 
load,  is  the  maximum  amount  of  a 
pollutant  that  a  waterbody  can 
assimilate  and  still  meet  ambient  water 
quality  standards.  TMDLs  are 
established  for  water  quality-limited 
segments,  which  are  defined  as  "any 
segment  where  it  is  known  that  water 
quality  does  not  meet  applicable  water 
quality  standards,  and/or  is  not 
expected  to  meet  applicable  water 
quality  standards,  even  after  the 
application  of  technology-based  effluent 
limitations*   *   *"  (40  CFR  130.2(j)). 

On  January  24,  1996  (61  FR  1930), 
EPA  established  certain  phased  TMDLs, 
including  waste  load  allocations  (WLAs) 
and  load  allocations  (LAs)  for  copper 
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and  mercury  for  specific  waters  of  the 
New  York-New  Jersey  Harbor.  The 
Phase  I  TMDLs  established  in  January 
1996  required  additional  data  collection 
in  the  New  Jersey  Harbor  waters  before 
the  establishment,  as  necessary,  of 
revised  Phase  II  TMDLs.  Phase  II 
TMDLs  were  to  be  established  only  if 
the  additional  data  and/or  modeling 
indicated  that  it  was  necessary  to  reduce 
point  and/or  nonpoint  sources  of  certain 
metals  below  Phase  I  levels. 

The  New  Jersey  Harbor  Dischargers 
Group  (NJHDG),  in  cooperation  with  the 
New  Jersey  Department  of 
Environmental  Protection  (NJDEP)  and 
EPA,  agreed  to  undertake  the  necessary 
additional  ambient  and  load  monitoring 
and  modeling  effort  necessary  to 
determining  if  copper,  nickel  and  lead 
exceeded  or  potentially  exceeded 
applicable  water  quality  standards  in 
the  following  New  Jersey  Harbor  waters; 
Newark  Bay,  Hackensack  River  below 
the  Oradell  Dam,  Passaic  River  below 
the  Dundee  Dam,  Raritan  River  below 
the  Fieldville  Dam  and  Raritan  Bay. 
Based  on  the  results  of  the  monitoring 
effort,  it  was  determined  that  copper 
does  not  exceed  the  applicable  water 
quality  criteria  in  any  of  the  above- 
mentioned  waters.  Therefore,  the  Phase 
I  copper  TMDLs,  for  the  waters 
mentioned  above,  were  withdrawn  on 
September  19.  1997  (62  FR  49226).  It 
was  also  determined  that,  of  all  of  the 
above-mentioned  waters,  only  the 
Hackensack  and  Passaic  Rivers  are 
potentially  water  quality-limited  for 
nickel  and  required  further  assessment 
and,  as  necessary,  the  establishment  of 
TMDLs  for  nickel.  None  of  the  above 
waters  were  water  quality-limited  for 
lead.  The  Arthur  Kill  and  the  Kill  Van 
Kull  were  not  directly  included  in  this 
investigation,  therefore  the  TMDLs  for 
copper  had  remained  in  effect  for  those 
waters.  The  mercury  TMDLs  established 
in  1996  still  remain  in  effect  for  those 
waters. 

In  1997  and  1998,  the  NJHDG,  NJDEP 
and  EPA  completed  a  monitoring 
program  and  water  quality  modeling  to: 
(1)  determine  if  copper  is  actually  water 
quality-limiting  in  the  Arthur  Kill  and 
the  Kill  Van  Kull;  and  (2)  estabhsh,  as 
necessary,  nickel  TMDLs  for  the 
Hackensack  and  Passaic  Rivers  and 
Newark  Bay.  The  ambient  water  quality 
data  and  modeling  evaluation  contained 
in  the  study  entitled,  "Monitoring  and 
Modeling  of  Nickel  in  The  Hackensack 
and  Passaic  Rivers  and  Newark  Bay  and 
Monitoring  and  Data  Analysis  for 
Copper  in  The  Arthur  Kill  and  Kill  Van 
Kull",  indicate  that:  (1)  copper  is  not 
water  quality-limiting  in  the  Arthur  Kill 
and  the  Kill  Van  Kull,  and  therefore,  the 
Phase  I  copper  TMDLs  (established 


January  24,  1996)  are  no  longer 
necessary;  (2)  the  Hackensack  River  is 
water  quality-limited  for  nickel  and 
requires  the  establishment  of  a  TMDL 
for  nickel;  and  (3)  the  Passaic  River  and 
Newark  Bay  are  not  water  quality- 
limited  for  nickel  and,  at  this  time,  do 
not  require  TMDLs  for  nickel. 

n.  Public  Notice  of  Draft  Decision 

EPA's  proposed  withdrawal  for  the 
copper  TMDL  in  the  Arthur  Kill  and 
Kill  Van  Kull  and  its  proposed 
establishment  of  a  nickel  TMDL  for  the 
Hackensack  River  was  public  noticed  in 
the  Federal  Register  dated  October  28, 
1999  (64  FR  58058).  A  30-day  comment 
period  followed,  during  which  EPA 
received  comments  from  ten 
commenters.  All  comments  have  been 
addressed  in  a  responsiveness  summar\' 
which  may  be  obtained  by  writing  or 
calling  Ms.  Rosella  O'Connor  as 
referenced  above.  None  of  comments 
received  during  the  public  comment 
period  resulted  in  changes  to  EPA's 
proposed  actions  to  withdraw  the 
copper  TMDLs  in  the  Arthur  Kill  and 
Kill  Van  Kull  and  to  establish  a  TMDL 
for  nickel  in  the  Hackensack  River. 

III.  Final  Determination 

EPA  is  noticing  its  final  decision  to: 
(1)  Withdraw  the  Phase  I  copper  TMDLs 
from  the  Arthur  Kill  and  the  Kill  Van 
Kull  because  those  waters  are  not 
impaired  for  copper  and  effluent 
limitations  required  of  point  sources 
imder  section  301(b)  of  the  Clean  Water 
Act  are  stringent  enough  to  implement 
water  quality  standards  for  copper 
applicable  to  such  waters  (i.e,  these 
waters  are  not  water  quality-limited  for 
copper)  and  (2)  the  proposed 
establishment  of  a  TMDL  for  nickel  in 
the  Hackensack  River.  EPA  is 
establishing  the  nickel  TMDL  in  the 
Hackensack  River  at  the  request  of  the 
New  Jersey  Department  of 
Environmental  Protection.  These  actions 
are  appropriate  given  the  specific 
circumstances,  original  and  additional 
monitoring  data,  and  management 
approach  agreed  upon  by  the  States  of 
New  Jersey  and  New  York  and  EPA  for 
the  waters  of  the  New  York-New  Jersey 
Harbor. 

The  supporting  technical 
documentation  for  these  actions  is 
contained  in  Withdrawal  of  Total 
Maximum  Daily  Loads  (TMDLs)  for 
Copper  in  the  Arthur  Kill  and  Kill  Van 
Kull  and  Establishment  of  a  TMDL  for 
Nickel  in  the  Hackensack  River  (EPA, 
December  1999)  and  "Monitoring  and 
Modeling  of  Nickel  in  The  Hackensack 
and  Passaic  Rivers  and  Newark  Bay  and 
Monitoring  and  Data  Analysis  for 
Copper  in  The  Arthur  Kill  and  Kill  Van 


KuU"  (Great  Lakes  Environmental 
Center,  1998). 

The  determination  that  TMDLs  for 
copper  are  no  longer  necessary  in  the 
Arthur  Kill  and  Kill  Van  Kull  is  based 
on  additional  monitoring  data  and 
modeling  conducted  by  the  NJHDG's 
consultant,  with  assistance  from  EPA. 
Monitoring  and  modeling  projections 
included  more  recent  municipal  plant 
effluent  data  and  New  Jersey  storm 
water  and  combined  sewer  overflow 
data.  Previous  modeling  projections  and 
TMDLs  were  based  on  New  York  storm 
water  and  combined  sewer  overflow 
data.  These  data  were  used  due  to  a  lack 
of  data  for  New  Jersey  storm  water  and 
combined  sewer  overflows.  The  more 
recent  storm  water  and  combined  sewer 
overflow  data  are  much  lower  than  the 
original  estimates.  The  data  and 
modeling  projections  now  indicate  that 
the  applicable  copper  criterion  is  not 
likely  to  be  exceeded  in  these  waters. 
Therefore,  the  Arthur  Kill  and  Kjll  Van 
Kull  are  not  water  quality-limited  for 
copper  and  do  not  require  TMDLs.  EPA 
has  made  a  final  decision  to  withdraw 
the  TMDLs  for  copper  in  the  Arthur  Kill 
and  Kill  Van  Kull. 

Analysis  of  ambient  data  and 
modeling  projections  in  the  Hackensack 
River  indicate  that  the  applicable  nickel 
criterion  of  8.2  ng/L  (expressed  in  the 
dissolved  form)  is  likely  to  be  exceeded, 
and  therefore,  a  TMDL  is  required. 
NJHDG's  consultant  developed  a  water 
quality  model  to  facilitate  the 
development  of  a  TMDL.  Modeling 
projections  indicate  that  the  Hackensack 
River  is  an  effluent-dojninated  river. 
The  ambient  nickel  concentration  is 
driven  by  the  concentration  of  nickel  in 
the  Bergen  County  Utilities  Authority 
(BCUA)  discharge.  BCUA  represents  the 
largest  source  of  nickel  to  the  River. 
Other  smaller  sources  include:  North 
Bergen  Sewage  Treatment  Plant, 
Secaucus  Sewage  Treatment  Plant, 
combined  sewer  overflows  (CSOs). 
storm  water,  atmospheric  deposition 
and  background  (upstream  sources). 
Using  the  calibrated  water  quality 
model.  EPA  calculated  a  TMDL  of  4.98 
lbs/day  of  nickel  which  will  meet  the 
applicable  nickel  criterion,  taking  into 
account  seasonal  variations  and  critical 
conditions,  and  including  a  margin  of 
safety.  The  TMDL  was  allocated  to  point 
sources  (waste  load  allocations)  and 
nonpoint  sources  (load  allocations).  The 
existing  loads  of  nickel,  waste  load 
allocations  (WLA),  and  load  allocations 
(LA)  needed  to  achieve  the  TMDL  are 
shown  below.  The  WLA  for  BCUA 
represents  a  major  reduction  in  nickel 
load  to  the  Hackensack  River.  This 
reduction  will  result  in  meeting  the 
applicable  water  quality  criterion  for 
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Table  1.— 
Nickel  in 


THE 


Source 


BCUA  [NJ00200J  8] 
North  Bergen  STf 

[NJ0034339] 
Secaucus  STP 

[NJ0025038] 

CSOs  

Storm  Water  ... 


XWLAs  

Atmospheric  ... 
Boundary  (Background) ' 


TMDL 


'  The  WLA  of 

an  effluent 
coverable)  and 
flow  is  109  mgd 
an  effluent 

2  Based  on 
effluent 
arable). 

3  Based  on 
mean  effluent 
recoverable). 

"  Calculated  at 
Hackensack 
Dam. 

This  action  1  as 
TMDLs  for  oth  jr 
for  these  water ; 

Dated;  Decemi|er  27,  1999. 
Jeanne  M.  Fox, 
Regional  Adminytrator, 
[FR  Doc.  00-962 
BILUNG  CODE  SSeOfSO-P 
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MDUWLAS/LAS  FOR 
Hackensack  River. 


Existing 

load 
(lbs/day) 


11.3 

0.28 

0.04 
0.10 
0.81 


1.06 
0.37 


WLA/LA 
(lbs/day) 


'2.2 

2  0.38 

30.06 
0.10 
0.81 


3.55 
1.06 
0.37 


4.98 


2.2  lbs/day  is  established  at 

concentration  of  3.6  iJig/L  (total  re- 

flpw  of  75  mgd;  if  the  effluent 

the  WLA  is  3.3  lbs/day  with 

concehtration  of  3.6  ng/L. 

des  ign  flow  of  1 0  mgd  and  mean 
concentration  of  4.6  ng/L  (total  recov- 

ddsign  flow  of  5.12  mgd  and 
concentration  of  1.5  ng/L  (total 

the  boundary  condition  of  the 
Rivpr   upstream   at   the  Oradell 


no  effect  on  the 
pollutants  established 


,  Region  2. 
Filed  1-13-00;  8:45  am] 


ENVIR0NMEh4rAL  PROTECTION 
AGENCY 

[FRL-6523-5] 

Proposed  Rei^uance  of  General 
NPDES  Permits  (GP)  for  Alaskan 
Mechanical  Placer  Mining  (Permit 
Number  AKG^37-0000)  and  Alaskan 
Medium-Size  iuction  Dredging  (Permit 
Number  AKG-|37-1 000) 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Notice 
two  general  pe  rmit; 


SUMMARY:  On 

permits  re; 
mechanical 
dredge  mining 
operations  in 


ph 


of  proposed  reissuance  of 
s. 


une  30,  1999,  two  general 
gula  ting  the  activities  of 

cer  mining  and  suction 
for  gold  placer  mining 
he  State  of  Alaska 


expired.  EPA  proposes  to  reissue  these 
two  general  permits  with  minor  changes 
based  on  updated  information  relating 
to  the  impact  of  such  mining  activity  on 
the  environment.  EPA  is  proposing  to 
make  these  permits  effective  some  time 
after  the  2000  mining  season  and  at  the 
same  time  revoking  coverage  under  the 
1994  modified  general  permits.  This  is 
also  notice  of  EPA's  issuance  of  a 
Finding  of  No  Significant  Impact  (FNSI) 
for  NPDES  permit  AKG-3  7-0000. 

DATES:  Interested  persons  may  submit 
comments  on  the  proposed  reissuance 
of  the  GPs  to  EPA,  Region  10  at  the 
address  below.  Comments  must  be 
received  by  March  14,  2000.  Public 
Hearings  are  scheduled  in  Anchorage 
and  Fairbanks.  The  Anchorage  hearing 
will  be  held  on  February  29,  2000,  from 
6:00  pm  until  9:00  pm.  The  Fairbanks 
hearing  will  be  held  on  March  7,  2000, 
from  6:00  pm  until  9:00  pm. 

ADDRESSES:  Comments  on  the  proposed 
General  Permits  and  the  Finding  of  No 
Significant  Impact  should  be  sent  to 
Director,  Office  of  Water;  USEPA  Region 
10;  1200  Sixth  Avenue,  OW-135; 
Seattle,  Washington  98101.  The 
Anchorage  public  hearing  will  be  held 
at  the  Days  Inn  Conference  Center,  330 
E.  4th  Avenue.  The  Fairbanks  public 
hearing  will  be  held  at  the  Carlson 
Center,  2010  Second  Avenue,  Pioneer 
Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  Proposed  General  Permits 
and  Fact  Sheets  are  available  upon 
request.  The  General  Permits  and  Fact 
Sheets  may  be  found  on  the  Region  10 
website  at  www.epa.gov/rlOearth/ 
offices/water/npdes.html  Requests  may 
be  made  to  Audrey  Washington  at  (206) 
553-0523  or  to  Cindi  Godsey  at  (907) 
271-6561  or  electronically  mailed  to: 
washington.audrey@epa.gov  or 
godsey.cindi@epa.gov 

SUPPLEMENTARY  INFORMATION 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12866  pursuant  to  section  6  of  that 
order. 

Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C. 
605(b)  that  this  reissuance  of  these  GPs 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  bm-den  on 
regulated  sources. 


Dated:  Ianuar>'  7.  2000. 
Randall  F.  Smith, 

Director,  Off  ice  of  Water,  Region  W. 

[FR  Doc.  00-960  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 

Employment  Opportunity  Commission. 

DATE  AND  TIME:  Tuesday,  January  25, 

2000  at  2:00  P.M.  (Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building,  1801 

"L"  Street,  NW,  Washington,  D.C. 

20507. 

STATUS:  The  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Closed  Session 

Review  of  Pending  Litigation. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting:  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.) 

Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any 
time  for  information  on  these  meetings. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663-4070. 

This  Notice  Issued  January  12,  2000. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  00-1106  Filed  1-12-00;  2:49  pm] 
BiLUNG  CODE  67SO-06-M 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  2000-N-1] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

agency:  Federal  Housing  Finance 

Board. 

action:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  1998-99 
eighth  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  must 
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submit  Community  Support  Statements 
to  the  Finance  Board. 

DATES:  Bank  members  selected  for  the 
1998-99  eighth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  February  28,  2000. 

ADDRESSES:  Bank  members  selected  for 
the  1998-99  eighth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  either 
by  regular  mail  at  the  Office  of  Policy, 
Research  and  Analysis,  Program 
Assistance  Division,  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006,  or  by 
electronic  mail  at 
FITZGERALDE@FHFB  .GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emma  J.  Fitzgerald,  Program  Analyst, 
Office  of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  by 
telephone  at  202/408-2874,  by 
electronic  mail  at 
FITZGERALDE@FHFB.GOV,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 


SUPPLEMENTARY  INFORMATION 

I.  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
commimity  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
under  the  Community  Reinvestment  Act 
of  1977  (CRA),  12  U.S.C.  2901  et  seq., 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act,  the  Finance  Board 
has  promulgated  a  community  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  936.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  936.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
936.3(b).  All  members,  including  those 
not  subject  to  CRA,  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 
936.3(c). 


Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
community  support  review  each 
calendar  quarter.  12  CFR  936.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as.  any  indication  of  either 
the  financial  condition  or  the 
conununity  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  February  28.  2000 
deadline  prescribed  in  this  notice.  12 
CFR  936.2(b)(l)(ii)  and  (c).  On  or  before 
January  29,  2000.  each  Bank  will  notify 
the  members  in  its  district  that  have 
been  selected  for  the  1998-99  eighth     ' 
quarter  community  support  review 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  12  CFR  936.2(b)(2)(i).  The 
member's  Bank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  Bank  also 
will  provide  assistance  in  completing 
the  Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1998-99 
eighth  quarter  community  support 
review  cycler 


Member 


City 


State 


Federal  Home  Loan  Bank  of  Boston — District  1 


Savings  Bank  of  Danbury  

American  Eagle  FCU  

Mechanics  Savings  Bank 

Savings  Bank  Life  Insurance  

Stafford  Savings  Bank  

Sikorsky  FCU  

Torrington  Savings  Bank 

Constitution  State  Corporate  Credit  Union 

Webster  Bank , 

New  England  Bank  and  Trust  Company  ... 

Tfie  Provident  Bank  

Attiol-Clinton  Co-operative  Bank 

Boston  Edison  Employees  CU 

Boston  Post  Office  Employees  CU 

Citizens  Bank  

Mount  Wasfiington  Co-op  Bank 

Telephone  Workers'  Co-operative  Bank  .... 

Bridgewater  Savings  Bank 

Metropolitan  Credit  Union  

Pilgrim  Co-operative  Bank  

Everett  Co-operative  Bank 

St.  Anne's  Credit  Union  of  Fall  River 

I-C  Federal  Credit  Union  

Community  National  Bank 

Jeanne  D-Arc  Credit  Union 

St.  Mary's  Credit  Union 

Medway  Cooperative  Bank  

Auburndale  Co-op  Bank 


Danbury 

East  Hartford  .... 

Hartford 

Hartford 

Stafford  Springs 

Stratford  

Torrington  

Wallingford 

Waterbury  

Windsor  

Amesbury  

Athol  

Boston  

Boston  

Boston  

Boston  

Boston  

Bridgewater  

Chelsea  

Cohasset  

Everett  

Fall  River  

Fifchburg 

Hudson  

Lowell  

Marlborough  

Medway  ^ 

Newton  


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
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Member 


City  Savings  Bank  b<  Pittsfield 

Greylock  Federal  C  redil  Union  

Winter  Hill  Federal  Savings  Bank  

Fleet  National  BanI; 

Webster  Five  Centn  Savings  Bank  .. 
Mutual  FSBank— P  ymoutti  County  ., 

Winchester  Savings  Bank  

Maine  State  Empio  ^ee  Credit  Union 

Biddeford  Savings  Jank 

St.  John's  (Bmnswjck)  FCU  

Ocean  National  Bafik  of  Kennebunk 

Community  Credit  Union  

Rainbow  Federal  Oredit  Union 


Ste.  Croix  Regiona  Federal  Credit  Union 

Portland  Regional  I  "ederal  Credit  Union 

Evergreen  Credit  U  nion 

Ledyard  National  B  ank 

Telephone  Credit  L  nion 

Awane  Bank,  FSB 

Pemigewasset  Nat  onal  Bank 

Northeast  Federal  Oredit  Union 

Woodsville  Guaranty  Savings  Bank 

The  People's  Cred  t  Union 

Pawtucket  Credit  L  nion 

Coastway  Credit  U  lion 

Vermont  Developm  ent  Credit  Union 

Community  Nation!  il  Bank 

First  National  Bank  - 


Wells  River  Saving  >  Bank 


oial 


'incs 


tfe 


Sun  National  Bank 
Sterling  Bank 
Valley  National 
Roselle  Savings 
Summit  Federal 
Great  Falls  Bank  . 
Marathon  National 
Seneca  Federal  S4' 
Ballston  Spa  Nati 
New  York  National 
Dime  Savings  Ban  ( 
Central  National 
Community  Bank, 
Carthage  Federal 
Lake  Shore  Savi 
Ellenville  National 
Savings  Bank  of 
Evergreen  Bank,  ^ 
City  National  Bank 
First  National  BanI 
Sound  Federal  Sayi 
North  Fork  Bank 
Bank  Audi  (USA) 
Ridgewood  Savinds 
First  National  BanI 
North  Country 
Oneida  Valley 
Premier  National 
ESL  Federal  Cred  1 
Geddes  Federal 
National  Bank  of 
RG  Premier  Bank 

Eurobank  

First  Virgin  Islands 


Bank : 

Blink 

S<  vings  and  Loan  Assn 


Si' 
Ce 


of  Onwell 


City 


Pittsfield  

Pittsfield  

Somervilla  

Springfield 

Webster 

Whitman  

Winchester .... 

Augusta  

Biddeford  

Brunswick  

Kennebunk  ... 

Lewiston  

Lewiston  

Lewiston  

Portiand  

Westbrook  .... 

Hanover 

Manchester  ... 
Peterborough 

Plymouth 

Portsmouth  ... 
Woodsville  .... 

Middleton  

Pawtucket 

Providence  .... 

Burlington  

Derby  

Orwell  

Wells  River  ... 


Federal  Home  Loan  Bank  of  New  York— District  2 


Bank  of  New  York  

vings  and  Loan  Assn 

Bank  

Bank 

of  Williamsburgh 


Bank  

fA...„ 

:  Javings  &  Loan  Assn  .... 
and  Loan  Association 

3ank  

Finger  Lakes 

A  

and  Trust 

of  Jeftersonville  

ings  and  Loan  Assn  


Bank 


Sav  ngs  Bank 
Nat  onal  Bank 


gank  

Union  

vings  and  Loan  Assn 

laware  County 

3f  Puerto  Rico  


Federal  Savings  Bank 


Medford  

Mount  Laurel  .. 

Passaic  

Roselle 

Summit 

Totowa 

Astoria  

Baldwinsville  ... 
Ballston  Spa  ... 

Bronx  

Brooklyn 

Canajoharie  .... 

.Canton  

Carthage 

Dunkirtt  

Ellenville  

Geneva  

Glens  Falls  .... 

Gloverville 

Jeftersonville  .. 
Mamaroneck  .. 

Mattituck  

New  Yori<  

New  York 

Norfolk  

Ogdensburg  ... 

Oneida  

Poughkeepsie 

Rochester  

Syracuse 

Walton  

Guaynabo  

San  Juan  

St.  Thomas  .... 


Federal  Home  Loan  Bank  of  Pittsburgh— District  3 


First  National  Ban  c  of  Benwick 

American  Eagle  Savings  Bank,  PaSA 
Commerce  Bank/Hlarnsburg,  N.A  


Pioneer  American 


Croydon  Building  ind  Loan  Association 


Bank,  N.A 


Berwick  

Boottiwyn  ... 
Camp  Hill  ... 
Cartjondale 
Croydon  


State 


MA 

MA 

MA 

MA 

MA 

MA 

MA 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

NH 

NH 

NH 

NH 

NH 

NH 

Rl 

Rl 

Rl 

VT 

VT 

VT 

VT 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

PR 

PR 

VI 


PA 
PA 
PA 
PA 
PA 
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Member 


FNB  Bank,  N.A 

Marquette  Savings  Bank 

First  United  National  Bank  

Adams  County  National  Bank 

First  National  Bank  of  Greencastle 

Huntingdon  Savings  Bank,  PASA 

Huntingdon  Valley  FS&LA  

First  Commonwealth  Bank 

Abington  Bank 

Merchants  National  Bank  of  Kittanning  .. 

Fulton  Bank  

Citizens  National  Bank  of  Lansford  

First  National  Bank  of  Lilly 

Savings  and  Loan  Association  of  Milton  . 

First  National  Bank  of  Newport 

Peoples  Thrift  Savings  Bank 

Northumberland  National  Bank 

Berean  Federal  Savings  Bank  

First  Republic  Bank 

Jozef  Poniatowski  Building  &  Loan  Assn 

Tioga  Franklin  Savings  Association 

United  Savings  Bank , 

Fidelity  Savings  Bank 

Prestige  Bank 

Spring  Hill  Savings  Bank,  FSB  

Bank  of  Lancaster  County  

West  Milton  State  Bank  West 

Bank  of  Charles  Town  

Commercial  Banking  and  Tmst  Co 

Potomac  Valley  Bank 

Capon  Valley  Bank  

Citizens  Bank  of  Weston,  Inc 


Crty 


Danville 

Erie  ? 

Fryburg  

GettystMjrg  

Greencastle  

Huntingdon  

Huntingdon  Valley 

Indiana 

Jenkintown 

Kittanning 

Lancaster 

Lansford 

Ully  

Milton  

Newport  

Norristown  

Northumberland  .... 

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Pittsburgh  

Pittsburgh  

Pittsburgh  

Strasburg  

Milton  

Charles  Town  

Parkersburg  

Petersburg  

Wardensvilte  

Weston  


Federal  Home  Loan  Bank  of  Atlanta— District  4 


First  National  Bank  of  Central  Alabama  . 

Regions  Bank 

Fanners  and  Merchants  Bank  

Cullman  Savings  Bank 

First  Metro  Bank 

West  Alabama  Bank  and  Tmst , 

Bank  Independent  

First  Southern  National  Bank 

The  Bank  of  Warrior 

Treasury  Bank ; 

Cape  Coral  National  Bank  

First  National  Bank  of  Southwest  Florida 

BAC  Florida  Bank  

Destin  Bank 

Englewood  Bank  

First  Community  Bank  of  Southwest  FL  .. 

Jacksonville  Fireman's  Credit  Union 

Sun  Bank/North  Florida,  N.A  

CNB  National  Bank  

Peoples  Community  Bank 

Executive  National  Bank  

Gulf  Bank  

The  Skylake  State  Bank  

Fifth  Third  Bank  of  Florida  

Turnberry  Bank  

American  National  Bank 

Florida  Citizens  Bank  

Bank  of  Central  Florida  

Madison  Bank,  a  Savings  Bank 

First  American  Bank  of  Pensacola,  N.A  .. 

Sunshine  State  FS&LA  

SunTrust  Bank,  Gulf  Coast  

West  Coast  Bank  

National  Bank  of  Commerce 

Ashbum  Bank 

Community  National  Bank  

First  Capital  Bank 

Atlantic  National  Bank 

First  National  Bank  of  Northwest  Georgia 


State 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 
WV 
WV 
WV 


Aliceville aL 

Birmingham  aL 

Centre  ' /^l 

Cullman  /^\_ 

Muscle  Shoals  /VL 

Reform /^ 

Sheffield .^ "..m!"'"."!.l"!I"  AL 

Stevenson aL 

Warrior /\l 

Washington .*; pc 

Cape  Coral  PL 

Cape  Coral fl 

Coral  Gables  pL 

Destin  PL 

Englewood PL 

Fort  Myers  pL 

Jacksonville  PL 

Jacksonville  PL 

Lake  City  f[_ 

Malor>e PL 

Miami  .'. PL 

Miami  PL 

Miami  Lakes  PL 

Naples  , PL 

North  Miami  Beach PL 

Oakland  Park PL 

Ocala  PL 

Orlando PL 

Palm  Hartxw  ■  PL 

Pensacola JF\_ 

Plant  City  PL 

Sarasota  PL 

Sarasota  PL 

Winter  Park pL 

Ashbum  QA 

Ashbum  qa 

Atlanta  QA 

Brunswrck  QA 

Calhoun  |  QA 
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Bartow  County  Bpnk 
Columbus  Bank 
Lumpkin  County 
Farmers  State 
Citizens  Union 
Towns  County 
Heritage  Bank 
Charter  Bank  an(  I 
The  First  State  B  ink 
First  Bulloch  Bar^ 
United  Bank 
The  Hartjor  Bank 
Colombo  Bank 
Sequoia  Nationa 
The  Peoples  Bar  k 
Home  Federal  Sa 
Wilmington  Trust 
Bank  of  Marylani 
Farmers  and 
High  Country 
Four  Oaks  Bank 
Kenly  Savings 
Bank  of  Davie 
Bank  of  CurntucI 
Triangle  Bank 
Roanoke  Rapids 
Jackson  Savings 
Tartxjro  Savings 
Security  Federal 
Bank  of  Anderso^ 
Clemson  Bank 
BB&T  of  South 
Summit  National 
Greenwood  Ban! ; 
Palmetto  State  qank 
Beach  First 
Newtjerry  Federi 
Highlands  Union 
First  National 
Bank  of  Clarke 
Guaranty  Bank 
Capital  One,  F3^ 
Bank  of  Floyd 
Miners  and 
Rockingham 
First  Bank  and 
Bank  of  Marion 
Heritage  Bank 
Central  Virginia 
Bank  of  Essex 
Resource  Bank 
Fauquier  Bank 
F  &  M  Bank 


( ind  Trust  Company 

Bank 

Bi  nk  

Bink 

Biink 


Me  chants  Bank 
Baik 


&  Tnjst  Company 
a  ink,  Inc.,  SSB 


Savings  Bank,  SSB 

Bank,  SSB  

Bank,  SSB  

Savings  Bank 


aid 


C  arol 


B<nk 


Auburn  Banking 
The  Peoples  Ex 
Central  Appalacfi 
Farmers  State 
Bowling  Green 
First  National 
Brownsville  Deposit 
Heritage  Bank, 
Community  Tru^ 
First  National 
Bank  of  Ohio  CAunty 
Elkton  Bank  anc 
Farmers  Deposi 
Pendleton  Fede  al 
Bank  of  KentucI  y 
First  Federal 
City  National 
Commercial 


Sai/i 
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Member 


Trust  Company 
of  Ocilla 


of  Maryland 


Bank— Maryland 

of  Maryland  

vings  Bank  

FSB  


Trust  .... 

ina 

Bank  

and  Trust 


National  Bank  

I  Savings  Bank 

Bank  

of  AltaVista  ... 
County 


Baik 


City 


Mer(*iants  Bank  and  Trust  Co 

Heiitage  Bank  

Trust  Company 


a  id  Trust 
Jank  


W  nchester 


Cartersville 

Columbus  

Dahlonega  

Dublin  

Greensboro 

Hiawasee 

Jonesboro 

Marietta 

Ocilla 

Statesboro  

Zebulon 

Baltimore  

Bethesda  

Bethesda  

Denton  

Hagerstown  

Salisbury  

Towson  

Upperco  

Boone  

Four  Oaks 

Kenly 

Mocksville  

Moyock  

Raleigh  

Roanoke  Rapids 

Sylva 

TartxXx) 

Aiken 

Anderson  

Clemson  

Greenville  

Greenville  

Greenwood  

Hampton  

Myrtle  Beach  

Newberry  

Abingdon  

AltaVista  

Berryville  

Chariottesville  .... 

Falls  Church  

Floyd 

Grijndy 

Harrisonburg 

Lebanon  

Marion 

Norfolk  

Powhaton 

Tappahannock  .. 
Virginia  Beach  .. 

Warrenton  

Winchester 


Federal  Home  Loan  Bank  of  Cincinnati— District  5 


Company  

;hange  Bank  of  Beattyville 
ian  Peoples  Fed.  CU 

fenk  

Sank  &  Trust  Co,  N.A 

Bank  

he 
Bank,  FSB  . 
of  Clinton 


B<  nk 


Bank 


Trust  Company 

Bank  

Savings  Bank  

Inc  

ings  Bank  of  Frankfort 


Bai  k  of  Grayson 


Auburn  

Beattyville  

Berea  

Booneville  

Bowling  Green 

Brooksville  

Brownsville  

Buriington  

Campbellsville 

Clinton  

Dundee  

Elkton 

Eminence 

Falmouth 

Florence 

Frankfort  

Fulton 

Grayson  


State 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
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Member 


First  National  Bank  of  Grayson 

Hebron  Deposit  Bank 

Otiio  Valley  National  Bank  

First  City  Bank  and  Trust  Company  

Hyden  Citizens  Bank,  Inc 

Citizens  Guaranty  Bank  

Citizens  Bank  &  Trust  Co.  of  Jackson 

Peoples  Bank 

Lewisburg  Banking  Company  

Vine  Street  Trust  Company  

First  National  Bank  and  Trust 

Bank  of  Louisville  

Stock  Yards  Bank  &  Trust  Company 

Security  Bank  and  Trust  Company 

Citizens  Bank  

Peoples  Bank  of  Mun-ay  

Citizens  Bank  of  Campbell  County 

First  Farmers  Bank  and  Trust  Company  . 

Mercantile  Bank  of  Kentucky  

Paducah  Bank  and  Trust  Company 

Kentucky  Bank  

Farmers  Bank  and  Trust  Company  

Kentucky  Bank  and  Trust 

Southern  Deposit  Bank 

Salyersville  National  Bank  

Citizens  Union  Bank  of  Shelbyville 

Alliance  Bank  

First  &  Peoples  Bank  

Peoples  Bank  of  Kentucky 

Bank  of  the  Mountains  

Winchester  Federal  Savings  Bank 

North  Akron  Savings  Association  

Andover  Bank 

Sutton  State  Bank 

Blue  Ash  Building  and  Loan  Company 

Fanners  National  Bank  

Cincinnatus  Savings  and  Loan  Company  . 

Foundation  Savings  Bank  

The  Provident  Bank  

Park  View  Federal  Savings  Bank  

Fifth  Third  Bank  of  Columbus  ....•, 

Union  Bank  Company  

Heartland  Federal  Credit  Union  

State  Bank  and  Trust  Company  

Potters  Savings  and  Loan  Company 

Ohio  Bank  

Fremont  Federal  Credit  Union  

Ohio  Valley  Bank  Company 

Sycamore  National  Bank  

Harrison  Building  and  Loan  

Jackson  Savings  Bank 

Oak  Hill  Banks  

Bank  of  Leipsic  Company 

Lorain  National  Bank 

Peoples  Banking  and  Trust  Company  ....... 

Marion  Bank  

Minster  Bank  

First  National  Bank  of  New  Bremen  

Farmers  State  Bank  and  Trust  Company  .. 

Citizens  Banking  Company 

Sherwood  State  Bank 

Rrst  Bank  of  Ohio-Tiffin  

Mid  Am  Bank 

Citizens  National  Bank  of  Urbana 

Waverly  Building  and  Loan  Company  

National  Bank  and  Trust  Company 

Woodsfield  Savings  Bank  

Wayne  County  National  Bank 

Mahoning  National  Bank 

First  South  Bank  

First  State  Bank  of  Covington,  Tennessee 

Meigs  County  Bank 

Weakley  County  Bank 

Franklin  National  Bank 


City 


Grayson  

Hebron 

Henderson  

Hopkinsville  

Hyden  

Inline 

Jackson  

Lebanon  

Lewisburg  

Lexington  

London  

Louisville 

Louisville 

Maysville 

Morehead  , 

Murray  

Newport  

Owenton  

Paducah  

Paducah  

Paris  

Princeton  

Russell 

Russellvitle 

Salyersville  

Shelbyville  

Somerset  

Springfield 

Stanford  

West  Liberty  

Winchester 

Akron  

Andover 

Attica 

Blue  Ash  

Canfield  

Cheviot 

Cincinnati 

Cincinnati 

Cleveland  ...„ 

Columbus  

Columbus  Grove 

Dayton  

Defiance  

East  Liverpool 

Findlay  

Fremont  

Gallipolis  

Groesbeck  

Harrison  

Jackson  

Jackson  

Leipsic  

Lorain 

Marietta 

Marion 

Minster 

New  Bremen 

New  Madison 

Salineville  

Sherwood  

Tiffin 

Toledo 

Urt)ana 

Waverty 

Wilmington  

WoodsfiekJ 

Wooster  

Youngstown 

Bolivar 

Covington  

Decatur  

Dresden  

Franklin 


State 


KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

TN 

IN 

TN 

TN 

TN 
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Member 


Bank  of  Friendsh() 
Nashoba  Bank  .. 
First  State  Bank 

BankFirst  

First  National  Barjk 

McKenzie  Bankin  j  Company 

Secunty  Federal  ^vings  Bank 

Financial  Federal  Savings  Bank 

First  Tennessee  Bank,  N.A.  Memphis 

Union  Planters  Bi  ink 

Munford  Union  B)  ink 

Nashville  Bank  ofj  ( 

Bank  of  Ripley 

First  Community  feank  of  East  Tennessee 

The  Hardin  Coun  y  Bank 

Bank  of  Commen  e 

Wayne  County  &  ink 


Bank 

Bank 


aid 


Central  National 
Hoosier  Hills 
Bloomfield  State 
lU  Employees 
Wayne  Bank  and 
Chiphone  Federa 
Old  National  Ban|( 
Fire  Fighter's 
Midwest  Amencah 
Fowler  State 
Peoples  State 
Friendship  State 
Sand  Ridge  Bank 
First  Bank  of 
German  America^ 
Lafayette  Bank 
Union  County  Na  I 
Lynnville  Nationa 
Citizens  State 
Union  Bank  & 
Notre  Dame 
State  Bank  of 
Orange  County 
First  Federal 
First  Source  Banjc 
Peoples  Bank 
First  National 

CentreBank  

Merchants  Bank 
Centier  Bank  ... 
Shoreline  Bank 
State  Bank  of 
Century  Bank 
Southern  Michigj  i 
First  State  Bank 

BayBank  

Founders  Trust 
West  Michigan 
Independent 
Miners  State 
Peninsula  Bank 
Dart  National 
MFC  First 
Oxford  Bank 
Independent 
West  Shore 


I  tank  &  Trust  Company 

Cr&lit  Union 

Jank 

Feperal  Credit  Union  

Trust  Company 

Credit  Union  

in  Evansville 

Fe(leral  Credit  Union  

Federal  Credit  Union 


of  Francesville 
3ank 


Hur  tingburg 


and 
Baik 


an:j 


Bar( 


Commerce 


City 


Friendship  .... 
Germantown 
Jacksboro  .... 

Knoxville  

LaFollette 

McKenzie 

McMinnville  .. 

Memphis  

Memphis  

Memphis  

Munford  

Nashville  

Ripley 

Rogersville  .., 
Savannah  ... 

Trenton  

Waynesboro 


Federal  Home  Loan  Bank  of  Indianapolis— District  6 


Bank 
Trust  Company 

lonal  Bank 

Bank 


Bank 

Tnist  Company  

Fedi  sral  Credit  Union 
Oxtord  


Eank 


Sav  Ings  Bank 


Trust  Company 
Valparaiso  


Si  Trust  Company 


Cc  ledonia 


Trust 

n  Bank  and  Trust 


f'ersonal  Bank  ... 
C  ommunity  Bank 


Bark  

Bai  ik  of  Iron  River 


Baik 


Natior  al  Bank 


Bai  k— West  Michigan 


Attica 

Bedford  

Bloomfield 

Bloomington 

Cambridge  City 

Elkhart  

Evansville  

Fort  Wayne 

Fort  Wayne 

Fowler 

Francesville  

Friendship 

Highland  

Huntingburg  

Jasper  

Lafayette 

Liberty 

Lynnville 

New  Castle  

North  Vernon  ... 

Notre  Dame 

Oxford  

Padl 

Rochester  

South  Bend 

Sunman  

Valparaiso 

Veedersburg  .... 
West  Harrison  .. 

Whiting 

Benton  Harbor 

Caledonia  

Coldwater  

Coldwater  

Decatur  

Gladstone  

Grand  Rapids  . 

Hudsonville  

Ionia , 

Iron  River 

Ishpeming  

Mason  

Menominee 

Oxford 

Rockford  

Scottville  


Federal  Home  Loan  Bank  of  Chicago— District  7 


Old  Second  Nat  onal  Bank  of  Aurora  . 

State  Bank  of  Alston  

First  of  America  Bank— Illinois 

Beardstown  Savings  s.b  

First  Federal  Saimgs  and  Loan  Assn 


Aurora 

Aviston 

Bannockbum 
Beardstown  .. 
Bloomington  . 


State 


TN 
TN 
TN 
TN 
.TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Mi 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 


IL 
IL 
IL 
IL 
IL 
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Member 


First  National  Banl<  of  Blue  Island  

First  Bank,  be  

Marine  Trust  Company  of  Cartfiage  

Buena  Vista  National  Bank  

Chester  National  Bank  

LaSalle  Northwest  National  Bank  

Norfhem  Trust  Company  

St.  Anthony  Bank,  a  FSB 

American  Savings  Bank  of  Danville 

Republic  Bank  of  Chicago  

First  National  Bank  of  Decatur 

First  National  Bank  of  Dietrich  

East  Dubuque  Savings  Bank  East 

Bank  of  Edwardsville 

C.P.  Burnett  and  Sons,  Bankers 

First  State  Bank  

First  Bank  and  Tnjst  of  Evanston 

Fairfield  National  Bank  

Flora  Savings  Bank 

Marquette  Bank  Illinois 

Glastord  State  Bank 

Heritage  Community  Bank 

Golden  State  Bank 

Greenup  National  Bank^ 

Clay  County  State  Bank 

HomeStar  Bank 

First  Federal  Savings  Bank  of  Mascoutah 

First  FS&LA  of  Mattoon  

Amcore  Bank,  N.A.,  Mendota  

Midwest  Bank  of  Western  Illinois 

Morton  Community  Bank  

Mt.  Morris  Savings  and  Loan 

First  National  Bank  of  Mt.  Pulaski  

First  State  Bank  of  Newman 

Oak  Brook  Bank 

First  National  Bank  of  Oblong 

OIney  Trust  Bank  

First  Federal  Savings  Bank 

First  Bank  and  Trust,  s.b  

Com  Belt  Bank  and.  Trust  Company 

Bank  of  Rantoul  

State  Financial  Bank  

First  National  Bank  &  Trust  Company 

Northwest  Bank  of  Rockford  

Castle  Bank,  NA 

Illinois  One  Bank,  N.A 

First  Community  Bank 

South  Holland  Trust  and  Savings  Bank 

Independent  Bankers'  Bank 

Steriing  Federal  Bank,  FSB  

Streator  Home  Building  and  Loan  Assn  .... 

UnionBank 

First  National  Bank  of  Sullivan 

Thomson  State  Bank  

Tempo  Bank,  FSB 

Heritage  Bank,  Central  Illinois 

Midwest  Bank  of  McHenry  County  

Capstone  Bank,  NA  

Iroquois  Federal  Savings  and  Loan  Assn  .. 

Bank  of  Waukegan 

National  Bank  of  Northem  Illinois,  NA  

Wemple  State  Bank  

Weldon  State  Bank  and  Trust 

State  Bank  of  Illinois  

Abottsford  State  Bank 

F  &  M  Bank  Appleton 

First  National  Bank  and  Trust  Company  .... 

First  Banking  Center-Buriington 

Cambridge  State  Bank 

Community  Bank  of  Central  Wisconsin  

DMB  Community  Bank 

Charter  Bank  Eau  Claire 

Royal  Credit  Union  


City 


State 


Blue  Island  ... 

Capron 

Carthage , 

Chester  

Chester 

Chicago  

Chicago  

Cicero  

Danville 

Darien  

Decatur 

Dietrich  

Dubuque  

Edwardsville  . 

Eldorado  

Eldorado  

Evanston 

Fairfield 

Flora  

Galesburg  

Glastord  

Glenwood  

Golden  

Greenup 

Louisville 

Manteno 

Mascoutah  .... 

Mattoon 

Mendota 

Monmouth 

Morton  

Mt.  Morris  

Mt.  Pulaski 

Newman  

Oak  Brook  

Oblong  

OIney  

Ottawa  

Paris  

Pittsfield  

Rantoul  

Richmond  

Rochelle 

Rockford  

Sandwich  

Shawneetown 

Sherrard 

South  Holland 

Springfield 

Steriing  

Streator 

Streator 

Sullivan  

Thomson 

Trenton  

Trivoli  

Union  

Watseka 

Watseka 

Waukegan' 

Waukegan  

Waverty 

Weldon  

West  Chicago  . 

Abbottsford  

Appleton  

Beloit 

Buriington  

Cambridge  

Colby 

DeForest 

Eau  Claire 

Eau  Claire 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


2408 
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Member 


Grafton  State  Bapk  

Hartford  Savings  Bank  

Johnson  Bank  H^yward  

Bank  of  Kaukaunja 

First  National  Baik  in  Manitowoc  

Stephenson  National  Bank  and  Trust 

Marshfield  Savin9s  Bank  

Mayville  Savings  Bank  

McFarland  State  Bank  

Associated  Bank  Milwaukee  

North  Milwaukee  State  Bank  

Norwest  Bank  Wisconsin,  N.A 

Monona  State  Bank  

Oostburg  State  Bank 

United  Bank 

Port  Washington  State  Bank 

Peoples  State  B«nk  

Prairie  City  Bank  

F  &  M  Bank— Northeast 

Community  First  Bank 

Community  First  State  Bank 

State  Bank  of  St.  Cloud  

F&M  Bank,  Portage  County  

First  National  Ba^k  of  Stoughton 

Stratford  State  Bink 

Bank  of  Turtle  Lake 

First  National  Bafik 

People's  State  Bftnk 

State  Bank  of  Wlhee 

F&M  Bank,  Lakeland 

Citizens  State  B4nk 


City 


Grafton 

Hartford 

Hayward  

Kaukauna  

Manitowoc  

Marinette 

Marshfield  

Mayville 

McFarland 

Milwaukee 

Milwaukee 

Milwaukee 

Monona  

Oostburg 

Osseo  

Port  Washington 
Prairie  du  Chien 
Prairie  du  Chien 

Pulaski  

Rosholt  

Spooner  

St,  Cloud 

Stevens  Point  .... 

Stoughton  

Stratford 

Turtle  Lake  

Waupaca  

Wausau  

Withee  

Woodruff  

Woodville  


Federal  Home  Loan  Bank  of  Des  Moines— District  8 


The  First  Nation 
Farmers  State  Bj 
Iowa  State  Bank 
Rolling  Hills  BanI 
Benton  County 
First  State  Bank 
Poweshiek  Cou 
Tri-County  Bank 


Bank  of  Akron 

ink 


and  Trust 
late  Bank  . 


Savings  Bank  

nd  Trust 

Center  Point  Batik  and  Trust  Company 

The  Clinton  National  Bank  

First  Community  National  Bank  

Northwest  Bank  ^nd  Trust  Company 

Community  First  i  National  Bank  

Amencan  Vangubrd  Life  Insurance  Co 

Bankers  Trust  Company  

Brenton  Bank  .  ] 

State  Employees  Community  Credit  Union 

First  Central  Stale  Bank 

American  Trust  and  Savings  Bank  

Bank  Iowa,  N.A  

First  Security  St|te  Bank  

Manufacturers  ^nk  and  Tnjst  Company  .. 

Gamavillo  Savinds  Bank 

Hancock  County  Bank  and  Trust 

Heritage  Bank,  II.A  

United  Bank  of  Iswa 

Iowa  State  Banli 


and  Tmst  Company 


University  of  lov\  a  Community  CU 

Le  Mars  Bank  a  id  Trust  Company 

Luana  Savings  Qank 

Central  State  Bank 

Mahaska  State  I  iank 

Central  Valley  B  ank 

Farmers  State  ^nk 

Pioneer  Bank 

Iowa  State  Banlj 

Commercial  Tm  5t  &  Savings  Bank 

First  State  Bank 

American  Savings  Bank 

West  Des  Moines  State  Bank 


Akron  

Algona  

Algona  

Atlantic 

Blairstown  

Britt  

Brooklyn 

Cascade  

Center  Point  

Clinton  

Coming  

Davenport  

Decorah  

Des  Moines  

Des  Moines  

Des  Moines  

Des  Moines  

DeWitt 

Dubuque  

Essex 

Evansdale ^ 

Forest  City  

Gamavillo  

Gamer  

Holstein 

Ida  Grove 

Iowa  City 

Iowa  City 

Le  Mars  

Luana  

Muscatine  

Oskaloosa 

Ottumwa  

Schleswig  

Sergeant  Bluff 

Sheldon 

Storm  Lake  

Stuart  

Tripoli  

West  Des  Moines 


State 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wi 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 
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Member 


Farmers  Trust  and  Savings  Bank 

Security  State  Bank  of  Aitkin  ...'. 

Americana  National  Bank  

West  Central  Bank  

First  Federal  Bank 

Security  Bank  USA  

Bremer  Bank,  N.A 

First  Security  Bank 

EXCEL  Bank  

First  National  Bank  of  Elk  River 

First  State  Bank  of  Emmons 

Security  State  Bank  of  Fergus  Falls 

First  State  Bank  of  Finlayson 

First  National  Bank 

Stearns  Bank/Holdingford  

American  Bank,  Lake  City  

Farmers  State  Bank  of  Madelia,  Inc 

Security  State  Bank  of  Mankato  

Pioneer  Bank 

State  Bank  of  McGregor  

Marquette  Capital  Bank,  N.A  

Kanabec  State  Bank  

Alliance  Bank  

Farmers  and  Merchants  State  Bank 

Valley  Bank  

Hometown  Bank 

Eastwood  Bank  

First  National  Bank  of  the  North  

First  National  Bank  of  Sauk  Centre 

Steams  Bank,  N.A  

Citizens  State  Bank  of  St.  James  .: 

Midway  National  Bank  of  St.  Paul  

Commercial  State  Bank  of  Two  Hartwrs  .. 

Steams  Bank  of  Upsala  

Mid-Central  Federal  Savings  Bank 

The  First  National  Bank  of  Waseca 

Signal  Bank,  Inc  

Bank  10  

-Cameron  Savings  and  Loan  Assn.,  F.A  ... 

Farmers  State  Bank  

First  State  Bank  and  Trust  Company,  IrK: 

Citizens  Bank  and  Trust  Company  

First  National  Bank  of  Clinton  

Community  Bank  of  Excelsior  Springs  

Hume  Bank  

Home  Savings  Bank  

First  State  Bank  of  Joplin 

Bank  of  Lee's  Summit 

Farmers  Bank  of  Lincoln 

First  National  Bank  of  Mount  Vemon  

Community  Bank  and  Trust  

Citizens  Bank  

Security  Pacific  Bank  .7 

The  Paris  National  Bank 

Bank  of  the  LeadBelt  

Irondale  Bank  

Phelps  County  Bank  

Systematic  Savings  and  Loan  Association 
Fanners  and  Merchants  Bank  of  St.  Clair  . 

Allegiant  Bank  

Heartland  Bank  

Osage  Valley  Bank  

Bank  of  Beulah 

Dakota  Westem  Bank 

Westem  State  Bank , 

First  State  Bank  of  LaMoure 

Community  First  State  Bank  ;,... 


City 


Williamsburg 

Aitkin 

Albert  Lea  .... 
Ban-ett 


Bemidji  

Bemidji 

Breckenridge 

Byron  

Edina  


Elk  River 

Emmons  

Fergus  Falls 
Finlayson  .... 

Hawley 

Holdingford  . 

Lake  City  

Madelia  

Mankato 

Mapleton 

McGregor 

Minneapolis  . 
Mora  


New  Ulm  

New  York  Mills 
North  Mankat  .. 
Redwood  Falls 

Rochester  

Sandstone  ....■:.. 
Sauk  Centre  .... 

St.  Cloud 

St.  James  

St.  Paul 

Two  Hart)ors  .... 
Upsala 


Wadena  

Waseca 

West  St.  Paul 
Belton  


Cameron 
Caruthersville 

Chillicothe  

Clinton  


Excelsior  Springs 
Hume  


Jefferson  City 

Joplin  

Lee's  Summit . 
Lincoln  


Mount  Vemon 

Neosho  

New  Haven  .... 
Pacific  


Paris  

Park  Hills ...Z 

Potosi 

Rolla  

Springfield '. ; 

St.  Clair '.".".".'" 

St.  Louis  

St.  Louis  *'. 

Warsaw r 

Beulah  

Bowman 

Devils  Lake 

LaMoure  ...: 

Vermillion 


Federal  Home  Loan  Bank  of  Dallas— District  9 


The  First  National  Bank 

Bank  of  Bentonville  

Citizens  Bank  

Danville  State  Bank 


Ashdown  ... 
Bentonville 
Booneville  . 
Danville  


2409 


lA 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MO 

Cameron f^ 


State 


MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

ND 

NO 

ND 

ND 

SD 


AR 
AR 
AR 
AR 


2410 


Balk 


Trust  

Ba  ik.  N.A 


Eank 


Tast 


and  Trust 
Ville  ... 
Merchints  Bank  . 


B^nk 
Bank 


First  State  Bank  of 
First  Service  Bank 
Superior  Federal 
Farmers  Bank  ... 
Citizens  National 
First  Bank  of  South 
Hentage  Bank 
Eagle  Bank  and 
First  Commercial 

Citizens  Bank  

First  National  Bank 
Peoples  Bank  and 

TnjstBanc  

First  National  Bank 
First  State  Bank  ... 

Portland  Bank 

State  First  National 
Scott  County  Bank 
First  National  Bank 
Caldwell  Bank  and 
Tri-Parish  Bank  ... 
MidSouth  National 
Louisiana  Delta  Ban|( 

Omni  Bank  

Gulf  Coast  Bank  & 
United  Bank  and 
First  FS&LA  of  Allen 
St.  Landry  Homestead 
Community  Bank  of 
First  Republic  Bank 
Springhill  Bank  & 

ArgentBank 

First  Amencan  Bank 
Louisiana  Central 
American  Security 

First  FS&LA  

Farmers  and 
Copiah  Bank,  N.A 
Planters  Bank  & 
First  American 
Pike  County  Nations  I 
United  Mississippi 
National  Bank  of 
Western  Bank  ... 
Westem  Bank  ... 
Westem 

Citizens  Bank  

First  National  Bank 
Los  Alamos  Nationa 
Portales  National 
First  National  Bank 
Boatmen's  FNB  of 
Northwest  Bank  of 

First  Bank  

First  National  Bank 
Citizens  Bank  and 
Westem  American 
Citizens  National 
Blanco  National 
First  National  Bank 
First  Federal  Saving 
First  National  Bank 
First  National  Bank 
Corsicana  National 
U.S.  Trust  Compan' ' 
First  National  Bank 
Montwood  National 
First  National  Bank 
Greater  South  Texafe 
Worth  National  Ban( 
Security  State  Banh 
Heritage  National 
American  Bank  .. 
First  Bank  Texas,  h 


C  eQueen 


Ba  ik,  FSB 


of  Hope 
Arkansas  ... 


T  xjst  Company 


( f  Nashville 


lank 


1  rust  Company 


1  rust  Company 
Company  ... 

Parish 

FSB  

LaFourche  


Tr  ist  Company 


Commerce  Bank 


Bank 
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Member 


Lake 


Tnj  it  Company 

Natkjnal  Bank  

Bank  


Bbnk  

Cohmerce  of  MS 


)f 


Dona  Ana  County 
Bank 


Bi  nk  

n  Alpine 
4marillo  .. 
ington 


Ariii 


3f  Baird 

:  Company 
Ijlational  Bank  .. 
B<  nk  of  Texas  .... 


n  Bronte 

Bank 

Df  Bullard  

n  Burkburnett  .. 

3ank  and  Taist 

of  Texas,  N.A 

of  Eagle  Lake  .. 

Bank  

of  Emory 

Bank,  FSB  .... 


and  Trust 


Bmk 


City 


DeQueen  

Dermott 

Fort  Smith  

Hamburg 

Hope  

Junction  City  .... 

Jonesboro 

Little  Rock 

Little  Rock 

Marion 

Mena 

Mountain  Home 
Mountain  Home 

Nashville  

Plainview  

Portland  

Texarkana 

Waldron  

Wynne  

Columbia  

Eunice 

Lafayette 

Providence 

Metairie 

New  Orieans  .... 
New  Orleans  ... 

Oakdale  

Opelousas  

Raceland  

Rayville  

Springhill  

Thibodaux 

Vacherie  

Femday  

Platte  

Aberdeen  

Baldwyn  

Hazlehurst  

Indianola  

luka 

McComb  

Natchez  

Starkville 

Alamogordo  .... 

Artesia  

Carisbad  

Farmington  

Las  Cruces  

Los  Alamos 

Portales  

Alpine 

Amarillo 

Arlington  

Azie 

Baird  

Baytown 

Bedford 

Bellaire 

Blanco 

Bronte 

Bryan  

Bullard  

Buri<bumett 

Corsicana  

Dallas 

Eagle  Lake  

El  Paso  

Emory  

Falfurrias 

Fort  Worth  

Fredericksburg 

Granbury 

Houston  

Houston  


State 


AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
TX 
TX 
TX 
TX 
\JX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
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Member 


Banco  Popular,  N.A.,  Texas  

Preferred  Bank,  FSB 

Sterling  Bank 

Stewart  Title  Guaranty  Co  

West  University  Bank,  N.A 

Huntington  State  Bank 

Texas  Independent  Bank  

Jacksboro  National  Bank  

Community  Bank 

Keller  State  Bank  

Citizens  Bank  !". 

NBC  Bank,  Laredo,  NA 

South  Texas  National  Bank  of  Laredo 

Bank  of  Commerce  

Edgewood  Federal  Credit  Union 

USAA  Federal  Savings  B£ink 

Sanderson  State  Bank  

Texas  Savings  Bank,  SSB 

First  National  Bank  of  Trenton 

First  National  Bank 

Van  Horn  State  Bank  

Central  National  Bank 

Wallis  State  Bank 


City 


Houston  

Houston  

Houston  

Houston  

Houston  

Huntington  

Irving 

Jacksboro  

Katy  

Keller  

Knox  City  

Laredo  

Laredo  

McLean  

San  Antonio 

San  Antonio 

Sanderson  

Sulphur  Springs 

Trenton  

Uvalde  

Van  Horn  

Waco  

Wallis 


Federal  Home  Loan  Bank  of  Topeka — District  10 


FirstBank  North,  Arvada 

Colonial  Bank  

FirstBank  of  Boulder,  N.A 

FirstBank  of  Breckenridge,  N.A 

Colorado  Business  Bank 

First  Community  Industrial  Bank 

Eaton  Bank 

Farmers  Bank 

FirstBank  of  Tech  Center 

First  National  Bank 

First  Bank  of  Northern  Colorado 

Community  First  National  Bank  

First  National  Bank 

Union  Colony  Bank  

Gunnison  Bank  and  Trust  Company  

Red  Rocks  Federal  Credit  Union 

-  First  State  Bank  

Heritage  Bank  

Valley  State  Bank 

Firstbank  of  Longmont  

Equitable  Savings  and  Loan  Association  

First  National  Bank 

State  Bank  of  Wiley  

First  National  Bank  in  Alma  

American  Bank 

Commercial  State  Bank  of  Bonner  Springs  .. 

First  Kansas  Bank  and  Trust  

First  National  Bank 

The  Citizens  National  Bank  

Morrill  and  Janes  Bank  and  Trust  Company 

Hoisington  National  Bank 

First  National  Bank  of  Holcomb  

Denison  State  Bank 

First  State  Bank  and  Trust  Co.  of  Lamed  .... 

Lyons  Federal  Savings  Association 

Morrill  State  Bank  and  Tmst  Company  

Sunflower  Bank,  N.A 

First  National  Bank  of  Clifton  

St.  Marys  State  Bank  

Emprise  Bank 

The  First  National  Bank  of  Albion 

First  National  Bank  &  Tmst  Co.  in  Aurora  .... 

Hastings  State  Bank  

American  National  Bank  

Douglas  County  Bank  and  Trust  Co 

Valley  Bank  and  Trust  Company  

Security  First  

Nebraska  State  Bank 


Arvada  

Aurora 

Boulder  

Breckenridge 

Denver  

Denver  

Eaton  


Eaton  

Englewood  .. 
Estes  Part<  .. 
Fort  Collins  . 
Fort  Morgan 
Fowler 


Greeley  

Gunnison  

Highlands  Ranch 

Idaho  Springs  

Louisville  

Lamar  

Longmont 

Starting  

Walsenburg  

Wiley 


Alma 

Baxter  Springs  . 

Bonner  Springs 

Gardner  

Goodland  

Greenleaf 

Hiawatha 

Hoisington 

Holcomb  

Holton  

Lamed  

Lyons  

Sabetha  

Salina 

St.  Marys  

St.  Marys  

Wichita 

Albion 

Aurora  

Hastings 

Omaha 


Omaha 

Scottsbluff 

Sidney 

South  Sioux  City 


State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 

CO 

CO 

CO 

CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 


2412 


Bark 


Farmers  State 
Wahoo  State  Band 
Citizens  Bank  of 
Peoples  State  Bank 
Union  National  Bai  ik 
First  National  Ban! 
First  National  Banl 
Great  Plains  Natio  lal 
Idabel  National  Ba  ik 
First  National  Banl 
All  America  Bank 
Frontier  State  Ban  i 
Guaranty  Bank  & 
MetroBank,  N.A  .. 
Quail  Creek  Bank,  N.A 
Rockwell  Bank,  N 
Poteau  State  Bank 
Prague  National  B  ink 
The  Exchange  Baipk 
The  First  National 
Stroud  National 
Bank  of  Oklahoma , 
Tulsa  National  Bar  k 
Waurika  National  lank 


&  Trust  Company 
A^dmore  


Bank  of  Stigler 

ik  

N.A  


Bcnk 


Credit  Union  .. 
Bank  and  Trust 
of  Dixon  


Bank 


National  Bank  of  Arizona 
Tri  Counties  Bank 
North  Island  Federal 
Cupertino  Nationa 
First  Northem 
Bank  of  Lake  County 
Amencan  Internatipnal  Bank 
Cedars  Bank 
Manufacturers 
Kaiser  Federal  Credit 
Citizens  Business 
Courts  and  Recorils 
Bank  of  the  Sierra 
Amencan  River 
Jackson  Federal 
Mission  Federal  Cjredit 
University  and  S 
America  Californic 
National  Americar 
Sanwa  Bank  Califprnia 
Metro  Commerce 
First  Western 
Union  Safe  Deposit 
Kaweah  National 
Worid  Savings 
North  Coast  Bank 
First  Republic  Sa\ 
First  National 


Bark 


Ba  ik, 


Bank 


Balk 

Baik 


Bank 


,  Ltd  

nity  Federal  CU 
Bank 


Alaska  USA  Federal  Credit  Union 

Alaska  Pacific 

First  Hawaiian 

Hawaii  National 

International  S&LA 

West  Oahu  Comr  lu 

Idaho  Independer  t 

Bank  of  Idaho  ... 

Flathead  Bank  of 

First  Interstate 

Nonwest  Bank  Mdntana 

Yellowstone  Bank 

The  United  Statei ; 

Valley  Bank  of  R(  man 

Pacific  State  Ban|< 

Citizens  Bank 
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Member 


of  Chandler 

of  Coweta  

of  Davis  

Bank 


of  Midwest  City 


rust  Company 


City 


Superior  . 
Wahoo  ... 
Ardmore  . 

Blair  

Chandler 
Coweta  .. 
Davis 


Elk  City  

Idabel 

Midwest  City  ... 

Mustang  

Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Oklahoma  City 

Poteau  

Prague 

Skiatook 

Stigler  

Stroud  

Tulsa 

Tulsa 

Waurika  


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Union 

Bank  

Federal  Credit  Union 


Bjink  

9ank  

Union 

e  ECU  

Bank  

Bank  


Bank 


Bank  .. 

Bank 

FSB 


ings  Bank  ... 
of  Nevada 


Tucson  

Chico  

Chula  Vista  

Cupertino  

Dixon  

Lakeport 

Los  Angeles 

Los  Angeles 

Los  Angeles 

Oakland  

Ontario 

Pasadena  

Porterville 

Sacramento  

San  Bernardino 

San  Diego 

San  Diego 

San  Francisco  . 
San  Francisco  . 
San  Francisco  . 

San  Rafael 

Simi  Valley 

Stockton 

Visalia 

Warren 

Windsor  

Las  Vegas  

Laughlin  


Federal  Home  Loan  Bank  of  Seattle— District  12 


Bank 


Bigfork  

N.A 

NB  of  Red  Lodge 


Anchorage  

Juneau  

Honolulu  

Honolulu  

Honolulu  

Kapolei 

Coeur  D'Alene 

Idaho  Falls 

Bigfork  

Billings  

Billings  

Laurel 

Red  Lodge , 

Ronan  , 

Coos  Bay 

Corvallis 


State 


NE 
NE 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


AZ 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
NV 
NV 


AK 

AK 

HI 

HI 

HI 

HI 

ID 

ID 

MT 

MT 

MT 

MT 

MT 

MT 

OR 

OR 
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Member 


U-Lane-0  Credit  Union  

Oregon  Pacific  Banking  Company 

Southern  Oregon  Federal  Credit  Union 

St.  Helens  Community  Federal  CU  

State  Bank  of  Southem  Utafi 

Central  Bank  .y. 

Far  West  Bank  

Liberty  Bank  

First  Mutual  Savings  Bank 

Frontier  Bank 

City  Bank 

Redmond  National  Bank  

Washington  School  Employees  CU 

Spokane  Railway  Credit  Union  

United  Security  Bank  

Washington  Trust  Bank 

Columbia  State  Bank  

Harborstone  Credit  Unkxi  , 

Westside  Community  Bank 

Baker  Boyer  National  Bank ; 

Mid  State  Bank 

First  National  Bank  of  Buffalo 

Wyoming  Bank  and  Trust  

The  Jackson  State  Bank 

First  Interstate  Bank 


City 

Eugene  

Florence 

Grants  Pass 

St.  Helens 

Cedar  City  

Provo 

Prove  

Salt  Lake  City 

Bellevue 

Everett  

Lynnwood  

Redmond  

Seattle  

Spokane 

Spokane  

Spokane  

Tacoma ^ ; 

Tacoma 

University  Place 

Walla  Walla 

Waterville 

Buffak)  

Cheyenne  

Jackson  :. 

Sheridan  


State 


OR 
OR 
OR 
OR 
UT 
UT 
UT 
UT 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WY 
WY 
WY 
WY 


n.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  Bank  members, 
on  or  before  January  29, 1999,  each 
Bank  will  notify  its  Advisory  Coimcil 
and  nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 
selected  for  commimity  support  review 
in  the  1998-99  eighth  quarter  review 
cycle.  12  CFR  936.2(b)(2)(ii).  hi 
reviewing  a  member  for  community 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  936.2(d).  To  ensiu'e  consideration  . 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
1998-99  eighth  quarter  review  cycle 
must  be  delivered  to  the  Finance  Board 
on  or  before  the  February  28,  2000 
deadline  for  submission  of  Community 
Support  Statements. 

By  the  Federal  Houuing  Finance  Board. 
WiUiam  W.  Ginsberg, 
Managing  Director. 

[FR  Doc.  00-457  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Baniis  or 
Banic  Hoiding  Companies 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 


§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered.in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
2.  2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Glasnapp  Family  Limited 
Partnership  I;  Raymond  E.  Glasnapp; 
Erma  Lee  Glasnapp,  all  of  Mission  Hills, 
Kansas;  Randy  E.  Glasnapp,  Overland 
Park,  Kansas;  Cheryl  G.  Wright,  Kansas 
City,  Missouri;  and  Peggy  G.  Herrington, 
Purcellville,  Virginia;  to  acquire  voting 
shares  of  First  Olathe  Bkncshares,  Inc., 
Kansas  City,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of  The 
First  National  Bank  of  Olathe.  Olathe, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  11,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-977  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  BanIc  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  ail  other  applicable  statutes 
and  regulation.'  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownei-ship  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  February  11, 
2000. 

A.  Federal  Re<  erve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  Snyder  Hoi  ling  Corporation,  and 
F&A  Financial  C  ompany,  both  of 
Kittanning,  Penj  isylvania;  to  acquire  100 
percent  of  the  v(  iting  shares  of  F&A 
Financial  Corporation,  Kittanning, 
Pennsylvania,  a  id  thereby  indirectly 
acquire  voting  s  lares  of  The  Farmers 
National  Bank  o  '  Kittanning,  Kittanning, 
Pennsylvania. 

B.  Federal  Re;  erve  Bank  of  Richmond 
(A.  Linwood  Gijl,  III,  Assistant  Vice 
President)  701  E  ast  Byrd  Street, 
Richmond,  Virg  nia  23261^528: 

1 .  Columbia  I  ancorp,  Columbia, 
Maryland;  to  m(  rge  with  Suburban 
Bancshares,  Inc  .  Greenbelt,  Maryland, 
and  thereby  ind  rectly  acquire  Suburban 
Bank  of  Marylai  d.  Greenbelt,  Maryland. 

Board  of  Goveri  ors  of  the  Federal  Reserve 
System,  January  11,  2000. 
Robert  deV.  Frier  son, 
Associate  Secreta  y  of  the  Board. 
[FR  Doc.  00-975  1  iled  1-13-00;  8:45  am) 

BILLINO  C00€  621  (HI -P 


FEDERAL  RES  :RVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nolitianklng  Activities  or 
To  Acquire  Cortipanies  That  Are 
Engaged  in  Penmissibie  Nonbanldng 
Activities 

The  compani  ;s  listed  in  this  notice 
have  given  noti  :e  under  section  4  of  the 
Bank  Holding  C  ompany  Act  (12  U.S.C. 
1843)  (BHC  Ad )  and  Regulation  Y  (12 
CFR  Part  225),  1  o  engage  de  novo,  or  to 
acquire  or  conti  ol  voting  securities  or 
assets  of  a  com;  lany,  including  the 
companies  listf  d  below,  that  engages 
either  directly  <  ir  through  a  subsidiary  or 
other  company  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28  or  that  the  Board  has 
determined  by  Drder  to  be  closely 
related  to  bank  ng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  i  >  available  for  inspection 
at  the  Federal  F  eserve  Bank  indicated. 
The  notice  alsc  will  be  available  for 
inspection  at  tl  e  offices  of  the  Board  of 
Governors.  Intf  rested  persons  may 
express  their  v  ews  in  writing  on  the 
question  whetl  er  the  proposal  complies 
with  the  standi  rds  of  section  4  of  the 
BHC  Act. 

Unless  other  Arise  noted,  comments 
regarding  the  a  jplications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  February  2,  2000. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Deutsche  Bank  Aktiengesellschaft, 
Frankfurt,  Germany;  to  acquire  InterSec 
Research  Corporation,  Stamford, 
Connecticut,  and  thereby  engage  in  data 
processing  to  provide  international  and 
domestic  performance  measurement  for 
pension  funds  through  databases, 
piusuant  to  §225.28(b)(14)  of 
Regulation  Y;  see,  Citicorp,  68  Fed.  Res. 
Bull.  505  (1982);  Citicorp,  72  Fed.  Res. 
Bull.  497  (1986):  BNC  Corp,  Inc.,  81  Fed. 
Res.  Bull.  295  (1995);  and  in  the 
development  and  provision  of  such 
measurement  through  the  Internet 
system,  U-MeasurePERF.com,  see 
Cardinal  Bancshares,  Inc.,  82  Fed.  Res. 
Bull.  674  (1996),  and  The  Toronto- 
Dominion  Bank,  83  Fed.  Res.  Bull.  335 
(1997);  in  the  sale  of  proprietary 
portfolio  accounting  software  that 
permits  customers  to  conduct  financial 
management  using  their  personal 
computers  to  perform  banking  activities, 
pursuant  to  §  225.28(b)(14)  of 
Regulation  Y;  see.  The  Royal  Bank  of 
Canada.  82  Fed.  Res.  Bull.  363  (1996); 
and  Citicorp,  72  Fed.  Res.  Bull.  497 
(1986);  in  research  and  consulting 
services,  including  targeted  market 
research  and  industry  studies,  to 
investment  management  organizations, 
banks,  exchanges,  and  other  firms, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y,  see  Security  Pacific  Corporation,  71 
Fed.  Res.  Bull.  118  (1985);  Signet 
Banking  Corporation,  73  Fed.  Res.  Bull. 
59  (1987);  National  Westminster  Bank 
PLC,  74  Fed.  Res.  Bull.  254  (1988);  and 
The  Royal  Bank  of  Scotland  Group  PLC, 
76  Fed.  Res.  Bull.  886  (1990);  and  in 
pension  fund  consulting  to  provide 
sponsors  with  analyses  of  international 
and  global  investment  strategies, 
pursuant  to  §  225.28fb)(6)  of  Regulation 
Y;  see  Dresdner  Bank  AG,  82  Fed.  Res. 
Bull.  676  (1996). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  11,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-976  Filed  1-13-00;  8:45  am] 

BILUNO  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting 
Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

January  19,  2000. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Persotmel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  fi-om  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  12,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-1021  Filed  1-12-00;  11:27  am] 

BILUNG  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Objective  Progress  Report 

(OPR). 

OMB  No.  .0980-01 55. 

Description:  OPR  information  is 
collected  to  provide  the  Administration 
for  Native  Americans  with 
programmatic  progress  reports  on 
discretionary  grant  projects  to  meet 
ANA's  legislatively  required  evaluation 
of  grantee  locally-determined  grant 
objectives.  This  collection  also  complies 
with  Department  of  Health  and  Human 
Services  regulations  and  policies 
requiring  grantees  to  submit  progress 
reports  and  agencies  to  perform  grant 
oversight. 

The  information  is  collected  in  a 
narrative  format  without  the  use  of  a 
government  form.  Grantees  compose  a 
narrative  explaining  the  status  of  the 
funded,  grantee-identified  project 
objective(s).  Project  objectives  are  listed 
on  an  Objective  Work  Plan  (OWP) 
which  is  approved  and  funded  for  each 
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grant.  An  enclosure  with  every  grant 
award  provides  instructions  on 
completing  and  submitting  the  OPR. 

Native  American  Program  Specialists 
use  the  OPR  information  to  perform 
legislatively  required  Federal  program 
oversight  such  as  evaluate  project  and 
grantee  performance,  identify  project 
outcomes  suitable  for  use  in  program 
evaluation  and  Government 
Performance  and  Results  Act  (GPRA) 
analysis,  and  to  identify  grantees  and 


projects  that  require  more  detailed 
Federal  training  and/or  technical 
assistance.  OPRs  are  used  in  ANA 
competitive  grant  programs  such  as 
Social  and  Economic  Development 
Strategies  (SEDS),  Native  American 
Languages  Preservation,  Environmental 
Regulatory  Enhancement,  etc. 

The  Administration  for  Native 
Americans  simplified  the  way  OPR 
information  is  collected.  Until  June 
1999,  OPRs  were  transcribed  onto  a 

Annual  Burden  Estimates 


government  designed  form  where  every 
project  objective  was  listed;  grantees 
often  worked  to  fill  in  space  under  each 
objective  to  accommodate  the  volume  of 
information  they  believed  was  required. 
Grantees  now  use  their  letterhead  and 
present  the  level  of  detail  they  deem 
appropriate. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 


Objective  Progress  Report  (OPR) 


Number  of 
respondents 


300 


Number  of 
responses 

per 
respondent 


Average 

burden 
hours  per 
response 


Total 
burden 
f>ours 


1.5 


900 


Estimated  Total  Annual  Burden 
Hours:  900. 

Additional  Information:  Copies  of  the 
proposes  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
made  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn:  -.     . 
ACF  Desk  Officer. 

Dated:  January  10,  2000. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  00-879  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Obstetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  the  Committee:  Obstetrics 
and  Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  24,  2000,  from  9  a.m. 
to  6  p.m.,  and  January  25,  2000,  from  8 
a.m.  to  5  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  PeKon:  Elisa  D.  Harvey, 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-1180,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138 {or  301-443- 
0572  in  the  Washington,  DC  area),  code 
12524.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  24,  2000,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
fetal  pulse  oximeter.  On  January  25, 
2000,  the  committee  will  discuss  a  draft 
guidance  document  on  adhesion  barrier 
products  intended  for  use  in  pelvic  and/ 
or  abdominal  surgery.  The  draft 
guidance  document  is  available  to  the 
public  on  the  Internet  at  http:// 
www.fda.gov/cdrh/ode/resorbable.pdf 
and  http://www.fda.gov/cdrh/ode/ 
1356.html,  or  by  contacting  CDRH 
Facts-on-Demand  at  1-800-899-0381  or 
301-827-0111,  specify  number  1356 


when  prompted  for  the  document  shelf 
number. 

Procedure:  On  January  24,  2000,  fi-om 
9  a.m.  to  6  p.m.,  and  January  25,  2000, 
from  9  a.m.  to  5  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  20,  2000.  Oral 
presentations  fi-om  the  public  will  be 
scheduled  between  approximately  9:15 
a.m.  and  9:45  a.m.  and  5  p.m.  and  5:30 
p.m.  on  January  24,  2000,  and  between 
approximately  9:30  a.m.  and  10  a.m.  on 
January  25.  2000.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
January  20,  2000.  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  address  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
January  25,  2000,  fi-om  8  a.m.  to  9  a.m., 
the  meeting  will  be  closed  to  the  public. 
The  committee  willhear  and  review 
trade  secret  and/or  confidential 
commercial  information  on  pending  and 
future  applications  under  review.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  25,  2000.  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee- 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  these 
issues  to  public  discussion  and 
qualified  members  of  the  Obstetrics  and 
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it 

(ifl 


day 


Gynecology 
Medical  Device^ 
were  available 
Commissioner 
concluded  that 
interest  to  hold 
there  was  not  s 
customary  15 

Notice  of  this 
the  Federal 
U.S.C.  app.  2). 

Dated;  January 
Linda  A.  Suydan 
Senior  Associate 
IFR  Doc.  00-981 
MLUNQ  CODE  4160-I>1-F 
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Devices  Panel  of  the 

Advisory  Committee 
this  time,  the 
Food  and  Drugs 
it  was  in  the  public 
this  meeting  even  if 
fifficient  time  for  the 
public  notice, 
meeting  is  given  under 
Advisory  Committee  Act  (5 


10.2000 

, 

'Commissioner 

Mled  1-13-00;  8;45  am) 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVIJDES 

Food  and  Dru^  Administration 

Peripheral  andjCentrai  Nervous 


System  Drugs 


Advisory  Committee; 


Notice  of  Meeting 

agency:  Food  i  nd  Drug  Administration. 

HHS. 

action:  Notice, 


summary:  The  ='ood  and  Drug 
Administratior  (FDA)  is  announcing  an 
amendment  to  iie  notice  of  a  meeting  of 
the  Peripheral  md  Central  Nervous 
System  Drugs  i  idvisory  Committee.  This 
meeting  was  ai  nounced  in  the  Federal 
Register  of  Dec  ember  27, 1999  (64  FR 
72355).  The  anendment  is  being  made 
to  cancel  the  ei  itire  session  on  January 
27,  2000.  This  neeting  will  be  open  to 
the  public.  Thqre  are  no  other  changes. 
FOR  FURTHER  l^#ORMATION  CONTACT: 
Sandra  L.  Titui  .  Center  for  Drug 
Evaluation  anc  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane  (lar  express  delivery,  5630 
Fishers  Lane,  im.  1093)  Rockville.  MD 
20857.  301-82  ^-7001,  or  e-mail 
tituss@cder.fdi  .gov,  or  FDA  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area)  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  informiition  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  27.  1999 
(64  FR  72355),  FDA  announced  that  a 
meeting  of  the  Peripheral  and  Central 
Nervous  Syste  n  Drugs  Advisory 


Date  collection  instalments 


Conunittee  would  be  held  on  January  27 
and  28.  2000.  On  page  72355.  beginning 
in  the  first  column,  the  Date  and  Time, 
Agenda,  and  Procedure  portions  of  this 
meeting  are  amended  to  read  as  follows; 

Date  and  Time:  The  meeting  will  be 
held  January  28  from  8  a.m.  to  5  p.m. 

Location:  Hilton,  620  Perry  Ave., 
Gaithersburg,  MD. 

Agenda:.On  January  28.  the 
committee  will  consider  the  Seifety  and 
efficacy  of  new  drug  NDA  21-120, 
Novantrone®  ,  (mitoxantrone,  Immunex 
Corporation)  proposed  to  treat 
secondary  progressive  multiple 
sclerosis,  including  progressive 
relapsing  disease. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  20.  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  January  20.  2000. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated;  January  7,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  00-889  Filed  1-13-00;  8;45  am] 

BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  60-Day 
Notice;  Proposed  Collection: 
Evaluation  of  Indian  Health  Service/ 
Bureau  of  Indian  Affairs  Training 
Practitioners  Project 

summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 

Table  1 


Practitioner  Trail  lee  Questionnaire 


Estimated 

No.  of 

respondents 


159 


Reponses 

per 
respondent 


Reduction  Act  of  1995,  to  provide  a  60- 
day  advance  opportimity  for  public 
comment  on  proposed  information 
collection  projects,  the  Indian  Health 
Service  is  publishing  for  comment  a 
summary  of  a  proposed  information 
collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

PROPOSED  COLLECTION:  Title: 
"Evaluation  of  Indian  Health  Service 
/Bureau  of  Indian  Affairs  Training 
Practitioners  Project."  Type  of 
Information  Collection  Request:  New 
collection.  Form  Number:  None.  Need 
and  Use  of  Information  Collection:  The 
purpose  of  the  proposed  data  collection 
is  to  evaluate  and  assess  the  overall 
effectiveness  of  the  Indian  Health 
Service  (IHS)  and  Bureau  of  Indian 
Affairs  (BIA)  inter-agency  sponsored 
national  training  project  titled,  "IHS/ 
BIA  Training  Practitioners  in  the 
Assessment  and  Treatment  of 
Adolescent  Sexual  Perpetrators," 
conducted  from  1993-1996  in  18 
American  Indian/Alaska  Native  (AI/AN) 
communities.  The  training  project  was 
established  to  provide  mental  health 
practitioners  in  AI/AN  communities 
specialized  training  for  the  provision  of 
mental  health  assessment  and  treatment 
services  to  juvenile  sex  offenders.  The 
data  collected  is  needed  to  assess 
respondent  satisfaction/dissatisfaction 
with  the  training  project,  the  clinical 
success/failure  of  the  training  on  the 
juvenile  sex  offenders,  the  impact  of 
using  traditional  healing  treatment 
services  with  juvenile  sex  offenders,  and 
to  obtain  recommendations  for  future 
clinical  program  planning.  Affected 
Public:  Individuals  and  households. 
State,  Local  or  Tribal  Government.  Type 
of  Respondents:  Health  care  providers, 
juveniles,  parent/caretakers,  emd  various 
community  members.  Please  see  Table  1 
for  a  listing  of  data  collection 
instruments,  estimated  number  of 
respondents,  number  of  responses  per 
respondent,  annual  number  of 
responses,  average  burden  hour  per 
response,  and  total  annual  burden  hour. 


Annual 

Numt)er  of 

respondents* 


159 


Average 

burden 

hour  per 

response* 


0.50(30 
mins). 


Total  annual 
burden  hours 


79.5 
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Table  1— Continued 


Date  collection  instruments 


Practitioner  Trainee  Assessment  ".? 

Practitioner  Trainee  Interview  

Juvenile/Adult 

J/A  Re-Offense 

Parent/Caretaker  

Community  Key  Information  Questionnaire 


Community  Key  Informational  Interview 
Medical  (Treatment  and  Health  Review) 


Agency  Record  Review 
Total 


Estimated 

No.  of 
respondents 


16 
6 

61 

61 

122 

24 

24 
61 

61 

597 


Reponses 

per 
respondent 


Annual 

Number  of 

respondents* 


64 
8 
61 
61 
122 
24 

24 

61 

61 


Average 

burden 

hour  per 

response* 


0.17(10 

mins). 
1.00(60 

mins). 
0.50(30 

mins). 
0.17(10 

mins). 
0.50(30 

mins). 
1.50(90 

mins). 
1 .0  (60  mins) 
0.75  (45 

mins). 
1.00(60 

mirts). 


Total  annual 
burden  hours 


10.9 

8.0 

30.5 

10.4 

61.0 

36.0 

24.0 
45.7 

61.0 

367.0 


*  For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  agency 
processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Send  Comments  and  Requests  For 
Further  Information:  Send  your  written 
comments  or  requests  for  more 
information  on  the  proposed  collection 
or  requests  to  obtain  a  copy  of  the  data 
collection  instrument(s)  and 
instructions  to:  Mr.  Lance  Hodahkwen, 
Sr.,  M.P.H.,  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville,  MD  20852.1601: 
call  non-toll  free  (301)  433-5938,  send 
via  facsimile  to  (301)  443-2316,  or  send 
yoiu  e-mail  requests,  comments,  and 


return  address  to: 
lhodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  March  14,  2000. 

Dated:  January  7,  2000. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General  Director,  Indian 

Health  Service. 

[FR  Doc.  00-887  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4160-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  60-Day 
Notice;  Proposed  Collection: 
Evaluation  of  Indian  Health  Service/ 
Bureau  of  Indian  Affairs  Training 
Practitioners  Project 

summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  to  provide  a  60- 
day  advance  opportunity  for  public 
comment  on  proposed  information 
collection  projects,  the  Indian  Health 
Service  is  publishing  for  comment  a 
summary  of  a  proposed  information 
collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

PROPOSED  collection:  Title: 
"Evaluation  of  Indian  Health  Service/ 
Bureau  of  Indian  Affairs  Training 
Practitioners  Project."  Type  of 


Information  Collection  Request:  New 
collection.  Form  Number:  None.  Need 
and  Use  of  Information  Collection:  The 
purpose  of  the  proposed  data  collection 
is  to  evaluate  and  assess  the  overall 
effectiveness  of  the  Indian  Health 
Service  (IHS)  and  Bureau  of  Indian 
Affairs  (BIA)  inter-agency  sponsored 
national  training  project  titled,  "IHS/ 
BIA  Training  Practitioners  in  the 
Assessment  and  Treatment  of 
Adolescent  Sexual  Perpetrators," 
conducted  from  1993-1996  in  18 
American  Indian/Alaska  Native  (AI/AN) 
communities.  The  training  project  was 
established  to  provide  mental  health 
practitioners  in  AI/AN  communities 
specialized  training  for  the  provision  of 
mental  health  assessment  and  treatment 
services  to  juvenile  sex  offenders.  The 
data  collected  is  needed  to  assess 
respondent  satisfaction/dissatisfaction 
with  the  training  project,  the  clinical 
success/fcdlure  of  the  training  on  the 
juvenile  sex  offenders,  the  impact  of 
using  traditional  healing  treatment 
services  with  juvenile  sex  offenders,  and 
to  obtain  recommendations  for  futiu^ 
clinical  program  planning.  Affected 
Public:  Individuals  and  households, 
State,  Local  or  Tribal  Cioverrunent.  Type 
of  Respondents:  Health  care  providers, 
juveniles,  parent/caretakers,  and  various 
community  members.  Please  see  Table  1 
for  a  listing  of  data  collection 
instruments,  estimated  number  of 
respondents,  number  of  responses  per 
respondent,  annual  number  of 
responses,  average  burden  hoiu'  per 
response,  and  total  aimual  burden  hour. 
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Table  1 


D  ita  collection  instruments 


Estimated 

no.  of 
respondents 


Responses 

per 
respondent 


Annual 
number  of 
responses 


Average 
burden  hour 

per 
response* 


Total  annual 
burden  hours 


Practitioner  Traine  3 
Practitioner  Traine  3 
Practitioner  Trainee 
Juvenile/Adult  ... 
J/A  Re-Offense  . 
Parent/Caretaker 
Community  Key  In 


Questionnaire 
Assessment  ... 
Interview  


ormant  Questionnaire 


Community  Key  In 
Medical  (Treatmeni 


ormant  Interview  

and  Health  Review) 


Agency  Record  Review 


159 

16 

8 

61 

61 

122 

24 

24 
61 

61 


159 

64 

8 

61 

61 

122 

24 

24 
61 

61 


0.50  (30 

mins). 
0.17(10 

mins). 
1.00(60 

mins). 
0.50  (30 

mins). 
0.17(10 

mins). 
0.50  (30 

mins). 
1 .50  (90 

mins). 
1 .0  (60  mins) 
0.75  (45 

mins). 
1.00(60 

mins). 


79.5 

10.9 

8.0 

30.5 

10.4 

61.0 

36.0 

24.0 
45.7 

61.0 


Total 


597 


367.0 


For  ease  of  unc  erstanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no 
Costs  and/or  Maintenance 
report. 

Request  for  Com  ments 


C  apital  Costs,  Operating 
Costs  to 


Your  written 
suggestions  are 
of  the  following 
information  co 
necessary  to 
function;  (b) 
processes  the  in 
useful  and  timely 
accuracy  of  pub 
estimated  amount 
individual  re 
requested 
methodology 
determine  the 
ways  to  enhance 
clarity  of  the  i 
collected:  and  (f 
public  biuden 
automated,  e 
other  technologi 
techniques  or 
technology. 

Send  Commei\ts 
Further  Infi 
comments  or 
information  on 
or  requests  to 
collection  ins 
instructions  to 
Sr.,  M.P.H..  IHS 
Officer,  12300 
Suite  450,  Rock\ 
call  non-toll  free 
via  facsimile  to 
your  e-mail 


( omments  and/or 
i  nvited  on  one  or  more 
joints:  (a)  Whether  the 
tion  activity  is 
carty  out  an  agency 
wh  (ther  the  agency 

ormation  collected  in  a 

fashion;  (c)  the 
ic  burden  estimate  (the 
of  time  needed  for 
spc  ndents  to  provide  the 
inforn^ation);  (d)  whether  the 
assumptions  used  to 
e^imate  are  logical;  (e) 
the  quality,  utility,  and 
information  being 


ways  to  minimize  the 
tl  rough  the  use  of 
lectronic,  mechanical,  or 
collection 
other  forms  of  information 


forma  ion 


rec  uests 


and  Requests  For 
:  Send  your  written 

for  more 
proposed  collection 
oh  ain  a  copy  of  the  data 
trupient(s)  and 

Lance  Hodahkwen, 
Reports  Clearance 
T  vinbrook  Parkway, 
ille.  MD  20852-1601: 
(301)  443-5938. send 
301)  443-2316,  or  send 
reqt  ests,  comments,  and 


tie 


return  address  to: 
lhodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  March  14,  2000. 

Dated:  January  7,  2000. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General  Director,  Indian 

Health  Service. 

[FR  Doc.  00-888  Filed  1-13-00;  8:45  am] 

BILUNG  COOe  4160-16-MM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Evaluation  of  the 
Effects  of  the  Vermont  Parity  Act — 
New —  In  support  of  its  mission  to 
support  activities  related  to  improving 
mental  health  and  substance  abuse 
treatment  and  prevention  through 
demonstration  projects,  evaluations  and 
service  system  assessments,  SAMHSA  is 
taking  advantage  of  the  implementation 
of  the  Vermont  Parity  Act  on  January  1 , 
1998.  The  Vermont  Parity  Act  provides 
SAMHSA  with  an  important 
opportunity  to  study  the  health 
insurance  coverage  impacts  of  the 
nation's  most  comprehensive  parity  law 
and  to  provide  useful  data  to  state  and 
federal  policy  makers,  employers,  health 
care  providers,  advocates,  and 
consumers. 

SAMHSA  will  conduct  a  telephone 
survey  of  private  employers  in  Vermont 
to  assess  their  responses  to  the  state  law. 
The  employer  survey  will  gather 
information  on  the  effects  of  the 
Vermont  parity  lay  on  employer- 
sponsored  health  insurance  coverage. 
As  a  study  of  the  most  comprehensive 
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state  parity  law  in  the  nation,  this 
survey  will  provide  SAMHSA  its  first 
opportunity  to  understand:  (1)  Employer 
knowledge  of  and  satisfaction  with 
parity;  (2)  estimated  effects  of  parity  on 
employer  health  care  costs;  (3)  effects  of 
parity  on  employer  health  insurance 
purchasing  decisions,  such  as  decisions 
to  self-insure,  drop  coverage,  change     . 
insurance  carriers,  shift  a  higher  share 
of  costs  to  employees,  or  carve-out 
benefits  emd/or  shift  to  managed  care; 
(4)  other  changes  brought  about  by 
parity,  such  as  establishment  of 


Type  of  interview 


employee  assistance  plans  or  wellness 
programs;  and  (5)  suggestions  for 
improving  the  parity  law  in  the  future. 
Data  will  be  collected  between  May 
and  September  2000,  a  period  when 
employers  typically  re-evaluate  their 
health  insiu^nce  coverage  decisions  for 
the  upcoming  fiscal  year.  Upon 
completion  of  the  data  collection, 
descriptive  and  multivariate  analyses  of 
employer  responses  to  and  satisfaction 
with  parity  will  be  conducted. 
Responses  will  be  analyzed  by  employer 
characteristics  such  as  firm  size. 


location,  and  type  of  industry.  SAMHSA 
will  use  the  survey  results  and  survey 
data  to  advise  governmental  bodies  such 
as  the  National  Advisory  Mental  Health 
Council  (NAMHC),  which  was  charged 
by  the  Senate  Appropriations 
Committee  in  1996  to  provide  periodic 
reports  on  parity  coverage  in  mental 
health  services  "as  more  data 
throughout  the  country  become 
available". 

The  table  below  shows  the  total 
burden  for  this  one-year  study. 


Eligible  businesses  (screened  and  inten/iewed)  ^ 
Ineligible  businesses  (screened  only)^  


Total 


Number  of 
respondents 


600 
188 


788 


Responses/ 
Resfxjndent 


Burden/ 

response 

(hrs.) 


.33 
.17 


Total  burden 
hours 


200 
32 


232 


'  Eligible  businesses  consist  of  businesses  offering  insurance  to  their  employees  at  the  time  of  the  survey  and  newly  uninsured  businesses 
that  stopped  offering  insurance  to  their  employees  after  January  1 ,  1998  when  the  parity  law  went  into  effect. 
2  Ineligible  businesses  consist  of  businesses  that  have  not  offered  insurance  at  any  time  since  January  1,  1998. 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  6,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  00-909  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-02] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUb  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
CHfford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1998  Court  Order  in 
National  Coalttion  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  Its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  A  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 


such  property'  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  nxunber.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 


2420 


Federal  Register /Vol.  65,  No.  10 /Friday,  January  14,  2000 /Notices 


800-927-7588   or  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  a  the  beginning  of  this 
Notice.  Include  1  in  the  request  for 
review  should  I  e  the  property  address 
(including  zip  c  ode),  the  date  of 
publication  in  t  le  Federal  Register,  the 
landholding  age  ncy,  and  the  property 
number. 

For  more  info  rmation  regarding 
particular  prope  rties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  shoul  i  contact  the 
appropriate  lan(  (holding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Conunissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washingto  i,  DC  20405;  (202)  501- 
0052;  NAVY:  M  ■.  Charles  C.  Cocks, 
Department  oft  le  Navy,  Director,  Real 
Estate  Policy  Di  dsion.  Naval  Facilities 
Engineering  Coiimand,  Washington 
Navy  Yard,  132: 1  Patterson  Ave.,  SE, 
Suite  1000,  Wastiington,  DC  20374- 
5065;  (202)  685-|-9200;  (These  are  not 
toll-free  numbeis). 

Dated:  January  ;  .  2000. 

Joseph  A.  D'AgosI  a, 

General  Deputy  A;  sistant  Secretary  for 
Community  Plann  fng  and  Development. 

Title  V,  Federal  Surplus  Property 
Program;  Feder^  Register  Report  for  1/ 
14/00 

Suitable/Availabli  \  Properties 

Buildings  (by  Stat  r) 

Kansas 

Former  Army  Reserve 
800  South  29th  St 
Parsons  Co:  Labetl  e 
Landholding  Agar  cy 
Property  Number: 
Status:  Surplus 
Comment:  3157  sc 

lead  paint,  mosi 

center/office,  s 
GSA  Number:  7-1 


.  ft.,  presence  of  asbestos/ 
recent  use — reserve 
]ject  to  existing  easements 
-KS-519A 


New  Jersey 

Bldg.  0-16 

Naval  Weapons  Sibtion 
Colts  Neck  Co:  Ea|l 
Landholding  Age: 
Property  Number: 
Status:  Unutilized 
Comment:  34,811 
asbestos/lead 


I  cy 


pemt 
Bldg.  C-25 

Naval  Weapons  SUtion 
Colts  Neck  Co:  Eai  le  NJ  07722- 
Landholding  Agei  cy:  Navy 
Property  Number:  77200010015 
Status:  Unutilized 
Comment:  4,448  s  | 

lead  paint,  off-s 
Bldg.  C-40 

Naval  Weapons  S^tion 
Colts  Neck  Co:  Eaj  le  NJ  07722- 


Center 
eet 
KS  75702- 
:GSA 
54200010001 


e  NJ  07722- 

Navy 
77200010014 


>q.  ft.,  presence  of 
off-site  use  only 


ft.,  presence  of  asbestos/ 
te  use  only 


Landholding  Agency:  Navy 

Property  Number:  77200010016 

Status:  Unutilized 

Comment:  6,924  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldg.  511 

Naval  Weapons  Station 
Colts  Neck  Co:  Earle  NJ  07722- 
Landholding  Agency:  Navy 
Property  Number:  77200010017 
Status:  Unutilized 
Comment:  1,871  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldgs.  553,  554.  555 
Naval  Weapons  Station 
Colts  Neck  Co:  Earle  NJ  07722- 
Landholding  Agency:  Navy 
Property  Number:  77200010018 
Status:  Unutilized 

Comment:  Gueu-d  towers,  off-site  use  only 
Bldg.  557 

Naval  Weapons  Station 
Colts  Neck  Co:  Earle  NJ  07722- 
Landholding  Agency:  Navy 
Property  Number:  77200010019 
Status:  Unutilized 
Comment:  9,670  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 

Pennsylvania 

Bldg.  38 

Naval  Support  Activity 

Philadelphia  Co:  PA  19111-5098 

Landholding  Agency:  Navy 

Property  Number:  77200010020 

Status:  Unutilized 

Comment:  6525  sq.  ft.,  metal  butler  bldg., 

needs  rehab,  presence  of  asbestos/lead 

paint,  off-site  use  only 

Rhode  Island 

Bldg.  1 

Old  Naval  Hospital 

One  Riggs  Road 

Newport  Co:  RI  02841- 

Landholding  Agency:  Navy 

Property  Number:  77200010022 

Status:  Unutilized 

Comment:  49,189  sq.  ft.,  presence  of 
asbestos/lead  paint,  needs  major  repair, 
NEPA  requirements,  boiler  plant  which 
provides  heat  and  hot  water  to  bldg.  will 
be  shut  down 

Unsuitable  Properties 

Buildings  (by  State) 

Florida 

Bldg.  1558 

NAS  Jacksonville 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200010001 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  592 
NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Nimiber:  77200010002 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  610 
NAS  Jacksonville 


Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200010003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7L 

NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200010004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7M 
NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency;  Navy 
Property  Number:  77200010005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  7N 

NAS  Jacksonville 

Jacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200010006 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  70 

NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200010007 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

New  Jersey 

Bldg.  FA-1 

Naval  Weapons  Station 

Colts  Neck  Co:  Earle  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200010008 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  GB-1 

Naval  Weapons  Station 

Colts  Neck  Co:  Earle  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200010009 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  R-18 

Naval  Weapons  Station 

Colts  Neck  Co:  Earle  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200010010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S-62 

Naval  Weapons  Station 

Colts  Neck  Co:  Earle  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200010011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S-412 

Naval  Weapons  Station 

Colts  Neck  Co:  Earle  NJ  07722- 

Landholding  Agency:  Navy 

Property  Number:  77200010012 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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Bldg.  S-457 

Naval  Support  Activity 

Philadelphia  Co:  PA  19111-5098 

Landholding  Agency:  Navy 

Property  Number:  77200010013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bldg.  85 

Naval  Support  Activity 

Philadelphia  Co:  PA  19111-5098 

Landholding  Agency:  Navy 

Property  Number:  77200010021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Unsuitable  Properties 

Land  (by  State) 

Massachusetts 

Comm.  Annex  "1 
(Former) 

Granby  Co:  Hampshire  MA  01033- 
Landholding  Agency:  GSA 
Property  Number:  54200010002 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone 
GSA  Number:  l-D-MA-0856 

[FR  Doc.  00-712  Filed  1-13-00;  8:45aml 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Emergency  Exemption:  Issuance 

On  January  6,2000.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  (PRT-021542)to  the  Service, 
Division  of  Law  Enforcement,  Arlington, 
Virginia  to  re-export  a  6  month  old 
chimpanzee  (Pan  troglodytes).  The  30- 
day  public  comment  period  required  by 
section  10(c)  of  the  Endangered  Species 
Act  was  waived.  The  Setvice 
determined  that  an  emergency  affecting 
the  health  and  life  of  the  chimpanzee 
existed  and  that  no  reasonable 
alternative  was  available  to  the 
applicant,  for  the  following  reasons:  (1) 
the  animal  had  been  recently  removed 
from  the  wild;  (2)  the  possible 
rehabilitation  of  the  animal  would  be 
facilitated  by  a  speedy  return  to  Africa 
;  (3)  the  River  Gambia  National  Park 
Chimpanzee  Rehabilitation  Project  in 
The  Gambia  would  be  able  to  take  this 
animal  and  has  a  nursing  female  which 
recently  lost  an  offspring;  (4)  an 
individual  willing  to  transport  the 
young  chimpanzee  was  available  on 
short  notice. 

Dated:  January  10,  2000. 
Kristen  Nelson, 

Chief,  Branch  of  Permits  (Domestic),  Office 
of  Man  agem  ent  Authority. 
[FR  Doc.  00-896  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-021331 

Applicant:  Samuel  Bane  Shearer, 
Monroeville,  PA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-021435 
Applicant:  fuan  I  Pasquel  Ruiz.  Laredo,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  nerd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-020857 

Applicant:  Omaha's  Henry  Doorly  Zoo, 
Omaha,  NE 

The  applicant  requests  a  permit  to 
import  one  female  captive-bom  Black- 
footed  cat  (Felis  nigripes)  from  the 
Johannesburg  Zoo,  Parkview,  South 
Africa  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
captive  propagation. 
PRT-824210 

Applicant:  Center  For  Environmental 
Research  and  Conservation,  Columbia 
University.  New  York,  NY 

The  applicant  requests  a  permit  to 
import  blood,  tissue  or  hair  samples 
obtained  from  captive  or  wild 
specimens  of  capped  langur 
(Trachypithecus  pileatus),  golden  langur 
(T.  geei),  douc  langur  (Pygathrix 
nemaeus),  guizhou  snub-nosed  langur 
(P.  brelichi),  sichuan  snub-nosed  langur 
(P.  roxellana),  tonkin  snub-nosed  langur 
(P.  avunculus),  yunnan  snub-nosed 
langur  (P.  bieti),  pagi  island  langur 
(Nasalis  concolor),  purple-faced  langur 
[Presbytis  senex),  Francois  langur  (P. 
francoisi),  long-tailed  langur  {Presbytis 
potenziani),  gray  langur  {Semnopithicus 
entellus),  gibbons  {Hylobates  sp.), 
stump-tailed  macaque  {Macaque 
arctoides),  Formosan  rock  macaque  (Af. 


cyclopis),  Japanese  macaque  (M. 
fuscata),  toque  macaque  (M.  sinica), 
lion-tailed  macaque  (M.  silenus), 
orangutan  {Pongo  pygmaeus),  proboscis 
monkey  {Nasalis  laivatus),  for  the 
purpose  of  scientific  research. 
PRT-016016 

Applicant:  George  Garden  Circus 
International,  Springfield,  MO. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  one  captive  bom 
Asian  elephant  {Elephas  maximus)  and 
progeny  of  the  animal  currently  held  by 
the  applicant  and  any  animals  acquired 
in  the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-021433 
Applicant:  Richard  Olsen.  Santa  Cruz,  CA. 

The  applicant  requests  a  permit  to 
import  four  captive  hatched  Cabot's 
tragopan  {Tragopan  caboti)  from  the 
Wildlife  Conservation  Center.  Forestry 
Department  of  Hunan  Province.  China, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation.    .. 
PRT-020586 
Applicant:  Fort  Worth  Zoo.  Fort  Worth.  TX. 

The  applicant  requests  a  permit  to 
import  one  male  Asian  Elephant 
{Elephas  maximus  hirsutus)  for  the 
purpose  of  species  enhancement 
through  a  conservation  breeding 
program  and  genetic  diversity  within 
the  North  American  captive  population. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-021449 
Applicant:  Jerry  M.  Jones,  Coachella,  CA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories,  Canada  for  personal  use 
taken  prior  to  April  30,  1994. 
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Concurrent  vHth  the  publication  of 
this  notice  in  t^e  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Maiiiinal  Commission  and 
the  Committee  pf  Scientific  Advisors  for 
their  review 

Written  data  )r  comments,  requests 
for  copies  of  th(  i  complete  application, 
or  requests  for  <  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildli  fe  Service,  Office  of 
Management  Ai  ithority,  4401  N.  Fairfax 
Drive,  Room  70  3,  Arlington,  Virginia 
22203,  telephoiie  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  if  the  date  of  publication 
of  this  notice,  i^nyone  requesting  a 
hearing  should  ;ive  specific  reasons 
why  a  hearing  \  rould  be  appropriate. 
The  holding  of  luch  a  hearing  is  at  the 
discretion  of  th(  i  Director. 


Dated:  January 
Kristen  Nelson, 

Chief.  Branch  ofl^rmits 
Management  Aut. 
(FR  Doc.  00-897  1 

BILUNQ  C006  4310-te-U 


DEPARTMENT 


OF  THE  INTERIOR 


Fish  and  Wlldl)  e  Service 


Endangered  Sbecies 

AGENCY:  Fish  aijd 
Interior. 

action:  Notice  df 
permits  issued  i  n 


here  jy 


On  January  1 
published  in  th( 
Volume  64,  No. 
was  filed  with 
Service  by  the 
Wisconsin,  for  a 
take,  pursuant 
the 

U.S.C.  1539),  as 
Kamer  blue 


0.  2000. 

.Office  of 
ority. 

iled  1-13-00;  8:45  am] 


Permits  Issued 

Wildlife  Service, 

incidental  take 
1999. 


given  that  the  U.S. 
e  Service,  Region  3,  has 
owing  action  with  regard 
applic  ations  duly  received  in 
section  10  of  the 

Act  of  1973,  as 
3.C.  1539,  efseq.).  Each 
issued  was  granted  only 
determined  that  is  was 
faith,  that  by 
it  will  not  be  to  the 
of  the  endangered  species, 
consistent  with  the 
set  forth  in  the 
dcies  Act  of  1973, 


Notice  is 
Fish  and  Wildli 
taken  the  foil 
to  permit 
accordance  witl 
Endangered 
amended  (16  U 
permit  listed  as 
after  it  was 
applied  for  in 
granting  the 
disadvantage 
and  that  it  was 
purposes  and  p 
Endangered  Sp 
amended 

TE-006295    TaJMm  of  Rome.  Wisconsin 

1999,  a  notice  was 
Federal  Register, 

7,  that  an  application 
t  le  Fish  and  Wildlife 
Tjown  of  Rome, 

permit  to  incidentally 
t|)  section  10(a)(1)(B)  of 
Endangered  Species  Act  of  1973  (16 
amended,  endangered 
butterflies  (Lycaeides 


Spe  cies 


gdod 
per  nit 


as 


melissa  samuelis)  pursuant  to  a  Habitat 
Conservation  Han  for  road 
reconstruction  activities. 

Notice  is  hereby  given  that  on  April 
14,  1999,  the  Service  issued  a  permit 
(TE-006295),  as  authorized  by  the 
provisions  of  the  Act,  to  the  Town  of 
Rome  subject  to  certain  conditions  set 
forth  therein. 

TE-010064    State  of  Wisconsin 

On  April  14,  1999,  a  notice  was 
published  in  the  Federal  Register, 

Volume  64,  No.  71,  pp.  18440-18442, 
that  an  application  was  filed  with  the 
Fish  and  Wildlife  Service  by  the  State 
of  Wisconsin,  Department  of  Natural 
Resources,  for  a  permit  to  incidentally 
take,  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1539),  as  amended,  endangered 
Kamer  blue  butterflies  (Lycaeides 
melissa  samuelis)  in  the  State  of 
Wisconsin  in  accordance  with  a  multi- 
party Statewide  Habitat  Conservation 
Plan.  The  Department  of  Natural 
Resources  was  one  of  26  partners  to  the 
HCP.  This  single-species  HCP  was 
developed  for  multiple  land  uses  and 
required  development  of  an 
Environmental  Impact  Statement  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Following  public  input  on  the  draft 
Environmental  Impact  Statement  and 
permit  application,  the  Service  made  a 
decision  to  issue  an  incidental  take 
permit.  The  Record  of  Decision 
describing  the  Service's  rationale  was 
published  in  the  Federal  Register, 
Volume  64,  No.  191,  pp.  53683-53686. 
The  Record  of  Decision  fully  describes 
the  Service's  decision  making  process 
and  determination  to  issue  an  incidental 
take  permit  to  the  Department  of  Natural 
Resources. 

Notice  is  hereby  given  that  on 
September  27,  1999,  as  authorized  by 
the  provisions  of  the  Act,  the  Service 
issued  a  permit  (TE-010064)  to  the  State 
of  Wisconsin,  Department  of  Natural 
Resources,  and  25  Parties,  subject  to 
certain  conditions  set  forth  in  the  permit 
and  Implementing  Agreement  for  the 
HCP. 

TE-016724    Cinergy  Corporation, 
Gibson  County,  Indiana 

On  September  2,  1999,  a  notice  was 
published  in  the  Federal  Register, 
Volume  64,  No.  170,  p.  48189-48190, 
that  an  application  was  filed  with  the 
Fish  and  Wildlife  Service  by  Cinergy 
Corporation,  Gibson  County,  Indiana, 
for  a  permit  to  incidentally  take, 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1539),  as  amended,  endangered 
Interior  least  terns  (Sterna  antillanmi) 


piirsuant  to  a  Habitat  Conservation  Plan 
for  operation  of  Cinergy's  Gibson 
Generating  Facility. 

Notice  is  hereby  given  that  on 
December  21,  1999,  the  Service  issued 
a  permit  (TE-016724),  as  authorized  by 
the  provisions  of  the  Act,  to  Cinergy 
Corporation  subject  to  certain 
conditions  set  forth  therein. 

Each  of  the  above  referenced  permits 
was  granted  only  after  the  Service 
determined  that  it  was  applied  for  in 
good  faith,  that  granting  the  permit 
would  not  be  to  the  disadvantage  of  the 
endangered  species,  and  that  the  permit 
was  consistent  with  the  purposes  and 
policy  set  forth  in  the  Endangered 
Species  Act,  as  amended. 

Additional  information  on  any  of 
these  permit  actions  may  be  requested 
by  contacting  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
612/713-5350,  between  the  hours  of 
7:30  am  and  4:00  pm,  weekdays,  or  by 
writing  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056. 

Dated:  January  6.  2000. 
T.I.  Miller, 

Acting  Assistant  Regional  Director.  Ecological 
Services.  Region  3.  Fort  Snelling,  Minnesota. 
[FR  Doc.  00-948  Filed  1-13-00;  8:45  am] 

BILUNG  COOe  431(>-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU-78762) 

Utah-Notice  of  Invitation  to  Participate 
in  Coal  Exploration  Program;  Energy 
West  Mining  Co.  Rilda  Canyon,  Right 
Fork 

Energy  West  Mining  Company  is 
inviting  all  qualified  parties  to 
participate  in  its  proposed  exploration 
of  certain  Federal  coal  deposits  in  the 
following  described  lands  in  Emery 
County,  Utah: 

T.  16  S.,  R.  6E.,  SLM,  UT 

Sec.  24,  SE. 
T.  16  S..  R.  7E.,  SLM,  UT 

Sec.  19,  lots  3.  4. 

Containing  205.61  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Office,  PO  Box  45155,  Salt  Lake  City, 
Utah  84145-0155,  and  to  Charles 
Semborski,  Energy  West  Mining 
Company,  15  North  Main  Street, 
Huntington,  Utah  84528.  Such  written 
notice  must  be  received  within  thirty 
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days  after  publication  of  this  notice  in 
the  Federal  Register. 

Any  party  wishing  to  participate  in   , 
this  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
sheire  all  cost  on  a  pro  rata  basis.  An 
exploration  plein  submitted  by  Energy 
West  Mining  Company,  detailing  the 
scope  and  timing  of  this  exploration 
program,  is  available  for  public  review 
during  normal  business  hours  in  the 
public  room  of  the  BLM  State  Office, 
324  South  State  Street,  Salt  Lake 
City.Utah,  under  serial  number  UTU- 
78762. 

Douglas  M.  Koza, 

Deputy  State  Director,  Natural  Resources. 
[FR  Doc.  00-911  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  4310-OQ-P-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-045-1610-00] 

Availability  of  a  Draft  Environmental 
Impact  Statement  and  GenerdI 
Management  Plan  for  Zion  National 
Parl(  Incorporating  a  Land  Use  Plan 
Amendment  for  the  Bureau  of  Land 
Management  (BLM)  St.  George  Field 
Office  Resource  Management  Plan; 
Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability; 

correction. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  St.  George  Field 
Office,  Utah  published  in  the  December 
23,  1999  issue  of  the  Federal  Register, 
a  Notice  of  Availability  for  a  Draft 
Environmental  Impact  Statement  and 
General  Management  Plan  for  Zion 
National  Park  incorporating  a  Land  Use 
Plan  Amendment  for  the  BLM  St. 
George  Field  Office  Resource 
Management  Plan.  As  published,  the 
notice  contains  the  following  errors:  (1) 
The  notice  inadvertently  omitted  the 
inclusion  of  the  river  segment  Shunes 
Creek;  (2)  An  incorrect  starting  time  for 
the  public  meetings;  and  (3)  An 
incorrect  street  address  for  the  January 
12,  2000  public  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Crisp,  BLM  St.  George  Field  Office 
Manager,  345  East  Riverside  Drive,  St. 
George,  Utah  84790;  Phone:  (435)  688- 
3201. 

Corrections 

In  the  Federal  Register  issue  of 
December  23,  1999  (Volume  64,  Number 
246),  FR  Doc.  99-33287.  on  page  72098: 


(1)  Under  the  "Supplementary 
Information"  caption,  correct  the  third 
sentence  to  include  the  river  segment 
Shunes  Creek  (T.  42  S.,  R.  10  W.,  SLM, 
Utah); 

(2)  Under  the  "Dates"  caption,  correct 
the  public  meeting  time  to  read:  "All 
meetings  will  run  firom  6:30-10  p.m."; 
and 

(3)  Under  the  "Dates"  caption,  correct 
the  street  address  for  the  January  12, 
2000  public  meeting  to  read  "345  E. 
Riverside  Drive". 

Sally  Wisely, 

State  Director,  Utah. 

[FR  Doc.  00-910  Filed  1-13-00;  8:45  am) 

BILLING  CODE  1610-DO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1430-ET;  NMNM  102308] 

Public  Land  Order  No.  7427;  ~ 

Withdrawal  of  Public  Lands  and 
Federal  Minerals  for  the  Carlsbad  Cave 
and  Karst  Area;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
8,470.59  acres  of  public  lands  from 
surface  entry,  mining,  and  mineral 
leasing  and  480  acres  of  federally 
reserved  mineral  interests  underlying 
non-Federal  surface  estate  from  mining 
and  mineral  leasing,  for  a  period  of  20 
years,  for  the  Bureau  of  Land 
Management  to  protect  the  Carlsbad 
Cave  and  Karst  Area.  An  additional 
8,198.72  acres  of  State  lands  would 
become  subject  to  the  withdrawal  if 
acquired  by  the  United  States. 
EFFECTIVE  DATE:  January  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland,  BLM  New  Mexico 
State  Office,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502,  505-438-7593. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
and  from  leasing  under  the  mineral 
leasing  laws  (30  U.S.C.  181  et  seq.  and 
30  U.S.C.  351  et  seq.  (1994)),  to  protect 
the  Carlsbad  Cave  and  Karst  Area: 

New  Mexico  Principal  Meridian 

T.  24S.,R.  23E.. 


Sec.  24; 

Sec.  34.  EV2,  EV2SWV4,  and  SW'ASW'/.; 
Sec.  35,  NVz. 
T.  24S.,R.  24E., 
Sec.  14,  NVz; 
Sec.  15,  NVz; 
Sec.  17,  NVz,  N'/zSVz.  SV2SWV4.  and 

SWV4SEV4; 
Sec.  18,  lots  3,  and  4,  EVzSWV^,  and  SEV*. 
T.  24  S.,  R.  25  E., 
Sec.  ll.SVz; 
Sec.  12,  NVz,  N'/iS'/i.  S'ASWV4,  and 

SWV4SEV«: 
Sec.  13,SV2; 
Sec.  14,  WVzNEVt.  SEV«NEV4,  WV?,  and 

SEV«; 
Sec.  22; 
Sec.  23,  NVz,  SWV4,  NEV4NEV4SEV4, 

WV2EV2SEV4,  and  W'/iSEV4; 
Sec.  24,  NVz,  EVzE'/iSWV4, 

SEV4SWV4SWV4,  SWV4SEV4SWV4,  and 

SEV4; 
Sec.  25  NVz' 
Sec.  26!  NVz!  NV2SWV4,  SEV4SWV4,  and 

SEV4. 
T.  24S.,R.  26E., 
Sec.  17,  lot  1,  EVzNWV4,  SWV4NWV4,  and 

SWV4  (lying  West  of  Highway  No.  180); 
Sec.  18,  lots  1,  2,  and  4,  WV2NEV4NEV4, 

NWV4NEV4,  NEV4NWV4,  SVZSEV4SWV4. 

and  SVzSEV4; 
Sec.  19,  lots  1  to  4,  inclusive,  NEV4,  and 

EVzW'/i  (lying  West  of  Highway  No. 

180). 
The  areas  described  aggregate  8,970.59 
acres  in  Eddy  County. 

2.  Subject  to  valid  existing  rights,  the 
federally  reserved  mineral  interests  in  the 
following  described  lands  are  hereby 
withdrawn  firom  mining  under  the  United 
States  mining  laws,  (30  U.S.C.  Ch.2  (1994)), 
and  from  leasing  under  the  mineral  leasing 
laws,  (30  U.S.C.  181  et  seq.  (1994)),  for  the 
Bureau  of  Land  Management  to  protect  the 
Carlsbad  Cave  and  Karst  Area: 

New  Mexico  Principal  Meridian 

T.  24  S.,  R.  23  E., 

Sec.  33,  NEV4,  EV2NWV4,  and  NEV4SEV4; 

Sec.  34.  NWV4  and  NWV4SWV4. 

The  areas  described  aggregate  480  acres  in 
Eddy  County. 

3.  The  following  described  State  lands  are 
located  within  the  Carlsbad  Cave  and  Karst 
Area.  In  the  event  the  lands  return  to  Federal 
ownership,  they  would  become  subject  to  the 
terms  and  conditions  of  this  withdrawal  as 
specified  in  Paragraph  1: 

New  Mexico  Principal  Meridian 

T.  24S.,R.  23E., 

Sec.  22.  SV2; 

Sec.  23.  SVz; 

Sees.  26  and  27; 

Sec.  28,  E'/i,  SEV4NWV4,  and  SWV4; 

Sec.  33,  WV2NWV4,  SWV4,  WV2SEV4,  and 
SEV4SEV4. 
T.  24S.,R.  24E., 

Sec.  12.  SV2; 

Sees.  13  and  16. 
T.  24S.,R.  25E. 

Sec.  7.  SVz; 

Sec.  8,  SVz; 

Sec.  9,  SVz; 

Sec.  10,  SVz; 

Sec.  15,  NVz,  NVzS'/z.  SEV4SWV4.  and 
SV2SEV4; 
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Sees.  16  and 
Sec.  t8,  lots  1 

E'/zWVj. 


1' 


o  4,  inclusive,  EV2,  and 


Cc  jnty. 
fhdrs  wal 


\  goven  ing 
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1  egre!  s 


the  w 


The  areas  d 
acres  in  Eddy 

4.  The  wi 
not  alter  the  app 
land  laws 
under  lease,  lie 
not  limited  to 
ingress  and 
and  patented  cla 
may  exist  on 
public  lands  ins 
protection  area, 
lawful  access  to 
interests  in  land 
uses  including 
use,  and  all  com 
conducted  undei 
Bureau  of  Land 
grant  rights-of 
drilling  easemen 
approvals  for  the 
rights  on  the  wi 
public  lands 
protection  area 

5.  This  wi 
from  the  effecliv 
as  a  result  of  a 
expiration  date 
the  Federal  Land 
of  1976.  43  U.S. 
Secretary  determ 
shall  be  extender 

Dated:  lanuary 
John  Berry, 
Assistant 
[FR  Doc.  00-937 


esc  ribed  aggregate  8.198  72 


li\  estock  I 


made  by  this  order  does 
icability  of  those  public 
the  use  of  the  lands 
,  or  permit,  including  but 
grazing,  lawful 
to  any  valid  mining  claims 
ms  and  mineral  leases  that 
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e  the  existing  cave 
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thdr^wal  will  expire  20  years 
date  of  this  order  unless, 
review  conducted  before  the 
p  ursuant  to  Section  204(f5  of 
Policy  and  Management  Act 
.  1714(f]  (1994),  the 
nes  that  the  withdrawal 


10,  2000. 


f  Secrete  ty 


of  the  Interior. 
Filed  1-13-00;  8:45  am] 


BtUJNO  CODE  431(K  FB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  ^rvlce 

Second  Public  Scoping  Meeting  for 
Environmental  Planning  for  Use  of 
Kenilworth  Paiik,  Washington,  D.C. 


AGENCY 
ACTION:  Seconc 
by  the  Nationa 
pursuant  to  tht 
Policy  Act 
related  to 
Kenilworth  Park 


National  Park  Service,  Interior. 
Public  Scoping  Meeting 
Park  Service  (NPS) 
National  Environmental 
(NEM)  and  NPS  Policy 
plant  ing  for  the  use  of 


secoi  d 


Part 


SUMMARY:  On 

holding  a 
meeting  in 
responsibilities 
order  to  elicit 
concerning  the 
Kenilworth 
directed  clean- 
activities  in  th( 
.  Following  a 
public  scoping 
preparing  a 
Environmental 
hiture  uses  of 
22,  2000  meeti 


January  22,  2000,  NPS  is 
public  scoping 
furtherance  of  its  NEPA 
and  NPS  policy,  in 
a  dditional  public  input 
future  uses  of 

in  hght  of  the  NPS- 
ip  and  stabilization 
park. 

November  30,  1999 
meeting,  NPS  has  been 
Development  Plan/ 
Assessment  (EA)  for 
t  lis  park.  At  the  January 
1  ig,  NPS  will  discuss 


alternative  conceptual  schemes  for 
development  and  receive  public 
comments  on  these  schemes,  along  with 
any  additional  ideas  for  the  future  uses 
of  the  park.  NPS  will  also  inform  the 
public  of  the  current  NPS  activities  at 
the  park.  When  this  EA  is  completed,  it 
will  be  available  for  public  review  prior 
to  the  NPS  decision  on  this  EA  pursuemt 
to  NEPA. 

DATES:  The  meeting  will  take  place  on 
Saturday,  January  22,  2000  from  10:30 
a.m.  to  12:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Kenilworth  Elementary  School  located 
at  1300  44th  Street,  NE.  (at  Nash  Street^. 
Washington,  DC. 

For  more  information,  contact  the 
National  Capital  Parks-East  public 
information  officer  at  (202 J  690-5185. 

Dated:  January  7,  2000. 

Karen  Taylor  Goodrich, 

Acting  Superintendent,  National  Capital 
Parks-East. 

(FR  Doc.  00-908  Filed  1-13-00;  8:45  am] 

BILUNG  COOE  4310-7(MII 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  611th  Air  Support 
Group,  United  States  Air  Force, 
Elmendorf  Air  Force  Base,  AK 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  611th  Air  Support 
Group,  United  States  Air  Force, 
Elmendorf  Air  Force  Base,  AK. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  W.H.  Over 
Museum,  South  Dakota  State 
Archeological  Research  Center,  and 
611th  Air  Support  Group,  USAF 
professional  staff  in  consultation  with 
representatives  of  the  Aleut 
Corporation,  and  the  Pribilof  Islands 
Aleut  Communities  of  St.  Paul  and  St. 
George  Islands. 

In  1943,  human  remains  representing 
one  individual  were  uncovered  during  a 
legally  authorized  runway  construction 
project  on  Shemya  Island,  AK 
conducted  by  Mr.  C.B.  Kimbrough,  a 
contracted  civil  engineer  with  the  Baker 
Engineering  Company,  Rochester,  PA.  In 
1944,  these  human  remains  were 


donated  by  Mr.  Kinbrough  to  the  Dakota 
Museum,  University  of  South  Dakota, 
Vermillion,  SD  (now  known  as  the  W.H. 
Over  Museum).  No  known  individual 
was  identified.  The  32  associated 
funerary  objects  include  stone  projectile 
points  and  animal  bone  tools  related  to 
sea  and  land  hunting^and  fishing. 

Based  on  the  geographic  location  and 
material  culttire,  this  individual  has 
been  identified  as  Native  American,      ' 
most  likely  affiliated  with  the  Aleut 
culture.  The  determination  of  cultural 
affiliation  has  been  based  upon  the 
relative  geographic  isolation  of  Shemya 
Island,  archeological  evidence  from  the 
Shemya  Island  region,  past  and  present 
Aleut  oral  tradition,  historical  evidence, 
and  expert  anthropological  opinion. 
These  forms  of  evidence  all  indicate  that 
Aleut  people  were  the  sole  pre-contact 
(pre-1741  A.D.)  occupants  of  Shemya 
Island. 

Based  on  the  above  mentioned 
information,  officials  of  the  611th  Air 
Force  Group,  USAF  have  determined 
diat,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  611th  Air  Force  Group,  USAF  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  32  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
himian  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  611th 
Air  Force  Group,  USAF  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Aleut  Corporation,  and 
the  Pribilof  Islands  Aleut  Communities 
of  St.  Paul  and  St.  George  Islands. 

This  notice  has  been  sent  to  officials 
of  the  Aleut  Corporation,  and  the 
Pribilof  Islands  Aleut  Communities  of 
St.  Paul  and  St.  George  Islands. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Captain  Christopher  A.  Pleiman, 
Cultural  Resources  Manager,  611th  Air 
Support  Group,  U.S.  Air  Force,  6900  9th 
Street,  Ste.  360,  Elmendorf  AFB.  AK 
99506-2270;  telephone:  (907)  552-7442, 
before  February  14,  2000.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Aleut 
Corporation,  and  the  Pribilof  Islands 
Aleut  Communities  of  St.  Paul  and  St. 
George  Islands  may  begin  after  that  date 
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if  no  additional  claimants  come 

forward. 

Dated:  December  20,  1999. 

Francis  P.  McManamon, 

Departmental  Consulting  Arcbeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  00-907  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Seryice 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Dry  Lagoon  State  Park,  CA  in  the 
Possession  of  the  Anthropological 
Studies  Center,  Archeological 
Collections  Facility,  Sonoma  State 
University,  Rohnert  Park,  CA;  and  in 
the  Control  of  the  California 
Department  of  Parks  and  Recreation, 
Sacramento,  CA 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  Uie 
completion  of  an  inventory  of  human 
remains  and  an  associated  funerary 
object  in  the  possession  of  the 
Anthropological  Studies  Center  (ASC), 
Archeological  Collections  Facility 
(ACF),  Sonoma  State  University, 
Rohnert  Park,  CA;  and  in  the  control  of 
the  California  Department  of  Parks  and 
Recreation,  Sacramento,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  ASC  and 
California  Department  of  Parks  and 
Recreation  professional  staff  in 
consultation  with  representatives  of  the 
Yurok  Tribe  of  California.  These  human 
remains  represent  additional 
individuals  found  in  ASC  collections 
following  publication  of  a  previous 
Notice  of  Inventory  Completion  for  the 
California  Department  of  Parks  and 
Recreation  dated  September  24,  1999 
and  October  18,  1999. 

In  1976,  human  remains  representing 
one  individual  were  collected  from  site 
CA-HUM-129  in  Stone  Lagoon,  Dry 
Lagoon  State  Park,  CA  during  a  salvage 
excavation  conducted  for  bluff 
stabilization  by  Dr.  David  A. 
Fredrickson,  Sonoma  State  University. 
These  human  remains  were  accessioned 
into  the  collections  of  the 
Archaeological  Collections  Facility  at 
Sonoma  State  University.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 


Based  on  material  cultiu«  and  Cl4 
dates,  these  human  remains  have  been 
identified  as  Native  American  dating  to 
between  1490  and  215  B.P. 
Geographical,  ethnographical,  linguistic, 
and  historical  evidence  indicates  that 
this  archeological  site  is  located  within 
the  traditional  Coast  Yurok  territory. 
Based  on  archeological  evidence, 
continuity  of  occupation,  ethnographic 
accounts,  and  consultation  with 
representatives  of  the  Yurok  Tribe  of 
California,  site  CA-HUM-129  has  been 
affiliated  with  the  present-day  Yurok 
Tribe  of  California. 

Based  on  the  above  mentioned 
information,  officials  of  Sonoma  State 
University  and  the  California 
Department  of  Parks  and  Recreation 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  Sonoma 
State  University  and  the  California 
Department  of  Parks  and  Recreation 
have  determined  also  that,  pursuemt  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Yurok  Tribe  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Yurok  Tribe  of  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Paulette  Hennum, 
NAGPRA  Coordinator,  California 
Department  of  Parks  and  Recreation, 
1416-9th  Street,  Room  1431, 
Sacramento,  CA  95814;  telephone:  (916) 
653-7976,  before  February  14,  2000. 
Repatriation  of  the  human  remains  to 
the  Yurok  Tribe  of  California  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  December  17. 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  00-906  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Maxwell 
Museum  of  Anthropology,  University 
of  New  Mexico,  Albuquerque,  NM 

AGENCY:  National  Park  Service 
action:  Notice 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cidtiiral  item  in 
the  possession  of  the  Maxwell  Museum 
of  Anthropology,  University  of  New 
Mexico  which  meets  the  definition  of 
"object  of  cultural  patrimony"  under 
Section  2  of  the  Act. 

The  cultural  item  is  a  leather 
medicine  man's  cap  with  turkey 
feathers. 

In  1964,  this  cultxiral  item  was 
purchased  in  Forestdale,  AZ  by 
University  of  New  Mexico  anthropology 
professor  Florence  Hawley  Ellis. 

Following  a  consultation  visit, 
representatives  of  the  White  Mountain 
Apache  Tribe  of  the  Fort  Apache 
Reservation  and  the  San  Carlos  Apache 
Tribe  of  the  San  Carlos  Reservation 
identified  this  cap  as  being  from  the 
White  Mountain  Apache  reservation. 
Consultation  evidence  presented  by 
representatives  of  the  White  Moimtain 
Apache  Tribe  of  the  Fort  Apache 
Reservation  indicates  this  cultural  item 
has  on-going  historical  and  cultural 
importance  central  to  the  tribe  itself 
could  not  hav«  been  sold  or  alienated  by 
any  individual. 

Based  on  the  above  mentioned 
information,  officials  of  the  Maxwell 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(4).  this  one 
cultural  item  has  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  could  not 
have  been  alienated,  appropriated,  or 
conveyed  by  any  individual.  Officials  of 
the  Maxwell  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  this  item  and  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  White  Mountain  Apache  Tribe  of 
the  Fort  Apache  Reservation  and  the 
San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  this 
object  should  contact  Marian  Rodee, 
Curator  of  Southwest  Ethnology, 
Maxwell  Museum  of  Anthropology, 
University  of  New  Mexico, 
Albuquerque,  NM  87131;  telephone: 
(505)  277-4405  before  February  14, 
2000.  Repatriation  of  this  object  to  the 
White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation  may  begin  after 
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National  Park 


dditional  claimants 

17.  1999. 


that  date  if  no 

come  forward. 

Dated:  December 

Francis  P.  McMapiamon. 

Departmental  i 

Manager.  Archea  ogyc 

Program. 

[FR  Doc.  00-901  tiled  1-13-00;  8:45  am) 

BILUNG  CODE  4310-  rO-F 


OF  THE  INTERIOR 


!  Service 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Oregon  in  the  Possession  of  the 
Milwaukee  Puttie  Museum,  Milwaukee, 
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agency:  Nationjal  Park  Service 
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Colony  of  Oregon;  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon,  the  Fort  Bidwell  Indian 
Community  of  the  Fort  Bidwell 
Reservation  of  California;  the  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Reservation, 
Nevada  and  Oregon;  and  the  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada. 

Based  on  the  above  mentioned 
information,  officials  of  the  Milwaukee 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Milwaukee  Public  Museum  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Bums 
Paiute  Tribe  of  the  Bums  Paiute  Indian 
Colony  of  Oregon;  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon,  the  Fort  Bidwell  Indian 
Community  of  the  Fort  Bidwell 
Reservation  of  California:  the  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Reservation, 
Nevada  and  Oregon;  and  the  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada. 

This  notice  has  been  sent  to  officials 
of  the  Burns  Paiute  Tribe  of  the  Burns 
Paiute  Indian  Colony  of  Oregon;  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon,  the  Fort 
Bidwell  Indian  Community  of  the  Fort 
Bidwell  Reservation  of  Califomia;  the 
Fort  McDermitt  Paiute  and  Shoshone 
Tribes  of  the  Fort  McDermitt 
Reservation,  Nevada  and  Oregon;  and 
the  Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Ann  McMullen,  Ph.D., 
Curator  of  North  American  Ethnology, 
Milwaukee  Public  Museum,  800  West 
Wells  Street,  Milwaukee,  WI  53233; 
telephone:  (414)  278-2786;  fax:  (414) 
278-6100,  before  February  14,  2000. 
Repatriation  of  the  human  remains  to 
the  Bums  Paiute  Tribe  of  the  Burns 
Paiute  Indian  Colony  of  Oregon  may 
begin  after  that  date  if  no  additional     - 
claimants  come  forward. 
Dated:  January  3,  1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnography 

Program. 

[FR  Doc.  00-903  Filed  1-1.3-00;  8:45  am] 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  from  Nebraska  in  the  Possession 
of  the  Nebraska  State  Historical 
Society,  Lincoln,  NE 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Nebraska  State 
Historical  Society  which  meet  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

The  71  cultural  items  consist  of 
tanned  hide  fragments,  metal  fragments, 
sole  of  shoe,  glass  bottle,  mussel  shell, 
fragmented  metal  can  or  kettle,  two 
paint  pans  with  animal  bone  "brushes," 
leather  fragments,  and  decorated 
leather. 

In  1960  and  1970,  these  cultural  items 
were  removed  from  burials  at  the  Genoa 
site  (25NC20)  during  archaeological 
excavation  by  the  Nebraska  State 
Historical  Society.  Based  on  oral 
tradition,  archeological  evidence,  and 
ethnohistorical  documents,  the  Genoa 
site  has  been  identified  as  a  Pawnee 
village  dating  to  post-1800. 

The  two  cultural  items  consist  of  a 
rusted  mass  of  gun  parts  and  a  clay 
pipestem. 

In  1940,  these  cultural  items  were 
removed  from  burials  at  the  Clarks  site 
(25PK1)  during  archaeological 
excavation  by  the  Nebraska  State 
Historical  Society.  Based  on  oral 
tradition,  archeological  evidence,  and 
ethnohistorical  documents,  the  Clarks 
site  has  been  identified  as  a  Pawnee 
village  dating  to  post-1800. 

Since  1995,  all  cultural  items  listed 
above  have  been  located  within  the 
collections  of  the  Nebraska  State 
Historical  Society. 

Based  on  the  above  mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2)(ii),  these  73  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Nebraska  State  Historical  Society  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
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reasonably  traced  between  these 
cultiiral  items  and  the  Pawnee  Indian 
Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Pawnee  Indian  Tribe  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Rob  Bozell, 
Associate  Director,  Nebraska  State 
Historical  Society,  1500  R  Street.  P.O. 
Box  82554,  Lincoln,  NE  68501-2554; 
telephone:  (402)  471-4789,  before 
February  14,  2000.  Repatriation  of  these 
objects  to  the  Pawnee  Indian  Tribe  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  December  15, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  00-904  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  l-luman  Remains  and 
Associated  Funerary  Objects  from 
Valley,  Lancaster,  and  Nance  Counties, 
NE  in  the  Possession  of  the  Nebrasl(a 
State  Historical  Society,  Lincoln,  NE 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Valley,  Lancaster,  and  Nance 
Counties,  NE  in  the  possession  of  the 
Nebraska  State  Historical  Society, 
Lincoln,  NE. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Nebraska  State 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Pawnee  Indian  Tribe  of  Oklahoma;  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota;  and 
the  Wichita  and  Affiliated  Tribes 
(Wichita,  Keechi.  Waco  and 
Tawakonie),  Oklahoma. 

In  1993,  human  remains  representing 
a  minimum  of  two  individuals  were 
recovered  from  private  lands  in  Howard 
County,  NE  diu-ing  construction 
associated  with  a  U.S.  Bureau  of 
Reclamation  Canal  project.  In  1995, 
these  human  remains  were  transferred 
to  the  Nebraska  State  Historical  Society. 
No  known  individuals  were  identified. 


No  associated  funerary  objects  were 
present. 

Based  on  material  culture,  and  site 
features,  as  well  as  proximity  to  other 
known  Pawnee  village  and  burial  areas, 
these  human  remains  have  been 
identified  as  Native  American, 
specifically  of  Pawnee  affiliation. 

In  1997,  human  remains  representing 
two  individuals  were  recovered  from 
site  25VY42,  Valley  County,  NE  during 
a  legally  authorized  archeological 
investigation  conducted  by  the  Nebraska 
State  Historical  Society  Staff  as  a  result 
of  highway  construction.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  include  a 
stone  pipe  and  a  stone  knife. 

Based  on  associated  funerary  objects, 
these  individuals  have  been  identified 
as  Native  American.  Based  on  location 
and  associated  funerary  objects,  site 
25VY42  has  been  identified  as  a 
habitation  associated  with  the  Central 
Plains  tradition  (A.D.  1000-1400). 

In  1998,  human  remains  representing 
one  individual  were  received  by  the 
Nebraska  Historical  Society  from  the 
Lancaster  County  Sheriffs  Office.  These 
human  remains  had  been  confiscated 
during  a  criminal  investigation.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  cranial  morphology  and  the 
condition  of  the  crania,  this  individual 
has  been  identified  as  Native  American, 
dating  to  c.  1000-1400  A.D.  Based  on 
craniometries,  this  individual  has  been 
affiliated  with  the  Central  Plains 
tradition. 

Based  on  continuities  of  ceramic 
decoration,  stone  tool  form  and 
function,  architecture,  chronology, 
mortuary  custom,  subsistence  pattern, 
settlement  pattern,  and  geographic 
location,  the  Central  Plains  Tradition  is 
recognized  by  many  anthropologists  as 
ancestral  to  the  present-day  Pawnee, 
Arikara,  and  Wichita.  Pawnee  and 
Arikara  oral  traditions  also  indicate 
cultural  affiliation  between  the  earlier 
Central  Plains  Tradition  and  these 
present-day  tribes.  The  Wichita  and 
Affiliated  Tribes  (Wichita,  Keechi,  Waco 
and  Tawakonie),  Oklahoma,  and  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota,  (representing 
the  Arikara)  have  agreed  to  allow  the 
Pawnee  to  claim  the  human  remains 
listed  above. 

In  1998,  human  remains  representing 
a  minimum  of  five  individuals  from  the 
Wright  site  (25NC3),  near  Genoa,  Nance 
County,  NE  were  anonymously 
delivered  to  the  Nebraska  State 
Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 


Based  on  the  note  written  on  the  box 
these  human  remains  were  in,  these 
have  been  determined  to  he  from  the 
Wright  site.  The  Wright  Site  is  a  well 
documented  PawTiee  village  dating  to 
the  late  1600s  or  early  1700s.  Based  on 
the  presumed  location  of  these  remains 
and  skeletal  morphology,  these 
individuals  have  been  identified  as 
Native  American  of  Pawnee  affiliation. 

During  the  1930s,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from  the 
Burkett  site  (25NC1),  Nance  County,  NE 
and  placed  in  the  collections  of  the 
Nebraska  Historical  Society.  In  1998, 
these  remains  were  found  in  a 
mislabeled  container  in  the  collections 
of  the  Nebraska  State  Historical  Society. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  location,  historical 
documents,  and  material  culture,  the 
Burkett  site  has  been  identified  as  a 
historic  Pawnee  village  dating  to  the  late 
1600s  or  early  1700s. 

Based  on  the  above  mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  eleven  individuals  of 
Native  American  ancestry.  Officials  of 
the  Nebraska  State  Historical  Society 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2).  the  two  objects  fisted 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Nebraska  State  Historical  Society  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Pawnee  Indian  Tribe  of  Oklahoma;  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota;  and 
the  Wichita  and  Affiliated  Tribes 
(Wichita,  Keechi,  Waco  and 
Tawakonie),  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Pawnee  Indian  Tribe  of 
Oklahoma;  the  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation.  North 
Dakota;  and  the  Wichita  and  Affiliated 
Tribes  (Wichita,  Keechi,  Waco  and 
Tawakonie),  Oklahoma.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  cultxirally  affiliated  with 
these  human  remains  should  contact 
Rob  Bozell,  Associate  Director,  Nebraska 
State  Historical  Society,  1500  R  Street. 
P.O.  Box  82554,  Lincohi,  NE  68501- 
2554;  telephone:  (402)  471-4789,  before 
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Oklahoma  ma' 
no  additional 
Dated:  Decembe 
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15,  1999. 


Francis  P.  McManamon 
Departmental 

Manager,  Archeology 

Program. 

[FR  Doc.  00-905 

BILUNG  CODE  4310 -70-F 


Q  nsulting  Archeologist, 
and  Ethnography 

Filed  1-13-00;  8:45  am] 


DEPARTMEN1  OF  THE  INTERIOR 

National  Park  iservica 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
tlie  Possession  of  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropol  ogy,  Philadelphia,  PA 

agency:  Natioi  lal  Park  Service 
ACTION:  Notice 


Notice  is  her  sby  given  in  accordance 
with  provision  >  of  the  Native  American 
Graves  Protect)  on  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  i  in  inventory  of  human 
remains  in  the  possession  of  the 
University  of  P  snnsylvania  Museum  of 
Archaeology  aiid  Anthropology, 
Philadelphia,  F  A. 

A  detailed  as  sessment  of  the  human 
remains  was  m  ade  by  University  of 
Pennsylvania  ^  luseum  professional  staff 
in  consultation  with  representatives  of 
the  Cayuga  Nal  ion  of  New  York. 

In  1894,  hun  an  remains  representing 
one  individual  were  excavated  from  a 
burial  near  Uni  on  Springs,  Cayuga 
County,  NY  by  William  W.  Adams,  who 
donated  these  1  luman  remains  to  the 
Academy  of  Natural  Sciences, 
Philadelphia,  FA.  In  1997,  these  himian 
remains  were  t  ansferred  from  the 
Academy  of  Na  tural  Sciences  to  the 
University  of  P  jnnsylvania  Museum  of 
Archaeology  ai  d  Anthropology.  No 
known  individ  lal  was  identified.  No 
associated  fune  rary  objects  are  present. 

Based  on  ace  jssion  information,  this 
individual  has  jeen  identified  as  Native 
American.  No  I  urther  information  exists 
for  this  individyal. 

Based  on  thejabove  mentioned 
information,  of  icials  of  the  University 
of  Pennsylvanii  i  Museimi  of 
Archaeology  ai  d  Anthropology  have 
determined  tha  ;,  piu'suant  to  43  CFR 
luman  remains  listed 
the  physical  remains  of 
of  Native  American 
ancestry.  Officials  of  the  University  of 
Pennsylvania  N  luseum  of  Archaeology 


10.2  (d){l),  the 
above  represen 
one  individual 


and  Anthropology  have  determined 
that,  pursuant  to  43  CFR  10.2  (e).  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Cayuga  Nation  of  New 
York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York  and 
the  Seneca-Cayuga  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Dr.  Jeremy  Sabloff,  the 
Charles  K.  Williams  II  Director, 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology,  33rd 
and  Spruce  Streets,  Philadelphia,  PA 
19104-6324;  telephone:  (215)  898-4051, 
fax  (215)  898-0657,  before  February  14. 
2000.  Repatriation  of  the  human 
remains  to  the  Cayuga  Nation  of  New 
York  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
'    The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  January  5,  2000. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  00-902  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4310-7a-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Animas-La  Plata  Project,  Colorado  and 
New  Mexico,  INT-OES-00-02 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  Availability  and 
Notice  of  Public  Hearings  for  the  Draft 
Supplemental  Environmental  Impact 
Statement  to  the  1996  Final  Supplement 
to  the  Final  Environmental  Statement 
for  the  Animas-La  Plata  Project. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended),  the  Department  of 
the  Interior,  Bureau  of  Reclamation 
(Reclamation),  has  prepared  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  to  the  1996  Final 
Supplement  to  the  Final  Environmental 
Statement  for  the  Animas-La  Plata 
Project  (ALP).  The  DSEIS  will  evaluate 
the  environmental  impacts  of  various 
alternatives  for  final  implementation  of 
the  Colorado  Ute  Settlement  Act.  One  of 
the  alternatives  analyzed  is  the 
Administration  Proposal,  which  was 
announced  on  August  11,  1998,  and  is 
limited  to  a  smaller  dam  and  reservoir 


designed  to  supply  municipal  and 
industrial  water  to  the  Colorado  Ute 
Tribes,  Navajo  Nation,  and  non-Indian 
entities  in  the  local  area.  This  modified 
project  deviates  from  those  previously 
evaluated  for  ALP,  thus  necessitating 
the  need  for  supplemental 
environmental  review.  The  proposal 
also  contains  a  nonstructurcd  element  as 
part  of  the  settlement  itnplementation 
which  has  not  been  the  subject  of  any 
previous  analysis  under  NEPA.  Three 
public  hearings  will  be  held  to  receive 
comments  from  interested  individuals 
and  organizations  on  the  environmental 
impacts  of  the  proposal. 
DATES:  A  60-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the  DSEIS 
are  due  by  March  17,  2000  and  should 
be  submitted  to  the  Four  Comers 
Division  Manager,  Bureau  of  ' 

Reclamation.  Public  hearings  on  the 
DSEIS  will  be  held  during  the  month  of 
February  in  Durango,  Farmington,  and 
Denver.  The  public  hearings  schedule  is 
as  follows: 
February  15,  2000,  7-9  p.m..  Double 

Tree  Hotel,  Main  Ballroom,  501 

Camino  Del  Rio,  Durango,  Colorado 
February  16,  2000,  7-9  p.m., 

Farmington  Civic  Center,  Exhibition 

Hall  1,  200  West  Arrington, 

Farmington,  New  Mexico. 
February  17,  2000,  7-9  p.m.,  Denver 

Convention  Center,  Room  A-209,  700 

14th  Street,  Denver,  Colorado. 
ADDRESSES:  Written  comments  on  the 
DSEIS  should  be  addressed  to  Pat 
Schumacher,  Four  Comers  Division 
Manager,  Four  Comers  Division  of  the 
Western  Colorado  Area  Office,  835  East 
Second  Avenue,  Suite  300,  Durango, 
Colorado  81301-5475;  telephone  (970) 
385-6590;  faxogram  (970)  385-6539;  E- 
mail  ALPDSEISComments@uc.usbr.gov. 
The  document  is  available  on  the 
Internet  at  http://wvvw.uc.usbr.gov 
under  the  Environmental  Studies, 
Summaries  &  Reports  heading.  If 
requesting  copies  of  the  DSEIS,  contact 
Mr.  Schumacher  using  any  of  the 
methods  noted  above. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions 'from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
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organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Copies  of  the  DSEIS  are  also  available 
for  public  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior,  Room  7455, 
18th  and  C  Streets,  N.W.,  Washington, 
D.C.  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center, 
Building  67,  Room  67,  Denver,  Colorado 
80225. 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  SaU  Lake  City, 
Utah  84138. 

•  Bureau  of  Reclamation,  Four 
Corners  Division  of  the  Western 
Colorado  Area  Office,  835  East  Second 
Avenue,  Suite  300,  Durango,  Colorado 
81301-5475. 

•  Bureau  of  Reclamation,  Western 
Colorado  Area  Office,  2764  Compass 
Drive,  Suite  106,  Grand  Junction, 
Colorado  81506. 

•  Local  Affairs  Department/Division 
of  Local  Government,  Attention:  Charles 
Unseld,  1313  Sherman  Street,  Room 
521,  Denver,  Colorado  80203. 

•  Energy,  Minerals  and  Natural 
Resources  Department,  Attention: 
Jennifer  A.  Salisbury,  Secretary,  2040 
South  Pacheco  Street,  Santa  Fe,  New 
Mexico  87505. 

Libraries 

Copies  will  also  be  available  for 
public  review  and  inspection  at  the 
following  public  libraries: 

Colorado 

Colorado  State  University  Library,  Ft. 

Collins 
Cortez  City  Library 
Denver  City  Library 
Durango  High  School  Library 
Durango  Public  Library 
Ft.  Lewis  College  Library,  Durango 
University  of  Northern  Colorado 

Library,  Greeley 
University  of  Denver,  Penrose  Library, 

Denver 
University  of  Colorado,  Norlin  Library, 

Boulder 

New  Mexico 

Albucjfferque  Public  Library 
Alturian  Public  Library,  Aztec 
Bloomfield  City  Library 
Farmington  Public  Library 
Navajo  Community  College  Library, 

Shiprock 
New  Mexico  State  Library,  Santa  Fe 
New  Mexico  State  University  Library, 

Las  Cnices 
San  Juan  College  Library,  Farmington 
University  of  New  Mexico  Library, 

Albuquerque 


Zimmerman  Library,  Albuquerque 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Beck,  Team  Leader,  Bureau  of 
Reclamation,  Four  Comers  Division  of 
the  Western  Colorado  Area  Office,  835 
East  Second  Avenue,  Suite  300, 
Dvu-ango,  Colorado  81301-5475, 
telephone  (970)  385-6558. 

SUPPLEMENTARY  INFORMATION:  For 
supplementar>'  information  please  see 
the  Federal  Register  notice  of  January  4, 
1999,  64  FR  176-179. 

Dated:  January  10,  2000. 
Eluid  Martinez, 

Commissioner,  Bureau  of  Reclamation. 
[FR  Doc.  00-895  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  4310-94-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Trinity  River  Basin  Fish  and  Wildlife 
Tasl(  Force;  Meeting 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  February  8,  2000, 1  p.m.  to  5 
p.m.  and  Wednesday,  Februeiry  9,  2000, 
8  a.m.  to  12  p.m. 

ADDRESSES:  The  meeting  will  be  at  the 
Red  Lion  Hotel,  1929  Fourth  Street, 
Eureka,  California  95501.  Telephone 
707/441-4712  (FAX  707/441-4712). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  P.  Snlith,  Chief,  Environmental 
and  Natural  Resource  Division, 
Northern  California  Area  Office,  1639 
Shasta  Dam  Boulevard,  Shasta  Lake, 
Cahfomia  96019.  Telephone:  530/275- 
1554  (TDD  530/450-6000). 

SUPPLEMENTARY  INFORMATION:  The 
Trinity  River  Basin  Fish  and  Wildlife 
Task  Force  will  meet  to  formulate  and 
implement  the  ongoing  Trinity  River 
watershed  ecosystem  management 
program  for  fish  and  wildlife.  This 
program  considers  the  needs  of  multiple 
species  and  their  interactions  with 
physical  habitats  in  restoring  the  natural 
function,  structvue,  and  species 
composition  of  the  ecosystem, 
recognizing  that  all  components  are 
interrelated. 


Dated:  January  10,  2000. 
Lester  A.  Snow, 

Regional  Director. 

[FR  Doc.  00-912  Filed  1-13-00;  8:45  am) 

HLUNG  CODE  4310-94-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-661  &  862 
(Preliminary)] 

Certain  Expandable  Polystyrene 
Resins  From  Indonesia  and  Korea 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,-  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Indonesia  and  Korea  of  certain 
expandable  polystyrene  resins  (EPS 
resins),'  provided  for  in  subheading 
3903.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  section  733(b)  of  the  Act,  or,  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  section  735(a)  of 
the  Act.  Parties  that  filed  entries  of 


I  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

-Commissioner  Thelma  J.  Askey  dissenting; 
Commissioner  Deanna  Tanner  Okun  not 
participating. 

■'For  purposes  of  these  investigations.  Commerce 
has  defined  "certain  expandable  polystyrene 
resins"  as  the  raw  material  manufactured  in  the 
form  of  polystyrene  beads,  whether  of  regular 
(shape)  type  or  modified  (block)  type,  regardless  of 
specification,  having  a  weighted-average  molecular 
weight  of  between  160.000  and  260.000.  containing 
from  3  to  7  percent  blowing  agents,  and  having  bead 
sizes  ranging  from  0.4  mm  to  3  mm.  Specifically 
excluded  from  this  definition  is  off-grade,  off- 
specification  expandable  polystyrene  resin. 
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appearance  in  iie  preliminary  phase  of 
the  investigati(  tns  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  :onsumer  organizations 
have  the  right  I  o  appear  as  parties  in 
Commission  ai  itidumping  and 
countervailing  duty  investigations.  The 


Secretary  will  prepare  a  public  service        ^CTION:  Termination  of  five-year  review. 


list  containing 


who  are  partiei 
Background 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-265  (Review)] 

Porcelain-on-Steel  Cooking  Ware  From 
Mexico 

AGENCY:  United  States  International 
Trade  Commission. 


the  names  and  addresses 


of  all  persons,  )r  their  representatives. 


to  the  investigations. 


On  November  22, 1999,  a  petition  was 
filed  with  the  ( iommission  and  the 
Department  of  "ommerce  by  BASF 
Corporation,  Mount  Olive,  NJ; 
Huntsman  Exp  indable  Polymers 
Company  LC,  i  alt  Lake  City,  UT;  Nova 


Chemicals,  Inc 


and  StyroChen  U.S.,  Ltd.,  Radnor,  FA, 


alleging  that  ar 


threatened  wit 
reason  of  LTFV 
from  Indonesia 


posting  copies 
of  the  Secretary 


(64  FR  67934 
in  Washington 


determinations 
the  Secretary  o 


(January  2000), 
Expandable  Po 


BILUNG  CODE  7020-  32-P 


,  Moon  Township,  PA; 


industry  in  the  United 


States  is  mater^lly  injured  or 

,  material  injury  by 
imports  of  EPS  resins 
and  Korea.  Accordingly, 
effective  Noveihber  22,  1999,  the 
Commission  in  stituted  antidumping 
duty  investigat  ons  Nos.  731-TA-861  & 
862  (Prelimina  y). 

Notice  of  the  institution  of  the 
Commission's  :  nvestigations  and  of  a 
public  conferei  ce  to  be  held  in 
connection  the  ewith  was  given  by 

)f  the  notice  in  the  Office 
U.S.  International 
Trade  Commis!  ion,  Washington,  DC, 
and  by  publish  ng  the  notice  in  the 
Federal  Registi  r  of  December  3,  1999 

The  conference  was  held 
DC,  on  December  13, 

1999,  and  all  pi  (rsons  who  requested  the 
opportunity  we  re  permitted  to  appear  in 
person  or  by  cc  unsel. 

The  Commisfion  transmitted  its 

in  these  investigations  to 
Commerce  on  January  6, 

2000.  The  viewjs  of  the  Commission  are 
contained  in  U^ITC  Publication  3266 

entitled  Certain 
ystyrene  Resins  from 
Indonesia  and   Corea:  Investigations 
Nos.  731-TA-f  61  &  862  (Preliminary). 

By  order  of  the  Commission. 

Issued:  Januan  7,  2000. 
Donna  R.  Koehnfe, 
Secreiaiy. 
[FR  Doc.  00-881 


MJed  1-13-00;  8:45  am) 


SUMMARY:  On  January  4.  2000,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  its 
negative  final  determination  of  the 
likelihood  of  continuation  or  recurrence 
of  a  coimtervailable  subsidy  in 
connection  with  the  subject  five-year 
review  investigation  (65  FR  284). 
Accordingly,  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)),  the  five-year  review  of  the 
countervailing  duty  order  concerning 
porcelain-on-steel  cooking  ware  from 
Mexico  (investigation  No.  701-TA-265 
(Review))  is  terminated. 

EFFECTIVE  DATE:  January  4.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

Authority:  This  five-year  review  is  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.69  of  the 
Commission.'s  rules  (19  CFR  207.69). 

By  order  of  the  Commission. 

Issued:  January  7,  2000. 
Donna  R.  Koehnke,    ' 
Secretary. 
[FR  Doc.  00-882  Filed  1-13-00;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-846-850 
(Final)] 

Certain  Seamless  Carbon  and  AHoy 
Steel  Standard,  Line,  and  Pressure 
Pipe  and  Tube  From  the  Czech 
Republic,  Japan,  Mexico,  Romania, 
and  South  Africa 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-846-850  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  the  Czech  Republic,  Japan,  Mexico, 
Romania,  and  South  Africa  of  certain 
seamless  carbon  and  alloy  steel 
standard,  line,  and  pressure  pipe, 
provided  for  in  subheadings  7304.10.10, 
7304.10.50,  7304.31.30,  7304.31.60, 
7304.39.00,  7304.51.50,  7304.59.60,  and 
7304.59.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carr  (202-205-3402),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
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affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  certain  seamless  carbon  and 
alloy  steel  standard,  line,  and  pressure 
pipe  from  Japan  and  South  Africa  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigations  were  requested  in 
petitions  filed  on  June  30,  1999,  by 
Koppel  Steel  Corp.,  Beaver  Falls,  PA; 
Sharon  Tube  Co.,  Sharon,  PA;  U.S.  Steel 
Group.  Fairfield,  AL;  USS/Kobe  Steel 
Co.,  Lorain,  OH;  and  Vision  Metals'  Gulf 
States  Tube  Div.,  Rosenberg,  TX. 

The  petitions  also  alleged  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  imports  sold  at 
less  than  fair  value  from  the  Czech 
Republic,  Mexico,  and  Romania.  The 
Commission  made  affirmative 
preliminary  injury  determinations  with 
regard  to  those  imports.  Commerce  has 
postponed  its  preliminary 
determinations  concerning  whether 
imports  from  these  countries  are  sold  at 
less  than  fair  value.  In  the  event 
Commerce  makes  affirmative 
preliminary  determinations,  the 
Commission  will  activate  the  final 
phase  of  those  antidumping 
investigations.  The  briefing  schedule, 
hearing,  and  other  deadlines  as  outlined 
below  will  also  apply  to  those 
investigations. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  diu'ing  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pm-suant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 


these  investigations  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  themonpublic  record  on 
February  23,  2000,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  March  7,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  atthe 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  February  29,  2000.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  3,  2000, 
at  the  U.S.  International  Trade 
Coimnission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
•  sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing  . 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 
207i23  of  the  Commission's  rules;  the 
deadline  for  filing  is  March  1,  2000. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 
207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 


for  filing  posthearing  briefs  is  March  14, 
2000;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  March  14, 
2000.  On  March  27,  2000,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  29,  2000,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
ndes  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  7.  2000. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-883  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  702fr-02-P 


INTERNATIONAL  TRADE 
COMMISSION  [' 

Sunshine  Act  Meeting 
[usrrc  SE-o(M)02] 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  date:  January  19,  2000  at  11:00 

a.m. 

place:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 
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Issued;  Januar  / 
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10,  2000. 
Commission: 


Donna  R.  Koehivie, 

Secretary. 

[FR  Doc.  00-logb  Filed  1-12-00:  2:34  pm] 
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DEPARTMENt  OF  LABOR 

Employment  ^nd  Training 
Administratio^ 

Notice  of  Determinations  Regarding 
Eiigibility  To  Z^pply  for  Worker 
Adjustment  Afsistance  and  NAFTA 
Transitional  Adjustment  Assistance 
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per:  od 


in 


fel 


cf 
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separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-36,841:  Sony  Magnetic  Products 

of  America,  Inc.,  Dothan,  AL 
TA-W-36,732:  F.G.  Montabert  Co.. 

Midland  Park,  Nf 
TA-W-37,120:  Sonat  Exploration  Co., 

Oklahoma  City,  OK 
TA-W-37,113:  Alliance  Machine  Co., 

Alliance,  OH 
TA-W-36,632;  Dailey  International, 

Conroe,  TX 
TA-W-36,782;  Durkopp  Adler  America, 

IN.,  Norcross,  GA 
TA-W-36,980:  Brockway  Mould,  Inc., 

Brockport,  PA 
TA-W-37,057;  Chwmalloy  Gas  Turbine 

Corp.,  Turbine  Airfoils  Div., 

Harrisburg,  PA 
TA-W-37,013;  Wm.  F.  Groce.  Inc.. 

Selinsgrove,  PA 
TA-W-36,8a8;  Donaldson  Co.,  Oelwein, 

lA 
TA-W-36,799:  Marijon  Dyeing  and 

Finishing  Co.,  East  Rutherford.  Nf 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-36,928:  Operators  and 

Consulting  Service,  Inc.,  Lafayette, 

LA 
TA-W-36,953;  Siematic  Corp., 

Bensalem,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-37.139;  Friendly  Ice  Cream 

Corp.,  Troy,  OH 
TA-W-36,998:  Atlanta  Attachment  Co., 

Lawrenceville,  GA 
TA-W-37,146;  National  Standard  Co., 

Corbin,  KY 
TA-W-37,137:  Hale  Products,  Inc., 

Conshohocken,  PA 
TA-W-36,741  a- A,  B;  Greenwood  Mills, 

Inc..  Adams  Plant.  Ninety  Six.  SC. 

Chalmers  Plant.  Greenwood,  SC 

and  Greenwood  Plant,  Greenwood, 

SC 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-36,994;  Belle  Knitting  Mills. 
Brooklyn,  NY 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 


production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-37,153;  Kelley's  Controls, 
Odessa,  TX 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  production  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-36,721;  Markco  Machine  Works. 
Inc..  Odessa.  TX 

Aggregate  US  imports  of  oil  and  gas 
field  equipment  were  negligible  during 
the  relevant  period. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-37.110;  Red  Kap  Industries,  A 

Div.  of  VF  Workwear,  Inc., 

Cookeville.  TN:  November  15,  1998. 
TA-W-37,141;  Summit  Sportswear, 

Minor  Hill.  TN:  November  6,  1998. 
TA-W-37,140;  Winatic  Corp.,  Vestal, 

NY:  November  15.  1998. 
TA-W-37,135;  HI  Fashion  Garment 

Corp..  Garfield,  Nf:  November  17, 

1998. 
TA-W-36,893;  Calabrian  Chemical 

Corp.,  CuCl  Dept.,  Port  Neches,  TX: 

September  20.  1998. 
TA-W-36.788;  Deer  Lodge  Apparel.  Inc.. 

Deer  Lodge,  TN:  August  19,  1998. 
TA-W-36.963;  Lucas  Varity  PLC, 

Automotive  Div.,  Cincinnati,  OH: 

September  17.  1998. 
TA-W-37.148;Ilsco  Corp..  Mt.  Sterling. 

KY:  November  16,  1998. 
TA-W-36,967;  Blue  Falcon  Forge. 

Berwick.  PA:  October  4,  1998. 
TA-W-37,136;  Lipton— Instant  Tea  Can 

Line,  Suffolk.  VA:  November  23. 

1998. 
TA-W-36,997:  Bestform  Intimates, 

fohnstown,  PA:  October  5,  1998. 
TA-W-37,088;  Master  Foam,  Inc.,  North 

Hollywood,  CA:  November  9.  1998. 
TA-W-37,070;  Arachnid,  Inc.,  Loves 

Park.  IL:  October  29,  1998. 
TA-W-37.118;  Hoppe  Cutting.  Inc., 

Allentown,  PA:  November  1,  1998. 
TA-W-36,896;  General  Electric  Co., 

Industrial  Systems,  Tell  City.  IN: 

September  22,  1998. 
TA-W-36,872;  Issac  Hazen  &■  Co.,  Inc.,  . 

Brooklyn.  NY:  August  30,  1998. 
TA-W-36,809;  Bayer  Diagnostics, 

Oberlin,  OH:  August  26.  1998. 
TA-W-37,122;  Williams  Cutting  Service, 

Inc.,  Brownsville,  TX:  November  16, 

1998. 
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TA-W-37,031;  Nantucket  Industries, 

Inc.,  Cartersville,  GA:  March  29, 

1999  through  December  31,  1999. 
TA-W-36,820  S-A,  B;  Russell 

Chemicals,  Inc.,  Piscateaway,  Nf, 

Texas  Warehouse,  Dallas,  TX,  Calif. 

Warehouse,  Chatsworth,  CA: 

August  24,  1998. 
TA-W-37,068;  Company  of  Sharon, 

Inc.,  Atwood  Plant,  Atwood,  TN: 

November  1,  1998. 
TA-W-36,861:  Wagnerware  Corp., 

Sidney,  OH:  September  9,  1998. 
TA-W-37,01 7;  Hilton  Corporate 

Casuals,  Camden,  AL:  October  21, 

1998. 
TA-W-36,763;  6-  A;  American  Power 

Conversion,  West  Kingston,  RI  and 

Fort  Meyers,  FL:  August,  1998. 
TA-W-36,706C:  Greenwood  Mills,  Inc., 

Mathews  Plant,  Greenwood,  SC: 

July  26,  1998. 
TA-W-36,725;  Corbin  LTD,  Ashland. 

KY:  August  2,  1998. 
TA-W-37,174;  Kellwood  Co.  Sportwear 

Div.,  Monticello,  MS:  November  13, 

1998. 
TA-W-36, 706;  JS-J  Flock  Products,  Inc., 

Easton,  PA:  August  4,  1998. 
TA-W-37,166;  Ashmore  Sportswear, 

Inc.,  Collinsville,  VA:  November  17, 

1998. 
TA-W-37,173:  Dyersburg  Corp.,  Alamac 

Knit  Fabrics,  Elizabethtown,  NC: 

December  2,  1998. 
TA-W-37,187;  Sun  Apparel  of  Texas, 

LTD,  Armour  Plant  Cutting  Room, 

El  Paso,  TX:  March  22,  1999. 
TA-W-36,794:  C  &  K  components.  Inc., 

Clayton,  NC:  August  23,  1998. 
TA-W-37,165;  Inlet  Drilling,  Kenai,  AK: 

December  1,  1998. 
TA-W-37,185:  Performance  Oilfield 

Service,  LLC,  Kilgore,  TX:  December 

2,  1998. 
TA-W-37,005:  Crowley  Garment 

Manufacturing  Co.,  Crowley,  LA: 

October  19,  1998. 
TA-W-36,9a7;  ITW  Paslode  White  River 

Plant,  Augusta,  AR:  October  7, 

1998. 
TA-W-37,124;  ARCO  Permian 

Headquarters  in  Midland,  TX  6- 

Operating  at  Various  Locations  in 

TX  and  Operating  in  The  Following 

Locations:  fal,  NM,  B;  Eunice,  NM, 

C;  Artesia,  NM,  D;  Near  Gardner, 

CO:  November  19,  1998. 
Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 


eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December 
1999  and  January  2000 

In  order  for  an  afHrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  wprkers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determination  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-03578;  Court  Metal 

Finishing,  Inc.,  Flint,  MI 
NAFTA-TAA-03574;  Bestform 

Intimates,  Johnstown,  PA 
NAFTA-TAA-03499;  Brockway  Mould, 

Inc.,  Brockport,  PA 
NAFTA-TAA-03496;  Blue  Falcon 

Forge,  Berwick,  PA 
NAFTA-TAA-03388;  Deer  Lodge 

Apparel,  Inc.,  Deer  Lodge,  TN 
NAFTA-TAA-03418;  F.G.  Montabert 

Compemy,  Midland  Park,  NJ 
NAFTA-TAA-03245;  Montana  Power 

Co.,  Colstrip  Project  Div.,  Colstrip, 

MT 
NAFTA-TAA-03471;  Topcraft 

Precision  Molders,  Inc., 

Warminster,  PA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-3415;  AMP,  Inc.,  A  Tyco 

International  Ltd  Co.,  Fiber  Optic 


Div.,  Larue  Facility,  Middletown, 
PA 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated 
from  employment. 

Afifirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-03615;  Tandycrafts.  Inc., 
Pinnacle  Art  &  Frame  Div.,  Van 
Nuys,  CA:  August  23,  1998. 

NAFTA-TAA-03601;  Ashmore 

Sportswear,  Inc.,  Collinsville,  VA: 
November  12, 1998. 

NAFTA-TAA-03572;  Red  Kap 

Industries,  A  Div.  of  VF  Workwear, 
Inc.,  Cookeville,  TN:  November  15, 
1998. 

NAFTA-TAA-03561;  Sony  Magnetic 
Products,  Inc.  of  America,  VHS 
Div.,  Dothan,  AL:  November  12, 
1998. 

NAFTA-TAA-03506;  Lucasvarity  PLC, 
Automotive  Div.,  Cincinnati,  OH: 
September  17,  1998. 

NAFTA-TAA-03595;  M.S.  Chambers  & 
Son,  Inc.,  Baltic,  CT:  November  29, 
1998. 

NAFTA-TAA-03603;  Lipton— Instant 
Tea  Can  Line,  Suffolk,  VA: 
November  23,  1998. 

NAFTA-TAA-03588;  Williams  Cutting 
Service,  Inc.,  Brownsville,  TX: 
November  16,  1998. 

NAFTA-TAA-03449;  General 

Instrument,  TNS  Div.,  Horsham, 
PA:  September  3,  1998. 

NAFTA-TAA-03582;  Weiser  Lock,  A 
Masco  Subsidiary,  Tucson,  AZ: 
November  19,  1998. 

NAFTA-TAA-03491:  Crowley  Garment 
Manufacturing  Co.,  Crowley,  LA: 
September  30,  1998. 

NAFTA-TAA-03555;  Everest  & 

Jennings,  Earth  City,  MO:  November 
10, 1998. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
1999  and  January  2000.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Construction 
Avenue,  N.W.,  Washington,  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 
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iled  1-13-00;  8:45  am] 


DEPARTMENT 


DP  LABOR 


Employment  ar  d  Training 
Administration 

Investigations  I  iegarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 


Petitions  hav( 
Secretary  of  Lah  o 
of  the  Trade  Ad 
are  identified  in 
notice.  Upon  refei 


been  filed  with  the 
r  under  Section  221(a) 
of  1974  ("the  Act")  and 
the  Appendix  to  this 
pt  of  these  petitions, 


the  Director  of  the  Office  of  Trade    >. 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  January  24,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  24,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  27th  day  of 
December,  i999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


APPENDEX— PETITIONS  INSTITUTED  ON  12/27/1999 


TA-W 


J  ubject  firm  (petitioners) 


Location 


Date  of 
petition 


Product(s) 


37,191 
37,192 
37,193 
37.194 

37,195 
37,196 
37,197 
37.198 
37,199 
37,200 
37,201 
37,202 
37,203 
37,204 
37,205 
37,206 
37,207 
37,208 
37,209 
37,210 
37,21 1 
37,212 

37,213 


Arctic  Ripe  Inspection  (Wkrs) 
West  C  sast  Forest  (Wkrs) 
Russell  Athletic  (Co.) 
Simonc^  Industries  (Wkrs) 


Vincem 

Littoni 

Kellwodd 

Seagull 

Sulzer 

Tower 


Dress,  Inc  (Wkrs)  

I  Shoe  Co  (Co.) 

Company  (Co.)  

Lighting  Products  (Wkrs)  . 

'umps  (Co.)  

Automotive  Ind.  (Wkrs) 

Drumm  )nd  Company,  Inc  (UMW) 

Jockey  Intemational  (Co.)  

Braun  1  hermoscan  (Wkrs)  

Genera  Electnc  Capital  (Wkrs)  .... 
Belmon:  Garment  Dyers  (Wkrs)  ... 

Tultex  ^'arn  Mfg.  (Co.)  

Tultex  Corporation  (Co.)  

Tultex  Corporation  (Co.) 

AGCO  Corporation  (USWA)  

Standaid  Products  (Wkrs)  

Masoniie  Corporation  (Co.)  

Young  venerations  (Co.)  


U.S.  Forest  Industries  (Wkrs) 


Prudhoe  Bay,  AK 

Arlington,  WA  

Columbia,  AL  

Newcomerstown, 

OH. 

Jermyn,  PA  

Littlestown,  PA  .... 
Calhoun  City,  MS 
Philadelphia,  PA  . 

Portland,  OR 

Detroit,  Ml  

Birmingham,  AL  .. 

Carlisle,  KY 

San  Diego,  CA  ... 

Brookfield,  Wl  

Reading,  PA  

Roxboro,  NC 

Roanoke,  VA  

South  Boston,  VA 
Coldwater,  OH  .... 

Gaylord,  Ml  

Pilot  Rock,  OR  .... 
Hendersonville, 

NC. 
White  City.  OR  ... 


10/15/1999 
12/16/1999 
12/10/1999 
12/02/1999 

12/10/1999 
12/13/1999 
12/06/1999 
12/06/1999 
12/07/1999 
12/06/1999 
12/10/1999 
11/29/1999 
12/10/1999 
12/09/1999 
12/12/1999 
12/10/1999 
12/09/1999 
12/16/1999 
12/16/1999 
12/09/1999 
12/21/1999 
12/09/1999 

11/27/1999 


Pipe  Inspection  for  Oil,  Gas  Production. 

Raw  Lumber. 

Knit  Apparel. 

Metal  and  Wood  Working  Files. 

Ladies'  Dresses. 

Baby  Shoes. 

Men's  and  Women's  Jeans  and  Pants. 

Electrical  Lighting  Fixtures. 

Pumps. 

Stamping  Dies. 

Coal  Mining  for  Electricity. 

Underwear. 

Medical  Infrared  Thermometers. 

Service  Support. 

Dyeing  of  Garments. 

Yarn. 

Fleece  Activewear. 

Fleece  Activewear. 

Agriculture  Tractors. 

Rubber  and  Metal  Seals  &  Trim. 

Fiberboard. 

Infant  &  Junior  Dresses  &  Sportwear. 

Veener  and  Plywood. 


[FR  Dor.  00-939  Filed  1-13-00:  8:45  am) 
BILUNG  CODE  4510-3  MM 


DEPARTMENT  ( )F  LABOR 

Employment  anid  Training 
Administration 


[TA-W-35,434] 

Salter  Atlas,  Hoiiston 
Revised  Determ  ination 


The  United  Stfates 
International  Tri  id 
Department's  motion 
remand  to  condi  ict 


,  Texas;  Notice  of 
on  Remand 


Court  of 
e  accepted  the 
for  voluntary 
further  investigation 


in  its  negative  determination  in  Former 
Employees  of  Baker  Hughes  v.  Alexis 
Herman,  U.S.  Secretary  of  Labor,  No. 
99-07-00438.  As  a  result  of  the  new 
investigation,  the  Department  is  now      ■' 
certifying  the  workers  of  Baker  Atlas, 
Houston,  Texas  as  eligible  to  apply  for 
worker  adjustment  assistance  under 
Section  223  of  the  Trade  Act. 

The  February  24,  1999,  denial  of  TAA 
for  workers  of  the  subject  firm  was 
based  on  the  finding  that  criterion  (3)  of 
the  group  eligibility  requirements  of 
Section  222  of  the  Trade  Act  was  not 
met.  Workers  at  the  subject  firm 
headquarters  and  oil  equipment 
production  facility  in  Houston  were 


denied  because  imports  of  oilfield 
equipment  did  not  contribute  to  worker 
separations. 

New  investigation  findings  show  that 
the  headquarters  staff  including  those 
workers  producing  oilfield  equipment 
are  directly  in  support  of  the  subject 
firm's  exploration  and  production  of 
crude  oil  and  natural  gas. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  contributed  importantly  to  the 
decline  in  sales  or  production  and  to  the 
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total  or  partial  separation  of  workers  at 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workers  of  Baker  Atlas,  Houston, 
Texas,  who  become  totally  or  partially 
separated  from  employment  on  or  aftfer 
November  30, 1997  through  two  years  from 
the  date  of  this  issuance,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  4th  day  of 
January  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-940  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Empfoyment  and  Training 
Administration 

rTA-W-36,568] 

The  Boeing  Company,  Long  Beach, 
California;  Notice  of  Affirmative 
Deterniination  Regarding  Application 
for  Reconsideration 

By  letter  of  November  18, 1999,  the 
UAW  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-36,568.  The  denial 
notice  was  signed  on  October  20,  1999 
and  published  in  the  Federal  Register 
on  November  4,  1999  (64  FR  60230). 

The  Department  has  determined  that 
the  petition  investigation  warrants 
further  examination  of  customer 
purchasing  patterns  of  commercial 
aircraft. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  6th  day  of 
January  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-943  Filed  1-13-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,  824] 

Crouse-Hlnds  Division  of  Cooper 
Industries  Syracuse,  New  York;  Notice 
of  Revised  Determination  on 
Reconsideration 

On  December  2,  1999,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  December  23, 1999  (64  FR 
72101). 

The  Department  initially  denied  TAA 
to  workers  of  Crouse-Hinds  Division  of 
Cooper  Industries,  Syracuse,  New  York, 
producing  EMT  electrical  fittings 
because  none  of  the  worker  group 
eligibility  requirements  of  Section  222 
of  the  Trade  Act  of  1974,  as  amended, 
were  met. 

On  reconsideration,  the  subject  firm 
provided  additional  information  on 
imports  of  EMT  electrical  fittings. 
Findings  on  reconsideration  show  that 
the  subject  firm  increased  their  reliance 
on  imports  of  EMT  electrical  fittings. 
The  petitioners.  International 
Brotherhood  of  Electrical  Workers 
(IBEW).  Local  2084,  have  provided 
additional  information  showing  that 
there  is  a  threat  of  worker  separations  at 
the  subject  plant  in  Sjrracuse,  New  York. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
EMT  electriccd  fittings,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Crouse-Hinds 
Division  of  Cooper  Industries.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  Crouse-Hinds  Division  of 
Cooper  Industries,  Syracuse,  New  York, 
engaged  in  employment  related  to  the 
production  of  EMT  electrical  fittings,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  1.  1998 
through  two  years  from  the  date  of  this 
issuance,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  in  Washington,  DC  this  4th  day  of 
January  2000. 
Grant  0.  Beale. 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-941  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  4510-30-M 


U.S.  DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,775J 

Hart  Metals,  incorporated,  Tamaqua, 
Pennsylvania;  Notice  of  Negative 
Determination  on  Reopening 

By  letter  of  November  2, 1999,  the 
United  Steelworkers  of  America 
(USWA),  Local  #4182,  submitted 
information  regarding  the  Department's 
denial  of  eligibility  of  workers  of  Hart 
Metals,  Incorporated,  Tamaqua, 
Pennsylvania  to  apply  for  worker 
adjustment  assistance.  The  denial  notice 
was  signed  on  October  6,  1999  and 
published  in  the  Federal  Register  on 
November  4,  1999  (64  FR  60230).  The 
letter  submitted  by  the  USWA 
warranted  reexamination  of  the 
Department's  findings  in  this  case. 

The  petition  was  filed  on  behalf  of 
workers  at  the  subject  firm  producing 
magnesium  powders.  The  Department's 
investigation  concentrated  on  the 
production  of  those  articles  from  which 
the  workers  were  separated  from 
employment,  specifically  atomized 
magnesium  powders. 

Tne  Department's  initial  investigation 
regarding  atomized  magnesium  powders 
concluded  that  sales,  production  and 
employment  at  the  plant  declined 
during  the  relevant  time  period.  None  of 
the  subject  firm  customers  were 
replacing  purchases  of  atomized 
managesium  powders  fi-om  Hart  Metals 
with  import  purchases  of  like  or  directly 
competitive  articles. 

The  USWA  asserts  that  the  workers 
also  were  engaged  in  the  production  of 
ground  magnesium  powders.  One  of  the 
grinding  machines  was  shifted  to 
Canada  to  produce  ground  magnesium 
powder.  The  powder  is  then  returned  to 
the  United  States  to  be  used  in  de- 
sulpherization  processes  in  steel  mills. 

On  reinvestigation,  the  Department 
learned  that  the  workers  are  not 
separately  identifiable  by  product  line. 

As  indicated  in  the  Department's 
initial  investigation,  the  quantity  of 
production  of  atomized  magnesiiun 
powders  declined  from  January  through 
June  1999  compared  to  the  same  1998 
time  period.  The  customer  survey  was 
for  those  customers  reducing  purchases 
of  atomized  magnesium  powders.  Total 
sales  and  production  of  other  articles 
produced  at  the  plant,  ground 
magnesium  granules  and  powders  and 
desulfurization  agents  increased  from 
1997  to  1998  and  in  January  through 
August  1999  compared  to  January 
through  August  1998.  Therefore, 
criterion  (2)  of  Section  222  of  the  worker 
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group  eligibility  requirements  has  not 
been  met. 


iig 


The  USWA 
shifted  a  grindi 
produce  grounc 
Company  impo  rt: 
powder  increas  3d 
months  of  1999 
however,  accoiinted 
percentage  of 
production  and]  sales 

Conclusion 


s  ates  that  the  company 
machine  to  Canada  to 
magnesium  powder, 
s  of  ground  magnesium 

in  the  first  eight 
The  company  imports, 
for  a  small 
■  tlie  plant's  total 


After  careful 
reopening,  I  affirm 
negative 

apply  for  worke  r 
for  workers  and 
Metals,  Tamaqi  a 

Signed  in  Wash  i 
January  2000. 
Grant  D.  Beale, 

Program  Manage, 
Adjustment  Assistance. 
[FR  Doc.  00-946 

aiLUNG  CODE  4510-iO-M 


eview  of  the  facts  on 
the  original  notice  of 
detemiination  of  eligibility  to 
adjustment  assistance 
former  workers  of  Hart 
,  Pennsylvania. 

ington,  D.C.  this  7th  day  of 


Off  ice  of  Trade 

\nce. 

led  1-13-00;  8:45  am] 


DEPARTMENT 


OF  LABOR 
Training 


and 


Employment 
Administration 

ITA-W-35,  989) 


LeToumeau,  incorporated;  Longview, 
Texas;  Dismissal  of  Application  for 
Reconsideratioh 


2) 


Pursuant  to 
application  for 
reconsideration 
Director  of  the 
Adjustment 
the  LeTourneau 
Longview,  Texa  > 
contained  no 
information  which 
importantly  on 
determination, 
the  application 


CFR  90.18(C)  an 
administrative 
was  filed  with  the 
(pffice  of  Trade 

for  workers  at 
Incorporated, 
.  The  application 
V  substantial 

would  bear 
he  Department's 
herefore,  dismissal  of 
vas  issued. 


Ass  istance : 


TA-W-35,  989 

Longview.  Tejcas 

Signed  at  Wash 
January,  2000. 
Grant  D.  Beale, 

Program  Manager 
Adjustment 
[FR  Doc.  00-947 


f  Assis\  ance 


BILUNO  CODE  4510-2  MM 


Li  Toumeau,  Incorporated 
(January  5.  2000) 

ngton,  EXi;  this  7th  day  of 


Office  of  Trade 
mce. 
fliled  1-13-00;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,869] 

Lone  Star  Steel  Company  Including 
Worlcers  of  Martin  Marietta  Logan  and 
Whaiey  Company  Lone  Star,  Texas; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
September  2,  1998,  applicable  to  all 
workers  of  Lone  Star  Steel  Company, 
located  in  Lone  Star,  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  September  28,  1998  (63  FR  51605). 

At  the  request  of  the  Company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  Logan  and 
Whaiey  Company,  Lone  Star,  Texas.  The 
workers  provide  maintenance  and 
operating  supplies  as  well  as  material 
management  services  to  support  the 
production  of  steel  slabs  at  Lone  Star 
Steel  Company,  Lone  Star,  Texas. 
Worker  separations  occurred  at  Logan 
and  Whaiey  Company  as  a  result  of 
worker  separations  at  Lone  Star  Steel 
Company. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  Logan 
and  Whaiey  Company,  Lone  Star,  Texas 
who  were  engaged  in  employment 
related  to  the  production  of  steel  slabs 
at  Lone  Star  Steel  Company,  Lone  Star, 
Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lone  Star  Steel  Company  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-34,869  is  hereby  issued  as 
follows: 

"All  workers  of  Lone  Star  Company,  Lone 
Star,  Texas  engaged  in  employment  related  to 
the  production  of  steel  slabs  and  all  workers 
of  Martin  Marietta  and  Logan  and  Whaiey 
Company,  Lone  Star,  Texas  engaged  in 
employment  related  to  support  and 
maintenance  services  for  the  production  of 
steel  slabs  for  Lone  Star  Steel  Company,  Lone 
Star,  Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  6,  1997  through  September  2,  2000 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington.  DC  this  27th  day  of 
December,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-944  Filed  1-13-00;  8:45  am] 
BILUIMS  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,745] 

Muslcln  Leisure  Products,  Inc.,  Wilkes- 
Barre,  Pennsylvania;  Notice  of  Revised 
Determination  on  Reconsideration    - 

By  letter  of  October  18, 1999,  the 
International  Union  of  Electronic, 
Electrical,  Salaried,  Machine,  and 
Furniture  Workers,  AFL-CIO,  requested 
administrative  reconsideration  of  the 
Department's  denial  of  eligibility  for 
workers  and  former  workers  of  the 
subject  firm  to  apply  for  Trade 
Adjustment  Assistance  (TAA). 

On  September  2,  1999,  the  workers  of 
the  subject  firm  producing  above  ground 
swimming  pools,  liners,  filters  and 
accessories  and  parts  were  denied  TAA 
because  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974, 
as  amended,  was  not  met.  The  notice 
was  published  in  the  Federal  Register 
on  October  14,  1999  (64  FR  77750). 

The  company  presented  new  evidence 
regarding  increasing  imports  of  pool 
components  ft'om  foreign  sources  during 
the  relevant  time  period.  The  company 
will  increase  its  reliance  on  imports  of 
articles  like  or  directly  competitive  with 
.those  that  were  produced  at  the  Wilkes- 
Barre  plant. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Muskin 
Leisure  Products,  Inc.,  Wilkes-Barre, 
Pennsylvania,  were  adversely  affected 
by  increase  imports  of  articles  like  or 
directly  competitive  with  those 
produced  at  the  subject  firm. 

"All  workers  of  Muskin  Leisure  Products, 
Inc.,  Wilkes-Barre,  Pennsylvania,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  13,  1998 
through  two  years  from  the  date  of  this 
issuance  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 
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Signed  at  Washington,  DC  this  7th  day  of 
January  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-942  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3372] 

MUSKIN  LEISURE  PRODUCTS,  INC. 
Wllkes-Barre,  Pennsylvania;  Notice  of 
Revised  Determination  on 
Reconsideration 

By  letter  of  October  18, 1999,  the 
International  Union  of  Electronic, 
Electrical,  Salaried,  Machine,  and 
Furniture  Workers,  AFL-CIO,  requested 
administrative  reconsideration  of  the 
Department's  denied  of  eligibility  for 
workers  and  former  workers  of  the 
subject  firm  to  apply  for  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA). 

On  September  2,  1999,  the  workers  of 
the  subject  firm  producing  above  ground 
swimming  pools,  liners,  filters  and 
accessories  and  parts  were  denied 
NAFTA-TAA  based  on  the  finding  that 
criteria  (3)  and  (4)  of  paragraph  (a)(1)  of 
Section  250  of  the  Trade  Act  of  1974,  as 
amended,  were  not  met.  The  decline  in 
employment  was  attributed  to  the 
company  sourcing  a  portion  of  plant 
production  to  domestic  and  foreign 
soiu-ces.  Pool  components  soiu^ed  to 
Canada  were  relatively  low  in  relation 
to  total  plant  production.  There  was  no 
shift  in  production  from  WiUces-Barre, 
Pennsylvania  to  Canada.  The  notice  was 
published  in  the  Federal  Register  on 
October  14,  1999  (64  FR  77752). 

The  company  presented  new  evidence 
regarding  increasing  imports  of  pool 
components  firom  Canada  during  the 
relevant  time  period.  The  company  will 
continue  to  increase  its  reliance  on 
imports  of  articles  from  Canada  and 
other  foreign  sources  like  or  directly 
competitive  with  those  that  were 
produced  at  the  Wilkes-Barre  plant. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  from  Canada  like  or  directly 
competitive  with  those  produced  by 
workers  of  Muskin  Leisure  Products, 
Inc.,  Wilkes-Barre,  Pennsylvania, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 


or  partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

"All  workers  of  Muskin  Leisure  Products, 
Inc.,  Wilkes-Barre,  Pennsylvania,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  13, 1998 
through  two  years  from  the  date  of  the 
certification,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 

Signed  in  Washington,  DC  this  7th  day  of 
January  2000. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-938  Filed  1-13-00;  8:45  am] 

BUUNG  CODE  4510-30-41 


DEPARTMENT  OF  LABOR 

Employment  Standards  * 

Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appficable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  soiu-ces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1,   . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  vmtten  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  wiih  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubUshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  TJnder  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decision 
being  modified. 

Volume  I 

None.  °^ 
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Volume  II 

None 

Volume  in 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  VII 

None 

General  Wage 
Publication 


)etermination 


General  wagf 
under  the  Davi  i 
including  thos( 
found  in  the 
(GPO)  documeit 
Determinations 
Bacon  and  Relied 
publication  is 
Regional  Govei^iment 
Libraries  and 
Government 
the  country. 

The  general 
issued  under 
related  Acts  ar« 
by  subscription 
Bulletin  Board 
Technical  Infoi  mat 
the  U.S.  Depart  ment 
800-363-2068 


determinations  issued 
■Bacon  and  related  Acts, 
noted  above,  may  be 
G<|vemment  Printing  Office 
entitled  "General  Wage 
Issued  Under  The  Davis- 
Acts."  This 
Mailable  at  each  of  the  50 
Depository 
of  the  1,400 
Depository  Libraries  across 


n  any 


tie 


\  i^age  determinations 
Davis-Bacon  and 
available  electronically 
to  the  FedWorld 
System  of  the  National 
ion  Service  (NTIS)  of 
of  Commerce  at  1- 


Hard-copy  si  bscript 
purchased  fron 
Documents,  U 
Office,  Washing 
512-1800. 


ion  may  be 
:  Superintendent  of 
Govenmient  Printing 
on,  D.C.  20402,  (202) 


When  orderii  ig  hard-copy 


subscription{s) 


be  sure  to  specify  the 


State(s)  or  intej  est,  since  subscriptions 


may  be  orderec 
seven  separate 


for  any  or  all  of  the 
/olumes,  arranged  by 


State.  Subscrip  ions  include  an  annual 


edition  (issued 
which  includes 
determinations 


in  January  or  February) 
all  current  general  wage 
for  the  States  covered  by 
each  volume,  itiroughout  the  remainder 
of  the  year,  regi  ilar  weekly  updates  are 
distributed  to  s  abscribers. 

Signed  at  Was!  ington,  D.C.  this  6th  day  of 
January  2000. 

Carl  J.  Poieskey, 

Chief,  Branch  of 
Determinations. 
[FRDoc.  00-717 

BILLING  CODE  4510-  27-M 


oft  Construction  Wage 
'  Filed  1-13-00:  8:45  am] 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-90] 

SGS  U.S.  Testing  Company,  Inc., 
Application  for  Expansion  of 
Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  armounces  the 
application  of  SGS  U.S.  Testing 
Company,  Inc.  (SGSUS),  for  expansion 
of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding.  This 
preliminary  finding  does  not  constitute 
an  interim  or  temporary  approval  of  this 
application. 

DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  March  14,  2000. 
ADDRESS:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  N3653,  Washington,  DC 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program  at  the  above  address,  or 
phone  (202) 693-2110. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  SGS  US  Testing  Company, 
Inc.  (SGSUS),  has  applied  for  expansion 
of  its  current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL). 
The  expansion  request  by  SGSUS  covers 
the  use  of  additional  test  standards. 
SGSUS  has  also  requested  recognition  to 
use  additional  supplemental  programs. 
OSHA  recognizes  an  organization  as  an 
NRTL,  and  processes  applications 
related  to  such  recognitions,  following 
requirements  in  §  1910.7  of  Title  29, 
Code  of  Federal  Regulations  (29  CFR 
1910.7).  Appendix  A  to  this  section 
requires  that  OSHA  publish  this  public 
notice  of  the  preliminary  finding  on  an 
application. 

The  most  recent  notice  published  by 
OSHA  for  the  SGSUS  recognition 
covered  a  correction  of  recognition  (63 
FR  69683,  December  17,  1998).  The 
correction  pertained  to  the  renewal  and 
expansion  of  the  SGSUS  recognition. 


which  OSHA  announced  on  May  19, 
1998  (63  FR  27598)  and  granted  on 
August  28,  1998  (63  FR  46084).  In  these 
notices,  OSHA  had  imposed  certain 
conditions  on  SGSUS,  which  we  repeat 
in  this  notice  emd  will  include  in  any 
final  notice  on  this  expansion  request. 

The  current  address  of  the  SGSUS 
facilities  (sites)  recognized  by  OSHA 
are:  SGS  U.S.  Testing  Company  Inc.,  291 
Fairfield  Avenue,  Fairfield,  New  Jersey 
07004,  SGS  U.S.  Testing  Company  Inc., 
5555  Telegraph  Road,  Los  Angeles, 
California  90040. 

General  Background  on  the  Application 

SGSUS  has  submitted  a  request,  dated 
August  9,  1999  (see  Exhibit  14),  to 
expand  its  recognition  as  an  NRTL  for 
the  four  (4)  additional  test  standards 
listed  below.  In  this  letter,  the  NRTL 
also  included  a  request  for  recognition 
to  use  the  two  (2)  additional 
supplemental  programs  also  listed 
below. 

Test  Standards 

SGSUS  seeks  recognition  for  testing 
and  certification  of  products  to 
demonstrate  compliance  to  the  4  test 
standards  listed  below  and  OSHA  has 
determined  the  standards  are 
appropriate,  as  prescribed  by  29  CFR 
1910.7(c).  As  is  the  case  for  any  NRTL, 
the  SGSUS  recognition  for  a  particular 
test  standard  is  further  limited  to 
equipment  or  materials  (i.e.,  products) 
for  which  OSHA  standards  require  third 
party  testing  and  certification  before  use 
in  the  workplace.  As  a  result,  OSHA's 
recognition  of  an  NRTL  for  a  test 
standard  excludes  any  product(s), 
falling  within  the  scope  of  the  test 
standard,  for  which  OSHA  has  no  such 
requirements.  In  addition,  testing  or 
certification  to  these  standards  will  be 
limited  to  those  sites  that  have  the 
proper  capability  and  programs.  In  fact, 
this  limitation  applies  to  all  test 
standards  for  which  SGSUS  is  currently 
recognized.  This  treatment  is  consistent 
with  the  recognition  that  OSHA  has 
granted  to  other  NRTLs  that  operate  or 
utilize  multiple  sites. 

ANSI/UL  696  Electric  Toys 
ANSI/UL  697  Toy  Transformers 
ANSI/UL  1310  Class  2  Power  Units 
ANSI/UL  6500  Audio/Visual  and  Musical 
Instrument  Apparatus  for  Household, 
Commercial,  and  Similar  General  Use 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

Programs  and  Procedures 

SGSUS  also  seeks  to  use  the 
supplemental  programs  listed  below, 
based  upon  the  criteria  detailed  in  the 
March  9,  1995  Federal  Register  notice 
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(60  FR  12980,  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
(called  supplemental  programs)  an 
NRTL  may  use  to  control  and  audit,  but 
not  actually  to  generate,  the  data  relied 
upon  for  product  certification.  An 
NRTL's  initial  recognition  will  always 
include  the  first  or  basic  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
by  the  NRTL  that  will  certify  the 
product.  SGSUS  has  already  received 
recognition  for  two  of  the  supplemental 
programs,  and  the  on-site  review  report 
indicates  that  SGSUS  appears  to  meet 
the  criteria  for  use  of  the  following 
supplemental  programs  for  which  it  has 
applied: 

Program  3:  Acceptance  of  product 
evaluations  Crom  independent  organizations, 
other  than  NRTLs. 

Program  9:  Acceptance  of  services  other 
than  testing  or  evaluation  performed  by 
subcontractors  or  agents. 

OSHA  developed  the  program 
descriptions  to  limit  how  an  NRTL  may 
perform  certain  aspects  of  its  work  and 
to  permit  the  activities  covered  under  a 
program  only  when  the  NRTL  meets 
certain  criteria,  hi  this  sense,  they  are 
special  conditions  that  the  Agency 
places  on  an  NRTL's  recognition.  OSHA 
does  not  consider  these  programs  in 
determining  whether  an  NRTL  meets 
the  requirements  for  recognition  imder 
29  CFR  1910.7.  However,  OSHA  does 
treat  these  programs  as  one  of  the  three 
elements  that  defines  an  NRTL's  scope 
of  recognition. 

Conditions — Use  of  Programs 

As  previously  mentioned,  OSHA 
included  certain  conditions  in  the 
Federal  Register  notice  for  the  renewal 
of  the  SGSUS  recognition,  published  on 
August  28,  1998  (63  FR  46084).  The 
conditions  applied  to  the  recognition  to 
use  the  additional  programs  listed  in 
that  notice,  and  also  apply  to  the  . 
programs  listed  in  this  ciurent  notice  of 
our  preliminary  finding.  These 
conditions  are  in  addition  to  the 
requirements  detailed  in  the  previously 
cited  March  9,  1995  Federal  Register: 

a.  SGS  U.S.  Testing  Company,  Inc., 
Fairfield,  New  Jersey,  will  review  and 
approve  the  qualifications  of  all  external 
organizations  prior  to  SGS  U.S.  Testing 
Company,  Inc.,  accepting  test  data  from  these 
organizations. 

b.  SGS  U.S.  Testing  Company,  Inc., 
Fairfield.  New  Jersey,  will  review  and 
approve  the  qualifications  of  all  external 
organizations  prior  to  SGS  U.S.  Testing 
Company,  Inc.,  using  a  site  of  any  of  these 
organizations  for  witnessed  test  data. 


Preliminary  Finding  on  the  Application 

SGSUS  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  connection  with  the 
request,  OSHA  performed  an  on-site 
review  of  the  SGSUS  facility  in 
Fairfield,  New  Jersey,  on  June  7-8,  1999. 
Discrepancies  noted  by  the  assessor 
during  the  on-site  review  were 
addressed  by  SGSUS  following  the  on- 
site  evaluation  and  are  factored  into  the 
recommendation  in  the  on-site  review 
report  (see  Exhibit  15). 

Following  a  review  of  the  application 
file,  the  on-site  review  report,  and  other 
pertinent  documents,  the  NRTL  Program 
staff  has  concluded  that  OSHA  can 
grant,  to  the  SGS  U.S.  Testing  Company, 
Inc.,  facilities,  listed  above,  the 
expansion  of  recognition  to  use  the 
additional  four  (4)  test  standards,  also 
listed  above,  with  the  limitations  to  be 
applied  as  noted.  The  staff  also  grants 
use  of  the  two  (2)  supplemental 
programs,  subject  to  the  above 
conditions.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 

Based  upon  the  reconmiendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the  SGS 
U.S.  Testing  Company,  Inc.,  facilities 
listed  above  can  meet  the  recognition 
requirements,  as  prescribed  by  29  CFR 
1910.7,  for  the  expansion  of  recognition, 
subject  to  the  above  limitations  and 
conditions.  This  preliminary  finding 
does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  SGSUS 
has  met  the  requirements  of  29  CFR 
1910.7  for  the  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory.  Your  comment 
should  consist  of  pertinent  written 
documents  and  exhibits.  To  consider  it, 
OSHA  must  receive  the  comment  at  the 
address  provided  above  (see  ADDRESS), 
no  later  than  the  last  date  for  comments 
(see  DATES  above).  You  may  obtain  or 
review  copies  of  the  SGSUS  request,  the 
on-site  review  report,  and  all  submitted 
conmients,  as  received,  by  contacting 
the  Docket  Office,  Room  N2625, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTI^2-90,  the 
permanent  record  of  public  information 
on  the  SGSUS  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  the  SGSUS  expansion  request.  The 
Assistant  Secretary  will  make  the  final 


decision  on  granting  the  expansion  and, 
in  making  this  decision,  may  undertake 
other  proceedings  prescribed  in 
Appendix  A  to  29  CFR  1910.7.  OSHA 
will  publish  a  public  notice  of  this  final 
decision  in  the  Federal  Register. 

Signed  at  Washington,  IXl,  this  5th  day  of 
January,  2000. 
Charles  N.  Jefifress, 
Assistant  Secretary. 
[FR  Doc.  00-916  Filed  1-13-00;  8:45  am] 

BtLUNG  CODE  4S10-2»-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  2000-1  CARP] 

Copyright  AriDitration  Royalty  Panel*; 
List  of  Arbitrators 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Publication  of  the  2000-2001 

CARP  arbitrator  list. 

summary:  The  Copyright  Office  is 
publishing  the  list  of  arbitrators  eligible 
for  service  on  a  Copyright  Arbitration 
Royalty  Panel  ("CARP")  during  2000 
and  2001.  This  list  will  be  used  to  select 
the  arbitrators  who  will  serve  on  panels 
initiated  in  2000  and  2001  for 
determining  the  distribution  of  royalty 
fees  or  the  adjustment  of  royalty  rates. 
EFFECTIVE  DATE:  January  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney-Advisor, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 
SUPPLEMENTARY  INFORMATION: 

Background 

For  royalty  rate  adjustments  and 
distributions  that  are  in  controversy,  the 
Copyright  Act  requires  the  selection  of 
a  Copyright  Arbitration  Royalty  Panel 
("CARP")  consisting  of  three  arbitrators 
from  "lists  provided  by  professional 
arbitration  associations."  See  17  U.S.C. 
802(b).  The  Librarian  of  Congress  selects 
two  of  the  arbitrators  for  a  CARP  from 
a  list  of  nominated  arbitrators;  those 
selected  then  choose  a  thud  arbitrator  to 
serve  as  chairperson  of  the  panel.  If  the 
two  arbitrators  cannot  agree,  the 
Librarian  is  instructed  to  select  the  third 
arbitrator. 

On  December  7,  1994,  the  Copyright 
Office  issued  final  regulations 
implementing  the  CARP  selection 
process.  59  FR  63025  (December  7, 
1994).  Subsequently,  these  rules  were 
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amended  to  pi  svide  for  the  generation 
of  a  new  list  o  nominees  biannually.  61 
PR  63715  (December  2.  1996).  Section 
251.3(a)  of  the  regulations  allows  any 
professional  ai  jitration  association  or 
organization  tc  nominate  qualified 
individuals,  as  described  in  §  251.5,  to 
serve  as  arbitri  tors  on  a  CARP.  The 
regulations  rec  uire  that  the  submitting 
arbitration  ass  iciation  supply  the 
following  infoi  mation  for  each  person: 

(1)  The  full  name,  address,  and 
telephone  nun  ber  of  the  person. 

(2)  The  curr«  nt  position  and  name  of 
the  person's,  er  iployer,  if  any,  along 
with  a  brief  su  nmary  of  the  person's 
employment  h  story,  including  areas  of 
expertise,  and,  if  available,  a  description 
of  the  general  i  lature  of  clients 
represented  an  i  the  types  of 
proceedings  in  which  the  person 
represented  cli  ents. 

(3)  A  brief  d(  scription  of  the 
educational  ba  :kground  of  the  person, 
including  teac  ling  positions  and 
membership  ir  professional 
associations,  ii  any. 

(4)  A  statemi  nt  of  the  facts  and 
information  w  lich  qualify  the  person  to 
serve  as  an  arb  trator  under  §  251.5. 

(5)  A  descrif  tion  or  schedule 
detailing  fees  f  roposed  to  be  charged  by 
the  person  for  i  ;ervice  on  a  CARP. 

(6)  Any  othe  ■  information  which  the 
professional  ar  litration  association  or 
organization  m  ay  consider  relevant.  37 
CFR  251.3(a). 

Section  251.  t(b)  of  the  regulations 
requires  the  Cc  pyright  Office  to  publish 
a  list  of  qualifii  td  persons  and  mandates 
that  this  list  ra  ist  include  between  30 
and  75  names  ( >f  persons  who  were 
nominated  froi  i  at  least  three  arbitration 
associations.  T  le  newly  comprised  list 
of  arbitrators  m  ill  be  in  effect  until  the 
end  of  the  200    calendar  year,  and  any 
arbitrator  selec  ted  for  a  CARP  during 
2000  and  2001  will  come  from  this  list. 
The  list  includ  3s  the  name  of  the 
nominee  and  t  le  nominating 
association. 

The  publicat  ion  of  today's  list 
satisfies  the  re<  uirement  of  37  CFR 
251.3.  The  infc  rmation  submitted  by  the 
arbitration  ass<  ciation  with  respect  to 
each  person  lis  ted  is  available  for 
copying  and  in  spection  at  the  Licensing 
Division  of  the  Copyright  Office.  Thus, 
for  example,  if  the  Librarian  is  required 
to  convene  a  C  \RP  in  2000  for  a  royalty 
fee  distributioi  ,  parties  to  that 
proceeding  ma^  review  that  information 
as  a  means  of  f  )rmulating  objections  to 
listed  arbitrato  "s  under  §  251.4.  The 
Licensing  Divi  lion  of  the  Copyright 
Office  is  located  in  the  Library  of 
Congress,  James  Madison  Building,  LM- 
458,  101  Independence  Avenue,  SE, 
Washington,  DC  20540. 


Deadline  for  Filing  Financial  Disclosure 
Statement 

Section  251.32(a)  of  the  CARP  rules 
provides  that,  within  45  days  of  their 
nomination,  each  nominee  must  "file 
with  the  Librarian  of  Congress  a 
confidential  financial  disclosure 
statement  as  provided  by  the  Library  of 
Congress."  The  Copyright  Office  sent 
financial  disclosure  statements  to  the 
nominating  associations,  with  specific 
instructions  for  completing  and  filing 
the  statement,  and  asked  each 
organization  to  distribute  the  forms  to 
its  nominees  for  the  CARP  arbitrator  list. 
The  Librarian  of  Congress  will  use  the 
financial  disclosure  form  to  determine 
what  financial  conflicts  of  interest,  if 
any,  may  preclude  the  nominee  from 
serving  as  an  arbitrator  in  a  CARP 
proceeding.  Unlike  information 
submitted  by  the  arbitration  associations 
under  §  251.3(a),  the  information 
contained  in  the  financial  disclosure 
statements  is  confidential  and  is  not 
available  to  the  public  or  to  the  parties 
to  the  proceeding.  Each  nominee  has 
filed  a  completed  financial  disclosiu"e 
form  with  the  Librarian  of  Congress. 

The  2000-2001  CARP  Arbitrator  List 

The  Honorable  James  M.  Bailey — 

Judicial  Dispute  Resolution,  Inc. 
William  F.  Baron,  Esq. — American 

Arbitration  Association 
The  Honorable  Tobias  G.  Barry — 

Judicial  Dispute  Resolution,  Inc. 
Marjory  G.  Basile,  Esq. — American 

Arbitration  Association 
Bernard  J.  Bonn  III,  Esq. — American 

Arbitration  Association 
Dorothy  K.  Campbell,  Esq. — American 

Arbitration  Association 
The  Honorable  Luis  A.  Cardenas — 

JAMS/Endispute 
Virginia  S.  Carson,  Esq. — American 

Arbitration  Association 
Terry  L.  Clark,  Esq. — American 

Arbitration  Association 
Jerry  Cohen,  Esq. — JAMS/Endispute 
John  W.  Cooley,  Esq. — Judicial  Dispute 

Resolution,  Inc. 
Mark  J.  Davis,  Esq. — American 

Arbitration  Association 
The  Honorable  Gino  L.  DiVito — Judicial 

Dispute  Resolution,  Inc. 
Edward  Dreyfus,  Esq. — American 

Arbitration  Association 
The  Honorable  Lenore  G.  Ehrig — 

American  Arbitration  Association 
The  Honorable  Jesse  Etelson — Attorney/ 

Client  Arbitration  Board,  The  District 

of  Columbia  Bar 
The  Honorable  John  B.  Farmakides — 

American  Arbitration  Association 
The  Honorable  Thomas  A.  Fortkort — 

American  Arbitration  Association 
The  Honorable  Charles  W.  Fowler — 

Arbitration  and  Mediation  Services 


William  D.  Friend,  Esq. — American 

Arbitration  Association 
David  Geronemus,  Esq. — JAMS/ 

Endispute 
The  Honorable  Michael  B.  Getty — 

JAMS/Endispute 
The  Honorable  Cornelia  Bright 

Gordon — Arbitration  and  Mediation 

Services 
The  Honorable  Elizabeth  E.  Granville — 

American  Arbitration  Association 
The  Honorable  Jerry  Grissom — JAMS/ 

Endispute 
The  Honorable  Jeffrey  S.  Gulin — 

Arbitration  and  Mediation  Services 
William  E.  Hartgering,  Esq. — JAMS/ 

Endispute 
Katherine  Hendricks,  Esq. — American 

Arbitration  Association 
Harold  Himmelman,  Esq. — JAMS/ 

Endispute 
The  Honorable  Louis  N.  HiuTvitz — 

Arbitration  and  Mediation  Services 
The  Honorable  Mel  R.  Jiganti— JAMS/ 

Endispute 
Sheldon  Kapustin,  Esq. — American 

Arbitration  Association 
Sheldon  Karon,  Esq. — American 

Arbitration  Association 
B.  Craig  Killough,  Esq. — American 

Arbitration  Association 
Lewis  Kurlantzick,  Esq. — American 

Arbitration  Association 
Christine  Lepera,  Esq. — American 

Arbitration  Association 
The  Honorable  Lewis  A.  London — 

Arbitration  and  Mediation  Services 
The  Honorable  Harlem  A.  Martin — 

JAMS/Endispute 
Gloria  Messinger,  Esq. — American 

Arbitration  Association 
The  Honorable  James  R.  Miller,  Jr. — 

JAMS/Endispute 
Cecilia  H.  Morgan,  Esq. — JAMS/ 

Endispute 
James  D.  Myers,  Esq. — American 

Arbitration  Association 
Cheryl  I.  Niro,  Esq. — Judicial  Dispute 

Resolution,  Inc. 
David  M.  Ostfeld,  Esq. — American 

Arbitration  Association 
Timothy  T.  Patula,  Esq. — American 

Arbitration  Association 
Gerald  F.  Phillips,  Esq. — American 

Arbitration  Association 
Alex  S.  Polsky,  Esq. — JAMS/Endispute 
Sol  Rosenthal,  Esq. — American 

Arbitration  Association 
Richard  H.  Sayler,  Esq. — American 

Arbitration  Association 
Peter  C.  Schaumber,  Esq. — Center  for 

Litigation  Alternatives 
The  Honorable  Philip  E.  Schwab — 

JAMS/Endispute 
The  Honorable  Seymour  Schwartz — 

JAMS/Endispute 
Vivien  B.  Shelanski,  Esq. — JAMS/ 

Endispute 
William  Stuart  Taylor,  Esq. — American 

Arbitration  Association 
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Eric  E.  Van  Loon,  Esq. — JAMS/ 

Endispute 
The  Honorable  Curtis  E.  von  Kann — 

JAMS/Endispute 
Frank  M.  Wentworth,  Jr.,  Esq. — 

American  Arbitration  Association 
The  Honorable  Ronald  P.  Wertheim— 

JAMS/Endispute 
Michael  D.  Young,  Esq.— JAMS/ 

Endispute 
Gregg  R.  Zegarelli,  Esq. — American 

Arbitration  Association 

Dated:  January  11,  2000. 
Davjd  O.  Carson, 

General  Counsel. 

(FR  Doc.  00-973  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  1410-33-P 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

United  States  Section;  Notice  of  intent 
To  Prepare  an  Environmental  impact 
Statement  for  the  Rio  Grande 
Rectification  Project  Ei  Paso  and 
Hudspeth  Counties,  Texas 

AGENCY:  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  advises  the  public 
that  pursuant  to  section  102(2){c)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended,  and 
dependent  on  aveiilability  of  funding, 
the  United  States  Section,  International 
Boimdary  and  Water  Commission 
(USIBWC)  proposes  to  gather 
information  necessary  to  analyze  and 
evaluate  the  impacts  of  a  River 
Management  Plan  by  the  USIBWC  on 
the  existing  Rio  Grande  Rectification 
Project  in  El  Paso  and  Hudspeth 
coimties,  Texas  and  prepare  an  EIS  to 
document  those  effects.  This  notice  is 
being  provided  as  required  by  the 
Memorandum  of  Understanding 
between  the  USIBWC  and  Southwest 
Environmental  Center,  dated  March  22, 
1999;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  1501.7); 
and  the  USIBWC's  Operational 
Procedures  for  Implementing  Section 
102  of  the  National  Environmental 
Policy  Act  of  1969,  published  iathe 
Federal  Register  September  2,  1981  (46 
FR  44083-44094)  to  obtain  suggestions 
and  information  from  other  agencies 
and  the  public  on  the  scope  of  issues  to 
be  addressed  in  the  EIS. 
DATES:  Written  comments  will  be 
accepted  for  an  indefinite  period  of  time 
from  the  date  of  this  notice  and 


continuing  until  receipt  of 
appropriation  funds  necessary  for 
completion  of  the  EIS.  Participation  by 
interested  federal,  state,  and  local 
agencies  as  well  as  other  interested 
organizations  and  the  general  public  is 
encouraged  diu-ing  this  indefinite 
scoping  period.  Public  comments  on  the 
scope  of  the  EIS,  reasonable  alternatives 
that  should  be  considered,  anticipated 
environmental  problems,  and  actions 
that  might  be  taken  to  address  them  are 
requested. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  will  be  accepted  following 
the  date  of  this  notice  by  Mr.  Douglas 
Echlin,  Environmental  Protection 
Specialist,  Environmental  Management 
Division,  USIBWC,  4171  North  Mesa 
Street.  C-310,  El  Paso,  Texas  79902. 
Telephone:  915/832-4741.  Facsimile: 
915/832^167.  E-mail: 
dougechlin@ibwc.state.gov. 
SUPPLEMENTARY  INFORMATION:  The 
USIBWC  proposes,  pending 
appropriation  of  funds,  to  gather 
information  necessary  for  the 
preparation  of  an  EIS  to  be  used  to 
determine  specific  options  for  the 
maintenance  of  the  Rio  Grande 
Rectification  Project  (Rectification 
Project)  that  could  be  implemented  to 
minimize,  consistent  with  the  law  and 
international  agreements,  the  impact  of 
project  maintenance  on  ecological  and 
environmental  resources  in  the  area  and 
to  optimize  the  safety  of  people  and 
property  through  flood  management. 
The  Rectification  Project  is  located 
along  the  Rio  Grande  in  El  Paso  and 
Hudspeth  counties,  Texas.  It  is  an 
international  project  that  provides  a 
means  of  stabilizing  the  international 
boundary  line  between  the  United 
States  and  Mexico  in  the  El  Paso-Juarez 
valley  and  also  provides  flood 
protection  to  urban,  suburban  and 
agricultural  lands  in  this  valley.  In  1927, 
the  International  Boundary  Commission 
(now  the  International  Boundary  and 
Water  Commission  or  IBWC), 
formulated  plans  for  the  rectification  of 
the  river  and  stabilization  of  the 
international  boundary  line  in  the  El 
Paso-Juarez  valley  to  serve  as  a  basis  for 
a  Convention  between  the  United  States 
and  Mexico  authorizing  the 
construction  of  necessary  works.  The 
initial  construction  on  the  Rectification 
Project  was  begun  in  March,  1934,  and 
completed  in  1938.  Subsequently,  in  the 
period  ft-om  1943  through  1950, 
supplemental  work  was  done  which 
consisted  of  raising  levees  upstream 
fi-om  Riverside  Canal  Heading,  revetting 
levees  opposite  arroyo  entrances, 
revetting  channel  banks,  and  levelling 
floodways. 


The  USIBWC  as  lead  agency  proposes 
to  collect  information  necessary  for  the 
preparation  of  an  EIS:  to  analyze  flood 
protection  measures  and  alternatives  to 
current  management,  including 
watershed-oriented  and  non-structiual 
alternatives  and  collaborative  measures 
with  other  agencies  and  landowners;  to 
determine  to  what  extent  project 
management  can  support  restoration  of 
native  riparian  ^d  aquatic  habitats,  as 
well  as  the  restoration  of  natiiral  fluvial 
processes  such  as  channel  meanders 
and  overbank  flooding.  The  EIS  will 
consider  a  range  of  alternatives, 
including  the  no  action  alternative, 
based  on  issues  and  concerns  associated 
with  the  project. 

The  EIS  will  identify,  describe,  and 
evaluate  the  existing  environmental, 
cultural,  sociological  and  economical, 
and  recreational  resources;  explain  the 
existing  international  flood  protection 
and  boundary  stabilization  project;  and 
evaluate  the  impacts  associated  with  the 
alternatives  under  consideration. 
Significant  issues  which  have  been 
identified  to  be  addressed  in  the  EIS 
include  but  are  not  limited  to  impacts 
to  water  resources,  water  quality, 
cultural  and  biological  resources, 
threatened  and  eddangered  species,  and 
recreation. 

The  USIBWC  seeks  funding  for  river 
levee  improvements  along  the 
international  boundary;  and  pending 
appropriation  of  funds,  proposed 
construction  activities  that  will  be 
studied  in  this  EIS  include 
rehabilitation  of  existing  levees,  channel 
improvements  such  as  widening  or 
armoring  with  riprap,  and  installation  of 
grade  control  structures.  Required  work 
consists  of  evaluating  the  integrity  of  the 
levee  system  by  conducting  a  series  of 
geotechnical  explorations  and  analysis 
to  identify  where  levee  rehabilitation  is 
required.  The  levee  rehabilitation  work 
involves  the  replacement  of  unstable 
reaches,  reconditioning  of  the  levee  side 
slopes,  levee  road  resurfacing,  and 
replacement  of  existing  structure  gates. 
The  levee  system  would  be  evaluated 
and  arrangements  worked  with  Mexico 
for  levee  rehabilitation  in  both  countries 
with  an  equal  distribution  of  costs.  The 
proposed  project  also  seeks  to  evaluate 
best  management  practices  regarding 
flood  control,  boundary  river 
preservation,  and  flood  plain 
management,  taking  into  account  the 
project  riparian  ecosystem.  In  addition, 
the  EIS  will  study  the  environmental 
effects  of  a  long-range  maintenance  plan 
that  will  be  developed. 

Coordination  with  the  United  States 
Fish  and  Wildlife  Service  will  ensure 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act  and  section  7  of  the 
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Endangered  Spec  i 
amended.  Cultur  il 


with 


requiren  lents 


tie 


reconnaissance 
be  coordinated 
Historic  Preserva 
federal  and  state 
will  also  be  cons 
compliance  with 
and  regulations 

The 
project  will  be 
with  the 

Regulations,  othe 
regulations,  and 
procedures  for 
regulations.  Whei  i 
copies  will  be 
state  agencies  an( 
parties  for 
with  the 
Agency  in 
1500-1508  and 
The  USIBWC 
of  funds  necessar^ 
Draft  EIS  will  be 
years  of  receipt  o 


es  Act  of  1973,  as 

resources 
r  the  project  area  will 

the  Texas  State 
ion  Officer.  Other 
igencies,  as  required, 
Ited  to  ensure 
federal  and  state  laws 


CO  mpli 


environme  ntal  review  of  this 

conducted  in  accordance 
of  NEPA,  CEQ 
appropriate  federal 
USIBWC 
iance  with  those 
the  EIS  is  completed, 
transmitted  to  federal  and 
other  interested 
comments.  It  will  be  filed 
Environ)  aental  Protection 
accord  ince  with  40  CFR  Parts 
USIBWC  procedures, 
estipiates,  pending  receipt 
for  completion,  the 
ompleted  within  three 
those  funds. 


Dated:  January  5.12000. 
William  A.  Wilcox,  Jr., 

Legal  Advisor. 
[FR  Doc.  00-900  Fi 

BILLING  CODE  4710-0>fe> 


id  1-13-00;  8:45  am] 


NATIONAL  CREdIT  UNION 
ADMINISTRATIO  4 


Notice  of  Chang« 
Meetings 


In  Subject  of 


/otei 


tie 


The  National 
Administration 
its  business  requi 
following  item  frc 
announced  open 
Register,  Vol.  65, 
Tuesday,  January 
for  Thursday 

4.  NCUA's 
Plan  and  Annual 

The  Board  v 
agency  business 
be  deleted  from 
that  no  earlier  an 
change  was  possi 

The  previously 

1.  Request  from 
Union  to  Convert 
Charter. 

2.  Request  from 
Credit  Union  for 
Membership 

3.  Request  from 
Union  to  Convert 
Chartered  Corpor  it 
a  National  Field 

4.  NCUA's 
Plan  and  Annual 

The  National 
Administration 


C  edit  Union 
Bpard  determined  that 
es  the  deletion  of  the 
m  the  previously 
neeting  (Federal 
No.  7,  page  1647, 
11, 2000) scheduled 
Janiiary  13,  2000. 
Results  Act"  Strategic 
erformance  Plan, 
unanimously  that 
requires  that  this  item 
opn^genda  and 
ouncement  of  this 
)le. 

announced  items  are: 
a  Federal  Credit 
to  a  Community 

a  Corporate  Federal 

National  Field  of 
Am^dment. 

a  Corporate  Credit 

to  a  Federally 

e  Credit  Union  with 

Membership. 
Re!  ults  Act"  Strategic 

Performance  Plan. 
C:  edit  Union 
B  )ard  also  determined 


cfl 


that  its  business  requires  the  deletion  of 
the  following  item  from  the  previously 
announced  closed  meeting. 

1.  Administrative  Action  under 
section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 
be  deleted  from  the  closed  agenda  and 
that  no  earlier  announcement  of  this 
change  was  possible. 

The  previously  announced  items  are: 

1.  Administrative  Action  under 
section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9){B). 

2.  Administrative  Action  under 
sections  206  and  208  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii)  and  (9){B). 

3.  Administrative  Actions  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Action  under  Part 
703  of  NCUA's  Rules  and  Regidations. 
Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

5.  One  (1)  Personnel  Action.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  (9){B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  00-1035  Filed  1-12-00;  11:38  am] 

BILUNG  CODE  7535-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(International  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  26,  2000.  The  panel  will  meet 
from  3  to  3:30  p.m.  via  teleconference 
from  room  704  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  1999,  these  sessions  will  be 


closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  and  Panel  Operations, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506,  or  call  202/682- 
5691. 

Dated:  January  10,  2000. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  00-917  Filed  1-13-00;  8:45  am] 

BILLING  CODE  7537-01-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
President's  Committee  on  the  Arts  and 
the  Humanities:  Meeting  XLVII 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  be  held  on  January 
28,  2000  from  9  a.m.  to  approximately 
12  p.m.  The  meeting  will  be  held  in  the 
Van  Buren  Room,  8th  Floor,  Department 
of  State,  Washington,  DC. 

The  Committee  meeting  will  begin  at 
9  a.m.  with  opening  remarks  by  Dr.  John 
Brademas,  Chairman  of  the  President's 
Committee,  and  Ms.  Evelyn  Lieberman, 
Undersecretary  for  Public  Diplomacy 
and  Public  Affairs,  Department  of  State. 
This  will  be  followed  by  special 
presentations  by:  Shirley  Brice  Heath, 
Author/Researcher,  Champions  of 
Change;  Whit  Alexander,  Chief  Noodler, 
Cranium;  and  Isaac  Colon  III,  Poet,  DC 
WritersCorps.  The  Committee  will  hear 
agency  presentations  from  Bill  Ivey, 
Chairman  of  the  National  Endowments 
for  the  Arts,  William  Ferris,  Chairman  of 
the  National  Endowment  for  the 
Humanities,  and  Beverly  Sheppard, 
Acting  Director  of  the  Institute  of 
Museum  and  Library  Services.  There 
will  also  be  Task  Force  Reports  on 
Education,  Oral  History,  and  Ethnic 
Diversity.  The  meeting  will  conclude 
with  remarks  by  Harriet  Mayor 
Fulbright,  Executive  Director  of  the 
President's  Committee. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
Institute  of  Museum  and  Libra|y 
Services  on  measures  to  encourage 
private  sector  support  for  the  nation's 
cultural  institutions  and  to  promote 
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public  imderstanding  of  the  arts  and  the 
humanities. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  Any  interested  persons 
may  attend  as  observers,  on  a  space 
available  basis,  but  seating  is  limited. 
Therefore,  for  this  meeting,  individuals 
wishing  to  attend  must  contact  Shavtm 
Wray  of  the  President's  Committee  in 
advance  at  (202)  682-5409  or  write  to 
the  Committee  at  11 00  Pennsylvania 
Avenue,  NW,  Suite  526,  Washington, 
DC  20506.  Further  information  with 
reference  to  this  meeting  can  also  be 
obtained  from  Mr.  Wray. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  Mr. 
Wray  through  the  Office  of 
AccessAbility,  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20506,  202/ 
682-5532,  TDY-TDD  202/682-5496,  at 
least  seven  (7)  days  prior  to  the  meeting. 

Dated:  January  10,  2000. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  00-918  Filed  1-13-00;  8:45  am) 

BUJJNG  CODE  7537-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  9:00  a.m.,  local  time  on 
Thursday,  January  20-21,  2000,  at  the 
Double  Tree  Hotel,  300  Canal  Street, 
New  Orleans,  Louisiana  70130 
concerning  Commercid  Drivers  License 
and  Medical  Certification.  For  more 
information,  contact  Barbara  Czech, 
NTSB  Office  of  Highway  Safety  at  (202) 
314-6169  or  Lauren  Peduzzi  and  Phil 
Frame,  NTSB  Office  of  Public  Affairs  at 
(202) 314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Carolyn  Dargan  on  202-314-6305  by 
Friday,  January  14,  2000. 

Dated:  January  11,  2000. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  00-926  Filed  1-13-00;  8:45  am] 

BiLUNQ  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
69  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee)  for  operation 
of  the  Nine  Mile  Point  Nuclear  Station, 
Unit  No.  2  (NMP2)  located  in  Scriba, 
Oswego  Coimty,  New  York. 

The  proposed  amendment  would 
revise  the  reactor  vessel  material 
coupon  withdrawal  schedule  specified 
in  Technical  Specifications  (TS)  Table 
4.4.6.1.3-1,  entitled  "Reactor  Vessel 
Material  Surveillance  Program — 
Withdrawal  Schedule."  The  current 
surveillance  schedule  requires  the 
withdrawal  of  capsule  number  1  at  10 
effective  full-power  years  (EFPY).  The 
revised  surveillance  schedule  requires 
the  withdrawal  of  capsule  nvunber  1  at 
8  EFPY.  The  existing  TS  4.0.2  requires 
each  surveillance  requirement  to  be 
performed  within  the  specified  time 
interval  with  a  maximum  allowable 
extension  not  to  exceed  25%  of  the 
siu^eillance  interval.  Thus,  the  revised 
surveillance  schedule,  together  with  the 
existing  TS  4.0.2,  will  require  the 
withdrawal  of  capsule  number  1 
between  8  EFPY  and  10  EFPY  (i.e., 
during  the  upcoming  refueling  outage 
Refueling  No.  7  (RF07),  estimated  at  8.7 
EFPY). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 


hazards  consideration,  which  is 
presented  below: 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  signiScant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(1)  The  proposed  change  revises  TS  Table 
4.4.6.1.3-1.  titled  "Reactor  Vessel  Material 
Surveillance  Program — Withdrawal 
Schedule."  The  current  reactor  vessel 
material  surveillance  program  schedules  the 
withdrawal  of  capsule  number  1  at  10  EFPY. 
The  revised  schedule  would  require 
withdrawal  of  capsule  number  1  at  8  EFFY. 
Removal  of  the  surveillance  capsule  in  RF07, 
for  testing  at  an  estimated  8.7  EFPY.  satisfies 
the  requirements  of  the  NMP2  surveillance 
program.  NMP2  satisfies  the  criteria  in 
Section  III.C  of  Appendix  H  to  10  CFR  part 
50  (integrated  surveillance  program). 
Compliance  with  the  criteria  of  Section  III.C 
ensures  that  the  effect  of  neutron  irradiation 
on  the  NMP2  reactor  vessel  beltline  materials 
will  be  monitored  throughout  the  life  of  the 
plant.  Therefore,  this  change  will  not 
significantly  increase  the  consequences  of 
any  previously  evaluated  accident.  Since  the 
reactor  vessel  surveillance  specimen  capsules 
and  the  results  of  analyses  performed  on  the 
specimens  contained  therein  are  not  assumed 
to  be  initiators  of  any  design  basis  accident 

or  transient,  this  change  does  not  involve  a         ' 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  &x)m  any 
accident  previously  evaluated. 

(2)  The  proposed  change  does  not 
introduce  any  new  failure  modes.  Removal  of 
the  surveillance  capsule  in'RF07,  for  testing 
at  an  estimated  8.7  EFPY,  satisfies  the 
requirements  of  the  NMP2  surveillance 
program.  NMP2  satisfies  the  criteria  in 
Section  III.C  of  Appendix  H  (integrated 
surveillance  program).  Compliance  with  the 
Section  III.C  criteria  ensures  that  the  effect  of 
neutron  irradiation  on  the  NMP2  reactor 
vessel  beltline  materials  will  be  monitored 
throughout  the  life  of  the  plant.  Therefore, 
this  proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(3)  Removal  of  the  surveillance  capsule  in 
RF07  for  testing  at  an  estimated  8.7  EFPY, 
satisfies  the  requirements  of  the  NMP2 
surveillance  program.  NMP2  satisfies  the 
criteria  in  Section  III.C  of  Appendix  H 
(integrated  surveillance  program). 
Compliance  with  the  10  CFR  50,  Appendix 
H,  Section  III.C  criteria  ensures  that  the  effect 
of  neutron  irradiation  on  the  NMP2  reactor 
vessel  beltline  materials  will  be  monitored 
throughout  the  life  of  the  plant.  Therefore, 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  stadf  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appea  s  that  the  three 
standards  of  10  i  :FR  50.92(c)  are 
satisfied.  Theref  )re.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reqi  est  involves  no 
significant  hazai  ds  consideration. 

The  Commissi  on  is  seeking  public 
comments  on  th  s  proposed 
determination.  /  ny  comments  received 
within  30  days  arter  the  date  of 
publication  of  th  is  notice  will  be 
considered  in  m  iking  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amend  nent  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoulc  circumstances  change 
during  the  notic(  i  period  such  that 
failure  to  act  in  i  timely  way  would 
result,  for  examf  le,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  ma; '  issue  the  license 
amendment  befc  re  the  expiration  of  the 
30-day  notice  pe  riod,  provided  that  its 
final  determinat:  on  is  that  the 
amendment  invc  Ives  no  significant 
hazards  considei  ation.  The  final 
determination  w  11  consider  all  public 
and  State  comm(  nts  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  F(  deral  Register  a  notice 
of  issuance  and  |  »rovide  for  opportunity 
for  a  hearing  afte  r  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  \  liW  occur  very 
infi-equently. 

Written  comm  mts  may  be  submitted 
by  mail  to  the  CI  ief,  Rules  and 
Directives  Branc  i.  Division  of 
Administrative  S  ervices.  Office  of 
Administration,  J.S.  Nuclear  Regulatory 
Commission,  Wa  shington,  DC  20555- 
0001,  and  shouh  cite  the  publication 
date  and  page  ni  mber  of  this  Federal 
Register  notice.  Vritten  comments  may 
also  be  deliverec  to  Room  6D59,  Two 
White  Flint  Nort  i,  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  writtei  comments  received 
may  be  examine*  at  the  NRC  Public 
Document  Room  the  Gelman  Building, 
2120  L  Street,  N"  V.,  Washington,  DC. 

The  filing  of  n  quests  for  hearing  and 
petitions  for  leav  e  to  intervene  is 
discussed  below 

By  February  1' :,  2000,  the  licensee 
may  file  a  reques  t  for  a  hearing  with 
respect  to  issuan  :e  of  the  amendment  to 
the  subject  facili  y  operating  license  and 
any  person  who*  e  interest  may  be 
affected  by  this  f  roceeding  and  who 
wishes  to  partici  jate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  anc  a  petition  for  leave  to 
intervene.  Requf  sts  for  a  hearing  and  a 
petition  for  leav*  to  intervene  shall  be 
filed  in  accordar  ce  with  the 
Commission's  "I  ules  of  Practice  for 


Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inmiediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Mark  J.  Wetterhahn,  Esquire,  Winston  & 
Strawn,  1400  L  Street.  NW., 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
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Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  28,  1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tarn, 

Senior  Project  Manager,  Section  1 ,  Project 
Directorate  1,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-974  Filed  1-13-00;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest  on 
l^te  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  fi-om  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premiiun  imder  part 
4006  applies  to  premium  payment  years 
beginning  in  January  2000.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  February  2000.  The  interest  rates  for 
late  premium  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 


and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  first  quarter 
(January  through  March)  of  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figura  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  January  2000  is  5.40  percent  [i.e.,  85 
percent  of  the  6.35  percent  yield  figure 
for  December  1999). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
February  1999  and  January  2000. 


For  premium  payment  years 
beginning  in 


February  1999  .. 

March  1999 

April  1999  

May  1999 .... 

June  1999 

July  1999  

August  1999  

September  1999 
October  1999  .... 
November  1999 
December  1999 
January  2000  .... 


The 

assumed 

interest 

rate  is 


4.39 
4.56 
4.74 
4.72 
4.94 
5.13 
5.08 
5.16 
5.16 
5.32 
5.23 
5.40 


Late  Premium  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination . 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 


late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
2000,  as  annoimced  by  the  IRS,  is  8 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From— 

Through — 

Interest 

rate 
(percent) 

10/1/92 

6/30/94 
9/30/94 
3/31/95 
6/30/95 
3/31/96 
6/30/96 
3/31/98 
12/31/98 
3/31/99 
3/31/00 

7 

7/1/94  _.... 

10/1/94 

8 

9 

4/1/95 

10 

7/1/95 

4/1/96 

7/1/96 '. 

9 
8 
9 

4/1/98 

1/1/99 

8 

7 

4/1/99 

8 

Underpajrments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice.  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  Uability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  (January  through  March)  of  2000 
(i.e.,  the  rate  reported  for  December  15, 
1999).is  8.50  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 
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From — 


10/1/92 
7/1/94  . 
10/1/94 
1/1/95  . 
4/1/95  . 
10/1/95 
4/1/96  . 
7/1/97  . 
1/1/99  . 
10/1/99 
1/1/00  . 


Through — 


6/30/94 
9/30/94 

12/31/94 
3/31/95 
9/30/95 
3/31/96 
6/30/97 

12/31/98 
9/30/99 

12/31/99 
3/31/00 


Interest 

rate 
(percent) 


6.00 
7.25 
7.75 
8.50 
9.00 
8.75 
8.25 
8.50 
7.75 
8.25 
8.50 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  re  >ulation  on  Duties  of 
Plan  Sponsor  Fo  lowing  Mass 
Withdrawal  (29  :FR  part  4281) 
prescribes  the  us  e  of  interest 
assumptions  un<  er  the  PBGC's 


regulation  on  Al 
Single-employer 


BILUNG  CODE  770«-0  -P 


ocation  of  Assets  in 
Plans  (29  CFR  part 


4044).  The  intenst  assumptions 
applicable  to  valiiation  dates  in 
February  2000  u  ider  part  4044  are 
contained  in  an  imendment  to  part  4044 
published  elsew  lere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  ap{  licable  to  prior  periods 
are  codified  in  a  )pendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  7th  day 
of  lanuary  2000. 
David  M.  Strauss, 

Executive  Director 

Corporation. 

(FR  Doc.  00-860  F  led  1 


Pension  Benefit  Guaranty 


-13-00;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24234;  File  No.  812-11584] 

Great-West  Life  &  Annuity  Insurance 
Company,  et  al.i  Notice  of  Application 


January  7,  2000. 
agency:  Securities 
Commission  ("S 
action:  Notice  o 
approval  under 
Investment  Company 
amemded. 


and  Exchange 
iC"  or  Commission"). 
'  Application  for 
;ection  26(b)  of  the 
Act  of  1940,  as 


SUMMARY  OF 

seek  an  order 
of  shares  of  the 
Growth  Portfolit 
Worldwide  Hare 
Aspen 

for  the  Lexingt 
Fund;  the 
Portfolio  for  the 
Venture  Fund; 
Equity  Income 


APPMCATION:  Applicants 

ing  the  substitution 
mus  Aspen  Worldwide 
for  the  Van  Eck 
Assets  Fund;  the  Janus 
Internati(inal  Growth  Portfolio 
Emerging  Markets 
SAFECO  RST  Growth 
Stein  Roe  Special 
t  le  INVESCO  VIF— 
}  und  for  the  INVESCO 


VIF— Total  Return  Fund;  and  the  Alger 
American  Growth  Portfolio  for  the  Janus 
Aspen  Aggressive  Growth  Portfolio, 
Alger  American  Small  Capitalization 
Portfolio,  Strong  Discovery  Fund  II  and 
American  Century  VP  Capital 
Appreciation  Portfolio. 
APPLICANTS:  Great-West  Life  &  Annuity 
Insurance  Company  ("GWL&A"),  First 
Great-West  Life  &  Annuity  Insurance 
Company  ("FGWLA"),  Variable 
Annuity-1  Series  Account  of  GWL&A 
(the  "GWL&A  Account"),  Variable 
Annuity-1  Series  Account  of  FGWLA 
(the  "FGWLA  Account"  or  together, 
with  the  GWL&A  Account,  the 
"Accounts")  (hereinafter,  all  parties  are 
collectively  referred  to  as  the 
"Applicants"). 

FILING  DATE:  The  application  was  filed 
on  April  16, 1999,  and  amended  and 
restated  on  September  29,  1999,  and 
December  28,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  January  31,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  Jorden  Burt  Boors 
Cicchetti  Benson  &  Johnson,  LLP,  1025 
Thomas  Jefferson  Street,  N.W.,  Suite  400 
East.  Washington,  DC  20007-0805; 
Attention:  Tom  Ira,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pappas,  Senior  Counsel,  or 
Susan  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicant's  Representations 

1 .  GWL&A  is  a  stock  life  insurance 
company  organized  under  the  laws  of 


the  State  of  Colorado.  GWL&A  is  an 
indirect,  wholly-owned  subsidiary  of 
The  Great-West  Life  Assurance 
Company,  which  is  a  subsidiary  of 
Great- West  Lifeco,  Inc.,  an  insurance 
holding  company  ultimately  controlled 
by  Power  Corporation  of  Canada. 
GWL&A  is  principally  engaged  in 
offering  life  insurance,  eumuity 
contracts,  and  accident  and  health 
insurance  and  is  admitted  to  do 
business  in  the  District  of  Columbia, 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam  and  in  all  states  of  the  United 
States,  except  New  York. 

2.  FGWLA  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  FGWLA  is  a 
wholly  owned  subsidiary  of  GWL&A, 
and  is  principally  engaged  in  the  sale  of 
life  insurance,  accident  and  health 
insurance,  and  annuities.  FGWLA  is 
admitted  to  do  business  in  New  York 
and  Iowa. 

3.  The  GWL&A  Account  ariH  the 
FGWLA  Account  are  distinct 
investment  accounts  of  GWL&A  and 
FGWLA,  respectively,  which  act  as 
funding  vehicles  for  certain  group  and 
individual  flexible  premium  variable 
deferred  annuity  contracts  (the  "Schwab 
Contracts"  or  the  "Contracts").  Charles 
Schwab  &  Co.,  Inc.  ("Schwab")  is  the 
principal  underwriter  and  distributor  of 
the  Schwab  Contracts.  The  assets  of  the 
GWL&A  Account  and  the  FGWLA 
Account  are  owned  by  GWL&A  emd 
FGWLA,  respectively,  and  the 
obligations  under  the  Schwab  Contracts 
are  obligations  of  GWL&A  and  FGWLA, 
respectively.  GWL&A  and  FGWLA  each 
are  required  to  maintciin  sufficient  assets 
in  the  GWL&A  Account  and  FGWLA 
Account,  respectively,  to  meet 
anticipated  obligations  of  the  Schwab 
Contracts. 

4.  The  Schwab  Contracts  currently 
offer  twenty-eight  investment  sub- 
accounts, each  of  which  invest 
exclusively  in  one  of  the  corresponding 
portfolios  (the  "underlying  portfolios") 
of  sixteen  open-end  management 
investment  companies.  The  assets  of  the 
Accounts  are  kept  separate  from  the 
other  assets  of  GWL&A  and  FGWLA. 
The  income,  gains,  and  losses  of  the 
Accounts,  whether  or  not  realized,  are 
credited  to  or  charged  against  the 
Accounts  without  regard  to  other 
income,  gains,  or  losses  of  any  other 
separate  account  or  arising  out  of  any 
other  business  that  GWL&A  or  FGWLA 
may  conduct. 

5.  The  GWL&A  Account  is  a  unit 
investment  trust  ("UIT")  and  has  filed  a 
registration  statement  on  form  N-4 
(Registration  Nos.  811-07549  and  333- 
01153)  for  the  purpose  of  registering  the 
GWL&A  Account  under  the  1940  Act 
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and  the  Schwab  Contracts  as  securities 
under  the  Secimties  Act  of  1933,  as 
amended  ("the  1933  Act"). 

6.  The  FGWLA  Account  is  a  UIT  and 
has  filed  a  registration  statement  on 
Form  N-4  (Registration  Nos.  811-08183 
and  333-25289)  for  the  pvupose  of 
registering  the  FGWLA  Account  under 
the  1940  Act  and  the  Schwab  Contracts 
as  securities  under  the  1933  Act. 

7.  The  Schwab  Contracts  are  flexible 
premiimi  annuity  contracts  which  may 
be  issued  under  retirement  plans  which 
qualify  for  federal  tax  benefits  under 
Section  408  of  the  Internal  Revenue 
Code  (the  "Code")  as  individual 
retirement  accoimts,  other  retirement 
plans  which  do  not  qualify  imder  the 
Code  or  to  individuals  in  non-plan 
contexts. 

8.  The  Schwab  Contracts  do  not  have 
either  contingent  deferred  or  front-end 


sales  loads  and  no  sales  charge  applies 
to  the  transfer  among  sub-accoimts 
offered  in  the  Contracts.  Under  the 
Contracts,  there  are  no  limits  on  the 
number  of  transfers  a  Contract  owner 
CcUi  make.  There  is,  however,  a  $10.00 
fee  for  each  transfer  in  excess  of  twelve 
in  any  calendar  year.  The  proposed 
substitution  will  not  count  as  a  transfer 
for  this  purpose.  The  Contracts  also 
have  an  annual  contract  fee  of  $25.00. 
The  contract  charge  currendy  is  waived 
for  Contracts  with  an  Annuity  Account 
Value  of  at  least  $50,000.  These  charges 
will  not  be  affected  by  the  transfer. 

9.  The  Contracts  expressly  reserve 
GWL&A's  and  FGWLA's  respective 
rights,  both  on  their  own  behalf  and  on 
behalf  of  the  Accounts,  to  eliminate  sub- 
accounts, combine  two  or  more  sub- 
accounts are  invested  or  for  a  new 
underlying  portfolio. 


10.  GWL&A  and  FGWLA,  on  their 
own  behalf  and  on  behalf  of  the 
Accounts,  propose  to  exercise  their 
contractual  right  to  eliminate  the  Van 
Eck  Worldwide  Hard  Assets  Fimd, 
Lexington  Emerging  Markets  Fund, 
Stein  Roe  Special  Venture  fund,  Janus 
Aspen  Aggressive  Growth  Portfolio, 
Alger  American  Small  Capitalization 
Portfolio,  Strong  Discovery  Fund  II, 
American  Centiu^  VP  Capital 
Appreciation  Portfolio,  and  the 
INVESCO  VIF— Total  Return  Fund  as 
.funding  options  under  the  Contracts. 

Collectively,  the  portfolios  being 
eliminated  will  hereinafter  be  referred 
to  as  the  "Eliminated  Portfolios." 

11.  GWL&A  and  FGWLA  each 
propose  the  following  substitutions. 
Applicants  state  that  none  of  the  funds 
are  affiliated  writh  GWL&A  or  FGWLA 
under  the  1940  Act. 


Substituted  portfolios 

EJiminated  portfolios 

Janus  Aspen  Wortdwide  Growth  Portfolio  

Van  Eck  Wortdwide  Hard  Assets  Fund 

Janus  Aspen  International  Growth  Portfolio  

SAFECO  RSI  Growth  Portfolio  

Lexington  Emerging  Markets  Fund. 
Stein  Roe  Special  Venture  Fund. 

INVESCO  VIF — Equity  Income  Fund  

INVESCO  VIF— Total  Return  Fund. 

Alger  American  Growth  Portfolio  

Janus  Aspen  Aggressive  Growth  Portfolio. 
Alger  American  Small  Capitalization  Portfolio. 
Strong  Discovery  Fund  II. 
American  Century  VP  Capital  Appreciation  Portfolio. 

12.  In  each  case,  Applicants  have 
determined  that  the  Substituted 
Portfolio  is  the  most  appropriate 
investment  alternative  in  relation  to  the 
respective  Eliminated  Portfolio  as 
compared  with  all  other  options 
available  under  the  Contracts,  taking 
into  account  all  relevant  factors. 
Applicants  believe  that  the  Substituted 
Portfolios  have,  as  their  primary 
emphasis,  investment  objectives  that  are 
similar  to  or  consistent  with  those  of  the 
corresponding  Eliminated  Portfolios 
such  that  investment  expectations  of 
Contract  owners  would  continue  to  be 
fulfilled  upon  consummation  of  each  of 
the  proposed  substitutions.  While,  in  a 
relatively  few  cases,  an  Eliminated 
Portfolio  may  seek  to  achieve  its 
objective  by  employing  a  strategy  that 


differs  from  the  strategy  employed  by 
the  respective  Substituted  Portfolio, 
Applicants  argue  that  comparability  of 
corresponding  funds  is  but  one  factor, 
albeit  an  important  one,  to  be 
considered  for  purposes  of  determining 
whether  a  proposed  substitution  should 
be  approved  pxusuant  to  Section  26(b). 
Fiulher,  in  the  few  cases  where  the 
Eliminated  Portfolio's  strategy  differs 
from  the  Substituted  Portfolio's  strategy, 
Applicants  note  that  the  Eliminated 
Portfolios  have  generated  less  Contract 
owner  interest  while  the  Applicants 
have  observed  increased  demand  for  the 
Substituted  Portfolios.  Applicants 
believe  that  essentially  all  other 
appropriate  factors  weigh  in  favor  of 
each  of  the  proposed  substitutions. 
These  include,  among  others. 


comparative  performance  histories, 
relative  asset  bases,  fee  levels,  the  tax 
free  natiu-e  of  the  proposed  transactions, 
and  the  diversity  of  other  investment 
options  available  under  the  Contracts. 
Applicants  emphasize  that,  to  the  extent 
Contract  owners  seek  a  particular 
investment  option,  such  as  a  small  cap 
option.  Contract  owners  will  have  / 

ample  opportunity  to  allocate  their 
assets  among  the  wide  range  and 
number  of  investment  options  available 
under  the  Contracts  should  they  decide 
that  the  Substituted  Portfolios  are  not 
appropriate  for  their  needs. 

13.  Applicants  represent  that,  without 
taking  waivers  or  reductions  into 
account,  the  total  expenses  of  the 
Substituted  Portfolios  compared  to  the 
Eliminated  Portfolios  are  as  follows: 


Substituted  portfolios 


Eliminated  portfolios 


Janus  Aspen  Wortdwide  Growth  Portfolio — 0.74%^  ... 
Janus  Aspen  Intemational  Growth  Portfolio — 0.95%  ^ 

SAFECO  RST  Growth  Portfolio— 0.80%  

INVESCO  VIF— Equity  Income  Fund— 0.91%  

Alger  American  Growth  Portfolio — 0.79%  


Van  Eck  Wortdwide  Hard  Assets  Fund— 1.17%. 

Lexington  Emerging  Martlets  Fund — 1 .84%. 

Stein  Roe  Special  Venture  Fund — 0.73%. 

INVESCO  VIF— Total  Retum  Fund— 0.92%. 

Janus  Aspen  Aggressive  Growth  Portfolio — 0.76%. 

Alger  American  Small  Capitalization  Portfolio — 0.89%. 

Strong  Discovery  Fund  11—01.20%. 

American  Century  VP  Capital  Appreciation  Portfolio — 1 .00%. 


^  With  waivers  or  reductions,  the  total  expenses  for  the  Janus  Aspen  Wortdwide  Growth  Portfolio  would  be  0.72%. 
2  With  waivers  or  reductions,  the  total  expenses  for  the  Janus  Aspen  Intemational  Growth  Portfolio  would  be  0.86%. 
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14.  Applicants 
Average  Annual 

represent  that  the              Substituted  and  Eliminated  Portfolios         the  period  ended  December  31, 1998, 
Total  Return  of  the             over  one,  three,  five  and  ten  years  as  of       was  as  follows: 

Substituted  Portfolios                                                                                 Eliminated  Portfolios 

Jan 

is  Aspen  Worldwide  Growth  Portfolio 

Van  Eck  Woridwide  Hard  Assets  Fund 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years                       f 

28.92% 

26.66% 

21.32% 

N/A 

-30.92% 

-7.13% 

-3.26% 

N/A 

1 

Janu 

s  Aspen  International  Growth  Portfolio 

Lexington  Emerging  Markets  Fund                                              J 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years                      ^ 

17.23% 

23.23% 

t^A 

NJA 

-28.21% 

- 1 1 .96% 

N/A                        N/A 

1 

SAFECO  RST  Growth  Portfolio 

Stein  Roe  Special  Venture  Fund 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years 

1.83% 

24.80% 

25.13% 

N/A 

-17.31% 

4.21% 

5.06% 

N/A                            \ 

i 

ir 

VESCO  VIF— Equity  Income  Fund 

INVESCO  VIF— Total  Retum  Fund                                                 | 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years                       ; 

a. 

15.30% 

21.81% 

I^A 

N/A 

9.56% 

14.75% 

N/A 

N/A 

1 

Alger  American  Growth  Portfolio 

Janus  Aspen  Aggressive  Growth  Portfolio 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years 

48.08% 

27.93% 

23.50% 

N/A 

34.26% 

17.76% 

19.35% 

N/A 

1 

Alger  American  Growth  Portfolio 

Alger  American  Small  Capitalization  Portfolio 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years 

48.08% 

27.93% 

23.50% 

N/A 

15.53% 

10.25% 

13.21% 

20.21% 

i 

Alger  American  Growth  Portfolio 

Strong  Discovery  Fund  II 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years 

48.08% 

27.93% 

23.50% 

N/A 

34.26% 

17.76% 

19.35% 

N/A 

i 

Alger  American  Growth  Portfolio 

American  Century  VP  Capital  Appreciation  Portfolio 

1  Year 

3  Years 

5  Years 

10  Years 

1  Year 

3  Years 

5  Years 

10  Years 

48.08% 

27.93% 

23.50% 

N/A 

-2.22% 

-3.40% 

3.10% 

8.40% 

15.  Applicant, 
the  Substitution 
in  light  of,  amoE 
relatively  poor  p 
Eliminated  Portl 
that  the  Elimina 
replaced  with  p( 
comparable  inve 
better  historical 
and,  according!} 
Substituted  Port 
provide  Contrac 
investment  perf 
Applicants  asse 
will  not  expose 

have  concluded  that          unreasc 
would  be  appropriate        case,  ex 
?  other  things,  the               Portfoli 
srformance  of  the                the  resf 
alios.  Applicants  assert      the  hist 
ed  Portfolios  will  be           Substiti 
rtfolios  having                    those  o 
stment  objectives  and         Portfoli 
jerformance  returns               16.  If 
,  Applicants  believe  the     with  th 
olios  are  more  likely  to      their  as 
owners  with  favorable      consun 
rmance  in  the  future.         Contrac 
t  that  the  Substitution        opporti 
]ontract  owners  to  any       any  of  t 

nable  risks  and  that,  in  each             available  under  their  Contracts.  In  this 
pense  ratios  of  the  Substituted         regard,  Applicants  state  that  even  after 
OS  are  less  than  or  comparable  to     the  Substitution  is  effected,  there  will 
)ective  Eliminated  Portfolios  and     still  be  a  total  of  27  other  investment 
orical  performance  of  the                  options  (not  including  the  Substituted 
ited  Portfolios  are  better  than           Portfolio). 
F  the  respective  Eliminated                   1 7.  GWL&A  and  FGWLA  will 
OS.                                                         schedule  the  Substitution  to  occur  on 
Contract  owners  are  not  satisfied    the  Automatic  Selection  Date.  Such  date 
e  Substituted  Portfolio  to  which       will  be  soon  as  practicable  following  the 
sets  will  be  reallocated  upon             issuance  of  an  order  by  the  Commission 
imation  of  the  Substitution,              granting  the  relief  requested  in  the 
t  owners  will  have  the                      Application.  As  of  the  Automatic 
uiity  to  transfer  those  assets  into      Selection  Date,  all  Contract  values 
he  other  investment  options             allocated  to  the  Eliminated  Portfolios 
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will  be  reallocated  to  the  corresponding 
Substituted  Portfolios.  Contract  owners 
can  always  exercise  their  own  judgment 
as  to  the  most  appropriate  alternative 
investment  and  transfer  their  assets 
from  the  Eliminated  Portfolios  to  any 
one  or  a  mix  of  the  remaining  sub- 
accounts available  under  their 
Contracts.  Applicants  note  that,  even 
after  the  Substitution,  the  Contracts  will 
continue  to  offer  a  wide  array  of 
investment  options  having  diverse 
investment  objectives.  No  sales  load 
deductions  or  other  charges  will  be 
assessed  in  connection  with  any 
transfers  among  sub-accounts  because  of 
the  Substitution. 

18.  By  way  of  sticker,  the  Schwab 
Variable  Annuity  prospectuses  have 
disclosed  the  proposed  Substitution  for 
several  months.  The  stickers  also 
disclosed  that  the  Eliminated  Portfolios 
will  not  accept  additional  premiiun 
payments  (i.e.  new  money  or  transfers) 
on  or  after  June  1, 1999,  and  that 
contract  values  allocated  to  the 
Eliminated  Portfolios  can  be  transferred 
without  assessment  of  any  charges  and 
without  such  transfers  counting  toward 
the  twelve  free  transfers  permitted  each 
calendar  year.  These  stickers  were 
mailed  to  all  Contract  owners  at  or 
around  the  time  of  filing  of  the  initial 
Application.  After  the  Notice  of 
Application  is  issued,  a  second 
notification  will  be  provided  to  all 
Contract  owners  who  have  amounts 
allocated  to  the  Eliminated  Portfolios, 
again  advising  them  of  the  pending 
Substitution  and  of  their  ability  to 
transfer  free  of  charge  to  the  remaining 
sub-accounts  of  their  choice  (or  remain 
in  the  Eliminated  Portfolios  until  the 
automatic  substitution  on  the  Automatic 
Selection  Date). 

19.  The  Contract  owners  also  will  be 
mailed  a  confirmation  of  the 
Substitution  transaction  within  five 
days  of  the  Automatic  Selection  Date. 
The  confirmation  will  contain  a 
reminder  of  the  Contract  owner's  ability 
to  effect  one  transfer  without  incvuring 
any  charges,  and  such  transfer  will  not 
be  counted  as  one  of  the  twelve  free 
transfers  permitted  in  a  calendar  year  so 
long  as  the  transfer  is  made  within  30 
days  of  the  effective  date  of  the 
Substitution. 

20.  Applicants  represent  that  the 
proposed  Substitution  will  be  effected 
by  redeeming  shares  of  the  Eliminated 
Portfolios  on  the  Automatic  Selection 
Date  at  net  asset  value  and  using  the 
proceeds  to  purchase  shares  of  the 
corresponding  Substituted  Portfolio  at 
net  asset  value  on  the  same  date. 
Contract  owmers  will  not  incur  any  fees 
or  charges  as  a  result  of  the  transfer  of 
account  values  from  the  Eliminated 


Portfolios.  The  Substitution  will  not 
increase  Contract  or  separate  account 
fees  and  charges  after  the  Substitution. 
Expenses  incurred  in  connection  with 
the  Substitution,  including  legal, 
accounting  and  other  expenses,  will  not 
be  borne  by  Contract  owners.  Contract 
values  will  remain  unchanged  and,  fully 
invested  following  the  consummation  of 
the  Substitution.  In  addition.  Applicants 
represent  that,  as  of  the  date  of  filing  of 
the  second  amended  Application,  and  to 
Applicants'  best  knowledge,  the 
Substitution  will  not  result  in  any 
adverse  federal  income  tax  impact  on 
owners.  Following  the  Substitution,  the 
sub-accounts  which  invest  in  the 
Eliminated  Portfolios  will  be 
terminated. 

Applicant's  Legal  Analysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Commission  shall  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act. 

2.  Applicants  request  an  order 
piu-suant  to  Section  26(b)  of  the  1940 
Act  approving  the  substitution  of 
seciu-ities. 

3.  Applicants  represent  that  the 
purposes,  terms  and  conditions  of  the 
Substitution  are  consistent  with  the 
protections  for  which  Section  26(b)  was 
designed  and  will  not  result  in  any  of 
the  harms  which  Section  26(b)  was 
designed  to  prevent. 

4.  Any  Contract  owner  who  does  not 
want  his  or  her  assets  allocated  to  the 
Substituted  Portfolio  would  be  able  to 
transfer  assets  to  any  one  of  the  other 
investment  divisions  available  under  his 
or  her  Contract  without  charge.  Such 
transfers  could  be  made  prior  to  or  after 
Automatic  Selection  Date. 

5.  The  Substitution  will  be  effected  at 
net  asset  value  in  conformity  with 
Section  22  of  the  1940  Act  and  Rule 
22C-1  thereunder.  Contract  owners  will 
not  incxu'  any  fees  or  charges  as  a  result 
of  the  transfer  of  account  values  from 
any  Portfolio.  There  will  be  no  increase 
in  the  Contract  or  separate  account  fees 
and  charges  after  the  Substitution.  All 
Contract  values  will  remain  unchanged 
and  fully  invested.  In  addition, 
Applicants  represent  that,  as  of  the  date 
of  filing  the  second  amended 
Application,  and  to  Applicants'  best 


knowledge,  the  Substitution  will  not 
have  any  adverse  federal  income  tax 
impact  on  Contract  owners.  Contract 
owners',  GWL&A's,  and  FGWLA's  rights 
and  obligations  under  the  Schwab 
Contracts  will  not  be  affected  in  any 
way  by  the  Substitution. 

Conclusion 

In  light  of  the  foregoing  facts  and 
representations.  Applicants  believe  that 
the  request  to  allow  the  Substitution 
meets  the  applicable  standards  of  an 
order  under  Section  26(b)  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-893  Filed  1-13-00;  8:45  am) 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42323;  File  No.  SR-OTC- 
99-24] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Coliateralization 
Procedures 

January  7,  2000. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 ' 
("Act"),  notice  is  ihereby  given  that  on 
October  27, 1999,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
revise  DTC's  coliateralization 
procedures  for  situations  where  a 
participant  holds  collateral  associated 
with  the  participant. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


•  15  U.S.C.  78s(bMl). 
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ed  i 


comments  it 
rule  change.  Th( 
may  be  examin 
in  Item  FV  below 
summaries,  set 
and  (C)  below, 
aspects  of  such 


received  on  the  proposed 
text  of  these  statements 
at  the  place  specified 
DTC  has  prepared 
iarth  in  sections  (A),  (B), 

the  most  significant 
!  tatements.2 


A.  Self-Regulatdry 
Statement  of  Pu  -pose 
Basis  for,  the  Pr  iposed 

DTC  employs 
controls  to 


ipan  s 


pail 


participants 
more  partici 
obligation.  One 
coUateralization , 
at  all  times  a 
collateral  in  its 
greater  than  its 
were  to  fail  to 
obligation, 
participant's 
support  any 
potential  liq 
On  a  small 
collateral  in  a 
been  associated 
example,  the 
commercial 
a  participant's 
partly  or  fully 
securities,  the 
have  sufficient 


risk  management 
prote  ct  DTC  and  its 
froqi  the  inability  of  one  or 
to  pay  its  settlement 
iuch  control, 
is  meant  to  ensure  that 


icipant  maintains 
<  ccount  equal  to  or 
1  let  debit.  If  a  participant 
its  settlement 
collateral  in  the  failing 
ace  ount  would  be  used  to 
nee  sssary  borrowing  and 
uidntion. 


piirti 


patici 
pap  3r) 


ri;ki 


giti 


proce<  ures 


participant  wen 
settlement  obli; 
Although  such 
DTC  has 
procedures  that 
against  a 
with  DTC  due 
operational 
such  situations 
review,  DTC  is 
aforesaid 
systemic  monitc^r 
collateral  value 
with  a  participant 

DTCoelieves 
change  is  consistent 
requirements  o 
and  the  rules 
thereunder  app 
the  proposed 
completion  of 
DTC  in  the  eveijt 
failure  to  settle 
DTC.  the  proposed 
implemented 
safeguarding 
DTCs  custody 


^The  Commissio 
summaries  preparec 

'  DTCs  current  p 
management  contro 
dated  March  17.  19^5 
3  to  DTCs  filing. 

*  DTCs  proposed 
attached  as  Exhibit 
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Organization's 
of,  and  Statutory 
Rule  Change 


ni^ber  of  occasions,  the 
icipant's  account  has 
with  the  participant  (for 
ipant's  own 
In  a  situation  where 
G  ]ligation  is  supported 
its  associated 
that  DTC  would  not 
Collateral  if  that 
to  fail  to  pay  DTC  its 
ion  is  increased, 
incidents  are  infrequent, 
review  3d  its  coUateralization 

it  follows  to  protect 
partici  jant's  failure  to  settle 
a  financial  or 
prol  ilem  with  respect  to 
As  a  result  of  its 
troposing  to  revise  the 
to  provide  for  a 
that  will  withhold 
for  collateral  associated 


that  the  proposed  rule 

with  the 
Section  17A  of  the  Act 

regulations 
icable  to  DTC  because 
change  will  facilitate 
ly  money  settlement  at 
of  a  participant's 
Afith  DTC.  According  to 
rule  change  will  be 
c(  nsistently  with  the 
of  pecurities  and  funds  in 
control  or  for  which 


and 


nj  e 

d  ail 


on 


has  modiRed  the  text  of  the 
by  DTC. 

Bcedures  relating  to  risk 
are  set  forth  in  memorandums 
which  are  attached  to  Exhibit 


:ollateralization  procedures  are 
;  to  DTCs  filing. 


it  is  responsible  because  the 
coUateralization  procediues  supplement 
DTCs  existing  risk  management 
controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  the  Burden  on 
Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization's 
Statement  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

DTC  discussed  the  proposed  rule 
change  with  several  participants. 
Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
cheinge  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-99-24  and 
should  be  submitted  by  February  4, 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-980  Filed  1-13-00;  8:45  am] 

BILUNG  COOE  801 0-01 -M 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  Si  for  the  Office  of  the 
Deputy  Commissioner  for  Finance, 
Assessment  and  Management  (DCFAM) 
is  being  amended  to  reflect  a  title 
change  and  minor  organizational 
changes  within  the  Office  of  Financial 
Policy  and  Operations.  The  changes  are 
as  follows: 

Section  Si  N.  1 0     The  Office  of  Financial 
Policy  and  Operations — 
(Organization): 

Retitle: 

G.  The  Office  of  Systems  Security 
(SING)  to  the  Office  of  Information 
Systems  Security  (SING). 
Section  SlN.20     The  Office  of  Financial 
Policy  and  Operations — 
(Functions): 

Retitle  and  amend  as  follows: 

G.  The  Office  of  Systems  Security 
(SING)  to  the  Office  of  Information 
Systems  Security  (SING). 

The  Office  of  Information  Systems 
Security  directs,  coordinates  and 
manages  SSA's  overall  information 
systems  security  program.  This  includes 
the  development  of  SSA's  security 
policy  requirements  and  procedures,  the 
effective  implementation  of  other 
governing  directives  in  the  area  of 
security,  the  administration  of  an 
effective  access  control  program,  an 
onsite  review  program  and  a 
comprehensive  security  compliance  and 
corrective  action  monitoring  program.  It 
provides  educational  training  and 
awareness  programs  to  management  and 
employees  on  security  policy/ 
requirements;  serves  as  the  Agency  focal 
point  for  day-to-day  contact  with  the 
Office  of  Inspector  General  on  matters  of 
fraud,  waste  and  abuse;  and  provides 
direction  and  guidance  to  the  Agency's 
component  and  regional  security 
officers.  The  Office  is  also  responsible 
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for  developing  and  implementing 
security  requirements/safeguards  for 
SSA's  State  information  exchange 
program. 

Dated:  January  5,  2000. 
Paul  D.  Barnes, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  00-880  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3202] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Treasures  of  the  Last  Empire" 

AGENCY:  United  States  Department  of 

State. 

ACTION:  Amendment. 

SUMMARY:  On  Jime  30,  1999,  notice  was 
published  at  page  35253  of  the  Federal 
Register  (64  FR  35253)  by  the  United 
States  Information  Agency  pursuant  to 
Pub.  L.  89-259  relating  to  the  exhibit 
"Treasures  of  the  Last  Empire."  I  hereby 
determine  that  seventeen  additional 
works  of  art  to  be  included  in  the 
exhibit  and  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  I  also  determine  that  the 
temporary  exhibition  of  these  works  of 
art  as  part  of  the  exhibit  aboard  The 
Queen  Mary,  Long  Beach,  California, 
from  on  or  about  January  15,  2000.  to  on 
or  about  April  25,  2000,  is  in  the 
national  interest. 

Dated:  January  9,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  00-986  Filed  1-13-00;  8:45  am) 

BILLING  CODE  471CM)S-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3203] 

Bureau  of  Educational  and  Cultural 
Affairs  Fulbright  Teacher  Exchange 
Program  Orientation 

AGENCY:  Department  of  State. 
ACTION:  Request  for  Proposals. 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  United 
States  Department  of  State's  Biu^au  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  and 
private  non-profit  organizations,  with  a 
minimum  of  four  years  of  experience  in 
successfully  administering  orientation 
programs,  and  meeting  the  provisions 


described  in  IRS  regulation  26  CFR 
1.501(c)  may  apply  to  develop  and 
administer  August  2000  orientation 
activities  in  Washington  DC  for 
approximately  570  foreign  and  U.S. 
teachers  and  dependents  participating 
in  the  Fulbright  Teacher  Exchange 
Program.  The  activities  prepare 
participants  in  the  program  to  teach 
(elementary,  secondary,  or  college  level) 
in  the  educational  system  of  another 
country.  The  programming  specifically 
strives:  (a)  To  provide  U.S.  teachers 
with  opportunities  to  meet  face-to-face 
vdth  their  foreign  exchange  partners  to 
discuss  the  details  of  their  individual 
exchange  assignments;  (b)  To  provide 
participants  with  an  understanding  of 
the  educational  systems  in  which  they 
will  be  teaching;  and  (c)  To  provide 
teachers  with  practical  guidance  on 
living  in  their  countries  of  destination, 
with  particular  references  to  cross- 
cultural  differences.  The  award  in  the 
FY-2000  competition  will  be 
approximately  $260,000.  Grants  are 
subject  to  the  availability  of  committed 
funds  for  Fiscal  Year  2000. 

Proposal 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Programs  and  projects  must  conform 
to  Bureau  requirements  and  guidelines 
outlined  in  the  Solicitation  Package  for 
this  RFP.  The  Project  Objectives,  Goals, 
and  Implementation  (POGI).  and  the 
Proposed  Submission  Instructions  (PSI). 
which  contain  additional  guidelines,  are 
included  in  the  Solicitation  Package. 
Proposals  that  do  not  follow  RFP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

Announcement  Title  and  Number:  All 
communications  with  the  Bureau 
concerning  this  RFP  should  refer  to 
Fulbright  Teacher  Exchange  Program 


Orientation  and  reference  number  EGA/ 
A/S/X-00-03. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  Bureau  of 
Educational  &  Cultural  Affairs  by  5  p.m. 
Washington.  DC  time  on  Friday,  March 
10,  2000.  Faxed  documents  will  not  be 
accepted  at  any  time,  nor  will 
documents  postmarked  March  10,  2000, 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensiwe  compliance  with  the  deadline. 

Program  Dates:  Grant  should  begin  on 
or  about  May  1.  2000  and  run  through 
April  30.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
United  States  Department  of  State, 
Bureau  of  Educational  &  Cultural 
Affairs.  Office  of  Global  Educational 
Programs.  Fulbright  Teacher  Exchange 
Branch,  State  Annex  44.  ECA/A/S/X, 
room  349,  301  4th  Street,  SW, 
Washington,  DC  20547.  telephone:  (202) 
619-4556,  fax:  (202) 401-1433  to 
request  a  Solicitation  Package 
containing  more  detailed  award  criteria, 
required  application  form*,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  specify  Bureau  Program  Officer 
Dehab  Ghebreab,  (telephone:  202-619- 
4556;  e-mail:  dghebrea@usia.gov)  on  all 
inquiries  and  correspondence. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  web- 
site at  http://e. usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Bureau  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Department  of  State.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/A/S/X-00-03.  Program 
Management  Staff,  ECA/EX/PM,  Room 
336,  301  4th  Street,  SW,  Washington, 
DC  20547. 

Diversity  Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
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diversity  of  Am  erican  political,  social, 
and  cultural  lif  i.  "Diversity"  should  be 
interpreted  in  t  le  broadest  sense  and 
encompass  diff  srences  including,  but 
not  limited  to  e  imicity,  race,  gender, 
religion,  geogra  jhic  location,  socio- 
economic statui  ,  and  physical 
challenges.  Ap]  ilicants  are  strongly 
encouraged  to  <  dhere  to  the 
advancement  o  this  principle  both  in 
program  administration  and  in  program 
content.  Please jrefer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  ncorporating  diversity 
into  the  total  pi  oposal. 

Year  2000  Com  pliance  Requirement 
(Y2K  Requiren  ent) 

The  Year  20C  0  (Y2K)  issue  is  a  broad 
operational  ant  accounting  problem 
that  could  pote  itially  prohibit 
organizations  ft  om  processing 
information  in  iccordance  with  Federal 
management  ai  d  program  specific 
requirements  ii  icluding  data  exchange 
with  the  Bureau.  The  inability  to 
process  informi  ition  in  accordance  with 
Federal  require  tnents  could  result  in 
grantees  being  i  •equired  to  retiim  funds 
that  have  not  b  >en  accounted  for 
properly. 

Tne  Biueau  t  lerefore  requires  all 
organizations  li  se  Y2K  compliant 
systems  includ  ng  hardware,  software, 
and  firmware. !  iystems  must  accurately 
process  data  an  d  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  b<  ginning  of  the  year  2000 
and  correctly  a  Ijust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Admi:  listration's  Office  of 
Information  Te  :hnology  web-site  at 
:  olicy.gsa.gov. 
information: 
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their  families  to  arrive  at  the  orientation 
on  Tuesday,  August  1,  which  is  a  rest 
day  for  foreign  teachers.  (The  recipient 
institution  must  require  U.S.  teachers  to 
make  their  own  travel  arrangements  to 
the  orientation  site,  on  a  reimbmsable 
basis).  The  workshop  itself  will  take 
place  August  2-3  for  all  participants. 
Departure  will  be  scheduled  for  August 
4. 

Purpose;  The  purpose  of  the  August 
orientation  workshop  is  to  provide  U.S. 
and  foreign  teachers  and  their  spouses 
and  dependents  with  a  wide  range  of 
briefings,  training,  and  discussions  to 
assist  them  in  preparing  to  function 
effectively  in  host  schools  and 
communities  here  and  abroad  in  order 
to  promote  the  mission  of  the  Fulbright 
Program,  mutual  understanding. 
Partners  meet  face-to-face  and  share 
important  information  about  their 
workplace  and  other  particulars 
concerning  their  individual  exchanges. 
The  workshop  should  focus  on  the 
teachers'  need  to  understand  education 
in  the  host  country,  the  professional  and 
personal  aspects  of  the  exchange,  and 
the  many  aspects  of  adjustment  to  living 
abroad,  including  cross-cultural 
orientation.  The  workshop  should  also 
address  the  anticipated  needs  and 
concerns  of  spouses  and  children  so  that 
they  are  able  to  optimally  benefit  from 
the  exchange  year  abroad. 

Agenda:  The  agenda  should  recognize 
partner  relationship  building  as  a 
priority  by  scheduling  joint  sessions  for 
U.S.  and  foreign  partners  in  the 
morning,  establishing  training  objectives 
for  each  session,  and  sequencing 
sessions  to  reinforce  experiential 
learning.  An  equivalent  of  one  day 
should  be  set  aside  for  the  US  teachers 
and  their  families,  as  well  as  exchange 
partners  and  their  families,  to  attend 
joint  sessions  and  discuss  their 
individual  exchanges  one-on-one. 

Sessions  for  U.S.  and  foreign  teachers, 
some  with  their  spouses,  should  include 
presentations  on  educational  systems 
and  cross-cultural  matters.  The  POGI 
contains  more  specific  information. 

Additional  Activities 

In  developing  the  program  agenda, 
cooperating  institution  may  wish  to 
provide  additional  activities  designed  to 
strengthen  teachers'  and  dependents' 
abilities  to  function  in  a  foreign  setting. 
Time  constraints  should  be  considered: 
sessions  must  not  interfere  with  the 
partner  joint  sessions  and  (one-on-one) 
discussions.  Possibilities  might  include 
sessions  on  cross-cultural 
communication  and  understanding,  and 
visits  to  embassies,  consulates,  and 
cultural  gatherings.  It  may  also  be 
possible  to  schedule  sessions  on  August 


1  when  all  foreign  teachers  are  present 
and  most  U.S.  teachers  will  have  arrived 
by  the  afternoon. 

Speakers 

Cooperating  institution  is  to  identify 
and  invite  speakers  and  panelists  to 
cover  all  sessions,  but  must  demonstrate 
its  ability  and  willingness  to  draw  on  its 
own  resources  to  identify  such 
individuals,  as  well  as  other  resources 
beyond  the  organization.  This  includes 
universities  in  the  area,  consulting 
groups,  embassy  personnel  or  other 
experts.  Speakers  may  include  State 
Department's  specialists,  staff  from 
foreign  counterpart  agencies,  university 
faculty,  international  and  intercultural 
specialists,  foreign  consular  and 
embassy  officials,  former  exchange 
teachers,  foreign  teachers,  currently  on 
exchange  in  the  United  States.  U.S. 
administrators  associated  with  the 
program  and  others.  The  Bureau  must 
approve  speaker/panelist  selections. 
Ehuring  the  sessions  set  aside  for 
administrative  matters,  Biireau  staff  will 
specifically  designate  State  Department 
specialists  and  staff  from  foreign 
coimterpart  agencies  to  serve  as 
resovu'ce  people  and  speakers.  The 
cooperating  institution  may  also  be 
asked  to  call  on  these  people  to  assist 
with  other  orientation  sessions.  As 
much  as  possible,  presenters  should 
incorporate  Fulbright  specific 
situations,  issues,  and  materials. 

Services 

In  addition  to  developing  the  agenda 
and  securing  speakers,  the  cooperating 
institution  will  provide  specific  services 
in  consultation  with  Bureau  program 
officers.  The  POGI  contains  more 
specific  information. 

Web-Site 

The  institution  will  be  expected  to 
design  a  web-site  to  support  easy  access 
to  information  pertaining  to  the  August 
orientation  program.  The  web-site 
should  be  linked  to  the  Bureau's  and 
program  agency's  appropriate  sites  to 
help  grantees  access  additional 
resources  and  information. 

Reports 

The  institution  will  be  expected  to 
design  and  distribute  an  evaluation  for 
the  August  orientation  to  be  completed 
by  the  teachers.  Such  a  form  will  cover 
program  content,  including  meeting 
sessions,  as  well  as  logistical 
arrangements  such  as  housing,  food,  and 
general  meeting  facilities.  The  form  will 
be  cleared  by  Bureau  prior  to  its  use. 
Participants'  evaluations  should  be 
tabulated  and  sent  to  the  Bureau  no  later 
than  four  weeks  after  the  orientation. 


Federal  Register / Vol,  65.  No.  10 /Friday,  January  14,  2000 /Notices 


2453 


The  institution  should  also  provide  the 
Bureau  with  a  substantive  written 
analysis  of  the  orientation,  with 
recommendations  for  improving  future 
orientations  (no  later  than  ten  weeks 
after  the  orientation).  The  Bureau 
reserves  the  right  to  conduct  an 
independent  evaluation  of  the  program. 
The  institution  is  also  required  to 
provide  a  breakdown  of  actual  cost 
figures  for  the  orientation  no  later  than 
ten  weeks  after  the  completion  of  the 
orientation. 

Special  note:  The  cooperating 
institution  will  survey  the  literature  of 
appropriate  subject  fields  to  determine 
materials  of  greatest  potential  value  to 
teachers.  If  approved  by  the  Bureau, 
recipient  institution  will  purchase 
materials  (up  to  $40  per  teacher).  The 
institution  will  also  compile  other 
materials  as  directed  by  die  Bureau. 
These  may  include  materials  on  U.S. 
education,  including  current  trends  and 
initiatives,  materials  on  education  in 
selected  foreign  coimtries,  materials  on 
cross-cultural  adjustment  and 
understanding,  materials  that  provide 
guidance  on  living  abroad,  and  other 
materials  which  the  institution  and  the 
Bureau  staff  consider  useful.  The 
institution  will  provide  these  materials  . 
to  U.S.  and  foreign  exchange  teachers  at 
the  orientation. 

Note:  The  Bureau  may  also  request  that 
cooperating  institution  arrange  additional 
orientation  and/or  training,  or  worksiiop 
briefings  for  program  participants  and 
administrators,  resource  people,  and 
organizers  during  the  award  period. 
Cooperating  institution  may  also  be  asked  to 
provide  programming  and  other  services  to 
the  Bureau  including,  but  not  limited  to,  peer 
committee  chairpersons  workshops, 
predeparture  orientation  activities,  foreign 
and  U.S.  teacher  debriefings,  materials 
purchase  and  distribution,  and  the 
.development  of  new  program  information, 
including  materials  and  videos. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line-item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  There  must  be  a 
simimary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  the  Bureau 
decisions  on  funding.  Administrative 
costs  should  be  kept  low;  this  will  be  an 
important  factor  in  grant  competition. 
Also,  the  ability  to  achieve  cost- 
effectiveness  within  budget  guidelines 
through  cost-sharing  will  enhance 
competitive  proposals.  Please  refer  to 


the  Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
Bureau  officers.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Advisor  or  by  other  offices  of  the  State 
Department.  Fimding  decisions  will  be 
made  at  the  discretion  of  the  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  will  reside  with  a  contracts 
officer  with  competency  for  Bureau 
programs. 

Review  Criteria 

State  Department  officers  will  use  the 
criteria  below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank-ordered  or  weighted. 

1 .  Quality  and  Clarity  of  Program 
Planning:  Proposals  should  exhibit 
substance,  precision,  and  relevance  to 
Bureau  mission.  Detailed  agenda  and 
relevant  work  plan  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  Agenda  and  plan  should 
adhere  to  the  program  overview  and 
guidelines  described  above.  Proposals 
should  clearly  demonstrate  how  the 
institution  will  meet  the  program's 
objectives  and  plan. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
outlining  relevant  aspects  of  the 
institutional  profile.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  and  program 
content  (orientation  sessions,  resource 
materials,  and  choice  of  resources). 

3.  Institutional  Capacity  and  Record/ 
Ability:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  Proposals 
should  demonstrate  an  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
State  Department's  Contracts  office.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 


4.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activities'  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
reconmiended. 

5.  Cost-effectiveness  and  Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  the  internal  Bureau  procedures. 

Dated:  January  7,  2000.  , 

Evelyn  S.  Lieberman, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs.  ■ — 

[FR  Doc.  00-985  Filed  1-13-00;  8:4«  am) 

BILUNG  CODE  471 0-11 -P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Functional  Advisory  Committee  on 
Electronic  Commerce  (IFAC-4) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Functional 
Advisory  Conunittee  on  Electronic 
Commerce  (IF AC— 4)  will  hold  a  meeting 
on  February  3,  2000,  from  9  a.m.  to  3 
p.m.  The  meeting  will  be  open  to  the        * 
public  from  9  a.m.  to  12  noon  and 
closed  to  the  public  from  12  noon  to  3 
p.m. 


\^ 
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DATES:  The  m&  (ting  is  scheduled  for 
February  3,  20(iO,  unless  otherwise 
notified. 

ADDRESSES:  Thb  meeting  will  be  held  at 
the  Departmen  of  Conunerce  Room 
4830.  located  a  I  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC,  unless  oth(  irwise  notified. 
FOR  FURTHER  FORMATION  CONTACT:  Eric 
Fredell,  Department  of  Commerce,  14th 
St.  and  Constitution  Ave.,  NW, 
Washington,  DC  20230.  (202)  482-0304 
or  Ladan  Manteghi.  Office  of  the  United 
States  Trade  Representative.  1724  F  St. 
NW.  Washington.  DC  20508.  (202)  395- 
6120. 

SUPPLEMENTARt  INFORMATION:  The 
IFAC-4  will  hold  a  meeting  on  February 
3.  2000  from  9  a.m.  to  3  p.m.  The 
meeting  will  iiiclude  a  review  and 
discussion  of  ciirrent  issues  which 
influence  U.S.jrade  policy.  Pursuant  to 
Section  2155(fK2)  of  Title  19  of  the 
United  States  Gode  and  Executive  Order 
11846  of  March  27.  1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  th<  t  part  of  this  meeting  will 
be  concerned  \  rith  matters  the 
disclosure  of  w  hich  would  seriously 
compromise  th  e  development  by  the 
United  States  ( Government  of  trade 
policy,  prioriti  ss.  negotiating  objectives 
or  bargaining  p  ositions  with  respect  to 
the  operation  c  f  any  trade  agreement 
and  other  matt  srs  arising  in  coimection 
with  the  development,  implementation 
and  administra  tion  of  the  trade  policy  of 
the  United  Sta  es.  During  the  discussion 
of  such  matter! .  the  meeting  will  be 
closed  to  the  p  iblic  from  12  noon  to  3 
p.m.  The  meet  ng  will  be  open  to  the 
public  and  press  from  9  a.m.  to  12  noon, 
when  other  tra  de  policy  issues  will  be 
discussed.  Att(  ndance  during  this  part 
of  the  meeting  is  for  observation  only. 
Individuals  wl  o  are  not  members  of  the 
committees  wi  1  not  be  invited  to 
comment. 
Pate  Felts, 

Acting  Assistant  United  States  Trade 
Representative, ,  ntergovernmental  Affairs 
and  Public  Liais  in. 
[FR  Doc.  00-894  Filed  1-13-00;  8:45  am) 

BILLING  CODE  3190 -01 -M 


DEPARTMErr  OF  TRANSPORTATION 

Federal  Aviatfcn  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB 
Collections  o 


AGENCY: 
Administratio  i 
ACTION:  Notice 


Fedeijal  Aviation 

(FAA).  DOT. 


of  Two  Current  Public 
information 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  two  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  March  14,  2000. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judith  Street.  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division. 
APF-100.  800  Independence  Ave.,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  the  following  two 
current  collections  of  information  in 
order  to  evaluate  the  necessity  of  the 
collection,  the  accuracy  of  the  agency's 
estimate  of  the  burden,  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  possible  ways  to 
minimize  the  biu-den  of  the  collection. 
Following  is  a  short  synopsis  of  the  two 
currently  approved  public  information 
collection  activities,  which  will  be 
submitted  to  OMB  for  review  and 
renewal: 

1.  2120-0608.  Commercial  Space 
Transportation  Licensing  Regulations. 
The  data  requested  for  a  license 
application  to  conduct  commercial 
space  launch  activities  are  required  by 
the  Commercial  Space  Launch  Act  of 
1984,  49  U.S.C.  App.  §§  2601-2623.  as 
recodified  at  49  U.S.C.  70101-70119 
(1994).  The  required  information  will  be 
used  to  determine  if  applicant  proposals 
for  conducting  commercial  space 
launches  can  be  accomplished  in  a  safe 
manner  according  to  regulations  and 
license  orders  issued  by  the  Office  of  the 
Associate  Administrator  for  Conunercial 
Space  Transportation.  Respondents  are 
an  estimated  6  licensees  authorized  to 
conduct  licensed  launch  activities.  The 
estimated  annual  burden  is  3000  hours. 

2.  2120-0652.  Changes  in  Permissible 
Stage  2  Airplane  Operations.  On  11/29/ 
99.  the  President  signed  legislation  (PL 
106-113)  amending  the  Airport  Noise 
and  Capacity  Act  (ANCA)  of  1190.  The 
primary  focus  of  ANCA  was  the 
prohibition  on  Stage  2  airplane  flight  in 
the  contiguous  United  States  after  12/ 
31/99.  The  changes  to  ANCA  give  the 
FAA  new  authority  to  allow  certain 
non-revenue  Stage  2  flights  after  the 
statutory  compliance  date.  After  12/31/ 
99,  operations  will  need  a  special  flight 
authorization  to  bring  Stage  2  airplanes 
into  the  U.S.  in  non-revenue  service  for 
a  certain  purpose.  The  respondents  are 
an  estimated  100  operators  of  stage  2 


airplanes  needing  to  bring  Stage  2 
airplanes  into  the  U.S.  in  non  revenue 
service  for  a  certain  purpose.  The 
estimated  annual  biu-den  is  25  hours. 

Issued  in  Washington.  DC.  on  January  10. 
2000. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division.  APF-100. 
[FR  Doc.  00-932  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA-1 999-6689] 

Railroad  Car  Consplcuity; 
Establishment  of  Public  Docket 

Congress,  in  the  Federal  Railroad 
Safety  Authorization  Act  of  1994  (Pub. 
L.  No  103-440),  requires  FRA  to 
conduct  a  review  of  the  Department's 
rules  with  respect  to  the  visibility  of 
railroad  cars.  Part  of  this  review 
includes  collecting  relevant  data  from 
operational  experience  by  railroads 
having  enhanced  visibility  measures  in 
service.  The  statute,  codified  at  49 
U.S.C.  20148,  provides  that  if  the  review 
establishes  that  enhanced  railroad  car ' 
visibility  would  likely  improve  safety  in 
a  cost-effective  manner,  the  Secretary  of 
Transportation  shall  initiate  a 
rulemaking  to  prescribe  regulations 
requiring  enhanced  visibility  standards 
for  railroad  cars.  The  Secretary  has 
delegated  this  responsibility  to  the 
Federal  Railroad  Administration 
("FRA"). 

FRA  will  consider,  at  a  minimum — 

(1)  visibility  of  railroad  cars  from  the 
perspective  of  noru-ailroad  traffic; 

(2)  whether  certain  railroad  car  paint 
colors  should  be  prohibited  or  required; 

(3)  the  use  of  reflective  materials; 

(4)  the  visibility  of  lettering  on 
railroad  cars; 

(5)  the  effect  of  any  enhanced 
visibility  measures  on  the  health  and 
safety  of  train  crew  members;  and 

(6)  the  cost/benefit  ratio  of  any  new 
regulations. 

In  an  effort  to  carry  out  the 
Congressional  mandate,  FRA  is 
establishing  a  public  docket  to  provide 
all  interested  parties  with  a  central 
location  to  both  send  and  review 
relevant  information  concerning 
railroad  car  conspicuity.  The  docket 
established  for  this  purpose  is 
designated  Docket  No.  FRA-1 999-6689. 
The  information  submitted  to  the  docket 
will  aid  FRA  in  determining  whether  or 
not  a  rulemaking  will  ultimately  be 
appropriate. 
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The  public  is  invited  to  submit  both 
relevant  information  and  relevant 
comments  to  the  docket.  Written 
submissions  should  refer  to  the  docket 
number  of  this  notice  (Docket  No.  FRA- 
1999-6689)  and  be  sent  to  the  DOT 
Central  Docket  Management  Facility, 

400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590-0001.  All  docketed  material 
will  be  available  for  inspection  during 
regular  business  hours  at  DOT's  Central 
Docket  Management  Facility,  Room  Pl- 

401  (Plaza  Level),  400  Seventh  Street, 
S.W.  Washington,  D.C.  20590-0001.  All 
documents  in  the  public  docket  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  facility's  web 
site  at  http://dms.dot.gov. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-892  Filed  1-13-00;  8:45  am] 

BILLING  CODE  4910-06-U 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  NHTSA-99-S087] 

Safety  Performance  Standards 
Program  Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  NHTSA  Rulemaking 
Status  Meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program. 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  its  vehicle 
regulatory  program  will  be  held  on 
Thursday,  March  16,  2000,  beginning  at 
9:45  a.m.  and  ending  at  approximately 
12  p.m,  at  the  Best  Western 
International  Hotel,  Detroit,  MI. 
Questions  relating  to  the  vehicle 
regulatory  program  must  be  submitted 
in  wrriting  with  a  diskette  (Wordperfect) 
by  Thursday,  February  17,  2000,  to  the 
address  shown  below  or  by  e-mail.  If 
sufficient  time  is  available,  questions 
received  after  February  17,  may  be 
answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  questions(s)  does  not  have 
to  be  present  for  the  questions(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  February  17, 
2000,  and  the  issues  to  be  discussed, 
will  be  posted  on  NHTSA's  web  site 
(www.nhtsa.dot.gov)  by  Monday,  March 


6,  2000,  and  also  will  be  available  at  the 
meeting. 

ADDRESSES:  Questions  for  the  March  16, 
NHTSA  Rulemaking  Status  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Lopez,  NPS-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Fax  Number  202-366-4329,  e- 
mail  dlopez@nhtsa.dot.gov.  The  meeting 
will  be  held  at  the  Best  Western 
International  Hotel,  9191  Wickham 
Road,  Detroit,  MI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delia  Lopez,  (202)  366-1810. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
holds  a  regular,  quarterly  meeting  to 
answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past,  to  the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phases  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
DOT  Docket  in  Washington,  DC,  within 
four  weeks  after  the  meeting.  Copies  of 
the  transcript  will  then  be  available  at 
ten  cents  a  page,  (length  has  varied^from 
80  to  150  pages)  upon  request  to  DdT 
Docket,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
DOT  Docket  is  open  to  the  public  from 
10:00  a.fH.  to  5:00  p.m.  The  transcript 
may  also  accessed  electronically  at 
httpJ/dms.dot.gov.at  docket  NHTSA- 
99-5087.  Questions  to  be  answered  at 
the  quarterly  meeting  should  be 
organized  by  categories  to  help  us 
process  the  questions  into  an  agenda 
form  more  efficiently.  Sample  format: 

I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 

II.  Consumer  Information 

III.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810,  by  COB  March  6,  2000. 


Issued:  January  10.  2000. 

Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  00-971  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  4910-4»-4> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  00-01] 

Notice  of  Request  for  Preemption 
Opinion 

agency:  Office  of  the  ConjptroUer  of  the 
Currency,  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  for 
comment  a  written  request  for  our 
opinion  on  whether  a  Pennsylvania 
statute  regulating  auctioneers  applies  to 
a  national  bank  that  uses  an  auction 
format  to  market  and  sell  certificates  of 
deposit  (CDs)  over  the  Internet.  The 
purpose  of  this  notice  is  to  afford 
interested  persons  an  opportunity  to 
submit  comments  before  the  OCC  issues 
a  final  opinion  responding  to  this 
request. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  2000. 
ADDRESSES:  You  may  submit  comments 
electronically  to 

regs.comments@occ.treas.gov  or  by  mail 
to  Docket  No.  00-01,  Communications 
Division,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E  St., 
SW,  Washington.  DC  20219.  Comments 
will  be  available  for  inspection  and 
photocopying  at  ihat  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Tenhundfeld,  Assistant  Director, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 

SUPPLEMENTARY  INFORMATION:  A  national 
bank  headquartered  in  Pennsylvania 
(the  Bank)  uses  an  auction  format  to 
market  and  sell  CDs  over  the  Internet, 
an  activity  referred  to  in  this  Notice  as 
the  "online  deposit  program."  A 
Peimsylvania  statute  requires  that 
auctioneers  be  licensed  and  subjects 
them  to  examination  and  inspection  by 
the  state.  The  Bank  has  submitted  a 
written  request  for  the  OCC's  opinion  on 
whether  Federal  law  preempts  the 
application  of  the  Pennsylvania  statute 
to  the  Bank's  online  deposit  program. 

Section  114  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
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The  Pennsylvania  Auction  Statute 

The  Pennsylvania  auction  statute  is 
codified  at  63  Pa.  Stat.  §  734  et  seq. 
(1998).  It  governs  the  licensing  and 
regulation  of  persons — "auctioneers" — 
engaged  in  the  sale  of  property  at 
auction.  The  Pennsylvania  statute 
defines  an  "auction"  as 

the  offer  to  sell  property  to  the  members  of 
an  audience  congregated  for  the  purpose  of 
making  bids  for  the  purchase  of  property  in 
an  effort  by  the  auctioneer  or  apprentice 
auctioneer  to  advance  the  amount  of  the  bids 
to  obtain  the  highest  or  most  favorable  offer.  ^ 

Auctioneers  must  be  licensed  by  the 
State  Board  of  Auctioneer  Excuniners  * 
and  are  required  to  keep  detailed 
records  of  sales  of  property  at  auction. ^ 
Pennsylvania  auctioneers  are  subject  to 
examination  by  the  state.''  An 
auctioneer  who  fails  to  obtain  a  license 
is  subject  to  civil  and  criminal 
penalties.^  The  Pennsylvania  statute 
permits  either  individuals  or 
corporations  to  be  auctioneers,  and  the 
Bank  believes  that  a  corporation  that 
employs  an  individual  auctioneer  may 
have  to  be  licensed  both  as  an 
auctioneer  and  as  an  auction  company. 

Issues  Presented  by  the  Bank 

The  Bank  asserts  that  Federal  law 
authorizes  it  to  conduct  the  online 
deposit  program,  that  the  licensing, 
recordkeeping,  and  examination 
requirements  in  the  Pennsylvania 
auction  statute  impermissibly  condition 
and  burden  the  exercise  of  this  Federal 
authority,  and  that  the  Pennsylvania 
statute  is  therefore  preempted.  The  Bank 
relies  on  the  express  authority  provided 
by  12  U.S.C.  24(Seventh)  to  "receive 
deposits,"  on  the  incidental  powers 
clause  of  12  U.S.C.  24(Seventh).  and  on 
the  OCC's  regulation  at  12  CFR  7.1019. 
which  authorizes  national  banks  to 
perform,  provide,  or  deliver  through 
electronic  means  any  authorized 
product  or  service. 

The  Bank  also  cites  a  line  of  national 
bank  preemption  cases  decided  by  the 
U.S.  Supreme  Court  and  culminating  in 
the  Court's  decision  in  Bamett  Bank  of 
Marion  County,  N.A.  v.  Nelson,  517  U.S. 
25  (1996).  in  support  of  its  position  that 
a  state  may  not  regulate  an  activity  that 
a  national  bank  is  Federally  authorized 
to  conduct.  The  Bank  notes  that  its  use 
of  the  online  Auction  Site  may 
constitute  the  promotion  and 
advertising  of  its  deposit  products  and 


participants  in  the  online  deposit  program  in 
accordance  with  its  privacy  policy,  which  is  posted 
on  the  Auction  Site. 

'63Pa.  Stat,  at  §734.2. 

••W.  at  §734.3. 

5  W.  at  §734.16. 

»W.  at  §734.20. 

'W.  at  §734.29. 


that  the  Supreme  Court  has  specifically 
held  that  a  state  law  purporting  to  limit 
or  restrict  national  bank  advertising  is 
preempted."  In  addition,  the  Bank  relies 
on  prior  OCC  interpretive  letters 
opining  that  state  laws  purporting  to 
apply  licensing  requirements  to  national 
banks'  Federally  authorized  activities 
are  preempted.^  Finally,  the  Bank 
asserts  that  application  of  the 
Permsylvania  statute  to  its  online 
auction  activities  is  preempted  because 
the  national  bank  visitorial  powers 
statute.  12  U.S.C.  484.  vests  the  OCC 
with  exclusive  authority  to  examine  and 
supervise  national  banks. 

Request  for  Comments  ^ 

The  OCC  solicits  comment  on 
whether  Federal  law  preempts  the 
Pennsylvania  auction  statute  as  it  would 
apply  to  the  Bank's  online  deposit 
program. 

Dated:  January  4.  2000. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
[FR  Doc.  00-968  Filed  1-13-00;  8:45  am) 
BILUNG  CODE  4aiO-3>-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Coiiection  Activities;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasiuy  solicits 
comments  on  Mutual  to  Stock 
Conversion. 

DATES:  Submit  written  comments  on  or 
before  March  14.  2000. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch.  Information 
Management  and  Services  Division. 
Office  of  Thrift  Supervision.  1700  G 


8  See  Franklin  NafI  Bank  v.  New  York.  347  U.S. 
373  (1954). 

"See.  e.g..  OCC  Interpretive  Letter  No.  749  (Sept. 
13.  1996)  (opining  that  state  law  requiring  licensing 
of  national  banks'  annuities  sales  activities  is 
preempted):  OCC  Interpretive  Letter  No.  628  duly 
19.  1993)  (opining  that  state  securities  board 
regulation  requiring  a  national  bank  providing  trust 
services  to  register  as  an  investment  adviser  is 
preempted). 
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Street.  NW.,  Washington,  DC  20552, 
Attention  1550-0014.  Hand  deliver 
comments  to  the  Public  Reference 
Room,  1700  G  Street,  NW.,.  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to 
"public.info@ots.treas.gov",  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  NW,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Washington,  Supervision,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington.  DC  20552.  (202)  906- 
6706. 

SUPPLEMENTARY  INFORMATION: 

Title:  Mutual  to  Stock  Conversion. 

OMB  Number:  1550-0014. 

Form  Number:  Not  applicable. 

Abstract:  12  CFR  Part  563b  states  that 
no  mutual  association  shall  convert  to  a 
stock  association  without  previous 
written  consent  of  the  Office  of  Thrift 
Supervision. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  500 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5,000  hours. 


Request  for  Comments 

The  OTS  will  summarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  January  10,  2000. 

John  E.  Werner, 

Director,  Information  Sr  Management  Services 
Division. 

[FR  Doc.  00-899  Filed  1-13-00;  8:4^  am] 

BILUNG  CODE  6720-01-P 


TWENTY-FIRST  CENTURY 
WORKFORCE  COMMISSION 

Notice  of  Public  Information  Hearing 

AGENCY:  Twenty-First  Century 
Workforce  Commission. 

ACTION:  Notice  of  public  information 
hearing. 

SUMMARY:  This  notice  is  to  announce  a 
public  information  hearing  on 
Thursday.  Jemuary  20,  2000.  Members  of 
the  public  are  invited  to  attend  the 
hearing.  Several  witnesses  have  been 
invited  by  the  Commissioners  to  testify 
and  to  address  the  questions  identified 
by  the  agenda  set  forth  below. 
DATES:  The  Public  Information  Hearing 
will  be  held  on  Thursday,  January  20, 
2000.  from  9:00  am  to  approximately  3 
p.m.  Registration  is  from  9:00  am  to 
10:00  am.  The  dates,  locations  and  times 
for  subsequent  meetings  will  be 
announced  in  advance  in  the  Federal 
Register. 

ADDRESSES:  The  Eagle  Ridge  Conference 
Center  in  Jackson,  Mississippi  at  Hinds 
Community  College,  Raymond  Campus, 
is  located  at  1500  Raymond  Lake  Road, 
Raymond.  MS  39154.  For  directions  or 
other  information  about  the  Conference 
Center,  call  664-857-3100.  All 
interested  parties  are  invited  to  attend 
this  Information  Hearing.  Seating  may 
be  limited  and  will  be  available  on  a 
first-come,  first-serve  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hans  Meeder,  Executive  Director, 
Twenty-First  Century  Workforce 
Commission.  1201  New  York  Avenue. 
NW.  Suite  700.  Washington,  DC  20005. 
(Telephone  (202-289-2939.  TTY  (202) 
289-2977)  These  are  not  toll-free 
numbers.  Email:  Workforce21@nab.com. 
SUPPLEMENTARY  INFORMATION: 
Establishment  of  the  Twenty-First 
Century  Workforce  Commission  was 
mandated  by  Subtitle  C  of  Title  III  of  the 
Workforce  Investment  Act,  Sec.  331  of 
Pub.  L.  105-220. 112  Stat.  1087-1091, 
(29  U.S.C.  2701  note),  signed  into  law 
on  August  7.  1998.  The  15  voting 
member  Twenty-First  Century 
Workforce  Commission  is  charged  with 
studying  all  aspects  of  the  information 
technology  workforce  in  the  United 
States.  Notice  is  hereby  given  of  the  first 
Public  Information  Hearing  of  the 


Twenty-First  Century  Workforce 
Commission. 

The  Workforce  Investment  Act  (Pub. 
L.  No.  105-220),  signed  into  law  on 
August  7,  1998,  established  the  Twenty- 
First  Centiuy  Workforce  Commission. 
The  Commission  is  charged  with 
carrying  out  a  study  of  the  information 
technology  workforce  in  the  U.S., 
including  the  examination  of  the 
following  issues: 

1 .  What  skills  are  currently  required 
to  enter  the  information  technology' 
workforce?  What  technical  skills  will  be 
demanded  in  the  near  future? 

2.  How  can  the  United  States  expand 
its  niunber  of  skilled  information 
technology  workers? 

3.  How  do  information  technology 
education  programs  in  the  United  States 
compare  with  other  countries  in 
effectively  training  information 
technology  workers?  [The  Commission 
study  should  place  particular  emphasis 
upon  contrasting  secondary,  non-and- 
post-baccalaureate  degree  education 
programs  available  within  the  U.S.  and 
foreign  countries.) 

The  Workforce  Investment  Act  directs 
the  Commission  to  issue 
recommendations  to  the  President  and 
Congress  within  six  months.  The 
Commission  first  met  on  November  16, 
1999,  and  will  issue  its 
recommendations  by  May  16.  2000. 

Agenda:  At  the  Jackson,  Mississippi 
hearing,  the  Commission  working  group 
conducting  the  hearing  will  emphasize 
the  following  issues:  (1)  What  are  the 
Information  Technology  workforce 
needs  of  Mississippi  and  what  strategies 
are  the  private  sector,  educational 
institutions,  and  federal,  state  and  local 
governments  developing  and 
implementing  to  address  these 
workforce  shortages?  (2)  How  can 
community  colleges  participate  in 
initiatives  to  address  information 
technology  workforce  development?  (3) 
What  are  the  special  challenges  and 
opportunities  facing  rural  conununities 
and  what  strategies  are  being  developed 
and  implemented  to  address  these 
challenges  and  opportimities? 

Commission  Membership:  The 
Workforce  Investment  Act  mandates 
that  15  voting  members  be  appointed  by 
the  President.  Majority  Leader  of  the 
Senate,  and  Speaker  of  the  House  (5 
members  each),  including  3  educators,  3 
state  and  local  government 
representatives.  8  business 
representatives  and  1  labor 
representative.  The  Act  also  mandates 
that  the  President  appoint  2  ex-officio 
members,  one  each  from  the 
Departments  of  Labor  and  Education. 

The  Commissioners  are:  Chairman 
Lawrence  Perlman.  Ceridian 
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Special  Accommodations:  Reasonable 
accommodations  will  be  available. 
Persons  needing  any  special  assistance 
such  as  sign  language  interpretation,  or 
other  special  accommodation,  are 
invited  to  contact  Mr.  Hans  Meeder,  as 
shown  above.  Requests  for 
acconunodations  must  be  made  four 
days  in  advance  of  the  hearing. 

Due  to  difficulties  of  scheduling  the 
members  we  are  unable  to  provide  a  full 
15-day  advance  notice  of  this  meeting. 

Signed  at  Washington,  DC  this  10th  day  of 
January,  2000. 
Hans  K.  Meeder, 

Executive  Director,  Twenty-First  Century 
Workforce  Commission. 
[FR  Doc.  00-915  Filed  1-13-00;  8:45  am) 

BILUNG  CODE  4510-23-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


dire  :ted 


[OMB  Control  No.  2900-0099] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  the 
eligibility  of  the  surviving  spouse, 
spouse  or  child  of  a  veteran  for 
educational  assistance  for  the  new 
program  of  education  or  place  of 
training. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  14,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0099"  in 
any  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
niust  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Change  of  Program 
or  Place  of  Training — Survivors'  and 
Dependents'  Educational  Assistance,  " 
VA  Form  22-5495. 

OMB  Control  Number:  2900-0099. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Spouses,  surviving  spouses, 
or  children  of  veterans  who  are  eligible 
for  Dependent's  Educational  Assistance 
under  38  U.S.C,  chapter  35,  complete 
VA  Form  22-5494  to  change  their 
program  of  education  and/or  place  of 
training.  VA  uses  the  information  to 
determine  if  the  new  program  selected 
by  a  spouse,  surviving  spouse,  or  child, 
is  suitable  to  their  abilities,  aptitudes, 
and  interests  and  to  verify  that  the  new 
place  of  training  is  approved  for 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
11,000. 
Dated:  December  28, 1999. 
By  direction  of  the  Secretary: 
Sandra  Mclntyre, 
Management  Analyst.  Information 
Management  Service 
[FR  Doc.  00-920  Filed  1-13-00;  8:45  ami 
BILUNG  CODE  832(M)1-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-01 1 0] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
in  determining  a  release  of  liability  and 
substitution  of  entitlement  of  veteran- 
sellers  to  the  Government  on  GI  or 
direct  loans. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  14,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0110"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Assumption 
Approval  and/or  Release  from  Personal 
Liability  to  the  Government  on  a  Home 
Loan,  VA  Form  26-6381. 

OMB  Control  Number:  2900-0110. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  Title  38,  U.S.C,  Section 
3713(a)  provides  that  when  a  veteran 
disposes  of  his  or  her  interest  in  the 
property  seciu-ing  the  loan,  the  VA  may, 
upon  request,  release  the  original 
veteran-borrower  from  personal  liability 
to  the  Government  only  if  three 
requirements  are  fulfilled.  First,  the  loan 
must  be  current.  Second,  the  purchaser 
must  assume  all  of  the  veteran's  liability 
to  the  Gqvemment  and  the  mortgage 
holder  on  the  guaranteed  loan.  Third, 
the  piu-chaser  must  qualify  from  a  credit 
and  income  standpoint,  to  the  same 
extent  as  if  he  or  she  were  a  veteran 
applying  for  a  VA-guaranteed  loan  in 
the  same  amount  as  the  loan  being 
assumed.  Veterans  who  are  selling  their 
homes  by  assumption  rather  than 
requiring  purchasers  to  obtain  their  own 
financing  to  pay  off  the  loan  must 
complete  this  form.  The  information 
furnished  is  essential  to  determinations 
for  assumption  approval,  release  of 
liability,  and  substitution  of  entitlement. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for  profit. 

Estimated  Annual  Burden:  680  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
4,082. 

Dated:  December  28, 1999. 

By  direction  of  the  Secretary. 

Sandra  Mclntyre, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  00-921  Filed  1-13-00;  8:45  am] 

BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-021 S] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currenUy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  the 
address  of  a  child  attaining  the  age  of 
majority  and  to  determine  the  child's 
status  for  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  14,  2000. 
ADDRESSES:  Submit  wnritten  comments 
on  the  collection  of  information  to 
Nancy  ].  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0215"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Information  to  Make 
Direct  Payment  to  Child  Reaching 
Majority,  VA  Form  Letter  21-863. 

OMB  Control  Number:  2900-0215. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Abstract:  VA 
used  by  VA 
the  address  of 
of  majority  anc 
status.  Title  38 
direct  paymeni 
from  the  date 
of  majority, 
provided  that  < 
a  child's  18th " 
school 
solicits 
determine  e 

Affected 
households. 

Estimated 
hours. 

Estimated 
Respondent:  1 

Frequency o 

Estimated 
22.600. 

Dated:  Deceml  ler 
By  direction  o 
Sandra  Mclntyr^ 

Management 
Management 
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Form  Letter  21-863  is 
adjudicators  to  determine 
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I  irthday  based  upon 
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DEPARTMENl  OF  VETERANS  , 
AFFAIRS 

[0MB  Control  Md.  2900-0393] 


Proposed  Infoirtnation  Collection 
Activity:  Prop<>8ed  Collection; 
Comment  Reauest 

agency:  Office  of  Acquisitions  and 
Materiel  Management,  Department  of 
Veterans  Affairs. 
ACTION:  Notice 

summary:  Theloffice  of  Acquisitions 
and  Materiel  lylanagement  (OA&MM), 
Department  ofl  Veterans  Affairs  (VA),  is 
announcing  an  opporttmity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Pap  erwork  Reduction  Act 
(PRA)ofl995  Federal  agencies  are 
required  to  pimlish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  eac  i  proposed  reinstatement, 
with  change,  ( i  a  previously  approved 
collection  for  A^hich  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  n  sponse  to  the  notice.  This 
notice  solicits  comments  on  the 
information  n  jeded  to  determine  whom 
to  award  cont  acts  or  with  whom  to 
enter  into  blaj  iket  purchase  agreements. 
DATES:  Writte  i  comments  and 
recommendat  ons  on  the  proposed 
collection  of  i  ^formation  should  be 
received  on  o  before  March  14,  2000. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Donald  E.  Kaliher,  Office  of 
Acquisitions  and  Materiel  Management 
(95A).  Department  of  Veterans  Aifairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  Please  refer  to  "OMB  Control 
No.  2900-0393"  in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Kaliher  at  (202)  273-8819. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  piirsuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  OA&MM 
invites  comments  on:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
OA&MM's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accviracy  of  OA&MM's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  VA  Acquisition  Regulation 
(VAAR)  Part  813. 
OMB  Control  Number:  2900-0393. 
Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  issues  requests  for 
quotations  (RFQs)  under  the  procedures 
of  the  Federal  Acquisition  Regulation 
(FAR)  Part  13  and  VAAR  Part  813  for 
the  acquisition  of  the  goods  and  services 
necessary  to  operate  the  Department.  In 
addition,  VA  requests  information  from 
vendors  for  the  purpose  of  establishing 
blanket  purchase  agreements  (BPAs). 
Any  individual  or  business  wishing  to 
submit  an  offer  on  an  RFQ  or  respond 
to  a  request  for  the  establishment  of  a 
BPA  may  do  so.  VA  will  use  the 
information  to  determine  to  which 
business  or  individual  VA  should  issue 
a  purchase  order  for  the  acquisition  of 
goods  or  services  or  to  determine  with 
which  business  or  individual  VA  should 
establish  a  BPA.  This  collection  of 
information  covers  only  those 
acquisition-related  actions  conducted 
under  the  procedures  of  FAR  Part  13 
and  VAAR  Part  813  that  affect  10  or 
more  persons  and  are,  therefore,  subject 


to  the  PRA.  Such  actions  include  open 
market  competitive  acquisitions 
between  $25,000  and  $100,000  and,  for 
conunercial  items,  acquisitions  between 
$100,000  and  $5  million  where 
simplified  procedures  are  used. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  and  households;  and 
Not-for-profit  institutions. 

Estimated  Annual  Burden:  10,650 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hoiu-. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
10,650. 

Dated:  December  23, 1999. 

By  direction  of  the  Secretary. 
Sandra  Mclntyre, 

Program  Analyst,  Information  Management 
Service. 

[FR  Doc.  00-923  Filed  1-13-00;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0598] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  chemge,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  needed  to 
aid  physicians  in  diagnosing  and 
treating  Gulf  War  veterans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  14,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  Please  refer  to  "OMB  Control 
No.  2900-0598"  in  any  correspondence. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Bickoff  at  (202)  273-8310. 


Ann 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 


Title:  National  Health  Survey  of  Gulf 
War  Era  Veterans  and  their  Families: 
Phase  III  Physical  Examinations. 

OMB  Control  Number:  2900-0598. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  In  November  of  1994  the 
Secretary  of  Veterans  Affairs  was 
directed  by  the  "Persian  Gulf  War 
Veterans'  Benefits  Act,"  Title  I  of  the 
"Veterans'  Benefits  Improvements  Act 
of  1994,"  Public  Law  103-446,  to 
conduct  a  health  survey  of  Persian  Gulf 
veterans  and  their  spouses  and  children. 
In  response  to  the  legislative  mandate, 
the  VHA  initiated  a  survey  entitled 
"National  Health  Survey  of  Gulf  War 
Era  Veterans  and  their  Families."  The 
present  survey  protocol  represents 
Phase  III  of  the  study,  clinical 
examinations  of  a  sample  of  1,000  Gulf 
War  vetereins  and  their  spouses  and 
children  and  1,000  Gulf  War  era 
nondeployed  veterans  and  their  spouses 
and  children.  The  Cooperative  Studies 
Evaluation  Committee  approved  this 
study  in  September  of  1997.  Physicians 
within  and  outside  the  Department  of 
Veterans  Affairs  hospital  system  will 


use  the  information  collected  during 
Phase  III  to  aid  in  diagnosing  and 
treating  Gulf  War  veterans.  Researchers 
will  also  use  the  information  to  further 
identify  any  possible  illnesses 
associated  with  the  myriad  of  symptoms 
presented  by  Gulf  War  veterans. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  140,046 
hours. 

Estimated  Average  Burden  Per 
Respondent:  25  hours,  30  minutes. 

Frequency  of  Response:  The  forms 
will  be  completed  by  the  clinical  staff 
once  during  at  two-day  battery  of 
examinations;  there  will  be  no  follow- 
up  visits. 

Estimated  Number  of  Respondents: 
5,492  study  participants.  (A  total  2,000 
veterans,  1,520  spouses,  and  1,972 
children  will  be  examined  during  Phase 

m.) 

Dated:  December  23,  1999. 
By  direction  of  the  Secretary: 
Sandra  Mclntyre, 

Program  Analyst,  Information  Management 

Service. 

[FR  Doc.  00-924  Filed  1-13-00;  8:45  am] 
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Workforce  Investment  Act:  Final  Unified 
Planning  Guidance;  Notice 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratior 

Workforce  Investment  Act:  Final 
Unified  Planning  Guidance  (Developed 
by  the  Departiiients  of  Labor, 
Education,  Health  and  Human 
Services,  Agriculture,  and  Housing  and 
UrtMin  Development) 

action:  Notice 


SUMMARY:  On  ( Ictober  6,  1999  the  U.S. 
Departments  o  Labor,  Education, 
Health  and  Hu  nan  Services, 
Agriculture,  ar  d  Housing  and  Urban 
Development  [  ublished  for  comment  a 
Proposed  Unif  ed  Plan  Guidance. 
During  the  60-  lay  comment  period,  the 
Departments  received  18  comments 
from  a  diverse  group  of  public  and 
private  stakehi  ilders  and  participants  in 
the  workforce  nvestment  system. 
Generally,  the  :omments  reflect  an 
appreciation  f(  r  the  efforts  of  the 
Federal  government  in  developing  the 
guidance.  Many  commenters  felt  that 
the  Guidance  1  ^rill  be  a  useful  tool  for 
States  both  in  heir  preparation  of 
Unified  Plans  uid  in  their  efforts  to 
coordinate  ser  rice  delivery  among 
multiple  Fedei  al  and  State  programs. 
Some  commeii  ters  viewed  the  guidance 
as  a  good  first  »tep,  but  felt  in  order  to 
achieve  a  trul>  integrated  system,  more 
work  is  needed  on  both  the  Guidance, 
and  on  other  c  ritical  areas  of  Workforce 
Investment  Ac  t  implementation, 
including  guic  ance  on  common  cost 
allocation,  evaluation,  planning  cycles 
and  time  framiss,  performance  outcomes, 
reporting,  and  methods  of  service 
delivery.  The  'ederal  partners  agree  that 
more  needs  to  be  done  and  look  forward 
to  continuing  i  working  partnership 
with  stakehoU  ers  to  achieve  these 
important  goa  s. 

Many  of  the  comments  and 
suggestions  re  :eived  have  been 
incorporated  i  uto  this  final  version  of 
the  Guidance.  Questions  have  been 
removed  and  i  eplaced  by  certifications 
and  assurance  s  to  ease  the  paperwork 
burden.  However,  some  of  the 
comments  ref  ect  certain 
misconceptioi  is  about  the  purpose  of  the 
Unified  Plan  ( Guidance.  In  light  of  these 
comments,  thd  Federal  partners  would 
like  to  clarify  he  following: 

•  This  Guic  ance  is  not  a  mandatory 
format  for  sub  mission  of  Unified  Plans. 
It  is  simply  or  e  approach  to  preparing 
a  Unified  Plai .  If  a  State  chooses  not  to 
follow  this  Ui  ified  Planning  Guidance, 
the  State  mus  submit  its  Unified  Plan 
by  meeting  th ;  requirements  of  the 
individual  pr(  (grams'  planning 
guidelines. 

•  This  Gui(  ance  is  our  first  attempt  to 
assist  the  Stat «  in  developing  Unified 


Plans.  Currently,  it  is  the  only  plaiming 
approach  that  streamlines  ciurent  non- 
statutory planning  requirements. 
However,  as  the  Federal  partners  work 
with  the  States  to  acquire  more 
experience  with  unified  planning,  we 
may  develop  alternative  approaches  that 
could  offer  greater  flexibility  and  reduce 
burden. 

•  This  Guidance  does  not,  in  any 
way,  supercede  any  of  the  provisions 
and  requirements  of  the  underlying 
authorizing  or  appropriations  statutes. 

•  In  addition,  it  was  designed  so  that 
a  State  following  it  will  meet  those 
information  collection  requirements  in 
lieu  of  completing  the  individual 
program  State  planning  requirements.  If 
a  State  chooses  not  to  follow  this 
Unified  Planning  Guidance,  the  State 
must  submit  its  Unified  Plan  by  meeting 
the  requirements  of  the  individual 
programs'  planning  guidelines. 

•  In  order  to  trigger  funding  for 
certain  programs  included  in  the 
Unified  Plan,  States  may  need  to  submit 
their  plan,  whether  it  be  a  unified  or 
individual  plan,  by  April  7,  2000. 
However,  a  State  is  not  precluded  from 
modifying  a  previously  submitted 
Unified  Plan  at  any  time  during  the 
planning  cycle,  or  from  submitting  a 
Unified  Plan  at  a  later  date.  For 
example,  it  would  be  entirely 
appropriate  for  a  State  to  add  programs 
in  subsequent  years,  as  the  Unified  Plan 
matures  and  States  incorporate 
refinements  in  their  plans. 

•  Unified  Plans  are  not  required 
annually.  For  each  program  included  in 
the  Unified  Plan,  States  should  consult 
the  underlying  statute  to  assess  whether 
annual  plaiming  requirements  apply, 
and  the  appropriate  duration  of  the 
planning  cycle. 

One  major  change  made  based  on  the 
public  comments  relates  to  the  programs 
administered  by  the  U.S.  Department  of 
Housing  and  Urban  Development 
(HUD).  While  the  statute  specifies  that 
States  may  submit  a  Unified  Plan  that 
includes  "training  activities"  carried  out 
by  HUD,  for  a  nimiber  of  reasons,  the 
Federal  Partners  agree  that  the  unique 
nature  of  HUD's  training  activities 
warrants  special  treatment  in  a  Unified 
Plan.  As  pointed  out  in  the  conunents, 
HUD's  relevant  State  formula  grant 
programs  are  not  specifically 
employment  and  training  programs. 
These  grant  programs  authorize  a  wide 
range  of  allowable  activities,  and 
training  activities^  account  for  only  about 
5  percent  of  HUD  expenditures. 
Commenters  noted  that  because  of 
statutory  constraints,  in  order  to  trigger 
HUD  funding,  the  Unified  Plan  would 
have  to  include  dozens  of  housing 
questions  that  are  not  directly  related  to 
workforce  development.  Commenters 
also  noted  that  HUD  programs  are 


funded  and  implemented 
predominantly  through  local  entities, 
rather  than  States. 

Accordingly,  the  Federal  Partners 
agreed  that  the  revised  Unified  Plan 
guidance  would  provide  for  informal 
inclusion  of  HUD's  programs.  Since 
HUD  programs  are  generally  funded  and 
implemented  through  local 
communities,  and  HUD's  relevant  State 
formula  grant  programs  are  not 
specifically  employment  and  training 
programs,  States  that  follow  the  final 
Unified  Plan  guidance  will  not  trigger 
funding  for  HUD's  formula  programs 
through  their  Unified  Plans.  However, 
to  encourage  States  to  think  strategically 
about  developing  a  comprehensive 
workforce  investment  system — 
including  how  that  system  relates  to  the 
housing  and  workforce  investment 
needs  of  the  population  receiving 
housing  assistance — the  final  guidance 
includes  references  to  HUD  customers 
and  services,  as  well  as  local  housing 
agencies,  in  the  overarching  questions 
pertaining  to  the  Unified  Plan's  vision 
and  goals,  One-Stop  service  delivery, 
and  needs  assessment. 

Finally,  some  of  the  conmienters 
provided  valuable  suggestions  that  we 
believe  may  be  useful  to  States  in 
preparing  Unified  Plans.  In  the  interest 
of  providing  as  streamlined  a  model  as 
possible,  we  chose  not  to  incorporate 
the  suggestions  in  the  Guidance  itself, 
'  but  provide  them  here  for  your 
consideration: 

•  Provide  a  description  of  how 
linkages  between  the  State 
Rehabilitation  Council  and  the  State 
Workforce  Investment  Boards  could  be 
accomplished.  [See  Section  n.E(l)(c)] 

•  Describe  how  your  State  will 
improve  its  technical  and  staff  capacity 
to  provide  services  to  customers  and 
improve  entered  employment  outcomes 
in  accordance  with  Section  3  (a)  of  the 
Wagner-Peyser  Act. 

•  Include  a  "sunshine"  assurance  that 
the  public  has  access  to  State  and  local 
board  meetings,  and  information  on 
board  activities,  membership,  and 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Johnson,  U.  S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Office  of  Workforce 
Security,  200  Constitution  Avenue,  NW, 
Room  S-4231,  Washington,  DC  20210. 
Telephone  202-219-7831  (voice)  (This 
is  not  a  toll  free  number)  or  1-800-326- 
2577  (TDD).  Information  may  also  be 
found  at  the  website — http:// 


usworkforce.org. 
Paperwork  Reduction  Act 

The  Department  of  Labor  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  (a)  public 
harm  is  reasonably  likely  to  result 
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if  normal  clearance  procedures  are 
followed;  and,  (b)  the  public  needs  the 
maximize  time  available  to  adhere  to  the 
guidance  provided  herein.  Therefore, 
the  30-day  public  comment  period  has 
been  waived  for  the  State  Unified  Plan 
Planning  Guidance.  OMB  has  approved 
the  information  collection  requirements 
under  OMB  control  nimiber  1205-0407. 
The  approval  expiration  date  is  January 
31,  2003.  Persons  are  not  required  to 
respond  to  the  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Public  reporting  burden 


for  this  collection  of  information  is 
estimated  to  average  335  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Dolores  Hall- 
Beran,  U.S.  Department  of  Labor, 
Employment  and  Traiiving 


Administration,  Office  of  Workforce 
Security,  Division  of  One-Stop 
Operations,  200  Constitution  Avenue, 
NW,  Room  S-4231,  Washington,  DC 
20210. 

Dated:  January  7,  2000. 
Raymond  |.  Uhalde, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration.  * 

The  text  of  the  final  guidance  is 
reprinted  as  follows: 

BILUNG  CODE  4S10-30-P 


State  Unified  Plan 
Planning  Guidance 

for  State  Unified  Plans 

Submitted  Under  Section  501 
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for  the  period  of 


U.S.  Department  of  Labor 

Employment  and  Training  Administration 

200  Constitution  Avenue,  N.W. 

Washington,  D.C.  20210 


February  14,2000 

OMB  Control  No.  1205-0407 
Expires:  January  31,  2003 
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•  Activities  authorized  under  Title  I, 
Workforce  Investment  Systems 
(Workforce  Investment  Activities  for 
Adults,  Dislocated  Workers  and  Youth, 
or  WIA  Title  I)  Administered  by 
Department  of  Labor,  Employment  and 
Training  Administration. 

Staff  Contact:  Eric  Johnson:  202-219- 
7831  (phone);  202-219-8506  (fax)  (E- 
mail:  ejohnson@doleta.gov). 

•  Activities  authorized  under  Title  II 
of  WIA,  Adult  Education  and  Family 
Literacy  (Adult  Education  and  Family 
Literacy  Programs)  Administered  by 
Department  of  Education,  Office  of 
Vocational  and  Adult  Education. 

Staff  Contact:  ]on  Weintraub:  202- 
205-5602  (phone);  202-205-260-9183 
(fax)  (E-mail:  jon weintraub@ed.gov). 

•  Food  Stamp  Employment  and 
Training  Program,  or  FSET 
Administered  by  USDA,  Food  and 
Nutrition  Service. 

Staff  Contact:  Michael  Atwell:  703- 
305-2449  #2062  (phone);  703-305-2486 
(fax)  (E-mail: 
Michael_Atwell@FNS.USDA.GOV). 

•  Activities  authorized  under  chapter 
2  of  title  n  of  the  Trade  Act  of  1974 
(Trade  Act  Programs)  Administered  by 
Department  of  Labor,  Employment  and 
Training  Administration. 

Staff  Contact:  Curtis  Kooser:  202- 
219-4845  (phone);  202-219-5753  (fax) 
(E-mail:  ckooser@doleta.gov). 

•  Programs  authorized  under  the 
Wagner-Peyser  Act  (Employment 
Service)  Administered  by  Department  of 
Labor.  Employment  and  Training 
Administration. 

Staff  Contact:  Alison  Pasternak:  202- 
219-9092  (phone);  202-219-6643  (fax) 
(E-mail:  apasternak@doleta.gov). 

•  Programs  authorized  under  Part  B 
of  title  I  of  the  Rehabilitation  Act  of 
1973,  other  than  §  112  of  such  Act 
(Vocational  Rehabilitation) 
Administered  by  Department  of 
Education,  Rehabilitation  Services 
Administration. 

Staff  Contact:  Jerry  Abbott:  202-205- 
5443  (phone);  202-205-9340  (fax)  (E- 
mail:  jerry — abbott@ed.gov). 

•  Programs  authorized  under  chapters 
41  and  42  of  Title  38,  USC,  and  20  CFR 
1001  and  1005  (Veterans  Programs, 
including  Veterans  Employment, 
Disabled  Veterans'  Outreach  Program, 
and  Local  Veterans'  Employment 
Representative  Program)  Administered 
by  Department  of  Labor,  Veterans' 
Employment  and  Training  Service. 

Staff  Contact:  Effie  Baldwin:  202- 
693-4742  (phone);  202-693-4755  (fax) 
(E-mail:  Baldwin-Effie@dol.gov). 

•  Programs  authorized  under  State 
unemployment  compensation  laws 
(Unemployment  Insurance) 
Administered  by  Department  of  Labor, 


Employment  and  Training 
Administration. 

Staff  Contact:  William  Coyne:  202- 
219-5223  #142  (phone);  202-219-8506 
(fax)  (E-mail:  wcoyne@doleta.gov). 

•  Programs  authorized  under  part  A 
of  title  IV  of  the  Social  Security  Act 
(Temporary  Assistance  for  Needy 
Families  (TANF),  and  Welfare-to-Work 
(WtW))  TANF  administered  by  Health 
and  Human  Services,  Administration  for 
Children  and  Families. 

Staff  Contact:  Robert  Shelbourne: 
202^01-5150  (phone);  202-205-5887 
(fax)  (E-mail: 

rmshelbourne@acfdhhs.gov)  WtW 
administered  by  Department  of  Labor, 
Employment  and  Training 
Administration. 

Staff  Contact:  Libby  Queen:  202-219- 
0024  (phone);  202-219-0312  (fax)  (E- 
mail:  lqueen@doleta.gov). 

•  Programs  authorized  under  title  V 
of  the  Older  Americans  Act  of  1965 
(Senior  Community  Service 
Employment  Program,  or  SCSEP) 
Administered  by  Department  of  Labor. 
Employment  and  Training 
Administration. 

Staff  Contact:  Robert  Lunz:  202-219- 
8502  (phone);  202-219-6338  (fax)  (E- 
mail:  rlunz@doleta.gov). 

•  Training  activities  funded  by  the 
Department  of  Housing  and  Urban 
Development  under  the  Community 
Development  Block  Grants  (CDBG)  and 
Public  Housing  Programs).' 

Staff  Contact:  Deborah  Greenstein: 
202-708-1520  #5923  (phone);  202-708- 
0573  (fax)  (E-mail: 
Deborah Greenstein@hud.gov). 

•  Programs  authorized  under  the 
Community  Services  Block  Grant  Act 
(Community  Services  Block  Grant,  or 
CSBG)  Administered  by  Health  and 
Human  Services,  Administration  for 
Children  and  Families. 

Staff  Contact:  Margaret  Washnitzer: 
202-401-2333  (phone);  202^01-5718 
(fax)  (E-mail: 
mwashnitzer@acfdhhs.gov). 

While  the  statute  specifies  that  States 
may  submit  a  Unified  Plan  that  includes 
"training  activities"  carried  out  by  HUD, 
for  a  number  of  reasons,  the  Federal 
Partners  agree  that  the  unique  nature  of 
HUD's  training  activities  warrants 
special  treatment  in  a  Unified  Plan. 

Accordingly,  the  final  Unified  Plan 
guidance  provides  for  informal 


'  while  HI  ID  programs  may  be  included  in  a 
unified  plan,  following  this  Unified  Planning 
Guidance  and  approval  of  a  Unified  Plan  will  not 
trigger  funding  for  those  programs. 


Federal  Register/ Vol.  65,  No.  10 /Friday,  January  14.  2000 /Notices 


2467 


inclusion  of  HUD's  programs.  Since 
HUD  programs  are  generedly  funded  and 
implemented  through  local 
communities,  and  HUD's  relevant  State 
formula  grant  programs  are  not 
specifically  employment  and  training 
programs,  States  that  follow  the  final 
Unified  Plan  guidance  will  not  trigger 
funding  for  HUD's  formula  programs 
through  their  Unified  Plans.  However, 
to  encourage  States  to  think  strategically 
about  developing  a  comprehensive 
workforce  investment  system — 
including  how  that  system  relates  to  the 
housing  and  workforce  investment 
needs  of  the  population  receiving 
housing  assistance — the  final  guidance 
includes  references  to  HUD  customers 
and  services,  as  well  as  local  housing 
agencies,  in  the  overarching  questions 
pertaining  to  the  Unified  Plan's  vision 
and  goals,  One-Stop  service  delivery, 
and  needs  assessment. 

D.  Questions  and  Answers 

1 .  What  Is  a  State  Unified  plan? 

One  of  the  most  innovative  reforms 
introduced  by  WIA  is  the  State  unified 
plan,  which  creates  a  new  opportunity 
to  maximize  joint  planning  and 
coordination  among  programs  and 
activities.  States  have  the  option  of 
submitting  a  single  plan  for  up  to  16 
Federal  education  and  training 
programs.  This  unified  plan  may 
include  the  programs  and  activities  set 
forth  in  Title  V  of  WIA  at  Section 
501(b)(2).  The  Departments  of 
Agriculture  (USDA),  Education  (DEd), 
Health  and  Human  Services  (DHHS), 
Housing  and  Urban  Development 
(HUD),  and  Labor  (DOL)  are  responsible 
for  administering  these  programs  and 
activities. 

The  five  titles  of  the  Workforce 
Investment  Act  reform  Federal 
employment,  adult  education,  and 
vocational  rehabilitation  programs  and 
create  a  new,  comprehensive  workforce 
investment  system  which  is  customer 
focused.  Some  of  WIA's  key  principles 
are  streamlining  services,  empowering 
individuals,  universal  access,  increased 
accountability,  integrated  and 
coordinated  services.  State  and  local 
flexibility,  and  improved  youth 
programs.  WIA  helps  Americans  access 
the  tools  they  need  to  manage  their 
careers  through  information  and  high 
quality  services,  and  helps  U.S. 
companies  find  skilled  workers.  Title  I 
authorizes  a  variety  of  employment  and 
training  programs  superseding  the  Job 
Training  Partnership  Act;  Title  II 
contains  the  Adult  Education  and 
Family  Literacy  Act;  Title  IHamends  the 
Wagner-Peyser  Act  to  require  that 
Employment  Service/Job  Service 


activities  become  part  of  the  "One-Stop" 
system  and  Title  IV  includes  the 
Rehabilitation  Act  Amendments  of 
1998.  Title  V  contains  the  authority  for 
the  State  unified  plan  and  other  general 
provisions.  States  may  also  include 
Perkins  III  in  a  unified  plan.  Perkins  III 
supports  reforms  and  improvement 
activities  in  vocational  and  technical 
education  to  improve  student 
achievement  and  preparation  for 
postsecondary  education,  further 
learning,  and  careers. 

2.  What  Is  the  Purpose  of  the  State 
Unified  Plan  Option? 

Building  on  the  requirements  in  WIA 
Titles  I  and  II  that  States  develop  five- 
year  plans,  this  option  encourages  States 
toward  program  coordination  through  a 
unified  planning  process.  A  number  of 
States  across  the  country  have  been 
pioneers  in  coordinating  the  multitude 
of  Federally-funded  programs  to 
maximize  the  resources  available  to 
their  citizens.  As  reinvention  efforts 
proceed  in  goverrunental  organizations, 
creativity  is  needed  at  all  levels — local, 
State,  and  Federal.  In  order  to 
effectively  implement  WIA,  a 
collaboration  clearly  focused  on 
customer  service,  cutting  red  tape,  and 
performance  partnership  must  be  built 
and  maintained. 

The  Federal  partners  recognize  that 
the  development  of  State  unified  plans 
presents  a  unique  challenge:  while 
coordinating  planning  activities  across 
department  and  agency  lines.  States  are 
not  relieved  of  meeting  the  Federal 
statutory  requirements  for  each  of  the 
programs  and  activities  they  include  in 
the  unified  plan.  This  planning 
guidance  and  the  accompanying 
instructions  were  developed  to  enhance 
the  quality  of  that  planning  process  and 
make  it  less  burdensome.  We  have 
attempted  to  reduce  the  burden  by 
eliminating  duplicative  requirements 
and  finding  common  elements  among 
the  planning  guidance  for  each  of  the 
programs  and  activities  included  in 
Section  501.  This  document  reflects  the 
efforts  of  the  Federal  agencies  to 
identify  areas  of  overlap.  States  may  use 
this  guidance  as  an  alternative  to  the 
individual  plan  guidance  developed  by 
Federal  agencies  for  each  of  the  Federal 
programs  that  may  be  included  in  a 
unified  plan.  The  plans  for  each 
program  submitted  as  a  part  of  a  unified 
plan  will,  of  course,  be  reviewed  to  be 
sure  that  their  content  meets  the 
requirements  of  the  statute  authorizing 
the  program. 


3.  How  Is  This  Guidance  Related  to 
State  Planning  Guidance  Documents 
Which  the  Federal  Agencies  Have 
Already  Published  for  the  Programs  and 
Activities  Listed  Above? 

The  Departments  of  Agriculture, 
Education,  Health  and  Human  Services. 
Housing  and  Urban  Development,  and 
Labor,  and  the  Office  of  Management 
and  Budget,  jointly  developed  this 
planning  document.  For  States 
submitting  a  unified  plan,  this 
docimient  is  an  alternative  to  previously 
issued  planning  guidance  for  programs 
and  activities  included  in  the  plan. 
(However,  the  unified  plan  will  not 
trigger  funding  for  or  replace  plaiming 
guidance  pertinent  to  the  broader  grant 
programs  under  which  training 
activities  administered  by  the 
Department  of  Housing  and  Urban 
Development  may  be  funded.)  Please 
note  that  this  document  provides  a 
model  the  State  may  choose  to  follow, 
but  is  not  required  to  follow,  in 
developing  unified  plans.  However, 
following  this  model  application  will 
reduce  burden  on  the  State  and  ensure 
that  the  State  has  sufficiently  met  the 
information  collection  requirements  in 
lieu  of  completing  the  individual 
program  State  plaiming  requirements. 

Materials  related  to  mnding,  such  as 
jointly  executed  funding  instruments, 
grant  agreements,  or  Governor/ Secretary 
Agreements,  items  such  as  negotiated 
corrective  action  plans  cuid  program 
specific  amendments  are  not  considered 
plaiming  materials  for  purposes  of  WIA 
§  501(c)(2).  WIA's  State  unified  plan 
provisions  do  not  allow  any  specific 
statutory  requirements  to  be  superseded. 
For  example,  if  a  program  has  a 
statutory  requirement  for  an  annual 
plan,  inclusion  in  a  unified  plan  would 
not  change  that  program's  plan  to  a  five- 
year  plan  nor  would  inclusion  in  the 
unified  plan  change  the  requirement  to 
negotiate  new  performance  levels  and 
amend  the  unified  plan  to  reflect  these 
as  required  by  such  programs  as  Perkins 
m,  AEFLA,  and  Title  I  of  WLA..  Funds 
provided  under  each  program  included 
in  a  unified  plan  must  be  used  in 
accordance  with  the  program's  statutory 
and  regulatory  requirements. 

This  document  also  provides  the 
"Unified  Planning  Guidance"  cited  in 
DOL's  State  Planning  Guidance  for 
submission  of  the  strategic  five-year 
State  plan  for  Title  I  of  WIA  and  the 
Wagner-Peyser  Act  under  option  four. 
Section  661.240  of  WIA  interim  final 
regulations,  published  on  April  15. 
1999,  addresses  the  State  unified  plan 
provisions  as  they  apply  to  DOL 
programs.  If  a  State  chooses  not  to 
follow  this  Unified  Planning  Guidance, 
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prog  rams'  planning 


the  State  must 
by  meeting  the 
individual 
guidelines. 

4.  What  Is  Plan  vng  in  the  State  Unified 
Plan  Context? 

Submission  c  f  a  unified  plan  signals 
the  State's  detei  mination  to  use  Federal 
resources  effici(  mtly  by  looking  across 
programs  to  ide  itify  coordination 
opportunities.  lor  instance,  given  a  mix 
of  performance  measiu-es  and  programs, 
the  State  woulc  decide  what  resources 
from  each  progi  am  can  best  respond  to 
a  given  performance  measure. 

The  unified  p  lanning  process  also 
balances  the  de  ;ire  for  States  to  achieve 
VVlA's  strategic  alarming  objectives  with 
the  need  to  den;  onstrate  compliance 
with  the  statute  ry  and  regulatory 
requirements  for  each  of  the  programs  in 
the  unified  plar  .  The  Federal  partners 
recognize  that  ji  )int  planning  is  a  time- 
consuming  and  difficult  endeavor.  The 
unified  plan  op  ion  may  accrue  several 
benefits  to  Statt  s: 

Improved  cus  tomer  service,  based  on 
a  holistic  appro  ich  to  serving  customers 
which  facilitate  5  non-duplication  of 
services  and  res  ches  new  client  groups. 

Improved  stn  tegic  planning, 
reflecting  the  si  aring  of  knowledge  at 
the  State  level  c  onceming  a  wide  range 
of  programs  an(  resources. 

Increased  coi  iputer  and  information 
technology  (IT)  system  networking, 
providing  the  o  )portunity  to  learn  about 
other  and  new  dT  systems  and  to 
promote  the  int  jgrated  use  of 
technology. 

Burden  reduction,  achieved  through 
of  efforts  and  the  need 
opportunities  for 
boilerplate  lang  jage  and  certifications 
are  identified. 

Increased  coc  rdination  at  the  local 
e  fosters  seamless 
services,  throug  i  the  coordination  of 
education,  train  ing  and  employment 
resources  and  t  le  provision  of  critical 
ancillary  servic  is. 

Improved  use  of  State  and  Federal 
resources,  leadi  ig  to  greater 
effectiveness  an  d  efficiency. 

5.  What  Is  a  Consolidated  Education 
Plan? 


non-duplicatioi 
for  less  paper  a! 


Another  sign^cant 
which  encourai 
integrated  plantimg 
Education's  opt  1 
Education  Plan  i 
Elementary  anc 
Act  (ESEA).  as 
the  Improving 
allows  State  Ed  ication 
to  apply  for  fun  ling 
a  number  of  Fe(  eral 


Federal  initiative 
es  States  toward 

is  the  Department  of 
on  for  Consolidated 
Section  14302  of  the 
Secondary  Education 
eauthorized  by  Title  I  of 
i  imerica's  Schools  Act, 
Agencies  (SEAs) 
for  Perkins  III  and 
elementary  and 


secondary  education  formula  grant 
programs  through  a  single,  simplified 
consolidated  plan,  rather  than  through 
separate  funding  applications  or  plans. 
An  SEA  may  consolidate  administrative 
funds  under  the  specified  programs,  but 
may  not  commingle  program  funds. 
States  that  are  interested  in  pursuing  the 
option  of  submitting  a  consolidated  plan 
for  Perkins  III  funding  should  contact 
the  Division  for  Vocational  and 
Technical  Education  at  the  U.S. 
Department  of  Education. 

6.  What  Does  WLA  Require  for  the  State 
Unified  Plan? 

Programs  Included:  According  to  Title 
V  of  WIA,  the  State  may  develop  and 
submit  a  State  unified  plan  for  two  or 
more  of  the  activities  and  programs 
listed  at  Section  501.  Your  State  unified 
plan  must  include  at  least  one  program 
ft-om  (a)  through  (d).  These  programs  are 
listed  below. 

Section  501(b)(1)  requires  all  State 
unified  plans  to  cover  one  or  more  of 
the  following  programs  and  activities: 

(a)  Perkins  Ill/Secondary. 

Note:  Secondary  vocational  education 
programs  may  only  be  included  with  prior 
approval  of  the  State  legislature. 

(b)  Perkins  Ill/Postsecondary. 

Note:  For  the  purposes  of  what  the  State 
unified  plans  cover,  Perkins  Ill/Secondary 
and  Perkins  Ill/Postsecondary  count  as  one 
program. 

(c)  Workforce  Investment  Activities 
for  Adults,  Dislocated  Workers  and 
Youth,  or  WIA  Title  I  and  Wagner- 
Peyser  Act. 

Note:  If  the  unified  plan  covers  programs 
authorized  under  WIA  Title  I,  then  it  must 
also  cover  programs  authorized  under  the 
Wagner-Peyser  Act. 

(d)  Adult  Education  and  Family 
Literacy  Programs. 

The  State  unified  plan  may  cover  one 
or  more  of  the  following  activities: 

(e)  Food  Stamp  Employment  & 
Training  Program  (FSET). 

(f)  Work  programs  authorized  under 
§6{o)  of  the  Food  Stamp  Act  of  1977. 

(g)  Trade  Act  Programs. 

(n)  Vocational  Rehabilitation. 

(i)  Veterans  Programs,  including 
Veterans  Employment,  Disabled 
Veterans'  Outreach  Program,  and  Local 
Veterans'  Employment  Representative 
Program. 

(j)  Unemployment  Insurance. 

(k)  Temporary  Assistance  for  Needy 
Families  (TANF). 

(1)  Welfare-to-Work. 

(m)  Senior  Community  Service 
Employment  Program  (SCSEP). 

(n)  Training  activities  funded  by  the 
Department  of  Housing  and  Urban 
Development. 


Note:  Training  programs  funded  under 
CDBG  and  Public  Housing  may  be  included 
in  your  State  Unified  Plan  if  the  State  is  the  . 
funds  recipient,  but  following  this  unified 
planning  guidance  will  not  trigger  funding 
for  these  programs. 

(o)  Community  Services  Block  Grcmt 
(CSBG). 

States  may  include  additional 
programs  in  their  unified  plans  that  do 
not  appear  on  this  list.  For  example,  the 
Department  of  Health  and  Human 
Services'  Child  Care  Development  Fund 
(CCDF)  may  be  included.  However, 
States  should  contact  the  applicable 
Federal  agencies  and  carefully  review 
the  statutory  and  regulatory  provisions 
governing  these  additional  programs  to 
determine  whether  any  impediments 
exist  to  their  inclusion  in  the  unified 
plan.  The  statutory  and  regulatory 
program  and  planning  requirements  for 
such  programs  remain  in  place  and  are 
not  superceded  by  the  WIA  Unified 
Planning  requirements. 

In  addition,  you  may  submit  your 
application  for  funding  imder  the  Tech- 
Prep  program  authorized  by  Title  11  of 
Perkins  III  as  part  of  the  unified  plan. 

Coordination:  In  addition  to  meeting 
the  statutory  requirements  as  outlined 
in  Section  II-H  of  Attachment  A  for 
each  program  included  in  the  State 
unified  plan,  a  State  unified  plan  must 
include:  (1)  a  description  of  the  methods 
used  for  joint  planning  and  coordination 
of  the  programs  and  activities  included 
in  the  unified  plan,  and  (2)  an  assiu-ance 
that  the  methods  included  an 
opportunity  for  the  entities  responsible 
for  planning  or  administering  such 
programs  and  activities  to  review  and 
comment  on  all  portions  of  the  unified 
plan. 

Jurisdiction:  The  appropriate 
Secretary  has  the  authority  to  approve 
the  portion  of  the  State  unified  plan 
relating  to  the  activity  or  program  over 
which  the  appropriate  Secretary 
exercises  administrative  authority.  Once 
the  appropriate  Secretary  approves  the 
portion  of  the  plan  relating  to  the 
activity  or  program,  that  program  may 
be  implemented  by  the  State  under  the 
applicable  portion  of  the  State  unified 
plan.  A  State  that  submits  a  unified  plan 
covering  an  activity  or  program  that  is 
approved  is  not  required  to  submit  any 
other  plan  or  application  as  a  condition 
to  receive  funds  under  that  Federal 
statute.  However,  as  noted  above, 
inclusion  of  a  particular  program  in  the 
State  unified  plan  does  not  remove  the 
statutory  requirement  for  certain 
programs,  such  as  Perkins  ni,  to  amend 
a  plan  to  reflect  newly  negotiated 
performances  levels. 

Approval  by  the  Appropriate 
Secretaries  (The  term  "appropriate 
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Secretary"  means  the  head  of  the 
Federal  agency  who  exercises 
administrative  authority  over  an  activity 
or  program.) 

In  General:  A  portion  of  the  State 
unified  plan  covering  an  activity  or 
program  described  in  Section  501  that  is 
submitted  to  the  appropriate  Secretary 
under  this  section  is  considered  to  be 
approved  by  the  appropriate  Secretary 
at  the  end  of  the  90-day  period 
beginning  on  the  day  the  appropriate 
Secretary  receives  the  portion,  unless 
the  Secretary  makes  a  written 
determination,  during  the  90-day  period 
that:  (1)  the  portion  is  not  consistent 
with  the  requirements  of  the  Federal 
statute  authorizing  the  activity  or 
program  including  the  criteria  for 
approval  of  a  plan  or  application,  if  any, 
under  such  statute,  or  (2)  the  plan  is  not 
consistent  with  the  coordination 
requirements  listed  above  regarding 
joint  planning  and  the  opportunity  for 
each  entity  to  review  and  comment  on 
all  portions  of  the  unified  plan. 

Criteria  for  approval  of  tne  State 
unified  plan,  relating  to  activities 
carried  out  under  title  I  or  II  of  WIA  or 
under  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act,  includes 
a  requirement  for  agreement  between 
the  State  and  the  appropriate  Secretary 
regarding  State  performance  measures, 
including  levels  of  performance. 

7.  How  Can  Local  Input  Improve  the 
Unified  Planning  Process? 

While  WIA  only  requires  the 
involvement  of  State  Board  and  Local 
Boards  in  the  planning  and  coordination 
of  the  programs  and  activities 
authorized  under  Title  I,  the  intent  of 
the  unified  plan  approach  is  to  enable 
all  the  relevant  parties  in  an  area,  if  they 
so  choose,  to  come  together  more 
readily  to  coordinate  their  activities  in 
the  best  interests  of  the  population  to  be 
served.  However  if  coordination  is 
achieved,  nothing  in  the  unified  plan  or 
in  WIA  itself  permits  a  Board  or  any 
other  entity  to  alter  the  decisions  made 
by  another  program  grantee  in  accord 
with  that  grantee's  statutes. 

Local  stakeholders  can  play  an 
important  role  in  informing  the  State 
unified  planning  process,  customizing 
the  system  to  respond  to  local  labor 
market  needs.  Chief  elected  officials, 
local  boards,  local  education  agencies, 
institutions  of  higher  education,  the 
business  community,  community-based 
organizations,  representatives  of  special 
populations,  service  providers  and  other 
stakeholders  can  assist  State  plarmers  in 
identifying  needs,  objectives  and 
appropriate  collaborative  strategies  for 
attaining  them.  Consulting  these 
stakeholders  during  the  development  of 


the  unified  plan  would  help  ensure  that 
the  State's  plan  is  broad  enough  to 
encompass  different  State  and  local 
approaches,  yet  specific  enough  to 
reflect  local  visions,  needs,  and 
economic  development  strategies. 

E.  Submission  Options  for  State  Unified 
Plans 

1.  Submission  of  the  Unified  Plan 

States  have  the  option  of  submitting  a 
unified  plan  under  Section  501  of  the 
Workforce  Investment  Act  of  1998  either 
in  an  electronic  or  hard-copy  format. 
Incorporated  in  these  options  are  new 
options  for  States  to  submit  their  unified 
plan  to  a  single  contact  point.  Several 
submission  options  are  discussed  in  this 
notice.  We  strongly  urge  each  State  to 
submit  its  unified  plan  in  electronic 
format  so  as  to  reduce  burden  and  to 
ensure  the  timely  receipt  and  review  of 
the  plan  by  the  Federal  agencies  whose 
programs  are  included  in  the  plan. 

2.  Submission  Options 

We  are  offering  States  four 
streamlined  options  for  submitting  their 
unified  plans;  three  for  electronic 
submission  and  one  for  hard-copy 
submission.  These  options  are  in 
addition  to  the  option  for  a  State  to 
submit  a  hard  copy  of  the  unified  plan 
to  each  Federal  agency  whose  programs 
are  included  in  the  unified  plan. 

(a)  Electronic  Submission  Options 

A  State  can  submit  its  unified  plan 
electronically  either  by:  (1)  posting  it  on 
an  Internet  web  site  which  then  can  be 
accessed  by  the  Federal  agencies  whose 
programs  are  included  in  the  unified 
plan;  (2)  transmitting  it  by  electronic 
mail  to  the  Department  of  Labor,  which, 
as  the  State  Unified  Plan  Review 
Process  Coordinator  (Coordinator),  will 
be  responsible  for  distributing  the 
electronic  plan  to  each  Federal  agency 
affected;  or  (3)  transmitting  it  by 
electronic  mail  directly  to  the  Federal 
Departments  whose  programs  are 
included  in  the  plan.  Information 
regarding  the  use  of  each  of  these  three 
electronic  options  is  provided  in  this 
notice. 

(b)  Streamlined  Paper  Submission 
Option 

A  State  can  choose  to  submit  its 
unified  plan  in  hard-copy  by  mailing 
one  copy  to  the  Coordinator,  rather  than 
mailing  one  copy  to  each  program{s) 
included  in  the  unified  plan. 

3.  Processes  for  Electronic  Submission 

If  a  State  chooses  to  submit  its  unified 
plan  by  transmitting  documents  via 
electronic  mail,  we  request  that  the 
submission  be  in  either  WordPerfect  or 


Microsoft  Word  (PC  format,  or  an  ASCII 
text  file)  to  accommodate  the 
technological  capabilities  of  the  various 
Federal  agencies  that  will  be  recipients 
of  the  unified  plan.  If  a  State  chooses  to 
use  a  software  program  other  than 
WordPerfect  or  Microsoft  Word  for  the 
entire  unified  plan  or  for  portions  of  the 
unified  plan,  it  will  be  necessary  for  the 
State  to  submit  those  components  of  the 
unified  plan  in  hard-copy  using  the 
instructions  provided  later  in  this  notice 
for  hard-copy  submissions.  In  this 
instance,  the  agency's  90-day  period  for 
the  review  of  the  plan  will  not  start 
until  all  components  of  the  plan  have 
been  integrated  and  received  by  the 
affected  Federal  agencies. 

We  believe  that  each  of  the  options  for 
electronic  submission  will  significantly 
reduce  the  burden  on  the  States  and 
ensure  the  timely  start  of  the  plan 
review  and  approval  process.  State  plan 
certifications  with  electronic  signatures 
will  be  acceptable.  If  a  State  does  not 
have  the  capacity  to  produce  electronic 
signatures,  then  the  signature  page  must 
be  submitted  in  hard-copy.  Information 
on  where  to  submit  the  signature  page 
can  be  found  in  the  section  of  this 
notice  that  describes  the  option  for  the 
submission  of  plans  in  a  hard-copy 
format.  The  Office  of  Management  and 
Budget  or  individual  agencies  may  issue 
additional  guidance  concerning  the 
acceptable  format  and  mode  of 
transmission  for  electronic  signatures. 

We  encourage  each  State  to  include  a 
table  of  contents  at  the  beginning  of  its 
State  unified  plan  so  as  to  facilitate 
access  to  its  various  components. 
Within  48  hours  of  the  receipt  of  the 
plan  on  a  work  day  the  Coordinator  will 
confirm  to  the  State  receipt  of  the 
unified  plan  and  indicate  the  date  for 
the  start  of  the  90-day  review  period. 
The  electronic  mail  address  for  the 
Coordinator  (Dolores  H.  Reran)  is 
dberan@doleta.gov.  The  Coordinator 
mav  be  contacted  bv  phone  at  202-219- 
8395,  ext.  143. 

Electronic  Option  1:  Posting  Plans  on  an 
Internet  Web  Site 

We  believe  that  this  approach  offers 
the  best  opportunity  to  dramatically 
reduce  both  process  and  paperwork 
burden  on  the  States  and  to  ensure  the 
timely  revie'v  of  the  unified  plan.  Under 
this  option,  a  State  need  only  post  its 
unified  plan  on  an  Internet  web  site; 
inform,  through  electronic  mail,  the 
Coordinator  of  the  documents  location 
on  the  web  site;  provide  contact 
information  in  the  event  of  problems 
with  accessing  the  web  site:  and  certify 
that  no  changes  will  be  made  to  the 
version  of  the  plan  posted  on  the  web 
site  after  it  is  submitted,  unless  the 


2470 


Federal  Register/Vol.  65,  No.  lO/Friday.  January  14,  2000/Notices 


hsen 


changes  have 
reviewing 
of  the  designati  id 
circulate  the 
other  agencies 
the  changes, 
provide  the 
information  to 
agencies  whost 
in  the  unified 
access  the  uni 


agen :y 


mid 


Tie 
we  J 


approved  by  the 
It  is  the  responsibility 
State  agency  to 
ifications  among  the 
hat  may  be  affected  by 
Coordinator  will 
site  location 
ill  the  other  Federal 
programs  are  included 
an  so  that  they  can 
plan  for  review. 


fl 


fed 


Electronic  Opt 
the  Coordinate  ■ 
Plan  Review 


ion  2:  Submitting  Plans  to 
of  the  State  Unified 


Pi Dcess 


A  second  opt  i 
unified  plan  b\ 
to  the  Coordint  tor 
the  other  Fedei  a 
ir  c 


programs  are 
plan  receive  th ; 
the  unified  pla  i 
will  significanljv 
States  and  con 
of  the  90-day  p 
the  unified  pla  i 


ion  is  to  send  the  entire 
electronic  mail  directly 
who  will  ensure  that 
1  agencies  whose 
uded  in  the  unified 
electronic  version  of 
Again,  this  approach 
reduce  burden  on  the 
t  ribute  to  the  timely  start 
riod  for  the  review  of 


Electronic  Opt 
the  Federal  De 
Programs  Are 


ion  3:  Submitting  Plans  to 

artments  Whose 
I  icluded  in  the  Plan 


optic  n 


Tj 
fed 


vers  ons 


A  third 
its  unified  plan 
directly  to  each 
whose  progran  s 
unified  plan. 
States,  the  uni 
only  to  the  des 
Departmental 
(hereafter 
Departmental 
responsible  for 
agencies  and  a 
Offices  in  that 
electronic 
For  example,  i 
plans  for  both 
Rehabilitation 
Vocational 
which  are 
agencies  with 
Department  of 
only  submit  th 
Department  of 
Electronic  mai 
Departmental 

Department  of 
Department  of 

Ierry_ 
Department  of 

Services 
Department  of 

Michael 
Department  of 

Developmen 

Deborah 


is  for  a  State  to  submit 
by  electronic  mail 
Federal  Department 
are  included  in  the 
reduce  burden  on  the 
plan  need  be  sent 
gnated  Federal 
S  tate  Unified  Plan  Contact 
Departmental  Contact).  The 
(  bntact  will  be 
ensuring  that  affected 
propriate  Regional 
Department  receive 

of  the  unified  plan, 
a  unified  plan  contains 
e  Vocational 
ind  the  Postsecondary 

programs,  both  of 
adm  nistered  by  different 
the  United  States 
Education,  the  State  need 
plan  to  the  U.S. 
education  once, 
addresses  for  the 
(tontacts  are  as  follows: 


Edi  cation 


nil 


abor:  dberan@doleta.gov 
education: 


Abbol  t@ed 


gov 
-lealth  and  Human 
helbourne@acf.dhhs.gov 
\griculture: 
At  ,vell@fns. usda.gov 
-lousing  and  Urban 


Within  24 
receipt  of  the 
Federal  agencies 


Gjeenstein@hud.gov 

of  notification  of 

an  by  all  of  the  affected 

the  Coordinator  will 


h(  urs  I 


Fl 


notify  the  State  and  the  agencies  to  the 
start  of  the  90-day  period  for  the  review 
of  the  unified  plan. 

4.  Hard  Copy  Submission 

If  a  State  is  unable  or  chooses  not  to 
submit  its  unified  plan  electronically, 
the  State  can  submit  one  copy  of  the 
unified  plan  to  the  Coordinator  or 
submit  the  unified  plan  in  the 
traditional  maimer  separately  to  the 
designated  contact  for  each  activity  or 
program  included  in  the  unified  plan. 
We  encourage  States  to  submit  unbound 
plans  so  as  to  facilitate  their 
duplication. 

Submitting  the  plan  in  hard-copy  to 
the  Coordinator  rather  than  to  each 
activity  or  program  included  will  entail 
additional  steps  before  the  affected 
Federal  agencies  whose  programs  are 
included  in  the  unified  plan  receive  the 
unified  plan  for  review.  These 
additional  steps  could  delay  the  start  of 
an  agency's  90-day  period  for  the  review 
of  the  unified  plan.  Based  on  our 
experiences  to  date  with  respect  to 
unified  plans  submitted  in  hard-copy,  a 
State  can  anticipate  a  delay  of  up  to  7 
to  10  working  days  in  the  start  of  the  90- 
day  review  period  so  as  to  accommodate 
the  receipt,  cataloging,  duplication  and 
distribution  of  the  unified  plan  to  the 
affected  Federal  agencies,  some  of 
which  review  the  plan  in  the  Regional 
Offices.  Each  State  is  thus  encouraged  to 
submit  its  unified  plans  in  an  electronic 
format  to  facilitate  timely  reviews. 

For  States  that  choose  to  submit  a 
hard  copy  to  the  Coordinator,  the 
Coordinator  will  notify  the  State  within 
10  working  days  of  receipt  of  the  unified 
plan  as  to  the  start  of  the  90-day  period 
for  the  review  of  the  unified  plan.  The 
mailing  address  for  the  Coordinator  is: 
Dolores  Beran,  Coordinator  of  the  State 
Unified  Plan  Review  Process,  United 
States  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Room  S- 
4231,  Washington,  D.C.  20210.  The 
Coordinator  can  be  reached  by 
telephone  at  (202)  219-8395,  ext.  143,  or 
by  e-mail  at  dberan@doleta.gov. 


F.  How  To  Use 
Instructions" 


'Attachment  A: 


1 .  Forms  for  State  Use 

At  the  beginning  of  Attachment  A: 
Instructions,  you  will  find  four  forms  for 
use  in  submitting  your  State  Unified 
Plan.  These  forms  are  available  for 
electronic  download,  along  with  this 
entire  guidance,  at  <http:// 
www.usworkforce.org>. 

•  Unified  Plan  Activities  and 
Programs  Checklist:  Please  provide  a  list 
of  the  Section  501  programs  and 
activities  you  have  included  in  your 


Plan.  Use  of  this  specific  format  is 
optional. 

•  Contact  Information:  Please  provide 
the  contact  information  requested  for 
each  of  the  Section  501  programs  and 
activities  that  you  have  included  in  your 
plan.  Programs  and  activities  may  be 
combined  on  one  form  if  they  have  the 
same  contact  information.  Use  of  this 
specific  format  is  optional. 

•  Plan  Signature(s):  Please  provide 
the  required  signatures  as  appropriate 
for  the  programs  and  activities  you  have 
included  in  your  State  Unified  Plan.  Use 
of  this  specific  format  is  optional,  but 
the  wording  on  your  signature  page 
must  be  identical  to  that  provided  here. 

2.  Program  Descriptions 

Please  respond  fully  to  the  general 
questions  in  the  program  descriptions 
section,  as  well  as  the  additional 
questions  that  relate  to  the  programs 
and  activities  that  are  included  in  your 
State's  unified  plan. 

3.  Certifications  and  Assurances 

By  signing  the  signature  page(s),  you 
are  assuring  or  certifying  those  items  in 
the  Certifications  and  Assurances 
section  that  apply  to  the  programs  and 
activities  you  have  included  in  your 
State's  unified  plan. 

G.  Modifications 

Plan  modifications  must  be  submitted 
to  the  appropriate  Federal  agency,  in 
accordance  with  the  procedures  of  the 
affected  agency.  It  is  the  responsibility 
of  the  designated  State  agency  to 
circulate  the  modifications  among  the 
other  agencies  that  may  be  affected  by 
the  changes.  As  noted  above,  inclusion 
of  a  particular  program  in  the  State 
unified  plan  does  not  remove  the 
statutory  requirement  for  certain 
programs  to  annually  review  the  plan 
and  submit  amendments  as  needed  or  to 
amend  a  State  plan  to  reflect  newly 
negotiated  performance  levels. 

H.  Inquiries 

General  inquiries  about  the  State 
unified  plan  process  may  be  directed  to 
the  Coordinator  of  the  State  Unified 
Plan  Review  Process.  The  electronic 
mail  address  for  the  Coordinator 
(Dolores  H.  Beran)  is 
dberan@doleta.gov.  The  Coordinator 
may  be  contacted  by  phone  at  202-219- 
8395,  ext.  143.  Inquiries  related  to 
specific  activities  and  programs  can  be 
directed  to  the  staff  contacts  listed 
above  in  Section  C  of  this  Guidance. 
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I.  Submission  Date 

States  may  submit  imified  pi 
6  UD  until  Aoril  7.  2000 


Activities  authorized  under  Title  II,         Address: 


lansat 

2 


States  may  submit  immed  pla 
any  time  up  imtil  April  7,  2000. 

J.  Timing  of  Plan  Approval 

Section  501(d)(2)  of  WIA  states  that  a 
portion  of  a  State  unified  plan  covering 
an  activity  or  program  is  to  be 
considered  to  be  approved  by  the 
appropriate  Secretary  at  the  end  of  the 
90-day  period  beginning  on  the  day  the 
appropriate  Secretary  receives  the 
portion  imless  the  appropriate  Secretary 
makes  a  written  determination,  diuing 
the  90-day  period,  that  the  portion  is  not 
consistent  with  the  requirements  of  the 
Federal  statute  authorizing  the  activity 
or  program  or  section  501(c)(3)  of  WIA. 
Written  determinations  would  include, 
for  example,  a  written  request  from  a 
representative  of  that  agency  for  more 
information  or  documentation  related  to 
the  requirements  of  WIA  or  the 
particular  activity  or  program. 

Attachment  A 

A.  Unified  Plan  Activities  and  Programs 
Checklist 

Under  Section  501.of  the  Workforce 
Investment  Act,  the  following  activities  or 
programs  may  be  included  in  a  State's 
unified  plan.  From  the  list  below,  please 
place  a  check  beside  the  programs  and 
activities  your  State  or  Commonwealth  is 
including  in  this  Unified  Plan. 
,       The  State  unified  plan  shall  cover  one  or 
more  of  the  following  programs  and 
activities: 

Secondary  vocational  education 

programs  (Perkins  Ill/Secondary)  Note 
that  inclusion  of  this  program  requires 
prior  approval  of  State  legislature.  (Carl 
D.  Perkins  Vocational  and  Technical 
Education  Act  of  1998  (20  U.S.C.  2301  ef 
seq.]) 

Postsecondary  vocational  education 

programs  (Perkins  Ill/Postsecondary) 
Note  that  for  the  purposes  of  what  the 
State  unified  plan  shall  cover,  Perkins 
Ill/Secondary  and  Perkins  III/ 
Postsecondary  count  as  one  program. 
(Carl  D.  Perkins  Vocational  euid 
Technical  Education  Act  of  1998  (20 
U.S.C.  2301  et  seq.)) 

Activities  authorized  under  Title  I, 

Workforce  Investment  Systems 
(Workforce  Investment  Activities  for 
Adults,  Dislocated  Workers  and  Youth, 
or  WIA  Title  I,  and  the  Wagner-Peyser 
Act)  (Workforce  Investment  Act  of  1998 
(29  U.S.C.  2801  et  seq.)) 


2  Please  note  that  for  programs  administered  by 
OVAE.  the  unified  plan  will  not  go  into  effect  for 
any  particular  program  until  a  new  grant  is  awarded 
under  that  program.  The  time  period  for  submittal 
and  coverage  of  the  TANF  plan  is  governed  by 
section  402(a)  of  the  Social  Security  Act.  Detailed 
guidance  on  the  submittal  of  a  TANF  plan  is 
contained  in  a  policy  announcement  dated  May  15, 
1999  (see  publication  TANF-ACF-PA-98-3].  To 
retain  eligibility  for  a  TANF  grant.  States  need  to 
submit  a  plan  based  on  a  27-month  rule. 


Adult  Education  and  Family  Literacy 
(Adult  Education  and  Family  Literacy 
Programs)  (Workforce  Investment  Act  of 
1998  (20  U.S.C.  9201  et  seq.)) 
The  State  unified  plan  may  cover  one  or 

more  of  the  following  programs  and 

activities: 

Food  Stamp  Employment  and 

Training  Program,  or  FSET  (7  U.S.C. 
2015(d)) 

Activities  authorized  under  chapter  2 

of  title  II  of  the  Trade  Act  of  1974  (Trade 
Act  Programs)  (19  U.S.C.  2271  et  seq.) 

Programs  authorized  under  Part  B  of 

title  I  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  720  et  seq.).  other  than  §  1 12 
of  such  Act  (29  U^.C.  732)  (Vocational 
Rehabilitation) 

Activities  authorized  under  chapters 

41  &  42  of  Title  38,  USC,  and  20  CFR 
1001  and  1005  (Veterans  Programs, 
including  Veterans  Employment, 
Disabled  Veterans"  Outreach  Program, 
and  Local  Veterans'  Emplojonent 
Representative  Program) 

Programs  authorized  under  State 


unemployment  compensation  laws 
(Unemployment  Insurance)  (in 
accordance  with  applicable  Federal  law 
which  is  authorized  under  Title  III,  Title 
IX  and  Title  XII  of  the  Social  Security 
Act  and  the  Federal  Unemployment  Tax 
Act) 

Programs  authorized  under  part  A  of  title  FV 
of  the  Social  Security  Act  (Temporary 
Assistance  for  Needy  Families  (TANF) 
and  Welfare-to-Work  (WtW))  (42  U.S.C. 
601  et  seq.) 

Temporary  Assistance  for  Needy 

Families 

Welfare-to-Work 

.Programs  authorized  under  title  V  of 


the  Older  Americans  Act  of  1965  (Senior 
Community  Service  Employment 
Program  (SCSEP))  (42  U.S.C.  3056  et 
seq.) 

Training  activities  funded  by  the  Department 
of  Housing  and  Urban  Development 
under  the  Community  Development 
Block  Grants  (CDBG)  and  Public  Housing 
Programs)  Note  that  programs  funded  by 
the  CDBG  and  Public  Housing  programs 
can  only  be  included  in  your  State 
unified  plan  if  the  State  is  the  funds 
recipient,  and  approval  of  the  unified 
plan  will  not  trigger  funding  for  these 
programs. 

Community  Development  Block 

Grants 

Public  Housing 

.Programs  authorized  under  the 


Community  Services  Block  Grant  Act 
(Community  Services  Block  Grant,  or 
CSBG)  (42  U.S.C.  9901  et  seq.) 

B.  Contact  Information 

Please  complete  one  copy  for  EACH  of  the 
separate  activities  and  programs  included  in 
your  State  unified  plan. 

Program:    

State  Name  for  Program/ Activity: 

Name  of  Grant  Recipient  Agency  for 
Program/ Activity: 


Telephone  Number: 
Facsimile  Number:  _ 
E-mail  Address: 


Name  of  State  Administrative  Agency  (if 
different  from  the  Grant  Recipient): 

Address:    

Telephone  Number:    

Facsimile  Number: 

E-mail  Address:   


Name  of  Signatory  Official: 


Address:    

Telephone  Number: 
Facsimile  Number:  _ 

E-mail  Address:   

Name  of  Liaison: 


Address:    

Telephone  Number: 
Facsimile  Numt)er:  _ 
E-mail  Address:   


C.  Plan  Signature(s) 

Governor  (if  applicable) 

As  the  Governor,  I  certify  that  for  the  State/ 

Commonwealth  of ,  for  those 

activities  and  programs  included  in  this  plan 
that  are  under  my  jurisdiction,  the  agencies 
and  officials  designated  above  under 
"Contact  Information"  have  been  duly 
designated  to  represent  the  State/ 
Commonwealth  in  the  capacities  indicated 
for  the  programs  and  activities  indicated. 
Subsequent  changes  in  the  designation  of 
officials  will  be  provided  to  the  designated 
program  or  activity  contact  as  such  changes 
occur. 

I  further  certify  that,  for  those  activities 
and  programs  included  in  this  plan  that  are 
under  my  jurisdiction,  we  will  operate  the 
workforce  development  programs  included 
in  this  Unified  Plan  in  accordance  with  this 
Unified  Plan  and  the  assurances  described  in 
Section  III  of  this  Unified  Plan. 

Typed  Name  and  Signature  of  Governor 
Date    

Responsible  State  Official  for  Eligible  Agency 
for  Vocational  Education  (if  Applicable) 

I  certify  that  for  the  State/Commonwealth 

of ,  for  those  activities  and 

programs  included  in  this  plan  that  are  under 
my  jurisdiction,  the  agencies  and  officials 
designated  above  under  "Contact 
Information"  have  been  duly  designated  to 
represent  the  State/Commonwealth  in  the 
capacities  indicated  for  the  programs  and 
activities  indicated.  Subsequent  changes  in 
the  designation  of  officials  will  be  provided 
to  the  designated  program  or  activity  contact 
as  such  changes  occur. 

I  further  certify  that,  for  those  activities 
and  programs  included  in  this  plan  that  are 
under  my  jurisdiction,  we  will  operate  the 
programs  included  in  this  Unified  Plan  in 
accordance  with  this  Unified  Plan  and  the 
applicable  assurances  described  in  Section  III 
of  this  Unified  Plan. 


Typed  Name.  Title,  and  Agency  of 
Responsible  State  Official  for  Vocational 
Education 
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Signature 
Date 


Responsible  StateVDfficial  /< 
for  Vocational  Re$abilitation 


'or  Eligible  Agency 
(if  applicable) 


of 


I  certify  that  for  the 


tl 


programs  include 
my  jurisdiction 
designated  above 
Information"  hav« 
represent  the  Stat^ 
capacities  indicate 
activities  indicate  i 
the  designation  of 
to  the  designated 
as  such  changes 

I  further  certify 
activities  and 
Unified  Plan  that 
in  accordance  w 


assurances 
Unified  Plan 


ill 
descri  led 


State/Commonwealth 
for  those  activities  and 
in  this  plan  that  are  under 
e  agencies  and  officials 
mder  "Contact 
been  duly  designated  ■to 
/Commonwealth  in  the 
d  for  the  programs  and 

Subsequent  changes  in 
officials  will  be  provided 
)rogram  or  activity  contact 
:.ur. 
hat  we  will  operate  those 

included  in  this 
ire  under  my  jurisdiction 
this  Unified  Plan  and  the 
in  Section  HI  of  this 


o  x 


pro[  rams 


Typed  Name,  Titl 
Responsible  State 
Rehabilitation 

Signature  

Date    


and  Agency  of 
Official  for  Vocational 


Responsible  State 
for  Adult  Educati 

I  certify  that  for 
of 


programs  includei  I 
my  jurisdiction,  tl 
designated  above 
Information"  have 
represent  the  Stat 
capacities  indicat 
activities  indicateli 
the  designation  o 
to  the  designated 
as  such  changes  o 
I  further  certify 
and  programs  inc 
under  my  jurisdic 
programs  include^ 
accordance  with  t 
applicable  assurai 
of  this  Unified  Pl4n 


Official  for  Eligible  Agency 
I  m  (if  applicable  I 

the  State/Commonwealth 
for  those  activities  and 

in  this  plan  that  are  under 
e  agencies  and  officials 
inder  "Contact 
been  duly  designated  to 
/Commonwealth  in  the 
d  for  the  programs  and 

.  Subsequent  changes  in 
officials  will  be  provided 
)rogram  or  activity  contact 
cur. 

[hat,  for  those  activities 
uded  in  this  plan  that  are 
ion,  we  will  operate  the 
1  in  this  Unified  Plan  in 
lis  Unified  Plan  and  the 
ces  described  in  Section  III 


Typed  Name,  Titl 
Responsible  State 
Education 


.  and  Agency  of 
Official  for  Adult 


Signature 
Date    


n.  Unified  Plan  ling  Instructions  and 
Questions 


Note:  The  statu 
refer  to  the  auth 
respective  prograih 
guidance  only  rel 
requirements:  it 
and  regulatory 
aspects  of  prograr  i 


BS  cited  in  parentheses 
zing  legislation  for  each 
This  unified  planning 
tes  to  planning 

not  affect  the  statutory 
recjuircments  relating  to  other 
s  included  in  the  plan. 


101  I 


dses  1 


Coals 


A.  Vision  and 

1 .  Provide  the 
vision  of  a  worlporce 
system,  includ 
education 
development 


1  ig 
train  ing 
aid 


State's  comprehensive 
investment 
broad  economic, 

workforce 
related  goals.  Describe 


how  the  State  considered  a  broad  range 
of  issues,  such  as  the  needs  of  public 
housing  residents,  in  the  development 
of  the  State's  vision  and  goals.  Describe 
any  challenges  to  achieving  your  vision, 
including  any  economic  development, 
legislative  or  reorganization  initiatives 
anticipated  that  could  impact  on  the 
performance  and  effectiveness  of  your 
State's  workforce  investment  system. 
Describe  how  each  of  the  programs 
included  in  the  plan  will  contribute  to 
achieving  these  goals. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Vocational  Rehabilitation: 
(i)  In  accordance  with  sections 

101(a)(15)(C)  and  (D),  identify  the  goals 
and  priorities  of  the  State  in  carrying 
out  the  program  and  identify  the 
strategies  to  address  the  State's  needs 
and  achieve  the  State's  goals  and 
priorities  (Sec.  101  (a)(15)(C)  and  (D)) 

(ii)  Specify  the  goals  and  plans  of  the 
State  with  respect  to  the  distribution  of 
funds  received  under  section  622 
(§625{b){3}). 

(b)  Unemployment  Insurance,  provide 
a  concise  summary  of  the  SESA's  key 
direction  and  strategies  for  the  plan, 
identifying  the  goal/main  objective  of 
each  focus  area. 

B.  One-Stop  Delivery  System 

1.  Describe  the  State's  comprehensive 
vision  of  an  integrated  service  delivery 
system,  including  the  role  each  program 
incorporated  in  the  unified  plan  in  the 
delivery  of  services  through  that  system. 

In  answering  this  question,  if  your 
unified  plan  includes: 

(a)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  major  State  policies  and 
requirements  that  have  been  established 
to  direct  and  support  the  development 
of  a  statewide  workforce  investment 
system  not  described  elsewhere  in  this 
Plan.  These  policies  may  include,  but 
are  not  limited  to: 

•  State  guidelines  for  the  selection  of 
One-Stop  operators  by  Local  Boards. 

•  The  State's  process  to  work  with 
local  boards  and  local  Chief  Elected 
Officials  to  certify  existing  One-Stop 
operators. 

•  Procedures  to  resolve  impasse 
situations  at  the  local  level  in 
developing  MOUs  to  ensure  full 
participation  of  all  required  partners  in 
the  One-Stop  delivery  system. 

(ii)  Describe  the  existing  local  One- 
Stop  delivery  systems  and  how  the 
services  provided  by  each  of  the 
required  and  optional  One-Stop  partners 
will  be  coordinated  and  made  available 
through  the  One-Stop  system.  Be  sure  to 
address  statewide  requirements,  how 
technical  assistance  will  be  provided. 


and  availability  of  the  State  WIA 
reserved  fimds  for  One-Stop 
development.  (§112(b)(14)) 

C.  Plan  Development  and 
Implementation 

1 .  Describe  the  methods  used  for  joint 
planning  and  coordination  of  the 
programs  and  activities  included  in  the 
unified  plan.  (WIA  §  501(c)(3)(A)) 

State  Consultation  with  Local  Areas 
in  Development  of  Plan:  The 
authorizing  statutes  for  many  of  the 
programs  that  may  be  included  in  a 
unified  plan  require  that  the  State  plan 
be  developed  in  consultation  with 
various  public  and  private  entities,  as     ' 
well  as  members  of  the  general  public. 
Some  statutes  also  require  formal  public 
hearings.  Depending  upon  the  programs 
that  a  State  chooses  to  include  in  its 
unified  plan,  it  may  be  possible  for  the 
State  to  satisfy  many  of  these 
consultation  requirements  through  a 
single  set  of  processes.  For  example,    . 
both  WIA  Title  I  and  Perkins  III  require 
that  the  business  community  be 
involved  in  the  development  of  the 
State  plans  for  these  programs.  The 
State  may  satisfy  both  of  these 
requirements  by  involving  the  business 
community  in  the  development  of  a 
unified  plan  that  includes  the  two 
programs.  Separate  consultations  are  not 
necessary. 

2.  Describe  the  process  used  by  the 
State  to  provide  an  opportunity  for 
public  comment  and  participation  for 
each  of  the  programs  covered  in  the 
unified  plan. 

In  addition,  if  your  unified  plan 
includes: 

(a)  Perkins  III,  the  eligible  agency 
must  hold  public  hearings  and  include 
a  summary  of  the  recommendations 
made  by  all  segments  of  the  public  and 
interested  organizations  and  groups  and 
the  eligible  agency's  response  to  the 
recommendations  in  the  State  plan. 

(§  122(a)(3)). 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  describe  the 
process  used  by  the  State,  consistent 
with  section  111(g)  of  WIA,  to  provide 
an  opportunity  for  public  comment, 
including  comment  by  representatives 
of  business  and  representatives  of  labor 
organizations,  and  input  into 
development  of  the  plan,  prior  to 
submission  of  the  plan. 

(c)  Adult  Education  and  Family 
Literacy,  describe  the  process  that  will 
be  used  for  public  participation  and 
comment  with  respect  to  the  AEFLA 
portion  of  the  unified  plan.  (§  224(b)(9)). 

.  (d)  TANF,  the  State  shall  make 
available  to  the  public  a  summary  of  any 
plan  or  plan  amendment  submitted  by 
the  State  under  this  section.  (§  402(c)). 
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(e)  CSBG,  provide  evidence  that  the 
public  participation  requirements  were 
met,  including  documents  which 
confirms  that  a  legislative  public 
hearing  on  the  State  plan  was  conducted 
as  required  by  subsection  675(b)  and 
that  the  plan  was  also  made  available 
for  public  inspection  and  review  as 
required  by  675(d)(2). 

3.  Provide  summaries  of  the 
consultations  with  appropriate  agencies, 
groups  and  individuals  in  the 
evaluation,  development  and 
implementation  of  activities  included  in 
the  plan.  This  section  should  describe 
the  tjqpes  of  activities  and  outcomes  that 
were  conducted  to  meet  this 
requirement.  Demonstrate,  as 
appropriate,  how  comments  were 
considered  in  the  plan  development 
process  including  specific  information 
on  how  the  various  WIA  agency  and 
program  partners  were  involved  in 
developing  the  unified  State  plan. 

The  following  agencies,  groups  or 
individuals  must  be  consulted,  if  your 
unified  plan  includes: 

(a)  Perkins  III:  (§  122(a)(3),(b){l), 
(c)(3l.  (e)(3)). 

•  Parents. 

•  Teachers. 

•  Students. 

•  Eligible  Recipients. 

•  Representatives  of  special 
populations  in  the  State. 

•  Representatives  of  business  and 
industry  in  the  State,  including  small- 
and  medium-sized  local  businesses. 

•  Representatives  of  labor 
organizations  in  the  State. 

•  Interested  conununity  members. 

•  Governor  of  the  State. 

In  addition,  the  eligible  agency  must 
consult  with  the  State  agency 
responsible  for  secondary  education  and 
the  State  agency  responsible  for 
supervision  of  community  colleges, 
technical  institutes,  or  other  2-year  post 
secondary  institutions  primarily 
engaged  in  providing  postsecondary 
vocational  and  technical  education 
concerning  the  amount  and  uses  of 
funds  proposed  to  be  reserved  for  adult 
vocational  and  technical  education, 
postsecondary  vocational  and  technical 
education,  tech-prep  education,  and 
secondary  vocational  technical 
education.  Include  any  objections  filed 
by  either  agencies  in  the  plan  and  your 
response(s).  (§  122(e)(3)). 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs:  (§  112(b)(1), 
112(b)(9)). 

•  The  Governor  of  the  State  and  State 
Board. 

•  Local  Chief  elected  officials. 

•  Business  community. 

•  Labor  organizations. 

The  following  agencies,  groups  and 
individuals  should  also  be  consulted: 


Local  Boards  and  Youth  Coimcils, 
Educators,  Vocational  Rehabilitation 
Agencies,  Service  providers.  Welfare 
agencies,  Community-Based 
organizations  and  the  State  Employment 
Secm-ity  Agency. 

In  addition,  describe  the  role  of  the 
State  Board  and  Local  Boards  in 
planning  and  coordination  in  the 
unified  plan  (§  501(c)(3)).  [NOTE:  While 
WIA  only  requires  the  involvement  of 
State  Board  and  Local  Boards  in  the 
planning  and  coordination  of  the 
programs  and  activities  authorized 
under  Title  I,  the  intent  of  the  unified 
plan  approach  is  to  enable  all  the 
relevant  parties  in  an  area,  if  they  so 
choose,  to  come  together  more  readily  to 
coordinate  their  activities  in  the  best 
interests  of  the  population  to  be  served. 
However  coordination  is  achieved, 
nothing  in  the  unified  plan  or  in  WIA 
itself  permits  a  Board  or  any  ot^r  entity 
to  alter  the  decisions  made  by  OTother 
program  grantee  in  accord  with  that 
grantee's  statutes.] 

(c)  Adult  Education  and  Family 
Literacy: 

•  Governor  of  the  State  (any 
comments  made  by  the  Governor  must 
be  included  in  the  plan)  (§  224(d)). 

(d)  Vocational  Rehabilitation: 

•  State  Rehabilitation  Council 
(include  the  response  of  the  designated 
State  unit  to  such  input  and 
recommendations) 
(§101(a)(21)(A)(ii)(m)).   . 

(e)  Welfare-to-Work: 
(§403(a)(5)(A)(ii)(I)(cc)). 

•  Public,  private  and  non-profit 
organizations. 

•  PICs  or  Local  Boards. 

•  Local  TANF  and  administrative 
agency. 

(f)  CSBG: 

•  Low-income  individuals. 

•  Commimity  organizations. 

•  Religious  organizations. 

•  Representatives  of  low-income 
individuals. 

D.  Needs  Assessment 

1 .  Describe  the  educational  and  job- 
training  needs  of  individuals  in  the 
over^l  State  population  and  of  relevant 
subgroups  of  all  the  programs  included 
in  the  unified  plan. 

Many  of  the  programs  that  may  be 
included  in  a  unified  plan  require  a 
needs  assessment.  State  agencies  should 
fulfill  these  assessment  responsibilities 
collaboratively  or,  at  a  minimum,  create 
a  planning  process  that  promotes  the 
sharing  of  needs  assessment  information 
among  all  agencies  involved  in 
preparing  the  unified  plan.  Sharing  of 
assessment  data  can  create  a  fi-amework 
for  the  coordinated  and  integrated 
services  that  are  to  be  provided  through 


the  One-Stop  delivery  system.  The  State 
may  organize  the  presentation  of 
assessment  data  in  its  unified  plan  in  a 
manner  it  deems  most  appropriate  and 
useful  for  planning,  such  as  on  a 
program-by-program  basis,  by 
geographic  region,  or  by  special 
population. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  identify  the 
types  and  availability  of  workforce 
investment  activities  currentlv  in  the 
State.  (WL\§  112(b)(4)(D)). 

(b)  Adult  Education  and  Family 
Literacy,  objectively  assess  the  adult 
education  and  literacy  needs  of 
individuals,  including  an  assessment  of 
those  most  in  need  and  hardest  to  serve, 
including  low  income  students, 
individuals  with  disabilities,  single 
parents,  displaced  homemakers,  and 
individuals  with  multiple  barriers  to 
educational  enhancement  (including 
individuals  with  limited  English 
proficiency,  criminal  offenders  in 
correctional  institutions  and  other 
institutionalized  individuals.) 
(§224(b)(10),§225). 

(c)  Food  Stamp  Employment  &■ 
Training,  provide  an  answer  and 
explain  the  method  used  to: 

(i)  Estimate  the  number  and 
characteristics  of  the  expected  pool  of 
work  registrants  during  the  fiscal  year. 

(ii)  Estimate  the  number  of  work 
registrants  the  State  agency  intends  to 
exempt  ft-om  E&T,  along  with  a 
discussion  of  the  proposed  exemption 
criteria. 

(iii)  Estimate  the  number  of 
placements  into  E&T  components 
during  the  fiscal  year. 

(iv)  Estimate  the  number  of  ABAWDs 
(able-bodied  adult  without  dependents) 
in  the  State  during  the  fiscal  year. 

(v)  Estimate  the  number  of  ABAWDs 
in  both  waived  and  unwaived  area  of 
the  State  during  the  fiscal  year. 

(vi)  Estimate  the  average  monthly 
number  of  ABAWDs  included  in  the 
State's  15  percent  exemption  allowance, 
along  with  a  discussion  of  how  the  State 
intends  to  apply  the  exemption. 

(vii)  Estimate  the  number  of 
qualifying  education/training  and 
workfare  opportimities  for  ABAWDS  the 
State  will  create  diuing  the  fiscal  year. 

(d)  Vocational  Rehabilitation: 

(i)  Assess  the  needs  of  individuals 
with  disabilities  in  the  State, 
particularly  the  vocational  rehabilitation 
needs  of  individuals  with  the  most 
significant  disabilities  (including  their 
need  for  supported  employment 
services),  individuals  with  disabilities 
who  have  been  unserved  or  under- 
served  by  the  vocational  rehabilitation 
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program,  and  inc  ividuals  with 
disabilities  serve  d  through  other 
components  of  i  le  statewide  workforce 
investment  system.  (§  101(a)(15)(A)(i){l- 

UI)and§625(b){!)) 

(ii)  Include  Ste  te  estimates  of  the 
number  of  indivi  duals  in  the  State  who 
are  eligible  for  s(  rvices  under  title  I  of 
the  Rehabilitatio  i  Act,  the  number  of 
such  individuals  who  will  receive 
services  providei  1  with  fimds  provided 
under  part  B  of  t  tie  I  and  under  part  B 
of  title  VI  (incluc  ing,  if  the  designated 
State  agency  use  i  an  order  of  selection, 
estimates  of  the  i  lumber  of  individuals 
to  be  served  und  ;r  each  priority 
category  within  me  order),  and  the  costs 
of  the  services  pi  ovided  (including,  if 
the  designated  S  ate  agency  uses  an 
order  of  selectioi  ,  the  service  costs  for 
each  priority  cati  igorv  within  the  order.) 
(§101(a)(15)(B)) 

(iii)  Provide  ar  assessment  of  the  need 
to  establish,  dev(  lop.  or  improve 
community  reha  )ilitation  programs 
within  the  State.  (§  101(a)(15)(A)(ii)) 

(e)  HUD  Emph  lyment  and  Training 
Programs:  (Remi  ider:  the  following  is  a 
suggestion  for  in  ;orporating  HUD 
programs  into  yo  ur  State's  unified  plan. 
However,  follow  ng  this  guidance  will 
not  trigger  fundii  ig  for  HUD  programs): 

(i)  Address  the  educational  and 
training  needs  of  public  housing 
residents  and  otl  er  families  receiving 
housing  assistam  :e. 

2.  Describe  the  key  trends  that  are 
expected  to  shap  3  the  economic 
enviroimient  of  t  le  State  during  the  next 
five  years.  VVhicl  industries  and 
occupations  are  i  xpected  to  grow? 
Which  will  conti  act?  What  are  the 
workforce  and  e(  onomic  development 
needs  of  the  Stat ;?  Identify  the 
implications  of  t  lese  trends  in  terms  of 
overall  availabili  ty  of  current  and 
projected  emplo;  ment  opportunities  by 
occupation,  and  or  each  of  your 
customer  segmei  ts,  the  job  skills 
necessary  in  key  occupations.  Also 
describe  how  the  program  services 
provided  relate  t )  State  and  regional 
occupational  opportunities.  (WIA 
§  112(b)(4)  and  Perkins  §  122(c)(15)) 

E.  State  and  Loa  \l  Governance 


g)V 


t  le  1 


laii 


1.  What  is  the 
and  role/functio 
entity  that  will 
the  unified  plan 

In  answering 
your  unified  pi 

(a)  Perkins  III. 
in  place  to  devel[)p 
understanding 
the  Workforce 
concerning  the 
only  for  post 
school  dropouts 


tsecc  n 


}rganization,  structure 
of  each  State  and  local 
em  the  activities  of 


above  question,  if 
includes: 
describe  the  procedures 
the  memoranda  of 
ined  in  §  121(c)  of 
Injvestment  Act  of  1998 
p  revision  of  services 
dary  students  and 
(§122(c)(21)) 


o  itli 


(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  State  Workforce 
Investment  Board,  or  the  authorized 
alternative  entity  including  a 
description  of  the  manner  in  which  the 
Board  collaborated  on  the  State  plan. 
(WIA  §  112(b)(1)  and  §  111(e)) 

(ii)  Describe  the  State-imposed 
requirements  for  the  statewide 
workforce  investment  system. 
(§  112(b)(2)) 

(iii)  Identifj'  the  local  areas  designated 
in  the  State  and  include  a  description  of 
the  process  used  for  the  designation  of 
such  areas.  (§  112(b)(5)) 

(iv)  Describe  the  appeals  process 
referred  to  in  §  116(a)(5).  (§  112(b)(15)) 

(v)  Identify  the  criteria  the  State  has 
established  to  be  used  by  the  chief 
elected  officials  in  the  local  areas  for  the 
appointment  of  local  Board  members 
and  establishment  of  youth  councils 
based  on  the  requirements  of  §  117. 
(WIA  §  112(b)(6)) 

(vi)  Identify  the  circumstances  which 
constitute  a  conflict  of  interest  for  any 
State  or  State  Board  and  Local  Boards 
member,  including  voting  on  any  matter 
regarding  the  provision  of  service  by 
that  member  or  the  entity  that  he/she 
represents,  and  emy  matter  that  would 
provide  a  financial  benefit  to  that 
member  or  his  or  her  immediate  family. 
(§112(b)(13)) 

(vii)  Describe  the  procedures  the  local 
boards  will  use  to  identify  eligible 
providers  of  training  services  for  the 
Adult  and  Dislocated  worker  programs 
(other  than  on-the-job  training  or 
customized  training). 
(§112(b)(17)(A)(iii)) 

(viii)  Describe  how  the  locally 
operated  ITA  system  will  be  managed  in 
the  State  to  maximize  usage,  select 
services  providers,  and  improve  the 
performance  information  on  training 
providers.  (§  112(b)(14), 
112(b)(17)(A)(iii)) 

(ix)  Identify  the  criteria  to  be  used  by 
local  boards  in  awarding  grants  for 
youth  activities,  including  criteria  that 
the  Governor  and  local  boards  will  use 
to  identify  effective  and  ineffective 
youth  activities  and  providers  of  such 
activities.  (§112(b)(18)(B)) 

(x)  Describe  the  processes  that  will  be 
used  at  the  State  level  to  award  grants 
and  contracts  for  activities  under  Title 
lofWIA.  (§112(b)(16)) 

(xi)  Include  a  description  of  the 
process  by  which  State  and  Local 
Boards  were  created. 

(c)  Vocational  Rehabilitation, 
designate  a  State  agency  as  the  sole 
State  agency  to  administer  the  plan,  or 
to  supervise  the  administration  of  the 
plan  bv  a  local  agency,  in  accordance 
with  §101(a)(2)(A).  (§  101(a)(2)(A)) 


(d)  TANF,  describe  the  objective  " 
criteria  for  the  deliver^'  of  benefits  and 
the  determination  of  eligibility  and  fgr 
fair  and  equitable  treatment,  including 
an  explanation  of  how  the  State  will 
provide  opportunities  for  recipients 
who  have  been  adversely  affected  to  be 
heard  in  a  State  administrative  or  appeal 
process.  (§402(a)(l)(B)(iii)) 

(e)  Welfare-to-Work,  provide  a 
description  of  the  implementation  of 
this  program  by  PICs  (or  Local  Boards) 
across  the  State,  including  the  roles  and 
responsibilities  of  the  State  WtW 
Administrative  Agency  and  the  TANF 
agency;  a  list  of  the  substate  areas  and 
the  local  entities  responsible  for 
program  administration;  and  the 
program's  implementation  target  dates. 

F.  Funding 

1:  What  criteria  will  the  State  use, 
subject  to  each  program's  authorizing 
law,  to  allocate  funds  for  each  of  the 
programs  included  in  the  unified  plan? 
Describe  how  the  State  will  use  funds 
the  State  receives  to  leverage  other 
Federal,  State,  local,  and  private 
resources,  in  order  to  maximize  the 
effectiveness  of  such  resources,  and  to 
expand  the  participation  of  business, 
employees,  and  individuals  in  the 
statewide  workforce  investment  system. 
(WL\§112(b)(10)) 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  III: 

(i)  Describe  the  criteria  that  you  will 
use  in  approving  applications  by 
eligible  recipients  for  funds  under 
Perkins  III.  (§  122(c)(1)(B)) 

(ii)  Describe  how  funds  received 
through  the  allotment  made  under 
section  111  will  be  allocated  among 
secondary'  school  vocational  and 
technical  education,  or  postsecondary 
and  adult  vocational  and  technical 
education,  or  both,  including  the 
rationale  for  such  allocation. 
(§  122(c)(4)(A)) 

(iii)  Describe  how  funds  received 
through  the  allotment  made  under 
section  111  will  be  allocated  among 
consortia  which  will  be  formed  among 
secondary  schools  and  eligible 
institutions,  and  how  funds  will  be 
allocated  among  the  members  of  the 
consortia,  including  the  rationale  for 
such  allocation.  (§  122(c)(4)(B)) 

(iv)  If  the  eligible  agency  decides  to 
develop  an  alternative  allocation 
formula  under  the  authority  of  sections 
131(c)  and/or  132(b),  submit  the 
proposed  formula  and  supporting 
documentation  to  the  Secretary  of 
Education  for  approval  prior  to  the 
submission  of  your  State  plan  or  as  a 
part  of  the  State  unified  plan.  (§13 1(c) 
and  §  132(b)) 
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(b)  Tech-Prep,  describe  how  the 
eligible  agency  will  award  tech-prep 
funds  in  accordajice  with  the 
requirements  of  §  204(a)  and  §  205  of 
Perkins  III,  including  whether  grants 
will  be  awaided  on  a  competitive  basis 
or  on  the  basis  of  a  formula  determined 
by  the  State. 

(c)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  methods  and  factors 
the  State  will  use  in  distributing  funds 
to  local  areas  for  youth  activities  and 
adult  employment  and  training 
activities  under  sections  128(b)(3)(B) 
and  133(b)(3)(B),  including  a 
description  of  how  the  individuals  and 
entities  represented  on  the  State  board 
were  involved  in  determining  such 
methods  and  factors  of  distribution  and 
how  the  State  consulted  with  chief 
elected  officials  in  local  areas 
throughout  the  State  in  determining 
such  distributions.  (§  112(b)(12){A)) 

(ii)  Describe  the  formula  prescribed  by 
the  Governor  for  the  allocation  of  funds 
to  local  areas  for  dislocated  workers  in 
Employment  and  Training  activities. 
(§112(b)(12)(C)) 

(iii)  Describe,  in  detail,  the  plans 
required  under  Section  8  of  the  Wagner- 
Peyser  Act  which  will  be  carried  out  by 
the  State.  (§112(7)) 

(iv)  Describe  the  guidelines,  if  euiy, 
the  State  has  established  for  Local 
Boards  regarding  priority  when  adult 
funds  have  been  determined  to  be 
limited.  (§  112(b)(17(A)(iv)  and 
134(d)(4)(E)) 

(v)  Specify  how  the  State  will  use  the 
10  percent  Wagner-Peyser  Act  funds 
allotted  to  it  imder  section  7(b)  in 
accordance  with  the  three  provisions  of 
allowable  activities:  performance 
incentives;  services  for  groups  with 
special  needs;  and  extra  costs  of 
exemplary  service  delivery  models. 
(§  112(b)(7)  and  20  CFR  652.204) 

(d)  Adult  Education  and  Family 
Literacy: 

(i)  Describe  how  the  eligible  agency 
will  fund  local  activities  in  accordance 
with  the  considerations  described  in 
§  231(e)  and  the  other  requirements  of 
Title  II  of  WIA.  (§  224(b)) 

(ii)  Describe  the  process  to  show  that 
public  notice  was  given  of  the 
availability  of  Federal  funds  to  eligible 
recipients  and  the  procedures  for 
submitting  applications  to  the  State, 
including  approximate  time  frames  for 
the  notice  and  receipt  of  applications. 
(§  231(c)) 

(iii)  Describe  how  the  eligible  agency 
will  use  funds  made  available  under 
Section  222(a)(2)  for  State  leadership 
activities.  (§  223(a)) 

(iv)  Describe  the  steps  the  eligible 
agency  will  take  to  ensure  direct  and 


equitable  access,  as  required  in  section 
231(c).  (§224(b)(12)) 

(e)  Food  Stamp  Employment  &■ 
Training: 

(i)  Estimate  the  total  cost  of  the  State's 
E&T  program  and  identify  the  source  of 
funds  according  to  the  format  for  Table 
5,  Planned  Fiscal  Year  Costs,  contained 
in  the  most  current  release  of  "The 
Handbook  on  Preparing  State  Plans  for 
Food  Stamp  Employment  and  Tredning 
Programs." 

(ii)  Acknowledge  that  the  State  will 
spend  at  least  80  percent  of  its  total  100 
percent  Federal  E&T  grant  to  create 
qualifj'ing  work  opportunities  to  permit 
ABAWDs  to  remain  eligible  for  food 
stamps. 

(iii)  Indicate,  if  applicable,  whether 
the  State  agency  intends  to  spend  at 
least  as  much  as  it  spent  of  its  own 
funds  in  FY  96  for  E&T  and  optional 
workfare  administration  to  receive  the 
additional  100  percent  Federal 
allocations,  provided  for  in  the  Balanced 
Budget  Act  of  1997. 

(iv)  Describe  both  the  expected 
sources  and  the  status  of  State  agency 
funding  for  participant  reimbursement. 

(f)  Welfore-to-Work,  describe  the 
State's  plans  for  the  expenditure,  uses 
and  goals  of  the  15%  funds. 

(g)  TANF,  indicate  the  name,  address, 
and  EIN  number  of  the  TANF 
administering  agency  and  estimate  for 
each  quarter  of  the  fiscal  year  by 
percentage  the  amount  of  TANF  grant 
that  it  wishes  to  receive. 

(h)  Vocational  Rehabilitation: 

(i)  Describe  how  the  State  will  utilize 
funds  reserved  for  the  development  and 
implementation  of  innovative 
approaches  to  expand  and  improve  the 
provision  of  vocational  rehabilitation 
services  to  individuals  with  disabilities 
under  the  State  plan,  particularly 
individuals  with  the  most  significant 
disabilities.  (§10l(a)(18)(B)) 

(ii)  Describe  the  quality,  scope,  and 
extent  of  supported  employment 
services  authorized  under  the  Act  to  be 
provided  to  individuals  who  are  eligible 
under  the  Act  to  receive  the  services. 
(§  625(b)(3)) 

(iii)  In  the  event  that  vocational 
rehabilitation  services  cannot  be 
provided  to  all  eligible  individuals  with 
disabilities  in  the  State  who  apply  for 
services,  indicate  the  order  to  be 
followed  in  selecting  eligible 
individuals  to  be  provided  vocational 
rehabilitation  services  and  provide  the 
justification  for  the  order. 
(§101(a)(5){A)-(B)) 

(i)  CSBG,  describe  how  the  State 
intends  to  use  discretionary  funds  made 
available  from  the  remainder  of  the 
grant  or  allotment  described  in 
§  675C(b),  including  a  description  of 


how  the  local  entitjtwill  use  the  funds 
to  support  innovative  community  and 
neighborhood-based  initiatives. 

G.  Activities  To  Be  Funded 

1.  For  each  of  the  programs  in  your 
unified  plan,  provide  a  general 
description  of  the  activities  the  State 
will  pursue  using  the  relevant  funding. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  III: 

(i)  Describe  the  vocational  and 
technical  education  activities  to  be 
assisted  that  are  designed  to  meet  or 
exceed  the  State  adjusted  levels  of 
performance.  (§  122(c)(1)) 

(ii)  Describe  the  secondary  and 
postsecondary  vocational  and  technical 
education  programs  to  be  carried  out, 
including  programs  that  will  be  carried 
out  by  the  eligible  agency  to  develop, 
improve,  and  expand  access  to  quality, 
state-of-the-art  technology  in  vocational 
and  technical  education  programs. 
(§  122(c)(1)(A)) 

(iii)  Describe  how  funds  will  be  used 
to  improve  or  develop  new  vocational 
and  technical  education  courses  and 
effectively  link  secondary  and 
postsecondary  education.  (§  122(c)(1)(D) 
and  §  122(c)(19)) 

(iv)  Describe  how  the  eligible  agency 
will  improve  the  academic  and 
technical  skills  of  students  participating 
in  vocational  and  technical  education 
programs,  including  strengthening  the 
academic,  and  vocational  and  technical, 
components  of  vocational  and  technical 
education  programs  through  the 
integration  of  academics  with  vocational 
and  technical  education  to  (1)  Ensure 
learning  in  the  core  academic, 
vocational  and  technical  subjects;  (2) 
provide  students  with  strong  experience 
in,  and  understanding  of,  all  aspects  of 
an  industry';  and  (3)  prepare  students  for 
opportunities  in  post-secondary 
education  or  entry  into  high  skill  and 
high  wage  jobs  in  ciurent  and  emerging 
occupations.  (§  122(c)(1)(C)  and  {5)(A)) 

(v)  Describe  how  the  eligible  agency 
will  ensure  that  students  who 
participate  in  such  vocational  and 
technical  education  programs  are  taught 
to  the  same  challenging  academic 
proficiencies  as  are  taught  to  all  other 
students.  (§  122(c)(5)(B)) 

(vi)  Describe  how  the  eligible  agency 
will  actively  involve  parents,  teachers, 
local  businesses  (including  small-and 
medium-sized  businesses),  and  labor 
organizations  in  the  planning, 
development,  implementation  and 
evaluation  of  vocational  and  technical 
education  programs. 

(b)  Tech-Prep,  describe  how  funds 
will  be  used  in  accordance  with  the 
requirements  of  §  204(c). 
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(c)  WIA  Title  I  and  Wagner-Peyser  Act 


and/or  Veterans 


Tograms, 


(i)  Describe  ho  v  Wagner-Peyser  Act 
funds  will  provic  e  a  statewide  capacity 
for  a  three-tiered  labor  exchange  service 
strategy  that  incl  ides:  (1)  Self-service; 
(2)  facilitated  sel  -help  service;  and  (3) 
staff-assisted  sen  ice. 

(ii)  Describe  h(  w  your  State  will 
ensure  that  veter  uis  receive  priority  in 
the  One-Stop  sys  tern  for  labor  exchange 
services  by  Wagr  er-Peyser  and  DVOP/ 
LVER  staff  meml  ers. 

(iii)  Describe  tl  le  types  of  employment 
and  training  acti'  ities  that  will  be 
carried  out  with  he  adult  and 
dislocated  worker  funds  received  by  the 
State  through  the  allotments  under 
Section  132.  Hov '  will  the  State 
maximize  custon  ler  choice  in  the 
selection  of  train  ng  activities? 
(§112(b)(17)(A)(i)) 

(iv)  Define  the  sixth  youth  eligibility 
criterion  at  §101  13)(C)(vi).  if  this 
responsibility  ws  s  not  delegated  to  local 
Boards.  (§  112(b)  18)(A)) 

(v)  Describe  th  !  assistance  available  to 
employers  and  d  slocated  workers, 
particularly  how  your  State  determines 
what  assistance  i ;  required  based  on  the 
type  of  lay-off,  ai  d  the  early 
intervention  stra  egies  to  ensure  that 
dislocated  worke  rs  who  need  intensive 
or  training  servic  es  (including  those 
individuals  with  multiple  barriers  to 
employment  and  training)  are  identified 
as  early  as  possible.  Additionally, 
identify  the  State  dislocated  worker  unit 
which  will  be  responsible  for  carrying 
out  the  rapid  res]  lonse  activities. 
(§112{b)(17)A)(ii|) 

(vi)  Describe  yi  lur  State's  strategy  for 
providing  compr  ;hensive  services  to 
eligible  youth,  in  ;:luding  any 
coordination  wit  i  foster  care,  education, 
welfare  and  othe  relevant  resources. 
(§112(b)(18)) 

(vii)  Describe  t  le  strategies  to  assist 
youth  who  have  ipecial  needs  or 
significant  barrie  rs  to  employment, 
including  those  \  /ho  are  deficient  in 
basic  literacy  ski  Is,  school  drop-outs, 
offenders,  pregnj  nt,  parenting, 
homeless,  foster  ;hildren,  runaways  or 
have  disabilities.  (§  112(b)(18)) 

(viii)  Describe  low  coordination  with 
Job  Corps,  youth  opportunity  grants, 
and  other  youth  )rograms  will  occur. 
(§  112(b)(18)) 

(d)  Adult  Education  and  Family 
Literacy,  describi  i  the  Adult  Education 
and  Family  Liter  icy  activities  the  State 
will  provide  witl  lin  the  following 
categories:  {§  224  (b)(2),  §  231(b)) 

•  Adult  Educa  tion  and  Literacy 
services,  includii  ig  workplace  literacy 
services. 

•  Family  literj  cy  services. 

•  English  liter  icy  programs. 


(e)  Food  Stamp  Employment  &■ 
Training: 

(i)  Describe  the  components  of  the 
State's  E&T  program. 

(ii)  Discuss  the  weekly/monthly  hours 
of  participation  required  of  each 
program  component. 

(iii)  Describe  planned  combinations  of 
components  to  meet  the  statutory 
requirement  of  20  hours  of  participation 
per  week  to  qualify  as  a  work  program 
for  ABAWDS. 

(f)  TANF,  outline  how  the  State 
intends  to: 

(i)  Conduct  a  program,  designed  to 
serve  all  political  subdivisions  in  the 
State  (not  necessarily  in  a  uniform 
maimer),  that  provides  assistance  to 
needy  families  with  (or  expecting) 
children  and  provides  parents  with  job 
preparation,  work,  and  support  services 
to  enable  them  to  leave  the  program  and 
become  self-sufficient.  (§402(a)(l)(A)(i)) 

(ii)  Require  a  parent  or  caretaker 
receiving  assistance  under  the  program 
to  engage  in  work  (as  defined  by  the 
State)  once  the  State  determines  the 
parent  or  caretaker  is  ready  to  engage  in 
work,  or  once  the  parent  or  caretaker 
has  received  assistance  under  the 
program  for  24  months  (whether  or  not 
consecutive,)  whichever  is  earlier, 
consistent  with  section  407(e)(2). 
(§402(a)(l)(A)(ii)) 

(iii)  Ensure  that  parents  and 
caretakers  receiving  assistance  under 
the  program  engage  in  work  activities  in 
accordance  with  section  407. 
(§402(a)(l)(A)(iii)) 

(iv)  Take  such  reasonable  steps  as 
deemed  necessary  to  restrict  the  use  and 
disclosure  of  information  about 
individuals  and  families  receiving 
assistance  under  the  program 
attributable  to  funds  provided  by  the 
Federal  government.  (§402(a)(l)(A)(iv)) 

(v)  Describe  the  financial  eligibility 
criteria  and  corresponding  benefits  and 
services  covered  with  State 
Maintenance  of  Effort  (MOE)  funds. 
This  description  applies  to  State  MOE 
funds  that  are  used  in  the  State's  TANF 
program  or  used  to  fund  a  separate  State 
program. 

(g)  Welfare-to-Work,  describe  State 
and  local  strategies  regarding: 

(i)  The  employment  activities  that  are 
planned  imder  this  grant. 

(ii)  The  utilization  of  contracts  with 
public  and  private  providers  of  job 
readiness,  placement  and  post- 
employment  services;  job  vouchers  for 
placement,  readiness,  and  post- 
employment  services;  job  retention,  or 
support  services,  if  not  otherwise 
available  to  the  individual  participants 
receiving  WtW  services,  that  are 
plaimed  under  this  grant. 


(h)  SCSEP,  provide  a  description  of 
each  project  function  or  activity  and 
how  the  applicant  will  implement  the 
project.  The  following  activities  should 
be  discussed  separately:  (§  3(A)) 

•  Recruitment  and  selection  of 
enrollees. 

•  Continued  eligibilify  for 
enrollment  in  the  SCSEP. 

•  Physical  examinations. 

•  Orientations. 

•  Assessment. 

•  Individual  development  plan  (IDP). 

•  Placement  into  suiisidized 
employment. 

•  Training  during  community  service 
employment  and  for  other  employment. 

•  Supportive  services. 

•  Enrollee  transportation. 

•  Placement  into  unsubsidized 
employment. 

•  Maximum  duration  of  eru-ollment. 

•  IDP  related  terminations. 

•  Enrollee  complaint  resolution. 

•  Over-enrollment 

(i)  CSBG,  explain  how  the  activities 
funded  will: 

(i)  Remove  obstacles  and  solve 
problems  that  block  the  achievement  of 
self-sufficiency,  including  those  families 
and  individuals  who  are  attempting  to 
transition  off  a  State  program  carried  out 
under  part  A  of  Title  IV  of  the  Social 
Security  Act. 

(ii)  Secure  and  retain  meaningful 
employment. 

(iii)  Attain  an  adequate  education, 
with  particular  attention  toward 
improving  literacy  skills  of  the  low- 
income  families  in  the  communities 
involved,  which  may  include  carrying 
out  family  literacy  initiatives. 

(iv)  Make  better  use  of  available 
income. 

(v)  Obtain  and  maintain  adequate 
housing  and  a  suitable  living 
environment. 

(vi)  Obtain  emergency  assistance 
through  loans,  grants,  or  other  means  to 
meet  immediate  and  urgent  family  and 
individual  needs. 

(vii)  Achieve  greater  participation  in 
the  affairs  of  the  communities  involved, 
including  the  development  of  public 
and  private  grassroots  partnerships  with 
local  law  enforcement  agencies,  local 
housing  authorities,  private  foundation, 
and  other  public  and  private  partners. 

(viii)  Create  youth  development 
programs  that  support  the  primary  role 
of  the  family,  give  priority  to  the 
prevention  of  youth  problems  and 
crime,  and  promote  increased 
community  coordination  and 
collaboration  in  meeting  the  needs  of 
youth,  and  support  development  and 
expansion  of  innovative  community- 
based  youth  development  programs  that 
have  demonstrated  success  in 
preventing  or  reducing  youth  crime. 
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(ix)  Proyide  supplies,  services, 
nutritious  foods,  and  related  services,  as 
may  be  necessary  to  counteract 
conditions  of  starvation  and 
malnutrition  among  low-income 
individuals. 

H.  Coordination  and  Non-Duplication 

1 .  Describe  hovir  your  State  will 
coordinate  and  integrate  the  services 
provided  through  all  of  the  programs 
identified  in  the  unified  plan  in  order  to 
meet  the  needs  of  its  customers,  ensure 
there  is  no  overlap  or  duplication 
among  the  programs,  and  ensure 
collaboration  with  key  partners  and 
continuous  improvement  of  the 
workforce  investment  system.  (States 
are  encouraged  to  address  several 
coordination  requirements  in  a  single 
narrative,  if  possible.)  ^ 

In  answering  the  above  question^  if 
your  unified  plan  includes: 

(a)  Perkins  III,  describe  coordination 
with  the  following  agencies  or 
programs: 

•  Programs  listed  in  section 
112(b)(8)(A)  of  the  Workforce 
Investment  Act  of  1998  (§  122(c)(21)) 
concerning  the  provision  of  services  for 
postsecondary  students  and  school 
dropouts. 

•  Other  Federal  education  programs, 
including  any  methods  proposed  for 
joint  planning  and  coordination. 
(§122(c)(16)) 

(b)WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  strategies  of  the  State 
to  assure  coordination,  avoid 
duplication  and  improve  operational 
collaboration  of  the  workforce 
investment  activities  among  programs 
outlined  in  Section  112(b)(8)(A)  and 
Section  112(b)(18)(C)&(D)  of  WIA.  at 
both  the  State  and  local  levels  (e.g.,  joint 
activities,  MOUs,  planned  mergers, 
coordinated  policies,  non- 
discrimination obligations,  etc.). 

(ii)  Describe  how  the  State  Board  and 
Agencies  will  eliminate  any  existing 
state-level  barriers  to  coordination. 
(§112lb)(8){A)) 

(c)  Adult  Education  and  Family 
Literacy,  describe  how  the  Adult 
Education  and  Family  Literacy  activities 
that  will  be  carried  out  with  any  funds 
received  under  AEFLA  will  be 
integrated  with  other  adult  education, 
career  development,  and  employment 
and  training  activities  in  the  State  or 
outlying  area  served  by  the  eligible 
agency.  (§224(b)(ll)) 

(d)  Vocational  Rehabilitation: 

(i)  Describe  the  State  agency's  plans 
policies,  and  procedures  for 
coordination  with  the  following 
agencies  or  programs: 


•  Federal,  State  and  local  agencies 
and  programs,  including  programs 
carried  out  by  the  Under  Secretary'  for 
Rural  Development  of  the  Department  of 
Agriculture  and  State  use  contracting 
programs  to  the  extent  that  such 
agencies  and  programs  are  not  carrying 
out  activities  through  the  statewide 
workforce  investment  system. 
(§101(a)(ll)(C)) 

•  Education  officials  responsible  for 
the  public  education  of  students  with 
disabilities,  including  a  formal 
interagency  agreement  with  the  State 
educational  agency.  (§  101(a){ll)(D)) 

•  Private,  non-profit  vocational 
rehabilitation  service  providers  through 
the  establishment  of  cooperative 
agreements.  (§  101(a)(24)(B)) 

•  Other  State  agencies  and 
appropriate  entities  to  assist  in  the 
provision  of  supported  employment 
services.  (§  625(b)(4)) 

•  Other  public  or  nonprofit  agencies 
or  organizations  within  the  State, 
employers,  natural  supports,  and  other 
entities  with  respect  to  the  provision  of 
extended  services.  (§  625(b)(5)) 

(e)  Unemployment  Insurance, 
summarize  requests  for  any  Federal 
partner  assistance  (primarily  non- 
financial)  that  would  help  the  SESA 
attain  its  goal. 

(f)  Wei  fare-to- Work,  describe  the 
strategies  of  the  State  and  PICs  (or  State 
Board  and  Local  Boards)  to  prevent 
duplication  of  services  and  promote 
coordination  among  the  following 
agencies  or  programs: 

•  TANF. 

•  JTPA/WIA. 

•  One-Stop  centers/employment 
services. 

•  Other  employment  and  training 
systems  throughout  the  State. 

•  State  Department  of  Transportation. 

•  Metropolitan  planning 
organizations. 

•  Transit  operators. 

•  Other  transportation  providers. 

•  State  Housing  Finance  Agencies. 

•  Public  and  assisted  housing 
providers  and  agencies  and  other 
community-based  organizations. 

•  Public  and  private  health,  mental 
health  and  service  agencies. 

•  Vocational  rehabilitation  and 
related  agencies. 

(g)  SCSEP,  describe  the  cooperative 
relationships  and  working  linkages  that 
have  been  established  or  will  be 
established  with  the  following 
employment  related  programs  and 
agencies: 

•  JTPA/WLA.  (§3(a){ll)) 

•  One-Stop  Deliver}'  Centers. 

•  Vocational  Rehabilitation. 

•  Job  Corps. 

•  State  employment  security 
agencies. 


•  Agencies  administering  Titles  III,  IV 
and  VI  of  the  Older  Americans  Act. 

(h)  CSBG,  describe  how  the  State  and 
eligible  entities  will  coordinate 
programs  to  serve  low-income  residents 
with  other  organizations,  including: 

•  Religious  organizations. 

•  Charitable  groups. 

•  Community  organizations. 

/.  Special  Populations  and  Other  Groups 

1.  Describe  how  your  State  will 
develop  program  strategies,  to  target  and 
serve  special  populations.  States  may 
present  information  about  their  service 
strategies  for  those  special  populations 
that  are  identified  by  multiple  Federal 
programs  as  they  deem  most  appropriate 
and  useful  for  planning  purposes, 
including  by  special  population  or  on  a 
program  by  program  basis.  In  providing 
this  description,  if  your  unified  plan 
includes  any  of  the  programs  listed 
below,  please  address  the  following 
specific  relevant  populations: 

(a)  Perkins  III: 

•  Each  category  of  special 
populations  defined  in  §  3(23)  of  the 
Act.  (§  122(c)(7)) 

•  Students  in  alternative  education 
programs,  if  appropriate.  (§  122(c)(13)) 

•  Individuals  in  State  correctional 
institutions.  (§  122(c)(18)) 

(i)  Describe  how  funds  will  be  used  to 
promote  preparation  for  nontraditional 
training  and  employment.  (§  122(c)(17)) 

(ii)  Describe  how  individuals  who  are 
members  of  special  populations  will  be 
provided  with  equal  access  to  activities 
assisted  under  Title  I  of  Perkins  III  and 
will  not  be  discriminated  against  on  the 
basis  of  their  status  as  members  of 
special  populations.  (§  122(c)(8)(B)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs 
(§112(b)(17)(A)(iv)  and  §112{b)(17)(B)): 

•  Dislocated  workers,  including 
displaced  homemakers. 

•  Low-income  individuals,  including 
recipients  of  public  assistance. 

•  Individuals  training  for  non- 
traditional  employment. 

•  Individuals  with  multiple  barriers 
to  employment  (including  older 
individuals,  people  with  limited 
English-speaking  ability,  and  people 
with  disabilities). 

•  Veterans,  including  veterans' 
preferences  under  38  U.S.C.  Chapters  41 
and  42. 

•  The  agricultural  community  that 
serves  the  migrant  and  seasonal 
farmworker  population. 

•  UI  claimants  who  are  identified 
under  Worker  Profiling  and 
Reemployment  Services. 

(c)  Adiilt  Education  and  Family 
Literacy: 

•  Low  income  students 
(§224(b)(10)(A)). 
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•  Individuals  with  disabilities 
(§224(b)(10)(B). 

•  Single  pare  its  and  displaced 
homeraakers  (§  !24{b){10){C)). 

•  Individuals  with  multiple  barriers 
to  educational  €  nhancement,  including 
individuals  witi  i  limited  English 
proficiency  (§  2!  l4(b){10)(D)). 

•  Criminal  of  enders  in  correctional 
institutions  and  other  institutionalized 
individuals  (§  2  15). 

(d)  TAA  and  NAFTA-TAA.  describe 
how  rapid  respc  nse  and  basic 
readjustment  se  vices  authorized  under 
other  Federal  la  vs  will  be  provided  to 
trade-impacted  vorkers. 

(e)  Vocationa.  Rehabilitation: 

•  Minorities  '  irith  most  significant 
disabilities.  (§2  1(c)). 

•  (f)  TANF,  ii  dicate  whether  the 
State  intends  to 

•  Treat  famili  bs  moving  into  the  State 
from  another  Sti  ite  differently  than  other 
families  under  t  le  program,  and  if  so, 
how  the  State  ir  tends  to  treat  such 
families  under  t  le  program; 

•  Provide  ass  stance  under  the 
program  to  indi'  'iduals  who  are  not 
citizens  of  the  L  nited  States,  and  if  so, 
shall  include  an  overview  of  such 
assistance.  (§40  2(a)(1)(B)  (i)  and  (ii)); 
and 

•  Outline  hov ,'  the  State  intends  to 
conduct  a  progr  im  designed  to  reach 
State  and  local  few  enforcement 
officials,  the  education  system,  and 

ing  services,  that 
provides  educat  on  and  training  on  the 
problem  of  stati  tory  rape  so  that  teenage 
pregnancy  previ  mtion  programs  may  be 
expanded  in  sec  pe  to  include  men. 
(§401(a)(l)(A)(%i)). 
(g)  SCSEP:  {§  1(a)(1)) 
Minority  gr  3ups. 

with  the  greatest 


•  Individuals 
economic  need 

•  Individuals 
prospects. 

(h)  CSBG: 

•  Low-incom 


families. 
•  Families  an^  individuals  receiving 
part  A  of  Title  IV  of  the 
\ct  (42  U.S.C.  601  et 


assistance  unde 
Social  Securitv 


seq). 

•  Homeless 

•  Migrant  or 


ow  income 


lo  .V 


m  nd 


•  Elderlv  1 
families. 

•  Youth  in  1 
(i)  HUD  Employ 

Programs:  (Re 
suggestion  for  ii 
programs  into  y 
However,  follo\|ing 
not  trigger  fund 

•  Public  hou! 

•  Homeless 
2.  Identify  tht 

data  and  reporti  ng 


with  poor  employment 


fi  milies  and  individuals, 
easonal  farmworkers. 

individuals  and 


-income  communities. 
<yment  and  Training 

er:  the  following  is  a 
corporating  HUD 
)ur  State's  unified  plan. 

this  guidance  will 
ng  for  HUD  programs): 
ing  residents 

other  groups 
methods  of  collecting 

progress  on  the 


aid 


special  populations  described  in 
Question  1  of  this  section. 

3.  If  your  plan  includes  Perkins  III, 
Tech-Prep,  Adult  Education  and  Family 
Literacy  or  Vocational  Rehabilitation, 
describe  the  steps  the  eligible  agency 
will  take  to  ensure  equitable  access  to, 
and  equitable  participation  in,  projects 
or  activities  carried  out  with  the 
respective  funds  by  addressing  the 
special  needs  of  student,  teachers,  and 
other  program  beneficiaries  in  order  to 
overcome  barriers  to  equitable 
participation,  including  barriers  based 
on  gender,  race,  color,  national  origin, 
disability,  and  age.  (§  427(b)  General 
Education  Provisions  Act.) 

/.  Professional  Development  and  System 
Improvement 

1.  How  will  your  State  develop 
personnel  to  achieve  the  performance 
indicators  for  the  programs  included  in 
your  plan? 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  III: 

(i)  Describe  how  comprehensive 
professional  development  (including 
initial  teacher  preparation)  for 
vocational  and  technical,  academic, 
guidance,  and  administrative  personnel 
will  be  provided.  (§  122(c)(2)) 

(ii)  Describe  how  the  eligible  agency 
will  provide  local  educational  agencies, 
area  vocational  and  technical  education 
schools,  and  eligible  institutions  in  the 
State  with  technical  assistance. 
(§122(c)(14)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  explain  how 
the  local  and  State  Boards  will  use  data 
collected  and  the  review  process  to 
reinforce  the  strategic  direction  and 
continuous  improvement  of  the 
workforce  investment  system. 

(c)  Vocational  Rehabilitation,  describe 
the  designated  State  agency's  policies, 
procedures  and  activities  to  establish 
and  maintain  a  comprehensive  system 
of  personnel  development  designed  tu 
ensure  an  adequate  supply  of  qualified 
State  rehabilitation  professional  and 
paraprofessional  personnel  for  the 
designated  State  unit  pursuant  to 

§  101(a)(7)  of  the  Act.  (§  101(a)(7)) 

K.  Performance  Accountability 

Nothing  in  this  guidance  shall  relieve 
a  State  of  its  responsibilities  to  comply 
with  the  accountability  requirements  of 
WIA  Title  I  and  II  and  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  of  1998  (Perkins  III), 
including,  for  example,  the 
requirements  to  renegotiate  performance 
levels  at  statutorily  defined  points  in  the 
5-year  unified  plan  cycle.  The 
appropriate  Secretary  will  negotiate 


adjusted  levels  of  performance  with  the 
State  for  these  programs  prior  to 
approving  the  State  plan. 

1.  What  are  the  State's  performance 
methodologies,  indicators  and  goals  in 
measurable,  quantifiable  terms  for  each 
program  included  in  the  unified  plan 
and  how  will  each  program  contribute 
to  achieving  these  performance  goals? 
(Performance  indicators  are  generally 
set  out  by  each  program's  statute.) 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  III  and  Tech-Prep: 

(i)  Identifv  and  describe  the  core 
indicators  (§  113(b)(2)(A)(i-iv)),  a  State 
level  of  performance  for  each  core 
indicator  of  performance  for  the  first 
two  program  years  covered  by  the  State 
plan  (§  113(b)(3)(A)(ii),  any  additional 
indicators  identified  by  the  eligible 
agency  (§  113(b)(1)(B)),  and  a  State  level 
of  performance  for  each  additional 
indicator  (§  113(b)(3)(B)). 

(ii)  Describe  how  the  effectiveness  of 
vocational  and  technical  education 
programs  will  be  evaluated  annually. 
(§  122(c)(6)) 

(iii)  Describe  how  individuals  who  are 
member  of  special  populations  will  be 
provided  with  programs  designed  to 
enable  the  special  populations  to  meet 
or  exceed  State  adjusted  levels  of 
performance,  and  how  it  will  prepare 
special  populations  for  further  learning 
and  for  high  skill,  high  wage  careers. 
(§  122(c)(8)(C)) 

(iv)  Describe  what  steps  the  eligible 
agency  will  take  to  involve 
representatives  of  eligible  recipients  in 
the  development  of  the  State  adjusted 
levels  of  performance.  (§  122(c)(9)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  State  performance 
accountability  system  developed  for  the 
workforce  investment  activities  to  be 
carried  out  through  the  statewide 
workforce  investment  system.  Include 
expected  levels  of  performance  for  each 
of  the  core  indicators  of  performance 
and  the  customer  satisfaction  indicator 
of  performance  for  the  first  three 
program  years  covered  by  the  unified 
plan.  (Sections  112(b)(3)  and 
136(b)(3)(A)(ii)) 

(ii)  Compare  the  State  level  of  the 
performance  goals  with  the  State 
adjusted  levels  of  performance 
established  for  other  States  (if  available), 
taking  into  account  differences  in 
economic  conditions,  the  characteristics 
of  participants  when  they  entered  the 
program  and  the  services  to  be 
provided.  (Sections  112(b)(3)  and 
136(b)(3)(A)(ii)) 

(c)  Adult  Education  and  Family 
Literacy: 
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(1)  Include  a  description  of  how  the 
eligible  agency  will  evaluate  annually 
the  effectiveness  of  the  Adult  Education 
and  Family  Literacy  activities,  such  as 
a  comprehensive  performance 
accountability  system,  based  on  the 
performance  measiu'es  in  §  212. 

(ii)  Identify  levels  of  performance  for 
the  core  indicators  of  performance 
described  in  §  212(b)(2)(A)  for  the  first 
three  program  years  covered  by  the  plan 
(§  212(b)(3){A){ii)),  and  any  additional 
indicators  selected  by  the  eligible 
agency.  (§  212  (b)(2)(B)) 

(iii)  Describe  how  such  performance 
measures  will  be  used  to  ensure  the 
improvement  of  Adult  Education  and 
Family  Literacy  activities  in  the  State  or 
outlying  area.  (§  224(b)(4)) 

(d)  Unemployment  Insurance: 
(i)  Submit  a  plan  to  achieve  an 

enhanced  goal  in  service  delivery  for 
areas  in  which  performance  is  not 
deficient.  Goals  may  be  set  at  a  State's 
own  initiative  or  as  the  result  of 
negotiations  initiated  by  the  Regional 
Office. 

(ii)  Identify  milestones/intermediate 
accomplishments  that  the  SESA  will  use 
to  monitor  progress  toward  the  goals. 

(e)  TANF,  outline  how  the  State 
intends  to  establish  goals  and  take 
action  to  prevent  and  reduce  the 
incidence  of  out  of  wedlock 
pregnancies,  with  special  emphasis  on 
teenage  pregnancies,  and  establish 
numerical  goals  for  reducing  the 
illegitimacy  ratio  of  the  State  for 

'calendar  years  1996  through  2005. 
(§402(a)(l)(A)(v)) 

(f)  SCSEP,  specify  the  number  of 
authorized  employment  positions  imder 
the  program,  the  number  of 
unsubsidized  placements  to  be  achieved 
dimng  the  funding  period  and  the 
nxmiber  of  enrollees  to  be  served  during 
the  program  year. 

(g)  CSBG: 

(i)  Describe  how  the  State  and  all 
eligible  entities  in  the  State  will,  not 
later  than  fiscal  year  2001,  participate  in 
the  Results  Oriented  Management  and 
Accountability  System,  a  performance 
measure  system  pursuant  to  §  678E(b)  of 
the  Act,  or  an  alternative  system  for 
measuring  performance  and  results  that 
meets  the  requirements  of  that  section, 
and  a  description  of  outcome  measures 
to  be  used  to  measiue  eligible  entity 
performance  in  promoting  self- 
sufficiency,  family  stability,  and 
community  revitaJization. 

(ii)  Describe  the  standards  and 
procediu-es  that  the  State  v^rill  use  to 
monitor  activities  carried  out  in 
furtherance  of  the  plan  and  will  use  to 
ensm'e  long-term  compliance  with 
requirements  of  the  programs  involved, 


including  the  comprehensive  planning 
requirements.  (§91.330) 

2.  Has  the  State  developed  any 
common  performance  goals  applicable 
to  multiple  programs?  If  so,  describe  the 
goals  and  how  they  were  developed. 

L.  Data  Collection 

1.  What  processes  does  the  State  have 
in  place  to  collect  and  validate  data  to 
track  performance  and  hold  providers/ 
operators/subgrantees  accoimtable? 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  III  and  Tech-Prep: 

(i)  Describe  how  data  will  be  reported 
relating  to  students  participating  in 
vocational  and  technical  education  in 
order  to  adequately  measure  the 
progress  of  the  students,  including 
special  populations.  (§  122(c)(12)) 

(ii)  Describe  how  the  data  reported  to 
the  eligible  agency  fi-om  local 
educational  agencies  and  eligible 
institutions  under  Perkins  III  and  the 
data  you  report  to  the  Secretary  are 
complete,  accurate,  and  reliable. 
(§122(c)(20)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  describe  the 
conunon  data  collection  and  reporting 
processes  to  be  used  for  the  programs 
and  activities  described  in 

§  112(b)(8)(A).  (§  112(b)(8)(B)) 

(c)  Food  Stamp  Employment  &■ 
Training,  describe  how  employment  and 
training  data  will  be  compiled  and 
where  responsibility  for  employment 
and  training  reporting  is 
organizationally  located  at  the  State 
level.  Include  the  department,  agency, 
and  telephone  number  for  the  person(s) 
responsible  for  both  financial  and  non- 
financial  E&T  reporting. 

2.  What  common  data  elements  and 
reporting  systems  are  in  place  to 
promote  integration  of  luaified  plan 
activities? 

M.  Corrective  Action 

1.  Describe  the  corrective  actions  the 
State  will  take  for  each  program,  as 
applicable,  if  performance  falls  short  of 
expectations. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Vocational  Rehabilitation,  include 
the  results  of  an  evaluation  of  the 
effectiveness  of  the  vocational 
rehabilitation  program,  and  a  report 
jointly  developed  with  the  State 
Rehabilitation  Council  (if  the  State  has 
a  Coimcil)  on  the  progress  made  in 
improving  effectiveness  from  the 
previous  year  including: 

(i)  An  evaluation  of  the  extent  to 
which  program  goals  were  achieved  and 
a  description  of  the  strategies  that 
contributed  to  achieving  the  goals. 


(ii)  To  the  extent  the  goals  were  not 
achieved,  a  description  of  the  factors 
that  impeded  that  achievement. 

(iiij  An  assessment  of  the  performance 
of  the  State  on  the  standards  and 
indicators  established  pursuant  to 
section  106  of  the  Act. 
(§101(a)(15)(E)(i)) 

(b)  Unemployment  Insurance,  explain 
the  reasons  for  the  areas  in  which  the 
State's  performance  is  deficient.  If  a 
plan  was  in  place  the  previous  fiscal 
year,  provide  an  explanation  of  why  the 
actions  contained  in  that  plan  were  not 
successful  in  improving  performance 
and  an  explanation  of  why  the  actions 
now  specified  will  be  more  successful. 

N.  Waiver  and  Work-Flex  Requests    * 

1.  Will  your  State  be  requesting 
waivers  as  a  part  of  this  unified  plan? 

In  answering  the  above  question,  the 
following  waiver  provisions  apply  if 
your  unified  plan  includes: 

(a)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  States  may 
submit  a  Workforce  Flexibility  (Work- 
Flex)  Plan  under  WIA  §  192  and/or  a 
General  Statutory  Waiver  Plan  imder 
WL\  §  189(i)  as  part  of  the  WL\  Title  I 
Pljui.  These  waiver  plans  may  also  be 
submitted  separately,  in  which  case 
they  must  identify  related  provisions  in 
the  State's  Title  I  plan.  State  waiver 
plans  should  be  developed  in 
accordance  with  plaiming  requirements 
at  Subpart  D  of  20  CFR  Part  661.420  and 
planning  guidelines  issued  by  the 
Department  of  Labor. 

(b)  Vocational  Rehabilitation,  if  a 
State  requests  a  waiver  of  the 
Statewideness  requirement  identified  in 
assurance  number  13  for  the  vocational 
rehabilitation  program  in  Section  III  of 
this  imified  planning  guidance,  the 
request  must  be  made  in  accordance 
with  the  provisions  of  34  CFR  361.26(b). 

m.  Certifications  and  Assurances 

General  Certifications  and  Assurances 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  The  methods  used  for  joint 
planning  and  coordination  of  the 
programs  and  activities  included  in  the 
unified  plan  included  an  opportunity 
for  the  entities  responsible  for  plaiming 
or  administering  such  programs  and 
activities  to  review  and  comment  on  all 
portions  of  the  unified  plan.  Workforce 
Investment  Act,  501(c)(3)(B). 

In  addition,  if  you  submit  your 
unified  plan  by  posting  it  on  an  Internet 
web  site,  you  are  certifying  that: 

2.  The  content  of  the  submitted  plan 
will  not  be  changed  after  it  is  submitted. 
Plan  modifications  must  be  approved  by 
the  reviewing  State  agency.  It  is  the 
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Debarment,  Drug- Free  Work  Place,  and 
Lobbying 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  The  ED  grantee  has  filed  ED  80- 
0013.  This  form  also  applies  to  AEFLA 
and  RSA.  States  can  print  ED  80-0013 
from  http://ocfo.ed.gov/grntinfo/ 
appforms.htm. 

Perkins  III 

By  signing  the  Unified  Plan  signature 
page,  the  eligible  agency  is  certifying 
that: 

1.  The  State  plan  complies  with  the 
requirements  of  Title  I  of  Perkins  III  and 
the  provisions  of  the  State  plan, 
including  the  provision  of  a  financial 
audit  of  funds  received  under  this  title 
which  may  be  included  as  part  of  an 
audit  of  other  Federal  or  State  programs. 
(§122(c)(10)) 

2.  None  of  the  funds  expended  under 
Title  I  of  Perkins  III  will  be  used  to 
acquire  equipment  (including  computer 
software)  in  any  instance  in  which  such 
acquisition  results  in  a  direct  financial 
benefit  to  any  organization  representing 
the  interests  of  the  purchasing  entity, 
the  employees  of  the  purchasing  entity, 
or  emv  affiliate  of  such  an  organization. 
(§122(c)(ll)) 

3.  §  50irb)(l)  provides  that  secondary 
vocational  education  programs 
authorized  under  Perkins  III  may  only 
be  included  in  a  unified  plan  "with  the 
prior  approval  of  the  legislature  of  the 
State."  Documentation  of  this  approval 
is  submitted  with  the  unified  plan.  State 
legislative  approval  may  be  conferred  by 
a  resolution  adopted  by  votes  of  both 
houses  of  your  State  legislature  (unless 
your  State  has  a  unicameral  legislature) 
on  any  date  following  July  28,  1998.  The 
resolution  need  not  be  freestanding;  it 
may  be  included  as  an  amendment  to 
other  legislation.  In  either  event,  the 
resolution  should  be  specific  and  refer 
to  the  requirements  of  section  501(b)(1) 
and  must  clearly  differentiate  between 
secondary  and  postsecondary  vocational 
education. 

WIA  Title  I/Wagner-Peyser  Act/Veterans 
Programs 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1 .  The  State  Board  will  ensure  that  the 
public  (including  people  with 
disabilities)  has  access  to  Board 
meetings  and  information  regarding 
State  Board  activities,  including 
membership  and  meeting  minutes. 

(§  112(b)(1)) 

2.  The  State  assures  that  it  will 
establish,  in  accordance  with  section 
184  of  the  Workforce  Investment  Act, 
fiscal  control  and  fund  accounting 


procedures  that  may  be  necessary  to 
ensure  the  proper  disbursement  of,  and 
accounting  for,  funds  paid  to  the  State 
through  the  allotments  made  under 
sections  127  and  132.  (§  112{b)(ll)) 

3.  The  State  assures  that  it  will 
comply  with  section  184(a)(6),  which 
requires  the  Governor  to,  every  two 
years,  certify  to  the  Secretary,  that — 

A.  The  State  has  implemented  the 
uniform  administrative  requirements 
referred  to  in  section  184(a)(3); 

B.  The  State  has  annually  monitored 
local  areas  to  ensure  compliance  with 
the  uniform  administrative 
requirements  as  required  under  section 
184(a)(4);  and 

C.  The  State  has  taken  appropriate 
action  to  secure  compliance  pursuant  to 
section  184(a)(5).  (§  184(a)(6)) 

4.  The  State  assures  that  the  adult  and 
youth  funds  received  under  the 
Workforce  Investment  Act  will  be 
distributed  equitably  throughout  the 
State,  and  that  no  local  areas  will  suffer 
significant  shifts  in  funding  from  year  to 
year  during  the  period  covered  by  this 
plan.  (§112(b)(12)(B)) 

5.  The  State  assures  that  veterans  and 
other  preference  eligible  persons  will  b^ 
afforded  a  priority  service,  in 
accordance  with  the  requirements  of 
chapter  41  of  title  38  and  20  CFR  1001, 
in  the  One-Stop  system  for  the  provision 
of  labor  exchange  services  funded  under 
the  Wagner-Peyser  Act. 

6.  The  State  assures  that  the  Governor 
shall,  once  every  two  years,  certify  one 
local  board  for  each  local  area  in  the 
State.  (§11 7(c)(2)) 

7.  The  State  assures  that  it  wiH 
comply  with  the  confidentiality 
requirements  of  section  136(f)(3) 

8.  The  State  assures  that  no  funds 
received  under  the  Workforce. 
Investment  Act  will  be  used  to  assist, 
promote,  or  deter  union  organizing. 
(§  181(b)(7)) 

9.  The  State  assures  that  it  will 
comply  with  the  nondiscrimination 
provisions  of  section  188,  and  its 
implementing  regulations  at  29  CFR  part 
37,  including  an  assurance  that  a 
Methods  of  Administration  has  been 
developed  and  implemented.  {§  188  and 
§112(b)(17)) 

10.  The  State  assures  that  it  will 
collect  and  maintain  data  necessary  to 
show  compliance  with  the 
nondiscrimination  provisions  of  section 
188,  as  provided  in  the  regulations 
implementing  that  section.  (§  185) 

1 1 .  The  State  certifies  that  the 
Wagner-Peyser  Act  Plan,  which  is  part 
of  this  document,  has  been  certified  by 
the  State  Employment  Security 
Administrator. 

12.  The  State  assures  that  veterans 
workforce  investment  programs  funded 
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under  WIA,  Section  168  will  be  carried 
out  in  accordance  with  that  section,  and 
further  assures  veterans  will  be  afforded 
employment  and  training  services  under 
WIA  section  134,  to  the  extent 
practicable. 

13.  The  State  certifies  that  Workforce 
Investment  Act  section  167  grantees, 
advocacy  groups,  the  State  monitor 
advocate,  agricultural  organizations,  and 
employers  were  given  the  opportunity 
to  comment  on  the  Wagner-Peyser  Act 
agricultural  services  submission, 
including  any  local  office  affirmative 
action  plans. 

14.  The  State  assures  that  it  will 
comply  with  the  annual  Migrant  and 
Seasonal  Farmworker  significant  office 
requirements  in  accordance  with  20 
CFR  part  653. 

15.  The  State  has  developed  this  Plan 
in  consultation  with  local  elected 
officials,  local  workforce  boeirds,  the 
business  community,  labor  ^ 
organizations  and  other  partners. 

16.  The  State  assures  tnat  funds  will 
•  be  expended  in  accordance  with  the 

requirements  of  the  WIA,  the  Wagner- 
Peyser  Act,  chapter  41  of  Title  38,  the 
regulations  implementing  such  laws, 
written  guidance  issued  by  the 
Department  of  Labor,  grant  agreements, 
and  other  applicable  Federal  laws. 

17.  The  State  certifies  that  labor 
exchange  activities  funded  under  the 
Wagner-Peyser  Act  will  be  provided  by 
State  merit-staff  employees.  The  State 
assures  that  it  will  submit  a  plan 
modification  to  the  Department  if  there 
is  any  change  in  policy  regarding  the 
public  merit-staffed  delivery  of  Wagner- 
Peyser  Act  services  in  any  local 
workforce  investment  area. 

18.  The  State  Workforce  Investment 
system  and  entities  carrying  out 
activities  in  the  community  who  are  in 
receipt  of  assistance  from  the  workforce 
investment  system  or  from  the 
workforce  investment  system  partners 
shall  comply  with  the  Architectural 
Barriers  Act  of  1968,  sections  503  and 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  and  the  Americans  with 
Disabilities  Act  of  1990. 

19.  The  State  assures  to  include  State 
and  local  EO  officers  and  advocates  for 
groups  protected  fi-om  discrimination 
under  WIA  Section  188  in  the  planning 
process  in  a  meaningful  way,  beginning 
with  the  earliest  stages. 

20.  The  State  assures  that  it  will 
comply  with  the  grant  procedures 
prescribed  by  the  Secretary  (pursuant  to 
the  authority  at  section  189(c)  of  the 
Act)  which  are  necessary  to  enter  into 
grant  agreements  for  the  allocation  and 
payment  of  funds  under  the  Act.  The 
procedures  and  agreements  will  be 
provided  to  the  State  by  the  ETA  Office 


of  Grants  and  Contract  Msinagement  eind 
will  specify  the  required  terms  and 
conditions  and  assurances  and 
certifications,  including,  but  not  limited 
to,  the  following: 

General  Administrative  Requirements 

•  29  CFR  part  97— Uniform 
Administrative  Requirements  for  State 
and  Local  Governments  (as  amended  by 
the  Act). 

•  29  CFR  part  96  (as  amended  by 

"  0MB  Circular  A-1 33)— Single  Audit 
Act. 

•  OMB  Circular  A-8  7— Cost 
Principles  (as  amended  by  the  Act). 

Assurances  and  Certifications 

•  SF  424  B — Assuremces  for 
Nonconstruction  Programs. 

•  29  CFR  part  31,32— 
Nondiscrimination  and  Equal 
Opportunity  Assurance  (and  regulation). 

•  CFR  part  93— Certification 
Regarding  Lobbying  (and  regulation). 

•  29  CFR  part  98— Drug  Free 
Workplace  and  Debarment  and 
Suspension., 

21.  The  State  certifies  that,  in 
providing  an  opportunity  for  public 
comment  and  input  into  the 
development  of  the  plan,  the  State  has 
consulted  with  persons  of  disabilities 
and  has  provided  information  regarding 
the  plan  and  the  planning  process, 
including  the  plan  and  supporting 
documentation  in  alternative  formats 
when  requested. 

Adult  Education  and  Family  Literacy 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifj'ing  that: 

1 .  The  eligible  agency  will  award  not 
less  than  one  grant  to  an  eligible 
provider  who  offers  flexible  schedules 
and  necessary  support  services  (such  as 
child  care  and  transportation)  to  enable 
individuals,  including  individuals  with 
disabilities,  or  individuals  with  other 
special  needs,  to  participate  in  Adult 
Education  and  Literacy  activities,  which 
eligible  provider  shall  attempt  to 
coordinate  with  support  services  that 
are  not  provided  under  this  subtitle 
prior  to  using  funds  for  Adult  Education 
and  Literacy  activities  provided  under 
AEFLA  for  support  services. 

(§  224(b)(5)) 

2.  The  funds  received  under  subtitle 
A  of  Title  II  of  WIA  will  not  be 
expended  for  any  purpose  other  than  for 
activities  under  subtitle  A  of  Title  II  of 
WIA.  (§  224(b)(6)) 

3.  The  eligible  agency  will  expend  the 
funds  under  subtitle  A  of  Title  II  of  WIA 
only  in  a  manner  consistent  with  fiscal 
requirements  in  section  241. 

(§  224(b)(8)) 


Food'Stamp  Emplovment  and  Training 
(FSET) 

By  signing  the  Unified  Plan  signat\ire 
page,  you  are  certifying  that: 

1 .  Federal  funds  allocated  by  the 
Department  of  Agriculture  to  the  State 
under  section  16(h)(1)  of  the  Food 
Stamp  Act  of  1977  (the  Act),  or 
provided  to  the  State  as  reimbursements 
under  sections  16(h)(2)  and  16(h)(3)  of 
the  Act  will  be  used  only  for  operating 
an  employment  and  training  program 
under  section  6(d)(4)  of  the  Act. 

2.  The  State  will  submit  to  the  Food 
and  Nutrition  Service  (FNS)  annual 
updates  to  its  Employment  and  Training 
Plan  for  the  coming  fiscal  year.  The 
updates  are  due  by  August  15  of  each 
year.  The  annual  update  must  include 
any  changes  the  State  anticipates 
making  in  the  basic  structure  or 
operation  of  its  program.  At  a  minimum, 
the  axmual  update  must  contain 
revisions  to  Tables  1  (Estimated 
Participant  Levels),  2  (Estimated  E&T 
Placement  Levels),  4  (Operating 
Budget),  and  5  (Funding  Categories). 

3.  If  significant  changes  are  to  be 
made  to  its  E&T  program  during  the 
fiscal  year,  the  State  will  submit  to  FNS 
a  request  to  modify  its  plan.  FNS  must 
approve  the  modification  request  before 
the  proposed  change  is  implemented. 
The  State  may  be  liable  for  costs 
associated  with  implementation  prior  to 
approval.  See  "The  Handbook  on 
Preparing  State  Plans  for  Food  Stamp 
Employment  and  Training  Programs" 
for  additional  information. 

4.  The  State  will  submit  a  quarterly 
E&T  report.  FNS-583.  Reports  are  due 
no  later  than  45  days  after  the  end  of 
each  Federal  fiscal  quarter.  The 
information  required  on  the  FNS-583  is 
listed  in  Exhibit  3  of  the  "The 
Handbook  on  Preparing  State  Plans  for 
Food  Stamp  Employment  and  Training 
Programs." 

5.  The  State  will  submit  E&T  program 
financial  information  on  the  SF-269, 
Financial  Status  Report.  It  must  include 
claims  for  the  100  percent  Federal  grant, 
50  percent  matched  funding,  and 
participant  reimbursements.  The  SF— 
269  is  due  30  days  after  the  end  of  each 
Federal  fiscal  quarter. 

"  6.  The  State  will  deliver  each 
component  of  its  E&T  program  through 
the  One-Stop  delivery  system,  an  inter- 
connected strategy  for  providing 
comprehensive  labor  market  and 
occupational  information  to  job  seekers, 
employers,  core  services  providys, 
other  workforce  employment  activity 
providers,  and  providers  of  workforce 
education  activities.  If  the  component  is 
not  available  locally  through  such  a 
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system,  the  Stal  b  may  use  another 
source. 

Vocational  Reh  Mlitation 

By  signing  th  s  Unified  Plan  signature 
page,  you  are  c«  rtifying  that: 

1.  As  a  condi  ion  for  the  receipt 
Federal  funds  under  title  I,  part  B  of  the 
Rehabilitation  i  ict '  for  the  provision  of 
vocational  reha  jilitation  services,  the 
designated  Stat  s  agency  •*  agrees  to 
operate  and  adi  sinister  the  State 
Vocational  Reh  ibilitation  Services 
Program  in  acc(  irdance  with  provisions 
of  this  Title  I  State  plan  \  the  Act  and 
all  applicable  ri  gulations  *,  policies  and 
procedures  esta  alished  by  the  Secretary. 
Funds  made  av  lilable  under  section  111 
of  the  Act  are  u  sed  solely  for  the 
provision  of  voi  ;ational  rehabilitation 
services  under  itle  I  and  the 
administration  Df  the  title  I  State  plan. 

2.  As  a  condition  of  the  receipt  of 
Federal  funds  Under  title  VI,  part  B  of 
the  Act  for  supported  employment 

signated  State  agency 
\e  and  administer  the 

Emplojonent  Services 
brdance  with  the 
^e  supplement  to  this 
I  Act,  and  all  applicable 
blicies,  and  procedures 
le  Secretary.  Funds 
made  availablelunder  title  VI,  part  B  are 
used  solely  for  the  provision  of 
supported  emp  oyment  services  and  the 
administration  of  the  supplement  to  the 
title  I  State  plai  I. 

3.  The  designated  State  agency  or 
designated  Stalie  unit  is  authorized  to 
submit  this  State  plam  under  title  I  of  the 
Act  and  its  sup  jlement  under  title  VI, 
part  B  of  the  A(  t. 

4.  The  State  i  ubmits  only  those 
policies,  procedures,  or  descriptions 
required  under  this  State  plan  and  its 
supplement  thi  it  have  not  been 


services,  the  de 
agrees  to  operat 
State  Supported 
Program  in  acc^ 
provisions  of  1 
State  plan  ■'.thfl 
regulations",  p^ 
established  by 


'  Unless  otherwi: 
"the  Act"  means  ta 
as  amended.  (Publi : 
Public  Laws  93-51 
102-569.  103-073. 

■•All  references  ii 
agency"  or  to  "the 
agency  identified  i 

'  No  funds 
awarded  without 
accordance  with 
CFR  part  361 

"Apphcable  n 
[)epartment  Generi  1 
(EDGAR)  in  34  CFl 
85  and  86  and  the 
Services  Program 

'  No  funds  undei 
be  awarded  withoi  ( 
title  I  State  plan  in 
of  the  Act 

•  Applicable  regi 
Department  Cener  1 
(EDGAR)  in  34  CFl  1 
85  and  86;  34  CFR  part 


specified,  any  references  to 
the  Rehabilitation  Act  of  1973, 

Law  93-112,  as  amended  by 

95-602,  99-506,  100-630, 
md  105-220). 

this  plan  to  "designated  State 
Jtate  agency"  relate  to  the 

this  paragraph, 
undeij  title  I  of  the  Act  may  be 

approved  State  plan  in 
set:tion  101(a)  of  the  Act  and  34 


regi  li 


irsi 


ations  include  Education 
Administrative  Regulations 
parts  74,  76.  77,  79,  80,  81.  82, 
itate  Vocational  Rehabilitation 
gulations  in  34  CFR  part  361. 
title  VI.  part  B  of  the  Act  may 
an  approved  supplement  to  the 
accordance  with  section  625(a) 

lations  include  Education 
Administrative  Regulations 
parts  74,  76,  77,  79.  80,  81,  82, 
361:  and  34  CFR  363. 


previously  submitted  to  and  approved 
by  the  Commissioner  of  the 
Rehabilitation  Services  Administration. 
{§  101(a)(1)(B)) 

5.  The  State  submits  to  the 
Commissioner  at  such  time  and  in  such 
maimer  as  the  Secretary  determines  to 
be  appropriate,  reports  containing 
annual  updates  of  the  information 
relating  to  the:  comprehensive  system  of 
personnel  development;  assessments, 
estimates,  goals  and  priorities,  and 
reports  of  progress;  irmovation  and 
expansion  activities;  and  requirements 
under  title  I,  part  B  or  title  VI,  part  B 
oftheAct.  (§10l(a)(23)) 

6.  The  State  plan  and  its  supplement 
are  in  effect  subject  to  the  submission  of 
such  modifications  as  the  State 
determines  to  be  necessary  or  as  the 
Commissioner  may  require  based  on  a 
change  in  State  policy,  a  change  in 
Federal  law,  including  regulations,  an 
interpretation  of  the  Act  by  a  Federal 
court  or  the  highest  coiut  of  the  State, 
or  a  finding  by  the  Commissioner  of 
State  noncompliance  with  the 
requirements  of  the  Act,  until  the  State 
submits  and  receives  approval  of  a  new 
State  plan  or  plan  supplement. 

(§  101(a)(1)(C)) 

7.  The  State  has  an  acceptable  plan  for 
carrying  out  part  B  of  title  VI  of  the  Act, 
including  the  use  of  funds  under  that 
part  to  supplement  funds  made 
available  imder  part  B  of  title  I  of  the 
Act  to  pay  for  the  cost  of  services 
leading  to  supported  employment. 
(§101(a)(22)) 

8.  The  designated  State  agency,  prior 
to  the  adoption  of  any  policies  or 
procedures  governing  the  provision  of 
vocational  rehabilitation  services  under 
the  State  plan  and  supported 
employment  services  under  the 
supplement  to  the  State  plan,  including 
making  any  amendment  to  such  policies 
and  procedures,  conducts  public 
meetings  throughout  the  State  after 
providing  adequate  notice  of  the 
meetings,  to  provide  the  public, 
including  individuals  with  disabilities, 
an  opportunity  to  comment  on  the 
policies  or  procedures,  and  actively 
consults  with  the  Director  of  the  client 
assistance  program,  and,  as  appropriate, 
Indian  tribes,  tribal  organizations,  and 
Native  Hawaiian  organizations  on  the 
policies  or  procedures.  (§  101(a)(16)(A)) 

9.  The  designated  State  agency  takes 
into  accoujit,  in  coimection  with  matters 
of  general  policy  arising  in  the 
administration  of  the  plan,  the  views  of 
individuals  and  groups  of  individuals 
who  are  recipients  of  vocational 
rehabilitation  services,  or  in  appropriate 
cases,  the  individual's  representatives; 
personnel  working  in  programs  that 
provide  vocational  rehabilitation 


services  to  individuals  with  disabilities; 
providers  of  vocational  rehabilitation 
services  to  individuals  with  disabilities; 
the  Director  of  the  client  assistance 
program;  and  the  State  Rehabilitation 
Council,  if  the  State  has  such  a  Council. 
(§101(a)(16)(B)) 

10,  The  designated  State  agency  (or, 
as  appropriate,  agencies)  is  a  State 
agency  that  is: 

a. primarily  concerned  wdth 

vocational  rehabilitation,  or  vocational 
and  other  rehabilitation,  of  individuals 
with  disabilities;  or 

b. not  primarily  concerned  with 

vocational  rehabilitation,  or  vocational 
and  other  rehabilitation,  of  individuals 
with  disabilities,  and  includes  within 
the  State  agency  a  vocational 
rehabilitation  bureau,  or  division,  or 
other  organizational  unit  that:  is 
primarily  concerned  with  vocational 
rehabilitation,  or  vocational  and  other 
rehabilitation,  of  individuals  with 
disabilities,  and  is  responsible  for  the 
designated  State  agency's  vocational 
rehabilitation  program;  has  a  full-time 
director;  has  a  staff,  all  or  substantially 
all  of  whom  are  employed  full  time  on 
the  rehabilitation  work  of  the 
organizational  unit;  and  is  located  at  an 
organizational  level  and  has  an 
organizational  status  within  the  • 

designated  State  agency  comparable  to 
that  of  other  major  organizational  units 
of  the  designated  Stdite  agency. 
(§  101(a)(2)(B)) 

11.  The  designated  State  agency  (or. 
as  appropriate,  agencies): 

a. is  an  independent  commission 

that  is  responsible  under  State  law  for 
operating,  or  overseeing  the  operation 
of,  the  vocational  rehabilitation  program 
in  the  State;  is  consumer-controlled  by 
persons  who  are  individuals  with 
physical  or  mental  impairments  that 
substantially  limit  major  life  activities; 
and  represent  individuals  with  a  broad 
range  of  disabilities,  unless  the 
designated  State  unit  imder  the 
direction  of  the  commission  is  the  State 
agency  for  individuals  who  are  blind; 
includes  family  members,  advocates,  or 
other  representatives,  of  individuals 
with  mental  impairments;  and 
undertakes  the  functions  set  forth  in 
§  105(c)(4)  oftheAct;  or 

b. has  established  a  State 

Rehabilitation  Council  that  meets  the 
criteria  set  forth  in  section  105  of  the 
Act  and  the  designated  State  unit: 
jointly  with  the  Council  develops, 
agrees  to,  and  reviews  annually  State 
goals  and  priorities,  and  jointly  submits 
annual  reports  of  progress  with  the 
Council,  in  accordance  with  the 
provisions  of  §  10l(a)(15)  of  the  Act; 
regularly  consults  with  the  Council 
regarding  the  development. 
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implementation,  and  revision  of  State 
policies  and  procedures  of  general 
applicability  pertaining  to  the  provision 
of  vocational  rehabilitation  services; 
includes  in  the  State  plan  and  in  any 
revision  to  the  State  plan,  a  summary  of 
input  provided  by  the  Council, 
including  recommendations  from  the 
annual  report  of  the  Council  described 
in  section  105(c)(5)  of  the  Act,  the 
review  and  analysis  of  consumer 
satisfaction  described  in  section 
105(c)(4),  and  other  reports  prepared  by 
the  Council,  and  the  response  of  the 
designated  State  unit  to  such  input  and 
recommendations,  including 
explanations  for  rejecting  any  input  or 
recommendation;  and  transmits  to  the 
Coimcil  all  plans,  reports,  and  other 
information  required  under  this  title  to 
be  submitted  to  the  Secretary;  all 
policies,  and  information  on  all 
practices  and  procedures,  of  general 
applicability  provided  to  or  used  by 
rehabilitation  personnel  in  carrying  out 
this  title;  and  copies  of  due  process 
hearing  decisions  issued  under  this  title, 
which  shall  be  transmitted  in  such  a 
manner  as  to  ensure  that  the  identity  of 
the  participants  in  the  hearings  is  kept 
confidential.  (§101(a)(21)) 

12.  The  State  provides  for  financial 
participation,  or  if  the  State  so  elects,  by 
the  State  and  local  agencies,  to  provide 
the  amount  of  the  non-Federal  share  of 
the  cost  of  carrying  out  title  1,  part  B  of 
the  Act.  (§  101(a)(3)) 

13.  The  plan  is  in  effect  in  all  political 
subdivisions  of  the  State,  except  that  in 
the  case  of  any  activity  that,  in  the 
judgment  of  the  Commissioner,  is  likely 
to  assist  in  promoting  the  vocational 
rehabilitation  of  substantially  larger 
numbers  of  individuals  with  disabilities 
or  groups  of  individuals  with 
disabilities,  the  Commissioner  may 
waive  compliance  with  the  requirement 
that  the  plan  be  in  effect  in  all  political 
subdivisions  of  the  State  to  the  extent 
and  for  such  period  as  may  be  provided 
in  accordance  with  regulations 
prescribed  by  the  Commissioner,  but 
only  if  the  non-Federal  share  of  the  cost 
of  the  vocational  rehabilitation  services 
involved  is  met  from  funds  made 
available  by  a  local  agency  (including 
funds  contributed  to  such  agency  by  a 
private  agency,  organization,  or 
individual);  and  in  a  case  in  which 
earmarked  funds  are  used  toward  the 
non-Federal  share  and  such  funds  are 
earmarked  for  particular  geographic 
areas  within  the  State,  the  earmarked 
funds  may  be  used  in  such  ^eas  if  the 
State  notifies  the  Commissioner  that  the 

"  State  cannot  provide  the  full  non- 
Federal  share  without  such  funds. 
(§  101(a)(4)) 


14.  The  State  agency  employs 
methods  of  administration  found  by  the 
Commissioner  to  be  necessary  for  the 
proper  and  efficient  administration  of 
the  State  plan.  (§  101(a)(6)(A)) 

15.  The  designated  State  agency  and 
entities  carrying  out  community 
rehabilitation  programs  in  the  State, 
who  are  in  receipt  of  assistance  under 
title  I  of  the  Act,  take  affirmative  action 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities 
covered  under  and  on  the  same  terms 
and  conditions  as  set  forth  in  §  503  of 
the  Act.  (§101  (a)(6)(B)) 

16.  Facilities  used  in  connection  with 
the  delivery  of  services  assisted  under 
the  State  plan  comply  with  the 
provisions  of  the  Act  entitled  "An  Act 
to  insure  that  certain  buildings  financed 
with  federal  funds  are  so  designed  and 
constructed  as  to  be  accessible  to  the 
physically  handicapped,"  approved  on 
August  12,  1968  (commonly  known  as 
the  "Architectural  Barriers  Act  of 
1968"),  with  §504  of  the  Act  and  with 
the  Americans  with  Disabilities  Act  of 
1990.  (§  101(a)(6)(C)) 

17.  If,  under  special  circumstances, 
the  State  plan  includes  provisions  for 
the  construction  of  facilities  for 
community  rehabilitation  programs — 

a.  The  Federal  share  of  the  cost  of 
construction  for  the  facilities  for  a  fiscal 
year  will  not  exceed  an  amount  equal  to 
10  percent  of  the  State's  allotment  under 
section  110  for  such  year; 

b.  The  provisions  of  section  306  (as  in 
effect  on  the  day  before  the  date  of 
enactment  of  the  Rehabilitation  Act 
Amendments  of  1998)  shall  be 
applicable  to  such  construction  and 
such  provisions  shall  be  deemed  to 
apply  to  such  construction;  and 

c.  There  shall  be  compliance  with 
regulations  the  Commissioner  shall 
prescribe  designed  to  assure  that  no 
State  will  reduce  its  efforts  in  providing 
other  vocational  rehabilitation  services 
(other  than  for  the  establishment  of 
facilities  for  community  rehabilitation 
programs)  because  the  plan  includes 
such  provisions  for  construction. 
(§101(a)(17)) 

18.  The  designated  State  unit  submits, 
in  accordance  with  section  101(a)(10)  of 
the  Act,  reports  in  the  form  and  level  of 
detail  and  at  the  time  required  by  the 
Commissioner  regarding  applicants  for 
and  eligible  individuals  receiving 
services  under  the  State  plan  and  the 
information  submitted  in  the  reports 
provides  a  complete  count,  unless 
sampling  techniques  are  used,  of  the 
applicants  and  eligible  individuals  in  a 
manner  that  permits  the  greatest 
possible  cross-classification  of  data  and 
ensures  the  confidentiality  of  the 


identity  of  each  individual. 
(§101(a)(10)(A)and(F)) 

19.  The  designated  State  agency  has 
the  authority  to  enter  into  contracts  with 
for-profit  organizations  for  the  purpose 
of  providing,  as  vocational 
rehabilitation  services,  on-the-job 
training  and  related  programs  for 
individuals  with  disabilities  under  part 
A  of  title  VI  of  the  Act,  upon  the 
determination  by  the  designated  State 
agency  that  such  for-profit  organizations 
are  better  qualified  to  provide  such 
vocational  rehabilitation  services  than 
non-profit  agencies  and  organizations. 
(§101(a)(24)(A)) 

20.  The  designated  State  agency  has 
cooperative  agreements  with  other 
entities  that  are  components  of  the 
statewide  workforce  investment  system 
of  the  State  in  accordance  with  section 
101(a)(ll)(A)  of  the  Act  and  rephcates 
these  cooperative  agreements  at  the 
local  level  between  individual  offices  of 
the  designated  State  unit  and  local 
entities  carrying  out  activities  through 
the  statewide  workforce  investment 
system.  (§  101(a)(ll)(A)  and  (B)) 

21.  The  designated  State  unit,  the 
Statewide  Independent  Living  Council 
established  under  section  705  of  the 
Act,  and  the  independent  living  centers 
described  in  part  C  of  title  VII  of  the  Act 
within  the  State  have  developed 
working  relationships  and  coordinate 
their  activities.  (§  101(a)(ll)(E)) 

22.  If  there  is  a  grant  recipient  in  the 
State  that  receives  funds  under  part  C  of 
the  Act,  the  designated  State  agency  has 
entered  into  a  formal  agreement  that 
meets  the  requirements  of  section 
101(a)(ll)(F)  of  the  Act  with  each  grant 
recipient.  (§101(a)(ll)(F)) 

23.  Except  as  otherwise  provided  in 
part  C  of  title  I  of  the  Act,  the  designated 
State  unit  provides  vocational 
rehabilitation  services  to  American 
Indians  who  are  individuals  with 
disabilities  residing  in  the  State  to  the 
same  extent  as  the  designated  State 
agency  provides  such  services  to  other 
significant  populations  of  individuals 
with  disabilities  residing  in  the  State. 
(§101(a)(13)) 

24.  No  duration  of  residence 
requirement  is  imposed  that  excludes 
from  services  under  the  plan  any 
individual  who  is  present  in  the  State. 
(§101(a)(12)) 

25.  The  designated  State  agency  has 
implemented  an  information  and 
referral  system  that  is  adequate  to 
ensure  that  individuals  with  disabilities 
are  provided  accurate  vocational 
rehabilitation  information  and  guidance, 
using  appropriate  modes  of 
communication,  to  assist  such 
individuals  in  preparing  for,  securing, 
retaining,  or  regaining  employment,  and 
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are  appropriate  y  referred  to  Federal  and 
State  programs,  including  other 
components  of  i  he  statewide  workforce 
investment  syst  ;m  in  the  State. 
(§101(a}(20)) 

26.  In  the  eve  it  that  vocational 
rehabilitation  s(  rvices  cannot  be 
provided  to  all  ( iligible  individuals  with 
disabilities  in  tl  e  State  who  apply  for 
the  services,  inc  ividuals  with  the  most 
significant  disalilities.  in  accordance 
with  criteria  est  iblished  by  the  State  for 
the  order  of  sele  ction,  will  be  selected 
first  for  the  pro^  ision  of  vocational 
rehabilitation  s<  rvices  and  eligible 
individuals,  wh  o  do  not  meet  the  order 
of  selection  crit  sria.  shall  have  access  to 
services  providi  d  through  the 
information  anc  referral  system 
implemented  under  section  101  (a)(20) 
of  the  Act.  (§  10 1(a)(5)(C)  and  (D)) 

27.  ApplicanI  s  and  eligible 
individuals,  or.  as  appropriate,  the 
applicants'  repi  ssentatives  or  the 
individuals'  representatives,  are 
provided  infom  lation  and  support 
services  to  assist  the  applicants  and 
eligible  individ  lals  in  exercising 
informed  choici  ( throughout  the 
rehabilitation  p  ocess,  consistent  with 
the  provisions  (  f  section  102(d)  of  the 
Act.  (§101(a)(l'l)) 

28.  An  indivi  iualized  plan  for 
employment  mi  leting  the  requirements 
of  section  102(t )  of  the  Act  will  be 
developed  and  mplemented  in  a  timely 
manner  for  an  i  idividual  subsequent  to 
the  determinati  )n  of  the  eligibility  of 
the  individual  lor  services,  except  that 
in  a  State  opera  ing  under  an  order  of 
selection,  the  p  an  will  be  developed 
and  implement  id  only  for  individuals 
meeting  the  ore  er  of  selection  criteria; 
services  under  his  plan  will  be 
provided  in  ace  ordance  with  the 
provisions  of  tl  e  individualized  plan  for 
employment.  («  101(a)(9)) 

29.  Prior  to  p  oviding  any  vocational 
rehabilitation  s  srvices,  except: 

a.  Assessmer  t  for  determining 
eligibility  and  \  ocational  rehabilitation 
needs  by  qualif  ed  personnel,  including, 
if  appropriate,  i  n  assessment  by 
personnel  skilldd  in  rehabilitation 
technology; 

b.  Counselinj  and  guidance, 
including  infor  nation  and  support 
services  to  assii  t  an  individual  in 
exercising  infoi  med  choice  consistent 
with  the  provis  ons  of  section  102(d)  of 
the  Act; 

c.  Referral  ar  d  other  services  to  secure 
needed  service  i  from  other  agencies 
through  agreen  ents  developed  under 
section  101(a)(  1)  of  the  Act.  if  such 
services  are  no  available  under  this 
State  plan; 

d.  Job-relatec  services,  including  job 
search  and  pla(  ement  assistance,  job 


retention  services,  follow-up  services, 
and  follow-along  services; 

e.  Rehabilitation  technology, 
including  telecommunications,  seinsory, 
and  other  technological  aids  and 
devices;  and 

f.  Post-employment  services 
consisting  of  the  services  listed  under 
subparagraphs  (a)  through  (e),  to  an 
eligible  individual,  or  to  members  of  the 
individual's  family,  the  State  unit 
determines  whether  comparable 
services  and  benefits  exist  under  any 
other  program  and  whether  those 
services  and  benefits  are  available  to  the 
individual  unless  the  determination  of 
the  availability  of  comparable  services 
and  benefits  under  any  other  program 
would  interrupt  or  delay: 

•  Progress  of  the  individual  toward 
achieving  the  employment  outcome 
identified  in  the  individualized  plan  for 
employment; 

•  An  immediate  job  placement;  or 

•  Provision  of  such  service  to  any 
individual  who  is  determined  to  be  at 
extreme  medical  risk,  based  on  medical 
evidence  provided  by  an  appropriate 
qualified  medical  professional. 

(§  101(a)(8)(A)) 

30.  The  Governor  of  the  State  in 
consultation  with  the  designated  State 
vocational  rehabilitation  agency  and 
other  appropriate  agencies  ensures  that 
there  is  an  interagency  agreement  or 
other  mechanism  for  interagency 
coordination  that  meets  the 
requirements  of  section  101(a)(8)(B)(i)- 
(iv)  of  the  Act  between  any  appropriate 
public  entity,  including  the  State 
Medicaid  program,  public  institution  of 
higher  education,  and  a  component  of 
the  statewide  workforce  investment 
system,  and  the  designated  State  unit  so 
as  to  ensure  the  provision  of  the 
vocational  rehabilitation  services 
identified  in  section  103(a)  of  the  Act, 
other  than  the  services  identified  as 
being  exempt  from  the  determination  of 
the  availability  of  comparable  services 
and  benefits,  that  are  included  in  the 
individualized  plan  for  employment  of 
an  eligible  individual,  including  the 
provision  of  such  services  during  the 
pendency  of  any  dispute  that  may  arise 
in  the  implementation  of  the 
interagency  agreement  or  other 
mechanism  for  interagency 
coordination.  (§  101(a)(B)(B)) 

31.  The  State  agency  conducts  an 
annual  review  and  reevaluation  of  the 
status  of  each  individual  with  a 
disability  served  under  this  State  plan 
who  has  achieved  an  employment 
outcome  either  in  an  extended 
employment  setting  in  a  community 
rehabilitation  program  or  any  other 
employment  under  section  14(c)  of  the 
Fair  Labor  Standards  Act  (29  U.S.C. 


214(c))  for  2  years  after  the  achievement 
of  the  outcome  (and  annually  thereafter 
if  requested  by  the  individual  or.  if 
appropriate,  the  individual's 
representative),  to  determine  the 
interests,  priorities,  and  needs  of  the 
individual  with  respect  to  competitive 
employment  or  training  for  competitive 
employment;  provides  for  the  input  into 
the  review  and  reevaluation.  and  a 
signed  acknowledgment  that  such 
review  and  reevaluation  have  been 
conducted,  by  the  individual  with  a 
disability,  or,  if  appropriate,  the 
individual's  representative;  and  makes 
make  maximum  efforts,  including  the 
identification  and  provision  of 
vocational  rehabilitation  services, 
reasonable  accommodations,  and  other 
necessary  support  services,  to  assist 
such  individuals  in  engaging  in 
competitive  employment.  (§  101(a)(14)) 

32.  Funds  made  available  under  title 
VI,  part  B  of  the  Act  will  only  be  used 
to  provide  supported  employment 
services  to  individuals  who  are  eligible 
under  this  part  to  receive  the  services. 
(§  625(b)(6)(A)) 

33.  The  comprehensive  assessments 
of  individuals  with  significant 
disabilities  conducted  under  section 
102(b)(1)  of  the  Act  and  funded  under 
title  I  will  include  consideration  of 
supported  employment  as  an 
appropriate  employment  outcome. 

(§  625(b)(6)(B) 

34.  An  individualized  plan  for. 
employment,  as  required  by  section  102 
of  the  Act.  will  be  developed  and 
updated  using  funds  under  title  I  in 
order  to  specify  the  supported 
employment  services  to  be  provided; 
specify  the  expected  extended  services 
needed;  and  identify  the  source  of 
extended  services,  which  may  include 
natural  supports,  or  to  the  extent  that  it 
is  not  possible  to  identify  the  source  of 
extended  services  at  the  time  the 
individualized  plan  for  employment  is 
developed,  a  statement  describing  the 
basis  for  concluding  that  there  is  a 
reasonable  expectation  that  such 
sources  will  become  available. 

(§  625(b)(6)(C)) 

35.  The  State  will  use  funds  provided 
under  title  VI,  part  B  only  to 
supplement,  and  not  supplant,  the 
funds  provided  under  title  I,  in 
providing  supported  employment 
services  specified  in  the  individualized 
plcin  for  employment.  (§  625(b)(6)(D)) 

36.  Services  provided  under  an 
individualized  plan  for  employment 
will  be  coordinated  with  services 
provided  under  other  individualized 
plans  established  under  other  Federal  or 
State  programs.  {§  625(b)(6)(E)) 
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37.  To  the  extent  jobs  skills  training 
is  provided,  the  training  will  be 
provided  on  site.  (§  625(b)(6)(F)) 

38.  Supported  employment  services 
will  include  placement  in  an  integrated 
setting  for  the  maximum  number  of 
hours  possible  based  on  the  unique 
strengths,  resources,  priorities, 
concerns,  abilities,  capabilities, 
interests,  and  informed  choice  of 
individuals  with  the  most  significant 
disabilities.  (§625(b)(G)) 

39.  The  State  will  expend  not  more 
than  5  percent  of  the  allotment  of  the 
State  under  title  VI,  part  B  for 
administrative  costs  of  carrying  out  this 
part.  (§  625(b)(7)) 

40.  The  supported  employment 
supplement  to  the  title  I  State  plan 
contains  such  other  information  and  be 
submitted  in  such  manner  as  the 
Commissioner  of  the  Rehabilitation 
Services  Administration  may  require. 
(§  625(b)(8)) 

Unemployment  Insurance 

The  Governor,  by  signing  the  Unified 
Plan  Signature  Page,  certifies  that: 

1.  The  SESA  will  comply  with  the 
following  assurances,  and  that  the  SESA 
will  institute  plans  or  measures  to 
comply  with  the  following 
requirements.  Because  the  Signature 
Page  incorporates  the  assurances  by 
reference  into  the  Unified  Plan,  States 
should  not  include  written  assurances 
in  their  Unified  Plan  submittal.  The 
assurances  are  identified  and  explained 
in  Paragraphs  (2)-(ll)  below. 

2.  Assurance  of  Equal  Opportunity 
(EO).  As  a  condition  to  the  award  of 
financial  assistance  fi'om  ETA: 

(a)  The  State  assures  that  it  will  • 
comply  with  the  nondiscrimination 
provisions  of  section  188,  and  its 
implementing  regulations  at  29  CFR  part 
37,  including  an  assurance  that  a 
Method  of  Administration  has  been 
developed  and  implemented.  (§  188  and 
§112(b)(17)); 

(b)  The  State  assures  that  it  will 
collect  and  maintain  data  necessary  to 
show  compliance  with  the 
nondiscrimination  provisions  of  section 
188,  as  provided  in  the  regulations 
implementing  that  section  (§  185). 

3.  Assurance  of  Administrative 
Requirements  and  Allowable  Cost 
Standards.  The  SESA  will  comply  with 
administrative  requirements  and  cost 
principles  applicable  to  grants  and 
cooperative  agreements  as  specified  in 
20  CFR  Part  601  (Administrative 
Procedure),  29  CFR  Part  93  (Lobbying 
Prohibitions),  29  CFR  Part  96  (Audit 
Requirements),  29  CFR  Part  97  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  OMB 


Circular  A-87  (Revised),  60  FR  26484 
(May  17,  1995),  further  amended  at  62 
FR  4*934  (August  29,  1997)  (Cost 
Principles  for  State,  Local,  and  Indian 
Tribal  Governments),  and  with 
administrative  requirements  for 
debarment  and  suspension  applicable  to 
subgrants  or  contracts  as  specified  in  29 
CFR  Part  98  (Debarment  and 
Suspension).  The  cost  of  State  staff 
travel  to  regional  and  national  meetings 
and  training  sessions  is  included  in  the 
grant  funds.  It  is  assured  that  State  staff 
will  attend  mandatory  meetings  and 
training  sessions,  or  unused  funds  will 
be  returned. 

States  that  have  subawards  to 
organizations  covered  by  audit 
requirements  of  OMB  Circular  A-133 
(Revised)  (Audit  Requirements  of 
Institutions  of  Higher  Education  and 
Other  Non-Profits)  must  (1)  ensure  that 
such  subrecipients  meet  the 
requirements  of  that  circular,  as 
applicable,  and  (2)  resolve  audit 
findings,  if  any,  resulting  from  such 
audits,  relating  to  the  UI  program. 

(a)  The  SESA  also  assures  that  it  will 
comply  with  the  following  specific 
administrative  requirements. 

(i).  Administrative  Requirements. 

Program  Income.  Program  income  is 
defined  in  29  CFR  97.25  as  gross  income 
received  by  a  grantee  or  subgrantee 
directly  generated  by  a  grant  supported 
activity,  or  earned  only  as  a  result  of  the 
grant  agreement  during  the  grant  period. 
States  may  deduct  costs  incidental  to 
the  generation  of  UI  program  income 
from  gross  income  to  determine  net  UI 
program  income.  UI  program  income 
may  be  added  to  the  funds  committed 
to  the  grant  by  ETA.  The  program 
income  must  be  used  only  as  necessary 
for  the  proper  and  efficient 
administration  of  the  UI  program.  Any 
rental  income  or  user  fees  obtained  from 
real  property  or  equipment  acquired 
with  grant  funds  from  prior  awards  shall 
be  treated  as  program  income  under  this 
grant. 

Budget  Changes.  Except  as  specified 
by  terms  of  the  specific  grant  award, 
ETA,  in  accordance  with  the 
regulations,  waives  the  requirements  in 
29  CFR  97.30(c){l)(ii)  that  States  obtain 
prior  written  approval  for  certain  types 
of  budget  changes. 

Real  Property  Acquired  with  Reed  Act 
Funds.  The  requirements  for  real 
property  acquired  with  Reed  Act  or 
other  non-Federal  funds  and  amortized 
with  UI  grants  are  in  UEPL  39-97,  dated 
September  12,  1997,  and  in  29  CFR 
97.31  to  the  extent  amortized  with  UI 
grants. 

Equipment  Acqufred  with  Reed  Act 
Funds.  The  requirements  for  equipment 
acquired  with  Reed  Act  or  other  non- 


Federal  funds  and  amortized  with  UI 
grants  are  in  UIPL  39-97,  dated 
September  12,  1997,  and  in  29  CFR 
97.31  to  the  extent  amortized  with  UI 
grants. 

Real  Property,  Equipment,  and 
Supplies.  Real  property,  equipment,  and 
supplies  acquired  under  prior  awards 
are  transferred  to  this  award  and  are 
subject  to  the  relevant  regulations  at  29 
CFR  Part  97. 

For  super-microcomputer  systems  and 
all  associated  components  which  were 
installed  in  States  for  the  purpose  of 
Regular  Reports,  Benefits  Accuracy 
Measurement,  anj^  other  UI  Activities, 
the  requirements  of  29  CFR  Part  97 
apply.  The  National  Office  reserves  the 
right  to  transfer  title  and  issue 
disposition  instructions  in  accordance 
with  paragraph  (g)  of  Federal 
regulations  at  29  CFR  97.32.  States  also 
will  certify  an  inventory  list  of  system 
components  which  will  be  distributed 
annually  bv  ETA. 

Standard  Form  272.  Federal  Cash 
Transactions  Report.  In  accordance  with 
29  CFR  97.41(c),  SESAs  are  required  to 
submit  a  separate  SF  272  for  each  sub- 
account under  the  Department  of  Health 
and  Human  Services  (DHHS)  Payment 
Management  System.  However,  SESAs 
are  exempt  from  the  requirement  to 
submit  the  SF  2  72 A.  Continuation 
Sheet. 

(ii).  Exceptions  and  Expansions  to 
Cost  Principles.  The  following 
exceptions  or  expansions  to  the  cost 
principles  of  OMB  Circular  No.  A-87 
(Revised)  are  applicable  to  SESAs: 

— Employee  Fringe  Benefits.  As  an 
exception  to  OMB  Circular  A-87 
(Revised)  with  respect  to  personnel 
benefit  costs  incurred  on  behalf  of  SESA 
employees  who  are  members  of  fiinge 
benefit  plans  which  do  not  meet  the 
requfrements  of  OMB  Circular  No.  A-87 
(Revised),  Attachment  B,  item  11,  the 
costs  of  employer  contributions  or 
expenses  incurred  for  SESA  fringe 
benefit  plans  are  allowable,  provided 
that: 

For  retirement  plans,  all  covered 
employees  joined  the  plan  before 
October  1,  1983;  the  plan  is  authorized 
by  State  law;  the  plan  was  previously 
approved  by  the  Secretary';  the  plan  is 
insured  by  a  private  insurance  carrier 
which  is  licensed  to  operate  this  type  of 
plan  in  the  applicable  State;  and  any 
dividends  or  similar  credits  because  of 
participation  in  the  plan  are  credited 
against  the  next  premium  falling  due 
under  the  contract. 

For  all  SESA  fringe  benefit  plans 
other  than  retirement  plans,  if  the 
Secretary  granted  a  time  extension  after 
October  1,  1983,  to  the  existing  approval 
of  such  a  plan,  costs  of  the  plan  are 
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Circular  No.  A-87  (Revised). 
Attachment  B,  item  19,  the  requirement 
that  grant  recipients  obtain  prior     • 
approval  from  the  Federal  grantor 
agency  for  all  purchases  of  equipment 
(as  defined  in  29  CFR  97.3)  is  waived 
and  approval  authority  is  delegated  to 
the  SESA  Administrator. 

4.  Assurance  of  Management  Systems, 
Reporting,  and  Record  Keeping.  The 
SESA  assures  that: 

— Financial  systems  provide  fiscal 
control  and  accounting  procedures 
sufficient  to  permit  timely  preparation 
of  required  reports,  and  the  tracing  of 
funds  to  a  level  of  expenditure  adequate 
to  establish  that  funds  have  not  been 
expended  improperly  (29  CFR  97.20). 

The  financial  management  system  and 
the  program  information  system  provide 
Federally-required  reports  and  records 
that  are  uniform  in  definition,  accessible 
to  authorized  Federal  and  State  staff, 
and  verifiable  for  monitoring,  reporting, 
audit,  and  evaluation  purposes. 

It  will  submit  reports  to  ETA  as 
required  in  instructions  issued  by  ETA 
and  in  the  format  ETA  prescribes. 

The  financial  management  system 
provides  for  methods  to  insure 
compliance  with  the  requirements 
applicable  to  procurement  and  grants  as 
specified  in  29  CFR  Part  98  (Debarment 
and  Suspension),  and  for  obtaining  the 
required  certifications  under  29  CFR 
98.510(b)  regarding  debarment, 
suspension,  ineligibility,  and  voluntary 
exclusions  for  lower  tier  covered 
transactions. 

5.  Assurance  of  Program  Quality.  The 
SESA  assures  that  it  will  administer  the 
UI  program  in  a  manner  that  ensures 
proper  and  efficient  administration. 
"Proper  and  efficient  administration" 
includes  performance  measured  by  ETA 
through  Tier  I  measures.  Tier  11 
measures,  program  reviews,  and  the 
administration  of  the  UI  BAM,  BTQ 
measures,  and  TPS  program 
requirements. 

6.  Assurance  on  Use  of  Unobligated 
Funds.  The  SESA  assures  that  non- 
automation  funds  will  be  obligated  by 
December  31  of  the  following  fiscal 
year,  and  liquidated  (expended)  within 
90  days  thereafter.  ETA  may  extend  the 
liquidation  date  upon  written  request. 
Automation  funds  must  be  obligated  by 
the  end  of  the  3rd  fiscal  year,  and 
liquidated  within  90  days  thereafter. 
ETA  may  extend  the  liquidation  date 
upon  written  request.  Failure  to  comply 
with  this  assurance  may  result  in 
disallowed  costs  from  audits  or  review 
findings. 

7.  Assurance  of  Disaster  Recovery 
Capability.  The  SESA  assures  that  it  will 
maintain  a  Disaster  Recovery  plan. 


8.  Assurance  of  Conformity  cmd 
Compliance.  The  SESA  assures  that  the 
State  law  will  conform  to,  and  its 
administrative  practice  will 
substantially  comply  with,  all  Federal 
UI  law  requirements,  and  that  it  will 
adhere  to  DOL  directives. 

9.  Assurance  of  Participation  in  UI 
PERFORMS.  The  SESA  assures  that  it 
will  participate  in  the  annual  UI 
PERFORMS  State  Quality  Ser\'ice 
Planning  process  by  submitting:  (1)  Any 
Corrective  Action  Plans  (CAPs)  required 
under  UI  PERFORMS,  and  (2)  any 
Continuous  Improvement  Plans  (CIPs) 
negotiated  with  the  Department  of  Labor 
as  part  of  the  State  Quality  Service 
Planning  process. 

10.  Assurance  of  Financial  Reports 
and  Planning  Forms.  The  SESA  assures 
that  it  will  submit  financial  reports  and 
financial  planning  forms  as  required  by 
the  Department  of  Labor  to  support  the 
annual  allocation  of  administrative 
grants. 

11.  Assurance  of  Prohibition  of 
Lobbying  Costs  (29  CFR  Part  93).  The 
SESA  assures  and  certifies  that,  in 
accordance  with  the  DOL 
Appropriations  Act,  no  UI  grant  funds 
will  be  used  to  pay  salaries  or  expenses 
related  to  any  activity  designed  to 
influence  legislation  or  appropriations 
pending  before  the  Congress  of  the 
United  States,  (k).  Drug-Free  Workplace 
(29  CFR  Part  98).  The  SESA  assures  and 
certifies  that  it  will  comply  with  the 
requirements  at  this  part. 

Temporary  Assistance  for  Needy 
Families  (TANF) 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  During  the  fiscal  year,  the  State  vyill 
operate  a  child  support  enforcement 
program  under  the  State  plan  approved 
under  part  D.  (§  402(a)(2)) 

2.  During  the  fiscal  year,  the  State  will 
operate  a  foster  care  and  adoption 
assistance  program  under  the  State  plan 
approved  under  part  E,  and  that  the 
State  will  take  such  actions  as  are 
necessary  to  ensure  that  children 
receiving  assistance  under  siich  part  are 
eligible  for  medical  assistance  under  the 
State  plan  under  title  XIX.  (§  402(a)(3)) 

3.  Which  State  agency  or  agencies  will 
administer  and  supervise  the  TANF 
program  for  the  fiscal  year,  which  shall 
include  assurances  that  local 
governments  and  private  sector 
organizations  have  been  consulted 
regarding  the  plan  and  design  of  welfare 
services  in  the  State  so  that  servicg^are 
provided  in  a  manner  appropriate  to 
local  populations;  and  have  had  at  least 
45  days  to  submit  comments  on  the  plan 
and  the  design  of  such  services. 

(§  402(a)(4)) 
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4.  That,  during  the  fiscal  year,  the 
State  will  provide  each  member  of  an 
Indian  tribe,  who  is  domiciled  in  the 
State  and  is  not  eligible  for  assistance 
under  atribal  family  assistance  plan 
approved  under  section  412,  with 
equitable  access  to  federally-funded 
assistance  under  the  State's  TANF 
program  {§  402(a)(5)) 

5.  That  the  State  has  established  and 
is  enforcing  standards  and  procedures  to 
ensure  against  program  fraud  and  abuse, 
including  standards  and  procedures 
concerning  nepotism,  conflicts  of 
interest  among  individuals  responsible 
for  the  administration  and  supervision 
of  the  State  program,  kickbacks,  and  the 
use  of  political  patronage.  (§  402(a)(6)) 

6.  (Optional)  that  the  State  has 
established  and  is  enforcing  standards 
and  procedures  to: 

•  Screen  and  identify  individuals 
receiving  assistance  under  this  part  with 
a  history  of  domestic  violence  while 
maintaining  the  confidentiality  of  such 
individuals; 

•  Refer  such  individuals  to 
counseling  and  supportive  services;  and 

•  Waive,  pursuant  to  a  determination 
of  good  cause,  other  program 
requirements  such  as  time  limits  (for  so 
long  as  necessary)  for  individuals 
receiving  assistance,  residency 
requirements,  child  support  cooperation 
requirements,  and  family  cap 
provisions,  in  cases  where  compliance 
with  such  requirements  would  make  it 
more  difficult  for  individuals  receiving 
assistance  under  this  part  to  escape 
domestic  violence  or  unfairly  penalize 
such  individuals  who  are  or  have  been 
victimized  by  such  violence,  or 
individuals  who  are  at  risk  of  further 
domestic  violence.  (§402(a)(7)(A)(i),  (ii), 
(iii) 

Welfare-to-Work  (WtW) 

By  signing  the  Unified  Flan  signature 
page,  you  are  certifying  that: 

1.  The  State  is  an  eligible  State, 
pursuant  to  SSA  section  402(a)  for  the 
fiscal  year.  (SSA  §  402(a);  SSA 
§403(a){5)(A)(ii)(IV)) 

2.  The  State  assures  that  qualified 
State  expenditures  (within  the  meaning 
of  SSA  section  409(a)(7))  for  the  fiscal 
year  will  not  be  less  than  the  applicable 
percentage  of  historic  State 
expenditures  (within  the  meaning  of 
SSA  section  409(a)(7))  with  respect  to 
the  fiscal  year.  (SSA  section 
403(5)(A)(ii)(V);  SSA  Section  409(a)(7)) 

3.  The  State  has  consulted  and 
coordinated  with  the  appropriate 
entities  in  the  substate  areas  regarding 
the  plan  and  the  design  of  WtW  services 
in  the  State.  Statutory  Citation:  SSA 
section  403(a)(5)(A)(ii)(I)(cc). 


4.  The  State  will  make  available  to  the 
public  a  summary  of  the  WtW  plan. 
Statutory  Citation:  SSA  section  402(b). 

5.  The  State  has  agreed  to  negotiate  in 
good  faith  with  the  Secretary  of  Health 
and  Human  Services  with  respect  to  the 
substance  and  funding  of  any  evaluation 
under  SSA  section  413(j)  and  to 
cooperate  with  the  conduct  of  such  an 
evaluation.  (SSA  §403{a)(5)(A)(ii)(III); 
SSA§413(j)) 

6.  The  State  shall  not  use  any  part  of 
these  grant  funds,  nor  any  part  of  state 
expenditures  made  to  match  the  funds, 
to  fulfill  any  obligation  of  any  State, 
political  subdivision,  or  private  industry 
council  to  contribute  funds  under  SSA 
sections  403(b)  or  418  or  any  other 
provision  of  the  Social  Security  Act  or 
other  Federal  law. 

Note:  There  is  an  exception  to  this 
requirement  for  Access  to  Jobs.  Statutory 
Citation:  SSA  section  403(a)(5)(C)(vi). 

7.  The  State  will  return  to  The 
Secretary  of  Labor  any  part  of  the  WtW 
funds  that  are  not  expended  within  3 
years  after  the  date  the  funds  are  so 
provided.  Statutory  Citation:  SSA 
section  403(a)(5)(C)(vii). 

8.  The  State  WtW  program  will  be 
conducted  in  accordance  with  the  WtW 
legislation,  regulatory  provisions,  futxire 
written  guidance  provided  by  the 
Department,  and  all  other  applicable 
Federal  and  State  laws. 

9.  The  State  will  apply  the  TANF  law 
and  regulations  to  the  operation  of  the 
WtW  program,  unless  otherwise 
specified  by  the  Department  or  defined 
in  SSA  section  403(a)(5)  or  the 
applicable  WtW  regulations. 

10.  The  State  wilt  provide  services 
under  the  WtW  grant  to  eligible 
participants  only. 

11.  The  State  will  maintain  and 
submit  accurate,  complete  and  timely 
participant  and  financial  records 
reports,  as  specified  by  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services. 

12.  The  State  will  establish  a 
mechanism  to  exchange  information 
and  coordinate  the  WtW  program 
operated  by  the  State  and  PICs  with 
other  programs  available  that  will  assist 
in  providing  welfare  recipients 
employment. 

13.  The  State  shall  adhere  to  the 
certifications  required  under  TANF  and 
will  meet  the  TANF  maintenance  of 
effort  requirements. 

14.  The  State  will  comply  with  the 
"common  rule"  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  codified  for  DOL  at 
29CFRPart97. 

15.  The  State  will  follow  the  audit 
requirements  of  The  Single  Audit  Act 


Amendments  of  1996  and  OMB-Circular 
A-133. 

16.  The  State  will  follow  the 
allowable  cost/cost  principles  of  OMB 
Circular  A-87. 

17.  The  State  will  establish  policies  to 
enforce  the  provisions  regarding 
nondisplacement  in  work  activities 
under  a  program  operated  with  funds 
provided  under  WtW.  Statutor\' 
Citation:  SSA  section  403(a)(5){J)(i). 

18.  Assures  that  the  Health  and  Safety 
standards  established  under  Federal  and 
State  law  otherwise  applicable  to 
working  conditions  of  employees  shall 
be  equally  applicable  to  working 
conditions  of  other  participants  engaged 
in  a  work  activity  under  a  program 
operated  with  funds  provided  under 
WtW.  Statutory  Citation:  SSA  section 
403(a)(5)(J)(ii). 

19.  The  State  will  enforce  the 
provision  that  an  individual  may  not  be 
discriminated  against  by  reason  of 
gender  with  respect  to  participation  in 
work  activities  under  a  program 
operated  with  funds  provided  under 
WtW.  Statutory  Citation:  SSA  section 
403(a)(5)(I)(iii). 

20.  The  State  shall  establish  and 
maintain  procedures  for  grievances  or 
complaints  from  participants  and 
employees  under  the  WtW  program.  The 
procedures  established  will  be 
consistent  with  the  requirements  of  SSA 
section  403(a)(5)(J)(iv).  Statutory 
Citation:  SSA  section  403(a)(5){J)(iv). 

21.  The  State  shall  establish  and 
enforce  standards  and  procedures  to 
ensure  against  fraud  and  abuse, 
including  standards  and  procedures 
against  nepotism,  conflicts  of  interest 
among  individuals  responsible  for  the 
administration  and  supervision  of  the 
State  WtW  program,  kickbacks,  and  the 
use  of  political  patronage. 

22.  The  State  will  comply  with  the 
nondiscrimination  provisions  of  the 
laws  enumerated  at  SSA  section  408(d), 
with  respect  to  participation  in  work 
activities  engaged  in  under  the  WtW 
program. 

Senior  Communitv  Service  Employment 
Program  (SCSEPf 

1 .  By  signing  the  Unified  Plan 
signature  page,  you  are  certifying  that 
the  State  agrees  to  follow  the  provisions 
of  Title  V  of  the  Older  Americans  Act 
of  1965  as  amended  or  its  successor 
legislation,  the  regulations  at  20  CFR 
part  641  and  Department  of  Labor 
guidance  when  administering  funds 
provided  pursuant  to  that  Act. 

Communitv  Services  Block  Grant 
(CSBG) 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 
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youth  development  and  intervention 
models  (such  as  models  involving  youth 
mediation,  youth  mentoring,  life  skills 
training,  job  creation,  and 
entrepreneurship  programs);  and 

•  After-school  cnild  care  programs. 
There  is  em  effective  use  of,  and  to 
coordinate,  other  programs  related  to 
the  purposes  of  this  subtitle  (including 
State  welfare  reform  efforts). 

3.  There  is  an  effective  use  of,  and  to 
coordinate  with,  other  programs  related 
to  the  purposes  of  this  subtitle 
(including  State  welfare  reform  efforts). 

4.  A  description  is  provided  on  how 
the  State  intends  to  use  discretionary 
funds  made  available  from  the 
remainder  of  the  grant  or  allotment 
described  in  section  675C{b)  in 
accordance  with  this  subtitle,  including 
a  description  of  how  the  State  will 
support  innovative  community  and 
neighborhood-based  initiatives  related 
to  the  purposes  of  this  subtitle. 

5.  Information  is  provided  by  eligible 
entities  in  the  State,  containing — 

•  A  description  of  the  service 
delivery  system,  for  services  provided  or 
coordinated  with  funds  made  available 
ihrough  grants  made  under  section 
675C(a),  targeted  to  low-income 
individuals  and  families  in 
communities  within  the  State; 

•  A  description  of  how  linkages  will 
be  developed  to  fill  identified  gaps  in 
the  services,  through  the  provision  of 
information,  referrals,  case  management, 
and  foUowup  consultations; 

•  A  description  of  how  funds  made 
available  through  grants  made  under 
section  675C(a)  will  be  coordinated  with 
other  public  and  private  resources;  and 

•  A  description  of  how  the  local 
entity  will  use  the  funds  to  support 
iimovative  community  and 
neighborhood-based  initiatives  related 
to  the  purposes  of  this  subtitle,  which 
may  include  fatherhood  initiatives  and 
other  initiatives  with  the  goal  of 
strengthening  families  and  encouraging 
effective  parenting. 

6.  Eligiole  entities  in  the  State  will 
provide,  on  an  emergency  basis,  for  the 
provision  of  such  supplies  and  services, 
nutritious  foods,  and  related  services,  as 
may  be  necessary  to  counteract 
conditions  of  starvation  and 
malnutrition  among  low-income 
individuals. 

7.  The  State  and  the  eligible  entities 
in  the  State  will  coordinate,  and 
establish  linkages  between, 
governmental  and  other  socicd  services 
programs  to  assure  the  effective  delivery 
of  such  services  to  low-income 
individuals  and  to  avoid  duplication  of 
such  services,  and  a  description  of  how 
the  State  and  the  eligible  entities  will 
coordinate  the  provision  of  employment 


and  training  activities,  as  defined  in 
section  101  of  such  Act,  in  the  State  and 
in  communities  with  entities  providing 
activities  through  statewide  and  local 
workforce  investment  systems  under  the 
Workforce  Investment  Act  of  1998. 

8.  The  State  will  ensure  coordination 
between  antipoverty  programs  in  each 
community  in  the  State,  and  ensure, 
where  appropriate,  that  emergency 
energy  crisis  intervention  programs 
under  title  XXVI  (relating  to  low-income 
home  energy  assistance)  are  conducted 
in  such  community. 

9.  The  State  will  permit  and  cooperate 
with  Federal  investigations  undertaken 
in  accordance  with  section  678D. 

10.  Any  eligible  entity  in  the  State 
that  received  funding  in  the  previous 
fiscal  year  through  a  community 
services  block  grant  made  under  this 
subtitle  will  not  have  its  funding 
terminated  under  this  subtitle,  or 
reduced  below  the  proportional  share  of 
funding  the  entity  received  in  the 
previous  fiscal  year  unless,  after 
providing  notice  and  an  opportunity  for 
a  hearing  on  the  record,  the  State 
determines  that  cause  exists  for  such 
termination  or  such  reduction,  subject 
to  review  by  the  Secretary  as  provided 
in  section  678C(b). 

11.  The  State  will  require  each 
eligible  entity  in  the  State  to  establish 
procedures  under  which  a  low-income 
individual,  community  organization,  or 
religious  organization,  or  representative 
of  low-income  individuals  that 
considers  its  organization,  or  low- 
income  individuals,  to  be  inadequately 
represented  on  the  board  (or  other 
mechanism)  of  the  eligible  entity  to 
petition  for  adequate  representation. 

12.  The  State  will  require  each 
eligible  entity  in  the  State  to  establish 
procedures  under  which  a  low-income 
individual,  community  organization,  or 
religious  organization,  or  representative 
of  low-income  individuals  that 
considers  its  organization,  or  low- 
income  individuals,  to  be  inadequately 
represented  on  the  board  (or  other 
mechanism)  of  the  eligible  entity  to 
petition  for  adequate  representation. 

13.  The  State  will  secure  from  each 
eligible  entity  in  the  State,  as  a 
condition  to  receipt  of  funding  by  the 
entity  through  a  community  services 
block  grant  made  imder  this  subtitle  for 
a  program,  a  community  action  plan 
(which  shall  be  submitted  to  the 
Secretary,  at  the  request  of  the 
Secretary,  with  the  State  plan)  that 
includes  a  community-needs  assessment 
for  the  community  served,  which  may 
be  coordinated  with  community-needs 
assessments  conducted  for  other 
programs. 
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14.  The  State  and  all  eligible  entities 
in  the  State  will,  not  later  than  fiscal 
year  2001,  participate  in  the  Results 
Oriented  Management  and 
Accountability  System,  another 
performance  measure  system  for  which 
the  Secretary  facilitated  development 


pursuant  to  section  678E{b),  or  an 
alternative  system  for  measuring 
performance  and  results  that  meets  the 
requirements  of  that  section,  and  a 
description  of  outcome  measures  to  be 
used  to  measure  eligible  entity 
performance  in  promoting  self- 


sufficiency,  family  stability,  and 
community  revitalization. 

15.  The  information  describing  how 
the  State  will  carry  out  the  assurances 
is  described  in  this  subsection. 

[FR  Doc.  00-811  Filed  1-13-00;  8:45  am) 
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interests  continue  to  be  served  by  this 
new  policy:  supporting  law  enforcement 
and  national  security,  protecting  privacy 
and  promoting  electronic  commerce. 
Encryption  export  controls  will  be 
simplified  and  U.S.  companies  will 
have  new  opportunities  to  sell  their 
products  in  the  global  marketplace. 

This  regulation  also  implements 
changes  for  encryption  items  made  by 
the  Wassenaar  Arrangement,  including: 
conversion  of  Category  5 — Part  2 
(Information  Security)  of  the  Commerce 
Control  List  (CCL)  to  a  positive  list; 
creation  of  a  Cryptography  Note  and 
removal  of  encryption  software  from  the 
General  Software  Note;  decontrol  of  64- 
bit  mass  market  software  and 
commodities,  including  components; 
and  decontrol  of  certain  512-bit  key 
management  products. 

The  EAR  is  amended  as  follows: 

1.  In  §  734.2,  Important  EAR  Terms 
and  Principles,  um-estricted  encryption 
source  code  under  §  740.13(e), 
commercial  encryption  source  code 
under  §  740.17(a){5)(i)  and  retail 
products  under  §  740.17(a)(3)  are 
exempted  from  Internet  download 
screening  requirements  irt  §  734.2 
(b)(9)(iii).  A  revised  screening 
mechanism  for  other  encryption 
products  exported  to  government  end- 
users  is  added.  Please  note  that 

§  734.2(b)(9)  contains  the  relevant 
definitions  for  the  export  of  encryption 
source  code  and  object  code  software.  In 
addition,  cross-referencing  changes  are 
made  to  §§  734.7,  734.8,  and  734.9. 

2.  In  §  740.13,  Technology  and 
Software  Unrestricted,  changes  are 
made  to  reflect  amendments  to  the 
Wassenaar  Arrangement.  Specifically, 
encryption  software  is  no  longer  eligible 
for  mass  market  treatment  under  the 
General  Software  Note.  Encryption 
commodities  and  software  are  now 
eligible  for  mass  market  treatment  under 
the  new  Cryptography  Note  in  Category 
5— Part  2  of  the  CCL.  This  Note 
multilaterally  decontrols  mass  market 
encryption  commodities  and  software 
up  to  and  including  64-bits.  Such 
products,  after  review  and  classification 
by  BXA,  are  classified  under  Export 
Commodity  Control  Numbers  (ECCNs) 
5A992  or  5D992,  thereby  releasing  them 
from  "EI"  (Encryption  Items)  and  "NS" 
(National  Security)  controls,  and  making 
them  eligible  for  export  and  reexport  to 
all  destinations  (see  §  742.15(b)(l)(iii)  of 
the  EAR).  Once  mass  market  encryption 
software  and  commodities  are  released 
from  "EI"  controls  they  may  be  eligible 
for  de  minimis  and  publicly  available 
treatment  (see  part  734  of  the  EAR). 

3.  Also  in  §  740.13,  to.  in  part,  take 
into  account  the  "open  source" 
approach  to  software  development. 


unrestricted  encryption  source  code  not 
subject  to  an  express  agreement  for  the 
payment  of  a  licensing  fee  or  royalty  for 
commercial  production  or  sale  of  any 
product  developed  using  the  source 
code  can,  without  review,  be  released 
from  "EI"  controls  and  exported  and 
reexported  under  License  Exception 
TSU.  Intellectual  property  protection 
(e.g.,  copyright,  patent,  or  trademark) 
would  not,  by  itself,  be  construed  as  an 
express  agreement  for  the  payment  of  a 
licensing  fee  or  royalty  for  commercial 
production  or  sale  of  any  product 
developed  using  the  source  code.  To 
qualify,  exporters  must  notify  BXA  of 
the  Internet  location  [e.g.,  URL  or 
Internet  at^ress)  or  provide  a  copy  of 
the  source  code  by  the  time  of  export. 
These  notifications  are  only  required  for 
the  initial  export;  there  are  no 
notification  requirements  for  end-users 
subsequently  using  the  source  code. 
Notification  can  be  made  by  e-mail  to 
crypt@bxa.doc.gov. 

Review  and  classification  are  not 
required  for  foreign  made  products 
using  this  source  code.  Moreover,  under 
§  744.9,  exporters  of  unrestricted 
encryption  source  code  are  not 
restrained  from  providing  technical 
assistance  to  foreign  persons  working 
with  such  source  code.  In  addition, 
exporters  of  source  code  are  not  subject 
to  Internet  download  screening 
requirements  under  §  734.2(b)(9)(iii). 
Posting  of  the  source  code  on  the 
Internet  [e.g.,  FTP  or  World  Wide  Web 
site),  where  it  may  be  downloaded  by 
anyone,  would  not  establish 
"knowledge"  (as  that  term  is  defined  in 
the  EAR)  of  a  prohibited  export  or 
reexport.  Such  posting  would  not  trigger 
"red  flags"  necessitating  the  affirmative 
duty  to  inquire  under  the  "Know  Your 
Customer  '  guidance  provided  in 
Supplement  No.  3  to  Part  732. 
Otherwise,  compliance  with  EAR 
requirements  as  to  prohibited  exports 
and  reexports  still  apply. 

4.  In  §  740.17,  Encryption 
Commodities  and  Software,  language  is 
added  to  implement  the 
Administration's  new  policy.  License 
Exception  ENC  (Encryption 
Commodities  and  Software)  is  revised  as 
follows: 

a.  Encryption  items  under  ECCNs 
5A002,  5D002  or  5E002  can  be  exported 
and  reexported  to  foreign  subsidiaries  of 
U.S.  companies,  including  the  transfer 
of  encryption  technology  to  their  foreign 
employees  in  the  U.S.,  without 
technical  review  and  classification.  Any 
items  developed  by  the  U.S.  company 
for  sale  or  retransfer  outside  the  U.S. 
company  are  subject  to  review  and 
classification  by  BXA.  Foreign, 
companies  with  subsidiaries  in  the  U.S. 
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can  apply  for  Encryption  Licensing 
Arrangements  (ELAs)  to  obtain 
treatment  equivalent  to  that  extended  to 
foreign  subsidiaries  of  U.S.  parent 
companies. 

b.  A  new  paragraph,  entitled 
"Encryption  commodities  and 
software,"  is  created  to  implement  the 
broad  authorization  for  encryption 
exports  contained  in  the  September  16 
announcement.  Under  this  paragraph, 
any  encryption  commodity,  software  or 
components  of  any  key  length  classified 
under  ECCNs  5A002  and  5D002  can  be 
exported  and  reexported  to  individuals, 
commercial  firms  and  other  non- 
government end-users.  Previous  sector- 
specific  liberalizations  for  banks  and 
financicd  institutions,  health  and 
medical  end-users  and  on-line 
merchants  are  subsumed  into  this  new 
paragraph.  Previous  restrictions  limiting 
exports  to  foreign  commercial  firms  for 
internal  company  proprietary  use  are 
removed.  In  addition,  foreign  products 
developed  from  encryption  components, 
while  subject  to  the  EAR,  do  not  require 
review  and  classification  prior  to 
reexport.  Exports  and  reexports  to 
government  end-users  require  a  license. 

c.  A  new  paragraph  entitled  "Retail 
encryption  commodities  and  software" 
is  created.  Retail  encryption 
commodities  and  software  under  ECCNs 
5A002  and  5D002  are  those  which  are 
widely  available  and  can  be  exported 
and  reexported  to  any  end-user 
(including  any  Internet  and 
telecommunications  service  provider), 
to  provide  products  and  services  (e.g.,  e- 
commerce,  client-server  applications,  or 
software  subscriptions)  to  any  end-user. 
The  criteria  to  determine  eligibility  as  a 
retail  product  include  functionality, 
sales  volume,  distribution  methods, 
ability  to  modify  products  and 
requirements  for  substantial  support  by 
the  supplier.  Substantial  support  for 
retail  encryption  commodities  and 
software  would  mean  a  service  contract 
or  other  significant  vendor  support 
beyond  what  is  minimally  necessary  for 
the  product's  operation.  Help  desk  calls 
are  not  considered  substantial  support. 
Refer  to  §  740.17(a)(3)  of  the  EAR  for  a 
detailed  definition  of  retail  encryption 
commodities  and  software  (which  may 
include  components  as  well  as 
encryption  source  code)  and  an 
illustrative,  yet  non-restrictive,  list  of 
such  products.  Finance-specific,  56-bit 
non-mass  market  products  with  a  key 
exchange  greater  than  512  bits  and  up 

to  1024  bits,  network-based  applications 
and  other  products  which  are 
functionally  equivalent  to  retail 
products  are  considered  retail  products. 
Encryption  software  patches  for  retail 
products  remain  eligible  under  License 


Exception  TSU  and  certain  upgrades  for 
retail  products,  where  the  cryptographic 
functionality  has  not  changed,  are 
authorized  under  License  Exception 
ENC.  Also,  foreign  products  developed 
from  retail  encryption  components, 
while  subject  to  the  EAR,  require  no 
technical  review  or  license 
authorization  prior  to  reexport; 
however,  post-export  reporting 
requirements  exist.  Retail  encryption 
products  are  not  subject  to. Internet 
download  screening  requiren^nts  listed 
in  §  734.2{b)(9)(iii);  however,  all  other 
general  prohibitions,  such  as  those  for 
the  seven  terrorist-supporting  countries, 
apply. 

d.  A  new  paragraph  is  added  to 
License  Exception  ENC  entitled 
"Telecommunications  and  Internet 
service  providers."  Telecommunications 
and  Internet  service  providers  can 
obtain  and  use  any  encryption  product 
under  this  license  exception  to  provide 
encryption  services,  including  public 
key  infrastructure  services  for  the 
general  public;  however,  provision  of 
services  specific  to  governments  [e.g., 
running  a  virtual  private  network  for  a 
government  agency),  will  require  a 
license. 

e.  A  paragraph  entitled  "Commercial 
encryption  source  code  and  general 
purpose  encryption  toolkits"  is  added. 
You  may  export  and  reexport  general 
piu-pose  encryption  toolkits  and 
encryption  source  code,  not  released 
under  §  740.13,  classified  under  ECCN 
5D002,  subject  to  the  following 
provisions: 

(1)  Commercial  encryption  source 
code  which  would  be  considered 
publicly  available  under  §  734.3  and 
which  is  subject  to  an  express 
agreement  for  the  payment  of  a  licensing 
fee  or  royalty  for  commercial  production 
or  sale  of  any  product  developed  using 
ther  source  code,  can  be  exported  or 
reexported  to  any  end-user.  This  source 
code,  which  includes  some 
"community"  soiirce  code,  may  be 
exported  or  reexported  without  review 
and  classification,  provided  you  have 
submitted  to  BXA,  by  the  time  of  export, 
vratten  notification  of  the  Internet 
location  [e.g.,  URL  or  Internet  address) 
or  a  copy  of  the  source  code.  These 
notifications  are  only  required  for  the 
initial  export;  there  are  no  notification 
requirements  for  end-users  subsequently 
utilizing  the  source  code.  The 
notification  can  be  sent  via  e-mail  to 
crypt@bxa.doc.gov. 

(2)  Encryption  source  code  which 
would  not  be  considered  publicly 
available  may  be  exported  or  reexported' 
to  any  non-government  end-user  after 
review  and  classification  by  BXA. 


(3)  General  purpose  encryption 
toolkits  may  be  exported  and  reexported 
after  review  and  classification  by  BXA 
to  any  non-government  end-user. 

Note  to  this  paragraph:  Neither  review  and 
classification  nor  reexport  licensing 
requirements  are  required  under  this  section 
for  foreign  finished  products  using  U.S.- 
origin  source  code,  toolkits  and  components; 
yet  the  foreign  finished  products  remain 
subject  to  the  EAR.  Post-exp»ort  reporting  for 
foreign  products  developed  for  commercial 
sale  with  source  code  and  general  purpose 
encryption  toolkits  exported  under  this 
paragraph  is  limited  to  the  name  and  address 
of  the  foreign  manufacturer  and  certain  non- 
proprietary technical  information  about  the 
foreign  product.  Exporters  should  always  be 
aware  of  the  General  Prohibitions  identified 
in  part  736  of  the  EAR  (e.g..  prohibited 
exports  and  reexports  to  Denied  Persons  and 
embargoed  destinations). 

f.  Grandfathering  and  Upgrades  in 
Key  Length:  Encryption  commodities 
and  software  previously  approved  under 
a  license,  or  eligible  for  License 
Exception  ENC,  excluding  items  , 
previously  approved  only  to  U.S. 

(Subsidiaries,  can  be  exported  and 
reexported  to  non-government  end-users 
without  additional  review  and 
classification.  Previously  classified 
financial-specific  or  certain  56-bit 
products  are  eligible  for  export  and 
reexport  to  any  end-users  without  an 
additional  classification.  All  previously 
classified  products  can  be  upgraded 
provided  the  only  change  is  in  the  key 
length  used  for  confidentiality  and  key 
exchange.  Exporters  must,  prior  to 
export  of  an  upgraded  product,  certify 
in  a  letter  from  a  corporate  official  the 
only  change  is  the  key  length  for 
confidentiality  or  key  exchange 
algorithms  and  there  is  no  other  change 
in  cryptographic  fimctionality. 

g.  Exporters  may  export  any  product 
to  any  non-government  end-user  30 
days  after  receipt  by  BXA  of  a  complete 
classification  request,  iwless  otherwise 
notified  by  BXA.  No  exports  to 
government  end-users  are  allowed 
under  this  provision  and  BXA  reserves 
the  right  to  suspend  eligibility  in  those 
instances  where  requested  additional 
information  has  ru)t  been  provided  or 
when  the  classification  review  is  not 
proceeding  in  an  appropriate  fashion. 

h.  Reporting  requirements  under 
License  Exception  ENC  are  eliminated 
for  many  encryption  items.  Remaining 
reporting  requirements  are  streamlined 
to  reflect  business  models  normally 
used  by  exporters.  Note  that  reporting 
requirements  for  exports^and  reexports 
of  encryption  components  can  be 
adjusted  or  reduced,  on  a  case-by-case 
basis,  provided  an  exporter  supplies 
BXA  with  sufficient  information  during 
the  initial  technical  review  of  the  U.S. 
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encryption  co  nponent  concerning  its 
incorporation  into  a  final  foreign 
product.  Exan  pies  include  those 
components  ri  istricted  by  their  design 
for  use  in  cert;  lin  types  of  products. 
BXA  will  noti  y  exporters  of  such 
treatment  in  il  s  classification 
determination  All  required 
notifications,  ipgrade  certifications  and 
reports  shoulc  be  sent  electronically  or 
mailed  to  the  i  iddresses  cited  in  this 
regulation. 

Note  to  this  p  iragraph:  Post-export 
reporting  is  reqi  lired  for  certain  exports  to 
foreign  banks  ai  d  financial  institutions. 

5.  In  part  74  0,  Supplement  No.  3  is 
removed.  Sup  jlement  No.  3  previously 
listed  countrif  s  eligible  to  receive 
certain  encryp  tion  products;  such 
products  are  r  ow  eligible  for  export  and 
reexport  to  all  destinations. 

6.  In  §  742.15,  the  licensing  policy 
section  for  ex|  lorts  and  reexports  of 
encryption  ite  ms  is  changed  as  follows: 

a.  Review  ai  id  classification  are 
required  by  B.  CA  before  certain 
encryption  ite  ms  can  be  released  from 
"EI"  and  "NS  *  controls  under  ECCNs 
5A992,  5D992  and  5E992.  These  items 
include:  64-bit  mass  market  encryption 
commodities  i  ind  software;  certain 
encryption  ite  ms  up  to  and  including 
56-bits;  and  ai  ymmetric  key  exchange 
algorithms  no;  exceeding  512  bits  or  an 
elliptic  curve  at  112  bits.  Encryption 
items  under  t  lese  ECCNs  do  not  require 
a  license  or  lii  ;ense  exception  and  may 
be  exported  a:  id  reexported  as  "NLR" 
(No  License  R  squired). 

b.  Upgrades :  40  and  56-bit  DES  or 
equivalent  m<  ss  market  commodities 
and  software  jreviously  classified  as 
eligible  for  Li  :ense  Exception  ENC  or 
TSU  may  be  i  pgraded  to  64-bits  for  the 
confidentialit  r  algorithm.  Exporters 
must,  prior  to  export  of  an  upgraded 
product,  certi  y  to  BXA  in  a  letter  from 
a  corporate  oKcial  that  the  only  change 
is  the  key  len  ;th  for  confidentiality  or 
key  exchange  algorithms  and  there  is  no 
other  change  n  cryptographic 
functionality.  Note  that  other  mass 
market  encry  )tion  commodities  and 
software  prev  ously  exported  under 
License  Excei  »tion  ENC  or  TSU  are  now 
classified  as  <  ither  5A992  or  5D992  and 
eligible  for  "NLR"  treatment. 
Encryption  itsms  under  5A992.  5D992 
and  5E992  an :  not  subject  to  Internet 
download  sci  eening  requirements  listed 
in§734.2(b)())(iii). 

c.  The  licei  sing  policies  for  exports 
and  reexport!  of  encryption  items  for 
banks  and  fin  ancial  institutions,  health 
and  medical  <  snd-users,  and  on-line 
merchants,  a;  well  as  U.S.  subsidiaries, 
are  subsumec  into  a  new  licensing 
policy  paragr  iph  for  all  encrj'ption 


items  under  ECCNs  5A002,  5D002  or 
5E002  eligible  for  License  Exception 
ENC,  For  U.S.  subsidiaries,  any 
encryption  item  (including  technology 
classified  under  5E002  to  foreign 
employees  located  in  the  U.S.)  is 
permitted  for  export  or  reexport  under 
License  Exception  ENC  without  review 
and  classification.  Also,  any  encryption 
item,  including  components,  under 
ECCNs  5A002  or  5D002  can  be  exported 
and  reexported  to  non-government  end- 
users  in  all  destinations.  Retail  products 
under  5A002.or  5D002  can  be  exported 
and  reexported  to  all  end-users. 

d.  Licenses  required  for  exports  and 
reexports  of  encryption  items  to 
governments,  or  Internet  and 
telecommunications  service  providers 
for  the  provision  of  services  specific  to 
governments,  may  be  considered 
favorably  for  civil  uses. 

e.  Under  Encryption  Licensing 
Arrangements  (ELAs),  distributors  and 
resellers  can  export  and  reexport  under 
ELAs  as  long  as  they  comply  with 
restrictions  contained  in  the  ELA. 

7.  In  §  770.2.  Commodity 
interpretations,  a  new  interpretation  for 
"Encryption  commodity  and  software 
reviews"  is  added.  This  interpretation 
clarifies  which  encryption  items  require 
a  review  and  what  a  review  entails. 

8.  In  part  772,  Definition  of  terms, 
definitions  for  the  following  terms  are 
added:  Asymmetric  Algorithm, 
Encryption  Component,  Government 
End-User,  Open  Cryptographic  Interface 
and  Symmetric  Algorithm. 

9.  In  part  774,  the  Conunerce  Control 
List,  ECCNs  5A002  and  5D002  are 
revised  to  reflect  changes  in  the 
Wassenaar  Arrangement,  and  the 
Cryptography  Note  is  added  as  Note  3 
to  Category  5— Part  2. 

In  addition  to  these  changes,  BXA  is 
making  the  following  clarifications  and 
interpretations  for  all  encryption  items 
subject  to  the  EAR. 

1 .  The  review  and  classification 
process  is  used  to  classify  encryption 
items  for  their  proper  licensing 
mechanism  and  not  to  delay  or  deny  a 
proposed  transaction.  Once  a 
classification  request  is  received,  the 
item's  specifications  are  reviewed  and 
processed  in  accordance  with  §  748.3  of 
the  EAR  to  determine  its  classification. 
Once  completed,  exporters  will  receive 
a  document  by  mail  informing  them  of 
the  product's  technical  classification 
and  proper  licensing  mechanism.  The 
EAR  also  provides  an  appeal  process  for 
exporters  unsatisfied  with  BXA's 
product  classification  (see  §  756.2  of  the 
EAR). 

2.  It  is  BXA's  intent  to  allow  end- 
users  of  encryption  items  to  provide 
their  customers  with  encryption 


products  and  services.  However,  exports 
to  Internet  and  telecommunications 
service  providers  are  subject  to 
restrictions  when  providing  services 
specific  to  government  end-users. 

3.  It  was  not  the  intent  of  the  new 
Wassenaar  language  for  ECCN  5A002  to 
be  more  restrictive  concerning  Message 
Authentication  Codes  (MAC).  "Data 
authentication  equipment  that 
calculates  a  Message  Authentication 
Code  (MAC)  or  similar  result  to  ensure 
no  alteration  of  text  has  taken  place,  or 
to  authenticate  users,  but  does  not  allow 
for  encryption  of  data,  text  or  other 
media  other  than  that  needed  for  the 
authentication"  continues  to  be 
excluded  from  control  under  5A002. 
These  commodities  are  controlled  under 
ECCN  5A992. 

4.  Note  that  §  740.8,  Key  Management 
Infrastructtue  (KMI),  authorizes  the 
export  and  reexport  of  certain 
encryption  software  and  commodities 
under  License  Exception  KMI  and  will 
continue  as  an  eligible  licensing 
mechanism  for  encryption  products. 

5.  A  number  of  companies  have 
expressed  concern  that  the  European 
Union  (EU)  may  implement  a  general 
authorization  permitting  encryption 
items  to  be  exported  freely  within  the 
EU  and  other  specified  countries.  If  and 
when  the  EU  implements  such  an 
authorization,  the  Administration  will 
take  the  necessary  steps  to  ensure  U.S. 
exporters  are  not  disadvantaged. 

6.  Note  that  Serbia  and  the  Taliban 
controlled  areas  of  Afghanistan  are 
embargoed  destinations. 

7.  Please  refer  to  the  BXA  website  at 
"www.bxa.doc.gov"  for  a  detailed 
explanation  of  the  EAR,  the  Commerce 
Control  List,  the  licensing  process  and 
key  terms  used  in  this  regulation. 
Although  the  Export  Administration  Act 
(EAA)  expired  on  August  20,  1994,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19,  1994,  as  extended  by  the 
President's  notices  of  August  15, 1995 
(60  FR  42767),  August  14,  1996  (61  FR 
42527),  August  13.  1997  (62  FR  43629). 
August  13,  1998  (63  FR  44121),  and 
August  10,  1999  (64  FR  44101). 

Rulemaking  Requirements 

1.  This  interim  final  nde  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failiu-e  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
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Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0088,  "Multi-Purpose 
Application"  and  0694-0104, 
"Commercial  Encryption  Items 
Transferred  from  the  Department  of 
State  to  the  Department  of  Commerce." 
The  Department  has  submitted  to  OMB 
an  emergency  request  for  approval  of 
the  changes  to  the  collection  of 
information  under  OMB  control  number 
0694-0104. 

This  interim  final  rule  reduces  the 
annual  burden  hours  associated  with 
collection  0694-0104  from  703  hours  to 
692  hours,  and  reduces  collection  0694- 
0088  by  200  burden  hours.  For 
collection  0694-0104,  it  is  estimated  it 
will  take  companies  5  minutes  to 
complete  notifications  for  source  code 
under  License  Exceptions  TSU  and 
ENC.  It  will  take  companies  15  minutes 
to  complete  upgrade  notifications.  For 
reporting  under  License  Exception  ENC 
and  licenses  for  encryption  items,  it  will 
take  companies  4  hours  to  complete 
semi-annual  reporting  requirements. 

Comments  on  collection  0694-0104 
are  welcome,  and  will  be  accepted  until 
April  13,  2000.  Comments  are  invited 
on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  ofthe 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  regcu-ding  these  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burdens, 
should  be  forward  to  Frank  J.  Ruggiero, 
Regulatory  Policy  Division,  Office  of 
Exporter  Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
D.C.  20044,  and  David  Rostker,  Office  of 
Management  and  Budget,  OMB/OIRA, 
725  17th  Street.  NW.  NEOB  Rm.  10202, 
Washington,  D.C.  20503. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 


assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
Rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  final  rule.  Because 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under  ' 
5  U.S.C.  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  this  regulation,  it 
is  issued  in  interim  final  form  and 
comments  will  be  considered  in  the 
development  of  fined  regulations. 
Accordingly,  the  Department  of 
Commerce  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  May  15,  2000.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 
Comments  should  be  provided  with  5 
copies. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  6881. 
Department  of  Commerce,  14th  Street 


and  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  the  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  482-0500. 

List  of  Subjects 

15  CFR  Part  734 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 

15  CFR  Part  740 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade, 
Reporting  and  record  keeping 
requirements. 

15  CFR  Parts  742.  770,  772,  and  774 

Exports,  Foreign  Trade. 

Accordingly,  parts  734,  740,  742,  770. 
772.  and  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730  through  799)  are  amended  as 
follows: 

1.  The  authority  citation  for  part  734 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq. :E.O.  12924,  59  FR  43437. 
3  CFR.  1994  Comp.,  p.  917;  E.O.  12938,  59 
FR  59099.  3  CFR,  1994  Comp..  p.  950:  E.O. 
13020.  61  FR  54079,  3  CFR.  1996  Comp.  p. 
219:  E.O.  13026,  61  FR  58767.  3  CFR,  1996 
Comp.,  p.  228;  Notice  of  November  12,  1998. 
63  FR  63589.  3  CFR,  1998  Comp.,  p.  305: 
Notice  of  August  10,  1999,  64  FR  44101 
(August  13.  1999). 

2.  The  authority  citation  for  part  740 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  E.O.  12924.  59  FR  4.3437. 
3  CFR,  1994  Comp..  p.  917;  E.O.  13026.  6l 
FR  58767,  3  CFR,  1996  Comp.,  p.  228:  Notice 
of  August  10,  1999.  64  FR  44101  (August  13, 
1999). 

3.  The  authority  citation  for  part  742 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.:  18  U.S.C.  2510  et  seq.: 
22  U.S.C.  3201  et  seq.:  42  U.S.C.  2139a:  E.O. 
12058,  43  FR  20947.  3  CFR.  1978  Comp..  p. 
179;  E.O.  12851.  58  FR  33181.  3  CFR,  1993 
Comp..  p.  608:  E.O.  12924.  59  FR  43437.  3 
CFR,  1994  Comp..  p.  917:  E.O.  12938.  59  FR 
59099.  3  CFR.  1994  Comp..  p.  950;  E.O. 
13026.  61  FR  58767,  3  CFR.  1996  Comp..  p. 
228;  Notice  of  November  12.  1998.  B3  FR 
63589.  3  CFR.  1998  Comp..  p.  305:  Notice  of 
August  10.  1999.  64  FR  44101  (August  13. 
1999). 
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4.  The  authority  citation  for  part  770 
continues  to  r  jad  as  follows: 


<  eq 
Co  np 
iCFl 


Authority:  50 

D.S.C.  1701  et 
3  CFR, 1994 
FR  58767.  3 
of  August  10.1 
1999). 

5.  The  auth  )rity  citation  for  part  772 
continues  to  rpad  as  follows: 


U.S.C.  app.  2401  et  seq.:  50 
.E.O.  12924.  59  FR  43437. 

p.  917;E.O.  13026.61 
1996  Comp..  p.  228:  Notice 
199.  64  FR  44101  (August  13. 


!  eq 
Co  np 
iCFl 


Authority:  51 

U.S.C.  1701  et 
7430(e);  18  U 
287c.  22  U.S.C 
30  U.S.C.  185(s 
U.S.C.  6212:  43 
466c:  50  use 
43437.  3  CFR, 
13026,61  FR 
228;  Notice  of 
(August  13.  19^1 


9^9) 
PART  734— {i  IMENDEDI 


734. 


7.  Section 
revising 
new  paragrapn 
follows: 
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U.S.C.  app.  2401  et  seq.:  50 
E.O.  12924.  59  FR  43437, 
p.  917;  E.O.  13026,61 

.  1996  Comp..  p.  228:  Notice 
199.  64  FR  44101  (August  13. 


Authority:  5G 

U.S.C.  170i  et 
3  CFR. 1994 
FR  58767.  3 
of  August  10,  1 
1999). 

6.  The  auth  )rity  citation  for  part  774 
continues  to  ipad  as  follows: 


<  eq., 
SC. 


U.S.C.  app.  2401  et  seq.:  50 
10  U.S.C.  7420:  10  U.S.C. 
2510  e«  seq.;  22  U.S.C. 
3201  et  seq..  22  U.S.C.  6004; 
185(u):  42  U.S.C.  2139a;  42 
U.S.C.  1354;  46  U.S.C.  app. 
app.  5:  E.O.  12924,  59  FR 
1994  Comp.,  p.  917;  E.O. 
51  767.  3  CFR.  1996  Comp..  p. 
J  .ugust  10.  1999.  64  FR  44101 


.2  is  amended  by 
para^aph  (b)(9)(ii)  and  adding 
(b)(9)(iii)  to  read  as 


xport 


obj«  ct 


§  734.2    Impoi^ant  EAR  terms  and 
principles. 

*         * 

(b)*  * 

(9)*   • 

(i)*  *  ' 

(ii)  The  e 
code  and 
controlled  foi 
5D002  on  the 
(see  Supplemjent 
EAR),  except  " 
export  under 
740.17(a)(5)(i 
or  causing  th 
software  to  1 
electronic  bu 
transfer  prota  col 
sites)  outside 
software  avai 
the  United  Stfetes 
radio,  electro  nagnet 
photoelectric 
conununicati  3ns 


persons  outsi  de 
including  tra  isfers 
bulletin  boaros 
protocol  and 
unless  the 
available 


take  s 


prevent i 
code. 


of  encryption  source 
code  software 
"EI"  reasons  under  ECCN 
Conamerce  Control  List 

No.  1  to  part  774  of  the 
or  source  code  eligible  for 
5§  740.13(e)  and 
,  includes  downloading, 
downloading  of.  such 
c  cations  (including 
letin  boards,  Internet  file 
and  World  Wide  Web 
the  U.S.,  or  making  such 
able  for  transfer  outside 
over  wire,  cable, 
ic,  photo  optical, 
or  other  comparable 
facilities  accessible  to 
the  United  States, 
from  electronic 
Internet  file  transfer 
World  Wide  Web  sites, 
making  the  software 
precautions  adequate  to 
unaukhorized  transfer  of  such 


pe  rson  i 


(iii)  Subject  to  the  General 
Prohibitions  described  in  part  736  of  the 
EAR.  such  precautions  for  Internet 
transfers  of  products  eligible  for  export 
under  §§  740.17(a)(2)  (encryption 
software  products).  (a)(5)(ii)  (certain 
encryption  source  code)  and  (a)(5)(iii) 
(encryption  toolkits)  shall  include  such 
measures  as: 

(A)  The  access  control  system,  either 
through  automated  means  or  human 
intervention,  checks  the  address  of 
every  system  outside  of  the  U.S.  or 
Canada  requesting  or  receiving  a 
transfer  and  verifies  such  systems  do 
not  have  a  domain  name  or  Internet 
address  of  a  foreign  government  end- 
user  (e.g.,  ".gov,"  ".gouv,"  ".mil"  or 
similar  addresses); 

(B)  The  access  control  system 
provides  every  requesting  or  receiving 
party  with  notice  that  the  transfer 
includes  or  would  include 
cryptographic  software  subject  to  export 
controls  under  the  Export 
Administration  Regulations,  and  anyone 
receiving  such  a  transfer  cannot  export 
the  software  without  a  license  or  other 
authorization;  and 

(C)  Every  party  requesting  or  receiving 
a  transfer  of  such  software  must 
acknowledge  affirmatively  that  the 
software  is  not  intended  for  use  by  a 
government  end-user,  as  defined  in  part 
772,  and  he  or  she  understands  the 
cryptographic  software  is  subject  to 
export  controls  under  the  Export 
Administration  Regulations  and  anyone 
receiving  the  transfer  cannot  export  the 
software  without  a  license  or  other 
authorization.  BXA  will  consider 
acknowledgments  in  electronic  form 
provided  they  are  adequate  to  assure 
legal  undertakings  similar  to  written 
acknowledgments. 

§734.4    [Amended] 

8.  Section  734.4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows:  "Certain 
encryption  commodities,  software  and 
technology  controlled  under  ECCNs 
5A992,  5D992,  and  5E992  may  be 
eligible  for  de  minimis  (refer  to 

§  742.15(b)(1))." 

9.  Section  734.7  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  734.7    Published  information  and 
software. 

•         *         *         •         * 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  note  that 
encryption  software  controlled  under 
ECCN  5D002  for  "EI"  reasons  on  the 
Commerce  Control  List  (refer  to 
Supplement  No.  1  to  part  774  of  the 
EAR)  remains  subject  to  the  EAR  (refer 
to  §§  740.13(e)  and  740.1 7(a){5)(i)  of  the 


EAR  for  release  under  license 
exception). 

§734.8    [Amended! 

10.  Section  734.8  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows:  "Note  that  the 
provisions  of  this  section  do  not  apply 
to  encryption  software  controlled  under 
ECCN  5D002  for  "EI"  reasons  on  the 
Commerce  Control  List  (refer  to 

§§  740.13(e)  and  740.1 7(a)(5)(i)  of  the 
EAR  for  release  under  license 
exception)." 

§734.9    [Amended] 

11.  Section  734.9  is  amended  by 
revising  the  last  sentence  to  read  as 
follows:  "Note  that  the  provisions  of 
this  section  do  not  apply  to  encryption 
software  controlled  under  ECCN  5D002 
for  "EI"  reasons  on  the  Commerce 
Control  List  (refer  to  §§  740.13(e)  and 
740.17(a)(5)(i)  of  the  EAR  for  release 
under  license  exception)." 

PART  740— {AMENDED] 

12.  Section  740.8  is  amended  by 
revising  the  address  in  paragraph  (b)(2) 
to  read  as  follows: 

§  740.8    Key  management  Infrastructure 
(KMI). 

***** 

(b)  *  *  * 

(2)  *  *  * 

Attn:  KMI  Encryption  Request 
Coordinator,  9800  Savage  Road,  Suite 
6131,  Fort  Meade,  MD  20755-6000. 
***** 

13.  Section  740.13  is  amended  by: 

a.  By  revising  the  introductory 
paragraph; 

b.  By  revising  paragraph  (d)(2);  and 

c.  By  adding  new  paragraph  (e)  to 
read  as  follows: 

§  740.1 3    Technology  and  software — 
unrestricted  (TSU) 

This  license  exception  authorizes 
exports  and  reexports  of  operation 
technology  and  software;  sales 
technology  and  software;  software 
updates  (bug  fixes);  "mass  market" 
software  subject  to  the  General  Software 
Note;  and  unrestricted  encryption 
source  code.  Note  that  encryption 
software  is  not  subject  to  the  General 
Software  Note  (see  paragraph  (d)(2}  of 
this  section). 
***** 

(d)*   *   * 

(2)  Software  not  eligible  for  this 
license  exception.  This  license 
exception  is  not  available  for  certain 
encryption  software  controlled  under 
ECCN  5D002.  (Refer  to  the  Cryptography 
Note  in  Category  5 — Peirt  2  of  the 
Commerce  Control  List  for  information 
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on  Mass  Market  Encryption 
commodities  and  software.  Also  refer  to 
§§  742.15(b)(1)  and  748.3(b)  of  the  EAR 
for  information  on  item  classifications 
for  release  from  "EI"  controls  and  "NS" 
controls). 
***** 

(e)  Unrestricted  encryption  source 
code. 

(1)  Encryption  source  code  controlled 
under  5D002,  which  would  be 
considered  publicly  available  under 

§  734.3(b)(3)  and  which  is  not  subject  to 
an  express  agreement  for  the  payment  of 
a  licensing  fee  or  royalty  for  commercial 
production  or  sale  of  any  product 
developed  with  the  source  code,  is 
released  from  "EI"  controls  and  may  be 
exported  or  reexported  without  review 
under  License  Exception  TSU,  provided 
you  have  submitted  written  notification 
to  BXA  of  the  Internet  location  [e.g., 
URL  or  Internet  address)  or  a  copy  of  the 
soiuce  code  by  the  time  of  export. 
Submit  the  notification  to  BXA  and 
send  a  copy  to  ENC  Encryption  Request 
Coordinator  (see  §  740.17(g)(5)  for 
mailing  addresses).  Intellectual  property 
protection  (e.g.,  copyright,  patent  or 
trademark)  will  not,  by  itself,  be 
construed  as  an  express  agreement  for 
the  payment  of  a  licensing  fee  or  royalty 
for  commercial  production  or  sale  of 
any  product  developed  using  the  source 
code. 

(2)  You  may  not  knowingly  export  or 
reexport  source  code  or  products 
developed  with  this  source  code  to 
Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Sudan  or  Syria. 

(3)  Posting  of  the  source  code  on  the 
Internet  [e.g.,  FTP  or  World  Wide  Web 
site)  where  the  source  code  may  be 
downloaded  by  anyone  would  not 
establish  "knowledge"  of  a  prohibited 
export  or  reexport,  including  that 
described  in  paragraph  (e)(2)  of  this 
section.  In  addition,  such  posting  would 
not  trigger  "red  flags"  necessitating  the 
affirmative  duty  to  inquire  under  the 
"Know  Your  Customer"  guidance 
provided  in  Supplement  No.  3  to  part 
732  of  the  EAR. 

14.  Section  740.17  is  revised  to  read 
as  follows: 

§740.17    Encryption  commodities  and 
software  (ENC). 

(a)  Exports  and  reexports  of  certain 
encryption  commodities  and  software. 
As  enumerated  in  this  section,  you  may 
export  and  reexport  encryption 
commodities,  software  and  components 
(as  defined  in  part  772  EAR)  under 
License  Exception  ENC.  License 
Exception  ENC  cannot  be  used  if  the 
encryption  commodity  or  software 
provides  an  open  cryptographic 
interface  (as  defined  in  part  772),  unless 


the  export  is  to  a  subsidiary  of  a  U.S. 
company,  as  described  in  paragraph 
(a)(1)  of  this  section. 

(1)  Encryption  commodities,  software, 
and  technology  for  U.S.  subsidiaries. 
You  may  export  and  reexport  any 
encryption  item  of  any  key  length  under 
ECCNs  5A002,  5D002  and  5E002  to 
foreign  subsidiaries  of  U.S.  companies 
(as  defined  in  part  772)  without  review 
cmd  classification.  This  includes  source 
code  and  technology  for  internal 
company  use,  such  as  the  development 
of  new  products.  U.S.  firms  may  also 
transfer  under  License  Exception  ENC 
encryption  technology  (5E002)  to  their 
foreign  employees  in  the  U.S.  (except 
nationals  of  Cuba,  Iran,  Iraq,  Libya, 
North  Korea,  Sudan  or  Syria)  for 
internal  company  use,  including  the 
development  of  new  products.  All  items 
produced  or  developed  by  U.S. 
subsidiaries  with  encryption 
commodities,  software  and  technology 
exported  under  this  paragraph  are 
subject  to  the  EAR  and  require  review 
and  classification  before  any  sale  or 
retransfer  outside  of  the  U.S.  company. 

(2)  Encryption  commodities  ana 
software.  You  may  export  and  reexport 
any  encryption  commodity,  software 
and  component  after  review  and 
classification  by  BXA  under  ECCNs 
5A002  and  5D002  to  any  individual, 
commercial  firm  or  other  non- 
government end-user.  Encryption 
products  classified  imder  this  paragraph 
require  a  license  for  export  and  reexport 
to  government  end-users  (as  defined  in 
part  772).  The  former  restriction 
limiting  exports  or  reexports  to  internal 
company  proprietary  use  is  removed. 

(3)  Retail  encryption  commodities  and 
software.  You  may  export  and  reexport 
to  any  end-user  encryption 
commodities,  software  and  components 
which  have  been  reviewed  and 
classified  as  retail  imder  ECCNs  5A002 
and  5D002.  Retail  encryption 
commodities,  software  and  components 
are  products: 

(ii  Generally  available  to  the  public  by 
means  of  any  of  the  following: 

(A)  Sold  in  tangible  form  through 
retail  ouUets  independent  of  the 
manufacturer; 

(B)  Specifically  designed  for 
individual  consumer  use  and  sold  or 
transferred  through  tangible  or 
intangible  means;  or 

(C)  Sold  in  large  volume  without 
restriction  through  mail  order 
transactions,  electronic  transactions,  or 
telephone  call  transactions;  and 

(ii)  Meeting  all  of  the  following: 

(A)  The  cryptographic  functionality 
cannot  be  easily,  changed  by  the  user; 

(B)  Do  not  require  substantial  support 
for  installation  and  use; 


(C)  The  cryptographic  functionality 
has  not  been  modified  or  customized  to 
customer  specification;  and 

(D)  Are  not  network  infrastructure 
products  such  as  high  end  routers  or 
switches  designed  for  large  volume 
conununications. 

(iii)  Subject  to  the  criteria  in 
paragraphs  (a)(3)(i)  and  (ii)  of  this 
section,  retail  encryption  products 
include  (but  are  not  limited  to)  general 
purpose  operating  systems  and  their 
associated  user-interface  client  software 
or  general  pujrpose  operating  systems 
with  embedded  networking  and  server 
capabilities;  non-programmable 
encryption  chips  and  chips  that  are 
constrained  by  design  for  retail 
products;  low-end  routers,  firewalls  and 
networking  or  cable  equipment 
designed  for  small  office  or  home  use; 
programmable  database  management 
systems  and  associated  application 
servers;  low-end  servers  and 
application-specific  servers  (including 
client-server  applications,  e.g.,  Seciue 
Socket  Layer  (SSL)-based  applications) 
that  interface  directly  with  the  user;  and 
encryption  products  distributed  without 
charge  or  through  bee  or  anonymous 
downloads. 

(iv)  Encryption  products  and  network- 
based  applications  which  provide 
functionality  equivalent  to  other 
encryption  products  classified  as  retail 
will  be  considered  retail. 

(v)  Encryption  products  exported  or 
reexported  under  paragraph  (a)(3)  of  this 
section  can  be  used  to  provide  services 
to  any  entity. 

(vi)  Finance-specific  encryption 
commodities  and  software  of  any  key 
length  restricted  by  design  [e.g.,  highly 
field-formatted  with  validation 
procedures  and  not  easily  diverted  to 
other  end-uses)  and  used  to  secure 
financial  communications  such  as 
electronic  commerce  will  be  considered 
retail  encryption  products. 

(vii)  56-bit  products  with  key 
exchange  mechanisms  greater  than  512 
bits  and  up  to  and  including  1024  bits, 
or  equivalent  products  not  classified  as 
mass  market,  will  be  considered  retail. 

(4)  Internet  and  Telecommunications 
service  providers.  Certain  restrictions 
apply  to  Internet  and 
telecommunications  service  providers. 
Any  Internet  or  telecommunications 
service  provider  can  obtain  retail 
products  under  License  Exception  ENC 
and  use  them  to  provide  any  service  to 
any  entity.  Internet  and 
telecommunications  service  providers 
can  obtain  and  use  any  encryption 
product  for  their  internal  use  and  to 
provide  any  service  under  License 
Exception  ENC.  However,  a  license  is 
required  for  the  use  of  any  product  not 
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classified  as  reti  lil  to  provide  services 
specific  to  gove:  nnjent  end-users,  e.g., 
WAN,  LAN,  VP  ^,  voice  and  dedicated- 
link  services:  ap  plication  specific  and  e- 
commerce  servi  :es  and  PKI  encr>'ption 
services  specific  ally  for  government 
end-users  only. 

(5)  Commerci  j}  encryption  source 
code  and  genen  1  purpose  toolkits.  You 
may  export  and  reexport  encryption 
source  code  not  released  under 
§  740.13(e)  or  ge  neral  purpose  toolkits 
(application  specific  toolkits  are  covered 
under  compone  its,  as  defined  in  part 
772),  subject  to  he  following 
provisions: 

(i)  Encryption  source  code,  which 
would  be  consic  ered  publicly  available 
under  §  734. 3(b  (3)  of  the  EAR  and 
which  is  subjecl  to  an  express 
agreement  for  tl:  e  payment  of  a  licensing 
fee  or  royalty  fo:  commercial  production 
or  sale  of  any  pr  3duct  developed  using 
the  source  code,  can  be  exported  or 
reexported  usin  ;  License  Exception 
ENC  to  any  end  user  without  review 
and  classification,  provided  you  have 
submitted  to  BX  A.  by  the  time  of  export, 
WTitten  notifical  ion  of  the  Internet 
location  [e.g.  UJ  L  or  Internet  address)  or 
a  copy  of  the  soi  irce  code.  You  may  not 
knowingly  expo  rt  or  reexport  soiu-ce 
code  or  product ;  developed  with  this 
source  code  to  C  uba,  Iran,  Iraq.  Libya, 
North  Korea,  Su  dan  or  Syria.  Posting  of 
the  source  code  3n  the  Internet  (e.g., 
FTP  or  World  V\  ide  Web  site)  where  the 
source  code  ma;  be  downloaded  by 
anyone  would  not  establish 
"knowledge"  of  a  prohibited  export  or 
reexport.  In  add  tion,  such  posting 
would  not  trigger  "red  flags" 
necessitating  th(  affirmative  duty  to 
inquire  under  ti  e  "Know  Your 
Customer"  guid  ince  provided  in 
Supplement  No  3  to  part  732  of  the 
EAR. 

(ii)  Encryptioi  i  source  code  which 
would  neither  b ;  considered  publicly 
available  nor  in(  ludes  source  code  that 
when  compiled  provides  an  open 
cryptographic  ir  terface  (see  §  740.17(0), 
may  be  exportec  or  reexported  using 
License  Excepti  »n  ENC  to  any  non- 
government encl-user  after  review  and 
classification  by  BXA. 

(iii)  General  p  arpose  encryption 
toolkits  may  be  sxported  or  reexported 
after  review  anc  classification  by  BXA 
under  License  E  icception  ENC  to  any 
non-governmen  end-user. 

(iv)  Any  forei]  n  product  developed 
for  commercial   ale  using  encryption 
source  code  or  g  Bneral  purpose  toolkits 
exported  under  Daragraph  (a)(5)  of  this 
section  is  subjec  t  to  reporting 
requirements  ur  der  paragraph  {g)(3)  of 
this  section.  For  sign  products 
developed  by  bi  ndling  or  compiling  of 


source  code  are  not  subject  to  this 
reporting  requirement. 

(b)  Ineligible  destinations.  No 
encryption  item(s)  may  be  exported  or 
reexported  under  this  license  exception 
to  Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Sudan  or  Syria. 

(c)  Transfers.  Transfers  of  encryption 
items  listed  in  paragraph  (a)  of  this 
section  to  government  end-users  or  end- 
uses  within  the  same  country  are 
prohibited  unless  otherwise  authorized 
by  license  or  license  exception. 

(d)  Exports  and  reexports  of  foreign 
products  incorporating  U.S.  encryption 
source  code,  components  or  general 
purpose  encryption  toolkits.  Foreign 
products  developed  with  or 
incorporating  U.S. -origin  encryption 
source  code,  components  or  toolkits 
remain  subject  to  the  EAR,  but  do  not 
require  review  and  classification  by 
BXA  and  can  be  exported  or  reexported 
without  further  authorization. 

(e)  Eligibility  for  License  Exception 
ENC.  (1)  Review  and  classification.  You 
may  initiate  review  and  classification  of 
your  encryption  commodities  and 
software  as  required  by  paragraph  (a)  of 
this  section  by  submitting  a 
classification  request  in  accordance 
with  the  provisions  of  §  748.3(b)  and 
Supplement  6  to  part  742  of  the  EAR. 
Indicate  "License  Exception  ENC"  in 
Block  9:  Special  purpose,  on  form  BXA- 
748P.  Submit  the  original  request  to 
BXA  in  accordance  with  §  748.3  of  the 
EAR  and  send  a  copy  of  the  request  to 
ENC  Encryption  Request  Coordinator 
(see  paragraph  (g)(5)  of  this  section  for 
mailing  addresses).  Thirty  days  after 
receipt  of  a  complete  classification 
request  by  BXA,  unless  otherwise 
notified  by  BXA,  exporters  may  export 
and  reexport  to  any  non-government 
end-user  any  encryption  product 
eligible  under  paragraphs  (a)(2),  (a)(4) 
and  (a)(5)  of  this  section.  No  exports  to 
government  end-users  are  allowed 
under  this  provision,  and  BXA  reserves 
the  right  to  suspend  eligibility  to  export 
while  a  classification  is  pending. 

(2)  Grandfathering.  Finance-specific 
and  56-bit  products  previously  reviewed 
and  classified  by  BXA  can  be  exported 
or  reexported  to  any  end-user  without 
further  review.  Other  encryption 
commodities,  software  or  components 
previously  approved  for  export  can  be 
exported  and  reexported  without  further 
review  to  any  non-govermnent  end-user 
under  the  provisions  of  §  740.1 7  (a). 
This  includes  products  approved  under 
a  license,  an  Encryption  Licensing 
Arrangement,  or  previously  classified  as 
eligible  to  use  License  Exception  ENC 
(except  for  those  products  which  were 
only  authorized  for  export  to  U.S. 
subsidiaries).  Exports  to  government 


end-users  require  a  license  unless  BXA 
has  classified  the  product  as  a  "retail" 
product  under  paragraph  (a)(3)  of  this 
section. 

(3)  Key  Length  Increases.  Exporters 
can  increase  the  key  lengths  of 
previously  classified  products  and 
continue  to  export  without  another 
review.  No  other  change  in  the 
cr\'ptographic  functionality  is  allowed. 

(i)  Any  product  previously  classified 
as  5A002  or  5D002  can,  with  any 
upgrade  to  the  key  length  used  for 
confidentiality  or  key  exchcmge 
algorithms,  be  exported  or  reexported 
under  provisions  of  License  Exception 
ENC  to  any  non-government  end-user 
without  an  additional  review.  Another 
classification  is  necessary  to  determine 
eligibility  as  a  "retail"  product  imder 
paragraph  (a)(3)  of  this  section. 

(ii)  Exporters  must  certify  to  BXA  in 
a  letter  from  a  corporate  official  that  the 
only  change  to  the  encryption  product 
is  the  key  length  for  confidentiality  or 
key  exchange  algorithms  and  there  is  no 
other  change  in  cryptographic 
functionality.  Certifications  must 
include  the  original  authorization 
number  issued  by  BXA  and  the  date  of 
issuance.  BXA  must  receive  this 
certification  prior  to  any  export  of  an 
upgraded  product.  The  certification 
should  be  sent  to  BXA,  with  a  copy  sent 
to  the  ENC  Encryption  Request 
Coordinator  (see  paragraph  (g)(5)  of  this 
section  for  mailing  addresses). 

(f)  Open  cryptographic  interfaces. 
License  Exception  ENC  shall  not  apply 
to  exports  or  reexports  of  encryption 
commodities,  software  and  components 
(unless  exported  to  a  subsidiary  of  a 
U.S.  company  under  paragraph  (a)(1)  of 
this  section),  if  the  encryption  product 
provides  an  open  cryptographic 
interface  (as  defined  in  part  772).  This 
does  not  apply  to  source  code  that 
would  be  considered  publicly  available 
under  §  734.3(b)(3). 

(g)  Reporting  requirements.  (1)  No 
reporting  is  required  for  exports  of: 

(i)  Any  encryption  to  U.S. 
subsidiaries; 

(ii)  Finance-specific  products; 

(iii)  Encryption  commodities  or 
software  with  a  symmetric  key  length 
not  exceeding  64  bits  or  otherwise 
classified  as  qualifying  for  mass  market 
treatment; 

(iv)  Retail  products  exported  to 
individual  consumers; 

(v)  Any  export  made  via  free  or 
anonymous  download;  and 

(vi)  Any  export  made  from  or  to  a  U.S. 
bank,  financial  institution  or  their 
subsidiaries,  affiliates,  customers  or 
contractors  for  banking  or  financial 
operations. 
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(2)  Exporters  must  provide  all 
available  information  as  follows: 

(i)  For  items  exported  to  a  distributor 
or  other  reseller,  the  name  and  address 
of  the  distributor  or  reseller  and  the 
quantity  exported  and,  if  collected  in 
the  normal  course  of  business,  the  end- 
user's  name  and  address; 

(ii)  For  items  exported  through  direct 
sale,  the  name  and  address  of  the 
recipient  and  the  quantity  exported 
(except  for  retail  products  if  the  end- 
user  is  an  individual  consumer);  and 

(3)  For  direct  sales  or  transfers  of 
encryption  components,  commercial 
source  code  described  under 

§  740.17(a)(5)  or  general  purpose 
encryption  toolkits  to  foreign 
manufacturers,  you  must  submit  the 
names  and  addresses  of  the 
manufacturers  using  such  encryption 
components,  commercial  soiu'ce  code  or 
general  purpose  encryption  toolkits  and 
a  non-proprietary  technical  description 
of  the  products  for  which  the 
component,  source  code  or  toolkit  are 
being  used  (e.g.,  brochures,  other 
documentation,  descriptions  or  other 
identifiers  of  the  final  foreign  product; 
the  algorithm  and  key  lengths  used; 
general  programming  interfaces  to  the 
product,  if  known;  any  standards  or 
protocols  that  the  foreign  product 
adheres  to;  and  source  code,  if 
available). 

(4)  Exporters  of  encr\'ption 
commodities,  software  and  components 
which  were  previously  classified  under 
License  Exception  ENC,  or  which  have 
been  licensed  for  export  under  an 
Encryption  Licensing  Arrangement, 
must  comply  with  the  reporting 
requirements  of  this  section. 

(5)  Beginning  January  14,  2000,  you 
must  submit  reports  required  under  this 
section  semi-annually  to  BXA,  unless 
otherwise  provided  in  this  paragraph. 
For  exports  occurring  between  January'  1 
^and  June  30,  a  report  is  due  no  later 
than  August  1.  For  exports  occurring 
between  July  1  and  December  3 1 ,  a 
report  is  due  no  later  than  February  1 . 
For  exports  and  reexports  to  Internet 
and  telecommunications  service 
providers  of  network  infrastructure 
products  [e.g.,  high-end  routers  or 
switches  designed  for  large  volume 
communications),  reports  are  due  by  the 
time  of  export.  Reports  must  include  the 
classification  or  other  authorization 
number.  These  reports  must  be  provided 
in  electronic  form  to  BXA;  suggested  file 
formats  for  electronic  submission 
include  spreadsheets,  tabular  text  or 
structured  text.  Exporters  may  request 
other  reporting  arrangements  with  BXA 
to  better  reflect  their  business  models. 
Reports  should  be  sent  electronically  to 
crypt@bxa.doc.gov,  or  disks  and  CDs 


can  be  mailed  to  the  following 
addresses: 

(i)  Department  of  Commerce,  Bm^au 
of  Export  Administration,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  14th  Street  and  Pennsylvania 
Ave.,  N.W.,  Room  2705,  Washington, 
DC  20230,  Attn:  Encryption  Reports. 

(ii)  A  copy  of  the  report  should  be 
sent  to:  Attn:  ENC  Encryption  Request 
Coordinator.  9800  Savage  Road,  Suite 
6131,  Ft.  Meade,  MD  20755-6000. 

(h)  Distributors  and  resellers.  U.S.  or 
foreign  distributors,  resellers  or  other 
entities  who  are  not  original 
manufacturers  of  encrj'ption 
commodities  and  software  are  permitted 
to  use  License  Exception  ENC  only  in 
instances  where  the  export  or  reexport 
meets  the  applicable  terms  and 
conditions  of  §  740.17. 

PART  742— {AMENDED] 

15.  Section  742.15  is  revised  to  read 
as  follows: 

§742.15    Encryption  items. 

Encryption  items  can  be  used  to 
maintain  the  secrecy  of  information,  and 
thereby  may  be  used  by  persons  abroad 
to  harm  national  security,  foreign  policy 
and  law  enforcement  interests.  The  U.S. 
has  a  critical  interest  in  ensuring  that 
important  and  sensitive  information  of 
the  public  and  private  sector  is 
protected.  Consistent  with  our 
international  obligations  as  a  member  of 
the  Wassenaar  Arrangement,  the  U.S. 
has  a  responsibility  to  maintain  control 
over  the  export  of  encryption  items.  As 
the  President  indicated  in  Executive 
Order  13026  and  in  his  Memorandum  of 
November  15,  1996,  export  of 
encryption  software,  like  export  of 
encryption  hardware,  is  controlled 
because  of  this  functional  capacity  to 
encrypt  information  on  a  computer 
system,  and  not  because  of  any 
mformational  or  theoretical  value  that 
such  software  may  reflect,  contain,  or 
represent,  or  that  its  export  may  convey 
to  others  abroad.  For  this  reason,  export 
controls  on  encrj'ption  software  are 
distinguished  from  controls  on  other 
software  regulated  under  the  EAR. 

(a)  License  requirements.  Licenses  are 
required  for  exports  and  reexports  to  all 
destinations,  except  Canada,  for  items 
controlled  under  ECCNs  having  an  "EI" 
(for  "encryption  items")  under  the 
"ControUs)"  paragraph.  Such  items 
include:  encryption  commodities 
controlled  under  ECCN  5A002; 
encryption  software  controlled  under 
ECCN  5D002;  and  encryption 
technology  controlled  under  ECCN 
5E002.  Refer  to  part  772  of  the  EAR  for 
the  definition  of  "encryption  items". 


(b)  Licensing  policy.  The  following 
licensing  policies  apply  to  items 
identified  in  paragraph  (a)  of  this 
section.  Except  as  otherwise  noted, 
applications  will  be  reviewed  on  a  case- 
by-case  basis  by  BXA,  in  conjunction 
with  other  agencies,  to  determine 
whether  the  export  or  reexport  is 
consistent  with  U.S.  national  seciurity 
and  foreign  policy  interests.  For 
subsequent  bundling  and  updates  of 
these  items  see  paragraph  (n)  of  §  770.2 
of  the  EAR. 

(1)  Encryption  commodities,  software 
and  technology  under  ECCNs  5A992, 
5D992  and  5E992.  Certain  encryption 
commodities,  software  and  technology 
may,  after  classification  by  BXA  as 
ECCNs  5A992,  5D992  or  5E992,  be 
released  from  "EI"  or  "NS"  controls. 
Items  controlled  under  these  ECCNs  are 
eligible  for  export  and  reexport  to  all 
destinations  except  Cuba,  Iran,  Iraq, 
Libya,  North  Korea,  Sudan  or  Syria. 
Refer  to  §  748.3(b)(3)  of  the  EAR  for 
additional  information  regarding 
classification  requests.  The  following 
encryption  items  may  be  eligible  for 
such  U-eatment: 

(i)  56-bit  encryption  commodities, 
softtvare  and  technology.  Encryption 
commodities,  software  and  technology 
up  to  and  including  56-bits  with  an 
asymmetric  key  exchange  algorithm  not 
exceeding  512  bits  may  be  classified 
imder  ECCNs  5A992,  5D992  or  5E992. 

(ii)  Key  management  products. 
Products  which  only  provide  key 
management  with  asymmetric  key 
exchange  algorithms  not  exceeding  512 
bits  may  be  eligible  for  classification 
under  ECCNs  5A992  or  5D992. 

(iii)  64-bit  mass  market  encryption 
commodities  and  software.  (A)  Mass 
market  encryption  commodities  and 
software  with  key  lengths  not  exceeding 
64-bit  for  the  symmetric  algorithm  may 
be  eligible  for  classification  by  BXA 
under  ECCNs  5A992  or  5D992. 

Refer  to  the  Cryptography  Note  (Note 
3)  to  part  2  of  Category  5  of  the  CCL  for 
a  definition  of  mass  market  encryption 
commodities  and  software.  Key 
exchange  mechanisms,  proprietary  key 
exchange  mechanisms,  or  company 
proprietary  commodities  and  software 
implementations  may  also  be  eligible  for 
this  treatment.  Refer  to  Supplement  No. 
6  to  part  742  and  §  748.3(b)(3)  of  the 
EAR  for  additional  information. 

(B)  Mass  market  encr>'ption 
commodities  and  software  (e.g..  40  and 
56-bit  DES  or  equivalent)  previously 
eligible  for  License  Exception  TSU  (or 
for  hardware.  ENC)  may  increase  key 
lengths  for  the  confidentiality  algorithm 
up  to  64  bits  and  still  be  exported  as  a 
mass  market  product  without  an 
additional  review.  Exporters  must 
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Licenses  are  required  for  exports  of 
encryption  items  to  governments,  or 
Internet  and  telecommunications 
service  providers  for  the  provision  of 
services  specific  to  governments,  and 
may  be  favorably  considered  for  civil 
uses,  e.g.,  social  or  financial  services  to 
the  public;  civil  justice;  social 
insiu-ance,  pensions  and  retirement; 
taxes  and  communications  between 
governments  and  their  citizens. 

16.  Supplement  No.  6  to  Part  742  is 
revised  to  read  as  follows: 

Supplement  No.  6  to  Part  742 — 
Guidelines  for  Submitting  a 
Classification  Request  for  Encryption 
Items 

Classification  requests  for  encryption 
items  must  be  submitted  on  Form  BXA- 
748P,  in  accordance  with  §  748.3  of  the 
EAR.  Insert  in  Block  9:  Special  Purpose 
of  the  Form  BXA-748P.  the  phrase 
"License  Exception  ENC"  or  "NLR", 
based  on  your  classification  request. 
Failure  to  insert  this  phrase  will  delay 
processing.  In  addition,  the  Bureau  of 
Export  Administration  recommends  that 
such  requests  be  delivered  via  courier 
service  to:  Bureau  of  Export 
Administration,  Office  of  Exporter 
Services,  Room  2705,  14th  Street  and 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20230.  In  addition,  you  must  send 
a  copy  of  the  request  and  all  supporting 
documents  to:  Attn:  ENC  Encryption 
Request  Coordinator,  9800  Savage  Road. 
Suite  6131.  Fort  Meade.  MD  20755- 
6000. 

(a)  Requests  for  encryption  items  will 
be  processed  in  thirty  (30)  days  from 
receipt  of  a  properly  completed  request. 

(b)  To  submit  a  classification  request 
for  a  technical  review  of  commodities 
and  software,  ensure  that  the 
information  provided  includes 
brochures  or  other  documentation  or 
specifications  (to  include  applicable 
cryptographic  source  code)  related  to 
the  technology,  commodity  or  software, 
as  well  as  any  additional  information 
which  you  believe  would  assist  the 
review  process.  You  must  provide  the 
following  information  in  a  cover  letter 
to  the  classification  request; 

(1)  Clearly  state  at  the  top  of  the  page 
either  "ENC"  or  "NLR"— "30  Day 
Technical  Review  Requested;" 

(2)  State  that  you  have  reviewed  and 
determined  that  the  commodity  or 
software  subject  to  the  classification 
request  meets  the  criteria  of  this 
Supplement; 

(3)  State  the  name  of  the  commodity 
or  software  product  being  submitted  for 
review; 

(4)  State  how  the  commodity  or 
software  has  been  written  to  preclude 
user  modification  of  the  encryption 


algorithm,  key  management  mechanism, 
and  key  space; 

(5)  State  that  a  duplicate  copy  has 
been  sent  to  the  ENC  Encryption 
Request  Coordinator; 

(6)  Provide  the  following  information 
for  the  commodity  or  software  product: 

(i)  Description  of  all  encryption 
algorithms  and  key  lengths,  e.g.  source 
code,  and  how  the  algorithms  are  used. 
If  any  combination  of  different  ' 

algorithms  are  used  in  the  same 
product,  also  state  how  each  is  applied 
to  the  data. 

(ii)  Pre-processing  information  of 
plaintext  data  before  encryption  (e.g. 
compression  of  the  data). 

(iii)  Post-processing  information  of 
cipher  text  data  after  encryption  (e.g. 
packetization  of  the  encrypted  data). 

(iv)  For  classification  requests 
regarding  object  code  or  Java  byte  code, 
describe  what  techniques  (including 
obfuscation.  private  access  modifiers, 
final  classes)  are  used  to  protect  against 
decompilation  and  misuse. 

(v)  For  classification  requests 
regarding  components: 

(A)  Reference  the  application  for  the 
components  if  known; 

(B)  State  if  there  is  a  general 
programming  interface  to  the 
component; 

(C)  State  whether  the  component  is 
constrained  by  function; 

(D)  List  any  standards  and  protocols 
that  the  component  adheres  to; 

(E)  Include  a  complete  description  of 
all  functionalities  and  their 
accessibility;  and 

(F)  Encryption  components  need  to  be 
clearly  identified  to  include  the  name  of 
the  manufacturer,  component  model 
number,  or  other  identifier. 

(vi)  For  classification  requests 
regarding  source  code: 

(A)  If  applicable,  reference  the 
executable  product  that  has  already 
received  a  technical  review; 

(B)  Include  whether  the  source  code 
has  been  modified  and,  if  modified, 
provide  the  technical  details  on  how  the 
source  code  was  modified; 

(C)  Include  a  copy  of  the  sections  of 
the  source  code  that  contain  the 
encryption  algorithm,  key  management 
routines,  and  their  related  calls. 

PART  770— [AMENDED] 

17.  Section  770.2  is  amended  by 
adding  new  paragraph  (n)  to  read  as 
follows: 

§  770.2    Item  interpretations. 

***** 

(n)  Interpretation  14:  Encryption 
commodity  and  software  reviews. 
Classification  of  encryption 
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commodities  or  software  is  required  to 
determine  eligibility  for  all  licensing 
mechanisms  except  source  code  (see 
§§  740.13(e)  and  740.1 7(a)(5)(i)  of  the 
EAR)  and  exports  to  subsidiaries  of  U.S. 
firms  (see  §  740.17(a)(1)).  Note  that 
subsequent  bundling,  patches,  upgrades 
or  releases,  including  name  changes, 
may  be  exported  or  reexported  under 
the  applicable  provisions  of  the  EAR 
without  further  technical  review  as  long 
as  the  functional  encryption  capacity  of 
the  originally  reviewed  encryption 
product  has  not  been  modified  or 
enhanced.  This  does  not  extend  to 
products  controlled  under  a  different 
category  on  the  CCL. 

18.  Part  772  is  amended  by  removing 
the  definitions  for  "Health/medical  end- 
user"  and  "On-line  merchant"  and 
adding  definitions  for  "asymmetric 
algorithm",  "encryption  component", 
"government  end-user",  "open 
cryptographic  interface",  and 
"symmetric  algorithm"  in  alphabetical 
order,  to  read  as  follows: 

PART  772— DEFINITIONS  OF  TERMS 


"Asymmetric  algorithm".  (Cat  5,  Part 
II)  A  cryptographic  algorithm  using 
different,  mathematically-related  keys 
for  encryption  and  decryption.  A 
common  use  of  "asymmetric 
algorithms"  is  key  management. 
***** 

"Encryption  component".  Any 
encryption  commodity  or  software 
(except  source  code),  including 
encryption  chips,  integrated  circuits, 
application  specific  encryption  toolkits, 
or  executable  or  linkable  modules  that 
alone  are  incapable  of  performing 
complete  cryptographic  functions,  and 
is  designed  or  intended  for  use  in  or  the 
production  of  another  encryption  item. 
***** 

Government  end-user  (as  applied  to 
encryption  items).  A  government  end- 
user  is  any  foreign  central,  regional  or 
local  government  department,  agency, 
or  otlier  entity  performing  governmental 
functions;  including  governmental 
research  institutions,  governmental 
corporations  or  their  separate  business 
units  (as  defined  in  part  772  of  the  EAR) 
which  are  engaged  in  the  manufacture 
or  distribution  of  items  or  services 
controlled  on  the  Wassenaar  Munitions 
List,  and  international  governmental 
organizations.  This  term  does  not 
include:  utilities  (including 
telecommunications  companies  and 
Internet  service  providers);  banks  and 
financial  institutions;  transportation; 
broadcast  or  entertainment;  educational 
organizations;  civil  health  and  medical 
organizations;  retail  or  wholesale  firms; 


and  manufacturing  or  industrial  entities 
not  engaged  in  the  manufacture  or 
distribution  of  items  or  services 
controlled  on  the  Wassenaar  Mimitions 
List. 

V 

***** 

"Open  cryptographic  interface".  A 
mechanism  which  is  designed  to  allow 
a  customer  or  other  party  to  insert 
cryptographic  functionality  without  the 
intervention,  help  or  assistance  of  the 
manufacturer  or  its  agents,  e.g., 
manufacturer's  signing  of  cryptographic 
code  or  proprietary  interfaces.  If  the 
cryptographic  interface  implements  a 
fixed  set  of  cryptographic  algorithms, 
key  lengths  or  key  exchange 
management  systems,  that  cannot  be 
changed,  it  will  not  be  considered  an 
"open"  cryptographic  interface.  All 
general  application  programming 
interfaces  [e.g.,  those  that  accept  either 
a  cryptographic  or  non-cryptographic    • 
interface  but  do  not  themselves 
maintain  any  cryptographic 
functionality)  will  not  be  considered 
"open"  cryptographic  interfaces. 
***** 

"Symmetric  algorithm".  (Cat  5,  Part  II) 
A  cryptographic  algorithm  using  an 
identical  key  for  both  encryption  and 
decryption.  A  common  use  of 
"symmetric  algorithms"  is 
confidentialitv  of  data. 


PART  774— [AMENDED] 

Supplement  No.  1  to  Part  774 
[Amended] 

19.  Supplement  No.  1  to  Part  774, 
Category  5 — Telecommunications  and 
Information  Security,  is  amended: 

a.  Bv  revising,  immediately  following 
EAR  99,  the  heading  for  "Part  2— 
information  Security,' "  removing  the 
Note,  and  inserting  in  its  place  three 
new  Notes; 

b.  By  revising  the  heading  and  the 
"List  of  Items  Controlled"  for  ECCN 
5A002;  and 

c.  By  revising  the  Licensing 
Requirements  section  of  ECCN  5D002  to 
read  as  follows: 

Category  15 — Teleconununications  and 
"Information  Security" 


//.  "Information  Security" 

Note  1:  The  control  status  of  "information 
security"  equipment,  ■"software",  systems, 
application  specific  "electronic  assemblies", 
modules,  integrated  circuits,  components,  or 
functions  is  determined  in  Category  5.  Part  2 
even  if  they  are  components  or  "electronic 
assemblies"  of  other  equipment. 

Note  2:  Category'  5.  Part  2  encryption 
products,  when  accompanying  their  user  for 


the  user's  personal  use,  are  eligible  for 
License  Exceptions  TMP  or  BAG. 

Note  3:  Cryptography  Note:  ECCNs  5A002 
and  5D002  do  not  control  items  that  meet  all 
of  the  following: 

a.  Generally  available  to  the  public  by 
being  sold,  without  restriction,  firora  stock  at 
retail  selling  points  by  means  of  any  of  the 
following: 

1.  Over-the-counter  transactions; 

2.  Mail  order  transactions: 

3.  Electronic  transactions:  or 

4.  Telephone  call  transactions; 

b.  The  cryptographic  functionality  cannot 
be  easily  changed  by  the  user; 

c.  Designed  for  installation  by  the  user 
without  further  substantial  support  by  the 
supplier; 

d.  Does  not  contain  a  "symmetric 
algorithm"  employing  a  key  length  exceeding 
64-bits;  and 

e.  When  necessary',  details  of  the  items  are 
accessible  and  will  be  provided,  upon 
request,  to  the  appropriate  authority  in  the 
exporter's  country  in  order  to  ascertain 
compliance  with  conditions  described  in 
paragraphs  (a)  through  (d)  of  this  note.  See 

§  742.15(b)(1)  of  the  EAR. 


5A002    Systems,  equipment,  application 
specific  "electronic  assemblies  ".  modules 
and  integrated  circuits  for  'information 
security",  and  other  specially  designed 
components  therefor. 


List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  See  also  5A992. 
This  entry  does  not  control:  (a) 
'Personalized  smart  cards"  where  the 
cryptographic  capability  is  restricted  for 
use  in  equipment  or  systems  excluded 
from  control  paragraphs  (b)  through  (f) 
of  this  note.  Note  that  if  a  "personalized 
smart  card"  has  multiple  functions,  the 
control  status  of  each  function  is 
assessed  individually;  (b)  receiving 
equipment  for  radio  broadcast,  pay 
television  or  similar  restricted  audience 
television  of  the  consumer  type,  without 
digital  encryption  except  that 
exclusively  used  for  sending  the  billing 
or  program-related  information  back  to 
the  broadcast  providers;  (c)  portable  or 
mobile  radiotelephones  for  civil  use 
(e.g.,  for  use  with  commercial  civil 
cellular  radio  commimications  systems) 
that  are  not  capable  of  end-to-end 
encryption;  (d)  equipment  where  the 
cr/ptographic  capability  is  not  user- 
accessible  and  which  is  specially 
designed  and  limited  to  allow  any  of  the 
following:  (1)  Execution  of  copy- 
protected "software";  (2)  access  to  any 
of  the  following:  (a)  Copy-protected 
read-only  media;  or(b)  information 
stored  in  encr\'pted  form  on  media  [e.g.. 
in  connection  with  the  protection  of 
intellectual  property  rights)  where  the 
media  is  offered  for  sale  in  identical  sets 
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Ic  ;i 
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a.l. a.  A  "symmetric  algorithm" 
employing  a  key  length  in  excess  of  56- 
bits;  or 

a.l.b.  An  "asymmetric  algorithm" 
where  the  security  of  the  algorithm  is 
based  on  any  of  the  following: 

a.l.b.l.  Factorization  of  integers  in 
excess  of  512  bits  {e.g.,  RSA); 

a.l.b. 2.  Computation  of  discrete 
logarithms  in  a  multiplicative  group  of 
a  finite  field  of  size  greater  than  512  bits 
(e.g.,  Diffie-Hellman  over  Z/pZ);  or 

a.l.b. 3.  Discrete  logarithms  in  a  group 
other  than  mentioned  in  5A002a.l.b.2  in 
excess  of  112  bits  (e.g.,  Diffie-Hellman 
over  an  elliptic  curve); 

a.  2.  Designed  or  modified  to  perform 
crypto  analytic  functions; 

a. 3.  [Reserved] 

a.4.  Specially  designed  or  modified  to 
reduce  the  compromising  emanations  of 
information-bearing  signals  beyond 
what  is  necessary  for  the  health,  safety 
or  electromagnetic  interference 
standards; 

a.  5.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum" 
or  the  hopping  code  for  "frequency 
agility"  systems; 

a.6.  Designed  or  modified  to  provide 
certified  or  certifiable  "multilevel 
security"  or  user  isolation  at  a  level 
exceeding  Class  B2  of  the  Trusted 
Computer  System  Evaluation  Criteria 
(TCSEC)  or  equivalent; 

a. 7.  Communications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 


5D002    Information  Security— "Software". 

License  Requirements 
Reason  for  Control:  NS,  AT,  EI. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry 

AT  applies  to  entire  entry  

NS  Column  1 
AT  Column  1 

EI  applies  to  encryption  items 
transferred  from  the  U.S.  Munitions  List 


to  the  Commerce  Control  List  consistent 
with  E.O.  13026  of  November  15,  1996 
(61  FR  58767}  and  pursuant  to  the 
Presidential  Memorandum  of  that  date. 
Refer  to  §  742.15  of  the  EAR. 

Note:  Encryption  software  is  controlled 
because  of  its  functional  capacity,  and  not 
because  of  any  informational  value  of  such 
software;  such  software  is  not  accorded  the 
same  treatment  under  the  EAR  as  other 
"software";  and  for  export  licensing 
purposes,  encryption  software  is  treated 
under  the  EAR  in  the  same  manner  as  a 
commodity  included  in  ECCN  5A002. 

Note:  Encryption  software  controlled  for 
"EI"  reasons  under  this  entry  remains  subject 
to  the  EAR  even  when  made  publicly 
available  in  accordance  with  part  734  of  the 
EAR.  See  §§  740.13(e)  and  740.17(5)(i)  of  the 
EAR  for  information  on  releasing  certain 
source  code  which  may  be  considered 
publicly  available  from  "EI"  controls. 

Note:  After  a  technical  review,  56-bit  items, 
key  management  products  not  exceeding  512 
bits  and  mass  market  encryption 
commodities  and  software  eligible  for  the 
Cryptography  Note  (see  §742. 15(b)(1)  of  the 
EAR)  may  be  released  from  "EI"  and  "NS" 
controls. 

License  Exceptions:  *   *   * 

***** 

20.  Supplement  No.  2  to  part  774 
(General  Technology  and  Software 
Notes)  is  amended  by  revising  the  Note 
at  the  end  of  the  Supplement  to  read  as 
follows: 

Supplement  No.  2  to  Part  774 — General 
Technology  and  Software  Notes 

***** 

Note:  The  General  Software  Note  does  not 
apply  to  "software"  controlled  by  Category  5, 
Part  2  ("Information  Security").  For 
"software"  controlled  by  Category  5,  Part  2, 
see  Supplement  No.  1  to  Part  774,  Category 
5,  Part  2.  Note  3 — Cryptography  Note. 

Dated:  January  11,  2000. 
R.  Roger  Majak, 
Assistant  Secretary  for  Export 
Administration. 
[FR  Doc.  00-983  Filed  1-12-00;  9:04  am] 
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Administrator  for  Govemmentwide 
Policy  and  to  the  Director  of  the 
Committee  Management  Secretariat. 

Why  Is  the  Rule  Being  Revised? 

GSA's  regulations  implementing  the 
Act  are  being  revised  for  the  following 
reasons: 

Ten  years  have  elapsed  since  the 
regulation  was  last  updated.  Revisions 
are  needed  due  to  legislative  changes, 
shifts  in  Federal  policy,  and  decisions 
issued  by  the  Supreme  Court  and  other 
Federal  Courts. 

Growing  reliance  on  public 
involvement  in  Federal  decisionmaking 
has  surfaced  the  need  to  differentiate 
advisory  committees  covered  by  FACA 
from  alternate,  but  related  sources  of 
advice  and  recommendations.  There  is 
also  a  need  to  promote  Govemmentwide 
consistency  in  applying  the  Act  within 
a  variety  of  decisionmaking  and  public 
outreach  situations. 

GSA  has  determined  that  there  is  a 
need  to  simplify  the  way  it  works  with 
Federal  agencies  to  implement  the  Act. 
Consequently,  the  rule  is  being  revised, 
in  part,  to  emphasize  GSA's  customer 
focus. 

How  Did  GSA  Determine  What  Changes 
to  Make? 

The  Conunittee  Management 
Secretariat  conducted  an  internal 
management  review  of  the  current 
regulation  that  resulted  in  a  list  of 
recommended  changes  and  a  plan  for 
revising  the  mle.  Then,  following  the 
plan,  the  Secretariat: 

Published  an  Advance  Notice  of 
Proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  with  a  request  for 
comments  (62  FR  31550,  June  10, 1997). 

Conducted  outreach  to  end-users  of 
the  regulation,  including  notification  of 
4.000  Federal  and  state  officials 
nationwide  of  its  plan  to  issue  a  new 
rule.  Stakeholders  contacted  were  asked 
at  the  beginning  to  provide  input  into 
the  rulemaking  process.  The  Secretariat 
also  invited  them  to  provide  any 
information  (such  as  case  studies,  best 
practices,  or  articles)  that  would  be 
useful  in  developing  a  comprehensive 
regulation. 

Requested  comments  from  the 
Interagency  Committee  on  Federal 
Advisory  Committee  Management. 

Established  a  Core  Regulatory 
Revision  Team  of  Secretariat  staff  and 
FACA  experts  from  the  Departments  of 
Agriculture,  Defense,  the  Interior, 
Justice,  and  Transportation;  the 
Environmental  Protection  Agency;  and 
the  National  Science  Foundation  to 
analyze  issues  and  recommendations 
resulting  from  the  comments  and 
feedback  from  other  outreach  efforts. 


What  Significant  Revisions  Are  Being 
Made? 

The  proposed  rule  includes  the 
following  significant  revisions: 

The  definition  of  an  advisory 
committee  that  is  "utilized"  subject  to 
FACA  has  been  updated  to  reflect 
judicial  opinions  issued  since  the  mle 
was  last  revised.  This  revision 
emphasizes  the  degree  to  which  the 
Executive  Branch  exercises  "actual 
management  and  control"  over  a  group 
not  directly  established  by  an  agency 
official.  Factors  used  in  the  current  rule 
to  determine  whether  a  group  is 
"utilized,"  such  as  the  desire  for  group 
consensus  or  the  establishment  of 
"preferred  sources  of  advice,"  have  been 
de-emphasized.  Instead,  the  proposed 
mle  applies  an  "actual  management  and 
control"  test  that  is  consistent  with 
current  case  law  construing  FACA's 
scope.  (See  Washington  Legal  Found,  v. 
United  States  Sentencing  Commission, 
17  F.  3d  (D.C.  Cir.  1994),  Food  Chemical 
News  V.  Young,  (900  F.  2d  328  (D.C. 
Cir.),  cert,  denied,  498  U.S.  846  (1990)). 

The  applicability  of  the  procedural 
requirements  contained  in  FACA  and 
this  proposed  mle  to  subcommittees  of 
advisory  committees  has  been  clarified. 
GSA's  current  FACA  regulation  does  not 
make  clear  that  subcommittees  reporting 
to  a  parent  committee  are  not  subject  to 
FACA.  Indeed,  the  regulation  states  just 
the  opposite,  providing  that 
"[slubcommittees  that  do  not  function 
independently  of  the  full  or  parent 
advisory  committee"  are  subject  to  all 
requirements  of  FACA  except  the 
requirement  for  a  charter.  (See  41  CPR 
102-3. 35(b)(3)).  This  provision  is 
problematic  for  two  reasons.  First,  it 
applies  FACA  more  broadly  than  the 
statute  itself  requires.  Second,  it 
essentially  creates  a  special  type  of 
advisory  committee  that  is  subject  to 
some,  but  not  all,  of  FACA's 
'requirements,  which  has  no  foundation 
in  the  statute.  Under  FACA,  a  group  is 
either  an  advisory  committee  subject  to 
all  of  the  statutory  requirements,  or  it  is 
not  an  advisory  committee,  and 
therefore  not  subject  to  any  of  its 
requirements.  Because  a  subcommittee 
which  reports  to  a  parent  committee  is 
not  an  "advisory  committee"  under 
FACA,  there  is  no  legal  basis  for 
applying  any  of  FACA's  requirements  to 
such  a  subcommittee. 

The  process  used  by  GSA  to  consult 
with  agency  heads  regarding  the 
establishment,  re-establishment,  £uid 
renewal  of  advisory  conunittees  has 
been  revised  to  offer  mote  options. 
These  changes  are  intended  to  eliminate 
the  need  for  agencies  to  consult  with 
GSA  on  a  committee-by-committee 
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basis;  instead,  a  new  annual  planning 
and  approval  process  will  be 
implemented.  Accordingly,  GSA  and 
agency  staffs  will  be  able  to  devote  more 
time  to  reviewing  the  substantive 
activities  of  advisory  committees. 

The  provisions  of  amendments  to 
FACA  and  other  legislation  enacted 
since  the  current  rule  was  last  revised 
have  been  incorporated.  These  changes 
include  exclusions  from  the  Act's 
coverage  for  elected  officials  of  state, 
local,  and  tribal  governments,  as  well  as 
for  committees  created  by  the  National 
Academy  of  Sciences  (NAS)  and  the 
National  Academy  of  Public 
Administration  (NAPA). 

The  format  of  the  proposed  rule 
reflects  the  use  of  "plain  language" 
concepts  and  includes  "key  points  and 
principles"  to  illustrate  how  the  Act 
applies  to  given  situations.  In  addition, 
GSA  reorganized  the  rule  so  the  end- 
user  could  find  needed  information 
more  quickly. 

To  Whom  Does  This  Regulation  Apply? 

This  part  solely  applies  to 
Departments  and  agencies  within  the 
Executive  Branch.  It  does  not  apply  to 
committees  that  advise  only  the 
Legislative  and  Judicial  Branches  of  the 
U.S.  Government,  or  state,  local  or  tribal 
governments. 

Discussion  of  Comments 

In  a  previous  issue  of  the  Federal 
Register  {62  FR  31550,  June  10,  1997) 
GSA  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  emd 
requested  comments.  Additional 
comments  were  requested  from  the 
Interagency  Committee  on  Federal 
Advisory  Committee  Management.  GSA 
requested  comments  on  suggested  issues 
to  address,  specific  recommendations 
about  changes  needed  in  the  current 
part,  examples  of  situations  where 
FACA  was  either  a  useful  tool  or  a 
hindrance  to  public  involvement,  and 
GSA's  intent  to  include  illustrative 
examples  and  principles. 

All  comments  received  were 
considered  in  drafting  this  proposed 
rule,  which  is  intended  to  improve  the 
management  and  operation  of  Federal 
advisory  committees  in  the  Executive 
Branch. 

Twenty-nine  commenters  submitted 
formal  written  comments.  Other 
commenters  contacted  GSA  verbally  to 
offer  support  for  revising  the  part  and  to 
state  that  they  had  no  formal  comments 
to  make  at  that  time. 

Most  of  the  comments  received 
related  to  four  general  recommendations 
discussed  below.  Other  comments  are 
summarized  by  topic  in  the  table  at  the 
end  of  this  section. 


Provide  Clear  Explanations  ofFACA's 
Scope  and  Applicability 

Several  commenters  noted  that 
Federal  agencies  are  increasingly  reliant 
on  local  communities,  individual 
citizens,  and  interested  parties  to  obtain 
information,  advice,  and 
recommendations  on  which  to  base 
decisions.  They  expressed  concerns 
that:  (a)  Uncertainty  about  the  Act's 
scope  creates  a  disincentive  for  Federal 
officials  wishing  to  engage  in  public 
outreach;  (b)  the  Act's  requirements  are 
being  interpreted  differently  within  and 
among  agencies;  and  (c)  GSA's 
regulations  do  not  adequately 
differentiate  between  those  groups  and 
activities  covered  by  FACA  and  others 
that  cire  not. 

Within  this  group  of  comments,  GSA 
noted  a  consistent  theme  related  to  the 
need  for  more  information  regarding 
public  participation  tools  and 
techniques  that  would  allow  for  more 
collaboration  without  creating  a  conflict 
with  FACA.  GSA  believes  this 
requirement  to  be  particularly  important 
because  advisory  committees  support 
Federal  decisions  in  a  variety  of 
situations.  GSA  concurs  with  the  need 
for  Federal  agencies  to  engage  in 
continuous  collaboration  using  diverse, 
but  complimentary,  tools,  techniques, 
and  methods.  Whether  or  not  the 
selected  approaches  include  the  use  of 
advisory  committees,  the  potential  or 
perceived  applicability  of  FACA  must 
not  prevent  collaboration  from  taking 
place.  Agencies  are  encouraged  to 
contact  GSA  concerning  not  only  the 
use  of  advisory  committees  but  of  other 
alternative  forms  of  public  involvement. 

While  FACA  is  not  a  public 
participation  statute,  it  directly  affects 
how  the  Executive  Branch  is  held 
accountable  for  the  use  and 
management  of  advisory  committees  as 
a  major  means  of  obtaining  public 
involvement.  GSA  agrees  that  the 
proposed  rule  needs  to  provide  clearer 
guidance  for  comparing  and  reconciling 
the  Act's  requirements  with  other 
Federal  statutes  that  affect  how  and 
when  the  Government  must  consult  the 
public  during  the  decisionmaking 
process.  Accordingly,  it  is  especially 
important  for  the  end-users  of  this  rule 
to  have  access  to  clear  policies  and 
principles  that  can  be  used  to 
appropriately  employ  advisory 
committees  to  satisfy  public 
consultation  requirements  mandated 
either  generally  or  specifically  by  law. 


Provide  Additional  Guidance  Regarding 
What  Advisory  Committees  and  Their 
Subcommittees  Must  Do  to  Comply  With 
FACA 

Suggestions  received  from  both 
Federal  and  non-Federal  commenters 
reflected  a  need  to  define  more 
specifically  both  the  requirements  of 
FACA  and  the  procedures  contained  in 
GSA's  regulations  that  apply  to 
subcommittees  of  chartered  advisory 
committees.  Commenters  expressed 
concerns  that  chartered  committees  may 
in  some  instances  merely  "rubber 
stamp"  recommendations  produced  by 
their  subcommittees  without  adequate 
public  disclosiu-e.  Other  commenters 
stressed  the  need  to  provide  flexibility 
to  subcommittees  whose 
recommendations  are  subject  to 
meaningful  public  disclosure  through 
deliberations  by  the  parent  committee. 

Subcommittees  perform  essential 
tasks  and  are  an  efficient  means  for 
accomplishing  the  work  of  chartered 
advisorv  committees.  GSA  agrees  that 
agencies  should  assure  that 
subcommittees  are  appropriately 
reporting  to  agency  officials  through 
their  parent  committees  and  that  there 
is  reasonable  opportunity  for  the  public 
to  have  access  to  the  deliberative 
process.  Accordingly,  this  proposed  rule 
includes  language  further  clarifying  the 
relationship  between  a  parent 
committee  and  its  subcommittees. 

The  Format  of  GSA 's  Regulations 
Should  be  Improved  to  Better 
Communicate  FACA's  Requirements 

To  communicate  FACA's 
requirements  more  clearly,  some 
commenters  requested  that  GSA's  new 
part  be  written  to  include  illustrative 
examples  of  how  FACA  policies  and 
guidelines  should  be  applied.  In 
addition,  several  suggestions  were  made 
that  GSA  should  use  a  "plain  language" 
approach  in  drafting  the  rule. 

GSA's  ANPRM  noted  that  the  rule's 
format  would  reflect  "plain  language" 
principles  and  make  use  of  more 
examples  to  demonstrate  important 
policies  and  principles.  By  adopting  this 
approach,  GSA  seeks  to  make  it  easier 
for  users  of  the  rule  to  apply  FACA's 
requirements  at  the  many 
decisionmaking  levels  where  advisory 
committees  are  used  to  support  public 
participation  and  consultation. 

GSA  Should  Streamline  Its  Processes 
Related  to  the  Establishment,  Renewal, 
Reestablishment,  and  Termination  of 
Federal  Advisory  Committees 

Several  Federal  agency  commenters 
suggested  that  GSA's  new  regulations 
incorporate  steps  to  streamline  the 
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process  of  creating 
advisory  commit  lees 
these  commentei  s 
information  coll4cted 
its  efforts  to 
of  the  President 
Committees  cou 
to  collect  what 
or  similar  inforrr^tion 
justification  for 
committees. 

This  proposed 
efforts  to  reengint;er 
consulting  with 
establishment,  rejiewal 
reestablishment, 
advisory  committees 


and  managing 

In  particular, 
suggested  that 

by  GSA  as  part  of 
prepjare  the  Annual  Report 
Federal  Advisory 
eliminate  GSA's  need 
peared  to  be  the  same 
as  part  of  the 
c  ontinuing  advisory 

rule  reflects  GSA's 
3er  its  process  for 
ederal  agencies  on  the 
lewal, 

ind  termination  of 
hi  addition,  the 


proposed  rule  provides  agencies  with 
more  options  regarding  the  way  they 
choose  to  interact  with  GSA  on  these 
issues. 

Since  this  rule  was  last  revised,  many 
factors  have  influenced  GSA's  business 
processes  in  this  area.  For  example, 
there  have  been  several  initiatives  to 
reduce  the  number  and  costs  of  advisory 
committees  directly  created  by  the 
Executive  Branch.  The  current  means  to 
accomplish  these  outcomes  are  based  on 
Executive  Order  12838  of  February  10, 
1993.  and  its  implementing  policy 
document,  OMB  Circular  A-135  of 
October  5,  1994.  These  policies  and 
practices  are  reflected  in  the  Avay  this 


proposed  rule  governs  committee  life- 
cycle  issues.  Other  changes  outlined  in 
the  proposed  rule  reflect  GSA's  desire  to 
streamline  the  processes  associated  with 
managing  advisory  committees  by 
leveraging  advances  in 
telecommunications  and  computer 
technologies,  including  the  Internet. 

Miscellaneous  Comments  and 
Suggestions 

In  addition  to  the  comments 
addressed  in  the  four  general 
recommendations  above,  the  following  • 
miscellaneous  comments  and 
suggestions  were  received. 


Subject 


Comment/suggestion 


Definitions 


Clarify  the  definition  of  "Agency"  to  indicate  fiow  it  applies  within  the  context  of  the  Act. 


Interpret  the  role  of  "consensus"  in  defining  "advisory  committee." 


Describe  the  characteristics  of  an  "operational  committee.' 


Revise  the  definition  of  "utilize"  In  light  of  prevailing  judicial  opinions. 


Clarify  FACA's  applicahility  or  non-applicability  to  meetings  between  Federal  officials  and  contractors  or  licens- 


ees. 


Incorporate  legislative  changes  including  exclusions  from  the  Act's  coverage  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 


Committee  Meetin  )s 


Provide  examples  of  non-deliberative  committee  activities  that  are  excluded  from  FACA's  procedural  require- 
ments. 


Outline  what  flexibility  agencies  have  in  providing  notice  to  the  public  regarding  committee  meetings,  including 
clarification  on  whether  it  is  acceptable  to  run  multiple  Federal  Register  notices  for  a  committee's  meeting 
events. 


Committee  Memb<  rs 


Explain  whether  an  agency  head  can  appoint  members  without  a  lengthy  process. 


Describe  the  status  of  consultants  as  it  relates  to  committee  roles  and  responsibilities. 


Provide  guidance  regarding  whether  appointed  members  may  be  offices  or  organizations  (rather  than  Individual 
appointments)  so  that  Individual  delegates  would  participate  at  a  given  meeting. 


Update  the  part's  guidance  regarding  pay  guidelines  for  advisory  committee  memt)ers  and  staff. 


Committee  Recorc  s  i  Clarify  how  long  an  agency  must  keep  committee  files  once  the  committee  has  been  terminated. 


Identify  the  committee  documents  that  need  to  be  sent  to  the  Library  of  Congress. 


Executive  Order 


12866 


GSA  has  deterib 
proposed  rule  is 
regulatory  action 
Executive  Order 
1993. 


ined  that  this 
lot  a  significant 
for  purposes  of 

2866  of  September  30, 


ul 


Regulatory  Flexibil 

The  proposed 
have  a  significan 
a  substantial  nu 
within  the 
Flexibility  Act,  5 


ity  Act 

le  is  not  expected  to 
economic  impact  on 
ber  of  small  entities 
meanfig  of  the  Regulator\' 
U.S.C.601,etseq. ' 


in 


Paperwork  Rediiction 

The  Paperwori 
not  apply  becaus 


Act 

Reduction  Act  does 
the  proposed  rule 


does  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  501,  et  seq. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  is  considered  a 
major  rule  under  5  U.S.C.  804. 

List  of  Subjects  in  41  CFR  Parts  101-6 
and  102-3 

Advisory  committees. 


Dated:  January  10.  2000. 

G.  Martin  Wagner, 

Associate  Administrator  for  Governmentwide 
Policy. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  41 
CFR  Chapters  101  and  102  as  follows: 

CHAPTER  101— [AMENDED] 

PART  101-6— MISCELLANEOUS 
REGULATIONS 

1.  Subpart  101-6.10  is  revised  to  read 
as  follows: 
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Subpart  101-6.10 — Federal  Advisory 
Committee  Managemen'. 

Authority:  5  U.S.C.  App.;  40  U.S.C.  486(c); 
Sec.  205(c),  63  Stat.  390;  and  EO  12024,  3 
CFR,  1977  Comp.,  p.  158. 

§101-6.1001     Cross-reference  to  the 
Federal  Management  Regulation  (FMR)  (41 
CFR  chapter  102,  parts  102-1  through  102- 
220). 

For  Federal  advisory  committee 
management  information  previously 
contained  in  this  subpart,  see  FMR  part 
3  (41  CFR  102-3). 

CI'APTFR  tC?— [/r'ENDED] 

7.  Ptrt  102-3  ir  ?d(?ed  to  subchapter 
/..to  read  r.^  jcI'lv.  '.: 

PART  102-3— FEDERAL  ADVISORY 
COMIMITTEE  MANAGEMENT 

Subpart  A— What  Policies  Apply  to 
Advisory  Committees  Established  Within 
the  Executive  Branch? 

Sec. 

102-3.5    What  does  this  subpart  cover  and 

•   how  does  it  apply? 
102-3.10    What  is  the  purpose  of  the  Federal 

Advisory  Committee  Act? 
102-3.15    What  policies  govern  the  use  of 

Federal  advisory  committees? 
102-3.20     Who  should  use  this  part? 
102-3.25     How  does  this  part  meet  the  needs 

of  its  audience? 
102-3.30    What  definitions  apply  to  this 

part? 
102-3.35     What  types  of  advisory 

committees  or  groups  are  specifically 

excluded  from  FACA  and  this  part? 
"  102-3.40    Key  points  and  principles. 

Subpart  B— How  Does  This  Subpart  Apply 
to  Advice  or  Recommendations  Provided  to 
Agencies  by  the  National  Academy  of 
Sciences  or  the  National  Academy  of  Public 
Administration? 

102-3.45    What  does  this  subpart  cover  and 

how  does  it  apply? 
102-3.50    What  does  this  subpart  require 

agencies  to  do? 
102-3.55     Key  points  and  principles. 

Subpart  C— How  Are  Advisory  Committees 
Established,  Reestablished,  Renewed,  and 
Terminated? 

102-3.60    What  does  this  subpart  cover  and 

how  does  it  apply? 
102-3.65     Who  can  establish  advisory 

committees? 
102-3.70    What  rules  apply  to  the  duration 

of  an  advisory  committee? 
102-3.75     What  actions  are  required  to 

establish,  reestablish,  or  renew  an 

advisory  committee? 
102-3.80     What  are  the  public  notification 

requirements  for  discretionary  advisory 

committees? 
102-3.85     What  charter  filing  requirements 

must  be  addressed  by  agencies? 
102-3.90    What  information  must  be 

included  in  a  committee's  charter? 
102-3.95    How  are  minor  charter 

amendments  accomplished? 


102-3.100    How  are  major  charter 

amendments  accomplished? 
102-3.105     Key  points  and  principles. 

Subpart  D — How  Are  Advisory  Committees 
Managed? 

102-3.110    What  does  this  subpart  cover 
and  how  does  it  apply? 

1 02-3 .115    What  oversight  functions  are 
assigned  by  FACA  to  the  Congress? 

102-3.120    What  responsibilities  and 

functions  are  assigned  by  FACA  to  GSA? 

102-3.125    What  roles  and  responsibilities 
for  managing  advisory  committees  are 
assigned  by  FACA  to  agency  heads? 

102-3.130    What  roles  and  responsibilities 
for  managing  advisory  committees  are 
assigned  by  FACA  to  the  Chairperson  of 
an  independent  presidential  advisory 
committee? 

102-3.135    What  roles  and  responsibili'.ies 
for  managing  advisory  committees  ere 
assigned  by  FACA  to  an  agency 
Committee  Management  Officer  (CMO)? 

102-3.140    What  roles  and  responsibiUties 
for  managing  advisory  committees  are 
assigned  by  FACA  to  the  Designated 
Federal  OfiScer  (DFO)? 

102-3.145    What  is  the  role  of  committee 
members  and  staff? 

102-3.150    What  other  policies  or 

requirements  must  be  addressed  by  the 
agency  head  and  included  in  the 
agency's  guidelines  implementing  the 
Act? 

102-3.155     Key  points  and  principles. 

Subpart  E — Advisory  Committee  Meeting 
and  Recordlceeping  Procedures 

102-3.160     What  does  this  subpart  cover 

and  how  does  it  apply? 
102-3.165    What  basic  policies  apply  to 

advisory  committee  meetings? 
102-3.170    What  basic  policies  apply  to 

subcommittee  meetings? 
102-3.175     How  are  committee  meetings 

announced  to  the  public? 
102-3.180    How  are  advisory  committee 

meetings  closed  to  the  public? 
102-3.185     What  activities  of  an  advisory 

committee  are  not  subject  to  the  notice 

and  open  meeting  requirements  of  the 

Act? 
102-3.190    How  are  advisory  committee 

meetings  documented? 
102-3.195     What  reports  must  be  prepared 

by  an  agency  covering  the  activities  of 

each  advisory  committee  it  establishes  or 

utilizes? 
102-3.200    Key  points  and  principles. 

Authority:  5  U.S.C.  App.:  40  U.S.C.  4tt6(c): 
Sec.  205(c);  63  Stat.  390;  and  EO  12024,  3 
CFR.  1977  Comp..  p.  158. 

Subpart  A— Wiiat  Policies  Apply  to 
Advisory  Committees  Establislied 
Witiiin  the  Executive  Branch? 

§  1 02-3.5    What  does  this  subpart  cover 
and  how  does  it  apply? 

This  subpart  provides  the  policy 
framework  that  must  be  used  by  agency 
heads  in  applying  the  Act  to  advisory 
committees  they  establish.  In  addition 
to  listing  key  definitions  underlying  the 


interpretation  of  the  Act,  this  subpart 
establishes  the  Act's  scope  and 
applicability  and  ouUines  specific 
exclusions  from  its  coverage. 

§  1 02-3.1 0    What  Is  the  purpose  of  the 
Federal  Advisory  Committee  Act? 

The  Federal  Advisory  Committee  Act 
as  amended  (5  U.S.C.  App.  2),  governs 
the  establishment,  operation,  and 
termination  of  advisory  committees 
within  the  Executive  Branch  of  the 
Federal  Government.  The  Federal 
Advisory  Committee  Act,  also  referred 
to  as  the  "Act"  or  "FACA",  defines 
what  constitutes  a  Federal  advisory 
committee  and  provides  general 
procedures  for  the  Executive  Branch  to 
follow  for  the  operation  of  these 
committees.  In  addition,  the  Act  is 
designed  to  assure  that  the  Congress  and 
the  public  are  kept  informed  with 
respect  to  the  number,  purpose, 
membership,  activities,  and  cost  of 
advisory  committees. 

§  1 02-3.1 5    What  policies  govern  the  use  of 
Federal  advisory  committees? 

The  policy  to  be  followed  by  Federal 
Departments,  agencies,  and 
commissions,  consistent  with  the 
Federal  Advison,'  Committee  Act,  as 
amended,  is  as  follows': 

(a)  Determination  of  need  in  the 
public  interest.  An  advisory  committee 
may  be  established  only  when  it  is 
essential  to  the  conduct  of  agency 
business.  Decision  criteria  may  include 
whether  committee  deliberations  will 
result  in  the  creation  or  elimination  of 
(or  change  in)  regulations,  guidelines,  or 
rules  affecting  agency  business;  whether 
the  information  to  be  obtained  is  already 
available  through  another  advisor\' 
committee  or  source  within  the  Federal 
Government;  whether  the  committee 
will  make  recommendations  resulting  in 
significant  improvements  in  service  or 
reductions  in  cost;  or  whether  the 
committee's  recommendations  will 
provide  an  important  additional 
perspective  or  viewpoint  affecting 
agency  operations. 

(b)  Termination.  An  advisor)' 
committee  must  be  terminated 
whenever  the  stated  objectives  of  the 
committee  have  been  accomplished;  the 
subject  matter  or  work  of  the  committee 
has  become  obsolete  by  the  passing  of 
time  or  the  assumption  of  the 
committee's  main  functions  by  another 
entity;  or  the  agency  determines  that  the 
cost  of  operation  is  excessive  in  relation 
to  the  benefits  accruing  to  the  Federal 
Government. 

(c)  Balanced  membership.  An 
advisory  committee  must  be  fairly 
balanced  in  its  membership  in  terms  of 
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§102-3.20    Who 

The  primary 

(1)  Executive 
others  outside 
involved  with 
committee; 
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committee: 
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applicability  of  the  Act  to  different 
decisionmaking  scenarios. 

(c)  Scope  and  applicability.  This 
subpart  provides  guidance  on  the 
threshold  issue  of  what  constitutes  an 
advisory  committee.  The  Act's  broad 
definition  of  an  "advisory  committee," 
as  noted  memy  times  by  the  judiciary, 
could  be  interpreted  to  extend  the  Act's 
coverage  to  any  gathering  of  two  or  more 
persons  ft-om  whom  the  President  or 
other  Federal  official  seeks  advice  and/ 
or  information.  Accordingly,  this 
subpart  clarifies  the  Act's  limits  for  the 
benefit  of  those  Federal  officials 
responsible  for  interacting  with  the 
public. 

§  1 02-3.30    What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 

Act  means  the  Federal  Advisory 
Committee  Act,  as  amended,  5  U.S.C, 
App. 

Administrator  means  the 
Administrator  of  General  Services. 

Advisory  committee  subject  to  the  Act 
means  any  committee,  board, 
commission,  council,  conference,  panel, 
task  force,  or  other  similar  group,  which 
is  established  by  statute,  or  established 
or  utilized  by  the  President  or  any 
agency  official  for  the  purpose  of 
obtaining  advice  or  recommendations 
on  issues  or  policies  which  are  within 
the  scope  of  his  or  her  official 
responsibilities. 

Agency  has  the  same  meaning  as  in 
section  551{i)  of  Title  5  of  the  United 
States  Code. 

Committee  Management  Secretariat 
(Secretariat),  means  the  organization 
established  pursuant  to  the  Act  which  is 
responsible  for  all  matters  relating  to 
advisory  committees,  and  carries  out  the 
Administrator's  responsibilities  under 
the  Act  and  Executive  Order  12024  (3 
CFR,  1977Comp.,p.  158). 

Committee  meeting  means  any 
gathering  of  committee  members  or 
subcommittee  members  (whether  in 
person  or  through  electronic  means) 
authorized  by  an  agency  for  the  purpose 
of  deliberating  on  the  substantive 
matters  upon  which  the  committee 
provides  advice  and  recommendations. 

Committee  member  means  an 
individual  who  serves  by  appointment 
and/or  invitation  on  an  advisory 
comiriittee  or  subcommittee. 

Committee  staff  means  any  Federal 
employee,  private  individual, 
consultant,  or  other  party  (whether 
under  contract  or  not)  who  serves  in  a 
support  capacity  to  an  advisory 
committee  or  subcommittee. 

Discretionary  advisory  committee 
means  any  advisory  committee  that  is 


established  under  an  agency  head's 
authority  or  authorized  by  law. 
Advisory  committees  referenced  by 
general  (non-specific)  authorizing 
language  or  committee  report  language 
are  discretionary. 

Independent  Presidential  advisor}' 
committee  means  any  Presidential 
advisory  committee  not  assigned  by  the 
President,  or  the  President's  delegate,  or 
by  the  Congress  in  law,  to  an  agency  for 
administrative  and  other  support. 

Non-discretionary  advisory  committee 
means  any  advisory  committee  either 
mandated  by  Presidential  directive  or  by 
statute.  A  non-discretionary  advisory 
committee  mandated  by  statute  is: 

(1)  Specifically  identified  in  statute  by 
name,  specific  purpose  or  functions; 
and 

(2)  A  committee  whose  creation  or 
termination  is  beyond  an  agency's  legal 
discretion. 

Presidential  advisory  committee 
means  any  advisory  committee 
authorized  by  the  President  or  the 
Congress  which  directly  advises  the 
President. 

Subcommittee  means  a  group  that 
reports  to  a  chartered  advisory 
committee  and  not  directly  to  the 
agency,  whether  or  not  its  members  are 
drawn  in  whole  or  in  part  fi-om  the 
parent  committee. 

Utilized  for  the  purposes  of  the  Act, 
does  not  have  its  ordinary  meaning.  A 
committee  that  is  not  established  by  the 
Federal  Government  is  utilized  within 
the  meaning  of  the  Act  when  the 
President  or  a  Federal  agency  exercises 
actual  management  and  control  over  its 
operation. 

§  1 02-3.35    What  types  of  advisory 
committees  or  groups  are  specifically 
excluded  from  FACA  and  this  part? 

The  following  are  examples  of 
advisory  committees  or  groups  that  are 
not  covered  by  the  Act  or  this  part: 

(a)  Committees  established  by  the 
National  Academy  of  Sciences  (NAS)  or 
the  National  Academy  of  Public 
Administration  (NAPA).  Any  committee 
created  by  NAS  or  NAPA; 

(b)  Committees  exempted  by  statute. 
Any  advisor)'  committee  specifically 
exempted  from  the  Act  by  law; 

(c)  Committees  not  actually  managed 
or  controlled  by  the  Executive  Branch. 
Any  committee  or  group  created  by  non- 
Federal  entities,  (such  as  a  contractor  or 
private  organization)  provided  that  such 
committees  or  groups  are  not  actually 
managed  or  controlled  by  the  Executive 
Branch; 

(d)  Committees  of  the  Central 
Intelligence  Agency  and  the  Federal 
Reserve  System.  Any  advisory 
committee  established  or  utilized  by  the 
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Central  Intelligence  Agency  or  the 
Federal  Reserve  System; 

(e)  Groups  assembled  to  provide 
individual  advice.  Any  meeting  initiated 
by  the  President  or  Federal  official(s) 
with  more  than  one  individual  to  obtain 
the  advice  of  individual  attendees. 
However,  agencies  should  be  aware  that 
such  a  group  would  be  covered  by  the 
Act  if  it  is  utilized  within  the  meaning 
of  this  part; 

(f)  Intergovernmental  committees. 
Any  committee  composed  wholly  of 
Federal  officials  and  elected  officers  of 
state,  local  and  tribal  governments  (or 
their  designated  employees  with 
authority  to  act  on  their  behalf),  acting 
in  their  official  capacities.  However  the 
purpose  of  such  committee  must  be 
solely  to  exchange  views,  information, 
or  advice  relating  to  the  management  or 
implementation  of  Federal  programs 
established  pursuant  to  public  law  that 
explicitly  or  inherently  share 
intergovernmental  responsibilities  or 
administration.  (See  the  Office  of 
Management  and  Budget's  (OMB's) 
guidelines  on  section  204(b)  of  the 


Unfunded  Mandates  Reform  Act  of 
1995,  OMB  Memorandvun  M-95-20, 
dated  September  21,  1995,  available 
from  the  Committee  Management 
Secretariat  (MC),  General  Services 
Administration,  1800  F  Street,  ^JW, 
Washington,  DC  20405); 

(g)  Intra-Govemmental  committees. 
Any  committee  composed  wholly  of 
full-time  or  permanent  part-time  officers 
or  employees  of  the  Federal 
Government; 

(h)  Local  civic  groups.  Any  local  civic 
croup  whose  primary  function  is  that  of 
rendering  a  public  service  with  respect 
to  a  Federal  program,  or  any  state  or 
local  committee,  council,  board, 
commission,  or  similar  group 
established  to  advise  or  make 
recommendations  to  state  or  local 
officials  or  agencies; 

(i)  Meetings  with  an  individual.  Any 
meeting  initiated  by  the  President  or 
Federal  official(s)  for  the  purpose  of 
obtaining  advice  and/or 
recommendations  from  one  individual; 

(j)  Meetings  with  non-utilized  groups. 
Any  meeting  initiated  by  a  group  that  is 


not  utilized  by  the  executive  branch 
with  the  President  or  Federal  official(s) 
to  express  the  group's  views;  and 

(k)  Operational  committees.  Any 
committee  established  to  perform 
primarily  operational  as  opposed  to 
advisory  functions.  Operational 
functions  are  those  specifically 
authorized  by  law,  such  as  making  or 
implementing  Government  decisions  or 
policy.  An  operational  committee  may 
be  covered  by  the  Act  if  it  becomes 
primarily  advisory  in  nature.  It  is  the 
responsibility  of  the  administering 
agency  to  determine  whether  such  a 
committee  is  primarily  operational.  If 
so,  it  would  not  fall  under  the 
requirements  of  the  Act  and  this  part. 

§  1 02-3.40    Key  points  and  principles. 

The  following  table  provides 
additional  guidance  in  the  form  of 
answers  to  frequently  asked  questions 
and  the  identificatkjn  of  Key  Points  and 
Principles  that  may  be  applied  to 
situations  not  covered  elsewhere  in  this 
subpart: 


Key  points  and  principles 

Section 

Question(s) 

Guidance 

1.  Definition  of  "utilized '  

102-3.30 

1.  Can  an  agency  accept  advice  and  rec- 
ommendations from  extemal  groups  on  a 
one-time  or   regular   basis   without  vio- 
lating FACA? 

2.  Can  an  agency  meet  on  a  one-time  or 
regular  basis  with   local  citizen  groups 
seeking    to    provide    advice    and    rec- 
ommendations on  environmental  or  other 
issues  without  violating  FACA? 

3.  A  local  citizens  group  would  like  to  meet 
with  tocal  Federal  Officials  to  help  im- 
prove the  conditior)  of  the  forest's  trails 
and   quality   of   concessions.    May   the 
Government  meet  with  the  group  without 
a  committee  chartered  under  FACA? 

4.  May  an  agency  official  attend  meetings 
of  external  groups  where  advice  and  rec- 
ommendations are  offered  to  the  Gov- 
ernment during   the   course   of  discus- 
sions? 

Yes,  if  the  agency  does  not  exercise  "ac- 
tual management  and  control"  over  the 
group. 

A.  Although  there  is  no  precise  legal  defini- 
tion of  "actual  management  and  control." 
the  following  factors  may  be  used  by  an 
agency  in  determining  whether  or  not  a 
group  is  utilized  within  the  meaning  of  \ 
the  Act: 

•  Does  the  agency  appoint  the  group's 
members    or    othenwise    determine    its 
composition? 

•  Does  the  agency  set  the  group's  agen- 
da? 

•  Does  the  agency  fund  the  groups  activi- 
ties? 

B    Answering   'yes"  to  any  or  all  of  these 
questions  does  not  automatically  mean 
the  group  is  utilized  within  the  meaning 
of  the  Act.    However,   an  agency   may 
need   to   reconsider  the   status   of   the 
group  under  FACA  if  the  relationship  In 
question  is  essentially  indistinguishable 
from  an  advisory  committee  established 
by  an  agency. 

II.  Is  ttie  group  •utilized'"!' 

102-3.30 

1.  If,  during  the  course  of  a  public  hearing, 
"Town  Meeting, "  or  similar  event,  advice 
and  recommendations  are  offered  to  a 
Federal   official   by  virtue  of  perceived 
group  consensus  or  cohesion,  must  the 
meeting  be  adjourned  until  the  group  is 
chartered  under  FACA? 

No,  such  public  activities  are  often  used  by 
the    Government   to   obtain    information 
from  the  public  at-large.  Since  the  Gov- 
ernment does  not   "manage  or  control" 
(utilize)    the    assembled    group.    FACA 
does  not  apply. 
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Key  points  £  nd  principles 


Section 


Question(s) 


Guidance 


I.    Definition 
committee". 


if    an    "advisory 


102-3.30 


1.  If,  during  a  public  meeting  called  by  an 
agency,  it  appears  that  the  audience  is 
achieving  consensus,  must  the  meeting 
be  stopped? 

2.  Is  the  presence  of  "consensus"  during  a 
meeting  the  most  important  factor  in  de- 
fining an  "advisory  committee"  subject  to 
FACA? 


No,  the  public  meeting  need  not  be 
stopped. 

A.  A  group  must  either  be  established  or 
utilized  by  the  Executive  Branch,  or,  in 
the  case  of  an  advisory  committee  man- 
dated by  statute,  have  a  substantive  re- 
porting relationship  to  the  President  or 
another  Federal  official. 

B.  Although  all  advisory  committees  strive 
toward  achieving  consensus  on  the 
issues  before  them,  this  goal  is  not  al- 
ways attainable.  In  some  cases,  it  is 
known  in  advance  that  consensus  is  not 
possible  given  the  subject  matter  being 
addressed.  Accordingly,  the  desire  to 
achieve  consensus,  or  its  development 
during  public  meetings,  does  not  have  a 
direct  bearing  upon  the  applicability  of 
the  Act  to  a  given  group. 


IV.  Exclusions 
erage. 


fi  3m  FACA's  cov- 


102-3.35(f) 


1.  Is  the  exclusion  from  FACA  covering 
elected  officials  of  state,  loc%l,  and  tribal 
governments  acting  in  their  official  ca- 
pacities also  applicable  to  associations  of 
state  officials  or  similar  groups? 


Yes.  The  scope  of  activities  covered  by  the 
exclusion  from  FACA  for  intergovern- 
mental activities  should  be  construed 
broadly  to  facilitate  Federal-State  discus- 
sions on  intergovernmental  responsibil- 
ities or  administration. 

A.  Excluded  activities  include  those  related 
to: 

•  Seeking  consensus. 

•  Exchanging  views,  information,  advice, 
and/or  recommendations. 

•  Facilitating  any  other  interaction  relating 
to  intergovernmental  responsibilities  or 
administration. 

B.  Pursuant  to  a  Presidential  delegation, 
the  Office  of  Management  and  Budget 
issued  guidelines  for  this  exemption, 
found  in  section  204(b)  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  0MB 
Memorandum  M-95-20,  dated  Sep- 
tember 21,  1995,  available  from  the 
Committee  Management  Secretariat 
(MC),  General  Services  Administration, 
1800  F  Street  NW,  Washington,  DC 
20405. 


V.    Advisory   co|nmittees 
lished  under 
form  advisory 


estab- 
-ACA  may  per- 
Linctions  only. 


102-3. 15(e) 


1.  Are  "operational  comrhittees"  subject  to 
FACA? 

2.  What  are  the  characteristics  of  an  "oper- 
ational committee"? 


Only  committees  established  or  utilized  by 
the  Executive  Branch  in  the  interest  of 
obtaining  advice  or  recommendations  are 
subject  to  FACA.  Agencies  are  respon- 
sible for  determining  whether  or  not  a 
committee  is  "operational"  and  therefore, 
not  subject  to  FACA. 

A.  Committees  that  are  not  advisory  in  na- 
ture are  not  subject  to  the  Act.  However, 
without  specific  authorization  by  the  Con- 
gress, Federal  functions  (decisionmaking 
or  operations)  cannot  be  delegated  to,  or 
assumed  by,  non-Federal  individuals  or 
entities. 

B.  Non-advisory,  or  "operational"  commit- 
tees have  the  following  characteristics: 

•  Specific  functions  and/or  authorities  pro- 
vided by  the  Congress  by  law. 

•  An  ability  to  make  and  implement  deci- 
sions. 

•  A  dedicated  budget  and  staff. 

•  A  legal,  authoritative  relationship  with  an 
agency. 

•  A  membership  which  is  appointed  by  the 
President,  the  Congress  and/or  an  agen- 
cy head. 
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Key  points  and  principles 

Section 

Question(s) 

Guidance 

VI.    Definition    of    an    "advisory 
committee." 

102-3.30 

Federal  officials  and  contractors  or  li- 
censees? 

No.  Agencies  often  meet  with  contractor 
and  licensees,  individually  and  as  a 
group,  to  discuss  specific  matters  involv- 
ing a  contract's  solicitation.  Issuance, 
and  implementation,  or  an  agency's  ef- 
forts to  ensure  compliance  witfi  its  regu- 
lations. Sucfi  interactions  are  not  subject 
to  FACA. 

VII.  Definition  of  "Agency" 

102-3.30 

1.  Wfiat  definition  of  "Agency"  is  used  to 
interpret  FACA's  application? 

"Ager>cy"  has  ttie  same  meaning  as  In  sec- 
tion 551(1)  of  Title  5  of  the  United  States 
Code. 

Subpart  B — How  Does  This  Subpart 
Apply  to  Advice  or  Recommendations 
Provided  to  Agencies  by  the  National 
Academy  of  Sciences  or  the  National 
Academy  of  Public  Administration? 

§  1 02-3.45    What  does  this  subpart  cover 
and  how  does  it  apply? 

This  subpart  provides  guidance  to 
agencies  on  compliance  with  section  15 
of  the  Act.  Section  15  establishes  - 
requirements  that  apply  only  in 
connection  with  a  funding  or  other 
written  agreement  involving  use  by 
agencies  of  advice  or  recommendations 
provided  to  the  agency  by  the  National 
Academy  of  Sciences  (NAS)  or  the 
National  Academy  of  Public 
Administration  (NAPA)  if  such  advice 
or  recommendation  was  developed  by 
use  of  a  committee  created  by  that 
academy.  For  piu'poses  of  this  section, 
NAS  also  includes  the  National 
Academy  of  Engineering,  the  Institute  of 
Medicine,  and  the  National  Research 
Council.  Except  with  respect  to  NAS 
committees  that  were  the  subject  of 
judicial  actions  filed  before  December 
17, 1997,  no  part  of  the  Act  other  than 
section  15  applies  to  any  committee 
created  by  NAS  or  NAPA. 

§  1 02-3.50    What  does  this  subpart  require 
agencies  to  do? 

(a)  Section  15  requirements.  An 
agency  may  not  use  any  advice  or 


recommendation  provided  to  an  agency 
by  the  NAS  or  NAPA  under  an 
agreement  between  the  agency  and  an 
academy  if  such  advice  or 
recommendation  was  developed  by  use 
of  acommittee  created  by  that  academy 
unless: 

(1)  The  committee  was  not  subject  to 
any  actual  management  or  control  by  an 
agency  or  an  officer  of  the  Federal 
Government;  and 

(2)  In  the  case  of  the  NAS,  the 
academy  certifies  that  it  has  complied 
substantially  with  the  requirements  of 
subsection  (b)  of  section  15  of  the  Act; 
or 

(3)  hi  the  case  of  the  NAPA,  the 
academy  has  certified  that  it  has 
substantially  complied  with  the 
requirements  of  subsections  (b)(1),  (2), 
and  (5)  of  section  15  of  the  Act. 

(b)  No  agency  management  or  control. 
Agencies  must  not  manage  or  control 
the  specific  procedures  adopted  by  each 
academy  to  comply  with  the 
requirements  of  section  15  of  the  Act 
that  are  applicable  to  that  academy.  In 
addition,  any  committee  created  and 
used  by  an  academy  in  the  development 
of  any  advice  or  recommendation  to  be 
provided  by  the  academy  to  an  agency 
must  be  subject  to  actual  management 
and  control  by  that  academy  and  not  by 
the  agency. 


(c)  Funding  agreements.  Agencies 
may  enter  into  contracts,  grants,  and 
cooperative  agreements  with  the  NAS  or 
NAPA  that  are  consistent  with  the 
requirements  of  this  subpart  to  obtain 
advice  or  recommendations  from  such 
academy.  Such  funding  agreements 
must  require,  and  agencies  may  rely 
upon,  a  v^itten  certification  by  an 
authorized  representative  of  the 
academy  provided  to  the  agency  upon 
delivery  to  the  agency  of  each  report 
containing  advice  or  recommendations 
required  under  the  agreement  that: 

(1)  The  academy  has  adopted  policies 
and  procedures  that  comply  with  the 
applicable  requirements  of  Section  15  of 
the  Act;  and 

(2)  To  the  best  of  the  authorized 
representative's  knowledge  and  belief, 
these  policies  and  procedures  have  been 
substantially  complied  with  in 
performing  the  work  required  under  the 
agreement. 

§  102-3.55    Key  points  and  principles. 

The  following  table  provides 
additional  guidance  in  the  form  of 
answers  to  frequently  asked  questions 
and  the  identification  of  Key  Points  and 
Principles  that  can  be  applied  to 
questions  and  situations  not  covered 
elsewhere  in  this  subpart: 


Key  points  and  principles 

Section 

Question(s) 

Guidance 

1.  Section  15  of  FACA  provides 
that    NAS    and    NAPA    may 
adopt  separate  procedures  for 
complying  with  the  Act. 

102-3.50(a) 

1.  May  agencies  rely  upon  an  academy 
certification    regarding   compliance   with 
Section  15  of  the  Act  If  different  policies 
and  procedures  are  adopted  by  NAS  and 
NAPA? 

Yes.  NAS  and  NAPA  are  comptetely  sepa-  | 
rate   organizations,   each   independently  j 
chartered  by  the  Congress  for  different 
purposes,  and  Congress  has  recognized 
that  the  two  organizations  are  structured 
and  operate  differently  Agencies  should 
defer  to  the  discretion  of  each  academy 
to  adopt  policies  and  procedures  that  will 
enable  It  to  comply  substantially  with  the 
Section  15  provisions  that  apply  to  that 
academy. 
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Key  points  ar  j  principles 


Section 


Question(s) 


Guidance 


.  Section  15  of 
that  agencies 
funding  agreentents 
and   NAPA  witliout 
emies'     adviso|y 
being  "utilized' 
§102-3.30. 


FACA  provides 

nay  enter  into 

witti  NAS 

the  acad- 

committees 

as  defined  in 


102-3.50(c) 


1.  Can  an  agency  enter  into  a  funding 
agreement  with  an  academy  which  pro- 
vides for  the  preparation  of  one  or  more 
academy  reports  containing  advice  or 
recommendations  to  the  agency,  to  be 
developed  by  the  academy  by  use  of  a 
committee  created  by  the  academy,  with- 
out violating  the  prohibition  against  agen- 
cy management  and  control  of  academy 
committees? 


Yes,  if  the  members  of  the  committee  are 
selected  by  the  academy  and  if  the  com- 
mittee's meetings,  deliberations,  and  the 
preparation  of  reports  are  all  controlled 
by  the  academy.  Under  these  cir- 
cumstances, neither  the  existence  of  the 
funding  agreement  nor  the  fact  that  it 
contemplates  use  by  the  academy  of  an 
academy  committee  would  constitute  ac- 
tual management  and  control  of  the  com- 
mittee by  the  agency. 


Subpart  C — How 
Committees  Established 
Reestablished, 
Terminated? 


Are  Advisory 
blished, 
Renewed,  and 


§102-3.60    What 
and  how  does  it 


I  loes  this  subpart  cover 


af  ply 


Requirements 
terminating  advii  cry 
depending  on  th( 
(President  or 
authority  for  the 
subpart  covers 
associated  v\rith 
reestabhshing, 
committees.  The^e 
consulting  with 
preparing  and  fil 
charter,  publishi 
Register,  and  amending 
charter. 


or  establishing  and 

committees  vary 
establishing  entity 

)  and  the  source  of 
committee.  This 
procedures 
tablishing,  renewing, 
terminating 
procediu'es  include 
Secretariat, 
ng  a  committee 
notice  in  the  Federal 
a  committee 


agei  icy 


the 

es 

ar  d 


t  le 


iig 


§  1 02-3.65    Who  c^n  establish  advisory 
committees? 


so  irces  > 


Only  the  President 
agencies  can  ei 
committees  unde  • 
identifies  four 
establishing  an 

(a)  Directed  6ytaw 
Congress  specific  illy 
President  or  an 
inon-discretiona^' 

fb)  Authorized 
the  Congress  autl 
direct  the  Presi 
establish  it  {disci^ 

(c)  Presidentia 
executive  order 
Presidential  direc  tive 
discretionary);  or 

(d)  Agency  aut.  lority. 
under  general  au 
United  States 
general  agency- 
(discrefjona/y). 


and  the  heads  of 
lish  advisory 
the  Act.  FACA 

of  authority  for 
advisory  committee: 

By  law  where  the 
directs  the 
agency  to  establish  it 

yV- 

by  law.  By  law  where 
orizes  but  does  not 

or  an  agency  to 
tionary); 
authority.  By 
the  President  or  other 
[non- 


ident 


0 


By  an  agency 
1  hority  in  Title  5  of  the 
or  under  other 
authorizing  law 


Co(  e 


§  1 02-3.70    What  rules  apply  to  the 
duration  of  an  advisory  committee? 

An  advisory  cc  mmittee  automatically 
terminates  2  year  >  after  its  date  of 
establishment  un  ess: 

(a)  The  statutoi  y  authority  used  to 
establish  the  adv  sory  committee 
provides  a  differt  nt  duration; 


(b)  The  President  or  agency  head 
determines  that  the  advisory  committee 
has  fulfilled  the  purpose  for  which  it 
was  established  and  terminates  the 
committee  earlier; 

(c)  The  President  or  agency  head 
determines  that  the  advisory  committee 
is  no  longer  carrying  out  the  piupose  for 
which  it  was  established  and  terminates 
the  committee  earlier;  or 

(d)  The  President  or  agency  head, 
following  appropriate  procedures, 
renews  the  committee.  If  an  advisory 
conunittee  needed  by  the  President  or 
agency  terminates  because  it  was  not 
renewed  in  a  timely  maimer,  it  can  be 
reestablished  in  accordance  with  §  102- 
3.75. 

§  102-3.75    What  procedures  are  required 
to  establish,  reestablish,  or  renew  an 
advisory  committee? 

(a)  Consult  with  the  Secretariat. 
Before  establishing,  renewing,  or 
reestablishing  a  discretionary  advisory 
committee  and  filing  the  committee 
Charter  as  outlined  in  this  section,  the 
agency  head  must  consult  with  the 
Secretariat  regarding  its  plans.  Although 
the  consultation  must  follow  the 
procedures  outlined  in  this  section, 
agency  heads  are  encouraged  to  go 
beyond  the  minimum  and  engage  in 
constructive  dialogue  with  the 
Secretariat.  With  a  full  understanding  of 
the  background  and  purpose  behind  the 
proposed  advisory  committee,  the 
Secretariat  may  share  its  knowledge  and 
experience  with  the  agency  on  how  best 
to  make  use  of  the  proposed  committee 
or  suggest  alternate  methods  of  attaining 
its  purpose  that  the  agency  may  wish  to 
consider. 

(b)  Consultation  options.  Agency 
heads  have  the  following  options  in 
satisfying  the  requirement  for  consulting 
with  the  Secretariat: 

(1)  Develop  and  submit  an  annual 
plan.  Agency  heads  may  develop  and 
submit  an  annual  plan  identifying  those 
committees  they  intend  to  establish, 
reestablish,  renew,  and  terminate  during 
the  fiscal  year;  or 

(2)  Submit  a  letter  and  the  proposed 
charter.  Agency  heads  may  submit  a 


letter  and  a  proposed  charter  for  each 
type  of  conmiittee  transaction  to  the 
Secretariat.  The  letter  must  include  the 
information  contained  in  paragraph  (c) 
of  this  section. 

(c)  Include  required  information  in 
the  consultation.  Consultations  covering 
the  establishment,  reestablishment,  and 
renewal  of  advisory  committees  must,  as 
a  minimum,  contain  the  following 
information: 

(1)  Explanation  of  need.  An 
explanation  stating  why  the  committee 
is  essential  to  the  conduct  of  agency 
business  and  in  the  public  interest; 

(2)  Lack  of  duplication  of  resources. 
An  explanation  stating  why  the 
committee's  functions  cannot  be 
performed  by  the  agency,  another 
existing  advisory  committee  of  the 
agency,  or  other  means  such  as  a  public 
hearing;  and 

(3)  Fairly  balanced  membership.  A 
description  of  the  agency's  plan  to  attain 
fairly  balanced  membership.  For 
purposes  of  attaining  fair  balance, 
agencies  will  consider  for  membership 
interested  persons  and  groups  with 
professional  or  personal  qualifications 
or  experience  directly  relating  to  the 
functions  and  tasks  to  be  performed. 
This  should  be  construed  neither  to 
limit  the  participation  nor  compel  the 
selection  of  any  particular  individual  or 
group  to  obtain  divergent  points  of  view 
that  are  relevant  to  the  business  of  the 
advisory  committee. 

§  1 02-3.80    What  are  the  public  notification 
requirements  for  discretionary  advisory 
committees? 

A  notice  to  the  public  in  the  Federal 
Register  is  required  when  a 
discretionary  advisory  committee  is 
established,  reestablished,  or  renewed. 

(a)  Procedure.  Upon  receiving 
notification  of  the  completed  review 
fi-om  the  Secretariat  in  accordance  with 
§  102-3. 75(a)  or  (b),  the  agency  must 
publish  a  notice  in  the  Federal  Register 
announcing  that  the  committee  is  being 
established,  reestablished,  or  renewed. 
For  a  new  committee,  such  notice  must 
also  include  statements  describing  the 
natvue  and  piupose  of  the  committee 
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and  affirming  that  the  committee  is 
necessary  and  in  the  public  interest. 

(b)  Time  required  for  notices.  Notices 
of  establishment  and  reestablishment  of 
advisory  committees  must  appear  at 
least  15  calendar  days  before  the 
committee  charter  is  filed,  except  that 
the  Secretariat  may  approve  less  than  15 
days  when  requested  by  the  agency  for 
good  cause.  This  requirement  for 
advance  notice  does  not  apply  to 
committee  reneweds,  notices  of  which 
may  be  published  concurrently  with  the 
filing  of  the  charter. 

§102-3.85    What  charter  filing 
requirements  must  be  addressed  by 
agencies? 

No  advisory  committee  may  meet  or 
take  any  action  until  a  charter  has  been 
filed. 

(a)  Basic  requirement  for  discretionary 
advisory  committees.  To  establish, 
reestablish,  or  renew  a  discretionary 
advisory  committee,  a  charter  must  be 
filed  with: 

(1)  The  agency  head; 

(2)  The  standing  committees  of  the 
Senate  and  the  House  of  Representative^ 
having  legislative  jurisdiction  of  the 
agency  (the  date  of  filing  under  this 
section  constitutes  the  official  date  of 
establishment  for  the  committee); 

(3)  The  Library  of  Congress,  Anglo- 
American  Acquisition  Division, 
Government  Documents  Section, 
Federal  Advisory  Committee  Desk, 
Washington,  DC  20540;  and 

(4)  The  Secretariat,  indicating  the  date 
the  charter  was  filed  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(b)  Basic  requirement  for  non- 
discretionary  advisory  committees. 
Charter  filing  requirements  for  non- 
discretionary  advisory  committees  are 
the  same  as  those  in  paragraph  (a)  of 
this  section,  except  the  date  of 
establishment  for  Presidential  advisory 
committees  is  the  date  the  charter  is 
filed  with  the  Secretariat. 

(c)  Basic  requirement  for 
subcommittees  that  report  directly  to  an 
agency  official.  Subcommittees  that 
report  directly  to  an  agency  official  must 
comply  with  this  subpart  and  develop  a 
charter  in  accordance  with  §  102-3.90. 

§  102-3.90    What  information  must  be 
included  in  a  committee's  charter? 

(a)  Purpose  and  contents  of  committee 
charter.  An  advisory  committee  charter 
is  intended  to  provide  a  description  of 


a  committee's  mission,  goals  and 
objectives.  It  also  provides  a  basis  for 
evaluating  a  committee's  progress  and 
its  effectiveness.  The  advisory 
committee  charter  must  contain  the 
following  information: 

(1)  The  committee's  official 
designation; 

(2)  The  objectives  and  the  scope  of  the 
committee's  activity; 

(3)  The  period  of  time  necessary  to 
carry  out  the  committee's  purpose(s); 

(4)  The  agency  or  official  to  whom  the 
committee  reports; 

(5)  The  agency  responsible  for 
providing  the  necessary  support  to  the 
committee; 

(6)  A  description  of  the  duties  for 
which  the  committee  is  responsible  and 
specification  of  the  authority  for  any 
non-advisory  functions; 

(7)  The  estimated  annual  operation 
costs  to  operate  the  committee  in  dollars 
and  person  years; 

(8)  The  estimated  number  and 
frequency  of  committee  meetings; 

(9)  The  planned  termination  date,  if 
less  than  2  years  from  the  date  of 
establishment  of  the  committee; 

(10)  The  name  of  the  individual  and/ 
or  organization  responsible  for  fulfilling 
the  provisions  of  section  6(b)  of  FACA, 
which  requires  a  report  to  the  Congress 
1  year  after  a  Presidential  advisory 
committee  provides  public 
recommendations  to  the  President;  and 

(11)  The  date  the  committee  charter  is 
filed  in  accordance  with  §  102-3.85. 

(b)  The  provisions  of  paragraphs  (a)(1) 
through  (a)(ll)  of  this  section  apply  to 
all  subcommittees  that  report  directly  to 
an  agency. 

§  1 02-3.95    How  are  minor  charter 
amendments  accomplished? 

(a)  Responsibility  and  limitation.  The 
agency  head  is  responsible  for  amending 
the  charter  of  an  advisory  committee. 
Such  amendments  may  be  either  minor 
or  major.  The  procedures  for  making 
amendments  and  filing  revised  charters 
will  depend  upon  the  authority  basis  for 
the  committee.  However,  agencies  are 
reminded  that  amending  any  existing 
advisory  committee  charter  does  not 
constitute  renewal  of  the  committee 
under  §102-3.75. 

(b)  Amendment  procedures.  To  make 
a  minor  amendment  to  a  committee 
charter,  such  as  revising  the  name  of  the 
advisory  committee,  or  modifying  the 
estimated  number  or  frequency  of 


meetings,  the  following  procedures 
must  be  followed: 

(1)  Non-discretionary  advisory 
committees.  The  agency  head  must 
ensure  that  any  minor  technical  changes 
made  to  current  charters  are  consistent 
with  the  relevant  authorizing  authority. 
When  the  Congress  by  law,  or  the 
President  by  Executive  Order,  changes 
the  authorizing  language  that  has  been 
the  basis  for  establishing  an  advisory 
committee,  the  agency  head  or  the 
chairperson  of  an  independent 
Presidential  advisory  committee  must 
amend  those  sections  of  the  current 
charter  affected  by  the  new  law  or 
Executive  Order,  and  file  the  amended 
charter  as  specified  in  §  102-3.85. 

(2)  Discretionary  advisory  committees. 
The  charter  of  a  discretionary  advisory 
committee  may  be  amended  when  an 
agency  head  determines  that  the 
existing  charter  no  longer  accurately 
reflects  the  objectives  or  functions  of  the 
committee.  The  agency  must  amend  the 
charter  language  as  necessary  and  file 
the  amended  charter  as  specified  in 
§102-3.85. 

§  1 02-3.1 00    How  are  major  charter 
amendments  accomplished? 

Procedures  for  making  major 
amendments  to  advisory  committee 
charters,  such  as  substantial  changes  in 
a  committee's  scope  and  objectives  and 
related  funding,  are  the  same  as  in 
§  102-3.95,  except  that  for  discretionary 
advisory  committees  an  agency  must: 

(a)  Submit  the  proposed  amended 
charter  with  a  letter  to  the  Secretariat 
requesting  GSA's  views  on  the  amended 
language,  along  with  an  explanation  of 
the  purpose  of  the  changes  and  why 
they  are  necessary.  The  Secretariat  will 
ffiview  the  proposed  changes  and  notify 
the  agency  of  GSA's  views  within  15 
calendar  days  of  the  request,  if  possible; 
and 

(b)  Following  review  by  the 
Secretariat,  file  the  amended  charter  as 
specified  in  §  102-3.85. 

§  102-3.105    Key  points  and  principles. 

The  following  table  provides 
additional  guidance  in  the  form  of 
answers  to  frequently  asked  questions 
and  the  identification  of  Key  Points  and 
Principles  that  can  be  applied  to 
questions  and  situations  not  covered 
elsewhere  in  this  subpart: 
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Key  points  i  ind  principles 


Section 


Question(s) 


I.   Only   the   President 
heads  of 
lish  advisory 
the  Act. 


and   the 

can  estab- 

lommittees  under 


age  ncies 


1 02-3.65  '  1 .  Can  an  agency  head  delegate  responsi- 
bility for  consulting  with  the  Secretariat 
regarding  the  establishment,  reestablish- 
ment,  or  renewal  of  advisory  commit- 
tees? 


Guidance 


Yes.  Many  administrative  functions  per- 
formed to  implement  the  Act  may  be  del- 
egated. However,  those  functions  related 
to  approving  the  final  establishment,  re- 
establishment,  or  renewal  of  committees 
are  reserved  for  the  agency  head.  Each 
agency  Committee  Management  Officer 
(CMO)  should  assure  that  their  intemal 
processes  for  managing  advisory  com- 
mittees include  appropriate  certifications 
by  the  agency  head. 


II.  Agency  head  3  are  responsible 
for  complying  with  FACA,  in- 
cluding deterrfiining  which  advi- 
sory committ^s  should  be  es- 
tablished. 


102-3.125(6) 
102-3.75(3) 


1 .  Who  retains  the  final  authority  for  estab- 
lishing an  advisory  committee? 


Agency  heads  retain  final  authority  for  es- 
tablishing, reestablishing,  or  renewing  a 
particular  committee.  Such  decisions 
should  be  consistent  with  §102-3. 125(e) 
and  reflect  consultation  with  the  Secre- 
tariat under  §  102-3.75(a). 


Subpart  D — How  Are  Advisory 
Committees  Managed? 

§102-3.110    W»jat  does  this  subpart  cover 
and  how  does  it  apply? 

This  subpart  iprovides  the  framework 
for  maximizing  the  contributions  of 
advisory  comin  ittees  to  the  Government 
by  establishing  specific  responsibihties. 
FACA  provides  for  specific  functions  to 
be  carried  out  1  y  the  Congress,  the 
agency  head  an  d  the  CMO,  the  DFO, 
and  OS  A.  In  geieral,  the  following 
principles  are  e  mphasized: 

(a)  Provide  a  tmmittee  support.  Before 
establishing  an  advisory  committee, 
agencies  should  identify  requirements 
and  assure  that  adequate  resources  are 
available  to  su|  iport  related  to 
committee  acti  dties.  Considerations 
related  to  suppart  include  office  space, 
Federal  staff  su  pport,  and  access  to  key 
decisionmaker  i. 

(b)  Focus  on  mission.  Advisory 
committee  mer  ibers  and  staff  should  be 
fully  aware  of  me  advisory  conunittee's 
mission,  desired  outcomes,  and 
limitations,  if  s  ny.  In  general,  the  more 
specific  a  comiiittee's  task  and  the  more 
focused  its  activities,  the  higher  the 
likelihood  of  si  iccess. 

(c)  Follow  pi  ms  and  procedures. 
Advisory  comi  littee  members  and  their 
agency  sponsoi  s  should  work  together 
to  assure  that  a  plan  and  necessary 
procedures  are  in  place  to  support  the 
conunittee's  goals.  In  particular, 
agencies  shoul  1  be  clear  regarding  what 
functions  the  c  ammittee  can  legally 
perform  and  th  ose  that  it  cannot. 

(d)  Practice  ( tpenness.  In  addition  to 
achieving  the  i  linimum  standards  of 
public  access  e  stablished  by  the  Act  and 
this  part,  agent  ies  should  seek  to  be  as 
inclusive  as  pc  ssible.  For  example, 
agencies  may  \  ash  to  explore  the  use  of 
the  Internet  to  jost  committee 
information. 


(e)  Seek  feedback.  Agencies  should 
continually  seek  feedback  from  advisory 
committee  members  and  the  public 
regarding  the  effectiveness  of  the 
committee's  activities.  At  regular 
intervals,  agencies  should  communicate 
to  the  committee  how  its  advice  has 
affected  their  programs  and 
decisionmaking. 

§  1 02-3.1 1 5    What  responsibilities  are 
assigned  by  FACA  to  the  Congress? 

In  the  exercise  of  its  legislative  review 
function,  each  standing  committee  of 
the  Senate  and  the  House  of 
Representatives  is  responsible  for  a 
continuing  review  of  the  activities  of 
each  advisory  committee  under  its 
jurisdiction  to  determine  whether  such 
advisory  committee  should  be  abolished 
or  merged  with  any  other  advisory 
committee,  whether  the  responsibilities 
of  such  advisory  committee  should  be 
revised,  and  whether  such  advisory 
committee  performs  a  necessary 
function  not  already  being  performed. 

§102-3.120    What  responsibilities  and 
functions  are  assigned  by  FACA  to  GSA? 

(a)  The  functions  under  Section  7  of 
the  Act  are  performed  for  the 
Administrator  by  the  Secretariat.  The 
Secretariat  prescribes  regulations, 
administrative  guidelines  and 
management  controls  for  advisory 
committees,  and  assists  other  agencies 
in  implementing  and  interpreting  the 
Act. 

(b)  The  Secretariat  carries  out  its 
responsibilities  by: 

(1)  Carrying  out  an  annual 
comprehensive  review  of 
Governmentwide  committee 
accomplishments,  costs,  benefits,  and 
other  efforts  to  measiue  performance; 

(2)  Developing  and  distributing 
Governmentwide  training  regarding  the 
Act  and  related  principles  and  statutes; 


(3)  Supporting  the  Interagency 
Conunittee  on  Federal  Advisory 
Committee  Management  in  its  efforts  to 
improve  compliance  with  FACA; 

(4)  Designing  and  maintaining  a 
Governmentwide  shared  data  system  to 
facilitate  collection  of  information 
required  by  the  Act; 

(5)  Identifying  performance  measures 
that  may  be  used  to  evaluate  committee 
accomplishments;  and 

(6)  Providing  recommendations  to  the 
President  and  the  Congress  regarding 
proposals  to  improve  the 
accomplishment  of  the  Act's  objectives. 

§  1 02-3.1 25 '  What  rotes  and 
responsibilities  for  managing  advisory 
committees  are  assigned  by  FACA  to 
agency  heads? 

The  head  of  each  agency  that 
establishes  or  utilizes  one  or  more 
advisory  committees  must: 

(a)  Comply  with  the  Act  and  this  part; 

(b)  Issue  administrative  guidelines 
and  management  controls  that  apply  to 
all  advisory  committees  subject  to  the 
Act; 

(c)  Designate  a  CMO; 

(d)  Provide  a  written  determination 
stating  the  reasons  for  closing  any 
advisory  committee  meeting,  in  whole 
or  in  part,  to  the  public  in  accordance 
with  the  bases  for  closure  in  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b(c); 

(e)  Review,  at  least  aiuiually,  the  need 
to  continue  each  existing  advisory 
committee,  consistent  with  the  public 
interest  and  the  purpose  of  functions  of 
each  committee; 

(f)  Determine  that  rates  of  pay  for 
advisory  conunittee  members  and/or 
staff  are  justified  and  levels  of  agency 
support  are  adequate; 

(g)  Appoint  a  DFO  for  each  advisory 
conunittee  and  its  subconunittees;  and 

(h)  Provide  the  opportimity  for 
reasonable  participation  by  the  public  in 
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advisory  committee  activities,  subject  to 
the  agency's  guidelines  and  §  102-3.165. 

§  102-3.130    What  roles  and 
responsibilities  for  managing  advisory 
committees  are  assigned  by  FACA  to  the 
Chairperson  of  an  independent  presidential 
advisory  committee? 

The  Chairperson  of  an  independent 
Presidential  advisory  committee  must 
comply  with  the  Act  emd  this  part  and 
must: 

(a)  Consult  with  the  Secretariat 
concerning  the  role  of  the  DFO  and 
CMO; 

(b)  Fulfill  the  responsibilities  of  an 
agency  head  as  specified  in  this  subpart; 
and 

(c)  Consult  with  the  Secretariat  at 
least  30  days  in  advance  regarding  any 
proposal  to  close  any  meeting  in  whole 
or  in  part. 

§  1 02-3.1 35    What  roles  and 
responsibilities  for  managing  advisory 
committees  are  assigned  by  FACA  to  an 
agency  Committee  Management  Officer 
(CMO)? 

In  addition  to  implementing  the 
provisions  of  section  8(b)  of  the  Act,  the 
CMO  will  carry  out  all  responsibilities 
delegated  by  the  agency  head.  The  CMO 
should  also  ensiu-e  that  sections  10(b), 
12(a),  and  13  of  the  Act  are 
implemented  by  the  agency  to  provide 
for  appropriate  recordkeeping.  Records 
to  be  kept  by  the  CMO  include,  but  are 
not  limited  to: 

(a)  Charter  and  membership 
documentation.  A  set  of  approved 
charters  for  each  advisory  committee 
and  membership  lists  for  each  advisory 
committee  and  subcommittee; 

(b)  Annual  report.  Copies  of  the 
agency's  portion  of  the  Annual  Report  of 
the  President  on  Federal  Advisory 
Committees  required  by  §  102-3. 195(b); 

(c)  Agency  guidelines.  Agency 
guidelines  on  committee  management 
operations  and  procedures  as 
maintained  and  updated;  and 

(d)  Closed  meeting  determinations. 
Agency  determinations  to  close  advisory 
committee  meetings  as  required  by 
§102-3.125. 

§102-3.140    What  roles  and 
responsibilities  for  managing  advisory 
committees  are  assigned  by  FACA  to  the 
Designated  Federal  Officer  (DFO)? 

The  agency  head  or,  in  the  case  of  an 
independent  Presidential  advisory 
committee,  the  Secretariat,  must 
designate  a  Federal  officer  or  employee 
who  may  be  either  full-time  or 
permanent  part-time,  to  be  the  DFO  for 
each  advisory  committee  and  its 
subcommittees,  who  must: 

(a)  Approve  or  call  the  meeting  of  the 
advisory  committee  or  subcommittee; 


(b)  Approve  the  agenda,  except  that 
this  requirement  does  not  apply  to  a 
Presidential  advisor}'  committee; 

(c)  Attend  the  meetings; 

(d)  Adjourn  any  meeting  when  he  or 
she  determines  it  to  be  in  the  public 
interest;  and 

(e)  Chair  the  meeting  when  so 
directed  by  the  agency  head. 

§  1 02-3.1 45    What  is  the  role  of  committee 
memtiers  and  staff? 

The  Act  does  not  assign  any  specific 
responsibilities  to  members  of  advisory 
committees  and  staff.  However,  both 
members  and  staff  perform  critical  roles 
in  achieving  the  goals  and  objectives  ■ 
assigned  to  advisory  committees. 
Agency  heads,  CMOs,  and  DFOs  should 
consider  these  roles  in  the  development 
of  agency  guidelines  implementing  the 
Act  and  this  part.  In  general,  such 
guidelines  should  reflect:  -' 

(a)  Clear  operating  procedures.  Clear 
operating  procedures  for  the  conduct  of 
advisory  committee  meetings,  including 
the  relationship  between  the  advisory 
committee  and  its  DFO; 

(b)  Agency  operating  policies.  In 
addition  to  the  compliance  with  the  Act, 
committee  members  and  staff  may  be 
required  to  adhere  to  additional  agency 
operating  policies;  and 

(c)  Other  applicable  statutes.  Other 
agency-specific  laws  and  regulations 
may  affect  the  agency's  advisory 
committees  directly  or  indirectly. 
Committee  members  and  staff  must 
understand  these  requirements. 

§  102-3.150    What  other  policies  or 
requirements  must  be  addressed  by  the 
agency  head  and  included  in  the  agency's 
guidelines  implementing  the  Act? 

In  developing  guidelines 
implementing  the  Act  and  this  part  at 
the  agency  level,  agency  heads  must 
address  the  following  issues  related  to 
committee  members  and  staff: 

(a)  Duration  of  appointment.  Unless 
otherwise  provided  by  statute. 
Presidential  Directive,  or  the 
establishing  authority,  advisory 
committee  members  serve  at  the 
pleasure  of  the  appointing  authority. 
Membership  terms  are  at  the  sole 
discretion  of  the  appointing  authority, 
unless  otherwise  provided  for  by  the 
committee's  establishment  authority. 

(b)  Pay  and  compensation  guidelines. 
Each  agency  head  must  establish 
uniform  pay  and  compensation 
guidelines  for  members  and  staff  of  an 
advisory  committee. 

(c)  Compensation  not  required. 
Nothing  in  this  subpart  requires  an 
agency  head  to  provide  compensation, 
unless  otherwise  provided  by  law,  to  a 
member  of  an  advisory  committee. 


(d)  Determination  of  need  to  provide 
compensation.  When  compensation  is 
deemed  appropriate  by  an  agency,  it 
must  fix  the  pay  of  the  members  of  an 
advisory  committee  to  the  daily 
equivalent  of  a  rate  of  the  General 
Schedule  in  5  U.S.C.  5332  unless  the 
members  are  appointed  as  consultants 
and  compensated  under  5  U.S.C.  3109. 
In  determining  an  appropriate  rate  of 
pay  for  the  members,  an  agency  must 
give  consideration  to  the  significance, 
scope,  and  technical  complexity  of  the 
matters  with  which  the  advisory 
committee  is  concerned  and  the 
qualifications  required  of  the  members 
of  the  advisory  committee.  An  agency 
may  not  fix  the  pay  of  the  members  of 
an  advisory  committee  at  a  rate  higher 
than  the  daily  equivalent  of  the 
maximum  rate  for  a  GS-15  under  the 
General  Schedule,  unless  a  higher  rate 
is  mandated  by  statute,  or  the  head  of 
the  agency  has  personally  determined 
that  a  higher  rate  of  pay  under  the 
General  Schedule  is  justified  and 
necessary.  The  head  of  the  agency  must 
review  such  a  determination  annually. 
An  agency  may  not  fix  the  pay  of  the 
members  of  an  advisory  committee  at  a 
rate  of  pay  higher  than  the  daily 
equivalent  of  a  rate  for  level  IV  of  the 
Executive  Schedule,  as  provided  in  5 
U.S.C.  5332. 

(e)  Compensation  of  staff  members. 
An  agency  may  set  the  pay  of  each 
advisory  committee  staff  member  at  a 
rate  of  the  General  Schedule  in  which 
the  Staff  member's  position  would 
appropriately  be  placed  (5  U.S.C. 
Chapter  51).  An  agency  may  not  set  the 
pay  of  a  staff  member  at  a  rate  higher 
than  the  daily  equivalent  of  the 
maximum  rate  for  GS-15,  unless  the 
agency  head  has  determined  that  under 
the  General  Schedule  the  staff  member's 
position  would  appropriately  be  placed 
at  a  grade  higher  than  GS-15.  This 
determination  must  be  reviewed 
annually  by  the  agency  head.  A  staff 
member  who  is  a  Federal  employee 
must  serve  with  the  knowledge  of  the 
DFO  and  the  approval  of  the  employee's 
direct  supervisor.  Staff  members  who 
are  not  Federal  employees  must  be 
appointed  in  accordance  with 
applicable  agency  procedures  following 
consultation  with  the  advisory 
committee. 

(f)  Other  pay  considerations.  In 
establishing  rates  of  compensation,  the 
agency  head  must  comply  with  any 
applicable  statutes,  regulations. 
Executive  Orders,  and  administrative 
guidelines. 

(g)  Pay  for  consultants  to  an  advisory 
committee.  An  agency  must  set  the  pay 
of  a  consultant  to  an  advisory  committee 
after  giving  consideration  to  the 
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diem  in  lieu  of  subsistence,  as 
authorized  by  section  5703  of  Title  5, 
United  States  Code,  for  persons 
employed  intermittently  in  the 
Government  service. 

(j)  Services  for  committee  members 
with  physical  disabilities.  While 
performing  advisory  committee  duties, 
an  advisory  committee  member  with  a 
physical  disability  may  be  provided 
services  by  a  personal  assistant  for 
handicapped  employees  if  the  member 
qualifies  as  a  handicapped  individual  as 
defined  by  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  does  not  otherwise  qualify  for 
assistance  under  5  U.S.C.  3102  by 
reason  of  being  an  employee  of  an 
agency. 

(k)  Exclusions  for  Federal  employees. 
Nothing  in  this  subpart  prevents  any 
person  who  (without  regard  to  his  or  her 
service  with  an  advisory  committee)  is 


a  full-time  Federal  employee  from 
receiving  compensation  at  a  rate  at 
which  he  or  she  otherwise  would  be 
compensated  as  a  full-time  Federal 
employee. 

(1)  Exclusions  for  former  Federal 
employees.  Nothing  in  this  subpart 
prevents  any  person  who  immediately 
before  his  or  her  service  with  an 
advisory  committee  was  a  full-time 
Federal  employee  from  receiving 
compensation  at  the  rate  at  which  he  or 
she  was  compensated  as  a  full-time 
Federal  employee. 

§  1 02-3.1 55    Key  points  and  principles. 

The  following  table  provides 
additional  guidance  in  the  form  of 
answers  to  frequently  asked  questions 
and  the  identification  of  Key  Points  and 
Principles  that  can  be  applied  to 
questions  and  situations  not  covered 
elsewhere  in  this  subpart: 


Section 


Question(s) 


102-3. 15(c) 


4- 


provide  support  j 

;ommittee  in  the  \ 

consultants,  as  i 


102-3.145 


.  Does  the  appointment  of  an  advisory 
committee  member  necessarily  result  in 
a  lengthy  process? 


Guidance 


No.  Each  agency  head  may  specify  those 
policies  and  procedures,  consistent  with 
the  Act  and  this  rule,  governing  the  ap- 
pointment of  advisory  committee  mem- 
bers and  staff.  Some  factors  that  affect 
how  long  the  appointment  process  takes 
include: 

•  Solicitation  of  nominations. 

•  Conflict  of  interest  clearances. 

•  Security/background  evaluations. 

•  Availability  of  candidates. 

•  Other  statutory  or  administrative  require- 
ments. 


1.  Can  advisory  committee  members  be 
appointed  as  consultants? 

2.  What  is  the  status  of  consultants  as  it 
relates  to  committee  roles  and  respon- 
sibilities? 


A.  In  some  agencies,  advisory  committee 
memtjers  are  appointed  as  consultants  in 
order  to  compensate  them  for  their  serv- 
ices. Compensation  is  normally  required 
only  in  those  instances  where  it  is  nec- 
essary to  achieve  a  balanced  member- 
ship. 

B.  Consultants  may  also  be  appointed  as 
staff  to  an  advisory  committee.  In  such 
cases,  consultants  serve  to  provide  the 
committee  with  needed  information  and 
support,  and  not  as  committee  members. 
The  appointment  of  consultants  is '  not 
governed  by  FACA,  but  is  subject  to 
other  statutes,  policies,  and  internal 
agency  procedures. 
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Key  points  and  principles 

Section 

Questlon(s) 

Guidance 

III.    Responsibilities    of    agency 
heads. 

102-3.125 

1.  Can  an  organization,  as  opposed  to  an 
individual,  be  appointed  as  a  committee 
member? 

2.  If  so,  can  different  persons  represent  the 
organization  at  different  meetings? 

A.  No;  organizations  cannot  be  committee 
memtjers   However,  individuals  may  be 
appointed  as  members  to  represent  or- 
ganizations,  including  associations  and 
other  organized  interests. 

B.  Altemates  may  represent  the  appointed 
member  with  the  approval  of  the  spon- 
soring agency.  The  appointment  of  com- 
mittee members  as  representatives  or 
Special  Govemment  Employees  (SGEs) 

.  must  be  determined  by  the  appointing 
agency  based  upon  the  role  to  be  played 
by  the   member.   Depending   upon  the 
method  of  appointment,  members  may 
be  covered  by  regulations  issued  by  the 
U.S.  Office  of  Govemment  Ethics  (OGE). 
and  related  statutes. 

IV.  Responsibilities    of    agency 
heads. 

V.  The  Federal  Advisory  Com- 
mittee Act  is  the  principal  stat- 
ute pertaining  to  advisory  com- 
mittees.  However,   other  stat- 
utes may  impact  their  use. 

102-3.125 
102-3.150 

1.  Must  an  agency's  Committee  f^lanage- 
ment  Officer  (CMO)  and  each  committee 
Designated  Federal  Official  (DFO)  be  ap- 
pointed by  the  agency  head? 

2.  May  an  agency  have  more  than  one 
CMO? 

1.  Do  other  statutes  or  regulations  affect 
the  way  an  agency  manages  its  advisory 
committee  management  program? 

The  agency  head  may  delegate  responsi- 
bility for  appointing  the  CMO  and  DFOs. 
However,  such  appointments,   including 
alternate    selections,    should    be   docu- 
mented consistent  with  the  agency's  poli- 
cies and  procedures 

A.  The  role  of  the  agency's  CMO  is  speci- 
fied in  the  Act  and  includes  oversight  re- 
sponsibilities for  all  committees  within  the 
agency.  Accordingly,  only  one  CMO  may 
be  appointed  to  perfonn  these  functions 

B.  The  agency  may,  however,  create  addi- 
tional positions  which  are  subordinate  to 
the   CMC's   agencywide    roles   and   re- 
sponsibilities. 

Yes.    While    FACA    provides    a    general 
framework    for    managing     committees 
Govemmentwide,  other  factors  may  af- 
fect how  advisory  committees  are  used 
and  managed.  These  include: 

•  The   statutory  or  Presidential   authority 
used  to  establish  an  advisory  committee. 

•  A  Congressional  limitation  placed  on  an 
agency  regarding  Its  annual  expenditures 
for  advisory  committees. 

•  Presidential  or  agency  management  di- 
rectives. 

•  The    applicability    of    conflict-of-interest 
statutes 

•  Agency    regulations    affecting    advisory 
committees. 

•  Other  requirements  imposed  by  law  or 
regulation  on  an  agency  or  its  programs, 
such  as  those  goveming  the  disposition 
of  Federal  records. 

Subpart  E— Advisory  Committee 
Meeting  and  Recordkeeping 
Procedures 

§  1 02-3.1 60    What  does  this  subpart  cover 
and  how  does  it  apply? 

This  subpart  establishes  policies  and 
procedures  relating  to  meetings  and 
other  activities  undertaken  by  advisory 
conunittees  and  their  subcommittees. 
This  subpart  also  outlines  what  records 
must  be  kept  by  Federal  agencies  and 
what  other  documentation,  including 
committee  minutes  and  reports,  must  be 
prepared  and  made  available  to  the 
public. 


§  102-3.165    What  basic  policies  apply  to 
advisory  committee  meetings? 

The  agency  head,  or  the  chairperson 
of  an  independent  Presidential  advisory 
committee,  must  ensure  that: 

(a)  Each  advisory  committee  meeting 
is  held  at  a  reasonable  time  and  in  a 
manner  or  place  reasonably  accessible 
to  the  public; 

(b)  The  meeting  room  size  is  sidficient 
to  accommodate  advisory  committee 
members,  committee  or  agency  staff, 
and  a  reasonable  number  of  interested 
members  of  the  public; 


(c)  Any  member  of  the  public  is 
permitted  to  file  a  written  statement 
with  the  advisory  committee;  and 

(d)  Any  member  of  the  public  may 
speak  at  the  advisory  committee 
meeting  if  the  agency's  guidelines  so 
permit. 

§  102-3.170    What  basic  policies  apply  to 
subcommittee  meetings? 

(a)  Deliberations  of  subcommittees 
may  lead  to  decisions  that  are  adopted 
by  a  parent  committee  without  further 
deliberation  or  discussion  by  the  parent 
conunittee.  If  subcommittees  conduct 
deliberations  that  load  to  advice  or 
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make  a  copy  of  the  determination 
available  to  the  public  upon  request. 

§  1 02-3.1 85  What  activities  of  an  advisory 
committee  are  not  subject  to  the  notice  and 
open  meeting  requirements  of  the  Act? 

The  following  activities  of  an  advisory 
committee  are  excluded  from  the 
procedural  requirements  contained  in 
this  subpart: 

(a)  Committee  pre-deliberative  work. 
Meetings  of  two  or  more  advisory 
committee  or  subcommittee  members 
convened  solely  to  gather  information  or 
conduct  research  for  a  chartered 
advisory  committee,  to  analyze  relevemt 
issues  and  facts,  or  to  draft  proposed 
position  papers  for  deliberation  by  the 
advisory  committee  or  a  subcommittee 
of  the  advisory  committee. 

(b)  Committee  admlnislrative  work. 
Meetings  of  two  or  more  advisory 
committee  or  subcommittee  members 
convened  solely  to  discuss 
administrative  matters  of  the  conmiittee 
not  related  to  deliberation  concerning 
the  committee's  functions,  scope,  and 
advice  or  recommendations  to  the 
Executive  Branch. 

§  102-3.190    How  are  advisory  committee 
meetings  documented?  r 

The  agency  head  or,  in  the  case  of  an 
independent  Presidential  advisory 
committee,  the  chairperson  must  ensure 
that  detailed  minutes  of  each  advisory 
committee  meeting  are  kept.  The 
chairperson  of  each  advisory  committee 
must  certify  to  the  accuracy  of  all 
minutes  of  advisory  committee 
meetings.  The  minutes  must  include: 

(a)  The  time,  date,  and  place  of  the 
committee  meeting; 

(b)  A  list  of  the  persons  who  were 
present  at  the  meeting,  including 
committee  members  and  staff,  agency 
employees,  and  members  of  the  public 
who  presented  oral  or  written 
statements; 

(c)  An  accurate  description  of  each 
matter  discussed  and  the  resolution,  if 
any,  made  by  the  committee  regarding 
such  matter; 

(d)  Copies  of  each  report  or  other 
document  received,  issued,  or  approved 
by  the  committee;  and  (e)  Minutes  of 
advisory  committee  and  subcommittee 
meetings  must  be  finalized  within  90 
calendar  days  of  the  meeting(s)  covered. 

§102-3.195    What  reports  must  be 
prepared  by  an  agency  covering  the 
activities  of  each  advisory  committee  it 
establishes  or  utilizes? 

(a)  Presidential  committee  follow-up 
report.  Within  one  year  after  a 
Presidential  advisory  committee  has 
submitted  a  public  report  to  the 
President,  a  follow-up  report  will  be 
prepared  and  transmitted  to  the 


Congress  detailing  the  disposition  of  the 
committee's  recommendations  in 
accordance  with  section  6(b)  of  the  Act. 
The  Secretariat  shall  assure  that  such 
reports  are  prepared  and  transmitted  to 
the  Congress  as  directed  by  the 
President;  either  by  his  delegate,  by  the 
agency  responsible  for  providing 
support  to  a  Presidential  advisory 
committee,  or  by  the  responsible  agency 
or  organization  designated  in  the  charter 
of  the  Presidential  advisory  committee 
pursuant  to  §  102-3. 90{j).  In  performing 
this  function,  GSA  may  solicit  the 
a5si  stance  of  the  Office  of  Management 
and  Budget  and  other  appropriate 
organizations.  Reports  shall  be 
consistent  with  specific  instructions 
issued  periodically  by  the  Secretariat. 

(b)  Annual  Report  of  the  President  on 
Federal  Ad\isory  Committees.  The 
President's  annual  report  to  the 
Congress  must  be  prepared  by  GSA 
consistent  with  the  information 
specified  in  section  6(c)  of  the  Act.  The 
report  will  be  based  on  data  filed 
electronically  on  a  fi'  r  '  year  basis  by 
each  agency,  using  a  shared  Internet- 
based  system  maintained  by  GSA  and 
furnished  in  accordance  with 
instructions  provided  annually  by  the 
Secretariat.  The  preparation  of  these 
electronic  submissions  by  agencies  has 
been  assigned  interagency  report  control 
number  (IRCN)  0304-GSA-AN. 

(c)  Annual  report  of  closed  meetings. 
In  accordance  with  section  10(d)  of  the 
Act,  advisory  committees  holding 
closed  meetings  must  issue  reports  at 
least  annually,  setting  forth  a  summary 
of  activities  consistent  with  the  policy 
of  section  552(b)  of  Title  5.  ^nited 
States  Code. 

(d)  Disposition  of  all  committee 
reports.  Subject  to  section  552  of  Title 
5,  United  States  Code,  eight  copies  of 
each  report  made  by  an  advisor)' 
committee,  including  any  report  on 
closed  meetings  as  specified  in 
paragraph  (c)  of  this  section,  and,  where 
appropriate,  background  papers 
prepared  by  consultants,  must  be  filed 
with  the  Library  of  Congress  as  required 
by  section  13  of  the  Act,  for  public 
inspection  and  use  at  the  location 
specified  §102-3. 85(a)(3). 

(e)  Disposition  of  committee  records. 
Official  records  generated  by  or  for  an 
advisory  committee  must  be  retained  for 
the  life  of  the  committee  and.  upon 
termination,  handled  in  accordance 
with  regulations  issued  by  the  National 
Archives'and  Records  Administration 
(NARA). 

§  102-3.200    Key  points  and  principles. 

The  following  table  provides 
additional  guidance  in  the  form  of 
answers  to  frequently  asked  questions 
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and  the  identification  of  Key  Points  and 
Principles  that  can  be  applied  to 


questions  and  situations  not  covered 
elsewhere  in  this  subpart: 


Key  points  and  principles 

Section 

Question(s) 

Guidance 

I.  With  some  exceptions,  advisory 
committee  meetings  are  open 
to  the  public. 

II.  Notices  must  be  published  in 
the  Federal  Register  announc- 
ing committee  meetings. 

102-3. 15(d) 
102-3.175 

1.  Must  all  advisory  committee  and  sut)- 
committee  activities  be  open  to  the  pub- 
lic? 

1.  Can  agencies  publish  a  single  Federal 
Register    notice    announcing    multiple 
committee  meetings? 

No    Advisory  committee   meetings,   wtien 
appropriate,  may  be  closed  in  accord- 
ance with  the  liases  for  closure  under 
the  Government  in  the  Sunshine  Ad. 

A.  Subcommittees  that  report  to  a  parent 
committee,  and  not  directly  to  a  Federal 
official,  need  not  open  their  sessions  to 
the  public  or  comply  with  the  Act's  proce- 
dures for  announcing  meetings. 

B.  However,   Agencies   are   cautioned  to 
avoid  excluding  the  public  from  attending 
any  meeting  where  a  subcommittee  de- 
velops    substantive     advice     or     rec- 
ommendations which  are  subject  to  only 
nominal  review  by  the  parent  committee 
before    being   submitted   to   a    Federal 
agency  or  official.  Such  exclusions  would 
run  counter  to  FACA's  provisions  requir- 
ing contemporaneous  access  to  the  com- 
mittee deliberative  process. 

Yes.  agencies  may  publish  a  single  notice 
announcing  multiple  meetings  as  long  as 
such  notices  contain  all  of  the  informa- 
tion   contained    in    §102-3.175.    Such 
"blanket  notices"  should  not  announce 
meetings  so  far  in  advance  as  to  prevent 
the    public    from    t)eing    adequately    in- 
formed of  a  committee's  schedule.  Tfie 
bases  for  closure  for  each  session  still 
must   t>e   reviewed   en   a   contempora- 
neous basis. 

III.   Advisory   committee   records 
must  be  managed  in  accord- 
ance with  regulations  issued  by 
the     National     Archives     and 
Records              Administration 
(NARA). 

102-195(6) 

1.  How  long  must  an  agency  keep  com-     Following    a   committee's   termination,    its 
mittee  files  once  the  committee  haS  been        records  should  be  scheduled  for  disposi- 
terminated?                                                    tion  in  accordance  with  NARA  regula- 
tions. The  agency's  records  management 
officer  should  be  consulted  for  further  de- 
tails. 

[PR  Doc.  00-886  Filed  1-13-00;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

\    RULES  GOING  INTO 
EFFECT  JANUARY  14, 
2000 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Encryption  commodities  or 
software;  export  and 
reexport  to  individuals, 
commercial  firms,  and 
other  non-government 
end-users  in  all 
destinations;  published  1- 
14-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Northern  anchovy/coastal 
pelagic  species; 
published  12-15-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Strengthening  Institutions 
Program  and  Developing 
Hispanic-Serving 
Institutions  Program; 
published  12-15-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  published  1- 
14-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Personal  radio  services — 
Medical  implant 
communications  service 
in  402-405  MHz  band; 
establishment;  published 
12-15-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 
Conference  planning  costs; 

published  1-10-00 
Privately  owned  automobile 
mileage  reimbursement; 
published  1-7-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Head  Start  Program: 


Selection  and  funding  of 
grantees;  policies  and 
procedures;  published  12- 
15-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Arkansas;  published  1-14-00 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Immigration  Examinations 
Fee  Account;  small 
volume  aRplication  fees; 
adjustment;  published  12- 
15-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aircraft  Belts,  Inc.;  published 

12-10-99 
Pilatus,  Aircraft  Ltd.; 

published  11-26-99 
Precise  Flight,  Inc.; 
published  11-30-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Magnetic  Levitation 
Transportation  Technology 
Deployment  Program; 
published  1-14-00 
TREASURY  DEPARTMENT 
Privacy  Act;  implementation; 
published  1-14-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Scrapie  pilot  projects; 
comments  due  by  1-18- 
00;  published  12-17-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Meat  produced  by  advanced 
meat/bone  separation 
machinery  and  recovery 
systems;  comments  due 
by  1-18-00;  published  12- 
16-99 

COMMERCE  DEPARTMENT 

National  Institute  of 

Standards  and  Technology 

Accreditation  and  assessment 
programs: 


Federal  conformity 
assessment  activities; 
policy  guidance; 
comments  due  by  1-17- 
00;  published  11-3-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Cook  Inlet  beluga  whales; 
depleted  designation: 
comments  due  by  1-19- 
00;  published  12-17-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  pollock; 
comments  due  by  1-20- 
00;  published  1-5-00 
Caribt)ean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  1-20-00; 
published  12-21-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Anticompetilive  teaming; 
comments  due  by  1-18- 
00;  published  11-18-99 
Utilization  of  Indian 
organizations  and  Indian- 
owned  economic 
enterprises;  comments 
due  by  1-18-00;  published 
11-18-99 

DEFENSE  DEPARTMENT 
Navy  Department 

Underwater  archeological 
research  permits  on 
submerged  cultural 
resources;  application 
guidelines;  comments  due 
by  1-18-00;  published  11- 
19-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Higher  Education  Act — 
Negotiated  rulemaking 
committees  on  issues 
under  Title  IV; 
establishment; 
comments  due  by  1-18- 
00;  published  12-30-99 
Postsecondary  eduction: 
Gaining  Eariy  Awareness 
and  Readiness  for 
Undergraduate  Programs 
(GEAR  UP)  Program; 
comments  due  by  1-20- 
00;  published  12-21-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 

pollutants: 

Arizona;  comments  due  by 

1-18-00;  published  12-17- 

99 
Indiana;  comments  due  by 

1-18-00;  published  12-17- 

99 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

1-18-00;  published  12-16- 

99 
Califomia;  comments  due  by 

1-17-00;  published  1-6-00 
Indiana;  comments  due  by 

1-19-00;  published  12-20- 

99 
Missouri;  comments  due  by 

1-19-00;  published  12-20- 

99 
New  Jersey;  comments  due 

by  1-18-00;  published  12- 

17-99 
New  Mexico;  comments  due 

by  1-19-00;  published  12- 

20-99 
Pennsylvania;  comments 

due  by  1-18-00:  published 

12-17-99 
Rhode  Island;  comments 

due  by  1-21-00;  published 

12-22-99 
Texas;  comments  due  by  1- 

21-00;  published  12-22-99 
Pesticide  programs: 
Antimicrobial  pesticide 

products;  registration 

procedures  and  labeling 

standards,  etc.;  comments 

due  by  1-18-00;  published 

11-16-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Herbrcide  safener  HOE- 

107892  and  metabolites; 

comments  due  by  1-21- 

00;  published  11-22-99 
Paraquat;  comments  due  by 

1-21-00;  published  11-22- 

99 
Solid  wastes: 
Residential,  commercial,  and 

institutional  solid  waste; 

guideline  revisions; 

comments  due  by  1-18- 

00:  published  12-17-99 
Storage  and  collection  of 

residential,  commercial, 

and  institutional  solid 

waste;  comments  due  by 

1-18-00;  published  12-17- 

99 
Water  programs: 
Clean  Water  Act — 

Water  quality  planning 
and  management; 
National  Pollutant 


IV 


Elimination 
and 
Idegradation 

comments 

00; 
0-27-99 


-20 


f4cilities  use  in 
with 
switching; 


Discharge 
System  prcJgram 
Federal  ani 
policy,  etc 
due  by  1 
published 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  ten/ices: 
Telecommunications  Act  of 
1996;  implen  entation — 
Unbundled  scared 

transport 

conjunction 

unbundled 

local  competition 

provisions 

due  by  1- 

published 
Radio  services 
Fixed  microwa\le 
24  GHz  ban( 

and  servicd 

comments 

00;  publish|ed 
Local  multi] 

distribution 

comments 

00;  published 
Maritime  servicps — 
Los  Angeles 

Beach.  CA 

MHz  frequf 

availability 

operations 

due  by  1-' 

published 

FEDERAL  HOUSING 
FINANCE  BOAR  3 

Federal  home  lo^n  bank 
system: 
Corporate  governance 

resF>onsibiliti(  s 

comments 

00:  publishe( 
HEALTH  AND 
SERVICES 
Food  and  Drug 
Administration 
Medical  devices: 
Hearing  aids; 

amendments 

due  by  1-1 

11-3-99 

HEALTH  AND 
SERVICES 
Inspector  Generial 
Health  and  Hufrjan 
Department 
Health  care 
and  abuse: 
Health  Insuranfce 
and  Accounlpbil 
Medicare 
care  progfpms 
kickback 
shared  ri 


Federal  Register / Vol.  65,  No.  10 /Friday.  January  14.  2000 /Reader  Aids 


comments 
-00; 
14-00 
sbecial: 

services — 
licensing 
mles; 
due  by  1-19- 
12-20-99 
tipcjint 
service; 
due  by  1-21- 
12-21-99 

and  Long 
156.250 
ncy 

for  port 
comments 
3-00: 
2-21-99 


devolution; 
I  by  1-20- 
12-21-99 


HJMAN 
DEP/kRTMENT 


tK:hnical  data 
comments 
published 


7  00 


HJMAN 
DEPARTMENT 
Office, 
Services 

programs;  fraud 

Portability 

ity  Act — 

State  health 

anti- 

dtatute  for 


•is  I 

arrangeme  nts.  statutory 
exception:  comments 
due  by  l-  8-00: 
published  n  1-1 9-99 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

EfKlangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Alabama  tseach  mouse, 
etc.;  comments  due  by 
1-18-00;  published  11- 
18-99 
Straight-horned  markhor; 
comments  due  by  1-21- 
00;  published  9-23-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Pennsylvania;  comments 
due  by  1-18-00;  published 
12-17-99 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 

comments  due  by  1-18-00; 

published  12-16-99 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions; 
Stein.  Michael;  comments 
due  by  1-18-00;  published 
11-3-99 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Flexibility;  clarification  and 
addition;  comments  due 
by  1-17-00;  published  11- 
3-99 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Procedings:  efficiency 
improvement;  comments 
due  by  1-21-00;  published 
12-28-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Standard  Mail  destination 
entry  mailings:  procedure 
changes;  comments  due 
by  1-21-00;  published  12- 
22-99 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  determination; 
comments  due  by  1-18- 
00;  published  11-18-99 
Disability  determination — 
Reviews  for  medical 
recovery  of  annuitants; 
discontinuance; 
comments  due  by  1-18- 
00;  published  11-18-99 
Railroad  Unemployment 
Insurance  Act: 
Remuneration;  definition; 
comments  due  by  1-18- 
00;  published  11-16-99 
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Securities: 
Proxy  and  information 
statements;  delivery  to 
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11-16-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
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Cape  Cod  Canal;  arrival 
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(Y2K)  reporting 
requirements  for  transiting 
vessels;  regulated 
navigation  area; 
comments  due  by  1-21- 
00;  published  12-22-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 

20-00;  published  12-21-99 
AlliedSignal.  Inc.;  comments 

due  by  1-18-00;  published 

11-19-99 
Ayres  Corp.;  comments  due 

by  1-21-00;  published  11- 

24-99 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  1-18- 

00;  published  11-16-99 
Boeing;  comments  due  by 

1-18-00;  published  11-19- 

99 
Eurocopter  France; 

comments  due  by  1-18- 

00;  published  11-18-99 
General  Electric  Aircraft 

Engines;  comments  due 

by  1-18-00;  published  11- 

19-99 
McDonnell  Douglas; 

comments  due  by  1-21- 

00;  published  12-7-99 
Raytheon;  comments  due  by 

1-20-00;  published  12-6- 

99 
Airworthiness  standards: 
Special  conditions — 

McDonnell  Douglas  DC-9- 
30  series  airplanes; 
comments  due  by  1-18- 
00;  published  12-3-99 
Class  C  and  Class  E 
airspace;  comments  due  by 
1-17-00;  published  12-2-99 
Class  E  airspace;  comments 
due  by  1-18-00;  published 
12-17-99 
Commercial  space 
transportation: 
Licensed  reentry  activities; 

financial  responsibility 

requirements:  comments 

due  by  1-21-00;  published 

12-13-99 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Motorcycle  brake  systems; 
comments  due  by  1-18- 
00;  published  11-17-99 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 

Programs  Administration 

Pipeline  safety: 
Gas  transmission  and 
hazardous  liquid  pipelines 
in  high-consequence 
areas;  enhanced  safety 
and  environmental 
protection;  comments  due 
by  1-17-00;  published  12- 
22-99 

TREASURY  DEPARTMENT 

Customs  Sen/ice 

Customs  financial  and 
accounting  procedure: 
Endorsement  of  checks 
deposited;  comments  due 
by  1-18-00;  published  11- 
17-99 

Mechandise,  special  classes: 
Products  of  forced  or 
indentured  child  latrar; 
prohibited  importation  and 
seizure;  comments  due  by 
1-18-00;  published  11-17- 
99 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 
State  income  tax 
obligations;  tax  refund 
payments  offset; 
comments  due  by  1-19- 
00:  published  12-20-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Charitable  remainder  trusts; 
prevention  of  abuse; 
comments  due  by  1-19- 
00;  published  10-21-99 

LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000 

A  Cumulative  List  of  Public 

Laws  for  the  first  session  of 

the  106th  Congress  will  be 

published  in  the  Federal 

Register  on  December  30, 

1999. 
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Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  11 

Tuesday,  January  18,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
uew  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-AI66 

Retirement  Eligibility  for  Nuclear 
Materials  Couriers  Under  CSRS  and 
FERS 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
rules  applicable  to  nuclear  materials 
couriers  employed  under  the  Civil 
Service  Retirement  System  (CSRS)  and 
the  Federal  Employees'  Retirement 
System  (FERS).  These  interim  rules  are 
pursuant  to  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999  enacted  on  October  17, 
1998.  The  Act  provides  early  retirement 
and  enhanced  annuity  benefits  for 
nuclear  materieds  couriers  employed  by 
the  United  States  Department  of  Energy 
under  CSRS  and  FERS;  requires  an 
increase  in  the  percentage  rate  of 
withholdings  from  the  basic  pay  of 
nuclear  material  couriers;  and 
establishes  mandatory  retirement  of 
nuclear  materials  couriers  at  age  57. 
These  regulations  are  necessary  to  put 
the  new  retirement  provisions  into 
effect. 

DATES:  Interim  rules  effective  January 
18,  2000;  comments  must  be  received  on 
or  before  March  20,  2000. 

ADDRESSES:  Send  comments  to  Mary 
Ellen  Wilson;  Office  of  Persormel 
Management;  RIS/RPD,  Room  4351; 
1900  E  Street,  N.W.;  Washington,  DC 
20415-3200;  or  deliver  to  OPM,  Room 
4351.  1900  E  Street,  NW.,  Washington, 
DC.  Comments  may  also  be  submitted 
by  electronic  mail  to  combox@opm.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  Brown,  (202)  606-0299. 

SUPPLEMENTARY  INFORMATION:  Sections 
8336(c)  and  8412(^)  of  title  5,  U.S.  Code 
have  been  amended  by  section  3154  of 
the  Strom  Thiumond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999, 
Public  Law  105-261,  112  Stat.  1920,  to 
authorize  immediate  retirement  benefits 
at  age  50  for  Federal  employees  who 
have  completed  20  years  of  Federal 
civiUan  service  as  a  nuclear  materials 
courier  with  the  United  States 
Department  of  Energy.  Section  8412(d) 
of  title  5,  U.S.  Code  has  also  been 
amended  by  Public  Law  105-261  to 
authorize  immediate  retirement  at  any 
age  for  Federal  employees  who  have 
completed  25  years  of  service  as  a 
nuclear  materials  courier  with  the 
United  States  Department  of  Energy. 
These  amendments  apply  only  to 
individuals  who  are  employed  as  a 
nuclear  materials  courier  after  October 
17,  1998,  the  date  of  enactment  of 
Public  Law  105-261. 

Under  Public  Law  105-261  the 
enhanced  basic  annuity  computations 
provided  by  sections  8339(d)  (CSRS) 
and  8415(d)  (FERS)  of  title  5,  U.S.  Code 
are  now  applicable  to  nuclear  materials 
couriers.  Beginning  with  the  first  pay 
period  that  began  after  October  17,  1998, 
nuclear  material  couriers  became 
subject  to  the  same  percentage  rate  of 
withholdings  from  basic  pay  apphcable 
to  law  enforcement  officers  and 
firefighters.  Effective  October  17,  1999, 
nuclear  materials  coiuiers  are  also 
subject  to  the  mandatory  separation  (at 
age  57)  provisions  of  sections  8335(b) 
(CSRS)  and  8425(b)  (FERS)  of  title  5, 
U.S.  Code. 

For  purposes  of  the  Civil  Service 
Retirement  System  and  the  Federal 
Employees'  Retirement  System,  nuclear 
materials  courier  means  an  employee  of 
the  Department  of  Energy,  the  duties  of 
whose  position  are  primarily  to 
transport,  and  provide  armed  escort  and 
protection  during  transit  of,  nuclear 
weapons,  nuclear  weapon  components, 
strategic  quantities  of  special  nuclear 
materials  or  other  materials  related  to 
national  security;  and  includes  an 
employee  who  is  transferred  directly  to 
a  supervisory  or  administrative  position 
within  the  same  Department  of  Energy 
organization,  after  performing  the 
above-described  duties  for  at  least  3 
years. 


Section  3154  of  Public  Law  105-261, 
112  Stat.  1920,  estabUshes  a  separate 
class  of  employees  who  can  earn 
enhanced  basic  annuity  computations 
provided  by  sections  8339(d)  (CSRS) 
and  8415(d)  (FERS)  of  title  5,  U.S.  Code. 
Although  a  "nuclear  materials  courier" 
is  not  a  "law  enforcement  officer,"  the 
procedure  that  the  Secretary  of  Energy 
must  follow  to  make  a  "nuclear 
materials  courier"  coverage 
determination  is  similar  to  the 
procedures  currently  used  by  an  agency 
head  in  a  "law  enforcement  officer" 
coverage  determination  under  5  C.F.R. 
part  831,  subpart  I. 

Waiver  of  General  Notice  of  Proposed 
Rulemaking 

Under  5  U.S.C.  553(b)(3)(B),  I  find 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking, 
and  for  making  these  rules  effective  in 
less  than  30  days.  These  regulations  will 
affect  the  eligibility  for  immediate 
retirement,  the  computation  of  annuity, 
employee  deductions  from  basic  pay, 
agency  contributions,  and  mandatory 
separation  for  nuclear  materials  couriers 
imder  the  Civil  Service  Retirement 
System  and  the  Federal  Employees' 
Retirement  System  on  and  after  October 
17,  1998.  Publication  of  a  general  notice 
on  proposed  rulemaking  would  be 
contrary  to  the  public  interest  because  it 
would  delay  the  retirement  of  nuclear 
materials  couriers  under  the  provisions 
of  Public  Law  105-261  and  would 
binder  the  Department  of  Energy's 
effective  management  of  the  nuclear 
materials  courier  workforce. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
retirement  benefits  of  retired  nuclear 
materials  couriers  and  their  siu^vors. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procediu«.  Air  traffic  controllers. 
Alimony,  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
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relations,  Law  e  nforcement  officers. 

Pensions,  Repoi  ting  and  recordkeeping 

requirements,  F  etirement. 

U.S.  Office  of  Per  onnel  Management. 

Janice  R.  Lachani  ;e, 

Director. 

Accordingly,  DPM  is  amending  5  CFR 
parts  831  and  8  12  as  follows: 

PART  831— RE  1REMENT 

1.  The  author  ,ty  citation  for  part  831 
is  revised  to  reap  as  follows: 


U.S 


US 
1(5 


■  secti )n 


US 


Authority:  5  U 

issued  under  5 
issued  under  5  U 
issued  under  5 
7001  of  Pub.  L 
amended  by 
113  Stat.  430;  §8; 
under  5TJ.S.C 
issued  under  5 
also  issued  undei 
and  11246(b)  of 
251;  §831. 201(g) 
7(b)  and  7(e)  of 
2419;  §831.201(1 
3  and  7(c)  of  Pub 
§831.204  also 
Pub.  L.  104-8, 
section  153  of  Pu|) 
1321;  §831.303 
8334(d)(2);  §831. 
section  1(3)  E.O. 
Comp.  p.  317;  § 
U.S.C.  8339(j)  an 
831.664  also 
(c)(2)  of  Pub.  L. 
§831.682  also  i 
Pub.  L.  99-251, 
issued  under  5  U 
issued  under  5  U 
of  Pub.  L.  100-203 
§831.2203  also  i 
7001(a)(4)  of  Pub 
1388-328 


Pub. 
lis 
Pib 


10} 


a  so  1 


(83 


issu  id 


ISS  Ll< 

iDo: 


2.  Section  83 1 
revising  paragr  i 
introductory  te  (t 
read  as  follows 


C.  8347;  §831.102  also 
.C.  8334;  §831.106  also 
.C.  552a;  §831.114  also 
C.  8336(d)(2)  and  section 
-174.  112  Stat.  58,  as 

651  of  Pub.  L.  106-58, 
1.201(b)(1)  also  issued 
83|47(g);  §  831.201(b)(6)  also 
C.  7701(b)(2);  §  831.201(g) 
sections  11202(f),  11232(e). 
L.  105-33,  111  Stat, 
so  issued  under  sections 

L.  105-274,  112  Stat, 
also  issued  under  sections 
L.  105-274,  112  Stat.  2419; 
isslied  under  section  102(e)  of 
Stat.  102,  as  amended  by 
L.  104-134,  110  Stat, 
issued  under  5  U.S.C. 
02  also  issued  under 
11228.  3  CFR  1964-1965 
1.663  also  issued  under  5 
(k)(2);§§  831.663  and 
under  section  11004 
lp3-66,  107  Stat.  412; 

ed  under  section  201(d)  of 

Stat.  23;  subpart  L  also 
S.C.  8337;  subpart  V  also 
S.C.  8343a  and  section  6001 
101  Stat.  1330-275; 
I  sued  under  section 
L.  101-508.  104  Stat. 


.502  is  amended  by 
ph  (b)(1)  and  the 
to  paragraph  (c)  to 


§  831 .502    Automatic  separation; 
exemption. 

*         *         * 

(b)(1)  The  he  id  of  the  agency,  when 
in  his  or  her  ju  igment  the  public 
interest  so  reqi  ires,  may  exempt  a  law 
enforcement  ol  Rcer,  firefighter  or 
nuclear  materii  ils  courier  from 
automatic  sepa  ration  until  that 
employee  beco  nes  60  years  of  age. 


froii 


(c)  When  a 
lacks  authority 
exemption 
for  one  of  its 
Presidential 
age(s)  provide< 


em 


d  jpartment  or  agency 
and  wishes  to  secure  an 
automatic  separation 
ployees  other  than  a 
f  pointee,  beyond  the 
by  statute,  i.e.,  age  60 
for  a  l?w  enforhprripnt  officer,  firefighter 
or  nuclear  mat  srials  courier,  age  61  for 
an  air  traffic  c(  ntroller,  and  age  62  for 


an  employee  of  the  Alaska  Railroad  in 
Alaska  or  an  employee  who  is  a  citizen 
of  the  United  States  employed  on  the 
Isthmus  of  Panama  by  the  Panama  Canal 
Commission,  the  department  or  agency 
head  shall  submit  a  recommendation  to 
that  effect  to  0PM. 
***** 

3.  Subpart  H — is  added  to  read  as 
follows: 

Subpart  H— Nuclear  Materials  Couriers 

831.801  Applicability  and  purpose. 

831.802  Definitions. 

831.803  Conditions  for  coverage  in  primary 
positions. 

831.804  Conditions  for  coverage  in 
secondary  positions. 

831.805  Evidence. 

831.806  Requests  from  individuals. 

831.807  Withholdings  and  contributions. 

831.808  Mandatory  separation. 

831.809  Reemployment. 

831.810  Review  of  decisions. 

831.811  Oversight  of  coverage 
determinations. 

Subpart  H— Nuclear  Materials  Couriers 

§  831 .801    Applicability  and  purpose. 

(a)  This  subpart  contains  regulations 
of  the  Office  of  Personnel  Management 
(OPM)  to  supplement  5  U.S.C.  8336(c), 
which  establishes  special  retirement 
eligibility  for  nuclear  materials  couriers 
employed  imder  the  Civil  Service 
Retirement  System;  5  U.S.C.  8334(a)(1) 
and  (c),  pertaining  to  deductions, 
contributions,  and  deposits;  5  U.S.C. 
8335(b),  pertaining  to  mandatory 
retirement;  and  5  U.S.C.  8339(d), 
pertaining  to  computation  of  annuity. 

(b)  The  regulations  in  this  subpart  are 
issued  pursuant  to  the  authority  given  to 
OPM  in  5  U.S.C.  8347  to  prescribe 
regulations  to  carry  out  5  U.S.C,  chapter 
83,  subchapter  III.  and  in  5  U.S.C.  1104 
to  delegate  authority  for  personnel 
management  to  the  heads  of  agencies. 

§  831 .802    Definitions. 

In  this  subpart — 

Agency  head  ineans  the  Secretary  of 
Energy.  For  purposes  of  this  subpart, 
agency  bead  is  also  deemed  to  include 
the  designated  representative  of  the 
Secretary  of  Energy,  except  that  the 
designated  representative  must  be  a 
department  headquarters-level  official 
who  reports  directly  to  the  Secretary  of 
Energy,  or  to  the  Deputy  Secretary  of 
Energy,  and  who  is  the  sole  such 
representative  for  the  entire  department. 

Nuclear  materials  courier  means  an 
employee  of  the  Department  of  Energy, 
the  duties  of  whose  position  are 
primarily  to  transport,  and  provide 
armed  escort  and  protection  diuing 
transit  of,  nuclear  weapons,  nuclear 
weapon  components,  strategic 
quantities  of  special  nuclear  materials  or 


other  materials  related  to  national 
security,  including  an  employee 
engaged  in  this  activity  who  is 
transferred  directly  to  a  supervisory  or 
administrative  position  within  the  same 
Department  of  Energy  organization,  after 
performing  this  activity  for  at  least  3     ♦ 
years.  (See  5  U.S.C.  8331(27).) 

Primary  duties  are  those  duties  of  a 
position  that — 

(l)(i)  Are  paramount  in  influence  or 
weight;  that  is,  constitute  the  basic 
reasons  for  the  existence  of  the  position; 

(ii)  Occupy  a  substantial  portion  of 
the  individual's  working  time  over  a 
typical  work  cycle;  and 

(iii)  Are  assigned  on  a  regular  and 
recurring  basis. 

(2)  Duties  that  are  of  an  emergency, 
incidental,  or  temporary  natvue  cannot 
be  considered  primary  even  if  they  meet 
the  substantial  portion  of  time  criterion. 
In  general,  if  an  employee  spends  an 
average  of  at  least  50  percent  of  his  or 
her  time  performing  a  duty  or  group  of 
duties,  they  are  his  or  her  primary 
duties. 

Primary  position  means  a  position 
that  is  in  an  organization  of  the 
Department  of  Energy  and  whose 
primary  duties  are  to  tiansport,  and 
provide  armed  escort  and  protection 
during  transit  of,  nuclear  weapons, 
nuclear  weapon  components,  strategic 
quantities  of  special  nuclear  materials  or 
other  materials  related  to  national 
security. 

Secondary  position  means  a  position 
that: 

(1)  Is  clearly  in  the  nuclear  materials 
transportation  field; 

(2)  Is  in  an  organization  of  the 
Department  of  Energy  having  a  nuclear 
materials  transportation  mission;  and 

(3)  Is  either— 

(i)  Supervisory;  i.e.,  a  position  whose 
primary  duties  are  as  a  first-level 
supervisor  of  nuclear  materials  couriers 
in  primary  positions;  or 

(ii)  Administrative;  i.e.,  an  executive, 
managerial,  technical,  semiprofessional, 
or  professional  position  for  which 
experience  in  a  primary  nuclear 
materials  courier  position  is  a 
prerequisite. 

§  831 .803    Conditions  for  coverage  in 
primary  positions. 

(a)  An  employee's  service  in  a 
position  that  has  been  determined  by 
the  Secretary  of  the  Department  of 
Energy  to  be  a  primary  nuclear  materials 
courier  position  is  covered  under  the 
provisions  of  5  U.S.C.  8336(c). 

(b)  An  employee  who  is  not  in  a 
primarv  position,  nor  coverp-1  while  in 
a  secondary  position,  and  who  is 
detailed  or  temporarily  promoted  to  a 
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primary  position  is  not  covered  under 
the  provisions  of  5  U.S.C.  8336(c), 

§  831 .804    Conditions  for  coverage  in 
secondary  positions. 

(a)  An  employee's  service  in  a 
position  that  has  been  determined  by 
the  Secretary  of  the  Department  of 
Energy  to  be  a  secondary  nuclear 
materials  courier  position  following  3 
years  of  service  in  a  primary  nuclear 
materials  courier  position  is  covered 
under  the  provisions  of  5  U.S.C.  8336(c) 
if  all  of  the  following  criteria  are  met: 

(1)  The  employee  is  transferred 
directly  {i.e.,  without  a  break  in  service 
exceeding  3  days)  from  a  primary 
position  to  a  secondary  position;  and 

(2)  If  applicable,  the  employee  has 
been  continuously  employed  in 
secondary  positions  since  transferring 
from  a  primary  position  without  a  break 
in  service  exceeding  3  days,  except  that 
a  break  in  employment  in  secondary 
positions  which  begins  with  an 
involuntary  separation  (not  for  cause), 
within  the  meaning  of  5  U.S.C. 
8336(d)(1),  is  not  considered  in 
determining  whether  the  service  in 
secondary  positions  is  continuous  for 
this  purpose. 

(b)  An  employee  who  is  not  in  a 
primary  position,  nor  covered  while  in 
a  secondary  position,  and  who  is 
detailed  or  temporarily  promoted  to  a 
secondary  position  is  not  covered  under 
the  provisions  of  5  U.S.C.  8336(c). 

§831.805    Evidence. 

(a)  The  Secretary  of  Energy's 
determination  luider  §  831.803  that  a 
position  is  a  primary  position  must  be 
based  solely  on  the  official  position 
description  of  the  position  in  question, 
and  any  other  official  description  of 
duties  and  qualifications.  The  official 
dociunentation  for  the  position  must 
establish  that  it  satisfies  the 
requirements  defined  in  §  831.802. 

(b)  A  determination  under  §  831.804 
must  be  based  on  the  official  position 
description  and  any  other  evidence 
deemed  appropriate  by  the  agency  head 
for  making  the  determination. 

(c)  If  an  employee  is  in  a  position  not 
subject  to  the  one-half  percent  higher 
withholding  rate  of  5  U.S.C.  8334(a)(1), 
and  the  employee  does  not,  within  6 
months  after  entering  the  position  or 
after  any  significant  change  in  the 
position,  formally  and  in  writing  seek  a 
determination  from  the  employing 
agency  that  his  or  her  service  is  properly 
covered  by  the  higher  withholding  rate, 
the  agency  head's  determination  that  the 
service  was  not  so  covered  at  the  time 
of  the  service  is  presumed  to  be  correct. 
This  presumption  may  be  rebutted  by  a 
preponderance  of  the  evidence  that  the 


employee  was  imaware  of  his  or  her 
status  or  was  prevented  by  cause 
beyond  his  or  her  control  fi-om 
requesting  that  the  official  status  be 
changed  at  the  time  the  service  was 
performed. 

§  831 .806    Requests  from  individuals. 

(a)  An  employee  who  requests  credit 
for  service  under  5  U.S.C.  8336(c)  bears 
the  biuden  of  proof  with  respect  to  that 
service,  and  must  provide  the 
employing  agency  with  all  pertinent 
information  regarding  duties  performed. 

(b)  An  employee  who  is  currently 
serving  in  a  position  that  has  not  been 
approved  as  a  primary  or  secondary 
position,  but  who  believes  that  his  or 
her  service  is  creditable  as  service  in  a 
primary  or  secondary  position  may 
request  the  agedcy  head  to  determine 
whether  or  not  the  employee's  current 
service  should  be  credited  and,  if  it 
qualifies,  whether  it  should  be  credited 
as  service  in  a  primary  or  secondary 
position.  A  written  request  for  current 
service  must  be  made  within  6  months 
after  entering  the  position  or  after  any 
significant  change  in  the  position. 

(c)  A  current  or  former  employee  (or 
the  survivor  of  a  former  employee)  who 
believes  that  a  period  of  past  service  in 
an  unapproved  position  qualifies  as 
service  in  a  primary  or  secondary 
position  and  meets  the  conditions  for 
credit  may  request  the  agency  head  to 
determine  whether  or  not  the 
employee's  past  service  should  be 
credited  and,  if  it  qualifies,  whether  it 
should  be  credited  as  service  in  a 
primary  or  secondary  position.  A 
written  request  for  past  service  must  be 
made  no  later  than  December  31,  2000. 

(d)  The  agency  head  may  extend  the 
time  limit  for  filing  under  paragraph  (b) 
or  (c)  of  this  section  when,  in  the 
judgment  of  such  agency  head,  the 
individual  shows  that  he  or  she  was 
prevented  by  circumstances  beyond  his 
or  her  control  from  making  the  request 
vdthin  the  time  limit. 

§  831 .807    Withholdings  and  contributions. 

(a)  During  the  service  covered  under 
the  conditions  established  by  §  831.803 
and  §  831.804.  the  Department  of  Energy 
will  deduct  and  withhold  from  the 
employee's  base  pay  the  amount 
required  under  5  U.S.C.  8334(a)  for  such 
positions  and  submit  that  amount, 
together  with  agency  contributions 
required  by  5  U.S.C.  8334(a),  to  OPM  in 
accordance  with  payroll  office 
instructions  issued  by  OPM. 

(b)  If  the  correct  withholdings  and/or 
Government  contributions  are  not 
submitted  to  OPM  for  any  reason 
whatsoever,  including  cases  in  which  it 
is  finally  determined  that  past  service  of 


a  current  or  former  employee  was 
subject  to  the  higher  deduction  and 
Government  contribution  rates,  the 
Department  of  Energy  must  correct  the 
error  by  submitting  the  correct  amounts 
(including  both  employee  and  agency 
shares)  to  OPM  as  soon  as  possible. 
Even  if  the  Department  of  Energy  waives 
collection  of  the  overpayment  of  pay 
under  any  waiver  authority  that  may  be 
available  for  this  piupose,  such  as  5 
U.S.C.  5584,  or  otherwise  fails  to  collect 
the  debt,  the  correct  amoimt  must  still 
be  submitted  to  OPM  without  delay  as 
soon  as  possible. 

(c)  Upon  proper  application  from  an 
employee,  former  employee  or  eligible 
survivor  of  a  former  employee,  the 
Department  of  Energy  will  pay  a  refund 
of  erroneous  additional  withholdings  for 
service  that  is  found  not  to  have  been 
covered  service.  If  an  individual  has 
paid  to  OPM  a  deposit  or  redeposit, 
including  the  additional  amount 
required  for  covered  service,  and  the 
deposit  or  redeposit  is  later  determined 
to  be  erroneous  because  the  service  was 
not  covered  service,  OPM  will  pay  the 
refund,  upon  proper  application,  to  the 
individual,  without  interest. 

(d)  The  additional  employee 
withholding  and  agency  contribution  for 
covered  or  creditable  service  properly 
made  as  required  under  5  U.S.C. 
8334(a)(1)  or  deposited  under  5  U.S.C. 
8334(c)  are  not  separately  refundable, 
even  in  the  event  that  the  employee  or 
his  or  her  survivor  does  not  qualify  for 

a  special  annuity  computation  under  5 
U.S.C.  8339(d). 

(e)  While  an  employee  who  does  not 
hold  a  primary  or  secondary  position  is 
detailed  or  temporarily  promoted  to  a 
primary  or  secondary  position,  the 
additional  withholdings  and  agency 
contributions  will  not  be  made.  While 
an  employee  who  does  hold  a  primary 
or  secondary  position  is  detailed  or 
temporarily  promoted  to  a  position 
which  is  not  a  primary  or  secondary 
position,  the  additional  withholdings 
and  agency  contributions  will  continue 
to  be  made. 

§831.808    Mandatory  separation. 

(a)  Effective  on  and  after  October  17, 
1999,  the  mandatory  separation 
provisions  of  5  U.S.C.  8335(b)  apply  to 
all  nuclear  materials  couriers  in  primary 
and  secondary  positions.  A  mandatory 
separation  under  5  U.S.C.  8335(b)  is  not 
an  adverse  action  under  part  752  of  this 
chapter  or  a  removal  action  under  part 
359  of  this  chapter.  Section  831.502 
provides  the  procedures  for  requesting 
an  exemption  from  mandatory 
separation. 

(b)  In  the  event  an  employee  is 
separated  mandatorily  under  5  U.S.C. 
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PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

4.  The  authority  citation  for  Part  842 
is  revised  to  read  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  §§842.104 
and  842.106  also  issued  under  5  U.S.C. 
8461(n);  §842.104  also  issued  under  sections 
3  and  7(c)  of  Pub.  L.  105-274,  112  Stat.  2419: 
§842.105  also  issued  under  5  U.S.C. 
8402(c)(1)  and  7701(b)(2);  §  842.106  also 
issued  under  section  102(e)  of  Pub.  L.  104- 
8,  109  Stat.  102,  as  amended  by  section  153 
of  Pub.  L.  104-134,  110  Stat.  1321;  §842.107 
also  issued  under  sections  11202(f),  11232(e), 
and  11246(b)  of  Pub.  L.  105-33,  111  Stat. 
251;  §842.107  also  issued  under  section  7(b) 
of  Pub.  L.  105-274.  112  Stat.  2419;  §842.108 
also  issued  under  section  7(e)  of  Pub.  L.  105- 
274.  112  Stat.  2419;  §842.213  also  issued 
under  5  U.S.C.  8414(b)(1)(B)  and  section 
7001  of  Pub.  L.  105-174,  112  Stat.  58,  as 
amended  by  section  651  of  Pub.  L.  106-58. 
113  Stat.  430:  §§842.604  and  842.611  also 
issued  under  5  U.S.C.  8417;  §  842.607  also 
issued  under  5  U.S.C.  8416  and  8417; 
§842.614  also  issued  under  5  U.S.C.  8419; 
§842.615  also  issued  under  5  U.S.C.  8418; 
§842.703  also  issued  under  section 
7001(a)(4)  of  Pub.  L.  101-508,  104  Stat.  1388; 
§842.707  alsa  issued  under  section  6001  of 
Pub.  L.  100-203,  101  Stat.  1300;  §842.708 
also  issued  under  section  4005  of  Pub.  L. 
101-239.  103  Stat.  2106  and  section  7001  of 
Pub.  L.  101-508,  104,Stat.  1388;  subpart  H 
also  is.sued  under  5  U.S.C.  1104. 

5.  In  section  842.208  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  842.208    Firefighters,  law  enforcement 
officers,  and  nuclear  materials  couriers. 

(a)  An  employee  who  separates  from 
service,  except  by  removal  for  cause  on 
charges  of  delinquency  or  misconduct, 
is  entitled  to  an  annuity — 

(1)  After  completing  any  combination 
of  service  as  a  firefighter,  law 
enforcement  officer  or  nuclear  materials 
courier  totaling  25  years;  or 

(2)  After  becoming  age  50  and 
completing  any  combination  of  service 
as  a  firefighter,  law  enforcement  officer 
or  nuclear  materials  courier  totaling  20 
years. 
***** 

6.  Section  842.405  is  revised  to  read 
as  follows: 

§  842.405    Air  traffic  controllers, 
firefighters,  law  enforcement  officers,  and 
nuclear  materials  couriers. 

The  annuity  of  an  air  traffic  controller 
retiring  under  §  842.207  or  a  law 
enforcement  officer,  firefighter  or 
nuclear  materials  courier  retiring  imder 
§842.208  is— 

(a)  One  and  seven-tenths  percent  of 
average  pay  multiplied  by  20  years;  plus 

(b)  One  percent  of  average  pay 
multiplied  by  the  years  of  service 
exceeding  20  years. 


7.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I — Nuclear  Materials  Couriers 

842.901  Applicability  and  purpose. 

842.902  Definitions. 

842.903  Conditions  for  coverage  in  primary 
positions. 

842.904  Conditions  for  coverage  in 
secondary  positions. 

842.905  Evidence. 

842.906  Requests  from  individuals. 

842.907  Withholding  and  contributions. 

842.908  Mandatory  separation. 

842.909  Review  of  decisions. 

842.910  Oversight  of  coverage 
determinations. 

Subpart  i— Nuclear  Materials  Couriers 
§842.901    Applicability  and  purpose. 

(a)  This  subpart  contains  regulations 
of  the  Office  of  Personnel  Management 
(OPM)  to  supplement — 

(1)  5  U.S.C.  8412(d)  and  (e).  which 
establish  special  retirement  eligibility 
for  law  enforcement  officers, 
firefighters,  air  traffic  controllers,  and 
nuclear  materials  couriers  employed 
under  the  Federal  Employees 
Retirement  System  (FERS); 

(2)  5  U.S.C.  8422(a).  pertaining  to 
deductions; 

(3)  5  U.S.C.  8423(a).  pertaining  to 
Government  contributions;  and 

(4)  5  U.S.C.  8425.  pertaining  to 
mandatory  retirement. 

(b)  The  regulations  in  this  subpart  are 
issued  pursuant  to  the  authority  given  to 
OPM  in  5  U.S.C.  8461(g)  to  prescribe 
regulations  to  carry  out  the  provisions  of 
5  U.S.C.  chapter  84  and  in  5  U.S.C.  1104 
to  delegate  authority  for  personnel 
management  to  the  heads  of  agencies. 

§842.902    Definitions. 

Agency  head  means  the  Secretary  of 
Energy.  For  purposes  of  this  subpart, 
agency  head  is  also  deemed  to  include 
the  designated  representative  of  the 
Secretary  of  Energy,  except  that  the 
designated  representative  must  be  a 
department  headquarters-level  official 
who  reports  directly  to  the  Secretary  of 
Energy,  or  to  the  Deputy  Secretary  of 
Energy,  and  who  is  the  sole  such 
representative  for  the  entire  department. 

Emphyee  means  an  employee  as 
defined  by  5  U.S.C.  8401(11). 

Nuclear  materials  courier  means  an 
employee  of  the  Depeirtment  of  Energy, 
the  duties  of  whose  position  are 
primarily  to  transport,  and  provide 
armed  escort  and  protection  during 
transit  of,  nuclear  weapons,  nuclear 
weapon  components,  strategic 
quantities  of  special  nuclear  materials  or 
other  materials  related  to  national 
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security,  including  an  employee 
engaged  in  this  activity  who  is 
transferred  directly  to  a  supervisory  or 
administrative  position  within  the  same 
Department  of  Energy  organization,  after 
performing  this  activity  for  at  least  3 
years.  (See  5  U.S.C.  8331(27).) 

Primary  duties  means  those  duties  of 
a  position  that — 

(l)(i)  Are  paramount  in  influence  or 
weight;  that  is,  constitute  the  basic 
reasons  for  the  existence  of  the  position; 

(ii)  Occupy  a  substantial  portion  of 
the  individual's  working  time  over  a 
typical  work  cycle;  and 

(iii)  Are  assigned  on  a  regular  and 
recurring  basis. 

(2)  Duties  that  are  of  an  emergency, 
incidental,  or  temporary  nature  cannot 
be  considered  "primary"  even  if  they 
meet  the  substantial  portion  of  time 
criterion.  In  general,  if  an  employee  ' 
spends  cin  average  of  at  least  50  percent 
of  his  or  her  time  performing  a  duty  or 
group  of  duties,  they  are  his  or  her 
primary  duties. 

Primary  position  means  a  position 
that  is  in  an  organization  of  the 
Department  of  Energy  and  whose 
primary  duties  are  to  transport,  and 
provide  armed  escort  and  protection 
diuing  transit  of,  nuclear  weapons, 
nuclear  weapon  components,  strategic 
quantities  of  special  nuclear  materials  or 
other  materials  related  to  national 
security. 

Secondary  position  means  a  position 
that— 

(1)  Is  clearly  in  the  nuclear  materials 
transportation  field; 

(2)  Is  in  an  organization  of  the 
Department  of  Energy  having  a  nuclear 
materials  transportation  mission;  and 

(3)  Is  either— 

(i)  Supervisory;  that  is,  a  position 
whose  primary  duties  are  as  a  first-level 
supervisor  of  nuclear  materials  couriers 
in  primary  positions;  or 

(ii)  Administrative;  that  is,  an 
executive,  managerial,  technical, 
semiprofessional,  or  professional 
position  for  which  experience  in  a 
primary  nuclear  materials  courier 
position  is  a  prerequisite. 

§  842.903    Conditions  for  coverage  In 
primary  positions. 

(a)  An  employee's  service  in  a 
position  that  has  been  determined  by 
the  Secretary  of  the  Department  of 
Energy  to  be  a  primary  nuclear  materials 
courier  position  is  covered  imder  the 
provisions  of  5  U.S.C.  8412(d). 

(b)  An  employee  who  is  not  in  a 
primary  position,  nor  covered  while  in 
a  secondary  position,  and  who  is 
detailed  or  temporarily  promoted  to  a 
primary  position  is  not  covered  under 
the  provisions  of  5  U.S.C.  8412(d). 


§  842.904    Conditions  for  coverage  in 
secondary  positions. 

(a)  An  employee's  service  in  a 
position  that  has  been  determined  by 
the  Secretary  of  the  Department  of 
Energy  to  be  a  secondary  nuclear 
materials  coiuier  position  following  3 
years  of  service  in  a  primary  nuclear 
materials  coiuier  position  is  covered 
imder  the  provisions  of  5  U.S.C.  8412(d) 
if  all  of  the  following  criteria  are  met: 

(1)  The  employee  is  transferred 
directly  (i.e.,  without  a  break  in  service 
exceeding  3  days)  from  a  primary 
position  to  a  secondary  position;  and 

(2)  If  applicable,  the  employee  has 
been  continuously  employed  in 
secondary  positions  since  transferring 
fi-om  a  primary  position  without  a  break 
in  service  exceeding  3  days,  except  that 
a  break  in  employment  in  secondary 
positions  which  begins  with  an 
involuntary  separation  (not  for  cause), 
within  the  meaning  of  5  U.S.C. 
8414(b)(1)(A),  is  not  considered  in 
determining  whether  the  service  in 
secondary  positions  is  continuous  for 
this  purpose. 

(b)  An  employee  who  is  not  in  a 
primary  position,  nor  covered  while  in 
a  secondary  position,  and  who  is 
detailed  or  temporarily  promoted  to  a 
secondary  position  is  not  covered  imder 
the  provisions  of  5  U.S.C.  8412(d). 

§842.905    Evidence. 

(a)  The  Secretary  of  Energy's 
determination  under  §842.903  that  a 
position  is  a  primary  position  must  be 
based  solely  on  the  official  position 
description  of  the  position  in  question, 
and  any  other  official  description  of 
duties  and  qualifications.  The  official 
docimientation  for  the  position  must 
establish  that  it  satisfies  the 
requirements  defined  in  §  842.902. 

(b)  A  determination  under  §  842.904 
must  be  based  on  the  official  position 
description  and  any  other  evidence 
deemed  appropriate  by  the  agency  head 
for  making  the  determination. 

(c)lf  an  employee  is  in  a  position  not 
subject  to  the  one-half  percent  higher 
withholding  rate  of  5  U.S.C.  8422(a)(3), 
and  the  employee  does  not,  within  6 
months  after  entering  the  position  or 
after  any  significant  change  in  the 
position,  formally  and  in  writing  seek  a 
determination  from  the  employing 
agency  that  his  or  her  service  is  properly 
covered  by  the  higher  withholding  rate, 
the  agency  head's  determination  that  the 
service  was  not  so  covered  at  the  time 
of  the  service  is  presumed  to  be  correct. 
This  presumption  may  be  rebutted  by  a 
preponderance  of  the  evidence  that  the 
employee  was  imaware  of  his  or  her 
status  or  was  prevented  by  cause 
beyond  his  or  her  control  fi-om 


requesting  that  the  official  status  be 
changed  at  the  time  the  service  was 
performed. 

§842.906    Requests  from  individuals. 

(a)  An  employee  who  requests  credit 
for  service  under  5  U.S.C.  8412(d)  bears 
the  bxuden  of  proof  with  respect  to  that 
service,  and  must  provide  the 
employing  agency  with  all  pertinent 
information  regeirding  duties  performed. 

(b)  An  employee  who  is  currentiy 
serving  in  a  position  that  has  not  been 
approved  as  a  primary  or  secondary 
position,  but  who  believes  that  his  or 
her  service  is  creditable  as  service  in  a 
primary  or  secondary  position  may 
request  the  agency  head  to  determine 
whether  or  not  the  employee's  cizrrent 
service  should  be  credited  and,  if  it 
qualifies,  whether  it  should  be  credited 
as  service  in  a  primary  or  secondary 
position.  A  written  request  for  current 
service  must  be  made  within  6  months 
after  entering  the  position  or  after  any 
significant  change  in  the  position. 

(c)  A  current  or  former  employee  (or 
the  survivor  of  a  former  employee)  who 
believes  that  a  period  of  past  service  in 
an  unapproved  position  qualifies  as 
service  in  a  primary  or  secondary 
position  and  meets  the  conditions  for 
credit  may  request  the  agency  head  to 
determine  whether  or  not  the 
employee's  past  service  should  be 
credited  and,  if  it  qualffies,  whether  it 
should  be  credited  as  service  in  a 
primary  or  i-^condary  position.  A 
written  request  for  past  service  must  be 
made  no  later  thtn  December  31,  2000. 

(d)  The  agency  head  may  extend  the 
time  limit  for  filing  imder  paragraph  (b) 
or  (c)  of  this  section  when,  in  the 
judgment  of  such  agency  head,  the 
individual  shows  that  he  or  she  was 
prevented  by  circmnstances  beyond  his 
or  her  control  from  making  the  request 
within  the  time  limit. 

§842.907    Withholding  and  contribution*. 

(a)  During  service  covered  under  the 
conditions  established  by  §  842.903  (a) 
or  (b),  the  Department  of  Energy  will 
deduct  and  withhold  fit)m  the 
employee's  base  pay  the  amounts 
required  under  5  U.S.C.  8422(a)(3)  and 
submit  that  amount  to  0PM  in 
accordance  with  payroll  office 
instructions  issued  by  OPM. 

(b)  During  service  described  in 
paragraph  (a)  of  this  section,  the 
employing  agency  must  submit  to  OPM 
the  Government  contributions  required 
under  5  U.S.C.  8423(a)  in  accordance 
with  payroll  office  instructions  issued 
by  OPM. 

(c)  If  the  correct  withholding  and/or 
Government  contributions  are  not 
timely  submitted  to  OPM  for  any  reason 
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§  842.908    Mane  atory  separation. 


I  )n  and  after  October  17, 


1999,  the  mane  atory  separation 
provisions  of  5  U.S.C.  8425  apply  to  all 
nuclear  materii  Is  couriers  including 
those  in  seconc  ary  positions.  A 
mandatory  sep  u-ation  under  5  U.S.C. 
8425  is  not  an  idverse  action  under  part 
752  of  this  cha  )ter  or  a  removal  action 
under  part  359  of  this  chapter. 

(b)  Exemptic  ns  from  mandatory 
separation  are  subject  to  the  conditions 
set  forth  under  5  U.S.C.  8425.  An 
exemption  ma; '  be  granted  at  the  sole 
discretion  of  tl  e  head  of  the  employing 


agency  or  by  the  President  in 
accordance  with  5  U.S.C.  8425(c). 

(c)  In  the  event  that  an  employee  is 
separated  mandatorily  under  5  U.S.C. 
8425,  or  is  separated  for  optional 
retirement  under  5  U.S.C.  8412  (d)  or 
(e),  and  OPM  finds  that  all  or  part  of  the 
minimum  service  required  for 
entitlement  to  immediate  annuity  was 
in  a  position  that  did  not  meet  the 
requirements  of  a  primary  or  secondary 
position  and  the  conditions  set  forth  in 
this  subpart  or,  if  applicable,  in  part  831 
of  this  chapter,  such  separation  will  be 
considered  erroneous. 

§  842.909    Review  of  decisions. 

The  following  decisions  may  be 
appealed  to  the  Merit  Systems 
Protection  Board  under  procedures 
prescribed  by  the  Board: 

(a)  The  final  decision  of  the 
Department  of  Energy  issued  to  an 
employee,  former  employee,  or  survivor 
as  the  result  of  a  request  for 
determination  filed  under  §  842.906; 
and 

(b)  The  final  decision  of  the 
Department  of  Energy  that  a  break  in 
service  referred  to  in  §  842.904(a)(2)  did 
not  begin  with  an  involuntary 
separation  within  the  meaning  of  5 
U.S.C.  8414(b)(1)(A). 

§  842.91 0    Oversight  of  coverage 
determinations. 

(a)  Upon  deciding  that  a  position  is  a 
nuclear  materials  courier  position,  the 
agency  head  must  notify  OPM 
(Attention:  Associate  Director  for 
Retirement  and  Insurance)  stating  the 
title  of  each  position,  the  number  of 
incumbents,  and  whether  the  position  is 
primary  or  secondary.  The  Director  of 
OPM  retains  the  authority  to  revoke  the 
agency  head's  determination  that  a 
position  is  a  primary  or  secondary 
position,  or  that  an  individual's  service 
in  any  other  position  is  creditable  under 
5  U.S.C.  8412(d). 

(b)  The  Department  of  Energy  must 
establish  a  file  containing  each  coverage 
determination  made  by  the  agency  head 
under  §  842.903  and  §  842.904,  and  all 
background  material  used  in  making  the 
determination. 

(c)  Upon  request  by  OPM,  the 
Department  of  Energy  will  make 
available  the  entire  coverage 
determination  file  for  OPM  to  audit  to 
ensure  compliance  with  the  provisions 
of  this  subpart. 

(d)  Upon  request  by  OPM,  the 
Department  of  Energy  must  submit  to 
OPM  a  list  of  all  covered  positions  and 
any  other  pertinent  information 
requested. 

[FR  Doc.  00-1051  Filed  1-14-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  959 

[Docket  No.  FVOO-959-1  FR] 

Onions  Grown  in  South  Texas; 
Decreased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUIMIMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
South  Texas  Onion  Committee 
(Committee)  for  the  1999-2000  and 
subsequent  fiscal  periods  fi-om  $0.05  to 
$0.04  per  50-povuid  container  or 
equivalent  of  onions  handled.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  onions 
grown  in  South  Texas.  Authorization  to 
assess  onion  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  began 
August  1  and  ends  July  31.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  January  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Cavazos,  Marketing  Assistant, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
1313  E.  Hackberry;  telephone:  (956) 
682-2833,  Fax:  (956)  682-5942;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 
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The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  South  Texas  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  issued  herein  will  be 
applicable  to  all  assessable  onions 
beginning  August  1,  1999,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiul.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefitjm.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  1999-2000  and  subsequent  fiscal 
periods  from  $0.05  to  $0.04  per  50- 
pound  container  or  equivalent  of  onions 
handled. 

The  South  Texas  onion  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1997-98  and  subsequent  fiscal 
periods,  the  Conunittee  recommended, 
and  the  Department  approved,  an 


assessment  rate  of  $0.05  per  50-pound 
container  or  equivalent  that  would 
continue  in  effect  from  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee,  in  a  mail  vote, 
unanimously  recommended  1999-2000 
expenses  of  $271,000  for  personnel, 
office,  compliance,  promotion,  and 
research  expenses.  These  expenses  were 
approved  in  July  1999.  The  assessment 
rate  and  specific  funding  for  research 
and  promotion  projects  were  to  be 
recommended  at  a  later  Committee 
meeting. 

The  Committee  subsequently  met  on 
September  16,  1999,  and  recommended 
1999-2000  expenditines  of  $301,000 
and  an  assessment  rate  of  $0.04  per  50- 
pound  container  or  equivalent  of 
onions.  In  comparison,  last  year's 
budgeted  expenditines  were  $271,000. 
The  assessment  rate  of  $0.04  is  $0.01 
lower  than  the  rate  currently  in  effect. 
The  Committee  voted  to  lower  its 
assessment  rate  because  at  the  current 
rate  of  assessment,  income  would  have 
exceeded  anticipated  expenses  by  about 
$74,000  and  the  projected  reserve  on 
July  31,  2000  ($458,720),  would  have 
exceeded  the  level  the  Committee 
believed  to  be  adequate  to  administer 
the  program. 

Tne  major  expenditures 
recommended  by  the  Committee  for  the 
1999-2000  fiscal  period  include  $97,200 
for  administrative  expenses,  $34,800  for 
compliance,  $36,000  for  promotion,  and 
$133,000  for  research  projects.  Budgeted 
expenses  for  these  items  in  1998-99 
were  $94,000,  $36,000,  $33,000,  and 
$108,000,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Onion  shipments  for  the  year  are 
estimated  at  7.5  million  50-pound 
equivalents,  which  should  provide 
$300,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve,  (currently 
$384,720)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  two  fiscal  periods' 
expenses;  §959.43). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 


Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary'.  The 
Committee's  1999-2000  budget  and 
those  for  subsequent  fiscal  periods  will 
be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  thefr  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  producers 
of  South  Texas  onions  in  the  production 
area  and  approximately  37  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  annual 
receipts  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing,  shipping,  and  marketing 
onions.  For  the  1998-99  marketing  year, 
onions  produced  on  13,782  acres  were 
shipped  by  the  industry's  37  •handlers 
with  the  average  and  median  volume 
handled  being  147.669  and  102,478 
fifty-pound  bag  equivalents, 
respectively.  In  terms  of  production 
value,  total  revenues  for  the  37  handlers 
were  estimated  to  be  $43.7  million,  with 
average  and  median  revenues  being  $1.1 
million,  and  $820,000,  respectively. 
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The  South  Te  cas  onion  industry  is 
characterized  b]  producers  and 
handlers  whose  fanning  operations 
generally  invoh  e  more  than  one 
commodity,  anc  whose  income  from 
farming  operati(  ms  is  not  exclusively 
dependent  on  tl  e  production  of  onions. 
Alternative  crop  s  provide  an 
opportunity  to  i  tilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  the  onion  production  season  is 
complete.  For  tl  is  reason,  typical  onion 
producers  and  1  andlers  either  produce 
multiple  crops  (  r  alternate  crops  within 
a  single  year. 

Based  on  the  jBA's  definition  of 
small  entities,  t!  le  Committee  estimates 
that  all  the  37  h  mdlers  regulated  by  the 
order  would  be  :onsidered  small 
entities  if  only  t  leir  spring  onion 
revenues  are  co  isidered.  However, 
revenues  from  c  ther  productive 
enterprises  wou  Id  likely  push  a  large 
number  of  these  handlers  above  the 
$5,000,000  annual  receipt  threshold.  All 
of  the  80  produi  ;ers  may  be  classified  as 
small  entities  bi  sed  on  the  SEA 
definition  if  onl  y^  their  revenue  from 
spring  onions  is  considered.  When 
revenues  from  all  sources  is  considered, 
a  majority  of  th(  i  producers  would  not 
be  considered  s  nail  entities  because 
receipts  would  ;xceed  $500,000. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from   landlers  for  the  1999- 
2000  and  subsequent  fiscal  periods  fi-om 
$0.05  to  $0.04  J  er  50-pound  container 
or  equivalent  o  onions.  The  Committee 
recommended    999-2000  expenditiu'es 
of  $301,000  anc  an  assessment  rate  of 
$0.04  per  50-po  und  container  or 
equivalent.  The  assessment  rate  of  $0.04 
is  $0.01  lower  t  lan  the  1998-99  rate. 
The  quantity  of  assessable  onions  for  the 
1999-2000  fisci  il  period  is  estimated  at 
7.5  million  50-  lound  equivalents. 
Income  derivec  from  handler 
assessments,  al  )ng  with  interest  income 
and  funds  from  the  Committee's 
authorized  rese  rve,  should  be  adequate 
to  cover  budget  ed  expenses. 

The  major  ex  jenditures 
recommended  ly  the  Conunittee  for  the 
1999-2000  fisc  li  period  include  $97,200 
for  administrat  ve  expenses,  $34,800  for 
compliance,  $3  5,000  for  promotion,  and 
$133,000  for  research  projects.  Budgeted 
expenses  for  th^se  items  in  1998-99 
were  $94,000, :  36,000.  $33,000,  and 
$108,000.  resp(  ctively. 

The  Commit  ee  voted  to  lower  its 
assessment  rat<  because  at  the  current 
rate  of  assessm  mt,  income  would  have 
exceeded  antic  pated  expenses  by  about 
$74,000  and  th?  projected  reserve  on 
July  31,  2000  (;  1458,720),  would  have 
exceeded  the  li  vel  the  Committee 


believed  to  be  adequate  to  administer 
the  program. 

The  Committee's  recommended  1999- 
2000  expenditures  of  $301,000,  include 
increases  in  administrative  and  office 
salaries,  and  research  programs.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Research 
Subcommittee  and  the  Market 
Development  Subcommittee. 
Alternative  expenditure  levels  were 
discussed  by  these  groups,  based  upon 
the  relative  value  of  various  research 
projects  to  the  onion  industry.  The 
assessment  rate  of  $0.04  per  50-pound 
carton  or  equivalent  of  assessable 
onions  was  then  determined  by  dividing 
the  total  recommended  budget  by  the 
quantity  of  assessable  onions,  estimated 
at  7.5  million  50-pound  equivalents  for 
the  1999-2000  fiscal  period.  This  is 
approximately  $1,000  below  the 
anticipated  expenses,  which  the 
Committee  determined  to  be  acceptable. 
Funds  from  the  Committee's  reserve 
would  be  used  to  make  up  the  expected 
deficit. 

A  review  of  historical  production  and 
marketing  information  indicates  that  the 
grower  price  for  the  1999  marketing 
season  could  range  between  $7.00  and 
$12.00  per  50-pound  container  or 
equivalent  of  onions.  Therefore,  the 
estimated  assessment  revenue  for  the 
1999-2000  fiscal  period  as  a  percentage 
of  total  grower  revenue  could  range 
between  .571  and  .333  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  bvuden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  South  Texas 
onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  September  16, 
1999,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  South  Texas 
onion  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 


A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  26,  1999  (64  FR 
66411).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  onion  handlers.  Finally,  the  proposal 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register.  A 
30-day  comment  period  ending 
December  27,  1999,  was  provided  for 
interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fiaiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://wvkrw.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Piu'suant  to  5  U.S.C.  553,  it  also  foimd 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because  the 
1999-2000  fiscal  period  began  August  1, 
1999,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
onions  handled  diuing  such  fiscal 
period.  This  action  decreases  the  rate 
beginning  with  the  1999-2000  fiscal 
period.  Further,  handlers  are  aware  of 
this  rule  which  was  reconunended  at  a 
public  meeting.  Also,  a  30-day  conunent 
period  was  provided  for  in  the  proposed 
rule,  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  amended  as 
follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  959.237  is  revised  to  read 
as  follows: 

§959.237    Assessment  rate. 

On  and  after  August  1,  1999,  an 
assessment  rate  of  $0.04  per  50-pound 
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container  or  equivalent  is  established 
for  South  Texas  onions. 

Dated:  January  11,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc.  00-1049  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  269a 
[Docket  No.  R-1 056] 

Labor  Relations  for  the  Federal 
Reserve  System 

agency:  Boeird  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  rule  with  request  for 
comments;  policy  statement. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  has 
an  interned  "Policy  on  Labor  Relations 
for  the  Board  of  Governors  of  the 
Federal  Reserve  System,"  which  was 
revised  in  1983  through  notice  and 
comment.  The  Board  has  determined 
that  its  regulation  entitled  "Policy  on 
Labor  Relations  for  the  Federal  Reserve 
Banks"  should  be  applied  to  the  Board 
policy  insofar  as  that  regulation 
provides  procedures  for  processing 
charges  of  unfair  labor  practices.  In 
addition,  the  Board  is  amending  the 
references  in  its  policy  to  the  "Federal 
Reserve  System  Labor  Relations  Panel" 
to  read  "Federal  Reserve  Board  Labor 
Relations  Panel"  which  is  the  correct 
name  of  this  panel.  Further,  the  Board 
is  also  amending  part  269a  by  correcting 
cross-references  to  another  Board 
regulation. 

DATES:  This  interim  rule  is  effective 
January  19,  2000.  Submit  comments  on 
or  before  March  20,  2000. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1056,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551; 
Attention:  Ms.  Jennifer  J.  Johnson, 
Secretary,  or  may  be  delivered  to  the 
Board's  mail  room  between  9  a.m.  and 
5  p.m.  All  comments  received  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except  as 
provided  in  12  CFR  261.11(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Ashton,  Associate  General 
Coimsel  (202^52-3750),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 


Device  for  the  Deaf  (TDD),  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Street  NW.  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  provided  in  the  Federal 
Reserve  Act,  the  Board  has  recognized 
the  rights  of  its  employees  to  organize 
and  bargain  collectively  through 
recognized  representatives  and  to  be 
free  from  unfair  labor  practices.  See 
Sections  10(4)  and  11(1)  (providing  the 
Board  exclusive  authority  over 
employment  at  the  Board).  The  Board 
has  adopted  a  "Policy  on  Labor 
Relations  for  the  Board  of  Governors  of 
the  Federal  Reserve  System"  which 
prohibits  unfair  labor  practices  and  sets 
up  the  Federal  Reserve  Board  Labor 
Relations  Panel  (Board  Panel)  to 
adjudicate  charges  of  unfair  labor 
practices.  The  policy  authorizes  the 
Board  to  issue  rules  to  remedy  unfair 
labor  practices  listed  in  the  policy.  The 
policy  provides  that  the  Board  Panel 
will  adhere  to  the  rules  and  regulations 
promulgated  by  the  Board  for  this 
piu-pose. 

Tne  Board  has  also  adopted  a  "Policy 
on  Labpr  Relations  for  the  Reserve 
Banks,"  which  is  very  similar  in  many 
respects  to  the  Board  Policy.  12  CFR 
part  269.  The  Board  policy,'  like  the 
Reserve  Bank  policy,  prohibits  certain 
unfair  labor  practices.  The  Bank  policy, 
which  establishes  a  Federal  Reserve 
System  Labor  Relations  Panel,  also 
contains  procedures  for  presenting  and 
remedying  unfair  labor  practices.  Like 
the  Board  policy,  the  Bank  policy, 
including  the  unfair  labor  practice 
procedures,  was  adopted  after  public 
notice  and  opportimity  for  comment.  48 
FR  18820  (April  26,  1983);  48  FR  32331 
(July  15,  1983). 

An  unfair  labor  practice  charge  under 
the  Board  policy  has  recently  been  filed. 
The  Board  has  determined  that  the 
procedures  for  adjudicating  unfair  labor 
practice  claims  and  other  matters 
provided  in  its  "Policy  on  Labor 
Relations  for  the  Reserve  Banks"  should 
be  applied  to  the  processing  of  charges 
of  unfair  labor  practice  filed  under  the 
Board  policy. 

Accordingly,  the  Board  is  amending 
the  Board  policy  to  provide  that  in 
processing  charges  of  unfair  labor 
practices  under  that  policy,  12  CFR  part 
269a  and  269b  of  the  Bank  policy  will 
govern.  Thus,  where  the  Bank  policy 
refers  to  "bank,"  the  reference  will  be 
read  as  referring  to  the  "Board"  and 
where  it  refers  to  the  "Federal  Reserve 
System  Labor  Relations  Panel,"  the 
reference  will  be  read  as  referring  to  the 
Board  Panel.  In  addition,  the  Board  is 
correcting  all  references  in  its  policy  to 
the  "Federal  Reserve  System  Labor 


Relations  Panel"  to  read  "Federal 
Reserve  Board  Labor  Relations  Paael" 
which  is  the  correct  name  of  this  panel. 
Further,  references  in  part  269a  to  part 
292,  which  was  removed  and 
redesignated  in  1983  into  part  269b  after 
notice  and  public  comment,  will  be 
revised  to  refer  to  the  correct  sections  in 
part  269b. 

Pursuant  to  5  U.S.C.  553(d)(3),  the 
Board  has  determined  that  it  is 
imnecessary,  and  would  be 
impracticable,  to  defer  the  effective  date 
of  this  action  until  after  public 
comments  have  been  received  and 
considered,  although  the  Board  will 
consider  all  public  comments  received 
and  make  changes  in  its  procedures 
based  on  those  comments  where 
appropriate.  The  Board  has  also 
determined,  pvusuant  to  5  U.S.C. 
553(d)(3),  that  good  cause  exists  to  make 
this  action  effective  immediately  rather 
than  to  defer  its  effective  date  for  30 
days.  The  procedures  here  adopted  for 
use  by  the  Board  Panel  were  issued  for 
the  System  Panel  in  1983  following 
notice  and  public  comment  and  the 
substance  of  the  unfair  labor  practice 
provisions  in  the  Board  and  the  Reserve 
Bank  policies  are  essentially  the  same. 
48  FR  32331  (July  15, 1983).  A  pending 
matter  under  the  Board  policy  requires 
that  those  procedures  be  used  by  the 
Board  Panel  without  delay  in  the 
interest  of  fairness. 

The  Board  is  amending  its  "Policy  on 
Labor  Relations  for  the  Board  of 
Governors  of  the  Federal  Reserve 
System"  published  on  July  15,  1983  (48 
FR  32334)  as  set  forth  below: 

Policy  on  Labor  Relations  for  the  Board 
of  Governors  of  the  Federal  Reserve 
System 

1.  Section  6,  paragraph  (d),  of  this 
policy  is  amended  to  read  as  follows: 

Section  6     Unfair  Labor  Practices 

(d)  The  Federal  Reserve  Board  Labor 
Relations  Panel  will  follow  the  rules  in 
12  CFR  parts  269a  and  269b  for  the 
prevention  and  remedy  of  the  unfair 
labor  practices  listed  in  this  Policy.  For 
purposes  of  this  Policy,  the  reference  in 
§  269b.ll0  to  §  269.6  will  be  read  as 
referring  to  section  6  of  this  Policy. 
References  in  parts  269a  and  269b  to  a 
Federal  Reserve  Bank  will  be  read  as 
referring  to  the  Board.  References  in 
parts  269a  and  269b  to  the  Federal 
Reserve  System  Labor  Relations  Panel 
will  be  read  as  referring  to  the  Federal 
Reserve  Board  Labor  Relations  Panel. 

2.  Every  reference  in  the  policy  to  the 
"Federal  Reserve  System  Labor 
Relations  Panel"  is  removed  and  the 
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List  of  Subjects 

Federal 
management  relations 

For  the 
preamble,  12 
as  set  forth  beloW 


in  12  CFR  Part  269a 

System,  Labor- 


reasoi  s 


CIR 


set  out  in  the 

part  269a  is  amended 


PART  269a— 01  iFINITIONS 


l.The 
part  269a 

Authority:  Sec. 
248). 


author  ty  citation  for  12  CFR 
contii  ues  to  read  as  follows: 

11.  38  Stat.  261  (12  U.S.C. 


§269a.4    [Amended] 

2.  ln§269a.4 
"§292.210"  anc 
"§269b.210"in 


remove  the  reference  to 
add  the  reference  to 
its  place. 


§269.5    [AmencKd] 


3.  In§269a.5 
"§  292.420  ef 
reference  to  "§ 
place  and 
"§292.442"  anc 
"§269b.442"in 


sej 


remoi  e 


remove  the  reference  to 
and  add  the 
^69b.420ef  seq."  in  its 
the  reference  to 
add  the  reference  to 
its  place. 

Joard  of  Governors  of  the 
em,  January  11,  2000. 


S^st 


[ISO  I 


By  order  of  tlie 
Federal  Reserve 

Jennifer  J.  John: 

Secretary  of  the  B^ard 

[FR  Doc.  00-997  I  iled  1-14-00;  8:45  am 

BILLING  CODE  6210-(  1-P 


DEPARTMENT 
Economic 


3F  COMMERCE 
Oevdiopment  Administration 


13  CFR  Parts  3M  and  314 
[Docket  No.  9912^8327-9327-01] 
RIN0610-ZA12 

Requirements  fbr  Economic 
Adjustment  Grants-Revolving  Loan 
Fund  Projects  and  Property 

AGENCY:  Econor  lie  Development 
Administration  EDA),  Department  of 
Commerce  (DoCj). 
action:  Interim 
comments. 


rule  with  request  for 


summary:  The 

Administration 
regulations  con|istent 
recommendat 
Fund  Task  Fore  3 
received  on  EDA 
implement  the 
amendment  to 
Economic  Deve 
amended  by  th« 
Administration 
EDA  has  clarified 


requirements  ai  d 


I  conomic  Development 
(EDA)  is  amending  its 
with 
5  of  its  Revolving  Loan 
and  comments 
s  interim-final  rule  to 
(  omprehensive 

Public  Works  and 
opment  Act  of  1965,  as 
Economic  Development 
Reform  Act  of  1998. 
and  simplified 
incorporated  into  the 


tie 


body  of  the  rules,  requirements  unique 
to  EDA  for  Revolving  Loan  Fund  (RLF) 
projects  previously  appearing  in 
Appendices  A-D  to  13  CFR  part  308. 

DATES:  Effective  date:  January  18,  2000. 
Comment  date:  Comments  are  due  on 
or  before  March  20,  2000. 
ADDRESSES:  Send  comments  to  Edward 
M.  Levin,  Chief  Counsel,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  1401  Constitution 
Avenue,  NW,  Room  7005,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Levin,  Chief  Counsel, 
Telephone  Number  202-482-4687,  fax 
202-482-5671,  e-mail  elevin@doc.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Economic  Development 
Administration  (EDA)  was  reauthorized 
for  a  five-year  period  by  legislation 
enacted  on  November  13,  1998,  creating 
stability  and  opportimities  for  EDA  to 
better  serve  economically  distressed 
communities  across  the  country.  On 
February  3,  1999,  EDA  published  an 
interim-final  rule,  Economic 
Development  Administration 
Regulation:  Revision  to  Implement  the 
Economic  Development  Reform  Act  of 
1998,  Pub.  L.  105-393,  (64  FR  5347- 
5486).  The  public  was  invited  to  submit 
comments  on  the  interim-final  rule  for 
a  period  of  sixty  (60)  days  ending  April 
5.  1999.  EDA  had  postponed  the 
revision  of  the  RLF  requirements  until 
recently  so  that  the  RLF  Task  Force 
recommendations  and  public  comments 
could  be  incorporated. 

RLF  Task  Force  Recommendations 

EDA's  Revolving  Loan  Fimd  Task 
Force  was  established  to  consider 
contemporary  issues  of  interest  to  the 
RLF  community  and  to  make 
recommendations  for  appropriate 
reforms  and  policies  that  resulted  from 
such  consideration.  The  solicitation  of 
comments  to  the  Task  Force  was  widely 
publicized  and  included  published 
articles  in  weekly  and  monthly 
newsletters  and  web  sites  of  several 
national  economic  development 
organizations.  The  all-Federal  Task 
Force,  which  included  representatives 
from  each  of  EDA's  six  regional  offices 
and  three  other  Federal  Agencies, 
considered  more  than  sixty  comments 
and  suggestions  submitted  by  RLF 
operators  and  economic  development 
organizations.  Resulting  Task  Force 
recommendations  involving  the 
clarification  of  policies  or  regulatory 
changes,  some  of  which  were  also 
suggested  by  those  commenting  on 
EDA's  interim-final  rule,  are  included  in 


this  interim-final  rule.  These 
recommendations  were  that  EDA: 

1.  Consider  providing  start-up 
technical  assistance  funding  to  train 
first  time  grantees  and  to  cover  the  costs 
for  administering  borrower  technical 
assistance  programs  associated  with 
RLFs. 

We  have  added  a  provision  as  new 
§  308.4(c)(2)(iv)  to  allow  the  use  of  in- 
kind  local  matching  fimds  for  such 
purposes. 

2.  Provide  clear  criteria  for 
determining  when  RLFs  graduate  from  a 
semi-annual  to  annual  reporting  status. 

We  have  added  specific  requirements 
for  graduating  RLFs  from  a  semi-annual 
to  annual  RLF  reporting  status,  in  new 
§  308.14(a). 

3.  Consider  allowing  loan  loss 
reserves  to  be  maintained  by  EDA  RLFs. 

Because  EDA  RLFs  are  capitalized  by 
grant  funds  (rather  than  by  a  loan  which 
must  be  repaid  to  the  Agency),  EDA 
believes  that  there  is  no  need  foi  RLF 
recipients  to  maintain  a  cash  reserve 
against  loan  losses  that  may  occur. 
However,  EDA  does  agree  that  a  loan 
loss  reserve  appearing  as  non-cash 
financial  statement  entries  should  be 
permitted.  We  have  added  this 
provision  as  new  §  308.15(a)(2). 

4.  Provide  more  flexibility  in  EDA's 
effective  utilization  of  funds  policy  (also 
known  as  the  excess  retention  policy)  so 
that  smaller  RLFs  would  be  able  to 
accumulate  larger  amounts  of  loan 
repayments  to  handle  larger  loans. 

EDA  has  retained  its  basic  rule,  but 
has  added  a  new  §  308.19  clarifying  the 
current  authority  to  permit  necessary 
and  reasonable  variances  from  this  and 
other  provisions  that  do  not  conflict 
with  other  legal  requirements. 

5.  Allow  all  EDA  funds  to  be 
disbinsed  for  new  loans,  while 
permitting  loan  repayments  to 
accumulate. 

EDA  does  not  agree  with  the 
requested  change.  EDA's  existing 
practice  is  consistent  with  Federal 
requirements  concerning  disbursement 
of  grant  funds.  However,  the  allowance 
of  in-kind  local  share  for  RLFs  has 
required  that  EDA  articulate  new 
requirements  for  disbursing  EDA  funds 
for  RLF  projects.  EDA  has  addressed  all 
RLF  disbursement  related  issues  in 
newly  added  §  308.16. 

6.  Commenters  suggested  that  part 
308,  Appendix  A,  Economic  Adjustment 
Program  Revolving  Loan  Fund  Plan 
Guidelines:  Appendix  B,  Economic 
Adjustment  Program  Revolving  Loan 
Fund  Grants  Standard  Terms  and 
Conditions:  Appendix  C,  Economic 
Adjustment  Program  Revolving  Loan 
Fund  Grants  Administrative  Manual; 
and  Appendix  D,  Economic  Adjustment 
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Program  Revolving  Loan  Fund  Grants 
Audit  Guidelines  be  simplified  and 
combined  into  a  single  user-friendly 
RLF  manual  and  that  requirements  that 
are  specific  to  EDA  be  incorporated  into 
EDA's  final  rule. 

We  concur.  Accordingly,  we  have 
removed  Appendices  A-D  to  part  308, 
and  have  incorporated  requirements 
unique  to  EDA's  RLF  program  into  13 
CFR  part  308. 

The  new  condensed  RLF  manual  to 
replace  the  Plan  Guidelines,  Standard 
Terms  and  Conditions,  and 
Administrative  Manual  is  anticipated  to 
be  forthcoming  early  in  calendar  year 
2000.  The  Audit  Guidelines  are  being 
incorporated  into  the  Compliance 
Supplement  to  OMB  Circular  A-133. 

Comments  on  Regulatory  Text 

Several  similar  comments  were 
received  by  the  RLF  Task  Force  on  the 
Regulatory  Text.  Comments  on 
regulatory  text  not  otherwise  addressed 
by  the  RLF  Task  Force  (see  above)  were 
as  follows: 

A  Commenter  suggested  that  EDA 
make  geographic  eligibility  criteria  more 
flexible  for  regional  use,  noting  that 
ruTcd  economic  trade  centers  are  often 
not  eligible  for  EDA  RLF  grants  even 
though  they  impact  the  adjacent 
jurisdictions. 

EDA  does  not  concur  that  additional 
flexibility  is  required.  Existing 
regulations  at  §  300.2  and  §  301.2 
adequately  address  applicant  eligibility 
and  establish  area  eligibility  criteria 
sufficient  to  qualify  distressed  places 
consistent  with  statutory  requirements. 

A  conunenter  suggested  that  there  be 
a  reduction  in  the  amount  or  percentage 
of  non-Federal  match  needed  to 
capitalize  and  recapitalize  an  RLF. 

EDA  does  not  concur  since  current 
requirements  are  consistent  with  EDA's 
statutory  and  regulatory  requirements. 
Local  share  requirements  are  explained 
in  13  CFR  301.4(b)  and  new  §  308.16(f). 

A  commenter  suggested  that  RLFs  be 
allowed  to  pledge  RLF  loans  to  regional 
banks  in  order  to  borrow  additional 
funds  and  to  guarantee  another  lender's 
lo£ins.  Another  commenter  suggested 
that  EDA  encourage  and  assist  in 
secondary  market  transactions  as  a 
method  of  increasing  an  RLF's  lending 
capacity,  provided  that  such 
transactions  would  not  be  a  replacement 
for  RLF  recapitalization  grants. 

EDA  supports  development  of  a 
secondary  market  for  RLF  loans.  To 
further  explore  these  issues,  EDA  is 
currently  conducting  an  RLF  secondary 
market  (seciuitization)  pilot  project. 
Additional  information  on  the  pilot 
project  can  be  foimd  on  EDA's  Web  Site, 
at  http://www.doc.gov/eda. 


A  commenter  suggested  that  EDA 
allow  unlimited  use  of  RLF  program 
income  for  purposes  such  as  local  match 
for  other  grants,  loan  loss  reserves  (such 
as  for  USDA's  Intermediary'  Relending 
Program)  or  equity  contributions. 

Although  RLF  recipients  are  provided 
wide  latitude  in  using  RLF  income, 
which  is  defined  in  newly  added 
§  308.8,  EDA  does  not  concur  with  the 
suggestion  concerning  unlimited  use  of 
RLF  program  income.  Under  15  CFR 
parts  14  and  24,  EDA  applies  the 
principle  that  program  income  should 
be  used  in  furtherance  of  the  purpose  of 
the  project,  in  this  case,  the  EDA  RLF 
project. 

Limitations  on  the  use  of  program 
income,  consistent  with  15  CFR  parts  14 
and  24  and  longstanding  EDA  RLF 
practice,  are  in  newly  added  §  308.12(a). 

A  commenter  suggested  that  ceilings 
on  administrative  costs  be  revised  or 
eliminated. 

EDA  has  clarified  these  requirements 
by  adding  new  §  308.14(c). 

A  commenter  suggested  limiting 
EDA's  RLF  reporting  requirements  to 
ten  years. 

While  a  10  year  rule  does  not  apply 
to  RLFs,  EDA  has  clarified  reporting 
requirements  in  new  §  308.14. 

Commenters  suggested  that  EDA's 
property  management  regulations  be 
revised  to  include  provisions  formerly 
found  in  appendices  to  part  308  which 
are  unique  to  EDA.  These  provisions 
addressed  suspension  and  termination 
of  RLFs  and  the  treatment  of  proceeds 
of  hquidated  RLF  loans. 

We  concur  and  have  changed  §§314.4 
and  314.10  accordingly. 

A  commenter  suggested  including 
personal  guarantees  as  one  of  the 
required  standard  loan  documents. 

EDA  conciu-s  with  this  common  and 
prudent  lending  practice  and  has 
included  personal  guarantees  as  a 
required  standard  loan  document  in  a 
new  §  308.15(b)(2)(viiJ. 

Savings  Clause 

The  rights,  duties,  and  obligations  of 
all  parties  pursuant  to  parts,  sections 
and  portions  thereof  of  the  Code  of 
Federal  Regulations  removed  by  this 
rule  will  continue  in  effect,  except  that 
EDA  may  waive  administrative  or 
procedural  requirements  of  provisions 
removed  by  this  rule. 

Executive  Order  12866  and  12875 

This  rule  has  been  determined  to  be 
significaA  for  pvuposes  of  E.O.  12866, 
Regulatory  Planning  and  Review.  In 
addition,  it  has  been  determined  that, 
consistent  with  the  requirements  of  E.O. 
12875,  Enhancing  Intergovermnental 
Partnership,  this  final  rule  will  not 


impose  any  unfunded  mandates  upon 
state,  local,  and  tribal  governments. 

Regulatory  Flexibility  Act 

Since  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  5  U.S.C.  553  or  any 
other  law,  under  sections  603(a)  and 
604(a)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  no  initial  or  final 
Regulatory  Flexibility  Analysis  is 
required,  and  none  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  imposes  no  new  information 
collection  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.},  as  amended,  and  has  been 
cleared  under  OMB's  clearance  process 
imder  OMB  approval  numbers  0610- 
0095  vahd  until  August  31,  2002. 

Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  reviewed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O. 12612.  It  has 
been  determined  that  this  final  rule  does 
not  have  significant  Federalism 
implications  to  warrant  a  full 
Federalism  Assessment  under  the 
principles  and  criteria  contained  in  E.O. 
12612. 

List  of  Subiects 

13  CFR  Part  308 

Business  and  industry.  Community 
development.  Community  facilities. 
Grant  programs-business.  Grant 
programs-community  development, 
American  Indians,  Manpower  training 
programs.  Mortgages,  Research, 
Technical  assistance. 

13  CFR  Part  314 

Community  development.  Grant 
programs-conununity  development. 

For  the  reasons  set  forth  in  the 
preamble,  13  CFR  Chapter  III,  parts  308 
and  314  are  amended  to  read  as  follows: 

PART  308— REQUIREMENTS  FOR 
ECONOMIC  ADJUSTMENT  GRANTS 

1 .  The  authority  citation  for  part  308 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211;  Department  of 
Commerce  Organization  Order  10-4. 

2.  Part  308  is  amended  by  designating 
§§  308.1  through  308.6  as  Subpart  A  and 
adding  a  heading  for  Subpart  A  to  read 
as  follows: 
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Subpart  A — General 

3.  Section  30813 


removmg 

4.  Section 
revising 

adding  paragra^^ 
follows: 


is  amended  by 
parag^ph  (c). 

308.4  is  amended  by 
paragra  )h  (c)(2)(ii)  and  (iii)  and 
(c)(2){ivj  to  read  as 


§308.4    Selection 


and  evaluation  factors. 


(c)  •  •  * 
(2)* 


(ii)  The  types 
anticipated; 

(iii)  The  capacity 
organization  to 
networks  betwe<  i 
community  and 
providers,  and 
adjustment 

(iv)  Use  of  in- 
kind  match  is  included 
such  match  will 
technical  assistahce 
administrative  cpsts 
new  RLF  staff). 


>f  financing  activities 


of  the  RLF 
i^anage  lending,  create 
n  the  business 
other  financial 
cpntribute  to  the 
and 
ind  match.  When  in- 

in  a  project, 
be  used  for  borrower 
or  general  RLF 
(e.g.  the  training  of 


strat  }gy 


5.  Appendices 
removed. 

6.  Subpart  B  ii 
follows: 


A-D  to  part  308  are 
added  to  read  as 


B— Special 


Subpart 

Revolving 

Uses  of  Grant  Flinds 


Requirements  for 
Loan]  Fund  Projects  and 


and 


308.7  .  Revolving 
business  leadiig 

308.8  Definition^ 

308.9  Revolving 

308.10  Pre-loan 

308.11  Lending 
lending  areas 

308.12  Revolvini 

308.13  Records 

308.14  Revolvini 
and  annual  reports 

308.15  Prudent 
Loan  Funds. 

30816 

Loan  Funds. 

308.17  Effective 
Loan  Funds. 

308.18  Uses  of 

308.19  Variance!. 


!.oan  Funds  established  for 


^oan  Fund  Plan. 
I  equirements. 
<  reas  and  modiRcation  of 


Loan  Fund  income. 

retention. 
Loan  Fund  semi-annual 


I  lanagement  of  Revolving 
Disburse4ient  of  funds  to  Revolving 
itilization  of  Revolving 
t  cipital. 


§  308.7    Revolvinfa  Loan  Funds  established 
for  business  lending. 

EDA  grants  to  capitalize  or 
recapitalize  Revi  )lving  Loan  Fimds  are 
most  commonly  used  for  business 
lending,  but  ma; '  also  be  established  for 
public  infrastruc  ture  lending  or  other 
authorized  purpases  involving  lending. 
The  RLF  require  ments  in  this  subpart  B 
are  applicable  tc  RLFs  established  for 
business  lendinj ;.  Appropriate 


modifications  o 
be  addressed  in 


these  requirements  will 
special  award 


conditions  to  ao  commodate  non- 
business RLF  av  ards. 


§308.8    Definitions. 

As  used  in  this  part: 

Closed  loan  means  any  loan  for  which 
all  required  documentation  has  been 
executed,  received,  and  reviewed. 

Guaranteed  loan  means  a  loan  made 
and  serviced  by  a  lending  institution 
under  the  agreement  that  a  third  party 
{e.g.,  a  governmental  agency)  will 
purchase  the  guaranteed  portion  if  the 
borrower  defaults. 

Program  income  means  gross  income 
received  by  the  grant  RLF  recipient  or 
the  sub-recipient  directly  generated  by  a 
grant  supported  activity,  or  earned  only 
as  a  result  of  the  grant  agreement  during 
the  grant  period.  Program  income 
includes  principal  repayments  and  RLF 
income. 

Prudent  lending  practices  means 
generally  accepted  imderwriting  and 
lending  practices  for  public  loan 
programs  based  on  sound  judgment  to 
protect  Federal  and  lender  interests. 
Such  practices  cover  loan  processing, 
documentation,  loan  approval, 
collections,  servicing,  administrative 
procedvues,  collateral  protection,  and 
recovery  actions.  Prudent  lending 
practices  include  compliance  with  local 
laws  and  filing  requirements  to  perfect 
and  maintain  security  interests  in  RLF 
collateral. 

Recapitalization  grants  are  additional 
grant  funds  awarded  to  increase  the 
capital  base  of  an  RLF. 

RLF  capital  includes  the  funds  which 
capitalized  the  RLF  plus  such  earnings 
and  fees  generated  by  RU  activities  as 
may  be  added  to  the  RLF  capital  base  to 
be  used  for  lending.  The  original 
sources  of  capital  for  EDA  RLFs  are 
normally  comprised  of  EDA  grant  funds 
and  local  cash  matching  share. 

RLF  income  means  interest  earned  on 
outstanding  loan  principal,  interest 
earned  on  accounts  holding  RLF  funds 
not  needed  for  immediate  lending,  all 
loan  fees  and  loan-related  charges 
received  from  RLF  borrowers,  and  other 
income  generated  from  RLF  operations. 
The  RLF  recipient  may  use  RLF  income 
only  to  capitalize  the  RLF  and/or  to 
cover  eligible  and  reasonable  costs 
necessary  to  administer  the  RLF,  unless 
otherwise  provided  for  in  the  grant 
agreement  or  approved  in  waiting  by 
EDA.  RLF  income  excludes  principal 
repayments. 

Secondary  market  includes  those 
entities  that  purchase  an  interest  in  a 
loan  from  an  original  lender. 

Securitization  refers  to  the  technique 
of  seciu-ing  an  investment  of  new  capital  ^ 
with  the  stream  of  income  generated  by 
one  or  more  (usually  a  large  group  of) 
existing  loans.  EDA  broadly  defines 
securitization  transactions  to  include 
techniques  such  as  the  sale  of  loans. 


pledging  the  future  income  stream  of  a 
loan,  and  similar  activities,  to  access 
investor  capital  to  increase  available 
funds  for  lending. 

§  308.9    Revolving  Loan  Fund  Plan. 

RLF  recipients  must  manage  RLFs  in 
accordance  with  an  RLF  Plan  (Plan)  as 
described  in  this  part.  For  RLF 
recipients  other  than  states,  the  Plan 
must  be  submitted  to  and  approved  by 
EDA  and  passed  by  resolution  of  the 
organizations'  governing  board  prior  to 
the  grant  award;  political  subdivisions 
of  states  may  be  exempted  from  this 
requirement  with  EDA  approval. 

(a)  Format  and  content.  (1)  The  title 
page  of  the  Plan  should  show  the  RLF 
recipient  organization's  name  and  the 
date  the  Plan  was  adopted. 

(2)  Part  I  of  the  Plan,  titled  Revolving 
Loan  Fund  Strategy,  summarizes  the 
area  CEDS  and  business  development 
objectives,  and  describes  the  RLF's 
financing  strategy,  policy  and  portfolio 
standards.  Organization  of  the  material 
and  the  level  of  detail  provided  in  the 
subsections  of  Part  I  may  be  varied  to 
improve  the  narrative  flow,  provided 
the  substantive  content  is  adequately 
covered. 

(3)  Part  II  of  the  Plan,  titled 
Operational  Procediues,  serves  as  the 
internal  operating  manual  for  the  RLF. 

(b)  Evaluation  of  Plans.  EDA  will  use 
the  following  criteria  in  evaluating 
Plans: 

(1)  The  Plan  must  flow  from  and  be 
consistent  with  the  EDA-approved 
CEDS  for  the  area. 

(2)  The  Plan  must  be  an  internally 
consistent,  coherent  statement  of  the 
strategic  purpose  of  the  particular  RLF 
and  the  various  considerations 
influencing  the  selection  of  its  financing 
strategy,  policies,  and  loan  selection 
criteria  encompassing: 

(i)  A  financing  strategy  that 
demonstrates  a  knowledgeable  analysis 
of  the  local  capital  market  and  the 
financing  needs  of  the  targeted 
businesses;  and 

(ii)  Financing  policies  and  portfolio 
standards  that  are  consistent  with  EDA 
policies  and  requirements. 

(3)  The  strategic  objectives  defined 
must  be  sufficiently  meaningful,  though 
not  necessarily  quantified,  so  that 
progress  toward  them  can  be  assessed 
over  time. 

(4)  The  administrative  procedures  for 
operating  the  RLF  must  be  consistent 
with  generally  accepted  prudent  lending 
practices  for  public  lending  institutions. 

§308.10    Pre-loan  requirements. 

(a)  RLF  recipients  must  adopt 
procedvues  to  review  the  impacts  of 
prospective  loan  proposals  on  the 
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physical  environment.  The  Plan  must 
provide  for  the  disapproval  of  any  loan 
project  that  adversely  (without 
mitigation)  impacts  flood  plains, 
wetlands,  significant  historic  or  cultural 
properties,  drinking  water  resources,  or 
nonrenewable  natural  resources.  In 
administering  the  RLF,  the  RLF 
recipient  must  adopt  procediu-es  to 
comply,  and  ensure  that  potential 
borrowers  comply,  with  applicable  laws 
and  regulations  including,  but  not 
limited  to  §§  316.1,  316.3,  316.7,  316.8, 
316.15,  and  317  of  this  chapter. 

(b)  RLF  recipients  are  responsible  for 
ensuring  complieince  with  the 
applicable  requirements  of  this  chapter 
prior  to  providing  any  loan  assistance 
under  the  RLF.  RLF  recipients  are 
responsible  for  ensuring  that 
prospective  borrowers,  consultants,  or 
contractors  are  aware  of  and  comply 
with  the  Federal  statutory  and 
regulatory  requirements  that  apply  to 
activities  carried  out  with  RLF  loans. 
RLF  recipients  must  develop  loan 
agreements  that  include  applicable 
Federal  requirements  to  ensure 
compliance.  RLF  recipients  must  adopt 
procedures  to  diligently  correct 
instances  of  non-compliance,  including 
the  calling  of  loans,  if  necessary.  RLF 
recipient  loan  documents  and 
procedures  must  protect  and  hold  the 
Government  harmless  from  and  against 
all  liabilities  that  the  Government  may 
incur  as  a  result  of  providing  an  award 
to  assist  (directly  or  indirectly)  in  site 
preparation  or  construction  as  well  as 
the  renovation  or  repair  of  any  facility 
or  site.  This  applies  to  the  extent  that 
such  liabilities  are  incurred  because  of 
ground  water,  siu'farie.  soil  or  other 
conditions  caused  by  operations  of  the 
RLF  recipient  or  any  of  its  predecessors 
on  the  property. 

§  308.1 1     Lending  areas  and  modification 
of  lending  areas. 

(a)  The  economic  activity  and  benefits 
of  RLF  loans  must  be  located  within  the 
eligible  areas  identified  in  the  grant 
award.  The  determination  of  eligibility 
of  a  new  area  will  be  made  in 
accordance  with  §  301.2  of  this  chapter. 

(1)  Where  such  RLFs  have  a  grant 
condition  that  permits  new  areas  that 
subsequently  become  eligible  to  be 
added  to  the  lending  area,  may  add  such 
areas  with  EDA  approved.  RLFs  that 
were  awarded  assistance  (RLF 
capitalization  or  recapitalization)  before 
February  11,  1999,  whether  fully 
disbiused  or  not,  and  fully  disbursed 
RLFs  that  were  awarded  assistance  (RLF 
capitalization  or  recapitalization)  on  or 
after  February  11,  1999. 

(2)  In  the  case  of  existing  RLFs  that 
are  not  fully  disbursed  .that  were 


awarded  assistance  (RLF  capitalization 
or  recapitalization)  on  or  after  February 
11, 1999,  the  area  proposed  to  be  added 
must  also  be  eligible  to  receive  an  EDA 
grant  rate  equal  to  or  greater  than  that 
of  the  original  grant. 

(b)  Whenever  an  area  is  added, 
modification  to  the  RLF  Plan 
incorporating  the  new  area  and 
outlining  the  RLF  lending  strategy  is 
required.  Once  approved,  area  eligibility 
is  retained  indefinitely. 

§  308.1 2    Revolving  Loan  Fund  income. 

(a)  RLF  income  can  be  used  to  pay  for 
eligible  and  reasonable  administrative 
costs  for  the  project.  RLF  recipients  are 
expected  to  add  RLF  income  to  the  RLF 
capital  base  where  practicable.  To 
determine  the  appropriate  amount  of 
RLF  income  to  return  to  the  RLF  capital 
base,  RLF  operators  must  consider  the 
costs  necessary  to  operate  an  RLF 
program,  the  availability  of  other 
monetary  resources,  the  portfolio  risk 
level  and  projected  capital  erosions 
from  loan  losses  and  inflation,  the 
conunimity's  (or  area's)  commitment  to 
the  RLF,  and  the  anticipated  demand  for 
RLF  loans. 

(b)  RLF  income  that  is  not  used  for 
administrative  costs  during  the  selected 
twelve-month  reporting  period  in  which 
it  is  earned,  must  be  added  to  the  RLF 
capital  base  for  lending  purposes  at  the 
end  of  the  twelve-month  reporting 
period.  Only  RLF  income  earned  during 
a  current  period  may  be  used  for  current 
administrative  expenses.  RLF  income 
may  not  be  withdrawn  from  an  RLF  in 

a  subsequent  period  for  any  uses,  other 
than  lending,  without  the  written 
consent  of  EDA. 

(c)  In  accounting  for  RLF  income,  any 
net  proceeds  from  the  sale,  collection,  or 
liquidation  of  a  defaulted  loan,  up  to  the 
amount  of  the  unpaid  principal,  will  be 
treated  as  repayments  of  RLF  principal 
and  placed  in  the  RLF  for  lending 
purposes  only.  Any  proceeds  in  excess 
of  the  unpaid  principal  will  be  treated 
as  RLF  income. 

(d)  RLF  recipients  must  comply  with 
applicable  0MB  cost  principles  and 
with  RLF  Audit  Guidelines  (as  found  in 
0MB  Circular  A-133,  Single  Audit  Act 
Requirements  for  State  and  Local 
Governments,  Indian  tribal 
governments,  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  or  the  Compliance 
Supplement,  as  appropriate)  when 
charging  costs  against  RLF  income. 

(e)  When  a  RLF  recipients  uses  RLF 
income  to  cover  all  or  part  of  RLF 
administrative  costs  it  must  complete  an 
RLF  Income  and  Expense  Statement 
required  under  §  308.14(c)  of  this 
chapter. 


§308.13    Records  and  retention. 

(a)  Loan  files  and  related  documents 
and  records.  Loan  files  and  related 
documents  and  records  must  be  retained 
by  RLF  recipients  over  the  life  of  the 
loan  and  for  a  three  year  period  from  the 
date  of  final  disposition  of  the  loan.  The 
date  of  final  disposition  of  the  loan  is 
defined  as  the  date  of: 

(1)  Full  payment  of  the  principal, 
interest,  fees,  penalties,  and  other  costs 
associated  with  the  loan;  or 

(2)  Final  settlement  or  write-off  of  any 
impaid  amounts  associated  with  the 
loan. 

(b)  Administrative  records.  RLF 
recipients  must: 

(1)  Maintain  adequate  accounting 
records  and  source  documentation  to 
substantiate  the  amount  and  percent  of 
RLF  income  expended  for  eligible  RLF 
administrative  costs. 

(2)  Retain  records  of  administrative 
costs  incurred  for  actfvities  and 
equipment  relating  to  the  operation  of 
the  RLF  for  three  years  from  the  actual 
submission  date  of  the  last  semi-armual 
or  annual  report  which  covers  the 
period  that  such  costs  were  claimed,  or 
for  five  years  from  the  date  the  costs 
were  claimed,  whichever  is  less. 

(3)  Make  any  retained  records,  even 
those  retained  for  longer  than  the  period 
described,  available  for  inspection.  The 
record  retention  periods,  described  in 
this  §  308.13,  are  minimum  periods  and 
such  prescription  is  not  intended  to 
limit  any  other  record  retention 
requirement  of  law  or  agreement.  In  any 
event,  EDA  will  not  question  claimed 
administrative  costs  that  are  more  than 
three  years  old,  unless  fraud  is  an  issue. 

§308.14    Revolving  Loan  Fund  semi- 
annual  and  annual  reports. 

(a)  Frequency  of  reports.  All  RLF 
recipients,  including  existing  RLFs  that 
receive  recapitalization  grants,  must 
submit  semi-annual  reports  until  they 
qualify  or  requalify  for  "Annual  Report" 
status.  RLF  recipients  may  apply  for 
"Annual  Report"  status  if: 

(1)  All  grant  funds  have  been 
disbursed  for  at  least  one  year; 

(2)  Accurate  semi-annual  reports  have 
been  submitted  on-time  for  the 
preceding  two  years; 

(3)  Required  periodic  audits  have 
been  completed  and  submitted  to  EDA 
for  the  most  recent  audit  period  within 
the  last  two  years;  and 

(4)  EDA  determines  that  the  RLF  is  in 
compliance  with  all  applicable  RLF 
requirements. 

fb)  Report  contents.  RLF  recipients 
must  certify  as  part  of  the  semi-aimual 
or  aimual  report  to  EDA  that  the  RLF  is 
being  operated  in  accordance  with  the 
Plan  referenced  in  §  308.9  of  this  part. 
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RLF  recipients  nust  request  EDA 
approval  of  modifications  to  the  Plan  at 
any  time  there  i  s  evidence  that  such 
modifications  a  :e  needed  to  ensure 
effective  use  of  the  RLF  as  a  strategic 
financing  tool. 

(c)  RLF  income  statement.  (1)  RLF 
recipients  usinj  RLF  income  equivalent 
to  50  percent  oi  more  or  at  least 
$100,000  of  RLl  ■  income  for  RLF 
administrative  ( ixpenses  during  the 
selected  twelve  month  period,  must 
submit  a  compl  ;ted  RLF  Income  and 
Expense  Statement  per  §  308.12(e)  to  the 
appropriate  EDA  Regional  Office  within 
90  days  of  eithe  r  September  30  or  the 
RLF  recipient's  fiscal  year  end, 
whichever  peri(  id  is  selected  by  the  RLF 
recipient.  RLF  i  jcipients  using  less  than 
50  percent  and  ess  than  $100,000  of 
RLF  income  for  administrative  expenses 
in  the  twelve-ra  anth  period  will  retain 
the  RLF  Income  and  Expense  Statement 
for  three  years.  ILP  recipients  are 
required  to  mai  9  this  statement 
available  to  EDi  L  personnel  upon 
request. 

(2)  Performar  ce  Measures.  RLF 
recipients  will ;  ubmit  to  EDA  as  part  of 
the  semi-annua  or  aimual  report,  the 
information  ide  itified  as  the  Core 
Performance  M(  lasures  in  the  special 
conditions  acco  mpanying  the  grant 
award.  EDA  wil  i  advise  RLF  recipients 
in  writing,  with  in  a  reasonable  time  for 
submission,  in  \  he  event  there  are  any 
modifications  in  the  information 
required  to  be  s  ibmitted. 


§308.15    Prudet^ 
Revolving  Loan 
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represents  non-i 
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documents 
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management  of 
Ifunds. 
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principles.  (1)  RLFs  are 
perated  in  accordance 
ly  accepted  accounting 
and  the  provisions 
Circular  A-133  and 
ements  as  applicable, 
with  GAAP,  a  loan 
be  reflected  in  the 

to  show  the  fair 
s  loan  portfolio 

-funded  and 
:ash  entries. 
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ide  certification  by  an 
acfcountant  familiar  with 
ipie  It's  accounting  system 
ng  system  is  adequate  to 
and  account  for  all 

RLF  income, 
are  required  to 
RLF  loan 
necessary  for  lending  are  in 
t  lese  documents  have 
y  its  legal  counsel  for 
c  impliance  with  the 
ions  of  the  grant  and 
and  local  laws.  The 


standard  loan  dociunents  must  include, 
at  a  minimum,  the  following: 

(i)  Loan  application,  \ 

(ii)  Loan  agreement, 

(iii)  Promissory  note, 

(iv)  Security  agreement(s), 

(v)  Deed  of  Trust  or  Mortgage  (as 
applicable), 

(vi)  Agreement  of  prior  lien  holder  (as 
applicable],  and 

(vii)  Personal  Guaranty  Agreement 
(for  officers  or  owners  of  corporate 
borrowers,  as  applicable). 

(c)  Interest  rates.  A  RLF  recipient  can 
make  loans  and  loan  guarantees  to 
eligible  borrowers  at  interest  rates  and 
under  conditions  determined  by  the 
RLF  recipient  tabe  most  appropriate  in 
achieving  the  goals  of  the  RLF. 
However,  the  minimum  interest  rate  an 
RLF  can  charge  is  four  (4)  percentage 
points  below  the  current  money  center 
prime  rate  quoted  in  the  Wall  Street 
Journal  or  the  maximum  interest  rate 
allowed  under  state  law,  whichever  is 
lower.  In  no  event  may  the  interest  rate 
be  less  than  four  (4)  percent.  However, 
should  the  prime  interest  rate  exceed 
fourteen  (14)  percent,  the  minimum  RLF 
interest  rate  is  not  required  to  be  raised 
above  ten  (10)  percent  if  doing  so 
compromises  the  ability  of  the  RLF 
recipient  to  implement  its  financing 
strategy. 

Cd)  Private  leveraging.  (1)  RLF  loans 
must  be  used  to  leverage  private 
investment  of  at  least  two  dollars  for 
every  one  dollar  of  RLF  investment. 
This  leveraging  requirement  applies  to 
the  portfolio  as  a  whole,  rather  than  to 
individual  loans  and  is  effective  for  the 
life  of  the  RLF.  Private  investment,  to  be 
classified  as  leveraged,  must  be  made 
concurrently  with  an  RLF  loan  as  part 
of  the  same  business  development 
project  and  may  include: 

(i)  Capital  invested  by  the  borrower  or 
others, 

(ii)  Financing  fi'om  private  entities,  or 

(iii)  The  unguaranteed  portion  and  90 
percent  of  the  guaranteed  portions  of 
SBA  7(a)  and  SBA  504  debenture  loans. 

(2)  Private  investments  do  not  include 
equity  build-up  in  a  borrower's  assets  or 
prior  capital  investments  by  a  borrower 
unless  the  investment  is  made  within 
nine  months  of  the  RLF  loan  and  is 
recognized  by  the  RLF  recipient. 

(e)  Conflict  of  interest.  (1)  No  officer, 
employee,  or  member  of  the  RLF 
recipient's  Board  of  Directors,  or  other 
Board  (hereinafter  referred  to  as  "other 
board")  that  advises,  approves, 
recommends  or  otherwise  participates 
in  decisions  concerning  loans  or  the  use 
of  RLF  grant  funds,  or  person  related  to 
the  officer,  another  employee,  or  any 
member  of  the  Board  by  immediate 
family,  law,  or  business  arrangement. 


may  receive  any  benefits  resulting  from 
the  use  of  the  IlLF  loan  or  grant  funds. 
In  addition,  the  RLF  recipient  may  not 
lend  RLF  funds  to  an  employee  of  the 
RLF  recipient  or  any  member  of  the  RLF 
recipient's  Board  of  Directors,  or  a 
member  of  any  other  Board.  Immediate 
family  is  defined  as  parents, 
grandparents,  siblings,  children  and 
grandchildren,  but  does  not  include 
more  distant  relatives,  including 
cousins,  unless  they  live  in  the  same 
household.  Exception:  A  benefit  or  loan 
may  be  conferred  if  the  officer, 
employee,  or  Board  member  affected 
first  discloses  to  the  RLF  recipient  on 
the  public  record  the  proposed  or 
potential  benefit  and  receives  the  RLF 
recipient's  written  determination  that 
the  benefit  involved  is  not  so  substantial 
as  to  reflect  adversely  upon  or  affect  the 
integrity  of  the  RLF  recipient's  decision 
process  or  the  services  of  the  officer, 
employee  or  board  member. 

(2)  An  officer,  employee  or  board 
member  of  the  RLF  recipient  will  not 
solicit  or  accept,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  entertainment  or 
any  other  thing  of  monetary  value,  for 
himself  or  for  another  person,  from  any 
person  or  organization  seeking  to  obtain 
a  loan  or  any  portion  of  the  grant  funds. 

(3)  Former  board  members  and/or 
officers  are  ineligible  to  apply  for  or 
receive  an  RLF  loan  for  a  period  of  one 
year  from  the  date  of  termination  of  his/ 
her  services.  Exception:  A  benefit  or 
loan  may  be  conferred  if  the  officer,  or 
Board  member  affected  first  discloses  to 
the  RLF  recipient  on  the  public  record 
the  proposed  or  potential  benefit  and 
receives  the  RLF  recipient's  written 
determination  that  the  benefit  involved 
is  not  so  substantial  as  to  reflect 
adversely  upon  the  integrity  of  the  RLF 
recipient's  decision  process. 

§308.16    Disbursement  of  funds  to 
Revolving  Loan  Funds.  ' 

(a)  Timing  of  request  for 
disbursement.  A  RLF  recipient  must 
request  disbiusements  from  EDA  only  at 
the  time  and  in  the  amoimt  immediately 
needed  to  close  a  loan  or  disburse  funds 
to  a  borrower.  Grant  funds  must  be 
requested  only  for  immediate  use,  i.e., 
when  the  intent  is  to  disburse  the  funds 
within  14  days  of  receipt. 

(b)  Amount  of  disbursement.  As  each 
new  loan  is  made,  the  grant  RLF 
recipient  may  request  a  disbursement  of 
grant  funds  only  for  the  difference,  if 
any,  between  the  amount  of  funds 
available  for  relending  (from 
repayments  of  loan  principal  and  ly^F 
income)  and  the  amount  of  the  new 
loan,  less  an  amount  for  local  matching 
funds  as  may  be  required  to  be 
disbursed  concurrent  with  the  grant. 
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However,  RLF  income  received  during 
the  grant  period  may  be  held  to  cover 
eligible  administrative  expenses  and 
need  not  be  disbiu-sed  in  order  to  draw 
additional  grant  funds. 

(c)  Interest-bearing  accounts.  All  RLF 
grant  funds  disbursed  by  EDA  to 
reimburse  RLF  recipients  for  loan 
obligations  already  incurred  must  be 
held  in  interest  bearing  accounts  by  RLF 
recipients  imtil  disbvused  to  the 
borrower. 

(d)  Pre-disbursement  requirements. 
RLF  recipients  are  required  to  provide: 

(1)  Evidence  to  EDA  that  they  have 
fidelity  bond  coverage  for  persons 
authorized  to  handle  funds  under  the 
grant  award  in  an  amount  sufficient  to 
protect  the  interests  of  EDA  and  the 
RLF.  Note  that  such  insvuance  coverage 
must  exist  at  all  times  diu-ing  the  life  of 
the  RLF;  and 

(2)  Certification  in  accordance  with 
§  308.15(b)(1)  of  this  part. 

(e)  Delays.  (1)  If  grant  funds  are 
requested  and  the  loan  disbursement  is 
subsequently  delayed,  a  RLF  recipient 
may  hold  the  funds  up  to  30  days  from 
the  date  of  receipt.  In  the  event  that  a 
loan  disbursement  is  delayed  beyond  30 
days  from  the  date  of  receipt  of  the 
Federal  disbursement,  the  undisbiused 
funds  must  be  returned  to  the 
Govermnent  for  credit  to  the  RLF 
recipient's  account.  Returned  funds  will 
be  available  to  the  RLF  recipient  for 
future  draw  down.  When  returning 

'prematiuely  drawn  funds,  checks 
should  identify  on  their  face  the  name 
of  the  grantor  agency — "EDA"  followed 
by  the  grant  award  number  and  the 
words  "Premature  Draw." 

(2)  The  interest  earned  on 
prematiuely  withdrawn  funds  must  be 
returned  to  the  Government  (with  the 
exception  of  $100  per  year  which  may 
be  retained  for  administrative  expenses 
by  states,  local  goverimients  and  Indian 
tribes  in  accordance  with  15  CFR  Part 
24,  and  $250  for  those  subject  to  15  CFR 
Part  14  as  appropriate)  and  should  be 
remitted  promptly,  but  no  less 
frequently  than  quarterly.  All  checks  ' 
submitted  should  state  "EDA"  on  their 
face  and  the  award  number  followed  by 
the  word  "INTEREST"  in  order  to 
identify  the  check  in  question  as 
remittance  of  interest  income. 

(f)  Local  share.  (1)  When  some  portion 
of  the  local  share  of  the  RLF  project  is 
cash,  it  may  only  be  used  for  lending. 

If  the  RLF  project  has  an  all-cash 
matching  share,  EDA's  funds  will  be 
disbursed  as  needed  for  loan  closing. 
The  cash  matching  funds  must  be  used 
either  in  proportiori  to  the  EDA  funds, 
or  at  a  faster  rate  than  EDA  funds. 

(2)  When  an  RLF  project  has  a 
combination  of  in-kind  and  cash 


matching  share,  the  non-federal  cash 
together  with  the  Federal  cash 
constitute  the  funds  available  for 
making  loans  and  will  be  disbiu-sed 
proportionately  as  needed  for  loan 
closing,  provided  that  the  last  20 
percent  of  the  Federal  funds  may  not  be 
disbursed  imtil  all  local  in-kind  match 
has  been  expended.  The  full  amount  of 
the  local  cash  matching  share  will  be 
expected  to  remain  for  use  in  the  RLF. 

(3)  Upon  repayment,  local  cash  share 
funds  are  treated  the  same  as  EDA 
funds.  Repayments  of  principal  must  be 
placed  in  the  RLF  for  relending  and 
interest  payments  must  be  used  either 
for  relending  or  for  eligible  RLF 
administrative  costs.  The  local  cash 
matching  share  must  be  available  when 
needed  for  lending  and  must  be  under 
the  control  of  the  RLF  recipient  for  the 
duration  of  the  RLF  for  use  in 
accordance  with  the  terms  of  the  grant. 

§  308.1 7    Effective  utilization  of  Revolving 
Loan  Funds. 

(a)  Loan  closing  and  disbursement 
schedule.  (1)  RLF  loan  activity  must  be 
sufficient  to  draw  down  grant  funds  in 
accordance  with  the  time  schedule  for 
loan  closings  and  disbvirsements  to 
eligible  RLF  borrowers  as  prescribed  in 
the  award  conditions.  The  time 
schedule  requires  that  the  initial  round 
of  lending  (i.e.,  the  grant  disbursement 
phase)  be  completed  within  three  years 
of  the  grant  award. 

(2)  If  a  RLF  recipient  substantially 
fails  to  meet  the  prescribed  time 
schedules  for  loan  closings  and 
disbursements,  EDA  may  terminate  the 
undisbursed  balance  of  the  award. 
Exceptions  may  be  granted  where: 

(i)  Funds  are  needed  to  close  and 
disbiuse  funds  on  loans  approved  prior 
to  the  deadline  and  will  be  disbursed 
within  45  days  of  the  deadline, 

(ii)  Funds  are  needed  to  meet 
continuing  disbursement  obligations  on 
loans  closed  prior  to  the  deadline,  or 

(iii)  EDA  has  approved  a  time 
schedule  extension. 

(b)  Time  schedule  extension.  (1)  RLF 
recipients  are  responsible  for  contacting 
EDA  as  soon  as  conditions  become 
known  that  may  materially  affect  their 
ability  to  meet  the  approved  time 
schedules.  RLF  recipients  must  submit 
a  written  request  to  EDA  for  continued 
use  of  grant  funds  beyond  a  missed 
deadline.  Extension  requests  must 
provide  good  reason  for  the  delay  and 
demonstrate  that: 

(i)  The  delay  was  unforeseen  or 
generally  beyond  the  control  of  the  RLF 
recipient; 

(ii)  The  need  for  the  RLF  still  exists: 
(iii)  The  ciurent  and  planned  use  and 
the  anticipated  benefits  of  the  RLF  will 


remain  consistent  with  the  current 
CEDS  and  the  RLF  Plan; 

^i\)  The  achievement  of  a  new 
proposed  time  schedule  is  reasonable; 
and 

(v)  An  explanation  why  no  further 
delays  are  foreseen. 

(2)  EDA  is  under  no  obligation  to 
grant  a  time  extension,  and  in  the  event 
an  extension  is  denied,  EDA  may 
deobligate  (terminate)  all  or  part  of  the 
unused  portion  of  the  grant. 

(c)  Capital  Utilization  Standard.  (1) 
During  the  revolving  phase,  RLF 
recipients  must  manage  their  repayment 
and  lending  schedules  such  that  at  least 
75  percent  of  the  RLF's  capital  is  loaned 
out  or  committed  at  all  times.  RLF 
income  earned  during  a  ciurent 
reporting  period  is  not  included  as  RLF 
capital  when  calculating  the  capital 
utilization  percentage.  Exception: 

(i)  RLF  recipients  that  anticipate 
making  large  loans  relative  to  the  size  of 
the  capital  base,  may  propose  RLF  Plans 
that  call  for  holding  more  than  25 
percent. 

(ii)  EDA  may  require  an  RLF  with  a 
capital  base  in  excess  of  $4  million  to 
adopt  a  Plan  that  maintains  a 
proportionately  higher  percentage  of 
their  funds  loaned  out. 

(2)  When  the  percentage  of  loaned  out 
capital  falls  below  the  applicable 
standard,  the  dollar  amount  of  the  funds 
equivalent  to  the  difference  between  the 
actual  percentage  of  capital  loaned  out 
and  the  standard  is  referred  to  as 
"excess  funds." 

(i)  Sequestration  of  excess  funds.  If 
the  capital  utilization  standard  is  not 
met  for  two  consecutive  reporting 
intervals,  EDA  may  require  the  RLF 
recipient  to  deposit  "excess  funds"  in 
an  interest  bearing  account;  the  portion 
of  the  interest  earned  on  that  accoiuit, 
attributable  to  the  EDA  grant,  will  be 
remitted  to  the  U.S.  Treasury.  EDA 
approval  is  required  to  withdraw 
sequestered  funds. 

(ii)  Persistent  noncompliance.  A  RLF 
recipient  will  normally  be  provided  a 
reasonable  period  of  time  to  lend 
"excess  funds"  and  achieve  the 
standard.  However,  if  a  RLF  recipient 
fails  to  achieve  the  standard  after  a 
reasonable  period  of  time  as  determined 
by  EDA,  the  grant  may  be  subject  to^ 
sanctions  for  suspension  and/or 
termination. 

§  308.1 8    Uses  of  capital. 

Generally,  eligible  loans  to  borrowers 
include  loans  for  fixed  assets,  the 
acquisition  .  jf  equipment,  working 
capital,  or  other  authorized  uses.  The 
EDA  gran'  in^  ♦he  local  cash  matching 
funds  will  be  used  only  for  the  piurpose 
of  making  loans  under  an  RLF.  To 
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preclude  borroi  /ers  from  using  RLF 
funds  inappropriately,  the  purpose  of 
each  RLF  loan  <  hould  be  clearly  stated 
in  the  loan  agre  sment.  RLFs  established 
for  business  ler  ding  must  conform  to 
the  following: 

(a)  Loan  guar  jntees.  Prior  to  full 
disbursement  o  grant  funds,  the  RLF 
recipient  may  e  ot  use  the  RLF  to 
guarantee  loans  made  by  other  lenders. 
In  the  revolving  phase,  after  the  full 
disbvusement  o  grant  funds,  the  RLF 
may  be  used  to  ^arantee  loans  of 
private  lenders  provided  the  RLF 
recipient  has  obtained  EDA's  prior 
written  approvj  1  of  its  proposed  loan 
guarantee  activ:  ties.  The  Plan  for  any 
loan  guarantee  ictivities  should  include 
the  following  in  formation: 

(1)  The  maxiiiiimi  guarantee 
percentage  that  will  be  offered; 

(2)  A  certifica  tion  from  the  RLF 
attorney  that  th  5  guarantee  agreement  is 
valid  under  stale  law.  At  a  minimum, 
the  guarantee  a|  reement  must  address 
the  following: 

(i)  The  maxin  iiun  reserve 
requirement; 

(ii)  The  right!  and  duties  of  each  party 
in  regard  to  loaji  collections,  servicing, 
delinquencies  a  ad  defaults; 

(iii)  Foreclosiires; 

(iv)  Bankruptcies; 

(v)  Collateral  disposition  and  the  call 
provisions  of  tfc  e  guarantee;  and 

(vi)  Interest  ii  icome  and  loan  fees,  if 
any,  which  wil  accrue  to  the  RLF. 

(b)  Restrictioi  \s  on  RLF  capital.  RLF 
capital  may  not  be  used  to: 

(1)  Acquire  ai »  equity  position  in  a 
private  businesi ;; 

(2)  Subsidize  interest  payments  on  an 
existing  loan; 

(3)  Provide  tl  e  equity  contribution 
required  of  bon  owers  under  other 
Federal  loan  pr  )grams; 

(4)  Enable  an  RLF  borrower  to  acquire 
an  interest  in  a  )usiness,  either  through 
the  purchase  of  stock  or  through  the 
acquisition  of  a  isets,  unless  the  need  for 
RLF  financing  is  sufficiently  justified 
and  documente  i  in  the  loan  write-up. 
Acceptable  just  fication  could  include 
acquiring  a  bus  ness  to  substantially 
save  it  from  imi  ninent  foreclosure,  or 
acquiring  it  to  f  icilitate  a  significant 
expansion  or  in  creased  investment.  In 
any  case,  the  re  iulting  economic 
benefits  should  be  clearly  consistent 
with  the  strateg  ic  objectives  of  the  RLF; 

(5)  Provide  Ic  ans  to  a  borrower  for  the 
purpose  of  inve  sting  in  interest  bearing 
accounts,  certif  cates  of  deposit,  or  other 
investments  no  related  to  the  objectives 
of  the  RLF; 

(6]  Refinance  existing  debt  unless: 

(i)  There  is  sc  und  economic 
justification  am  1  the  RLF  recipient 
sufficiently  doc  uments  in  the  loan 


write-up  that  the  RLF  is  not  replacing 
private  capital  solely  for  the  pinpose  of 
reducing  the  risk  of  loss  to  an  existing 
lender(s)  or  to  lower  the  cost  of 
financing  to  a  borrower,  or 

(ii)  An  RLF  uses  RLF  income  sources 
and/or  recycled  RLF  funds  to  purchase 
the  rights  of  a  prior  lien  holder  during 
an  in-process  foreclosure  action  in  order 
to  preclude  a  significant  loss  on  an  RLF 
loan.  This  action  may  be  imdertaken 
only  if  there  is  a  high  probability  of 
receiving  compensation  within  18 
months  from  the  sale  of  assets  sufficient 
to  cover  an  RLF's  expenses  plus  a 
reasonable  portion  of  the  outstanding 
loan  obligation;  or 

(7)  Finance  any  activity  that  serves  to 
relocate  jobs  from  one  commuting  area 
to  another.  (Commuting  area  is  that  area 
defined  by  the  distance  people  travel  to 
work  in  the  locality  of  the  project 
receiving  RLF  finanacial  assistance.)  An 
RLF's  standard  loan  agreement  must 
include  a  provision  for  calling  the  loan 
if  it  is  determined  that: 

(i)  The  business  used  the  RLF  loan  to 
relocate  jobs  from  another  commuting 
area,  or 

(ii)  The  activity  financed  was 
subsequently  moved  to  a  different 
conunuting  area  to  the  detriment  of 
local  workers. 

(c)  Credit  otherwise  available.  Unless 
otherwise  provided  for  in  the  grant 
agreement  or  modified  in  writing  by 
EDA,  a  borrower  is  not  eligible  for  RLF 
financing  if  credit  is  otherwise  available 
on  terms  and  conditions  that  permit  the 
completion  or  successful  operation  of 
the  project  activity  to  be  financed.  The 
RLF  recipient  is  responsible  for 
determining  that  each  borrower  meets 
this  requirement  and  for  documenting 
the  basis  for  its  determination  in  the 
loan  write-up. 

§308.19    Variances. 

EDA  may  approve  variances  to  the 
requirements  of  subpart  B  of  this  part 
provided  they: 

(a)  Are  consistent  with  the  goals  of  the 
Economic  Adjustment  Program  and 
with  an  RLF's  strategy, 

(b)  Are  necessary  and  reasonable  for 
the  effective  implementation  of  the  RLF, 

(c)  Are  economically  and  financially 
sound, 

(d)  Do  not  conflict  with  applicable 
legal  requirements,  and 

(e)  Do  not  change  the  scope  of  the 
award  after  the  period  of  availability  of 
the  funds  for  obligation  has  expired. 

PART  314— PROPERTY 

1.  The  authority  citation  for  part  314 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3211;  19  U.S.C. 
2341^2355;  42  U.S.C.  6701;  42  U.S.C.  184; 


Department  of  Commerce  Organization  Order 
10-^. 

2.  Section  314.4  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§314.4    Unauthorized  use. 

***** 

(c)  RLF  grant  projects.  (1)  EDA  may 
suspend  or  terminate  any  RLF  grant  for 
cause  based  on,  but  not  limited  to,  the 
following: 

(i)  Failiue  to  make  loans  in 
accordance  with  the  RLF  Plan, 
including  the  time-schedule  for  loan 
closings; 

(ii)  Failure  to  obtain  prior  EDA 
approval  for  such  changes  to  the  RLF 
Plan,  including  provisions  for 
administering  the  RLF; 

(iii)  Failiu-e  to  submit  progress, 
financial  or  audit  reports  as  required  by 
the  terms  and  conditions  of  the  grant 
agreement; 

(iv)  Failure  to  comply  with 
prohibitions  against  conflict-of-interest 
for  any  transactions  involving  the  use  of 
RLF  funds;  or 

(v)  Failine  to  operate  the  RLF  in 
accordance  with  the  RLF  Plan  and  the 
terms  and  conditions  of  the  grant 
agreement. 

(2)  Whenever  an  RLF  recipient  fails  in 
its  fiduciary  responsibilities  or  is  imable 
or  unwilling  to  perform  as  trustee  of  the 
grant,  EDA  may  suspend,  terminate  or 
transfer  the  grant  to  an  eligible 
successor  with  jurisdiction  over  the 
project  area,  to  administer  it  as  such 
trustee  (replacement  grantee). 

(3)  Whenever  EDA  terminates  any 
RLF  grant  for  cause,  in  whole  or  in  part, 
it  has  the  right  to  recover  residual  funds 
and  assets  of  the  RLF  grant  in 
accordance  with  the  legal  rights  of  the 
parties. 

(4)  If  there  is  a  partial  termination  of 
an  RLF  grant,  the  full  amount  of  the 
original  non-federed  matching  share  is 
expected  to  be  retained  in  the  RLF  for 
lending  purposes  unless  otherwise 
provided  for  in  the  grant  agreement  or 
agreed,  to  in  vmting  by  EDA. 

.  3.  Section  314.10  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§314.10    Revolving  Loan  Funds. 

***** 

(c)  In  the  event  of  the  sale,  collection, 
or  liquidation  of  RLF  loans,  any 
proceeds,  net  of  repaid  principal  and 
reasonable  administrative  costs 
incurred,  up  to  the  amount  of  the 
outstanding  loan  principal,  must  be 
returned  to  the  RLF  for  relending.  Any 
net  proceeds  from  loan  sjiles  above  the 
outstanding  loan  principal  is  considered 
RLF  income  and  must  either  be  added 
to  the  RLF  capital  base  for  lending  or 
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used  to  cover  eligible  costs  for , 
administering  the  RLF  in  accordance 
with  the  rules  for  use  of  RLF  income. 
The  net  transaction  proceeds  must  be 
used  for  additional  loans  as  part  of  the 
RLF  project. 

Dated:  January  10,  2000. 
Chester  J.  Straub,  Jr., 

Acting  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  00-898  Filed  1-14-O0;  8:45  am] 

BILUNG  CODE  3510-24-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  part  71 

[Airspace  Docket  No.  99-ASW-32] 

Revision  of  Class  D  Airspace;  Hobbs, 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUIMMARY:  This  amendment  revises  the 
Class  D  airspace  at  Hobbs,  NM.  The 
need  to  clarify  the  legal  description  of 
the  Hobbs,  NM  Class  D  airspace  in  order 
to  prevent  confusion  among  users  of  the 
airspace  has  made  this  rule  necessary. 
This  action  is  intended  to  provide 
adequate  controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
siuface  for  Instrument  Flight  Rules  (IFR) 
operations  in  the  vicinity  of  Hobbs,  NM. 
DATES:  Effective  0901  UTC,  April  20. 
2000. 

Comments  must  be  received  on  or 
before  March  3,  2000. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-AWS-32,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  in  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 


Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  D  airspace  at  Hobbs,  NM. 
Upon  a  comparison  of  the  description  of 
the  Hobbs,  NM  Class  D  airspace  as 
described  in  Federal  Aviation 
Administration  Order  7400. 9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999  and  the 
Albuquerque  Sectional  Aeronautical 
Chart,  dated  November  4,  1999,  the  FAA 
discovered  a  discrepancy  in  the  Hobbs, 
NM  Class  D  airspace.  This  rule  clarifies 
the  legal  description  of  the  Hobbs,  NM 
Class  D  airspace  in  order  to  prevent 
confusion  among  users  of  the  airspace. 
This  action  is  intended  to  provide 
adequate  controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  for  Instrument  Flight  Rules  (EFR) 
operations  in  the  vicinity  of  Hobbs,  NM. 

Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400. 9G,  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  niunber  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  idendcal 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  conunefTt, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  conunent, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
publishe^iwith  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 


comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-AWS-32."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  imder 
Executive  Order  13232. 

Further,  the  FAA  have  determined 
that  this  regxdation  is  noncontroversial 
and  unlikely  to  result  in  adverse  or 
negative  conunents  and  only  involves 
an  established  body  of  technical 
regulations  that  requires  ft«quently  and 
routine  amendments  to  keep  them 
operationally  ciurent.  Therefore,  1 
certify  that  this  regulation  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  {44 
FR  11034;  February  26.  1979);  and  (3)  If 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smidl  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
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that  will  only  affect  air 
procedures  and  air  navigation,  it 
warra  nt  preparation  of  a 
Fle^cibility  Analysis  because 
impact  is  so  minimal. 


routine  matter  i 
traffic 
does  not 
Regulatory 
the  anticipatec 


List  of  Subject  i  in  14  CFR  Part  71 

Airspace,  In  :orporation  by  reference. 
Navigation  (aii ). 

Adoption  of  th  e  Amendment 


Accordingly 
authority  delej  ated 
Aviation  Administration 
CFR  part  71  as 


pursuant  to  the 

to  me,  the  Federal 
amends  14 
follows: 


PART  71— OEf  IGNATION 
CLASS  B,  CU  SS 
CLASS  D  AIR!  PACE 
AIRWAYS;  RGJUTES 
POINTS 


OF  CLASS  A, 
C,  CLASS  0,  AND 
AREAS; 
AND  REPORTING 


1 .  The  autho  rity 
part  71  contimies 

Authority:  49 
40120;  E.O.  10834 
1963  Comp.,  p 


citation  for  14  CFR 
to  read  as  follows: 

J.S.C.  106(g),  40103.  40113, 
:  24  PR  9565,  3  CFR,  1959- 
389. 


§71.1     [Amend4d] 

2.  The  incorporation 
14  CFR  71.1  of 
Administratioi 
Airspace  Desig  n 
Points,  dated 
effective  Septejnber 
amended  as  fo  lows 


by  reference  in 
the  Federal  Aviation 
Order  7400.9G, 
ations  and  Reporting 
Sjeptember  1,  1999,  and 
16,  1999,  is 


Paragraph  5000 


:lass  D  airspace  areas. 


ASW  NM  D  Hob  »s,  NM  [Revised] 


15' SJ 


Lea  Courtty  (Hot|)s) 

(Lat.  32°41'1 
Lea  County  ILS 
(Lat.  32°41'39 
That  airspace 
surface  to  and  in 
within  a  4.2-mil 
(Hobbs)  Airport 
side  of  the  Lea 
northeast  course 
radius  to  5.3  mi 
This  Class  D 
the  specific  date; 
advance  by  a 
date  and  time  wi 
published  in  the|Ai 


Airport,  NM 
long.  103°13'02'^.) 
Ilocalizer 
v.,  long.  103°12'27'W.) 
(  xtending  upward  from  the 
;luding  6,200  feet  MSL 
radius  of  Lea  County 
nd  within  1.3  miles  each 
Cfcunty  ILS  Localizer 
extending  from  the  4.2-mile 
IS  northeast  of  the  airport. 

area  is  effective  during 
and  times  established  in 
ce  to  Airmen.  The  effective 
1  thereafter  be  continuously 
irport/Facility  Directory. 


airs  ]ace  < 


Issued  in  Fort 
1999. 
(oEllen  Csilio, 

Assistant  Manag 
Southwest  Regio 

[FR  Doc.  00-113 

4910-13-M 


Vorth.  TX  on  December  8, 

T.  Air  Traffic  Division, 
1. 

Filed  1-14-00;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-17] 

Amendment  to  Class  E  Airspace; 
Puerto  Rico,  PR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Puerto  Rico,  PR.  This 
amendment  will  increase  the  size  of  the 
Puerto  Rico,  PR,  Class  E  airspace  area  to 
include  the  airspace  within  Warning 
Areas  W-370A,  W-373A  and  W-373C, 
in  order  to  facilitate  the  handling, 
reduce  the  coordination  and  increase 
the  safety  of  United  States  military 
aircraft  returning  to  Roosevelt  Roads 
Naval  Station  below  5,500  feet  mean  sea 
level  (MSL),  which  is  the  floor  of  the 
overlying  San  Juan  Low  Class  E  airspace 
area,  in  instrument  meteorological 
conditions  (IMC)  from  the  Warning 
Areas. 

EFFECTIVE  DATE:  0901  UTC,  April  20, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  24,  1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  Puerto  Rico,  PR.  (64  FR  226).  This 
amendment  modifies  Class  E  airspace  at 
Puerto  Rico,  PR.  Designations  for  Class 
E  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  FAA  Order 
7400.9G,  dated  September  1,  1999,  and 
effective  September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  v/ritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Puerto  Rico,  PR. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
Does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005  Ciass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  PR  E5    Puerto  Rico,  PR  [Revised] 

San  Juan  Fernando  Luis  Ribas  Dominicci 
Airport,  FR 
tLat.  18°27'41'TvI.,  long  66°05'89"W.) 
That  airspace  extending  upward  from  1200 

feet  or  more  above  the  surface  of  the  earth 

beginning  at  lat.  IS^SOTM.,  long.  68°00'W.;  to 

lat.  18°45'23"N..  long.  66°54'58"W.;  to  lat. 

18°33'N.,  long.  64°22'W.;  to  lat  17°20'N., 

long.  64°22'W.;  to  lat.  17°29'N.,  long. 

64°54'W.;  to  lat.  17°2.9'53"N.,  long. 

64°55'39"W.;  to  lat.  17°29'53'TM.,  long. 

66°18'20'W.;  to  lat.  17°44'53"N..  long. 

66°16'49"W.;  to  lat.  17°47'16'1ong. 

66°16'56'^.;  to  lat. 
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17°42'N.,long.  68°00'W.;  to  the  point  of 
beginning;  excluding  that  airspace  within 
Warning  Area  W-371;  and  that  airspace 
extending  upward  from  2,700  feet  above  the 
surface  of  the  earth  beginning  at  lat.  18°33'N., 
long.  64''22'W.;  to  lat.  18°25'23'TM.,  long. 
62''52'W.;  to  lat.  17°47'N.,  long.  62°23'W.;  to 
lat  17°22'N.,  long.  62°59'W.;  to  lat.  16°58'N., 
long.  63°00'W.;  to  lat.  17°20'N.,  long. 
64°22'W.;  to  the  point  of  beginning;  and  that 
airspace  extending  upward  from  2,700  feet 
above  the  surface  of  the  earth  beginning  at 
lat.  18°45'23'T>I.,  long.  66°54'58'^.;  to  lat. 
ig^OOTM.,  long.  5°45'W.;  to  lat.  18°45'N.,  long. 
64°22'W.;  to  lat.  18°33'N.,  long.  64°22'W.;  to 
the  point  of  beginning. 
***** 

Issued  in  College  Park,  Georgia,  on  January 
6,  2000. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  00-1052  Filed  1-14-00;  8:45am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9&-AEA-16.FR] 

Amendment  to  Class  E  Airspace: 
Brownsville,  PA 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Brovimsville  Hospital  Heliport, 
Brownsville,  PA.  Development  of  a 
Standard  Instrument  Approach 
Procedure  (SLAP),  294  Helicopter  Point 
in  Space  approach  has  made  this  action 
necessary.  Controlled  airspace 
extending  upward  from  700  Feet  Above 
Groimd  Level  (AGL)  is  needed  to 
accommodate  the  SL\P  at  the  heliport. 
EFFECTIVE  DATE:  0901  UTC  February  8, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Keimedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  23,  1999,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airspace 


extending  upward  from  700  feet  above 
the  surface  at  Brownsville  Hospital 
Heliport,  Brownsville,  PA  was 
published  in  the  Federal  Register  (64 
FR  65668).  Interested  parties  were 
invited  to  participate  in  this  ndemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  nde  is  adopted  as 
proposed. 

Tne  coordinates  for  the  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9G,  dated  September  10, 
1999  and  effective  September  16, 1999. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
•be  amended  in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
71)  provides  controlled  Class  E  airspace 
extending  upward  from  700  feet  AGL  for 
aircraft  executing  an  SIAP  at 
Brownsville  Hospital  Heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routing  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  Is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
Does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedmes  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  aurhority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amemledl 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6 
mile  radius  of  Brownsville  Hospital 
Heliport. 

Issued  in  lamaica.  New  York  on  January 
10,  2000. 

Franklin  D.  Hatfield, 

Manager.  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  00-1053  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4910-1  »-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD1 3-99-008] 
RIN2115AE47 

Drawbridge  Operations  Regulations; 
Willamette  River,  OR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  operating  regulations  for  all  the 
Multnomah  County  drawbridges  and  the 
Union  Pacific  drawbridge  across  the 
Willamette  River  at  Portland,  Oregon. 
The  draws  will  open  on  signal  except 
from  7  a.m.  to  9  a.m.  and  from  4  p.m. 
to  6  p.m.  Monday  through  Friday, 
except  for  certain  holidays.  This  rule 
adds  a  requirement  for  one-hour  or  two- 
hour  notices  for  lifts  of  the  upper  deck 
of  th*  Steel  Bridge  at  certain  times  each 
day,  consistent  with  the  notice 
requirements  for  the  BiUTiside  and 
Morrison  Bridges  immediately 
upstream.  The  hours  for  the  one  hour 
notice  requirement  are  changed  to 
accord  with  the  new  hours  for  the  above 
closed  periods. 

DATES:  This  final  rule  is  effective  on 
February  17,  2000. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  as  indicated  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  CGD 13-99-008  and  are 
available  for  inspection  or  photocopying 
at  the  office  of  the  Commander  (oan), 
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Thirteenth  Coa  st  Guard  District,  915 
Second  Avenu  3,  Seattle,  Washington 
98174-1067  between  7:45  a.m.  and  4:15 
p.m.,  Monday  hrough  Friday,  except 
Federal  holida  ^s. 

FOR  FURTHER  IN  FORMATION  CONTACT:  John 
E.  Mikesell,  Chief,  Plans  and  Programs 
Section,  Aids  t  j  Navigation  and 
Waterways  Ma  lagement  Branch, 
Telephone  (20$)  220-7272. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Inf  >rmation 

On  May  25,    999,  we  published  a 
notice  of  propc  sed  rulemaking  entitled 
Drawbridge  Operation  Regulations; 
Willamette  Rivjr,  Oregon,  in  the 
Federal  Registrr  {64  FR  28125}.  We 
received  one  le  rter  commenting  on  the 


proposed  rule. 


^o  public  hearing  was 


requested  and  i  lone  was  held. 
Background 

The  purpose 
extend  by  one 
Monday  throug  h 
which  the  drav  s 
passage  of  vess ; 
changing  the  clpsed 
through  Friday 
Coast  Guard  in 
in  the  city  of  P(^rtland 
unreasonably 
the  Willamette 
periods  for  the 
better  with  the 
road  traffic. 

The  Willam 
commercial 
boats,  tug  and 
well  as  recreatibnal 
objected  to  the 
changes  are  no! 
significant  impact 


of  this  rulemaking  is  to 
alf-hour  the  daily 
Friday  periods  during 
need  not  open  for  the 
Is.  By  moderately 

periods  Monday 
by  one  hour  per  day,  the 
ends  to  assist  traffic  flow 
without 
h  indering  navigation  on 
River.  These  closed 
irawspans  will  coincide 
actual  periods  of  peak 

ehe  River  bears 
nai  igation  including  tour 
taws,  derrick  barges,  as 
craft.  No  one  has 
sroposed  rule.  The 
great  enough  to  have  a 
on  waterway  use. 


Discussion  of  C  omments  and  Changes 

The  Coast  Gu  ard  received  one  letter  in 
response  to  the  notice  of  proposed 
rulemaking.  Ths  Oregon  Department  of 
Transportation  ^ODOT),  operator  of  the 
upper  deck  of  t  le  Steel  Bridge, 
requested  the  C  oast  Guard  to  apply  the 
advance  notice  for  opening 
requirements  tl  at  are  in  effect  for  the 
Morrison  and  E  umside  Bridges  to  the 
upper  deck  of  t  le  Steel  Bridge. 

The  notice  re  ijuirement  for  the  upper 
deck  of  the  Ste«  1  Bridge  was  not 
published  in  th ;  notice  of  proposed 
rulemaking.  Ho  wever,  the  notice 

the  upper  deck  of  the 
Steel  Bridge  would  be  consistent  with 
the  notice  requ:  rements  for  the  Bumside 
and  Morrison  Bridges  of  Multnomah 

iie  nearby,  upstream  of 
In  order  to  uphold 
consistency  wifcin  33  CFR  117.897,  the 
notice  requiren  ent  for  the  upper  deck  of 
the  Steel  Bridge  is  added  in  this  final 


County,  which 
the  Steel  Bridge 


rule.  This  minor  aspect  of  the  final  rule 
will  not  unreasonably  hinder 
navigation.  Almost  all  vessels  that 
would  require  the  upper  deck  of  the 
Steel  Bridge  to  lift  would  also  need  the 
draws  of  the  Morrison  and  Burnside  to 
open  for  their  passage  as  well.  This 
notice  requirement  is  not  applied  to  the 
lower  deck  because  it  is  usually  in  the 
raised  position  except  for  the  passage  of 
trains. 

In  addition,  the  hours  for  the  one  hoiu 
notice  are  changed  to  coincide  in  a 
reasonable  way  with  the  new  times  for 
the  closed  periods.  This  was  not 
mentioned  in  the  proposed  rule  but  will 
have  no  signific£uit  effect  on  navigation. 
The  hours  for  one  hour  notice  were  8 
a.m.  to  4:30  p.m.  and  are  now  8  a.m.  to 
5  p.m. 

The  Steel  Bridge,  owned  by  the  Union 
Pacific  Railroad,  is  an  unusual  vertical 
lift  structure.  The  bridge,  including  the 
drawspan,  has  two  decks,  one  over  the 
other.  The  lower  deck  bears  rail  traffic 
while  the  upper  deck  supports  light 
commuter  rail  and  automotive  traffic. 
The  upper  deck  is  operated  by  ODOT. 
Many  vessels  are  able  to  pass  the  Steel 
Bridge  when  only  the  lower  deck  is 
lifted.  This  is  done  by  telescoping  its 
steel  uprights  into  the  vertical  elements 
of  the  upper  truss.  Lifts  of  the  upper 
deck  with  lower  deck  telescoped  are 
needed  far  less  often  than  those  of  the 
lower  deck.  The  lower  deck,  when 
down,  provides  only  about  26  feet  of 
vertical  clearance  at  ordinary  low  water 
level.  At  the  same  river  level,  72  feet  is 
provided  with  the  lower  deck  lifted  and 
161  feet  with  both  decks  fully  raised. 

Regulatory  Evaluation 

This  final  rule  is  not  a  "significant 
regulatory  action"  imder  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu-es  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  imder 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  final  rule  should 
improve  commuter  traffic  flow  by 
minimally  increasing  the  times  when 
conunercial  navigation  cannot  pass 
through  the  open  draw  spans. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  final  rule,  would  have  a 


significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000.  This 
rule  will  effect  the  following  entities, 
some  of  which  may  be  small  entities: 
the  owners  or  operators  of  vessels 
intending  to  transit  through  the  portion 
of  the  Willamette  over  which  the  subject 
bridges  pass.  The  changes  to  the 
regulations  are  minimal.  The  effects 
may  be  mitigated  by  planning  passages 
of  the  Willamette  according  to  the 
operating  schedule  of  the  drawbridges. 
Furthermore,  many  of  the  small  entities 
would  not  require  these  bridges  to  open 
for  their  passage.  The  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  sm&ll 
entities. 

Collection  of  Infonnation 

This  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  have  determined  that  this 
final  rule  does  not  have  implications  for 
federalism  imder  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  federal 
government's  having  first  provided  the  • 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 
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Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economicdly 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Section  2.B.2., 
Figure  2-1,  paragraph  32(e)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation 
because  promulgation  of  changes  to 
drawbridge  regulations  have  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 
Exclusion  Determination"  is  not 
required. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGUUVTIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

•     2.  Revise  §  117.897(a)(1),  introductory 
text,  to  read  as  follows: 

§117.897    Willamette  River. 

(a)  *  *  * 

(1)  The  draws  shall  open  on  signal 
except  that  from  7  a.m.  to  9  a.m.  and  4 
p.m.  to  6  p.m.  Monday  through  Friday 
the  draws  of  the  Broadway,  Steel  (upper 
deck  only),  Burnside,  Morrison,  and 
Hawthorne  Bridges  need  not  open  for 
the  passage  of  vessels.  These  closed 
periods  are  not  effective  on  New  Year's 
Day,  Memorial  Day,  Fourth  of  July, 
Labor  Day,  Theuiksgiving  Day,  and 
Christmas  Day.  At  least  one  hour's 
notice  shall  be  given  for  openings  of  the 
Steel  Bridge  (upper  deck  only), 
Burnside  Bridge  and  Morrison  Bridge, 
-Monday  through  Friday,  from  8  a.m.  to 
5  p.m.  At  all  other  times  at  least  two 
hours  notice  shall  be  given.  Notice  shall 
be  given  by  marine  radio,  telephone,  or 
other  means  to  the  drawtender  at  the 
Broadway  Bridge  for  vessels  bound 
upstream  and  to  the  drawtender  at  the 
Hawthorne  Bridge  for  vessels  bound 
downstream.  During  Rose  Festival  Week 


or  when  the  water  elevation  reaches  and 
remains  above  +12  feet,  the  draws  will 
open  on  signal  without  advance  notice, 
except  diuing  the  normal  closed  periods 
identified  in  this  paragraph  (a)(1). 
Opening  signals  are  as  follows: 
***** 

Dated:  December  21, 1999.- 
Paul  M.  Blayney, 

Rear  Admiral,  Coast  Guard,  Commander, 

Thirteenth  Coast  Guard  District. 

[FR  Doc.  00-1030  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4910-1 5-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01-0(M)01] 

Drawbridge  Operation  Regulations: 
Chelsea  River,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Conunander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  P.J.  McArdle  Bridge, 
mile  0.3,  across  the  Chelsea  River 
between  Chelsea  and  East  Boston, 
Massachusetts.  This  deviation  from  the 
regulations  allows  the  bridge  owner  to 
keep  the  bridge  in  the  closed  position 
from  7  a.m.  to  9  a.m.  and  from  4  p.m. 
to  6  p.m.,  Monday  through  Friday; 
except  that,  if  high  tide  occurs  during 
the  closed  period,  the  bridge  must  open 
promptly  and  fully  for  the  passage  of 
vessels  when  a  request  to  open  is  given. 
This  action  is  necessary  to  facilitate 
vehicular  and  pedestrian  traffic  during 
emergency  repairs  to  the  electrical 
system  at  the  bridge. 
DATES:  This  deviation  is  effective 
Januar}'  6.  2000,  through  March  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
McDonald,  Project  Officer,  First  Coast 
Guard  District,  at  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The  P.J. 
McArdle  Bridge,  mile  0.3,  across  the 
Chelsea  River  between  Chelsea  and  East 
Boston,  Massachusetts,  has  a  vertical 
clearance  of  21  feet  at  mean  high  water, 
and  30  feet  at  mean  low  water  in  the 
closed  position.  The  existing  operating 
regulations  in  33  CFR  117.593  require 
the  bridge  to  open  on  signal  at  all  times. 
The  bridge  owner,  the  City  of  Boston, 
requested  a  temporary  deviation  from 
the  operating  regulations  to  facilitate 
vehicular  and  pedestrian  traffic  during 
electrical  repairs  at  the  bridge.  The 
submarine  electrical  cable  for  the  bridge 


was  damaged  during  harbor  dredging 
operations  requiring  emergency  repairs 
to  be  implemented  in  order  to  restore 
bridge  operation  and  facilitate  marine 
fraffic. 

A  temporary  auxiliary  operating 
system  has  been  installed  to  open  the 
bridge;  however,  it  operates  very  slowly. 
Bridge  openings  may  exceed  an  hour 
and  a  half  which  will  create  significant 
fraffic  delays  until  the  bridge  repairs  are 
completed.  This  deviation  is  expected  to 
help  facilitate  vehicular  and  pedesfrian 
fraffic  during  the  week  day  rush  hour 
periods. 

This  deviation  to  the  operating 
regulations  allows  the  City  of  Boston  to 
keep  the  bridge  in  the  closed  position 
from  7  a.m.  to  9  a.m.  and  from  4  p.m. 
to  6  p.m.,  Monday  through  Friday; 
except  that,  if  high  tide  occurs  during 
the  closed  period,  the  bridge  must  open 
promptly  and  fully  for  the  passage  of 
vessels  when  a  request  to  open  is  given. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  Januar\'  7,  2000. 
Robert  F.  Duncan, 
Captain,  U.S.  Coast  Guard.  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  00-1029  Filed  1-14-00;  8:45  am] 
BILUNG  CODE  4910-15-U 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-51 
[FTP  Interim  Rule  8] 
RIN  3090-AG92 

Federal  Travel  Regulation;  Mandatory 
Use  of  the  Travel  Charge  Card; 
Correction 

AGENCY:  Office  of  Govemmentwide 

Policy,  GSA. 

ACTION:  Interim  rule;  correction. 

SUMMARY:  This  document  makes 
corrections  to  FTR  Interim  Rule  8  ^ 
appearing  in  the  Federal  Register  of 
Friday,  July  16,  1999  (64  FR  38528), 
which  amends  the  Federal  Travel 
Regulation  (FTR)  provisions  pertaining 
to  payment  by  the  Government  of 
expenses  connected  with  official 
Govemmfent  travel. 
EFFECTIVE  DATE:  July  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  Travel  and  Transportation 
Management  Policy  Division,  telephone 
(202) 501-1538. 


2542 


federal  Register /Vol.  65,  No.  11 /Tuesday,  January  18,  2000 /Rules  and  Regulations 


SUPPLEMENTAR  ' 
document  99- 
38528  in  the 
1999.  make  the 


information:  In 

8291  beginning  on  page 
■ue  of  Friday,  July  16, 
following  corrections: 


isiue 


PART  301- 


3»528 


1.  On  page 
coliunn,  correc  t 
1.  to  read  as  fo  lows 

"1.  The  authjrity 
301-51  continues 


CORRECTED] 

in  the  second 
amendatory  instruction 


citation  for  part 
to  read  as  follows: 


US 


af  :er 
ti) 


Authority:  5 

2.  On  page  3S528 
add  new  amem  latory 
immediately 
instruction  1. 

"la.  Part  301 
revising  subpaj  t 

3.  On  page  3<  1528 
correct  the  heai  ling 
PAYING  TRAMEL 
"Subpart 

4.  On  page  3$528 
fourth  line, 
"Authority:  5 

5.  On  page  39528 
"Subpart 
preceding  §  30 


.C.  5707." 

,  second  column, 
instruction  la. 
amendatory 
read  as  follows: 
51  is  amended  by 
A  to  read  as  follows: 
,  second  column, 
"PART  301-51— 
EXPENSES"  to  read 


A — Gsneral' 


,  third  column, 
renjove  the  words 
S.C.  5707.". 

third  column,  add 
immediately 
-51.1. 


L 


A — G  jneral' 


Dated:  January  11.  2000. 
Peggy  G.  DePros]  «ro, 

Deputy  Director. 
Management  Pol  cy 

[FR  Doc,  00-1021 


Fravel  and  Transportation 
Division. 


Filed  1-14-00:  8:45  ami 


BILUNQ  CODE  6820-  M-P 


FEDERAL  COIiMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docket  No.  ^98;  FCC  99-238] 

I 

Revision  of  th^  Commission's  Rules 
Specifying  the  Portions  of  the  Nation's 
Local  Telephone  Networks  That 
Incumbent  Lodai  Telephone 
Companies  Mi^st  Make  Available  to 
Competitors 

AGENCY:  Feder^  Conununications 

Commission. 

ACTION:  Final  nlle. 


summary:  This 
applicable  to  in|c 
carriers  (LECs) 
carriers  to  accels 
incumbent  LEC  s 
unbundled  basis 
competitors  to 
incumbent  LEC  s 
telecommunica : 
changes  are  int(  inded 
uncertainty  reg  irding 
LECs'  unbundling 


are  expected  to 
development  o 
competition. 


document  revises  rules 
umbent  local  exchange 
o  permit  competitive 

portions  of  the 

networks  on  an 

Unbundling  allows 
ease  portions  of  the 

network  to  provide 
ions  services.  These  rule 


to  remove 
the  incumbent 
obligations  under  the 
Telecommunici  itions  Act  of  1996  and 
accelerate  the 
local  exchange 


DATES:  Effective  February  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Fox,  Attorney  Advisor, 
Common  Carrier  Bureau,  Policy  and 
Program  Planning  Division,  202—418- 
1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order,  (Third)  and  Fourth 
Further  Notice  of  Proposed  Rulemaking 
(Fourth  FNPRM)  in  CC  Docket  No.  96- 
98  (62  FR  45611,  August  28,  1997))  FCC 
99-238,  adopted  September  15,  1999, 
and  released  November  5,  1999.  The 
final  rules  associated  with  the  Third 
R&O  are  effective  30  days  after 
publication  in  the  Federal  Register 
except  to  the  extent  specified  in  the 
following  regulations:  the  requirement 
to  provide  access  on  an  unbundled  basis 
to  dark  fiber  as  set  forth  in 
§  51.319(a)(1);  the  requirement  to 
provide  access  on  an  unbundled  basis  to 
subloops  and  inside  wire  as  set  forth  in 
§  51.319(a)(2);  the  requirement  to 
provide  access  on  an  unbundled  basis  to 
packet  switching  in  the  limited 
circumstances  set  forth  in  §  51.319(x;)(5); 
the  requirement  to  provide  access  on  an 
unbundled  basis  to  dark  fiber  transport 
as  set  forth  in  §  51.319(d)(l)(ii);  the 
requirement  to  provide  access  on  an 
unbundled  basis  to  the  Calling  Name 
Database,  911  Database,  and  E911 
Database  as  set  forth  in  §  51.319(e)(2)(i); 
and  the  requirement  to  provide  access 
on  an  unbundled  basis  to  loop 
qualification  information  as  set  forth  in 
§  51.319(g).  The  Commission  also 
adopted  a  Fourth  Further  Notice  of 
Proposed  Rulemaking  (Fourth  FNPRM) 
in  CC  Docket  No.  96-98  on  September 
15,  1999  and  released  it  on  November  5, 
1999.  The  Fourth  FNPRM  seeks 
comment  on  certain  issues  associated 
with  a  requesting  carrier's  ability  to  use 
unbundled  network  elements  to  provide 
exchange  access  service.  A  complete 
summary  of  the  Fourth  FNPRM  is 
published  in  the  Federal  Register 
separately  ft-om  this  summary  of  the 
Third  R&O  in  CC  Docket  No.  96-98. 
Any  final  rules  that  the  Commission 
eventually  adopts  in  connection  with 
the  Fourth  FNPRM  will  also  be 
published  in  the  Federal  Register  as 
required.  On  November  24,  1999,  the 
Commission  adopted  and  released  a 
Supplemental  Order  in  CC  Docket  No. 
96-98,  FCC  99-370,  that  modifies  the 
Third  R&O  and  Fourth  FNPRM  with 
regard  to  the  use  of  unbundled  network 
elements  to  provide  exchange  access 
services.  The  complete  text  of  the  Third 
R&O  and  Fourth  FNPRM,  the  Erratum 
and  the  Supplemental  Order  are 
available  for  inspection  arid  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 


Courtyard  Level,  445  12th  Street,  S.W., 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS,  Inc.),  CY-B400,  445  12th 
Street,  S.W.,  Washington,  D.C.  It  is  also 
available  via  the  internet  at  the 
Commission's  home  page,  http:// 
www.fcc.gov/ccb/0rders/index6.html. 

Synopsis  of  the  Third  Report  and  Order 
and  Supplemental  Order 

1.  The  Commission  adopts  a  Third 
Report  and  Order  (Third  R&O)  in  CC 
Docket  No.  96-98  specifying  which 
portions  of  their  networks  inciunbent 
LECs  must  lease  to  competitive  carriers 
on  an  unbundled  basis.  Specifically,  the 
Commission  defines  the  standard  it  will 
use,  as  set  forth  in  section  251(d)(2)  of 
the  Telecommimications  Act  of  1996 
(1996  Act),  to  determine  which  network 
elements  the  incumbent  LEC  must 
unbundle.  It  then  applies  that  standard 
to  individual  network  elements  to 
determine  if  incumbent  LECs  must 
provide  unbundled  access  to  them.  The 
Third  R&O  and  accompanying  rules  will 
benefit  consxuners  by  accelerating  the 
development  of  competitive  choices  for 
local  telecommunications  services. 

2.  The  rules  changes  were  needed  to 
respond  to  a  U.S.  Supreme  Coiut 
decision  (  AT&-Tv.  Iowa  Utils.  Bd,  119 
S.Ct.  721  (1999))  that  affirmed  the 
Commission's  implementation  of  the 
local  competition  requirements  of  the 
1996  Act,  but  that  required  the 
Commission  to  re-evaluate  the  standard 
that  it  uses  to  determine  which  network 
elements  the  incumbent  LECs  must 
unbundle.  The  standard  is  set  out  in 
section  251(d)(2)  of  the  1996  Act.  It 
requires  the  Commission,  in 
determining  what  network  elements 
should  be  made  available  for  purposes 
of  section  251(c)  of  the  1996  Act,  to 
consider  whether  access  to  such 
network  elements  that  are  proprietary  in 
nature  is  "necessary,"  and  whether  the 
failure  to  provide  access  to  such 
network  elements  would  "impair"  the 
ability  of  a  telecommunications  carrier 
seeking  access  to  anjelement  to  provide 
the  services  that  it  seeks  to  offer.  The 
Commission's  original  rules 
implementing  section  251(d)(2)  (Order, 
61  FR  45476,  August,  29,  1996)  required 
inciunbent  LECs  to  unbundle  a  network 
element  if  (1)  access  to  the  element  was 
"necessary",  which  it  defined  as  a 
prerequisite  to  competition,  or  if  (2)  a 
requesting  carrier's  ability  to  offer 
competitive  service  was  impaired, 
which  it  defined  as  occurring  if  the 
quality  of  service  that  the  carrier  could 
provide  without  access  to  the  element 
declined,  or  the  cost  of  providing  the 
service  increased.  The  Supreme  Court 
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directed  the  Commission  to  give  more 
substance  the  "necessary"  and  "impair" 
standards  by  considering  more  than 
"any"  increase  in  cost  or  decrease  in 
quality  associated  with  denying  access 
to  an  incumbent  LEC's  network  element 
and  to  consider  the  availability  of 
elements  outside  the  incumbent  LEC's 
network. 

3.  As  a  residt,  the  Third  R&O  adopts 
a  standard  that  gives  substance  to  the 
terms  "necessary"  and  "impair"  in 
section  251(d)(2),  evaluates  alternative 
elements  that  are  available  through  self- 
provisioning  by  a  requesting  carrier  or 
through  third  party  suppliers,  and  that 
is  rationally  related  to  the  goals  of  the 
1996  Act.  The  Third  R&O  confirms  that 
the  "necessary"  standard  of  section 
251(d)(2)(A)  is  a  higher  standard  that 
applies  to  proprietary  network  elements 
or  to  proprietary  functions  within  an 
element,  and  that  the  "impair"  standard 
applies  to  non-proprietary  network 
elements.  The  Third  R&O  adopts  a 
limited  definition  of  the  phrase 
"proprietary  in  nature"  that  tracks  the 
intellectual  property  categories  of 
patent,  copyright,  and  trade  secrets.  If 
an  incumbent  LEC  can  demonstrate  that 
it  has  invested  resources  (time,  material, 
or  persoimel)  to  develop  proprietary 
information  or  network  elements  that 
are  protected  by  patent,  copyright,  or 
trade  secret  law,  the  product  of  such  an 
investment  is  "proprietary  in  nature" 
within  the  meaning  of  section 
251(d)(2)(A).  The  definition  excludes 
elements  that  are  based  on  widely 
accepted  industry  documents  or  on 
standards  commonly  used  by  a 
standards-setting  body  {e.g.  ITU,  ANSI, 
IEEE)  or  by  vendors. 

4.  The  Third  R&O  also  finds  that  there 
are  several  circumstances  which,  if  they 
exist  with  regard  to  information  or 
functionalities  that  the  incumbent  LEC 
claims  are  proprietary,  will  permit  the 
Commission  to  order  unbundling  of  the 
proprietary  information  or  functionality 
even  if  imbundled  access  to  the  element 
is  not  strictly  "necessary,"  as  long  as  the 
"impair"  standard  is  met.  These 
circumstances  are:  (1)  Where  an 
inciunbent  LEC,  for  the  primary  purpose 
of  causing  a  particular  network  to  be 
evaluated  under  the  stricter  "necessary" 
standard  in  order  to  avoid  its 
unbundling  obligation,  implements  only 
a  minor  modification  to  the  network 
element  to  make  the  element 
proprietary;  (2)  where  an  incumbent 
LEC  caimot  demonstrate  that  the 
information  or  functionality  that  it 
claims  is  proprietary  differentiates  its 
services  from  its  competitors'  services, 
or  is  otherwise  competi "  ively 
significant;  or  (3)  where  lack  of  access 
to  the  proprietary  element  would 


jeopardize  the  goal  of  the  1996  Act  to 
bring  rapid  competition  to  the  greatest 
number  of  consumers. 

5.  The  Third  R&O  concludes  that  a 
proprietary  network  element  is 
"necessary"  within  the  meaning  of 
section  251(d)(2)(A)  if,  taking  into 
consideration  the  availability  of 
alternative  elements  outside  the 
incimibent's  network,  including  self- 
provisioning  by  a  requesting  carrier  or 
acquiring  an  alternative  from  a  third- 
party  supplier,  lack  of  access  to  that 
element  would,  as  an  practical, 
economic,  and  operational  matter, 
preclude  a  requesting  carrier  from 
providing  the  services  it  seeks  to  offer. 

6.  The  Third  R&O  concludes  that  the 
failure  to  provide  access  to  a  network 
element  would  "impair"  the  ability  of  a 
requesting  carrier  to  provide  the 
services  it  seeks  to  offer  if,  taking  into 
consideration  the  availability  of 
alternative  elements  outside  the 
incumbent's  network,  including  self- 
provisioning  by  a  requesting  carrier  or 
acquiring  an  alternative  from  a  third- 
party  suppUer,  lack  of  access  to  that 
element  materially  diminishes  a 
requesting  carrier's  ability  to  provide 
the  services  it  seeks  to  offer. 

7.  In  order  to  determine  whether  an 
alternative  element  is  available  as  a 
practical,  economic,  and  operational 
matter,  the  Third  R&O  considers  the 
following  factors  associated  with  a 
requesting  carrier's  abHity  to  actually 
provide  service  using  the  alternative 
element:  cost,  timeliness,  quality, 
ubiquity,  and  operational  issues.  In 
determining  which  network  elements 
the  incumbent  LECs  should  be  required 
to  unbundle,  the  Third  R&O  also 
considers  factors  that  promote  the  goals 
of  the  1996  Act.  Specifically,  the  Order 
considers  whether  unbundling  a 
particular  element  would:  (1)  Promote 
rapid  introduction  of  competition  in  all 
markets;  (2)  promote  facilities-based" 
competition,  investment,  and 
innovation;  (3)  reduce  regulation;  (4) 
create  certainty  in  the  market;  and  (5) 
allow  for  administrative  practicality. 

8.  The  Third  R&O  applies  the 
"necessary"  and  "impair"  standards  to 
identify  a  minimiun  list  of  seven 
network  elements  that  should  be 
unbundled  on  a  national  basis,  subject 
to  discrete  geographic  and  product 
market  exceptions:  (1)  Loops;  (2) 
subloops;  (3)  network  interface  devices; 
(4)  circuit  switching;  (5)  interoffice 
transmission  facilities;  (6)  signaling  and 
call-related  databases;  (7)  operations 
support  systems.  Given  the  rapid 
changes  in  technology,  competition,  and 
the  economic  conditions  of  the 
telecommunications  market,  the  Third 
R&O  concludes  that  the  Commission 


will  periodically  revisit  the  issue  of 
what  elements  are  subject  to  the 
unbundling  obligations  of  the  Act.  It 
also  concludes  that  the  goals  of  the  Act 
will  better  be  served  if  network 
elements  identified  by  the  Commission 
are  not  removed  from  the  unbundling 
obligations  of  the  Act  on  a  state-by-state 
basis,  at  this  time. 

9.  Loops:  The  Third  R&O  requires 
incumbent  LECs  to  provide  unbundled 
access  to  the  local  loop  nationwide, 
including  high-capacity  lines,  xDSL- 
capable  loops,  dark  fiber,  and  inside 
wire  owned  by  the  incumbent  LEC. 
"xDSL"  refers  to  broadband  services 
based  on  digital  subscriber  line 
technology,  and  are  referred  to  as 
"advanced"  services.  The  Third  R&O 
finds  that  lack  of  access  to  imbundled 
loops  impairs  a  carrier's  ability  to 
provide  the  services  it  seeks  to  offer 
because  requiring  carriers  to  self- 
provision  loops  would  materially  raise 
entry  costs,  delay  broad-based  entry, 
and  limit  the  scope  and  quality  of  the 
competitor's  offerings.  Neither  self- 
provisioning  loops  nor  obtaining  loops 
from  thfrd-party  sources  is  an  adequate 
alternative  for  loops  that  a  carrier  can 
obtain  from  an  incumbent  LEC  under 
the  section  251(c)  unbundling 
obligation.  The  Third  R&O  also 
concludes  that  access  to  the  full 
capabilities  of  incumbent  LECs'  loop 
plant  nationwide  will  further  the  goals 
of  the  Act.  Specifically,  requiring  access 
to  unbundled  loops  will  promote  the 
rapid  development  of  competition  and 
bring  the  benefits  of  competition  to 
greater  niunbers  of  consumers,  and  will 
also  encoxurage  competition  for 
broadband  services. 

10.  The  Third  R&O  defines  the  loop 
network  element  to  include  all  featiu-es, 
functions,  and  capabilities  of  the 
transmission  facilities,  including  dark 
fiber  and  attached  electronics  (except 
those  used  for  the  provision  of  advanced 
services,  such  as  digital  subscriber  line 
access  multiplexers  (DSLAMs))  owned 
by  the  incumbent  LEC,  between  an 
incumbent  LEC's  central  office  and  the 
loop  demarcation  point  at  the  customer 
premises.  Dark  fiber  is  fiber  that  has  not 
been  activated  through  connection  to 
the  electronics  that  "light"  it,  and 
thereby  render  it  capable  of  carrying 
communications  services.  DSLAMs  split 
voice  (low  band)  and  data  (highl)and) 
signals  carried  over  a  copper  twisted 
pair.  The  Third  R&O  modifies  the 
definition  of  loop  contained  in  the 
Commission's  First  Report  and  Order  in 
CC  Docket  No.  96-98  to  include  dark 
fiber  and  attached  electronics.  The 
rnmnrii««ion's  previous  definition  did 
not  specify  whether  dark  fiber  fell 
within  the  definition  of  the  loop. 
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11.  In  order  tD  secure  access  to  the 
loop's  full  fundtions  and  capabilities, 
the  Third  R&O  requires  incumbent  LECs 
to  condition  loops,  and  finds  that 
incumbent  LEC  s  may  charge  for  such 
conditioning.  L  oop  conditioning  is 
necessary  to  al|ow  requesting  carriers  to 


offer  advanced 
"conditioned," 


offer  xDSL  to  i 
R&O  defers  to 
the  costs  incur 
competitors  for 
compliance  will 


services.  The  terms 
"clean  copper,"  "xDSL- 
capable"  and  "basic"  loops  all  describe 
copper  loops  from  which  bridge  taps, 
low-pass  filters,  range  extenders,  and 
similar  devices  have  been  removed. 
Thus,  inctunbeit  LECs  cannot  resist  or 
refuse  a  competitive  carrier's  request  to 
condition  loop$  on  the  grounds  that 
they  themselve4  are  not  planning  to 

iat  customer.  The  Third 
le  states  to  ensure  that 
ibents  impose  on 
[line  conditioning  are  in 
the  Commission's 
pricing  rules  fot  nonrecurring  costs.  The 
Third  R&O  also  finds  no  basis  for 
placing  a  restri(  tion  on  what  services  a 
carrier  may  off(  r  using  the  loop  network 
element. 

12.  Nothing  in  the  Third  R&O  disturbs 
the  Commission's  previous  Bnding  that 
incumbent  LEC  5  must  provide  cross 
connect  facilitii  is  between  an  unbundled 
loop  and  a  requ  esting  carrier's 
collocated  equi  sment,  and  that  they 
must  provide  ci  oss  coimect  facilities 
according  to  sections  252(d)(1)  and 
251(c)(3)  at  any  technically  feasible 
point  that  a  req  jesting  carrier  seeks 
access  to  the  loop.  Charges  for  cross 
connect  facilitii  »s  must  meet  the  cost- 
based  standard  provided  in  section 
252(d)(1),  and  t  le  terms  and  conditions 
of  providing  cr(»ss  connect  facilities 
must  be  reason  ible  and 
nondiscriminat  sry  under  section 
251(c)(3).  The '  'bird  R&O  declines  to 
identify  loop  s{  ectnun  as  a  separate 
unbundled  net^  ^ork  element  in  this 
Order. 

13.  Subloops  The  Third  R&O  requires 
inciunbent  LEC  s  to  provide  unbundled 
access  to  sublo(  ips  nationwide.  It 
concludes  that  self-provisioning 
subloop  elemer  ts,  like  the  loop  itself, 
would  material  y  raise  entry  costs,  delay 
broad-based  en  ry,  and  limit  the  scope 
and  quality  of  t  le  competitive  LECs 
service  offering  i.  It  finds  that  lack  of 
access  to  unbui  idled  subloops  at 
technically  feasible  points  throughout 
the  inciunbent'i;  loop  plant  will  impair 

a  competitor's  ;  bility  to  provide  the 
services  it  seeki  to  offer.  The  Third  R&O 
also  finds  that  i  ccess  to  unbundled 
subloop  elemei  ts  allows  competitive 
LECs  to  self-pr(  vision  part  of  the  loop, 
and  thus,  over  1  ime,  to  deploy  their  own 
loop  facilities,  and  eventually  to 
develop  compe  itive  loops.  If  requesting 
carriers  can  red  uce  their  reliance  on  the 


inciunbent  by  interconnecting  their  own 
facilities  closer  to  the  customer,  their 
ability  to  provide  service  using  their 
own  facilities  will  be  greatly  enhanced, 
thereby  furthering  the  goal  of  the  1996 
Act  to  promote  facilities-based 
competition. 

14.  The  Third  R&O  defines  subloops 
as  portions  of  the  loop  that  can  be 
accessed  at  terminals  in  the  incumbent's 
outside  plant.  An  accessible  terminal  is 
a  point  on  the  loop  where  technicians 
can  access  the  wire  or  fiber  within  the 
cable  without  removing  a  splice  case. 
Points  of  access  include  a  technically 
feasible  point  near  the  customer 
premises,  such  as  the  pole  or  pedestal, 
the  network  interface  device  ("NID"),  or 
the  minimum  point  of  entry  to  the 
customer  premises  (MPOE).  Another 
point  of  access  is  the  feeder  distribution 
interface  (FDI),  which  is  where  the 
trunk  line,  or  "feeder,"  leading  back  to 
the  central  office,  and  the  "distribution" 
plant,  branching  out  to  the  subscribers, 
meet,  and  "interface."  A  third  point  of 
access  is  the  main  distribution  frame  in 
the  incumbent's  central  office. 

15.  The  Third  R&O  establishes  a 
rebuttable  presumption  that  subloops 
can  be  unbundled  at  any  accessible 
terminal  in  the  outside  loop  plant.  If 
parties  are  unable  to  reach  an  agreement 
pursuant  to  voluntary  negotiations 
about  the  availability  of  space  or  the 
technical  feasibility  of  imbimdling  the 
subloop  at  one  of  the  points  identified 
above,  the  incumbent  will  have  the 
burden  of  demonstrating  to  the  state,  in 
the  context  of  a  section  252  arbitration 
proceeding,  that  there  is  no  space 
available  or  that  it  is  not  technically 
feasible  to  unbimdle  the  subloop  at 
these  points.  To  the  extent  there  is  not 
currently  a  single  point  of 
interconnection  that  can  be  feasibly 
accessed  by  a  requesting  carrier,  the 
Third  R&O  encourages  parties  to 
cooperate  in  any  reconfiguration  of  the 
network  necessary  to  create  one.  If 
parties  are  unable  to  negotiate  a 
reconfigined  single  point  of 
interconnection  at  multi-unit  premises, 
the  Commission  requires  the  incumbent 
to  construct  a  single  point  of 
interconnection  that  will  be  fully 
accessible  and  suitable  for  use  by 
multiple  carriers.  Any  disputes 
regarding  the  implementation  of  this 
requirement,  including  the  provision  of 
compensation  to  the  inciunbent  LEC 
under  forward-looking  pricing 
principles,  shall  be  subject  to  the  usual 
dispute  resolution  process  under  section 
252. 

16.  The  Third  R&O  also  establishes  a 
further  rebuttable  presumption  that, 
once  one  state  has  determined  that  it  is 
technically  feasible  to  unbundle 


subloops  at  a  designated  point,  it  will  be 
presumed  that  it  is  technically  feasible 
for  any  incumbent  LEC  in  any  other 
state  to  unbundle  the  loop  at  the  same 
point  everywhere.  If  the  conditions 
surrounding  a  request  for  unbundling  at 
a  similar  point  differ  to  such  an  extent 
that  it  is  not  technically  feasTblq  for  the 
incumbent  to  provide  unbundled  access 
to  that  subloop  element,  the  incumbent 
will  have  the  burden  of  demonstrating 
in  a  section  252  arbitration  proceeding 
that  such'an  arrangement  is  indeed  not 
technically  feasible  under  those 
different  conditions. 

17.  Network  Interface  Device  (NID): 
The  Third  R&O  requires  incumbent 
LECs  to  provide  access  to  the  NID 
nationwide.  It  concludes  that  lack  of 
unbundled  access  to  the  incumbent's 
NID  impairs  the  ability  of  requesting 
carriers  to  provide  the  services  that  they 
seek  to  offer.  Requiring  a  requesting 
carrier  to  self-provision  NIDs  for  all 
customers  it  seeks  to  serve  would 
materially  raise  the  cost  of  edtry,  delay 
broad  facilities-based  market  entry,  and 
materially  limit  the  scope  and  quality  of 
the  competitor's  service  offerings. 
Unbundling  the  NID  will  accelerate  the 
development  of  alternative  networks, 
because  it  will  allow  requesting  carriers 
efficiently  to  connect  their  facilities 
with  the  incumbent's  loop  plant.  Thus, 
the  Commission's  decision  to  unbundle 
NIDs  is  consistent  with  the  1996  Act's 
goals  of  rapid  introduction  of 
competition  and  the  promotion  of 
facilities-based  entry. 

18.  The  Third  R&O  defines  the  NID  to 
include  all  features,  functions,  and 
capabilities  of  the  facilities  used  to 
coimect  the  loop  distribution  plant  to 
the  customer  premises  wiring, 
regardless  of  the  particular  design  of  the 
NID  mechanism.  Specifically,  it  defines 
the  NID  to  include  any  means  of 
intercoimection  of  customer  premises 
wiring  to  the  incumbent  LECs 
distribution  plant,  such  as  a  cross- 
coimect  device  used  for  that  purpose. 

19.  Local  Circuit  Switching:  The  Third 
R&O  requires  incumbent  LECs  to 
provide  local  switching  as  an 
unbundled  network  element 
nationwide,  except  for  local  circuit 
switching  used  to  serve  end  users  with 
four  or  more  lines  in  access  density 
zone  1  in  the  top  50  Metropolitan 
Statistical  Areas  (MS As),  provided  that 
the  incumbent  LEC  provides 
nondiscriminatory,  cost-based  access  to 
combinations  of  loop  and  transport 
unbundled  network  elements,  known  as 
the  enhanced  extended  link  (EEL) 
throughout  density  zone  1 .  The  Third 
R&O  finds  that  requesting  carriers  are 
not  impaired  without  access  to 
unbundled  switching  for  end  users  with 
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four  or  more  lines  within  density  zone 
1  in  the  top  50  MS  As.  It  concludes  that, 
as  a  general  matter,  luibimdled  local 
circuit  switching  meets  the  "impair" 
standard  set  forth  in  section  251(d)(2), 
and  that  lack  of  access  to  unbimdled 
local  switching  materially  raises  entry 
costs,  delays  broad-based  entry,  and 
limits  the  scope  and  quality  of  the  new 
entrant's  service  offerings.  The  Third 
R&O  also  finds  that  unbundling  local 
circuit  switching  is  consistent  with  the 
1996  Act's  goals  of  rapid  introduction  of 
competition  and  the  promotion  of 
facilities-based  entry.  Requiring 
incumbent  LECs  to  provide  access  to 
unbundled  switching,  and  to  use 
unbundled  switching  in  combination 
with  other  network  elements,  will  allow 
requesting  carriers  to  serve  the  broadest 
number  of  customers  without  incurring 
collocation  and  switch  provisioning 
delays. 

20.  The  Third  R&O  defines  local 
circuit  switching  as  including  the  basic 
function  of  coimecting  lines  and  trunks. 
In  addition  to  line-side  and  trunk-side 
facilities,  the  definition  of  the  local 
circuit  switching  element  encompasses 
all  the  features,  function  and 
capabilities  of  the  switch.  The  Third 
R&O  rejects  the  argument  of  an 
incimibent  LEG  that  switch  routing 
tables  are  "proprietary,"  within  the 
meaning  of  section  251(d)(2)(A),  and 
requires  them  to  be  imbundled  as  part 
of  the  local  circuit  switching  element. 

21.  To  the  extent  the  market  shows 
that  requesting  carriers  are  not  serving 
a  market  segment  with  self-provisioned 
switches,  the  Third  R&O  finds  that  this 
fact  is  probative  evidence  that 
requesting  carriers  are  impaired  without 
access  to  unbimdled  local  circuit 
switching  for  a  discrete  market  segment. 
Conversely,  to  the  extent  that  the  market 
shows  that  requesting  carriers  are 
generally  providing  service  in  particular 
situations  with  their  own  switches,  the 
Third  R&O  finds  this  fact  to  be  probative 
evidence  that  requesting  carriers  are  not 
impaired  without  access  to  unbundled 
local  circuit  switching.  It  thus 
concludes  that  it  is  appropriate  to  create 
an  exception  to  the  switching 
imbundling  obligation  in  certain 
circumstances  in  the  top  50  MS  As,  as 
defined  by  the  Office  of  Management 
and  Budget,  because  most  of  the 
switches  competitors  have  deployed  are 
within  the  confines  of  the  top  50  MSAs. 
The  Third  R&O  also  finds  that 
requesting  carriers  have  deployed 
greater  numbers  of  switches  in  areas  of 
high  customer  density  within  the  top  50 
MSAs.  It  therefore  concludes  that  it  is 
appropriate  to  create  an  exception  to  the 
local  circuit  switching  unbundling 
obligation  only  in  density  zone  1,  as 


these  density  zones  were  defined  on 
January  1,  1999,  within  the  top  50 
MSAs.  Incumbent  LECs  assign  their 
central  offices  to  density  zones  based  on 
traffic  volume. 

22.  The  conclusion  that  competitors 
are  not  impaired  in  certain 
circumstances  without  access  to 
imbundled  switching  in  density  zone  1 
in  the  top  50  MSAs  also  is  predicated 
upon  the  availability  of  the  EEL 
throughout  density  zone  1.  The  EEL 
allows  requesting  carriers  to  serve  their 
customers  by  extending  a  customer's 
loop  fi'om  the  central  office  that  serves 
the  customer  to  a  different  end  office  in 
which  the  competitive  LEC  is  already 
collocated.  The  EEL  therefore  allows 
requesting  carriers  to  aggregate  loops  at 
fewer  collocations  and  increase  their 
efficiencies  by  transporting  aggregated 
loops  over  efficient  high-capacity 
facilities  to  their  central  switching 
location.  The  Third  R&O  also  concludes 
that  a  rule  that  provides  requesting 
carriers  with  access  to  unbundled  local 
switching  for  requesting  carriers  when 
they  serve  customers  with  three  lines  or 
less  captures  a  significant  portion  of  the 
mass  market. 

23.  Packet  Switching:  The  Third  R&O 
does  not  require  incumbent  LECs  to 
unbundle  packet  switching 
functionality  except  in  Umited 
circumstances.  It  defines  packet 
switching  as  the  function  of  routing 
individual  data  units  ("packets")  based 
on  address  or  other  routing  information 
contained  in  the  packets.  The  definition 
of  packet  switching  includes  the 
necessary  electronics  (e.g.  routers  and 
DSLAMs).  The  record  demonstrates  that 
competitors  are  actively  deploying 
facilities  to  serve  medium  and  large 
business  segments  of  the  market,  and 
hence  they  cannot  be  said  to  be 
impaired  in  their  ability  to  offer  service 
at  least  to  these  segments  without  access 
to  the  incumbent's  fapilities.  In  the 
residential  and  small  business  segments 
of  the  market,  competitors  may  be 
impaired  in  their  ability  to  offer  service 
without  access  to  incumbent  LEC 
facilities  due  to  the  cost  and  timeliness 
of  obtaining  collocation  in  every  central 
office  where  the  requesting  carrier 
provides  service  with  unbundled  loops. 
Given  the  nascent  nature  of  the 
advanced  services  marketplace, 
however,  the  Third  R&O  does  not  order 
unbundling  of  packet  switching 
functionality  as  a  general  matter.  The 
Third  R&O  further  declines  to  unbundle 
specific  packet  switching  technologies 
incumbent  LECs  may  have  deployed  in 
their  networks. 

24.  The  Third  R&O  requires 
incumbent  LECs  to  provide  unbundled 
access  to  packet  switching  in  one 


limited  circumstance.  Specifically, 
where  a  requesting  carrier  is  unable  to 
install  its  DSLAM  at  the  remote  terminal 
or  obtain  spare  copper  loops  necessary 
to  offer  the  same  level  of  quality  for 
advanced  services  as  the  incumbent 
LEG,  incumbent  LECs  must  provide 
requesting  carriers  with  access  to 
unbundled  packet  switching  where  the 
incumbent  has  placed  its  own  DSLAM 
in  a  remote  terminal.  The  incumbent 
LEC  will  be  relieved  of  this  unbundling 
obligation  only  if  it  permits  a  requesting 
carrier  to  collocate  its  DSLAM  in  the 
incumbent's  remote  terminal  on  the 
same  terms  and  conditions  that  apply  to 
its  own  DSLAM.  Incumbents  may  not 
unreasonably  limit  the  deployment  of 
alternative  technologies  when 
requesting  carriers  seek  to  collocate 
their  own  DSLAMs  in  the  remote 
terminal. 

25.  Interoffice  Transmission  Facilities: 
The  Third  R&O  requires  incumbent 
LECs  to  provide  unbundled  access  to 
dedicated  and  shared  interoffice 
transmission  facilities.  Incumbent  LECs 
must  offer  unbundled  access  to 
dedicated  interoffice  transmission 
facilities,  or  transport,  including  dark 
fiber.  The  Third  R&O  concludes  that 
that  state  commissions  are  free  to 
establish  reasonable  limits  governing 
access  to  dark  fiber  if  incumbent  LECs 
can  show  that  thdy  need  to  maintain 
fiber  reserves.  Dedicated  interoffice 
transmission  facilities  are  defined  as 
incumbent  LEC  transmission  facilities 
dedicated  to  a  particular  customer  or 
carrier  that  provide  telecommunications 
between  wire  centers  owned  by  the 
incumbent  LECs  or  requesting 
telecommunications  carriers,  or  between 
switches  owned  by  incumbent  LECs  or 
requesting  telecommunications  carriers. 
Dedicated  transport  transmission 
facilities  include  all  technically  feasible 
capacity-related  services  such  as  DSl- 
DS3  and  OC3-OC96  dedicated  transport 
services,  and  those  provided  by 
electronics  that  are  necessary 
components  of  the  functionality  of 
capacity-related  services  and  are  used  to 
originate  and  terminate 
telecommunications  services. 

26.  The  Third  R&O  finds  that 
unbundling  high-capacity  dedicated 
transport  offerings  will  encourage 
competition  and  facilitate  the 
deployment  of  advanced  services. 
Accordingly,  it  requires  that  incumbent 
LECs  unbundle  DSl  through  OC192 
dedicated  transport  offerings  and  such 
higher  capacities  as  evolve  over  time. 
The  intention  is  to  ensure  that  the 
definition  of  interoffice  transmission 
facilities  will  apply  to  new,  as  well  as 
current  technologies,  and  to  ensure  that 
competitors  will  continue  to  be  able  to 
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it  seeks  to  offer  is  materially 
diminished.  Requiring  a  requesting 
carrier  to  obtain  signaling  firom 
alternative  sources  would  materially 
diminish  its  ability  to  provide  the 
services  it  seeks  to  offer,  due  to  the 
quality  differences  between  the 
signaling  networks  available  from  the 
incumbent  LEG  and  those  available  from 
alternative  providers  of  signaling.  It  also 
concludes  that  unbundling  the 
incumbent  LEGs'  signaling  networks 
will  promote  the  development  of 
facilities-based  competition  and  thereby 
encourage  investment  and  innovation  in 
new  technologies  and 
telecommunications  services. 
Unbundling  the  incumbent  LEGs' 
signaling  networks  will  give  competitive 
LEGs  incentive  to  deploy  their  own 
switches,  because  they  can  be  coimected 
to  the  ubiquitous  incumbent  LEGs' 
signaling  networks. 

30.  The  Third  R&O  requires 
incumbent  LEGs  to  offer  unbundled   . 
access  to  call-related  databases, 
including,  but  not  limited  to.  the  Line 
Information  database  (LIDB),  Toll  Free 
Galling  database.  Number  Portability 
database.  Galling  Name  (GNAM) 
database,  Advanced  Intelligent  Network 
(AIN)  databases,  and  the  AIN  platform 
and  architecture.  The  Third  R&O 
clarifies  that  the  definition  of  call- 
related  databases  includes,  but  is  not 
limited  to,  the  GNAM  database,  as  well 
as  the  911  and  E911  databases.  It 
identifies  specifically  the  GNAM,  911 
and  E911  databases  as  being  illustrative 
of  call-related  databases,  and  not  as  a 
comprehensive  list  of  all  call-related 
databases. 

31.  Because  certain  services  created  in 
the  AIN  platform  and  architecture  are 
proprietary,  the  Third  R&O  finds  that  if 
competitive  LEGs  receive  unbundled 
access  to  incumbent  LEGs'  AIN 
platforms,  access  to  AIN  service 
software  should  not  be  unbundled 
because  such  access  is  not  "necessary" 
within  the  meaning  of  section 
251(d)(2)(A)  of  the  1996  Act.  With  the 
exception  of  AIN  service  software,  the 
Third  R&O  analyzes  call-related 
databases  under  the  "impair"  standard. 
It  finds  that  lack  of  access  to  call-related 
databases  on  an  unbundled  basis  would 
materially  impair  the  ability  of  a 
requesting  carrier  to  provide  the 
services  it  seeks  to  offer  in  the  local 
telecommunications  market.  It  finds  that 
there  are  no  alternatives  of  comparable 
quality  and  ubiquity  available  to 
requesting  carriers,  as  an  economic, 
operational,  and  practical  matter,  for  the 
incumbent  LEGs'  call-related  databases. 
The  Third  R&O  notes  that  the  analysis 
of  call-related  databases  is  intertwined 
with  the  analysis  of  signaling,  because 


signaling  is  necessary  to  obtain  access  to 
certain  call-related  databases.  Thus,  the 
decision  to  unbundle  the  signaling 
network  leads  to  a  decision  to  unbundle 
call-related  databases  as  well.  Requiring 
incumbent  LEGs  to  provide  access  to 
call-related  databases,  including  access 
to  the  AIN  databases,  will  also  foster 
investment  and  innovation  in  the  local 
telecommunications  marketplace. 

32.  Operations  Support  Systems:  The 
Third  R&O  requires  incumbent  LEGs  to 
offer  unbundled  access  to  their 
operations  support  systems  (OSS).  It 
defines  OSS  as  consisting  of  pre- 
ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing 
functions  supported  by  an  incumbent 
LEG'S  databases  and  information.  The 
Third  R&O  also  clarifies  that  an 
incumbent  LEG  must  provide  the 
requesting  carrier  with 
nondiscriminatory  access  to  the  same 
detailed  information  about  the  loop  that 
is  available  to  the  incumbent.  In 
addition,  the  Third  R&O  concludes  that 
an  incumbent  LEG  should  not  be 
permitted  to  deny  a  requesting  carrier 
access  to  loop  qualification  information 
for  particular  customers  simply  because 
the  incumbent  is  not  providing  xDSL  or 
other  services  from  a  particular  end 
office.  An  incumbent  LEG  must  provide 
access  to  the  underlying  loop 
information  and  may  not  filter  or  digest 
such  information  to  provide  only  that 
information  that  is  useful  in  the 
provision  of  a  particular  type  of  xDSL 
service  that  the  incumbent  chooses  to 
offer.  Instead,  the  incumbent  LEG  must 
provide  access  to  the  underlying  loop 
qualification  information  contained  in 
its  engineering  records,  plant  records, 
and  other  back  office  systems.  If  an 
incumbent  LEG  has  not  compiled  such 
information  for  itself,  the  Third  R&O 
does  not  require  the  incumbent  to 
conduct  a  plant  inventory  and  construct 
a  database  on  behalf  of  requesting 
carriers. 

33.  The  Third  R&O  concludes  that 
lack  of  access  to  the  incumbent  LEG's 
OSS  impairs  the  ability  of  requesting 
carriers  to  provide  the  services  they  seek 
to  offer.  The  incumbents'  OS6  provides 
access  to  key  information  that  is 
unavailable  outside  the  incumbents' 
networks  and  is  critical  to  the  ability  of 
other  carriers  to  provide  local  exchange 
and  exchange  access  service. 

34.  Operator  Services  and  Directory 
Assistance:  The  Third  R&O  finds  that 
incumbent  LEGs  are  not  required  to 
offer  unbundled  access  to  their  operator 
services  and  directory  assistance  (OS/ 
DA),  except  in  the  limited  circumstance 
where  an  incumbent  LEG  does  not 
provide  customized  routing,  including 
compatible  signaling  protocol,  to  a 
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requesting  carrier  to  allow  it  to  route 
traffic  to  altemative  OS/DA  providers. 
Operator  services  are  any  automatic  or 
live  assistance  to  a  consumer  to  arrange 
for  billing  or  completion  of  a  telephone 
call.  Directory  assistance  is  a  service 
that  allows  subscribers  to  retrieve 
telephone  numbers  of  other  subscribers. 

35.  The  Third  R&O  finds  that  where 
incumbent  LECs  provide  customized 
routing,  including  compatible  signaling 
protocol,  lack  of  access  to  the 
incumbents'  OS/DA  service  on  an 
unbimdled  basis  does  not  materially 
diminish  a  requesting  carrier's  ability  to 
offer  telecommunications  service.  The 
record  provides  significant  evidence  of 
a  wholesale  market  in  the  provision  of 
OS/DA  services  and  opportunities  for 
self-provisioning  OS/DA  services. 
Moreover,  the  evidence  regarding  the 
differences  in  cost,  timeliness,  quality, 
interoperability  and  ubiquity  between' 
the  incumbent  LECs  OS/DA  service  and 
altemative  OS/DA  services,  provided 
either  through  self-provisioning  or 
third-party  alternatives,  does  not 
demonstrate  that  lack  of  unbundled 
access  to  the  incumbent's  OS/DA 
service  would  materially  diminish  a 

'  requesting  carrier's  ability  to  offer  the 
services  it  seeks  to  provide.  The  non- 
discrimination requirements  of  section 
251(b)(3)  of  the  1996  Act.  coupled  with   • 
evidence  of  multiple  providers  of  OS/ 
DA  service  in  the  marketplace,  provide 
strong  evidence  that  competitors  are  not 
impaired  without  access  to  the 
incmnbent  LECs  OS/DA  service  as  an 
unbundled  network  element.  The  Third 
R&O  also  finds  that  declining  to  require 
incumbent  LECs  to  unbundle  OS/DA  - 
service  is  consistent  with  the  goals  of 
the  Act,  because  it  will  reduce 
competitors'  reliance  on  the  incmnbent 
LECs  network  and  create  new 
opportunities  for  competitors  of  OS/DA 
service  to  differentiate  their  services 
through  increased  quality  and  lower 
prices. 

36.  In  instances  where  the  requesting 
carrier  obtains  the  unbundled  switching 
element  from  the  incumbent,  the  lack  of 
customized  routing,  including 
compatible  signaling  protocol, 
effectively  precludes  requesting  carriers 
fi-om  using  altemative  OS/DA  providers 
and,  consequently,  would  materially 
diminish  the  requesting  carrier's  ability 
to  provide  the  services  it  seeks  to  offer. 
Thus,  the  Third  R&O  requires 
incumbent  LECs,  to  the  extent  they  have 
not  accommodated  technologies  used 
for  customized  routing,  to  offer  OS/DA 
as  an  unbundled  network  element. 

37.  Other  Issues:  The  Third  R&O 
concludes  that  the  prices,  terms,  and 
conditions  set  forth  under  sections  251 
and  252  of  the  1996  Act  do  not 


prestunptively  apply  to  the  network 
elements  on  the  competitive  checklist  of 
section  271.  ha  circumstances  where  a 
checklist  network  element  is  no  longer 
unbundled,  the  Commission  has 
determined  that  a  competitor  is  not 
impaired  in  its  ability  to  offer  services 
without  access  to  that  element.  Such  a 
finding  in  the  case  of  switching  for  large 
volume  customers  is  predicated  in  large 
part  upon  the  fact  that  competitors  can 
acquire  switching  in  the  marketplace  at 
a  price  set  by  the  marketplace.  Under 
these  circumstances,  it  would  be 
counterproductive  to  mandate  that  the 
incumbent  offers  the  element  at 
forward-looking  prices.  Rather,  the 
market  price  should  prevail,  as  opposed 
to  a  regulated  rate  which,  at  best,  is 
designed  to  reflect  the  pricing  of  a 
competitive  market. 

38.  A  number  of  parties,  including 
competitive  LECs  and  state 
commissions,  argue  that  the 
Commission  should  either  identify  a 
new  network  element  comprised  of  the 
unbundled  loop,  multiplexing/ 
concentrating  equipment,  and  dedicated 
tremsport,  (the  enhanced  extended  link 
or  "EEL"),  or,  alternatively,  reinstate 

§§  51.315(c)  through  (f)  of  the 
Commission's  Rules  (47  CFR  51.315(c) 
through  (f)),  which  require  incumbent 
LECs  to  provide  unbundled  loop  and 
transport  elements  on  a  combined  basis. 
The  Third  R&O  declines  to  define  the 
EEL  as  a  separate  network  element  in 
this  Order.  The  Eighth  Circuit  Court  of 
Appeals  is  currently  reviewing  whether 
§§  51.315(c)  through  (f)  should  be 
reinstated,  and  the  Commission  states  in 
the  Third  R&O  that  it  therefore  sees  no 
reason  to  decide  whether  the  EEL 
should  be  a  separate  network  element  in 
light  of  the  Eighth  Circuit's  review  of 
those  mles.  The  Third  R&O  also 
declines  to  reinstate  §§  51.315(c) 
through  (f),  based  on  the  pending  Eighth 
Circuit  litigation. 

39.  The  Third  R&O  also  clarifies  that 
under  existing  law  (47  CFR  51.309(a), 
51.315(b)),  a  requesting  carrier  is 
entitled  to  obtain  existing  combinations 
of  loop  and  transport  between  the  end 
user  and  the  incumbent  LECs  serving 
center  on  a  restricted  basis  at  unbundled 
network  element  prices.  In  particular, 
any  requesting  carrier  that  is  collected 
in  a  serving  wire  center  is  free  to  order 
loops  and  transport  to  that  serving  wire 
center  as  unbundled  network  elements 
because  those  elements  meet  the 
unbundling  standard.  Moreover,  to  the 
extent  those  unbundled  network 
elements  are  already  combined  as  a 
special  access  circuit,  the  incumbent 
may  not  separate  them  under  rule 
51.315(b),  which  was  reinstated  by  the 
Supreme  Court.  In  such  circumstances, 


it  would  be  impermissible  for  an 
incumbent  LEG  to  require  that  a 
requesting  carrier  provide  a  certain 
amoimt  of  local  service  over  such 
facilities. 

40.  Moreover,  where  the  requesting 
carrier  is  collocated  and  has  self- 
provisioned  transport  or  obtained 
transport  from  an  altemative  provider, 
but  is  purchasing  unbimdled  loops,  that 
carrier  may  provide  only  exchange 
access  over  those  facilities.  Thus,  for 
instance,  a  requesting  carrier  is  entitled 
to  purchase  unbimdled  loops  in  order  to 
provide  advanced  services  (e.g., 
interstate  special  access  xDSL  service). 

41.  The  Third  R&O  also  clarifies  that 
interexchange  ceirriers  are  entitled  to  use 
unbundled  dedicated  transport  from 
their  point  of  presence  to  a  serving  wire 
center  in  order  to  provide  local 
telephone  exchange  service.  Such 
carriers  are  entitled  to  obtain  such 
dedicated  transport  links  pursuant  to 
the  unbundling  standard. 

42.  The  Third  R&O  concludes  that  the 
record  is  insufficient  to  allow  the 
Commission  to  determine  whether  or 
how  its  rules  should  apply  in  the 
discrete  situation  involving  the  use  of  - 
dedicated  transport  links  between  the 
incumbent  LECs  serving  wire  center 
and  an  inertexchange  carrier's  switch  or 
point  of  presence  (referred  to  as 
"entrance  facilities").  The  Commission 
believes  that  it  should  explore  fully  the 
policy  ramifications  of  applying  its  rules 
in  a  way  that  potentially  could  cause  a 
significant  reduction  of  the  incumbent 
LECs  special  access  revenues  prior  to 
full  implementation  of  access  charge 
and  universal  service  reform.  Therefore, 
it  sets  certain  discrete  issues  for  further 
comment  as  described  below  in  the 
Fourth  Further  Notice  of  Proposed 
Rulemaking  in  this  docket. 

Paperwork  Reduction  Act  of  1995 
Analysis 

43.  The  actions  contained  in  this 
Third  R&O  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  and  found  to  impose  no  burden 
on  the  public. 

Final  Regulatory  Flexibility  Analysis 

44.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  in  CC 
Docket  96-98  (64  FK  20238.  April  26. 
1999).  The  Commission  sought  written 
public  comments  on  the  proposals  in 
the  Notice,  including  comments  on  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRF A) 
in  the  Third  R&O  conforms  to  the  RFA. 
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Need  for,  and  Obiectives  of  the  Third 
Report  and  Oi  der 

45.  This  R&O  responds  to  the 
Supreme  Court's  January,  1999  decision 
that  directs  th( '  Commission  to  revise 
the  standards  i  ised  to  determine  which 
network  elements  incumbent  LECs  must 
unbundle  pursuant  to  section  251  of  the 
Act.  More  spec  ifically,  this  Third  R&O 
gives  substanc !  to  the  "necessary"  and 
"impair"  stanc  ards  set  in  section 
251(d)(2)  of  th  (  Act.  Applying  these 
standards,  and  considering  the 
availability  of  he  elements  outside  of 
the  incumbent  s  network,  this  Third 
R&O  adopts  a  ist  of  network  elements 
that  must  be  ui  ibundled  on  a  national 
basis,  subject  t )  certain  discrete 
geographic  anc  product  market 
exceptions.  It  also  announces  that  the 
Commission  will  reexamine  the  national 
list  of  unbundl  ed  elements  in  three 
years.  It  reaffirns  a  state  commission's 
authority  to  re(  uire  incumbent  LECs  to 
unbundle  addi  ional  elements,  as  long 
as  the  unbund  ing  obligations:  (1)  are 
the  requirements  of 
do  not  substantially 
prevent  impleihentation  of  the 
requirements  c  f  that  section  and  the 
Act;  and  (3)  are 
the  national  policy 
framework  established  in  the  Third 
R&O.  Finally  4e  Third  R&O  reaffirms 
LECs  are  obligated  to 
ons  of  loop. 
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the  terms  "small  business,"  "small 
organization,"  and  "small  govermnental 
jurisdiction."  (5  U.S.C.  601(6).  The  RFA 
defines  a    small  business"  to  be  the 
same  as  a  "small  business  concern" 
under  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to 
its  activities.  (5  U.S.C.  601(3).  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA  (15  U.S.C.  632)). 
Below,  the  Commission  describes  and 
estimates  the  number  of  small  entities 
that  may  be  affected  by  the  rules 
adopted  in  the  Third  R&O. 

48.  The  Commission  has  included 
small  incumbent  LECs  in  this  RFA 
analysis.  As  noted,  a  "small  business" 
under  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  [e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  (5 
U.S.C.  601(3)).  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
national  in  scope.  The  Commission  has 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  it 
emphasizes  that  this  RFA  action  has  no 
effect  on  the  Commission's  analyses  and 
determinations  in  other  non-RFA 
contexts. 

49.  The  United  States  Bureau  of  the 
Census  (the  Census  Bureau)  reports  that 
at  the  end  of  1992,  there  were  3,497 
firms  engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  (United  States  Department  of 
Commerce,  Bureau  of  the  Census,  1992 
Census  of  Transportation, 
Communications  and  Utilities: 
Establishment  and  Firm  Size,  at  Firm 
Size  1-123  (1995)  (1992  Census)).  These 
firms  include  a  variety  of  different 
categories  of  carriers,  including  LECs, 
interexchange  carriers,  competitive 
access  providers,  wireless  providers, 
operator  service  providers,  pay 
telephone  operators,  wireless  providers, 
and  resellers.  At  least  some  of  these 
3,497  telephone  service  firms  may  not 
qualify  as  small  entities  because  they 
are  not  "independently  owned  and 
operated."  (15  U.S.C.  632(a)(1)).  For 
example,  a  wireless  provider  that  is 
affihated  with  a  LEC  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  3,497  of  these  telephone 


service  firms  are  small  entities  that  may 
be  affected  by  the  Third  R&O.  Since 
1992,  however,  many  new  carriers  have 
entered  the  telephone  services 
marketplace.  At  least  some  of  these  new 
entrants  may  be  small  entities  that  are 
affected  by  the  Third  R&O. 

50.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
that  had  been  operating  for  at  least  one 
year  at  the  end  of  1992.  (1992  Census  at 
Firm  Size  1-123).  According  to  the 
SBA's  definition,  a  wireline  telephone 
company  is  a  small  business  if  it 
employs  no  more  than  1,500  persons. 
(13  CFR  121.201,  Standard  Industrial 
Classification  Code  4812).  All  but  26  of 
the  2,321  wireline  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees.  Thus, 
even  if  all  26  of  those  companies  had 
more  than  1,500  employees,  there 
would  still  be  2,295  wireline  companies 
that  might  qualify  as  small  entities. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  the  Commission  is 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  it  estimates  that  fewer 
than  2,295  of  these  wireline  companies 
are  small  entities  that  the  Third  R&O 
may  affect.  Since  1992,  however,  many 
wireline  carriers  have  entered  the 
telephone  services  marketplace.  Many 
of  these  new  entrants  may  be  small 
entities  that  are  affected  by  the  Third 
R&O. 

51.  Incumbent  Local  Exchange 
Carriers.  Neither  the  Conmiission  nor 
the  SBA  has  developed  a  definition 
specifically  directed  toward  small 
incumbent  LECs.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
LECs  nationwide  of  which  the 
Commission  is  aware  appears  to  be  the 
data  that  the  Commission  collects 
annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  the  Commission's 
most  recent  data,  1,410  companies 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  services. 
(Federal  Communications  Commission, 
Carrier  Locator:  Interstate  Service 
Providers,  Fig.  1  (January  1999)  (Carrier 
Locator  Report)).  Although  it  seems 
certain  that  some  of  these  carriers  are 


Federal  Register / Vol.  65,  No.  11 /Tuesday,  January  18,  2000 /Rules  and  Regulations  2549 


not  independently  owned  and  operated 
or  have  more  than  1,500  employees,  the 
"Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  small  incumbent  LECs  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  1,410 
small  incumbent  LECs  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  the  Third  R&O. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

52.  Pursuant  to  sections  251(c)  and  (d) 
of  the  1996  Act,  incumbent  LECs, 
including  those  that  qualify  as  small 
entities,  are  required  to  provide 
nondiscriminatory  access  to  unbundled 
network  elements.  The  only  exception 
to  this  rule  is  those  carriers  that  qualify 
and  have  gone  through  the  process  of 
obtaining  an  exemption,  suspension  or 
modification  pursuant  to  section  251(f) 
of  the  Act.  The  Third  R&O  interprets  the 
"necessary"  and  "impair"  standards  of 
section  251(d)(2)  in  such  a  way  that  it 
fulfills  the  Supreme  Court's  requirement 
that  the  Commission  apply  some 
limiting  standard  to  an  incumbent  LECs 
251(c)  obligations.  In  the  Third  R&O,  the 
Commission  identifies  a  minimum  set  of 
network  elements  that  incumbent  LECs 
are  obligated  to  offer  to  requesting 
carriers  on  an  unbundled  basis 
nationwide:  (1)  local  loops,  including 
dark  fiber  and  high-capacity  loops;  (2) 
subloops;  (3)  network  interface  devices; 
(4)  local  switching,  except  imder  certain 
conditions;  (5)  interoffice  transport;  (6) 
signaling  and  call-related  databases;  (7) 
operations  support  systems;  and  (8)  in 
very  limited  situations,  packet 
switching.  State  commissions  may 
require  incumbent  LECs  to  provide 
additional  network  elements  on  an 
unbundled  basis.  The  Third  R&O  also 
clarifies  that  incumbent  LECs  are 
obligated  to  provide  access  to 
combinations  of  loop,  multiplexing/ 
concentrating  equipment  and  dedicated 
transport  if  they  are  currently  combined. 
Compliance  with  the  rules  and 
decisions  adopted  in  this  Third  R&O 
may  require  the  use  of  engineering, 
technical,  operational,  accounting, 
billing,  and  legal  skills. 

Steps  Taken  to  Minimize  the  Economic 
Impact  of  This  Order  on  Small  Entities, 
and  Alternatives  Considered 

53.  As  the  Commission  concluded  in 
the  original  FRFA,  and  as  discussed 
more  thoroughly,  the  Commission 
believes  that  its  actions  establishing  a 
minimiun  national  list  of  unbundled 
network  elements  in  this  Third  R&O 


facilitates  the  development  of 
competition  in  the  local  exchange  and 
exchange  access  markets.  This  decision 
decreases  entry  barriers  and  provides 
reasonable  opportunities  for  all  carriers, 
including  small  entities,  to  provide  local 
exchange  and  exchange  access  services. 

54.  National  requirements  for 
unbundling  allows  requesting  carriers, 
including  smedl  entities,  to  take 
advantage  of  economies  of  scale  in  the 
network.  Requesting  carriers,  which 
may  include  small  entities,  should  have 
access  to  the  same  technologies  and 
economies  of  scale  and  scope  available 
to  incumbent  LECs.  Having  such  access 
will  facilitate  competition  and  help 
lower  prices  for  all  consumers, 
including  individuals  and  small 
entities.  A  minimum  national  list  of 
unbundled  network  elements  also 
should  facilitate  the  development  of 
consistent  standards  and  help  resolve 
issues  without  imposing  additional 
litigation  costs  on  parties,  including 
small  entities. 

55.  Establishing  a  minimum  national 
list  of  unbundled  network  elements 
facilitates  negotiations  and  reduces 
regulatory  burdens  for  all  parties, 
including  small  entities.  Adopting  a 
national  list  lowers  requesting  carrier's 
cost  by  enabling  them  to  implement 
regional  and/or  national  business  plans. 
In  reaching  this  conclusion,  the 
Commission  considered  one  proposal  to 
adopt  national  standards  that  would  be 
applied  by  state  commissions  on  a 
market-by-market  basis.  The 
Commission  concluded  that  this 
approach  would  lead  to  greater 
luicertainty  in  the  market  and  would 
hinder  the  development  of  competition. 
It  also  found  that  it  would  complicate 
the  negotiation  of  interconnection 
agreements  and  lead  to  increased 
litigation.  Furthermore,  this  approach 
would  increase  the  administrative 
burden  on  state  commissions  and 
parties  arbitrating  interconnection 
agreements  before  these  state 
coimnissions.  All  of  these  factors  would 
slow  the  development  of  competition. 
Therefore,  the  Commission  adopted  a 
national  list. 

Report  to  Congress 

56.  The  Commission  will  send  a  copy 
of  thd  Third  R&O,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  (5  U.S.C.  801(a)(1)(A)).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Third  R&O,  including  the 
FRFA,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration.  The  Third  R&O  and 
FRFA,  or  summaries  thereof,  are  also 


published  in  the  Federal  Register.  (5 
U.S.C.  604(b)). 

Initial  Regulatory  Flexibility  Analysis 
(IRFA) 

57.  As  required  by  the  RFA,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Fourth 
Fiulher  Notice  of  Proposed  Rulemaking. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Fourth  Further  Notice 
of  Proposed  Rulemaking  provided  above 
in  section  VII.  The  Commission  will 
send  a  copy  of  the  Foiulh  Further 
Notice  of  Proposed  Rulemaking, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  (5  U.S.C. 
603(a)).  In  addition,  the  Fourth  Further 
Notice  of  Proposed  Rulemaking  and 
IRFA,  or  summaries  thereof,  are  now 
also  published  in  the  Federal  Register. 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

58.  In  this  proceeding  commenters 
have  argued  that  allowing  requesting 
carriers  to  obtain  combinations  of  loop 
and  transport  unbundled  network 
elements  based  on  forward-looking  cost 
would  provide  opportunities  for 
arbitrage  of  special  access  services.  The 
Commission  recognizes  that  special 
access  has  historically  been  provided  by 
incumbent  LECs  at  prices  that  are  higher 
than  the  unbundled  network  element 
pricing  scheme  of  section  252(d)(1). 
Accordingly,  in  this  Fourth  Further 
Notice,  the  Commission  seeks  comment 
on  the  legal  and  policy  bases  for 
precluding  requesting  carriers  from 
substituting  dedicated  transport  for 
special  access  entrance  facilities.  The 
Commission  asks  whether  there  is  any 
basis  in  the  statute  or  our  rules  under 
which  incumbent  LECs  could  decline  to 
provide  entrance  facilities  at  unbundled 
network  element  prices. 

59.  The  Commission  also  invites 
parties  to  refresh  the  record  on  whether 
requesting  carriers  may  use  unbundled 
dedicated  or  shared  transport  facilities 
in  conjunction  with  unbundled 
switching  to  originate  or  terminate 
interstate  toll  traffic  to  customers  to 
whom  the  requesting  carrier  does  not 
provide  local  exchange  service. 

Legal  Basis 

60.  Sections  1  through  4,  10,  201,  202, 
251  through  254,  271,  and  303(r)  of  the 
Communications  Act,  as  amended.  47 
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U.S.C.  151  thn 
251  through  5 


ugh  54.  160.201,  202, 
271,and303(r). 


Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apbly 

61.  In  the  FF  FA  in  the  Third  R&O,  the 
Commission  h  is  described  the  entities 
possibly  affect  (d  by  that  decision.  The 
Commission  a  iticipates  that  the  same 
entities,  as  we  1  as  those  described 
below,  could  hs  affected  by  any  action 
taken  in  respoi  ise  to  the  Fourth  Further 
Notice.  The  Cc  tnmission  therefore 
incorporates  tl  e  description  and 
estimates  used  in  the  FRFA  in  the  Third 
R&O  and  adds  the  following 
descriptions. 

62.  Competii  ive  Local  Exchange 
Carriers.  Neith  3r  the  Commission  nor 
SBA  has  devel  )ped  a  definition  of  small 
entities  specifi  :ally  directed  toward 
providers  of  cc  mpetitive  local  exchange 
services.  The  n  lost  reliable  source  of 
information  re  larding  the  number  of 
competitive  LI  Cs  nationwide  of  which 
the  Commissic  a  is  aware  appears  to  be 
the  data  it  coll(  icted  in  the  August,  1999 
Local  Competi  ion  Report.  According  to 
the  Commissioi's  most  recent  data,  158 
companies  rep  )rted  that  they  were  local 
service  compel  itors  holding  numbering 
codes.  (Federa  Communications 
Commission,  Local  Competition  Report, 
August  1999,  a;  45.  table  4.1)).  Although 
it  seems  certaii  i  that  some  of  these 
carriers  are  no!  independently  owned 
and  operated,  (r  have  more  than  1.500 
employees,  the  Commission  is  unable  at 
this  time  to  est  mate  with  greater 
precision  the  r  umber  of  competitive 
LECs  that  wou  d  qualify  as  small 
business  conce  ms  under  SBA's 
definition.  Cor  sequently,  the 
Commission  es  timates  that  there  are 
fewer  than  158  small  entity  competitive 
LECs  that  may  le  affected  by  the 
decisions  and  i  ules  adopted  in  response 
to  the  Fourth  F  urther  Notice  of 
Proposed  Rulei  naking. 

63.  Competii  ive  Access  Providers. 
Neither  the  Coi  nmission  nor  SBA  has 
developed  a  de  finition  of  small  entities 
specifically  dir  acted  toward  providers  of 
competitive  access  services  (CAPs).  The 
closest  applica  )le  definition  under  SBA 
rules  is  for  tele  jhone  communications 
companies  oth  ir  than  radiotelephone 
(wireless)  com  )anies.  The  most  reliable 
source  of  infor  nation  regarding  the 
number  of  CAI  s  nationwide  of  which 
the  Commissio  ;i  is  aware  appears  to  be 
the  data  that  w  ?  collect  annually  in 
connection  wit  i  the  TRS  Worksheet. 
According  to  tl  le  Commission's  most 
recent  data,  12  )  companies  reported 
that  they  were  engaged  in  the  provision 
of  competitive  access  services.  (Carrier 
Locator  Report  at  Fig.l)).  Although  it 


seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1 ,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  competitive 
LECs  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  129  small  entity  competitive 
LECs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  response 
to  the  Fourth  Further  Notice  of 
Proposed  Rulemaking. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

64.  If  the  Commission  does  not 
establish  any  restrictions  on  the  use  of 
unbundled  network  elements  or 
combinations  of  network  elements,  no 
additional  compliance  requirements  are 
anticipated  from  further  consideration 
of  this  issue.  If,  however,  restrictions  on 
access  to  network  elements  are  imposed, 
and  depending  on  how  the  restrictions 
are  imposed,  competitive  LECs,  CAPs 
and  other  purchasers  of  unbundled 
network  elements,  including  small 
entities,  may  be  subject  to  additional 
reporting,  recordkeeping  and  other 
compliance  requirements.  Incumbent 
LECs,  including  small  incumbent  LECs, 
would  also  be  impacted  because  they 
would  have  to  keep  track  of  competitive 
LEC  filings  and  whether  the  use  of  the 
unbundled  network  element  changed  in 
such  a  way  that  a  restriction  would 
attach.  If  restrictions  are  placed  on  the 
use  of  unbundled  network  elements  or 
combinations  of  such  elements, 
compliance  with  these  requests  may 
require  the  use  of  engineering, 
technical,  operational,  accounting, 
billing,  and  legal  skills. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

65.  If  requesting  carriers  can 
substitute  unbundled  network  elements, 
such  as  transport,  for  entrance  facilities, 
incumbent  LECs,  including  small 
entities,  may  be  significantly 
economically  impacted.  On  the  pther 
hand,  substituting  unbundled  network 
elements  for  entrance  facilities  could 
benefit  competitive  LECs,  CAPs,  and 
other  purchasers  of  unbundled  network 
elements.  The  Commission  will  evaluate 
in  this  proceeding  whether  there  are 
legal  grounds  for  restricting  such  access. 
If  no  such  grounds  exist,  and  instead  if 
the  statute  requires  uiuestricted  access 
to  these  unbundled  network  elements  or 
combinations,  then  the  Commission  will 
have  no  alternative  other  than 


implementation  of  the  statutory 
requirements  for  unrestricted  access. 

Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

66.  Ordering  Clauses 

Effective  February  17,  2000.  except  as 
specified  in  the  regulations. 

67.  The  Commission  will  send  a  copy 
of  this  Third  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

The  Commission  will  send  a  copy  of 
this  Fourth  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  51 

Commimications,  Common  Carriers, 
Telecommimications. 

Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  51  as 
follows: 

PART  51— INTERCONNECTION 

1.  The  authority  citation  for  part  51 
continues  to  read: 

Authority:  Sections  1-5,  7,  201-05.  207- 
09.  218,  225-27,  251-54,  271,  332,  48  Stat. 
1070,  as  amended,  1077;  47  U.S.C.  151 
through  55,  157.  201  through  205,  207 
through  209.  218.  225  through  227,  251 
through  254,  271,  and  332,  unless  otherwise 
noted. 

2.  Section  51.5  is  amended  by  revising 
the  following  definition  to  read  as 
follows: 

§  51 .5    Terms  and  definition^. 

*         *         *         *         * 

Pre-ordering  and  ordering.  Pre- 
ordering  and  ordering  includes  the 
exchange  of  information  between 
telecommunications  carriers  about: 
current  or  proposed  customer  products 
£ind  services;  or  unbundled  network 
elements,  or  some  combination  thereof 
This  information  includes  loop 
qualification  information,  such  as  the 
composition  of  the  loop  material, 
including  but  not  limited  to:  fiber  optics 
or  copper;  the  existence,  location  and 
type  of  any  electronic  or  other 
equipment  on  the  loop,  including  but 
not  limited  to,  digital  loop  carrier  or 
other  remote  concentration  devices, 
feeder/distribution  interfaces,  bridge 
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taps,  load  coils,  pair-gain  devices, 
disturbers  in  the  same  or  adjacent 
binder  groups;  the  loop  length, 
including  the  length  and  location  of 
each  type  of  transmission  media;  the 
wire  gauge(s)  of  the  loop;  and  the 
electrical  parameters  of  the  loop,  which 
may  determine  the  suitability  of  the 
loop  for  various  technologies. 
***** 

3.  Section  51.317  is  revised  to  read  as 
follows: 

§  51 .31 7    Standards  for  requiring  the 
unbundling  of  network  elements. 

(a)  Proprietary  network  elements.  A 
network  element  shall  be  considered  to 
be  proprietary  if  an  incumbent  LEG  can 
demonstrate  that  it  has  invested 
resources  to  develop  proprietary 
information  or  functionalities  that  are 
protected  by  patent,  copyright  or  trade 
secret  law.  The  Commission  shall 
imdertake  the  following  analysis  to 
determine  whether  a  proprietary 
network  element  should  be  made 
available  for  piuposes  of  section 
251(c)(3)  of  the  Act: 

(1)  Determine  whether  access  to  the 
proprietary  network  element  is 
"necessary."  A  network  element  is 
"necessary"  if,  taking  into  consideration 
the  availability  of  alternative  elements 
outside  the  incumbent  LEC's  network, 
including  self-provisioning  by  a 
requesting  carrier  or  acquiring  an 
alternative  from  a  third-party  supplier, 
lack  of  access  to  the  network  element 
precludes  a  requesting 
telecommunications  carrier  from 
providing  the  services  that  it  seeks  to 
offer.  If  access  is  "necessary,"  then, 
subject  to  any  consideration  of  the 
factors  set  forth  under  paragraph  (c)  of 
this  section,  the  Commission  may 
require  the  unbundling  of  such 
proprietary  network  element. 

(2)  hi  the  event  that  such  access  is  not 
"necessary,"  the  Commission  may 
require  unbundling  subject  to  any 
consideration  of  the  factors  set  forth 
under  paragraph  (c)  of  this  section  if  it 
is  determined  that: 

(i)  The  inciunbent  LEC  has 
implemented  only  a  minor  modification 
to  the  network  element  in  order  to 
qualify  for  proprietary  treatment; 

(ii)  The  information  or  functionality 
that  is  proprietary  in  nature  does  not 
differentiate  the  incumbent  LEC's 
services  from  the  requesting  carrier's 
services;  or 

(iii)  Lack  of  access  to  such  element 
would  jeopardize  the  goals  of  the  1996 
Act. 

(b)  Non-proprietary  network  elements. 
The  Commission  shall  undertake  the 
following  analysis  to  determine  whether 
a  non-proprietary  network  element 


should  be  made  available  for  purposes 
of  section  251(c)(3)  of  the  Act: 

(1)  Determine  whether  lack  of  access 
to  a  non-proprietary  network  element 
"impairs"  a  carrier's  ability  to  provide 
the  service  it  seeks  to  offer.  A  requesting 
carrier's  ability  to  provide  service  is 
"impaired"  if,  taking  into  consideration 
the  availability  of  alternative  elements 
outside  the  incumbent  LEC's  network, 
including  self-provisioning  by  a 
requesting  carrier  or  acquiring  an 
alternative  from  a  third-party  supplier, 
lack  of  access  to  that  element  materially 
diminishes  a  requesting  carrier's  ability 
to  provide  the  services  it  seeks  to  offer. 
The  Commission  will  consider  the 
totality  of  the  circiunstances  to 
determine  whether  an  alternative  to  the 
incumbent  LEC's  network  element  is 
available  in  such  a  maimer  that  a 
requesting  carrier  can  provide  service 
using  the  alternative.  If  the  Conunission 
determines  that  lack  of  access  to  an 
element  "impairs"  a  requesting  carrier's 
ability  to  provide  service,  it  may  require 
the  unbimdling  of  that  element,  subject 
to  any  consideration  of  the  factors  set 
forth  imder  section  51.317(c). 

(2)  In  considering  whether  lack  of 
access  to  a  network  element  materially 
diminishes  a  requesting  carrier's  ability 
to  provide  service,  the  Commission 
shall  consider  the  extent  to  which 
alternatives  in  the  market  are  available 
as  a  practical,  economic,  and 
operational  matter.  The  Commission 
will  rely  upon  the  following  factors  to 
determine  whether  alternative  network 
elements  are  available  as  a  practical, 
economic,  and  operational  matter: 

(i)  Cost,  including  all  costs  that 
requesting  carriers  may  inciu  when 
using  the  alternative  element  to  provide 
the  services  it  seeks  to  offer; 

(ii)  Timeliness,  including  the  time 
associated  with  entering  a  market  as 
well  as  the  time  to  expand  service  to 
more  customers; 

(iii)  Quality; 

(iv)  Ubiquity,  including  whether  the 
alternatives  are  available  ubiquitously; 

(v)  Impact  on  network  operations. 

(3)  In  determining  whether  to  require 
the  unbundling  of  any  network  element 
imder  this  rule,  the  Commission  may 
also  consider  the  following  additional 
factors: 

(i)  Whether  unbundling  of  a  network 
element  promotes  the  rapid 
introduction  of  competition; 

(ii)  Whether  imbundling  of  a  network 
element  promotes  facilities-based 
competition,  investment,  and 
innovation; 

(iii)  Whether  unbundling  of  a  network 
element  promotes  reduced  regulation; 

(iv)  Whether  unbundling  of  a  network 
element  provides  certainty  to  requesting 


carriers  regarding  the  availability  of  the 
element; 

(v)  Whether  unbundling  of  a  network 
element  is  administratively  practical  to 
apply. 

(4)  If  an  incumbent  LEC  is  required  to 
provide  nondiscriminatory  access  to  a 
network  element  in  accordance  with 
§51.311  and  section  251(c)(3)  of  the  Act 
under  §51.319  of  this  section  or  any 
applicable  Conunission  Order,  no  state 
commission  shall  have  authority  to 
determine  that  such  access  is  not 
required.  A  state  commission  must 
comply  with  the  standards  set  forth  in 
this  §  51.317  when  considering  whether 
to  require  the  imbundling  of  additional 
network  elements.  With  respect  to  any 
network  element  which  a  state 
commission  has  required  to  be 
unbimdled  imder  this  §  51.317,  the  state 
commission  retains  the  authority  to 
subsequently  determine,  in  accordance 
with  the  requirements  of  this  rule,  that 
such  network  element  need  no  longer  be 
unbundled. 

.4.  Section  51.319  is  revised  to  read  as 
follows: 

§51.319    Specific  unbundling 
requirements. 

(a)  Local  loop  and  subloop.  An 
incumbent  LEC  shall  provide 
nondiscriminatory  access,  in  accordance 
with  §  51.311  and  section  251(c)(3)  of 
the  Act,  to  the  local  loop  and  subloop, 
including  inside  wiring  owmed  by  the 
incumbent  LEC,  on  an  unbundled  basis 
to  any  requesting  telecommunications 
carrier  for  the  provision  of  a 
telecommunications  service. 

(1)  Local  loop.  The  local  loop  network 
element  is  defined  as  a  transmission 
facility  between  a  distribution  frame  (or 
its  equivalent)  in  an  incumbent  LEC 
central  office  and  the  loop  demarcation 
point  at  an  end-user  customer  premises, 
including  inside  wire  owned  by  the 
incumbent  LEC.  The  local  loop  network 
element  includes  all  features,  functions, 
and  capabilities  of  such  transmission 
facility.  Those  features,  functions,  and 
capabilities  include,  but  are  not  limited 
to,  dark  fiber,  attached  electronics 
(except  those  electronics  used  for  the 
provision  of  advanced  services,  such  as 
Digital  Subscriber  Line  Access 
Multiplexers),  and  line  conditioning. 
The4ocal  loop  includes,  but  is  not 
limited  to,  DSl,  DS3,  fiber,  and  other 
high  capacity  loops.  The  requirements 
in  this  section  relating  to  dark  fiber  are 
not  effective  until  May  17,  2000. 

(2)  Subloop.  The  subloop  network 
element  is  defined  as  any  portion  of  the 
loop  that  is  technically  feasible  to  access 
at  terminals  in  the  incumbent  LEC's 
outside  plant,  including  inside  wire.  An 
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accessible  term  nal  is  any  point  on  the 
loop  where  tec  inicians  can  access  the 
wire  or  fiber  wi  thin  the  cable  without 
removing  a  spli  ce  case  to  reach  the  wire 
Such  points  may 
not  limited  to,  the  pole 
network  interface 


or  fiber  within 
include,  but  are 
or  pedestal,  the 


device,  the  min  imum  point  of  entry,  the 
single  point  of  nterconnection,  the 
main  distributii  m  frame,  the  remote 
terminal,  and  tlie  feeder/distribution 
interface.  The  r  jquirements  in  this 
section  relating  to  subloops  and  inside 
wire  are  not  eff  ictive  until  May  17. 
2000. 

(i)  Inside  win  .  Inside  wire  is  defined 
as  all  loop  plan  owned  by  the 
incumbent  LEG  on  end-user  customer 
premises  as  far  is  the  point  of 
demarcation  as  defined  in  §  68.3  of  this 
chapter,  includ  ng  the  loop  plant  near 
the  end-user  cu  5tomer  premises. 
Carriers  may  ac  :ess  the  inside  wire 
subloop  at  any  echnically  feasible  point 
including,  but  i  ot  limited  to,  the 
network  interfa  :e  device,  the  minimum 
point  of  entry,  t  le  single  point  of 
interconnectiot ,  the  pedestal,  or  the 
pole. 

(ii)  Technica.  feasibility.  If  parties  are 
unable  to  reach  agreement,  pursuant  to 
voluntary  negotiations,  as  to  whether  it 
is  technically  fe  asible,  or  whether 
sufficient  space  is  available,  to 
unbundle  the  si  ibloop  at  the  point 
where  a  carrier  requests,  the  incumbent 
LEC  shall  have  he  burden  of 
demonstrating  1  d  the  state,  piu-suant  to 
state  arbitratior  proceedings  imder 
section  252  of  t  le  Act,  that  there  is  not 
sufficient  spacejavailable,  or  that  it  is 
not  technically  feasible,  to  unbundle  the 
subloop  at  the  {  oint  requested. 

(iii)  Best  prac  tices.  Once  one  state  has 
determined  tha  it  is  technically  feasible 
to  unbundle  su  iloops  at  a  designated 
point,  an  incuir  bent  LEC  in  any  state 
shall  have  the  b  urden  of  demonstrating, 
pursuant  to  stat  3  arbitration  proceedings 
under  section  2  52  of  the  Act,  that  it  is 
not  technically  easible,  or  that 
sufficient  space  is  not  available,  to 
unbundle  its  ov  n  loops  at  such  a  point. 

(iv)  Rules  for  collocation.  Access  to 
the  subloop  is  s  abject  to  the 
Commission's  c  oUocation  rules  at 
§§51.321  through  51.323. 

(v)  Single  poi  it  of  interconnection. 
The  incumbent  LEC  shall  provide  a 
single  point  of  nterconnection  at  multi- 
unit  premises  t  lat  is  suitable  for  use  by 
multiple  carriei  s.  This  obligation  is  in 
addition  to  the  ncumbent  LEC's 
obligation  to  pr  )vide  nondiscriminatory 
access  to  subloc  ps  at  any  technically 
feasible  point.  I '  parties  are  unable  to 
negotiate  terms  and  conditions 
regarding  a  sinj  le  point  of 
interconnectiot ,  issues  in  dispute, 


including  compensation  of  the 
incumbent  LEC  under  forward-looking 
pricing  principles,  shall  be  resolved 
under  the  dispute  resolution  processes 
in  section  252  of  the  Act. 

(3)  Line  conditioning.  The  incumbent 
LEC  shall  condition  lines  required  to  be 
unbundled  under  this  section  wherever 
a  competitor  requests,  whether  or  not 
the  incumbent  LEC  offers  advanced 
services  to  the  end-user  customer  on 
that  loop. 

(i)  Line  conditioning  is  defined  as  the 
removal  from  the  loop  of  any  devices 
that  may  diminish  the  capability  of  the 
loop  to  deliver  high-speed  switched 
wireline  telecommunications  capability, 
including  xDSL  service.  Such  devices 
include,  but  are  not  limited  to,  bridge 
taps,  low  pass  filters,  and  range 
extenders. 

(ii)  Incumbent  LECs  shall  recover  the 
cost  of  line  conditioning  from  the 
requesting  telecommunications  carrier 
in  accordance  with  the  Commission's 
forward-looking  pricing  principles 
promulgated  pvusuant  to  section 
252(d)(1)  of  the  Act. 

(iii)  Incumbent  LECs  shall  recover  the 
cost  of  line  conditioning  from  the 
requesting  telecommunications  carrier 
in  compliance  with  rules  governing 
nonrecurring  costs  in  §  51.507  (e). 

(iv)  In  so  tar  as  it  is  technically 
feasible,  the  incumbent  LEC  shall  test 
and  report  trouble  for  all  the  features, 
functions,  and  capabilities  of 
conditioned  lines,  and  may  not  restrict 
testing  to  voice-transmission  only. 

(b)  Network  interface  device.  An 
incumbent  LEC  shall  provide 
nondiscriminatory  access,  in  accordance 
with  §51.311  and  section  251(c)(3)  of 
the  Act,  to  the  network  interface  device 
on  an  unbundled  basis  to  any  requesting 
telecommunications  carrier  for  the 
provision  of  a  telecommunications 
service.  The  network  interface  device 
network  element  is  defined  as  any 
means  of  interconnection  of  end-user 
customer  premises  wiring  to  the 
incumbent  LEC's  distribution  plant, 
such  as  a  cross  connect  device  used  for 
that  purpose.  An  incumbent  LEC  shall 
permit  a  requesting  telecommunications 
carrier  to  connect  its  own  loop  facilities 
to  on-premises  wiring  through  the 
incumbent  LEC's  network  interface 
device,  or  at  any  other  technically 
feasible  point. 

(c)  Switching  capability.  An 
incumbent  LEC  shall  provide 
nondiscriminatory  access,  in  accordance 
with  §  51.311  and  section  251(c)(3)  of 
the  Act,  to  local  circuit  switching 
capability  and  local  tandem  switching 
capability  on  an  imbundled  basis, 
except  as  set  forth  in  §  51.319(c)(2),  to 
any  requesting  telecommunications 


carrier  for  the  provision  of  a 
telecommunications  service.  An 
incumbent  LEC  shall  be  required  to 
provide  nondiscriminatory  access  in 
accordance  with  §51.311  and  section 
251(c)(3)  of  the  Act  to  packet  switching 
capability  on  an  unbundled  basis  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommunications  service  only  in  the 
limited  circumstance  described  in 
§  51.319(c)(4). 

(1)  Local  circuit  switching  capability, 
including  tandem  switching  capability. 
The  local  circuit  switching  capability 
network  element  is  defined  as: 

(i)  Line-side  facilities,  which  include, 
but  are  not  limited  to,  the  connection 
between  a  loop  termination  at  a  main 
distribution  frame  and  a  switch  line 
card; 

(ii)  Trunk-side  facilities,  which 
include,  but  are  not  limited  to,  the 
connection  between  trunk  termination 
at  a  trunk-side  cross-connect  panel  and 
a  switch  trunk  card;  and 

(iii)  All  featvues,  functions  and 
capabilities  of  the  switch,  which 
include,  but  are  not  limited  to: 

(A)  The  basic  switching  function  of 
connecting  lines  to  lines,  lines  to  trunks, 
trunks  to  lines,  and  trunks  to  trunks,  as 
well  as  the  same  basic  capabilities  made 
available  to  the  incumbent  LEC's 
customers,  such  as  a  telephone  number, 
white  page  listing  and  dial  tone,  and 

(B)  All  other  features  that  the  switch 
is  capable  of  providing,  including  but 
not  limited  to,  customer  calling, 
customer  local  area  signaling  service 
featiu-es,  and  Centrex,  as  well  as  any 
technically  feasible  customized  routing 
functions  provided  by  the  switch. 

(2)  Notwithstanding  the  incumbent 
LEC's  general  duty  to  unbundle  local 
circuit  switching,  an  incumbent  LEC 
shall  not  be  required  to  unbundle  local 
circuit  swdtching  for  requesting 
telecommunications  carriers  wlien  the 
requesting  telecommunications  carrier 
serves  end-users  with  four  or  more  voice 
grade  (DSO)  equivalents  or  lines, 
provided  that  the  incumbent  LEC 
provides  nondiscriminatory  access  to 
combinations  of  unbundled  loops  and 
transport  (also  known  as  the  "Enhanced 
Extended  Link")  throughout  Density 
Zone  1,  and  the  incumbent  LEC's  local 
circuit  switches  are  located  in: 

(i)  The  top  50  Metropolitan  Statistical 
Areas  as  set  forth  in  Appendix  B  of  the 
Third  Report  and  Order  and  Fourth 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  96-98,  and 

(ii)  In  Density  Zone  1 ,  as  defined  in 
§  69.123  of  this  chapter  on  January  1, 
1999. 
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(3)  Local  tandem  switching  capability. 
The  tandem  switching  capability 
network  element  is  defined  as: 

(i)  Trunk-connect  facilities,  which 
include,  but  are  not  limited  to,  the 
connection  between  trunk  termination 
at  a  cross  connect  panel  and  switch 
trunk  card; 

(ii)  The  basic  switch  tnmk  function  of 
connecting  trunks  to  trunks;  and 

(iii)  The  functions  that  are  centralized 
in  tandem  switches  (as  distinguished 
from  separate  end  office  switches), 
including  but  not  limited,  to  call 
recording,  the  routing  of  calls  to 
operator  services,  and  sigUcding 
conversion  features. 

(4)  Packet  switching  capability,  (i)  The 
packet  switching  capability  network 
element  is  defined  as  the  basic  packet 
switching  function  of  routing  or 
forwarding  packets,  frames,  cells  or 
other  data  units  based  on  address  or 
other  routing  information  contained  in 
the  packets,  frames,  cells  or  other  data 
units,  and  the  functions  that  are 
performed  by  Digital  Subscriber  Line 
Access  Multiplexers,  including  but  not 
limited  to: 

(ii)  The  ability  to  terminate  copper 
customer  loops  (which  includes  both  a 
low  band  voice  chaimel  and  a  high-band 
data  chaimel,  or  solely  a  data  channel); 

(iii)  The  ability  to  forward  the  voice 
channels,  if  present,  to  a  circuit  switch 
or  multiple  circuit  switches; 

(iv)  The  ability  to  extract  data  units 
from  the  data  channels  on  the  loops, 
and 

(v)  The  ability  to  combine  data  units 
from  multiple  loops  onto  one  or  more 
trunks  connecting  to  a  packet  switch  or 
packet  switches. 

(5)  An  incumbent  LEG  shall  be 
required  to  provide  nondiscriminatory 
access  to  unbundled  packet  switching 
capability  only  where  each  of  the 
following  conditions  are  satisfied.  The 
requirements  in  this  section  relating  to 
packet  switching  are  not  effective  until 
May  17,  2000. 

(i)  The  incumbent  LEG  has  deployed 
digital  loop  carrier  systems,  including 
but  not  limited  to,  integrated  digital 
loop  carrier  or  universal  digital  loop 
carrier  systems;  or  has  deployed  any 
other  system  in  which  fiber  optic 
facilities  replace  copper  facilities  in  the 
distribution  section  (e.g.,  end  office  to 
remote  terminal,  pedestal  or 
environmentally  controlled  vault); 

(ii)  There  are  no  spare  copper  loops 
capable  of  supporting  xDSL  services  the 
requesting  carrier  seeks  to  offer; 

(iii)  The  incumbent  LEG  has  not 
permitted  a  requesting  carrier  to  deploy 
a  Digital  Subscriber  Line  Access 
muUtiplexer  in  the  remote  terminal, 
pedestal  or  envirorunentally  controlled 


vault  or  other  interconnection  point,  nor 
has  the  requesting  carrier  obtained  a 
virtual  collocation  arrangement  at  these 
subloop  interconnection  points  as 
defined  by  paragraph  (b)  of  this  section; 
and 

(iv)  The  incumbent  LEG  has  deployed 
packet  switching  capability  for  its  own 
use. 

(d)  Interoffice  transmission  facilities. 
An  incumbent  LEG  shall  provide 
nondiscriminatory  access,  in  accordance 
with  §  51.311  and  section  251(c)(3)  of 
the  Act,  to  interoffice  transmission 
facilities  on  an  unbundled  basis  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommunications  service.  The 
requirements  in  this  section  relating  to 
dark  fiber  transport  are  not  effective 
untilMay  17,  2000. 

(1)  Interoffice  transmission  facility 
network  elements  include: 

(i)  Dedicated  transport,  defined  as 
inciunbent  LEG  transmission  facilities, 
including  all  technically  feasible 
capacity-related  services  including,  but 
not  limited  to,  DSl,  DS3  and  OGn 
levels,  dedicated  to  a  particular 
customer  or  carrier,  that  provide 
teleconunimications  between  wire 
centers  owned  by  incumbent  LECs  or 
requesting  telecommunications  carriers, 
or  between  switches  owned  by 
incumbent  LEGs  or  requesting 
teleconununications  carriers; 

(ii)  Dark  fiber  transport,  defined  as 
incumbent  LEG  optical  transmission 
facilities  without  attached  multiplexing, 
aggregation  or  other  electronics; 

(iii)  Shared  transport,  defined  as 
transmission  facilities  shared  by  more 
than  one  carrier,  including  the 
incumbent  LEG,  between  end  office 
switches,  between  end  office  switches 
and  tandem  switches,  and  between 
tandem  switches,  in  the  incumbent  LEG 
network. 

(2)  The  incumbent  LEG  shall: 
(i)  Provide  a  requesting 

teleconunimications  carrier  exclusive 
use  of  interoffice  transmission  facilities 
dedicated  to  a  particular  customer  or 
carrier,  or  use  the  featiues,  functions, 
and  capabilities  of  interoffice 
transmission  facilities  shared  by  more 
than  one  customer  or  carrier. 

(ii)  ^ovide  all  technically  feasible 
transmission  facilities,  features, 
functions,  and  capabilities  that  the 
requesting  telecommunications  carrier 
could  use  to  provide 
teleconunimications  services; 

(iii)  Permit,  to  the  extent  technically 
feasible,  a  requesting 
telecommunications  carrier  to  connect 
such  interoffice  facilities  to  equipment 
designated  by  the  requesting 
telecommunications  carrier,  including 


but  not  limited  to,  the  requesting 
teleconunimications  carrier's  collocated 
facilities;  and 

(iv)  Permit,  to  the  extent  technically 
feasible,  a  requesting 
telecommunications  carrier  to  obtain  the 
functionality  provided  by  the 
incumbent  LEG's  digital  cross-connect 
systems  in  the  same  maimer  that  the 
incumbent  LEG  provides  such 
functionality  to  interexchange  carriers. 

(e)  Signaling  networks  and  call- 
related  databases.  An  incumbent  LEG 
shall  provide  nondiscriminatory  access, 
in  accordance  with  §  51.311  and  section 
251(c)(3)  of  the  Act,  to  signaling 
networks,  call-related  databases,  and 
service  management  systems  on  an 
unbundled  basis  to  any  requesting 
telecommunications  carrier  for  the 
provision  of  a  telecommunications 
service. 

(1)  Signaling  networks.  Signaling 
networks  include,  but  are  not  limited  to, 
signaling  links  and  signaling  transfer 
points. 

(i)  When  a  requesting 
telecommunications  carrier  purchases 
unbundled  switching  capability  from  an 
incumbent  LEG,  the  incumbent  LEG 
shall  provide  access  from  that  switch  in 
the  same  manner  in  which  it  obtains 
such  access  itself. 

(ii)  An  incumbent  LEG  shall  provide 
a  requesting  telecommunications  carrier 
with  its  own  switching  facilities  access 
to  the  incumbent  LEG's  signaling 
network  for  each  of  the  requesting     • 
telecommunications  carrier's  switches. 
This  connection  shall  be  made  in  the 
same  manner  as  an  incumbent  LEG 
connects  one  of  its  own  switches  to  a 
signaling  transfer  point. 

(2)  Call-related  databases.  Gall-related 
databases  are  defined  as  databases,  other 
than  operations  support  systems,  that 
are  used  in  signaling  networks  for 
billing  and  collection,  or  the 
transmission,  routing,  or  other  provision 
of  a  telecommunications  service. 

(i)  For  purposes  of  switch  query  and 
database  response  through  a  signaling 
network,  an  incumbent  LEG  shall 
provide  access  to  its  call-related 
databases,  including  but  not  limited  to, 
the  Galling  Name  Database,  911 
Database,  E911  Database,  Line 
Information  Database,  Toll  Free  Galling 
Database,  Advanced  Intelligent  Network 
Databases,  and  downstream  number 
portability  databases  by  means  of 
physical  access  at  the  signaling  transfer 
point  linked  to  the  unbundled 
databases.  The  requirements  in  this 
section  relating  to  the  Galling  Name 
Database,  911  Database,  and  E911 
Database  are  not  effective  until  May  17, 
2000. 
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(ii)  Notwiths  anding  the  incumbent 
LEC's  general  c  uty  to  unbundle  call- 
related  databases,  an  incumbent  LEG 
shall  not  be  rec  uired  to  unbundle  the 
services  create(   in  the  AIN  platform  and 
architecture  thi  it  qualify  for  proprietary 
treatment. 

(iii)  An  incui  nbent  LEG  shall  allow  a 
requesting  tele(  ommunications  carrier 
that  has  purchs  sed  an  incumbent  LEC's 
local  switching  capability  to  use  the 
incumbent  LEC  s  service  control  point 
element  in  the  ;ame  manner,  and  via  the 
same  signaling  ^inks,  as  the  incumbent 
LEC  itself. 

(iv)  An  incur  ibent  LEC  shall  allow  a 
requesting  tele<  ommunications  carrier 
that  has  deploy  sd  its  own  switch,  and 
has  linked  that  switch  to  an  incumbent 
LEG'S  signaling  system,  to  gain  access  to 
the  incumbent  JiC's  service  control 
point  in  a  mam  er  that  allows  the 
requesting  carri  er  to  provide  any  call- 
related  databasi  (-supported  services  to 
customers  serv(  d  by  the  requesting 
telecommunica  ions  carrier's  switch. 

(v)  An  incum  lent  LEG  shall  provide 
a  requesting  tel  ^communications  carrier 
with  access  to  c  all-related  databases  in 
a  manner  that  c  implies  with  section  222 
of  the  Act. 

(3)  Service  m  magement  systems: 

(i)  A  service  i  lanagement  system  is 
defined  as  a  coi  iputer  database  or 
system  not  part  of  the  public  switched 
network  that,  aj  tiong  other  things: 

(A)  Interconn  sets  to  the  service 
control  point  ai  d  sends  to  that  service 


control  point  the  information  and  call 
processing  instructions  needed  for  a 
network  switch  to  process  and  complete 
a  telephone  call;  and 

(B)  Provides  telecommunications 
carriers  with  the  capability  of  entering 
and  storing  data  regarding  the 
processing  and  completing  of  a 
telephone  call. 

(ii)  An  incumbent  LEG  shall  provide 
a  requesting  telecommunications  carrier 
with  the  information  necessary  to  enter 
correctly,  or  format  for  entry,  the 
information  relevant  for  input  into  the 
incumbent  LEC's  service  management 
system. 

(iii)  An  incumbent  LEG  shall  provide 
a  requesting  telecommunications  carrier 
the  same  access  to  design,  create,  test, 
and  deploy  Advanced  Intelligent 
Network-based  services  at  the  service 
management  system,  through  a  service 
creation  envirorunent,  that  the 
incumbent  LEC  provides  to  itself. 

(iv)  An  incumbent  LEC  shall  provide 
a  requesting  telecommunications  carrier 
access  to  service  management  systems 
in  a  maimer  that  complies  with  section 
222  of  die  Act. 

(f)  Operator  services  and  directory 
assistance.  An  incumbent  LEC  shall 
provide  nondiscriminatory  access  in 
accordance  with  §  51.311  and  section 
251(c)(3)  of  the  Act  to  operator  services 
and  directory  assistance  on  an 
unbundled  basis  to  any  requesting 
telecommunications  carrier  for  the 
provision  of  a  telecommunications 


service  only  where  the  incumbent  LEC 
does  not  provide  the  requesting 
telecommunications  carrier  with 
customized  routing  or  a  compatible 
signaling  protocol.  Operator  services  are 
any  automatic  or  live  assistance  to  a 
consumer  to  arrange  for  billing  or 
completion,  or  both,  of  a  telephone  call. 
Directory  assistance  is  a  service  that 
allows  subscribers  to  retrieve  telephone 
numbers  of  other  subscribers. 

(g)  Operations  support  systems.  An 
incumbent  LEG  shall  provide 
nondiscriminatory  access  in  accordance 
with  §  51.311  and  section  251(c)(3)  of 
the  Act  to  operations  support  systems 
on  an  unbundled  basis  to  any  requesting 
telecommunications  carrier  for  the 
provision  of  a  teleconununications 
service.  Operations  support  system 
functions  consist  of  pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair,  and  billing  functions 
supported  by  an  incumbent  LEC's 
databases  and  information.  An 
incumbent  LEC,  as  part  of  its  duty  to 
provide  access  to  the  pre-ordering 
function,  must  provide  the  requesting 
carrier  with  nondiscriminatory  access  to 
the  same  detailed  information  about  the 
loop  that  is  available  to  the  incumbent 
LEC.  The  requirements  in  this  section 
relating  to  loop  qualification 
information  are  not  effective  until  May 
17,  2000. 

[FR  Doc.  00-1036  Filed  1-14-00;  8:45  am] 

BILLING  CODE  6712-01-P 


Proposed  Rules 


Federal  Register 

Vol.  65,  No.  11 

Tuesday,  January  18,  2000 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9&-NM-227-AD]       * 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  DC-9-83  (M[>-«3),  and 
DC-9-87  (MD-87),  Model  MD-88 
Airplanes,  and  Model  MD-90-30  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  (MD-81),  DC-9-82  (MD-82),  DC- 
9-83  (MD-83),  and  DC-9-87  (MD-87) 
series  airplanes,  Model  MD— 88 
airplanes,  and  Model  MD-90-30  series 
airplanes.  This  proposal  would  require 
installation  of  a  pipe  support  and 
clamps  on  the  hydraulic  lines  in  the  aft 
fuselage;  replacement  of  the  hydraulic 
pipe  assembly  in  the  aft  fuselage  with  a 
new  pipe  assembly;  and  installation  of 
drain  tube  assemblies  and  diverter 
assemblies  in  the  area  of  the  auxiliary 
power  unit  (APU)  inlet;  as  applicable. 
This  proposal  is  prompted  by  reports  of 
smoke  and  odor  in  the  passenger  cabin 
and  cockpit  due  to  hydraulic  fluid 
leaking  into  the  APU  inlet,  and 
subsequently,  into  the  air  conditioning 
system.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  hydraulic  fluid  leakage  due  to 
fatigue  vibration  and  cracking  in  the 
flared  radius  of  a  hydraulic  pipe  in  the 
aft  fuselage,  which  could  result  in 
smoke  and  odors  in  the  passenger  cabin 
or  cockpit. 

DATES:  Comments  must  be  received  by 
March  3,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
227-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Aiigeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone (562) 627-5346; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif>'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-227-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-227-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  smoke  and  odor  in  the  passenger 
cabin  on  McDonnell  Douglas  Model 
DC-9-82  (MD-82)  series  airplanes  due 
to  failure  of  a  hydraulic  pipe  in  the  aft 
fuselage  accessory  compartment. 
Investigation  revealed  that  hydraulic 
fluids  leaked  into  the  bilge  area  of  the 
tailcone  and  out  of  the  existing  drains 
and  were  ingested  into  the  air  intake 
area  of  the  auxiliary  power  imit  [JfPV), 
and  subsequently,  into  the  air 
conditioning  system.  Further 
investigation  revealed  that  the  leaking 
fluid  was  due  to  fatigue  vibration  and 
cracking  in  the  flared  radius  of  a 
hydraulic  pipe  in  the  aft  fuselage.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  odors  in  the  passenger 
cabin  or  cockpit. 

The  subject  hydraulic  pipe  assembly 
on  McDonnell  Douglas  Model  DC-9-81 
(MD-81).  DC:-9-83  (MD-83).  and  Df-9- 
87  (MD-87)  series  airplanes.  Model 
MD-88  airplanes,  and  Model  DC-90-30 
series  airplanes  is  similar  to  those  on 
the  affected  Model  DC-9-82  (MD-82) 
airplanes.  Therefore,  all  of  these 
airplanes  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MD80-29-056,  dated  June  18,  1996  [for 
Model  DC-9-81  (MD-81),  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  and  DC-9- 
87  (MD-87)  series  airplanes),  which 
describes  procedures  for  installation  of 
a  pipe  support  and  clamps  on  the 
hydraulic  lines  in  the  aft  fuselage. 

The  FAA  also  has  reviewed  and 
approved  McDonnell  Douglas  Service 
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Bulletin  MD80  -29-062.  Revision  01, 
dated  August  3 .  1999  [for  Model  DC-9- 
81  (MD-81),  D(  :-9-82  {MD-82),  DC-9- 
83  (MD-83),  ar  d  DC9-87  (MD^7) 
series  airplane; ,  and  Model  MD-88 
airplanes],  whi:h  describes  procedures 
for  replacemen :  of  the  hydraulic  pipe 
assembly  in  th(  aft  fuselage  with  a  new 
pipe  assembly  laving  a  greater  wall 
thickness. 

In  addition,  I  le  FAA  has  reviewed 
and  approved  McDonnell  Douglas 
Service  Bulletins  MD80-53-286.  dated 
September  3,  1  )99  [for  Model  DC-9-81 
(MD-81),  DC-S-82  {MD-82),  DC-9-83 
(MD-83),  and  I C-9-87  (MD-87)  series 
airplanes,  and  Model  MD-88  airplanes], 
and  MD90-53-bl8,  dated  September  3, 
1999  (for  Mode  MD-90-30  series 
airplanes),  whii  :h  describe  procedures 
for  installation  af  drain  tube  assemblies 
and  diverter  asi  emblies  in  the  area  of 
the  APU  inlet. 

Accomplishn  lent  of  the  actions 
specified  in  the  service  bulletins  listed 
above  is  intend  3d  to  adequately  address 
the  identified  u  nsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsi  ife  condition  has  been 
identifled  that  i  s  likely  to  exist  or 
develop  on  othi  ir  products  of  this  same 
type  design,  th«  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  tha  service  bulletins 
described  previously. 

Differences  Bettveen  Proposed  Rule  and 
Service  BuUetifs 


Doi  gl 


Operators 
McDonnell 
MD80-29-056 
MD80-53-286, 
1999;  and 
September  3 
accomplishing 
earliest  practice  1 
(after  the  releasp 
the  FAA  has 
interval  would 
identified  unsa|e 
manner.  In 
comphance 
the  FAA 
manufacturer's 
the  degree  of 
addressing  the 
the  average  util 
fleet,  and  the  ti 
the  modificatiots 
factors,  the  FA/. 
compliance  tim  3 
proposed  actioi  s 
that  it  represeni  s 
of  time  allowab 
to  continue  to 


compromismg 


should  note  that,  although 
as  Service  Bulletins 
dated  June  18,  1996; 
dated  September  3, 
MD9i)-53-018,  dated 
recommend 
he  modifications  at  the 
maintenance  period 
of  the  service  bulletin), 
de  ermined  that  such  an 
lot  address  the 
condition  in  a  timely 
developing  an  appropriate 
for  this  proposed  AD, 
considered  not  only  the 

recommendation,  but 
associated  with 
ubject  unsafe  condition, 
zation  of  the  affected 
1  ne  necessary  to  perform 
In  light  of  all  of  these 
finds  that  an  18-month 
for  initiating  the 
to  be  warranted,  in 
an  appropriate  interval 
e  for  affected  airplanes 
c  Derate  without 
afety. 


lu  jency , 


Cost  Impact 

There  are  approximately  1,126 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
634  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  [for  512  Model  DC- 
9-81  (MD-81),  DC-9-82  (MD-82),  DC- 
9-83  {MD-83),  and  DC-9-87  (MD-87) 
series  airplanes]  to  accomplish  the 
proposed  installation  of  the  pipe 
support  and  clamps,  at  an  average  labor 
rate  of  $60  per  work  houi.  Required 
parts  would  cost  approximately  $226 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  installation  proposed 
by  AD  on  U.S.  operators  is  estimated  to 
be  $177,152,  or  $346  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  [for  634  Model  DC- 
9-81  (MD-81),  DC-9-82  (MD-82),  DC- 
9-83  (MD-83),  and  DC-9-87  {MD-87) 
series  airplanes,  and  Model  MD-88 
airplanes]  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hoiu.  Required  parts 
would  cost  approximately  $520  per 
airplane.  Based  on  these  figiu-es,  the  cost 
impact  of  this  replacement  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $405,760,  or  $640  per  airplane. 

It  would  take  approximately  14  work 
hovus  per  airplane  (for  22  Model  MD- 
90-30  series  airplanes)  to  accomplish 
the  proposed  installation  of  drain  tube 
assemblies  and  diverter  assemblies,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $4,503  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $117,546,  or  $5,343  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  ''significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39    ' 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

MCDONNELL  DOUGLAS:  Docket  99-NM- 
227-AD. 

Applicability:  Models  and  series  of 
airplanes  as  listed  in  the  applicable 
McDormell  Douglas  service  bulletin(s) 
specified  in  Table  1  of  this  AD, 
certificated  in  any  category. 

Table  1 


Model  of  airplane 

McDonnell  Douglas 
service  bulletin(s) 

DC-9-81  (MD-81), 

MD80-29-056,  dated 

DC-9-82  (MD-82), 

June  18,  1996; 

DC-9-83  (MD-83), 

MD80-29-062,  Re- 

and DC-9-87 

vision  01 ,  dated 

(MD-87)  series  air- 

August 3,  T999; 

planes. 

and  MD80-53-286, 

dated  Septemt)er  3, 

• 

1999. 

MD-88  airplanes 

MD80-29-062,  Revi- 

sion 01 ,  dated  Au- 

gust 3,  1999  and 

MD80-53-286, 

dated  Septemt>er  3, 

1999. 

MD-90-30  series  air- 

MD90-53-018, dated 

planes. 

September  3,  1999. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  hydraulic  fluid  leakage 
into  the  auxiliary  power  unit  (APU) 
inlet  due  to  fatigue  vibration  ajid 
cracking  in  the  flared  radius  of  a 
hydraulic  pipe  in  the  edt  fuselage,  which 
could  result  in  smoke  and  odors  in  the 
passenger  cabin  or  cockpit;  accomplish 
the  following: 

Installation  a  Pipe  Support  and  Clamps 

(a)  For  Model  DC-9-81  (MD-81),  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  and  DC-9-87 
(MD-87)  series  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin 

MD80-29-056,  dated  June  18,  1996: 
Within  18  months  after  the  effective  date  of 
this  AD,  install  a  pipe  support  and  clamps  on 
the  hydraulic  lines  in  the  aft  fuselage  in 
accordance  with  the  service  bulletin. 

Replacement  of  the  Hydraulic  Pipe 
Assembly 

(b)  For  Model  DC-9-81  (MD-81).  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  and  DC-9-87 
(MD-87)  series  airplanes,  and  Model  MD-88 
airplanes,  as  listed  McDonnell  Douglas 
Service  Bulletin  MD80-29-062,  Revision  01, 
dated  August  3, 1999:  Within  18  months  after 
the  effective  date  of  this  AD,  replace  the 
hydraulic  pipe  assembly  in  the  aft  fuselage 
with  a  new  pipe  assembly  having  a  greater 
wall  thickness,  in  accordance  with  the 
service  bulletin.  Except  for  Model  MD-88 
airplanes  that  have  been  modified  in 
accordance  with  McDonnell  Douglas  MD-80 
Service  Bulletin  29-54,  dated  February  2, 
1993,  or  Revision  2,  dated  December  17, 
1993,  the  requirements  of  this  paragraph 
must  be  accomplished  concurrently  with  the 
requirements  of  paragraph  (a)  of  this  AD 

Installation  of  Drain  Tube  Assemblies  and 
Diverter  Assemblies 

(c)  For  Model  DC-9-81  (MD-81),  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  and  DC-9-87 
(MD-87)  series  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
53-286,  dated  September  3,  1999;  and  Model 
MD-9-30  series  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin  MD90- 
53-018,  dated  September  3,  1999:  Within  18 
months  after  the  effective  date  of  this  AD, 
install  drain  tube  assemblies  and  diverter 
assemblies  in  the  area  of  the  APU  inlet,  in 
accordance  with  the  applicable  service 
bulletin. 


Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  hydraulic  pipe 
assembly,  part  number  7936907-603,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
11,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1118  Filed  1-14-00;  8:45  am) 

BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206 
RIN  101O-AC24 

Public  Workshop  on  Proposed  Rule — 
Establishing  Oil  Value  for  Royalty  Due 
on  Indian  Leases 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  Public  Workshop. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  notice  of  a 
public  workshop  concerning  the 
supplementary  proposed  Indian  oil 
value  rule  published  in  the  Federal 
Register  on  January  5,  2000,  (65  FR 
403).  The  proposed  rule  would  amend 
the  royalty  valuation  regulations  for 
crude  oil  produced  from  Indian  leases. 
DATES:  The  public  workshop  will  be 
held  in  Lakewood,  Colorado,  on 
February  8,  2000,  beginning  at  9  a.m. 
and  ending  at  3  p.m..  Mountain  time. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Minerals  Management  Service, 
Royalty  Management  Program,  Denver 


Federal  Center,  Auditorium,  Building 
85,  Kipling  Street  (between  6th  Avenue 
and  Alameda  Pkwy),  Lakewood.  CO 
80215,  telephone  niunber  (303)  231- 
3585. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Christnacht,  Royalty  Valuation 
Division,  Royalty  Management  Program, 
Minerals  Management  Service,  P.O.  Box 
25165,  MS  3151,  Denver,  Colorado, 
80225-0165,  telephone  number  (303) 
275-7252;  or,  Mr.  David  S.  Guzy,  Chief, 
Rules  and  Publications  Staff,  Royalty 
Management  Program,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165,  telephone  number  (303)  231- 
3432,  fax  number  (303)  231-3385,  e- 
mail  David.Guzy@mms.gov. 
SUPPLEMENTARY  INFORMATION:  The 
workshop  will  be  open  to  the  public  m 
order  to  discuss  the  supplementary 
proposed  rule  and  gather  comments.  We 
encourage  members  of  the  public  to 
attend  this  meeting.  Those  wishing  to 
make  formal  presentations  should  sign 
up  upon  arrival.  The  sign-up  sheet  will 
determine  the  order  of  speakers.  For 
building  security  measures,  each  person 
will  be  required  to  sign  in  amd  may  be 
required  to  present  a  pictiu* 
identification  to  gain  entry  to  the 
meeting. 

Dated:  January  11,  2000. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  00-1099  Filed  1-14-00:  8:45  am] 

BILLING  CODE  4310-MR-4> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  181-0199;  FRL-€525-6] 

Disapproval  of  Implementation  Plans; 
Califomia  State  Implementation  Plan 
Revision,  South  Coast  Air  Quality 
Management  District 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
disapprove  Rule  1623  of  the  South  Coast 
Air  Quality  Management  District 
(SCAQMD)  which  has  been  submitted 
as  a  revision  to  the  State 
Implementation  Plan  (SIP).  Rule  1623— 
Credits  for  LawTi  and  Garden  Equipment 
provides  a  mechanism  for  issuing 
mobile  source  emission  reduction 
credits  (MSERCs)  to  entities  who 
voluntarily  either  sell  or  replace  old 
engine-powered  lawn  and  garden 
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equipment  witli  new  low-  or  zero- 
emission  lawn  md  garden  equipment. 
The  EPA  is  pro  josing  disapproval 
because  Rule  II  23  does  not  meet  several 
federal  requirei  lents  including  the 
requirement  th;  t  emission  reductions  be 
real,  quantifiab  e,  enforceable,  and 
surplus.  This  a<  tion  is  being  taken 
under  section  1 10  of  the  Clean  Air  Act. 
as  amended  in    990  (the  Act). 
DATES:  Commei  its  must  be  received  on 
or  before  Febru  \ry  2,  2000. 
ADDRESSES:  Conments  may  be  mailed 
to:  Air  Plannini  Office,  (AIR-2),  Air 
Division.  U.S.  E  nvironmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Frar  cisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  repa  "t  of  the  rule  are 
available  for  pu  )lic  inspection  at  EPA's 
Region  9  office  luring  normal  business 
hours.  Copies  o  the  submitted  rule 
revisions  are  ali  o  available  for 
inspection  at  th  3  following  locations: 
California  Air  F  esources  Board,  2020  L 

Street,  Sacrariento,  CA  95814 
South  Coast  Ail  Quality  Management 

District.  2186  5  E.  Copley  Drive, 

Diamond  Bar  California  91765-4182 
FOR  FURTHER  INFORMATION  CONTACT: 
Roxanne  }ohns(  n.  Air  Planning  Office 
(AIR-2).  Air  Di'  ision,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  ¥  awthorne  Street,  San 
Francisco,  CA  4*105-3901,  (415)  744- 
1225. 

SUPPLEMENTARY 


I.  Applicability 

The  rule 
disapproval  anc 
California  SIP  i 
Qualitv  Management 
(SCAQMD)  Rul  ( 
Clean  Lawn  anc 
This  rule  was  s 
California  Air 
on  August  28, 


INFORMATION: 


proposed  for 
exclusion  from  the 
South  Coast  Air 

District 
1623— Credits  for 
Garden  Equipment. 
1  ibmitted  by  the 
F  esources  Board  to  EPA 


1996. 
n.  Background 

The  Act  broaf  ly  encourages,  and 
under  certain  c:  rcumstances  Title  I  of 
the  Act  mandat  !S.  States  to  develop  and 
facilitate  marke  -based  approaches  for 
achieving  the  ei  ivironmental  goals  of  the 
Act  for  attainm(  nt  and  maintenance  of 
the  National  Ar  ibient  Air  Quality 
Standards  (NAi"  lQS),  and  to  meet 
associated  emis  sion  reduction 
milestones.  EPi* ,  has  developed 
comprehensive  guidance  and  rules  (as 
required  by  the  Act)  for  States  and 
individual  sour  :es  to  follow  in 
designing  and  a  dopting  such  programs 
for  inclusion  in  SIPs.  The  Economic 
Incentive  Progr  im  (EIP)  Rules  (40  CFR 
part  51,  subparl  U)  provide  a  broad 
framework  for  t  le  development  and  use 


of  a  wide  variety  of  incentive  strategies 
for  stationary,  area,  and/or  mobile 
sources.  One  such  approach  is  the 
generation  and  trading  of  emission 
reduction  credits  (ERCs),  which 
historically  have  been  allowed  under 
guidance  provided  in  the  1986  Emission 
Trading  Policy  Statement  (see  51  FR 
43631,  December  4,  1986).  In  certain 
areas  where  emission  control  costs  for 
stationary  sources  may  be  high  relative 
to  mobile  source  control  costs,  creating 
EIPs  which  allow  for  the  trading  of 
emission  reduction  credits  from  mobile 
sources  to  stationary  sources  can  be 
beneficial. 

This  document  addresses  EPA's 
proposed  action  for  SCAQMD  Rule 
1623 — Credits  for  Clean  Lawn  and 
Garden  Equipment.  SCAQMD  adopted 
Rule  1623  on  May  10, 1996. 

Rule  1623  provides  a  mechanism  by 
which  stationary  source  emission  and 
ridesharing  requirements  (Rule  2202 
companies)  can  be  met  through  the  use 
of  volatile  organic  compound  (VOC), 
oxides  of  nitrogen  (NOx),  carbon 
monoxide  (CO),  and  particulate  matter 
(PM)  emission  reductions  generated 
from  mobile  sources.  Any  entity 
interested  in  participating  in  Rule  1623 
could  implement  one  of  three  strategies 
to  generate  credits:  (1)  Before  January  1, 
1999,  permanently  scrap  and  replace 
existing  lawn  and  garden  equipment 
with  equipment  which  meets  the  1995 
California  Emission  Standards  for 
Utility  and  Lawn  and  Garden  Engines; 
(2)  permanently  scrap  and  replace 
existing  gasoline-powered  lawn  and 
garden  equipment  with  new  low-  or 
zero-emission  equipment;  or  (3)  after 
May  10,  1996  and  prior  to  January  1, 
1999,  direct  sale  to  an  end  user  of  new 
low-emission  lawn  and  garden 
equipment,  or  on  or  after  January  1, 
1991,  direct  sale  to  an  end  user  of  new 
zero-emission  equipment. 

Rule  1623  is  a  voluntary  program,  and 
the  exact  emission  reductions  are 
unknown.  EPA  can  only  approve  Rule 
1623  in  the  SIP,  if  the  reductions  are 
surplus  and  are  quantifiable.  Rule  1623 
lacks  documentation  supporting  that  the 
implementation  of  Rule  1623  will  result 
in  an  accelerated  rate  of  equipment 
retirement  beyond  that  which  would 
occur  from  normal  retirement  and 
turnover.  This  is  necessary  to  show  that 
the  claimed  reductions  are  in  fact 
surplus. 

EPA  sent  a  letter  (dated  November  5, 
1999)  to  the  SCAQMD  Executive  Officer 
relaying  some  of  the  significant 
deficiencies  in  their  submitted  Rule. 
Our  letter  to  SCAQMD  also  restated  that 
SCAQMD  may  wish  to  withdraw  Rule 
1623  from  EPA's  consideration  for 
inclusion  in  the  SIP  under  section  110 


of  the  Act  while  we  jointly  develop 
solutions  to  the  issues  EPA  had 
identified.  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  of  the  CAA  and  40  CFR 
part  51  (Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements 
have  formed  the  basis  for  today's  action. 

For  the  purpose  of  assisting  State  and 
local  agencies  in  developing  economic 
incentive  programs,  EPA  prepared 
guidance  applicable  to  these  programs 
in  Subpart  U — Economic  Incentive 
Programs,  found  at  40  CFR  51.490  to 
51.494  (EIP).  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP.  The  EIP 
is  based  on  the  underlying  requirements 
of  the  Act  and  specifies  requirements  for 
these  types  of  programs.  EPA  released  a 
Draft  EIP  Guidance  document  in 
September  1999  for  public  comment. 
The  1994  EIP  rule  still  remains  in  effect 
for  mandatory  >  EIPs.  When  the  Draft 
EIP  Guidance  is  final,  it  will  update  the 
guidance  the  1994  EIP  rule  provides  for 
developing  discretionary  EIPs. 

There  is  currently  no  version  of 
SCAQMD  Rule  1623— Credits  for  Clean 
Lawn  and  Garden  Equipment  in  the  SIP. 
The  submitted  Rule  includes  the 
following  provisions: 

•  Purpose. 

•  Applicability. 

•  Definitions. 

•  Requirements. 

•  Issuance  of  MSERCs. 

•  Rendering  Engines  Inoperable. 

•  MSERC  Calculation. 

•  Use  of  MSERCs. 

•  Recordkeeping  Requirements. 

•  Compliance  Auditing  and 
Enforcement. 

•  Requirements  for  Public  Notice. 

•  Appeal  of  Disapproval  of  MSERC 
Issuance. 

•  Relationship  to  Intercredit  Trading. 
EPA  has  evaluated  the  submitted  rule 

and  has  determined  that  it  is  not 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  EPA 
believes  Rule  1623  allows  much 
Executive  Officer  discretion  (e.g., 
Executive  Officer  may  revise  the  credit 


'  A  mandatory  EIP  is  a  program  that  the  Clean  Air 
Act  requires  a  State  to  adopt.  A  discretionary  EIP 
is  a  program  that  a  State  or  Tribe  elects  to  adopt. 
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life,  approves  conversion  of  MSERCs  to 
RTCs,  audits  files,  etc.).  Additionally, 
Rule  1623  did  not  demonstrate  that  the 
implementation  of  Rule  1623  will  result 
in  an  accelerated  rate  of  equipment 
retirement  beyond  that  which  would 
occur  from  normal  retirement  and 
turnover.  This  is  necessary  to  show  that 
the  claimed  reductions  are  in  fact 
surplus.  Therefore.  SCAQMD  Rule 
1623 — Credits  for  Clean  Lawna  and 
Garden  Equipmeiit  is  being  proposed  for 
disapproval  imder  section  110(k)(3)  of 
the  CAA  as  not  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

EPA's  concerns  with  Rule  1623  which 
lead  to  oiu-  proposed  disapproval  are: 

•  The  lack  of  real,  quantifiable, 
enforceable,  and  surplus  emission 
reductions  generated  under  the  program 
(see  40  CFR  51.493  and  section  I.C.  of 
the  preamble  to  the  EIP— 59  FR  16690- 
16717,  April  7,  1994)  being  used  as 
substitutes  for  more  credible  means  of 
control  at  stationary  sources, 

•  The  lack  of  a  mechanism  to  review 
Rule  1623's  program  effectiveness  (see 
40  CFR  51.493(f)), 

EPA  believes  that  some  of  these 
concerns  individually  are  adequate  to 
propose  disapproval  of  RiUe  1623;  taken 
together,  they  compel  EPA's  action.  For 
a  detailed  discussion  of  oiu  concerns, 
please  see  the  TSD,  October,  1999. 

This  revision  is  not  required  by  the 
Act.  Therefore,  this  proposed 
disapproval  action  does  not  impose 
sanctions  for  failure  to  meet  Act 
requirements. 

The  EPA  is  soliciting  public  comment 
on  the  proposed  action  discussed  in  this 
document  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
Office  hsted  in  the  ADDRESSES  section  of 
this  document. 

As  Rule  1623  is  a  substitute  for 
existing  requirements,  EPA  does  not 
believe  that  oiu-  disapproval  of  the 
program  will  have  any  effect  on  air 
quality  in  the  South  Coast  Air  Basin. 
Regulated  entities  which  may  have  been 
using  Rule  1623  to  comply  with  control 
technology  requirements  have  the 
opportunity  to  apply  control  or 
otherwise  comply  directly  (in  the  case 
of  ridesharing  requirements)  in  lieu  of 
piuchasing  credits  generated  under  Rule 
1623. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 


action  from  Executive  Order  12866, 
Regulatory  Plaiming  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Litergovemmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  goveminents,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates."  ^ 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
net  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 


not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the. 
Federal  govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
commimities."  Today's  rule  does  not 
significandy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiu-isdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natm«  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  acdons  concerning  SlPs  on  such 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 00-7390;  FRL-6524-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Permitting  of  New  and  Modified 
Sources  in  Nonattainment  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
revisions  to  the  Texas  State 
Implementation  Plem  (SIP).  The 
revisions  concern  the  permitting  of  new 
major  sources  and  major  modifications 
in  areas  which  do  not  meet  the  national 
ambient  air  quality  standards  (NAAQS) 
promulgated  by  EPA  (nonattainment 
areas).  The  EPA  proposes  to  approve 
these  revisions  to  satisfy  the  provisions 
of  the  Clean  Air  Act  (Act)  which  relate 
to  the  permitting  of  new  and  modified 
sources  which  are  located  in 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2000. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Jole  C.  Luehrs, 
Chief,  Air  Permits  Section,  at  the  EPA 
Region  6  Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  M.  Spruiell  of  EPA  Region  6  Air 
Permits  Section  at  (214)  665-7212  at  the 
address  above,  or  at 
spruiell.stanley@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
we,  us,  or  our  are  used,  we  mean  EPA. 
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L  General  Overview  of  The  Texas 
Nonattainment  Permitting  Regidations 

We  propose  to  approve  the 
recodification  of  and  revisions  to  the 
Texas  SIP  relating  to  revisions  to  Title 
30,  Texas  Administrative  Code  (TAC) 
Chapter  116,  "Control  of  Air  Pollution 
by  Permits  for  New  Construction  or 
Modification,"  as  indicated  in  Table  1 
below: 


Table  1.— SIP  Regulations  Submitted  by  Texas  to  EPA 


Section  in 


30  TAC  chapter  116 


Title/(Subject) 


116.12  

116.150  .... 

116.151  .... 
116.170  .... 
116.170(1) 


Nonattainment  Review  Definitions. 

New  Major  Source  or  Major  Modification  in  Ozone  Nonattainment  Area. 
New  Major  Source  or  Major  Modification  in  Nonattainment  Area  Other  than  Ozone. 
Applicability  for  Reduction  Credits. 

(Emission  reductions  not  required  by  State  Implementation  Plan  or  other  Federal  require- 
ments). 
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Table  1.— SIP  Regulations  Submitted  by  Texas  to  EPA— Continued 


Section  In  30  TAG  chapter  116 


116.170(3) 


Tltle/(Subject) 


(Offset  provisions  for  emission  increases  from  rocket  engine  or  motor  firing). 


This  proposal  includes  portions  of 
revisions  submitted  by  the  Governor  of 
Texas  to  EPA  on  the  following  dates: 

•  August  31,  1993 

•  November  1,  1995 

•  July  18, 1996 

•  April  13,  1998 

•  March  16,  1999 

We  are  taking  this  rulemaking  action 
under  sections  110,  301  and  part  D  of 


the  Act.  As  explained  in  the  following 
section,  we  are  acting  only  on  those 
parts  of  these  submittals  which  relate  to 
permitting  sources  in  nonattaimnent 
areas. 

A.  \Nhat  Are  We  Proposing  To  Approve 
in  This  Action? 

We  propose  to  approve  regulations 
submitted  by  Texas  that  satisfy 


provisions  of  the  Act  that  pertain  to 
permitting  major  sources  and  major 
modifications  in  areas  in  Texas  that  do 
not  meet  the  ambient  air  quality 
standards  adopted  by  EPA. 

Table  2  below  identifies  the 
regulations  that  we  propose  to  approve: 


Table  2.— Regulations  That  EPA  Proposes  to  Approve 


Recodified  30 

Submittal  dates  of 

TAG  chapter  116 

recodified  section 

116.12 

August  31,  1993  

July  18,  1996 

April  13,  1998 

March  16,  1999 

116.150 

August  31,  1993 

November  1,  1995 

April  13,  1998 

March  16,  1999 

116.151  

August  31,  1993  

April  13,  1998 

116.170 

August  31,  1993  

Title  or  description 


Nonattainment  Review  Definitions 


New  Major  Source  or  Major  Modification  in  Ozone  Nonattainment  Areas 


New  Major  Source  or  Major  Modification  in  Nonattainment  Area  Other  than 
Ozone. 

Applicability  for  Reduction  Gredits  


Former  rule 


101.1. 


116.3(a)(7)  and 
(8). 


116.3(a)(10). 
116.3(c). 


We  propose  to  approve  only  those 
provisions  of  the  individual  SIP 
submittals  which  relate  to  the 
permitting  sources  in  nonattainment 
areas.  We  will  act  on  the  remaining 
provisions  in  a  separate  action. 

B.  Who  Is  Affected  by  This  Action? 

These  State  regulations  apply  to  each 
owner  and/or  operator  who  constructs 
or  modifies  a  stationary  source  in  a 
nonattainment  area  in  Texas  if  the 
stationary  soiu-ce  is  major  for  the  air 


pollutant  for  which  the  area  is 
nonattainment.  A  stationary  source  is 
major  if  it  emits,  or  has  the  potential  to 
emit,  the  nonattaining  pollutant,  or 
preciu"sor  thereto,  in  amounts  greater 
than  the  major  source  threshold  for  the 
nonattaining  pollutant. 

C.  What  Are  the  Major  Source 
Thresholds  for  Nonattainment 
Pollutants? 

The  major  soiurce  threshold  varies, 
depending  on  the  pollutant  and  the 

Table  3.— Major  Sourge  Thresholds 


classification  of  the  nonattainment  area. 
Any  owiier  or  operiator  who  proposes  to 
construct  a  major  stationary  source  must 
obtain  a  permit  which  complies  with 
the  regulations  that  we  are  proposing  to 
approve  herein.  Table  3  below  lists  the  t» 
major  source  threshold  for  each 
pollutant. 


Pollutant:  Classification 

Ozone: 

marginal  

moderate 

serious  

severe  

CO: 

Moderate 

Serious 

PM-10: 

Moderate 

Serious 

SO2  

NOx.: 

Lead 


Major  source  threshold 


100  TPY 
100  TPY 
50  TPY  . 
25  TPY  . 

100  TPY 
50  TPY  . 

100  TPY 
70  TPY  . 
100  TPY 
100  TPY 
100  TPY 


Where  specified  in  the  Act 


Section  302(j) 
Section  302(j) 
Section  182(c) 
Section  182(d) 

Section  302(j) 
Section  187(c)(1) 

Section  302(j) 
Section  189(b)(3) 
Section  302(j) 
Section  302G) 
Section  302(j) 
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Table  3  refers 
areas  designatec 
ozone,  carbon 
particulate  matter 
micrometers 
nonattainment 
defined  in  the 


to  classifications  for 
nonattainment  for 
mjonoxide  (CO),  and 
less  than  10 
[-10).  These 
qlassifications  are 
as  follows: 


(PM 


/iCti 


f(ir  I 
a'e : 


•  Section  ISlJa) 
classifications 
classifications 
serious,  severe 
no  extreme  ozo4e 
and  does  not 
regulations. 


defines  five  area 
ozone.  These  five 
marginal,  moderate, 
md  extreme.  Texas  has 
nonattainment  areas 
address  such  areas  in  its 


Pdlut  int:  Classification 


Ozone: 

Marginal  . 
Moderate 
Serious  ... 
Severe  .... 

CO: 

Moderate 
Serious  ... 

PM-10: 

Moderate 
Serious  ... 

SCh 

NOx  

Lead  


■No  signiflcai 
we  approved  for 


nee 


E.  What  Are  th 
Permitting  New 
Nonattainment 


The  Act  sets 
planning  requirements 


Table 


§  173(a)(1)(A) 

the 
§  173(a)(2).  Apply 
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•  Section  186(a)  defines  two  area 
classifications  for  CO.  These  two 
classifications  are  moderate  and  serious. 

•  Section  188  defines  two  area 
classifications  for  PM-10.  These  two 
classifications  are  moderate  and  serious. 

A  detailed  description  of  the 
individual  area  classifications  for  ozone, 
CO,  and  PM-10  nonattaiiunent  areas  is 
contained  in  EPA's  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
1990  Amendments,  57  FR  13498  (April 
16. 1992). 

D.  What  is  a  Major  Modification? 

A  major  modification  is  any  physical 
change,  or  change  in  the  method  of 


operating  a  major  stationary  soiu-ce 
which  significantly  increases  net 
emissions  of  the  air  pollutant,  or 
precursor,  for  which  the  area  is 
nonattaiiunent  and  which  the  sovu-ce  is 
a  major  source  before  the  modification. 
Any  owner  or  operator  who  proposes 
a  major  modification  must  obtain  a 
permit  that  complies  with  the 
regulations  that  we  are  proposing  to 
approve.  Table  4  below  lists  the 
significance  level  for  each  pollutant 
which  is  used  in  determining  whether  a 
net  emissions  increase  is  a  major 
modification. 


TABLE  4.— Significance  Levels  for  Major  Modifications 


Significance  level 


40  tons  per  year  (TRY) 

40  TRY  

25  TRY  

25  TRY  


100  TRY 
50  TRY  .. 

15  TRY  .. 
15  TRY  . 
40  TRY  . 
40  TRY  . 
0.6  TRY 


Where  specified  in  the  Act  or  Regulations 


40CFR51.165(a)(x) 
40CFR51.165(a)(x) 
Section  182(c)(6)  of  the  Act 
Section  182(c)(6)  of  the  Act 

40CFR51.165(a)(x) 
(•) 

C) 
C) 
40CFR51.165(a)(x) 

40CFR51.165(a)(x) 
40CFR51.165(a)(x) 


_  level  is  specified  in  the  Act  nor  in  the  regulations.  The  significance  levels  specified  in  Table  3  are  the  significance  levels  the 
■  exas  on  September  27,  1995  (60  FR  49781). 


Requirements  for 

and  Modified  Sources  in 

Areas? 


3ut  the  air  quality 
for 


nonattaiiunent  NSR  in  part  D  of  title  I. 
We  have  issued  a  "General  Preamble" 
which  describes  our  preliminary  views 
for  reviewing  SIPs  and  SIP  revisions 
submitted  under  part  D.^  This  includes 
SIP  submittals  with  nonattainment  area 


permitting  requirements  in  section  173 
of  the  Act.  Table  5  below  identifies 
these  requirements  and  how  Texas 
addresses  the  requirements  in  its 
revised  regulations. 


5— Summary  of  Requirements  for  Permitting  Major  Sources  and  Major  Modifications  in 

Nonattainment  Areas 


The  Act  Citation  and  description  of  requirement 


Bkse  emissions  offsets  on  the  same  emissions  baseline  used  in 
demonstraf  on  of  reasonable  further  progress. 

Lowest  Achievable  Emission  Rate  (LAER) 


§  173(a)(3).  DemDnstrate  that  all  other  major  stationary  sources  under  the  same 
ownership  or  c  peration  in  the  State  are  complying  with  the  Act. 

§  173(a)(4).  Stat((  cannot  issue  a  permit  if  the  EPA  Administrator  finds  that  the 
State  is  not  adequately  enforcing  the  provisions  of  the  applicable  implementa- 
tion plan  for  thp  nonattainment  area  in  which  the  source  proposes  to  construct 
or  modify. 

§  173(a)(5); 


Where  addressed  in  recodi- 
fied State  Regulation 


§  116.150(a)(4);  §116.151(3) 
§116.150(a)(1);  §116.151(1) 
§116.1 50(a)(2);  §116.151(2) 


Former  State  regulation  be- 
fore recodification" 


§  116.3(a)(7)(C); 

§116.3(a)(10)(D) 
§  116.3(a)(7)(A); 

§116.3(a)(10)(A) 
§  116.3(a)(7)(B); 
§116.3(a)(10)(B) 
The  EPA  has  made  no  such  determination  for  Texas.  If  ERA 
makes  this  determination  in  the  future,  EPA  will  address 
this  matter  with  Texas  at  that  time. 


n  See  57  FR  13498  (April  16,  1992)  and  57  FR 
18070  (April  28. 


1  )92). 


Federal  Register/ Vol.  65,  No.  11 /Tuesday,  January  18,  2000 /Proposed  Rules 


2563 


Table  5— Summary  of  Requirements  for  Permitting  Major  Sources  and  Major  Modifications  in 

NONATTAINMENT  AREAS— Continued 


The  Act  Citation  and  description  of  requirement 


•  Analyze  alternative  sites,  sizes,  production  processes,  and  environmental 
control  techniques  for  proposed  sources 

•  Demonstrate  that  the  benefits  of  the  proposed  source  significantly  out- 
weigh the  environmental  and  social  costs  associated  with  its  location,  con- 
struction, or  modification 

§  173(b)  Prohibits  use  of  growth  allowance  included  in  a  SIP  prior  to  the  Act 
Amendments  of  1990  in  an  area  which  receives  notice  that  such  p\ir\  is  sub- 
stantially inadequate. 

§  173(c)(1).  A  sources  may  obtain  offsets  in  another  nonattainment  area  under 
the  following  conditions: 

•  The  area  in  which  the  offsetting  reductions  originate  has  an  equal  or  high- 
er nonattainment  classification,  and 

•  The  emissions  from  the  nonattainment  area  where  the  offsetting  reduc- 
tions originate  will  contribute  to  a  National  Ambient  Air  Quality  Standards 
(NAAQS)  violation  in  the  area  in  which  the  source  would  constnjct. 

§  173(c)(1).  A  new  or  modified  major  stationary  source  must  offset  a  proposed 
emissions  increase  with  real  reductions  in  actual  emissions. 

§  173(c)(2).  Must  not  use  emission  reductions  otherwise  required  by  the  Act  

§  173(e).  A  State  may  allow  any  existing  or  modified  source  that  tests  rocket  en- 
gines or  motors  to  use  altemative  or  innovative  means  to  offset  emissions  in- 
creases from  firing  and  related  cleaning.*". 


Where  addressed  in  recodi- 
fied State  Regulation 


Former  Stale  regulation  be- 
fore recodification- 


§116.150(a)(4);  §116.151(4) 


Not  Applicable 


§  116.150(a)(3);  §116.151(3) 


§116.150(a)(3);  §116.151(3); 

§116.12(14)— Definition  of 

"Offset  ratio". 

§116.170(1)  

§116.170(3)  


§  116.3(a)(7)(D); 
§116.3(a)(10)(E) 


Not  Applicable 


§  116.3(a)(7)(C); 
§116.3(a)(10)(D) 


§  116.3(a)(7)(C); 
§116.3(a)(10)(D) 

§  116.3(c)(1) 
§  116.3(c)(3) 


■  ' . 

^All  Sections  cited  in  this  column  are  Sections  that  EPA  approved  on  September  27,  1995  (60  FR  49781) 
"This  type  of  source  may  use  altemative  or  innovative  offsetting  if  it  satisfies  the  following  conditions- 

(a)  the  proposed  modification  is  for  expansion  of  a  facility  already  pennitted  for  such  purposes  as  of  November  15  1990 

(b)  the  source  has  used  all  available  offsets  and  all  reasonable  means  to  obtain  offsets  and  sufficient  offsets  are  not  available 

^(c)  the  source  has  obtained  a  wntten  finding  by  the  appropriate,  sponsoring  Federal  agency  that  the  testing  is  essential  to  national  security; 

(d)  the  source  will  comply  with  an  altemative  measure  designed  to  offset  any  emissions  increases  not  directly  offset  by  the  source 
The  Act  further  provides  an  altemative  to  the  above.  The  permitting  authority  may  require  an  emission  fee  amounting  to  no  more  than  1  5 
times  the  average  cost  of  stationary  control  measures  adopted  in  that  area  during  the  previous  three  years 


II.  Review  of  Texas'  Regulations  for 
Permitting  Major  Sources  and  Major 
Modifications  in  Ozone  Nonattainment 
Areas 

A.  What  Does  the  Current  Texas  SIP 
Require? 

We  approved  the  Texas  SIP  for 
permitting  major  sources  and  major 
modifications  in  ozone  nonattainment 
areas  on  September  27,  1995  (60  FR 
49781).  We  approved  the  regulations 
after  we  determined  that  they  meet  the 


requirements  of  tide  I,  part  D,  subpart  2 
of  the  Act. 

The  current  SIP  addresses  ozone 
nonattainment  area  permitting  in 
section.  116.3(a)(7).  This  section 
includes  the  provisions  described  in 
Table  5  of  this  preamble  and  meets  the 
requirements  of  sections  173  and  182  of 
the  Act. 

Section  182  of  the  Act  provides 
special  provisions  for  ozone 
nonattaiiunent  areas.  This  section 


specifies  individual  major  source 
thresholds  for  marginal,  moderate, 
serious,  severe  and  extreme  ozone 
nonattainment  areas.  See  Table  3  in 
section  I.C  of  this  preamble  for  a  list  of 
the  individual  major  source  thresholds. 

Section  182  also  specifies  the  offset 
ratios  that  are  required  for  marginal, 
moderate,  serious,  severe  and  extreme 
ozone  nonattainment  areas.  Table  6 
below  lists  the  applicable  offset  ratio  for 
each  type  of  ozone  nonattainment  area. 


Table  6.— Offset  Ratios  for  Each  Type  of  Ozone  Nonattainment  Area 


Ozone  nonattainment 
classification 


marginal  . 
moderate 
serious  ... 
severe  .... 
Extreme  . 


Offset  ratio 


1.10  to  1 
1.15  to  1 
1.20  to  1 
1.30  to  1 
1.50  to  1 


Clean  Air  Act  citation  for 
offset  ratio 


Section  182(a)(4). 
Section  182(b)(5). 
Section  182(c)(10). 
Section  182(d)(2). 
Section  182(e)(1). 


The  current  SIP  includes  major  source 
thresholds  and  the  offset  ratios  in  Table 
I  of  Section  116.12.  In  Table  I,  the 
applicable  offset  ratio  of  volatile  organic 
compounds  (VOC)  or  NOx  is  the  same 
as  required  by  the  above  stated  sections 
of  the  Act. 


Finally,  the  current  SIP  includes 
provisions  pertaining  to  the  use  of 
emission  reduction  credits  as  offsets  and 
special  provisions  for  offsetting 
emissions  increases  at  facilities  which 
test  rocket  engines  and  motors  in 
section  116.3(c)(1)  and  (3). 


B.  What  SIP  revisions  did  Texas  submit? 

Texas  recodified  Chapter  116  and 
submitted  the  recodified  regulation  to 
EPA  in  August  31,  1993.  The  recodified 
regulation  also  revised  Texas' 
provisions  for  implementing  section 
182(c)(6)  of  die  Act. 
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;to 


19  96; 
19S8 


the 


(81 


•  modifica  ion 


I  emit 


new 


Subsequent 
Texas  submitted 
requirement  to 
precursor  to  ozo^e 
1995,  July  18, 
On  April  13, 
revision  to 
for  implementin ; 
to  incorporate 
182(c)(7)  and 

Texas  also 
definitions  of 

"major 

"net  emissions 
"potential  to 
and  submitted 
"de  minimis 
"offset  ratio,' 
"project  net," 
"stationary  souite 
We  will  discups 
nonattainment 
outlined  below: 

•  Section  C 
implement  the 
by  EPA  under 

•  Section  D 
regulation  for  i 
182(c)(6).  (7) 

•  Section  E 
revised  nonatt 
definitions. 


the  recodification, 
revisions  to  waive  the 
apdress  NOx  as  a 
on  November  1, 
.;  and  April  13,  1998. 
,  Texas  submitted  a 
further  modify  its  provisions 
section  182(c)(6)  and 
provisions  of  sections 
of  the  Act. 
submitted  revised 


iicrease,"  and 


definitions  for 
thi^shold  test," 


ITA 


I  anl 


C.  Summary  of 
Waivers 


1.  What  Does 
Require? 

Section  182(f 
presumption 
precursor  unles  s 
makes  a  findinj 
grants  a  waiver 
contained  therejin 
182(f)  provides 
applicable  for 
of  VOC  shall  a 
sources  of  NOx 
determined  by 
upon  certain 
the  benefits  or 
control  to  air 
or  ozone  air  qu  il 


(DFW)  2  and  E 
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that  requirements 
major  stationary  sources 
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unless  otherwise 
Administrator,  based 
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2.  Did  We  Approve  NOx  waivers  in 
Texas? 

We  approvec  petitions  submitted  by 
Texas  under  se  :tion  182(f)  to  waive  NOx 
provisions  in  1  exas,  as  follows: 

•  On  Novem  ber  28, 1994,  we 
conditionally  i  pproved  two  petitions 
from  Texas,  ea  :h  dated  June  17, 1994. 
This  action  ex(  mpted  Dallas-Fort  Worth 


nonattainment  areas  from  NOx  control 


foil 


-  Includes  the 

Dallas.  Denton,  an 

^  Includes  El 


Pas  ) 


Paso (ELP) ' ozone 


requirements  of  section  182(f)  of  the 
Act.  See  59  FR  60709. 

•  On  April  19,  1995,  we  approved  a 
petition  from  Texas  dated  August  17, 
1994.  This  action  temporarily  exempted 
the  Houston-Galveston  (HGA) "  and 
Beaumont-Port  Arthur  (BPA)  ^  ozone 
nonattainment  areas  from  the  NOx 
control  requirements  of  section  182(f)  of 
the  Act.  These  temporary  exemptions 
expired  December  31, 1996.  See  60  FR 

19515. 

•  On  May  23,  1997,  we  approved  a 
petition  from  Texas  dated  March  8, 
1996,  to  extend  the  NOx  waiver  in  HGA 
and  BPA  until  December  31 ,  1997.  See    ^ 
62  FR  28344. 

•  On  April  20,  1999,  we  approved  a 
petition  from  Texas  dated  November  13, 
1998,  to  rescind  the  conditional  NOx 
exemption  for  the  DFW  ozone 
nonattainment  area.  Texas  petitioned  for 
rescission  of  the  exemption  after  EPA 
reclassified  DFW  from  a  moderate  ozone 
nonattaiiunent  area  to  a  serious  ozone 
nonattainment  area.  The  modeling  for 
this  serious  ozone  nonattainment  area 
SIP  shows  that  control  of  NOx  sources 
will  help  the  area  to  attain  the  air 
quality  standard  for  ozone.  See  64  FR 
19283. 

3.  What  Is  the  Current  Status  of  Texas 
NOx  Waivers? 

On  December  31, 1997,  the  NOx 
waiver  in  HGA  and  BPA  expired.  On 
February  12,  1998,  we  published  a 
document  in  the  Federal  Register 
concerning  Texas'  decision  not  to 
petition  for  further  extension  of  the  NOx 
exemption  in  the  HGA  and  BPA  areas. 
See  63  FR  7071.  Since  the  extension  of 
the  temporary  exemption  expired  on 
December  31,  1997,  the  State  must 
implement  the  numerous  requirements 
relating  to  NOx  in  the  HGA  and  BPA 
areas.  Accordingly,  any  NSR  permits 
that  Texas  had  not  deemed  to  be 
complete  prior  to  January  1,  1998,  must 
comply  with  the  NOx  NSR 
requirements,  consistent  with  the  policy 
set  forth  in  the  EPA's  NSR 
Supplemental  Guidance  memorandum 
dated  September  3,  1992.  fi-om  John 
Seitz.  Director,  EPA's  Office  of  Air 
Quality  Planning  and  Standards. 

On  February  18,  1998,  we  published 
our  finding  that  the  DFW  nonattainment 
area  has  not  attained  the  1-hour  ozone 
NAAQS  by  the  applicable  attainment 
date  in  the  Act  for  moderate  ozone 
nonattainment  areas,  November  15, 
1996.  We  based  the  finding  on  the 
review  of  monitored  air  quality  data 


owing  Texas  counties:  Collin. 
Tarrant  Counties  in  Texas 
County  in  Texas. 


fi-om  1994  through  1996  for  comphance 
with  the  1-hour  ozone  NAAQS.  As  a 
result  of  this  finding,  the  DFW  ozone 
nonattainment  area  was  reclassified  by 
operation  of  law  as  a  serious  ozone 
nonattainment  area,  effective  March  20, 

1998.  Texas  was  required  to  submit  a 
new  SIP,  no  later  that  March  20, 1999, 
addressing  attainment  of  that  standard 
by  November  15,  1999.  Texas  submitted 
a  revised  plan  on  March  16, 1999,  in 
satisfaction  of  this  requirement. 

In  its  revised  plan,  Texas  again 
recognizes  NOx  as  an  ozone  precursor  in 
the  DFW  nonattainment  area.  Texas  also 
,  forwarded  a  petition  to  us  on  November 
13, 1998,  requesting  that  we  withdraw 
the  waiver  for  NOx  that  we  had 
approved  on  November  28,  1994,  for  the 
DFW  nonattaiiunent  area.  On  April  20, 

1999,  we  approved  this  petition  and 
reinstated  NOx  as  an  ozone  precursor  in 
the  DFW  nonattainment  area. 

4.  Texas  Rule  Changes  To  Accommodate 
Section  182(f)  NOx  Waivers 

Texas  submitted  the  following  SIP 
revisions  to  incorporate  the  section 
182(f)  NOx  waivers  and  subsequent 
reinstatement  for  NOx  as  an  ozone 
precursor: 

•  On  November  1, 1995,  Texas 
submitted  revisions  to  section  116.150 
to  implement  the  NOx  waivers 
approved  for  the  DAL,  ELP,  HGA,  and 
BPA  ozone  nonattainment  areas.  On 
July  18, 1996.  Texas,  submitted 
revisions  to  Table  I  in  section  116.12  « 
to  remove  NOx  as  an  ozone  precursor, 
consistent  with  EPA's  approval  of  the 
NOx  waivers. 

•  On  April  13,  1998,  Texas  submitted 
revisions  to  sections  116.12  (Table  I)and 
116.150(c),  to  reinstate  NOx  as  an  ozone 
precursor  in  the  HGA  and  BPA  areas 
following  the  expiration  of  the 
temporary  waivers  for  those  areas  on 
December  31, 1997. 

•  On  March  16, 1999,  Texas 
submitted  revisions  to  sections  116.12 
(definition  of  "major  modification"  and 
Table  I)  and  116.150(b),  to  reinstate  NOx 
as  an  ozone  preciusor  in  the  DFW  area. 

The  above  described  revisions  to 
section  116.150  are  discussed  in  the 
following  paragraphs. 

a.  What  are  "Texas'  provisions  for 
addressing  NOx  Waivers  in  DFW  and 
ELP?  Texas  addresses  the  NOx  waivers 
for  DFW  and  ELP  in  section  116.150(b) 
submitted  November  1,  1995.  Section 
116.150(b)  is  consistent  with  the  NOx 


*  Includes  the  following  Texas  counties:  Brazoria. 
Chambers,  Fort  Bend,  Galveston,  Harris,  Liberty, 
Montgomery,  and  Waller. 

5  Includes  the  following  Texas  counties:  Hardin. 
Jefferson,  and  Orange  Counties. 


6  Table  I  of  section  116.12  specifies  the  various 
classifications  of  nonattainment  along  with  the 
associated  emission  levels  which  designate  a  major 
modification  for  those  areas.  A  detailed  discussion 
of  the  changes  to  Table  I  is  included  in  section  of 
the  preamble  describing  the  submitted  definition  of 
"major  modification." 
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waiver  approved  by  EPA  on  November 
28,  1994.  Following  the  redesignation  of 
DFW  to  a  serious  ozone  nonattainment 
area,  Texas  revised  section  116.150(b)  to 
revoke  applicability  of  the  NOx  waiver 
in  DFW.  As  revised,  section  116.150(b) 
now  only  identifies  ELP  as  the  only  area 
in  Texas  where  a  section  182(f)  waiver 
continues  to  apply.  Texas  submitted 
these  revisions  to  section  116.150(b)  on 
March  16,  1999. 

b.  What  are  Texas'  provisions  for 
addressing  NOx  Waivers  in  HGA  and 
BPA?  Texas  addresses  the  NOx  waivers 
for  HGA  and  BPA  in  section  116.150(c) 
submitted  November  1, 1995.  This 
Section  temporarily  removes  the 
requirements  relating  to  NOx  emissions 
(as  an  ozone  preciusor)  in  these  areas. 

Section  116.150(c)  exempts  NOx  from 
otherwise  applicable  nonattainment 
area  permitting  requirements ''  (except 
for  NOx  offsets).  The  requirements  for 
obtaining  NOx  offsets  continue  to  apply, 
and  will  be  included  in  the  source's 
permit.  However,  the  requirement  to 
obtain  such  offsets  is  held  in  abeyance 
until  January  1,  1998. 

Section  116.150(c)  further  requires  a 
source  to  docimient  any  proposed 
increase  of  NOx  equal  to  or  greater  than 
40  TPY  and  submit  documentation  of 
netting  calculations  associated  with  the 
proposed  increase,  and  the  soiute  must 
otherwise  comply  with  the  requirements 
of  sections  116.150(a)(l)-(4).  The 
requirements  of  sections  116.150(a)(1)- 
(4)  are  discussed  in  sections  I.C  and  n.D 
of  this  preamble. 

Texas  submitted  further  revisions  to 
section  116.150(c)  on  April  13, 1998. 
This  submittal  reinstates  the  NSR 
requirements  for  NOx  in  HGA  and  BPA. 
effective  January  1,  1998.  The  submittal 
further  provides  that  sources  with  NOx 
offsets  in  the  HGA  and  BPA  areas  held 
in  abeyance  shall  obtain  the  required 
NOx  offsets  no  later  than  January  1 , 
2000. 

The  provisions  of  section  116.150(b) 
and  (c),  submitted  November  1,  1995; 
and  revisions  submitted  April  13,  1998, 
and  March  16,  1999;  are  consistent  with 
the  NOx  waivers  approved  by  EPA  for 
DFW,  ELP,  HGA,  and  BPA  on  November 
28,  1994;  April  19,  1995;  and  May  23, 
1997;  pursuant  to  section  182(f)  of  the 
Act.  The  revisions  submitted  April  13, 
1998,  reinstate  the  NOx  requirements  in 
HGA  and  BPA  consistent  with  the 
December  31, 1997,  expiration  of  the 
NOx  waiver  in  those  areas.  The 


revisions  submitted  March  16,  1999, 
reinstate  the  NOx  requirements  in  DFW. 

D.  Texas' NSR  Provisions  for 
Implementing  Special  Provisions  for 
Ozone  Nonattainment  Area  Permitting 
Under  Sections  182(c)(6),  (7),  and  (8). 

Sections  182(c)(6),  (7),  and  (8)  of  the 
Act  apply  in  serious  and  severe  ozone 
nonattairunent  areas.  «  9  Section 
182(c)(6)  sets  forth  procedures  for 
determining  whether  a  physical  or 
operational  change  at  an  existing  major 
stationary  source  would  be  subject  to 
the  nonattainment  area  permit 
requirements.  Section  182(c)(7)  and  (8) 
establish  special  provisions  for 
permitting  sources  if  the  source 
internally  offsets  its  proposed  increeise 
resulting  from  a  major  modification. 
Following  is  a  discussion  of  how  Texas' 
regulations  meet  the  provisions  of 
sections  182(c)(6)f  (7),  and  (8)  of  the  Act. 

Section  1  below  addresses  the  de 
minimis  rule  in  section  182(c)(6)  of  the 
Act.  Section  2  addresses  the  special 
provisions  in  sections  182(c)(7)  and  (8) 
of  the  Act. 

1 .  The  De  Minimis  Rule  in  Section 
182(c)(6)  of  the  Act 

a.  What  is  the  de  minimis  rule? 
Section  182(c)(6)  of  the  Act  applies  in 
serious  and  severe  ozone  nonattainment 
areas.  It  specifies  an  approach  for 
determining  whether  a  proposed 
modification  is  subject  to  nonattainment 
NSR.  10  It  states  that  increased  emissions 
of  VOC  (and  presumably  NOx)  resulting 
from  any  modification  of  a  major 
stationary  source: 

"...  shall  not  be  considered  de  minimis  for 
purposes  of  determining  the  applicability  of 
the  permit  requirements  established  by  this 
chapter  unless  the  increase  in  net  emissions 
of  such  air  pollutant  from  such  source  does 
not  exceed  25  tons  when  aggregated  with  all 
other  net  increases  in  emissions  from  the 
source  over  any  period  of  5  consecutive 
calendar  years  which  includes  the  calendar 
year  in  which  such  increase  occurred  .  .  ." 


'Section  116.150(c)  exempts  NOx  from  the 
application  of  lowest  achievable  emission  rate, 
statewide  compliance  by  all  sources  under  common 
control  with  the  applicant,  and  alternate  site 
analysis,  which  are  otherwise  required  by  section 
116.150(a)(1),  (2),  and  (4),  respecUvely. 


"Section  181(a)  defines  five  area  classifications 
for  ozone  based  on  ambient  ozone  concentrations 
(ozone  design  values).  These  five  classifications  (in 
ascending  order  of  severity)  are  marginal,  moderate, 
serious,  severe,  and  extreme. 

A  detailed  description  of  the  individual  area 
classifications  for  ozone  nonattainment  areas  is 
contained  in  the  EPA's  General  Preamble  for  the 
Implementation  of  Title  I  of  the  1990  Amendments. 

8  Subsection  182(c)  of  the  Act,  including 
paragraphs  (6).  (7),  and  (8)  therein,  sets  forth  special 
provisions  applicable  in  serious  ozone 
nonattainment  areas.  Subsection  182(d)  of  the  Act 
incorporates  the  provisions  of  subsection  182(c)  as 
applicable  requirements  for  severe  ozone 
nonattainment  areas. 

"■A  thorough  analysis  of  the  de  minimis  rule  in 
section  182(c)(6)  and  EPA's  interpretations  of  this 
section  is  contained  in  the  proposed  NSR  reform 
rulemaking  published  July  23,  1996  (61  FR  38298). 


This  provision  changes  the  process  for 
determining  applicability  at  existing 
major  sources  as  follows: 

•  It  changes  the  significance  level  for 
VOC  emissions  from  40  TPY  to  "greater 
than  25  TPY."  i.e..  25  TPY  or  less  is  de 
minimis. 

•  It  specifies  a  slightly  different 
"contemporaneous"  period,  and 

•  It  departs  from  the  "non- 
aggregation"  policy  "  to  require  netting 
over  the  contemporaneous  period  in  all 
instances  where  there  is  a  net  increase 
in  emissions  from  the  proposed 
modification  standing  alone. 

Neither  the  Act  itself  nor  the  current 
Federal  regulation  defines  what 
constitutes  a  "net  increase"  as  provided 
in  the  de  minimis  rule.  However,  in  the 
proposed  NSR  reform  rulemaking  (see 
footnote  10),  we  proposed  a  procedure 
for  determining  the  net  increase  in 
emissions  imder  section  182(c)(6)  and 
applicability  of  the  de  minimis  rule. 
Under  this  proposal,  a  source 
determines  applicability  of 
nonattainment  new  source  review 
(NNSR)  as  follows: 

(1)  It  determines  the  "increase  in  net 
emissions"  from  the  proposed 
modification.  The  net  emissions  from 
the  proposed  modification  (referred  to 
here  as  the  "project  net")  is  the  sum  of 
all  proposed  creditable  emissions 
increases  and  decreases  proposed  at  the 
source  between:  (A)  the  date  of 
application  for  the  modification  and  (B) 
the  date  the  modification  begins 
emitting.  An  increase  or  decrease  is 
creditable  if  it  meets  the  criteria 
described  in  40  CFR  51.165(a){l)(vi). 

(2)  If  the  project  net  is  an  emissions 
increase,  then  the  source  aggregates  the 
project  net  emissions  increase  with  all 
other  "net  increases  in  emissions  from 
the  source"  over  a  period  of  five 
consecutive  calendar  years  which 
includes  the  year  in  which  the  source 
increase  occurs.  We  refer  to  this 
aggregation  as  the  contemporaneous  net. 
If  the  contemporaneous  net  increase  is 
greater  than  25  TPY,  then  the  proposed 
modification  is  subject  to  NNSR.  (The 


"EPA's  nonaggregation  policy  provides  that  a 
proposed  modification  resulting  in  a  de  minimis 
increase  is  not  major.  This  applies  when  ihe 
proposed  increase  in  emissions  standing  alone 
without  considering  any  decreases  associated  with 
the  proposed  modification  is  less  than  the 
applicable  significance  threshold.  See  Table  4  for  a 
list  of  the  significance  thresholds.  In  such  case,  a 
source  does  not  consider  previous 
contemporaneous  emission  increases  and  decreases 
to  determine  if  its  proposed  project  is  major.  This 
policy  is  discussed  in  detail  in  an  EPA 
memorandum  dated  )une  3.  1983  entitled  "Net 
Emission  Increase  Under  PSD"  from  Sheldon 
Myers.  Director,  Office  of  Air  Quality  Planning  and 
Standards.  Section  182(c)(6)  of  the  Act  is  a 
departure  fix)m  this  interpretation. 
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a  revision  on  April  13,  1998. 
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of  any  increase  in  "project  net.' 


increases  and  decreases  to  determine  its 
contemporaneous  net  emission  increase. 

On  the  basis  of  information  gathered 
in  1995,  we  believe  that  the  submitted 
regulation  meets  the  de  minimis 
requirements  of  section  182(c)(6)  of  the 
Act,  even  with  provisions  that  are  not 
verbatim  to  the  Act.  The  basis  for  this 
conclusion  is  discussed  in  the  following 
sections  of  this  preamble.  Section  2 
addresses  the  five  TPY  netting  trigger 
and  section  3  addresses  the 
contemporaneous  period. 

2.  Texas  Five  TPY  Netting  Trigger 

a.  How  does  a  source  trigger 
contemporaneous  netting  under  Texas' 
regulations?  As  submitted  August  31, 
1993,  section  116.150(a)  requires  the 
de  minimis  threshold  test  (which 
includes  contemporaneous  netting)  for 
all  proposed  VOC  and  NO,  emission 
increases  that  equal  or  exceed  five  TPY 
in  moderate,  serious,  and  severe  ozone 
nonattainment  areas.  On  April  13,  1998, 
Texas  submitted  revisions  to  sections 
116.12  and  116.150  to  include  a  second 
netting  trigger  based  upon  the  "project 
net."  The  April  13,  1998,  submittal  also 
revised  section  116.12  to  add  a  new 
definition  of  "project  net"  (section 
116.12(16)  consistent  with  EPA's  policy 
as  described  in  the  NSR  reform 
proposal.  This  revision  provides  a 
second  netting  trigger.  A  source  may 
trigger  contemporaneous  netting  on  the 
basis  of  any  increase  in  the  "project 
net."  Texas  defines  the  project  net  as  the 
total  increase  in  emissions  resulting 
from  a  proposed  physical  or  operational 
change  at  a  stationary  source  minus  any 
creditable  soiu-ce  wide  decreases 
proposed  at  the  source  between  the  date 
of  application  for  the  modification  and 
the  date  the  resultant  modification 
begins  emitting.  If  the  project  net  is  an 
increase,  then  the  source  aggregates  the 
project  net  with  all  other  creditable 
increases  and  decreases  in  emissions 
from  the  source  over  the 
contemporaneous  period  to  determine 
the  "contemporaneous  net."  As  revised, 
section  116.150  now  provides  that  a 
proposed  project  triggers 
contemporaneous  netting  unless  the 
project  results  in  either:  (1)  less  than 
five  TPY  increase  from  the  proposed 
project  or  (2)  no  increase  in  project  net. 

fa.  Does  the  five  TPY  netting  trigger 
meet  the  Act?  As  adopted  by  Texas,  the 
five  TPY  netting  trigger  is  the  sum  of  all 
increases  which  occur  as  the  result  of 
the  proposed  project  without 
consideration  (unlike  the  Federal 
counterpart)  of  any  decreases.  If  these 
project  increases  equal  or  exceed  five 
TPY,  the  source  must  perform 
contemporaneous  netting,  unless  the 
project  net  is  zero  or  less.  For  reasons 


below,  we  conclude  that  the  Texas  five 
TPY  netting  trigger  meets  the  Act. 

Under  Alabama  Power  Company  v. 
Costle.  636  F.2d  323  (D.C.  Cir.  1979).  the 
court  held  that  we  have  the  authority  to 
recognize  and  exempt  inconsequential 
or  trivial  increases  except  where 
Congress  has  unambiguously  expressed 
an  intention  to  preclude  them.  As 
discussed  in  the  proposed  NSR  reform 
rulemaking,  we  have  determined  that 
the  term  "net  increase"  in  this  context 
is  ambiguous.  We  believe  that  Texas  has 
met  its  burden  of  demonstrating  that  the 
netting  trigger  of  a  five  TPY  increase 
irrespective  of  decreases  would  "yield  a 
gain  on  trivial  or  no  value,"  id.  at  357 
and  is  appropriate  to  exempt  as 
de  minimis.  As  explained  below,  the 
particular  circumstances  of  this  case 
demonstrate  why  this  increase  meets  the 
Act's  de  minimis  rule. 

In  June  1995,  we  reviewed  several 
permits  issued  by  Texas  in  the  Houston/ 
Galveston  area  (a  severe  ozone 
nonattainment  area)  to  assess  Texas'  five 
TPY  netting  trigger  comparing  it  to  the 
project  net  which  triggers  the 
requirement  to  perform 
contemporaneous  netting.  In  this  study, 
we  evaluated  which  projects  triggered 
contemporaneous  netting  under  Texas' 
five  TPY  trigger  to  those  which  triggered 
contemporaneous  netting  based  upon 
the  project  net  increase.  The  study 
revealed  that  all  projects  which 
triggered  contemporaneous  netting 
under  the  project  net  would  have 
triggered  contemporaneous  netting 
under  the  five  TPY  increase. 

The  data  reviewed  in  1995  indicate 
that  the  five  TPY  netting  trigger  meets 
the  Alabama  Power  test  and  thus  the 
statutory  project  net.  Facts  which 
indicate  this  conclusion  are  discussed 
below. 

•  The  data  show  that  it  is  unlikely 
that  a  source  will  be  able  to  indefinitely 
schedule  projects  with  less  than  five 
TPY  increases.  A  project  with  a  five 
TPY  increase  is  an  extremely  small 
project.  It  would  be  impractical  for  a 
source  to  indefinitely  avoid 
nonattainment  NSR  by  constructing  a 
series  of  projects  less  than  five  TPY. 

•  If  a  source  triggers  the  requirement 
to  perform  contemporaneous  netting,  it 
must  include  all  creditable  increases 
and  decreases  in  the  calculation  of  the 
contemporaneous  net  emissions 
increase.  This  includes  any  emission 
increases  less  than  five  TPY  which  did 
not  undergo  nonattainment  NSR. 

.    •  The  increases  are  inherently 
conservative.  This  is  evident  when  one 
examines  the  procedure  for  calculating 
the  creditable  increases  of  a  particular 
change.  This  creditable  increase  is  the 
change: 
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— From  the  old  level  of  actual  emissions 
— To  the  new  potential  to  emit  (PTE)  or 

the  new  allowable  emission  rate, 

whichever  is  lower. 
This  is  knovra  as  the  "actual  to 
potential"  method  for  detennining  the 
creditable  increase.  Typically,  an 
emissions  unit's  actual  emissions  is  less 
than  its  PTE  because  the  unit  does  not 
actually  operate  at  maximum 
production  rate  for  an  entire  year.  Thus 
the  actual  increase  is  less  than  the 
creditable  increase.  The  creditable 
increase  consequently  represents  a 
"worst  case"  scenario  which  the  source 
caimot  exceed  without  violating  its 
permit. 

No  matter  how  insignificant,  the 
structure  of  the  Texas  program 
necessarily  requires  the  State  to  quantify 
and  track  these  increases  for  they 
remain  perpetually  within  the 
contemporaneous  window.  Thus  the 
State  assures  compliance  with  the 
NAAQS.  Further,  these  increases  are 
counted  as  minor  source  growth  under 
section  173(a)(1)(A)  of  the  Act. 

•  Finally,  we  have  approved  a  similar 
five  TPY  netting  trigger  in  Louisiana's 
nonattainmient  SIP.  Louisiana's 
nonattainment  regulations,  apply  in  the 
Baton  Rouge  Area,  a  serious  ozone 
nonattainment  area.  The  de  minimis 
provisions  of  section  182(c)(6)  of  the  Act 
apply  to  this  area.  Louisiana's 
regulations  likewise  trigger 
contemporaneous  netting  whenever  a 
major  source  of  VOC  equals  or  exceeds 
five  TPY.  We  approved  this  regulation 
after  careful  consideration  of  all  aspects 
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of  its  regulations,  including  the  five  TPY 
netting  trigger.  See  62  FR  52948, 
published  October  10,  1997. 

These  facts  form  the  basis  for  the 
conclusion  that  the  five  TPY  netting 
trigger  adopted  by  Texas  is  equivalent  to 
and  satisfies  the  requirement  of  section 
182(t)(6)  of  the  Act  and  therefore  meets 
the  Act. 

3.  Texas  Definition  of 
"Contemporaneous  Period"  imder 
Section  182(c)(6)  of  the  Act 

a.  What  is  the  contemporaneous 
period  in  section  182(c)(6)  of  the  Act? 
Section  182(c)(6)  of  the  Act  provides 
that  a  particular  physical  change  or 
change  in  the  method  of  operation  is  de 
minimis  only  if  the  increase  in  net 
emissions  of  VOC  or  NOx  resulting  from 
such  project  does  not  exceed  25  TPY 
when  aggregated  with  all  other  net 
increases  in  emissions  of  VOC  or  NOx 
from  the  source  over  any  period  of  five 
consecutive  calendar  years  which 
includes  the  calendar  year  in  which 
such  increase  occurred. 

b.  What  is  the  contemporaneous 
period  in  the  current  Texas  SIP?  The 
currenUy  approved  SIP  addresses  the 
applicable  contemporaneous  period  in 
the  definition  of'de  minimis  threshold" 
in  section  101.1  of  the  General  Rules, 
Table  I  of  section  116.12,  and  in  section 
116.3(a)(7)  of  Chapter  116.  The  SIP 
requires  the  following: 

— Section  101.1  defines  the  term  "de 
minimis  threshold"  as  an  emission  level 
determined  by  aggregating  the  proposed 
increase  with  all  other  creditable 
increases  and  decreases  during  the 


previous  five  calendar  years,  including 
the  calendcir  year  of  the  proposed 
change.  The  total  of  this  aggregation  is 
de  minimis  if  it  is  less  than  the 
applicable  major  modification  level  (in 
TTPY)  for  the  specific  nonattainment 
area. 

— Section  116.3(a)(7)  requires 

— a  source  to  apply  the  de  minimis 
threshold  test  to  any  proposed 
increase  of  VOC  or  NOx  in  moderate, 
serious,  and  severe  ozone 
nonattainment  areas. 

— The  de  minimh  test  thresholds  are  the 
same  as  the  major  modification  levels 
stated  in  Table  I,  but  aggregated  over 
the  applicable  five-year  netting 
period. 

— The  source  must  evaluate  past  net  ' 
increases  even  when  the  proposed 
increase  is  below  the  major 
modification  level. 

— Table  I  of  section  116.12  specifies 
the  various  classifications  of 
nonattainment  along  with  the  associated 
emission  levels  which  designate  a  major 
modification  for  those  areas.  Table  I 
specifies  the  de  minimis  thresholds  as 
40  TPY  of  VOC  in  marginal  and 
moderate  ozone  nonattainment  areas 
and  25  TPY  of  VOC  in  serious  and 
severe  ozone  nonattaiiunent  areas.  We 
approved  these  provisions  on 
September  27,  1995. 

c.  What  changes  did  Texas  make  to  its 
contemporaneous  period?  As  submitted 
August  31,  1993,  Texas  defined  the  term 
"contemporaneous  period"  as  described 
in  th6  Table  7  below: 


Table  7.  Description  of  Texas'  Contemporaneous  Periods 


Pollutant 


Contemporaneous  period  begins 


Contemporaneous  period  ends 


If  source  has  PTE  less  than  250  TPY 


Latter  of 

—November  15,  1992,  or 

— Five  years  before  commencement  of  construction 


Date  that  new  or  modified  source 

begins  operation. 
Date  that  neW  or  modified  source 

begins  operation. 


If  source  has  PTE  equal  to  or  greater  than  250  TPY 


VOC 


NOx 


The  earlier  of  

— Five  years  before  commencement  of  construction 

— November  15,  1992 

November  15,  1992 


Date  that  new  or  modified  source 
begins  operation. 

Date  that  new  or  modified  source 
begins  operation. 


On  April  13,  1998,  Texas  submitted  a 
revision  to  definition  of 
"contemporaneous  period."  Texas 
revised  the  definition  to  delete  the  start 
of  the  contemporaneous  period  at  five 
years  prior  to  commencement  of 
construction  for  a  source  with  a  PTE  of 
250  TPY  or  greater.  This  change  is 


administrative  in  that  it  recognizes  that 
as  of  the  date  of  the  adoption  of  the 
revision  (March  18,  1998),  all  permit 
applications  would  be  submitted  after 
November  15,  1997,  and  the  applicable 
contemporaneous  period  would  begin 
on  November  15,  1992.  This  change 
does  not  affect  applications  which  were 


submitted  prior  to  November  15,  1997, 
which  must  consider  all  creditable 
increases  and  decreases  which  occur 
five  years  prior  to  the  commencement  of 
construction. 

d.  Does  Texas'  contemporaneous 
period  meet  the  requirements  of  the 
Act?  The  Texas  definition  of 
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"contemporanec  us  period"  does  not 
track  but  meets  t  le  Act.  To  determine 
whether  Texas"  <  efinition 
"contemporaneous  period"  meets  the 
Act.  we  reviewei  i  several  permit  files  for 
soiuces  permitte  d  with  increases  of 
VOC  in  Harris  C  junty.  Texas  (within 
the  Houston/Galveston  region,  a  severe 
ozone  nonattain  nent  area).  Following  a 
thorough  review  of  the  data,  we  have 
concluded  that '  exas'  definition  of 
"contemporanec  us  period"  requires  the 
same  netting  pei  iod  established  in 
section  182(c)(6  of  the  Act  and  more. 
A  source  with  a  PTE  greater  than  or 
equal  to  250  TP' '  performs 
contemporaneov  is  netting  over  a  period 
which  begins  oc  the  earlier  of  the  date 
five  years  prior  1  o  commencement  of 
construction  or  'November  15, 1992.  The 
contemporaneous  period  ends  when  the 
proposed  increa  se  in  emission  actually 
occurs.  After  November  15. 1997.  the 
beginning  date  c  f  the  contemporaneous 
period  is  "tagged"  at  November  15, 
1992.  for  all  complete  permit 
applications  sul  mitted  after  November 
15.  1997.  Thus,  ifter  November  15, 
1997,  a  proposed  modification  considers 
all  creditable  infcreases  and  decreases 
which  occur  be1  ween  November  15, 
1992,  and  the  date  that  the  proposed 
increase  in  emii  sions  occurs.  This  will 
result  in  a  longe  r  contemporaneous 
period  than  spe  :ified  in  section 
182(c)(6)  of  the  (\ct.  This  means  that 
sources  must  demonstrate  that  the 
contemporaneous  net  is  satisfied  over 
an  even  longer  period  than  that  required 
by  the  Act. 

For  sources  g  -eater  than  250  TPY,  the 
tagged  netting  window  simplifies  the 
netting  processjand  facilitates  a  source's 
ability  to  plan  f  )r  the  future  by 
providing  stabi  ity  in  the  increases  and 
decreases  that  a  re  creditable  for  netting. 
Such  sources  h  ive  numerous  options 
available  for  ex  jansion  by  shutting 
down  older,  in*  fficient.  imits  or  adding 
emission  contrtils  to  the  units. 
Furthermore,  tl  ese  sources  undertake 
numerous  mod  fications  each  year. 
These  numeroi  s  modifications, 
combined  with  a  "moving"  five  year 
contemporaneous  period  would  make 
the  netting  exei  cise  difficult  because 
increases  and  c  ecreases  are  continually 
moving  in  and  out  of  the  netting 
window. 

The  1995  evi  luation  indicated  a  trend 
towards  reduct  ions  in  net  emissions  as 
time  passes.  Tl  le  data  further  indicate 
that  all  physic;  J  and  operational 
chcuiges  which  we  reviewed  would  have 
netted  out  of  rt  view  under  both  Texas' 
tagged  contem  )oraneous  period  and 
under  the  five  /ear  contemporaneous 
period  specific  d  in  section  182(c)(6)  of 
the  Act. 


This  trend  towards  achieving  lower 
net  emissions  indicates  that  the  netting 
mechanism  used  by  Texas  is  achieving 
beneficial  results  inherent  in  reducing 
emissions.  The  reductions  occur  as  a 
result  of  lowering  the  significance 
threshold  from  40  TPY  to  25  TPY  ^^  and 
from  lowering  the  netting  trigger  (which 
triggers  the  requirement  for  a  source  to 
perform  contemporaneous  netting),  from 
40  TPY  to  five  TPY. 

In  addition,  the  tagged 
contemporaneous  period  used  by  Texas 
is  more  conservative  than  the  five  year 
period  in  the  Act.  The  following 
information  illustrates  the  conservative 
nature  of  the  tagged  contemporaneous 
period: 

•  The  tagged  contemporaneous 
period  benefits  the  environment  by 
encouraging  emission  reductions  that 
would  not  otherwise  occur.  Whenever  a 
source  proposes  a  physical  or 
operational  change,  it  must  demonstrate 
that  its  net  emissions  increase  in 
emissions  of  VOC  on  NOx  are  below  the 
applicable  modification  level  in  Table  I 
of  section  116.12.  Otherwise  it  must 
luidergo  nonattainment  review.  A  major 
source  which  imdergoes  several  projects 
whose  contemporaneous  net  emissions 
increase  is  less  than  25  TPY  does  not 
undergo  nonattainment  review.  Over 
time  such  source  must  demonstrate, 
with  each  physical  or  operational 
change,  that  &e  net  emissions  increase 
is  less  than  the  applicable  modification 
level  (Table  I  of  section  116.12)  over  an 
expanding  contemporaneous  period 
which  begins  November  15,  1992.  By 
retaining  increases  in  the  tagged 
contemporaneous  period  (which  would 
otherwise  drop  out  after  five  years)  a 
source  must  continue  to  account  for 
increases  that  did  not  undergo 
nonattainment  review  and  were  not 
offset  through  the  nonattainment  review 
permitting  process.  This  growing  data 
base  of  increases  will  necessarily 
provide  incentive  for  a  source  to  achieve 
additional  reductions  to  net  against 
these  increases.  This  results  in  greater 
environmental  benefits  than  would 
otherwise  occur  in  the  five  year  moving 
contemporaneous  period  required  by 
the  Act. 

•  Decreases  are  more  likely  to  be 
removed  from  the  contemporaneous 


■'  Prior  to  November  15, 1992,  the  applicable 
significance  threshold  for  VOC  was  40  TPY.  See  40 
CFR  51.165(a)(l)(x).  The  requirement  to  perform 
contemporaneous  netting  was  triggered  whenever  a 
particular  physical  of  operational  change  equaled  or 
exceeded  40  TPY.  The  source  would  then  add  the 
proposed  increase  to  all  other  contemporaneous 
increases  and  decreases  to  determine  the  net 
emissions  increase.  If  the  resulting  net  emissions 
increase  was  40  TPY  or  more,  the  proposed  increase 
was  subject  to  permitting  requirements  applicable 
in  ozone  nonattainment  areas. 


period  than  increases.  There  are  many 
ways  that  decreases  may  be  removed 
from  creditability  for  netting.  Examples 
of  decreases  which  will  drop  out  of  the 
contemporaneous  period,  because  they 
are  no  longer  "creditable"  are: 
— A  decrease  that  is  subsequently  used 

as  reasonably  available  control 

technology. 
— decreases  used  to  offset  increases 

which  undergo  NNSR 
— decreases  used  in  the  demonstration 

of  attainment  of  the  national  ambient 

air  quality  standard  or  in  the 

demonstration  of  reasonable  further 

progress.  See  30  TAG  116.12(13)  in 

Texas'  rules  and  40  GFR 

51.165(a)(l)(vi)(G)(3). 

Increases,  however,  may  only  be 
removed  from  consideration  in 
subsequent  netting  if:  (1)  they  undergo 
nonattainment  permitting  and  (2)  are 
offset  at  the  appropriate  ratio  specified 
in  Table  I  of  section  116.12. 

Consistent  with  the  above  discussion, 
we  believe  that  the  tagged 
contemporaneous  period  adopted  by 
Texas  meets  the  requirements  of  the 
Act.  We  request  comments  on  this 
proposal  to  approve  Texas  tagged 
contemporaneous  period  for  major 
sources  with  a  PTE  greater  than  250 
TPYofVOG. 

For  sources  with  a  PTE  less  than  250 
TPY.  Texas  adopted  a  contemporaneous 
period  which  begins  five  years  prior  to 
commencement  of  construction  and 
ends  when  the  proposed  emission 
increase  occurs.  Texas  adopted  a 
"moving"  contemporaneous  period 
rather  than  the  tagged  contemporaneous 
period  because  these  smaller  sources  do 
not  have  as  many  netting  opportunities 
as  the  larger  sources.  The  moving 
window  provides  smaller  sources  with 
greater  flexibility  for  growth.  The 
contemporaneous  period  is  identical  to 
the  contemporaneous  period  specified 
in  40  CFR  52.21(b)(3)(ii)  for  determining 
applicability  imder  the  Federal 
regulations  for  prevention  of  significant 
deterioration  of  air  quality.  This 
contemporaneous  period  more  closely 
approximates  the  contemporaneous 
period  in  section  182(c)(6)  of  the  Act. 
which  requires  contemporaneous 
netting  over  a  period  of  five  consecutive 
calendar  years. 

Our  evaluation  of  data  for  several 
Texas  sources  indicated  that  all  projects 
which  netted  out  of  nonattainment 
review  using  Texas'  definition  of 
"contemporaneous  period,"  would  have 
netted  out  of  review  using  the  netting 

period  in  the  Act.  The  Technical 

Support  Document  for  today's  proposal 

contains  the  data  gathered  by  us  and  our 

evaluation  thereof.  We  conclude  that  the 
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contemporaneous  period  adopted  by 
Texas  meets  the  Act. 

Texas  further  provides  that  for  major 
sources  of  NOx  in  ozone  nonattainment 
areas  in  which  NOx  is  an  ozone 
preciusor,  the  contemporaneous  period 
for  NOx  shall  begin  no  earlier  than 
November  15,  1992.  In  serious  and 
severe  ozone  nonattainment  areas,  the 
contemporaneous  period  is  different 
from  the  netting  period  in  section 
182(c)(6)  of  the  Act.  Prior  to  November 
15, 1997,  Texas'  definition  vkrill  provide 
for  a  shorter  contemporaneous  period 
than  the  five  consecutive  calendeir  years 
specified  in  the  Act.  However,  Texas 
recognized  the  need  to  incorporate  a 
transition  period  because  the  Act  does 
not  require  NOx  to  be  regulated  as  an 
ozone  precursor  until  after  November 
15, 1992. 

We  believe  that  the  conclusions  made 
for  VOC  will  hold  equally  well  for  the 
emissions  of  NOx.  Earlier  discussions 
herein  illustrate  that  since  November 
15,  1992,  a  declining  trend  in  the  net 
increases  of  VOC  emissions  in  ozone 
nonattainment  areas.  Factors  which 
contribute  to  this  trend  are  the  lower 
significance  threshold  of  25  TPY  and 
the  five  TPY  netting  trigger.  We  believe 
that  this  trend  will  hold  true  for  net 
increases  of  NOx  and  well  as  for  VOC. 
After  November  15,  1997,  NOx  increases 
will  be  treated  the  same  as  VOC 


increases.  At  that  time,  the  reasoning  for 
proposing  approval  of  the 
contemporaneous  period  for  VOC  will 
hold  true  for  proposing  to  approve  the 
contemporaneous  period  for  NOx.  For 
sources  with  a  PTE  of  250  TPY  or  more 
of  NOx,  the  tagged  contemporaneous 
period  will  continue  to  apply  after 
November  15,  1997.  As  discussed  earlier 
in  this  preamble,  the  tagged 
contemporaneous  period  will  result  in 
additional  incentives  for  sources  to 
reduce  emissions  of  NOx  than  would 
otherwise  occiu  in  a  moving  five-year 
window.  The  trend  towards  lower 
emissions  in  an  ozone  nonattainment 
area  should  mitigate  any  affects  caused 
by  not  including  increases  and 
decreases  of  NOx  which  occurred  prior 
to  November  15,  1992. 

For  the  reasons  described  above,  we 
consider  the  definition  of 
"contemporaneous  period"  to  be 
consistent  with  the  Act  and  proposes  to 
approve  this  definition  as  submitted. 
We  request  comments  concerning 
Texas'  definition  of  "contemporaneous 
period." 

4.  Special  Modification  Rules  in 
Sections  182(c)  (7)  and  (8)  of  the  Act 

a.  What  does  the  Act  require  in 
sections  182(c)(7)  and  (8)?  These 
sections  establish  special  rules  for  a 
major  stationary  source  located  in  a 


serious  or  severe  ozone  nonattainment 
area.  These  sections  apply  to  a  major 
source  which  undergoes  a  physical  or 
operational  change  that  is  not 
considered  de  minimis  under  section 
182(c)(6).  These  subsections  offer 
sources  options  that  may  be  more 
desirable  than  would  otherwise  apply. 
Specifically,  sections  182(c)(7)  and  (8) 
allow  a  major  source  to  internally  offset 
its  proposed  increase  of  VOC  or  NOx'"* 
at  a  ratio  of  1.3  to  1.  Obtaining  this 
internal  offset  allows  a  source  to: 

•  Avoid  NSR  entirely  if  the  source 
emits,  or  has  the  potential  to  emit,  less 
than  100  tpy  of  the  offset  pollutant 
under  section  182(c)(7),  or 

•  Avoid  application  of  Lowest 
Achievable  Emission  Rate  if  the  source 
emits,  or  has  the  potential  to  emit.  100 
tpy  or  more  of  the  offset  pollutant  under 
section  182(c)(8). 

A  summary  of  the  provisions  of 
sections  182(c)(7)  and  (8)  is  in  Table  8 
located  in  paragraph  b  below.  Table  8 
also  compares  Texas  regulations  with 
the  Act.  15 

b.  What  SIP  revisions  did  Texas  make 
to  address  Sections  182(c)(7)  and  (8)? 
On  April  13,  1998.  Texas  submitted 
revisions  to  Section  116.150  which 
implement  the  special  rules  in  sections 
182(c)(7)  and  (8)  of  the  Act.  Section 
116.150  provides  the  following  as 
shown  in  Table  8  below: 


Table  8.— Description  of  Special  Requirements  for  Permitting  Modifications  in  Serious  and  Severe  Ozone 

Nonattainment  Areas 


Potential  to  emit 


Less  than  100 
TPY  of  VOC  or 
NOx. 


Section  of  Act 


Greater  than  or 
equal  to  1 00 
TPY  of  VOC  or 
NOx. 


§182(0(7) 


§  182(c)(8) 


State  regulation 


§  116.150(a)(3)(A) 


Provision  of  Act 


§  116.150(a)(1) 


§  116.150(a)(3)(B) 


§  116.150(a)(3)(B) 


Project  is  not  a  modification  subject 
to  NNSR  if  source  elects  to  inter- 
nally offset  the  same  pollutant  at 
an  offset  ratio  of  at  least  1 .3  to  1 
the  proposed  increase  of  VOC  or 
NOx. 

Best  available  control  technology 
(BACT)  is  substituted  for  LAER,  if 
a  source  elects  not  to  use  internal 
offsets. 

The  requirements  of  LAER  other- 
wise required  by  section 
173(a)(2)  of  the  Act  do  not  apply, 
if  ttie  source  elects  to  intemally 
offset  the  same  pollutant  at  1 .3  to 
1  such  proposed  increase  of  VOC 
or  NOx' 

A  source  which  elects  to  avoid 
LAER  by  satisfying  the  provisions 
of  section  182(c)(8)  may  use  the 
1.3  to  1  internal  offset  ratio  in  Heu 
of  the  general  offset  ratio. 


Provisions  of  state  rule 


NNSR  IS  not  required  if  the  project 
increases  are  offset  with  intemal 
offsets  the  same  pollutant  at  a 
ratio  of  at  least  1 .3  to  1 . 


If  a  source  elects  to  use  intemal  off- 
sets, if  can  substitute  BACT  for 
LAER,  which  is  more  stringent 
than  required  by  the  Act. 

Source  can  substitute  BACT  for 
LAER,  if  the  project  increases  are 
offsetwith  intemal  offsets  of  the 
same  pollutant  at  a  ratio  of  at 
least  1 .3  to  1 . 


Intemal  offsets  used  as  described 
above  can  also  be  applied  to  sat- 
isfy tfie  offset  requirement. 


'  Applies  to  a  proposed  increase  of  VOC  or  NOx  from  a  any  discrete  operation,  unit,  or  other  pollutant  emitting  activity  at  the  source. 


"  Section  182(f)(1)  of  the  Act  provides  that 
requirements  (which  include  the  requirements  of 
sections  182(c)(6),  (7),  and  (8))  applicable  for  ma)or 
stationary  sources  of  VOC  shall  apply  to  major 
stationary  sources  of  NOx,  unless  otherwise 
determined  by  the  Administrator,  based  upon 


certain  determinations  related  to  the  benefits  or 
contribution  of  NOx  control  to  air  quality,  ozone 
attairmient,  or  ozone  air  quality.  See  section  II.C.I 
of  this  preamble  for  further  discussion  of  the 
requirements  of  section  182(f)(1). 


•*  A  thorough  analysis  of  the  special  rules  in 
section  182(c)(7)  and(8)  and  EPA's  interpretations 
of  this  section  is  contained  in  the  proposed  NSR 
reform  rulemaking. 
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regulation  satisfy 


sections  182(c)^7)  and  (8)  of  the  Act?  We 
have  evaluated 


the  provisions  of 

sections  116.15  3(a)(1)  and  (3)(A)  and  (B) 
which  Texas  ac  opted  to  implement  the 

..^ section  182(c)(7)  and  (8) 

of  the  Act.  We  have  determined  that 
these  provisions  of  the  State's 
regulations  implement  the  special 
provisions  of  the  Act  only  for  project 
increases  whicl  are  offset  internally  at 
an  offset  ratio  cjf  1.3  to  1.  These 
provisions  of  saction  116.150,  described 
in  paragraph  b  pf  this  preamble  above, 
apply  to  any  major  source  which 
internally  offsets  its  proposed  project 
increase  at  a  rajio  of  at  least  1.3  to  1.  The 
project  increasi  includes  any  increase 
resulting  from  iny  discrete  operation, 
unit,  or  other  pbllutant  emitting  activity 
at  the  source  that  is  part  of  the  proposed 
project.  These  provisions  are  consistent 
with  the  Federal  interpretation  of 
section  182(c)(7)  and  (8)  as  discussed  in 
paragraph  a,  above. 

E.  Other  Revisi  yns  Affecting  NSR 
Permitting  in  i^  onattainment  Areas 

Texas  submi  ted  revisions  to  its 
definitions  wh  ch  apply  to  its 
permitting  in  r  onattainment  areas. 
Specifically  Te  xas  submitted  definitions 
for: 
"de  minimis  tl^eshold  test" — new 

definition 
"major  modifi(  ation" — revised 

definition 
"net  emission^  increase" — revised 

definition 
"offset  ratio"- new  definition 
"potential  to  enit" — revised  definition 
"stationary  soiirce" — new  definition 

The  evaluati  on  of  these  definitions  is 
discussed  belcw. 

1.  Definition  of  "de  minimis  threshold 
test" 


A  new 
threshold  test 
replaces  the 
minimis  thres 
definition  of 
defined  the 
as  determined 
proposed  i 
creditable  i 
during  the 
including  the 
proposed  c 
major  modi 
nonattainmen : 
"de  minimis 
with  the  de 


m  To  be  credits  il 
meet  the  criteria  i|i 
increase"  in  secti 
emissions  increase 
this  preamble. 


defiiition  of  "de  minimis 
in  section  116.12 
fotmer  definition  of  "de 
lold."  The  former 
de  minimis  threshold" 
teim  as  an  emissions  level, 
by  aggregating  the 
incn  jase  with  all  other 
nci  eases  and  decreases  ^** 
pre  vious  five  calendar  years, 
calendar  year  of  the 
which  equals  the 
ion  level  for  the  specific 
area.  Texas  now  defines 
t  ireshold  test"  consistent 
m  inimis  rule.  Section 


hai  ige 
ficiti 


e.  an  increase  or  decrease  must 
the  derinition  of  "net  emissions 
n  116.12.  The  definition  of  "net 
is  discussed  in  section  n.E.3  of 


II.D.1-2  of  this  preamble  contains 
further  discussion  of  the  de  minimis 
rule.  To  summarize,  the  definition 
requires  a  source  to  add  the  proposed 
increase  with  all  other  creditable 
emission  increases  and  decreases  during 
the  contemporaneous  period,  and 
compare  the  sum  with  the  major 
modification  column  in  Table  I 
(following  the  definition  of  "major 
modification")  for  the  specific 
nonattainment  area.  A  major  source 
must  imdergo  nonattainment  review  if 
the  sum  exceeds  the  major  modification 
level  in  Table  I. 

The  procedure  described  above  is  the 
same  as  the  procedure  for  determining 
"net  emissions  increase"  in  40  CFR 
51.165(a)(vi).  This  section  of  the  Federal 
rule  provides  that  the  net  emissions 
increase  is  determined  by  adding  the 
increase  in  actual  emissions  from  a 
particular  physical  change  or  change  in 
the  method  of  operation  at  a  stationary 
source  with  all  other  increases  and 
decreases  in  actual  emissions  at  the 
source  that  are  contemporaneous  with 
the  particular  change  and  are  otherwise 
creditable.  See  40  CFR 
51.165{a)(vi)(A)(l)and(2). 

Texas  submitted  the  definition  of  "de 
minimis  threshold  test"  on  August  31, 
1993,  and  minor  revisions  thereto  on 
April  13,  1998,  to  clarify  that  the 
definition  only  applies  to 
contemporaneous  netting  in 
nonattainment  areas.  We  determine  that 
the  definition  of  "de  minimis  threshold 
test"  is  consistent  with  section  182(c)(6) 
of  the  Act. 

2.  Definition  of  "Major  Modification" 

Texas  recodified  its  definition  of 
"major  modification"  from  section  101.1 
of  its  General  Rules  to  section  116.12, 
and  made  several  revisions  thereto.  The 
former  rule  defined  the  term  as  any 
physical  change  or  change  in  the 
method  of  operation  of  a  facility/ 
stationary  source  which  causes  a  net 
increase  in  its  PTE,  by  the  amoimts  in 
Table  I,  of  VOC  or  any  air  contaminant 
for  which  a  national  ambient  air  quality 
standard  has  been  established.  The 
former  definition  was  inconsistent  with 
Texas'  definition  of  "net  emissions 
increase"  in  section  116.12  which 
requires  such  increase  to  be  calculated 
on  an  actual  emissions  basis.  It  was  also 
not  consistent  with  the  Federal 
definitions  of  "major  modification"  and 
"net  emissions  increase"  in  40  CFR 
51.165(a)(l)(ii)  and  (vi),  respectively. 
The  Federal  definition  bases  major 
modifications  upon  a  net  increase  in 
actual  emissions. 

Texas  revised  its  definition  of  "major 
modification"  to  clarify  that  a  major 
modification  is  based  upon  a  net 


emissions  increase  in  actual  emissions, 
in  order  to  be  consistent  with  its 
definition  of  "net  emission  increase" 
and  to  ensure  consistency  with  the 
Federal  definition  of  "major 
modification."  Texas  also  clarified  that 
a  physical  change  or  change  in  the 
method  of  operation  at  a  source  not 
qualifying  as  an  existing  major 
stationary  source  is  subject  to 
nonattainment  permitting  only  if  the 
increase  by  itself  equals  or  exceeds  the 
emissions  specified  in  the  major  source 
column  in  "Table  I. 

The  definition  of  "major 
modification"  also  includes  Table  I, 
which  specifies  the  various 
classifications  of  nonattainment  along 
with  the  associated  emission  levels 
which  designate  a  major  modification 
for  those  areas.  On  September  27, 1995, 
we  approved  Table  I,  as  submitted 
August  31,  1993.  See  60  FR  49781.  On 
July  18, 1996;  April  13, 1998;  and  March 
16, 1999;  Texas  submitted  revisions  to 
Table  I  to  make  it  consistent  with  the 
section  182(f)  NOx  waivers  that  we 
approved.!^  The  July  18, 1996  submittal 
revised  the  Table  as  follows: 

(1)  Changed  the  pollutant  designation 
for  the  line  for  ozone  nonattainment 
areas  £rom  "VOC/NOx"  to  "ozone,"  and 
added  a  new  line  for  NOx,  and  specified 
a  the  major  source  threshold,  major 
modification  significance  level,  and 
offset  ratio  for  NOx  respectively  at  "100 
TPY",  "40  TPY",  and  "1.00  to  1." 

(2)  Clarified  that  the  Table  only 
applies  to  Texas  nonattainment  area 
designations  specified  in  40  CFR  81.344, 

(3)  Clarified  that  the  major 
modification  threshold  applies  only  to 
existing  major  sources  and  applicability 
of  nonattainment  area  NSR  is  evaluated 
after  netting,  unless  that  source  chooses 
to  apply  nonattainment  NSR  directly  to 
the  project, 

(4)  Clarified  that  VOC  and  NOx  are 
precursors  to  ozone  and  are  quantified 
individually.  In  counties  which  have 
approved  exemptions  for  NOx  under 
section  182(f)  of  the  Act,  only  VOC  is 
precursor  to  ozone, 

(5)  Removed  a  reference  to  Victoria 
County  as  county  designated  as 
nonattainment  for  ozone  but  not 
classified  because  of  incomplete  data.'^ 


"See  section  II.C  of  this  preamble  for  further 
discussion  on  the  NOx  waivers  approve  in  Texas 
under  section  182(fl  of  the  Act. 

'»On  November  15,  1990.  the  CAA  Amendments 
of  1990  vifere  enacted  (Pubhc  Law  101-549,  104 
Stat.  2399,  codified  at  42  U.S.C.  7401-7671q).  The 
ozone  nonattainment  designation  for  Victoria 
County  continued  by  operation  of  law  according  to 
section  107(d)(l)(C](i)  of  the  Act.  as  amended  in 
1990.  See  56  FR  56694,  November  6. 1991.  Since 
the  State  had  not  yet  collected  the  required  three 
years  of  ambient  air  quality  data  necessary  to 
petition  for  redesignation  to  attainment,  the 
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(6)  Added  a  provision  that  NOx 
sources  granted  the  temporary 
exemption  and  authorized  under  section 
116.211  of  this  title  (relating  to  Standard 
Exemption  List)  shall  require 
registration  for  increases  in  NOx  over 
the  major  source/major  modification 
level  in  Table  I. 

On  April  13,  1998,  Texas  submitted  a 
revision  to  Table  1  to  remove  the 
provision  requiring  the  registration  of 
NOx  soiuces  granted  the  temporary 
exemption  and  authorized  under  section 
116.211  of  this  title  (relating  to  Standard 
Exemption  List).  This  provision  is  no 
longer  necessary  with  the  expiration  of 
the  temporary  NOx  waivers.  On  March 
16,  1999,  Texas  submitted  further 
revisions  to  Table  I  consistent  with  the 
reinstatement  of  NOx  as  an  ozone 
precursor  in  the  Dallas-Fort  Worth 
ozone  nonattainment  area.  The  changes 
to  Table  I  as  submitted  April  13,  1998, 
and  March  16,  1999,  are  discussed  in 
section  II.C  of  this  preamble. 

We  have  reviewed  these  changes  and 
determine  that  these  changes  to  the 
definition  of  "major  modification"  and 
to  Table  I  are  consistent  with  the  Act. 

3.  Definition  of  "Net  Emissions 
Increase" 

Texas  recodified  the  definition  of  "net 
emissions  increase"  to  section  116.12 
and  formatted  the  definition  consistent 
with  the  definition  in  40  CFR 
51.165(a)(l)(vi).  Texas  continues  to 
define  "net  emissions  increase"  as  the 
sum  of  the  total  increase  in  actual 
emissions  from  a  particular  physical 
change  or  change  in  the  method  of 
operation  at  a  stationary  source,  plus 
any  source  wide  creditable 
contemporaneous  increases  and 
decreases  minus  any  source  wide 
creditable  contemporaneous  decreases. 

In  the  former  definition,  Texas 
specified  that  an  increase  or  decrease 
was  creditable  if  it  occurred  within  a 
reasonable  time  (to  be  specified  by  the 
permitting  authority)  before  the  date 
that  the  increase  from  a  particular 
change  occurs.  In  ozone  nonattainment 
areas,  Texas  specified  a  period  of  five 


consecutive  calendar  years  (including 
the  calendar  year  of  the  proposed 
increase  plus  the  four  preceding 
calendar  years)  in  former  section 
116.3(a)(7)  to  determine  if  a  particular 
increase  in  emissions  of  VOCS  or  NOx 
is  subject  to  nonattainment  review.  The 
provisions  for  permitting  major  soiuces 
and  modifications  in  areas  designated 
nonattainment  for  criteria  pollutants 
other  than  ozone  (former  section 
116.3(a)(10))  did  not  specify  a  specific 
iime  frame  in  which  emissions  increases 
and  decreases  would  be  considered  to 
be  contemporaneous  with  a  particular 
change. 

In  the  revised  definition,  Texas 
specified  that  the  increase  or  decrease 
must  actually  occiu-  within  the 
contemporaneous  period,  which  Texas 
has  defined  separately. ^^  We  consider 
the  submitted  definition  of  "net 
emissions  increase"  to  be  consistent 
with  the  requirements  in  40  CFR 
51.165(l)(vi)  and  with  the  Act. 

4.  Definition  of  "Offset  Ratio" 

Texas  adopted  the  definition  of 
"offset  ratio"  to  satisfy  section 
173(a)(1)(A)  of  the  Act.  The  provisions 
of  this  definition  were  previously 
included  in  sections  116.3(a)(7)(C)  and 
116.3(a)(10)(D).  hi  the  recodified 
regulations,  the  provisions  of  sections 
116.3(a)(7)(C)  and  116.3(a)(10)(D),  were 
incorporated  into  a  new  sections 
116.150(a)(3)  and  116.151(c), 
respectively.  In  the  recodification,  Texas 
removed  specific  language  which 
defined  "offset  ratio"  fi-om  sections 
116.3(a)(7)(C)  and  116.3(a)(10)(D)  and 
referenced  the  offset  ratios  in  Table  I  of 
section  116.12  (part  of  the  definition  of 
"major  modification").  Texas  then 
added  the  new  definition  of  "offset 
ratio"  and  defined  it  as  ratio  of  total 
actual  reductions  of  emissions  to  the 
total  allowable  emissions  increases  of 
such  pollutant  from  the  new  source.  The 
definition  references  the  minimum 
offset  ratios  in  Table  I  under  the 
definition  of  major  modification. 

On  April  13, 1998,  Texas  submitted  a 
revision  to  the  definition  of  "offset 


ratio"  and  added  a  sentence  which 
clarifies  that  creditable  offsets  must  be 
enforceable,  permanent,  quantifiable 
through  a  replicable  methodology,  real, 
and  surplus.  The  revision  further 
specified  that  the  reduction  must  occur 
after  January  1,  1990,  must  be  « 

represented  in  the  1990  and  subsequent 
emissions  inventory,  and  not  relied 
upon  in  issuance  of  any  previous 
nonattainment  permit  or  permit  issued 
under  regulations  for  the  prevention  of 
significant  deterioration.  This  definition 
is  consistent  with  section  173(a)(1)  of 
the  Act. 

5.  Definition  of  "Potential  to  Emit" 

Texas  recodified  the  definition  of 
"potential  to  emit"  from  section  101.1  of 
its  General  Rules  into  section  116.12, 
and  revised  the  term  to  match  the 
definition  as  presently  defined  in  40 
CFR  51.165(a)(l)(iii).  The  definition  as 
revised  does  not  conflict  with  the 
federal  definition  or  with  the  Act. 

6.  Definition  of  "Stationary  Source" 

Texas  adopted  a  new  definition  of 
"stationary  soiu-ce"  consistent  with  the 
term  as  defined  in  40  CFR 
51.165(a)(l)(i).  The  submitted  definition 
does  not  conflict  with  the  Federal 
definition  or  with  the  Act. 

m.  Individual  SIP  Ssubmittals  Acted 
Upon  in  This  Document 

A.  General  Discussion 

The  Governor  of  Texas  submitted 
revisions  to  the  Texas  SIP  to  us  relating 
to  the  permitting  of  new  and  modified 
sources  in  nonattainment  areas.  We  are 
proposing  to  approve  revisions 
submitted  August  31,  1993;  November 
1,  1995;  July  18,  1996;  April  13,  1998; 
and  March  16,  1999.  The  basis  for  our 
proposed  approval  is  discussed  in 
section  II  of  this  preamble. 

B.  Summary  of  Each  Individual  SIP 
Submittal 

Table  9  below  summarizes  each 
individual  SIP  submittal  that  we  art 
proposing  to  approve  in  today's  action. 


Table  9.  Summary  of  Each  Individual  SIP  Submittal 


Date  adopted  by  state 


August  16,  1993 


Date  submitted  to 
EPA 


August  31,  1993 


Description  of  SIP  submittal 


Provisions  of  submittal  relating  to  permitting  under  part  D  of  the  Act.  This  includes: 

—Section  116.12, 

— Section  116.150,  and 

—116.151.  and 

—Section  116.170(1)  and  (3). 


nonattainment  area  was  further  designated  as 
nonclasstfiable  incomplete  data  for  ozone.  On  July 
27, 1994,  Texas's  submitted  a  maintenance  plan  for 
Victoria  County  and  a  request  to  redesignate 


Victoria  County  to  attainment.  On  March  7, 1995, 
we  approved  the  maintenance  plan  and 
redesignated  Victoria  County  from  ozone 
nonattainment  to  attainment.  See  60  FR  12453. 


"Texas  definition  of  "contemporaneous  period" 
is  in  section  116.12(7).  We  discuss  the  definition  of 
"contemporaneous  period"  in  section  n.D.3  of  this 
preamble. 
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Date  adopted  by  '.  tate 


October  26,  1995 


May  15,  1996  ... 
March  18,  1998 


February  24,  199J 


C.  EPA  Action 


For  the  reasots 
determined  tha 
submittals  or 
Chapter  116 
of  Title  I  of  the 
of  this  preambl ; 
proposed  actioi  i 
evaluations  of 
submitted  by 
basis  for  EPA's 
these  sections. 


re  visions ' 


sat  Lsfies ' 


stated  herein,  we  have 
each  of  the  above  SIP 
to  30  TAG 
the  requirements 
Act.  Sections  11  and  III 
and  the  TSD  for  this 
contain  detailed 
4ach  of  the  sections 

State  of  Texas  and  the 
proposal  to  approve  of 


tie 


Executive  1 
"Federalism" 
1999) revokes 
Order  12612, 
Executive 
Intergovemme  ntal 
Executive 
develop  an 
ensure  "me; 
State  and  loca 
development 
have  federali 
that  have 
defined  in  the 
include  regula  t 
"substantial 
on  the  rel 

aid' 


government 

distribution  o 

responsibi 

levels  of  government 


litie  s 
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Table  9.  Summary  of  Each  Individual  SIP  Submittal— Continued 


Date  submitted  to 
EPA 


November  1,  1995 

July  18,  1996 

April  13,  1998  

March  16,  1999  .... 


Description  of  SIP  submittal 


fori  Public  Comments 

comments  on  all 
requested  SIP  revision 
propos  ed  rulemaking  action, 
ved  by  date  indicated 

dered  in  the 
EPA's  final  rule. 


IV.  Request 

We  are  requesting 
aspects  of  the 
and  our 

Comments  recdi 
above  will  be  c  Dnsi 
development  o 

V.  Administrative  Requirements 

A.  Executive  Oirder  12866 

The  Office  o 
(0MB)  has  exe: 
action  from  Executive 
entitled  "Regu 
Review 

B.  Executive  C^der  13132 


Management  and  Budget 
;  npted  this  regulatory 
jcutive  Order  12866. 
atory  Planning  and 


132.  entitled 
64FR43255.  August  10. 
md  replaces  Executive 
Federalism."  and 
Ord#r  12875.  "Enhancing  the 

Partnership." 
Ordfer  13132  requires  EPA  to 
ac<  ountable  process  to 
ani  ngful  and  timely  input  by 
officials  in  the 
regulatory  policies  that 
implications."  "Policies 
federalism  implications"  is 
Executive  Order  to 
ions  that  have 
direct  effects  on  the  States, 
atioQship  between  the  national 
the  States,  or  on  the 
power  and 
among  the  various 

Under  Executive 


(fi 
sin 


Revisions  to  Section  116.150  to  address  nonattainment  pennitting  requirements  for  NOx  (as  an 
ozone  precursor)  in  the  Dallas-Fort  Worth,  El  Paso,  Houston-Galveston,  and  Beaumont-Port 
Arthur  ozone  nonattainment  areas  consistent  with  waivers  approved  by  EPA  pursuant  to  sec- 
tion 182(f)  of  the  Act.  .  ^    ,-oa 

Revisions  to  Table  I  of  Section  116.12  to  conform  to  NOx  waivers  approved  by  EPA  pursuant 
to  section  182(f)  of  the  Act.  .  ..^  .,..   -r 

Revisions  to  Sections  116.12,  Table  I  of  Section  116.12,  and  116.150,  and  116.151.  Texas  re- 
vised the  SIP  to  reinstate  NOx  as  an  ozone  precursor  in  the  Houston-Galveston  and  Beau- 
mont-Port Arthur  ozone  nonattainment  areas. 

Revisions  to  Chapter  116,  which  reinstate  the  requirement  to  review  NOx  as  an  ozone  pre- 
cursor in  the  Dallas-Fort  Worth  ozone  nonattainment  area.  


Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locsJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  State  rule 
implementing  a  Federal  stemdard.  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  approves  a  State  program. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
xmiquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consuUation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
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E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  pa^  D  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  fined  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biu-densome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Lead,  Nitrogen  oxides,  Ozone, 
Particulate  matter,  Sulfur  oxides. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  16, 1999. 
Jerry  Clifford. 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  00-1081  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 
[Docket  OST-99-65781 
RIN  2105-AC49 

Procedures  for  Transportation 
Woricplace  Drug  and  Aicohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  is  scheduling 
three  public  listening  sessions  on  its 
notice  of  proposed  rulemaking  (NPRM) 
to  revise  the  Department's  drug  and 
alcohol  testing  procedures,  published  in 
the  Federal  Register  on  December  9, 
1999  (  64  FR  69076  ).  The  meetings  are 
scheduled  approximately  90  days  after 
the  publication  of  the  NPRM  to  provide 
the  public  time  to  read  and  review  the 
dociunent.  The  intent  of  the  meetings  is 
to  obtain  additional  information  from 
the  public  that  was  not  submitted  in 
formal  comments  to  the  docket. 
DATES  AND  ADDRESSES:  The  public 
meetings  will  be  held  on  March  20  and 
21,  2000,  at  the  Ronald  Reagan  Building 
and  International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW., 
Washijigton,  DC  20004;  on  March  28, 
2000,  at  the  Hilton  Los  Angeles  Airport, 
5711  West  Century  Boulevard,  Los 
Angeles,  CA  90045,  telephone  number 
(310)  410-4000,  fax  (310)  410-6177;  and 
on  March  30,  2000,  at  the  Crowne  Plaza, 
Dallas  Market  Center,  7050  Stemmons 
Freeway,  Dallas,  TX  75247,  telephone 
number  (214)  630-8500,  fax  (214)  630- 
0037.  Meeting  facilities  may 
accommodate  only  a  limited  number  of 
attendees  and  all  participants  and 
commenters  must  pre-register  to  ensure 
entry  into  the  meetings.  Registration 


procedures  are  specified  under 
supplemental  information  below.  Other 
persons  will  be  accommodated  as  space 
and  time  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  meeting  information  and  to 
register  for  one  of  the  meetings,  contact 
the  DOT  contractor,  Marti  Bludworth, 
Transportation  Safety  Institute  (TSI), 
Special  Programs  Division,  DTI-100, 
4400  Will  Rogers  Parkway,  Suite  205, 
Oklahoma  City,  OK  73108-2057, 
telephone  number  (800)  862-4832, 
extension  323,  fax  niunber  (405)  946- 
4268,  or  e-mail 
marti bludworth@tsi.jccbi.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Piupose 

The  purpose  of  the  meetings  is  to 
provide  all  segments  of  the 
transportation  industry  and  the  general 
public  with  an  opportunity  to  make 
statements,  which  have  not  already  been 
made  previously,  to  the  docket.  These 
meetings  would  also  give  DOT  the 
opportunity  to  ask  questions  and  ensure 
that  the  public  comments  are  clearly 
understood  by  the  Department.  It  may 
also  give  the  Department  the 
opportimity  to  clarify  issues  related  to 
comments  that  had  already  been 
submitted  to  the  docket  during  the  early 
days  of  the  formal  comment  period. 
Questions  by  commenters  and  other 
attendees  to  the  DOT  will  be  permitted 
as  time  allows. 

B.  Procedural  Matters 

The  meeting  in  Washington,  DC  will 
be  held  for  a  day  and  a  half  to  provide 
ample  opportunity  for  attendees  to  make 
comments  and  for  DOT  to  have 
additional  time,  if  needed,  to  ask  follow 
up  questions.  This  geographic  location 
will  also  provide  added  opportimity  for 
additional  DOT  stafi^  and  industry 
representatives  from  the  Capital  area  to 
attend  the  meeting.  All  facilities  will  be 
ADA  accessible.  The  Department  will 
provide  sign-language  interpreters,  if 
requested.  Attendees  needing  this 
accommodation  should  notify  TSI  no 
later  than  February  28.  2000.  If  no 
requests  are  received,  this  service  may 
not  be  available. 

Because  these  are  listening  sessions, 
DOT  will  not  offer  space  for  vendors  or 
exhibitors  to  display  their  products. 

All  meetings  will  have  limited,  first- 
come-first-served  capacity  due  to 
physical  constraints  of  the  facilities. 
"First  come"  will  be  based  on  the  date 
that  the  registration  information  is 
received  by  TSI.  Once  the  capacity  of 
the  meeting  room  is  reached,  DOT  will 
not  be  able  to  ensiue  entry  to 
subsequent  applicants.  TSI  will  confirm 


2574 


nsgis 


nsgis 


those  who  are 
those  who  are 
those  for  whom 
Provisions  may 
sites  to  grant 
offset  "no-showjs 
registered  for 


stered  as  attendees, 
stered  to  speak,  and 
space  is  not  available, 
be  made  at  the  meeting 
adlditional  admission  to 

who  previously 
attendance. 


num  )er 


coi  npany, 
repres(  mting 


convenie  nee 


C.  Registration 

All  attendees 
must  pre-registir 
meetings.  For  a 
following 
name,  full  mail 
telephone 
is  not  legible  or 
is  needed);  the 
you  want  to 
you  will  register 
advantage  of 
Angeles  and 
confirm  your 

Commenters 
information  lis 
addition,  indi 
association, 
they  are 

they  will  addre^ 
Laboratory). 

For 
has  been 
registration 
may  be  obtaine  d 
DOT  Fax-On 
(800) 225-378^ 
document 
form  will  be 
of  the  form  wi 
registration  an(  1 
notification  to 

Please  note 
Washington 
make 

lodging  facili 
meeting  is 
building.  Namts 
telephone  nun^b' 
be  obtained 
included  in  thi  ( 
hotels  in  Los 
blocked  out 
group  rates, 
a  first-come 


Procedures 


to  include  commenters, 
with  TSI  for  these 
1  attendees,  the 
information  is  requested:  Full 
ng  address,  and 

(in  case  the  address 
additional  information 
lame  of  the  city  at  which 
attf  nd  the  meeting;  and  if 

at  the  hotel  to  take 
blbcked  rooms  (Los 
Da  lias  only).  TSI  will 
al  tendance  by  mail, 
must  provide  the  same 
I  ed  above  and,  in 
icite  which  agency, 

or  institution 
_  and  which  issue 
s  (e.g..  Collection,  MRO, 


arrangen  ents 
liti}s 
beii  g 


has 


Federal  Register/Vol.  65.  No.  11/Tuesday,  January  18,  2000 / Proposed  Rules 
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must  be  made  by  the  attendees  directly 
with  the  hotel.  Group  rates  will  be 
available  until  March  6,  2000,  at  the  Los 
Angeles  and  Dallas  hotels,  after  which, 
they  may  revert  to  normal  rates. 

D.  Written  Statements 

Individuals,  whether  speaking  in  a 
personal  or  a  representative  capacity  on 
behalf  of  an  organization,  will  be 
limited  to  a  4-minute  statement.  The 
Department  will  try  to  accommodate  all 
individuals  wishing  to  present 
statements  at  these  meetings.  If  the 
available  time  does  not  permit  this, 
individuals  will  be  scheduled  based  on 
the  date  their  registration  is  received  by 
TSI.  However,  the  Department  reserves 
the  right  to  exclude  some  individuals 
from  speaking  to  avoid  duplication  or  if 
it  is  necessary  to  present  a  balance  of 
viewpoints  and  issues. 

Inaividuals  wishing  to  make 
statements  are  requested  to  submit  three 
copies  of  their  comments  to  be  received 
by  TSI  no  later  than  February  28,  2000; 
statements  received  after  that  date  may 
not  be  selected.  These  should  be  typed 
for  clarity,  include  the  commenters 
name,  address,  phone  number,  and 
which  agency  or  group  you  represent. 
These  will  be  placed  into  the  docket 
following  the  meetings  and  will  be 
available  to  the  public  for  review.  The 
Department  will  not  be  recording  the 
statements  read  at  the  meetings. 
However,  the  Department  plans  to 
record  the  two  scheduled  question  and 
answer  sessions  and  any  questions 
asked  by  the  panel  of  the  commenters  or 
the  attendees  and  their  answers. 

E.  Tentative  Agenda 

The  following  is  a  draft  agenda  and 
may  be  modified  based  on  commenters 
input  and  type  of  statements  submitted. 
There  will  be  a  question  and  answer 
session  after  the  morning  session  and 
again  after  the  afternoon  session. 
Questions  should  be  submitted  at  the 
meeting  site  on  3  x  5  cards  at  the  time 
of  registration  for  the  morning  sessions 
and  at  the  registration  desk  following 


lunch,  for  the  afternoon  sessions.  Please 
note  that  the  Washington,  DC  meeting 
will  be  scheduled  for  one  and  a  half 
days,  will  start  at  9  a.m.  both  days,  and 
will  end  at  5  p.m.  on  the  first  day  and 
1  p.m.  on  the  second  day.  Also,  there 
will  be  no  registration  on  the  previous 
evening;  registration  will  begin  at  7:30 
a.m.  on  the  day  of  the  meeting.  The 
Washington,  DC  meeting  agenda  will  be 
simileir  to  the  one  day  agenda,  with 
additional  time  for  statements  and 
question  and  answer  sessions. 

Tentative  Agenda  for  Los  Angeles,  CA 
and  Dallas,  TX  Meetings 

Previous  evening:  Registration  6  p.m.-8 

p.m. 
7-7:45    Registration 
8-8:15     Opening  remarks — 

administrative  announcements 
8:15-9    presentation 
9-9:45    Collection  Issues 
9:45-10:15    Break 
10:15-11:15     Labor/Management/ 

Employee  Issues 
1 1 :1 5-1 2    Alcohol  Testing  Issues 
12-12:30    Questions  and  Answers 
12:30-2     LUNCH 
2-2:45    Medical  Review  Officer  (MRO) 

Issues 
2:45-3:30    Substance  Abuse 

Professional  (SAP)  Issues 
3:30-^     Break 
4-4:45     Service  Agents/Public  Interest 

Exclusion  Issues 
4:45-5:30    Laboratory  Issues 
5:30-6:30    Questions  and  Answers; 

General  Comments  and  Wrap  Up 
These  meetings  are  intended  to  solicit 
additional  information  and  public  views 
on  the  NPRM. 

Issued  this  11th  Day  of  January,  2000,  at 
Washington.  DC. 
Mary  Bernstein, 

Director,  Office  of  Drug  and  Alcohol,  Policy 
and  Compliance,  Department  of 
Tmnsportation. 

lFR"Doc.  00-1004  Filed  1-14-00;  8:45  am] 
BILUNG  CODE  4910-62-U 
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DEPARTMEFfr  OF  AGRICULTURE 

Forest  Service 

Saltwater  Shoreline-based  Outfitter 
Guide  Capacity  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  authorize  outfitter/guide  (O/G) 
activities  within  four  Ranger  Districts  of 
the  Tongass  National  Forest  for  a  period 
of  five  years.  The  analysis  will  consider 
saltwater  shoreline-based  commercial 
recreation  use  on  Admiralty  Island 
National  Monument  and  Juneau, 
Hoonah  and  Sitka  Ranger  Districts.  The 
decision  to  prepare  an  EIS  is  a  result  of 
initial  public  involvement  that  began 
with  a  scoping  letter  in  October  1998. 
During  1998  and  1999  meetings  were 
held  with  six  communities  and  three 
organizations  within  the  affected  area.  A 
letter  summarizing  the  results  of  this 
public  involvement  and  requesting 
additional  comments  will  be  distributed 
January  2000.  The  Record  of  Decision 
will  disclose  how  the  Forest  Service  has 
decided  to  allocate  saltwater  shoreline- 
based  recreation  capacity  for  O/G  and 
noncommercial  recreation  uses.  The 
Assistant  Forest  Supervisor  will  also 
decide  whether  or  not  to  amend  the 
Tongass  Land  and  Resource 
Management  Plan  to  allocate  use  levels 
for  long-term  management  of 
commercial  outfitting  and  guiding. 

The  total  recreation  capacity  of  the 
study  area  has  been  determined  via  an 
analysis  of  available  shoreline  capacity 
based  on  the  Recreation  Opportunity 
Spectrum,  Tongass  Forest  Plan 
standards  and  guidelines  dealing  with 
encounters,  and  physical  conditions 
such  as  anchorages,  shoreline  facilities, 
and  resource  concerns.  Proposed 


allocations  are  based  on  a  percentage  of 
the  total  recreation  carrying  capacity  of 
individual  Use  Areas,  or  subunits 
within  the  Use  Areas.  Use  Areas  are 
geographic  areas  that  correspond  to 
Guide  Use  Areas  defined  by  the  Alaska 
Department  of  Fish  and  Game  for  the 
administration  of  guided  hunting. 
Under  the  Proposed  Action,  allocation 
of  commercial  guided  use  during  the 
summer  season  would  range  from  10  to 
40  percent  of  the  total  recreation 
carrying  capacity  and  would  depend  on 
considerations  such  as  distance  from 
communities,  subsistepce  use  and 
potential  impacts  to  resoiu-ces.  The 
Proposed  Action  would  allocate  up  to 
80  percent  of  this  commercial  capacity 
to  brown  bear  himting  guides  during 
both  spring  and  fall  hunts,  and  the 
remaining  commercial  capacity  to  other 
non-hunting  O/G's.  A  No  Action 
Alternative  and  other  alternatives  which 
respond  to  significant  issues  will  be 
developed,  analyzed  and  compared  in 
the  Draft  EIS. 

DATE:  To  be  most  useful  comments 
concerning  the  scope  of  this  project 
should  be  received  by  the  end  of 
February  2000. 

ADDRESSES:  Please  send  written 
comments  to:  Alaska  Regional  Office, 
Ecosystem  Planning  Attn.:  Julie 
Schaefers,  Shoreline-based  O/G 
Capacity  EIS,  P.O.  Box  21628,  Juneau, 
AK  99802-1628. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Schaefers,  Planning  Team  Leader, 
Alaska  Regional  Office,  P.O.  Box  21628, 
Juneau,  AK  99802-1628,  telephone 
(907)  586-8796  or  Marti  Marshall, 
Recreation  Specialist,  Tongass  National 
Forest,  204  Siginaka  Wav,  Sitka,  AK 
99835,  telephone  (907)  747-4234. 
SUPPLEMENTARY  INFORMATION:  During 
January  and  February  of  2000  the  Forest 
Service  will  be  seeking  information, 
comments,  euid  assistance  from  Federal, 
State  and  local  agencies,  tribal 
organizations,  individuals,  and 
organizations  that  may  be  interested  in, 
or  affected  by  the  proposed  activities. 
Comments  received  as  a  result  of  both 
the  earlier  public  involvement  and  the 
current  scoping  will  be  included  in  this 
analysis.  All  comments  will  be  analyzed 
to  identify  issues  to  be  considered  in  the 
Draft  EIS.  Issues  currently  identified  for 
analysis  in  the  EIS  include  potential 
effects  of  the  allocation  to  economic 
opportunities,  conflicts  between 
commercial  operations,  displacement  of 


resident  users,  impacts  to  wildlife 
habitat,  and  the  effect  on  subsistence 
uses. 

Based  on  the  results  of  scooping, 
alternatives  will  be  developed, 
analyzed,  and  compared  in  the  Draft 
EIS.  The  Draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  September  2000.  Comments  on  the 
DEIS  will  be  considered  and  responded 
to  in  the  Final  EIS,  to  be  completed  by 
January  2001. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an    ' 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  maybe  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Hodel.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages, Inc.  v. 
Harris.  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
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refer  to  the  Com  cil  on  Environmental 
Quality  Regulati  ons  for  implementing 
the  procedural  provisions  of  the 
National  Enviroi  unental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  rec  eived  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  p;  irt  of  the  public  record 
on  this  Propose(  Action  and  wUl  be 
available  for  pullic  inspection  and  may 
be  released  undi  sr  FOIA.  Comments 
submitted  anon;  'mously  will  be 
accepted  and  considered;  however, 
those  who  subniit  anonymous 
comments  will  i  lot  have  standing  to 
appeal  the  subs(  quent  decision  (36  CFR 
Parts  215  or  217). 

Responsible  Official:  Fred  Salinas, 
Assistant  Forest  Supervisor,  Tongass 
National  Forest,  204  Siginaka  Way. 
Sitka,  Alaska  99835-7316,  is  the 
responsible  official.  In  making  the 
decision,  the  res  ponsible  official  will 
consider  the  coioments.  responses, 
disclosure  of  en  vironmental 
consequences,  qnd  applicable  laws, 
regulations,  and  policies.  The 
responsible  offii  :ial  will  state  the 
rationale  for  the  chosen  alternative  and 
the  Record  of  D  scision. 

Dated:  January  I,  2000. 
Fred  S.  Salinas, 
Assistant  Forest  S  upe. 
[FR  DCX:.  00-110  I 
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departmentIof  agriculture 

Forest  Service 

Woodpecker  PM«ct  Area 
Environmental  Impact  Statement 


agency:  Forest 
ACTKM:  Notice 
Environmental 


Service,  USDA.    ' 
jf  intent  to  prepare  an 
Impact  Statement. 


SUMMARY:  The  1  )epartment  of 
Agricultiu-e,  Forest  Service,  will  prepare 
an  Environmen  lal  Impact  Statement 
(EIS)  to  provide  <  timber  for  the  Tongass 
National  Foresi  timber  sale  program,  to 
enhance  recrea  ional  opportunities,  to 
develop  a  road  management  plan  for  the 
project  area,  an  d  to  perform  watershed 
restoration  woi  k.  The  Record  of 
Decision  will  disclose  where,  if  any.  the 
Forest  Service  las  decided  to  provide 
timber  harvest  units,  roads,  associated 
timber  harvest:  ng  faciUties.  dispersed 
recreation  sites ,  and  watershed 
improvements,  The  proposed  action  for 
timber  harvest  is  to  provide  multiple 
timber  sale  op]  lortimities  for  a  total  of 
approximately  13  million  board  feet 
(mmbf)  of  timb  er.  Timber  harvest  will 


be  accomplish 


(d  using  a  variety  of 


silvicultural  prescriptions  to  meet  the 
standards  and  guidelines  of  the  Forest 
Plan.  Recreation  opportunity 
enhancement  includes  dispersed  sites 
for  camping  and  picnicking,  and 
improved  tiunouts  for  parking. 
Watershed  improvements  includes 
cordoning  exposed  roadside  banks  and 
decommissioning  roads  were  drainage 
problems  exist.  A  range  of  alternatives 
responsive  to  significant  issues  will  be 
developed  and  will  include  a  no-action 
alternative.  These  activities  were  first 
identified  diu-ing  the  public 
involvement  and  analysis  for  the  Mitkof 
Landscape  Design.  The  proposed  33,000 
acre  project  area  is  located  on  parts  of 
Value  Comparison  Units  447,  448,  and 
452  on  Mitkof  Island.  Alaska  on  the 
Petersburg  Ranger  District  of  the 
Tongass  National  Forest.  Part  of  this 
project  are  is  within  an  Inventoried 
Roadless  Area  (Crystal  #224  as 
identified  by  the  Tongass  Land  and 
Resource  Management  Plan). 
DATES:  Conunents  concerning  the  scope 
of  this  project  should  be  received  by 
February  7.  2000. 
ADDRESSES:  Please  send  vmtten 
comments  to  the  Petersburg  Ranger 
District.  Tongass  National  Forest.  Attn: 
Woodpecker  Project  Area  EIS.  PO  Box 
1328.  Petersburg.  AK  99833.  The  FAX 
number  is  (907)  772-5995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  Patricia  Grantham. 
District  Ranger.  Petersbxu^  Ranger 
District.  Tongass  National  Forest,  PO 
Box  1328.  Petersburg.  AK  9983; 
telephone  (907)  772-3871  or  Cynthia 
Sever.  Interdisciplinary  Team  Leader. 
Petersburg  Ranger  District,  PO  Box 
1328,  Petersburg,  AK  9983;  telephone 
(907)  772-3871. 

SUPPLEMENTARY  INFORMATION:  Public 
participation  has  been  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  several 
points  diuing  the  analysis.  The 
proposed  activities  were  first  identified 
during  the  Mitkof  Landscape  Design  in 
1995.  which  incorporated  aspects  of 
collaborative  stewardship.  During  the 
last  year,  the  Forest  Service  has  been 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  Federally-recognized  Indian 
tribes,  and  individuals  and 
organizations  that  may  be  interested  in, 
or  affected  by,  the  proposed  activities. 
Written  scoping  comments  have  been 
solicited  through  an  informal  scoping 
package  that  was  sent  to  the  project 
mailing  list  and  available  at  open 
houses  in  Petersburg,  AK,  and  Kake, 
AK.  The  scoping  process  will  include: 
(1)  Identification  of  potential  issues;  (2) 


identification  of  issues  to  be  analyzed  in 
depth;  and,  (3)  elimination  of 
insignificant  issues  or  those  which  have 
been  covered  by  a  previous 
environmental  review.  For  the  Forest 
Service  to  best  use  the  scoping  input, 
comments  should  be  received  by 
February  7,  2000. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement.  The  Draft  Environmental 
Impact  Statement  is  projected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  in  March  2000. 
Subsistence  hearings,  as  provided  for  in 
Title  Vin.  Section  810  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  will  be  provided,  if 
necessary,  during  the  comment  period 
on  the  Draft  Environmental  Impact 
Statement.  The  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  are  anticipated  to  be  published 
in  July  2000. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  coiut  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Environmental 
Impact  Statements  must  structure  their 
participation  in  the  enviromnental 
review  of  the  proposed  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553,  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
may  be  waived  or  dismissed  by  the 
coiuls.  City  of  Angoon  v.  Hodel,  803 
F.2nd  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  thaForest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  Final  Environmental  Impact 
Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  Draft  Environmental 


Federal  Register / Vol.  65,  No.  11 /Tuesday,  January  18,  2000 /Notices 


2577 


Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  Environmental 
Impact  Statement.  Comments  may  also 
address  the  adequacy  of  the  Draft 
Environmental  Impact  Statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  imder 
36  CFR  Part  215  or  2^7.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  hpw  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA,  confidentiality 
may  be  granted  in  only  very  limited 
circimistances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits  required  for  implementation 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers 

— Approval  of  discharge  of  dredged  or 
fill  material  into  the  waters  of  the 
United  States  under  Section  404  of 
the  Clean  Water  Act;  and 

— Approval  of  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  under  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899. 

2.  Environmental  Protection  Agency 

— National  Pollutant  Discharge 

Elimination  System  (402)  Permit;  and 

— Review  Spill  Prevention  Control  and 
Countermeasure  Plan. 

3.  State  of  Alaska,  Department  of 
Natural  Resources 

— Tideland  Permit  and  Lease  or 
Easement. 


4.  State  of  Alaska,  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit;  and 
— Certification  of  Coraplieuicepwith 

Alaska  Water  Quality  Standards  (401 

Certification). 

RESPONSIBLE  OFFICIAL:  Carol 
Jorgensen,  Assistant  Forest  Supervisor, 
Tongass  National  Forest,  P.O.  Box  309, 
Alaska  99833,  is  the  responsible  official. 
The  responsible  official  will  consider 
the  comments,  response,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 

Dated:  December  29, 1999. 
Carol  J.  Jorgensen, 

Assistant  Forest  Supervisor. 

[FR  Doc.  00-1109  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  February  2  and  3,  2000,  at 
the  Six  Rivers  National  Forest 
Supervisor's  Office  in  Eureka, 
California.  The  meeting  will  be  held 
fi'om  8:30  a.m.  to  5:00  p.m.  both  days. 
The  Forest  Supervisor's  Office  is  located 
at  1330  Bayshore  Way  in  Eureka. 
Agenda  items  to  be  covered  include:  (1) 
Survey  and  Manage  Draft  Supplemental 
Environmental  Impact  Statement 
Presentation  and  Work  on  the  Ground 
Subcommittee  Recommendations;  (2) 
Regional  Ecosystem  Office  (REO) 
update;  (3)  Aquatic  Conservation 
Subcommittee  recommendations;  (4) 
Megan  Fire  update;  (5)  Presentation  on 
EPA's  Draft  Clean  Water  Action  Plan;  (6) 
Presentation  on  Natural  Resources 
Conservation  Service  Erosion  Control 
Plans;  (7)  Northern  spotted  owl  baseline 
study  final  results  and 
recommendations;  and  (8)  Open  public 
comment.  All  California  Coast 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct.questions  regarding  this  meeting 
to  Daniel  Chisholm,  Forest  Supervisor, 
or  Phebe  Brown,  Province  Coordinator, 
USDA,  Mendocino  National  Forest,  825 


N.  Humboldt  Avenue,  Willows,  CA 
95988,  (530)  934-3316. 

Dated:  Januan,'  10.  2000. 
Daniel  K.  Chisholm, 
Forest  Supervisor. 
[FR  Doc.  00-996  Filed  1-14-00;  8:45  am] 

BU.UNG  CODE  341&-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Buffalo  Rapids  Watershed,  Montana 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
action:  Notice  of  Finding  Of  No 
Significant  Impact. 

summary:  Pursuant  to  Section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFS  Part  1500);  and  the  Natural 
■  Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natiu^ 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Buffalo 
Rapids  Watershed,  Custer,  Dawson,  and 
Prairie  Counties,  Montana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Gammon,  State  Conservationist, 
Natiu'al  Resources  Conservation  Service, 
10  East  Babcock,  Room  443,  Bozeman, 
Montana,  59715,  telephone  (406)  587- 
6813. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Shirley  Gammon,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
agricultural  water  management  and 
watershed  protection.  The  planned 
works  of  improvement  include  19,000 
acres  of  irrigation  water  management, 
nutrient  management  and  conservation 
crop  rotation;  2,100  acres  of  pest 
management;  500  acres  of  prescribed 
grazing;  65  miles  of  gated  pipe;  30  miles 
of  on-farm  pipelines;  1,900  acres  of 
center  pivots;  1,900  acres  of  land 
leveling;  73  mijes  of  lateral  pipelines; 
improvements  to  12  feedlots;  and  8,000 
acres  of  polyacrylamide  application. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
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(  ncy  and  to  various 
ind  local  agencies  and 
ies.  A  limited  number  of 
itONSI  are  available  to  fill 
at  the  above 
data  developed  during 
environme  ntal  evaluation  are  on  file 
reviewed  by  contacting 


Protection  Ag 
federal,  state, 
interested  par 
copies  of  the 
single  copy  requests 
address.  Basic 
the 

and  may  be 
David  Heilig 

No  adminis  rative 
implementati(  n 
taken  until  30 
publication  in 


(This  activity  is 
Federal  Domest 
10. 

Prevention — an 
of  Executive 
entrgovernment  d 
local  officials. 

Dated;  Januaii-  3,  2000 
Shirley  Gamma  a, 
State  Conservat 
IFR  Doc.  00-10 

WLUNO  CODE  341*-16-M 
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action  on 
of  the  proposal  will  be 
days  after  the  date  of  this 
the  Federal  Register. 


listed  in  the  Catalog  of 
c  Assistance  under  No. 
904 — Watershed  Protection  and  Flood 

is  subject  to  the  provisions 
Orjer  12372,  which  requires 

consultation  with  state  and 


onist. 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Api^roved  Information 
Collection 


AGENCY:  Rura 

action: 

requested. 


Housing  Service,  USDA. 
Propo  3ed  collection;  comments 


SUMMARY:  In 

Paperwork  Re  d 
notice  annoui  ces 
Service's  (RH^) 
extension  for 
information  c 
regulation  for 
Policies. 


Accordance  with  the 
uction  Act  of  1995,  this 

the  Riu-al  Housing 
intention  to  request  an 
currently  approved 
llection  in  support  of  the 
Account  Servicing 


Commfents  on  this  notice  must  be 
March  20,  2000,  to  be 

ideration. 


DATES: 

received  by 
assured  of  coils 


FOR  FURTHER 

Janet  Stouder 

Multi-Family 

Management 

Service,  USDA 

Independence 

DC  20250-07P2 

9728. 


SUPPLEMENTAI  »Y 

Account  Serv  i 

OMB  Numl^er 

Expiration 
29,  2000. 

Type  ofReiuest 
currently  app  roved 
collection. 

Abstract 
provides  sup 


I  'JFORMATION  CONTACT: 
Senior  Loan  Officer, 
Housing  Portfolio 
ivision.  Rural  Housing 
,  STOP  0782,  1400 
Ave.  SW,  Washington, 
;  Telephone  (202)  720- 


Title: 


INFORMATION; 

cing  Policies. 

0575-0075. 
Date  of  Approval:  February 

Extension  of  a 
information 


Tie 


Rural  Housing  Service 
rvised  credit  in  the  form 


of  Single  Family  Housing,  Multi-Family 
Housing,  and  Community  Facility  loans 
and  grants.  7  CFR  part  1951,  subpart  A 
sets  forth  the  policies  and  procediu'es, 
including  the  collection  and  use  of 
information,  regarding  the  application 
of  payments  on  loans  made  under  the 
programs  administered  by  the  agencies 
and  the  return  of  paid-in-full  and 
satisfied  promissory  notes. 

The  programs  are  administered  under 
the  provisions  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CON ACT), 
as  amended.  Section  339(a)  of  the 
CONACT  authorizes  the  Secretary  of 
Agriculture  to  make  the  rules  and 
regulations  necessary  to  carry  out  the 
programs  authorized  within  the  Act. 

Information  collection  is  submitted  by 
Agency  borrowers  to  the  local  Agency 
office  servicing  the  county  in  which 
their  operation  is  located  and  is  used  by 
agency  servicing  officials. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Individuals  or 
households  and  businesses  and  other 
for-profit. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  28  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  Cd) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development, 
STOP  0742,  1400  Independence  Ave. 
SW,  Washington,  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  10,  2000. 
Eileen  M.  Fitzgerald, 

Acting  Administrator  Rural  Housing  Service. 
(FR  Doc.  00-1048  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  3410-XV-U 

DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Census  2000  Evaluation  of  Non- 
English  Speaking  Respondents 

ACTION:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  20,  2000. 
ADDRESSES:  Direct  all  written 
comments  to  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
Department  of  Corrunerce,  Room  5027, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Erin  Whitworth,  U.S. 
Census  Bureau,  SFC-2,  Rm.  2228, 
Washington,  DC,  20233-0001,  301-457- 
8024, 
Erin.M.Whitworth@ccmail.census.gov. 

SUPPLEMENTARY  INFORMATION: 

Abstract 

The  Census  Bureau  must  provide 
everyone  living  or  staying  in  the  United 
States  on  Census  Day  the  opportunity  to 
be  counted  in  Census  2000.  Many 
programs  for  non-English  speaking 
respondents  have  been  developed  to 
assist  in  questionnaire  response.  These 
programs  include  questionnaires  and  Be 
Counted  forms  in  Spanish,  Korean, 
Chinese,  Tagalog,  and  Vietnamese; 
Questionnaire  Assistance  Centers 
(QACs),  which  provide  Language 
Assistance  Guides  (LAGs)  in  49 
additional  languages;  bilingual 
envunerators  during  follow-up 
operations,  and  Telephone 
Questionnaire  Assistance  (TQA)  in 
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Spanish,  Korean,  Chinese,  Tagalog,  and 
Vietnamese.  The  Census  Bureau 
anticipates  that  many  of  the  non-English 
speaking  respondents  will  use  these 
programs.  However,  others  may  not  use 
these  programs  for  a  variety  of  different 
reasons  [i.e.,  lack  of  awareness,  fear, 
apathy,  etc.). 

The  U.S.  Census  Bureau  would  like  to 
better  understand  how  non-English 
speaking  respondents  cope  with  the 
Census.  To  do  this  the  Census  Bureau  is 
proposing  to  conduct  a  follow-up 
interview  of  long-form  respondents  that 
indicate  they  speak  a  language  other 
than  English  at  home.  The  types  of 
information  collected  during  the 
interview  will  address  their  awareness 
of  the  QACs,  Be  Counted  forms,  and 
LAGs;  their  ability  to  have  completed 
the  questioimaire  on  their  own  (i.e.  did 
the  non-English  speaking  respondent 
obtain  help  from  a  neighbor  or  someone 
else  that  speaks  English?);  and  the 
language  of  the  interview  in 
Noru-esponse  Follow-up  (NRFU). 

n.  Method  of  Collection 

The  reinterview  will  be  conducted  by 
telephone  with  specially  trained 
bilingual  interviewers.  A  telephone 
reinterview  of  approximately  5,000 
cases  will  be  conducted  to  result  in 
approximately  1 ,000  completed  cases 
for  each  of  three  languages.  The 
reinterview  will  be  done  in  Spanish, 
one  language  to  be  selected  from  the 
remaining  four  in  which  there  are  non- 
English  questioimaires  (Korean, 
Chinese,  Tagalog,  and  Vietpamese),  and 
one  other  language  to  be  selected  from 
those  that  have  no  non-English 
questionnaires.  We  plan  to  select  the 
language  groups  for  which  the  census 
process  is  expected  to  be  most  difficult 
based  on  linguistic  isolation  and  other 
potential  barriers  to  emuneration.  The 
prevalence  of  the  non-English  language 
will  edso  be  a  decision  factor.  The 
sample  will  be  post-stratified  based  on 
the  mode  of  response  {i.e.,  English  form, 
non-English  form,  or  enumerator  form). 
We  will  conduct  this  operation  in  two 
waves  with  the  first  wave  composed  of 
those  respondents  returning  a  form 
through  the  mail,  and  the  second  wave 
composed  of  those  respondents 
enumerated  in  NRFU.  In  the 
reinterview,  we  will  attempt  to 
determine:  (1)  If  the  respondents  were 
aware  of  the  QACs,  LAGs,  and  Be 
Counted  Forms,  (2)  Why  the 
respondents  did  or  did  not  use  those 
services,  and  (3)  For  those  responding  in 
English  yet  indicating  they  do  not  speak 
English  well,  it  is  desired  to  know  from 
whom  they  obtained  assistance.  The 
interviews  will  be  performed  May-July 
2000,  after  the  availability  of  the 


appropriate  data  files  from  which  the 
sample  will  be  obtained. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  Not  available. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
5000. 

Estimated  Time  per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,667  hours. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  the  respondent  other  than  the 
time  to  provide  the  requested 
information. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  141  and  193. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondent;  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  12.  2000. 
Madeleine  Clayton, 

Management  Analyst, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  00-1061  Filed  1-14-00;  8:^5  am] 
BtLUNQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Information  Systems  Technicai 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  information  Systems  Technical 
Advisory  Committee  (ISTAC)  will  meet 
on  February  3  &  4,  2000,  9  a.m.,  at  the 
SPA  WAR  Systems  Center,  Rosecrans 
Street  (Point  Loma  area),  San  Diego, 
California.  Committee  members  and 
visitors  are  asked  to  cheek  in  at  Visitor 


Reception  before  the  meeting.  Both  the 
public  session  and  the  closed  session 
will  be  held  in  Building  111,  Room  266. 
The  Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  information  systems 
equipment  and  technolog}'. 

February  3 

Public  Session 

1.  Comments  or  presentations  by  the 
public. 

2.  An  industry  proposal  on  changes  to 
Category  5 — ^telecommunications. 

3.  Overview  of  encryption  regulations: 
an  industry  perspective. 

4.  Industry  presentation  on  low-power 
microprocessors . 

5.  An  industry  proposal  on  changes  to 
semiconductor  manufacturing 
equipment  controls. 

6.  Discussion  on  alternatives  to 
Composite  Theoretical  Performance 
(CTP)  for  measuring  computer 
performance. 

Fetevary  3  &  4 

Closed  Session 

7.  Discussion  of  matters  properly 
classified  imder  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  pubhc  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  public 
presentation  materials  or  commmts  be 
forwarded  before  the  meeting  to  the 
address  listed  below: 

Ms.  Lee  Ann  Carpenter,  Advisory 
Committees  MS:  3876.  U.S.  Department  of 
Conmierce,  15th  St.  &  Pennsylvania  Ave., 
N.W.,  Washington,  D.C.  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  September  10, 
1999,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  these 
Committees  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  hi  5  U.S.C.  552(c)(1) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  foimd  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
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Advisory  Cominittee  Act.  The  remidning 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  these  Committees  is 
available  for  public  inspection  and 
copying  in  the'Central  Reference  and 
Records  Inspe<ttion  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  d.C.  For  further 
information  on  copies  of  the  minutes 
call  Lee  Ann  ciarpenter,  202-482-2583. 

Dated:  January  11,  2000. 
Lm  Ann  Carpenter, 
Committee  Liais  )/j  Officer. 
FR  Doc.  00-1091  Filed  1-14-00;  8:45ani) 
BILLMQ  COOe  3910  <»-M 


DEPARTMENT  OF  COMMERCE 
International  Trad*  Administration 

[A-401-806] 

Stainless  Ste^l  Wire  Rod  From 
Sweden:  Rescission  of  First 
Antidumping  Duty  Administrative 
Review 

agency:  Impoit  Administration, 

International  Trade  Administration, 

Department  ofj Commerce. 

action:  Notice  of  Rescission  of  the  First 

Antidimiping  Duty  Administrative 

Review. 


SUMMARY:  On  !  ^lovember  4,  1999,  in 
response  to  a  September  30,  1999, 
request  made  1  )y  Fagersta  Stainless  AB, 
a  producer/exporter  of  stainless  steel 
wire  rod  fromSweden,  the  Department 
of  Commerce  published  the  initiation  of 
an  administrative  review  of  the 
antidiunping  duty  order  on  stainless 
steel  wire  rod  from  Sweden,  covering 
the  period  Match  5,  1998  through 
August  31, 1989.  This  review  has  now 
been  rescinded  as  a  result  of  the  timely 
withdrawal  oflthe  request  for  review  by 
Fagersta  Stainless  AB. 
EFFECTIVE  DATE:  January  18,  2000. 
FOR  FURTHER  IlllFORMATION  CONTACT: 
Brian  Smith  or  Terra  Keaton,  AD/CVD 
Enforcement,  Import  Administration, 
International '  'rade  Administration, 
U.S.  Departni«nt  of  Commerce,  14th 
Street  &  Constitution  Avenue,  NW, 
Washington,  I  iC  20230,  telephone:  (202) 
482-1766  and  (202)  482-1280, 
respectively. 

SUPPLEMENTAfJY  INFORMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  references  to  the  provisions 
effective  Januiry  1,  1995,  the  effective 
date  of  the  am  endments  made  to  the 
Tariff  Act  of  1930  ("the  Act")  by  the 
Uruguay  Roui  id  Agreements  Act.  In 


addition,  imless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  refer  to  19  CFR  part  351 
(1999). 

Background 

On  September  15,  1998,  the 
Department  published  an  antidimiping 
duty  order  on  stainless  steel  wire  rod 
from  Sweden  (63  FR  49329).  On 
September  30, 1999,  the  above- 
mentioned  producer/exporter  requested 
an  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  from  Sweden  covering  the 
period  of  March  5,  1998,  through 
August  31, 1999.  In  accordance  with  19 
CFR  351.221(c)(l)(i),  we  published  the 
initiation  of  the  review  on  November  4, 
1999  (64  FR  60161).  On  December  22, 
1999,  Fagersta  Stainless  AB  ("Fagersta") 
withdrew  its  request  for  review. 

Rescission  of  Review 

The  Department's  regulations  at  19 
CFR  351.213(d)(1)  provide  that  the 
Department  may  rescind  an 
administrative  review  if  a  party  that 
requested  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  Fagersta  withdrew 
its  request  for  an  administrative  review 
on  December  22,  1999,  which  is  within 
the  90-day  deadline. 

Therefore,  the  Department  has 
determined  to  grant  the  request  to 
rescind  this  administrative  review  with 
respect  to  Fagersta. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failiu'e  to  comply 
with  ihe  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930,  as  amended. 

Dated:  January  11,  2000. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-1100  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Notice  of  Extension  of  Time  Limit  for 
1998-1999  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  twelfth  review 
of  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China.  The  period 
of  review  is  June  1, 1998  through  May 
31,  1999.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act. 
EFFECTIVE  DATE:  January  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeunes  Breeden,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-1174. 

SUPPLEMENTARY  INFORMATION:  We  have 
determined  that  this  review  will  require 
the  analysis  of  additional  factors  not 
present  in  prior  reviews.  See  the  January 
5,  2000,  Memorandum  from  Deputy 
Assistant  Secretary  for  AD/CVD 
Enforcement  Richard  W.  Moreland  to 
Assistant  Secretary  for  Import 
Administration  Robert  S.  LaRussa  on 
file  in  the  public  file  of  the  Central 
Records  Unit,  B-099  of  the  Department. 
Because  it  is  not  practicable  to  complete 
this  review  within  the  originally 
anticipated  time  limit  (i.e.,  March  2,    * 
2000),  the  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  completion  of  the 
preliminary  results  to  not  later  than 
Jime  30,  2000,  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended- by  the  Uruguay 
Roimd  Agreements  Act  ("the  Act"). 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  January  6,  2000. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  AD/CVD 

Enforcement. 

[FR  Doc.  00-1102  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-502] 

Certain  Welded  Cartson  Steel  Pipes 
and  Tubes  From  Thailand;  Notice  of 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  In  Accordance  With  Final  Court 
Decision 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Administrative  Review  in 
Accordance  with  Final  Court  Decision 
on  Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  from  Thailand. 

EFFECTIVE  DATE:  January  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Mermelstein  or  Javier  Barrientos, 
AD/CVD  Enforcement  Group  HI,  Office 
VII,  Room  7866,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3208  or  (202) 482-2243, 
respectively. 

summary:  On  October  6,  1999,  the  U.S. 
Court  of  International  Trade  (the  Com!) 
affirmed  the  Department  of  Commerce's 
(the  Department)  remand  determination 
of  the  final  results  of  the  antidumping 
duty  administrative  review  of  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand.  As  no  further  appeals 
have  been  filed  and  there  is  now  a  final 
and  conclusive  court  decision  in  this 
action,  we  are  amending  our  final 
results. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  16, 1997,  the  Department 
published  the  final  results  of  the 
administrative  review  in  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand  (62  FR  53808)  {Final 
Results),  covering  the  period  March  1, 
1995  through  February  29,  1996. 

Respondents  challenged  the 
Department's  application  of  the 
affiliated  parties  standard,  provided  in 
19  U.S.C.  1677(33)  (1994),  and  our 
subsequent  conclusion  that  Saha  Thai 
was  affiliated  with  several  companies 
based  on  common  control  by  various 
family  groupings.  In  the  Final  Results, 
the  Department  had  determined 
pursuant  to  19  U.S.C.  1677(33)  (1994), 
that  Saha  Thai  was  affiliated  with  two 
producers.  Thai  Tube  and  Thai  Hong; 
three  home  market  customers;  and,  two 
members  of  the  Siam  Steel  Group.  The 


Department  found  that  Saha  Thai  had 
significantly  impeded  the  review  by 
failing  to  disclose  these  affiliations. 
Thus,  for  the  Final  Results,  the 
Department  determined  a  dumping 
margin  of  29.89  per-cent  for  the  period 
of  review  (POR),  based  on  total  adverse 
facts  available.  On  March  23,  1999,  the 
Couirt  remanded  these  final  results.  See 
Ferro  Union,  Inc.  v.  United  States,  44  F. 
Supp.2d  1310  (Ct.  Infl  Trade  1999) 
[Ferro  Union). 

The  Coiul  found  that  the 
Department's  interpretation  of  "family," 
as  stated  in  19  U.S.C.  §  1677{33)(A),  was 
reasonable  and  affirmed  that 
interpretation.  However,  the  Court  also 
found  that  the  Department  had  provided 
insufficient  guidance  with  respect  to  its 
interpretation  of  the  term;  specifically, 
that  more  distantly-related  family 
members,  beyond  those  listed  in  the 
statute,  were  to  be  included.  Therefore, 
the  Coiut  ordered  the  Department  to 
reconsider  the  use  of  total  adverse  facts 
available.  The  Court  also  instructed  the 
Department  to  revisit  other  factual 
determinations.  See  (Ferro  Union).  The 
Department  issued  its  remand 
determination  on  July  6,  1999.  See 
Remand  Determination:  Ferro  Union, 
Inc.  and  Asoma  Corporation  v.  United 
States,  Court  No.  97-11-01973 
(hereinafter  "Remand  Results"  or 
"RR"),  in  which  the  Department 
calculated  a  dumping  margin  based  on 
partial  adverse  facts  available. 

On  October  6, 1999,  the  Court 
affirmed  the  Department's  remand 
results,  upholding  the  use  of  partial 
adverse  facts  available.  See  Ferro  Union 
Inc  and  Asoma  Corporation  v.  The 
United  States,  Slip  Op.  99-104  (GIT, 
October  6,  1999).  Pursuant  to  the  Court's 
order,  we  have  placed  on  the  record  in 
this  case  the  margin  calculation  program 
using  partial  adverse  facts  available. 

Amendment  to  Final  Results  of  Review 

Because  no  further  appeals  have  been 
filed  and  there  is  now  a  final  and 
conclusive  decision  in  the  court 
proceeding,  effective  as  of  the 
publication  date  of  this  notice,  we  are 
amending  the  Final  Results,  and 
establishing  the  following  revised 
dumping  margin: 

Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand 
(POR  1995-1996) 


Producer/manage-          Weighted-average 
ment/exporter                      margin 

Saha  Thai 

9.52  percent. 

The  "All  Others  Rate"  was  not 
affected  by  the  Remand  Determination, 


and  remains  at  15.67  per-cent.  See  Final 
ResultsFR  62  (37543). 

The  Department  will  instruct  the 
Customs  Service  to  assess  these  revised 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Dated:  Januar>'  5,  2000. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-1103  Filed  1-14-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-428-812] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cart}on  Steel  Products  From  Giermany: 
Rescission  of  Countervailing  Duty 
Administrative  Review  and  Initiation 
and  Preliminary  Results  of  Changed 
Circumstances  Review  and  Intent  To 
Revoke  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
countervailing  duty  administrative 
review  and  initiation  and  preliminary 
results  of  changed  circiunstances  review 
and  intent  to  revoke  order. 

SUMMARY:  In  response  to  a  request  from 
Ispat  Inland  Inc.  (Ispat)  and  Republic 
Technologies  International  (RTl)  (the 
successors  to  the  petitioners  in  this 
proceeding)  and  from  domestic 
producer  Birmingham  Steel  Corporation 
(BSC)  (collectively,  the  domestic 
producers),  the  Department  of 
Commerce  (the  Department)  is 
rescinding  the  current  administrative 
review  of  the  countervailing  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  fttjm  Germany. 
This  administrative  review  covers  the 
period  January  1,  1998,  through 
December  31,  1998.  In  addition,  in 
response  to  a  request  from  the  domestic 
producers,  we  are  initiating  a  changed 
circumstances  review  and  issuing  this 
notice  of  intent  to  revoke  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Germany.  The  domestic 
producers  requested  that  the 
Department  revoke  the  order  retroactive 
to  January  1,  1998,  because  they  no 
longer  have  an  interest  in  maintaining 
the  order. 
EFFECTIVE  DATE:  January  18,  2000. 
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FOR  FURTHER 
Robert  Copyak 
CVD  Enforcement 
Administration 
Administration 
Commerce,  1 
Avenue,  N.W., 
telephone  (202 
1503,  respectively. 
SUPPLEMENTARY 


INI  ORMATION  CONTACT: 
)r  Richard  Herring,  AD/ 

Office  VI,  Import 
International  Trade 
U.S.  Department  of 
Street  and  Constitution 
(Vashington.  DC  20230; 
482-2613  or  (202) 482- 
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selenium.  Also  excluded  are  semi- 
finished steels  and  flat-rolled  products. 
Most  of  the  products  covered  in  this 
review  are  provided  for  under 
subheadings  7213.20.00.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00;  7213.31.60.00; 
7213.39.00.30;  7213.39.00.60; 
7213.39.00.90;  7213.91.30.00; 
7213.91.45.00;  7213.91.60.00; 
7213.99.00;  7214.40.00.10; 
7214.40.00.30;  7214.40.00.50; 
7214.50.00.10;  7214.50.00.30; 
7214.50.00.50;  7214.60.00.10; 
7214.60.00.30;  7214.60.00.50; 
7214.91.00;  7214.99.00;  7228.30.80.00; 
and  7228.30.80.50.  HTSUS  subheadings 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Rescission  of  Administrative  Review 

On  January  5,  2000,  the  domestic 
producers  submitted  a  letter 
withdrawing  their  request  for  the 
administrative  review  of  the  period 
January  1.  1998,  through  December  31, 
1998.  Given  the  domestic  producers' 
request  for  a  changed  circumstances 
review  and  their  statement  of  no  further 
interest  in  the  order  retroactive  to 
January  1, 1998,  we  have  determined 
that  it  is  reasonable  to  rescind  this 
administrative  review.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(1), 
we  are  rescinding  this  administrative 
review. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  and 
Intent  to  Revoke  Order 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  revoke,  in 
whole  or  in  part,  a  countervailing  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  ( i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  containing 
sufficient  information  concerning 
changed  circumstances. 

The  Department's  regulations  at  19 
CFR  351.216(d)  require  the  Department 
to  conduct  a  changed  circumstemces 
review  in  accordance  with  19  CFR 
351.221  if  it  decides  that  changed 
circumstances  sufficient  to  warrant  a 
review  exist.  Section  782(h)  of  the  Act 
and  19  CFR  351.222(g)(l)(i)  provide 
further  that  the  Department  may  revoke 
an  order,  in  whole  or  in  part,  if  it 
concludes  that  the  order  under  review  is 
no  longer  of  interest  to  producers 
accounting  for  substantially  all  of  the 


production  of  the  domestic  like  product. 
In  addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted.  19  CFR 
351.221(c)(3)(ii)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results. 

Ispat,  RTI,  and  BSC  are  domestic 
interested  parties  as  defined  by  section 
771(9)(E)  of  the  Act  and  19  CFR 
351.102Cb).  These  parties  indicated  that 
they  represent  approximately  85  to  90 
percent  of  the  domestic  production  of 
the  domestic  like  product  to  which  the 
order  pertains.  We  preliminarily 
determine  that  these  parties  represent 
producers  accounting  for  substantially 
all  of  the  production  of  the  domestic 
like  product.  Therefore,  based  on  the 
affirmative  statement  by  Ispat,  RTI,  and 
BSC  of  no  interest  in  the  continued 
application  of  the  countervailing  duty 
order  on  certain  hot-rolled  lead  and 
bismuth  carbon  steel  products  from 
Germany,  we  are  initiating  this  changed 
circumstances  review.  Further,  based  on 
the  domestic  producers'  request,  we 
have  determined  that  expedited  action 
is  warranted,  and  we  are  combining  the 
notices  of  initiation  and  preliminary 
results.  We  have  preliminarily 
determined  that  there  are  changed 
circumstances  sufficient  to  warrant 
revocation  of  the  order  in  whole. 
Because  the  statement  of  no  interest 
dates  back  to  January  1,  1998.  we  also 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  whole  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Germany  retroactive  to 
January  1,  1998. 

If  final  revocation  of  the  order  occurs, 
we  intend  to  instruct  the  Customs 
Service  to  end  the  suspension  of 
liquidation  and  to  refund  any  estimated 
countervailing  duties  collected  for  all 
unliquidated  entries  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  Germany  on  or  after 
January  1,  1998,  in  accordance  with  19 
CFR  351.222(g)(4).  We  will  also  instruct 
the  Customs  Service  to  pay  interest  on 
such  refunds  in  accordance  with  section 
778  of  the  Act.  The  current  requirement 
for  a  cash  deposit  of  estimated 
countervailing  duties  will  continue 
until  publication  of  the  final  results  of 
this  changed  circumstances  review. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  28  days  after 
the  date  of  publication  of  this  notice. 
Written  comments  from  interested 
parties  may  be  submitted  not  later  than 
14  days  after  the  date  of  publication  of 
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this  notice.  Rebuttal  comments  to 
written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  any 
public  hearing  (if  requested)  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  pubUsh  the  final  results  of  this 
changed  circumstances  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments 
or  at  a  hearing. 

This  notice  is  in  accordance  with 
section  75l03)(l)  of  the  Act  and  19  CFR 
351.216  and  351.222. 

Dated:  January  7,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
A  dministra  tion . 

(FR  Doc.  00-1101  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  99-00006. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  T.P.  International  Expo 
Services  Inc.  ("TPIES").  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202^82-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1999). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 


aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products;  All  products. 

2.  Services;  All  services. 

3.  Technoiogyflj'g/ifs.  Technology 
rights  including,  but  not  limited  to, 
patents,  trademarks,  copyrights  and 
trade  secrets  that  relate  to  Products  and 
Services. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services  and  Technology 
Rights):  Export  Trade  Facilitation 
Services,  including,  but  not  limited  to: 
professional  services  in  the  areas  of 
government  relations  and  assistance 
with  state  and  federal  export  programs, 
foreign  trade  and  business  protocol; 
consulting;  market  research  and 
analysis;  collection  of  information  on 
trade  opportunities;  marketing; 
negotiations;  joint  ventures;  shipping 
and  export  management;  export 
licensing;  advertising;  documentation 
and  services  related  to  compliance  v/ixh 
customs  requirements;  insiuance  and 
financing;  bonding;  warehousing;  export 
trade  promotion;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  facilitating  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

TPIES,  Inc.  may  engage  in  the 
following  activities  with  respect  to 
Export  Markets: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  and  distribute 
information  on  trade  opportunities  in 
the  Export  Markets; 

3.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors, 
foreign  buyers,  and/or  sales 
representatives  in  Export  Markets; 

4.  Enter  into  exclusive  or  non- 
exclusive sales  agreements  with 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale  of  Products 
and  Services  in  Export  Markets; 


5.  Enter  into  exclusive  or  non- 
exclusive agreements  with  Suppliers, 
Export  Intermediaries,  or  other  persons 
for  licensing  Technology  Rights  in 
Export  Markets; 

6.  Allocate  sales,  export  orders  and/or 
divide  Export  Markets  among  Suppliers, 
Export  Intermediaries,  or  other  persons 
for  the  sale  of  Products  and  Services; 

7.  Allocate  the  licensing  of 
Technology  Rights  in  Export  Markets 
among  Suppliers,  Export  Intermediaries, 
or  other  persons; 

8.  Estaolish  the  price  of  Products  and  - 
Services  for  sale  in  Export  Markets; 

9.  Establish  the  fee  for  licensing  of 
Technology  Rights  in  Export  Markets; 
and 

10.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
TPIES,  Inc.  will  not  intentionally 
disclose,  directly  or  indirectly,  to  any 
Supplier  any  information  about  any 
other  Supplier's  costs,  production, 
capacity,  inventories,  domestic  prices, 
domestic  sales,  or  U.S.  business  plans, 
strategies,  or  methods  that  is  not  already 
generally  available  to  the  trade  or 
public. 

2.  TPIES,  Inc.  will  comply  with 
requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  or 
the  Attorney  General  for  information  or 
dociunents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 

•  a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  a  Service. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  TPIES,  Inc. 
and  its  directors,  officers,  and 
employees  acting  on  its  behalf  from 
private  treble  damage  actions  and 
government  criminal  and  civil  suits 
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IntematkMuil  Tiade  Administration 
[Dockst  No.  000l|04003-0003-01] 

Special  Amerioan  Business  internship 
Training  Program  (SABIT) 

agency:  Intemitional  Trade 
Administrationi  Commerce. 
ACTION:  Notice. 
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DATES:  The  closing  date  for  applications 
is  March  3,  2000.  An  original  and  two 
copies  of  the  application  (Standard 
Form  424  (Rev.  4-92)  and  supplemental 
material)  are  to  be  sent  to  the  address 
designated  in  the  Application  Kit  and 
postmarked  no  later  than  the  closing 
date.  Applications  will  be  considered  on 
a  "rolling"  basis  as  they  are  received, 
subject  to  the  availability  of  funds.  If 
available  funds  are  depleted  prior  to  the 
closing  date,  a  notice  to  that  effect  will 
be  published  in  the  Federal  Register. 
Processing  of  complete  applications 
takes  approximately  two  to  three 
months.  All  awards  are  expected  to  be 
made  by  May  2000. 
ADDRESSES:  Request  for  Applications: 
Competitive  Application  kits  will  be 
available  from  ITA  starting  on  the  day 
this  notice  is  published.  To  obtain  a 
copy  of  the  Application  Kit  please  E- 
mail:  SABITApply@ita.doc.gov  (please 
state  which  format,  e.g.  WordPerfect© 
6.1),  telephone  (202)  482-0073, 
facsimile  (202)  482-2443  (these  are  not 
toll  free  numbers),  or  send  a  written 
request  with  two  self-addressed  mailing 
labels  to  Application  Request,  The 
SABIT  Program,  HCHB  Room  3319,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC,  20230.  Only  one  copy 
of  the  Application  Kit  will  be  provided 
to  each  organization  requesting  it,  but  it 
may  be  reproduced  by  the  requester. 
FOR  FURTHER  INFORMATION  CONTACT: 
Liesel  C.  Duhon,  Director,  SABIT 
Program,  U.S.  Department  of  Commerce, 
phone — (202)  482-0073,  facsimile — 
(202)  482-2443.  These  are  not  toll  free 
numbers. 

SUPPLEMENTARY  INFORMATION:  SABIT 
exposes  Russian  business  managers, 
engineers  and  scientists  to  a  completely 
new  way  of  thinking  in  which  demand, 
consumer  satisfaction,  and  profits  drive 
production.  Mid  to  senior-level 
executives  visiting  the  U.S.  for 
internship  programs  with  public  or 
private  sector  companies  will  be 
exposed  to  an  environment  which  will 
provide  them  with  practical  knowledge 
for  transforming  their  countries' 
enterprises  and  economies  to  the  free 
market.  The  program  provides  first- 
hand, eye-opening  experience  to 
managers,  engineers  and  scientists 
which  cannot  be  duplicated  by 
American  managers  traveling  to  their 
territories. 

Managers  and  Engineers 

SABIT  assists  economic  restructuring 
in  Russia  by  providing  top-level 
business  managers  and  engineers  with 
practical  training  in  American  methods 
of  innovation  and  management  in  such 


areas  as  strategic  planning,  financing, 
production,  distribution,  marketing, 
accounting,  wholesaling,  technology 
and  labor  relations.  This  first-hand 
experience  in  the  U.S.  economy  enables 
interns  to  become  leaders  in 
establishing  and  operating  a  market 
economy  in  Russia,  and  creates  a  unique 
opportimity  for  U.S.  firms  to  familiarize 
key  executives  from  Russia  with  their 
products  and  services.  Sponsoring  U.S. 
firms  will  benefit  by  establishing 
relationships  with  key  managers  in 
similar  industries  who  are  uniquely 
positioned  to  assist  their  U.S.  sponsors 
to  do  business  in  Russia. 

The  Special  American  Business 
Internship  Training  program's  Catalog  of 
Federal  Domestic  Assistance  (CFA) 
number  is  11.114. 

Funding  Availability 

Pursuant  to  section  632(a)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  "Act")  funding  for  the 
program  will  be  provided  by  the  United 
States  Agency  for  International 
Development  (A.I.D).  FTA  will  award 
financial  assistance  and  administer  the 
program  pursuant  to  the  authority 
contained  in  section  635(b)  of  the  Act 
and  other  applicable  Grant  rules.  The 
estimated  amount  of  financial  assistance 
available  for  the  program  is  $420,000. 

Funding  Instrument  and  Project 
Duration 

Federal  assistance  will  be  awarded 
pursuant  to  a  cooperative  agreement 
between  ITA  and  the  recipient  firm.  All 
internships  are  three  to  eighteen  (18) 
months.  Eighteen  (18)  month 
internships  are  limited  in  number  and 
will  be  available  on  a  case-by-case  basis 
based  on  the  needs  identified  in  the 
training  proposals.  In  addition,  ITA 
reserves  the  right  to  allow  an  intern  to 
stay  for  a  shorter  period  of  time  (no  less 
than  one  month)  if  the  U.S.  company 
agrees  and  the  intern  demonstrates  a 
need  for  a  shorter  internship  based  on 
his  or  her  management  responsibilities. 
ITA  will  reimburse  companies  for  the 
rbund  trip  international  travel  of  each 
intern  from  the  intern's  home  city  in 
Sakhalin,  Russia  to  one  U.S.  internship 
site,  upon  submission  to  ITA  of  the  paid 
travel  invoice,  payment  receipt,  or  other 
evidence  of  payment  and  the  form  SF- 
270,  "Request  for  Advance  or 
Reimbursement."  Travel  imder  the 
program  is  subject  to  the  Fly  America 
Act.  Recipient  firms  provide  $30  per 
day  directly  to  interns;  ITA  will 
reimburse  recipient  firms  for  this 
stipend  of  $30  per  day  per  intern,  for  up 
to  18  months,  upon  submission  by 
company  of  an  end-of-intemship  report 
and  form  SF-270.  Recipient  firms 
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provide  bousing  for  the  interns;  ITA 
will  reimbm«e  recipient  firms  for  up  to 
$500  per  month  for  actual  housing  costs, 
at  the  same  time  as  the  stipend,  and 
upon  submission  by  company  of  an  end- 
of-intemship  report  and  form  SF-270. 
In  general,  each  award  will  have  a  cap 
of  $29,000  per  intern  (for  a  maximum 
period  of  eighteen  (18)  months)  for  total 
cost  of  airline  travel,  stipend  and 
housing  costs.  However,  the  total 
payment  cannot  exceed  the  award 
amount.  There  are  no  specific  matching 
requirements  for  the  awards.  Host  firms, 
however,  are  expected  to  bear  the  costs 
beyond  those  covered  by  the  award, 
including:  visa  fees,  insurance,  any  food 
and  incidental  costs  beyond  $30  per 
day,  interpretation,  training  manuals, 
any  training-related  travel  within  the 
U.S.,  and  provision  of  the  hands-on 
training  for  the  interns. 

U.S.  firms  wishing  to  utilize  SABIT  in 
order  to  be  matched  with  an  intern 
without  appljdng  for  financial 
assistance  may  do  so.  Such  firms  will  be 
responsible  for  all  costs,  including 
travel  expenses,  related  to  sponsoring 
the  intern.  However,  prior  to  acceptance 
as  a  SABIT  intern,  work  plans  and 
candidates  must  be  approved  by  the 
SABIT  Program.  Furthermore,  program 
training  will  be  monitored  by  SABIT 
staff  and  evaluated  upon  completion  of 
training. 

Eligibility:  Eligible  applicants  for  the 
SABIT  program  will  include  all  for 
profit  or  non-profit  U.S.  corporations, 
associations,  organizations  or  other 
public  or  private  entities.  Agencies  or 
divisions  of  the  federal  government  are 
not  eligible. 

Project  Funding  Priorities 

Applicant  proposal  must  provide  an 
explanation,  including  description  and 
extent  of  involvement,  in  priority 
business  sector — oil  and  gas  industry. 

Evaluation  Criteria:  Consideration  for 
financial  assistance  will  be  given  to 
those  SABIT  proposals  which: 

(1)  Demonstrate  a  commitment  to  the 
intent  and  goals  of  the  program  to 
provide  practical,  on-the-job,  non- 
academic,  non-classroom,  training. 
Include  a  brief  objectives  section 
indicating  why  the  Applicant  wishes  to 
provide  an  internship  to  a  manager(s)  or 
engineers(s)  from  Sakhalin,  Russia,  and 
how  the  proposed  internship  would 
further  the  purpose  of  the  SABIT 
program  as  described  above.  Also,  the 
Applicant  should  note  how  the 
internship  to  be  provided  will  respond 
to  the  priority  needs  of  senior  business 
managers  and  engineers  in  Sakhalin, 
Russia,  as  determined  by  ITA. 

(2)  Present  a  realistic  work  plan 
describing  in  detail  the  training  program 


to  be  provided  to  the  SABIT  intem(s). 
Work  plans  must  include  the  proposed 
internship  training  activities.  The 
components  of  the  training  activities 
must  be  described  in  as  much  detail  as 
possible,  preferably  on  a  week-by-week 
basis.  The  description  of  the  training 
activities  should  include  an  account  of 
what  the  intern's(s')  duties  and 
responsibilities  will  be  during  the 
training. 

(3)  Tne  application  should  also  have 
a  section  noting:  (a).  Whether  Applicant 
is  applying  to  host  managers  or 
engineers  (and  the  number  of  each);  (b). 
The  duration  of  the  internship;  (c).  The 
location(s)  of  the  internship;  (d).  The 
name,  address,  and  telephone  number  of 
the  designated  internship  coordinator; 
(e).  Name(s)  of  division(s)  in  which  the 
intem(s)  will  be  placed;  (f).  The 
individual(s)  in  the  U.S.  company  imder 
whose  supervision  the  intern  will  train; 
(g).  the  anticipated  housing 
arrangements  to  be  provided  for  the 
intern(s).  Note  that  housing 
arrangements  should  be  suitable  for 
mid-and  senior-level  professionals,  and 
that  each  intern  must  be  provided  with 

a  private  room;  (h).  A  statement  that  the 
host  firm  is  solidly  committed  to 
interns'  return  to  Russia  upon 
completion  of  the  internships. 

(4)  Provide  a  general  description  of 
the  profile  of  the  intem(s)  the  Applicant 
woiild  like  to  host,  including: 
educational  backgroiuid;  occupational/ 
professional  background  (including 
number  of  years  and  areas  of 
experience);  and  size  and  nature  of 
organization  at  which  the  intem(s)  is/ 
are  presently  employed. 

Evaluation  criteria  1—4  will  be 
weighted  equally. 

ITA  does  not  guarantee  that  it  will 
match  Applicant  with  the  profile 
provided  to  SABIT. 

Selection  Procedures 

Each  application  will  receive  an 
independent,  objective  review  by  one  or 
more  three  or  four-member  independent 
review  panels  quahfied  to  evaluate 
applications  submitted  imder  the 
program.  Applications  will  be  evaluated 
on  a  competitive,  "rolling"  basis  (first- 
come,  first-served)  as  they  are  received 
in  accordance  with  the  selection 
evaluation  set  forth  above.  Awards  will 
be  made  to  those  applications  which 
successfully  meet  the  selection  criteria. 
If  funds  are  not  available  for  all  those 
applications  which  successfully  meet 
the  criteria,  awards  will  be  made  to  the 
first  applications  received  which 
successfully  do  so.  ITA  reserves  the 
right  to  reject  any  application;  to  limit 
the  nimiber  of  interns  per  applicant;  to 
limit  the  duration  of  training;  and  to 


waive  informalities  and  minor 
irregularities  in  applications  received. 
The  final  selecting  official  reserves  the 
right  to  make  awards  based  on  U.S." 
geographic  and  organization  size 
diversity  among  applicants,  as  well  as  to 
consider  priority  business  sectors  (listed 
in  Project  Funding  Priorities,  above) 
when  making  awards^ Recipients  may    , 
be  eligible,  pursuant  to  approval  of  an 
amendment  of  an  active  award,  to  host 
additional  interns  under  the  program. 
ITA  reserves  the  right  to  evaluate 
applicants  based  on  past  performance. 
The  Director  of  the  SABIT  Program  is 
the  final  selecting  official  for  each 
award. 

Additional  Information 

Applicants  must  submit:  (1)  Evidence 
of  adequate  financial  resources  of 
Applicant  organization  to  cover  the 
costs  involved  in  providing  an 
intemship(s).  As  evidence  of  such 
resoiu-ces,  Applicant  should  submit 
financial  statements  audited  by  an 
outside  organization  or  an  annual  report 
including  such  statements.  If  these  are 
not  available,  a  letter  should  be 
provided  from  the  Applicant's  bank  or 
outside  accountant  attesting  to  the 
financial  capability  of  the  firm  to 
undertake  the  scope  of  work  involved  in 
training  an  intern  under  the  SABIT 
program.  (2)  Evidence  of  a  satisfactory 
record  of  performance  in  grants, 
contracts  and/or  cooperative  agreements 
with  the  Federal  Government,  if 
applicable.  (Applicants  who  are  or  have 
been  deficient  in  current  or  recent 
performance  in  their  grants,  contracts, 
and/or  cooperative  agreements  with  the 
Federal  Govenunent  shall  be  presumed 
to  be  unable  to  meet  this  requirement) 
(3)  A  statement  that  the  Applicant  will 
provide  medical  insurance  coverage  for 
interns  during  their  internships. 
Recipients  will  be  required  to  submit 
proof  of  the  interns'  medical  insurance 
coverage  to  the  Federal  Program  Officer, 
before  the  interns'  arrivals.  The 
insurance  coverage  must  include  an 
accident  and  comprehensive  medical 
insurance  program  as  well  as  coverage 
for  accidental  death,  emergency  medical 
evacuation,  and  repatriation. 

Other  Requirements:  All  applicants 
are  advised  of  the  following: 

1 .  No  award  of  Federal  funds  shall  be 
made  to  an  Applicant  who  has  an 
outstanding  delinquent  Federed  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedide  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  of  Commerce  (DOC)  are 
made. 
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are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

(d)  Anti-Lobbying  Disclosiues:  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  this  award 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

10.  All  primary  applicants  must  also 
submit  a  completed  Standard  Form  424, 
"Application  for  Federal  Assistance" 
and  a  Standard  Form  424B, 
"Assurances — Non-Construction 
Programs."  Form  CD-511  and  Standard 
Forms  424  and  424B  are  included  in  the 
Application  Kit  supplied  by  the  SABIT 
office. 

11.  Lower  Tier  Certifications: 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

12.  Indirect  Costs:  Indirect  costs  are 
not  allowed  under  the  SABIT  program. 

13.  Applicants  are  hereby  notified 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the  greatest 
extent  practicable. 

14.  The  following  statutes  apply  to 
this  program:  Section  907  of  the 
FREEDOM  Support  Act,  Public  Law 
102-511,  22  U.S.C.  5812  note 
(Restriction  on  Assistance  to  the 
Government  of  Azerbaijan);  7  U.S.C. 
§  5201  et  seq.  (Agricultural 
Competitiveness  and  Trade — the 
Bumpers  Amendment);  The  Foreign 
Assistance  Act  of  1961,  as  amended, 
including  Chapter  11  of  Part  I,  section 
498A  (b)  Public  Law  102-511,  22  U.S.C. 
2295a(b),  (regarding  inehgibility  for 


assistance);  22  U.S.C.  2420(a),  Section 
660(a)  of  The  Foreign  Assistance  Act  of 
1961.  as  amended  (Police  Training 
Prohibition);  and  provisions  in  the 
armual  Foreign  Operations.  Export 
Financing,  and  Related  Programs 
Appropriations  Acts,  concerning  Use  of 
American  Resources,  Impact  on  Jobs  in 
the  United  States  and  Commerce  and 
Trade  (see,  e.g.,  §§  546.  538  and  513 
respectively  of  the  Foreign  Operations, 
Export  Financing,  and  Related 
Appropriations  Act,  1998,  Public  Law 
105-118). 

15.  Audit  Requirements:  The  DOC 
Office  of  Inspector  General  has  authority 
under  the  Inspector  General  Act  of  1978, 
as  amended,  to  conduct  an  audit  of  any 
DOC  award  at  any  time. 

16.  Payments.  As  required  by  the  Debt 
Collections  Improvement  Act  of  1996, 
all  Federal  payments  to  award 
recipients  pursuant  to  this 
announcement  will  be  made  by 
electronic  funds  transfer. 

17.  The  collection  of  information  is 
approved  by  the  Office  of  Management 
and  Budget.  0MB  Control  Number 
0625-0225.  Public  reporting  for  this 
collection  of  information  is  estimated  to 
be  three  hours  per  response,  including 
the  time  for  reviewing  instructions,  and 
completing  and  reviewing  the  collection 
of  information.  All  responses  to  this 
collection  of  information  are  voluntary, 
and  will  be  protected  from  disclosure  to 
the  extent  allowed  under  the  Freedom 
of  Information  Act.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
current  valid  OMB  Control  Number. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  tliis  burden,  to 
the  Reports  Clearance  Officer, 
International  Trade  Administration, 
Department  of  Commerce,  Room  4001, 
14th  and  Constitution  Ave.,  NW, 
Washington,  DC  20230. 

For  Further  Information  Contact: 
Special  American  Business  Internship 
Training,  International  Trade 
Administration,  at  (202)  482-0073.  This 
is  not  a  toll  free-number. 


Dated:  January  10.  2000. 
Liesel  C.  Duhon, 

Director.  SABIT  Program. 

[FR  Doc.  00-1005  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Meeting  of  the  Pubiic  Advisory 
Committee  for  Trademarit  Affairs 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Patent  and  Trademark 
Office  is  annoimcing,  in  accordance 
with  Section  10(a)(2)  of  the  Federal 
Advisory  Conmiittee  Act  (Public  Law 
92-463),  an  open  meeting  of  the  Public 
Advisory  Committee  for  Trademark 
Affairs. 

DATES:  The  meeting  will  be  held  from 
10:00  a.m.  until  4:00  p.m.  on  Friday, 
February  4,  2000. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Patent  and  Trademark  Office, 
Conunissioner's  Conference  Room,  9th 
floor,  Crystal  Park  2,2121  Crystal  Drive, 
Arlington,  Virginia  22202. 

FOR  MORE  INFORMATION  CONTACT:  Sharon 
Marsh  by  mail  marked  to  her  attention 
and  addressed  to  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Patent 
and  Trademark  Office,  2900  Crystal 
Drive,  South  Tower  Building,  Suite 
lOBlO,  Arlington,  VA  22202-3513;  by 
telephone  at  (703)  308-9100,  extension 
45;  by  fax  at  (703)  308-9395;  or  by  e- 
mail  to  sharon.marsh@uspto.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  public 
observation.  Accordingly,  seating  will 
be  available  to  members  of  the  public  on 
a  first-come-first-served  basis.  Members 
of  the  public  will  be  permitted  to  make 
oral  comments  of  three  (3)  minutes 
each.  Written  comments  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed.  Copies  of  the  minutes  will  be 
available  upon  request.  The  agenda  for 
the  meeting  vdll  be  the  implementation 
of  the  Patent  aid  Trademark  Office 
Efficiency  Act  (Pub.  L.  106-113.  Title 
VI,  Subtitle  G). 

Dated:  January  11,  2000. 
Q.  Todd  Dickinson, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  00-1047  Filed  1-14-00;  1:45  am] 

BILLING  CODE  3520-16-U 


COMMmEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Rber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
ManufiKrtured  in  Bangladesh 

January  11,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  January  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  information: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ciurent  limits  for  certain 
categories  are  being  reduced'for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  68333,  published  on 
December  7,  1999. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  11,  2000. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1,  1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 


on  January  1,  2000  and  extends  tlirough 
December  31,  2000. 

Effective  on  January  19,  2000,  you  are 
directed  to  reduce  the  limits  for  ihe  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Acyusted  twelve-month 
Hmit' 

331  

334 

335 

340/640 

342/642  ..: 

351/651  

352/652 

634 

635 

638/639 

645/646 

847 

1,410,636  dozen  pairs. 
169,868  dozen. 
304,998  dozen. 
3,574,242  dozen. 
512,287  dozen. 
813,619  dozen. 
12,138,360  dozen. 
594.289  dozen. 
385,030  dozen. 
2,005,161  dozen. 
470,889  dozen. 
889,895  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemalung  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  00-1043  Filed  1-14-00;  8:45  am] 

BUJJNG  CODE  3t10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad}ustment  of  an  Import  Umit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Costa 
Rica 

January  11,  2000. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 

EFFECTIVE  DATE:  January  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 
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Authority: 

Act  of  1956,  as 
Executive  Order 
amended 


SecJion  204  of  the  Agricultural 
ai  nended  (7  U.S.C.  1854); 
11651  of  March  3,  1972,  as 


tioa 


The  current 
being  reduced 
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apparel  categoii 
numbers  is 
CORRELATIOIjJ 
Categories  witl 
Schedule  of  thd 
Federal  Regist(  it 
published  on 
see  64  PR  50496 
September  17, 


imit  for  Category  443  is 
or  carryforward  used. 

of  the  textile  and 
es  in  terms  of  HTS 
available  in  the 

Textile  and  Apparel 
the  Harmonized  Tariff 
United  States  (see 
notice  64  FR  71982, 
December  22,  1999).  Also 

,  published  on 
11999. 


Troy  H.  Cribb, 

Chairman,  Comikittee  for  the  Implementation 
of  Textile  Agreen  \ents. 

Committee  f(  ir 
Textile  Agreen  ents 
January  11,  2000 


Commission  sr  of  Customs, 


DZ 


Department 
Washington, 

Dear  Commissioner 
amends,  but 
directive  issu 
13,  1999,  by 
for  the  Implement 
Agreements, 
imports  of  cert^iin 
man-made 
produced  or 
and  exported 
period  which 
and  extends  through 
2000. 


jfthe  Treasury, 
20229. 


d(  es 

ieil 

thj 


fiber 


Effective  on 
directed  to  red  uce 
Category  443  ti) 
provided  for  upder 
Agreement  on 
The  guarantee(  I 
443  remains  uiic 


The  Commit  tee 
Implementatio  n 
has  determine!  1 
within  the  fort  ig: 
the  rulemakin 
553(a)(1). 

Sincerely, 


Troy  H.  Cribb 

Chairman,  Comi  nitteefi 
of  Textile  Agreet  nents 
[FR  Doc.  00-10^ 

BILLING  CODE  351  (  -Ofl-F 
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This  directive 
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to  you  on  September 
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December  31, 
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the  Uruguay  Round 
Textiles  and  Clothing, 
access  level  for  Category 
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for  the 
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that  this  action  falls 
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provisions  of  5  U.S.C. 


br  the  Implementation 
1  Filed  1-14-00;  8:45  am] 


■  The  limit  has  ilot  been  adjusted  to  account  for 
any  imports  expor  ed  after  December  31, 1999. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|u8tment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

January  11,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  January  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  54868,  published  on  October 
8,  1999. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  11,  2000. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  October  4, 
1999,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements.  That  directive  concerns 
imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Guatemala 


and  exported  during  the  period  which 
began  on  January  1 ,  2000  and  extends 
through  December  31,  2000. 

Effective  on  January',  20,  2000,  you  are 
directed  to  reduce  the  current  limits  for 
the  following  categories,  as  provided  for 
under  the  Uruguay  Roimd  Agreement 
on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

351/651  

443 

327,064  dozen. 
69,115  numbers. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  guaranteed  access  levels  for  the 
above  categories  remain  unchanged. 

The  Committee  for  the 
ImplMnentation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  00-1042  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Former  Yugoslav  Republic  of 
Macedonia 

January  11,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 

EFFECTIVE  DATE:  January  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  infonnation  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 
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The  current  limit  for  Category  443  is 
being  reduced  for  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  {see 
Federal  Register  notice  64  PR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  71115,  published  on 
December  20,  1999. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementatiort 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  11,  2000. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  14,  1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
through  December  31,  2000. 

Effective  on  January  20,  2000,  you  are 
directed  to  reduce  the  limit  for  Category  443 
to  164,799  numbers ',  as  provided  for  in  the 
agreement  between  the  Governments  of  the 
United  States  and  the  Former  Yugoslav 
Republic  of  Macedonia  dated  November  7, 
1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  00-1044  Filed  1-14-00;  8:45  am] 

BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Mauritius 

January  11,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 


EFFECTIVE  DATE:  January  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wwfw.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  50497,  published  on 
September  17,  1999. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  Committee  for  the 
Implementation  of  Textile  Agreements 
January  11,  2000. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  13,  1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products,  ■ 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2000  and  extends 
through  December  31,  2000. 

Effective  on  January'  20,  2000,  you  are 
directed  to  reduce  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

338/339 

347/348 

502,492  dozen. 
1 ,057,724  dozen. 

'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  1999. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

Troy  H.  Cribb,  "" 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  00-1045  Filed  1-14-00;  8:45  am] 

BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Removing  Companies  From  List  of 
Companies  From  Wtiich  Customs  Shall 
Deny  Entry  to  Textiles  and  Textile 
Products 

January  11,  2000. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  directing 
Customs  not  to  apply  the  directive 
regarding  denial  of  entry  to  shipments 
from  certain  companies. 

EFFECTIVE  DATE:  January  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Walsh,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  12475  of  May  9,  1984,  as 
amended. 

In  a  notice  and  letter  to  the 
Commissioner  of  Customs,  dated  July 
27,  1999,  and  published  in  the  Federal 
Register  on  July  30,  1999  (64  FR  41395), 
the  Chairman  of  CITA  directed  the  U.S. 
Customs  Service  to  deny  entry  to 
textiles  and  textile  products  allegedly 
manufactured  by  certain  listed 
companies;  Customs  had  informed  CITA 
that  these  companies  were  found  to 
have  been  illegally  transshipping, 
closed,  or  unable  to  produce  records  to 
verify  production. 

Based  on  information  received  since 
that  time,  CITA  has  determined  that 
Artistica,  Fabrica  de  Artigos  de 
Vestuario;  and  Leon  Garment  Factory 
Ltd.,  aka  Westburg  Lda..  two  of  the 
listed  companies,  should  not  be  subject 
to  that  directive.  Effective  on  January 
18,  2000,  Customs  should  not  apply  the 
directive  to  shipments  of  textiles  and 
textile  products  allegedly  manufactured 
by  these  companies.  CITA  expects  that 
Customs  will  conduct  on-site 
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verifications  o 
and  textile 


f  khese  companies'  textile 
proc  uct  production. 


f  Customs 
Tr  fasury.  Washington.  DC 
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139  5 


;  Custc  ms 
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Troy  H.  Cribb. 
Chairman.  Comn  itteefi 
of  Textile  Agreen  ents 
IFR  Doc.  00-104( 
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DEPARTMENT 
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action:  Notice. 


Troy  H.  Cribb, 

Chairman.  Comnjitteefor  the  Implementation 
of  Textile  Agreem  'rnts. 

Committee  for  thi  i  Implementation  of  Textile 
Agreements. 

January  11,  2000 
Commissioner  o 
Department  of 
20229 
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ipments  of  textiles  and 
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verifications  of  these 
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site ' 
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ined  that  these  actions  fall 
affairs  exception  of  the 
ionsofSU.S.C.  553(a)(1). 


SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  26-27  January  2000.  8:00  a.m.  to 
16:00  p.m.). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington.  DC 
20340. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  R.  Gulp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  ciurent  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific,  and 
technical  matters. 

Dated:  January  11,  2000. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-1001  Filed  1-14-00;  8:45  ami 
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OF  DEFENSE 


Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  IVIeetlng 

agency:  Department  of  Defense,  Defense 
Intelligence  Ag  ency. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  Revised  Non-Foreign 
Overseas  Per  Diem  Rates. 

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Persoimel  Per  Diem 
Bulletin  Number  212.  This  bulletin  lists 


revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  212  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:.  January  1,  2000. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  211. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

Dated:  January  11,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

CHANGE  IN  CIVILIAN  BULLETIN  212:   EFFECTIVE  1  JANUARY  2000,  TAXES  ARE  NO  LONGER 
INCLUDED  IN  PRESCRIBED  MAXIMUM  LODGING  AMOUNTS  FOR  ALL  OVERSEAS  NON- FOREIGN 
AREAS.   THE  APPROPRIATE  SECTIONS  OF  THE  JOINT  FEDERAL  TRAVEL  REGULATIONS  AND 
JOINT  TRAVEL  REGULATIONS  ARE  BEING  REVISED  TO  REFLECT  THIS.   AS  OF  1  JANUARY 
2000  TAXES  ON  LODGING  ARE  SEPARATELY  REIMBURSIBLE . 


ANCHORAGE 

[INCL  NAV  RES] 

05/01 

-  09/15 

09/16 

-  04/30 

BARROW 

BETHEL 

CLEAR  AB 

COLD  BAY 

COLDFOOT 

CORDOVA 

CRAIG 

05/01 

-  08/31 

09/01 

-  04/30 

DEADHORSE 

DENALI  NATIONAL  PARK 

06/01 

-  08/31 

09/01 

-  05/31  " 

DILLINGHA^ 

I 

DUTCH  HARBOR-UNALASKA 

EARECKSON 

AIR  STATION 

EIELSON  AFB 

05/01 

-  09/15 

09/16 

-  04/30 

ELMENDORF 

AFB 

05/01 

-  09/15 

09/16 

-  04/30 

FAIRBANKS 

- 

05/01 

-  09/15 

09/16 

-  04/30 

FT.  RICHARDSON 

05/01 

-  09/15 

09/16 

-  04/30 

FT.  WAINWRIGHT 

05/01 

-  09/15 

09/16 

-  04/30 

GLENNALLEN 

\ 

HEALY 

161 
80 

115 
92 
80 

140 

135 
85 

95 
79 
80 

125 

90 

100 

110 

80 

149 
75 

161 
80 

149 
75 

161 
80 

149 
75 
94 


68 
60 
73 
65 
54 
73 
71 
62 

66 
64 
67 

56 
53 
58 

71 
54 

62 
55 

68 
60 

62 
55 

68 
60 

62 

55' 

54 


229 
140 
188 
157 
134 
213 
206 
147 

161 
143 
jL47 

181 
143 
158 
181 
134 

211 
130 

229 
140 

211 
130 

229 
140 

211 
130 
148 


01/01/2000 

01/01/2000 

03/01/1999 

01/01/2000 

01/01/2000 

01/01/2000 

10/01/1999 

03/01/1998 

10/01/1998 

10/01/1998 

03/01/1999 

01/01/2000 

01/01/2000 

01/01/2000 

03/01/1999 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 

01/01/2000 
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06/01  - 

08/31 

09/01  - 

05/31 

UriCtK 

05/15  - 

09/15 

09/16  - 

05/14 

.UNEAU 

AKTOVIK 

AVIK  CAMP 

ENAI-SOLDOTNA 

04/01  - 

10/01 

11/01  - 

03/31 

;ennicott 

lETCHIKAN 

04/01  - 

10/15 

10/16  - 

03/31 

:iNG  SALMON 

05/01  - 

10/01 

10/02  - 

04/30 

lAWOCK 

05/01  - 

08/31 

09/01  - 

04/30 

:ODIAK 

:OTZEBUE 

05/01  - 

08/31 

09/01  - 

04/30 

:ULIS  AGS 

05/01  - 

09/15 

09/16  - 

04/30 

ICCARTHY 

lETLAKATIA 

05/30  - 

10/01 

10/02  - 

05/29 

1URPHY  DOME 

05/01  - 

09/15 

09/16  - 

04/30 

lOME 

lUIQSUT 

PETERSBURG 

'OINT  HOPE 

POINT  LAY 

5RUDH0E  BAY 

jEWARD 

05/01  - 

09/30 
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MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


125 
90 

109 

76 

95 

165 

125 

104 

67 

149 

104 
80 

160 
100 

95 
79 
90 

137 
95 

161 

80 

149 

85 
-78 

149 
75 
85 

120 
87 

130 

105 
80 

122 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


56 
53 

61 
58 
66 
75 
69 

65 
61 
68 

71 
69 

88 
82 

66 
64 
68 

63 
54 

68 
60 
68 

52 
51 

62 

55 
58 
47 
57 
70 
67 
67 

65 


181 
143 

170 
134 
161 
240 
194 

169 
128 
217 

175 
149 

248 
182 

161 
143 
158 

200 
149 

229 

140 
217 

137 
129 

211 
130 
143 
167 
144 
200 
172 
147 

187 


01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
03/01/1999 

01/01/2000 
01/01/2000 
10/01/1998 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 

10/01/1998 
10/01/1998 
01/01/2000 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 
10/01/1998 

03/01/1999 
03/01/1999 

01/01/2000 
01/01/2000 
01/01/2000 
01/01/2000 
03/01/1999 
03/01/1999 
03/01/1999 
03/01/1999 

03/01/1999 
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Maximum  Per  Diem  Rates  for  official  travel 

in  Alaska 

,  Hawaii,  the  Commonwealths 

of  Puerto  Rico  and  the  Northern 

Mariana  Is! 

Lands 

and 

Possessions 

of  the  United 

States  by  Federal  Government  civilian  employees. 

- 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER 

DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

= 

(C) 

* 

10/01  -  04/30 

86 

61 

147 

03/01/1999 

SITKA-MT.  EDGECOMBE 

05/16  -  09/15 

139 

73 

212 

01/01/2000 

09/17  -  05/15 

129 

72 

201 

01/01/2000 

SKAGWAY 

04/01  -  10/15 

104 

71 

175 

01/01/2000 

10/16  -  03/31 

80 

69 

149 

01/01/2000 

I           ' 

SPRUCE  CAPE 

90 

68 

158 

01/01/2000 

1 

TANANA 

85 

58 

143 

01/01/2000 

UMIAT 

107 

33 

140 

03/01/1999 

VALDEZ 

05/01  -  10/01 

117 

68 

185- 

01/01/2000 

10/02  -  04/30 

99 

66 

165 

01/01/2000 

WAINWRIGHT 

111 

81 

192 

.   01/01/2000 

1 

WASILLA 

95 

60 

155 

01/01/2000 

WRANGELL 

04/01  -  10/15 

104 

71 

175 

01/01/2000 

10/16  -  03/31 

80 

69 

149 

01/01/2000 

YAKUTAT 

110 

68 

178 

03/01/1999 

[OTHER] 

80 

54 

134 

01/01/2000 

AMERICAN  SAMOA 

AMERICAN  SAMOA 

73 

53 

126 

03/01/1997 

GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 

135 

79 

214 

01/01/2000 

HAWAII 

CAMP  H  M  SMITH 

99 

61 

160 

01/01/2000 

EASTPAC  NAVAL  COMP  TELE  AREA 

99 

61 

160 

01/01/2000 

FT.  DERUSSEY 

99 

61 

160 

01/01/2000 

FT.  SHAFTER 

99 

61 

160 

01/01/2000 

HICKAM  AFB 

99 

61 

160 

01/01/2000 

HONOLULU  (INCL  NAV  &  MC  RES 

CTR)   99 

61 

160 

01/01/2000 

ISLE  OF  HAWAII:  HILO 

71 

50 

121 

01/01/2000 

ISLE  OF  HAWAII:  OTHER 

89. 

50 

139 

01/01/2000 

ISLE  OF  KAUAI 

- 

05/01  -  11/30 

103 

58 

161 

01/01/2000 

12/01  -  04/30 

131 

61 

192 

01/01/2000 

ISLE  OF  KURE 

65 

41 

106 

05/01/1999 

ISLE  OF  MAUI 

100 

64 

164 

01/01/2000 

ISLE  OF  OAHU 

99 

61 

160 

01/01/2000 

KANEOHE  BAY  MC  BASE 

99 

61 

160 

01/01/2000 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

05/01  -  11/30 

103 

58 

161 

01/01/2000 

12/01  -  04/30 

131 

61 

192 

01/01/2000 
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Maxi 

Tium  Per  Diem  Rates  for  official 

travel 

in  Al 

aska 

,  Hawaii,  the  Commonwealths 

of  E 

uerto  Rico  and  the  Northern 

Mariana  Islands 

and 

Possessions 

of  the  United 

Stat 

es  by  Federal  Government  civilian  employees. 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOc;i 

LITY 

AMOUNT 

RATE 

RATE 

DATE 

f 

(A)    + 

(B) 

= 

(C) 

i 

KILAUEA  MILITARY  CAMP 

71 

50 

121 

01/01/2000 

LUALUALEI  NAVAL  MAGAZINE 

99 

61 

160 

01/01/2000 

SIAS  BARBERS  POINT 

9d 

61 

160 

01/01/2000 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

99 

61 

160 

01/01/2000 

5CH0FIELD  BARRACKS 

99 

61 

160 

01/01/2000 

WHEET.KR  ARMY  AIRFIELD 

99 

61 

160 

01/01/2000 

[OTHER] 

72 

61 

133 

01/01/2000 

JOHN 

STON  ATOLL 

JOHNSTON  ATOLL 

13 

9 

22 

10/01/1998 

MIDW 

AY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 

65 

41 

106 

05/01/1999 

NORI 

HERN  MARIANA -ISLANDS 

ROTA 

88 

69 

157 

01/01/2000 

SAIPAN 

140 

87 

227 

01/01/2000 

[OTHER] 

55 

62 

117 

01/01/2000 

PUEP 

TO  RICO 
BAYAMON 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA  SVC 

CTR, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

HUMACAO 

82 

54 

136 

01/01/2000 

LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

MAYAGUEZ 

85 

59 

144 

01/01/2000 

PONCE 

96 

69 

165 

01/01/2000 

ROOSEVELT  RDS  &  NAV  STA 

82 

54 

136 

01/01/2000 

SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

SAN  JUAN  &  NAV  RES  STA 

'■ 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

[OTHER] 

62 

57 

119 

01/01/2000 

VIRC 

IN  ISLANDS  (U.S.) 
ST.  CROIX 

04/15  -  12/14 

93 

72 

165 

01/01/2000 

Civi 
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LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

12/15  - 

04/14 

ST.  JOHN 

04/15  - 

12/14 

12/15  - 

04/14 

ST.  THOMAS 

04/15  - 

12/14 

12/15  - 

04/14 

WAKE  ISLAND 

WAKE  ISLAND 

129 

219 
382 

163 
288 

60 


76 

84 

100 

73 
86 

32 


205 

303 
482 

236 
374 

92 


01/01/2000 

01/01/2000 
01/01/2000 

01/01/2000 
01/01/2000 

09/01/1998 
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0-C 


OF  EDUCATION 


National  Assessment  Governing 
Board;  information  Collection  Request 


agency:  Nation  il 
Governing  Boaip 
Education. 
action:  Notice 
Collection  Acti 
Comment. 


of 


Assessment 
;  Department  of 


Information 
ity;  Request  for 


SUMMARY:  In  co  npliance  with  the 
Paperwork  Red  iction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announced  a 
proposed  infori  lation  collection  request 
(ICR)  of  the  Nat  lonal  Assessment 
Governing  Boai  1  (the  Governing  Board, 
or  NAGB).  The  nformation  collection  is 
to  conduct  two  research  and  validation 
support  studies  related  to  test 
development  fo  r  the  proposed 
Voluntary  Nati(  mal  Test  (VNT)  during 
Spring  2000.  Bt  fore  submitting  the  ICR 
to  the  Office  of  Vlanagement  and  Budget 
(OMB),  the  Gov  jming  Board  is 
soliciting  comn  lents  on  the  information 
collection  as  dc  scribed  below. 
DATES:  Commei  its  must  be  submitted  on 
or  before  Febru  uy  17.  2000. 
ADDRESSES:  Submit  written  comments 
identified  by  "I^R:  VNT  Research  and 
Validation  Sup  jort  Studies  (Option 
Year  2)"  by  ma  1  or  in  person  addressed 
to:  Ray  Fields.  Assistant  Director, 
National  Asses  ment  Governing  Boards. 
Suite  825,  800  Jorth  Capitol  Street, 
N.W.,  Washing  on,  DC  20002. 

Comments  m  jy  also  be  submitted 
electronically  l  y  sending  electronic 
mail  (e-mail)  to  Ray_@FieldsED.GOV. 
Electronic  com  nents  must  be  identified 
by  the  title  of  tl  le  ICR.  No  confidential 
business  inforn  lation  should  be 
submitted  throi  igh  e-mail.  Comments 
sent  by  e-mail  i  lust  be  submitted  as  an 
ASCII  file  avoi(  ing  the  use  of  special 
characters  an  a:iy  form  of  encryption. 

Information  t  ubmitted  as  a  comment 
concerning  this  document  may  be 
claimed  confid  ;ntial  by  marking  any 
part  or  all  of  th  it  information  as 
confidential  business  information  (CBI). 
Information  so  marked  will  not  be 
disclosed  exce  it  in  accordance  with 
procedures  set  orth  in  40  CFR  Part  2. 
A  copy  of  the  c  Dmment  that  does  not 
contain  CBI  mi  st  be  submitted  for 
inclusion  in  th  >  public  record. 
Information  no  t  marked  confidential 
may  be  disclos  ;d  publicly  by  NAGB 
without  prior  r  otice. 

All  written  c  jmments  will  be 
available  for  p\  iblic  inspection  at  the 
address  given  <  bove  from  8  a.m.  to  4:30 


p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Fields,  Assistant  Director,  National 
Assessment  Governing  Board,  Suite  825, 
800  North  Capitol  Street,  N.W.,      . 
Washington,  DC  20002.  Telephone  (202) 
357-0395;  e-mail :Ray_Fields@ED.GOV. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
this  ICR  may  be  obtained  from  the 
contact  person  listed  above. 

I.  Information  Collection  Request 

The  National  Assessment  Governing 
Board  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Title:  Voluntary  National  Tests  (VNT): 
Research  and  Validation  Support 
Studies  (Option  Year  2) 

Affected  Entities:  Parties  affected  by 
this  information  collection  are 
individuals  and  State,  local,  or  Tribal 
SEAs  or  LEAs. 

Abstract:  In  order  to  comply  with  the 
mandates  of  PL  105-78,  the  National 
Assessment  Governing  Board  (NAGB) 
proposes  to  conduct  two  research  and 
validation  support  studies.  Congress 
vested  exclusive  authority  in  the 
Governing  Board  for  test  development 
for  the  proposed  VNT.  At  the  same  time. 
Congress  prohibited  pilot  testing  and 
field  testing  of  questions  developed  for 
the  proposed  VNT.  No  test  question 
developed  for  the  proposed  VNT  will  be 
used  in  these  research  studied.  Instead, 
test  questions  used  for  the  National 
Assessment  of  Education  Progress 
(NAEP)  will  be  employed.  This  is  to 
ensiu'e  that  the  prohibition  on  pilot  and 
field  testing  is  not  violated,  while  still 
providing  for  research  needed  to  answer 
questions  related  to  test  development. 

The  data  collected  will  serve  two 
purposes:  (a)  Provide  information  on  the 
feasibility  of  a  calibration  linkage 
between  the  proposed  Voluntary 
National  Test  (VNT)  and  the  National 
Assessment  of  Education  Progress 
(NAEP)  (more  specifically — between  a 
test  designed  to  give  individual  results 
and  a  siu^'ey  designed  to  report  group 
results);  and  (b)  provide  information 
needed  to  inform  policy  and  practice 
related  to  test  accommodations  for 
students  with  limited  English 
proficiency,  specifically,  to  help  guide 
the  development  of  an  8th  grade 
mathematics  test  booklet  in  two 
languages  (i.e.,  a  "dual  language" 
booklet  in  this  case  in  English  and 
Spanish). 

The  two  research  studies  will  also 
assist  NAGB  in  making  three  of  the  four 
determination  required  by  Congress:  (1) 
The  extent  to  which  test  items  selected 
for  use  on  the  tests  are  fi-ee  ft-om  racial, 


cultural  or  gender  bias;  (2)  whether  the 
test  development  process  and  test  items 
adequately  assess  student  reading  and 
mathematics  comprehension  in  the  form 
most  likely  to  yield  accurate 
information  regarding  student 
achievement  in  reading  and 
mathematics;  and  (3)  whether  the  test 
development  process  and  test  items  take 
into  account  the  account  the  needs  of 
disadvantaged,  limited  English 
proficient  and  disabled  students. 

The  first  study  is  directed  toward 
establishing  the  feasibility  of  a 
calibration  linkage  between  a  test  form 
resembling  an  individual  test  and  a 
survey  of  group  results — the  National 
Assessment.  Research  questions  to  be 
answered  include  the  following:  What 
are  the  effects  on  the  measurement  of 
student  performance  of  an  individually 
administered  test  that  shares  a 
framework  with  NAEP  but  which  differs 
somewhat  from  NAEP  in  content 
coverage,  administration,  and  imit  of 
analysis?  It  is  possible  to  establish  a 
strong  link  between  the  group-focused 
results  of  NAEP  and  such  an 
individually  administered  test?  What 
inferences  can  be  supported  by  such  a 
link? 

4800  students  from  Grade  4  and  4800 
students  from  Grade  8  are  expected  to 
participate  in  this  study.  The  9600 
students  will  be  divided  equally  across 
three  conditions. 

Students  in  the  first  condition  will 
take  a  "NAEP  Special  Form"  booklet, 
consisting  of  NAEP  items  constructed  to 
be  as  parallel  as  possible  to  the 
proposed  VNT  forms.  This  parallelism 
would  include  content  coverage,  timing, 
and  shape  of  the  test  information 
function  (TIF),  which  has  been 
proposed  to  be  flatter  than  the  TIF  for 
NAEP.  Because  empirical  information 
on  each  item  is  needed  to  construct  a 
form  with  a  specified  TIF,  the  items 
would  come  from  the  previous  NAEP 
administration  in  the  respective 
subjects. 

Students  in  the  second  condition 
would  take  "Extended  NAEP"  booklets, 
which  are  based  on  blocks  of  items  ft-om 
the  2000  NAEP  administration  and 
would  be  constructed  to  be 
representative  of  the  content  and 
statistical  specifications  (TIF)  of  NAEP. 
The  forms  for  Grade  8  mathematics 
would  consist  of  six  intact  15-minute 
blocks  administered  in  two  45-minute 
sessions.  The  forms  for  Grade  4  reading 
would  consist  of  four  NAEP  reading 
blocks,  also  administered  in  two  45- 
minute  sessions.  (Because  the  reading 
blocks  are  timed  at  25  minutes  each, 
some  items  will  have  to  be  deleted  to  fit 
into  the  reduced  testing  time.)  The 
administration  of  these  forms  would  be 
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under  conditions  proposed  for  the  VNT. 
To  avoid  the  circularity  of  linking  the 
seime  items  to  themselves,  the  items 
used  in  the  extended-NAEP  forms 
should  be  distinct  from  those  used  in 
the  NAEP  Special  Forms. 

In  the  first  two  conditions  of  this 
proposed  study,  the  two  types  of  forms 
would  be  spiraled  together  and 
administered  to  equivalent  samples  of 
students.  Because  the  NAEP  Special 
Forms  and  the  Extended-NAEP  forms 
would  be  administered  under  the  same 
conditions,  issues  of  administration, 
timing,  and  motivation  become  moot.  If 
the  content  match  between  the  NAEP 
Special  forms  and  the  simulated  VNT 
forms  could  be  made  sufficiently  close, 
a  linking  study  between  the  two  types 
of  forms  would  approximate  a  linkage 
study  between  actual  VNT  forms  and 
Extended-NAEP.  If  a  calibration  were 
successful,  the  resulting  linkage 
interpretations  would  be  in  terms  of 
student  performance  on  NAEP  when 
NAEP  is  given  under  VNT  conditions. 

Students  in  the  third  condition  differ 
from  the  other  two  in  that  they  would 
be  taking  the  "NAEP  Special  Form" 
under  motivated  circumstances.  It  is 
quite  plausible  that  the  same  student 
would  perform  at  a  higher  level  under 
a  motivated  situation  ^^^^  ^^  die  VNT, 
where  individual  scores  are  obtained 
under  a  low  motivation  situation  such 
as  the  NAEP.  This  differential  effect  of 
motivation  could  impact  achievement 
level  cut-points  (among  other  things)  in 
ways  that  cannot  be  assessed  in  the  two 
conditions  described  above. 
Consequently,  the  third  condition  of 
this  study  involves  paying  students  $1 
for  every  item  they  answer  correctly. 
This  procedure  is  directly  modeled  after 
research  conducted  on  motivational 
interventions  for  the  NAEP.  A 
comparison  of  item  parameters  and  test 
characteristic  curves  for  the  NAEP 
Special  Forms  under  motivated  and 
unmotivated  conditions  would  provide 
information  on  the  differential  impact  of 
motivation  and  how  to  adjust  results  for 
any  subsequent  linking  study  between 
the  VNT  and  NAEP. 

The  second  study  involves  a  series  of 
subtasks  directed  toward  informing 
NAGB's  inclusion  and  accommodation 
policies  regarding  LEP  students.  These 
tasks  are: 

Subtask  A.  Writing  an  issues  paper 
covering  theory  and  research  related  to 
the  development  of  a  dual  language  test. 
This  paper  would  inform  procedures  to 
be  used  in  the  translation  of  items  into 
the  second  language  [i.e.,  Spanish) 
(Subtask  B). 

Subtask  B.  Using  released  and  secure 
NAEP  8th  grade  mathematics  items  to 
construct  simulated  VNT-M  test 


booklets  (dual  language  and  English- 
only  versions).  The  English  language 
version  of  this  booklet  will  be  the  same 
as  the  one  for  the  "NAEP  Special  Form 
described  earlier. 

Subtask  C.  Evaluating  the 
psychometric  equivalence  of  the  dual 
language  and  English-only  booklets  via 
traditional  quantitative  analyses.  Six 
himdred  bilingual  and  LEP  students 
will  be  recruited  and  randomly  assigned 
to  complete  either  the  dual  language  or 
English-only  version  of  the  test  booklet. 
Quantitative  analyses  will  be  conducted 
to  examine  the  psychometric 
equivalence  of  die  two  test  versions 
(mean  differences;  differential  item 
functioning;  correlations). 

Subtask  D.  Conducting  focus  groups 
of  students  immediately  after  they  tjike 
the  VNT-M  to  document  students' 
overall  experience  with  the  two  types  of 
booklets.  Sixty  students  will  be 
recruited  to  do  these  focus  groups,  in 
order  to  obtain  their  insights  and 
general  reactions  to  the  booklets. 

Subtask  E.  Conducting  cognitive 
laboratory  studies  to  obtain  in-depth 
information  on  the  validity  of  the 
translation  and  about  how  students  use 
the  dual  language  test.  An  additional 
nine  LEP  and  nine  English-speaking 
students  will  be  asked  to  participate  in 
this  study,  in  order  to  explore  the 
performance  of  both  Anglo  and 
Hispanic  LEP  students  to  identify 
solution  pathways  that  students  choose 
to  use. 

Subtask  C  through  E  will  allow  for  a 
thorough  investigation  into  the 
cognitive  processes  that  bilingual  and 
limited  English  proficient  (LEP) 
students  employ  when  using  the  dual 
language  version  of  the  VNT-M.  In 
addition,  thfey  will  provide  information 
about  factors  other  than  mathematical 
knowledge  and  problem-solving  ability 
that  may  have  an  effect  on  their 
performance  on  the  test. 

The  five  subtasks  listed  above  will 
offer  answers  to  the  following  research 
questions  to  examine  the  quality  of  the 
dual  language  test,  taking  into  account 
several  features  of  the  items: 

Cognitive:  Do  students  understand  the 
native  language  version  of  the  test 
questions  as  a  vehicle  for  assessing 
mathematics?  (Subtasks  C,  D,  E) 

Content:  Is  the  content  of  the  native 
language  version  of  the  test  questions 
the  same  as  the  English  version? 
(Subtasks  B,  C,  D,  E) 

Format:  What  considerations  should 
be  given  to  how  the  test  questions 
appear  on  the  pages  of  the  test  booklet? 
(Subtasks  A.  B) 

Cultural:  Is  the  native  language 
version  clear  and  acceptable  to  the 
various  communities  in  the  United 


States  for  whom  this  is  the  native 
language?  (Subtasks  A.  B,  C,  D,  E) 

Academic:  Are  the  grammar  and 
language  structure  used  in  the  native 
language  version  correct?  (Subtasks  B. 
D.E) 

Scoring:  What  considerations  need  to 
be  made  for  scoring  dual  langauge  test 
booklets? 

(Subtask  A) 

Psychometric  Equivalence:  Is  there  a 
psychometric  equivalence  between  the 
dual  language  version  and  the  English 
only  versions  of  the  test?  (Subtask  C) 

A  total  of  10,128  students  is  expected 
to  participate  in  the  two  studies  (4800 
4th  graders  and  4800  8th  graders  in  the 
calibration  linkage  feasibility  study;  510 
LEP  and  bilingual  students  taking  the 
dual  language  or  English-only  math  test 
(from  which  there  will  be  60  focus 
group  participants);  and  18  cognitive 
laboratory  participants).  These  students 
will  be  recruited  from  300  schools. 
Students  in  the  motivated  condition  of 
the  calibration  linkage  study,  focus 
group  participants  and  cognitive 
laboratory  participants  will  receive  a 
token  monetary  incentive.  Also  under 
consideration  is  a  modest  monetary 
inventive  for  each  participating  school. 

Burden  Statement:  Assuming  a  2  hour 
burden  for  each  of  the  10,128  students 
expected  to  participate  in  the  two 
studies,  a  total  of  20,376  hours  is 
estimated.  An  additional  300  hours  of 
school  burden  (one  hour  per 
participating  school)  is  expected, 
reflecting  the  time  it  would  take  to 
collect  student  background  data  for  our 
research  purposes.  Participation  in  this 
study  is  voluntary.  State,  local,  and  non- 
public education  agencies  will  not  be 
mandated  or  required  to  participate. 

II  Request  for  Comments 

The  National  Assessmenf  Governing 
Board  solicits  comments  to  assist  it: 

(a)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Governing  Board, 
including  whether  the  information  will 
have  practical  utility; 

(b)  Evaluate  the  accuracy  of  the 
Governing  Board's  estimates  of  the 
burden  of  the  proposed  collection  of 
information; 

(c)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected; 

(d)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
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information  tect  nology,  e.g.,  permitting 
electronic  subm  ssion  of  responses. 

m.  Public  Recoi  d 

A  record  has  t  een  established  for  this 
action.  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comnlents,  is  available  for 
inspection  from  8:30  a.m.  to  5  p.m., 
Monday  througt  Friday,  excluding  legal 
holidays.  The  pi  iblic  record  is 
maintained  at  th  e  National  Assessment 
Governing  Board,  800  North  Capitol 
Street  NW.  Suit^  825,  Washington  DC, 
20002. 

■2 


Dated:  January 
Roy  Tniby, 

Executive  Directoi . 
Governing  Board. 
(FR  Doc.  00-1072 

8ILUN0  CODE  40eiMtl-M 


.2000. 

National  Assessment 
Filed  1-14-00;  8:45  am) 


DEPARTMENT  pF  EDUCATION 

Recognition  of  JAccredHing  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Ecfcication, 
and  State  Agencies  for  Approval  of 
Nurse  Education 


AGENCY:  National 
on  Institutional 
Department  of 
Committee). 


Advisory  Committee 
Quality  and  Integrity, 
B  ducation  (The  Advisory 
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The  purpose 
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Secretary  for 
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Advisory 
on  May  24-26, 
invites  written 
submitting 
reviewed  at  the 


Purpose  of  This  Notice? 

I  if  this  notice  is  to  invite 
ei>ts  on  accrediting 

applications  to  the 
in  tial  or  renewed 
be  reviewed  at  the 
Comniittee  meeting  to  be  held 
!000.  The  notice  also 
( lomments  on  agencies 
intei  im  reports  that  will  be 
May  meeting. 


Where  Should  I 
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Please  submi 
by  March  3, 
Kershenstein 
and  State  Liaisdn 
at  the  U.S.  Depi  irtment 
1990  K  Street 
8131,  Washin; 
(202)  708-7417 


igta 


telecommunications 
(TDD)  may  call 
Relay  Service 
between  8  a.m 
Monday  througli 


a: 


What  Is  the  Au 
Committee? 


The 
Institutional  Qi 
established  un(|er 
Higher 


Submit  Mv  Comments? 


FFW, 


your  written  comments 
to  Karen 
ijirector.  Accreditation 
.  You  may  contact  her 
of  Education, 
8th  Floor,  Room 
n,  DC  20006,  telephone: 
Individuals  who  use  a 
device  for  the  deaf 
the  Federal  Information 
1-800-877-8339 
and  7  p.m..  Eastern  time, 
Friday. 


hority  for  the  Advisory 


National  Advisory  Committee  on 
ality  and  Integrity  is 
Section  114  of  the 
Education  Act  (HEA),  as 


amended.  20  U.S.C.  1011.  One  of  the 
purposes  of  the  Advisory  Committee  is 
to  advise  the  Secretary  of  Education  on 
the  recognition  of  accrediting  agencies 
and  State  approval  agencies. 

Will  This  Be  My  Only  Opportunity  To 
Submit  Written  Comments? 

Yes,  this  notice  aimounces  the  only 
opportunity  you  will  have  to  submit 
written  comments.  However,  a 
subsequent  Federal  Register  notice  will 
announce  the  meeting  and  invite 
individuals  and/ or  groups  to  submit 
requests  to  make  oral  presentations 
before  the  Advisory  Committee  on  the 
agencies  that  the  Committee  will 
review.  That  notice,  however,  does  not 
offer  a  second  opportunity  to  submit 
written  comment. 

What  Happens  to  the  Comments  That  I 
Submit? 

We  will  review  your  comments,  in 
response  to  this  notice,  as  part  of  our 
evaluation  of  the  agencies'  compliance 
with  the  Secretary's  Criteria  for 
Recognition  of  Accrediting  Agencies. 
The  Criteria  are  regulations  found  in  34 
CFR  Part  602. 

We  will  also  include  your  comments 
in  the  staff  analyses  that  we  present  to 
the  Advisory  Committee  at  its  May  2000 
meeting.  Therefore,  in  order  for  us  to 
give  full  consideration  to  the  comments 
we  receive,  it  is  important  that  we 
receive  your  comments  on  all  agencies 
by  March  3,  2000.  In  all  instances,  your 
comments  about  agencies  seeking  initial 
or  continued  recognition  must  relate  to 
the  Criteria  for  the  Recognition.  In 
addition,  your  comments  for  any  agency 
whose  interim  report  is  scheduled  for 
review  must  relate  to  the  issues  raised 
and  the  Criteria  for  Recognition  in  the 
Secretary's  letter  that  requested  the 
interim  report. 

What  Happens  to  Comments  Received 
After  the  Deadline? 

We  will  review  comments  received 
after  the  deadline  as  complaints.  If  such 
comments  upon  investigation  reveal 
that  the  accrediting  agency  is  not  acting 
in  accordance  with  the  Criteria  for 
Recognition,  we  will  take  action  either 
before  or  after  the  meeting,  as 
appropriate.  We  will  notify  the 
commentors  of  the  disposition  of  those 
comments. 

What  Agencies  Are  on  the  Agenda  for 
the  Meeting? 

The  Secretary  of  Education  recognizes 
accrediting  agencies  and  State  approval 
agencies  for  public  postsecondary 
vocational  education  and  nurse 
education  if  he  determines  that  they 
meet  the  Criteria  for  Recognition. 


Recognition  means  that  the  Secretary 
considers  the  agency  to  be  a  reliable 
authority  as  to  the  quality  of  education 
offered  by  institutions  or  programs  that 
are  encompassed  within  the  scope  of 
recognition  he  grants  to  the  agency.  The 
following  agencies  will  be  reviewed        , 
during  the  May  2000  meeting  of  the 
Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies 

Petition  for  Initial  Recognition 

1.  Midwifery  Education  Accreditation 
Commission  (Requested  scope  of 
recognition:  to  accredit  and  preaccredit 
direct-entry  (non-nurse)  midwifery 
certificate  and  undergraduate  and 
graduate  degree  educational  programs 
and  institutions). 

Petitions  for  Renewal  of  Recognition 

1.  "American  Association  for  Marriage 
and  Family  Therapy,  Commission  on 
Accreditation  for  Marriage  and  Family 
Therapy  Education  (Requested  scope  of 
recognition:  the  accreditation  of  clinical 
training  programs  in  marriage  and 
family  therapy  at  the  master's,  doctoral, 
and  postgraduate  levels.  The  agency 
also  requests  that  its  recognition  include 
its  preaccreditation  status 
["Candidacy"]) 

2.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  (Requested  scope 
of  recognition:  The  accreditation  of 
programs  in  legal  education  that  lead  to 
the  first  professional  degree  in  law,  as 
well  as  freestanding  law  schools  offering 
such  programs). 

3.  Accreditation  Commission  for 
Acupimcture  and  Oriental  Medicine 
(Requested  scope  of  recognition:  the 
accreditation  of  first-professional 
master's  degree  and  professional 
master's  level  certificate  and  diploma 
programs  in  acupuncture  and  Oriental 
medicine). 

4.  Accrediting  Commission  on 
Education  for  Health  Services 
Administration  (Requested  scope  of 
recognition:  The  accreditation  of 
graduate  programs  in  health  services 
administration). 

5.  American  Osteopathic  Association, 
Biueau  of  Professiontil  Education 
(Requested  scope  of  recognition:  The 
accreditation  and  preaccreditation 
["Provisional  Accreditation"]  of 
freestanding  institutions  of  osteopathic 
medicine  and  programs  leading  to  the 
degree  of  Doctor  of  Osteopathy  or 
Doctor  of  Osteopathic  medicine) 

6.  American  Pediatric  Medical 
Association,  Coimcil  on  Pediatric 
Medical  Education  (Requested  scope  of 
recognition:  The  accreditation  and 
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preaccreditation  ["Candidate  Statils"]  of 
kj  freestanding  colleges  of  podiatric 

li  medicine  and  programs  of  podiatric 

medicine,  including  first  professional 

programs  leading  to  the  degree  of  Doctor 

of  Podiatric  Medicine] 

7.  National  Council  for  Accreditation 
of  Teacher  Education  (Requested  scope 
of  recognition:  the  accreditation  of 
professional  education  imits  providing 
baccalavueate  and  graduate  degree 
programs  for  the  preparation  of  teachers 
and  other  professional  personnel  for 
elementary  and  secondary  schools). 

8.  New  York  State  Board  of  Regents 
(Requested  scope  of  recognition:  The 
accreditation  [registration]  of  collegiate 
degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education). 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  renewed  recognition 
to  the  agency) — 

1 .  American  Academy  for  Liberal 
Education 

2.  Association  of  Advanced  Rabbinical 
and  Talmudic  Schools,  Accreditation 
Commission 

3.  Accrediting  Biu-eau  of  Health 
Education  Schools 

4.  American  Veterinary  Medical 
Association,  Council  on  Education 

5.  The  Council  on  Chiropractic 
Education,  Commission  on 
Accreditaiton 

6.  Council  on  Education  for  Public 
Health 

7.  National  Environmental  Health 
Sciences  and  Protection  Accreditation 
Council 

8.  National  League  for  Nursing 
Accrediting  Commission 


State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petition  for  Renewal  of  Recognition 

1 .  Puerto  Rico  Human  Resources  and 
Occupational  Development  Council. 
Interim  Report — 

1 .  Oklahoma  Department  of  Vocational 
and  Technical  Education 

2.  Utah  State  Board  for  Applied 
Technology  Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition 
1 .  Montana  State  Board  of  Nursing 
Interim  Report — 

1 .  Maryland  State  Board  of  Nursing 

Where  Can  I  Inspect  Petitions  and 
Third-Party  Comnnents  Before  and  After 
the  Meeting? 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  and 
copying  at  the  U.S.  Department  of 
Education,  1990  K  Street,  NW,  8th 
Floor,  Room  8131,  Washington,  DC 
20006.  telephone  (202)  708-7417 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  until  May 

2,  2000.  They  will  be  available  again 
after  the  May  24-26  Advisory 
Committee  meeting.  It  is  preferred  that 
an  appointment  be  made  in  advance  of 
such  inspection  or  copying. 

Authority:  5  U.S.C.  Appendix  2. 

Greg  Woods, 

Chief  Operating  Officer,  Student  Financial 

Assistance. 

[FR  Doc.  00-1022  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 
Office  Of  Fossil  Energy 

[FE  Docket  No.  93-30-NG  et  at] 

Enron  Canada  Corp.  (Formerly  Enron 
Capital  &  Trade  Resources  Canada 
Corp.)  et  al;  Orders  Granting, 
Amending  and  Vacating  Authorizations 
to  Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting, 
amending  and  vacating  natural  gas, 
including  liquefied  natiu°al  gas  import 
and  export  authorizations.  These  Orders 
are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natuiral  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  January  10. 
2000. 

Clifford  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  S-  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 

Attachment 


Appendix— Orders  Granting,  Amending  and  Vacating  Import/Export  Authorizations 

[DOE/FE  Authority] 


Order  No. 

Date 
issued 

Importer/exporter  FE  docket  No. 

Import 
volume 

Export 
volume 

, I 

Comments 

79&-C  

12-07-99 
12-07-99 
12-08^99 

12-08-99 

Enron  Canada  Corp.  (Formerly  Enron  Cap- 
ital &  Trade  Resources  Canada 
Corp.)93-30-NG. 

Bay  State  Gas  Company  99-97-NG  

NUI  Energy  Brokers,  Inc.  99-102-NG 

Phibro  Inc.  99-98-NG 

Name  change. 

Import  from  Canada,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery 
after  January  6,  2000. 

Import  and  export  up  to  a  combined  total 
from  and  to  Canada  and  Mexico,  over  a 
two-year  tern  beginning  on  October  1. 
1999,  and  extending  through  September 
30,2001 

Import  from  Canada,  including  LNG.  and 
export  to  Canada  over  a  two-year  term 
beginning  on  January  1,  2000,  and  ex- 
tending through  December  31.  2001. 

1547 

40  Bet 

250 

200  Bcf  .... 

1548  

1550  

Bcf 

200  Bcf  .... 

2600 
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Order  No. 


Date 
issued 


1551  .... 

1552  .... 

1355-A 

1553  .... 

1554  .... 

1555  ... 

1556  ... 

1462-A 

1557  ... 

1558  .. 

1559  ... 

1560  ... 

1561  ... 

1562  ... 


12- 08-99 


12  09-99 


12  09-99 
12-10-99 


12-17-99 


12 
12 


Granting,  Amending  and  Vacating  Import/Export  Authorizations— Continued 

[DOEypE  Authority] 


Importer/exporter  FE  docket  No. 


Phibro  Inc.  99-99-NG 


14-99 
15-99 


17-99 
21-99 


12  -23-99 


12  -23-99 


12  -23-99 


12 -28-99 


12  -29-99 


Direct  Energy  Marketing  Inc.  99-100-NG 


Senrco  Energy  Services,  Inc.  98-07-NG 
Vemiont  Gas  Systems,  Inc.  99-104-NG 


American  Hunter  Energy  Inc.  99-103-NG 

The  Consumers'  Gas  Company  Ltd.  (d.b.a. 
Enbridge  Consumers  Gas)  99-106-NG. 

Portland  Natural  Gas  Transmission  System 
99-1 11 -NG. 


Portland  Natural  Gas  Transmission  System 

99-1 1-NG. 
San  Diego  Gas  &  Electric  Company  99- 

107-NG. 

Enron  North  America  Corp.  (Formeriy 
Enron  Capital  &  Trade  Resources  Corp.) 
99-105-NG. 


Marathon  Oil  Company  99-108-NG 


Import 
volume 


200  Bcf 


200  Bcf  .... 


20  Bcf 


300  Bcf  .... 


Export 
volume 


200  Bcf  .. 


20  Bcf 


100  Bcf 


100  Bcf 


EnergyUSA-TPC    Corp.     (Formeriy    TPC 
Corporation)  99-112-NG. 


UtiliCorp  United  Inc.  99-113-NG 


El  Paso  Merchant  Energy-Gas,  LP.  99- 
109-NG. 


73  Bcf 


1 ,400  Bcf 


1,400  Bcf 


Comments 


100  Bcf 


73  Bcf 


200  Bcf 


400  Bcf 


Import  from  Mexico,  including  LNG,  and 
export  to  Mexico  over  a  two-year  term 
t)eginning  on  January  1,  2000,  and  ex- 
tending through  December  31,  2001. 

Import  from  Canada,  over  a  two-year  term 
beginning  on  February  1,  2000,  and  ex- 
tending through  January  31 ,  2002. 

Vacate  blanket  import  authority. 

Import  and  export  from  and  to  Canada, 
over  a  two-year  term  beginning  on  De- 
cember 23,  1999,  and  extending  through 
December  22,  2001 . 

Import  from  Canada,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery. 

Export  to  Canada,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery 
after  December  31,  1999. 

Import  and  export  up  to  a  combined  total 
from  and  to  Canada,  over  a  two-year 
term  beginning  on  the  date  of  first  deliv- 
ery. 

Vacate  blanket  import  authority. 

Import  from  Canada,  over  a  twp-year  term 
beginning  on  December  1,  1999,  and  ex- 
tending through  November  30,  2001 . 

Import  from  Canada  and  Mexico,  a  com- 
bined total  and  export  to  Canada  and 
Mexico,  over  a  two-year  term  beginning 
on  January  1,  2000,  and  extending 
through  December  31 ,  2001 . 

Import  and  export  up  to  a  combined  total 
from  and  to  Canada  and  Mexico,  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery. 

Import  and  export  up  to  a  combined  total 
from  and  to  Canada,  over  a  two-year 
term  beginning  on  January  1,  2000,  and 
extending  through  December  31,  2001. 

Import  and  export  up  to  a  combined  total 
from  and  to  Canada,  over  a  two-year 
term  beginning  January  1 ,  2000,  and  ex- 
tending through  December  31,  2001. 

Import  from  Canada,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery 
after  December  31,  1999. 
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BILUNG  CODE  6450-  Sl-P 


departmentIof  energy 

] 

Federal  Energ^  Regulatory 
Commission 

Docket  No.  RP0«h30-000 

ANR  Pipeiine  Company;  Notice  of 
Technical  Conference 


January  11,  2000 

In  the  Comniission 
November  23 
stated  that  it  vvlould 
proceedings, 
conference,  aftt 


such 


's  order  issued  on 
1999,  the  Commission 
institute  ftirther 
as  a  technical 
r  it  had  an  opportunity 


to  evaluate  ANR  Pipeline  Company's 
supplemental  information  concerning 
its  proposed  new  hourly  flow 
transportation  services  and  the  parties' 
comments  on  such  information. 

Take  notice  that  a  technical 
conference  will  be  held  on  Thursday, 
January  27,  2000,  at  10:00  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1012  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  6717-4)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-86&-000,  et  al.] 

1.  Consolidated  Edison  Energy,  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

JANUARY  10,  2000.  Take  notice  that  the 
following  filings  have  been  made  with 
the  Commission: 
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Consolidated  Edison  Energy,  Inc., 
Northeast  Utilities  Service  Company 

[Docket  No.  EROO-865-000) 

Take  notice  that  on  January  5,  2000, 
Consolidated  Edison  Energy,  hic.  (Con 
Edison  Energy)  and  Northeast  Utilities 
Service  Company  (NUSCO)  withdrew  a 
request  for  confidential  treatment 
contained  in  a  December  21, 1999,  filing 
in  the  above-captioned  docket  in  light  of 
two  orders  issued  on  December  29, 
1999.  Con  Edison  Energy  and  NUSCO 
also  provided  additional  imredacted 
copies  of  the  agreements  included  in 
their  earlier  filing. 

Con  Edison  Energy  and  NUSCO  state 
that  copies  of  this  filing  have  been 
mailed  to  the  Massachusetts 
Commission  and  to  persons  designated 
for  service  in  this  proceeding. 

Comment  date.- January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Select  Energy,  Inc.,  Northeast 
Utilities  Service  Company 

[Docket  No.  EROO-952-000] 

Take  notice  that  on  January  5,  2000, 
Select  Energy,  Inc.  (Select)  and 
Northeast  Utilities  Service  Company 
(NUSCO)  withdrew  a  request  for 
confidential  treatment  contained  in  a 
December  29,  1999,  filing  in  the  above- 
captioned  docket  in  light  of  two  orders 
issued  on  December  29,  1999.  Select 
and  NUSCO  also  provided  additional 
unredacted  copies  of  the  agreements 
included  in  their  earlier  filing. 

Select  and  NUSCO  state  that  copies  of 
this  filing  have  been  mailed  to  the 
Massachusetts  and  Cormecticut 
Commissions  and  to  persons  designated 
for  service  in  this  proceeding. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

[Docket  No.  EROO-1 004-000] 

Take  notice  that  on  January  5,  2000, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq. ,  an  Agreement  dated  December 
23, 1999  with  Commonwealth  Energy 
Company  (d/b/a/  electric  AMERICA) 
(CEC)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1,  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  AUegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROO-1 005-000] 

Take  notice  that  on  January  5,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  46  to  add  one 
(1)  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  January  4,  2000  to  NRG 
Power  Marketing  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date;  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-1 007-000] 

Take  notice  that  on  January  5,  2000, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  revision  to  Appendix  A  of  the 
Responsible  Participating  Transmission 
Owner  Agreement  between  the  ISO  and 
Pacific  Gas  and  Electric  Company.  The 
ISO  states  that  the  revision  modifies  the 
Appendix  to  add  Service  Agreements  42 
and  43  to  Bay  Area  Rapid  Transit's  list 
of  contracts;  announces  in  several 
footnotes  in  Appendix  A  the  new 
obligations  of  two  Scheduling 
Coordinators,  the  Western  Area  Power 
Administration  and  the  California 
Power  Exchange,  and  the  authority  for 
appointing  those  Scheduling 
Coordinators;  and  delete  Lassen 
Municipal  Utility  District,  Miimesota 
Methane,  Power  Exchange,  and  Sierra 
Pacific  from  Appendix  A. 

The  ISO  requests  that  the  revision  be 
made  effective  as  of  November  17,  1999. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Restricted  Service  List  in  Docket  Nos. 
ER98-1057-000,  et  al. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Ameren  Services  Company 

[Docket  No.  EROO-1 008-000] 

Take  notice  that  on  January  5,  2000, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Finn  Point-to-Point  Transmission 
Service  between  ASC  and  Reliant 
Energy  Services,  Inc.,  (RES).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  RES  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  ER96-677-O04. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

[Docket  No.  EROO- 1009-000] 
Take  notice  that  on  January  5,  2000, 
•  PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 

23,  1999  with  NewEnergy,  Inc.  (NEV) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1,  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEV  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date;  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

[Docket  No.  EROO-1 01 0-000] 

Take  notice  that  on  January  5,  2000, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  December 

24,  1999  with  PEPCO  Services,  hic. 
(PSI)  under  PECO's  FERC  Electric  X^ff 
Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
January  1,  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  PSI  and  to  the 
Permsylvania  Public  Utility 
Commission. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-101 1-000] 

Take  notice  that  on  January  4,  2000, 
Cinergy  Services,  Inc.  on  behalf  of  its 
Operating  Company  affiliates.  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (COC),  tendered  for 
filing  an  executed  service  agreement 
between  COC  and  Duke  Energy  Trading 
and  Marketing,  L.L.C.  (DETM)  replacing 


2602 


the  unexecutec 
on  November 
ER98-847-00C 
Cost-Based 
Volume  No. 

Cinergy  is 
of  October  29. 
Designation  as 

Comment 
accordance 
at  the  end  of 


service  agreement  filed 
8,  1997  under  Docket  No. 
per  COC  FERC  Electric 
Poi|ver  Sales  Tariff,  Original 


wi  h 


10.  West  Texu 
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6-CB. 

re  questing  an  effective  date 
1997  and  the  same  Rate 
per  the  original  filing. 
■January  24.  2000.  in 
Standard  Paragraph  E 


dote 


tl  is  notice. 


Utilities  Company 


(Docket  No.  EROi)-1012-OOOl 

Take  notice  hat  on  January  5,  2000. 
West  Texas  Uti  lities  Company  (WTU). 
tendered  for  filing  a  letter  agreement, 
dated  December  3. 1999.  between  WTU 
and  Southwesl  Texas  Electric 
Cooperative,  lie.  (Southwest  Texas)  as  a 
supplement  to 'Southwest  Texas'  service 
agreement  wit]  i  WTU  under  WTU's 
Wholesale  Pov  er  Choice  Tariff.  The 
supplement  is  aeing  filed  to  address  a 
billing  error. 

WTU  reques  ts  an  effective  date  of 
April  1, 1994  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  th(  filing  have  been  served 
on  Southwest '  Texas  and  the  Public 
Utility  Commi  ision  of  Texas. 

Comment  d(ite:  January  25.  2000,  in 
accordance  wi  h  Standard  Paragraph  E 
at  the  end  of  tl  is  notice. 


11.  PP&L,  Inc. 


ERO  J-1014-OOOl 


Zane  1 


[Docket  No. 

Take  notice 
PP&L.  Inc.  (PPfeL) 
with  the  Fedeijal 
Commission 
Agreement  betjween 
Utilities,  Inc 
collection,  anc 
and  UGI.  of 
PP&L  Group 
Interconnectic^n 
PJM  Open 
(PJM  Tariff). 

PP&L  requests 
August  1,  199!  I 
PP&L  states 
been  providec 
Pennsylvania 
Commission. 

Comment 
accordance  w 
at  the  end  of 


hat  on  January  5,2000, 
,  tendered  for  filing 
Energy  Regulatory 
executed  Letter 
PP&L  and  UGI 
(pGI),  regarding  the 
allocation  among  PP&L 
transmission  revenue  in  the 
by  PJM 
L.L.C.  (PJM)  under  the 
s  Transmission  Tariff 


Acces 


12.  PP&L,  Inc 

[Docket  No.  ER(J(>-101 5-000] 

Take  notice 
PP&L,  Inc.  (PI^&L) 
Notice  of 
Allegheny  Energy 
LLC  (Allegh 
West  Penn  Poiver 


an  effective  date  of 
for  the  Letter  Agreement, 
a  copy  of  this  filing  has 
to  UGI,  PJM  and  the 
'ublic  Utility 


d  ite:  January  25,  2000,  in 
Lh  Standard  Paragraph  E 
t  lis  notice. 


that  on  January  5.  2000, 
tendered  for  filing  a 

pursuant  to  which 
Supply  Company, 
Energy)  will  replace 
Company,  d/b/a 


Assi  »nment 


Allegheny  Power,  under  Service 
Agreement  No.  21  to  PP&L's  Market- 
Based  Rate  Tariff,  FERC  Electric  Tariff 
First  Revised  Volume  No.  5. 

PP&L  requests  an  effective  date  of  the 
assignment  of  December  10,  1999. 

Comment  date:  January  25,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PG&E  Power  Services  Company 

(Docket  No.  EROO-1016-OOOj 

Take  notice  that  on  January  5,  2000, 
PG&E  Power  Services  Company 
tendered  for  filing  a  Notice  of 
Withdrawal  of  quarterly  reports  filed 
with  the  Commission  in  Docket  Nos. 
ER94-1394,  ER99-976  and  EROa-745. 

Comment  date;  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-lOl 7-000] 

Take  notice  that  on  January  6,  2000, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Western 
Resources,  Inc.  under  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4. 

This  Service  Agreement  supersedes 
the  un-executed  Agreement  originally 
filed  in  Docket  No.  ER98-3385-000  and 
approved  effective  May  18, 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  25,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-1 01 8-000] 

Take  notice  that  on  January  6,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Supplement 
No.  16  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  8,  1999 
to  Reliant  Energy  Services,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Conmiission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 


Comment  date:  January  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1020-000] 

Take  notice  that  on  January  6.  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (WPL),  tendered  for  filing 
a  Negotiated  Capacity  Transaction 
(Agreement)  between  WPL  and  IPC  for 
the  period  January  1 ,  2000  through 
December  31,  2000.  The  Agreement  was 
negotiated  to  provide  service  vmder  the 
Alliant  Energy  System  Coordination  and 
Operating  Agreement  among  lES 
Utilities  Inc.,  Interstate  Power  Company, 
Wisconsin  Power  &  Light  Company  and 
Alliant  Energy. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1021-0001 

Take  notice  that  on  January  6,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Allieint  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (WPL),  tendered  for  filing 
a  Negotiated  Capacity  Transaction 
(Agreement)  between  WPL  and  IPC  for 
the  period  June  1,  2000  through  August 
31,  2000.  The  Agreement  was  negotiated 
to  provide  service  under  the  Alliant 
Energy  System  Coordination  and 
Operating  Agreement  among  lES 
Utilities  Inc.,  Interstate  Power  Company, 
Wisconsin  Power  &  Light  Company  and 
Alliant  Energy. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1022-000]  ' 

Take  notice  that  on  January  6,  2000, 
Alliant  Energy  Corporate  Services.  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (VVPL).  tendered  for  filing 
a  Negotiated  Capacity  Transaction 
(Agreement)  between  IPC  and  WPL  for 
the  period  January  1 ,  2000  through 
December  31,  2000.  The  Agreement  was 
negotiated  to  provide  service  under  the 
Alliant  IPC's  Power  Sales  Tariff  PS-1. 

Comment  date;  January  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1 023-000] 

Take  notice  that  on  January  6,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  and  Wisconsin 
Power  &  Light  (WPL),  tendered  for  filing 
a  Unit  Participation  Capacity 
Transaction  (Agreement)  between  WPL 
and  IPC  for  the  period  June  1,  2000 
through  August  31,  2000.  The 
Agreement  was  negotiated  to  provide 
service  under  the  Alliant  Energy  System 
Coordination  and  Operating  Agreement 
among  lES  Utilities  Inc.,  Interstate 
Power  Company,  Wisconsin  Power  & 
Light  Company  and  Allicmt  Energy. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  Century  Services,  Inc. 

[Docket  No.  EROO-1024-000 

Take  notice  that  on  January  6,  2000, 
New  Centxu^  Services,  Inc.  (NCS),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  the  Master  Commodity  Purchase 
and  Sale  Agreement  between  Public 
Service  and  Reliant  Energy  Services, 
Inc.,  which  is  an  umbrella  service 
agreement  under  Public  Service's  Rate 
Schedule  for  Market-Based  Power  Sales 
(Public  Service  FERC  Electric  Tariff, 
Original  Volume  No.  6). 

NCS  requests  that  this  agreement 
become  effective  on  December  6,  1999. 

Comment  date:  January  26,  2000,  in   . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  EROO-1 025-000] 

Take  notice  that  on  January  6,  2000, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  December  14,  1999, 
between  KCPL  and  Madison  Gas  & 
Electric.  This  Agreement  provides  for 
Market  Based  Sales  Service. 

KCPL  proposes  an  effective  date  of 
December  14,  1999,  and  requests  waiver 
of  the  Commission's  notice  requirement. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Indianapolis  Power  &  Light 
Company 

(Docket  No.  EROO-1026-000] 

Take  notice  that  on  January  6,  2000, 
Indianapolis  Power  &  Light  Company 
(IPL),  tendered  for  filing,  its  Order  Nos. 
888  and  889  compliance  filing  and  an 
application  for  market-based  rate 
authority. 


Copies  of  this  filing  were  served  on 
t^e  Indiana  Utility  Regulatory 
Commission  and  others  as  provided  on 
the  official  service  list. 

Comment  date:  January  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1007  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protest 

January  11.  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11823-000. 

c.  Date  filed:  September  27,  1999. 

d.  Applicant:  Town  of  Newmarket, 
New  Hampshire. 

e.  Name  of  Project:  Macallen  Dam 
Project. 

f.  Location:  At  Macallen  Dam,  on  the 
Lamprey  River,  near  the  Town  of 
Newmarket,  Rockingham  County,  New 
Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  R. 
Lavigne,  Jr.,  SFC  Engineering 
Partnership,  Inc.,  25  Sundied  Avenue, 


Suite  205W,  Manchester,  NH  03103. 
(603)  647-8700. 

i.  FERC  Contact:  Michael  Spencer, 
Michael.Spencer@FERC.fed.us,  (202) 
219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  reqiiire  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following:  (1)  The  existing  27-foot-high 
masonry  Macallen  Dam  with  proposed 
24-in-high  flashboards;  (2)  the  existing 
reservoir  would  be  increased  to  140 
acres  surface  area  and  740  acre-feet 
storage  capacity;  (3)  a  proposed  forebay 
containing  one  generating  unit  with  a 
total  capacity  of  600  kW  and  an 
estimated  average  aimual  generation  of 
2.3  GWh;  (4)  a  control  house  with 
transform;  and  (5)  a  300-foot-long 
traQsmission  line. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  NE,  Room  2 A, 
Washington,  DC  20426,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (Call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular  , 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
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preliminary  pe  mit  application  must 
conform  with  18  CFR  4.30fb))  and  4.36. 

Preliminary  i  'ermit — Any  qualified 
development  a  )plicant  desiring  to  file  a 
competing  dev  dopment  application 
must  submit  to  the  Commission,  on  or 
before  a  specifisd  comment  date  for  the 
particular  appl  cation,  either  a 
competing  devi  dopment  application  or  a 
notice  of  intent  to  file  such  an 
application.  Su  amission  of  a  timely 
notice  of  intent  to  file  a  development 
application  all<  ws  an  interested  person 
to  file  the  comj  eting  application  no 
later  than  120  c  ays  after  the  specified 
comment  date  or  the  particular 
application.  A  :ompeting  license 
application  mu  st  conform  with  18  CFR 
4.30(b)  and  4.3  ). 

Notice  of  int(  mt — A  notice  of  intent 
must  specify  th  e  exact  name,  business 
address,  and  te  ephone  number  of  the 
prospective  ap  )licant,  and  must  include 
an  unequivoca  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  1 1  development 
application  (specifv'  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  a  pplicant(s)  named  in  this 
public  notice. 

Proposed  So  »pe  of  Studies  under 
Permit-A  preli  ntiinary  permit,  if  issued, 
does  not  autho  ize  construction.  The 
term  of  the  pro  josed  preliminary  permit 
would  be  36  m  inths.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  ireliminary  engineering 
plans,  and  a  st  idy  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Ap  plicant  would  decide 
whether  to  pro  ceed  with  the  preparation 
of  a  development  application  to 
construct  and  ( iperate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — An  /one  may  submit 
comments,  a  p  otest,  or  a  motion  to 
intervene  in  ac  cordance  with  the 
requirements  c  f  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determininj  the  appropriate  action  to 
take,  the  Comr  lission  will  consider  all 
protests  or  oth  !r  comments  filed,  but 
only  those  wh( »  file  a  motion  to 
intervene  in  ac  cordance  with  the 
Conmiission's  i^ules  may  become  a 
party  to  the  pr  )ceeding.  Any  comments, 
protests,  or  mc  tions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  S  jrvice  of  Responsive 
Documents — i  .ny  filings  must  bear  in 
all  capital  lett<  rs  the  title 
"COMKfENTS  •'.  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETINq  APPLICATION". 
"PROTESTS  " ,  "MOTION  TO 


INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Conunission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acling  Secretary. 

[FR  Doc.  00-1008  Filed  1-14-00;  8:45  amj 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Pacific  Gas  and  Electric 
Company's  Request  To  Use  Alternative 
Procedures  In  Filing  an  Amendment 
Application 

January  11.  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Request  To 
Use  Alternative  Amendment 
Procedures. 

b.  Project  No.:  1121-050. 

c.  Date  filed:  December  13, 1999. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Battle  Creek 
Hydroelectric  Project. 

f.  Location:  On  Battle  Creek  and  its 
tributaries,  in  Shasta  and  Tehama 
Counties,  California.  Part  of  the  Battle 
Creek  Project  affects  lands  of  the  United 
States  within  Lassen  National  Forest 
and  lands  under  the  supervision  of  the 
Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 


h.  Applicant  Contract:  Angela  Risdon, 
Senior  License  Coordinator,  Pacific  Gas 
and  Electric  Company,  Mail  Code  NllC, 
P.O.  Box  770000,  San  Francisco.  CA 
94177. 

i.  FERC  Contract:  Any  questions  on 
this  notice  should  be  addressed  to 
Thomas  LoVullo,  E-mail  address 
thomas.lovullo@ferc,fed.us,  dr 
telephone  202-21^-1168. 

j.  Deadline  for  filing  comments:  30 
days  from  the  date  of  this  notice.  All 
comments  must  be  filed  by  providing  an 
original  and  eight  copies,  as  required  by 
the  Commission's  regulations  to:  David 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington,  DC  20426. 

Further,  all  comment  filings  must 
include  the  project  name  and  number 
(Battle  Creek  Project,  No.  1121)  and  the 
heading  "Comments  on  the  Alternative 
Procediure".  The  Commission's  Rules  of 
Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  whose  name 
appears  on  the  official  service  list  for 
the  project.  If  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiut;e  agency,  the  must 
also  serve  a  copy  of  the  document  on 
that  resoiu-ce  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Request:  PG&E 
requests  Commission  approval  to  use 
alternative  amendment  procedures  for 
developing  a  license  amendment 
application  for  the  Battle  Creek  Project. 
PG&E  has  demonstrated  that  it  made  a 
reasonable  effort  to  contact  the 
resources  agencies,  non-governmental 
organizations  and  others  who  may  be 
affected  by  their  proposal  and  submitted 
a  commimication  protocol  governing 
how  participants  in  the  proposed 
process  would  communicate  with  each 
other.  PG&E  believes  there  is  a 
consensus  on  using  the  alternative 
process. 

The  purpose  of  this  notice  is  to  invite 
comments  on  PG&E's  request  to  use  the 
alternative  procedure.  The  alternative 
procediu-e  is  intended  to  simplify  and 
expedite  the  amendment  process  by 
combining  prefiling  consultation  and 
environmental  review  processes  into  a 
single  process,  and  by  facilitating 
greater  participation  and  improved 
communication  and  cooperation  among 
participants.  The  alternative  procedure 
can  be  tailored  to  the  project  under 
consideration. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
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inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NfE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  ^ut 
only  those  who  file  a  motion  to     ' 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tile 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1009  Filed  1-14-00;  8:45aml 

BILUNG  CODC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMotions  to 
Intervene  and  Protests 

January  11,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/i4pp7icat/o/i.- Preliminary 
Permit. 

b.  Project  No.:  P-11829-000. 

c.  Date  filed:  November  10, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Yellowtail 
Afterbay  Project. 

f.  Location:  At  the  Bureau  of 
Reclamation's  Yellowtail  Afterbay  dam, 
on  the  Big  Horn  River,  near  the  Town 
of  Saint  Xavier,  Big  Horn  Coimty, 
Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Michael  Spencer, 
Michael.Spencer,@FERC.fed.us,  (202) 
219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiuce  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Yellowtail  Afterbay  dam  and  consist  of 
the  following:  (1)  Six  7 2 -inch-diameter, 
80- foot-long  steel  penstocks, 
constructed  in  the  existing  outlet  works; 
(2)  a  powerhouse  containing  six 
generating  units  with  a  total  capacity  of 
4.28  MW  and  an  estimated  average 
annual  generation  of  26  GWh;  and  (3)  a 
2.5-mile-long  transmission  line. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  NE,  Room  2A, 
Washington,  DC.  20426,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (Call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prelimineiry  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  to  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR . 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  mus(.be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
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impacts.  Based  m  the  results  of  these 
studies,  the  Ap]  ilicant  would  decide 
whether  to  proc  eed  with  the  preparation 
of  a  development  application  to 
construct  and  o  jerate  the  project. 

Comments,  Fotests,  or  Motions  to 
Intervene — An>i  one  may  submit 
comments,  a  pr  )test,  or  a  motion  to 
intervene  in  ac(  ordance  with  the 

Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  othe  r  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  ace  ordance  with  the 
Commission's  F  ules  may  become  a 
party  to  the  pro  :eeding.  Any  comments, 
protests,  or  mot  ions  to  intervene  must 
be  received  on  ( >r  before  the  specified 
comment  date  f  sr  the  particular 
application. 

Filing  and  Se  rvice  of  Responsive 
Dociunents — Aj  ly  filings  must  bear  in 
all  capital  lettei  s  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMI^nNG  APPUCATION", 
"COMPETING  APPUCATION", 
'PROTEST',  MOTION  TO  INTERVENE', 
as  applicable,  and  the  I*roject  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  ana  the  munber  of  copies 
provided  by  the  Commission's 
regulations  to:  "The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.?.,  Washington.  D.C. 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  oi  intent,  competing 
application  or  i  Qotion  to  intervene  must 
also  be  served  i  ipon  each  representative 
of  the  Applicai  t  specified  in  the 
particular  appl  cation. 

Agency  Com  nents — Federal,  state, 
and  local  agen(  ies  are  invited  to  file 
comments  on  t  le  described  application. 
A  copy  of  the  a  aplication  may  be 
obtained  by  ag(  ncies  directly  from  the 
ApjJTicant.  If  ai  i  agency  does  not  file 
comments  witl  in  the  time  specified  for 
filing  conunen  s,  it  will  be  presumed  to 
have  no  comm  mts.  One  copy  of  an 
agency's  comn  ents  must  also  be  sent  to 
the  Applicant'i  representatives. 

Linwood  A.  Wat  ion,  Jr., 

Acting  Secretary 

[FR  Doc.  00-101 )  Filed  1-14-00;  8:45  am] 

[BiLUNG  CODE  6711 -01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

January  11,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  Aji  Application  for  a  New  License. 

b.  Pro/ecfNo.:2207. 

c.  Date  Filed:  December  13,  1999. 

d.  Submitted  by:  Wausau-Mosinee 
Paper  Corporation — current  licensee. 

e.  Name  of  Project:  Mosinee 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River 
near  the  town  of  Mosinee,  in  Marathon 
County,  Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Bruce  Ruzek, 
Wausau-Mosinee  Paper  Corporation, 
100  Main  Street,  Mosinee,  WI  54455 
(715) 693-0254. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean@ferc.fed.us.  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
January  1,  1982. 

k.  Expiration  date  of  current  license: 
December  31,  2004. 

1.  Descritpion  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  356-foot-long  rock-filled 
timber  crib  dcmi  comprised  of  a  20-foot- 
long  concrete  spillway  section  at  both 
ends;  (2)  a  47-foot-long  rock-filled 
timber  structiue;  (3)  a  1,377-acre 
reservoir  at  a  normal  pool  elevation  of 
1,138.5  feet  U.S.G.S.;  (4)  a  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  3,050  kW,  (5) 
two  2,000-foot-long.  5-kV  transmission 
lines;  and  (6)  other  appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  December  31,  20002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1011  Filed  1-14-00;  8:45  am] 

HLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

January  11,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1828-000. 

c.  Date  filed:  Universal  Electric  Power 
Corp. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Kinzua  Dam 
Project. 

f.  Location:  At  the  Corps  of  Engineer's 
Kinzua  Dam,  on  the  Allegheny  River, 
near  Rogertown.  Warren  County. 
Permyslvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory 
Feltenberger.  Universal  Electric  Power 
Corp..  1145  Highbrook  Street,  Akron. 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Michael  Spencer. 
Michael.Spencer@FERC.fed.us.  (202) 
219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Fiuther,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  of  Engineer's  Kinzua  Dam  and 
consist  of  the  following:  (1)  foiu  108- 
inch-diameter,  450-foot-long  steel 
penstocks,  constructed  in  the  existing 
outlet  works;  (2)  a  powerhouse 
containing  four  generating  xmits  with  a 
total  capacity  of  33.35  MW  and  an 
estimated  average  annual  generation  of 
204  GWh;  and  (3)  a  500-foot-long 
transmission  line. 
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1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenemce  Branch,  located  at 
888  First  Street,  N.E.,  Room  2 A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (Call 
(202)  208-2222  for  assistance).  A  copy 
is  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
'  later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  name  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 


impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docvunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA-HON", 
"COMPETING  APPLICA-nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1013  Filed  1-14-00;  8:45am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

January  11,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2142-031. 

c.  Date  filed:  December  28.  1999. 

d.  Applicant:  FPL  Energy  Maine 
Hydro.  LLC. 

e.  Name  of  Project:  Indian  Pond 
Hydroelectric  Project. 

f.  Location:  On  the  Keimebec  River, 
near  the  town  of  The  Forks.  Somerset 
and  Piscataquis  counties.  Maine.  The 
project  would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Kenneth  P. 
Hoffman.  Vice  President,  FPL  Energy 
Maine  Hydro.  LLC.  700  Universe 
Boulevard.  Juno  Beach.  FL  33408.  (561) 
694-4000 

Robert  C.  Richter  HI.  Senior 
Enviroimiental  Coordinator,  FPL  Energy 
Maine  Hydro.  LLC,  100  Middle  Street, 
Portland,  ME  04101,  (207)  771-3536. 

i.  FERC  Contact:  Kevin  Whalen  (202) 
219-2790,  kevin.whalen@ferc.fed.us 

j.  Deadline  for  filing  additional  study 
requests:  February  28,  2000. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
proposed  peaking  project  consists  of  the 
following  existing  facilities:  (1)  A  2,000- 
foot-long  dam.  consisting  of:  (a)  A  270- 
foot-long.  1 75-foot-high  concrete 
section,  (b)  a  200-foot-long  attached 
powerhouse  section,  and  (c)  an  earthen 
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section  in  exce  ;s  of  1,500  feet  in  length; 
(2)  four  steel  p«  nstocks  ranging  from  6 
feet  to  24  feet  ii  i  diameter;  (3)  a  concrete 
powerhouse  co  titaining  four  generating 
units,  having  a  total  rated  hydraulic 
capacity  of  7.1'  0  cubic  feet  per  second 
and  installed  gi  sneration  capacity  of  76.4 
megawatts;  (4)  i  3,746-acre 
impoundment  /arying  in  width  from  0.9 
to  1.5  miles,  ex  lending  about  9  miles 
upstream,  that  las  a  usable  storage 
capacity  of  850  million  cubic  feet;  and 
(5)  appurtenan  facilities.  The  applicant 
estimates  the  tc  tal  average  armuaJ 
generation  woi  Id  be  approximately  202 
million  kilowa  t  hours. 

m.  Locations  of  the  application:  A 
copy  of  the  apf  lication  is  available  for 
inspection  and  reproduction  at  the 
Commission's  'ublic  Reference  Room, 
located  at  888  1 ' irst  Street,  NE.  Room 
2A.  Washingto  i.  DC  20426.  or  by  calling 
(202)  208-1371 .  The  application  may  be 
viewed  on  the  *veb  at  http:// 
www.ferc.fed.i  s/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  availabl  5  for  inspection  and 
reproduction  a ;  the  Portland,  Maine, 
address  in  iten  h.  above. 

n.  With  this  lotice.  we  are  initiating 
consultation  w  th  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  re  »ulations  of  the  Advisory 
Coimcil  on  Historic  Preservation,  36 
CFR  800.4. 

o.  Piusuant  tJD  Section  4.32(b)(7)  of  18 
CFR  of  the  Cor  miission's  regulations,  if 
any  resource  a;  [ency.  Indian  Tribe,  or 
person  believe ;  that  an  additional 
scientific  stud;  should  be  conducted  in 
order  to  form  a  n  adequate  factual  basis 
!  analysis  of  the 
its  merits,  the  resoiut:e 


action:  Notice. 


a  request  for  a 


the  filing  date 
request  on  the 


Linwood  A.  Waison 

Acting  Secretary 
(FR  Doc.  00-101  i 

SILUNG  CODE  6717  -01-M 


for  a  complete 
application  on 
agency.  Indian  Tribe,  or  person  must  file 


itudy  with  the 


Commission  u  )t  later  than  60  days  from 


md  serve  a  copy  of  the 
applicant. 


Ir.. 
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ENVIRONMErh-AL  PROTECTION 
AGENCY         i 

[FRL-6525-6] 

Agency  Inforriiation  Collection 
Activities:  Sul^mlssion  for  0MB 
Review;  Comifient  Request,  Standards 
of  Performance  for  Industrlal- 
Commerclai-Kistitutionai  Steam 
Generating  Uilits 

AGENCY:  Envir  Dnmental  Protection 
Agency  (EPA) 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  NSPS  Subpart  Db,  Standards 
of  Performance  for  Industrial- 
Commercial-Institutional  Steam 
Generating  Units,  0MB  No.  2060-0072, 
expires  3/31/2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  biu-den  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1088.09.  For  technical  questions 
about  the  ICR  contact  Jordan  Spooner  at 
202-564-7058. 

SUPPLEMENTARY  INFORMATION:  Title: 
NSPS  Subpart  Db,  Standards  of 
Performance  for  Industrial-Commercial- 
Institutional  Steam  Generating  Units, 
0MB  No.  2060-0072;  EPA  ICR  No. 
1088.09,  expiration  March  31,  2000. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  Owners  or  operators  of 
steam  generating  units  subject  to 
subpart  Db  must  make  one-time-only 
notifications  of  construction/ 
reconstruction,  anticipated  and  actual 
startup,  initial  performance  test, 
physical  or  operational  changes,  and 
demonstration  of  a  continuous 
monitoring  system.  They  must  also 
submit  reports  on  initial  performance 
test  results,  monitoring  results,  and 
excess  emissions.  Records  must  be 
maintained  of  startups,  shutdowns, 
malfunctions,  and  periods  when  the 
continuous  monitoring  system  is 
inoperative,  and  of  various  fuel 
combustion  and  pollutant  emission 
parameters. 

The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Performance  test 
reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
stcuidard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
are  used  for  problem  identification,  as  a 


check  on  source  operation  and 
maintenance,  and  for  compliance 
determinations.  The  information 
collected  from  record  keeping  and 
reporting  requirements  are  used  for 
targeting  inspections,  and  for  other  uses 
in  compliance  and  enforcement 
programs. 

Responses  to  this  information 
collection  are  deemed  to  be  mandatory, 
per  section  1 14(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of    * 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902,  September  1, 1976; 
amended  by  43  FR  40000,  September  8, 
1978;  43  FR  42251,  September  20.  1978; 
44  FR  17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  June  4, 
1999  (64  FR  107);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  191  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Industrial  Institutional  Steam 
Generating  Units. 

Estimated  Number  of  Respondents: 
957. 

Frequency  of  Response:  Quarterly  and 
Semi-annually. 


Federal  Register /Vol.  65,  No.  11 /Tuesday,  January  18,  2000 /Notices 


2609 


Estimated  Total  Annual  Hour  Burden: 
575,033  hoiu-s. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $25,955,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  followirig  addresses. 
Please  refer  to  EPA  ICR  No.  1088.09  and 
OMB  Control  No.  2060-0072  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Office  of 

Environmental  Information, 

Collection  Strategies  Division  (2822), 

1200  Pennsylvania  Ave.,  NW, 

Washington,  DC  20460; 

and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  January  11,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-1059  Filed  1-14-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  6525-7] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  Standards 
of  Performance  of  Volatile  Organic 
Compound  Emissions  from  the 
Synthetic  Organic  Chemical 
Manufacturing  industry  Reactor 
Processes 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  Subpart  RRR,  SOCMI 
Reactor  Processes,  EPA  ICR  Niunber 
1178.05  and  OMB  Control  Number 
2060-0269;  expires  March  31,  2000.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instriunent. 

DATES:  Comments  must  be  subinitted  on 
or  before  February  17,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
dovkmload  off  the  Internet  at  http:// 
wvvw.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1178.05.  For  technical  questions 
about  the  ICR,  contact  Darlene  M. 
Williams  at  202-564-7031. 
SUPPLEMENTARY  INFORMATION:  Title: 
Standards  of  Performance  of  Volatile 
Organic  Compound  (VOC)  Emissions 
from  the  Synthetic  Organic  Chemical 
Manufactiu-ing  Industry  (SOCMI), 
Reactor  Processes,  Subpart  RRR;  OMB 
Control  No.  2060-0269;  EPA  ICR  No. 
1178.05,  expiring  3/31/2000.  This  is  a 
request  for  extension  of  a  ciurently 
approved  collection. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  6.700,  subpart 
RRR,  Standards  of  Performance  for  VOC 
Emissions  from  SOCMI  Reactor 
Processes.  This  information  is  used  by 
the  Agency  to  identify  sources  subject  to 
the  standards  and  to  insure  that  the  best 
demonstrated  technology  is  being 
properly  applied.  The  standards  require 
periodic  recordkeeping  todocument 
process  information  relating  to  the 
sources'  ability  to  meet  the  requirements 
of  the  standard  and  to  note  the 
operation  conditions  under  which 
compliance  was  achieved.  These 
standards  rely  on  the  reduction  of  VOC 
emissions  by  installation  of  controls. 
The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standard  is  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  The 
sepiiannual  reports  are  used  for  problem 
identification,  as  a  check  on  source 
operation  and  maintenance,  and  for 
compliance  determinations. 

The  EPA  is  charged  under  section  111 
of  the  Clean  Air  Act,  as  amended,  to 
establish  standards  of  performance  for 
new  stationary  sources  that  reflect: 
*  *  *  application  of  the  best 
technological  system  of  continuous 
emissions  reduction  which  (taking  into 
consideration  the  cost  of  achieving  such 
emissions  reduction,  or  any  non-air 
quality  health  and  environmental 
impact  and  energy  requirements)  the 


Administrator  determines  has  been 
adequately  demonstrated  (section 
111(a)(1)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cvurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  June  4, 
1999  (64  FR  30011);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  47  hoiu^  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Synthetic  Organic  Chemical 
Manufacturing  Industry. 

Estimated  Number  of  Respondents: 
285. 

Frequency  of  Response:  Semiannual 
and  initial. 

Estimated  Total  Annual  Hour  Burden: 
30.842. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $1,147,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1178.05  and 
OMB  Control  No.  2060-0269  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of 

Environmental  Information, 

Collection  Strategies  Division  (2822), 

1200  Pennsylvania  Ave.,  NW, 

Washington,  DC  20460; 

and 
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Office  of 
Affairs,  Offici 
Budget 
EPA.  725  1 
Washington, 


Inforniation  and  Regulatory 
of  Management  and 
Attedtion:  Desk  Officer  for 
Street,  NW, 
DC  20503. 


7t,i 


Dated:  lanuary  |1,  20U0. 
Oscar  Morales, 
Director,  Collectk  n 
[FR  Doc.  00-1062 
BILLING  CODE  6S60-i  0-P 


Strategies  Di\ision. 
Filed  1-14-00  8:45  am) 


ENVIRONME^aAL  PROTECTION 
AGENCY 


[FRL-6524-6] 


Ambient  Air  Mc  nitoring 
Equivalent  Metl  lods 
New  Equivalem 


AGENCY 
Agency. 
ACTION:  Notice 


Enviro  imental  Protection 
9f  designation. 


CB : 


summary:  Noti 
the  Environmedtal 
(EPA)  has 
with  40  CFR 
method  for 
SO--  in  ambient 


pal 


FOR  FURTHER 

Frank  F.  McElr4y 
Atmospheric 
46),  National 
Laboratory,  U  S 
Park,  North 
(919) 541-2622 
mcelroy.  frank®  jp 

SUPPLEMENTARY 


Reference  and 
Designation  of  a 
Method  for  SO: 


is  hereby  given  that 
Protection  Agency 
desig  lated,  in  accordance 
53,  a  new  equivalent 
concentrations  of 


measuring  i 


air. 
INFORMATION 


Sc  iences 
E>pi 


Carol 


CONTACT: 

,  Human  Exposure  and 
Division  (MD- 

osure  Research 

EPA,  Research  Triangle 

ina  27711.  Phone: 
email: 

amail.epa.gov. 

INFORMATION:  In 
accordance  witft  regulations  at  40  CFR 
part  53,  the  EP/ ,  examines  various 
methods  for  monitoring  the 
concentrations  of  certain  pollutants  in 
the  ambient  air.  Methods  that  are 
determined  to  r  leet  specific 
requirements  fo  r  adequacy  are 
designated  as  ei  ther  reference  or 
equivalent  metl  ods,  thereby  permitting 
their  use  under  10  CFR  part  58  by  States 
and  other  agenc  ies  for  determining 
attainment  of  tli  e  National  Ambient  Air 
Quality  Standai  ds.  EPA  hereby 
announces  the  (  esignation  of  a  new 
equivalent  metl  od  for  measuring  SO:  in 
ambient  air.  Th  s  designation  is  made 
under  the  provi  jions  of  40  CFR  part  53, 
as  amended  on  uly  18,  1997  (62  FR 
38764). 

The  new  equ  valent  method  for  SO:  is 
an  automated  n  ethod  which  utilizes  the 
measurement  p  inciple  based  on  UV 
fluorescence.  T  le  newly  designated 
method  is  ident  ified  as  follows: 

EQSA-OlOO-133,  "DKK  Corporation  Model 
GFS-112E  U.V.  F  uorescence  SO:  Analyzer," 
operated  at  any  temperature  ranging  from  13° 
C  to  35"  C  and  on  any  of  the  following 


measurement  ranges:  0-0.05  ppm,  0-0.100 
ppm,  0-0.200  ppm,  0-0.5  ppm,  or  0-1.000 
ppm. 

An  application  for  an  equivalent 
method  determination  for  the  method 
based  on  the  corresponding  DKK 
analyzer  was  received  by  the  EPA  on 
June  21,  1999,  and  a  notice  of  the 
receipt  of  this  application  was 
published  in  the  Federal  Register  on 
October  12,  1999.  The  methods  are 
available  commercially  from  the 
applicant,  DKK  Corporation,  4-13-14, 
Kichijoji  Kitamachi,  Musashino-shi, 
Tokyo,  180,  JAPAN. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the  applicant 
in  accordance  with  the  test  procedures 
specified  in  40  CFR  part  53  (as  amended 
on  July  18, 1997).  After  reviewing  the 
results  of  those  tests  and  other 
information  submitted  by  the  applicant, 
EPA  has  determined,  in  accordance 
with  part  53,  that  this  method  should  be 
designated  as  an  equivalent  method. 
The  information  submitted  by  the 
applicant  will  be  kept  on  file  at  EPA's 
National  Exposure  Research  Laboratory, 
Research  Triangle  Park,  North  Carolina 
27711  and  will  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Act). 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
states  and  other  air  monitoring  agencies 
under  the  requirements  of  40  CFR  part 
58,  Ambient  Air  Quality  Surveillance. 
For  such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  the 
specifications  and  limitations  (  e.g., 
operating  temperatiue  or  measurement 
range)  specified  in  the  applicable 
designation  method  description  (see  the 
identification  of  the  method  above).  Use 
of  the  method  should  also  be  in  general 
accordance  with  the  guidance  and 
recommendations  of  applicable  sections 
of  the  "Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  n,  EPA/600/R-94/0386." 
Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  the  EPA,  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufactiued 


prior  to  the  designation  may  be 
upgraded  (e.g.,  by  minor  modification  or 
by  substitution  of  the  approved 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  given  in  40  CFR  53.9  and 
are  summarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  parts  50  and  53  for  at  least  one 
year  after  delivery  when  maintained  and 
operated  in  accordance  with  the 
operation  or  instruction  manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  "without  such  representation),  nor 
to  attach  a  label  or  sticker  to  the  sampler 
or  analyzer  (as  modified)  under  the 
provisions  described  above,  until  the 
applicant  has  received  notice  under  40 
CFR  53.14(c)  that  the  original 
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designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

(h)  An  applicant  who  offers  PM2  5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
maintain  the  manufacturing  facility  in 
which  the  sampler  is  manufactiired  as 
an  ISO  9001 -certified  facility. 

(i)  An  applicant  who  offers  PM2  5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
submit  annually  a  properly  completed 
Product  Manufacturing  Checklist,  as 
specified  in  part  53. 

Aside  from  occasional  breakdowns  or 
malfunptions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
77),  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 

Designation  of  this  equivalent  method 
is  intended  to  assist  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  40 
CFR  part  58.  Questions  concerning  the 
commercial  availability  or  technical 
aspects  of  tiiese  methods  should  be 
directed  to  the  applicant. 

Norine  E.  Noonan, 

Assistant  Administrator,  Office  of  Research 

and  Development. 

(FR  Doc.  00-1083  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6524-5] 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19, 1990,  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 
scientific,  and  enforcement  policy 
issues. 


Open  Meeting  Notice 

Pursuant  to  5  U.S.C.  App.  2  Section 
10(a)(2),  notice  is  hereby  given  that  the 
Clean  Air  Act  Advisory  Committee  will 
hold  its  next  open  meeting  on  Tuesday, 
February  15,  2000,  from  approximately 
8:30  a.m.  to  2:15  p.m.  at  the  Washington 
Marriott  Hotel,  1221  22d  Street.  NW. 
Washington,  DC.  Seating  will  be 
available  on  a  first  come,  first  served 
basis.  Four  of  the  CAAAC's 
Subcommittees  (Linking  Energy,  Land 
Use,  Transportation,  and  Air  Quality 
Concerns  Subcommittee;  the  Permits/ 
NSR/Toxics  Integration  Subcommittee; 
the  Economic  Incentives  and  Regulatory 
Innovations  Subcommittee;  and  the 
Energy,  Clean  Air  and  Climate  Change 
Subcommittee)  will  hold  meetings  on 
February  14,  2000.  The  Energy,  Clean 
Air  and  Climate  Change  Subcommittee 
is  scheduled  to  meet  from  8:30  a.m.  to 
11:30  a.m.;  the  Linking  Transportation 
Land  Use  and  Air  Quality 
Subcommittee  is  scheSuled  to  meet 
From  12  a.m.  to  3  p.m.;  the  Permits/ 
NSR/topics  Subcommittee  is  scheduled 
to  meet  from  3:15  p.m.  to  5:45  p.m.;  and 
the  Economic  Incentives  and  Regulatory 
Innovations  Subcommittee  is  scheduled 
to  meet  from  4  p.m.  to  6  p.m.  All 
subcommittee  se  linkingmeetings  will 
be  held  at  the  Washington  Marriott 
Hotel,  the  same  location  as  the  full 
Committee. 

Inspection  of  Committee  Documents 

The  Committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  CAAAC  meeting  minutes, 
will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  imder  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  this  meeting  of  the  full 
CAAAC,  please  contact  Paul 
Rasmussen,  Office  of  Air  and  Radiation, 
US  EPA  (202)  564-1306,  FAX  ^202) 
564-1352  or  by  mail  at  US  EPA,  Office 
of  Air  and  Radiation  (Mail  code  6102 
A),  401  M  St.  SW,  Washington,  DC 
20460. 

For  information  on  the  Subcommittee 
meetings,  please  contact  the  following 
individuals: 

(1)  Permits/NSR/Toxics  Integration — 
Debbie  Stackhouse,  919-541-5354; 

(2)  Economic  Incentives  and 
Regulatory  Iimovations — Carey 
Fitzmaurice,  202-564-1667; 

(3)  Linking  Transportation,  Land  Use 
and  Air  Quality  Concerns — Gay 
MacGregor,  734-668-4438;  and 


(4)  Energy,  Clean  Air  and  Climate 
Change — Anna  Garcia,  202-564-9492. 

Additional  information  on  these 
meetings  and  the  CAAAC  and  its 
Subcommittees  can  be  found  on  the 
CAAAC  Web  Site:  www.epa.gov/oar/ 
caaac/. 

Dated:  January  10,  2000. 
Robert  D.  Breiuter, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  00-1082  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  6S6O-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6525-9] 

Effluent  Guidelines  Task  Force  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  the  Agency's 
Effluent  Guidelines  Program.  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday.  January  25,  2000  from  9:00 
a.m.  to  5:00  p.m.,  and  Wednesday. 
January  26,  2000  from  8:30  a.m.  to  3:00 
p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hotel  Washington,  515  15th 
Street,  NW,  Washington,  DC  (Capital 
Room). 

FOR  FURTHER  INFORMATION:  Beverly 
Randolph,  Office  of  Water  (4303),  401  M 
Street,  SW,  Washington.  D.C.  20460; 
telephone  (202)  260-5373;  fax  (202) 
260-7185. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industnal 
wastewater  pursuant  to  Title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  ef  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
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to  offer  advice  to  the 
an  the  long-term  strategy 
effluent  guidelines  program,  and 
jrovide 

on  a  process  for 
promulgation  of  effluent 
Task  Force  generally 
specific  effluent 
regulations  currently  under 


Force  was 
Administrator 
for  the 

particularly  to 
recommendations 
expediting  the 
guidelines.  Th« 
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guideline 
development 

The  meeting 
and  limited  seating 
available  on  a 
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comments  to  tH 
improvements 
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January  21, 
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Dated:  January 
Geoffrey  H.  Gru|bs, 
Director,  Office 
[FR  Doc.  00-106  i 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-913;FRL-6'«6-4] 

Notice  of  Filina  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Envir(  nmental  Protection 
Agency  (EPA). 
ACTION:  Notice 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  ( establishment  of 
regulations  for  residues  of  certain 
pesticide  chem  icals  in  or  on  various 
food  commodi  ies. 

DATES:  Comments,  identified  by  docket 
control  numbe  PF-913,  must  be 
received  on  or  lefore  February  17,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  "ollow  the  detailed 
instructions  fo;  each  method  as 
provided  in  Ui  it  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  prop  er  receipt  by  EPA,  it  is 
imperative  tha  you  identify  docket 
control  numbe'  PF-913  in  the  subject 
line  on  the  firs  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505  Z),  Office  of  Pesticide 
Programs,  Env  ronmental  Protection 
St.,  SW.,  Washington, 
DC  20460:  tele  )hone  number:  (703) 
308-3194;  e-m  lil  address: 
brothers. shaja<  lepa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entitles 

Industry 

111 

Crop  production 

112 

Animal  production 

311 
32532 

Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
913.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 


those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2 
(CM  2),  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-913  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiuces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-913.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commerits  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  siue  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
luider  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition.' 

List  of  Subjects 

Environmental  protection. 
Agricultural  conunodities.  Feed 
additives.  Food  additives.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  6,  2000. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFTDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition 
siunmaries  verbatim  without  editing 
them  in  any  way.  The  petition 
summaries  announce  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Interregional  Project  Number  4 

9E6012  and  9E6021 

EPA  has  received  pesticide  petitions 
(9E6012  and  9E6021)  ft-om  the 
Interregional  Project  Number 4  (IR-4), 
New  Jersey  Agricultural  Experiment 
Station,  Rutgers  University,  New 
Brunswick,  New  Jersey  08903 
proposing,  piusuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  sethoxydim 
in  or  on  the  raw  agricultural 
commodities  (RAC)  pistachio  and 
safflower  at  0.2  and  15  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions.  This  notice  includes  a 
summary  of  petitions  prepared  by  BASF 
Corporation  Agricultural  Products,  P.O. 
Box  13528.  Research  Triangle  Park,  NC 
27709. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  in  plants  is 
adequately  understood  for  the  purposes 
of  registration. 

2.  Analytical  method.  Analytical 
methods  for  detecting  levels  of 
sethoxydim  and  its  metabolites  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances  were  submitted  to  EPA.  The 
proposed  analytical  method  involves 


extraction,  partition,  and  clean-up. 
Samples  are  then  analyzed  by  gas 
chromatography  with  sulfur-specific 
flame  photometric  detection.  The  limit 
of  quantitation  is  0.05  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data, 
sethoxydim  does  not  pose  any  acute 
dietary  risks.  A  summary  of  the  acute 
toxicity  studies  are  as  follows: 

i.  Acute  oral  toxicity —  Rat.  Toxicity 
Category  III;  lethal  dose  (LD^o)  =  3^25 
milligrams/kilograms  (mg/kg)  male, 
2,676  rag/kg  female  respectively. 

ii.  Acute  dermal  toxicity —  Rat. 
Toxicity  Category  III;  ID'"  >  5,000  mg/ 
kg  (male  and  female). 

iii.  Acute  inhalation  toxicity —  Rat. 
Toxicity  Category  III;  lethal 
concentration  (LC«')  (4-hour)  =  6.03 
milligram/liter  (mg/L)  (male),  6.28  mg/ 
L  (female)  respectively. 

iv.  Primary  eye  irritation —  Rabbit. 
Toxicity  Category  IV;  no  irritation. 

V.  Primary  dermal  irritation —  Rabbit. 
Toxicity  Category  IV;  no  irritation. 

vi.  Dermal  sensitization —  Guinea  pig. 
Waived  because  no  sensitization  was 
seen  in  guinea  pigs  dosed  with  the  end- 
use  product  poast  18%  active  ingredient 
(a.i.). 

2.  Genotoxicity.  Ames  assays  were 
negative  for  gene  mutation  in 
Salmonella  typhimurium  strains  TA98, 
TAIOO,  TA1535,  and  TA  1537,  with  and 
without  metabolic  activity.  A  Chinese 
hamster  bone  marrow  cytogenetic  assay 
was  negative  for  structural  chromosomal 
aberrations  at  doses  up  to  5,000  mg/kg 
in  Chinese  hamster  bone  marrow  cells 
in  vivo.  Recombinant  assays  and 
forward  mutations  tests  in  Bacillus 
subtilis,  Escherichia  coli.  and  S. 
typhimurium  were  all  negative  for 
genotoxic  effects  at  concentrations  of 
greater  than  or  equal  to  100%. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  fed  dosages  of  0,  50,  180,  650,  or 
1 ,000  mg/kg/day  with  a  maternal  no 
observed  adverse  effect  level  (NOAEL) 
of  1 80  mg/kg/day  and  a  maternal  lowest 
observed  adverse  effect  level  (LOAEL)  of 
650  mg/kg/day  (irregular  gait,  decreased 
activity,  excessive  salivation,  and 
anogenital  staining);  and  a 
developmental  NOAEL  of  180  mg/kg/ 
day,  and  a  developmental  LOAEL  of  650 
mg/kg/day  (21  to  22%  decrease  in  fetal 
weights,  filamentous  tail,  and  lack  of 
tail  due  to  the  absence  of  sacral  and/or 
caudal  vertebrae,  and  delayed 
ossification  in  the  hyoids,  vertebral 
centrum  and/or  transverse  processes, 
stemebrae  and/or  metatarsals,  and 
pubes). 
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free-standing  NOAEL  of  1.080  ppm 
(55.9/71.8  mg/kg/day  (males/females)). 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

6.  Animal  metabolism.  In  a  rat 
metabolism  study,  excretion  was 
extremely  rapid  and  tissue 
accumulation  was  negligible. 

7.  Metabolite  toxicology.  As  a 
condition  to  registration,  BASF  had 
been  asked  to  submit  additional 
toxicology  studies  for  the  hydroxy- 
metabolites  of  sethoxydim.  EPA  agreed 
with  BASF's  recommendation  to  use  the 
most  abundant  metabolite,  5-OH-MS02, 
as  surrogate  for  all  metabolites.  Based 
on  these  data,  it  was  concluded  that  the 
toxicological  potency  of  the  plant 
hydroxy-metabolites  is  likely  to  be  equal 
or  less  than  that  of  the  parent 
compound.  The  tolerance  expression  for 
sethoxydim  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety,  measured  as  parent.  Hence,  the 
hyrdroxy-metabolites  are  figured  into  all 
tolerance  calculations. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  performed  with 
sethoxydim  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
naturally-occurring  estrogen  or  other 
endocrine  effects. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure,  BASF  has  estimated 
aggregate  exposure  based  on  the 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing  and 
pending  tolerances  for  sethoxydim.  (The 
TMRC  is  a  "worst  case"  estimate  of 
dietary  exposure  since  it  is  assumed  that 
100%  of  all  crops  for  which  tolerances 
are  established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels).  The  TMRC  from  existing 
tolerances  for  the  overall  U.S. 
population  is  estimated  at 
approximately  44%  of  the  chronic 
population  adjusted  dose  (cPAD).  BASF 
estimates  indicate  that  dietary  exposure 
will  not  exceed  the  cPAD  for  any 
population  subgroup  for  which  EPA  has 
data.  This  exposiu^e  assessment  relies  on 
very  conservative  assumptions  100%  of 
crops  will  contain  sethoxydim  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance  which  results  in  an 
overestimate  of  human  exposure. 

ii.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water  and  exposure 
from  non-occupational  sources.  Based 
on  the  available  studies  submitted  to 
EPA  for  assessment  of  environmental 


risk,  BASF  does  not  anticipate  exposure 
to  residues  of  sethoxydim  in  drinking 
water.  There  is  no  established  maximum 
concentration  level  for  residues  of 
sethoxydim  in  drinking  water  under  the 
Safe  Drinking  Water  Act. 

2.  Non-dietary  exposure.  BASF  has 
not  estimated  non-occupational 
exposure  for  sethoxydim.  Sethoxydim  is 
labeled  for  use  by  homeowners  on  and 
around  the  following  use  sites:  flowers, 
evergreens,  shrubs,  trees,  fruits, 
vegetables,  ornamental  groundcovers, 
and  bedding  plants.  HenCe,  the  potential 
for  non-occupational  exposure  to  the 
general  population  exists.  However, 
these  use  sites  do  not  appreciably 
increase  exposure.  Protective  clothing 
requirements,  including  the  use  of 
gloves,  adequately  protect  homeowners 
when  applying  the  product.  The 
product  may  only  be  applied  through 
hose-end  sprayers  or  tank  sprayers  as  a 
0.14%  solution.  Sethoxydim  is  not  a 
volatile  compound  so  inhalation 
exposure  during  and  after  application 
would  be  negligible.  Dermal  exposure 
would  be  minimal  in  light  of  the 
protective  clothing  and  the  low 
application  rate.  According  to  BASF, 
post-treatment  (re-entry)  exposure 
would  be  negligible  for  these  use  sites 
as  contact  with  treated  surfaces  would 
be  low.  BASF  concludes  that  the 
potential  for  non-occupational  exposure 
to  the  general  population  is 
insignificant. 

D.  Cumulative  Effects 

BASF  also  considered  the  potential 
for  cumulative  effects  of  sethoxydim 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  BASF 
is  aware  of  one  other  a.i.  which  is 
structurally  similar,  clethodim. 
However  BASF  believes  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this 
time.  BASF  does  not  have  any  reliable 
information  to  indicate  that  toxic  effects 
produced  by  sethoxydim  would  be 
cumulative  with  clethodim  or  any  other 
chemical;  thus.  BASF  is  considering 
only  the  potential  risks  of  sethoxydim  in 
its  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  BASF  has  estimated 
that  aggregate  exposure  to  sethoxydim 
will  utilize  44%  of  the  cPAD  for  the 
U.S.  population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  cPAD.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  and  the  conservative 
exposure  assessment.  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
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no  harm  will  result  from  aggregate 
exposure  to  residues  of  sethoxydim, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

2.  Infants  and  children — i. 
Developmental  toxicity.  Developmental 
toxicity  was  observed  in  a 
developmental  toxicity  study  using  rats 
but  was  not  seen  in  a  developmental 
toxicity  study  using  rabbits.  In  the 
developmental  toxicity  study  in  rats  a 
maternal  NOAEL  of  180  mg/kg/day  and 
a  maternal  LOAEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
staining)  was  determined.  A 
developmental  NOAEL  of  180  mg/kg/ 
day  and  a  developmental  LOAEL  of  650 
mg/kg/day  (21  to  22%  decrease  in  fetal 
weights,  filamentous  tail  and  lack  of  tail 
due  to  the  absence  of  sacral  and/or 
caudal  vertebrae,  and  delayed 
ossification  in  the  hyoids,  vertebwal 
centrum  and/or  transverse  processes, 
sternebrae  and/or  metatarsals,  and 
pubes).  Since  developmental  effects 
were  observed  only  at  doses  where 
maternal  toxicity  was  noted,  the 
developmental  effects  observed  are 
believed  to  be  secondary  effects 
resulting  from  maternal  stress. 

ii.  Reproductive  toxicity.  A  2- 
generation  reproduction  study  with  rats 
fed  diets  containing  0,  150,  600,  or  3,000 
ppm  (approximately  0,  7.5,  30,  and  150 
mg/kg/day)  produced  no  reproductive 
effects  during  the  course  of  the  study. 
Although  the  dose  levels  were 
insufficient  to  elicit  a  toxic  response, 
the  registrant  has  considered  this  study 
usable  for  regulatory  purposes  and  has 
established  a  free-standing  NOAEL  of 
3,000  ppm  (approximately  150  mg/kg/ 
day). 

iii.  Chronic  population  adjusted  dose. 
Based  on  the  demonstrated  lack  of 
significant  developmental  or 
reproductive  toxicity,  BASF  believes 
that  the  cPAD  used  to  assess  safety  to 
children  should  be  the  same  as  that  for 
the  general  population,  0.09  mg/kg/day. 
Using  the  conservative  exposure 
assumptions  described  above,  BASF  has 
concluded  that  the  most  sensitive  child 
population  is  that  of  children  ages  1  to 
6  years  old.  BASF  calculates  the 
exposure  to  this  group  to  be 
approximately  95%  of  the  cPAD  for  all 
uses  (including  those  proposed  in  this 
document).  Based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  arid  children  from 
aggregate  exposure  to  the  residues  of 
sethoxydim,  including  all  anticipated 


dietary  exposure  and  all  other  non- 
occupational exposiu'es. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  sethoxydim  on 
pistachio  and  safflower  by  the  Codex 
Alimentarius  Commission. 

2.  Interregional  Research  Project 
Number  4 

9E6059 

EPA  has  received  a  pesticide  petition 
(9E6059)  from  the  Interregional 
Research  Project  Number  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.  O.  Box  231  Rutgers  University,  New 
Brunswick,  NJ  08903  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  a  tolerance 
for  residues  of  prometryn  in  or  on  the 
raw  agricultural  commodity  cilantro  at 
0.1  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  This  notice  includes  a 
summary  of  the  petition  prepared  by  IR- 
4. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  prometryn  in  plants  is  adequately 
understood  for  purposes  of  this 
tolerance. 

2.  Analytical  method.  Method,  gas 
chromatography  is  available  in  PAM 
Vol.  II  for  plants  to  enforce  the  tolerance 
expression. 

3.  Magnitude  of  residues.  The  nature 
of  the  residue  in  plants  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  Secondary  residues  in  animal 
commodities  are  not  expected  to  exceed 
existing  tolerances  as  result  of  this  use. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  rat  acute  oral 
study  with  a  LD*"'  of  1,802  mg/kg  for 
males  and  a  LD**"  of  2,076  mg/kg  for 
females. 

2.  Genotoxicity.  An  Ames  salmonella 
test,  prometryn  was  negative  for  gene 
mutation  up  to  cj^totoxic  solubility 
limits  (1,000-2,000  ng/plate).  A 
chromosomal  aberration  in  vivo  Chinese 
hamster  bone  marrow  test,  prometryn 
was  negative  for  nuclear  anomalies 
(micronuclei)  when  animals  were  dosed 
orally  up  to  5,000  mg/kg.  Prometryn  was 
negative  for  bacterial  DNA  repair  and 
gene  mutation  up  to  precipitating  levels 
(1.000  jig/plate).  In  an  unscheduled 


DNA  synthesis  test,  prometryn  was 
negative  (measured  as  UDS)  in  rat 
hepatocytes  cultured  in  vitro  up  to 
cytotoxic  levels  (156.25  ng/mL). 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  with  a  maternal  and 
developmental  NOAEL  of  50  mg/kg  and 
a  maternal  LOAEL  of  250  mg/kg  based 
on  salivation  and  decreases  in  body 
weight  and  food  consumption.  The 
developmental  LOAEL  is  250  mg/kg/day 
based  on  significantly  decreased  and 
incomplete  ossification  in  the  sternebrae 
and  metacarpals.  A  developmental 
toxicity  study  in  rabbits  with  a  maternal 
and  developmental  NOAEL  of  12  mg/ 
kg/day  and  a  maternal  LOAEL  of  72  mg/ 
kg  based  on  decreased  food 
consumption,  and  the  developmental 
LOAEL  of  72  mg/kg/day,  based  on 
increased  fetal  resorption. 

A  2-generation  reproduction  study  in 
rats  with  a  parental  systemic  NOAEL  of 
0.6  mg/kg/day  in  males  and  0.7  mg/kg/ 
day  in  females  and  a  parental  systemic 
LOAEL  of  47.8  mg/kg/day  in  males  and 
53.6  mg/kg/day  in  females  based  on 
decreased  food  consumption,  body 
weight  and  body  weight  gain.  The         ^ 
reproductive  systemic  NOAEL  is  0.65 
mg/kg/day  and  the  reproductive 
systemic  LOAEL  is  approximately  50 
mg/kg/day,  based  on  decreased  pup 
weight. 

4.  Subchronic  toxicity.  A  28-day  mice 
pilot  feeding  study  with  a  NOAEL  of 
450  mg/kg/day  and  a  LOAEL  of  1,500 
mg/kg/day  based  on  decreased  body 
weights. 

5.  Chronic  toxicity.  A  102-week 
chronic  feeding/carcinogenicity  study  in 
mice  with  a  systemic  NOAEL  of  100  mg/ 
kg/day  for  females  and  a  systemic 
LOAEL  of  300  mg/kg/day  for  females 
based  on  decreased  body  weight  gain. 
No  effects  were  observed  in  males. 

A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  a  systemic 
NOAEL  of  29.45  mg/kg/day  for  males 
and  37.25  mg/kg/day  for  females  and  a 
systemic  LOAEL  of  60.88  mg/kg/day  for 
males  and  80.62  mg/kg/day  for  females 
based  on  decreased  body  weight  and 
body  weight  gain  and  an  increase  in  the 
incidence  of  renal  lesions  (mineralized 
concretions)  in  males.  Prometryn  was 
not  carcinogenic  under  the  conditions  of 
the  study. 

6.  Animal  metabolism.  The 
metabolism  of  prometryn  in  animals  is 
adequately  understood  for  purposes  of 
this  tolerance. 

7.  Metabolite  toxicology.  Rat 
metabolism  studies  showed  that  radio 
labeled  prometryn  is  distributed  in 
blood  greater  than  spleen  greater  than 
limgs  (the  three  highest  tissues 
measiu'ed).  Distribution  is  not  dosage- 
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aggregate  exposure  to  prometryn 
residues. 

2.  Non-dietary  exposure.  Prometryn  is 
ciurently  not  registered  for  residential 
use  such  as  turf  and  ornamentals. 
Therefore,  there  is  no  expectation  of 
non-occupational  residential  exposures. 

D.  Cumulative  Effects 

Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Prometryn  is  a  member  of  the  triazine 
class  of  pesticides.  Other  members  of 
this  class  include  atrazine,  simazine, 
cyanazine,  prometon,  propazine, 
metribuzin,  hexazinone,  ametryn, 
terbutryne,  dipropetryn,  and  ethiozin. 

Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  considers  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistr>', 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  IR-4  does  not  have,  at  this 
time,  available  data  to  determine 
whether  prometryn  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Since  there  are  not 
metabolites  of  toxicological  concern 
associated  with  prometryn,  IR-4  has  not 
assumed  that  prometryn  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

E.  Safety  Determination 

1.  U.S.  population —  Acute  risk.  The 
acute  aggregate  dietary  MOE  was 
estimated  to  be  greater  than  1,000,000 
for  females  age  1 3  and  older  (accounts 
for  both  maternal  and  fetal  exposure), 
the  population  subgroup  of  concern. 
The  MOE  calculations  were  based  on 
the  developmental  NOAEL  in  rabbits  of 
12  mg/kg.  This  risk  assessment  assumed 
100%  of  the  crop  was  treated  with 
tolerance  level  residues  on  all  treated 
crops  consumed,  resulting  in  a 
significant  over  estimate  of  dietary 
exposure.  The  large  acute  dietary  MOE 
calculated  for  females  age  1 3  and  older 
provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for 
infants  and  children  to  prometryn. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  the  aggregate  expos\u"e 
to  prometryn  from  food  will  utilize  less 
than  1  %  of  the  cPAD  for  infants  and 


children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetinie  will  not  pose 
appreciable  risks  to  human  health. 
There  are  no  chronic  exposure  scenarios 
for  non-dietary  uses  of  prometryn  which 
would  contribute  to  the  aggregate  risk. 
Taking  into  account,  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
IR-4  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  prometryn 
residue's. 

3.  Infants  and  children-safety  factor — 
i.  In  general.  In  assessing  the  potential 
for  additional  sensitivity  of  infants  and 
children  to  residues  of  prometryn,  data 
were  considered  from  the 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  diuing  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
uncertainty  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  and  reproductive 
toxicity  studies.  The  prenatal  and 
postnatal  toxicology  data  base  for 
prometryn  is  complete  with  respect  to 
current  toxicological  data  requirements. 
The  results  of  these  studies  indicate  that 
infants  and  children  are  not  more 
sensitive  to  exposure,  based  on  the 
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results  of  the  oral  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  reproductive  toxicity  study 
in  rats.  The  developmental  studies  in 
rats  and  rabbits  demonstrate  that  no 
prenatal  extra  sensitivity  is  present. 
However,  based  on  the  developmenteil 
effects  observed  in  rabbits,  an  acute 
dietary  risk  assessment  was  performed 
for  women  age  13  and  older.  The  MOE 
was  estimated  greater  than  1,000,000. 
Therefore,  IR-4  concludes  that  reliable 
data  support  use  of  the  standard  100- 
fold  MOE/uncertainty  factor  and  that  an 
additional  tenfold  safety  factor  is  not 
needed  to  protect  infants  an(^  children. 

F.  International  Tolerances 

There  are  no  Codex  or  Mexican  limits 
for  prometryn  on  cilantro.  This  proposal 
will  harmonize  tolerances  with  0.1  ppm 
Canadian  maximum  limit  for  residues  in 
cilantro. 

[FR  Doc.  00-1064  Filed  1-14-00;  8:45  am) 
BILUNG  CODE  6S60-50-F 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Final  Comment  Request 

agency:  Equal  Employment 
Opportunitj'  Commission. 
ACTION:  Final  Notice  of  Submission  for 
OMB  Review;  Final  Comment  Request 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  has  submitted  a  request  for 
clearance  of  the  information  collection 
described  below  to  the  Office  of 
Management  and  Budget  (OMB).  A 
notice  that  the  EEOC  would  be 
submitting  this  request  was  published 
in  the  Federal  Register  on  October  14, 
1999,  allowing  for  a  60-day  public 
comment  period.  No  public  comments 
were  received. 

DATES:  Written  comments  on  this  final 
notice  must  be  submitted  on  or  before 
February  17,  2000. 
ADDRESSES:  Comments  on  this  final 
notice  should  be  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attention:  Stuart  Shapiro,  Desk  Officer 
for  the  U.S.  Equal  Employment 
Opportunity  Commission,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  electronically  mailed  to 
SSHAPIRO@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Mr.  Neckere  at  the  address  below. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW,  Room  9222,  Washington, 
DC  20507,  (202)  663-4958  (voice)  or 
(202)  663-7063  TDD). 

SUPPLEMENTARY  INFORMATION:  Collection 
Title:  Local  Union  Report  (EEO-3). 

OMB-Number.  3046-0006. 

Frequency  of  Report:  Biennial. 

Type  of  Respondent:  Referral  local 
unions  with  100  or  more  members. 

Description  of  Affected  Public: 
Referral  local  unions  and  independent 
or  unaffiliated  referral  unions  and 
similar  labor  organizations. 

Number  of  Responses:  3,000. 

Reporting  Hours:  3,000  (4,500  hours 
including  recordkeeping). 

Number  of  Forms:  1 . 

Federal  Cost:  $43,500. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regiUations  which  set  forth  the 
reporting  requirements  for  various  kinds 
of  labor  organizations.  Referral  local 
unions  with  100  or  more  members  have 
been  required  to  submit  EEO-3  reports 
since  1967  (biermially  beginning  in 
1986). 

EEO-3  data  are  used  by  the  EEOC  to 
investigate  charges  of  discrimination 
against  referral  local  unions.  In 
addition,  the  data  are  used  to  support 
EEOC  decisions  and  conciliations,  and 
for  research.  Pursuant  to  section  709(d) 
of  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  EEO-3  data  are  also 
shared  with  86  State  and  local  Fair 
Employment  Practices  Agencies 
(FEPAs). 

Burden  Statement:  The  respondent 
burden  for  this  information  collection  is 
minimal.  The  estimated  number  of 
respondents  included  in  the  bieimial 
EEO-3  survey  is  3,000  referral  unions. 
Total  biennial  reporting  is  estimated  to 
be  3,000  hours,  and  total  biennial 
reporting  and  recordkeeping  is  4,500 
hours.  Because  referral  local  unions 
often  have  small  management  staffs,  the 
use  of  filing  the  EEO-3  report  by 
diskette  or  magnetic  tape,  although 
encouraged,  has  been  less  successful. 

Dated:  January  10,  2000. 
Ida  L.  Castro, 

Chairvioman. 

[FR  Doc.  00-1006  Filed  1-14-00:  8:45  am] 

BILLING  CODE  6150-01-M 


FEDERAL  HOUSING  RNANCE  BOARD 
Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10:00  A.M..  Wednesday, 

January  19,  2000. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule:  Reorganization  of 
Finance  Board  Regulations 

Proposed  Rule:  Calculation  of 
REFCorp  Obligation 

•  Interim  Final  Rule:  Amendments  to 
Election  Regulation 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

|FR  Doc.  00-1167  Filed  1-13-00:  11:45  am] 

BILLING  CODE  672S-01-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  00-01] 

Kawasald  Kisen  Kaisha,  Ltd.  v. 
Intercontinental  Exchange,  Inc.;  Notice 
of  Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  was 
filed  by  Kawasaki  Kisen  Kciisha,  Ltd. 
("Complainant"),  against 
Intercontinental  Exchange,  Inc. 
("Respondent").  The  complaint  was 
served  on  January  7.  2000.  Complainant 
alleges  that  Respondent,  an  ocean 
transportation  intermediary,  violated 
section  10(a)(1)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  section  1709(a)(1). 
by  incurring  unpaid  freight  charges 
pursuant  a  service  contract  in  the 
amount  of  $265,126.23,  making  false 
representations,  uttering  checks  without 
funds,  and  presenting  false  Wire 
Transfer  Requests. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  heeiring  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
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the  basis  of  swo^n 
depositions,  or 
the  nature  of  the 
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Bryant  L.  VanBra^e, 

Secrntary: 
IFRDoc.  00-1024 

BILUNG  CODE  6730-Oi-M 


'Wed  1-14-00;  8:45  am] 


FEDERAL  TRAOE  COMMISSION 

[File  No.  991  0077 

Exxon  Corp.,  et|al.;  Analysis  To  Aid 
Public  Commenf  and  Commissioner 
Statements 


AGENCY 

ACTION:  Proposed 
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Commission  Act,  38  Stat.  721,  15  U.S.C. 
46,  and  section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  the  above-captioned  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days,  until  January  31,  2000.  The 
following  Analysis  to  Aid  Public 
Comment  describes  the  terms  of  the 
consent  agreement,  and  the  allegations 
in  the  complaint.  This  document  also 
contains  the  Statement  of  Chairman 
Pitofsky,  Commissioner  Anthony,  and 
Commissioner  Thompson,  and  the 
Statement  of  Commissioner  Swindle. 
An  electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
November  30,  1999),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/1999/ 
9911/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue  NfW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3  V2-inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analys«is  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Conunission 
("Commission"  or  "FTC")  has  issued  a 
complaint  ("Complaint")  alleging  that 
the  proposed  merger  of  Ebcxon  Corp. 
("Exxon")  and  Mobil  Corp.  ("Mobil") 
(collectively  "Respondents")  would 
violate  Section  7  of  the  Clayton- Act,  15 
U.S.C.  18,  and  Section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45, 
and  has  entered  into  an  agreement 
containing  consent  orders  ("Agreement 
Containing  Consent  Orders")  pursuant 
to  which  Respondents  agree  to  have 
entered  and  be  bound  by  a  proposed 
consent  order  ("Proposed  Order")  and  a 
hold  separate  order  that  requires 
Respondents  to  hold  separate  and 
maintain  certain  assets  pending 
divestiture  ("Order  to  Hold  Separate"). 
The  Proposed  Order  remedies  the  likely 


anticompetitive  effects  arising  from 
Respondents'  merger,  as  alleged  in  the 
Complaint.  The  Order  to  Hold  Separate 
preserves  competition  in  the  markets  for 
refining  and  marketing  of  gasoline,  and 
in  other  markets,  pending  divestitvire. 

//.  Description  of  the  Parties  and  the 
Transaction 

Exxon,  which  is  headquartered  in 
Irving,  Texas,  is  one  of  the  world's 
largest  integrated  oil  companies.  Among 
its  other  businesses,  Exxon  operates 
petroleum  refineries  that  make  various 
grades  of  gasoline  and  lubricant  base 
stock,  among  other  petroleum  products, 
and  sells  these  products  to 
intermediaries,  retailers  and  consumers. 
Exxon  owns  four  refineries  in  the 
United  States;  those  four  refineries  can 
process  approximately  1.1  million 
barrels  of  crude  oil  and  other  feedstocks 
daily. '  Exxon  owns  or  leases 
approximately  2,049  gasoline  stations 
nationally  and  sells  gasoline  to 
distributors  or  dealers  that  operate 
another  6,475  retail  outlets  throughout 
the  United  States.  Diuing  fiscal  year 
1998,  Exxon  had  worldwide  revenues  of 
approximately  $115  billion  and  net 
income  of  approximately  S6  billion. 

Mobil,  which  is  headquartered  in 
Fairfax,  Virginia,  is  another  of  the 
world's  largest  integrated  oil  companies. 
Among  its  other  businesses,  Mobil 
operates  petroleum  refineries  in  the 
United  States,  which  make  gasoline, 
lubricant  base  stock,  and  other 
petroleum  products,  and  sells  those 
products  throughout  the  United  States. 
Mobil  operates  four  refineries  in  the 
United  States,  which  can  process 
approximately  800  thousand  barrels  of 
crude  oil  and  other  feedstocks  per  day. 
About  7,400  retail  outlets  sell  Mobil- 
branded  gasoline  throughout  the  United 
States.  During  fiscal  year  1998,  Mobil 
had  worldwide  revenues  of 
approximately  $52  billion  and  net 
income  of  approximately  $2  billion. 

On  or  about  December  1,  1998,  Exxon 
and  Mobil  entered  into  an  agreement  to 
merge  the  two  corporations  into  a 
corporation  to  be  known  as  Exxon  Mobil 
Corp.  This  merger  is  one  of  several 
consolidations  in  this  industry  in  recent 
years,  including  the  combination  of 
British  Petroleum  Co.  pic  and  Amoco 
Corp.  into  BP  Amoco  pic;  the  pending 
combination  of  BP  Amoco  pic  and 
Atlantic  Richfield  Co.  (which  is  the 
subject  of  pending  investigation  by  the 
Commission);  the  combination  of  the 
refining  and  marketing  businesses  of 
Shell  Oil  Co.,  Texaco  Inc.,  and  Star 


'  A  "barrel"  is  an  oil  industi'y  measure  equal  to 
42  gallons.  "MBD"  means  thousands  of  barrels  per 
day. 
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Enterprises;  the  combination  of  the 
refining  and  marketing  businesses  of 
Marathon  Oil  Co.  and  Ashland  Oil  Co., 
and  the  acquisition  of  the  refining  and 
marketing  businesses  of  Unocal  Corp.  by 
Tosco  Corp. 

///.  The  Investigation  and  the  Complaint 

The  Complaint  alleges  that 
consummation  of  the  merger  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  Section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45.  The  Complaint 
alleges  that  the  merger  will  lessen 
competition  in  each  of  the  following 
markets:  (1)  The  marketing  of  gasoline 
in  the  Northeastern  and  Mid-Atlantic 
United  States  (including  the  States  of 
Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island, 
Connecticut,  and  New  York  (collectively 
"the  Northeast"),  and  the  States  of  New 
Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  and  the  District  of 
Columbia  (collectively  the  "Mid- 
Atlantic"),  and  smaller  areas  contained 
therein);  (2)  the  marketing  of  gasoline  in 
five  metropolitan  areas  in  the  State  of 
Texas;  (3)  the  marketing  of  gasoline  in 
Arizona;  (4)  the  refining  and  marketing 
of  "CARB"  gasoline  (specially 
formulated  gasoline  required  in . 
California)  in  the  State  of  California;  (5) 
the  bidding  for  and  refining  of  jet  fuel 
for  the  U.S.  Navy  on  the  West  Coast;  (6) . 
the  terminaling  of  light  petroleum 
products  in  the  Boston,  Massachusetts, 
and  Washington,  D.C.,  metropolitan 
areas;  (7)  the  terminaling  of  light 
petrolevim  products  in  the  Norfolk, 
Virginia,  metropolitsm  area;  (8)  the 
transportation  of  refined  light  petroleimi 
products  to  the  inland  portions  of  the 
States  of  Mississippi,  Alabama,  Georgia, 
South  Carolina,  North  Carolina, 
Virginia,  and  Teimessee  (i.e.,  the 
portions  more  than  50  miles  from  ports 
such  as  Savannah,  Charleston, 
Wilmington  and  Norfolk)  ("inland 
Southeast");  (9)  the  transportation  of 
crude  oil  from  the  north  slope  of  the 
State  of  Alaska  via  the  Trans  Alaska 
Pipeline  System  ("TAPS");  (10)  the 
importation,  terminaling  and  marketing 
of  gasoline  and  diesel  fuel  in  the 
Territory  of  Guam;  (11)  the  refining  and 
marketing  of  paraffinic  lubricant  base 
oils  in  the  United  States  and  Canada; 
and  (12)  the  worldwide  manufacture 
and  sale  of  jet  tm-bine  lubricants. 

To  remedy  the  alleged 
anticompetitive  effects  of  the  merger, 
the  Proposed  Order  requires 
Respondents  to  divest  or  otherwise 
surrender  control  of:  (1)  All  of  Mobil's 
gasoline  marketing  in  the  Mid-Atlantic 
(New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  and  the  District  of 


Columbia),  and  all  of  Exxon's  gasoUne 
marketing  in  the  Northeast  (Maine,  New 
Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  and  New 
York);  (2)  Mobil's  gasoline  marketing  in 
the  Austin,  Bryan/College  Station, 
Dallas,  Houston  and  San  Antonio, 
Texas,  metropolitan  areas;  (3)  Exxon's 
option  to  repiu'chase  retail  gasoline 
stores  from  Tosco  Corp.  in  Arizona;  (4) 
Exxon's  refinery  located  in  Benicia, 
California  ("Exxon  Benicia  Refinery"), 
and  all  of  Exxon's  gasoline  marketing  in 
California;  (5)  the  terminal  operations  of 
Mobil  in  Boston  and  in  the  Washington, 
D.C.  area,  and  the  ability  to  exclude  a 
terminal  competitor  from  using  Mobil's 
wharf  in  Norfolk;  (6)  either  Mobil's 
interest  in  the  Colonial  pipeline  or 
Exxon's  interest  in  the  Plantation 
pipeline;  (7)  Mobil's  interest  in  TAPS; 
(8)  the  terminal  and  retail  operations  of 
Exxon  on  Guam;  (9)  a  quantity  of 
paraffinic  lubricant  base  oil  equivalent 
to  the  amount  of  paraffinic  lubricant 
base  oil  refined  in  North  America  that 
is  controlled  by  Mobil;  and  (10)  Exxon's 
jet  tiu-bine  oil  business.  The  terms  of  the 
divestitures  and  other  provisions  of  the 
Proposed  Order  are  discussed  more 
fully  in  Section  IV  below. 

The  Commission's  decision  to  issue 
the  Complaint  and  enter  into  the 
Agreement  Containing  Consent  Orders 
was  made  after  an  extensive 
investigation  in  which  the  Commission 
examined  competition  and  the  likely 
effects  of  the  merger  in  the  markets 
alleged  in  the  Complaint  and  in  several 
other  markets,  including  the  worldwide 
markets  for  exploration,  development 
and  production  of  crude  oil;  markets  for 
crude  oil  exploration  and  production  in 
the  United  States  and  in  parts  of  the 
United  States;  markets  for  natural  gas  in 
the  United  States;  markets  for  a  variety 
of  petrochemical  products;  and  markets 
for  pipeline  transportation,  terminaling 
or  marketing  of  gasoline  or  other  fuels 
in  sections  of  the  coxmtry  other  than 
those  alleged  in  the  Complaint.  The 
Commission  has  not  found  reason  to 
believe  that  the  merger  would  result  in 
likely  anticompetitive  effects  in  markets 
other  than  the  markets  alleged  in  the 
Complaint. 

The  Commission  conducted  the 
investigation  leading  to  the  Complaint 
in  coordination  with  the  Attorneys 
General  of  the  States  of  Alaska, 
California,  Connecticut,  Maryland, 
Massachusetts,  New  Jersey,  New  York, 
Oregon,  Pennsylvania,  Texas,  Vermont, 
Virginia  and  Washington.  As  a  result  of 
that  joint  effort.  Respondents  have 
entered  into  agreements  with  the  States 
of  Alaska,  California,  Delaware, 
Maryland,  Massachusetts,  New  Jersey, 
New  York,  Oregon,  Pennsylvania, 


Rhode  Island,  Texas,  Vermont,  Virginia 
and  Washington,  and  the  District  of 
Coliunbia,  settling  charges  that  the 
merger  would  violate  both  state  and 
federal  antitrust  laws. 

The  Complaint  alleges  in  12  counts 
that  the  merger  would  violate  the 
antitrust  laws  in  several  different  lines 
of  business  and  sections  of  the  country, 
each  of  which  is  discussed  below.  The 
analysis  applied  in  each  market 
generally  follows  the  analysis  set  forth 
in  the  FTC  and  U.S.  Department  of 
Justice  Horizontal  Merger  Guidelines 
(1997)  ("Merger  Guidelines").  The 
efficiency  claims  of  the  Respondents,  to 
the  extent  they  relate  to  the  markets 
alleged  in  the  Complaint,  are  small  and 
speculative  compared  to  the  magnitude 
and  likelihood  of  the  potential  harm, 
and  would  not  restore  the  competition 
lost  as  a  result  of  the  merger  even  if  the 
efficiencies  were  achieved. 

A.  Count  I — Marketing  of  Gasoline  in 
the  Northeast  and  Mid-Atlantic 

Exxon  and  Mobil  today  are  two  of  the 
largest  marketers  of  gasoline  from  Maine , 
to  Virginia,  and  would  be  the  largest 
marketer  of  gasoline  in  this  region  after 
the  merger,  but  for  the  remedy  specified 
in  the  Proposed  Order.  The  merging 
companies  are  direct  and  significant 
competitors  in  at  least  39  metropolitan 
areas  in  the  Northeast  and  Mid- 
Atlantic  2;  in  each  of  these  areas,  and  in 
each  of  the  States  in  the  Northeast  and 
Mid-Atlantic,  the  merger  would  result 
in  a  market  that  is  at  least  moderately 
concentrated  and  would  significantly 
increase  concentration  in  that  market. ^ 


2  Hartford,  New  Haven-Bridgeporf-Stamford- 
Waterbury-Danbury,  New  London-Norwich,  CT; 
Dover,  Wilmington-Newark.  DE;  Washington,  DC; 
Bangor,  Lewiston-Aubum,  Portland.  ME:  Baltimore, 
MD;  Barnstable-Yarmouth.  Boston-Worcester- 
Lawrence-Lowell-Brockton,  MA;  Atlantic-Cape 
May,  Bergen-Passaic,  Jersey  City,  Middlesex- 
Somerset-Hunterdon,  Monmouth-Ocean,  Newark, 
Trenton,  Vineland-Millville-Bridgeton,  N];  Albany- 
Schenectady-Troy,  Duchess,  Nassau-Suffolk,  New 
York,  Newburgh,  NY;  Allentown-Bethlehem-Easton, 
Altoona,  Harrisburg-Lebanon-Carlisle,  Johnstown. 
Lancaster,  Philadelphia,  Reading,  Scranton-Wilkes 
Barre-Hazelton,  State  College,  York,  PA: 
Providence-Warwick-Pawtucket,  RI:  Norfolk- 
Virginia  Beach-Newport  News,  Richmond- 
Petersburg,  VA:  Burlington,  VT.  These  areas  are 
defined,  variously,  as  "Metropolitan  Statistical 
Areas"  ("MSAs"),  "Primary  Metropolitan  Statistical 
Areas"  ("PMSAs"),  and  "New  England  County 
Metropolitan  Areas"  ("NECMAs ')  by  the  Census 
Bureau. 

^  The  Commission  measures  market  concentration 
using  the  Herfindahl-Hirschraan  Index  ("HHl"!, 
which  is  calculated  as  the  sum  of  the  squares  of  the 
shares  of  all  firms  in  the  market.  Merger  Guidelines 
§  1.5.  Markets  with  HHIs  between  1000  arid  1800 
are  deemed  "moderately  concentrated,"  and   . 
markets  with  HHIs  exceeding  1800  are  deemed 
"highly  concentrated."  Where  the  HHI  resulting 
from  a  merger  exceeds  1000  and  the  merger 
increases  the  HHI  by  at  least  100,  the  merger 

Continued 
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significantly  reduce  competition  in  the 
moderately  and  highly  concentrated 
markets  that  would  result  from  this 
merger.  A  general  understanding  of  the 
channels  of  trade  in  gasoline  marketing 
is  necessary  to  understand  the 
Commission's  analysis  of  the 
competitive  issues  and  of  the  Proposed 
Order.  Gasoline  is  sold  to  the  general 
public  through  retail  gas  stations  of  four 
types:  (1)  Company-operated  stores, 
where  the  branded  oil  company  owns 
the  site  and  operates  it  using  its  own 
employees;  (2)  lessee  dealer  stores, 
where  the  branded  company  owns  the 
site  but  leases  it  to  a  franchised  dealer; 

(3)  open  dealers,  who  own  their  own 
stations  but  purchase  gasoline  at  a  DTW 
price  from  the  branded  company;  and 

(4)  "jobber"  or  distributor  stores,  which 
are  supplied  by  a  distributor. 

Branded  oil  companies  set  the  retail 
prices  of  gasoline  at  the  stores  they 
operate,  and  sometimes  set  those  prices 
on  a  station-by-station  basis.  Lessee 
dealers  and  open  dealers  generally 
purchase  from  the  branded  company  at 
a  delivered  price  ("dealer  tank  wagon" 
or  "DTW")  that  the  branded  supplier 
likewise  might  set  on  a  station-by- 
station  basis.  In  the  Northeast  and  Mid- 
Atlantic,  DTW  prices  charged  by  Exxon. 
Mobil  and  their  major  competitors  are 
typically  set  using  "price  zones" 
established  by  the  supplier.  Price  zones, 
and  the  prices  used  within  them,  take 
account  of  the  competitive  conditions 
faced  by  particular  stations  or  groups  of 
stations.  There  might  be  10  or  more 
price  zones  established  by  an  individual 
oil  company  in  a  metropolitan  area. 

Distrioutors  or  jobbers  typically 
purchase  branded  gasoline  from  the 
branded  company  at  a  terminal  (paying 
a  terminal  "rack"  price),  and  deliver  the 
gasoline  themselves  to  jobber-supplied 
stations  at  prices  or  transfer  prices  set 
by  the  distributor.  ^ 

In  much  of  the  Northeast  and  Mid- 
Atlantic.  Exxon.  Mobil  and  their 
principal  competitors  (Motiva.  BP 
Amoco,  and  Sunoco)  use  delivered 
pricing  and  price  zones  to  set  DTW 
prices  based  on  the  level  of  competition 
in  the  immediately  surrounding  area. 
These  DTW  prices  generally  are 
xmrelated  to  the  cost  of  hauling  fuel 
from  the  terminal  to  the  retail  store. 
Gasoline  is  a  homogeneous  product,  and 
retail  prices  are  observable  (wholesale 
prices  and  retail  sales  volumes  are  also 
frequently  known  to  firms  in  the 
industry).  By  monitoring  the  retail 


'  The  Commission  has  found  evidence  in  its 
investigations  in  this  industry  indicating  that  some 
branded  companies  have  experimented  with  rebates 
and  discounts  to  jobbers  based  on  the  location  of 
particular  stations,  thereby  replicating  the  effect  of 
price  zones  in  the  jobber  class  of  trade. 


prices  (and  volumes)  of  their 
competitors  in  the  immediate  area, 
branded  companies  can  and  do  adjust 
their  DTW  prices  in  order  to  take 
advantage  of  higher  prices  in  some' 
neighborhoods,  without  having  to  raise 
prices  throughout  a  metropolitan  area  as 
a  whole. 

The  use  of  price  zones  in  the  maimer 
described  above  indicates  that  these 
competitors  set  their  prices  on  the  basis 
of  their  competitors'  prices,  rather  than 
on  the  basis  of  their  own  costs.  This  is 
an  earmark  of  oligopolistic  market 
behavior.  Thus,  Exxon.  Mobil  and  their 
principal  competitors  have  some  ability 
to  raise  their  prices  profitably,  and  have 
a  greater  ability  to  do  so  when  they  face 
fewer  and  less  price-competitive  firms 
in  highly  local  markets.  The  effects  of 
oligopolistic  market  structures  (where 
firms  base  their  pricing  decisions  on 
their  rivals'  prices,  and  recognize  that 
their  prices  affect  their  sales  volume) 
have  been  recognized  in  this  industry. 
See  Petroleum  Products  Antitrust 
Litigation.  906  F.2d  432.  443.  444  (9th 
Cir.  1990)  (examining  California 
gasoline  market  from  1968  to  1973), 
cert,  denied  sub  nom.  Chevron  Corp.  v. 
Arizona.  500  U.S.  959  (1991): 

*   *   *  [Als  the  number  of  firms  in  a 
market  declines,  the  possibilities  for 
interdependent  pricing  increase 
substantially.  In  determining  whether  to 
follow  a  unilateral  price  increase  by  a 
competitor,  a  firm  in  a  relatively 
concentrated  market  will  recognize  that, 
because  its  pricing  and  output  decisions  have 
an  effect  on  market  conditions  and  will 
generally  be  watched  by  its  competitors, 
there  is  less  likelihood  that  any  shading 
would  go  undetected  or  be 
ignored.  *   *   *  On  the  other  hand,  the  firm 
may  recognize  that  the  higher  price  (charged 
by  its  competitor]  is  one  that  would  produce 
higher  profits.  It  may  therefore  decide  to 
follow  the  price  increase,  knowing  that  the 
other  firms  will  likely  see  things  the  same 
way  *   *   * 

We  recognize  that  such  interdependent 
pricing  may  often  produce  economic 
ctDnsequences  that  are  comparable  to  those  of 
classic  cartels. 

Exxon  and  Mobil  are  each  other's 
principal  competitors  in  many  of  these 
markets,  and  the  elimination  of  Mobil  as 
an  independent  competitor  is  likely  to 
result  in  higher  prices.^ 


"  In  finding  reason  to  believe  that  this  merger 
likely  would  reduce  competition,  the  Commission 
has  not.  in  the  context  of  this  investigation, 
concluded  that  these  practices  of  themselves  violate 
the  antitrust  laws  or  constitute  unfair  methods  of 
competition  within  the  meaning  of  Section  5  of  the 
FTC  Act.  Rather,  evidence  of  market  behavior 
provides  the  Commission  with  reason  to  believe 
that  these  moderately  and  highly  concentrated 
markets  are  not  fully  competitive  even  prior  to  the 
merger,  and  therefore  that  the  merger  likely  would 
reduce  competition  in  these  markets  whether  or  not 
the  post-jnerger  market  was  highly  concentrated. 
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Market  incumbents  also  use  price 
zones  to  target  entrants  without  having 
to  lower  price  throughout  a  broader 
marketing  area.  With  a  large  and 
dispersed  network  of  stores,  an 
incumbent  can  target  an  entrant  by 
cutting  price  at  a  particular  store, 
without  cutting  prices  throughout  a 
metropolitan  area.  By  targeting  price- 
cutting  competitors,  incumbents  can 
(and  have)  deterred  entrants  from 
making  significant  investments  in 
gasoline  stations  (which  are  specialized, 
sunk  cost  facilities)  and  thus  from 
expanding  to  a  scale  at  which  the 
entrant  could  affect  price  throughout  the 
broader  metropolitan  area. 

While  branded  distributors 
historically  have  moderated  the  effects 
of  zone  pricing  through  arbitrage, 
distributors'  ability  to  do  so  is 
increasingly  limited  in  the  Northeast 
and  Mid-Atlantic  by  major  branded 
companies'  efforts  to  limit  their 
distribution  to  direct  channels, 
especially  in  major  metropolitan  areas. 
The  merger  would  reduce  interbrand 
competition  through  the  elimination  of 
one  independent  supplier;  the 
Commission  evaluated  the  effect  of  that 
reduction  in  interbrand  competition  in 
the  context  of  the  contemporaneous 
reduction  in  intrabrand  competition  that 
it  found  in  these  markets. 

Entry  appears  imlikely  to  constrain 
noncompetitive  behavior  in  the 
Northeast  and  Mid-Atlantic.  New  gas 
station  sites  are  difficult  to  obtain  in  the 
Northeast  and  Mid-Atlantic,  and  the 
evidence  in  this  investigation  suggests 
that  entry  through  the  construction  of 
new  stations  is  unlikely  to  occvu  in  a 
manner  sufficient  to  constrain  price 
increases  by  incumbents.  As  in  British 
Petroleum  Co.,  C-3868,  the  Commission 
has  not  seen  substantial  evidence  that 
jobbers  or  open  dealers  are  likely  to 
switch  to  new  entrants  in  the  event  of 
a  small  price  increase.  Therefore,  the 
Commission  has  found  it  unlikely  that 
a  new  entrant  might  enter  a  market  by 
converting  such  stations  in  a  manner 
that  would  mecmingfully  constrain  the 
behavior  of  incumbents. 

The  merger  is  likely  to  reduce 
competition  in  Northeastern  and  Mid- 
Atlantic  gasoline  markets  and  could 
result  in  a  price  increase  of  1%  or  more. 
A  1  %  price  increase  on  gasoline  sold  in 
the  Northeast  and  Mid-Atlantic  (and  in 
the  Texas  and  Arizona  markets 
discussed  below)  would  cost  consumers 
approximately  $240  million  annually. 
As  described  below,  the  Proposed  Order 
seeks  to  preserve  competition  by 
requiring  Respondents  to  divest  all 
branded  stations  of  Exxon  or  Mobil 
throughout  the  Northeast  and  Mid- 
Atlantic:  (1)  All  Exxon  branded  gas 


stations  (company  operated,  lessee 
dealer,  open  dealer  and  jobber)  in 
Maine,  New  Hampshire,  Vermont, 
Rhode  Island,  Connecticut,  and  New 
York,  and  (2)  all  Mobil  branded  stations 
in  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia  and  the  District  of 
Columbia. 

B.  Count  II — Marketing  of  Gasoline  in 
Metropolitan  Areas  in  Texas 

Exxon  and  Mobil  compete  in  the 
marketing  of  gasoline  in  several 
metropolitan  areas  in  Texas,  and  in  five 
of  those  metropolitan  areas  (Austin, 
Bryan/College  Station,  Dallas,  Houston 
and  San  Antonio)  the  merger  would 
result  in  a  moderately  or  highly 
concentrated  market.  The  evidence 
collected  in  the  investigation  indicates 
that  market  conditions  in  these  Texas 
markets  resemble  those  found  in  the 
Northeast  and  Mid- Atlantic,  particularly 
in  the  use  of  delivered  pricing  and  zone 
pricing  to  coordinate  prices  and  deter 
entry.  The  Proposed  Order  therefore 
requires  Respondents  to  divest  and 
assign  Mobil's  gasoline  marketing 
business  in  these  areas,  as  described 
below. 

C.  Count  III — Marketing  of  Gasoline  in 
Arizona 

Mobil  markets  motor  gasoline  in 
Arizona.  Exxon  gasoline  is  marketed  in 
Arizona  by  Tosco  Corporation,  which 
acquired  Exxon's  Arizona  marketing 
assets  and  businesses  and  the  right  to 
sell  Exxon  branded  gasoline  in  1994. 
Gasoline  marketing  in  Arizona  is 
moderately  concentrated. 

Pursuant  to  the  agreement  under 
which  Exxon  sold  its  Arizona  assets  to 
Tosco,  Exxon  retains  the  option  of 
repurchasing  the  retail  gasoline  stores 
sold  to  Tosco  in  the  event  Tosco  were 
to  convert  the  stations  from  the  "Exxon" 
brand  to  another  brand  (including 
another  brand  owned  by  Tosco).  The 
merger  creates  the  risk  that  competition 
between  the  merged  company  and 
Tosco  (selling  Exxon  branded  gasoline) 
could  be  reduced  by  restricting  Tosco's 
incentive  and  ability  to  compete  against 
Mobil  by  converting  the  stores  to  a 
brand  owned  by  Tosco.  The  Proposed 
Order  terminates  Exxon's  option  to 
repurchase  these  stations. 

D.  Count  rv — Refining  and  Marketing  of 
CARB  Gasoline 

Exxon  and  Mobil  both  refine  motor 
gasoline  for  use  in  California,  which 
requires  that  motor  gasoline  used  in  that 
State  meet  particularly  stringent 
pollution  specifications  mandated  by 
the  California  Air  Resources  Board 
("CARB,"  hence  "CARB  gasoline"). 
More  than  95%  of  the  CARB  gasoline 


sold  in  California  is  refined  by  seven 
firms  (Chevron,  Tosco,  Equilon,  ARCO, 
Exxon,  Mobil  and  Ultramar  Diamond 
Shamrock),  all  of  which  operate 
refineries  in  California.  Those  seven 
firms  also  control  more  than  90%  of 
retail  sales  of  gasoline  in  California 
through  gas  stations  under  their  brands. 

The  Complaint  alleges  that  the 
refining  emd  marketing  of  CARB  . 

gasoline  is  a  product  market  and  line  of 
commerce.  Motorists  of  gasoline- fueled 
automobiles  are  unlikely  to  switch  to 
other  fuels  in  response  to  a  small  but 
significant  and  nontransitory  increase  in 
the  price  of  CARB  gasoline,  and  only 
CARB  gasoline  may  be  sold  for  use  in 
California.  As  described  below,  the 
refining  and  marketing  of  gasoline  in 
California  is  tightly  integrated;  refiners 
that  lack  marketing  in  California,  and 
marketers  that  lack  refineries  on  the 
West  Coast,  do  not  effectively  constrain 
the  price  and  output  decisions  of 
incumbent  refiner-marketers. 

California  is  a  section  of  the  country 
and  geographic  market  for  CARB 
gasoline  refining  and  marketing  because 
the  refiner-marketers  in  California  can 
profitably  raise  prices  by  a  small  but 
significant  and  nontransitory  amount 
without  losing  significant  sales  to  other 
refiners.  The  next  closest  refineries, 
located  in  the  U.S.  Virgin  Islands  and  in 
Texas  and  Louisiana,  do  not  supply 
CARB  gasoline  to  California  except 
during  supply  disruptions  at  California 
refineries,  and  are  unlikely  to  supply 
CARB  gasoline  to  California  in  response 
to  a  small  but  significant  and 
nontransitor\'  increase  in  price  because 
of  the  price  volatility  risks  associated 
with  opportunistic  shipments  and  the 
small  number  of  independent  retail 
outlets  that  might  purchase  from  an  out- 
of-market  firm  attempting  to  take 
advantage  of  a  price  increase  by 
incumbent  refiner-marketers. 

To  a  much  greater  extent  than  in 
many  other  parts  of  the  country,  the 
seven  refiner-marketers  in  California 
own  their  stations,  and  operate  through 
company-operated  stations,  lessee 
dealers  and  open  dealers,  rather  than 
through  distributors.  ^  The  marketing 
practices  described  in  the  Northeast  and 
Mid-Atlantic,  see  Section  III. A  above, 
are  employed  in  California  and  are 
reinforced  by  the  refiner-marketers' 
more  complete  control  of  the  marketing 
channel.  One  effect  of  the  close 
integration  between  refining  and 
marketing  in  California  is  that  refiners 


•J  Exxon  is  unique  among  these  firms  in  operating 
primarily  through  jobbers  in  California.  Exxon  also 
differs  from  its  competitors  in  that  a  substantial 
portion  of  its  refinery  output  is  not  sold  under  the 
Exxon  name,  but  is  sold  to  non-integrated  marketers 
and  through  other  channels. 
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E.  Count  V— Navy  Jet  Fuel  on  the  West 
Coast 

The  U.S.  Navy  requires  a  specific 
formulation  of  jet  fuel  that  differs  from 
commercial  jet  fuel  and  jet  fuel  used  in 
other  military  applications.  Three 
refiners,  including  Exxon  and  Mobil, 
have  bid  to  supply  the  Navy  on  the  West 
Coast  in  recent  years.  The  merger  will 
eliminate  one  of  these  firms  as  an 
independent  bidder,  raising  the 
likelihood  that  the  incumbents  could 
raise  prices  by  at  least  a  small  amount, 
since  other  bidders  are  unlikely  to  enter 
the  market.  The  divestiture  of  Exxon's 
Benicia  refinery,  described  below, 
resolves  this  concern. 

F.  Count  VI — Terminaling  of  Light 
Petroleum  Products  in  Metropolitan 
Boston  and  Washington 

Petroleum  terminals  are  facilities  that 
provide  temporary  storage  of  gasoline 
and  other  petroleum  products  received 
from  a  pipeline  or  marine  vessel,  and 
then  redeliver  these  products  from  the 
terminal's  storage  tanks  into  trucks  or 
transport  trailers  for  ultimate  delivery  to 
retail  gasoline  stations  or  other  buyers. 
Terminals  provide  an  important  link  in 
the  distribution  chain  for  gasoline 
between  refineries  and  retail  service 
stations.  There  are  no  substitutes  for 
petroleum  terminals  for  providing 
terminaling  services. 

Count  VI  of  the  Complaint  identifies 
two  metropolitan  areas  that  are  relevant 
sections  of  the  country  ( i.e.,  geographic 
markets)  in  which  to  analyze  the  effects 
of  the  merger  on  terminaling: 
metropolitan  Boston,  Massachusetts  and 
Washington,  D.C.  Exxon  and  Mobil  both 
operate  terminals  that  supply  both  of 
these  metropolitan  areas  with  gasoline 
and  other  light  petroleum  products. 

The  Complaint  charges  that  the 
terminaling  of  gasoline  and  other  light 
petroleum  products  in  each  of  these 
metropolitan  areas  is  highly 
concentrated,  and  would  become 
significantly  more  concentrated  as  a 
result  of  the  merger.  Entry  into  the 
terminaling  of  gasoline  and  other  light 
petroleum  products  in  each  of  these 
metropolitan  areas  is  difficult  and 
would  not  be  timely,  likely,  or  sufficient 
to  prevent  anticompetitive  effects  that 
may  result  from  the  merger.'" 
Paragraphs  VII  and  VIII  of  the  Proposed 
Order  therefore  require  Respondents  to 
divest  Mobil's  Boston  and  Manassas. 
Virginia,  terminals. 


'"The  Commission  has  found  reason  to  believe 
thai  terminal  mergers  would  be  anticompetitive  on 
prior  occasions.  E.g..  British  Petroleum  Co..  C^3868: 
Shell  Oil  Co.;  Texaco  Inc..  104  F.T.C.  241  (1984): 
Chevron  Corp..  104  F.T.C.  597  (1984). 


G.  Coimt  VII — Terminaling  of  Gasoline 
in  Norfolk,  Virginia 

The  Complaint  charges  that 
terminaling  of  gasoline  and  other  light 
petroleum  products  is  highly 
concentrated  in  the  Norfolk,  Virginia 
area.  Exxon  currently  terminals  gasoline 
in  Norfolk,  although  Mobil  does  not. 
Mobil  does  terminal  other  light 
petroleum  products  there,  and  another 
terminaling  firm,  TransMontaigne,  on 
occasion  uses  Mobil's  wharf  to  receive 
gasoline  shipments.  Since 
TransMontaigne  terminals  gasoline  in 
competition  with  Exxon,  the  merger 
would  create  or  enhance  Mobil's 
incentive  to  deny  TransMontaigne 
access  to  Mobil's  dock  or  increase  the 
cost  of  such  access,  thereby  limiting 
TransMontaigne's  ability  to  compete 
against  Exxon  in  the  terminaling  of 
gasoline.  The  Proposed  Order  remedies 
this  effect  of  the  merger. 

H.  Count  VIII — Transportation  of 
Refined  Light  Petroleum  Products  to  the 
Inland  Southeast 

The  inland  Southeast  receives 
essentially  all  of  its  refined  light 
petroleum  products  (including  gasoline, 
diosel  fuel  and  jet  fuel)  from  either  the 
Colonial  pipeline  or  the  Plantation 
pipeline.  These  two  pipelines  largely 
run  parallel  to  each  other  from 
Louisiana  to  Washington,  D.C,  and  . 
directly  compete  to  provide  petroleum 
product  transportation  services  to  the 
inland  Southeast.  Mobil  owns 
approximately  11  percent  of  Colonial 
and  has  representation  on  the  Colonial 
Board  of  Directors.  Exxon  owns 
approximately  49  percent  of  Plantation, 
is  one  of  Plantation's  tyyo  shareholders, 
and  has  representation  on  Plantation's 
Board. 

The  proposed  transaction  would  put 
the  merged  entity  in  a  position  to 
participate  in  the  governance  of  both 
pipelines,  and  to  receive  confidential 
competitive  information  of  each 
pipeline.  Through  its  position  as  one  of 
Plantation's  two  shareholders. 
Respondents  could  prevent  Plantation 
from  taking  actions  to  compete  with 
Colonial.  As  a  result,  the  merger  is 
likely  substantially  to  lessen 
competition,  including  price  and  service 
competition,  between  the  two  pipelines. 
The  Commission  has  twice  previously 
recognized  that  control  of  overlapping 
interests  in  these  two  pipelines  might 
substantially  reduce  competition  in  the 
market  for  transportation  of  light 
petroleum  products  to  this  section  of  the 
country.  Shell  Oil  Co.,  C-3803;  Chevron 
Corp.,  104  F.T.C.  597,  601,  603.  To 
prevent  competitive  harm  from  the 
merger.  Section  IX  of  the  Proposed 
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Order  requires  Respondents  to  divest  to 
a  third  party  or  parties  the  Exxon  or 
Mobil  pipeline  interest. 

I.  Count  IX — Transportation  of  Alaska 
North  Slope  Crude  Oil 

Exxon  and  Mobil  ar^  two  of  the  seven 
owners  of  the  Trans  Alaska  Pipeline 
System  ("TAPS"),  which  is  the  only 
means  of  transporting  crude  oil  from  the 
Alaska  North  Slope  ("ANS")  to  port  in 
Valdez,  Alaska.  ANS  crude  is  shipped 
primarily  (but  not  exclusively)  to 
refineries  in  California  and  Washington 
State.  A  relatively  small  amount  of  ANS 
crude  is  used  within  Alaska,  and  some 
ANS  is  sold  to  refineries  in  Asia.  Exxon 
owns  20%  of  TAPS,  while  Mobil  owns 
3%.  The  owners  of  TAPS  are  entitled  to 
capacity  on  the  pipeline  (which  they 
can  resell)  in  proportion  to  their 
ownership  interests.  Some  TAPS 
owners — Mobil,  in  particular — have 
discounted  their  tariffs  in  an  effort  to 
attract  additional  shippers. 

Exxon  and  Mobil  both  have  available 
capacity  on  TAPS,  i.e.,  capacity  not 
needed  to  carry  their  own  production. 
Based  on  available  capacity,  the  merger 
would  increase  the  HHI  by  268,  to  5103. 
The  merger  would  eliminate  Mobil,  a 
significant  discounter  on  TAPS,  as  an 
independent  firm,  and  reduce  Exxon's 
incentives  to  discount  TAPS  tariffs. 
Entry  is  unlikely  to  defeat  this  price 
increase,  since  a  second  crude  oil 
pipeline  is  highly  unlikely  to  be  built. 
In  the  absence  of  the  Proposed  Order, 
the  merger  could  raise  costs  to 
purchasers  of  ANS  crude  oil  by  $3.5 
million  annually.  The  Proposed  Order 
eliminates  this  risk  by  requiring  the 
Respondents  to  divest  Mobil's  interest' 
in  TAPS. 

J.  Count  X — Terminaling  and  Marketing 
of  Gasoline  and  Other  Light  Petroleum 
Products  in  Guam 

Gasoline  and  diesel  fuel  are  supplied 
into  Guam,  primarily  from  Singapore, 
into  terminals  on  Guam  owned  by 
Mobil,  Exxon  and  Shell,  who  are  the 
principal  marketers  of  gasoline  on 
Guam.  Terminal  capacity  is  essential  to 
light  petroleum  products  marketing  on 
Guam.  Consumers  of  gasoline  have  no 
alternative  but  to  buy  gasoline  on  Guam. 
Accordingly,  the  relevant  market  to 
analyze  the  transaction  is  the 
importation,  terminaling  and  marketing 
of  gasoline  on  Guam.  Mobil  and  Exxon 
are  the  two  largest  marketers  on  Guam. 
The  market  is  highly  concentrated.  The 
merger  will  raise  the  HHI  by  more  than 
2800  points  to  7400,  measured  by 
station  count;  Exxon  Mobil  would  have 
36  of  Guam's  43  stations,  or  84%  of 
stations. 


The  market  is  subject  to  coordination. 
There  are  three  companies,  and  the 
merger  would  reduce  their  number  to 
two.  The  product  is  homogeneous,  and 
prices  are  readily  observed.  New  entry 
is  unlikely  to  defeat  an  anticompetitive 
price  increase.  An  entrant  would  require 
sufficient  terminal  capacity  and  enough 
retail  outlets  to  be  able  to  buy  gasoline 
at  the  tanker-load  level,  or  350,000 
barrels.  Terminal  capacity  of  this  scale 
is  unavailable  in  Guam.  In  1988  a  firm 
attempted  to  enter  Guam  relying  on 
publicly  available  terminaling;  it  exited 
within  seven  years,  and  sold  its  four 
stations  to  Mobil, 

Section  III  of  the  Proposed  Order 
restores  competition  by  requiring 
Respondents  to  divest  Exxon's  terminal 
and  retail  assets  on  Guam. 

L.  Count  XI — Paraffinic  Base  Oil  in  the 
United  States  and  Canada 

Paraffinic  base  oil  is  a  refined 
petroleum  product  that  forms  the 
foundation  of  most  of  the  world's 
"finished  lubricants.  Base  oil  is  mixed 
with  chemical  additives  and  forms 
finished  lubricants,  such  aS  motor  oil 
and  automatic  transmission  fluid.  Most 
base  oil  is  used  to  make  products  that 
lubricate  engines,  but  base  oil  can  be 
mixed  with  additives  to  create  a  large 
variety  of  finished  products  like 
newspaper  ink  or  hydraulic  fluid.' ' 

Currently  Exxon  produces  45.9  MBD 
of  paraffinic  base  oil  in  North  America. 
Mobil  controls  23.8  MBD  of  base  oil 
production.  A  combined  Exxon-Mobil 
would  control  35  percent  of  the  base  oil 
produced  in  North  America.  As  the 
largest  base  oil  producer  in  the  United 
States  and  Canada,  Exxon  already 
dominates  the  base  oil  market.  With  the 
addition  of  Mobil's  sizeable  capacity, 
Exxon  would  have  even  greater  control 
over  base  oil  pricing. 

Exxon  is  the  price  leader  in  base  oil 
in  the  United  States  and  Canada.  Othqr 
base  oil  producers  do  not  expand 
production  to  take  advantage  of  Exxon 
price  increases.  Imports  do  not  increase 
when  United  States  prices  increase 
because  transportation  costs  are  too 
great.  Entry  into  tlie  base  oil  market 
requires  large  capital  investments  and 
would  be  unlikely  to  have  any  effect 
within  the  next  two  years. 

The  Proposed  Order  remedies  the 
likely  effects  of  the  likely  merger  by 
requiring  Respondents  to  surrender 
control  of  a  quantity  of  base  oil 


' '  Other  typos  of  base  oil,  including  naphthenic 
,ind  synthetic  base  oils,  are  not  substitutes  for 
paraffinic  base  oil  because  the  users  of  paraffinic 
base  oil  would  not  switch  to  other  base  oils  in  the 
event  of  a  small  but  significant,  nonlransitory 
increase  in  price  for  paraffinic  base  oils. 


production  equivalent  to  Mobil's 
production  in  the  United  States. 

M.  Count  XII— Jet  Turbine  Oil 

Jet  turbine  oil  (also  known  as  ester- 
based  turbine  oil)  is  used  to  lubricate 
,the  internal  parts  of  jet  engines  used  to 
power  aircraft.  Exxon  and  Mobil 
dominate  the  sales  of  jet  turbine  oil, 
with  approximately  equal  shares  that, 
combined,  account  for  75%  of  the 
worldwide  market  (defined  broadly), 
and  approach  90%  of  worldwide  sales 
to  commercial  airlines. 

Entry  into  the  development, 
production  and  sale  of  jet  turbine  oil  is 
not  likely  to  occur  on  a  timely  basis,  in 
light  of  the  time  required  to  develop  a 
jet  turbine  oil  and  to  obtain  the 
necessary  approvals  and  qualifications 
from  the  appropriate  military  and 
civilian  organizations.  The  merger 
would  eliminate  the  direct  competition 
between  Exxon  and  Mobil,  and  create  a 
virtual  monopoly  in  sales  to  commercial 
airlines.  The  Proposed  Order  remedies 
the  effect  of  the  merger  by  requiring 
Respondents  to  divest  Exxon's  jet 
turbine  oil  business. 

rv.  Resolution  of  the  Competitive 
Concerns 

On  November  30,  1999,  the 
Commission  provisionally  entered  into 
the  Agreement  Containing  Consent 
Orders  with  Exxon  and  Mobil  in 
settlement  of  a  Complaint.  The 
Agreement  Containing  Consent  Orders 
contemplates  that  the  Commission 
would  issue  the  Complaint  and  enter 
the  Proposed  Order  and  the  Order  to 
Hold  Separate. 

A.  General  Terms 

Each  divestiture  or  other  disposition 
required  by  the  Proposed  Order  must  be 
made  to  an  acquirer  that  receives  the 
prior  approval  of  the  Commission  and 
in  a  manner  approved  by  the 
Commission,  and  must  be  completed 
within  nine  months  of  executing  the 
Agreement  Containing  Consent  Orders 
(except  that  the  divestiture  of  the 
Benicia  Refinery  and  Exxon  marketing 
in  California  must  be  completed  within 
twelve  months  of  executing  the 
Agreement  Containing  Consent  Orders). 

Respondents  are  required  to  provide 
the  Commission  with  a  report  of 
compliance  with  the  Proposed  Order 
every  sixty  (60)  days  until  the 
divestitures  are  completed,  and 
aimually  for  a  period  of  20  years. 

In  the  event  Respondents  fail  to 
complete  the  required  divestitures  and 
other  obligations  in  a  timely  maimer, 
the  Proposed  Order  authorizes  the 
Commission  to  appoint  a  trustee  or 
trustees  to  negotiate  the  divestitiu«  of 
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Respondents  have  certified  to  the 
Commission  within  ten  days  after  the 
Commission's  approval  of  a  divestiture 
that  a  State  has  not  approved  that 
divestiture.  If  these  conditions  are 
satisfied,  the  Conunission  will  not 
appoint  a  trustee  or  impose  penalties  for 
an  additional  sixty  days,  in  order  to 
allow  Respondents  either  to  satisfy  the 
State's  concerns  or  to  produce  an 
acquirer  acceptable  to  the  Commission 
and  the  State. '^  If  at  the  end  of  that 
additional  period,  the  State  remains 
unsatisfied,  the  Commission  may 
appoint  a  trustee  and  seek  penalties  for 
noncompliance. 

B.  Gasoline  Marketing  in  the  Northeast 
and  Mid-Atlantic 

Sections  IV  and  V  of  the  Proposed 
Order  are  intended  to  preserve 
competition  in  gasoline  marketing  in  the 
Northeast  and  Mid-Atlantic  by  requiring 
Respondents  to  divest  to  an  acquirer 
approved  by  the  Commission  all  retail 
gasoline  stations  owned  by  Exxon  (or 
leased  by  Exxon  from  another  persort)  in 
Maine,  Massachusetts,  New  Hampshire, 
Vermont,  Rhode  Island,  Connecticut, 
and  New  York  (Proposed  Order  "D  IV.A), 
and  to  assign  to  the  acquirer  of  those 
stations  all  dealer  leases  and  franchise 
agreements  and  all  supply  contracts 
with  branded  jobbers  [i  iV.B).  The 
Proposed  Order  defines  "Existing  Lessee 
Agreements"  and  "Existing  Supply 
Agreements"  broadly,  to  include  the 
totality  of  the  relationship  between 
Respondents  and  the  dealers  and 
distributors  to  be  assigned.  ''* 
Respondents  will  divest  and  assign 
similar  interests  in  all  Mobil  stations  in 
New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia  and  the  District  of 
Coliimbia  m  V.A-B).  The  assignment 
of  dealer  leases  and  franchise 
agreements  is  intended  not  to  effect  a 
material  change  in  the  rights  and 
obligations  of  the  parties  to  those  leases 
and  franchise  agreements.  Exxon  and 
Mobil  will  divest  approximately  676 
owned  or  leased  stores  and  assign 
supply  agreements  for  1,064  additional 
stores  in  the  Northeast  and  Mid- 
Atlantic. 


'^The  consent  decree  between  Respondents  and 
the  States  of  Connecticut,  Maryland,  Massachusetts. 
New  Jersey.  New  York.  Pennsylvania.  Vermont  and 
Virginia  provides  that  a  State  that  objects  to  a 
proposed  acquirer  must  petition  the  court  before 
which  the  decree  is  pending  to  rule  on  the 
suitability  of  the  proposed  acquirer.  In  the  event 
such  a  motion  is  made.  Respondents'  time  to  divest 
under  the  Proposed  Order  is  tolled  until  the  matter 
is  resolved. 

'*The  assigned  relationship  does  not  include 
business  format  franchises  for  the  sale  of  ancillary 
products  (e.g..  restaurant  franchises)  other  than 
gasoline  and  dicsel  fuel. 


To  effectuate  the  divestiture  of 
stations  and  assignment  of  franchise 
agreements.  Respondents  shall  enter 
into  an  agreement  with  the  acquirer 
under  which  Respondents  shall  allow 
the  acquirer  to  use  the  Exxon  or  Mobil 
name,  as  the  case  may  be,  for  up  to  10 
years  (with  the  possibility  of  further  use 
of  the  name  by  mutual  agreement 
thereafter)  (f  ^  IV.C,  V.C).  Pursuant  to 
that  agreement,  the  acquirer  will  have 
the  exclusive  right  to  use  the  Exxon  or 
Mobil  name,  as  the  case  may  be,  in 
connection  with  the  sale  of  branded 
gasoline  and  diesel  fuel  in  these  states, 
and  will  have  the  right  to  accept  Exxon 
or  Mobil  credit  cards  and  to  sell  other 
Exxon  or  Mobil  branded  products  (e.g., 
motor  oil)  at  gas  stations  in  these  states. 
The  acquirer  will  have  the  right  to 
expand  the  Exxon  or  Mobil  network  in 
these  states,  as  the  case  may  be,  by 
opening  new  stores  or  converting  stores 
to  the  Exxon  or  Mobil  brand,  [n  IV.C, 
IV.F,  V.C,  V.F) 

It  is  the  Commission's  contemplation 
that  the  acquirers  will  seek  to  transition 
the  existing  Exxon  and  Mobil  networks 
to  their  own  brands. ^^  The  Proposed 
Order  requires  the  respective  Exxon  and 
Mobil  packages  to  be  divested  to  a 
single  acquirer  (although  both  packages 
may  be  divested  to  the  same  acquirer). 
The  divestiture  and  assignment  of  large 
packages  of  retail  gasoline  stations 
should  allow  the  acquirer  the  ability  to 
efficiently  advertise  a  brand,  develop 
credit  card  and  other  marketing 
programs,  persuade  distributors  to 
market  the  acquirer's  brand,  and 
otherwise  compete  in  the  sale  of 
branded  gasoline. 

The  acquirer  will  nonetheless  be 
allowed  to  continue  to  offer  the  Exxon 
or  Mobil  name,  as  the  case  may  be,  to 
dealers  and  jobbers  in  order  to  allow  the 
acquirer  to  preserve  the  network  to  the 
greatest  extent  feasible  and  to  comply 
with  the  requirements  of  the  Petroleum 
Marketing  Practices  Act,  15  U.S.C.  2801 
et  seq.  ("PMPA").  Thus,  the  acquirer 
will  be  able  to  continue  to  offer  Exxon  , 
or  Mobil  branded  fuel,  as  the  case  may 
be,  to  dealers  and  jobbers  that  are  today 
selling  Exxon  or  Mobil  branded  fuel  and 
displaying  those  brands.  Over  time,  the 
acquirer  in  its  business  judgment  may 
choose  to  convert  the  business  it 
acquires  to  its  own  brand  name,  subject 
to  the  requirements  of  law  or  with  the. 
consent  of  the  dealers  and  jobbers  in 
question. 

To  effectuate  the  divestiture  and 
allow  the  acquirers  an  opportunity  to 


'*For  that  reason,  the  agreement  entered  into 
between  Respondents  and  the  acquirerls)  may 
provide  for  an  increasing  fee  for  the  use  of  the  name 
after  five  years.  The  terms  of  that  agreement  will  be 
subject  to  Commission  approval. 
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convert  dealers  and  jobbers  to  a  new 
brand,  the  Proposed  Ordeft^prohibits 
Respondents  from  using  the  pertinent 
brand  in  the  sale  of  gasoline  for  at  least 
five  (5)  and  as  much  as  twelve  (12)  years 
from  the  date  of  divestitvue  in  the  region 
in  question  (i.e..  Respondents  will  not 
be  able  to  sell  gasoline  under  the  Exxon 
name  in  New  York  or  New  England, 
where  they  are  divesting  and  assigning 
Exxon  stations,  dealers  and  jobbers).  In 
addition,  Respondents  will  be^ 
prohibited  from  offering  to  sell  branded 
fuels  for  resale  at  divested  or  assigned 
sites  for  a  period  of  seven  (7)  years,  (f  "fl 
IV.G.  V.G) 

Respondents'  obligations  to  preserve 
the  assets  to  be  divested  and  assigned 
includes  the  obligation  to  maintain  the 
relationships  with  dealers  and  jobbers 
pending  divestiture  or  assignment. 
Respondents  have  agreed  to  meet  this 
obligation  by,  among  other  things, 
establishing  a  fund  of  S30  million  to  be 
paid  to  distributors  who  accept 
assignment  of  their  supply  agreements 
to  the  acquirer.  The  terms  of  that 
incentive  program  are  set  forth  in 
Appendix  A  to  the  Proposed  Order. 

C.  Marketing  of  Gasoline  in  Texas 

To  remedy  the  reduction  in 
competition  in  the  five  metropolitan 
areas  in  Texas  alleged  in  Count  II  of  the 
Complaint,  Paragraph  VI  of  the 
Proposed  Order  requires  Respondents  to 
divest  and  assign  Mobil's  marketing 
businesses  in  those  five  metropolitan 
areas.  Mobil's  marketing  assets  in  those 
metropolitan  areas  include  interests  of 
Mobil  in  partnerships  with  TETCO  Inc. 
and  Southland  Corp.  The  Proposed 
Order  requires  that  Respondents  divest 
Mobil's  interest  in  its  partnership  with 
TETCO  to  TETCO  or  to  another  acquirer 
approved  by  the  Commission,  in  either 
event  only  in  a  manner  approved  by  the 
Commission.  The  Proposed  Order  also 
requires  Respondents  to  assign  their 
Existing  Supply  Agreements  to 
Assignees  approved  by  the  Commission, 
on  the  same  terms  as  discussed  with 
regard  to  Northeastern  and  Mid-Atlantic 
marketing.  Part  IV.B  above.  Respondents 
will  divest  approximately  10  owned  or 
leased  Mobil  stores  and  assign  supply 
agreements  for  Mobil's  distributor- 
supplied  stores  in  Texas. 

D.  Marketing  of  Gasoline  in  Arizona 

To  remedy  the  reduction  in 
competition  in  the  marketing  of  gasoline 
in  Arizona  alleged  in  Count  III  of  the 
Complaint,  Paragraph  XI  of  the 
Proposed  Order  requires  Exxon  to 
surrender  its  right  to  reacquire  stores 
sold  to  Tosco. 


E.  Refining  and  Marketing  of  CARB 
Gasoline  for  California  and  Navy  Jet 
Fuel  for  the  West  Coast 

To  remedy  the  reduction  in 
competition  in  the  refining  and 
marketing  of  CARB  gasoline  and  navy 
jet  fuel  alleged  in  Counts  IV  and  V  of  the 
Complaint,  Paragraph  II,of  the  Proposed 
Order  requires  Respondents  to  divest 
Exxon's  Benicia  refinery  and  Exxon's 
owned  gas  stations  in  California,  and  to 
assign  Exxon's  lessee  contracts  and 
jobber  supply  contracts  in  California  to 
an  acquirer  approved  by  the 
Commission.  (T1  HA,  fl.B)  The 
divestiture  of  Exxon's  Benicia  refinery, 
with  Exxon's  California  marketing,  will 
not  significantly  reduce  the  amount  of 
gasoline  available  to  non-integrated 
marketers,  since  the  refinery  likely  will 
continue  to  produce  that  gasoline  and 
need  outlets  for  its  sale.  Respondents 
will  divest  approximately  85  owned  or 
leased  Exxon  stores  and  assign  supply 
agreements  for  approximately  275 
additional  stores  in  California. 

As  part  of  its  divestiture  of  the 
refiner}',  Respondents  shall  (at  the 
acquirer's  option)  enter  into  a  supply 
contract  with  the  acquirer  for  a  ratable 
quantity  of  Alaska  North  Slope  ("ANS") 
crude  oil  up  to  100  thousand  barrels  per 
day  (an  amount  equivalent  to  the 
refinery's  historic  usage).  Exxon  is  one 
of  the  three  principal  producers  of  ANS 
crude  oil  (the  other  two  are  BP  Amoco 
and  ARCO). 

The  divestiture  and  assignment  of  the 
Exxon  stations  is  generally  under  the 
same  terms  as  described  regarding  the 
Northeast  and  Mid-Atlantic,  see  Section 
IV.B  above,  except  that  in  four  PMSAs 
(San  Francisco,  Oakland,  San  Jose  and 
Santa  Rosa)  Respondents  will  terminate 
their  dealers'  contracts  and  divest  the 
real  estate  to  the  acquirer  without 
authorizing  the  acquirer  to  use  the 
Exxon  name.  Because  Mobil  does  not 
market  branded  gasoline  in  these 
PMSAs,  Exxon  can  effectuate  a  "market 
withdrawal"  in  these  MS  As  under  the 
PMPA,  15  U.S.C.  2801  et  seq. 

In  considering  an  application  to 
divest  and  assign  Exxon's  California 
refining  and  marketing  businesses  to  an 
acquirer,  the  Commission  will  consider 
the  acquirer's  ability  and  incentive  to 
invest  and  compete  in  the  businesses  in 
v.'hich  Exxon  was  engaged  in  California. 
The  Commission  will  consider,  inter 
alia,  whether  the  acquirer  has  the 
business  experience,  technical  judgment 
and  available  capital  to  continue  to 
invest  in  the  refinery  in  order  to 
maintain  CARB  gasoline  production 
even  in  the  event  of  changing 
environmental  regulation. 


F.  Count  VI — Terminaling  of  Light 
Petroleum  Products  in  Metropolitan 
Boston  and  Washington 

To  remedy  the  reduction  of 
competition  in  terminaling  of  light 
petroleum  products  in  metropolitan 
Boston  and  Washin]^on,  Paragraphs  VII 
and  VIII  require  Respondents  to  divest 
Mobil's  East  Boston,  Massachusetts,  and 
Manassas,  Virginia,  light  petroleum 
products  terminals,  thereby  eliminating 
the  effect  of  the  merger  in  these  markets. 

G.  Count  VII — Terminaling  of  Light 
Petroleum  Products  in  the  Norfolk, 
Virginia  Area 

To  remedy  the  reduction  of 
competition  in  terminaling  of  light 
petroleum  products  in  metropolitan 
Norfolk,  Virginia,  Paragraph  IX  requires 
Respondents  to  continue  to  offer 
TransMontaigne  access  to  Mobil's  wharf 
on  the  same  terms  as  have  been  offered 
historically,  for  as  long  as  Respondents 
own  the  wharf. 

H.  Count  VIII — Transportation  of  Light 
Petroleum  Products  to  the  Inland 
Southeast 

To  remedy  the  reduction  of 
competition  in  transportation  of  light 
petroleum  products  to  the  inland 
Southeast,  the  Proposed  Order  requires 
Respondents  to  divest  either  Exxon's 
interest  in  Plantation  oT  Mobil's  interest 
in  Colonial,  and.  pending  divestiture, 
not  to  exercise  their  voting  rights  in 
connection  with  ownership  or  board 
representation  on  Colonial,  thereby 
eliminating  the  effect  of  this  merger  in 
this  market. 

I.  Count  IX — Transportation  of  Crude 
Oil  from  the  Alaska  North  Slope 

To  remedy  the  reduction  of 
competition  in  transportation  of  crude 
oil  from  the  Alaska  North  Slope  to 
Valdez,  Alaska,  and  intermediate  points, 
Paragraph  X  of  the  Proposed  Order 
requires  Respondents  to  divest  Mobil's 
interest  in  TAPS  (including  Mobil's 
interest  in  terminal  storage  at  Valdez 
and,  at  the  acquirer's  option,  Mobil's 
interest  in  the  Prince  William  Sound  Oil 
Spill  Response  Corporation),  thereby 
eliminating  the  effect  of  this  merger  in 
this  market. 

J.  Count  X — Importation,  Terminaling 
and  Marketing  of  Light  Petroleum 
Products  in  Guam 

To  remedy  the  reduction  in 
competition  in  the  importation, 
terminaling  and  marketing  of  light 
petroleum  products  in  Guam.  Paragraph 
III  of  the  Proposed  Order  requires 
Respondents  to  divest  Exxon's  terminal 
and  marketing  in  Guam.  Essentially  all 
of  Exxon's  gasoline  marketing  in  Guam 
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L.  Count  XII— Jet  Turbine  Oil 

To  remedy  the  effects  of  the  merger  in 
the  market  for  jet  turbine  oil,  the 
Proposed  Order  requires  Respondents  to 
divest  Exxon's  jet  tiubine  oil  business. 
The  Proposed  Order  defines  Exxon's  jet 
turbine  oil  business,  which  must  be 
divested,  to  include,  among  other 
things,  an  exclusive,  perpetual  license 
to  use  identified  Exxon  patents  in  the 
field  of  jet  turbine  oil,  other  intellectual 
property,  research  and  testing 
equipment,  and  Exxon's  jet  turbine  oil 
manufacturing  facility  at  Bayway,  New 
Jersey. 

V.  Opportunity  for  Public  Comment 

The  Proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  receipt  of  comments  by  interested 
persons.  The  Commission,  pursuant  to  a 
change  in  its  Rules  of  Practice,  has  also 
issued  its  Complaint  in  this  matter,  as 
well  as  the  Order  to  Hold  Separate. 
Comments  received  during  this  sixty 
day  comment  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
Proposed  Order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  Proposed 
Order  or  make  final  the  agreement's 
Proposed  Order. 

By  accepting  the  Proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  Proposed  Order, 
including  the  proposed  divestitures,  to 
aid  the  Commission  in  its  determination 
of  whether  it  should  make  final  the 
Proposed  Order  contained  in  the 
agreement.  This  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
the  Proposed  Order,  nor  is  it  intended 
to  modify  the  terms  of  the  Proposed 
Order  in  any  way. 


Mobil's  Beaumont  refinery 
ciiircr  six  perf;ent  of  North 
iroduction  and  complete  control 


of  a  low-cost  base  oil  refiner)'.  The  buyer  would  be 
free  to  make  any  capital  investments  to  expand 
capacity  it  chose  to  make.  The  Commission  does 
not  believe,  on  the  facts  of  this  investigation,  that 
a  divestiture  of  the  refiner)'  is  strictly  necessary  to 
maintain  competition  in  the  paraffinic  base  oil 
market.  The  Commission  might  normally  believe 
that  divestiture  of  a  refinery  was  necessary  in  order 
to  allow  the  acquirer  to  have  the  ability  to  expand 
production  and  develop  new  products.  However, 
the  current  trend  toward  producing  higher  grade 
base  oils  for  use  in  finished  products  that  need  to 
be  replaced  less  often  [i.e..  new  products  that 
significantly  reduce  drain  intervals),  suggests  that 
the  demand  for  base  oil  is  likely  to  contract,  making 
the  need  for  expansion  less  significant  on  the 
particular  facts  here. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretar}'. 

Statement  of  Chairman  Robert  Pitofisky 
and  Commissioners  Sheila  F.  Anthony 
and  Mozelle  W.  Thompson;  Exxon/ 
Mobil 

The  Federal  Trade  Commission  has 
approved  a  proposed  settlement  of 
charges  that  the  Exxon  Corporation's 
acquisition  of  the  Mobil  Corporation    • 
would  violate  the  antitrust  laws.  We 
write  to  explain  the  reasons  for  our 
decision  to  approve  a  settlement  that 
allows  the  merger  to  occur,  and  to 
ensure  that  the  Commission's  action  in 
this  matter  is  fully  understood. 

The  proposed  merger  between  Exxon 
and  Mobil  involves  the  second-and 
fourth-largest  vertically  integrated  oil 
companies  in  the  world  and  the  two 
largest  headquartered  in  the  United 
States,  with  the  acquired  assets  valued 
at  about  $80  billion.  We  emphasize, 
however,  that  Commission  approval  in 
this  matter  does  not  indicate  that 
continuing  trends  toward  undue  and 
unjustified  concentration  will  be 
countenanced  by  this  agency  in  the  oil 
industry  or  elsewhere  in  the  United 
States  economy. 

The  proposed  merger  has  significant 
competitive  effects  in  seven  different 
product  markets.  Because  these  were 
markets  where  competition  was  likely  to 
be  affected  adversely,  the  Commission 
has  required  extensive  restructuring. 
The  details  of  the  divestitures  and  other 
remedial  provisions  designed  to  address 
those  competitive  problems  are 
summarized  in  the  Analysis  to  Aid 
Public  Comment.  We  touch  here  only  on 
the  most  significant  reasons  why  a 
merger  between  such  large  companies 
that  have  been  direct  competitors  in 
some  markets  is  allowed  to  occiu  at  all. 

1.  About  60  percent  of  the  assets  of 
the  merged  firms  are  located  outside  the 
United  States.  Competitive  effects  in 
foreign  countries  have  been  reviewed  by 
antitrust  authorities  abroad  and  the 
merger  has  been  approved  by  those 
reviewing  authorities  with  some 
restructurings. 

2.  In  the  United  States,  the  most 
important  overlaps  involve  gasoline 
marketing  in  states  along  the  Atlantic 
Coast,  California,  Texas  and  Guam, 
gasoline  refining  in  California,  and  the 
production  and  sale  of  paraffinic  base 
oil,  an  ingredient  in  motor  oil, 
throughout  the  United  States.  These 
overlaps  amount  to  only  about  3  percent 
of  the  merged  assets. 

3.  Where  there  are  significant 
competitive  overlaps,  the  companies 
have  consented  to  substantial 
restructuring  of  the  deal,  including  the 
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largest  divestiture  ever  ordered  by  the 
Federal  Trade  Commission.  In  those 
areas  of  principal  concern,  the 
restructuring  consisted  of  the  following: 

Retail  Gas  Stations:  In  all  of  the 
United  States,  a  total  of  over  2,400 
stations  will  be  sold  or  contracts 
assigned.  In  the  Northeast  and  Mid- 
Atlantic  states,  sale  of  676  owned 
stations  and  assignment  of  supply 
contracts  with  1,064  stations  currently 
branded  Exxon  and  Mobil  is  required.  In 
California.  360  stations  must  be  sold  or 
assigned. 

Refining:  Exxon's  Benicia,  California 
refinery  will  be  sold. 

Terminaling:  The  consent  requires 
Exxon-Mobil  to  divest  Mobil's  terminals 
in  Boston,  Massachusetts  and  Manassas, 
Virginia,  as  well  as  Exxon's  terminal  in 
Guam. 

Basic  Paraffinic  Motor  Oil  Ingredient: 
The  sale  of  an  amount  of  output 
equivalent  to  the  amount  currently 
controlled  by  Mobil  in  North  America. 

4.  While  there  has  been  a  significant 
trend  toward  concentration  in  the  oil 
industry,  in  the  world  and  in  the  United 
States,  and  that  trend  will  continue  to 
receive  our  attention,  it  remains  true   ' 
that  in  the  United  States  there  are  still 
at  least  a  dozen  remaining  oil 
companies,  though  some  are  much 
smaller  than  others,  and  some  are  more 
regional  than  national.  After  the 
proposed  Exxon-Mobil  merger,  the  top 
four  firms  in  the  United  States  will 
account  for  about  42%  of  refining 
capacity  and  gasoline  sales,  a  level  of 
concentration  that  is  not  ordinarily  a 
subject  of  concern  in  antitrust 
enforcement.  In  regional  and  local 
markets,  likely  anticompetitive  effects 
are  more  pronounced,  but  those  are 
addressed  by  the  proposed  order. 

5.  The  Commission  has  assured  itself 
not  only  that  restructuring  will  occur, 
but  that  there  are  companies  ready, 
willing  and  able  to  acquire  divested 
assets  and  to  be  effective  competitors. 
When  the  time  comes  to  approve  or 
disapprove  buyers,  the  Commission  will 
treat  as  a  major  concern  the  effect  of 
divestitures  on  the  welfare  of  station 
owners  and  employees.  Also,  the 
Commission  will  insist  that  the  buyers 
of  divested  assets  are  sensitive  to  the 
role  of  independent  station  owners  and 
lessees  in  continuing  to  play  an 
important  role  in  preserving 
competition  in  the  retail  sector  of  the 
gasoline  market. 

Increasing  concentration  in  the  oil 
industry  may  simply  reflect  the  needs  of 
firms  competing  in  a  global  market. 
With  the  recent  mergers  in  the  industry 
however,  concentration  has  significantly 
increased.  Accordingly  the  Commission 
has  been  demanding  in  its  requirements 


for  restructuring  this  transaction,  and 
will  review  any  future  proposed  mergers 
in  this  industry  with  special  concern. 

We  intend  to  ensure  that  competition, 
and  the  welfare  of  consiuners,  is 
protected.  As  with  our  recent 
enforcement  actions,  the  Commission 
will  assess  the  effectiveness  of  the 
remedies  in  this  case  in  determining 
whether  settlement,  instead  of  litigation, 
would  be  appropriate  in  future 
transactions  within  this  industry. 

Finally,  we  offer  a  brief  response  to 
the  concurring  statement  of  our 
colleague.  Commissioner  Orson 
Swindle. 

1.  Commissioner  Swindle  assumes 
efficiencies  in  exploration  and 
production  outside  the  United  States. 
That  may  be  correct,  but  we  are 
unwilling  to  assume  the  existence  of* 
efficiencies  in  markets  that  the 
Commission  did  not  fully  investigate. 

2.  Relevant  geographic  market  in 
which  anticompetitive  effects  might  be 
measured  was  pleaded  in  the  complaint 
as  ranging  from  states  to  metropolitan' 
areas  to  smaller  areas  within 
metropolitan  areas.  Commissioned' 
Swindle  would  prefer  to  limit  the 
pleading  to  metropolitan  areas.  As  the 
Analysis  to  Aid  Public  Comment 
indicates,  there  is  some  evidence  of 
coordinated  action  in  parts  of 
metropolitan  areas  (usually  termed 
"price  zones"),  and  there  is  precedent  in 
this  industry  for  pleading  geographic 
markets  as  statewide. '  At  the  pleading 
stage,  we  believe  pleading  in  the 
alternative  is  traditional  and  justified. 

3.  Finally,  Commissioner  Swindle 
would  limit  any  finding  of 
anticompetitive  effects  to  highly 
concentrated  markets.  It  is  true  that  in 
such  markets,  mergers  of  significant  size 
may  be  presumed  to  lead  to 
anticompetitive  effects.  But  that  does 
not  mean  the  effect  of  mergers  in  less 
concentrated  markets  should  be  ignored. 
On  the  contrary,  there  is  considerable 
judicial  precedent  for  finding  violations 
in  moderately  concentrated  markets.- 
Also,  the  Department  of  Justice — FTC 
Guidelines  state  that  in  moderately 
conceny'ated  markets,  significant 
competitive  concerns  depend  on  a 
review  of  additional  factors.  Many  of  the 
factors  cited  in  the  Guidelines  are 
present  in  oil  industry  distribution  and 
marketing:  key  price  and  other 
competitively  significant  information  is 
easily  available  in  the  marketplace; 
gasoline  is  a  homogeneous  product 


'  See,  e.g.,  Marathon  Oil  Co.  v.  Motril  Corp.,  669 
F.2d  378.  380  (6th  Cir.  1981). 

2 See  Broun  Shoe  Co.  v.  United  States  370  U.S. 
294  (1962):  United  States  v.  Pahst  Brewing  Co..  384 
U.S.  546  (1966):  United  States  V.  Philadelphia 
National  Bank.  374  U.S.  321  (1963). 


(despite  aggressive  advertising  efforts  to 
introduce  product  differentiation)  so 
that  coordinated  action  is  easier  to 
achieve;  there  are  high  though  not 
insurmountable  barriers  to  entry  into 
terminaling  and  distribution;  and  there 
is  some  history  of  successful  collusion 
among  companies  in  this  market.^  For 
all  those  reasons,  a  remedy  that  reaches 
competitive  effects  in  moderately 
concentrated  markets — following  the 
precedent  that  the  Commission  set  in 
settling  its  case  against  British 
Petroleum's  acquisition  of  Amoco — is 
justified. 

Separate  Statement  of  Commissioner 
Orson  Swindle  in  Exxon  Corporation, 
File  No.  991-0077 

In  this  matter,  the  Commission  has 
investigated  the  proposed  $80  billion 
merger  between  Exxon  Corporation 
("Exxon")  and  Mobil  Corporation 
("Mobil").  The  proposed  merger  would 
create  the  largest  privately  owned  oil 
company  in  ti\e  world,  with  both  Exxon 
and  Mobil  having  extensive  operations 
in  terms  of  exploration,  production, 
refining,  pipelines,  terminal  operations, 
wholesaling,  and  retailing.  The 
Commission  has  accepted  for  public 
comment  a  consent  agreement  to  resolve 
complaint  allegations  with  regard  to  a 
number  of  markets  in  which  Exxon  and 
Mobil  have  overlapping  operations. 

Of  the  great  many  markets  that  are 
addressed  in  the  complaint  and 
proposed  consent  agreement,  I  dissent 
only  from  the  provisions  concerning  the 
wholesaling  and  retailing  of  gasoline  in 
markets  that  would  be  only  moderately 
concentrated  after  the  merger.  The 
proposed  merger  between  Exxon  and 
Mobil  is  not  likely  to  lead  to  consumer 
harm  in  the  form  of  higher  prices  for 
gasoline  in  these  markets  because  of  the 
difficulties  that  oil  companies  face  in 
coordinating  their  prices  in  these 
markets.  Unlike  my  colleagues,  I 
tlierefore  would  not  require  that  Exxon 
and  Mobil  divest  or  assign  their  retail 
gasoline  stations  located  in  these 
markets. 

A.  Overview 

The  proposed  merger  would  reunite 
two  parts  of  the  Standard  Oil  Trust. 
Exxon  is  the  successor  to  Standard  Oil 
of  New  Jersey,  and  Mobil  is  the 
successor  to  Standard  Oil  of  New  York. 
At  the  turn  of  the  last  century,  the 
Standard  Oil  Trust  controlled  about 
90%  of  all  refining  of  oil  and  other 
petroleum  products  in  the  United 
States.  See  Standard  Oil  Co.  of  New 


^  See.  e.g.,  United  States  v.  Socony-Vacuum  Oil 
Co..  310  U.S.  150  (1940):  In  re  Coordinated  Pretrial 
Proceedings  in  Petroleum  Prods,  .'\ntitnjst 
Litigation.  906  F.2d  432  (9th  Cir.  1990). 
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Jersey  V.  United  States.  221  U.S.  1 
(1911).  Since  th  t  time,  however,  all 
aspects  of  the  oi   industry — exploration, 
production,  refi  ling,  pipelines, 
terminals,  whol  jsaling.  and  retailing — 
in  the  United  St  ites  and  throughout  the 
world  have  und  ;rgone  tremendous 
changes.  Simpl]  stated,  although  the 
public  may  perc  eive  that  allowing  the 
merger  of  Exxor  and  Mobil  is  an 
ominous  sign  th  at  the  government  is 
allowing  the  Sta  ndard  Oil  Trust  to  be 
reassembled,  th^  s  merger  is  not.  as  Yogi 
Berra  once  said,  "deja  vu  all  over 
again." 

The  Commiss  on  has  conducted  an 
extensive  and  tl  orough  investigation  of 
the  economic  ef  ects  of  the  proposed 
merger  between  Exxon  and  Mobil.  The 
Commission  hai  i  alleged  that  the 
proposed  merge  r  would  raise 
competitive  cor  cems  in  specific 
refinery,  pipelii  e.  terminal,  wholesale, 
and  retail  gas  st  ition  markets  in  which 
Exxon  and  Mobil  have  competing 
operations.  The  proposed  relief  that  the 
Commission  ha  i  obtained  to  address 
these  competiti  ^e  concerns  is 
comprehensive  and  extensive. 

The  proposec  consent  order 
specifically  wo  ild  require  the  merged 
firm  to  divest  u  )  to  about  $2  billion  (as 
estimated  by  th  ;  parties)  out  of  its  $80 
billion  in  assets ,  However,  even  though 
$2  billion  in  di'  estitures  is  a  substantial 
amount,  the  fac :  that  the  amount  is  a 
relatively  small  portion  of  the  total 
assets  involved  underscores  for  me  a 
vital  point — the  proposed  merger 
between  Exxon  and  Mobil  appears  to  be, 
in  large  part,  a  benefit  (or  at  least  not  a 
detriment)  to  cc  mpetition  and 
consumers. 

In  particular,  the  proposed  merger 
may  allow  Exxc  n  and  Mobil  to  realize 
efficiencies  in  t  xploration  and 
production  wit  lout  creating  any 
competitive  coi  icerns.  Following  the 
merger,  the  con  ibined  firm  will  own 
only  about  1%  if  the  world's  oil 
reserves  and  pr  jduce  only  about  3%  of 
the  world's  oil.  By  contrast,  the  national 
oil  companies  ( such  as  Saudi  Arabia's 
Aramco.  Venez  jela's  PdVSA.  and 
Mexico's  PEMi  XJ  collectively  own  90% 
of  the  world's  c  il  reserves  and  produce 
about  70%  of  t|e  world's  oil.  By 

and  Mobil  thus  may 
effective  competitor  in 
and  production,  thereby 
benefitting  Am  ;rican  consumers  and  the 
American  econ  amy. 

I  want  to  pro  /ide  one  caveat  about 
Conunission  la  v  enforcementin  the  oil 


merging.  Exxor 
become  a  more 
oil  exploration 


'  See  Horizontal 
("While  challengin 
the  ICommisiiion 
interference  with 
are  either  compelitivelv 
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Aerger  Cuidelines  at  §  0.1 
1  J  competitively  harmful  mergers, 
s  !ek.s  to  avoid  unnecessary 

e  larger  universe  of  mergers  that 
^Iv  lieneficial  or  neutral."). 


industry.  The  oil  industry  is  undergoing 
and  may  continue  to  undergo 
tremendous  restructuring,  including 
mergers  between  large  oil  companies.  In 
analyzing  the  competitive  effects  of 
these  mergers,  the  Commission,  of 
course,  applies  the  standards  set  forth  in 
the  Horizontal  Merger  Guidelines. 
United  States  Department  of  Justice  and 
the  Federal  Trade  Commission. 
Horizontal  Merger  Guidelines  (Apr.  8. 
1997).  As  concentration  increases  in 
some  markets  as  a  result  of  mergers,  it 
becomes  more  likely  that  the 
Commission  will  challenge  future 
mergers  that  affect  those  markets.  This 
greater  probability  of  challenge  would 
not  be  the  result  of  expansive  antitrust 
enforcement — rather,  it  would  be  the 
result  of  the  consistent  application  of 
the  Horizontal  Merger  Guidelines  to  the 
changing  state  of  competition  in  the  oil 
industry.  In  my  view,  the  Commission 
can  and  should  take  into  account  these 
changes  in  determining  whether  law 
enforcement  action  concerning  a 
particular  merger  is  appropriate. 

B.  Wholesale  and  Retail  Marketing  of 
Gasoline 

The  complaint  alleges  that  the  merger 
between  Exxon  and  Mobil  may 
substantially  lessen  competition  for  the 
wholesaling  and  retailing  of  gasoline  in 
many  and  various  markets.  Specifically, 
the  complaint  defines  as  a  relevant 
geographic  market  each  of  the  States 
from  Virginia  to  Maine,  "smaller  areas" 
within  those  states  including  particular 
metropolitan  areas,  and  even  "smaller 
areas"  within  those  metropolitan 
areas. ^fs  17a,  18.  31.  and  32  of  the 
Complaint.  It  also  defines  as  relevant 
geographic  markets  five  metropolitan 
areas  in  Texas  (Austin.  Bryan/College 
Station.  Dallas.  Houston,  and  Saii 
Antonio),  and  "smaller  areas"  contained 
within  those  metropolitan  areas.  HTls 
17b,  19.  33.  and  34  of  the  Complaint. 
The  complaint  further  defines  Arizona 
and  "smaller  areas"  within  Arizona  as 
relevant  geographic  markets. Tl'fls  17c,  21, 
35.  and  36  of  the  Complaint. 

In  analyzing  the  competitive  effects  of 
a  merger,  it  is  critical  to  identify  the 
proper  geographic  markets.  As 
explained  above,  the  Commission  has 
alleged  that  the  proper  geographic 
markets  here  include  everything  from 
entire  states  to  metropolitan  areas 
within  these  states  to  "smaller  areas" 
within  these  metropolitan  areas,  which 
presumably  include  counties,  cities, 
towns,  townships,  price  zones,  etc.  A 
geographic  market  is  "a  region  such  that 
a  hypothetical  monopolist  that  was  the 
only  present  or  future  producer  of  the 
relevant  product  at  locations  in  that 
region  would  profitably  impose  at  least 


a  'small  but  significant  and  non- 
transitory  increase  in  price.' " 
Horizontal  Merger  Guidelines  at  1.21. 

Rather  than  ver>'  large  geographic 
areas  (e.g.,  entire  states)  ^  or  very  small 
geographic  areas  (e.g.,  price  zones),  I 
think  that  standard  metropolitan 
statistical  areas  ("MSAs")  are  the  most 
appropriate  areas  to  use  as  geographic 
markets  because  they  are  consistent 
with  the  general  boundaries  of 
competition  in  the  wholesaling  and 
retailing  of  gasoline,  and  they  are 
consistent  with  the  size  of  the 
geographic  markets  that  the  Commission 
generally  has  used  in  analyzing  past  oil 
mergers.  See  British  Petroleum  Co..  pic, 
Dkt.  No.  C-3868  (1999)  (H  19  of 
Complaint)  ("cities  and  metropolitan 
areas"):  see  also  Shell  Oil  Co.,  Dkt.  No. 
C-3803  (1998)  W  21  and  22  of 
Complaint)  (San  Diego  County. 
California)  (Oahu  Island,  Hawaii).  ^ 

The  basic  theory  underlying  the 
complaint  is  that  so-called  major  brands 
(including  Exxon.  Mobil.  Shell/Texaco. 
BP/ Amoco,  and  Sunoco)  currently  price 
as  an  oligopoly.  Major  brands  allegedly 
observe  the  gasoline  prices  that  other 
major  brands  are  charging  at  their  retail 
locations  in  specific  areas,  known  as 
"price  zones."  Armed  with  this 
information,  major  brands  purportedly 
adjust  their  prices  only  in  that  particular 
price  zone  so  that  the  resulting  retail 
price  for  their  brand  of  gasoline  is  in 
line  with  those  of  other  major  brands. 
Because  major  brands  determine  their 
gasoline  prices  based  on  the  prices 
charged  by  other  major  brands  and  not 
exclusively  on  cost,  major  brands 
supposedly  can  and  do  find  it  profitable 
to  increase  their  gasoline  prices. 
Allowing  Exxon  and  Mobil  to  merge,  it 
is  theorized,  would  reduce  the  number 
of  major  brands,  thereby  purportedly 
making  it  even  easier  to  coordinate  and 
maintain  higher  gasoline  prices. 

I  have  reason  to  believe  that  the 
proposed  merger  between  Exxon  and 
Mobil  may  substantially  lessen 
competition  in  wholesale  and  retail 
gasoline  in  highly  concentrated  markets. 


^  The  majority  cites  Marathon  Oil  Co.  v.  Mobil 
Corp..  669  F.  2d  378  (6th  Cir.  1981),  as  precedent 
for  the  proposition  that  geographic  markets  for  the 
marketing  of  gasoline  may  include  entire  states.  In 
that  case,  the  Sixth  Circuit  did  conclude  that,  in 
granting  a  preliminary  injunction,  the  district  court 
had  not  erred  in  using  individual  state  markets 
rather  than  a  national  market  for  the  marketing  of 
gasoline.  Id.  at  380.  However,  simply  because  a 
court  found  that  there  were  statewide  markets  for 
the  marketing  of  gasoline  in  certain  Midwestern 
states  nearly  twenty  years  ago  does  not  persuade  me 
that  today  there  are  statewide  markets  for  the 
marketing  of  gasoline  in  the  Northeastern  United 
States.  Texas,  and  Arizona. 

^  Using  MSAs  as  geographic  markets  also 
promotes  greater  consistency  in  analysis  because 
most  oil  industry  data  is  reported  by  MSA. 
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i.e.,  highly  concentrated  MSAs.  Mergers 
that  significantly  increase  concentration 
in  highly  concentrated  markets  are 
presumed  to  be  likely  to  cause 
competitive  harm.  Horizontal  Merger 
Guidelines  at  §  1.51(c).  In  the  absence  of 
proof  of  entry  that  is  timely,  likely,  and 
sufficient  or  in  the  absence  of  other 
countervailing  considerations  that 
would  rebut  the  presumption  of 
competitive  harm,  the  Commission 
typically  concludes  that  such  a  merger 
may  substantially  lessen  competition. 

In  the  recent  past,  the  Commission 
has  challenged  mergers  that  would 
significantly  increase  concentration  in 
highly  concentrated  gasoline  markets.  In 
1998,  the  Commission  alleged  that  a 
joint  venture  may  substantially  lessen 
competition  where  it  would  have 
significantly  increased  concentration  in 
the  highly  concentrated  markets  for 
wholesaling  and  retailing  of  gasoline  in 
San  Diego  Coimty,  California,  and  on 
Oahu,  Hawaii.  Shell  Oil  Co.  In  1999,  the 
Commission  similarly  alleged  that  a 
merger  between  British  Petroleum  and 
Amoco  may  substantially  lessen 
competition  where  it  would  have 
significantly  increased  concentration  in 
twenty-five  highly  concentrated 
markets "»  for  the  wholesaling  and 
retailing  of  gasoline  in  the  Southeastern 
United  States.  British  Petroleiun  Co., 
pic.  5 

In  this  case,  the  complaint  alleges  that 
the  merger  between  Exxon  and  Mobil 
would  significantly  increase 
concentration  in  twenty  highly 
concentrated  wholesale  and  retail 
gasoline  markets — nineteen  markets  in 
the  Northeastern  United  States  and  one 
in  Texas.  •>  The  theory  that  major  brands 
coordinate  on  price  is  more  plausible  in 
these  highly  concentrated  markets  given 
the  limited  number  of  firms  that  need  to 
coordinate  their  actions  concerning 
gasoline  prices,  a  conclusion  that  is 
consistent  with  the  presumption 
accorded  under  the  Horizontal  Merger 
Guidelines.  New  entry  is  not  likely  to 
defeat  a  coordinated  price  increase  in 
these  markets  because  of  the  difficulty 
of  entering  into  the  wholesale  and  retail 


■•  The  Commission  also  alleged  that  the  merger 
may  substantially  lessen  competition  in  five 
markets  that  were  only  moderately  concentrated. 

5 1  dissented  in  British  Petroleum  Co.  because  I 
concluded  that  the  likelihood  of  entry  and  jobber 
switching  in  markets  in  the  Southeastern  United 
Slates  warranted  overcoming  the  presumption  that 
the  merger  would  have  raised  serious  competitive 
concerns. 

•"•The  highly  concentrated  markets  are 
Washington,  D.C.;  Hartford,  CT;  New  London,  CT; 
Dover,  DE;  Wilmington,  DE;  Bangor,  ME;  Portland. 
ME;  Barnstable,  MA;  Bergen,  NJ:  Jersey  City.  NJ; 
Monmouth,  NJ;  Trenton,  NJ;  Albany,  NY; 
Newburgh,  PA;  Allentown,  PA;  Altoona,  PA; 
Johnstown,  PA;  State  College,  PA;  Burlington.  VT; 
and  Bryan/College  Station,  TX. 


gasoline  business  to  a  sufficient  extent 
due  to  restrictive  zoning  laws, 
regulatory  approvals,  deed  restrictions, 
the  scarcity  of  sites  for  stations,  and 
high  costs.  Sufficient  jobber  switching 
in  response  to  a  coordinated  price 
increase  is  also  not  likely  to  occur 
because  (imlike  my  assessment  of  the 
facts  in  the  Southeastern  United  States 
markets  in  British  Petroleum  Co.) 
switching  generally  has  not  been 
prevalent  in  these  markets  and  the  cost 
of  doing  so  has  bee^ii  increasing 
significantly.  Consequently,  I  support 
the  complaint  allegations  with  regard  to 
these  highly  concentrated  markets  and 
the  corresponding  order  requirement 
that  the  retail  gasoline  stations  in  these 
markets  be  divested  or  assigned. 

In  addition  to  alleging  that  the 
proposed  merger  may  substantially 
lessen  competition  in  highly 
concentrated  markets  for  the 
wholesaling  and  retailing  of  gasoline, 
the  majority,  however,  has  also  alleged 
that  it  is  likely  to  cause  competitive 
harm  in  markets  that  would  be  only 
moderately  concentrated.  I  disagree. 

Specifically,  I  do  not  support  the 
complaint  allegations  that  the  proposed 
merger  between  Exxon  and  Mobil  may 
substantially  lessen  competition  in 
twenty-three  wholesale  and  retail 
gasoline  markets  that  would  be  only 
moderately  concentrated  after  the 
merger — eighteen  markets  in  the 
Northeastern  United  States,  four 
markets  in  Texas,  and  one  market  in 
Arizona.  ^  Such  mergers  are  not 
presumed  to  cause  competitive  harm, 
but  instead  "potentially  raise  significant 
competitive  concerns  depending  on 
[factors  such  as  potential  adverse 
competitive  effects  and  entry.]." 
Horizontal  Merger  Guidelines  at 
§  1.51(b). 

I  do  not  find  the  Commission's  theory 
that  major  brands  have  coordinated 
their  gasoline  prices  in  these  moderately 
concentrated  markets  ^  to  be  sufficiently 
persuasive  to  support  the  complaint 


'The  moderately  concentrated  markets  are  New 
Haven,  CT;  Lewiston,  ME;  Baltimore,  MD;  Boston, 
MA;  Atlantic  City,  NJ;  Middlesex,  NJ;  Newark,  NJ; 
Vineland,  NJ;  Harrisburg,  PA;  L.ancaster,  PA; 
Philadelphia,  PA;  Reading.  PA;  Scranton,  PA;  York, 
PA;  Providence,  RI;  Norfolk,  VA;  Richmond,  VA; 
Austin,  TX;  Dallas,  TX;  Houston,  TX,  San  Antonio, 
TX.  and  Arizona. 

"  In  deciding  to  challenge  a  merger  only  with 
regard  to  its  effects  in  markets  that  are  highly 
concentrated,  there  is  a  risk  of  missing  some 
markets  in  which  its  effects  raise  the  same 
competitive  concerns  even  though  they  have 
slightly  lower  concentration  levels.  See  Horizontal 
Merger  Guidelines  §  1.5  ("other  things  being  equal, 
cases  falling  just  above  and  just  below  a  threshold 
present  comparable  competitive  issues."). 
Nevertheless,  I  think  that  using  highly  concentrated 
markets  here  as  a  cut-off  is  a  reasonable  approach, 
albeit  a  necessarily  imperfect  one. 


allegations.  Coordinating  gasoline  prices 
tends  to  be  more  difficult  in  markets 
with  moderate  concentration  levels  than 
with  high  concentration  levels  because 
there  generally  are  more  firms  whose 
prices  have  to  be  coordinated.  Price 
coordination  also  may  be  complicated 
by  variations  in  the  boundaries  of  the 
price  zones  that  major  brands  use  and 
the  difficulty  in  accounting  for  a  variety 
of  other  factors  that  may  affect  gasoline 
prices,  such  as  brand  name  strength, 
retail  location,  and  credit  card 
programs.  Moreover,  even  if  a 
coordinated  price  could  be  established, 
it  likely  would  be  difficult  to  maintain 
because,  although  retail  gasoline  prices 
may  be  publicly  posted,  cheating  on  the 
price  could  also  occur  through  hard-to- 
monitor  discounts  on  the  wide  variety 
of  other  goods  and  services  that  stations 
offer,  especially  the  convenience  store 
items  which  are  becoming  an 
increasingly  large  source  of  retail 
gasoline  station  revenue. 

I  do  not  think  that  it  is  tuireasonable 
to  conclude  that  gasoline  prices  might 
be  coordinated  in  markets  that  would  be 
moderately  concentrated.  However,  1 
think  that  the  better  view  of  the 
evidence  is  that  such  coordination  is  not 
occiuring  and  is  not  likely  to  occiu 
following  the  merger.  I  consequently 
dissent  from  the  complciint  allegations 
with  regard  to  the  wholesale  and  retail 
gasoline  markets  in  the  Northeast, 
Texas,  and  Arizona  that  would  be 
moderately  concentrated,  and  I  would 
not  require  the  divestiture  and 
assignment  of  retail  gasoline  stations 
located  in  those  markets. 

C.  Refining,  Pipelines,  and  Terminal 
Markets 

With  regard  to  the  remaining 
complaint  allegations  relating  to 
refining,  pipeline,  and  terminal  markets, 
I  support  the  allegations  with  regard  to 
each  of  these  markets.  However,  a  brief 
treatment  of  two  of  these  markets  is 
warranted.  I  am  not  persuaded  that  a 
full  trial  on  the  merits  would 
demonstrate  that  the  proposed  merger 
may  substantially  lessen  competition  in 
the  United  States  and  Canadian  market 
for  refining  paraffinic  base  oil,  ^T]  s  51 
and  52  of  the  Complaint,  or  in  the  West 
Coast  market  for  refining  GARB 
gasoline.  H^I  s  37  and  38  of  the 
Complaint.  The  information  that  the 
Commission  staff  has  compiled  during 
their  extensive  and  thorough 
investigation,  however,  persuades  me 
that  there  is  at  least  "reason  to  believe" 
that  the  proposed  merger  may 
substantially  lessen  competition  in 
these  two  markets.  Because  this 
showing  is  enough  to  meet  the 
•applicable  legal  standard  at  the  time  of 
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GENERAL  SEP  VICES 
ADMINISTRATpN 

Notice  of  Availability 


The  General 
(GSA)  has 
Decision  as  the 
Environmental 
process  for  the 
Port  of  Entry, 
project  is  desi; 
commercial 


',  Services  Administration 
prep  ued  a  Record  of 

final  document  in  the 
jnpact  Statement 
enovation  of  the  Tecate 
T  3cate,  California.  This 
g)  jed  to  relocate  the 
op(  irations,  improve  the 


State  and  local  hjeatth  departments,  non-profit  and  for-profit 
organizations 


Total 


Dated:  January 
Nancy  Cheal, 

Acting  Associate}pirector  fi 
and  Evaluation, 
and  Prevention 
[FR  Doc.  00-1021 1 

BILLING  CODE  4163- 1 


working  conditions  for  the  U.S.  Customs 
Service  and  U.S.  Inunigration  and 
Naturalization  Service,  and  improve  the 
water  systems  on  the  port.  For  a  copy 
of  the  Record  of  Decision  contact: 
General  Services  Administration,  450 
Golden  Gate,  Portfolio  Division,  San 
Francisco,  California  94102.  Attn: 
Rosanne  Nieto,  Phone:  (415)  522-3490. 

Ariin  M.  Timberlake, 

Director,  Portfolio  Division,  Public  Buildings 
Service,  General  Services  Administration. 
[FR  Doc.  00-1003  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-00-18] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projects 

1.  PHS  Supplements  to  the 
Application  for  Federal  Assistance — 
SF-424  (0920-0428) — Extension.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  requesting  a  three- 
year  extension  for  continued  use  of  the 
Supplements  to  the  Request  for  Federal 
Assistance  Application  (SF— 424).  The 
Checklist,  Program  Narrative,  and  the 
Public  Health  System  Impact  Statement 
(third  party  notification)  (PHSIS)  are  a 
part  of  the  standard  application  for  State 
and  local  governments  and  for  private 
non-profit  and  for-profit  organizations 
when  applying  for  financial  assistance 
from  PHS  grant  programs.  The  Checklist 
assists  applicants  to  ensure  that  they 
have  included  all  required  information 
necessary  to  process  the  application. 
The  Checklist  data  helps  to  reduce  the 
time  required  to  process  and  review 
grant  applications,  expediting  the 
issuance  of  grant  awards.  The  PHSIS 
Third  Party  Notification  Form  is  used  to 
inform  State  and  local  health  agencies  of 
commimity-based  proposals  submitted 
by  non-governmental  applicants  for 
Federal  funding. 

The  total  annual  cost  to  the 
respondents  is  $1,184,452. 


Respondents 


No.  of  respond- 
ents 


7,755 


No.  of  responses/ 
respondent 


Avg.  burden/re- 
sponse (in  hrs.) 


4.215 


Total  burden  (in 
hrs.) 


32,687 


32.687 


11,2000. 


for  Policy,  Planning 
( Centers  for  Disease  Control 
IfDC). 

Filed  1-14-00;  8:45  am] 

8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-00-19] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  SecUon  3506  (c)(2)(A)  of  the 


Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  butomated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda    , 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Pro)ects 

1 .  Preventive  Health  and  Health 
Services  Block  Grant,  Annual 
Application  and  Reports  (0920-0106)— 
Renewal — The  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion— In  1994,  the  Office  of. 
Management  and  Budget  approved  the 
collection  of  information  provided  in 
the  grant  applications  and  annual 
reports  for  the  Preventive  Health  and 
Health  Services  Block  Grant  (0920- 
0106).  This  approval  expires  on 
November  30,  2000.  CDC  is  requesting 
cin  extension  of  0MB  clearance  for  this 
legislatively  mandated  information 
collection  imtil  November  30,  2001.  The 
extension  is  limited  to  one  year  to  allow 
for  the  development  and  adherence  to 
Healthy  People  2010  to  be  released  the 
Spring  of  2000.  The  Preventive  Health 


and  Health  Services  Block  Grant  is 
mandated  according  to  section  1904  to 
adhere  to  the  Healthy  People 
framework,  therefore,  the  current 
application  and  report  format  will  be  ^ 
restructured  to  coincide  with  2010  and 
resubmitted  for  OMB  clearance  at  that 
time. 

This  information  collected  through 
the  applications  from  the  official  State 
health  agencies  is  required  from  section 
1905  of  the  Public  Health  Service  Act. 
There  is  no  change  in  the  proposed 
information  collection  from  previous 
years.  The  information  collected  from 
the  annual  reports  is  required  by  section 
1906,  specifically  the  requirement  for 
uniform  data  sets  matching  the  uses  of 
funds.  The  total  cost  to  all  respondents 
is  $137,250,  estimated  at  $25/burden 
hour. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Average 

tHjrden  per 

response 


Total  bur- 
den 


Application 

Report  

Total  .. 


61 


1 


30 


61 


60 


1830 


3660 
5490 


Dated:  January  11,  2000. 
Nancy  Cheat, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDCf 
|FR  Doc.  00-1027  Filed  1-14-00;  8:45  am] 

BILLING  CODE  4163-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-0002] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comme.1t  Request;  Application  for 
Exemption  From  Federal  Preemption 
of  State  and  Local  Medical  Device 
Requirements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 


information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA's  requirements  for  State  and  local 
government  applications  for  exemption 
from  preemption  for  medical  device 
requirements. 

DATES:  Submit  vmtten  comments  on  the 
collection  of  information  by  March  20, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  fi-om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 


provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Application  for  Exemption  From 
Federal  Preemption  of  State  and  Local 
Medical  Devioe  Requirements — 21  CFR 
Part  808  (OM»  Control  No.  0910- 
0129) — Extension 


Section  521 
Drug,  and 
U.S.C.  360k{a 
local 

continue  in 
respect  to  a 
different  from 
Federal 
device  under 
521(b)  of  the 
written 
local 


a)  of  the  Federal  Food, 
Costnetic  Act  (the  act)  (21 

provides  that  no  State  or 
may  establish,  or 
any  requirement  with 
medical  device  that  is 
or  in  addition  to,  any 
requiifement  applicable  to  the 
e  act.  Under  section 
following  receipt  of  a 
application  from  the  State  or 
involved,  FDA  mav 


govemm  3nt 
ef  ect. 


he 
act. 


.  govemm  ent 


806.20 
808.25 
Total 


'  There  are  r*  i  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


siors 


FDA  based 
of  submissi 
contained  in 
on  the  number 
submitted  in 
number  of 
that  applications 
the  next  year, 
of  the  time  r 
submissions 
who  have 
last  3  years 

Dated:  Januajy  10.  1999 
William  K.  Hul  bard 

Senior  Associa^ti 
Planning,  and 
(FR  Doc.  00-9flp 

B4LUNG  CODE  41 


Agency 
Activities; 
Approval; 
Standards; 


The 


SUMMARY 

Administration 
that  a  collect 


exempt  from  preemption  a  requirement 
that  is  more  stringent  than  the  Federal 
requirement,  or  that  is  necessitated  by 
compelling  local  conditions  and 
compliance  with  the  requirement  would 
not  cause  the  device  to  be  in  violation 
of  any  portion  of  any  requirement  under 
the  act.  Exemptions  are  granted  by 
regulation  issued  after  notice  and 
opportunity  for  an  oral  hearing. 

The  regulations  in  21  CFR  808.20 
require  a  State  or  local  government  that 
is  seeking  an  exemption  from 
preemption  to  submit  an  application  to 
FDA.  The  application  must  include  a 
copy  of  the  State  or  local  requirement, 
as  well  as  information  about  its 
interpretation  and  application,  and  a 


statement  as  to  why  the  applicant 
believes  that  the  requirement  qualifies 
for  exemption  from  preemption  under 
the  act.  FT)A  will  use  the  information  in 
the  application  to  determine  whether 
the  requirement  meets  the  criteria  for 
exemption  in  the  act  and  whether 
granting  an  exemption  would  be  in  the 
interest  of  the  public  health. 

In  addition,  21  CFR  808.25  provides 
that  an  interested  person  may  request  a 
hearing  on  an  application  by  submitting 
a  letter  to  FDA  following  the  publication 
by  FDA  of  a  proposed  response  to  the 
application. 

FDA  estimates  the  biuden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


100 
10 


Total  Hours 


300 

30 

330 


ts  estimates  of  the  number 
expected  in  the  future 
able  1  of  this  document 
of  submissions 
1  he  last  3  years  and  on  the 
inquiries  received  indicating 
would  be  submitted  in 
FDA  based  its  estimates 
ei  luired  to  prepare 

discussions  with  those 
pre  Dared  submissions  in  the 


Commissioner  for  Policy, 
J  egi  slat  ion. 

Filed  1-14-00;  8:45  am) 
*>-01-F 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drf  g  Administration 

[Docket  No.  9SI4-1 502] 


Infoitnation  Collection 
Announcement  of  0MB 
Quality  Mammography 

Summaries  for  Patients 


Lay  I 


agency:  Foo(J  and  Drug  Administration, 

HHS. 

ACTION:  Notide. 


Food  and  Drug 
(FDA)  is  announcing 
on  of  information  entitled 


"Quality  Mammography  Standards;  Lay 
Summaries  for  Patients"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resoiu"ces  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  18, 1999  (64 
FR  56210),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0426.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  10,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  00-987  Filed  1-14-00:  8:45  am] 
BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98P-0683] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Record  Retention 
Requirements  for  the  Soy  Protein/ 
Coronary  Heart  Disease  Health  Claim 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Record  Retention  Requirements  for  the 
Soy  Protein/CHD  Health  Claim"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  26,  1999  (64 
FR  57700  at  57726),  the  agency 
annoimced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
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a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0428.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated;  January  10,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  00-988  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  93N-0260] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Medical  Device  Recall 
Authority 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Device  Recall  Authority"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  3,  1999 
(64  FR  59775),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0432.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


Dated:  January'  10, 1999. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  00-989  Filed  1-14-00;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-2097] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Medical  Devices; 
Humanitarian  Use  Devices 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Devices;  Humanitarian  Use 
Devices"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  25,  1999  (64 
FR  57468),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0332.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://virww.fda.gov/ 
ohrms/dockets. 

Dated:  January  10,  1999. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

[FR  Doc.  00-990  Filed  1-14-00;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98N-0237] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  New  Drug  and  Biological 
Drug  Products;  Evidence  Needed  to 
Demonstrate  Efficacy  of  New  Drugs  for 
Use  Against  Lethal  or  Permanently 
Disabling  Toxic  Substances  When 
Efficacy  Studies  in  Humans  Ethically 
Cannot  Be  Conducted 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"New  Drug  and  Biological  Drug 
Products:  Evidence  Needed  to 
Demonstrate  Efficacy  of  New  Drugs  for 
Use  Against  lethal  or  Permanently 
Disabling  Toxic  Substances  When 
Efficacy  Studies  in  Humans  Ethically 
Caimot  Be  Conducted"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
lonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  5,  1999  (64 
FR  53960),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearemce  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0423.  The 
approval  expires  on  December  31,  2002. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  10.  1999. 
William  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  00-991  Filed  1-14-00;  8:45  am] 
BILUNG  CODE  4160-01-F 
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DEPARTMENTlOF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meet  ng 


d: 


In  accord 
the  Federal 
{Public  Law 
made  of  the  fol 
Advisory 
during  the 

Name 
Mortality  (ACU 

Date  and 
a.m.-5  p.m. 
a.m.-;3  p.m 

Place:  Wynd 
1143  New  Han- 
Washington 

The  meeting 

Purpose:  Th( 
advice  and 
Secretary  of 
on  the  foil 
which  are 
mortality  and 
status  of 
factors  affecti 
with  respect  to 
health  care,  i 
following 
determining 
following  chi 
coordinate  the 
and  local  and 
efforts  that  are 
health  and  soc 
on  infant  mortil 
implementatio  a 
initiative  and 
from  Healthy 
Health 
Prevention 

Agenda:  Toj 
include:  Early 
Low-Birth 
Mortality;  and 
Program. 

Anyone 
regarding  the 
Peter  C.  van 
Executive 


ancfe  with  section  10(a)(2)  of 
Ad  nsory  Committee  Act 
92J-463),  announcement  is 
owing  National 
bodykcheduled  to  meet 

mor  th  of  February  2000. 
Advii)rv  Committee  on  Infant 

i). 
Tiihe:  February  24,  2000;  9 
Fe  )ruary  25,  2000:  8:30 


pregn  int 
tin; 
to  I 
in(  1 


ths 
Icbi 


Activf  y 


Targeted  Capac  ly 
Expansion  Progijam 


The  actual 
awards  and 
depending  on 
requirements 


lam  City  Center  Hotel, 
pshire  Avenue.  N.W., 

20037,  (202)  775-0800. 
is  open  to  the  public. 
Committee  provides 
reci  )mmendations  to  the 
Ht  alth  and  Human  Services 
owir  g:  Department  programs 
direi  :ted  at  reducing  infant 
i  tnproving  the  health 
women  and  infants; 
the  continuum  of  care 
maternal  and  child 
uding  outcomes 
childbirth;  factors 

length  of  hospital  stay 
irth;  strategies  to 
variety  of  Federal,  State, 
irivate  programs  and 
designed  to  deal  with  the 
al  problems  impacting 
ity;  and  the 
of  the  Healthy  Start 
i  nfant  mortality  objectives 
/  'eople  2000:  National 
Promoi  ion  and  Disease 
Obiectives. 

ics  that  will  be  discussed 
ostpartum  Discharge; 
Weight;  Disparities  in  Infant 
the  Healthy  Start 


information 
Committee  should  contact 
M.D.,M.P.H.. 
Advisory 


reqi  iring 


D^ck 
Seci  etary 


Committee  on  Infant  Mortality,  Health 
Resources  and  Services  Administration, 
Room  18-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone  (301)  443-2170. 

Individuals  who  are  interested  in 
attending  any  portion  of  the  meeting  or 
who  have  questions  regarding  the 
meeting  should  contact  Ms.  Kerry  P. 
Nesseler,  Health  Resources  and  Services 
Administration,  Maternal  and  Child 
Health  Bureau,  Telephone  (301)  443- 
2170. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  10,  2000. 
lane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

|FR  Doc.  00-1031  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HEALTH  RESOURCES  AND  SERVICES 
ADMINISTRATION 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  2000. 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  February  10.  2000;  9:00 
a.m.-5:00  p.m.;  February  11,  2000;  9:00  a.m.- 
5:00  p.m. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street,  N.W.,  Washington.  D.C.  20037,  Phone: 
(202)  429-2400;  Fax:  (202)  457-5010. 

The  meeting  is  open  to  the  public. 

Agenda:  The  agenda  includes  an  overview 
of  general  Council  business  activities  and 
priorities.  Topics  of  discussion  will  include 
the  H-2  Guesfworker  Program,  the  Migrant 
research  agenda,  collaboration  possibilities 
with  other  Migrant  health  advocates 
organizations,  and  the  Year  2000 
recommendations  of  the  National  Advisory 
Council.  In  addition,  the  Council  will  be 


reviewing  nominations  for  Council 
membership  for  terms  beginning  in 
November  2000. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Judy 
Rodgers.  Migrant  Health  Program,  staff 
support  to  the  National  Advisory  Council  on 
Migrant  Health,  Bureau  of  Primary  Health 
Care,  Health  Resources  and  Services 
Administration.  4350  East-West  Highway, 
Bethesda,  Maryland  20814.  Telephone  (301) 
594^304. 

Agenda  items  are  subject  to  change  as 
priorities  indicate. 

Dated:  January  10,  2000. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 
[PR  Doc.  00-1032  Filed  1-14-00;  8:45  am] 

BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  Funding  Availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  3  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Program 
Announcement,  including  Part  I, 
Programmatic  Guidance  for  Grants  to 
Expand  Substance  Abuse  Treatment 
Capacity  in  Targeted  Areas  of  Need,  and 
Part  II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  an  application. 


Application  Deadline 


Estimated  Funds  Available, 
FY  2000 


Estimated  No.  of  Awards 


Project  Period 


Aprll19,  2000;  up  to  $30,000,000  up  to  55-60  up  to  3  years 

recurring  submission  dates 

of  Septemt)er  10,  Janu- 
ary 10.  and  May  10 
thereafter. 


a  mount  available  for 
th  :?ir  allocation  may  vary, 
unanticipated  program 
ind  the  number  and 


quality  of  applications  received.  FY 
2000  funds  for  the  activity  discussed  in 
this  announcement  were  appropriated 
by  the  Congress  under  Public  Law  No. 


106-113.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
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were  published  in  the  Federal  Register 

(Vol.  58,  No.  126)  on  July  2,  1993. 

The  Public  Health  Service  (PHS)  is 
conunitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led.national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0) or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325 
(Telephone:  202-512-1800). 

SAMHSA  will  publish  additional 
notices  of  available  funding 
opportunities  for  FY  2000  in  subsequent 
issues  of  the  Federal  Register. 

Note:  A  specially  targeted  HIV  Targeted 
Capacity  announcement  will  be  published  at 
a  later  time. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
6/99;  0MB  No.  0920-0428).  The 
application  kit  contains  the  two-part 
application  materials  (complete, 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from  the  organization  specified  for  the 
activity  covered  by  this  notice  (se^ 
Section  3). 

When  requesting  an  application  kit, 
the  applicant  must  specify'  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  described  in 
Section  4  are  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710. 
(Applicants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817.) 

Application  Deadlines:  The  deadlines 
for  receipt  of  applications  are  listed  in 
the  table  above. 


Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  are  subject  to  assignment 
to  the  next  review  cycle.  Applications 
sent  to  an  address  other  than  the 
address  specified  above  will  be  returned 
to  the  applicant  without  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  3). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  3). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance         ' 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  ar  i  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

2.  Criteria  for  Review  and  Funding 
2.1     General  Review  Criteria 

Competing  applications  requesting 
funding  under  the  specific  project 
activity  in  Section  3  will  be  reviewed 
for  technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material.  . 


2.2    Award  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

3.  Special  FY  2000  SAMHSA  Activities 

Grants  to  Expand  Substance  Abuse 
Treatment  Capacity  in  Targeted  Areas  of 
Need  (Short  Title:  Targeted  Capacity 
Expansion,  number  PA  00-001). 

•  Application  Deadline:  The  initial 
receipt  date  is  April  26,  2000. 
Thereafter,  applications  will  be  received 
three  times  per  year,  on  September  1 0, 
January  10,  and  May  10. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Treatment  (CSAT) 
announces  the  availability  of  funds  for 
grants  to  expand  substance  abuse 
treatment  capacity  in  targeted  areas  for 
a  targeted  response  to  treatment 
capacity  problems  and/or  emerging 
trends.  This  program  is  designed  to 
address  gaps  in  treatment  capacity  by 
supporting  rapid  and  strategic  responses 
to  demands  for  substance  abuse 
(including  alcohol  and  drug)  treatment 
services  in  communities  with  serious, 
emerging  drug  problems  as  well  as 
communities  with  innovative  solutions 
to  unmet  needs.  This  Program 
Announcement  (PA)  is  a  reissuance 
(with  revisions)  of  a  prior  Guidance  for 
Applicants  (GFA)  by  the  same  title, 
'"Targeted  Capacity  Expansion,"  GFA 
No.  TI  99-002. 

•  Eligible  Applicants:  Only  units  of 
local  (cities,  towns,  counties) 
governments  and  Indian  Tribes  and 
tribal  organizations  (as  defined  in  the 
Indian  Self-Determination  Act — 25 
U.S.C,  section  450b)  are  eligible  to 
apply.  States  receive  substantial  funding 
for  substance  abuse  treatment  services 
via  the  Substance  Abuse  Prevention  and 
Treatment  (SAPT)  Block  Grant. 
SAMHSA/CSAT  is  trying  to  target 
specific  local  needs  that  address 
national  treatment  priorities.  Eligibility 
is  restricted  to  local  governmental 
entities.  It  is  required,  however,  that 
applicants  coordinate  with  their  Single 
State  Agency  (SSA)  for  Alcohol  and 
Drug  Abuse.  While  SAMHSA  recognizes 
the  role  of  State  governments  in 
addressing  substance  abuse  issues, 
eligibility  is  being  limited  in  recognition 
of  the  primacy  of  local  governments' 
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responsibility  f  )r  and  interest  in 
providing  for  tl  e  needs  of  their  citizens, 
and  because  thi  \  success  of  the  program 
will  depend  up  an  their  authority  and 
ability  to  broad  y  coordinate  a  variety  of 
resources. 

•  Amount:  L  p  to  $30.0  million  will 
be  available  to  lupport  awards  under 
this  program  in  FY  2000.  Of  this 
amount,  appro;  imately  $22.1  milHon  is 
available  for  ge  leral  program 
applications  fr(  m  units  of  local 
government  or  ndian  Tribes  and  tribal 
organizations.  ,  ^s  specified  in 
Congressional  i  eport  language,  up  to 
Si. 5  million  is  eserved  for  the 
Anchorage  Sou  thcentral  Foundation;  up 
to  $1.5  million  is  reserved  for  the 
Yukon-Kuskok  vim  Health  Corporation 
in  Bethel.  Alas  la;  up  to  $235,000  is 
reserved  for  th«  San  Francisco 
Treatment  on  E  emand  Project;  up  to 
$200,000  is  res  !rved  for  Center  Point/ 
Marin  County  f  roject;  and  up  to  $4.4 
million  is  resor  I'ed  for  residential 
Pregnant  and  P  ast-Partum  Women 
projects. 

All  applicatii  )ns  requesting  FY  2000 
funding  under  he  Targeted  Capacity 
Expansion  Proj  ram  will  be  considered 
for  funding  on  iie  basis  of  their  overall 
technical  merit  as  determined  through 
the  initial  peer  review  and  CSAT's 
National  Advis  ory  Council  review 
processes.  In  a(  Idition  to  the  criteria 
listed  in  the  "/  ward  Decision  Criteria" 
section  of  the  F  A,  special  funding 
consideration  i  5  being  given  in  FY  2000 
to  scored  appli  nations  from  units  of 
local  governmt  nt  that  propose  to  work 
with  communi  y-based  indigenous 
racial/ ethnic  p  oviders  because 
SAMHSA/CS/i  T  experience  and 
research  have  <  hown  that  cultural 
competency  an  d  an  understanding  of 
the  client  comj  lunity  increase  access, 
retention,  and  jositive  treatment 
outcomes.  SA^  IHSA/CSAT  is 
committed  to  €  xpanding  the 
community's  c  ipacity  to  provide  high- 
quality,  compr  jhensive  treatment 
services. 

Period  of  Su  )port:  Support  may  be 
requested  for  a  period  of  up  to  three  (3) 
years. 

•  Catalog  of  Federal  Domestic 
Assistance  Nu.  nber:  93.230. 

•  Program  C  ontact:  For  questions 
concerning  pre  gram  issues,  contact: 
Clifton  Mitche  1,  Branch  Chief, 
Treatment  Sys  ems  Improvement 
Branch  /Divisi  Dn  of  Practice  and 
Systems  Devel  apment.  Center  for 
Substance  Abi  se  Treatment,  Substance 
Abuse  and  Me  ital  Health  Services 
Administration,  Rockwall  II,  Suite  740, 
5600  Fishers  L  ane,  Rockville.  MD 
20857;  (301)  4  13-8404. 


For  questions  regarding  grants 
management  issues,  contact:  Peggy 
Jones,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  II, 
6th  Floor,  5600  Fishers  Lane,  Rockville. 
Maryland  20857;  (301)  443-9666. 

•  Application  kits  are  available  from: 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI),  P.O.  Box 
2345,  Rockville,  MD  20857-2345, 
Telephone:  1-800-729-6686. 

4.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides; 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

5.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition,  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 


physical  and  mental  health  of  the 
American  people. 

6.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  goverrunents) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89.5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off.   _ 

Dated:  January  13,  2000. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  00-1208  Filed  1-13-00;  2:54  pm] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council  in 
January  2000. 

All  of  this  meeting  will  be  open  and 
will  include  a  roll  call,  general 
announcements  and  a  discussion  of  the 
mental  health  systems  in  Australia  and 
New  Zealand,  school  violence 
prevention  program  activities,  consumer 
affairs,  and  Mental  Health:  A  Report  of 
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the  Surgeon  General.  Public  comments 
are  welcome.  Please  communicate  with 
the  individual  listed  as  contact  below 
for  guidance.  If  anyone  needs  special 
acconunodations  for  persons  with 
disabilities  please  notify  the  contact 
listed  below. 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from  Ms.  Patricia  Gratton, 
Committee  Management  Officer,  CMHS, 
Room  llC-26,  Parklawn  Building, 
Rockville,  Maryland  20857,  telephone 
(301) 443-7987. 

Committee  Name:  CMHS  National 
Advisory  Council. 

Af eefing  Da fes;  January  20-21,  2000. 

Place(s):  The  DoubleTree  Hotel  (1/20/ 
2000),  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

Hilton  Washington  and  Towers  (1/21/ 
2000),  1919  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20009. 

Open;  January  20,  9:00  a.m.-4:30  p.m. 

Open:  January  21,  9:00  a.m.- 
Adjoumment. 

Contact:  Eileen  S.  Pensinger,  Room 
17C-27,  Parklawn  Building,  Telephone: 
(301)  443-4823  and  FAX  (301)  443- 
4865. 

Dated:  January  11,  2000. 
S.E.  Stephens, 

Acting  Committee  Management  Officer, 
Substance  Abuse  and  Mental  Health,  Services 
Administration. 

[FR  Doc.  00-1033  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4162-20-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Center  for  Substance  Abuse 
Treatment  (CSAT)  National  Advisory 
Council  to  be  held  in  February  2000.  A 
portion  of  the  meeting  will  be  open  and 
include  discussion  of  the  Center's 
policy  issues  and  current 
administrative,  legislative,  and  program 
developments.  The  Council  will  hear 
featiue  presentations  by  SAMHSA 
Administrator  Nelba  Chavez,  CSAT 
Director  H.  Westley  Clark,  and  Alan 
Leshner,  Director  of  the  National 
Institute  on  Drug  Abuse.  There  will  also 
be  presentations  on  the  National 
Treatment  Plan,  collaborations  between 
researchers  and  practice,  updates  on 
buprenorphine  and  methadone,  costs  of 
treatment,  cultural  competency 
activities  and  alcohol  in  tribal 
communities. 


If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  Contact 
listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore,  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the  SAMHSA 
Administrator,  in  accordance  with  Title 
5  U.S.C.  552b(c)(3),  (4),  and  (6)  and  5 
U.S.C.  App.  2,  section  10(d). 

A  summary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
from:  Mrs.  Marjorie  Cashion,  CSAT, 
National  Advisory  Coimcil,  Rockwall  II 
Building,  Suite  619,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-8923. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for 
Substance  Abuse  Treatment  National 
Advisory  Council. 

Meeting  Date:  February  1,  2000 — 9:00 
a.m.-5:00  p.m.;  February  2,  2000 — 9:00 
a.m.-2:00  p.m. 

Place:  Natcher  Building,  National 
Institutes  of  Health,  Bethesda,  Marvlahd 
20892. 

Type;  Closed:  February  1,  2000 — 9:00 
a.m.-9:30  a.m..  Open:  February  1, 
2000—9:30  a.m.-5:00  p.m.  February  2, 
2000—9:00  a.m.-2:00  p.m. 

Contact:  Marjorie  M.  Cashion, 
Executive  Secretary,  Telephone:  (301) 
443-5050,  and  FAX:  (301)  480-6077. 

Dated:  January  11,  2000. 
Sandi  Stephens, 

Acting  Committee  Management  Officer, 
Substance  Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  00-1034  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4162-20-U 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  (DAAC)  Science  Advisory  Panel 
Meeting 

AGENCY:  Geological  Siuvey,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  the  EOS  Land  Processes  DAAC  will 
host  a  meeting  of  its  Science  Advisory 
Panel  at  the  U.S.  Geological  Survey 
EROS  Data  Center  near  Sioux  Falls, 
South  Dakota.  The  Panel,  comprised  of 
scientists  from  academic  and 
government  institutions,  will  provide 
the  management  of  the  DAAC  with 


advice  and  consultation  on  a  broad 
range  of  scientific  and  technical  topics 
relevant  to  the  development  and 
operation  of  DAAC  systems  and 
capabilities.        ••* 

Topics  to  be  reviewed  and  discussed 
by  the  Panel  include:  DAAC  status 
reports  on  FY  1999  activities  and  plans 
for  FY  2000  activities;  Panel  review  of 
and  recommendations  on  FY  2000 
proposed  activities;  review  of  Landsat  7 
and  Terra  mission  status;  discussions 
leading  to  recommendations  on  the 
DAAC's  Operations,  Engineering, 
Science,  and  User  Services  support 
programs;  support  Science  and 
Instrument  Team  data  product  Quality 
Assurance  activities;  and  plans  to 
support  EOS  Land  Product  Validation 
efforts. 

DATES:  February  1-3,  2000,  commencing 

at  8:30  am  on  February  1  and  adjourning 

at  12:00  pm  on  February  3. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Dwyer,  EDC  DAAC  Project 

Scientist,  EROS  Data  Center,  Sioux 

Falls,  South  Dakota  57198  at  (605)  594- 

6060. 

SUPPLEMENTARY  INFORMATION:  Meetings 

of  the  EDC  DAAC  Science  Advisory 

Panel  are  open  to  the  public. 

Dated:  January  10.  2000. 
Richard  E.  Witnier, 
Chief  Geographer. 

[FR  Doc.  00-1023  Filed  1-14-00;  8:45  am] 
BILUNG  COOE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-07&-1020-XQ] 

Upper  Snake  River  District  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  District  Resource  Advisory 
Coimcil  (RAC)  will  be  held  as  indicated 
below.  The  agenda  for  this  two-day 
meeting  will  include  a  training  session 
for  members  on  the  first  day,  and 
discussions  on  Standards  and  Guides 
Monitoring  and  Phosphate  Leasing  on 
the  second  day.  All  meetings  are  open 
to  the  public.  The  public  may  present 
written  or  oral  comments  to  the  coimcil. 
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time 


assistar  ce 


CT  I 


Each  formal 
a  time  allocate( 
comments.  The 
for  the  council 
Depending  on 
wishing  to 
available,  the 
comments  may 
who  plan  to 
information 
special 

interpretation 
accommodatio|is 
Howell  at  the 
District  Office, 
Idaho  Falls.  ID 
(208) 524-755C 
DATES  AND  TIME  S: 
be  held  Februa7 
Western  Hotel. 
Avenue  in  Bur 
will  start  at  1  p 
the  RAC  Training 
will  continue 
a.m.,  with  pub 
from  8:40-9:10 
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colmcil  meeting  will  have 
for  hearing  public 
public  comment  period 
meetings  is  listed  below. 
I  he  number  of  persons 
comjment.  and  the  time 

for  individual  oral 
be  limited.  Individuals 
att  jnd  and  need  further 
about  the  meetings,  or  need 
such  as  sign  language 
other  reasonable 
should  contact  David 
ir  Snake  River 
1405  Hollipark  Dr.. 
83401.  or  telephone 


I  pper 


The  next  meeting  will 
24-25,  2000  at  the  Best 
800  North  Overland 
ey,  Idaho.  The  meeting 
m.  on  February  24  for 
Session.  The  meeting 
February  25  at  8:30 
comments  scheduled 


en 
ic 


a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  Upper  Snake  River 
District,  1405  HoUipark  Dr.,  Idaho  Falls, 
ID  83401,  (208)524-7559. 
SUPPLEMENTARY  information:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  a(  Ivise  the  Secretary  of  the 
Interior,  throuj  h  the  BLM,  on  a  variety 
of  planning  an  1  management  issues 
associated  witl  i  the  management  of  the 
of  the  public  1<  nds. 

Dated:  Januar^  5,  2000. 
James  E.  May, 
District  Managei 
[PR  Doc.  00-110  j  Filed  1-14-00:  8:45  am) 

BILUNG  CODE  4310  -OO-P 


0EPARTMEN1  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[E&-030-1 430-90]  ES-50580,  Group  547, 
Minnesota 

Notice  of  Filing  of  Plat  of  Three 
Islands;  MN 

1 .  The  plat  c  f 
islands  in  Five 
North,  Range 
Meridian, 
6,  2000,  will 
Eastern  States 
7:30  a.m.,  on 
tracts  shown 
omitted  from 


^0 


bj 


the  survey  of  three 
Lake,  Township  139 
West,  Fifth  Principal 
Minnesota,  accepted  January 
officially  filed  in 
Springfield,  Virginia  at 
Ijebruary  22.  2000.  The 
Ijelow  describe  the  islands 
original  survey. 


t  le ' 
Fifth  Principal  I  'feridian,  Minnesota 

T.  139N.  R.  40'V. 

Tract  Nos.  37j38and39. 

2.  Tract  No. 
ft.  above  the 


37  is  firm  land  rising  2 
o  dinary  high  water  mark. 


The  soil  has  evolved  fi-om  glacial  till 
parent  material  and  is  similar  to  the  soil 
found  on  the  adjacent  uplands.  The 
presence  of  numerous  granite  stones, 
several  approaching  2V2  ft.  in  diameter 
were  located  along  the  northerly  shore 
of  the  island.  Tree  species  consist  of 
basswood,  birch,  oak  and  pine,  ranging 
in  size  from  3  to  12  inches  in  diameter, 
with  a  maximum  age  of  100+  years.  The 
ground  cover  consists  of  alder  and 
willow,  along  with  native  grasses. 

Tract  No.  38  is  firm  land  rising  10  to 
12  ft.  above  the  ordinary  high  water 
mark.  The  soil  has  evolved  from  glacial 
till  parent  material  and  is  similar  to  the 
soil  found  on  the  adjacent  uplands. 
Numerous  granite  stones,  several 
approaching  2  ft.  in  diameter  were 
located  throughout  the  island  and  along 
the  westerly  and  southerly  shore  of  the 
island.  Tree  species  consist  of  ash, 
basswood,  birch,  oak,  spruce  and  pine, 
ranging  in  size  from  4  to  20  inches  in 
diameter.  Several  oaks  and  pines 
located  near  the  center  of  the  island 
were  measured  and  found  to  be  15  to  20 
inches  in  diameter,  with  a  maximum 
age  of  150+  years.  The  ground  cover 
consists  of  aider,  hazel  and  willow, 
along  with  native  grasses. 

Tract  No.  39  is  firm  land  rising  15  ft. 
above  the  ordinary  high  water  mark. 
The  soil  has  evolved  from  glacial  till 
parent  material  and  is  similar  to  the  soil 
found  on  the  adjacent  uplands.  Tree 
species  consist  of  ash.  aspen,  basswood. 
birch  and  oak.  ranging  in  size  from  6  to 
20  inches  in  diameter,  writh  a  maximum 
age  of  150+  years.  The  ground  cover 
consists  of  aider,  hazel  and  willow, 
along  with  a  few  native  grasses  along 
the  southerly  shore  of  the  island. 

3.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line;  therefore,  the 
elevation  and  upland  character  these 
islands  along  with  the  depth  and  width 
of  the  lake  between  the  adjacent  upland 
and  the  island  are  considered  evidence 
that  the  island  did  exist  in  1858,  the 
year  Minnesota  was  admitted  to  the 
Union.  The  original  survey  in  1871  did 
not  note  the  presence  of  these  islands. 

4.  These  islands  are  more  than  50 
percent  upland  in  character  within  the 
interpretation  of  the  Swamp  and 
Overflow  Act  of  September  28.  1850  (9 
Stat.  519}  as  extended  to  the  State  of 
Minnesota  under  the  Act  of  March  12, 
1860  (12  Stat.  3).  Therefore,  these 
islands  are  held  to  be  public  land. 

5.  The  survey  was  requested  by  the 
Assistant  Field  Manager,  Division  of 
Natural  Resource  Management,  under 
the  authority  of  Section  211  of  FLPMA 
(43  U.S.C.  1721)  and  the  Minnesota 
Public  Lands  Improvement  Act  of  1990, 
P.L.  101-442  (104  Stat.  1020), 


6.  Except  for  valid  existing  rights,    - 
these  islands  will  not  be  subject  to 
application,  petition,  location  or 
selection  under  any  public  law  until 
February  22.  2000. 

7.  Interested  parties  protesting  the 
determination  tliat  these  islands  are 
public  land  of  the  United  States,  must 
present  valid  proof  showing  that  the 
island  in  question  did  not  exist  at  the 
time  of  statehood  or  that  it  was  attached 
to  the  mainland  at  the  time  of  the 
original  survey.  Such  protests  must  be 
submitted  in  wrriting  to  the  Chief 
Cadastral  Surveyor.  Eastern  States. 
Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  prior  to  7:30  a.m..  February  22, 
2000. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  January  6,  2000. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  00-1111  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-030-1 430-00]  ES-50583,  Group  547, 
Minnesota 

Notice  of  Filing  of  Plat  of  an  Island; 
Minnesota 

1.  The  plat  of  the  survey  of  an  island 
in  Island  Lake.  Township  47  North. 
Range  29  West.  Fourth  Principal 
Meridian.  Minnesota,  accepted  on 
January  6.  2000.  will  be  officially  filed 
in  Eastern  States.  Springfield.  Virginia 
at  7:30  a.m..  on  February  22.  2000.  The 
tract  shown  below  describes  the  island 
omitted  from  the  original  survey. 

Fourth  Principal  Meridian,  Minnesota 

T.  47N.  R.  29W. 
Tract  No.  37. 

2.  Tract  No.  37  is  firm  land  rising  10 
ft.  above  the  ordinary  high  water 
mark.  The  soil  has  evolved  from 
glacial  till  parent  material  and  is 
similar  to  tlie  soil  found  on  the 
adjacent  uplands.  Numerous  stones 
were  located  along  the  southerly 
face  of  a  small  ridge  which  extends 
East  and  West  along  the  center  of 
the  island.  Tree  species  consist  of 
basswood,  birch,  oak  and  pine, 
ranging  in  size  from  3  to  18  inches 
in  diameter,  with  a  maximmn  age  of 
100+  years.  The  ground  cover 
consists  of  alder,  willow  and  native 
grasses  on  the  southerly,  easterly 
and  westerly  shore  line. 
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3.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line;  therefore,  the 
elevation  and  upland  character  of  the 
island  along  with  the  depth  and  width 
of  the  lake  between  the  adjacent  upland 
and  the  island  are  considered  evidence 
that  the  island  did  exist  in  1858,  the 
year  Minnesota  was  admitted  to  the 
Union.  The  original  survey  in  1872  did 
not  note  the  presence  of  this  island. 

4.  Tract  No.  37  is  more  than  50 
percent  upland  in  character  within  the 
interpretation  of  the  Swamp  and 
Overflow  Act  of  September  28,  1850  (9 
Stat.  519)  as  extended  to  the  State  of 
Minnesota  under  the  Act  of  March  12, 
1860  (12  Stat.  3).  Therefore,  the  island 
is  held  to  be  public  land. 

5.  The  survey  was  requested  by  the 
Assistant  Field  Manager,  Division  of 
Natural  Resource  Management,  under 
the  authority  of  Section  211  of  FLPMA 
(43  U.S.C.  1721)  and  the  Minnesota 
Public  Lands  Improvement  Act  of  1990, 
P.L.  101^42  (104  Stat.  1020). 

6.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location  or  selection  under  any 
public  law  until  February  22,  2000. 

7.  Interested  parties  protesting  the 
determination  that  these  islands  are 
public  land  of  the  United  States,  must 
present  valid  proof  showing  that  the 
island  in  question  did  not  exist  at  the 
time  of  statehood  or  that  it  was  attached 
to  the  mainland  at  the  time  of  the 
original  survey.  Such  protests  must  be 
submitted  in  writing  to  the  Chief 
Cadastral  Surveyor,  Eastern  States, 
Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  prior  to  7:30  a.m.,  February  22, 
2000. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  January  6,  2000 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  00-111  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[£5-030-1430-00]  ES-50581,  Group  547, 
Minnesota 

Notice  of  Filing  of  Plat  of  an  Island; 
Minnesota 

1 .  The  plat  of  the  survey  of  an  island 
in  Seretha  Lake,  Township  152  North, 
Range  27  West,  Fifth  Principal 
Meridian,  Minnesota,  accepted  on 
January  6,  2000,  will  be  officially  filed 


in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m.,  on  February  22,  2000.  The 
tract  shown  below  describe  the  island 
omitted  from  the  original  survey. 

Fifth  Principal  Meridian,  Minnesota 

T.  1.52  N.  R.  27  W. 
Tract  No.  37. 

2.  Tract  No.  37  is  firm  land  rising  15 
ft.  above  the  ordinary  high  water  mark. 
The  soil  has  evolved  from  glacial  till 
parent  material  and  is  similar  to  the  soil 
found  on  the  adjacent  uplands.  Tree 
species  consist  of  birch,  cedar,  fir  and 
spruce,  ranging  in  size  from  3  to  20 
inches  in  diameter.  A  White  Birch,  20 
inches  in  diameter,  located  near  the 
center  of  the  island  was  approximately 
90+  years  of  age.  The  ground  cover 
consists  of  alder,  hazel,  willow  and 
native  grasses  on  the  southerly  and 
easterly  shore  line. 

3.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line;  therefore,  the 
elevation  and  upland  character  of  the 
island  along  with  the  depth  and  width 
of  the  lake  between  the  adjacent  upland 
and  the  island  are  considered  evidence 
that  the  island  did  exist  in  1858,  the 
year  Minnesota  was  admitted  to  the 
Union.  The  original  survey  in  1896  did 
not  note  the  presence  of  this  island. 

4.  Tract  No.  37  is  more  than  50 
percent  upland  in  character  within  the 
interpretation  of  the  Swamp  and 
Overflow  Act  of  September  28,  1850  (9 
Stat.  519)  as  extended  to  the  State  of 
Minnesota  under  the  Act  of  March  12, 
1860  (12  Stat.  3).  Therefore,  the  island 
is  held  to  be  public  land. 

5.  The  survey  was  requested  by  the 
Assistant  Field  Manager,  Division  of 
Natural  Resource  Management,  under 
the  authority  of  Section  211  of  FLPMA 
(43  U.S.C.  1721)  and  the  Minnesota 
Public  Lands  Improvement  Act  of  1990, 
P.L.  101-442  (104  Stat.  1020). 

6.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location  or  selection  under  any 
public  law  until  February  22,  2000. 

7.  Interested  parties  protesting  the 
determination  that  these  islands  are 
public  land  of  the  United  States,  must 
present  valid  proof  showing  that  the 
island  in  question  did  not  exist  at  the 
time  of  statehood  or  that  it  was  attached 
to  the  mainland  at  the  time  of  the 
original  survey.  Such  protests  must  be 
submitted  in  writing  to  the  Chief 
Cadastral  Surveyor,  Eastern  States, 
Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  prior  to  7:30  a.m.,  February  22, 
2000. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 


Dated:  January  6,  2000. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

(FR  Doc.  00-113  Filed  1-14-00:  8:45  am] 

BILUNG  CODE  4310-GJ-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-030-1 430-00"!  ES-50579,  Group  547, 
Minnesota 

Notice  of  Filing  of  Plat  of  an  Island; 
Minnesota 

1.  The  plat  of  the  survey  of  an  island 
in  Jefferson  Lake,  Township  109  North, 
Range  24  West,  Fifth  Principal 
Meridian,  Minnesota,  accepted  on 
January  6,  2000,  will  be  officially  filed 
in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m.,  on  February  22,  2000.  The 
tract  shown  below  describes  the  island 
omitted  from  the  original  survey. 

Fifth  Principal  Meridian,  Minnesota 

T.  109  N.  R.  24  VV. 
Tract  No.  37. 

2.  Tract  No.  37  is  firm  land  rising  8- 
10  ft.  above  the  ordinary  high  water 
mark.  The  soil  has  evolved  from  glacial 
till  parent  material  and  is  similar  to  the 
soil  found  on  the  adjacent  uplands. 
Numerous  small  stones  were  located 
along  the  northerly  and  westerly  sandy 
shore  line  of  the  island.  Tree  species 
consist  of  ash,  basswood,  cedar,  elm, 
and  oak.  ranging  in  size  from  8  to  20 
inches  in  diameter,  with  a  maximum 
age  of  120+  years.  The  ground  cover 
consists  of  hazel,  willow  and  native 
grasses  on  the  southerly  and  easterly 
shore  line. 

3.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line;  therefore,  the 
elevation  and  upland  character  of  the 
island  along  with  the  depth  and  width 
of  the  lake  between  the  adjacent  upland 
and  the  island  are  considered  evidence 
that  the  island  did  exist  in  1858,  the 
year  Minnesota  was  admitted  to  the 
Union.  The  original  survey  in  1855  did 
not  note  the  presence  of  this  island. 

4.  Tract  No.  37  is  more  than  50 
percent  upland  in  character  within  the 
interpretation  of  the  Swamp  and 
Overflow  Act  of  September  28.  1850  (9 
Stat.  519)  as  extended  to  the  State  of 
Minnesota  under  the  Act  of  March  12, 
1860  (12  Stat.  3).  Therefore,  the  island 
is  held  to  be  public  land. 

5.  The  survey  was  requested  by  the 
Assistant  Field  Manager,  Division  of 
Natural  Resource  Management,  under 
the  authority  of  Section  21 1  of  FLPMA 
(43  U.S.C.  1721)  and  the  Minnesota 
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DEPARTME^  T  OF  THE  INTERIOR 

Bureau  of  La  id  Management 

[ES-O30-143O|O0]  ES-50582.  Group  547, 
Minnesota 


Notice  of  filiqg  of  plat  of  an  island; 
Minnesota 
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at  the  time  of  the  original  survey; 
therefore,  the  elevation  and  upland 
character  of  the  island  along  with  the 
depth  and  width  of  the  Take  between  the 
adjacent  upland  and  the  island  are 
considered  evidence  that  the  island  did 
exist  in  1858,  the  year  Minnesota  was 
admitted  to  the  Union.  The  original 
survey  in  1857  did  not  note  the 
presence  of  this  island. 

4.  Tract  No.  42  is  more  than  50 
percent  upland  in  character  within  the 
interpretation  of  the  Swamp  and 
Overflow  Act  of  Septemtar  28,  1850  (9 
Stat.  519)  as  extended  to  the  State  of 
Minnesota  under  the  Act  of  March  12, 
1860  (12  Stat.  3).  Therefore,  the  island 
is  held  to  be  public  land. 

5.  The  survey  was  requested  by  the 
Assistant  Field  Manager.  Division  of 
Natural  Resource  Management,  under 
the  authority  of  Section  211  of  FLPMA<% 
(43  U.S.C.  1721)  and  the  Minnesota 
Public  Lands  Improvement  Act  of  1990, 
Public  Law  101-442  (104  Stat.  1020). 

6.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location  or  selection  under  any 
public  law  until  February  22,  2000. 

7.  Interested  parties  protesting  the 
determination  that  these  islands  are 
public  land  of  the  United  States,  must 
present  valid  proof  showing  that  the 
island  in  question  did  not  exist  at  the 
time  of  statehood  or  that  it  was  attached 
to  the  mainland  at  the  time  of  the 
original  survey.  Such  protests  must  be 
submitted  in  writing  to  the  Chief 
Cadastral  Surveyor.  Eastern  States. 
Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  prior  to  7:30  a.m.,  February  22, 
2000. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  January  6,  2000. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
[FR  Doc.  00-1115  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-030-1 430-00]  ES-50578,  Group  545, 
Minnesota] 

Notice  of  Filing  of  Plat  of  an  Island; 
Minnesota 

1.  The  plat  of  the  survey  of  an  island 
in  Fox  Lake,  Township  59  North,  Range 
25  West,  Fourth  Principal  Meridian, 
Minnesota,  accepted  on  January  6,  2000, 
will  be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 


February'  22,  2000.  The  tract  shown 
below  describes  the  island  omitted  from 
the  original  survey. 

Fourth  Principal  Meridian,  Minnesota 

T.  59  N.  R.  25  W. 
Tract  No.  37 

2.  Tract  No.  3^7  is  firm  land  rising  3- 
5  ft.  above  the  ordinary  high  water 
mark.  The  soil  has  evolved  from  glacial 
till  parent  material  and  is  similar  to  the 
soil  found  on  the  adjacent  uplands. 
Numerous  stones  were  located  along  the 
northerly  and  easterly  shore  of  the 
island.  Tree  species  consist  of  birch, 
cedar,  fir  and  spruce,  ranging  in  size 
from  3  to  15  inches  in  diameter,  with  a 
maximum  age  of  80+  years.  The  ground 
cover  consists  of  alder,  hazel,  willow 
and  native  grasses  on  the  southerly  and 
westerly  shore  line. 

Structures  located  on  the  island 
consist  of  an  old  log  cabin,  14  V2  x  2iy2 
feet,  longside  bears  S.  68°  W.,  a  privy, 
an  old  well  and  a  power  pole  with  line 
bearing  S.  19  E.,  to  the  adjacent  upland. 

3.  The  present  water  level  of  the  lake 
compares  favorably  with  that  of  the 
original  meander  line;  therefore,  the 
elevation  and  upland  character  of  the 
island  along  with  the  depth  and  width 
of  the  lake  between  the  adjacent  upland 
and  the  island  are  considered  evidence 
that  the  island  did  exist  in  1858,  the 
year  Minnesota  was  admitted  to  the 
Union.  The  original  survey  in  1875  did 
not  note  the  presence  of  this  island. 

4.  Tract  No.  37  is  more  than  50 
percent  upland  in  character  within  the 
interpretation  of  the  Swamp  and 
Overflow  Act  of  September  28.  1850  (9 
Stat.  519)  as  extended  to  the  State  of 
Minnesota  under  the  Act  of  March  12. 
1860  (12  Stat.  3).  Therefore,  the  island 
is  held  to  be  public  land. 

5.  The  survey  was  requested  by  Edwin 
A.  and  Sheryl  1.  Olson,  under  the 
authority  of  Section  211  of  FLPMA  (43 
U.S.C.  1721)  and  the  Minnesota  Public 
Lands  Improvement  Act  of  1990.  P.L. 
101-442  (104  Stat.  1020). 

6.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location  or  selection  under  any 
public  law  until  February  22,  2000. 

7.  Interested  parties  protesting  the 
determination  that  this  island  is  public 
land  of  the  United  States,  must  present 
valid  proof  showing  that  the  island  did 
not  exist  at  the  time  of  statehood  or  that 
it  was  attached  to  the  mainland  at  the 
time  of  the  original  survey.  Such 
protests  must  be  submitted  in  writing  to 
the  Chief  Cadastral  Surveyor,  Eastern 
States,  Bureau  of  Land  Management. 
7450  Boston  Boulevard.  Springfield. 
Virginia  22153,  prior  to  7:30  a.m., 
February  22.  2000. 
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Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  Januan'  6,  2000. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  00-1116  Filed  1-14-00;  8:45  am) 

BILUNG  CODE  4310-aM> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Homestead  National  Monument  of 
America 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Record  of  Decision,  General 
Management  Plan  and  Environmental 
Impact  Statement,  Homestead  National 
Monument  of  America,  Nebraska. 

summary:  Piu-suant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (40  CFR 
1505.2),  the  Department  of  the  Interior, 
National  Park  Service,  has  prepared  a 
Record  of  Decision  on  the  Final  General 
Management  Plan  and  Final 
"Environmental  Impact  Statement  for  the 
Homestead  National  Monument  of 
America  in  Gage  County,  Nebraska. 
DATES:  The  Acting  Regional  Director, 
Midwest  Region  approved  the  Record  of 
Decision,  on  December  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Homestead  National 
Monument  of  America,  8523  W.  State 
Highway  4,  Beatrice,  Nebraska  68310- 
6743,  telephone  402-223-3514. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  National  Park  Service  has 
prepared  the  Final  General  Management 
Plan/ Abbreviated  Final  Environmental 
Impact  Statement  (FGMP/AFEIS)  for 
Homestead  National  Monument  of 
America,  Nebraska.  The  FGMP/AFEIS 
proposes  management  direction  for  the 
park  for  the  next  10-20  years  and 
documents  the  anticipated  effects  of  the 
selected  action  and  other  alternatives  on 
the  human  environment,  including 
natural  and  cultiual  resources.  This 
Record  of  Decision  is  a  concise 
statement  of  the  decisions  made,  other 
alternatives  considered,  the  basis  for  the 
decision,  the  environmentally  preferable 
alternative,  and  the  mitigating  measures 
developed  to  avoid  or  minimize 
environmental  harm. 

Decision 

After  careful  consideration  of 
environmental  impacts,  costs,  and 


comments  from  the  public,  agencies, 
and  technical  evaluations,  the  National 
Park  Service  recommends  for 
implementation  the  selected  action 
evaluated  in  the  Final  General 
Management  Plan/Environmental 
Impact  Statement. 

Summary  of  the  Selected  Action 

The  goal  of  the  selected  alternative, 
which  was  identified  as  Alternative  C, 
Option  1  in  the  Final  Environmental 
Impact  Statement,  is  to  significantly 
change  the  physical  arrangement  of 
facilities  and  operational  functions  of 
the  monument.  The  alternative 
represents  a  comprehensive  alteration  to 
the  moniunent's  current  operational 
form  and  to  visitor  orientation  in  order 
to  fulfill  the  legislative  requirements  of 
the  monument.  With  this  selected 
action,  the  key  moniunent  facilities  will 
be  relocated  to  a  location  outside  of  the 
existing  100-year  frequency  flood 
hazard  zone.  A  minor  boundary 
expansion  will  be  pursued  to  acquire 
land  outside  existing  boundaries  that 
would  be  necessary  for  the  facilities. 
Management  zones  will  provide 
guidance  for  managing  specific  areas  for 
desired  visitor  experience  and  resource 
conditions  (see  p.  32  of  the  FGMP). 

The  selected  action  calls  for  the 
creation  of  a  new  "Homestead  Heritage 
Center"  to  house  the  monument's 
collections,  interpretive  exhibits, 
theatre,  public  research  facilities,  and 
administrative  offices.  This  new 
"Homestead  Heritage  Center"  will  be 
located  on  the  eastern  side  of  the 
moniunent. 

The  "Homestead  Heritage  Center" 
will  require  a  separate  research  facility 
within  the  building  to  act  as  a  repository 
for  the  monument's  homestead  records 
and  other  items  of  homesteading 
literature,  as  required  by  the 
monument's  enabling  legislation.  In 
addition,  the  center  will  have  a  parking 
lot  designed  to  accommodate  50  cars 
and  10  buses  or  campers. 

The  selected  action  also  calls  for  the 
existing  visitor  center/museum  to  be 
modified  and  adaptively  reused  as  an 
"Education  Center".  This  center  will 
serve  as  a  location  where  students  of  all 
ages  could  engage  in  learning  more 
about  the  homestead  story.  A  "School  of 
Traditional  Homesteading  Folk  Arts" 
program  will  be  established  to  give  the 
public  an  opportunity  to  leam  old 
homesteading  folk  crafts.  In  addition  to 
a  range  of  educational  activities  that 
will  take  place  in  this  center,  special 
events  and  interpretive  programs  will 
also  be  conducted  here.  Distance 
learning  technology  will  also  connect 
the  center  to  schools  near  and  far.  The 
areas  to  the  back  of  the  present  facility 


will  be  used  to  house  maintenance 
functions.  The  remaining  offices  will  be 
used  by  visiting  instructors  or  modified 
to  serve  as  classrooms.  The  exhibits 
presently  in  use  will  be  removed  and 
that  area  converted  to  classrooms.  The 
existing  parking  lot  appears  to  be 
suitable  to  meet  the  foreseeable  needs  of 
this  facility. 

In  addition,  the  management 
prescriptions  contained  within  the 
selected  action  will  seek  to  promote  the 
establishment  of  a  "Homestead  Heritage 
Parkway".  This  parkway  concept  is 
proposed  to  form  an  interpretive  linkage 
between  the  monument,  including  the  _ 
Freeman  School,  and  the  surrounding 
rural  countryside  and  communities  to 
highlight  today's  visible  and  tangible 
results  of  implementation  of  the 
Homestead  Act.  The  principal 
interpretive  and  educational  theme  of 
the  parkway  will  be  agricultiu^.  With 
comparisons  made  to  modem  farm 
operations.  These  stories  will  be 
communicated  through  the  use  of  signs 
and  traveler  information  radio 
broadcasts. 

The  creation  of  this  parkway  as  one  of 
the  monument's  interpretive  tools  will 
depend  on  volimtary  partnerships  with 
the  local  governments  and  landowTiers 
along  the  identified  highway  segment.  It 
is  important  to  note  that  the  NPS  is  not 
recommending  a  formal  federal 
designation  for  this  parkway.  The 
concept  of  the  "Homestead  Heritage 
Parkway"  presumes  the  rerouting  of  a 
segment  of  State  Highway  4  outside  the 
monument's  boundary.  After  this 
realignment  has  occurred,  the 
abandoned  segment  of  State  Highway  4 
will  become  an  access  road  for  the 
monument  and  for  local  residents. 
Existing  truck  and  conunuter  traffic  will 
be  rerouted  on  a  comparable 
replacement  segment  of  State  Highway 
4  nearby.  The  "Homfestead  Heritage 
Parkway"  will  begin  where  the  access 
road  (the  abandoned  segment  of  State 
Highway  4)  enters  the  eastern  boundary 
of  the  monument  and  extend  to  the 
Freeman  School.  The  NPS  envisions  the 
eventual  and  volimtary  extension  of  the 
"Homestead  Heritage  Parkway"  concept 
ft-om  the  Freeman  School  west  along  the 
access  road  to  where  it  rejoins  State 
Highway  4.  The  NPS  also  endorses  the 
parkway's  extension  to  the  east  from  the 
monument  to  the  City  of  Beatrice 
(meeting  at  the  junction  of  State 
Highways  136  and  4  in  West  Beatrice), 
however  the  NPS  is  not  recommending 
any  change  to  the  currently  designated 
speed  limit  for  that  segment.  It  is 
possible  that  a  public  biking  and/or 
hiking  path  could  be  connected  to  the 
monument. 
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Environmentally  Preferable  Alternative 

The  enviroiunentally  preferable 
alternative  is  defined  as  "the  alternative 
or  alternatives  that  will  promote  the 
national  environmental  policy  as 
expressed  in  section  101  of  the  National 
Environmental  Policy  Act.  Ordinarily, 
this  means  the  alternative  that  causes 
least  damage  to  the  biological  and 
physical  environment;  it  also  means  the 
alternative  that  best  protects,  preserves, 
and  enhances  historic,  cultural,  and 
natural  resources"  ("Forty  Most  Asked 
Questions  Concerning  Council  on 
Environmental  Quality's  (CEQ)  National 
Environmental  Policy  Act  Regulations," 
1981). 

The  environmentally  preferable 
alternative  is  the  selected  action. 
Alternative  C,  Option  1.  This  alternative 
best  meets  the  full  range  of  national 
environmental  policy  goals  as  stated  in 
NEPA's  section  101.  The  selected  action 
(1)  maximizes  protection  of  natural  and 
cultural  resources  while  maintaining  a 
wide  range  of  neutral  and  beneficial 
uses  of  the  environment  without 
degradation;  (2)  maintains  an 
environment  that  supports  diversity  and 
variety  of  individual  choice;  (3) 
achieves  a  balance  between  human 
population  and  resource  use;  and  (4) 
improves  resource  sustainability. 

"The  selected  action  removes  the 
monument's  threatened  existing  visitor 
center  complex,  with  its  associated 
resources,  exhibits,  and  operational 
facilities,  from  its  location  within  the 
100-year  floodplain  of  nearby  Cub 
Creek.  The  removal  of  these  resources 
and  functions  to  a  different  yet  nearby 
location  also  minimizes  existing  safety 
and  resource  concerns  associated  with 
the  state  highway  crossing  the 
monument.  In  addition,  the  selected 
action  best  minimizes  impacts  to  and 
developmental  incursions  into  the 
monument's  natural  resources 
(principally,  its  reconstructed  tallgrass 
prairie)  and  minimizes  impacts  to  and 
developmental  incursions  into  the 
monument's  cultural  resources  in  the 
form  of  its  historic  original  1862 
homestead  tract.  It  also  maximizes 
public  and  visitor  safety  by  prescribing 
the  relocation  of  a  segment  of  the 
existing  state  highway  to  an  alignment 
outside  monument  boundaries.  This 
action  will  significantly  reduce  the 
volume  and  mix  of  traffic  on  State 
Highway  4,  will  improve  the  qualities  of 
visitor  safety  and  experience,  and  will 
result  in  a  reduced  physical  intrusion 
into  the  monument's  boundary. 

Measures  To  Minimize  Harm 

All  practicable  measures  to  avoid  or 
minimize  environmental  impacts  that 


could  result  from  implementation  of  the 
selected  action  have  been  identified  and 
incorporated  into  the  selected  action. 
They  are  presented  in  detail  in  the 
FGMP/AFEIS.  However,  due  to  the 
programmatic  nature  of  the  general 
management  plan,  specific 
implementation  projects  will  be 
reviewed  as  necessary  for  compliance 
with  the  National  Environmental  Policy 
Act,  National  Historic  Preservation  Act, 
and  other  applicable  federal  and  state 
laws  and  regulations  prior  to  project 
clearance  and  implementation.  Specific 
measures  to  minimize  environmental 
harm  also  will  be  included  in 
implementation  plans  called  for  by  the 
FGMP/AFEIS.  These  plans  include,  but 
are  not  limited  to,  resource  management 
plans,  land  protection  plans,  historic 
structure  reports,  and  schematic  design 
documents. 

Basis  for  Decision 

The  selected  alternative  best  supports 
the  park  s  purpose  and  significance,  and 
accomplishes  the  statutory  mission  of 
the  National  Park  Service  to  provide 
long-term  protection  of  park  resources 
while  allowing  for  appropriate  levels  of 
visitor  use  and  means  of  visitor 
enjoyment.  The  selected  alternative  also 
does  the  best  job  of  addressing  issues 
identified  during  public  scoping  while 
minimizing  environmental  harm.  Other 
factors  considered  in  the  decision  were 
public  and  resource  benefits  gained  for 
the  cost  incurred  and  extensive  public 
comment. 

Public  Involvement 

The  NPS  has  taken  a  comprehensive 
approach  to  public  involvement  during 
the  development  of  this  GMP.  To  date, 
the  NPS  has  issued  two  newsletters  for 
the  general  public  and  conducted  a 
series  of  public  meetings.  The  NPS  has 
consulted  with  state  and  local 
government  officials,  including  the  State 
Historic  Preservation  Office.  American 
Indian  groups  with  affiliations  to  the 
monument  have  received  the 
newsletters  and  a  copy  of  the  draft  plan 
for  comment. 

Newsletter  No.  1  was  mailed  in 
December  1997.  Newsletter  No.  2  was 
distributed  in  March  1998.  Nearly  600 
newsletters  were  in  each  mailing.  The 
series  of  public  meetings  were 
conducted  in  January  1998.  Two 
meetings  were  held  in  Beatrice, 
Nebraska,  near  the  monument  and  one 
in  Lincoln,  Nebraska,  40  miles  away. 
Over  20  people  attended  the  three 
meetings.  In  April  1998,  an  "open 
house,"  was  held  at  the  Monument. 
Twenty-five  individuals,  park 
neighbors,  government  officials,  and 
community  members  attended  this 
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"open  house".  All  public  meetings 
received  coverage  by  local  and  regional 
media  sources.  Monument  neighbors 
have  been  involved  throughout  the 
process. 

The  GMP  planning  team  contacted  the 
Pawnee  Tribe  of  Oklahoma  in  an 
attempt  to  identify  tribal  concerns 
relative  to  this  GMP/EIS.  hi  addition, 
comments  were  sought  through 
extensive  mailings  of  newsletters  and 
media  coverage.  No  response  was 
received  from  the  tribe.  Because  of  the 
Pawnee's  long-standing  cultural 
affiliation  with  this  area  of  Nebraska, 
the  NPS  will  continue  to  keep  the  tribe 
informed  of  important  stages  of  this 
planning  process  and  of  plans  to 
implement  the  preferred  alternative 
throughout  the  GMP  planning  process. 

Over  600  news  letters  annoimcing  the 
Draft  General  Management  Plan  and 
Enviromnental  Impact  Statement  for 
Homestead  National  Monument  of 
America  were  mailed  May  4,  1999.  More 
than  200  copies  of  the  full  draft 
document  were  distributed  to  agencies, 
organizations  and  individuals.  The 
document  was  also  made  available  to 
the  general  public  at  the  Beatrice  Public 
Library  and  at  Homestead  National 
Monument  of  America.  The  National 
Park  Service  conducted  two  public 
meetings  in  May  1999,  one  meeting  was 
held  at  the  Beatrice  Public  Library  May 
25  while  the  second  meeting  was  held 
at  the  Charles  H.  Gere  Library  in 
Lincoln,  Nebraska  May  26.  An 
additional  public  open  house  was  held 
June  29,  1999  at  Homestead  National 
Monument  of  America  to  discuss  the 
Draft  General  Management  Plan/ 
Environmental  Impact  Statement. 

The  Beatrice  public  meeting  had  43 
people  in  attendance;  14  people 
attended  the  Lincoln  public  meeting. 
One  person  attended  the  meeting  held 
in  June,  at  Homestead  National 
Monument  of  America. 

A  60-day  review  period  (May  4,  T999 
through  July  10,  1999)  was  designated 
for  receiving  comments  on  the  draft 
plan  and  EIS.  Fifteen  written  comments 
were  received.  At  the  end  of  the  review 
period,  the  comments  were  reviewed 
and  substantive  comments  were 
identified.  The  Final  General 
Management  Plan  (FGMP)  and  an 
Abbreviated  Final  Envirorunental 
Impact  Statement  (AFEIS)  were  made 
available  to  the  public  on  November  21, 
1999.  The  30-day  no  action  period 
required  by  NEPA  regulations 
commenced  on  that  date. 
Approximately  39  copies  of  the  FGMP/ 
AFEIS  were  distributed  to  agencies, 
local  govermnents,  organizations, 
persons  who  commented  on  the  draft 
GMP,  and  others  who  requested  the 


document.  The  FGMP/ AFEIS  contains  a 
complete  summary  of  the  public 
involvement  process  and  substantive 
comments  received. 

Conclusion 

A  notice  of  availability  for  the  FGMP/ 
AFEIS  was  published  by  the 
Environmental  Protection  Agency  in  the 
Federal  Register  on  November  6,  1998. 
The  30-day  no-action  period  ended  on 
December  20, 1999.  No  public 
comments  were  received  during  the  no 
action  period. 

The  above  factors  and  considerations 
justify  the  selection  of  the  final  plan,  as 
described  as  Alternative  C,  Option  1,  in 
the  Final  Environmental  Impact 
Statement.  The  Final  General 
Management  Plan  is  hereby  approved. 

Dated:  December  22, 1999. 
Catherine  A.  Damon, 

Acting  Regional  Director. 

[FR  Doc.  00-999  Filed  1-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Park  Bar  Harbor, 
Maine;  Acadia  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Public  Law  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday, 
February  7,  2000. 

The  Commission  was  established 
pursuant  to  Public  Law  99—420,  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1 :00PM  to  consider 
the  following  agenda: 

1 .  Review  and  approval  of  minutes  from 

the  meeting  held  September  13, 
1999 

2.  Committee  reports 
Land  Conservation 
Park  Use 
Science 

3.  Old  business  ^    ' 

4.  Superintendent's  report 

5.  Puolic  comments 

6.  Proposed  agenda  for  next 

Commission  meeting,  June  5,  2000 


The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338 

Dated:  January  7,  2000. 
Len  Bobinchock, 

Actg.  Superintendent,  Acadia  National  Park. 
|FR  Doc.  00-998  Filed  1-14-00;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-856  (Final)] 

Certain  Ammonium  Nitrate  From 
Russia 

agency:  United  States  hitemational 
Trade  Commission. 
ACTION:  Scheduling  of  the  final  phase 
of  an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-856  (Final)  imder  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Russia  of  solid  fertilizer  grade 
ammonium  nitrate,  provided  for  in 
subheading  3102.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Taylor  (202-708-^101),  Office  of 


'  For  purposes  of  this  investigation,  Commerce 
has  defined  the  subject  merchandise  as  "solid, 
fertilizer  grade  ammonium  nitrate  products, 
whether  prilled,  granular  or  in  other  solid  fonn. 
with  or  without  additives  or  coating,  and  with  a 
bulk  density  equal  to  or  greater  than  53  pounds  per 
cubic  foot.  Specifically  excluded  from  this  scope  is 
solid  ammonium  nitrate  with  a  bulk  density  less 
than  53  pounds  per  cubic  foot  (commonly  referred 
to  as  industrial  or  explosive  grade  ammonium 
nitrate.]"' 
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Investigations ,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  1  )C  20436.  Hearing- 
impaired  pers  ons  can  obtain 
information  o  i  this  matter  by  contacting 
the  Commissi  jn's  TDD  terminal  on  202- 
205-1810.  Pel  sons  with  mobility 
impainnents  i  vho  will  need  special 
assistance  in  gaining  access  to  the 
Commission  snould  contact  the  Office 
of  the  Secretajy  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.goj/). 

SUPPLEMENTARY  INFORMATfON: 

Background. -f  The  final  phase  of  this 
investigation  s  being  scheduled  as  a 
result  of  an  af  irmative  preliminary 
determination  by  the  Department  of 
Commerce  th?  t  imports  of  solid 
fertilizer  gradi  i  ammonium  nitrate  from 
Russia  are  bei  ag  sold  in  the  United 
States  at  less  t  lan  fair  value  within  the 
meaning  of  se  :tion  733  of  the  Act  (19 
U.S.C.  1673b)  The  investigation  was 
requested  in  a  petition  filed  on  July  23, 
1999,  by  the  a  1  hoc  Committee  for  Fair 
Ammonium  ^  itrate  Trade  (COFANT) 
(consisting  of  ^ir  Products  &  Chemicals, 
Inc.,  AUentown,  PA;  Mississippi 
Chemical  Cor  ).,  Yazoo  City,  MS;  El 
Dorado  Chem  cal  Co.,  Oklahoma  City, 
OK;  Nitram,  Ii  ic,  Tampa,  FL;  LaRoche 
Industries,  Inc .,  Atlanta,  GA;  and  Wil- 
Gro  Fertilizer,  Inc.,  Celina,  TX). 

Participatio  i  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  use  s  of  the  subject 
merchandise  jnd.  if  the  merchandise  is 
sold  at  the  reti  lil  level,  representative 
consumer  orgi  nizations,  wishing  to 
participate  in  he  final  phase  of  this 
investigation  i  s  parties  must  file  an 
entry  of  appea  ranee  with  the  Secretary 
to  the  Commi!  sion.  as  provided  in 
§201.11  of  th(  Commission's  rules,  no 
later  than  21c  ays  prior  to  the  hearing 
date  specified  in  this  notice.  A  party 
that  nied  a  no  ice  of  appearance  during 
the  preliminai  y  phase  of  the 
investigation  i  leed  not  file  an  additional 
notice  of  appe  u-ance  during  this  final 
phase.  The  Se  ;retary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disc  losure  of  business 
proprietary  in  ormation  (BPI)  under  an 
administrativi  protective  order  (APO) 
and  BPI  servic.  e  list. — Pursuant  to 
§  207.7(a)  of  U  e  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  this  investigation 
available  to  ai  thorized  applicants  under 
the  APO  issue  i  in  the  investigation, 
provided  that  the  application  is  made 


no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9).  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  March  9,  2000.  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.22  of  the 
Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  March  23,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  March  13,  2000.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  15, 
2000,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201. 13(^,  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  16,  2000.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  30, 
2000;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  30, 


2000.  On  April  20,  2000,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  April  24.  2000.  but  such  final 
comments  must  not  contjiin  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

Issued:  January  12,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-1096  Filed  1-14-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-178  (Review) 
and  731-TA-636-638  (Review)] 

Stainless  Steel  Wire  Rod  From  Brazil, 
France,  India,  and  Spain 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  full  five-year 
reviews  concerning  the  countervailing 
duty  order  and  antidumping  duty  orders 
on  stainless  steel  wire  rod  from  Brazil, 
France.  India,  and  Spain. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the 
countervailing  duty  order  and  the 
antidumping  duty  orders  on  stainless 
steel  wire  rod  fi-om  Brazil.  France,  India, 
and  Spain  would  be  likely  to  lead  to 
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continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.  usitc.gov/rules.htm. 
EFFECTIVE  DATE:  January  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
n'ww.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  1,  1999,  the  Commission 
determined  that  responses  to  its  notice 
of  institution  of  the  subject  five-year 
reviews  were  such  that  full  reviews 
pursuant  to  section  751(c)(5)  of  the  Act 
should  proceed  (64  F.R.  55962,  October 
15,  1999).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Conunissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  these  reviews 
as  parties  must  file  an  entry  of 
appearance  with  the  Secretary  to  the 
Commission,  as  provided  in  section 
201.11  of  the  Commission's  rules,  by  45 
days  after  publication  of  this  notice.  A 
party  that  filed  a  notice  of  appearance 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  reviews  need  not  file  an  additional 
notice  of  appearance.  The  Secretary  will 


maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report  " 

The  prehearing  staff  report  in  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  May  3,  2000,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  section  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  reviews 
beginning  at  9:30  a.m.  on  May  23,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  16,  2000. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hewing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  18,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  reviews  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.65  of  the 


Commission's  rules;  the  deadline  for 
filing  is  May  12,  2000.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  2,  2000; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
reviews  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  reviews  on  or  before  Jime  2,  2000. 
On  June  23.  2000,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  27,  2000, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.68  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201 .6. 
207.3.  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
reviews  must  be  served  on  all  other 
parties  to  the  reviews  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  review.s  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  12.  2000. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  00-100.5  Filed  1-14-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-318  (Review) 
and  731-TA-538  and  561  (Review)] 

Sulfanillc  Acid  From  China  and  India 

agency:  United  States  International 
Trade  Commission. 
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ACTION: 

year  reviews 
countervailing 
duty  orders  on 
China  and  Ind  a 


Schedjiling  of  expedited  five- 
c  )nceming  the 
duty  and  antidumping 
sulfanilic  acid  from 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  s(  heduling  of  expedited 
reviews  pursui  nt  to  section  751(c)(3)  of 
the  Tariff  Act  ( f  1930  (19  U.S.C. 
1675(c)(3))  (th<  Act)  to  determine 
whether  revoci  tion  of  the 

:  duty  and  antidumping 

sulfanilic  acid  from 
China  and  India  would  be  likely  to  lead 
to  continuatior  or  recurrence  of  material 
injiuy  within  a  reasonably  foreseeable 
time.  For  furth  !r  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  geieral  application,  consult 
the  Commission's  Rules  of  Practice  and 

201,  subparts  A  through 
t^Ol),  and  part  207, 
subparts  A.  D,  I.  and  F  (19  CFR  part 
207).  Recent  aiiendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviei  /s,  including  the  text  of 
subpart  F  of  pa  1  207,  are  published  at 
63  F.R.  30599,  une  5,  1998,  and  may  be 
downloaded  fri  )m  the  Commission's 
World  Wide  Wsb  site  at  http:// 
www.usitc.gov/  rules.htm. 
EFFECTIVE  DATE  January  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (2^2-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  5  )0  E  Street  SW, 
Washington,  D ::  20436.  Hearing- 
impaired  persons  cem  obtain 
information  on  this  matter  by  contacting 
the  Commissio  I's  TDD  terminal  on  202- 
205-1810.  Pers  ms  with  mobility 
impairments  w  lo  will  need  special 
assistance  in  ga  ining  access  to  the 
Commission  should  contact  the  Office 

at  202-205-2000. 
General  inform  ition  concerning  the 
Commission  m  ly  also  be  obtained  by 
accessing  its  in  ernet  server  http:// 
www.  usitc.gov) 


countervailing 
duty  orders  on 


Procedure,  par 
E  (19  CFR  part 


SUPPLEMENTAR> 


res  jonses 


Background 

On  January  7 
determined  tha : 
party  group 
institution  (64 
1999)  were  adequate 
interested  part} 
inadequate.  Th  ; 
find  any  other 
warrant  condu4t 
Accordingly 


the 


'  A  record  of  the 
Commission's  statement 
individual  Commisfioner 
available  from  the 
Commission's  web 


information: 


2000,  the  Commission 
the  domestic  interested 

to  its  notice  of 
R  53412,  October  1, 

and  the  respondent 
group  responses  were 
Commission  did  not 
( ircumstances  that  would 
ing  full  reviews. ' 
Commission 


iommissioners'  votes,  the 
on  adequacy,  and  any 
s  statements  will  be 
(IfTice  of  the  Secretary  and  at  the 
ite. 


determined  that  it  would  conduct 
expedited  reviews  pursuant  to  section 
751(c)(3)  of  the  Act.  2 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  April  17,  2000,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  Submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  reviews 
and  that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,  ^and  any  party  other  than 
an  interested  party  to  the  reviews  may 
file  wrritten  comments  with  the 
Secretary  on  what  determination  the 
Commission  should  reach  in  the 
reviews.  Comments  are  due  on  or  before 
April  20,  2000,  and  may  not  contain 
new  factual  information.  Any  person 
that  is  neither  a  party  to  these  five-year 
reviews  nor  an  interested  party  may 
submit  a  brief  written  statement  (which 
shall  not  contain  any  new  factual 
information)  pertinent  to  the  reviews  by 
April  20,  2000.  However,  should 
Commerce  extend  the  time  limit  for  its 
completion  of  the  final  results  of  its 
reviews,  the  deadline  for  comments 
(which  may  not  contain  new  factual 
information)  on  Commerce's  final 
results  is  three  business  days  after  the 
issuance  of  Commerce's  results.  If 
comments  contain  business  proprietary 
information  (BPI),  they  must  conform 
with  the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 
served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 


2  Commissioner  Okun  did  not  participate  in  this 
phase  of  the  five-year  reviews. 

3  The  Commission  has  found  the  response 
submitted  by  NFC  to  be  individually  adequate. 
Comments  from  other  interested  parties  will  not  be 
accepted  (see  19  CFR  207.62(d)(2)). 


Determinations 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  §  1675(c)(5)(B). 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  12,  2000. 
Donna  R.  Koehnke. 
Secretary. 

[FR  Doc.  00-1094  Filed  1-14-00;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

January  6,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  (202)  219-5096  ext.  159  or 
by  e-mail  to  Kurz-Karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA. 
OSHA,  and  VETS  contact  Darrin  King 
((202)  219-5096  ext.  151  or  by  e-mail  to 
King-Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•-Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fiuictions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•-Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•-Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•-Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechEmical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Stemdards 
Administration. 

Title:  Executive  Order  12933,  29  CFR 
Part  9,  Nondisplacement  of  Qualified 
Workers  Under  Certain  Contracts. 

OMB  Number:  1215-0190. 

Frequency:  On  occasion. 

Affected  Public:  Business  and  other 
for-profit.  Individuals  or  households. 
Federal  govenunent. 

Number  of  Respondents:  88. 

Estimated  Time  Per  respondent:  15 
minutes. 

Total  Burden  Hours:  22  hours. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  These  rules  provide 
recordkeeping  requirements  in  certain 
building  service  contracts  documenting 
offers  of  employment  of  a  successor 
contractor. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  00-1092  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendation;  Definition  of  "Plan 
Assets" — Participant  Contributions 


action:  Notice. 


summary:  The  Department  of  Labor  (the 
Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  :Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized. 


collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of  a 
currently  approved  collection  of 
information,  Definition  of  Plan  Assets — 
Participant  Contributions,  CFR 
§  2510.3-102.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  individual 
listed  below  in  the  address  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  20;  2000. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210,  (202)  219-4782  (not  a  toll- 
free  number),  FAX  (202)  219-4745. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  regulation  describes  when 
certain  monies,  which  a  participant 
pays  to  or  has  withheld  by  an  employer 
for  contribution  to  an  employee  benefit 
plan,  are  "plan  assets"  for  purposes  of 
Title  I  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA)  and  the 
related  prohibited  transaction 
provisions  of  the  Internal  Revenue  Code 
(IRC).  The  regulation  establishes  that 
participant  contributions  to  an 
employee  pension  benefit  plan  become 
plan  assets  on  the  earliest  date  that  they 
can  reasonably  be  segregated  from  an 
employer's  general  assets,  but  in  no 
event  later  than  15  business  days  for 
pension  plans,  90  days  for  welfare 
plans,  and,  in  the  case  of  SIMPLE 
Retirement  Accounts,  30  days  following 
the  month  in  which  the  contribution 
amoimts  would  otherwise  have  been 
payable  to  the  participant  in  cash. 

The  regulation  also  establishes  a 
procedure  (for  pension  plans  only) 
whereby  an  employer  may  obtain  an 
additional  10  business  days  to  comply 
with  the  contribution  time  limits.  In 
order  to  take  advantage  of  this 
opportunity,  an  employer  is  required  to 
satisfy  certain  exemption  conditions, 
including  notification  to  participants, 
bonding,  and  certification  to  the 
Secretary  of  the  Department  of  Labor 
when  the  funds  are  transmitted.  These 
conditions  are  intended  to  protect 
participant  contributions  and  provide 
the  Department  with  adequate  notice  of 
an  employer's  compliance. 


n.  Desired  Focus  of  Comments 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ni.  Current  Actions 

The  regulation  provides  guidance  for 
fiduciaries,  participants,  and 
beneficiaries  of  employee  benefit  plans 
on  the  requirements  for  transmission  of 
employee  contributions  withheld  from 
wages.  Extension  of  the  information 
collection  provision  of  the  regulation  is 
important  because  delays  in  the 
transmittal  of  funds  may  result  in  lost 
earnings  to  pension  plan  participants 
and  beneficiaries.  In  addition,  for  those 
employers  who  may  have  difficulty 
meeting  regulation  deadlines  for 
participant  contribution  transmissions, 
the  extension  provision  of  the  regulation 
provides  an  alternate  means  of  employer 
compliance  with  the  regulation,  while 
providing  participants,  beneficiaries, 
and  the  Department  with  sufficient 
information  to  protect  their  rights  under 
ERISA. 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in  the 
regulation  governing  the  definition  of 
"plan  assets."  The  Department  is  not 
proposing  or  implementing  changes  to 
the  existing  ICR  at  this  time.  Comments 
received  in  response  to  this  notice  will 
be  incorporated  in  the  submission  to 
OMB  for  continued  clearance  of  the  ICR. 

Type  of  Review:  Extension. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Definition  of  Plan  Assets — 
Participant  Contributions. 

OMB  Number:  1210-0100. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals. 
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Budget  approval  of  the 
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in  e 
T  :>tal . 


th0 
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Dated:  January  11,  2000. 
Gerald  B.  Lindr  iw. 


Deputy  Director. 
Research,  Pension 
Administration 


Office  of  Policy  and 
and  Welfare  Benefits 


[FR  Doc.  00-109  3  Filed  1-14-00;  8:45  am) 


BILUNO  CODE  4510  -29-M 


NUCLEAR  REGULATORY 
COMMISSION! 


1 

me 


Agency  Inforinatlon  Collection 
Activities:  Probosed  Collection; 
Comment  Recijest 


AGENCY:  U.S.  ^ 


uclear  Regulatory 
Commission  (NFRC). 
ACTION:  Notice  of  pending  NRC  action 
to  submit  an  ir  formation  collection 
request  to  OMJ I  and  solicitation  of 
public  commei  it. 


SUMMARY:  The  NRC  is  preparing  a 
submittal  to  01  ^B  for  review  of 
continued  app  oval  of  information 
collections  un(  ,er  the  provisions  of  the 
Paperwork  Rec  uction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  lertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  c  f  the  information 
collection:  10  CFR  Part  140,  "Financial 
Protection  Req  iirements  and  Indemnity 
Agreements". 

2.  Current  O  ^B  approval  nimiber: 
3150-0039. 

3.  How  often  the  collection  is 
required:  As  n(  (cessary  in  order  for  NRC 
to  meet  its  resf  onsibilities  called  for  in 
Section  170  and  193  of  the  Atomic 
Energy  Act  of   954,  as  amended  (the 
Act). 

4.  Who  is  re(  uired  or  asked  to  report: 
Licensees  auth  prized  to  operate  reactor 
facilities  in  ace  ordance  with  10  CFR 
part  50  and  lie  msees  authorized  to 
construct  and  (»perate  a  uranium 
enrichment  fac  ility  in  accordance  with 
10  CFR  parts  4)  and  70. 

5.  The  numfa  er  of  annual  respondents: 
Approximate^  178. 

6.  The  number  of  hours  needed 
annually  to  coi  nplete  the  requirement  or 
request:  821. 

7.  Abstract:    0  CFR  part  140  of  the 
NRC's  regulati  )ns  specified  information 


required  to  be  submitted  by  licensees  to 
enable  the  NRC  to  assess  (a)  the 
financial  protection  required  of 
licensees  and  for  the  indemnification 
and  limitation  of  liability  of  certain 
licensees  and  other  persons  pursuant  to 
Section  1 70  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  (b)  the  liability 
insurance  required  of  uranium 
enrichment  facility  licensees  pursuant 
to  Section  193  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Submit,  by  March  20,  2000,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  US  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Ihtemet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  00-1039  Filed  1-14-00:  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Southern  California  Edison  Company; 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
l-lazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  US  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
10  and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE,  the 
licensee)  for  operation  of  the  San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Units  2  and  3,  located  in  San  Diego 
County,  California. 

The  proposed  amendments  would 
revise  the  SONGS  Units  2  and  3 
Technical  Specification  (TS)  3.7.6, 
"Condensate  Storage  Tank  (CST  T-121 
and  T-120)"  to  change  the  minimum 
inventory  of  water  maintained  in  the 
condensate  storage  tank  (T-120)  from 
280,000  gallons  to  360,000  gallons 
during  plant  operation  Modes  1,  2  and 
3. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant    . 
hazards  consideration,  which  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probabiltty  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  purpose  of  the  increased  water  volume 
is  to  ensure  that  the  required  volume  of  water 
preserved  by  Technical  Specification  3.7.6  is 
sufficient  to  meet  the  San  Onofre  Units  2  smd 
3  Licensing  and  Design  Basis.  To  meet  the 
guidance  of  Reactor  Systems  Branch 
Technical  Position  RSB-5-1,  the  Southern 
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California  Edison  Company  (SCE)  committed 
to  provide  an  assured  source  of  water  for  24- 
houf  Auxiliary  Feed  water  (AFW)  pump 
operation.  This  requirement  necessitates  the 
use  of  approximately  200,000  gallons  of 
water  from  Condensate  Storage  Tank  (CST) 
T-120  Revising  the  minimum  water  level 
will  not  initiate  an  accident.  Therefore, 
increasing  the  minimum  water  level  in  T-120 
from  280,000  gallons  to  360,000  gallons  will 
not  increase  the  probability  of  an  accident, 
and  the  requirement  for  360,000  gallons 
ensures  the  required  200,000  gallons  of  water 
will  be  available  when  the  current  required 
level  does  not  provide  that  assurance. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or      \ 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  No. 

Increasing  the  minimum  water  volume 
required  in  a  500,000-gallon  tank  from 
280,000  gallons  to  360,000  gallons  will  not 
initiate  any  accident. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  No. 

The  margin  of  safety  intended  by  the 
original  280,000  gallon  requirement  was  to 
ensure  that  following  a  Design  Basis 
Earthquake  (DBE)  CST  T-120  would  have  at 
least  200,000  gallons  to  meet  Southern 
California  Edison's  (SCE's)  commitment  to 
RSB-5-1.  Raising  the  minimum. volume  to 
360,000  gallons  to  account  for  calculated 
water  losses,  with  additional  allotment  for 
future  allocations,  increases  the  margin  above 
the  200,000  gallons  and  therefore  increases 
the  assurance  that  the  RSB-5-1  commitment 
is  met. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  responses  to  these  three 
criterion.  Southern  California  Edison  (SCE) 
has  concluded  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 


failure  to  act  in  a  timely  way  would 
residt,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  con.sider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  i  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Doctunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  17,  2000,  the  Hcensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
•  Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 


designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  The 
natiu^  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  The  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  permil  ted  to  intervene  become 
parties  to  the  p  oceeding,  subject  to  any 
limitations  in  t  le  order  granting  leave  to 
intervene,  and  lave  the  opportunity  to 
participate  full  '  in  the  conduct  of  the 
hearing,  includ  ng  the  opportunity  to 
present  evidenc  e  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wi  11  make  a  final 
determination  c  n  the  issue  of  no 
significant  haza  rds  consideration.  The 
final  determina  ion  will  serve  to  decide 
when  the  hearii  ig  is  held. 

If  the  final  de  termination  is  that  the 
amendment  ret]  uest  involves  no 
significant  hazc  rds  consideration,  the 
Commission  m<  y  issue  the  amendment 
and  make  it  imi  mediately  effective, 
notwithstandin ;  the  request  for  a 
hearing.  Any  h<  aring  held  would  take 
place  after  issui  nee  of  the  amendment. 

If  the  final  de  termination  is  that  the 
amendment  req  iiest  involves  a 
significant  haz<  rds  consideration,  any 
hearing  held  w(  mid  take  place  before 
the  issuance  of  my  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inte  rvene  must  be  filed  with 
the  Secretary  ol  the  Commission,  US 
Nuclear  Regula  ory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  ar  d  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docume  it  Room,  the  Gelman 
Building,  2120  .  Street,  NW., 
Washington.  D( :,  by  the  above  date.  A 
copy  of  the  peti  :ion  should  also  be  sent 
to  the  Office  of  he  General  Counsel,  US 
Nuclear  Regulai  ory  Commission, 
Washington.  DC  20555-0001,  and  to 
Douglas  K.  Port  ;r,  Esquire,  Southern 
California  Edisc  n  Company,  2244 
Walnut  Grove  /  venue,  Rosemead, 
California  9177  ),  attorney  for^e 
licensee. 

Nontimely  fil  ngs  of  petitions  for 
leave  to  interve  le,  amended  petitions, 
supplemental  p  Jtitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determ  nation  by  the 
Commission,  th  3  presiding  officer  or  the 
presiding  Atom  c  Safety  and  Licensing 
Board  that  the  f  etition  and/or  request 
should  be  grant  id  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  i)-(v)  and  2.714(d). 

For  further  d(  tails  with  respect  to  this 
action,  see  the  i  pplication  for 
amendments  da  ted  January  1 1 .  and 
supplemented  November  29,  1999, 
which  are  avail  ible  for  public 
inspection  at  thj  Commission's  Public 
Document  Roor  i,  the  Gelman  Building, 
2120  L  Street.  N  W.,  Washington,  DC, 
and  accessible  ( lectronically  through 
the  ADAMS  Pu  )lic  Electronic  Reading 


Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  11  TH 
day  of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Senior  Project  Manager.  Section  2,  Project 
Directorate  A'  6-  Decommissioning  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc:.  00-1038  Filed  1-14-00;  8:45  am) 

BILUNG  CODE  7S90-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  to  Discuss  Comments 
on  Management  Directive  8.11, 
"Review  Process  for  10  CFR  2.206 
Petitions" 

AGENCY:  Nuclear  Regulatory 
Commission 

ACTION:  Notice  of  Meeting 

summary:  The  Nuclear  Regulatory 
Commission  is  sponsoring  a  public 
meeting  involving  the  Office  of 
Enforcement,  the  Office  of  the  General 
Counsel,  the  Office  of  Nuclear  Material 
Safety  and  Safeguards,  the  Office  of 
Nuclear  Reactor  Regulation,  and  any 
interested  members  of  the  public.  The 
purpose  of  the  meeting  is  to  provide  a 
forum  to  discuss  public  comments  on 
Management  Directive  8.11,  "Review 
Process  for  10  CFR  2.206  Petitions,"  in 
response  to  a  Federal  Register  notice 
dated  October  7,  1999  (64  FR  54654). 
The  staff  plans  to  evaluate  the 
comments  received  as  part  of  an  effort 
to  improve  the  10  CFR  2.206  petition 
process.  The  meeting  is  open  to  the 
public  and  all  interested  parties  may 
attend. 

DATES:  February  10,  2000,  from  8:00 
a.m.  to  12:00  noon. 

location:  One  White  Flint  North,  Room 
O-10B4,  11555  Rockville  Pike, 
Rockville,  Maryland  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Kugler,  Mail  Stop  0-4A15B, 
U.S.  Nuclear  Regulatory  Commission, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738;  Telephone:  (301)  415- 
2828;  lntemet:AJKl@NRC.GOV 

For  the  Nuclear  Regulatory  Commission. 
Andrew ).  Kugler, 

Project  Manager,  Section  1 ,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  00-1040  Filed  1-14-00;  8:45  am) 

BILLING  CODE  7590-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Repayment  of  Debt:  OMB  3220-0169 

When  the  Railroad  Retirement  Board 
(RRB)  determines  that  an  overpayment 
of  Railroad  Retirement  Act  (RRA) 
benefits  has  occurred,  it  initiates  prompt 
action  to  notify  the  annuitant  of  the 
overpayment  and  to  recover  the  money 
owed  the  RRB.  In  addition  to  the 
customary  form  of  repayment  (check, 
money  order,  annuity  withholding), 
repayment  of  a  debt  owed  the  RRB  can 
also  be  made  by  means  of  a  credit  card. 
To  effect  payment  by  credit  card,  the 
RRB  utilizes  Form  G— 421f,  Repayment 
by  Credit  Card.  Minor  non-burden 
impacting  editorial  changes  are  being 
proposed  to  Form  G— 421f.  One  form  is 
completed  by  each  respondent. 
Completion  is  voluntary.  RRB 
procedures  pertaining  to  benefit 
overpayment  determinations  and  the 
recovery  of  such  benefits  are  prescribed 
in  20  CFR  255  and  340. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
biuden  is  as  follows: 
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Fomi  #(s) 

Annual 
responses 

Estimated 
completion 
time  (min) 

Burden  (hrs) 

G-421f           

300 

5 

25 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  044  N.  Rush  Street,  Chicago,  ^ 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-1117  Filed  1-14-00;  8:45  am] 

BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24237;  File  No.  812-11638] 

Pacific  Life  Insurance  Company,  et  al.; 
Notice  of  Application 

January  11,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  Section 
26(b)  of  the  Investment  Company  Act  of 
1940  (the  "Act")  and  an  order  granting 
exemptive  relief  pursuant  to  Section 
17(b)  of  the  Act  from  the  provisions  of 
section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  under  Section  26(b)  for 
the  Act  to  permit  each  subaccount  of 
Pacific  Life  Insurance  Company 
("Pacific  Life")  that  serves  as  a  funding 
vehicle  for  the  Pacific  Innovations  Trust 
variable  annuity  contracts  ("Variable 
Contracts"),  to  replace  shares  of  each 
portfolio  of  Pacific  Iimovations  Trust 
with  shares  of  a  designated  portfolio  of 
Pacific  Select  Fund.  Applicants  also 
seek  an  exemption  from  Section  17(a)  of 
the  Act  to  the  extent  necessary:  (i)  To 
permit  the  consolidation  of  Pacific  Life 
Insurance  Company  Separate  Account  A 
("Separate  Account  A"),  a  segregated 
asset  account  of  Pacific  Life  that  serves 
as  a  funding  vehicle  for  certain  variable 
annuity  contracts  issued  by  Pacific  Life, 
and  Separate  Account  B  (collectively, 
the  "Accounts"),  by  transferring  the 
assets  and  liabilities  of  Separate 
Account  B  to  Separate  Account  A;  and 
(ii)  to  permit  Applicants  to  carry  out  the 


substitutions  described  herein  by  way  of 
in-kind  redemptions  and  purchases. 

Applicants:  Pacific  Life  Insurance 
Company,  Pacific  Life  Insurance 
Company  Separate  Accoimt  A,  Pacific 
Life  Insurance  Company  Separate 
Accoimt  B,  Pacific  Select  Fiuid  ("Select 
Fund"),  and  Pacific  Innovations  Trust 
("Innovations  Trust"). 

Filing  Dates:  The  application  was 
filed  on  May  28,  1999,  and  was 
amended  and  restated  on  December  9, 
1999. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.,  on 
February  2,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit, 
or,  for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  DC 
20549-0609.  Applicants,  c/o  Robin 
Yonis  Sandlaufer,  Esq.,  Vice  President 
and  Investment  Counsel,  Pacific  Life 
Insurance  Company,  700  Newport 
Center  Drive,  Newport  Beach,  CA 
92660. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
G.  Cellupica,  Senior  Counsel,  or  Susan 
M.  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington,  DC  20549 
(202-942-8090). 

Applicant's  Representations 

1.  Pacific  Life  is  a  life  insurance 
company  that  is  domiciled  in  California. 
Its  operations  include  both  life 
insurance  and  aiuiuity  products  as  well 
as  financial  and  retirement  services.  As 


of  December  31, 1998,  Pacific  Life 
managed  $290  billion  in  assets.  Pacific 
Life  is  authorized  to  conduct  a  life 
instirance  and  annuity  business  in  the 
District  of  Columbia  and  all  states 
except  New  York.  Pacific  Life  was 
originally  organized  on  January  2, 1868, 
under  the  name  "Pacific  Manual  Life 
Insurance  Company  of  California"  and 
reincorporated  as  "Pacific  Mutual  Life 
Insurance  Company"  on  July  22, 1936. 
On  September  1,  1997,  it  converted  from 
a  mutual  life  insurance  company  to  a 
stock  life  insurance  company  ultimately 
controlled  by  a  mutual  holding 
company.  Pacific  Life  is  the  depositor 
for  the  Accounts. 

2.  Separate  Accoimt  A  is  a  segregated 
asset  account  of  Pacific  Life  and  is 
registered  under  the  Act  as  a  unit 
investment  trust.  Separate  Account  A 
serves  as  a  funding  vehicle  for  variable 
annuity  contracts  issued  by  Pacific  Life 
known  as  "Pacific  Portfolios,"  "Pacific 
One,"  and  "Pacific  Value."  Separate 
Account  A  currently  has  20 
subaccounts,  each  investing  in  a 
portfolio  of  the  Select  Fund. 

3.  Separate  Account  B  is  a  segregated 
asset  account  of  Pacific  Life  and  is 
registered  under  the  Act  as  a  unit 
investment  trust.  Separate  Account  B 
was  established  by  Pacific  Life  and 
serves  as  a  funding  vehicle  for  the 
Variable  Contracts.  Separate  Account  B 
is  divided  into  seven  subaccounts  each 
of  which  invests  in  a  separate  portfolio 
of  Innovations  Trust. 

4.  Innovations  Trust  is  registered  as 
an  open-end  management  investment 
company  under  the  Act  and  currently 
offers  seven  investment  portfolios 
("Innovations  Portfolios").  Other  than 
shares  purchased  by  an  affiliate  of 
Pacific  Life  in  coimection  with  the 
initial  capitalization  of  Iimovations 
Trust,  shares  of  the  Innovations 
Portfolios  are  sold  to  and  held  only  by 
Separate  Account  B. 

5.  Select  Fund  is  a  registered  open- 
end  management  investment  company 
that  currently  offers  20  separate 
portfolios  (the  "Select  Portfolios") 
which  are  available  to  Separate  Account 
A  Contractholders.  Shares  of  Select 
Fund  currently  are  offered  only  to 
Pacific  Life  separate  accounts  for  the 
purpose  of  serving  as  an  investment 
vehicle  for  variable  annuity  and  variable 
life  insurance  contracts  offered  or 
administered  by  Pacific  Life. 
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6.  Pacific  M  itual  Distributors 
("PMD")  serve  s  as  Distributor  for  the 
Variable  Conti  acts.  PMD  is  an  indirect 
subsidiary  of  I  acific  Life  and  is 
registered  as  a  broker-dealer  with  the 
Commission.  Fursuant  to  selling 
agreements  with  Pacific  Life  and  PMD. 
broker-dealers!  that  are  affiliated  with  or 
closely  relateqto  Bank  of  America 
Corporation  ('JBroker-Dealers")  have 
been  appointei  to  solicit  and/or  accept 
applications  fcr  the  Variable  Contracts. 
The  Broker-De  alers  are  the  sole  broker- 
dealers  that  ar;  appointed  to  solicit  and/ 
or  accept  appl  cations  for  the  Variable 
Contracts.  Ban  k  of  America  Corporation 
recently  merge  d  with  NationsBank 
Corporation  to  form  a  new  bank  holding 
company  called  BankAmerica 
Corporation.  PtvTD  and  Pacific  Life  have 
been  informed  that  the  Broker-Dealers 
no  longer  intei  id  to  actively  market  the 
Variable  Conti  acts. 

7.  Innovatio:  is  Trust  has  no  source  of 
incoming  asse  s  other  than  the  Variable 
Contracts.  At  j  resent,  Pacific  Life  does 
not  intend  to  s  jek  other  potential  sellers 
for  the  Variabl  3  Contracts  other  than  the 
Broker-Dealers .  Thus,  the  risk  is 


presented  that 
not  grow,  and 


mutual  fund  with  good  prospects  for 
growrth  so  that  Contractholders  will 
have  an  appropriate  investment  vehicle 
to  help  meet  their  investment  goals 
under  the  Variable  Contracts. 

9.  Accordingly,  pursuant  to  its 
authority  under  the  respective  Variable 
Contracts  and  the  prospectuses 
describing  the  same,  and  subject  to  the 
approval  of  the  Commission  under 
Section  26(b)  of  the  Act,  Pacific  Life  has 
determined  that  each  subaccount  of 
Separate  Account  B  will  replace 
seciuities  issued  by  each  Innovations 
Portfolio  with  securities  of  a  designated 
Select  Portfolio  that  in  each  case  has 
investment  objectives  and  policies  that 
are  sufficiently  similar  to  those  of  the 
corresponding  Innovations  Portfolio  so 
that  Contractholders  will  have 
reasonable  continuity  in  investment  and 
risk  expectations.  Each  replacement  of 
an  Innovations  Portfolio  by  a  designated 
Select  Portfolio  is  indicated  below: 


Innovations  Trust  will 
ndeed  may  shrink,  and 
a  question  is  p  resented  as  to  whether 
Innovations  Tiust  is  an  appropriate 
investment  mqdium  for  the  Variable 
Contracts. 

8.  The  Subsl  itutions  reflect  a 
determination  by  Pacific  Life  to  ensure 
that  owners  of  the  Variable  Contracts 
("Contractholc  ers")  have  available 
under  their  Va  riable  Contracts  a  viable 


Current  innovations 

Replacement  select 

portfolio 

portfolio 

Money  Market  Fund  .. 

Money  Market  Port- 

folio 

Managed  Bond  Fund 

Managed  Bond  Port- 

folio 

Capital  Income  Fund 

Multi-Strategy  Port- 

folio 

Blue  Chip  Fund  

Equity  Portfolio 

Mid-Cap  Equity  Fund 

Growth  LT  Portfolio 

Aggressive  Growth 

Aggressive  Equity 

Fund. 

Portfolio 

International  Fund  

International  Portfolio 

The  Select  Portfolios  that  would 
receive  monies  or  in-kind  securities 


fi'om  the  Innovations  Portfolios  as  a 
result  of  the  proposed  substitutions 
("Substitutions")  are  referred  to  herein 
as  "Affected  Select  Portfolios."  Other 
Select  Portfolios  ("Additional 
Portfolios")  will  be  available  after  the 
substitution  is  effected  as  options  for 
Contractholders . 

10.  Applicants  believe  that  replacing 
the  current  Innovations  Portfolios  with 
the  Select  Portfolios  is  appropriate  and 
in  the  best  interests  of  Contractholders, 
who  will  benefit  from  an  imderlying 
fund  with  approximately  $10  billion  in 
assets.  The  proposed  Substitutions  also 
provide  Contractholders  with:  (1) 
Underlying  portfolios  having  lower 
expense  ratios  with  the  expectation  that 
after  the  Substitutions,  the  ratios  will 
remain  lower;  (2)  competitive  historical 
portfolio  performance;  (3)  a  competitive 
lineup  of  adviser  and  subadvisers;  (4) 
investment  in  a  fund  that  underlies 
Pacific  Life's  proprietary  variable 
annuity  and  life  insurance  contracts, 
and  therefore  in  a  fund  to  which  Pacific 
Life  has  a  very  strong  commitment;  and 
(5)  an  expanded  array  of  variable 
investment  options  for  Contractholders. 

11.  The  replacement  of  the 
Irmovations  Money  Market  Fund  with 
the  Select  Money  Market  Portfolio  will 
provide  Contractholders  with  a 
substantially  similar  money  market 
vehicle.  The  following  table  compares 
the  respective  asset  levels,  performance 
and  annual  net  expense  ratios  of  these 
two  portfolios  as  of  December  31,  1998. 


Portfolio 


Fund  manager 


Asset  levels 


Expense 
ratios 


Performance  (total  return) 


Select  Money  M.  irket  Portfolio 


Pacific  Life 


Innovations  Mon  !y  Market  Fund 


Bank  of  America 


$479,687,524 


6,790,573 


0.43% 


0.60% 


1  YEAR:  5.29%. 
3  YEAR;  5.22%. 
5  YEAR:  4.99%. 
1  YEAR:  5.07%. 
3  YEAR:  N/A. 
5  YEAR:  N/A. 


12.  Although  not  identical,  the 
investment  ob;  ectives,  policies  and 
strategies  of  th  i  Innovations  Managed 


Bond  Fimd  are  comparable  to  those  of 
the  Select  Managed  Bond  Portfolio.  The 
following  table  compares  the  respective 


asset  levels,  performance  and  annual  net 
expense  ratios  of  these  two  portfolios  as 
of  December  31, 1998. 


Portfolio 


Fund  manager 


Asset  levels 


Expense 
ratios 


Performance  (total  retum) 


Select  Managed 


Bond  Portfolio 


PIMCO 


Innovations  Man  iged  Bond  Fund 


Scudder  Kemper  In- 
vestments, Inc. 


$861,137,477 


18,489,218 


0.66% 


0.75% 


1  YEAR:  9.20%. 
3  YEAR:  7.76%. 
5  YEAR:  7.34%. 
1  YEAR:  6.89%. 
3  YEAR:  N/A. 
5  YEAR:  N/A. 


13.  Althoug 
investment  oblecti 


not  identical,  the 
ves,  policies  and 


strategies  of  the  Innovations  Capital 
Income  Fund  are  sufficiently  similar  to 


those  of  the  Select  Multi-Strategy 
Portfolio  so  that  Contractholders  will 
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have  reasonable  continuity  in  following  table  compares  the  respective      expense  ratios  of  these  two  portfolios  as 

investment  and  risk  expectations.  The         asset  levels,  performance  and  annual  net    of  December  31,  1998. 


Portfolio 

Fund  manager 

Asset  levels 

Perform- 

Expense ratios 

ance 

Select  Multi-Strategy  Portfolio  

Innovations  Capital  Income  Fund  .... 

J. P.  Morgan  Investment  

Bank  of  AJVierica 

$599,329,997 
26,075,616 

0.71%     •-I  YEAR:  18.17% 
•-3  YEAR:  16.75%. 
•-5  YEAR:  14  44%. 

0.87%.     .-1  YEAR:  7.06%. 
•-3  YEAR:  N/A 
•-5  YEAR:  N/A. 

14.  Although  not  identical,  the  Fund  are  comparable  to  those  of  the  levels,  performance  and  annual  net 

investment  objectives,  policies,  and  Select  Equity  Portfolio.  The  following         expense  ratios  of  these  two  portfolios  as 

strategies  of  the  Innovations  Blue  Chip        table  compares  the  respective  asset  of  December  31,  1998. 


Portfolio 

Fund  manager 

Asset  levels 

Expense 
ratios 

Performance 

Select  Equity  Portfolio  

Innovations  Blue  Chio  Fund 

Goldman  Sachs  Asset  Management 
Bank  of  America 

$503,822,368 
36,412,256 

0.71% 

0.94% 

1 *•— 

•-1  YEAR;  30.28%. ' 
•-3  YEAR:  25.36%. 
•-5  YEAR:  18.84%. 
—1  YEAR  27.80%. 

.-3  YEAR:  N/A. 
•-5  YEAR:  N/A. 

I GSAM  began  serving  as  Portfolio  Manager  on  May  1,  1998.  Prior  to  that,  a  different  firm  served  as  Portfolio  Manager. 


15.  Although  not  identical,  the 
investment  objectives,  policies,  and 
strategies  of  the  Innovations  Mid-Cap 


Equity  Fund  are  comparable  to  those  of      asset  levels,  performance  and  annual  net 
the  Select  Growrth  LT  Portfolio.  The  expense  ratios  of  these  two  portfolios  as 

following  table  compares  the  respective      of  December  31,  1998. 


Portfolio 

Fund  manager 

Asset  levels 

Expense 
ratios 

Performance 

Select  Growth  LT  Portfolio  

0 

Innovations  Mid-Cap  Equity  Fund 

Janus  

Bank  of  America 

$1,312,741,866 
16,588,510 

• 

0.80% 
0.94% 

•  1  YEAR;  58.29%. 
.  3  YEAR:  27.45%. 

•  5  YEAR;  N/A. 

.  1YEAR;  17.18%. 
.  3  YEAR;  N/A.  * 
.  5  YEAR:  N/A. 

16.  Although  not  identical,  the  Growth  Fund  are  comparable  to  those  of     respective  asset  levels,  performance  and 

investment  objectives,  policies  and  the  Select  Aggressive  Equity  Portfolio.         annual  net  expense  ratios  of  these  two 

strategies  of  the  Innovations  Aggressive      The  following  table  compares  the  portfolios  as  of  December  31 .  1998. 


Portfolio 


Select  Aggressive  Equity  Portfolio 

Innovations  Aggressive  Growth  Fund 


Fund  manager 


Alliance  Capital  . 
Bank  of  America 


Asset  levels 


Expense 
ratios 


Performance 


$219,402,961 


11,069,644 


0.89%     •  1  YEAR:  13.22%. 

•  3  YEAR:  N/A. 
'  .  5  YEAR:  N/A. 

1.02%  I  •  1  YEAR:  (1.77%). 
I  •  3  YEAR;  N/A 

•  5  YEAR:  N/A. 


1  Alliance  Capital  Management  began  serving  as  Portfolio  Manager  on  May  1,  1998.  Prior  to  that  date,  another  firm  served  as  Portfolio 
Manager. 


17.  Although  not  identical,  the 
investment  objectives,  policies,  and 
strategies  of  the  Innovations 
International  Fund  are  comparable  to 


those  of  the  Select  International  and  annual  net  expense  ratios  of  the  two 

Portfolio.  The  following  table  compares      portfolios  as  of  December  31,  1998. 
the  respective  asset  levels,  performance 
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F  ortfolio 


Fund  manager 


Asset  levels 


Expense 
ratios 


Performance 


Select  Intematio  lal  Portfolio 


Innovations  Inter  tational  Fund 


Morgan  Stanley  Asset  Management 


Wellington     Management    Company, 
LLP. 


$997,300,194. 


11,127,372 


1 .00% 


1.24% 


1  YEAR: 
3  YEAR: 
5  YEAR: 
1  YEAR: 
3  YEAR: 


5.60%.  2 

12.04%. 

9.88%. 

11.63%. 

N/A. 


•  5  YEAR:  N/A. 


'  Effective  January 
ment  objective 


2  Morgan 
folio  Manager 


1 ,  2000.  the  name  of  the  International  Portfolio  was  changed  to  the  "Intemational  Value  Portfolio."  The  Portfolio's  invest- 
policies  remain  the  same. 
Stanley  Asset  Management  began  serving  as  the  Portfolio  Manager  on  June  1 ,  1 997.  Prior  to  that  date,  other  firms  served  as  Port- 


aid 


18.  As  of  the  effective  date  of  the 
Substitutions  (  'Effective  Date"),  shares 
of  the  Innovati  ans  Portfolios  will  be 
redeemed  in  ci  sh  and  in-kind  by  Pacific 
Life.  The  proc(  eds  of  such  redemptions 
will  then  be  us  ed  to  purchase  shares  of 
the  Affected  S(  lect  Portfolios,  either  by 
cash  or  in-kinc  purchase,  with  each 
subaccount  of  separate  Account  B 
investing  the  proceeds  of  its  redemption 
from  the  Innov  ations  Portfolio  in  the 
corresponding  Affected  Select  Portfolio. 
The  Substituti(  >ns  will  take  place  at 
respective  net  isset  values.  'The  contract 
value  of  any  al  ected  Contractholder 
immediately  a  ter  the  Substitutions 
shall  be  the  sai  le  as  the  value 
immediately  b(  ifore  the  Substitutions. 

19.  Pacific  L:  fe  will  bear  the  costs  of 
any  legal  or  aci  ounting  fees  of  the 
Substitutions  a  nd  transactional 
expenses,  inch  iding  brokerage 
commissions,  i  n  liquidating  the  assets  of 
the  Innovation  ;  Portfolios  to  be  able  to 
make  payment  to  Separate  Account  B  in 
connection  wi1 1  the  Substitutions. 
Contractholdei  s  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  Substitutio  is,  nor  will  their  rights  or 
obligations  un(  er  any  of  the  Variable 
Contracts  dimi  lish  in  any  way. 

20.  Contractiolders  were  notified  of 
the  application  by  means  of  a 
supplement  to  the  prospectus  for  the 
Variable  Contri  icts  that  discloses  that 
Applicants  wo  ild  be  filing  the 
application  an(  are  seeking  approval  for 
the  Substitutio  is. 

21.  Followin  ;  the  date  on  which  the 
order  requestec  by  the  application  is 
issued,  but  before  the  Effective  Date  of 
the  Substitutio  is,  a  notice 
("Substitution  'Notice"),  in  the  form  of 
an  additional  s  jpplement  to  the 
prospectuses  f(  r  the  Variable  Contracts, 
will  be  mailed  to  Contractholders 
setting  forth  th  ;  scheduled  Effective 
Date  of  the  Sub  stitutions  and  advising 
Contractholdei  5  that  contract  values 
attributable  to  nvestments  in  the 
Innovations  Po  rtfolios  will  be 
transferred  to  t  le  subaccounts 
corresponding  to  the  Affected  Select 
Portfolio,  withi  »ut  charge,  on  the 
Effective  Date. 


22.  The  Substitution  Notice  will  state 
that  Contractholders  may  make  transfers 
of  contract  value  among  the  variable 
investment  options  without  limit  and 
without  any  charge  for  a  period  of  at 
least  60  days  from  the  Effective  Date, 
and  that  an  exchange  of  subaccount 
annuity  units  may  be  made  during  such 
period  in  addition  to  the  four  that  are 
permitted  in  a  12-month  period. 

23.  In  light  of  the  fact  tnat  Applicants 
intend,  through  the  Substitutions,  for 
Separate  Account  B  to  invest  in  shares 
of  the  same  underlying  mutual  fund 
portfolios  in  which  the  subaccounts  of 
Separate  Account  A  now  invest.  Pacific 
Life  may  determine  that  no  valid 
business  purpose  would  be  served  by 
maintaining  two  distinct  separate 
accounts  investing  in  the  same 
underlying  fund.  Accordingly,  to  avoid 
the  duplication  that  would  result  and  to 
save  the  cost  of  maintenance  of  Separate 
Account  B,  Pacific  Life  seeks  an 
exemption  to  the  extent  necessary  to 
permit  the  consolidation  of  the 
Accounts  by  transferring  the  assets  and 
liabilities  of  Separate  Accoimt  B  to 
Separate  Account  A  (such  transfer  is 
referred  to  hereing  as  the  "Proposed 
Transaction").  Separate  Account  A 
would  continue  to  exist.  The  effect  of 
the  foregoing  transaction  would  be  that, 
as  of  the  closing  date  for  the  Proposed 
Transaction,  Separate  Account  A  would 
support  the  Variable  Contracts  (e.g., 
those  currently  funded  by  Separate 
Account  B),  as  well  as  the  variable 
contracts  designated  as  Pacific 
Portfolios,  Pacific  One  and  Pacific 
Value. 

24.  The  Proposed  Transaction  would 
be  effected  with  no  change  in  the 
aggregate  value  of  the  subaccount  units 
(both  accumulation  and  annuity  units) 
involved.  There  would  be  no  change  in 
the  Contractholders'  contract  value  and 
no  charges  would  be  imposed  or  other 
deductions  made  in  connection 
therewith.  The  transaction  would  be 
effected  by  transferring  the  assets  and 
corresponding  liabilities  of  a  subaccount 
of  Separate  Account  B  to  the 
corresponding  subaccoimt  of  Separate 
Accoimt  A,  which  will  be  the 


subaccount  that  invests  in  the  Select 
Portfolio  that  will  have  previously  been 
substituted  for  the  Innovations  Portfolio. 

Applicant's  Legal  Analysis 

1.  Section  26(b)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  unit  investment  trust  that  invests 
exclusively  in  the  securities  of  a  single 
issuer  from  substituting  the  seciu-ities  of 
another  issuer  without  the  approval  of 
the  Commission.  Section  26(b)  provides 
such  approval  shall  be  granted  by  order 
of  the  Commission,  if  the  evidence 
establishes  that  it  is  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act. 

2.  Section  26(b)  was  intended  to 
provide  for  Commission  scrutiny  of 
proposed  substitutions  which  could,  in 
effect,  force  shareholders  with  the 
substitute  security  to  redeem  their 
shares,  thereby  possibly  incurring  a  loss 
of  the  sales  load  deducted  ft-om  initial 
purchase  payments,  an  additional  sales 
load  upon  reinvestment  of  the  proceeds 
of  redemption,  or  both.  The  section  was 
designed  to  forestall  the  ability  of  a 
depositor  to  present  holders  of  interest 
in  a  unit  investment  trust  with 
situations  in  which  a  holder's  only 
choice  would  be  to  continue  an 
investment  in  an  unsuitable  security,  or 
to  elect  a  costly  and,  in  effect,  forced 
redemption.  For  the  reasons  described 
below.  Applicants  submit  that  the 
Substitutions  meet  the  standards  set 
forth  in  Section  26(b)  and  that,  if 
implemented,  the  Substitutions  would 
not  raise  any  of  the  aforementioned 
concerns  that  Congress  intended  to 
address  when  the  Act  was  amended  to 
include  this  provision. 

3.  Applicants  assert  that  the 
replacement  of  each  of  the  Innovations 
Portfolios  with  each  of  the 
corresponding  Select  Portfolios  is 
appropriate  and  in  the  interests  of 
Contractholders  and,  thus,  meets  the 
standards  necessary  to  support  an  order 
pursuant  to  Section  26(b)  of  the  Act. 
The  Select  Portfolios  have  comparable 
investment  objectives  and  policies  as 
those  of  the  Innovations  Portfolios. 
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4.  Apart  from  the  Substitution  of  the 
underlying  investment  vehicle,  the 
rights  of  the  Contractholders  and  the 
obligations  of  Pacific  Life  under  the 
Variable  Contracts  wrould  not  be  altered 
by  the  Substitutions  except,  of  course, 
that  Contractholders  will  not  have  the 
right  to  retain  their  beneficial  interest  iff- 
the  Innovations  Portfolios. 
Contractholders  v/ill  not  incur  any 
additional  tax  liability  as  a  result  of  the 
Substitutions.  Also,  the  rights  and 
obligations  of  Pacific  Life  under  the 
Variable  Contracts  will  not  be  altered  in 
any  way  in  connection  with  the 
Substitution.  As  previously  noted, 
Contractholders  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  Substitutions,  including  any  legal  or 
accounting  fees  of  the  Substitutions  and 
transactional  expenses,  including 
brokerage  commissions,  in  liquidating 
the  assets  of  the  Innovations  Portfolios 
to  be  able  to  make  payments  to  Separate 
Account  B  with  the  Substitutions. 

5.  In  accordance  with  procedures  to 
be  implemented  by  Applicants, 
Contractholders  will  have  the  right  to 
transfer  cash  values  among  the 
subaccounts  invested  in  the  Select 
Portfolios,  including  the  Additional 
Portfolios  under  their  Variable 
Contracts,  without  incurring  any 
additional  fees  or  charges  with  respect 
to  the  transfer  until  at  least  60  days  after 
the  Effective  Date  of  the  Substitutions. 
For  purposes  of  the  restriction  on 
exchanges  after  annuitization,  an 
exchange  of  subaccount  annuity  units 
during  such  60-day  period  will  not 
count  as  an  exchange  for  purposes  of  the 
limit  of  four  such  exchanges  in  a  twelve- 
month period.  Each  Contractholder  has 
received  a  prospectus  supplement  and 
will,  prior  to  the  Effective  Date,  receive 
a  Substitution  Notice  (in  the  form  of  an 
additional  prospectus  supplement) 
regarding  the  Substitutions,  together 
with  information  about  other  available 
investment  options  and  a  prospectus  for 
Select  Fund. 

6.  Applicants  assert  that  the 
procedures  to  be  implemented  are 
sufficient  to  assure  that  Contractholders' 
accounts  values  immediately  before  the 
Substitutions  shall  be  equal  to  the 
account  values  immediately  after  the 
Substitutions,  and  that  Substitutions 
will  not  affect  the  value  of  the  interests 
of  those  owners  of  Pacific  Life  variable 
contracts  who  currently  have  contract 
value  allocated  to  any  of  the  Select 
Portfolios.  Applicants  state  that  any  in- 
kind  redemptions  and  purchases  for 
purposes  of  the  Substitution  will  be 
effected  in  a  manner  consistent  with  the 
investment  objectives  and  policies  o^ 
the  respective  underlying  funds.  Pacific 
Life  or  the  Portfolio  Managers  of  the 


Select  Fund  will  review  the  in-kind 
redemptions  to  assure  that  assets  to  be 
transferred  are  a  suitable  investment  for 
the  substitute  Select  Portfolios  in  the 
overall  context  of  such  fund's 
investment  objectives  and  policies. 
Securities  to  be  paid  out  as  redemption 
proceeds  and  subsequently  contributed 
to  the  respective  substitute  Select 
Portfolios  to  effect  the  contemplated  in- 
kind  purchases  of  shares,  will  be  valued 
based  on  the  normal  valuation 
procedures  of  the  redeeming  and 
purchasing  funds  and,  consistent  with 
Rule  1 7a-7(d)  imder  the  Act,  no 
brokerage  commission,  fees  or  other 
remuneration  will  be  paid  in  connection 
with  the  in-kind  transactions. 
Applicants  submit  that,  for  all  the 
reasons  stated  above,  and  particularly  to 
ensure  that  a  viable  mutual  fund  is 
available  as  an  investment  vehicle  for 
the  Variable  Contracts,  the  Substitutions 
are  consistent  with  the  protection  of 
investors  and  the  purposes  faily 
intended  by  the  policy  of  the  Variable 
Contracts  and  provisions  of  the  Act. 

7.  Section  17(a)(1)  of  the  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  from 
knowingly  selling  any  securities  or 
other  property  to  such  registered 
investment  company.  Section  17(a)(2)  of 
the  Act  generally  prohibits  such  persons 
from  knowingly  purchasing  any  security 
or  other  property  from  the  registered 
investment  company. 

8.  Section  17(b)  of  the  Act  provides 
that  any  person  may  apply  for  an  order 
of  exemption  from  the  provisions  of 
Section  17(a)  in  connection  with  a 
transaction  prohibited  by  that  section, 
and  that  the  Commission  shall  grant 
such  an  application  if  evidence 
establishes  that:  (i)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (ii)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act;  and  (iii)  the  proposed  transaction  is 
consistent  with  the  general  of  the  Act. 

9.  Applicants  asserts  that  the  terms 
under  which  the  in-kind  redemptions 
and  purchases  will  be  effected  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
because  the  Substitutions  will  not  dilute 
the  interests  of  any  affected 
Contractholder.  The  proposed 
Substitutions  will  result  in  situations 
where  in-kind  redemptions  and 
purchases  are  more  efficient  and  where 


a  Select  Portfolio  elects  to  accept/ 
purchase  a  security  held  by  the 
Innovations  Portfolio.  The  use  of  in- 
kind  redemptions  of  such  subaccounts 
are  intended  to  reduce  costs  and  thereby 
benefit  contractholders.  The  in-kind 
redemptions  and  purchases  will  be  done 
at  values  consistent  with  the  policies  of 
both  the  Innovations  Portfolios  and  the 
Affected  Select  Portfolios.  Both  Pacific 
Life  and  the  Portfolio  Manager  of  each 
Affected  Select  Portfolio  will  review  the 
securities  holdings  of  the  Innovations 
Portfolio  and  determine  whether  in-kind 
redemptions  and  purchases  would  be  a 
suitable  investment  for  the  Affected 
Select  Portfolio  in  the  overall  context  of 
such  fund's  investment  objectives  and 
policies  and  consistent  with  their 
management  of  the  Affected  Select 
Portfolio.  Applicants  state  that 
securities  to  be  paid  out  as  redemption 
proceeds  and  subsequently  contributed 
to  the  respective  Affected  Select 
Portfolios  to  effect  the  contemplated  in- 
kind  piurchases  of  shares,  will  be  valued 
based  on  the  normal  valuation 
procedures  of  the  redeeming  and 
purchasing  Portfolios.  Any 
inconsistences  in  valuation  procedures 
between  the  Innovations  Portfolio  and 
the  Affected  Select  Portfolio  will  be 
reconciled  so  that  the  redeeming  and 
purchasing  values  are  the  same. 
Therefore,  there  will  be  no  change  in 
value  to  any  Contractholder  as  a  result 
of  the  Substitutions. 

10.  Applicants  believe  that  the  terms 
of  the  Proposed  Transaction  described 
in  the  application,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  and  are  consistent  with 
the  general  purpose  of  the  Act;  and 
therefore  meet  the  conditions  for 
receiving  exemptive  relief  under  Section 
17(b).  The  Commission  has  previously 
granted  exemptions  from  Section  17(a) 
to  permit  the  combination  or 
consolidation  of  separate  accounts 
registered  as  unit  investment  trusts,  and 
has  also  granted  numerous  exemptions 
from  section  17(a)  to  permit  the 
consolidation  of  subaccounts  of  a 
separate  account  registered  as  a  unit 
investment  trust  in  connection  with  a 
substitution.  In  addition,  the 
Commission  has  granted  exemptions 
from  Section  17(a)  to  permit  in-kind 
redemptions  and  purchases  to  carry  out 
substitutions. 

Applicants'  Conditions 

For  purposes  of  the  approval  sought 
pursuant  to  Section  26(b)  of  the  Act,  the 
Substitutions  described  in  the 
application  will  not  be  completed, 
unless  all  of  the  following  conditions 
are  met: 
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1.  The  Comi  nission  shall  have  issued 
an  order  (i)  ap  Jroving  the  Substitutions 
under  Section  26(b)  of  the  Act;  (ii) 
exempting  the  consolidation  of  Separate 
Account  A  an(  I  Separate  Account  B 
from  the  provisions  of  Section  17(a)  of 
the  Act;  and  (i  i)  exempting  any  in-kind 
redemptions  a  id  purchases  from  the 
provisions  of  Section  17(a)  of  the  Act  as 
necessary  to  ci  irry  out  the  transactions 
described  in  the  application. 

2.  Each  Con  ract  holder  will  have 
been  sent:  (i)  i  i  copy  of  the  effective 
prospectus  rel  iting  to  each  of  the 
Affected  Selec  t  Portfolios  and  any 
necessary  ame  [idments  to  the 
prospectuses  r  jlating  to  the  Variable 
Contracts;  and  (ii)  as  soon  as  reasonable 
possible  after  irder  has  been  issued  and 
prior  to  the  Efl  ective  Date  of  the 
Substitutions,  i  notice  describing  the 
terms  of  the  Substitutions  and  the  rights 
of  the  Contrad  holders  in  connections 
with  the  subst  tutions. 

3.  Pacific  Li  e  shall  have  satisfied 
itself,  that:  (i)  The  Variable  Contracts 
allow  the  substitution  of  portfolios  in 
the  manner  contemplated  by  the 
Substitutions  i  nd  related  trcinsactions 
described  herein:  (ii)  the  transactions 
can  be  consuni  mated  as  described  in  the 
application  un  der  applicable  insurance 
laws;  and  (ii)  t  lat  any  applicable 
regulatory  reqi  lirements  in  each 
jurisdiction  wl  lere  the  Variable 
Contracts  are  c  ualified  for  sale,  have 


been  compliec 


with  to  the  extent 


necessary  to  c(  mplete  the  transactions. 

For  the  Comm  ssion,  by  the  Division  of 
Investment  Man  igement,  under  delegated 
authority. 

Margaret  H.  Mct'arland, 

Deputy  Secretar '. 

(FR  Doc.  00-105  7  Filed  1-14-00;  8:45  ami 

BILUNG  CODE  8010  01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  JMeetlng;  Notice 

hei  eby 


Notice  is 
the  provisions 
Sunshine  Act, 
Securities  and 
will  hold  the 
the  week  of  Ja4uary 

A  closed 
Thursday.  Janijary 
a.m. 

Commissionfers 
Commissioner  i 
Commission, 
will  attend  thej  closed 
staff  members 
the  matters 

The  General 
Commission 


given,  pursuant  to 
of  the  Government  in  the 
'ub.  L.  94-409,  that  the 
exchange  Commission 
fi  lUowing  meeting  during 
17,2000. 
will  be  held  on 
20,  2000  at  11:00 


may 


cr 


and 


Counsel  to  the 
.  the  Secretary  to  the 
recording  secretaries 
meeting.  Certain 
/vho  have  an  interest  in 

also  be  present. 
Counsel  of  the 
his  designee,  has 


certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thiu-sday, 
January  20,  2000,  will  be: 

A  litigation  matter; 

Institution  and  settlement  of 
injimctive  actions;  and 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  11,  2000. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-1124  Filed  1-12-00;  4:19  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42325;  File  No.  SR-NASD- 
99-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Trading  in  Hot 
Equity  Offerings 

January  10,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
15, 1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On 
December  21,  1999,  NASD  Regulation 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  See  letter  from  Gary  L.  Goldsholle,  Assistant 
General  Counsel,  NASD  Regulation,  to  Katherine  A. 


is  publishing  this  notice  of  the  rule 
change,  as  amended,  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to 
establish  Rule  2790,  Trading  in  Hot 
Equity  Offerings,  to  replace  the  Free- 
Riding  and  Withholding  Interpretation, 
IM-2110-1.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  Rule 
2790  contains  all  new  language.  In  the 
other  proposed  changes,  additions  are 
italicized  and  deletions  are  bracketed. 

IM-2110-1.  ["Free-Riding  and 
Withholding"! 

Deleted  in  its  entirety  and  replaced 
with: 
Reserved. 


IM-2750.  Transactions  with  Related 
Persons 

A  member  who  is  acting,  or  plans  to 
act,  as  sponsor  of  a  unit  investment  trust 
will  not  violate  Rule  2750  if  it 
accumulates  securities  with  respect  to 
which  the  member  has  acted  as  a 
syndicate  member,  selling  group 
member  or  reallowance  dealer  in  an 
account  of  the  member  or  related  person 
of  the  member  if,  at  the  time  of 
accumulation,  the  member  in  good  faith 
intends  to  deposit  the  securities  into  the 
unit  investment  trust  at  the  public 
offering  price  and  intends  to  make  a 
bona  fide  public  offering  of  the 
participation  units  of  that  trust. 
Members  engaged  in  such  activity, 
however,  will  continue  to  be  subject  to 
Rule  2790.  [IM-2110-1,  "Free-Riding 
and  Withholding."] 

Rule  2790.  Trading  in  Hot  Equity 
Offerings 

(a)  Definitions 

(1)  "Affiliate"  shall  have  the  same 
meaning  as  in  Rule  2720(b)(1). 

(2)  "Beneficial  interest"  means  any 
ownership  or  other  direct  financial 
interest. 

(3)  "Collective  investment  account" 
means  any  hedge  fund,  investment 
partnership,  investment  corporation,  or 
any  other  collective  investment  vehicle 
that  manages  assets  of  other  persons. 
Collective  investment  account  shall  not 
include  any  entity  in  which  the  decision 
to  buy  or  sell  securities  is  made  jointly 


England.  Assistant  Director,  Division  of  Market 
Regulation.  Commission,  dated  December  20,  1999 
("Amendment  No.  1").  In  Amendment  No.  1.  NASD 
Regulation  makes  certain  technical  amendments  to 
the  proposed  rule  change. 
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by  each  of  the  persons  investing  in  the 
entity  or  by  a  member  of  their 
immediate  family. 

(4)  "Conversion  offering"  means  any 
offering  of  securities  made  as  part  of  a 
plan  by  which  a  savings  and  loan 
association,  insurance  company,  or 
other  organization  converts  from  a 
mutual  to  a  stock  form  of  ownership. 

(5)  "Hot  issue"  means  any  seciuity 
that  is  part  of  a  public  offering  if  the 
volume  weighted  price  during  the  first 
five  minutes  of  trading  in  the  secondary 
market  is  5%  or  more  above  the  public 
offering  price. 

(6)  "Immediate  family  member"  shall 
include  a  person's  parents,  mother-in- 
law  or  father-in-law,  spouse,  brother  or 
sister,  brother-in-law  or  sister-in-law, 
son-in-law  or  daughter-in-law,  and 
children,  and  any  other  individual  for 
whom  the  person,  directly  or  indirectly, 
provides  material  support. 

(7)  "Joint  back  office  broker/dealer" 
means  any  domestic  or  foreign  private 
investment  fund  that  has  voluntarily 
registered  as  a  broker/dealer  solely  to 
take  advantage  of  more  favorable  margin 
treatment  afforded  under  Section  220.7 
of  Regulation  T  of  the  Federal  Reserve. 
The  activities  of  a  joint  back  office 
broker/dealer  must  not  require  that  it 
register  as  a  broker/dealer  under  Section 
15(a)  of  the  Act. 

(8)  "Limited  business  broker/dealer" 
means  any  broker/dealer  whose 
authorization  to  engage  in  the  securities 
business  is  limited  solely  to  the 
purchase  or  sale  of  either  investment 
company/variable  contracts  securities  or 
direct  participation  program  securities. 

(9)  "Material  support"  means 
providing  more  than  10%  of  a  person's 
income  or  expenses.  Material  support 
shall  be  presumed  for  members  of  the 
immediate  family  living  in  the  same 
household. 

(10)  "Public  offering"  means  any 
initial  or  secondary  public  offering  of  an 
equity  security  as  defined  in  Section 
3(a)(ll)  of  the  Act,  made  pursuant  to  a 
registration  statement  or  offering 
circular,  including  exchange  offers, 
rights  offerings,  offerings  made  pursuant 
to  a  merger  or  acquisition,  or  other 
secvuities  distributions  of  any  kind 
whatsoever,  including  securities  that  are 
specifically  directed  by  the  issuer  on  a 
non-imderwritten  basis.  Public  offering 
shall  not  include: 

(A)  offerings  made  pursuant  to  an 
exemption  imder  Section  4(lJ,  4(2)  or 
4(6)  of  the  Securities  Act  of  1993  or  SEC 
Rule  504,  505  or  506  adopted 
thereunder;  and 

(B)  offerings  of  exempted  secxuities  as 
defined  in  Section  3(a)(12). 

(11)  "Restricted  person"  includes: 


(A)  members  or  other  broker/dealers, 
unless  the  ultimate  purchaser  is  a  non- 
restricted  person  purchasing  the 
seciuity  at  the  public  offering  price; 

(B)  officers,  directors,  general 
partners,  employees  or  agents  of  a 
member  or  any  other  broker/dealer 
(other  than  a  limited  business  broker/ 
dealer); 

(C)  with  respect  to  the  seciuity  being 
offered,  finders  or  any  person  acting  in 
a  fiduciary  capacity  to  the  managing 
imderwriter,  including,  but  not  limited 
to,  attorneys,  accoimtants  and  financial 
considtants; 

(D)  any  employee  or  other  person  who 
supervises,  or  whose  activities  directly 
or  indirectly  involve  or  cire  related  to, 
the  buying  or  selling  of  seciuities  for  a 
bank,  savings  and  loan  institution, 
insurance  company,  investment 
company,  investment  advisor,  or 
collective  investment  accoimt; 

(E)  any  affiliate  of  a  broker/dealer 
(other  than  a  limited  business  broker/ 
dealer);  and 

(F)  any  natural  person  or  member  of 
the  person's  inunediate  family  who 
owns  10%  or  more  or  has  contributed 
10%  or  more  of  the  capital  of  a  broker/ 
dealer  (other  than  a  limited  business 
broker/dealer). 

(b)  General  Prohibitions 

(1)  A  member  or  a  person  associated 
with  a  member  may  not  sell,  or  cause  to 
sell,  a  hot  issue  in  a  public  offering  to 
any  accoimt  in  which  a  restricted 
person  or  a  member  of  the  restricted 
person's  immediate  family  has  a 
beneficial  interest,  expect  as  permitted 
herein  or  through  an  exemption 
pursuant  to  the  Rule  9600  Series. 

(2)  A  member  or  a  person  associated 
with  a  member  may  not  purchase  a  hot 
issue  in  a  public  offering,  except  as 
permitted  herein  or  through  an 
exemption  pursuant  to  the  Rule  9600 
Series. 

(3)  A  member  may  not  continue  to 
hold  hot  issues  acquired  in  a  public 
offering  except  as  permitted  herein  or 
through  an  exemption  pursuant  to  the 
Rule  9600  Series. 

(c)  Canceling  Trades 

A  member  or  a  person  associated  with 
a  member  does  not  violate  this  rule  if  it 
cancels  a  sale  of  a  hot  issue  made  to  the 
account  of  a  restricted  person  or  a 
member  of  the  person's  immediate 
family  prior  to  the  end  of  the  first 
business  day  following  the  date  that 
trading  commences  [i.e.,  T+1)  and 
reallocates  such  hot  issue  at  the  public 
offering  price  to  a  non-restricted  person. 


(d)  Preconditions  for  Sale 

Before  selling  a  hot  issue  to  any 
account,  a  member  must  have  obtained 
within  the  previous  twelve  months 
documentary  evidence  from  the  account 
holder,  or  a  person  authorized  to 
represent  the  beneficial  owners  of  the 
account  or  the  ultimate  purchasers  if  the 
account  is  a  conduit  account, 
demonstrating  that  no  restricted  person 
or  ultimate  purchaser  in  the  case  of  a 
conduit  account,  has  a  beneficial 
interest  in  the  account,  except  as 
permitted  under  the  rule.  Members  shall 
maintain  a  copy  of  all  records  and 
information  used  to  determine  that  an 
account  does  not  contain  a  restricted 
person  in  its  files  for  at  least  three  years 
following  the  members's  last  sale  of  a 
hot  issue  to  that  account. 

(e)  General  Exemptions 

A  member  or  a  person  associated  vdth 
a  member  with  a  member  may  sell  hot 
issues  to: 

(1)  A  registered  investment  company 
under  the  Investment  Company  Act  of 
1940. 

(2)  A  collective  investment  account 
(including  a  joint  back  office  broker/ 
dealer  or  a  collective  investment 
account  with  a  joint  back  office  broker/ 
dealer  subsidiary),  that  is  beneficially 
owTied  in  part  by  restricted  persons, 
provided  that  such  restricted  persons  in 
aggregate  own  less  than  5%  of  such 
account. 

(3)  A  publicly  traded  corporation 
(other  than  an  affifiate  of  a  broker/ 
dealer)  listed  on  an  exchange  or  The 
Nasdaq  Stock  Market,  in  which  no 
person  with  a  10%  or  more  ownership 
interest  is  a  restricted  person. 

(4)  A  foreign  investment  company 
organized  under  the  laws  of  a  foreign 
jurisdiction,  meeting  the  following 
criteria: 

(A)  the  company  has  100  or  more 
investors: 

(B)  the  company  is  listed  on  a  foreign 
exchange  or  authorized  for  sale  to  the 
public  by  a  foreign  regulatory  authority; 

(C)  no  more  than  5%  of  the  company's 
assets  shall  be  invested  in  a  particular 
hot  issue;  and, 

(D)  no  person  owning  more  than  a  5% 
interest  in  such  company  is  a  restricted 
person. 

(5)  An  employee  benefits  plan 
qualified  under  the  Employee 
Retirement  Income  Security  Act 
provided  that  the  plan  sponsor  is  not  a 
member  or  an  affiliate;  or  a  state  or 
foreign  govenunent  employee  benefit 
plan  that  is  subject  to  separate  state  and 
municipal  regulation. 

(6)  A  tax  exempt  charitable 
organization  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code. 
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(7)  Emplo 
issuer,  an  entity 
controlled  by,  oi 
control  of  this 

(8)  An  immed 
restricted  persor 
if: 

(A) such 
directly  or 
support  to,  or 
firom.  the 

(B)  such 
employed  by  th( 
of  the  member 
the  immediate 

(C) such 
ability  to  contro 
hot  issue. 

(9)  An  i 
restricted  persoi 
(a)(ll)(C)-(D)  if 
does  not  directl' 
material  suppor 
immediate  ' 

(10)  A 
(a)(ll)(E) 
account 

bona  fide  public 
insurance 
and  investment 


yees  and  directors  of  the 
which  controls,  is 
is  under  common 


issuer, 
ate  family  member  of  a 
in  paragraph  (a){ll)(B) 

restrifcted  person  does  not 
indin  »ctly  provide  material 
re  :eive  material  support 
immec  iate  family  member; 
restripted  person  is  not 

member,  or  an  affiliate 
s  elling  the  hot  issue  to 
fi  mily  members;  and 
restripted  person  has  no 
the  allocation  of  the 

mmed  ate  family  member  of  a 
in  paragraphs 
iuch  restricted  person 
or  indirectly  provide 
to  the  member  of  the 
fami  y; 
restrict  )d  person  in  paragraph 
provic  ed  that  the  sale  is  to  an 
establis|ied  for  the  benefit  of 
customers,  including 
compbny  general,  separate 

iccounts,  and  bank  trust 


accounts. 

(f)  Anti-Dilution 


jrsh  p 
ttat 


The  restrictioi  is 
issues  in  this  ru 
sales  to  a 
public  offering 
criteria: 

(1)  the  restric^d 
equity  owne 
or  a  company 
the  issuer  in  the 
of  one  year  prio  • 
the  public  o 

(2)  the  sale  oflthe 
restricted  perso  i 
restricted  perso  i 
ownership  in 
ownership  leve 
to  the  filing  of 
with  the  SEC  in 
offering; 

(3)  the  sale  of 
restricted  perso  i 
special  terms 

(4)  the  hot 
to  this  subsectidn 
from  sale  or  trails 
months  foil 
the  offering. 


lowi  ig 


(g)  Conversion 

The  rule  shal 
securities  direc 
conversion 
underwritten 
to  any  person  e 
securities  in 
of  a  govemmen  :al 
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instrumentality  having  authority  to 
regulate  such  conversion  offering. 

***** 

Rule  3040.  Private  Securities 
Transaction  of  an  Associated  Person 


(e)  Definitions 


Provisions 


on  the  sale  of  hot 
e  shall  not  apply  to 
restricted  person  in  an  initial 
1  \rho  meets  the  following 


person  has  held  an 
interest  in  the  issuer, 

has  been  acquired  by 
past  year,  for  a  period 
to  the  effective  date  of 


the 


tie 


hot  issues  to  the 
shall  increase  the 
's  percentage  equity 
issuer  above  the 
as  of  three  months  prior 
registration  statement 
connection  with  the 


hot  issues  to  the 
must  not  include  any 


aid 


iss  Lies 


purchased  pursuant 
shall  be  restricted 
fer  for  a  period  of  three 
the  effective  date  of 


Offerings 

not  apply  to  the  sale  of 
ed  by  the  issuer  of  a 
offering,  either  on  an 

non-underwritten  basis, 
igible  to  purchase 
accordance  with  the  rules 
agency  or 


For  purposes  of  this  Rule,  the 
following  terms  shall  have  the  stated 
meanings: 

(1)  "Private  securities  transaction" 
shall  mean  any  securities  transaction 
outside  the  regular  course  or  scope  of  an 
associated  person's  employment  with  a 
member,  including,  through  not  limited 
to,  new  offerings  of  securities  which  are 
not  registered  with  the  Commission, 
provided  however  that  transactions 
subject  to  the  notification  requirements 
of  Rule  3050,  transactions  among 
immediate  family  members  (as  defined 
in  Rule  2790  [IM-2110-1,  Free-Riding 
and  Withholding]),  for  which  no 
associated  person  receives  any  selling 
compensation,  and  personal 
transactions  in  investment  company  and 
variable  aimuity  securities,  shall  be 
excluded. 


5392.  Rules  of  the  Association, 

(d)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereunder  are  not  applicable  to 
transactions  and  business  activities 
relating  to  the  PORTAL  Market: 

(1)  Rules  1130,  2450,  2710.  2730, 
2740,  2750,  2790,  2810,  2820,  2830, 
2860.  3210,  and  3360[;  and 

(2)  IM-2110-1]. 

***** 

9600.  PROCEDURES  FOR 
EXEMPTIONS 

9610.  Application 

(a)  Where  to  File 

A  member  seeking  an  exemption  from 
Rules  1021, 1022,  1070,  2210,  2320, 
2340,  2520,  2710,  2720,  2790,  2810, 
2850,  2851,  2860,  Interpretive  Material 
2860-1,  3010(b)(2),  3210,  3350,  8211 
8212, 8213.  11870,  or  11900, 
[Interpretive  Material  2110-1,1  or 
Municipal  Securities  Rulemaking  Board 
Rule  G-37  shall  file  a  written 
application  with  the  appropriate 
department  or  staff  of  the  Association 
and  provide  a  copy  of  the  application  to 
the  Office  of  General  Counsel  of  NASD 
Regulation. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  is  proposing  Rule 
2790,  Trading  in  Hot  Equity  Offerings, 
to  replace  the  Free-Riding  and 
Withholding  Interpretation.  IM-2110-1 
("Interpretation").  The  proposed  new 
rule  is  an  effort  to  focus  and  streamline 
the  Interpretation,  as  well  as  to  address 
feedback  received  in  response  to  our 
request  for  comment  on  NASD  rules  in 
need  of  modernization  in  Notice  to 
Members  98-81.  NASD  Regulation 
believes  that  the  proposed  rule  is  more 
carefully  targeted  towards  the  purposes 
of  the  Interpretation,  while  at  the  same 
time  is  significantly  easier  for  the 
membership  and  the  investing  public  to 
understand  and  follow. 

Before  addressing  the  specifics  of  the 
proposed  rule  change,  it  is  important  to 
understand  its  purpose.  The  purpose  of 
the  proposed  rule,  like  the 
Interpretation  it  would  replace,  is  to 
protect  the  integrity  of  the  public 
offering  process  by: 

(1)  ensuring  that  members  make  a 
bona  fide  public  offering  of  securities  at 
the  public  offering  price; 

(2)  ensuring  that  members  do  not 
withhold  securities  in  a  public  offering 
for  their  own  benefit  or  use  such 
securities  to  reward  certain  persons  who 
are  in  a  position  to  direct  future 
business  to  the  member;  and 

(3)  ensuring  that  industry  "insiders," 
including  members  and  their  associated 
persons,  do  not  take  advantage  of  their 
"insiders"  position  in  the  industry  to 
purchase  hot  issues  for  their  own 
benefit  at  the  expense  of  public 
customers. 

The  proposed  rule  contains  several 
significant  changes  froin  the 
Interpretation,  which  are  discussed  in 
detail  below.  Members  should  be  aware 
that  notwithstanding  the  Board  of 
Governors'  endorsement  of  the  proposed 
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new  rule,  members  must  comply  with 
the  Interpretation  as  written. 
Additionally,  members  should  be  aware 
that  NASD  Regulation  staff  will  not 
grant  exemption  from  the  current 
Interpretation  on  the  basis  of  proposals 
or  policy  statements  contained  in 
proposed  Rule  2790. 

1.  Threshold  Premium  for  "Hot 
Issue".  Perhaps  the  most  significant 
change  in  the  proposed  rule  is  the 
decision  to  define  the  term  "hot  issue" 
with  reference  to  a  threshold  premium. 
The  current  Interpretation  defines  a  hot 
issue  as  any  security  that  trades  "at  a 
premium,"  whenever  secondary  market 
trading  begins.  The  NASD  and  the  SEC 
have  stated  that  any  premium,  no  matter 
how  small,  makes  an  offering  a  hot 
issue.''  Thus,  under  the  current 
Interpretation,  a  security  that  prices  at 
$15  per  share  and  begins  trading  at 
$15V3z  is  a  "hot  issue." 

NASD  Regulation  believes  that 
defining  a  hot  issue  with  reference  to  a 
threshold  premium  is  more  consistent 
with  the  purposes  of  the  rule  and  avoids 
imposing  limitations  on  the  distribution 
of  securities  in  a  public  offering  for 
which  there  is  no  substantial  or 
immediate  secondary  market  demand. 
The  proposed  rule  change  defines  a  hot 
issue  as  any  security  that  is  part  of  a 
public  offering  if  the  volume  weighted 
price  during  the  first  five  minutes  of 
trading  in  the  secohdary  market  is  5% 
or  more  above  the  public  offering  price. 
NASD  Regulation  selected  5%  as  the 
threshold  premium  because  it 
preliminarily  believes  that  a  5% 
premium  effectively  distinguishes 
between  offerings  for  which  there  is 
substantial  excess  investor  demand  and 
those  that  are  generally  satiated  by  the 
market  supply.  NASD  Regulation 
recognizes  that  the  selection  of  any 
threshold  is  to  an  extent  arbitrary,  and 
expects  to  receive  comments  from 
members  and  investors  on  whether  5% 
is  the  correct  premium 

NASD  Regulation  selected  the  volume 
weighted  price  during  the  first  five 
niinutes  of  trading  as  the  benchmark 
price  for  determining  whether  an 
offering  is  a  hot  issue  in  part  because  it 
is  a  calculation  that  can  readily  be 
performed  by  any  member  or  investor 
with  access  to  trade  data.  It  also  is 
similar  to  the  method  currently  used  by 
Corporate  Financing  staff  in  issuing 
determinations  about  whether  an 
offering  is  a  "hot  issue."  NASD 
Regulation  also  selected  the  volume 
weighted  price  because  it  is  generally 
not  susceptible  to  manipulation.  In  fact, 
this  same  methodology  is  used  to 


determine  the  settlement  value  of 
Nasdaq-100  options  on  the  Chicago 
Options  Exchange.^ 

2.  Application  to  Equity  Offerings 
Only.  Another  significant  change  is  that 
the  proposed  rule  would  apply  to  equity 
offerings  only.  Specifically,  the 
proposed  rule  incorporates  the 
definition  of  equity  security,  as  the  terai 
is  defined  in  section  3{a){ll)  of  the  Act. 
Historically,  the  Interpretation  has 
applied  to  equity  and  debt  securities. 
However,  as  part  of  a  series  of 
amendments  in  1998,  NASD  Regulation 
exempted  most  types  of  investment 
grade  debt  and  investment  grade  asset- 
backed  seciuities  from  the  Interpretation 
on  the  grounds  that  "such  offerings  do 
not  raise  the  same  issues  as  equity 
offerings  inasmuch  as  the  price  for  a 
particular  debt  security  generally 
fluctuates  based  on  interest  rate 
movements  rather  than  demand 
factors."  6  With  this  proposed  rule 
change,  NASD  Regulation  is  going  one 
step  further  and  eliminating  application 
of  the  rule  to  non-investment  grade 
debt.  NASD  Regulation  believes  that  the 
price  of  non-investment  grade  debt  is 
based  primarily  upon  interest  rates  and 
the  creditworthiness  of  the  issuer  rather 
than  the  demand  factors  that  typically 
govern  equity  securities.  In  addition, 
since  the  debt  markets  are  primarily 
institutional,  debt  offerings  do  not 
typically  attract  a  lot  of  retail  interest 
and,  thus,  the  rule's  piu-pose  of 
protecting  public  customers  would  not 
be  served  in  these  markets.  NASD 
Regulation,  however,  believes  that 
offerings  of  convertible  securities  or 
warrants  bimdled  with  debt  securities 
more  closely  resemble  equity  offerings 
and  should  not  be  exempt  from  the 
proposed  rule. 

3.  Secondary  Offerings.  The  proposed 
rule  differs  from  the  Interpretation  in 
that  it  would  apply  to  all  secondary 
offerings.  In  1998,  NASD  Regulation 
amended  the  Interpretation  to  exempt 
secondary  offerings  of  actively-traded 
securities  because  it  found  that  few 
secondary  offerings  traded  at  a 
premium,  and  where ihere  was  a 
premium,  it  was  generally  very  small.  In 
light  of  the  decision  to  define  a  hot  issue 
as  requiring  a  5%  premium,  NASD 
Regulation  believes  that  it  is  no  longer 
appropriate  to  exclude  all  secondary 
offerings  as  a  class.  In  practice,  most 
secondary  offerings  will  continue  to  be 


"  See  In  re  Wedbush,  Noble,  Cooke,  Inc.,  47  S.E.C. 
1031,  1032-1033(1984). 


5  See  Release  No.  34-37089  (April  9.  1996); 
Release  No.  34-37659  (September  6,  1996),  61  FR 
48722  (September  16,  1996). 

6  See  Release  No.  34-39620  (February  4,  1998),  63 
FR  7026  (February  11, 1998)  (Notice  of  filing  of  SR- 
NASD-97-95);  Release  No.  34-40001  (May  18, 
1998).  63  FR  28535  (May  26,  1998)  (Order 
approving  SR-NASD-97-95). 


exempt  from  the  rule  because  there  will 
not  be  a  5%  premium.  However,  for 
those  few  offerings  that  do  open  at  a  5% 
premium,  the  proposed  rule  would 
apply.  NASD  Regulation  believes  that 
any  secondary  offering  for  which  there 
is  excess  demand,  as  evidenced  by  a  5% 
or  more  price  increase,  should  not  be 
purchased  by  restricted  persons. 

4.  Elimination  of  the  "Conditionally 
Restricted"  Status.  Another  significant 
change  in  the  proposed  rule  is  the 
decision  to  eliminate  the  so-called 
"conditionally  restricted"  status  and 
treat  persons  either  as  restricted  or  non- 
restricted.  Conditionally  restricted 
persons  are  listed  in  paragraphs 
(b)(5)(AHC)  of  the  Interpretation  and 
include: 

(1)  members  of  the  immediate  family 
of  an  associated  person  who  are  not 
supported  directly  or  indirectly  by  such 
associated  person; 

(2)  finders  in  respect  to  the  public 
offering  or  any  person  acting  in  a 
fiduciary  capacity  to  the  managing 
imderwriter  (including  accountants, 
attorneys  and  consultants);  and 

(3)  senior  officers  and  directors  of  a 
bank,  savings  and  loan  institution, 
insurance  company,  investment 
company,  investment  advisory  firm,  or 
any  other  institutional  type  account,  or 
any  person  in  the  securities  department 
of  any  of  the  foregoing  entities,  or  any 
other  employee  who  may  influence  or 
whose  activities  directly  or  indirectly     " 
involve  or  are  related  to  the  function  of 
buying  or  selling  seciuities  for  any  of 
the  foregoing  entities. 

Under  the  Interpretation, 
conditionally  restricted  persons  can 
purchase  hot  issues  if: 

(1)  the  seciuities  are  sold  to  the 
customer  in  accordance  with  the 
customer's  normal  investment  practice; 

(2)  the  amount  of  securities  sold  to 
any  one  such  person  is  insubstantial; 
and 

(3)  the  member's  aggregate  sales  to 
conditionally  restricted  persons  is 
insubstcmtial  and  not  disproportionate 
in  amount  as  compared  to  sales  to  other 
members  of  the  public. 

The  concept  of  conditionally 
restricted  persons  establishes  a 
compromise  between  an  outright 
prohibition  against  purchasing  hot 
issues  and  imposing  no  restrictions 
whatsoever.  In  many  cases,  treating  a 
person  was  only  conditionally  restricted 
is  contrary  to  the  public  interest.  Many 
of  the  persons  treated  as  conditionally 
restricted  are  in  a  position  to  direct 
business  to  a  member.  If  a  determination 
is  made  that  members  should  not  sell 
hot  issues  to  persons  who  can  direct 
business  to  the  member,  NASD 
Regulation  does  not  believe  that  these 
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concerns  are  allt  viated  if  the  person  can 
meet  certain  crit  jria,  such  as  a  "normal 
investment  pradice."  Moreover,  as  a 
practical  matter,  certain  of  these 
persons,  such  as  hedge  fund  managers, 
investment  advisers,  and  other 
investment  and  jortfolio  managers,  may 
have  the  requisii  e  investment  history 
despite  being  in  a  position  to  direct  and 
control  future  bi  siness  to  a  member. 
NASD  Regulatio  i  proposes  eliminating 
the  conditionall  '  restricted  person 
status  while  at  t  le  same  time  more 
precisely  targeti;  ig  those  persons  to 
whom  the  rule  a  jplies. 

5.  Reconsideh  ^g  the  Category  of 
Restricted  Perso  is.  In  light  of  the 
recommendatioi  to  eliminate  the 
conditionally  re:  tricted  status,  NASD 
Regulation  is  re>  ising  the  category  of 
:  I  o  the  rule. 

I  fi  duciaries 

NASD  Regula  ion  will  continue  to 
treat  finders  anc  fiduciaries  to  the 
managing  under  writer  as  restricted 
persons.  NASD  Regulation  believes  that 
finders  and  fidu  :iaries  to  the  managing 


persons  subject 
a.  Finders  and 


underwriter  are 


compensation  1 
offering  finders 
the  hot  issue.  N 


b.  Personnel  wi 
activities  of  a  ban 
investment  comp 


collective  investn  ent  account 


With  respect 
restricted  emph  > 
and  loan  institii  t 
company,  inv 
investment  adv 
institutional  ty^ 
Regulation 
changes.  The 
category  are 
because  their 
opportunity  to 
member,  and  it 
would  direct 
of  these  person 
retain  business 


sal  j 


or  practical  purposes 


industry  "insiders."  There  is  additional 
support  for  this  position  in  the 
Corporate  Finan  :ing  Rule,  Rule  2710, 
which  defines  tlie  term  "underwriter 
and  related  persons"  as  including 
'financial  consi  Hants  and  advisors. 

•  lule  2710(a)(6). 
Moreover,  it  is  r  ecessary  to  include 
finders  and  fidu  :iaries  within  the 
proposed  rule  U  prevent  issuers  from 
circumventing  t  le  underwriting 

limits  of  Rule  2710  by 
jr  fiduciaries  access  to 

I  \SD  Regulation 
proposes  treatir  ^  these  persons  as 
restricted  only  f  )r  those  offerings  for 
which  they  are  ;  icting  in  the  capacity  as 
a  finder  or  fidu{  iar>'.  In  the  case  of  a  law 
firm  or  consulti  ig  firm,  the  restriction 
would  apply  on  y  to  those  persons 
working  on  a  pt  rticular  offering. 

li  respect  to  the  securities 

insiifiince  company, 
nv,  investment  advisor,  or 


o  the  Interpretation's 
yoes  of  a  bank,  savings 
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ostment 
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ject  to  the  Interpretation 

allows  them  the 
lirect  business  to  a 
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issues  to  the  accounts 
in  an  effort  to  attract  or 
NASD  Regulation 


h(  t 


believes  that  this  provision  protects  an 
important  policy,  but  that  the  scope  of 
persons  covered  may  be  too  broad. 
NASD  Regulation  does  not  believe  that 
all  senior  officers  and  all  employees  in 
the  securities  department  of  the  covered 
entities  should  be  restricted.  Rather,  a 
more  function-oriented  approach  is 
proposed  by  treating  as  restricted 
persons  only  those  employees  or  other 
persons  who  supervise,  or  whose 
activities  directly  or  indirectly  involve 
or  are  related  to,  the  buying  or  selling 
of  securities  for  a  bank,  savings  and  loan 
institution,  insurance  company, 
investment  company,  investment 
advisor,  or  collective  investment 
account. 

The  proposed  rule  also  eliminates  the 
term  "institutional  type  account"  which 
has  been  confusing  and  misleading  to 
members  since  many  of  the  covered 
entities  are  not  "institutional."  The  term 
institutional  type  account  covers  a 
broad  range  of  accounts,  including  a 
corporation's  investment  account,  a 
hedge  fund,  a  family  partnership,  and 
an  investment  club.  NASD  Regulation 
notes  that  this  category  of  persons  is 
restricted  under  the  Interpretation 
because  they  are  in  a  position  to  direct 
investments.  The  Interpretation, 
however,  implicitly  accepts  the  practice 
of  member  firms  awarding  hot  issues  to 
their  best  customers.  NASD  Regulation 
is  developing  a  distinction  between 
directing  investments  of  one's  own 
money  and  other  peoples'  money.  This 
concept  is  addressed  in  the  proposed 
rule's  definition  of  "collective 
investment  accoxmt"  which  is  defined 
as  "any  hedge  fund,  investment 
partnership,  investment  corporation,  or 
any  other  collective  investment  vehicle 
that  manages  assets  of  other  persons." 
The  proposed  rule  clarifies  that  a 
collective  investment  account  shall  not 
include  any  entity  in  which  the  decision 
to  buy  or  sell  securities  is  made  jointly 
by  each  of  the  persons  investing  in  the 
entity  or  by  a  member  of  their 
immediate  family.  NASD  Regulation 
does  not  believe  that  participation  in  an 
investment  club,  where,  for  example, 
ten  people  contribute  their  own  money 
and  make  decisions  as  a  group,  is  the 
type  of  activity  that  should  preclude  a 
person  from  purchasing  hot  issues. 
Likewise,  NASD  Regulation  also  does 
not  believe  that  establishing  and 
managing  a  family  partnership  should 
preclude  a  person  from  purchasing  hot 
issues.  Family  partnerships  are  often 
established  for  tax  and  estate  planning 
purposes  and,  because  they  do  not 
involve  managing  other  peoples'  money, 
they  do  not  implicate  the  concerns 
addressed  by  the  proposed  rule. 


c.  Collective  investment  accounts  with 
very  limited  ownership  by  restricted  persons 


The  proposed  rule  also  contains  an 
exemption  for  collective  investment 
accounts  owned  by  restricted  persons  to 
a  very  limited  extent.  Currently,  the 
Interpretation  states  that  investment 
partnerships  and  corporations  in  which 
a  restricted  person  has  a  beneficial 
interest  are  prohibited  form  purchasing 
hot  issues  unless  the  investment 
partnership  or  corporation  "carves-out" 
the  interest  of  the  restricted  persons. 
NASD  Regulation  is  aware  that 
investment  partnerships  and 
corporations  frequently  incur  significant 
expense  in  determining  the  status  of 
every  participant,  particularly  in  the 
fund  of  fund  contexts.  In  an  effort  to 
eliminate  some  of  the  burdens 
associated  with  the  Interpretation,  the 
proposed  rule  creates  an  exemption 
from  the  rule  for  a  collective  investment 
account  that  is  beneficially  owned  in 
part  by  restricted  persons,  provided  that 
such  restricted  persons  in  aggregate  own 
less  than  5%  of  such  account.  NASD 
Regulation  believes  that  creating  an 
exemption  to  accommodate  these 
minimal  interests  in  collective 
investment  accounts  is  consistent  with 
the  purposes  of  the  rule.  Investors 
frequently  like  to  see  a  general  partner 
invest  in  the  accounts  they  manage,  and 
the  proposed  rule  will  now  allow  the 
general  partner  of  a  collective 
investment  account  to  have  a  small  but 
direct  capital  interest. 

In  addition,  the  5%  limit  allows 
restricted  persons  who  were  previously 
only  conditionally  restricted,  such  as 
hedge  fund  managers,  investment 
advisors,  and  other  investment  and 
portfolio  managers,  to  participate  in  hot 
issues  to  a  limited  extent.  Under  the 
new  rule,  however,  the  participation  by 
restricted  persons  will  be  incidental  to 
what  is  otherwise  a  bona  fi(Je  public 
distribution  to  investors  beneficially 
owning  95%  or  more  of  the  collective 
investment  account.  Lastly,  this 
exemption  for  minimal  ownership 
interests  is  consistent  with  the 
rationales  for  exempting  registered 
investment  companies  and  foreign 
investment  companies. 

As  with  the  current  Interpretation,  a 
collective  investment  account  that  is 
beneficially  owned  5%  or  more  in 
aggregate  by  restricted  persons  would  be 
able  to  purchase  hot  issues  so  long  as 
the  restricted  persons  do  not  participate 
in  the  hot  issue  activity,  i.e.,  if  their 
interests  have  been  carved  out  fi-om  the 
account  that  purchases  hot  issues.  The 
proposed  rule  does  not  contain  specific 
procedures  for  carving  out  the  interests 
of  restricted  persons.  Rather,  this 
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requirement  is  addressed  under  the 
general  prohibition  that  states  "a 
member  or  a  person  associated  with  a 
member  may  not  sell,  or  cause  to  sell, 
a  hot  issue  in  a  public  offering  to  any 
accoimt  in  which  a  restricted  person 
*   *   *  has  a  beneficial  interest." 
Pursuant  to  the  provisions  on 
preconditions  for  sale,  discussed  below, 
a  member  may  not  sell  a  hot  issue  to  a 
collective  investment  account  unless  it 
has  obtained  documentary  evidence 
from  a  person  authorized  to  represent 
the  beneficial  owners  of  the  account 
demonstrating  that  no  restricted  person 
has  a  beneficial  interest  in  the  account, 
except  as  permitted  under  the  rule.  In 
the  case  of  sales  to  a  collective 
investment  account  that  is  beneficially 
owned  5%  or  more  by  restricted 
persons,  the  documentary  evidence 
furnished  to  the  member  would  be 
required  to  demonstrate  that  the 
interests  of  the  restricted  persons  have 
been  carved  out  of  the  collective 
investment  account. 

6.  Issuer-Directed  Share  Programs. 
Currently,  the  Interpretation  permits 
members  to  sell  hot  issue  seciu"ities  to 
employees  and  directors  of  an  issuer,  a 
parent  of  an  issuer,  a  subsidiary  of  an 
issuer,  or  any  other  entity  that  controls 
or  is  controlled  by  an  issuer,  when  these 
persons  are  otherwise  subject  to  the 
Interpretation,  provided  that  in  the  case 
of  an  offering  of  securities  for  which  a 
bona  fide  independent  market  does  not 
exist,  such  securities  are  "locked-up" 
for  three  months.  The  proposed  rule 
makes  two  changes.  First,  the  rule 
would  expand  the  exemption  to  reach 
"employees  and  directors  of  the  issuer, 
an  entity  which  controls,  is  controlled 
by,  or  is  under  common  control  of  the 
issuer"  ("eligible  related  companies"). 
For  this  subparagraph,  a  company  will 
be  presumed  to  control  another  if  the 
company  beneficially  owns  50%  or 
more  of  the  outstanding  voting 
securities  of  the  company.  Expanding 
the  scope  to  reach  sister  companies  of 
the  issuer  is  consistent  with  die 
purposes  of  the  rule  and  with  staff 
decisions  under  the  exemptive 
authority.^ 

Second,  the  rule  would  eliminate  the 
requirement  for  a  three  month  lock-up 
for  sales  to  restricted  persons.  The 
exemptive  provisions  addressing  issuer- 
directed  share  programs  were  adopted 
in  1994.  In  announcing  these 


'  See  Letter  to  Phillip  D.  Parker.  Debevoise  & 
Plimpton,  from  Gary  L.  Goldsholle,  NASD 
Regulation,  dated  May  28,  1999;  Letter  to  Mark  D. 
Fitterman,  Morgan,  Lewis  &  Bockius  LLP,  from  Gary 
L.  Goldsholle,  NASD  Regulation,  dated  May  17, 
1999.  (Copies  of  NASD  Regulation  exemptive  and 
interpretative  letters  cited  herein  are  available  at  the 
NASD  Regulation  web  site  at  www.nasdr.com.) 


amendments,  the  NASD  explained  that 
issuer-directed  share  programs  are  a 
valuable  tool  in  employee  development 
and  retention.  The  NASD  explained  that 
the  Interpretation  should  not  interfere 
with  programs  that  are  part  of  an 
employer/employee  relationship.  NASD 
Regulation  believes  that  issuers  should 
be  free  to  set  the  conditions  for  sales  of 
thefr  own  securities  to  their  employees, 
or  employees  of  eligible  related 
companies,  even  if  such  employees  are 
otherwise  restricted  persons.  While  in 
many  cases  issuers  impose  lock-up 
periods,  we  do  not  believe  they  should 
be  mandated  by  the  proposed  rule. 
Eliminating  the  lock-up  period  will 
eliminate  the  need  for  members  to 
investigate  the  status  of  employees  and 
directors  of  the  issuer  and  eligible 
related  companies,  which  was 
previously  necessary  solely  to  comply 
with  the  lock-up  provisions. 

Also,  the  proposed  rule  change  will 
allow  all  employees  and  directors  of  the 
issuer  and  eligible  related  companies  to 
be  able  to  purchase  securities  of  the 
issuer  on  equal  terms.  Currently,  imder 
the  Interpretation,  an  employee  of  an 
issuer  with  a  spouse  in  the  securities 
business  is  required  to  lock-up  the 
securities  even  though  other  employees 
may  have  no  similar  lock-up 
requirement. 

7.  Preconditions  for  Sale.  Finally,  the 
proposed  rule  also  eliminates  the 
myriad  means  members  must  use  to 
demonstrate  that  they  have  not  sold  hot 
issues  to  restricted  persons.  The  current 
Interpretation  range?  from: 

(1)  Providing  no  specific  guidance 
whatsoever  with  respect  to  Scdes  to 
associated  persons  of  a  member; 

(2)  to  requfring  written  certifications 
from  foreign  broker/dealers  and  foreign 
banks; 

(3)  to  requiring  notations  on  and 
principal  review  of  order  tickets  for 
sales  to  domestic  banks  and  conduits  for 
undisclosed  principal  (including 
registered  investment  advisers);  and 

(4)  to  written  representations  from 
attorneys  and/or  certified  public 
accountants  for  sales  to  certain  hedge 
funds  or  investment  partnerships. 
The  proposed  rule  eliminates  these 
various  requirements  and  instead 
imposes  an  aiuiual  verification 
requirement  on  those  accounts  that 
purchase  hot  issues.  Specifically,  the 
proposed  rule  states  that  "(bjefore 
selling  a  hot  issue  to  any  account,  a 
member  must  have  obtained  within  the 
previous  twelve  months  documentary 
evidence  from  the  account  holder,  or  a 
person  authorized  to  represent  the 
beneficial  owners  of  the  account  or  the 
ultimate  purchasers  if  the  account  is  a 
conduit  account,  demonstrating  that  no 


restricted  person  or  ultimate  purchaser 
in  the  case  of  a  conduit  account,  has  a 
beneficial  interest  in  the  account,  except 
as  permitted  under  the  rule."  Under  the 
proposed  rule,  a  member  may  rely  upon 
the  written  representation  furnished  by 
the  customer  unless  it  has  reason  to 
believe  that  the  representation  is 
inaccurate.  The  proposed  rule  requires 
that  members  shall  maintain  a  copy  of 
all  records  and  information  used  to 
determine  that  an  account  does  not 
contain  restricted  persons  in  its  files  for 
at  least  three  years  following  the 
member's  last  sale  of  a  hot  issue  to  that 
account. 

8.  Other  Changes/Miscellaneous.  In 
addition  to  the  changes  described  above, 
the  proposed  rule  also  makes  a  number 
of  minor  modifications. 

Sales  to  Certain  Immediate  Family 
Members  of  Associated  Persons.  The 
proposed  rule  modifies  the  exemption 
for  sales  to  members  of  the  immediate 
family  of  an  officer,  director,  general 
partner,  employee  or  agent  of  a  member 
or  another  broker/ dealer  (collectively 
referred  to  as  "associated  persons"). 
Currently,  members  of  the  immediate 
family  of  an  associated  person  may  not 
purchase  hot  issues  from  the  firm 
employing  the  associated  person.  The 
proposed  rule  would  expand  this 
prohibition  to  include  affiliates  of  the 
firm  employing  the  associated  person. 
As  some  firms  establish  affiliated 
broker/dealers,  including  online 
affiliates,  this  change  is  necessary  to 
clarify  that  immediate  family  members 
of  associated  persons  caimot  use  either 
the  traditional  or  online  distribution 
channel  to  circumvent  the  prohibitions 
on  sales  to  them. 

Second,  the  proposed  rule  modifies 
the  exemption  for  sales  of  hot  issues  to 
immediate  family  members  of  an 
associated  person  to  prevent  sales  to  any 
immediate  family  members  if  the 
associated  person  directly  or  indirectly 
provides  material  support  to,  or  receives 
material  support  from,  the  immediate 
family  member.  The  decision  to  include 
the  receipt  of  support  from  an 
immediate  family  member  avoids 
situations  where  a  broker,  in  exchange 
for  money  or  other  support  from  his  or 
her  parents,  allocates  hot  issues  to  them. 

Affiliates  of  Brokers/Dealers.  The 
proposed  rule  also  clarifies  the 
restrictions  on  persons,  natural  and  non- 
natural,  that  own  more  than  a  specified 
percentage  of  a  broker/dealer.  The 
definition  of  restricted  person  in  the 
proposed  rule  includes  an  affiliate  of  a 
broker/dealer  (other  than  a  limited 
business  broker/dealer)  and  any  natural 
person  or  member  of  the  person's 
immediate  family  who  owns  10%  or 
more  or  has  confributed  10%  or  more  of 
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interest."  Specifically,  the  term 
"beneficial  interest"  is  defined  as  any 
ownership  or  other  direct  financial 
interest.  In  addition,  consistent  with  the 
staff  position  articulated  in  Notice  to 
Members  95-7,  the  definition  states  that 
the  receipt  of  a  management  fee  or 
performance  based  fee  for  operating  a 
collective  investment  account  shall  not 
be  considered  a  beneficial  interest  in  the 
account. 

Charitable  Organizations.  The 
proposed  rule  exempt  sales  to  tax 
exempt  charities  organized  under 
Section  501(c)(3)  of  the  Internal 
Revenue  Code.  NASD  Regulation 
believes  that  sales  to  charitable 
organizations  are  consistent  with  the 
purposes  of  the  rule  and  foster  a  bona 
fide  public  distribution. 

Anti-Dilution  Provisions.  The 
proposed  rule  also  renames  the 
"Venture  Capital  Investors"  provisions 
of  paragraph  (h)  of  the  Interpretation  to 
"Anti-Dilution  Provisions"  to  more 
accurately  describe  their  effect  and  to 
avoid  confusion  about  their  scope.  In 
addition,  these  provisions  have  been 
modified  slightly  to  allow  an  equity 
holder  to  tack  ownership  where  a 
company  has  been  acquired  by  an  issuer 
for  purposes  of  meeting  the  one  year 
holding  period.  This  amendment  is 
consistent  with  a  staff  interpretative 
position.^ 

Sales  to  Employee  Benefits  Plans.  The 
provisions  addressing  employee  benefits 
plans  qualified  under  the  Employee 
Retirement  Income  Security  Act 
("ERISA")  also  have  been  amended.  The 
proposed  new  rule  would  exempt 
employee  benefits  plans  qualified  under 
ERISA  so  long  as  the  plan  sponsor  is  not 
a  member  or  an  affiliate.  NASD 
Regulation  believes  that  the  concept  of 
an  "affiliate"  is  a  more  appropriate 
method  for  determining  whether  an 
ERISA  plan  should  be  able  to  purchase 
hot  issues.  The  proposed  new  rule  also 
exempts  state  and  foreign  government 
employee  benefits  plans  that  are  subject 
to  separate  state  or  municipal 
regulation,  consistfent  with  a  staff 
interpretative  position. i° 

Conversion  Offerings.  Finally,  the 
provisions  addressing  conversion 
offerings  have  been  streamlined.  The 
new  provisions  have  been  amended  to 
expressly  include  insurance  company 
demutualizations.  In  addition,  the 
provisions  exempt  conversion  offerings 
regardless  of  whether  the  shares  offered 
to  eligible  participants  are  part  of  the 
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underwritten  or  non-underwritten 
offering.  The  proposed  rule  also 
eliminates  the  specific  requirement  for 
written  notification  to  the  member  firm 
where  the  eligible  purchaser  is  an 
associated  person.  The  supervision  of 
securities  activity  by  associated  persons 
is  addressed  in  the  NASD's  supervision 
rules  and  need  not  be  separately 
addressed  or  duplicated  in  the  proposed 
rule. 

Effective  Date.  The  NASD  will 
announce  the  effective  date  of  the 
proposed  rule  change  in  a  Notice  to 
Klembers  to  be  published  no  later  than 
60  days  following  Commission 
approval.  The  effective  date  will  be  30 
days  following  publication  of  the  Notice 
to  Members  announcing  Commission 
approval. 

2.  Statutory'  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  1 5A(b)(6)  "of 
the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  provisions 
of  the  new  rule  protect  investors  and  the 
public  interest  by:  ensuring  that 
members  make  a  bona  fide  public 
offering  of  securities  at  the  public 
offering  price;  ensuring  that  members  do 
not  withhold  securities  in  a  public 
offering  for  their  own  benefit  or  use 
such  securities  to  reward  certain 
persons  who  are  in  a  position  to  direct 
future  business  to  the  member;  and 
ensuring  that  industry  "insiders," 
including  members  and  their  associated 
persons,  do  not  take  advantage  of  their 
"insider"  position  in  the  industry  to 
purchase  hot  issues  for  their  own 
benefit  at  the  expense  of  public 
customers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


'il5U.S.C.78o-3(b)(6). 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordemce  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
S%-NASD-99-60  and  should  be 
submitted  by  February  8,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-995  Filed  1-14-00;  8:45  am] 
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ACTION:  Notice  of  proposed  permanent 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
commentary.  Request  for  comment. 
Notice  of  public  hearing. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  following  actions:  (1)  Two 
options  for  amending  §  2D1.1  (Unlawful 
Manufacturing,  Importing,  Exporting, 
Trafficking,  or  Possession)  to  increase 
the  penalties  for  methamphetamine 
offenses  in  response  to  the  increased 
mandatory  minimum  penalties  made  by 
the  Methamphetamine  Trafficking 
Penalty  Enhancement  Act  of  1998,  Pub. 
L.  105-277;  and  (2)  two  options  for 
amending  §  2F1.1  (Fraud  and  Deceit)  to 
implement  the  directive  in  the  Identity 
Theft  and  Assumption  Deterrence  Act  of 
1998,  Pub.  L.  105-318. 

The  proposed  amendments  are 
presented  in  one  of  two  formats.  First, 
the  amendments  are  proposed  as 
specific  revisions  to  the  relevant 
guidelines  and  accompanying 
commentary.  Bracketed  text  within  a 
proposed  tmiendment  indicates  that  the 
Commission  invites  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  [2]  levels  indicates  that 
the  Commission  is  considering,  and 
invites  comment  on,  alternative  policy 
choices  regarding  the  appropriate  level 
of  enhancement.  Second,  the 
Commission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  for  how  the  Commission 
should  respond  to  those  issues. 

DATES:  (1)  Proposed  amendments. — 
Comment  on  the  proposed  amendments 
and  issues  for  comment  should  be 
received  by  the  Commission  not  later 
than  March  10,  2000.  (2)  Public 
hearing. — The  Commission  has 
scheduled  a  public  hearing  for  March 
23,  2000,  at  the  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.  Washington.  D.C. 
20002-8002  (time  to  be  announced). 
The  scope  of  the  hearing  is  expected  to 
include  all  permanent  amendments  that 
are  proposed  for  action  in  this 
amendment  cycle  ending  May  1,  2000, 
including  the  proposed  re-promulgation 
of  the  temporary,  emergency 
telemarketing  ft-aud  amendment 
described  in  64  FR  72129  (1999).  A 
person  who  desires  to  testify  at  the 
public  hearing  should  notify  Michael 
Courlander,  Public  Affairs  Officer,  at 
(202)  502^590  not  later  than  March  10, 
2000.  Written  testimony  for  the  hearing 
must  be  received  by  the  Commission  not 
later  than  March  16,  2000.  Submission 
of  written  testimony  is  a  requirement  for 
testifying  at  the  public  hearing. 


ADDRESSES:  Send  comments  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE,  Suite  2-500 
South,  Washington,  DC  20002-8002, 
Attention:  Public  Information-Public 
Comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Courlander.  Public  Affairs 
Officer.  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION:  Reports  • 
and  other  additional  information 
pertaining  to  the  proposed  amendments 
described  in  this  notice  may  be  accessed 
through  the  Commission's  website  at 
www.ussc.gov. 

Authority:  28  U.S.C.  994(a).  (o).  (p).  (x); 
USSC  Rules  of  Practice  and  Procedure  4.3. 

4.4. 

Diana  E.  Murphy, 

Chair. 

Proposed  Amendment: 
Methamphetamine 

(1)  Synopsis  of  Proposed  Amendment: 
This  proposed  amendment  responds  to 
the  Methamphetamine  Trafficking 
Penalty  Enhancement  Act  of  1998,  Pub. 
L.  105-277.  That  Act  effectively 
increased  the  mandatory  minimum 
sentences  for  methamphetamine 
trafficking  offenses  by  cutting  in  half  the 
quantities  of  methamphetamine  mixture 
and  methamphetamine  substance  (i.e., 
methamphetamine-actual)  necessary  to 
trigger  the  five-and  ten-year  mandatory' 
minimum  statutory  penalties  applicable 
to  methamphetamine  trafficking 
offenses.  Under  21  U.S.C. 
841(b)(l)(B)(viii),  as  amended  by  the 
Act,  the  5-year  mandator^'  minimum  is 
triggered  if  the  offense  involves  5  grams 
or  more  of  methamphetamine-actual  or 
50  grams  or  more  of  methamphetamine- 
mixture.  Under  21  U.S.C. 
841(b)(l)(A)(viii),  as  amended  by  the 
Act,  the  10-year  mandator^'  minimum  is 
triggered  if  the  offense  involves  50 
grams  or  more  of  methamphetamine- 
actual  or  500  grams  or  more  of 
methamphetamine-mixture.  This 
proposed  amendment  presents  two 
options  for  changes  to  the  guideline  for 
drug  trafficking,  §2Dl.l,  particularly 
the  Drug  Quantity  Table,  that  would 
respond  to  the  Act. 

Option  1  changes  the  calculations  in 
the  Drug  Quantity  Table  in  §  2D1.1  for 
methamphetamine  substance  [i.e., 
methamphetamine-actual)  and  "Ice" 
[i.e.,  d-methamphetamine  hydrochloride 
of  at  least  80%  purity)  to  conform  the 
quantities  for  those  drugs  to  the 
quantities  that  now  trigger  the  statutory 
5-  and  10-year  mandatory  minimums. 

Option  2  generally  proposes  to 
eliminate  the  distinction  between 
methamphetamine-actual  and 
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methamphetam  ne-mixture  and 
generally  senter  ce  all 
methamphetam  ne  offenses  based  on  the 
weight  of  pure  r  lethamphetamine. 
There  are  two  e;  ;ceptions  to  this  general 
rule.  The  first  e:  ;ception  would  continue 
the  guideline  pi  esumption  that  "Ice" 
methamphetam  ne  is  100  percent  pure, 
even  though  in   eality  it  is  typically 
only  80-90  perc  ent  pure.  Thus,  if  the 
offense  involve*  "Ice",  the  weight  of  the 
entire  "Ice"  mb  ture  would  be  used.  The 
second  exceptic  n  would  address  the 
situation  in  whi  ch  the  purity  of  the 
methamphetam  ne-mixture  in  a  given 
case  may  not  al'  vays  be  known  or 
readily  determii  lable.  To  handle  the 
contingency  of  inknown  purity,  the 
guidelines  coul  1  establish  a 
presumptive  purity  of,  perhaps,  50 
percent  to  be  us  ed  only  when  purity  is 
unknown. 

An  issue  for  c  omment  follows  the 
presentation  of  the  options  regarding 
whether  the  Coi  amission  should 
consider  makin ;  changes  to  the  Drug 
Equivalency  Ta  )le  in  §  2D1.1,  relating  to 
Phenylacetone/  '2P,  when  possessed  for 
the  purpose  of  i  lanufacturing 
methamphetamline,  and  whether  it 
should  change  the  Chemical  Quantity 
Table  in  §  2Dl.  1,  relating  to  any 
chemical  refere  iced  in  that  table  that  is 
used  to  manufa:ture  methamphetamine, 
in  order  to  refle  ct  the  increased  harm 
associated  with  methamphetamine 
offenses. 

Proposed  Amei  dment — Option  1 


i;gi 


leai  t 


Section  2D1. 
striking  "3  KG 
Methamphetan  ine 
inserting  "1.5 
striking  "3  KG 
'Ice' "  and  insettini 

Section  2Dl. 
striking  "at 
KG"  before 
(actual)"  and 
but  less  than  1 
least  1  KG  but 
"of  'Ice' "  and 
but  less  than  1 

Section  2D1 
striking  "at 
KG"  before  "o 
(actud)"  and  i 
but  less  theui 
least  300  G  but 
"of 'Ice'"  and 
but  less  than 

Section  2Dl 
striking  "at 
G"  before  "of 
(actual)"  and  i 
less  than  150 
least  100  G  bul 
"of 'Ice'"  and 
but  less  than 


leait 


5i>0i 


5)0  1 


least 


.(c)(1)  is  amended  by 
)r  more"  before  "of 
(actual)"  and 
or  more"  and  by 
)r  more"  before  "of 

1.5  KG  or  more". 
(c)T2)  is  amended  by 
1  KG  but  less  than  3 
ofJMethamphetamine 
inserting  "at  least  500  G 
5  KG"  and  by  striking  "at 
ess  than  3  KG"  before 
i  nserting  "at  least  500  G 

KG". 
1(c)(3)  is  amended  by 

300  G  but  less  than  1 
f|  Methamphetamine 
serting  "at  least  150  G 

G"  and  by  striking  "at 
less  than  1  KG"  before 
nserting  "at  least  150  G 

G". 
1(c)(4)  is  amended  by 
100  G  but  less  than  300 
}  lethamphetamine 
iserting  "at  least  50  G  but 
"  and  by  striking  "at 
less  than  300  G"  before 
nserting  "at  least  50  G 
G". 
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Section  2D1. 1(c)(5)  is  amended  by 
striking  "at  least  70  G  but  less  than  100 
G"  before  "of  Methamphetamine 
(actual)"  and  inserting  "at  least  35  G  but 
less  than  50  G"  and  by  striking  "at  least 
70  G  but  less  than  100  G"  before  "of 
'Ice' "  and  inserting  "at  least  35  G  but 
less  than  50  G". 

Section  2D1. 1(c)(6)  is  amended  by 
striking  "at  least  40  G  but  less  than  70 
G"  before  "of  Methamphetamine 
(actual)"  and  inserting  "at  least  20  G  but 
less  than  35  G"  and  by  striking  "at  least 
40  G  but  less  than  70  G"  before  "of 
'Ice'  "  and  inserting  "at  least  20  G  but 
less  than  35  G". 

Section  2D1. 1(c)(7)  is  amended  by 
striking  "at  least  10  G  but  less  than  40 
G"  before  "of  Methamphetamine 
(actual)"  and  inserting  "at  least  5  G  but 
less  than  20  G"  and  by  striking  "at  least 
10  G  but  less  than  40  G"  before  "of 
'Ice'  "  and  inserting  "at  least  5  G  but  less 
than  20  G". 

Section  2D1. 1(c)(8)  is  amended  by 
striking  "at  least  8  G  but  less  than  10  G" 
before  "of  Methamphetamine  (actual)" 
and  inserting  "at  least  4  G  but  less  than 
5  G"  and  by  striking  "at  least  8  G  but 
less  than  10  G"  before  "of  'Ice' "  and 
inserting  "at  least  4  G  but  less  than  5 
G". 

Section  2D1. 1(c)(9)  is  amended  by 
striking  "at  least  6  G  but  less  than  8  G" 
before  "of  Methamphetamine  (actual)" 
and  inserting  "at  least  3  G  but  less  than 
4  G";  and  by  striking  "at  least  6  G  but 
less  than  8  G"  before  "of  'Ice' "  and 
inserting  "at  least  3  G  but  less  than  4 
G". 

Section  2Dl.l(c)(10)  is  amended  by 
striking  "at  least  4  G  but  less  than  6  G" 
before  "of  Methamphetamine  (actual)" 
and  inserting  "at  least  2  G  but  less  than 
3  G"  and  by  striking  "at  least  4  G  but 
less  than  6  G"  before  "of  'Ice'  "  and 
inserting  "at  least  2  G  but  less  than  3 
G". 

Section  2Dl.l(c)(ll)  is  amended  by 
striking  "at  least  2  G  but  less  than  4  G" 
before  "of  Methamphetamine  (actual)" 
and  inserting  "at  least  1  G  but  less  than 
2  G";  and  by  striking  "at  least  2  G  but 
less  than  4  G"  before  "of  'Ice'  "  and 
inserting  "at  least  1  G  but  less  than  2 
G". 

Section  2Dl.l(c)(12)  is  amended  by 
striking  "at  least  1  G  but  less  than  2  G" 
before  "of  Methamphetamine  (actual)" 
and  inserting  "at  least  500  MG  but  less 
than  1  G";  and  by  striking  "at  least  1  G 
but  less  than  2  G"  before  "of  "Ice"  and 
inserting  "at  least  500  MG  but  less  than 
IG". 

Section  2Dl.l(c)(13)  is  amended  by 
striking  "at  least  500  MG  but  less  than 
1  G"  before  "of  Methamphetamine 
(actual)"  and  inserting  "at  lea,st  250  MG 
but  less  than  500  MG ';  and  by  striking 


"at  least  500  MG  but  less  than  1  G" 
before  "of 'Ice" '  and  inserting  "at  least 
250  MG  but  less  than  500  MG". 

Section  2Dl.l(c)(14)  is  amended  by 
striking  "less  than  500  MG"  before  "of 
MethamphetEunine  (actual)"  and 
inserting  "less  than  250  MG";  and  by 
striking  "less  than  500  MG"  before  "of 
'Ice"  '  and  inserting  "less  than  250  MG". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Cocaine  and  Other  Schedule  I  and  U 
Stimulants  (and  their  immediate 
precursors)"  in  the  line  referenced  to 
"Methamphetamine  (Actual)"  by 
striking  "10  kg"  and  inserting  "20  kg". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Cocaine  and  Other  Schedule  I  and  II 
Stimulants  (and  their  immediate 
preciusors)"  in  the  line  referenced  to 
"Ice"  by  striking  "10  kg"  and  inserting 
"20  kg". 

Option  2 

Section  2D1. 1(c)(1)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"1.5  KG  or  more  of 
Methamphetamine,  or  1.5  KG  or  more  of 
'Ice';". 

Section  2D1. 1(c)(2)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  500  G  but  less  than  1.5  KG 
of  Methamphetamine,  or  at  least  500  G 
but  less  than  1.5  KG  of  'Ice';". 

Section  2D1. 1(c)(3)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  150  G  but  less  than  500  G 
of  Methamphetamine,  or  at  least  150  G 
but  less  than  500  G  of  'Ice';". 

Section  2D1. 1(c)(4)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  50  G  but  less  than  150  G  of 
Methamphetamine,  or  at  least  50  G  but 
less  than  150  G  of 'Ice';". 

Section  2D1. 1(c)(5)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  35  G  but  less  than  50  G  of 
Methamphetamine,  or  at  least  35  G  but 
less  than  50  G  of 'Ice'" 

Section  2D1. 1(c)(6)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 
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"At  least  20  G  but  less  than  35  G  of 
Methamphetamine,  or  at  least  20  G  but 
less  than  35  G  of  'Ice' ". 

Section  2D1. 1(c)(7)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  5  G  but  less  than  20  G  of 
Methamphetamine,  or  at  least  5  G  but 
less  than  20  G  of 'Ice';". 

Section  2D1. 1(c)(8)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  4  G  but  less  than  5  G  of 
Methamphetamine,  or  at  least  4  G  but 
less  than  5  G  of  'Ice'Ice';". 

Section  2Dl.  1(c)(9)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  3  G  but  less  than  4  G  of 
Methamphetamine,  or  at  least  3  G  but 
less  than  4  G  of  'Ice'";. 

Section  2Dl.l(c)(10)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  2  G  but  less  than  3  G  of 
Methamphetamine,  or  at  least  2  G  but 
less  than  3  G  of  'Ice'Ice';". 

Section  2Dl.l(c)(ll)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  1  G  but  less  than  2  G  of 
Methamphetamine,  or  at  least  1  G  but 
less  than  2  G  of  'Ice'Ice';". 

Section  2Dl.l(c)(12)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  500  MG  but  less  than  1  G  of 
Methamphetamine,  or  at  least  500  MG 
but  less  than  1  G  of  'Ice'Ice';". 

Section  2Dl.l(c)(13)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"At  least  250  MG  but  less  than  500 
MG  of  Methamphetamine,  or  at  least 
250  MG  but  less  than  500  MG  of 
"Ice'Ice';". 

Section  2Dl.l(c)(14)  is  amended  by 
striking  the  line  referenced  to 
"Methamphetamine"  in  its  entirety  and 
inserting: 

"Less  than  250  MG  of 
Methamphetamine,  or  less  than  250  MG 
of  "Ice"'. 

Subsection  2Dl.l(c)  is  amended  in  the 
part  captioned  "Notes  to  the  Drug 
Quantity  Table"  in  Note  (B)  in  the  first 
sentence  by  striking  "and 
"Methamphetamine  (actual)' ";  by 
striking  "refer"  and  inserting  "refers"; 
and  by  striking  ",  itself,";  and  in  the 
third  sentence  by  striking  "or 
methamphetamine";  and  by  striking  "or 
methamphetamine  (actual)". 


Subsection  2Dl.l(c)  is  amended  in  the 
part  captioned  "Notes  to  the  Drug 
Quantity  Table"  by  redesignating  Notes 
(C)  through  (J),  as  Notes  (D)  through  (K), 
respectively;  and  by  inserting  after  Note 
(B)  the  following  new  Note  (C): 

"(C)  The  term  'Methamphetamine' 
refers  to  the  weight  of  the  controlled 
substance  contained  in  the  mixture  or 
substance.  For  example,  a  mixture 
weighing  10  grams  containing 
Methamphetamine  at  50%  purity 
contains  5  grams  of  Methamphetamine. 
In  any  case  in  which  the  purity  of  the 
Methamphetamine  contained  in  a 
mixtiu-e  or  substance  is  not  known,  it 
shall  be  presumed  that  the  purity  of  the 
mixture  or  substance  is 
[10%][20%1[30%][40%][50%).  To 
calculate  the  quantity  used  to  determine 
the  offense  level,  midtiply  the  entire 
weight  of  the  mixture  or  substance  by 
(10%][20%][30%][40%][50%].  The 
resulting  quantity  shall  be  used  to 
determine  the  offense  level.". 

The  Commentary  to  §  2D  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Cocaine  and  Other  Schedule  I  and  II 
Stimulants  (and  their  immediate 
precursors)"  by  striking  the  line 
referenced  to  "Methamphetamine"  in  its 
entirety. 

The  Commentary  to  §  2D  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Cocaine  and  Other  Schedule  I  and  II 
Stimulants  (and  their  immediate 
precursors)"  in  the  line  referenced  to 
"Methamphetamine  (Actual)"  by 
striking  "(Actual)";  and  by  striking  "10 
kg"  and  inserting  "20  kg". 

The  Commentary  to  §2Dl.l  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Cocaine  and  Other  Schedule  I  and  II 
Stimulants  (and  their  immediate 
precursors)"  in  the  line  referenced  to 
"Ice"  by  striking  "10  kg"  and  inserting 
"20  kg". 

Issue  for  Comment:  The  Commission 
invites  comment  on  whether  it  should 
change  the  Drug  Equivalency  Table  in 
§  2D1.1,  relating  to  Phenylacetone/P2P, 
when  possessed  for  the  purpose  of 
manufacturing  Methamphetamine,  and 
whether  it  should  change  the  Chemical 
Quantity  Table  in  §  2Dl.ll,  relating  to 
any  chemical  referenced  in  that  table 
that  is  used  to  manufactiu'e 
Methamphetamine,  in  order  to  reflect 
the  increased  harm  associated  with 
Methamphetamine  offenses.  If  so,  what 
should  those  equivalencies  be? 


Proposed  Amendment:  Identity  Theft 

(2)  Synopsis  of  Proposed  Amendment: 
The  Identity  Theft  and  Assumption 
Deterrence  Act  of  1998  (the  "Act"),  Pub. 
L.  105-318.  amended  18  U.S.C.  §  1028 
to  criminalize  the  unauthorized  use  or 
transfer  of  a  means  of  identification 
with  the  intent  to  commit  or  aid  or  abet 
any  federal  violation  or  state  felony.  In 
addition,  the  Act  directed  the 
Commission  to  "provide  an  appropriate 
penalty  for  each  offense  under  section 
1028  of  tide  18,  United  States  Code."  In 
carrying  out  this  directive  the  Act 
instructed  the  Commission  to  consider 
the  following  factors: 

(1)  the  extent  to  which  the  niunber  of 
victims  (as  defined  in  section  3663A(a) 
of  tide  18,  United  States  Code)  involved 
in  the  offense,  including  harm  to 
reputation,  inconvenience,  and  other 
difficulties  residting  from  the  offense,  is 
an  adequate  measure  for  establishing 
penalties  imder  the  Federal  sentencing 
guidelines; 

(2)  the  number  of  means  of 
identification,  identification  documents, 
or  false  identification  documents 
involved  in  the  offense  is  an  adequate 
measure  for  establishing  penalties  under 
the  Federal  sentencing  guidelines; 

(3)  the  extent  to  which  the  value  of 
loss  to  any  individual  caused  by  the 
offense  is  an  adequate  measure  for 
establishing  penalties  under  the  Federal 
sentencing  guidelines; 

(4)  the  range  of  conduct  covered  by 
the  offense; 

(5)  the  extent  to  which  sentencing 
enhancements  within  the  Federal 
sentencing  guidelines  and  the  coiut's 
authority  to  sentence  above  the 
applicable  guideline  range  are  adequate 
to  ensure  punishment  at  or  near  the 
maximum  penalty  for  the  most 
egregious  conduct  covered  by  the 
offense; 

(6)  the  extent  to  which  Federal 
sentencing  guidelines  sentences  for  the 
offenses  have  been  constrained  by 
statutory  maximum  penalties; 

(7)  the  extent  to  which  Federal 
sentencing  guidelines  for  the  offenses 
adequately  achieve  the  purposes  of 
sentencing  set  forth  in  section  3553(a)(2) 
of  title  18,  United  States  Code;  and 

(8)  any  other  factor  that  the  United 
States  Sentencing  Commission 
considers  to  be  appropriate. 

There  are  two  options  to  implement 
this  directive.  Option  1  provides  a  two- 
prong  enhancement,  with  a  two-level 
increase  and  a  minimum  offense  level  of 
(10l[ll](l2l(13l,  if  the  offense  involved 
(A)  the  use  of  any  identifying 
information  of  an  individual  victim  to 
obtain  or  make  any  unauthorized 
identification  means  of  that  individual 
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victim;  or  (B)  th  e  possession  of  [5]  or 
more  unauthori  led  identification 
means.  The  sub  ect  of  the  term 
"unauthorized  dentification  means' 
the  item  that  is  obtained  or  made  by 
using  an  individual  victim's  identifying 
information.  Fo  •  example,  in  a  case 
involving  a  crec  it  card  that  was 
obtained  by  usi  ig  an  individual  victim's 
name,  date  of  b  rth,  and  social  security 
number,  the  ere  dit  card  would  be  the 
unauthorized  ic  entification  means. 
Option  2  propo  ;es  two  separate 
enhancements  I  o  implement  the 
directive.  The  f  rst  enhancement 
provides  a  two-  evel  increase  and 
minimum  offen  se  level  of  [10](12]  for 
harm  to  an  indiifidual's  reputation  or 
credit  standing,  inconvenience  related 
to  the  correctio:  i  of  records  or 
restoration  of  ai  i  individual's  reputation 
or  credit  standi  ig,  or  similar  difficulties. 
The  corresponc  ing  application  note 
provides  that  tl  is  enhancement  only 

harms  are  more  than 
minimal.  The  s  scond  proposed 
enhancement  p  rovides  a  two-level 
increase  if  the  <  ffense  involved  the 
production  or  t  ansfer  of  6  or  more 
identification  c  ocuments.  false 
identification  c  ocuments,  or  means  of 
identification. '  'his  provision  specifies 
that  the  two-le>  el  increase  is  not  to  be 
applied  if  the  c  efendant's  conduct  also 
resulted  in  an  i  icrease  under 
§2F1. 1(b)(1)  (tJie  fraud  loss  table). 
Several  issut  s  for  comment  follow  the 

the  options. 


presentation  of 


s  jbdi 


(7) 


ffeise 


Proposed  Amendment 

Section  2F1. 
redesignating 
subdivisions 
and  by  insertir^ 
following  new 

(6)  If  the  o 
of  any  identify 
individual  victim 
unauthorized 
that  individua 
possession  of  I 
identification 
levels.  If  the  repu 
less  than  level 
tolevelllOlllllKl 

The  Commejitary 
"Application 
striking  Note 
inserting: 

(c)  Consequential 
Procurement 
Substitution 
Unauthorized 

In  contrast 


Ci 


I— Option  1 

(b)  is  amended  by 

ivisions  (6)  and  (7)  as 
and  (8),  respectively; 
after  subdivision  (5)  the 
subdivision  (6): 

involved  (A)  the  use 
ng  information  of  an 
to  obtain  or  make  any 
i  dentification  means  of 
victim;  or  (B)  the 
))  or  more  unauthorized 
I  (leans,  increase  by  (2] 
king  offense  level  is 
10l[lllll2][l3l,  increase 
2H13).". 

to  §  2F1.1  captioned 
ijlotes"  is  amended  by 
:  8J(c)  in  its  entirety  and 


t) 


Damages  in 
I^raud  Cases,  Product 
ises,  and  Cases  Involving 
dentification  Means 
other  types  of  cases,  loss 
in  a  case  involving  procurement  fraud, 
product  substi  tution,  or  unauthorized 
identification  neans  includes  not  only 
direct  damagei  i,  but  also  consequential 
damages  that  \  i/ere  reasonably 


foreseeable.  For  example,  in  a  case 
involving  a  defense  product  substitution 
offense,  the  loss  includes  the 
government's  reasonably  foreseeable 
costs  of  making  substitute  transactions 
and  handling  or  disposing  of  the 
product  delivered  or  retrofitting  the 
product  so  that  it  can  be  used  for  its 
intended  purpose,  plus  the 
government's  reasonably  foreseeable 
cost  of  rectifying  the  actual  or  potential 
disruption  to  government  operations 
caused  by  the  product  substitution.  In 
the  case  of  fraud  affecting  a  defense 
contract  award,  loss  includes  the 
reasonably  foreseeable  administrative 
cost  to  the  government  and  other 
participants  of  repeating  or  correcting 
the  procurement  action  affected,  plus 
any  increased  cost  to  procure  the 
product  or  service  involved  that  was 
reasonably  foreseeable.  Similarly,  in  a 
case  involving  unauthorized 
identification  means,  loss  includes  any 
reasonably  foreseeable,  consequential 
damages  incurred  by  the  individual 
victim.  For  example,  such  damages 
include  attorneys  fees,  travel  expenses, 
costs  of  duplicating  records,  long 
distance  phone  calls,  or  any  other  costs 
incurred  to  repair  a  damaged  credit 
record. 

Inclusion  of  reasonably  foreseeable 
consequential  damages  directly  in  the 
calculation  of  loss  in  procurement  fraud 
and  product  substitution  cases  reflects 
that  such  damages  frequently  are 
substantial  in  such  cases.  Inclusion  of 
such  damages  directly  in  the  calculation 
of  loss  in  an  offense  involving 
unauthorized  identification  means 
reflects  the  seriousness  of  the  offense, 
particularly  with  respect  to  the 
individual  victim,  regardless  of  whether 
the  loss  to  the  individual  victim  is 
substantial.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  12  in  its  entirety  and 
inserting: 

"12.  Offenses  involving  access 
devices,  in  violation  of  18  U.S.C.  §  1029, 
are  also  covered  by  this  guideline.  In 
such  a  case,  an  upward  departure  may 
be  warranted  when  the  actual  loss  does 
not  adequately  reflect  the  seriousness  of 
the  conduct.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  16  through  20  as 
Notes  18  through  22,  respectively;  and 
by  inserting  after  Note  15  the  following 
new  Notes  16  and  17: 

"16.  For  purposes  of  subsection  (b)(6) 
and  Application  Note  8(c) — 

'Identifying  information'  means  any 
"means  of  identification'  as  that  term  is 
defined  in  18  U.S.C.  §  1028(d)(3). 


'Individual  victim'  means  an 
individual,  other  than  the  defendant  or 
any  individual  involved  in  the  jointly 
undertaken  criminal  activity,  whose 
identifying  information  was  used  to 
obtain  or  make  an  unauthorized 
identification  means.  'Individual  victim' 
does  not  include  a  fictitious  individual. 

'Unauthorized  identification  means' 
means  any  identifying  information  that 
has  been  obtained  or  made  from  any 
other  identifying  information  without 
the  authorization  of  the  individual 
victim  whose  identifying  information 
appears  on,  or  as  part  of,  that 
unauthorized  identification  means.  For 
example,  in  a  case  involving  a  credit 
card  that  had  been  obtained  by  using  the 
name,  date  of  birth,  and  social  security 
number  of  an  individual  victim,  the 
'unauthorized  identification  means' 
would  be  the  credit  card  and  the  'other 
identifying  information'  would  be  the 
individual  victim's  name,  date  of  birth, 
and  social  security  number. 

17.  Offenses  involving  identification 
documents  and  means  of  identification, 
in  violation  of  18  U.S.C.  §  1028,  are 
covered  by  this  guideline.  If  (A)  the 
offense  involved  unauthorized 
identification  means,  or  the  unlawful 
production,  transfer,  possession,  or  use 
of  an  identification  document;  and  (B) 
the  primary  purpose  of  the  offense  was 
to  violate,  or  assist  another  to  violate, 
the  law  pertaining  to  naturalization, 
citizenship,  or  legal  resident  status, 
apply  §  2L2.1  or  §  2L2.2.  as  appropriate, 
rather  than  §2F1.1. 

Subsection  {b)(6)(A)  provides  an 
enhancement  in  any  case  in  which  any 
identifying  information  of  an  individual 
victim  IS  used,  without  that  individual's 
authorization,  to  obtain  or  make  an 
unauthorized  identification  means.  This 
subsection  would  apply,  for  example, 
when  a  defendant  obtains  another 
individual's  name  and  social  security 
number  from  a  source  (  e.g.,  from  a 
stolen  wallet)  and  obtains  and  uses  a 
credit  card  in  that  individual's  name, 
without  the  individual's  authorization. 
This  subsection  would  not  apply, 
however,  if  the  defendant  uses  a  credit 
card  from  a  stolen  wallet  only  to  make 
a  purchase.  In  such  a  case,  the 
defendant  has  not  used  the  stolen  credit 
card  to  obtain  or  make  an  unauthorized 
identification  means. 

Subsection  (b)(6)(B)  provides  an 
enhancement  in  any  case  in  which  the 
offense  involved  the  possession  of  [five] 
or  more  unauthorized  identification 
means.  The  enhancement  applies 
regardless  of  whether  the  possession  is 
with  respect  to  one  individual  victim  or 
more  than  one  individual  victim.  For 
example,  the  enhancement  applies  if  the 
offense  involved  (A)  the  possession  of 
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[three]  unauthorized  identification 
means  of  one  individual  victim  and 
[two]  unauthorized  identification  means 
of  another  individual  victim;  or  (B)  the 
possession  of  one  unauthorized 
identification  means  of  [five]  individual 
victims. 

In  a  case  involving  unauthorized 
identification  means,  an  upward 
departure  may  be  warranted  if  the 
offense  level  does  not  adequately 
address  the  seriousness  of  the  offense. 
Examples  may  include  the  following: 

(a)  an  individual  victim  is  erroneously 
arrested  because  the  defendant  used  an 
unauthorized  identification  means  of 
the  victim  in  connection  with  some 
criminal  conduct,  or  the  individual 
victim  is  denied  a  job  because  an  arrest 
record  has  been  made  in  the  victim's 
name; 

(b)  the  extent  of  the  offense  conduct 

is  such  that  the  defendant  established  or 
made  numerous  unauthorized 
identification  means  with  respect  to  one 
individual  victim,  essentially  assuming 
and  living  under  that  victim's  identity.". 
'The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  20,  as  redesignated  by  this 
amendment  (formerly  Note  18),  by 
striking  "(7)"  and  inserting  "(8)". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  22,  as  redesignated  by  this 
amendment  (formerly  Note  20),  by 
striking  ."(b)(7)(A)  or  (B)"  and  inserting 
"(b)(6)  or  (b)(8)(A)  or  (B)". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  fifth  paragraph  the  following 
new  paragraphs: 

"A  minimum  offense  level  of 
[10][11][12][131  is  provided  in 
subsection  (b)(6)  for  offenses  involving 
unauthorized  identification  means,  in 
part,  because  of  the  seriousness  of  the 
offense.  The  minimum  offense  level 
accounts  for  the  fact  that  the 
unauthorized  identification  means  often 
are  within  the  defendant's  exclusive 
control,  making  it  difficult  for  the 
individual  victim  to  detect  that  his  or 
her  identity  has  been  'stolen'  and  used 
to  obtain  or  make  unauthorized 
identification  means.  Generally,  the 
individual  victim  does  not  become 
aware  of  the  offense  until  certain  harms 
have  already  occurred  [e.g.,  a  damaged 
credit  rating  or  inability  to  obtain  a 
loan).  The  minimum  offense  level  also 
is  provided  because  some  of  the  harm  to 
the  individual  victim  whose  identifying 
information  is  part  of  the  unauthorized 
identification  means  may  be  difficult  or 
impossible  to  quantify  (e.g.,  harm  to  the 
individual  victim's  reputation  or  credit 
rating,  inconvenience,  and  other 
difficulties  resulting  from  the  offense). 


Subsection  (b)(6)  implements  the 
instruction  to  the  Commission  in 
section  4  of  Public  Law  105-318.". 

The  Commentary  to  §  2F1.1  captioned 
"Backgroimd"  is  amended  in  the  ninth 
paragraph  (formerly  the  seventh 
paragraph)  by  striking  "(6)"  and 
inserting  "(7)". 

The  Conunentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  tenth 
paragraph  (formerly  the  eighth 
paragraph)  by  striking  "(7)"  and 
inserting  "(8)". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the 
eleventh  paragraph  (formerly  the  ninth 
paragraph)  by  striking  "(7)"  and 
inserting  "(8)". 

Option  2 

Section  2Fl.l(b)  is  amended  by 
redesignating  subdivision  (7)  as 
subdivision  (9);  and  by  inserting  after 
subdivision  (6)  the  following  new 
subdivisions  (7j  and  (8): 

(7)  If  the  offense  involved  (A)  harm  to 
cm  individual's  reputation  or  credit 
standing,  inconvenience  related  to  the 
correction  of  records  or  restoration  of  an 
individual's  reputation  or  credit 
standing,  or  similar  difficulties;  and  (B) 
such  harm,  inconvenience,  or 
difficulties  were  more  than  minimal, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  [10]  [12], 
increase  to  level  [10]  [12]. 

(8)  If  the  offense  involved  the 
production  or  transfer  of  6  or  more 
identification  documents,  false 
identification  documents,  or  means  of 
identification,  increase  by  2  levels.  Do 
not  apply  this  increase  if  the 
defendant's  conduct  also  resulted  in  an 
increase  under  subdivision  (1).". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  12  in  the  first  sentence  by  inserting 
",  means  of  identification,"  after 
"identification  documents";  in  the 
second  sentence  by  inserting  "or  means 
of  identification"  after  "identification 
documents";  and  in  the  third  sentence 
by  striking  "false  identification 
dociunents  or". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  16  through  20  as 
Notes  17  through  21,  respectively;  and 
by  inserting  after  Note  15  the  following 
new  Note  16: 

"16.  Subsection  (b)(7)  provides  an 
upward  adjustment  of  2  levels  and  a 
floor  of  level  [10]  [12]  for  harm  to  an 
individual's  reputation  or  credit 
standing,  inconvenience  related  to  the 
correction  of  records  or  restoration  of  an 
individual's  reputation  or  credit 
standing,  or  similar  difficulties. 
However,  such  harm,  inconvenience,  or 


similar  difficulties  must  be  more  than 
minimal  in  order  to  qualify.  Thus,  for 
example,  neither  an  individual's 
speculation  about  potential  harm  to  his 
or  her  reputation  or  credit  standing  nor 
a  single,  negative  credit  entry  that  was 
corrected  in  a  short  time  would  qualify 
for  the  2-level  adjustment  under  this 
subsection,  but  a  showing  of  multiple, 
negative  credit  entries  or  a  poor  credit 
rating  would.  If  the  offense  involved  a 
level  of  harm,  inconvenience,  or  other 
difficulty  not  adequately  addressed  by 
subsection  (b)(7)  or  by  §2Fl.l  in 
general,  an  upward  departure  may  be 
warranted.  For  example,  if  the  wrong 
person  were  arrested  because  of  the 
fraudulent  use  of  such  person's  means 
of  identification  by  another,  or  if  an 
individual's  identity  were  completely 
taken  over  by  another,  an  upward 
departure  would  be  warranted  to 
recognize  the  extraordinary  harm  to  the 
victim's  reputation  or  the  resulting 
inconvenience  in  the  restoration  of  his 
or  her  reputation  or  the  necessary 
correction  of  records.  Moreover,  harm  of 
the  type  described  in  subsection  (b)(7) 
to  a  significant  number  of  individuals 
would  also  warrant  an  upward 
departure.". 

"The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  19,  as  redesignated  by  this 
amendment  (formerly  Note  18).  by 
striking  "(7)"  and  inserting  "(9)". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  21,  as  redesignated  by  this 
amendment  (formerly  Note  20),  by 
striking  "(7)"  and  inserting  "(9)". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  eighth 
and  ninth  paragraphs  by  striking  "(7)" 
and  inserting  "(9)"  each  place  it 
appears. 

Issues  for  Comment 

The  Commission  invites  comment  on 
the  following  issues  pertaining  to 
identity  theft: 

1 .  The  proposed  amendment  in 
Option  1  provides  a  two-level 
enhancement  in  the  fraud  guideline  for 
the  possession  of  [5]  or  more 
unauthorized  identification  means.  The 
enhancement,  as  proposed,  applies 
regardless  of  whether  the  offense 
involves  the  possession  of  unauthorized 
identification  means  of  one  individual 
victim  or  more  than  one  individual 
victim  as  long  as  at  least  [5] 
unauthorized  identification  means  were 
possessed.  Should  the  Commission 
consider  providing  an  additional  part  to 
the  proposed  enhancement  that  would 
increase  sentences  based  on  the  number 
of  individual  victims  involved  in  the  . 
offense?  If  so,  on  what  number  of 
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individual  victi  ms  should  the 
enhancement  bi  i  based? 

The  Commiss  ion  also  invites 
comment  on  wl  ether  it  should  provide 
an  additional  ir  crease,  cumulative  to 
the  2-level  incK  ase  already  proposed  in 
Option  1,  for  cases  involving  specified 
numbers  of  ind  vidual  victims  or 
unauthorized  ic  entification  means.  For 
example,  such  i  n  enhancement  could 
provide  an  add:  tional  (4-levell 
enhancement  if  the  offense  involved 
more  than  [10-15]  unauthorized 
identification  n  eans  and/or  more  than 
[5-25]  individu  il  victims.  Alternatively, 
should  the  Con  mission  provide  an 
upward  depart!  re  for  cases  involving  a 
large  number  o:  unauthorized 
identification  n  eans  and/ or  a  large 
number  of  indi'  'idual  victims? 

2.  The  propo!  ed  amendment  in 
Option  1  limits  the  enhancement  for 
identity  theft  tc  the  fraud  guideline. 
Given  the  breac  th  of  offense  conduct 
covered  by  18  \  I.S.C.  §  1028,  should  the 
Commission  all  o  provide  a  similar 
sentencing  inci  sase  (including,  if 
appropriate,  an  enhancement  that  ties 
offense  level  in  :reases  to  specified 
numbers  of  ide  itification  means)  for 
identity  theft  c(  induct  in  [any  or]  all 
other  economic  crime  guidelines  [e.g., 
§2Bl.l  (Theft),  §2Sl.l  (Laundering  of 
Monetarv  Instr  iments),  §  2T1.4  (Tax 
Fraud))?' 

3.  Given  the  )readth  of  offense 
conduct  covert  d  by  18  U.S.C.  §  1028,  as 
an  alternative  1 3  amending  Chapter 
Two,  should  th  b  Commission  amend 
Chapter  Three  A  the  Guidelines 
Manual,  relatir  g  to  general  adjustments, 
to  provide  a  ne  *v  adjustment  that  would 
apply  in  every  :ase  that  involves  the 
unauthorized  i  se  of  an  identification 
means?  If  so,  h  )\v  should  that 
adjustment  be   tructured  (e.g.,  should 
there  be  a  tabk  or  tiered  adjustment 
based  on  the  n  imber  of  unauthorized 
identification  r  leans  involved  in  the 
offense)?  Shou  d  the  adjustment  also 
include  the  un  luthorizcd  use  of  any 
identification  c  ocument  or  the  use  of 
any  false  ident  fication  document? 

4.  As  an  alte  native  to  a  Chapter  Three 
adjustment,  sh  juld  the  Commission 
amend  Chaptei  Five,  Part  K.  of  the 
Guidelines  Ma  lual,  relating  to 
departures,  to  <  sncourage  a  departuie 
above  the  auth  irized  guideline  sentence 
in  any  case  in\  olving  the  imauthorized 
use  of  an  ideni  ification  means  if  the 
guideline  rang  !  does  not  adequately 
reflect  the  serii  )usness  of  the  offense 
conduct? 

5.  The  Treas  jry  Department  has 
recommended  that  the  Commission 
amend  its  cun  3nt  minimum  loss 
amount  rule  fc  r  stolen  credit  card 
offenses  in  §  2  Jl.l  (a  minimum  loss 


amount  of  $100  per  credit  card)  to 
include  all  access  devices,  and'that  the 
minimum  loss  amount  be  increased  to 
$1000  per  access  device.  Given  that  the 
Identity  Theft  and  Assumption 
Deterrence  Act  of  1998  included  access 
devices  in  the  definition  of  "means  of 
identification,"  the  Commission  invites 
comment  on  whether  it  should  consider 
amending  that  rule  to  include  all  access 
devices  (such  as  debit  cards,  bank 
account  nxmibers,  electronic  serial 
numbers,  and  mobile  identification 
numbers)  and  to  place  that  amended 
rule  in  §  2F1.1.  Such  a  rule  would  have 
the  effect  of  subjecting  an  offense  that 
involves  an  unauthorized  identification 
means  that  is  a  credit  card  number  to 
the  same  minimum  loss  amount  as  an 
offense  that  involves  the  stolen  credit 
card  itself.  If  the  Commission  should 
consider  such  an  amendment,  should 
the  Commission  additionally  amend  the 
rule  to  increase  the  minimum  loss 
amount  per  access  device,  for  example 
[$500l[$750][$1000]  per  access  device? 
(Such  an  amendment  may  need  to  be 
coordinated  with  efforts  to  revise  the 
theft  guideline  in  connection  with 
offenses  involving  access  devices  and 
cellular  phone  cloning.) 

6.  Commission  data  indicate  that  a 
high  portion  of  offenders  involved  in 
identity  theft  conduct  have  previously 
been  convicted  of  similar  offense 
conduct  at  either  the  state  or  federal 
level.  Although  Chapter  Four  addresses 
criminal  history,  the  Commission  has 
provided  enhancements  in  certain 
Chapter  Two  guidelines  for  prior  similar 
conduct  (e.g.,  §§2L2. 1(b)(4)  and 
2L2. 2(b)(2),  which  provide  two-  and 
four-level  increases  if  "the  defendant 
committed  any  part  of  the  instant 
offense  after  sustaining  one  or  more 
convictions  for  felony  immigration  and 
naturalization  offenses").  Should  the 
Commission  provide  an  enhancement  in 
the  relevant  Chapter  Two  guideline 
(§2Fl.l,  if  the  Commission  adopts  a 
limited  approach  to  identity  theft)  or 
guidelines  (the  economic  crime 
guidelines,  if  the  Commission  adopts  a 
more  expansive  approach  to  identity 
theft)  if  the  defendant  had  previously 
been  convicted  of  conduct  similar  to 
identity  theft?  If  so,  what  is  the 
appropriate  number  of  levels  for  the 
enhancement?  Should  such  an 
enhancement  require  a  minimum 
offense  level? 

IFR  Doc.  00-1075  Filed  1-14-00;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3205] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Music 
in  the  Age  of  Confucius" 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459  ),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999, 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition  "Music 
in  the  Age  of  Confucius,"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display  " 
of  the  exhibit  objects  at  the 
Smithsonian's,  Freer  Gallery  of  Art  and 
Arthur  M.  Sackler  Gallery,  from  on  or 
about  April  30  to  September  17,  2000, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  Epstein, 
Attorney-Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202-619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44: 
301-4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  [anuary  9.  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
|FR  Doc.  00-1077  Filed  1-14-00:  8:45  ami 

BILLING  CODE  4710-OS-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3205] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Topkapi  Palace:  Jewels  and  Treasures 
of  the  Sultans" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
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Restructuring  Act  of  1998  (112  Stat. 
2681,  ef  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999, 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition  "The 
Topkapi  Palace:  Jewels  and  Treasures  of 
the  Sultans,"  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Corcoran  Gallery  of  Art, 
the  San  Diego  Museum  of  Art  and  the 
Fort  Lauderdale  Museum  of  Art  from  on 
or  about  March  1,  2000,  to  on  or  about 
October  15,  2001,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  Epstein, 
Attorney- Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202-619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44; 
301^th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  January  9,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-1076  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4710-OB-U 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3187] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
and  Associated  Bodies  Worlcing  Group 
on  Stability  and  Load  Lines  and  on 
Fishing  Vesseis  Safety;  Notice  of 
Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  will  conduct  an  open 
meeting  at  9  a.m.  on  Monday,  January 
31,  2000,  in  Room  6103,  at  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW,  Washington.  DC  20593- 
0001.  This  meeting  will  discuss  the 
upcoming  43RD  Session  of  the 
Subcommittee  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety 
(SLF)  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO)  which  will  be  held  on  September 
11-15.  2000,  at  the  IMO  Headquarters  in 
London,  England. 

Items  of  discussion  will  include  the 
following: 


a.  Review  of  results  from  last  SLF 
meeting  (SLF  42), 

b.  Harmonization  of  damage  stability 
provisions  in  the  IMO  instruments, 

c.  Revision  of  technical  regulations  of 
the  1966  International  Load  Line 
Convention, 

d.  Revision  of  the  High  Speed  Craft 
Code, 

e.  Development  of  the  damage 
consequence  diagrams  for  inclusion  in 
damage  control  plan  guidelines,  and 

f.  Revisions  to  the  Fishing  Vessel 
Safety  Code  and  Voluntary  Guidelines 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Paul 
Cojeen,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSE-2),  Room  1308, 
2100  Second  Street,  SW,  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
2988. 

Dated:  January  5,  2000. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

[FR  Doc.  00-984  Filed  1-14-00;  8:45  am] 

BILUNG  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Hector 
International  Airport,  Fargo,  North 
Dakota 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Hector  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  or 
before  February  17.  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Bismarck  Airports 
District  Office.  2000  University  Drive, 
Bismarck.  North  Dakota  58504. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Shawn 
Dobberstein,  Executive  Director,  of  the 


Municipal  Airport  Authority,  Fargo, 
North  Dakota  at  the  following  address: 
Mimicipal  Airport  Authority,  P.O.  Box 
2845,  Fargo.  North  Dakota  58108. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Municipal 
Airport  Authority.  Fargo,  North  Dakota 
under  §  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Irene  R.  Porter,  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invite  public 
comment  on  the  application  to  use  the 
revenue  fi'om  a  PFC  at  Hector 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  29, 1999,  the  FAA 
determined  that  the  application  to  use 
the  revenue  fi-om  a  PFC  submitted  by 
the  Municipal  Airport  Authority,  Fargo. 
North  Dakota  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
29,  2000. 

The  foUovdng  is  a  brief  overview  of 
the  application. 

PFC  application  number:  00-04-U- 
00-FAR. 

Level  of  the  PFC:  $3.po. 

Actual  charge  effective  date:  January 
1,  1997. 

Estimated  charge  expiration  date: 
February  1,2000. 

Total  approved  net  PFC  revenue: 
$1,720,410.00. 

Brief  description  of  proposed  project: 
Install  a  box  culvert  in  Cass  County 
Drain  10. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator  (ATCO)  Class 
Carriers  filing  FAA  Form  1800-31. 

Ai^'  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Municipal 
Airport  Authority,  Fargo,  North 
Dakota — Executive  Directors  offices  at 
the  Hector  international  Airport. 
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Issued  in  Des  Pl4ines,  Illinois  on  January 
.  2000. 


Benito  De  Leon, 

Manager.  Planni, 
Airport  Division. 
[FR  Doc.  00-1054 
8ILUNG  CODE  4910-1 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  HIghwa  '  Administration 


Impact  Statement; 
LA 


AGENCY:  FederalJHighway 
Administration  i  FHWA),  DOT. 
ACTtON:  Withdraival  of  Notice  of  Intent. 


SUMMARY:  The  F  IWA  is  issuing  this 


notice  to  advise 
Notice  of  Intent 
environmental  i 
for  the  proposed 
Jefferson  Parish 
withdravm.  The 


he  public  that  the 
o  prepare  an 
npact  statement  (EIS) 
highway  project  in 
Louisiana  has  been 
Louisiana  DOTD  is  not 


planning  to  purs  ue  the  project  as 
proposed. 

FOR  FURTHER  INFbRMATJON  CONTACT:  Mr. 
William  C.  Farr,  Program  Operations 
Manager.  Federj  1  Highway 
Administration,  5304  Flanders  Drive, 
Suite  A,  Baton  F  ouge,  Louisiana  70808 
or  Ms.  Michele  Deshotels, 
Environmental  1  mpact  Program 
Manager,  Louisi  ma  Department  of 
Transportation  i  nd  Development, 
Section  28,  P.O.  Box  94245,  Baton 
Rouge,  Louisiana  70804-9245, 
Telephone:  (225)  92^9190. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  was  published  (Federal 
Register,  Vol.  4;  ,  No.  229)  to  prepare 
and  environmer  tal  impact  statement 
(EIS)  on  a  proposal  to  extend  LA-3134 
from  its  termini  s  at  the  south  end  of 
Wagner's  Ferry  Jridge  southwesterly 
through  the  tow  n  of  Jean  Lafitte  crossing 
Bayou  Barataria  and  terminating  at  LA- 
301  in  Barataria  The  proposed  facility 
would  have  bee  i  a  two-lane  highway 
between  2.4  mil  bs  and  3.6  miles  in 
length,  dependi  ig  upon  the  location. 
The  proposed  h  ghway  would  have 
provided  impro  i^ed  access  to  and  from 
Jean  Lafitte  and  Barataria. 

Alternatives  c  onsidered  were:  (1)  No 
build;  (2)  a  controlled  access  facility  on 
structure;  (3)  a  <  ontrolled  access  facility 
on  embankmen  ;  and  (4)  upgrading  LA- 
45  and  a  new  bi  idge  across  Bayou 
Barataria  betwe  jn  Jean  Lafitte  and 
Barataria. 

There  were  n  j  plans  to  hold  a  formal 
scoping  meetin  ;  for  the  proposed 
actions.  A  publ  c  hearing  would  have 
been  held  at  a  c  onvenient  time  and 
place  for  persoi  is  in  the  project  area 


after  the  Draft  Environmental  Impact 
Statement  had  been  circulated.  The 
hearing  would  have  been  announced 
through  the  local  news  media. 
Comments  and  suggestions 
concerning  the  proposed  action  and  the 
EIS  were  invited  to  be  directed  to  the 
FHWA  or  Louisiana  Department  of 
Transportation  and  Development. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  5,  2000. 
William  A.  Sussmann, 

Division  Administrator,  FHWA.  Baton  Rouge, 

Louisiana. 

[FR  Doc.  00-1110  Filed  1-14-00;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  RSAC-96-1,  Notice  No.  20] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 


SUMMARY:  FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Friday,  January 
28,  2000. 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  The  Wyndham 
Washington  DC  Hotel,  1400  M  Street 
NW,  Washington,  DC,  (202)  429-1700. 
The  meeting  is  open  to  the  public  on  a 
first-come,  first-served  basis  and  is 
accessible  to  individuals  with 
disabilities.  Sign  language  interpreters 
can  be  made  available  for  individuals 
with  hearing  impediments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCully,  RSAC  Coordinator, 
FRA,  1120  Vermont  Avenue,  NW,  Stop 
25,  Washington,  DC  20590,  (202)  493- 
6305  or  Grady  Cothen,  Deputy  Associate 
Administrator  for  Safety  Standards  and 
Program  Development,  FRA,  1120 
Vermont  Avenue.  NW,  Stop  25, 
Washington.  DC  20590,  (202)  493-6302. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FRA  is  giving  notice  of  a  meeting 
of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Wednesday, 
September  8, 1999.  The  meeting  will  be 
held  at  The  Wyndham  Hotel,  1400  M 
Street,  NW,  Washington,  DC.  All  times 
noted  are  Eastern  Standard  Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  rculroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  from  among  27 
organizations  representing  various  rail 
industry  perspeqj^ves,  and  2  associate 
non-voting  representatives  from  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 
Staff  of  the  National  Transportation 
Safety  Board  and  Federal  Transit 
Administration  also  participate  in  an 
advisory  capacity. 

Duririg  this  meeting,  FRA  may  request 
the  RSAC  to  accept  tasks  addressing 
safety  issues  related  to  rail  operations 
on  the  Northeast  Corridor  and  revising 
the  regulations  governing  the  protection 
of  employees  engaged  in  the  inspection, 
testing,  repair  and  servicing  of  rolling 
equipment  (49  CFR  part  218,  subpart  B). 
FRA  intends  to  present  a  Planning  Task 
examining  the  issue  of  qualification  and 
certification  of  safety-critical  employees 
to  the  RSAC  for  consideration  and 
acceptance. 

The  RSAC  will  be  briefed  on  the 
current  status  of  activities  of  RSAC 
working  groups  and  task  forces 
responsible  for  carrying  out  tasks  the 
RSAC  has  accepted  involving 
locomotive  cab  working  conditions, 
positive  train  control,  the  definition  of 
reportable  "train  accident", 
incorporation  of  provision  for  gage 
restraint  measurement  within  the  Track 
Safety  Standards,  and  locomotive 
crashworthiness.  The  Committee  may  be 
asked  to  authorize  mail  ballot  approval 
of  one  or  more  proposed  rule  dociunents 
involving  these  topics. 

Informational  briefings  on  general 
safety-related  issues  including  Safety 
Assurance  and  Compliance  Program 
initiatives,  the  findings  and 
recommendations  of  the  Switching 
Operations  Fatality  Analysis  Working 
Group,  Department  of  Transportation 
proposals  for  changes  to  alcohol  and 
drug  testing  procedures,  a  recent 
National  Transportation  Safety  Board 
recommendation  on  crew  resource 
management  training  programs,  and  the 
proposed  requirement  concerning  train 
horns  at  public  highway-rail  grade 
crossings,  will  be  provided. 
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Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11,  1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington,  DC. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

|FR  Doc.  00-1055  Filed  1-14-00;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docltet  No.  33841] 

R.J.  Gorman  Railroad  Company/ 
Memphis  Line — Operation 
Exemption — Line  in  Montgomery  and 
Stewart  Counties,  TN 

R.J.  Gorman  Railroad  Company/ 
Memphis  Line  (RJCM),  a  Class  III 
common  carrier  by  rail,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  operate  an  abandoned 
rail  line  extending  from  former  milepost 
LF-182.50,  at  Zinc,  TN,  to  former 
milepost  LF-199.08,  at  Cumberland 
City,  TN,  a  distance  of  approximately 
16.58  miles  in  Montgomery  and  Stewart 
Counties,  TN.'  The  line  would  connect 
with  RJCM's  existing  rail  line  at  Zinc. 

The  exemption  became  effective  on 
December  30,  1999,  7  days  after  the 
exemption  was  filed. - 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33841,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 


'  RJCM  states  that  the  rail  line  was  abandoned  by 
Seaboard  Systems  Railroad,  Inc.  (SBD)  in  1984.  See 
Seaboard  System  Railroad,  Inc. — Abandonment — in 
Houston.  Stewart  and  Montgomery  Counties.  TN. 
Docket  No.  AB-55  (Sub-No.  84)  (ICC  served  Oct.  5. 
1983).  R)CM  further  states  that  it  had  previously 
acquired  the  right,  title  and  interest  of  CSX 
Transportation,  Inc.  (CSXT),  SBD's  successor,  in  the 
abandoned  rail  line,  as  well  as  a  short  segment  of 
the  abandoned  line  that  had  been  transferred  by 
CSXT  to  a  third  party. 

■^RJCM's  has  indicated  that  its  present  and 
projected  annual  revenues  exceed  S5  million  and 
has  acknowledged  that  the  60-day  advance  notice 
requirements  of  49  CFR  1150.32(e)  would  appear  to 
apply  here.  RICM  simultaneously  fded  a  petition  for 
waiver  of  the  advance  notice  requirement.  The 
purpose  of  the  Board's  rule  at  49  CFR  1150.32(e)  is 
to  give  advance  notice  of  a  transaction  to  any 
employees  on  the  affected  line.  Because  the  line 
had  been  previously  abandoned  and  there  thus  are 
no  employees  on  the  line,  the  rule  does  not  apply 
here. 


of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  J. 
Litwiler,  Oppenheimer  Wolff  & 
Donnelly  (Illinois),  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue,  Chicago,  IL  60601-6710. 
Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  11.  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-1078  Filed  1-14-00;  8:45  am] 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33833] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption — Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF)  over 
UP's  rail  line  between  Stockton,  CA,  in 
the  vicinity  of  UP's  milepost  82.3 
(Fresno  Subdivision),  and  Fresno,  CA. 
in  the  vicinity  of  UP's  milepost  207.0 
(Fresno  Subdivision).  BNSF  will  operate 
its  own  trains  with  its  own  crews  over 
UP's  line  under  the  trackage  rights 
agreement.! 

The  transaction  is  scheduled  to  be 
consummated  on  or  shortly  after 
January  15,  2000. 

The  purpose  of  the  trackage  rights  is 
to  allow  BNSF  to  operate  over  an 
alternate  line  while  BNSF's  lines  are 
undergoing  maintenance  and  repair. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. -Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 


.     '  On  December  29,  1999,  BNSF  and  I'P  tiled  a 
petition  for  exemption  in  STB  Finance  Docket  No. 
33833  (Sub-No.  1).  The  Burlington  Northern  and 
Santa  Fe  HaiUyay  Company — Trackage  Rightu 
Exemption — Union  Pacific  Railroad  Company. 
wherein  BNSF  and  UP  request  that  the  Board 
permit  the  proposed  overhead  trackage  rights 
arrangement  described  in  the  present  proceeding  to 
expire  on  February  7,  2000.  That  petition  will  be 
addressed  by  the  Board  in  a  separate  decision. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33833,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Yolanda 
Grimes  Brown,  Esq.,  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company,  P.O.  Box  961039,  Fort  Worth, 
TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  11.  2000. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  00-1079  Filed  1-14-00:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Assistant  Secretary  for 
International  Affairs 

Survey  of  Foreign  Portfolio  Investment 
in  the  United  States  as  of  March  31, 
2000 

AGENCY:  Department  of  the  Treasury'. 
ACTION:  Notice  of  reporting 
requirements. 

SUMMARY:  By  this  Notice,  the 
Department  of  the  Treasury  is  informing 
the  public  that  it  is  conducting  a 
mandatory  survey  of  foreign  holdings  of 
United  States  securities  as  of  March  31, 
2000.  This  Notice  constitutes  legal 
notification  to  all  United  States  persons 
(defined  below)  who  meet  the  reporting 
requirements  set  forth  in  this  Notice  that 
they  must  respond  to,  and  comply  with, 
this  survey.  United  States  persons  who 
meet  the  reporting  requirements  but 
who  do  not  receive  a  set  of  the  survey 
forms  and  instructions  should  contact 
the  Federal  Reserve  Bank  of  New  York, 
acting  as  fiscal  agent  for  the  Department 
of  the  Treasury,  at  (212)  720-8211  to 
obtain  a  copy. 

DEFINITION:  A  U.S.  person  is  any 
individual,  branch,  partnership, 
associated  group,  association,  estate, 
trust,  corporation,  or  other  organization 
(whether  or  not  organized  under  the 
laws  of  any  State),  and  any  government 
(including  a  foreign  government,  the 
United  States  Government,  a  state. 
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provincial,  or  bcal  gcverament,  and  any 
agency,  corpor  ition,  financial 
institution,  or  i  »ther  entity  or 
instrumentalit; '  thereof,  including  a 
government-sponsored  agency),  who 
resides  in  the  I  Jnited  States  or  is  subject 
to  the  jurisdict  on  of  the  United  States. 
WHO  MUST  REPORT:  The  following 
U.S.  persons  xr  ust  report  on  this  survey: 

— U.S.  persons  who  manage  the 
safekeeping  )f  U.S.  securities  (as 
specified  be!  ow)  for  foreign  persons. 
These  U.S.  p  arsons,  who  include  the 
affiliates  in  t  le  United  States  of 
foreign  entit  es,  and  are  henceforth 
referred  to  a:  U.S.  custodians,  must 
report  on  thi  s  survey  if  the  total 
market  valu«  of  the  U.S.  seciuities 
whose  safeki  seping  they  manage  on 
behalf  of  fori  sign  persons — aggregated 
over  all  acco  unts  and  for  all  branches 
and  affiliate!  of  their  firm — is  $20 
million  or  m  ore  as  of  March  31,  2000. 

— U.S.  persons  who  issue  securities,  if 
the  total  mai  ket  value  of  their 
seciuities  ov  rned  directly  by  foreign 
persons — ag  negated  over  all 
securities  isi  ued  by  all  subsidiaries 
and  affiliates  of  the  firm,  including 
investment  companies,  trusts,  and 
other  legal  e  titities  created  by  the 
firm — is  $20  million  or  more  as  of 
March  31,  2i)00.  U.S.  issuers  should 
report  only  foreign  holdings  of  their 
securities  wnich  are  directly  known  to 
them;  i.e.,  vvpere  issuer  ownership 


records  reflect  a  foreign  owner 
directly.  Securities  held  by  U.S. 
nominees,  such  as  bank  or  broker 
custody  departments,  should  be 
considered  to  be  U.S. -held  seciu-ities 
as  far  as  the  issuer  is  concerned. 

WHAT  TO  REPORT:  The  siUT^ey  will 
measure  foreign  holdings  of  all  equity 
securities,  and  all  debt  securities  with 
an  original  term-to-maturity  in  excess  of 
one  year. 

HOW  TO  REPORT:  Copies  of  the 
survey  forms  and  instructions,  which 
contain  complete  information  on 
reporting  procedures,  can  be  obtained 
by  contacting  Mr.  Tony  Alvarez  at  (212) 
720-8211  or  the  survey  staff  at  (212) 
720-6300,  e-mail: 
tony.alvarez@ny.frb.org  or 
inbound.help@ny.frb  org.  The  mailing 
address  is:  Federal  Reserve  Bank  of  New 
York,  Foreign  Portfolio  Investment  Unit, 
Second  Floor,  33  Liberty  Street,  New 
York,  NY  10045-0001.  Inquiries  can 
also  be  made  to  Mr.  William  L.  Griever, 
Federal  Reserve  Board  of  Governors,  at 
(202)  452-2924,  e-mail: 
william.l.griever@frb.gov;  or  to  Dwight 
Wolkow  at  (202)  622-1276,  e-mail: 
wolkowd@do.treas.gov. 

WHEN  TO  REPORT:  Data  should  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  acting  as  fiscal  agent  for 
the  Department  of  die  Treasury,  by  June 
30,  2000. 


PAPERWORK  REDUCTON  ACT 
NOTICE:  This  data  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  and 
assigned  control  number  1505-0123.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  OMB.  The  estimated 
average  annual  burden  associated  with 
this  collection  of  information  is  16 
hoius  per  respondent  for  exempt 
reporters,  40  hours  per  respondent  for 
issuers  of  securities,  and  160  hours  per 
respondent  for  custodians  of  securities. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Department  of  the  Treasury, 
Attention  Administrator,  International 
Portfolio  Investment  Data  Systems, 
Room  5205  MT,  Washington,  D.C. 
20220,  and  to  OMB,  Attention  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Wcishington,  D.C. 
20503. 

Dated:  January  11,  2000. 
Dwight  Wolkow, 

Administrator,  International  Portfolio 

Investment  Data  Reporting  Systems. 

[FR  Doc.  00-1018  Filed  1-14-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  (2  and  97 

[FRL-6515-5] 

RIN  206(>-AH8a 

Findings  of  S^nificant  Contribution 
and  Rulemal(ing  on  Section  126 
Petitions  for  Purposes  of  Reducing 
Interstate  Ozohe  Transport 

AGENCY:  Envirtonmental  Protection 
Agency  (EPA). 
ACTION:  Final  ijule. 


Hay: 


thiit 


accordance  with  section 

Air  Act  (CAA),  EPA  is 
action  on  petitions  filed  by 
Northeastern  States  seeking  to 

ate  transport  of  nitrogen 
I  jne  of  the  precxirsors  of 
o^one.  In  an  action 
25,  1999,  EPA 
portions  of  the  petitions 
under  the  1-hour  and/ or 
I  ational  ambient  air 
standards  (NAAQS)  based  on 
merit.  However,  EPA 
makiiig  section  126  findings  as 
i  jnd  EPA  stayed  on  track 
req  uirements  of  the  NOx 
eme  itation  plan  call  (NOx 
Subs(  quently,  two  court 

the  May  25  final  rule.  In 
court  remanded  the  8- 
NAAQS.  In  a  separate 
cou  rt  granted  a  motion  to 
submission  deadline  for  the 
light  of  the  court 
modifying  two  aspects  of 


sumimary:  In 

126  of  the  CI 
taking  final 
eight 

mitigate  inters 
oxides  (NOx), 
ground-level 
published  on 
determined 
are  approvable 
8-hour  ozone 
quality 

their  technical 
deferred 
long  as  States 
to  meet  the 
State  impl 
SIP  call) 
rulings  affecte< 
one  ruling,  the 
hour  ozone 
action,  the 
stay  the  SIP 
NOx  SIP  call 
rulings,  EPA  is 
the  May  25  rul; 

Based  on 
determination! 
NAAQS  made 
EPA  is  making 
a  number  of 
units  (EGUs) 
and  turbines 
emit  in  violati 
against  signifi 
nonattainment 
in  the 


In 


aff  rmative 


petition]  ng 


laige 
and 
n  imed 


icn 
iqan 


technical 
for  the  1-hour  ozone 
in  the  May  25  rule,  today, 
section  126  findings  that 
electric  generating 
large  industrial  boilers 

in  the  petitions 
of  the  CAA  prohibition 
tly  contributing  to 
or  maintenance  problems 
States.  The  EPA  is 
the  affirmative 

based  on  the  8- 
pending  further 
n  the  NAAQS  litigation, 
finalizing  the  Federal 
ing  Program  as  the 
for  sources  affected  by 
requirement  replaces 
in  the  May  25  final 


staying  indefir  itely 
technical  determinations 
hour  ozone  n4aQS 
developments 
The  EPA  is 
NOx  Budget 
control  remed] 
today's  rule, 
the  default  rei 
rule. 

DATES:  The  fin^l  rule  is  effective 
February  17 
ADDRESSES:  Dojcuments 
action  are  avai 
Air  and  Radiation 


also 
Tiad 


T  lis 
n  edy 


relevant  to  this 
able  for  inspection  at  the 
Docket  and 


Information  Center  (6102),  Attention: 
Docket  No.  A-97-43,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  room  M-1500, 
Washington.  DC  20460,  telephone  (202) 
260-7548  between  8:00  a.m.  and  5:30 
p.m.,  Monday  though  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Carla 
Oldham,  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3347,  email  at 
oldham.carla@epa.gov.  Please  refer  to 
SUPPLEMENTARY  INFORMATION  below  for  a 
list  of  contacts  for  specific  subjects 
discussed  in  today's  action. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  vinder 
docket  number  A-97-43  (including 
conunents  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information,  is  available  for 
inspection  fi'om  8:00  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document.  In 
addition,  the  Federal  Register 
rulemaking  actions  and  associated 
documents  are  located  at  http:// 
wvvrw.epa.gov/ttn/rto/126.  Documents 
containing  the  historical  heat  input  data 
used  to  calculate  the  NOx  allowance 
allocations,  listed  in  appendices  A  and 
B  to  part  97,  are  available  at  this  website 
and  have  been  placed  in  the  rulemaking 
docket. 

The  EPA  has  issued  a  separate  rule  on 
NOx  transport  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
.  Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone."  The 
rulemaking  docket  for  that  rule  (Docket 
No.  A-96-56),  hereafter  referred  to  as 
the  NOx  SIP  call,  contains  information 
and  analyses  that  EPA  has  relied  upon 
in  the  section  126  rulemaking,  and 
hence  documents  in  that  docket  are  part 
of  the  rulemaking  record  for  this  rule. 
Documents  related  to  the  NOx  SIP  call 
rulemaking  are  available  for  inspection 
in  docket  number  A-96-56  at  the 
address  and  times  given  above. 


For  Additional  Information 

For  additional  information  related  to 
air  quality  analysis,  please  contact  Carey 
Jcuig,  Office  of  Air  Quality  Planning  and 
Standards;  Emissions,  Monitoring,  and 
Analysis  Division,  MD-14,  Research 
Triangle  Park,  NC  27711,  telephone 
(919)  541-5638.  For  questions  regarding 
the  NOx  cap-and-trade  program,  please 
contact  Sarah  Dunham,  Office  of 
Atmospheric  Programs,  Clean  Air 
Markets  Division,  MC-6204J,  401  M 
Street  SW,  Washington,  DC  20460, 
telephone  (202)  564-9087.  For  questions 
regarding  regulatory  cost  analyses  for 
electricity  generating  sources,  please 
contact  Mary  Jo  Krolewski,  Office  of 
Atmospheric  Programs,  Clean  Air 
Markets  Division,  MC-6204J,  401  M 
Street  SW,  Washington,  DC  20460, 
telephone  (202)  564-9847.  For  questions 
regarding  regulatory  cost  analyses  for 
other  stationary  sources,  please  contact 
Larry  Sorrels,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Strategies  and  Standards  Division,  MD- 
15,  Research  Triangle  Park,  NC  27711, 
telephonet.(919)  541-5041. 
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I.  Background  and  Summary  of 
Rulemaking 

A.  Summary  of  Rulemaking  and 
Affected  Sources 

1.  Summary  of  Action  to  Date 

In  a  notice  of  final  rulemaking  (NFR) 
signed  on  April  30,  1999  and  published 
on  May  25,  1999  (May  25  NFR  or  May 
25,  1999.final  rule),  EPA  took  action  on 
eight  ozone-related  petitions  submitted 
individually  by  eight  northeastern 
States  under  section  126  of  the  CAA(64 
FR  28250;  May  25,  1999).  As  discussed 
in  Section  II.A.  of  the  May  25  NFR, 
section  126  of  the  CAA  authorizes  a 


downwind  State  to  petition  EPA  for  a 
finding  that  any  new  (or  modified)  or 
existing  major  stationary  source  or 
group  of  stationary  soiux:es  upwind  of 
the  State  emits  or  would  emit  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D){i)  because  their  emissions 
contribute  significantly  to 
nonattainment,  or  interfere  with 
maintenance,  of  a  NAAQS  in  the  State. 
Sections  110(a)(2)(D)(i),  126(b)-(c).  If 
EPA  makes  the  requested  finding,  the 
soiux;es  must  shut  down  within  3 
months  from  the  finding  unless  EPA 
directly  regulates  the  soiuces  by 
establishing  emissions  Umitations  and  a 
compliance  schedule,  extending  no  later 
than  3  years  from  the  date  of  the 
finding,  to  eliminate  the  prohibited 
interstate  transport  of  pollutants  as 
expeditiously  as  possible.  See  sections 
110(a)(2)(D)(i)  and  126(c). 

The  States  that  petitioned  EPA  imder 
section  126  (addressed  by  today's  final 
rule)  are  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Rhode  Island,  Permsylvania,  and 
Vermont.  Each  petition  requests  that 
EPA  make  a  finding  that  certain  major 
stationary  sotirces  or  groups  of  sources 
in  upwind  States  emit  NOx  emissions  in 
violation  of  the  CAA's  prohibition  on 
amoimts  of  emissions  that  contribute 
significantly  to  ozone  nonattainment  or 
maintenance  problems  in  the 
petitioning  State.  The  petitions  vary  in 
geographic  scope  covered,  types  of 
sources  identified,  and  recommended 
control  remedies.  All  of  the  eight 
petitioning  States  requested  section  126 
findings  under  the  1 -hour  ozone 
standard.  Five  of  the  petitioning  States 
(Maine,  Massachusetts,  New  Hampshire, 
Pennsylvania,  and  Vermont)  also 
requested  section  126  findings  under 
the  8-hour  ozone  standard.  Section  126 
provides  that  if  EPA  finds  that 
identified  stationary  sources  emit  in 
violation  of  the  section  110(a)(2)(D) 
prohibition  on  emissions  that 
significantly  contribute  to  ozone 
nonattainment  or  maintenance  problems 
in  a  petitioning  State,  EPA  is  authorized 
to  establish  Federal  emissions  limits  for 
the  sources.  Section  I  of  the  May  25  NFR 
describes  the  petitions  and  Section  11 
sets  forth  EPA's  interpretation  of  section 
126  and  the  analyticaJ  test  EPA  used  to 
evjJuate  the  petitions.  Familiarity  with 
the  May  25  NFR  is  assumed  for  the 
purposes  of  today's  final  rule. 

In  the  May  25  NFR,  EPA  made  final 
determinations  that  six  of  the  eight 
petitions  have  technical  merit.  The  EPA 
made  affirmative  determinations  that 
existing  and  new  large  electric 
generating  units  (EGUs)  and  large 
industrial  boilers  and  turbines  (non- 
EGUs)  located  in  certain  States 


identified  in  the  section  126  petitions 
are  significantly  contributing  to 
nonattainment  in,  or  interfering  with 
maintenance  by,  one  or  more  of  the 
petitioning  States  with  respect  to  the  1- 
hotir  and/or  8-hour  ozone  standards. 
Under  the  1-hour  standard,  EPA  made 
affirmative  technical  determinations  of 
significant  contribution  for  sources 
located  in  the  District  of  Columbia  and 
12  States.  Under  the  8-hour  standard, 
EPA  made  affirmative  technical 
determinations  of  significant 
contribution  for  sources  located  in  the 
same  States  and  the  District  of  Columbia 
as  under  the  1-hour  standard  plus  seven 
additional  States. 

In  the  May  25  NFR,  EPA  also  denied 
the  portions  of  the  petitions  that  did  not 
have  technical  merit.  Under  the  1-hour 
standard,  EPA  fully  denied  the  petitions 
from  Rhode  Island,  Maine,  New 
Hampshire,  and  Vermont  because  the 
States  had  clean  air  quality.  The  EPA 
fully  denied  the  Vermont  petition  under 
the  8-hour  standard  because  that  State 
did  not  have  any  current  or  projected  8- 
hour  air  quality  problems. 

The  EPA  also  provided  that  the 
portions  of  the  petitions  for  which  EPA 
made  affirmative  technical 
determinations  would  be  automatically 
deemed  granted  (the  section  126 
findings  made)  or  denied  at  certain  later 
dates  pending  certain  actions  by  the 
States  and  EPA  regarding  State 
submittals  in  response  to  the  final  NO  x 
SIP  call.  Interpreting  the  interplay 
between  sections  110  and  126,  EPA 
explained  in  the  May  25  NFR  that  a 
State's  compliance  with  the  NOx  SIP 
call  would  eliminate  the  basis  for  a 
finding  under  section  126  based  on 
these  petitions  for  soiux;es  located  in 
that  State.  The  EPA  concluded  it  was 
appropriate  to  structure  its  action  on  the 
section  126  petitions  to  account  for  the 
existence  of  the  NOx  SIP  call,  given  that 
the  NOx  SIP  call  had  an  explicit  and 
expeditious  schedule  for  compliance 
(see  64  FR  28274-28277).  Accordingly, 
EPA  made  technical  determinations  on 
the  section  126  petitions,  but  deferred 
making  final  findings.  The  schedule  and 
conditions  under  which  the  applicable 
final  findings  on  the  petitions  would 
have  been  deemed  made  are  discussed 
in  Section  I.E.  of  the  May  25  NFR. 

As  discussed  in  Section  IV  of  the  May 
25  NFR,  EPA  was  required  under  a 
consent  decree  to  take  final  action  on 
the  eight  petitions  by  April  30,  1999, 
including  promulgating  a  control 
remedy  for  sources  that  would  be 
subject  to  an  affirmative  finding  under 
section  126.  In  a  proposal  published  on 
October  21.  1998  (63  FR  56292),  EPA 
proposed  a  NOx  cap-and-trade  program 
as  the  section  126  control  requirements. 
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However,  EPA  [was  not  able  to  finalize 
the  trading  pro  p-am  by  April  30, 1999, 
because  the  Ag  sncy  needed  additional 
time  to  evaluat  s  the  numerous 
comments  it  received  on  the  trading 
program  proposal  and  the  source- 
specific  emissions  inventory  data.  In  the 
May  25  NFR,  EPA  finalized  the  general 
parameters  of  the  trading  program 
control  remedy  including,  among 
others,  the  decision  to  implement  a  NOx 
cap-and-trade  program  as  the  control 
remedy,  the  co  itrol  levels  the  trading 
program  would  be  based  on,  the 
definition  of  th  b  types  of  sources  that 
would  be  subject  to  the  trading  program, 
and  the  compli  ance  date.  The  EPA 
indicated  it  would  finalize  the  complete 
Federal  NOx  Budget  Trading  Program 
and  allowance  dlocations  for  the 
section  126  soi  rces  later. 

On  January  1 3,  1999  (64  FR  2416), 
EPA  reopened  he  comment  period  on 
the  section  126  proposal,  to  take  further 
comment  on  so  urce-specific  emission 
inventory  data.  This  comment  period 
was  establishec  in  conjunction  with  the 
extended  perio  i  for  the  public  to  submit 
emissions  inve  itory  revisions  for  the 
purpose  of  the  NO  x  SIP  call.  The  EPA 
indicated  that  llie  revised  inventory 
would  be  used  to  identify  the  individual 
sources  that  wc  uld  be  subject  to  section 
126  findings  and  for  assigning  their  NOx 
allowance  alloc  ations  for  piuposes  of 
the  Federal  NO  x  Budget  Trading 
Program.  The  EPA's  process  for 
evaluating  the  ;  nventory  data  and  EPA's 
response  to  the  emissions  inventory 
comments  is  given  in  the  document, 
"Responses  to  he  2007  Baseline  Sub- 
Inventory  Infor  mation  and  Significant 
Comments  for  1  he  Final  NOx  SIP  Call 
and  Proposed  Rulemakings  for  Section 
126  Petitions  alid  Federal 
Implementatioi  i  Plans — Technical 
Amendment  Version,  December  1999," 
and  contained  n  the  docket  for  this 
rule. 

The  EPA  fin<  lized  a  default  remedy  in 
the  May  25  NFR  that  would  apply  to 
affected  source  >  in  the  event  that  EPA 
failed  to  finalize  the  trading  program 
prior  to  any  section  126  findings  being 
triggered.  The  IPA  emphasized  that  it 
did  not  expect  pat  the  default  remedy 
would  ever  be  Applied,  because  EPA 
fully  intended  to  complete  the  trading 
program  and  dilete  the  default  remedy 
by  the  time  any  findings  were  made. 

After  EPA  signed  the  section  126  final 
rule  on  April  sp,  1999  (published  on 
May  25,  1999),  the  U.S.  Court  of 
Appeals  for  th«  District  of  Columbia 
Circuit  (D.C.  Ci  rcuit)  issued  two  rulings 
related  to  the  8  hour  ozone  standard  and 
the  NOx  SEP  call  that  affected  the 
section  126  action.  In  one  decision,  the 
court  remandei  I  the  8-hour  National 


Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone,  which  formed  part  of  the 
underlying  technical  basis  for  certain  of 
EPA's  determinations  under  section 
126.  See  American  Trucking  Ass' n  v. 
EPA.  175  F.3d  1027  (D.C.  Cir.,  1999). 
reh  'g  granted  in  part  and  denied  in  part. 
No.  97-1440  and  consolidated  cases 
(D.C.  Cir.,  October  29, 1999).  On 
October  29.  1999,  the  D.C.  Circuit 
granted  in  part  EPA's  Petition  for 
Rehearing  and  Rehearing  En  Banc  (filed 
on  June  28,  1999)  in  American 
Trucking,  and  modified  portions  of  its 
opinion  addressing  EPA's  ability  to 
implement  the  eight-hour  standard.  See 
American  Trucking.  1999  WL  979463 
(Oct.  29,  1999).  The  court  denied  the 
remainder  of  EPA's  rehearing  petition. 
Id.  In  a  separate  action,  the  D.C.  Circuit 
granted  a  motion  to  stay  the  State 
implementation  plan  (SIP)  submission 
deadlines  established  in  the  NOx  SIP 
call.  See  Michigan  v.  EPA,  No.  98-1497 
(D.C.  Cir.,  May  25,  1999)  (order  granting 
stay  in  part).  In  the  May  25  NFR,  EPA 
had  deferred  making  final  findings 
under  section  126  as  long  as  States  and 
EPA  stayed  on  schedule  to  meet  the 
requirements  of  the  NOx  SIP  call. 

In  response  to  these  rulings,  EPA 
stayed  the  effectiveness  of  the  May  25 
NFR  until  November  30,  1999  while  it 
conducted  a  parallel  rulemaking  to 
address  issues  raised  by  the  court 
rulings  (64  FR  33956;  June  24,  1999). 

On  June  24.  1999  (64  FR  33962),  EPA 
proposed  to  amend  two  aspects  of  the 
May  25  NFR.  The  EPA  proposed  to  stay 
indefinitely  the  affirmative  technical 
determinations  based  on  the  8-hour 
standard  pending  further  developments 
in  the  NAAQS  litigation.  The  EPA  also 
proposed  to  remove  the  trigger 
mechanism  for  making  section  126 
findings  that  was  based  on  the  NOx  SIP 
Ccdl  deadlines  and  instead  make  the 
findings  in  a  final  rule  to  be  issued  in 
November  1999.  In  the  Jime  24 
proposal,  EPA  explained  why  it 
originally  made  sense  to  link  the  section 
126  action  to  the  NOx  SIP  call  and  why 
EPA  believes  it  is  no  longer  appropriate 
to  do  so  in  the  absence  of  a  compliance 
schedule  for  the  NOx  SIP  call. 

The  EPA  notes  it  received  several 
comments  on  the  June  24,  1999  proposal 
that  the  Agency  considers  to  be  outside 
the  scope  of  that  proposal.  These 
comments  relate  primarily  to  issues  that 
have  been  addressed  previously  either 
in  the  NOx  SIP  call  final  rule,  the  NOx 
SIP  call  response  to  comments 
document,  the  May  25,  1999  final  rule 
for  the  section  126  petitions,  or  the 
April  1999  response  to  comments 
document  for  the  section  126  petitions. 
The  EPA  may  respond  separately  to 
these  comments,  which  the  Agency 


believes  should  be  considered  to  be,  in 
effect,  petitions  for  reconsideration  of 
the  May  25,  1999  final  rule.  A  notice 
will  be  published  in  the  Federal 
Register  to  announce  the  availability  of 
these  responses  in  the  rulemaking 
docket. 

On  August  9,  1999  (64  FR  43124). 
EPA  issued  a  notice  of  data  availability 
and  request  for  comment  on  three  sets 
of  data  related  to  the  proposed  Federal 
NOx  Budget  Trading  Program.  The  data 
were  made  available  to  ensure  that  EPA 
would  have  accurate  information  for 
developing  the  NOx  allowance 
allocations  for  the  Federal  NOx  Budget 
Trading  Program. 

2.  Summary  of  Today's  Rule 

In  today's  rule.  EPA  is  finalizing  the 
modifications  to  the  May  25  NFR  that 
were  proposed  on  Jime  24, 1999.  The 
EPA  is  also  finalizing  the  Federal  NOx 
Budget  Trading  Program  that  was 
proposed  on  October  21,  1998  and 
deleting  the  defoult  remedy  that  was 
finalized  in  the  May  25  NFR.  The  EPA 
is  finalizing  the  list  of  existing  sources 
that  are  subject  to  this  rule  based  on  the 
revised  inventories. 

In  Section  11.  EPA  discusses  the 
delinking  of  the  section  126  rule  from 
the  NO  X  SIP  call  and  the  making  of  the 
section  126(b)  findings  for  the  petitions 
for  which  EPA  made  affirmative 
technical  determinations  based  on  the  1- 
hour  NAAQS  in  the  May  25  NFR.  The 
findings  apply  to  large  EGUs  and  large 
non-EGUs  located  in  12  States 
(Delaware,  Indiana,  Kentucky, 
Maryland,  Michigan,  North  Carolina, 
New  Jersey.  New  York,  Ohio, 
Pennsylvania,  Virginia,  and  West 
Virginia)  and  the  District  of  Columbia. 
The  EPA  is  indefinitely  staying  the 
affirmative  technical  determinations 
based  on  the  8-hour  NAAQS,  which 
cover  large  EGUs  and  large  non-EGUs 
located  in  all  the  States  covered  by  the 
1-hoiu-  findings  plus  seven  additional 
States  (Alabama,  Connecticut,  Illinois, 
Massachusetts,  Missouri,  Rhode  Island, 
and  Tennessee). 

The  sources  for  which  EPA  is  making 
section  126  findings  must  comply  with 
the  control  requirements  of  the  Federal 
NOx  Budget  Trading  Program 
promulgated  in  today's  rule.  Section  III 
provides  an  overview  of  the  trading 
program  and  explains  the  various 
provisions.  The  combined  list  of 
existing  sources  affected  by  a  section 
126  finding  with  respect  to  at  least  one 
1-hour  petition,  along  with  the  more 
specific  emissions  limitations  in  the 
form  of  tradable  allowance  allocations, 
is  provided  in  Appendices  A  and  B  to 
part  97.  As  discussed  in  the  May  25  rule 
(see  Section  I.D.),  the  1-hour  petitions 
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from  New  York,  Connecticut,  and 
Pennsylvania  petitions  cover  both  new 
and  existing  som-ces.  The  l-hoiu 
petition  from  Massachusetts  does  not 
cover  new  soiuces.  As  discussed  in 
Section  III  below,  the  Federal  NOx 
Budget  Trading  Program  includes  a 
mechanism  for  updating  allocations 
which  can  incorporate  new  sources 
affected  by  findings  relative  to  the 
petitions  from  New  York,  Connecticut, 
and  Peimsylvania.  Prior  to  the  update, 
new  sources  can  receive  allocations 
from  a  new  source  set-aside.  The 
compliance  deadline  is  May  1,  2003. 
The  EPA  is  creating  a  compliance 
supplement  pool  which  will  provide 
additional  allowances  during  the  2003 
and  2004  ozone  seasons  to  increase 
compliance  flexibility  (see  Section 
m.B.4). 

3.  Extension  of  Stay  of  May  25, 1999 
Final  Rule 

In  a  separate  action,  EPA  extended  the 
stay  of  the  May  25,  1999  rule  until 
January  10,  2000.  (See  64  FR  67781; 
December  3,  1999.)  EPA  will  pubhsh  a 
further  stay  to  ensure  that  the  May  25, 
1999  rule  remains  stayed  imtil  today's 
rule  becomes  effective. 

B.  Cost  Effectiveness  of  Emissions 
Reductions 

One  factor  of  the  significant- 
contribution  analysis  that  EPA  applied 
in  the  May  25, 1999  final  rule  is  the 
extent  to  which  "highly  cost-effective" 
NOx  control  measures  are  available  for 
the  types  of  stationary  sources  named  in 
the  petitions  (64  FR  at  28281).  In  the 
May  25, 1999  final  rule,  EPA  selected 
the  highly  cost-effective  measures  by 
examining  the  technological  feasibility, 
administrative  feasibility  and  cost-per- 
ton-reduced  of  various  regionwide 
ozone  season  NOx  control  measiues  (64 
FR  at  28298). 

For  purposes  of  the  May  25, 1999 
final  rule,  EPA  used  cost-effectiveness 


values  developed  for  the  final  NOx  SIP 
call.  In  the  May  25, 1999  final  rule,  EPA 
indicated  that  it  would  revise  the  cost 
estimates  for  the  section  126  rule  based 
on  revised  emission  inventories  in 
conjunction  with  promulgation  of  the 
trading  portion  of  the  section  126 
rulemaking  (64  FR  at  28300).  (The  EPA 
soUcited  comment  on  source-specific 
emission  inventory  data  as  part  of  the 
proposal  on  the  section  126  petition.) 
Therefore,  EPA  has  developed  cost- 
effectiveness  numbers  for  the  source 
categories  located  in  the  1 3  jurisdictions 
affected  by  today's  final  rule  using  the 
cost-effectiveness  methodology  finalized 
in  the  May  25, 1999  rule. 

Some  commenters  have  argued  that 
EPA  must  redo  its  analysis  of  the  cost- 
effectiveness  of  controls  to  reflect  the 
modified  scope  of  the  section  126  rule 
due  to  the  stay  of  the  8 -hour  affirmative 
technical  determinations.  Commenters 
argued  that  EPA  has  underestimated  the 
costs  for  utility  NOx  controls  since 
several  States  and  portions  of  States 
have  been  removed  as  a  result  of  the 
stay  of  the  8-hoiu'  affirmative  technical 
determinations.  In  addition,  one 
conunenter  stated  that  EPA  should 
provide  an  opportunity  to  comment  on 
a  revised  cost-effectiveness  analysis  that 
incorporates  only  the  affected  sources 
under  the  section  126  petitions  based  on 
the  1-hour  standard. 

As  discussed  below,  EPA  has  now 
revised  the  cost-effectiveness  numbers 
based  on  the  revised  inventories  to 
reflect  the  1 3  jurisdictions  covered  by 
today's  section  1 26  final  action  under 
the  1-hour  standard.  Even  with  the 
reduced  scope  of  the  section  126  rule, 
the  cost-effectiveness  niunbers  are 
similar  to  those  presented  in  the  May 
25,  1999  final  rule  and  support  the 
technical  determinations  EPA  made  in 
that  rule.  In  addition,  EPA  continues  to 
use  the  same  cost-effectiveness 
methodology  for  today's  rule  as  it  used 
in  the  May  25, 1999  final  rule,  the 


October  21, 1998  section  126  proposed 
rule,  and  the  NOx  SIP  call  rule. 
Therefore,  commenters  have  had 
opportunities  to  comment  on  the  cost- 
effectiveness  methodology  used  in 
today's  rule. 

In  determining  what,  if  any,  highly 
cost-effective  mix  of  controls  is 
available  for  each  subcategory  named  by 
the  petitioning  Sates  (i.e.,  large  EGUs, 
large  non-EGUs.  large  process  heaters, 
and  small  sources)  the  Agency 
considered  the  average  cost 
effectiveness  of  alternative  levels  of 
controls  for  each  subcategory  as 
described  in  the  final  NOx  SIP  call  (see 
63  FR  at  57400)  and  the  May  25,  1999 
final  rule  (64  FR  at  28300). 

The  average  cost  effectiveness  of  the 
controls  was  calcidated  from  a  baseline 
level  that  included  all  currently 
applicable  Federal  or  State  NO  x  control 
measures  for  each  subcategory.  The 
baseline  did  not  include  Phase  II  and 
Phase  m  of  the  OTC  NOx  MOU  since 
those  measiu^s  are  not  Federally 
required  and  they  have  not  yet  been 
fully  adopted  by  all  the  involved  States; 
if  the  OTC  NOx  MOU  were  included  in 
the  baseline,  the  overall  costs  would  be 
lower.  Based  on  the  analyses,  EPA 
determined  that  highly  cost-effective 
measures  are  available  for  large  EGUs 
and  large  non-EGUs.' 

Table  I-l  summarizes  the  control 
options  investigated  for  the 
subcategories  covered  by  today's  rule 
and  the  resulting  average,  regionwide 
cost  effectiveness  estimates  based  on  the 
revised  inventories.  Additionally,  the 
cost-effectiveness  analysis  includes  a 
consideration  of  each  subcategory's 
growth,  including  new  sources.  The 
cost-effectiveness  numbers  are  similar  to 
those  presented  in  the  May  25,  1999 
final  rule  (64  FR  at  28300).  Therefore, 
based  on  this  component  of  the 
significant  contribution  test,  there  is  no 
reason  to  revise  any  of  the  significant 
contribution  determinations. 


Table  I.-1.  Revised  Average  Cost  Effectiveness  of  Options  Analyzed  for  Sources  Affected  by  i-hour  Findings' 

dollars  and  (1990)  dollars  in  2007)  f 


(1997 


Source  Category 

Average  Cost  Effectiveness  ($/ozone  season  ton)  for  each  Control  Option 

1  amp  FfiUs 

0  20  Ib/mmBtu  

0.15  Ib/mmBtu  

0.12  Ib/mmBtu 

$1  425  <$1  187i 

$1,720  ($1,432) 

$2,043  ($1,701) 

Larae  Non-EGUs       

50%  reduction  

$1,613  ($1,370)  

60%  reduction  

$1,908  (S1,589)  

70%  reduction 

$2,903  ($2,418) 

'The  cost-effectiveness  values  in  Table  1-1  are  regionwide  averages  for  the  13  affected  jurisdictions.  The  cost-effectiveness  values  represent 
reductions  beyond  those  required  by  title  IV  or  title  I  RACT,  where  applicable. 

''In  order  to  compare  with  other  rulemalcings  presented  in  1997  dollars,  cost-effectiveness  is  presented  in  both  1997  and  (1990)  dollars.  In 
1997  dollars,  highly  cost-effective  is  defined  as  $2,400  per  ton,  which  is  $2,000  per  ton  in  1990  dollars  inflated  using  a  GDP  price  inflator  of  1.20. 


1  The  petitions  also  named  process  heaters  and 
small  sources.  In  the  May  25  final  rule  (64  FR  at 
28301),  EPA  determined  that  highly  cost- 


effectiveness  controls  are  not  available  for  these 
source  categories.  Therefore,  EPA  denied  the 


portions  of  the  petitions  that  named  these  source 
catfegories.  ■ — 
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1  ig  discussion  explains  the 
letermined  by  EPA  to  be 
eff  jctive  for  each 


1999 


The  fcUowi 
control  levels 
highly  cost 
subcategory. 

1 .  Large  EGUs 

As  discussed  in  the  May  25, 
final  rule  (64  I R  at  28300).  in 
determining  tl  e  cost  of  NO.\  reductions 
from  large  EGl  Is,  EPA  assumed  a 
multistate  cap  and-trade  program  For 
large  EGUs,  th  5  control  level  was 
determined  by  applying  a  uniform  NOx 
emissions  rate  across  all  jurisdictions 
potentially  sutject  to  section  126 
findings.  EPA  determined  that  a  trading 
program  based  on  a  0.15  Ib/mmBtu 
control  level  ii  highly  cost  effective.  For 
the  cost-effecti  veness  analysis  for 
today's  final  ai  ition,  a  uniform  NOx 
emissions  rate  is  applied  to  the  13 
jiuisdictions  s  ibject  to  the  section  126 
findings.  The  (  ost  effectiveness  for  each 
control  level  w  as  determined  using  the 
Integrated  Plaiining  Model  (IPM).- 
Details  regardi  ag  the  methodologies 
used  can  be  fo  md  in  the  Regulatory 
Impact  Analys  s.  Table  I-l  summarizes 
the  control  lev  sis  and  resulting  cost 
effectiveness  a  :  three  levels  analyzed 
based  on  the  n  vised  inventories  for 
sources  covered  by  the  1-hour  findings. 
Again,  EPA  no  tes  that  the  cost- 
effectiveness  numbers  are  similar  to 
those  presente  i  in  the  May  25,  1999 
final  rule  (e.g.,  the  cost-effectiveness  for 
the  0.15  Ib/mniBtu  option  decreased  by 
$44/ton,  from  :  ;i,764/ton  to  Sl,720/ton 
in  1997  dollar!  (from  $l,468/ton  to 
$l,432/ton  in    990  dollars)).^ 

In  the  May  2  5,  1999  final  rule  (64  FR 
at  28300-1),  E  'A  discussed  the  reasons 
the  Agency  ha  ;  decided  to  base  the 
emission  redui  ition  requirements  for 
EGUs  on  a  0.1!  Ib/mmBtu  trading  level 
of  control.  Beciuse  the  average  cost- 
effectiveness  f(  >r  the  three  levels 
analyzed  has  r  ot  changed  significantly, 
EPA  maintain!  that  a  0.15  Ib/mmBtu 
trading  level  o  control  is  appropriate 
for  the  reasons  identified  in  the  May  25, 
1999  rule.  Thii  control  level  has  an 
average  cost  ef  ectiveness  of  $1,720  per 
ozone  season  t  jn  removed  in  1997 
dollars  ($1,432  per  ozone  season  ton 
removed  in  19  )0  dollars).  This  amount 
is  consistent  v>  ith  the  range  for  cost 
effectiveness  t  lat  EPA  has  derived  from 


^  IPM  is  an  econi 
government.  EPA 
costs  and  emission^ 
would  result  from 
the  NOx  SIP  call  a 

'  The  cost-effecl 
assumes  trading 
EPA  has  exami 
portions  of  the  fou 
covered  in  today's 
does  not  impact 
analysis  is  present  id 


mic  model  used  by  industry  and 
I  sed  this  model  to  estimate  the 
reductions  from  EGU's  that 
:ontrolling  NOx  emissions  under 
d  this  section  126  action, 
.eness  numbers  presented 
the  entire  13  jurisdictions. 
ne<4the  effects  of  excluding  the 
States  (NY.  IN.  MI.  KY)  not 
Tmal  rule  and  concluded  that  it 
average  cost  effectiveness.  That 
in  an  Appendix  to  the  RIA. 


ac  ross  I 


lth( 


recently  adopted  (or  proposed  to  be 
adopted)  control  measiu-es.  See  64  FR  at 
28299. 

2.  Large  Non-EGUs 

As  discussed  in  the  May  25, 1999 
final  rule  (64  FR  at  28301),  EPA 
determined  a  highly  cost-effective 
control  level  for  large  non-EGUs  by 
evaluating  a  uniform  percent  reduction 
in  increments  of  10  percent.  Details 
regarding  the  methodologies  used  are  in 
the  Regulatory  Impact  Analysis.  Table  I- 
1  summarizes  the  control  levels  and 
resulting  cost  effectiveness  for  these 
non-EGUs  based  on  the  revised 
inventories  for  sources  covered  by  the  1- 
hoiu  findings. 

For  non-EGU  sources,  EPA  used  a 
least-cost  method  which  is  equivalent  to 
an  assumption  of  an  interstate  trading 
program.  Under  this  method,  the  least 
costly  controls,  in  terms  of  total  annual 
cost  per  ozone  season  ton  removed, 
across  the  entire  set  of  feasible  source- 
control  measure  combinations  are 
selected  in  order  of  increasing  aimual 
compliance  costs  per  ton.  consistent 
with  the  above-described  range  for  cost 
effectiveness. 

For  large  non-EGUs,  the  cost- 
effectiveness  analysis  includes  estimates 
of  the  additional  emissions  monitoring 
costs  that  sources  would  incur  in  order 
to  participate  in  a  trading  program. 
Some  non-EGUs  already  monitor  their 
emissions.  These  costs  are  defined  in 
terms  of  dollars  per  ton  of  NOx  removed 
so  that  they  can  be  combined  with  the 
cost-effectiveness  figures  related  to 
control  costs.  Monitoring  costs  for  large 
non-EGU  boilers  and  turbines  are  about 
$160  per  ton  of  NOx  removed. 

The  average  cost  effectiveness  for  the 
three  levels  analyzed  has  not  changed 
significantly  from  the  May  25,  1999 
final  rule  (64  FR  at  28301).  ThCTefore, 
based  on  this  component  of  the 
significant  contribution  test,  there  is  no 
reason  to  revise  any  of  the  significant 
contribution  determinations.  As 
determined  in  the  May  25, 1999  final 
rule,  a  control  level  corresponding  to  60 
percent  reduction  from  baseline  levels  is 
highly  cost  effective.  This  percent 
reduction  corresponds  to  a  regionwide 
average  control  level  of  about  0.17  lb/ 
mmBtu. 

C.  Interfere  With  Maintenance 

As  noted  above,  section  110(a)(2)(D) 
prohibits  sources  from  emitting  air 
pollutants  in  amounts  that  will, 
"contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  with 
respect  to  [any]  national  *  *  *  ambient 
air  quality  standard"  [emphasis  added]. 
Each  of  the  petitions  requested  that  EPA 


make  findings  with  respect  to  both 
nonattainment  and  maintenance  of  the 
1-hour  and/ or  8-hour  ozone  standards  in 
the  petitioning  State.  In  the  May  25  final 
rule,  EPA  determined  that  a  State  may 
petition  under  section  126  for  both  the 
1-hour  standard,  to  the  extent  that  it  still 
applied  in  the  petitioning  State,  and  the 
8-hour  stcmdard.  The  EPA  indicated  that 
in  areas  for  which  EPA  had  determined 
that  the  1-hour  standard  no  longer 
applies,  there  would  no  longer  be  a 
basis  for  EPA  to  make  section  126(b) 
findings  with  respect  to  nonattainment 
or  maintenance  of  that  standard.  In  light 
of  recent  court  action  discussed  below, 
EPA  has  proposed  to  reinstate  the  1- 
hour  standard.  Thus,  if  EPA  finalizes 
the  rule  as  proposed,  all  areas  would  be 
subject  to  that  standard  along  with  the 
requirements  to  meet  and  maintain  it. 

Reinstatement  of  the  1-Hour  Ozone 
Standard.  The  EPA  promulgated  the  8- 
hour  standard  in  July  1997  to  replace 
the  existing  1-hour  standard.  To  ensure 
an  effective  transition  to  the  new  8-hour 
standard,  EPA  decided  that  the  1-hour 
standard  would  continue  to  apply  in  an 
area  for  an  interim  period  until  the  area 
achieved  attainment  of  that  standard. 
Under  that  policy,  once  EPA  made  a 
final  determination  that  an  area  had 
attained  the  1-hour  standard,  that 
standard  no  longer  would  apply  and 
States  would  be  expected  to  focus  their 
planning  efforts  on  developing  strategies 
for  attaining  the  8-hour  standard.  The 
effectiveness  of  the  8-hour  standard 
served  as  the  underlying  basis  for  EPA's 
finding  that  the  1-hour  standard  no 
longer  applied  in  areas  that  EPA 
determined  were  attaining  the  1-hour 
standard.  The  recent  ruling  of  the  D.C. 
Circuit  in  American  Trucking  has 
undermined  the  basis  for  EPA's 
previous  determinations  on 
applicability  of  the  1-hour  ozone 
standard  by  remanding  the  8-hour 
NAAQS.  Therefore,  in  a  separate 
rulemaking  (64  FR  57424;  October  25, 
1999),  EPA  has  proposed  to:  (i)  Rescind 
the  findings  that  the  1-hour  standard  no 
longer  applies,  and  (ii)  reinstate  the 
applicability  of  the  1-hour  standard  in 
all  areas,  notwithstanding  promulgation 
of  the  8-hour  standard. 

Once  EPA  finalizes  its  action  to 
reinstate  the  1-hour  standard,  the 
"interfere  with  maintenance"  test  could 
be  applied  under  both  the  l-hoin  and  8- 
hour  standards.  The  areas  in  the 
petitioning  States  that  are  currently 
subject  to  and  violating  the  1-hour 
standard  need  not  only  achieve  the  1- 
hour  standard,  but  would  also  need  to 
maintain  it.  Upwind  NO  x  reductions 
resulting  from  today's  rule  will  assist 
these  areas  in  both  achieving  and 
maintaining  the  1-hour  standard.  In 
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addition,  there  are  areas  in  the 
petitioning  States  that  are  not  currently 
subject  to  the  1-hour  standard,  and 
therefore,  cannot  be  considered  as  a 
basis  for  this  rule.  For  some  of  these 
areas  that  have  attained  the  standard, 
their  ability  to  maintain  the  standard 
may  be  jeopardized  due  to  transported 
pollution.  (In  addition,  some  areas 
where  the  standard  was  revoked  may 
now  have  air  quality  that  exceeds  the  1- 
hoiu  standard.)  These  areas  in  the 
petitioning  States  will  £ilso  benefit  from 
the  emissions  reductions  from  this  rule 
as  they  focus  planning  efforts  on  the  1- 
hour  standard  again.  Reinstatement  of 
the  1-hour  standard  luiderscores  the 
need  for  the  emissions  reductions 
required  by  this  rule.  In  the  futiue,  EPA 
may  take  further  action  to  consider 
maintenance  of  the  l-hoiu  standard 
under  section  126. 

D.  New  Petitions  Submitted  in  1999 

In  April  through  June  of  1999,  EPA 
received  four  new  ozone-related  section 
126  petitions  submitted  individually  by 
the  District  of  Columbia,  Delaware, 
Maryland,  and  New  Jersey  (see  docket 
number  A-99-21).  All  four  of  the 
petitions  requested  that  EPA  make 
findings  that  NOx  emissions  from 
sources  located  in  upwind  States  are 
significantly  contributing  to 
nonattainment  and  maintenance 
problems  in  the  petitioning  State  under 
the  1-hour  and  8-hour  standards.  The 
four  petitions  identified  sources  in  a 
total  of  13  States  and  the  District  of 
Columbia.  Each  State  based  its  petition 
on  EPA's  technical  analyses  and 
significant  contribution  determinations 
in  the  NOx  SIP  call.  The  petitions 
recommend  that  EPA  establish  an 
interstate  trading  program  for  soiuces 
that  would  receive  a  section  126 
finding.  The  control  levels  sought  are: 
an  overall  control  level  of  0.15  lb/ 
mmBtu  for  EGUs  and  a  60  percent 
reduction  in  NOx  emissions  from  non- 
EGUs  calculated  from  the  baseline  EPA 
used  in  the  NOx  SIP  call.  The  EPA  will 
be  proposing  action  on  the  4  petitions 
in  the  futxire. 

II.  EPA's  Final  Action  on  Granting  or 
Denying  the  Eight  Petitions 

The  EPA  is  making  final  section  126 
findings  on  the  eight  petitions  under  the 
1  -hour  standard  based  on  the  affirmative 
technical  determinations  made  in  the 
May  25  NFR.  The  EPA  is  removing  the 
automatic  trigger  mechanism  for  making 
the  findings  that  was  established  in  the 
May  25  NFR,  and  instead  is  simply 
maidng  the  findings  in  today's  rule.  EPA 
evaluated  the  petitions  independently 
under  the  1-hour  and  8-hour  standards 
where  a  State  requested  a  finding  under 


both  standards.  The  EPA  is  staying  the 
affirmative  technical  determinations 
with  respect  to  the  8-hour  standard  in 
light  of  the  recent  coiut  decision  on  that 
standard.  Sources  subject  to  findings 
under  the  1-hour  standard  will  be 
required  to  implement  controls 
beginning  in  May  2003.  Each  of  these 
actions  is  described  below. 

Because  it  is  noTonger  appropriate  to 
link  the  section  126  action  to  the  NO  x 
SIP  call  deadlines  and  EPA  is  removing 
the  automatic  trigger  mechanisms  that 
were  tied  to  those  deadlines,  as 
discussed  below  in  Section  II.B.,  the 
affirmative  technical  determinations 
under  the  1-hour  standard  effectively 
constitute  findings  in  the  context  of 
section  126.  There  is  no  longer  a 
subsequent  condition  that  must  first  be 
fulfilled,  before  EPA  makes  final 
findings.  Thus,  the  affirmative  technical 
determinations  under  the  1-hoiu 
standard  are  a  sufficient  basis  for  EPA 
to  find  that  the  affected  sources  are 
emitting  in  violation  of  the  prohibition 
of  section  110(a}(2){D)(i).  The  EPA  is 
revising  the  part  52  regulatory  text  to 
reflect  this  change. 

A.  Technical  Determinations  in  the  May 
25  Final  Rule 

In  the  May  25  NFR,  EPA  made 
affirmative  technical  determinations  as 
to  which  of  the  new  (or  modified  •»)  or 
existing  major  sources  or  groups  of 
stationary  sources  named  in  each 
petition  emit  or  would  emit  NOx  in 
amounts  that  contribute  significantly  to 
nonattainment  of  the  1-hour  or  8-hour 
standard  in  (or  interfere  with 
maintenance  of  the  8-hour  standard  by) 
each  petitioning  State.  All  eight  of  the 
petitioning  States  requested  that  EPA 
evaluate  their  petitions  with  respect  to 
the  l-hoiu  standard.  Five  of  the 
petitions  also  requested  that  EPA 
evaluate  their  petitions  under  the  8-hour 
standard.  The  EPA  made  independent 
technical  determinations  for  each 
standard  with  respect  to  the  individual 
petitions  (see  the  part  52  regulatorv  text 
in  the  May  25  NFR).  The  EPA 
determined  that  the  large  EGUs  and 
large  non-EGUs  in  at  least  some  upwind 
States  named  in  every  petition  except 
Vermont's  and  Rhode  Island's 
contribute  significantly  to 
nonattainment  of  at  least  one  of  the 
standards  (or  interfere  with 
maintenance  of  the  8-hour  standard)  in 
the  petitioning  State.  In  aggregate  for  all 
the  petitions  and  both  ozone  standards, 
EPA  made  affirmative  technical 
determinations  for  sources  located  in  19 


■*  Whenever  the  word  "new"  is  used  in  relation 
to  sources  affected  by  this  rule,  it  includes  both  new 
and  modified  sources. 


States  and  the  District  of  Columbia.  The 
majority  of  the  sources  received 
affirmative  technical  determinations 
under  both  the  1-hour  and  8-hour 
standards.  However,  as  discussed  in 
Section  D.D,  sources  located  in  several 
States  received  affirmative  technical 
determinations  only  under  the  S-hoiu- 
standard.  As  discussed  below  in  Section 
II.B.,  EPA  had  deferred  granting  the 
petitions  pending  certain  actions  by 
States  and  EPA  with  regard  to  the  NOx 
SIP  call.  The  EPA's  analytical  approach 
and  evaluation  of  each  petition  is 
described  in  Section  II  of  the  May  25 
NFR  (64  FR  28250;  May  25,  1999). 

B.  Findings  Under  Section  126  and 
Removal  of  Trigger  Mechanism  Based 
on  NO\  SIP  Call  Compliance  Deadlines 

In  the  May  25  final  rule.  EPA  had 
linked  its  findings  under  section  126  to 
the  compliance  schedule  for  the  NOx 
SIP  call.  EPA  made  affirmative  technical 
determinations  regarding  the  technical 
merits  of  the  petitions  but  deferred 
making  findings  imder  section  126  as 
long  as  States  and  EPA  were  meeting 
deadlines  for  action  based  on  the 
schedule  for  the  NOx  SIP  call.  The 
findings  imder  section  126  would  be 
automatically  triggered  only  if  States  or 
EPA  missed  one  of  those  deadlines. 
Specifically,  the  May  25  NFR  provided 
that  EPA  would  have  made  a  finding 
that  soiu-ces  were  emitting  in  violation 
of  secUon  110(a)(2)(D)(i)(I)  as  of 
November  30, 1999  if  EPA  had  not 
proposed  approval  of  SIP  revisions 
complying  with  the  NOx  SIP  call  (or 
promulgated  a  Federal  implementation 
plan  (FIP))  by  that  date,  or  as  of  May  1, 
2000,  if  EPA  had  not  taken  final  action 
to  approve  SIP  revisions  (or 
promulgated  a  FIP)  by  that  date. 

In  the  June  24  proposal,  EPA 
proposed  to  delete  this  automatic  trigger 
mechanism  for  making  findings  and 
instead  simply  take  final  action  making 
findings  and  granting  or  denying  the 
petitions.  For  those  soiuces  for  which  it 
had  made  affirmative  technical 
determinations,  EPA  proposed  to  find 
that  the  sources  are  emitting  in  violation 
of  section  110(a)(2)(D)(i)  and  to  grant 
those  portions  of  the  petitions. 
Consistent  with  these  proposed 
findings.  EPA  also  proposed  to  remove 
the  automatic  trigger  mechanism. 

In  today's  action,  EPA  is  finalizing 
this  portion  of  the  rule  largely  as 
proposed.  However,  under  this  final 
rule,  instead  of  making  the  findings 
based  on  the  8-hour  standard,  EPA  is 
indefinitely  staying  the  affirmative 
technical  determinations  based  on  the  8- 
hour  standard,  as  discussed  below.  The 
affirmative  technical  determinations 
under  the  1-hoiu  standard  were  based 
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on  a  record  inc  ependent  of  the  record 
for  the  affirmat  ve  technical 
determinations  under  the  8-hour 
standard.  Thus  sources  in  the  seven 
States  for  whic  i  the  determinations 
were  based  sol(  ly  on  the  8-hour 
standard  wouh  not  at  this  time  be 
subject  to  the  s  sction  126  remedy. 

Tne  EPA  beli  eves  that  the 
circumstances  inder  which  the  linkage 
between  action  on  the  section  126 
petitions  and  tike  NO  x  SIP  call  was 
appropriate  are  no  longer  present. 
Specifically,  w  th  no  explicit  and 
expeditious  dei  idlines  for  compliance 
with  the  NOx  £  IP  call,  it  does  not  make 
sense  for  the  section  126  findings  to 
depend  upon  a  State's  failiu'e  to  act 
under  the  NOx  SIP  call.  It  also  would 
be  contrary  to  t  le  language  and 
purposes  of  section  126  to  delay  the 
section  126  findings  pending  State 
action  under  the  NOx  SIP  call,  absent  a 
schedule  with  explicit  and  expeditious 
deadlines  for  c(  impliance  with  the  NOx 
SIP  call.  Nor  is  retention  of  the  linkage 
between  the  tw  d  rules  required  by  the 
language  of  sec  ion  110,  the  cooperative 
federalism  strui  :ture  of  title  I  of  the 
CAA,  or  the  coi  irt's  decision  to  stay  the 
deadlines  for  S  ates  to  submit  SIP 
revisions  undei  the  NOx  SIP  call. 

EPA's  actions  in  the  May  25  NFR  and 
today's  rule  are  driven  by  a  consistent 
interpretation  a  nd  application  of  the 
relevant  statute  rv  provisions.  Section 
110(a){2)(D){i)  (combined  with  EPA's 
SIP  call  author!  ty  under  section 
110(k)(5))  and  <  ection  126  are  two 
independent  st  itutory  tools  to  address 
the  problem  of  interstate  pollution 
transport  (64  Fl  I  28263-28267).  The 
purpose  of  eacl  provision  is  to  control 
upwind  emissii  »ns  that  contribute 
significantly  to  downwind  States' 
nonattainment  jt  maintenance  problems 
(64  FR  28263-2  8267).  The  two 
provisions  diff(  r  in  that  one  relies,  in 
the  first  instanc  e,  on  State  regulation 
and  the  other  r<  lies  on  Federal 
regulation,  but  Congress  provided  both 
provisions  witJ  out  indicating  any 
preference  for  c  ne  over  the  other.  Thus, 
Congress  must  lave  viewed  either 
approach  as  a  1  »gitimate  means  to 
produce  the  de;  ;ired  result.  This  drives 
the  conclusion  that  EPA  should  use,  in 
a  particular  siti  ation,  whichever  of 
these  provision  s  will  achieve  the 
purpose  of  botl  of  them — to  reduce 
interstate  poUu  :ant  transport. 

Promulgatior  of  the  NOx  SIP  call  with 
explicit  and  ex  )editious  deadlines  for 
SIP  submissior  s  and  emissions 
reductions  affo  ded  EPA  a  reasonable 
expectation  tha  t  the  needed  emissions 
reductions  woi  Id  be  expeditiously 
required  throuj  h  SIP  revisions.  In  those 
circumstances  t  made  sense  for  EPA  to 


briefly  defer  findings  under  section  126, 
as  long  as  the  States  stayed  on  track  to 
control  the  emissions.  Further,  it  made 
sense  for  EPA  to  approve  findings  under 
section  126  once  a  State  fell  off  track  (as 
indicated  by  a  lack  of  EPA  proposed  or 
final  approval  of  the  required  SIP 
submission  by  specified  dates)  because 
under  those  circumstances,  EPA  could 
no  longer  reasonably  expect  that  the 
needed  emissions  reductions  would  be 
timely  achieved  through  a  SIP  revision. 
Similarly,  under  the  present 
circumstances  with  the  stay  of  the  SIP 
call  submission  deadlines,  EPA  is  no 
longer  assured  that  the  emissions 
reductions  will  be  achieved  in 
accordance  with  the  SIP  call  deadlines. 
Hence,  EPA  now  must  obtain  the 
emissions  reductions  under  section  126 
and  has  no  basis  for  further  deferring 
making  the  findings  under  section  126 
pending  State  action  under  the  NOx  SIP 
call. 

Throughout  the  section  126 
rulemaking,  EPA  has  been  confronted 
with  an  unusual  factual  situation.  EPA 
had  previously  proposed  and  then 
promulgated  a  SIP  call  to  address 
interstate  transport  through  State  action, 
and  in  roughly  the  same  time  frame, 
EPA  was  required  to  act  on  petitions 
from  downwind  States  to  address  the 
same  problem  under  section  126. 
Because  section  126  refers  to  the 
prohibition  of  section  110(a)(2)(D)(i),5 
and  the  NOx  SIP  call  was  based  on  State 
violation  of  the  same  provision,  in  the 
May  25  NFR  EPA  recognized  that  the 
interstate  transport  problem  at  issue 
could  be  addressed  under  either 
provision. 

Under  section  126,  a  State  may 
petition  EPA  to  find  that  any  jnajor 
source  or  group  of  stationary  sources 
emits  "in  violation  of  the  prohibition" 
of  section  110(a)(2)(D)(i).  In  the  May  25 
NFR,  EPA  stated: 

EPA  interprets  section  126  to  provide  that  a 
source  is  emitting  in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(i)  where 
the  applicable  SIP  fails  to  prohibit  (and  EPA 
has  not  remedied  this  failure  through  a  PIP) 
a  quantity  of  emissions  from  that  source  that 
EPA  has  determined  contributes  significantly 
to  nonattainment  or  interferes  with 
maintenance  in  a  downwind  (Sltate  *   *   *.In 
essence,  it  is  a  prohibition  on  excessive 
interstate  transport  of  air  pollutants  *   *   '. 
Thus.  EPA  believes  a  reasonable 
interpretation  is  that  where  the  state  has 
failed  to  implement  the  prohibition,  the  SIP 
allows  excessive  transport  of  pollutants,  the 
prohibition  is  violated,  and  a  source  emitting 


5  While  the  text  of  section  126  refers  to  section 
nO(a)(2)(D)(ii).  EPA  believes  that  this  cross- 
reference  is  a  scrivener's  error  that  occurred  during 
the  1990  Amendments  to  the  CAA  and  that 
Congress  intended  to  refer  to  section  110(a)(2)(D)(i]. 
64  FR  28267. 


such  quantities  of  pollutants  is  emitting  in 
violation  of  the  prohibition  (64  FR  28272). 

An  upwind  State  and  EPA  may  remedy 
this  excessive  interstate  transport  of  air 
pollutants  through  adoption  and 
approval  of  a  SIP  revision  barring  the 
emission  of  such  pollutants. 
Alternatively,  a  downwind  State  and 
EPA  may  remedy  this  excessive 
interstate  transport  of  air  pollutants 
through  the  State  petitioning  EPA  under 
section  126  and  EPA  regulating  the 
sources  directly.  (See  64  FR  28274.) 

Thus,  in  the  May  25  NFR,  EPA  found 
that  the  upwind  States  could  remedy 
the  problem  targeted  by  the  section  126 
petitions  through  timely  submission  of 
SIP  revisions  required  by  the  NOx  SIP 
call.  This  was  true  because  the  upwind 
States  were  already  required  to  revise 
their  SIPs  within  explicit  and 
expeditious  deadlines  under  the  NOx 
SIP  call,  and  the  deadline  for  controls  to 
be  in  place  imder  the  NOx  SIP  call  was 
no  later  than  May  2003  (64  FR  28275). 
Under  these  circumstances,  EPA 
believed  it  made  sense  to  briefly  defer 
final  action  on  the  section  126  petitions 
so  that  States  would  have  the  option  of 
addressing  the  problem  through  the 
imminently  required  SIP  revisions.  EPA 
also  provided  in  the  May  25  NFR  for 
State  regulation  required  under  the  NOx 
SIP  call  to  substitute  for  the  Federal 
section  126  remedy  in  certain 
circumstances.  If  EPA  had  made  a 
finding  under  section  126  for  sources  in 
a  State,  but  EPA  subsequently  approved 
the  State's  SIP  revision  complying  with 
the  NOx  SIP  call,  including  the  May 
2003  date  for  emissions  reductions,  the 
section  126  finding  would  automatically 
be  withdrawn  and  sources  in  that  State 
would  no  longer  be  subject  to  the 
section  126  remedy. 

The  statute  did  not  explicitly 
contemplate  EPA's  approach  in  the  May 
25  NFR.  However,  EPA  believed  its 
approach  was  based  on  a  reasonable 
interpretation  of  the  statutory  provisions 
at  issue  and  provided  a  reasonable  way 
to  give  meaning  to  both  statutory 
provisions,  without  sacrificing  the 
purpose  of  either.  EPA  did  not  suggest 
that  section  126  is  subordinate  to 
section  110(a)(2)(D)  or  Uiat  the  statute 
required  EPA  to  provide  States  time  to 
revise  their  SIPs  before  taking  action 
under  section  126.  As  explained  at 
length  in  May  25  NFR,  EPA  believes 
these  are  two  independent  provisions 
under  the  CAA.  EPA  stated  that  its 
coordinated  approach  was  a  "practical" 
and  "reasonable"  way  "to  implement 
both  of  these  provisions  in  the  same 
time  period,  as  the  timing  of  the  SIP  call 
and  the  consent  decree  *   *   *  required 
EPA  to  do"  (64  FR  28275).  EPA  believes 
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it  was  appropriate  for  EPA  to  consider 
the  general  statutory  preference  for  State 
action  imder  title  I  of  the  CAA,  in 
interpreting  how  sections  110(aK2)(D)(i} 
and  126  related  to  each  other.  Yet  such 
a  general  statutory  concept,  without  any 
explicit  directive,  could  be  no  more 
than  a  secondary  consideration  in 
interpreting  the  relevant  provisions. 
EPA's  primary  consideration  throughout 
the  section  126  rulemaking  has  been,  as 
is  required  by  the  statute  and  principles 
of  statutory  interpretation, 
implementation  of  the  explicit  directive 
in  both  provisions  to  address  interstate 
pollution  transport  problems  as  required 
under  each  provision.  Section  126 
requires  EPA  to  direct  soiuces  to  reduce 
emissions  "as  expeditiously  as 
practicable,  but  in  no  case  later  than  3 
years  after  the  date  of  [the]  finding." 
Making  affirmative  technical 
determinations  rather  than  findings  and 
providing  for  subsequent  automatic 
findings  upon  a  State  failure  to  act  still 
ensured  that  imder  either  the  NOx  SIP 
call  or  section  126,  the  necessary 
emissions  reductions  would  occiu'  by 
the  2003  ozone  season,  which  allowed 
the  maximmn  permissible  3-year  lead 
time  and  which  EPA  determined  was  as 
expeditiously  as  practicable. 

Certain  conunenters  assert  that  the 
CAA  required  EPA  to  defer  action  imder 
section  126  imtil  States  had  failed  to  act 
under  the  NOx  SIP  call,  and  hence,  that 
EPA  now  must  continue  and  extend  the 
linkage  between  the  two  rules  by 
deferring  any  action  under  section  126 
until  after  the  NOx  SIP  call  litigation 
has  been  resolved.  The  conunenters 
further  argue  that  action  now  on  the 
section  126  petitions  circ\un vents  the 
court's  stay  of  the  NOx  SIP  call  by 
pressuring  States  to  comply  with  the 
NOx  SEP  call,  and  if  they  fail  to  do  so, 
impermissibly  dictating  their  future 
compliance  options.  The  commenters 
are,  in  effect,  arguing  that  EPA  must 
subordinate  section  126  to  section 
110(a)(2)(D){i)  (implemented  through  a 
SIP  call  under  section  110(k)(5)),  and 
that  EPA  must  exhaust  the  remedies 
available  through  its  SIP  call  authority 
before  the  Agency  can  act  imder  section 
126. 

EPA  disagrees  with  these  comments. 
First,  there  is  simply  no  statutory  basis 
for  EPA  to  indefinitely  deny  relief  to 
downwind  States  harmed  by  pollution 
transported  from  upwind  States. 
Congress  provided  section  126  to 
downwind  States  as  a  critical  remedy  to 
address  pollution  problems  affecting 
their  citizens  that  are  otherwise  beyond 
their  control,  and  EPA  has  no  authority 
to  refuse  to  act  under  this  section.  To 
the  contrary,  section  126  provides 
explicit  tight  deadlines  for  EPA  to  act  on 


a  petition  and  for  sources  to  achieve  the 
reductions.  EPA  must  make  a  finding  or 
deny  a  petition  within  60  days  of  its 
receipt.  Section  126(b).  Further,  sources 
must  shut  down  within  3  months  of  a 
finding,  unless  EPA  allows  them  more 
time,  but  no  longer  than  3  years,  to 
reduce  emissions  as  expeditiously  as 
practicable.  (Section  126(c)h  Moreover, 
commenters  point  to  no  statutory 
provisions  supporting  their  argument 
that  EPA  may  disregard  the  plain 
language  of  section  1 26  in  favor  of 
proceeding  first  under  section  110(k)(5), 
and  the  lack  of  statutory  support  for 
their  position  is  particularly 
troublesome  where  there  is  no  certain  or 
near-term  date  for  compliance  with  a 
SIP  call  that  would  satisfy  the  timing 
requirements  of  section  126.  The 
statutory  language,  structure  and 
legislative  history  indicate  far  more 
Congressional  concern  for  protecting 
downwind  States'  interest  in  ensuring 
clean  air  for  their  citizens  than  for 
protecting  upwind  States'  interest  in 
controlling  their  own  sources  of 
emissions.  (See  64  FR  28258-28267, 
28271-28277.)  In  particular,  the 
structure  of  section  126,  including  the 
relatively  short  time  frame  for 
implementing  the  remedy  it  provides, 
strongly  supports  EPA's  view  of 
Congressional  intent. 

hx  the  May  25  NFR,  EPA  explicitly 
rejected  the  suggestion  that  the  Agency 
has  discretionary  authority  to  grant 
petitions  under  section  126  only  after 
EPA  has  promulgated  a  SIP  caU  under 
section  110(k)(5)  to  require  States  to 
comply  with  section  110(a)(2)(D)(i)  and 
States  have  failed  to  comply  with  that 
SIP  call.  First,  such  an  interpretation 
would  make  section  126  redundant  with 
section  110(c),  which  already  allows 
EPA  to  control  sources  directly  through 
FIPs  when  a  State  has  been  required  to 
submit  an  adequate  SIP  and  fails  to  do 
so.  Second,  such  an  interpretation 
negates  the  purpose  of  section  126, 
"which  is  designed  to  provide  recourse 
to  downwind  states"  (64  FR  28274). 
EPA  continued: 

As  discussed  [earlier  in  the  May  25  Rule], 
no  progress  had  been  made  on  interstate 
transport  problems  at  the  time  of  enactment 
of  both  the  1977  and  1990  Amendments. 
Section  126  provides  a  tool  for  downwind 
states,  the  entities  with  most  at  stake,  to  force 
EPA  to  confront  the  issue  directly.  It  also  sets 
up  an  abbreviated,  and  hence  potentially 
faster,  process  to  achieve  emission 
reductions.  Under  the  SIP  process.  EPA  must 
direct  a  state  to  revise  its  SIP  to  comply  with 
110(a)(2)(D),  and  then  perhaps  find  thai  the 
state  has  failed  to  comply,  impose  sanctions, 
and  finally  promulgate  a  Federal 
implementation  plan,  all  of  which  could 
potentially  stretch  out  for  many  years.  In 
contrast  Congress  required  very  expeditious 


EPA  action  on  a  petition  and  from  3  months 
up  to  three  years  for  sources  to  comply.  It  is 
perfectly  reasonable  for  Congress  to  have 
established  section  126  as  an  alternative 
mechanism  under  the  Clean  Air  Act  to 
address  the  interstate  polIuUon  problem,  just 
as  it  did  again  in  adopting  sections  176A  and 
184.  To  provide  alternatives,  the  various 
interstate  transport  provisions  are  necessarily 
different  from  each  other  and  from  other 
provisions  of  the  Act,  but  that  does  not  make 
them  inconsistent  with  other  provisions  of 
the  Act.  Id. 

Just  as  there  is  no  requirement  for  EPA 
to  issue  a  SIP  call  before  acting  under 
section  126,  the  mere  existence  of  a  SIP 
call  for  States  to  address  the  problem 
caimot  bar  EPA  from  acting  under 
section  126.  This  is  even  more  clearly 
the  case  where  there  are  no  deadlines 
for  States  to  act  under  the  SIP  call,  or 
the  deadlines  do  not  satisfy  the 
schedule  contemplated  by  section  126.  ' 
The  cooperative  federalism  principles 
in  the  CAA  also  do  not  support  a 
different  reading  of  these  provisions,  as 
certain  commenters  suggest.  Title  I  of 
the  CAA,  which  contains  the  provisions 
for  EPA  air  quality  standards  and  State 
implementation  provisions,  is  primarily 
based  on  a  cooperative  federalism 
approach.  Under  this  approach,  air 
pollution  planning  and  control  at  the 
State  level  is  complemented  by  Federal 
regulation  and  enforcement  to  achieve 
clean  air  goals.  Congress  has 
demonstrated  no  reluctance  to  mandate 
Federal  action  wherever  it  is  useful  in 
addressing  air  pollution  problems.  See, 
e.g..  title  I  (sections  111,  112,  183(e)), 
title  n  (section  201  et  seq.],  title  IV 
(section  401  et  seq.),  and  title  VI  (section 
601  et  seq.).  In  addition  to  the  strong 
oversight  role  that  EPA  plays  under  title 
I  in  requiring  States  to  submit  SIPs  and 
ruling  on  their  adequacy.  Congress 
directed  EPA  to  regulate  sources 
directly  under  several  provisions  of  title 
I  where  State  action  was  inadequate  or 
where  Federal  action  was  preferable.  In 
particular,  Congress  mandated  Federal 
action  under  sections  110(c)  (FIP 
provisions),  126,  and  183  (Federal  ozone 
measures).  The  language  of  section  126 
is  unambiguous  in  directing  EPA  to  act 
on  petitions  from  downwind  States 
within  a  specified  time  frame,  without 
any  prerequisite  of  a  State's  failure  to 
comply  with  a  SIP  call.  Such  clear 
language  should  not  be  construed  to  be 
overridden  by  a  general  principle,  such 
as  cooperative  federalism,  embedded  in 
the  overall  statutory  approach. 
Moreover,  such  a  construction  would  be 
even  less  defensible  here,  where  relying 
on  cooperative  federalism  to  delay 
action  under  section  126  for  an 
undefined  and  lengthy  period  would 
run  directly  counter  to  a  far  more 
pervasive  and  powerful  general 
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principle  embe  ided  in  the  CAA 
"Congress"  overarching  goal  that  the 
American  publ  c  should  breathe  clean 
air. 

In  addition,  c  eferring  action  on  the 
section  126  pet  tions  until  resolution  of 
the  NO  X  SIP  c<  11  litigation  would  almost 
certainly  mean  that  the  emissions  would 
not  be  controlh  d  in  time  for  the  2003 
ozone  season  if  EPA  retained  the  3-year 
lead  time  for  sc  urces  to  comply.  In  the 
May  25  Rule,  E  'A  was  able  to  give 
upwind  States  i  in  opportunity  to 
address  the  ozo  ae  transport  problem 
themselves,  bul  without  dela3dng 
implementatioi  of  the  remedy  beyond 
May  1,  2003.  T  lis  was  the  date  by 
which  sources  i  :ould  reduce  emissions 
as  expeditious!  r  as  practicable,  and  it 
was  no  later  the  n  3  years  from  the  date 
of  the  finding.6  hi  the  NOx  SIP  call  and 
the  section  126  rule,  EPA  conducted 
extensive  analyses  and  determined  that 
sources  could  i.  nplement  highly  cost- 
effective  contro  s  on  NOx  emissions 
within  a  three  5  ear  period.  See  63  FR 
57447-57449;  P  easibility  of  Installing 
NOx  Control  T(  chnologies  By  May 
2003,  EPA,  Office  of  Atmospheric 
Programs,  Septiimber  1998  (Docket  No. 
A-97-43,  Document  No.  II-C-10). 
Section  1 26  req  uires  that  soiuces  reduce 
emissions  "as  expeditiously  as 
practicable,  bul  in  no  case  later  than  3 
years  after  the  c  ate"  of  EPA 's  finding 
under  section  1 26.  Under  the  May  25 
rule,  EPA's  finaing  would  have  been 
made  under  the  automatic  trigger 
provisions  by  ^  ovember  30, 1999  or 
May  1,  2000.  T  lus,  the  May  1,  2003 
deadline  for  re<  notions  would  require 
sources  emittin » in  violation  of  the 
prohibition  of  s  action  110  to  reduce 
emissions  "as  expeditiously  as 
practicable"  anl  no  later  than  the  three 
year  limit,  as  re  quired  by  section  126. 
Similarly,  as  to^  lay's  final  findings  will 
become  effective  on  February  17,  2000, 
the  May  1 ,  200:  deadline  for  emissions 
reductions  mee  ts  the  timing 
requirements  o  section  126. 

As  there  are  1  low  no  explicit  and 
expeditious  des  dlines  for  State  action  to 
address  this  intsrstate  transport  problem 
under  the  NOx  SIP  call,  there  is  now  no 
basis  for  EPA  tc  defer  taking  final  action 
on  the  section  '  26  petitions.  The 
language  of  sec  ion  126  does  not 


■  While  the  perio 
May  1.  2003  is  long 
remedy  that  EPA 
126,  sources  need 
ozone  season,  whic 
30  each  year.  Thus 
be  subject  to  the 
3  years  from  the 
those  requirements 
reductions  until  the 
season  following 
May  1.  2003. 


from  November  30. 1999  to 
ir  than  3  years,  under  the 
hi  5  promulgated  under  section 
ofcly  control  emissions  during  the 
runs  from  May  1  to  September 
although  sources  legally  would 
se<  lion  126  requirements  within 
eff  ctive  date  of  EPA's  finding, 
tvould  not  require  any 
beginning  of  the  first  ozone 
th^  date  of  EPA's  finding,  here. 


explicitly  provide  for  any  deferral  of 
EPA  action.  To  the  contrary,  the  very 
tight  deadlines  for  EPA  to  act  on  the 
petitions  and  for  sources  to  comply 
strongly  indicate  Congress'  intent  to 
provide  downwind  States  a  remedy  for 
transported  pollution  and  to  force  action 
under  this  provision.  Here,  without 
deadlines  foj  SIP  submissions,  deferring 
final  action  on  the  section  126  petitions 
pending  eventual  State  action  under  the 
NOx  SEP  call  would  nm  directly  counter 
to  the  language  and  purpose  of  section 
126  and  the  CAA.  The  statutory 
language  provides  no  support  for  such 
an  approach,  much  less  mandates  it,  as 
some  commenters  suggest. 

Commenters  also  claim  that  EPA  may 
not  now  move  forward  under  section 
126  because  such  action  would 
improperly  pressure  upwind  States  in  at 
least  two  ways.  Specifically,  these 
commenters  claim  that  EPA's  action 
under  section  126  forces  upwind  States 
to  select  control  measures  identical  to 
those  on  the  section  126  sources,  which 
they  claim  is  contrary  to  the  court's 
decision  in  Virginia  v.  EPA.  108  F.3d 
1397  (D.C.  Cir.),  modified  on  other 
grounds.  116  F.3d  499  (D.C.  Cif.,  1997). 
They  also  argue  that  EPA  is  coercing 
these  States  into  complying  with  the 
NOx  SIP  call  now,  thereby 
circiunventing  the  court's  stay  of  the 
compliance  deadline. 

Applying  section  126  independent  of 
an  upwind  State's  failure  to  act  under 
section  110(a)(2)(D)  does  not 
impermissibly  pressure  upwind  States 
to  select  certain  control  measures.  EPA 
acknowledges  that  because  the  section 
126  findings  precede  any  required  State 
action  under  the  NOx  Sff  call,  if  and 
when  States  are  eventually  required  to 
submit  SIPs  to  control  interstate 
transport,  one  of  the  largest  sources  of 
emissions  will  already  be  subject  to 
emission  control  requirements,  and, 
depending  upon  the  timing,  may  have 
already  invested  in  controls.  Yet  this  is 
not  a  legal  constraint  on  States' 
choices — it  is  the  reality  that  over  time, 
conditions  change,  and  different  policy 
choices  become  more  or  less  attractive 
for  a  variety  of  reasons.  States  would 
still  be  able  to  choose  to  regulate  other 
sources,  but  depending  upon  the  timing, 
the  option  of  obtaining  emission 
reductions  from  sources  that  have 
already  invested  in  emission  control  or 
have  already  reduced  emissions  may  be 
more  attractive  on  policy  and  economic 
grounds  than  regulating  those  sources 
otherwise  would  have  been.  There  is  a 
vast  difference  between,  on  one  hand, 
EPA  prescribing  a  particuleir  emissions 
control  choice  that  States  must  adopt, 
and  on  the  other,  taking  action  required 
under  the  CAA,  to  regulate  sources 


directly,  with  the  possible  effect  of 
making  certain  future  emissions  control 
choices  by  some  States  more  or  less 
appealing. 

Such  an  effect  on  the  regulatory 
environment  cannot  override  the 
requirement  that  EPA  act  on  State 
petitions  under  section  126.  It  is  simply 
unreasonable  to  argue  that  EPA  can  take 
no  actdon  under  an  independent 
provision  of  the  statute  to  respond  to 
petitions  submitted  by  dowmwind  States 
facing  their  own  time  constraints  and 
pressures  to  meet  air  quality  standards, 
just  to  preserve  the  relative 
attractiveness  of  a  variety  of  options  for 
control  of  NOx  in  the  upwind  States 
required  under  another  provision  of  the 
CAA.  The  cooperative  federalism 
principles  of  the  CAA  do  not  require 
EPA  to  withhold  Federal  action  under 
section  126  until  States  have  been 
required  to  and  failed  to  submit  SIPs. 

The  commenters  are  essentially 
arguing  that  not  only  the  clock  for  SIP 
revisions,  but  the  entire  regulatory 
setting,  must  stop  for  the  duration  of  the 
litigation  on  the  NOx  SIP  call.  Their 
position  would  require  EPA  to  freeze 
the  current  situation  in  place  to  preserve 
for  the  future  in  their  present  form  all 
options  available  now.  Yet  inhabitants 
of  downwind  States  continue  to  breathe 
significant  pollution  contributed  by 
upwind  sources,  the  CAA  calls  for 
attainment  as  expeditiously  as 
practicable,  and  there  are  highly  cost- 
effective  remedies  available  now  (as 
discussed  in  detail  in  the  May  25  NFR). 
(See  64  FR  28298-28304.)  In  these 
circumstances,  EPA  does  not  believe  it 
should,  let  alone  must,  refrain  from 
requiring  those  upwind  sources  to 
implement  those  remedies  now. 

In  addition,  a  State  will  still  have  the 
option  of  preempting  the  section  126 
remedy  and  selecting  a  different  set  of 
controls  to  address  the  interstate 
pollution  transported  from  the  State. 
The  May  25  NFR  provided  that  if  a  State 
submits  and  EPA  approves  a  SIP 
revision  meeting  the  requirements  of  the 
NO  x  SIP  call,  the  section  126  finding 
will  automatically  be  revoked  for 
sources  in  that  State,  EPA  does  not 
expect  most  of  the  upwind  States 
subject  to  the  NOx  SIP  call  to  submit 
SIP  revisions  under  the  NOx  SIP  call 
while  the  litigation  is  ongoing.  There  is 
no  currently  effective  requirement  to 
submit  such  a  SIP  revision,  and  the 
litigation  has  produced  uncertainty 
regarding  the  content  and  timing  of 
future  requirements  on  States  under  the 
NOx  SIP  call.  Nevertheless,  the  option 
is  available  if  a  State  chooses  to  use  it, 
and  several  of  the  Northeastern  States 
have  informed  EPA  that  they  still  plan 
to  submit  SIP  revisions  complying  with 
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the  NOx  SIP  call  in  the  fall  of  1999  for 
the  benefit  of  the  region  as  a  wholes 

In  support  of  their  assertion  that  EPA 
may  not  proceed  with  action  under 
section  126  before  States  have  failed  to 
comply  with  the  NOx  SIP  call, 
commenters  also  misstate  and 
misconstrue  EPA's  discussion  in  the 
May  25  NFR  of  a  particular  approach 
that  might  be  viewed  as  impermissibly 
pressuring  upwind  States  to  adopt 
specific  control  measures.  However, 
EI'A  rejected  that  approach  in  the  May 
25  NFR,  and  the  situation  that  EPA 
viewed  with  concern  in  the  May  25  NFR 
would  not  arise  from  today's  action 
under  section  126. 

Other  commenters  on  the  section  126 
proposal  of  October  21, 1998  had 
opposed  EPA's  proposal  to  deny 
petitions  imder  section  126  where  a 
State  had  complied  with  the  NOx  SIP 
call.Rather,  they  suggested,  EPA  should 
keep  both  the  section  126  requirements 
and  the  NOx  SIP  call  in  place 
simvdtaneously.  This  would  establish 
section  126  as  a  backstop  to  the  NOx  SIP 
call  in  case  sources  failed  to  comply 
with  State  regulatory  requirements. 

EPA  rejected  this  suggestion  on 
several  grounds,  some  of  which  were 
the  practical  problems  raised  by 
subjecting  sources  in  the  same  State  to 
two  contemporaneous,  but  potentially 
different,  sets  of  control  requirements. 
The  commenters  had  suggested  that  if 
the  sources  controlled  by  the  State 
failed  to  implement  the  reductions  by 
May  1,  2003,  the  section  126  remedy 
should  apply  to  the  sources  covered  by 
EPA's  rule.  However,  as  EPA  noted  in 
the  May  25  rule,  if  the  State  chose  to 
obtain  the  reductions  in  a  manner 
different  from  the  section  126  remedy 
(imposing  looser  or  no  controls  on  the 
section  126  sources),  the  commenters' 
suggested  approach  could  increase  the 
overall  control  burden  because  in 
practice,  the  sources  controlled  by  the 
State  and  the  section  126  sources  might 
both  reduce  emissions.  Only  the  State- 
controlled  sources  wovdd  initially  be 
under  a  legal  obligation  to  control.  But 
if  those  sources  did  not  meet  the  May 
1,  2003  control  deadline,  under  the 
commenters'  suggested  approach,  the 
section  126  sources  would  suddenly 
become  liable  for  violations  of  the  CAA. 
To  avoid  such  a  risk,  the  section  126 
soiu-ces  would  also  implement  controls. 
Yet  full  implementation  of  the  set  of 
controls  either  mandated  by  the  State 
and  approved  by  EPA  under  section 
110,  or  mandated  by  EPA  under  section 
126,  would  be  sufficient  to  eliminate  the 


'To  date,  Rhode  Island  and  Connecticut  have 
voluntarily  submitted  SIP  revisions  under  the  NOx 
SIP  call. 


emissions  that  contribute  significantly 
to  downwind  nonattainment  or 
maintenance  problems.  Thus,  the 
overall  burden  of  achieving  the 
emission  reductions  could  be  higher 
than  necessary,  depending  upon  the 
degree  to  which  the  two  sets  of  control 
requirements  were  non-identical.  (64  FR 
28275-28276.) 

Thus,  in  the  May  25  NFR,  EPA 
rejected  the  suggestion  that  the  section 
126  remedy  should  apply  as  a  backstop 
to  sources  in  a  State  even  after  that  State 
had  comphed  with  the  NOx  SIP  call  and 
EPA  had  approved  the  revised  SIP.  EPA 
was  concerned  about  the  potential 
inefficiency  of  having  sources 
simultaneously  complying  with  two 
different  sets  of  controls,  and  thereby 
actually  controlling  more  emissions 
than  required  to  correct  the  interstate 
transport  problem.  In  the  May  25  rule, 
EPA  noted  that  setting  up  the  rule  to 
retain  the  section  126  remedy  as  a 
backstop  in  addition  to  an  approved  SIP 
revision  might  be  viewed  as  effectively 
impermissibly  pressuring  States  to         ^ 
adopt  in  their  SIPs  controls  identical  to 
the  section  126  controls,  as  States  might 
conclude  that  identical  controls  would 
minimize  the  overall  compliance 
burden.  (64  FR  28276.) 

Today's  rule  would  not  create  the 
situation  discussed  in  the  May  25  NFR. 
EPA  is  implementing  the  requirements 
of  section  126  of  the  CAA  in  the  absence 
of  any  currently  effective  requirement 
for  upwind  States  to  address  the 
interstate  pollution  transport  problem 
themselves.  EPA  is  not  making  soiu-ces 
potentially  subject  to  two 
contemporaneous,  potentially 
conflicting,  regulatory  regimes. 
Depending  upon  the  timing  of  a  State's 
eventual  compliance  with  the  NOx  SIP 
call,  the  section  126  requirements  may 
affect  the  regulatory  context,  such  that 
it  may  be  more  attractive  than  might 
otherwise  have  been  the  case  for  States 
in  their  SIPs  to  obtain  emissions 
reductions  from  the  section  126  sources. 
As  discussed  above,  however,  this  does 
not  impermissibly  pressure  the  States  to 
adopt  any  particiilar  control  remedy. 
There  will  always  be  numerous  factors 
affecting  complex  policy  decisions 
regarding  pollution  control,  and  EPA's 
actions  imder  the  CAA  will  often  affect 
some  of  those  factors.  That  cannot  mean 
that  EPA  must  refrain  fi-om 
implementing  the  CAA  for  fear  of 
producing  real  world  effects  that  may 
indirectly  influence  State  policy 
choices. 

EPA  has  not  included  in  today's  rule 
a  provision  to  automatically  withdraw 
the  section  126  findings  upon  EPA 
approval  of  a  later  SIP  revision  that 
complies  with  the  NO  x  SIP  call,  as 


ultimately  modified  after  the  litigation 
is  concluded.  Assuming  EPA  prevails  in 
the  NOx  SIP  call  litigation,  the  court  or 
EPA  would  need  to  establish  a  new 
deadline  for  SIP  submissions,  and  the 
delay  from  the  original  September  1999 
deadline  may  require  a  shift  in  the  date 
for  achieving  emissions  reductions 
beyond  May  2003.  If  and  when  such  a 
situation  arises,  EPA  will  address 
through  rulemaking  the  effects  of  such 
later  NOx  SIP  call  SIP  submissions  on 
the  section  126  findings.  A  nvunber  of 
reasons  supported  stnict\uing  the  May 
25  NFR  to  provide  for  an  automatic 
withdrawal  of  the  section  126  finding 
upon  approval  of  a  SIP  revision 
complying  with  the  NOx  SIP  call  as 
promulgated.  As  discussed  above,  EPA 
beheves  it  is  appropriate,  when 
consistent  with  the  relevant  statutory 
provisions,  to  structiu*  the  section  126 
rule  to  allow  for  State  rather  than 
Federal  regulation  when  either  would 
equally  effectively  implement  the 
statutory  goal  of  producing  timely 
reductions.  The  withdrawal  provision 
also  explicitly  removes  any  possibility 
of  an  overlap  between  the  Federal 
requirements  imder  section  126  and 
State  measiu^s  required  by  the  NOx  SIP 
call.  For  the  situation  where  States  are 
again  subject  to  the  NOx  SIP  call 
requirements,  a  State  has  adequately 
addressed  the  section  110(a)(2)(D)(i) 
requirement,  EPA  has  approved  the  SIP 
revision,  and  the  State  requirements  are 
in  effect,  the  same  considerations  are 
likely  to  support  withdrawal  of  the 
section  126  findings  at  that  time.  At  this 
point,  however,  there  are  several  key 
imknown  variables,  such  as  the  final 
substance  and  timing  of  the 
requirements  of  the  NOx  SIP  call.  As  a 
consequence,  EPA  does  not  believe  it 
woifld  be  useful  to  try  to  establish  a  rule 
now  that  would  address  all  futiu^ 
contingencies.  EPA  expects  to  revisit 
this  issue  upon  resolution  of  the  NOx 
SEP  call  litigation. 

EPA's  regulation  of  sources  under 
section  126  also  does  not  practically  or 
legally  coerce  upwind  States  to  comply 
with  the  NOx  SIP  call,  as  certain 
commenters  claim.  The  commenters 
argue  that  States  are  forced  to  comply 
with  the  NOx  SIP  call  to  protect  their 
sources  from  Federal  regulation.  They 
further  argue  that  since  the  comi  has 
stayed  the  deadlines  for  States  to  submit 
SIP  revisions  under  the  NOx  SIP  call, 
such  pressure  on  States  circumvents  the 
court's  grant  of  the  stay  of  the  NOx  SEP 
call  requirements. 

EPA  disagrees  that  taking  action 
under  section  126  pressures  States  to 
comply  with  the  NOx  SIP  call  now.  EPA 
is  directly  regulating  certain  soinces 
that  emit  in  violation  of  section 
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110(a)(2)(D)  ano  contribute  significantly 
to  downwind  n  jnattainment.  EPA's 
regulation  of  th  ;se  sources  imposes  no 
direct  or  indire(  :t  biuden  on  the  States 
in  which  these  iources  are  located.  In 
the  likely  event  that  many  or  most  of  the 
upwind  States  I  ake  no  action  on  SIP 
revisions  unlesn  and  until  there  are  new 
deadlines  for  SI  P  submissions  under  the 
NOx  SIP  call,  tl  ere  will  be  no  sanctions 
or  any  other  pei  lalties  for  their 
inaction.  ^  Nor '  ^rill  such  States  need  to 
make  larger  or  c  ifferent  emissions 
reductions  if  th  jy  later  impose  State 
regulations  to  ontrol  NOx  emissions. 
The  only  effect  on  States,  as  discussed 
above,  is  that  EPA's  action  may  make 
certain  control  i  )ptions  relatively  more 
or  less  attractivi  i  than  they  are  now,  as 
section  126  sou"ces  will  begin  to  invest 
in  controls.  The  degree  of  such  effects 
may  depend  in  jart  on  the  timing  of  the 
State  action  anc  sources'  compliance 
plans.  The  fact  hat  upwind  States  have 
not  yet  chosen  I  o  control  their  emissions 
sources  should  not  on  policy  grounds, 
and  does  not  or  legal  grounds,  bar 
downwind  Stat  5S  from  seeking  to  obtain 
emissions  reductions  directly  from  the 
contributing  sources;  nor  does  it  bar 
EPA  from  actin; ;  to  obtain  those 
reductions  in  n  sponse  to  the  States' 
request. 

Commenters  dso  argue  that  the 
similarity  betwi  ten  the  remedy  under 
section  126  and  the  proposed  FTP  for 
failure  to  comp  y  with  the  NOx  SIP  call 
suggests  that  EI  A  is  using  section  126 
in  lieu  of  a  FIP  <  iither  to  force  States  to 
comply  with  th  J  SIP  call  regardless  of 
the  court's  stay  Dr  to  impose  a  Federal 
remedy.  This,  i  ley  assert,  is  contrary  to 
the  court's  deci  lion  to  impose  a  stay  and 
removes  the  bei  lefit  that  the  stay 
provided  for  upwind  States. 

EPA  is  using  section  126  to  reduce 
interstate  transjiort,  as  required  by 
section  126,  no  to  pressure  States  to 
comply  with  th  5  NOx  SIP  call.  The 
federal  remedies  under  section  126  and 
the  proposed  Fl  Ps  are  similar  because 
they  both  are  in  tended  to  correct  a 
violation  of  the  same  provision,  section 
110(a)(2)(D),  which  prohibits  emissions 
that  contribute  lignificantly  to 
nonattainment  i  )r  interfere  with 
maintenance  in  downwind  States. 
However,  the  st  atutory  authorities  for 
the  two  actions  are  distinct,  and  the 
actions  have  ve  y  different  effects  on 


■Given  the  partic  i 
requiring  under  secpon 
economic  penalty 
to  allow  Federal  reg  jiation 
rather  than  preempi  ing 
complying  with  the 
evident  here.  The 
remedy  are  the  bulljof 
the  NOx  SIP  call  as 
effective  emissions 


lar  remedy  that  EPA  is 

1 26.  the  absence  of  any 
burden  on  a  State  that  chooses 
of  sources  in  the  State, 
the  section  126  remedy  by 
NOx  SIP  call,  is  especially 
:es  subject  to  the  section  126 
those  that  EPA  identified  in 
laving  the  most  highly  cost- 
eductions  available. 


States.  EPA  action  under  section  126 
effectively  relieves  States  of  the 
necessity  of  regulating  their  sources  that 
contribute  to  downwind  nonattainment, 
and  there  are  no  penalties  associated 
with  EPA's  assumption  of 
responsibility.  In  contrast,  if  EPA 
promulgates  a  FIP  imder  section  110(c) 
of  the  CAA  following  a  State's  failure  to 
comply  with  a  SIP  call,  after  eighteen 
months,  the  State  will  become  subject  to 
sanctions  until  it  corrects  the 
deficiency.  (See  sections  llO(m),  179;  63 
FR  57452-57453.)  These  sanctions  may 
take  the  form  of  reductions  in  or 
restrictions  on  the  use  of  highway  funds 
and/ or  requirements  for  new  sources  to 
increase  the  emission  offset  already 
required  for  their  emissions.  (See 
sections  llO(m),  179;  63  FR  57452- 
57453.)  The  stay  of  the  NOx  SIP  call 
deadline  indefinitely  stayed  the 
requirement  for  upwind  States  to  submit 
SIP  revisions  to  comply  with  the  NOx 
SIP  call,  which  means  that  a  State 
would  not  be  subject  to  a  FIP  or 
sanctions,  and  EPA's  action  under 
section  126  in  no  way  reimposes  the  SIP 
submission  requirement  or  the  penalty 
for  inaction. 

Certain  commenters  also  point  to 
EPA's  retention  of  the  provision  for 
automatic  withdrawal  of  the  section  126 
findings  upon  approval  of  a  SIP  revision 
complying  with  the  NO  x  SIP  call  as  an 
indicator  of  EPA  pressure.  They  argue 
that  because  this  provision  allows  States 
to  preempt  the  section  126  remedy  if 
they  comply  with  the  NOx  SIP  call,  EPA 
retained  the  provision  to  induce  States 
to  comply  with  the  NOx  SIP  call  despite 
the  judicial  stay.  The  fact  is,  however, 
that  under  EPA's  interpretation  of  the 
requirements  of  sections  110(a)(2)(D) 
and  126,  a  State's  compliance  with  the 
NOx  SIP  call,  as  promulgated  (including 
the  May  1 ,  2003  deadline  for  soiuces  to 
implement  controls),  would  eliminate 
the  violation  of  section  110(a)(2)(D)  by 
sources  in  such  State,  and  hence  remove 
the  basis  for  granting  a  section  126 
petition  with  respect  to  such  sources. 
This  provision  ensures  that  potentially 
nonidentical  Federal  and  State  remedies 
do  not  apply  simultaneously  to  sources 
in  a  State.  Also,  where  State  and  Federal 
remedies  would  be  equally  effective  in 
reducing  emissions,  this  provision 
allows  State  regulation  required  under 
the  NOx  SIP  call  to  substitute  for  the 
Federal  remedy  under  section  126, 
consistent  with  EPA's  approach  to 
implementing  both  provisions,  as 
described  above.  Thus,  this  provision 
made  sense  at  the  time  EPA  issued  the  ~ 
May  25  NFR,  and  nothing  in  the  current 
circumstances  suggests  that  EPA  should 
now  remove  this  option  for  States. 


Although  the  coiul  has  stayed  the 
deadline  for  States  to  comply  with  the 
NOx  SIP  call,  the  court's  action  had  no 
effect  on  a  State's  authority  to  revise  its 
SIP  if  it  so  chooses.  The  court's  decision 
also  has  no  effect  on  EPA's  authority  to 
withdraw  a  section  126  finding.  Since 
both  of  those  authorities  may  still  be 
exercised,  there  is  no  reason  EPA 
should  now  remove  the  pre-existing 
provision. 

As  EPA  has  done  no  more  than  retain 
a  pre-existing  regulatory  provision 
where  there  was  no  reason  to  remove  it, 
this  should  not  be  misconstrued  as 
demonstrating  an  intent  to  pressure 
States  into  complying  with  the  NOx  SIP 
call.  EPA's  retention  of  this  element  of 
the  rule  gives  States  an  option.  It  is 
neither  intended  to  force,  nor  has  an 
impermissible  practical  effect  of  forcing 
(as  discussed  above),  States  to  take  that 
option. 

C.  Section  126(b)  Findings  Under  the  1- 
Hour  Ozone  Standard 

In  the  May  25  NFR,  EPA  determined 
that  the  petitions  from  Connecticut, 
Massachusetts,  New  York,  and 
Peimsylvania  are  partially  approvable 
under  the  1-hour  standard  based  on 
technical  considerations.  In  aggregate 
for  these  four  petitions,  EPA  made 
affirmative  technical  determinations  of 
significant  contribution  under  the  1- 
hoiu:  standard  for  large  EGUs  and  large 
non-EGUs  located  in  the  District  of 
Coliunbia  and  the  following  12  States: 
Delaware,  Indiana,  Kentucky,  Maryland, 
Michigan,  North  Carolina,  New  Jersey, 
New  York,  Ohio,  Peimsylvania, 
Virginia,  and  West  Virginia.  In  today's 
rule,  EPA  is  making  findings  under 
section  126(b)  that  each  of  the  new  or 
existing  sources,  for  which  EPA  made 
an  affirmative  technical  determination, 
emits  or  would  emit  NOx  in  violation  of 
the  prohibition  of  CAA  section 
1 10(a)(2)(D)(i)(I)  with  respect  to    " 
nonattainment  of  the  1-hour  standard  in 
the  relevant  petitioning  State.  The 
regulatory  text  of  today's  rule  sets  forth 
the  findings  with  respect  to  each 
petition. 

For  the  District  of  Columbia  and  eight 
of  the  affected  States,  the  combined 
findings  apply  throughout  the  entire 
jurisdiction.  However,  the  findings 
cover  only  parts  of  Indiana,  Kentucky, 
Michigan,  and  New  York.  The  findings 
for  sources  located  in  these  States  are 
being  made  with  respect  to  the  petitions 
from  Connecticut  and/or  New  York.  In 
the  NOx  SIP  call,  EPA  determined  that 
the  States  of  Indiana,  Kentucky,  and 
Michigan  wholly  significantly 
contribute  to  New  York,  and  those  three 
States  plus  New  York  wholly 
significantly  contribute  to  Connecticut. 
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However,  only  parts  of  these  upwind 
States  were  named  in  the  petitions  from 
Connecticut  and  New  York  and  EPA 
must  limit  any  section  126  findings  to 
the  geographic  scope  of  the  relevant 
petition.  New  York  described  the 
geographic  scope  of  its  petition  as 
Ozone  Transport  Assessment  Group 
(OTAG)  Subregions  2,6,  and  7  and  the 
portion  of  Ozone  Transport  Region 
extending  west  and  south  of  New  York. 
Connecticut  described  the  geographic 
scope  of  its  petition  as  OTAG 
Subregions  2,6,  and  7  and  the  portion 
of  the  Ozone  Transport  Region 
extending  west  and  south  of 
Connecticut.  Maps  showing  the 
geographic  scopes  of  these  two  petitions 
are  shown  in  Figures  F-2  and  F-6  of 
Appendix  F  to  part  52.  Based  on  the 
geographic  limits  given  in  the  petitions, 
file  portions  of  the  four  partial  States 
covered  by  today's  1-hour  findings  are 
as  follows.  For  Indiana  and  Kentucky, 
the  1-hour  findings  affect  sources 
located  east  of  86.0  degrees  longitude. 
For  Michigan,  the  l-hovu  findings  affect 
sources  located  in  the  area  east  of  86.0 
degrees  longitude  and  south  of  45.0 
degrees  latitude.  For  New  York,  the  1- 
hour  findings  affect  sources  located  in 
the  area  west  of  71.8  longitude  and 
south  of  42.03  degrees  latitude.  The 
existing  som^ces  located  in  these  States 
that  are  subject  to  the  1-hour  findings 
are  listed  in  Appendix  A  to  part  97.  The 
EPA  notes  the  combined  affirmative 
technical  determinations  under  the  1- 
hour  and  8-hour  standards  would  cover 
the  States  of  Indiana,  Kentucky, 
Michigan,  and  New  York  in  their 
entireties.  However,  as  discussed  below, 
EPA  is  indefinitely  staying  the  8-hour 
affirmative  technical  determinations. 

D.  Stayx>f  Affirmative  Technical 
Determinations  Under  the  8-Hour  Ozone 
Standard 

1 .  Affirmative  Technical  Determinations 
Under  the  8-Hour  Ozone  Standard 

Five  of  the  eight  petitioning  States 
{Maine,  Massachusetts,  New  Hampshire, 
Peimsylvania,  and  Vermont)  requested 
that  EPA  evaluate  their  petitions  imder 
the  8- hour  standard.  In  the  May  25  NFR, 
EPA  determined  that  all  but  the 
Vermont  petition  are  partially 
approvable  imder  the  8-hour  standard 
based  on  technical  considerations.  In 
aggregate  for  the  foin  approvable 
petitions,  EPA  made  affirmative 
technical  determinations  of  significant 
contribution  under  the  8-hour  standard 
for  large  EGUs  and  large  non-EGUs 
located  in  the  District  of  Columbia  and 
the  following  19  States:  Alabama, 
Connecticut,  Delaware,  Illinois,  Indiana, 
Kentucky,  Maryland,  Massachusetts, 


Michigan,  Missouri,  New  Jersey,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  Termessee, 
Virginia,  and  West  Virginia.  There  are 
seven  whole  States  and  portions  of  four 
other  States  that  are  covered  only  under 
the  8-hoiu'  standard. 

2.  Stay  of  the  S-Hoin  Affirmative 
Technical  Determinations 

EPA  continues  to  evaluate  the  effect 
of  the  D.C.  Circuit's  decision  on  the  8- 
hour  NAAQS  in  American  Trucking,  as 
modified  by  the  D.C.  Circuit's  October 
29, 1999  opinion  and  order.  See 
American  Trucking  Ass'n  v.  EPA,  175 
F.3d  1027  (D.C.  Cir.  1999),  reh'g granted 
in  part  and  denied  in  part.  No.  97-1440 
and  consolidated  cases  (D.C.  Cir. 
October  29. 1999).  In  addition,  the 
Agency  has  recommended  that  the 
Department  of  Justice  seek  certiorari  in 
the  NAAQS  litigation.  Thus,  EPA 
expects  that  the  status  of  the  eight-hour 
standard  will  be  imcertain  for  some  time 
to  come. 

In  light  of  this  uncertainty,  EPA 
believes  that  EPA  should  not  continue 
implementation  efforts  under  section 
126  under  the  8-hour  standard  that 
could  be  construed  as  inconsistent  with 
the  court's  ruling.  Therefore,  EPA  is 
staying  indefinitely  the  section  126 
affirmative  technical  determinations 
based  on  the  S-hoiu  standard,  pending 
further  developments  in  the  NAAQS 
litigation.  This  stay  affects  the 
affirmative  technical  determinations 
under  the  8-hoiu'  petitions  filed  by  the 
States  of  Maine,  Massachusetts, 
Pennsylvania,  and  New  Hampshire.  The 
State  of  Vermont  also  submitted  an  8- 
hoiu-  petition;  however,  EPA  fully 
denied  that  petition  in  the  May  25  NFR. 
In  aggregate  f(*  the  8-hour  petitions,  the 
stay  affects  the  8-hom'  affirmative 
technical  determinations  made  for 
sources  located  in  District  of  Colmnbia 
and  the  19  States  listed  above  in  Section 
II.D.l.  However,  EPA  is  making  findings 
imder  the  1-hour  standard  for  sources 
located  in  the  District  of  Columbia  and 
at  least  portions  of  12  of  these  States. 
The  l-hoiu  findings  are  not  affected  by 
the  8-hour  stay  and  therefore  sources  in 
these  States  (or  portions  thereof)  eire  still 
subject  to  the  control  requirements  in 
today's  rule.  The  EPA  made  section  126 
affirmative  technical  determinations 
only  under  the  8-hour  NAAQS,  and  not 
under  the  1-hour  NAAQS,  for  sources 
located  in  the  following  seven  States: 
Alabama,  Connecticut,  IlUnois, 
Massachusetts,  Missouri,  Rhode  Island, 
and  Tennessee.  In  addition,  EPA  made 
section  126  affirmative  technical 
determinations  under  the  8-hom' 
standard,  and  not  under  the  1-hour 
NAAQS  for  sources  located  in  portions 


of  Indiana,  Kentucky,  Michigan,  and 
New  York.  Sources  located  in  the  seven 
States  and  portions  of  the  four  other 
States  listed  above  are  not  required  to 
implement  section  126  controls  under 
this  rule  for  so  long  as  the  8-hour  stay 
is  in  place.  (See  Section  n.C.  for  a 
description  of  the  portions  of  the  four 
States  that  are  covered  by  the  1-hour 
findings.) 

Commenters  generally  supported  the 
indefinite  stay  of  the  affirmative 
technical  determinations  based  on  the  8- 
hour  NAAQS  pending  further 
developments  in  the  NAAQS  litigation. 
However,  a  number  of  commenters 
suggested  that  it  would  be  better  for 
EPA  to  deny  the  portions  of  the 
petitions  based  on  the  8-hour  standard, 
rather  than  just  staying  the  affirmative 
technical  determinations.  EPA 
promulgated  the  affirmative  technical 
determinations  based  on  the  8-hour 
standard  in  a  final  rule.  EPA  has  neither 
moved  forward  based  on  the  8-Hour 
standard,  nor  revisited  the  May  25  rule, 
but  has  simply  stayed  this  portion  of  the 
May  25  rule  for  the  interim.  As 
discussed  above,  the  status  of  the  8-hour 
standard  is  still  uncertain  and  the 
litigation  may  well  continue.  Given  this 
uncertainty,  EPA  believes  that  it  would 
not  be  appropriate  for  the  Agency  at  this 
time  to  address  the  question  of  whether 
to  grant  or  deny  the  portions  of  the 
section  126  petitions  based  on  the  8- 
hour  standard.  Staying  the  affirmative 
technical  determinations  based  on  the  8- 
hour  standard  assures  that  the  section 
126  rule  will  impose  no  compliance 
burdens  based  on  the  8-hour  standard. 
Also,  EPA  would  engage  in  a 
rulemaking  to  lift  the  stay  and  make 
findings  based  on  the  8-hour  standard, 
and  in  that  rulemaking  any  issues  on 
using  the  8-hour  standard  as  a  basis  for 
action  under  section  126  would  be  open 
for  public  comment. 

E.  Requirements  for  Sources  for  Which 
EPA  Is  Making  a  Section  126(b)  Finding 

The  control  requirements  for  sources 
for  which  EPA  is  making  effective 
section  126(b)  findings  are  discussed  in 
Section  III  below.  As  discussed  above, 
currently  the  control  requirements 
would  only  apply  to  sources  for  which 
a  finding  is  being  made  imder  the  1- 
hour  standard. 

Section  126(c)  states,  in  relevant  part,  that: 
it  shall  be  a  violation  of  this  section  and  the 
applicable  implementation  plan  in  such  State  _ 

(1)  for  any  major  proposed  new  (or 
modified)  source  with  respect  to  which  a 
finding  has  been  made  under  subsection  (b) 
to  be  constructed  or  to  operate  in  violation 
of  this  section  and  the  prohibition  of  section 
liO(a)(2)(D)(lil)  or  this  section  or 
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effective  and  innovation  in  control 
technology  is  encouraged.  The 
appropriateness  of  trading  as  a  section 
126  remedy  is  comprehensively 
discussed  in  Section  IV.A.  of  the 
preamble  to  the  May  25, 1999  final  rule 
(64  FR  28307-28309). 

As  explained  in  the  October  21,  1998 
section  126  proposal  (63  FR  56309- 
56320),  under  a  cap-and-trade  system 
the  Administrator  sets  both  an  emission 
limitation  and  compliance  schedule  for 
each  unit  subject  to  the  program.  The 
emission  limitation  for  each  unit  is  the 
requirement  that  the  quantity  of  the 
unit's  emissions  during  a  specified 
period  (here,  the  tonnage  of  NOx 
emissions  during  the  ozone  season) 
caimot  exceed  the  amount  authorized  by 
the  allowances  (here,  NOx  allowances, 
each  generally  authorizing  one  ton  of 
emissions)  that  the  unit  holds. 
Allowances  are  allocated  to  units 
subject  to  the  program,  and  the  total 
number  of  allowances  allocated  to  all 
such  units  for  each  control  period  is 
fixed,  or  "capped",  at  a  specified  level. 
The  compliance  schedule  is  set  by 
establishing  a  deadline  by  which  units 
must  begin  to  comply  with  the 
requirement  to  hold  allowances 
sufficient  to  cover  emissions. 

For  purposes  of  complying  with 
section  126,  EPA  translates  emission 
limits  into  allowance  requirements. 
Since  EPA  has  the  authority  to  establish 
emission  limits  under  section  126,  and 
since  allowance  requirements  are 
equivalent  to  emission  limits,  EPA  has 
the  authority  to  promulgate  allowance 
requirements  and  allocate  allowances 
for  purposes  of  section  126.  The  cap- 
and-trade  program  is  a  compliance 
mechanism  that  enables  sources  to  make 
cost-effective  decisions  to  meet  their 
allowance  requirements  (which  are  their 
emission  limits).  Therefore,  EPA 
adopted  such  a  program  as  a  cost- 
effective  means  of  implementing  the 
requirements  of  section  126. 

Section  52.34(j)  of  the  May  25,  1999 
final  rule  established  the  cap-and-trade 
program  as  the  general  remedy  for 
sources  that  will  be  subject  to  any  futiue 
finding  under  section  126.  In  §52.34(j), 
the  EPA  promulgated  general 
parameters  for  the  remedy,  including 
the  identification  of  the  categories  of 
sources  that  would  be  subject  to  the 
trading  program,  the  specification  of 
basic  emission  limitations  for  covered 
sources,  total  emissions  reductions  to  be 
achieved  by  the  program,  and  the 
compliance  schedule.  Section  52.34(j) 
also  identified  the  methodology  used  to 
determine  the  NOx  emissions  budget 
(i.e.,  the  total  amount  of  NOx 
allowances  allocated  to  all  units  subject 
to  the  Federal  NOx  Budget  Trading 


Program)  and  created  a  compliance 
supplement  pool. 

"The  regulatory  language  finalized  in 
the  May  25, 1999  section  126  final  rule 
delineated  the  following  general 
elements  of  the  trading  program,  listed 
here: 

•  All  large  EGUs  and  large  non-EGUs 
for  which  EPA  makes  a  final  finding 
under  section  126(b)  will  be  covered  by 
and  subject  to  the  Federal  NO  x  Budget 
Trading  Program. 

•  Beginning  May  1,  2003,  the  owner 
or  operator  of  each  source  subject  to  the 
Federal  NOx  Budget  Trading  Program 
must  hold  NOx  allowances  available  to 
that  source  in  the  ozone  season  that  are 
not  less  than  the  total  NOx  emissions 
emitted  by  the  source  during  that  ozone 
season. 

•  The  total  tons  of  NOx  allowances 
allocated  under  the  trading  program 
(other  than  any  compliance  supplement 
pool  credits)  will  be  equivalent  to  the 
sum  of  two  tonnage  limits: 

(a)  The  total  tons  of  NOx  that  large 
EGUs  in  the  program  would  emit  in  an 
ozone  season  after  achieving  a  0.15  lb/ 
mmBtu  NOx  emissions  rate,  assuming 
historic  ozone  season  heat  input 
adjusted  for  growth  to  the  year  2007; 
plus 

(b)  The  total  tons  of  NOx  that  large 
non-EGUs  in  the  program  would  emit  in 
an  ozone  season  after  achieving  a  60 
percMit  reduction  in  ozone  season  NOx 
emissions  compared  to  uncontrolled 
levels  adjusted  for  growth  to  the  year 
2007. 

•  Compliance  supplement  pool 
credits  will  be  available  for  distribution 
to  affected  sources,  subject  to  specific 
State-by-State  tonnage  limits  as 
established  in  the  NOx  SIP  call. 

In  the  May  25,  1999  section  126  final 
rule,  EPA  did  not  promulgate  either  the 
part  97  rule  provisions  providing  the 
specific  details  of  the  trading  program 
for  the  section  126  remedy  or  the  unit- 
specific  allocations  (as  explained  in 
Section  IV.C.2.  of  the  preamble  to  the 
May  25,  1999  final  rule).  Under 
§  52.34(k),  EPA  specified  the  interim 
final  emissions  limitations  that  would 
be  imposed  in  the  event  that  the 
Administrator  made  a  finding  under 
section  126  pursuant  to  provisions  of 
§  52.34(h),  without  first  promulgating 
regulations  setting  forth  the  details  of 
the  NOx  Budget  Trading  Program.  The 
default  emissions  limitations  were 
finalized  under  the  "good  cause" 
exemption  to  the  Administrative 
Procedure  Act's  notice  and  comment 
requirements  for  rulemaking  (see  5 
U.S.C.  553(b)(B)).  In  the  May  25,  1999 
section  126  final  rule,  EPA  emphasized 
that  this  default  remedy  would  be 
superseded  as  a  matter  of  law  when  EPA 
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promulgates  the  details  of  the  Federal 
NOx  Budget  Trading  Program  (64  FR 
28311).  The  final  rule  specified  that 
EPA  would  issue  these  detailed 
elements  by  July  15,  1999. 

In  light  of  the  two  court  decisions  by 
the  U.S.  Court  of  Appeals  detailed  in 
Section  I.A.I.,  EPA  subsequently 
proposed  to  amend  certain  aspects  of 
the  section  126  final  rule,  hi  the  June  24, 
1999  "Proposal  to  Amend  Two  Respects 
of  May  25,  1999  Final  Rule",  the  Agency 
proposed  to  remove  the  link  between 
the  NOx  SIP  call's  submission  deadline 
and  the  final  action  granting  or  denjdng 
the  126  petitions,  and  itidefinitely  stay 
the  S-houLT  portion  of  the  rule  pending 
further  developments  in  the  ongoing 
NAAQS  litigation.  In  a  separate  but 
related  action,  EPA  voluntarily  stayed 
the  effectiveness  of  the  May  25, 1999 
section  126  final  rule  on  an  interim 
basis  until  November  30, 1999,  in  order 
to  respond  to  the  Court's  decisions. 
Together,  these  actions  affected  the  July 
15,  1999  objective  for  finalization  of  the 
trading  program  provisions.  The  Agency 
decided  to  issue  the  elements  of  the 
Federal  NOx  Budget  Trading  Program 
with  the  final  section  126  findings. 

Today's  section  126  final  rule  amends 
the  regulatory  language  that  established 
the  elements  of  the  control  remedy 
promulgated  in  the  May  25,  1999 
section  126  final  rule  (listed  above). 
Specifically,  today's  rule  replaces  four 
of  the  elements  fi'om  the  May  25,  1999 
final  rule  with  related  provisions  under 
part  97,  while  one  of  the  elements 
remains  essentially  unchanged.  The 
replacements  are  substitutions,  that  are 
essentially  equivalent  to  the  May  25, 
1999  section  126  regulations.  First,  the 
allowance-holding  requirements  in  part 
97  ( i.e.,  §  97.6(c))  replace  the  element  in 
the  May  25,  1999  final  rule 
(§  52.34(j)(l))  that  required  the  owner  or 
operator  of  each  source  to  hold  a 
number  of  NOx  allowances  not  less  than 
the  total  tons  of  NOx  emitted  by  the 
source  during  the  ozone  season.  Second, 
the  default  control  provisions 
(§  52.34(k)),  mandated  in  the  event  that 
EPA  failed  to  promulgate  the  trading 
program  regulations,  are  replaced  by 
part  97,  and  by  the  unit-specific 
allocations  and  compliance  supplement 
pool  provisions  in  particular.  "Third,  the 
element  that  specified  the  methodology 
for  calculating  the  total  tons  of  NOx 
allowances  allocated  under  the  trading 
^program  (§  52.34(j))  is  replaced  by  the 
trading  program  budget  provisions  in 
part  97  (i.e..  §97.40).  The  methodology 
for  calculating  the  allocations  was 
followed,  so  there  is  consequently  no 
reason  to  retain  the  original  language. 
Fourth,  the  element  providing  for  the 
compliance  supplement  pool 


(§  52.34(j)(4))  is  embodied  in  and 
replaced  by  §  97.43,  which  addresses  in 
detail  the  procedures  for  distributing  the 
pool  of  allowances.  Fifth,  the  element 
that  requires  those  sources  for  which 
EPA  makes  a  final  finding  under  section 
126(b)  to  be  subject  to  a  Federal  NOx 
Budget  Trading  Program  (§  52.34(j)) 
remains  essentially  unchanged  and  is 
not  replaced. 

By  specifying  the  details  of  the 
Federal  NOx  Budget  Trading  Program 
for  the  section  126  sources,  today's 
action  fulfills  the  regulatory  obligations 
deferred  imder  the  May  25, 1999  section 
126  final  rule.  As  noted  above,  the  May 
25, 1999  final  rule  established  general 
parameters  for  the  cap-and-trade 
remedy,  while  today's  final  rule 
finalizes  the  specific  elements  of  the 
trading  program.  In  particular,  the 
trading  program's  unit  allocation 
methodology  is  described,  and  the 
procedure  for  distributing  NOx 
allowances  fi'om  the  compliance 
supplement  pool  is  provided.  This  final 
rule  also  specifies  the  combined  list  of 
existing  sources  affected  by  one  or  more 
petitions,  along  with  finalized  emissions 
limitations  in  the  form  of  tradable  unit- 
by-unit  allowance  allocations  for  2003 
to  2007.  Also  included  in  this  final  rule 
are  new  sources  in  the  source  categories 
that  are  significantly  contributing  with 
respect  to  the  petitions  from 
Connecticut,  New  York,  and 
Pennsylvania.  By  specifying  the  unit-by- 
unit  allowance  allocations,  today's 
action  supersedes  as  a  matter  of  law  the 
interim  emissions  limitations 
established  by  the  May  25,  1999  final 
rule  in  §  52.34(k).  Because  the  interim 
emissions  limitations  are  superseded, 
today's  rule  expressly  removes 
§52.34(k). 

As  noted  earlier  in  this  section,  two 
decisions  by  the  U.S.  Court  of  Appeals 
in  the  District  of  Columbia  have  led  the 
EPA  to  amend  certain  provisions  of  the 
May  25,  1999  section  126  final  rule.  The 
Court  decision  on  the  8-hour  ozone  non- 
attainment  standard  has  reduced  the 
total  number  of  States  subject  to  the 
Federal  NOx  Budget  Trading  Program. 
Further,  as  described  in  Section  III.B., 
certain  portions  of  Michigan,  Indiana, 
Kentucky,  and  New  York  have  been 
removed  from  the  scope  of  the  original 
petitions,  leaving  only  certain  sources 
within  these  States  subject  to  the  trading 
program.  Section  III.B.  of  this  preamble 
contains  some  discussion  of  the 
provisions  of  part  97  that  have  been 
modified  to  reflect  removal  of  portions 
of  these  States. 


2.  Elements  of  the  Federal  NOx  Budget 
Trading  Program  That  Are  Essentially 
the  Same  as  the  State  NOx  Budget 
Trading  Program  and  the  October  21, 
1999  Section  126  Proposed  Rule 

As  in  the  October  21, 1998  section 
126  proposal,  today's  Federal  NOx 
Budget  Trading  Program  (40  CFR  part 
97)  mirrors,  to  a  large  extent,  the  NOx 
Budget  Trading  Program  for  States  (40 
CFR  part  96),  which  is  the  model 
trading  program  made  available  for 
States  to  adopt  imder  the  NOx  SIP  call. 
Today's  promulgation  of  the  final 
regulations  for  the  Federal  NOx  Budget 
Trading  Program  moots  §  52.34(j)(2), 
which  is  removed.  The  EPA  notes  that 
discussion  of  the  evolution  of  the  NOx 
Budget  Trading  Program  is  set  forth  in 
the  proposed  supplemental  rule  to  the 
NOx  SIP  call  at  63  FR  25921-25923,  in 
the  final  NOx  SIP  call  rule  at  63  FR 
57456-57457,  and  in  the  preamble  to 
the  May  25, 1999  section  126  final  rule 
at  64  FR  28307-28308.  While  EPA  has 
sought  to  keep  the  two  trading  programs 
similar,  there  are  a  number  of 
differences  which  are  more  fully 
described  in  Section  III.A.3.,  below. 
These  differences  arise  from  the  need 
for  Federal  implementation  of  the 
section  126  program,  rather  than  State 
implementation,  and  fi-om  the  need  to 
clarify  or  simplify  certain  provisions. 

Under  part  97,  the  program  elements 
described  below  are  essentially  the  same 
as  the  corresponding  sections  in  part  96. 
which  set  forth  the  State  NOx  Budget 
Trading  Program.  Since  EPA  retains  or 
relies  upon  many  of  the  analyses  and 
considerations  undertaken  in  the  NOx 
SIP  call  process  to  determine  these 
program  elements,  many  of  these  part  97 
provisions  are  being  used  for  the 
reasons  set  forth  in  the  proposed  NOx 
SIP  call  and  the  final  NOx  SIP  call. 
Detailed  information  on  the  rationale  for 
the  part  96  provisions  can  be  found  in 
the  preamble  accompanying  the 
proposed  part  96  (63  FR  25917-25943) 
and  the  final  part  96  (63  FR  57356- 
57491).  Moreover,  the  provisions  in  part 
97  are,  for  the  most  part,  numbered  in 
the  same  sequence  as  the  corresponding 
provisions  in  part  96,  so  that,  for 
example,  §  97.2  and  §  96.2  address  the 
same  subject  matter.  Cross  references  in 
these  provisions  and  other  provisions  of 
part  97,  of  course,  reflect  the  numbering 
for  the  appropriate  regulatory  provisions 
in  part  97,  rather  than  the  numbering  for 
provisions  in  part  96. 

The  following  list  identifies  the 
sections  of  part  97  that  are  essentially 
the  same  as  the  corresponding  sections 
in  part  96  and  in  the  October  21, 1998 
section  126  proposed  rule.  Additional 
information  on  the  following  subparts 
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a.  General  Provisions.  For  subpart  A 
of  part  97,  EPA  is  using  essentially  the 
same  measurements,  abbreviations,  and 
acronyms,  retired  unit  exemption, 
standard  requirements,  and  provisions 
for  computation  of  time  as  those  that 
apply  in  both  part  96  and  in  the  section 
126  proposed  rule.  As  noted  above,  the 
EPA  has  included  these  part  97 
provisions  for  the  reasons  set  forth  in 
the  proposed  NOx  SIP  call  (63  FR 
25923-25927),  the  final  NOx  SIP  call, 
and  in  the  preamble  to  the  October  21, 
1998  section  126  proposal  (63  FR 
56312). 

Section  97.5  sets  forth  the  retired  unit 
exemption  and  includes  a  fewr  minor 
changes  from  part  96  and  the  section 
126  proposed  rule.  First,  §  97.5(c)  is 
revised  concerning  NOx  allowance 
allocations  to  a  retired  unit.  New 
§  97.5(c)(2)  provides  (like  the  proposed 
§  97.5(c)(1))  that  such  a  imit  is  allocated 
NOx  allowances  imder  subpart  E  but 
adds  that  the  allocation  will  be  recorded 
in  a  general  account  specified  by  the 
unit's  owners  and  operators.  This  means 
that  the  Administrator  will  not  need  to 
maintain  a  unit  account  for  a  retired 
unit.  This  is  reasonable  since,  under 
subpart  E,  allocations  are  updated  and 
a  retired  unit's  allocation  will 
eventually  become  zero  allowances.  The 
paragraphs  of  §  97.5(c)  are  also 
reordered  and  then  renumbered  to 
reflect  the  new  paragraph  and  the 
reordering.  Second,  §  97.5(c)  contains 
minor  word  changes  that  clarify,  but  do 
not  alter  the  substance  of,  the 
provisions.  For  example,  minor  word 
changes  in  §  97.5(c)(5)(i)  and  (ii)  make  it 
clear  that  a  permitting  authority  may 
reduce  the  period,  before  a  re-started 
retired  unit  resumes  operation,  by 
which  an  application  for  a  title  V  or 
non-title  V  permit  must  be  submitted  for 
the  unit. 

Under  the  Federal  NOx  Budget 
Trading  Program,  the  NOx  Budget  units 
and  their  owners,  operators,  and  NOx 
Authorized  Account  Representatives 
(NOx  AARs)  must  meet  certain  standard 
requirements  set  forth  in  §  97.6  of 
today's  rule.  The  standard  requirements 
incorporate  the  full  range  of  program 
requirements  by  referencing  other 
sections  of  the  NOx  Budget  Trading 
Rule.  The  provisions  of  §  97.6  are 
essentially  the  same  as  in  part  96  and 
the  section  126  proposed  rule.  Section 
97.6(c)(1)  is  revised  to  use  the  same 
language  as  the  definition  of  "NOx 
Budget  emission  limitation"  in  §97.2 
since  both  provisions  describe  the 
requirement  for  NOx  Budget  units  to 
hold  allowances.  Under  §  97.6(c)(6)  the 
Administrator,  rather  than  the 
permitting  authority,  allocates  NOx 
allowances  under  the  Federal  NOx 


Budget  Trading  Program.  In  addition,  a 
few  non-substantive  clarifying  revisions 
are  made.  For  example,  in  §  97.6(c)(8), 
language  is  revised  to  mirror  the 
language  in  §  97.23(b).  Further,  the 
reference  in  this  and  other  sections  to 
recordation  of  NOx  allowances  under 
subpart  I  is  removed  since  recordation 
is  addressed  in  subparts  F  and  G,  but 
not  in  subpart  I. 

b.  NOx  Authorized  Account 
Representative.  The  NOx  AAR  is  the 
individual  who  is  authorized  to 
represent  the  owners  and  operators  of 
each  NOx  Budget  unit  at  a  NOx  Budget 
source  in  matters  pertaining  to  the  NOx 
Budget  Trading  Program.  Subpart  B  of 
part  97  addresses  the  process  for 
designating  and  changing  the  NOx  AAR 
and  the  responsibilities  of  the  NOx  AAR 
and  alternate  NOx  AAR,  and  is 
essentially  the  same  as  in  part  96  and  in 
the  section  126  proposed  rule.  The  EPA 
has  included  these  part  97  provisions 
for  the  reasons  set  forth  in  the  proposed 
NOx  SIP  call  (63  FR  25927),  the  final 
NOx  SIP  call,  and  the  October  21,  1998 
section  126  proposal  (63  FR  56312). 

c.  Permits.  Suopart  C  of  part  97, 
which  is  essentially  the  same  as  in  part 
96  and  in  the  section  126  proposed  rule, 
addresses  the  administration  of  a 
permit,  permit  applications,  permit 
contents,  and  permit  revisions.  As 
described  in  the  preamble  to  the  May 
25,  1999  section  126  final  rule,  the 
regulations  governing  State  permitting 
under  title  V  define  an  "applicable 
requirement",  which  must  be  reflected 
in  a  title  V  operating  permit,  as 
including  "[a]ny  standard  or  other 
requirement  provided  for  in  the 
applicable  implementation  plan 
approved  or  promulgated  by  EPA 
through  rulemaking  under  title  I  of  the 
Clean  Air  Act  that  implements  the 
relevant  requirements  of  the  Clean  Air 
Act,  including  any  revisions  to  that  plan 
promulgated  in  part  52  of  this  chapter." 
(40  CFR  70.2). 

Since  today's  rule  is  being 
promulgated  under  title  I  [i.e..  under 
section  126),  the  requirements  of  this 
rule  are  applicable  requirements  under 
§  70.2  and  must  be  reflected  in  the  title 
V  operating  permit  of  NOx  Budget 
sources  required  to  have  such  a  permit. 
The  EPA  believes  that  the  majority  of 
NOx  Budget  sources  will  be  required  to 
have  a  title  V  permit.  State  and  local  air 
permitting  authorities  have  EPA- 
approved  title  V  operating  permits 
programs  and  will  be  the  permitting 
authorities  for  NOx  Budget  sources  with 
title  V  permits,  for  which  the  trading 
program  requirements  will  be  applicable 
requirements.  For  any  source  that  does 
not  have  a  title  V  permit,  such  a  permit 
is  not  required  by  subpart  C.  If  a  source 
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has  a  federally  enforceable  non-title  V 
permit,  the  trading  program 
requirements  must  also  be  incorporated 
into  this  permit.  If  a  source  does  not 
have  a  federally  enforceable  permit,  the 
requirements  of  the  Federal  NOx  Budget 
Trading  Rule  will  be  federally 
enforceable  without  the  federally 
enforceable  permit.  The  EPA  has 
included  these  part  97  provisions  for  the 
reasons  set  forth  in  the  proposed  NOx 
SIP  call  (63  FR  25927-25929),  the  final 
NOx  SIP  call,  and  the  October  21,  1998 
section  126  proposal  (63  FR  56312). 

Sections  97.20(a),  97.21(b),  and 
97.23(a)  include  a  few  minor  word 
changes  from  part  96  and  the  October 
21.  1998  section  126  proposal  that 
clarify,  but  do  not  alter  the  substance  of, 
the  provisions.  For  example,  minor 
word  changes  in  §  97.20(a)(1)  and  (2) 
remove  superfluous  language  listing  the 
subjects  that  title  V  and  non-title  V 
regulations  may  address.  By  further 
example,  in  §  97.20(b),  the  phrase 
"including  any  draft  or  proposed  NOx 
Budget  permit,  if  applicable"  is 
removed  as  superfluous  and  confusing. 
A  permitting  authority's  title  V  or  non- 
title  V  regulations  may  or  may  not  use 
terms  "draft"  or  "proposed"  permits. 
This  same  revision  is  made  in  §  97.23(a) 
and  §  97.85(a).  As  a  further  example, 
minor  word  chemges  in  §  97.21(b)(l)(i) 
and  (ii)  make  it  clear  that  a  permitting 
authority  may  reduce  the  period,  before 
a  new  unit's  commencement  of 
operation,  by  which  an  application  for 
a  title  V  or  non-title  V  permit  must  be 
submitted  for  the  new  imit.  In  addition, 
the  phrase  "as  approved  or  adjusted  by 
the  permitting  authority"  is  removed  in 
§  97.23(a)  because  it  is  superfluous  and 
confusing.  The  provision  simply 
requires  that  a  permit  include  the  type 
of  information,  i.e.,  the  elements,  listed 
in  §97.22. 

One  section,  proposed  §  97.24 
addressing  the  effective  date  of  the 
initial  NO  x  Budget  permit,  is  removed 
entirely,  and  proposed  §  97.25  is 
renumbered  (without  any  other  changes) 
as  §  97.24.  Other  provisions  in  part  97 
already  state  the  deadlines  for 
compliance  with  the  various 
requirements  of  the  NOx  Budget 
Trading  Program.  For  example,  §  97.6(c) 
states  the  date  on  which  a  unit's  NOx 
emissions  begin  to  be  subject  to  the 
requirement  to  hold  NOx  allowances 
covering  emissions,  and  §  97.21(b) 
explains  the  deadlines  for  submission  of 
NOx  Budget  permit  applications. 
Similarly,  §  97.70  sets  forth  the  dates  on 
which  the  owner  or  operator  of  a  unit 
must  begin  complying  with  the 
monitoring  requirements.  The  "effective 
date"  of  the  initial  NOx  Budget  permit 
does  not  determine  the  compliance  date 


for  any  program  requirements  and  is 
therefore  superfluous  and  somewhat 
confusing.  In  fact,  for  some  permitting 
authorities,  the  issuance  date  of  any 
permit  is  automatically  the  permit's 
effective  date. 

d.  Compliance  Certification.  Under 
subpart  D,  the  NOx  AAR  must  certify  at 
the  end  of  each  control  period  that  the 
unit  was  in  compliance  with  the 
emissions  limitation  and  other 
requirements  of  the  Federal  NOx  Budget 
Trading  Program.  Sections  97.30  and 
97.31  set  forth  essentially  the  same 
provisions  for  compliance  certification 
reports  as  those  in  part  96  and  the 
section  126  proposed  rule.  The  EPA  has 
included  these  part  97  provisions  for  the 
reasons  set  forth  in  the  proposed  NOx 
SIP  call  (63  FR  25929),  the  final  NOx 
SIP  call,  and  the  October  21, 1998 
section  126  proposal  (63  FR  56312). 

e.  NOx  Allowance  Tracking  System. 
The  NOx  Allowance  Tracking  System  is 
an  automated  system  used  to  track  NOx 
allowances  held  by  NOx  Budget  units 
imder  the  NOx  Budget  Trading  Program, 
as  well  as  those  NOx  allowances  held  by 
other  organizations  and  individuals. 
Subpart  F  of  part  97  addresses  NOx 
allowance  tracking  system  accounts,  the 
account  responsibilities  of  the  NOx 
AAR,  the  recordation  of  NOx  allowance 
allocations,  the  compliance  process, 
banking,  account  error,  and  accoimt 
closing,  and  is  essentially  the  same  as  in 
both  part  96  and  the  section  126 
proposed  rule.  The  EPA  has  included 
these  part  97  provisions  for  the  reasons 
set  forth  in  the  proposed  NOx  SIP  call 
(63  FR  25933-25937),  the  final  NOx  SIP 
call,  and  the  October  21, 1998  section 
126  proposal  (63  FR  56312).  The 
banking,  flow  control,  and  compliance 
supplement  pool  provisions  are 
described  in  Section  III.B.3.  of  today's 
preamble. 

With  regard  to  accounts,  the  NOx 
AAR,  and  recordation,  §§  97.50(b), 
97.51(b),  and  97.53(b)  include  a  few 
minor  changes  ft-om  part  96  and  the 
October  21,  1998  section  126  proposed 
rule.  Section  97.50(b)  is  revised  to 
reflect  the  fact  that  for  unit  exemptions 
under  §  97.4(a)  (permit  limit  exemption) 
or  §97.5  (retired  unit  exemption), 
allocations  can  be  recorded  in  general 
accounts.  For  example,  the  unclear 
language — stating  that  allocations  are 
recorded  each  year  for  the  control 
period  after  the  last  period  for  which 
allowances  were  allocated — is  removed 
in  a  few  places  in  §  97.53(b)  and 
replaced  by  language  stating  that  NOx 
allocations  are  recorded  for  the  third 
control  period  after  the  last  period  from 
which  compliance  deductions  were 
made.  This  is  consistent  with  the 
Agency's  expressed  intent  in  the 


proposal  and  in  today's  final  rule,  that 
allowances  be  available  to  owners  and 
operators  three  years  in  advance  of  the 
control  period  which  allowances  are 
allocated.  However,  proposed  §  97.53(b) 
addresses  only  years  when  compliance 
deductions  are  made,  i.e.,  years  starting 
after  2003.  In  order  to  ensure  that 
allowances  are  also  recorded  in  2001, 
2002,  and  2003  three  years  ahead  of  the 
control  period  for  which  they  were 
allocated,  new  §  97, 53(b).  (c),  and  (d)  are 
added  and  proposed  §  97.53(b)  is 
renumbered  as  §  97.53(e).  The  new 
§  97.53(e)  is  reorganized  to  separately 
address  recordation  of  allocations  in 
compliance  accounts  or  general 
accounts  and  of  allocations  to  opt-in 
units,  which  are  governed  by  §  97.88. 
Language  in  another  section  (§  97.61(b)) 
that  references  §  97.53  is  revised  to 
reflect  the  changes  in  the  latter  section 
and  is  also  simplified  without  changing 
its  substance.  The  other  changes  clarify, 
but  do  not  alter  the  substance  of,  the 
provisions.  For  example,  in  §  97.51(b) 
the  provisions  of  proposed  paragraph 
(b)(3)  are  move^  to  other  paragraphs  in 
the  section,  the  paragraphs' are 
renumbered,  and  descriptive  titles  are 
added  at  the  beginning  of  some 
paragraphs  in  order  to  make  it  easier  to 
identify  the  various  requirements 
concerning  general  accoimts. 

The  compliance  provisions  in 
§§  97.54(a)  through  (e)  are  essentially 
the  same  as  the  provisions  under  the 
part  96  and  the  October  21,  1998  section 
126  proposed  rule.  The  procedure  for 
deducting  NOx  allowances  after  the 
deadline  for  transferring  allowances  for 
compliance  remains  the  same:  NOx 
allowances  available  for  compliance  are 
deducted  first  from  the  compliance 
account  of  the  unit  involved  and  then, 
if  necessary,  ft-om  the  overdraft  account 
of  the  source  at  which  the  unit  is 
located.  The  provision  in  §  97.54(e) 
allows  the  NOx  AAR  for  units  with  a 
common  stack  to  identify  the  percentage 
of  emissions  to  attribute  to  each  unit. 
This  provision  is  reworded  to  clarify 
that  the  identified  percentage  applies  to 
deductions  for  NOx  emissions,  and  not 
to  deductions  for  new  units  based  on 
their  actual  heat  input.  For  emissions  in 
excess  of  allowances  held  and  available 
for  compliance  as  of  the  NOx  allowance 
transfer  deadline,  the  Administrator  will 
deduct  a  number  of  NOx  allowances 
equal  to  three  times  the  number  of  the 
unit's  excess  emissions  ft-om  the  unit's 
compliance  account  or  the  overdraft 
account.  This  deduction  will  occur  in 
the  control  period  immediately 
following  the  period  of  excess 
emissions.  The  EPA  believes  that  this 
automatic  offset  deduction  ensures  that 
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non-complianc(  with  the  NOx  emission 
limitations  of  piirt  97  is  a  more 
expensive  option  than  controlling 
emissions.  The  lutomatic  offset 
provisions  do  n  Dt  limit  the  ability  of  the 
permitting  auth  jrity  or  EPA  to  taJce 
enforcement  act  ion  under  State  law  or 
theCAA. 

EPA  has  inch  ded  banking  as  a  feature 
in  the  Federal  ^  O  x  Budget  Trading 
Program,  with  §  97.55  setting  forth 
essentially  the  s  ame  provisions  for 
banking  and  the  management  of  banked 
allowances  as  s  jecified  in  part  96  (in 
§  96.55(a))  and  )roposed  § 97.55(a). 
Language  in  tht  newly  numbered 
§  97.55(b)  is  rev  ised  to  make  it  clear  that 
banked  allowances  are  those  remaining 
in  the  account  i  fter  completion  of 
compliance  dec  uctions  (except  excess 
emission  deduc  tions  under 
§  97.54(d)(2),  w  lich  can  be  made  at  any 
time)  and  alloc:  ted  for  the  control 
period  for  whic  i  the  compliance 
deductions  wer  3  made  or  an  earlier 
control  period.  Banked  allowances  do 
not  include  allcjwances  that  are  in  the 
account  but  weie  allocated  for  future 
control  periods  Banking  may  result  in 
more  NOx  aIlo\  /ances  being  used,  and 
therefore  more  'JOx  emissions,  in  one 
year  than  in  another.  Consequently,  as 
in  part  96  and  t  le  October  21,  1998 
section  126  pro  josed  rule,  today's  rule 
also  contains  a  low  control  mechanism 
to  limit  the  vari  ability  in  the  timing  of 
emissions.  Whi  e  the  mechanism  for 
flow  control  rei  lains  unchanged  from 
part  96  and  the  section  126  proposal, 
the  timing  for  inplementation  has  been 
delayed  by  two  years.  Flow  control 
cannot  be  trigg(  red  under  today's 
rulemaking  until  2005  (i.e..  after 
reconciliation  in  the  2004  compliance 
year). 

Today's  rule  relocates  the  flow  control 
provisions  from  proposed  §  97.55(b)  to 
final  §  97.54(f),  and  the  references  in  the 
flow  control  pr  wisions  to  other 
provisions  in  §  97.54  are  corrected  to 
reflect  this  relo  :ation.  The  proposed 
§  97.55(b)  state  1  explicitly  that  the  flow 
control  provisii  )ns  modify  the 
provisions  for  <  ompliance  deductions 
under  §  97.54.  4owever,  the  relocation 
in  §  97.54  and  '  he  accompanying  minor 
wording  chang  js  make  it  clearer  that 
flow  control  is  aart  of  the  compliance 
process  and  thi  t,  for  example,  the  2-for- 
1  deductions  u  ider  flow  control  can 
result  in  excess  emissions  under 
§  97.54(e).  The  wording  changes  also 
clarify  that  the  2-for-l  deduction 
requirement  dc  es  not  apply  to  the  3-for- 
1  deduction  foi  excess  emissions  in 
§  97.54(e).  As  [art  of  this  clarification, 
parallel  change  s  are  made  to  the 
definitions  of '  NOx  allowances"  and 
"NOx  Budget  e  missions  limitation"  in 


§  97.2,  to  reference  §  97.54(f).  Similarly, 
references  elsewhere  in  part  97  to 
compliance  deductions  under  §  97.54(b) 
or  (e)  are  expanded  to  reference 
§  97.54(b),  (e)  or  (f)  as  appropriate.  See, 
e.g.,  §§  97.42(e)  and  (f).  In  addition, 
language  is  added  to  §  97.54(f)(3)(ii) 
stating  expressly  what  is  implied  in 
proposed  §  97.56(b),  i.e.,  that  for 
allowances  for  which  flow  control  is 
triggered,  two  such  allowances  (rather 
than  one)  authorize  one  ton  of  NOx 
emissions.  Section  §  97.54(f)  also 
includes  some  minor  revisions  that 
clarify,  but  do  not  change  the  substance 
of,  the  proposal.  For  example 
§97.55(b)(3)(iii)  provided  for 
multiplying  the  number  of  banked 
allowances,  but  failed  to  state  that  the 
multiplier  was  a  ratio  determined  in 
§  97.55(b)(3)(i).  The  final  rule  corrects 
this  omission. 

Fxuther,  as  described  in  the  preamble 
to  the  May  25,  1999  final  rule, 
commenters  expressed  concern  that 
some  soiu'ces  may  encoimter 
luiexpected  problems  installing  controls 
by  the  May  1,  2003  deadline  and  that 
this  could  cause  imacceptable  risk  for  a 
source  and  its  associated  industry. 
While  EPA  continues  to  believe  that  this 
is  not  a  valid  concern,  the  Agency 
finalized  the  creation  of  a  compliance 
supplement  pool  in  the  May  25,  1999 
section  126  final  rule.  The  pool 
increases  compliance  flexibility  by 
providing  additional  allowances  for 
compliance  during  the  2003  and  2004 
ozone  seasons.  As  described  in  section 
III.B.3.C.,  today's  rule  establishes  the 
specific  methodology  for  the 
distribution  of  NOx  allowances  from  the 
compliance  supplement  pool  (i.e., 
distribution  only  for  early  reduction 
credits).  This  methodology  is  similar  to 
the  early  reduction  credit  methodology 
for  distribution  in  part  96  and  the 
October  21, 1998  section  126  proposed 
rule,  but  the  rule  provision  is  relocated 
from  proposed  §  97.55(c)  in  subpart  F  to 
a  new  final  §  97.43  in  subpart  E. 
Because  the  early  reduction  credit 
provisions  involve  the  allocation  of  NOx 
allowances  from  the  compliance 
supplement  pool,  the  provisions  are 
relocated  to  subpart  E,  which  contains 
all  the  other  provisions  concerning 
allocation  of  NOx  allowances.  Section 
97.43  includes  minor  changes  from  part 
96  and  the  October  21,  1998  section  126 
proposed  rule.  For  example,  the 
compliance  supplement  pool  and  early 
reduction  credits  are  administered  by 
the  Administrator,  rather  than  by  the 
permitting  authorities.  Further,  the 
section  makes  it  clear  that  certain 
banked  allowances  for  the  Ozone 
Transport  Conunission  (OTC)  program 


qualify  as  early  reduction  credits.  In 
addition,  the  section  is  reorganized  so 
that  the  procedures  for  requesting  early 
reduction  credits  other  than  for  OTC 
banked  allowances  are  in  §  97.43(a),  the 
procedures  for  requesting  credits  for 
OTC  banked  allowances  are  in 
§  97.43(b),  and  the  procedures  for 
reviewing  requests  and  allocating  pool 
allowances  are  in  §  97.43(c).  The 
deadline  for  submitting  any  request  for 
early  reduction  credits  is  February  1 , 
2003  (rather  than  October  31  of  the  year 
of  the  early  reduction).  This  deadline  is 
made  later  in  order  to  provide  more 
time  for  quality  assurance  of  emissions 
data  for  the  control  periods  of  the  early 
reductions.  The  data  is  used  to 
determine  whether  a  unit  qualifies  for 
early  reduction  credits,  and,  if  so,  what 
amoimt  of  credits.  The  banking,  flow 
control,  and  compliance  supplement 
pool  provisions  are  described  in  Section 
III.B.3.  of  today's  preamble. 

/.  NOx  Allowance  Transfers.  Subpart 
G  of  part  97  addresses  the  submission, 
recordation,  and  notification  of  transfers 
of  NOx  allowances  under  the  NOx 
Budget  Trading  Program.  These 
provisions  are  essentially  the  same  as 
those  in  part  96  and  in  the  section  126 
proposed  rule.  The  EPA  has  included 
these  part  97  provisions  for  the  reasons 
set  forth  in  the  proposed  NOx  SIP  call 
(63  FR  25937-25938),  the  final  NOx  SIP 
call,  and  the  October  21, 1998  section 
126  proposal  (63  FR  56312). 

Sections  97.61(a)  and  97.62(a)  and  (b) 
include  a  few  minor  word  changes  from 
part  96  and  the  October  21, 1998  section 
126  proposed  rule  that  clarify,  but  do 
not  alter  the  substance  of,  the 
provisions.  For  example,  paragraph 
(a)(3)  in  §  97.61  requiring  that  NOx 
allowance  transfers  meet  "all^other 
requirements  of  this  part"  is  eliminated. 
Because  paragraphs  (a)(1)  and  (2) 
already  specifically  reference  all  the 
requirements  for  NOx  allowance 
transfers,  paragraph  (a)(3)  is 
superfluous. 

g.  Opt-ins.  In  subpart  I  of  the  final 
rule,  EPA  allows  certain  individual 
units  that  are  located  in  a  State  for 
which  a  section  126  remedy  is 
promulgated  the  opportunity  to  opt  into 
the  Federal  program  for  purposes  of  the 
section  126  remedy.  Subpart  I  of  today's 
rule  addresses  the  applicability 
requirements  for  opt-ins,  allocations  to 
opt-ins,  procedures  for  applying  for  a 
NOx  Budget  opt-in  permit,  the  process 
of  reviewing  and  eidier  approving  or 
denying  the  permit,  contents  of  the 
permit,  procedures  for  withdrawing  as 
an  opt-in,  and  changes  in  regulatory 
status.  The  opt-in  provisions  under  part 
97  are  essentially  the  same  as  in  part  96 
and  in  the  section  126  proposed  rule. 
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The  provisions  are  described  in  section 
III.B.l.d.  of  today's  preamble,  and 
included  for  the  reasons  set  forth  in  the 
supplemental  proposed  NOx  SIP  call 
(63  FR  25940-25942),  the  final  NOx  SIP 
call,  and  the  October  21, 1998  section 
126  proposal  (63  FR  56320). 

Subpart  I  of  today's  rule  includes  a 
few  minor  changes  from  part  96  and  the 
October  21,  1998  section  126  proposal 
that  reflect  the  Federal  (rather  than 
State)  administration  of  the  part  97 
trading  program,  or  that  either  clarify  or 
streamline  the  opt-in  provisions.  Also, 
under  §§  97.84(a)  through  (c)  of  today's 
rule,  NOx  Budget  opt-in  permit 
applications  are  submitted  to  botfi  the 
Administrator  and  the  permitting 
authority,  but  the  Administrator 
determines  the  sufficiency  of  the 
monitoring  plan  and  allocates  NOx 
allowances.  Other  examples  of  minor 
changes  are:  changes  to  §  97.84(g)  and 
§  97.85(a)  and  (b)  that  parallel  changes 
discussed  above  concerning  proposed 
§  97.24  and  proposed  §  97.23(a)  and  (b): 
removal  of  proposed  §  97.84(e)  and  (f)  as 
unnecessarily  duplicative  of  the 
comment  period  already  provided  under 
proposed  §  97.84(d);  and  renumbering  of 
the  rest  of  the  §  97.84  paragraphs.  In 
addition,  proposed  §97.87(b)(l)(iii) 
states  that  an  opt-in  that  becomes  a  NOx 
Budget  Unit  under  §  97.4  is  treated  as 
"commencing  operation"  when  it 
becomes  a  NOx  Budget  Unit  solely  for 
purposes  of  allowance  allocation.  This 
implies  that  the  unit's  commence 
operation  date  does  not  change  for  other 
purposes,  i.e.,  for  purposes  of  setting  the 
deadline  for  monitoring  and  reporting 
emissions  under  subpart  H.  Clarifying 
language  is  added  to  §  97.87(b)(l)(iii)  to 
make  it  explicit  that  the  deadline  for 
monitoring  (which  was  one  control 
season  before  the  unit  becomes  an  opt- 
in)  is  not  changed.  The  unit  must 
continue  to  monitor  under  subpart  H. 
Further,  the  date  for  the  Administrator's 
allocation  of  allowances  to  opt-in  units 
is  revised  in  §  97.88  from  December  1  to 
April  1  in  order  to  ensure  that  final 
emissions  data  from  the  preceding 
control  period  is  available  for 
calculating  the  allocations.  The 
December  1  deadline  is  too  soon  after 
the  control  period  for  the  Administrator 
to  have  completed  review  of  the 
emissions  data.  April  1  is  the  same  date 
by  which  the  Administrator  must 
allocate  allowances  for  NOx  Budget 
Units  under  §  97.4(a).  Section  97.88(a) 
states  that  the  Administrator  will 
determine  by  order  the  allowance 
allocations.  Finally,  with  regard  to  the 
term  "operating",  used  in  subpart  I,  the 
definition  of  the  term  in  §  97.2  is  revised 
to  clarify  what  type  of  information 


should  be  used  to  document  whether  a 
unit  is  "operating".  The  type  of 
information  is  the  same  as  that  used  in 
making  input-based  NOx  allowance 
allocations  to  existing  units  under 
§  97.42(a)(2). 

Subpart  I  also  includes  a  number  of 
minor  word  changes  from  part  96  and 
the  October  21,  1998  section  126 
proposed  rule  that  clarify,  but  do  not 
alter  the  substance  of,  the  provisions. 
For  example,  the  statements  in  proposed 
§  97.80  that  a  "NO  x  Budget  unit  under 
§  97.4"  caiuiot  become  an  opt-in  is 
revised.  Final  §  97.80  states  that  an  opt- 
in  cannot  be  a  "NOx  Budget  unit  under 
§  97.4(a)"  or  a  unit  exempt  under 
§  97.4(b).  Parallel  changes  are  included 
in  §  97.22(d)(1),  §97.4(b)(4)(viii),  and 
§  97.5(c)(8).  This  provides  clearer 
references  to  the  two  distinct  parts  of 
§  97.4,  and,  as  discussed  below  in 
section  III.B.3.d.  of  this  preamble,  is 
consistent  with  the  requirement  in  the 
proposed  rule  that  the  unit  cannot  be 
exempt  under  §  97.5.  As  another 
example,  §  97.84  is  revised  for  clarity  to 
refer  consistently  to  "initial  NOx  Budget 
opt-in  permits"  (i.e.,  opt-in  permits  that 
are  not  renewals  of  existing  opt-in 
permits)  and  "draft  NOx  Budget  opt-in 
permits  for  public  comment."  A 
confusing  reference  to  "final"  opt-in 
permits  is  removed.  (For  clarity, 
references  in  part  97  to  "§97.4"  are 
generally  changed  to  refer  specifically  to 
"§  97.4(a)").  See,  /.e.,  §97.2.  By  hulher 
example,  the  reference  in  proposed 
§  97.84(b)  to  "monitoring  system 
availability"  for  monitoring  under 
subpart  H  of  part  97  (and  part  75)  is 
corrected  to  refer  to  "percent  monitoring 
data  availability".  The  latter  term  is  a 
more  accurate  description  since  a 
backup  monitor  can  be  used  to  make 
data  available  even  if  the  primary 
monitor  is  unavciilable.  The  same 
change  is  made  in  §  97.43(a)(1). 
Although  part  75  (§  75.32(a)(2))  has  a 
formula  for  determining  "percent 
monitor  data  availability",  that  formula 
addresses  availability  for  an  entire  year. 
For  clarity,  today's  rule  includes  an 
analogous  definition  of  the  term,  but  is 
geared  to  a  control  period,  rather  than 
a  year.  The  erroneous  reference  to 
"baseline  heat  rate"  in  §  97.84(c)  is 
corrected  to  refer  to  "baseline  heat 
input".  In  addition,  the  phrase  "NOx 
Budget  opt-in  source"  is  replaced, 
throughout  subpart  I  and  the  other 
provisions  of  part  97,  by  the  phrase 
"NOx  Budget  opt-in  unit".  This  reflects 
the  fact  that  subpart  I  in  part  96,  the 
section  126  proposed  rule,  and  today's 
rule  each  limit  opt-ins  to  "units",  i.e., 
fossil-fuel  fired  stationary  boilers, 
combustion  turbines,  or  combined  cycle 


systems.  Further,  referring  to  "unit", 
rather  than  "source",  when  addressing 
opt-ins,  establishes  the  same  distinction 
between  "unit"  and  "source"  for  opt-ins 
as  already  exists  for  non-opt-ins.  This 
approach  thereby  removes  the  potential 
confusion  in  the  section  126  proposed 
rule  between  a  "NOx  Budget  source", 
which  is  a  facility  that  includes  one  or 
more  NOx  Budget  units,  and  a  "NOx 
Budget  opt-in  source",  one  or  more  of 
which  may  be  located  at  a  single  "NOx 
Budget  source".  Finally,  the  final  rule 
clarifies  the  provisions  in  §  97.87 
requiring  NCDx  authorized  accoimt 
representatives  to  ensure  that  the  NATS 
account  "contains"  the  allowances 
"necessary"  to  cover  certain  deductions, 
i.e.,  enough  allowances  allocated  for  the 
appropriate  years. 

n.  Audits.  While  program  audits  are 
not  explicitly  required  by  part  97,  EPA 
intends  to  perform  the  same  types  of 
audits  discussed  in  the  proposed  NOx 
SIP  call  (63  FR  25942),  the  final  NOx 
SIP  call,  and  the  October  21,  1998 
section  126  proposal  (63  FR  56313). 

3.  Elements  of  the  Federal  NOx  Budget 
Trading  Program  That  Differ  From  the 
State  NOx  Budget  Trading  Program  and 
the  Section  1 26  Proposed  Rule 

The  following  sections  in  part  97 
incorporate  certain  differences  from  the 
corresponding  sections  in  part  96  and  in 
the  October  21,  1998  section  126 
proposed  rule.  Additional  information 
on  the  following  subparts  can  be  found 
in  the  preamble  accompanying  the 
proposed  part  97  (63  FR  56313-56321). 

Subpart  A — N0\  Budget  Trading  Program 
General  Provisions 

Sec. 

97.1  Purpose. 

97.2  Definitions. 
97.4  Applicability. 

Subpart  E — N0\  Allowance  Allocations 

97.40  Trading  program  budget. 

97.41  Timing  requirements  for  NOx 
allowance  allocations. 

97.42  NOx  allowance  allocations. 

97.43  Compliance  supplement  pool. 

Subpart  H — Monitoring  and  Reporting 

97.70  General  requirements. 

97.71  Initial  certification  and  recertification 
procedures. 

97.72  Out  of  control  periods. 

97.73  Notifications. 

97.74  Recordkeeping  and  reporting. 

97.75  Petitions. 

97.76  Additional  requirements  to  provide 
heat  input  data. 

a.  General  Provisions.  Section  97.1 
explains  that  part  97  sets  forth  the 
provisions  for  the  Federal  NOx  Budget 
Trading  Program,  which  addresses 
interstate  transport  of  ozone  and  NOx. 
Secdon  96.1,  of  course,  discusses  the 


2692 


'ederalRegister/Vol.  65,  No.  11 /Tuesday  January  18,  2000 /Rules  and  Regulations 


State  NOx  Budg  Jt  trading  programs, 
which  also  addr  jss  interstate  transport 
of  ozone  and  NC  ix  Section  96.1  also 
contains  provisi  5ns  that  make  part  96 
applicable  only  f  a  State  adopts  the  part 
96  provisions  ai  d  the  Administrator 
approves  the  SI! '  containing  the 
adoptions.  Thes;  provisions  are  not 
necessary  when  EPA  is  adopting  and 
administering  tl  e  NOx  Budget  Trading 
ProCTam  under  <  ection  126. 

EPA  uses  esse  otially  the  same 
definitions  for  p  art  97  as  those  that 
apply  in  part  96  and  the  section  126 
proposed  rule,  v  rith  several  exceptions. 
The  definitions  or  the  terms  "allocate", 
"NOx  allowanci  ",  "NOx  Budget 
Trading  Progran  i",  and  "State"  are 
revised,  and  thus  differ  from  those  in 
part  96  and  the  '  October  21,  1998  section 
126  proposed  n:  le  (63  FR  56313),  in 
order  to  reflect  t  le  fact  that  the  Federal 
NOx  Budget  Tra  ding  Program  is  a 
federally  admin  stered  program  under 
part  52  (rather  t  lan  a  State-administered 
program  under  ]  >art  51).  For  example, 
cdlocations  are  r  lade  by  the 
Administrator,  i  ather  than  the 
permitting  authority.  By  further 
example,  the  section  126  rule  covers 
certain  States  oi  portions  of  States,  and 
this  is  reflected  in  the  definition  of 
State. 

Some  definiti  )ns  ("electricity  for  sale 
under  firm  contact",  "fossil-fuel  fired", 
"potential  elect  ic  output  capacity")  are 
revised  or  addei :,  and  thus  differ  from 
those  in  both  pa  rt  96  and  the  section 
126  proposed  T\\e.  in  order  to  be 
consistent  with  the  inventories  used  in 
the  NOx  SIP  cal  and  the  section  126 
action.  These  d(  finitions  are  discussed 
in  section  III.B.:  .  of  this  preamble.  Some 
definitions  ("contimence  commercial 
operation",  "co  nmence  operation", 
"heat  input  rate  ',  "  NOx  allowance", 
"NOx  allowano!  deduction",  "NOx 
Budget  emissions  limitation",  "NOx 
Budget  opt-in  source",  "percent  monitor 
data  availability  ",  "operating",  "trading 
program  budget  ')  contain  revisions,  are 
added,  or  are  re  jlaced  in  order  to  reflect 
changes  involvi  [\g  other  sections  of  the 
rule,  and  are  di;  cussed  elsewhere  in  this 
preamble.  Also,  for  clarification, 
references  to  ex  sting  provisions  in 
subpart  I  of  par  97  are  added  to  the  first 
two  of  these  de  initions  ("commence 
commercial  op(  ration"  and  "commence 
operation").  Su  jpart  I  includes 
provisions  that  iddress  the  substance  of 
these  definitior  s.  Some  definitions 
("continuous  emission  monitoring 
system'^  or  "CE^S",  "maximum 
potential  NOx  <  mission  rate")  include 
minor  word  ch<  Jiges  from  part  96  and 
the  section  126  proposed  rule  that 
clarify,  but  do  i  ot  alter  the  substance  of, 
the  definitions.  For  example,  the  phrase 


"when  such  monitoring  is  required  by 
subpart  H  of  this  part"  is  unnecessary 
and  is  removed  from  paragraphs  (3)  and 
(4)  of  "CEMS"  definition  since  the 
definition  states  that  all  the  listed  items 
(including  those  in  these  paragraphs) 
are  components  of  a  CEMS  "to  the 
extent  consistent  with  subpart  H  of  this 
part".  As  an  additional  example,  the 
"NOx  allowance"  definition  is 
amplified  by  language  already  in 
§  97.6(c).  stating  that  allowances  are  a 
limited  authorization  and  not  a  property 
right.  The  language  clarifies  that  this 
applies  to  all  NOx  allowances, 
including  those  allocated  to  units  under 
§  97.4(b)  or  §  97.5.  By  further  example, 
the  "NOx  allowance  transfer  deadline" 
definition  clarifies  that  this  is  the 
deadline  by  which  transfers  "must"  be 
submitted  for  compliance.  Finally,  a  few 
definitions  ("account  certificate  of 
representation",  "compliance 
certification",  "unit  load",  "utilization", 
"trading  program  budget")  are  removed 
as  unnecessary.  The  first  two  terms  and 
the  last  term  are  defined  sufficiently  in 
the  rule  provisions  in  which  they  are 
described  (§§97.13,  97.30,  and  97.40), 
and  those  provisions  are  then  referenced 
when  the  terms  are  used  elsewhere  in 
part  97.  The  third  and  fourth  terms  are 
not  used  in  part  97.  In  particular,  since 
the  term  "utilization"  in  proposed  part 
97  is  analogous  to  the  term  "heat 
input",  only  "heat  input"  is  used  in 
today's  rule.  The  term  "utilization"  is 
replaced  by  the  term  "heat  input" 
throughout  the  rule,  and  the  definition 
of  "heat  input"  is  revised  to  make  clear 
the  units  of  measure  used  in  calculating 
heat  input. 

As  described  in  the  preamble  to  the 
May  25,  1999  section  126  final  rule  and 
the  October  21,  1998  section  126 
proposal,  the  Federal  NOx  Budget 
Trading  Program  applies  to  certain 
sources  (i.e.,  large  electric  generating 
units  and  large  non-electric  generating 
units)  in  those  States  for  which  EPA  has 
made  a  finding  granting  a  section  126 
petition.  For  purposes  of  the  section 
126,  this  remedy  applies  to  each  large 
ECU  or  non-EGU  located  in  any  of  the 
following  nine  jurisdictions:  Delaware, 
District  of  Columbia,  Maryland,  New 
Jersey,  North  Carolina,  Ohio, 
Peimsylvania,  Virginia,  and  West 
Virginia.  As  discussed  in  section  II  of 
this  preamble,  sources  in  certain 
portions  of  Michigan,  Indiana, 
Kentucky,  and  New  York  are  also 
affected  by  this  remedy.  Reflecting  the 
types  of  imits  and  the  scope  of 
jurisdictions  to  which  today's  section 
126  action  applies,  the  applicability 
provisions  and  accompanying 
definitions  differ  from  those  in  part  96 


and  the  October  21,  1998  section  126 
proposed  rule.  The  specific  applicability 
provisions  for  the  Federal  NOx  Budget 
Trading  Program  are  discussed  in 
section  III.B. 1.  of  this  preamble. 

In  the  NO  x  SIP  call,  EPA  offered 
States  the  option  of  allowing  imits  with 
a  very  low,  federally  enforceable  permit 
limitation  [i.e.,  25  tons  per  season)  to  be 
exempt  from  the  trading  program,  even 
though  they  were  above  the 
applicability  threshold  (63  FR  57463). 
The  October  21,  1998  section  126 
proposed  rule  also  included  this 
provision  as  §  97.4(b)  in  the  Federal 
NOx  Budget  Trading  Program.  In  today's 
final  rule,  §  97.4(b)  is  revised  by 
reorganizing  to  resemble  the  order  of 
provisions  in  the  retired  unit  exemption 
(§  97.8)  and  by  adding  some  provisions 
to  make  it  complete.  In  addition, 
provisions  are  added  to  §  97.4(b)  and 
other  sections  to  clarify  the  allocation  of 
NOx  allowances  to,  and  the  deduction 
of  NOx  allowances  to  account  for,  these 
units.  Section  97.4(b)  is  more  fully 
described  in  section  III.B. I.e.  of  this 
preamble. 

b.  Allowance  Allocations.  Section 
III.B.2.  of  today's  preamble  and  subpart 
E  of  today's  Federal  NOx  Budget 
Trading  Program  rule  address  the 
allocation  of  NOx  allowances  to  NOx 
budget  imits  for  purposes  of  the  section 
1 26  remedy.  As  in  the  allocation-related 
provisions  in  part  96,  part  97  includes 
provisions  for  the  timing  of  allocation 
issuance,  the  methodology  for  issuing 
allocations,  and  the  NOx  allocations  for 
new  sources.  However,  in  part  97  the 
Administrator,  rather  than  the  States, 
determines  allocations,  and  while 
allocations  are  made  initially  based  on 
a  imit's  heat  input,  some  futiire 
allocations  will  be  based  on  a  unit's 
output.  The  Administrator  will 
determine  by  order  the  allocations  that 
are  not  specifically  set  forth  in  today's 
rule  (in  Appendices  A  and  B).  The 
significant  differences  between  NOx 
allocations  in  part  96  and  the  section 
126  proposal,  on  one  hand,  and  today's 
rule,  on  the  other  hand,  are  discussed  in 
section  III.B. 2.  of  this  preamble.  Some  of 
the  differences  are  minor  word  changes 
that  clarify,  but  do  not  alter  the 
substance  of,  the  provisions.  For 
example,  in  provisions  where  emission 
rates  (in  Ibs/mmBtu)  are  used  to 
calculate  allowance  allocations, 
language  is  added  to  show  explicitly  the 
conversion  from  pounds  to  tons  since  an 
allowance  authorizes  a  ton  of  emissions. 
By  further  example,  in  provisions  where 
allowances  are  adjusted  so  that  their 
total  will  not  exceed  a  fixed  pool  of 
allowances  (i.e.,  the  State's  allocation 
set-aside  for  new  units),  language  is 
added  to  make  it  clear  that  rounding 
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will  be  used  to  ensiue  that  the  pool 
amount  will  not  be  exceeded. 
Appendices  A  and  B  of  today's  final 
rule  contains  specific  unit-by-unit 
allocations,  including  allocations  to 
units  in  the  partial  States  for  which  a 
finding  is  being  made.  Finally,  as 
discussed  above,  the  compliance 
supplement  pool  and  early  reduction 
credit  provisions  are  revised  and 
relocated  to  the  new  §  97.43  in  subpart 
E. 

c.  Emissions  Monitoring  and 
Reporting.  Subpart  H  of  part  97 
addresses  monitoring  and  reporting 
requirements  including  general 
requirements,  initial  certification  and 
recertification  procediues,  out  of  control 
periods,  notifications,  record  keeping 
and  reporting,  and  petitions.  As 
described  in  the  October  21,  1998 
section  126  proposal,  these  provisions 
are  similar  to  the  monitoring-related 
provisions  of  part  96.  Some  of  the 
differences  among  the  subpart  H 
provisions  reflect  the  fact  that 
administration  of  the  monitoring 
requirements  in  the  Federal  NOx  Budget 
Trading  Program  is  overseen  by  EPA, 
rather  than  by  EPA  and  the  permitting 
authority  as  is  the  case  in  the  State  NOx 
Budget  Trading  Program.  Some  of  the 
differences  reflect  changes  made  to 
simplify  or  clarify  certain  monitoring 
provisions,  or  to  make  them  conform 
with  part  75.  Some  of  the  differences 
reflect  minor  word  changes  from  part  96 
and  the  October  21,  1998  section  126 
proposed  rule  that  clarify,  but  do  not 
alter  the  substance  of,  the  provisions. 
Provisions  for  emissions  monitoring  and 
reporting  are  discussed  in  section 
III.B.4.  of  this  preamble. 

d.  Program  Administration.  The 
Federal  NOx  Budget  Trading  Program  is 
administered  by  the  EPA.  The  Agency 
identifies  the  units  covered  by  the 
program  and  determines  the  NOx 
allowance  allocations.  The  EPA  receives 
and  reviews  monitoring  plans  and 
monitoring  certification  applications.  As 
discussed  above.  States  will  still  be 
responsible  for  permitting  under  title  V. 

4.  Implications  for  Trading  Between 
States  Affected  by  a  Finding  Under 
Section  126,  and  States  not  Affected  by 
a  Finding 

As  noted  in  the  May  25,  1999  section 
126  final  rule,  the  sources  or  groups  of 
sources  identified  in  the  section  126 
petitions  are  also  sources  for  which  EPA 
recommended  that  States  adopt 
emission  limitations  and  control 
strategies  in  response  to  the  NO  x  SIP 
call  (64  FR  28308).  The  NOx  SIP  call 
established  an  emissions  budget  for  all 
sources  of  NOx  emissions  in  all  States 
determined  by  EPA  to  significantly 


contribute  to  non-attainment  of  the 
ozone  NAAQS  in  any  other  jurisdiction. 
The  section  126  rule,  in  contrast,  is 
limited  to  major  stationary  sources  or 
groups  of  stationary  soiuces  that  are 
named  in  the  section  126  petitions  and 
found  to  be  significantly  contributing  to 
non-attainment  downwind.  Despite  this 
difference  in  the  scope  of  the  section 
126  action  and  the  final  NOx  SIP  call, 
both  actions  have  the  same  objective:  to 
reduce  the  transport  of  ozone  from 
sources  in  a  given  State  that  are  found 
to  be  contributing  significantly  to  non- 
attainment  problems  in  another  State. 

In  the  NOx  SIP  call,  EPA  finalized  a 
specific  interpretation  of  the  section 
110(a)(2)(D)(i)(I)  provisions  concerning 
the  test  for  significant  contribution. 
Under  this  interpretation,  the  Agency 
determined  to  make  any  finding  of 
significant  contribution  vvith  respect  to 
a  specified  amount  of  emissions  by 
examining  various  factors,  including  the 
ambient  impacts  and  the  costs  of 
mitigation.  This  weight-of-evidence 
approach  to  the  designation  of 
significant  contribution  determined 
which  States  include  soiux:es  that  emit 
NOx  in  amounts  of  concern.  After  EPA 
made  findings  based  on  consideration  of 
these  factors,  the  Agency  required  the 
States'  SIPs  to  eliminate  that  specified 
amount  (see  63  FR  57365).  As  proposed  . 
in  the  October  21, 1998  section  126 
proposed  rule  and  finalized  in  the  May 
25,  1999  section  126  final  rule,  EPA 
uses  the  same  linkages  it  found  in  the 
NOx  SIP  call  between  specific  upwind 
States  and  non-attainment  problems  in 
specific  downwind  States.  The  test  of 
significant  contribution,  which  includes 
both  air  quality  modeling  and  cost- 
effectiveness  demonstrations, 
consequently  underlies  both  the  NOx 
SIP  call  and  the  section  126  petitions  as 
a  threshold  for  source  inclusion. 

Based  on  the  view  that  the  SIP  call 
and  section  126  petitions  rely  on  the 
same  threshold  criteria  and  are  both 
designed  to  achieve  the  same  goal,  the 
EPA  has  sought  to  coordinate  the  two 
actions  to  the  maximum  extent  possible 
(see  the  preamble  to  the  final  NOx  SIP 
Call  (63  FR  57362),  and  the  October  21, 
1999  section  126  proposal  (63  FR 
56310)).  This  coordination  was  designed 
to  facilitate  trading  among  sources  in 
SIP  call  States  that  choose  to  participate 
in  the  NOx  trading  program  and  any 
section  126  sources  that  would  be 
subject  to  a  Federal  NOx  trading 
program.  The  Agency's  analyses  in 
conjunction  with  the  NOx  SIP  call 
demonstrate  that  implementation  of  a 
single  trading  program  with  a  uniform 
control  level  results  in  no  significant 
changes  in  the  location  of  emissions 
reductions,  as  compared  to  a  non- 


trading  scenario  (see  chapter  six  of  the 
Regulatory  Impact  Analysis  for  the  NOx 
SIP  call).  While  the  NOx  SIP  call 
analysis  compared  trading  and  non- 
trading  scenarios  involving  23 
jurisdictions,  the  integration  of  a  section 
126  action  (involving  at  most  only  12  of 
these  jurisdictions)  and  trading 
programs  adopted  voluntarily  by  States 
xmder  the  NOx  SIP  call  may  ultimately 
involve  only  a  subset  of  the  23 
jurisdictions.  Nevertheless,  like  the  NOx 
SIP  call  RIA,  EPA's  analyses  in 
conjunction  with  the  section  126 
provide  a  strong  indication  that  trading 
will  not  significantly  change  the 
location  of  reductions  in  the  12  affected 
jurisdictions,  relative  to  the  non-trading 
scenario  (see  chapter  six  of  the 
Regulatory  Impact  Analysis  for  the 
section  126  rulemaking).  Given  that  the 
location  of  emission  reductions  is 
essentially  the  same  for  both  programs 
[i.e.,  for  the  23  jurisdictions  under  the 
NOx  SIP  call  and  the  12  jurisdictions 
imder  the  section  126)  compared  to  the 
two  respective  non-trading  scenarios, 
the  Agency  is  confident  that  trading  will 
not  significantly  change  the  location  of 
emissions  reductions  for  the  subset  of 
the  23-jurisdictional  area  discussed 
above. 

Therefore,  trading  among  sources  in 
States  with  a  State  NOx  Budget  Trading 
Program  and  sources  in  States  with  a 
Federal  program  will  achieve  the 
intended  emissions  reductions,  while 
simultaneously  providing  both 
flexibility  and  cost  savings  to  the 
covered  sources.  In  addition,  as  noted  in 
the  May  25,  1999  section  126  final  rule, 
if  a  State  elects  to  submit  a  SIP  that 
includes  a  trading  program  after  EPA 
has  already  established  a  Federal  NOx 
Budget  Trading  Program  under  a  section 
126  remedy,  disruptions  to  sources  that 
would  shift  from  regulation  imder  a 
section  126  remedy  to  regulation  under 
a  SIP  will  be  minimized  if  the  two 
programs  are  already  integrated. 

For  the  reasons  stated  above,  today's 
rule  allows  sources  in  States  or  portions 
of  States  that  are  not  subject  to  a  finding 
imder  the  section  126  to  participate  in 
trading  with  sources  in  States  or 
portions  of  States  covered  by  the  rule, 
provided  that  the  States  or  portions  of 
States  not  covered  by  the  rule  meet  the 
following  conditions.  Any  State  or 
portion  of  a  State  that  voluntarily 
chooses  to  enter  the  section  126  trading 
system  must  be  subject  to  the  NOx  SIP 
call  and  have  an  EPA-approved  and 
administered  State  NOx  Budget  Trading 
Program  generally  modeled  on  part  96. 
This  criteria  includes  the  requirement 
that  States  revise  their  State 
Implementation  Plans  to  meet  the  above 
provision.  It  also  includes  the 


2^94 


FederalReeister/Vol.  65,  No.  11 /Tuesday  January  18,  2000 /Rules  and  Regulations 


IMbM 


requirement  th<  t  States  meet  the 
emissions  conti  ol  level  under  the  final 
rule  for  the  NO;  t  SIP  call  (63  FR  57405- 
57418).  In  addition  to  ensuring  that 
trading  will  notj  significantly  change  the 
location  of  emii  sions  reductions,  this 
condition  ensui  es  that  all  sources  that 
could  trade  allc  wances  will  be  meeting 
essentially  the  !  ame  program 
requirements  (i  e.,  allowance  holding 
and  trading,  mc  nitoring,  and  permitting 
requirements). 

In  order  to  al  ow  trading  between 
sources  in  State  s  or  portions  of  States 
subject  to  the  s^ion  126  and  sources  in 
States  or  portions  of  States  subject  to 
EPA-approved  and  administered  State 
NO  X  Budget  Ttading  Programs,  the 
definition  of  "h  Ox  allowance"  is 
revised.  The  de  inition  is  different  than 
in  part  96  and  t  le  section  126  proposed 
rule.  Under  the  revised  definition,  the 
term  "NOx  allowance"  used  in  most 
provisions  of  pi  irt  97  includes  NOx 
allowances  issqed  "under  a  NOx  Budget 
Trading  Program  established,  and 
approved  and  administered  by  the 
Administrator,  pursuant  to  §  5 1 . 1 2 1 " 
(the  rule  under  which  State  NOx  Budget 
Trading  Prograj  ns  are  approved  for  the 
NOx  SIP  call),  i  IS  well  as  NOx 
allowances  issi  ed  under  part  97.  For 
example,  the  a(  count  compliance  and 
transfer  provisions  in  subparts  F  and  G 
of  part  97  covei  allowances  issued 
under  such  Sta  e  programs.  The  only 
part  97  provisidns  to  which  this 
expanded  defir  ition  of  "NOx 
allowance"  do(  s  not  apply  are  the 
provisions  for  i  llocation  of  NOx 
allowances  to  f  lOx  Budget  units  and 
NOx  Budget  of  t-in  units  (i.e.,  §§  97.41, 
97.43,  and  97.88).  This  is  because  NOx 
allowance  allo(  ations  must  be  made 
from  allowancf  s  available  under  the 
Federal  NOx  B  idget  Trading  Program, 
not  from  allow;  mces  available  under  the 
State  NOx  Bud  jet  Trading  Programs.  In 
light  of  the  moi  e  detailed  definition  of 
"NOx  allowan(  e"  adopted  in  part  97, 
the  definition  c  f  "NOx  allowance"  in 
§  52.34(a)  is  su  jerceded  and 
unnecessary.  F  irt  52  uses  the  term 
"NOx  allowan(  e"  only  in  provisions  in 
§  52.34(j)  and  (  0  that,  as  discussed 
herein,  are  thei  nselves  superceded  by 
part  97.  Conse<  uenUy,  the  part  52 
definition  is  re  noved. 

B.  Provisions  c  '^the  Federal  NOx  Budget 
Trading  Progn  m 

1.  Applicability 

Sources  su 
limitations  anc 
the  Federal  NC ' 
Program  for 
126  petitions 
by  petitioning 


ths 


bj  set 


to  the  emission 

compliance  schedule  in 

X  Budget  Trading 

purposes  of  the  section 

those  sources  named 

States  and  found  by  EPA 


are 


to  be  emitting  in  violation  of  the 
prohibition  of  contributing  significantly 
to  non-attaiimient  in  a  petitioning  State. 
The  section  126  remedy  will  apply  to 
these  sources  in  States  for  which  a 
finding  is  triggered  by  today's  final  rule. 
These  sources  include  any  large  electric 
generating  imit  (ECU)  and  any  large 
non-electric  generating  unit  (non-EGU) 
located  in  any  of  the  following  13 
jurisdictions:  Delaware,  District  of 
Colimibia,  Maryland,  New  Jersey,  North 
Carolina,  Ohio,  Pennsylvania,  Virginia, 
and  West  Virginia  and  certain  portions 
of  Indiana,  Kentucky,  Michigan,  and 
New  York. 

a.  EGU/Non-EGU  Classification.  In 
§§  52.34(a)(2)  and  (3)  of  the  May  25, 
1999  section  126  final  rule,  EPA 
provided  definitions  for  the  types  of 
units  covered  by  the  Federal  NOx 
Budget  Trading  Program  (Part  97),  i.e., 
large  EGU  and  non-EGU,  and  explained 
the  basis  for  these  definitions  (63  FR 
28295-8).  Today's  final  rule  adopts  that 
part  52  language  in  the  applicability 
criteria  in  §  97.4(a).  The  following 
provides  a  summary  of  the  types  of 
units  covered  by  the  Federal  NOx 
Budget  Trading  Program  under  section 
126. 

Section  97.4(a)(1)  describes  a  category 
of  units,  corresponding  to  "large  electric 
generating  units"  under  §  52.34(a)(2), 
that  is  covered  by  the  Federal  NOx 
Budget  Trading  Program.  A  large 
electric  generating  unit  is,  for  units  that 
commenced  operation  before  January  1 , 
1997,  a  unit  serving  during  1995  or  1996 
a  generator  that  had  a  nameplate 
capacity  greater  than  25  MWe  and 
produced  electricity  for  sale  under  a 
firm  contract  to  the  electric  grid.  For 
units  that  commenced  operation  on  or 
after  January  1,  1997  and  before  January 
1,  1999,  a  IcU-ge  EGU  is  a  unit  serving 
during  1997  or  1998  a  generator  that  had 
a  nameplate  capacity  greater  than  25 
MWe  and  produced  electricity  for  sale 
under  a  firm  contract  to  the  electric  grid. 
For  units  that  commence  operation  on 
or  after  January  1,  1999,  a  large  EGU  is 
a  unit  serving  at  any  time  a  generator 
that  has  a  nameplate  capacity  greater 
than  25  MWe  and  produces  electricity 
for  sale. 

Section  97.4(a)(2)  describes  a  second 
category  of  units,  corresponding  to 
"large  non-electric  generating  units" 
under  §  52.34(a)(3),  that  are  covered  by 
the  Federal  NOx  Budget  Trading 
Program.  A  large  non-electric  generating 
unit  is,  for  units  that  commenced 
operation  before  January  1,  1997,  a  unit 
that  has  a  maximiun  design  heat  input 
greater  than  250  mmBtu/hr  and  that  did 
not  serve  during  1995  or  1996  a 
generator  producing  electricity  for  sale 
under  a  firm  contract  to  the  electric  grid. 


For  units  that  commenced  operation  on 
or  after  January  1,  1997  and  before 
January  1,  1999,  a  large  non-EGU  is  a 
unit  that  has  a  maximum  design  heat 
input  greater  than  250  mmBtu/hr  and 
that  did  not  serve  during  1997  or  1998 
a  generator  producing  electricity  for  sale 
imder  a  firm  contract  to  the  electric  grid. 
For  iinits  that  commence  operation  on 
or  after  January  1,  1999,  a  large  non- 
EGU  is  a  unit  with  a  maximum  design 
heat  input  greater  than  250  mmBtu/hr 
that:  At  no  time  serves  a  generator 
producing  electricity  for  sale;  or  at  any 
time  serves  a  generator  producing 
electricity  for  sale,  if  any  such  generator 
has  a  nameplate  capacity  of  25  MWe  or 
less  and  has  the  potential  to  use  no 
more  than  50  percent  of  the  potential 
electrical  output  capacity  of  the  unit. 

In  order  to  clarify  which  units  are 
covered  by  the  categories  in  §  97.4(a) 
and  so  are  subject  to  the  trading 
program,  today's  rule  includes  two  new 
definitions.  First,  "electricity  for  sale 
under  firm  contract  to  the  electric  grid" 
is  defined  as  where  "the  capacity 
involved  is  intended  to  be  available  at 
all  times  dining  the  period  covered  by 
the  guaranteed  commitment  to  deliver, 
even  imder  adverse  conditions."  This 
definition  is  based  on  language  from  the 
Glossary  of  Electric  Utility  Terms, 
Edison  Electric  Institute,  Publication 
No.  70-^0  (definition  of  "firm"  power). 
Generally,  capacity  "under  firm  contract 
to  the  electricity  grid"  is  reported  as 
capacity  projected  for  summer  or  winter 
peak  periods  on  EIA  form  411  (Item  2.1 
or  2.2,  line  10).  EPA  has  previously 
explained  that  it  generally  used  EIA 
data  to  determine  which  non-utility 
units  should  be  treated  as  non-electric 
utility  generating  units  (63  FR  71223 
and  64  FR  28298). 

Second,  "potential  electrical  output 
capacity"  is  defined  as  33  percent  of  a 
unit's  maximum  design  heat  input 
capacity.  This  definition  is  the  same  as 
the  definition  in  §  52.34(a)  and  is  based 
on  longstanding  definitions  of  this  same 
phrase  in  part  72  of  the  Acid  Rain 
Program  regulations  (40  CFR  72.2  and 
40  CFR  part  72,  Appendix  D)  and  in  the 
subpart  D  of  the  New  Source 
Performance  Standards  (40  CFR  60.41a). 

EPA  notes  that  the  EGU  and  non-EGU 
categories  in  §  97.4  differ  from  the 
corresponding  categories  in  §  96.4  in 
part  96  of  the  model  trading  rule.  In 
future  guidance,  EPA  intends  to  clarify 
that  it  will  accept  the  use  in  State 
trading  program  rules  of  the  EGU  and 
non-EGU  categories  in  §  97.4  and  that 
EPA  will  administer  such  a  State 
program. 

b.  Fossil  Fuel-fired  Definition.  Today's 
final  rule,  like  part  96  and  the  section 
126  proposal,  defines  the  term  "unit"  as 
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a  stationary,  fossil  fuel-fired  boiler, 
combustion  turbine,  or  combined  cycle 
system.  However,  today's  rule  adopts  a 
definition  of  "fossil  fuel-fired"  that  is 
different  than  the  definition  in  part  96 
and  in  proposed  part  97. 

Under  the  proposed  definitions  in 
§  97.2,  boilers,  combustion  turbines,  and 
combined  cycle  systems  that  operated 
but  did  not  combust  more  than  50 
percent  fossil  fuel  in  1995  were 
generally  not  considered  "fossil  fuel- 
fired",  and  thus  were  not  "NOx  budget 
units".  However,  such  facilities  would 
subsequently  become  "fossil  fuel-fired", 
and  "NOx  Budget  units,"  if  they  began 
to  combust  more  than  50  percent  fossil 
fuel  in  any  year  after  1995.  This  is  not 
consistent  with  the  approach  taken  in 
developing  the  final  State  trading 
program  inventories  and  budgets  for 
electric  generating  units  and  non- 
electric generating  units  in  the  NOx  SIP 
call.  These  inventories  and  budgets 
generally  excluded  any  boiler, 
combustion  tiubine,  and  combined 
cycle  system  that  operated  but  did  not 
combust  over  50  percent  fossil  fuel  in 
1995  or  1996.  Such  a  boiler,  combustion 
turbine,  or  combined  cycle  system 
continues  to  be  excluded  even  if  it 
combusts  over  50  percent  fossil  fuel 
after  1996.  See  63  FR  71220  (December 
16,  1998)  and  64  FR  26298  (May  14, 
1999)  (correction  notices  adjusting  State 
inventories  and  budgets). 

In  addition,  EPA  received  comment 
that  the  definition  of  fossil  fuel-fired 
was  open-ended,  allowing  sources  to 
jump  in  and  out  of  the  NOx  Budget 
Program.  The  conunenter  argued  that 
EPA  should  adopt  a  once  in,  cdways  in 
approach  for  the  fossil  fuel-fired 
definition.  Actually,  both  the  fossil  fuel- 
fired  definition  in  the  section  126 
proposal  and  in  today's  final  rule  take 
the  requested  approach. 

EPA  maintains  that  it  is  appropriate  to 
define  fossil  fuel-fired  in  a  manner 
consistent  with  the  way  EPA  developed 
the  State  trading  program  inventories 
and  budgets.  These  State  trading 
program  inventories  and  budgets  are 
based  on  the  imiverse  of  sources  that 
existed  in  1995-1996  and  were  fossil 
fuel-fired  at  that  time.  These  State 
trading  program  budgets  allow  for  the 
inclusion  of  new  units  (units 
commencing  operation  after  1996) 
through  the  use  of  growth  rates. 
However,  the  growth  rates  do  not 
account  for  the  expansion  of  that 
universe  of  sources  as  the  result  of 
existing  units  increasing  their 
consumption  of  fossil  fuel  to  over  50 
percent  after  1996. 

The  EPA  is  finalizing  a  fossil  fuel- 
fired  definition  in  §  97.2  that  is  revised 
as  follows  to  be  consistent  with  the  way 


EPA  developed  the  State  trading 
program  inventories  and  budgets. 
Paragraphs  (1)  and  (2)  of  the  definition 
reflect  how  EPA  determined  whether 
boilers,  turbines,  and  combined  cycle 
systems  commencing  operation  during 
or  before  1995  and  1996  were  fossil  fuel- 
fired  and  thus  included  in  the  State 
trading  program  inventories  and 
budgets.  Paragraph  (3)  reflects  the  fact 
that  boilers,  turbines,  and  combined 
cycle  systems  commencing  operation 
after  1996  and  combusting  more  than  50 
percent  fossil  fuel  were  reflected  in  the 
State  trading  program  budgets  through 
growth  rates. 

For  purposes  of  today's  final  rule, 
fossil  fuel-fired  is  defined  as  follows: 

(1)  For  units  that  commenced 
operation  before  January  1,  1996,  the 
combination  of  fossil  fuel,  alone  or  in 
combination  with  any  other  fuel,  where 
fossil  fuel  actually  combusted  comprises 
more  than  50  percent  of  the  annual  heat 
input  on  a  Btu  basis  during  1995,  or,  if 

a  imit  had  no  heat  input  in  1995,  during 
the  last  year  of  operation  of  the  unit 
prior  to  1995. 

(2)  For  units  that  commenced 
operation  on  or  after  January  1,  1996 
and  before  January  1, 1997,  the 
combination  of  fossil  fuel,  alone  or  in 
combination  with  any  other  fuel,  where 
fossil  fuel  actually  combusted  comprises 
more  than  50  percent  of  the  annual  heat 
input  on  a  Btu  basis  during  1996. 

(3)  For  units  that  commence  operation 
on  or  after  January  1,  1997:  (i)  The 
combination  of  fossil  fuel,  alone  or  in 
combination  with  any  other  fuel,  where 
fossil  fuel  actually  combusted  comprises 
more  than  50  percent  of  the  aimual  heat 
input  on  a  Btu  basis  during  any  year;  or 
(ii)  the  combination  of  fossil  fuel,  alone 
or  in  combination  with  any  other  fuel, 
where  fossil  fuel  is  projected  to 
comprise  more  than  50  percent  of  the 
annual  heat  input  on  a  Btu  basis  during 
any  year,  provided  that  the  unit  shall  be 
"fossil  fuel-fired"  as  of  the  date,  during 
such  year,  on  which  the  imit  begins 
combusting  fossil  fuel. 

EPA  notes  that  today's  definition  of 
fossil  fuel-fired  differs  fi-om  the  one  in 
§  96.2  in  part  96.  In  future  guidsmce, 
EPA  intends  to  cleurify  that  it  will  accept 
the  use  of  today's  definition  in  State 
trading  program  rules  and  that  EPA  will 
administer  such  a  State  program. 

c.  25-ton  Exemption.  For  today's  final 
action,  as  proposed  (63  FR  at  56313), 
EPA  is  exempting  electric  generating 
units  with  a  very  low,  federally 
enforceable  permit  limitation  [i.e.,  25 
tons  per  ozone  season)  from  the  trading 
program,  even  though  they  meet  the 
applicability  criteria  in  §  97.4(a). 

"The  vast  majority  of  commenters 
expressed  support  for  the  25-ton 


exemption.  One  commenter  did  not 
support  the  exemption  because,  in 
aggregate,  such  units  contribute  to  non- 
attainment  in  other  areas.  Some 
commenters  supported  the  exemption 
provided  that  State  trading  program 
budgets  are  reduced  by  the  full  amoimt 
allowed  for  in  an  enforceable  permit. 
Several  of  the  small  entity 
representatives  argued  that  all  units  at 
small  entity-owned  facilities  should  be 
exempt  regardless  of  the  size  of  the  imit. 

Based  on  the  comments  and  EPA's 
own  analysis,  EPA  maintains  that  it  is 
appropriate  to  adopt  a  25-ton 
exemption.  This  provision  exempts 
units  that  meet  the  requirements 
described  below  from  the  requirements 
to  hold  allowances,  monitor  emissions, 
and  report  quarterly  emissions.  Thus, 
the  25-ton  exemption  increases  cost 
effectiveness  of  the  control  program,  by 
reducing  monitoring  and  reporting 
costs,  but  still  limits  the  unit's 
emissions  through  a  low,  federally 
enforceable  permit  limitation. 
Fiulhermore,  small  entity  impacts  are 
reduced  since  many  potentially 
exempted  imits  are  owned  by  small 
entities. 

In  addition,  exempt  units  will  not 
have  any  significant  adverse  impact  on 
regional  air  quality.  First,  consistent 
with  comment  on  the  proposed  rule, 
NOx  allowances  will  be  removed  from 
State  trading  program  budgets  in  an 
amount  equal  to  the  full  amount  of  NOx 
emissions  allowed  in  such  units* 
federally  enforceable  permits.  An 
existing  exempt  unit  diat  already  has  an 
allowance  allocation  when  it  becomes 
exempt  continues  to  receive  the      ^ 
allocation.  However,  after  the  edlocation 
is  recorded,  the  Administrator  will 
delete  a  number  of  allowances  from  the 
same  or  earlier  year  as  the  allocation 
equal  to  the  unit's  permit  limit.  This 
deduction  may  exceed  the  amount  of 
the  allowance  allocation.  The  owners 
and  operators  of  the  exempt  unit  are 
responsible  for  ensuring  that  the  general 
account  has  enough  allowances  for  the 
deduction.  For  an  exempt  unit  that 
would  otherwise  qualify  for  a  new  imit 
allocation,  the  new  unit  set-aside  is 
reduced  by  a  number  of  allowances 
equal  to  the  permit  limit.  For  an  existing 
exempt  unit  that  does  not  qualify  for 
any  allocation,  the  State  trading 
program  budget  is  reduced  by  a  number 
of  allowances  equal  to  the  permit  limit. 
See  §  97.4(b)(4)(ii),  §  97.40(b),  and 
§  97.42(d)(5).  Second,  the  units  must 
demonstrate  compliance  with  their 
individual  permit  limits.  Exempt  units 
will  be  required  to:  have  a  federally 
enforceable  permit  restricting  control 
period  NOx  emissions  to  less  than  25 
tons;  keep  on  site  records  demonstrating 
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that  the  conditions  of  the  permit  were 
met,  including  restrictions  on  operating 
time;  and  repor  hours  of  operation 
during  the  ozor  e  season  to  the 
permitting  authority.  See  §  97.4(b). 

With  regard  1 3  exempting  all  small 
entity-owned  uhits,  EPA  maintains  that 
an  across-the-b(  lard  exemption, 
regardless  of  th  ;  units'  emissions,  could 
not  be  supporte  d  because  the  cost  and 
administrative  )urdens  of  the  rule  will 
not  affect  a  sigr  ificant  number  of  small 
businesses  nor  vill  it  significantly  or 
disproportional  ely  impact  these  small 
businesses.  Seei  section  IV.B  and  EIA  for 
discussion  of  eaonomic  impact  on  small 
entities.  Furthermore,  the  trading 
program  already  allows  expensive-to- 
control  units  the  option  to  buy 
allowances  and  not  install  controls  and 
provides  for  siriplified,  less  expensive 
monitoring  of  oil  or  gas-fired  units  with 
low  emissions.  Therefore,  EPA  is  basing 
the  exemption  i  )n  the  unit's  allowed 
emissions. 

Thus,  for  tod  iy's  final  rule,  EPA  is 
allowing  electr:  c  generating  imits  with  a 
25-ton  ozone  st  ason  enforceable  permit 
limitation  to  be  exempt  from  the  trading 
program.  However,  today's  final  rule 
revises  the  lanf  uage  in  §  97.4(b),  which 
sets  forth  the  e!;emption,  by 
reorganizing  th  3  section  to  resemble  the 
order  of  provis:  ons  in  the  retired  unit 
exemption  (§  9  '.8)  and  by  adding  some 
provisions  to  n  ake  the  section  clear  and 
complete.  Section  97.4(b)(1)  states  a  unit 
that  has  a  feder  ally  enforceable  permit 
with  a  NO  x  en  ission  limitation 
restricting  NO>  emissions  to  25  tons  or 
less  during  a  cc  mtrol  period  and  that 
meets  certain  o  ngoing  requirements  is 
exempt  from  tt  e  NOx  Budget  Trading 
Program,  excep  t  for  the  provisions  of 
§  97.4  and  subparts  E,  F,  and  G  and  the 
definitions,  measurements,  and  time 
computation  p:  ovisions  in  §§  97.2,  97.3, 
and  97.7.  This  s  similar  to  the  language 
in  the  retired  u  ait  exemption.  In 
particular,  sub  )arts  E,  F,  and  G  must 
apply  since  exi  mpt  units  may  be 
allocated  allow  ances.  Also  included  in 
§  97.4(b)(1)  are  the  provisions 
explaining  thai  the  NOx  emission 
limitation  mus :  restrict  unit  operating 
hours  based  or  the  unit's  maximum 
potential  hour  y  NOx  mass  emissions. 
The  final  versi  m  of  §  97.4(b)(1)  includes 
provisions  in  t  le  proposed  §§  97.4(b) 
and  (b)(3). 

Section  97.4  b)(2)  explains  when  the 
exemption  taki  ss  effect.  This  is  not 
clearly  address  ed  in  the  proposal.  Since 
the  exemption  is  based  on  the  unit 
having  a  federi  dly  enforceable  permit 
with  a  specific  NOx  emission  limitation, 
this  provision  states  that  the  exemption 
generally  takes  effect  on  the  dates  such 
permit  becom*  s  final.  However,  if  the 


unit  operates  in  a  control  period  during 
the  year,  but  before  the  specific  date  the 
permit  becomes  final  in  that  control 
period  ,  then  the  effective  date  is  May 
1  of  the  control  period,  provided  the 
permit  emission  limitation  and  other 
requirements  apply  to  the  unit  for  the 
entire  control  period.  If  the  emission 
limitation  and  other  requirements  do 
not  apply  to  the  entire  control  period, 
the  effective  date  is  October  1  after  the 
control  period.  EPA  is  providing  some 
flexibility  for  the  exemption  to  apply 
before  the  final  permit  is  issued  because 
issuance  of  a  permit  with  a  25-ton  NOx 
emission  limitation  may  be  delayed 
even  after  the  owners  and  operators 
request  such  a  limitation.  So  long  as  the 
emission  limitation  applies  to  the  entire 
control  period,  the  exemption  will  cover 
that  entire  control  period  even  if  the 
final  permit  is  issued  later  in  the  control 
period  in  the  same  year.  Since  the  NOx 
Budget  Trading  Program  limits 
emissions,  and  the  required  federally 
enforceable  permit  must  limit  luiit 
operating  hours,  and  thus  emissions,  for 
control  periods  of  May  1  through 
September  30.  the  exemption  cannot 
cover  any  portion  of  a  control  period 
before  the  unit  operates  subject  to  the 
permit  limit. 

Sections  97.4(b)(3)  and  (4)  are.  for  the 
most  part,  restatements  of  provisions  in 
the  proposed  exemption  provisions.  The 
§  97.4(b)(3)  requirement  to  notify  the 
Administrator  of  the  issuance  of  the 
federally  enforceable  permit  is  set  forth 
in  proposed  §  97.4(b).  The  §97.4(b)(4)(i) 
and  (iii)  special  provisions  are  reflected 
in  proposed  §§  97.4(b)  and  (b)(2).  The 
recordkeeping  provision  in 
§  97.4(b)(4)(iv)  is  like  the  one  in 
proposed  §  97.4(b)(1)  but  adds  a  5-year 
limit  on  the  recordkeeping  requirement 
unless  otherwise  requested  by  the 
permitting  authority  or  the 
Administrator.  The  provision  also 
explicitly  states  that  the  owners  and 
operators  bear  the  burden  of  proving 
that  they  meet  the  operating  hours 
restriction.  This  provision  is  similar  to 
the  recordkeeping  requirement  for  the 
retired  unit  exemption.  A  parallel 
change  is  made  in  §  97.4(b)(4)(vi).  Under 
the  change  a  luiit  loses  its  exemption  on 
the  first  date  on  which  the  unit  does  not 
comply  with  the  operating  hours 
restriction  or  with  or  with  regard  to 
which  the  owner  and  operators  fail  to 
meet  their  burden  of  proving 
compliance. 

The  §97.4(b)(4)(ii)  provisions  (along 
with  provisions  in  §  97.40(b)  and 
§  97.42(d)(5)(ii))  address  the  treatment 
of  exempt  units  in  the  State  trading 
program  budgets.  As  discussed  above, 
an  existing,  exempt  imit  that  qualifies 
for  NOx  allowance  allocations  under 


§  97.42(a)  through  (c)  will  still  receive 
such  allocations.  For  past  control 
periods  when  the  unit  was  required  to 
monitor  imder  subpart  H  of  part  75, 
only  heat  input  data  monitored  under 
subpart  H  of  part  75  will  be  used  in 
determining  the  unit's  allocations.  After 
recording  the  allocation  in  a  general 
account,  the  Administrator  will  subtract 
and  retire  allowances  equal  to  the  NOx 
emission  limitation  in  the  unit's  permit 
from  the  general  account.  (The  reference 
to  "allowance  surrender"  requirements 
in  the  definition  of  "NOx  allowance 
deduction"  is  replaced  by  a  reference  to 
"allowance  withdrawal"  requirement, 
which  more  accurately  describes  this 
(and  other)  non-emissions  related 
deductions).  This  is  a  reasonable  way  to 
reflect  the  unit's  current  NOx  emissions 
since  the  imit  is  now  exempt  from 
monitoring  its  emissions  vmder  subpart 
H  of  part  97.  The  allocation  will  be 
recorded  in  a  general  accoimt  specified 
by  the  owners  and  operators,  rather  than 
a  unit  accoxmt.  This  approach  will  allow 
the  Administrator  to  avoid  maintaining 
a  separate  unit  account  for  such  a  unit, 
which  does  not  need  a  unit  accoimt 
since  the  unit  is  exempt  from  end-of- 
year  compliance  requirements.  In 
contrast  to  existing  units,  a  new.  exempt 
unit  is  not  allocated  allowances.  A  new. 
exempt  luiit  will  probably  not  monitor 
under  subpart  H  of  part  75  during  any 
control  period  on  which  allocations 
would  otherwise  be  based.  In  fact,  one 
purpose  of  obtaining  the  exemption  is  to 
avoid  monitoring.  However,  the  State 
trading  program  budget  must  still  reflect 
the  imit's  NOx  emission  limitation. 
Consequently,  as  noted  above,  the 
Administrator  will  retire  allowances 
(under  §  97.42(d)(5)(ii))  equal  to  the 
imit's  permit  NOx  emission  limitation 
from  the  set-aside  available  to  new 
imits.  A  similar  approach  is  taken  for 
exempt  units  that  neither  receive 
allocations  nor  qualify  as  new  units: 
allowances  equal  to  their  permit  NOx 
emission  limitation  are  retirtd  from  the 
appropriate  State  trading  program 
budget.  Since  these  exempt  units  also 
will  not  monitor  their  emissions,  their 
permit  limits  determine  the  amount  of 
retired  allowances. 

Further,  the  §  97.4(b)(4)(v)  provision 
makes  explicit  the  implicit  requirement 
that  a  unit  comply  with  part  97 
requirements  for  any  period  when  the 
unit  is  not  exempt.  If  a  unit  loses  the 
exemption  with  respect  to  a  given 
control  period.  §  97.4(b)(4)(ii)  sets  the 
date  on  which  the  unit  loses  the 
exemption  as  the  date  deemed  to  be  the 
unit's  commencement  of  operation  or 
commercial  operation  for  purposes  of 
permitting,  allowance  allocation,  and 


monitoring.  This  is  similar  to  the 
provision  in  the  retired  unit  exemption 
concerning  loss  of  the  exemption.  This 
means  that  a  unit  that  loses  its  §  97.4(b) 
exemption  during  a  control  period  must 
(like  a  imit  that  loses  its  §  97,5 
exemption  during  a  control  period) 
monitor  its  emissions,  and  hold 
allowances,  for  the  rest  of  the  control 
period.  The  owners  and  operators  must 
also  apply  for  a  permit.  The  proposal 
treated  October  1  after  the  loss  of  the 
exemption  as  the  commence  operation 
or  commercial  operation  date.  The 
approach  in  the  proposal  would  result 
in  there  being  no  accoimting  for  the 
unit's  emission  above  its  permit  limit 
during  the  control  period  in  which  the 
unit  lost  its  exemption.  This  could 
result  in  total  emissions  of  large  EGUs 
and  non-EGUs  exceeding  the  State 
budget.  To  prevent  this,  the  final  rule 
requires  a  unit  that  loses  its  exemption 
to  meet  thcTequirement  to  monitor  and 
hold  allowances  as  of  the  date  of  the 
loss  ot  the  exemption.  This  is  consistent 
with  the  comments  stating  that  the 
exemption  provisions  should  not  result 
in  contributions  to  nonattaiimient  in 
other  areas. 

In  addition  to  the  revisions  to 
§  97.4(b),  references  to  the  exemption 
imder  that  section  are  added  in  various 
places  in  part  97  where  the  other 
exemption  from  the  trading  program, 
i.e.,  the  retired  unit  exemption,  is 
already  referenced.  See,  e.g.,  §  97.6(c)(6), 
(f)(1),  and  (g),  §97.22  (d)(1),  and 
§97.70(d)(4)(i). 

d.  Opt-in  Units.  For  today's  final 
action,  as  proposed  (63  FR  at  56311), 
EPA  is  allowing  certain,  additional  units 
to  voluntarily  participate  in  (opt-in)  the 
trading  program.  These  units  must  not 
be  otherwise  subject  to  the  NOx  Budget 
Trading  Program,  must  not  be  exempt 
under  §  97.4(b),  and  must  be  units  that 
are  operating,  that  vent  all  of  their 
emissions  to  a  stack,  and  that  are 
located  in  a  State  or  portion  of  a  State 
where  a  finding  is  made  under  section 
126,  but  are  not  named  in  a  petition. 

A  few  commenters  noted  that  there 
should  not  be  a  voluntary  opt-in 
program.  However,  most  commenters 
expressed  support  for  an  opt-in 
program.  One  commenter  supported 
adding  mobile  and  area  sources  through 
provisions  for  credit-based  programs. 
However,  another  commenter  expressed 
opposition  to  including  mobile  sources 
imless  a  firm  cap  is  established  for  that 
sector.  Some  commenters  expressed 
support  for  allowing  smaller  sources  to 
opt-in  but  noted  that  part  75  GEMS 
requirements  should  not  be  imposed  on 
these  sources. 

After  considering  the  comments 
received,  EPA  maintains  that  it  is 


appropriate  to  allow  individual  units 
the  opportunity  to  opt-in  to  the  Federal 
program  for  purposes  of  the  section  126 
remedy  if  the  imits  meet  certain 
conditions.  The  units  must  not  be 
covered  by  §  97.4(a)  or  an  exemption 
under  §  97.4(b)  or  §  97.5.  This  prevents 
units  from  obtaining  an  exemption  fi-om 
the  program  and  then  re-entering  the 
program  as  opt-ins,  which  would 
impose  a  significant  administrative 
burden  on  the  Administrator  and 
permitting  authorities  and  provide 
opportimities  for  gaming,  i.e.,  to  obtain 
allowances  based  on  a  different,  more 
advantageous  baseline.  The  units  also 
must  be  located  in  a  "State",  which  is 
defined  as  a  State  or  portion  of  a  State 
for  which  a  section  126  remedy  is 
promulgated  under  §  52.34,  must  be 
operating,  and  must  vent  to  a  stack  and 
be  able  to  monitor  NOx  mass  emissions 
according  to  part  75.  There  may  be 
individual  units  not  included  in  the 
trading  program  that  emit  significant 
amounts  of  NOx  and  are  able  to  achieve 
cost-effective  reductions.  The  opt-in 
provisions  can  further  reduce  the  cost  of 
achieving  NOx  reductions  by  allowing 
these  units  to  join  the  NOx  Budget 
Trading  Program  and  make  incremental, 
lower  cost  reductions,  freeing  NOx 
allowances  for  use  by  other  NOx  Budget 
units.  This  would  reduce  the  overall 
cost  of  compliance  for  the  program. 

For  the  same  reasons  discussed  in  the 
final  NOx  SIP  call  (63  FR  at  57463- 
57464),  EPA  does  not  support  including 
mobile  and  area  sources  in  a  voluntary 
opt-in  program.  Mobile  and  area  sources 
are  not  included  in  the  trading  rule 
because  of  EPA's  concerns  relating  to 
ensu'ing  that  reductions  are  real  and 
verifiable,  to  developing  and 
implementing  procedures  for 
monitoring  emissions,  and  to 
identifying  responsible  parties  for  the 
implementation  of  the  program  and 
associated  emissions  reductions.  As 
discussed  in  the  final  NOx  §IP  call  (63 
FR  at  57464),  EPA  remains  willing  to 
consider  adding  mobile  or  area  sources 
to  the  trading  program  in  the  future. 
However,  due  to  the  problems 
associated  with  program  integrity, 
emissions  monitoring,  and 
accountability,  EPA  concludes  that  it  is 
not  appropriate  to  include  mobile  and 
area  sources  in  the  Federal  NOx  Budget 
Trading  Program  at  this  time. 

The  EPA  does  not  agree  that  there 
should  be  special,  less  expensive 
monitoring  methods  for  opt-in  units 
than  for  other,  similar  NO  x  Budget  units 
in  order  to  encourage  more  units  to  opt 
in.  Before  a  unit  opts  in,  the  imit  is  not 
included  in  the  State  trading  program 
budget  and  is  not  covered  by  the  NOx 
cap  imposed  by  the  Federal  NOx  Budget 
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Trading  Program.  When  a  unit  opts  in, 
it  is  allocated  allowances  that  are  in 
addition  to  the  State  trading  program 
budget  and  that  increase  the  NOx  cap  to 
cover  emissions  from  the  opt-in  unit. 
The  opt  in  unit,  like  all  other  units 
imder  the  NOx  cap,  must  comply  by 
holding  allowances  covering  control 
period  emissions.  In  general,  owners  or 
operators  will  opt-in  only  if  they  believe 
they  will  be  able  to  make  reductions  at 
the  unit  and  then  retain  some  of  the 
allocated  allowances  for  sale.  Because 
the  opt-in  unit  must  comply  by  holding 
sufficient  allowances  and  particularly 
because  the  unit  will  be  selling 
allowances  for  the  compliance  at  other 
units,  it  is  important  that  the  opt-in 
unit's  emissions  be  monitored  in  an 
accurate  manner  consistent  with 
monitoring  for  all  other  units  under  the 
NOx  cap  and  in  the  trading  program. 
Providing  an  opt-in  unit  with  an 
alternate  monitoring  methodology  that 
is  less  accurate  than  that  for  a  similar 
imit  required  to  be  in  the  Federal  NOx 
Budget  Trading  Program  could  result  in 
actual  emissions  being  higher  than 
reported  emissions  from  the  opt-in  imit. 
The  opt-in  unit  would  then  be  able  to 
save  more  allowances  that  could  be 
used  for  sale  because  of  the  lower 
reported  emission  values.  For  other 
units  that  purchase  allowances  from 
opt-in  units,  emissions  will  be  higher  by 
a  tonnage  amount  equal  to  the  number 
of  purchased  allowances.  The  net  result 
of  higher  than  reported  opt-in  unit 
emissions  and  higher  non-opt-in  unit 
emissions  is  higher  overall  NOx 
emissions  that  may  result  in  exceedence 
of  the  NOx  cap. 

However,  EPA  agrees  that  it  is 
appropriate  to  have  monitoring  methods 
other  than  GEMS  for  smaller  and  less 
frequently  operated  units,  whether  or 
not  they  are  opt-in  units.  All  units 
participating  in  the  Federal  NOx  Budget 
Trading  program  must  qualify  for  such 
monitoring  methods  by  meeting  the 
same  criteria.  In  the  final  NOx  SIP  call, 
EPA  included  revised  provisions  to  part 
75  that  allow  greater  flexibility  in 
monitoring  for  units  with  low 
emissions.  These  methods  are  also 
available  to  sources  in  the  Federal  NOx 
Budget  Trading  Program.  See  the 
discussion  in  section  III.B.4  of  this 
preamble  for  more  information  on  the 
different  monitoring  approaches 
allowed  under  part  75. 

2.  Trading  Program  Budget 

hi  the  October  21,  1998  section  126 
proposal,  EPA  discussed  the  calculation 
of  State  specific  aggregate  emission 
levels,  proposed  that  the  section  126 
trading  program  budget  in  each  State 
would  equal  the  State  specific  aggregate 
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emission  levels  and  proposed  several 
methods  for  de  ermining  NOx  Budget 
unit  allocations .  The  EPA  finalized  the 
methodology  ui;ed  to  determine  the 
State  aggregate  amission  levels,  and 
therefore  the  tri  iding  program  budget  as 
well,  in  the  Ma  i  25.  1999  section  126 
final  rule.  This  section  of  the  preamble 
summarizes  thd  method  for  calculating 
the  trading  pro|  yam  budget. 

As  discussed  in  Section  III.A.l.  of  this 
preamble,  in  th  3  May  25, 1999  section 
126  final  rule.  IPA  finalized  the 
methodology  ui  ied  to  determine  the  NOx 
emissions  budg  et,  i.e.,  the  total  amoimt 
of  NOx  allowar  ces  allocated  to  all  xmits 
subject  to  the  Fsderal  NOx  Budget 
Trading  Prograi  n  in  any  State  for 
purposes  of  an;  section  126  finding. 
That  method  ui  ed  to  calculate  the  total 
available  allowances  was  consistent 
with  the  methojd  used  in  developing  the 
NOx  SIP  call  bi  idgets  in  part  51 ,  as 
described  in  th  5  final  NOx  SIP  call.  In 
the  May  25. 19'  19  section  126  final  rule 
(64  FR  at  2830< ).  EPA  determined  that 
the  total  tons  o  NOx  allowances 
allocated  undei  the  trading  program 
(other  than  compliance  supplement 
pool  credits)  w  11  be  equivalent  to  the 
sum  of  two  ton  lage  limits: 

(a)  The  total  ons  of  NOx  that  large 
EGUs  in  the  pr  )gram  would  emit  in  an 
ozone  season  a  ter  achieving  a  0.15  lb/ 
mmBtu  NOx  ei  nissions  rate,  assuming 
historic  ozone  leason  heat  input 
adjusted  for  gr(  iwth  to  the  year  2007; 
plus 

(b)  The  total  tons  of  NOx  that  large 
non-EGUs  in  tl  e  program  would  emit  in 
an  ozone  seaso  i  after  achieving  a  60 
percent  reduct  on  in  ozone  season  NOx 
emissions  com  aared  to  uncontrolled 
levels  adjusted  for  growth  to  the  year 
2007. 

The  number  of  tons  in  each  State  or 
partial  State  tr<  ding  program  budget  can 
be  found  in  Af  pendix  C  of  the  final  part 
97.  The  emissi  )n  levels  for  each  State 
reflected  in  Ap  pendix  C  are  consistent 
with  the  revise  d  inventories  and  State 
budgets  descri  )ed  in  the  December, 
1999  SIP  call  i:  iventory  notice.  Where 
only  partial  po  rtions  of  States  are 
covered  by  thii  rulemaking,  the  State 
trading  prograi  n  budgets  reflect  only  the 
portions  of  the  States  that  are  covered. 
This  is  becausi  \  each  State  trading 
program  budg(  t  includes  emissions  only 
from  the  sourc  3s  affected  by  the  control 
remedy  in  this  section  126  rulemaking. 

The  State  tri  ding  program  budgets  are 
also  addressee  in  §  97.40  of  today's  rule. 
Section  97.40  ncludes  some  changes 
ft'om  part  96  a  id  the  October  21.  1998 
section  126  pr  )posal.  Under  §  96.40,  the 
State  trading  p  rogram  budget  is 
determined  by  the  State  in  the  SIP.  In 
contrast.  §  97!-  0  reflects  the  fact  that 


part  97  creates  a  federally  administered 
trading  program  where  the  State  trading 
program  budgets  are  determined  by  the 
Administrator  and  are  reflected  in 
Appendix  C  of  part  97.  Moreover, 
§  97.40(b)  provides  that  a  State  trading 
program  budget  for  a  control  period  may 
be  reduced ,  before  the  budget  is 
allocated,  by  the  permit  limit  of  each 
unit  exempt  under  §  97.4(b)  in  the  State. 
The  reduction  is  required  if  allowances 
equal  to  the  permit  limit  are  not  already 
being  withdrawn  either  by  deducting 
allowances  equal  to  the  permit  limit 
from  the  general  account  of  the  unit's 
owners  and  operators  after  the  unit  is 
allocated  allowances  as  an  existing  unit 
or  by  reducing  the  new  unit  allocation 
set-aside  for  the  control  period.  As 
discussed  above  in  Section  HI.B.l.c.  of 
this  preamble,  this  ensures  that  exempt 
units  do  not  have  any  significant 
adverse  impact  on  air  quality.  In 
addition,  today's  rule  eliminates,  as 
redundant,  the  definition  of  "trading 
program  budget"  in  §97.2  and  instead 
explains  in  §  97.40  that  the 
Administrator  will  allocate  each  State 
trading  program  budget  in  accordance 
with  §§  97.41  and  97.42.  In  light  of  the 
provisions  in  §  97.40  and  Appendix  C, 
the  language  in  the  existing  §  52.34(j){3) 
describing  the  calculation  of  the  State 
trading  program  budgets  is  redundant 
and  is  therefore  removed.  The  State 
trading  program  budgets  reflected  in 
Appendix  C  and  referenced  in  §  97.40 
are  calculated  in  a  manner  consistent 
with  the  calculation  description  in 
§52.34(j)(3). 

3.  NOx  Allowance  Allocations 

While  the  May  25. 1999  section  126 
rule  finalized  the  methodology  for 
determining  the  State  aggregate 
emission  levels,  the  Agency  did  not 
finalize  the  methodology  for 
determining  the  NOx  Budget  Unit 
allocations  in  the  May  25,  1999  final 
rule.  Rather,  the  Agency  laid  out  a 
default  emission  limitation 
methodology  that  would  be  used  to 
calculate  the  unit-specific  emission 
limitations  in  the  event  the 
Administrator  failed  to  promulgate  the 
Federal  NOx  Budget  Trading  Program. 
With  today's  action,  the  Administrator 
is  promulgating  the  provisions  of  the 
Federal  NOx  Budget  Trading  Program 
including  the  allocation  methodology 
(§§97.41  and  97.42)  and  the  specific 
unit  allocations  (Appendices  A  and  B). 
Therefore,  the  allocations  and 
methodology  described  in  the  final  part 
97  replace  the  default  emission 
limitation  methodology  specified  in  the 
May  25,  1999  rule.  The  final  part  97 
includes  provisions  for  the  timing  of 
determining  allocations  and  the 


methodology  for  determining 
allocations  for  existing  and  new  imits. 

Sections  III.B.3.a.  (electric  generating 
units)  and  III.B.3.b.  (non-electric 
generating  units)  describe  the  specific 
allocation  methodologies  included  with 
today's  rule. 

a.  NOx  Allowance  Allocation 
Methodology  for  Electric  Generating 
Units,  i.  Timing  Provisions.  Under  the 
Federal  NOx  Budget  Trading  Program, 
the  Administrator  determines  the  NOx 
allowance  allocations  and  records  them 
in  the  NOx  Allowance  Tracking  System 
(NATS).  This  section  lays  out  when  the 
Administrator  will  determine  the 
allowances  for  a  particular  control 
period  and  what  baseline  period  will  be 
used  to  determine  those  allocations. 

(1)  When  Will  the  Administrator 
Determine  Allocations?  In  the  October 
21, 1998  section  126  proposal,  EPA 
proposed  to  determine  allocations  3 
years  ahead  of  each  applicable  control 
period.  The  Agency  did  not  receive  any 
adverse  comment  on  this  specific 
proposal.  Most  commenters  favored 
providing  more  time  for  sources  to 
know  their  allocations  for  any  given 
control  season.  They  suggested  that 
knowing  the  allocations  in  advance 
would  provide  for  the  development  of 
forward  markets  and  would  provide 
greater  certainty  for  source  compliance 
planning. 

Therefore,  as  proposed,  the 
Administrator  will  record  NOx 
allowances  in  the  NOx  Allowance 
Tracking  System  (NATS)  at  least  3  years 
prior  to  each  relevant  control  season.  As 
discussed  in  section  III.A.2.e.  of  this 
preamble,  for  the  2003,  2004,  2005,  and 
2006  allocations,  the  Administrator 
records  the  allocations  in  the  NATS  by 
May  1  of  the  year  that  is  3  years  prior 
to  the  control  season  for  which  the 
allocations  are  being  recorded.  For  each 
subsequent  allocation  the  Administrator 
records  the  allocations  in  the  NATS 
after  compliance  has  been  determined 
for  the  control  season  that  is  4  years 
prior  to  the  applicable  control  season. 
These  provisions  are  consistent  with  the 
minimum  timing  requirements  for  the 
NOx  Budget  Trading  Program  specified 
in  the  preamble  to  the  final  NOx  SIP 
call.  As  discussed  in  the  October  21, 
1998  section  126  proposal,  as  well  as 
the  October  27,  1998  final  NOx  SIP  call, 
EPA  believes  that  it  is  important  to 
determine  the  allocations  a  few  years 
ahead  of  the  compliance  period  to 
provide  some  predictability  for  sources 
in  their  control  planning  and  to  build 
confidence  in  the  market. 

As  stated  above,  the  EPA  will 
determine  allocations  and  record  them 
in  the  NATS  on  an  annual  basis  3  years 
prior  to  the  relevant  control  period.  This 
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will  allow  a  State,  as  part  of  an 
approved  SIP,  to  submit  allocations  up 
to  3  years  prior  to  the  relevant  control 
period  and  have  those  allocations 
replace  the  allocations  EPA  was 
planning  to  issue  as  part  of  the  Federal 
NOx  Budget  Trading  Program.  By 
recording  allocations  in  accounts  one 
year  at  a  time,  EPA  is  providing  States 
the  ability  to  replace  a  section  126 
action  with  an  approved  SIP  while  still 
ensuring  that  sources  receive  allocations 
at  least  3  years  prior  to  the  relevant 
control  season. 

(2)  Will  the  Agency  update  the 
allocations  periodically?  In  the  October 
21, 1998  section  126  proposal,  the 
Agency  proposed  to  use  the  same 
allocations  for  the  first  3  years  of  the 
program,  unless  a  State  replaces  a 
section  126  action  with  its  own 
allocations  in  an  approved  SIP.  After  the 
initial  three  year  period,  EPA  proposed 
to  update  the  allocations  on  an  annual 
basis  3  years  prior  to  the  relevant 
control  season. 

The  Agency  received  numerous 
comments  arguing  against  the  proposed 
schedule  and  supporting  longer-term  or 
permanent  allowance  allocations. 
Several  commenters  suggested  that  the 
proposed  schedule  would  be 
administratively  cumbersome  and 
would  create  uncertainty  and  risk  for 
sources  regarding  investments  in  control 
technologies.  Two  commenters  stated 
that  annually  updating  allocations 
would  provide  incentives  to  generate 
more  electricity  and  create  market 
distortions  and  that  EPA  has  not  fully 
evaluated  all  of  the  implications  of 
updating  the  allocations.  These 
commenters  (as  well  as  others) 
expressed  support  for  5-  to  10-year 
allowance  allocations. 

Other  commenters  favored  some  form 
of  updating  of  allocations,  provided  the 
updates  were  done  based  on  output  data 
rather  than  heat  input  data.  Another 
commenter  noted  that  EPA  should 
periodically  re-allocate  NOx  allowances 
based  on  actual  operating  performance 
of  the  sources.  These  commenters  noted 
that  an  updating  output-based  allocation 
system  has  the  potential  to  reward  and 
encourage  efficiency. 

The  Agency  agrees  with  the 
commenters  who  suggested  that 
updating  output-based  allowance 
systems  for  electric  generating  units 
reward  and  encourage  efficiency,  but 
also  agrees  with  the  commenters  who 
stated  that  updating  allocations, 
whether  input  or  output-based,  provide 
incentives  to  generate  more  electricity. 
The  Agency  commissioned  an  analysis 
of  the  impacts  of  permanent  allocations 
versus  updated  allocations  in  order  to 
respond  to  the  comments  received  on 


the  proposal  and  to  assist  in 
determining  the  most  appropriate 
method  for  distributing  NOx 
allowances.  The  results  of  the  analysis 
as  well  as  a  description  of  the 
methodology  can  be  found  in  the  report, 
"Economic  Analysis  of  Alternative 
Methods  of  Allocating  NOx  Emissions 
Allowances"  (Docket  A  97-43,  Category 
XI-B-01).  The  analysis  described  in  the 
allocation  report  (Docket  A  97-43, 
Category  XI-B-01)  predicted  that 
updating  allocation  systems  when 
compared  to  permanent  allocation 
systems  will  result  in  generally  lower 
nationwide  emissions  (NOx  as  well  as 
some  ancillary  emissions),  cind,  in 
particular,  more  generation  in  the 
capped  region,  and  so  less  NOx 
emissions  increase  (i.e.,  "leakage") 
outside  the  capped  region. 

After  reviewing  the  comments  and 
looking  at  the  results  of  the  allocation 
report  (Docket  A  97^3,  Category  XI-B- 
01),  the  Agency  has  decided  to  include 
an  updating  allocation  approach  in  the 
Federal  NO  x  Budget  Trading  Program. 
The  allocation  report  (Docket  A  97-43, 
Category  XI-B-01)  indicated  that, 
depending  upon  the  data  used  in  the 
allocations,  an  updating  system  can 
result  in  ancillary  environmental 
benefits.  The  report  provided  results 
that  supported  the  comments  that 
asserted  that  updating  allocations  can 
result  in  increased  generation  from 
relatively  more  efficient,  and  thus  lower 
emitting  sources  and  decreased 
generation  from  relatively  less  efficient, 
higher  emitting  sources.  This  can  result 
in  lower  nationwide  emissions.  In 
addition,  the  allocation  report  indicated 
that  updating  systems  can  result  in  less 
leakage  of  NOx  emissions  outside  the 
section  126  control  area.  Leakage  refers 
to  NOx  emissions  increasing  outside  of 
the  section  126  control  region  as  a  result 
of  a  cap  being  placed  on  NOx  emissions 
within  the  section  126  region. 
Imposition  of  the  NOx  cap  encourages 
some  existing  electricity  generation  to 
be  shifted  outside  the  section  126  region 
and  some  new  soiuces  to  locate  outside, 
rather  than  inside,  the  section  126 
region.  An  updating  system  can  result  in 
decreased  NOx  emissions  outside  of  the 
section  126  control  area  relative  to  a 
permanent  allocation  system. 

Some  of  these  benefits  of  updating 
resulted  fi-om  the  fact  that  updating 
provides  a  mechanism  for  incorporating 
new  sources  into  the  program,  rather 
than  requiring  new  sources  to  purchase 
all  the  allowances  they  need  for 
operation  fi-om  the  market.  With 
updating  allocations,  new  sources  can 
be  incorporated  into  the  allocations  for 
existing  units  once  the  system  is 
updated.  Prior  to  the  update,  new 


sources  can  receive  allocations  from  a 
new  source  set-aside.  Under  a 
permanent  system  any  new  source  set- 
aside  would  be  exhausted  at  some  point, 
resulting  in  new  sources  having  to 
purchase  all  of  the  allowances  they  need 
to  operate. 

The  Agency  believes  that  new  sources 
should  be  allocated  allowances,  rather 
than  being  required  to  purchase 
allowances.  The  analysis  described  in 
the  allocation  report  (Docket  A  97-43, 
Category  XI-B-01 )  indicates  that  an 
updating  system  can  achieve  ancillary 
environmental  benefits  relative  to  a 
permanent  system  in  part  because  new, 
more  efficient  sources  locate  in  the 
section  126  region  if  allowances  are 
available  to  them.  Requiring  new 
sources  to  purchase  all  the  allowances 
they  need  to  operate,  as  opposed  to 
making  them  available  through  an 
updating  mechanism,  would  raise  the 
cost  of  locating  within  the  section  126 
region  for  new  sources.  If  new  sources 
are  built  within  the  section  126  control 
region,  generation  fi^om  new  sources  can 
replace  some  generation  from  existing 
sources,  resulting  in  ancillary 
environmental  benefits  within  the 
section  126  region.  New  sources  tend  to 
be  more  efficient  and  emit  at  lower 
emission  rates.  Additionally,  allocating 
to  new  sources  through  an  updating 
mechanism  could  limit  the  potential 
leakage  of  emissions  outside  of  the 
section  126  region.^ 

However,  rather  than  an  annually 
updating  approach  as  proposed,  the 
Agency  will  update  the  allocations 
every  5  years.  Updating  the  allocations 
every  5  years  provides  a  reasonable 
balance  between  two  important,  but 
countervailing  factors:  (i) 
accommodating  changing  electricity 
market  conditions  (by  incorporating 
new  sources  and  reflecting  generation 
changes)  and  encoiu-aging  generation 
efficiency  that  can  result  in  ancillary 
environmental  benefits,  and;  (ii)  giving 
sources  more  certainty  for  their 
compliance  planning.  The  first  factor 
tends  to  support  more  frequent 
updating,  while  the  second  factor  tends 
to  support  less  frequent  updating. 

Most  of  the  commenters  suggested 
that  EPA  issue  allocations  for  a  longer 
time  period  (at  least  5  years).  The 
Agency  agrees  with  the  commenters  that 
an  annually  updating  system  could 


3  The  Agency  notes  as  well  thai  some  consumer 
benefits  could  result  from  updating  the  altocations 
periodically.  The  allocation  report  indicated  that 
relative  to  a  permanent  allocation  system,  under  an 
updating  system,  consumers  pay  less  for  electricity 
resulting  in  increased  consumer  surplus  (see  Docket 
A  97-43.  Category  Xl-B-01).  However.  EPA  is  not 
relying  on  such  considerations  in  deciding  to 
periodically  update  allocations. 
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create  a  level  of  uncertainty  for  sources 
that  may  interfare  unduly  with 
compliance  placing  and  cause  market 
distortions  even  though  that  imcertainty 
is  reduced  by  is  suing  the  allowances  at 
least  3  years  pr;  or  to  the  relevant  control 
period. 

Therefore,  thu  final  rule  provides  that 
while  the  Agen  :y  will  not  record  the 
allocations  in  t]  le  unit  accounts  imUl 
April  1  of  the  yjar  3  years  preceding 
each  relevant  ci  )ntrol  period,  the 
allocations  for  ;  1004,  2005.  2006,  and 
2007  will  be  thi  (  same  as  the  allocations 
for  the  2003  coi  itrol  period.  After  this 
initial  five  year  period,  EPA  will  update 
the  allocations  jvery  5  years  while  still 
ensiuing  that  s(  lurces  know  their 
allocations  3  y«  ars  prior  to  the  relevant 
control  season.  For  example,  by  April  1 , 
2005,  sources  vill  know  their 
allocations  for  i  he  control  periods  2008- 
2012.  By  April  1,  2010,  sources  will 
know  their  alio  nations  for  the  control 
periods  2013-2  017. 

(3)  What  bastfline  will  be  used  for 
determining  th  f  allocations?  In  the 
proposed  part  i  7,  the  Agency  based  the 
initial  3  years  qf  allocations  for  large 
electric  generating  units  on  the  average 
of  the  data  for  t  le  two  highest  control 
periods  from  tie  years  1995, 1996,  and 
1997.  For  the  subsequent  annual 
updates,  EPA  proposed  to  use  a  single 
year's  worth  of  data  as  the  basis  for 
allocating  to  existing  EGUs.  For 
example,  the  2(  106  allocations  would  be 
based  on  data  i  rom  2002,  and  the  2007 
allocations  woi  dd  be  based  on  data  from 
2003. 

A  few  comm  inters  supported  the 
Agency's  prop(  ised  approach  of  using 
data  from  the  a  verage  of  the  highest  two 
ozone  season  values  fi-om  the  period 
1995,  1996  anc  1997.  However,  several 
commenters  re  juested  variations  on  the 
baselines  used  for  their  particular 
allocations.  A  number  of  commenters 
noted  that  due  to  exceptional 
circumstances  generally  in  1995  and 
1996),  such  as  mothballing, 
construction,  rjpairs,  etc.,  the  data  for 
certain  units  aj  e  too  low  and  as  a  result 
the  affected  ut:  lities  would  be  denied  a 
fair  and  adequi  ite  level  or  amount  of 
allocations  for  these  units.  Other 
commenters  n(  ited  generally  that  EPA 
should  considi  r  claims  of  atypical 
baseline  years  n  developing  allocations. 
Several  comm(  nters  suggested  that  EPA 
should  allow  sources  to  use  1998  data 
(in  addition  to  data  from  the  previous 
years)  in  deter  nining  the  allocations. 
The  majority  o  f  commenters  suggested 
using  multiple  years  of  data  rather  than 
a  single  year  f(  r  both  the  initial  and 
subsequent  all  jcations. 

The  Agency  proposed  using  data  from 
1995,  1996,  an  i  1997  {the  average  of  the 


data  from  the  2  highest  years)  in 
determining  the  initial  allocations  for 
electric  generating  units  so  that  the 
initial  allocations  would  better 
represent  the  operation  of  particular 
units.  The  Agency  believes  that  an 
average  of  data  from  more  than  one  year 
provides  a  more  representative  baseline 
than  basing  an  allocation  on  data  from 
one  year  which  may  not  reflect 
representative  operating  conditions  at  a 
particular  unit.  "The  Agency  used  the 
most  recent  data  available  that  had  been 
through  a  public  review  process  and,  at 
the  time  of  the  proposal.  1998  data  was 
not  yet  available.  With  the  publication 
of  the  Notice  of  Data  Availability  on 
August  9,  1999,  EPA  now  has  1998  data 
that  has  been  publicly  reviewed  (See 
Section  III.B.3.a.ii.(3)  below  about  the 
sources  of  data  used  for  allocations). 
EPA  agrees  with  the  commenters  that 
sources  should  be  able  to  use  data  from 
1998  in  determining  their  allocations. 
Therefore,  the  Agency  is  finalizing  an 
initial  allocation  approach  that  bases  the 
allocations  on  the  average  of  the  highest 
of  2  out  of  the  4  most  recent  years  that 
have  quality  assined,  publicly  reviewed 
data  (1995,  1996,  1997,  1998). 

The  Agency  is  making  data  from  this 
additional  year  (1998)  available  for  use 
in  the  2003-2007  allocations  to 
incorporate  the  most  recent  data 
available,  but  also  to  address  comments 
received  from  sources  who  cited 
exceptional  circiunstances  in  more  than 
1  of  the  3  years  originally  proposed  as 
the  basis  for  the  initial  allocation.  The 
Agency  believes  that  this  adequately 
addresses  exceptional  circumstances 
since  it  allows  soiuces  to  pick  the  2 
highest  years  out  of  a  4-year  range. 
Thus,  if  a  soiuce  faced  exceptional 
circiunstances  in  either  1  or  2  years 
between  1995  and  1998,  data  from  the 
year(s)  in  which  the  exceptional 
circumstances  occurred  would  not  be 
used  in  the  initial  allocation.  If 
circumstances  occiured  that  reduced 
heat  input  for  more  than  half  of  the 
years  1995-1998,  it  is  highly 
questionable  whether  they  should  be 
considered  "exceptional"  and  therefore 
not  reflected  in  the  allocations. 

In  the  proposal,  the  Agency  stated 
that  after  the  initial  allocation  period, 
companies  would  be  able  to  better 
accommodate  variations  in  single  year 
allocations  through  the  trading  market 
and  company-wide  compliance 
strategies  and  therefore  the  Agency 
proposed  basing  the  aimual  updates  on 
one  year  of  data.  However,  because  the 
Agency  has  moved  from  an  annually 
updating  allocation  system  (as  described 
in  the  proposal)  to  a  system  that  updates 
every  5  years,  variations  in  allocations 
could  have  a  more  lasting  effect.  An 


unusually  low  year  of  operation  could 
affect  allocations  for  5  years  if  only  one 
year  of  data  is  used  as  the  basis  for  the 
update.  Therefore,  the  Agency  is 
finalizing  an  updating  allocation 
approach  for  EGUs  that  bases  the 
updated  allocations  on  an  average  of  the 
data  from  the  5  most  recent  years.  The 
Agency  is  using  all  5  of  the  most  recent 
years  to  ensiue  that  data  from  each  year 
contributes  to  the  eventual  allocation 
level.  If  the  Agency  only  selected  one, 
or  a  couple  of  years  as  a  baseline, 
sources  could  potentially  have  an 
incentive  to  operate  more  in  the  1  or  2 
years  on  which  their  allocation  would 
be  based  because  it  would  give  them  a 
higher  baseline  used  in  setting 
allocations.  Using  data  from  a  larger 
number  of  years  ( i.e.,  5  years)  reduces 
significantly  the  ability  of  a  soiut:e  to 
distort  its  allocation  by  operating  more 
in  some  years  relative  to  other  years. 

However,  for  the  period  2008-2012, 
data  from  the  5  years  immediately 
preceding  the  year  in  which  the 
allocations  will  be  determined  may  not 
be  available  for  all  soiuces.  Allocations 
will  be  based  on  an  average  of  data  from 
the  years  immediately  preceding  2005 
(the  year  in  which  die  2008-2012 
allocations  will  be  determined)  for 
which  data  is  available.  The  Agency 
expects  sources  to  begin  monitoring  in 
2002,  and  data  should  be  available  for 
the  2002,  2003,  and  2004  control 
periods.  Therefore,  the  2008  through 
2012  allocations  will  be  based  on  the 
average  of  the  data  from  the  2002,  2003, 
and  2004  control  periods.  For  all 
subsequent  updates,  5  years  of  data  will 
be  available  and  will  be  used  in  the 
allocations.  For  example,  the  2013-2017 
allocations  will  be  based  on  the  average 
of  the  data  from  the  2005,  2006,  2007, 
2008  and  2009  control  seasons. 

a.  Basis  for  EGU  Allocations.  The 
Agency  requested  comment  on  three 
separate  allocation  methodologies  for 
electric  generating  units  in  the  October 
21, 1998  section  126  proposal.  Under 
the  first  option,  EPA  would  allocate 
allowances  based  on  the  product  of  an 
emission  rate  in  poimds  of  NOx/mmBtu 
and  the  total  heat  input  for  all  units  in 
the  Federal  NOx  Budget  Trading 
Program  measured  in  mmBtus  of  energy 
utilized.  The  proposed  part  97  included 
provisions  implementing  this  approach. 
The  second  option  described  in  the 
proposal  allocated  allowances  to  fossil- 
fuel  fired  electric  generation  units  in  the 
Federal  NOx  Budget  Trading  Program 
based  on  the  product  of  an  emission  rate 
in  pounds  of  NOx/kWh  and  the  kWh  of 
electricity  generated.  A  third  option 
considered  by  EPA  allocated  allowances 
to  all  large  fossil  fuel-fired  electric 
generating  units  and  non-NOx  emitting 


FederalRegister/Vol.  65.  No.  11 /Tuesday  January  18.  2000 /Rules  and  Regulations 


2701 


electric  generators,  such  as  nuclear  and 
renewable  electric  generating  units,  in 
the  States  covered  by  the  section  126 
rulemaking  based  on  their  electricity 
generation. 

Section  ni.B.3.a.{ii)(l)  explains  that 
the  allocations  finalized  with  this  rule 
replace  the  default  emission  limitation 
methodology  finalized  with  the  May  25, 
1999  final  section  126  rule.  Section 
III.B.3.a.(ii)(2)  summarizes  the 
comments  the  Agency  received  on  the 
three  proposed  allocation  options, 
describes  the  Agency's  commitment  to 
adopting  an  output-based  allocation 
approach,  lays  out  the  technical  reasons 
why  the  Agency  is  issuing  heat-input 
based  allocations  for  the  2003-2007 
control  periods,  and  explains  why  the 
Agency  can  not  issue  output-based 
allocations  until  the  2008  control 
period.  Section  III.B.3.a.(ii){3)  discusses 
the  sources  of  data  used  in  determining 
the  allocations,  and  Section 
m.B.3.a.(ii)(4)  describes  the  final 
allocation  approach  for  new  sources. 
Finally,  Section  III.B.3.a.(ii)(5) 
siumnarizes  the  rule  language  included 
in  the  final  part  97. 

(1)  Default  Emission  Limitations.  In 
the  May  25,  1999  final  section  126  rule, 
EPA  included  a  default  emission 
limitation  methodology  that  would 
provide  unit  specific  emission 
limitations  in  the  event  that  the 
Administrator  failed  to  promulgate  the 
Federal  NOx  Budget  Trading  Program. 
With  today's  action,  the  Administrator 
is  promulgating  the  provisions  of  the 
Federal  NOx  Budget  Trading  Program 
including  an  allocation  methodology 
and  the  specific  allocations.  The 
methodology  and  allocations  specified 
in  today's  action  replace  the  interim 
emission  limitations  promulgated  with 
the  May  25,  1999  section  126  rule. 

As  discussed  in  the  May  25,  1999 
final  rule,  EPA  entered  into  a  consent 
decree  with  the  petitioning  States  that 
committed  the  Agency  to  developing  a 
final  section  126  remedy  by  April  30, 
1999.  However,  the  regulations  setting 
forth  the  Federal  NOx  Budget  Trading 
Program  were  not  included  with  the 
May  25,  1999  section  126  rule  because 
the  Agency  had  not  had  sufficient  time 
to  respond  to  comments  and  make  final 
determinations  on  allocations  and  other 
trading  program  provisions  at  the  time 
of  that  rule.  Therefore,  as  part  of  the 
May  25,  1999  section  126  rule,  the 
Agency  promulgated  on  an  interim  basis 
emission  limitations  that  would  be 
imposed  in  the  event  a  finding  under 
section  126  is  made  without  the 
Administrator  having  promulgated  the 
Federal  NOx  Budget  Trading  Program 
regulations.  As  part  of  today's  action, 
the  Agency  is  promulgating  the 


regulations  setting  forth  the  Federal 
NOx  Budget  Trading  Program  including 
the  initial  allocations.  Therefore,  the 
default  remedy  set  forth  in  §  52.34(k)  is 
superseded  as  a  matter  of  law,  and 
today's  final  rule  deletes  §  52.34{k) 


For  similar  reasons,  the  provisions  in 
§  52.34(j)(l)  and  (2)  that  describe 
generally,  and  require  promulgation  of, 
the  Federal  NO  x  Budget  Trading 
Program  are  superseded  and  deleted.  In 
particular,  the  general  statement  of  the 
emission  limitation  for  the  program  in 
§  52.34(j)(l)  is  set  forth  in  more  detail  in 
part  97  (i.e.,  §§  97.6(c),  97.42(e),  and 
97.54). 

(2)  Final  EGU  Allocation 
Methodology.  The  Agency  received 
numerous  comments  on  the  three 
proposed  allocation  methodologies  for 
electric  generating  units.  A  number  of 
commenters  expressed  support  for  an 
input-based  allocation  methodology. 
Some  of  the  commenters  that  expressed 
support  for  a  fossil  fuel-based  allocation 
methodology  noted  that  the  inclusion  of 
nuclear  or  hydroelectric  sources  would 
be  inequitable  since  these  types  of 
sources  do  not  emit  NOx-  One 
commenter  noted  that  allocations 
should  be  granted  to  these  sources  only 
if  doing  so  would  not  reduce  the  State 
budget  for  fossil  fuel-fired  sources.  A 
different  commenter  noted  that  output- 
based  allocations  to  all  generation 
soiu^ces  are  inappropriate  since  they 
lead  to  an  inappropriate  redistribution 
of  income  from  fossil  to  non-fossil 
sources.  Another  commenter  noted  that 
use  of  an  output-based  allocation  system 
that  includes  non-fossil  fuel-fired  units 
will  dramatically  decrease  the  effective 
emissions  rate  to  which  fossil  fuel-fired 
units  are  subject  (i.e.,  to  0.12  Ib/mmBtu 
or  lower),  which  may  affect  the 
feasibility  of  compliance.  However,  a 
number  of  other  commenters  expressed 
support  for  an  output-based  allocation 
methodology.  Some  of  these 
commenters  support  output-based 
allocations  only  for  fossil  fuel-fired 
units,  while  others  expressed  support 
for  an  output-based  allocation 
methodology  that  is  generation-neutral 
(i.e.,  includes  non-NOx-emitting 
generators).  One  commenter  specifically 
expressed  support  for  an  output-based 
system  that  would  include  fossil  fuel 
units  and  some  non-emitting  energy 
sources,  such  as  wind,  solar,  biomass, 
and  small  hydroelectric  facilities.  A  few 
commenters  only  generally  expressed 
support  for  an  output-based  system, 
without  stating  whether  the  system 
should  be  generation  neutral  or  based 
on  fossil  fuel  units  only. 

Comments  were  also  received  on  the 
potential  effectiveness  of  an  output- 


based  system  to  improve  efficiency.  One 
of  the  commenters  that  expressed 
support  for  an  output  methodology 
applicable  only  to  fossil  fuel  units  noted 
that  improvements  in  the  efficiency  of 
the  energy  system  will  come  from  the 
overall  stringency  of  the  emissions  cap, 
instead  of  the  allocation  methodology. 
One  commenter  noted  that  output-based 
allocations  will  provide  little  incentive 
for  energy  efficiency.  Another 
commenter  noted  that  an  output-based 
allocation  system  has  the  potential  to 
reward  and  encourage  efficiency,  but 
that  it  is  difficult  to  evaluate  the 
effectiveness  and  potential  benefits  until 
the  details  of  this  allocation  system  are 
finalized. 

Others  noted  that  there  are  difficulties 
and  imcertainties  associated  with  an 
output-based  allocation  procedure  that 
should  be  resolved  prior  to 
implementation.  However,  a  few  of 
these  commenters  expressed  support  for 
an  output-based  allocation  method  that 
would  incorporate  non-fossil  somt;es, 
and  some  added  that  an  output-based, 
generation-neutral  approach  would 
result  in  greater  air  quality  benefits. 

One  commenter  generally  opposed  an 
output-based  approach  and  noted  that 
EPA  does  not  have  the  legal  authority  to 
implement  a  section  126  regulatory 
scheme  that  includes  fossil  fuel  and 
non-fossil  fuel-fired  units.  This 
commenter  added  that  output-based 
allocations  would  provide  no  air  quality 
benefit,  could  hinder  attaiiunent  of  the 
NAAQS  in  some  areas,  would  increase 
compliance  costs,  and  would  be 
difficult  to  implement.  According  to  the 
commenter,  output-based  allocations 
would  create  tracking  and 
administrative  problems  and  would 
involve  the  added  complications  of 
obtaining  steam  output  data  and 
determining  how  it  should  be  combined 
with  the  electricity  output  information. 

The  Agency  agrees  with  the 
commenter  who  stated  that 
improvements  in  the  efficiency  of  the 
energy  system  will  result  from  the 
overall  stringency  of  the  emissions  cap. 
The  ability  for  sources  to  sell  surplus 
allowances  provides  an  incentive  for 
efficiency  improvements  in  any  given 
year,  regardless  of  how  the  allowances 
are  distributed. '°  In  general,  the 
emissions  reductions,  improvements  in 
energy  efficiency,  and  any  associated 
ancillary  environmental  improvements 


'"However,  there  is  an  offsetting  factor  under  an 
updating  heat  input-based  allocation  method. 
Efficiency  improvements  could  potentially  reduce 
the  number  of  allowances  a  unit  receives  in  the 
future  under  that  allocation  method,  thus  providing 
a  disincentive  for  efficiency  improvements. 
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will  primarily  iome  as  a  result  of  the 
cap  on  NOx  enjissions. 

However,  th#  Agency  believes,  based 
on  a  review  of  the  comments  and  the 
results  of  the  allocation  report  (Docket 
A  97-43,  Cateiry  XI-B-01),  that 
allocation  methods  can  have  an  impact 
on  electricity  raneration  decisions.  The 
Agency  has  caaefuUy  weighed  the 
comments,  considered  the  results  of  the 
report,  and  considered  technical 
feasibility  and  tiata  availability  factors 
in  making  its  a  location  decision. 

The  Agency  las  concluded  that  an 
updating  outpi  it-based  approach  is 
likely  to  result  in  more  ancillary 
environmental  benefits,  lower  emission 
control  costs  ai  »d  lower  fuel  use  than  an 
updating  heat  input-based  system. 
Therefore,  the  Agency  has  committed  to 
adopting  an  output-based  allocation 
system  for  the  Updated  allocations  in 
the  section  128  control  remedy. 

However,  the  Agency  has  determined 
that  a  heat  inp^it  based  allocation  is  the 
most  appropriate  approach  to  use  for  the 
initial  2003-2007  allocation.  Section 
97.42  of  today  jB  rule  describes  this  heat 
input  methodqlogy  used  to  calculate  the 
initial  allocaticms.  Appendix  A  contains 
the  specific  un  it  allocations  that  will  be 
issued  each  ye  u  diuing  the  initial  five- 
year  period  (2(  03-2007)  for  all  the  units 
affected  by  the  control  remedy  under 
this  section  12  5  rulemaking. 

The  Agency  has  decided  to  allocate 
on  a  heat  inpu  basis  for  the  initial 
allocation  peri  ad  for  a  number  of 
reasons.  First,  although  the  Agency  has 
now  put  out  fc  r  public  comment  data  on 
electric  genera  tion  from  affected 
sources,  the  h«  at  input  data  for  the 
initial  baseline  period  has  undergone 
more  extensivi  t  public  review  than  the 
output  data.  Ir  addition,  the  set  of  heat 
input  data  is  n  lore  complete  in  that  EPA 
has  available  neasured  heat  input  data, 
but  not  output  data,  for  each  affected 
unit.  The  heat  input  numbers  also 
reflect  the  acti  ai  operation  of  each  unit. 
The  output  da  a  EPA  has  available  to  it 
is,  in  many  cai  es.  plant  data  that  is 
apportioned  t(  the  unit  level  based  on 
heat  input.  Th  i  EPA  agrees  with 
commenters  tl  at  directly  measured 
output  data  is  more  accurate  than 
apportioned  o  atput  data  based  on  heat 
input.  The  accuracy  of  output 
apportionmen ;  based  on  heat  input 
depends  on  w  lether  the  units  at  the 
plant  actually  have  the  same 
efficiencies.  A  ny  differences  in  the 
design  of  the  \  inits  or  their  fuels  makes 
it  less  likely  fdr  the  efficiencies  to  be  the 
same.  Further  in  order  for  a  cogenerator 
to  receive  a  N  3x  allowance  allocation 
that  reflects  tt  e  efficiency  of  the  unit's 
entire  operatii  m,  instead  of  just  the 
efficiency  of  t  le  generation  of 


electricity,  EPA  would  need  thermal 
(steam)  output  data  in  addition  to 
electric  generation  data.  The  Agency 
specifically  solicited  comment  on  steam 
(Aermal  output)  data  from  co- 
generation  units  in  the  original  October 
21,  1998  section  126  proposal.  Based  on 
available  information  (see  docket  A-97- 
43,  Category  X-A-04).  the  Agency 
estimated  that  approximately  10%  of 
the  EGU  imits  affected  by  this  section 
126  rule  are  co-generation  units. 
However,  in  response  to  the  proposal 
and  the  August  9,  1999  Notice  of  Data 
Availability,  only  two  commenters 
provided  steam  data.  Based  on  these 
comments  and  the  Agency's  estimate  of 
the  nmnber  of  existing  co-generation 
units,  the  Agency  believes  that  it  does 
not  have  a  complete  set  of  data  for  co- 
generation  plants. 

Additionally,  as  pointed  out  by 
several  commenters  and  based  on  the 
allocation  report  (Docket  A  97—43, 
Category  XI-B-01),  the  updating  aspect 
of  the  allocations  (not  the  initial 
allocation  nor  the  input  or  output  basis 
of  the  allocations)  provides  the 
incentives  for  behavior  changes  and 
thus,  only  differences  between  an  input 
and  output-based  updating  approach 
will  yield  a  difference  in  expected 
behavior.  Because  the  initial  allocation 
is  based  on  historical  data  and  so 
reflects  only  actions  already  taken,  it 
would  not  provide  any  incentives 
(either  the  potential  negative  or  positive 
incentives  pointed  out  by  commenters) 
for  future  actions.  In  other  words,  basing 
the  initial  allocation  on  output  as 
opposed  to  input  would  not  result  in 
any  additional  air  quality  benefits  (or 
costs),  changes  in  emissions  control 
costs,  or  market  distortions. 

However,  EPA's  allocation  report 
(Docket  A  97^3,  Category  XI-B-01),  as 
well  as  the  commenters,  project 
differences  in  environmental  and 
emissions  control  costs  between  an 
output-based  aUocation  system  on  an 
updating  basis  and  a  heat  input-based 
allocation  system  on  an  updating  basis. 
As  discussed  above,  updating 
allocations  provides  a  mechanism  to 
allocate  to  new  sources  and  can 
encourage  generation  efficiency.  The 
allocation  report  indicates  that  an 
updating  output  system  is  likely  to 
result  in  more  generation  efficiency  and 
ancillary  environmental  benefits, 
relative  to  the  updating  heat  input 
systems  proposed  in  the  October  21, 
1998  section  126  proposal  or  the 
permanent  allocation  systems  suggested 
by  commenters.  The  analysis  also  shows 
that  updating  on  the  basis  of  fuel  input 
rather  than  electricity  output  would 
result  in  higher  emissions  control  costs 
and  higher  fuel  use.  Therefore,  the 


Agency  is  committing  to  issuing  future 
regulations  that  adopt  an  updating 
allocation  system  based  on  output  that 
will  be  used  to  determine  allocations 
starting  in  the  2008  control  period. 

The  Agency  disagrees  witn 
commenters  who  suggest  that  an 
updating  output  system  would  provide 
no  air  quality  benefit  and  could  hinder 
attainment  of  the  NAAQS  in  some  areas. 
The  Agency  believes  that  a  permanent 
allocation  based  on,  output-based  and 
input-based  systems  would  result  in  the 
same  air  quality  impacts,  and  that,  on  an 
updating  basis,  differences  would  likely 
exist.  However,  those  differences  would 
only  be  in  ancillary  enviroiunental 
impacts  and  in  emission  control  costs, 
not  in  the  overall  level  or  impact  of 
ozone  season  NO  x  emissions  within  the 
control  region.  Any  method  of 
distributing  allowances  in  a  program 
where  NOx  is  capped  will  result  in  the 
same  level  of  NOx  emissions  in  the  area 
that  has  been  capped  (see  Docket  A  97- 
43,  Category  XI-B-01).  Therefore,  an 
output  system  would  not  hinder 
attaiiunent  of  the  NAAQS  in  any  area 
covered  by  the  Federal  NOx  Budget 
Trading  Program. 

The  Agency  reiterates  that  it  is 
strongly  committed  to  moving  to  an 
updating  output-based  allocation  system 
as  soon  as  practicable.  However,  2008  is 
the  first  year  for  which  output-based 
allocations  can  be  determined. 

For  the  reasons  discussed  above,  EPA 
must  obtain  reliable  and  complete 
output  data  before  issuing  future 
allocations  based  on  output.  The 
monitoring  and  reporting  requirements 
that  are  necessary  to  provide  EPA  with 
the  appropriate  output  data  are  not  yet 
in  place.  Questions  related  to  the 
specific  provisions  of  part  97  regarding 
output-based  allocations  have  not  yet 
been  addressed  as  well."  To  collect  the 
necessary  output  data,  the  Agency  plans 
future  rulemakings  to  revise  the 
monitoring  and  reporting  requirements. 
Revising  the  monitoring  and  reporting 
requirements  for  the  EGU  sources 
affected  by  the  rule  will  enable  the 
Agency  to  collect  a  complete  set  of 
reliable  output  data  (both  electricity 
generation  and  thermal  (steam)  data)  in 
a  consistent  maimer  fi"om  all  sources 
that  may  receive  allocations.  The 
Agency  has  conunitted  to  a  schedule  for 
developing  the  infrastructiu-e  necessary 
for  collecting  the  data  necessary  for  an 
updating  output  allocation  system.  The 


"  For  example,  at  what  output-based  emission 
rate  should  new  sources  receive  allowances,  and  if 
the  Agency  decides  to  allocate  to  non-emitting 
generation  sources,  what  other  changes  to  part  97 
are  necessary  to  include  them  in  allocations  but 
exclude  them  from  other  program  requirements  that 
are  inappropriate  for  non-emitting  sources. 
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Agency  has  put  together  a  stakeholder 
group  that  is  looking  at  the  technical 
feasibility  of  output  allocations.  This 
group  has  made  significant  progress  in 
addressing  these  critical  issues.  The 
Agency  will  use  information  provided 
by  the  stakeholder  group  to  finalize 
output  allocation  guidance  in  2000  for 
States  imder  the  NOx  SIP  call  and  make 
the  necessary  rule  changes  by  the  year 
2001  under  the  section  126  action  to 
require  NOx  Budget  units  to  monitor 
and  report  output  data.  The  Agency 
could  propose  changes  to  the 
monitoring  and  reporting  requirements 
in  2000,  take  public  comment  on  the 
proposal,  finalize  the  requirements  in 
2001,  provide  sources  time  to 
implementthe  requirements,  and  start 
collecting  data  from  sources  in  2002. 
The  earliest  the  Agency  could  obtain  the 
output  data  from  all  sources  would  be 
starting  with  the  2002  control  season. 

Further,  in  today's  rule,  the  Agency  is 
providing  sources  their  allocations  three 
years  prior  to  the  relevant  control 
season.  The  Agency  proposed  this 
approach  in  both  the  NOx  Budget 
Trading  Program  for  the  NOx  SIP  call, 
as  well  as  the  section  126  proposal,  and 
generally  received  comment  supporting 
the  proposal.  As  stated  in  section 
III.B.3.a.i.(l)  of  this  preamble,  the 
Agency  believes  allocating  three  years 
prior  to  the  relevant  control  season  is 
important  to  provide  sufficient  time  for 
sources  to  plan  for  compliance. 

In  addition,  the  Agency  believes  that 
allocations  for  multiple  control  periods 
should  be  calculated  based  on  an 
average  of  multiple  years  of  data  when 
available.  The  Agency  originally 
proposed  to  base  the  updated  annual 
allocations  on  one  year's  worth  of  data. 
The  Agency  received  comments  that 
imiformly  criticized  basing  updated 
allocations  on  only  one  year's  worth  of 
data.  Most  commenters  suggested  using 
several  years  of  data  in  the  baseline  for 
determining  future  allocations  in  order 
to  provide  a  more  representative 
baseline.  In  today's  rule,  the  Agency 
revised  the  proposed  approach  in 
response  to  these  comments  and  in 
order  to  accommodate  other  changes  the 
Agency  has  made  to  the  proposed 
allocation  method  (see  preamble  section 
m.B.3.a.i.(2)).  In  the  final  allocation 
provisions,  the  Agency  is  issuing 
multiple  years  of  allocations,  rather  than 
issuing  annual  updates,  in  order  to 
provide  sources  greater  certainty  for 
compliance  plamiing  and  to  provide  for 
the  development  of  markets  for  NOx 
allowances.  The  Agency  maintains  that 
it  is  important  to  base  allocations  on 
multiple  years  of  baseline  data  when 
available  in  order  to  provide  for  a 
representative  baseline,  particularly 


where  the  Agency  is  determining 
allocations  for  multiple  years  using  the 
same  baseline. 

In  general,  the  Agency  believes  that 
the  longer  the  baseline  period,  the  more 
representative  the  data.  However,  for 
determining  the  appropriate  baseline 
period  for  the  initial  update,  the  Agency 
must  balance  the  benefits  of  having  a 
longer  baseline  period  with  its 
commitment  to  move  to  an  output 
allocation  system  as  soon  as  practicable. 
On  balance,  the  Agency  has  decided 
that  basing  the  first  update  on  three 
years  of  data  (2002-2004)  would  be 
sufficient  time  to  provide  for  a 
representative  baseline  without  unduly 
delaying  implementation  of  an  output 
allocation  approach. 

Therefore,  since  the  Agency  cannot 
start  collecting  output  data  until  2002  at 
the  earliest  and  the  Agency  believes  that 
about  three  years  of  data  are  appropriate 
for  setting  the  baseline  for  allocations, 
the  Agency-cannot  issue  output 
allocations  until  2005.  The  allocations 
issued  in  2005  allocations  will  be  based 
on  data  from  2002,  2003,  and  2004. 
Because  the  Agency  has  decided  that 
soiuces  shall  receive  their  allocations 
three  years  prior  to  the  relevant  control 
season  and  the  Agency  can  not  calculate 
output  allocations  until  2005,  2008  is 
the  first  year  for  which  output-based 
allocations  can  be  determined. 

While  the  Agency  has  committed  to 
finalizing  an  output-based  allocation 
method  for  the  subsequent  updates,  the 
Agency  has  not  yet  determined  to  what 
sources  it  should  allocate  based  on 
output,  e.g.,  whether  it  should  allocate 
only  to  fossil  fuel-fired  sources  or  also 
to  non-NOx  emitting  generation  sources. 
The  allocation  report  (Docket  A  97-43,  , 
Category  XI-B-01)  indicated  some 
differences  (ancillary  environmental 
differences  as  well  as  control  cost 
differences)  between  allocating  on  an 
updating  output  basis  only  to  fossil  fuel- 
fired  soxu-ces  or  also  to  non-emitting 
soiuces,  but  not  significant  differences. 
Additionally,  few  commenters 
supported  either  position  with  technical 
analysis.  Because  the  Agency  is 
committing  to  moving  to  an  output- 
based  system  after  the  first  5  years  of  the 
Federal  NOx  Budget  Trading  Program, 
the  Agency  plans  to  consider  further 
this  question  of  what  sources  should  be 
allocated  allowances.  EPA  intends  to 
propose  and  then  finalize  appropriate 
rule  language  addressing  this  issue  in 
time  to  allocate  allowances  for  the 
2008-2012  control  seasons. 

The  EPA  notes  that  whatever  decision 
is  made  in  the  context  of  the  Federal 
NOx  Budget  Trading  Program  will  not 
set  a  precedent  for  allocations  under 
future  cap-and- trade  programs.  The 


Agency's  allocation  report  examined  the 
question  of  allocations  only  in  the 
context  of  NOx  emissions  and  the 
specific  section  126  control  remedy,  and 
its  results  should  only  be  interpreted  in 
that  context.  New  analysis  that  looks  at 
the  specific  parameters  of  potential 
future  cap-and-trade  programs  will  be 
necessary  for  making  any  future 
decisions  on  allocations.  Therefore,  any 
decision  on  allocation  methodologv  that 
is  made  in  the  context  of  the  Federal 
NOx  Budget  Trading  Program  will  not 
affect  any  future  allocation  decision 
made  by  the  Agency  in  other  cap-and- 
trade  programs. 

(3)  Sources  of  Supporting  Data  for 
Allocations  for  Existing  Electric 
Generating  Units.  Today's  final  nde 
uses  heat  input  data  hom  the  ozone 
season  during  the  years  1995  through 

1998  as  the  basis  for  the  initial 
allocation  to  EGUs  for  the  years  2003 
through  2007.  For  the  years  1995  and 
1996,  EPA  is  using  the  heat  input  data 
that  was  made  available  for  comment 
during  the  SIP  call  inventory 
development  process  and  that  was  used 
to  develop  the  November,  1999  State 
emission  budgets  and  emission 
inventory.  The  1997  data  was  posted  on 
the  Agency's  regional  transport  of  ozone 
section  126  internet  website  and  made 
available  for  public  comment  on 
December  21,  1998  and  reopened  for 
comment  in  the  August  9,  1999  Notice 
of  Data  Availability.  The  EPA  is  using 
the  1998  heat  input  data  it  made 
available  for  comment  on  August  9. 

1 999  and  then  revised  based  upon 
comment.  The  original  source  for  heat 
input  data  for  most  EGUs  was  heat  input 
data  reported  to  EPA  by  sources  under 
the  Acid  Rain  Program.  In  addition,  EPA 
used  heat  input  data  provided  by 
commenters  during  a  number  of  public 
comment  periods  and  heat  input  for 
non-utility  generators  from  the  OTAG 
inventory  (1995).  Where  there  was  no 
other  source  of  heat  input  information 
for  non-utility  generators,  the  Agency 
used  calculated  average  values  for  heat 
input  from  the  Integrated  Planning 
Model  (IPM)  for  1995  and  1996  (the 
years  considered  in  calculating  States' 
emission  budgets). 

In  the  future,  EPA  will  allocate  NOx 
allowances  to  EGUs  based  upon  output 
data,  starting  with  an  updated  allocation 
for  the  years  2008  through  2012.  As 
suggested  by  commenters,  the  Agency 
intends  to  base  future  output-based 
allocations  upon  directly  measured  data 
for  electric  generation  and  thermal 
output.  In  order  to  collect  these  data, 
EPA  will  propose  monitoring  and 
reporting  requirements  related  to 
electric  generation  and  thermal  output 
for  EGUs  in  the  Federal  NOx  Budget 


2704 


FederalRegister/VoI.  65,  No.  11 /Tuesday  January  18,  2000 /Rules  and  Regulations 


fossil  fuel-firec 
unit  heat  rate'' 
input  for  each 
electricity  gene 
input  described 


Trading  Prograj  a.  The  Agency  plans  to 
propose  these  r  squirements  in  the  year 
2000  and  to  issue  final  requirements  no 
later  than  the  yitar  2001. 

The  EPA  pro'  'ided  unit-specific 
allocations  alor  g  with  the  October  21, 
1998  proposed  section  126  rule  to  solicit 
comment  on  th^  i  underlying  data  used  in 
the  proposed  al  locations  and  the 
methodologies  smployed  in  determining 
the  allocations.  There  were  three  sets  of 
allocations  that  accompanied  the  three 
allocation  base!  that  EPA  proposed:  heat 
input,  output  &om  fossil  fuel-fired 
imits,  and  outp  iit  from  all  electricity 
generators.  All  Jtuee  sets  of  allocations 
were  based  upc  n  information  for  the 
highest  two  ozc  ne  season  values  during 
the  years  1995  ihrough  1997.  EPA 
developed  generation  estimates  for 

j  units  by  multiplying  the 
by  the  historic  heat 
^ear.  For  non-utility 
fators,  EPA  used  the  heat 
above,  and  generic  heat 
rates  by  unit  tybe  and  nameplate 
capacity  used  ip  IPM.  The  Agency  used 
this  indirect  ap  proach  to  calculate 
electrical  outpi  t  because  EPA  did  not 
have  access  to  mit-specific  generation 
data  for  non-ut  lity  electricity 
generators.  The  Agency  specifically 
solicited  electr  cal  output  data  and 
steam  output  d  ita  for  cogenerators.  For 
power  plants  tl^at  do  not  combust  fuel 
(i.e.,  nuclear  ar  d  hydroelectric 
generators),  EP^  used  electric 
generation  dat<  calculated  using  outputs 
from  IPM.  The  Agency  solicited 
comment  on  th  e  methods  for 
determining  el  jctricity  generation  data, 
the  data  thems  jlves,  and  any  additional 
information  foi  the  plants  for  which 
EPA  had  not  fc  und  data. 

Some  commi  mters  raised  specific 
concerns  regar  iing  the  data  and 
methodology  t  lat  were  used  in  the 
context  of  output-based  allocations.  In 
particular,  conimenters  noted  that 
output-based  a  locations  should  be 
based  on  actua  .  "measiued"  data  and 
not  "computec  "  data.  Commenters 
suggested  usin  i  the  generation  data  on 
EIA  forms  767  and  759.  Another 
commenter  su|  gested  using  the  gross 
generation  dat  i  that  sources  report 
under  the  Acic  Rain  Program.  In 
general,  commenters  thought  that  these 
soiut:es  of  date  would  be  more  accurate 
than  using  call  ;ulated  values  based  on 
heat  input  anc  heat  rate. 

Commenter;  acknowledged  that 
determining  o  itput-based  allocations 
for  non-utility  generators  is  more 
difficult  than  I  or  utility  soiut:es. 


"For  utility 
data  from  Energy 
Form  860  for  1995 


geiferators,  EPA  used  net  heat  rate 
1  iformation  Administration  (EIA) 


Conunenters  suggested  the  following 
alternative  sources  of  data: 

•  IPM  heat  rate  values  for  specific 
imits  (instead  of  generic  values); 

•  IPM  generation  values; 

•  data  from  States  that  currently 
reqmre  non-utility  generators  to  provide 
data  on  heat-input; 

•  actual  output  data  from  1995-97 
that  has  been  previously  reported  on 
EIA  Form  860;  or 

•  data  from  EIA  form  867. 

In  response  to  these  comments,  EPA 
requested  conunent  on  a  different  set  of 
supporting  data  that  could  be  used  for 
allocations  on  August  9.  1999  and  again 
on  September  15,  1999  (See  64  FR 
43124  and  64  FR  50041).  EPA  made 
available  heat  input  data  for  the  1997 
and  1998  ozone  seasons  for  large  EGUs 
and  net  electric  generation  data  from 
EIA  form  759  for  the  1995-1998  ozone 
seasons  for  large  EGUs  and  for  electric 
generators  that  do  not  combust  fuel.  The 
Agency  specifically  requested  comment 
on  those  data  where  either:  (1)  EPA  used . 
data  from  a  different  soiuce  than  it  used 
in  the  proposed  allocations  (such  as 
electric  generation  data.  1998  heat  input 
data,  and  data  provided  based  upon 
public  comments)  or  (2)  EPA  foimd  that 
entfre  categories  of  data  were  lacking 
(i.e.,  heat  input  data,  net  heat  rate  data, 
and  electric  generation  for  1997  or  1998 
for  imits  that  do  not  report  under  the 
Acid  Rain  Program). 

The  sources  of  the  data  are  described 
in  detail  in  the  August  9. 1999  Notice 
of  Data  Availability.  Heat  input  data  for 
1997  and  1998  were  from  the  sources 
described  above,  primarily  from  data 
reported  under  the  Acid  Radn  Program. 
EPA  obtained  net  electric  generation 
data  in  megawatt  hoius  (MWh)  for  the 
ozone  season  (May  through  September) 
during  the  years  1995  through  1998  for 
each  utility  power  plant  that  submitted 
EIA  form  759.  The  Agency  then 
apportioned  the  plant-level  net  electric 
generation  data  in  EIA  Form  759  to  each 
vmit  at  the  plant.  For  fossil-fuel  fired 
EGUs,  EPA  used  heat  input  data  (where 
available)  to  apportion  the  generation 
data.  For  electric  generators  that  did  not 
bum  fuel,  the  Agency  generally  divided 
the  plant-level  generation  using  each 
generator's  portion  of  the  total 
nameplate  capacity  of  all  generators  at 
the  plant.  EPA  described  the  specific 
methods  used  to  apportion  electric 
generation  more  fully  in  the  August  9, 
1999  Notice  of  Data  Availability  and  in 
the  supporting  documentation  file 
"outmethd.txt"  included  with  the  data 
files.  For  non-utility  generators,  EPA 
found  it  necessary  to  provide  calculated 
electric  output  data  based  upon  heat 
rate  and  heat  input  data  where 
commenters  did  not  provide  output 


data,  because  electric  generation  data  for 
1995  through  1998  were  not  publically 
available. 

The  public  also  commented  on  the 
data  and  the  sovirces  of  the  data  that  the 
Agency  made  available  on  August  9, 
1999.  Some  commenters  suggested  that 
it  would  be  better  to  use  directly 
measured  generation  values  for  each 
unit,  where  these  data  are  available  on 
EIA  form  767.  Commenters  stated  that 
this  would  be  more  accurate  than 
apportioning  plant-level  generation 
from  EIA  form  759  to  individual  imits. 
In  particular,  comments  stated  that 
apportioning  output-based  allocations 
based  upon  heat  input  data  does  not 
recognize  and  reward  efficiency 
differences.  These  commenters 
suggested  that  unit  level  accounting  of 
output  is  necessary  because,  at  some 
plants,  different  units  have  different 
owners. 

The  EPA  will  not  be  using  output  data 
(for  the  reasons  discussed  in  section 
IIl.B.3.a.ii.(2))  for  the  initial  allocation  of 
NOx  allowances  for  the  Federal  NOx 
Budget  Trading  Program.  Thus,  EPA 
does  not  need  output  data  at  this  time. 
However,  in  general,  EPA  agrees  that 
directly  measured  generation  data  are 
more  accurate  than  calculated 
generation  values.  For  example,  where 
units  at  a  plant  operate  with  different 
efficiencies  (i.e.,  different  output  per 
mmBtu  of  heat  input),  apportionment 
based  on  heat  input  may  be  inaccurate 
and,  because  more  efficient  units  are  not 
apportioned  more  output,  tends  to 
obviate  the  benefit  of  using  an  output- 
based  approach. 

A  numoer  of  commenters  noted  that 
the  proposed  output-based  allocation 
methodology  would  penalize 
cogeneration  facilities  because  it 
distributes  the  same  amount  of 
allocations  to  these  sources  as  simple 
electric  generators,  even  though 
cogenerators  must  consume  more  energy 
in  order  lu  provide  useful  thermal 
energy.  The  commenters  stated  that  EPA 
should  allocate  allowances  to 
cogeneration  facilities  for  both  thermal 
and  electric  output  (or,  as  proposed  by 
one  commenter,  use  an  option  based  on 
output  sold).  Commenters  provided 
specific  information  and 
recoimnendations  as  to  how  EPA  should 
calculate  the  thermal  output  of 
cogeneration  facilities  by  using  generic 
power-to-heat  ratios  or  obtaining  the 
necessary  data  directly  from  facilities. 
As  the  Agency  works  toward  developing 
the  infrastructure  for  an  updating  output 
allocation  method,  these  comments  will 
be  considered. 

The  EPA  agrees  that  using  measured 
electric  and  thermal  output  from  a 
cogeneration  unit  is  likely  to  be  more 
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accurate,  more  equitable,  and  more 
effective  at  promoting  energy  efficiency 
than  using  heat  input  and  a  heat  rate  to 
estimate  output  from  a  cogeneration 
unit.  However,  the  Agency  does  not 
currenUy  have  access  to  these  data  for 
cogeneration  units.  The  Agency 
specifically  encouraged  commenters  to 
provide  this  information  in  the 
proposed  rulemaking  because  these  data 
are  not  publicly  available.  As  discussed 
above  in  section  III.B.3.a.ii.(2)  of  this 
preamble,  EPA  will  update  allocations 
for  EGUs  based  upon  electric  and 
thermal  output  beginning  with 
allocations  for  2008  through  2012.  In 
order  to  obtain  timely,  consistent,  and 
accurate  information,  EPA  will  initiate 
another  rulemaking,  to  be  completed  no 
later  than  2001,  related  to  the 
monitoring  and  reporting  of  electric  and 
thermal  output.  This  will  give  the 
Agency  an  accurate,  consistent  database 
of  thermal  output  data  from 
cogeneration  units  that  is  currently 
lacking. 

(4)  Treatment  of  New  EGUs.  In  the 
October  21,  1998  section  126  proposal, 
the  Agency  proposed  a  set-aside  for  new 
sources  consistent  with  the  provisions 
of  part  96.  New  electricity  generating 
units  required  to  participate  in  the 
Federal  NOx  Budget  Trading  Program 
would  have  access  to  this  set-aside.  In 
2003,  2004  and  2005,  each  State  set- 
aside  would  initially  hold  allowances 
equal  to  5  percent  of  the  NOx 
allowances  in  the  section  126  trading 
program  budget  in  the  State.  Starting  in 
2006,  each  State  set-aside  would  hold  2 
percent  of  the  NOx  allowances  in  the 
section  126  trading  program  budget  in 
the  State.  In  the  proposal,  new  sources 
would  receive  allocations  equivalent  to 
0.15  Ib/mmBtu  multiplied  by  the  heat 
input  the  unit  would  use  if  operating  at 
maximum  capacity.  The  allocations 
would  then  be  subject  to  a  reduction  to 
reflect  the  unit's  actual  utilization.  At 
the  end  of  each  relevant  control  period, 
EPA  proposed  to  return  any  allowances 
remaining  in  the  account  on  a  pro-rata 
basis  to  the  units  that  had  received  an 
original  allocation  that  had  been 
adjusted  to  create  the  new  source  set- 
aside  in  the  State. 

The  Agency  received  numerous 
comments  on  the  new  source  set-aside 
proposal.  One  commenter  noted  that 
there  should  not  be  a  set-aside  for  new 
sources  and  that  existing  sources  should 
not  have  their  NOx  allocations  reduced 
in  order  to  create  set-aside  accounts. 
However,  the  majority  of  commenters 
expressed  support  for  the  concept  of  a 
new  source  set-aside.  One  commenter 
specifically  expressed  support  for  the 
level  of  the  new  source  set-aside  as 
proposed  by  EPA.  However,  many 


commenters  noted  that  EPA  should 
incorporate  flexibility  into  its  program 
to  allow  States  to  determine  the 
appropriate  level  of  set-asides  for  new 
sources,  that  State  specific  growth 
factors  can  be  used  to  determine  these 
levels,  and  that  EPA  should  work  with 
States  to  ensure  that  new  and  modified 
sources  are  accommodated  in  the  design 
and  implementation  of  the  State  NOx 
cap.  One  commenter  noted  that  this  set 
aside  should  remain  small  to  minimize 
the  burden  on  existing  sources.  A  few 
commenters  suggested  alternative  sizes 
for  the  set-aside.  One  commenter 
recommended  that  prevention  of 
significant  deterioration  (PSD)  and  new 
source  review  (NSR)  processes  under 
Title  I  of  the  Clean  Air  Act  could  be 
used  to  help  evaluate  the  impact  of 
growth  from  new  sources  within  each 
State  and  determine  State-specific  new 
source  set-asides.  However,  some 
commenters  noted  that  State  growth 
factors  should  not  be  used  and  that 
more  information  is  needed  before  new 
source  set-asides  can  be  determined 
based  on  these  factors. 

Some  commenters  raised  specific 
concerns  regarding  the  allocation  of 
allowances  to  new  sources.  One 
commenter  noted  that  initial  allocation 
for  new  units  should  be  based  on  the 
unit's  applicable  SIP  NOx  emission  rate 
and  subsequent  allocations  should  be 
based  on  the  source's  actual  ozone- 
season  emissions.  Another  commenter 
suggested  that  the  provision  to  allocate 
to  new  sources  based  on  an  emission 
rate  of  0.15  Ib/mmBtu  could  prevent  the 
development  of  new  generation  sources, 
because  that  would  quickly  exhaust  the 
set-aside.  This  commenter 
reconunended  that  allocations  from  the 
set-aside  pool  be  limited  to  the 
maximiun  permitted  emission  rate.  An 
additional  commenter  recommended 
that  EPA  bank  any  unused  allowances 
in  the  new  source  set-aside  for  futiue 
new  source  use,  rather  than  distribute 
them  back  to  the  existing  soiux;es.  One 
other  commenter  suggested  distributing 
the  available  allowances  to  all  new 
sources  that  apply  by  the  spring  of  the 
relevant  control  season,  rather  than  first- 
come,  first-served  as  proposed.  That 
commenter  suggested  redistributing  the 
allowances  at  the  end  of  the  season 
according  to  actual  operation  to  provide 
the  most  equitable  coverage. 

The  Agency  agrees  with  the 
commenters  who  suggested  that  a  new 
source  set-aside  is  an  effective 
mechanism  for  integrating  new  sources 
into  the  Federal  NO  x  Budget  Trading 
Program.  As  stated  in  the  proposal  as 
well  as  the  final  NOx  SIP  call,  the 
Agency  believes  it  is  important  to  be 
able  to  accommodate  new  source  growth 


in  a  set-aside.  Therefore,  in  determining 
the  appropriate  size  of  the  proposed 
new  source  set-aside,  the  Agency  took 
into  account  how  much  growth  in  new 
sources  would  need  to  be 
accommodated  by  the  new  source  set- 
aside.  In  the  proposal  the  initial  new 
source  set-aside  had  to  be  large  enough 
to  accommodate  new  source  growth 
from  1995  through  2005.  With  the 
allocation  timing  specified  in  the  final 
part  97,  the  initial  new  source  set-aside 
must  be  large  enough  to  accommodate 
new  sources  that  begin  operation  after 
May  1,  1997  but  before  October  1.2007. 
Sources  that  commence  operation  before 
May  1.  1997  will  have  at  least  2  years 
of  data  on  which  to  base  the  2003-2007 
allocation  and  can  be  incorporated  into 
the  allocation  method  for  existing 
sources.  Sources  that  commence 
operation  after  May  1,  1997  would  not 
have  2  years  of  data,  and  therefore,  the 
Agency  maintains  that  it  is  appropriate 
for  those  soiu'ces  to  draw  from  the  new 
source  set-aside  through  2007.  Using 
May  1,  1997  as  the  dividing  date 
between  existing  and  new  sources  for 
the  2003-2007  allocations  maintains  a 
balance  between:  limiting  the  number  of 
sources  with  access  to  the  new  source 
set-aside  so  as  not  to  create  an  over- 
subscription; and  providing  access  to 
the  set-aside  for  those  sources  that  lack 
sufficient  operating  data  to  determine  a 
representative  allocation  baseline.  Part 
97  maintains  this  balance  for 
subsequent  updates  as  it  allows  sources 
to  draw  from  the  set-aside  if  they 
commenced  operation  with  less  than 
two  control  periods  remaining  in  the 
baseline  period  that  is  used  for 
determining  allocations. 

Based  on  the  analysis  conducted  for 
the  NO  X  SIP  call  and  the  section  126 
rulemaking  (see  docket  A-97-43. 
Category  IV-A-06),  EPA  projects  a  4.2 
percent  growth  in  utilization  due  to  new 
source  generation  over  the  1997-2007 
time  period.  Establishing  a  new  source 
set-aside  of  5  percent  would  provide 
assurance  that  all  new  sources  will 
receive  sufficient  allowances  to  operate 
even  with  an  allocation  method  that 
first  allocates  assuming  the  finit's 
projected  utilization  at  maximum 
operation.  Likewise,  for  the  future 
updated  allocation  periods,  the  new 
source  set-aside  will  have  to  cover  10 
years  of  new  source  grovyrth  (i.e..  ten 
control  periods.  2003-2012.  for  a  unit 
commencing  operation  on  or  after  May 
1.  2003)  as  compared  to  5  years  in  the 
proposal.  Therefore,  a  5  percent  set- 
aside  will  be  appropriate  for  future 
years  of  the  program  (as  compared  with 
the  2  percent  in  the  proposal). 

In  tne  October  21,  1998  section  126 
proposal,  the  Agency  solicited  comment 
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on  whether  th  f  size  of  each  State's  new 
source  set-asic  e  should  be  set  consistent 
with  the  State  growth  rates  for  new 
units  that  undi  irlies  the  overall  State 
growth  rate  us  jd  in  developing  the  State 
trading  progra  n  budget.  The  Agency 
received  one  c  )minent  (from  a  State  that 
is  not  covered  dv  the  section  126  rule) 
in  support  of  setting  State  specific  new 
soxu"ce  set-asic  es  based  on  the  State 
growth  rates  a  id  one  comment  (from  a 
State  that  is  cc  vered  by  this  section  126 
rule)  against  u  >ing  the  State  specific 
growth  rates  tcj  set  the  new  source  set- 
aside.  EPA  ani  icipates  that  there  will  be 
relatively  limi  ed  variation  from  State  to 
State  in  growt  i  rates  for  new  sources.  In 
addition,  the  c  nly  commenter 
supporting  the  use  of  State-specific 
growth  rates  p  rovided  no  rationede. 
Therefore,  the  Agency  is  establishing 
the  new  sourc  ;  set-asides  at  a  level  (5%) 
consistent  wit  i  the  overall  new  source 
growth  rate  foi  the  section  126  region 
and  consistent  across  the  States  covered 
by  the  section  126  rule,  rather  than 
using  the  Stat(  specific  growth  rates. 

The  Agency  agrees  with  the 
commenters  m  ho  suggested  that  new 
sources  are  un  ikely  to  need  allocations 
based  on  an  ei  lission  rate  of  0.15  lb/ 
mmBtu.  One  commenter  pointed  out 
that  allocating  at  that  level  would 
allocate  an  un  ealistic  level  of 
allowances  an  i  could  potentially 
quickly  use  u[  the  new  source  set-aside. 
Therefore,  in  (  rder  to  avoid  over- 
subscription, I  he  set-aside  for  the  initial 
allocation  per  od  in  today's  rule 
allocates  to  nt  w  sources  based  on  the 
lesser  of  0. 1 5  b/mmBtu  or  the  permitted 
level  multiplii  id  by  the  source's 
utilization  at  i  laximum  operating 
capacity  (see  (  ocket  A-97-43,  Category 
rV-A-06  for  a  discussion  of  emission 
rates  of  new  sources).  As  proposed,  the 
Agency  has  re  ;ained  the  procedure  at 
the  end  of  the  control  period  for 
adjusting  allo(  ations  based  on  actual 
utilization  (i.e.  .  heat  input).  Because 
proposed  part  97  defines  "utilization" 
as  "heat  input",  the  final  rule  eliminates 
the  term  "util  zation"  and  replaces  it 
with  the  term  'heat  input ".  Language  is 
added  to  clari  y  that  any  allowances 
deducted  ba.s«  d  on  actual  heat  input  are 
transferred  to  the  new  source  set-aside 
from  which  th  ey  were  allocated. 

The  EPA  is  :oncemed  that  under  a 
first-come,  fir  it-served  system,  some 
new  sources  r  lay  not  receive  allowances 
from  the  set-a  ;ide.  Therefore,  the 
Agency  agrees  with  the  commenter  that 
suggested  tha  allowances  from  the  new 
source  set-asi^  le  should  be  distributed  in 
the  spring  bef  are  the  relevant  control 
period  to  all  sources  that  have 
submitted  ap  iroved  applications  for 
allowances  fr  )m  the  set-aside.  If  the 


number  of  approved  allowances  to  be 
distributed  exceeds  the  number  in  the 
set-aside,  the  allowances  will  be 
distributed  proportionally  to  those 
sources  with  approved  applications.  In 
that  way.  all  new  sources  will  know 
before  the  control  season  that  they  will 
have  access  to  allowances  and  will  be 
able  to  estimate  the  amount  that  will 
remain  after  adjusting  for  actual  heat 
input.  In  the  unlikely  event  that  the 
number  of  allowances  needed  by  new 
sources  for  compliemce  exceeds  the 
supply,  new  units  can  purchase  the 
needed  balance  of  allowances  from  the 
market. 

To  accommodate  this  change,  part  97 
has  been  revised  to  require  all 
applications  for  allowances  fi-om  the 
new  source  set-aside  to  be  received  by 
January  1  of  the  year  for  which  the  unit 
is  applying  for  allowances  from  the  set- 
aside.  "The  Agency  will  review  all  the 
allowance  requests  and  determine  by 
order  the  allowance  allocations  from  the 
set-aside  as  described  above  by  April  1 . 
The  final  part  97  also  includes  revised 
language  which  describes  how  the 
Agency  will  allocate  the  available 
allowances  if,  in  total,  new  NOx  Budget 
units  request  more  allowances  than  are 
available  in  the  new  unit  set-aside 
account  for  any  given  year.  The  EPA  has 
retained  the  provisions  of  part  97  that 
describe  the  distribution  of  any 
allowances  remaining  in  the  set-aside  at 
the  end  of  the  year  to  existing  sources 
on  a  pro  rata  basis. 

(5)  Part  97  Rule  Language.  While  the 
allocation  methodology  included  in  part 
96  as  part  of  the  final  NOx  SIP  call  was 
an  optional  approach  that  may  be 
adopted  by  States,  the  allocation 
approach  described  in  part  97  is 
required  for  sources  affected  by  the 
control  remedy  under  a  section  126 
finding.  Appendix  A  contains  the  initial 
NOx  allowance  allocations  for  NOx 
Budget  units  for  2003-2007.  This 
section  summarizes  the  provisions  of 
part  97  that  describe  how  the  initial 
allocations  are  made  and  how  future 
updates  will  be  calculated.  Final  part  97 
differs  from  the  proposed  rule  on  the 
timing  provisions,  the  data  used  in  the 
allocations  for  both  electric  generating 
units  and  non-electric  generating  units, 
as  well  as  the  size  and  methodology  for 
distributing  the  new  source  set-aside. 

The  finaipart  97  includes  provisions 
for  calculating  an  initial  unadjusted 
allocation  amount  for  each  unit  as  well 
as  provisions  for  adjusting  that  initial 
amount  to  ensure  that  the  total 
allowances  issued  matches  the  portion 
of  each  State  (or  partial  State)  trading 
program  budget  that  is  available  for 
distribution  to  existing  sources.  Initial 
unadjusted  allocations  to  existing  NO  x 


Budget  units  serving  electric  generators 
are  based  on  actual  heat  input  data  (in 
mmBtu)  for  the  units  multiplied  by  an 
emission  rate  of  0.15  Ib/mmBtu.  For  the 
control  periods  in  2003,  2004.  2005, 
2006.  and  2007,  the  heat  input  used  in 
the  allocation  calculation  for  large  EGUs 
equals  the  average  of  the  two  highest 
control  season  heat  inputs  among  the 
years  1995,  1996,  1997.  and  1998.  Once 
EPA  completes  the  initial  allocation 
calculation  for  all  the  existing  NOx 
budget  units  serving  electric  generators, 
the  EPA  proportionally  adjusts  the 
allocation  for  each  unit  upward  or 
downward  so  that  the  total  allocations 
match  the  portion  of  the  appropriate 
State's  section  126  trading  program 
budget  attributed  to  the  large  electric 
generating  units  affected  by  the 
rulemaking  (to  ensure  that  all  of  the 
allowances  available  for  distribution  to 
existing  soiirces  are  distributed  and  to 
ensure  that  the  number  of  allowances 
distributed  does  not  exceed  the  number 
in  the  trading  program  budget).  Then, 
EPA  adjusts  the  allocation  for  each  unit 
proportionately  so  that  the  total 
allocation  equals  95  percent  of  that 
portion  of  the  State's  trading  program 
budget  in  order  to  provide  for  the  5 
percent  new  source  set-aside.  In  making 
all  of  the  above  adjustments,  EPA  will 
round  to  the  nearest  whole  number  of 
allowances.  Generally,  this  will  mean 
rounding  down  decimals  less  than  0.5 
and  rounding  up  decimals  0.5  or  greater. 
However,  other  rounding  approaches 
will  be  used  if  necessary  to  ensure  that 
the  number  of  total  allowance 
allocations  in  correct.  The  provisions  of 
§  97.42(b)  describe  the  procedures  for 
determining  allocations  and  state 
explicitly  that  calculations  expressed  in 
pounds  must  be  divided  by  2000  lb/ton 
to  convert  to  tons  and  then  to 
allowances.  The  Agency  will  record  the 
allowances  in  the  NATS  one  year  at  a 
time,  by  May  1  of  the  year  that  is  3  years 
prior  to  the  applicable  control  season. 
While  the  Agency  has  committed  to 
using  output  data  to  determine  the 
allocations  for  each  five  year  block 
following  2007,  specific  rule  provisions 
have  not  yet  been  developed.  Until  the 
measurement  and  reporting  methods 
have  been  developed,  the  Agency  can 
not  include  rule  language  for  an  output 
based  allocation  method  in  part  97. 
Therefore,  part  97  includes  rule 
language  for  allocations  based  on  heat 
input,  rather  than  output,  for  the  initial 
allocations  and  for  future  allocations. 
This  provides  a  default  emission 
limitation  methodology'  for  the  control 
periods  starting  in  2008  in  the  event  that 
the  Agency  does  not  develop  an 
updating  output-based  methodology  in 
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time.  However,  the  Agency  reiterates 
that  it  is  committed  to  developing  the 
output-based  methodology  and 
infrastructiue.  Once  the  methodology 
has  been  developed,  the  Agency  will 
propose  changes  to  part  97. 

Proposed  (and  final)  §§  97.42(b),  (c), 
and  (d)  provide  for  the  allocation  of 
NOx  allowances  only  to  NOx  Budget 
units  under  §  97.4  (i.e.,  large  EGUs).  The 
proposal  therefore  implied  that  sources 
that  are  not  NOx  Budget  units  should 
not  be  allocated  NOx  allowances  and 
should  not  retain  any  NOx  allowances 
that  the  sources  are  allocated.  EPA  is 
adding  §  97.42(g)  to  address  explicitly 
this  aspect  of  the  proposal.  EPA  notes 
that  the  Agency  anticipates  that 
allocations  to  a  source  that  is  later 
determined  to  be  actually  a  non-NOx 
Budget  unit  will  rarely,  if  ever,  occiu. 
However,  it  is  desirable  to  clarify  how 
the  Agency  will  handle  such  cases. 
Section  97.42(g)  states  that  if  the 
Administrator  determines  that  a  source 
allocated  NOx  allowances  for  a  control 
period  under  §§  97.42(b),  (c),  and  (d)  is 
not  actually  a  NOx  Budget  unit,  then  the 
Administrator  will  not  record  the 
allocation.  If  the  allocation  was  already 
recorded  and  the  Administrator  has  not 
yet  completed  all  compliance 
deductions  under  §  97.54  (except 
deductions  under  §  97.54(d)(2))  for  the 
control  period  of  the  allocation,  the 
Administrator  will  deduct  from  the 
source's  account  allowances  equal  in 
number  to,  and  of  the  same  or  earlier 
control  period  as,  the  allocated 
allowances.  This  approach  with  regard 
to  allocated,  or  allocated  and  recorded, 
allowances  is  consistent  with  the 
implication  of  the  proposal  that  non- 
NOx  Budget  units  are  not  given 
allowances.  However,  §  97.42(g)  states 
that  if  the  allowances  were  recorded  and 
the  Administrator  has  completed  the 
compliance  deductions  for  the  control 
period  (i.e.,  has  deducted  sufficient 
allowances  to  cover  the  source's 
emissions),  then  the  Administrator  will 
not  deduct  any  more  allowances  with 
regard  to  the  allocation  for  that  control 
period.  In  that  case,  the  source  will  have 
met  the  requirements  of  the  NOx  Budget 
Trading  Program  for  that  control  period 
(as  if  the  source  were  a  NOx  Budget 
unit)  by  monitoring  NOx  emissions, 
making  emission  reductions  and/or 
purchasing  allowances,  and  holding 
allowances  to  cover  emissions.  It 
therefore  seems  reasonable  not  to 
deduct  any  more  allowances  from  the 
source's  allocation.  Even  if  the  source 
does  not  hold  enough  allowances  and 
has  excess  emissions  for  the  control 
period,  then  allowances  equal  to  the 
allocation  will  probably  be  deducted 


either  to  cover  emissions  or  to  account 
for  excess  emissions.  The  Administrator 
will  transfer  any  allowances  not 
recorded,  and  any  allowances  deducted, 
under  §  97.42(g)  to  an  allocation  set- 
aside  for  the  State  in  which  the  source 
is  located.  This  will  ensure  that  the 
allowances  will  then  be  available  to 
NOx  Budget  units  in  the  State  either  as 
allocations  for  new  units  or  as 
allowances  redistributed  to  existing 
units. 

b.  NOx  Allowance  Allocation 
Methodology  for  Non-Electric 
Generating  Units,  i.  Timing  Provisions. 
(1)  When  will  EPA  determine  non-EGU 
allowances?  As  indicated  in  Section 
III.B.3.a.i.(l)  of  this  preamble,  in  the 
October  21,  1998  section  126  proposal, 
EPA  proposed  to  determine  allocations 
3  years  ahead  of  each  applicable  ciAitrol 
period.  As  was  the  case  for  the  EGUs, 
the  Agency  did  not  receive  any  adverse 
comment  on  this  specific  proposal  for 
non-EGUs.  Most  commenters  favored 
providing  more  time  for  sources  to 
know  their  allocations  for  any  given 
control  season.  They  suggested  that 
knowing  the  allocations  in  advance 
would  provide  for  the  development  of 
forward  markets  and  would  provide 
greater  certainty  for  soiuce  compliance 
planning. 

Therefore,  as  proposed,  the 
Administrator  will  determine  NOx 
allowances  for  non-EGUs  in  EPA's  NOx 
Allowance  Tracking  System  (NATS)  by 
April  1  of  every  year  for  the  control 
period  that  is  3  years  later.  For  example, 
EPA  will  determine  the  allocations  for 
the  2003  control  period  by  April  1 , 
2000,  for  those  large  non-EGUs  subject 
to  the  control  remedy  under  this  section 
126  rulemaking.  EPA  will  then 
determine  allocations  for  the  2004 
control  period  by  April  1,  2001,  etc.,  so 
that  the  allocations  are  always  recorded 
in  the  NATS  3  years  in  advance.  These 
provisions  are  consistent  with  the 
minimum  timing  requirements  for  the 
NOx  Budget  Trading  Program  specified 
in  the  preamble  to  the  final  NOx  SIP 
call.  As  discussed  in  the  October  21, 
1998  section  126  proposal,  as  well  as 
the  October  27,  1998  final  NOx  SIP  call, 
EPA  believes  that  it  is  important  to 
determine  the  allocations  a  few  years 
ahead  of  the  compliance  period  to 
provide  some  predictability  for  sources 
in  their  control  planning  and  to  build 
confidence  in  the  market. 

As  stated  above,  the  EPA  will 
determine  allocations  and  record  them 
in  the  NATS  on  an  annual  basis  3  years 
prior  to  the  relevant  control  period.  This 
will  allow  a  State,  as  part  of  an 
approved  SIP,  to  submit  allocations  up 
to  3  years  prior  to  the  relevant  control 
period  and  have  those  allocations 


replace  the  allocations  EPA  was 
planning  to  determine  as  part  of  the 
Federal  NOx  Budget  Trading  Program. 
By  recording  allocations  into  the 
accounts  one  year  at  a  time,  EPA  is 
providing  States  the  ability  to  replace  a 
section  126  action  with  an  approved  SIP 
while  still  ensuring  that  soiut:es  receive 
allocations  at  least  3  years  prior  to  the 
relevant  control  season. 

(2)  Will  the  Agency  update  the  non- 
EGU  allocations  periodically?  In  the 
October  21.  1998  section  126  proposal, 
the  Agency  proposed  to  use  the  same 
allocations  for  die  non-EGUs  for  the  first 
3  years  of  the  program,  unless  a  State 
replaces  a  section  126  action  with  its 
own  allocations  in  an  approved  SIP. 
After  the  initial  three  year  period.  EPA 
proposed  to  update  the  allocations  on 
an  annual  basis  3  years  prior  to  the 
relevant  control  season. 

The  Agency  did  not  receive  comment 
specific  to  non-EGUs  on  the  schedule 
for  updating  allocations.  Rather,  the 
Agency  received  nujnerous  comments 
with  respect  to  the  general  proposal  for 
updating  the  allocations  annually  after 
the  initial  three  year  period  for  all 
sources  subject  to  the  section  126 
control  remedy.  These  comments  are 
summarized  in  section  III.B.3.a.i.(2). 

After  reviewing  the  comments,  the 
Agency  has  determined  that  an 
allocation  system  that  updates  every  5 
years  prcvides  an  appropriate  balance 
between  accommodating  changing 
market  conditions  (by  incorporating 
new  sources  and  excluding  sources  that 
shutdown)  and  providing  more  certainty 
(by  fixing  the  allocation  amount  for  5 
years)  for  sources  in  their  compliance 
planning.  The  Agency  agrees  with  the 
commenters  that  an  annually  updating 
system  could  create  a  level  of 
uncertainty  for  sources,  even  though 
that  uncertainty  is  reduced  by  issuing 
the  allowances  at  least  3  years  prior  to 
the  relevant  control  period,  that  may 
interfere  unduly  with  compliance 
plaiming  and  cause  market  distortions. 
Most  of  the  commenters  suggested  that 
EPA  issue  allocations  for  a  longer  time 
period  (at  least  5  years). 

Updating  can  provide  a  mechanism 
for  incorporating  new  som-ces  into  the 
program.  As  stated  in  the  October  27, 
1998  final  NOx  SIP  call,  the  Agency 
believes  that  new  sources  should  be 
allocated  allowances,  rather  than  being 
required  to  purchase  allowances.  An 
updating  system  provides  a  mechanism 
for  new  sources  to  receive  an  allocation 
rather  than  having  to  purchase  all  the 
allowances  they  need  for  operation  from 
the  market.  With  updating  allocations, 
new  sources  can  be  incorporated  into 
the  allocations  for  existing  units  once 
the  system  is  updated.  Prior  to  the 
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the  year  1995  is  not  representative  of  a 
non-EGU's  operation  over  the  last 
several  years.  The  Agency  will  continue 
to  use  1995  data  for  determining  the 
initial  allocations  for  non-EGUs  because 
the  1995  data  are  the  most  recent  data 
the  Agency  knows  are  currently 
available  for  non-electric  generating 
units,  and  the  1995  data  has  been 
through  several  rounds  of  public  review. 
However,  where  commenters  provided 
data  for  non-EGUs  for  additional  years 
(1996-1998),  EPA  used  the  average  of 
the  two  highest  ozone  seasons  of  heat 
input  to  calculate  unadjusted 
allocations,  as  the  Agency  does  for  all 
EGUs.  (See  section  lII.B.3.b.ii.(3),  below, 
regarding  the  sources  of  data  used  for 
allocations.) 

For  the  subsequent  allocations,  the 
Agency  will  use  the  same  approach  as 
that  adopted  for  EGUs.  Today's  final 
rule  adopts  an  updating  allocation 
approach  for  non-EGUs  that  bases  the 
updated  allocations  on  an  average  of  the 
data  from  the  5  most  recent  years.  As 
stated  in  Section  III.B.3.a.i.,  because  the 
Agency  has  moved  from  an  annually 
updating  allocation  system  (as  described 
in  the  proposal)  to  a  system  that  updates 
every  5  years,  variations  in  allocations 
could  have  a  more  lasting  effect.  An 
unusually  low  year  of  operation  could 
affect  allocations  for  5  years  if  only  one 
year  of  data  is  used  as  the  basis  for  the 
update.  Therefore,  the  Agency  is  uSing 
all  5  of  the  most  recent  years  to  ensure 
that  data  from  each  year  contributes 
equally  to  the  eventual  allocation  level. 

However,  as  is  the  case  for  EGUs,  for 
the  period  2008-2012,  data  from  the  5 
years  immediately  preceding  the  year  in 
which  the  allocations  will  be 
determined  may  not  be  available. 
Therefore,  allocations  will  be  based  on 
an  average  of  data  from  the  years 
immediately  preceding  2005  (the  year  in 
which  the  2008-2012  allocations  will  be 
determined)  for  which  data  is  available. 
The  Agency  expects  soiu-ces  to  begin 
monitoring  in  2002,  and  therefore  data 
should  be  available  for  the  2002,  2003, 
and  2004  control  periods.  Consequently, 
the  2008  through  2012  allocations  will 
be  based  on  the  average  of  the  data  from 
the  2002,  2003,  and  2004  control 
seasons.  For  all  subsequent  updates,  5 
years  of  data  will  be  available  and  will 
be  used  in  the  allocations.  For  example, 
the  2013-2017  allocations  will  be  based 
on  the  average  of  the  data  from  the  2005, 
2006,  2007,  2008  and  2009  control 
seasons. 

ii.  Basis  for  non-EGU  Allocations.  (1) 
Final  Non-EGU  Allocation  Methodology. 
In  the  October  21,  1998  proposal,  EPA 
proposed  to  use  heat  input  as  the  basis 
for  determining  allocations  for  large 
non-electric  generating  units  in  the 


Federal  NOx  Budget  Trading  Program. 
The  EPA  proposed  this  approach  for 
both  the  initial  allocation  period  as  well 
as  for  subsequent  years  of  the  program. 
The  proposal  pointed  out  that  this 
approach  differs  from  the  method  used 
to  determine  the  aggregate  emission 
level  for  non-electric  generating  units 
(i.e.,  a  percentage  reduction  from 
historical  levels)  because  at  the  time  the 
aggregate  level  was  determined,  heat 
input  data  for  individual  units  was  not 
available. 

Some  commenters  disagreed  with  a 
heat-input  based  approach  for  non- 
EGUs.  One  commenter  noted  that  non- 
EGU  allocations  should  not  be  based  on 
the  regional  average  controlled  emission 
rate  of  0.17  Ib/mmBtu.  According  to  the 
commenter,  EPA  should  base  the 
allocation  emission  rate  on  the 
uncontrolled  emission  rate  used  to 
develop  the  State  budgets  and  the 
reduction  percentage  found  to  be  cost- 
effective  in  determining  the  State's  non- 
EGU  budget.  Another  commenter  added 
that  the  use  of  the  0.17  Ib/mmBtu  rate 
requires  reductions  greater  than  the  60 
percent  EPA  found  to  be  cost  effective. 
One  commenter  noted  that  the  use  of 
heat  input  as  the  basis  for  determining    • 
allocations  for  large  non-EGUs  in  the 
trading  program  is  questionable  and  that 
this  "fuel-neutral"  approach  is  arbitrary 
and  capricious  because  it  favors  natural 
gas  usage  at  the  expense  of  coal,  oil, 
wood,  and  other  fuels. 

The  Agency  has  decided  to  maintain 
the  heat  input-based  approach  used  in 
the  proposal  for  allocating  NO  x 
allowances.  Distributing  allowances  on 
a  heat-input  basis  provides  a  fuel 
neutral  method  of  allocating  to  the  units 
in  the  trading  program  similar  to  the 
allocation  approaches  used  for  the 
electric  generating  units.  Heat-input 
based  allocations  also  allow  for 
reallocating  in  the  future  to 
accommodate  new  units  because  units 
receive  an  allocation  based  on  their 
proportional  share  of  total  heat  input 
each  time  the  allocations  are  updated. 
As  new  sources  enter  the  market,  their 
heat  input  can  be  factored  into  the 
proportional  distribution  of  allowances. 
Allocating  based  on  a  specific 
percentage  reduction  in  emissions  from 
a  baseline  year  does  not  allow  for 
updating  because  the  allowances  are  not 
distributed  on  a  proportional  basis 
under  a  percentage  reduction  method.  If 
the  trading  program  budget  is  created 
and  distributed  based  on  a  percentage 
reduction  in  emissions,  sources  that 
were  not  operating  during  the  original 
baseline  period  can  not  receive  any 
allowances.  Moreover,  even  for  existing 
sources,  once  the  Federal  NOx  Budget 
Trading  Program  has  been  operating  and 
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sources  have  begun  controlling 
emissions,  there  is  no  appropriate 
"baseline"  level  of  emissions  from 
which  to  base  a  percentage  reduction 
reallocation  of  the  allowances. 

The  Agency  agrees  with  commenters 
that  on  an  individual  unit  basis,  the  heat 
input-based  approach  described  above 
could  result  in  individual  unit 
allocations  that  differ  from  a  60  percent 
reduction  at  that  unit  (a  60  percent 
control  level  would  result  in  a  range  of 
emission  rates).  The  heat  input 
approach  is  a  fuel  neutral  approach  that 
encoiuages  higher  emitting  plants  to 
control  more.  However,  the  Agency 
disagrees  with  the  commenter  that 
asserted  that  the  use  of  the  0.17  lb/ 
mmBtu  emission  rate  requires  greater 
reductions  across  the  control  region 
than  the  60  percent  used  in  determining 
the  overall  budgets.  As  discussed  in  the 
final  NOx  SIP  call  as  well  as  the  October 
21,  1998  section  126  proposal,  0.17  lb/ 
mmBtu  is  the  average  effective  emission 
rate  in  place  after  large  non-EGUs 
achieve  a  regional  reduction  of  60 
percent  {in  the  NOx  SIP  call  region).  In 
the  allocation  methodology,  the  Agency 
uses  0.17  Ib/mmBtu  for  the  sole  purpose 
of  initially  proportionally  allocating  the 
non-EGU  portion  of  the  Sstate  trading 
program  budget  to  the  large  non-EGUs 
affected  by  the  section  126  rulemaking. 
Once  the  Agency  determines  each  xuiit's 
proportional  share  of  the  total  (by 
multiplying  the  unit's  baseline  level  of 
heat  input  by  0.17  Ib/mmBtu),  each 
unit's  edlocation  is  adjusted  so  that  the 
total  allocations  issued  matches  the 
portion  of  the  State  trading  program 
budget  assigned  for  existing  sources. 
With  this  adjustment,  the  total 
allowances  issued  is  consistent  with  the 
60  percent  control  level  assumed  in 
setting  the  State  trading  program  budget 
for  large  non-EGUs.  The  Agency  could 
have  used  an^temative  emission  rate 
(for  example,  0.15  Ib/mmBtu  or  0.20  lb/ 
mmBtu)  for  calculating  the  initial 
unadjusted  allowance  level  and  each 
unit  would  still  end  up  with  the  same 
level  of  allowances  after  the  initial 
allocations  are  adjusted  to  match  the 
budget. 

The  Agency  plans  to  issue  each 
subsequent  update  of  the  non-EGU 
allocations  based  on  heat  input.  This 
differs  from  the  approach  adopted  for 
EGUs  because  unlike  for  EGUs,  the 
Agency  is  not  confident  yet  that  output- 
based  allocations  for  all  non-EGUs  are 
justified  or  that  a  reasonable  approach 
for  collecting  accurate  output  data  can 
be  developed  for  all  non-EGUs.  The 
Agency  acknowledges  the  commenters' 
suggestions  for  approaches  that  may  be 
used  to  calculate  output-based 
allocations  for  non-EGUs  but  maintains 


that  it  currently  does  not  have  sufficient 
information  or  basis  for  justifying 
output-based  allocations  for  large  non- 
EGUs.  EPA  does  not  have  access  to 
thermal  (steam)  output  data  for  non- 
EGUs.  Since  the  issuance  of  the 
proposal,  the  Agency  has  held  meetings 
with  the  Updating  Output  Emission 
Limitation  Workgroup,  a  stakeholder 
group  concerning  output-based 
allocations.  Some  workgroup  members 
have  raised  a  nimaber  of  issues  and 
concerns  that  they  believe  may  make  it 
undesirable  and  perhaps  difficult  or 
impossible  to  monitor  thermal  output 
data  and  use  it  as  the  basis  for  updated 
NOx  allowance  allocations.  For 
example,  one  workgroup  member 
mentioned  difficulties  in  measuring 
thermal  output  in  the  form  of  hot 
exhaust  and  in  measuring  output  at 
older  plants  with  complicated 
configurations.  In  contrast,  power  plants 
that  sell  their  electric  or  thermal  output 
are  already  monitoring  output  and  will 
have  relatively  few  problems  to  resolve 
compared  to  some  of  the  complex 
industrial  cogeneration  facilities 
mentioned  by  industrial  boiler  owngrs. 

Industrial  boiler  owners  also 
questioned  whether  output-based 
allocations  are  appropriate  for  non- 
EGUs,  even  if  they  are  technically 
feasible.  Workgroup  members  raised 
several  issues  that  do  not  exist  for 
power  plants.  For  example,  currently 
thermal  output  from  industrial  boilers  is 
monitored  primarily  for  boiler  control 
and  safety,  rather  than  for  sale  or  for 
determining  unit  efficiency,  and  so  the 
available  monitoring  systems  may  be 
less  accurate  than  available  for 
measuring  power  plant  output. 
Additionally,  there  does  not  exist  an 
industrial  boiler  equivalent  of  the 
interstate  electricity  "grid"  that  allows 
more  efficient  EGUs  to  be  dispatched 
more  frequently.  This  may  affect 
whether  output-based  allocations  for 
non-EGUs  would  have  the  same 
potentially  beneficial  effects  on 
efficiency  and  the  enviroiunent  as 
output-based  allocations.  Because  of  the 
lack  of  data  and  the  issues  raised  by 
these  workgroup  members,  the  Agency 
maintains  that  further  discussion  and 
further  rulemakings  are  necessary  to 
address  these  issues.  Therefore,  at  this 
time  the  Agency  is  deciding  to  use  heat 
input  as  the  basis  for  allocating  initial 
NOx  allowances  to  non-EGUs  as  well  as 
for  determining  subsequent  allocations. 

(2)  Sources  of  Supporting  Data  for 
Allocations  for  Existing  Non-Electric 
Generating  Units.  Today's  final  rule 
uses  heat  input  data  as  the  basis  for  NOx 
allowance  allocations  to  non-EGUs.  For 
the  year  1995,  EPA  is  using  the  same 
heat  input  data  that  it  developed  in  the 


process  of  developing  the  December, 
1999  State  emission  budgets  and 
emission  inventory.  Where  commenters 
provided  acceptable  data  for  non-EGUs 
for  additional  years  (1996-1998),  EPA  is 
using  the  average  of  the  two  highest 
ozone  seasons  of  heat  input  for  the  years 
1995  through  1998  to  calculate 
unadjusted  allocations,  as  the  Agency 
does  for  all  EGUs. 

As  discussed  above  in  section 
IIl.B.3.a.i.(3),  some  commenters 
expressed  support  for  a  non-EGU 
allocation  methodology  that  would  be 
similar  to  the  methodology  used  for 
EGUs.  One  commenter  suggested  that 
operators  should  be  allowed  to  propose 
a  typical  year  or  series  of  years  if  1995 
was  not  typical  for  their  operations. 
Other  commenters  suggested  that  the 
Agency  request  steam  output  data  and 
use  this  data  to  establish  output-based 
allocations  for  non-EGUs. 

EPA  proposed  unit-specific 
allocations  for  non-EGUs  in  Appendix  B 
of  proposed  part  97  (63  FR  56292).  The 
Agency  based  these  allocations  upon 
1995  unit  heat  input  data.  EPA 
developed  these  heat  input  data  in  the 
process  of  developing  the  emission 
inventories  used  to  establish  State 
budgets.  EPA  solicited  conunent  on  the 
underlying  data  used  in  those 
allocations  and  the  methodology  used  in 
determining  the  allocations.  In 
particular,  EPA  requested  comment  on 
supporting  data  that  could  be  used  for 
allocations  on  August  9,  1999  and  again 
on  September  15,  1999  (See  64  FR 
43124  and  64  FR  50041).  In  the  August 
9,  1999  Notice  of  Data  Availability,  EPA 
made  available  data  files  that,  among 
other  things,  contained  heat  input  data 
for  large  non-EGUs  for  the  ozone  season 
during  the  year  1995  ( i.e.,  industrial 
boilers  or  turbines  with  a  design  heat 
input  greater  than  25o  mmBtu/hr).  The 
Agency  also  requested  that  non-EGUs 
provide  heat  input  data  from  May 
through  September  for  the  years  1996, 
1997,  and/or  1998  where  the  heat  input 
from  May  through  September  for  the 
year  1995  is  not  representative  of  a  non- 
EGU's  operation  over  the  last  several 
years. 

In  general,  EPA  agrees  that  using  more 
years  of  baseline  data  for  non-EGUs 
could  be  more  representative  of  unit 
operation  over  longer  periods  of  time. 
However,  EPA  is  aware  of  no  complete 
databases  of  heat  input  data  or  NOx 
emissions  data  for  non-EGUs  that  the 
Agency  could  use.  Furthermore, 
commenters  have  not  provided  or 
mentioned  any  such  database.  As  noted 
above,  EPA  requested  that  non-EGUs 
provide  heat  input  data  from  control 
periods  in  1996,  1997,  and/or  1998 
where  the  heat  input  fix»ra  the  1995 
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compared  to  5  years  in  the  proposal) ". 
Therefore  a  5  percent  set-aside  is 
appropriate  for  future  years  of  \^e 
program  (as  compared  with  the  2 
percent  in  the  proposal). 

The  Agency  is  finalizing  the  following 
approach  to  distributing  the  allowances 
from  the  new  source  set-aside  to  new 
non-EGUs.  A  new  non-EGU  can  apply  to 
receive  allowances  from  the  new  source 
set-aside  at  the  lower  of  0.17  Ib/mmBtu 
or  its  permitted  rate  multiplied  by  the 
heat  input  the  unit  would  be  projected 
lu  use  if  it  operated  at  maximum 
capacity.  After  the  control  period,  the 
allocation  is  subject  to  a  deduction  to 
reflect  the  unit's  actual  heat  input,  and 
any  allowances  deducted  for  this  reason 
are  transferred  back  to  the  new  source 
set-aside  from  which  they  were 
allocated.  At  the  end  of  each  relevant 
control  period,  EPA  will  return  any 
allowances  remaining  in  the  set-aside 
on  a  pro-rata  basis  to  the  existing  imits, 
i.e.,  the  units  that  received  an  original 
allocation  that  was  adjusted  to  create 
the  new  source  set-aside  in  the  State. 

As  was  indicated  in  section 
III.2.B.ii.d.,  the  EPA  is  concerned  that 
under  a  first-come,  first-served  system, 
it  is  possible  that  some  new  sources  may 
not  receive  allowances  from  the  set- 
aside.  Therefore,  the  Agency  will 
determine  by  order  the  allowance 
allocations  from  the  new  source  set- 
aside  by  April  1  of  the  relevant  control 
period  to  all  sources  that  have 
submitted  approved  requests  for 
allowances  from  the  set-aside.  If  the 
number  of  approved  allowances  to  be 
distributed  exceeds  the  number  in  the 
set-aside,  the  allowances  will  be 
distributed  proportionally  to  those 
sources  with  approved  applications.  In 
that  way,  all  new  sources  will  know 
prior  to  the  control  season  that  they  will 
have  access  to  allowances.  Those  new 
sources  receiving  allowances  from  the 
set-aside  will  still  be  subject  to 
reduction  based  on  actual  heat  input  at 
the  end  of  the  control  period.  In  the 
unlikely  event  that  the  number  of 
allowances  needed  by  new  sources  for 
compliance  exceeds  the  supply,  new 
units  can  purchase  the  needed  balance 
of  allowances  from  the  market. 

To  accommodate  this  change 
(consistent  with  the  change  made  for 
new  EGUs),  part  97  has  been  revised  to 
require  all  non-EGU  applications  for 


'3  The  maximum  number  of  years  that  a  source 
may  be  required  to  draw  from  the  new  source  set- 
aside  would  be  10  years.  For  example,  if  a  source 
begins  operating  on  or  after  May  1,  2003.  it  will  not 
have  sufficient  data  (i.e.,  data  for  at  lea.st  two  full 
control  periods)  to  receive  an  allocation  for  the 
2008-2012  time  period  Therefore,  it  will  need  to 
draw  from  the  new  source  set-aside  for  10  years 
(2003-2012). 


allowances  from  the  new  source  set- 
aside  to  be  received  by  January  1  of  the 
year  for  which  the  unit  is  applying  for 
allowances  from  the  set-aside.  The 
Agency  will  review  all  the  allowance 
requests  and  determine  the  allowance 
allocations  from  the  set-aside  as 
described  above  by  April  1.  The  final 
part  97  also  includes  revised  language 
which  describes  how  the  Agency  will 
allocate  the  available  allowances  if,  in 
total,  new  NO  x  Budget  units  request 
more  allowances  than  are  available  in 
the  new  unit  set-aside  account  for  any 
given  year.  The  EPA  retained  the 
provisions  of  part  97  that  describe  the 
distribution  of  any  allowances 
remaining  in  the  set-aside  at  the  end  of 
the  year  to  existing  sources  on  a  pro  rata 
basis. 

(4)  Non-EGU  Allocation  Summary. 
EPA  is  basing  the  initial  unadjusted 
allocations  to  existing  large  non-electric 
generating  units  on  each  unit's  1995 
control  period  heat  input  (in  mmBtu)  (or 
where  additional  years  of  data  have 
been  accepted,  on  the  average  of  the 
imit's  two  highest  control  period  heat 
inputs  from  1995-1998)  multiplied  by 
an  emission  rate  of  0.17  Ib/minBtu.  For 
large  non-electric  generating  units 
subject  to  the  trading  program,  1995 
heat  input  data  or  the  average  of  the  2 
highest  heat  inputs  from  1995-1998  is 
used  in  the  allocation  calculation  for  the 
control  periods  2003,  2004,  2005,  2006, 
and  2007.  The  EPA  adjusts  the 
allocation  for  each  unit  upward  or 
downward  so  that  the  total  allocations 
match  the  aggregate  emission  levels 
associated  with  the  State's  large  non- 
electric generating  units.  Then  EPA 
adjusts  the  allocations  for  each  unit 
proportionately  so  that  the  total 
allocation  equals  95  percent  of  the 
aggregate  emission  levels  apportioned  to 
the  State's  large  non-electric  generating 
units,  in  order  to  provide  for  the  5 
percent  new  source  set-aside.  As 
described  above  with  regard  to  EGUs, 
EPA  will  round  to  the  nearest  whole 
number  of  allowances  in  making  all  of 
the  above  adjustments.  The  provisions 
of  §  97.42(c)  describe  the  procedures  for 
determining  allowances  and  state 
explicitly  that  calculations  expressed  in 
pounds  must  be  converted  to  tons  and 
then  to  allowances.  The  Agency  will 
record  the  allowances  in  the  NATS  one 
year  at  a  time,  by  April  1  of  the  year  that 
is  3  years  prior  to  the  applicable  control 
season. 

For  each  five  year  block  following 
2007,  the  heat  input  used  in  the 
allocation  calculation  for  large  non- 
electric generating  units  will  equal  the 
average  of  the  heat  input  data  from  the 
5  years  preceding  the  year  in  which  the 
update  is  calculated  except  for  the 
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2008-2012  allocations.  For  the  2008- 
2012  block  of  allowances,  the  Agency 
will  use  an  average  of  the  heat  input 
from  2002-2004.  Once  EPA  completes 
the  initial  allocation  calculation  for  all 
existing  NOx  Budget  units,  EPA  will 
adjust  the  allocations  to  match  the 
aggregate  emission  levels  apportioned  to 
large  non-electric  generating  units  and 
then  adjust  the  allocation  for  each  unit 
proportionately  so  that  the  toted 
allocation  equals  95  percent  of  the 
aggregate  emission  levels  apportioned  to 
large  non-electric  generating  units. 

New  non-EGUs  may  apply  to  receive 
allowances  from  the  5  percent  set-aside. 
New  sources  with  approved  set-aside 
allowance  requests  will  receive 
allowances  based  on  the  lower  of  either 
0.17  Ib/mmBtu  or  their  permitted  rate 
multiplied  by  their  utilization  at 
maximum  designed  heat  input.  If 
approved  allowance  requests  exceed  the 
number  of  allowances  available  in  the 
set-aside,  the  Agency  will  distribute  the 
allowances  on  a  pro-rata  basis.  Each 
unit  would  be  subject  to  a  reduction  in 
their  allocation  at  the  end  of  the  season 
(if  necessary)  so  that  they  only  keep  an 
allocation  based  on  their  actual  heat 
input.  Remaining  allowances  in  the  new 
source  set-aside  willbe  redistributed 
back  to  existing  sources. 

As  described  in  section  III.B.3.a.ii.(5) 
of  this  preamble,  proposed  (and  final) 
§§  97.42(b),  (c),  and  (d)  provide  for  the 
allocation  of  NOx  allowances  only  to 
NOx  Budget  units  under  §  97.4  (i.e., 
large  non-EGUs).  The  proposal  therefore 
implied  that  sources  that  are  not  NOx 
Budget  units  should  not  be  allocated 
NOx  allowances  and  should  not  retain 
any  NOx  allowances  that  the  sources  are 
allocated.  As  discussed  above,  EPA  is 
adding  §  97.42(g)  to  address  explicitly 
this  aspect  of  the  proposal.  EPA  notes 
that  the  Agency  anticipates  that 
allocations  to  a  source  that  is  later 
determined  to  be  actually  a  non-NOx 
Budget  unit  will  rarely,  if  ever,  occm-. 

4.  The  Compliance  Supplement  Pool 

The  EPA  received  comments  in 
response  to  the  proposals  for  the  NOx 
SIP  call  and  section  126  action 
expressing  concern  that  some  sources 
may  encounter  unexpected  problems 
installing  controls  by  the  May  1 ,  2003 
deadline.  The  commenters  suggested 
that  these  unexpected  problems  could 
cause  unacceptable  risk  for  a  source  and 
its  industry.  In  particular,  commenters 
expressed  concern  related  to  the 
electricity  industry,  stating  that  the 
deadline  could  adversely  impact  the 
reliability  of  electricity  supply.  Based 
on  its  own  analysis,  EPA  believes 
sources  will  have  ample  time  to  install 
NOx  control  technologies  and  comply 


by  2003  and  that  there  should  be  no 
interruption  to  the  flow  of  electricity 
due  to  the  Federal  NOx  Budget  Trading 
Program.  (For  a  further  discussion  of  the 
feasibility  of  installing  NOx  controls 
and  NOx  control  implementation  and 
budget  achievement,  see  the 
supplemental  proposal  to  the  NOx  SIP 
call  (63  FR  57447),  the  October  21.  1998 
proposed  section  126  rule  (63  FR 
56318),  and  the  May  25,  1999  final 
Section  126  rule  (64  FR  28302)). 
However,  EPA  chose  to  address  these 
concerns,  despite  disagreeing  with  the 
commenter's  concerns,  and  included  a 
compliance  supplement  pool  in  the 
final  NOx  SIP  call  and  proposed  the 
inclusion  of  one  in  the  Federal  NOx 
Budget  Trading  Program.  The 
compliance  supplement  pool  addresses 
commenters'  concerns  by  ensuring  the 
availability  of  a  limited  number  of 
allowances  in  addition  to  the  State 
budgets,  at  the  start  of  the  program. 

hi  the  October  21,  1998  section  126 
rule,  EPA  proposed  to  include  a 
compliance  supplement  pool  which  was 
analogous  to  the  pool  in  the  NO  x  SIP 
call.  The  EPA  proposed  a  capped  pool 
budgeted  at  the  State  level  proportional 
to  the  percentage  of  ozone  season 
reductions  for  which  all  of  the  sources 
in  a  State  are  responsible  for  under  the 
section  126  control  remedy.  EPA 
proposed  using  similar  procedures  for 
establishing  the  size  of  the  individual 
State  compliance  supplement  pools 
under  the  section  126  control  remedy  as 
under  the  NOx  SIP  call.  In  the  May  2'5, 
1999  section  126  final  rule  (64  FR 
28310)  EPA  finalized  the  existence  of 
the  compliance  supplement  pool  and 
the  fact  that  the  tonnage  in  the  126 
compliance  supplement  pool  for  a  given 
State  would  be  equal  to  the  tonnage  in 
the  NOx  SIP  call  compliance 
supplement  pool. 

In  today's  rule,  EPA  is  finalizing  the 
method  by  which  EPA  will  distribute 
the  allowances  in  the  compliance 
supplement  pool  to  individual  units. 
The  October  21,  1998  action  proposed 
two  options  for  distributing  the  pool 
allowances.  Under  the  first  option,  EPA 
would  distribute  pool  allowances  for 
early  reduction  credits  only.  Under  the 
second  option,  EPA  would  distribute  a 
portion  of  the  pool  allowances  as  early 
reduction  credits  and  would  reserve 
some  remaining  portion  for  soiurces  that 
demonstrate  a  need  for  a  "direct" 
distribution  method.  (See  63  FR  56319- 
20).  Today's  part  97  provides  for  the 
distribution  of  the  compliance 
supplement  pool  allowances  for  early 
reduction  credits  only.  Soiu-ces  may 
request  early  reduction  credits  for 
reductions  made  during  the  2001  and 
2002  ozone  seasons  equal  to  the 


difference  between  0.25  Ib/mmBtu  and 
the  unit's  NOx  emissions  rate, 
multiplied  by  the  unit's  actual  heat 
input  for  the  applicable  control  period 
if  certain  conditions  are  met.  (For  a 
detailed  discussion  of  the  requirements 
for  early  reduction  credits  finalized  in 
today's  rule  see  III.B.4.b  below).  After 
completion  of  the  2004  end-of-season 
reconciliation  process,  EPA  will  retire 
all  compliance  supplement  pool 
allowances  remaining  in  NATS. 

Today's  final  rule  adopts  the  early 
reduction  distribution  method  proposed 
on  October  21 ,  1998  with  one  exception. 
Under  the  proposal,  the  credits  were 
distributed  on  a  first  come,  first  served 
basis  with  requests  due  by  October  31 
of  the  year  for  which  early  reduction 
credits  are  requested.  Under  today's 
final  rule,  sources  must  submit  all 
requests  for  early  reduction  credits  by 
February  1,  2003.  (Please  see  below  for 
a  detailed  discussion  of  why  EPA 
changed  the  early  reduction  credit 
request  deadline). 

EPA  notes  that  recent  information 
reinforces  EPA's  initial  determination 
that  there  is  very  little  or  no  risk  to  the 
electricity  industry  and  electricity 
reliability  from  compliance  with  the 
section  126  action.  First  recent  reports 
from  the  North  American  Electric 
Reliability  Council  (NERC)  and  the  Mid 
Atlantic  Area  Council  found  that 
compliance  with  the  NOx  SIP  call  is 
unlikely  to  cause  electricity  reliability 
problems.  (See  docket  A-97-43,  item  X- 
A-07).  Today's  section  126  action,  of 
course,  requires  compliance  by 
significantly  fewer  sources  because  it 
covers  significantly  fewer  States  than 
the  NOx  SIP  call.  Second,  recent 
experience  in  the  Ozone  Transport 
Commission  demonstrates  that 
installation  of  Selective  Catalytic 
Reduction  (SCR),  which  EPA  estimates 
to  be  the  most  complicated  and  time 
consuming  NOx  control  measure  to 
install,  can  be  completed  in  less  than  a 
year.  For  example,  the  Public  Service  of 
New  Hampshire  installed  SCR  at  its 
Merrimack  Station  in  Bow,  New 
Hampshire  on  its  Unit  1  boiler  in  44 
weeks  and  its  Unit  2  boiler  in  48  weeks. 
(See  docket  A-97-43,  item  number  X- 
N-04). 

Despite  this  recent  information 
further  suggesting  that  a  compliance 
supplement  pool  may  not  be  needed, 
the  Federal  NOx  Budget  Trading 
Program  includes  the  compliance 
supplement  pool  as  adopted  in  the  May 
25,  1999  section  126  final  rule.  The 
section  126  compliance  supplement 
pool  provides  the  same  number  of 
allowances  for  distribution  to  sources  in 
a  State  or  portion  of  a  State  as  the  NOx 
SIP  call  compliance  supplement  pool. 
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limits  this  inflation  of  the  budget  and 
ensures  a  limited  potential  adverse 
impact  on  air  quality  in  future  ozone 
seasons.  It  also  reflects  the  limited 
potential  need  for  the  pool  to  guarantee 
that  all  sources  will  hold  sufficient 
allowances  to  comply  with  the  program 
requirements  in  the  2003  ozone  season. 
A  larger  cap  or  no  cap  at  all  would 
further  delay  the  achievement  of  the 
NOx  budget  in  future  ozone  [i.e.,  2007) 
seasons  and  thus  the  program's 
environmental  goal.  (For  further 
discussion  of  how  EPA  developed  the 
compliance  supplement  pool  and  why 
EPA  limited  its  size,  see  the 
supplemental  proposal  to  the  NOx  SIP 
call  (63  FR  57428),  and  the  final  NOx 
SIP  call  (64  FR  57429),  and  the 
Response  to  Comments  Dociunent  for 
the  May  1999  Section  126  Rulemaking 
action  (section  FV.D.). 

Aside  from  the  comments  advocating 
for  unlimited  generation  of  early 
reduction  credits,  EPA  received  no  other 
comments  on  its  proposal  to  use  the 
same  compliance  supplement  pool  in 
both  its  NOx  SIP  call  and  section  126 
actions.  (EPA  did  receive  numerous 
conunents  on  the  proposed  emissions 
reduction  requirements  for  early 
reduction  credits  which  are  discussed  in 
detail  in  section  III.B.4.b  below).  For  the 
reasons  discussed  above,  in  today's  rule, 
EPA  reaffirms  its  May,  1999  decision  to 
finalize  a  compliance  supplement  pool 
whose  size  is  analogous  to  the  size  of 
the  compliance  supplement  pool  under 
the  NOx  SIP  call. 

a.  Size  of  the  Compliance  Supplement 
Pool.  The  aggregate  compliance 
supplement  pool,  under  this  section  126 
action  is  97,159  tons.  It  is  smaller  than 
the  compliance  supplement  pool  under 
the  May  25,  1999  section  126  final  rule 
(64  FR  33956)  and  the  compliance 
supplement  pool  under  the  NOx  SIP  call 
because  this  rule  affects  a  smaller 
number  of  sources.  In  the  June  24,  1999 
Interim  Final  Stay  of  Action  of  Section 
126  Petitions  for  Purposes  of  Reducing 
Interstate  Ozone  Transport  (64  FR 
33956),  EPA  stayed  the  effective  date  of 
the  May  25,  1999  final  rule  regarding 
petitions  filed  under  section  126.  As  a 
result  of  this  action,  four  States 
(Indiana,  Kentucky,  Michigan  and  New 
York)  listed  in  the  May  25,  1999  section 
126  final  rule  (64  FR  28200)  are  now 
only  partially  covered  by  today's  section 
126  final  action.  Seven  entire  States, 
(Alabama,  Connecticut,  Illinois, 
Massachusetts,  Missouri,  Rhode  Island 
and  Termessee)  are  no  longer  covered. 
(Please  see  section  I.A.I  of  this 
preamble  for  further  discussion  of  the 
effects  of  the  June  24,  1999  stay  on  this 
final  rule).  As  noted  above,  for  the 
States  affected  by  this  section  126 


action,  today's  final  rule  adopts  State 
specific  compliance  supplement  pools 
essentially  identical  in  size  to  the  pools 
available  under  the  NOx  SIP  call  with 
the  exception  of  the  four  peirtial  States. 
For  the  four  partial  States,  EPA 
modified  the  number  of  compliance 
supplement  pool  allowances  under  the 
section  126  action  to  accurately  reflect 
the  changes  in  their  section  126  trading 
budgets.  The  EPA  prorated  the  partial 
States'  section  126  compliance 
supplement  pools  based  on  the  ratio  of 
the  partial  state  trading  program  budget 
to  the  whole  State  trading  program 
budget.  For  example,  if  all  large  EGUs 
and  large  non-EGUS  in  Indiana  were 
required  to  comply  with  the  section  126 
control  remedy  its  trading  budget  would 
be  58,186  tons.  However,  since  only  a 
portion  of  the  sources  in  Indiana  are 
required  to  comply,  Indiana's  section 
126  trading  program  budget  is  7,170 
tons,  or  12.32%  of  the  whole  State 
trading  budget.  Therefore,  to  remain 
consistent  with  the  modifications  to  the 
trading  program  budget,  EPA  also 
prorated  the  compliance  supplement 
pool  for  affected  soiuces  in  Indiana  by 
this  ratio,  resulting  in  a  compliance 
supplement  pool  of  2,454  tons. 
Similarly,  for  section  126  affected 
sources  in  Kentucky  the  ratio  of  the 
partial  State  trading  program  budget  to 
the  whole  State  trading  program  budget 
is  54.10%,  and  in  Michigan  and  New 
York  it  is  82.76%  and  49.88% 
respectively. 

■    The  State  distribution  of  the 
compliance  supplement  pool  listed  in 
table  III-l  is  identical  to  the  distribution 
promulgated  in  the  December  1999 
"Technical  Amendment  to  the  Finding 
of  Significant  Contribution  and 
Rulemaking  for  Certain  States  for 
Piuposes  of  Reducing  Regional 
Transport  of  Ozone"  with  the  exception 
of  the  seven  States  no  longer  covered  by 
the  section  1 26  action  and  the  four 
partial  states  (Indiana,  Kentucky, 
Michigan  and  New  York). 

Table  III-1.— State  Compliance 
Supplement  Pools  (Tons) 


state 

Compliance 

supplement 

pool 

Delaware 

District  of  Columbia  

168 
0 

Indiana  - 

Kentucky .-. 

Maryland  

Michigan  

New  Jersey 

2,454 
7,314 
3,882 
9,398 
1,550 

New  York      

•  1,379 

North  Carolina  

Ohio  

10,737 
22,301 

Pennsylvania  

15,763 
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Table  III-1.— State  Compliance 
Supplement  Pools  (Tons) — Con- 
tinued 


state 

Compliance 

supplement 

pool 

Virginia 

West  Virginia  

5,504 
16,709 

Total  

97,159 

b.  Distribution  of  the  Compliance 
Supplement  Pool  to  Sources.  Under 
today's  final  rule,  EPA  will  distribute 
the  compliance  supplement  pool 
allowances  to  sources  for  early 
reduction  credits  (see  §97.43). 
Allowances  from  the  compliance 
supplement  pool  will  be  available  for 
som-ces  to  use  for  compliance  in  the 
2003  and  2004  control  periods  only. 
After  the  2004  reconciliation  process, 
EPA  will  retire  any  compliance 
supplement  pool  allowances  remaining 
in  the  NATS. 

As  delineated  in  §  97.43,  any  NOx 
Budget  unit  may  request  early  reduction 
credits  for  reductions  made  during  the 
2001  and  2002  ozone  seasons  equal  to 
the  difference  between  0.25  Ib/mmBtu 
and  the  unit's  NOx  emission  rate, 
multiplied  by  the  unit's  actual  heat 
input  for  the  applicable  control  period 
if  certain  conditions  are  met.  The  unit 
must:  (1)  Install  monitoring  equipment 
according  to  part  75  with  no  less  than 
90  percent  monitor  data  availability 
during  the  2000  control  season;  (2)  be  in 
full  compliance  with  State  or  Federal 
emissions  related  requirements;  (3) 
reduce  its  NOx  emission  rate  to  less 
than  80  percent  of  its  NOx  emission  rate 
in  2000;  and  (4)  emit  at  a  rate  below 
0.25  Ib/mmBtu.  A  unit  must  apply  for 
early  reduction  credits  by  February  1 , 
2003.  If  the  tons  of  NOx  allowances  in 
the  compliance  supplement  pool  for  a 
State  exceed  the  number  of  accepted 
early  reduction  credit  requests  in  that      * 
State,  EPA  will  allocate  one  NOx 
allowance  for  each  ton  of  certified  early 
reduction  credit.  Part  97  provides  for 
the  retiring  of  any  NOx  allowances 
remaining  in  the  compliance 
supplement  pool  after  all  certified 
requests,  for  2001  and  2002,  have  been 
granted.  Based  on  the  analysis  discussed 
below,  EPA  does  not  expect  this  to 
happen.  However,  if,  the  amount  of 
accepted  reduction  credits  are  more 
than  the  size  of  the  pool  for  that  State, 
EPA  will  limit  the  number  of  credits 
distributed  to  the  size  of  the  compliance 
supplement  pool  for  a  State  and  reduce 
each  applicant's  credits  pro-rata  based 
on  the  number  of  accepted  credits  from 
each  unit.  The  EPA  will  determine  by 
order  the  allocations  for  early  reduction 


by  April  1,  2003  and  will  record  the 
allocations  by  May  1,  2003. 

In  addition,  under  today's  final  rule, 
sources  located  in  States  in  the  OTC 
region  that  are  subject  to  this  section 
126  action  will  be  allowed  to  bring  their 
banked  2001  and  2002  vintage  OTC 
allowances  into  the  NOx  Budget 
Trading  Program  as  early  reduction 
credits.  As  is  the  case  for  any  State 
outside  of  the  OTC,  if  the  number  of 
eligible  banked  OTC  allowances  is  less 
than  a  State's  compliance  supplement 
pool,  the  remaining  credits  will  be 
retired.  If  the  NOx  Budget  units  in  an 
OTC  State  hold  banked  OTC  allowances 
in  excess  of  the  amount  of  credits  in  the 
State's  pool,  EPA  will  limit  the  number 
of  credits  distributed  to  the  size  of  the 
compliance  supplement  pool  for  that 
State  and  reduce  each  applicant's 
credits  pro-rata  based  on  the  number  of 
accepted,  banked  OTC  allowances  from 
each  unit. 

Under  both  the  NOx  SIP  call  and  the 
section  126  control  remedy,  all  affected 
sources  may  apply  for,  and  receive  early 
reduction  credits.  Under  part  97,  only 
large  electric  generating  units  and  non- 
electric generating  units  are  subject  to 
the  NOx  trading  program.  Under  the 
NOx  SIP  call,  however.  States  have  the 
flexibility  of  expanding  the  universe  of 
affected  sources  beyond  large  electric 
generating  units  and  non-electric 
generating  units,  i.e.,  to  include 
Portland  cement  kilns  or  electric 
generating  units  that  serve  a  generator 
with  a  nameplate  capacity  greater  than 
15  MWe  rather  than  25  MWe.  Therefore, 
the  allowances  in  the  compliance 
supplement  pool  may  be  available  to 
more  categories  of  sources  under  the 
NOx  SIP  call  than  under  the  section  126 
control  remedy. 

In  the  October  21,  1998  proposed 
^ction  126  rule  (63  FR  56292),  EPA 
solicited  comment  on  other  alternatives 
for  distributing  the  compliance 
supplement  pool  including  distributing 
the  pool  to  States  and  allowing  States  to 
distribute  their  pool  to  their  respective 
sources.  The  EPA  also  proposed  another 
alternative  for  distribution  of  the  pool 
by  the  Agency  to  sources.  Using  this 
method,  EPA  would  first  allocate  NO  x 
allowances  for  early  reduction  credits  as 
described  above.  However,  instead  of 
retiring  any  NOx  allowances  remaining 
after  the  allocation  for  early  reduction 
credits,  EPA  would  distribute  the  NOx 
allowances  directly  to  sources  that 
demonstrated  a  need.  Under  this  "direct 
distribution"  method,  a  source  would  be 
required  to  demonstrate  that  achieving 
compliance  by  May  1,  2003  would 
create  undue  risk  to  either  its  operation 
or  industry  and  that  it  could  not  acquire 


allowances  for  the  2003  ozone  season 
from  the  market. 

Commenters  from  electric  utilities 
and  other  industries  commented  in 
favor  of  letting  the  States  distribute  the 
compliance  supplement  pool,  citing 
increased  flexibility  for  the  States  and 
concerns  about  logistical  delay  if  EPA 
awards  them.  One  commenter  suggested 
that  the  responsibility  be  given  to  States 
with  the  stipulation  that  if  a  State  fails 
to  inform  EPA  of  how  it  will  distribute 
the  pool,  EPA  will  distribute  it  under  a 
default  procedure. 

Under  the  assumption  that  EPA 
would  distribute  the  compliance 
supplement  pool,  nearly  all  of  the 
commenters  agreed  that  at  least  a 
portion  of  the  compliance  supplement 
pool  should  be  distributed  for  early 
reduction  credits.  Commenters  from 
industries,  enviroimiental  organizations 
and  State  agencies  argued  that 
distribution  exclusively  as  early 
reduction  credits  would  stimulate  the 
market  and  encourage  early  reductions. 
The  remaining  commenters,  all  from 
electric  utility  or  other  industries, 
argued  in  favor  of  a  combination  of  early 
reduction  credits  and  direct 
distribution.  These  commenters  asserted 
that  since  the  credits  must  be  accepted 
by  EPA  and  are  subject  to  a  ratcheting 
dowTi  if  there  is  over-subscription  to  the 
pool,  companies  have  no  guarantee  that 
they  will  receive  early  reduction  credits 
and  therefore  cannot  rely  on  them  in 
their  compliance  strategies.  The 
tommenters  further  asserted  that  only 
direct  distribution  guarantees  that 
sources  who  actually  need  the 
additional  allowances  will  receive  them. 

One  commenter  who  supported  flow 
confrol  argued  that  allowances  carried 
over  into  the  Federal  NOx  Budget 
Trading  Program  in  2003  as  early 
reduction  credits  should  be  considered 
banked  and  subject  to  flow  control  if 
appUcable  in  2003.  (See  section  III.B.5 
of  this  preamble  for  a  discussion  of  flow 
control  under  the  Federal  NOx  Budget 
Trading  Program). 

The  EPA  also  received  comment  on 
the  proposed  requirements  for  early 
reduction  credits.  Numerous 
commenters  argued  that  reductions  in 
2000  should  be  eligible.  Commenters    ** 
proposed  that  sources  should  only  be 
required  to  reduce  theicNOx  emission 
rate  by  10  percent  rather  than  20  percent 
of  their  2000  rate,  that  all  sources  who 
achieve  a  level  of  0.25  Ib/mmBtu  by 
May  1,  2002  should  receive  early 
reduction  credits,  and  that  all 
reductions  beyond  Title  FV  Acid  Rain 
limitations  should  be  eligible. 

One  commenter  argued  that  in  the 
case  of  over-subscription  to  the 
compliance  supplement  pool. 
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allowances  shoi  Id  be  distributed  among 
the  sources  whi  ;h  earned  early 
reduction  credit  s  pro-rata  based  on  the 
sources'  percent  age  of  annual 
reductions  requ  red  under  the  section 
126  action  rathe  r  than  on  a  first  come, 
first  served  basi; ;.  Another  commenter 
stated  that  the  n  umber  of  banked 
allowances  remi  ining  in  a  source's 
account  in  an  O  :one  Transport  Region 
State  at  the  end  if  2002  accurately 
reflects  the  sour  :es  early  reductions 
and  should  be  c  )unted  as  such. 
According  to  th(  commenter,  in  order  to 
bank  OTC  allow  inces  a  unit's  emission 
level  must  refle<  t  a  55  to  65%  reduction 
or  a  0.2  Ib/mmB  :u  emission  rate. 
Therefore,  banki  id  OTC  allowances  meet 
EPA's  early  redi  ction  standards. 

Part  97  is  a  feaeral  program  designed 
to  be  implemented  and  administered 
directly  by  EPA  in  accordance  with 
section  126  of  tl:  e  Clean  Air  Act.  For 
this  reason,  EPi^  decided  to  retain  the 
responsibility  ol  distributing  the  pool  to 
sources  and  fina  lized  today's  rule 
accordingly.  Th  s  is  consistent  with  the 
fact  that  EPA  is  >lready  allocating  the 
NOx  allowances  under  the  federal 
trading  program  States  will  have  the 
authority  to  dist  ibute  allowances  from 
the  compliance  lupplement  pool  and 
the  State  trading  program  budget  if  the 
State  submits  an  approvable  SIP. 

The  Agency  d  sagrees  with 
commenters  whi )  argued  that 
distribution  by  I  PA  would  cause  delay. 
The  EPA  has  coi  nmitted,  in  today's  final 
rule,  to  issuing,  lUocating  and  recording 
all  NOx  allowan  :es  for  early  reduction 
credits  before  th  j  start  of  the  initial 
control  period.  I  lay  1,  2003.  In  order  to 
ensure  that  the  l  idministrator  meets  that 
deadline,  today'  i  rule  requires  owners 
and  operators  to  submit  an  early 
reduction  credit  request  by  February  1, 
2003. 

Under  the  Fee  eral  NOx  Budget 
Trading  Progran  finalized  in  this  rule, 
EPA  will  distrib  ite  the  compliance 
supplement  poo  for  early  reduction 
credits  only.  Ear  y  reduction  credits 
encourage  sourc  ;s  to  make  emissions 
reductions  befor  3  they  are  required  to 
do  so.  The  EPA  \  lisagrees  with  the 
commenters  whi )  stated  that  direct 
distribution  is  n  jcessary  to  ensure  that 
all  sources  will  le  in  compliance.  First, 
as  discussed  abc  j^e,  EPA  believes 
sources  will  hav  a  enough  time  to  install 
the  control  equi  )ment  needed  for 
compliance  befc  re  the  May  1,  2003 
deadline.  Secon  1,  as  discussed  in  detail 
below,  EPA  expi  cts  the  compliance 
supplement  poo  to  be  fully  subscribed. 
Therefore,  early  reduction  credits  will 
provide  the  sam  ;  pool  of  extra 
allowances  avai  able  for  compliance 
during  the  first ;  years  of  the  program 


as  direct  distribution.  Sources  that  need 
extra  allowances  for  compliance  will 
have  access  to  them  through  the 
allowance  market.  Because  these 
allowances  will  be  generated  and 
distributed  to  sources  before  May  1 , 
2003,  sources  will  have  time  to  buy 
extra  NOx  allowances  before  the 
deadline  for  holding  NOx  allowances  to 
cover  emissions. 

While  EPA  acknowledges  that  there 
may  be  some  degree  of  uncertainty 
regarding  the  number  of  credits  a  source 
will  receive,  it  disagrees  with  the 
commenters'  assertion  that  EPA's 
approach  to  distributing  compliance 
supplement  pool  allowances  for  early 
reduction  credits  gives  sources  no 
certainty  that  they  will  receive 
allowances  and  that  sources  therefore 
cannot  rely  on  them  when  developing 
compliance  strategies.  EPA's  approach 
provides  assurance  that  some  NO  x 
allowjuices  will  be  received,  and 
sources  can  estimate  what  amounts  they 
are  likely  to  receive.  If  there  is  under- 
subscription  of  the  pool,  then  sources 
will  receive  a  NOx  allowance  for  each 
of  their  early  reduction  credits.  If  there 
is  over-subscription  of  the  pool,  sources 
will  still  receive  NOx  allowances,  albeit 
pro-rated,  but  the  entire  pool  will  be 
allocated.  The  formula  for  pro-rata 
allocation  is  revised  by  minor  word 
changes  that  clarify,  but  do  not  make  a 
substantial  change  in  the  proposed 
formula.  For  example,  the  order  of 
multiplication  and  division  is  changed 
without  changing  the  results  of  any 
calculation  using  the  formula.  In 
addition,  the  final  rule  provides  that  the 
Administrator  will  make  available  to  the 
public  the  total  amount  of  early 
reduction  credits  requested  for  sources 
in  each  State.  Sources  will  therefore  be 
able  to  make  reasonable  estimates  of  and 
by  May  1,  2003  will  know,  how  many 
allowances  they  are  receiving  before  the 
start  of  the  program  and  can  plan  their 
compliance  strategies  accordingly.  (For 
further  discussion  on  why  EPA  is 
distributing  the  compliance  supplement 
pool  for  early  reduction  credits,  see  63 
FR  57474  and  the  Response  to 
Comments  Document  for  the  Final  NOx 
SIP  call  (section  IX.E.2)). 

Today's  final  rule  provides  that,  if 
there  is  over-subscription  of  the 
compliance  supplement  pool,  NO  x 
allowances  will  be  distributed  pro-rata 
based  on  credits  generated  and  not  on 
a  first  come,  first  served  basis. 
Consequently,  the  rule  sets  a  single 
deadline  (February  1,  2003)  for 
submission  of  all  early  reduction  credit 
requests.  Only  this  distribution  method 
retains  the  incentive  to  continue  to 
generate  early  reduction  credits  after  the 
subscription  level  has  been  reached.  By 


generating  more  credits,  sources  will 
qualify  for  a  larger  portion  of  the  pool 
after  the  credit  requests  have  been 
ratcheted  down  to  the  level  of  the  pool. 
The  various  methods  suggested  by 
commenters  do  not  retain  this  incentive 
because  they  fix  the  number  of 
allowances  a  source  can  receive  once 
the  pool  is  fully  subscribed  and 
discourage  continued  operation  of  NOx 
control  measures.  For  example,  one 
commenter  suggested  an  alternate 
distribution  method  if  the  pool  is  over- 
subscribed. This  commenter  suggested 
distributing  the  credits  in  proportion  to 
a  source's  required  section  126 
reductions  among  all  sources  generating 
early  reduction  credits,  soiu'ces  would 
receive  no  benefit  by  continuing  to 
reduce  emissions  below  the  level 
required  for  early  reduction  credits.  The 
early  reduction  credit  would  serve  only 
as  an  eligibility  requirement  for 
allowances  which  would  be  distributed 
based  on  the  source's  required 
reductions  under  the  section  126  control 
remedy. 

As  finalized,  part  97  also  allows 
banked  2001  and  2002  vintage  OTC 
allowances  to  be  carried  over  into  the 
NOx  Budget  Trading  Program  as  early 
reduction  credits,  provided  the  number 
of  credits  issued  do  not  exceed  the 
States'  respective  compliance 
supplement  pools.  As  explained  in  the 
preamble  to  the  final  NOx  SIP  call  (63 
FR  57475),  "the  EPA  believes  that 
banked  allowances  held  by  sources  in 
the  OTC  program  would  qualify  as  being 
*   *   *  verifiable,  and  quantifiable  [early 
reductions]  *   *   *  The  banked 
allowances  would  also  be  verified  and 
quantified  according  to  the  procedures 
in  the  OTC  program  which  are 
essentially  identical  to  the  requirements 
that  will  be  in  place  under  the  NOx 
Budget  Trading  Program."  In  particular, 
as  stated  in  §  97.43,  early  reductions 
must  be  monitored  according  to  part  75, 
subpart  H.  Since  at  least  May  1999, 
sources  in  the  OTC  States  have  been 
monitoring  NOx  mass  emissions 
according  to  part  75  (but  not  subpart  H), 
as  supplemented  by  the  OTC  monitoring 
technical  guidance  dociunent.  The 
guidance  is  essentially  identical  to  the 
requirements  of  part  75,  subpart  H  for 
most  sources.  It  allows  some  additional 
flexibility  beyond  part  75,  subpart  H, 
primarily  for  small  turbines  that  are  25 
MWe  or  less  and  emit  a  relatively  small 
amount  of  NOx  emissions,  rhese 
sources  are  not  required  to  participate  in 
the  Federal  NOx  Budget  Trading 
Program  and  are  not  eligible  for  early 
reduction  credits  and  the  compliance 
supplement  pool.  Furthermore,  the  few 
units  which  are  granted  additional 
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flexibilities  under  the  OTC  monitoring 
technical  guidance  document  and  are 
required  to  comply  with  the  section  126 
control  remedy,  are  small  units  with 
relatively  low  levels  of  NOx  emissions. 
Due  to  their  relatively  low  levels  of  NOx 
emissions,  EPA  doesUot  expect  these 
units  to  have  significant  numbers  of 
banked  allowances  [i.e.,  early  reduction 
credits)  in  the  year  or  two  before  soiures 
in  OTC  States  monitor  using  subpart  H 
of  part  75.  Monitoring  under  the  OTC 
technical  guidance  is  not  acceptable  for 
monitoring  in  the  long  term  under  this 
section  126  action.  However,  because  of 
the  nature  of  the  differences  as 
explained  above,  it  is  adequate  in  the 
short  term  to  quantify  NOx  emission 
reductions  for  early  reduction  credits  as 
OTC  sources  make  the  transition  from 
the  OTC  NOx  Budget  Program  to  the 
Federal  NOx  Budget  Trading  Program. 
(For  further  discussion  of  integration  of 
the  OTC  NOx  Trading  Program  and  the 
Federal  NOx  Budget  Trading  Program, 
see  the  final  NOx  SIP  call  63  FR  57475). 

The  EPA  disagrees  with  the  comment 
that  early  reduction  credits  should  be 
considered  "banked"  at  the  start  of  the 
control  period  in  2003  and  therefore 
subject  to  flow  control  if  applicable. 
EPA  included  the  compliance 
supplement  pool  as  an  additional 
flexibility  mechanism  for  sources  during 
the  first  2  years  (2003  and  2004)  during 
which  they  are  required  to  comply.  To 
the  extent  compliance  flexibility  is 
needed,  it  is  most  likely  to  be  needed  in 
the  first  two  control  periods  of  the 
program.  The  EPA  is  granting  sources 
the  full  flexibility  provided  by  the  pool 
in  the  2003  and  2004  control  periods  by 
not  implementing  flow  control, 
regardless  of  the  number  of  banked 
allowances,  until  2005.  (For  a 
discussion  of  why  EPA  delayed 
implementation  of  flow  control  from 
2004  to  2005  see  below,  section  III.B.5) 

Today's  rule  finalizes  early  emissions 
reduction  requirements  for  credits 
aimed  at  ensiu°ing  that  the  reductions 
are:  (1)  Real,  surplus  and  quantifiable 
and  (2)  achieving  full  subscription  of 
the  pool.  Under-subscription  would 
mean  that  soiu^ces  did  not  have  access 
to  all  of  the  allowances  available  to 
them.  Over-subscription  might 
encom-age  sources  to  tvun  off  NOx 
controls,  i.e.,  in  2002,  causing  an 
increase  in  NOx  emissions  and  in 
groimd  level  ozone.  While  today's  final 
rule  retains  some  incentive  for  sources 
to  continue  generating  early  reductions 
after  the  pool  is  fully  subscribed,  the 
incentive  will  be  stronger  if  there  is  no 
over-subscription. 

Under  the  NO  x  SIP  call,  States  may 
accept,  for  distributing  compliance 
supplement  pool  allowances,  credits  for 


reductions  made  starting  vdth  the  2000 
ozone  season.  However,  under  today's 
final  rule  for  the  section  126  trading 
program,  only  reductions  made  in  2001 
or  2002  can  generate  credits.  The  EPA 
is  finalizing  this  requirement  to 
minimize  the  potential  for  over- 
subscription and  more  importantly  to 
ensm-e  that  the  reductions  are  in 
response  to  this  program  rather  than 
requfred  under  another  and  to  ensure 
that  the  reductions  are  calculated  from 
a  verified  baseline.  For  example.  Phase 
U  of  the  Acid  Rain  Program  goes  into 
effect  in  2000,  posing  more  stringent 
limits  on  NOx  emission  rates.  If  sources 
were  to  earn  credits  for  their  reductions 
in  2000,  the  reductions  may  in  fact  be 
due  to  required  reductions  under  the 
Acid  Rain  Program.  Early  reduction 
credits  are  meant  to  reward  sources  that 
make  reductions  beyond  those  required 
for  other  programs  and  before  the  start 
of  the  Federal  NOx  Budget  Trading 
Program. 

The  year  2000  marks  the  earliest 
opportunity  for  a  verified  baseline. 
Today's  rule  requires  units  applying  for 
early  reduction  credits  to  report  their 
NOx  emission  rate  and  heat  input  in 
accordance  with  subpart  H  of  part  97  for 
the  full  control  period  on  which  their 
baseline  emission  rates  are  determined. 
The  imit's  monitor  data  availability 
must  be  not  less  than  90  percent  during 
the  control  period.  This  will  prevent 
units  from  having  significantly  higher 
reported  baseline  emission  rates  if  their 
monitoring  systems  are  not  operating 
properly  and  they  use  substitute  data 
that  may  overstate  emissions.  The  EPA 
notes  that  since  it  revised  subpart  H  of 
part  75  and  the  electronic  data  reporting 
format  in  May  1999,  imits  would  not  be 
able  to  report  according  to  these 
requirements  during  1999  as  the  rule 
became  effective  after  the  start  of  the 
1999  ozone  season.  Under  part  97,  the 
year  2000  serves  as  the  baseline  year 
from  which  EPA  can  verify  emissions 
reductions. 

In  addition,  today's  final  rule  requires 
that  units  for  which  early  reduction 
credits  are  requested  must  be  in  full 
compliance  with  State  or  federal  NOx 
emission  control  requirements  in  2000 
through  2002.  This  ensures  that 
reductions  in  2001  and  2002,  which  are 
calculated  from  the  2000  baseline,  do 
not  reflect  reductions  required  by  other 
State  or  federal  emission  limits  that 
were  effective  in  2000.  This  also  ensures 
that  a  unit  is  not  earning  credit  for 
reduction  early  when  the  unit  is 
actually  in  violation  of  other  emission 
limits  and  should  be  reducing  even 
more. 

To  further  ensure  that  early 
reductions  are  real  and  surplus,  today's 


rule  also  requires  sources  to  reduce  their 
NOx  emission  rates  to  less  than  both  80 
percent  of  their  2000  rates  and  0.25  lbs/ 
mmBtu.  Early  reduction  credits  are 
based  on  the  difference  between  0.25 
Ibs/mmBtu  and  source's  NOx  emission 
rate.  If  sources  are  not  required  to 
reduce  their  NOx  emission  rates  to  less 
than  80  percent  of  their  2000  rates,  units 
already  emitting  below  0.25  Ibs/mmBtu 
in  2000  could  apply  and  receive  credit 
without  making  any  reductions. 
Removing  or  changing  this  provision,  as 
suggested  by  commenters,  would  allow 
these  "low  emitters"  to  receive  credit 
even  though  they  made  little  or  no 
additional  reductions  in  response  to  the 
section  126  requirements.  The 
minimum  20  percent  level  of  reduction 
is  appropriate  to  ensure  that  the 
reduction  reflects  significant  efforts  to 
reduce  emissions  and  not  simply 
variation  in  NOx  emissions  that  would 
occur  without  any  significant  reduction 
efforts. 

Requiring  a  unit  to  reduce  its  NOx 
emission  rates  to  less  than  80  percent  of 
its  2000  rates  and  0.25  Ib/mmBtu  in 
order  to  be  eligible  establishes  a  control 
level  below  which  a  imit  must  reduce 
emissions  to  generate  early  reduction 
credits.  All  affected  sources  must 
comply  by  May  1,  2003.  and,  as 
explained  above,  recent  experience  has 
shown  that  SCR  may  be  successfully 
installed  in  less  than  a  year.  In 
analyzing  potential  control  levels  and 
determining  the  appropriate  level  for 
generation  of  early  reduction  credits, 
EPA  therefore  assiuned  that  one  third  of 
the  units  projected  to  install  SCR  would 
mstall  their  SCR  in  2001  with  an 
additional  third  in  2002  and  the  final 
third  in  2003.  The  analysis  assuimed  that 
each  year,  the  SCR  installations  would 
be  complete  before  the  start  of  the  ozone 
season,  i.e.,  with  sufficient  time  for 
sources  to  earn  reduction  credits  in 
2001  and  2002.  (For  a  further  discussion 
of  the  feasibility  of  installing  NOx 
controls  and  NOx  control 
implementation  and  budget 
achievement  dates  please  see  63  FR 
57447  and  64  FR  28302).  The  EPA  then 
used  IPM  to  estimate  the  summer  fuel 
usage  for  imits  projected  to  install  SCR 
at  15000  TriUion  Btus  (Docket  A-97-43, 
Category  rV-A-04).  Assuming  that  units 
with  SCR  would  operate  at  a  control 
level  of  0.10  Ibs/mmBtu,  EPA  analyzed 
imits'  potential  to  generate  early 
reduction  credits. 

At  less  stringent  emission  control 
level  requirements  such  as  0.30  lbs/ 
mmBtu  or  0.35  Ibs/mmBtu,  the  analysis 
showed  units  with  SCR  installed  in 
2001  and  2002  could  generate  enough 
early  reduction  credits  to  oversubscribe 
the  compliance  supplement  pool  by 
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each  year  from  2001-2003  before  the 
start  of  the  relevant  ozone  season)  is 
also  reasonable  at  the  State  level  since 
the  compliance  date  of  May  1.  2003 
applies  to  each  individual  source,  and 
therefore,  in  aggregate,  to  each  State. 
When  developing  the  State  trading 
program  budgets,  EPA  used  uniform 
control  level  across  the  region  [i.e.,  0.15 
Ibs/mmBtu  (assuming  historic  ozone 
season  heat  input  adjusted  for  growth  to 
the  year  2007)  for  large  EGUs  and  a  60 
percent  reduction  in  ozone  season  NOx 
emissions  compared  to  uncontrolled 
growth  in  2007  for  large  non-EGUs). 
Because  the  controls  are  uniform,  EPA 
anticipates  that  each  State  have  a 
controlled  ECU  emission  rate,  in 
aggregate,  around  0.15  Ib/mmBtu  and  a 
controlled  ECU  emission  rate,  in 
aggregate,  around  0.17  Ib/mmBtu. 
Therefore,  EPA  projects  that,  consistent 
with  EPA's  region-wide  analysis, 
sources  in  each  individual  State  will 
reduce  their  NOx  emission  rates  in  2001 
and  2002  to  below  0.25  Ibs/mmBtu  and 
generate  enough  early  reduction  credits 
to  fully  subscribe  the  State  compliance 
supplement  pool. 

5.  Banking 

Banking  is  generally  defined  as 
allowing  sources  that  make  emissions 
reductions  beyond  current  requirements 
to  save  and  to  use  these  excess 
reductions  to  exceed  requirements  in  a 
later  control  period.  Today's  final  rule 
allows  banking  consistent  with  the 
October  21,  1998  proposed  section  126 
rule  (63  FR  56312).  Allowances  not  used 
for  compliance  may  be  "banked,"  i.e., 
carried  over  into  the  next  compliance 
period  for  use.  Sources  may  bank 
unused  allowances  starting  in  the  first 
control  period  of  the  trading  program 
(2003).  NOx  Budget  units  that  hold 
additional  NOx  allowances  beyond 
what  is  required  to  demonstrate 
compliance  in  a  given  control  period 
may  carry-over  these  banked  allowances 
to  the  next  control  period. 

Allowances  are  valid  until  used  for 
compliance  or  deducted  from  an 
account  for  other  purposes.  With  one 
exception  [i.e.,  compliance  supplement 
pool  allowances)  NOx  allowances  never 
expire.  Banked  allowances  may  be  used 
or  sold  for  compliance  in  future  control 
periods.  (See  below  for  a  discussion  of 
management  of  banked  allowances 
under  the  section  126  action). 

Citing  it  as  a  mechanism  for  increased 
flexibility  and  cost  savings,  the 
commenters  unanimously  supported 
banking.  The  EPA  agrees  with  the 
commenters  that  banking  provides 
flexibility  to  sources.  It  allows  them  to 
make  reductions  beyond  required  levels 
and  "bank"  the  unused  portion  for  use 


or  sale  later.  Banking  has  several 
advantages:  It  can  encourage  earlier  or 
greater  reductions  than  are  required 
from  sources,  stimulate  the  market,  and 
encourage  efficient  use  of  the  market. 
Banking  can  also  provide  flexibility  in 
achieving  emissions  reduction  goals, 
i.e.,  by  allowing  sources  to 
accommodate  periodic  increased 
generation  activity  that  may  occur  in 
response  to  interruptions  of  power 
supply  from  non-NOx  emitting  sources. 
(For  further  discussion  on  EPA's 
rationale  for  including  banking  see  the 
Supplemental  proposal  to  the  NOx  SIP 
call  (63  FR  25934  and  25944),  the  final 
NOx  SIP  call  (63  FR  57472),  and  the 
Response  to  Comments  document  for 
the  final  NOx  SIP  call  (Section  IX.E.), 
and  the  October  21,  1998  proposed 
section  126  rule  (63  FR  56312)). 

The  EPA  is  finalizing  the  proposed 
regionwide  flow  control  mechanism  to 
control  the  use  of  banked  allowances 
when  a  significant  percentage  of  all 
allowcmces  are  banked  with  one 
exception.  Under  the  October  21,  1998 
section  126  proposal,  flow  control,  if 
applicable,  would  have  begun  in  2004 
( i.e.,  after  the  completion  of  the  end  of 
season  reconciliation  process  in  2003). 
In  final  part  97,  however,  flow  control 
cannot  be  triggered,  regardless  of  the 
number  of  banked  allowances,  until 
2005  (i.e.,  after  completion  of  the  2004 
end  of  season  reconciliation  process). 
(Please  see  below  for  a  detailed 
discussion  of  why  EPA  delayed  the 
implementation  of  flow  control).  As 
originally  proposed,  the  flow  control 
mechanism  establishes  a  discount  ratio 
of  2-for-l  on  the  use  of  banked 
allowances  above  a  certain  level.  The 
discount  ratio  becomes  effective  when 
banked  allowances  exceed  10  percent  of 
the  allowable  NOx  emissions  for  all 
sources  covered  by  the  NOx  trading 
program.  The  discount  ratio  only 
applies  to  allowances  when  they  are. 
used  for  compliance  purposes. 
Allowances  sold  or  traded  on  the 
allowance  market  are  never  subject  to 
flow  control. 

The  majority  of  the  commenters 
disagreed  with  restricting  the  use  of 
banked  allowances.  Commenters 
asserted  that  flow  control  will  decrease 
sources'  flexibility  and  discourage  both 
the  use  of  the  market  and  early 
emissions  reductions.  Numerous 
commenters  pointed  to  unrestricted 
banking  in  the  Title  FV  Acid  Rain 
Program  as  a  key  reason  that  the  Acid 
Rain  Program  is  cost  effective.  A  few 
commenters  suggested  modified  flow 
control  mechanisms,  such  as  setting  the 
trigger  level  for  flow  control  at  20 
percent  rather  than  10  percent  of  the 
allowable  NOx  emissions,  or  using  an 


FederalRegister/Vol.  65,  No.  11 /Tuesday  January'  18,  2000 /Rules  and  Regulations 


2717 


alternative  discount  ratio,  such  as  1.2:1 
or  1.3:1.  One  commenter  argued  that  the 
flow  control  ratio  was  not  designed 
based  on  air  quality  needs. 

The  Agency  received  several 
comments  that  supported  flow  control. 
Commenters  stated  that  banking 
restricted  by  flow  control  still  provides 
flexibility  for  sources  while  limiting  the 
potential  for  "excessive  use"  of  banked 
allowances  in  a  given  control  period 
leading  to  increased  ozone. 

Today's  rule  aims  to  achieve  specified 
limits  on  ozone  season  NOx  emissions 
in  specified  years  for  the  purpose  of 
reducing  NOx  and  ozone  transport  from 
upwind  States  found  to  be  significantly 
contributing  to  the  non-attaiiunent  of 
NAAQS  in  downwind  States  during  the 
ozone  season.  EPA  believes  it  is 
appropriate  to  manage  banked 
allowances,  by  placing  some  limitation 
on  the  amount  of  emissions  variability 
that  may  occur  as  a  result  of  using 
banked  allowances.  Flow  control 
provides  some  measure  of  insurance 
that  banked  allowances  will  not  be  used 
excessively  and  thereby  result  in  section 
126  named  sources  significantly 
contributing  to  downwind  non- 
attaiiunent.  The  discount  ratio,  when 
triggered,  also  provides  an  added  benefit 
for  the  environment  by  allowing  two 
allowances  to  be  removed  for  every  one 
ton  of  NOx  emitted.  That  extra 
allowance  deducted  fi-om  the  system 
represents  one  less  ton  of  future  NOx    » 
emissions.  At  the  same  time,  flow 
control  retains  much  of  the  flexibility 
and  benefits  associated  with  banking  for 
soiuces.  (For  further  discussion  of  the 
requirements  of  section  126  and  how 
today's  rule  meets  them,  see  the 
preamble  to  this  rule  (Sections  II. A., 
II.B.,  and  III.D),  the  May  25, 1999 
section  126  final  rule  (64  FR  28254,  and 
28307),  and  the  final  NOx  SIP  call  (63 
FR  57431). 

The  EPA  changed  the  first  year  in 
which  flow  control  may  be  triggered 
from  2004  under  the  proposal,  to  2005 
under  final  part  97.  The  EPA  delayed 
flow  control's  implementation  date  in 
response  to  commenter's  concerns 
regarding  the  feasibility  of  installing  the 
NOx  control  equipment  required  as  a 
result  of  the  section  126  control  remedy 
without  any  risk  to  electricity  reliability. 
The  EPA  believes  it  is  appropriate  to 
give  sources  trading  under  the  Federal 
NOx  Budget  Trading  Program  this 
additional  flexibility  in  light  of  recent 
experience  with  the  OTC's  NOx  trading 
program.  At  the  completion  of  the  first 
ozone  season  for  the  OTC's  trading 
program,  EPA  calculated  a  preliminary 


flow  control  ratio  of  0.49.1'*  (Note:  0.49 
represents  the  ft-action  of  an  OTC 
source's  banked  allowances  that  will  be 
deducted  at  the  rate  of  one  allowance 
per  ton  of  NOx  emissions  during  the 
2000  ozone  season  end  of  season 
reconciliation  process.  The  remaining 
fraction  (0.51)  of  an  OTC  source's 
banked  allowances  will  be  subject  to  the 
discount  ratio  under  flow  control  and 
deducted  at  the  rate  of  two  allowances 
per  ton  of  NOx  emissions).  While,  based 
on  its  analysis  under  the  NOx  SIP  call, 
EPA  does  not  expect  flow  control  to  be 
triggered  in  either  the  section  126  region 
or  the  wider  SIP  call  region,  EPA 
understands  that  the  OTC  program's 
relatively  large  flow  control  ratio  has 
heightened  sources'  concerns  that  there 
will  not  be  enough  allowances  for 
compliance  in  the  initial  years  of  the 
Federal  NOx  Budget  Trading  Program. 
While  EPA  disagrees  with  these 
concerns,  it  is  addressing  commenters' 
concerns  by  both  adopting  (as  discussed 
above)  a  compliance  supplement  pool 
and  delaying  the  implementation  of 
flow  control  until  2005.  This  approach 
gives  sources  greater  assurance  that  they 
will  be  able  to  use  compliance 
supplement  pool  allowances  for 
compliance  and  before  such  allowances 
expire.  (For  a  detailed  discussion  of 
commenter's  concerns  and  EPA's 
response  regarding  the  effects  of 
implementing  the  section  126  control 
remedy  on  the  reliability  of  electricity 
see  section  in.B.4.  of  this  preamble.  For 
a  further  discussion  of  the  feasibility  of 
installing  NOx  controls  and  NOx  control 
implementation  and  budget 
achievement  dates  please  see  63  FR 
57447  and  64  FR  28302.) 

However,  the  Agency  does  not  believe 
it  is  appropriate  to  delay 
implementation  of  flow  control  beyond 
2005.  Section  126  requires  named 
sources  to  eliminate  their  significant 
contribution  to  downwind  non- 
attainment  as  expeditiously  as 
practicable.  Further,  any  delay  beyond 
2005  would  potentially  interfere  with 
the  attainment  needs  of  downwind 
petitioning  Slates.  Downwind 
petitioning  states  generally  must 
demonstrate  attaiiunent  by  2007,  and  to 
do  so  they  will  have  to  rely  on  three 
years  of  air  quality  data,  from  2005 
through  2007.  Were  flow  control 
delayed  beyond  2005  there  is  a  risk  that 
excessive  use  of  banked  allowances  in 
2005  would  allow  continued  significant 
contribution  in  that  year,  which  would 


•^The  flow  control  ratio  of  0.49  is  based  on 
preliminary  emissions  data  that  has  not  yet  been 
qualify  assured  by  EPA.  Afier  EPA  has  quality 
assured  the  emissions  data  the  flow  control  ratio 
listed  may  change.  However,  EPA  does  not  expect 
a  significant  change  in  its  value. 


in  tiu-n  jeopardize  the  attainment  goals 
of  the  downwind  States.  The  EPA 
believes  that  delaying  the 
implementation  of  flow  control  by  just 
one  year,  from  2004  to  2005.  together 
with  adopting  the  compliance 
supplement  pool,  strikes  an  appropriate 
balance  between  commenters'  concerns 
and  the  environmental  goal  of  126,  i.e., 
to  eliminate  significant  contribution 
from  named  sources  as  expeditiously  as 
practicable. 

EPA  notes  that  the  fact  that  the  Acid 
Rain  regulations  provide  for  unlimited 
banking  of  sulfur  dioxide  allowances  is 
not  relevant  to  the  treatment  of  banking 
here.  In  developing  the  Acid  Rain 
regulations.  EPA  did  not  adopt  any 
limitation  oabanking  because  title  FV 
itself  provides  for  unlimited  banking. 
See  42  U.S.C.  7651a(3)  (definiUon  of 
"allowances")  and  765lb(b)  (stating  that 
an  allowance  authorizes  emissions  of  1 
ton  of  sulfur  dioxide  in  the  ciirrent  or 
any  later  year).  No  similar  statutory 
provision  applies  to  the  NOx  Budget 
Trading  Program. 

Commenters  also  raised  concerns  that 
flow  control  will  discourage  early 
emissions  reductions.  While  EPA  agrees 
that  flow  control  may  lessen  the 
incentive  to  make  early  reductions,  the 
Agency  disagrees  with  the  assertion  that 
it  removes  all  incentives  for  early 
emissions  reductions.  Flow  control  has 
a  limited  effect  because  it  does  not 
prohibit  a  source  from  banking  or 
selling  excess  NOx  allowances  that  are 
the  result  of  emissions  reductions  or 
prohibit  a  sotuce  from  using  the  excess 
NOx  allowances.  When  the  2-for-l 
discount  rate  is  triggered,  this 
discourages  (but  does  not  bar)  excessive 
use  of  banked  allowances  '**  and  tends  to 
limit  total  emissions  in  any  given 
control  period,  thereby  supporting  the 
goal  of  achievement  of  attainment  in 
downwind  non-attainment  areas  by 
2007.  Furthermore,  by  not 
implementing  flow  control  until  2005, 
flow  control  will  not  affect  a  source's 
incentive  to  generate  early  reduction 
credits.  Allowances  from  the 
compliance  supplement  pool  [i.e.,  early 
reduction  credits)  will  expire  after  the 
end  of  season  reconciliation  process  in 
2004,  before  flow  control  may  be 
triggered  under  final  part  97. 

Tne  EPA  disagrees  with  the 
commenters'  assertions  that  flow  control 
will  discourage  the  use  of  the  market 
and  limit  sources'  flexibility.  As 
discussed  above,  flow  control  has 
limited  effects  and  does  not 
significantly  reduce  the  benefits 


"■Consequently,  it  is  still  necessary  to  limit  the 
number  of  allowances  in  the  compliance 
supplement  pool  as  discussed  above. 
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associated  with  I  anking  [i.e.,  flexibility 
to  sources,  stimu  ation  of  the  market, 
and  incentive  to  )ver-compIy).  Also,  as 
discussed  above,  it  discourages  the 
excessive  use  of  tanked  allowances  and 
thereby  supports  achievement  of  the 
program's  enviro  imental  goals.  Since 
the  withdrawal  r  itio  is  known  before 
the  start  of  the  cc  ntrol  period,  sources 
will  know  if  and  at  what  level  flow 
control  will  be  aj  plied  and  can  plan 
their  compliance  strategies  accordingly. 
The  EPA  maintai  ns  that  banking  with 
the  finalized  flov  control  mechanism 
achieves  a  reasor  able  balance  between, 
on  one  hand,  fle>  ibility  and 
encouragement  o '  greater  reductions 
than  required  anil,  on  the  other  hand, 
ensuring  achieve  ment  of  the 
environmental  gc  eds  of  the  NOx  Budget 
Trading  Program 

When  EPA  pro  posed  the  part  96  NOx 
Budget  Trading  F  rogram  in  1997,  it 
examined  variou  i  options  for  managing 
banked  allowanc  js.  These  options 
included  placing  a  limit  on  the  number 
of  allowances  a  s  jurce  could  bank  and 
using  a  source-b)  -source  approach  to 
flow  control  rath  ;r  than  a  regionwide 
approach.  The  El 'A  finalized  the  part  96 
and  the  section  1 26  action  with  a 
regionwide  approach  to  flow  control 
because  EPA  beli  eved  that  regionwide 
flow  control  best  retains  the  flexibility 
associated  with  h  anking  while  limiting 
the  potential  neg  itive  impact  on  the 
achievement  of  a  ir  quality  goals  due  to 
the  "excessive  ui  e"  of  allowances  in  a 
given  control  pei  iod.  (Further 
discussion  of  wh  y  EPA  is  choosing  to 
manage  banked  i  llowances  with  a 
regionwide  appn  )ach  to  flow  control  can 
be  found  in  the  supplemental  proposal 
for  tJie  NOx  SIP  (  all  (63  FR  25935).  the 
final  NOx  SIP  ca  1  (63  FTl  57473),  and 
in  the  Response  o  Comments  to  the 
Final  NOx  SIP  a  11  Document  (Section 
IX.E.4)). 

By  delaying  th  3  implementation  of 
flow  control  und  3r  the  section  126 
control  remedy  until  2005,  EPA  is 
giving  sources  trading  under  the  Federal 
NOx  Budget  Traaing  Program  one  year 
of  additional  fle>  ibility  over  sources 
trading  under  po  ssible  State  rules  in 
response  to  the  ^  Ox  SEP  call.  However, 
the  flow  control  iiscoimt  ratio  only 
applies  to  allowt  nces  when  they  are 
used  for  complia  nee  purposes. 
Allowances  sold  or  traded  on  the 
allowance  marke  t  are  never  subject  to  a 
discount  ratio.  F  irthermore,  since  all 
sources  in  both  t  le  section  126  region 
and  the  wider  Ni  Dx  SIP  call  region  are 
under  a  cap  that  was  derived  from  the 
same  emissions  i  lontrol  level 
assumptions,  th(  transfer  of  allowances 
from  a  source  su  jject  to  flow  control  to 
a  source  not  sub  ect  to  flow  control,  or 


vice  versa,  does  not  risk  violating  the 
emissions  limitations  applicable  to 
either  region.  Therefore,  EPA  does  not 
believe  that  the  one-year  difference 
between  the  two  trading  programs  (parts 
96  and  97)  will  interfere  with  the 
trading  of  NOx  allowances  and  sees  no 
need  to  restrict  trading  between  the  two 
regions  as  a  result  of  this  difference. 
(For  further  discussion  of  trading 
between  the  section  126  region  and  the 
wider  SIP  call  region  see  section  III.A.4 
of  this  preamble).  After  2005,  flow 
control  will  be  consistent  between  the 
Federal  NOx  Budget  Trading  Program 
and  possible  State  rules  under  the  NOx 
SIP  call  and  the  model  NOx  Budget 
Trading  Program  rule  (part  96).  If  flow 
control,  which  affects  compliance,  were 
eliminated  entirely  sources  might  have 
an  incentive  to  shift  emissions  from  the 
wider  NOx  SIP  region  to  the  section  126 
region  or  vice  versa. 

6.  Emissions  Monitoring  and  Reporting 

Today's  final  rule  finalizes  monitoring 
provisions  in  subpart  H  of  part  97.  This 
subpart  references  the  monitoring  and 
reporting  requirements  of  subpart  H  of 
part  75.  The  provisions  of  subpart  H  of 
part  75  were  finalized  on  October  27, 
1998  and  revised  on  May  26,  1999  (See 
63  FR  5749&-57514  and  64  FR  28624- 
28630). 

In  general,  EPA  has  retained 
essentially  the  same  monitoring 
provisions  in  part  97  that  it  proposed. 
Sources  subject  to  the  Federal  NO  x 
Budget  Program  must  comply  with  the 
monitoring  provisions  of  part  75  for 
NOx  emissions  and  heat  input  rate. 
These  soiwces  include  large  electric 
generating  units  and  large  industrial 
boilers  or  industrial  turbines.  Internal 
combustion  engines,  glass 
manufacturers,  cement  kilns,  or  other 
NOx  emitting  sources  are  not  required 
to  comply  with  the  Federal  NOx  Budget 
Trading  Program  and  therefore  are  not 
required  to  comply  with  part  75. 
However,  if  a  small  electric  generating 
imit,  a  small  industrial  boiler,  or  a  small 
industrial  tiubine  chooses  to  opt-in,  it 
must  comply  with  part  75.  Coad-fired 
units  must  monitor  their  NOx  mass 
emissions  and  heat  input  using 
continuous  emission  monitoring 
systems  (CEMS).  Gas- fired  and  oil-fired 
units  have  additional  monitoring 
options,  including: 

•  Fuel  sampling  and  analysis  and  fuel 
usage  to  determine  heat  input  rate  for  all 
gas-fired  and  oil-fired  units  (Appendix 
D  of  part  75); 

•  Unit-specific  correlations  of  NOx 
and  heat  input  rate,  for  gas-fired  and  oil- 
fired  peaking  units  (Appendix  E  of  part 
75);  and 


•  The  less  rigorous  monitoring 
procedures  in  §  75.19,  for  gas-fired  and 
oil-fired  units  that  emit  less  than  a 
certain  tonnage  '^  of  SO2  or  NOx  during 
a  year  or  ozone  season. 
In  addition,  any  affected  source  has  the 
option  of  petitioning  the  Administrator 
under  subpart  E  of  part  75  for  an 
alternative  to  a  NOx  CEMS.  Alternative 
monitoring  systems  must  be  approved 
by  EPA  before  they  may  be  used  to 
report  emission  data  for  compliance. 
Sources  that  voluntarily  opt-in  to  the 
Federal  NOx  Budget  Trading  Program 
must  meet  part  97  monitoring 
requirements. 

Today's  final  rule  includes  some 
revisions  to  subpart  H  of  part  97  to  be 
consistent  with  the  May  26,  1999 
revisions  to  part  7 5.. For  example,  EPA 
has  revised  the  language  of  §  97.70(c)  to 
allow  for  conditional  validation  of  data 
before  certification  testing  is  completed. 
See  64  FR  28564  and  28575,  May  26, 
1999.  Similarly,  §  97.72  is  revised  to 
provide  that  data  are  considered  invalid 
and  must  be  replaced  by  substitute  data 
when  monitors  do  not  meet  quality 
assurance  or  data  validation 
requirements  for  certification, 
recertification,  or  quality  assurance 
testing,  as  set  forth  in  part  75.  See  64  FR 
28575-28577.  By  further  example,  in 
§  97.71(b)(2),  the  Agency  revised 
language  concerning  changes  to  a 
monitoring  system  that  require 
recertification  to  be  consistent  with 
recent  changes  to  §  75.20Cb).  See  64  FR 
28582  and  28594.  In  addition,  EPA 
revised  the  deadlines  in  §  97.74(d)(2)  for 
submission  of  quarterly  reports  for  units 
not  subject  to  the  Acid  Rain  Program. 
The  Agency  made  these  revisions  to  be 
consistent  with  changes  in  §  75.74(c) 
concerning  reporting  for  the  ozone 
season,  instead  of  the  entire  year.  See  64 
FR  28581-28583.  Further,  throughout 
subpart  H  of  part  97,  the  Agency  uses 
the  terms  "heat  input  rate"  and  "stack 
flow  rate"  instead  of  "heat  input"  or 
"flow"  to  clarify  the  value  that 
monitoring  equipment  measures  on  an 
hourly  basis  during  unit  operation  and 
that  must  be  reported  for  each  hour  of 
unit  operation.  This  is  consistent  with 
the  use  of  these  terms  in  the  revisions 
to  part  75.  See  64  FR  28664-28665  and 
28668-28671.  In  order  to  clarify  the 
distinction  between  "heat  input"  and 
"heat  input  rate,"  the  Agency  added  a 
definition  for  "heat  input  rate"  in  §  97.2. 
Fiulher,  the  "heat  input"  definition 
itself  is  revised  to  state  clearly  the  units 
of  measxu'e  (i.e.,  time  period,  mmBtu, 


"For  units  in  the  Acid  Rain  Program,  the  limits 
are  25  tons  of  SO2  and  50  tons  of  NOx  per  year. 
For  units  that  are  not  subject  to  the  Acid  Rain 
Program,  such  as  industrial  boilers,  the  limit  is  25 
tons  of  NOx  per  ozone  season. 
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Btu,  and  lb)  used  in  calculating  heat 
input. 

Today's  final  rule  also  revises  subpart 
H  to  reflect  the  approach  that  EPA  is 
adopting  for  allocating  NO  x  allowances. 
In  the  final  part  97,  EPA  requires  units 
subject  to  the  Federal  NOx  Budget 
Trading  Program  to  monitor  and  report 
heat  input.  This  is  consistent  with 
EPA's  approach  in  today's  final  rule  of 
initiating  the  program  through 
allocations  based  on  heat  kiput  for  the 
years  2003  through  2008.  The  Agency 
has  revised  §§  97.70(a)(2)  and  97.76  to 
reflect  that  under  the  Federal  NOx 
Budget  Trading  Program,  the 
Administrator  allocates  initially  on  the 
basis  of  heat  input  for  each  State.  In 
contrast,  under  part  96,  States  allocate 
allowances  and  have  the  option  of 
allocating  based  on  some  other 
approach.  As  discussed  above,  EPA 
plans  to  propose  requirements  for 
monitoring  and  reporting  of  output  data, 
either  electric  generation  or  thermal 
output,  in  time  for  electric  generating 
units  to  monitor  and  report  output  data 
by  the  year  2002.  Because  the 
monitoring  equipment  for  output  is 
already  installed  at  the  vast  majority  of 
units,  the  Agency  anticipates  that  these 
future  provisions  will  result  in  little  or 
no  additional  cost. 

In  today's  final  rule,  EPA  also  adopted 
some  substantive  changes  from  subpart 
H  of  part  96  and  the  October  21,  1998 
proposed  section  126  rule  in  order  to 
simplify  certain  monitoring  provisions. 
For  example,  the  final  rule  reflects  the 
following  changes.  First,  language  is 
added  to  §  97.71(b)(3){iv)(D)  to  make  it 
clear  that  the  procedures  for  lost 
certification  apply  either  to  notices  of 
disapproval  of  certification  applications 
or  to  notices  of  disapproval  of 
certification  status  through  audit 
decertification.  Second,  the  various 
dates  in  proposed  §  97.71(c)  for 
provisional  certification  of  the  low  mass 
emissions  excepted  methodology  under 
§  75.19  are  removed  and  replaced  by  a 
few  more  general  dates.  For  units  that 
do  not  have  certified  monitoring 
equipment  when  the  NOx  authorized 
account  representative  submits  the 
certification  application  for  the  low 
mass  emissions  excepted  methodology, 
the  date  of  provisional  certification  is 
the  date  of  the  submission  of  the 
certification  application.  For  units  that 
already  have  certified  monitoring 
equipment  when  the  NOx  authorized 
account  representative  submits  the 
certification  application  for  the  low 
mass  emissions  excepted  methodology, 
the  date  of  provisional  certification  is 
either  January  1  of  the  next  calendar 
year  or  May  1  of  the  next  control  period, 
depending  on  whether  the  source 


reports  on  an  aimual  or  a  control  season 
basis.  The  schedule  of  multiple 
provisional  certification  dates  in  the 
proposal,  on  one  hand,  was 
lumecessarily  complicated  and,  on  the 
other  hand,  did  not  cover  all  possible 
situations.  The  muldple  dates  in  the 
proposed  language  are  unnecessary 
because  a  source  can  provide  data  back 
to  the  begirming  of  the  year  or  control 
season  to  qualify  to  use  the  method. 
Third,  the  Agency  added  language  to 
§  97.71(b)(3)(v)(A)  referencing  the 
applicable  procedures  in  part  75 
concerning  missing  data  for  initial 
certifications  or  recertifications  to 
replace  invalid  data.  Finally,  EPA 
revised  the  proposed  §  97.74(d)  to  make 
it  clear  that  emissions  data  must  be 
recorded  and  reported  as  of  the  dates 
specified  in  the  provision  and  that  the 
references  to  provisional  certification 
also  apply  to  the  low  mass  emission 
excepted  methodology  (under 
§  97.71(c)),  as  well  as  to  the  procedures 
for  monitoring  equipment  under 
§97.71(b)(3)(iii).  Some  provisions  in  the 
proposal  mentioned  only  the  reporting 
of  data,  although  the  data  must,  of 
coiu-se,  be  recorded  in  order  to  be 
reported. 

In  today's  final  rule,  EPA  also  adopted 
some  minor  word  changes  fi"om  subpart 
H  of  part  96  and  the  October  21,  1998 
proposed  sectioa  126  rule  that  clarify, 
but  do  not  alter  the  substance  of,  the 
provisions.  First,  §  97.70(b)  includes 
minor  word  changes  that  restate  the 
compliance  deadlines  in  proposed 
§  97.70(b)  to  distinguish  more  clearly 
among  the  deadlines  based  on  whether 
the  unit  is  under  §  97.4(a)(1)  or 
§  97.4(a)(2)  (i.e.,  electric  generating  unit 
or  non-electric  generating  unit)  and 
whether  the  unit  reports  on^n  annual 
or  control  period  basis.  The  changes 
also  clarify  that  the  deadlines  apply  to 
the  owners  or  operators  of  the  units  and 
cover  the  monitoring  requirements  in 
§§  97.70(a)(1)  through  (3)  and  that  data 
must  be  recorded,  reported  and  quality 
assured.  Second,  proposed  §  97.70(c)(1) 
is  removed  because  it  essentially 
duplicates  §  97.70(b)(2).  Third,  in 
§  97.70,  EPA  removed  references  to 
certain  non-NOx  Budget  units  i.e.,  units 
on  a  common  stack  with  NOx  Budget 
units  mider  §  75.72(b)(2)(ii))  and 
replaces  them  with  a  general  reference 
to  such  non-NOx  Budget  units.  The 
general  reference  reiterates  the 
requirement  in  part  75  that  such  units 
meet  the  same  requirements  as  units 
with  emission  limitations  (here,  NOx 
Budget  units).  Fourth,  §  97.71(b) 
introductory  text  is  reordered  and 
revised  to  make  it  clear  that  §§  97.71(c) 
and  (d)  provide  additional  requirements 


for  units  subject  to  the  low  mass 
emission  methodology  or  an  alternative 
monitoring  system.  Section  97.71(c)  and 
(d)  include  parallel  changes.  Finally,  a 
reference  to  §  75.66  is  added  to 
§  97.75(b)  to  make  it  clear  that  the 
requirements  of  §  75.66  apply  to 
petitions  under  part  97. 

Under  subpart  H  of  part  97,  EPA 
requires  sources  in  the  Federal  NOx 
Budget  Trading  Program  to  monitor  and 
report  their  emissions  in  accordance 
with  relevant  portions  of  part  75.  (These 
provisions  also  apply  to  monitoring  of 
emissions  from  sources  under  the  NOx 
SIP  Call).  The  EPA  promulgated 
revisions  to  part  75  that  establish  NOx 
mass  monitoring  requirements  and 
provide  greater  flexibility  to  regulated 
sources.  The  EPA  made  these  changes  in 
subpart  H  of  part  75  at  the  same  time  the 
Agency  finalized  the  NOx  SIP  Call  on 
October  27,  1998. 

Subpart  H  of  part  97  addresses 
monitoring  and  reporting  requirements 
including  general  requirements,  initial 
certification  and  recertification 
procedures,  out  of  control  periods, 
notifications,  recordkeeping  and 
reporting,  and  petitions.  The  provisions 
are  essentially  the  same  as  the 
monitoring-related  provisions  in  subpart 
H  of  part  96,  with  cross  references  to  the 
appropriate  sections  of  parts  75  and  97. 

Some  of  the  differences  between  the 
provisions  reflect  the  fact  that 
administration  of  the  monitoring 
requirements  will  be  overseen  by  only 
EPA  under  part  97,  rather  than  by  both 
EPA  and  the  permitting  authority  under 
part  96.  As  a  result,  for  example, 
monitoring  certification  applications 
under  part  97  will  be  submitted  to  the 
Administrator  and  the  appropriate  EPA 
Regional  Office  in  addition  to  the 
permitting  authority,  and  the 
Administrator,  njot  the  permitting 
authority,  will  act  on  the  applications. 
Further,  the  Administrator  will  process 
all  audit  decertifications  and  all 
petitions  for  alternatives  to  the 
monitoring  requirements. 

A  number  of  commenters  expressed 
support  for  the  proposed  monitoring 
requirements  in  part  75.  subpart  H.  A 
few  commenters  agreed  that  part  75. 
subpart  H  should  be  used  as  the  basis 
for  monitoring  requirements  for  sources 
participating  in  the  trading  program. 
Commenters  agreed  that  the  ability  to 
accurately  and  consistently  account  for 
all  emissions  should  be  included  as  one 
of  the  criteria  for  including  sources  in 
the  trading  program. 

However,  some  commenters  raised 
specific  concerns  regarding  the 
monitoring  requirements  as  proposed. 
In  particular,  these  commenters  raised 
concerns  about  the  potential  burden  of 
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units  to  measure  their  fuel  usage  to 
determine  heat  input,  rather  than 
installing  CEMS  for  this  purpose. 
Appendix  E  of  part  75  allows 
infrequently  operated  oil-fired  and  gas- 
fired  units  to  develop  a  unit-specific 
correlation  of  NOx  emission  rate  and 
heat  input  rate,  rather  than  installing 
NOx  CEMS  to  measure  NOx  emissions. 
The  EPA  believes  that  the  monitoring 
provisions  in  part  75  are  tailored  to 
different  types  of  sources,  and  give 
considerable  flexibility  for  smaller 
sources. 

As  explained  in  section  VII.D.3.  of  the 
preamble  to  the  final  NOx  SIP  Call  and 
in  responses  in  section  C.3.  of  the  NOx 
SIP  Call  Response  to  Comment 
document,  EPA  does  not  believe  that 
other  options  that  commenters 
suggested  as  alternatives  to  CEMS 
adequately  quantify  NOx  mass 
emissions  for  ensuring  compliance  with 
the  trading  program.  Some  of  the 
commenters  who  were  concerned  about 
the  use  of  CEMS  suggested  no 
alternative  means  of  determining 
compliance  with  a  NOx  mass  emissions 
limit.  For  example,  some  commenters 
suggested  using  title  V  compliance 
assurance  monitoring  (CAM)  protocols 
in  part  64.  However,  CAM  protocols  are 
intended  to  verify  that  a  source's 
emissions  stay  below  a  certain  rate;  they 
are  not  intended  to  accurately  measure 
mass  emissions.  For  this  and  several 
other  reasons,  EPA  concluded  in  the 
preamble  to  the  CAM  regulations  that 
CAM  monitoring  was  not  appropriate 
for  use  in  an  emissions  trading  program 
(62  FR  54915,  54916,  and  54922).  The 
EPA  notes  that  some  of  the  provisions 
of  §  75.19  for  low  mass  emission  units 
are  similar  to  commenters"  suggestions 
for  use  of  emission  factors  combined 
with  an  actual  firing  rate. 

Under  subpart  E  of  part  75,  a  source 
could  use  a  predictive  emission 
monitoring  system  (PEMS)  if  the  NO  x 
Authorized  Account  Representative 
petitions  to  use  the  PEMS  and  EPA 
approves  the  PEMS  as  meeting  the 
requirements  of  subpart  E.  The  EPA  is 
currently  working  together  with  sources 
on  a  long-term  project  to  examine  the 
performance  of  PEMS  compared  to 
CEMS.  PEMS  is  not  yet  a  monitoring 
method  that  is  generally  applicable. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 


requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or  * 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

The  EPA  believes  that  today's  action 
is  a  "significant  regulatory  action."  The 
adoption  of  the  Federal  NOx  Budget 
Trading  Program,  in  lieu  of  the  default 
remedy  contained  in  the  May  25  NFR, 
raises  novel  legal  and  policy  issues  that 
are  appropriate  for  OMB  consideration. 

However,  this  action  will  not  impose 
any  additional  costs  or  burdens  on 
regulated  entities  beyond  the  costs  that 
would  have  been  associated  with  the 
requirements  imposed  by  the  May  25 
NFR.  This  action  is  limited  to  changing 
the  mechanism  for  making  the  findings 
under  section  126,  staying  the 
affirmative  technical  determinations 
based  on  the  8-hour  ozone  NAAQS,  and 
replacing  the  default  control 
requirements  for  sources  with  the 
Federal  NOx  Budget  Trading  Program. 

Removing  the  automatic  triggering 
mechanism  for  making  findings  and 
instead  making  findings  based  on  the  1- 
hour  standcud  directly  through  this 
action  simply  changes  the  mechanism 
for  making  the  section  126  findings. 
Those  section  126  findings  would  have 
been  made  with  or  without  today's 
action.  Nor  does  this  rule  change  the 
scope  or  substance  of  the  findings.  With 
the  stay  of  the  NOx  SIP  call  requirement 
for  States  to  submit  SIP  revisions  by 
September  30,  no  States  containing 
sources  covered  by  the  section  126 
findings  had  submitted  SIP  revisions  by 
that  date.  As  a  consequence,  EPA  would 
not  have  been  able  to  propose  approval 
of  any  SIP  submissions  complying  with 
the  NOx  SIP  call  by  November  30.  Thus, 
the  section  126  findings  made  in  today's 
rule  would  have  been  automatically 
triggered  on  November  30  under  the 
May  25  NFR  in  the  absence  of  today's 
action. 

Today's  rule  also  stays  the  affirmative 
technical  determinations  based  on  the  8- 
hour  ozone  NAAQS.  This  action  stays 
requirements  that  would  otherwise  have 
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been  imposed  on  sources  in  seven  states 
and  imposes  no  new  requirements  with 
respect  to  those  sources.  Finally,  while 
the  Federal  NOx  Budget  Trading 
Program  contains  new  requirements  for 
compliance,  the  Trading  Program 
replaces  the  default  remedy,  which 
contained  less  flexible,  and  hence,  more 
costly,  requirements  for  compliance  that 
otherwise  would  have  applied  under  the 
May  25  NFR.  Thus,  with  respect  to  these 
provisions  as  well,  today's  rule  imposes 
no  new  additional  costs.  Because 
today's  action  imposes  no  new 
compliance  burdens  beyond  what 
otherwise  would  have  been  required 
under  the  May  25  NFR,  this  action  will 
not  have  an  annual  effect  on  the 
economy  of  more  than  $100  million. 

For  the  May  25  NFR,  EPA  relied  for 
purposes  of  Executive  Order  12866  on 
analyses  prepared  for  the  NOx  SIP  call 
(63  FR  57356,  October  27,  1998). 
Today's  rule  will  reduce  the  costs  of  the 
May  25  NFR  by  narrowing  its  scope  and 
providing  a  more  flexible  compliance 
regime.  Thus,  EPA  has  prepared  a  RIA 
summarizing  the  potential  impacts 
associated  with  the  final  section  126 
regulations  contained  in  40  CFR  52.34, 
as  modified  by  today's  action,  titled 
"Regulatory  Impact  Analysis  for  the 
Final  Section  126  Petition  Rule."  (The 
EPA  is  referring  here  to  the  full  set  of 
requirements  under  40  CFR  52.34  as  the 
"final  section  126  regulations,"  "section 
126  regulations,"  or  "section  126  rule.") 
This  RIA  assesses  the  costs,  benefits, 
and  economic  impacts  associated  with 
federally-imposed  requirements  in  the 
final  section  126  regulations  to  reduce 
NOx  emissions  from  sources 
contributing  to  downwind 
nonattainment  of  the  ozone  NAAQS.  It 
takes  into  account  the  changes  in  the 
NOx  emissions  inventory  made  as  a 
result  of  the  inventory  correction 
notices  referred  to  earlier  in  this  notice, 
the  substitution  of  the  Trading  Program 
for  the  default  remedy  as  well  as  the 
narrower  geographic  scope  covered  by 
and  fewer  sources  affected  by  the 
section  126  remedy  as  a  result  of  EPA's 
stay  of  the  affirmative  technical 
determinations  based  on  the  8-hour 
NAAQS  for  ozone. 

The  RIA  for  the  final  section  126 
regulations  addresses  the  costs  and 
benefits  associated  with  reducing 
emissions  at  sources  covered  by  the 
petitions  submitted  to  EPA.  The  RIA 
concludes  that  the  national  aimual  cost 
of  actions  by  affected  sources  to  comply 
with  the  section  126  rule  is 
approximately  Sl.O  billion  (1990 
dollars)  and  $1.2  billion  (1997  dollars). 
The  RIA  also  concludes  that  by  using 
EPA's  preferred  approach  to  monetizing 
reductions  in  PM-related  prematine 


mortality — the  Value  of  Statistical  Life 
(VSL)  approach — total  monetized 
benefits  (from  reductions  in  ozone  and 
PM  concentrations)  of  the  final  section 
126  rule  are  projected  to  be  around  $1.4 
billion  (1997  dollars).  Any  comparison 
of  benefits  and  costs  for  this  rule  will 
provide  limited  information,  given  the 
incomplete  estimate  of  benefits. 
However,  even  with  the  limited  set  of 
benefit  categories  we  were  able  to 
monetize,  monetized  net  benefits  (  i.e. 
monetized  benefits  net  of  costs)  using 
EPA's  preferred  method  for  valuing 
avoided  incidences  of  prematiue 
mortality  are  approximately  $0.3  billion 
(1997$).  ^ 

The  adoption  of  a  value  for  the 
projected  reduction  in  the  risk  of 
premature  mortality  is  the  subject  of 
continuing  discussion  within  the        £■ 
economic  and  public  policy  analysis 
community  within  and  outside  the 
Administration.  In  response  to  the 
sensitivity  on  this  issue,  we  provide 
estimates  reflecting  two  alternative 
approaches.  The  first  approach — 
supported  by  some  in  the  above 
community  and  preferred  by  EPA — uses 
a  Value  of  a  Statistical  Life  (VSL) 
approach  developed  for  the  Clean  Air 
Act  Section  812  benefit-cost  studies. 
This  VSL  estimate  of  $5.9  million 
(1997$)  was  derived  fi-om  a  set  of  26 
studies  identified  by  EPA  using  criteria 
established  in  Viscusi  (1992),  as  those 
most  appropriate  for  environmental 
policy  analysis  applications. 

An  alternative,  age-adjusted  approach 
is  preferred  by  some  others  in  the  above 
community  both  within  and  outside  the 
Administration.  This  approach  was  also 
developed  for  the  Section  812  studies 
and  addresses  concerns  with  applying 
the  VSL  estimate — reflecting  a  valuation 
derived  mostly  from  labor  market 
studies  involving  healthy  working-age 
manual  laborers — to  PM-related 
mortality  risks  that  are  primarily 
associated  with  older  populations  and 
those  with  impaired  health  status.  This 
alternative  approach  leads  to  an 
estimate  of  the  value  of  a  statistical  life 
year  (VSLY),  which  is  derived  directly 
from  the  VSL  estimate.  It  differs  only  in 
incorporating  an  explicit  assumption 
about  the  number  of  life  years  saved  and 
an  implicit  assumption  that  the 
valuation  of  each  life  year  is  not  affected 
by  age.  '^  The  mean  VSLY  is  $360,000 


'«  Specifically,  the  VSLY  estimate  is  calculated  by 
amortizing  the  S5.9  million  mean  VSL  estimate  over 
the  35  years  of  life  expectancy  associated  with 
subjects'in  the  labor  market  studies.  The  resulting 
estimate,  using  a  5  percent  discount  rate,  is 
5360,000  per  life-year  saved  in  1997  dollars.  This 
annual  average  value  of  a  life-year  is  then 
multiplied  times  the  number  of  years  of  remaining 
life  expectancy  for  the  affected  population  (in  the 


(1997$);  combining  this  number  with  a 
mean  life  expectancy  of  14  years  yields 
an  age-adjusted  VSL  of  $3,6  million 
(1997$). 

Both  approaches  are  imperfect,  and 
raise  difficult  methodological  issues 
which  are  discussed  in  depth  in  the 
recently  published  Section  812 
Prospective  Study,  the  draft  EPA 
Economic  Guidelines,  and  the  peer- 
review  commentaries  prepared  in 
support  of  each  of  these  documents.  For 
example,  both  methodologies  embed 
assiunptions  (explicit  or  implicit)  about 
which  there  is  little  or  no  definitive 
scientific  guidance.  In  particiiliar,  both 
methods  adopt  the  assumption  that  the 
risk  versus  dollars  trade-offs  revealed  by 
available  labor  market  studies  are 
applicable  to  the  risk  versus  dollar 
trade-offs  the  general  population  would 
make  in  an  air  pollution  context. 

EPA  currently  prefers  the  VSL 
approach  because,  essentially,  the 
method  reflects  the  direct,  application 
of  what  EPA  considers  to  be  the  most 
reliable  estimates  for  valuation  of 
premature  mortality  available  in  the 
current  economic  literature.  While  there 
are  several  differences  between  the  labor 
market  studies  EPA  uses  to  derive  a  VSL 
estimate  and  the  particulate  matter  air 
pollution  context  addressed  here,  those 
difi^erences  in  the  affected  populations 
and  the  nature  of  the  risks  imply  both 
upward  and  downward  adjustments. 
For  example,  adjusting  for  age 
differences  may  imply  the  need  to 
adjust  the  $5.9  million  VSL  downward 
as  would  adjusting  for  health 
differences,  but  the  involimtary  nature 
of  air  pollution-related  risks  and  the 
lower  level  of  risk-aversion  of  the 
manual  laborers  in  the  labor  market 
studies  may  imply  the  need  for  upward 
adjustments.  In  the  absence  of  a 
comprehensive  and  balanced  set  of 
adjustment  factors,  EPA  believes  it  is 
reasonable  to  continue  to  use  the  $5.9 
million  value  while  acknowledging  the 
significant  limitations  and  uncertainties 
in  the  available  literature.  Furthermore, 
EPA  prefers  not  to  draw  distinctions  in 
the  monetary  value  assigned  to  the  lives 
saved  even  if  tliey  differ  in  age,  health 
status,  socioeconomic  status,  gender  or 
other  characteristic  of  the  adult 
population. 

"Those  who  favor  the  alternative,  age- 
adjusted  approach  (i.e.  the  VSLY 
approach)  emphasize  that  the  value  of  a 
statistical  life  is  not  a  single  niunber 
relevant  for  all  situations.  Indeed,  the 
VSL  estimate  of  S5.9  million  fl997 
dollars)  is  itself  the  central  tendency  of 
a  number  of  estimates  of  the  VSL  for 


case  of  PM-related  premature  mortality,  the  average 
number  of  S  life-vears  saved  is  14. 
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some  rather  nar  owly  defined 
populations.  W  len  there  are  significant 
differences  betv  een  the  population 
affected  bv  a  pa  -ticular  health  risk  and 
the  populations  used  in  the  labor  market 
studies — as  is  tl  e  case  here — they  prefer 
to  adjust  the  VS  ^  estimate  to  reflect 
those  differences.  While  acknowledging 
that  the  VSLY  a  jproach  provides  an 
admittedly  cruc  e  adjustment  (for  age 
though  not  for  c  ther  possible  differences 
between  the  po  lulations),  they  point 
out  that  it  has  i  le  advantage  of  yielding 
an  estimate  thai  is  not  presumptively 
biased.  Propone  nts  of  adjusting  for  age 
differences  usir  g  the  VSLY  approach 
fully  concur  ths  t  enormous  uncertainty 
remains  on  botl  sides  of  this  estimate — 
upwards  as  wel  as  downwards — and 
that  the  popula  ions  differ  in  ways  other 
than  age  (and  tl  erefore  life  expectancy). 
■      1  waiting  for  all  relevant 
inswered,  they  prefer  a 
ng  estimates  by 
incorporating  n  3w  information  and 
evidence  as  it  b  3comes  available. 
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Statistical  Life  Year  (VSLY)  approach- 
total  monetized  benefits  are  projected  to 
be  around  $0.9  billion  (1997$).  The  total 
monetized  net  benefits  using  this 
approach  are  approximately  $  -  0.3 
bilhon  (1997$).  Due  to  practical 
analytical  limitations,  EPA  is  not  able  to 
quantify  and/or  monetize  all  potential 
benefits  of  the  section  126  rule. 

The  EPA  submitted  this  action  to 
0MB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  Docket  Section,  which  is 
listed  in  the  ADDRESSES  section  of  this 
preamble.  The  RIA  is  available  in  hard 
copy  by  contacting  the  EPA  Library  at 
the  address  under  "Availability  of 
Related  Information"  and  in  electronic 
form  as  discussed  above  in  that  same 
section. 

B.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

As  discussed  above  in  section  FV.A., 
today's  action  does  not  create  any  new 
requirements  that  would  impose  costs 
beyond  those  that  would  have  been 
imposed  under  the  May  25  NFR.  Thus, 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

For  the  May  25  NFR,  EPA  prepared  a 
Regulatory  Flexibility  Analysis,  but 
noted  that  it  would  update  the  analysis 
upon  peomulgation  of  the  final  Federal 
NOx  Budget  Trading  Program,  which 
could  change  the  number  of  small 
entities  affected  by  the  rule.  Thus,  EPA 
has  updated  the  RFA  to  reflect  the 
changes  made  by  today's  rule. 

For  purposes  of  assessing  the  impacts 
of  the  section  126  regulations  at  40  CFR 
52.34,  as  modified  by  today's  rule,  on 
small  entities,  small  entity  is  defined  as: 
(1)  a  small  business  that  meets  the 
criteria  published  in  13  CFR  section 
121,  as  shown  in  the  following  table: 


Economic  activity 


Pulp  mills  

Plastics  materials,  synthetic  resins,  and  nonvulcanized  elastomers  .... 

Industrial  organic  chemicals  • 

Petroleum  refining 

Steel  works,  blast  fumaces,  and  rolling  mills  

Steam,  gas,  and  hydraulic  turbines 

Stationary  internal  combustion  engines  

Air-conditioning  and  warm-air  heating  equipment  and  commercial  and 
industrial  refrigeration  equipment. 

Electric  utilities  

Natural  gas  transmission  

Electric  and  other  gas  services  

Steam  and  air  conditioning  supply  


Size  standard  in  numt)er  of  em- 
ployees or  millions  of  dollars 


750 

750 

1,000 

1,500 

1,000 

1.000 

1,000 

750 

4  million  megawatt  hrs. 

$5.0 

$5.0 

$9.0 


g  )vemmental  jurisdiction 
govern  ment  of  a  city,  county, 
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entities  in  the  section 
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c  itegories  covered  by  the 
now  narrower  scope  of 
seption  126  requirements  in 
approximately  379.  The 
entities  actually  affected  by 
rule,  presented  by 


source  category,  is  as  follows:  Electric 
Generating  Units — 80  small  entities. 
This  represents  45  percent  of  the 
potentially  affected  small  entities  (i.e., 
those  in  the  named  source  categories)  in 
the  final  section  126  region  (179). 

Industrial  Boilers  and/or  Combustion 
Turbines — 8  small  entities 

This  represents  4  percent  of  the 
potentially  affected  small  entities 
owning  these  non-EGU  sources  in  the 
final  section  126  region  (200). 

The  total  number  of  small  entities  that 
will  be  affected  by  the  effective  section 
126  requirements  under  40  CFR  52.34  is 
therefore  88,  or  25  percent  of  small 
entities  that  own  sources  in  the  final 
section  126  region  that  may  be  affected 
by  this  rule. 


The  EPA  estimates  that  16  small 
entities  affected  by  the  effective  section 
126  requirements  under  40  CFR  52.34 
have  compliance  costs  of  1  percent  or 
greater  of  their  sales  or  revenues,  and  8 
have  compliance  costs  of  3  percent  or 
greater  of  their  sales  or  revenues. 

The  EPA  has  tried  to  reduce  the 
impact  of  the  section  126  rule  on  small 
entities.  The  EPA  has  reduced  the 
applicability  of  regulatory  requirements 
based  on  several  factors  including  input 
from  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  panel 
convened  for  the  proposed  section  126 
rule  (63  FR  56292.  October  21,  1998). 
considerations  of  overall  cost 
effectiveness,  and  administrative 
efficiency.  A  detailed  description  of  the 
panel  reconunendations  for  reducing  the 
impact  of  the  final  rule  on  small  entities 
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can  be  found  in  the  Panel  report  and  the 
Regidatory  Flexibility  Analysis  prepared 
for  the  May  25  NFR.  The  Panel 
recommended  that  EPA  solicit  comment 
on  whether  to  allow  EGUs  to  obtain  a 
federally-enforceable  NOx  emission 
tonnage  limit  (e.g.,  25  tons  during  the 
ozone  season)  and  thereby  obtain  an 
exemption.  Based  on  comments 
received,  this  option  is  now 
incorporated  in  the  final  126 
regulations.  See  section  III.B.l.c  for 
further  discussion.  Other 
recommendations  made  by  the  panel 
were  also  incorporated  into  the  May  25 
NFR  (e.g.,  25  MWe  and  250  nunBtu/hr 
cut-offs). 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rules  with  "Federal  mandates" 
that  may  result  in  the  expenditure  by 
State,  local,  and  tribal  govermhents,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  yccir. 
A  "Federal  mandate"  is  defined  to 
include  a  "Federal  intergovernmental 
mandate"  and  a  "Federal  private  sector 
mandate"  (2  U.S.C.  658(6)).  A  "Federal 
intergovernmental  mandate,"  in  tiun,  is 
defined  to  include  a  regulation  that 
"would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal 
governments,"  (2  U.S.C.  658(5)(A)(i)), 
except  for,  among  other  things,  h  duty 
that  is  "a  condition  of  Federal  assistance 
(2  U.S.C.  658(5)(A)(I)).  A  "Federal 
private,  sector  mandate"  includes  a 
regulation  that  would  impose  an 
enforceable  duty  upon  the  private 
sector,"  with  certain  exceptions  (2 
U.S.C.  658  (7)(A)). 

The  EPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  for  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  for  the  private  sector.  This 
Federal  action  does  not  create  any  new 
requirements  that  would  impose  costs 
beyond  those  that  would  otherwise  be 
imposed  under  the  May  25  NFR,  as 
discussed  above  in  section  FV.A. 
Accordingly,  no  additional  costs  to 
State,  local  or  tribal  governments,  or  to 
the  private  sector,  would  result  from 
this  action. 

In  the  May  25  NFR,  EPA  relied  upon 
an  Unfunded  Mandates  Analysis 
prepared  for  the  proposed  section  126 


rule.  The  EPA  has  updated  this  analysis 
to  account  for  the  now  narrower  scope 
of  the  effective  section  126  requirements 
in  40  CFR  52.34.  This  "Government 
Entity  Analysis  For  the  Final  Section 
126  Petitions  Under  the  Clean  Air  Act 
Amendments  Title  I,"  is  contained  in 
the  docket  for  this  action  and  is 
summarized  below. 

This  analysis  examines  the  impacts  of 
the  section  126  requirements  in  40  CFR 
52.34  (excluding  the  stayed  affirmative 
technical  determinations  based  on  the  8- 
hour  ozone  NAAQS)  on  both  EGUs  and 
non-EGUs  that  are  owned  by  State, 
local,  and  tribal  governments,  as  well  as 
sources  owned  by  private  entities.  These 
requirements  affect  16  entities  that  own 
EGUs,  and  these  EGUs  are  owned  by  1 
State  and  15  municipalities.  These 
requirements  also  affect  7  entities  that 
own  non-EGUs,  and  these  non-EGUs  are 
owned  by  1  State  and  5  municipalities. 
The  overall  costs  are  dominated  by  the 
16  affected  EGUs  and  are  about  $15 
million  per  yecir.  The  EPA  has  not 
identified  any  units  on  Tribal  lands  that 
would  be  subject  to  the  requirements. 
The  cost  impacts  are  only  slightly 
higher  than  their  production  share,  in 
comparison  to  all  imits  in  the  region. 

The  EPA  has  determined  that  today's 
action  contains  no  regidatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  today's  action  imposes  no  new 
additional  requirements  as  discussed 
above.  Moreover,  the  final  section  126 
requirements  contained  in  40  CFR  52.34 
(the  requirements  of  the  May  25  NFR  as 
modified  by  today's  action)  also  do  not 
significantly  or  uniquely  affect  small 
governments.  The  regulatory 
requirements  do  not  distinguish 
between  EGUs  based  on  ownership. 
Consequently,  the  final  section  126  rule 
contained  in  40  CFR  52.34  has  no 
requirements  that  uniquely  affect  small 
governments  that  own  or  operate  EGUs 
within  the  affected  region. 

D.  Paperwork  Reduction  Act 

In  the  May  25  NF*R,  EPA  relied  upon 
an  Information  Collection  Request  (ICR) 
prepared  for  the  proposed  section  126 
rule.  For  today's  rule,  EPA  has  updated 
the  estimates  contained  in  the  ICR  to 
account  for  the  now  narrower  scope  of 
the  effective  section  126  requirements  in 
40  CFR  52.34.  These  estimates  of 
administrative  burden  costs  are 
contained  in  the  docket  for  this  action 
and  are  sununarized  below. 

Respondents/ Affected  Entities:  Large 
fossil  fuel  boilers,  turbines  and 
combined  cycle  units  that  are  subject  to 
the  current  scope  of  section  126 
requirements  of  40  CFR  52.34. 

Number  of  Respondents:  1459. 


Frequency  of  Response: 
— Emissions  reports  quarterly  for  some 

units,  twice  during  ozone  season  for 

others 
— Test  notifications  and  allowance 

transfers  on  an  infrequent  basis 
— Compliance  certifications  on  an 

annual  basis 

Estimated  Annual  Hour  Burden  per 
Respondent:  67. 

Estimated  Annual  Cost  per 
Respondent:  $7,073. 

Estimated  Total  Annual  Hour  Burden: 
97,500. 

Estimated  Total  Annualized  Cost: 
$10,320,000. 

Note  that  these  are  average  estimates 
for  the  first  3  years  of  the  program.  The 
EPA  estimates  lower  costs  in  the  first  2 
years  of  the  program  because  fewer 
units  will  be  participating  at  that  time. 
The  units  that  will  be  participating  at 
that  time  are  units  that  are  applying  for 
early  reduction  credits.  The  EPA  also 
estimates  that  the  highest  compliance 
costs  will  occiu  in  2002,  when  the 
majority  of  the  units  that  have  to  install 
and  certify  new  monitors  to  comply 
with  the  program  will  do  so.  The  EPA 
believes  that  the  year  2003  will  be  more 
representative  of  the  actual  ongoing 
costs  of  the  program.  At  that  time,  EPA 
estimates  a  burden  of  120  hours  per 
soiuce  and  a  cost  of  $15,785  per  source. 

Biu^den  means  the  total  time,  effort,  or 
financial  resoinres  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  (1)  is  determined  to  be 
"economically  significant"  as  defined 
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Executive  Ordsr  12898  requires  that 
each  Federal  age  ncy  make  achieving 
environmental  ji  istice  part  of  its  mission 
by  identifying  ai  d  addressing,  as 
appropriate,  dis|  iroportionately  high 
and  adverse  hur  lan  health  or 
environmental  effects  of  its  programs, 
policies,  and  act  vities  on  minorities 
and  low-income  populations.  In 
conjunction  wit  i  the  final  NOx  SIP  call 
rulemaking,  the  f\.gency  has  conducted 
a  general  analys  s  of  the  potential 
changes  in  ozon  s  and  PM  levels  that 
may  be  experien  ced  by  minority  and 
low-income  pop  jlations  as  a  result  of 
the  NOx  SIP  cal  ;  these  findings  are 
presented  in  the  RIA  for  the  Final  NOx 
SIP  call.  The  fin  lings  include 
population-weig  ited  exposure 


characterizations  for  projected  ozone 
concentrations  and  PM  concentrations. 
The  population  data  includes  census- 
derived  subdivisions  for  whites  and 
non-whites,  and  for  low-income  groups. 
Although  the  final  section  126  rule  is 
narrower  in  scope  than  the  NOx  SIP 
call,  the  NOx  SIP  call  analysis  indicates 
the  potential  types  of  effects  that 
minority  and  low-income  populations 
could  experience  as  a  result  of  this  rule. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
ft'om  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  mcumer. 


This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  discussed 
above,  today's  rule  imposes  no  new 
requirements  that  impose  compliance 
biurdens  beyond  those  that  would 
already  apply  under  the  May  25  NFR. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule.  Nevertheless,  EPA  did  consult 
with  State  and  local  officials  throughout 
the  section  126  rulemaking.  (See  64  FR 
28253-28254;  63  FR  57362-57363). 
Most  fundamentally,  the  section  126 
rulemaking  is  EPA's  response  to  State 
petitions  for  EPA  action.  In  addition. 
States  were  extensively  involved  in  the 
Ozone  Transport  Assessment  Group 
(OTAG),  which  was  established  to 
undertake  an  assessment  of  the  regional 
transport  problem  in  the  eastern  half  of 
the  United  States  and  to  develop 
solutions.  The  OTAG  process  included 
representatives  of  both  upwind  and 
downwind  States.  In  the  section  126 
rulemaking,  EPA  has  acted  on  section 
126  petitions  submitted  by  States  that 
were  involved  in  the  OTAG  process.  All 
eight  submitted  petitions  rely,  in  part, 
on  the  OTAG  analyses  for  technical 
justification. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  natvue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  discussed 
above,  today's  action  imposes  no  new 
requirements  that  would  impose 
compliance  burdens  beyond  those  that 
would  already  apply  under  the  May  25 
NFR.  Moreover,  the  final  section  126 
rule  as  modified  by  today's  action  will 
not  impose  substantial  direct 
compliance  costs  on  such  communities. 
The  EPA  is  not  aware  of  soiu-ces  located 
on  tribal  lands  that  could  be  subject  to 
the  requirements  in  40  CFR  52.34. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National  Transfer 
emd  Advancement  Act  of  1995 
("NTTAA"),  Public  Law  104-113 
section  12(d)  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanaUons  when  the  Agency  decides 
hot  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  would  require  all 
sources  that  participate  in  the  trading 
program  under  part  97  to  meet  the 
applicable  monitoring  requirements  of 
part  75.  Part  75  already  incorporates  a 
number  of  voluntary  consensus 
standards.  In  addition,  EPA's  proposed 
revisions  to  part  75  proposed  to  add  two 
more  voluntary  consensus  standards  to 
the  rule  (see  63  FR  28116-28117, 
discussing  ASTM  D5373-93  "Standard 
Methods  for  Instrumental  Determination 
of  Carbon,  Hydrogen  and  Nitrogen  in 
laboratory  samples  of  Coal  and  Coke," 
and  American  Petroleum  Institute 
Section  2  "Conventional  Pipe  Provers" 
from  Chapter  4  of  the  Manual  of 
Petroleum  Measiuement  Standards, 
October  1988  edition).  The  EPA's 
proposed  part  75  revisions  also 
requested  comments  on  the  inclusion  of 
additional  voluntary  consensus 
standards.  The  EPA  has  recently 
finalized  revisions  to  part  75  addressing 
-some  of  the  topics  raised  in  EPA's 
proposed  revisions  to  part  75.  As  part  of 
this  rule  finalization,  EPA  incorporated 
two  new  voluntary  consensus  standards: 


(1)  American  Petroleum  Institute 
Petroleum  Measurement  Standards, 
Chapter  3,  Tank  Gauging:  Section  lA, 
Standard  Practice  for  the  Manual 
Gauging  of  Petroleum  and  Petroleum 
Products,  December  1994;  Section  IB, 

'  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Tanks  by  Automatic  Tank 
Gauging,  April  1992  (reaffirmed  January 
1997);  Section  2,  Standard  Practice  for 
Gauging  Petroleum  and  Petroleum 
Products  in  Tank  Cars,  September  1995; 
Section  3,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Pressurized  Storage  Tanks  by 
Automatic  Tank  Gauging,  Jxme  1996; 
Section  4,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
on  Marine  Vessels  by  Automatic  Tank 
Gauging,  April  1995;  and  Section  5, 
Standard  Practice  for  Level 
Measurement  of  Light  Hydrocarbon 
Liquids  Onboard  Marine  Vessels  by 
Automatic  Tank  Gauging,  March  1997; 
and 

(2)  Shop  Testing  of  Automatic  Liquid 
Level  Gages,  Bulletin  2509  B,  December 
1961  (Reaffirmed  October  1992),  for 
§75.19. 

This  rulemaking  involves 
environmental  monitoring  or 
measurement.  Sources  that  participate 
in  the  trading  program  are  required  to 
meet  the  monitoring  requirements  under 
part  75.  Consistent  with  the  Agency's 
Performance  Based  Measurement 
System  (PBMS),  pai1  75  sets  forth 
performance  criteria  that  allow  the  use 
of  alternative  methods  to  the  ones  set 
forth  in  part  75.  The  PBMS  approach  is 
intended  to  be  more  flexible  and  cost 
effective  for  the  regulated  community;  it 
is  also  intended  to  encourage  innovation 
in  analytical  technology  and  improved 
data  quality.  The  EPA  is  not  precluding 
the  use  of  any  method,  whether  if 
constitutes  a  voluntary  standard  or  not, 
as  long  as  it  meets  the  performance 
criteria  specified.  However,  any 
alternative  methods  must  be  approved 
in  advance  before  they  may  be  used 
under  part  75. 

/.  Judicial  Review 

Section  307(b)(1)  of  the  CAA  indicates 
which  Federal  Courts  of  Appeal  have 
venue  for  petitions  of  review  of  final 
actions  by  EPA.  This  section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (i)  when  the 
agency  action  consists  of  "nationally 
applicable  regulations  promulgated,  or 
final  actions  taken,  by  the 
Administrator,"  or  (ii)  when  such  action 
is  locally  or  regionally  applicable,  if 
"such  action  is  based  on  a 
determination  of  nationwide  scope  or 


effect  and  if  in  taking  such  action  the 
Administrator  finds  and  publishes  that 
such  action  is  based  on  such  a 
determination." 

This  rulemaking  to  modify  the  May  25 
NFR  on  several  section  126  petitions  is 
"nationally  applicable"  within  the 
meaning  of  section  307(b)(1).  At  the  core 
of  the  complete  section  126  rulemaking 
(both  the  May  25  NFR  and  today's 
modification  to  that  rule)  is  EPA's 
interpretation  of  sections  126  and 
110(a)(2)(D)(i)(I).  The  EPA  applied  these 
interpretations  imiformly  to  each 
section  126  petition.  '^  Further,  the 
modeling  that  EPA  employed  to  assist  in 
making  the  central  decisions  in  the 
section  126  rulemaking  involved 
uniform  modeling  techniques  and  a 
uniform  set  of  air  quality  metrics  to 
assess  upwind  impacts  on  downwind 
States.  In  addition,  the  cost  effectiveness 
information  was  analyzed  and  applied 
uniformly  to  each  petition.  Further,  the 
remedy  selected  by  EPA  in  the  May  25 
NFR  and  modified  by  today's  rule  is 
uniformly  applicable  to  upwind  sources 
in  many  different  States  and  involves 
interstate  trading  of  NOx  emission 
allowances.  In  sum,  the  numerous  legal 
and  technical  issues  that  EPA  addressed 
in  the  two  final  rules  that  comprise  the 
section  126  rulemaking  apply  uniformly 
to  all  the  sources  in  12  States  and  the 
District  of  Columbia  for  which  EPA  is 
making  findings  and  prescribing  a 
remedy  under  section  126.  Cf.  West 
Virginia  Chamber  of  Commerce  v. 
Browner,  1998  WL  827315,  *  7  (4th  Or.. 
Dec.  1, 1998). 

For  these  reasons,  the  Administrator 
also  is  determining  that  this  final  action 
modifying  the  May  25  NFR  regarding 
the  section  126  petitions  is  of 
nationwide  scope  and  effect  for 
purposes  of  section  307(b)(1).  This  is 
particularly  appropriate  because  in  the 
report  on  the  1977  Amendments  that 
revised  section  307(b)(1)  of  the  CAA, 
Congress  noted  that  the  Administrator's 
determination  that  an  action  is  of 
"nationwide  scope  or  effect"  would  be 
appropriate  for  any  action  that  has 
"scope  or  effect  beyond  a  single  judicial 
circuit."  H.R.  Rep.  No.  95-294  at  323. 
324.  reprinted  in  1977  U.S.C.C.A.N. 
1402-03.  Here,  the  scope  and  effect  of 
this  rulemaking  extend  to  numerous 
judicial  circuits  since  the  downwind 
petitioning  States  lie  in  the  First, 


"The  EPA  interpreted  some  of  the  same 
provisions  in  the  SIP  Call  final  rule,  and  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  agreed  with 
the  Administrator  that  the  rule  was  nationally 
significant  and  thus,  that  venue  lies  in  that  circui;. 
Sep  State  of  Michigan  v.  EPA.  No.  98-1497  (D.C. 
c:ir..  Order,  Mar.  19.  1999)  (citing  Texas  Municipal 
Power  Agency  V.  EPA.  89  F.3d  858,  867  (D.C.  Cir. 
1996)  (per  curiam)). 


2726 


FederalRegister/Vol.  65,  No.  11 /Tuesday  January  18,  2000/Rules  and  Regulations 


Second  and  Tliird 
Courts  of  App 
regulated  States 
and  Seventh  Circuits 
circumstances 
legislative  hi 
Administrator 
"nationwide 
venue  to  be  in 


Circuits  of  the  U.S. 
Is  and  the  upwind 
lie  in  the  Fourth,  Sixth. 

In  these 
section  307(b)(1)  and  its 

calls  for  the 
lo  find  the  rule  to  be  of 

or  effect"  and  for 
the  D.C.  Circuit. 


St  Dry 


Thus,  any  p4titio 
actions  regard!  ng 
rule  must  be  fi 
Appeals  for  thi  ( 
Circuit  within 
final  action  is 
Register. 

K.  Congressior,  al  Review  Act 


ns  for  review  of  final 
today's  section  126 
ed  in  the  Court  of 
District  of  Columbia 
BO  days  from  the  date 
)ublished  in  the  Federal 


s?q.. 


The  Congressional 
U.S.C.  801  et 
Business  Regu 
Fairness  Act  o 
that  before  a 


n  le : 


tai 


agency  promu^ating 
submit  a  rule 
copy  of  the  ru 
Congress  and 
of  the  United 
submit  a  repor 
other  required 
Senate,  the  U.I 
Representativejs 
General  of  the 
publication  of 
Register.  A  " 
effect  until  60 
in  the  Federal 
not  a  "major  n 
U.S.C.  804(2). 
impose  any  adtiit 
compliance 
entities  beyon( 
compliance 
been  associatei  1 
imposed  by  thi  ( 
will  be  effectiv  e 


Review  Act,  5 
,  as  added  by  the  Small 
atory  Enforcement 
1996,  generally  provides 
may  take  effect,  the 
the  rule  must 
ifeport,  which  includes  a 
to  each  House  of  the 
the  Comptroller  General 
States.  The  EPA  will 
containing  this  rule  and 
information  to  the  U.S. 
House  of 

and  the  Comptroller 
Jnited  States  prior  to 
iie  rule  in  the  Federal 
jor  rule"  cannot  take 
days  after  it  is  published 
Elegister.  This  action  is 
le"  as  defined  by  5 
his  action  will  not 
ional  costs  or 
bi^dens  on  regulated 
the  costs  and 
ens  that  would  have 
with  the  requirements 
May  25  NFR.  This  rule 
February  17,  2000. 


nia)c 


burd 


List  of  Subjecti  i 


40  CFR  Part  5. 


tiol 


Environmen 
pollution  con 
Intergovernme  ital 
oxides.  Ozone, 
Reporting  and 
requirements. 

40  CFR  Part  9. 


al  protection.  Air 
Emissions  trading, 
relations.  Nitrogen 

Ozone  transport, 

recordkeeping 


Environmen  al 


Administrativ< 
Air  pollution 
Intergovernmental 
oxides.  Ozone 
Reporting  and 
requirements. 


protection, 
practice  and  procedure, 
(jontrol.  Emissions  trading, 
relations.  Nitrogen 
Ozone  transport, 
recordkeeping 


Dated:  December  17. 1999. 
Carol  M.  Browner,  , 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A — General  Provisions 

2.  Section  52.34  is  amended  by: 

a.  Removing  paragraph  (a)(6); 

b.  Redesignating  paragraphs  (a)(7) 
through  (a)(10)  as  paragraphs  (a)(6) 
through  (a)(9),  respectively; 

c.  Revising  paragraph  (b)  introductory 
text; 

d.  Revising  the  heading  of  paragraph 
(c): 

e.  Revising  the  headings  and 
introductory  text  of  paragraphs  (c)(1) 
and  (c)(2); 

f.  Revising  the  heading  of  paragraph 
(e); 

g.  Revising  the  headings  and 
introductory  text  of  paragraphs  (e)(1) 
and  (e)(2); 

h.  Revising  the  heading  of  paragraph 

(g): 

i.  Revising  the  headings  and 
introductory  text  of  paragraphs  (g)(1) 
and  (g)(2); 

j.  Revising  the  heading  of  paragraph 
(h): 

k.  Revising  the  headings  and 
introductory  text  of  paragraphs  (h)(1) 
and  (h)(2);  and 

1.  Revising  paragraphs  (i),  (j),  and  (k). 

The  revisions  read  as  follows: 

§  52.34    Action  on  petitions  submitted 
under  section  126  relating  to  emissions  of 
nitrogen  oxides. 

***** 

(b)  Purpose  and  applicability. 
Paragraphs  (c),  (e)(1)  and  (e)(2),  (g),  and 
(h)(1)  and  (h)(2)  of  this  section  set  forth 
the  Administrator's  findings  with 
respect  to  the  1-hour  national  ambient 
air  quality  standard  (NAAQS)  for  ozone 
that  certain  new  and  existing  sources  of 
emissions  of  nitrogen  oxides  ("NOx")  in 
certain  States  emit  or  would  emit  NOx 
in  violation  of  the  prohibition  in  section 
1 10(a)(2)(D)(i)  of  the  Clean  Air  Act 
(CAA)  on  emissions  in  amounts  that 
contribute  significantly  to 
nonattainment  in  certain  States  that 
submitted  petitions  in  1997-1998 
addressing  such  NOx  emissions  under 
section  126  of  the  CAA.  Paragraphs  (d), 
(e)(3)  and  (e)(4),  (f),  and  (h)(3)  and  (h)(4) 


of  this  section  set  forth  the 
Administrator's  affirmative  technical 
determinations  with  respect  to  the  8- 
hour  NAAQS  for  ozone  that  certain  new 
and  existing  sources  of  emissions  of 
NOx  in  certain  States  emit  or  would 
emit  NOx  in  violation  of  the  prohibition 
in  section  110(a)(2)(D)(i)  of  the  CAA  on 
emissions  in  cimounts  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  certain 
States  that  submitted  petitions  in  1997- 
1998  addressing  such  NOx  emissions 
under  section  126  of  the  CAA.  (As  used 
in  this  section,  the  term  new  source 
includes  modified  sources,  as  well.) 
Paragraph  (i)  of  this  section  explains  the 
circumstances  under  which  the  findings 
for  sources  in  a  specific  State  would  be 
withdrawn.  Paragraph  (j)  of  this  section 
sets  forth  the  control  requirements  that 
apply  to  the  sources  of  NOx  emissions 
affected  by  the  findings.  Paragraph  (k)  of 
this  section  indefinitely  stays  the 
effectiveness  of  the  eiffirmative  technical 
determinations  with  respect  to  the  8- 
hour  ozone  standard. 
***** 

(c)  Section  126(b)  findings  relating  to 
impacts  on  ozone  levels  in 
Connecticut — (1)  Section  126(b)  findings 
ivith  respect  to  the  1  -hour  ozone 
standard  in  Connecticut.  The 
Administrator  finds  that  any  existing  or 
new  major  source  or  group  of  stationary 
sources  emits  or  would  emit  NOx  in 
violation  of  the  Clean  Air  Act  section 
110(a)(2)(d)(i)  prohibition  with  respect 
to  the  1-hour  ozone  standard  in  the 
State  of  Connecticut  if  it  is  or  will  be: 
***** 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  the 
Administrator  is  making  section  126(b) 
findings  with  respect  to  the  1-hour 
ozone  standard  in  Connecticut.  The 
States,  or  portions  of  States,  that  contain 
sources  of  NOx  emissions  for  which  the 
Administrator  is  making  section  126(b) 
findings  under  paragraph  (c)(1)  of  this 
section  are: 
***** 

(e)  Section  126(b)  findings  and 
affirmative  technical  determinations 
relating  to  impacts  on  ozone  levels  in 
Massachusetts — (1)  Section  126(b) 
findings  with  respect  to  the  1  -hour 
ozone  standard  in  Massachusetts.  The 
Administrator  finds  that  any  existing, 
major  source  or  group  of  stationary 
sources  emits  NOx  in  violation  of  the 
Clean  Air  Act  section  110(a)(2)(d)(i) 
prohibition  with  respect  to  the  1-hour 
ozone  standard  in  the  State  of 
Massachusetts  if  it  is: 
***** 

(2)  States  that  contain  sources  for 
which  the  Administrator  is  making 
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section  126(b)  findings  with  respect  to 
the  1-hour  ozone  standard  in 
Massachusetts.  The  portions  of  States 
that  contain  sources  of  NOx  emissions 
for  which  the  Administrator  is  making 
section  126(b)  findings  under  paragraph 
(e)(1)  of  this  section  are: 
***** 

(g)  Section  126(b)  findings  relating  to 
impacts  on  ozone  levels  in  the  State  of 
New  York—(l)  Section  126(b)  findings 
with  respect  to  the  1-hour  ozone 
standard  in  the  State  of  New  York.  The 
Administrator  finds  that  any  existing  or 
new  major  source  or  group  of  stationary 
sources  emits  or  would  emit  NOx  in 
violation  of  the  Clean  Air  Act  section 
110(a)(2){d)(i)  prohibition  with  respect 
to  the  1-hour  ozone  standard  in  the 
State  of  New  York  if  it  is  or  will  be: 
***** 

(2)  States  gr  portions  of  States  that 
contain  sources  for  which  the 
Administrator  is  making  section  126(b) 
findings  with  respect  to  the  1  -hour 
ozone  standard  in  New  York.  The 
States,  or  portions  of  States,  that  contain 
sources  of  NOx  emissions  for^which  the 
Administrator  is  making  section  126(b) 
findings  under  paragraph  (g)(1)  of  this 
section  are: 
***** 

(h)  Section  126(b)  findings  and 
affirmative  technical  determinations 
relating  to  impacts  on  ozone  levels  in 
the  State  of  Pennsylvania — (1)  Section 
126(b)  findings  with  respect  to  the  1- 
hour  ozone  standard  in  the  State  of 
Pennsylvania.  The  Administrator  finds 
that  any  existing  or  new  major  source  or 
group  of  stationary  sources  emits  or 
would  emit  NOx  in  violation  of  the 
Clean  Air  Act  section  110(a)(2)(d)(i) 
prohibition  with  respect  to  the  1-hour 
ozone  standard  in  the  State  of 
Pennsylvania  if  it  is  or  will  be: 
***** 

(2)  States  that  contain  sources  for 
which  the  Administrator  is  making 
section  126(b)  findings  with  respect  to 
the  1-hour  ozone  standard  in 
Pennsylvania.  The  States  that  contain 
sources  of  NOx  emissions  for  which  the 
Administrator  is  making  section  126(b) 
findings  under  peiragraph  (h)(1)  of  this 
section  are: 
***** 

(i)  Withdrawal  of  section  126  findings. 
Notwithstanding  any  other  provision  of 
this  subpart,  a  finding  under  paragraphs 
(c),  (e)(1)  and  (e)(2).  (g),  and  (h)(1)  and 
(h)(2)  of  this  section  as  to  a  particular 
major  source  or  group  of  stationary 
sources  in  a  particular  State  will  be 
deemed  to  be  withdrawn,  and  the 
corresponding  part  of  the  relevant 
petition(s)  denied,  if  the  Administrator 
issues  a  final  action  putting  in  place 


implementation  plan  provisions  that 
comply  with  the  requirements  of 
§§51.121  and  51.122  of  this  chapter  for 
•such  State. 

(j)  Section  126  control  remedy.  The 
Federal  NOx  Budget  Trading  Program  in 
part  97  of  this  chapter  applies  to  the 
owner  or  operator  of  any  new  or  existing 
large  ECU  or  large  non-EGU  as  to  which 
the  Administrator  makes  a  finding 
under  section  126(b)  of  the  Clean  Air 
Act  pursuant  to  the  provisions  of 
paragraphs  (c),  (e)(1)  and  (e)(2),  (g),  and 
(h)(1)  and  (h)(2)  of  this  section. 

(k)  Stay  of  findings  with  respect  to  the 
8-hour  ozone  standard. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of 
paragraphs  (d),  (e)(3)  and  (e)(4),  (f). 
(h)(3)  and  (h)(4)  of  this  section  is  stayed. 
***** 

3.  Part  97  is  added  to  subchapter  C  to 
read  as  follows: 

PART  97— FEDERAL  NOx  BUDGET 
TRADING  PROGRAM 

Subpart  A — N0\  Budget  Trading  Program 
General  Provisions 

Sec. 

97.1  Purpose. 

97.2  Definitions. 

97.3  Measurements,  abbreviations,  and 
acronyms. 

97.4  Applicability. 

97.5  Retired  unit  exemption. 

97.6  Standard  requirements. 

97.7  Computation  of  time. 

Subpart  B — NOx  Authorized  Account 
Representative  for  NOx  Budget  Sources 

97.10  Authorization  and  responsibilities  of 
NOx  authorized  account  representative. 

97.11  Alternate  NOx  authorized  account 
representative. 

97.12  Changing  NOx  authorized  account 
representative  and  alternate  NOx 
authorized  account  representative; 
changes  in  owners  and  operators. 

97.13  Account  certificate  of  representation. 

97.14  Objections  concerning  NOx 
authorized  account  representative. 

Subpart  C — Permits 

97.20  General  NOx  Budget  Trading  Program 
permit  requirements. 

97.21  Submission  of  NOx  Budget  permit 
applications. 

97.22  Information  requirements  for  NOx 
Budget  permit  applications. 

97.23  NOx  Budget  permit  contents. 

97.24  NOx  Budget  permit  revisions. 

Subpart  D — Compliance  Certification 

97.30  Compliance  certification  report. 

97.31  Administrator's  action  on  compliance 
certifications. 

Subpart  E— NOx  Allowance  Allocations 

97.40    Trading  program  budget. 
'97.41     Timing  requirements  for  NOx 
allowance  allocations. 

97.42  NOx  allowance  allocations. 

97.43  Compliance  supplement  pool. 


Subpart  F — N0\  Allowance  Tracking 
System 

97.50  NOx  Allowance  Tracking  System 
accounts. 

97.51  Establishment  of  accounts. 

97.52  NOx  Allowance  Tracking  System 
responsibilities  of  NOx  authorized 
account  representative. 

97.53  Recordation  of  NOx  allowance 
allocations. 

97.54  Compliance. 

97.55  Banking. 

97.56  Account  error. 

97.57  Closing  of  general  accounts. 

Subpart  G — NOx  Allowance  Transfers 

97.60  Submission  of  NOx  allowance 
transfers. 

97.61  EPA  recordation. 

97.62  Notification. 

Subpart  H — Monitoring  and  Reporting 

97.70  General  requirements. 

97.71  Initial  certification  and  recertification 
procedures. 

97.72  Out  of  control  periods. 

97.73  Notifications. 

97.74  Recordkeeping  and  reporting. 

97.75  Petitions.  * 

97.76  Additional  requirements  to  provide 
heat  input  data. 

Subpart  I — individual  Unit  Opt-ins 

97.80  Applicability.       =^ 

97.81  General. 

97.82  NOx  authorized  account 
representative. 

97.83  Applying  for  NOx  Budget  opt-in 
permit. 

97.84  Opt-in  process. 

97.85  NOx  Budget  opt-in  permit  contents. 

97.86  Withdrawal  from  NOx  Budget 
Trading  Program. 

97.87  Change  in  regulatory  status. 

97.88  NOx  allowance  allocations  to  opt-in 
units. 

Appendix  A  to  Part  97 — Final  Section  126 
Rule:  EGU  Allocations.  2003-2007 

Appendix  B  to  Part  97 — Final  Section  126 
Rule:  Non-EGU  Allocations.  2003-2007 

Appendix  C  to  Part  97 — Final  Section  126' 
Rule:  Trading  Budget.  2003-2007 

Appendix  D  to  Part  97 — Final  Section  126 
Rule:  State  Compliance  Supplement 
Pools  for  the  Section  126  Final  Rule 
(Tons) 

Authority:  42  U.S.C.  7401.  7403,  7426.  and 
7601. 

Subpart  A— NOx  Budget  Trading 
Program  General  Provisions 

§97.1     Purpose. 

This  part  establishes  general 
provisions  and  the  applicability, 
permitting,  allowance,  excess  emissions, 
monitoring,  and  opt-in  provisions  for 
the  federal  NOx  Budget  Trading 
Program,  under  section  1 26  of  the  CAA 
and  §  52.34  of  this  chapter,  as  a  means 
of  mitigating  the  interstate  transport  of 
ozone  and  nitrogen  oxides,  an  ozone 
precursor. 
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§97.2    Definitkns. 

The  terms  u  ;ed  in  this  part  shall  have 
the  meanings  i  et  forth  in  this  section  as 
follows: 

Account  nui  nber  means  the 
identification  lumber  given  by  the 
Administrator  to  each  NOx  Allowance 
Tracking  Syste  m  account. 

Acid  Rain  e\  nissions  limitation 
means,  as  defi;  led  in  §  72.2  of  this 
chapter,  a  limi  tation  on  emissions  of 
sulfur  dioxide  or  nitrogen  oxides  under 
the  Acid  Rain  'rogram  under  title  IV  of 
the  Clean  Air  i  let. 

Administrat  jr  means  the 
Administrator  of  the  United  States 
Environmenta  Protection  Agency  or  the 
Administrator  s  duly  authorized 
representative 

Allocate  or  i  llocation  means,  with 
regard  to  NOx  illowances,  the 
determination  ay  the  Administrator  of 
the  number  of  *>10x  allowances  to  be 
initially  credit  ;d  to  a  NOx  Budget  unit 
or  an  allocatio  i  set-aside. 

Automated  ( lata  acquisition  and 
handling  syste  n  or  DAHS  means  that 
component  of  he  CEMS,  or  other 
emissions  mor  itoring  system  approved 
for  use  under  <  ubpart  H  of  this  part, 
designed  to  ini  erpret  and  convert 
individual  out  ]ut  signals  fi°om  pollutant 
concentration  nonitors,  flow  monitors, 
diluent  gas  mo  nitors,  and  other 
component  pa  ts  of  the  monitoring 
system  to  proc  uce  a  continuous  record 
of  the  measure  i  parameters  in  the 
measurement  i  inits  required  by  subpart 
H  of  this  part. 

Boiler  meani  an  enclosed  fossil  or 
other  fuel-firec  combustion  device  used 
to  produce  hej  t  and  to  transfer  heat  to 
recirculating  v  ater.  steam,  or  other 
medium. 

Clean  Air  Ai  t  means  the  Clean  Air 
Act,  42  U.S.C.  7401  et  seq. 

Combined  c  'cle  system  means  a 
system  compri  sed  of  one  or  more 
combustion  tu  bines,  heat  recovery 
steam  generate  rs,  and  steam  turbines 
configured  to  improve  overall  efficiency 
of  electricity  gi  meration  or  steam 
production. 

Combustion  turbine  means  an 
enclosed  fossii  or  other  fuel-fired  device 
that  is  comprii  ed  of  a  compressor,  a 
combustor,  ami  a  turbine,  and  in  which 
the  flue  gas  res  ulting  fi'om  the 
combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine. 

Commence  i  ommercial  operation 
means,  with  re  gard  to  a  unit  that  serves 
a  generator,  to  have  begun  to  produce 
steam,  gas,  or  i  ither  heated  medium 
used  to  genera  :e  electricity  for  sale  or 
use,  including  test  generation.  Except  as 
provided  in  § !  17.4(b),  §  97.5,  or  subpart 
I  of  this  part,  f  )r  a  unit  that  is  a  NOx 


Budget  imit  under  §  97.4(a)  on  the  date 
the  unit  commences  commercial 
operation,  such  date  shall  remain  the 
unit's  date  of  commencement  of 
commercial  operation  even  if  the  unit  is 
subsequently  modified,  reconstructed, 
or  repowered.  Except  as  provided  in 
§  97.4(b),  §  97.5,  or  subpart  I  of  this  part, 
for  a  unit  that  is  not  a  NOx  Budget  unit 
under  §  97.4(a)  on  the  date  the  unit 
commences  commercial  operation,  the 
date  the  unit  becomes  a  NOx  Budget 
unit  under  §  97.4(a)  shall  be  the  unit's 
date  of  commencement  of  commercial 
operation. 

Commence  operation  means  to  have 
begun  any  mechanical,  chemical,  or 
electronic  process,  including,  with 
regard  to  a  unit,  start-up  of  a  unit's 
combustion  chamber.  Except  as 
provided  in  §  97.4(b),  §  97.5,  or  subpart 
I  of  this  part  for  a  unit  that  is  a  NOx 
Budget  unit  under  §  97.4(a)  on  the  date 
of  commencement  of  operation,  such 
date  shall  remain  the  unit's  date  of 
commencement  of  operation  even  if  the 
unit  is  subsequently  modified, 
reconstructed,  or  repowered.  Except  as 
provided  in  §  97.4(b),  §  97.5,  or  subpart 
I  of  this  part,  for  a  unit  that  is  not  a  NOx 
Budget  unit  under  §  97.4(a)  on  the  date 
of  commencement  of  operation,  the  date 
the  unit  becomes  a  NOx  Budget  unit 
under  §  97.4(a)  shall  be  the  unit's  date 
of  commencement  of  operation. 

Common  stack  means  a  single  flue 
through  which  emissions  from  two  or 
more  units  are  exhausted. 

Compliance  account  means  a  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  for  a 
NOx  Budget  unit  under  subpart  F  of  this 
part,  in  which  the  NOx  allowance 
allocations  for  the  unit  are  initially 
recorded  and  in  which  are  held  NOx 
allowances  available  for  use  by  the  unit 
for  a  control  period  for  the  purpose  of 
meeting  the  unit's  NOx  Budget 
emissions  limitation.  ^ 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  subpart  H  of  this  part  to 
sample,  analyze,  measure,  and  provide, 
by  readings  taken  at  least  once  every  15 
minutes  of  the  measured  parameters,  a 
permanent  record  of  nitrogen  oxides 
emissions,  expressed  in  tons  per  hour 
for  nitrogen  oxides.  The  following 
systems  are  component  parts  included, 
to  the  extent  consistent  with  subpart  H 
of  this  part  and  part  75  of  this  chapter, 
in  a  continuous  emission  monitoring 
system: 

(1)  Flow  monitor; 

(2)  Nitrogen  oxides  pollutant 
concentration  monitors; 

(3)  Diluent  gas  monitor  (oxygen  or 
carbon  dioxide); 


(4)  A  continuous  moisture  monitor; 
and 

(5)  An  automated  data  acquisition  and 
handling  system. 

Control  period  means  the  period 
beginning  May  1  of  a  year  and  ending 
on  September  30  of  the  same  year, 
inclusive. 

Electricity  for  sale  under  firm  contract 
to  the  grid  means  electricity  for  sale 
where  the  capacity  involved  is  intended 
to  be  available  at  all  times  during  the 
period  covered  by  a  guaranteed 
commitment  to  deliver,  even  under 
adverse  conditions. 

Emissions  means  air  pollutants 
exhausted  from  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part. 

Energy  Information  Administration 
means  the  Energy  hiformation 
Administration  of  the  United  States 
Department  of  Energy. 

Excess  emissions  means  any  tonnage 
of  nitrogen  oxides  emitted  by  a  NOx 
Budget  unit  during  a  control  period  that 
exceeds  the  NOx  Budget  emissions 
limitation  for  the  unit. 

Fossil  fuel  means  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material. 

Fossil  fuel  fired  means,  with  regard  to 
a  unit: 

(1)  For  units  that  commenced 
operation  before  January  1, 1996,  the 
combination  of  fossil  fuel,  alone  or  in 
combination  with  any  other  fuel,  where 
fossil  fuel  actually  combusted  comprises 
more  than  50  percent  of  the  annual  heat 
input  on  a  Btu  basis  during  1995,  or,  if 

a  unit  had  no  heat  input  in  1995,  during 
the  last  year  of  operation  of  the  unit 
prior  to  1995; 

(2)  For  imits  that  commenced 
operation  on  or  after  Janucuy  1,  1996 
and  before  January  1,  1997,  the 
combination  of  fossil  fuel,  alone  or  in 
combination  with  any  other  fuel,  where 
fossil  fuel  actually  combusted  comprises 
more  than  50  percent  of  the  annual  heat 
input  on  a  Btu  basis  during  1996;  or 

(3)  For  units  that  commence  operation 
on  or  after  January  1,  1997: 

(i)  The  combination  of  fossil  fuel, 
alone  or  in  combination  with  cuiy  other 
fuel,  where  fossil  fuel  actually 
combusted  comprises  more  than  50 
percent  of  the  annual  heat  input  on  a 
Btu  basis  during  any  year;  or 

(ii)  The  combination  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fuel,  where  fossil  fuel  is  projected  to 
comprise  more  than  50  percent  of  the 
annual  heat  input  on  a  Btu  basis  during 
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any  year,  provided  that  the  unit  shall  be 
1 5  "fossil  fuel-fired"  as  of  the  date,  during 

P^l  such  year,  on  which  the  unit  begins 

combusting  fossil  fuel. 

General  account  means  a  NOx 
Allowance  Tracking  System  accoimt, 
established  under  subpart  F  of  this  part, 
that  is  not  a  compliance  account  or  an 
overdraft  account. 

Generator  means  a  device  that 
produces  electricity. 

Heat  input  means,  with  regard  to  a 
specified  period  to  time,  the  product  (in 
mmBtu/time)  of  the  gross  calorific  value 
of  the  fuel  (in  Btu/lb)  divided  by 
1,000,000  Btu/mmBtu  and  multiplied  by 
the  fuel  feed  rate  into  a  combustion 
device  (in  lb  of  fuel/time),  as  measured, 
recorded,  and  reported  to  the 
Administrator  by  the  NOx  authorized 
account  representative  and  as 
determined  by  the  Administrator  in 
accordance  with  subpart  H  of  this  part. 
Heat  input  does  not  include  the  heat 
derived  from  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust  from 
other  sources. 

Heat  input  rate  means  the  amoimt  of 
heat  input  (in  ramBtu)  divided  by  unit 
operating  time  (in  hr)  or,  with  regard  to 
a  specific  fuel,  the  amount  of  heat  input 
attributed  to  the  fuel  (in  mmBtu) 
divided  by  the  unit  operating  time  (in 
hr)  during  which  the  unit  combusts  the 
fuel. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  imit 
participation  power  sales  agreement 
under  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
percentage  of  nameplate  capacity  and 
associated  energy  from  any  specified 
unit  and  pays  its  proportional  amount  of 
.  such  unit's  total  costs,  pursuant  to  a 
contract: 

(1)  For  the  life  of  the  unit; 

(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 
or 

(3)  For  a  period  equal  to  or  greater 
than  25  years  or  70  percent  of  the 
economic  useful  life  of  the  imit 
determined  as  of  the  time  the  unit  is 
built,  with  option  rights  to  purchase  or 
release  some  portion  of  the  nameplate 
capacity  and  associated  energy 
generated  by  the  unit  at  the  end  of  the 
period. 

Maximum  design  heat  input  means 
the  ability  of  a  unit  to  combust  a  stated 
maximum  amount  of  fuel  per  hour  (in 
mmBtu/hr)  on  a  steady  state  basis,  as 
determined  by  the  physical  design  and 
physical  characteristics  of  the  imit. 

Maximum  potential  hourly  heat  input 
means  an  hourly  heat  input  (in  mmBtu/ 
hr)  used  for  reporting  purposes  when  a 


unit  lacks  certified  monitors  to  report 
heat  input.  If  the  unit  intends  to  use 
appendix  D  of  part  75  of  this  chapter  to 
report  heat  input,  this  value  should  be 
calculated,  in  accordance  with  part  75 
of  this  chapter,  using  the  maximum  fuel 
flow  rate  and  the  maximiun  gross 
calorific  value.  If  the  unit  intends  to  use 
a  flow  monitor  and  a  diluent  gas 
monitor,  this  value  should  be  reported, 
in  accordance  with  part  75  of  this 
chapter,  using  the  maximum  potential 
flowrate  and  either  the  maximum 
carbon  dioxide  concentration  (in 
percent  CO2)  or  the  minimum  oxygen 
concentration  (in  percent  02). 

Maximum  potential  NOx  emission 
rate  means  the  emission  rate  of  nitrogen 
oxides  (in  Ib/mmBtu)  calculated  in 
accordance  with  section  3  of  appendix 
F  of  part  75  of  this  chapter,  using  the 
maximum  potential  concentration  of 
NOx  under  section  2  of  appendix  A  of 
part  75  of  this  chapter,  and  either  the 
maximum  oxygen  concentration  (in 
percent  02)  or  the  minimiun  carbon 
dioxide  concentration  (in  percent  CO2), 
under  all  operating  conditions  of  the 
unit  except  for  unit  start  up,  shutdown, 
and  upsets. 

Maximum  rated  hourly  heat  input 
means  a  unit  specific  maximum  hourly 
heat  input  (in  mmBtu/hr)  which  is  the 
higher  of  the  manufacturer's  maximum 
rated  hourly  heat  input  or  the  highest 
observed  hoiu'ly  heat  input. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  subpart  H  of  this  part, 
including  a  continuous  emissions 
monitoring  system,  an  excepted 
monitoring  system,  or  an  alternative 
monitoring  system. 

Most  stringent  State  or  Federal  NOx 
emissions  limitation  means,  with  regard 
to  a  NOx  Budget  opt-in  unit,  the  lowest 
NOx  emissions  limitation  (in  Ib/mmBtu) 
that  is  applicable  to  the  unit  imder  State 
or  Federal  law,  regardless  of  the 
averaging  period  to  which  the  emissions 
limitation  applies. 

Nameplate  capacity  means  the 
maximum  electrical  generating  output 
(in  MWe)  that  a  generator  can  sustain 
over  a  specified  period  of  tinve  when  not 
restricted  by  seasonal  or  other  deratings 
as  measured  in  accordance  with  the 
United  States  Department  of  Energy 
standards. 

Non-title  V  permit  means  a  federally 
enforceable  permit  administered  by  the 
permitting  authority  pursuant  to  the 
Clean  Air  Act  and  regulatory  authority 
under  the  Clean  Air  Act,  other  than  title 
V  of  the  Clean  Air  Act  and  part  70  or 
71  of  this  chapter. 

NOx  allowance  means  a  limited 
authorization  by  the  Administrator 
under  the  NOx  Budget  Trading  Program 


to  emit  up  to  one  ton  of  nitrogen  oxides 
during  the  control  period  of  the 
specified  year  or  of  any  year  thereafter, 
except  as  provided  under  §  97.54(f).  No 
provision  of  the  NOx  Budget  Trading 
Program,  the  NOx  Budget  permit 
application,  the  NOx  Budget  permit,  or 
an  exemption  under  §  97.4(b)  or  §  97.5 
and  no  provision  of  law  shall  be 
construed  to  limit  the  authority  of  the 
United  States  to  terminate  or  limit  such 
authorization,  which  does  not  constitute 
a  property  right.  For  piuposes  of  all 
sections  of  this  part  except  §97.41, 
§  97.42,  §  97.43,  or  §  97.88,  "NOx 
allowance"  also  includes  an 
authorization  to  emit  up  to  one  ton  of 
nitrogen  oxides  during  the  control 
period  of  the  specified  year  or  of  any 
year  thereafter  by  the  permitting 
authority  or  the  Administrator  in 
accordance  with  a  State  NOx  Budget 
Trading  Program  established,  and 
approved  and  administered  by  the 
Administrator,  pursuant  to  §  51.121  of 
this  chapter.  « 

NOx  allowance  deduction  or  deduct 
NOx  allowances  means  the  permanent 
withdrawal  of  NOx  allowances  by  the 
Administrator  from  a  NOx  Allowance 
Tracking  System  compliance  account  or 
overdraft  account  to  account  for  the 
number  of  tons  of  NOx  emissions  from 
a  NOx  Budget  unit  for  a  control  period, 
determined  in  accordance  with  subparts 
H  and  F  of  this  part,  or  for  any  other 
NOx  allowance  withdrawal  requirement 
under  this  part. 

NOx  Allowance  Tracking  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  NOx 
allowances  under  the  NOx  Budget 
Trading  Program. 

NOx  Allowance  Tracking  System 
account  means  an  account  in  the  NOx 
Allowance  Tracking  System  established 
by  the  Administrator  for  purposes  of 
recording  the  allocation,  holding, 
transferring,  or  deducting  of  NOx 
allowances. 

NOx  allowance  transfer  deadline 
means  midnight  of  November  30  or,  if 
November  30  is  not  a  business  day, 
midnight  of  the  first  business  day 
thereafter  and  is  the  deadline  by  which 
NOx  allowances  must  be  submitted  for 
recordation  in  a  NOx  Budget  unit's 
compliance  account,  or  the  overdraft 
account  of  the  source  where  the  imit  is 
located,  in  order  to  meet  the  unit's  NOx 
Budget  emissions  limitation  for  the 
confrol  period  immediately  preceding 
such  deadline. 

NOx  allowances  held  or  hold  NOx 
allowances  means  the  NOx  allowances 
recorded  by  the  Administrator,  or 
submitted  to  the  Administrator  for 
recordation,  in  accordance  with 
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NOx  Budget  unit  means  a  unit  that  is 
subject  to  the  NOx  Budget  Trading 
Program  emissions  limitation  under 
§  97.4(a)  or  §97.80. 

Operating  means,  with  regard  to  a 
unit  under  §§  97.22(d)(2)  and  97.80, 
having  documented  heat  input  for  more 
than  876  hours  in  the  6  months 
immediately  preceding  the  submission 
of  an  application  for  an  initial  NOx 
Budget  permit  under  §  97.83(a).  The 
unit's  documented  heat  input  will  be 
determined  in  accordance  with  part  75 
of  this  chapter  if  the  unit  was  otherwise 
subject  to  the  requirements  of  part  75  of 
this  chapter  during  that  6-month  period 
or  will  be  based  on  the  best  available 
data  reported  to  the  Administrator  for 
the  unit  if  the  unit  was  not  otherwise 
subject  to  the  requirements  of  part  75  of 
this  chapter  during  that  6-raonth  period. 

Operator  means  any  person  who 
operates,  controls,  or  supervises  a  NOx 
Budget  unit,  a  NOx  Budget  source,  or  a 
unit  for  which  an  application  for  a  NOx 
Budget  opt-in  permit  under  §  97.83  is 
submitted  and  not  denied  or  withdrawn 
and  shall  include,  but  not  be  limited  to, 
any  holding  company,  utility  system,  or 
plant  manager  of  such  a  unit  or  source. 

Opt-in  means  to  be  elected  to  become 
a  NOx  Budget  unit  under  the  NOx 
Budget  Trading  Program  through  a  final, 
effective  NOx  Budget  ppt-in  permit 
under  subpart  I  of  this  part. 

Overdraft  account  means  the  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  under 
subpart  F  of  this  part,  for  each  NOx 
Budget  source  where  there  are  two  or 
more  NOx  Budget  units. 

Owner  means  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  NOx  Budget 
unit  or  in  a  unit  for  which  an 
application  for  a  NOx  Budget  opt-in 
permit  under  §  97.83  is  submitted  and 
not  denied  or  withdrawn;  or 

(2)  Any  holder  of  a  leasehold  interest 
in  a  NOx  Budget  unit  or  in  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §  97.83  is  submitted 
and  not  denied  or  withdrawn;  or 

(3)  Any  purchaser  of  power  from  a 
NOx  Budget  unit  or  from  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §97.83  is  submitted 
and  not  denied  or  withdrawn  under  a 
life-of-the-unit,  firm  power  contractual 
arrangement.  However,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
owner  shall  not  include  a  passive  lessor, 
or  a  person  who  has  an  equitable 
interest  through  such  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  NOx  Budget  unit  or 
the  unit  for  which  an  application  for  a 


NOx  Budget  opt-in  permit  under  §  97.83 
is  submitted  and  not  denied  or 
withdrawn;  or 

(4)  With  respect  to  any  general 
account,  any  person  who  has  an 
ownership  interest  with  respect  to  the 
NOx  allowances  held  in  the  general 
account  and  who  is  subject  to  the 
binding  agreement  for  the  NOx 
authorized  account  representative  to 
represent  that  person's  ownership 
interest  with  respect  to  NOx  allowances. 

Percent  monitor  data  availability 
means,  for  piu-poses  of  §  97.43  (a)(1)  and 
§  94.84(b),  total  unit  operating  hours  for 
which  quality-assured  data  were 
recorded  under  subpart  H  of  this  part  in 
a  control  period,  divided  by  3,672  hours 
per  control  period,  and  multiplied  by 
100%. 

Permitting  authority  means  the  State 
air  pollution  control  agency,  local 
agency,  other  State  agency,  or  other 
agency  authorized  by  the  Administrator 
to  issue  or  revise  permits  to  meet  the 
requirements  of  the  NOx  Budget 
Trading  Program  in  accordance  with 
subpart  C  of  this  part. 

Potential  electrical  output  capacity 
means  33  percent  of  a  unit's  maximum 
design  heat  input. 

Receive  or  receipt  of  means,  when 
referring  to  the  permitting  authority  or 
the  Administrator,  to  come  into 
possession  of  a  document,  information, 
or  correspondence  (whether  sent  in 
writing  or  by  authorized  electronic 
transmission),  as  indicated  in  an  official 
correspondence  log,  or  by  a  notation 
made  on  the  document,  information,  or 
correspondence,  by  the  permitting 
authority  or  the  Administrator  in  the 
regular  course  of  business. 

Recordation,  record,  or  recorded 
means,  with  regard  to  NOx  allowances, 
the  movement  of  NOx  allowances  by  the 
Administrator  from  one  NOx  Allowance 
Tracking  System  account  to  another,  for 
purposes  of  allocation,  transfer,  or 
deduction. 

Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 
for  an  air  pollutant  as  specified  in 
appendix  A  of  part  60  of  this  chapter. 

Seria/numfcer  means,  when  referring 
to  NOx  allowances,  the  unique 
identification  number  assigned  to  each 
NOx  allowance  by  the  Administrator, 
under  §  97.53(c). 

Source  means  any  governmental, 
institutional,  commercial,  or  industrial 
structure,  installation,  plant,  building, 
or  facility  that  emits  or  has  the  potential 
to  emit  any  regulated  air  pollutant 
under  the  Clean  Air  Act.  For  purposes 
of  section  502(c)  of  the  Clean  Air  Act, 
a  "source,"  including  a  "source"  with 
multiple  units,  shall  be  considered  a 
single  "facility'." 
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State  means  one  of  the  48  contiguous 
States  or  a  portion  thereof  or  the  District 
of  Columbia  that  is  specified  in  §  52.34 
of  this  chapter  and  in  which  are  located 
units  for  which  the  Administrator 
makes  an  effective  finding  under  §  52.34 
of  this  chapter. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  delivery.  Compliance 
with  any  "submission,"  "service,"  or 
"mailing"  deadline  shall  be  determined 
by  the  date  of  dispatch,  transmission,  or 
mailing  and  not  the  date  of  receipt. 

Title  V  operating  permit  means  a 
permit  issued  under  title  V  of  the  Clean 
Air  Act  and  part  70  or  part  71  of  this 
chapter. 

Title  V  operating  permit  regulations 
means  the  regulations  that  the 
Administrator  has  approved  or  issued  as 
meeting  the  requirements  of  title  V  of 
the  Clean  Air  Act  and  part  70  or  71  of 
this  chapter. 

Ton  or  tonnage  means  any  "short  ton" 
(i.e.,  2,000  pounds).  For  the  purpose  of 
determining  compliance  with  the  NOx 
Budget  emissions  limitation,  total  tons 
for  a  control  period  shall  be  calculated 
as  the  sum  of  all  recorded  hourly 
emissions  (or  the  tonnage  equivalent  of 
the  recorded  hourly  emissions  rates)  in 
accordance  with  subpart  H  of  this  part, 
with  any  remaining  fraction  of  a  ton 
equal  to  or  greater  than  0.50  ton  deemed 
to  equal  one  ton  and  any  fraction  of  a 
ton  less  than  0.50  ton  deemed  to  equal 
zero  tons. 

Unit  means  a  fossil  fuel-fired 
stationary  boiler,  combustion  turbine,  or 
combined  cycle  system. 

Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  any  hour  (or  fraction  of 
an  hour)  during  which  a  unit  combusts 
any  fuel. 

§  97.3    Measurements,  abbreviations,  and 
acronyms. 

Measurements,  abbreviations,  and 
acronyms  used  in  this  part  are  defined 
as  follows: 

Btu-Brltish  thermal  unit. 

COi-carbon  dioxide. 

hr-hour. 

kW-kilowatt  electrical. 

kWh-kilowalt  hour. 

lb-pounds. 

mmBtu-million  Btu. 

MWe-megawatt  electrical. 

NOx-nitrogen  oxides. 

Oi-oxygen. 

ton-2000  pounds. 


§97.4    Applicability. 

(a)  The  following  units  in  a  State  (as 
defined  in  §  97.2)  shall  be  NO  x  Budget 
units,  and  any  source  that  includes  one 
or  more  such  luiits  shall  be  a  NOx 
Budget  source,  subject  to  the 
requirements  of  this  part: 

(^l)(i)  For  units  that  commenced 
operation  before  January  1,  1997,  a  unit 
serving  diuing  1995  or  1996  a  generator 
that  had  a  nameplate  capacity  greater 
than  25  MWe  and  produced  electricity 
for  sale  under  a  firm  contract  to  the 
electric  grid. 

(ii)  For  units  that  commenced 
operation  on  or  after  January  1,  1997 
and  before  January  1,  1999,  a  unit 
serving  during  1997  or  1998  a  generator 
that  had  a  nameplate  capacity  greater 
than  25  MWe  and  produced  electricity 
for  sale  under  a  firm  contract  to  the 
electric  grid. 

(iii)  For  units  that  commence 
operation  on  or  after  January  1,  1999,  a 
unit  serving  at  any  time  a  generator  that 
has  a  nameplate  capacity  greater  than  25 
MWe  and  produces  electricity  for  sale. 

(2)(i)  For  units  that  coimnenced 
operation  before  January  1, 1997,  a  luiit 
that  has  a  maximum  design  heat  input 
greater  than  250  mmBtu/hr  and  that  did 
not  serve  diu-ing  1995  or  1996  a 
generator  producing  electricity  for  sale 
under  a  firm  contract  to  the  electric  grid. 

(ii)  For  units  that  commenced 
operation  on  or  after  January  1,  1997 
and  before  January  1, 1999,  a  unit  that 
has  a  maximum  design  heat  input 
greater  than  250  mmBtu/hr  and  that  did 
not  serve  diuing  1997  or  1998  a 
generator  producing  electricity  for  sale 
under  a  firm  contract  to  the  electric  grid. 

(iii)  For  units  that  commence 
operation  on  or  after  January  1,  1999,  a 
unit  with  a  maximum  design  heat  input 
greater  than  250  mmBtu/hr  that: 

(A)  At  no  time  serves  a  generator 
producing  electricity  for  sale;  or 

(B)  At  any  time  serves  a  generator 
producing  electricity  for  sale,  if  any 
such  generator  has  a  nameplate  capacity 
of  25  MWe  or  less  and  has  the  potential 
to  use  no  more  than  50  percent  of  the 
potential  electrical  output  capacity  of 
the  unit. 

(b)(1)  Notwithstanding  paragraph  (a) 
of  this  section,  a  unit  under  paragraph 
(a)(1)  or  (a)(2)  of  this  section  that  has  a 
federally  enforceable  permit  that 
includes  a  NOx  emission  limitation 
restricting  NOx  emissions  diu-ing  a 
control  period  to  25  tons  or  less  and  that 
includes  the  special  provisions  in 
paragraph  (b)(4)  of  this  section  shall  be 
exempt  from  the  requirements  of  the 
NOx  Budget  Trading  Program,  except 
for  the  provisions  of  this  paragraph  (b), 
§97.2,  §97.3,  §  97.4(a),  §97.7,  and 
subparts  E,  F,  and  G  of  this  part.  The 


NOx  emission  limitation  under  this 
paragraph  (b)(1)  shall  restrict  NOx 
emissions  diu-ing  the  control  period  by 
limiting  unit  operating  hours.  The 
restriction  on  unit  operating  hours  shall 
be  calculated  by  dividing  25  tons  by  the 
unit's  maximum  potential  hourly  NOx 
mass  emissions,  which  shall  equal  the 
unit's  maximiun  rated  hourly  heat  input 
multiplied  by  the  highest  default  NOx 
emission  rate  otherwise  applicable  to 
the  unit  under  §  75.19  of  this  chapter. 

(2)  The  exemption  under  paragraph 
(b)(1)  of  this  section  shall  become 
effective  as  follows: 

(i)  The  exemption  shall  become 
effective  on  the  date  on  which  the  NOx 
emission  limitation  and  the  special 
provisions  in  the  permit  under 
paragraph  (b)(1)  of  this  section  become 
final;  or 

(ii)  If  the  NOx  emission  limitation  and 
the  special  provisions  in  the  permit 
under  paragraph  (b)(1)  of  this  section 
become  final  during  a  control  period 
and  after  the  first  date  on  which  the  unit 
operates  during  such  control  period, 
then  the  exemption  shall  become 
effective  on  May  1  of  such  control 
period,  provided  that  such  NOx 
emission  limitation  and  the  special 
provisions  apply  to  the  unit  as  of  such 
first  date  of  operation.  If  such  NOx 
emission  limitation  and  special 
provisions  do  not  apply  to  the  unit  as 
of  such  first  date  of  operation,  then  the 
exemption  under  paragraph  (b)(1)  of  this 
section  shall  become  effective  on 
October  1  of  the  year  during  which  such 
NOx  emission  limitation  and  the  special 
provisions  become  final. 

(3)  The  permitting  authority  that 
issues  a  federally  enforceable  permit 
under  paragraph  (b)(1)  of  this  section  for 
a  unit  under  paragraph  (a)(1)  or  (a)(2")  of 
this  section  will  provide  the 
Administrator  vsritten  notice  of  the 
issuance  of  such  permit  and,  upon 
request,  a  copy  of  the  permit. 

(4)  Special  pro\ntions.  (i)  A  unit 
exempt  under  paragraph  (b)(1)  of  this 
section  shall  comply  with  the  restriction 
on  unit  operating  hours  described  in 
paragraph  (b)(1)  of  this  section  during 
the  control  period  in  each  year. 

(ii)  The  Administrator  will  allocate 
NOx  allowances  to  the  unit  under 
§§  97.41(a)  through  (c)  and  97.42(a) 
through  (c).  For  each  control  period  for 
which  the  unit  is  allocated  NOx 
allowances  under  §§  97.41(a)  through  (c) 
and  97.42(a)  through  (c): 

(A)  The  owmers  and  operators  of  the 
unit  must  specify  a  general  account,  in 
which  the  Administrator  will  record  the 
NOx  allowances;  and 

(B)  After  the  Administrator  records  a 
NOx  allowance  allocations  under 

§§  97.41(a)  through  (c)  and  97.42(a) 
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through  (c),  th«  Administrator  will 
deduct,  from  tl  e  general  account  under 
paragraph  (bK-l  )(ii)(A)  of  this  section, 
NOx  allowancf  s  that  are  allocated  for 
the  same  or  a  p  rior  control  period  as  the 
NOx  allowancf  s  allocated  to  the  unit 
under  §§  97.41  a)  through  (c)  and 
97.42(a)  throug  i  (c)  and  that  equal  the 
NOx  emission  imitation  (in  tons  of 
NOx)  on  whid  the  unit's  exemption 
under  paragraph  (b)(1)  of  this  section  is 
based.  The  NO  c  authorized  account 
representative  :  ihall  ensure  that  such 
general  accoun :  contains  the  NOx 
allowances  nee  essary  for  completion  of 
such  deduction . 

(iii)  A  unit  63  empt  under  this 
paragraph  (b)  s  lall  report  hours  of  unit 
operation  durii  ig  the  control  period  in 
each  year  to  th(  s  permitting  authority  by 
November  1  of  that  year. 

(iv)  For  a  pei  iod  of  5  years  from  the 
date  the  record  s  are  created,  the  owners 
and  operators  c  f  a  unit  exempt  under 
paragraph  (b)(1)  of  this  section  shall 
retain,  at  the  scurce  that  includes  the 
unit,  records  di  imonstrating  that  the 
conditions  of  t4e  federally  enforceable 
permit  under  paragraph  (b)(1)  of  this 
section  were  met,  including  the 
restriction  on  unit  operating  hours.  The 
5-year  period  fi  ir  keeping  records  may 
be  extended  foi  cause,  at  any  time  prior 
to  the  end  of  th  e  period,  in  writing  by 
the  permitting  mthority  or  the 
Administrator.  The  owners  and 
operators  bear  he  burden  of  proof  that 
the  unit  met  th ;  restriction  on  unit 
operating  hour;. 

(v)  The  own«  rs  and  operators  and,  to 
the  extent  appi  icable,  the  NOx 
authorized  acci  )unt  representative  of  a 
unit  exempt  ur  der  paragraph  (b)(1)  of 
this  section  sh<  11  comply  with  the 
requirements  c  "  the  NOx  Budget 
Trading  Progra  m  concerning  all  periods 
for  which  the  exemption  is  not  in  effect, 
even  if  such  rei  juirements  arise,  or  must 
be  complied  w  th,  after  the  exemption 
takes  effect. 

(vi)  On  the  ei  irlier  of  the  following 
dates,  a  unit  exempt  under  paragraph 
(b)(1)  of  this  SB  :tion  shall  lose  its 
exemption: 

(A)  The  date  on  which  the  restriction 
on  unit  operati  ig  hours  described  in 
paragraph  (b)(1 )  of  this  section  is 
removed  from  he  unit's  federally 
enforceable  pei  mit  or  otherwise 
becomes  no  loi  iger  applicable  to  any 
control  period  starting  in  2003;  or 

(B)  The  first  iate  on  which  the  unit 
fails  to  comply  or  with  regard  to  which 
the  owners  anc  operators  fail  to  meet 
their  burden  o:  proving  that  the  unit  is 
complying,  wii  h  the  restriction  on  unit 
operating  hour  >  described  in  paragraph 
(b)(1)  of  this  se  ction  during  any  control 
period  starting  in  2003. 


(vii)  A  unit  that  loses  its  exemption  in 
accordance  with  paragraph  (b)(4)(vi)  of 
this  section  shall  be  subject  to  the 
requirements  of  this  part.  For  the 
purpose  of  applying  permitting 
requirements  imder  subpart  C  of  this 
part,  allocating  allowances  luider 
subpart  E  of  this  part,  and  applying 
monitoring  requirements  under  subpart 
H  of  this  part,  the  unit  shall  be  treated 
as  commencing  operation  and,  if  the 
unit  is  covered  by  paragraph  (a)(1)  of 
this  section,  commencing  commercial 
operation  on  the  date  the  unit  loses  its 
exemption. 

(viii)  A  imit  that  is  exempt  under 
paragraph  (b)(1)  of  this  section  is  not 
eligible  to  be  a  NOx  Budget  opt-in  unit 
under  subpart  I  of  this  part. 

§97.5    Retired  unit  exemption. 

(a)  This  section  applies  to  any  NOx 
Budget  unit,  other  than  a  NOx  Budget 
opt-in  unit,  that  is  permanently  retired. 

(b)(1)  Any  NOx  Budget  unit,  other 
than  a  NOx  Budget  opt-in  unit,  that  is 
permanently  retired  shall  be  exempt 
from  the  NOx  Budget  Trading  Program, 
except  for  the  provisions  of  this  section, 
§97.2,  §97.3.  §97.4,  §97.7,  and 
subparts  E,  F,  and  G  of  this  part. 

(2)  The  exemption  under  paragraph 
(b)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  unit  is 
permanently  retired.  Within  30  days  of 
permanent  retirement,  the  NOx 
authorized  accovmt  representative 
(authorized  in  accordance  with  subpart 
B  of  this  part)  shall  submit  a  statement 
to  the  permitting  authority  otherwise 
responsible  for  administering  any  NOx 
Budget  permit  for  the  unit.  The  NOx 
authorized  account  representative  shall 
submit  a  copy  of  the  statement  to  the 
Administrator.  The  statement  shall 
state,  in  a  format  prescribed  by  the 
permitting  authority,  that  the  unit  is 
permanently  retired  and  will  comply 
with  the  requirements  of  paragraph  (c) 
of  this  section. 

(3)  After  receipt  of  the  notice  under 
paragraph  (b)(2)  of  this  section,  the 
permitting  authority  will  amend  any 
permit  covering  the  source  at  which  the 
unit  is  located  to  add  the  provisions  and 
requirements  of  the  exemption  imder 
paragraphs  (b)(1)  and  (c)  of  this  section. 

(c)  Special  provisions.  (1)  A  unit 
exempt  under  this  section  shall  not  emit 
any  nitrogen  oxides,  starting  on  the  date 
that  the  exemption  takes  effect. 

(2)  The  Administrator  will  allocate 
NOx  allowances  under  subpart  E  of  this 
part  to  a  unit  exempt  under  this  section. 
For  each  control  period  for  which  the 
unit  is  allocated  one  or  more  NOx 
allowances,  the  owners  and  operators  of 
the  unit  shall  specify  a  general  account, 


in  which  the  Administrator  will  record 
such  NOx  allowances. 

(3)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit,  records 
demonstrating  that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  prior  to  the  end  of  the 
period,  in  writing  by  the  permitting 
authority  or  the  Administrator.  The 
owners  and  operators  bear  the  burden  of 
proof  that  the  unit  is  permanently 
retired. 

(4)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  NOx 
authorized  account  representative  of  a 
unit  exempt  under  this  section  shall 
comply  with  the  requirements  of  the 
NOx  Budget  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect. 

(5)(i)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required, 
or  but  for  this  exemption  would  be 
required,  to  have  a  title  V  operating 
permit  shall  not  resume  operation 
unless  the  NOx  authorized  account 
representative  of  the  source  submits  a 
complete  NOx  Budget  permit 
application  imder  §  97.22  for  the  unit 
not  less  than  18  months  (or  such  lesser 
time  provided  by  the  permitting 
authority)  before  the  later  of  May  1 , 
2003  or  the  date  on  which  the  unit 
resxunes  operation. 

(ii)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required, 
or  but  for  this  exemption  would  be 
required,  to  have  a  non-title  V  permit 
shall  not  resume  operation  unless  the 
NOx  authorized  account  representative 
of  the  source  submits  a  complete  NOx 
Budget  permit  application  under  §  97.22 
for  the  unit  not  less  than  18  months  (or 
such  lesser  time  provided  by  the 
permitting  authority)  before  the  later  of 
May  1 ,  2003  or  the  date  on  which  the 
unit  is  to  first  resume  operation. 

(6)  On  the  earlier  of  the  following 
dates,  a  unit  exempt  imder  paragraph  (b) 
of  this  section  shall  lose  its  exemption: 

(i)  The  date  on  which  the  NOx 
authorized  account  representative 
submits  a  NOx  Budget  permit 
application  under  paragraph  (c)(5)  of 
this  section;  or 

(ii)  The  date  on  which  the  NOx 
authorized  account  representative  is 
required  under  paragraph  (c)(5)  of  this 
section  to  submit  a  NOx  Budget  permit 
application. 

(7)  For  the  purpose  of  applying 
monitoring  requirements  under  subpart 
H  of  this  part,  a  unit  that  loses  its 
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exemption  under  this  section  shall  be 
treated  as  a  unit  that  commences 
operation  or  commercial  operation  on 
the  first  date  on  which  the  unit  resumes 
operation. 

(8)  A  xmit  that  is  exempt  under  this 
section  is  not  eligible  to  be  a  NOx 
Budget  opt-in  unit  under  subpart  I  of 
this  part. 

§  97.6    Standard  requirements. 

(a)  Permit  requirements.  (1)  The  NOx 
authorized  accoiuit  representative  of 
each  NOx  Budget  source  required  to 
have  a  federally  enforceable  permit  and 
each  NOx  Budget  unit  required  to  have 
a  federally  enforceable  permit  at  the 
source  shall: 

(i)  Submit  to  the  permitting  authority 
a  complete  NOx  Budget  permit 
application  under  §  97.22  in  accordance 
with  the  deadlines  specified  in 
§  97.21(b)  and  (c); 

(ii)  Submit  in  a  timely  maimer  any 
supplemental  information  that  the 
permitting  authority  determines  is 
necessary  in  order  to  review  a  NOx 
Budget  permit  application  and  issue  or 
deny  a  NOx  Budget  permit. 

(2)  The  owroers  and  operators  of  each 
NOx  Budget  source  required  to  have  a 
federally  enforceable  permit  and  each 
NOx  Budget  unit  required  to  have  a 
federally  enforceable  permit  at  the 
source  shall  have  a  NOx  Budget  permit 
issued  by  the  permitting  authority  and 
operate  the  unit  in  compliance  vrith 
such  NOx  Budget  permit. 

(3)  The  owners  and  operators  of  a 
NOx  Budget  source  that  is  not  otherwise 
required  to  have  a  federally  enforceable 
permit  are  not  required  to  submit  a  NOx 
Budget  permit  application,  and  to  have 
a  NOx  Budget  permit,  under  subpart  C 
of  this  part  for  such  NOx  Budget  soiute. 

(b)  Monitoring  requirements.  (1)  The 
owners  and  operators  and,  to  the  extent 
applicable,  the  NOx  authorized  accoimt 
representative  of  each  NOx  Budget 
source  and  each  NOx  Budget  imit  at  the 
soiu-ce  shall  comply  with  the 
monitoring  requirements  of  subpart  H  of 
this  part. 

(2)  The  emissions  measurements 
recorded  and  reported  in  accordance 
with  subpart  H  of  this  part  shall  be  used 
to  determine  compliance  by  the  imit 
with  the  NO  x  Budget  emissions 
limitation  under  paragraph  (c)  of  this 
section. 

(c)  Nitrogen  oxides  requirements.  (1) 
The  owners  and  operators  of  each  NOx 
Budget  source  and  each  NOx  Budget 
unit  at  the  source  shall  hold  NOx 
allowances  available  for  compliance 
deductions  under  §  97.54(a),  (b),  (e),  or 
(f)  as  of  the  NOx  allowance  transfer 
deadline,  in  the  unit's  compliance 
account  and  the  source's  overdraft 


account  in  an  amount  not  less  than  the 
total  NOx  emissions  for  the  control 
period  from  the  unit,  as  determined  in 
accordance  with  subpart  H  of  this  part, 
plus  any  amoiuit  necessary  to  account 
for  actual  heat  input  under  §  97.42(e)  for 
the  control  period  or  to  account  for 
excess  emissions  for  a  prior  control 
period  under  §  97.54(d)  or  to  account  for 
withdrawal  from  the  NOx  Budget 
Trading  Program,  or  a  change  in 
regulatory  status,  of  a  NOx  Budget  opt- 
in  imit  under  §  97.86  or  §  97.87. 

(2)  Each  ton  of  nitrogen  oxides 
emitted  in  excess  of  the  NOx  Budget 
emissions  limitation  shall  constitute  a 
separate  violation  of  this  part,  the  Clean 
Air  Act,  and  applicable  State  law. 

(3)  A  NOx  Budget  unit  shall  be  subject 
to  the  reqmrements  imder  paragraph 
(c)(1)  of  this  section  starting  on  the  later 
of  May  1,  2003  or  the  date  on  which  the 
unit  commences  operation. 

(4)  NOx  allowances  shall  be  held  in, 
deducted  from,  or  transferred  among 
NOx  Allowance  Tracking  System 
accoimts  in  accordance  with  subparts  E, 
F,  G,  and  I  of  this  part. 

(5)  A  NOx  allowance  shall  not  be 
deducted,  in  order  to  comply  with  the 
requirements  under  paragraph  (c)(1)  of 
this  section,  for  a  control  period  in  a 
year  prior  to  the  year  for  which  the  NOx 
allowance  was  allocated. 

(6)  A  NOx  allowance  allocated  by  the 
Administrator  under  the  NOx  Budget 
Trading  Program  is  a  limited 
authorization  to  emit  one  ton  of  nitrogen 
oxides  in  accordance  with  the  NOx 
Budget  Trading  Program.  No  provision 
of  the  NOx  Budget  Trading  Program,  the 
NOx  Budget  permit  application,  the 
NOx  Budget  permit,  or  an  exemption 
under  §  97.4(b)  or  §  97.5  and  no 
provision  of  law  shall  be  construed  to 
limit  the  authority  of  the  United  States 
to  terminate  or  limit  such  authorization. 

(7)  A  NOx  allowance  allocated  by  the 
Administrator  under  the  NOx  Budget 
Trading  Program  does  not  constitute  a 
property  right. 

(8)  Upon  recordation  by  the 
Administrator  under  subpart  F  or  G  of 
this  part,  every  allocation,  transfer,  or 
deduction  of  a  NOx  allowance  to  or 
from  a  NOx  Budget  unit's  compliance 
accoimt  or  the  overdraft  account  of  the 
soujxie  where  the  unit  is  located  is 
incorporated  automatically  in  any  NOx 
Budget  permit  of  the  NOx  Budget  unit. 

(d)  Excess  emissions  requirements.  (1) 
The  owners  and  operators  of  a  NOx 
Budget  unit  that  has  excess  emissions  in 
any  control  period  shall: 

(i)  Surrender  the  NOx  allowances 
required  for  deduction  under 
§  97.54(d)(1);  and 


(ii)  Pay  any  fine,  penalty,  or 
assessment  or  comply  with  any  other 
remedy  imposed  under  §  97.54(d)(3). 

(e)  Recordkeeping  and  reporting 
requirements:  (1)  Unless  otherwise 
provided,  the  owners  and  operators  of 
the  NOx  Budget  source  and  each  NOx 
Budget  luiit  at  the  source  shall  keep  on 
site  at  the  source  each  of  the  following 
documents  for  a  period  of  5  years  from 
the  date  the  document  is  created.  This 
period  may  be  extended  for  cause,  at 
any  time  prior  to  the  end  of  5  years,  in 
writing  by  the  permitting  authority  or 
the  Administrator. 

(i)  The  account  certificate  of 
representation  under  §  97.13  for  the 
NOx  authorized  account  representative 
for  the  source  and  each  NOx  Budget 
unit  at  the  source  and  all  documents 
that  demonstrate  the  truth  of  the 
statements  in  the  account  certificate  of 
representation;  provided  that  the 
certificate  and  dociunents  shall  be 
retained  on  site  at  the  source  beyond 
such  5 -year  period  until  such 
dociunents  are  superseded  because  of 
the  submission  of  a  new  account 
certificate  of  representation  under 
§  97.13  changing  the  NOx  authorized 
account  representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  subpart 
H  of  this  part;  provided  that  to  the 
extent  that  subpart  H  of  this  part 
provides  for  a  3-year  period  for 
recordkeeping,  the  3-year  period  shall 
apply. 

(iii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under 
the  NOx  Budget  Trading  Program. 

(iv)  Copies  of  all  documents  used  to 
complete  a  NOx  Budget  permit 
application  and  any  other  submission 
under  the  NOx  Budget  Trading  Program 
or  to  demonstrate  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Program. 

(2)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
and  each  NOx  Budget  unit  at  the  source 
shall  submit  the  reports  and  compliance 
certifications  required  under  the  NOx 
Budget  Trading  Program,  including 
those  under  subpart  D,  H,  or  I  of  this 
part. 

(f)  Liability.  (1)  Any  person  who 
knowingly  violates  any  requirement  or 
prohibition  of  the  NOx  Budget  Trading 
Program,  a  NOx  Budget  permit,  or  an 
exemption  under  §  97.4(b)  or  §  97.5 
shall  be  subject  to  enforcement  pursuant 
to  applicable  State  or  Federal  law. 

(2)  Any  person  who  knowingly  makes 
a  false  material  statement  in  any  record, 
submission,  or  report  under  the  NO  x 
Budget  Trading  Program  shall  be  subject 
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the  time  period  shall  be  extended  to  the 
next  business  day. 

Subpart  B— NOx  Authorized  Account 
Representative  for  NOx  Budget 
Sources 

§97.10    Authorization  and  responsibilities 
of  NOx  authorized  account  representative. 

(a)  Except  as  provided  under  §97.11, 
each  NOx  Budget  source,  including  all 
NOx  Budget  units  at  the  source,  shall 
have  one  and  only  one  NOx  authorized 
account  representative,  with  regard  to 
all  matters  under  the  NOx  Budget 
Trading  Program  concerning  the  source 
or  any  NOx  Budget  unit  at  the  source. 

(b)  The  NOx  authorized  account 
representative  of  the  NOx  Budget  source 
shall  be  selected  by  an  agreement 
binding  on  the  owners  and  operators  of 
the  source  and  all  NOx  Budget  units  at 
the  source. 

(c)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  under  §  97.13,  the  NOx 
authorized  account  representative  of  the 
source  shall  represent  and,  by  his  or  her 
representations,  actions,  inactions,  or 
submissions,  legally  bind  each  owner 
and  operator  of  the  NOx  Budget  source 
represented  and  each  NOx  Budget  unit 
at  the  source  in  all  matters  pertaining  to 
the  NOx  Budget  Trading  Program,  not 
withstanding  any  agreement  between 
the  NOx  authorized  account 
representative  and  such  ovvners  and 
operators.  The  owners  and  operators 
shall  be  bound  by  any  decision  or  order 
issued  to  the  NOx  authorized  account 
representative  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  unit. 

(d)  No  NOx  Budget  permit  shall  be 
issued,  and  no  NOx  Allowance  Tracking 
System  account  shall  be  established  for 
a  NOx  Budget  unit  at  a  source,  until  the 
Administrator  has  received  a  complete 
account  certificate  of  representation 
under  §  97.13  for  a  NOx  authorized 
account  representative  of  the  source  and 
the  NOx  Budget  imits  at  the  source. 

(e)  (1)  Each  submission  under  the 
NOx  Budget  Trading  Program  shall  be 
submitted,  signed,  and  certified  by  the 
NOx  authorized  account  representative 
for  each  NOx  Budget  source  on  behalf 
of  which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative: 
"I  am  authorized  to  make  this 
submission  on  behalf  of  the  owners  and 
operators  of  the  NOx  Budget  sources  or 
NOx  Budget  units  for  which  the 
submission  is  made.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 


in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment." 

(2)  The  permitting  authority  and  the 
Administrator  will  accept  or  act  on  a 
submission  made  on  behalf  of  owner  or 
operators  of  a  NOx  Budget  source  or  a 
NOx  Budget  unit  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  paragraph  (e)(1)  of  this 
section. 

§  97.11     Alternate  NOx  authorized  account 
representative. 

(a)  An  account  certificate  of 
representation  may  designate  one  and 
only  one  alternate  NOx  authorized 
account  representative  who  may  act  on 
behalf  of  the  NOx  authorized  account 
representative.  The  agreement  by  which 
the  alternate  NOx  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
NOx  authorized  account  representative 
to  act  in  lieu  of  the  NOx  authorized 
account  representative. 

(b)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  under  §^97.13,  any 
representation,  action,  inaction,  or 
submission  by  the  alternate  NOx 
authorized  account  representative  shall 
be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 

(c)  Except  in  this  section  and 

§§  97.10(a),  97.12,  97.13,  and  97.51, 
whenever  the  term  "NOx  authorized 
account  representative"  is  used  in  this 
part,  the  term  shall  be  construed  to 
include  the  alternate  NOx  authorized 
account  representative. 

§97.12    Changing  NOx  authorized  account 
representative  and  alternate  NOx  authorized 
account  representative;  changes  in  owners 
and  operators. 

(a)  Changing  NOx  authorized  account 
representative.  The  NOx  authorized 
account  representative  may  be  changed 
at  any  time  upon  receipt  by  the 
Administrator  of  a  superseding 
complete  account  certificate  of 
representation  under  §  97.13. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  NOx 
authorized  account  representative  prior 
to  the  time  and  date  when  the 
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Administrator  receives  the  superseding 
account  certificate  of  representation 
shall  be  binding  oh  the  new  NOx 
authorized  account  representative  and 
the  owners  and  operators  of  the  NOx 
Budget  source  and  the  NOx  Budget 
units  at  the  source. 

(b)  Changing  alternate  NOx 
authorized  account  representative.  The 
alternate  NOx  authorized  account 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  account 
certificate  of  representation  under 

§  97.13.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  NOx  authorized 
account  representative  prior  to  the  time 
and  date  when  the  Administrator 
receives  the  superseding  account 
certificate  of  representation  shall  be 
binding  on  the  new  alternate  NOx 
authorized  account  representative  and 
the  owners  and  operators  of  theJ^JOx 
Budget  source  and  the  NOx  Budget 
units  at  the  source. 

(c)  Changes  in  owners  and  operators. 
(1)  In  the  event  a  new  owner  or  operator 
of  a  NOx  Budget  source  or  a  NOx 
Budget  unit  is  not  included  in  the  list 
of  owners  and  operators  submitted  in 
the  account  certificate  of  representation 
under  §  97.13,  such  new  owner  or 
operator  shall  be  deemed  to  be  subject 
to  and  boimd  by  the  account  certificate 
of  representation,  the  representations, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orders,  actions,  and  inactions  of  the 
permitting  authority  or  the 
Administrator,  as  if  the  new  owner  or 
operator  were  included  in  such  list. 

(2)  Within  30  days  following  any 
change  in  the  owners  and  operators  of 
a  NOx  Budget  source  or  a  NOx  Budget 
unit,  including  the  addition  of  a  new 
owner  or  operator,  the  NOx  authorized 
account  representative  or  alternate  NOx 
authorized  account  representative  shall 
submit  a  revision  to  the  account 
certificate  of  representation  under 
§  97.13  amending  the  list  of  owners  and 
operators  to  include  the  change. 

§  97.1 3    Account  certificate  of 
representation. 

(a)  A  complete  account  certificate  of 
representation  for  a  NOx  authorized 
account  representative  or  an  alternate 
NOx  authorized  account  representative 
shall  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 


source  for  which  the  account  certificate 
of  representation  is  submitted. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative. 

(3)  A  list  of  the  owners  and  operators 
of  the  NOx  Budget  source  and  of  each 
NOx  Budget  unit  at  the  source. 

(4)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  accoimt  representative: 
"I  certify  that  I  was  selected  as  the  NOx 
authorized  account  representative  or 
alternate  NOx  authorized  account 
representative,  as  applicable,  by  an 
agreement  binding  on  the  owners  and 
operators  of  the  NOx  Budget  source  and 
each  NOx  Budget  unit  at  the  source.  I 
certify  that  I  have  all  the  necessary 
authority  to  carry  out  my  duties  and 
responsibilities  under  the  NOx  Budget 
Trading  Program  on  behalf  of  the 
owners  and  operators  of  the  NOx  Budget 
source  and  of  each  NOx  Budget  imit  at 
the  source  and  that  each  such  owner 
and  operator  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  decision  or 
order  issued  to  me  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  unit." 

(5)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(b)  Unless  otherwise  required  by  the 
permitting  authority  or  the 
Administrator,  documents  of  agreement 
referred  to  in  the  account  certificate  of 
representation  shall  not  be  submitted  to 
the  permitting  authority  or  the 
Administrator.  Neither  the  permitting 
authority  nor  the  Administrator  shall  be 
under  any  obligation  to  review  or 
evaluate  the  sufficiency  of  such 
documents,  if  submitted. 

§97.14    Objections  concerning  NOx 
authorized  account  representative. 

(a)  Once  a  complete  account 
certificate  of  representation  under 
§97.13  has  been  submitted  and 
received,  the  permitting  authority  and 
the  Administrator  will  rely  on  the 
account  certificate  of  representation 
unless  and  until  a  superseding  complete 
accoimt  certificate  of  representation 
under  §  97.13  is  received  by  the 
Administrator. 

(b)  Except  as  provided  in  §97.12  (a) 
or  (b),  no  objection  or  other 
communication  submitted  to  the 
permitting  authority  or  the 
Administrator  concerning  the 
authorization,  or  any  representation. 


action,  inaction,  or  submission  of  the 
NOx  authorized  account  representative 
shall  affect  any  representation,  action, 
inaction,  or  submission  of  the  NOx 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program. 

(c)  Neither  the  permitting  authority 
nor  the  Administrator  will  adjudicate 
any  private  legal  dispute  concerning  the 
authorization  or  any  representation, 
action,  inaction,  or  submission  of  any 
NOx  authorized  account  representative, 
including  private  legal  disputes 
concerning  the  proceeds  of  NOx 
allowance  transfers. 

Subpart  C — Permits 

§  97.20    General  NOx  Budget  Trading 
Program  permit  requirements. 

(a)  For  each  NOx  Budget  source 
required  to  have  a  federally  enforceable 
permit,  such  permit  shall  include  a  NOx 
Budget  permit  administered  by  the 
permitting  authority  for  the  federally 
enforceable  permit. 

(1)  For  NOx  Budget  sources  required 
to  have  a  title  V  operating  permit,  the 
NOx  Budget  portion  of  the  title  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's  title  V 
operating  permits  regulations 
promulgated  under  part  70  or  71  of  this 
chapter,  except  as  provided  otherwise 
by  this  subpart  or  subpart  I  of  this  part. 

(2)  For  NOx  Budget  sources  required 
to  have  a  non-title  V  permit,  the  NOx 
Budget  portion  of  the  non-title  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's 
regulations  promulgated  to  administer 
non-title  V  permits,  except  as  provided 
otherwise  by  this  subpart  or  subpart  I  of 
this  part. 

(b)  Each  NOx  Budget  permit  shall 
contain  all  applicable  NOx  Budget 
Trading  Program  requirements  and  shall 
be  a  complete  and  segregable  portion  of 
the  permit  under  paragraph  (a)  of  this 
section. 

§97.21     Submission  of  NOx  Budget  permit 
applications.  " 

(a)  Duty  to  apply.  The  NOx  authorized 
account  representative  of  any  NOx 
Budget  source  required  to  have  a 
federally  enforceable  permit  shall 
submit  to  the  permitting  authority  a 
complete  NOx  Budget  permit 
application  under  §  97.22  by  the 
applicable  deadline  in  paragraph  (b)  of 
this  section. 

{b)(l)  For  NO  X  Budget  sources 
required  to  have  a  title  V  operating 
permit: 

(i)  For  any  source,  with  one  or  more 
NOx  Budget  units  under  §  97.4(a)  that 
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§  97.22    Information  requirements  for  NOx 
Budget  permit  applications. 

A  complete  NOx  Budget  permit 
application  shall  include  the  following 
elements  concerning  the  NOx  Budget 
source  for  which  the  application  is 
submitted,  in  a  format  prescribed  by  the 
permitting  authority: 

(a)  Identification  of  the  NOx  Budget 
source,  including  plant  name  and  the 
ORIS  (Office  of  Regulatory  Information 
Systems)  or  facility  code  assigned  to  the 
source  by  the  Energy  Information 
Administration,  if  applicable; 

(b)  Identification  of  each  NOx  Budget 
unit  at  the  NOx  Budget  source  and 
whether  it  is  a  NOx  Budget  unit  under 
§  97.4(a)  or  under  subpart  I  of  this  part; 

(c)  The  standard  requirements  under 
§97.6;  and 

(d)  For  each  NOx  Budget  opt-in  unit 
at  the  NOx  Budget  source,  the  following 
certification  statements  by  the  NOx 
authorized  account  representative: 

(1)  "I  certify  that  each  unit  for  which 
this  permit  application  is  submitted 
under  subpart  I  of  this  part  is  not  a  NOx 
Budget  unit  under  40  CFR  97.4(a)  and 
is  not  covered  by  an  exemption  under 
40  CFR  97.4(b)  or  97.5  that  is  in  effect." 

(2)  If  the  application  is  for  an  initial 
NOx  Budget  opt-in  permit,  "I  certify 
that  each  unit  for  which  this  permit 
application  is  submitted  under  subpart 
I  of  40  CFR  part  97  is  operating,  as  that 
term  is  defined  under  40  CFR  97.2." 

§  97.23    NOx  Budget  permit  contents. 

(a)  Each  NOx  Budget  permit  will 
contain,  in  a  format  prescribed  by  the 
permitting  authority,  all  elements 
required  for  a  complete  NOx  Budget 
permit  application  under  §  97.22. 

(b)  Each  NOx  Budget  permit  is 
deemed  to  incorporate  automatically  the 
definitions  of  terms  under  §  97.2  and, 
upon  recordation  by  the  Administrator 
under  subpart  F  or  G  of  this  part,  every 
allocation,  transfer,  or  deduction  of  a 
NOx  allowance  to  or  from  the 
compliance  accounts  of  the  NOx  Budget 
units  covered  by  the  permit  or  the 
overdraft  account  of  the  NOx  Budget 
source  covered  by  the  permit. 

§97.24    NOx  Budget  permit  revisions. 

(a)  For  a  NOx  Budget  source  with  a 
title  V  operating  permit,  except  as 
provided  in  §  97.23(b),  the  permitting 
authority  will  revise  the  NOx  Budget 
permit,  as  necessary,  in  accordance  with 
the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  permit  revisions. 

(b)  For  a  NOx  Budget  source  with  a 
non-title  V  permit,  except  as  provided 
in  §  97.23(b),  the  permitting  authority 
will  revise  the  NOx  Budget  permit,  as 
necessary,  in  accordance  with  the 


permitting  authority's  non-title  V 
permits  regulations  addressing  permit 
revisions. 

Subpart  D — Compliance  Certification 

§97.30    Compliance  certification  report 

(a)  Applicability  and  deadline.  For 
each  control  period  in  which  one  or 
more  NOx  Budget  units  at  a  source  are 
subject  to  the  NOx  Budget  emissions 
limitation,  the  NOx  authorized  accoimt 
representative  of  the  source  shall  submit 
to  the  permitting  authority  and  the 
Administrator  by  November  30  of  that 
year,  a  compliance  certification  report 
for  each  sovuce  covering  all  such  units. 

(b)  Contents  of  report.  The  NOx 
authorized  account  representative  shall 
include  in  the  compliance  certification 
report  under  paragraph  (a)  of  this 
section  the  following  elements,  in  a 
format  prescribed  by  the  Administrator, 
concerning  each  unit  at  the  source  and 
subject  to  the  NOx  Budget  emissions 
limitation  for  the  control  period  covered 
by  the  report: 

(1)  Identification  of  each  NOx  Budget 
unit; 

(2)  At  the  NOx  authorized  account 
representative's  option,  the  serial 
numbers  of  the  NOx  allowances  that  are 
to  be  deducted  from  each  unit's 
compliance  account  under  §  97.54  for 
the  control  period; 

(3)  At  the  NOx  authorized  account 
representative's  option,  for  units  sharing 
a  common  stack  and  having  NOx 
emissions  that  are  not  monitored 
separately  or  apportioned  in  accordance 
with  subpart  H  of  this  part,  the 
percentage  of  allowances  that  is  to  be 
deducted  from  each  unit's  compliance 
account  under  §  97.54(e);  and 

(4)  The  compliance  certification 
under  paragraph  (c)  of  this  section. 

(c)  Compliance  certification.  In  the 
compliance  certification  report  under 
paragraph  (a)  of  this  section,  the  NOx 
authorized  account  representative  shall 
certify,  based  on  reasonable  inquiry  of 
those  persons  with  primary 
responsibility  for  operating  the  source 
and  the  NOx  Budget  units  at  the  source 
in  compliance  with  the  NOx  Budget 
Trading  Program,  whether  each  NOx 
Budget  unit  for  which  the  compliance 
certification  is  submitted  was  operated' 
during  the  calendar  year  covered  by  the 
report  in  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Program  applicable  to  the  unit, 
including: 

(1)  Whether  the  unit  was  operated  in 
compliance  with  the  NOx  Budget 
emissions  limitation; 

(2)  Whether  the  monitoring  plan  that 
governs  the  unit  has  been  maintained  to 
reflect  the  actual  operation  and 
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monitoring  of  the  unit  and  contains  all 
information  necessary  to  attribute  NOx 
emissions  to  the  unit,  in  accordance 
with  subpart  H  of  this  part; 

(3)  Whether  all  the  NOx  emissions 
from  the  unit,  or  a  group  of  units 
(including  the  unit)  using  a  common 
stack,  were  monitored  or  accounted  for 
through  the  missing  data  procedures 
and  reported  in  the  quarterly  monitoring 
reports,  including  whether  conditional 
data  were  reported  in  the  quarterly 
reports  in  accordance  with  subpart  H  of 
this  part.  If  conditional  data  were 
reported,  the  owner  or  operator  shall 
indicate  whether  the  status  of  all 
conditional  data  has  been  resolved  and 
all  necessary  quarterly  report 
resubmissions  have  been  made; 

(4)  Whether  the  facts  that  form  the 
basis  for  certification  under  subpart  H  of 
this  part  of  each  monitor  at  the  xmit  or 

a  group  of  units  (including  the  unit) 
using  a  common  stack,  or  for  using  an 
excepted  monitoring  method  or 
alternative  monitoring  method  approved 
under  subpart  H  of  this  part,  if  any,  have 
changed;  and 

(5)  If  a  change  is  required  to  be 
reported  under  paragraph  (c)(4)  of  this 
section,  specify  the  natiu"e  of  the 
change,  the  reason  for  the  change,  when 
the  change  occurred,  and  how  the  unit's 
compliance  status  was  determined 
subsequent  to  the  change,  including 
what  method  was  used  to  determine 
emissions  when  a  change  mandated  the 
need  for  monitor  recertification. 

§97.31     Administrator's  action  on 
compliance  certifications. 

(a)  The  Administrator  may  review  and 
conduct  independent  audits  concerning 
any  compliance  certification  or  any 
other  submission  under  the  NOx  Budget 
Trading  Program  and  make  appropriate 
adjustments  of  the  information  in  the 
compliance  certifications  or  other 
submissions. 

(b)  The  Administrator  may  deduct 
NOx  allowances  from  or  transfer  NOx 
allowances  to  a  vmit's  compliance 
account  or  a  source's  overdraft  account 
based  on  the  information  in  the 
compliance  certifications  or  other 
submissions,  as  adjusted  under 
paragraph  (a)  of  this  section. 

Subpart  E— NOx  Allowance  Allocations 

§  97.40    Trading  program  budget. 

In  accordance  with  §§97.41  and 
97.42,  the  Administrator  will  allocate  to 
the  NOx  Budget  units  under  §  97.4(a)  in 
a  State,  for  each  control  period  specified 
in  §  97.41,  a  total  number  of  NOx 
allowances  equal  to  the  trading  program 
budget  for  the  State,  as  set  forth  in 
appendix  C  of  this  part,  less  the  sum  of 


the  NOx  emission  limitations  (in  tons) 
for  each  unit  exempt  under  §  97.4(b) 
that  is  not  allocated  any  NOx 
allowances  under  §  97.42  (b)  or  (c)  for 
the  control  period  and  whose  NOx 
emission  limitation  (in  tons  of  NOx)  is 
not  included  in  the  amount  calculated 
under  §  97.42(d)(5)(ii)(B)  for  the  control 
period. 

§97.41    Timing  requirements  for  NOx 
allowance  allocations. 

(a)  The  NOx  allowance  allocations, 
determined  in  accordance  with 

§§  97.42(a)  through  (c),  for  the  control 
periods  in  2003  through  2007  are  set 
forth  in  appendices  A  and  B  of  this  part. 

(b)  By  April  1,2005,  the 
Administrator  will  determine  by  order 
the  NOx  allowance  allocations,  in 
accordance  with  §§  97.42  (a)  through  (c), 
for  the  control  periods  in  2008  through 
2012. 

(c)  By  April  1,  2010,  by  April  1  of 
2015,  and  thereafter  by  April  1  of  the 
year  that  is  5  years  after  the  last  year  for 
which  NO  X  allowances  allocations  are 
determined,  the  Administrator  will 
determine  by  order  the  NOx  allowance 
allocations,  in  accordance  with 

§§  97.42(a)  through  (c),  for  the  control 
periods  in  the  years  that  are  3,  4,  5,  6, 
and  7  years  after  the  applicable  deadline 
under  this  paragraph  (c). 

(d)  By  April  1,  2003  and  April  1  of 
each  year  thereafter,  the  Administrator 
will  determine  by  order  the  NOx 
allowance  allocations,  in  accordance 
with  §  97.42(d),  for  the  control  period  in 
the  year  of  the  applicable  deadline 
under  this  paragraph  (d). 

(e)  The  Administrator  will  make 
available  to  the  public  each 
determination  of  NOx  allowance 
allocations  under  paragraph  (b),  (c),  or 
(d)  of  this  section  and  will  provide  an 
opportimity  for  submission  of  objections 
to  the  determination.  Objections  shall  be 
limited  to  addressing  whether  the 
determination  is  in  accordance  with 

§  97.42.  Based  on  any  such  objections, 
the  Administrator  will  adjust  each 
determination  to  the  extent  necessary  to 
ensure  that  it  is  in  accordance  with 
§97.42. 

§  97.42    NOx  allowance  allocations. 

(a)(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  NOx  allowance 
allocations  for  each  NOx  Budget  unit 
under  §  97.4(a)  will  be: 

(i)  For  a  NOx  allowance  allocation 
under  §  97.41(a): 

(A)  For  a  unit  under  §  97.4(a)(1),  the 
average  of  the  two  highest  amounts  of 
the  unit's  heat  input  for  the  control 
periods  in  1995  through  1998;  or 

(B)  For  a  unit  under  §  97.4(a)(2),  the 
control  period  in  1995  or,  if  the 


Administrat&r  determines  that 
reasonably  reliable  data  are  available  for 
control  periods  in  1996  through  1998, 
the  average  of  the  two  highest  amounts 
of  the  unit's  heat  input  for  the  control 
periods  in  1995  through  1998. 

(ii)  For  a  NOx  allowance  allocation 
luider  §  97.41(b),  the  unit's  average  heat 
input  for  the  control  periods  in  2002 
through  2004. 

(iii)  For  a  NOx  allowance  allocation 
under  §  97.41(c),  the  unit's  average  heat 
input  for  the  control  period  in  the  years 
that  are  4,  5,  6,  7,  and  8  years  before  the 
first  year  for  which  the  allocation  is 
being  calculated. 

(2)  The  unit's  heat  input  for  the 
control  period  in  each  year  specified 
under  paragraph  (a)(1)  of  this  section 
will  be  determined  in  accordance  with 
part  75  of  this  chapter.  Notwithstanding 
the  first  sentence  of  this  paragraph 
(a)(2): 

(i)  For  a  NOx  allowance  allocation 
luider  §  97.41(a),  such  heat  input  will  be 
determined  using  the  best  available  data 
reported  to  the  Administrator  for  the 
unit  if  the  unit  was  not  otherwise 
subject  to  the  requirements  of  part  75  of 
this  chapter  for  the  control  period. 

(ii)  For  a  NOx  allowance  allocation 
under  §  97.41(b)  or  (c)  for  a  unit  exempt 
under  §  97.4(b),  such  heat  input  shall  be 
treated  as  zero  if  the  unit  is  exempt 
under  §  97.4(b)  diuing  the  control 
period. 

(b)  For  each  group  of  five  control 
periods  specified  in  §  97.41(a)  through 
(c),  the  Administrator  will  allocate  to  all 
NOx  Budget  units  in  a  given  State  under 
§  97.4(a)(1)  that  commenced  operation 
before  May  1,  1997  for  allocations  under 
§  97.41(a),  May  1,  2003  for  allocations 
under  §  97.41(b),  and  May  1  of  the  year 
5  years  before  the  first  year  for  which 
the  allocation  under  §  97.41(c)  is  being 
calculated,  a  total  number  of  NOx 
allowances  equal  to  95  percent  of  the 
portion  of  the  State's  trading  program 
budget  under  §  97.40  covering  such 
units.  The  Administrator  will  allocate  in 
accordance  with  the  following 
procedures: 

(1)  The  Administrator  will  allocate 
NO  X  allowances  to  each  NOx  Budget 
unit  under  §  97.4(a)(1)  for  each  control 
period  in  an  amount  equaling  0.15  lb/ 
mmBtu  multiplied  by  the  heat  input 
determined  under  paragraph  (a)  of  this 
section,  divided  by  2,000  lb/ton,  and 
roimded  to  the  nearest  whole  number  of 
NOx  allowances  as  appropriate. 

(2)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  NOx  Budget 
units  under  §  97.4(a)(1)  in  the  State  for 
a  control  period  under  paragraph  (b)(1) 
of  this  section  does  not  equal  95  percent 
of  the  portion  of  the  State's  trading 
program  budget  under  §  97.40  covering 
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such  units,  the  i  administrator  will 
adjust  the  total  i  lumber  of  NOx 
allowances  allo<  lated  to  all  such  NOx 
Budget  units  for  the  control  period 
under  paragraph  (b)(1)  of  this  section  so 
that  the  total  nu  nber  of  NOx  allowances 
allocated  equals  95  percent  of  such 
portion  of  the  Slate's  trading  program 
budget.  This  adj  ustment  will  be  made 
by:  multiplying  Bach  unit's  allocation  by 
95  percent  of  su  :h  portion  of  the  State's 
trading  program  budget;  dividing  by  the 
total  number  of  ^Ox  allowances 
allocated  under  paragraph  (b)(1)  of  this 
section  for  the  c  mtrol  period;  and 
rounding  to  the  [learest  whole  number 
of  NOx  allowani  :es  as  appropriate, 
(c)  For  each  gi  oup  of  rive  control 
periods  specifier  1  in  §  97.41(a)  through 
(c),  the  Adminis  trator  will  allocate  to  all 
NOx  Budget  units  in  a  given  State  imder 
§  97.4(a)(2)  that  :ommenced  operation 
before  May  1,  15  97  for  allocations  under 
§  97.41(a).  May    ,  2003  for  allocations 
under  §  97.41(b),  and  May  1  of  the  year 
5  years  before  th  e  first  year  for  which 
the  allocation  ui  ider  §  97.41(c)  is  being 
calculated,  a  total  number  of  NOx 
allowances  equal  to  95  percent  of  the 
portion  of  the  State's  trading  program 
budget  under  §  1  7.40  covering  such 
units.  The  Adm  nistrator  will  allocate  in 
accordance  witt  the  following 
procediues: 

(1)  The  Admii  listrator  will  allocate 
NOx  allowances  to  each  NOx  Budget 
unit  under  §  97.  Ka)(2)  for  each  control 
period  in  an  ara^  )unt  equaling  0.17  lb/  - 
mmBtu  multiplied  by  the  heat  input 
determined  luid  jr  paragraph  (a)  of  this 
section,  divided  by  2,000  lb/ton,  and 
rounded  to  the  r  earest  whole  number  of 
NOx  allowances  as  appropriate. 

(2)  If  the  initi.  1  total  number  of  NOx 
allowances  alloc  ated  to  all  NOx  Budget 
units  imder  §  97  4(a)(2)  in  the  State  for 
a  control  period  under  paragraph  (c)(1) 
of  this  section  d  )es  not  equal  95  percent 
of  the  portion  oi  the  State's  trading 
program  budget  under  §  97.40  covering 
such  units,  the  I  idministrator  will 
adjust  the  total  i  lumber  of  NOx 
allowances  alloc  ated  to  all  such  NOx 
Budget  units  for  the  control  period 
under  paragrapl  (a)(1)  of  this  section  so 
that  the  total  nu  nber  of  NOx  allowances 
allocated  equals  95  percent  of  the 
portion  of  the  Si  ate's  trading  program 
budget  under  §  <  7.40  covering  such 
units.  This  adju  tment  will  be  made  by: 
multiplying  eac  \  unit's  allocation  by  95 
percent  of  the  p  )rtion  of  the  State's 
trading  program  budget  under  §  97.40 
covering  such  u  lits;  dividing  by  the 
total  number  of  MOx  allowances 
allocated  under  paragraph  (c)(1)  of  this 
section  for  the  c  jntrol  period;  and 
rounding  to  the  learest  whole  number 
of  NOx  ailowan  ;es  as  appropriate. 


(d)  For  each  control  period  specified 
in  §  97.41(d),  the  Administrator  will 
allocate  NOx  allowances  to  NOx  Budget 
units  in  a  given  State  under  §  97.4(a) 
(except  for  luiits  exempt  under  §  97.4(b)) 
that  commence  operation,  or  are 
projected  to  conunence  operation,  on  or 
after:  May  1, 1997  (for  control  periods 
under  §  97.41(a));  May  1,  2003,  (for 
control  periods  under  §  97.41(b));  and 
May  1  of  the  year  5  years  before  the 
beginning  of  the  group  of  5  years  that 
includes  the  control  period  (for  control 
periods  under  §  97.41(c)).  The 
Administrator  will  make  the  allocations 
under  this  paragraph  (d)  in  accordance 
with  the  following  procedures: 

(1)  The  Administrator  will  establish 
one  allocation  set-aside  for  each  control 
period.  Each  allocation  set-aside  will  be 
allocated  NOx  allowances  equal  to  5 
percent  of  the  tons  of  NOx  emission  in 
the  State's  trading  program  budget 
under  §  97.40,  rounded  to  the  nearest 
whole  number  of  NOx  allowances  as 
appropriate. 

(2)  "The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit 
specified  in  this  paragraph  (d)  may 
submit  to  the  Administrator  a  request, 
in  a  format  specified  by  the 
Administrator,  to  be  allocated  NOx 
allowances  for  the  control  period.  The 
NOx  allowance  allocation  request  must 
be  received  by  the  Administrator  on  or 
after  the  date  on  which  the  State 
permitting  authority  issues  a  permit  to 
construct  the  unit  and  by  January  1 
before  the  control  period  for  which  NOx 
allowances  are  requested. 

(3)  In  a  NOx  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section,  the  NOx  authorized  account 
representative  for  a  NOx  Budget  unit 
under  §  97.4(a)(1)  may  request  for  the 
control  period  NOx  allowances  in  an 
amount  that  does  not  exceed  the  lesser 
of: 

(i)  0.15  Ib/mmBtu  multiplied  by  the 
unit's  maximum  design  heat  input, 
multiplied  by  the  lesser  of  3,672  hours 
or  the  number  of  hours  remaining  in  the 
control  period  starting  with  the  day  in 
the  control  period  on  which  the  unit 
commences  operation  or  is  projected  to 
commence  operation,  divided  by  2,000 
lb/ton,  and  rounded  to  the  nearest 
whole  number  of  NOx  allowances  as 
apbropriate;  or 

(ii)  The  unit's  most  stringent  State  or 
Federal  NOx  emission  limitation 
multiplied  by  the  unit's  maximum 
design  heat  input,  multiplied  by  the 
lesser  of  3,672  hoius  or  die  number  of 
hours  remaining  in  the  control  period 
starting  with  the  day  in  the  control 
period  on  which  the  unit  commences 
operation  or  is  projected  to  commence 
operation,  divided  by  2,000  lb/ton,  and 


rounded  to  the  nearest  whole  number  of 
NOx  allowances  as  appropriate. 

(4)  In  a  NO  x  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section,  the  NOx  authorized  account 
representative  for  a  NOx  Budget  unit 
under  §  97.4(a)(2)  may  request  for  a 
control  period  NOx  allowances  in  an 
amount  that  does  not  exceed  the  lesser 
of: 

(i)  0.17  lb/ mmBtu  multipUed  by  the 
unit's  maximiun  design  heat  input, 
multiplied  by  the  lesser  of  3,672  hours 
or  the  number  of  hours  remaining  in  the 
control  period  starting  with  the  day  in 
the  control  period  on  which  the  unit 
commences  operation  or  is  projected  to 
commence  operation,  divided  by  2,000 
lb/ton,  and  rounded  to  the  nearest 
whole  number  of  NOx  allowances  as 
appropriate;  or 

(ii)  The  unit's  most  stringent  State  or 
Federal  NOx  emission  limitation 
multiplied  by  the  unit's  maximum 
design  heat  input,  multiplied  by  the 
lesser  of  3,672  hoius  or  die  number  of 
hours  remaining  in  the  control  period 
starting  with  the  day  in  the  control 
period  on  which  the  unit  commences 
operation  or  is  projected  to  commence 
operation,  divided  by  2,000  lb/ton,  and 
rounded  to  the  nearest  whole  number  of 
NOx  allowances  as  appropriate. 

(5)  The  Administrator  will  review 
each  NOx  allowance  allocation  request 
submitted  in  accordance  with  paragraph 
(d)(2)  of  this  section  and  will  allocate 
NOx  allowances  pursuant  to  such 
request  as  follows: 

(i)  Upon  receipt  of  the  NOx  allowance 
allocation  request,  the  Administrator 
will  make  any  necessary  adjustments  to 
the  request  to  ensure  that  the 
requirements  of  paragraphs  (d) 
inU-oductory  text, •(d)(2),  (d)(3),  and 
(d)(4)  are  met. 

(ii)  The  Administrator  will  determine 
the  following  amounts: 

(A)  The  sum  of  the  NOx  allowances 
requested  (as  adjusted  under  paragraph 
(d)(5)(i)  of  diis  section)  in  all  NOx 
allowance  allocation  requests  imder 
paragraph  (d)(2)  of  this  section  for  the 
control  period;  and 

(B)  For  units  exempt  under  §  97.4(b) 
in  the  State  that  commenced  operation, 
or  are  projected  to  commence  operation, 
on  or  after  May  1,  1997  (for  control 
periods  under  §  97.41(a));  May  1,  2003, 
(for  control  periods  under  §  97.41(b)); 
and  May  1  of  the  year  5  years  before 
beginning  of  the  group  of  5  years  that 
includes  the  control  period  (for  control 
periods  under  §  97.41(c)),  the  sum  of  the 
NOx  emission  limitations  (in  tons  of 
NOx)  on  which  each  imit's  exemption 
under  §  97.4(b)  is  based. 

(iii)  If  the  number  of  NOx  allowances 
in  the  allocation  set-aside  for  the  control 
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period  less  the  amount  under  paragraph 
(d)(5)(ii)(B)  of  this  section  is  not  less 
than  the  amoimt  determined  under 
paragraph  (d)(5)(ii){A)  of  this  section, 
the  Administrator  will  allocate  the 
amount  of  the  NOx  allowances 
requested  (as  adjusted  under  paragraph 
(d)(5}(i)  of  this  section)  to  the  NOx 
Budget  imit  for  which  the  allocation 
request  was  submitted. 

fiv)  If  the  number  of  NOx  allowances 
in  the  allocation  set-aside  for  the  control 
period  less  the  amount  under  paragraph 
(d)(5)(ii)(B)  of  this  section  is  less  than 
the  amoimt  determined  under  paragraph 
(d)(5)(ii)(A)  of  this  section,  the 
Administrator  will  allocate,  to  the  NOx 
Budget  imit  for  which  the  allocation 
request  was  submitted,  the  amoimt  of 
NOx  allowances  requested  (as  adjusted 
under  paragraph  (d)(5)(i)  of  this  section) 
multiplied  by  the  number  of  NOx 
allowances  in  the  allocation  set-aside 
for  the  control  period  less  the  amount 
determined  under  paragraph  (d)(5)(ii)(B) 
of  this  section,  divided  by  the  amount 
determined  under  paragraph 
(d)(5)(ii)(A)  of  this  section,  and  rounded 
to  the  nearest  whole  number  of  NOx 
allowances  as  appropriate. 

(e)(1)  For  a  NOx  Budget  unit  that  is 
allocated  NOx  allowances  under 
paragraph  (d)  of  this  section  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  under 
§  97.54(b),  (e),  or  (f)  to  account  for  the 
actucd  heat  input  of  the  unit  during  the 
control  period.  The  Administrator  will 
calculate  the  number  of  NOx  allowances 
to  be  deducted  to  account  for  the  unit's 
actual  heat  input  using  the  following 
formulas  and  rounding  to  the  nearest 
whole  numbpr  of  NOx  allowance  as 
appropriate,  provided  that  the  number 
of  NOx  allowances  to  be  deducted  shall 
be  zero  if  the  number  calculated  is  less 
than  zfTo: 

NOx  allowances  deducted  for  actual 
heat  input  for  a  unit  under 
§  97.4(a)(1)  =  Unit's  NOx 
allowances  allocated  for  control 
period  -  (Unit's  actual  control 
period  heat  inputxO.15  Ib/mmBtu  x 
2,000  lb/ton);  and  NOx  allowances 
deducted  for  actual  heat  input  for  a 
unit  under  §  97.4(a)(2)  =  Unit's  NOx 
allowances  allocated  for  control 
period  -  (Unit's  actual  control 
period  heat  iiiput  x  0.17  Ib/mmBtu 
X  2,000  lb/ton) 

Where: 

"Unit's  NOx  allowances  allocated  for 
control  period"  is  the  number  of  NOx 
allowances  allocated  to  the  unit  for  the 
control  period  under  paragraph  (d)  of  this 
section;  and 

"Unit's  actual  control  period  heat  input"  is 
the  heat  input  (in  mmBtu)  of  the  unit  during 
the  control  period. 


(2)  The  Administrator  will  transfer 
any  NOx  allowances  deducted  under 
paragraph  (c)(1)  of  this  section  to  the 
allocation  set-aside  for  the  control 
period  for  which  they  were  allocated. 

(f)  After  making  the  deductions  for 
compliance  under  §97. 54(b),  (e),  or  (f) 
for  a  control  period,  the  Administrator 
will  determine  whether  any  NOx 
allowances  remain  in  the  allocation  set- 
aside  for  the  control  period.  The 
Administrator  will  allocate  any  such 
NOx  allowances  to  the  NOx  Budget 
units  in  the  State  using  the  following 
formula  and  rounding  to  the  nearest 
whole  number  of  NOx  allowances  as 
appropriate: 

Unit's  share  of  NOx  allowances 

remaining  in  allocation  set-aside  = 
Total  NOx  allowances  remaining  in 
allocation  set-aside  x  (Unit's  NOx 
allowance  allocation  +  State's 
trading  program  budget  excluding 
allocation  set-aside) 

Where: 

"Total  NOx  allowances  remaining  in 
allocation  set-aside"  is  the  total  number  of 
NOx  allowances  remaining  in  the  allocation 
set-aside  for  the  control  period; 

"Unit's  NOx  allowance  allocation"  is  the 
number  of  NOx  allowances  allocated  under 
paragraph  (b)  or  (c)  of  this  section  to  the  unit 
for  the  control  period  to  which  the  allocation 
set-aside  applies;  and 

"State's  trading  program,  budget  excluding 
allocation  set-aside"  is  the  State's  trading 
program  budget  under  §  97.40  for  the  control 
period  to  which  the  allocation  set-aside 
applies  multiplied  by  95  percent,  rounded  to 
the  nearest  whole  number  of  NOx  allowances 
as  appropriate. 

(g)  If  the  Administrator  determines 
that  NOx  allowances  were  allocated 
under  paragraph  (b),  (c),  or  (d)  of  this 
section  for  a  control  period  and  the 
recipient  of  the  allocation  is  not  actually 
a  NOx  Budget  unit  under  §  97.4(a),  the 
Administrator  will  notify  the  NOx 
authorized  account  representative  and 
then  will  act  in  accordance  with  the 
following  procedures: 

(l)(i)  'The  Administrator  will  not 
record  such  NO  x  allowances  for  the 
control  period  in  an  account  under 
§97.53; 

(ii)  If  the  Administrator  already 
recorded  such  NOx  allowances  for  the 
control  period  in  an  account  under 
§  97.53  and  if  the  Administrator  makes 
such  determination  before  making  all 
deductions  pursuant  to  §  97.54  (except 
deductions  pursuant  to  §  97.54(d)(2))  for 
the  control  period,  then  the 
Administrator  will  deduct  from  the 
account  NOx  allowances  equal  in 
number  to  and  allocated  for  the  same  or 
a  prior  control  period  as  the  NOx 
allowances  allocated  to  such  recipient 
for  the  control  period.  The  NOx 


authorized  account  representative  shall 
ensure  that  the  account  contains  the 
NOx  allowances  necessary  for 
completion  of  such  deduction.  If 
account  does  not  contain  the  necessary 
NOx  allowances,  the  Administrator  will 
deduct  the  required  number  of  NOx 
allowances,  regardless  of  the  control 
period  for  which  they  were  allocated, 
whenever  NOx  allowances  are  recorded 
in  the  account;  or 

(iii)  If  the  Administrator  already 
recorded  such  NOx  allowances  for  the 
control  period  in  an  account  under 
§  97.53  and  if  the  Administrator  makes 
such  determination  after  making  all 
dedtictions  pursuant  to  §  97.54  (except 
deductions  pursuant  to  §  97.54(d)(2))  for 
the  control  period,  then  the 
Administrator  will  apply  paragraph 
(g)(l)(ii)  of  this  section  to  any 
subsequent  control  period  for  which 
NOx  allowances  were  allocated  to  such 
recipient. 

(2j  The  Administrator  will  transfer  the 
NOx  allowances  that  are  not  recorded, 
ot  that  are  deducted,  pursuant  to 
paragraph  (g)(1)  of  this  section  to  an 
allocation  set-aside  for  the  State  in 
which  such  source  is  located. 

§  97.43    Compliance  Supptement  Pool. 
(a)  For  any  NOx  Budget  unit  that 
reduces  its  NOx  emission  rate  in  the 
2001  or  2002  control  period,  the  ourners 
and  operators  may  request  early 
reduction  credits  in  accordance  with  the 
rollowing  requirements: 

(1)  Eacn  NOx  Budget  unit  for  which 
the  owmers  and  operators  intend  to 
request,  or  request,  any  early  reduction 
credits  in  accordance  with  paragraph 
(a)(4)  of  this  section  shall  monitor  and 
report  NOx  emissions  in  accordance 
with  subpart  H  of  this  part  starting  in 
the  2000  control  period  and  for  each 
control  period  for  which  such  early 
reduction  credits  are  requested.  The 
unit's  percent  monitor  data  availability 
shall  not  be  less  than  90  percent  during 
the  2000  control  period,  and  the  unit 
must  be  in  full  compliance  with  any 
applicable  State  or  Federal  NOx 
emission  control  requirements  during 
2000  through  2002. 

(2)  NOx  emission  rate  and  heat  input 
under  paragraphs  (a)(3)  and  (4)  of  this 
section  shall  be  determined  in 
accordance  with  subpart  H  of  this  part. 

(3)  Each  NOx  Budget  unit  for  which 
the  owners  and  operators  intend  to 
request,  or  request,  any  early  reduction 
credits  under  paragraph  (a)(4)  of  this 
section  shall  reduce  its  NOx  emission 
rate,  for  each  control  period  for  which 
early  reduction  credits  are  requested,  to 
less  than  both  0.25  Ib/mmBtu  and  80 
percent  of  the  unit's  NOx  emission  rate 
in  the  2000  control  period. 
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(4)  The  NOx  luthorized  account 
representative  ( if  a  NOx  Budget  unit  that 
meets  the  requi  -ements  of  paragraphs  (a) 
(1)  and  (3)  of  th  is  section  may  submit  to 
the  Administra  or  a  request  for  early 
reduction  credi  ;s  for  the  unit  based  on 
NOx  emission  i  ate  reductions  made  by 
the  unit  in  the  <  ontrol  period  for  2001 
or  2002. 

(i)  In  the  earl; '  reduction  credit 
request,  the  NO  x  authorized  account 
may  request  eaj  ly  reduction  credits  for 
such  control  pe  riod  in  an  amount  equal 
to  the  unit's  he<  t  input  for  such  control 
period  multipli  }d  by  the  difference 
between  0.25  lb  I'mmBtu  and  the  unit's 
NOx  emission  i  ate  for  such  control 
period,  divided  by  2000  lb/ton,  and 
rounded  to  the  learest  whole  number  of 
tons. 

(ii)  The  early  reduction  credit  request 
must  be  submit  ed,  in  a  format  specified 
by  the  Adminis  rator,  by  February  1 , 
2003. 

fb)  For  any  N  3x  Budget  unit  that  is 
subject  to  the  O  zone  Transport 
Commission  N(  )x  Budget  Program 
under  title  I  of  t  le  Clean  Air  Act,  the 
owners  and  ope  rators  may  request  early 
reduction  credi  s  in  accordance  with  the 
following  requi  ements: 

(1)  The  NOx  >  uthorized  account 
representative  c  f  the  unit  may  submit  to 
the  Administral  or  a  request  for  early 
reduction  credi  s  in  an  amoimt  equal  to 
the  amount  of  fa  anked  allowances  under 
the  Ozone  Tran  iport  Commission  NOx 
Budget  Progran  that  were  allocated  for 
the  control  peri  }d  in  2001  or  2002  and 
are  held  by  the  init,  in  accordance  with 
the  Ozone  Tran  iport  Commission  NOx 
Budget  Progran  ,  as  of  the  date  of 
submission  of  t  le  request.  During  the 
entire  control  p  sriod  in  2001  or  2002  for 
which  the  allov  ances  were  allocated, 
the  unit  must  h  ive  monitored  and 
reported  NOx  e  nissions  in  accordance 
with  part  75  (e>  cept  for  subpart  H)  of 
this  chapter  anc  the  Guidance  for 
Implementatior  of  Emission  Monitoring 
Requirements  f(  ir  the  NOx  Budget 
Program  (Januai  y  28,  1997). 

(2)  The  early  eduction  credit  request 
under  paragrap  i  (b)(1)  must  be 

brmat  specified  by  the 
Administrator,  )y  February  1,  2003. 

(3)  The  NOx  i  uthorized  account 
representative  c  f  the  unit  shall  not 
submit  a  reques  t  for  early  reduction 
credits  under  p;  iragraph  (b)(1)  of  this 
section  for  bani  ed  allowances  under  the 
Ozone  Transpoi  t  Conunission  NOx 
Budget  Progran  that  were  allocated  for 
any  control  per  od  during  which  the 


unit  made  NOx 
which  he  or  sh( 
early  reduction 


(a)  of  this  sectic  n  for  the  unit 


emission  reductions  for 
submits  a  request  for 
credits  under  paragraph 


(c)  The  Administrator  will  review 
each  early  reduction  credit  request 
submitted  in  accordance  with  paragraph 
(a)  or  (b)  of  this  section  and  will  allocate 
NOx  allowances  to  NOx  Budget  imits  in 
a  given  State  and  covered  by  such 
request  as  follows: 

(1)  Upon  receipt  of  each  early 
reduction  credit  request,  the 
Administrator  will  make  any  necessary 
adjustments  to  the  request  to  ensure  that 
the  amount  of  the  early  reduction 
credits  requested  meets  the 
requirements  of  paragraph  (a)  or  (b)  of 
this  section. 

(2)  After  February  1,  2003,  the 
Administrator  will  make  available  to  the 
public  a  statement  of  the  total  number 
of  early  reduction  credits  requested  by 
NOx  Budget  units  in  the  State.' 

(3)  If  the  State's  compliance 
supplement  pool  set  forth  in  appendix 
D  of  this  part  has  a  niunber  of  NOx 
allowances  not  less  than  the  amount  of 
early  reduction  credits  in  all  early 
reduction  credit  requests  under 
paragraph  (a)  or  (b)  of  this  section  for 
2001  and  2002  (as  adjusted  imder 
paragraph  (c)(1)  of  this  section) 
submitted  by  February  1,  2003,  the 
Administrator  will  allocate  to  each  NOx 
Budget  unit  covered  by  such  requests 
one  allowance  for  each  early  reduction 
credit  requested  (as  adjusted  under 
paragraph  (c)(1)  of  this  section). 

(4)  If  the  State's  compliance 
supplement  pool  set  forth  in  appendix 
D  of  this  part  has  a  smaller  number  of 
NOx  allowances  than  the  amount  of 
early  reduction  credits  in  all  early 
reduction  credit  requests  under 
paragraph  (a)  or  (b)  of  this  section  for 
2001  and  2002  (as  adjusted  under 
paragraph  (c)(1)  of  this  section) 
submitted  by  February  1,  2003,  the 
Administrator  will  allocate  NOx 
allowances  to  each  NOx  Budget  unit 
covered  by  such  requests  according  to 
the  following  formula  and  rounding  to 
the  nearest  whole  number  of  NOx 
allowances  as  appropriate: 

Unit's  allocation  for  early  reduction 
credits  =  Unit's  adjusted  early 
reduction  credits  x  (State's 
compliance  supplement  pool  -^ 
Total  adjusted  early  reduction 
credits  for  all  units) 

Where: 

"Unit's  allocation  for  early  reduction 
credits"  is  the  number  of  NOx  allowances 
allocated  to  the  unit  for  early  reduction 
credits. 

"Unifs  adjusted  early  reduction  credits"  is 
the  amount  of  early  reduction  credits 
requested  for  the  unit  for  2001  and  2002  in 
early  reduction  credit  requests  under 
•  paragraph  (a)  or  (b)  of  this  section,  as 
adjusted  under  paragraph  (c)(1)  of  this 
section. 


"State's  compliance  supplement  pool"  is  . 
the  number  of  NOx  allowances  in  the  State's 
compliance  supplement  pool  set  forth  in 
appendix  D  of  this  part. 

"Total  adjusted  early  reduction  credits  for 
all  units"  is  the  amount  of  early  reduction 
credits  requested  for  all  units  for  2001  and 
2002  in  early  reduction  credit  requests  under 
paragraph  (a)  or  (b)  of  this  section,  as 
adjusted  under  paragraph  (c)(1)  of  this 
section.       '    • 

(5)  By  April  1,2003,  the 
Administrator  will  determine  by  order 
the  allocations  under  paragraph  (c)(3)  or 
(4)  of  this  section.  The  Administrator 
will  make  available  to  the  public  each 
determination  of  NOx  allowance 
allocations  and  will  provide  an 
opportunity  for  submission  of  objections 
to  the  determination.  Objections  shall  be 
limited  to  addressing  whether  the 
determination  is  in  accordance  with 
paragraph  (c)(1),  (3),  or  (4)  of  this 
section.  Based  on  any  such  objections, 
the  Administrator  will  adjust  each 
determination  to  the  extent  necessary  to 
ensure  that  it  is  in  accordance  with 
paragraph  (c)(1),  (3),  or  (4)  of  this 
section. 

(6)  By  May  1,  2003,  the  Administrator 
will  record  the  allocations  under 
paragraph  (c)(3)  or  (4)  of  this  section. 

(7)  NO  x  allowances  recorded  under 
paragraph  (c)(6)  of  this  section  may  be 
deducted  for  compliance  under  §  97.54 
for  the  control  period  in  2003  or  2004. 
Notwithstanding  §  97.55(a),  the 
Administrator  will  deduct  as  retired  any 
NOx  allowance  that  is  recorded  under 
paragraph  (c)(6)  of  this  section  and  that 
is  not  deducted  for  compliance  under  ' 
§  97.54  for  the  control  period  in  2003  or 
2004. 

(8)  NOx  allowances  recorded  under 
paragraph  (c)(6)  of  this  section  are 
treated  as  banked  allowances  in  2004  for 
the  purposes  of  §§  97.54(f)  and  97.55(b). 

Subpart  F — NOx  Allowance  Tracking 
System 

§  97.50    NOx  Allowance  Tracking  System 
accounts. 

(a)  Nature  and  function  of  compliance 
accounts  and  overdraft  accounts. 
Consistent  with  §  97.51(a),  the 
Administrator  will  establish  one 
compliance  account  for  each  NOx 
Budget  unit  and  one  overdraft  account 
for  each  source  with  two  or  more  NOx 
Budget  units.  Allocations  of  NOx 
allowances  pursuant  to  subpart  E  of  this 
part  or  §  97.88,  and  deductions  or 
transfers  of  NOx  allowances  piu'suant  to 
§  97.31,  §  96.54,  §  96.56,  subpart  G  of 
this  part,  or  subpart  I  of  this  part  will 
be  recorded  in  compliance  accounts  or 
overdraft  accounts  in  accordance  with 
this  subpart. 
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(b)  Nature  and  function  of  general 
accounts.  Consistent  with  §  97.51(b),  the 
Administrator  will  establish,  upon 
request,  a  general  account  for  any 
person.  Allocations  of  NOx  allowances 
pursuant  to  §  97.4(b)(4)(ii)  or  §  97.5(c)(2) 
and  transfers  of  allowances  piu-suant  to 
subpart  G  of  this  part  will  be  recorded 
in  general  accounts  in  accordance  with 
this  subpart. 

§  97.51    Establishment  of  accounts. 

(a)  Compliance  accounts  and 
overdraft  accounts.  Upon  receipt  of  a 
complete  account  certificate  of 
representation  under  §  97.13,  the 
Administrator  will  establish: 

(1)  A  compliance  account  for  each 
NOx  Budget  unit  for  which  the  account 
certificate  of  representation  was 
submitted;  and 

(2)  An  overdraft  account  for  each 
source  for  which  the  account  certificate 
of  representation  was  submitted  and 
that  has  two  or  more  NOx  Budget  xuiits. 

(b)  General  accounts. — (1) 
Application  for  general  account,  (i)  Any 
person  may  apply  to  open  a  general 
account  for  the  piu-pose  of  holding  and 
transferring  allowances.  An  application 
for  a  general  account  may  designate  one 
and  only  one  NOx  authorized  account 
representative  and  one  and  only  one 
alternate  NOx  authorized  accoimt 
representative  who  may  act  on  behalf  of 
the  NOx  authorized  account 
representative.  The  agreement  by  which 
the  alternate  NOx  authorized  accoimt 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
NOx  authorized  account  representative 
to  act  in  lieu  of  the  NOx  authorized 
account  representative.  A  complete 
application  for  a  general  account  shall 
be  submitted  to  the  Administrator  and 
shall  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator: 

(A)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  number,  cmd 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative; 

(B)  At  the  option  of  the  NOx 
authorized  account  representative, 
organization  name  and  type  of 
organization; 

(C)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  to  represent  their 
ownership  interest  with  lespect  to  the 
allowances  held  in  the  general  account; 

(D)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  account  representative: 


"I  certify  that  I  was  selected  as  the  NOx 
authorized  account  representative  or  the 
NOx  alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  allowances  held  in  the 
general  account.  I  certify  that  I  have  all 
the  necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the 
NOx  Budget  Trading  Program  on  behalf 
of  such  persons  and  that  each  such 
person  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  order  or 
decision  issued  to  me  by  the 
Administrator  or  a  court  regarding  the 
general  accoimt.;" 

(E)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(ii)  Unless  otherwise  required  by  the 
permitting  authority  or  the 
Administrator,  documents  of  agreement 
referred  to  in  the  application  for  a 
general  account  shall  not  be  submitted 
to  the  permitting  authority  or  the 
Administrator.  Neither  the  permitting 
authority  nor  the  Administrator  shall  be 
under  any  obligation  to  review  or 
evaluate  the  sufficiency  of  such 
documents,  if  submitted. 

(2)  Authorization  of  NOx  authorized 
account  representative.  Upon  receipt  by 
the  Administrator  of  a  complete 
application  for  a  general  account  under 
paragraph  (b)(1)  of  this  section: 

(i)  The  Administrator  will  establish  a 
general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted. 

(ii)  The  NO  x  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  for 
the  general  account  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  person  who  has  an  ownership 
interest  with  respect  to  NOx  allowances 
held  in  the  general  account  in  all 
matters  pertaining  to  the  NOx  Budget 
Trading  Program,  not  withstanding  any 
agreement  between  the  NOx  authorized 
account  representative  or  any  alternate 
NOx  authorized  account  representative 
and  such  person.  Any  such  person  shall 
be  bound  by  any  order  or  decision 
issued  to  the  NOx  authorized  account 
representative  or  any  alternate  NOx 
authorized  account  representative  by 
the  Administrator  or  a  court  regarding 
the  general  account. 

(iii)  Any  representation,  action, 
inaction,  or  submission  by  any  alternate 
NOx  authorized  account  representative 
shall  be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 


(iv)  Each  submission  concerning  the 
general  account  shall  be  submitted, 
signed,  and  certified  by  the  NOx 
authorized  account  representative  or 
any  alternate  NOx  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  NOx 
allowances  held  in  the  general  account. 
Each  such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative 
or  any  alternate  NOx  authorizing 
account  representative:  "I  am 
authorized  to  make  this  submission  on 
behalf  of  the  persons  having  an 
ownership  interest  with  respect  to  the 
NOx  allowances  held  in  the  general 
account.  I  certify  under  penalty  of  law 
that  I  have  personally  examined,  and  am 
familiar  with,  the  statements  and 
information  submitted  in  this  document 
and  all  its  attachments.  Based  on  my 
inquiry  of  those  individuals  with 
primary  responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment." 

(v)  The  Administrator  will  accept  or 
act  on  a  submission  concerning  the 
general  account  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  paragraph  (b)(2)(iv)  of 
this  section. 

(3)  Changing  NO\  authorized  account 
representative  and  alternate  NCh( 
authorized  account  representative; 
changes  in  persons  with  ownership 
interest,  (i)  The  NOx  authorized  account 
representative  for  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  emd  submissions  by  the 
previous  NOx  authorized  account 
representative  prior  to  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
NOx  authorized  account  representative 
and  the  persons  with  an  ownership 
interest  with  respect  to  the  NOx 
allowances  in  the  general  account. 

(ii)  The  alternate  NOx  authorized 
account  representative  for  a  general 
account  may  be  changed  at  any  time 
upon  receipt  by  the  Administrator  of  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section.  Notwithstanding  any 
such  change,  all  representations. 


uchc] 
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actions,  inactioi  is,  and  submissions  by 
the  previous  alt  jmate  NOx  authorized 
account  represe  ntative  prior  to  the  time 
and  date  when  he  Administrator 
receives  the  suj  erseding  application  for 
a  general  accou:  it  shall  be  binding  on 
the  new  altema  e  NOx  authorized 
account  represe  ntative  and  the  persons 
with  an  owners  lip  interest  with  respect 
to  the  NOx  alio'  vances  in  the  general 
account. 

(iii)(A)  In  the  event  a  new  person 
having  an  owne  rship  interest  with 
respect  to  NOx  dlowances  in  the 
general  account  is  not  included  in  the 
list  of  such  pera  ons  in  the  account 
certificate  of  re|  iresentation,  such  new 
person  shall  be  deemed  to  be  subject  to 
and  bound  by  tl  le  account  certificate  of 
representation,  the  representation, 
actions,  inactions,  and  submissions  of 
the  NOx  author  ized  account 
representative  a  nd  any  alternate  NOx 
authorized  accc  unt  representative  of  the 
source  or  unit,  iind  the  decisions, 
orders,  actions,  and  inactions  of  the 
Administrator,  is  if  the  new  person 
were  included  i  n  such  list. 

(B)  Within  3C  days  following  any 
change  in  the  p  srsons  having  an 
ownership  inte:  est  with  respect  to  NOx 
allowances  in  t  le  general  account, 
including  the  ai  Idition  of  persons,  the 
NOx  authorizeq  account  representative 
or  any  altemata  NOx  authorized  account 
representative  s  hall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  li  st  of  persons  having  an 
ownership  intei  est  with  respect  to  the 
NOx  allowance  s  in  the  general  account 
to  include  the  c  hange. 

(4)  Objection  >  concerning  NO\ 
authorized  account  representative,  (i) 
Once  a  complel  e  application  for  a 
general  accoun  under  paragraph  (b)(1) 
of  this  section  1  las  been  submitted  and 
received,  the  A  iministrator  will  rely  on 
the  application  unless  and  until  a 
superseding  co  nplete  application  for  a 
general  accoun  under  paragraph  (b)(1) 
of  this  section  i  s  received  by  the 
Administrator. 

(ii)  Except  as  provided  in  paragraph 
(b)(3)(i)  or  (ii)  c  f  this  section,  no 
objection  or  otl  er  communication 
submitted  to  ths  Administrator 
concerning  the  authorization,  or  any 
representation,  action,  inaction,  or 
submission  of  I  ae  NO  x  authorized 
account  represi  sntative  or  any 
alternative  NO:  t  authorized  account 
representative  or  a  general  account 
shall  affect  any  representation,  action, 
inaction,  or  sul  mission  of  the  NOx 
authorized  acc^  )unt  representative  or 
any  alternative  NOx  authorized  account 
representative  )r  the  finality  of  any 
decision  or  ore  er  by  the  Administrator 
under  the  NOx  Budget  Trading  Program. 


(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  NOx  authorized 
account  representative  or  any 
alternative  NOx  authorized  account 
representative  for  a  general  account, 
including  private  legal  disputes 
concerning  the  proceeds  of  NOx 
allowance  transfers. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  or  (b)  of 
this  section. 

§  97.52    NOx  Allowance  Tracking  System 
responsibilities  of  NOx  aothorized  account 
representative. 

(a)  Following  the  establishment  of  a 
NOx  Allowance  Tracking  System 
accoimt,  all  submissions  to  the 
Administrator  pertaining  to  the  account, 
including,  but  not  limited  to, 
submissions  concerning  the  deduction 
or  transfer  of  NOx  allowances  in  the 
accoimt,  shall  be  made  only  by  the  NOx 
authorized  account  representative  for 
the  accoimt. 

(b)  Authorized  account  representative 
identification.  The  Administrator  will 
assign  a  unique  identifying  number  to 
each  NOx  authorized  account 
representative. 

§  97.53    Recordation  of  NOx  allowance 
allocations. 

(a)  The  Administrator  will  record  the 
NOx  allowances  for  2003  for  a  NOx 
Budget  unit  allocated  under  subpart  E  of 
this  part  in  the  unit's  compliance 
account,  except  for  NOx  allowances 
under  §  97.4(b)(4)(ii)  or  §  97.5(c)(2). 
which  will  be  recorded  in  the  general 
account  specified  by  the  owners  and 
operators  of  the  unit.  The  Administrator 
will  record  NOx  allowances  for  2003  for 
a  NOx  Budget  opt-in  unit  in  the  unit's 
compliance  account  as  allocated  under 

§  97.88(a). 

(b)  By  May  1,  2001,  the  Administrator 
will  record  the  NOx  allowances  for  2004 
for  a  NOx  Budget  unit  allocated  under 
subpart  E  of  this  part  in  the  unit's 
compliance  account,  except  for  NOx 
allowances  under  §  97.4(b)(4)(ii)  or 

§  97.5(c)(2),  which  will  be  recorded  in 
the  general  account  specified  by  the 
owners  and  operators  of  the  unit.  The 
Administrator  will  record  NOx 
allowances  for  2004  for  a  NOx  Budget 
opt-in  unit  in  the  unit's  compliance 
account  as  allocated  under  §  97.88(a). 

(c)  By  May  1,  2002.  the  Administrator 
will  record  the  NOx  allowances  for  2005 
for  a  NOx  Budget  unit  allocated  under 
subpart  E  of  this  part  in  the  unit's 
compliance  account,  except  for  NOx 


allowances  under  §  97.4(b)(4)(ii)  or 
§  97.5(c)(2),  which  will  be  recorded  in 
the  general  account  specified  by  the 
owners  and  operators  of  the  unit.  The 
Administrator  will  record  NOx 
allowances  for  2005  for  a  NOx  Budget 
opt-in  unit  in  the  unit's  compliance 
account  as  allocated  under  §  97.88(a). 

(d)  By  May  1,  2003,  the  Administrator 
will  record  die  NOx  allowances  for  2006 
for  a  NOx  Budget  unit  allocated  under 
subpart  E  of  this  part  in  the  unit's 
compliance  account,  except  for  NOx 
allowances  under  §  97.4(b)(4)(ii)  or 

§  97.5(c)(2),  which  will  be  recorded  in 
the  general  account  specified  by  the 
owners  and  operators  of  the  unit.  The 
Administrator  will  record  NOx 
allowances  for  2006  for  a  NOx  Budget 
opt-in  unit  in  the  unit's  compliance 
account  as  allocated  under  §9 7. 88(a). 

(e)  Each  year  starting  with  2004,  after 
the  Administrator  has  made  all 
deductions  from  a  NOx  Budget  unit's 
compliance  account  and  the  overdraft 
account  pursuant  to  §  97.54  (except 
deductions  pursuant  to  §  97.54(d)(2)), 
the  Administrator  will  record: 

(1)  NOx  allowances,  in  the 
compliance  account,  as  allocated  to  the 
unit  under  subpart  E  of  this  part  for  the 
third  year  after  the  year  of  the  control 
period  for  which  such  deductions  were 
or  could  have  been  made; 

(2)  NOx  allowances,  in  the  general 
account  specified  by  the  owners  and 
operators  of  the  unit,  as  allocated  under 
§  97.4(b)(4)(ii)  or  §  97.5(c)(2)  for  die 
third  year  after  the  year  of  the  control 
period  for  which  such  deductions  are  or 
could  have  been  made;  and 

(3)  NOx  allowances,  in  the 
compliance  account,  as  allocated  to  the 
unit  under  §  97.88(a). 

(f)  Serial  numbers  for  allocated  NOx 
allowances.  When  allocating  NOx 
allowances  to  a  NOx  Budget  unit  and 
recording  them  in  an  account,  the 
Administrator  will  assign  each  NOx 
allowance  a  unique  identification 
number  that  will  include  digits 
identifying  the  year  for  which  the  NOx 
allowance  is  allocated. 

§97.54    Compliance. 

(a)  NOx  allowance  transfer  deadline. 
The  NOx  allowances  are  available  to  be 
deducted  for  compUance  with  a  unit's 
NOx  Budget  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
NOx  allowances: 

(1)  Were  allocated  for  a  control  period 
in  a  prior  year  or  the  same  year;  and 

(2)  Are  held  in  the  unit's  compliance 
account,  or  the  overdraft  account  of  the 
source  where  the  unit  is  located,  as  of 
the  NOx  allowance  transfer  deadline  for 
that  control  period  or  are  transferred 
into  the  compliance  account  or 
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overdraft  account  by  a  NOx  allowance 
transfer  correctly  submitted  for 
recordation  under  §  97.60  by  the  NOx 
allowance  transfer  deadline  for  that 
control  period. 

(b)  Deductions  for  compliance.  (1) 
Following  the  recordation,  in 
accordance  with  §  97.61,  of  NOx 
allowance  transfers  submitted  for 
recordation  in  the  unit's  compliance 
account  or  the  overdraft  account  of  the 
source  where  the  unit  is  located  by  the 
NOx  allowance  transfer  deadline  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  available  under 
paragraph  (a)  of  this  section  to  cover  the 
unit's  NOx  emissions  (as  determined  in 
accordance  with  subpart  H  of  this  part), 
or  to  account  for  actual  heat  input  imder 
§  97.42(e),  for  the  control  period: 

(i)  From  the  compliance  account;  and 

(ii)  Only  if  no  more  NOx  allowances 
available  imder  paragraph  (a)  of  this 
section  remain  in  the  compliance 
account,  from  the  overdraft  account.  In 
deducting  allowances  for  imits  at  the 
soince  from  the  overdraft  accoimt,  the 
Administrator  will  begin  with  the  unit 
having  the  compliance  account  with  the 
lowest  accoimt  number  and  end  with 
the  imit  having  the  compliance  account 
with  the  highest  account  number  (with 
account  numbers  sorted  beginning  with 
the  left-most  character  and  ending  with 
the  right-most  character  and  the  letter 
characters  assigned  values  in 
alphabetical  order  and  less  than  all 
numeric  characters). 

(2)  The  Administrator  will  deduct 
NOx  allowances  first  under  paragraph 
fb)(l)(i)  of  this  section  and  then  imder 
paragraph  (b)(l)(ii)  of  this  section: 

(i)  Until  the  nmnber  of  NOx 
allowances  deducted  for  the  control 
period  equals  the  number  of  tons  of 
NOx  emissions,  determined  in 
accordance  with  subpart  H  of  this  part, 
from  the  unit  for  the  control  period  for 
which  compliance  is  being  determined, 
plus  the  number  of  NOx  allowances 
required  for  deduction  to  account  for 
actual  heat  input  under  §  97.42(e)  for 
the  control  period;  or 

(ii)  Until  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  respective 
account. 

(c)(1)  Identification  of  NOx 
allowances  by  serial  number.  The  NOx 
authorized  account  representative  for 
each  compliance  account  may  identify 
by  serial  number  the  NOx  allowances  to 
be  deducted  from  the  unit's  compliance 
account  under  paragraph  (b),  (d),  (e),  or 
(f)  of  this  section.  Such  identification 
shall  be  made  in  the  compliance 
certification  report  submitted  in 
accordance  with  §  97.30. 


(2)  First-in,  first-out.  The 
Administrator  will  deduct  NOx 
allowances  for  a  control  period  from  the 
compliance  account,  in  the  absence  of 
an  identification  or  in  the  case  of  a 
partial  identification  of  NOx  allowances 
by  serial  number  under  paragraph  {c)(l) 
of  this  section,  or  the  overdraft  account 
on  a  first-in,  first-out  (FIFO)  accounting 
basis  in  the  following  order: 

(i)  Those  NOx  allowances  that  were 
allocated  for  the  control  period  to  the 
unit  under  subpart  E  or  I  of  this  part; 

(ii)  Those  NOx  allowances  that  were 
allocated  for  the  control  period  to  any 
unit  and  transferred  and  recorded  in  the 
account  pursuant  to  subpart  G  of  this 
part,  in  order  of  their  date  of 
recordation; 

(iii)  Those  NOx  allowances  that  were 
allocated  for  a  prior  control  period  to 
the  unit  under  subpart  E  or  I  of  this  part; 
and 

(iv)  Those  NOx  allowances  that  were 
allocated  for  a  prior  control  period  to 
any  unit  and  transferred  and  recorded  in 
the  account  pursuant  to  subpart  G  of 
this  part,  in  order  of  their  date  of 
recordation. 

(d)  Deductions  for  excess  emissions. 
(1)  After  making  the  deductions  for 
compliance  imder  paragraph  (b)  of  this 
section,  the  Administrator  will  deduct 
from  the  unit's  compliance  account  or 
the  overdraft  account  of  the  source 
where  the  unit  is  located  a  number  of 
NOx  allowances,  allocated  for  a  control 
period  after  the  control  period  in  which 
the  unit  has  excess  emissions,  equal  to 
three  times  the  number  of  the  unit's 
excess  emissions. 

(2)  If  the  compliance  account  or 
overdraft  account  does  not  contain 
sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
allowances  are  recorded  in  either 
account. 

(3)  Any  allowance  deduction  required 
under  paragraph  (d)  of  this  section  shall 
not  affect  the  liabihty  of  the  owners  and 
operators  of  the  NOx  Budget  unit  for 
any  fine,  penalty,  or  assessment,  or  their 
obligation  to  comply  with  any  other 
remedy,  for  the  semie  violation,  as 
ordered  under  the  Clean  Air  Act  or 
applicable  State  law.  The  following 
guidelines  will  be  followed  in  assessing 
fines,  penalties  or  other  obligations: 

(i)  For  purposes  of  determining  the 
number  of  days  of  violation,  if  a  NOx 
Budget  unit  has  excess  emissions  for  a 
control  period^  each  day  in  the  control 
period  (153  days)  constitutes  a  day  in 
violation  unless  the  owners  and 
operators  of  the  unit  demonstrate  that  a 


lesser  number  of  days  should  be 
considered. 

(ii)  Each  ton  of  excess  emissions  is  a 
separate  violation. 

(e)  Deductions  for  units  sharing  a 
common  stack.  In  the  case  of  units 
sharing  a  common  stack  and  having 
emissions  that  are  not  separately 
monitored  or  apportioned  in  accordance 
with  subpart  H  of  this  part: 

(1)  The  NOx  authorized  account 
representative  of  the  units  may  identify 
the  percentage  of  NOx  allowances  to  be 
deducted  from  each  such  unit's 
compliance  account  to  cover  the  unit's 
share  of  NOx  emissions  from  the 
common  stack  for  a  control  period.  Such 
identification  shall  be  made  in  the 
compliance  certification  report 
submitted  in  accordance  with  §  97.30. 

(2)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  the 
Administrator  will  deduct  NOx 
allowances  for  each  such  unit  until  the 
number  of  NOx  allowances  deducted 
equals  the  unit's  identified  percentage 
under  paragraph  (e)(1)  of  this  section  or, 
if  no  percentage  is  identified,  an  equal 
percentage  for  each  unit  multiplied  by 
the  number  of  tons  of  NOx  emissions,  as 
determined  in  accordance  with  subpart 
H  of  this  part,  from  the  common  stack 
for  the  control  period  for  which 
compliance  is  being  determined.  In 
addition  to  the  deductions  under  the 
first  sentence  of  this  paragraph  (e)(1), 
the  Administrator  will  deduct  NOx 
allowances  for  each  such  unit  until  the 
number  of  NOx  allowances  deducted 
equals  the  number  of  NOx  allowances 
required  to  account  for  actual  heat  input 
under  §  97.42(e)  for  the  unit  for  the 
control  period. 

(f)  Deduction  of  banked  allowances. 
Each  year  starting  in  2005,  after  the 
Administrator  has  completed  the 
designation  of  banked  NOx  allowances 
under  §  97.55(b)  and  before  May  1  of  the 
year,  the  Administrator  will  determine 
the  extent  to  which  banked  NOx 
allowances  otherwise  available  under 
paragraph  (a)  of  this  section  are 
available  for  compliance  in  the  control 
period  for  the  current  year,  as  follows: 

(1)  The  Administrator  will  determine 
the  total  number  of  banked  NOx 
allowances  held  in  compliance 
accounts,  overdraft  accounts,  or  general 
accounts. 

(2)  If  the  total  number  of  banked  NOx 
allowances  determined,  under 
paragraph  (f)(1)  of  this  section,  to  be 
held  in  compliance  accounts,  overdraft 
accounts,  or  general  accounts  is  less 
than  or  equal  to  10  percent  of  the  sum 
of  the  trading  program  budgets  under 

§  97.40  for  all  States  for  the  control 
period,  any  banked  NOx  allowance  may 
be  deducted  for  compliance  in 
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(ii)  The 
the  number  of 
in  each  compl 
account  by  the 
paragraph  (f)(3 
resulting  prodi  ct 
banked  NOx  al 
that  may  be 
accordance 
(e)  of  this  sectii)n 
allowances  in 
product  may 
compliance  in 
paragraphs  (a) 
section,  except 
allowances  are 
deduction  undpr 
this  section, 
NOx  allowanc4s 
one  ton  of  NO: 
control  period 
each  deductioi 
required  "Undei 
this  section. 

(g)  Recordation 
Administrator 
appropriate  cofn 
overdraft  acco 
such  em  accou 
(b).  (d).  (e).  or 


wit  1  paragraphs  (a)  through 


wilh 


b(i 


Bankin  3 


§97.55 
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allowance  that  remains  in  a  compliance 
account,  an  overdraft  account,  or  a 
general  account  after  the  Administrator 
has  made  all  deductions  for  a  given 
control  period  ft-om  the  compliance 
account  or  overdraft  account  pursuant 
to  §97.54  (except  deductions  pursuant 
to  §  97.54(d)(2))  and  that  was  allocated 
for  that  control  period  or  a  control 
period  in  a  prior  year. 

§  97.56    Account  error. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any  NOx 
Allowance  Tracking  System  account. 
Within  10  business  days  of  making  such 
correction,  the  Administrator  will  notify 
the  NOx  authorized  account 
representative  for  the  account. 

§  97.57    Closing  of  general  accounts. 

(a)  The  NOx  authorized  account 
representative  of  a  general  account  may 
instruct  the  Administrator  to  close  the 
account  by  submitting  a  statement 
requesting  deletion  of  the  account  from 
the  NOx  Allowance  Tracking  System 
and  by  correctly  submitting  for 
recordation  under  §  97.60  an  allowance 
transfer  of  all  NOx  allowances  in  the 
account  to  one  or  more  other  NOx 
Allowance  Tracking  System  accounts. 

(b)  If  a  general  account  shows  no 
activity  for  a  period  of  a  year  or  more 
and  does  not  contain  any  NOx 
allowances,  the  Administrator  may 
notify  the  NOx  authorized  account 
representative  for  the  account  that  the 
account  will  be  closed  and  deleted  ft-om 
the  NOx  Allowance  Tracking  System 
following  20  business  days  after  the 
notice  is  sent.  The  account  will  be 
closed  after  the  20-day  period  unless 
before  the  end  of  the  20-day  period  the 
Administrator  receives  a  correctly 
submitted  transfer  of  NOx  allowances 
into  the  account  under  §  97.60  or  a 
statement  submitted  by  the  NOx 
authorized  account  representative 
demonstrating  to  the  satisfaction  of  the 
Administrator  good  cause  as  to  why  the 
account  should  not  be  closed. 

Subpart  G — NOx  Allowance  Transfers 

§97.60    Submission  of  NOx  allowance 
transfers. 

The  NOx  authorized  account 
representatives  seeking  recordation  of  a 
NOx  allowance  transfer  shall  submit  the 
transfer  to  the  Administrator.  To  be 
considered  correctly  submitted,  the  NOx 
allowance  transfer  shall  include  the 
following  elements  in  a  format  specified 
by  the  Administrator: 

(a)  The  numbers  identifying  both  the 
transferor  and  transferee  accounts; 


(b)  A  specification  by  serial  number  of 
each  NOx  allowance  to  be  transferred; 
and 

(c)  The  printed  name  and  signatiue  of 
the  NOx  authorized  account 
representative  of  the  transferor  account 
and  the  date  signed. 

§97.61     EPA  recordation. 

(a)  Within  5  business  days  of 
receiving  a  NOx  allowance  transfer, 
except  as  provided  in  paragraph  (b)  of 
this  section,  the  Administrator  will 
record  a  NOx  allowance  transfer  by 
moving  each  NOx  allowance  fi-om  the 
transferor  account  to  the  transferee 
account  as  specified  by  the  request, 
provided  that: 

(1)  The  transfer  is  correctly  submitted 
under  §  97.60;  and 

(2)  The  transferor  account  includes 
each  NOx  allowance  identified  by  serial 
number  in  the  transfer. 

(b)  A  NOx  allowance  transfer  that  is 
submitted  for  recordation  following  the 
NOx  allowance  transfer  deadline  and 
that  includes  any  NOx  allowances 
allocated  for  a  control  period  in  a  prior 
year  or  the  same  year  as  the  NOx 
allowance  transfer  deadline  will  not  be 
recorded  until  after  the  Administrator 
completes  the  recordation  of  NOx 
allowance  allocations  under  §97.53  for 
the  control  period  in  the  same  year  as 
the  NOx  allowance  transfer  deadline. 

(c)  Where  a  NOx  allowance  transfer 
submitted  for  recordation  fails  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section,  the  Administrator  will  not 
record  such  transfer. 

§97.62    Notification. 

(a)  Notification  of  recordation.  Within 
5  business  days  of  recordation  of  a  NOx 
allowance  transfer  under  §  97.61,  the 
Administrator  will  notify  the  NOx 
authorized  account  reprefsentatives  of 
both  the  transferor  and  transferee 
accounts. 

(b)  Notification  of  non-recordation. 
Within  10  business  days  of  receipt  of  a 
NOx  allowance  transfer  that  fails  to 
meet  the  requirements  of  §  97.61(a),  the 
Administrator  will  notify  the  NOx 
authorized  account  representatives  of 
both  accoimts  subject  to  the  transfer  of: 

(1)  A  decision  not  to  record  the 
transfer;  and 

(2)  The  reasons  for  such  non- 
recordation.  * 

(c)  Nothing  in  this  section  shall 
preclude  the  submission  of  a  NO  x 
allowance  transfer  for  recordation 
following  notification  of  non- 
recordation. 
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Subpart  H — Monitoring  and  Reporting 

§  97.70    General  requirements. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
unit,  shall  comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  as  provided  in  this  subpart 
and  in  subpart  H  of  part  75  of  this 
chapter.  For  purposes  of  complying 
with  such  requirements,  the  de^nitions 
in  §  97.2  and  in  §  72.2  of  this  chapter 
shall  apply,  and  the  terms  "affected 
unit,"  "designated  representative,"  and 
"continuous  emission  monitoring 
system"  (or  "CEMS")  in  part  75  of  this 
chapter  shall  be  deemed  to  refer  to  the 
terms  "NOx  Budget  unit,"  "NOx 
authorized  account  representative,"  and 
"continuous  emission  monitoring 
system"  (or  "CEMS")  respectively,  as 
defined  in  §  97.2.  The  owner  or  operator 
of  a  unit  that  is  not  a  NOx  Budget  unit 
but  that  is  monitored  under 
§  75.72(b)(2)(ii)  of  this  chapter  shall 
comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  for  a  NOx  Budget  unit 
under  this  part. 

(a)  Requirements  for  installation, 
certification,  and  data  accounting.  The 
owner  or  operator  of  each  NOx  Budget 
unit  shall  meet  the  following 
requirements.  These  provisions  shall 
also  apply  to  a  imit  for  which  an 
application  for  a  NOx  Budget  opt-in 
permit  is  submitted  and  not  denied  or 
withdrawn,  as  provided  in  subpart  I  of 
this  part: 

(1)  Install  all  monitoring  systems 
required  under  this  subpart  for 
monitoring  NOx  mass  emissions.  This 
includes  all  systems  required  to  monitor 
NOx  emission  rate,  NOx  concentration, 
heat  input  rate,  and  stack  flow  rate,  in 
accordance  with  §§  75.72  and  75.76  of 
this  chapter. 

(2)  Install  all  monitoring  systems  for 
monitoring  heat  input  rate. 

(3)  Successfully  complete  all 
certification  tests  required  under  §  97.71 
and  meet  all  other  requirements  of  this 
subpart  and  part  75  of  this  chapter 
applicable  to  the  monitoring  systems 
under  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(4)  Record,  report,  and  quality-assure 
the  data  from  the  monitoring  systems 
under  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(b)  Compliance  deadlines.  The  owner 
or  operator  shall  meet  the  certification 
and  other  requirements  of  paragraphs 
(a)(1)  through  (a)(3)  of  this  section  on  or 
before  the  following  dates.  The  owner  or 
operator  shall  record,  report  and 
quality-assure  the  data  from  the 
monitoring  systems  under  paragraphs 


(a)(1)  and  (a)(2)  of  this  section  on  and 
after  the  following  dates. 

(1)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  for  which  the  owner  or 
operator  intends  to  apply  for  early 
reduction  credits  under  §  97.43,  by  May 
1,  2000.  If  the  owner  or  operator  of  a 
NOx  Budget  unit  fails  to  meet  this 
deadline,  he  or  she  is  not  eligible  to 
apply  for  early  reduction  credits  and  is 
subject  to  the  deadline  under  paragraph 
(b)(2)  of  this  section. 

(2)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  under  §  97.4(a)  that 
commences  operation  before  January  1 , 
2002  and  that  is  not  subject  to  or  does 
not  meet  the  deadline  imder  paragraph 
(b)(1)  of  this  section,  by  May  1,  2002. 

(3)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  imder  §  97.4(a)(1)  that 
commences  operation  on  or  after 
January  1,  2002  and  that  reports  on  an 
annual  basis  imder  §  97.74(d)  by  the 
later  of  the  following  dates: 

(i)  May  1,2002;  or 

(ii)  90  days  after  the  date  on  which 
the  unit  commences  commercial 
operation. 

(4)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  imder  §  97.4(a)(1)  that 
commences  operation  on  or  after 
January  1,  2002  and  that  reports  on  a 
control  period  basis  under 

§  97.74(d)(2)(ii),  by  no  later  than  90  days 
after  the  date  on  which  the  unit 
commences  commercial  operation, 
provided  that  this  date  is  during  a 
control  period.  If  this  date  does  not 
occur  during  a  control  period,  the 
applicable  deadline  is  May  1 
immediately  following  this  date. 

(5)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  under  §  97.4(a)(2)  that 
commences  operation  on  or  after 
January  1,  2002  and  that  reports  on  an 
annual  basis  under  §  97.74(d),  by  the 
later  of  the  following  dates: 

(i)  May  1,2002;  or 
(ii)  180  days  after  the  date  on  which 
the  unit  commences  operation. 

(6)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  under  §  97.4(a)(2)  that 
commences  operation  on  or  after 
January  1,  2002  and  that  report  on  a 
control  period  basis  under 

§  97.74(d)(2)(ii),  by  180  days  after  the 
date  on  which  the  unit  commences 
operation,  provided  that  this  date  is 
during  a  control  period.  If  this  date  does 
not  occur  during  a  control  period,  the 
applicable  deadline  is  May  1 
immediately  following  this  date. 

(7)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  that  has  a  new  stack  or  flue 
for  which  construction  is  completed 
after  the  applicable  deadline  under 
paragraph  (b)(1),  (b)(2),  (b)(3),  (b)(4), 
(b)(5),  or  (b)(6)  of  this  section  or  under 
subpart  I  of  this  part  and  that  reports  on 


an  aimual  basis  under  §  97.74(d),  by  90 
days  after  the  date  on  which  emissions 
first  exit  to  the  atmosphere  through  the 
new  stack  or  flue. 

(8)  For  the  owner  or  operator  of  a  NO  x 
Budget  unit  that  has  a  new  stack  or  flue 
for  which  construction  is  completed 
after  the  applicable  deadline  under 
paragraph  (b)(1),  {b)(2).  (b)(3).  (b)(4). 
(b)(5),  or  (b)(6)  of  this  section  or  under 
subpart  I  of  this  part  and  that  reports  on 
a  control  period  basis  under 

§  97.74(d)(2)(ii),  by  90  days  after  the 
date  on  which  emissions  first  exit  to  the 
atmosphere  through  the  new  stack  or 
flue,  provided  that  this  date  is  during  a 
control  period.  If  this  date  does  not 
occur  during  the  control  period,  the 
applicable  deadline  is  May  1 
immediately  following  this  date. 

(9)  For  the  owner  or  operator  of  a  unit 
for  which  an  application  for  a  NOx 
Budget  opt-in  permit  is  submitted  and 
not  denied  or  withdrawn,  by  the  date 
specified  under  subpart  I  of  this  part. 

(c)  Reporting  data  prior  to  initial 
certification.  The  owner  or  operator  of  a 
NOx  Budget  unit  under  paragraph  (b)(3), 
(b)(4),  (b)(5),  or  (b)(6)  of  this  section 
shall  determine,  record  and  report  NOx 
mass  emissions,  heat  input  rate,  and  any 
other  values  required  to  determine  NOx 
mass  emissions  (e.g.,  NOx  emission  rate 
and  heat  input  rate,  or  NOx 
concentration  and  stack  flow  rate)  in 
accordance  with  §  75.70(g)  of  this 
chapter,  from  the  date  and  hour  that  the 
unit  starts  operating  until  the  date  and 
hour  on  which  the  continuous  emission 
monitoring  system,  excepted  monitoring 
system  under  appendix  D  or  E  of  part  75 
of  this  chapter,  or  excepted  monitoring 
methodology'  under  §  75.19  of  this 
chapter  is  provisionally  certified. 

(a)  Prohibitions.  (1)  No  owner  or 
operator  of  a  NOx  Budget  unit  shall  use 
any  alternative  monitoring  system, 
alternative  reference  method,  or  any 
other  alternative  for  the  required 
continuous  emission  monitoring  system 
without  having  obtained  prior  written 
approval  in  accordance  with  §97.75. 

(2)  No  owner  or  operator  of  a  NOx 
Budget  unit  shall  operate  the  unit  so  as 
to  discharge,  or  allow  to  be  discharged, 
NOx  emissions  to  the  atmosphere 
without  accounting  for  all  such 
emissions  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter,  except  as 
provided  in  §  75.74  of  this  chapter. 

(3)  No  owner  or  operator  of  a  NO\ 
Budget  unit  shall  disrupt  the  continuous 
emission  monitoring  system,  any 
portion  thereof,  or  any  other  approved 
emission  monitoring  method,  and 
thereby  avoid  monitoring  and  recording 
NOx  mass  emissions  discharged  into  the 
atmosphere,  except  for  periods  of 
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§97.71     Initial  c#rtification  and 
recertification  procedures. 

(a)  The  owne :  or  operator  of  a  NO  x 
Budget  unit  tha  t  is  subject  to  an  Acid 
Rain  emissions  limitation  shall  comply 
with  the  initial  certification  and 
recertification   irocedures  of  part  75  of 
this  chapter,  ex  cept  that: 

(1)  If.  prior  tc  January  1.  1998,  the 
Administrator  i  ipproved  a  petition 
under  §  75.17(a)  or  (b)  of  this  chapter  for 
apportioning  \i  e  NOx  emission  rate 
measured  in  a  (  ommon  stack  or  a 
petition  under  j  75.66  of  this  chapter  for 
an  alternative  t  j  a  requirement  in 

§  75.17  of  this  (  hapter,  the  NOx 
authorized  acc(  lunt  representative  shall 
resubmit  the  p(  tition  to  the 
Administrator  inder  §  97.75(a)  to 
determine  if  th  >  approval  applies  under 
the  NOx  Budge  t  Trading  Program. 

(2)  For  any  ai  Iditional  CEMS  required 
under  the  comi  non  stack  provisions  in 
§  75.72  of  this  (  hapter  or  for  any  NOx 
concentration  ( ^EMS  used  under  the 
provisions  of  §  75.71(a)(2)  of  this 
chapter,  the  ov  ner  or  operator  shall 
meet  the  requii  ements  of  paragraph  (b) 
of  this  section. 

(b)  The  own(  r  or  operator  of  a  NOx 
Budget  unit  thi  t  is  not  subject  to  an 
Acid  Rain  emii  sions  limitation  shall 
comply  with  tl  e  following  initial 
certification  ar  d  recertification 


procedures.  The  owner  or  operator  of 
such  a  unit  that  qualifies  to  use  the  low 
mass  emissions  excepted  monitoring 
methodology  under  §  75.19  of  this 
chapter  or  that  qualifies  to  use  an 
alternative  monitoring  system  under 
subpart  E  of  part  75  of  this  chapter  shall 
comply  with  the  following  procedures, 
as  modified  by  paragraph  (c)  or  (d)  of 
this  section.  The  owner  or  operator  of  a 
NOx  Budget  unit  that  is  subject  to  an 
Acid  Rain  emissions  limitation  and  that 
requires  additional  CEMS  under  the 
common  stack  provisions  in  §  75.72  of 
this  chapter  or  uses  a  NOx 
concentration  CEMS  under  §  75.71(a)(2) 
of  this  chapter  shall  comply  with  the 
following  procedures. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shall  ensure  that  each  monitoring 
system  required  by  subpart  H  of  part  75 
of  this  chapter  (which  includes  the 
automated  data  acquisition  and 
handling  system)  successfully    . 
completes  all  of  the  initial  certification 
testing  required  under  §  75.20  of  this 
chapter  by  the  applicable  deadline  in 

§  97.70(b).  In  addition,  whenever  the 
owner  or  operator  installs  a  monitoring 
system  in  order  to  meet  the 
requirements  of  this  part  in  a  location 
where  no  such  monitoring  system  was 
previously  installed,  initial  certification 
in  accordance  with  §  75.20  of  this 
chapter  is  required. 

(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  a  certified  monitoring  system  that 
may  significantly  affect  the  ability  of  the 
system  to  accurately  measure  or  record 
NOx  mass  emissions  or  heat  input  rate 
or  to  meet  the  requirements  of  §  75.21  of 
this  chapter  or  appendix  B  to  part  75  of 
this  chapter,  the  owner  or  operator  shall 
recertify  the  monitoring  system  in 
accordance  with  §  75.20(b)  of  this 
chapter.  Furthermore,  whenever  the 
owner  or  operator  makes  a  replacement, 
modification,  or  change  to  the  flue  gas 
handling  system  or  the  unit's  operation 
that  may  significantly  change  the  stack 
flow  or  concentration  profile,  the  owner 
or  operator  shall  recertify  the 
continuous  emissions  monitoring 
system  in  accordance  with  §  75.20Cb)  of 
this  chapter.  Examples  of  changes  that 
require  recertification  include: 
replacement  of  the  analyzer,  complete 
replacement  of  an  existing  continuous 
emission  monitoring  system,  or  change 
in  location  or  orientation  of  the 
sampling  probe  or  site. 

(3j  Certification  approval  process  for 
initial  certification  and  recertification — 
(i)  Notification  of  certification.  The  NOx 
authorized  account  representative  shall 
submit  to  the  Administrator,  the 


appropriate  EPA  Regional  Office  and  the 
permitting  authority  written  notice  of 
the  dates  of  certification  in  accordance 
with  §97.73. 

(ii)  Certification  application.  The  NOx 
authorized  account  representative  shall 
submit  to  the  Administrator,  the 
appropriate  EPA  Regional  Office  and  the 
permitting  authority  a  certification 
application  for  each  monitoring  system 
required  under  subpart  H  of  part  75  of 
this  chapter.  A  complete  certification 
application  shall  include  the 
information  specified  in  subpart  H  of 
part  75  of  this  chapter. 

(iii)  Except  for  imits  using  the  low 
mass  emission  excepted  methodology 
under  §  75.19  of  this  chapter,  the 
provisional  certification  date  for  a 
monitor  shall  be  determined  in 
accordance  with  §  75.20(a)(3)  of  this 
chapter.  A  provisionally  certified 
monitor  may  be  used  under  the  NOx 
Budget  Trading  Program  for  a  period  not 
to  exceed  120  days  after  receipt  by  the 
Administrator  of  the  complete 
certification  application  for  the 
monitoring  system  or  component 
thereof  under  paragraph  (b)(3)(ii)  of  this 
section.  Data  measured  and  recorded  by 
the  provisionally  certified  monitoring 
system  or  component  thereof,  in 
accordance  with  the  requirements  of 
part  75  of  this  chapter,  will  be 
considered  valid  quality-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  Administrator  does  not  invalidate 
the  provisional  certification  by  issuing  a 
notice  of  disapproval  within  120  days  of 
receipt  of  the  complete  certification 
application  by  the  Administrator. 

(iv)  Certification  application  formal 
approval  process.  The  Administrator 
will  issue  a  written  notice  of  approval 
or  disapproval  of  the  certification 
application  to  the  owndr  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  application  under 
paragraph  (b)(3)(ii)  of  this  section.  In  the 
event  the  Administrator  does  not  issue 
such  a  notice  within  such  120-day 
period,  each  monitoring  system  that 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  NOx  Budget  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  Administrator  will  issue  a 
written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 


(B)  Incomplete  application  notice.  A 
certification  application  will  be 
considered  complete  when  all  of  the 
applicable  information  required  to  be 
submitted  under  paragraph  (b)(3)(ii)  of 
this  section  has  been  received  by  the 
Administrator.  If  the  certification 
application  is  not  complete,  then  the 
Administrator  wilHssue  a  written 
notice  of  incompleteness  that  sets  a 
reasonable  date  by  which  the  NOx 
authorized  account  representative  must 
submit  the  additional  information 
required  to  complete  the  certification 
application.  If  the  NOx  authorized 
account  representative  does  not  comply 
with  the  notice  of  incompleteness  by  the 
specified  date,  then  the  Administrator 
may  issue  a  notice  of  disapproval  under 
paragraph  (b)(3)(iv)(C)  of  this  section. 
The  120-day  review  period  shall  not 
begin  prior  to  receipt  oia  complete 
certification  application. 

(C)  Disapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  or  component 
thereof  does  not  meet  the  performance 
requirements  of  this  part,  or  if  the 
certification  application  is  incomplete 
and  the  requirement  for  disapproval 
under  paragraph  (b)(3)(iv)(B)  of  this 
section  has  been  met,  then  the 
Administrator  will  issue  a  wnritten 
notice  of  disapproval  of  the  certification 
application.  Upon  issuance  of  such 
notice  of  disapproval,  the  provisional 
certification  is  invalidated  by  the 
Administrator  and  the  data  measured 
and  recorded  by  each  uncertified 
monitoring  system  or  component 
thereof  shall  not  be  considered  valid 
quality-assured  data  beginning  with  the 
date  and  hour  of  provisional 
certification  (as  defined  under 

§  75.20(a)(3)  of  this  chapter).  The  owner 
or  operator  shall  follow  the  procedures 
for  loss  of  certification  in  paragraph 
(b)(3)(v)  of  this  section  for  each 
monitoring  system  or  component 
thereof  that  is  disapproved  for  initial 
certification. 

(D)  Audit  decertification.  The 
Administrator  may  issue  a  notice  of 
disapproval  of  the  certification  status  of 
a  monitor  in  accordance  with  §  97.72(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  Administrator  issues  a  notice  of 
disapproval  of  a  certification 
application  under  paragraph 
(b)(3)(iv)(C)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (b)(3)(iv)(D)  of  this  section, 
then: 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
hour  of  unit  operation  during  the  period 
of  invalid  data  specified  under 
§  75.20(a)(4)(iii),  §  75.20(b)(5), 
§  75.20(h)(4),  or  §  75.21(e)  and 


continuing  until  the  date  and  hour 
specified  under  §  75.20(a)(5)(i)  of  this 
chapter: 

(i)  For  units  that  the  owner  or 
operator  intends  to  monitor  or  monitors 
for  NOx  emission  rate  and  heat  input 
rate  or  intends  to  determine  or 
determines  NOx  mass  emissions  using 
the  low  mass  emission  excepted 
methodology  under  §  75.19  of  this 
chapter,  the  maximum  potential  NOx 
emission  rate  and  the  maximum 
potential  hourly  heat  input  of  the  unit; 
and 

(2)  For  units  that  the  owner  or 
operator  intends  to  monitor  or  monitors 
for  NOx  mass  emissions  using  a  NOx 
pollutant  concentration  monitor  and  a 
flow  monitor,  the  maximum  potential 
concentration  of  NOx  and  the  maximum 
potential  flow  rate  of  the  unit  under 
section  2  of  appendix  A  of  part  75  of 
this  chapter. 

(BTThe  NO  x  authorized  account 
representative  shall  submit  a 
notification  of  certification  retest  dates 
and  a  new  certification  application  in 
accordance  with  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section. 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
Administrator's  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 
of  disapproval. 

(c)  Initial  certification  and 
recertification  procedures  for  low  mass 
emission  units  using  the  excepted 
methodologies  under  §75.19  of  this 
chapter.  The  owner  or  operator  of  a  gas- 
fired  or  oil-fired  unit  using  the  low  mass 
emissions  excepted  methodology  under 
§  75. 19  of  this  chapter  and  not  subject 
to  an  Acid  Rain  emissions  limitation 
shall  meet  the  applicable  general 
operating  requirements  of  §  75.10  of  this 
chapter  and  the  applicable  requirements 
of  §  75.19  of  this  chapter.  The  owner  or 
operator  of  such  a  unit  shall  also  meet 
the  applicable  certification  and 
recertification  procedures  of  paragraph 
(b)  of  this  section,  except  that  the 
excepted  methodology  shall  be  deemed 
provisionally  certified  for  use  under  the 
NOx  Budget  Trading  Program  as  of  the 
following  dates: 

(i)  For  a  unit  that  does  not  have 
monitoring  equipment  initially  certified 
or  recertified  for  the  NOx  Budget 
Trading  Program  as  of  the  date  on  which 
the  NOx  authorized  account 
representative  submits  the  certification 
application  under  §  75.19  of  this  chapter 
for  the  imit,  starting  on  the  date  of  such 
submission  until  the  completion  of  the 
period  for  the  Administrator's  review. 


(ii)  For  a  unit  that  has  monitoring 
equipment  initially  certified  or 
recertified  for  the  NOx  Budget  Trading 
Program  as  of  the  date  on  which  the 
NOx  authorized  account  representative 
submits  the  certification  application 
under  §  75.19  of  this  chapter  for  the  unit 
and  that  reports  data  on  an  annual  basis 
under  §  97.74(d),  starting  January  1  of 
the  year  after  the  year  of  such 
submission  until  the  completion  of  the 
period  for  the  Administrator's  review. 

(iii)  For  a  unit  that  has  monitoring 
equipment  initially  certified  or 
recertified  for  the  NOx  Budget  Trading 
Program  as  of  the  date  on  which  the 
NOx  Authorized  Account 
Representative  submits  the  certification 
application  under  §  75.19  of  this  chapter 
for  the  unit  and  that  reports  on  a  control 
season  basis  under  §  97.74(d),  starting 
May  1  of  the  control  period  after  the 
year  of  such  submission  until  the 
completion  of  the  period  for  the 
Administrator's  review. 

(d)  Certification/ recertification 
procedures  for  alternative  monitoring 
systems.  The  NOx  authorized  account 
representative  of  each  unit  not  subject  to 
an  Acid  Rain  emissions  limitation  for 
which  the  owner  or  operator  intends  to 
use  an  alternative  monitoring  system 
approved  by  the  Administrator  under 
subpart  E  of  part  75  of  this  chapter  shall 
comply  with  the  applicable  certification 
procedures  of  paragraph  (b)  of  this 
section  before  using  the  system  under 
the  NOx  Budget  Trading  Program.  The 
NOx  authorized  account  representative 
shall  also  comply  with  the  applicable 
recertification  procedures  of  paragraph 
(b)  of  this  section.  Section  75.20(0  of 
this  chapter  shall  apply  to  such 
alternative  monitoring  system. 

§  97.72    Out  of  control  periods. 

(a)  Whenever  any  monitoring  system 
fails  to  meet  the  quality  assurance  or 
data  validation  requirements  of  part  75 
of  this  chapter,  data  shall  be  substituted 
using  the  applicable  procedures  in 
subpart  D,  appendix  D,  or  appendix  E  of 
part  75  of  this  chapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  system  or  component  should  not 
have  been  certified  or  recertified 
because  it  did  not  meet  a  particular 
performance  specification  or  other 
requirement  under  §  97.71  or  the 
applicable  provisions  of  part  75  of  this 
chapter,  both  at  the  time  of  the  initial 
certification  or  recertification 
application  submission  and  at  the  time 
of  the  audit,  the  Administrator  will 
issue  a  notice  of  disapproval  of  the 
certification  status  of  such  system  or 
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component.  Foi  the  purposes  of  this 
paragraph,  an  a  idit  shall  be  either  a 
field  audit  or  ai  audit  of  any 
information  sul  mitted  to  the  permitting 
authority  or  the  Administrator.  By 
issuing  the  noti  :e  of  disapproval,  the 
Administrator  i  svokes  prospectively  the 
certification  sta  :us  of  the  system  or 
component.  Thu  data  measured  and 
recorded  by  the  system  or  component 
shall  not  be  coe  sidered  valid  quality- 
assured  data  frc  m  the  date  of  issuance 
of  the  notificati  in  of  the  revoked 
certification  sta  :us  until  the  date  and 
time  that  the  ov  Tier  or  operator 
completes  subsequently  approved  initial 
certification  or  tecertification  tests  for 
the  system  or  c(  imponent. 


hT 


§97.73    Notifioations 

(a)  The  NOx 
representative 
shall  submit  wiftten 
Administrator 
Regional  Office 
authority  in 
this  chapter 

Cb)  For  any 
Acid  Rain  emissions 


permitting 
requirement  to 
authority  in 
section. 


Authorized  account 
a  NOx  Budget  unit 
notice  to  the 
he  appropriate  EPA 
and  the  permitting 
acdordance  with  §  75.61  of 


u)  lit 


that  does  not  have  an 
limitation,  the 
authjority  may  waive  the 
aotify  the  permitting 
pai  agraph  (a)  of  this 


§  97.74    Recordkeeping  and  reporting. 

(a)  General  ptovisions.  (1)  The  NOx 
authorized  acc(  unt  representative  shall 
comply  with  al  recordkeeping  and 
reporting  requii  Bments  in  this  section 
and  with  the  re  ^uirements  of 

§  97.10(e)(1). 

(2)  If  the  NO)  authorized  account 
representative  I  or  a  NOx  Budget  unit 
subject  to  an  A(  ;id  Rain  emission 
limitation  who  signed  and  certified  any 
submission  tha  is  made  under  subpart 
F  or  G  of  part  7  >  of  this  chapter  and  that 
includes  data  a  id  information  required 
under  this  subp  art  or  subpart  H  of  part 
75  of  this  chapt  er  is  not  the  same  person 
as  the  designate  d  representative  or  the 
alternative  desi  ^nated  representative  for 
the  unit  under  part  72  of  this  chapter, 
then  the  submi  ision  must  also  be  signed 
by  the  designat  3d  representative  or  the 
alternative  desi  gnated  representative. 

(b)  Monitoring  plans.  (1)  The  owner  or 
operator  of  a  ui  lit  subject  to  an  Acid 
Rain  emissions  limitation  shall  comply 
with  requirements  of  §  75.62  of  this 
chapter,  except  that  the  monitoring  plan 
shall  also  inclu  de  all  of  the  information 
required  by  sul  part  H  of  part  75  of  this 
chapter. 

(2)  The  ownt  r  or  operator  of  a  unit 
that  is  not  subji  set  to  an  Acid  Rain 
emissions  limit  ation  shall  comply  with 
requirements  o  §  75.62  of  this  chapter, 
except  that  the  monitoring  plan  is  only 


required  to  include  the  information 
required  by  subpart  H  of  part  75  of  this 
chapter. 

(c)  Certification  applications.  The 
NOx  authorized  account  representative 
shall  submit  an  application  to  the 
Administrator,  the  appropriate  EPA 
Regional  Office,  and  the  permitting 
authority  within  45  days  after 
completing  all  initial  certification  or 
recertification  tests  required  under 

§  97.71  including  the  information 
required  under  subpart  H  of  part  75  of 
this  chapter. 

(d)  Quarterly  reports.  The  NOx 
authorized  account  representative  shall 
submit  quarterly  reports,  as  follows: 

(1)  If  a  unit  is  subject  to  an  Acid  Rain 
emission  limitation  or  if  the  owner  or 
operator  of  the  NOx  budget  unit  chooses 
to  meet  the  annual  reporting 
requirements  of  this  subpart  H,  the  NOx 
authorized  account  representative  shall 
submit  a  quarterly  report  for  each 
calendar  quarter  beginning  with: 

(i)  For  a  unit  for  which  tne  owner  or 
operator  intends  to  apply  or  applies  for 
the  early  reduction  credits  under 
§  97.43,  the  calendar  quarter  that 
includes  the  date  of  initial  provisional 
certification  under  §  97.71(b)(3)(iii)  or 
§  97.71(c).  Data  shall  be  recorded  and 
reported  from  the  date  and  hour 
corresponding  to  the  date  and  hour  of 
provisional  certification;  or 

(ii)  For  a  unit  that  commences 
operation  on  or  before  May  1,  2002  and 
that  is  not  subject  to  paragraph  (d)(l)(i) 
of  this  section,  the  earlier  of  the 
calender  quarter  that  includes  the  date 
of  initial  provisional  certification  under 
§  97.71(b)(3)(iii)  or  §  97.71(c)  or,  if  die 
certification  tests  are  not  completed  by 
May  1,  2002,  the  calendar  quarter 
covering  May  1,  2002  through  June  30, 
2002.  Data  shall  be  recorded  and 
reported  from  the  earlier  of  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification  or  the  first 
hour  on  May  1,  2002;  or 

(iii)  For  a  unit  that  commences 
operation  after  May  1,  2002,  the 
calendar  quarter  in  which  the  unit 
commences  operation.  Data  shall  be 
recorded  and  reported  fi^om  the  date  and 
hour  corresponding  to  when  the  unit 
commences  operation. 

(2)  If  a  NOx  budget  unit  is  not  subject 
to  an  Acid  Rain  emission  limitation, 
then  the  NOx  authorized  account 
representative  shall  either: 

(i)  Meet  all  of  the  requirements  of  part 
75  related  to  monitoring  and  reporting 
NOx  mass  emissions  during  the  entire 
year  and  meet  the  deadlines  specified  in 
paragraph  (d)(1)  of  this  section;  or 

(ii)  Submit  quarterly  reports  covering 
the  period  May  1  through  September  30 
of  each  year  and  including  the  data 


described  in  §  75.74(c)(6)  of  this 
chapter.  The  NOx  authorized  account 
representative  shall  submit  such 
quarterly  reports,  beginning  with: 

(A)  For  a  unit  for  which  tne  owner  or 
operator  intends  to  apply  or  applies  for 
early  reduction  credits  under  §  97.43, 
the  calendar  quarter  that  includes  the 
date  of  initial  provisional  certification 
under  §  97.71(b)(3)(iii)  or  §  97.71(c). 
Data  shall  be  recorded  and  reported 
from  the  date  and  hour  corresponding  to 
the  date  and  hour  of  provisional 
certification;  or 

(B)  For  a  unit  that  commences 
operation  on  or  before  May  1 ,  2002  and 
that  is  not  subject  to  paragraph  (d)(2)(i) 
of  this  section,  the  calendar  quarter 
covering  May  1  through  June  30,  2002. 
Data  shall  be  recorded  and  reported 
from  the  earlier  of  the  date  and  hour 
corresponding  to  the  date  and  hour  of 
initial  provisional  certification  under 

§  97.71(b)(3)(iii)  or  §  97.71(c)  or  the  first 
hour  of  May  1,  2002;  or 

(C)  For  a  unit  that  commences 
operation  after  May  1 ,  2002  and  during 
a  control  period,  the  calendar  quarter  in 
which  the  unit  commences  operation. 
Data  shall  be  reported  ft'om  the  date  and 
hour  corresponding  to  when  the  unit 
commences  operation;  or 

(D)  For  a  unit  that  commences 
operation  after  May  1,  2002  and  not 
during  a  control  period,  the  calendar 
quarter  covering  the  first  control  period 
after  the  unit  commences  operation. 
Data  shall  be  recorded  and  reported 
from  the  earlier  of  the  date  and  hour 
corresponding  to  the  date  and  hour  of 
initial  provisional  certification  under 

§  97.71(b)(3)(iii)  or  §  97.71(c)  or  the  first 
hour  of  May  1  of  the  first  control  period 
after  the  unit  commences  operation. 

(3)  The  NO  x  authorized  account 
representative  shall  submit  each 
quarterly  report  to  the  Administrator 
within  30  days  following  the  end  of  the 
calendar  quarter  covered  by  the  report. 
Quarterly  reports  shall  be  submitted  in 
the  manner  specified  in  subpart  H  of 
part  75  of  this  chapter  and  §  75.64  of 
this  chapter. 

(i)  For  units  subject  to  an  Acid  Rain 
emissions  limitation,  quarterly  reports 
shall  include  all  of  the  data  and 
information  required  in  subpart  H  of 
part  75  of  this  chapter  for  each  NOx 
Budget  unit  (or  group  of  units  using  a 
common  stack)  and  the  data  and 
information  required  in  subpart  G  of 
part  75  of  this  chapter. 

(ii)  For  units  not  subject  to  an  Acid 
Rain  emissions  limitation,  quarterly 
reports  are  only  required  to  include  all 
of  the  data  and  information  required  in 
subpart  H  of  part  75  of  this  chapter  for 
each  NOx  Budget  unit  (or  group  of  units 
using  a  common  stack). 
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(4)  Compliance  certification.  The  NOx 
authorized  account  representative  shall 
submit  to  the  Administrator  a 
compliance  certification  in  support  of 
each  quarterly  report  based  on 
reasonable  inquiry  of  those  persons  with 
primary  responsibility  for  ensuring  that 
all  of  the  unit's  emissions  are  correctly 
and  fully  monitored.  The  certification 
shall  state  that: 

(i)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  including 
the  quality  assurance  procedures  and 
specifications; 

(ii)  For  a  unit  with  add-on  NOx 
emission  controls  and  for  all  hours 
where  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  quality 
assurance/quality  control  program 
imder  appendix  B  of  part  75  of  this 
chapter  and  the  substitute  values  do  not 
systematically  underestimate  NOx 
emissions;  and 

(iii)  For  a  imit  that  is  reporting  on  a 
control  period  basis  under  paragraph 
{d)(2)(ii)  of  this  section,  the  NOx 
emission  rate  and  NOx  concentration 
values  substituted  for  missing  data 
under  subpart  D  of  part  75  of  this 
chapter  are  calculated  using  only  values 
from  a  control  period  and  do  not 
systematically  luiderestimate  NOx 
emissions. 

§97.75    Petitions. 

(a)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit 
may  submit  a  petition  under  §  75.66  of 
this  chapter  to  the  Administrator 
requesting  approval  to  apply  an 
alternative  to  any  requirement  of  this 
subpart. 

(b)  Application  of  an  alternative  to 
any  requirement  of  this  subpart  is  in 
accordance  with  this  subpart  only  to  the 
extent  that  the  petition  is  approved  by 
the  Administrator  imder  §  75.66  of  this 
chapter. 

§97.76    Additional  requirenwnts  to  provide 
heat  input  data. 

The  owner  or  operator  of  a  NOx 
Budget  imit  that  monitors  and  reports 
NOx  mass  emissions  using  a  NOx 
concentration  system  and  a  flow  system 
shall  also  monitor  and  report  heat  input 
rate  at  the  unit  level  using  the 
procedures  set  forth  in  part  75  of  this 
chapter. 

Subpart  I— Individual  Unit  Opt-ins. 

§97.80    Applicability. 

A  unit  that  is  in  a  State  (as  defined  in 
§  97.2),  is  not  a  NQx  Budget  unit  under 


§  97.4(a),  is  not  a  unit  exempt  under 
§  97.4(b),  vents  all  of  its  emissions  to  a 
stack,  and  is  operating,  may  qualify  to 
be  a  NOx  Budget  opt-in  unit  under  this 
subpart.  A  xuiit  that  is  a  NOx  Budget 
imit  under  §  97.4(a),  is  covered  by  an 
exemption  under  §  97.4(b)  or  §  97.5  that 
is  in  effect,  or  is  not  operating  is  not 
eligible  to  be  a  NOx  Budget  opt-in  unit. 

§97.81     General. 

Except  otherwise  as  provided  in  this 
part,  a  NOx  Budget  opt-in  unit  shall  be 
treated  as  a  NOx  Budget  imit  for 
purposes  of  applying  subparts  A 
through  H  of  this  part. 

§  97.82    NOx  authorized  account 
representative. 

A  unit  for  which  an  application  for  a 
NOx  Budget  opt-in  permit  is  submitted, 
or  a  NOx  Budget  opt-in  unit,  located  at 
the  same  somt;e  as  one  or  more  NOx 
Budget  luiits,  shall  have  the  same  NOx 
authorized  accoimt  representative  as 
such  NOx  Budget  units. 

§  97.83    Applying  for  NOx  Budget  opt-in 
permit. 

(a)  Applying  for  initial  NOx  Budget 
opt-in  permit.  In  order  to  apply  for  an 
initial  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  a  unit  qualified  luider  §  97.80  may 
submit  to  the  Administrator  and  the 
permitting  authority  at  any  time,  except 
as  provided  under  §  97.86(g): 

(1)  A  complete  NOx  Budget  permit 
application  under  §  97.22; 

(2)  A  monitoring  plan  submitted  in 
accordance  with  subpart  H  of  this  part; 
and 

(3)  A  complete  account  certificate  of 
representation  under  §  97.13,  if  no  NOx 
authorized  account  representative  has 
been  previously  designated  for  the  unit. 

(b)  Duty  to  reapply.  Unless  the  NOx 
Budget  opt-in  permit  is  terminated  or 
revised  under  §  97.86(e)  or 

§  97.87(b)(l)(i),  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
opt-in  unit  shall  submit  to  the 
Administrator  and  permitting  authority 
a  complete  NOx  Budget  permit 
application  under  §  97.22  to  renew  the 
NOx  Budget  opt-in  permit  in  accordance 
with  §  97.21(c)  and,  if  applicable,  an 
updated  monitoring  plan  in  accordance 
with  subpart  H  of  this  part. 

§97.84    Opt-in  process. 

The  permitting  authprity  will  issue  or 
deny  an  initial  NOx  Budget  opt-in  a 
permit  for  a  unit  for  which  an 
application  for  a  NOx  Budget  opt-in 
permit  under  §  97.83  is  submitted,  in 
accordance  with  §  97.20  and  the 
following: 

(a)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 


an  interim  basis,  the  sufficiency  of  the 
monitoring  plan  accompanying  the 
initial  application  for  a  NOx  Budget  opt- 
in  permit  under  §  97.83.  A  monitoring 
plan  is  sufficient,  for  purposes  of 
interim  review,  if  the  plan  appears  to 
contain  information  demonstrating  that 
the  NOx  emissions  rate  and  heat  input 
rate  of  the  unit  are  monitored  and 
reported  in  accordance  with  subpart  H 
of  this  part.  A  determination  of 
sufficiency  shall  not  be  construed  as 
acceptance  or  approval  of  the  unit's 
monitoring  plan. 

(b)  If  the  Administrator  determines 
that  the  unit's  monitoring  plan  is 
sufficient  under  paragraph  (a)  of  this 
section  and  after  completion  of 
monitoring  system  certification  under 
subpart  H  of  this  part,  the  NOx 
emissions  rate  and  the  heat  input  of  the 
unit  shall  be  monitored  and  reported  in 
accordance  with  subpart  H  of  this  part 
for  one  full  control  period  during  which 
percent  monitor  data  availability  is  not 
less  than  90  percent  and  during  which 
the  unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements.  Solely 
for  purposes  of  applying  the 
requirements  in  the  prior  sentence,  the 
unit  shall  be  treated  as  a  "NOx  Budget 
unit"  prior  to  issuance  of  a  NOx  Budget 
opt-in  permit  covering  the  unit. 

(c)  Based  on  the  information 
monitored  and  reported  under 
paragraph  (b)  of  this  section,  the 
Administrator  will  calculate  the  unit's 
baseline  heat  input,  which  will  equal 
the  unit's  total  heat  input  (in  mmBtu) 
for  the  control  period,  and  the  unit's 
baseline  NOx  emissions  rate,  which  will 
equal  the  unit's  total  NOx  mass 
emissions  (in  lb)  for  the  control  period 
divided  by  the  unit's  baseline  heat 
input. 

(d)  Issuance  of  draft  NOx  Budget  opt- 
in  permit  for  public  comment.  The 
permitting  authority  will  issue  a  draft 
NOx  Budget  opt-in  permit  for  public 
comment  in  accordance  with  §  97.20. 

(e)  Not  withstanding  paragraphs  (a) 
through  (d)  of  this  section,  if  at  any  time 
before  issuance  of  a  draft  NOx  Budget 
opt-in  permit  for  public  comment  for 
the  unit,  the  Administrator  or  the 
permitting  authority  determines  that  the 
unit  does  not  qualify  as  a  NOx  Budget 
opt-in  unit  under  §  97.80,  the  permitting 
authority  will  issue  a  draft  denial  of  a 
NOx  Budget  opt-in  permit  for  public 
comment  for  the  unit  in  accordance 
with  §97.20. 

(f)  Withdrawal  of  application  for  NOx 
Budget  opt-in  permit.  A  NOx  authorized 
account  representative  of  a  unit  may 
withdraw  its  application  for  an  initial 
NOx  Budget  opt-in  permit  under  §  97.83 
at  any  time  prior  to  the  issuance  of  the 
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NOx  Budget  source  where  the  NOx 
Budget  opt-in  unit  is  located,  the  full 
amount  required  under  §  97.54(d)  for 
the  control  period. 

(3)  After  the  requirements  for 
withdrawal  under  paragraphs  {b)(l)  and 
(2)  of  this  section  are  met,  the 
Administrator  will  deduct  from  the  NOx 
Budget  opt-in  unit's  compliance 
account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Budget  opt-in  unit  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  NOx  allowances  allocated 
to  that  source  under  §  97.88  for  any 
control  period  for  which  the  withdrawal 
is  to  be  effective.  The  Administrator  will 
close  the  NOx  Budget  opt-in  unit's 
compliance  account  and  transfer  any 
remaining  allowances  to  a  general 
account  specified  by  the  owners  and 
operators  of  the  NOx  Budget  opt-in  unit. 

(c)  A  NOx  Budget  opt-in  unit  that 
withdraws  from  the  NOx  Budget 
Trading  Program  shall  comply  with  all 
requirements  under  the  NOx  Budget 
Trading  Program  concerning  all  years 
for  which  such  NOx  Budget  opt-in  unit 
was  a  NOx  Budget  opt-in  unit,  even  if 
such  requirements  arise  or  must  be 
complied  with  after  the  withdrawal 

(d)  Notification.  (1)  After  the 
requirements  for  withdrawal  under 
paragraphs  (a)  and  (b)  of  this  section  are 
met  (including  deduction  of  the  full 
amount  of  NOx  allowances  required), 
the  Administrator  will  issue  a 
notification  to  the  permitting  authority 
and  the  NOx  authorized  account 
representative  of  the  NOx  Budget  opt-in 
unit  of  the  acceptance  of  the  withdrawal 
of  the  NOx  Budget  opt-in  unit  as  of  a 
specified  effective  date  that  is  after  such 
requirements  have  been  met  and  that  is 
prior  to  May  1  or  after  September  30. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  Administrator 
will  issue  a  notification  to  the 
permitting  authority  and  the  NOx 
authorized  account  representative  of  the 
NOx  Budget  opt-in  unit  that  the  request 
to  withdraw  is  denied.  If  the  NOx 
Budget  opt-in  unit's  request  to  withdraw 
is  denied,  the  NOx  Budget  opt-in  unit 
shall  remain  subject  to  the  requirements 
for  a  NOx  Budget  opt-in  unit. 

(e)  Permit  revision.  After  the 
Administrator  issues  a  notification 
under  paragraph  (d)(1)  of  this  section 
that  the  requirements  for  withdrawal 
have  been  met,  the  permitting  authority 
will  revise  the  NOx  Budget  permit 
covering  the  NOx  Budget  opt-in  unit  to 
terminate  the  NOx  Budget  opt-in  permit 
as  of  the  effective  date  specified  under 
paragraph  (d)(1)  of  this  section.  A  NOx 


Budget  opt-in  unit  shall  continue  to  be 
a  NOx  Budget  opt-in  unit  until  the 
effective  date  of  the  termination. 

(f)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  denies  the  request  to 
withdraw  the  NOx  Budget  opt-in  unit, 
the  NOx  authorized  account 
representative  may  submit  another 
request  to  withdraw  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section. 

(g)  Ability  to  return  to  the  NOx  Budget 
Trading  Program.  Once  a  NOx  Budget 
opt-in  unit  withdraws  from  the  NOx 
Budget  Trading  Program  and  its  NOx 
Budget  opt-in  permit  is  terminated 
under  paragraph  (e)  of  this  section,  the 
NOx  authorized  account  representative 
may  not  submit  another  application  for 
a  NOx  Budget  opt-in  permit  under 

§  97.83  for  the  unit  prior  to  the  date  that 
is  4  years  after  the  date  on  which  the 
terminated  NOx  Budget  opt-in  permit 
became  effective. 

§  97.87    Change  in  regulatory  status. 

(a)  Notification.  When  a  NOx  Budget 
opt-in  unit  becomes  a  NOx  Budget  unit 
under  §  97.4(a),  the  NOx  authorized 
account  representative  shall  notify  in 
writing  the  permitting  authority  and  the 
Administrator  of  such  change  in  the 
NOx  Budget  opt-in  unit's  regulatory 
status,  within  30  days  of  such  change. 

(b)  Permitting  authority's  and 
Administrator's  action.  (l)(i)  When  the 
NOx  Budget  opt-in  unit  becomes  a  NOx 
Budget  unit  under  §  97.4(a),  the 
permitting  authority  vdll  revise  the  NOx 
Budget  opt-in  unit's  NOx  Budget  opt-in 
permit  to  meet  the  requirements  of  a 
NOx  Budget  permit  under  §  97.23  as  of 
an  effective  date  that  is  the  date  on 
which  such  NOx  Budget  opt-in  unit 
becomes  a  NOx  Budget  unit  under 

§  97.4(a). 

(ii)(A)  The  Administrator  will  deduct 
from  the  compliance  account  for  the 
NOx  Budget  unit  under  paragraph 
(b)(l)(i)  of  this  section,  or  the  overdraft 
account  of  the  NOx  Budget  source 
where  the  unit  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as: 

(1)  Any  NOx  allowances  allocated  to 
the  NOx  Budget  unit  (as  a  NOx  Budget 
opt-in  unit)  under  §  97.88  for  any 
control  period  after  the  last  control 
period  during  which  the  unit's  NOx 
Budget  opt-in  permit  was  effective;  and 

(2)  If  the  effective  date  of  the  NOx 
Budget  permit  revision  under  paragraph 
(b)(l)(i)  of  this  section  is  during  a 
control,  period,  the  NOx  allowances 
allocated  to  the  JvIOx  Budget  unit  (as  a 
NOx  Budget  opt-in  unit)  under  §  97.88 
for  the  control  period  multiplied  by  the 
number  of  days  in  the  control  period 
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starting  with  the  effective  date  of  the 
permit  revision  under  paragraph  {b){l){i) 
of  this  section,  divided  by  the  total 
number  of  days  in  the  control  period, 
and  rounded  to  the  nearest  whole 
number  of  NOx  allowances  as 
appropriate. 

(B)  The  NO  x  authorized  account 
representative  shall  ensiue  that  the 
compliance  account  of  the  NOx  Budget 
unit  under  paragraph  (b)(l)(i)  of  this 
section,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  unit  is 
located,  contains  the  NOx  allowances 
necessary  for  completion  of  the 
deduction  under  paragraph  (b)(l)(ii)(A) 
of  this  section.  If  the  compliance 
account  or  overdraft  account  does  not 
contain  the  necessary  NOx  allowances, 
the  Administrator  will  deduct  the 
required  number  of  NOx  allowances, 
regardless  of  the  control  period  for 
which  they  were  allocated,  whenever 
NOx  allowances  are  recorded  in  either 
account. 

(iii)(A)  For  every  control  period 
during  which  the  NOx  Budget  permit 
revised  under  paragraph  {b)(l)(i)  of  this 
section  is  in  effect,  the  NOx  Budget  unit 
under  paragraph  (b){l)(i)  of  this  section 
will  be  treated,  solely  for  purposes  of 
NOx  allowance  allocations  under 
§  97.42,  as  a  unit  that  commenced 
operation  on  the  effeqtive  date  of  the 
NOx  Budget  permit  revision  under 
paragraph  (b)(l)(i)  of  this  section  and 
will  be  allocated  NOx  allowances  under 
§  97.42.  The  unit's  deadline  under 
§  97.84(b)  for  meeting  monitoring 
requirements  in  accordance  with 
subpart  H  of  this  part  shall  not  changed 
by  the  change  in  the  unit's  regulatory 
status  or  by  the  revision  of  the  NOx 
Budget  permit  under  paragraph  {b){l)(i) 
of  this  section. 

(B)  Notwithstanding  paragraph 
(b){l)(iii)(A)  of  this  section,  if  the 
effective  date  of  the  NOx  Budget  permit 
revision  under  paragraph  (b)(l)(i)  of  this 
section  is  during  a  control  period,  the 
following  number  of  NOx  allowances 
will  be  allocated  to  the  NOx  Budget  unit 
under  paragraph  (b)(l)(i)  of  this  section 
under  §  97.42  for  the  control  period:  the 
number  of  NOx  allowances  otherwise 
allocated  to  the  NOx  Budget  unit  under 
§  97.42  for  the  control  period  multiplied 
by  the  number  of  days  in  the  control 
period  starting  with  the  effective  date  of 


the  permit  revision  imder  paragraph 
{b)(l)(i)  of  this  section,  divided  by  the 
total  number  of  days  in  the  control 
period,  and  rounded  to  the  nearest 
whole  number  of  NOx  allowances  as 
appropriate. 

{2)(i)  When  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
opt-in  unit  does  not  renew  its  NOx 
Budget  opt-in  permit  under  §97.83Cb), 
the  Administrator  will  deduct  from  the 
NOx  Budget  opt-in  imit's  compliance 
account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Budget  opt-in  unit  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  NOx  allowances  allocated 
to  the  NOx  Budget  opt-in  unit  under 
§  97.88  for  any  control  period  after  the 
last  control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective.  The 
NOx  authorized  account  representative 
shall  ensure  that  the  NOx  Budget  opt-in 
unit's  compliance  account  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
unit  is  located  contains  the  NOx 
allowances  necessary  for  completion  of 
such  deduction.  If  the  compliance 
account  or  overdraft  account  does  not 
contain  the  necessary  NOx  allowances, 
the  Administrator  will  deduct  the 
required  number  of  NOx  allowances, 
regardless  of  the  control  period  for 
which  they  were  allocated,  whenever 
NOx  allowances  are  recorded  in  either 
account. 

(ii)  After  the  deduction  under 
paragraph  (b)(2){i)  of  this  section  is 
completed,  the  Administrator  will  close 
the  NOx  Budget  opt-in  unit's 
compliance  account.  If  any  NOx 
allowances  remain  in  the  compliance 
account  after  completion  of  such 
deduction  and  any  deduction  under 
§  97.54,  the  Administrator  will  close  the 
NOx  Budget  opt-in  unit's  compliance 
account  and  transfer  any  remaining 
allowances  to  a  general  account 
specified  by  the  owners  and  operators  of 
the  NOx  Budget  opt-in  unit. 

§  97.88    N0\  allowance  allocations  to  opt- 
in  units. 

(a)  NOx  allotment  allocation.  (1)  By 
April  1  immediately  before  the  first 
control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective,  the 
Administrator  will  determine  by  order 


the  NOx  allowance  allocations  for  the 
NOx  Budget  opt-in  unit  for  the  control 
period  in  accordance  with  paragraph  (b) 
of  this  section. 

(2)  By  no  later  than  April  1,  after  the 
first  control  period  for  which  the  NOx 
Budget  opt-in  permit  is  in  effect,  and 
April  1  of  each  year  thereafter,  the 
Administrator  will  determine  by  order 
the  NOx  allowance  allocations  for  the 
NOx  Budget  opt-in  unit  for  the  next 
control  period,  in  accordance  with 
paragraph  (b)  of  this  section. 

(3)  The  Administrator  will  make 
available  to  the  public  each 
determination  of  NOx  allowance 
allocations  luider  paragraph  (a)(1)  or  (2) 
of  this  section  and  will  provide  an 
opportunity  for  submission  of  objections 
to  the  determination.  Objections  shall  be 
limited  to  addressing  whether  the 
determination  is  in  accordance  with 
paragraph  (b)  of  this  section.  Based  on 
any  such  objections,  the  Administrator 
will  adjust  each  determination  to  the 
extent  necessary  to  ensure  that  it  is  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  For  each  control  period  for  which 
the  NOx  Budget  opt-in  unit  has  an 
approved  NOx  Budget  opt-in  permit,  the 
NOx  Budget  opt-in  unit  will  be 
allocated  NOx  allowances  in  accordance 
with  the  following  procedures: 

(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  NOx  allowance 
allocations  will  be  the  lesser  of: 

(i)  The  unit's  baseline  heat  input 
determined  pursuant  to  §  97.84(c):  or 

(ii)  The  unit's  heat  input,  as 
determined  in  accordance  with  subpart 
H  of  this  part,  for  the  control  period  in 
the  year  prior  to  the  year  of  the  control 
period  for  which  the  NOx  allocations 
are  being  calculated. 

(2)  The  Administrator  will  allocate 
NOx  allowances  to  the  unit  in  an 
amount  equaling  the  heat  input 
determined  under  paragraph  fb)(l)  of 
this  section  multiplied  by  the  lesser  of 
the  unit's  baseline  NOx  emissions  rate 
determined  under  §  97.84(c)  or  the  most 
stringent  State  or  federal  NOx  emissions 
limitation  applicable  to  the  unit  during 
the  control  period,  divided  by  2.000  lb/ 
ton.  and  rounded  to  the  nearest  whole 
number  of  NOx  allowances  as 
appropriate. 
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IN  . 

IN  . 

IN  . 

IN  . 

IN  . 

IN  . 

IN  . 

IN  . 

IN  . 

IN 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 
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Plant 


[ELAWARECITY  

[  ELAWARE  CITY  

[ELAWARECITY  

[ELAWARECITY 

EDGE  MOOR 

EDGE  MOOR  - 

EDGE  MOOR  

HAY  ROAD  

h  AY  ROAD  

I- AY  ROAD  

I  JDIAN  RIVER 

I  4DIAN  RIVER  

IMDIAN  RIVER  

INDIAN  RIVER  

MCKEE  RUN 

\  AN  SANT  STATION  

/^NDERSON  

ANDERSON  

CLIFTY  CREEK  

CLIFTY  CREEK  

CLIFTY  CREEK  

CLIFTY  CREEK  

CLIFTY  CREEK  

CLIFTY  CREEK  

C  ONNERSVILLE  , 

CONNERSVILLE 

CiALLAGHER  - 


CiALLAGHER  r. 

CiALLAGHER  

CiALLAGHER  

POBLESVILLE  

r  OBLESVILLE  

r  OBLESVILLE  

F^ICHMOND 

rtlCHMOND 

TANNERS  CREEK 

lANNERS  CREEK 

lANNERS  CREEK 

1  ANNERS  CREEK 

\  /HITEWATER  VALLEY 
\  (/HITEWATER  VALLEY 

EilG  SANDY 

EilG  SANDY 

c;ane  run 

CANE  RUN  

CANE  RUN  

COOPER  

COOPER  

HALE  

KALE 

i; 

(; 

i; 
i: 
i; 
i; 


W  BROWN  

W  BROWN  

W  BROWN  

W  BROWN  

W  BROWN  

W  BROWN  

W.  BROWN 

CAST  BEND 

(5HENT 

(5HENT 

(jHENT 

(3HENT 

H  LSPURLCX^K 

H  LSPURLOCK 

MILL  CREEK 

/1ILL  CREEK 

MILL  CREEK 

^ILL  CREEK  

>ADDYS  RUN 

'INEVILLE  

"RIMBLE  COUNTY 

"YRONE  

"YRONE  


Plant    Id 


Point    Id 


N0\  allocation 
for  EGUs 


52193 

B4 

141 

52193 

ST  1 

155 

52193 

ST  2 

159 

52193 

ST  3 

158 

593 

3 

234 

593 

4 

401 

593 

5 

602 

7153 

"3 

184 

7153 

— 1 

235 

7153 

—2 

207 

594 

1 

187 

594 

2 

194 

594 

3 

369 

594 

4 

729 

599 

3 

119 

7318 

"11 

7 

7336 

— ACT1 

5 

7336 

— ACT2 

5 

983 

1 

558 

983 

2 

543 

983 

3 

564 

983 

4 

525 

983 

5 

561 

983 

6 

509 

1002 

1 

1 

1002 

2 

1 

1008 

1 

290 

1008 

2 

276 

1008 

3 

347 

1008 

4 

329 

1007 

1 

48 

1007 

2 

45 

1007 

3 

45 

7335 

— RCT1 

5 

7335 

— RCT2 

5 

988 

U1 

297 

988 

U2 

235 

988 

U3 

387 

988 

U4 

906 

1040 

1 

74 

1040 

2 

173 

1353 

BSU1 

565 

1353 

BSU2 

1,741 

1363 

4 

397 

1363 

5 

332 

1363 

6 

430 

1384 

1 

183 

1384 

2 

367 

1385 

3 

161 

1385 

4 

158 

1355 

1 

193 

1355 

10 

37 

1355 

2 

317 

1355 

3 

863 

1355 

8 

34 

1355 

9 

34 

1355 

11 

21 

6018 

2 

1,413 

1356 

1 

1,232 

1356 

2 

1,081 

1356 

3 

1,104 

1356 

4 

1,132 

6041 

1 

697 

6041 

2 

1,589 

1364 

1 

528 

1364 

2 

600 

1364 

3 

941 

1364 

4 

1,096 

1366 

12 

8 

1360 

3 

67 

6071 

1   » 

1.221 

1361 

1 

3 

1361 

2 

3 
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ST 

Plant 

Plant_id 

Point_id 

NOx  allocation 
for  EGUs 

KY  

KY  

KY  

MD 

TYRONE  

TYRONE ; 

TYRONE  

BRANDON  SHORES             

1361 
1361 
1361 
602 
602 
155? 
1552 
1571 

^1571 
1571 
1571 
1571 
1571 
1571 
1571 
1571 
1571 
1572 
1572 
1572 
1572 
1572 
1553 
1554 
1554 
1554 
1554 
1573 
1573 
1573 
1573 
1573 
1573 

54832 

54832 
1556 
1556 
1556 
1556 
1556 
1570 
1570 
1559 
1559 
1564 
1560 
7268 
7268 

10819 
6034 
6034 
1702 
1702 
1702 
1702 
1831 
1831 
1831 
1831 
1831 
1831 
4259 
1832 
6035 
1730 
1730 
1731 
1825 
1720 
1720 
1723 
1723 
1723 

3 

4 

5 

1 

2 

1 

2 

— GT2 

— GT3 

— GT4 

—GTS 

— GT6 

— SGT1 

1 

2 

3 

2^T2 

M3T3 

1 

2 

3 

3 

1 

2 

3 

4 

— GT3 

— GT4 

—GTS 

— GT6 

1 

2 

1 

2 

"51 

— GT1 

— GT2 

— GT3 

— GT4 

11 

9 

— GT6 

4 

8 

—GTS 

—7 

—8 

CA    Ltd 

1 

2 

1 

2 

3 

4 

1 

2 

3 

4 

5 

6 

1 

1 

1 

5 

6 

1 

3 

7 

8 

1 

2 

3 

3 
3 

117 
1.827 

MD 

BRANDON  SHORES      

1,713 

MD 

C  P  CRANE  

434 

MD  

C  P  CRANE  

463 

MD 

CHALK  POINT 

1 

MD 

CHALK  POINT    

36 

MD  

CHALK  POINT  '. 

39 

MD 

CHALK  POINT        

55 

MD 

CHALK  POINT     

60 

MD 

CHALK  POINT  , 

24 

MD 

CHALK  POINT                            

833 

MD 

CHALK  POINT                    

861 

MD 

CHALK  POINT    

585 

MD 

CHALK  POINT  

522 

MD  

MD  

MD 

DICKERSON  

DICKERSON 

DICKERSON                                                 

36 

66 

447 

MD  

MD  

MD 

DICKERSON  

DICKERSON  

GOULD  STREET : 

441 
481 

81 

MD 

HERBERT  A  WAGNER                 

134 

MD 

HERBERT  A  WAGNER        ^ 

399 

MD 

HERBERT  A  WAGNER  

723 

MD 

HERBERT  A  WAGNER                    

301 

MD 

MORGANTOWN                                

9 

MD  

MD 

MORGANTOWN  ; 

MORGANTOWN         

9 
9 

MD 

MORGANTOWN                                      . 

8 

MD 

MORGANTOWN                        

1,151 

MD  

MD 

MORGANTOWN  

PANDA  BRANDYWINE          

1,375 
95 

MD 

PANDA  BRANDYWtNE      .* 

84 

MD 

PERRYMAN                                                             

56 

MD 

PERRYMAN                                         

8 

MD 

PERRYMAN                                 .     

9 

MD 

PERRYMAN                                     

6 

MD 

PERRYMAN                                  

10 

MD 

R  P  SMITH                            

143 

MD 

R  P  SMITH                            

11 

MD 

RIVERSIDE                                 

11 

MD 

RIVERSIDE                              

40 

MD 

VIENNA                                             

169 

MD 

WESTPORT                                         

28 

Ml 

491  E  48TH  STREET 

11 

Ml 

491  E  48TH  STREET                     

12 

Ml 

ADA  COGEN  LTD                     

23 

Ml 

BELLE  RIVER                                

1,589 

Ml 

BELLE  RIVER           -                              

1,672 

Ml 

DAN  E  KARN                                    

552 

Ml 

DAN  E  KARN                                   

530 

Ml 

DAN  E  KARN                                           

288 

Ml 

DAN  E  KARN                                         

310 

Ml 

ECKERT  STATION                               

52 

Ml 

ECKERT  STATION                                  

47 

Ml 

ECKERT  STATION                                 

65 

Ml 

lUH 

ECKERT  STATION                               v 

116 

ECKERT  STATION                                       

154 

Ml 

ECKERT  STATION                           

131 

Ml 

Ml 

ENDICOTT  GENERATING  STATION    

98 

ERICKSON                                             

381 

Ml 

GREENWOOD                                        

373 

Ml 

HANCOCK                                                

3 

Ml 

HANCOCK                                             

3 

Ml  

Ml 

HARBOR  BEACH                                

97 

J  B  SIMS                                                     -'■ 

137 

Ml 

J  C  WEADOCK                                   

346 

Ml 

J  C  WEADOCK                             

342 

Ml 

J  R  WHITING                            .           , 

225 

Ml 

J  R  WHITING                                           

204 

Ml  

J  R  WHITING  ^ 

249 
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NOx  allocation 
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Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml  . 

Ml 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 


J\MES  DE  YOUNG  

K  ARYSVILLE  

K  ARYSVILLE  

K  ARYSVILLE  

K  ARYSVILLE  

K  IDLAND  COGENERATION  VENTURE 
K  IDLAND  COGENERATION  VENTURE 
MIDLAND  COGENERATION  VENTURE 
I^IDLAND  COGENERATION  VENTURE 
^  IDLAND  COGENERATION  VENTURE 
^  IDLAND  COGENERATION  VENTURE 
^  IDLAND  COGENERATION  VENTURE 
N  IDLAND  COGENERATION  VENTURE 
hi  IDLAND  COGENERATION  VENTURE 
^  IDLAND  COGENERATION  VENTURE 
^  IDLAND  COGENERATION  VENTURE 
MIDLAND  COGENERATION  VENTURE 

MISTERSKY 

MiSTERSKY 

MISTERSKY 

MONROE  

Monroe  

MONROE  

^  ONROE  

FIVER  ROUGE  

ffVER  ROUGE  

PllVER  ROUGE  

ROUGE  POWERHOUSE  # I  

Sr  CLAIR  


Sr  CLAIR  

sr  CLAIR  

Sr  CLAIR  

Sr  CLAIR  

Sr  CLAIR  

sr  CLAIR  

TRENTON  CHANNEL 
TRENTON  CHANNEL 
TRENTON  CHANNEL 
TRENTON  CHANNEL 
T  RENTON  CHANNEL 

V'YANDOTTE  

V'YANDOTTE  

V'YANDOTTE  

A3HEVILLE  

A3HEVILLE  

BELEWS  CREEK  

BELEWS  CREEK 

BJCK  


BJCK  

B  JCK  

BJCK  

BJCK  

B  JTLER  WARNER  GEN  PL  

BJTLER  WARNER  GEN  PL  

BJTLER  WARNER  GEN  PL  

BJTLER  WARNER  GEN  PL  

BJTLER  WARNER  GEN  PL  

BJTLER  WARNER  GEN  PL  

BJTLER  WARNER  GEN  PL  

C^PE  FEAR  

Q^PE  FEAR  

CLIFFSIDE  

CLIFFSIDE  

CLIFFSIDE  

CLIFFSIDE  

CLIFFSIDE  

C  OGENTRIX-ROCKY  MOUNT 

C  OGENTRIX  ELIZABETHTOWN  

COGENTRIX  KENANSVILLE  

C  OGENTRIX  LUMBERTON  

COGENTRIX  ROXBORO  

COGENTRIX  SOUTHPORT  

C  RAVEN  COUNTY  WOOD  ENERGY 


1830 

1732 

1732 

1732 

1732 

10745 

10745 

10745 

10745 

10745 

10745 

10745 

10745 

10745 

10745 

10745 

10745 

1822 

1822 

1822 

1733 

1733 

1733 

1733 

1740 

1740 

1740 

10272 

1743 

1743 

1743 

1743 

1743 

1743 

1743 

1745 

1745 

1745 

1745 

1745 

1866 

1866 

1866 

2706 

2706 

8042 

8042 

2720 

2720 

2720 

2720 

2720 

1016 

1016 

1016 

1016 

1016 

1016 

1016 

2708 

2708 

2721 

2721 

2721 

2721 

2721 

50468 

10380 

10381 

10382 

10379 

10378 

10525 


5 

10 

11 

12 

9 

003 

004 

005 

006 

007 

008 

009 

010 

Oil 

012 

013 

014 

5 

6 

7 

1 

2 

3 

4 

1 

2 

3 

1 

1 

2 

3 

4 

5 

6 

7 

16 

17 

18 

19 

9A 

5 

7 

8 

1 

2 

1 

2 

5     . 

6 

7 

8 

9 

— 1 

—2 

—3 

—6 

—7 

—8 

—9 

5 

6 

1 

2 

3 

4 

5 

ST_unt 

ST_OWN 

ST_LLE 

ST_TON 

ST_ORO 

ST_ORT 

ST_RGY 


22 

16 

17 

17 

269 

276 

271 

273 

280 

277 

273 

271 

274 

269 

275 

269 

33 

155 

98 

1,902 

1,555 

1,574 

1.822 

0 

627 

652 

232 

339 

304 

351 

349 

0 

646 

733 

132 

124 

130 

126 

968 

a 

.  81 
36 

491 

479 

2,306 

2,688 

59 

65 

69 

284 

300 

40 

40 

40 

42 

40 

40 

103 

255 

361 

67 

73 

~      95 

107. 

1,180 

303 

111 

102 

111 

166 

335 

231 
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ST 


Plant 


Plant_id 

Point_id 

NOx  allocation 
for  EGUs 

2723 

1 

117 

2723 

2 

128 

2723 

3 

271 

2718 

1 

311 

2718 

2 

316 

2718 

3 

525 

2718 

4 

470 

2718 

5 

514 

2713 

1 

162 

2713 

2 

176 

2713 

3 

717 

2713 

CT2B 

2 

2709 

1 

129 

2709 

2 

142 

2700 

3 

414 

2709 

CT4 

1 

7277 

1 

33 

7277 

10 

31 

7277 

11 

33 

7277 

12 

31 

7277 

13 

26 

7277 

14 

26 

7277 

15 

25 

7277 

16 

25 

7277 

2 

33 

7277 

3 

31 

7277 

4 

31 

7277 

5 

29 

7277 

6 

30 

7277 

7 

24 

7277 

8 

25 

7277 

9 

32 

2727 

1 

899 

2727 

2 

940 

2727 

3 

1,588 

2727 

4 

1,570 

6250 

1A 

893 

6250 

IB 

875 

50555 

CT  ary 

62 

50555 

CW  ary 

47 

2732 

10 

266 

2732 

7 

193 

2732 

8 

200 

2732 

9 

253 

50254 

1 

440 

50254 

2 

140 

2712 

1 

766 

2712 

2 

1.426 

2712 

3A 

792 

2712 

38 

785 

2712 

4A 

778 

2712 

48 

733 

50221 

1 

53 

50221 

2 

53 

50221 

3 

53 

50221 

4 

53 

54276 

ST  ill 

14 

2716 

1 

76 

2716 

2 

86 

2716 

3 

161 

2716 

CT-1 

4 

2716 

CT-2 

3 

2716 

CT-3 

2 

2716 

CT-4 

4 

2378 

1 

353 

2378 

2 

417 

2378 

3 

114 

50497 

1 

139 

50497 

2 

143 

50497 

3 

140 

2398 

1101 

152 

2398 

1201 

157 

2398 

1301 

155 

NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
Nfi 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


DAN  RIVER 

DAN  RIVER 

DAN  RIVER 

G  G  ALLEN  

G  G  ALLEN  

G  G  ALLEN 

G  G  ALLEN  

G  G  ALLEN  

L  V  SUTTON  

L  V  SUTTON  

L  V  SUTTON  

L  V  SUTTON  

LEE 

LEE 

LEE 

LEE 

LINCOLN  

LINCOLN  

LINCOLN  

LINCOLN  

LINCdLN  

LINCOLN  

LINCOLN  

LINCOLN  

LtNCOLN ?. 

LINCOLN  

LINCOLN  

LINCOLN 

LINCOLN  

LINCOLN  

LtNCOLN  

LINCOLN  ; 

^*A«SHALL 

MARSHALL  

MARSHALL  

MARSHALL 

MAYO ; 

MAYO 

PANDA-ROSEMARY  

PANDA-ROSEMARY  

RfVERSEND 

mVERBEND  

RIVERBEND  

RIVERBEND  

ROANOKE  VALLEY 

ROANOKE  VALLEY 

ROXBORO  

ROXBORO  

ROXBORO  

ROXBORO  

ROXBORO  

ROXBORO  

TOBACCOVILLE 

T08ACC0VILLE 

TOBACCOVILLE 

TOBACCOVILLE 

UNC— CHAPEL  HILL : 

W  H  WEATHERSPOON  

W  H  WEATHERSPOON  

W  H  WEATHERSPOON  

W  H  WEATHERSPOON  

W  H  WEATHERSPOON 

W  H  WEATHERSPOON  

W  H  WEATHERSPOON  

8  L  ENGLAND  

8  L  ENGLAND  

8  L  ENGLAND  

BAYONNE  

BAYONNE  

BAYONNE  

BERGEN  

BERGEN  - 

BERGEN  
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NJ 
NJ 
^4J 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


BERGEN  

B  JRLINGTON 

BJRUNGTON  

B  JRLINGTON 

BJRUNGTON 

BURLINGTON  

B  JRLINGTON  

BJRUNGTON 

BJRUNGTON  

BURUNGTON  

BURLINGTON  

Bl  JRLINGTON  

BURUNGTON  

BURUNGTON  

CAMDEN  

C  kRLL  S  CORNER  STATION  ... 
CARLLS  CORNER  STATION  ... 
C,  kRNEYS  POINT  (CCLP)  NUG 

CEDAR  STATION  

CUMBERLAND  

DEEPWATER  

D  lEPWATER 

D  lEPWATER 

DIEPWATER 

E  UISON 

EUISON 

EUISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON ". 

ESSEX  

ESSEX  

ESSEX  

E:«EX  

Ei  «EX  

ESSEX  

E:  iSEX  

E:  ISEX  

E:  !SEX  

Ei  ISEX  

ESSEX 

ESSEX  

ESSEX  

FORKED  RIVER 

FORKED  RIVER  

G  LBERT  

G  LBERT  

G  LBERT  

G  LBERT  

G  LBERT  

G  LBERT  

G  LBERT  

G LBERT  

HUDSON  

HUDSON  

H  JDSON  

K  ;arny 

K  ;arny  .: 

K  ;arny 

KliARNY 

ki;arny 

K  :arny 

K  ;arny 

kiearny 

U^DEN  

UvlDEN  

U^DEN  


2398 
2399 
2399 
2399 
2399 
2399 
2399 
2399 
2399 
2399 
2399 
2399 
2399 
2399 

10751 
2379 
2379 

10566 
2380 
5083 
2384 
2384 
2384 
2384 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
2401 
7138 
7138 
2393 
2393 
2393 
2393 
2393 
2393 
2393 
2393 
2403 
2403 
2403 
2404 
2404 
2404 
2404 
2404 
2404 
2404 
2404 
2406 
2406 
2406 


1401 

101 

102 

103 

104 

11-1 

11-2 

11-3 

11^ 

7 

9-1 

9-2 

9-3 

9-4 

1 

1 

2 

ST_NUG 

1E&W 

— GT1 

1 

4 

6 

8 

1-1 A&B 

1-2A&B 

1-3A&B 

1^A&B 

2-1  A&B 

2-2A&B 

2-3A&B 

2-4A&B 

3-1  A&B 

3-2A&B 

3-3A&B 

3-4A&B 

10-1  A&B 

10-2A&B 

10-3A&B 

10-4A&B 

11-1  A&B 

11-2A&B 

11-3A&B 

11-4A&B 

12-1 A&B 

12-2A&B 

12-3A&B 

12-4A&B 

9 

— 1 

—2 

03 

04 

05 

06 

07 

1 

2 

CT-9 

1 

2 

3 

10 

11 

12-1 

12-2 

12-3 

12^ 

7 

8 

11 

12 

13 


152 

30 

34 

39 

47 

2 

2 

2 

2 

17 

4 

4 

4 

4 

378 

2 

16 

527 

5 

40 

49 

5 

42 

195 

3 

3 

3 

3 

7 

7 

7 

7 

7 

7 

7 

7 

10 

10 

10 

10 

11 
11 
11 
11 

13 

13 

13 

13 

66 

17 

17 

47 

64 

63 

61 

63 

4 

4 

61 

175 

884 

3 

26 

34 

8 

8 

8 

8 

35 

16 

16 

11 

20 
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ST 

Plant 

Plant_id 

Point_id 

NOx  allocation 
for  EGUs 

NJ  

NJ  

NJ  

NJ  

NJ 

LINDEN  ....;; 

LINDEN  

LINDEN  : 

LINDEN 

LINDEN  COGEN               

2406 

2406 

2406 

2406 

50006 

50006 

50006 

50006 

50006 

10043 

2408 

2408 

8008 

2382 

10616 

n114 

50385 

50385 

10308 

10308 

50797 

50799 

50799 

10099 

50852 

2410 

2390 

2390 

2390 

2390 

2390 

2390 

2411 

2411 

2411 

2411 

2411 

7288 

54807 

2385 

2385 

2385 

2385 

2385 

6776 

2503 

2503 

2504 

2504 

2504 

2490 

2490 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

8906 

2625 

2625 

54914 

54914 

2491 

2480 

2 

6 

7 

8 

100 

200 

300 

400 

500 

1 

1 

2 

1 

3 

1 

CT    NUG 

1 

2 

1 

2 

1 

1 

2 

1 

1 

3A&B 

07 

08 

C-1 

C-2 

C-3 

C-4 

1 

2 

3 

4 

6 

CT-1 

GT     NUG 

04 

C-1 

C-2 

C-3 

C^ 

1 

114 

115 

120 

121 

122 

20 

30 

30 

40 

50 

GT2-1 

GT2-2 

GT2-3 

GT2-4 

GT3-1 

GT3-2 

GT3-3 

GT3-4 

GT4-1 

GT4^2 

GT4-3 

GT4-4 

1 

2 

1 

2 

001 

1 

52 

2 

60 

•        70 

276 

NJ 

LINDEN  COGEN                                

280 

NJ 

LINDEN  COGEN                                        

274 

NJ 

LINDEN  COGEN          

272 

NJ 

LINDEN  COGEN                                      

278 

NJ 

LOGAN  GENERATING  PLANT                 r 

424 

NJ 

MERCER                                       

489 

NJ 

MERCER                                   

558 

NJ 

MICKELTON                                                                   -. 

28 

NJ 

MIDDLE  ST                                         

4 

NJ  

NJ 

MILFORD  POWER  LP                       

44 

MOBIL  NUG                           

40 

NJ 

NEWARK  BAY  COGEN 

9 

NJ  

NJ  

NJ  

NJ  

NJ 

NEWARK  BAY  COGEN                                            .      

9 

NORTH  JERSEY  ENERGY  ASSOCIATES   

19 

NORTH  JERSEY  ENERGY  ASSOCIATES                  

19 

O'BRIEN  (NEWARK)  COGENERATION,  INC 

O'BRIEN  (PARLIN^  COGENERATION   INC    

8 
8 

"~  

N.I 

O'BRIEN  (PARLINi  COGENERATION   INC      

8 

NJ 

PEDRICKTOWN  COGEN                                

13 

NJ 

PRIME  ENERGY  LP          

178 

NJ 

SALEM                                            

3 

NJ 

SAYREVILLE                      

40 

NJ 

SAYREVILLE                                        -v.      

51 

NJ 

SAYREVILLE 

16 

NJ 

SAYREVILLE                                  « 

13 

NJ 

SAYREVILLE       

11 

NJ 

SAYREVILLE                                    

13 

NJ 

SEWAREN                                       

42 

NJ 

SEWAREN                              

45 

NJ 

SEWAREN                       

58 

NJ 

SEWAREN                         

91 

NJ  

NJ  

NJ  

NJ 

SEWAREN                                

2 

SHERMAN                             

37 

VINELAND  VCLP  NUG    '                

40 

WERNER                                              

14 

N  1 

WERNER                                                     

7 

NJ 

WERNER                                                      

6 

NJ  

NJ 

WERNER                                       

7 

WERNER                                          

7 

NJ  

NY 

NY 

WEST  STAT                                     

10 

59TH  STREET                                       

41 

59TH  STREET                                              

32 

NY 

74TH  STREET                               

70 

NY 

74TH  STREET                              

80 

NY 

74TH  STREET                                 

65 

NY 

ARTHUR  KILL                                 

524 

NY 

ARTHUR  KILL                                         . 

380 

NY 

ASTORIA                                                 

557 

NY 

ASTORIA 

505 

NY 

ASTORIA                             .    

561 

NY 

ASTORIA                        '          

9 

NY 

ASTORIA 

9 

NY 

ASTORIA 

9 

NY 

ASTORIA                           .. 

9 

NY 

ASTORIA                                                       

9 

NY 

NY 

ASTORIA                                                           

9 

ASTORIA                            

9 

NY  

NY 

ASTORIA                                                      

9 

ASTORIA                            

9 

NY 

ASTORIA                                                 

9 

NY 

ASTORIA                    \                      

9 

NY 

ASTORIA                                        

9 

NY 

BOWLINE  POINT                           

749 

NY  

NY 

BOWLINE  POINT                           

566 

BROOKLYN  NAVY  YARD             

239 

NY  

NY  

NY 

BROOKLYN  NAVY  YARD                                   

220 

CHARLES  POLETTI                                       

883 

DANSKAMMER 

34 
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Plant 


Plant    id 


Point    id 


NOx  allocation 
for  EGUs 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


D/  NSKAMMER 

D/  NSKAMMER 

D4NSKAMMER 

EFt  BARRETT  

EP  BARRETT 

EAST  RIVER  

EAST  RIVER  

E/ST  RIVER  

FAR  ROCKAWAY  

GL  ENWOOD  

Gl  ENWOOD  

GL  ENWOOD  

GL  ENWOOD  

HLDSON  AVENUE 

LCVETT  

LC  VETT 

LC  VETT  

Nil  JSEQUOGUE  COGEN  PARTNERS 

NC  RTHPORT 

NC  RTHPORT 

NC  RTHPORT 

NC  RTHPORT 

OaR  HILLBURN  GT  

O^R  SHOEMAKER  GT  

PC  HT  JEFFERSON 

PC  RT  JEFFERSON  

HA  VENSWOOD  

R/lVENSWOOD  

R/i  VENSWOOD  

R/i  VENSWOOD  ..; 

R/l  VENSWOOD  

R/WENSWOOD  

RAVENSWOOD  

RAVENSWOOD  

R/^VENSWOOD  

R/^ENSWOOD  

R/l  VENSWOOD 

RICHARD  M  FLYNN  

RICHARD  M  FLYNN 

RC  SETON 

RC  SETON  

TF  GEN-NDEC 

WADING  RIVER  

W>iDING  RIVER  

W>,DING  RIVER  

WADING  RIVER  

W;  TERSIDE  

W>  TERSIDE 

W^  TERSIDE  

WATERSIDE  

WEST  BABYLON 

AS  HTABULA  

AS  HTABULA  

AS  HTABULA  

AS  HTABULA  

AS  HTABULA  

AVDN  LAKE  

AVDN  LAKE  

AVDN  LAKE  

AVDN  LAKE  

BA/ SHORE  

BA/ SHORE  

BAV  SHORE  

BAV  SHORE  

CA  RDINAL  

CA  RDINAL  

CA  RDINAL  

CC  NESVILLE  

CC  NESVILLE  

CC  NESVILLE 

CC  NESVILLE  

CC  NESVILLE  

CC  NESVILLE 


2480 
2480 
2480 
2511 
2511 
2493 
2493 
2493 
2513 
2514 
2514 
2514 
2514 
2496 
2629 
2629 
2629 
4931 
2516 
2516 
2516 
2516 
2628 
2632 
2517 
2517 
2500 
2500 
2500 
2500 
2500 
2500 
2500 
2500 
2500 
2500 
2500 
7314 
7314 
8006 
8006 
52056 
7146 
7146 
7146 
7146 
2502 
2502 
2502 
2502 
2521 
2835 
2835 
2835 
2835 
2835 
2836 
2836 
2836 
2836 
2878 
2878 
2878 
2878 
2828 
2828 
2828 
2840 
2840 
2840 
2840 
2840 
2840 


2 

3 

4 

10 

20 

50 

60 

70 

40 

40 

50 

U00020 

U00021 

100 

3 

4 

5 

1 

1 

2 

3 

4 

1 

1 

3 

4 

10 

20 

30 

GT2-1 

GT2-2 

GT2-3 

GT2^ 

GT3-1 

GT3-2 

GT3-3 

GT3-4 

NA1 

NA2 

1 

2 

4 

1 

2 

3 

UGT013 

61 

62 

80 

90 

1 

10 

11 

7 

8 

9 

10 

12 

9 

CT10 

1 

2 

3 

4 

1 

2 

3 

1 

2 

3 

4 

5 

6 


45 

229 

449 

285 

287 

33 

319 

113 

138 

151 

124 

1 

1 

162 

74 

304 

380 

86 

343 

533 

375 

582 

2 

10 

270 

253 

299 

363 

1,360 

3 

3 

3 

3 

3 

3 

3 

3 

246 

25 

479 

595 

105 

8 

8 

8 

1 

84 

91 

208 

208 

2 

75 

80 

333 

70 

66 

139 

1,040 

41 

3 

208 

229 

213 

330 

1,030 

1,083 

1,079 

214 

203 

212 

1,119 

731 

736 
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Plant 

1 

Plant_id 

Polnt_ld 

NOx  all<x:ation 
tor  EGUs 

OH  

DICKS  CREEK 

2831 
2837 
2837 
2837 
2837 
2837 
2837 
2857 
2857 
2857 
2847 
2847 
8102 
8102 
2917 
2850 
2850 
2850 
2850 
6031 
2876 
2876 
2876 
2876 
2876 
2838 
2860 
2860 
2832 
2832 
2832 
2832 
2832 
2832 
2872 
2872 
2872 
2872 
2872 
2861 
2861 
2861 
2848 
2848 
2848 
2848 
2848 
2848 
2848 
2843 
2864 
2864 
2864 
2864 
2864 
2864 
2864 
2864 
7286 
7286 
7286 
7286 
2866 
2866 
2866 
2866 
2866 
2866 
2866 
6019 
2830 
2830 
2830 

1 
1 
2 
3 

4 

5 

6 

13 

A 

B 

GT1 

GT2 

1 

2 

9 

1 

2 

3 

4 

2 

1 

2 

3 

4 

5 

18 

A 

B 

5-1 

5-2 

6 

7 

8 

CT2 

1 

2 

3 

4 

5 

1 

2 

A 

H-1 

H-2 

H-3 

H-4 

H-5 

H-6 

H-7 

9 

1 

2 

3 

4 

5 

6 

7 

8 

1 

2 

3 

4 

1 

2 

3 

4 

5 

6 

7 

1 

1 

2 

3 

7 

OH  

OH  

OH  

OH  

OH  

OH 

EASTLAKE  

EASTLAKE  

EASTLAKE  

EASTLAKE  

EASTLAKE  

EASTLAKE  .._ 

214 
230 
251 
371 
974 
1 

OH  

OH  

OH  

OH  

EDGEWATER  

EDGEWATER 

EDGEWATER  

FRANK  MTAIT  

65 
1 

1 
23 

OH  

FRANK  M  TAIT  

25 

OH  

GEN  J  M  GAVIN  

2,744 

OH  

GEN  J  M  GAVIN  

2,981 

OH  

OH  

HAMILTON  

J  M  STUART 

110 
1.054 

OH 

J  M  STUART   

1,228 

OH    

J  M  STUART _ 

1,074 

OH  

JM  STUART 

1,106 

OH  

KILLEN  STATION 

1.706 

OH  .      .      .. 

KYGER  CREEK       

471 

OH  

KYGER  CREEK  

471 

OH  

KYGER  CREEK  

478 

OH  

KYGER  CREEK 

465 

OH 

KYGER  CREEK                    

455 

OH 

LAKE  SHORE    

195 

OH       

MAD  RIVER  

2 

OH  

MAD  RIVER  „ 

2 

OH 

MIAMI  FORT     

35 

OH  

MIAMI  FORT  

35 

OH 

MIAMI  FORT                         

398 

OH 

MIAMI  FORT  

1,044 

OH  ... 

MIAMI  FORT  

1,015 

OH 

MIAMI  FORT                 

1 

OH 

MUSKINGUM  RIVER   ; 

309 

OH 

MUSKINGUM  RIVER     

316 

OH        

MUSKINGUM  RIVER    

347 

OH 

MUSKINGUM  RIVER                     

349 

OH 

MUSKINGUM  RIVER                    

1,105 

OH  ..: 

OH  

OH  

OH 

NILES  

NH.ES  

NILES  

0  H  HUTCHINGS               

212 

160 

2 

24 

OH 

0  H  HUTCHING                    ?. 

37 

OH 

0  H  HUTCHINGS     

64 

OH 

0  H  HUTCHINGS  

68 

OH 

0  H  HUTCHINGS 

62 

OH 

0  H  HUTCHINGS       

68 

OH 

0  H  HUTCHINGS       

1 

OH  

OH 

PICWAY  

R  E  BURGER   

141 
•    0 

OH 

R  E  BURGER    

0 

OH 

R  E  BURGER                  

0 

OH 

R  E  BURGER                        

0 

OH 

R  E  BURGER                            

14 

OH 

R  E  BURGER                          

13 

OH 

R  E  BURGER   

337 

OH 

R  E  BURGER                      

274 

OH 

RICHARD  GORSUCH    

146 

OH 

RICHARD  GORSUCH     

138 

OH 

RICHARD  GORSUCH 

144 

OH 

RICHARD  GORSUCH  

146 

OH 

W  H  SAMMIS  -                                                  

402 

OH 

W  H  SAMMIS      

418 

OH 

W  H  SAMMIS 

400 

OH 

W  H  SAMMIS                                                 

415 

OH 

W  H  SAMMIS                               

631 

OH 

W  H  SAMMIS    . .  

1,221 

OH 

W  H  SAMMIS    

1,259 

OH 

W  H  ZIMMER           

2,918 

OH 

WALTER  C  BECKJORD 

167 

OH 

WALTER  C  BECKJORD 

198 

OH  

WALTER  C  BECKJORD 

281 
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OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


WnLTER  C  BECKJORD  

W/iLTERC  BECKJORD  

WALTER  C  BECKJORD  

WALTER  C  BECKJORD  

Walter  C  BECKJORD 

W/iLTER  C  BECKJORD  

W;  iLTER  C  BECKJORD 

Wi;ST  LORAIN  

Wi;ST  LORAIN  

WOODSDALE  

WOODSDALE  

WOODSDALE  

WOODSDALE  

WOODSDALE 

WOODSDALE  

AES  BEAVER  VALLEY 

AE  S  BEAVER  VALLEY 

AE  S  BEAVER  VALLEY 

AE  S  BEAVER  VALLEY 

AFMSTRONG  

AFMSTRONG  

BFUCE  MANSFIELD  

BFUCE  MANSFIELD  

BFUCE  MANSFIELD  

BFUNNER  ISLAND  

BFUNNER  ISLAND  

BFUNNER  ISLAND  

BFUNOT  ISLAND  

BFUNOT  ISLAND  

BFUNOT  ISLAND  

C/IMBRIA  COGEN 

C/i  MBRIA  COGEN 

ChESWICK  

CC  LVER  POWER  PROJECT 

CCNEMAUGH 

CC  NEMAUGH 

CFOMBY 

CFOMBY 

DELAWARE  

DELAWARE  

EBENSBURG  POWER  

ECDYSTONE  


EC  DYSTONE  

EC  DYSTONE  

EC  DYSTONE  

EL  RAMA 

EL RAMA  

EL  RAMA 

EL  RAMA 

FC  STER  WHEELER  MT.  CARMEL 

Gl LBERTON  POWER  NUG 

GF  U  GENCO  WAYNE  

H/iTFIELD'S  FERRY  

H/iTFIELD'S  FERRY  

H/iTFIELD'S  FERRY  

HC  LTWOOD  

HC  MER  CITY 

HC  MER  CITY 

HC  MER  CITY 

HL  NLOCK  PWR  STATION  

KE  YSTONE  

KEYSTONE  

Kll  1BERLY-CLARK  

M/,RTINS  CREEK 

M>,RTINS  CREEK 

M>.RTINS  CREEK 

M/  RTINS  CREEK 

MITCHELL 

MITCHELL 

MITCHELL 

MITCHELL 

M<  )NTOUR  

MONTOUR  


2830 
2830 
2830 
2830 
2830 
2830 
2830 
2869 
2869 
7158 
7158 
7158 
7158 
7158 
7158 
10676 
10676 
10676 
10676 
3178 
3178 
6094 
6094 
6094 
3140 
3140 
3140 
3096 
3096 
3096 
10641 
10641 
8226 
10143 
3118 
3118 
3159 
3159 
3160 
3160 
10603 
3161 
3161 
3161 
3161 
3098 
3098 
3098 
3098 
10343 
010113 
3134 
3179 
3179 
3179 
3145 
3122 
3122 
3122 
3176 
3136 
3136 
3157 
3148 
3148 
3148 
3148 
3181 
3181 
3181 
3181 
3149 
3149 


4 

5 

6 

CT1 

CT2 

CT3 

CT4 

1A 

IB 

— GT1 

— GT2 

— GT3 

— GT4 

— GT5 

— GT6 

032 

033 

034 

035 

1 

2 

1 

2 

3 

1 

2 

3 

2A 

2B 

3 

1 

2 

1 

1 

1 

2 

1 

2 

71 

81 

1 

1 

2 

3 

4 

1 

2 

3 

4 

AB_NUG 

AB_NUG 

1 

1 

2 

3 

17 

1 

2 

3 

6 

1 

2 

10 

1 

2 

3 

4 

1 

2 

3 

33 

1 

2 


347 

481 

850 

3 

3 

4 

2 

0 

0 

30 

30 

39 

37 

40 

39 

144 

131 

133 

67 

363 

383 

1,657 

1,672 

1,636 

568 

718 

1,539 

0 

0 

Q 

155 

161 

1,119 

291 

2,167 

1,995 

377 

201 

61 

56 

191 

565 

636 

207 

237 

214 

209 

208 

428 

152 

273 

8 

1,155 

1,029 

1,087 

246 

1,471 

1,553 

1,437 

131 

2,154 

2,133 

211 

314 

293 

543 

500 

10 

6 

9 

556 

1,560 

1,673 
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Plant 

Plant_id 

PoJnt_id 

NOx  allocation 
for  EGUs 

PA  

MOUNTAIN  

3111 

1 

5 

PA  

MOUNTAIN  

3111 

2 

5 

PA  

NEWCASTLE  

3138 

3138 

3138 

54571 

54571 

50888 

50039 

50776 

50776 

8012 

8012 

3 
4 
5 

1 
2 

1 

1 
2 
11 
12 

190 

PA  

NEW  CASTLE  

195 

PA  

NEWCASTLE  

245 

PA  

NORCON  POWER  PARTNERS  LP  

103 

PA  

NORCON  POWER  PARTNERS  LP  

109 

PA  

NORTHAMPTION  GENERATING  

291 

PA  

NORTHEASTERN  POWER  

188 

PA  

PANTHER  CREEK 

134 

PA  

PANTHER  CREEK 

130 

PA 

PECO  ENERGY  CROYDEN 

11 

PA  

PECO  ENERGY  CROYDEN 

9 

PA  

PECO  ENERGY  CROYDEN 

8012 
8012 
8012 
8012 
8012 
8012 

21 
22 
31 
32 
41 
42 

5 

PA  

PECO  ENERGY  CROYDEN 

11 

PA  

PECO  ENERGY  CROYDEN 

13 

PA    

PECO  ENERGY  CROYDEN „ 

6 

PA  

PECO  ENERGY  CROYDEN 

11 

PA 

PECO  ENERGY  CROYDEN 

9 

PA  .».. 

PECO  ENERGY  RICHMOND 

3168 

91 

10 

PA  

PECO  ENERGY  RICHMOND 

3168 
3099 
3099 
9099 
«3U99 
54144 
3113 

92 

3 

4 

S 

6 

1 

—5 

9 

PA  

PHILLIPS  POWER  STATION  » 

0 

PA 

PHILLIPS  POWER  STATION  

0 

PA      

PHILLIPS  POWER  STATION  

0 

PA     

PHILLtPS  POWER  STATION  

0 

PA  

PWEY  CREEK  

102 

PA 

PORTLAND 

48 

PA 

PORTLAND 

3113 

1 

266 

PA 

PORTLAND 

3113 

2 

412 

PA 

SCHUYLKtLL  

3169 

1 

84 

PA 

SCHUYLKILL  ENERGY  RESOURCES  

888010 
50607 

1 

Ae     NUG 

289 

PA   .    . 

SCHUYLKH-L  STATION  (TURB1      

701 

PA  

SCflUeORASS  GENERATING  PLA^fr  

50974 
50674 

1 
2 

124 

PA 

SCRUBGRASS  GENERATING  PLANT  „ 

123 

PA  

SEWARD 

3130 

12 

64 

PA  

SEWARD 

3130 

14 

72 

PA 

SEWARD 

3130 

15 

365 

PA  

SHAWVILLE  

3131 

1 

295 

PA 

SHAWVILLE  

3131 

2 

294 

PA  

SHAWVILLE  

3131 

3 

380 

PA  

SHAWVILLE 

3131 

4 

392 

PA  

SUNBURY  

3152 

1A  - 

134 

PA  

SUNBURY  

3152 

IB 

122 

PA  

SUNBURY f. 

3152 

2A 

130 

PA  

SUNBURY 

3152 

2» 

134 

PA  

SUNBURY  

3152 

3 

263 

PA  

SUNBURY  

3152 

4 

302 

PA 

TITUS : 

3115 

1 

161 

PA  

TITUS. 

3115 

2 

152 

PA  

TITUS  

3115 

3 

151 

PA  

TOLNA 

3116 

1 

3 

PA  

TOLNA  

3116 

2 

4 

PA     

TRtGEN  ENERGY  SANSOM 

880006 
880006 
880006 
880006 
3132 

1 
2 

3 

4 
1 

12 

PA     .    . 

TRIGEN  ENERGY  SANSOM 

10 

PA 

TRK3EN  ENERGY  SANSOM               

5 

PA 

TRIGEN  ENERGY  SANSOM      

6 

PA  

WARREN  

47 

PA  

WARREN  

3132 

2 

32 

PA  

WARREN 

3132 

3 

40 

PA  

WARREN  

3132 

4 

42 

PA  

WARREN  

3132 

CT1 

14 

PA  

WESTWOOD  ENERGY  PROPERTIE  

50611 

031 

96 

PA  

WHEELABRATOR  FRACKVILLE  E  ^ 

50879 

GEN1 

161 

PA  

WILLIAMS  GEN— HAZELTON  

10870 

HRSG 

16 

PA 

WILLIAMS  GEN— RAZELTON  

10870 
7696 

TURBN 
1 

141 

VA  

BELLMEADE 

76 

VA  

BELLMEABE  

7696 

2 

88 

VA       

BREMO  BLUFF 

3796 
3796 
3803 

3 

4 
1 

137 

VA 

BREMO  BLUFF                              

386 

VA  

CHESAPEAKE  

298 

VA  

CHESAPEAKE  

3803 

2 

308 

VA' 

CHESAPEAKE  

3803 

3 

370 

VA 

CHESAPEAKE  

3803 

4 

•      571 
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ST 


Plant 


Plant_id 


Point    id 


NOx  allocation 
for  EGUs 


VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  . 
VA  , 
VA  , 
VA  . 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA  , 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


CHESAPEAKE  CORP. 

CHESTERFIELD  

CHESTERFIELD  

CHESTERFIELD  

ESTERFIELD  

ESTERFIELD  

ESTERFIELD  

CLINJCH  RIVER  

CLIhJCH  RIVER  

CLI^JCH  RIVER  

CLOVER  


CH 
CH 
CH 


CLOVER  

CO  3ENTRIX— HOPEWELL  

CO  3ENTRIX— PORTSMOUTH  

C03ENTRIX  RICHMOND  1  

C03ENTRIX  RICHMOND  2  

COMMONWEALTH  ATLANTIC  LP 

DA  ^BYTOWN  

DA  RBYTOWN  

DA  ^BYTOWN  

DA  RBYTOWN  


DO  SWELL  #1  

DO  SWELL  #1  

DO  SWELL  #2  

DO  SWELL  #2 

GL  EN  LYN  

GLEN  LYN  

GLEN  LYN  

GORDONSVILLE  1  

GOPDONSVILLE  1  

GORDONSVILLE  2  

GORDONSVILLE  2 

6R  WEL  NECK 

GR  WEL  NECK 

GRWEL  NECK 

GRAVEL  NECK 

HOPEWELL  COGEN,  INC 

HOPEWELL  COGEN,  INC 

LG  IE-WESTMORELAND  ALTAVISTA  

LG  IE-WESTMORELAND  ALTAVISTA  

LG  IE-WESTMORELAND  HOPEWELL 

LG  IE-WESTMORELAND  HOPEWELL 

LG  IE-WESTMORELAND  SOUTHAMPTON 
LG  IE-WESTMORELAND  SOUTHAMPTON 

MqCKLENBURG  

POBSUM  POINT 

POSSUM  POINT 

POSSUM  POINT 

POrOMAC  RIVER 

POrOMAC  RIVER  

POrOMAC  RIVER  

POrOMAC  RIVER  

POfTOMAC  RIVER  

SE   BIRCHWOOD 

BE   BIRCHWOOD 

STDNE  CONTAINER 

TA5LEY 

YORKTOWN  

YO  RKTOWN  

YG  RKTOWN  

AL  )RIGHT  

AL  3RIGHT  

AL  3RIGHT  

FORT  MARTIN 

FORT  MARTIN  ..„ 

GF  ANT  TOWN 

HA  RRISON  

HA  RRISON  

HA  RRISON  

JOHN  E  AMOS  

JOHN  E  AMOS  

JOHN  E  AMOS  

KA  VIMER 


10017 

3797 

3797 

3797 

3797 

3797 

3797 

3775 

3775 

3775 

7213 

7213 

10377 

10071 

54081 

54081 

52087 

7212 

7212 

7212 

7212 

52019 

52019 

52019 

52019 

3776 

3776 

3776 

54844 

54844 

54844 

54844 

7032 

7032 

7032 

7032 

10633 

10633 

10773 

10773 

10771 

10771 

10774 

10774 

52007 

3804 

3804 

3804 

3788 

3788 

3788 

3788 

3788 

12 

12 

50813 

3785 

3809 

3809 

3809 

3942 

3942 

3942 

3943 

3943 

10151 

3944 

3944 

3944 

3935 

3935 

3935 

3947 


ST_rp. 

—8 

3 

4 

5 

6 

7 

1 

2 

3 

1 

2 

ST_ell 

ST_uth 

ST_d1 

ST_d2 

GT_LP 

— 1 

—2 

—3 

—4 

CA_#1 

CT_#1 

CA_#2 

CT_#2 

51 

52 

6 

CA_e  1 

CT_e1 

CA_Xe  2 

CT_e2 

—3 

— X4 

—5 

—6 

CT_nc. 

CW_nc. 

1 

2 

1 

2 

1 

2 

ST_urg 

3 

4 

5 

1 

2 

3 

4 

5 

1 

2 

ST_ner 

10 

1 

2 

3 

1 

2 

3 

1 

2 

ST own 

1 
2 
3 
1 
2 
3 
1 


59 

263 

232 

389 

769 

1,348 

316 

548 

520 

575 

1,033 

1,118 

327 

356 

299 

209 

35 

29 

28 

30 

29 

46 

94 

46 

94 

101 

110 

487 

16 

33 

17 

34 

21 

24 

14 

18 

102 

53 

18 

18 

17 

16 

23 

29 

234 

221 

528 

322 

203 

139 

232 

223 

222 

90 

2 

68 

6 

386 

419 

764 

76 

71 

241 

887 

868 

156 

1,385 

1,444 

1,505 

1,254 

1,198 

1,859 

399 
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ST 

Plant 

Plant_ld 

Point_id 

NOx  alicx:ation 
for  EGUs 

WV  

WV  

WV  

KAMMER 

KAMMER 

KANAWHA  RIVER  

3947 
3947 
3936 
3936 
3948 
3948 
27 
27 
6264 
3954 
3954 
3954 
7537 
7537 
3938 
3938 
3938 
3938 
3938 
6004 
6004 
3945 
3945 
3946 
3946 

2 
3 

1 

2 

1 

2 

1 

2 

1 

1 

2 

3 

1A 

IB 

11 

21 

31 

41 

51 

1 

2 

7 

8 

1 

2 

418 
447 
336 

WV 

KANAWHA  RIVER  

323 

WV  

WV  

WV  

MITCHELL 

MITCHELL ; ; 

MORGANTOWN  ENERGY  ASSOCIATES 

1.288 

1.191 

80 

WV  

MORGANTOWN  ENERGY  ASSOCIATES 

80 

WV  

MOUNTAINEER  (1301)  

1  952 

WV 

MT  STORM  

1.048 
1.127 
1  236 

WV  

MT  STORM  

WV  

MT  STORM  

WV  

NORTH  BRANCH  

51 

WV  

NORTH  BRANCH  

53 

WV  I... 

PHIL  SPORN .;: 

239 

WV  

PHILSPORN  

215 

WV  

PHIL  SPORN  

239 

WV  

PHILSPORN  

230 

WV  

PHIL  SPORN  

708 

WV  

WV 

WV  

WV  

WV  

PLEASANTS  

PLEASANTS  r. 

RIVESVILLE  

RIVESVILLE  

WILLOW  ISLAND 

1,296 

1,165 

38 

88 

79 

WV  

WILLOW  ISLAND 

246 

Appendix  B  to  Part  97— Final  Section  126  Rule:  Non-EGU  Allocations,  2003-2007 


State 


Plant  ID 

Point  ID 

NOx  allocation 
for  non-EGUs 

0025 

003 

0 

0025 

004 

0 

0025 

005 

0 

0025 

006 

0 

0024 

003 

13 

0024 

005 

12 

0007 

001 

0 

0016 

00? 

102 

0016 

012 

118 

0008 

001 

39 

0198 

002 

23 

0003 

001 

16 

0004 

061 

23 

0004 

OAA 

18 

0034 

003 

0 

0034 

004 

0 

0034 

005 

0 

0003 

004 

0 

0030 

OAA 

6 

0022 

013 

3 

0147 

016 

75 

0147 

017 

75 

0147 

018 

75 

0147 

019 

75 

0011 

001 

289 

0011 

002 

373 

B2810 

0003 

31 

A4033 

0084 

19 

A4033 

0401 

6 

A4033 

0402 

0 

B3680 

0006 

30 

All  78 

0501 

63 

All  78 

0502 

47 

84031 

0506 

22 

A1178 

0507 

20 

B4032 

0510 

4 

84209 

0005 

6 

81678 

0003 

90 

A9831 

0001 

109 

A0023 

0024 

71 

DC 
DC 
DC 
DC 
DC 
DC 
DE 
DE 

DE 

IN  . 

IN  . 

IN  . 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

MD 

MD 

MD 

MD 

MD 

MD 

Ml 

Ml 

Ml 

Ml 

Mi 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 


Washington 
Washington 
Washington 
Washington 
Washington 
Washington 

Kent 

New  Castle 

New  Castle 

Allen  

Elkhart  

Kosciusko  .. 

Boyd 

Carroll 

Shelby  

Shelby  

Shelby  

Lawrence  ... 

Scott  

Hardin 

Baltimore  ... 
Baltimore  ... 
Baltimore  ... 
Baltimore  ... 

Allegany 

Allegany 

Wayne  

Midland 

Midland 

Midland 

Wayne  

Genesee  .... 
Genesee  .... 

Oakland  

Genesee  .... 

Oakland 

Kalamazoo 
Kalamazoo 

Wayne  

Allegan  


GSA  CENTRAL  HEATING  PLANT 

GSA  CENTRAL  HEATING  PLANT 

GSA  CENTRAL  HEATING  PLANT 

GSA  CENTRAL  HEATING  PLANT 

GSA  WEST  HEATING  PLANT  

GSA  WEST  HEATING  PLANT  

KRAfT"  FOODS  INC  

MOTIVA  ENTERPRISES  (FORMERLY  STAR  EN 

TERPRISE,  DELAWARE  CITY  PLANT). 
MOTIVA  ENTERPRISES  (FORMERLY  STAR  EN 

TERPRISE,  DELAWARE  CITY  PLANT). 

MICHELIN  NORTH  AMERICA,  INC  

SUPERIOR  LAMINATING,  INC  

THE  DALTON  FOUNDRIES  INC  

ASHLAND  OIL  INC  

DOW  CORNING  CORP 

ICHIKOH  MANUFACTURING  

ICHIKOH  MANUFACTURING  

ICHIKOH  MANUFACTURING  

KENTUCKY  POWER  CO  

TOYOTA  MOTOR  MFG  USA  INC 

USAARMC  &  FORT  KNOX  

BETHLEHEM  STEEL  

BETHLEHEM  STEEL 

BETHLEHEM  STEEL 

BETHLEHEM  STEEL 

WESTVACO  

WESTVACO  

DETROIT  EDISON  CO  

DOW  CHEMICAL  USA  

DOW  CHEMICAL  USA  

DOW  CHEMICAL  USA 

DSC  LTD 

GENERAL  MOTORS  CORP  

GENERAL  MOTORS  CORP  

GENERAL  MOTORS  CORP  

GENERAL  MOTORS  CORP  

GENERAL  MOTORS  CORP  

GEORGIA  PACIFIC  CORP  

JAMES  RIVER  PAPER  CO  INC 

MARATHON  OIL  COMPANY  

MENASHACORP  
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State 


County 


Plant 


Plant  ID 

Point  ID 

NOx  allocation 
for  non-EGUs 

A0023 

0025 

69 

K3249 

0053 

110 

K3249 

0054 

118 

K3249 

0055 

77 

K3249 

0056 

0 

A7809 

0201 

97 

A7809 

0202 

732 

A7809 

0203 

66 

A7809 

0205 

98 

A8640 

0218 

35 

A8640 

0219 

61 

M0675 

0001 

40 

M0675 

0002 

37 

G5067 

0010 

0 

G5067 

0011 

0 

0159 

001 

98 

0159 

002 

88 

0159 

003 

200 

0159 

004 

176 

0007 

001 

340 

0863 

004 

50 

0006 

001 

;        77 

0078 

030 

81 

0036 

003 

90 

0036 

004 

228 

0069 

001 

265 

0069 

007 

315 

0104 

005 

205 

15035 

001 

46 

10003 

003 

27 

15023 

001 

17 

15023 

043 

55 

55004 

001 

3 

55004 

038 

11 

55004 

039 

11 

55004 

040 

11 

55004 

064 

38 

55004 

123 

37 

15305 

009 

15 

40003 

001 

57 

40003 

007 

22 

40003 

014 

98 

40003 

015 

14 

15025 

013 

115 

00014 

001 

70 

00014 

002 

30 

00014 

003 

29 

00014 

004 

76 

15017 

001 

38 

15017 

002 

37 

85010 

034 

45 

30374 

007 

12 

60018 

001 

290 

60018 

002 

312 

30098 

001 

22 

00322 

001 

27 

70009 

001 

330 

70009 

002 

329 

70009 

003 

990 

40009 

001 

66 

40009 

002 

61 

40009 

003 

56 

40009 

004 

75 

40009 

005 

89 

40009 

006 

103 

55006 

001 

54 

55006 

002 

54 

55006 

003 

54 

55006 

004 

49 

55006 

005 

16 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

Ml 

Ml 

Ml 

NC 

NC 

NC 

NC 

NC 

NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


Aile  lan  

Ingt  am  

Ingh  am  

Ingham  

Ingham  

Wa^ne  

Wa^  ne  

Wa^ne  

Wa^ne  

Wajne  

Wa^ne  

Was  htenaw 


Was  htenaw 


Oak  and 
Oak  and 


Hay  vood 
Hay  vood 
Hay  vood 
Hay  vood 
Haliax  ... 


Guitord 

Cabimjs  ... 

Gas  on 

Coll  mbus  . 
Coll  mbus  . 

Marin  

Mar  in  

Cra^  en 

Mid<  lesex  . 

Hud  5on 

Mid(  lesex  . 
Mid<  lesex  . 
Gloi  cester 
Gloi  cester 
Gloi  cester 
Gloi  cester 
Gloi  cester 
Gloi  cester 
Mld(  lesex  . 
Unkn 


Unk  n  

Unk  n  

Unk  n  

Mld<  llesex 

Berien 

Beri  en 

Ber(  en 

Ben  en 

Mid(  llesex 
Mid(  llesex 

War  en 

Pas  ;aic  .... 

Mer  :er  

Mer  :er  

Pas  lalc  .... 

Ben  en 

Atla  itic 

Atla  itic 

Atla  itic 

Unkn  

Unk  n  

Unk  n  

Unk  n 

Unk  n  

Unkn  


Gloi  icester 
Gloi  icester 
Gloi  icester 
Gloi  icester 
Gloi  icester 


MENASHACORP  

MICHIGAN  STATE  UNIVERSITY 

MICHIGAN  STATE  UNIVERSITY 

MICHIGAN  STATE  UNIVERSITY 

MICHIGAN  STATE  UNIVERSITY 

NATIONAL  STEEL  CORP  

NATIONAL  STEEL  CORP  

NATIONAL  STEEL  CORP  

NATIONAL  STEEL  CORP  

ROUGE  STEEL  CO 

ROUGE  STEEL  CO  

THE  REGENTS  OF  THE  UNIVERSITY  OF  MICHI- 
GAN. 

THE  REGENTS  OF  THE  UNIVERSITY  OF  MICHI- 
GAN. 

WILLIAM  BEAUMONT  HOSPITAL 

WILLIAM  BEAUMONT  HOSPITAL 

CHAMPION  INT  CORP  

CHAMPION  INT  CORP  

CHAMPION  INT  CORP  

CHAMPION  INT  CORP  

CHAMPION  INTERNATIONAL  CORP.  ROANOKE 
RAP 

CONE  MILLS  CORP— WHITE  OAK  PLANT  

FIELDCREST— CANNON  PLT  1  KANNAPOLIS  

FMC  CORP— LITHIUM  DIV.  HWY  161  

INTERNATIONAL  PAPER:  RIEGELWOOD  

INTERNATIONAL  PAPER:  RIEGELWOOD  

WEYERHAEUSER  PAPER  CO.  PLYMOUTH   

WEYERHAEUSER  PAPER  CO.  PLYMOUTH   

WEYERHAUSER  COMPANY  NEW  BERN  MILL 

BALL— INCON  GLASS  PACKAGING  

BEST  FOODS  CPC  INTERNATIONAL  I  

CHEVRON  U.S.A.,  INC  

CHEVRON  U.S.A.,  INC  

COASTAL  EAGLE  POINT  OIL  COMPAN  

COASTAL  EAGLE  POINT  OIL  COMPAN  

COASTAL  EAGLE  POINT  OIL  COMPAN  

COASTAL  EAGLE  POINT  OIL  COMPAN  

COASTAL  EAGLE  POINT  OIL  COMPAN  

COASTAL  EAGLE  POINT  OIL  COMPAN  

DEGUSSA  CORPORATION-METZ  DIVIS  

EXXON  CORPORATION  

EXXON  CORPORATION  

EXXON  CORPORATION  

EXXON  CORPORATION  

FORD  MOTOR  COMPANY  

GARDEN  STATE  PAPER  CO.,  INC 

GARDEN  STATE  PAPER  CO.,  INC 

GARDEN  STATE  PAPER  CO.,  INC  

GARDEN  STATE  PAPER  CO..  INC 

HERCULES  INCORPORATED  

HERCULES  INCORPORATED  

HOFFMAN  LAROCHE  INC   

HOFFMAN  LAROCHE  INC  C/0  ENVIR 

HOMASCTE  COMPANY   

HOMASCTE  COMPANY   

INTERNATIONAL  VEILING  CORPORAT  

MALT  PRODUCTS  CORPORATION  

MARINA  ASSOCIATES  

MARINA  ASSOCIATES  

MARINA  ASSOCIATES  

MERCK  &  CO.,  INC 

MERCK  &  CO.,  INC 

MERCK  &  CO.,  INC 

MERCK  &  CO.,  INC 

MERCK  &  CO.,  INC 

MERCK  &  CO.,  INC 

MOBIL  OIL  CORPORATION  

MOBIL  OIL  CORPORATION  

MOBIL  OIL  CORPORATION  

MOBIL  OIL  CORPORATION  

MOBIL  OIL  CORPORATION  


FederalRegister/Vol.  65,  No.  11/Tuesday  January  18,  2000/Rules  and  Regulations 


2765 


State 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 

OH 
OH 
OH 
OH 

OH 

OH 

OH 
OH 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 

PA 


County 


Gloucester  .. 
Gloucester  .. 
Gloucester  .. 
Monmouth  .. 
Monmouth  .. 
Middlesex  ... 
Gloucester  .. 

Atlantic 

Atlantic 

Atlantic  ........ 

Mercer  

Mercer  

Kings  

Kings  

Kings  

Kings  

Queens  

Queens  

Queens  

Queens  

Butler 

Butler 

Butler 

Butler 

Stark 

Lucas  

Lucas  

Montgomery 
Montgomery 

Butler 

Summit  

Summit  

Hamilton  

Cuyahoga  .... 
Cuyahoga  .... 
Cuyahoga  .... 
Cuyahoga  .... 
Cuyahoga  .... 
Cuyahoga  .... 

Ross  

Ross  

Ross  

Scioto  

Scioto  

Hamilton  

Hamilton  

Lorain  


Lawrence 
Lawrence 
Lawrence 
Lucas  


Lucas 


Lucas 


Plant 


MOBIL  OIL  CORPORATION  

MOBIL  OIL  CORPORATION  

MOBIL  OIL  CORPORATION  

NESTLE  CO.,  INC.,  THE  

NESTLE  CO.,  INC.,  THE  

NEW  JERSEY  STEEL  CORPORATION  

PETROLEUM  RECYCLING,  INC  

SCOTT  PAPER  COMPANY  

SCOTT  PAPER  COMPANY  

SCOTT  PAPER  COMPANY  

STONY  BROOK  REGIONAL  SEWERAGE  

STONY  BROOK  REGIONAL  SEWERAGE  

HUDSON  AVENUE  

HUDSON  AVENUE  

HUDSON  AVENUE  

HUDSON  AVENUE  

RAVENSWOOD-A-HOUSt 

RAVENSWOOD-A-HOUSE 

RAVENSWOOD-A-HOUSE 

RAVENSWOOD-A-HOUSE 

AK  STEEL  (FORMERLY  ARMCO  STEEL  CO.)  

AK  STEEL  (FORMERLY  ARMCO  STEEL  CO.)  

AK  STEEL  (FORMERLY  ARMCO  STEEL  CO.)  

AK  STEEL  (FORMERLY  ARMCO  STEEL  CO.)  

ASHLAND  PETROLEUM  COMPANY  

BP  OIL  COMPANY,  TOLEDO  REFINERY 

BP  OIL  COMPANY,  TOLEDO  REFINERY 

CARGILL  INCORPORATED >.. 

CARGILL  INCORPORATED 

CHAMPION  INTERNATIONAL  CORP  

GOODYEAR  TIRE  &  RUBBER  COMPANY  

GOODYEAR  TIRE  &  RUBBER  COMPANY  

HENKEL  CORP.— EMERY  GROUP  

LTV  STEEL  COMPANY,  INC  

LTV  STEEL  COMPANY.  INC  

LTV  STEEL  COMPANY,  INC  

LTV  STEEL  COMPANY,  INC  

LTV  STEEL  COMPANY,  INC  

LTV  STEEL  COMPANY,  INC  

MEAD  CORPORATION  

MEAD  CORPORATION  

MEAD  CORPORATION  

NEW  BOSTON  COKE  CORP .r.. 

NEW  BOSTON  COKE  CORP  

PROCTER  &  GAMBLE  CO  

PROCTER  &  GAMBLE  CO  

REPUBLIC  ENGINEERED  STEELS.  INC.  (FOR- 
MERLY USS/KOBE  STEEL— t-ORAIN  WORKS). 

SOUTH  POINT  ETHANOL  

SOUTH  POINT  ETHANPL  

SOUTH  POINT  ETHANOL  

SUN  REFINING  &  MARKETING  CO,  TOLEDO 
REF, 

SUN  REFINING  &  MARKETING  CO,  TOLEDO 
REF. 

SUN  REFINING  &  MARKETING  CO,  TOLEDO 
REF. 

WC  I  STEEL,  INC  

WC  I  STEEL,  INC 

BETHLEHEM  STEEL  CORP 


Trumbull  

Trumbull  

Northampton 

Northampton I  BETHLEHEM  STEEL  CORP 


Northampton 
Armstrong  .... 

Erie  

York 

York 

York 

York 

Clinton  

Clinton  

Delaware  


Delaware 


BETHLEHEM  STEEL  CORP 

BMG  ASPHALT  CO  

GENERAL  ELECTRIC  

GLATFELTER,  P.  H.  CO  . 
GLATFELTER,  P.  H.  CO  . 
GLATFELTER,  P.  H.  CO  . 
GLATFELTER,  P.  H.  CO  . 
INTERNATIONAL  PAPER 
INTERNATIONAL  PAPER 


LOCKHAVEN 
LOCKHAVEN 


Plant  ID 


55006 
55006 

55006 
20004 
20004 
15076 
55180 
70011 
70011 
70011 
60248 
60248 
2496 
2496 
2496 
2496 
CE03 
CE03 
CE03 
CEOS 

1409010006 
1409010006 
1409010006 
1409010006 
1576000301 
0448020007 
0448020007 
0857041124 
0857041124 
1409040212 
1677010193. 
1677010193 
,1431070035 
1318001613 
1318001613 
1318001613 
1318001613 
1318001613 
1318001613 
0671010028 
0671010028 
0671010028 
0773010004 
0773010004 
1431390903 
1431390903 
0247080229 

0744000009 
0744000009 
0744000009 
0448010246 


Point  ID 


NOx  allocation 
tor  non-EGUs 


006 

027 

270 

006 

007 

001 

020 

002 

003 

004 

001 

002 

B71 

B72 

B81 

B82 

B01 

B02 

BOS 

B04 

P009 

P010 

P011 

I  P012 
B015 
B004 
B020 

i  B004 
B006 
B010 
8001 

*B002 
B027 
B001 
B002 

j  BOOS 
B004 

,  B007 
B905 
B001 
B002 
BOOS 
B008 
B009 
B021 
B022 
B013 

B003 
B004 
B007 
B044 


KIMBERLY 

CO.). 
KIMBERLY 

CO.). 


CLARK  (FORMERLY  SCOTT  PAPER 


0448010246       B046 
0448010246 


0278000463 

0278000463 

0048 

0048 

0048 

0004 

0009 

0016 

0016 

0016 

0016 

0008 

0008 

0016 


CLARK  (FORMERLY  SCOTT  PAPER  ,  0016 


B047 

B001 

B004 

041 

042 

067 

101 

032 

031 

034 

035 

036 

033 

034 

034 

035 


105 

0 

14 

13 

13 

18 

169 

89 

75 

99 

55 

55 

19 

19 

19 

19 

15 

15 

21 

21 

66 

66 

66 

66 

18 

39 

102 

133 

1 

267 

101 

108 

209 

139 

150 

159 

158 

155 

14 

185 

208 

251 

20 

15 

72 

296 

159 

107 

107 

107 

47 

34 

18 

113 

142 

100 

66 

165 

0 

16 

0 

137 

112 

211 

101 

90 

1 

345 
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State 


PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA  . 
PA. 
PA. 
PA. 
PA. 
PA. 
PA. 
PA. 
PA. 

PA. 
PA. 
PA. 
PA. 
PA. 
PA. 
PA. 
PA. 
PA. 

PA. 

PA. 
PA. 
VA. 
VA. 
VA. 

VA. 

VA. 
VA. 
VA. 

VA. 

VA. 
VA, 
VA  . 
VA. 
VA, 
VA, 
VA, 
VA, 
VA, 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
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County 


Allegheny 

Allegheny 

Allegheny 

Allegheny 

Montgomery  ., 
Westmoreland 

Bucks 

Bucks 

Bucks s 

Wyoming  

Allegheny 

Allegheny 

Delaware  

Delaware  

Philadelphia  ,.. 
Philadelphia  ... 
Philadelphia  ... 
Philadelphia  ,.. 
Philadelphia  ... 

Perry 

Berks  

Delaware  

Delaware  

Philadelphia  ... 
Philadelphia  ... 
Philadelishia  .,. 
Philadelfshia  „. 
Elk  

Elk  

Beaver  

Beaver  

Hopewell 

York  

Giles  

Giles 

Pittsylvania  ... 

Bedford 

Isle  Of  Wight 

Isie  Of  Wight 

Hopewell 

Hopewell 

King  William  . 

Alleghany 

Alleghany 

Alleghany 

Alleghany 

Alleghany 

Alleghany 

Kanawha  

Fayette  

Grant  

Marshall 

Marshall 

Kanawha  

Kanawha  

Kanawha  

Kanawha  

Kanawha  

Kanawha  

Kanawha  

Hancocock  ,,„ 
Hancocock  .... 

Hancock  

Hancock  

Hancock  

Hancock  


Plant 


LTV  STEEL  COMPANY— PITTSBURGH  WORKS  .. 

LTV  STEEL  COMPANY— PITTSBURGH  WORKS  .. 

LTV  STEEL  COMPANY— PITTSBURGH  WORKS  . 

LTV  STEEL  COMPANY— PITTSBURGH  WORKS  .. 

MERCK  SHARP  &  DOHME  

MONESSENINC  

PECO  

PECO  

PECO 

PROCTER  &  GAMBLE  CO  

SHENANGO  IRON  &  COKE  WORKS 

SHENANGO  IRON  &  COKE  WORKS 

SUN  REFINING  &  MARKETING  CO  

SUN  REFINING  &  MARKETING  CO  

SUN  REFINING  AND  MARKETING  1  O 

SUN  REFINING  AND  MARKETING  1  O 

SUN  REFINING  AND  MARKETING  1  O 

SUN  REFINING  AND  MARKETING  1  O 

SUNOCO  (FORMERLY  ALLIED  CHEMICAL 
CORP). 

TEXAS  EASTERN  GAS  PIPELINE  COMPANY 

TEXAS  EASTERN  GAS  PIPELINE  COMPANY 

TOSCO  REFINING  (FORMERLY  BP  OIL,  INC.)  

TOSCO  REFINING  (FORMERLY  BP  OIL,  INC.)  

U.S.  NAVAL  BASE  

U.S.  NAVAL  BASE  

U.S.  NAVAL  BASE  

U.S.  NAVAL  BASE  

WILLAMETTE  INDUSTRIES  (FORMERLY 

PENNTECH  PAPERS,  INC. 

WILLAMETTE  INDUSTRIES  (FORMERLY 

PENNTECH  PAPERS,  INC. 

ZINC  CORPORATION  OF  AMERICA  

ZINC  CORPORATION  OF  AMERICA  

ALLIED-SIGNAL  INC  

AMOCO  OIL  CO  

CELANESE  ACETATE  LLC  (FORMERLY 
HOECHST  CELANESE  CORP). 

CELANESE  ACETATE  LLC  (FORMERLY 
HOECHST  CELANESE  CORP). 

DAN  RIVER  INC.  (SCHOOLFIELD  DIV)  

GEORGIA-PACIFIC— BIG  ISLAND  MILL  

INTERNATIONAL  PAPER— FRANKLIN  (FOR- 
MERLY UNION  CAMP  CORP/nNE  PAPER  DIV). 

INTERNATIONAL  PAPER— FRANKLIN  (FOR- 
MERLY UNION  CAMP  CORP/FINE  PAPER  DIV). 

JAMES  RIVER  COGENERATION  (COGE 

JAMES  RIVER  COGENERATION  (COGE 

ST.  LAURENT  PAPER  PRODUCTS  CORP 

WESTVACO  CORP  

WESTVACO  CORP  

WESTVACO  CORP  

WESTVACO  CORP  

WESTVACO  CORP  

WESTVACO  CORP  

DUPONT— BELLE  

ELKEM  METALS  COMPANY  LP  —ALLOY  PLANT 

NORTH  BRANCH  POWER  STATION  

PPG  INDUSTRIES,  INC 

PPG  INDUSTRIES,  INC 

RHONE-POLUENC 

RHONE-POLUENC 

RHONE-POLUENC 

RHONE-POLUENC 

RHONE-POLUENC 

RHONE-POLUENC 

UNION  CARBIDE— SOUTH  CHARLESTON  PLANT 

WEIRTON  STEEL  CORPORATION  

WEIRTON  STEEL  CORPORATION  

WEIRTON  STEEL  CORPORATION  

WEIRTON  STEEL  CORPORATION  

WEIRTON  STEEL  CORPORATION  

WEIRTON  STEEL  CORPORATION  


Plant  ID 


0022 

015 

0022 

017 

0022 

019 

0022 

021 

0028 

oaq 

0007 

031 

0055 

043 

0055 

045 

0055 

044 

0009 

035 

0050 

006 

0050 

009 

0025 

089 

0025 

090 

1501 

020 

1501 

021 

1501 

022 

1501 

023 

1551 

052 

0001 

031 

0087 

031 

0030 

032 

0030 

033 

9702 

016 

9702 

017 

9702 

098 

9702 

099 

0005 

040 

0005 

041 

0032 

034 

0032 

035 

0026 

002 

0004 

001 

0004 

007 

0004 

014 

0002 

003 

0003 

002 

0006 

003 

0006 

004 

0055 

001 

0055 

002 

0001 

003 

0003 

001 

0003 

002 

0003 

003 

0003 

004 

0003 

005 

0003 

Oil 

00001 

612 

00001 

006 

00014 

018 

00002 

001 

00002 

oa-i 

00007 

070 

00007 

071 

00007 

OflO 

00007 

081 

00007 

090 

00007 

091 

00003 

086 

00001 

030 

00001 

088 

00001 

089 

00001 

090 

00001 

091 

00001 

092 

Point  ID 


NOx  allocation 
for  non-EGUs 


25 

15 

29 

55 

126 

0 

15 

32 

77 

187 

18 

.15 

102 

163 

49 

83 

105 

127 

86 

0 

98 

71 

80 

0 

1 

0 

0 

90 

89 

176 
180 
499 
25 
148 

56 

49 

86 

272 

262 

511 

512 

253 

253 

130 

195 

373 

170 

105 

37 

701 

0 

140 

301 

8 

73 

7 

66 

8 

68 

66 

23 

22 

1 

79 

182 

149 
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State 

County 

— 

Plant 

Plant  ID 

Point  ID 

NOx  allocation 
for  non-EGUs 

WV 

WV 

Hancock  

Brooke 

WEIRTON  STEEL  CORPORATION 

WHEELING-PITTSBURGH  STEEL  

00001 
00002 

093 
024 

144 
0 

Appendix  C  to  Part  97— Final  Section  126  Rule:  Trading  Budget,  2003- 

2007 

ST 

F126-EGU 

F126-NEGU 

Total 

DC  

207 

4,306 

7,088 

19.654 

14,519 

25,689 

31,212 

9,716 

16.081 

45,432 

47,224 

17,091 

26.859 

26 

232 

82 

53 

1,013 

2,166 

2,329 

4,838 

156 

4,103 

3,619 

4,104 

2,184 

233 
4,538 
7,170 
19,707 
15,532 
27,855 
33,541 
14,554 
16,237 
49.535 
50,843 
21,195 
29,043 

DE  

IN  

KY  - 

MD 

Ml  

NC 

NJ 

NY  

OH 

PA  

VA  

WV  

Total .' 

265,078 

24,905 

289,983 

Appendix  D  to  Part  97— Final  Section  126  Rule:  State  Compliance  supplement  pools  for  the  Section  126  Final  Rule 

(Tons) 


State . 


Delaware 

District  of  Columbia 

Indiana  

Kentucky  

Maryland  

Michigan 

New  Jersey 

New  York  

Nortfi  Carolina 

Ofiio  

Pennsylvania 

Virginia  

West  Virginia 

Total 


Compliance 

supplement 

pool 


168 
0 

2,454 

7,314 

3,882 

9,398 

1,550 

1,379 

10,737 

22,301 

15,763 

5,504 

16.709 


97.159 


[FR  Doc.  00-20  Filed  1-14-00;  8:45  am] 
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Award  for  a  Rehabilitation  Research  and 
Training  Center  for  Fiscal  Year  (FY) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84|l33B-9] 

Office  of  Spocial  Education  and 
Rehabilitative  Services;  National 
institute  on  Disability  and 
Rehabilitation;  Research  Notice 
Inviting  Applcations  for  a  New  Award 
for  a  Rehabiltation  Research  and 
Training  Center  for  Fiscal  Year  (FY) 
2000 


of  Education. 
Correction  Notice. 


agency:  Department 
ACTION 


Regiit 


summary:  On 

notice  invitii  g 
award  for  a 
Minorities  w 
Year  (FY) 
Federal 
notice  corrects 
Amount  Per 
"Deadline  fo 
Applications 
notice.  The 
amount  per 
corrected  to 


November  10.  1999  a 
applications  for  a  new 
FlRTC  on  rehabilitation  of 
th  Disabilities  for  Fiscal 
20|K)  was  published  in  the 
ter  (64  FR  61468).  This 

the  "Maximum  Award 
fear"  and  changes  the 
Transmittal  of 
'  that  were  included  in  the 
p  ublished  maximimi  award 
reads  "$500,000".  It  is 
1  ead  "$600,000".  Because 


of  this  correction,  the  deadline  for 
transmittal  of  applications  is  changed. 
The  published  deadline  for  transmittal 
now  reads  "February  4,  2000".  It  is 
corrected  to  read: 
DEADLINE  FOR  TRANSMnTAL  OF 
APPLICATIONS:  February  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grants  and  Contracts  Service  Team,  400 
Maryland  Avenue,  SW,  Room  3317, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  260- 
9182.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953.  Internet: 

Delores Watkins@ed.gov 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.,  Braille,  large  print, 
audiotape,  or  cr«nputer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 


Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 
Note:  The  official  vergion  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  760-762. 
Dated:  January  11,  2000. 
Judith  E.  HeniBann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  00-1000  Filed  1-14-00;  8:45  am] 
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" 


DEPARTMENT  OF  TRANSPORTATION 


Over-the-roac 


Program  Grants 

AGENCY:  Fede^l  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notici 
Solicitation  o 


Cv 


cfl 


summary:  The 
Transportatioi  i 
Administratiop 
availability  of 
2000  for  the 
Accessibility 
section  3038 
Equity  Act 
21).  TheOTR$ 
makes  funds 
operators  of 
finance  the 
training  costs 
over-the-road 
rule,  published 
Notice  on 
OTRB  Access 
national  solic 
with  grantees 
competitive ' 
Appropriatioi 
available  for 
projects  at 
project  cost, 
funded  at  up 
cost. 

A  total  of  $: 
for  the  progra  n 
The  guarante«  d 
available  for 
was  $2  milli 
million  in  FY 
2001. and  $5 
FY  2003.  for 
The  guarantei  d 
other  over 
including 
million  per 
for  a  total  of 

The  FY  2000 
changed  the 
intercity  fixec 
to  50  percent 
to  90  percent 
other  over-th 


U.S.  Department  of 
(DOT)  Federal  Transit 
(FTA)  announces  the 
funds  in  fiscal  year  (FY) 
er-the-road  Bus  (OTRB) 
rogram,  authorized  by 
the  Transportation 
foijthe  21st  Century  (TEA- 
Accessibility  Program 
Mailable  to  private 
-the-road  buses  to 
in  :remental  capital  and 
jf  complying  with  DOT's 
3US  accessibility  final 
in  the  Federal  Register 
September  24,  1998.  The 
bility  Program  calls  for 
tation  of  applications, 
to  be  selected  on  a 

FTA's  FY  2000 
Act  made  Federal  funds 
i  itercity  fixed  route 
90  percent  of  the 
other  projects  will  be 
o  50  percent  of  the  project 


b  »sis. 


up  to 
/ll 


of  the  I 


program  projects 
50  percent 

For  FY  2000 
appropriated 
service  provi|[ers 
appropriated 
service  provi 

This  annoi4ncement 
application 
Accessibility 
procedures 
which  projects 
all  of  the  information 


Bus  Accessibility 


of  Availability  of  Funds; 
Grant  Applications. 


Imi 


the  -road 


cha  rter 

yiar 

36 


4.3  million  is  available 
over  the  life  of  TEA-21. 
level  of  funding 
i  ntercity  fixed-route  service 
in  FY  1999,  and  is  $2 
2000,  $3  million  in  FY 
»  million  in  FY  2002  and 
total  of  $17.5  million, 
level  of  funding  for 
bus  services, 
and  tour  bus,  is  $1.7 
ft-om  FY  2000  to  2003, 
.8  million. 
Appropriation  Act 
itederal  match  ratio  for 
route  providers  from  up 
of  the  project  cost  to  up 
of  the  project  cost.  All 
-road  bus  accessibility 
will  be  funded  at  up  to 
project  cost. 
,  $2  million  was 
for  intercity  fixed-route 

and  $1.7  million  was 
for  other  over-the-road 
I lers. 

describes 
ptocedures  for  the  OTRB 
Program  and  the 

will  use  to  determine 

s  it  will  fund.  It  includes 

needed  to  apply 


for  an  OTRB  Accessibility  Program 
grant. 

This  announcementis  available  on 
the  Internet  on  the  FTA  website  at: 
[http://www.fta.dot.gov/library/legal/ 
ftO0toc.html .  FTA  will  announce  final 
selections  on  the  website  and  in  the 
Federal  Register. 

DATES:  Complete  applications  for  OTRB 
Accessibility  Program  grants  must  be 
submitted  to  the  appropriate  FTA 
regional  office  (see  Appendix  A)  by  the 
close  of  business  April  28,  2000.  The 
appropriate  FTA  regional  office  is  that 
office  which  serves  the  state  in  which 
an  applicant's  headquarters  office  is 
located.  FTA  intends  to  announce  grant 
selections  in  July  2000,  and  it  is 
anticipated  that  grants  will  be  made  by 
September  30,  2000,  the  end  of  the 
Federal  fiscal  year.  FTA  will  accept 
comments  on  this  notice  until  (30  days 
after  date  published).  Based  on  input, 
FTA  may  provide  amending  or 
clarifying  program  information. 

ADDRESSES:  Comments  and  questions 
related  to  this  notice  can  be  mailed, 
faxed,  or  electronically  submitted  to  the 
following:  Sue  Masselink,  Federal 
Transit  Administration,  Room  9315,  400 
7th  Street,  SW,  Washington,  DC  20590 
(FAX  (202)  366-7951,  e-mail  address: 
sue.masselink@fta.dot.gov). 

FOR  FURTHER  INFORMATION:  Contact  the 
appropriate  FTA  Regional 
Administrator  (Appendix  A)  for 
.application-specific  information  and 
issues.  For  general  program  information, 
contact  Sue  Masselink,  Office  of 
Program  Management,  (202)  366-2053, 
e-mail:  sue.masselink@fta.dot.gov.  A 
TDD  is  available  at  1-800-877-8339 
(TDD/FIRS). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  General  Program  Information 

II.  Guidelines  for  Preparing  Grant 

Applications 

III.  Submission  of  Applications 
Appendix  A    FTA  Regional  Offices 
Appendix  B    Sample  Project  Budget 
Appendix  C    Certifications  and  Assurances 
Appendix  D    Application  Checklist 
Appendix  E    OMB  Standard  Form  424, 

"Federal  Assistance" 

I.  General  Program  Information 

A.  Authority 

The  program  is  authorized  under 
Section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  Funds  have  been  appropriated  for 
this  program  under  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  2000. 


B.  Background 

Over-the-road  buses  are  used  in 
intercity  fixed-route  service  as  well  as 
other  services,  such  as  charter  and  tour 
bus  services.  These  services  are  an 
important  element  of  the  U.S. 
transportation  system.  TEA-21 
authorizes  FTA's  new  Over-the-road 
Bus  Accessibility  Program  to  assist  over- 
the-road  bus  operators  in  complying 
with  the  Department's  Over-the-road 
Bus  Accessibility  rule,  "Transportation 
for  Individuals  with  Disabilities"  (49 
CFR  Part  37)  published  in  a  Federal 
Register  notice  on  September  24,  1998. 

Summary  of  DOT'S  Over-the-Road 
Bus  Accessibility  Rule.  Under  the  over- 
the-road  bus  accessibility  rule,  all  new 
buses  obtained  by  large  (Class  I  carriers, 
i.e.,  those  with  gross  annual  operating 
revenues  of  $5.3  million  or  more),  fixed- 
route  carriers,  starting  in  2000,  must  be 
accessible,  with  wheelchair  lifts  and  tie- 
downs  that  allow  passengers  to  ride  in 
their  own  wheelchairs.  The  rule 
requires  the  fixed-route  carriers'  fleets  to 
be  completely  accessible  by  2012.  The 
buses  acquired  by  small  (gross  operating 
revenues  of  less  than  $5.3  million 
annually)  fixed-route  providers  also  are 
required  to  be  lift-equipped,  although 
they  do  not  have  a  deadline  for  total 
fleet  accessibility.  Small  providers  also 
can  provide  equivalent  service  in  lieu  of 
obtaining  accessible  buses.  Starting  in 
2001,  charter  and  tour  companies  will 
have  to  provide  service  in  an  accessible 
bus  on  48  hours'  advance  notice.  Fixed- 
route  companies  must  also  provide  this 
kind  of  service  on  an  interim  basis  imtil 
their  fleets  are  completely  accessible. 

Small  carriers  who  provide  mostly 
charter  or  toiu  service  and  also  provide 
a  small  amount  of  fixed-route  service 
can  meet  all  requirements  through  48- 
hour  advance-reservation  service.  Small 
carriers  have  an  extra  year  to  begin 
complying  with  the  requirements  which 
apply  to  them  starting  in  October  2001, 
compared  to  October  2000  for  large 
carriers. 

Specifications  describing  the  design 
features  that  an  over-the-road  bus  must 
have  to  be  readily  accessible  to  and 
usable  by  persons  who  use  wheelchairs 
or  other  mobility  aids  required  by  the 
"Americans  with  Disabilities  Act 
Accessibility  Guidelines  for 
Transportation  Vehicles:  Over-the-Road 
Buses"  rule  (36  CFR  Part  1192)  were 
published  in  another  Federal  Register 
Notice  on  September  28,  1998. 

C.  Scope 

Improving  mobility  and  shaping 
America's  future  by  ensuring  that  the 
transportation  system  is  accessible, 
integrated,  efficient  and  offers  flexibility 
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of  choices  is  a  key  strategic  goal  of  the 
Department  of  Transportation.  Over-the- 
road  Bus  Accessibility  projects  will 
improve  mobility  for  individuals  with 
disabilities  by  providing  financial 
assistance  to  help  make  vehicles 
accessible  and  provide  training  to 
ensure  that  drivers  and  others 
understand  how  to  use  accessibility 
features  as  well  as  how  to  treat  patrons 
with  disabilities. 

D.  Eligible  Applicants 

Grants  will  be  made  directly  to 
operators  of  over-the-road  buses. 
Intercity,  fixed-route  over-the-road  bus 
service  providers  may  apply  for  the  $2 
million  appropriated  for  intercity  fixed- 
route  providers  in  FY  2000.  Other  over- 
the-road  bus  service  providers, 
including  operators  of  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  service  may  apply  for  the  $1.7 
million  appropriated  in  FY  2000  for 
these  providers.  OTRB  operators  who 
provide  intercity,  fixed-route  service 
and  another  type  of  service,  such  as 
commuter,  charter  or  tour,  may  apply 
for  both  categories  of  funds  with  a  single 
application.  Private  for-profit  operators 
of  over-the-road  buses  are  eligible  to  be 
direct  applicants  for  this  program.  This 
is  a  departure  fi-om  the  other  FTA 
programs  in  which  the  direct  applicant 
must  be  a  state  or  local  public  body. 

E.  Vehicle  and  Service  Definitions 

An  "over-the-road  bus"  is  a  bus 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Intercity,  fixed-route  over-the-road 
bus  service  is  regularly  scheduled  bus 
service  for  the  general  public,  using  an 
over-the-road  bus  that:  Operates  with 
limited  stops  over  fixed  routes 
connecting  two  or  more  lu-ban  areas  not 
in  close  proximity  or  connecting  one  or 
more  nual  communities  with  an  urban 
area  not  in  close  proximity;  has  the 
capacity  for  transporting  baggage  carried 
by  passengers;  and  makes  meaningful 
connections  with  schedided  intercity 
bus  service  to  more  distant  points. 

Other  over-the-road  bus  service  means 
any  other  transportation  using  over-the- 
road  buses,  including  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  service  (including  tour  or 
excursion  service  that  includes  features 
in  addition  to  bus  transportation  such  as 
meals,  lodging,  admission  to  points  of 
interest  or  special  attractions).  While 
some  commuter  service  may  also  serve 
the  needs  of  some  intercity  fixed-route 
passengers,  the  statute  includes 
conunuter  service  in  the  definition  of 
"other"  service.  Commuter  service 
providers  should  apply  for  these  funds, 


even  though  the  services  designed  to 
meet  the  needs  of  commuters  may  also 
provide  service  to  intercity  fiixed-route 
passengers  on  an  incidental  basis.  If  a 
service  provider  can  docvunent  that 
more  than  50  percent  of  its  passengers 
are  using  the  service  as  intercity  fixed- 
route  service,  the  provider  may  apply 
for  the  funds  designated  for  intercity 
fixed-route  operators. 

F.  Eligible  Projects 

Projects  to  finance  the  incremental 
capital  and  training  costs  of  complying 
with  DOT'S  over-the-road  bus 
accessibility  rule  (49  CFR  Part  37)  are 
eligible  for  funding.  Incremental  capital 
costs  eligible  for  funding  include  adding 
lifts,  tie  downs,  moveable  seats,  doors 
and  all  labor  costs  associated  with  work 
on  the  vehicle  needed  to  make  new 
vehicles  accessible.  Retrofitting  vehicles 
with  such  accessibility  components  is 
also  an  eligible  expense.  Please  see  Buy 
America  section  for  further 
determination  of  eligibility. 

Funds  may  be  awarded  by  FTA  for 
costs  already  incurred  by  the  applicants. 
Any  new  wheelchair  accessible  vehicles 
dehvered  since  June  8,  1998,  the  date 
that  the  Transportation  Equity  Act  for 
the  21sth  Centiuy  was  effective,  are 
eligible  for  funding  under  the  program. 
Vehicles  of  any  age  that  have  been 
retrofitted  with  lifts  and  other 
accessibility  components  since  June  8, 
1998  are  also  eligible  for  funding. 

Eligible  training  costs  are  those 
required  by  the  final  accessibility  rule  as 
described  in  49  CFR  37.209.  These 
activities  include  training  in  proper 
operation  and  maintenance  of 
accessibility  features  and  equipment, 
boarding  assistance,  securement  of 
mobility  aids,  sensitive  and  appropriate 
interaction  with  passengers  with 
disabilities,  and  handling  and  storage  of 
mobility  devices.  The  costs  associated 
with  developing  training  materials  or 
providing  training  for  local  providers  of 
over-the-road  bus  services  for  these 
purposes  are  eligible  expenses. 

FTA  has  sponsored  the  development 
of  accessibility  training  materials  for 
public  transit  operators.  FTA-funded 
Project  Action  is  a  national  technical 
assistance  program  to  promote 
cooperation  between  the  disability 
community  and  transportation  industry. 
Project  Action  provides  training, 
resources  and  technical  assistance  to 
thousands  of  disability  organizations, 
consumers  with  disabilities,  and 
transportation  operators.  It  maintains  a 
resource  centei  with  the  most  up-to-date 
information  on  transportation 
accessibility.  Project  Action  may  be 
contacted  at: 


Project  Action,  700  Thirteenth  Street, 
N.W.,  Suite  200,  Washington,  DC  20590, 
Phone:  1-800-659-6428.  Internet 
address:  http://wwrw.projectaction.org/. 

G.  Grant  Criteria 

FTA  will  award  grants  based  on: 

a.  The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

b.  The  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabilities; 

c.  The  extent  to  which  the  over-the- 
road  bus  operator  acquires  equipment 
required  by  DOT's  over-the-road  bus 
accessibility  rule  prior  to  the  required 
timeframe  in  the  rule; 

d.  The  extent  to  which  financing  the 
costs  of  complying  with  DOT's  rule 
presents  a  financial  hardship  for  the 
applicant;  and 

e.  The  impact  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals. 

These  are  the  statutory  criteria  upon 
which  funding  decisions  will  be  made. 
In  addition  to  these  criteria,  FTA  may 
also  consider  other  factors,  such  as  the 
size  of  the  applicant's  fleet  and  the 
approximate  proportion  of  use  the 
vehicle  will  get  for  the  services  eligible 
imder  the  category  of  funds  for  which 
the  applicant  is  applying. 

H.  Grant  Requirements 

The  grant  application  must  include 
documentation  necessary  to  meet  the 
requirements  of  FTA's  Nonurbanized 
Area  Formula  program  (Section  5311 
under  Title  49,  United  States  Code). 
Technical  assistance  regarding  these 
requirements  is  available  in  each  FTA 
regional  office.  Federal  requirements 
apply  only  to  the  incremental  cost  of 
adding  the  wheelchair  accessibility 
features,  either  to  new  vehicles  or  when 
retrofitting  existing  vehicles. 

Training  costs  are  not  subject  to  all 
requirements.  For  example,  labor 
protections,  Buy  America,  and  school 
transportation  are  not  applicable  to 
training  assistance. 

1.  Buy  America.  In  the  OTRB 
Accessibility  program,  FTA's  Buy 
America  regulations,  49  CFR  Part  661. 
apply  to  the  incremental  capital  cost  of 
making  vehicles  accessible.  Those 
regulations  do  not  apply  to  associated 
labor  costs.  The  following  discussion 
relates  to  the  contract  between  the 
grantee  and  the  prime  contractor. 
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The  "Genenl  Requirements"  found  at 
49  CFR  661.5  <  pply  to  that  portion  of 
the  accessibili  y  system  being  funded. 
That  section  re  quires  that  all  of  the 
manufacturing  processes  for  the  product 
take  place  in  t  le  United  States  and  that 
all  component  >  of  the  product  be  made 
in  the  United  !  Itates.  A  component  is 
considered  do  nestic  if  it  is 
manufactured  in  the  U.S.A.,  regardless 
of  the  origin  o  its  subcomponents.  The 
lift,  the  movea  jle  seats,  and  the 
securement  de  vices  will  all  be 
considered  coi  nponents  for  purposes  of 
this  program;  iiccordingly,  a  "General 
Requirements'  analysis  should  be 
applied  to  eac  i  of  these  items 
individually.  Jhould  a  recipient  choose 
to  request  fun(  ling  for  only  a  specific 
component,  si  ch  as  the  lift  or  the 
securement  device,  then  the  Buy 
America  requirements  would  apply  CHily 
to  that  item  funded  by  FTA. 

Three  excep  ti©ns  to  the  general 
requirements  i  vhich  can  be  found  at  49 
CFR  661.7:  first,  a  waiver  may  be 
requested  when  the  application  of  the 
regulation  is  aot  in  the  public  interest; 
second,  tke  gefieral  requirements  will 
iK>t  apply  if  miiterials  and  products 
being  procure^  are  not  produced  in  the 
United  States  a  sufficient  and 
reas€>aably  avi  ilable  quantities  and  of  a 
satisfactory  qt  ality;  and  third,  a  price 
differential  wiiver  will  be  available 
under  this  pre  ^am  only  if  the  grantee 
conducts  a  coi  upetitive  procurement 
(see  Competitive  Prociuflment  Section, 
below).  FTA  a  pproval  must  be  received 
by  the  recipie|»t  of  FTA  funds  prior  to 
the  executioB  pi  contract. 

It  should  ali  o  be  noted  that  FTA  has 
issued  a  geaeilal  public  interest  waiver 
for  ^  purchases  under  the  Federal 
"smaH  purchase"  threshold,  which  is 
currently  set  at  $100,000.  This  waiver 
can  be  found  i  n  49  CFR  661.7. 
Appendix  A(€).  In  Section  3038(b)  of 
TEA-21,  Conj  yess  authorized  FTA 
financing  of  tl  le  incremental  capital 
costs  of  comp  iance  with  DOT's  OTRB 
accessibility  r  ule.  Consist^t  with  this 
provisioH,  the  small  purchase  waiver 
applies  only  t  >  the  incremental  cost  of 
the  accessibil  ty  features  FTA  is 
funding.  Whe  re  more  than  one  bus  is 
purchased,  ths  grantee  must  consider 
the  increment  al  cost  increase  for  the 
entire  procure  ment  when  determining  if 
the  small  pun  :hase  waiver  applies.  For 
example,  if  $:  0,000  is  the  incremental 
cost  for  the  ac  cessibility  features  eligible 
under  this  pr(  igram  per  bus  (regardless 
of  the  Federa]  share  contribution),  then 
a  procuremec  t  of  three  buses  with  a 
total  such  cos  t  of  $90,000,  would  qualify 
for  the  small  jurchase  waiver.  No 
special  applit  ation  to  FTA  would  be 
required. 


The  grantee  must  obtain  a 
certification  from  the  bus  manufacturer 
that  all  items  included  in  the 
incremental  cost  for  which  the  applicant 
is  applying  for  funds  meet  Buy  America 
requirements. 

The  Buy  America  regulations  can  be 
found  at  www.fta.dot.gov/library/legal/ 
49661.htm. 

2.  Labor  Protection.  Before  FTA  may 
award  a  grant  for  capital  assistance,  49 
U.S.C.  5333(b)  requires  that  fair  and 
equitable  arrangements  must  be  made  to 
protect  the  interests  of  transit  employees 
affected  by  FTA  assistance.  Those 
arrangements  must  be  certified  by  the 
Secretary  of  Labor  as  meeting  the 
requirements  of  the  statute.  When  a 
labor  organization  represents  a  group  of 
affected  employees  in  the  service  area  of 
an  FTA  project,  the  employee  protective 
arrangement  is  usually  the  product  of 
negotiations  or  discussions  with  the 
union.  The  grant  applicant  can  facilitate 
Department  of  Labor  (DOL)  certification 
by  i^eabfying  in  the  application  any 
previously  certified  protective 
arrangements  that  have  been  applied  to 
similar  projects  undertaken  by  the  grant 
applicant.  Upem  receipt  of  a  grant 
application  requiring  employee 
protective  arrangeaaents,  FTA  will 
traAsmit  the  application  to  DOL  and 
request  cfflrtification  of  the  employee 
protec^e  arrangements.  In  accordance 
with  DC*,  guid^ines,  DOL  notifies  die 
r^va»t  unio«s  ia  the  area  of  the  project 
that  a  grant  for  assistance  is  pesding 
and  affords  the  grast  applicant  and 
union  the  opportunity  to  agree  to  an 
arrangement  establishing  the  terms  and 
conditions  of  the  employee  protections. 
If  necessary,  DOL  furnishes  technical 
and  mediation  assistance  to  the  parties 
during  their  negotiations.  The  Secretary 
of  Lal»r  may  determine  the  protections 
to  be  certified  if  the  parties  do  not  reach 
an  agreement  after  good  faith  bargaining 
and  mediation  efforts  have  been 
exhausted.  DOL  will  also  set  the 
protective  conditions  when  affected 
employees  in  die  service  area  are  not 
represented  by  a  unicwi.  When  DCHL 
determines  that  employee  protective 
arrangements  comply  with  labor 
protection  requirements,  DOL  will 
provide  a  certification  to  FTA.  The  grant 
agreement  between  FTA  and  the  grant 
applicant  incorporates  by  reference  the 
employee  protective  arrangements 
certified  by  DOL. 

Applicants  must  identify  any  labor 
organizations  that  may  represent  their 
employees  and  all  labor  organizations 
that  represent  the  employees  of  any 
other  transit  providers  in  the  service 
area  of  the  project. 

For  each  local  of  a  nationally 
affiliated  union,  the  applicant  must 


provide  the  name  of  the  national 
organization  and  the  number  or  other 
designation  of  the  local  union.  (For 
exEunple,  Amalgamated  Transit  Union 
local  1258.)  Since  DOL  makes  its 
referral  to  the  national  union's 
headquarters,  there  is  no  need  to 
provide  a  means  of  contacting  the  local 
organization. 

However,  for  each  independent  labor 
organizatiort  (i.e.,  a  union  that  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  fax  numbers). 

Where  a  labor  organization  represents 
transit  employees  in  the  service  area  of 
the  project,  DOL  must  refer  the 
proposed  protective  arrangements  to 
each  union  and  to  each  recipient.  For 
this  reason,  please  provide  DOL  with  a 
contact  person,  address,  telephone 
nuaiber  and  fax  number  for  your 
company,  and  associated  union 
information. 

DOL  issued  a  Federal  Remoter  Notice 
addressmg  the  new  TEA-21  programs, 
including  the  OTRB  Accessihility 
ProgrsHn,  "Amendment  to  Section 
5333(b)  Guidelines  to  Carry  Out  New 
Programs  Authorized  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21);  Final  Rule,  dated 
July  28, 1999." 

Questions  ccmcwning  employee 
protective  arrangements  and  related 
mattOTS  pertaining  to  transit  employees 
should  be  addressed  to  the  Division  of 
Statutsry  Programs,  Department  of 
Labor,  20e  Constitution  Avenue,  N.W., 
Room  N-5411,  Washington,  D.C.  20210; 
telephone  (202)  693-0126,  fax  (202) 
219-5338. 

3.  Competitive  Procurement.  Federal 
procurement  requirements  apply  to  FTA 
funds  awarded  to  state  and  local 
governments  and  private  nonprofit 
agencies  uader  49  CFR  Parts  18  and  19. 
To  the  extent  a  direct  recipient  of  FTA 
funds  under  this  program  is  a  private 
for-profit  entity,  the  Federal 
procurement  requirements  do  not  apply. 

4.  Debarment,  Suspension  and  Other 
Responsibility  Matters.  Pursuant  to 
Executive  Order  12549;  41  U.S.C.  701; 
and  49  Cm  Part  29,  grantees  must 
ensure  that  FTA  funds  are  not  given  to 
anyone  who  has  been  debarred, 
suspended,  or  declared  ineligible  or 
voluntarily  excluded  from  participation 
in  federally  assisted  transactions.  The 
burden  of  disclosiue  is  on  those 
debarred  or  suspended.  The  U.S. 
General  Services  Administration  (GSA) 
issues  a  document  titled  "Lists  of 
Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs"  monthly.  The  list  is  available 
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on  the  GSA  website  (http// 
www.gsa.gov/index).  If  at  any  time  the 
grantee  or  other  covered  entity  leams 
that  a  certification  it  made  or  received 
was  erroneous  when  submitted  or  if 
circumstances  have  changed,  disclosure 
to  FTA  is  required. 

5.  Drug-Free  Workplace.  Grantees 
must  maintain  a  drug-free  workplace  for 
all  employees  and  have  an  anti-drug 
policy  and  awareness  program.  The 
grant  applicant  must  certify  to  FTA  that 
it  will  provide  a  drug-free  workplace 
and  comply  with  all  requirements  of  the 
Drug-Free  Workplace  Act  of  1988 
(Public  Law  100-690)  and  U.S.  DOT's 
implementing  regulations,  49  CFR  Part 
29,  subpart  F.  The  grantee  is  required  to 
provide  a  wrritten  Drug-Free  Workplace 
policy  statement  notifying  employees 
that  the  unlawful  manufactiu'e, 
distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is 
prohibited  in  the  workplace  and  stating 
specific  actions  that  will  be  taken  for 
violations.  The  ongoing  drug-free 
awareness  program  must  inform 
employees  about  the  dangers  of  drug 
abuse;  about  any  available  drug 
counseling,  rehabilitation,  and 
employee  assistance  programs;  about 
penalties  that  may  be  imposed;  and  that 
employees  are  to  be  aware  that  the 
recipient  operates  a  drug-free 
workplace.  An  employee  of  an  FTA 
grantee  is  required  to  report  in  wrriting 
any  conviction  for  a  violation  of 
criminal  drug  statute  occurring  in  the 
workplace,  and  the  grantee/employer  is 
required  to  provide  written  notice  to 
FTA  within  10  days  of  having  received 
the  notice.  Within  30  days  of  receiving 
the  notice  of  a  conviction,  the  grantee/ 
employer  must  have  taken  appropriate 
action  against  the  employee  or  have 
required  participation  in  a  drug  abuse 
assistance  or  rehabilitation  program. 

6.  Nondiscrimination  Requirements. 
49  U.S.C.  section  5332  states  that  "a 
person  (defined  broadly)  may  not  be 
excluded  from  participating  in,  denied  a 
benefit  of,  or  discriminated  against, 
under  a  project,  program,  or  activity 
receiving  financial  assistance  (from 
FTA)  because  of  race,  color,  creed, 
national  origin,  sex,  or  age." 

7.  Title  VI.  Grantees  must  assure  FTA 
that  transit  services  and  benefits 
obtained  with  FTA  assistance  will  be 
provided  in  a  nondiscriminatory 
manner,  without  regard  to  race,  color,  or 
national  origin. 

8.  Disadvantaged  Business  Enterprise. 
Grantees  must  assure  FTA  that 
disadvantaged  business  enterprises 
(DBEs)  are  provided  the  maximum 
opportunity  to  compete  for  FTA-assisted 
contracts  and  procurements. 


9.  Equal  Employment  Opportunity  ^i'fi'OJbnvfrorunental  impacts  are  considered 


The  grantee  must  assure  that  it  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  of 
race,  color,  creed,  sex,  disability,  age  or 
national  origin.  The  grantee  agrees  to 
take  affirmative  action  to  ensure  that 
applicants  are  employed  and  that 
employees  are  treated  during 
employment,  without  regard  to  their 
race,  color,  creed,  sex,  disability,  age,  or 
national  origin. 

10.  Americans  with  Disabilities  Act 
and  Section  504.  Compliance  with  the 
Americans  with  Disabilities  Act  of  1990 
(ADA)  (Pubhc  Law  101-336)  and 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  are  eligibility 
requirements  for  Federal  financial 
assistance.  Section  504  prohibits 
discrimination  on  the  basis  of  handicap 
by  recipients  of  Federal  financial 
assistance.  The  ADA  prohibits 
discrimination  ageiinst  persons  with 
disabilities  in  the  provision  of 
transportation  services. 

1 1 .  Restrictions  on  Lobbying.  Federal 
financial  assistance  may  not  be  used  to 
influence  any  member  of  Congress  or  an 
officer  or  employee  of  any  agency  in 
connection  with  the  making  of  any 
Federal  confract,  grant,  or  cooperative 
agreement.  The  state,  subrecipients,  and 
third  party  contractors  at  any  tier 
awarded  FTA  assistance  exceeding 
$100,000  must  sign  a  certification  so 
stating  and  also  must  disclose  the 
expenditiu-e  of  non-Federal  funds  for 
such  purposes  (49  CFR  Part  20).  Other 
Federal  laws  also  govern  lobbying 
activities.  For  example.  Federal  funds 
may  not  be  used  for  lobbying 
congressional  representatives  or 
senators  indirectly,  such  as  by 
contributing  to  a  lobbying  organization 
or  funding  a  grass-roots  campaign  to 
influence  legislation  (31  U.S.C.  Section 
1352).  General  advocacy  for  over-the- 
road  bus  transportation  and  providing 
information  to  legislators  about  the 
services  a  recipient  provides  are  not 
prohibited,  nor  is  using  non-Federal 
funds  for  lobbying,  so  long  as  the 
required  disclosures  are  made. 

12.  School  Transportation.  49  U.S.C. 
5323(f)  prohibits  the  use  of  FTA  funds 
for  exclusive  school  bus  transportation 
for  school  students  and  school 
personnel.  The  implementing  regulation 
(49  CFR  Part  603)  does  permit  regular 
service  to  be  modified  to  accommodate 
school  students  along  with  the  general 
public. 

13.  Environmental  Protection.  Neither 
incremental  capital  costs  associated 
with  making  vehicles  wheelchair 
accessible  nor  training  costs  involve 
significant  environmental  impacts. 
Projects  that  do  not  involve  significant 


"categorical  exclusions"  in  FTA's 
procedures  because  they  have  been 
categorically  excluded  from  FTA's 
requirements  to  prepare  environmental 
documentation.  (49  U.S.C.  Part  622. 
incorporating  23  CFR  Part  771) 
14.  Planning.  Applicants  are 
encouraged  to  notify  the  appropriate 
state  departments  of  transportation  and 
metropolitan  planning  organizations 
(MPO)  in  areas  likely  to  be  served  by 
equipment  made  accessible  through 
funds  made  available  in  this  program. 
Those  organizations,  in  tiun,  should 
take  appropriate  steps  to  inform  the 
public,  and  individuals  requiring  fully 
accessible  services  in  particular,  of 
operators'  intentions  to  expand  the 
accessibility  of  their  services. 
Incorporation  of  funded  projects  in  the 
plans  and  transportation  improvement 
programs  of  states  and  metropolitan 
areas  by  states  and  MPOs  also  is 
encouraged,  but  is  not  required. 

n.  Guidelines  for  Preparing  Grant 
Application 

FTA  is  conducting  a  national 
solicitation  for  applications  under  the 
OTRB  Accessibility  program.  Grant 
awards  will  be  made  on  a  competitive 
basis.  Although  most  FTA  grant 
applications  are  now  submitted 
electronically,  paper  applications  for  the 
OTRB  Accessibility  program  will  be 
accepted.  An  originaJ  and  two  copies  of 
the  application  must  be  submitted  to  the 
appropriate  FTA  Regional  Office.  The 
O'TRB  operators  should  submit  the 
application  to  the  office  in  the  region  in 
which  its  headquarters  office  is  located. 
The  application  should  provide 
informationon  all  items  for  which  you 
are  requesting  funding  in  FY  1999.  The 
application  must  include  the  following 
elements: 

1.  Transmittal  Letter 

This  addresses  basic  identifying 
information,  including: 

a.  Grant  applicant 

b.  Contact  name,  address,  fax  and 
phone  number 

c.  Amount  of  grant  request 

d.  Type  of  services  for  which  funds 
are  sought,  either  intercity  fixed  route 
services,  other  services,  or  both 

e.  If  funds  are  being  sought  for 
intercity  fixed-route  service,  please 
describe  how  the  service  meets  the 
definition  of  intercity  fixed  route 
service,  including  how  the  service 
makes  meaningful  connections  with 
scheduled  intercity  bus  service  to  more 
distant  points. 

2.  Project  Eligibility 
Every  application  must: 


2776 


Federal  Register /Vol.  65,  No.  11 /Tuesday.  January  18,  2000 /Notices 


a.  Describe  I  le  applicant's  technical, 
legal,  and  fina  icial  capacity  to 

proposed  projects, 
matching  funds, 
including  amc  unt  and  source. 

c.  Include  Q  MB  Standard  Form 
424,"Federal  Assistance,"  which  is  a 

form  which  must  be 
completed  in  its  entirety.  The  forms  are 
available  fronJthe  FTA  regional  offices. 

3.  Project  Information 
Provide  a  silmraary  of  project 

activities  for  which  you  are  requesting 
funds.  The  sui  rxmary  should  include: 

a.  Descriptii  m  of  the  components 
included  in  re:iuest  for  funds,  i.e.,  lifts, 
tie-downs,  moveable  seats,  etc. 

b.  Each  proj  set's  time  line,  including 
significant  mi  estones  such  as  date  of 
contract  for  pi  irchase  of  vehicle(s),  and 
actual  or  expe  ::ted  delivery  date  of 
vehicle(s) 

c.  Project  b\  dget  (See  Appendix  B) 

4.  Project  N  inntive 

Provide  the  information  identified 
below  to  supp  ort  your  application. 
Grants  will  be  awarded  competitively 
based  upon  th  e  following  criteria: 

a.  The  ideji\  ified  need  for  over-the- 
road  bus  accei  isibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

b.  The  extei  it  to  which  the  applicant 
demonstrates  irmovative  strategies  and 
financial  com  mitment  to  providing 
access  to  over  the-road  buses  to  persons 
with  disabilit  es; 

c.  The  extei  it  to  which  the  over-the- 
road  bus  oper  itor  acquires  equipment 
required  by  D  3T's  over-the-road  bus 
accessibility  i  ule  prior  to  the  required 
timeframe  in  he  rule; 

d.  The  extei  it  to  which  financing  the 
costs  of  comp  ying  with  DOT's  rule 
presents  a  fin  uicial  hardship  for  the 
applicant;  an(  [ 

e.  The  imp<  ct  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  ccm  sideration  of  the  impact  of 
the  requiremc  nts  on  service  to  rural 
areas  and  for  ow-income  individuals. 

5.  Fleet  Infi  rmation 

Provide  inf  jrmation  on  the  number  of 
over-the-road  buses  in  your  fleet,  how 
many  of  thosi  f  vehicles  are  accessible, 
and  whether  he  vehicles  for  which  you 
are  seeking  fi  nds  will  be  used  to  replace 
vehicles  in  yi  vtx  current  fleet  or  to 
expand  your  leet. 

6.  Service  I  ^formation 

a.  If  you  pr  wide  both  intercity  fixed- 
route  service  and  another  type  of 
service,  such  as  commuter,  charter  or 


Scope 


toui  service,  please  provide  an  estimate 
of  the  proportion  of  your  service  that  is 
intercity  fixed-route  service. 

b.  Describe  your  service  area. 

7.  Labor  Information 

a.  Identify  any  labor  organizations 
that  may  represent  your  employees  and 
all  labor  organizations  that  represent  the 
employees  of  any  transit  providers  in 
the  service  area  of  the  project.  For  each 
local  of  a  nationally  affiliated  union,  the 
applicant  must  provide  the  name  of  the 
national  organization  and  the  number  or 
other  designation  of  the  local  union. 
(For  example.  Amalgamated  Transit 
Union  local  1258.)  Since  DOL  makes  its 
referral  to  the  national  union's 
headquarters,  there  is  no  need  to 
provide  a  means  of  contacting  the  local 
organization. 

b.  For  each  independent  labor 
organization  (i.e.,  a  union  that  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  fax  numbers). 

c.  Where  a  labor  organization 
represents  transit  employees  in  the 
service  area  of  the  project,  DOL  must 
refer  the  proposed  protective 
arrangements  to  each  imion  and  to  each 
recipient.  For  this  reason,  please 
provide  DOL  with  a  contact  person, 
address,  telephone  number  and  fax 
number  for  your  company  and 
associated  union  information. 

m.  Graat  Review  Process 

Applications  are  to  be  submitted  to 
the  appropriate  FTA  Regional  Office  by 
the  close  of  business  on  April  28,  2000. 
FTA  will  screen  all  applications  to 
determine  whether  all  required 
eligibility  elements,  as  described  in 
Section  2  of  the  application,  are  present. 
An  FTA  task  force  will  evaluate  each 
application  according  to  the  criteria 
described  in  this  announcement. 

A.  Nstificatien 

FTA  expects  to  notify  all  applicants, 
both  those  selected  for  funding  and 
those  not  selected,  in  July  2000.  Grants 
are  expected  to  be  made  by  September 
30,  2000,  the  end  of  Federal  fiscal  year 
2000.  FTA  is  committed  to  obligating 
FY  2000  OTRB  Accessibility  program 
funds  expeditiously.  Therefore,  FTA 
urges  applicants  to  develop  and  submit 
with  their  applications  complete 
documentation  necessary  to  meet  the 
applicable  FTA  Section  5311 
requirements. 


Issued  on:  January  5,  2000. 
Nuria  I.  Fernandez. 

Acting  Administrator. 

Appendix  A— FTA  Regional  Offices 

Region  I — Massachusetts,  Rhode  Island, 
Connecticut,  New  Hampshire,  Vermont 
and  Maine;  Richard  H.  Doyle,  FTA 
Regional  Administrator,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  55  Broadway,  Suite  920, 
Cambridge,  MA  02142-1093,  (617)  494- 
2055 

Region  II — New  York,  New  Jersey,  Virgin 
Islands;  Letitia  Thompson,  FTA  Regional 
Administrator,  26  Federal  Plaza,  Suite 
2940,  New  York,  NY  10278-0194,  (212) 
264-8162 

Region  III — Pennsylvania,  Maryland, 
Virginia,  West  Virginia,  Delaware, 
Washington,  DC;  Sheldon  Kinbar,  FTA 
Regional  Administrator,  1 760  Market 
Street,  Suite  500,  Philadelphia,  PA  19103- 
4124,(215)656-7100 

Region  IV — Georgia,  North  Carolina,  South 
Carolina,  Florida,  Mississippi,  Tennessee, 
Kentucky,  Alabama,  Puerto  Rico;  Susan 
Schruth,  FTA  Regional  Administrator,  61 
Forsyth  Street,  S.W.,  Suite  17T50,  Atlanta, 
GA  30303,  (404)  562-3500 

Region  V— Illinois,  Indiana,  Ohio,  Wisconsin, 
Minnesota,  Michigan;  Joel  Ettinger,  FTA 
Regional  Administrator,  200  West  Adams 
Street,  Suite  2410,  Chicago,  XL  60606-5232, 
(312)  353-2789 

Region  VI — Texas,  New  Mexico,  Louisiana, 
Arkansas,  Oklahoma;  Lee  Waddleton,  FTA 
Regional  Administrator,  819  Taylor  Street, 
Room  8A36,  Ft.  Worth,  TX  76102,  (817) 
978-0550 

Region  VII — Iowa,  Nebraska,  Kansas, 
Missouri;  Mokhtee  Ahmad,  FTA  Regional 
Administrator,  901  Locust  Street,  Suite 
404,  Kansas  City.  MO  64106,  (816)  329- 
3920 

Region  VIII— Colorado,  North  Dakota,  South 
Dakota,  Montana,  Wyoming,  Utah;  Louis 
Mraz,  FTA  Regional  Administrator, 
Columbine  Place,  216  16th  Street,  Suite 
650,  Denver,  CO  80202-5120,  (303)  844- 
3242 

Region  IX — California,  Arizona,  Nevada, 
Hawaii,  American  Samoa,  Guam;  Leslie 
Rogers,  FTA  Regional  Administrator,  201 
Mission  Street,  Suite  2210,  San  Francisco, 
CA  94105-1831, (415)  744-3133 

Region  X — Washington,  Oregon,  Idaho, 
Alaska;  Helen  Knoll,  FTA  Regional 
Administrator,  Jackson  Federal  Building, 
915  Second  Avenue,  Suite  3142,  Seattle, 
WA  98174-1002,  (206)  220-7954 

Appendix  B — Sample  OTRB  Accessibility 
Program  Intercity  Fixed  Route  Project 
Budget 

Grantee:  Hillsdale  Intercity  Services 
Project:  OR-38-0001 


111-01  I  BUS  ROLLING  STOCK 


Federal 
share 


Eligible 
project  cost 
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Scope 


Federal  Eligible 

share  project  cost 


117-00 


ACTIVITY 

1 1 .42.43     INCREMENTAL  COST  OF  LIFT,  SECUREMENT  DEVICES  AND  LABOR  QUANTITY: 

1. 
ACTIVITY 

11.44.43     RETROFIT  VEHICLE  WITH  LIFT  QUANTITY;  1   

BUS— OTHER 

ACTIVITY 

11.7D.01     TRAINING : 

ELIGIBLE  PROJECT  COST 

FEDERAL  SHARE  (10%)  

APPLICANT  SHARE  (90%) 


$20,700 


39.600 


18.000 


523,000 


44,000 


20,000 
87,000 
78.300 
8,700 


Appendix  B — Sample  OTRB  Accessibility 
Program  "Other"  Project  Budget 

Grantee:  White  Plains  Charter  and  Tour 


Project:  SD-38-0001 


Scope 


Federal  share     Eligible  project 


110-01 


117-0 


BUS  ROLLING  STOCK 

ACTIVITY 

1 1 .42.43     INCREMENTAL  COST  OF  LIFT,  SECUREMENT  DEVICES  AND  LABOR  QUANTITY: 

1. 
ACTIVITY 

11.44.43     RETROFIT  VEHICLE  WITH  LIFT  QUANTITY;  1   : 

BUS  OTHER 

ACTIVITY 

11.7D.01     TRAINING 

ELIGIBLE  PROJECT  COST  

FEDERAL  SHARE  (50%)  ■■. 

APPLICANT  SHARE  (50%) 


$11,500 


22.000 


10,000 


$23,000 


44,000 


20.000 
87,000 
43,500 
43,500 


Appendix  C — Certifications  and  Assurances 

List  of  Certifications  and  Assurances  for 
Federal  Transit  Administration  Over-tfie- 
Road-Bus  Accessibility  Grants 

This  list  is  a  comprehensive  compilation  of 
the  certifications  and  assurances  required  by 
Federal  law  for  the  OTRB  Accessibility 
program.  At  the  end  of  this  list  is  a  single 
Signature  Page  on  which  the  applicant  and 
its  attorney  certifies  compliance  with  all 
certifications  and  assurances  applicable  to 
the  OTRB  Accessibility  program. 

All  applicants  are  advised  to  read  the 
entire  list  of  Certifications  and  Assurances  to 
be  confident  of  their  responsibilities  and 
commitments.  The  applicant  may  signify 
compliance  with  all  categories  by  placing  a 
single  "X"  in  the  appropriate  space  at  the  top 
of  the  signature  selection  page. 

References 

The  Transportation  Equity  Act  for  the  21st 
Century,  Pub.  L.  105-178,  lime  9,  1998,  as 
amended  by  the  TEA-21  Restoration  Act 
105-206,  112  Stat.  685,  July  22,  1998,  49 
U.S.C.  chapter  53,  Title  23,  United  States 
Code,  U.S.  DOT  and  FTA  regulations  at  49 
CFR,  and  FTA  Circulars. 

Over-the-road  Bus  Accessibility  Program 
Certifications- and  Assurances 

1.  Certifications  and  Assurances  Required  of 
Each  Applicant 

Each  Applicant  for  Federal  assistance 
awarded  by  FTA  must  provide  all 


certifications  and  assurances  in  this  categoh' 
I.  Consequently,  FTA  may  not  award  any 
Federal  assistance  until  the  Applicant 
provides  assurance  of  compliance  by 
selecting  category  "I"  Signature  Page  at  the 
end  of  this  document. 

A.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  legal  counsel  who  sign  these 
certifications,  assurances,  and  agreements 
affirm  that  both  the  Applicant  and  its 
authorized  representative  have  adequate 
authority  under  state  and  local  law  and  the 
by-laws  or  internal  rules  of  the  Applicant 
organization  to: 

(1)  Execute  and  file  the  application  for 
Federal  assistance  on  behalf  of  the  Applicant. 

(2)  Execute  and  file  the  required 
certifications,  assurances,  and  agreements  on 
behalf  of  the  Applicant  binding  the 
Applicant,  and 

(3)  Execute  grant  agreements  and 
cooperative  agreements  with  FTA  on  behalf 
of  the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  will  comply 
with  all  applicable  Federal  statutes, 
regulations,  executive  orders,  FTA  circulars, 
and  other  Federal  administrative 
requirements  in  carrying  out  any  project 
supported  by  the  FTA  grant.  The  Applicant 
acknowledges  that  it  is  under  a  continuing 
obligation  to  comply  with  the  terms  and 
conditions  of  the  grant  agreement  issued  for 


its  project  with  FTA,  The  Applicant 
understands  that  Federal  laws,  regulations, 
policies,  and  administrative  practices  might 
be  modified  from  time  to  time  and  affef.t  the 
implementation  of  the  project.  The  Applicant 
agrees  that  the  most  recent  Federal 
requirements  will  apply  to  the  project,  unless 
FTA  issues  a  written  determination 
otherwise. 

C.  Debarment.  Suspension,  and  Other 
Responsibility  Nfatters  for  Primary'  Covered 
Transactions 

As  required  by  U.S.  DOT  regulations  on 
Government-wide  Debarment  and 
Suspension  (Nonprocurement)  at  49  CFR 
29.510: 

(1)  The  Applicant  (Primary  Participant) 
certifies,  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  exclud^  from  covered 
transactions  by  any  Federal  department  or 
agency: 

(b)  Have  not,  within  a  three  (3)  year  period 
preceding  this  certification,  been  convicted 
of  or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  state,  or  local)  transaction  or 
contract  und«Jr  a  public  tran.saction,  violation 
of  Federal  or  state  antitrust  statutes,  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
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the  identification  number(s)  of  each  affected 
grant; 

(6)  Taking  one  of  the  following  ac:tions 
within  thirty  (30)  calendar  days  of  receiving 
notice  under  paragraph  {4)(b)  of  this 
agreement  with  respect  to  any  employee  who 
is  so  convicted: 

(a)  Taking  appropriate  personnel  action 
against  that  employee,  up  to  and  including 
termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended,  or 

(b). Requiring  that  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  state,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency;  and 

(7)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1),  (2),  (3),  (4), 
(5),  and  (6)  of  this  agreement.  The  Applicant 
agrees  to  maintain  a  list  identifying  its 
headquarters  location  and  each  workplace  it 
maintains  in  which  project  activities 
supported  by  FTA  are  conducted,  and  make 
that  list  readily  accessible  to  FTA. 

E.  Intergovernmental  Review  Assurance 

The  Applicant  assures  that  each 
application  for  Federal  assistance  submitted 
to  FTA  has  been  or  will  be  submitted,  as 
required  by  each  state,  for  intergovernmental 
review  to  the  appropriate  state  and  local 
agencies.  Specifically,  the  Applicant  assures 
that  it  has  fulfilled  or  will  fulfill  the 
obligations  imposed  on  FTA  by  U.S.  DOT 
regulations,  "Intergovernmental  Review  of 
Department  of  Transportation  Programs  and 
Activities,"  49  CFR  part  17. 

F.  Nondiscrimination  Assurance 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of  race, 
color,  creed,  national  origin,  sex,  or  age,  and 
prohibits  discrimination  in  employment  or 
business  opportunity),  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended.  42  U.S.C. 
2000d,  and  U.S.  DOT  regulations, 
"Nondiscrimination  in  Federally-Assisted 
Programs  of  the  Department  of 
Transportation — Effectuation  of  Title  VI  of 
the  Civil  Rights  Act,"  49  CFR  part  21  at  21.7. 
the  Applicant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21;  FTA 
Circular  4702.1,  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person  in  the 
United  States,  on  the  basis  of  race,  color, 
national  origin,  creed,  sex,  or  age  will  be 
excluded  from  participation  in,  be  denied  the 
benefits  of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  quality  of 
transportation  services  and  transportation- 
related  benefits)  for  which  the  Applicant 
receives  Federal  assistemce  awarded  by  the 
U.S.  DOT  or  FTA  as  follows: 

(1)  The  Applicant  assures  that  each  project 
will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilities  will  be 
operated  in  accordance  with  all  applicable 
requirements  of  49  U.S.C  5332  and  49  CFR 
part  21,  and  understands  that  this  assurance 
extends  to  its  entire  facility  and  to  facilities 
operated  in  connection  with  the  project. 


(2)  The  Applicant  assures  that  it  will  take 
appropriate  action  to  ensure  that  any 
transferee  receiving  property  financed  with 
Federal  assistance  derived  from  FTA  will 
comply  with  the  applicable  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  will 
promptly  take  the  necessary  actions  to 
effectuate  this  assurance,  including  notifying 
the  public  that  complaints  of  discrimination 
in  the  provision  of  transportation-related 
services  or  benefits  may  be  filed  with  U.S. 
DOT  or  FTA.  Upon  request  by  U.S.  DOT  or 
FTA,  the  Applicant  assures  that  it  will 
submit  the  required  information  pertaining  to 
its  compliance  with  these  requirements. 

(4)  The  Applicant  assures  that  it  will  make 
any  changes  in  its  49  U.S.C.  5332  and  Title 
VI  implementing  procedures  as  U.S.  DOT  or 
FTA  may  request. 

(5)  As'required  by  49  CFR  21.7(a)(2).  the 
Applicant  will  include  in  each  third  party 
contract  or  subagreement  provisions  to 
invoke  the  requirements  of  49  U.S.C.  5332 
and  49  CFR  part  21.  and  include  provisions 
to  invoke  those  requirements  in  deeds  emd 
instruments  recording  the  transfer  of  real 
property,  structures,  improvements. 

G.  Assurance  of  Nondiscrimination  on  the 
Basis  of  Disability 

As  required  by  U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance,"  at  49  CFR  part  27,  implementing 
the  Rehabilitation  Act  of  1973,  as  amended, 
and  the  Americans  with  Disabilities  Act  of 
1990,  as  amended,  the  Applicant  assures 
that,  as  a  condition  to  the  approved  or 
extension  of  any  Federal  assistance  awarded 
by  FTA  to  construct  any  facility,  obtain  any 
rolling  stock  or  other  equipment,  undertake 
studies,  conduct  research,  or  to  participate  in 
or  obtain  any  benefit  from  any  program 
administered  by  FTA,  no  otherwise  qualified 
person  with  a  disability  shall  be,  solely  by 
reason  of  that  disability,  excluded  from 
participation  in,  denied  the  benefits  of,  or 
otherwise  subjected  to  discrimination  in  any 
program  or  activity  receiving  or  benefiting 
from  Federal  assistance  administered  by  the 
FTA  or  any  entity  within  U.S.  DOT.  The 
Applicant  assures  that  project 
implementation  and  operations  so  assisted 
will  comply  with  all  applicable  requirements 
of  U.S.  DOT  regulations  implementing  the 
Rehabilitation  Act  of  1973,  as  amended,  29 
U.S.C.  794,  and  the  Americans  with 
Disabilities  Act  of  1990,  as  amended,  42 
U.S.C.  12101  et  seq.  at  49  CFR  parts  27,  37, 
and  38,  and  any  applicable  regulations  and 
directives  issued  by  other  Federal 
departments  or  agencies. 

I.  Certifications  Prescribed  by  the  Office  of 
Management  and  Budget  (SF-424B  and  SF- 
424D) 

The  Applicant  certifies  that  it: 
(1)  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial,  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management,  and 
completion  of  the  project  described  in  its 
application. 
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(2)  Will  give  FTA.  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the 
state,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the 
award;  and  will  establish  a  proper  accounting 
.system  in  accordance  with  generally 
accepted  accounting  standards  or  agency 
directives. 

(3)  Will  establi.sh  safeguard  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest  or  personal  gain. 

(4)  Will  initiate  and  complete  the  work 
within  the  applicable  project  time  periods 
following  receipt  of  FTA  approval. 

(5)  Will  comply  with  all  statutes  relating  to 
nondiscrimination  including,  but  not  limited 
to: 

(a)  Title  VI  of  the  Civil  Rights  Act,  42 
U.S.C.  2000d,  which  prohibits  discrimination 
on  the  basis  of  race,  color,  or  national  origin; 

(b)  Title  IX  of  the  Education  Amendments 
of  1972,  as  amended,  20  U.S.C.  1681,  1683, 
and  1685  through  1687,  which  prohibits 
discrimination  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C.  794,  which 
prohibits  discrimination  on  the  basis  of 
handicaps; 

(d)  The  Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101  through  6107, 
which  prohibit  discrimination  on  the  basis  of 
age; 

(e)  The  D.ug  Abuse  Office  and  Treatment 
Act  of  1972.  Pub.  L.  92-255,  March  21,  1972, 
and  amendments  thereto,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse; 

(f)  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention  Act  of  1970,  Pub.  L. 
91-616,  Dec.  31, 1970,  and  amendments 
thereto,  relating  to  nondiscrimination  on  the 
basis  of  alcohol  abuse  or  alcoholism; 

(g)  The  Public  Health  Service  Act  of  1912, 
as  amended,  42  U.S.C.  290dd-3  and  290ee- 
3,  related  to  confidentiality  of  alcohol  and 
drug  abuse  patient  records; 

(h)  Title  Vin  of  the  Civil  Rights  Act,  42 
U.S.C.  3601  et  seq.,  relating  to 
nondiscrimination  in  the  sale,  rental,  or 
financing  of  housing; 

(i)  Any  other  nondiscrimination  provisions 
in  the  specific  statutes  under  which  Federal 
assistance  for  the  project  may  be  provided 
including,  but  not  limited  to  section  1101(b) 
of  the  Transportation  Equity  Act  for  the  21st 
Century,  23  U.S.C.  101  note,  which  provides 
for  participation  of  disadvantaged  business 
enterprises  in  FTA  programs;  and 

(j)  The  requirements  of  any  other 
nondiscrimination  statute(s)  that  may  apply 
to  the  project. 

(6)  Will  comply,  or  has  complied,  with  the 
requirements  of  Titles  11  and  III  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as 
amended,  (Uniform  Relocation  Act)  42  U.S.C. 
4601  et  seq..  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  of  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases.  As  required  by  U.S.  DOT 


regulations,  "Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  for  Federal 
and  Federally  Assisted  Programs,"  at  49  CFR 
24.4,  and  sections  210  and  305  of  the 
Uniform  Relocation  Act,  42  U.S.C.  4630  and 
4655,  the  Applicant  assures  that  it  has  the 
requisite  authority  under  applicable  state  and 
local  law  and  will  comply  or  has  complied 
with  the  requirements  of  the  Uniform 
Relocation  Act,  42  U.S.C.  4601  et  seq.,  and 
U.S.  DOT  regulations,  "Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  for 
Federal  and  Federally  Assisted  Programs."  49  . 
CFR  part  24  including,  but  not  limited  to  the 
following: 

(a)  The  Applicant  will  adequately  inform      ' 
each  affected  person  of  the  benefits,  policies, 
and  procedures  provided  for  in  49  CFR  part 
24: 

(b)  The  Applicant  will  provide  fair  and 
reasonable  relocation  payments  and 
assistance  required  by  42  U.S.C.  4622,  4623, 
and  4624;  49  CFR  part  24;  and  any  applicable 
FTA  procedures,  to  or  for  families, 
individuals,  partnerships,  corporations  or 
associations  displaced  as  a  result  of  any 
project  financed  with  FTA  assistance; 

(c)  The  Applicant  will  provide  relocation 
assistance  programs  offering  the  services 
described  in  42  U.S.C.  4625  to  such 
displaced  families,  individuals,  partnerships, 
corporations,  or  associations  in  the  manner 
provided  in  49  CFR  part  24  and  FTA 
procedures; 

(d)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement  dwellings 
to  displaced  families  and  individuals  as 
required  by  42  U.S.C.  4625(c)(3); 

(e)  The  Applicant  will  carry  out  the 
relocation  process  in  such  a  manner  as  to 
provide  displaced  persons  with  uniform  and 
consistent  services,  and  will  make  available 
replacement  housing  in  the  same  range  of 
choices  with  respect  to  such  housing  to  all 
displaced  ptersons  regardless  of  race,  color, 
religion,  or  national  origin:  and 

(f)  In  acquiring  real  property,  the  Applicant 
will  be  guided  to  the  greatest  extent 
practicable  under  state  law,  by  the  real 
propertv  acquisition  policies  of  42  U.S.C. 
4651  and  4652; 

(g)  The  Applicant  will  pay  or  reimburse 
property  owners  for  necessary  expenses  as 
specified  in  42  U.S.C.  4653  and  4654,  with 
the  understanding  that  FTA  will  participate 
in  the  Applicant's  eligible  costs  of  providing 
payments  for  those  expenses  as  required  by 
42'U.S.C.  4631; 

(h)  The  Applicant  will  execute  such 
amendments  to  third  party  contracts  and 
subagreements  financed  with  FTA  assistance 
and  execute,  furnish,  and  be  bound  by  such 
additional  documents  as  FTA  may  determine 
necessary  to  effectuate  or  implement  the 
assurances  provided  herein;  and 

(i)  The  Applicant  agrees  to  make  these 
assurances  part  of  or  incorporate  them  by 
reference  into  any  third  party  contract  or 
subagreement,  or  any  amendments  thereto, 
relating  to  any  project  financed  by  FTA 
involving  relocation  or  land  acquisition  and 
provide  in  any  affected  document  that  these 
relocation  and  land  acquisition  provisions 
shall  supersede  any  conflicting  provisions. 

(7)  To  the  extent  applicable,  will  comply 
with  provisions  of  the  Hatch  Act,  5  U.S.C. 


1501  through  1508,  and  7324  through  7326, 
which  limit  the  political  activities  of  state 
and  local  agencies  and  their  officers  and 
employees  whose  principal  employment 
activities  are  financed  in  whole  or  part  with 
Federal  funds  including  a  Federal  loan,  grant, 
or  cooperative  agreement,  but  pursuant  to  23 
U.S.C.  142(g),  does  not  apply  to  a 
nonsupervisory  employee  of  a  transit  system 
(or  of  any  other  agency  or  entity  performing 
related  functions)  receiving  FTA  assistance  to 
whom  the  Hatch  Act  does  not  otherwise 
apply.  n 

(8)  To  the  extent  applicable,  will  comply 
with  the  Davis-Bacon  Act,  as  amended,  40 
U.S.C.  276a  through  276a(7),  the  Copeland 
Act,  as  amended,  18  U.S.C.  874  and  40  U.S.C. 
276c,  and  the  Contract  Work  Hours  and 
Safety  Standards  Act,  as  amended.  40  U.S.C. 
327  through  333,  regarding  labor  standards 
for  federally-assisted  subagreements. 

(9)  To  the  extent  applicable,  will  comply 
with  flood  insurance  purchase  requirements 
of  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended,  42 
U.S.C.  4012a(a),  requiring  recipients  in  a 
special  flood  hazard  area  to  participate  in  the 
program  and  purchase  flood  insurance  if  the 
total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

(10)  Will  comply  with  environmental 
standards  that  may  be  prescribed  to 
implement  the  following  Federal  laws  and 
executive  orders: 

(a)  Institution  of  environmental  quality 
control  measures  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  42  U.S.C.  4321  et  seq.  and 
Executive  Order  No.  11514,  as  amended,  42 
U.S.C.  4321  note; 

(b)  Notification  of  violating  facilities 
pursuant  to  Executive  Order  No.  11738,  42 
U.S.C.  7606  note; 

(c)  Protection  of  wetlands  pursuant  to 
Executive  Order  No.  11990.  42  U.S.C.  4321 
note; 

(d)  Evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  Executive 
Order  11988,  42  U.S.C.  4321  note; 

(e)  Assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  pursuant  to  the  requirements  of 
the  Coastal  Zone  Management  Act  of  1972,  as 
amended,  16  U.S.C.  1451  et  seq. 

(fl  Conformity  of  Federal  actions  to  State 
(Clean  Air)  Implementation  Plans  under 
section  176(c)  of  the  Clean  Air  Act  of  1955, 
as  amended,  42  U.S.C.  7401  et  seq.; 

(g)  Protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking 
Water  .^ct  of  1974.  as  amended,  42  U.S.C. 
300h  et  seq.; 

(h)  Protection  of  endanfgered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  Endangered  Species  Act  of  1973. 
as  amended,  16  U.S.C.  1531  ef  seq.;  and 

(i)  Environmental  protections  for  Federal 
transit  programs,  including,  but  not  limited 
to  protections  for  a  park,  recreation  area, Mr 
wildlife  or  waterfowl  refuge  of  national,  state, 
or  local  significance  or  any  land  from  a 
historic  site  of  national,  state,  or  local 
significance  used  in  a  transit  project  as 
required  by  49  U.S.C.  303. 

(11)  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968,  as  amended,  16  U.S.C. 
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tpei 

FTA  in  assuring 
section  106  of  the  National 
Preservation  Act  of  1966,  as 

C.  470f,  Executive  Order 
deniiBcation  and  protection  of 
16  U.S.C.  470  note,  and 
1  and  Historic  Preservation 
aknended,  16  U.S.C.  469a-l 


II  al 


pro  1 


ily  with  the  Lead-Based 
^evention  Act,  42  U.S.C. 
ibits  the  use  of  lead-based 
construction  or  rehabilitation  of 
:  structi  ires. 

c  ispose  of,  modify  the  use  of, 
tei  ms  of  the  real  property  title, 
in  the  site  and  facilities  on 
constru  ition  project  supported  with 
t  ikes  place  without 
nstructions  from  the 


prop  frty 


wi 


1271  et  seq 
components  of 
rivers  systems 

(12)  Will  assis  t 
compliance  witl 
Historic 
amended,  16  U, 
No.  11593  (i 
historic  propertifes) 
the  Archaeologi 
Actof  1974,  as 
ef  seq. 

(13)  Will  com 
Paint  Poisoning 
4801,  which 
paint  in 
residence 

(14)  Will  not 
or  change  the 
or  other  interest 
which  a 
FTA  assistance 
permission  and 
awarding  agenc] 

(15)  Will  reco 
title  of  real 
directives  and 
title  of  real  pro 
part  with  Federa 
nondiscrimination 
the  project. 

(16)  Will  com 
concerning  the 
of  construction 
any  constructior 
assistcmce.  As 
regulations 
41.117(d),  befon 
building  fmance  1 
will  obtain  a  cerji 
the  seismic  d 
requirement's  of 

(17)  Will  prov 
and  adequate 
construction  site 
with  FTA 
complete  work 
plans  and  specif 
progress  reports 
as  may  be  requi 

(18)  Will  com 
Research  Act, 
as  amended,  re| 
human  subjects 
development, 
supported  by 


rela  ing  to  protecting 

national  wild  and  scenic 


p  irty 


the  Federal  interest  in  the 
in  accordance  with  FTA 
nclude  a  covenant  in  the 
y  acquired  in  whole  or  in 
assistance  funds  to  assure 
during  the  useful  life  of 


ly  with  FTA  requirements 
drafting,  review,  and  approval 
lans  and  specifications  of 
project  supported  with  FTA 
required  by  U.S.  DOT 
ic  Safety,"  49  CFR 
accepting  delivery  of  any 
with  FTA  assistance,  it 
ficate  of  compliance  with 

and  construction 
19  CFR  part  41. 
de  and  maintain  competent 
engineering  supervision  at  the 
of  any  project  supported 
to  ensure  that  the 
(^informs  with  the  approved 
cations  and  will  furnish 
and  such  other  information 

by  FTA  or  the  State, 
ly  with  the  National 

L.  93-348,  July  12,  1974, 
ng  the  protection  of 
nvolved  in  research, 
related  activities 
Federal  assistance. 


'Seism 


lesi|  n 


.  assists  nee 


rsdl 


Pib 
gi  irdi 


and 


(19)  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966,  as  amended,  7 
U.S.C.  2131  et  seq.  pertaining  to  the  care, 
handling,  and  treatment  of  warm  blooded 
animals  held  for  research,  teaching,  or  other 
activities  supported  by  FTA  assistance. 

(20)  Will  have  performed  the  financial  and 
compliance  audits  required  by  the  Single 
Audit  Act  Amendments  of  1996,  31  U.S.C. 
7501  et  seq.  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and 
Non-Profit  Organizations  and  Department  of 
Transportation  provisions  of  OMB  A-133 
Compliance  Supplement,  April,  1999." 

(21)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  the  project. 

11.  Lobbying  Certification  for  an  Application 
Exceeding  $100,000 

An  Applicant  that  submits,  or  intends  to 
submit  this  fiscal  year,  an  application  for 
Federal  assistance  exceeding  $100,000  must 
provide  the  following  certification. 
Consequently,  FTA  may  not  provide  Federal 
assistance  for  an  application  exceeding 
$100,000  until  the  Applicant  provides  this 
certification  by  selecting  category  "11"  on  the 
Signature  Page  at  the  end  of  this  document. 

A.  As  required  by  U.S.  DOT  regulations, 
"New  Restrictions  on  Lobbying,"  at  49  CFR 
20.110,  the  Applicant's  authorized 
representative  certifies  to  the  best  of  his  or 
her  knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 

(1)  No  Federal  appropriated  funds  have 
been  or  will  be  paid,  by  or  on  behalf  of  the 
Applicant,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress 
pertaining  to  the  award  of  any  Federal 
assistance,  or  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  assistance  agreement;  and 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  any 
application  to  FTA  for  Federal  assistance,  the 
Applicant  assures  that  it  will  complete  and 


submit  Standard  Form-LLL,  "Disclosure 
Form  to  Report  Lobbying,"  including  the 
information  required  by  the  form's 
instructions,  which  may  be  amended  to  omit 
such  information  as  permitted  by  31  U.S.C. 
1352. 

B.  The  Applicant  understands  that  this 
certification  is  a  material  representation  of 
fact  upon  which  reliance  is  placed  and  that 
submission  of  this  certification  is  a 
prerequisite  for  providing  Federal  assistance 
for  a  transaction  covered  by  31  U.S.C.  1352. 
The  Applicant  also  understands  that  any 
person  who"  fails  to  file  a  required 
certification  shall  be  subject  to  a  civil  penalty 
of  not  less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

III.  School  Transportation  Agreement 

An  Applicant  seeking  FTA  assistance  to 
acquire  or  operate  transportation  facilities 
and  equipment  acquired  with  Federal 
assistance  authorized  by  49  U.S.C.  chapter  53 
or  Title  23,  U.S.C.  must  agree  as  follows. 
Consequently,  FTA  may  not  provide 
assistance  for  transportation  facilities  until 
the  Applicant  enters  into  this  Agreement  by 
selecting  category  "III"  on  the  TEAM  system 
certifications  and  assurances  tab  page  or  on 
the  Signature  Page  at  the  end  of  this 
document. 

A.  As  required  by  49  U.S.C.  5323(fl  and 
FTA  regulations,  "School  Bus  Operations,"  at 
49  CFR  605.14,  the  Applicant  agrees  that  it 
and  all  its  recipients  will: 

(1)  Engage  in  school  transportation 
operations  in  competition  with  private 
school  transportation  operators  only  to  the 
extent  permitted  by  49  U.S.C.  5323(f),  and 
implementing  regulations,  and 

(2)  Comply  with  the  requirements  of  49 
CFR  part  605  before  providing  any  school 
transportation  using  equipment  or  facilities 
acquired  with  Federal  assistance  awarded  by 
FTA  and  authorized  by  49  U.S.C.  chapter  53 
or  Title  23  U.S.C.  for  transportation  projects. 

B.  The  Applicant  understands  that  the 
requirements  of  49  CFR  part  605  will  apply 
to  any  school  transportation  it  provides,  the 
definitions  of  49  CFR  part  605  apply  to  this 
school  transportation  agreement,  and  a 
violation  of  this  agreement  may  require 
corrective  measures  and  the  imposition  of 
penalties,  including  debarment  from  the 
receipt  of  further  Federal  assistance  for 
transportation. 


Federal  Register / Vol.  65,  No.  11 /Tuesday,  January  18,  2000 /Notices 


2781 


Over-the-Road  Bus  Accessibility  Program  Certifications  and  Assurances  for  FTA 


Assistance 


NAME  OF  APPLICANT: 


The  Applicant  agrees  to  comply  with  applicable  requirements  of  Categories  l-III. 


(The  Applicant  may  make  this  selection  in  lieu  of  individual  selections  below.) 


OR 


The  applicant  agrees  to  comply  with  the  applicable  requirements  of  the  following  categories  it 
has  selected: 


I.    Certifications  and  Assurances  Required  of  Each  Applicant 


II.  Lobbying  Certification 


III.  School  Transportation  Agreement 


Over-the-Road  Bus  Accessibility  Certifications  and  Assurances 
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Name  (»f  Applicant: 


Name  i  nd  relationship  of  Authorized  Representative: 


E  Y  SIGNING  BELOW  I, 


(name),  on  behalf  of  the 


Applicint,  declare  that  the  Applicant  has  duly  authorized  me  to  make  these  certifications  and 
assurar  ces  and  bind  the  Applicant's  compliance.  Thus,  the  Applicant  agrees  to  comply  with  all 
Federa  statutes,  regulations,  executive  orders,  and  administrative  guidance  required  for  each 
applicajtion  it  makes  to  the  Federal  Transit  Administration  (FT A). 

FITA  intends  that  the  certifications  and  assurances  the  Applicant  selects  on  the  other  side  of 
this  document  should  apply,  as  required,  to  each  project  for  which  the  applicant  seeks  FTA 
assistance 

le  applicant  affirms  the  truthfulness  and  accuracy  of  the  certifications  and  assurances  it 
has  maHe  in  the  statements  submitted  herein  with  this  document  and  any  other  submission  made 


SC 


and  acknowledges  that  the  provisions  of  the  Program  Fraud  Civil  Remedies  Act  of  1986, 
3801  et  seq.,  as  implemented  by  U.S.  DOT  regulations,  "Program  Fraud  Civil 

es,"  49  CFR  part  3 1  apply  to  any  certification,  assurance  or  submission  made  to  FTA 

inal  fraud  provisions  of  18  U.S.C.  1001  apply  to  any  certification,  assurance,  or 
submission  made  in  connection  with  any  other  program  administered  by  FTA. 

signing  this  document,  I  declare  under  penalties  of  perjury  that  the  foregoing 
certificktions  and  assurances,  and  any  other  statements  made  by  me  on  behalf  of  the  Application 


to  FTA, 
31  U. 
Remedi 
The 


cnm 


III 


are  tru( ;  and  correct. 

Signati  ire 

Date 
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Name 


Authorized  Representative  of  Applicant 


Affirmation  of  Applicant's  Attorney 


For 


(Name  of  Applicant) 

As  the  undersigned  legal  counsel  for  the  above  name  applicant,  I  hereby  affirm  to  the 
Applicant  that  it  has  authority  under  state  and  local  law  to  make  and  comply  with  the 
certifications  and  assurances  as  indicated  on  the  foregoing  pages.  I  further  affirm  that,  in  my 
opinion,  the  certifications  and  assurances  have  been  legally  made  and  constitute  legal  and 
binding  obligations  on  the  applicant. 

I  further  affirm  to  the  Applicant  that,  to  the  best  of  my  knowledge,  there  is  no  legislation  or 
litigation  pending  or  imminent  that  might  adversely  affect  the  validity  of  these  certifications  and 
assurances,  or  of  the  performance  of  the  project.  Furthermore,  if  I  become  aware  of 
circumstances  that  change  the  accuracy  of  the  foregoing  statements,  I  will  notify  the  applicant 
promptly,  which  may  so  inform  FT  A. 


Signature 


Date 


Name 


Applicant's  Attorney 


Each  Applicant  for  FTA  financial 
assistance  and  each  FTA  grantee  with 
an  active  capital  project  must  provide 
an  attorney's  affirmation  of  the 
Applicant's  legal  capacity. 


Appendix  D — Grant  Application 
Checklist 

1.  Transmittal  letter 

2.  Project  Eligibility 

3.  Project  Information 

4.  Project  Narrative 


5.  Fleet  Information 

6.  Service  Information 

7.  Labor  Information  43 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


APPENDIX  E 


OMB  Aonroval  No.  0348-0043 


I.TYPtOf  SUBMBSJON: 

Ajppiicslion 

[J  ConanKtiaa 


».  APf>UCA»  T  MFORMA'HON 


LcgilNMiM: 


Pieoppliriition 

I    1  C^MISUUCtkMI 

n  Moi»-Con«tnictlon 


2.  DATE  SUBMITTEO 


3.  DATE  RECaVEO  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Apptcant  Idenliiier 


Slate  Appficalkm  WentHier 


Federal  Wemieer 


Address  (sf*t  dly.  county.  State,  tndapcode): 


S.  EMPLOYE^ 
a.  TYPE  OF  API 


lOENTmCATION  NUMBER  (EM): 

I  M   I  I  I 


PPUCATION: 

n  •*»»         D  CooBnoaUon  D  R«vl«loo 

» Revision.  ei<lef  appropriate  letter(s)  in  box(es)  I      I     I      I 

A  Increase  Award  B.  Decrease  Award        C.  Increase  Duration 

D.  Oecreas*  Duration    09\«i(sf>ealyJ: 


.eilteri 


10.  CATALOG  •  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TTTIE 


cD-nn: 


12.  AREAS  /*FECTEO  BY  PROJECT /Cefesi  Counties.  Stales,  ale): 


Organizational  Mrti. 


N»ne  and  telephone  number  ot  person  to  be  contacted  on  matters  involvin) 
this  appicalion/'pve  area  code) 


7.  TYPE  OF  APPUCANT:  (enter  appmphale  letter  in  txa) 

A.  Sute  H.  Independent  School  Oist. 

B.  County  I.  Stale  Cantro*ed  Institution  oi  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L  Individual 

F.  Inlermunicipal  M.  Prof  I  Organization 

G.  Special  District  N.  Other  (Spediy) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TTTLE  OF  APPUCANTS  PROJECT: 


13.  PROPOStO  PROJECT 


Start  Dale 


IS.  ESTWAT  -D  FUNDING: 


a.Fed«al 


b.  AMiicanI 


cSlale 


d.  Local 


e.  Other 


I.  Program  ln<  sme 


g.  TOTAL 


Ending  Dale 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Proiect 


16.  IS  APPUCAT10N  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  TMIS  PREAPPUCATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  OEUNQUENT  ON  ANY  FEDERAL  DEBT? 
G  Yes    H  *Yes,'  anadi  an  explanatkin.  Q  No 


It.  TO  THE  BfeST  OF  MY  KNOWLEDGE  AND  BEUEF.  ALL  DATA  M  THIS  APPUCATlONffTlEAPPUCATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCAKT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Nam«of  AUhorized  Representative 


d.  Signature  d  Atjttwnzed  Representative 


tureoiA 
lEfwin 


b.  Title 


c  Telephone  Number 


e.  Date  Signed 


PicviouB  E(Mii)n  Usable 
Authorized  tor  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescrt>ed  by  OMB  Circular  A-10e 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  lor  this  coUection  o«  jnlormaBoo  is  estonated  to  average  45  minutes  per  response,  indudvig  time  lor  reviewng 
nstructions.  searcJiir>g  existing  data  sources,  gatherir>g  and  maintaiing  the  data  r>eeded.  ard  completing  and  reviewwjg  the  coUection  o» 
information.  Send  oonwnents  regarding  the  txjrden  estimate  or  any  other  aspect  ol  Ihes  cottection  of  inlormatwo.  mduiSng  suggestKjns  lor 
reduc»ig  this  burden,  to  the  OHice  ol  Management  and  Budget,  Papennrork  Reduction  Project  (034ftOO43).  Washktgton.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  lacesheei  lor  preapplications  and  appiicalions  submitted  lor  Federal  assistance.  It 
wJO  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  establrshed  a  review  arxJ  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 

1.  Sell-explartatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  Stale  il 
applicable)  and  applicant's  control  numt>er  (il  applicable). 

3.  State  use  only  (ii  applicable). 

4.  II  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identilier  number.  II  kx  a  r>ew  project, 
leave  blank. 

5.  Legal  name  ol  applicani,  rtame  o(  primary  organizational  unit 
which  wil  indertake  the  assistance  activity,  complete  address  ol 
ttte  appiicartl.  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  eipplcation. 

6.  Enter  Employer  IdentiTicatkm  IMumber  (Eir<0  as  assigned  by  the 
Internal  Reverwe  Service. 


Item; "  Entry: 

12.  List  only  the  largest  politicai  entities  aflected  (e.g..  State, 
courtties.  cities). 

13.  Sell-explar»tory. 

1 4.  List  tre  applicants  Congresskmal  District  and  any 
Oistrici(s)  aflected  by  ttte  program  or  project 

15.  ArT>oor»t  requested  or  to  be  contributed  during  the  lust 
lurKJing/budget  penod  by  each  contribulor.  Vakje  ol  in- 
kind  contnbutions  shouM  be  included  on  appropriate 
iirtes  as  appfecabie.  H  the  action  ¥mU  resu*  in  a  dollar 
char>ge  to  an  existing  award,  indK3le  onir  the  amount 
ol  tf>e  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  II  tx>lh  t>asic  arx)  supplemental  arrKiunts 
are  irx:kjded,  show  t>reakdown  on  an  attached  sheet. 
For  multiple  program  lundng.  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 


7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  arxl  enter  appropriate  lener(s)  in  the 
space(s)  provided: 


16.         Applicants  shouW  contact  the  Stale  Single  Point  ol 

Contact  (SPOC)  lor  Federal  Executive  Order  12372  to 
determine  whether  the  appfccatkyi  is  subject  to  the 
State  intergovernmental  review  process. 


9. 


-  "New"  means  a  new  assistartce  award. 

-  "Contirjuatton"  means  an  extension  tor  an  additxirtal 
lurxfing/budget  period  for  a  project  with  a  projected 
completnn  date. 

-  "Revision'  means  any  change  in  the  Federal 
Government's  financial  obligatkxi  or  conbrtgent 
liability  from  an  existing  obligation. 

Name  ol  Federal  agency  from  which  assistance  is  being 
requested  with  Ihis  apphcatton. 


17.         This  questk>n  applies  to  the  appbcanl  organizatnn.  not 
the  person  who  signs  as  the  authorized  representatjve. 
Categories  ol  debt  ir>clude  delirxjuent  audit 
disalowances,  k>ans  and  taxes. 


18.         To  be  sigrted  t>y  the  authorized  represeritative  ol  the 
applcanL  A  copy  ol  the  governing  txxly's 
authorizatkm  for  you  to  sign  thts  applicatioo  as  official 
representative  must  be  on  lile  n  tt»e  applicant's  oHice. 
(Certain  Federal  agertcies  may  require  Biat  this 
authonzatkm  be  submitted  as  part  of  the  application.) 


10.        Use  the  Catatog  of  Federal  Domestic  Assistance  r>umber  a»>d 
title  ol  the  program  under  which  assistance  is  requested. 


11.         Enter  a  brief  descriptive  title  ol  the  pwoject  If  more  than  one 
program  is  involved,  you  shouW  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  kxatiorv  For 
preapplications.  use  a  separate  sheet  to  provide  a  summary 
description  ol  this  project 
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DEPARTMENt  OF  EDUCATION 

(CFDA  No.:  84.l|95B) 

Bilingual  Eduiation:  Training  for  All 
Teachers;  Not  ice  inviting  Applications 
for  New  Awari  is  for  Fiscal  Year  (FY) 
2000 

Note  to  App  icants:  This  notice  is  a 
complete  appl  cation  package.  Together 
with  the  statu!  s  authorizing  the  program 
and  the  applicible  regulations 
governing  this  program,  including  the 
Education  Dep  artment  General 
Administrative  Regulations  (EDGAR), 
this  notice  con  tains  all  of  the 
information,  a  jplication  forms,  and 
instructions  n(  eded  to  apply  for  a  grant 
under  this  pro  ;ram. 

Purpose  of  I  rogram:  This  program 
provides  grant  >  to  incorporate  courses 
and  curricula  i  »n  appropriate  and 
effective  instn  ctional  and  assessment 
methodologies ,  strategies  and  resources 
specific  to  lim  ted  English  proficient 
students,  into  )reservice  and  inservice 
professional  d  ivelopment  programs  for 
teachers,  pupi  services  personnel, 
administrators ,  and  other  educational 
personnel  in  o  der  to  prepare  such 
individuals  to  provide  effective  services 
to  limited  Eng  ish  proficient  students. 
The  program  f  )cuses  on  the 
development  c  f  coursework  and 
curricula  for  p  "ofessional  development 
programs  for  c  jrrently  practicing 
teachers  and  o  her  educational 
persoimel  whc  provide  instruction  or 
support  to  LEF  students,  but  who  do  not 
expect  to  beco  ne  bilingual  education  or 
English  as  a  second  language  specialists. 
Funds  under  t  lis  program  may  be  used 
to  provide  for  he  development  of 
training  progn  ms  in  collaboration  with 
other  program!!,  such  as  programs 
authorized  uni  ler  Titles  I  and  II  of  this 
Act  and  under  the  Head  Start  Act. 

Eligible  Applicants:  One  or  more 
institutions  of  ligher  education  (IHEs); 
one  or  more  lo  :;al  educational  agencies 
(LEAs);  one  or  more  State  educational 
agencies  (SEAi  );  or  one  or  more 
nonprofit  orgaiizations  (NPOs)  which 
have  entered  i;  ito  consortia 
arrangements  '  vith  ein  IHE,  LEA,  or  SEA. 

Application. ;  Available:  January  18, 
2000. 

Deadline  foi  Transmittal  of 
Applications:  Aaich  8,  2000. 

Deadline  foi  Intergovernmental 
Review:  May  9 ,  2000. 

Available  Fi  nds:  $8  million. 

Estimated  R  jnge  of  Awards: 
$150,000-$25(  1,000. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  A  umber  of  Awards:  40. 

Note:  The  De[  artment  of  Education  is  not 
bound  by  any  as  timates  in  this  notice. 


Project  Period:  Up  to  36  Months. 
Applicable  Regulations 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  74,  75,  77,  79,  80,  81,  82,  85,  and 
86. 

Description  of  Program 

The  statutory  authorization  for  this 
progreun,  and  the  application 
requirements  that  apply  to  this 
competition,  are  set  forth  in  sections 
7142  and  7146-7150  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  by  the  Improving  America's 
Schools  Act  of  1994  (20  U.S.C.  7472  and 
7476-7480),  Pub.  L.  103-382,  enacted 
October  20,  1994. 

Activities  conducted  under  this 
program  must  assist  educational 
personnel  in  meeting  State  and  local 
certification  requirements  for  bilingual 
education  and,  wherever  possible,  must 
lead  to  the  awarding  of  college  or 
university  credit. 

Priorities 

Competitive  Priority 

The  Secretary,  under  34  CFR 
75.105(c)(2)(i)  and  34  CFR  299.3(b), 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  up  to  3  points  for 
an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Communityjs 
comprehensive  commimity 
fevitalization  strategies. 

Note:  For  a  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  go  to:  http:// 
www.ezec.gov/ezec/mainraap.html  and 
http://www.hud.gov/pressrel/ezec/ 
urban.html. 

Invitational  Priority 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  receives  no 
competitive  or  absolute  preference  over 
other  applications  (34  CFR  75.105(c)(1)). 

Projects  that  incorporate  training  in 
family  involvement  into  formal 
induction  programs  for  beginning 


secondary  teachers  or  ongoing 
professional  development  programs  for 
currently  practicing  secondary  teachers. 

Selection  Criteria: 

The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  for  new  grants 
under  this  competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

(a)  Significance  (10  points).  (1)  The 
Secretciry  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significcmce  of 
the  proposed  project  the  Secretary 
considers  the  likelihood  that  the 
proposed  project  will  result  in  system 
change  or  improvement. 

(Authority:  34  CFR  75.210  (b)  (1)  and  {2)(v))   " 

(b)  Need  for  project  (10  points).  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  the  magnitude  of  those  gaps 
or  weaknesses. 

(Authority:  34  CFR  75.210  (a)(1)  and  (2)(i) 
and  (v)) 

(c)  Quality  of  the  project  design  (45  points). 
(1)  The  Secretary  considers  the  quality  of  the 
design  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the  design 
of  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved  by 
the  proposed  project  are  clearly  specified  and 
measurable. 

(ii)  The  extent  to  which  the  design  of  the 
proposed  project  is  appropriate  to,  and  will 
successfully  address,  the  needs  of  the  target 
population  or  other  identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(iv)  The  extent  to  which  the  design  of  the 
proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(v)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar  or 
related  efforts,  and  with  other  appropriate 
community,  State,  and  Federal  resources. 

(vi)  The  extent  to  which  the  proposed 
project  represents  an  exceptional  approach 
for  meeting  the  statutory  purposes  and 
requirements. 
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(Authority:  34  CFR  75.210(c)(1)  and  (2)(i), 
(ii),  (xii),  (xiii),  (xiv),  and  xvi). 

(d)  Quality  of  project  services  (5  points).  (1) 
The  Secretary  considers  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
ser\'ices  to  be  provided  by  the  proposed    ■ 
project,  the  Secretary  considers  the  quality 
and  sufficiency  of  strategies  for  ensuring 
equal  access  and  treatment  for  eligible  project 
participants  who  are  members  of  groups  that 
have  traditionally  been  underrepresented 
based  on  race,  color,  national  origin,  gender, 
age,  or  disability. 

(Authority:  34  CFR  75.210(d)(1)  and(2). 

(e)  Quality  of  project  personnel  (5  points). 
(1)  The  Secretary  considers  the  quality  of  the 
personnel  who  will  carry  out  the  proposed 
project. 

(2)  In  determining  the  quality  of  project 
personnel,  the  Secretary  considers  the  extent 
to  which  the  applicant  encourages 
applications  for  employment  from  persons 
who  are  members  of  groups  that  have 
traditionally  been  underrepresented  based  on 
race,  color,  national  origin,  gender,  age,  or 
disability. 

(3)  In  addition,  the  Secretary  considers  the 
qualifications,  including  relevant  training 
and  experience,  of  key  project  personnel. 

(Authority:  34  CFR  75.210(e)(l),(2)  and 
(3)(ii)) 

(f)  Quality  of  the  management  plan.  (5 
points)  (1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  the  procedures 
for  ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(iii)  How  the  applicant  will  ensure 
that  a  diversity  of  perspectives  are 
brought  to  bear  in  the  operation  of  the 
proposed  project,  including  those  of 
parents,  teachers,  the  business 
community,  a  variety  of  disciplinary 
and  professional  fields,  recipients  or 
beneficiaries  of  services,  or  others,  as 
appropriate. 

(Authority:  34  CFR  75.210(g)(1)  and 
(2)(i)(ii)(v) 

(g)  Quality  of  the  project  evaluation. 
(20  points)  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 


(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(Authority:  34  CFR  75.210(b)(1)  and 
(2)(iii),(iv),  and  (vi)). 

Intergovernmental  Review  of  Federal 
Programs: 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

'rtie  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  streiigthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372. 

Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
immediately  contact  the  Single  Point  of 
Contact  for  each  of  those  States  and 
foUow  the  procedure  established  in  each 
State  under  the  Executive  Order.  If  you 
want  to  know  the  name  and  address  of 
any  State  Single  Point  of  Contact,  see 
the  list  published  in  the  Federal 
Register  on  April  28,  1999  (64  PR 
22963)  or  you  may  view  the  latest  SPOC 
list  on  the  OMB  Web  site  at  the 
following  address:  http:// 
v»rww.whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  area-wide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 


CFDA#  84.195B,  U.S.  Department  of 
Education,  Room  7E200.  400  Maryland 
Ave  SW.,  Washington,  D.C.  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  Standard  Time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.195B), 
Washington,  D.C.  20202^725  or 

(2)  Hand-deliver  the  original  and  tv,ro 
copies  of  the  application  by  4:30  p.m. 
(Eastern  Standard  Time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.195B),  Room 
#3633,  Regional  Office  Building  #3.  7th 
and  D  Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  hot 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2>The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt    , 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
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one  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assuremces,  and  two  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  No  grant 
may  be  awarded  unless  a  completed 
application  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 

Petraine Johnson@ed.gov  or  Cynthia 

Ryan  (202)  205-8842  at  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  5090,  Switzer  Building, 
Washington,  D.C.  20202-6510. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g.,  braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  persons  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.htinl 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fi'ee  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
fi-ee  at  1-888-293-6498  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  at  GPO 
access  at: 

http://www.access.gpo.gov/nara/endex.html 

Program  Authority:  20  U.S.C.  7472. 

Dated:  January  7,  2000. 
Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  niunber  for  this  information 


collection  is  OMB  No.  1885-0545. 
(Expiration  Date:  03/31/2002)  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  1 20 
hours  per  response,  including  the  time 
to  review  instructions,  search  existing 
data  resom^ces,  gather  the  data  needed, 
and  complete  emd  review  the 
information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to: 
U.S.  Department  of  Education, 
Washington,  D.C.  20202-4651.  If  you 
have  any  comments  or  concerns 
regarding  the  status  of  yoiu-  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington.  D.C.  20202- 
6510. 

Checklist  for  Applicants 

Forms  and  Other  Items  for  the 
Application 

D  1 .  Application  for  Federal 
Education  Assistance  (ED  Form  424). 

D  2.  Group  Application  Certification 
(if  applicable). 

D  3.  Budget  Information  (ED  Form 
No.  524). 

D  4.  Itemized  budget  for  each  project 
year. 

D  5.  Participant  Data. 

D  6.  Project  Documentation. 

Section  A — Copy  of  Transmittal  Letter 
to  SEA  requesting  SEA  to  comment  on 
application 

Section  B — Documentation  of 
Empowerment  Zone  or  Enterprise 
Community  (if  applicable) 

D  7.  Program  Assurances. 

D  8.  Assurances — Non-Construction 
Programs  (SF  424B). 

D  9.  Certifications  Regarding 
Lobbying;  Debarment  Suspension  and 
Other  Responsibility  Matters;  and  Drug- 
Free  Workplace  Requirements  (ED  80- 
0013). 

D  10.  Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  (ED  80-0014)  (if 
applicable). 

D  11.  Disclosure  of  Lobbying 
Activities  (SF-LLL). 

D  12.  Notice  to  All  Applicants  (GEPA 
Requirement)  (OMB  No.  1801-0004). 

a  13.  Table  of  Contents. 

D  14.  One-page  abstract  (single- 
spaced). 

D  15.  Application  Narrative  (not  to 
exceed  30  pages  double-spaced,  see 
instructions  below). 

D  16.  One  original  and  two  copies  of 
the  application  for  transmittal  to  the 
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Depaiiment's  Application  Control 
Center. 

17.  One  copy  of  the  application  to  the 
appropriate  State  Education  Agency. 

18.  One  copy  of  the  application  to  the 
appropriate  State  Single  Point  of 
Contact  (if  applicable). 

Mandatory  Page  Limits  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  30  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables  figiu'es 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to:  The 
Application  for  Federal  Assistance  Form 
(ED  424);  the  Budget  Information  Form 
(ED  524)  and  attached  itemization  of 
costs;  the  other  application  forms  and 
attachments  to  those  forms;  the 
assurances  and  certifications;  or  the 
one-page  abstract  and  table  of  contents. 
The  page  limit  applies  only  to  item  14 
in  the  Checklist  for  Applicants  provided 
above. 

If,  in  order  to  meet  the  page  limit,  you 
use  print  size,  spacing,  or  margins 
smaller  than  the  standard  specified  in 
this  notice,  your  application  will  not  be 
considered  for  funding. 

Application  Narrative  and  Abstract 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 
Provide  position  descriptions  for  key 
personnel.  Prepare  a  one-page  single- 
spaced  abstract  which  summarizes  the 
purpose,  design  and  expected  outcomes 
of  the  proposed  project. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  be  directly  applicable  to  the 
program  design  and  all  other  project 
components.  Prepare  an  itemized 
budget  for  each  year  of  requested 


funding.  Indirect  costs  for  institutions  of 
higher  education  which  are  the  ftscal 
agents  for  Training  for  All  Teachers 
Prograuns  are  limited  to  the  lower  of 
either  8%  of  a  modified  total  direct  cost 
base  or  the  institution  of  higher 
education's  actual  indirect  cost 
agreement.  A  modified  direct  cost  base 
is  defined  as  total  direct  costs  less 
stipends,  tuition  and  related  fees  and 
capital  expenditures  of  $5,000  or  more. 

(Authority:  34  CFR  75.562) 
Final  Application  Preparation 

Use  the  above  checklist  to  verify  that 
all  items  are  addressed.  Prepare  one 
original  with  an  original  signature,  and 
include  two  additional  copies.  Do  not 
use  elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  to 
the  Application  Control  Center  (ACC) 
and  postmarked  by  the  deadline  date. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7146(a)(4)  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended,  requires  all  applicants 
except  schools  funded  by  the  Bureau  of 
Indian  Affairs  to  submit  a  copy  of  their 
application  to  their  State  educational 
agency  (SEA)  for  review  and  comment 
(20  U.S.C.  7476(a)(4)).  Section  75.156  of 
EDGAR  requires  these  applicants  to 
submit  their  application  to  the  SEA  on 
or  before  the  deadline  date  for 
submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  should  be 
attached  to  the  Project  Documentation 
Form  contained  in  this  application 
package.  Applicants  are  reminded  that 
the  requirement  for  submission  to  the 
SEA  and  the  requirements  for  Executive 
Order  12372  referred  to  in  the  above 
notice  inviting  applications  are  two 
separate  requirements. 

Applicants  that  do  not  submit  a  copy 
of  their  application  to  their  SEA  will  not 
be  considered  for  funding. 

Questions  and  Answers 

May  Training  for  All  Teachers  Programs 
Provide  Training  to  Participants? 

In  addition  to  developing  and  revising 
courses  and  curricula  for  professional 
development  programs  for  all  teachers, 
applicants  may  implement  training 
activities  for  currently  practicing 
teachers  and  other  educational  ^ 

personnel,  including  beginning 
teachers,  who  are  not  bilingual 
education  or  English  as  a  second 
language  specialists,  but  who  provide 


services  to  LEP  students.  The  program 
addresses  the  need  for  teachers  and 
other  educational  personnel  to  acquire 
the  knowledge  and  skills  necessary  to 
provide  appropriate  and  effective 
services  to  limited  EngUsh  proficient 
students  and  their  families. 

What  Factors  Should  Be  Considered  in 
Designing  a  Training  for  All  Teachers 
Program? 

Applicants  should  consider  the 
characteristics  and  conditions  that  foster 
high-quality  professional  development, 
including  sustained  intensive  training 
activities  that  are  focused  on  a 
manageable  number  of  participants.  In 
determining  the  number  of  participants 
to  be  served,  applicants  should  consider 
the  capability  of  the  program  to  provide 
high-quality  professional  development 
for  all  participants  and  to  effectively 
evaluate  improved  teaching  and 
learning  as  a  result  of  the  program. 
Applicants  should  not  propose 
programs  that  are  so  large  in  scope  that 
they  dilute  the  quality  of  training. 

What  Are  the  Certification  Requirements 
for  the  Training  for  All  Teachers 
Program? 

The  Title  VII  statute  requires  grantees 
to  assist  educational  personnel  in 
meeting  state  and  local  certification 
requirements.  Courses  and  curricula 
developed,  revised  or  offered  must  be 
part  of  a  program,  which  would  lead  to 
State  and  local  certification.  However,  it 
is  not  a  requirement  that  participants 
trained  under  the  program  complete 
certification  requirements  during  the 
course  of  the  grant.  Emphasis  should  be 
placed  on  the  acquisition  of  the 
knowledge  and  skills  necessary  to  meet 
the  needs  of  limited  English  proficient 
students. 

What  Information  May  Be  Helpful  in 
Preparing  a  Narrative  for  Training  for 
All  Teachers  Grant? 

In  responding  to  the  selection  criteria 
applicants  may  wish  to  consider  the 
following  questions  as  a  guide  for 
preparing  the  application  narrative: 

•  What  are  the  specific 
responsibilities  of  schools,  districts, 
institutions  of  higher  education  and 
other  partnership  organizations  in 
plaiming,  implementing  and  evaluating 
the  proposed  program? 

•  How  will  the  training  curricula 
incorporate  high  standards  for  teaching 
and  learning? 

•  How  is  the  proposed  program 
linked  to  a  comprehensive  school-wide 
plan  to  improve  professional 
development  programs  for  all  teachers 
related  to  the  needs  of  limited  English 
proficient  students? 
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proposed  progr^ 
professional 
activities  for  all 

•  How  will 
systemically  ref  )rming 
and  practices  re 
teachers  to  i 
services  for  LEP 

•  What  perf( 
the  proposed  prpgram 
effectiveness  of 
the  expected  ou 
learning,  impro 
improved  student 
of  professional 
school  or 

•  What  profeis 
activities  are  pl<  nned 
development  sp  scialists 
education  facull  y 
effectively  prep  ired 


products  of  the 
be  integrated  into 
opment  program 
teachers? 


program  assist  in 
local  policies 
ated  to  the  training  of 

instructional 
students, 
balance  indicators  will 

use  to  support  the 
Lhe  program?  What  are 
comes  for  participant 
ed  teaching  practices, 
achievement,  reform 
evelopment  in  the 


univei  sity 


ional  development 
for  school  staff 
or  for  higher 
to  ensure  that  they  are 
to  provide  training 


to  prepare  all  teachers  related  to  the 
needs  of  LEP  students. 

In  addition,  applicants  may  wish  to 
consider  the  Department  of  Education 
Professional  Development  Principles  in 
planning  Training  for  All  Teachers 
Program.  The  following  are  the 
Professional  Development  Principles: 

Professional  Development 

•  Focuses  on  teachers  as  central  to 
student  learning,  yet  includes  all  other 
members  of  the  school  community. 

•  Focuses  on  individual,  collegial  and 
organizational  improvement. 

•  Respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community. 

•  Reflects  best  available  research  and 
practice  in  teaching,  learning,  and 
leadership. 


•  Enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards. 

•  Promotes  continuous  inquiry  and 
improvement  embedded  in  the  daily  life 
of  schools. 

•  Is  planned  collaboratively  by  those 
who  will  participate  in  and  facilitate 
that  development. 

•  Requires  substantial  time  and  other 
resources. 

•  Is  driven  by  a  coherent  long-term 
plan. 

•  Is  evaluated  ultimately  on  the  basis 
of  its  impact  on  teacher  effectiveness 
and  student  learning;  and  this 
assessment  guides  subsequent 
professional  development  efforts. 

BILLING  CODE  4000-G1-U 
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Application    for    r  ederal 
liiducation    Assistance 


Note:    If  availible,  pleiit  provide 
application  paclcage  on  dislcette  and 
specify  tlie  file  format. 


U.S.  Department  of  Edocatioa 


Form  Approved 

OMBNo  IK75-0I06 

Exp  OfcTU/2001 


Applicant 


Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 


2.  Applicant's  D-U-N-S  Numlier 


3.  Applicant's  T-I-N 


4.  Catalog  of  Federal  Domestic  Assistance  #: 

5.  Project  Director: 

Address: * 


un 


State  County  ZIP  Code  +  4 

6.  Is  the  applicant  delinquent  on  any  Federal  debt?   L-J  Yes    I I  No 

(If  "Ya;  "  attach  an  explanation  ) 

—    Title: \ 


-D 


Cil)' 


Tel.  #:(  ). 


State  ZIP  Code  +  4 


Fax#:( 


E-Mail  Address:, 


Application  In  to  r  m  a  t  i  o  n 


9.    Type  of  Submission: 
— PreApplication 
I     I  Construction 
I I  Non-Construction 


— Application 

I I  Construction 

I I  Non-Construction 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box. 

A    State  H    Independent  School  DisincI 

B    County  I     Public  College  or  University 

C    Municipal  J     Private.  Non-Profit  College  or  Univcrsily 

D  Tovmship  K    Indian  Tnbe 

E    Interstate  L    Individual 

F    Inleniiunicipai  M  Private.  Profit-Making  Organization 

G    Special  Disirid  N   Other  (Specily): 

8.  Novice  Applicant   I     I  Yes     I    I  No 

12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  dunng  the  proposed  project  period?     [~J  Yes.        [_j  No 
a.  If  "Yes,"  Exemption(s)#:  b.  Assurance  of  Compliance  #: 


OR 


10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 

I I  Y£S    (Date  made  available  to  the  Executive  Order  12372 

process  foil  review):  I        I 


c.  IRB  approval  date: 


{ 


n  Full  IRB  fir 
I I  Expedited  Revi 


I     I  No     (II  "No.  "  check  appropriate  box  below.) 

I I  Program  is  not  covered  by  E.O.  12372. 

I ]  Program  has  not  been  selected  by  State  for  review. 


11.  Proposed  Project  Dates: 


Start  Date: 


/ 


End  Date: 

/        / 


h  s  1 1  m  a  t  c  d  h  u  n  d  i  n  ii 


14a.   Federal 


.00 


b.  Applicant 


.00 


c.   State 


.00 


d.  Local 


.00 


e.  Other 


.00 


Autliori/ed  Repicscn  tat  i\  e  information 


IS.  To  Ihe  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicalion  are  true 
and  correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  i.s  awarded 


a.  Typed  Name  of  Authorized  Representative 


b.  Title 


c.  Tel.  #:  ( 


Fax*:  ( 


f.    Program  Income        S 


.00 


d.  E-Mail  Address: 


g.  TOTAL 


.00 


e.  Signature  of  Authorized  Representative 


Date:. 


/ 


REV  11,12/94 


ED  424 


BILUNG  CODE  4000-01-C 
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bcr 


Tax 
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Legi  I  Name  and  Address.   Enter  the  legal  name  of  applicant  and  the 
:  of  the  pnmary  organizational  unit  which  will  undertake  the  as- 
sistatice  activity. 

2.  D-tfN-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 

nn  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 

r  by  calling  1  -800-333-0505  or  by  completing  a  D-U-N-S  Nuni- 

•  1  lequesi  Form.   The  form  can  be  obtained  via  the  Internet  at  the 

folic  wing  URL:  hitp://www.dnb.coin/dbis/abOutdb/iiitlduns.htin. 

Identification  Number.  Enter  the  tax  identification  number  as 
ii|  ned  by  the  Internal  Revenue  Service. 

;  of  Federal  Domestic  Assistance  (CFDA)  Number.   Enter 
:  4FDA  number  and  title  of  the  program  under  which  assistance  is 
equ  :sted. 

5.  Pro  tct  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mai  address  of  the  person  to  be  contacted  on  matters  involving  this 
appi  cation. 

6.  Fed  ral  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organi- 
zati(  n  IS  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
appl  cant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rize! representative.  Categones  of  debt  include  delinquent  audit  dis- 
allo  /ances,  loans  and  taxes.)  Otherwise,  check  "No." 


Cat 

the 


review 
and 
the 
I 

ti 


123  7 


n, 

em 

cai 

atta  : 

nor 

12 

I 

I 

re 


lac  I 


7.  Typ>  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Nov  ce  Applicant.  Cheek  "Yes"  only  if  assistance  is  being  requested 
undi  r  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
chei  king  ""Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 

ani  requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  Typ  t  of  Submission.  Self-explanatory. 

10.  Extjutive  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 

by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 

four  (4)  digit  year  (e.g.,  lZ'12/2000).  Applicants  should  contact 

Itate  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 

to  determine  whether  the  application  is  subject  to  the  State  in- 

ergbvemmcntal  review  process.  Otherwise,  check  "No." 

Pro  tosed  Project  Dates.  Please  enter  the  month,  date,  and  four'(4) 
dig4  year  (e.g.,  12/12/2000). 

12.  Huiian  Subjects.   Check  "Yes "  fit  "No "    If  research  activities  in- 
vol'  ing  human  subjects  are  nfil  planned  at  any  time  during  the  pro- 
pos  d  project  period,  check  "No."  The  remaining  parts  of  item  12 
then  not  applicable. 

If  r  search  activities  involving  human  subjects,  whether  or  not  ex- 

cm|  t  from  Federal  regulations  for  the  protection  of  human  subjects. 

ate  planned  at  any  time  during  the  proposed  project  period,  either  at 

the  ipplicant  organization  or  at  any  other  performance  site  or  collabo- 

rati  ig  institution,  check  "Yes."  IfaU  the  research  activities  are  desig- 

iat(  d  to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 

I  tion  number(s)  corresponding  to  one  or  more  of  the  six  exemption 

t<  gories  listed  in  "Protection  of  Human  Subjects  in  Research" 

hed  to  this  form.   Provide  sufficient  information  in  the  applica- 

to  allow  a  determination  that  the  designated  exemptions  in  item 

are  appropriate    Provide  this  narrative  information  in  an  "Item 

2/^rotection  of  Human  Subjects  Attachment"  and  insert  this  at- 

ment  immediately  following  the  ED  424  face  page.  Skip  the 

ining  parts  of  item  12. 


mail 

Its  ime  or  all  of  the  planned  research  activities  involving  human  sub- 
jccl 


are  covered  (nonexempt),  skip  item  12a  and  continue  with  the 
lenlaining  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
ins  -uctions  in  "Protection  of  Human  Subjects  in  Research"  anachcd 
to  1  lis  fonn  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


tion  of  Human  Subjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  the  applicant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),'U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  itep  12c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activit\', 
enter  "None"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  af^er  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  fxinding/budget  period  by  each  contributor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  resuh  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1 5e,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  12/12/2000)  in  the  date  signed  field. 


f  Paperwork  Burden  Statement  j 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec-< 
tion  displays  a  valid  OMB  control  number.  The  valid  0MB  control 
number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the  estimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC.  20202-465 1 .  If  you  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  1.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633,  Washington,  D.C.  20202-4725.  
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Public 
respor 
existini) 


response 


eporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
_,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
„.,  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
ion,  Infoonation  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
)f  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102.  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


collect  on 

Educa 

Office 


General  Instructions 

This  fok-m  is  used  to  apply  to  individual  U.S. 
Depan  ment  of  Education  discretionary  grant 
prograns.  Unless  directed  otherwise,  provide 
saline  budget  information  for  each  year  of  the 

r  funding  request.  Pay  attention  to 
c4ble  program  specific  instructions,  if 


the 
multi- 
appli 
attached 


Section  A  -  Budget  Summary 
J.S.  Department  of  Education  Funds 


Lines 
for 
for 
blank. 


each 
on  / 


If  you 
provi 


ce 


resou  ces 


ea: 


for 
11  of 
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All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines    -1 1 ,  columns  (aHe):  For  each  project 
year  fc  r  which  funding  is  requested,  show  the 
total  a  nount  requested  for  each  applicable 
budge  category. 


•1 1 ,  column  (f):  Show  the  multi-year  total 
budget  category.  If  funding  is  requested 
one  project  year,  leave  this  column 


Line  it,  columns  (a)-(e):  Show  the  total  budget 
reque:  ;t  for  each  project  year  for  which  funding  is 
requented 

Line  1  2,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 


are  required  to  provide  or  volunteer  to 
matching  funds  or  other  non-Federal 

to  the  project,  these  should  be  shown 
h  applicable  budget  category  on  lines  1- 
5ection  B. 


Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category,  if  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for 
only  one  year,  leave  this  space  JDiank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 

project  year,  for  each  budget  category  listed 

in  Sections  A  and  B. 

«» 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  p'ogram,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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PARTICIPANT  DATA 


Note:  This  form  must  be  completed  by  applicants  under  the  following  programs: 

■  Teachers  and  Personnel  Grants 

■  Career  Ladder  Program 

■  Training  for  all  Teachers 

Number  of  proposed  participants  in  each  of  the  following  categories  to  be  served  each  year 
of  the  grant. 


Preservice  Teachers 

(who  are  not  paraprofessionals) 


Preservice  Teachers 

(who  are  currently  paraprofessionals) 

Inservice  Teachers 


Other  Educational  Personnel 
(Specify  type  of  personnel  below) 


Degree  level(s)  to  be  attained  (if  applicable) 


Certification  Type(s)  to  be  attained 


Language(s)  of  Participants 
(other  than  English) 


2800 


PROJECT  DOCUMENTATION 

Note:  S  jbmit  the  appropriate  documents  and  information  as  specified  below  for  the  following 
progran  is. 


:hers  and  Personnel  Grants 


■     Tea 


■     Car  ;er  Ladder  Program 


Tra:  nine  for  All  Teachers 


Section  A 


A  copy  of  the  applicant's  transmittal  letter  requesting  the  appropriate  State  educational  agency  to 
comment  on  the  application. 


Sectior  B 
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If  appli:able,  identify  on  the  line  below  the  Empowerment  Zone,  Supplemental  Empowerment 
Zone,  c  r  Enterprise  Community  that  the  proposed  project  will  serve. 

(See  th  I  competitive  priority  and  the  list  of  designated  Empowerment  Zones  in  previous  sections 
of  this  ipplication  package.) 
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PROGRAM  ASSURANCES 


NOTE:  The  authorizing  statute  requires  apphcants  under  certain  programs  to  provide  assurances. 
These  assurances  are  specified  below  under  the  relevant  programs.  If  your  application  pertains 
to  any  of  these  programs,  this  form  must  be  completed. 

As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant,  in  regard  to  the 
program  relevant  to  this  application: 

■  Teachers  and  Personnel  Grants 

■  Career  Ladder  Program 

■  Training  for  All  Teachers 

Will  include,  if  applicable,  as  part  of  the  project  implementing  a  master's  or  doctoral-level 
program,  a  training  practicum  in  a  local  school  program  serving  children  and  youth  of  limited 
English  proficiency. 
(Authority:  20  U.S.C.  7426(g)(3) 


Authorized  Representative 


Name: 


Signature: 


Typed  Name: 


Date: 

Applicant  Organization: 


2802 


Public  repofting 
instructions 
information 
reducing  th 


PLEASE 
BIDGE 


Note: 


Ckrtam  of  these  assurances  may  not  be  applicable  to  your  project  or  program,  if  you  have  questions,  please  contact  the  awarding 
a;  ency  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the"  case,  you 
II  be  notified.  ^ 


w 


As  the  duly  authorised  representative  of  the  applicant  1  certify  that  the  applicant: 


Hasthi 

institut 

funds 

ensure 

projc 


cc 


legal  authority  to  apply  for  Federal  assistance,  and  the 

lonal,  managerial  and  financial  capability  (including 

!  ufficient  to  pay  the  non-Federal  share  of  project  cost)  to 

proper  planning,  management,  and  completion  of  the 

described  in  this  application. 


2. 


3. 


Will  1 
frame 


egi  .1 
a  Mer  t 
Subpa  1 


Will 

nondi 

Titl 

prohi 

origin 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


^  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503 


DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
Unitec  States,  and  if  appropriate,  the  State,  through  any 
author  zed  representative,  access  to  and  the  right  to  examine  all 
record  :,  books,  papers,  or  documents  related  to  the  award;  and 
will  es  [ablish  a  proper  accounting  system  in  accordance  with 
genera  ly  accepted  accounting  standards  or  agency  directives. 

Will  ^tablish  safeguards  to  prohibit  employees  from  using 
their  f  ositions  for  a  purpose  that  constitutes  or  presents  the 
appeal  mcc  of  personal  or  organizational  conflict  of  interest,  or 
persor  il  gain. 


tiate  and  complete  the  work  within  the  applicable  time 
ifier  receipt  of  approval  of  the  awarding  agency. 


Will  c  imply  with  the  Intergovernmental  Personnel  Act  of  1 970 
(42  U  5.C  §§4728-4763)  relating  to  prescribed  standards  for 
merit  I  ystcms  for  programs  funded  under  one  of  the  19  statutes 
or  regulations  specified  in  Appendix  A  of  OPM's  Standards  for 

System  of  Personnel  Administration  (5  C.F.R.  900, 

F). 


comply     with     all     Federal     statutes     relating    to 
rimination.  These  include  but  are  not  limited  to:  (a) 
I  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
discrimination  on  the  basis  of  race,  color  or  national 
(b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§1681-1683,  and  1685-1686),  which 
prohil  its  discnmination  on  the  basis  of  sex;  (c)  Section  504  of 


cr 


Htsi 


the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  §794), 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42  U.S.C.  §§ 
6101-6107),  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1 972  (P.L.  92- 
255),  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  §§  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U.S.C.  §§  290  dd- 
3  and  290  ee  3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §  3601  ct  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statutc(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  III  of  the  uniform  Relocation  Assistance  and  Real 
Property  .Acquisition  Policies  Act  of  1970  (PL.  91-646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  all  interests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases. 

a 
Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  use.  §§1501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with  Federal  funds. 


Previous  I  dition  Usable 


.Authorized  for  Local  Reproduction 


Standard  Form  424B  (Rev.  7-97) 
Prescribed  bv  OMB  Circular  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §276c  and  18  U.S.C.  §§874)  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  §§  327-333), 
regarding  labor  standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1 973  (P.L.  93-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

1 1 .  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 
EO  1 1 990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of  project 
consistency  with  the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of  Federal  actions 
to  State  (Clear  Air)  Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  §§7401 
et  seq.);  (g)  protection  of  underground  sources  of  dnnking 
water  under  the  Safe  Drinking  Water  Act  of  1 974,  as  amended, 
(P.L.  93-523);  and  (h)  protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 


12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
U.S.C.  §§1721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  Wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  National  Historic  Preservation  Act  of  1966, 
as  amended  (16  U.S.C.  §470),  EO  1 1593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C  §§469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1  %6 
(PL.  89-544,  as  amended,  7  U.S.C.  §§213 1  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 
award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  §§4801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No.  A- 133,  "Audits 
of  States,  Local  Govemmcnts,  and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

APPLICANT  ORGANIZATION 

• 

DATE  SUBMITTED 

Standard  Form  424B  (Rev.  7-97)  Back 
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all  10 


Applicant^ 

should 

provides 

"Governr^ent 

(Grants). 

Department 


CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

should  refer  to  the  regulations  cited  below  to  detemiine  the  certification  to  which  they  are  required  to  attest.  Applicants 

review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 

or  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 

:-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1    LOBBMNG 


by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
cooperative  agreement  over  5100,000,  as  defined  at  34  CFR 
;ions  82.105  and  82.1 10,  the  applicant  certifies  that: 


As  require  1 
implement  Jd 
or 
Part  82 


S  !Cti< 


(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  b  (half  of  the  undersigned,  to  any  person  for  influencing 
or  attempt  ng  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  o  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  3f  a  Member  of  Congress  in  connection  with  the  making 
of  any  Fee  era!  grant,  the  entering  into  of  any  cooperative 
agreemen  ,  and  the  extension,  continuation,  renewal,  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)  If  any  fLnds  other  than  Federal  appropriated  funds  have  been 
paid  or  wil  be  paid  to  any  person  for  influencing  or  attempting  to 
Influence  ;  in  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of 
a  Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperaiiv  e  agreement,  the  undersigned  shall  complete  and 
submit  St;  ndard  Form  -  LLL,  "Disclosure  Form  to  Report 
Lobbying,  in  accordance  with  its  instructions; 


(c)  The 
certificaficji 
at  all  tiers 
cooperative 
subrecipii 


As  requi 
Suspens 
partici 
Part  85 


i(in, 


pan  s 
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(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  govemmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph  (2)(b) 
of  this  certification;  and 


ur  dersigned  shall  require  that  the  language  of  this 

be  included  in  the  award  documents  for  all  subawards 
(including  subgrants,  contracts  under  grants  and 
agreements,  and  subcontracts)  and  that  all 
shall  certify  and  disclose  accordingly. 


i  nts : 


2    DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPON  ABILITY  MATTERS 


red 


by  Executive  Order  12549,  Debarment  and 
,  and  implemented  at  34  CFR  Part  85,  for  prospective 
in  primary  covered  transactions,  as  defined  at  34  CFR 
Sections  85.105  and  85.110- 


A.  The  a|  plicant  certifies  that  it  and  its  principals: 

(a)  Are  ndl  presently  debarred,  suspended,  proposed  for 
debarmer  t,  declared  ineligible,  or  voluntarily  excluded  from 
covered  ti  ansactions  by  any  Federal  department  or  agency; 

(b)  Have  i  lot  within  a  three-year  period  preceding  this  application 
been  con  'icted  of  or  had  a  civil  judgement  rendered  against  them 
for  comm  ssion  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining  attempting  to  obtain,  or  performing  a  public  (Federal, 
State,  or  acal)  transaction  or  contract  under  a  public  transaction; 
violation  ( f  Federal  or  State  antitrust  statutes  or  commission  of 
embezzle  ment,  theft,  forgery,  bribery,  falsification  or  destruction  of 
records,  f  laking  false  statements,  or  receiving  stolen  property; 


(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  wori<place  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  atx)ut: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occumng  in  the  workplace;  » 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph 
(a)  that,  a%  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  othenwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  emptoyees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  Policy  and 
Oversight  Staff,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  Washington,  DC  20202-4248.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respecf  to 
any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  In 
the  unlawful  manufacture,  distribution,  dispensing,  possession, 
or  use  of  a  controlled  substance  In  conducting  any  activity  with 
the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days  of 
the  conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  Include  the  Identification  number(s) 
of  each  affected  grant. 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  (c),  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  perfomiance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  ]  If  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  at)0ve  certifications. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

* 

SIGNATURE 

DATE 

ED  80-0013 


12/98 
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This  certificatifcn  is  required  by  ttie  Departrnent  of  Education  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR 
Part  85.  for  alf lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


Instructions  fpr  Certification 

1.  By  signing  [and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 


Ial3 


2.  The 

upon  which  re 
into.  If  it  IS 
knowingly 
remedies  av; 
agency  with 
remedies,  i 


certification  in  this  clause  is  a  material  representation  of  fact 
ance  was  placed  when  tfiis  transaction  was  entered 
r  determined  that  the  prospective  lower  tier  participant 
renhered  an  erroneous  certification,  in  addition  to  other 
a  able  to  the  Federal  Government,  the  department  or 
w  hich  this  transaction  originated  may  pursue  available 
nc|iding  suspension  and/or  debarment. 


3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  :o  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  f  rospective  lower  tier  participant  learns  that  its 
certification  w  is  erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  (  hanged  circumstances 


4.  The  terms 
"ineligible 
"primary  covi 
excluded."  as 
Definitions 
Order  12549 
submitted  for 


covered  transaction,"  "debarred,"  "suspended." 
1<|wer  tier  covered  transaction,"  "participant," "  person," 
transaction," "  principal,"  "proposal,"  and  "voluntarily 
used  in  this  clause,  have  the  meanings  set  out  in  the 
Coverage  sections  of  mies  Implementing  Executive 
You  may  contact  the  person  to  which  this  proposal  is 
assistance  in  obtaining  a  copy  of  those  regulations. 


an] 


n  It 


5    The 
proposal  that 
into,  it  shall 
with  a  person 
voluntanly 
unless 
transaction 


Certification 

(1)  Th( 


(2) 


SIGNATURE 


ED  80-0014, 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


prospective  lower  tier  participant  agrees  by  submitting  this 
should  the  proposed  covered  transaction  be  entered 

knowingly  enter  into  any  lower  tier  covered  transaction 
who  is  deban-ed,  suspended,  declared  ineligible,  or 
ex  ;luded  from  participation  in  this  covered  transaction, 
authorized  by  the  department  or  agency  with  which  this 
inated. 


6.  The  prospective  lower  tier  partidpant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  "Certification 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,"  without  modification,  in 
all  lower  tier  covered  transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  In  a  lower  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  participant  may  but  is 
not  required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing.shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certification  required  by  this  clause    The  knowledge  and 
information  of  a  participant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaction.  In  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies,  including  suspension 
and/or  debarment. 


01  g: 


prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suiiended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

Wtfere  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  ;  PPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  ^  AME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


DATE 


9/90  (Replaces  GCS-009  (REV.  12/88),  which  is  obsolete) 
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Approved  by  OMB 
0348-0046 


Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


Type  of  Federal  Action: 

a.  contract 
_     b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
f  loan  insurance 


2.     Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


3.     Report  Type: 

a.  initial  filing 
b.  material  change 

For  material  change  only: 

Year quarter 


Date  of  last  report 


Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier ,  if  Known: 


Congressional  District,  if  known: 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/ Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known: 

$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOa) 

(last  name,  first  name,  MI):  "~ 


11.  Information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  of  lobbying 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for  each  such  failure. 


Signature: 


Print  Name: 


Title: 


Telephone  No.: 


Date: 


Federal  Use  Only 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 
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appropriate 
this  report.  If  this  is  a 
caused  by  a  material 
formation  previously 
the  year  and  quarter  in 
occurred.  Enter  the 
previously  submitted 
eporting  entity  for  this 

action, 
ull  name,  address,  city, 
c  ode  of  the  reporting 
Congressional  District,  if 
the  appropriate 

the  reporting  entity  that 
is,  or  expects  to  be,  a 

recipient.  Identify 
ubawardee,  e.g..  the  first 
the  prime  is  the  1st  tier, 
e  but  are  not  limited 
subgrants  and  contract 
grants, 
rgc  nization  filing  the  report 
"Subawardee."  then 
I  ame.  address,  city.  State 
the  prime  Federal 
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known. 
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Federal  program  name  or 
the  covered  Federal 
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Domestic  Assistance 


Fer  eral 


(CFDA)  nimiber  for  grants,  cooperative 
agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the 
Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number; 
Invitations  for  Bid  (IFB)  number;  grant 
announcement  number:  the  contract, 
grant,  or  loan  award  number;  the 
application/proposal  control  number 
assigned  bv  the  Federal  agencv). 
Included  prefixes,  e.g.,  "RFP-DE-90- 
001." 

9.  For  a  covered  Federal  action  where 
there  has  been  an  award  or  loan 
commitment  by  the  Federal  agency, 
enter  the  Federal  amount  of  the  award/ 
loan  commitment  for  the  prime  entity 
identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address, 
city.  State  and  zip  code  of  the  lobbying 
registrant  under  the  Lobbying 
Disclosure  Act  of  1995  engaged  by  the 
reporting  entity  identified  in  item  4  to 
influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the 
individual(s)  performing  services,  and 
include  full  address  if  different  from 
10(a).  Enter  Last  Name,  First  Name,  and 
Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign 
and  date  the  form,  print  his/her  name, 
title,  and  telephone  number. 

According  to  the  Paperwork 
Reduction  Act,  as  amended,  no  persons 
are  required  to  respond  to  a  collection 
of  information  unless  it  displays  a  valid 
0MB  control  Number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  0348-0046. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0348- 
0046),  Washington,  DC  20503. 

Notice  to  All  Applicants 

The  purpose  of  this  enclosure  is  to 
inform  you  about  a  new  provision  in  the 
Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  new  grant 
awards  under  Department  programs. 
This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382). 


To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  fcjr  nev/  grant  awards  under 
this  program. 

All  applicants  for  new  awards  must 
include  information  in  their 
applications  to  address  this  new 
provision  in  order  to  receive  funding 
under  this  program.  (If  this  program  is 
a  State-formula  grant  program,  a  State 
needs  to  provide  this  description  only 
for  projects  or  activities  that  it  carries 
out  with  funds  reserved  for  State-level 
uses.  In  addition,  local  school  districts 
or  other  eligible  applicants  that  apply  to 
the  State  for  funding  need  to  provide 
this  description  in  their  applications  to 
the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the 
school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  that  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
Federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion 
in  developing  the  required  description. 
The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable 
access  or  participation:  Gender,  race, 
national  origin,  color,  disability,  or  age. 
Based  on  local  circumstances,  you 
should  determine  whether  these  or 
other  barriers  may  prevent  your 
students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-funded 
project  or  activity.  The  description  in 
your  application  of  steps  to  be  taken  to 
overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and 
succinct  description  of  how  you  plan  to 
address  those  barriers  that  are 
applicable  to  your  circumstances.  In 
addition,  the  information  may  be 
provided  in  a  single  narrative,  or,  if 
appropriate,  may  be  discussed  in 
cormection  with  related  topics  in  the 
application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
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Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  Are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  Section  427. 

•  (1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

•  (2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 


classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

•  (3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls,  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 


Estimated  Burden  Statement  for  GEPA 
Requirements 

The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
tlie  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

!FR  Doc.  00-843  Filed  1-14-00;  8:45  am) 
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Environmental  Standards,  Commandant 
(G-MSO-2),  U.S.  Coast  Guard, 
telephone  202-267-1053.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-1&99-6164), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Piu'pose 

Section  4115  of  the  Oil  Pollution  Act 
of  1990  (OPA  90),  (Pub.  L.  101-380, 
August  18.  1990)  amended  Title  46, 
United  States  Code  (U.S.C),  by  adding 
a  new  section  3703a.  This  section 
contains  the  double  hull  requirements 
and  phase-out  schedule  for  single  hull 
tank  vessels  operating  in  U.S.  waters.  It 
requires  an  owner  to  remove  a  single 
hull  tank  vessel  from  bulk  oil  service  on 
a  specific  date,  depending  on  the 
vessel's  gross  tonnage,  build  date,  and 
hull  configuration.  The  phase-out 
schedule  allows  more  years  of  service 
for  single  hull  tank  vessels  that  have 
been  configured  to  include  double  sides 
or  a  double  bottom  than  for  ones 
without  these  hull  configurations. 


The  OPA  90  timetable  for  double  hull 
requirements  for  single  hull  tank  vessels 
is  set  out  in  33  CFR  part  157,  Appendix 
G.  Neither  OPA  90  nor  our  regulations 
address  if,  or  when,  a  vessel  owner  can 
convert  a  single  hull  tank  vessel  to 
include  only  double  sides  or  only  a 
double  bottom  to  change  its  phase-out 
date.  As  a  result,  some  vessel  owners 
asked  the  Coast  Guard  to  clarify  the 
types  of  vessel  conversions  permitted 
and  their  associated  effect  on  phase-out 
dates. 

The  Coast  Guard  published  a  request 
for  comments  on  this  issue  in  the 
Federal  Register  (63  FR  63768)  on 
November  16.  1998.  The  notice 
encouraged  interested  persons  to 
provide  written  comments,  information, 
opinions  and  arguments  on  whether 
single  hull  tank  vessels  that  were 
converted  to  add  double  sides  or  a 
double  bottom  should  use  the  newer 
hull  configiuation  for  determining  their 
OPA  90  phase-out  date.  The  comment 
period  ended  on  January  15,  1999,  and 
there  were  32  submissions  to  the  docket. 

After  reviewing  the  comments 
received,  the  Coast  Guard  published  a 
notice  of  policy  in  the  Federal  Register 
(64  FR  19575)  on  April  21,  1999.  The 
notice  stated  that  changing  the  hull 
configuration  of  a  single  hull  tank  vessel 
to  a  single  hull  tank  vessel  with  only 
double  sides  or  only  a  double  bottom 
after  August  18, 1990,  would  not  result 
in  a  change  to  the  tank  vessel's  original 
phase-out  date  required  by  46  U.S.C. 
3703a.  The  notice  also  stated  that  a 
rulemaking  would  be  initiated  td  make 
appropriate  changes  to  the  double  hull 
regulations  in  33  CFR  part  157  and  that 
we  would  revise  Navigation  and  Vessel 
Inspection  Circular  No.  10-94, 
consistent  with  this  policy. 

On  October  9,  1999,  the  Department 
of  Transportation  and  Related  Agencies 
Appropriation  Act  of  2000  (Pub.  L.  106- 
69  (113  Stat.  986)  was  enacted.  Section 
344  of  the  Act  prohibits  the  Coast  Guard 
from  obligating  or  expending  funds  to 
grant  extensions  of  existing  single  hull 
tank  vessels'  phase-out  dates  under  46 
U.S.C.  3703a.  This  legislation  is 
consistent  with  our  April  21, 1999, 
policy  statement  and  requires  no  change 
to  that  policy. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  revise 
two  notes  to  the  regulations  presently  in 
33  CFR  part  157.  The  first  note  follows 
§  157.10d{a)(4).  The  second  note  is  at 
the  end  of  the  phase-out  schedule  in  33 
CFR  part  157,  Appendix  G.  Both  notes 
would  state  that  an  existing  single  hull 
tank  vessel's  configiuation  [i.e.,  single 
hull;  single  hull  with  double  sides;  or 
single  hull  with  a  double  bottom)  on 


Federal  Register /Vol.  65,  No.  11 /Tuesday,  January  18,  2000  /  Proposed  Rules 


2813 


August  18, 1990,  is  the  configuration  to 
be  used  to  determine  the  vessel's  phase- 
out  date  under  the  statute.  Conversion 
of  a  single  hull  vessel  with  no  double 
hull  attributes,  by  adding  only  double 
sides  or  only  a  double  bottom  after  that 
date  cannot  be  used  to  calculate  a 
different  single  hull  tank  vessel  phase- 
out  date. 

If  a  single  hull  tank  vessel  was 
originally  constructed  with  only  double 
sides  or  only  a  double  bottom  and  you 
converted  that  tank  vessel  by  adding  a 
full  double  hull  that  met  the 
requirements  of  33  CFR  157.10d,  the 
converted  vessel  would  then  be 
considered  a  double  hull  tank  vessel. 
The  new  double  hull  tank  vessel  would 
no  longer  be  subject  to  the  phase-out 
requirements  of  33  CFR  part  157, 
Appendix  G.  A  conversion  to  a  double 
hull  tank  vessel  which  meets  the 
requirements  of  §  157. lOd,  is  not 
considered  an  exemption,  exception,  or 
waiver  of  the  phase-out  requirements  of 
OPA  90  for  single  hull  tank  vessels. 

The  proposed  notes  do  not  change  the 
affect  of  the  definition  of  major 
conversion  in  33  CFR  157.03.  The 
alteration  of  a  single  hull  tank  vessel 
with  only  double  sides  or  only  a  double 
bottom  is  not  a  major  conversion.  Nor 
do  these  types  of  conversions  affect  the 
original  phase-out  date  of  a  single  hull 
tank  vessel  in  33  CFR  part  157, 
Appendix  G.  The  alteration  of  a  single 
hull  tank  vessel  to  be  completely  double 
hulled  is  not  a  major  conversion.  After 
conversion  to  a  double  hull  meeting  the 
requirements  of  33  CFR  part  157,  the 
"tank  vessel  would  no  longer  be  subject 
to  the  single  hull  tank  vessel  phase-out 
schedule  of  33  CFR  pait  157,  Appendix 
G. 

The  Coast  Guard  requests  your 
comments  on  these  proposed  notes  and 
your  recommendations  for  other 
amendments  to  33  CFR  part  157 
necessary  to  ensure  clarity  of  this  issue. 

Regulatory  Evaluation 

This  proposed  rulers  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

Since  this  action  clarifies  the  Coast 
Guard's  existing  regulatory 
requirements  and  does  not  alter  our 
previous  policy  on  OPA  90  phase-out 
requirements,  we  expect  no  economic 
impact  from  this  proposed  rule  and  a 


full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  reviewed  the  effects 
of  this  enforcement  policy  when 
publishing  its  notice  in  the  Federal 
Register  (64  FR  19575)  on  April  21, 
1999.  It  is  expected  that  this  policy  will 
not  alter  the  impact  to  small  entities  or 
any  other  entity  affected  by  the  original 
OPA  90  phase-out  requirements  in  33 
CFR  part  157,  Appendix  G.  No  single 
hull  tank  vessel  owned  by  a  small  entity 
or  any  other  entity  has  been  given  an 
extension  of  its  phase-out  period  by  the 
Coast  Guard  after  August  18,  1990,  due 
to  adding  a  double  bottom  or  double 
sides  to  an  existing  single  hull 
configiu'ation. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (PiJb.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  with:  Mr. 
Bob  Gauvin,  Project  Manager,  Office  of 
Operating  and  Environmental 
Standards,  Commandant  (G-MSO-2), 
U.S.  Coast  Guard,  at  202-267-1053.  by 
facsimile  202-267-4570,  or  by  email  at 
rgauvin@comdt.uscg.mil. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (l-8fi8-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order.  This 
proposed  rule  does  not  change  the 
statutory  phase-out  dates  prescribed  by 
OPA  90  for  single  hull  tank  vessels.  It 
clarifies  the  Coast  Guard's  policy  on 
whether  a  vessel  can  change  its  category 
on  the  schedule  for  double-hull 
compliance  under  OPA  90,  but  does  not 
change  the  substantive  effect  of  the 
existing  regulations.  This  proposed  rule 
would  effect  no  change  in  the  current 
requirements  on  State  or  local 
governments,  which  are  preempted  by 
operation  of  law  from  regulating  the 
design  and  construction  of  tank  vessels. 
See  Ray  v.  ARCO.  435  U.S.  151  (1978). 
This  rule  does  not  impose  any  direct 
cost  of  compliance  on  State  or  local 
governments. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Civil  Justice  Ri  form 

This  propose  d 
standards  in  secitions 
E.O.  12988,  Civil 
minimize  litiga  t 
ambiguity,  and 


rule  meets  applicable 
3(a)  and  3(b)(2)  of 

Justice  Reform,  to 
ion,  eliminate 
reduce  burden. 


Protection  of  C  luldren 

We  have  ana  yzed  this  proposed  rule 
under  E.O.  13015,  Protection  of 
Children  from  environmental  Health 
Risks  and  Safel  y  Risks.  This  rule  is  not 
an  economicalKr  significant  rule  and 
does  not  conce  n  an  environmental  risk 
to  health  or  risi ;  to  safety  that  may 
disproportiona  ely  affect  children. 

Environment 

We  consideri  id  the  enviroiunental 
impact  of  this  jiroposed  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  The  regulatory  clarifications 
proposed  by  th  s  rule  do  not  change  the 
original  assessi  aent  to  the  environment 
completed  when  the  OPA  90  phase-out 
regulations  in  :  3  CFR  157  were 
published.  The  policy  implemented  by 
this  proposal  is  consistent  with  the 
Coast  Guard's  jctions  of  the  OPA  90 
phase-out  schedule  since  its  enactment 
on  August  18.  1990.  We  are,  therefore, 
relying  upon  that  Environmental 
Assessment  (EA)  which  together  with  a 
new  draft  Finding  of  No  Significant 
Impact  (FONSI;  are  available  in  the 
docket  where  ilidicated  under 


ADDRESSES.  We  request  comments  on 
our  EA  and  draft  FONSI. 

List  of  Subjects  in  33  CFR  Part  157 

Cargo  vessels.  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  157  as  follows: 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703, 
3703a  (note);  49  CFR  1.46.  Subparts  G,  H,  and 
I  are  also  issued  under  section  4115(b),  Pub. 
L.  101-380,  104  Stat.  520;  Pub.  L.  104-55, 
109  Stat.  546. 

2.  Revise  the  note  to  §  157.10d(a)(4)  to 
read  as  follows: 

§  157.1  Od    Double  hulls  on  tank  vessels. 

(a)  *   *   * 
(4)  *    *    * 

Note:  The  double  hull  compliance  dates  of 
46  U.S.C.  3703a(c)  are  set  out  in  appendix  G 
to  this  part.  To  determine  a  tank  vessel's 
double  hull  compliance  date  under  OPA  90, 
use  the  vessel's  hull  configuration  [i.e.,  single 
hull;  single  hull  with  double  sides;  or  single 
hull  with  double  bottom)  on  August  18, 1990. 


3.  Revise  the  note  at  the  end  of 
Appendix  G  to  read  as  follows: 

APPENDIX  G— TIMETABLES  FOR 
APPLICATION  OF  DOUBLE  HULL 
REQUIREMENTS 


Note:  Double  sides  and  double  bottoms 
must  meet  the  requirements  in  §  157.10d(c) 
or  (d),  as  appropriate.  A  vessel  will  be 
considered  to  have  a  single  hull  if  it  does  not 
have  double  sides  and  a  double  bottom  that 
meet  the  requirements  in  §  157.10d(c)  and 
§  157.10d(d).  To  determine  a  tank  vessel's 
double  hull  compliance  date  under  OPA  90, 
use  the  vessel's  hull  configuration  (i.e.,  single 
hull;  single  hull  with  double  sides;  or  single 
hull  with  double  bottom)  on  August  18,  1990. 
The  conversion  of  a  single  hull  tank  vessel 
to  include  only  double  sides  or  only  a  double 
bottom  after  August  18,  1990,  will  not  result 
in  a  change  of  the  vessel's  originally 
scheduled  phase-out  date. " 

The  conversion  of  a  single  hull  tank 
vessel  to  a  double  hull  tank  vessel 
meeting  the  requirements  of  §  157.10d 
complies  with  OPA  90. 

Dated:  January  10,  2000. 
R.  C.  North, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  00-1028  Filed  1-14-00;  8:45  am] 
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Title  3— 

The  President 


Proclamation  7263  of  January  11,  2000 

Establishment  of  the  Agua  Fria  National  Monument 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  windswept,  grassy  mesas  and  formidable  canyons  of  Agua  Fria  National 
Monument  embrace  an  extraordinary  array  of  scientific  and  historic  resources. 
The  ancient  ruins  within  the  monument,  with  their  breathtaking  vistas  and 
spectacular  petroglyphs,  provide  a  link  to  the  past,  offering  insights  into 
the  lives  of  the  peoples  who  once  inhabited  this  part  of  the  desert  Southwest. 
The  area's  eirchitectural  features  and  artifacts  are  tangible  objects  that  can 
help  researchers  reconstruct  the  human  past.  Such  objects  and,  more  impor- 
tantly, the  spatial  relationships  among  them,  provide  outstanding  opportuni- 
ties for  archeologists  to  study  the  way  humans  interacted  with  one  another, 
neighboring  groups,  and  with  the  environment  that  sustained  them  in  pre- 
historic times. 

The  monument  contains  one  of  the  most  significant  systems  of  late  prehistoric 
sites  in  the  American  Southwest.  Between  A.D.  1250  and  1450,  its  pueblo 
communities  were  populated  by  up  to  several  thousand  people.  During 
this  time,  many  dwelling  locations  in  the  Southwest  were  abandoned  and 
groups  became  aggregated  in  a  relatively  small  number  of  densely  populated 
areas.  The  monument  encompasses  one  of  the  best  examples  of  these  areas, 
containing  important  archeological  evidence  that  is  crucial  to  understanding 
the  cultural,  social,  and  economic  processes  that  accompanied  this  period 
of  significant  change. 

At  least  450  prehistoric  sites  are  known  to  exist  within  the  monument 
and  there  are  likely  many  more.  There  are  at  least  four  major  settlements 
within  the  area,  including  Pueblo  La  Plata,  Pueblo  Pato,  the  Baby  Canyon 
Ruin  group,  and  the  Lousy  Canyon  group.  These  consist  of  clusters  of 
stone-masonry  pueblos,  some  containing  at  least  100  rooms.  These  settle- 
ments are  typically  situated  at  the  edges  of  steep  canyons,  and  offer  a 
panorama  of  ruins,  distinctive  rock  art  panels,  and  visually  spectacular 
settings. 

Many  intact  petroglyph  sites  within  the  monument  contain  rock  art  symbols 
pecked  into  the  surfaces  of  boulders  and  cliff  faces.  The  sites  range  from 
single  designs  on  boulders  to  cliffs  covered  with  hundreds  of  geometric 
and  abstract  symbols.  Some  of  the  most  impressive  sites  are  associated 
with  major  pueblos,  such  as  Pueblo  Pato. 

The  monument  holds  an  extraordinary  record  of  prehistoric  agricultural 
features,  including  extensive  terraces  bounded  by  lines  of  rocks  and  other 
types  of  landscape  modifications.  The  agricultural  areas,  as  well  as  other 
sites,  reflect  the  skills  of  ancient  residents  at  producing  and  obtaining  food 
supplies  sufficient  to  sustain  a  population  of  several  thousand  people. 

The  monument  also  contains  historic  sites  representing  early  Anglo-American 
history  through  the  19th  century,  including  remnants  of  Basque  sheep  camps, 
historic  mining  features,  and  military  activities. 

In  addition  to  its  rich  record  of  human  history,  the  monument  contains 
other  objects  of  scientific  interest.  This  expansive  mosaic  of  semi-desert 
grassland,  cut  by  ribbons  of  valuable  riparian  forest,  is  an  outstanding  biologi- 
cal resource.  The  diversity  of  vegetative  communities,  topographical  features, 
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and  relative  availability  of  water  provide  habitat  for  a  wide  array  of  sensitive 
wildlife  species,  including  the  lowland  leopard  frog,  the  Mexican  garter 
snake,  the  common  black  hawk,  and  the  desert  tortoise.  Other  wildlife 
is  abundant  and  diverse,  including  pronghorn,  mule  deer,  and  white-tail 
deer.  Javelina,  mountain  lions,  small  mammals,  reptiles,  amphibians,  fish, 
and  neotropical  migratory  birds  also  inhabit  the  area.  Elk  and  black  bear 
are  present,  but  less  abundant.  Four  species  of  native  fish,  including  the 
longfin  dace,  the  Gila  mountain  sucker,  the  Gila  chub,  and  the  speckled 
dace,  exist  in  the  Agua  Fria  River  and  its  tributaries. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431)  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that,  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  proper 
care  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  a  national  monument  to  be  known  as  the  Agua  Fria  National 
Monument; 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  Agua  Fria  National  Monument,  for 
the  purpose  of  protecting  the  objects  identified  above,  all  lands  and  interests 
in  lands  owned  or  controlled  by  the  United  States  within  the  boundaries 
of  the  area  described  on  the  map  entitled  "Agua  Fria  National  Monument" 
attached  to  and  forming  a  part  of  this  proclamation.  The  Federal  land  and 
interests  in  land  reserved  consist  of  approximately  71,100  acres,  which 
is  the  smallest  area  compatible  with  the  proper  care  and  management  of 
the  objects  to  be  protected. 

For  the  purpose  of  protecting  the  objects  identified  above,  all  motorized 
and  mechanized  vehicle  use  off  road  will  be  prohibited,  except  for  emergency 
or  authorized  administrative  purposes. 

Nothing  in  this  proclamation  shall  be  deemed  to  enlarge  or  diminish  the 
jurisdiction  of  the  State  of  Arizona  with  respect  to  fish  and  wildlife  manage- 
ment. 

The  establishment  of  this  monument  is  subject  to  valid   existing  rights. 

All  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entry,  loca- 
tion, selection,  sale,  leasing,  or  other  disposition  under  the  public  land 
laws,  including  but  not  limited  to  withdrawal  from  location,  entry,  and 
patent  under  the  mining  laws,  and  from  disposition  under  all  laws  relating 
to  mineral  and  geothermal  leasing,  other  than  by  exchange  that  furthers 
the  protective  purposes  of  the  monument.  Lands  and  interests  in  lands 
within  the  proposed  monument  not  owned  by  the  United  States  shall  be 
reserved  as  a  part  of  the  monument  upon  acquisition  of  title  thereto  by 
the  United  States. 

There  is  hereby  reserved,  as  of  the  date  of  triis  proclamation  and  subject 
to  valid  existing  rights,  a  quantity  of  water  sufficient  to  fulfill  the  purposes 
for  which  this  monument  is  established.  Nothing  in  this  reservation  shall 
be  construed  as  a  relinquishment  or  reduction  of  any  water  use  or  rights 
reserved  or  appropriated  by  the  United  States  on  or  before  the  date  of 
this  proclamation. 

The  Secretary  of  the  Interior  shall  manage  the  monument  through  the  Bureau 
of  Land  Management,  pursuant  to  applicable  legal  authorities,  to  implement 
the  purposes  of  this  proclamation. 
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Laws,  regulations,  and  policies  followed  by  the  Bureau  of  Land  Management 
in  issuing  and  administering  grazing  leases  on  all  lands  under  its  jiurisdiction 
shall  continue  to  apply  with  regard  to  the  lands  in  the  monument. 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation. 

Warning  is  hereby  given  to  all  unauthorized  persons  not  to  appropriate, 
injure,  destroy,  or  remove  any  feature  of  this  monument  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  eleventh  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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Proclamation  7264  of  January  11,  2000 

Establishment  of  the  California  Coastal  National  Monument 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  islands,  rocks,  and  pinnacles  of  the  California  Coastal  National  Monu- 
ment overwhelm  the  viewer,  as  white-capped  waves  crash  into  the  vertical 
cliffs  or  deeply  crevassed  surge  channels  and  frothy  water  empties  back 
into  the  ocean.  Amidst  that  beauty  lies  irreplaceable  scientific  values  vital 
to  protecting  the  fragile  ecosystems  of  the  California  coastline.  At  land's 
end,  the  islands,  rocks,  exposed  reefs,  and  pinnacles  off  the  coast  above 
mean  high  tide  provide  havens  for  significant  populations  of  sea  mammals 
and  birds.  They  are  part  of  a  narrow  and  important  flight  lane  in  the 
Pacific  Flyway,  providing  essential  habitat  for  feeding,  perching,  nesting, 
and  shelter. 

The  California  Coastal  National  Monument  is  a  biological  treasure.  The 
thousands  of  islands,  rocks,  exposed  reefs,  and  pinnacles  are  part  of  the 
nearshore  ocean  zone  that  begins  just  off  shore  and  ends  at  the  boundary 
between  the  continental  shelf  and  continental  slope.  Waters  of  this  zone 
are  rich  in  nutrients  from  upwelling  currents  and  freshwater  inflows,  sup- 
porting a  rich  array  of  habitats  and  organisms.  Productive  oceanographic 
factors,  such  as  major  ocean  currents,  stimulate  critical  biological  productivity 
and  diversity  in  both  nearshore  and  offshore  ocean  waters. 

The  monument  contains  many  geologic  formations  that  provide  unique  habi- 
tat for  biota.  Wave  action  exerts  a  strong  influence  on  habitat  distribution 
within  the  monument.  Beaches  occur  where  wave  action  is  light,  boulder 
fields  occur  in  areas  of  greater  wave  activity,  and  rocky  outcroppings  occur 
where  wave  action  is  greatest.  The  pounding  surf  within  boulder  fields 
and  rocky  shores  often  creates  small,  but  important,  habitats  known  as 
tidepools,  which  support  creatures  uniquely  adapted  for  survival  under  such 
extreme  physical  conditions.  Although  shoreline  habitats  may  appear  distinct 
from  those  off  shore,  they  are  dependent  upon  each  other,  with  vital  and 
dynamic  exchange  of  nutrients  and  organisms  being  essential  to  maintaining 
their  healthy  ecosystems.  As  part  of  California's  nearshore  ocean  zone,  the 
monument  is  rich  in  biodiversity  and  holds  many  species  of  scientific  interest 
that  can  be  particularly  sensitive  to  disturbance. 

The  monument's  vegetative  character  varies  greatly.  Larger  rocks  and  islands 
contain  diverse  growth.  Dudleya,  Atriplex-Baeria-Rumex,  mixed  grass-herb, 
Polypodium,  Distichlis,  ice  plant,  Synthyris-Poppy,  Eymus,  Poa-Baeria,  chap- 
arral, and  wetlands  vegetation  are  all  present.  Larger  rocks  and  islands 
contain  a  diverse  blend  of  the  vegetation  types. 

The  monument  provides  feeding  and  nesting  habitat  for  an  estimated  200,000 
breeding  seabirds.  Development  on  the  mainland  has  forced  seabirds  that 
once  fed  and  nested  in  the  shoreline  ecosystem  to  retreat  to  the  areas 
protected  by  the  monument.  Pelagic  seabird  species  inhabit  salt  or  brackish 
water  environments  for  at  least  part  of  their  armual  cycle  and  breed  on 
offshore  islands  and  rocks.  Gulls,  the  endangered  California  least  tern,  the 
threatened  brown  pelican,  and  the  snowy  plover,  among  countless  others, 
all  feed  on  the  vegetation  and  establish  their  nests  in  the  monument.  Both 
b^ld  eagles  and  peregrine  falcons  are  foimd  within  the  monument. 
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The  monument  also  provides  forage  and  breeding  habitat  for  several  mammal 
species.  Pinnipeds  are  abundant,  including  the  threatened  southern  sea  otter 
and  the  Guadalupe  fur  seal.  The  monument  contains  important  shelter  for 
male  California  sea  lions  in  the  winter  and  breeding  rookeries  for  threatened 
northern  (Steller)  sea  lions  in  the  spring. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431)  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  proper 
care  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  a  national  monument  to  be  known  as  the  California  Coastal 
National  Monument: 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  California  Coastal  National  Monument, 
for  the  purpose  of  protecting  the  objects  identified  above,  all  unappropriated 
or  unreserved  lands  and  interests  in  lands  owned  or  controlled  by  the 
United  States  in  the  form  of  islands,  rocks,  exposed  reefs,  and  pirmacles 
above  mean  high  tide  within  12  nautical  miles  of  the  shoreline  of  the 
State  of  California.  The  Federal  land  and  interests  in  land  reserved  are 
encompassed  in  the  entire  840  mile  Pacific  coastline,  which  is  the  smallest 
area  compatible  with  the  proper  care  and  memagement  of  the  objects  to 
be  protected. 

The  establishment  of  this  monimient  is  subject  to  valid  existing  rights. 

All  Federal  Ismds  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entry,  loca- 
tion, selection,  sale,  leasing,  or  other  disposition  under  the  public  land 
laws,  including  but  not  limited  to  withdrawal  from  location,  entry,  and 
patent  under  the  mining  laws,  and  fi-om  disposition  under  all  laws  relating 
to  mineral  and  geothermal  leasing,  other  than  by  exchange  that  furthers 
the  protective  purposes  of  the  monument.  Lands  and  interests  in  lands 
within  the  proposed  monument  not  owned  by  the  United  States  shall  be 
reserved  as  a  part  of  the  monument  upon  acquisition  of  title  thereto  by 
the  United  States. 

The  Secretary  of  the  Interior  shall  manage  the  monument  through  the  Bureau 
of  Land  Management,  pursuant  to  applicable  legal  authorities,  to  implement 
the  purposes  of  this  proclamation. 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation. 

Nothing  in  this  proclamation  shall  enlarge  or  diminish  the  jurisdiction  or 
authority  of  the  State  of  California  or  the  United  States  over  submerged 
or  other  lands  within  the  territorial  waters  off  the  coast  of  California. 

Nothing  in  this  proclamation  shall  affect  the  rights  or  obligations  of  any 
State  or  Federal  oil  or  gas  lessee  within  the  territorial  waters  off  the  California 
coast. 

Warning  is  hereby  given  to  all  unauthorized  persons  not  to  appropriate, 
injure,  destroy,  or  remove  any  feature  of  this  monvmient  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


OOlAJ^^CiUOA  ^jt^A^^ 


[FR  Doc.  00-1295 

Filed  1-14-00;  10:45  am) 

Billing  code  3195-01-P 


/OL 


65 


ISS 


11 


JA 


18 


000 


Ml 


Fe 

V( 

Ti 


"« 

2825 

Federal  Register 

Presidential  Documents 

Vol.  65.  No.  11 

- 

Tuesday,  January  18,  2000 

• 

Proclamation  7265  of  January  11,  2000 

• 

Establishment     of    the     Grand     Canyon-Parashant     National 
Monument 

By  the  President  of  the  United  States  of  America     " 

A  Proclamation 

.» 

The  Grand  Canyon-Parashant  National  Monument  is  a  vast,  biologically  di- 
verse, impressive  landscape  encompassing  an  array  of  scientific  and  historic 
objects.  This  remote  area  of  open,  undeveloped  spaces  and  engaging  scenery 
is  located  on  the  edge  of  one  of  the  most  beautiful  places  on  earth,  the 
Greind  Canyon.  Despite  the  hardships  created  by  rugged  isolation  and  the 
lack  of  natural  waters,  the  monmnent  has  a  long  and  rich  human  history 
spanning  more  than  11,000  years,  and  an  equally  rich  geologic  history  span- 
ning almost  2  billion  years.  Full  of  natural  splendor  and  a  sense  of  solitude, 
this  area  remains  remote  and  unspoiled,  qualities  that  are  essential  to  the 
protection  of  the  scientific  and  historic  resources  it  contains. 

> 

The  monument  is  a  geological  treasure.  Its  Paleozoic  and  Mesozoic  sedi- 
mentary rock  layers  are  relatively  undeformed  and  nnobscured  by  vegetation, 
offering  a  clear  view  to  understanding  the  geologic  history  of  the  Colorado 
Plateau.  Deep  canyons,  mountains,  and  lonely  buttes  testify  to  the  power 
of  geological  forces  and  provide  colorful  vistas.  A  variety  of  formations 
have  been  exposed  by  millennia  of  erosion  by  the  Colorado  River.  The 
Cambrian,  Devonian,  and  Mississippian  formations  (Muav  Limestone,  Temple 

Butte  Formation,  and  the  Redwall  Limestone)  are  exposed  at  the  southern 
end  of  the  lower  Grand  Wash  Cliffs.  The  Pennsylvanian  and  Permian  forma- 
tions (Calville  Limestone,  Esplanade  Sandstone,  Hermit  Shale,  Toroweap 
Formation,  and  the  Kaibab  Formation)  are  well  exposed  within  the  Parashant, 
Andrus,  and  Whitmore  Canyons,  and  on  the  Grand  Gulch  Bench.  The  Triassic 
Chinle  and  Moenkopi  Formations  are  exposed  on  the  Shivwits  Plateau, 
and  the  purple,  pink,  and  white  shale,  mudstone,  and  sandstone  of  the 
Triassic  Chinle  Formation  are  exposed  in  Hells  Hole. 

The  monument  encompasses  the  lower  portion  of  the  Shivwits  Plateau, 
which  forms  an  important  watershed  for  the  Colorado  River  and  the  Grand 
Canyon.  The  Plateau  is  bounded  on  the  west  by  the  Grand  Wash  Cliffs 
and  on  the  east  by  the  Hurricane  Cliffs.  These  cliffs,  formed  by  large  faults 
that  sever  the  Colorado  Plateau  slicing  north  to  south  through  the  region, 
were  and  are  major  topographic  barriers  to  travel  across  the  area.  The  Grand 
Wash  Cliffs  juxtapose  the  colorful,  lava-capped  Precambrian  and  Paleozoic 
strata  of  the  Grand  Canyon  against  the  highly  faulted  terrain,  recent  lake 
beds,  and  desert  volcanic  peaks  of  the  down-dropped  Grand  Wash  trough. 
These  cliffs,  which  consist  of  lower  and  upper  cliffs  separated  by  the  Grand 
Gulch  Bench,  form  a  spectacular  boimdary  between  the  basin  and  range 
and  the  Colorado  Plateau  geologic  provinces.  At  the  south  end  of  the  Shivwits 
Plateau  are  several  important  tributaries  to  the  Colorado  River,  including 
the  rugged  and  beautiful  Parashant,  Andrus,  and  Whitmore  canyons.  The 
Plateau  here  is  capped  by  volcanic  rocks  with  an  array  of  cinder  cones 
and  basalt  flows,  ranging  in  age  from  9  million  to  only  about  1000  years 
old.  Lava  from  the  Whitmore  and  Toroweap  areas  flowed  into  the  Grand 
Canyon  and  dammed  the  river  many  times  over  the  past  several  million 
yeeirs.  The  monument  is  pocketed  with  sinkholes  and  breccia  pipes,  structures 
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associated  with  volcanism  and  the  collapse  of  underlying  rock  layers  through 
ground  water  dissolution. 

Fossils  are  abundant  in  the  monument.  Among  these  are  large  numbers 
of  invertebrate  fossils,  including  bryozoans  and  brachiopods  located  in  the 
Calville  limestone  of  the  Grand  Wash  Cliffs,  and  brachiopods,  pelecypods, 
fenestrate  bryozoa,  and  crinoid  ossicles  in  the  Toroweap  and  Kaibab  forma- 
tions of  Whitmore  Canyon.  There  are  also  sponges  in  nodules  and  pectenoid 
pelecypods  throughout  the  Kaibab  formation  of  Parashant  Canyon. 

The  Grand  Canyon-Parashant  National  Monument  contains  portions  of  geo- 
logic faults,  including  the  Dellenbaugh  fault,  which  cuts  basalt  flows  dated 
6  to  7  million  years  old,  the  Toroweap  fault,  which  has  been  active  within 
the  last  30,000  years,  the  Hurricane  fault,  which  forms  the  Hurricane  Cliffs 
and  extends  over  150  miles  across  northern  Arizona  and  into  Utah,  and 
the  Grand  Wash  fauU,  which  bounds  the  west  side  of  the  Shivwits  Plateau 
and  has  approximately  15,000  feet  of  displacement  across  the  monument. 

Archaeological  evidence  shows  much  human  use  of  the  area  over  the  past 
centuries.  Because  of  their  remoteness  and  the  lack  of  easy  road  access, 
the  sites  in  this  area  have  experienced  relatively  little  vandalism.  Their 
good  condition  distinguishes  them  from  many  prehistoric  resources  in  other 
areas.  Prehistoric  use  is  documented  by  irreplaceable  rock  art  images,  quar- 
ries, villages,  watchtowers,  agricultiu-al  features,  burial  sites,  caves, 
rockshelters,  trails,  and  camps.  Current  evidence  indicates  that  the  monument 
was  utilized  by  small  numbers  of  hunter-gatherers  during  the  Archaic  Period 
(7000  B.C.  to  300  B.C.).  Population  and  utilization  of  the  monument  increased 
during  the  Ancestral  Puebloan  Period  from  the  Basketmaker  II  Phase  through 
the  Pueblo  II  Phase  (300  B.C.  to  1150  A.D.),  as  evidenced  by  the  presence 
of  pit  houses,  habitation  rooms,  agricultiu-al  features,  and  pueblo  structures. 
Population  size  decreased  during  the  Pueblo  III  Phase  (1150  A.D.  to  1225 
A.D.).  Southern  Paiute  groups  replaced  the  Pueblo  groups  and  were  occu- 
pying the  monimient  at  the  time  of  Euro-American  contact.  Archeological 
sites  in  the  monument  include  large  concentrations  of  ancestral  Puebloan 
(Anasazi  or  Hitsatsinom)  villages,  a  large,  intact  Pueblo  II  village,  numerous 
archaic  period  archeological  sites,  ancestral  Puebloan  sites,  and  Southern 
Paiute  sites.  The  monument  also  contains  areas  of  importance  to  existing 
Indian  tribes. 

In  1776,  the  Escalante-Dominguez  expedition  of  Spanish  explorers  passed 
near  Mount  Trumbull.  In  the  first  half  of  the  19th  century,  Jedediah  Smith, 
Antonio  Armiijo,  and  John  C.  Fremont  explored  portions  of  this  remote 
area.  Jacob  Hamblin,  a  noted  Mormon  pioneer,  explored  portions  of  the 
Shivwits  Plateau  in  1858  and,  with  John  Wesley  Powell,  in  the  1870s. 
Clarence  Dutton  completed  some  of  the  first  geological  explorations  of  this 
area  and  provided  some  of  the  most  stirring  written  descriptions.  Having 
traversed  this  area  by  wagon  at  the  request  of  the  territorial  legislature, 
Sharlot  Hall  recommended  it  for  inclusion  within  the  State  of  Arizona 
when  it  gained  Statehood  in  1912.  Early  historic  sawmills  provided  timber 
that  was  hauled  70  miles  along  the  Temple  Trail  wagon  road  from  Mt. 
Trvunbull  down  the  Hurricane  Cliffs  to  St.  George,  Utah.  Ranch  structures 
and  corrals,  fences,  water  tanks,  and  the  ruins  of  sawmills  are  scattered 
across  the  monument  and  tell  the  stories  of  the  remote  family  ranches 
and  the  lifestyles  of  early  homesteaders.  There  are  several  old  mining  sites 
dating  from  the  1870s,  showing  the  history  of  mining  during  the  late  19th 
and  early  20th  centm-ies.  The  remote  and  undeveloped  nature  of  the  monu- 
ment protects  these  historical  sites  in  nearly  their  original  context. 

The  monument  also  contains  outstanding  biological  resources  preserved  by 
remoteness  and  limited  travel  corridors.  The  monument  is  the  junction 
of  two  physiographic  ecoregions:  the  Mojave  Desert  and  the  Colorado  Plateau. 
Individually,  these  regions  contain  ecosystems  extreme  to  each  other,  ranging 
from  stark,  arid  desert  to  complex,  dramatic  higher  elevation  plateaus,  tribu- 
taries, and  rims  of  the  Grand  Canyon.  The  western  margin  of  the  Shivwits 
Plateau  marks  the  boundary  between  the  Sonoran/Mojave/Great  Basin  floristic 
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provinces  to  the  west  and  south,  and  the  Colorado  Plateau  province  to 
the  northeast.  This  intersection  of  these  biomes  is  a  distinctive  and  remark- 
able feature.  Riparian  corridors  link  the  plateau  to  the  Colorado  River  corridor 
below,  allowing  wildlife  movement  and  plant  dispersal.  The  Shivwits  Plateau 
is  in  an  arid  envirormient  with  between  14  to  18  inches  of  precipitation 
a  year.  Giant  Mojave  Yucca  cacti  proliferate  in  undisturbed  conditions 
throughout  the  monument.  Diverse  wildlife  inhabit  the  monument,  including 
a  trophy-quality  mule  deer  herd,  Kaibab  squirrels,  and  wild  turkey.  There 
are  numerous  threatened  or  endangered  species  as  well,  including  the  Mexi- 
can spotted  owl,  the  California  condor,  the  desert  tortoise,  and  the  south- 
western willow  flycatcher.  There  are  also  candidate  or  sensitive  species, 
including  the  spotted  bat,  the  western  mastiff  bat,  the  Townsend's  big  eared 
bat,  and  the  goshawk,  as  well  as  two  federally  recognized  sensitive  rare 
plant  species:  Penstemon  distans  and  Rosa  stellata.  The  ponderosa  pine 
ecosystem  in  the  Mt.  Trumbull  area  is  a  biological  resource  of  scientific 
interest,  which  has  been  studied  to  gain  important  insights  regarding 
dendroclimatic  reconstruction,  fire  history,  forest  structure  change,  and  the 
long-term  persistence  and  stability  of  presettlement  pine  groups. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431)  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Goverrmient  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  pcircels  of  land,  the  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  proper 
care  and  management  of  the  objects  to  be  protected. 

■  WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  a  national  monument  to  be  known  as  the  Grand  Canyon- 
Parashant  National  Monument: 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  the  Grand  Canyon-Parashant  National  Monu- 
ment, for  the  purpose  of  protecting  the  objects  identified  above,  all  lands 
and  interests  in  lands  owned  or  controlled  by  the  United  States  within 
the  boundaries  of  the  area  described  on  the  map  entitled  "Grand  Canyon- 
Parashant  National  Monument"  attached  to  and  forming  a  part  of  this  procla- 
mation. The  Federed  land  and  interests  in  land  reserved  consist  of  approxi- 
mately 1,014.000  acres,  which  is  the  smedlest  area  compatible  with  the 
proper  care  and  management  of  the  objects  to  be  protected. 

For  the  purpose  of  protecting  the  objects  identified  above,  all  motorized 
and  mechanized  vehicle  use  off  road  will  be  prohibited,  except  for  emergency 
or  authorized  administrative  purposes. 

Nothing  in  this  proclamation  shall  be  deemed  to  enlarge  or  diminish  the 
jurisdiction  of  the  State  of  Arizona  with  respect  to  fish  and  wildlife  manage- 
ment. 

The  establishment  of  this  monmnent  is  subject  to  valid  existing  rights. 

All  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entry,  loca- 
tion, selection,  sale,  or  leasing  or  other  disposition  under  the  public  land 
laws,  including  but  not  limited  to  withdrawal  from  location,  entry,  and 
patent  under  the  mining  laws,  and  from  disposition  under  all  laws  relating 
to  mineral  and  geothermal  leasing,  other  than  by  exchange  that  furthers 
the  protective  purposes  of  the  monument.  Sale  of  vegetative  material  is 
permitted  only  if  part  of  an  authorized  science-based  ecological  restoration 
project.  Lands  and  interests  in  lands  within  the  proposed  monument  not 
owned  by  the  United  States  shall  be  reserved  as  a  part  of  the  monument 
upon  acquisition  of  title  thereto  by  the  United  States. 
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This  proclamation  does  not  reserve  water  as  a  matter  of  Federal  law  nor 
relinquish  any  water  rights  held  by  the  Federal  Government  existing  on 
this  date.  The  Federal  land  managing  agencies  shall  work  with  appropriate 
State  authorities  to  ensure  that  water  resources  needed  for  monument  pur- 
poses are  available. 

The  Secretary  of  the  Interior  shall  manage  the  monument  through  the  Bureau 
of  Land  Management  and  the  National  Park  Service,  pursuant  to  applicable 
legal  authorities,  to  implement  the  purposes  of  this  proclamation.  The  Na- 
tional Park  Service  and  the  Bureau  of  Land  Management  shall  manage  the 
monument  cooperatively  and  shall  prepare  an  agreement  to  share,  consistent 
with  applicable  laws,  whatever  resources  are  necessary  to  properly  manage 
the  monument;  however,  the  National  Park  Service  shall  continue  to  have 
primary  management  authority  over  the  portion  of  the  monument  within 
the  Lake  Mead  National  Recreation  Area,  and  the  Bureau  of  Land  Manage- 
ment shall  have  primary  management  authority  over  the  remaining  portion 
of  the  monument. 

The  Bureau  of  Land  Management  shall  continue  to  issue  and  administer 
grazing  leases  within  the  portion  of  the  monument  within  the  Lake  Mead 
National  Recreation  Area,  consistent  with  the  Lake  Mead  National  Recreation 
Area  authorizing  legislation.  Laws,  regulations,  and  policies  followed  by 
the  Bureau  of  Land  Management  in  issuing  and  administering  grazing  leases 
on  all  lands  under  its  jurisdiction  shall  continue  to  apply  to  the  remaining 
portion  of  the  monument. 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation.  Warning  is  "hereby  given  to  all  unauthorized 
persons  not  to  appropriate,  injure,  destroy,  or  remove  any  feature  of  this 
monument  and  not  to  locate  or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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Proclamation  7266  of  January  11,  2000 

Boundary  Enlargement  of  the  Pinnacles  National  Monument 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Pinnacles  National  Monument  was  established  on  Januar>'  16,  1908,  for 
the  purpose  of  protecting  its  natural  rock  formations,  known  as  Pinnacles 
Rocks  r  and  the  series  of  talus  caves  underlying  them.  The  monument  sits 
within  one  of  the  most  complex  and  fascinating  geologic  terrains  in  North 
America,  an  area  where  rock  masses  have  been  sliced  apart,  transported 
for  up  to  hundreds  of  miles,  and  then  reassembled  into  a  fantastic  geologic 
mixture.  The  monument  holds  only  half  of  an  ancient  volcano;  the  other 
half  is  found  195  miles  to  the  southeast  in  northern  Los  Angeles  County. 
The  volcano  was  split  apart  and  transported  north  by  an  early  strand  of 
the  San  Andreas  Fault,  known  as  the  Chalone  Creek  Fault,  which  lies 
within  the  monument.  The  pinnacles  inside  the  monument  are  composed 
mainly  of  volcanic  breccia,  a  mixture  of  angular  blocks  of  volcanic  lava, 
pumice,  and  ash.  The  occurrence  of  the  pinnacles  within  the  monument 
is  unusual,  as  some  of  these  volcanic  rocks  also  contain  marine  fossils. 

Since  1908,  the  boundaries  of  the  monument  have  been  enlarged  on  five 
occasions  by  presidential  proclamations  issued  pursuant  to  the  Antiquities 
Act  (34  Stat.  225,  16  U.S.C.  431).  Proclamation  1660  of  May  7,  1923.  added 
562  acres  to  include  additional  natural  formations  with  a  series  of  caves 
underlying  them.  Proclamation  1704  of  July  2,  1924,  added  adjoining  lands 
that  included  a  spring  of  water  and  valuable  camping  sites.  Proclamation 
1948  of  April  13,  1931,  added  1,926  acres  that  held  additional  features 
of  scientific  and  educational  interest  and  for  administrative  purposes.  For 
these  same  purposes,  the  boundary  was  later  expanded  on  July  11,  1933 
(Proclamation  2050).  Proclamation  2528  of  December  5,  1941,  added  addi- 
tional lands  adjoining  Pinnacles  National  Monument  in  order  to  protect 
more  objects  of  scientific  interest  in  the  monument  area.  The  boundary 
of  the  monument  was  further  expanded  by  statute  on  October  20,  1976 
(Public  Law  94-567,  90  Stat.  2693). ' 

The  boundary  enlargement  effected  by  this  proclamation  is  central  to  the 
continued  preservation  of  the  Pinnacles  National  Monument's  unique  re- 
sources. In  addition  to  containing  pieces  of  the  same  faults  that  created 
the  tremendous  geological  formations  throughout  the  monument,  the  expan- 
sion lands  hold  part  of  the  headwaters  that  drain  into  the  basin  of  the 
monument.  Over  millions  of  years,  flash  floods  and  stream  currents  have 
helped  to  sculpt  the  land's  natural  features.  Additionally,  these  lands  contain 
a  biological  system  that  must  be  protected  if  the  wild  character  and  ecosystem 
of  the  monument  are  to  be  preserved.  The  geologic  formations  provide 
a  stellar  habitat  for  important  and  sometimes  fragile  biological  resources. 
For  example,  raptor  populations,  including  prairie  falcons,  golden  eagles, 
red-shouldered  hawks.  Cooper's  hawks,  harriers,  white-tailed  kites,  long- 
eared  owls,  and  red-tailed  hawks,  nest  on  the  rocky  formations  and  forage 
in  the  broad  watershed.  The  lands  within  the  expansion  area  contain  steep, 
rugged  slopes  surrounding  small  canyons.  Shallow  rocky  soils,  gravel  creek 
beds,  and  steeply  rising  topography  combine  to  create  a  dynamic  flood 
environment.  The  lands  preserve  a  complex  association  of  plant  communities 
characteristic  of  the  chaparral.  Along  the  watercourses,  live-oaks,  buckeyes. 
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and  sycamore  grow.  Blue  oak  woodlands  and  grasslands  occur  on  the  deepest 
soils.  Creeks  that  flow  in  and  out  of  the  existing  monument  and  the  expansion 
lands  provide  highly  valuable  riparian  habitat  for  wildlife.  The  western 
pond  turtle,  two-striped  garter  snake,  silvery  legless  lizard,  threatened  Cali- 
fornia red-legged  frog,  and  California  horned  lizard  inhabit  these  lands. 
Bv  expanding  the  monument,  these  unique  biological  resources  can  be  af- 
forded more  complete  protection  to  maintain  and  enhance  the  ecosystems 
of  the  monument. 

Section  2  of  the  Act  of  June  8,  1906  (34  Stat.  225,  16  U.S.C.  431)  authorizes 
the  President,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Goveriunent  of  the  United  States  to  be  national  monuments,  and 
to  reserve  as  a  part  thereof  parcels  of  land,  the,  limits  of  which  in  all 
cases  shall  be  confined  to  the  smallest  area  compatible  with  the  proper 
CcU-e  and  management  of  the  objects  to  be  protected. 

WHEREAS  it  appears  that  it  would  be  in  the  public  interest  to  reserve 
such  lands  as  an  addition  to  the  Pinnacles  National  Monument: 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  2  of  the  Act  of 
June  8,  1906  (34  Stat.  225,  16  U.S.C.  431),  do  proclaim  that  there  are 
hereby  set  apart  and  reserved  as  an  addition  to  the  Pinnacles  National 
Monument,  for  the  purpose  of  care,  management,  and  protection  of  the 
objects  of  scientific  interest  situated  on  lands  within  the  said  monument, 
ail  lands  and  interests  in  lands  owned  or  controlled  by  the  United  States 
within  the  boundaries  of  the  area  described  on  the  map  entitled  "Pinnacles 
National  Monument  Boundary  Enlargement"  attached  to  and  forming  a  part 
of  this  proclamation.  The  Federal  land  and  interests  in  land  reserved  consist 
of  approximately  7,900  acres,  which  is  the  smallest  area  compatible  with 
the  proper  care  and  management  of  the  objects  to  be  protected. 

The  enlargement  of  this  monument  is  subject  to  valid  existing  rights. 

All  Federal  lands  and  interests  in  lands  within  the  boundaries  of  this  monu- 
ment are  hereby  appropriated  and  withdrawn  from  all  forms  of  entry,  loca- 
tion, selection,  sale,  leasing,  or  other  disposition  under  the  public  land 
laws,  including  but  not  limited  to  withdrawal  from  location,  entry,  and 
patent  under  the  mining  laws,  and  from  disposition  under  all  laws  relating 
to  mineral  and  geothermal  leasing,  other  than  by  exchange  that  furthers 
the  protective  purposes  of  the  monument.  Lands  and  interests  in  lands 
not  owned  by  the  United  States  shall  be  reserved  as  a  part  of  the  monument 
upon  acquisition  of  title  thereto  by  the  United  States. 

There  is  hereby  reserved,  as  of  the  date  of  this  proclamation  and  subject 
to  valid  existing  rights,  a  quantity  of  water  sufficient  to  fulfill  the  purposes 
for  which  the  monument  is  established.  Nothing  in  this  reservation  shall 
be  construed  as  a  relinquishment  or  reduction  of  any  water  use  or  rights 
reserved  or  appropriated  by  the  United  States  on  or  before  the  date  of 
this  proclamation. 

The  Secretary  of  the  Interior  shall  manage  the  area  being  added  to  the 
monument  through  the  National  Park  Service,  under  the  same  laws  and 
regulations  that  apply  to  the  rest  of  the  monument,  except  that  livestock 
grazing  may  be  permitted  in  the  area  added  by  this  proclamation. 

Wilderness  Study  Areas  included  in  the  monument  will  continue  to  be 
managed  under  section  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.). 

Nothing  in  this  proclamation  shall  be  deemed  to  revoke  any  existing  with- 
drawal, reservation,  or  appropriation;  however,  the  national  monument  shall 
be  the  dominant  reservation. 
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Warning  is  hereby  given  to  all  unauthorized  persons  not  to  appropriate, 
injiire,  destroy,  or  remove  any  feature  of  this  monument  and  not  to  locate 
or  settle  upon  any  of  the  lands  thereof. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two.hundred  and  twentieth. 
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Oh.  VI 1582 


38  CFR 

Oh.  1 

17 

51 

58 


.1544 
...762 
...762 
...762 


39  CFR 

111 

Proposed  Rules: 

111 

206 


.1318 


.264 
.403 


40  CFR 

9 1950 

49 1322 

52 14,  16,  1068,  1545,  1787, 

2039,  2042,  2046,  2048, 
2052.  2334,  2674 

60 1323,2336 

70 1787 


82... 
97... 
141. 
142. 


...716 
.2674 
.1950 
.1950 


180 1790,  1796,  1§02,  1809 

257 1842 

258 1842 

261 2337 

300 19,  1070 

712 1548 

716 1554 

721 354 

Proposed  Rules: 

52. .104,  421,  732,  1080,  1583, 
1841,2367,2557,  2560 

70 .....1841 

180 425 

257 1814 

258 1814 

300 1081 

503 1676 

41  CFR 

301-51 2541 

301-10 1268 

301-11. 1326 

301-74 1326 

Proposed  Rules: 

101-6 2504 

102-3 2504 


42  CFR 

121 

412 

413 

483 

485 

Proposed  Rules: 
405 


.1435 
.1817 
.1817 
.1817 
.1817 

.1081 


44  CFR 

64 1554,  1555 

Proposed  Rules: 

67 1435 


45  CFR 

Proposed  Rules: 

160 

164 


.427 
.427 


46  CFR 

Proposed  Rules: 

356 


.646 


.2056 
.2056 
.2057 
.2058 
.2056 
.2056 
.2055 


47  CFR 

0 374 

51 1331.2542 

73 219,220,  1823.  1824 

76 375 

Proposed  Rules: 

1 2097 

22 2097 

51 2367 

73 .270,  1843 

101 2097 

48  CFR 

205 

209 

235 :. 

241 

243 

252 

253 

Proposed  Rules: 

1 1438 

2 1438 

4 1438 

7 1438 

8 1438 

11 2272 

15 1438 

16 1438 

17 1438 

22 1438,  2272 

27 1438 

28 1438 

31... 1438 

32 » 1438 

35 1438 

36 2272 

37 1438 

42 1438 

43 1438 

44 1438 

45 1438 

49 1438,2272 

51 1438 

52 1438,2272 

53...... 1438 

212.! 2104 

242 2104,2109 

247 2104 

252 2104 

253 2109 

1804 429 

1852 429 


49  CFR 

1 

268 

572 

Proposed  Rules: 

40 

209 

222 

229 

1244 


...220 
.2342 
.2059 

.2573 
.1844 
.2230 
.2230 
...732 


50  CFR 

17 


.20.  2348 
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216 30 

226 1584 

300 59 

600 221 

635 .'...2075 


648 377,  1557,  1568 

660 221 

679 60,65,  74,380 

Proposed  Rules: 

17 1082,  1583,  1845 


18 109 

216 270,  1083 

222 270 

223 105 

224 1082 


226 105,  1584 

300 .-. 272 

648 275,431 


IV 


REMINDERS 

The  items  in  this 
editorially  compil<  d 
to  Federal  Regisier 
Inclusion  or  exck  sion 
this  list  has  no  l^gal 
significance. 
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list  were 
as  an  aid 
users, 
from 


RULES  GOINq  INTO 
EFFECT  JANIJARY  18, 
2000 


and 


AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  priigrams: 
Women,  infants, 
children;  spe  ::ial 
supplementa  nutrition 
program — 

Bloodwork  requirements; 
published 

COMMERCE  Da>ARTMENT 
Economic  Deve  opment 
Administration 

Economic  adjustinent  grant 
requirements;    evolving  loan 
fund  projects  c  nd  property; 
published  1-1  a  00 

ENERGY  OEPAI ITMENT 

Polygraph  exami  lation 

regulations;  pujiished  12-17- 

99 
ENVIRONMENT;  kL 
PROTECTION  AGENCY 
Air  programs;  approval  and 

promulgation:    Jtate  plans 

for  designated  facilities  and 

pollutants: 

Indiana;  publis  led  11-18-99 

Vermont;  published  11-16-99 
Air  quality  implementation 

plans;  approval  and 

promulgation;   rarious 

States; 

Colorado  et  al ;  published 
11-19-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tible  of 

assignments: 

New  York;  pul  dished  12-20- 
99 

Oklahoma  anc  Texas; 
published  i;  1-17-99 

Wyoming;  pub  ished  1-12-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcemeit  Office 

Initial  and  permi  nent 
regulatory  projrams: 

Surface  coal  mining  and 
reclamation  operations — 
Subsidence  due  to 
undergroind  mining 


operation 
published 


interpretation; 
12-17-99 


Valid  existing  rights  (VER) 
definition  and  claims 
submission  and 
processing  procedures; 
published  12-17-99 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  published  12-17-99 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Nuclear  materials  couriers 
under  CSRS  and  FERS; 
eligibility;  published  1-18- 
00 
TRANSPORTATION 
DEPARTMENT 
Econoriiic  regulations: 
Domestic  baggage  liability; 
published  12-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Airbus;  published  12-13-99 
McDonnell  Douglas; 

published  12-13-99 
Pratt  &  Whitney;  published 

11-19-99 
Rolls-Royce  pic;  published 
11-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Steam  locomotives;  inspection 
and  maintenance  standards; 
published  11-17-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 

1-26-00;  published  12-27- 

99 
Prunes  (dried)  produced  in 
California;  comments  due  by 
1-28-00;  published  12-29-99 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
Land  uses: 
Special  use  authorizations; 

costs  recovery  tor 

processing  applications 

and  monitoring 

compliance;  comments 

due  by  1-24-00;  published 

11-24-99 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 
Meat  and  poultry  inspection: 


Nutrient  content  claims; 
>healthy>  definition; 
comments  due  by  1-27- 
00;  published  12-28-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  1-27- 
00;  published  12-28-99 
COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 
Fastener  Quality  Act; 
implementation;  comments 
due  by  1-28-00;  published 
1-11-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Halibut  and  sablefish; 
Individual  Fishing  Quota 
Program;  comments 
due  by  1-26-00; 
published  12-27-99 
Meetings: 
Western  Pacific  Fishery 
Management  Council; 
comments  due  by  1-24- 
00;  published  12-17-99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Contract  markets: 
Contract  mari<et  rule  review 
procedures;  comments 
due  by  1-25-00;  published 
11-26-99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Construction  Industry 
Payment  Protection  Act; 
implementation;  comments 
due  by  1-27-00;  published 
12-28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Compression-ignition  marine 
engines  at  or  above  37 
kilowatts;  comments  due 
by  1-28-00;  published  12- 
29-99 
Air  pollutants,  hazardous; 
national  emmission 
standards: 

Perchloroethylene  emissions 
from  dry  cleaning 
facilities- 
Florida;  comments  due  by 
1-27-00;  published  12- 
28-99 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alaska;  comments  due  by 
1-28-00;  published  12-29- 
99 
Delaware  et  al.;  comments 
due  by  1-27-00;  published 
12-28-99 
Indiana;  comments  due  by 
1-27-00;  published  12-28- 
99 
Louisiana;  comments  due  by 
1-28-00;  published  12-29- 
99 
Michigan;  comments  due  by 
1-24-00;  published  12-16- 
99 
Missouri;  comments  due  by 
1-24-00;  published  12-23- 
99 
Confidential  business 
information;  elimination  of 
special  treatment  for  certain 
category;  comments  due  by 
1-26-00;  published  12-21-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate;  comments  due 
by  1-24-00;  published  11- 
24-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Digital  audio  systems; 
impact  on  terrestial  radio 
service;  comments  due  by. 
1-24-00;  published  11-9- 
99 
Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
1-24-00;  published  12-17- 
99 
New  York;  comments  due 
by  1-24-00;  published  12- 
17-99 
Texas;  comments  due  by  1- 
24-00;  published  12-20-99 
Television  broadcasting: 
Video  description  of  video 
programming  for 
individuals  with  visual 
disabilities; 

implementation;  comments 
due  by  1-24-00;  published 
12-1-99 
FEDERAL  ELECTION 
COMMISSION 

Contirbution  and  expenditure 
limitations  and  prohibitions: 
Independent  expenditures 
and  party  committee 
expenditure  limitations; 
comments  due  by  1-24- 
00;  published  12-9-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
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Constuction  Industry 
Payment  Protection  Act; 
implementation;  comments 
due  by  1-27-00;  published 
12-28-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
J  i  Beverages — 

|S  Fruit  and  vegetable  juices 

and  juice  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-24-00; 
published  11-23-99 
Medical  devices: 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  1-27-00;  published 
10-28-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 
Medicare  and  Medicaid: 
Elderly;  all-inclusive  care 
programs;  comments  due 
by  1-24-00;  published  11- 
24-99 
Medicare: 
Methods  to  improve 
Medicare  efficiency; 
suggestion  program 
establishment;  comments 
due  by  1-25-00;  published 
11-26-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Housing  programs: 
Uniform  physical  condition 
standards  and  physical 
inspection  requirements; 
insured  and  assisted 
properties;  administrative 
process  assessment; 
comments  due  by  1-25- 
00;  published  11-26-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  1-24-00;  published 
10-26-99 

INTERIOR  DEPARTMENT 

Assistance  programs; 
administrative  and  audit 


requirements  and  cost 

principles: 

On-the-job  seat  l>elt  use; 
comments  due  by  1-26- 
00;  published  12-27-99 

INTERIOR  DEPARTMENT 
National  Parle  Service 

Special  regulations: 
Denali  National  Park  and 
Preserve,  AK;  traditional 
activites  definition; 
comments  due  by  1-25- 
00;  published  1-19-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
New  Mexico;  comments  due 

by  1-24-00;  published  12- 

22-99 
Pennsylvania;  comments 

due  by  1-26-00;  published 

12-27-99 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.; 
Inmate  financial 

responsibility  program; 

spending  limitations; 

comments  due  by  1-27- 

00;  published  12-28-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 
Fall  protection;  comments 

due  by  1-24-00;  published 

9-24-99 

LABOR  DEPARTMENT 

Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Construction  Industry 

Payment  Protection  Act; 

implementation;  comments 

due  by  1-27-00;  published 

12-28-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Truth  in  Savings  Act — 

Statement  disclosures; 
delivery  in  electronic 


fomi;  comments  due  by 
1-25-00;  published  11- 
26-99 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nevada;  comments  due  by 
1-28-00;  published  11-3- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs,  Federal 
employees: 
Child  care  costs  for  lower 

income  employees; 

appropriated  funds  use; 

comments  due  by  1-24- 

00;  published  12-23-99 
Prevailing  rate  systems; 
comments  due  by  1-26-00; 
published  12-27-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Plant  Verified  Drop 
Shipment  (PVDS) 
mailings;  loading 
requirements;  comments 
due  by  1-24-00:  published 
12-23-99 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Evidence  required  for 
payment;  comments  due 
by  1-25-00;  published  11- 
26-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  company  boards 
of  directors;  independent 
directors  role;  comments 
due  by  1-28-00;  published 
11-3-99 

TRANSPORTATION 
DEPARTMENT 

.Coast  Guard 

Outer  Continental  Shelf 

activities: 

Platforms  in  Gulf  of  Mexico; 
safety  zone;  comments 
due  by  1-25-00;  published 
11-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Dowty  Aerospace  Propellers; 

comments  due  by  1-27- 

00;  published  12-28-99 
EMBRAER;  comments  due 

by  1-28-00;  published  12- 

29-99 

Fokker;  comments  due  by 
1-28-00;  published  12-29- 
99 


General  Electric  Co.; 
comments  due  by  1-25- 
00;  published  11-26-99 

Industrie  Aeronautiche  e 
Meccaniche;  comments 
due  by  1-27-00;  published 
12-22-99 

Lockheed;  comments  due 
by  1-24-00;  published  12- 
9-99 

Pratt  &  Whitney;  comments 
due  by  1-24-00;  published 
11-24-99 

Airworthiness  standards: 
Special  conditions- 
Boeing  Model  777  series 
airplanes;  comments 
due  by  1-27-00; 
published  12-13-99 

Class  E  airspace;  comments 
due  by  1-27-00;  published 
12-13-99 

General  rulemaking 
procedures: 

Plain  language  and  removal 
of  redundant  and  outdated 
material;  comments  due 
by  1-28-CO;  published  12- 
14-99 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 

Diamond  Mountain,  CA; 
comments  due  by  1-25- 
00;  published  11-26-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Group  health  plans;  access, 
portability,  and 
renewability  requirements; 
comment  request; 
comments  due  by  1-25- 
00;  published  10-25-99 


LIST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
'completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  106th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999. 

Last  List  December  21,  1999. 
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The  President 


2835 


Presidential  Documents 


Proclamation  7267  of  January  14,  2000 

Religious  Freedom  Day,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  January  16,  1786,  the  Virginia  legislature  enacted  a  law  whose  impact 
is  still  felt  around  the  world  today.  Authored  by  Thomas  Jefferson  and 
introduced  by  James  Madison,  this  act  affirmed  religious  freedom  as  one 
of  the  "natural  rights  of  mankind"  and  pledged  that  none  would  "suffer 
on  account  of  his  religious  opinions  or  beliefs."  Recognizing  the  fundamental 
importance  of  this  right  to  human  dignity,  our  founders  modeled  the  First 
Amendment  to  our  Constitution  on  the  Virginia  statute  and  made  religious 
freedom  and  tolerance  core  values  of  our  democracy.  More  than  a  century 
and  a  half  later,  Eleanor  Roosevelt,  as  the  Chairperson  of  the  U.N.'s  Commis- 
sion on  Human  Rights,  worked  to  extend  that  vision  to  peoples  around 
the  world  through  her  contributions  to  the  U.N.'s  Universal  Declaration 
of  Human  Rights. 

Americans  draw  great  strength  from  the  free  exercise  of  religion  and  from 
the  diverse  communities  of  faith  that  flourish  in  our  Nation  because  of 
it.  Our  churches,  mosques,  synagogues,  meetinghouses,  and  other  places 
of  worship  bring  us  together,  support  our  families,  nourish  our  hearts  and 
minds,  and  sustain  our  deepest  values.  Our  religious  beliefs  give  direction 
to  our  lives  and  provide  moral  guidance  in  the  daily  decisions  we  make. 

Freedom  of  religion,  however,  still  has  enemies.  In  America  in  recent  years, 
chvu-ches  and  synagogues  have  been  destroyed  by  arson  and  people  have 
been  attacked  because  of  thefr  religious  affiliation.  Across  the  globe,  many 
people  still  live  in  countries  where  the  right  to  religious  freedom  is  resfricted 
or  even  prohibited.  Some  totalitarian  and  authoritarian  regimes  actively  per- 
secute those  who  seek  to  practice  their  religion,  imprisoning,  torturing, 
and  even  killing  men  and  women  because  of  their  faith.  Other  governments 
monitor  and  harass  religious  minorities,  tolerating  and  even  encouraging 
hostility  or  acts  of  violence  against  them. 

My  Administration  is  committed  to  safeguarding  freedom  of  religion  at  home 
and  promoting  it  around  the  globe.  Federal,  State,  and  local  law  enforcement 
officials  are  working  in  partnership  to  prosecute  and  prevent  crimes  aimed 
at  people  because  of  thefr  religious  affiliation,  and  I  have  called  on  the 
Congress  to  pass  the  Hate  Crimes  Prevention  Act  to  strengthen  the  Federal 
Government's  ability  to  combat  such  crimes.  On  the  international  front, 
we  have  made  issues  of  religious  liberty  a  consistent  and  fundamental  part 
of  our  public  diplomacy.  My  Ambassador  at  Large  for  International  Religious 
Freedom  and  his  staff  have  crisscrossed  the  globe,  from  China  and  Uzbekistan 
to  Laos  and  Russia,  to  advance  religious  freedom  and  to  assist  those  who 
are  being  persecuted  for  thefr  beliefs.  In  accordance  with  the  International 
Religious  Freedom  Act  that  I  signed  into  law  in  1998,  the  United  States 
recently  published  the  first  annual  report  on  the  status  of  religious  freedom 
worldwide  and  publicly  designated  the  most  severe  international  violators. 
This  report  highlights  the  many  crucial  efforts  of  individuals  and  agencies 
in  the  Federal  Government  to  advocate  religious  freedom  abroad,  from  negoti- 
ating with  foreign  heads  of  state  to  pursuing  individual  cases  of  persecution 
or  discrimination. 
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As  we  observe  Religious  Freedom  Day  this  year,  let  us  give  thanks  for 
the  wisdom  of  America's  founders  in  protecting  our  precious  right  to  express 
our  beliefs  and  practice  our  faith  freely  and  openly.  Let  us  resolve  to  be 
vigilant  in  defending  that  freedom  and  teaching  tolerance  in  our  homes, 
schools,  communities,  and  workplaces.  And  let  us  continue  to  lead  the 
world  in  assisting  those  who  are  persecuted  because  of  their  religious  faith 
and  in  proclaiming  the  rights  and  dignity  of  every  human  being. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  January  16,  2000, 
as  Religious  Freedom  Day.  I  call  upon  the  people  of  the  United  States 
to  observe  this  day  with  appropriate  ceremonies,  activities,  and  programs, 
and  I  urge  all  Americans  to  reaffirm  their  devotion  to  the  fundamental 
principles  of  religious  freedom  and  tolerance. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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Proclamation  7268  of  January  14,  2000 

Martin  Luther  King,  Jr.,  Federal  Holiday,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Just  this  month,  thousands  of  Americans  gathered  at  the  Lincoln  Memorial 
to  welcome  a  new  year,  a  new  century,  and  a  new  millennium.  There — 
where  37  years  ago  Martin  Luther  King,  Jr.,  so  eloquently  voiced  his  dream 
for  America's  future — we  pledged  not  only  to  keep  Dr.  King's  dream  alive, 
but  also  to  bring  it  to  reality  in  the  21st  century. 

We  are  living  in  a  time  of  unprecedented  peace  and  prosperity  for  our 
Nation,  where  the  struggles  of  the  valiant  and  visionary  men  and  women 
who  came  before  us  have  borne  fruit  with  the  guarantee  of  civil  rights 
at  home  and  the  triumph  of  freedom  in  nations  across  the  globe.  But  we 
cannot  afford  to  become  complacent.  As  Dr.  King  so  wisely  observed,  "We 
have  learned  to  fly  the  air  like  birds  and  swim  the  sea  like  fish,  but 
we  have  not  learned  the  simple  art  of  living  together  as  brothers.  Our 
abundance  has  brought  us  neither  peace  of  mind  nor  serenity  of  spirit." 

We  must  seize  this  rare  moment  in  our  Nation's  history  to  build  a  society 
in  which  we  accept  our  differences  and  honor  our  common  humanity. 
We  must  unite  against  the  forces  of  hatred,  fear,  and  ignorance  that  seek 
to  divide  us.  We  must  use  our  economic  success  and  our  technological 
prowess  to  widen  the  circle  of  opportunity,  to  eliminate  poverty,  and  to 
give  all  our  children  the  education,  values,  and  encouragement  they  need 
to  reach  their  full  potential. 

Each  year  since  1994,  when  I  signed  into  law  the  King  Holiday  and  Service 
Act,  Americans  have  marked  this  observance  by  devoting  the  day  to  service 
projects  in  their  communities.  By  renovating  schools,  cleaning  up  neighbor- 
hoods, tutoring  children,  donating  blood,  organizing  food  drives,  or  reaching 
out  in  some  other  way  to  those  in  need,  our  citizens  can  work  together 
to  make  this  a  day  on,  not  a  day  off,  and  to  make  their  own  contributions 
to  Dr.  King's  legacy  of  service. 

Martin  Luther  King,  Jr.,  was  not  content  to  rest  on  past  successes  or  to 
compromise  his  convictions.  If  he  were  with  us  now  to  mark  his  71st 
birthday,  he  would  exhort  us  not  to  grow  weary  in  doing  good  but  to 
reach  out  to  one  another  in  the  spirit  of  service  and  forge  a  future  in 
which  all  Americans  are  proud  of  our  diversity  and  united  in  our  reverence 
for  freedom,  justice,  and  equality. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  January  17, 
2000,  as  the  Martin  Luther  King,  Jr.,  Federal  Holiday.  I  call  upon  all  Ameri- 
cans to  observe  this  occasion  with  appropriate  programs,  ceremonies,  and 
activities  in  honor  of  Dr.  King's  life  and  achievements  and  in  response 
to  his  call  to  service. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  ihis  fourteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  932 

[Docket  No.  FVOO-932-1  IFR] 

Olives  Grown  In  California;  Decreased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
California  Olive  Committee  (Committee) 
for  the  2000  and  subsequent  fiscal  years 
fi'om  $26.18  to  $21.73  per  ton  of  olives 
handled.  The  Committee  is  responsible 
for  local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
olives  grown  in  California. 
Authorization  to  assess  olive  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  year  begins  January  1  and 
ends  December  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  January  20,  2000.  Comments 
received  by  March  20,  2000,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant,  and 
Rose  Aguayo,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  Suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901,  Fax:  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932),  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 
beginning  on  January  1 ,  2000,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  i$  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2000  and  subsequent  fiscal  years 
from  $26.18  per  ton  to  $21.73  per  ton  of 
olives. 

The  California  olive  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
olives.  They  are  famiUar  with  the 
Committee'.^  needs  and  with  the  costs 
for  goods  and  >ervices  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1999  and  subsequent  fiscal 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  year  to  fiscal  year 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  December  9, 
1999,  and  unanimously  recommended 
fiscal  year  2000  expenditures  of 
$2,472,235  and  an  asses.sment  rate  of 
$21.73  per  ton  of  olives.  In  comparison, 
last  year's  budgeted  expenditures  were 
$1,845,185.  Recommended  budget 
expenditures  for  research  are 
significantly  higher  this  year  because  of 
higher  anticipated  research  expenses. 
The  higher  research  budget  of  $868,550 
is  needed  to  fund:  (1)  Continued 
research  and  development  of  the 
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Budget  expendit  ire         1999 


Administration 

Research  

Market  Develop- 
ment   


$346,485 
302,000 

1.190,500 


2000 


$356,190 
868,550 

1,212,495 


The  assessm  ent  rate  recommended  by 
the  Committee  was  derived  by 
considering  ai]  ticipated  expenses, 
estimated  assessable  tonnage,  and 
additional  per  inent  factors.  The 
estimate  of  ass  Bssable  olives  for  the 
2000  fiscal  yecr  is  113,750  tons.  This 
compares  to  ai  i  assessable  tonnage  of 
67,990  for  fisc  il  year  1999.  The  increase 
in  2000,  due  ii  i  large  part  to  the 
alternate-bearing  natxire  of  olives,  has 
allowed  the  C(  immittee  to  lower  the 
assessment  ral  b  from  $26.18  to  $21.73 
per  ton,  a  decrease  of  $4.45.  Income 
derived  from  handler  assessments, 
interest,  and  curyover  of  reserve  funds 
would  be  adec  uate  to  cover  budgeted 
expenses.  Fun  ds  in  the  reserve  at  the 
end  of  fiscal  y  sar  2000  would  be  less 
than  the  maxii  num  permitted  by 
§932.40  of  th(  order  (approximately  one 
fiscal  year's  expenses). 

The  assessn  ent  rate  established  in 
this  rule  will  (  ontinue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upo  i  recommendation  and 
information  si  ibmitted  by  the 
Committee  or  other  available 
information. 

Although  th  is  assessment  rate  will  be 
in  effect  for  ai  indefinite  period,  the 
Committee  wi  11  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  a  pudget  of  expenses  and 
consider  recoi  nmendations  for 
modification  i  »f  the  assessment  rate.  The 
dates  and  tim  !s  of  Committee  meetings 
are  available  ■■om  the  Committee  or  the 
Department.  Conunittee  meetings  are 
open  to  the  public  and  interested 
persons  may  <  ixpress  their  views  at  these 
Department  will  evaluate 
Committee  re^  :ommendations  and  other 
available  info  -mation  to  determine 

fication  of  the  assessment 
Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  ;  :000  budget  and  those  for 
subsequent  fi  ical  years  will  be  reviewed 
and,  as  appro  jriate,  approved  by  the 
Department. 


whether  mod 
rate  is  needec 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  bvudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,200 
producers  of  olives  in  the  production 
area  and  2  handlers  subject  to  regulation 
under  the  marketing  order.  Small 
agricultiu'al  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  None 
of  the  olive  handlers  may  be  classified 
as  small  entities,  while  the  majority  of 
olive  producers  may  be  classified  as 
small  entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2000  and 
subsequent  fiscal  years  from  $26.18  per 
ton  to  $21.73  per  ton  of  olives.  The 
Committee  unanimously  recommended 
fiscal  year  2000  expenditures  of 
$2,472,235  and  an  assessment  rate  of 
$21.73  per  ton.  The  assessment  rate  of 
$21.73  is  $4.45  lower  than  the  1999  rate. 
The  estimated  quantity  of  assessable 
olives  for  the  2000  fiscal  year  is  113,750 
tons.  Thus,  the  $21.73  rate  should  be 
adequate  to  meet  this  year's  budgeted 
expenses,  when  combined  with  funds 
from  the  authorized  reserve  and  interest 
income. 

The  following  table  compares  major 
budget  expenditure  recommendations 
for  the  2000  fiscal  year  with  those  from 
last  year. 


potential  threat  from  the  olive  fruit  fly 
in  the  California  production  area. 

A  lower  assessment  rate  is 
recommended  for  2000  because  the 
estimated  2000  fiscal  year  assessable 
tonnage  is  approximately  67  percent 
larger  than  last  fiscal  year's  tonnage,  due 
in  large  part  to  the  alternate  'bearing 
nature  of  the  crop.  A  comparison  of 
assessable  tonnage  for  fiscal  year  2000 
with  the  two  previous  fiscal  years  is 
listed  below: 


1998 

1999 

2000 

85,585 

67,990 

113,750 

Budget  expenditure 

1999 

2000 

Administration  

Research  

Market  Develop- 
ment   

$346,485 
302,000 

1,190,500 

$356,190 
868,550 

1,212,495 

The  higher  research  budget  of 
$868,550  is  needed  to  fund:  (1) 
Continued  research  and  development  of 
the  mechanical  olive  harvester  and  (2) 
scientific  studies  to  develop  chemical 
and  scientific  defenses  to  counteract  a 


The  Committee  reviewed  and 
unanimously  recommended  fiscal  year 
2000  expenditiues  of  $2,472,235,  which 
reflects  increases  in  the  research,  market 
development,  and  administrative 
budgets.  Prior  to  arriving  at  this  budget, 
the  Committee  considered  information 
from  various  sources,  such  as  the 
'Committee's  Executive  Subcommittee, 
the  Research  Subcommittee,  and  the 
Marketing  Subcommittee.  Alternate 
spending  levels  were  discussed  by  these 
groups,  based  upon  potential  reductions 
in  the  funding  of  various  research  and 
marketing  projects.  The  Committee 
determined  it  was  not  necessary  to 
increase  the  assessment  rate  to  cover 
these  expenses  because  the  increased 
assessable  tonnage  will  provide 
sufficient  funds  to  cover  anticipated 
expenses.  The  assessment  rate  of  $21.73 
per  ton  of  assessable  olives  was  derived 
by  considering  anticipated  expenses,  the 
Committee's  estimate  of  assessable 
olives,  and  additional  pertinent  factors. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  year  indicates  that  grower  revenue 
for  the  1999-2000  crop  year  will 
approximate  $64,126,725.  With  an 
assessment  rate  of  $21.73  per  ton  and 
assessable  tonnage  totaling  113,750 
tons,  the  Conmiittee's  assessment 
revenue  for  fiscal  year  2000  will  be 
$2,471,788,  or  approximately  3.9 
percent  of  grower  revenue. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers  for 
fiscal  year  2000  by  $506,187. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  biuden  on  handlers,  and  may  reduce 
the  burden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  California     ' 
olive  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  December  9, 1999, 
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meeting  was  a  public  meetfng  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
infonnation  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  California  olive  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foxmd  and  determined  upon  good  cause 
that  it  is  impracticable,  urmecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Fiscal  year  2000  begins  on 
January  1,  2000,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  year  apply  to 
all  assessable  olives  handled  during 
such  fiscal  year;  (2)  this  action  decreases 
the  assessment  rate  for  assessable  olives 
begiiming  with  the  2000  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  imanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  60-day  conunent 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  932.230  is  revised  to  read 
as  follows: 

§932.230    Assessment  rate. 

On  and  after  January  1,  2000,  an 
assessment  rate  of  $21.73  per  ton  is 
established  for  California  olives. 

Dated:  January  12,  2000.  \ 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  00-1221  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FVOO-982-1  IFR] 

Hazelnuts  Grown  in  Oregon  and 
Washington;  Establishment  of  Interim 
and  Final  Free  and  Restricted 
Percentages  for  the  1 999-2000         » 
Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  establishes  interim 
and  final  free  and  restricted  percentages 
for  domestic  inshell  hazelnuts  for  the 
1999-2000  marketing  year  under  the 
Federal  marketing  order  for  hazelnuts 
grovra  in  Oregon  and  Washington.  The 
percentages  allocate  the  quantity  of 
domestically  produced  hazelnuts  which 
may  be  marketed  in  the  domestic  inshell 
market.  The  percentages  are  intended  to 
stabilize  the  supply  of  domestic  inshell 
hazelnuts  to  meet  the  limited  domestic 
demand  for  such  hazelnuts  and  provide 
reasonable  retiuns  to  producers.  This 
rule  was  recommended  unanimously  by 
the  Hazelnut  Marketing  Board  (Board), 
which  is  the  agency  responsible  for 
local  administration  of  the  order. 
DATES:  Effective  Date:  This  interim  final 
rule  is  effective  January  20,  2000. 
Applicability  Date:  This  interim  final 
rule  applies  during  the  period  July  1 , 
1999,  through  Jime  30,  2000.  Comments 
received  by  March  20,  2000  will  be 
considered  prior  to  issuance  of  a  final 
rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  Fax:  (202)  720-5698,  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson.  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440;  or  George  J. 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456.  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  115  and  Marketing  Order  No.  982, 
both  as  amended  (7  CFR  part  982), 
regulating  the  handling  of  hazelnuts 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  hazelnuts 
handled  during  the  1999-2000 
marketing  year  (July  1,  1999,  through 
June  30,  2000).  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
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handler  subject  o  an  order  may  file 
with  the  Secreta  ry  a  petition  stating  that 
the  order,  any  p  ovision  of  the  order,  or 
any  obligation  ii  nposed  in  connection 
with  the  order  ii  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  e>  empted  therefrom.  A 
handler  is  affort  ed  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  whicl  i  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Seen  itary's  ruling  on  the 
petition,  provid  id  an  action  is  filed  not 
later  than  20  da  rs  after  the  date  of  the 
entry  of  the  ruli  ig. 

This  rule  estaplishes  marketing 
percentages  wh  ch  allocate  the  quantity 
of  inshell  hazeli  luts  that  may  be 
marketed  in  doi  lestic  markets.  The 
Board  is  require  d  to  meet  prior  to 
September  20  o  each  marketing  year  to 
compute  its  maiketing  policy  for  that 
year,  and  compute  and  announce  an 
inshell  trade  demand  if  it  determines 
that  volume  reg  illations  would  tend  to 
effectuate  the  di  (clared  policy  of  the  Act. 
The  Board  also  computes  and 
announces  prel  minary  free  and 
restricted  percentages  for  that  year. 

The  inshell  ti  ade  demand  is  the 
amount  of  insh<  ill  hazelnuts  that 
handlers  may  skip  to  the  domestic 
market  throughput  the  marketing 
season.  The  ordler  specifies  that  the 
inshell  trade  demand  be  computed  by 
averaging  the  ptecediiig  three  "normal" 
years'  trade  acquisitions  of  inshell 
hazelnuts,  rounded  to  the  nearest  whole 
niunber.  The  B<  lard  may  increase  the 
three-year  aven  ge  by  up  to  25  percent, 
if  market  condi  ions  warrant  an 
increase.  The  B  aard's  authority  to 
recommend  vo  ume  regulations  and  the 
computations  u  sed  to  determine  the 
percentages  are  specified  in  §  982.40  of 
the  order. 

The  National  Agricultural  Statistics 
Service  (NASSi  estimated  hazelnut 
production  at  38,000  tons  for  the  Oregon 
and  Washingto;  i  area.  The  majority  of 
domestic  inshe  1  hazelnuts  cire  marketed 
in  October.  Noi  ember,  and  December. 
By  November,  i  he  marketing  season  is 
well  under  waj . 

The  quantity  marketed  is  broken 
down  into  free  md  restricted 
percentages  to  nake  available  hazelnuts 
which  may  be  i  narketed  in  domestic 
inshell  market!  (free)  and  hazelnuts 
which  must  be  exported,  shelled  or 
otherwise  disp  ised  of  by  handlers 
(restricted).  Th?  preliminary  free 
percentage  rele  ases  80  percent  of  the 
adjusted  inshe  1  trade  demand.  The 
adjusted  inshe  1  trade  demand  used  by 


the  Board  was  the  average  of  the  past 
three  years'  sales  (4,136  tons),  plus  an 
additional  10  percent  for  market 
development  (414  tons),  minus  the 
declared  carryin  from  last  year's  crop 
(110  tons). 

The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  is  to 
guard  against  an  underestimate  of  crop 
size.  The  preliminary  free  percentage  is 
expressed  as  a  percentage  of  the  total 
supply  subject  to  regulation  (supply) 
and  is  based  on  the  preliminary  crop 
estimate. 

Based  on  the  NASS  crop  estimate  of 
38,000  tons,  the  Board  computed  and 
announced  preliminary  free  and 
restricted  percentages  of  10  percent  and 
90  percent,  respectively,  at  its  August 
31,  1999,  meeting.  This  action  initially 
released  3,552  tons  of  hazelnuts  from 
the  1999  supply  for  domestic  inshell  use 
as  the  preliminary  free  percentage.  The 
preliminary  restricted  percentage  of  the 
1999  supply  for  export  and  kernel 
markets  thus  initially  totaled  31,143 
tons. 

A  special  meeting  of  the  Board  was 
held  on  October  26,  1999,  to  increase 
the  percentage  of  free  product  released 
for  market  development  from  10  percent 
(414  tons)  to  20  percent  (827  tons) 
which  is  120  percent  of  the  three-year 
average  trade  acquisitions  of  inshell 
hazelnuts.  The  Board  took  this  action 
because  it  determined  that  the  demand 
for  domestic  inshell  hazelnuts  was 
greater  than  previously  thought.  Based 
upon  the  new  adjusted  trade  demand  of 
4,854  tons,  the  Board  computed  revised 
preliminary  free  and  restricted 
percentages  of  1 1  percent  and  89 
percent,  respectively.  This  revised 
preliminary  free  percentage  (1 1  percent) 
released  3,883  tons  of  hazelnuts  from 
the  1999  supply  for  domestic  inshell  use 
rather  than  the  initially  computed  3,552 
tons.  The  revised  preliminary  restricted 
percentage  (89  percent)  of  the  1999 
supply  for  export  and  kernel  markets 
thus  totaled  30,720  tons,  rather  than 
31,143  tons. 

Under  the  order,  the  Board  must  meet 
on  or  before  November  15  to 
recommend  interim  final  and  final 
percentages.  The  Board  uses  current 
crop  estimates  to  calculate  interim  final 
and  final  percentages.  The  interim  final 
percentages  are  calculated  in  the  same 
way  as  the  preliminary  percentages  and 
release  the  remaining  20  percent  (to 
total  100  percent  of  the  inshell  trade 
demand)  previously  computed  by  the 
Board.  Final  free  and  restricted 
percentages  may  release  up  to  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 


carryover  into  the  following  season  (i.e., 
desirable  carryout).  The  order  requires 
that  the  final  free  and  restricted 
percentages  shall  be  effective  30  days 
prior  to  the  end  of  the  marketing  year, 
or  earlier,  if  recommended  by  the  Board 
and  approved  by  the  Secretary. 
Revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year,  but  the  inshell  trade 
demand  can  only  be  revised  upward, 
consistent  with  §  982.40(e). 

The  Board  met  on  November  15, 1999, 
and  reviewed  and  approved  an 
amended  marketing  policy  and 
recommended  the  establishment  of 
interim  final  and  final  free  and 
restricted  percentages.  The  interim  final 
free  and  restricted  percentages  were 
recommended  at  15  percent  free  and  85 
percent  restricted.  Final  percentages, 
which  included  an  additional  15 
percent  of  the  average  of  the  preceding 
three-years'  trade  acquisitions  for 
desirable  carryout,  were  recommended 
at  16  percent  free  and  84  percent 
restricted  effective  March  1,  2000.  The 
final  percentages  release  5,474  tons  of 
inshell  hazelnuts  from  the  1999  supply 
for  domestic  use. 

The  final  marketing  percentages  are 
based  on  the  Board's  final  production 
estimate  (36,548  tons)  and  the  following 
supply  and  demand  information  for  the 
1999-2000  marketing  year: 


Inshell  supply 

(1)  Total  production  (Board's 
estimate)  

(2)  Less  substandard,  farm  use 
(disappearance)  

(3)  Merctiantable  production 
(Board's  adjusted  crop  esti- 
mate; Item  1  minus  Item  2)  ... 

(4)  Plus  undeclared  carryin  as 
of  July  1,  1999,  subject  to 
regulation  

(5)  Supply  subject  to  regulation 
(Item  3  plus  Item  4  

Inshell  trade  demand 

(6)  Average  trade  acquisitions 
of  inshell  hazelnuts  for  three 
prior  years 

(7)  Increase  to  encourage  in- 
creased sales  (20  percent  of 
Items) 

(8)  Less  declared  carryin  as  of 
July  1,  1999,  not  subject  to 
regulation  

(9)  Adjusted  Inshell  Trade  De- 
mand   

(10)  Desirable  carryout  on  Au- 
gust 31,  2000  (15  percent  of 
Item  6) 

(11)  Adjusted  Inshell  Trade  De- 
mand plus  desirable  carryout 
(Item  9  plus  Item  10)  


Tons 


36,548 


3,271 


33,277 


33,281 


4,136 


827 


109 


4,854 


620 


5,474 


* 
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Percentages: 

(12)  Interim  final  percent- 
ages (Item  9  divided  by 
Item  5) 

(13)  Final  percentages 
(item  1 1  divided  by 
Item  5)  X  100  


Free 


15 


16 


Re- 
strict- 
ed 


85 


84 


In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 
considered  the  Department's  1982 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  hazelnuts  available  for 
sale  in  domestic  markets.  The 
Guidelines  provide  that  the  domestic 
inshell  market  has  available  a  quantity 
equal  to  110  percent  of  prior  years' 
shipments  before  secondary  market 
allocations  are  approved.  This  provides 
for  plentiful  supplies  for  consiuners  and 
for  market  expansion,  while  retaining 
the  mechanism  for  dealing  with 
oversupply  situations.  At  its  October  26 
and  November  15, 1999,  meetings  the 
Bocird  recommended  that  an  increase  of 
20  percent  (827  tons)  for  market 
expansion  be  included  in  the  inshell 
trade  demand  which  was  used  to 
compute  the  interim  percentages.  The 
established  final  percentages  are  based 
on  the  fined  inshell  trade  demand,  and 
will  make  available  an  additional  620 
tons  for  desirable  carryout  effective 
March  1,  2000.  The  total  free  supply  for 
the  1999-2000  marketing  year  is  4,756 
tons  of  hazelnuts,  which  is  the  final 
trade  demand  of  4,136  tons  plus  the  620 
tons  for  desirable  carryout.  "This  amount 
is  135  percent  of  prior  years'  sales  and 
exceeds  the  goal  of  the  Guidelines. 

Pursuant  to  requirenients  set  forth  in 
'the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  initial 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu'suant  to  the 
Act,  and  3ie  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  800 
producers  of  hazelnuts  in  the 


production  area  and  approximately  22 
handlers  subject  to  regulation  imder  the 
order.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $5,000,000.  Using 
these  criteria,  virtually  all  of  the 
producers  are  small  agricultural 
producers  and  an  estimated  19  of  the  22 
handlers  are  small  agricultural  service 
firms.  In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  hazelnut 
producers  and  handlers  may  be 
classified  as  small  entities. 

Board  meetings  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

Many  years  of  marketing  experience 
led  to  die  development  of  the  current 
volume  control  procedures.  These 
procedures  have  helped  the  industry 
solve  its  marketing  problems  by  keeping 
inshell  supplies  in  balance  with 
domestic  needs.  The  current  volume 
control  procedures  fully  supply  the 
domestic  inshell  market  while 
preventing  oversupplies  in  that  market. 
Inshell  hazelnuts  sold  to  the  domestic 
market  provide  higher  returns  to  the 
industry  than  are  obtained  from 
shelling.  The  inshell  market  is  inelastic 
and  is  characterized  as  having  limited 
demand  and  being  prone  to  oversupply. 

Industry  statistics  show  that  total 
hazelnut  production  has  varied  widely 
over  the  last  10  years,  from  a  low  of 
13,000  tons  in  1989  to  a  high  of  47.000 
tons  in  1997.  Average  production  has 
been  around  27,000  tons.  While  crop 
size  has  fluctuated,  the  voliune 
regulations  contribute  toward  orderly 
marketing  and  market  stability,  and  help 
moderate  the  variation  in  returns  for  all 
producers  and  handlers,  both  large  and 
small.  For  instance,  production  in  the 
shortest  crop  year  (1989)  was  48  percent 
of  the  10-year  average  (1989-1998). 
Production  in  the  biggest  crop  year 
(1997)  was  173  percent  of  the  10-year 
average.  The  percentage  releases 
provide  all  handlers  with  the 
opportimity  to  benefit  from  the  most 
profitable  domestic  inshell  market.  That 
market  is  available  to  all  handlers, 
regardless  of  handler  size. 

NASS  statistics  show  that  the 
producer  price  per  pound  has  increased 


over  the  last  5  years,  from  $.32  in  1993 
to  $.49  in  1998. 

The  Board  discussed  not  regulating. 
However,  without  any  regulations  in 
effect,  the  Board  believes  that  the 
industry  would  oversupply  the  inshell 
domestic  market. 

•  While  the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  hazelnut  supplies  fluctuate 
widely  from  season  to  season. 

Hazelnuts  produced  under  the  order 
comprise  virtually  all  of  the  hazelnuts 
produced  in  the  United  States.  This 
production  represents,  on  average,  less 
than  5  percent  of  total  U.S.  tree  nut 
production,  and  less  than  5  percent  of 
the  world's  hazelnut  production. 
This  volume  control  regulation 
provides  a  method  for  the  U.S.  hazelnut 
industry  to  limit  the  supply  of  domestic 
inshell  hazelnuts  available  for  sale  in 
the  United  States.  Section  982.40  of  the 
order  establishes  a  procedure  and 
computations  for  the  Board  to  follow  in 
recommending  to  the  Secretary  release 
of  preliminary,  interim  final,  and  final 
quantities  of  hazelnuts  to  be  released  to 
the  bee  and  restricted  markets  each 
marketing  year.  The  program  results  in 
plentiful  supplies  for  consumers  and  for 
market  expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations. 

Currently,  U.S.  hazelnut  production 
can  be  successfully  allocated  between 
the  inshell  domestic  and  secondary 
markets.  One  of  the  best  secondary 
markets  for  hazelnuts  is  the  export 
market.  Inshell  hazelnuts  produced 
under  the  marketing  order  compete  well 
in  export  markets  because  of  quality. 
Europe,  and  Germany  in  particular,  is 
historically  the  primary  world  market 
for  U.S.  produced  inshell  hazelnuts.  A 
third  market  is  for  shelled  hazelnuts 
(kernels)  sold  domestically. 
Domestically  produced  kernels    » 
generally  command  a  higher  price  in  the 
domestic  market  than  imported  kernels. 
The  industry  is  continuing  its  efforts  to 
develop  and  expand  secondary  markets, 
especially  the  domestic  kernel  market. 
Small  business  entities,  both  producers 
and  handlers,  benefit  from  the 
expansion  efforts  resulting  from  this 
program. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
information  collection  requirements 
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handlers  are  aware  of  this  rule,  which 
was  recommended  at  an  open  Board 
meeting,  and  need  no  additional  time  to 
comply  with  this  rule;  and  (3)  interested 
persons  are  provided  a  60-day  comment 
period  in  which  to  respond,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Sub)ects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  982.247  is  added  to  read  as 
follows: 

NOTE:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.247    Free  and  restricted 
percentages— 1999-2000  marketing  year. 

(a)  The  interim  final  free  and 
restricted  percentages  for  merchantable 
hazelnuts  for  the  1999-2000  marketing 
year  shall  be  15  and  85  percent, 
respectively. 

(b)  On  March  1,  2000,  the  final  free 
and  restricted  percentages  for 
merchantable  hazelnuts  for  the  1999- 
2000  marketing  year  shall  be  16  and  84 
percent,  respectively. 

Dated:  January  12,  2000. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  00-1223  Filed  1-18-00;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-99-17] 

Soybean  Promotion  and  Research:  the 
Procedures  To  Request  a  Referendum; 
Correction 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  correction  of 
effective  date. 

SUMMARY:  This  docimient  corrects  the 
effective  date  of  the  correction 
published  in  the  Federal  Register  on 


January  3,  2000.  The  effective  date  is 
being  changed  from  January  3,  2000,  to 
December  30,  1999,  to  permit  the 
corrected  subpart  F,  Procedures  to 
Request  a  Referendum,  to  be  published 
in  the  2000  issue  of  the  Code  of  Federal 
Regulations. 

DATES:  The  effective  date  of  the  January 
3,  2000  rule  is  corrected  to  December 
30,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  Chief,  Marketing 
Programs  Branch,  Livestock  and  Seed 
program,  (202)  720-1115. 
SUPPLEMENTARY  INFORMATION:  The     ' 
Department  of  Agricultine  (Department) 
published  a  correction  in  the  Federal 
Register  on  January  3,  2000  (65  FR  1), 
redesignating  section  numbers  to  a  final 
rule  published  in  the  Federal  Register 
on  August  20,  1999  (64  FR  45413), 
which  established  the  procedures  for  a 
Request  for  Referendum  pursuant  to  the 
Soybean  Promotion,  Research,  and 
Consumer  Information  Act  (7  U.S.C. 
6301-6311)  and  the  Soybean  Promotion 
and  Research  Order  (7  CFR  part  1220). 
The  substance  of  the  January  3,  2000, 
correction  requires  no  change.  However, 
the  effective  date  of  the  correction  is 
being  changed  to  December  30,  1999,  to 
enable  those  changes  to  appear  in  the 
2000  issue  of  the  Code  of  Federal 
Regulations. 

Correction 

In  the  Federal  Register  issue  of 
January  3,  2000  (65  FR  1),  make  the 
following  correction.  On  page  1,  in  the 
first  column,  under  the  caption 
EFFECTIVE  DATE  correct  the  date  to  read: 
"December  30,  1999." 

January  12,  2000 

Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

[FR  Doc.  00-1224  Filed  1-18-00;  8:45  am] 

BILLING  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-67-AD;  Amendment  39- 
11514;  AO  2000-01-16] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  300  and  400  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 
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SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  75-23-08 
R5,  which  currently  requires 
repetitively  inspecting  and  replacing  or 
repairing  the  exhaust  system  on  certain 
Cessna  Aircraft  Company  (Cessna)  300 
and  400  series  airplanes.  The 
requirements  of  this  AD  replace  the 
inspections  and  replacements  that  are 
required  by  AD  75-23-08  R5  with 
inspections  and  replacements 
containing  new  simplified  procediu-es 
for  all  300  and  400  series  airpljmes 
(models  affected  by  the  current  AD  plus 
additional  models).  This  AD  also  revises 
the  inspection  intervals  and  requires 
replacing  certain  imserviceable  parts 
and  removing  the  exhaust  system  for  a 
detailed  inspection.  This  AD  is  the 
result  of  nmnerous  incidents  and 
accidents  relating  to  the  exhaust 
systems  on  Cessna  300  and  400  series 
airplanes  dating  from  the  middle  1970's 
to  the  present,  including  six  incidents 
since  issuance  of  AD  75-23-08  R5 
where  exhaust  problems  were  cited.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracks 
and  corrosion  in  the  exhaust  system, 
which  could  result  in  exhaust  system 
failure  and  a  possible  uncontrollable  in- 
flight fire  with  pilot  and/or  passenger 
injury. 

DATES:  Effective  February  15,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  14,  2000. 

ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-67- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
O.  Pendleton,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4143;  facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Cessna  300  and  400 
series  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  6. 1999  (64 
FR  36307).  The  NPRM  proposed  to 
supersede  AD  75-23-08  R5, 
Amendment  39-5451,  with  a  new  AD. 
AD  75-23-08  R5  currently  requires 
repetitively  inspecting,  using  visual 
methods,  the  exhaust  system  on  certain 
Cessna  300  and  400  series  airplanes; 


and  repairing  or  replacing  any 
unserviceable  parts.  The  actions 
specified  in  tlie  NPRM  proposed  to 
replace  the  inspections  and 
replacements  that  are  required  by  AD 
75-23-08  R5  with  inspections  and 
replacements  containing  new  simplified 
procedures  for  all  300  and  400  series 
airplanes  (models  affected  by  the 
current  AD  plus  additional  models).  The 
NPRM  also  proposed  to  revise  the 
inspection  intervals  and  proposed  to 
require  replacing  certain  upserviceable 
parts  and  removing  the  exhaust  system 
for  a  detailed  inspection.  Other 
provisions  included  in  the  NPRM,  as 
currently  written,  are:  . 
— Prohibiting  patch-type  repairs:  and 
— Removing  the  exhaust  system  and 
sending  it  to  a  designated  facility  for 
metallic  identification,  airworthiness 
determinations,  and  repair  or 
replacement  of  any  unserviceable 
parts. 

The  NPRM  was  the  result  of 
numerous  incidents  and  accidents 
relating  to  the  exhaust  systems  on 
Cessna  300  and  400  series  airplanes 
dating  from  the  middle  1970's  to  the 
present,  including  six  incidents  since 
issuance  of  AD  75-23-08  R5  where 
exhaust  problems  were  cited. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Introduction  to  the  Comment 
Disposition 

The  FAA  received  over  350  comments 
on  the  NPRM.  Many  of  the  conunents 
indicate  that  some  kind  of  action  needs 
to  be  taken  regarding  the  ongoing 
problems  with  the  exhaust  systems  on 
Cessna  300  and  400  series  airplanes. 
Many  commenters  present  detailed 
suggestions  for  alternatives  to  the 
proposed  actions  included  in  the 
NPRM.  The  FAA  believes  that,  for  the 
most  part,  these  suggestions  and 
alternatives  have  merit  and  the  final 
rule  reflects  many  of  these  suggestions 
and  alternatives. 

The  FAA  will  continue  to  make 
available  information  that  relates  to  the 
exhaust  system  problems  on  the  Cessna 
300  and  400  series  airplanes.  However, 
the  FAA  does  not  believe  that  this 
advisory  information  alone  will 
alleviate  and  eliminate  the  unsafe 
condition  of  the  exhaust  system 
problems  on  the  Cessna  300  and  400 
series  airplanes.  The  FAA  also  does  not 
believe  that  continuing  to  only  mandate 
the  actions  of  AD  75-23-08  R5  vdll 
provide  the  safety  level  that  is  necessary 
for  the  affected  airplanes. 


The  NPRM  proposed  to  require  an 
inspection  to  determine  the  type  of 
material  (Inconel  or  stainless  steel)  and 
the  condition  of  the  exhaust  system.  Of 
note  is  that  the  minimum  wall  thickness 
criteria  was  established  as  an  attempt  to 
remove  from  service  those  systems  that 
were  over  30  years  old.  However,  the 
FAA  did  not  account  for  those  imused 
or  recently  installed  exhaust  systems 
that  were  manufactiu«d  over  30  years 
ago  and  either  are  currently  held  as  or 
until  recently  were  held  as  spares.  The 
final  rule  accounts  for  this  by  requiring 
an  inspection  of  the  tailpipes  5  years 
after  installation  of  an  unused  or 
overhauled  exhaust  system  or  within 
100  hours  time- in-service  (TIS)  after  the 
effective  date  of  the  AD  (the  prevalent 
one  being  that  which  occurs  later). 

In  addition,  the  FAA  has  found  that 
Cessna  has  not  manufactured  any 
exhaust  assemblies  that  are  100-percent 
Inconel  material.  Much  of  the  confusion 
raised  on  and  in  opposition  to  the 
proposal  stems  from  sending  the 
exhaust  system  to  a  facility  to  get  a 
determination  on  whether  the  system 
was  a  stainless  steel  or  Inconel  exhaust 
system.  The  different  compliance  times 
for  the  different  systems  adds  to  the 
confusion  and  opposition.  The  FAA  has 
revised  the  proposal  to  include  the  same 
compliance  times  for  all  airplanes 
regardless  of  the  exhaust  system 
material  and  to  remove  the  proposed 
requirement  of  sending  the  exhaust 
system  to  a  specific  facility  for  a 
material  determination. 

The  final  rule  reflects  other  changes 
made  based  on  the  FAA's  analysis  of  the 
conunents  received  and  all  other 
information  related  to  the  exhaust 
systems  on  the  Cessna  300  and  400 
series  airplanes.  All  changes,  like  the 
ones  referenced  above,  will  alleviate  the 
burden  upon  the  public  as  proposed  in 
the  NPRM  while  still  providing  the 
necessary  safety  level  intended  by  this 

AD. 

The  following  paragraphs  present  the 
comments  received  with  the  FAA's 
response  and  changes  to  the  AD.  as 
applicable: 

Comment  Issue  No.  1:  Include 
Alternative  Proposals 

Niunerous  commenters  recommend 
that  the  FAA  incorporate  the  provisions 
of  proposals  that  the  Cessna  Pilot's 
Association  and  Twin  Cessna  Flyer 
submitted.  The  commenters  state  that 
there  is  a  need  for  the  AD.  and  that  these 
proposals  provide  a  viable  safety 
alternative. 

The  FAA  evaluated  both  of  these 
proposals,  determined  that  many  of 
these  comments  have  merit,  and  has 
made  changes  to  the  final  rule.  Among 
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the  items  in  thf 
incorporated 
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for  wall  thicl^ess 
— Having  the 

for  all  airplaii 

the  exhaust 

Inconel  or  stainless 
— Eliminating 

of  removing 

sending  it  to 

material  determination 


s4me  compliance  schedule 
es  regardless  of  whether 
systems  are  made  of 
steel;  and 
proposed  requirement 
exhaust  system  and 
specific  facility  for  a 


tie 
tie  I 


proposals  that  the  FAA 
the  final  rule  include: 
check  of  the  system 


Comment  IssuelNo.  2:  The  Existing  AO 
is  Su£Bcient 

Many  comme  titers  state  that  the 
current  actions  if  AD  75-23-08  R5  are 
sufficient  to  me  jt  the  necessary  safety 
level  intended  I  y  this  AD  for  the 
exhaust  system!  of  the  Cessna  300  and 
400  series  airphnes.  Several 
commenters  sta  e  that,  if  AD  75-23-08 
R5  was  complie  i  with  in  a  correct  and 
timely  matter,  t]  le  incidents  referenced 
in  the  NPRM  m)  ly  not  have  happened. 
Some  commentors  believe  that  changing 
the  inspection  r  jquirements  fi'om  that 
already  requirec  by  AD  75-23-08  R5 
will  cause  confi  sion  and  add 
unnecessary  costs  to  the  inspections. 
One  other  comn  lenter  suggests  that  the 
FAA  issue  a  Sp(  cial  Airworthiness 
Information  Bui  etin  (SAIB)  to  address 
the  requirement  >  of  the  AD. 

The  FAA  doe;  not  concur  that  AD  75- 
23-08  R5  is  suff  cient.  Analysis  of  the 
incidents  and  ac  cidents  pertaining  to 
the  exhaust  syst  sms  on  the  Cessna  300 
and  400  series  a  rplanes  that  have 
occurred  since  t  le  issuance  of  AD  75- 
23-08  R5  reveali ;  the  need  to  require 
different  inspect  ion  requirements  to 
meet  the  conditi  ons  known  today.  The 
FAA  believes  th  it  the  changes  made  to 
the  final  rule  wi  1  also  make  the 
inspections  easier  to  accomplish  and 
will  allow  them  to  be  accomplished  to 
coincide  with  re  jularly  scheduled 
maintenance. 

The  FAA  does  not  concur  that  an 
SAIB  should  be  ssued  instead  of  an  AD. 
An  SAIB  is  an  "information  only" 
document  and  h  is  no  regulatory 
requirement;  therefore,  it  is  not 
mandatory.  The  snly  vehicle  the  FAA 
has  of  assuring  t  lat  certain  actions  are 
complied  with  is  through  the  issuance 
of  an  AD.  No  ch«  nges  have  been  made 
to  this  AD  as  a  n  suit  of  this  comment. 


No. 


cf 


Comment  Issue 

Many  commenters 
FAA's  estimate 
U.S.  ownfers/op 
airplanes  is  incotrect 
that  the  FAA  she  uld 
Regulatory  Flexi  )il 
issuing  the  NPRI  i 
cost  issues  that 


3:  Cost  Impact 

state  that  the 
the  cost  impact  upon 
e^ators  of  the  affected 

Some  also  believe 
have  completed  the 
ity  Analysis  before 
Among  the  specific 
\tere  identified  is  the 


FAA's  failure  to  account  for  the  revenue 
lost  due  to  airplane  downtime  and  the 
fact  that  the  cost  of  the  proposed  AD 
would  affect  the  airplanes'  value  and 
make  them  unaffordable. 

The  FAA  does  not  concur  that  the 
estimate  of  the  cost  impact  upon  U.S. 
owners/operators  of  the  affected 
airplanes  is  incorrect.  The  FAA  has  no 
way  of  determining  the  number  or 
extent  of  repairs  and  replacements  that 
would  be  necessary  based  on  the 
inspections  proposed  in  the  NPRM. 
Therefore,  the  FAA  can  only  account  for 
the  costs  of  the  inspections.  The  FAA 
believes  it  is  the  owners'/operators' 
responsibility  to  repair  or  replace  parts 
when  foimd  damaged,  regardless  of 
whether  the  action  is  required  by  AD. 

The  FAA  does  not  concur  that  it  was 
necessary  to  complete  the  Regulatory 
Flexibility  Analysis  before  issuing  the 
NPRM.  Having  this  analysis  completed 
prior  to  issuing  the  NPRM  is  preferred; 
however,  the  FAA  did  not  believe  it 
could  wait  to  initiate  rulemaking  on  this 
subject.  The  FAA  has  until  180  days 
after  issuance  of  the  final  rule  AD  action 
to  have  the  completed  Regulatory 
Flexibility  Analysis  in  the  docket  file. 

The  FAA  concurs  that  airplane 
downtime  is  not  accounted  for  in  the 
estimate  of  the  cost  impact.  The  FAA 
has  no  way  of  determining  the 
operational  characteristics  of  each 
owner/operator  of  the  affected  airplanes. 
Therefore,  estimating  the  lost  expenses 
due  to  the  affected  airplanes  being  out 
of  service  is  not  possible.  Even  if  this 
were  possible,  the  safety  aspects  of  the 
proposed  rule  would  outweigh  the 
potential  lost  revenue  due  to  airplane 
downtime. 

Comment  Issue  No.  4:  V-Band  Clamp 
Replacements 

Several  commenters  state  that  the 
proposed  V-band  replacement 
requirements  are  inconsistent  with  what 
is  currently  required  by  AD  75-23-08 
R5  and  would  be  difficult  to 
accomplish.  The  commenters  request 
clarification  on  the  FAA's  intent. 

The  FAA's  intent  was  to  maintain  the 
V-band  replacements  from  AD  75-23-08 
R5.  Based  on  this  and  after  evaluating 
all  the  comments  and  information  on 
this  subject,  the  FAA  has  revised  the 
proposal  to  only  require  replacement  of 
the  multi-band  V-clamps  at  500-hour 
TIS  intervals.  Inspection  of  the  other  V- 
band  clamps  is  part  of  the  exhaust 
system  inspections  required  by  this  AD. 

Comment  Issue  No.  5:  Concerns  With 
the  Slip  Joint  Requirement 

Many  commenters  express  concerns 
regarding  the  requirements  of  the  slip 
joints,  specifically  either  require  (1) 


replacement  of  the  old  style  joints;  (2) 
lubrication  of  the  slip  joints;  or  (3)  a 
change  to  the  compliance  time  of  the 
slip  joint  removal  and  inspection 
requirements.  The  majority  of  these 
commenters  state  that  removing  the  slip 
joints  would  cause  more  damage  than 
would  be  caused  during  normal  usage. 
The  FAA  concurs  that  removing  the 
slip  joints  too  fi^quently  could  cause 
damage.  The  FAA  has  determined  that 
the  necessary  safety  level  intended  by 
this  AD  will  be  reached  by  requiring  the 
slip  joints  to  be  annually  inspected  for 
freedom  of  movement  without  removing 
the  slip  joints  from  the  nacelle.  The  slip 
joints  will  be  removed  for  inspection  at 
each  2,500-hour  TIS  inspection.  The 
FAA  believes  that  the  inspections  will 
reveal  deterioration  of  the  older  style 
joints  and  require  replacement. 

Comment  Issue  No.  6:  Stainless  Steel 
Versus  Inconel 

Many  commenters  state  that  the 
different  compliance  times  for  stainless 
steel  exhaust  systems  and  Inconel 
exhaust  systems  need  clarification. 
These  commenters  request  that  the  FAA 
define  an  "all  Inconel  system"  since  all 
exhaust  systems  consist  of  some 
stainless  steel  parts.  Several 
commenters  state  that  having  different 
compliance  times  for  different  exhaust 
systems  is  confusing,  and  request  that 
all  exhaust  systems  be  treated  equally. 

The  FAA  concurs  that  no  exhaust 
system  is  made  exclusively  of  Inconel 
alloy  and  that  the  current  compliance 
times  could  cause  confusion  among 
those  airplane  ownaers/operators  and 
mechanics  trying  to  accomplish  the  AD. 
The  FAA  has  revised  the  AD  to  provide 
compliance  times  that  are  applicable  to 
all  exhaust  systems.  This  eliminates  the 
need  to  send  the  exhaust  system  to  an 
authorized  facility  for  material 
determination.  The  FAA  has  revised  the 
compliance  times  to  coincide  with 
regularly  scheduled  maintenance. 

Comment  Issue  No.  7:  Facilities  and 
Personnel 

Numerous  commenters  express 
concern  about  the  FAA's  requirement  of 
the  qualifications  of  the  personnel  to 
accomplish  the  work  and  what  facilities 
must  be  used  to  accomplish  portions  of 
this  AD.  These  concerns  include: 

— The  three  approved  facilities  would 
not  be  able  to  accomplish  the  parts 
evaluation  and  inspections  on  these 
parts  evaluations  and  inspections  on 
all  of  the  affected  airplanes  in  a  timely 
manner; 

— Foreign  airworthiness  authorities  that 
adopt  an  FAA  AD  verbatim  for  their 
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countries  would  then  require  all 
airplanes  certificated  for  operation  in 
those  countries  to  have  the  parts 
evaluations  and  inspections 
accomplished  at  one  of  the  three  U.S. 
facilities;  and 

— Maintenance  personnel  in  foreign 
countries  with  equivalent  ratings  to 
those  specified  in  the  proposed  AD 
would  not  be  able  to  accomplish  the 
work  under  the  current  wording  of 
this  AD. 
The  FAA  has  evaluated  these 

concerns  and  has  changed  this  AD  to 

include: 

— Clarifying  who  can  accomplish  what 
actions  in  this  AD,  including  a  clause 
of  "or  for  non  U.S.  registered 
airplanes:  the  state  of  registry's 
equivalent  facility  in  accordance  with 
their  applicable  procedure"; 

— Consolidating  the  actions  of  all 
airplanes  into  one  compliance 
program  so  the  need  to  send  to  one  of 
the  three  facilities  to  determine  the 
material  used  for  the  exhaust  system 
and  the  condition  is  no  longer 
necessary;  and 

— Changing  the  facilities  required  to  do 
the  repair  work  to  any  FAA-approved 
exhaust  repair  facility. 

Comment  Issue  No.  8:  Compliance 
Times 

Many  commenters  request  changes  to 
the  proposed  compliance  times.  The 
main  reason  for  these  proposed  changes 
is  to  time  the  actions  specified  in  the 
NPRM  to  coincide  with  regular 
maintenance  intervals,  i.e.,  engine 
overhaul  and  aimual  inspections. 
Several  commenters  also  request  a  10- 
percent  adjustment  on  inspection 
compliance  times. 

The  FAA  has  re-evaluated  the 
compliance  times  and  has  changed  the 
final  rule  to  add  provisions  that  would 
make  the  actions  coincide  with 
regularly  scheduled  maintenance 
activitiea.  Having  one  compliance  time 
for  all  airplanes,  regardless  of  the 
exhaust  system  type  (hiconel  or 
stainless  steel)  allowed  this  to  be 
accomphshed.  The  FAA  is  also  allowing 
the  10-percent  adjustment  allowance  to 
allow  the  actions  to  be  accomplished 
with  other  scheduled  maintenance.  All 
of  these  adjustments  actually  reflect  a 
reduction  in  the  binden  upon  U.S. 
operators  over  that  proposed  in  the 
NPRM. 

Comment  Issue  No.  9:  Cessna  Service 
Bulletins 

A  few  commenters  suggest  that  the 
FAA  issue  an  AD  that  mandates  the 
Cessna  service  bulletins  that  relate  to 
this  subject  instead  of  what  is  proposed 


in  the  NPRM.  These  commenters  state 

that  the  actions  specified  in  the  service 

bulletins  are  adequate  to  address  the 

unsafe  condition. 
The  FAA  does  not  conciu'.  The  Cessna 

service  bulletins  were  not  available  at 

the  time  of  issuance  of  the  NPRM. 

Cessna  has  issued  the  following  service 

bulletins  since  the  NPRM: 

—Service  Bulletin  (SB)  MEB99-8.  SB 
MEB99-11,  SB  MEB99-14,  and  SB 
MEB99-15,  all  dated  August  2, 1999. 
These  service  bulletins  specify  and 
include  procedures  for  replacing  the 
crossfeed  fuel  lines  with  stainless 
steel  cross  feed  lines.  Each  service 
bulletin  applies  to  various  Cessna 
airplane  models. 

—SB  MEB99-6,  SB  MEB99-9,  and  SB 
MEB99-12,  all  dated  August  2,  1999. 
These  service  bulletins  specify  and 
include  procedures  for  installing 
access  panels  to  help  with  exhaust 
system  inspections.  Each  service 
bulletin  applies  to  various  Cessna 
airplane  models. 

—SB  MEB99-7,  SB  MEB99-10,  and  SB 
MEB99-13.  all  dated  August  2,  1999. 
These  service  bulletins  specify  and 
include  procedures  for  installing 
stainless  steel  engine  beam  covers  and 
inspecting  the  engine  beams.  Each 
service  bulletin  applies  to  various 
Cessna  airplane  models. 
The  FAA  has  determined  that  the  best 

course  of  action  is  accomplishing  that 

specified  in  the  final  rule  {the  actions  of 

the  NPRM  as  modified  based  on  the 
comments  received)  instead  of 
incorporating  the  Cessna  service 

bulletins.  Reasons  include: 

— ^The  service  bulletins  focus  more  on 
the  protection  of  the  affected 
airplanes  once  the  exhaust  system  has 
failed;  and 
— The  service  bulletins  do  not  address 
the  turbocharger  installation  on  the 
firewall,  including  the  engine  exhaust 
pipes  and  the  tail  pipe.  The  leakage  of 
exhaust  gases  in  this  area  is 
considered  the  unsafe  condition. 
The  FAA  does  believe  that  installing 
the  access  panels  as  specified  in  the 
Cessna  service  bulletins  will  aid  in  the 
repetitive  exhaust  system  inspections. 
The  FAA  has  added  a  note  to  the  AD  to 
include  this  access  panel  information. 
No  other  changes  to  the  final  rule  have 
been  made  as  a  residt  of  these 
comments. 

Comment  Issue  No.  10:  Supplemental 
Type  Certificates  and  Parts 
Manufacturer  Approvals 

Two  conunenters  suggest  that 
airplanes  that  have  been  modified 
through  the  incorporation  of  Riley 
Aviation  supplemental  type  certificates 


(STC's)  not  be  subject  to  this  AD,  or  that 
the  FAA  wait  for  the  Riley  Aviation 
solution  to  the  unsafe  condition  for 
those  affected  airplanes.  In  addition, 
two  commenters  request  explanation 
related  to  installation  requirements  of 
STC  and  parts  manufacturer  approval 
(PMA)  parts  as  they  relate  to  the  exhaust 
systems  on  Cessna  300  and  400  series 
airplanes. 

The  FAA  does  not  concur.  The  Riley 
Aviation  modification  through  STC's 
utilizes  design  parts  that  are  equivalent 
to  the  original  type  design.  The  FAA  has 
determined  that  exhaust  systems  that 
have  been  modified  through  Riley 
Aviation  STC's  are  subject  to  the  imsafe 
condition  addressed  by  this  AD. 
Although  Riley  Aviation  may  indeed 
develop  actions  to  address  this  imsafe 
condition,  the  FAA  caimot  delay  AD 
action  waiting  for  actions  that  have  yet 
to  be  developed  or  approved.  However, 
any  owners/operators  of  the  affected 
airplanes  can  present  data  to  show  that 
their  exhaust  systems  utilize  design 
parts  that  should  not  be  subject  to  this 
AD  by  submitting  an  alternative  method 
of  compliance  request  in  accordance 
with  the  procedxu'es  specified  in  this 
AD.  The  FAA  will  evaluate  the  merits 
of  each  request  and  either  grant  or  deny 
the  alternative  method  of  compliance. 
No  changes  have  been  made  to  this  AD 
as  a  result  of  these  comments. 


Comment  Issue  No.  11:  Maintenance 
and  Pilot  Training 

Numerous  commenters  state  that  part 
of  the  safety  problem  comes  from 
inadequate  maintenance  and  the  need 
for  pilot  training.  These  commenters 
suggest  that  additional  pilot  training 
and  mandated  preflight  checks  could 
alleviate  the  unsafe  condition.  Many 
commenters  feel  that  the  FAA  is 
arbitrarily  punishing  the  majority  of 
owners/operators  of  the  affected 
airplanes  because  of  the  inadequate 
maintenance  practices  of  a  few 
operators.  These  commenters  state  that 
the  existing  maintenance  requirements 
are  adequate  to  provide  the  necessary 
safety  level  intended  by  this  AD,  and 
that  if  the  FAA  enforced  the  existing 
rules  there  would  not  be  any  problems. 

The  FAA  concujs  that  pilot  training 
and  preflight  checks  could  reduce  the 
potential  for  the  unsafe  condition  fi'om 
occurring.  However,  the  FAA  has 
determined  that  the  unsafe  condition  is 
in  part  the  result  of  maintenance 
practices  that  are  not  adequate  to 
provide  the  necessary  safety  level 
intended  by  this  AD.  The  FAA  has 
determined  that  the  condition  should  be 
addressed  through  inspections  and 
exhaust  system  repair  and  parts 
replacement.  No  changes  to  this  AD 
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have  been  mad  s  as  a  result  of  these 
comments. 
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mainfenance  programs  already 
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NPRM. 
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programs 
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appropriate 
accomplished" 
the  applicable 
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by  maintenance 
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pt  these  airplanes 
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d  could  operate  under 
Federal  Aviation 
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Several 
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proposed 
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modification  or 
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No.  12:  Part  135 


suggest  that  the 
test  to  detect  cracked 
)arts.  The  FAA 

commenters  would 
over  the  currently 
tests, 
letermined  that  the 
required  in  this  AD  will 
oles,  or  other 
leak  testing  is  not 
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can  submit  an 
of  compliance  to  the 
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^o.  14:  Firewall, 
e  Beams,  and  Fuel 


request 
planation  concerning 
the  firewall, 
beams,  and  fuel  lines, 
suggest  that  the  FAA 
I  ection  of  the  fuel  lines 
the  firewall  to  be 
has  occurred  or 
in  the  firewall  area, 
also  request  the  FAA 


define  the  acceptable  limits  of  corrosion 
in  the  engine  beams  and  associated 
structiu-e. 

The  FAA  maintains  that  the  firewalls, 
canted  bulkheads,  and  engine  beams 
should  be  inspected  and  has  written  the 
compliance  time  of  these  inspections  to 
allow  them  to  be  accomplished  during 
the  regular  maintenance  schedule  that 
coincides  with  other  inspections  or 
repairs.  The  FAA  concurs  that  the  fuel 
lines  should  only  be  inspected  upon 
condition,  and  this  AD  has  beenwill  be 
changed  to  only  require  the  inspections 
if  there  is  evidence  of  past  damage  to 
the  firewalls,  canted  bulkheads,  and 
engine  beams.  The  fuel  lines  will  be 
replaced  if  damage  is  found. 

Comment  No.  15:  Wall  Thickness 

Numerous  commenters  state  that  the 
wall  thickness  inspection  is  unworkable 
due  to  the  thickness  limit  of  .025  inches. 
Some  of  these  commenters  are 
concerned  that  some  new  parts  would 
not  pass  the  thickness  requirement.  The 
commenters  recommend  specific 
thickness  of  .049  inches  for  the  "wye" 
and  .035  inches  for  the  tailpipe. 

After  further  analysis  of  the  wall 
thickness  inspection  requirement,  the 
FAA  has  determined  that  overly  thin 
parts  will  be  detected  and  corrected  in 
the  general  airworthiness  inspections 
required  on  the  "wye"  and  tailpipe. 
Therefore,  the  FAA  has  deleted  this 
requirement  from  this  AD. 

Comment  Issue  No.  16:  Install  an 
Insulation  Blanket 

Five  commenters  suggest  installing  an 
insulation  blanket  (such  as  Kevlar)  as  an 
alternative  to  the  actions  specified  in 
the  NPRM.  Another  commenter  states 
that  installing  this  insulation  blanket 
would  complicate  inspections. 

The  FAA  concurs  that  the  addition  of 
an  insulation  blanket  could  relieve  some 
of  the  potential  difficulties,  although  it 
would  only  alleviate  the  condition  and 
would  not  provide  the  necessary  safety 
level  intended  by  this  AD.  Also,  the 
FAA  concurs  that  installing  an 
insulation  blanket  could  make  already 
required  inspections  difficult  to 
accomplish.  Based  on  this,  the  FAA  has 
determined  that  the  installation  of  an 
insulation  blanket  will  not  meet  the 
necessary  safety  level  intended  by  this 
AD  and  the  FAA  has  not  incorporated 
this  suggestion.  No  changes  have  been 
made  to  this  AD  as  a  result  of  these 
comments. 

Comment  Issue  No.  17:  Inadequate 
Maintenance  Practices 

Several  commenters  state  that  the 
NPRM  lacks  test  and  inspection 
procedures.  These  commenters  suggest 


specific  changes  or  additions  to  these 
inspection  methods,  including: 

1 .  Make  a  video  tape  of  the  inspection 
process; 

2.  Require  an  inspection  for  exhaust 
stains; 

3.  Specify  wear  rates  and  leakage  rates 
on  the  pressure  tests; 

4.  Include  information  about  the 
confusion  concerning  the  various  types 
of  slip  joints  utilized  on  the  affected 
airplanes; 

5.  Clarify  what  is  meant  by  an  exhaust 
repair  station; 

6.  Require  only  visual  inspections; 

7.  Clarify  the  pressure  check 
requirements  because  this  check  is  too 
judgmental,  and  that  an  unacceptable 
leak  is  not  identified; 

8.  Add  a  "tap  test"  to  check  parts;  and 

9.  Clarify  and  mandate  assembly  and 
torouing  sequence  requirements. 

The  FAA  concurs  with  some  of  the 
recommendations,  as  follows: 

1.  The  FAA  believes  a  video  could  be 
a  great  visual  aid  in  illustrating  the 
inspection,  but  the  FAA  has  determined 
that  it  could  only  be  an  informational 
aid  and  cannot  be  mandated  by  AD 
action.  No  changes  have  been  made  to 
this  AD  as  a  result  of  this  comment; 

2.  The  FAA  does  not  consider  the 
exhaust  stains  to  be  a  reliable  indication 
of  whether  exhaust  problems  exist. 
Stains  could  be  a  sign  to  look  further, 
but  not  a  true  indicator.  No  changes 
have  been  made  to  this  AD  as  a  result 
of  this  comment; 

3.  As  specified  in  Comment  Issue  No. 
13,  the  FAA  has  determined  that  the 
pressure  checks  required  in  this  AD  will 
detect  cracks,  pinholes,  or  other 
damage,  and  that  leak  testing  is  not 
required.  Owners /operators  of  the 
affected  airplanes  can  submit  an 
alternative  method  of  compliance  to  the 
FAA  that  contains  appropriate  data  and 
information  to  show  that  an  equivalent 
level  of  safety  to  this  AD  would  be 
obtained  with  this  method.  No  changes 
have  been  made  to  this  AD  as  a  result 

of  this  comment; 

4.  The  FAA  has  revised  this  AD  to 
only  require  removal  of  the  slip  joints 
during  the  2,500-hour  TIS  engine 
overhaul  inspection; 

5.  The  FAA  has  revised  the  AD  to 
specify  an  FAA-approved  exhaust 
system  repair  facility.  This  means  a 
facility  that  has  FAA  approval  to  work 
on  exhaust  systems; 

.  6.  Due  to  the  extent  and  location  of 
the  damage  found  on  the  Cessna  300 
and  400  series  airplanes,  the  FAA  has 
determined  that  visual  inspections  will 
not  provide  the  necessarj'  safety  level 
intended  by  this  AD.  No  changes  have 
been  made  to  this  AD  as  a  result  of  this 
conunent; 
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7.  The  pressure  check  is  intended  to 
identify  leakage  that  is  considered  to  be 
excessive  or  in  locations  where  it  will 
help  identify  crack,  pinholes,  or 
damage.  Any  application  of  the  pressure 
test  will  be  judgmental;  however,  many 
owners/operators  have  already 
accomplished  this  test  on  the  affected 
airplanes  with  success  so  the  FAA  has 
determined  that  authorized  or 
appropriate  maintenance  personnel  can 
accomplish  the  procedure  repeatedly 
with  acceptable  results.  No  changes 
have  been  made  to  this  AD  as  a  result 
of  this  comment; 

8.  The  FAA  concurs  that  a  "tap  test" 
may  be  helpful  in  identifying  damaged 
parts,  however,  the  FAA  has  determined 
that  this  procediue  is  not  definitive  and 
any  suspect  part  should  be  further 
investigated.  No  chcuiges  have  been 
made  to  this  AD  as  a  result  of  this 
comment;  and 

9.  After  re-examining  the  procedures 
and  information  in  the  maintenance 
manuals  and  service  information  for  the 
affected  airplanes,  the  FAA  has 
detennined  that  the  assembly  and 
torquing  techniques  are  acceptable  to 
meet  the  necessary  safety  level  intended 
by  this  AD.  No  changes  have  been  made 
to  this  AD  as  a  result  of  this  comment. 

Comment  Issue  No.  18:  Incorporate  a 
Design  Change 

Many  commenters  recommend  that 
the  FAA  incorporate  a  design  change  to 
the  exhaust  systems  rather  than 
requiring  repetitive  inspections  and 
testing.  One  commenter  states  that 
various  failure  modes  of  the  system 
should  be  analyzed  and  that  various 
system  changes  should  be  implemented 
to  prevent  failure.  Five  commenters 
suggest  that  adding  provisions  to  isolate 
the  crossfeed  lines  or  adding  crossfeed 
valves  could  be  a  proposed  solution  to 
the  problem.  Each  of  the  other 
commenters  recoirunend  at  least  one  of 
the  following: 

— Installing  a  fire  detector  system; 
— Incorporating  a  "tell  tale"  patch  that 

changes  color  with  heat  exposure,  or 

using  paint  that  changes  color  when 

exposed  to  heat; 
— Incorporating  heat  shields  to  protect 

the  fuel  lines  that  are  behind  the 

firewall  from  the  effects  of  the  exhaust 

heat;  and 
— Adding  heat  shields  to  the  firewall. 

The  FAA  concurs  that  adding  a  design 
change  would  be  a  more  desirable 
solution  to  the  exhaust  system  problems 
on  the  Cessna  300  and  400  series 
airplanes  rather  than  relying  on 
repetitive  inspections  and  testing  to 
detect  any  problems.  The  FAA  reviewed 
many  of  (he  design  ideas  presented 


above,  and  found  that  they  are  designed 
to  mitigate  the  effects  of  an  exhaust 
system  failure,  but  none  prevent  failure 
of  the  exhaust  system.  The  FAA 
currently  knows  of  no  such  design 
changes  that  would  provide  the  same 
safety  level  as  those  actions  in  this  AD. 
The  FAA  will  look  at  any  design 
changes  on  an  individual  basis  if  they 
are  submitted  as  an  alternative  method 
of  compliance  in  accordance  with  the 
procedures  specified  in  this  AD.  No 
changes  have  been  made  to  this  AD  as 
a  result  of  this  comment. 

Comment  Issue  No.  19:  V-Band  Clamps 

One  commenter  recommends  that  the 
FAA  change  the  word  V-band  clamps  in 
paragraph  (g)  of  the  NPRM  to  multi- 
segment  V-band  clamps.  This 
commenter  states  that  this  was  an 
oversight  by  the  FAA. 

The  FAA  concvus  and  has  revised  this 
AD  accordingly. 

Comment  Issue  No.  20:  All  Airplanes 
Should  Not  Be  Affected 

Five  commenters  suggest  that  there 
are  design  differences  in  the  affected 
airplanes  and  believe  that  this  AD 
should  not  apply  to  all  airplanes.  One 
commenter  states  that  less  demand  is 
placed  on  the  exhaust  system  of 
unpressurized  airplanes  and  this  AD 
should  only  apply  to  pressurized 
airplanes. 

The  FAA's  analysis  and  interpretation 
of  the  service  history  on  the  exhaust 
systems  of  the  Cessna  300  and  400 
series  airplanes  does  not  indicate  that 
certain  designs  are  more/less 
susceptible  to  the  exhaust  system 
problems  than  others.  No  changes  have 
been  made  to  this,  AD  as  a  result  of  this 
comment. 

Comment  Issue  No.  21:  Lesser 
Requirements  for  Newer  Exhaust 
Systems 

Several  commenters  believe  that  less 
stringent  initial  inspection  requirements 
should  exist  for  airplanes  with  newer 
exhaust  systems  installed.  The 
commenters  do  not  feel  that  the 
potential  for  damage  exists  for  airplanes 
with  exhaust  systems  that  have  not  been 
in  service  for  very  long. 

The  FAA  sees  merit  in  this  comment 
and  has  re-evaluated  the  compliance 
time  of  the  initial  inspection  for  cracks, 
corrosion,  holes,  or  distortion,  which  is 
the  inspection  that  requires  removal  of 
the  tailpipes.  The  FAA  has  determined 
that  the  initial  inspection  compliance 
time  should  read  "upon  the 
accumulation  of  5  years  since  installing 
a  new  or  overhauled  exhaust  system  or 
within  the  next  100  hoius  time-in- 


service  (TIS)  after  the  effective  date  of 
this  AD,  whichever  occiu-s  later." 

The  FAA  has  revised  the  AD 
accordingly. 

Comment  Issue  No.  22:  Certification 
Process  of  Exhaust  Systems 

One  commenter  believes  that  the  FAA 
is  changing  the  certification  process  of 
exhaust  systems  because  the 
requirements  of  this  AD  were  not 
required  at  the  time  the  airplanes  were 
type  certificated. 

The  FAA  does  not  concur.  The 
exhaust  systems  that  were  certificated 
with  the  airplane  met  all  design  criteria 
at  the  time  of  certification  are  not 
available  to  the  field  or  the  current 
maintenance  procedm^s  are  AD's  are 
the  vehicle  that  the  FAA  uses  to 
mandate  modifications,  inspections,  etc. 
to  correct  an  unsafe  condition  that  is 
caused  by  airplane  usage  (fatigue), 
quality  control,  or  maintenance 
problems  (where  the  procedures  to 
accomplish  such  maintenance  not 
meeting  the  necessary  safety  level).  The 
FAA  has  determined  that  the  current 
maintenance  procedures  for  the  exhaust 
systems  of  the  Cessna  300  and  400 
series  airplanes,  including  those 
required  by  AD  75-23-08  R5.  are  not 
adequate  to  eliminate  the  unsafe 
condition.  No  changes  have  been  made 
to  this  AD  as  a  result  of  this  comment. 

Comment  Issue  No.  23:  Welds  and  Weld 
Repairs 

Several  commenters  express  opinions 
concerning  welds  and  the  use  of  weld 
repairs  in  the  NPRM.  The  comments 
vary  and  include  the  following: 
— Patch  welds  should  be  banned; 
—Patch  welds  should  be  retained: 
— Inlay  weld  repairs  should  be  allowed; 
— Multi-seam  welds  should  be  defined; 
— Butt  welds  are  a  better  type  of  weld; 
— No  welds  should  be  allowed;  and 
— Patch  or  multi-seam  weld  repairs 
should  not  be  left  in  service  for  500 
hours  TIS  and  should  be  removed 
after  100  hours  TIS. 
The  FAA  has  furth'er  examined  the 
subject  of  welds  on  the  exhaust  systems 
as  a  method  of  repair  and  has 
incorporated  the  following  into  this  AD: 
— Overlay  patch-type  and  parallel  multi- 
seam  weld  repairs  will  not  be 
permitted; 
— Inlay  patch  repairs  and  multi-seam 
welds  at  the  joints  that  are  similar  to 
the  original  construction  are 
acceptable; 
— Inspection  schedules  have  been 

adjusted;  and 
— Removal  of  patch  and  multi-seam 
welds  will  not  be  required  at  100 
hours  TIS,  and  will  be  inspected  on 


condition 
of  the  exhaiist 


U)l! 


.»* 
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til  removed  with  the  rest 
system. 


Comment  Issue  No.  24:  Exhaust  System 
Removal  Reqiiirement 

One  comme  iter  recommends  that  the 
FAA  remove  paragraph  (i)  from  the 
NPRM.  This  piiragraph  specifies 
removal  of  the  exhaust  system  from  the 
slip  joints  and  specifies  the  system  be 
sent  to  an  exh<  ust  repair  facility  to  be 
inspected  for  s  erviceable  condition  with 
accomplishme  at  of  necessary  repairs. 
The  FAA  infer  >  that  the  commenter 
believes  that  tl  lese  requirements  are  not 
necessary. 

The  FAA  do  ss  not  concur.  Based  on 
its  analysis  of  i  Jl  information  related  to 
this  subject,  ths  FAA  has  determined 
that  the  remov  d,  inspection,  and 
possible  repair  requirements  are 
necessary  to  re  ich  the  necessary  safety 
level  intended  by  this  AD.  The  FAA  has 
revised  the  coiipliance  time  to  coincide 
with  engine  ov9rhauls,  when  the  system 
is  removed  for  other  reasons,  thereby 
reducing  the  downtime  of  the  airplane. 


Comment  Issu( 
Safety  Issues 

Five  comme^ters 
no  compelling 
AD  action.  Thefee 
explain  that 
the  AD  process 
of  time  it  took 
NPRM.  The 
commenters  w^uld 
withdrawn. 

The  FAA 
has  determinec 
exists  and  this 
corrected.  No 
to  this  AD  as  a 


FAA 


No.  25:  No  Compelling 

state  that  there  are 
safety  issues  driving  this 

commenters  further 
s  is  evidenced  through 
delays  and  the  amount 
he  FAA  to  issue  the 
infers  that  the 
like  the  NPRM 


5  not  concur.  The  FAA 
that  an  unsafe  condition 
:ondition  must  be 
c  langes  have  been  made 
■esult  of  this  comment. 


Comment  Issue 
That  the  AD 


Will 


the 


One 

guarantee  that 
the  NPRM  will 
condition  on 
FAA  infers  thai 
the  NPRM  wi 

The  FAA 
analysis  and 
information 
actions  in  this 
have  directly 
system  incidents 
Cessna  300  and 
The  FAA  also 
AD  (with  the  c 
NPRM)  will  be 
than  AD  75- 


Comment  Issue 
Comply  With  tie 

One  commenjer 
Environmental 


No.  26:  No  Guarantee 
Work 


commerfter  states  that  there  is  no 
I  he  actions  specified  in 
eliminate  the  unsafe 
affected  airplanes.  The 
the  commenter  wants 
th  drawn, 
beljeves  that,  based  on  its 

uation  of  all  available 
related  to  this  subject,  the 
address  items  that 
contributed  to  exhaust 
and  accidents  on  the 
400  series  airplanes, 
h  slieves  that  the  final  rule 
1  anges  made  to  the 
jasier  to  comply  with 
23-  08  R5. 


No.  27:  Impossible  To 
AD 


states  that 
'rotection  Agency  (EPA) 


requirements  make  it  impossible  to 
comply  with  the  NPRM.  The  conmienter 
expresses  that  this  is  due  to  the 
requirement  to  use  certciin  solvents  that 
the  EPA  has  baimed. 

No  baimed  substances  are  required  to 
accomplish  this  AD.  No  changes  have 
been  made  to  this  AD  as  a  result  of  this 
comment. 

Comment  Issue  No.  28:  Extend  the 
Comment  Period 

One  commenter  requests  an  extension 
to  the  comment  period  to  allow  persons 
to  comment.  The  commenter  states  that 
this  is  necessary  because  the  existence 
of  the  NPRM  was  not  widely  known. 

The  FAA  does  not  concur.  Based  on 
the  fact  that  over  350  comments  were 
received,  the  FAA  believes  that  it  was 
widely  known  that  the  NPRM  was 
issued  and  available.  The  FAA  is  aware 
that  several  owner  associations  sent 
their  members  individual  letters 
advising  them  of  the  content  and 
availabihty  of  the  NPRM,  and 
encouraging  the  owners  to  comment.  In 
addition,  the  FAA  is  aware  of  several 
news  articles  that  publicized  the 
proposed  action.  The  FAA  has 
determined  that  there  was  adequate 
time  to  comment  on  the  NPRM.  No 
changes  have  been  made  to  this  AD  as 
a  result  of  this  comment. 

Comment  Issue  No.  29:  More 
Information  on  the  Accident  Airplanes 

One  commenter  requests  more 
information  on  the  accidents  referenced 
in  the  NPRM.  The  FAA  infers  that  the 
commenter  does  not  believe  the  action 
is  justified  based  on  the  information 
provided  in  the  NPRM.  The  commenter 
is  requesting  information  such  as  the 
age  of  the  airplanes,  the  maintenance  of 
the  airplanes,  the  frequency  in  which 
the  airplanes  were  flown,  the  States 
where  the  accidents  occurred,  any 
temperature  swings  that  were  involved, 
and  the  provider  of  the  failed  parts. 

The  FAA  did  a  thorough  investigation 
and  examination  of  all  the  information 
available  on  the  exhaust  system  failures 
of  the  Cessna  300  and  400  series 
airplanes,  and  has  determined  that  the 
explanation  presented  in  the  NPRM 
adequately  explained  the  situation.  No 
changes  have  been  made  to  this  AD  as 
a  result  of  this  comment. 

Comment  Issue  No.  30:  Exhaust  System 
Time  Is  Not  Always  Recorded 

One  conmienter  states  that,  although 
required  by  FAA  regulations,  exhaust 
system  component  time  is  not  always 
recorded  or  recorded  correctly.  The 
commenter  states  that  improper 
maintenance  and  recordkeeping  can 
negate  any  mandated  action.  The 


commenter  makes  no  suggestion  as  to 
modifying  or  eliminating  this  AD  action. 
No  changes  had  been  made  to  this  AD 
as  a  result  of  this  comment. 

Comment  Issue  No.  31:  Exhaust 
Systems  Have  a  Limited  Life 

One  commenter  states  that  exhaust 
system  components  have  a  limited  life. 
This  commenter  believes  that  the  FAA 
should  require  replacement  of  the 
exhaust  system  at  a  certain  time  of 
hours  TIS. 

The  FAA  concurs  that  exhaust 
systems  have  a  limited  life.  However, 
the  utilization  differences  between 
operators  and  the  environment  where 
the  airplanes  are  operated  contribute  to 
the  condition.  For  these  reasons,  a 
definite  life  limit  on  the  exhaust 
systems  could  not  be  established  and 
the  FAA  is  requiring  repetitive 
inspections  and  tests  to  assure  that  the 
condition  of  the  systems  is  adequate.  No 
changes  have  been  made  to  this  AD  as 
a  result  of  this  comment. 

Comment  Issue  No.  32:  Apply  a 
Corrosion  Standard 

Several  commenters  suggest  that  the 
FAA  should  incorporate  a  10-percent 
corrosion  standard  for  the  corrosion 
inspection  of  the  engine  beams  and 
bulkhead.  These  commenters  state  that 
the  proposed  AD  will  require  structural 
repair  if  any  corrosion  is  found  on  the 
engine  beams,  canted  bulkhead,  or 
firewalls. 

The  FAA  concurs  that  a  reasonable 
standard  should  be  applied.  Revisions 
have  been  incorporated  that  require 
further  investigation  if  corrosion  or 
damage  is  fovmd  during  the  inspections. 
This  includes  holes  or  defects  in  the 
structural  components.  A  10-percent 
material  thickness  requirement  for 
engine  beam  damage  has  been  included 
in  the  AD. 

Comment  Issue  No.  33:  Visual 
Examination  and  Pressure  Tests  Are 
Adequate 

Many  commenters  believe  that  visual 
examination  and  pressure  tests  of  the 
exhaust  systems  are  adequate  to  meet 
the  necessary  safety  level  intended  by 
this  AD.  These  commenters  state  that 
they  have  found  defects  by  visual  and 
pressure  checking. 

The  FAA  does  not  concur.  Although 
visual  examination  and  pressure  tests 
will  reveal  defects,  many  defects  may  go 
undetected  if  only  these  tests  are 
utilized.  No  changes  have  been  made  to 
this  AD  as  a  result  of  this  comment. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
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presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
changes  discussed  above  in  the 
conunent  disposition  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  changes  and 
minor  corrections  will  not  change  the 
meaning  of  this  AD  and  will  not  add 
any  additional  biu-den  upon  the  public 
than  was  already  proposed.  In  fact,  the 
changes  made  based  on  the  comments 
received  will  actually  reduce  the  burden 
that  was  originally  proposed  in  the 
NPRM. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  was  preceded  by  notice 
and  opportunity  for  comment,  public 
comments  are  again  invited  on  this  rule. 
The  FAA  has  determined  that  because 
of  the  large  nvunber  of  comments 
received  on  the  proposed  rule  and  the 
controversial  nature  of  the  situation,  the 
public  should  be  provided  an 
opportimity  to  comment  on  the  changes 
being  made  in  this  final  rule.  In 
addition,  the  FAA  is  in  the  process  of 
completing  a  regulatory  flexibiUty 
analysis  for  this  action.  The  FAA 
anticipates  completion  of  the  analysis 
well  within  180  days  after  issuance  of 
this  AD  and  will  accept  comments  on 
the  analysis  at  any  time,  even  after  the 
cOmmeiit  closing  date  for  comments  on 
this  final  rule.  The  FAA  is  particularly 
interested  in  receiving  factual 
information  on  alternative  means  of 
compliance  with  the  AD  as  well  as  the 
regulatory  flexibility  analysis 

Interested  persons  are  invited  to 
conunent  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commvmications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
■  submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  Q7-CE-67-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Cost  Impact 

The  FAA  estimates  that  6,500 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  The  cost  of  the 
inspections  will  be  as  follows  at  an 
average  labor  rate  of  approximately  $60 
per  hour.  The  cost  of  any  necessary 
repair  depends  on  the  extent  of  the 
rework  and  replacement  needed  based 
on  the  results  of  the  inspections. 
— The  repetitive  visual  inspections  of 
the  exhaust  system  will  take 
approximately  3  workhours  to 
accomplish,  with  a  labor  cost  of  $180 
per  airplane  for  each  inspection; 
— The  repetitive  visual  inspections  of 
the  removed  tailpipes  will  take 
approximately  1  workhoiu-  per 
tailpipe  to  accomplish,  with  a  labor 
cost  of  $120  per  airplane  for  each 
inspection; 
— The  inspection  of  the  engine  beams 
and  canted  bulkheads,  as  a  result  of 
damage  to  the  tailpipes,  will  take 
approximately  3  workhours  to 
accomplish,  with  a  labor  cost  of  $180 
per  airplane; 
—The  inspection  of  the  fuel  tubing 
behind  the  firewall,  as  a  result  of 
damage  to  the  tailpipes,  engine 
beams,  and  canted  bulkheads,  will 
take  approximately  16  workhours  to 
accomplish,  vdth  a  labor  cost  of  $960 
per  airplane; 
— The  replacement  of  the  fuel  tubing,  if 
necessary,  will  take  approximately  30 
workhours  to  accomplish,  with  a 
labor  cost  of  $1,800  per  airplane; 
—The  requirement  of  removing  exhaust 
system  prior  to  shipping  to  an 
approved  facility  will  take 
approximately  8  workhours,  with  a 
labor  cost  of  $480  per  airplane.  The 
cost  of  shipping  the  exhaust  system  to 
the  facility  and  the  inspections  by  the 
facility  is  estimated  at  $500  per 
airplane; 
— The  repetitive  pressure  test  is 
estimated  to  take  1  workhour,  with  a 
labor  cost  of  $60  per  airplane;  and 
— The  multi-band  V-clamp  replacement 
is  estimated  to  take  1  workhoiu',  with 
a  labor  cost  of  $60  per  airplane. 
The  total  cost  impact  on  the  U.S. 
operators  for  the  initial  inspections  is 


estimated  to  be  $28,210,000,  or  $4,340 
per  airplane.  The  maximiun  expense  for 
full  exhaust  parts  replacement  is 
estimated  to  be  approximately  $60,000 
per  airplane.  These  figm-es  do  not  take 
into  account  the  costs  of  any  repetitive 
inspections  or  repairs  or  replacements 
that  may  be  necessary.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  inspections  an  owner/ 
operator  will  incur  over  the  life  of  the 
airplane,  or  the  extent  of  the  repairs  and 
replacements  that  may  be  necessary  for 
any  affected  airplane. 

Compliance  Time  of  This  AD 

Certain  repetitive  inspections  of  this 
AD  are  presented  in  bodi  calendar  time 
and  hours  time-in  service  (TIS).  The 
unsafe  condition  specified  in  this  AD  is 
a  result  of  the  stress  cracking  and/or 
corrosion  that  results  over  time.  Stress 
corrosion  starts  as  a  result  of  high  local 
stress  incurred  through  operation  of  the 
affected  part  (the  exhaust  systems). 
Corrosion  can  then  develop  regardless 
of  whether  the  airplane  is  in  operation. 
The  cracks  may  not  be  noticed  initially     , 
as  a  result  of  the  stress  loads,  but  could 
then  progress  as  a  result  of  corrosion. 
The  stress  incurred  during  flight 
operations  (while  in-flight)  or 
temperature  changes  (either  while  in- 
flight or  on  the  groimd)  could  then 
cause  rapid  crack  growth.  In  order  to 
assure  that  these  stress  corrosion  cracks 
do  not  go  undetected,  a  compliance  time 
of  specific  hours  TIS  and  calendar  time 
(whichever  occurs  first)  is  utilized. 

Regulatory  Flexibility  Analysis  ^ 

The  FAA  believes  that  this  regulation 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses. 

Due  to  the  urgent  natvue  of  the  safety 
issues  addressed,  the  FAA  was  not  able 
to  complete  a  regiilatory  flexibility 
analysis  prior  to  issuing  the  NPRM.  As 
stated  in  the  NPRM.  the  FAA  will 
complete  the  final  regulatory  flexibility 
analysis  within  180  days  after  issuance 
of  this  AD.  Copies  of  this  analysis  may 
be  obtained  at  that  time  at  the  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-67- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
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PART  39— AIP(WORTHINESS 
DIRECTIVES 


1.  The  authority 
continues  to  r^d 

Authority:  49 


J.S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  Section  3S 
removing 


citation  for  part  39 
as  follows: 


.13  is  amended  by 
Airw  orthiness  Directive  (AD) 
75-23-08  R5.  iimendment  39-5451,  and 
by  adding  a  neyv  AD  to  read  as  follows: 


2000-01-16    Cessna  Aircraft  Company: 

Amendment  39  11514;  [Docket  No.  97- 
CE-67-ADI. 

Applicability:  Models  T310P,  T310Q. 
T310R.  320.  320A.  320B.  320C.  320D.  320E. 
320F,  320-1.  335.  340.  340A,  321  (Navy  OE- 
2),401.  401A.  401B.  402,  402A,  402B,  402C, 
404,  411.  411A,  414,  414A,  421,  421A,  421B, 
and  421C  airplanes,  all  serial  numbers, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
compliance  table  in  Figure  1  of  this  AD, 
unless  already  accomplished.  Compliance 
times  of  this  AD  may  be  extended  10-percent 
to  work  the  actions  in  with  already 
scheduled  maintenance. 

To  detect  and  correct  cracks  and  corrosion 
in  the  exhaust  system,  which  could  result  in 
exhaust  system  failure  and  a  possible 
uncontrollable  in-flight  fire  with  pilot  and/or 
passenger  injury,  accomplish  the  following: 

(a)  The  following  paragraphs  present  the 
type  of  individuals  who  have  the  authority  to 
accomplish  the  actions  of  this  AD: 


(1)  Repairs:  Required  to  be  accomplished  at 
an  FAA-approved  exhaust  repair  facility  (or 
for  non  U.S. -registered  airplanes:  the  state  of 
registry's  equivalent  facility  in  accordance 
with  their  applicable  procedure). 

(2)  Replacements:  Required  to  be 
accomplished  in  accordance  with  the 
appropriate  Cessna  Service  Manual  and  must 
be  accomplished  by  a  person  holding  a 
currently  effective  mechanic  certificate  with 
both  an  airframe  and  powerplant  (A&P) 
rating  or  by  an  individual  authorized  to 
represeni  an  FAA-approved  repair  station  (or 
for  non  U.S. -registered  airplanes:  the  state  of 
registry's  equivalent  facility  in  accordance 
with  their  applicable  procedure). 

(3)  Visual  inspections  except  for  paragraph 
(g)  of  this  AD:  Required  to  be  accomplished 
by  a  person  holding  a  currently  effective 
mechanic  certificate  with  both  an  airframe 
and  powerplant  (A&P)  rating  (or  for  non  U.S.- 
registered  airplanes:  the  state  of  registry's 
equivalent  facility  in  accordance  with  their 
applicable  procedure). 

Note  2:  Commercial  certificate  holders 
operating  under  part  1 2 1  or  part  1 35  of  the 
Federal  Aviation  Regulations  (14  CFR  part 
121  or  14  CFR  part  135)  could  have 
accomplished  the  actions  of  this  AD  if  in 
compliance  with  an  FAA-approved 
maintenance  program.  "Unless  already 
accomplished"  credit  should  be  taken  in 
these  situations. 

Note  3:  Cessna  service  information  and 
Maintenance  Manual  Revisions  include 
assembly,  disassembly,  and  general  guidance 
information  for  the  subject  of  this  AD.  These 
documents  should  not  be  utilized  for  repairs. 
This  AD  takes  precedence  over  these 
documents. 
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Figure  1  of  Docket  No.  97-CE-67-AD 

Compliance  Table 
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^rorrespood 

pMJgnqiBy 


(b) 


(c) 


(d) 


(e) 


(0 


(8) 


Throughout 
the 
AD 


Visually 
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exhaust  system. 


>v  Repetitive^ 

':  CompUaace 
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Within  the  next 
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after  the 

effective  date 

ofthis  ADor 
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next  30 
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whichever 

occurs  later. 


'!S!f.-'' 


Thereafter  at 

intervals  not  to 

exceed  50 

hours  TIS  or 

30  calendar 

days. 

whichever 

occurs  later. 


Remove  the 
tailpipes  and 

visually 

inspect  for  any 
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corrosion, 

holes,  or 

distortion. 


Upon  the 
accumulation 

of  5  years 

since  installing 

a  new  or 

overhauled 

exhaust  system 
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next  100  hours 

TIS  after  the 

effective  date 

ofthis  AD, 

whichever 

occurs  later. 


Thereafter  at 

intervals  not  to 

exceed  12 

calendar 

months. 


Visually 

irupect  the 

outboard 

engine  beams,  ^stem 

firewalls,  and 

canted 

bulkheads. 


Inspect 

and  pressure 

test  the  exhaust 


Within  the  next 
100  hours  TIS 

after  the 

effective  date 

ofthis  AD. 


Thereafter  at 

intervals  not  to 

exceed  500 

hours  TIS. 


Upon  the 

accumulation 

of  5  years 

since 
installing  a 

new  or 

overhauled 

exhaust  system 

or  within  the 

next  100  hours 

TIS  after  the 

effective  date 

ofthis  AD, 

whichever 

occurs  later. 


Thereafter  at 
intervals 

not  to  exceed 

1 2  calendar 

months. 


Replace  the 
multi- 
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clamps. 


Remove  the  exhaust 
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by  AD 
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next  500 
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this  AD, 

whichever 

occurs  first. 


Thereafter  at 

intervals  not 

to  exceed 

500  hours 

TIS. 


If  arty  damage 

is  found  on 

any 

component  or 

part,  repair  or 

replace  the 
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At  whichever  occurs 
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Prior  to  further 

flight  after 
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(b)  At  the  Initial  Compliance  Time  and 
Repetitive  Compliance  Times  specified  in 
Figure  1  of  this  AD,  visually  inspect  the 
exhaust  system  for  burned  areas,  cracks,  or 
looseness.  If  any  area  of  the  exhaust  system 
shows  damage  as  defined  in  the  Appendix  of 
this  AD,  prior  to  further  flight,  repair  or 
replace  the  damaged  part. 

Note  4:  Cessna  Service  Bulletin  (SB) 
MEB99-6,  Cessna  SB  MEB99-9,  and  Cessna 


SB  MEB99-12,  all  dated  August  2, 1999, 
specify  and  include  procedures  for  installing 
access  panels  to  help  with  the  exhaust 
system  inspections.  Each  service  bulletin 
applies  to  various  Cessna  airplane  models. 

(c)  At  the  Initial  Compliance  Time 
specified  in  Figure  1  ofthis  AD,  remove  the 
tailpipes  and  visually  inspect  for  cracks, 
corrosion,  holes,  or  distortion. 


(1)  If  no  crack,  corrosion,  hole,  or 
distortion  is  found,  continue  to  visually 
inspect  at  intervals  indicated  in  Repetitive 
Compliance  Times  in  Figure  1  of  this  AD. 

(2)  If  a  crack,  corrosion,  hole,  or  distortion 
is  found  during  any  inspection,  prior  to 
further  flight,  repair  or  replace  the  tailpipe. 

Note  5:  Although  not  required  by  this  AD. 
the  FAA  recommends  removing  and  cleaning 
internally  (every  12  calendar  months)  all 
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scheduled  engine 

1 

overhaul 

(b)  At  the  Initial  Compliance  Time  and 
Repetitive  Compliance  Times  specified  in 
Figure  1  of  this  AU.  visually  inspect  the 
exhaust  system  for  burned  areas,  cracks,  or 
looseness.  If  any  area  of  the  exhaust  system 
shows  damage  as  defined  in  the  AiJpendix  of 
this  AD.  prior  to  further  flight,  repair  or 
replace  the  damaged  part. 

Note  4:  Cessna  Service  Bulletin  (SB) 
MEB99-6,  Cessna  SB  MEB99-9.  and  Cessna 


SB  MEB99-12.  all  dated  August  2.  1999. 
specify  and  include  procedures  for  installing 
access  panels  to  help  with  the  exhaust 
svstem  inspections.  Each  service  bulletin 
applies  to  various  Cessna  airplane  models. 

(c)  .At  the  initial  Compliance  Time 
specified  in  Figure  1  of  this  AD.  remove  the 
tailpipes  and  visually  inspect  for  cracks, 
corrosion,  boles,  or  distortion. 


(1)  If  no  crai  k.  corrosion,  hole,  or 
distortion  is  found,  continue  to  visually 
inspect  at  intervals  indicated  in  Repetitive 
Complian(  e  limes  in  Figure  1  of  this  ,\D. 

(2)  If  a  crack,  i orrosion.  hole,  or  distortion 
is  found  during  any  inspection,  prior  to 
further  flight,  repair  or  replace  the  tailpipe. 

Note  5:  .Xllhougb  not  recpiirwl  by  this  .\D. 
the  FA.\  recommends  removing  and  cleaning 
intemallv  (every  12  calendar  months)  all 
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to  an  FAA-approved  exhaust  repair  facility 
for  inspection  and  possible  repair  or  replace 
the  affected  parts  with  serviceable  parts 
approved  for  the  affected  airplanes. 

(f)  At  the  Initial  Compliance  Time  and 
Repetitive  Compliance  Times  specified  in 
Figure  1  of  this  AD,  replace  all  multi-segment 
V-band  clamps  per  the  appropriate  Cessna 
Service  Manual. 

(g)  At  the  Initial  Compliance  Time  and 
Repetitive  Compliance  Times  specified  in 
Figure  1  of  this  AD,  remove  the  exhaust 
system  from  the  slip  joints  and  aft  to  all 
turbo-charger  attached  components,  and  send 
to  any  FAA-approved  exhaust  repair  facility. 
The  FAA  approved  exhaust  repair  facility 
will  inspect  this  portion  of  the  exhaust 
system  for  serviceable  condition  and  make 
any  necessary  repairs  to  these  items.  No 
overlay  patch-type  or  parallel  multi-seam 
weld  repairs  are  permitted.  Inlay  patch 
repairs  and  multi-seam  welds  at  joints  that 
are  similar  to  the  original  construction  are 
acceptable. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Isolation  of  the  fuel 
cross  feed  lines  behind  the  firewall  may  be 
required. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  75-23-08 
R5  are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(j)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Coimsel,  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106. 

(k)  This  amendment  supersedes  AD  75-23- 
08  R5,  Amendment  39-5451. 

Appendix  to  Docket  No.  97-CE-67-AD 

Visual  Inspection 

(a)  Cleaning 

In  order  to  properly  inspect  the  exhaust 
system,  components  must  be  clean  and  free 
of  oil,  grease,  etc.  If  required,  clean  as 
follows: 

(1)  Clean  engine  exhaust  components  with 
a  suitable  solvent,  allow  to  drain,  and  wipe 
dry  with  a  clean  cloth. 

WARNING:  Never  use  highly  flammable 
solvents  on  engine  exhaust  systems.  Never 
use  a  wire  brush  or  abrasives  to  clean  exhaust 
systems  or  mark  on  the  system  with  lead 
pencils. 


(2)  Remove  the  heat  shields  from  the 
turbocharger  in  accordance  with  the  heat 
shield  removal  procedures  in  the  appropriate 
Cessna  Aircraft  Service  Manual. 

(3)  Remove  shields  around  the  exhaust 
bellows  or  slip  joints,  multi-segment  "V" 
band  clamps  at  joints,  and  other  items  that 
might  hinder  the  inspection  of  the  system. 
Removal  of  the  "V"  band  clamps  may  not  be 
necessary. 

(4)  Using  crocus  cloth,  polish  any  suspect 
surfaces  to  verify  that  no  cracks  or  pinholes 
exist  in  the  material.  Replace  or  repair  any 
part  where  cracks  or  pinholes  exist. 

(b)  Visual  Inspection  of  Complete  System 

Note  1:  Conduct  this  inspection  when  the 
engine  is  cool, 

(1)  Visually  inspect  exhaust  stacks  for 
burned  areas,  cracks,  bulges,  and  looseness. 
Make  sure  the  attach  bolts  are  properly 
torqued,  in  accordance  with  the  appropriate 
Cessna  Aircraft  Service  Manual. 

Note  2:  During  this  inspection,  pay  special 
attention  to  the  condition  of  the  bellows,  if 
installed,  and  welded  areas  along  the  seams; 
the  welded  areas  around  the  bellows;  and  the 
welded  seams  around  the  exhaust  system 
components. 

(2)  Visually  inspect  the  flexible  connection 
between  the  waste-gate  and  overboard  duct 
(when  applicable)  for  cracks  and  security. 

(3)  Visually  inspect  the  exhaust  joint 
springs  for  correct  compression.  If  the  joint 
is  disturbed  or  if  the  springs  are  obviously 
loose  or  frozen,  proceed  with  the  following 
inspection  (see  Figure  1  of  this  Appendix). 

(i)  Before  removal  of  the  exhaust  joint 
springs,  measure  the  installed  length  of  each 
spring,  and  replace  the  springs  compressed  to 
less  than  .45  inch. 

(ii)  Remove  all  the  springs  and  measure  the 
free  length.  Replace  any  spring  having  a  free 
length  of  less  than  .57  inch. 

Note  3:  Add  AN960-10  (or  FAA-approved 
equivalent  part  number)  washers  under  the 
head  of  the  joint  bolts  as  required  to  obtain 
the  correct  dimension.  During  installation, 
the  joint  bolts  should  be  tightened  gradually 
and  spring  length  checked  frequently  to 
prevent  overcompression  of  the  springs. 

(iii)  Reinstall  the  springs  and  measure  the 
installed  length.  The  length  must  be  .51  inch 
(+.00,  --.03  inch). 

(4)  If  installed,  visually  inspect  the  slip 
joint(s)  for  bulges  beyond  the  normal 
manufacturing  irregularities  of  .03  inches 
and/or  cracks.  If  any  bulges  and/or  cracks  are 
present,  replace  the  bulged  or  cracked  slip 
joint(s).  (Refer  to  the  appropriate  Cessna 
Aircraft  Service  Manual)  (See  Figure  2  of  this 
Appendix). 

(c)  Inspection  of  the  Multi-Segment  "V"  Band 
Clamp(s)  (Between  Engine  and  Turbocharger) 

(1)  Using  crocus  cloth,  clean  the  outer  band 
of  the  multi-segment  "V"  band  clamp(s).  Pay 
particular  attention  to  the  spot  weld  area  on 
the  clamp(s). 

(2)  With  the  clamp(s)  properly  torqued. 
progress  to  the  following  actions: 

(i)  Visually  inspect  the  outer  band  in  the 
area  of  the  spot  weld  for  cracks  (see  Figure 
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3  of  this  Appendix).  If  cracks  are  found, 
replace  the  clanip(s)  with  new  multi-segment 
"V"  band  clamp(s). 

Appendix  to  Docket  No.  97-CE-67-AD 
(continued) 

(ii)  Visually  inspect  the  corner  radii  of  the 
clamp  inner  segments  for  cracks  (see  Figure 
3  of  this  Appendix).  This  inspection  requires 
careful  use  of  artificial  light  and  inspection 
mirrors. 

(iii)  Visually  inspect  the  flatness  of  the 
outer  band,  especially  within  2  inches  of  the 


spot  welded  tabs  that  retain  the  T-bolt 
fastener.  This  can  be  done  by  placing  a 
straight  edge  across  the  flat  part  of  the  outer 
band  as  shown  in  Figure  4  of  this  Appendix, 
then  check  the  gap  between  the  straight  edge 
and  the  outer  band.  This  gap  should  be  less 
than  0.062  inch.  If  deformation  exceeds  the 
0.062-inch  limit,  replace  the  clamp(s)  with 
new  multi-segment  clamp(s).  (See  Figure  3  of 
this  Appendix).  See  Cessna  maintenance 
manual(s)  and  revisions  for  correct  « 

installation  procedures. 


(iv)  Visually  inspect  the  one-piece  "V" 
band  clamp  (overboard  exhaust  to 
turbocharger)  with  a  light  and  mirror,  in  the 
area  of  the  clamp  surfaces  adjacent  to  the 
intersection  of  the  "V"  apex  and  bolt  clips, 
and  the  entire  length  of  the  "V"  apex  of  the 
clamp  for  signs  of  cracks  or  fractures.  If 
cracks  or  fractures  are  visible,  replace  the 
clamp  (see  Figure  5  of  this  Appendix).  See 
Cessna  service  manual(s)  and  revisions  for 
correct  installation  procedures 
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Typical  Exhaust  Joint  Spring  Installation 


JOINT  SPRIiNG  REF. 


JOINT  BOLT  REF. 


0.51    1  ?'J°    INCHES 


FIGURE  1  to  the  Appendix 
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Typical  Bulges  and 
Area  of  Cracks 


/  &C/^  JOmiT  ASAr\  \W£i,0  joimt\ 


FIGURE  2  to  the  Appendix 
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SPOT  WBLD 
AREA 
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TYPICAL  INNER  SEGMENT  RADII 


Multi-Segment  '*V'*  Band  Clamp 


FIGURE  3  to  the  Appendix 
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r~SHOUU)  BE    STRAIGHTEDGE- 
\L£SS  THM  .062 

V. 


TYPICAL  IMNER  SEG^f£MT 
RAOII 


OUTER  BAND- 
(NORhWLLY  RAT) 

lUPLINS 
Multi-Segment  "V"  Band  Clamp  Outer  Band  Flatness  Check 


FIGURE  4  to  the  Appendix 
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FIGURE  5  to  the  Appendix 


a  better  view  of  the  exhaust  system  aft  of  the 
slip  joints. 

(b)  Visually  inspect  each  elbow  pipe  that 
runs  from  the  slip  joint  to  the  wye  duct. 
Carefully  inspect  the  hard-to-see  areas  where 
the  manifold  passes  through  the  canted 
bulkhead,  beneath  the  clamp-on  heat  shields, 
and  around  the  flange  and  V-band  clamp, 
where  it  joins  the  wye.  Use  a  flashlight  and 


mirror  to  inspect  the  areas  that  cannot  be 
seen  directly. 

(1)  Look  for  evidence  of  exhaust  stains, 
bulges,  cracks,  or  pinholes. 

(2)  Exhaust  stains  or  evidence  of  heat- 
induced  corrosion  on  any  portion  of  the 
engine  mount  beams  or  canted  bulkhead 
should  be  grounds  for  removing  the  elbow 
pipe  for  closer  inspection. 
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(3)  Inspect  for  cracks,  bulges,  pinholes,  or 
corrosion  on  the  elbow  (manifold)  pipe,  and 
if  any  of  this  damage  is  found,  replace  the 
elbow  pipe. 

(c)  Visually  inspect  each  wye  duct  beneath 
the  turbocharger  for  leakage,  stains,  cracks,  or 
pinholes,  and,  if  damaged,  repair  or  replace. 
Carefully  inspect  the  hard-to-see  area 
between  the  duct  and  firewall. 

(1)  Carefully  inspect  the  turbocharger  and 
waste-gate  flanges  and  welded  seams 
between  the  ducts  and  the  firewall  for 
evidence  of  exhaust  stains  on  the  wye  or  the 
firewall,  bulges,  cracks,  or  pinholes. 

(2)  If  exhaust  stains,  bulges,  cracks  or 
pinholes  are  found,  repair  or  replace  the 
damaged  part. 

Pressure  Test 

(a)  Pressurize  the  exhaust  system  with  air 
regulated  to  20  PSI  or  below. 

(b)  Apply  this  air  pressure  to  the  tailpipe. 
Fabricate  shop  fixtures  as  required  to 
accomplish  this. 

(c)  Seal  off  the  waste-gate  pipe. 

(d)  Check  the  tailpipe,  elbow  pipes  and  the 
wye  duct  for  leaks  by  spraying  leak  check 
fluid  (bubbling)  on  these  parts  and  looking 
for  the  appearance  of  bubbles.  Some  air 
leakage  is  normal  at  the  joints  and  flanges, 
but  none  should  be  seen  anywhere  else. 

(e)  Pay  special  attention  to  any  weld 
repairs,  and  various  hard-to-see  areas 
described  previously. 

(f)  If  the  tailpipes,  elbow  pipes,  or  the  vrye 
ducts  fail  the  pressure  test,  repair  or  replace 
the  distressed  component. 

(m)  This  amendment  becomes  effective  on 
February  15,  2000. 

Issued  in  Kansas  City,  Missouri,  on  January 
10,  2000. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  00-951  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4910-13-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

{Docket  No.  99-NM-209-AD;  Amendment 
39-11515;  AD  2000-01-17] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
nevkf  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90  series  airplanes, 
that  requires  a  one-time  detailed  visual 
inspection  to  detect  fatigue  cracking  of 
certain  longerons  and  the  attaching 


frames  of  the  lower  left  nose;  and  repair, 
if  necessary.  This  amendment  also 
requires  installation  of  a  preventive 
modification.  This  amendment  is 
prompted  by  several  reports  of  fatigue 
cracking  of  certain  longerons  and  the 
attaching  frames.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
fatigue  cracking,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage,  and  consequent  loss  of 
pressurization  of  the  airplane. 

DATES:  Effective  February  23,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
23,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Fountain,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L;  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5222;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90  series  airplanes 
was  published  in  the  Federal  Register 
on  October  27,  1999  (64  FR  57789).  That 
action  proposed  to  require  a  one-time 
detailed  visual  inspection  to  detect 
fatigue  cracking  of  certain  longerons  and 
the  attaching  frames  of  the  lower  left 
nose;  and  repair,  if  necessary.  That 
action  also  proposed  to  require 
installation  of  a  preventive 
modification. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  single 
the  comments  received. 


The  commenter  states  that  it  has  no 
objection  to  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  7  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  6 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $360,  or  $60 
per  airplane. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  Parts 
will  cost  approximately  $312  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  modification  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $4,032,  or  $672  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various   — 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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in  14  CFR  Part  39 

transpt^ation,  Aircraft,  Aviation 
ration  by  reference, 


List  of  Subjects 

Air 
safety,  Incorp  o 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  deh  igated  to  me  by  the 
Administrato  •,  the  Federal  Aviation 
Administratic  n  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


citation  for  part  39 
as  follows: 


1.  The  authbrity  i 
continues  to  i  sad 

Authority:  4?  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amer<tod] 

2.  Section  3  9.13  is  amended  by 
adding  the  fol  lowing  new  airworthiness 
directive: 


,  certifi  ated 


iiD 


:  req 
hi 


ofth 


I  met!  od 


shojld 


ur  safe 


2000-01-17 

Amendmeijt 

209- AD. 
Applicability 
airplanes,  as  lis 
Service  Bulletii 
20,  1998 

Note  1:  This 
identified  in  th 
provision,  regai 
modifled,  alter^ 
subject  to  the 
airplanes  that 
repaired  so  that 
requirements 
owner/operator 
alternative 
accordance  witi 
The  request 
the  effect  of  the 
repair  on  the 
this  AD;  and,  if 
t)een  eliminated 
speciHc  propose  d 

Compliance 
accomplished  p 

To  prevent 
through  26  and 
could  result  in 
the  fuselage,  an 
pressurization 
the  following: 

Inspection  and  llodification 

(a)  Prior  to  th( 
landings,  or  wit 
effective  date  of 
later:  Perform  a 
detect  cracking 
(inclusive)  and 
frames  at  station 
Y=200.000  of  th 
accordance  with 
Bulletin  MD90-f3-004 
1998. 


\  cDonnell  Douglas: 

39-11515.  Docket  99-NM- 


Note  2:  For  th' 
detailed  visual 


Model  MD-90  series 
ed  in  McDonnell  Douglas 
MD90-5  3-004,  dated  August 
in  any  category, 
applies  to  each  airplane 
preceding  applicability 
Hess  of  whether  it  has  been 

or  repaired  in  the  area 
uirements  of  this  AD.  For 
ve  been  modifled,  altered,  or 
the  performance  of  the 
is  AD  is  affected,  the 
must  request  approval  for  an 

of  compliance  in 
paragraph  (b)  of  this  AD. 

nclude  an  assessment  of 
modification,  alteration,  or 
condition  addressed  by 
he  unsafe  condition  has  not 
the  request  should  include 
actions  to  address  it. 

I  Required  as  indicated,  unless 
eviously. 

cracking  of  longerons  22 
he  attaching  frames,  which 
r  jduced  structural  integrity  of 
consequent  loss  of 
the  airplane,  accomplish 


fal  igue  I 


■  0^ 


accumulation  of  40,000  total 
in  24  months  after  the 
this  AD,  whichever  occurs 
letailed  visual  inspection  to 
f  longerons  22  through  26 

respective  attaching 
frames  Y=160.000  and 
left  lower  nose,  in 
McDonnell  Douglas  Service 
dated  August  20, 


lie 


purposes  of  this  AD.  a 
ihspection  is  defined  as:  "An 


intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures . 
maybe  required." 

(1)  If  no  cracking  is  detected:  Prior  to 
further  flight,  install  clips  and  doublers 
under  the  longeron  flanges  and  shim  the 
longerons  in  accordance  with  the  service 
bulletin. 

(2)  If  any  cracking  is  detected:  Prior  to 
further  flight,  repair  the  cracks  and  install 
clips  and  doublers  under  the  longeron 
flanges  and  shim  the  longerons  in  accordance 
with  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service 

Bulletin  MD90-53-004,  dated  August  20, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
February  23,  2000. 


Issued  in  Renton,  Washington,  on  )anuary 
10,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-950  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-217-AD;  Amendment 
39-1 1 51 6;  AO  2000-01-1 8] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes  .^^ 
that  requires  a  one-time  eddy  current 
conductivity  test  to  determine  the 
material  type  of  the  lower  cap  of  the 
wing  front  spar;  and  modification  of  the 
lower  cap  of  the  wing  front  spar,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  stress  corrosion  cracking  in 
the  forward  tang  of  the  lower  caps  of  the 
wing  front  spar.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
stress  corrosion  cracking,  which  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  wing. 
DATES:  Effective  February  23,  2000. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
23,  2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  jof  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT:  Greg 
DiLibero,  Airframe  Branch,  ANM-120L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5231;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes 
was  published  in  the  Federal  Register 
on  October  27,  1999  (64  FR  57792).  That 
action  proposed  to  require  a  one-time 
eddy  current  conductivity  test  to 
determine  the  material  type  of  the  lower 
cap  of  the  wing  front  spar;  and 
modification  of  the  lower  cap  of  the 
wing  front  spar,  if  necessary. 

Comments 

Interested  persons  have  been  ^afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  conunenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nile  as  proposed. 

Cost  Impact 

There  are  approximately  294 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
251  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu'.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$45,180,  or  $180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-18  McDonnell  Douglas: 

Amendment  39-11516.  Docket  99-NM-21- 
AD. 

Applicability:  Model  DC-8  series  airplanes, 
as  listed  in  McDonnell  Douglas  Sen'ice 
Bulletin  DC8-57-030,  Revision  05,  dated 
April  28, 1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stress  corrosion  cracking  of  the 
lower  cap  of  the  wing  front  spar,  which  if  not 


corrected,  could  result  in  reduced  structural 
integrity  of  the  wing,  accomplish  the 
following: 

(a)  Within  48  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  eddy 
current  conductivity  test  to  determine  the 
material  type  of  the  forward  tang  of  the  lower 
cap  of  the  front  spar  in  the  center  section  of  • 
the  wing,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC8-5  7-030. 
Revision  05,  dated  April  28,  1998,  or 
Revision  04.  dated  August  17,  1995. 

(1)  If  7079-T6  aluminum  is  not  found,  no 
further  action  is  required  by  this  AD. 

(2)  If  any  7079-T6  aluminum  is  found, 
within  48  months  after  the  effective  date  of 
this  AD,  modify  the  forvrard  tang  of  the  lower 
cap  of  the  firont  spar,  in  accordance  wjth  the 
service  bulletin. 

(b)  Accomplishment  of  the  eddy  current 
conductivity  test,  and  modificaUon,  if 
necessary,  specified  in  paragraph  (a)  of  this 
AD  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  AD  90-16-05,  amendment 
39-6614,  as  it  applies  to  the  inspections  of 
the  forward  tang  of  the  lower  cap  of  the  front 
spar  specified  in  McDonnell  Douglas  Service 
Bulletin  DC&-57-030,  Revision  3,  dated 
December  10, 1970. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  secUohs  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Mcjaonnell  Douglas  Service  Bulletin 
DC8-57530,  Revision  05,  dated  April  28, 
1998,  or  McDonnell  Douglas  Service  Bulletin 
DC8-57-030,  Revision  04,  dated  August  17. 
1995.  This  incorporation  by  reference  was    , 
approved  by  the  Director  of  the  Federal     - 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
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DEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  ia 

[Docket  No.  98iANE-47-AD;  Amendment 
39-1 1 51 1 ;  AD  ioOO-01 -1 3] 

RIN2120-AA64 

Airworttiines^  Directives;  Pratt  & 
Whitney  JTSQ  Series  Turt>ofan  Engines 

agency:  Fedei  al  Aviation 
Administratio  a,  DOT. 
ACnON:  Final  -ule. 


SUMMARY:  Thi !  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  (  ertain  Pratt  &  Whitney 
JT9D  series  tu'bofan  engines,  that 
currently  requires  revisions  to  the 


Airworthiness 


Limitations  Section 


(ALS)  of  the  n  anufacturer's  Instructions 
for  Continued  Airworthiness  (ICA)  to 
include  required  enhanced  inspection  of 
selected  critic  J  life-limited  parts  at 
each  piece-pai  t  exposure.  This  action 
adds  addition!  J  critical  life-limited  parts 
for  enhanced  inspection.  This 
amendment  is  prompted  by  additional 
focused  inspei  ;tion  procedures  for  other 
critical  life-limited  rotating  engine  parts 
that  have  beer  developed  by  the 
manufacturer.  The  actions  specified  by 
this  AD  are  ini  ended  to  prevent  critical 
life-limited  roi  ating  engine  part  failure, 
which  could  r  ssult  in  an  uncontained 
engine  failure  md  damage  to  the 
airplane. 

DATES:  Effecti\  e  February  23,  2000. 

ADDRESSES:  Tl  e  information  referenced 
in  this  AD  ma;  -  be  examined  at  the 
Federal  Aviati  m  Administration  (FAA), 
New  England  \  legion.  Office  of  the 
Regional  Coun  sel,  12  New  England 
Executive  Pari ,  Burlington,  MA. 
FOR  FURTHER  l^  FORMATION  CONTACT: 
Wego  Wang,  A  erospace  Engineer, 
Engine  Certific  ation  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Execi  tive  Park,  Burlington,  MA 
01803-5299;  te  ephone  (781)  238-7134, 
fax  (781)  238- '199. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  (AD)  99-08-12, 
Amendment  39-11118  (64  FR  17954, 
April  13,  1999),  that  is  applicable  to 
Pratt  &  Whitney  (PW)  JT9D  series 
turbofan  engine  was  published  in  the 
Federal  Register  on  August  16,  1999  (64 
FR  44446).  That  action  proposed  to 
require  revisions  to  the  Time  Limits 
section  in  the  Engine  Manual  (EM)  for 
certain  Pratt  &  Whitney  (PW)  JT9D 
series  ttirbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

Since  the  issuance  of  that  AD, 
additional  focused  inspection 
procedures  for  other  critical  life-limited 
rotating  engine  parts  have  been 
developed  by  PW. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  suggest  having  the 
same  format  for  the  two  tables  in  the 
AD.  One  also  suggests  using  the  term 
"all"  rather  than  individual  part 
numbers  to  simplify  recordkeeping  tasks 
for  the  operators.  The  FAA  concurs  with 
their  suggestions,  and  has  combined  the 
two  tables  into  one  and  substituted  the 
word  "all"  rather  than  using  specific 
part  numbers.  . 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rules.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  annual 
per  engine  cost  of  $60  does  not  create 
a  significant  economic  impact  on  small 
entities. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11118  (63  FR 
40220,  April  13,  1999),  and  by  adding 

a  new  airworthiness  directive,  to  read  as 
follows: 

AD  2000-01-13  Pratt  &  Whitney: 

Amendment  39-11511  Docket  No.  98- 
ANE-47-AD.  Supersedes  AD  99-08-12, 
Amendment  39-11118. 

Applicability: 

Pratt  &  Whitney  (PW)  JT9D-7,  -7A,  -7H, 
-7AH,  -7F,  -7J.  -20,  -20J,  -59A,  -70A,  -7Q, 
-7Q3.  -7R4D,  -7R4D1,  -7R4E,  -7R4E1, 
-7R4E4,  -7R4G2,  and  -7R4H1  series  turbofan 
engines,  installed  on  but  not  limited  to 
Boeing  747  and  767  series,  McDonnell 
Douglas  DC-10  series,  and  Airbus  Industrie 
A300  and  A3 10  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  For  all  the  fan 
hubs  and  HPT  disks  listed  in  the  following 
tables,  the  focused  inspections  should  shall 
be  conducted  per  the  applicable  documents. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 
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(a)  Within  the  next  35  days  after  the 
effective  date  of  this  AD,  revise  the  Engine 
Time  Limits  Section  (TLS)  of  the  Engine 
Manual  (EM),  JT9D  Part  Numbers  646028, 
754459,  770407,  770408,  777210.  785058, 


785059,  789328,  as  indicated  below,  and  for 
air  carrier  operations  revise  as  appropriate 
the  approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following:  "MANDATORY  INSPECTIONS" 


Engine  mode 


7/7A^AH/7F,  7H/7J/20/20J 


7/7A/7AH/7F,  7H/7J/20J 


7/7A/7AH/7F,  7H^'J/20J 


59A/70A 
59A/70A 
59A/70A 
70703  . 
70/703  . 
70/703  . 

7R4  

7R4 

7R4 


Part 


Nomenclature 


All  Fan  Hubs 


All  HPT  1st  Disks  . 


All  HPT  2nd  Disks 


All  fan  hubs 

All  HPT  1st  disks  .. 
All  HPT  2nd  disks  . 

All  fan  hubs 

All  HPT  1st  disks  . 
All  HPT  2rid  disks 

All  fan  hubs 

All  HPT  1st  disks  . 
All  HPT  2nd  disks 


Engine  Manual  Part  Numtjer 


646028  (or  the  equivalent  customized 
versions,  770407  and  770408) 

646028  (or  the  equivalent  customized 
versk)ns,  770407  and  770408). 

646028  (or  the  equivalent  customized 
versions,  770407  and  770408). 

754459  .-. 

754459  

754459  

777210  

777210  

777210  ... 

785058, 

785058, 


785059  and  789328 
785059  and  789328 
785058,  785059  and  789328 


Jl)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


FPIper 
Manual 
Section 


72-31-04 

72-51-02 

72-51-02 

72-31-00 
72-51-02 
72-51-02 
72-31-00 
72-31-06 
72-31-07 
72-31-02 
72-51-01 
72-51-01 


Inspectkxi 


02 

01 

03 

Heavy  maintenance  check 
Heavy  maintenance  check 
Heavy  rraintenance  ctieck 
03 

01 
03 
01 
01 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  ALS  of  the 
manufacturer's  ICA. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  must  maintain  records  of  the 


mandatory  inspections  that  result  from 
revising  the  Time  Limits  Section  of  the 
Instructions  for  Continuous  Airworthiness 
(ICA)  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.369(c));  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

(f)  This  amendment  becomes  effective  on 
February  23,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
lanuary  6,  2000. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Serx'ice. 

[FR  Doc.  00-1193  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  49ia-13-(> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1204 
RIN  2700-AC38 

Inspection  of  Persons  and  Personal 
Effects  on  NASA  Property 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  NASA  is  amending  14  CFR 
part  1204  by  revising  Subpart  10, 
"Inspection  of  Persons  and  Personal 
Effects  on  NASA  Property."  This 
revision  updates  the  subpart  consistent 
with  current  Federal  policy  and  NASA 
practice.  It  prohibits  certain  conduct  on 
NASA  installations.  Accordingly, 
Subpart  10  of  14  CFR  part  1204  has  also 
been  retitled,  "Conduct  or  Trespass,  and 
Inspection  of  Persons  and  Personal 
Effects." 

DATES:  Effective  Date:  This  rule  is 
effective  May  18,  2000. 

Comment  Date:  Comments  due  on  or 
before  March  20.  2000. 

ADDRESSES:  Send  comments  to  NASA 
Security  Management  Office,  Code  JS, 
NASA  Headquarters.  Washington,  DC 
20546. 
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DEFORMATION  CONTACT: 

202-358-2457. 
information:  This 
iubpart  10  of  14  CFR  part 
the  regulation  consistent 
F  jderal  policy  and  Agency 
r  lational  Aeronautics  and 
Administration  has  determined 


FOR  FURTHER 

Mark  R.J.  Bors 
SUPPLEMENTARJ^r 
action  revises 
1204  to  updat< 
with  current 
practice.  The 
Space 
that: 

1.  This  rule 
requirements 
Flexibility  Act 
it  will  not  exei  t 
impact  on  a 
entities. 

2.  This  rule 
defined  in 


List  of  Subject 

Conduct,  Fe(  eral 
property  (inck  ding 
Government 
employees  or 
Installations 
Weapons. 

For  reasons 
14  CFR  part  1 


s 
cfl 


not  subject  to  the 
the  Regulatory 
5  U.S.C.  601-612.  since 
a  significant  economic 
substantial  number  of  small 

s  not  a  major  rule  as 
Exe  ;utive  Order  12866. 


in  14  CFR  Part  1204 

buildings  or 
real  estate), 
cdn tractors.  Government 
I  ersonnel.  Inspections, 
Sscurity.  Trespass, 


iet 
2  34 


out  in  the  Preamble, 
is  amended  as  follows: 


PART  1204— A  DMINISTRATIVE 
AUTHORITY  A  ^D  POLICY 


1.  14  CFR 
revised  to  read 


pal 


1204.  subpart  10  is 
as  follows: 


Subpart  10 — Conduct 
Inspection  of  Persons 

Sec. 

1204.1000  Scof 

1204.1001  Pol 
1204.1002 
1204.1003 
1204.1004 

1204.1005  Una  I 
firearms  or 
dangerous  notarial 

1204.1006  Viol 


e  of  subpart. 


Resf  onsibility. 
Proc  sdures. 
Tres  )ass. 


thorized  introduction  of 
V  eapons.  explosives,  or  other 
s. 
tions. 


Subpart  10 — Conduct 
Inspection  of 
Effects 


or  Trespass,  and 
Persons  and  Personal 


Authority:  42  1 1 


§1204.1000 

This  subpart 
and  prescribes 
concerning  the 
and  property  ir 
entering,  or  on. 
property  or  ins 
NASA  Headqu^ 
Component 
prohibits 
proscribes 
installation. 


Pol  cy 


§1204.1001 

In  the  interes 
NASA  will 
adequate  protedtion 
personnel,  prop  erty 


or  Trespass,  and 
and  Personal  Effects 


.S.C.  2455. 


Scope 


of  subpart. 

sstablishes  NASA  policy 
ninimum  procedures 
inspection  of  persons 
their  possession  while 
or  exiting  NASA  real 
"ations  (including 
ers.  Centers,  or 
Facilities).  In  addition,  it 
unaut  lorized  entry  and 
conduct  at  any  NASA 


of  national  security, 
e  appropriate  and 
or  security  for 
installations 


(including  NASA  Headquarters,  Centers, 
and  Component  Facilities),  and 
information  in  its  possession  or  custody. 
In  furtherance  of  this  policy,  NASA 
rese'rves  the  right  to  conduct  an 
inspection  of  any  person,  including  any 
property  in  the  person's  possession  or 
control,  as  a  condition  of  admission  to, 
continued  presence  on,  or  exiting  from, 
any  NASA  installation. 

§1204.1002    Responsibility. 

The  NASA  Center  Directors  and  the 
Associate  Administrator  for 
Headquarters  Operations  are  responsible 
for  implementing  the  provisions  of  this 
subpart.  In  implementing  this  subpart, 
these  officials  will  coordinate  their 
action  with  appropriate  officials  of  other 
affected  agencies. 

§1204.1003    Procedures. 

(a)  All  entrances  to  NASA  real 
property  or  installations  (including 
NASA  Headquarters,  Centers,  or 
Component  Facilities)  will  be 
conspicuously  posted  with  the 
following  notice: 

Entry  into,  continued  presence  on,  or 
exiting  from,  this  real  property,  facility,  or 
installation  is  contigent  upon  your  consent  to 
inspection  of  your  person,  and  property  in 
your  possession  or  under  your  control. 

Unauthorized  carrying,  transporting,  or 
otherwise  introducing  or  causing  to  be 
introduced,  or  using  firearms  or  other 
dangerous  weapons,  explosives  or  other 
incendiary  devices,  or  other  dangerous 
instrument,  substance,  or  material  likely  to 
produce  substantial  injury  or  damage  to 
persons  or  property,  into  or  upon  this  real 
property,  facility,  or  installation,  is 
prohibited. 

(b)  Only  NASA  security  personnel  or 
members  of  the  installation's  uniformed 
security  force  will  conduct  inspections 
pursuant  to  this  subpart.  Such 
inspections  will  be  conducted  in 
accordance  with  guidelines  established 
by  the  Director,  Security  Management 
Office,  NASA  Headauarters. 

(c)  If  an  individual  does  not  consent 
to  an  inspection,  it  will  not  be 
conducted,  but  the  individual  will  be 
denied  admission  to,  or  be  escorted  off 
the  installation. 

(d)  If,  during  an  inspection,  an 
individual  is  found  to  be  in 
unauthorized  possession  of  items 
believed  to  represent  a  threat  to  the 
safety  or  security  of  the  installation,  the 
individual  will  be  denied  admission  to 
or  be  escorted  off  the  installation,  and 
appropriate  law  enforcement  authorities 
will  be  notified  immediately. 

(e)  If,  during  an  inspection  conducted 
pursuant  to  this  subpart,  an  individual 
is  in  possession  of  U.S.  Government 
property  without  proper  authorization, 
that  person  will  be  required  to 


relinquish  the  property  to  the  seciu-ity 
representative  pending  proper 
authorization  for  the  possession  of  the 
property  or  its  removal  fi-om  the 
installation.  The  individual 
relinquishing  the  property  will  be 
provided  with  a  receipt  for  the  property. 

§1204.1004    Trespass. 

Unauthorized  entry  upon  any  NASA 
real  property  or  installation  is 
prohibited. 

§  1204.1005    Unauttiorized  introduction  of 
firearms  or  weapons,  explosives,  or  other 
dangerous  materials. 

(a)  The  unauthorized  Ccirrying, 
transporting,  or  otherwise  introducing 
or  causing  to  be  introduced,  or  using 
firearms  or  other  dangerous  weapons, 
explosives  or  other  incendiary  devices, 
or  other  dangerous  instrument, 
substance,  or  material  likely  to  produce 
substantial  injiuy  or  damage  to  persons 
or  property,  into  or  upon  NASA  real 
property,  facility,  or  installation,  is 
prohibited. 

(b)  paragraph  (a)  of  this  section  shall 
not  apply  to: 

(1)  The  lawful  performance  of  official 
duties  by  an  officer,  agent,  or  employee 
of  the  United  States,  a  State,  or  a 
political  subdivision  thereof,  or  NASA 
contractor,  who  is  authorized  to  carry 
firearms  or  other  material  covered  by 
paragrapy  (a)  of  this  section. 

(2)  The  lawful  carrying  of  firearms  or 
other  dangerous  weapons  at  or  on  a 
NASA  installation  after  written  prior 
approval  has  been  obtained  fi-om  the 
installation  Seciuity  Office  in 
connection  with  sanctioned  hunting, 
range  practice,  or  other  lawful  purpose. 

§1204.1006    Violations. 

We  will  enforce  violation  as  provided 
in  Title  18  United  States  Code  (U.S.C), 
Section  799  which  states  that  whoever 
willfully  shall  violate,  attempt  to 
violate,  or  conspire  to  violate  any 
regulation  or  order  promulgated  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration 
for  the  protection  or  security  of  any 
laboratory,  station,  base,  or  other 
facility,  or  part  thereof,  or  any  aircraft, 
missile,  spacecraft,  or  similar  vehicle,  or 
part  thereof,  or  other  property  or 
equipment  in  the  custody  of  the 
Administration  [NASA],  or  any  real  or 
personal  property  or  equipment  in  the 
custody  of  any  contractor  under  any 
contract  with  the  Administration  or  any 
subcontractor  of  any  such  contractor, 
shall  be  fined  under  this  title  [Title  18], 
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or  imprisoned  not  more  than  one  year, 
or  both. 

Daniel  S.  Goldin, 

Administrator. 

[FR  Doc.  00-1126  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  7S1(M)1-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  PART  256 

Rescission  of  Guides  for  the  Law  Book 
Industry 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  On  March  18,  1999,  the 
Commission  published  a  Federal 
Register  document  initiating  the 
regulatory  review  of  the  Federal  Trade 
Commission's  ("Commission")  Guides 
for  the  Law  Book  Industry  ("Law  Book 
Guides"  or  "Guides")  and  seeking 
public  comment.  The  Commission  has 
now  completed  its  review,  and  this 
docujnent  annoxmces  its  decision  to 
rescind  the  Guides  and  removes  the 
Guides  from  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  January  19,  IbOO. 
addresses:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Consumer 
Response  Center,  Room  130,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue  NW,  Washington,  DC  20580. 
The  notice  is  available  on  the  Internet 
at  the  Commission's  website,  http:// 
www.ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  Rodriguez,  Attorney,  Federal 
Trade  Commission,  Division  of 
Enforcement,  600  Permsylvania  Avenue 
NW,  S-4302,  Washington,  DC  20580. 
(202)  326-3147,  e-mail 
Er  odriguez@ftc  .go  V . 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  part  of  the  Commission's  ongoing 
review  of  all  current  Commission  rules 
and  guides,  the  Commission  published 
a  Federal  Register  notice  on  March  18, 
1999,  64  FR  13369,  seeking  comments 
about  the  Law  Book  Guides'  overall 
costs  and  benefits,  and  the  continuing 
need  for  the  Guides.  The  Law  Book 
Guides  contain  17  sections  that  provide 
guidance  regarding  the  sale  of  legal 
reference  materials  to  the  legal 
profession,  law  schools,  and  other 
consumers.  The  17  sections  cover 
practices  ranging  from  the  marketing  of 
legal  reference  materials  to  consumers, 
tp  the  supplementation  of  these 
materials,  and  billing  practices 
employed  by  sellers,  and  specify 
detailed  disclosiu'es  that  should  be 


made  in  direct  mail  promotional 
materials  and  oral  representations 
soliciting  the  sale  of  legal  reference 
materials. 

The  Commission  issued  the  Guides  in 
1975,  40  FR  33436,  to  assist  the  legal 
publication  industry  with  compliance 
with  section  5  of  the  Federal  Trade 
Commission  Act  ("FTC  Act"),  15  U.S.C. 
45.  The  Commission  issued  the  Guides 
following  consideration  of  public 
comments  submitted  in  response  to  a 
request  from  purchasers  and  their 
representatives,  such  as  the  American 
Association  of  Law  Libraries.  Earlier, 
Raymond  M.  Taylor,  then  Librarian  for 
the  North  Carolina  Supreme  Court,  had 
published  an  article  detailing  alleged 
abuses  in  the  legal  publishing  industry.' 
These  abuses  include  practices  such  as 
putting  new  titles  and  new  binders  on 
old  material,  misrepresenting  that 
certain  publications  are  "new"  or 
"revised  or  enlarged,"  misrepresenting 
the  jurisdictional  application  of 
publications,  adding  remotely  related 
books  to  established  sets  to  assure  their 
automatic  sale,  failing  to  disclose  prices, 
faiUng  to  issue  supplements  for 
publications  that  otherwise  soon  would 
become  obsolete.  The  article  suggested, 
among  other  things,  that  the 
Commission  should  prescribe 
appropriate  practices  that  industry 
should  follow  in  the  publication, 
advertising,  and  sale  of  legal 
publications. 

n.  Comments  Received 

The  Commission  received  five    '■ 
comments  in  response  to  the  Federal 
Register  notice.-  All  of  the  comments 
state  that  the  Guides  serve  a  useful 
purpose  and  that  there  is  a  continuing 
need  for  them.  Four  comments  assert 
that  there  continue  to  be  abuses  or  other 
problems  in  the  legal  publications 
industry, 3  such  as  failing  to  disclose  in 


'  Raymond  M.  Taylor,  Law  Book  Consumers  Need 
Protection.  55  A.B.AJ.  553  (1969). 

2  The  Commission's  request  for  public  comment 
elicited  comments  from:  (1)  Linda  DeVaun. 
Technical  Services  Librarian  for  Sonnenschein, 
Nath  &  Rosenthal.  Chicago.  IL  ("DeVaun"),  #00001; 
(2)  Robert  L.  Oakley,  Washington  Affairs 
Representative,  American  Association  of  Law 
Libraries  (Mr.  Oakley  is  also  director  of  the  law 
librsiry  and  professor  of  law  at  the  Georgetown 
University  Law  Center)  ("AALL"),  #00002:  (3)  Carl 
C.  Monk.  Executive  Director.  Association  of 
American  Law  Schools  ( "AALS").  #00003:  (4)  Loma 
Tang.  University  of  Chicago  Law  Library  ("Tang"). 
#00004;  and  (5)  Kenneth  H.  Ryesky,  attorney  and 
adjunct  professorpf  law  ("Ryesky"),  #00005.  these 
comments  are  on  the  public  record  in  file  number 
P994243  as  document  numbers  B25345900001 
through  B25346100005.  They  are  cited  in  this 
notice  as  #00001.  #00002,  etc.  The  comments  are 
available  for  viewing  in  Room  130  at  the  Federal 
Trade  Commission,  600  Pennsylvania  Avenue  NW, 
Washington,  DC  20580,  from  8:30  am  to  5  pm. 
Monday-Friday. 

3  DeVaun,  #00001;  ALL,  #00002;  Tang,  #00004: 
Ryesky,  #00005. 


advertisements  the  manner  in  which 
electronic  versions  of  legal  reference 
materials  vary  from  their  print 
coimterparts,*  failing  to  disclose  prices 
in  advertisements, 5  or  sending  and 
billing  customers  for  materials  only 
remotely  related  to  what  they  have 
purchased.6  DeVaim  states  that  mergers 
in  the  legal  publishing  industry  have 
caused  the  accuracy  of  information 
provided  by  legal  publishers'  customer 
service  personnel  to  suffer.  Several 
comments  suggest  that  the  Commission 
adopt  revisions  to  the  Guides  to 
recognize  certain  current  market 
practices,  including  the  distribution  and 
licensing  of  electronic  legal  resources 
(e.g.,  those  provided  on  CD-ROM  or  by 
other  electronic  meems). 

m.  Commission's  Determinations 

After  extensive  review  of  the  Guides 
and  their  effect  on  the  legal  reference 
industry  and  purchasers  of  legal 
reference  materials,  the  Commission  has 
decided  that  the  Guides  no  longer  are 
necessary  to  promote  compliance  with 
section  5  of  the  FTC  Act.  For  the  reasons 
set  forth  below,  the  Commission  has 
determined  to  rescind  the  Guides. 

Ffrst,  the  Guides  are  overly  regulatory 
in  that  they  include  significantly  more 
detail  regarding  suggested  disclosures 
and  other  practices  than  the 
Commission  would  promulgate  today. 
Further,  repealing  the  Guides  would  not 
impair  the  Commission's  ability  to 
prosecute  abuses  in  the  legal  reference 
materials  industry,  if  necessary.  Under 
the  FTC  Act  the  Commission  may  seek 
administrative  or  federal  district  court 
orders  against  companies  or  individuals 
who  engage  in  unfair  or  deceptive 
practices, ^prohibiting  future  violations, 
and  providing  other  relief  such  as 
consumer  redress,  disgorgement  of  ill- 
gotten  gains,  consumer  notification,  and 
civil  penalties,  in  some  cases.  The 
Commission,  for  example,  could 
prosecute  sellers  who  failed  to  clearly 
and  conspicuously  disclose  material 
information  or  sent  or  billed  customers 
for  unordered  materials.  Such  practices 
would  violate  section  5  of  the  FTC  Act, 
or  section  3009(a)  of  the  Postal 
Reorganization  Act  of  1970,  39  U.S.C. 
3009,  which  declares  that  mailing,  or 


"DeVaun,  #00001. 

5  AALL.  #00002,  at  7. 

"Tang,  #00004. 

'  See  Federal  Trade  conunission  Policy  Statement 
on  Deception,  appended  to  Cliffdale  Associates. 
Inc..  103  F.T.C.  110,  174-184  (1984);  and  Federal 
Trade  Commission  Policy  Statement  on  Unfairness, 
appended  to  International  Harvester  Co..  104  F.T.C 
949.  1070-76  (1984). 
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particular  industry  for  unusually 
detailed  and  specific  advice,  or  why 
legal  reference  material  piu-chasers  are 
in  greater  need  of  protection  than 
purchasers  in  other  industries.  Industry 
associations,  or  purchaser  associations 
such  as  AALL  or  AALS,  can  adopt 
guides  of  their  own  to  educate  sellers 
and  purchasers  about  the  information 
purchasers  of  legal  reference  materials 
need  to  make  purchasing  decisions. 
Indeed,  eliminating  the  Guides  may 
provide  the  incentive  for  these 
associations  to  develop  their  own  guides 
that  address  their  members'  most 
important  concerns. 

Based  on  comments,  the  Commission 
has  concluded  that  there  no  longer  is  a 
need  for  the  Guides.  The  Commission, 
therefore,  has  rescinded  the  Guides. 

List  of  Subjects  in  16  CFR  Part  256 

Advertising,  Law,  Trade  practices. 

PART  256— {REMOVED] 

The  Commission,  under  the  authority 
of  Sections  5(a)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(a) 
.and  46(g),  amends  chapter  I  of  title  IB- 
in  the  Code  of  Federal  Regulations  by 
removing  part  256. 

By  direction  of  the  Ccommission. 
Donald  S.  Clark, 
Secretary. 
[FR  Dor.  00-994  Filed  1-18-00:  8:45  am) 

BILUNG  CODE  6750-01-11 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  4 

[T.D.  00-4  ] 
RIN1515-AC29 

Boarding  of  Vessels  in  the  United 
States 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document,  as  a  primary 
focus,  amends  the  Customs  Regulations 
regarding  the  boarding  of  vessels 
arriving  in  ports  of  the  United  States. 
These  amendments  are  made  to 
implement  amendments  to  the 
underlying  statutory  authority  enacted 
as  part  of  the  Customs  Modernization 
Act,  as  well  as  to  reflect  policy 
determinations  necessitated  as  a  result 
of  those  amendments.  To  this  same  end, 
certain  general  amendments  are  made  to 
the  regulations  concerning  vessel  entry 
and  clearance  as  well  as  the  issuance  of 


permits  to  lade  and  unlade 
merchandise. 

EFFECTIVE  DATE:  February  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Legal  aspects:  Larry  L.  Burton,  Office  of 
Regulations  and  Rulings,  202-927-1287. 

Operational  aspects:  Robert  Watt, 
Office  of  Field  Operations,  202-927- 
3654. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  8,  1993,  amendments  to 
certain  Customs  and  navigation  laws 
became  effective  as  the  result  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182). 
Title  VI  of  which  is  popularly  known  as 
the  Customs  Modernization  Act  (the 
Act).  Sections  653  and  656  of  the  Act 
significantly  amended  the  statutes 
governing  the  entry  and  the  lading  and 
unlading  of  vessels  in  the  United  States. 
These  operations  are  governed, 
respectively,  by  sections  434  and  448  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1434  and  1448). 

Prior  to  the  subject  amendments,  the 
entry  of  vessels  of  the  United  States  and 
vessels  of  foreign  countries  had  been 
governed  by  separate  statutes  (19  U.S.C. 

1434  and  1435),  neither  of  which 
included  elements  concerning 
preliminary  vessel  entry  or  the  boarding 
of  vessels.  The  Act  repealed  19  U.S.C. 

1435  and  amended  19  U.S.C.  1434  to 
provide  for  the  entry  of  American  and 
foreign-documented  vessels  under  the 
same  statute.  Additionally,  the  amended 
19  U.S.C.  1434  now  provides  authority 
for  the  promulgation  of  regulations 
regarding  preliminary'  vessel  entry,  and 
while  neither  mandating  boarding  for  all 
vessels  nor  specifying  that  optional 
boarding  must  be  accomplished  at  any 
particular  stage  of  the  vessel  entry 
process,  th»  amended  law  does  require 
that  a  sufficient  number  of  vessels  be 
boarded  to  ensure  compliance  with  the 
laws  enforced  by  the  Customs  Service. 

The  general  authority  provided  for 
Customs  to  board  vessels  is  found  in 
section  581,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1581).  Prior  to 
amendment,  19  U.S.C.  1448  as 
previously  cited  had  linked  the  granting 
of  preliminary  vessel  entry  to  a 
mandatory  boarding  requirement  and 
physical  presentation  of  manifest 
documents  to  a  Customs  boarding 
officer.  The  amended  19  U.S.C.  1448  no 
longer  contains  provisions  regarding 
preliminary  vessel  entry,  vessel 
boarding,  or  manifest  presentation,  all  of 
which  are  now  provided  for  in  other 
statutes.  The  statute  now  provides  that 
Customs  may  electronically  issue 
permits  to  lade  or  unlade  merchandise 
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pursuant  to  an  authorized  data 
interchange  system,  as  an  alternative  to 
physical  document  presentation. 

Accordingly,  on  July  6,  1998,  a  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  (63  FR  36379) 
soliciting  comments  to  amend  the 
Customs  Regulations  in  order  to 
properly  implement  the  foregoing 
statutory  amendments,  as  well  as  certain 
other  statutory  changes  and  revised 
Customs  interpretations,  governing  the 
boarding  of  vessels  arriving  in  ports  of 
the  United  States,  vessel  entry  and 
clearance,  and  the  issuance  of  permits  to 
lade  and  unlade  merchandise.  The 
specific  Customs  Regulations  affected 
were  §§4.1,  4.3,  4.8,  4.9,  4.16,  4.30, 
4.60.  4.61,  4.68  and  4.70  (19  CFR  4.1, 
4.3,  4.8.  4.9,  4.16,  4.30,  4.60,  4.61,  4.68 
and  4.70). 

Discussion  of  Comments 

Nine  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  There  were  two  comments 
received  from  representatives  of  Federal 
Government  agencies,  four  from  trade 
associations  representing  vessel  owners 
and  operators,  one  from  a  vessel 
operating  company,  one  from  an 
interested  individual,  and  one  from  a 
Member  of  Congress.  A  discussion  of 
the  comments  follows. 

Comment 

Three  commenters  suggested,  in 
connection  with  proposed  §4.1,  that 
Customs  board  every  vessel  arriving  in 
a  United  States  port,  whether  directly 
from  a  foreign  location  or  pursuant  to  a 
permit  to  proceed  from  another 
domestic  port.  Each  of  the  commenters 
believes  that  Customs  has  been  boarding 
and  searching  every  vessel  and  that 
ceasing  the  practice  would  compromise 
our  enforcement  mission. 

Customs  Response 

Customs  has  never  boarded  and 
searched  every  vessel,  which  presently 
number  approximately  95,000  arrivals  a 
year.  Confusion  concerning  this  matter 
could  be  the  result  of  certain  procedui-es 
which  were  followed  regarding  vessel 
arrivals.  Prior  to  the  most  recent 
amendments,  statute  and  regulations 
requfred  every  vessel  to  be  boarded  by 
Customs  for  the  purpose  of  receiving  a 
vessel's  cargo  declaration,  and  Customs 
Form  1300  (Master's  Oath  of  Vessel  in 
Foreign  Trade).  Once  Customs  received 
the  named  documents,  preliminary' 
entry  was  granted  that  would  permit  the 
vessel  to  unlade  prior  to  completing 
formal  entry.  Customs  might  also  have 
performed  formal  entry  on  board  a 
vessel.  Neither  procedine  entailed  a 
search  of  a  vessel  nor  an  examination  of 


cargo.  Both  procedines  were  ministerial 
acts  involving  the  routine  review  of 
documents  and  the  collection  of  fees. 

At  the  time,  the  outlined  procediu-es 
were  important  aspects  of  the  Customs 
enforcement  mission  since  there  was  no 
alternative  means  to  obtain  a  vessel's 
cargo  declaration.  Customs  needs  cargo 
declarations,  in  part,  to  ensure  that 
importers  make  proper  entry  of  each 
shipment  of  goods  aboard  a  vessel.  With 
the  advent  of  advanced  technology 
including  automation,  facsimile 
transmission,  and  express  dehvery 
service.  Customs  now  regularly  requires 
submission  of  cargo  declarations  in 
advance  of  vessel  arrival  for 
prescreening  enforcement  purposes. 

The  present  amendments  are 
replacing  the  outdated  procedures 
outlined  above,  which  were  resource 
intensive  and  lacked  significant 
enforcement  results.  Resources 
conserved  by  eliminating  the  prior 
boarding  policy  will  enable  Customs  to 
allocate  more  toward  doing  meaningful 
comprehensive  boardings  with 
examination  of  high  risk  vessels  and 
cargoes. 

Comment 

Four  commenters  expressed  the 
opinion  that  allowing  only  24  hours 
following  arrival  to  make  formal  entry, 
as  set  forth  in  proposed  §4.3,  was 
restrictive  and  mmecessary. 

Customs  Response 

Customs  agrees  with  this  comment 
and  will  retain  the  current  48-hour  time 
limit  to  make  formal  entry  in  §  4.3(a). 

Comment 

With  reference  to  proposed  §  4.3,  two 
commenters  expressed  concern  about 
potentially  being  charged  both 
"expenses  incurred,"  meaning 
reimbursable  expenses,  and  Commercial 
Vessel  User  Fees  in  connection  with  a 
single  vessel  arrival. 

Customs  Response 

The  phrase  "expenses  incurred," 
found  in  §  4.3(b)(2),  as  proposed,  is 
stated  in  the  context  of  a  port  director 
allowing  the  provision  of  services 
outside  the  limits  of  a  port  of  entry. 
Current  user  fee  law  under  19  U.S.C. 
58c(a){l)  and  19  U.S.C.  58c{c)(2) 
requires  the  collection  of  user  fees  to 
cover  costs  of  services  provided  to 
vessels  which  arrive  at  a  port  of  entry. 
Any  services  provided  outside  of  a  port 
of  entrj'  are  considered  extraordinary 
and  involve  expending  resources 
beyond  those  expected  to  be  recovered 
through  user  fee  collections  (19  CFR 
24.17).  Therefore.  Customs  may  collect 
both  user  fees  and  other  expenses 


during  a  calendar  year  if  services  are 
requested  both  within  and  outside  of 
port  boimdaries.  It  may  even  be 
necessary  to  collect  both  fees  during  the 
same  voyage  if  a  vessel  requests  services 
outside  of  the  limits  of  a  port  and  then 
moves  inside  the  port  Umits  to  unlade 
or  request  additional  services  such  as 
vessel  clearance. 

Comment 

Two  commenters  expressed  concern 
with  the  prescribed  time  periods 
allowed  for  presentation  of  necessary 
documents  for  preliminary  entry,  and 
stated  that  if  the  time  periods  are  not 
met,  parties  would  have  to  request 
formal  entry  on  board  vessels  at  time  of 
arrival  in  order  to  avoid  delays  in  the 
unlading  of  cargoes.  Concern  was 
expressed  here  with  reference  to  the 
discretionary  authority  vested  in  port 
directors  to  deny  requests  for  formal 
entry  aboard  a  vessel  at  time  of  arrival. 
The  discretion  is  expressed  in  proposed 
§  4.3(b)(2),  which  would  allow  port 
directors  to  take  local  resources  into 
consideration  when  determining 
whether  to  allow  formal  entry  of  a 
vessel  at  a  place  other  than  the 
customhouse.  The  vessel  operating 
public  has  become  accustomed  to  the 
routine  meeting  of  vessels  upon  arrival 
and  may  consider  that  any  reduction  in 
this  service  will  cause  unnecessary 
delays.  One  of  the  commenters 
suggested  that  the  current  entry 
procedures  aroimd  the  coimtry  work 
well  and  should  not  be  changed. 

Customs  Response 

It  is  necessary  to  first  address  the 
current  procediu^es  employed  aroimd 
the  country  regarding  vessel  entry. 
Those  procedures  caused  Customs  to 
review  the  entire  vessel  entry  process. 
There  is  a  substantial  lack  of  uniformity 
around  the  country  when  it  comes  to  the 
entry  of  vessels.  At  many  locations,  it  is 
the  rare  circumstance  where  Customs 
performs  formal  entr>'  aboard  a  vessel 
while  at  other  locations  formal  entry  is 
performed  aboard  nearly  every  vessel 
which  arrives  in  port. 

In  addition,  the  procedures  for 
granting  preliminary  entry  vary  widely. 
At  many  locations  preliminary  entry  is 
granted  merely  by  submitting  a  CF  3171 
and  reporting  arrival.  At  other  locations, 
an  inspector  has  to  board  a  vessel  and 
receive  those  documents  required  by 
§4.7.  We  have  designed  the  new  policy 
to  create  more  uniformity.  With  the  new 
procedures  at  all  Customs  locations, 
except  in  those  instances  where 
Customs  boards  a  vessel  for  compliance 
or  enforcement  reasons,  if  a  vessel 
operator  can  supply  required 
documentation  within  prescribed  time 
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limits  the  ves  sel  will  obtain  permission 
to,  unlade  upc  n  arrival  without  the 
requirement  t  lat  an  inspector  board  the 
vessel.  Evidence  suggests  that  most 
vessels  cuirei  tly  present  required 
documents  w  thin  prescribed  time 
limits.  Once  [  reliminary  entry  is 
granted  the  4(  -hour  entry  period  will 
allow  ample  c  pportimity  for  a  vessel 
operator  to  co  tne  into  the  customhouse 
to  conduct  foi  mal  entry. 

There  may  be  circumstances  when  the 
Customs  offic  i  is  closed  and  a  vessel 
operator  caim}t  provide  the  CF  3171  or 
CF  1 302  with:  n  the  prescribed  times  in 
order  to  obtaii  i  preliminary  entry.  In 
such  cases,  th  5  port  director  has  the 
discretion  to  i  erform  formal  entry  not 
only  aboard  vessels  at  time  of  arrival, 
but  at  other  locations  and  outside  of 
normed  busui(  ss  hours.  This  might  be 
accomplished  by  assigning  a  Customs 
employee  out!  ide  normal  business 
hours  to  local  ons  near  places  of  arrival. 
Vessel  operate  rs  might  then  come  to 
that  location  i  i  order  to  obtain  formal 
entry.  To  the  « xtent  possible,  ports  will 
attempt  to  ace  Dmmodate  legitimate 
needs  to  allow  entry  outside  of  normal 
business  hour  \. 


abo  it 
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Customs  Respi  mse 

The  propose  d  regulation  was  written 
jractice  which  had 
become  stands  rd  at  many  Customs  port 
locations.  Cusi  oms  currently  permits  the 
procedure  beci  luse  many  locations 
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entry.  To  deny  entry  and  unlading  at 
such  locations  could  unduly  burden 
commerce.  Cui  itoms  does  recognize  the 
legitimate  misj  ions  fulfilled  by  other 
federal  agenci(  s,  and  our  final 
regulations  make  it  clear  that  we  are  not 
supplanting  th3  roles  of  those  other 
entities.  The  U  nited  States  Immigration 
and  Naturalize  tion  Service  (INS),  as 
well  as  the  Un  ted  States  Department  of 
Agriculture's  /  nimai  Plant  Health 


Inspection  Service  (APHIS),  and  Plant 
Protection  and  Quarantine  (PPQ)  are 
notable  examples  of  such  entities. 
Accordingly,  we  are  amending  the 
language  as  proposed  in  §  4.3(b)(2)  to 
make  it  clear  that  fulfillment  of  Customs 
requirements  does  not  relieve  parties  of 
complying  with  requirements  which  are 
enforced  by  other  agencies. 

Comment 

Three  commenters  expressed  concern 
about  the  requirement  in  proposed  §  4.8 
that  a  complete  manifest,  as  prescribed 
in  §  4.7,  be  presented  in  order  to  obtain 
a  grant  of  preliminary  entry  at  the  time 
of  or  subsequent  to  vessel  arrival. 
Concern  was  also  expressed  that  the 
same  section  requires  the  submission  of 
Customs  Form  3171  and  the  CF  1302,  or 
their  electronic  equivalent,  48  hours  in 
advance  in  order  to  obtain  a  grant  of 
preliminary  entry  prior  to  vessel  arrival. 
For  vessels  on  voyages  shorter  than  two 
days,  submission  is  allowed  at  any  time 
prior  to  arrival  in  order  to  receive 
preliminary  entry  in  advance  of  arrival. 
It  is  the  opinion  of  the  commenters  that 
vessel  operators  may  not  always  have 
required  information  available  within 
the  prescribed  time  limitations. 

Customs  Response 

With  respect  to  the  requirement  that 
a  complete  manifest  be  available  in 
connection  with  granting  preliminary 
entry  at  or  subsequent  to  arrival,  it  must 
be  pointed  out  that  §  4.7  currently 
requires  that  every  arriving  vessel  have 
on  board  a  complete  manifest.  A 
complete  manifest  includes  such 
documents  as  the  crew  list,  ships  store's 
list,  passenger  list,  cargo  declaration, 
and  crew  effect's  list.  Since  these 
documents  have  been  and  continue  to 
be  required,  no  additional  burden  is 
placed  upon  vessel  operators  if 
preliminary  entry  is  conditioned  upon 
presentation  of  these  documents  to 
Customs.  Further,  the  submission  of 
these  documents  allows  Customs  to 
combine  preliminary  and  formal  entry, 
and  many  ports  have  been  combining 
preliminary  and  formal  entry  which 
would  entail  presentation  of  all  of  the 
named  documents.  There  has  been  no 
evidence  of  any  significant  delays  in 
vessel  unladings  as  a  result. 

The  CF  1302  and  CF  3171  information 
is  required  48  hours  prior  to  arrival  in 
order  to  be  granted  advanced 
preliminary  entry  because  Customs 
needs  advance  notification  of  a  vessel's 
arrival  and  an  adequate  description  of 
the  cargo  on  board  in  order  to  expedite 
entry  of  the  vessel  and  release  of  the 
cargo.  This  amendment  is  merely 
requiring  by  regulation  something 
which  has  been  in  practice  by  much  of 


the  vessel  carrier  community.  Due  to 
this  practice,  Customs  has  been  able  to 
conduct  needed  pre-arrival  review  of 
manifest  information,  enabling  Customs 
to  identify,  in  advance  of  arrival,  which 
cargo  needs  to  be  examined.  The  benefit 
to  the  trade  community  is  that  vessel 
operators  are  immediately  informed  as 
to  which  shipments  need  to  be 
examined,  instead  of  waiting  several 
days  after  vessel  arrival  for  examination 
requirements  to  be  fulfilled. 

It  may  be  that  some  carriers  will  have 
to  modify  their  procedures  in  order  to 
obtain  grants  of  advanced  preliminary 
entry.  One  of  the  commenters  suggested 
that  non-automated  carriers  may  not  be 
able  to  participate  in  the  electronic 
submission  of  documents.  If  a  particular 
carrier  does  not  wish  to  automate,  there 
are  designated  service  centers  across  the 
United  States  which  are  available  to 
transmit  the  cargo  declaration 
information  to  Customs  for  them. 
Interested  parties  may  obtain  a  list  of 
service  centers  by  contacting  Ms.  Becky 
Lally,  Customs  Office  of  Information 
Technology,  at  (301)  210-6368.  Customs 
has  no  information  regarding  any  fees 
which  these  service  centers  may  charge. 

Comment 

Two  commenters  had  many  and 
varied  observations  regarding  the  entry 
and  clearance  requirements  for 
American-flag  vessels  with  in-bond 
cargoes  aboard,  as  set  forth  in  proposed 
§§4.9  and  4.61,  respectively.  Both 
commenters  stated  that  Customs  should 
not  require  such  vessels  to  have  to  enter 
and  clear,  with  one  suggesting  that  the 
requirements  would  serve  no  practical 
purpose.  One  stated  that  the  Customs 
laws  and  regulations  have  never  before 
imposed  such  requirements,  and  that 
not  imposing  any  changes  to  in-bond 
control  procedures  regarding  similar  rail 
or  truck  movements  amounts  to  unequal 
protection  under  the  law. 

It  was  suggested  that  the  proposed 
requirements  were  contrary  to  the 
amended  statutory  law  in  that  Congress 
intended  that  an  in-bond  control 
transaction  would  meet  the  definition  of 
entered  merchandise.  Concern  was  also 
expressed  regarding  the  procedural 
requirements  which  would  be  imposed 
upon  vessels  to  present  in-bond  or  bill 
of  lading  numbers  for  in-bond  cargo, 
stating  that  a  carrier  may  not  even  know 
whether  in-bond  cargo  is  aboard  a 
vessel.  It  was  emphasized  that  the  initial 
bonded  carrier  already  provides  cargo 
information  to  Customs  through  existing 
in-bond  procedines,  and  that  asking  for 
it  again  would  be  contrary  to  the 
Paperwork  Reduction  Act.  Finally,  the 
point  was  made  that  the  new  procedures 
would  place  an  undue  financial  burden 
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on  American  vessels  carrying  in-bond 
shipments,  such  as  the  payment  of  user 
fees  and  the  cost  of  hiring  vessel  agents 
to  deal  with  Customs. 

Customs  Response 

By  amending  the  laws  concerning 
vessel  entry  and  clearance,  the 
Congress,  not  Customs,  for  the  first  time 
placed  the  requirements  imder 
discussion  on  American-flag  vessels 
carrying  merchandise  on  in-bond 
movements.  No  laws  applicable  to  rail 
or  truck  traffic  were  either  enacted  or 
amended  in  a  similar  fashion;  thus,  the 
focus  of  our  regulatory  amendments  is 
on  vessels. 

Customs  agrees  with  the  commenter 
that  the  production  of  bills  of  lading  or 
Immediate  Transportation  documents 
should  not  be  required  under  the  entry 
and  clearance  procedures.  Instead,  the 
documentary  requirements  for  entry  and 
clearance  for  these  vessels  will  be 
satisfied  by  presenting  to  Customs  a 
completed  Customs  Form  1301  (General 
Declaration).  The  General  Declaration  is 
primarily  required  to  provide  Customs 
with  the  necessary  information  to  record 
all  vessel  entries  and  clearances  on  the 
Customs  Forms  1400  and  1401, 
respectively,  and  to  make  that  record 
available  for  public  inspection. 

Accordingly,  §§  4.9(b)  and  4.61(b)  are 
changed  to  reflect  that  the  completed 
Customs  Form  1301  (General 
Declaration)  will  be  acceptable  instead 
of  requiring  the  production  bills  of 
lading  or  Immediate  Transportation 
documents.  However,  this  in  no  way 
limits  the  authority  of  a  Customs  officer 
to  demand  production  of  any 
documents  or  papers  considered 
necessary  for  the  proper  inspection  emd 
examination  of  a  vessel  and  its  cargo  or 
passengers  as  provided  in  19  U.S.C. 
1581(a).  Sections  4.9(b)  and  4.61(b)  are 
further  chemged  to  make  this  clear. 

With  respect  to  perceived  financial 
biu-dens,  19  U.S.C.  58(c)  specifically 
requires  that  Customs  collect  fees  for 
services  in  connection  with  the  arrival 
of  a  vessel.  Customs,  through  this 
rulemaking,  is  affording  the  domestic 
vessel  industry  as  much  relief  as 
possible  given  the  constraints  of  the 
statutes.  For  American-flag  vessels 
transporting  in-bond  merchandise,  all 
that  will  be  necessary  is  for  such  vessels 
to  report  arrival  or  departure,  supply 
Customs  with  completed  Customs  Form 
1301  (General  Declaration),  and  pay 
Customs  user  fees  if  applicable.  As  to 
the  user  fee  collection,  vessel  operators 
need  only  present  payment  to  Customs 
at  the  time  of  arrival.  Payment  upon 
each  arrival  may  be  avoided  by 
prepayment  of  the  annual  fee  maximiun, 
as  presently  allowed. 


Comment 

One  commenter  asked  that  the  term 
"merchandise"  be  defined  by  Customs, 
for  piuposes  of  proposed  §  4.9,  to  mean 
foreign  merchandise  for  which  entry  has 
not  been  made. 

Customs  Response 

The  term  "merchandise",  for  Customs 
purposes,  is  already  defined  by  statute 
(19  U.S.C.  1401(c))  as  meaning  goods, 
wares,  and  chattels  of  every  description. 

Comment 

One  commenter  urged  that  the 
requirement  for  deposit  of  a  vessel's 
document  with  Customs  or  a  foreign 
consular  office  be  removed  from 
proposed  §  4.9(c)  as  no  longer  needed. 

Customs  Response 

Prior  to  amendments  made  by  the 
Customs  Modernization  Act,  there  had 
been  authority  imder  19  U.S.C.  1434 
and  1435  to  require  operators  of 
American  and  foreign  vessels  to  deposit 
their  ship's  registers  or  docxmients  with 
Customs  until  vessel  clearance.  Section 

1437  of  title  19,  United  States  Code  (19 
U.S.C.  1437),  which  had  provided  for 
the  return  to  the  master  or  owner  of  an 
American  or  foreign  vessel's  register  or 
docimient  upon  vessel  clearance,  was 
repealed  widiout  replacement  by  that 
same  Act.  Still  operative,  however,  is 
section  1438  of  title  19,  United  States 
Code  (19  U.S.C.  1438),  which  was 
amended  by  the  Act.  As  amended, 
section  1438  provides  for  a  penalty  to  be 
issued  against  any  foreign  consul 
returning  to  the  master  the  register  or 
document  of  a  foreign  vessel  deposited 
with  the  consul  prior  to  the  vessel 
receiving  clearance  from  Customs.  The 
result  of  the  amendments  and  repeals 
affecting  sections  1434,  1435,  1437,  and 

1438  is  that  Customs  will  require  an 
operator  of  a  foreign-flag  vessel  to 
sxurender  the  register  or  document  to 
either  Customs  or  the  foreign  consul  of 
that  country. 

Comment 

One  commenter  inquired  as  to 
whether  the  collection  of  shipping 
articles  agreements*for  American-flag 
vessels  under  proposed  §  4.61(c)(9)  is 
still  necessary. 

Customs  Response 

The  requirement  that  shipping  articles 
be  presented  before  the  grant  of 
clearance  to  such  vessels  is  statutory  (46 
U.S.C.  App.  10314(d))  and  must 
continue  to  be  complied  with. 

Conclusion 

In  view  of  the  foregoing,  and 
following  careful  consideration  of  the 


comments  received  and  further  review 
of  the  matter.  Customs  has  concluded 
that  the  proposed  amendments  with  the 
modifications  discussed  above  should 
be  adopted. 

Additional  Changes 

In  addition,  the  requirement  for  a 
master's  oath  on  Customs  Form  1300  is 
removed  fi-om  §§  4.9(a)  and  4.61(a), 
inasmuch  as  the  underlying  statutory 
authority  for  this.  19  U.S.C.  282,  was 
repealed  by  section  690(a)(2)  of  the 
Customs  Modernization  Act,  Pub.  L. 
103-182.  Also.  § 4.60(a)(4)  is  changed, 
consistent  with  statutory  law  (46  U.S.C. 
App.  91),  to  fully  reflect  those  vessels 
for  which  Customs  clearance  must  be 
obtained. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  final  rule  amends  the  Customs 
Regulations  principally  in  order  to 
accxirately  reflect  and  implement 
changes  to  the  underlying  statutory 
authority  regarding  the  boarding  of 
vessels  arriving  in  ports  of  the  United 
States.  To  this  same  end,  certain  general 
amendments  are  made  to  the  regulations 
concerning  vessel  entry  and  clearance  as 
well  as  those  concerning  issuance  of 
permits  to  lade  and  imlade 
merchandise.  As  such,  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Nor  does  this  docimient  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
referenced  in  this  final  rule  have 
previously  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  and  assigned  the  following 
OMB  Control  Numbers: 

151 5-001 3 — Application-Permit- 
Special  License,  Unlading-Lading- 
Overtime  Services  (Customs  Form 
31711: 

1515-0062 — General  Declaration 
(Customs  Form  1301): 

1515-0078 — Cargo  Declaration 
(inward  and  outward)  (Customs  Form 
1302):  and  1515-0144 — Customs  Bond 
Structure  (Customs  Form  301  and 
Customs  Form  5297). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
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PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 
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Section  4.61  also  issued  under  46 
U.S.C.  App.  883; 

***** 

Section  4.68  also  issued  under  46 
U.S.C.  App.  81 7d,  81 7e; 

***** 

2.  Section  4.1  is  amended  by  revising 
paragraph  (a)  to  read  as  set  forth  below; 
and  by  removing  paragraph  (b)  and 
redesignating  paragraphs  (c),  (d),  (e),  (f), 
and  (g),  as  paragraphs  (b),  (c),  (d),  (e) 
emd  (f),  respectively: 

§  4.1     Boarding  of  vessels;  cutter  and  dock 
passes. 

(a)  Every  vessel  arriving  at  a  Customs 
port  will  be  subject  to  such  supervision 
while  in  port  as  the  port  director 
considers  necessary.  The  port  director 
may  detail  Customs  officers  to  remain 
on  board  a  vessel  to  secure  enforcement 
of  the  requirements  set  forth  in  this  part. 
Customs  may  determine  to  board  as 
many  vessels  as  considered  necessary  to 
ensure  compliance  with  the  laws  it 
enforces. 
***** 

3.  Part  4  is  amended  by  removing  and 
reserving  Footnote  1 . 

4.  Section  4.3  is  revised  to  read  as 
follows: 

§4.3    Vessels  required  to  enter;  place  of 
entry. 

(a)  Formal  entry  required.  Unless 
specifically  excepted  by  law,  within  48 
hours  after  the  arrival  at  any  port  or 
place  in  the  United  States,  the  following 
vessels  are  required  to  make  formal 
entry: 

(1)  Any  vessel  from  a  foreign  port  or 
place; 

(2)  Any  foreign  vessel  from  a  domestic 
port; 

(3)  Any  vessel  of  the  United  States 
having  merchandise  on  board  which  is 
being  transported  in-bond  (not 
including  bonded  ship's  stores  or 
supplies),  or  foreign  merchandise  for 
which  entry  has  not  been  made;  or 

(4)  Any  vessel  which  has  visited  a 
hovering  vessel  as  defined  in  19  U.S.C. 
1401(k),  or  has  delivered  or  received 
merchandise  or  passengers  while 
outside  the  territorial  sea. 

(b)  Completion  of  entry.  (1)  When 
vessel  entry  is  to  be  made  at  the 
customhouse,  either  the  master, 
licensed  deck  officer,  or  purser  may 
appear  in  person  during  regular  working 
hours  to  complete  preliminary  or  formal 
vessel  entry;  or  necessary  documents 
properly  executed  by  the  master  or  other 
authorized  officer  may  be  delivered  at 
the  customhouse  by  the  vessel  agent  or 
other  personal  representative  of  the 
master. 

(2)  The  appropriate  Customs  port 
director  may  permit  the  entry  of  vessels 


to  be  accomplished  at  locations  other 
than  the  customhouse,  and  services  may 
be  requested  outside  of  normal  business 
hours.  Customs  may  take  local  resources 
into  consideration  in  allowing  formal 
entry  to  be  transacted  on  board  vessels, 
or  at  other  mutually  convenient 
approved  sites  and  times  within  or 
outside  of  port  limits.  When  services  are 
requested  to  be  provided  outside  the 
limits  of  a  Customs  port,  the  appropriate 
port  director  to  whom  an  application 
must  be  submitted  is  the  director  of  the 
port  located  nearest  to  the  point  where 
the  proposed  services  would  be 
provided.  That  port  director  must  be 
satisfied  that  the  place  designated  for 
formal  entry  will  be  sufficiently  under 
Customs  control  at  the  time  of  entry, 
and  that  the  expenses  incurred  by 
Customs  will  be  reimbursed  as 
authorized.  It  may  be  required  that 
advance  notice  of  vessel  arrival  be  given 
as  a  condition  for  granting  requests  for 
optional  entry  locations.  A  master, 
owner,  or  agent  of  a  vessel  who  desires 
that  entry  be  made  at  an  optional 
location  will  file  with  the  appropriate 
port  director  an  application  on  Customs 
Form  3171  and  a  single  entry  or 
continuous  bond  on  Customs  Form  301 
containing  the  bond  conditions  set  forth 
in  §  113.64  of  this  chapter,  in  such 
amount  as  that  port  director  deems 
appropriate  but  not  less  than  $1,000.  If 
the  application  is  approved,  the  port 
director  or  a  designated  Customs  officer 
will  formally  enter  the  vessel.  Nothing 
in  this  paragraph  relieves  any  person  or 
vessel  from  any  requirement  as  to  how, 
when  and  where  they  are  to  report,  be 
inspected  or  receive  clearance  from 
other  Federal  agencies  upon  arrival  in 
the  United  States.  ' 

5.  Section  4.8  is  revised  to  read  as 
follows: 

§  4.8    Preliminary  entry. 

(a)  Generally.  Preliminary  entry 
allows  a  U.S.  or  foreign  vessel  arriving 
under  circumstances  that  require  it  to 
formally  enter,  to  commence  lading  and 
unlading  operations  prior  to  making 
formal  entry.  Preliminary  entry  may  be 
accomplished  electronically  pursuant  to 
an  authorized  electronic  data 
interchange  system,  or  by  any  other 
means  of  communication  approved  by 
the  Customs  Service. 

(b)  Requirements  and  conditions. 
Preliminary'  entry  must  be  made  in 
compliance  with  §  4.30,  and  may  be 
granted  prior  to,  at,  or  subsequent  to 
arrival  of  the  vessel.  The  granting  of 
preliminary  vessel  entry  by  Customs  at 
or  subsequent  to  arrival  of  the  vessel,  is 
conditioned  upon  the  presentation  to 
and  acceptance  by  Customs  of  all  forms, 
electronically  or  otherwise,  comprising 
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a  complete  manifest  as  provided  in 
§4.7.  Vessels  seeking  preliminary  entry 
in  advance  of  arrival  may  do  so  by 
presenting  to  Customs  a  complete 
Customs  Form  1302  (Cargo  Declaration) 
showing  cill  cargo  on  board  the  vessel 
and  Customs  Form  3171,  electronically 
or  otherwise,  no  less  than  48  hours  prior 
to  vessel  arrival.  The  CF  3171  will  also 
serve  as  notice  of  intended  date  of 
arrival.  The  port  director  may  allow  for 
the  presentation  of  the  CF  1302  and  CF 
3171  less  than  48  hovirs  prior  to  arrival 
in  order  to  grant  advanced  preliminary 
entry  if  a  vessel  voyage  takes  less  than 
48  hours  to  complete  from  the  last 
foreign  port  to  the  first  U.S.  port,  or  if 
other  reasonable  circumstances  warrant. 
Preliminary  entry  granted  in  advance  of 
arrival  will  become  effective  upon 
arrival  at  the  port  granting  preliminary 
entry.  Additionally,  Customs  must 
receive  confirmation  of  a  vessel's 
estimated  time  of  arrival  in  a  manner 
acceptable  to  the  port  director. 

6.  Section  4.9  is  revised  to  read  as 
follows: 

§  4.9    Formal  entry. 

(a)  General.  Section  4.3  provides 
which  vessels  are  subject  to  formal  entry 
and  where  and  when  entry  must  be 
made.  The  formal  entry  of  an  American 
vessel  is  governed  by  section  434,  Tariff 
Act  of  1930  (19  U.S.C.  1434).  The  term 
"American  vessel"  means  a  vessel  of  the 
United  States  (see  §  4.0(b))  as  well  as, 
when  arriving  by  sea,  a  vessel  entitled 
to  be  documented  except  for  its  size  (see 
§  4.0(c)).  The  formal  entry  of  a  foreign 
vessel  arriving  within  the  limits  of  any 
Customs  port  is  also  governed  by 
section  434,  Tariff  Act  of  1930  (19 
U.S.C.  1434).  Alternatively,  information 
necessary  for  formal  entry  may  be 
transmitted  electronically  pursuant  to  a 
system  authorized  by  Customs. 

(b)  Procedures  for  American  vessels. 
Under  certain  circumstances,  American 
vessels  arriving  in  ports  of  the  United 
States  directly  from  other  United  Stated 
ports  must  make  entry.  Entry  of  such 
vessels  is  required  when  they  have 
merchandise  aboard  which  is  being 
transported  in-bond,  or  when  they  have 
unentered  foreign  merchandise  aboard. 
For  the  purposes  of  the  vessel  entry 
requirements,  merchandise  transported 
in-bond  does  not  include  bonded  ship's 
stores  or  supplies.  While  American 
vessels  transporting  unentered  foreign 
merchandise  must  fully  comply  with 
the  usual  formal  entry  procedures, 
American  vessels  carrying  no  imentered 
foreign  merchandise  but  which  have  in- 
bond  merchandise  aboard  may  satisfy 
vessel  entry  requirements  by  making  a 
required  report  of  arrival,  and 
presenting  a  completed  Customs  Form 


1301  (General  Declaration).  Report  of 
arrival  as  provided  in  §  4.2  of  this  part, 
together  with  presenting  a  completed 
Customs  Form  1301  (General 
Declaration),  satisfies  all  entry 
requirements  for  the  subject  vessels. 

(c)  Delivery  of  foreign  vessel 
document.  The  master  of  any  foreign 
vessel  will  exhibit  the  vessel's 
document  to  the  port  director  on  or 
before  the  entry  of  the  vessel.  After  the 
net  tonnage  has  been  noted,  the 
docmnent  may  be  delivered  to  the 
consul  of  the  nation  to  which  such 
vessel  belongs,  in  which  event  the 
vessel  master  will  certify  to  the  port 
director  the  fact  of  such  delivery  (see 
section  434,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1434),  as  applied 
through  section  438.  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1438)).  If  not 
delivered  to  the  consul,  the  document 
will  be  deposited  in  the  customhouse. 
Whether  delivered  to  the  foreign  consul 
or  deposited  at  the  customhouse,  the 
document  will  not  be  delivered  to  the 
master  of  the  foreign  vessel  xmtil 
clearance  is  granted  imder  §  4.61.  It  will 
not  be  lawful  for  any  foreign  consul  to 
deliver  to  the  master  of  any  foreign 
vessel  the  register,  or  dociunent  in  lieu 
thereof,  deposited  with  him  in 
accordance  with  the  provisions  of  19 
U.S.C.  1434  until  such  master  will 
produce  to  him  a  clearance  in  due  form 
from  the  director  of  the  port  where  such 
vessel  has  been  entered.  Any  consul 
violating  the  provisions  of  this  section 
is  liable  to  a  fine  of  not  more  than 
$5,000  (section  438,  Tariff  Act  of  1930, 
as  amended;  19  U.S.C.  1438). 

(d)  Failure  to  make  required  entry; 
penalties.  Any  master  who  fails  to  make 
entry  as  required  by  this  section  or  who 
presents  or  transmits  electronically  any 
document  required  by  this  section  that 
is  forged,  altered,  or  false,  may  be  liable 
for  certain  civil  penalties  as  provided 
under  19  U.S.C.  1436,  in  addition  to 
penalties  applicable  imder  other 
provisions  of  law.  Fiulher,  any  vessel 
used  in  connection  with  any  such 
violation  is  subject  to  seizure  and 
forfeiture. 

§4.16    [Reserved] 

7.  Part  4  is  amended  by  removing  and 
reserving  §4.16. 

8.  Section  4.30  is  amended  by  adding 
the  word  "fees"  between  the  words 
"clearance"  and  "under"  in 
introductory  paragraph  (a);  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§  4.30    Permits  and  special  licenses  for 
unlading  and  lading. 

***** 

(b)  Application  for  a  permit  or  special 
license  will  be  made  by  the  master, 


owner,  or  agent  of  the  vessel  on 
Customs  Form  3171,  or  electronically 
piusuant  to  an  authorized  electronic 
data  interchange  system  or  other  means 
of  communication  approved  by  the 
Customs  Service,  and  will  specifically 
indicate  the  type  of  service  desired  at 
that  time,  imless  a  term  permit  or  term 
special  license  has  been  issued.  Vessels 
that  arrive  in  a  Customs  port  with  more 
than  one  vessel  carrier  sharing  or 
leasing  space  on  board  the  vessel  (such 
as  under  a  vessel  sharing  or  slot  charter 
arrangement)  are  required  to  indicate  on 
the  CF  3171  all  carriers  on  board  the 
vessel  and  indicate  whether  each  carrier 
is  transmitting  its  cargo  declaration 
electronically  or  is  presenting  it  on  the 
Customs  Form  1302.  In  the  case  of  a 
term  permit  or  term  special  license, 
upon  entry  of  each  vessel,  a  copy  of  the 
term  permit  or  special  license  must  be 
submitted  to  Customs  during  official 
hours  in  advance  of  the  rendering  of 
services  so  as  to  update  the  nature  of  the 
services  desired  and  the  exact  times 
they  will  be  needed.  Permits  must  also 
be  updated  to  reflect  any  other  needed 
changes  including  those  in  the  name  of 
the  vessel  as  well  as  the  slot  charter  or 
vessel  sharing  parties.  An  agent  of  a 
vessel  may  limit  his  application  to 
operations  involved  in  the  entry  and 
unlading  of  the  vessel  or  to  operations 
involved  in  its  lading  and  clearance. 
Such  limitation  will  be  specifically 
noted  on  the  application. 
***** 

9.  Section  4.60  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  4.60    Vessels  required  to  clear. 

(a)  Unless  specifically  excepted  by 
law,  the  following  vessels  must  obtain 
clearance  from  the  Customs  Service 
before  departing  from  a  port  or  place  in 
the  United  States: 

(1)  All  vessels  departing  for  a  foreign 
port  or  place; 

(2)  All  foreign  vessels  departing  for 
another  port  or  place  in  the  United 
States; 

(3)  All  American  vessels  departing  for 
another  port  or  place  in  the  United 
States  that  have  merchandise  on  board 
that  is  being  transported  in-bond  (not 
including  bonded  ship's  stores  or 
supplies),  or  foreign  merchandise  for 
which  entry  has  not  been  made;  and 

(4)  All  vessels  departing  for  points 
outside  the  territorial  sea  to  visit  a 
hovering  vessel  or  to  receive 
merchandise  or  passengers  while 
outside  the  territorial  sea,  as  well  as 
foreign  vessels  delivering  merchandise 
or  passengers  while  outside  the 
territorial  sea. 
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10.  Section  4^61  is  revised  to  read  as 
follows: 


Requirer  lents  for  clearance. 
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deemed  necessary  for  the  proper 
inspection/examination  of  the  vessel, 
cargo,  passenger,  or  crew.  Report  of 
departure  together  with  providing 
information  to  Customs  as  specified  in 
this  paragraph  satisfies  all  clearance 
requirements  for  the  subject  vessels. 

(c)  Verification  of  compliance.  Before 
clearance  is  granted  to  a  vessel  bound  to 
a  foreign  port  as  provided  in  §  4.60  and 
this  section,  the  port  director  will  verify 
compliance  with  respect  to  the 
following  matters: 

(1)  Accounting  for  inward  cargo  (see 
§4.62). 

(2)  Outward  Cargo  Declarations; 
shippers  export  declarations  (see  §  4.63). 

(3)  Documentation  (see  §  4.0(c)). 

(4)  Verification  of  nationality  and 
tonnage  (see  §4.65). 

(5)  Verification  of  inspection  (see 
§4.66). 

(6)  Inspection  under  State  laws  (46 
U.S.C.  App.  97). 

(7)  Closed  ports  or  places  (see  §  4.67). 

(8)  Passengers  (see  §4.68). 

(9)  Shipping  articles  and  enforcement 
of  Seamen's  Act  (see  §  4.69). 

(10)  Medicine  and  slop  chests. 

(11)  Load  line  regulations  (see 
§  4.65a). 

(12)  Carriage  of  United  States 
securities,  etc.  (46  U.S.C.  App.  98). 

(13)  Carriage  of  mail. 

(14)  Public  Health  regulations  (see 
§4.70). 

(15)  Inspection  of  vessels  carrying 
livestock  (see  §4.71). 

(16)  Inspection  of  meat,  meat-food 
products,  and  inedible  fats  (see  §4.72). 

(17)  Neutrality  exportation  of  arms 
and  munitions  (see  §4.73). 

(18)  Payment  of  State  and  Federal  fees 
and  fees  due  the  Government  of  the 
Virgin  Islands  of  the  United  States  (46 
U.S.C.  App.  100). 

(19)  Orders  restricting  shipping  (see 
§4.74). 

(20)  Estimated  duties  deposited  or  a 
bond  given  to  cover  duties  on  foreign 
repairs  and  equipment  for  vessels  of  the 
United  States  (see  §  4.14). 

(21)  Illegal  discharge  of  oil  (see 
§  4.66a). 

(22)  Attached  or  arrested  vessel. 

(23)  Immigration  laws. 

(d)  Vessel  built  for  foreign  account.  A 
new  vessel  built  in  the  United  States  for 
foreign  account  will  be  cleared  under  a 
certificate  of  record.  Coast  Guard  Form 
1316,  in  lieu  of  a  marine  document. 

(e)  Clearance  not  granted.  Clearance 
will  not  be  granted  to  any  foreign  vessel 
using  the  flag  of  the  United  States  or  any 
distinctive  signs  or  markings  indicating 
that  the  vessel  is  an  American  vessel  (22 
U.S.C.  454a). 

(f)  Clearance  in  order  of  itinerary. 
Unless  otherwise  provided  in  this 


section,  every  vessel  bound  for  a  foreign 
port  or  ports  will  be  cleared  for  a 
definite  port  or  ports  in  the  order  of  its 
itinerary,  but  an  application  to  clear  for 
a  port  or  place  for  orders,  that  is,  for 
instructions  to  masters  as  to  destination 
of  the  vessel,  may  be  accepted  if  the 
vessel  is  in  ballast  or  if  any  cargo  on 
board  is  to  be  discharged  in  a  port  of  the 
same  country  as  the  port  for  which 
clearance  is  sought. 

11.  Part  4  is  amended  by  removing 
and  reserving  Footnotes  97,  99  and  100a 
through  101. 

12.  Section  4.68  is  revised  to  read  as 
follows: 

§  4.68    Federal  Maritime  Commission 
certificates  for  certain  passenger  vessels. 

No  vessel  having  berth  or  stateroom 
accommodations  for  50  or  more 
passengers  and  embarking  passengers  at 
U.S.  ports  will  be  granted  a  clearance  at 
the  port  or  place  of  departure  from  the 
United  States  unless  it  is  established 
that  the  vessel  has  valid  certificates 
issued  by  the  Federal  Maritime 
Commission. 

13.  Section  4.70  is  revised  to  read  as 
follows: 

§  4.70    Public  Health  Service  requirements. 

No  clearance  will  be  granted  to  a 
vessel  subject  to  the  foreign  quarantine 
regulations  of  the  Public  Health  Service. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  December  22,  1999. 
Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  ofttie 
Treasury. 

(FR  Doc.  00-1120  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  203,  250,  251,  253,  254, 
and  256 

Outer  Continental  Shelf  Regulations 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Technical  amendments. 

SUMMARY:  This  document  makes  minor 
technical  changes  to  regulations  that 
were  published  in  various  Federal 
Register  documents  and  are  codified  in 
the  Code  of  Federal  Regulations.  These 
changes  will  correct  the  name  of  form 
MMS-126;  correct  a  citation  in  30  CFR 
250,  subpart  N;  and  correct  the 
instructions  in  30  CFR  parts  203,  251, 
253,  254,  and  256  for  commenting  on 
information  collection  burdens. 
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EFFECTIVE  DATE:  January  19,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexis  London.  (703)  787-1600. 

SUPPLEMENTARY  INFORMATION: 
Background 

These  technical  amendments  affect  all 
offshore  oil,  gas,  and  sulphur  operators 
and  lessees.  The  following  are 
explanations  of  the  corrections. 

(1)  On  February  5,  1997  (62  FR  5331), 
we  published  a  final  rule  revising  the  30 
CFR  250,  subpart  N,  regulations  on  OCS 
civil  penalties  (subsequently 
redesignated  at  63  FR  29479  on  May  29, 
1998).  The  final  rule  contained  a 
citation  error  in  §  250.1409(d)(3).  We  are 
correcting  the  citation. 

(2)  In  September  1999,  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA),  the  Office 
of  Management  and  Budget  (OMB) 
reapproved  the  information  collected  on 
form  MMS-126.  When  we  submitted  the 
form  to  OMB  for  approval,  we  made  no 
changes  to  the  information  collected, 
but  we  did  shorten  the  official  title  of 
the  form.  We  are  correcting  the 
regulations  in  30  CFR  250,  subpart  K,  to 
reflect  the  change  in  the  title  of  this 
form. 

(3)  Under  the  PRA,  the  OMB  must 
approve  the  information  collection 
burden  of  all  our  requirements.  Each 
part  of  our  regulations  has  a  section  that 
provides  the  OMB  control  numbers  of 
the  approved  information  collection 
burdens  and  other  required  information. 
These  sections  provide  instructions  on 
how  the  public  may  comment  on  the 
bindens.  The  regulations  currently 
indicate  that  comments  may  be 
submitted  directly  to  the  OMB  and  to 
MMS.  The  OMB  has  now  determined 
that  comments  should  be  made  only  to 
the  agency  and  not  directly  to  OMB. 
Agencies  are  required  to  address  any 
comments  received  in  subsequent 
submissions  to  OMB  for  reapproval  of 
the  information  collection  burdens.  We 
are  correcting  our  regulations  to  reflect 
this  change  in  conunent  procedures.  In 
addition,  we  are  bringing  the  section  on 
authority  for  collecting  information  in 
part  256  up-to-date  to  reflect  the  1995 
amendments  to  the  PRA  and  to  make 
the  part  256  section  consistent  with  the 
corresponding  sections  in  the  other 
parts  of  our  regulations. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  or  have  sections  which  are 
no  longer  technically  correct  and  are  in 
need  of  clarification. 


List  of  Subjects 

30  CFR  Part  203 

Continental  shelf.  Government 
contracts,  Indians — lands.  Mineral 
royalties.  Oil  and  gas  exploration, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Sulphur. 

30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection,  Govenmient  contracts. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Oil  and  gas  exploration. 
Public  lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Research. 

30  CFR  Part  253 

Continental  shelf,  Environmental 
protection,  Insurance,  Oil  and  gas 
exploration.  Oil  pollution.  Penalties, 
Pipelines,  Public  lands — mineral 
resources.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements,  Siuety  bonds. 

30  CFR  Part  254 

Continental  shelf,  Enviromnental 
protection.  Oil  and  gas  development 
and  production.  Oil  and  gas  exploration, 
Pipelines,  Public  lands — mineral 
resources.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf. 
Environmental  protection.  Government 
contracts.  Mineral  royalties.  Oil  and  gas 
exploration.  Pipelines,  Public  lands — 
mineral  resources.  Public  lands — rights- 
of-way.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  30  CFR  parts  203,  250, 
251,  253,  254,  and  256  are  amended  by 
making  the  following  technical 
amendments: 

PART  203— RELIEF  OR  REDUCTION  IN 
ROYALTY  RATES 

1 .  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq..  25  U.S.C. 
396a  et  seq.,  25  U.S.C.  101  et  seq.,  30  U.S.C. 


181  et  seq..  30  U.S.C.  351  et  seq.,  30  U.S.C. 
1001  et  seq..  30  U.S.C.  1701  et  seq.,  31  U.S.C. 
9701  et  seq..  43  U.S.C.  1301  et  seq.,  43  U.S.C. 
1331  et  seq..  and  43  U.S.C.  1801  et  seq. 

2.  In  §  203.82,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  203.82    What  is  MMS's  authority  to  collect 
this  information? 


(d)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service, 
Mail  Stop  4230,  1849  C  Street,  NW, 
Washington,  DC  20240. 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

3.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U^.C.  1331  et  seq. 

4.  In  §  250.1102.  the  second  sentence 
of  paragraph  (b)(2)  is  corrected  to  read 
as  follows: 

§250.1102    Oil  and  gas  production  rates. 

*         *         *         »         » 

(b)*  *   * 

(2)  *   *   *  Within  15  days  after  the  end 
of  the  test  period,  the  lessee  must 
submit  a  proposed  MPR  with  well 
potential  test  for  the  individual  well 
completion  on  Form  MMS-126,  Well 
Potential  Test  Report.  *   •   • 

§250.1409    [Amended] 

5.  In  §  250.1409(d)(3),  the  citation  "43 
CFR  part  62,  subpart  D"  is  corrected  to 
read  43  CFR  part  12,  subpart  D". 

PART  251— GEOLOGICAL  AND 
GEOPHYSICAL  (G&G)  EXPLORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 

6.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  el  seq. 

7.  In  §251.15,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  251 .1 5    Authority  for  information 
collection. 


(e)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service. 
Mail  Stop  4230,  1849  C  Street,  NW, 
Washington,  DC  20240. 
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PART  253— OIL 

RESPONSIBILITY 

FACILITIES 


Authority:  33  L 

9.  In  §253.5, 

to  read  as  follows 


Oil  Spill  Financia 
Information? 


SPILL  RNANCIAL 
FOR  OFFSHORE 


8.  The  authority  citation  for  part  253 
continues  to  re4d  as  follows: 


S.C.  2701  et  seq. 
laragraph  (d)  is  revised 


§  253.5    What  Is  [he  authority  for  collecting 


Responsibility  (OSFR) 


I  * 


(d)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,]  including  suggestions 
for  reducing  th^  burden,  to  the 
Information  Co  lection  Clearance 
Officer,  Minera  s  Management  Service, 


Mail  Stop  4230 


Washington,  DC  20240. 


PART  254— Oil 
REQUIREMENTS 
LOCATED 
LINE 


SPILL  RESPONSE 
FOR  FACILITIES 
SEAWARD  OF  THE  COAST 


10.  The 
continues  to 


authirity  citation  for  part  254 
rei  id  as  follows: 


V 


Authority:  33 
11.  In  §254.8 
to  read  as  follows 


(d) Send 
aspect  of  the 
under  this  part 
for  reducing 
Information  C 
Officer,  Minerals 
Mail  Stop  423C 
Washington 


,  th; 


^c 


1849  C  Street.  I^W. 


S.C.  1321  etseq. 
,  paragraph  (d)  is  revised 


§  254.9    Authority  for  information 
collection. 


coniments  regarding  any 
cqllection  of  information 
including  suggestions 
burden,  to  the 
lection  Clearance 
Management  Service, 
1849  C  Street,  NW, 
20240. 


d: 

part  256— ldasing  of  sulphur  or 
oil  and  gas  in  the  outer 

CONTINENTAli  SHELF 

12.  The  authbrity  citation  for  part  256 
continues  to  repd  as  follows: 


Authority:  42 
et  seq. 

13.  Section 
follows: 


J 


2  56 


Budget  (OMB) 


this  part  undei 
OMB  assigned 


.S.C.6213,43U.S.C.  1331 
.0  is  revised  to  read  as 


§  256.0    Authority  for  information 
collection. 

(a)  The  Offic  s  of  Management  and 


has  approved  the 


information  cc  llection  requirements  in 


44  U.S.C.  3501  ef  seq. 
the  control  number 
1010-0006.  Tie  title  of  this  information 
collection  is  ":  lO  CFR  Part  256,  Leasing 
of  Sulphur  or  i  )il  and  Gas  in  the  Outer 
Continental  SI  elf." 

(b)  MMS  colects  this  information  to 
determine  if  tl  e  applicant  filing  for  a 


lease  on  the  Outer  Continentd  Shelf  is 
qualified  to  hold  such  a  lease.  Response 
is  required  to  obtain  a  benefit  according 
to  43  U.S.C.  1331  et  seq.  MMS  will 
protect  proprietary  information 
collected  according  to  section  26  of  the 
OCS  Lands  Act  and  30  CFR  256.10. 

(c)  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

(d)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
under  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service. 
Mail  Stop  4230,  1849  C  Street,  NW. 
Washington.  DC  20240. 

Dated:  January  6,  2000. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
IFR  Doc.  00-1200  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  431(MIR-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 

[CGD07  99-058] 
RIN2115-AA98 

Special  Anchorage  Area;  St.  Lucie 
River,  Stuart,  Florida 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMHHARY:  The  Coast  Guard  is 
establishing  a  special  anchorage  area  on 
the  St.  Lucie  River  in  Stuart,  FL.  This 
area  is  currently  used  as  a  temporary 
and  long-term  area  for  vessels  to  anchor. 
The  establishment  of  this  anchorage  will 
improve  the  safety  of  vessels  anchoring 
within  and  transiting  the  highly 
trafficked  area,  while  also  lessening  the 
detrimental  impact  on  the  ecosystem  by 
providing  a  designated  safer  area  for 
vessels  to  anchor. 
DATES:  This  regulation  becomes 
effective  on  February  18,  2000. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD07  99-0581  and  are 
available  for  inspection  or  copying  at 
the  Seventh  Coast  Guard  District.  Room 
406,  909  S.E.  First  Avenue,  Miami,  FL, 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORIWATION  CONTACT:  LT 
Kerstin  Rhinehart,  Seventh  Coast  Guard 


District,  Aids  to  Navigation  Branch,  at 
(305)  536-^566. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  published  a  notice  of  proposed 
rulemaking  concerning  these  regulations 
in  the  Federal  Register  on  August  30, 
1999  (64  FR  47156).  Two  comments 
were  received  dxuing  the  comment 
period. 

Background  and  Purpose 

This  rule  is  in  response  to  a  request 
made  by  the  City  of  Stuart  to  establish 
a  city  managed  mooring  field  on  the  St. 
Lucie  River.  The  intended  effect  of  the 
regulation  is  to  reduce  the  risk  of  vessel 
collisions  by  providing  notice  to 
mariners  of  the  establishment  of  a 
special  anchorage  area,  in  which  vessels 
not  more  than  65  feet  in  length  shall  not 
be  required  to  carry  or  exhibit  anchor 
lights  as  required  by  the  Navigation 
Rules.  The  establishment  of  the  special 
anchorage  has  been  in  coordination 
with  and  endorsed  by  the  Florida 
Department  of  Environmental  Protection 
(DEP).  The  DEP  determined  that 
properly  managed  mooring  and 
anchorage  fields  located  in  appropriate 
areas,  will  encourage  vessels  to  utilize 
them  for  safety  purposes,  and  as  a  side 
benefit  the  ecosystem  will  incur 
lessened  or  negligible  detrimental 
impacts. 

Discussion  of  Comments  and  Changes 

Two  letters  were  received  objecting  to 
the  establishment  of  the  a  special 
anchorage  in  St.  Lucie,  FL.  The  letters 
objected  to  the  regulation  of  live  aboard 
vessels,  the  possibility  of  future 
development  in  the  area,  the  cost  of 
utilizing  an  established  mooring  within 
the  special  anchorage,  and  the  possible 
restricted  use  of  the  waterways  between 
boats  in  the  area.  The  Coast  Guard 
considered  these  comments,  however 
has  decided  not  to  make  any  changes  to 
the  proposed  rule.  The  Coast  Gu£ird  has 
no  control  over  future  development  in 
the  area  and  the  cost  to  utilize  the 
anchorage  will  be  determined  by  the 
City  of  Stuart.  The  Coast  Guard  still 
feels  that  the  establishment  of  this 
anchorage  area  as  published  will 
improve  the  safety  of  vessels  in  this 
highly  trafficked  area 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  "significant"  under  the 
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regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small  business, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  use  of  the  anchorage  area  is 
voluntary. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 


implications  for  federalism  imder  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531— 1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federd 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  hiterference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard,  in  association  with 
the  Florida  Department  of 
Environmental  Protection,  considered 
the  environmental  impact  of  this 
proposed  rule,  and  determined  under 
Figiu^  2-1,  paragraph  34(f)  of 
Commandant  Instruction  M16475.1C, 
that  this  rule  is  categorically  excluded 
ft'om  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  110 

Special  anchorage  areas. 
Final  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  110  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  110— [AMENDED] 

1.  The  Authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 


110.1a  is  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.73c  is  added  to  read  as 
follows: 

§  1 1 0.73c.    Okeechobee  Waterway,  St 
Lucie  River,  Stuart,  FL. 

The  following  is  a  special  anchorage 
area:  Beginning  on  the  Okeechobee 
Intracoastal  Waterway  between  mile 
marker  7  and  8  on  the  St.  Lucie  River, 
bounded  by  a  line  beginning  at 
27°12'06.583"N,  80°15'33.447"W: 
thence  to  27°12'07.811"N, 
80°15'38.861"W;  tiience  to 
27°12'04.584  "N,  80°15'41.437"W; 
thence  to  27°11'49.005"N, 
80°15'44.796"W;  thence  to 
27°11'47.881"N,  80°15'38.271"W; 
thence  to  the  point  of  begiiming.  All 
coordinates  reference  Datiun  NAD:83. 

Note:  This  area  is  principally  used  by 
recreational  vessels.  The  mooring  of  vessels 
in  this  area  is  administered  by  the  local 
Harbormaster,  City  of  Stuart,  Florida. 

Dated:  January  10,  2000. 
G.W.  Sutton, 

Captain  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District  Acting. 

(FR  Doc.  00-1228  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-146-9934a;  TN-156-9935a;  FRL-6520- 
2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Tennessee;  Adoption  of  Rule 
Governing  Any  Credible  Evidence 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  November  16,  1994.  the 
Tennessee  Department  of  Environment 
and  Conservation  submitted  to  EPA 
revisions  to  the  Nashville-Davidson 
County  Local  Implementation  Plan 
(LIP).  These  revisions  consisted  of  the 
adoption  of  section  10.56.290 
Measurement  and  Reporting  of 
Emissions  cunendments  in  the 
Metropolitan/Nashville  Code  of  Laws. 

On  May  3,  1995,  the  Tennessee 
Department  of  Environment  and 
Conservation  submitted  to  EPA 
revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP).  These 
revisions  consisted  of  the  adoption  of 
Rule  1200-3-10-.04  Sampling, 
Recording  and  Reporting  Required  For 
Major  Stationary  Sources. 
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The  adoptions  of  section  10.56.290 
into  the  Nashvill  e-Davidson  County  LIP 
and  Rule  1200-3 -10-.04  into  the 
Tennessee  SIP  aie  being  implemented  to 
meet  the  require:  nents  of  credible 
evidence  set  fort  i  in  the  May  23, 1994 
SIP  call  letter. 

DATES:  This  dire(  :t  final  rule  is  effective 
on  March  20,  20(  »0  without  further 
notice,  unless  EIA  receives  adverse 
comment  by  February  18,  2000.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  n  the  Federal  Register 
and  inform  the  f  ublic  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  (  omments  should  be 
addressed  to:  Ra  idy  Terry  at  the  EPA, 
Region  4  Air  Pla  ming  Branch,  61 
Forsyth  Street,  S  W,  Atlanta,  Georgia 
30303. 

Copies  of  the  \  Itate  submittal{s)  are 
available  at  the  I  allowing  addresses  for 
inspection  during  normal  business 
hoius: 
Office  of  Air  anc  Radiation  Docket  and 

Information  C  mter  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  N  [  Street,  SW, 

Washington,  I C  20460. 
Environmental  I  rotection  Agency, 

Region  4  Air  F  lanning  Branch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303. 
Office  of  the  Fee  eral  Register,  800  North 

Capitol  Street  NW,  Suite  700 

Washington  D  C. 
Department  of  E  nvironment  and 

Conservation,  9th  Floor  L  &  C  Annex, 

401  Church  Si ,  Nashville,  TN  37243- 

1531 
FOR  FURTHER  INF  3RMAT10N  CONTACT: 
Randy  Terry  at  1  be  above  Region  4 
address  or  at  404-562-9032. 
SUPPLEMENTARY  INFORMATION:P='04'< 
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promulgated  if  the  states  failed  to 
correct  the  deficiencies  in  the  SIP  by 
Jime  30, 1995.  However,  during  the  time 
between  which  the  Enhanced 
Monitoring  Program  Rule  was  proposed 
and  the  FTP  was  to  be  in  place,  EPA 
separated  the  enhanced  monitoring  rule 
into  two  new  parts:  "any  credible 
evidence"  and  "compliance  assured 
monitoring"  (CAM);  and  promulgated 
them  in  separate  Federal  Register 
docxunents.  The  final  rule  for  "any 
credible  evidence"  was  promulgated  on 
February  24, 1997. 

n.  Tennessee  Response  to  Credible 
Evidence 

In  response  to  the  May  23, 1994,  SIP 
call,  the  Tennessee  Department  of 
Envirorunent  and  Conservation 
submitted  SIP  revisions  on  November 
16,  1994  and  May  15, 1995.  These 
revisions  consisted  of  the  addition  of 
section  10.56.290  Measxuement  and 
Reporting  of  Emissions  to  chapter  10.56 
of  the  Nashville-Davidson  County 
portion  of  the  Tennessee  SIP  and  the 
addition  of  rule  1200-3-10-.04 
Sampling,  Recording,  and  Reporting 
Required  for  Major  Stationary  Soim:es 
to  chapter  1200-3-10  Required 
Sampling,  Recording,  and  Reporting  of 
the  Tennessee  SIP. 

Section  10.56.290  and  Rule  1200-3- 
10-.  04  were  created  to  ensiu-e  that 
monitoring  methods  may  include  but 
are  not  limited  to:  soiuce  testing,  in 
stack  monitoring,  process  parameter 
monitoring  of  material  feed  rates, 
temperature,  pressme  differentials, 
power  consumption  or  fuel 
consumption;  chemical  analysis  of  feed 
stocks,  coatings,  or  solvents;  ambient 
monitoring;  visible  emissions 
evaluations;  control  equipment 
performance  parameters  of  pressure 
differentials  and  any  other  such 
monitoring  that  the  Technical  Secretary 
may  prescribe.  In  addition,  all 
monitoring  (which  includes,  but  is  not 
limited  to  sampling  methods,  analytical 
methods,  sensor  locations  and 
frequency  of  sampling)  must  be 
conducted  in  a  msuiner  acceptable  to  the 
Technical  Secretary.  The  monitoring 
method  must  have  at  least  a  95% 
operational  availability  rate  to  prove 
compliance  directly  or  indirectly  with 
the  applicable  requirements  unless 
otherwise  stipulated  by  the  Technical 
Secretary  in  the  permit.  Recordkeeping 
can  be  handwritten  or  a  computerized 
record  and  shall  be  kept  in  accordance 
with  the  manner  approved  by  the 
Technical  Secretary.  Reporting  shall  be 
in  the  manner  prescribed  by  the 
Technical  Secretary  in  the  permit  or 
approved  by  him/her  in  the  source's 
operating  permit  application. 


in.  EPA  Review  of  Tennessee  Response 

After  a  thorough  review  of  the 
submittals,  we  found  that  the  November 
16,  1994,  and  May  15,  1995,  submittals 
are  adequate  to  meet  the  credible 
evidence  requirements  set  forth  in  the 
May  1994,  SIP  call.  EPA  is  approving 
these  revisions  because  they  are 
consistent  with  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990. 

Final  Action 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittsd  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  20,  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  18,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  conunents 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  March  20, 
2000  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  fi-om  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovenunental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regixlation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incvured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  hedth  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  imiquely  affects  the 
commxmities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 


unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities."  Today's  nde  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  ixnisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  17. S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^^ister.  A  major  rule 
caimot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's  - 
action  does  not  require  the  public  to 
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ity  of  this  rule  for  the 
review  nor  does  it 
vithin  which  a  petition 
may  be  filed,  and 
the  effectiveness  of 
.  This  action  may  not 
in  proceedings  to 
(See  section 


State  citati<  n 


Section  1200-3-1  MM 


40  CFR  Part  52 

[FL-74-1-9941a; 


conducive  to  the  use 


perform  activitie  s 
ofVCS. 

/.  Petitions  for  Ji\dicial  Review 

Under  section 
Air  Act,  petition^ 
this  action  must 
States  Court  of 
appropriate  circuit 
Filing  a  petition 
the  AdxninistratAr 
not  affect  the  fin  il 
purposes  of  judi  :ial 
extend  the  time 
for  judicial  reviejw 
shall  not  postpo:  le 
such  rule  or  actipn 
be  challenged 
enforce  its  requirements 
307(b)(2).) 

List  of  Subjects  In  40  CFR  Part  52 

Environmenta 
pollution  contro 


protection.  Air 
,  Carbon  monoxide. 


Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  26,  1999. 

A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart — RR— Tennessee 

2.  Section  52.2239  is  amended  by 
adding  paragraph  (c)(167)  to  read  as 
follows: 


§  52.2239    Original  Identification  of  Plan 
Section. 


(c)  *  *  * 

(167)  The  adoption  of  the  credible 
evidence  regulations,  which  were 
submitted  on  November  16, 1994,  into 
the  Nashville/Davidson  County  portion 
of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference.  Section 
10.56.290  Measurement  and  Reporting 
of  Emissions  effective  on  October  6, 
1994. 

(ii)  Other  material.  None. 

3.  Section  52.2220(c)  is  amended  by 
adding  the  entry  for  section  1200-3-10- 
.04  to  read  as  follows: 

§52.2220    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


EPA-Approved  Tennessee  Regulations 


Title/subject 


Adoption  date 


EPA  approval  date 


Federal  Register  notice 


Sampling  Recording  and 
Reporting  Required  For 
Major  Stationary 
Sources. 


09/12/94  „ January  19,  2000 


[Insert  citation  of  this  Fed- 
eral Register  Notice 
wtien  published] 


[KR  Doc.  00-964  F  lied  1-18-00;  8:45  am) 

BILLING  CODE  6560-5  M> 


ENVIRONMENllAL  PROTECTION 
AGENCY 


FRL-6524-7] 


Approval  and  Promulgation  of 
Implementation  Plans,  Florida: 
Approval  of  Reyisions  to  the  Florida 
State 

Implementati  )n  Plan 
AGENCY:  Enviropmental  Protection 
Agency  (EPA). 
ACTION:  Direct  flnal  rule. 


n 


summary:  EPA 

the  Florida  Stat 
(SIP)  submitted 
by  the  State  of 
Florida  Depart i^ent 
Protection  (FDEP) 
revision  amend* 
variance  grante  1 
Animal  Import 
incinerator  faci 
County,  Floridj 
HSTAIC  to  ope  ati 


s  approving  a  revision  to 
Implementation  Plan 
on  December  26,  1996, 
orida  through  the 
of  Environmental 
This  source-specific 
the  SIP  to  include  a 
to  the  Harry  S.  Truman 
Center  (HSTAIC)  for  its 
ity  located  in  Monroe 
The  variance  allows 
e  under  the  particulate 


matter  standard  applicable  to  biological 
waste  combustion  facilities. 
DATES:  This  direct  final  rule  is  effective 
March  20,  2000,  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  February  18,  2000.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to  Joey  LeVasseur  at  the  EPA, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street 
S.W.,  Adanta,  Georgia  30303-3104. 

Florida  Department  of  Envirormiental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur  at  404/562-9035  (E-mail: 
levasseur.joey@epa.gov). 


SUPPLEMENTARY  INFORMATION:  The  State 
of  Florida  through  the  FDEP  .submitted 
a  source-specific  revision  to  the  Florida 
SIP  for  the  HSTAIC  on  December  26, 
1996.  The  HSTAIC  is  operated  by  the 
U.S.  Department  of  Agriculture,  Animal 
and  Plant  Health  Inspection  Services 
and  is  located  on  Fleming  Key  on  the 
grounds  of  the  Key  West  Naval  Air 
Station.  The  HSTAIC  serves  as  a 
quarantine  station  for  animal  herds 
imported  into  the  U.S.  from  foreign 
countries  and  operates  an  incineration 
facility  for  disposal  of  bedding  material 
cmd  animal  carcasses.  In  addition, 
should  a  public  health  emergency  occur, 
the  incinerator  facility  would  be  used  to 
cremate  infected  animal  carcasses.  Such 
an  emergency  has  never  occurred  in  the 
history  of  the  Center. 

Florida's  biological  waste  incinerator 
rule  includes  standards  applicable  to 
three  categories  of  biological  and 
medical  waste  incinerators.  The  first 
category,  incinerators  with  a  feed  rate  of 
500.poimds  per  hour  (Ibs/hr)  or  less,  is 
subject  to  Rule  62-296(4)(a)l.,  which 
includes  emissions  limiting  standards 
and  operating  requirements.applicable 
to  medical  waste  incinerators  and 
animal  crematories  emd  has  a  particulate 
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matter  emission  limit  of  .080  grains  per 
dry  standard  cubic  foot  (gr/ft  ^).  Because 
it  was  assumed  that  all  animal 
crematories  would  have  capacities  less 
than  500  Ibs/hr,  the  second  category 
(500  to  2000  Ibs/hr,  subject  to  Rule  62- 
296(4)(c)l.,  030  gr/ft  a)  and  Uiird 
category  (greater  than  2000  Ibs/hr, 
subject  to  Rule  62-296(4)(d)l.,  020  gr/ 
ft  •')  contain  standards  developed  only 
for  medical  waste  incinerators.  The 
HSTAIC's  incinerator  facility  consists  of 
three  units  with  a  potential  capacity  of 
over  2000  Ibs/hr  which  would  make  the 
HSTAIC  subject  to  the  stricter  standard, 
however  the  HSTAIC  incinerator  facility 
routinely  only  uses  one  unit  with  the 
other  two  units  providing  emergency 
backup  capacity.  The  usual  operating 
capacity  of  the  Center,  operating  a  single 
unit,  is  equal  to  or  less  than  500  Ibs/hr. 
The  variance  being  approved  allows 
the  HSTAIC  to  operate  under  Rule  62- 
296.401  (4)(a)l.  This  variance  addresses 
solely  the  particulate  matter  emission 
limitation  and  does  not  apply  to  all 
other  emission  limitations  to  which  the 
HSTAIC  is  subject  under  Rule  62- 
296.401(4)  which  remain  applicable  to 
the  facility.  As  a  condition  of  this 
variance,  FDEP  requires  that  the 
applicant  properly  install,  operate  and 
maintain  a  continuous  opacity  monitor 
and  recording  device  on  each 
combustion  unit,  to  document 
compliance  with  the  5  percent  opacity 
limit  established  under  Rule  62- 
296.401(l)(a).  These  monitoring  records 
shall  be  kept  at  the  facility  and  shall  be 
made  available  to  FDEP  for  inspection, 
as  required  by  FDEP  rules. 

Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  effective  March  20, 
2000,  without  further  notice  unless  the 
agency  receives  relevant  adverse 
comments  by  February  18,  2000.     \ 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final,  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 


are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  March  20, 
2000,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Administrative  Requirements 

,  A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 


applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866rand  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  plaimed  nde  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
enviroiunental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summar\'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Todays  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regiilatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
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small  not-for-pr  jfit  < 
small  govemme  ital 

This  final  ruli  <■ 
significant  impj  ct 
number  of  smal 
approvals  unde:  ■ 
subchapter  I, 
do  not  create 
simply  approve 
State  is  already 
because  the 


part 
lary 


not  create  any 
certify  that  this 
significant 
substantial  nu 

Moreover 
Federal-State 
Clean  Air  Act 
analysis  would 
inquiry  into  the 
reasonableness 
Clean  Air  Act 
actions 

groimds.  Union 
EPA.  427  U.S. 
U.S.C.  7410(a)( 


enterprises,  and 
jurisdictions, 
will  not  have  a 

on  a  substantial 
entities  because  SIP 
section  110  and 
D  of  the  Clean  Air  Act 
new  requirements  hut 
requirements  that  the 
imposing.  Therefore, 
SIP  approval  does 
ilew  requirements,  I 
action  will  not  have  a 
impact  on  a 
of  small  entities, 
to  the  nature  of  the 
re  [ationship  under  the 
I  ireparation  of  flexibility 
constitute  Federal 


Fee  eral 


ecor  omic : 
n  ber  i 
due 


concert  mg 


^46, 


economic 
of  state  action.  The 
f^bids  EPA  to  base  its 

SIPs  on  such 
Electric  Co..  V.  U.S. 

255-66  (1976);  42 
). 


F.  Unfunded  M  mdates 

Under  sectioi  i 
Memdates  Refoi  m 
("Unfunded  Mindates 
into  law  on  Ma  trh 


prepare  a  budgi  itary 
accompany  an) 
that  includes  a 
may  result  in 
State,  local,  or 
aggregate;  or  to 
million  or  mon 
EPA  must  selec  t 
and  least  burdqnsome 
achieves  the  o 
is  consistent  w 
requirements, 
to  establish  a 
advising  any 
may  be  significjantly 
impacted  by 

EPA  has  det(  rmined 
action  promulj  ated 
Federal  manda  ;e 
estimated  annua 


Harry  S.  Truman 


202  of  the  Unfunded 
Act  of  1995 

Act"),  signed 
22,  1995,  EPA  must 
impact  statement  to 
proposed  or  final  rule 
Federal  mandate  that 
e:  itimated  annual  costs  to 
ribal  governments  in  the 
private  sector,  of  $100 
Under  section  205, 
the  most  cost-effective 
alternative  that 
b  jectives  of  the  rule  and 
th  statutory 
Section  203  requires  EPA 
for  informing  and 
governments  that 
or  uniquely 
rule. 

that  the  approval 
does  not  include  a 
that  may  result  in 
1  costs  of  $100  million 


p  an 
SI  lall 


or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  fi-om  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 


perform  activitie/conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  20,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter,  Reporting 
and  recordkeeping  requirements. 

Dated:  Januar>'  3,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  K — Florida 

2.  Section  52.520(d)  is  amended  by 
removing  the  word  "None"  and  adding 
an  entry  to  the  table  for  the  variance  for 
the  Harry  S.  Truman  Animal  Import 
Center  to  read  as  follows: 

§52.520    Identification  of  plan. 

***** 

(d)  EPA-approved  State  source- 
specific  requirements. 


EPA-APPROVED  Florida  Source-Specific  Requirements 


N«  me  of  source 


animal  import  center 


Permit  No. 


NA 


State  effective  date 


November  26,  1996 


EPA  approval  date 


January  19,  2000 


Explanation 


IFR  Doc.  00-108fc  Filed  1-18-00;  8:45  aifi] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[IN116-1a,  FRL-6522-1]  * 

Approval  and  Promulgation  of 
Implementation  Plans;  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  a 
request  from  Indiana  for  redesignation 
of  the  carbon  monoxide  (CO) 
nonattainment  areas  in  Lake  and  Marion 
Counties,  Indiana  to  attaimnent  of  the 
CO  national  ambient  air  quality 
standards  (NAAQS).  The  EPA  is  also 
approving  the  plans  for  maintaining  the 
CO  standard  in  the  portions  of  these 
counties  currently  designated  as  not 
attaining  the  CO  NAAQS.  On  December 
21,  1999,  the  State  of  Indiana  submitted 
a  redesignation  request  and  revision  to 
the  Indiana  State  Implementation  Plan 
(SIP)  that  included  maintenance  plans 
for  both  Lake  and  Marion  Counties. 
DATES:  This  rule  is  effective  on  March 
20,  2000,  unless  EPA  receives  adverse 
written  comments  by  February  18,  2000. 
If  adverse  comment  is  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Send  written  comments  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  Environmental 
Protection  Agency,  17  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  material  submitted  by 
the  State  in  support  of  these  requests  are 
available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  71 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Patricia  Morris  at  (312)  353-8656  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-ISJ), 
EPA,  Region  5,  Chicago,  Illinois  60604, 
(312) 353-8656. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  is  used  we  mean 
EPA. 
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Introduction 

Under  the  Clean  Air  Act  (Act),  EPA 
may  redesignate  areas  to  attainment  if 
sufficient  data  are  available  to  warrant 
such  changes  and  the  area  meets  the 
criteria  contained  in  section  107(d)(3)  of 
the  Act.  This  includes  full  approval  of 
a  maintenance  plan  for  the  area.  EPA 
may  approve  a  maintenance  plan  which 
meets  the  requirements  of  section  175A. 
On  December  21,  1999,  the  State  of 
Indiana  submitted  a  redesignation 
request  and  section  1 75 A  maintenance 
plan  for  the  Marion  County 
(Indianapolis)  and  the  Lake  County 
(East  Chicago)  CO  nonattainment  areas. 
When  approved,  the  section  175A 
maintenance  plan  will  become  a 
federally  enforceable  part  of  the  SIP  for 
these  areas. 

The  following  is  a  detailed  analysis  of 
the  Marion  County  and  Lake  County, 
Indiana,  Redesignation  Request  and 
section  175 A  Maintenance  Plan  SIP 
submittal. 


L  When  were  these  areas  originally 
designated  nonattainment  for  Carbon 
Monoxide? 

EPA  originally  designated  both  the 
Marion  County  and  the  Lake  Coimty 
areas  as  CO  nonattainment  areas  under 
section  107  of  the  Act  on  March  3.  1978 
(43  FR  8962).  In  1990,  Congress 
amended  the  Act  (1990  Act)  and  added 
a  provision  which  authorizes  EPA  to 
classify  nonattaiiunent  areas  according 
to  the  degree  of  severity  of  the 
nonattainment  problem.  In  1991,  EPA 
designated  and  classified  all  areas.  Both 
counties  were  designated  as 
nonattainment  and  not  classified  for  CO 
(40  CFR  81.315).  This  is  because  at  die- 
time  of  the  designation  and 
classification  in  1991,  air  quality 
monitoring  data  recorded  in  the  area  did 
not  show  violations  of  the  CO  NAAQS. 
However,  the  State  had  not  completed  a 
redesignation  request  showing  that  it 
had  complied  with  all  of  the 
requirements  of  section  107  of  the  Act. 
As  a  result,  EPA  designated  the  area  as 
nonattainment,  but  did  not  establish  a 
nonattainment  classification.  The 
preamble  to  the  Federal  Register 
document  for  the  1991  designation 
contains  more  detail  on  this  action  (56 
FR  56694). 

Since  the  EPA's  1991  designation, 
monitors  in  both  the  Marion  County  and 
Lake  County  areas  have  not  recorded  a 
violation  of  the  CO  NAAQS.  As  a  result, 
the  area  is  eligible  for  redesignation  to 
attainment  consistent  with  the  1990  Act. 
On  December  21,  1999,  Indiana 
submitted  a  SIP  revision  request  to  the 
EPA  which  contained  the  redesignation 
request  and  maintenance  plan,  to  ensiu^ 
continued  attainment  of  the  CO 
standard  for  both  the  Marion  County 
and  Lake  County  areas.  The  State  held 
public  hearings  on  the  redesignation 
request  and  maintenance  plans  on 
November  8  and  10,  1999. 

n.  What  are  the  geographic  boundaries 
of  the  CO  nonattainment  areas? 

The  CO  nonattainment  areas  are  much 
smaller  than  Lake  County  and  Marion 
County,  respectively.  The  Lake  County 
nonattainment  area  is  in  the  City  of  East 
Chicago  (area  boimded  by  Coliunbus 
Drive  on  the  north,  the  Indiana  Harbor 
Canal  on  the  west,  148th  St.  if  extended, 
on  the  south  and  Euclid  Avenue  on  the 
east).  The  Marion  County  nonattainment 
area  is  in  the  central  downtown  area  of 
Indianapolis  (area  bound  by  11th  St.  on 
the  north,  Capitol  on  the  west,  Georgia 
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St.  on  the  south|  and  Delaware  on  the 
east) 

m.  What  are  tl|e  criteria  for 
redesignatinn? 

The  1990  Ad  revised  section 
107(d)(3)(E),  wiich  specifies  five 
requirements  tl  at  an  area  must  meet  to 
be  redesignated  from  nonattainment  to 
attainment.  Th(  se  requirements  are: 

1.  The  area  has  attained  the  applicable 
NAAQS: 

2.  The  area  his  met  all  relevant 
requirements  uider  section  110  and  part 
D  of  the  Act; 

3.  The  area  his  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 

4.  The  air  qui  Jity  improvement  is 
permanent  and  enforceable;  and, 

5.  The  area  h  is  a  fully  approved 
maintenance  pi  an  pursuant  to  section 
175Aofthe  Ac  . 

IV.  Has  the  Sta  :e  met  the  criteria  for 
redesignation? 

The  EPA  has  reviewed  the  Indiana 
redesignation  r  jquest  for  the  Marion 
County  area  an  1  the  Lake  County  area 
and  finds  that  I  de  request  for  both  of  the 
areas  meets  the  five  requirements  of 
section  107(d)(5)(E). 
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As  a  result,  the  areas  meet  the  first 
statutory  criterion  for  redesignation  to 
attainment  of  the  CO  NAAQS.  The  State 
has  committed  to  continue  monitoring 
in  these  areas  in  accordance  with  40 
CFR  part  58.  As  discussed  further 
below,  the  design  values  for  Lake  (3.8 
ppm  )  and  Marion  (3.9  ppm  )  Counties 
meet  the  test  for  the  limited 
maintenance  plan  option  since  the 
design  values  are  well  below  the  7.8 
ppm  level. 

B.  How  does  the  State  meet  the 
applicable  requirements  of  section  110 
and  part  D? 

EPA  fully  approved  Indiana's  CO 
rules  on  October  28, 1975,  (41  FR 
35677)  as  meeting  the  requirements  of 
section  110(a)(2).  Congress  amended  the 
Act  in  1977  (the  1977  Act)  to  add  part 
D.  The  1990  Act  modified  section 
110(a)(2)  and,  under  part  D,  revised 
section  172  and  added  new 
requirements  for  classification  of 
nonattainment  areas.  Therefore,  in 
addition  to  complying  with 
requirements  of  the  1977  Act.  for 
purposes  of  redesignation,  the  Indiana 
SIP  must  satisfy  all  applicable 
requirements  of  section  110(a)(2)  and 
part  D  added  by  the  1990  amendments. 
The  amendments  and  Part  D  also  added 
emission  reduction  requirements  for 
carbon  monoxide  areas  which  were 
classified  as  moderate  and  serious. 
Areas  such  as  Lake  and  Marion  County, 
which  were  not  classified,  did  not  have 
additional  emission  reduction 
requirements.  EPA  has  reviewed  the  SIP 
to  ensure  that  it  contains  all  measiu-es 
that  were  required  imder  the  amended 
1990  Act  prior  to  and  at  the  time 
Indiana  submitted  its  redesignation 
request  for  the  Lake  County  and  Marion 
County  areas. 

i.  Section  110  Requirements 

The  Lake  County  and  Marion  County 
areas  SIP  meets  the  requirements  of 
amended  section  110(a)(2).  The 
requirements  for  enforceable  emission 
limits,  control  measures,  and 
enforcement  did  not  change  in 
substance  and.  therefore.  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  The  amendments  added 
requirements  for  determining  SIP 
completeness.  The  State  has  met  these 
requirements.  The  EPA  has  analyzed  the 
Indiana  SIP  and  determined  that  it  is 
consistent  with  the  requirements  of 
amended  section  110(a)(2). 

ii.  Part  D  Requirements 

Before  EPA  may  redesignate  the  Lake 
County  and  Marion  County  areas  to 
attainment,  the  SIP  must  have  fulfilled 
the  applicable  requirements  of  part  D. 


Under  part  D.  an  area's  classification 
indicates  the  requirements  to  which  it  is 
subject.  Subpart  1  of  part  D  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas, 
classified  as  well  as  not  classifiable. 
EPA  designated  both  the  Lake  County 
and  Marion  County  areas  as  "not 
classified"  CO  nonattainment  areas  (56 
FR  56694.  November  6.  1991).  codified 
at  40  CFR  81.323.  Therefore,  to  be 
redesignated  to  attaiiunent,  the  State 
must  meet  the  applicable  requirements 
of  subpart  1  of  part  D — specifically 
sections  172(c)  and  176,  (but  not  the 
requirements  of  subpart  3  of  part  D). 

a.  Subpart  1  of  Part  D— Section  172(c) 
Provisions 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  172(b),  the 
section  172(c)  requirements  are 
applicable  as  determined  by  the 
Administrator,  but  no  later  than  3  years 
from  the  date  of  the  nonattainment 
designation.  As  discussed  below, 
Indiana  has  satisfied  the  section  172(c) 
requirements. 

"Reasonable  Further  Progress"  (RFP), 
required  by  section  110,  is  annual 
incremental  reductions  that  a 
nonattainment  area  must  make  toward 
attainment  of  the  NAAQS.  This 
requirement  only  has  relevance  during 
the  time  it  takes  an  area  to  attain  the 
NAAQS.  Because  the  Lake  County  and 
Marion  County  areas  have  attained  the 
NAAQS,  the  SIP  has  already  achieved 
the  necessary  RFP  toward  that  goal. 

In  addition,  because  the  Lake  County 
and  Marion  County  areas  have  attained 
the  NAAQS  and  are  no  longer  subject  to 
an  RFP  requirement,  the  section 
172(c)(9)  contingency  measures  are  not 
applicable,  unless  EPA  does  not 
approve  the  redesignation  request  and 
maintenance  plan.  However,  section 
175 A  contingency  measures  still  apply. 
The  State  has  submitted  an  acceptable 
section  175A  contingency  plan. 

Similarly,  once  EPA  redesignates  an 
area  to  attainment,  nonattainment  new 
source  review  (NSR)  requirements  are 
not  applicable.  The  area  then  becomes 
subject  instead  to  prevention  of 
significant  deterioration  (PSD) 
requirements  (45  FR  29790).  The  State 
has  an  approved  NSR  program  (59  FR 
51108,  October  7, 1994).  In  addition, 
EPA  has  delegated  the  federal  PSD 
program  at  40  CFR  52.21  to  the  State  of 
Indiana.  Therefore,  the  State's 
demonstration  is  acceptable. 

The  General  Preamble  (57  FR  13560, 
April  16,  1992)  explains  that  section 
172(c)(1)  requires  the  plans  for  all 
nonattainment  areas  to  provide  for  the 
implementation  of  all  Reasonably 
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Available  Control  Measures  (RACM)  as 
expeditiously  as  practicable.  The  EPA 
interprets  this  requirement  to  impose  a 
duty  on  all  nonattainment  areas  to 
consider  all  available  control  measiues 
and  to  adopt  and  implement  such 
measures  as  are  reasonably  available  for 
implementation  in  the  area  as 
components  of  the  area's  attainment 
demonstration.  Because  the  area  has 
reached  attainment,  no  additional 
measures  are  needed  to  provide  for 
attaiimient.    • 

b.  Subpart  1  of  Part  D— Section  176 
Conformity  Provisions 

Section  1 76(c)  of  the  Act  requires 
States  to  establish  criteria  and 
procedures  to  ensure  that  federally 
supported  or  funded  projects  conform  to 
the  air  quality  planning  goals  in  the 
applicable  State  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
federally  supported  or  funded  projects 
("general  conformity").  Section  176 
further  provides  that  state  conformity 
revisions  must  be  consistent  with 
Federal  conformity  regulations  that  the 
Act  required  the  EPA  to  promulgate. 
EPA  approved  Indiana's  general 
conformity  rule  on  December  23,  1997 
(62  FR  67000).  Indiana  does  not  yet 
have  an  approved  transportation 
conformity  rule.  Indiana  has  revised  its 
transportation  conformity  rule  several 
times  and  must  undertake  further 
revision  to  comply  with  a  March  2, 
1999,  court  decision  (see  62  FR  43780). 
Indiana  has  committed  to  submit  State 
transportation  conformity  regulations 
consistent  with  the  Federal  conformity 
regulations  when  revised  to  meet  the 
court  decision. 

The  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  applying  for  purposes  of  evaluating 
the  redesignation  request  under  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  section 
175A  maintenance  plan.  Second,  EPA's 
Federal  conformity  rules  require  the 
performance  of  conformity  analyses  in 
the  absence  of  federally  approved  State 
rules.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 
redesignated  to  attainment  and  must 
implement  conformity  under  Federal 
rules  if  State  rules  are  not  yet  approved, 


the  EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request.  Consequently,  EPA  may 
approve  the  CO  redesignation  request 
for  the  Lake  and  Marion  County  areas 
notwithstanding  the  lack  of  a  fully 
approved  transportation  conformity  SIP. 

Included  in  tne  December  21,  1999, 
submittal  is  a  commitment  by  the  State 
to  satisfy  the  applicable  requirements  of 
the  final  transportation  conformity 
rules.  This  is  acceptable  since  the 
Federal  transportation  conformity  rule 
applies  to  maintenance  areas. 

For  purposes  of  transportation 
conformity',  the  areas  have  been 
considered  "hot  spot"  areas.  The 
nonattaimnent  areas  are  too  small  for 
either  a  budget  or  "build/no-build" 
analysis  to  be  effective  in  determining 
conformity.  The  State  has  determined 
that  CO  hot  spot  analysis  is  required  for 
any  regionally  significant  transportation 
projects  to  be  completed  in  these  areas. 
The  limited  maintenance  plan  option 
(discussed  in  detail  below)  supports  this 
by  concluding  that  "an  emissions 
budget  may  be  treated  as  essentially  not 
constraining  for  the  length  of  the 
maintenance  period  because  it  is 
xmreasonable  to  expect  that  such  an  area 
will  experience  so  much  growth  in  that 
period  that  a  violation  of  the  CO  ^ 
NAAQS  would  result."  The  hot  spot 
analysis  will  continue  to  be  required  for 
any  regionally  significant  transportation 
projects  to  be  completed  in  these  areas. 

c.  Subpart  3  Requirements 

As  noted  in  the  General  Preamble,  the 
subpart  3  requirements  do  not  apply  to 
"not  classified"  CO  nonattainment  areas 
(57  FR  13535).  EPA  classified  the  Lake 
County  and  Marion  County  areas  as 
"not  classified"  CO  nonattainment  areas 
on  November  6,  1991  (56  FR  56694) 
codified  at  40  CFR  81.323.  Therefore,  to 
be  redesignated  to  attaimnent,  the  State 
does  not  have  to  meet  the  requirements 
of  subpart  3  of  part  D. 

C.  Fully  Approved  SIP  Under  Section 
110(k)oftheAct 

As  noted  above,  because  the  areas  are 
"not  classified"  nonattainment  areas, 
the  1990  Act  did  not  establish 
additional  requirements  imder  subpart 
3.  Prior  to  the  1990  Amendments,  EPA 
had  fully  approved  the  State's  CO  SIP. 
Since  the  areas  are  not  subject  to  the 
subpart  3  requirements,  no  additional 
requirements  exist  under  section  llO(k) 
which  the  State  must  address  prior  to 
redesignation. 

D.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  State  must  demonstrate  that  the 
actual  enforceable  emission  reductions 


are  responsible  for  the  improvement  in 
air  quality. 

The  State  provided  a  detailed 
discussion  of  the  emission  reductions  of 
CO  between  1977  and  1996  which  it 
maintains  were  responsible  for  the 
improvement  in  air  quality.  Reductions 
occurred  at  stationary  sources  and 
mobile  sources.  The  State  made  all 
emission  estimates  using  EPA  approved 
emissions  inventory  techniques. 
Consistent  with  EPA  emission  inventory 
guidance,  the  emission  inventory 
represents  average  winter  day  actual 
emissions  for  the  Lake  and  Marion 
Coimties  areas. 

On-road  mobile  sources  represent  the 
majority  of  mobile  source  emissions  in 
the  Marion  Coimty  CO  nonattaimnent 
area.  Reductions  in  mobile  source  CO 
emissions  occurred  through  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  and  a  number  of 
transportation  control  measures  that 
were  implemented  during  the  late  1970s 
and  1980s.  These  measm^s  are  still  in 
effect  today.  In  Marion  Coimty.  667.1 
tons  per  year  of  CO  were  eliminated 
from  the  1977  central  business  district 
emissions  through  transportation 
control  measures  (TCMs).  After  these 
TCMs  were  implemented,  the  area 
started  monitoring  attaimnent  of  the  CO 
standard. 

In  Lake  County,  the  steel  plants 
currently  contribute  over  half  of  the  CO 
emissions  in  the  base  year  inventory. 
However,  Indiana  determined  that 
traffic  density  and  traffic  emissions 
were  the  primary  cause  of  the  CO 
nonattainment  problem.  Emissions  from 
mobile  sources  and  other  point  sources 
have  been  reduced  through  controls 
such  as  the  FMVCP  on  motor  vehicles 
and  reasonably  available  control 
technology  (RACT)  on  stationary 
sources.  Indiana's  documentation  uses 
emissions  inventory  data  taken  from  the 
Aerometric  Information  and  Retrieval 
System  (AIRS)  to  demonstrate  the 
reductions  in  stationary  source 
emissions.  In  Lake  County,  emissions 
from  point  sources  have  decreased  from 
225.379  tons  per  year  in  1985  to  156,221 
tons  per  year  in  1996.  However,  EPA 
expects  some  growth  in  the  futiu'e. 
Mobile  source  emission  reductions  were 
made  through  the  FMVCP.  A  35% 
reduction  took  place  during  the  years 
1981  to  1987  from  these  controls.  The 
Lake  County  basic  vehicle  inspection 
and  maintenance  (I/M)  program  has 
resulted  in  a  13%  reduction  in  CO 
emissions  in  Lake  County.  An  enhanced 
vehicle  I/M  program  is  ciurently  being 
operated  in  Lake  Coimty  which  will 
result  in  additional  reductions. 
However,  Indiana  did  not  quantify  the 
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xpec  ted  reductions  from  the 
I/M  program. 

included  actual  emissions  for 
1985  through  1997. 
actual  activity  levels, 
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Retrieval  System 
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i.  What  is  the  limited  maintenance  plan 
option? 

The  EPA  issued  guidance  on  October 
6,  1995,  titled  "Limited  Maintenance 
Plan  Option  for  Nonclassifiable  CO 
Nonattainment  Areas."  This  option  is 
only  available  to  CO  nonattainment 
areas  with  design  values  at  or  below 
7.65  ppm  (85  percent  of  exceedance 
levels  of  the  CO  ambient  air  quality 
standard).  The  limited  maintenance 
plan  option  allows  areas  that  are  well 
below  the  national  ambient  air  quality 
standard  (design  value  at  or  below  7.65 
ppm)  to  submit  a  less  rigorous 
maintenance  plan  than  was  formerly 
required.  The  limited  maintenance  plan 
must  meet  certain  core  requirements. 
These  requirements  are: 

a.  The  State  must  submit  an 
attainment  emissions  inventory  based 
on  actual  "typical  winter  day" 
emissions  of  CO  in  the  monitored 
attainment  years. 

b.  The  maintenance  demonstration 
does  not  need  to  project  emissions  over 
the  maintenance  period.  The  design 
value  criteria  are  expected  to  provide 
adequate  assurance  of  maintenance  over 
the  initial  10-year  period. 

c.  The  State  must  continue  operating 
an  approved  air  quality  monitoring 
network. 

d.  The  State  must  have  a  contingency 
plan  and  specific  indicators  or  triggers 
for  implementation  of  the  contingency 
plcin. 

e.  The  conformity  determination 
under  a  limited  maintenance  plan  can 
consider  the  emissions  budget  as 
essentially  not  constraining  for  the 
length  of  the  initial  maintenance  plan. 

ii.  How  has  the  State  met  the  limited 
maintenance  plan  requirements? 

a.  Emissions  Inventory.  The  State  has 
adequately  developed  an  attainment 
emission  inventory  for  1996  for  both 
Lcike  County  and  Marion  County. 

Table  1 .  CO  Maintenance  Emission 
Inventory  Summary  1996 

[tons  per  typical  winter  day]  for  Marion  County 


Category 

1996tpd 

Mobile  sources  

911 

Area  sources  

140 

Foundry 

Other  point  sources  

Total  

104 

4 

1159 

Table  2.  CO  Maintenance  Emission 
Inventory  Summary  1996 

[tons  per  typical  winter  day]  for  Lake  County 


Category 

1996  tpd 

Mobile  sources    

302 

Area  sourcGS     

46 

Steel  olants       

384 

Other  point  sources 

Total  

19 
751 

The  State  has  adequately 
demonstrated  continued  attainment  of 
the  CO  NAAQS.  The  design  values  for 
the  areas  are  well  below  the  NAAQS  for 
CO.  The  State  has  demonstrated 
permanent  and  enforceable  reductions 
from  the  1980  time  frame  when  the 
areas  were  violating  the  CO  NAAQS. 

b.  Projection  of  Emissions  Over  the 
Maintenemce  Period.  Although  not 
required  for  a  limited  maintenance  plan 
approval,  the  State  projected  emissions 
out  to  the  2007  time  period.  The  State 
documentation  projects  a  small  increase 
in  emissions  for  Marion  County. 
However,  the  projected  levels  for 
Marion  County  will  be  considerably 
under  the  CO  levels  prior  to  1987,  when 
the  last  exceedance  occiirred. 

c.  Verification  of  Continued 
Attainment.  In  the  submittal  the  State 
commits  to  continue  to  operate  and 
maintain  the  network  of  ambient  CO 
monitoring  stations  in  accordance  with 
provisions  of  40  CFR  part  58  to 
demonstrate  ongoing  compliance  with 
the  CO  NAAQS. 

The  submittal  presents  the  tracking 
plan  for  the  maintenance  period  which 
consists  of  continued  CO  monitoring. 
The  State  will  continue  to  monitor  CO 
levels  throughout  the  Lake  County  and 
Marion  County  areas  to  demonstrate 
ongoing  compliance  with  the  CO 
NAAQS. 

d.  Contingency  Plan.  The  contingency 
plan  contains  two  levels  of  triggers: 
Indiana  will  implement  a  Level  I 
response  if  there  is  a  monitored  air 
quality  violation  of  the  CO  NAAQS,  as 
defined  in  40  CFR  50.8.  The  trigger  date 
will  be  the  date  that  the  State  certifies 
to  EPA  that  the  air  quality  data  are 
quality  assured,  which  wall  be  no  later 
than  30  days  after  monitoring  an 
ambient  air  quality  violation.  In  this 
case,  Indiana  will  select  measures  that 
could  be  implemented  in  a  short  time  so 
as  to  be  in  place  as  rapidly  as  possible. 

Indiana  will  implement  a  Level  II 
response  in  the  event  that  monitored 
ambient  CO  values  exceed  90  percent  of 
the  level  of  any  ambient  air  quality 
standard  at  any  site  in  the  affected  area. 
A  Level  II  response  consists  of 
undertaking  a  study  to  determine 
whether  the  noted  trends  are  likely  to 
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continue;  and,  if  so,  implementing  the 
control  measures  necessary  to  reverse 
the  trend. 

The  level  of  CO  emissions  in  the  Lake 
County  and  Marion  County  areas  will 
largely  determine  the  ability  to  stay  in 
compliance  with  the  CO  NAAQS  in  the 
future.  As  required  by  section  175 A  of 
the  Act,  Indiana  has  provided 
contingency  measiu^s  with  a  schedule 
for  implementation  if  a  futxu-e  CO  air 
quality  problem  occurs.  Contingency 
measures  in  the  plan  include  one  or 
more  transportation  control  measures 
such  as  trip  reduction  programs,  transit 
improvements  and  traffic  flow 
improvements.  In  addition,  Indiana  will 
examine  the  point  source  inventory  for 
sovuces  with  increased  emissions  and 
new  sources.  Indiana  will  implement 
contingency  measures  with  full  public 
participation.  For  a  Level  I  response, 
Indiana  commits  to  implementation 
within  12  months  after  it  becomes  aware 
that  a  violation  occurred. 

e.  Conformity  Determinations. 
Conformity  determinations  will  be  made 
using  a  "hot-spot"  analysis  to  assure 
that  any  new  transportation  projects  in 
the  current  CO  areas  do  not  cause  or 
contribute  to  CO  nonattainment.  Mobile 
source  emissions  budgets  have  not  been 
delineated  for  Lake  or  Marion  Counties. 
The  limited  maintenance  plan  option 
allows  the  State  to  consider  the 
emissions  budget  as  essentially  not 
constraining  for  the  length  of  the  initial 
maintenance  plan. 

iii.  Commitment  to  Submit  Subsequent 
Maintenance  Plan  Revisions 

The  State  has  committed  to  submit  a 
new  maintenance  plan  within  eight 
years  of  the  redesignation  of  the  Lake 
County  and  Marion  County  areas,  as 
required  by  section  175{A)(b).  This 
subsequent  maintenance  plan  must 
constitute  a  SIP  revision  and  provide  for 
the  maintenance  of  the  CO  NAAQS  for 
a  period  of  10  years  after  the  expiration 
of  the  initial  10  year  maintenance 
period. 

V.  Rulemaking  Action 

EPA  is  approving,  the  Lake  County 
and  Marion  County  redesignation 
request  for  CO  because  the  State  has 
comphed  with  the  requirements  of 
section  107(d)(3)(E)  of  the  Act.  In 
addition,  EPA  is  approving  the  Lake 
County  and  Marion  County  CO 
maintenance  plans  as  a  SIP  revision 
meeting  the  requirements  of  section 
175A. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  dociunent  in  this 


Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  written  conunents  be 
filed.  This  action  will  be  effective  March 
20,  2000  without  further  notice  unless 
EPA  receives  relevant  adverse  written 
conunent  by  February  18,  2000.  Should 
the  Agency  receive  such  conunents,  it 
will  publish  a  withdrawal  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  March  20, 
2000. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition.  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

On  August  4,  1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism,  Executive  Order  13132,  (64 
FR  43255  (August  10,  1999),>  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  ciuxent  Executive  Order 
12612,  (52  FR  41685  (October  30, 
1987),)  on, federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 


effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
.  may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
ijecessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consxiltation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commtuities  of  Indian  tribal 
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governments 
requirements  of 
Executive  Ordei 
this  rule. 


Afccordingly,  the 
section  3(b)  of 
13084  do  not  apply  to 


E.  Regulatory  R  sxibility  Act 

The  Regulatoi  y  Flexibility  Act  (RFA) 
generally  requii  bs  an  agency  to  conduct 
a  regulatory  fie?  ibility  analysis  of  any 
rule  subject  to  r  otice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significa  it  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-prDfit  enterprises,  and 
small  govemme  ntal  jurisdictions. 

This  final  ruli !  will  not  have  a 
significant  imps  ct  on  a  substantial 
number  of  smal  entities  because  SIP 
approvals  unde  ■  section  110  and 
subchapter  I,  pj  rt  D  of  the  Clean  Air  Act 
do  not  create  ar  v  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Fee  eral  SIP  approval  does 
not  create  any  r  ew  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  ecor  omic  impact  on  a 
substantial  nun  ber  of  small  entities. 

Moreover,  du  b  to  the  nature  of  the 
Federal-State  re  lationship  under  the 
Clean  Air  Act.  ]  ireparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  fi  irbids  EPA  to  base  its 
actions  concerr  ing  SIPs  on  such 

Electric  Co..  V.  U.S. 
46,  255-66  (1976);  42 


grounds.  Uniot  j 
EPA,  427  U.S.  :  A 
U.S.C.  7410(a){  !). 

F.  Unfunded  M  mdates 
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202  of  the  Unfunded 
Act  of  1995 
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22,  1995,  EPA  must 
impact  statement  to 
proposed  or  final  rule 
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ribal  governments  in  the 
private  sector,  of  $100 
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I  al 
ithjr 


private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  20,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority  for  parts  52  and  81:  42  U.S.C. 
7401  et  seq. 

Dated:  January  3,  2000. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  and 
part  81,  chapter  I,  subchapter  C  are 
amended  as  follows: 

PART  52— {AMENDED] 

« 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P — Indiana 

2.  Section  52.785  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§52.785    Control  Strategy:  Carbon 
monoxide. 


(b)  On  December  21,  1999,  the  Indiana 
Department  of  Environmental 
Management  submitted  carbon 
monoxide  maintenance  plans  for  those 
portions  of  Lake  and  Marion  Counties 
which  they  requested  the 
Environmental  Protection  Agency 
redesignate  to  attainment  of  the  carbon 
monoxide  national  ambient  air  quality 
standard. 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  The  table  in  §  81.315  entitled 
"Indiana  Carbon  Monoxide"  is  amended 
by  revising  the  entry  for  the  "East 
Chicago  Area"  and  the  "Indianapolis 
Area"  to  read  as  follows: 

§81.315    Indiana 
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Indiana-Carbon  Monoxide 


Designated  Areas 


Designation 


Classification 


Datei 


Type 


Date! 


Type 


East  Chicago  Area: 

Lake  County  (part)  February  18,  2000 

Part  of  City  of  East  Chicago 
(area  bounded  by  Columbus 
Drive  on  the  north,  the  Indi- 
ana Harbor  Canal  on  the 
west,  148th  St.  if  extended, 
on  the  south,  and  Euclid 
Ave,  on  the  easT.. 
Indianapolis  Area: 

Marion  County  (part)  February  18,  2000 

Part  of  City  of  Indianapolis 
(area  bounded  by  11th  St, 
on  the  north.  Capital  on  the 
west,  Georgia  St.  on  the 
south,  and  Delaware  on  the 
east).. 
Lake  County  (part): 

The   remainder  of   East   Chicago     

and  Lake  County. 
Marion  County  (part) 

The  remainder  of  Indianapolis  and     , 

Marion  County. 


Attainment. 


Attainment. 


Unclassifiable/Attainment. 


Unclassifiable/Attainment. 


'  This  date  Is  November  15,  1990,  unless  othenvise  noted. 


[FR  Doc.  00-726  Filed  1-18-00;  8:45  am] 

BILLING  CODE  656a-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 
[FRL-6516-7] 

State  of  Alabama;  Underground 
Injection  Control  (UIC)  Program 
Revision;  Approval  of  Alabama's  Class 
II  UIC  Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  announces  a  final  rule 
regarding  approval  of  Alabama's  Class  II 
Underground  Injection  Control  (UIC) 
Program  Revision  to  regulate  as 
"underground  injection"  hydraulic 
fracturing  of  coal  beds  associated  vvrith 
methane  gas  production.  This  rule 
finalizes  the  Agency's  decision  to 
approve  the  revision  to  Alabama's  Class 
II  UIC  program  administered  by  the 
State  Oil  and  Gas  Board  of  Alabama  (the 
Board).  This  action  determines  that  the 
State  has  an  effective  program  regulating 
hydraulic  fracturing  associated  with 
methane  gas  production  as  underground 
injection  pursuant  to  an  EPA  approved 
underground  injection  control  program. 
This  action  also  allows  EPA  to  conclude 
all  withdrawal  proceedings  initiated  by 


EPA  concerning  Alabama's  Class  II  UIC 
program.The  Administrator  approved 
the  revision  to  Alabama's  Class  II  UIC 
program  administered  by  the  Board  to 
regulate  hydraulic  fracturing  of  coal 
beds  as  underground  injection  on 
December  22,  1999. 
DATES:  Pursuant  to  the  "good  cause" 
provision  of  5  U.S.C.  553(d)(3),  this  final 
rule  is  effective  January  19,  2000. 

The  incorporation  by  reference  of 
'certain  publications  listed  in  this 
regulation  was  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19, 
2000. 

ADDRESSES:  Copies  of  the  public 
comments  received,  EPA  responses,  and 
all  other  supporting  documents 
regarding  this  action  are  available  for 
review  and  copying  between  8:30  a.m. 
and  4:00  p.m.  Monday  through  Friday  at 
the  Environmental  Protection  Agency, 
Region  4,  Water  Management  Division, 
Ground  Water/Drinking  Water  Branch, 
Ground  Water  &  UIC  Section,  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W.,  Room  15-T53  Atlanta,  GA 
30303-8960,  PH:  (404) 562-9474. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Cole,  at  (404)  562-9474  or  at  the 
address  above. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background  Information 

A.  Introduction 

B.  Withdrawal  Activities 


C.  Alabama  Class  II  UIC  Program 
Revision 

II.  Environmental  Impact  of  Hydraulic 
Fracturing  of  Coal  Beds 

III.  Hydraulic  Fracturing  of  Coal  Beds 
and  the  UIC  Regulator)'  Structure 

A.  Safe  Drinking  Water  Act 

B.  Well  Classification  and  Regulation 

C.  Aquifer  Exemptions 

IV.  Approval  of  Program  Revision 

A.  Approval  under  SDWA  Section 
1422  versus  Section  1425 

B.  SDWA  Section  1425  Approval 
Justification 

C.  Response  to  Comments  on  Revision 
Package 

V".  Regulatory  Impact 

A.  Executive  Order  12866:  Regulatory 
Plaiming  and  Review 

B.  Executive  Order  13045:  Children's 
Health  Protection 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Executive  Order  13132:  Federalism 

F.  Unfunded  Mandates  Reform  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13084: 
Consultation  and  Coordination  with 
Indian  tribal  Governments 

I.  Submission  to  Congress  and  the 
Comptroller  General  Pursuant  to  the 
Congressional  Review  Act 
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I.  Background  1  oformation 

A.  Introduction 

On  August  2.  1982,  EPA  granted 
primary  enforce  ment  responsibility 
(primacy)  for  ths  Class  II  Underground 
Injection  Contr(  l  (UIC)  Program  under 
Section  1425  of  the  Safe  Drinking  Water 
Act  (SDWA)  to  he  State  of  Alabama. 
The  SDWA  allows  EPA  to  delegate 
primary  enforce  ment  responsibility  to 
an  effective  in-j  ilace  State  UIC  Program 
to  protect  Unde  rground  Sources  of 
Drinking  Water  (USDW)  from 
endangerment  1  aat  could  result  from  the 
improper  inject  ion  of  fluids  associated 
with,  among  ot  »er  things,  oil  and  gas 
production.  On  May  3, 1994,  the  Legal 
Environmental  Assistance  Foundation, 
Inc.  (LEAF)  submitted  a  petition  to  EPA 
to  withdraw  Al  ibama's  UIC  Program 
asserting  that  tije  State  was  not 
regulating  activities  associated  with  coal 
bed  methane  gas  production  wells. 
Following  the  ^kgency's  May  5,  1995, 
denial  of  the  p<  tition,  LEAF  sought 
review  of  this  c  ecision  by  the  United 
States  Court  of  Appeals  for  the  Eleventh 
Circuit.  On  Au;  [ust  7, 1997,  in  LEAF  v. 
EPA,  118  F.  3d  1467  (11th  Cir.  1997). 
the  Court  held  is  follows:  "*   *   * 
hydraulic  fract  iring  activities  constitute 
"undergroimd  njection"  under  Part  C  of 
the  Safe  Drinki  ig  Water  Act,  id.  at  1478; 
all  undergroun  i  injection  is  required  to 
be  regulated  (b  ,'  permit  or  rule),  id.  at 
1474;  and  hydi  aulic  fracturing 
associated  witl  coal  bed  methane  gas 
production  is  r  ot  currently  regulated 
under  Alabami  's  UIC  Program,  id.  at 
1471."  On  Febi  uary  18.  1999,  the 
Eleventh  Circu  it  issued  a  Writ  of 
Mandamus  tha  t  directed  EPA  to  enforce 
the  Court's  Au  ;ust  1997  decision.  The 
writ  establishe  1  a  schedule  for  EPA  to 
follow  to  deter  nine  whether,  in  light  of 
the  Court's  ml  ng  regarding  hydraulic 
fracturing,  EP/ .  should  wididraw 
approval  of  Al  ibama's  UIC  Program. 
The  writ  also  a  tated  that  once  hydraulic 
fracturing  asso  :iated  with  methane  gas 
production  is  i  egulated  as  underground 
injection  by  th  3  State  of  Alabama  and 
the  program  re  vision  is  approved  by 
EPA,  withdrav  al  proceedings  could 
cease.  If  the  St  ite  of  Alabama's  program 
revision  correc  ting  the  deficiencies  was 
not  approved  '  ly  EPA  through 
rulemaking  an  i  the  withdrawal 
proceeding  w€  re  not  formally  concluded 
by  December  :  2,  1999.  the  Writ  of 
Mandamus  di  ected  EPA  to  withdraw 
approval  of  A!  abama's  UIC  Program. 


142  i 


B.  Withdrawa 

Section  1 
subsequently 
documents  do 
procedures  foi 


Activities 

of  the  SDWA  and 
)ublished  EPA  guidance 
not  contain  express 
the  withdrawal  of  a 


Section  1425  Program.  EPA  has 
promulgated  procedures  in  40  CFR 
145.34(b)  for  withdrawing  a  Section 
1422  Program.  In  light  of  the  Court's 
Writ  of  Mandamus,  which  essentially 
tracks  the  withdrawal  procedures  in  40 
CFR  145.34(b),  EPA  followed  these 
procediu-es  in  proposing  to  withdraw 
Alabama's  Section  1425  Program. 

On  March  19, 1999,  the  Regional 
Administrator  of  EPA  Region  4  notified 
the  Supervisor  of  the  Board  of  EPA's 
decision  to  initiate  the  process  to 
withdraw  approval  of  the  Alabama  UIC 
Program.  The  Regional  Administrator's 
notice  to  the  Supervisor  of  the  Board 
constituted  the  first  step  in  the 
withdrawal  process.  According  to  the 
procedures  established  in  40  CFR 
145.34(b)  and  the  Writ  of  Mandamus, 
the  State  was  given  30  days  after  the 
notice  to  demonstrate  that  its  UIC 
Program  was  in  compliance  with  the 
SDWA  and  40  CFR  Part  145  (i.e.,  that 
hydraulic  fracturing  associated  with 
methane  gas  production  was  regulated 
as  "underground  injection,"  by  permit 
or  rule,  pursuant  to  the  EPA  approved 
Underground  Injection  Control 
Program).  The  Supervisor  of  the  Board, 
in  a  letter  dated  April  15. 1999, 
responded  to  the  RegioneJ 
Administrator's  letter  indicating  that  on 
March  5, 1999,  Alabama  promulgated 
rules  regulating  hydraulic  fracturing  of 
coal  bed  methane  gas  wells  by  rule 
authorization.  These  new  regulations 
were  added  as  an  Emergency  Order  and 
sent  to  the  Alabama  Legislative 
Reference  Service  under  Section  41-22- 
5  of  the  Code  of  Alabama  (1975).  The 
regulations  became  effective  on  March 
11,  1999,  for  a  period  of  no  longer  than 
120  days,  and  indicated  that  the  Board 
rule  would  be  made  permanent  prior  to 
the  expiration  of  the  Emergency  Order. 
The  regulations  were  made  permanent 
on  November  5,  1999. 

By  letter  dated  May  18,  1999,  the 
Regional  Administrator  notified  the 
Supervisor  of  the  Board  that  the  Board 
was  not  yet  in  compliance  with  the 
requirements  of  the  SDWA.  In  order  to 
comply  with  the  Court's  decision  and 
the  SDWA,  the  regulation  of  hydraulic 
fracturing  for  coal  bed  methane  had  to 
become  part  of  an  EPA  approved  UIC 
program.  Accordingly,  Alabama  had  to 
submit  a  revised  UIC  program  package 
containing  new  regulations  to  EPA  for 
review  and  approval.  That  action 
constituted  the  second  step  in  the 
withdrawal  process  set  out  in  40  CFR 
145.34(b)  and  the  Writ  of  Mandamus. 

On  May  21, 1999,  Region  4 
announced  in  the  Federal  Register  a 
public  hearing  in  the  Tuscaloosa  Public 
Library  on  July  28,  1999,  giving  the 
public  the  opportunity  to  comment  on 


withdrawal  of  Alabama's  Class  11 
Underground  Injection  Control  Program. 
Region  4  received  written  and  oral 
comments  at  the  hearing,  but  the 
hearing  was  canceled  prior  to  its 
conclusion  by  the  Tuscaloosa  City  Fire 
Marshall  due  to  overcrowding.  In  the 
August  10, 1999.  Federal  Register. 
Region  4  rescheduled  the  July  28,  1999. 
public  hearing  for  September  9, 1999, 
and  extended  the  public  comment 
period  imtil  September  16,  1999, 
allowing  the  pubhc  the  opportimity  to 
make  comments  concerning  withdrawal 
of  Alabama's  Class  II  UIC  program.  At 
the  September  9.  1999,  public  hearing. 
Region  4  received  numerous  comments 
from  concerned  citizens,  environmental 
groups,  industry  representatives,  and 
State  agency  representatives.  Comments 
obtained  at  both  of  these  public 
hearings,  as  well  as  written  comments 
received  by  close  of  business  on 
September  16, 1999,  were  considered  by 
EPA. 

Following  conclusion  of  the  public 
hearing,  on  September  23,  1999,  the 
Regional  Administrator  of  Region  4  " 
notified  the  Supervisor  of  the  Board  of 
the  continuing  program  deficiencies  and 
the  need  for  remedial  action  before  the 
Class  n  UIC  program  could  be  approved 
by  EPA.  That  action  constituted  the 
third  step  in  the  withdrawal  process  set 
out  in  40  CFR  145.34(b)  and  was 
necessary  because,  as  of  that  date, 
hydraulic  fractiu-ing  associated  with 
methane  gas  production  was  still  not 
regulated  as  part  of  Alabama's  EPA- 
approved  UIC  program.  If  the  State  of 
Alabama's  program  revision  correcting 
the  deficiencies  was  not  approved  by 
EPA  through  rulemaking  and  the 
withdrawal  proceedings  were  not 
formally  concluded  by  December  22, 
1999,  the  Writ  of  Mandamus  directed 
EPA  to  withdraw  approval  of  Alabama's 
UIC  Program.  EPA  has  followed  the  Writ 
of  Mandamus  withdrawal  schedule.  In 
order  to  avoid  withdrawal  of  its  Class  II 
UIC  program,  the  State  Oil  and  Gas 
Board  submitted  a  revised  program  for 
approval  by  EPA.  The  process  for  EPA's 
review  of  the  program  revision  is 
detailed  in  the  next  section. 

EPA  has  determined  that  Alabama's 
Class  II  UIC  program  now  regulates 
hydraulic  fracturing  associated  with 
coal  bed  methane  production  consistent 
with  the  requirements  of  the  SDWA  and 
the  LE^F  Court  mandate.  EPA,  therefore 
is  concluding  its  withdrawal 
proceedings  against  the  State  on 
December  22,  1999. 

C.  Alabama  Class  II  UIC  Program 
Revision 

The  Alabama  Oil  and  Gas  Board  has 
held  primary  enforcement  authority  for 
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the  Class  11 UIC  program  since  the 
program  was  originally  approved  by 
EPA  on  August  2,  1982,  pursuant  to 
Section  1425  of  the  SDWA.  Alabama  has 
now  revised  its  program  to  address  the 
deficiencies  outlined  in  the  Regional 
Administrator's  letter  of  September  23. 
1999.  The  Board  submitted  an 
application  for  program  revision  on 
October  6.  1999,  requesting  that  EPA 
approve  the  program  revision  for 
primary  administrative  and  enforcement 
authority  for  the  regulation  of  hydraulic 
fracturing  of  coal  beds  on  all  lands 
subject  to  the  State's  police  power  and 
taxing  authority  and  on  all  lands  owned 
or  under  the  jurisdiction  of  the  United 
States,  except  those  wells  located  on 
Indian  lands  as  defined  in  40  CFR  144.3. 
The  application  includes  a  program 
description,  copies  of  all  applicable 
rules  and  forms,  a  statement  of  legal 
authority  and  appropriate  memoranda 
of  agreement.  After  a  comprehensive 
review  of  the  application  package,  on 
October  22,  1999.  EPA  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking,  a  public  hearing  and  a 
public  comment  period  relative  to  EPA 
approval  of  Alabama's  Class  II  UIC 
program.  EPA  received  comments  both 
at  the  public  hearing  held  on  November 
22,  1999,  and  up  to  November  29,  1999, 
the  extended  deadline  for  comments. 
EPA  is  approving  Alabama's  revision  to 
its  Class  II  UIC  program  on  December 
22,  1999. 

II.  Environmental  Impact  of  Hydraulic 
Fracturing  of  Coals  Beds 

Many  written  and  oral  conaments 
were  received  by  the  Agency  concerning 
the  environmental  impact  of  hydraulic 
fracturing  of  coal  beds.  Several 
commentors  stated  that  there  was  a  long 
history  of  hydraulic  fracturing  in 
Alabama  with  no  recorded  associated 
environmental  or  public  health 
problems.  Other  commentors,  however, 
provided  information  regarding 
problems  with  private  water  supplies 
allegedly  impacted  by  hydraulic 
fracturing.  EPA  has  responded  to  these 
emd  all  other  comments  received  in  a 
separate  Response  to  Comments 
document  which  has  been  placed  in  the 
docket  for  this  rulemaking.  See  Section 
IV.  C.  of  this  preamble  below. 

When  considering  the  regulation  of 
hydraulic  fracturing  of  coals  beds,  or 
more  specifically  the  approval  of 
Alabama's  program  revision 
incorporating  such  regulation,  the  Safe 
Drinking  Water  Act  Section  1421(b)  and 
Section  1425(b)  directs  EPA  to  judge 
any  regulatory  approach  on  its  ability  to 
prevent  underground  injection  which 
endangers  drinking  water  sources.  Cases 
of  past  endangerment  caused  by 


hydraulic  fracturing  of  coal  beds  are 
hard  to  substantiate.  However,  it  is 
certainly  possible  to  conclude  that 
underground  injection  of  hydraulic 
fluids  might  endanger  underground 
drinking  water  sources  if  conducted 
without  proper  safeguards.  This  is 
especially  so  considering  the  proximity 
of  fracturing  to  USDWs,  the  volumes  of 
fluids  injected,  and  the  pressure  at 
which  these  fluids  are  injected. 
Therefore,  EPA  believes  that  hydraulic 
fracturing  of  coals  beds  is  appropriate 
for  regulation  by  Alabama  under  the 
SDWA  even  though  a  thorough  review 
has  not  been  conducted  to  substantiate 
the  impact  of  such  injection. 

III.  Hydraulic  Fracturing  of  Coal  Beds 
and  the  UIC  Regulatory  Structure 

A.  Safe  Drinking  Water  Act 

Section  1421(b)  of  the  Safe  Drinking 
Water  Act  states:  "Regulations  under 
subsection  (a)  of  this  section  for  State 
undergroimd  injection  programs  shall 
contain  minimum  requirements  for 
effective  programs  to  prevent 
underground  injection  which  endangers 
drinking  water  sources  within  the 
meaning  of  subsection  (d)(2)  of  this 
section."  Subsection  (d)(2),  otherwise 
known  as  the  "endangerment  standard," 
states:  "Underground  injection 
endangers  drinking  water  sources  if 
such  injection  may  result  in  the 
presence  in  underground  water  which 
supplies  or  can  reasonably  be  expected 
to  supply  any  public  water  system  of 
any  contaminant,  and  if  the  presence  of 
such  contaminant  may  result  in  such 
system's  not  complying  with  any 
national  primary  drinking  water 
regulation  or  may  otherwise  adversely 
affect  the  health  of  persons."  This  is  the 
standard  by  which  underground 
injection,  including  hydraulic 
fracturing,  is  generally  regulated  under 
the  SDWA. 

EPA  has  not  promulgated  Federal 
regulations  which  specifically  cover 
hydraulic  fracturing  activities.  However, 
pursuant  to  Section  1422(b),  each  State 
is  required  to  have  an  EPA-approved  or 
EPA-run  program  meeting  the 
requirements  of  the  SDWA,  including 
the  requirements  that  underground 
injection  not  endanger  USDWs.  In  the 
LEAF  case,  as  discussed  above,  the 
Eleventh  Circuit  Court  of  Appeals  held 
that  hydraulic  fracturing  of  coal  beds  in 
association  with  methane  gas 
production  was  underground  injection 
for  purposes  of  the  SDWA  and  is 
required  to  be  regulated  (by  permit  or 
rule).  Consistent  with  that  decision  and 
the  Court's  subsequently  issued  Writ  of 
Mandamus,  EPA  has  worked  with 
Alabama  to  review  its  Class  II  UIC 


program  pursuant  to  the  SDWA  and  the 
Court's  decision. 

In  reference  to  underground  injection 
associated  with  oil  and  gas  production, 
the  Act  states  under  Section  1421(b)(2): 
"Regulations  of  the  Administrator  under 
this  section  for  State  underground 
injection  control  programs  may  not 
prescribe  requirements  which  interfere 
with  or  impede — (A)  the  underground 
injection  of  brine  or  other  fluids  which 
are  brought  to  the  surface  in  connection 
with  oil  or  natural  gas  production  or 
natural  gas  storage  operations,  or  (B)  any 
underground  injection  for  the  secondary 
or  tertiary  recovery  of  oil  or  natural  gas, 
unless  such  requirements  are  essential 
to  assure  that  underground  sources  of 
drinking  water  will  not  be  endangered 
by  such  injection." 

The  specific  language  of  this  section 
allows  EPA  to  impose,  through 
regulations,  requirements  that  are 
essential  to  assure  that  underground 
sources  of  drinking  water  will  not  be 
endangered.  In  Alabama,  hydraulic 
fracturing  of  coal  beds  generally  occurs 
by  injecting  fluids  directly  into 
underground  sources  of  drinking  water. 
Alabama's  rule  regulating  hydrauhc 
fracturing  is  designed,  among  other 
things,  to  assure  that  USDWs  are  not 
endangered.  Because  EPA  believes  that 
the  revised  Alabama  UIC  program 
covering  hydraulic  fracturing  does  not 
contain  any  requirements  which 
interfere  or  impede  with  oil  and  gas 
production  which  are  not  essential  to 
prevent  endangerment  of  USDWs,  EPA 
believes  that  its  approval  of  the 
Alabama  revision  is  not  in  conflict  with 
Section  1421(b)(2)  of  the  Safe  Drinking 
Water  Act. 

B.  Well  Classification  and  Regulation 

The  classification  system  of 
underground  injection  wells  was 
established  in  the  original  promulgation 
of  UIC  regulations  in  1979.  Injection 
wells  are  classified  as  either  Class  I,  II, 
III.  IV,  or  V.  (40  CFR  144.6;  146.5) 
Classes  I  through  IV  are  each 
specifically  defined  by  EPA  regulation, 
and  Class  V  is  defined  as  any  well  that 
is  not  Class  1,  II.  Ill,  or  IV. 

40  CFR  144.6(b)  defines  Class  II  wells 
as  follows:  "Wells  which  inject  fluids: 
(1)  Which  are  brought  to  the  surface  in 
connection  with  natural  gas  storage 
operations,  or  conventional  oil  or 
natural  gas  production  and  may  be 
commingled  with  waste  waters  from  gas 
plants  which  are  integral  part  of 
production  operations,  unless  those 
waters  are  classified  as  a  hazardous 
waste  at  the  time  of  injection;  (2)  For 
enhanced  recover}'  of  oil  or  natural  gas: 
and  (3)  For  storage  of  hydrocarbons 
which  are  liquid  at  standard 


2892  FeHeral  Register / Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Rules  and  Regulations 


temperature  am  I  pressiu-e."  Hydraulic 
fracturing  of  coi  il  beds  is  a  temporary 
and  intermitten :  process  in  which  fluids 
are  injected  un(  erground  at  high 
pressures  to  ere  ite  fractures  in  the  coals 
seam  that  enhai  ce  the  recovery  of 
methane  gas  by  creating  pathways  for 
the  gas  to  flow  1  [)  the  surface. 

\Vnen  the  reg  ilations  in  40  CFR  parts 
144  and  146,  in  ;luding  the  well 
classifications,  vere  promulgated,  it  was 
not  EPA's  inten  to  regulate  hydraulic 
fractiu-ing  of  coi  1  beds.  Accordingly,  the 
well  classificati  )n  systems  found  in  40 
CFR  144.6  and    46.5  do  not  expressly 
include  hydrau  ic  fracturing  injection 
activities.  Also,  the  various  permitting, 
construction  an  1  other  requirements 
found  in  Parts  1 44  and  146  do  not 
specifically  add  ress  hydraulic 
fracturing. 

When  the  Ele  ^enth  Circuit 
determined  that  EPA  must  include 
hydraulic  fractu  ring  of  coal  bed  seams 
as  underground  injection  under  the 
SDVVA,  the  Age:  icy  reviewed  its  well 
classification  de  finition  to  determine 
how  to  incorpoi  ate  hydraulic  fracturing 
within  the  cont(  xt  of  its  existing 
regulations.  Of  tne  five  "classes"  of 
injection  wells  (  efined  in  40  CFR  144.6, 
hydraulic  fractu  ring  of  coal  beds  to 
produce  methar  e  appeared  most  closely 
related  to  Class  I,  especially  that  part  of 
the  Class  II  defii  lition  covering  wells 
which  inject  flu  ds  "for  enhanced 
recovery  of  oil  c  r  natural  gas."  (40  CFR 
144.6(b)(2))  It  is  certainly  possible  to 
view  the  empiac  ement  of  fracturing 
fluids  through  t  lese  methane 
production  wells  as  designed  to 
enhance  the  rec  )very  of  natural  gas  by 
creating  fracture  s  through  which  the 
methane  might  low  to  the  well  and  up 
to  the  surface,  h  owever,  since  the 
injection  of  frac  ure  fluids  through  these 
wells  is  often  a  i  ine-time  exercise  of 
extremely  limits  d  duration  (fracture 
injections  gener  illy  last  no  more  than 
two  hours)  anci  lary  to  the  well's 
principal  functi  )n  of  producing 
methane,  it  did  lot  seem  entirely 
appropriate  to  a  icribe  Class  II  status  to 
such  wells,  for  a  11  regulatory  purposes, 
merely  due  to  tl  e  fact  that,  prior  to 
commencing  pn  iduction,  they  had  been 
fractured.  Instead.  EPA  believes  it  is 
reasonable  to  vii  w  hydraulic  fracturing 
of  these  product  ion  wells  as  a  Class  II — 
like  undergroun  J  injection  activity 
which,  by  itself,  does  not  turn  these 
methane  production  wells  into  Class  II 
injection  wells  f  jt  purposes  of 
complying  with  all  of  the  Class  II 
regulatory  requi  eraents  in  Parts  144 
and  146.  We  bel  eve  such  a  decision  is 
consistent  with  he  Court's  mandate  that 
EPA  treat  hydra  ilic  fracturing  of  coal 
beds  for  methan  3  production  as 


imderground  injection,  while  at  the 
same  time  allowing  Alabama  the 
flexibility  to  fashion  an  approvable 
regulatory  program  addressing 
hydraulic  fracturing  which  need  not 
mirror  all  existing  requirements  in  Parts 
144  and  146  for  Class  II  wells. 

Given  that  there  are  currently  no 
Federal  regulations  specifically 
addressing  hydraulic  fracturing  of  coal 
beds,  the  general  requirements 
applicable  to  all  classes  of  wells  provide 
the  minimum  Federal  regulatory 
requirements  for  hydraulic  fracturing  of 
coal  beds.  The  key  requirement  is  the 
"endangerment  standard"  found  at  40 
CFR  144.12(a)  which  provides:  "No 
owner  or  operator  shall  construct, 
operate,  maintain,  convert,  plug, 
abandon,  or  conduct  any  other  injection 
activity  in  a  manner  that  allows  the 
movement  of  fluid  containing  any 
contaminant  into  underground  sources 
of  drinking  water,  if  the  presence  of  that 
contaminant  may  cause  a  violation  of 
any  primary  drinking  water  regulation 
under  40  CFR  part  142  or  may  otherwise 
adversely  affect  the  health  of  persons." 
As  discussed  in  Part  IV  below,  EPA  has 
determined  that  Alabama's  revised  Class 
II  program  meets  the  applicable 
requirements  of  the  SDWA  and  EPA's 
regulations,  including  40  CFR  144.12(a). 
This  determination  does  not  preclude 
another  State  from  regulating  hydraulic 
fracturing,  of  coal  beds  in  an  alternate 
UIC  regulatory  scheme. 

C.  Aquifer  Exemptions 

EPA's  UIC  regulations  at  40  CFR  146.4 
set  forth  criteria  for  determining 
whether  an  aquifer  which  meets  the 
definition  of  a  USDW  may  be 
determined  to  be  an  "exempted  aquifer" 
pursuant  to  40  CFR  part  144.  This  final 
rule  approving  the  State  program 
revision  does  not,  in  any  way,  alter  the 
aquifer  exemption  options  provided  by 
Federal  regulations  under  40  CFR  144.7 
and  146.4.  If  submitted  by  the  State,  the 
Agency  would  consider  any  aquifer 
exemption  petition  on  its  own  merits. 
However,  exempting  any  aquifers  into 
which  hydraulic  fracturing  fluids  are 
injected  would  not  remove  the 
requirement  that  hydraulic  fracturing  o'f 
coal  beds  generally  be  regulated  by 
Alabama  as  underground  injection. 
Therefore,  the  current  action  approving 
Alabama's  program  revision  is  separate 
from  an  aquifer  exemption 
determination,  and,  in  the  future,  any 
such  State  program  revisions  exempting 
aquifers  would  still  be  required  to  be 
approved  by  EPA  to  ensure  that  the 
State  program  remains  effective  at 
preventing  underground  injection  that 
endangers  drinking  water  sources. 


rV.  Approval  of  Program  Revision 

A.  Approval  Under  SDWA  Section  1422 
Versus  Section  1425 

As  discussed  above,  Section  1422(b) 
of  the  SDWA  sets  forth  criteria  for  EPA 
to  apply  when  deciding  whether  to 
approve  a  State's  UIC  program  or 
program  revision.  Section  1422(b)(1)(A) 
requires  that  an  approvable  State 
application  program:  (1)  Meet  the 
requireinents  of  regulations  in  effect 
under  Section  1421;  and  (2),  keep  such 
records  and  make  such  reports  as  the 
Administrator  may  require  by 
regulation.  Section  1425  allows  an 
optional  demonstration  for  approving 
"that  portion  of  any  State  imderground 
injection  control  program  which  relates 
to — (1)  The  underground  injection  of 
brine  or  other  fluids  which  are  brought 
to  the  surface  in  connection  with  oil  or 
natural  gas  production  or  natural  gas 
storage  operations,  or  (2)  any 
underground  injection  for  the  secondary 
or  tertiary  recovery  of  oil  or  natural 
gas." 

Although  language  in  Section  1425  of 
the  SDWA  does  not  specifically  refer  to 
hydraulic  fracturing  for  methane 
production,  it  is  reasonable  to  assume 
that  Congress  would  have  intended  that 
approval  of  State  underground  injection 
programs  relating  to  this  type  of  activity 
would  fall  within  the  more  flexible 
approval  standards  Congress  established 
in  Section  1425.  In  creating  an 
alternative  demonstration  for 
"secondary  or  tertiary  recovery"-related 
injection  under  Section  1425,  it  is 
unlikely  that  Congress  meant  to  leave 
behind  another  undefined,  yet 
analogous,  category  of  oil-  and  gas- 
related  injection  activities,  like 
hydraulic  fracturing  of  coal  beds,  for 
approval  exclusively  pursuant  to 
Section  1422.  Congress'  use  of  the  terms 
"secondary  or  tertiary  recovery"  in 
Section  1425  is  broad  enough  to  cover 
analogous  oil-  and  gas-related  injection 
activities.  These  activities  are  like  those 
covered  by  the  LEAF  decision  and 
Alabama's  rule  whose  purpose,  like 
secondary'  and  tertiary  recovery,  is  to 
enhance  oil  or  gas  production.  To 
conclude  otherwise  would  require 
States  to  seek  approval  for  similar  parts 
of  their  oil-  and  gas-related  UIC  program 
under  both  Section  1425  and  1422.  This 
would  be  both  inefficient  ands*- 
inconsistent  with  Congress'  expressed 
admonition  that  EPA  not  prescribe 
unnecessary  requirements  related  to  oil- 
and  gas-related  injection  (42  U.S.C. 
300h(b)(2)).  Therefore,  EPA  interprets 
Section  1425  broadly  as  establishing  an 
alternative  method  (in  lieu  of  the 
showing  required  by  Section 
1422(b)(1)(A))  for  a  State  to  obtain 
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primary  enforcement  responsibility  for 
those  portions  of  its  UIC  program 
related  to  hydraulic  fracturing  of  coal 
bed  seams  for  methane  production. 

Section  1422  {b)(l)(A)  requires  the 
State  to  demonstrate  that  it  "( i)  has 
adopted  after  reasonable  notice  and 
public  hearings,  and  will  implement,  an 
underground  injection  control  program 
which  meets  the  requirements  of 
regulations  in  effect  under  section 
(1421)  of  this  title;  and  (ii)  will  keep 
such  records  and  make  such  report  with 
respect  to  its  activities  under  its 
underground  injection  control  program 
as  the  Administrator  may  require  by 
regulation."  As  already  discussed,  there 
are  no  specific  Federal  regulations 
addressing  hydraulic  fractiuing  of  coal 
beds.  Therefore,  if  EPA  were  to  apply 
Section  1422  to  the  Alabama  program  to 
regulate  hydraulic  fractiiring  of  coal 
beds,  the  Federal  regulations  in  effect 
under  Section  1421  would  be  those 
regulations  in  Parts  144  and  146,  like  40 
CFR  144.11,  144.12(a)  and  144.26, 
which  apply  to  all  classes  of  wells  (see 
Part  III.  B.  Well  Classification  and 
Regulation  of  this  preamble).  Section 
144.11  is  satisfied  because  the  Alabama 
hydraulic  fractiuing  regulations  prohibit 
any  fractiu-ing  activities  unless  written 
approval  of  the  Supervisor  is  obtained. 
[See  State  Rule  400-4-5-.04(4)]  As  we 
demonstrate  later,  the  "endangerment" 
standard,  40  CFR  144.12(a),  has 
essentially  been  adopted  by  the  State  at 
400-4-5-.04(2)  for  the  regulation  of 
hydraulic  fracturing  of  coal  beds. 
Moreover,  the  inventory  requirements  in 
40  CFR  144.26  are  also  met  by  State 
Rule  400-4-5-.04(4). 

Section  1425  provides  an  alternative 
standard  of  approval  for  State  UIC 
programs  relating  to  oil  and  natural  gas. 
Section  1425  provides  that  for  purposes 
of  EPA  approval  under  Section  1422,  in 
lieu  of  the  showing  required  under 
Section  1422(b)(1)(A),  the  State  may 
show  that  its  program  "meets  the 
requirements  of  subparagraphs  (A) 
through  (D)  of  section  [1421(b)(1)]  of 
this  title  and  represents  an  effective 
program  (including  adequate 
recordkeeping  and  reporting)  to  prevent 
underground  injection  which  endangers 
drinking  water  sources."  Section  1425 
allows  the  State  to  adopt  and  implement 
a  program  that  prevents,  in  the 
judgement  of  EPA,  underground 
injection  which  endangers  drinking 
water  sovuces,  not  simply  adopt  and 
implement  a  program  that  is  no  less 
stringent  than  EPA's  Section  1421 
regulations.  Since  EPA  does  not  have 
any  specific  permitting  or  construction 
regulations  designed  to  prevent 
hydraulic  fracturing  of  coal  beds  from 
endangering  drinking  water  sources,  a 


State  program  revision  approved  under 
Section  1422  might  not  have  been  as 
preventative  in  nature  as  one  approved 
under  Section  1425.  The  requirement 
applicable  to  all  classes  of  wells  under 
40  CFR  144.12(a)  is  a  general 
prohibition  against  injection  that 
endangers  drinking  water  sources.  It 
does  not  establish  technical  criteria  or 
standards  on  operators  to  demonstrate 
that  their  injection  will  not  endanger 
drinking  water  sources  prior  to 
obtaining  authorization  for  injection. 

Under  Section  1425,  however,  a  State 
is  required  to  demonstrate  that  its 
program  will  be  "effective"  in 
preventing  endangerment  of  drinking 
water  sources.  Therefore,  in  addition  to 
containing  a  40  CFR  144.12(a)-type 
requirement  prohibiting 
"endangerment,"  under  Section  1425 
the  State  must  demonstrate  that  its 
program  will  be  effective  in  preventing 
such  endangerment.  Alabama  has,  as  we 
demonstrate  below,  done  that  through 
the  regulatory  system  it  has  adopted 
addressing  coal  bed  fracturing  activities. 

Therefore,  it  is  EPA's  determination 
that:  (1)  Approval  under  Section  1425 
provides  for  potentially  greater 
protection  of  underground  sources  of 
drinking  water  with  respect  to  the 
regulation  of  hydraulic  fracturing  of  coal 
beds  than  Section  1422  since  it  requires 
"effective"  preventative  measures,  and 
(2)  the  Alabama  program  revision 
includes  regulations  that  are  more 
stringent  than  existing  Federal 
regulations  for  hydraufic  fracturing  and 
meets  the  standards  of  Section  1425. 

B.  SDWA  Section  1425  Approval 
Justification 

By  this  notice  and  final  rule,  EPA  is 
approving  Alabama's  UIC  program 
revision  in  which  the  State  is  regulating 
hydraulic  fracturing  of  coal  beds 
pursuant  to  Section  1425  of  the  SDWA. 
Section  1425  provides  that  EPA  may 
approve  that  portion  of  a  State's  UIC 
program  which  relates  to  "any 
underground  injection  for  the  secondary 
or  tertiary  recovery  of  oil  or  natural  gas" 
if  the  program  meets  certain 
requirements  of  Section  1421  and 
"represents  an  effective  program 
(including  adequate  recordkeeping  and 
reporting)  to  prevent  underground 
injection  which  endangers  drinking 
water  sources." 

Pxirsuant  to  the  State  of  Alabama's 
authority  imder  Section  9-17-6(c)(3) 
and  (13)  of  the  Code  of  Alabama,  and  in 
accordance  with  the  Eleventh  Circuit's 
LEAF  decision,  the  Board  adopted  on 
August  20,  1999,  a  rule  to  regulate 
hydraulic  fracturing  of  coal  beds.  This 
rule,  and  a  minor  definition  revision 
rule,  submitted  to  EPA  as  part  of 


Alabama's  Class  II  UIC  program  revision 
package,  embodied  the  State's 
requirements  for  such  fracturing 
activities.  In  summary,  the  new  rule 
(Rule  400-4-5-.04)  establishes 
standards  and  procedures  the  Board  will 
apply  when  evaluating  proposals  to 
hydraulically  fracture  coal  beds.  Among 
other  things,  Rule  400-4-5-.04{l)  and 
(2)  of  the  Board  Administrative  Code 
specifically  provides  that  coal  beds  shall 
be  hydraulically  fractured  so  as  not  to 
endanger  any  underground  source  of 
drinking  water  (USDW).  In  addition, 
coal  beds  shall  not  be  hydraulically 
fractiu'ed  in  a  manner  that  allows  the 
movement  of  fluid  containing  any 
contaminant  into  a  USDW  if  the 
presence  of  that  contaminant  may  cause 
a  violation  of  any  applicable  primary 
drinking  water  regulation  under  40  CFR 
Part  141  or,  otherwise,  adversely  affect 
the  health  of  persons.  It  is  EPA's 
interpretation  that  these  requirements 
satisfy  the  prohibition  against 
endangerment  in  Part  C  of  the  Safe 
Drinking  Water  Act. 

Section  400-4-5.04(3)  of  the  Alabama 
rule  also  establishes  requirements  that, 
should  hydraulic  fracturing  of  coal  bed 
operations  occur  in  a  USDW,  the 
operator  must  certify  that  the  injectate 
does  not  exceed  maximum  contaminant 
levels  (MCLs)  before  approval  for 
injection  can  be  obtained.  Additional 
requirements  pertaining  to  the  depth  of 
the  hydraulic  fracturing  operation  and 
geologic  confining  strata  were 
established  to  prevent  impacts  on 
private  and  public  drinking  water 
supplies.  For  example,  under  Section 
400-4-5-.04(5)(B)  of  the  rule,  hydraulic 
fracturing  of  coal  beds  is  prohibited  at 
depths  of  less  than  300  feet  from  the 
surface.  Fracturing  at  lower  depths  also 
requires  additional  demonstrations, 
including  delineation  of  drinking  water 
use  aroimd  the  fracturing  operation  and 
assurances  for  the  prevention  of  upward 
movement  of  fluids.  For  every  proposal 
to  hydraulically  fracture  a  coal  bed, 
written  approval  from  the  Oil  and  Gas 
Supervisor  must  be  obtained  before  the 
operation  can  commence. 

SDWA  Section  1425  requires  a  State 
to  demonstrate  that  its  Underground 
Injection  Control  (UIC)  Program  meets 
the  requirements  of  Section 
1421(b)(1)(A)  through  (D)  and 
"represents  an  effective  program 
(including  adequate  recordkeeping  and 
reporting)  to  prevent  imdergroimd 
injection  which  endangers  drinking 
water  sources."  Accordingly,  Section 
1425  requires  that  a  State,  in  order  to 
receive  approval  under  the  optional 
demonstration,  make  a  successful 
showing  that  its  program  meets  the 
following  five  conditions:  (1)  Section 
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(b)  otherwise  adversely  affect  the  health 
of  persons." 

(3)  Section  1421(b)(1)(C)  is  satisfied 
because  Rule  400— 4-5-.04  includes 
inspection,  monitoring,  recordkeeping 
and  reporting  requirements.  The  State 
rule  provides  adequate  inspection  of  a 
hydraulic  fracturing  operation  in 
accordance  with  Section  1421(b)(1)(C). 
The  last  sentence  of  Rule  400-^-5- 
.04(4)  states  that:  "In  accordance  with 
Rule  400-4-3-01(2),  the  Supervisor 
may  send  a  duly  authorized 
representative  to  witness  the  fracturing 
operation."  Additionally,  Rule  400—4- 
5-.04(5)(c)(3),  which  covers  coal  beds  in 
the  depth  interval  of  300  to  749  feet, 
states  that:  "A  representative  of  the 
Board  shall  conduct  a  field 
reconnaissance  within  a  V^-mile  radius 
of  the  coal  bed  methane  gas  well  to 
determine  the  location  of  any  additional 
fresh-water  supply  wells  that  may  not 
be  identified  in  the  previously  described 
documents." 

The  Alabama  rule  also  provides  for 
adequate  monitoring  of  fracturing 
operations.  RiUe  400-4-5-.04(3)  states 
that:  "The  operator  shall  certify  in 
writing  to  the  Supervisor  that  the 
proposed  fi-actiu-ing  operation  will  not 
occur  in  a  USDW,"  and  provide 
evidence  supporting  how  the 
determination  was  made.  Otherwise,  if 
the  proposed  fracturing  occurs  in  a 
USDW,  "the  operator  shall  certify  in 
writing  to  the  Supervisor  Jhat  the 
mixture  of  fluids  to  be  used  to 
hydraulically  fractiye  the  coal  beds  does 
not  exceed  the  maximum  contaminant 
levels  contained  in  40  CFR.  §  141 , 
Subparts  B  and  G."  EPA  believes  these 
requirements  of  the  Alabama  rule  are 
adequate  in  lieu  of  monitoring 
requirements  because  they  will  ensure 
USDWs  are  not  endangered,  thereby 
rendering  monitoring  requirements 
unnecessary. 

The  rule  provides  for  adequate 
reporting  requirements.  In  addition  to 
Rule  400-4-5-.04(3)  mentioned  above. 
Rule  400-4-5-.04(5)(a)(3)  requires  the 
submittal  of  Form  OGB-7  (Well  Record 
and  Completion  or  Recompletion 
Report),  covering  casing  and  cementing 
specifications.  "[I]f  the  coal  bed 
methane  gas  well  is  in  a  state  of 
completion  or  recompletion,  and  Form 
OGB-7  is  not  required  to  be  filed  with 
the  Board  prior  to  the  fracturing 
operation,  then  the  Supervisor  shall 
require  the  operator  to  submit  a 
wellbore  schematic  showing  the 
specifications  of  the  casing  and 
cementing  program." 

The  rule  also  provides  for  adequate 
recordkeeping.  Rule  400-4-5-.04(7) 
requires  that  operators  "maintain  all 
records  associated  with  each  proposal 


approved  by  the  Supervisor  and 
implemented  by  the  operator  to 
hydraulically  fracture  coal  beds.  Such 
records  shall  be  maintained  until  such 
time  that  the  coalbed  methane  gas  well 
has  been  plugged  for  permanent 
abandonment,  but  not  less  than  three  (3) 
years  following  completion  of  the 
fracturing  operation." 

(4)  Section  1421(b)(1)(D)  is  satisfied 
since  the  State's  Rule  and  Alabama's 
existing  UIC  Program  applies  to  all 
relevant  entities.  The  Alabama  Oil  and 
Gas  Board  has  the  authority  to  regulate 
operators  who  hydraulically  fracture 
coal  beds.  Rule  400-1-1.03(32)  defines 
operator  as  "any  person  who,  duly 
authorized,  is  in  charge  of  the 
development  of  a  lease  or  the  operation 
of  a  producing  well,  and,  in  addition, 
for  the  purpose  of  assigning 
responsibility,  may  also  be  the  person 
indicated  as  operator  by  the  most 
current  records  of  the  Board."  Rule  400- 
1-1-03(34)  defines  person  as  "any 
natural  person,  firm,  corporation, 
association,  partnership,  joint  venture, 
receiver,  trustee,  guardian,  executor, 
administrator,  fiduciary,  representative 
of  any  kind,  or  any  other  group  acting 

as  a  unit,  and  the  plural  as  well  as  the 
singular  number."  Therefore,  this 
program  revision  applies  to 
underground  injection  by  Federal 
agencies  and  underground  injection  by 
any  other  person,  whether  or  not 
occurring  on  property  owned  or  leased 
by  the  United  States. 

(5)  Finally,  the  requirement  of  section 
1425  is  met  because  the  current  revision 
application  package  and  Rule  400-4-5- 
.04  represent  an  effective  program  that 
prevents  underground  injection  which 
endangers  drinking  water  sources.  State 
Rule  400-4-5-.04(2)  states:  "Coal  beds 
shall  not  be  hydraulically  fractured  in  a 
manner  that  allows  the  movement  of 
fluid  containing  any  contaminant  into  a 
USDW,  ifthe  presence  of  that 
contaminant  may:  (a)  Cause  a  violation 
of  any  applicable  primary  drinking 
water  regulation  under  40  CFR  §  141;  or 
(b)  otherwise  adversely  affect  the  health 
of  persons."  This  statement  embodies 
the  "endangerment"  standard  in  Section 
1421(d)(2)  of  the  SDWA  and  provides 
the  basic  prohibition  against  hydraulic 
fracturing  which  endangers  drinking 
water  sources. 

The  State  has  also  adopted  additional 
regulatory  provisions  preventing 
undergroimd  injection  which  endangers 
drinking  water  sources.  State  Rule  400- 
4-5-.04(3)  states:  "The  operator  shall 
certify  in  writing  to  the  Supervisor  that 
the  proposed  fracturing  operation  will 
not  occur  in  a  USDW.  Evidence  that 
supports  how  the  determination  was 
made  shall  accompany  such 
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certification  and  be  acceptable  to  the 
Supervisor.  Otherwise,  the  operator 
shall  certify  in  writing  to  the  Supervisor 
that  the  mixture  of  fluids  to  be  used  to 
hydraulically  fracture  the  coal  beds  does 
not  exceed  the  maximum  contaminant 
levels  contained  in  40  CFR  §  141 
Subparts  B  and  G."  This  provision 
requires  a  certification  that  fracturing 
fluids  will  not  be  injected  into  a  USDW 
or  establishes  specifications  for  the 
quality  of  the  injectate  should  the 
injection  occur  into  the  USDW. 
Specifically,  it  states  that  the  injectate 
must  meet  drinking  water  standards. 
Therefore,  EPA  concludes  that  adequate 
provisions  have  been  established  to 
prevent  endangerment  of  drinking  water 
soiu'ces  from  hydraulic  fractiuing 
operations. 

State  Rule  400-4-5-.04(5)(a)5  also 
states:  "A  geophysical  log,  or  gamma  ray 
log,  shall  be  evaluated  to  determine  the 
type  and  thickness  of  strata  overlying 
the  uppermost  coal  bed  to  be  fractiued. 
Impervious  strata,  such  as  shale,  must 
overlie  the  uppermost  coal  bed  and  be 
of  sufficient  thickness  and  consistency 
to  serve  as  a  barrier  to  the  upward 
movement  of  fluids.  Otherwise,  a 
fracturing  proposal  will  be  denied." 
This  provision  ensures  that 
underground  injection  will  not  cause 
movement  of  fluids  from  the  fractiuing 
zone,  which  may  be  of  lesser  quality, 
into  upper  underground  sources  of 
drinking  water.  Should  injection  occur 
below  the  USDW  where  injectate  quality 
is  not  addressed  by  State  Rule  400—4- 
5-.04(3),  this  provision  prohibits  the 
upward  movement  of  injectate  and  other 
formation  fluids  into  the  USDW.  The 
quality  of  aquifers  (measured  as  total 
dissolved  solids)  in  the  formations 
where  hydraulic  fracturing  of  coal  beds 
occurs  generally  decreases  as  depth  of 
the  aquifer  increases.  In  other  words,  if 
injection  does  not  occur  in  a  USDW, 
such  injection  is  probably  taking  place 
below  the  lowermost  USDW.  Therefore, 
injection  occurring  below  the  USDW  is 
prevented  from  moving  upwards  into 
the  USDW,  and  downward  movement 
would  not  be  in  the  direction  of  a 
USDW.  EPA  concludes  that  adequate 
provisions  have  been  established  to 
prevent  endangerment  from  movement 
of  injection  fluids  and  formation  fluids 
into  a  USDW. 

Additional  protection  is  afforded 
because  under  400-4-5-.04(5)  operators 
will  be  required  to  follow  the 
requirements  of  Rule  400-4-3-.02 
(Casing  Requirements),  which  will  be 
evaluated  by  the  Supervisor  to  ensiu-e 
compliance.  Hydraulic  fracturing  will 
not  be  allowed  unless  the  coal  bed 
methane  well  is  constructed  in 
accordance  with  Rule  400— 4— 3-.  02. 


Rule  400-4-3.02  provides  requirements 
to  ensure  the  integrity  of  the  surface 
casing  and  provides  minimum  criteria 
for  cased  hole  and  open-hole 
completion  of  coal  beds  methane  wells. 
In  accordance  with  Rule  400-4-5.04(5), 
"[Ajny  coalbed  methane  gas  well  that  is 
not  constructed  in  accordance  with  Rule 
400-4-3.02  shall  not  be  allowed  to 
produce  emd  may  be  required  to  be 
immediately  plugged  and  abandoned." 
Therefore,  EPA  concludes  that  adequate 
provisions  have  been  established  to 
prevent  endangerment  during  hydraulic 
fracturing  caused  by  well  integrity 
failure. 

Additionally,  Rule  400-4-5.04(5)(b) 
requires  that  a  Cement  Bond  Log,  if 
available,  shall  be  evaluated  for  coal  bed 
proposals  in  the  750-1000  feet  depth 
range.  Such  a  log  is  required  in  400-4- 
5-.04(5)(c)  for  coal  bed  proposals  in  the 
300-749  feet  depth  range  to  ascertain 
the  top  of  cement  and  degree  of  bonding 
above  the  upper  most  coal  bed  to  be 
fractured.  Rule  400-4-5-.04(5)(c)  also 
requires  that  "[Rjecords  of  fresh-water 
supply  wells  located  within  a  Va  mile 
radius  of  the  coalbed  methane  gas  well   . 
shall  be  used  in  delineating  the 
construction  and  completion  depth  of 
such  supply  wells."  Moreover,  "a  field 
recoimaissance  within  a  V4  mile  radius 
*  *  *  to  determine  the  location  of  any 
additioucd  fresh-water  supply  wells" 
shall  be  conducted  by  a  representative 
of  the  Board.  Fractiuing  operations  shall 
not  be  allowed  "if  the  Supervisor 
determines  that  any  fresh-water  supply 
well  located  within  Va  mile  radius  of  the 
coal  bed  methane  gas  well  could  be 
adversely  impacted  in  the  manner 
described  in  section  (2)  of  this  rule  as 
a  result  of  the  fracturing  operation."  All 
of  these  provisions  provide  additional 
assurances  that  underground  injection 
does  not  endanger  drinking  water 
sources. 

Rule  400-1-1.06,  referenced  in 
Alabama's  revision  package,  requfres 
operators  to  allow  and  assist  State 
agents  in  making  any  and  all 
inspections  that  may  be  required  by  the 
Board.  The  agents  are  to  have  access  to 
all  records  and  shall  be  permitted  to 
come  upon  any  property  at  all  times  to 
make  such  inspections.  This  ensures  an 
adequate  surveillance  program  is  in 
place  to  determine  compliance  with  the 
requirements  of  Rule  400-4-5.04  and 
State  regulations  and  provides  an 
effective  means  to  enforce  against 
violators. 

For  all  these  reasons,  EPA  concludes 
that  Alabama's  UIC  revision  application 
satisfies  Section  1425(a)  which  requfres 
that  an  approvable  State  program 
represents  an  effective  program  to 
prevent  underground  injection  which 


endangers  drinking  water  sources. 
Pursuant  to  the  "good  cause"  provision 
of  5  U.S.C.  553(d)(3),  this  final  rule  is 
effective  January  19.  2000.  EPA  has 
determined  that  there  is  good  cause  to 
make  this  rule  effective  January  19,  2000 
because  that  will  minimize  the  gap  in 
the  enforceability  of  these  regulations 
that  would  result  from  a  30-day  delay  in 
their  effectiveness. 

C.  Response  to  Comments  on  Revision 
Package 

Numerous  comments  were  received 
on  EPA's  proposals  to  approve  and 
withdraw  Alabama's  UIC  program  to 
cover  hydraulic  fractiu"ing  associated 
with  coal  bed  methanfe  production.  EPA 
has  considered  all  comments  received 
on  both  actions.  A  written  response  to 
each  individual  comment  received  is 
included  in  the  Response  to  Comments 
Document,  located  at  the  EPA  Regional 
Office,  61  Forsyth  Street,  SW,  Room  15- 
T53,  Atlanta,  GA  30303-8960.  This 
Response  to  Comment  Document  is 
included  as  part  of  the  administrative 
record  for  this  approval  action.  If  you 
would  like  a  copy  of  the  Response  to 
Comment  Document,  contact  Larry  Cole 
in  Region  4.  at  (404)  562-9474  at  the 
address  provided  in  the  ADDRESSES 
section  of  this  preamble. 

V.  Regulatory  Impact 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and.  therefore, 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

a.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

b.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

c.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

d.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  nde 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
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entities  beyond  those  already  imposed 
under  Alabama  law  and,  therefore, 
would  have  no  economic  impact  on 
such  entities. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  Federalism  implication,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
would  not  create  a  mandate  on  State, 
local  or  tribal  governments.  The  rule 
would  not  impose  any  enforceable 
duties  on  these  entities.  The  rule  would 
merely  approve  regulations  adopted  by 
the  State  of  Alabama  to  ensure  tliat 
hydraulic  fracturing  of  coal  bed  seams 
in  connection  with  methane  gas 
production  will  not  endanger 
underground  sources  of  drinking  water. 
Thus,  the  requirements  of  Section  6  of  ^ 
Executive  Order  13132  do  not  apply  to 
this  rule. 

F.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 


and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatorj' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  final 
rule  does  not  contain  a  Federal  mandate 
(under  the  regulatory  provisions  of  Title 
II  of  UMRA)  for  State,  local,  and  tribal 
governments,  or  the  private  sector. 
Today's  rule  would  merely  approve 
requirements  already  in  place  in  the 
State  of  Alabama.  The  rule  would 
impose  no  additional  enforceable  duty 
on  any  State,  local  or  tribal  governments 
or  the  private  sector.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
Sections  202  and  205  of  the  UMRA.  EPA 
has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
Section  203  of  UMRA. 

G.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  directs  EPA  to 
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use  voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide^ Congress,  through  the 
Office  of  Management  and  Budget,  an 
explanation  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rule  does  not  involve  technical 
standards.  It  merely  approves 
regulations  adopted  by  the  State  of 
Alabama.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  Section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities . " 

Today's  final  rule  would  not 
significantly  or  uniquely  affect 
Alabama's  communities  of  Indian  tribal 
governments,  since  the  rule  does  not 
apply  to  them.  Accordingly,  the 
requirements  of  Section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804  (2).  This  rule 
will  be  effective  January  19,  2000. 

List  of  Subjects  in  40  CFR  Part  147 

Environmental  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Water 
supply. 

Dated:  December  22,  1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  147  is  amended 
as  follows: 

PART  147— {AMENDED] 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300h;  and  42  U.S.C. 
6901  et  seq. 

Subpart  B— Alabama 

2.  Section  147.52  is  added  to  Subpart 
B  to  read  as  follows: 

§147.52    State-administered  program- 
Hydraulic  Fracturing  of  Coal  Beds. 

The  UIC  program  for  hydraulic 
fracturing  of  coal  beds  in  the  State  of 
Alabama,  except  those  on  Indian  lands, 
is  the  program  administered  by  the  State 
Oil  and  Gas  Board  of  Alabama, 
approved  by  EPA  pursuant  to  Section 
1425  of  the  SDWA  on  December  22, 
1999  and  effective  on  January  19,  2000. 
The  Alabama  program  consists  of  the 
following  elements,  as  submitted  to  EPA 
in  the  State's  program  application: 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  State  Oil  and 
Gas  Board  of  Alabama  Rule  400-4-1- 
.02,  Definitions,  and  Rule  400-4-5-.04, 
Protection  of  Underground  Sources  of 
Drinking  Water  during  the  Hydraulic 
Fracturing  of  Coal  Beds,  are  hereby 
incorporated  by  reference  and  made  a 
part  of  the  applicable  UIC  program 
under  the  SDWA  for  the  State  of 
Alabama.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  January  19, 


2000  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be 
obtained  at  the  State  Oil  and  Gas  Board 
of  Alabama,  420  Hackberry  Lane, 
Tuscaloosa,  AL  35489-9780.  Copies 
may  be  inspected  at  the  Environmental 
Protection  Agency,  Region  4.  Water 
Management  Division,  Ground  Water/ 
Drinking  Water  Branch,  Ground  Water  & 
UIC  Section,  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  Street,  S.W., 
Rooml5-T53.  Atlanta,  GA  30303-8960, 
or  at  the  Office  of  the  Federal  Register, 
800  N.  Capitol  Street  NW,  Suite  700, 
Washington,  DC. 

(b)  Addendum  One,  Underground 
Injection  Control  Program, 
Memorandum  o\  Agreement  Between 
the  State  of  Alabama  and  the  USEPA 
Region  4,  signed  by  the  Supervisor, 
Alabama  State  Oil  and  Gas  Board  on 
December  10,  1999.  and  the  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency  Region  4,  on 
December  13,  1999. 

(c)  Statement  of  Legal  Authority.  "I 
hereby  certify,  pursuant  to  my  authority 
as  Attorney  General  for  the  State  of 
Alabama  and  for  reasons  set  forth  in  this 
statement,  that  in  my  opinion,  the  laws 
of  the  State  of  Alabama  provide  the 
State  Oil  and  Gas  Board  (hereinafter 
referred  to  as  "the  Board")  adequate 
authority  to  carry  out  an  Underground 
Injection  Program  for  the  control  of 
underground  injection  activity  related  to 
the  hydraulic  fracturing  of  coal  beds." 
Opinion  by  Alabama's  Attorney  General 
Office,  extracted  from  Letter  from  R. 
Craig  Kneisel,  Chief,  Envirorunental 
Division,  Office  of  the  Attorney  General, 
dated  October  8.  1999,  to  Dr.  Donald  F. 
Oltz,  Supervisor,  State  Oil  and  Gas 
Board  of  Alabama,  Subject:  Attorney 
General's  Statement  for  Final 
Authorization  of  Alabama  Class  U 
Underground  injection  Control  Program. 

(d)  The  Program  Description  for  tne 
Regulation  of  Hydraulic  Fracturing  of 
Coal  Beds  As  required  by  40  CFR 
145.23— State  Oil  and  Gas  Board  of 
Alabama,  including  Appendices  A 
through  F. 

|FR  Doc.  00-622  Filed  1-18-00;  8:45  am] 
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EPA  to  authorize  their  changes.  Changes 
to  State  programs  may  be  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occxu".  Most 
commonly.  States  must  change  their 
programs  because  of  changes  to  EPA's 
regulations  in  40  Code  of  Federal 
Regulations  (CFR)  parts  124,  260 
through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  In 
This  Rule? 

We  conclude  that  North  Dakota's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  North  Dakota 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  North  Dakota  has 
responsibility  for  permitting  Treatment, 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders,  except  in  Indian 
Country,  and  for  carrying  out  those 
portions  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  and  prohibitions 
imposed  by  EPA  under  the  authority  of 
HSWA  take  effect  immediately  and  will 
be  implement  by  EPA  until  the  State  is 
granted  authorization. 

C.  What  is  The  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  North  Dakota  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  Federal  requirements. 
North  Dakota  has  primary  enforcement 
responsibilities  under  its  state 
hazardous  waste  program  for  violations 
of  the  program,  but  EPA  retains  its 
authority  under  RCRA  sections  3007, 
3008,  3013,  and  7003,  which  include, 
among  others,  authority  to: 

•  conduct  inspections,  and  require 
monitoring,  tests,  analyses,  or  reports; 
and 

•  enforce  RCRA  requirements  emd 
suspend  or  revoke  permits. 

"This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  North  Dakota  is 
being  authorized  are  already  effective, 
and  are  not  changed  by  today's  action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  opposing  this 


approval.  We  are  providing  an 
opportunity  for  public  comment  at  this 
time.  In  addition,  in  the  proposed  rules 
section  of  today's  Federal  Register, 
there  is  a  separate  dociunent  that 
proposes  to  authorize  the  State  program 
changes.  If  we  receive  comments 
opposing  this  authorization,  that 
document  will  serve  as  a  proposal  to 
authorize  the  changes. 

E.  What  Happens  if  EPA  Receives 
Comments  Opposing  This  Action? 

If  EPA  receives  comments  opposing 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  We  then  will  address 
all  public  comments  in  a  later  Federal 
Register.  You  may  not  have  another 
opportunity  to  comment.  If  you  want  to 
comment  on  this  action,  you  must  do  so 
at  this  time. 

If  we  receive  comments  opposing 
authorization  of  only  a  particular 
change  to  the  State  hazardous  waste 
program,  we  will  withdraw  that  part  of 
the  rule.  However,  the  authorization  of 
program  changes  that  are  not  opposed 
by  any  comments  will  become  effective 
on  the  date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective  and  which  part  is 
being  withdrawn. 

F.  What  Has  North  Dakota  Previously 
Been  Authorized  For? 

North  Dakota  initially  received  Final 
authorization  on  October  5,  1984, 
effective  October  19,  1984  (49  TO  39328) 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  their 
program  on  June  25,  1990,  effective 
August  24,  1990  (55  FR  25836),  May  4, 
1992,  effective  July  6,  1992  (57  FR 
19087),  and  April  7,  1994,  effective  June 
6,  1994  (59  FR  16566). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

In  October  1994,  North  Dakota 
submitted  a  final  revision  application, 
seeking  authorization  of  program 
changes  in  accordance  with  40  CFR 
271.21.  At  EPA's  request,  North  Dakota 
amended  its  application  in  July  1995, 
Julv  1997,  August  1998,  and  September 
1999. 

We  have  determined  that  the  manner 
in  which  the  North  Dakota  incorporates 
Federal  regulations  by  reference  may 
cause  confusion  within  the  regulated 
community.  Diuing  State  rulemaking. 
North  Dakota  publishes  a  Public  Notice 
setting  forth  which  Federal  rules  are 
adopted  by  reference,  including  the  date 
of  those  Federal  rules.  However, 
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publications  of  State  rules  after  the 
Public  Notice  do  not  include  the  date  of 
applicable  Federal  rules.  As  a  result,  the 
regulated  community  may  need  to  read 
the  North  Dakota  Public  Notice  to  know 
which  Federal  rule  applies.  With  North 
Dakota's  agreement,  EPA  is  approving 


the  current  application  with  the 
understanding  that  the  State  will 
include  Federal  regulation  dates  in  the 
next  and  all  future  incorporation-by- 
reference  rulemaking. 

We  now  make  an  immediate  final 
decision,  subject  to  receipt  of  written 


comments  opposing  this  action,  that 
North  Dakota's  "hazardous  waste     — 
program  revision  satisfies  all  of  the 
requirements  necessary  for  Final 
authorization.  Therefore,  we  grant  North 
Dakota  Final  authorization  for  the 
following  program  changes: 


Description  of  Federal  requirement 


Analogous  State  authority  and  effective  date 


Exceptions  to  the  Burning  &  Blending  of  Hazardous  Waste  [HSWA 
3004(q)(2)(A)  &  3004  (r)(2)  &  (3)]  (Non-checklist  BB). 

Hazardous  &  Used  Oil  Fuel  Criminal  Penalties  [HSWA  3006(h), 
3008(d),  &  3014]  (Non-checklist  CP). 

Sharing  of  Information  With  the  Agency  for  Toxic  Substances  &  Dis- 
ease Registry  [HSWA  3019,  07/15/85]  (Non-checklist  SI). 

Surface  Impoundment  Requirements  [HSWA  3005  (j)(1)  &  (6)]  (Non- 
checklist  SRI). 

Surface  Impoundment  Requirements  [HSWA  3005  (j)(2)-(9)  &(13)] 
(Non-checklist  SR2). 

Permit  Modifications  for  Hazardous  Waste  Management  Facilities  [53 
FR  37912-37942,  09/28/88  &  53  FR  41649,  10/24/88]  (Checklist  54 
&54.1). 

Identification  &  Listing  of  Hazardous  Waste;  Removal  of  Iron  Dextran 
from  the  list  of  Hazardous  Wastes  [53  FR  43878-43881,  10/31/88] 
(Checklist  56). 

Identification  &  Listing  of  Hazardous  Waste;  Removal  of  Strontium  Sul- 
fide from  the  list  of  Hazardous  Wastes  [53  FR  43881-43884,  10/31/ 
88]  (Checklist  57). 

Changes  to  Interim  Status  Facilities  for  Hazardous  Waste  Management 
Permits;  Procedures  for  Post-Closure  Permitting  [54  FR  9596-9609, 
03/07/89]  (Checklist  61). 

Land  Disposal  Restrictions;  Amendments  to  First  Third  Scheduled 
Wastes  [54  FR  18836-18838,  05/02/89]  (Checklist  62). 

Land  Disposal  Restrictions;  Corrections  to  the  First  Third  Scheduled 
Wastes  [54  FR  36967,  09/06/89  &  55  FR  23935,  06/13/90]  (Checklist 
66  &  66.1). 

Modification  of  F019  Listing  [55  FR  5340-5342,  02/14/90]  (Checklist 
72). 

Listing  of  1,1-Dimethylhydrazine  Production  Wastes  [55  FR  18496- 
18506,  05/02/90]  (Checklist  75). 

Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes  [55  FR 
22520-22720,  06/01/90]  (Checklist  78H  &  N). 


Toxicity   Characteristic;    Hydrocarbon    Recovery    Operations   [55    FR 

40834-40837,    10/05/90;    56   FR    3978,   02/01/91;    56   FR    13406- 

13411,  04/02/91]  (Checklist  80,  80.1,  &  80.2). 
Petroleum  Refinery  Primary  &  Secondary  Oil/Wafer/Solids  Separation 

Sludge  Listings  (F037  &  F038)  [55  FR  46354-46397,  11/02/90;  55 

FR  51707.  12/17/90]  (Checklist  81  &  81.1). 
Wood  Preserving  Listings  [55  FR  50450-50490,  12/6/90]  (Checklist  82) 


Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes;  Tech- 
nical Amendments  [56  FR  3864-3928,  01/31/91]  (Checklist  83). 


Toxicity  Characteristic;  Chlorofluorocarbon  Refrigerants  [56  FR  5910- 

5915,  02/13/91]  (Checklist  84). 
Removal  of  Strontium  Sulfide  from  the  List  of  Hazardous  Wastes; 

Technical  Amendment  [56  FR  7567-7568,  02/25/91]  (Checklist  86). 
Organic  Air  Emission  Standards  tor  Process  Vents  &  Equipment  Leaks; 

Technical  Amendment  [56  FR  19290,  04/26/91]  (Checklist  87). 
Administrative  Stay  for  K069  Listing  [56  FR  19951,  05/01/91]  (Checklist 

88). 
Revision  to  the  Petroleum  Refining  Primary  &  Secondary  Oil/Water/Sol- 
ids Separation  Sludge  Listings  (F037  &  F038)  [56  FR  21955-21960, 

05/13/91]  (Checklist  89). 
Mining  Waste  Exclusion  III  [56  FR  27300-27330,  06/13/91]  (Checklist 

90). 


NDCC  23-20.3-04/1987,  NDAC  33-24-02-04;  NDAC  33-24-02-06. 

NDCC  23-20.3-O9/1987  NDAC  33-24-05-600  thru  689. 

NDCC  44-04-18/1987. 

NDCC  23-20.3-04;  23-20.3-05/1987,  NDAC  33-24-06-16. 

NDCC  23-20.3-04/1987,  NDAC  33-24-06-16. 

33-24-07-03;  33-24-05-29;  33-24-05-61;  33-24-05-67;  33-24-06- 
16;  33-24-01-04;  33-24-06-10:  33-24-06-04;  33-24-06-11:  33- 
24-06-12;  33-24-06-14;  33-24-06-19 

33-24-02-18;  33-24-02,  Appendix  V. 

33-24-02-18;  33-24-02,  Appendix  V. 


33-24-07-01;  33-24-07-11;  33-24-07-14;  33-24-06-01;  33-24-06- 
13;  33-24-06-14;  33-24-06-16. 

33-24-05-283. 

33-24-05-250;  33-24-05-254;  33-24-05-254;  33-24-05-255;  33- 
24-05-256;  33-24-05-257;  33-24-05-272:  33-24-05-273;  33-24- 
05-284;  33-24-05-290. 

33-24-02-16. 

33-24-02-17;  33-24-02. 

33-24-02.  App  IV;  33-24-02-10  thru  14;  33-24-02-16:  33-24-02-18; 
33-24-03-02;  33-24-03-12;  33-24-05,  Appendces  VIII  thru  XI; 
33-24-05,  Appendix  XIII  33-24-05-04;  33-24-05-120:  33-24-05- 
133;  33-24-05-168;  33-24-05-181:  33-24-05-185:  33-24-05-250 
thru  252;  33-24-05-256;  33-24-05-258;  33-24-05-275;  33-24- 
05-280  thm  283;  33-24-06-14;  33-24-06-16. 

33-24-02-04. 


33-24-02,  Appendix  IV;  33-24-02-16 


33-24-02.  Table  1 .  Appendix  III;  33-24-02,  Appendk»s  IV  &  V;  33- 
24-01-04;  33-24-02-04;  33-24-02-16;  33-24-02-19:  33-24-03- 
12;  33-24-05-103;  33-24-05-501  thru  506;  33-24-06-16;  33-24- 
06-17 

33-24-02-03;  33-24-02-10;  33-24-02-16:  33-24-03-02:  33-24-03- 
12;  33-24-05-251;  33-24-05-256;  33-24-05-258;  33-24-05-273; 
33-24-05-275;  33-24-05-280  thru  283:  33-24-05.  Appendices  I.  V, 
VIII,  IX,  XI,  &  XIII. 

33-24-02-04. 

33-24-02,  Appendix  V;  33-24-02-18. 

33-24-05-400;   33-24-05-403:   33-24-05-405;   33-24-05-422;   33- 

24-06-16:  33-24-06-17. 
33-24-02-17. 

33-24-02-16. 


33-24-02-04. 
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Description  of  Federal  requirement 


Analogous  State  authority  and  effective  date 


Wood  Preserving 

91). 
Wood  Preserving 

7/1/91]  (Checkh 
Land  Disposal 

41164-41178 
Exports  of 

43705]  (Checkh: 
Amendments  to 

Water  Mon 

(Checklist  99) 
Liners  &  Leak 

Units  [57  FR 


Listings  [56  FR  27332-27336,  06/13/91]  (Checklist 


istings;  Technical  Con-ections  [56  FR  30192-30198, 
92). 
Restrictions  for  Electric  Arc  Furnace  Dust  (K061)  [56  FR 
9/91]  (Checklist  95). 
Hazartlous  Waste:  Technical  Correction  [56  FR  43704- 
97). 
Ijiterim  Status  Standards  for  Down-gradient  Ground- 
Well   Locations  [56  FR  66365-66369,   12/23/91] 


if 


itorir  g 


De  eclion  Systems  for  Hazardous  Waste  Land  Disposal 
34^2-3497,  1/29/92]  (Checklist  100). 


FR 


Administrative  Sta  i 

pregnable  [57 
Second  Correctior 

8086-8089.  3/&  32] 
Hazardous  Debris 

20770,  5/15/92] 
33-24-05-275.. 
Used  Oil  Filter 

104). 
Lead-bearing  Ha^rdous 

[57  FR 
Used  Oil  Filter 

(Checklist  107) 
Toxicity 

30657-30658, 
Land  Disposal  Re^tnctions 

bris  [57  FR  371 


for  the  Requirement  that  Existing  Drip  Pads  Be  Im- 

5859-5861,  2/18/92]  (Checklist  101). 
to  the  Third  Third  Land  Disposal  Restrictions  [57  FR 
(Checklist  102). 

Case-by-Case  Capacity  Variance  [57  FR  20766- 
(Checklist  103). 


EKClusion  [57  FR  21524-21534,  5/29/92]  (Checklist 


28628-2  3632 

Ex  ;l 


Materials  Case-by-Case  Capacity  Variance 
,  6/26/92]  (Checklist  106). 
usion:  Technical  Corrections  [57  FR  29220,  7/1/92] 


Characte  nstics 


G7, 


\A 


Revisions:    Technical    Corrections    [57    FR 
710/92]  (Checklist  108). 

for  Newly  Listed  Wastes  &  Hazardous  De- 
37282]  (Checklist  109). 


Consolidated  Liabjl 

FR  30200.  7/1/ 
Chlorinated  TolueJies 

10/15/92]  (Checjil 
Hazardous   Soil 

47776.  10/20/92 
Toxicity  Characterst 

(Checklist  117B 
Liquids  in  Landfills 
Toxicity   Characte 

55117.  11/24/92 
Wood  Preserving 

FR  61492-61 
Corrective  Action 

8685.  2/16/93] 
Land  Disposal 

Case-By-Case 

(Checklist  123) 
Land   Disposal 

Wastes  Whose 

29887,  5/24/93] 


56 


ity  Requirements  [53  FR  33938-33960,  9/1/88; 
:  57  FR  42832-42844,  9/16/92]  (Checklist  113). 

Production  Waste  Listing  [57  FR  47376-47386, 
ist  115). 
Case-By-Case  Capacity   Variance   [57   FR  47772- 
(Checklist  116). 
c  Amendment  [57  FR  23062-23063,  06/01/92] 


II  [57  FR  54452-54461,  11/18/92]  (Checklist  118)  ... 
istic    Revision:   TCLP   Correction   [57   FR   55114- 
(Checklist  119). 
Revisions  to  Listings  &  Technical  Requirements  [57 

12/24/92]  (Checklist  120). 
Management  Units  &  Temporary  Units  [58  FR  8658- 
(' Checklist  121). 
Restrictions:  Renewal  of  the  Hazardous  Waste  Debns 
Capacity  Vanance  [58  FR  28506-28511,   5/14/93] 


150) 


Rostrictions  for  Ignitable  &  Corrosive  Characteristic 
Treatment  Standards  Were  Vacated  [58  FR  29860- 
Checklist  124). 


33-24-02-16;  33-24-05-504;  33-24-06-16. 

33-24-02-04;   33-24-02-19;   33-24-03-12;   3^-24-05-501;   33-24- 

05-502  thru  506;  33-24-06-16;  33-24-06-17. 
33-24-02-03;  33-24-02-04;  33-24-05-281;  33-24-05-282. 

33-24-03-20;  33-24-03-23. 

33-24-01-04;  33-24-06-16. 

33-24-01-04;  3^-24-05-06;  33-24-05-10;  33-24-05-40;  33-24-05- 

119;    33-24-05-120;  33-24-05-122;    33-24-05-126;    33-24-05- 

127;    33-24-05-131;  33-24-05-132;    33-24-05-137;    33-24-05- 

138:    33-24-05-177;  33-24-05-178;    3^-24-05-180;    33-24-05- 

187;  33-24-05-188;  33-24-06-10;  33-24-06-14;  33-24-06-16; 
33-24-06-17. 

33-24-06-16. 

33-24-05-04;  33-24-05-252;  33-24-05-281;  33-24-05-282; 
33-24-06-16 


33-24-02-04 
33-24-0&-275. 
33-24-02-04. 
33-24-02-04;  33-24-06-16. 

33-24-01-04;  33-24-02-03;  33-24-03-12;  33-24-05,  Appendix  VI; 
33-24-05-59  thru  61;  33-24-05-74;  33-24-05-76;  33-24-05-251; 
33-24-05-254;  33-24-05-256;  33-24-05-258;  33-24-05-265:  33- 
24-05-276;  33-24-05-280  thru  283;  33-24-05-285;  33-24-05- 
286;  33-24-05-290;  33-24-05-475  thru  500;  33-24-06-14;  33-24- 
06-16;  33-24-06-17. 

33-24-05-75;  33-24-05-77;  33-24-05-79;  33-24-05-81;  33-24-06- 
16. 

33-24-02,  Appendix  IV;  33-24-02-17. 

33-24  05-275. 

3^-24-02-03. 

33-24-05-04;  33-24-05-183;  33-24-05-185:  33-24-06-16. 
33-24-02,  Appendix  II. 

33-24-02-16;  33-24-05-501  thru  504;  33-24-06-16. 

33-24-01-04;  33-24-05-01;  33-24-05-58;  33-24-05-251;  33-24- 

05-552,  33-24-05-553;  33-24-06-14;  33-24-06-16. 
33-24-05-275. 


33-24-05-01;  33-24-05-250;  33-24-05-251;  33-24-05-256;  33-24- 
05-258;  33-24-05-277;  33-24-05-280  thru  283;  33-24-06-14;  33- 
24-6-16. 


North  Dakota  /  dministrative  Code  (NDAC),  Article  33-24,  as  amended  through  January  1,  1994,  unless  otherwise  indicated. 


H.  Where  Are  tHe 
Different  Fromt 


Revised  State  Rules 
he  Federal  Rules? 


We  consider 
requirements  to 
the  Federal  re 
04.27,  because  t 
a  closed  or  cl 
as  a  corrective  a 
33-24-02-04.2. 


tie  : 


following  State 
be  more  stringent  than 
qL  irements:  33-24-01- 
le  State  does  not  allow 
unit  to  be  designated 
tion  management  unit; 
because  the  State 


OSl[lg 


excludes  only  discarded  wood  or  wood 
products  that  fail  for  the  Toxic 
Characteristic  Leaching  Procedure  for 
arsenic  while  Federal  rules  exclude 
discarded  wood  or  wood  products  that 
fail  for  Hazardous  Waste  Codes  D004 
through  D017:  33-24-03-12. l,a(l), 
because  North  Dakota  subjects 
containers  to  full  status  rather  than 


interim  status  standards;  33-24-03- 
12.1.a(2),  because  North  Dakota  subjects 
tanks  to  full  status  rather  than  interim 
status  standards;  33-24-03-12. l.a{l), 
because  North  Dakota  subjects 
containment  buildings  to  full  status 
rather  than  interim  status  standards;  33- 
24-05-01.2,  because  the  State  does  not 
allow  for  interim  status  facilities;  33- 
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24-05-04.1.3,  because  the  State  does  not 
allow  owners/operators  of  closed 
landfills  to  accept  non-hazardous  waste 
under  certain  conditions;  33-24-05- 
256.2.e.(3),  because  the  State  does  not 
allow  a  treatment  facility  with  interim 
status  units  to  treat  hazardous  waste; 
33-24-05-281.2,  because  the  State  does 
not  differentiate  between  high  and  low 
zinc  non-wastewater  (K061  wastes);  33- 
24-05-282. l.b  and  33-24-05-282.1, 
Table  1,  because  the  State  does  not 
allow  a  treatment  facility  with  interim 
status  unifts  to  treat  hazardous  waste; 
33-24-05-282.3.3,  because  the  State 
does  not  allow  a  treatment  facility  with 
interim  status  units  to  treat  haz3rdous 
waste;  33-24-05-282. 3.c,  because  the 
State  does  not  allow  lab  packs  eligible 
for  land  disposal  to  be  disposed  at 
interim  st3tus  l3ndfills;  33-24-05- 
283.3.3,  bec3use  the  St3te  does  not 
3II0W  3  tre3tment  fscility  with  interim 
status  units  to  treat  hazeirdous  waste; 
33-24-05-552.2.3.1  &  2.b,  because  the 
Stste  does  not  h3ve  3n  3n3log  to  40  CFR 
265.113  for  interim  facilities;  North 
Dcikota  does  not  h3ve  3n  equivslent  to 
40  CFR  265.145(f)(9)  making  the  State 
more  stringent.  Nevertheless,  these 
requirements  are  part  of  North  Dakota's 
authorized  program  and  are  Federally 
enforceable. 

We  also  consider  the  following  State 
requirements  to  go  beyond  the  scope  of 
the  Federal  program:  33-24-06- 
14(7)(3)(3),  becsuse  the  State  has 
requirements  for  newly  regulated  wastes 
and  units  that  are  not  required  by 
Federal  rules.  Broader-in-scope 
requirements  are  not  part  of  the 
authorized  program  and  EPA  cannot 
enforce  them.  Although  a  facility  must 
comply  with  these  requirements  in 
accordance  with  State  law,  they  are  not 
RCRA  requirements. 

EPA  cannot  delegate  the  Federal 
requirements  at  40  CFR  268.5,  268.6, 
268.42(b),  and  268.44.  EPA  will 
continue  to  implement  these 
requirements. 

I.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

North  Dakota  will  issue  and 
administer  permits  for  all  the  provisions 
for  which  it  is  authorized.  EPA  will 
continue  to  administer  any  RCRA 
h3Z3rdous  w3ste  permits  or  portions  of 
permits  that  we  issued  prior  to  the 
effective  date  of  this  authorization.  EPA 
will  transfer  3ny  pending  permit 
3ppUcations,  completed  permits,  or 
pertinent  file  information  to  North 
Dakota  within  30  days  of  this  approvsl. 
We  will  not  issue  3ny  more  new  permits 
or  new  portions  of  permits  for  the 
provisions  listed  in  the  T3ble  3bove 
3fter  the  effective  d3te  of  this 


authorization.  EPA  and  North  Dakota 
have  agreed  to  joint  permitting  and 
enforcement  for  those  HSWA 
requirements  for  which  North  Dakota  is 
not  yet  authorized. 

J.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  115)  in  North 
Dakota? 

North  Dakot3  is  not  3uthorized  to 
C3ny'  out  its  h3Z3rdous  W3ste  progr3m 
in  Indi3n  country,  3S  defined  in  18 
U.S.C.  1151.  This  includes: 

1 .  Lands  within  the  exterior 
boundaries  of  the  following  Indian 
Reservations  located  within  or  abutting 
the  State  of  North  Dakota: 

a.  Fort  Totten  Indi3n  Reservstion 

b.  Fort  Berthold  Indian  Reservation 

c.  Standing  Rock  Indi3n  Reservation 

d.  Tmtle  Mountain  Indian 
Reservation 

2.  Any  Isnd  held  in  trust  by  the  U.S. 
for  3n  Indi3n  tribe,  and 

3.  Any  other  l3nd,  whether  on  or  off 
3  reserv3tion  th3t  qu3lifies  3S  Indian 
coimtry. 

Therefore,  this  action  has  no  effect  in 
Indian  coimtry  where  EPA  will  continue 
to  implement  and  3dminister  the  RCRA 
program  in  these  lands. 

In  excluding  Indian  country  from  the 
scope  of  this  program  revision,  we  are 
not  making  3  determin3tion  that  the 
State  either  has  adequate  jurisdiction  or 
lacks  jurisdiction  over  sources  in  Indian 
coimtiy.  Should  the  State  of  North 
Dakot3  choose  to  seek  program 
authorization  within  Indian  country,  it 
m3y  do  so  without  prejudice.  Before 
EPA  would  3pprove  the  Stste's  program 
for  any  portion  of  Indian  Country,  we 
must  be  satisfied  that  the  State  has 
authority,  either  pursuant  to  explicit 
Congressional  authorization  or 
applic3ble  principles  of  Feder3l  Indian 
law,  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographicsl  area  for  which  it  seeks 
program  3pprov3l  3nd  thst  such 
3pprov3l  would  constitute  sound 
3dministrative  practice. 

K.  What  is  Codification  and  is  EPA 
Codifying  North  Dakota's  Hazardous 
Waste  Program  as  Authorized  in  this 
Rule? 

Codification  is  the  process  of  placing 
the  St3te's  3uthorized  h3Z3rdous  waste 
program  ststutes  3nd  reguktions  into 
the  Code  of  Federal  Regulations.  We  do 
this  by  referencing  the  authorized  State 
rules  in  40  CFR  part  272.  We  reserve  the 
amendment  of  40  CFR  part  272.  subpart 
JJ  for  this  3uthoriz3tion  of  North 
Dskota's  program  until  a  later  date. 


L.  Regulatory  Analysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  M3nd3tes 
Reform  Act  of  1995  (UMRA),  Public 
L3W  104—4,  est3blishes  requirements  for 
Feder3l  3gencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
3nd  trib3l  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federsl  mandates"  that  may 
result  in  expenditiires  to  State,  local, 
and  tribal  governments,  in  the  3ggreg3te, 
or  to  the  priv3te  sector,  of  $100  million 
or  more  in  3ny  one  ye3r.  Before 
promulg3ting  3n  EPA  rule  for  which  3 
v)a°itten  st3tement  is  needed,  section  205 
of  the  UMRA  gener3lly  requires  EPA  to 
identify  3nd  consider  3  re3son3ble 
niunber  of  regul3tory  3ltem3tives  3nd 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
3ppliC3ble  I3W.  Moreover,  section  205 
3II0WS  EPA  to  3dopt  3n  3ltem3tive  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  altem3tive  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  iAcluding  trib3l 
governments,  it  must  hsve  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plsn  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  3pply  to 
todsy's  3ction  becsuse  this  rule  does  not 
contain  a  Federal  msndate  that  may 
result  in  annual  expenditiu-es  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  3ggreg3te,  or 
the  private  sector.  Costs  to  State,  local 
emd/or  tribal  governments  already  exist 
under  the  State  program,  and  today's 
action  does  not  impose  any  additions! 
obligations  on  regulated  entities.  In  fsct, 
EPA's  3pproval  of  State  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Further,  as  it  applies  to  the  St3te,  this 
action  does  not  impose  a  Federd 
intergovernmental  mandste  because 
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Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
1 3132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  authorization  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  this 
rule  affects  only  one  State.  This  action 
simply  approves  the  State's  proposal  to 
be  authorized  for  updated  requirements 
of  the  hazardous  waste  program  that  the 
State  has  voluntarily  chosen  to  operate. 
Further,  as  a  result  of  this  action,  newly 
authorized  provisions  of  the  State's 
program  now  apply  in  lieu  of  the 
equivalent  Federal  program  provisions 
implemented  by  EPA  under  HSWA. 
Affected  parties  are  subject  only  to  those 
authorized  State  program  provisions,  as 
opposed  to  being  subject  to  both  Federal 
and  State  regulatory  requirements. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply. 


Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  botlj  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  North  Dakota  is  not 
authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country.  This  action  has  no  effect  on  the 
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hazardous  waste  program  that  EPA 
implements  in  the  Indian  country 
within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfer  and 
Advancen}ent  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  January  5,  2000. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  8. 
[FR  Doc.  00-1067  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6525-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  deletion  of  the 

Renora,  Inc.,  Superfund  Site  from  the 

National  Priorities  List. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
Region  II  Office  announces  the  deletion 
of  the  Renora,  Inc.,  Site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  of  40 
CFR  part  300,  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP)  have 
determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  implemented  at  the  Site  to  protect 
human  health  and  the  environment. 
DATES:  This  "direct  final"  action  will  be 
effective  March  20,  2000  unless  EPA 
receives  significant  adverse  or  critical 
comments  by  February  18,  2000.  If 
written  significant  adverse  or  critical 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register,  informing  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed 
to:  Grisell  Diaz-Cotto,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadwav-19th 
Floor,  New  York,  NY  10007-1866. 

Comprehensive  information  on  this 
Site  is  available  for  viewing  at  the 
Renora,  Inc.,  Site  information 
repositories  at  the  following  locations: 
Edison  Township  Public  Library,  340 
Plainfield  Avenue,  Edison,  New 
Jersey  08817,  (732)  287-2298; 
and 
U.S.  EPA  Records  Center,  290 

Broadway — 18th  Floor,  New  York, 
New  York  10007-1866,  Hours:  9:00 
am  to  5:00  pm — Monday  through 
Friday,  Contact:  Superfund  Records 
Center (212)  637-4308. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grisell  Diaz-Cotto,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II.  290  Broadway — 19th 


Floor,  New  York,  New  York  10007- 
1866,(212)637-4430. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

V.  Action 

L  Introduction 

The  United  States  Environmental 
Protection  Agency  Region  II  announces 
the  deletion  of  the  Renora,  Inc.,  Site  (the 
"Site"),  which  is  located  in  Edison 
Township,  Middlesex  County,  New 
Jersey,  firom  the  National  Priorities  List 
(NPL),  which  constitutes  appendix  B  of 
the  National  Oil  and  Hazardous 
Substance  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  and  requests 
comments  on  this  deletion.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  these  sites.  Pursuant 
to  40  CFR  300.425(e)  of  the  NCP,  any 
site  or  portion  of  a  site  deleted  fi^om  the 
National  Priorities  List  remains  eligible 
for  Fund-financed  remedial  actions  if 
future  conditions  at  the  site  warrant 
such  action. 

EPA  will  accept  comments, 
concerning  this  dociunent,  for  thirty 
days  after  publication  of  this  document 
in  the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  the  Renora, 
Inc.,  Site  and  explains  how  the  Site 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

As  described  in  §  300.425(e)(3)  of  the 
NCP,  sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA,  in 
consultation  with  the  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP),  shall  consider  whether  any  of 
the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other  persons 
have  implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  responses  under 
CERCLA  have  been  implemented,  and  no 
further  response  action  by  responsible  parties 
is  appropriate;  or 

(iii)  The  remedial  investigation  has  shown 
that  the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and. 
thereforei  taking  of  remedial  measures  is  not 
appropriate. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  at  the  Site  if 
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m.  Deletion  Pr  icedures 

The  followin  ;  procedures  were  used 
for  the  intende<  deletion  of  this  Site:  (1) 
EPA  Region  II  i  isued  a  Record  of 
Decision  (ROD)  on  September  28.  1987. 
and  a  ROD  Am  indment  on  September 
30.  1994.  whicl  identified  the 
appropriate  rer  ledial  actions  to  be 
undertaken  at  t  le  Site;  (2)  Potentially 
responsible  par  ies  completed  all 
remedial  actions;  (3)  EPA  Region  2 
determined  in  <  Site  Close-Out  Report 
dated  Septemb  r  30,  1996,  that  all 
construction  ac  ivities  were  completed; 
(4)  The  NJDEP  i  :oncurred  with  the 
proposed  deleti  on  in  a  letter  dated  July 
8,  1998;  (5)  A  n  Jtice  has  been  published 
in  the  local  nev  spaper  and  has  been 
distributed  to  a  ipropriate  federal,  state 
and  local  officii  Is  and  other  interested 
parties  announi  :ing  a  30-day  dissenting 
public  commen  I  period  on  EPA's  Direct 
Final  action  to  lelete;  and  (6)  EPA 
Region  II  recom  mends  deletion  and  has 
made  all  releva  it  documents  available 
for  public  revie  at  in  the  local  Site 
information  repositories. 

EPA  is  requei  ting  only  dissenting 
comments  on  tl  e  Direct  Final  action  to 
delete.  The  NC  '  provides  that  EPA  shall 
not  delete  a  sit(  from  the  NPL  until  the 
public  has  beer  afforded  an  opportunity 
to  comment  on  the  proposed  deletion. 

Deletion  of  si  tes  from  the  NPL  does 
not  itself  create  alter,  or  revoke  any 
individual's  rig  its  or  obligations.  The 
NPL  is  designee  primarily  for 
informational  p  urposes  and  to  assist 
Agency  managt  ment  of  Superfund  sites. 
As  mentioned  i  i  section  II  of  this 
document,  §  30  ).425  (e)(3)  of  the  NCP 
states  that  the  c  eletion  of  a  site  from  the 
NPL  does  not  p  eclude  eligibility  for 
future  response  actions. 

EPA's  Region  al  Office  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  If 
appropriate.  th(  Agency  will  prepare  a 
Summary  to  address 
:  jublic  comments 
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IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  the  proposal  to 
delete  this  Site  from  the  NPL. 

A.  Site  Background 

The  Renora,  Inc.,  Site  is  located  at  83 
South  Main  Street  in  the  Bonhamtown 
section  of  Edison  Township,  Middlesex 
County,  New  Jersey.  The  Site  occupies 
approximately  one  acre  of  the  total 
property  owned  by  the  Clementi 
Brothers,  Inc.,  and  is  surrounded  by  a 
chain  link  fence  with  locking^ gates.  The 
Clementi  property  is  bordered  by  Mill 
Brook  to  the  north,  the  New  Jersey 
Turnpike  to  the  south.  Main  Street  to 
the  east  and  a  Conrail  right-of-way  to 
the  west.  Land  use  in  the  vicinity  of  the 
Site  is  primarily  light  industrial  and 
residential.  The  Site  is  currently  zoned 
for  commercial  use. 

B.  History 

Renora,  Inc.,  operated  at  the  Site  from 
1978  until  1982,  transporting  and 
accepting  materials  containing 
hazardous  substances  for  transfer, 
storage  and  blending.  Contamination  of 
the  Site  occurred  as  a  result  of  spills 
during  the  transfer  and  blending  of 
hazardous  substances,  and  container 
leaks  from  the  accumulated  wastes. 

EPA  placed  the  Site  on  the  National 
Priorities  List  on  September  9, 1983.  In 
1984,  under  EPA  oversight,  the 
potentially  responsible  parties  (PRPs) 
removed  all  containers,  contents,  and 
visibly  contaminated  soil  from  the  Site. 
In  1987,  the  PRPs  completed  a  Remedial 
Investigation/Feasibility  Study  (Rl/FS) 
to  determine  the  nature  and  extent  of 
contamination  at  the  Site  and  to  develop 
and  evaluate  remedial  alternatives  for 
the  Site. 

A  ROD  for  the  site  was  signed  on 
September  28.  1987.  The  selected 
remedy  included  the  following 
components:  excavation  and  off-site 
disposal  of  all  polychlorinated  biphenyl 
(PCB)  contaminated  soils  with 
concentrations  above  5  parts  per  million 
(ppm);  bioremediation  of  all 
polynuclear  aromatic  hydrocarbon 
(PAH)  contaminated  soils  with 
concentrations  above  10  ppm,  using 
ground  water  as  an  irrigation  medium  in 
the  bioremediation  treatment  system; 
and  backfilling,  grading  and  vegetation 
of  the  Site.  The  PCB  soil  excavation  and 
site  restoration  phase  of  the  selected 
remedy  was  completed  by  the  PRPs  in 
January  1989  and  a  final  remedial  action 
report  for  this  phase  of  the  cleanup  was 
approved  by  EPA  in  1990. 

In  1990,  treatability  studies  on  the 
PAH-contaminated  soils  indicated  that 
bioremediation  was  not  effective  in 


reducing  the  PAH  concentrations.  A 
Phase  II  FS  and  risk  assessment  were 
performed,  which  concluded  that  PAH- 
contaminated  surface  soils  were  the 
only  remaining  medium  of  concern  at 
the  Site.  Therefore,  a  modified  remedy 
was  identified  to  address  the  PAH- 
contaminated  surface  soils. 

Based  on  these  findings,  EPA  issued 
a  ROD  Amendment  on  September  30, 
1994,  documenting  the  selection  of  a 
modified  remedy  for  the  Site.  The  major 
components  of  the  modified  remedy 
were:  excavation  and  off-site  disposal  of 
the  top  two  feet  of  surface  soils  and  any 
debris  from  the  entire  site  to  an  EPA- 
approved  landfill;  backfilling  the  Site 
with  clean  fill;  and  grading  and 
vegetation  of  the  Site.  Excavation 
activities  were  completed  in  October 
1995  by  the  PRPs.  Backfilling  and 
vegetating  were  completed  in  Spring 
1996.  A  final  inspection  was  conducted 
at  the  Site  in  April  1996.  The  PRPs'  final 
remedial  action  report  was  approved  by 
EPA  in  August  1996.  EPA  prepared  a 
Site  Close-Out  Report  documenting  the 
completion  of  construction  activities  at 
the  Site  in  September  1996. 

Having  met  the  deletion  criteria,  EPA 
proposes  to  delete  this  site  from  the 
NPL.  EPA  and  NJDEP  have  determined 
that  the  response  actions  conducted  to 
date  are  protective  of  human  health  and 
the  environment. 

C.  Community  Relations  Activities 

Public  meetings  were  held  during 
1987  and  1994  prior  to  issuance  of  the 
ROD  and  ROD  Amendment  for  the  Site. 
Public  comments  were  received  and 
addressed  in  the  Responsiveness 
Summaries  appended  to  the  ROD  and 
ROD  Amendment.  Regular  Site  updates 
were  mailed  to  area  residents  to  keep 
them  informed  about  Site  activities.  In 
addition,  local  officials  were  kept 
apprised  of  Site  progress. 

D.  Monitoring 

The  following  analyses  were 
performed  to  confirm  compliance  with 
the  remedial  action  objectives: 

•  PCB  contaminated  soils  were 
excavated  to  a  depth  of  four  feet.  All 
excavated  soils  were  stockpiled  into 
separate  piles  and  sampled  for  PCB 
content.  Those  soils  exhibiting  PCB 
concentrations  less  than  5  ppm  were  left 
on  site;  those  exhibiting  PCB 
concentrations  greater  than  or  equal  to 
5  ppm  were  disposed  of  off-site  at  an 
EPA  approved  landfill,  Wayne  Disposal, 
Inc.,  in  Belleville,  Michigan.  Post- 
excavation  samples  were  then  collected 
from  all  areas  where  contaminated  soils 
were  removed.  Additional  rounds  of 
excavation  and  post-excavation 
sampling  were  conducted  until  the 
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cleanup  level  was  achieved  in  all  areas 
of  concern. 

•  Once  all  excavation  activities  were 
completed  in  1995,  the  Site  was 
surveyed  to  ensure  that  the  top  two  feet 
of  soil  had  been  excavated  from  the 
entire  Site.  Following  backfilling,  the 
Site  was  graded  to  match  the  original 
Site  grading. 

•  A  rigorous  testing  regime  was 
established  to  ensurethat  the  clean 
backfill  material  and  topsoil  were 
suitable  for  use  at  the  Site.  Prior  to 
approval  for  use  by  EPA  and  NJDEP,  the 
fill  and  topsoil  were  analyzed  for  total 
petroleum  hydrocarbons,  total  cyanide, 
pesticides,  PCBs,  metals,  and  semi- 
volatile  and  volatile  organic 
compounds. 

E.  Operation  and  Maintenance 

Since  the  remedy  involved  the 
removal  of  contaminated  ^oils  from  the 
site,  there  are  no  operation  and 
maintenance  requirements.  However, 
two  quarterly  site  inspections  were 
performed  following  the  completion  of 
the  remedial  action  to  determine  if  there 
were  any  erosion  of  the  clean  fill  or 
problems  with  growth  of  vegetation. 
Since  no  problems  were  observed,  no 
further  quarterly  inspections  were 
planned.  «" 

Although  EPA's  ROD,  as  amended, 
did  not  require  institutional  controls, 
NJDEP  independently  required  that  the 
Site  owner  place  a  Declaration  of 
Environmental  Restrictions  (DER)  on  the 
Site  which  states  that  the  owner  and 
operators  shall  not  excavate,  nor  allow 
to  be  excavated,  subsurface  soils  beyond 
a  depth  exceeding  five  feet.  This  DER 
shall  remain  in  effect  until  terminated 
by  NJDEP. 

F.  Protectiveness 

All  the  completion  requirements  for 
this  Site  have  been  met  as  specified  in 
the  Office  of  Solid  Waste  and 
Emergency  Response  Directive  "Close 
Out  Procedures  for  National  Priorities 
List  Sites".  Contaminated  Site  soils 
were  remediated  as  directed  in  the  1987 
ROD  and  the  1994  ROD  Amendment. 
Confirmatory  sampling  of  the  clean  fill 
provided  further  assurance  that  the  Site 
no  longer  poses  a  threat  to  human 
health  or  the  environment. 

EPA  and  NJDEP  have  determined  that 
all  appropriate  Fund-financed  responses 
under  CERCLA  at  the  Renora,  Inc.,  Site 
have  been  completed,  and  that  no 
further  cleanup  by  responsible  parties  is 
expected.  Consequently,  EPA  is 
proposing  deletion  of  this  Site  from  the 
NPL.  Documents  supporting  this  action 
are  available  in  the  docket. 


V.  Action  * 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  Record  of  Decision.  Therefore,  no 
further  response  action  is  necessary. 
The  remedy  has  resulted  in  the 
significant  reduction  of  the  long-term 
potential  for  release  of  contaminants, 
therefore,  human  health  and  potential 
environmental  impacts  have  been 
minimized.  EPA  and  the  State  of  New 
Jersey  find  that  the  remedy 
implemented  continues  to  provide 
adequate  protection  of  human  health 
and  the  environment. 

The  State  of  New  Jersey  cdncurs  with 
EPA  that  the  criteria  for  deletion  of  the 
release  have  been  met.  Therefore,  EPA 
is  deleting  the  Site  fi-om  the  NPL. 

This  action  will  be  effective  March  20, 
2000.  However,  if  EPA  receives 
dissenting  comments  before  or  on 
February  18,  2000,  EPA  will  publish  a 
document  that  withdraws  this  action. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  3,  2000. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 

Part  300,  Title  40  of  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Part  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657:  33  U.S.C. 
1321(c)(2);  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
Renora,  Inc,  site,  Edison  Township, 
New  Jersey. 

[FR  Doc.  00-1089  Filed  1-18-00;  8:45  am) 
BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6524-9] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  deletion  of  the 

Katonah  Municipal  Well  Superfund  site 

from  the  National  Priorities  List. 

SUMIMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  II.  announces  the 
deletion  of  the  Katonah  Municipal  Well 
site  (Site),  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Ha'iardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C. 
9601  et  seq.  EPA  and  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC)  have 
determined  that  all  appropriate  CERCLA 
actions  have  been  implemented  and 
that,  aside  ft-om  operations  and 
maintenance,  no  further  cleanup  by 
responsible  parties  is  appropriate. 
Moreover.  EPA  and  NYSDEC  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  and 
the  environment. 

EFFECTIVE  DATES:  This  "direct  final" 
action  will  be  effective  March  20,  2000 
unless  EPA  receives  significant  adverse 
or  critical  comments  by  February  18, 
2000.  If  written  significant  adverse  or 
critical  comments  are  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register,  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  should  be 
submitted  to:  Damian  J.  Duda,  Remedial 
Project  Manager,  Emergency  and 
Remedial  Response  Division,  U.S. 
Environmental  Protection  Agency, 
Region  II,  290  Broadwav,  20th  Floor, 
New  York,  New  York  10007-1866. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  contained  at:  U.S.  Envirorunental 
Protection  Agency,  Region  II,  Superfund 
Records  Center,  290  Broadway,  Room 
1828,  New  York,  New  York  10007-1866, 
(212)  637-4308,  Hours:  9:00  AM  to  5:00 
PM,  Monday  through  Friday^ 

Information  on  the  Site  is  also 
available  for  viewing  at  the  following 
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information 
Library.  28  Bed 
York  10536. 
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I.  Introduction 

EPA  Region  I  announces  the  deletion 
of  the  Katonah   /lunicipal  Well  site 
(Site),  located  ii  i  the  Village  of  Katonah, 
Westchester  County, 

the  National  Priorities 
List  (NPL)  and  Requests  public  comment 
on  this  action. '  he  NPL  constitutes 
appendix  B  of  4  [)  CFR  part  300,  which 
is  the  National  (]ontingency  Plan  (NCP). 
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subject  of  reme(  ial  actions  financed  by 
the  Hazardous  .*  ubstances  Superfund 
Response  Trust  i^und  (Fund).  Pursuant 
to  §  300.425(e){:  )  of  the  NCP.  any  site 
deleted  from  thi  NPL  remains  eligible 
for  Fund-financ  ;d  remedial  actions  in 
the  unlikely  eve  nt  that  conditions  at  the 
Site  warrant  su(  h  action. 
EPA  will  accept  comments, 
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(iii)  The  r^-nedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  at  the  Site  if 
future  Site  conditions  warrant  such 
actions.  Section  300.425(e)(3)  of  the 
NCP  provides  that  Fund-financed 
actions  may  be  taken  at  sites  that  have 
been  deleted  from  the  NPL.  Further, 
deletion  of  a  site  from  the  NPL  does  not 
affect  the  liability  of  responsible  parties 
or  impede  Agency  efforts  to  recover 
costs  associated  with  response  efforts. 

ni.  Deletion  Procedures 

The  following  procedures  are  being 
used  for  the  intended  deletion  of  this 
Site: 

(1)  EPA  Region  II  issued  a  Record  of 
Decision  (ROD)  in  September  1987, 
which  described  the  selected  remedy  at 
the  Site. 

(2)  A  Potentially  Responsible  Party 
(PRP)  designed  and  constructed  the 
remedy  at  the  Site.  EPA  and  the  State  of 
New  York  oversaw  the  design  and 
construction  activities.  EPA  prepared  a 
Final  Closeout  Report,  which 
documents  that  the  remedy  was 
implemented  in  accordance  with  the 
ROD. 

(3)  A  five-year  review,  dated 
September  30,  1997.  determined  that  the 
Site  remedies  are  achieving  their 
objectives  and  that  the  treatment  system 
is  operating  as  intended.  These 
remedies  remain  protective  of  public 
health  and  the  environment. 

(4)  EPA  Region  II  issued  a  Final 
Closeout  Report,  dated  January  3,  2000. 
which  found  that  responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions. 

(5)  EPA  Region  II  recommends 
deletion  and  has  made  all  the  relevant 
documents  available  in  the  regional 
office  and  local  information  repository. 

(6)  NYSDEC  has  concurred  with  the 
deletion  decision  in  a  letter  dated 
November  4,  1999. 

(7)  A  notice  has  been  published  in  a 
local  newspaper  and  has  been 
distributed  to  appropriate  Federal,  state 
and  local  officials  and  other  interested 
parties,  announcing  a  thirty  (30)  day 
dissenting  public  comment  period  on 
EPA's  Direct  Final  Action  to  Delete. 

EPA  is  requesting  only  dissenting 
comments  on  the  Direct  Final  Action  to 
Delete.  The  NCP  provides  that:EPA  shall 
not  delete  a  site  from  the  NPL  lintil  the 
public  has  been  afforded  an  opportunity 
to  comment  on  the  proposed  deletion. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 


impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management  of  Superfund  sites. 

EPA  Region  II  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  If 
necessary',  EPA  Region  II  will  prepare  a 
Responsiveness  Summary  to  address 
any  significant  comments  received 
during  the  public  comment  period. 

If  EPA  does  not  receive  significant 
adverse  or  critical  comments  and/or 
significant  new  data  submitted  during 
the  comment  period,  the  Site  will  be 
deleted  from  the  NPL  effective  March 
20,  2000. 

IV.  Basis  for  Intended  Site  Deletion 

The  Site  is  located  in  the  Village  of 
Katonah  (Village),  Town  of  Bedford 
(Town),  Westchester  County,  New  York 
and  is  situated  on  a  narrow  peninsula 
extending  eastward  into  the  Muscoot 
Reservoir,  which  supplies  drinking 
water  to  New  York  City. 

Before  it  was  shut  down  in  1978,  the 
Katonah  Municipal  Well  provided  over 
sixty  percent  of  the  water  supply  for 
6,200  people  in  the  Village. 

In  1978,  the  Westchester  County 
Department  of  Health  (WCDOH)  first 
discovered  organic  contamination, 
including  tetrachloroethylene  (also 
called  perchloroethylene  (PCE), 
dibromochloromethane, 
bromodichloromethane  and  bromoform, 
in  the  Katonah  Municipal  Well.  As  a 
result,  the  well  was  shut  down 
permanentlv. 

In  1979.  four  upgradient  dry  cleaning 
establishments  were  identified  as 
possible  contamination  sources.  The  dry 
cleaning  establishments  were  required 
by  WCDOH  to  pump  out  their  septic 
systems  and  to  modify  their  disposal 
techniques. 

On  September  25, 1987,  EPA  issued  a 
Record  of  Decision.  The  selected 
remedy  included  (1)  construction  of  a 
new  370  gpm  production  well  with  an 
air  stripper  and  disinfection  unit;  (2) 
controlling  contaminant  migration 
through  pumping  of  the  production  well 
and  treatment  of  extracted  groundwater; 
(3)  filling  and  sealing  the  existing 
Katonah  Municipal  Well  to  prevent  the 
further  migration  of  contaminants  into 
the  aquifer;  (4)  monitoring  of  the  treated 
water  to  detect  the  presence  of 
identified  contaminants  in  the  treated 
water;  and,  (5)  general  cleanup  of  the 
peninsula  area  to  remove  construction 
debris.  TTiis  remedy  is  considered  a 
containment  remedy.  Aquifer 
restoration  is  a  secondary  goal  which 
may  be  achieved  through  the  ongoing 
operation  of  the  system. 
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On  July  7,  1989,  EPA  entered  into  a 
Consent  Decree  with  the  Town  to 
conduct  the  remedial  action,  and 
construction  activities  were  completed 
in  May  1992. 

Construction  activities  consisted  of 
the  installation  of  (1)  a  new  370  gpm 
production  well  with  two  pumps,  (2)  a 
packed  column  air  stripping  tower 
designed  for  the  removal  of  99.4?/o  of 
PCE  to  a  level  of  less  than  1  part  per 
billion  (ppb)  in  the  effluent  and  (3)  a 
chlorination  system  for  disinfection. 
Since  September  1992,  treated  water  is 
discharged  to  the  Bedford  Consolidated 
Water  District  distribution  system  for 
use  as  a  drinking  water  supply.  The 
analyses  of  the^reated  water  samples 
from  the  Katonah  Municipal  Well  show 
that  the  levels  of  PCE  continue  to  be 
below  1  ppb. 

The  construction  completion  of  the 
remedies  were  documented  in  a 
Preliminary  Close  Out  report  dated  July 
7,  1992.  A  September  30,  1997  five-year 
review  found  the  remedies  to  be 
protective  of  human  health  and  the 
environment.  The  final  Close  Out 
Report,  dated  January  3,  2000,  found 
that  the  responsible  parties  or  other 
persons  have  implemented  all 
appropriate  required  actions. 

Actions  remaining  to  be  performed 
include  continuation  of  the  quarterly 


water  quality  sampling  program  and 
continuation  of  operation  and 
maintenance  activities.  The  O+M 
activities  for  the  Site  are  covered  under 
the  regulatoiy  authority  established 
under  the  Federal  Safe  Drinking  Water 
Act.  This  Site  is  also  subject  to  review 
of  the  remedies,  selected  under 
CERCLA,  every  five  years  in  accordance 
with  §  300.430(f)(4)(ii)  of  the  NCP.  The 
next  five-year  review  will  be  conducted 
on  or  before  September  30,  2002. 

V.  Action 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  Record  of  Decision.  Therefore,  no 
further  response  action  is  necessary. 
The  remedy  has  resulted  in  the 
significant  reduction  of  the  long-term 
potential  for  release  of  contaminants. 
Therefore,  human  health  and  potential 
environmental  impacts  have  been 
minimized.  EPA  and  the  State  of  New 
York  find  that  the  remedy  implemented 
continues  to  provide  adequate 
protection  of  human  health  and  the 
environment. 

The  State  of  New  York  concurs  with 
EPA  that  the  criteria  for  deletion  of  the 
release  have  been  met.  Therefore,  EPA 
is  deleting  the  Site  from  the  NPL. 

This  action  will  be  effective  March  20, 
2000.  However,  if  EPA  receives 


dissenting  comments  by  February  18, 
2000,  EPA  will  publish  a  document  that 
withdraws  this  action. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Penalties,  Superfund,  Water  pollution 
control.  Water  supply. 

Dated:  January  3.  2000. 
William  J.  Muszynski, 

Acting  Regional  Administrator.  Region  2. 

Part  300,  Title  40  of  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300— {AMENDED] 

1 .  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2):'E.O.  12777.  56  PR  54757,  3  CFR. 
1991  Comp.;  p.  351:  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
Katonah  Municipal  Well,  Town  of 
Bedford,  New  York. 

|FR  Doc.  00-1084  Filed  1-18-00:  8:45  ami 
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FOR  FURTHER  INFORMATION  COhTTACT: 
Richard  P.  Van  Diest.  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Adriiinistration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-Mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  prunes  produced  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  proposal 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
•  proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  proposal  invites  comments  on 
changes  to  the  undersized  regulation  in 
§  993.49(c)  of  the  prune  marketing  order 
for  the  2000-2001  crop  year  for  supply 
management  purposes.  The  regulation 
removes  prunes  passing  through 
specified  screen  openings.  For  French 
prunes,  the  screen  opening  would  be 
increased  from  ^%2  to  ^Vriz  of  an  inch 
in  diameter;  and  for  non-French  prunes, 
the  opening  would  be  increased  from 
2%2  to  ^%2  of  an  inch  in  diameter.  This 
rule  would  remove  the  smallest,  least 
desirable  of  the  marketable  size  dried 
prunes  produced  in  California  from 
human  consumption  outlets.  The  rule 
would  be  in  effect  from  August  1,  2000, 
through  July  31,  2001,  and  was 
unanimously  recommended  by  the 
Committee  at  a  November  30,  1999, 
meeting. 

Section  993.19b  of  the  prune 
marketing  order  defines  undersized 
prunes  as  prunes  which  pass  freely 
through  a  round  opening  of  a  specified 
diameter.  Section  993.49(c)  o&the  prune 
marketing  order  establishes  an 
undersized  regulation  of  2%2  of  an  inch 
for  French  prunes  and  ^"/32  of  an  inch 
for  non-French  primes.  These  diameter 
openings  have  been  in  effect  for  quality 
control  purposes.  Section  993.49(c)  also 
provides  that  the  Secretary  upon  a 
recommendation  of  the  Committee  may 
establish  larger  openings  for  undersized 
dried  prunes  whenever  it  is  determined 
that  supply  conditions  for  a  crop  year 
warrant  such  regulation.  Section 
993.50(g)  states  in  part:  "No  handler 
shall  ship  or  otherwise  dispose  of,  for 
human  consumption,  the  quantity  of 
prunes  determined  by  the  inspection 
service  pursuant  to  §  993.49(c)  to  be 
undersized  prunes.  *   *   *  Pursuant  to 
§  993.52,  minimum  standards,  pack 
specifications,  including  the  openings 
prescribed  in  §  993.49(c),  may  be 
modified  by  the  Secretary  on  the  basis 
of  a  recommendation  of  the  Committee 
or  other  information. 

Pursuant  to  the  authority  in  §  993.52 
of  the  order,  §  993.400  modifies  the 
undersized  prune  openings  prescribed 
in  §  993.49(c)  to  permit  openings  of  2%2 
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or  '^y-xi  of  an  inch  for  French  prunes  and 
2%2  or  ^%2  of  an  inch  for  non-French 
prunes. 

During  the  1974-75  and  1977-78  crop 
years,  the  undersized  prune  regulation 
was  established  by  the  Department  at 
2%2  of  an  inch  in  diameter  for  French 
prunes  and  ^%2  of  an  inch  in  diameter 
for  non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.401 
and  993.404,  respectively  (39  FR  32733, 
September  11,  1974;  and  42  FR  49802, 
September  28,  1977).  In  addition,  the 
Committee  recommended  and  the 
Department  established  volume 
regulation  percentages  during  the  1974- 
75  crop  year  with  an  undersized 
regulation  at  the  aforementioned  ^3/32 
and  2%2  inch  diameter  screen  sizes. 
During  the  1975-76  and  1976-77  crop 
years,  the  undersized  prune  regulation 
was  established  at  -V-ii  of  an  inch  for 
French  primes  and  ^"/32  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.402 
and  993.403  respectively  (40  FR  42530, 
September  15,  1975;  and  41  FR  37306, 
September  3,  1976).  The  prune  industry 
had  an  excess  supply  of  prunes — 
particularly  small  size  prunes.  Rather 
than  recommending  volume  regulation 
percentages  for  the  1975-76, 1976-77, 
and  1977-78  crop  years,  the  Committee 
recommended  the  establishment  of  an 
undersized  prune  regulation  applicable 
to  all  prunes  received  by  handlers  from 
producers  and  dehydrators  during  each 
of  those  crop  years. 

The  objective  of  the  undersized  prune 
regulations  during  each  of  those  crop 
years  was  to  preclude  the  use  of  small 
prunes  in  manufactured  prune  products 
such  as  juice  and  concentrate.  Handlers 
could  not  market  undersized  prunes  for 
human  consumption,  but  could  dispose 
of  them  in  nonhuman  outlets  such  as 
livestock  feed. 

With  these  experiences  as  a  basis,  the 
marketing  order  was  amended  on 
August  1,  1982,  establishing  the 
continuing  quality-related  regulation  for 
undersized  French  and  non-French 
prunes  under  §  993.49(c).  That 
regulation  has  removed  from  the 
marketable  supply  those  prunes  which 
are  not  desirable  for  use  in  prune 
products. 

As  in  the  1970's,  the  prune  industry 
is  currently  experiencing  an  excess 
supply  of  prunes — particularly  in  the 
smaller  sizes.  During  the  1998-99  crop 
year,  an  undersized  prune  regulation 
was  established  at  ^''/tz  of  an  inch  for 
French  prunes,  and  '"/iz  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  established  in  §993.405 
(63  FR  20058,  April  23,  1998).  With 
larger  than  desired  carryin  inventories 
and  a  1999-2000  prune  crop  of  about 


165,000  natural  condition  tons,  the 
Committee  unanimously  recommended 
continuing  with  an  undersized  prime 
regulation  at  ^'V32  of  an  inch  in  diameter 
for  French  prunes  and  •^%2  of  an  inch 
in  diameter  for  non-French  prunes. 
These  diameter  openings  were 
established  in  §  993.406  (64  FR  23759, 
May  4,  1999)  and  made  effective  from 
August  1,  1999.  through  July  31,  2000. 

For  the  1998-99,  the  carryin 
inventory  level  reached  a  record  high  of 
126,485  natural  condition  tons. 
Excessive  inventories  tend  to  dampen 
producer  returns,  and  cause  weak 
marketing  conditions.  The  carryin  for 
the  1999-2000  crop  year  was  reduced  to 
59,944  natural  condition  tons.  This 
reduction  was  due  to  the  low  level  of 
salable  production  in  1998-99  (about 
102,521  natural  condition  tons  and  50 
percent  of  a  normal  size  crop)  and  the 
undersized  prune  regulation.  According 
to  the  Committee,  the  desired  inventory 
level  to  keep  trade  distribution  channels 
full  while  awaiting  the  new  crop  has 
ranged  between  35,353  and  42,071 
natural  condition  tons  since  the  1996- 
97  crop  year,  while  the  actual  inventory 
has  ranged  between  59,944  and  126,485 
natural  condition  tons  since  that  year. 
The  desired  inventory  level  for  early 
season  shipments  fluctuates  from  year- 
to-year  depending  on  market  conditions. 

At  its  meeting  on  November  30, 1999, 
the  Committee  unanimously 
recommended  continuing  an  undersized 
prune  regulation  at  '^Vyi  of  an  inch  in 
diameter  for  French  prunes  and  ^%2  of 
an  inch  in  diameter  for  non-French 
prunes  during  the  2000-2001  crop  yecU 
for  supply  maiiagement  purposes.  This 
regulation  would  be  in  effect  from 
August  1,  2000,  through  July  31,  2001. 

The  Committee  estimated  that  there 
will  be  an  excess  of  about  8,200  natural 
condition  tons  of  dried  prunes  as  of  July 
31,  2000.  This  proposed  rule  would 
continue  to  remove  primarily  small- 
sized  prunes  from  human  consumption 
channels,  consistent  with  the 
undersized  prune  regulation  that  was 
implemented  for  the  1998-99  and  1999- 
2000  crop  years.  It  is  estimated  that 
approximately  5,100  natural  condition 
tons  of  small  prunes  would  be  removed 
from  human  consumption  channels 
during  the  2000-2001  crop  year.  This 
would  leave  sufficient  prunes  to  fill 
domestic  and  foreign  trade  demand 
during  the  2000-2001  crop  year,  and 
provide  an  adequate  carrj'out  on  July  31, 
2001,  for  early  season  shipments  until 
the  new  crop  is  available  for  shipment. 
According  to  the  Committee,  the  desired 
inventory  level  to  keep  trade 
distribution  channels  full  while 
awaiting  the  2000-2001  crop  is  about 
39,000  natural  condition  tons. 


In  its  deliberations,  the  Committee 
reviewed  statistics  reflecting:  (1)  A 
worldwide  prune  demand  which  has 
been  relatively  stable  at  about  260.000 
tons;  (2)  a  worldwide  oversupply  that  is 
expected  to  continue  growing  into  the 
next  century  (estimated  at  350,845 
natural  condition  tons  by  the  year  2003); 

(3)  a  continuing  oversupply  situation  in 
California  caused  by  increased 
production  from  increased  plantings 
and  higher  yields  per  acre  (between  the 
1990-91  and  1999-2000  crop  years,  the 
yield  ranged  from  1.2  to  2.6  versus  a  10- 
year  average  of  2.2  tons  per  acre);  and 

(4)  California's  continued  excess 
inventory  situation.  The  production  of 
these  small  sizes  ranged  from  1,332  to 
8,778  natural  condition  tons  during  the 
1990-91  through  the  1998-99  crop 
years.  The  Committee  concluded  that  it 
has  to  continue  utilizing  supply 
management  techniques  to  accelerate 
the  return  to  a  balanced  supply/demand 
situation  in  the  interest  of  the  California 
dried  prune  industry.  The  proposed 
changes  to  the  undersized  regulation  for 
the  2000-2001  crop  year  are  the  result  of 
these  deliberations,  and  the  Committee's 
desire  to  gradually  bring  supplies  in  line 
with  market  needs. 

The  industry's  oversupply  situation  is 
expected  to  continue  over  the  next  few  . 
years  due  to  new  prune  plantings  in 
recent  years  with  higher  yields  per  acre. 
These  plantings  have  a  higher  tree 
density  per  acre  than  the  older  prune 
plantings.  During  the  1990-91  crop 
year,  the  non-bearing  acreage  totaled 
5,900  acres;  but  by  1998-99,  the  non- 
bearing  acreage  had  quadrupled  to  more 
than  26,000  acres.  The  1996-97  through 
1998-99  yields  have  ranged  from  1.2  to 
2.6  tons  per  acre.  Over  the  last  10-years, 
the  average  was  2.2  tons  per  acre. 

The  1999-2000  dried  prune  crop  is 
expected  to  be  165,000  natural 
condition  tons.  Anothffr  large  crop  of 
about  200,000  natural  condition  tons  is 
expected  for  the  2000-2001  crop  year, 
partly  because  of  an  anticipated  increase 
in  bearing  acreaget 

Since  the  1997-98  crop  year, 
producer  prices  for  the  ''■*h->  of  an  inch 
in  diameter  French  pninfes  have  been 
about  $40-$50  per  ton, about  $260-5270 
per  ton  below  the  cost  of  production. 
The  lower  producer  prices  are  expected 
to  continue  as  an  incentive  for 
production  of  larger  size  prunes.  The 
larger  sizes  will  help  the  industry  better 
meet  the  increasing  market  demand  for 
lareer-sized  pitted  prunes. 

The  1998-99  and  1999-2000 
undersized  prune  rules  of  -*/:vz  of  an 
inch  for  French  prunes  and  '"/:t2  of  an 
inch  for  non-French  prunes  have 
expedited  the  reduction  of  small  prune 
inventories,  but  more  needs  to  be  done 
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to  bring  supplie  s  into  balance  with 
market  demand  The  excess  inventory 
on  July  31.  199<i.  was  17.873  natural 
condition  tons,  md  only  about  5,130 
natural  conditic  n  tons  of  dried  prunes 
are  expected  to  le  removed  from  the 
1999-2000  mar  letable  supply  by  the 
current  undersi  ^ed  regulation.  The 
Committee  belli  sves  that  the  same 
undersized  regi  lation  also  should  be 
implemented  di  iring  the  2000-2001 
crop  year  to  cor  tinue  reducing  the 
inventories  of  s  nail  prunes,  to  help 
reduce  the  expt  cted  large  2000-2001 
prune  crop,  ant  more  quickly  bring 
supplies  in  line  with  demand. 
Attainment  of  t  lis  goal  would  benefit  all 
of  the  producer  ;  and  handlers  of 
California  prun  ss. 

The  recommended  decision  of  June  1, 
1981  (46  FR  29;  71)  regarding 
undersized  prui  les  states  that  the 
undersized  prui  le  regulation  at  the 
-%2  and  2%2  ir  ch  diameter  size 
openings  woulc  be  continuous  for  the 
purposes  of  qua  lity  control  even  in 
above  parity  sit  lations.  It  further  states 
that  any  change  (i.e.,  increase)  in  the 
size  of  those  op  ;nings  would  not  be  for 
the  purpose  of  (  stablishing  a  new 
quality-related  ninimum.  Larger 
openings  woulc  only  be  applicable 
when  supply  cc  nditions  warranted  the 
regulation  of  a  1  irger  quantity  of  prunes 
as  undersized  p  runes.  Thus,  any 
regulation  pres<  ribing  openings  larger 
than  those  in  §  (93.49(c)  should  not  be 
implemented  w  len  the  grower  average 
price  is  expecte  i  to  be  above  pju'ity.  The 
season  average  jrice  received  by  prune 
growers  averag<  d  about  49  percent  of 
parity  during  the  1994  through  1998 
seasons  and  is  i  n  a  downward  trend.  As 
discussed  later,  the  average  grower  price 
for  prunes  duri  ig  the  2000-2001  crop 
year  is  not  expe  cted  to  be  above  parity, 
and  implement  ition  of  this  more 
restrictive  unde  rsized  regulation  would 
be  appropriate  n  reference  to  parity. 

Section  8e  of  the  Act  requires  that 
when  certain  di  imestically  produced 
commodities,  including  prunes,  are 
regulated  undei  a  Federal  marketing 
order,  imports  (  f  that  commodity  must 
meet  the  same  (  r  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestii  ally  produced 
commodity.  Th  s  action  v/ould  not 
impact  the  drie  1  prune  import 
regulation  beca  ise  the  action  would 
affect  volume  c  jntrol,  not  quality 
control.  The  sn  aller  diameter  openings 
of  2%:i  of  an  in(  ;h  for  French  prunes  and 
-"/^  of  an  inch  or  non-French  prunes 
were  implemer  ted  to  improve  product 
quality.  The  re(  ommended  increases  to 
^■*/:\-2  of  an  inch  in  diameter  for  French 
prunes  and  ^"/:i :  of  an  inch  in  diameter 


for  non-French 


prunes  are  for  purposes 


of  volume  control.  Therefore,  the 
increased  diameters  would  not  be 
applied  to  imported  prunes. 

Pursuant  to  requirements  set  forth  in 
the  Regulator)'  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultiiral 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  7  out  of  20  handlers  (35%)  shipped 
over  $5,000,000  worth  of  dried  prunes 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Thirteen  of  the  20  handlers  (65%) 
shipped  under  $5,000,000  worth  of 
prunes  and  could  be  considered  small 
handlers.  An  estimated  109  producers, 
or  less  than  9%  of  the  1,250  total 
producers,  would  be  considered  large 
growers  with  annual  incomes  over 
$500,000.  The  majority  of  handlers  and 
producers  of  California  dried  prunes 
may  be  classified  as  small  entities. 

This  proposed  rule  would  establish  an 
undersized  prune  regulation  of  -Vsz  of 
an  inch  in  diameter  for  French  prunes 
and  ^%2  of  an  inch  in  diameter  for  non- 
French  prunes  for  the  200Q-2001  crop 
year  for  inventory  management 
purposes.  This  change  in  regulation 
would  result  in  more  of  the  smaller 
sized  prunes  being  classified  as 
undersized  prunes  and  is  expected  to 
benefit  producers,  handlers,  and 
consumers.  The  larger  screen  openings 
currently  in  place  for  1999-2000  are 
expected  to  remove  only  5,130  tons  of 
dried  prunes  from  the  excess  marketable 
supply.  The  Committee  estimated  that 
there  will  be  an  excess  of  about  8,200 
natural  condition  tons  of  dried  prunes 
on  July  31,  2000.  Implementation  of  the 
larger  openings  in  2000-2001  is 


expected  ta  reduce  that  surplus  by  about 
5,100  tons. 

Because  the  benefits  and  costs  of  the 
proposed  action  would  be  directly 
proportional  to  tlie  quantity  of  -V32 
screen  French  prunes  and  ^"/32  screen 
non-French  prunes  produced  or 
handled,  small  businesses  should  not  be 
disproportionately  affected  by  the 
proposal.  While  variation  in  sugar 
content,  prune  density,  and  dry-away 
ratio  vary  from  county  to  county,  they 
also  vary  from  orchard  to  orchard  and 
season  to  season.  In  the  major  producing 
areas  of  the  Sacramento  and  San  Joaquin 
Valleys  (which  account  for  over  99 
percent  of  the  state's  production),  the 
prunes  produced  are  homogeneous 
enough  that  the  proposal  should  not  be 
viewed  as  inequitable  by  large  and  small 
producers  in  any  area  of  the  State. 

The  quantity  of  small  prunes  in  a  lot 
is  not  dependent  on  whetlier  a  producer 
or  handler  is  small  or  large;  but  is 
primarily  dependent  on  cultural 
practices,  soil  composition,  and  water 
costs.  The  cost  to  minimize  the  quantity 
of  small  prunes  is  similar  for  small  and 
large  entities.  The  anticipated  benefits 
of  this  rule  are  not  expected  to  be 
disproportionately  greater  or  lesser  for 
small  handlers  or  producers  than  for 
larger  entities.  The  only  additional  costs 
on  producers  and  handlers  expected 
from  the  increased  openings  would  be 
the  disposal  of  additional  tonnage  (now 
estimated  to  be  about  5,100  tons)  to 
nonhuman  consumption  outlets.  These 
costs  are  expected  to  be  minimal  and 
would  be  offset  by  the  benefits  derived 
by  the  elimination  of  some  of  the  excess 
supply  of  small-sized  prunes. 

At  tne  November  30, 1999,  meeting, 
the  Committee  discussed  the  financial 
impact  of  this  change  on  handlers  and 
producers.  Handlers  eind  producers 
receive  higher  returns  for  the  larger  size 
prunes.  Prunes  eliminated  through  the 
implementation  of  this  rule  have  very 
little  value.  As  mentioned  earlier,  the 
current  situation  for  producers  of  these 
small  sizes  is  quite  bleak  with  producers 
losing  about  $260-$270  on  every  ton 
delivered  to  handlers.  The  1999-2000 
grower  field  price  for  ^^32  screen  French 
prunes  ranges  between  $40  and  $50  per 
ton,  the  same  as  the  1998-99  crop  year. 
The  cost  of  drying  a  ton  of  such  primes 
is  $260  per  ton  at  a  4  to  1  dry-away 
ratio,  transportation  is  at  least  $20  per 
ton,  and  the  producer  assessment  paid 
to  the  California  Prune  Board  (a  body 
which  administers  the  State  marketing 
order  for  promotion)  is  $30  per  ton.  The 
total  cost  is  about  $310  per  ton  which 
equates  to  a  loss  of  about  $260-$270  per 
ton  for  every  ton  of  ^Vs-z  screen  French 
prunes  produced  and  delivered  to 
handlers. 
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Utilizing  data  provided  by  the 
Committee,  the  Department  has 
evaluated  the  impact  of  the  proposed 
undersized  regulation  change  upon 
producers  and  handlers  in  the  industry. 
The  analysis  shows  that  a  reduction  in 
the  marketable  production  and  handler 
inventories  could  result  in  higher 
season-average  prices  which  would 
benefit  all  producers.  The  removed  of 
the  smallest,  least  desirable  of  the 
marketable  dried  prunes  produced  in 
California  from  human  consumption 
outlets  would  eliminate  an  estimated 
5,100  tons  of  small-sized  dried  prunes 
during  the  2000-2001  crop  year  from 
the  marketplace.  This  would  help  lessen 
the  negative  marketing  and  pricing 
effects  resulting  from  the  excess 
inventory  situation  facing  the  industry. 
California  prune  handlers  reported  that 
they  held  59,944  tons  of  natural 
condition  prunes  on  July  31, 1999,  the 
end  of  the  1998-99  crop  year.  The 
59,944  ton  year-end  inventory  is  larger 
than  what  is  desired  for  early  season 
shipments  by  the  prune  industry.  The 
desired  industry  inventory  level  is 
based  on  an  average  12-week  supply  to 
keep  trade  distribution  channels  full 
while  awaiting  new  crop.  Currently,  it  is 
about  39,000  natural  condition  tons. 
This  leaves  a  1999-2000  inventory 
surplus  of  about  18,000  tons.  The  near 
normal  size  1999-2000  prune  crop 
(165,000  tons)  and  undersized 
regulation  will  help  reduce  the  siuplus, 
but  the  anticipated  large  2000-2001 
pnme  crop  is  expected  to  worsen  the 
supply  imbalance. 

As  the  marketable  dried  prune 
production  and  surplus  prime 
inventories  are  reduced  through  this 
proposal,  emd  producers  continue  to 
implement  improved  cultural  and 
thinning  practices  to  produce  larger- 
sized  prunes,  continued  improvement 
in  producer  returns  is  expected. 

For  the  1994-95  through  the  1998-99 
crop  years,  the  season  average  price 
received  by  the  producers  ranged  from 
a  high  of  $1 ,120  per  ton  to  a  low  of  $784 
per  ton  during  the  1998-99  crop  year. 
The  season  average  price  received  by 
producers  during  that  5-year  period 
averaged  about  49  percent  of  parity. 
Based  on  available  data  and  estimates  of 
prices,  production,  and  other  economic 
factors,  the  season  average  producer 
price  for  the  1999-2000  season  is 
expected  to  be  about  $905  per  ton,  or 
about  43  percent  of  parity. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  undersized  prune 
regulation  and  allowing  market 
dynamics  to  foster  pnme  inventory 
adjustments  through  lower  prices  on  the 
smaller  primes.  While  reduced  grower 


prices  for  small  prunes  are  expected  to 
contribute  toward  a  slow  reduction  in 
dried  prune  inventories,  the  Committee 
believed  that  the  undersized  rule  change 
is  needed  to  expedite  that  reduction. 
With  the  excess  tonnage  of  dried 
prunes,  the  Committee  also  considered 
establishing  a  reserve  pool  and 
diversion  program  to  reduce  the 
oversupply  situation.  These  initiatives 
were  not  supported  because  they  would 
not  specifically  eliminate  the  smallest, 
least  valuable  prunes  which  are  in 
oversupply.  Instead,  the  reserve  pool 
and  diversion  program  would  eliminate 
larger  size  prunes  from  human 
consumption  outlets.  Reserve  pools  for 
prunes  have  historically  been 
implemented  on  dried  prunes  regardless 
of  the  size  of  the  prunes.  While  the 
marketing  order  also  allows  handlers  to 
remove  the  larger  prunes  from  the  pool 
by  replacing  them  with  small  prunes 
and  the  value  difference  in  cash,  this 
exchange  would  be  cumbersome  and 
expensive  to  administer  compared  to 
the  proposal. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  incltfding  prunes,  are 
regulated  under  a  Federd  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  thfe  domestically  produced 
commodity.  This  action  does  not  impact  , 
the  dried  prune  import  regulation 
because  the  action  to  be  implemented  is 
for  inventory  management,  not  quality 
control  purposes.  The  smaller  diameter 
openings  of  ^%2  of  an  inch  for  French 
pruned  and  ^%2  of  an  inch  for  non- 
French  prunes  were  implemented  for 
the  purpose  of  improving  product 
quality.  The  recommended  increases  to 
^•♦/32  of  an  inch  in  diameter  for  French 
prunes  and  ^"732  of  an  inch  in  diameter 
for  non-French  prunes  are  for  purposes 
of  inventory  management.  Therefore, 
the  increased  diameters  would  not  be 
applied  to  imported  prunes. 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  dried  prune  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
prune  industry  and  all  interested 
persons  were  invited  to  attend  the 


meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  30, 
1999,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue.  The 
Committee  itself  is  composed  of  twenty- 
two  members.  Seven  are  handlers, 
fourteen  are  producers,  and  one  is  a 
public  member.  Moreover,  the 
Committee  and  its  Supply  Management 
Subcommittee  have  been  monitoring  the 
supply  situation,  and  this  proposed  rule 
reflects  their  deliberations  completely. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fioiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  inay 
be  viewed  at  the  following  website: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  Committee  has  requested  a 
comment  period  through  April  17,  2000, 
to  allow  interested  persons  to  respond 
to  this  proposal.  This  longer  comment 
period  is  needed  to  give  the  Committee 
more  time  to  observe  the  bloom  period 
during  the  spring  and  industry 
shipment  trends  during  the  year  and 
allow  sufficient  time  to  comment  to  the 
Department  concerning  any  changes 
deemed  appropriate.  All  written 
comments  timely  received  will  be 
considered  before  a  final  determination 
is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  proposed  to 
be  amended  as  follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  A  new  §  993.407  is  added  to  read 
as  follows: 

§993.407    Undersized  prune  regulation  for 
the  2000-2001  crop  year. 

Pursuant  to  §§  993.49(c)  and  993.52, 
an  undersized  prune  regulation  for  the 
2000-2001  crop  year  is  hereby 
established.  Undersized  prunes  are 
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prunes  which 
follows:  for 
inch  in  diamet^ 
prunes,  ^%2  of 

Dated:  January 
Robert  C.  Keeney 

Deputy  Administkator. 

Progmins. 

[FR  Doc.  00-1222 

BILUNG  COD€  3410-  12-P 


through  openings  as 
Freiich  prunes,  ^Vaz  of  an 
:  for  non-French 
m  inch  in  diameter. 

12,  2000. 

',  Fruit  and  Vegetable 
Filed  1-18-00;  8:45  am) 


FEDERAL  TRA  3E  COMMISSION 

16  CFR  Parts  2  >0  and  310 

Notice  of  Intend  to  Request  Public 
Comments  on  Guides  for  the 
Household  Furtiiture  Industry  and  the 
Telemarketing  Bales  Rule 


agency:  Federa 
action:  Notice  i  >f 
public  comments 


p.  It 


:  revK  iw 


;tD 


til 


ajiy 
ot  ler 


SUMMARY:  As 
systematic 
Commission  (" 
guides,  the 
that  it  intends 
comments  on 
Household 
Telemarketing 
The  Commission 
on,  among  other 
impact  of,  and 
the  rule  and  gu 
between  the  ru 
IdHal,  or  other 
regulations;  an( 
and  guides  of 
economic,  or 
Commission 
for  or  the 
should  be 
publish  requests 
FOR  FURTHER 
Further  details 
the  contact 
particular  item 
SUPPLEMENTARY 
Commission  i 
of  and  solicit 
following 

(1)  Guides  fo: 
Furniture  Indu 

Agency 
Ware,  Federal 
Southeast  Regi 
Building,  60 
Atlanta,  GA 

(2) 
Part  310 

Agency 
Harrington- 
Commission, 
Protection,  Div 
Practices,  Roor  i 


of  its  ongoing 
of  all  Federal  Trade 
I  Commission")  rules  and 
Conlmission  gives  notice 
request  public 
e  Guides  for  the 
Furiiture  Industry  and  the 
1  Jales  Rule  during  2000. 
will  request  comments 
things,  the  economic 
1  he  continuing  need  for, 
des;  possible  conflict 
and  guides  and  state, 
federal  laws  or 
the  effect  on  the  rule 
technological, 
industry  changes.  No 
de  termination  on  the  need 
substi  ince  of  the  rule  or  guides 
inferred  from  the  intent  to 
for  comments. 


;  durii  g 


Trade  Commission, 
intent  to  request 


pi  ibli 


INI  '0RMAT10N  CONTACT: 
may  be  obtained  from 
per!  on  listed  for  each 

INFORMATION:  The 
niends  to  initiate  a  review 
ic  comments  on  the 
2000: 
the  Household 
I  try,  16  CFR  part  250. 
Contact:  Ingrid  E.  Whittaker- 
rade  Commission, 
Suite  5M35,  Midrise 
Fojrsyth  Street,  S.W., 
30  103,  (404)6561364. 
Telemarketing  Sales  Rule,  16  CFR 

Contkct:  Catherine  C. 
Mc!  Jride,  Federal  Trade 
Bureau  of  Consumer 
sion  of  Marketing 
H238,  600 


I  in, 


Pennsylvania  Ave.,  NW,  Washington, 
DC  20580,  (202)  326-2452. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary.  % 

[FR  Doc.  00-993  Filed  1-18-O0;  8:45am] 
BILUNG  CODE  6750-01-41 


DEPARTMENT  OF  DEFENSE 

32  CFR  Part  326 

National  Reconnaissance  Office; 
National  Reconnaissance  Office 
Privacy  Act  Program 

agency:  National  Reconnaissance 

Office,  DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
establishes  the  National  Reconnaissance 
Office  Privacy  Act  Program.  This  rule 
establishes  policies  and  procedures  for 
implementing  the  NRO  Privacy 
Program,  and  delegates  authorities  and 
assigns  responsibilities  for  the 
administration  of  the  NRO  Privacy 
Program 

DATES:  Comments  must  be  received  by 

March  20,  2000,  to  be  considered  by  lie 

agency. 

ADDRESSES:  National  Reconnaissance 

Office,  Information  Access  and  Release 

Center,  14675  Lee  Road.  Chantilly,  VA 

20151-1715. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  Freimann  at  (703)  808-5029. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  'Regulatory 
Planning  and  Review' 

It  has  been  determined  that  32  CFR 
part  321  is  not  a  significant  regulatory 
action.  The  nile  does  not: 

(1)  Have  an  annual  effect  to  the 
economy  of  $100  million  or  more;  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
state,  loccd,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Matericdly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 


Public  Law  96-354,  'Regulatory 
Flexibility  Act'  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  smcdl  entities. 

Public  Law  96-511,  'Paperwork 
Reduction  Act'  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  32  CFR  Part  326 

Privacy 

Accordingly,  Title  32  of  the  CFR  is 
proposed  to  be  amended  in  Chapter  I, 
subchapter  O,  by  adding  part  326  to 
read  as  follows: 

PART  326— NATIONAL 
RECONNAISSANCE  OFFICE  PRIVACY 
ACT  PROGRAM 


Sec. 

326.1 

326.2 

326.3 

326.4 

326.5 

326.6 


Purpose. 
Application. 
Definitions. 
Policy. 

Responsibilities. 

Policies  for  processing  requests  for 
records. 

326.7  Procedures  for  collection. 

326.8  Procedures  for  requesting  access. 

326.9  Procedures  for  disclosure  of 
requested  records. 

326.10  Procedures  to  appeal  denial  of 
access  to  requested  record. 

326.11  Special  procedures  for  disclosure  of 
medical  and  psychological  records. 

326.12  Procedures  to  request  amendment  or 
correction  of  record. 

326.13  Procedures  to  appeal  denial  of 
amendment. 

326.14  Disclosure  of  record  to  person  other 
than  subject. 

326.15  Fees. 

326.16  Penalties. 

326.17  Exemptions. 

Authority:  Pub.  L.  93-579,  88  Stat  1896  ts' 
U.S.C.  552a). 

§326.1     Purpose. 

This  part  implements  the  basic 
policies  and  procedures  outlined  in  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  and  32  CFR  part  310;  and 
establishes  the  National  Reconnaissance 
Office  Privacy  Program  (NRO)  by  setting 
policies  and  procedures  for  the 
collection  and  disclosxue  of  information 
maintained  in  records  on  individuals, 
the  handling  of  requests  for  amendment 
or  correction  of  such  records,  appeal 
and  review  of  NRO  decisions  on  these 
matters,  and  the  application  of 
exemptions. 
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§326.2    Application. 

Obligations  under  this  part  apply  to 
all  employees  detailed,  attached,  or 
assigned  to  or  authorized  to  act  as 
agents  of  the  National  Reconnaissance 
Office.  The  provisions  of  this  part  shall 
be  made  applicable  by  contract  or  other 
legally  binding  action  to  government 
contractors  whenever  a  contract  is-  let 
for  the  operation  of  a  system  of  records 
or  a  portion  of  a  system  of  records. 

§  326.3    Definitions. 

Access.  The  review  or  copying  of  a 
record  or  its  parts  contained  in  a  system 
of  records  by  a  requester. 

Agency.  Any  executive  or  military 
department,  other  establishment,  or 
entity  included  in  the  definition  of 
agency  in  5  U.S.C.  522(f). 

Control.  Ownership  or  authority  of 
the  NRO  pursuant  to  federal  statute  or 
privilege  to  regulate  official  or  public 
access  to  records. 

Disclosure.  The  authorized  transfer  of 
any  personal  information  from  a  system 
of  records  by  any  means  of 
communication  (such  as  oral,  written, 
electronic,  mechanical,  or  actual  review) 
to  any  person,  private  entity,  or 
government  agency  other  than  the 
subject  of  the  record,  the  subject's 
designated  agent,  or  the  subject's  legal 
guardian. 

He,  him,  and  himself.  Genetically 
used  in  this  part  to  refer  to  both  males 
and  females. 

Individual  or  requester.  A  living 
citizen  of  the  U.S.  or  an  alien  lawfully 
admitted  to  the  U.S.  for  permanent 
residence  and  to  whom  a  record  might 
pertain.  The  legal  guardian  or  legally 
authorized  agent  of  an  individual  has 
the  same  rights  as  the  individued  and 
may  act  on  his  behalf.  No  rights  are 
vested  in  the  representative  of  a  dead 
person  or  in  persons  acting  in  an 
entrepreneurial  (for  example,  sole 
proprietorship  or  partnership)  capacity 
under  this  part. 

Interested  party.  Any  official  in  the 
executive  (including  military), 
legislative,  or  judicial  branches  of 
government,  U.S.  or  foreign,  or  U.S. 
Government  contractor  who,  in  the  sole 
discretion  of  the  NRO,  has  a  subject 
matter  or  physical  interest  in  the 
documents  or  information  at  issue. 

Maintain.  To  collect,  use,  store, 
disclose,  retain,  or  disseminate  when 
used  in  coimection  with  records. 

Originator.  The  NRO  employee  or 
contractor  who  created  the  document  at 
issue  or  his  successor  in  office  or  any 
official  who  has  been  delegated  release 
or  declassification  authority  pursuant  to 
law. 

Personal  information.  Information 
about  any  individual  that  is  intimate  or 


private  to  the  individual,  as 
distinguished  from  'corporate 
information'  which  is  in  the  public 
domain  and  related  solely  to  the 
individual's  official  functions  or  public 
life  (i.e.,  employee's  name,  job  title, 
work  phone,  grade/rank,  job  location). 

Privacy  Act  Coordinator.  The  NRO 
Information  and  Access  Release  Center 
Chief  who  serves  as  the  NRO  manager 
of  the  information  review  and  release 
program  instituted  under  the  Privacy 
Act. 

Record.  Any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  the 
NRO,  including,  but  not  limited  to,  the 
individual's  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history,  and 
that  contains  the  individual's  name  or 
identifying  number  (such  as  Social 
Security  or  employee  number),  symbol, 
or  other  identifying  particular  assigned 
to  the  individual,  such  as  fingerprint, 
voice  print,  or  photograph.  Records 
include  data  about  individuals  which  is 
stored  in  computers. 

Responsive  record.  Documents  or 
records  that  the  NRO  has  determined  to 
be  within  the  scope  of  a  Privacy  Act 
request. 

Routine  use.  The  disclosure  of  a 
record  outside  the  Department  of 
Defense  (DoD)  for  a  use  that  is 
compatible  with  the  purpose  for  which 
the  information  was  collected  and 
maintained  by  NRO.  Routine  use 
encompasses  not  only  common  or 
ordinary  use,  but  also  all  the  proper  and 
necessary  uses  of  the  record  even  if  such 
uses  occur  infrequently.  All  routine  uses 
must  be  published  in  the  FEDERAL 
REGISTER. 

System  managers.  Officials  who  have 
overall  responsibility  for  a  Privacy  Act 
system  of  records. 

System  notice.  The  official  public 
notice  published  in  the  Federal  Register 
of  the  existence  and  general  content  of 
the  system  of  records. 

System  of  records.  A  group  of  any 
records  under  the  control  of  the  NRO 
from  which  information  is  retrieved  by 
the  name  of  an  individual  or  by  some 
identiiying  number,  symbol,  or  other 
identifying  particular  assigned  to  that 
individual. 

Working  days.  Days  when  the  NRO  is 
operating  and  specifically  excludes 
Saturdays,  Sundays,  and  legal  public 
holidays. 

§326.4    Policy. 

(a)  Records  about  individuals. — (1) 
Collection.  The  NRO  will  safeguard  the 
privacy  of  individuals  identified  in  its 
records.  Information  about  an 
individual  will,  to  the  greatest  extent 


practicable,  be  collected  directly  from 
the  individual,  and  personal 
information  will  be  protected  from 
unintentional  or  unauthorized 
disclosure  by  treating  it  as  marked  'For 
Official  Use  Only.'  Access  to  personal 
information  will  be  restricted  to  those 
employees  whose  official  duties  require 
it  during  the  regular  course  of  business. 

(i)  Privacy  Act  Statement.  When  an 
individual  is  requested  to  furnish 
personal  information  about  himself  for 
inclusion  in  a  system  of  records,  a 
Privacy  Act  Statement  is  required  to 
enable  him  to  make  an  informed 
decision  whether  to  provide  the 
information  requested.  A  Privacy  Act 
Statement  may  appear,  in  order  of 
preference,  at  the  top  or  bottom  of  a 
form,  on  the  reverse  side  of  a  form,  or 
attached  to  the  form  as  a  tear-off  sheet. 

(ii)  Social  Security  Numbers  (SSNs).  It 
is  unlawful  for  any  governmental 
agency  to  deny  an  individual  any  right, 
benefit,  or  privilege  provided  by  law 
because  the  individual  refuses  to 
provide  his  SSN.  However,  if  a  federal 
statute  requires  that  the  SSN  be 
furnished  or  if  the  SSN  is  required  to 
verify'  the  identity  of  an  individual  in  a 
system  of  records  that  was  established 
and  in  use  before  January  1,  1975,  this 
restriction  does  not  apply.  When 
collecting  the  SSN.  a  'qualified'  Privacy 
Act  Statement  must  be  provided  even  if 
the  SSN  will  not  be  maintained  in  a 
system  of  records.  The  'qualified' 
Privacy  Act  Statement  shall  inform  the 
individual  whether  the  disclosure  is 
mandatory  or  voluntary,  by  what 
statutory  or  other  authority  such 
number  is  solicited,  and  what  uses  will 
be  made  of  it. 

(2)  Maintenance.  The  NRO  will 
maintain  in  its  records  only  such 
information  about  an  individual  which 
is  accurate,  relevant,  timely,  and 
necessary  to  accomplish  a  purpose 
which  is  required  by  statute  or 
Executive  Order.  All  records  used  by  the 
NRO  to  make  determinations  about 
individuals  will  be  maintained  with 
such  accuracy  and  completeness  as  is 
reasonably  necessary  to  assure  fairness 
to  the  individual. 

(3)  Existence.  The  applicability  of  the 
Privacy  Act  depends  on  the  existence  of 
an  identifiable  record.  The  procedures 
described  in  NRO  regulations  do  not 
require  that  a  record  be  created  or  that 
an  individual  be  given  access  to  records 
that  are  not  retrieved  by  name  or  other 
iiidividual  identifier.  Nor  do  these 
procedures  entitle  an  individual  to  have 
access  to  any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding.  NRO  will  maintain  only 
those  systems  of  records  that  have  been 
described  through  notices  published  in 
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(4)  To  the  Census  Bureau  for  the 
purpose  of  conducting  a  census  or 
survey  or  related  activity  authorized  by 
law. 

(5)  To  a  recipient  who  has  provided 
the  NRO  with  advance,  adequate  written 
assurance  that  the  record  will  be  used 
solely  as  statistical  research  and  that  the 
record  is  to  be  transferred  in  a  form  in 
which  the  individual  is  not  identifiable. 

(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  U.  S.  Government. 

(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  U.S.  for  a  civil  or  criminal  law 
enforcement  activity  if  such  activity  is 
authorized  by  law  and  if  the  head  of  the 
agency  or  governmental  entity  has  made 
a  written  request  to  the  NRO  specifying 
the  particular  portion  of  the  record  and 
the  law  enforcement  activity  for  which 
the  record  is  sought  (blanket  requests 
will  not  be  accepted);  a  record  may  also 
be  disclosed  to  a  law  enforcement 
agency  at  the  initiative  of  the  NRO 
pursuant  to  the  blanket  routine  use  for 
law  enforcement  when  criminal  conduct 
is  indicated  in  the  record. 

(8)  To  a  person  showing  compelling 
circumstances  affecting  the  health  or 
safety  of  an  individual  if,  upon  such 
disclosure,  notification  is  sent  to  the  last 
known  address  of  the  individual  to 
whom  the  record  pertains  (emergency 
medical  information  may  be  released  by 
telephone). 

(9)  To  Congress  or  any  committee, 
joint  committee,  or  subcommittee  of 
Congress  with  respect  to  a  matter  under 
its  jurisdiction.  This  provision  does  not 
authorize  the  disclosure  of  a  record  to 
members  of  Congress  acting  in  their 
individual  capacities  or  on  behalf  of 
their  constituents  making  third  party 
requests.  However,  such  releases  may  be 
made  pursuant  to  the  blanket  routine 
use  for  Congressional  inquiries  when  a 
constituent  has  sought  the  assistance  of 
his  Congressman  for  the  constituent's 
individual  record(s). 

(10)  To  the  Comptroller  General  or 
any  of  his  authorized  representatives  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office. 

(11)  Pursuant  to  an  order  of  a  court  of 
competent  jurisdiction.  When  the  record 
is  disclosed  under  compulsory  legal 
process  and  when  the  issuance  of  that 
order  or  subpoena  is  made  public  by  the 
court  which  issued  it,  the  NRO  will 
make  reasonable  efforts  to  notify  the 
individual  to  whom  the  record  pertains 
by  mail  at  the  most  recent  address 
contained  in  NRO  records. 


(12)  To  a  consumer  reporting  agency 
in  accordance  with  31  U.S.C.  3711(f). 

(d)  Allocation  of  resources.  NRO 
components  shal^exercise  due  diligence 
in  their  responsibilities  under  the 
Privacy  Act  and  must  devote  a 
reasonable  level  of  personnel  to  respond 
to  requests  on  a  'first-in,  first-out'  basis. 
In  allocating  Privacy  Act  resources,  the 
component  shall  consider  its  imposed 
business  demands,  the  totality  of 
resources  available  to  it,  the  information 
review  and  release  demands  imposed  by 
Congress  and  other  governmental 
authorities,  and  the  rights  of  the  public 
under  various  disclosure  laws.  The  PA 
Coordinator  will  establish  priorities  for 
cases  consistent  with  established  law  to 
ensure  that  smaller  as  well  as  larger 
'project'  cases  receive  equitable 
attention. 

(e)  Written  permission  for  disclosure. 
Disclosures  made  under  circumstances 
not  delineated  in  this  part  shall  be  made 
only  if  the  written  permission  of  the 
individual  involved  has  been  obtained. 
Written  permission  shall  be  recorded  on 
or  appended  to  the  document 
transmitting  the  personal  information  to 
the  other  agency,  in  which  case  no 
separate  accounting  of  the  disclosure 
need  be  made.  Written  permission  is 
required  in  each  case;  that  is,  once 
obtained,  written  permission  for  one 
case  does  not  constitute  blanket 
permission  for  other  disclosures. 

(f)  Coordination  with  other 
government  agencies.  Records  systems 
of  the  NRO  may  contain  records 
originated  by  other  agencies  that  may 
have  claimed  exemptions  for  them 
under  the  Privacy  Act.  Where 
appropriate,  coordination  will  be 
effected  with  the  originating  agency. 
The  NRO  will  comply  with  the 
instructions  issued  by  another  agency 
responsible  for  a  system  of  records  (e.g.. 
Office  of  Personnel  Management)  in 
granting  access  to  such  records.  Records 
containing  information  or  interests  of 
another  government  agency  will  not  be 
released  until  coordination  with  the 
other  agency  involved.  A  request  for 
information  pertaining  to  the  individual 
in  an  NRO  record  system  received  from 
another  federal  agency  will  be 
coordinated  with  the  originating  agency. 

(g)  Accounting  for  disclosure.  Except 
for  disclosures  made  under  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  an 
accurate  account  of  the  disclosures  shall 
be  kept  by  the  record  holder  in 
consultation  with  the  Privacy  Act 
Coordinator  (PA  Coordinator).  There 
need  not  be  a  notation  on  a  single 
document  of  every  disclosure  of  a 
particular  record.  The  record  holder 
should  be  able  to  construct  from  its 
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system  of  records  the  accounting 
information: 

(1)  When  required  by  the  individual 
to  whom  the  record  pertains,  or 

(2)  When  necessary  to  inform 
previous  recipients  of  any  amended 
records.  The  accounting  shall  be 
retained  for  at  least  five  years  or  for  the 
life  of  the  record,  whichever  is  longer, 
to  be  available  for  review  by  the  subject 
of  the  record  at  his  request  except  for 
disclosures  made  under  paragraph  (c)(7) 
of  this  section. 

(h)  Application  of  rules.  Any  request 
for  access,  amendment,  correction,  etc., 
of  personal  record  information  in  a 
system  of  records  by  an  individual  to 
whom  such  information  pertains  will  be 
governed  by  the  Privacy  Act  of  1974,  as 
amended,  DoD  regulatory  authority,  and 
this  part,  exclusively.  Any  denial  or 
exemption  of  all  or  part  of  a  record  from 
access,  disclosure,  amendment, 
correction,  etc.,  will  be  processed  under 
DoD  regulatory  authority  and  this  part, 
unless  court  order  or  other  competent 
authority  directs  otherwise. 

(i)  First  Amendment  rights.  No  NRO 
official  or  component  may  maintain  any 
information  pertaining  to  the  exercise 
by  an  individual  of  his  rights  under  the 
First  Amendment  without  the 
permission  of  that  individual  unless 
such  collection  is  specifically 
authorized  by  statute  or  pertains  to  an 
authorized  law  enforcement  activity. 

(j)  Non-system  information  on 
individuals.  The  following  information 
is  not  considered  part  of  personal 
records  systems  reportable  under  this 
part  and  may  be  maintained  by  NRO  for 
ready  identification,  contact,  and 
property  control  purposes  only, 
provided  it  is  not  maintained  in  a 
system  of  records.  If  at  any  time  the 
information  described  in  this  paragraph 
is  being  maintained  in  a  system  of 
records,  the  information  is  subject  to  the 
Privacy  Act. 

(1)  identification  information  at 
doorways,  building  directories,  desks, 
lockers,  name  tags,  etc. 

(2)  Geographical  or  agency  contact 
cards. 

(3)  Property  receipts  and  control  logs 
for  building  passes,  credentials, 
vehicles,  etc. 

(4)  Personal  working  notes  of 
employees  that  are  merely  an  extension 
of  the  author's  memory,  if  maintained 
properly,  do  not  come  under  the  Privacy 
Act.  Personal  notes  are  not  considered 
official  NRO  records  if  they  meet  the 
following  requirements: 

(i)  Keeping  or  discarding  notes  must 
be  at  the  sole  discretion  of  the  author. 
Any  requirement  by  supervising 
authority,  whether  by  oral  or  written 
directive,  regulation,  policy,  or  memo  to 


maintain  such  notes,  likely  would  cause 
the  notes  to  become  official  agency 
records. 

(ii)  Such  notes  must  be  restricted  to 
the  author's  personal  use  as  memory 
aids,  and  only  the  author  may  have 
access  to  them.  Passing  them  to  a 
successor  or  showing  them  to  other 
personnel  (including  supporting  staff 
such  as  secretaries)  would  likely  cause 
them  to  become  agency  records. 

(5)  Rosters.  The  NRO  has  no 
restriction  against  rosters  that  contain 
only  corporate  information  such  as 
name,  work  telephone  number,  and 
position.  Good  recordkeeping  practices 
dictate  that  only  rosters  that  are  relevant 
and  necessary  to  the  NRO's  operations 
may  be  maintained,  and  therefore 
convenience  rosters,  which  by 
definition  do  not  satisfy  the  test,  may 
not  be  maintained. 

§326.5    Responsibilities. 

(a)  The  Director.  NRO  (DNRO): 

(1)  Supervises  the  execution  of  the 
Privacy  Act  and  this  part  within  the 
NRO.  ' 

(2)  Appoints: 

(i)  The  Chief,  Information  Access  and 
Release  Center  as  the  NRO  Privacy  Act 
Coordinator. 

(ii)  The  Director  of  Security,  the 
Director  of  Policy,  and  the  NRO  General 
Counsel  as  the  NRO  Appeals  Panel;  and 

(iii)  The  Chief  of  Staff  as  the  Senior 
Official  for  Privacy  Policy  and  the 
Privacy  Act  Appeal  Authority. 

(b)  The  Privacy  Act  Coordinator, 
NRO: 

(1)  Establishes,  issues,  and  updates 
policy  for  the  NRO  Privacy  Act  Program, 
monitors  compliance,  and  serves  as  the 
principal  NRO  point  of  contact  on  all 
Privacy  Act  matters. 

(2)  Receives,  processes,  and  responds 
to  all  Privacy  Act  requests  received  by 
the  NRO,  including: 

(i)  Granting,  granting  in  part,  or 
denying  an  initial  Privacy  Act  request 
for  access  or  amendment  to  a  record, 
and  notifying  a  requester  of  such  actions 
taken  in  regard  to  that  request. 

(ii)  Granting  a  requester  access  to  all 
or  part  of  a  record  under  dispute  when, 
after  a  review,  a  decision  is  made  in 
favor  of  a  requester. 

(iii)  Directing  the  appropriate  NRO 
component  to  amend  a  record  and 
advising  other  record  holders  to  amend 
a  record  when  a  decision  is  made  in 
favor  of  a  requester. 

(iv)  Notifying  a  requester,  if  a  request 
is  denied,  of  the  reasons  for  denial  and 
the  procedures  for  appeal  to  the  Privacy 
Act  Appeal  Authority. 

(v)  Notifying  a  requester  of  his  right 
to  file  a  concise  statement  of  his  reasons 
for  disagreement  with  the  NRO's  refusal 
to  amend  a  record. 


(vi)  Directing  that  a  requester's 
statement  of  reasons  for  the  request  to 
amend,  his  concise  statement  of 
disagreement  with  the  NRO's  refusal  to 
amend  a  record,  and  the  NRO's  letter  of 
denial  be  included  in  the  file  containing 
the  disputed  record. 

(vii)  Referring  all  appeals  to  the 
Privacy  Act  Appeals  Panel  and  Appeal 
Authority. 

(viii)  Notifying  a  requester  of  any 
required  fees  and  delivering  such 
collected  fees  to  the  Comptroller. 

(ix)  Obtaining  supplemental 
information  from  the  requester  when 
required. 

(3)  Serves  as  the  NRO  point  of  contact 
with  the  Defense  Privacy  Office. 

(4)  Reviews  NRO  use  of  records,  and 
at  least  40  calendar  days  prior  to 
establishing  a  new  agency  system  of 
records,  ensures  that  new  or  amended 
notices  are  prepared  and  published  in 
the  Federal  Register  consistent  with  the 
requirements  of  32  CFR  part  310: 

(5)  Coordinates  with  forms  managers 
to  ensure  that  a  Privacy  Act  Statement 
is  on  all  forms  or  in  all  other  methods 
used  to  collect  personal  information  for 
inclusion  in  any  NRO  records  system: 

(6)  Prepares  the  NRO  Privacy  Act 
report  for  submission  to  the  DoD 
Privacy  Office  and  to  other  authorities, 
as  required  by  32  CFR  part  310. 

(7)  Reviews  all  procedures,  including 
forms,  which  require  an  individual  to 
furnish  information  for  conformity'  with 
the  Privacy  Act. 

(8)  Retains  the  accounting  of 
disclosures  for  at  least  five  years  or  for 
the  life  of  the  record,  whichever  is 
longer,  to  be  available  for  review  by  the 
subject  of  the  record  at  his  request 
except  for  disclosures  made  under 
paragraph  (c)(7)  of  §  326.4;  and 

(9)  Develops  and  oversees  Privacy  Act 
Program  training  for  NRO  persoimel. 

(c)  The  Privacy  Act  Appeals  Panel, 
NRO: 

(1)  Meets  and  reviews  all  denials 
appealed  by  means  of  the  NRO  internal 
appeals  process;  and 

(2)  Recommends  a  finding  to  the 
Privacy  Act  Appeal  Authority  by  a 
majority  vote  of  those  present  at  the 
meeting  and  based  on  the  written  record 
and  the  panel's  deliberations. 

(d)  The  Privacy  Act  Appeal  Authority, 
NRO: 

(1)  Determines  all  NRO  Privacy  Act 
appeals. 

(2)  Reports  the  determination  to  the 
PA  Coordinator. 

(3)  Signs  the  final  appeal  letter  to  the 
requester. 

(e)  General  Counsel,  NRO: 

(1)  Ensures  uniformity  in  NRO  legal 
positions  concerning  the  Privacy  Act 
and  reviews  proposed  responses  to 
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Privacy  Act  req  lests  to  ensure  legal 
sufficiency,  as  <  ppropriate. 

(2)  Consults  ^  rith  DoD  General 
Counsel  on  fina   denials  that  may  be 
inconsistent  wi  h  other  final  decisions 
within  DoD:  rai  ses  new  legal  issues  of 
potential  signif  cance  to  other 
government  ag€  ncies. 

(3)  Provides  £  dvice  and  assistance  to 
the  DNRO,  the  'A  Coordinator,  and 
component  Din  ctors,  as  required,  in  the 
discharge  of  th«  ir  responsibilities 
pertaining  to  th  3  Privacy  Act. 

(4)  Advises  o  i  all  legal  matters 
concerning  the  'rivacy  Act,  including 
legal  decisions,  rulings  by  the 
Department  of )  ustice,  and  actions  by 
DoD  and  other  i  lommissions  on  the 
Privacy  Act. 

(5)  Approves  all  Privacy  Act 
Statements  pric  r  to  theij  reproduction 
and  distributioi  i. 

(6)  Acts  as  th  ;  NRO  focal  point  for 
Privacy  Act  liti  ;ation  with  the 
Department  of   astice. 

(7)  Provides  ;  status  leport  to  the 
Defense  Privacy  Office,  consistent  with 
the  requiremen  s  of  32  CFR  part  310. 
whenever  an  individual  brings  suit 
under  subsectit  n  (g)  of  the  Privacy  Act 
against  NRO. 

(fl  Chief  Infoi  mation  Officer  (CIO), 
NRO: 

(1)  Ensures  tl  at  NRO  systems  of 
records  databas  3s  have  procedures  to 
protect  the  con  identiality  of  personal 
records  maintai  ned  or  processed  by 
means  of  auton  atic  data  processing 
(ADP)  systems  ind  ensures  that  ADP 
systems  contaii  appropriate  safeguards 
for  the  privacy  jf  personnel. 

(2)  Coordin'at  is  with  the  PA 
Coordinator  be  ore  developing  or 
modifying  CIO-  sponsored  ADP 
supported  files  subject  to  the  provisions 
of  this  part. 

(g)  Directorat  3  and  Office  Managers, 
NRO: 

(!)  Ensure  th  it  records  contained  in 
their  directorat !  or  office  systems  of 
records  are  disc  losed  only  to  those  NRO 
officials  or  emf  loyees  who  require  the 
records  for  offu  ial  purposes. 

(2)  Review  th  eir  own  directorate  and 
office  systems  ( f  records  to  ensure  and 
certify  that  no  !  ystems  of  records  other 
than  those  liste  i  in  the  Federal  Register 
System  Notices  are  maintained;  notify 
the  CIO  and  th(  PA  Coordinator 
promptly  wher  ever  there  are  changes  to 
processing  equ  pment.  hardware, 
software,  or  da'  abase  that  may  require 
an  amended  sy  >tem  notice. 

(3)  Maintain  anly  such  information 
about  an  indivi  dual  as  is  relevant  and 
necessary  to  ac  :omplish  a  purpose 
which  is  requii  ed  by  statute  or 
Executive  Orde  r  and  identify  the 
specific  provis  on  of  law  or  Executive 


Order  which  provides  authority  for  the 
maintenance  of  information  in  each 
system  of  records. 

(h)  System  Managers,  NRO: 

(1)  Ensure  that  adequate  safeguards 
have  been  established  and  are  enforced 
to  prevent  the  misuse,  unauthorized 
disclosure,  alteration,  or  destruction  of 
personal  information  contained  in 
system  records. 

(2)  Ensure  that  all  personnel  who 
have  access  to  the  system  of  records,  or 
are  engaged  in  developing  or 
supervising  procedures  for  handling 
records,  are  aware  of  their 
responsibilities  established  by  the  NRO 
Privacy  Act  Program. 

(3)  Evaluate  each  system  of  records 
during  the  planning  stage  and  at  regular 
intervals.  The  following  factors  should 
be<:onsidered: 

(i)  Relationship  of  data  to  be  collected 
and  retained  to  the  purposes  for  which 
the  system  is  maintained  (all 
information  must  be  relevant  and 
necessary  to  the  purpose  for  which  it  is 
collected). 

(ii)  The  specific  impact  on  the 
purpose  or  mission  if  categories  of 
information  are  not  collected  (all  data 
fields  must  be  necessary  to  accomplish 
a  lawful  purpose  or  mission). 

(iii)  Whether  informational  needs  can 
be  met  without  using  personal 
identifiers. 

(iv)  The  cost  of  maintaining  and 
disposing  of  records  within  the  systems 
of  records  and  the  length  of  time  each 
item  of  information  must  be  retained 
according  to  the  NRO  Records  Control 
Schedule  as  approved  by  the  National 
Archives  and  Records  Administration. 

(4)  Review  system  alterations  or 
amendments  to  evaluate  for  relevancy 
and  necessity. 

(i)  Forms  and  Information  Managers. 
All  NRO  individuals  responsible  for 
forms  or  methods  used  to  collect 
personal  information  from  individuals 
will: 

(1)  Ensure  that  Privacy  Act  Statements 
are  on  appropriate  forms  and  that  new 
forms  have  the  required  Privacy  Act 
Statement. 

(2)  Determine,  with  General  Counsel's 
concurrence,  which  forms  require 
Privacy  Act  Statements  and  will  prepare 
such  statements. 

(3)  Assist  the  initiators  in  determining 
whether  a  form,  format,  questionnaire, 
or  report  requires  a  Privacy  Act 
Statement.  Privacy  Act  Statements  must 
be  complete,  specific,  written  in  plain 
English,  and  approved  by  the  Office  of 
General  Counsel. 

(j)  Employees,  NRO: 

(1)  Will  be  familiar  with  the 
provisions  of  this  part  regarding  the 
maintenance  of  systems  of  records. 


authorized  access,  and  authorized 
disclosure; 

(2)  Will  collect,  maintain,  use,  and/or 
disseminate  records  containing 
identifiable  personal  information  only 
for  lawful  purposes:  will  keep  the 
information  current,  complete,  relevant, 
and  accurate  for  its  intended  use;  and 
will  safeguard  the  records  in  a  system 
and  keep  them  the  minimum  time 
required; 

(3)  Will  not  disclose  any  personal 
information  contained  in  any  system  of 
records,  except  as  authorized  by  the 
Privacy  Act  and  this  part; 

(4)  Will  maintain  no  system  of  records 
concerning  individuals  except  those 
authorized,  and  will  maintain  no  other 
information  concerning  individuals 
except  as  necessary  for  the  conduct  of 
business  at  the  NRO; 

(5)  Will  provide  individuals  a  Privacy 
Act  Statement  when  asking  them  to 
provide  information  about  themselves. 
The  Privacy  Act  Statement  will  include 
the  authority  under  which  the 
information  is  being  requested,  whether 
disclosure  of  the  information  is 
mandatory  or  voluntary,  the  purposes 
for  which  it  is  being  requested,  the  uses 
to  which  it  will  be  put,  and  the 
consequences  of  not  providing  the 
information; 

(6)  May  not  deny  an  individual  any 
right  or  privilege  provided  by  law 
because  of  that  individual's  failure  to 
disclose  his  SSN  unless  such 
information  is  required  by  federal 
statute  or  disclosure  was  required  by 
statute  or  regulations  adopted  prior  to 
January  1,  1975.  If  disclosure  of  the  SSN 
is  not  required,  NRO  directorates  and 
offices  are  not  precluded  from 
requesting  it  from  individuals;  however, 
the  Privacy  Act  Statement  must  make 
clear  that  the  disclosure  of  the  SSN  is 
voluntary  and,  if  the  individual  refuses 
to  disclose  it,  must  be  prepared  to 
identify  him  by  alternate  means. 

(7)  Will  collect  personal  information 
directly  from  the  subject  whenever 
possible;  employees  may  collect 
information  from  third  parties  when 
that  information  must  be  verified, 
opinions  or  evaluations  are  required,  the 
subject  cannot  be  contacted,  or  the 
subject  requests  it. 

(8)  Will  keep  paper  and  electronic 
records  which  contain  personal 
information  and  are  retrieved  by  name 
or  personal  identifier  only  in  approved 
systems  published  in  the  Federal 
Register. 

(9)  Will  amend  and  correct  records 
when  directed  by  the  PA  Coordinator. 

(10)  Will  report  to  the  PA  Coordinator 
any  disclosures  of  personal  information 
from  a  system  of  records,  or  the 
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maintenance  of  any  system  of  records, 
not  authorized  by  this  part. 

§326.6    Policies  for  processing  requests 
for  records. 

(a)  An  individual's  written  request  for 
access  to  records  about  himself  which 
does  not  specify  the  Act  under  which 
the  request  is  made  will  be  processed 
under  both  the  Freedom  of  Information 
Act  (FOIA)  and  the  Privacy  Act  and  the 
applicable  regulations.  Such  requests 
will  be  processed  under  both  Acts 
regardless  of  whether  the  requester  cites 
one  Act,  both,  or  neither  in  the  request 
in  order  to  ensure  the  maximum  ' 
possible  disclosure  to  the  requester. 
Individuals  may  not  be  denied  access  to 
a  record  pertaining  to  themselves 
merely  because  those  records  are 
exempt  from  disclosure  under  the  FOIA. 

(b)  A  Privacy  Act  request  that  neither 
specifies  the  system(s)  of  records  to  be 
searched  nor  identifies  the  substantive 
nature  of  the  information  sought  will  be 
processed  by  searching  the  systems  of 
records  categorized  as  Environmental 
Health,  Safety  and  Fitness,  FOIA/ 
Privacy,  General,  and  Security. 

-  (c)  A  Privacy  Act  request  that  does  not 
designate  the  system(s)  of  records  to  be 
searched  but  does  identify  the 
substantive  nature  of  the  information 
sought  will  be  processed  by  searching 
those  systems  of  records  likely  to  have 
information  similar  to  that  sought  by  the 
requester. 

(d)  The  NRO  will  not  disclose  any 
record  to  any  person  or  goveriunent 
agency  except  by  written  request  or 
prior  written  consent  of  the  subject  of 
the  record  unless  the  disclosure  is 
required  by  law  or  is  within  the 
exceptions  of  the  Privacy  Act.  If  a 
requester  authorizes  another  individual 
to  obtain  the  requested  records  on  his 
behalf,  the  requester  shall  provide  a 
written,  signed,  notarized  statement 
appointing  that  individual  as  his 
representative  and  certifying  that  the 
individual  appointed  may  have  access 
to  the  requester's  records  and  that  such 
access  shall  not  constitute  an  invasion 
of  his  privacy  nor  a  violation  of  his 
rights  under  the  Privacy  Act.  In  lieu  of 
a  notarized  statement,  the  NRO  will 
accept  a  declaration  in  accordance  with 
28U.S.C.  1746. 

(e)  Upon  receipt  of  a  written  request, 
the  Privacy  Act  Coordinator  (PA 
Coordinator)  will  release  to  the 
requester  those  records  which  are 
releasable  and  applicable  to  the 
individual  making  the  request.  Records 
about  individuals  include  data  stored 
electronically  or  in  electronic  media. 
Documentary  material  qualifies  as  a 
record  if  the  record  is  maintained  in  a 
system  of  records. 


(f)  Initial  availability,  potential  for 
release,  and  cost  determination  will 
usually  be  made  within  ten  working 
days  of  the  date  on  which  a  written 
request  for  any  identifiable  record  is 
received  by  the  NRO  {and 
acknowledgement  is  sent  to  the 
individual).  If  additional  time  is  needed 
due  to  unusual  circumstances,  a  written 
notification  of  the  delay  will  be 
forwarded  to  the  requester  within  the 
ten  working  day  period.  This 
notification  will  briefly  explain  the 
circumstances  for  the  delay  and  indicate 
the  anticipated  date  for  a  substantive 
response. 

(g)  All  requests  will  be  handled  in  the 
order  received  on  a  'first-in,  first-out' 
basis.  Requests  will  be  considered  for 
expedited  processing  only  if  the  NRO 
determines  that  there  is  a  genuine 
health,  humanitarian,  or  due  process 
reason  involving  possible  deprivation  of 
life  or  liberty  which  creates  an 
exceptional  and  urgent  need,  that  there 
is  no  alternative  forum  for  the  records 
sought,  and  that  substantive  records 
relevant  to  the  stated  needs  may  exist 
and  be  releasable. 

(h)  Records  provided  or  originated  by 
another  agency  or  containing  other 
agency  information  will  not  be  released 
prior  to  coordination  with  the  other 
agency  involved. 

(i)  Requesting  or  obtaining  access  to 
records  under  false  pretenses  is  a 
violation  of  the  Privacy  Act  and  is 
subject  to  criminal  penalties. 

§  326.7    Procedures  for  collection. 

(a)  To  the  maximum  extent  practical, 
personal  information  about  an 
individual  will  be  obtained  directly 
from  that  individual. 

(b)  Whenever  an  individual  is  asked 
to  provide  personal  information, 
including  Social  Security  Number  (SSN) 
or  a  personal  identifier,  about  himself, 

a  Privacy  Act  Statement  will  be 
furnished  that  will  advise  him  of  the 
authority  (whether  by  statute  or  by 
Executive  Order)  under  which  the 
information  is  requested,  whether 
disclosure  of  the  information  is 
voluntary  or  mandatory,  the  purposes 
for  which  it  is  requested,  the  uses  to 
which  it  will  be  put,  and  the 
consequences  of  not  providing  the 
information. 

(c)  When  asking  third  parties  to 
provide  information  about  other 
individuals,  NRO  employees  will  advise 
them: 

(1)  Of  the  purpose  of  the  request,  and 

(2)  That  their  identities  and  the 
information  they  are  furnishing  may  be 
released  to  the  individual  unless  they 
expressly  request  confidentiality.  All 
persons  interviewed  must  be  informed 


of  their  rights  and  offered 
confidentiality. 

§326.8    Procedures  for  requesting  access. 

(a)  Request  in  writing.  An  individual 
seeking  notification  of  whether  a  system 
of  records  contains  a  record  pertaining 
to  him,  or  an  individual  seeking  access 
to  records  pertaining  to  him  which  are 
available  under  the  Privacy  Act,  shall 
address  the  request  in  writing  to  the 
Privacy  Act  Coordinator,  National 
Reconnaissance  Office,  14675  Lee  Road. 
Chantilly.  VA  20151-1715.  The  request 
should  contain  at  least  the  following 
information: 

(1)  Identification.  Reasonable 
identification,  including  first  name, 
middle  name  or  initial,  surname,  any 
aliases  or  nicknames.  Social  Security 
Number,  and  return  address  of  the 
individual  concerned,  accompanied  by 
a  signed  notarized  statement  that  such 
information  is  true  under  penalty  of 
perjury  and  swearing  to  or  ciffirming  his 
identity.  An  unsworn  declaration,  under 
28  U.S.C.  1746,  also  is  acceptable.  In  the 
case  of  a  request  for  records  of  a 
sensitive  nature  if  the  PA  Coordinator 
determines  that  this  information  does 
not  sufficiently  identify  the  individual, 
the  PA  Coordinator  may  requests 
additional  identification  or  clarification 
of  information  submitted  by  the 
individual. 

(i)  In  addition,  em  alien  lawfully 
admitted  for  permanent  residence  shall 
provide  his  Alien  Registration  Number 
and  the  date  that  status  was  acquired. 

(ii)  The  parent  or  guardian  of  a  minor 
or  of  a  person  judicially  determined  to 
be  incompetent,  or  an  attorney  retained 
to  represent  an  individual,  in  addition 
to  establishing  the  identity  of  the  minor 
or  person  represented  as  required  in  this 
part,  shall  provide  evidence  of  his  own 
identity  as  required  in  this  part  and 
evidence  of  such  parentage, 
guardianship,  or  representation  by 
submitting  a  certified  copy  of  the 
minor's  birth  certificate,  the  court  order 
establishing  such  guardianship,  or  the 
representation  agreement  which 
establishes  the  relationship. 

(2)  Cost.  A  statement  of  willingness  to 
pay  reproduction  costs.  Processing  of 
requests  and  administrative  appeals 
fi-om  individuals  who  owe  outstanding 
fees  will  be  held  in  abeyance  until  such 
fees  are  paid. 

(3)  Record  sought.  A  description,  to 
the  best  of  his  ability,  of  the  nature  of 
the  record  sought  and  the  system  in 
which  it  is  thought  to  be  included.  In 
lieu  of  this,  a  requester  may  simply 
describe  why  and  under  what 
circumstances  he  believes  that  the  NRO 
maintains  responsive  records;  the  NRO 
will  undertake  the  appropriate  searches. 


2918 


f  irn 


un  sworn  < 


(b)  Access  on 
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obtain  the  reco|ds 
requester  will 
statement  or 
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an  invasion  of  the 
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Privacy  Act.  The  NRO 
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individual's  record  in 
a  third  person. 
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§  326.9    Procediires  for  disclosure  of 
requested  recor(|s 

(a)  The  PA 
acknowledge 
writing  within 

(b)  Upon  receipt 
Coordinator  sh 
those  componehts 
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re(  uest 
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responsive  rec 
shall  search  all 
within  their 

(1)  Detennin 
record  exists  in 

(2)  Determin  ( 
denied  and  on 
individual  ma> 
records  under 
exemption  has 
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information 
information 
anticipation  of 
proceeding. 

(3)  Approve 
for  which  they 

(4)  Forward  I 
records  approv  i 
necessary  for  c 
referral  to 
interested  part; ' 
of  the  specific 
denial. 

(c)  When  all 
collected,  the 
notify  the  indi 
determination 
exact  copy  of 
accessible  if  a 

(d)  When  an 
illegible,  incon  i 
exempt  from 
Coordinator 
understood  by 
of  a  record  tha 

(e)  If  access 
any  portion 
Coordinator  s 
in  writing  of 
denial,  inclu 
appropriate 
or  other  statutes 
regulations,  or 
Regulations  a 
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through  the  NRO  appeal  procedure 
within  60  calendar  days.  The  denial 
shall  include  the  date  of  denial,  the 
name  and  title/position  of  the  denial 
authority,  and  the  address  of  the  NRO 
Appeal  Authority.  Access  may  be 
refused  when  the  records  are  exempt  by 
the  Privacy  Act.  Usually  an  individual 
will  not  be  denied  access  to  the  entire 
record,  but  only  to  those  portions  to 
which  the  denial  of  access  furthers  the 
purpose  for  which  an  exemption  was 
claimed. 

§  326.10    Procedures  to  appeal  denial  of 
access  to  requested  record. 

(a)  Any  individual  whose  request  for 
access  is  denied  may  request  a  review 
of  the  initial  decision  within  60 
calendar  days  of  the  date  of  the 
notification  of  denial  of  access  by 
appealing  within  the  NRO  internal 
appeals  process.  If  a  requester  elects  to 
request  NRO  review,  the  request  shall  be 
sent  in  writing  to  the  Privacy  Act 
Coordinator,  National  Reconnaissance 
Office,  14675  Lee  Road,  Chantilly,  VA 
20151-1715,  briefly  identifying  the 
particular  record  which  is  the  subject  of 
the  request  and  setting  forth  the  reasons 
for  the  appeal.  The  request  should 
enclose  a  copy  of  the  denial 
correspondence.  The  following 
procedures  apply  to  appeals  within  the 
NRO: 

(1)  The  PA  Coordinator,  after 
acknowledging  receipt  of  the  appeal, 
shall  promptly  refer  the  appeal  to  the 
record-holding  components,  informing 
them  of  the  date  of  receipt  of  the  appeal 
and  requesting  that  the  component  head 
or  his  designee  review  the  appeal. 

(2)  The  record-holding  components 
shall  review  the  initial  denial  of  access 
to  the  requested  records  and  shall 
inform  the  PA  Coordinator  of  their 
review  determination. 

(3)  The  PA  Coordinator  shall 
consolidate  the  component  responses, 
review  the  record,  direct  such 
additional  inquiry  or  investigation  as  is 
deemed  necessary  to  make  a  fair  and 
equitable  determination,  and  make  a 
recommendation  to  the  NRO  Appeals 
Panel,  which  makes  a  recommendation 
to  the  Appeal  Authority. 

(4)  The  Appeal  Authority  shall  notify 
the  PA  Coordinator  of  the  result  of  the 
determination  on  the  appeal,  who  shall 
notify  the  individual  of  the 
determination  in  writing. 

(5)  If  the  determination  reverses  the 
initial  denial,  the  PA  Coordinator  shall 
provide  a  copy  of  the  records  requested. 
If  the  determination  upholds  the  initial 
denial,  the  PA  Coordinator  shall  inform 
the  requester  of  his  right  to  judicial 
review  in  U.S.  District  Court  and  shall 
include  the  exact  reasons  for  denial 


with  specific  citations  to  the  provisions 
of  the  Privacy  Act,  other  statutes,  NRO 
regulations,  or  the  Code  of  Federal 
Regulations  upon  which  the 
determination  is  based. 

(b)  The  Appeal  Authority  shall  act  on 
the  appe^  or  provide  a  notice  of 
extension  within  30  working  days. 

§  326.1 1     Special  procedures  for  disclosure 
of  medical  and  psychological  records. 

When  requested  medical  and 
psychological  records  are  not  exempt 
from  disclosure,  the  PA  Coordinator 
may  determine  which  non-exempt 
medical  or  psychological  records  should 
not  be  sent  directly  to  the  requester 
because  of  possible  harm  or  adverse 
impact  to  the  requester  or  another 
person.  In  that  event,  the  information 
may  be  disclosed  to  a  physician  named 
by  the  requester.  The  appointment  of 
the  physician  will  be  in  the  same 
notarized  form  or  declaration  as 
described  in  §  326.8  and  will  certify  that 
the  physician  is  licensed  to  practice  in 
the  appropriate  specialty  (medicine, 
psychology,  or  psychiatry).  Upon 
designation,  verification  of  the 
physician's  identity,  and  agreement  by 
the  physician  to  review  the  documents 
with  the  requester  to  explain  the 
meaning  of  the  documents  and  to  offer 
counseling  designed  to  mitigate  any 
adverse  reaction,  the  NRO  will  forward 
such  records  to  the  designated 
physician.  If  the  requester  refuses  or 
fails  to  designate  a  physician,  the  record 
shall  not  be  provided.  Under  such 
circumstances  refusal  of  access  is  not 
considered  a  denial  for  Privacy  Act 
reporting  purposes.  However,  if  the 
designated  physician  declines  to  furnish 
the  records  to  the  individual,  the  PA 
Coordinator  will  take  action  to  ensure 
that  the  records  are  provided  to  the 
individual. 

§  326.1 2    Procedures  to  request 
amendment  or  correction  of  record. 

(a)  An  individual  may  request 
amendment  or  correction  of  a  record 
pertaining  to  him/her  by  addressing 
such  request  in  writing,  to  the  Privacy 
Act  Coordinator,  National 
Reconnaissance  Office,  14675  Lee  Road, 
Chantilly,  VA  20151-1715.  hicomplete 
or  inaccurate  requests  will  not  be 
rejected  categorically;  instead,  the 
requester  will  be  asked  to  clarify  the 
request  as  needed.  A  request  will  not  be 
rejected  or  require  resubmission  unless 
additional  information  is  essential  to 
process  the  request.  Usually, 
amendments  under  this  part  are  limited 
to  correcting  factual  errors  and  not 
matters  of  official  judgment,  such  as 
promotion  ratings  and  job  performance 
appraisals.  The  requester  must 


Federal  Register /Vol.  65.  No.  12 /Wednesday,  January  19,  2000 /Proposed  Rules 


2919 


adequately  support  his  claim  and  must 
identify: 

(1)  The  particular  record  he  wishes  to 
amend  or  correct,  specifying  the  number 
of  pages  and  documents,  the  titles  of  the 
documents,  form  numbers  if  any,  dates 
on  documents,  and  individuals  who 
signed  them.  Any  reasonable 
description  of  the  documents  is 
acceptable.  A  clear  and  specific 
description  of  passages,  pages,  or 
documents  to  be  amended  will  expedite 
processing  the  request. 

(2)  The  desired  amending  language. 
The  requester  should  specify  the  type  of 
amendment,  including  complete 
removal  of  data,  passages,  or  documents 
from  record  or  correction  of  information 
to  make  it  accurate,  more  timely, 
complete,  or  relevant. 

(3)  A  justification  for  such 
amendment  or  correction  to  include  any 
dociunentary  evidence  supporting  the 
request. 

(b)  Individuals  will  be  required  to 
provide  verification  of  identity  as  in 

§  326.8.  to  ensure  that  the  requester  is 
seeking  to  amend  records  pertaining  to 
himself  and  not,  inadvertently  or 
intentionally,  the  records  of  another 
individual. 

(c)  Minor  factual  errors  in  an 
individual's  personal  record  may  be 
corrected  routinely  upon  request 
without  resort  to  the  Privacy  Act  or  the 
provisions  of  this  part,  if  the  requester 
and  the  record  holder  agree  to  that 
procedure  and  the  requester  receives  a 
copy  of  the  corrected  record  whenever 
possible.  A  written  request  is  not 
required  when  individuals  indicate 
amendments  during  routine  aimual 
review  and  updating  of  records 
programs  conducted  by  the  NfRO  for 
civilian  personnel  and  the  Services  for 
military  personnel.  Requests  for 
deletion,  removal  of  records,  and 
amendment  of  substantive  factual 
information  will  be  processed  according 
to  the  Privacy  Act  and  the  provisions  of 
this  part. 

(d)  The  PA  Coordinator  shall 
acknowledge  receipt  of  the  request  in 
writing  within  ten  working  days.  No 
separate  acknowledgement  of  receipt  is 
necessary  if  the  request  can  be  either 
approved  or  denied  and  the  requester 
advised  within  the  ten-day  period.  For 
written  requests  presented  in  person, 
virritten  acknowledgement  may  be 
provided  at  the  time  the  request  is 
presented. 

(e)  The  PA  Coordinator  shall  refer 
such  request  to  the  record-holder 
components,  shall  advise  those 
components  of  the  date  of  receipt,  and 
shall  request  that  those  components 
make  a  prompt  determination  on  such 
request. 


(f)  The  record-holder  components 
shall  promptly: 

(1)  Make  any  amendment  or 
correction  to  any  portion  of  the  record 
which  the  individual  believes  is  not 
accurate,  relevant,  timely,  or  complete 
and  notify  the  PA  Coordinator  and  all 
holders  and  recipients  of  such  records 
and  their  amendments  that  the 
correction  was  made;  or 

(2)  Set  forth  the  reasons  for  the 
refusal,  if  they  determine  that  the 
requested  amendment  or  correction  will 
not  be  made  or  if  they  decline  to  make 
the  requested  amendment  but  instead 
augment  the  official  record,  and  so 
inform  the  PA  Coordinator. 

(g)  The  Privacy  Act  Coordinator  shall: 

(1)  Inform  the  requester  of  the 
agency's  determination  to  make  the 
amendment  or  correction  as  requested 
and  notify  all  prior  recipients  of  the 
change  to  the  disputed  records  for 
which  an  accounting  had  been  required; 
or 

(2)  Inform  the  requester  of  the  specific 
reasons  and  legal  authorities  for  the 
agency's  refusal  and  the  procedures 
established  for  him  to  request  a  review 
of  that  refusal. 

(h)  The  amendment  procedm-e  is  not 
intended  to  replace  other  existing 
procedures  such  as  those  for  registering 
grievances  or  appealing  performance 
appraisal  reports.  In  such  cases  the 
requester  will  be  apprised  of  the 
appropriate  procedures  for  such  actions. 

(i)  This  part  does  not  permit  the 
alteration  of  evidence  presented  to 
courts,  boards,  or  other  official 
proceedings. 

§  326.13    Procedures  to  appeal  denial  of 
amendment. 

(a)  Any  individual  whose  request  for 
amendment  or  correction  is  denied  may 
request  a  review  of  the  initial  decision 
within  60  calendar  days  of  the  date  of 
the  notification  of  denial  by  appealing 
within  the  NRO  internal  appeals 
process.  If  a  requester  elects  to  request 
NRO  review,  the  request  shall  be  sent  in 
writing  to  the  Privacy  Act  Coordinator, 
National  Reconnaissance  Office,  14675 
Lee  Road,  Chantilly,  VA  20151-1715, 
briefly  identifying  the  particular  record 
which  is  the  subject  of  the  request  and 
setting  forth  the  reasons  for  the  appeal. 
The  request  should  enclose  a  copy  of 
the  denial  correspondence.  The 
following  procedures  apply  to  appeals 
within  the  NRO: 

(1)  The  PA  Coordinator,  after 
acknowledging  receipt  of  the  appeal, 
shall  promptly  refer  the  appeal  to  the 
record-holding  components,  informing 
them  of  the  date  of  receipt  of  the  appeal 
and  requesting  that  the  component  head 
or  his  designee  review  the  appeal. 


(2)  The  record-holding  components 
shall  review  the  initial  denial  of  access 
to  the  requested  records  and  shall 
inform  the  PA  Coordinator  of  their 
review  determination. 

(3)  The  PA  Coordinator  shall  act  as 
secretary  of  the  Appeals  Panel.  He  shall: 

(i)  Consolidate  Xhf  component 
responses  and  reasons  for  the  initial 
denial. 

(ii)  Provide  all  supporting  materials 
both  furnished  to  and  by  the  requester 
and  the  record-holding  component. 

(iii)  Review  the  record. 

(iv)  Direct  such  additional  inquiry  or 
investigation  as  is  deemed  necessary  to 
make  a  fair  and  equitable  determination. 

(v)  Prepare  the  record  and  schedule 
the  appeal  for  the  next  meeting  of  the 
Appeals  Panel.  The  Appeals  Panel  shall 
recommend  a  finding  to  the  Appeal 
Authority  by  a  majority  vote  of  those 
present  at  the  meeting  based  on  the 
written  record  and  the  Panel's 
deliberations.  No  personal  appearances 
shall  be  permitted  without  the  express 
permission  of  the  Panel. 

(4)  The  Appeal  Authority  shall  notify 
the  PA  Coordinator  of  the  result  of  the 
determination  on  the  appeal  who  shall 
notif\'  the  individual  of  the 
determination  in  writing. 

(5)  The  Appeal  Authority  will  notify 
the  PA  Coordinator  if  the  determination 
is  that  the  record  should  be  amended. 
The  PA  Coordinator  will  promptly 
advise  the  requester  and  the  office 
holding  the  record  to  amend  the  record 
and  to  notify  all  prior  recipients  of  the 
records  for  which  an  accounting  was 
required  of  the  change. 

(6)  If  the  determination  upholds  the 
initial  denial,  in  whole  or  in  part,  the 
PA  Coordinator  shall  inform  the 
requester: 

(i)  Of  the  denial  and  the  reason. 

(ii)  Of  his  right  to  file  in  NRO  records 
within  60  calendar  days  a  concise 
statement  of  the  reasons  for  disputing 
the  information  contained  in  the  record. 
If  the  requester  elects  to  file  a  statement 
of  disagreement,  the  PA  Coordinator 
will  be  responsible  for  clearly  noting 
any  portion  of  the  record  that  is 
disputed  and  for  appending  into  the  file 
the  requester's  statement  as  well  as  a 
copy  of  the  NRO's  letter  to  the  requester 
denying  the  disputed  information,  if 
appropriate.  The  requester's  statement 
and  the  NRO  denial  letter  will  be  made 
available  to  anyone  to  whom  the  record 
is  subsequently  disclosed,  and  prior 
recipients  of  the  disputed  record  will  be 
provided  a  copy  of  both  to  the  extent 
that  an  accounting  of  disclosures  is 
maintained. 

(iii)  Of  his  right  to  judicial  review  in 
U.S.  District  Court. 
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Authority  shall  act  on 
provide  a  notice  of 
within  30  working  days. 


§  326.14    Disclosure  of  records  to  person 
other  than  subject. 

(a)  Personal  r  scords  contained  in  a 
Privacy  Act  sys  tern  of  records 
maintained  by  ^IRO  shall  not  be 
disclosed  by  ar  y  means  to  any  person 
or  agency  outsi  le  the  NRO  except  with 
the  written  con  sent  of  the  individual 
subject  of  the  n  cord,  unless  as  provided 


in  this  part 

(b)  Except  foi 
members  of  the 


NRO  systems  o 
disclosures  of  i 


their  official  du  ties  and  disclosures 
required  by  the  Freedom  of  Information 
Act,  an  account  ing  will  be  kept  of  all 
disclosures  of  records  maintained  in 
records  and  of  all 
ivestigative  information. 
Accounting  ent  ries  will  record  the  date, 
kind  of  informs  tion,  purpose  of  each 
disclosure,  and  the  name  and  address  of 
the  person  or  a|  ;ency  to  whom  the 
disclosure  is  m  ide.  Accounting  records 
will  be  maintai  :ied  for  at  least  five  years 
after  the  last  dii  iclosure  or  for  the  life  of 
the  record,  whi:hever  is  longer.  Subjects 
of  NRO  records  will  be  given  access  to 
associated  acco  anting  records  upon 


request  except 


pursuant  to  §  3:  ;6.4,  or  where  an 


exemption  has 


for  the  system  ( i  records. 


leen  properly  claimed 
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The  Privacy 
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Act 
ary 


Exemi  itions. 


§326.17 

(a)  All  systeiii 
by  the  NRO  shall 
requirements  c  F 
pursuant  to  5  I ' 
extent  that  the 
information  prb 
Executive  Ordf  r 


disclosure  made  to 
NRO  in  connection  wi\h 


or  disclosures  made 


r  jquesting  copies  of  their 
records  are  entitled  to 
charge  will  be  assessed 
Oopies.  There  is  a  cost  of 
ees  will  not  be  assessed 
than  $30.00.  Fees 
by  check  or  postal 
yable  to  the  Treasurer  of 
and  forwarded  to  the 
Cotrdinator,  NRO,  at  the 
the  record  is  delivered, 
fees  will  be  due  in 


shall  be  treated  as  a 
the  requester  that  he  is 
lamed  in  the  request, 
provides  criminal 
person  who  knowingly 
quests  or  obtains  any 
an  individual 


CO  icernmg  i 


s  of  records  maintained 
be  exempt  from  the 
5  U.S.C.  552a{d) 
.S.C.  552a(k)(l)tothe 
system  contains  any 
perly  classified  under 
12958  and  which  is 


required  by  the  Executive  Order  to  be 
withheld  in  the  interest  of  national 
defense  of  foreign  policy.  This 
exemption,  which  may  be  applicable  to 
parts  of  all  systems  of  records,  is 
necessary  because  certain  record 
systems  not  otherwise  specifically 
designated  for  exemptions  herein  may 
contain  items  of  information  that  have 
been  properly  classified. 

(b)  No  system  of  records  within  the 
NRO  shall  be  considered  exempt  under 
subsection  (j)  or  (k)  of  the  Privacy  Act 
until  the  exemption  and  the  exemption 
rule  for  the  system  of  records  has  been 
published  as  a  final  rule  in  the  Federal 
Register. 

(c)  An  individual  is  not  entitled  to 
have  access  to  any  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding  {5  U.S.C. 
552a(d)(5)). 

(d)  Proposals  to  exempt  a  system  of 
records  will  be  forwarded  to  the  Defense 
Privacy  Office,  consistent  with  the 
requirements  of  32  CFR  part  310,  for 
review  and  action. 

Dated:  January  6.  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-661  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Parts  5  and  13 

RIN  1024-AC58 

National  Park  System  Units  in  Alaska; 
Denaii  National  Park  and  Preserve, 
Special  Regulations 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period. 

SUMIMARY:  In  response  to  requests  the 
NPS  is  extending  the  public  comment 
period  on  this  proposed  rule  published 
November  12, 1999  (64  FR  61563- 
61572)  from  January  11,  2000  to  January 
25,  2000. 

DATES:  Written  comments  will  be 
accepted  through  January  25,  2000. 
ADDRESSES:  Address  comments  to: 
Superintendent,  Denaii  National  Park 
and  Preserve,  PO  Box  9,  Dendi  National 
Park,  AK  99755.  Attention:  Chief 
Ranger. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Kehrer  at  the  above  address  or  by  calling 

907-683-2294. 

SUPPLEMENTARY  INFORMATION:  The  NPS 

extends  the  public  comment  period  for 


the  proposed  rule — National  Park 
System  Units  in  Alaska;  Denaii  National 
Park  and  Preserve,  Special  Regulations. 
The  comment  period  was  to  end  on 
January  11,  2000  but  is  being  extended 
by  this  announcement  until  January  25, 
2000.  All  comments  on  the  proposed 
rule  must  be  received  at  Denaii  National 
Park  headquarters  by  close  of  business 
that  day.  We  are  taking  this  action  in 
response  to  comments  received 
requesting  additional  time  to  review  the 
proposed  regulation. 

Dated:  January  11,  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  00-1074  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4310-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-1 46-99345;  TN-1 56-9935b;  FRL-6520- 
1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  . 
Tennessee;  Adoption  of  Rule 
Governing  Any  Credible  Evidence 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  16,  1994,  the 
Tennessee  Department  of  Environment 
and  Conservation  submitted  to  EPA 
revisions  to  the  Nashville-Davidson 
County  Local  Implementation  Plan 
(LIP).  These  revisions  consisted  of  the 
adoption  of  section  10.56.290 
Measurement  and  Reporting  of 
Emissions  amendments  in  the 
Metropolitan/Nashville  Code  of  Laws. 

On  May  3, 1995,  the  Tennessee 
Department  of  Environment  and 
Conservation  submitted  to  EPA 
revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP).  These 
revisions  consisted  of  the  adoption  of 
Rule  1200-3-10-.04  Sampling, 
Recording  and  Reporting  Required  For 
Major  Stationary  Sources. 

The  adoptions  of  section  10.56.290 
into  the  Nashville-Davidson  County  LIP 
and  Rule  1200-3-10-.04  into  the 
Teimessee  SIP  are  being  implemented  to 
meet  the  requirements  of  credible 
evidence.  These  requirements  were  set 
forth  in  the  May  23,  1994  SIP  call  letter. 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision 
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amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule;  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  18,  2000. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Randy 
Teny  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
50303. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day 
and  reference  files  TN-1 56-9934  and 
TN  146-9935.  The  Region  4  office  may 
have  additional  background  documents 
not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsvth  Street,  SW,  Atlanta,  Georgia 
3030"3. 

Department  of  Environment  and 
Conservation,  9th  Floor  L  &  C  Annex, 
401  Church  St,  Nashville,  TN  37243^ 
1531 

Office  of  tlie  Federal  Register,  800 
North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW,  Atlanta,  Georgia  30303'.  The 
telephone  number  is  (404)  562-9032. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  26,  1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[PR  Doc.  00-963  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  6S60-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-74-1 -9941b;  FRL-6524-8] 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  to  the  Florida 
State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  revision  to  the  Florida  State 
Implementation  Plan  (SIP)  submitted  on 
December  26,  1996,  by  the  State  of 
Florida  through  the  Florida  Department 
of  Environmental  Protection  (FDEP). 
This  source-specific  revision  amends 
the  SIP  to  include  a  variance  granted  to 
the  Harry  S.  Truman  Animal  Import 
Center  (HSTAIC)  for  its  incinerator 
facility  located  in  Monroe  County, 
Florida.  The  variance  allows  HSTAIC  to 
operate  under  the  particulate  matter 
standard  applicable  to  biological  waste 
combustion  facilities. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  18,  2000. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Joey 
LeVasseur  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta.  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
FL-61-2-9823.  The  Region  4  office  may 


have  additional  background  documents 

not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 

Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 

LeVasseur  at  404/562-9035  (E-mail: 

levasseur.joey@epa.gov). 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  Januan'  3.  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
IFR  Doc.  00-1087  Filed  1-18-00:  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA184-0212;  FRL-6526-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District, 
South  Coast  Air  Quality  Management 
District,  San  Diego  County  Air 
Pollution  Control  District,  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
automobile  refinishing,  coating  and  ink 
manufacturing  and  use  of  cutback 
asphalt. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed  rule 
will  incorporate  these  rules  into  the 
federally  approved  SIP.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  EPA 
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February  16.  1999. 
1996.  and  June  3.  1997 


n.  Background 

On  March  3.  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
San  Francisco  Bay  Area,  the  South  Coast 
Air  Basin,  San  Diego  County,  and  the 
North  Central  Coast  Air  Basin  43  FR 
8964:  40  CFR  81.305.  On  May  26,  1988. 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act.  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15.  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549.  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies.  Section 
182(a)(2)(A)  applies  to  areas  designated 
as  nonattainment  prior  to  enactment  of 
the  amendments  and  classified  as 
marginal  or  above  as  of  the  date  of 
enactment.  It  requires  such  areas  to 
adopt  and  correct  RACT  rules  pursuant 
to  pre-amended  section  172(b)  as 
interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Francisco  Bay  Area,  the 
South  Coast  Air  Basin,  and  the  San 
Diego  Area  are  all  designated 
nonattainment  and  are  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15.  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  August  1 , 
1997  (8.45).  February  16.  1999  (1151). 
October  18.  1996  (67.19)  and  June  3, 
1997  (425)  including  the  rules  being 
acted  on  in  this  document.  This 
document  addresses  EPA's  proposed 
action  for  BAAQMD  Rule  8.45— Motor 
Vehicle  and  Mobile  Equipment  Coating 
Operations,  SCAQMD  Rule  1151— 
Motor  Vehicle  and  Mobile  Equipment 


'  Among  other  things,  pre-amendmonl  guidance 
includes  those  portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  concerning 
RACT.  52  FR  45(M4  (November  24.  1987):  'Issues 
Relating  to  VOC  Regulation  Outpoints.  Deficiencies, 
and  Deviations.  Clarification  to  Appendix  D  of 
November  24.  1987  Federal  Register  document" 
(notice  of  availability  published  in  the  Federal 
Register  on  May  25.  1988):  and  existing  control 
technique  guidelines  (CT(is). 


Non-Assembly  Line  Coating  Operations, 
SDCAPCD  Rule  67. 1»— Coatings  and 
Printing  Inks  Manufacturing  Operations 
and  MCAPCD  Rule  425— Use  of  Cutback 
Asphalt.  BAAQMD  amended  Rule  8.45 
on  November  6.  1996,  SCAQMD 
amended  Rule  1151  on  December  11, 
1998,  SDCAPCD  amended  Rule  67.19  on 
May  15,  1996  and  MBUAPCD  adopted 
Rule  425  on  March  26, 1997.  These 
submitted  rules  were  found  to  be 
complete  on  May  6.  1997  (8.45).  April 
23,  1999  (1151),  December  19,  1996 
(67.19)  and  September  5,  1997  (425). 
pursuant  to  EPA's  completeness  criteria 
diat  are  set  forth  in  40  CFR  part  51, 
appendix  V  and  are  being  proposed  for 
approval  into  the  SIP. 

BAAQMD's  Rule  8.45  and  SCAQMD's 
Rule  1151  control  emissions  of  VOCs 
from  the  refinishing  of  automobiles. 
SDCAPCD's  Rule  67.19  controls  the 
emissions  of  VOCs  produced  in  the 
manufacturing  process  of  coatings  and. 
printing  inks,  and  MBUAPCD's  Rule 
425  controls  VOCs  fi'om  use  of  cutback 
asphalt.  VOCs  contribute  to  the 
production  of  ground-level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions  in 
nonattainment  areas.  This  requirement 
was  carried  forth  from  the  pre-amended 
Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
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Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rule  425  is  entitled.  Control  of  Volatile 
Organic  Compoimds  from  Use  of 
Cutback  Asphalt.  EPA-450/2/77/037, 
December  1977.  Rules  8.45, 1151,  67.19 
control  VOCs  from  source  categories  for  » 
which  EPA  has  not  issued  a  Control 
Techniques  Guideline  (CTG).  Therefore 
these  rules  were  evaluated  against  the 
general  RACT  requirements  of  the  Clean 
Air  Act  (section  110  and  part  D),  40  CFR 
part  51,  Issues  relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations — Clarifications  to  Appendix 
D  of  November  24,  1978  Federal 
Register:  May  25,1988  (EPA's  Blue 
Book)  and  other  EPA  policy  including 
the  EPA  Region  9/CARB  document 
entitled,  Guidance  Document  for 
Correcting  VOC  Deficiencies. 
Additionally,  Rule  67.19  was  evduated 
against  the  technical  guidance 
document,  entitled  "Control  of  VOC 
Emissions  from  Ink  and  Paint 
Manufacturing  Processes" — EPA-450/3/ 
92-013,  April  1992,  and  compared  for 
consistency  with  rules  from  other 
districts  for  the  same  soiu-ce  category.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

On  December  23,  1997,  EPA  approved 
into  the  SIP  a  version  of  Rule  8.45 — 
Motor  Vehicle  and  Mobile  Equipment 
Coating  Operations  that  had  been 
adopted  by  BAAQMD  on  December  20, 
1995.  BAAQMD's  submitted  Rule  8.45 
Motor  Vehicle  and  Mobile  Equipment 
Coating  Operations  includes  the 
following  significant  changes  from  the 
current  SIP; 

•  Section  231,  Volatile  Organic 
Compounds,  was  amended  by  adding 
acetone,  parachlorobenzotrifluoride 
(PCBTF),  and  cyclic,  branched,  or 
linear,  fuUymethylated  siloxanes  (VMS) 
to  the  list  of  exempt  compounds  in 
conformance  with  EPA  and  CARB 
action. 

•  Section  601,  "Analysis  of  Samples" 
was  amended  by  adding  BAAQMD 
method  41  to  analyze  samples 
containing  PCBTF,  and  BAAQMD 
method  43  to  analyze  samples 
containing  VMS. 

•  Section  602,  "Determination  of 
Emissions"  was  amended  by  adding  the 
following  sentence:  For  the  purpose  of 
determining  abatement  device 
efficiency,  any  acetone,  PCBTF  or  VMS 
shall  be  included  as  a  VOC. 

On  August  13,  1999,  EPA  approved 
into  the  SIP  a  version  of  Rule  1151 — 
Motor  Vehicles  and  Mobile  Equipment 
Non-Assembly  Line  Coating  Operations 
that  had  been  adopted  by  SCAQMD  on 


June  13,  1997.  SCAQMD's  submitted 
Rule  1151 — Motor  Vehicle  and  Mobile 
Equipment  Non- Assembly  Line  Coating 
Operations  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Effective  December  12, 1998  and 
until  April  1,  1999  the  Group  II 
multistage  topcoat  composite  VOC  limit 
was  raised  to  4.5  lbs/gal.  The  pre- 
December  12,  1998  limit  of  3.5  lbs/gal 
limit  was  reinstated  on  April  1,  1999. 

•  A  10%  usage  limitation  on  a 
monthly  basis  was  added  for  specialty 
coatings. 

•  Expanded  the  prohibition  of  sale 
clause. 

•  Added  the  requirement  that 
manufacturers  must  offer  for  sale  by 
January  1, 1999  clearcoats  having  VOC 
content  of  2.1  lbs/gal  or  less. 

•  Added  an  exemption  for  topcoats 
applied  to  prototype  motor  vehicles. 

There  is  ciurentiy  no  version  of 
SDCAPCD's  Rule  67.19— Coatings  and 
Printing  Inks  Manufacturing  Operations 
in  the  SIP.  The  submitted  Rule  includes 
the  following  provisions: 

•  AppUcability  section. 

•  Exemption  for  sources  emitting  less 
than  15  lbs/day. 

•  Sources  emitting  less  than  50  tons/ 
year  are  exempted  from  the 
requirements  of  emission  control 
systems. 

•  Storage  tanks  of  less  than  550  gal 
capacity,  or  those  used  exclusively  for 
epoxies  or  water  based  coatings  are 
exempted  from  the  requirement  of 
submerged  fill  pipes. 

•  A  definition  section. 

•  Equipment  and  workmanship 
standards. 

•  Option  to  comply  by  using         _ 
abatement  equipment. 

•  Record  keeping  provisions,  and 

•  Test  methods. 

Earlier  versions  of  this  rule  were 
adopted  on  Jime  7, 1994,  and  March  7, 
1995.  While  EPA  can  only  act  on  the 
most  recently  submitted  version,  EPA 
reviewed  relevant  materials  associated 
with  the  superceded  versions. 

On  February  5,  1996,  EPA  approved 
into  the  SIP  a  version  of  Rule  425— Use 
of  Cutback  Asphalt  that  had  been 
adopted  by  MBUAPCD  on  August  25, 
1993.  MBUAPCD's  submitted  Rule 
425 — Use  of  Cutback  Asphalt  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  Use  of  the  term  "petroleum 
solvent"  is  now  used  consistently 
throughout  the  rule.  Prior  to  this 
revision,  the  term  organic  solvents  and 
petroleiun  solvents  were  used 
interchangeably  leading  to  confusion  in 
the  implementation  and  enforcement  of 
the  rule.  The  rule  has  been  revised  to 
enhance  clarity. 


•  An  additional  change  was  made  to 
the  "effective  date"  section.  The  rule  as 
revised  is  now  effective  on  the  date  of 
adoption. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
BAAQMD  Rule  8-45— Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations,  SCAQMD  Rule  1151— 
Motor  Vehicle  and  Mobile  Equipment 
Non-Assembly  Line  Coating  Operations, 
SDCAPCD  Rule  67.19— Coatings  and 
Printing  Inks  Manufacturing  Operations, 
and  MBUAPCD  Rule  425— Use  of 
Cutback  Asphalt  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regidatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  doesjiot  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 
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a  regulatory  fiexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  January  7,  2000. 
Felicia  Marcus, 

Regional  Administrator,  Region  LX. 

[FR  Doc.  00-1212  Filed  1-18-00;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[IN116-1b;FRL-6522-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  December  21,  1999,  request  from 
Indiana  for  redesignation  of  the  carbon 
monoxide  (CO)  nonattainment  areas  in 
Lake  and  Marion  Counties,  Indiana  to 
attainment  of  the  CO  national  ambient 
air  quality  standards  (NAAQS).  The 
EPA  is  also  proposing  approval  of  the 
plans  for  maintaining  the  CO  standard 
in  the  portions  of  these  counties 
currently  designated  as  not  attaining  the 
CO  NAAQS.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
cinticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  we 
receive  no  adverse  comments  in 
response  to  that  direct  final  rule  we  plan 
to  take  no  further  activity  in  relation  to 
this  proposed  rule.  If  EPA  receives 
significant  adverse  comments,  in 
writing,  which  have  not  been  addressed, 
we  will  withdraw  the  direct  final  rule 
and  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  Written  comments  must  be 
received  on  or  before  February  18,  2000. 
ADDRESSES:  Send  written  comments  to; 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
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Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  11  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

You  may  inspect  copies  of  the 
documents  relevant  to  this  action  dm-ing 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-ISJ), 
U.S.  Environmental  Protection  Agency, 
Region  5, 11  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Please  contact  Patricia  Morris  at  (312) 
353-8656  before  visiting  the  Region  5 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  11  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-8656. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 

This  Supplementary  Information 
section  is  organized  as  follows: 

What  action  is  EPA  taking  today? 

Where  can  I  find  more  information 
about  this  proposal  and  the 
corresponding  direct  final  rule? 

What  action  is  EPA  taking  today? 

In  this  action,  we  are  proposing  to 
approve  a  revision  to  the  Indiana  State 
Implementation  Plan  for  carbon 
monoxide.  The  revision  will  redesignate 
Lake  and  Marion  Counties,  Indiana  to 
attainment  for  CO.  The  revision  will 
also  approve  CO  maintenance  plans  for 
maintaining  the  CO  standard  in  the 
portions  of  these  counties  currently 
designated  as  not  attaining  the  CO 
national  ambient  air  quality  standards. 

Where  can  I  find  more  information 
about  this  proposal  and  the 
corresponding  direct  final  rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  January  3,  2000. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

[FR  Doc.  00-727  Filed  1-18-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6525-4] 

North  Dakota:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  The  EPA  proposes  to  grant 
Final  authorization  to  the  hazardous 
waste  program  changes  submitted  by 
North  Dakota.  In  the  "Rules"  section  of 
this  Federal  Register,  we  are 
authorizing  the  State's  program  changes 
as  an  immediate  final  rule  without  a 
prior  proposed  nde  because  we  believe 
this  action  as  not  controversial.  Unless 
we  get  written  comments  opposing  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  and  the  Agency  will 
not  take  further  action  on  this  proposal. 
If  we  receive  comments  that  oppose  this 
action,  we  will  publish  a  timely 
document  in  the  Federal  Register 
withdrawing  this  rule  before  it  takes 
effect.  EPA  will  address  public 
comments  in  a  later  final  rule  based  on 
this  proposal.  EPA  may  nol^rovide 
further  opportunity  for  comment.  Any 
parties  interested  in  commenting  on  this 
action  must  do  so  at  this  time. 
EFFECTIVE  DATE:  We  must  receive  your 
comments  by  February  18,  2000. 
ADDRESSES:  Send  written  comments  to 
Kris  Shurr.  8P-HW,  U.S.  EPA,  Region 
VIII,  999  18th  St,  Suite  500.  Denver, 
Colorado  80202-2466,  phone  number: 
(303)  312-6139.  You  can  view  and  copy 
North  Dakota's  application  at  the 
following  addresses:  NDDH  from  9:00 
AM  to  4:00  PM,  1200  Missouri  Ave, 
Bismarck.  ND  58504-5264,  contact:  Curt 
Erickson,  phone  number  (701)  328-5166 
and  EPA  Region  VIII,  from  8:00  AM  to 
3:00  PM,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466,  contact: 
Kris  Shurr,  phone  number:  (303)  312- 
6139. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Shurr,  EPA  Region  VIII,  999  18th  Street. 
Suite  500,  Denver,  Colorado  80202- 
2466,  phone  number:  (303)  312-6139. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules"  section  of  this  Federal  Register. 

Dated:  January  5,  2000. 
lack  W.  McGraw, 

Acting  Regional  Administratof,  Region  VIII. 
[FR  Doc.  00-1069  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6525-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  deletion  of  the 

Renora,  Inc.,  Superfund  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  delete  the 
Renora,  Inc.,  Superfund  Site  which  is 
located  in  the  Edison  Township, 
Middlesex  County,  New  Jersey  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  of  40 
CFR  part  300.  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  The 
EPA  and  the  New  Jersey  Department  of 
Environmental  Protection  have        * 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment,  as  defined  by  CERCLA; 
and  therefore,  further  remedial 
measures  pursuant  to  CERCLA  are  not 
appropriate. 

We  are  publishing  this  without  prior 
proposal  notice,  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  significant 
adverse  or  critical  comments.  A  detailed 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  signifcant 
adverse  or  critical  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives 
significant  adverse  or  critical  comments, 
the  direct  final  action  will  be  withdrawn 
and  all  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 
DATES:  Comments  concerning  this 
action  must  be  received  by  February  18, 
2000. 

ADDRESSES:  Comments  should  be 
submitted  to:  Grisell  V.  Diaz-Cotto, 
Remedial  Project  Manager,  Emergency 
and  Remedial  Response  Division,  U.S. 
Environmental  Protection  Agency. 
Region  II.  290  Broadway,  19th  Floor. 
New  York,  New  York  10007-1866. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
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docket  contain  3d  at:  U.S.  Environmental 
Protection  Age  icy.  Region  II,  Superfund 
Records  Centei ,  290  Broadway,  Room 
1828.  New  Yor  c.  New  York  10007-1866, 


(212)637-430< 


Hours:  9:00  AM  to  5:00 


PM,  Monday  tl  rough  Friday. 

Information  )n  the  Site  is  also 
available  for  vi  jwing  at  the  following 
information  re|  lository:  Edison 
Township  Pub  ic  Library,  340  Plainfield 
Avenue,  Edisoi  i.  New  Jersey  08817, 
(732) 287-2298. 

FOR  FURTHER  IN  FORMATION  CONTACT:  Ms. 
Diaz-Cotto  ma\  be  contacted  at  the 
above  address.  Dy  telephone  at  (212) 
637-4430,  by  fi  jc  at  (212)  637^429  or 
via  e-mail  at  DIAZ- 
COTTO.GRISE  .L@EPAMAIL.EPA.GOV. 


SUPPLEMENTARY 
additional  info  mation 
Final  action  wqich 
Rules  section 
Authority:  42  I 
U.S.C.  1321(c)(^) 
54757,  3  CFR, 
12580, 52  FR 
p.  193. 

Dated:  January^.  2000. 
William  J.  Musz]  nski 

Acting  Regional 
[FRDoc.  00-1 08( 


INFORMATION:  For 

see  the  Direct 
is  located  in  the 
'  this  Federal  Register. 
.S.C.  9601-9657; 33 
E.O.  12777, 56  FR 
991  Comp.,p.351:E.O. 
3  CFR,  1987  Comp. 


2  123 


J  [dministrator.  Region  2. 
Filed  1-18-O0;  8:45  am] 


BILLING  CODE  6560-  SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  30|) 
[FRL-6525-1] 


National  Oil  an  j 
Substances  Pqliution 
Plan;  National 


this  action.  The 


is  the  National 
Substances  Pol 


pursuant  to  sec 
Comprehensive 


Hazardous 

Contingency 
riorities  List 


agency:  EnvirGfimental  Protection 

Agency. 

ACTION:  Proposi  d  deletion  of  the 

Katonah  Munic  ipal  Well  site  from  the 

National  Priorities  List. 


SUMMARY:  The  ]  Invironmental  Protection 
Agency  (EPA)  j  roposes  to  delete  the 
Katonah  Munic  ipal  Well  site  (Site), 
which  is  locate^  i  in  the  Towrn  of 
Bedford.  Westc  lester  County,  New 
York,  from  the  'National  Priorities  List 
(NPL)  and  requ  ;sts  public  comment  on 


NPL  constitutes 


appendix  B  of  >  0  CFR  part  300  which 
Dil  and  Hazardous 
ution  Contingency  Plan 

(NCP),  which  E  'A  promulgated 


ion  105  of  the 
Environmental 
Response,  Com  )ensation,  and  Liability 
Act  of  1980  (Ca^CLA)  as  amended,  42 
U.S.C.  9601  et  i  eq.  EPA  and  the  New 
York  State  Depi  irtment  of 


Environmental  Conservation  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment,  as  defined  by  CERCLA; 
and  therefore,  further  remedial 
measures  pursuant  to  CERCLA  are  not 
appropriate. 

We  are  publishing  a  direct  final  action 
along  with  this  proposed  deletion 
without  prior  proposal  notice  because 
the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  significant  adverse  or 
critical  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  significant  adverse  or 
critical  comments  are  received,  no 
further  activity  is  contemplated.  If  EPA 
receives  significant  adverse  or  critical 
comments,  the  direct  final  action  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 

DATES:  Comments  concerning  this 
Action  must  be  received  by  February  18, 
2000. 

ADDRESSES:  Comments  should  be 
submitted  to  Damian  J.  Duda,  Remedial 
Project  Manager,  Emergency  and 
Remedial  Response  Division,  U.S. 
Environmental  Protection  Agency, 
Region  II,  290  Broadway,  20th  Floor, 
New  York,  New  York  10007-1866. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  contained  at:  U.S.  Environmental 
Protection  Agency,  Region  II,  Superfund 
Records  Center,  290  Broadway,  Room 
1828,  New  York,  New  York  10007-1866, 
(212)  637-4308,  Hours:  9:00  AM  to  5:00 
PM,  Monday  through  Friday. 

Information  on  the  Site  is  also 
available  for  viewing  at  the  following 
information  repository:  Katonah  Village 
Library,  28  Bedford  Road,  Katonah,  New 
York  10536,  (914)  232-3508. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Duda  may  be  contacted  at  the  above 
address,  by  telephone  at  (212)  637- 
4270,  by  FAX  at  (212)  637-3966  or  via 
e-mail  at  duda.damian@epa.gov 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  action  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321((:)(2);  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.;  p.351:  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.;  p.  193. 


Dated:  January  3,  2000. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  00-1085  Filed  1-18-00;  8:45  ami 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.  122799A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  Plan  Development 
Team  (HMSPDT)  will  hold  a  work 
session  which  is  open  to  the  public. 
DATES:  The  work  session  will  be  held  on 
Monday,  January  31,  2000.  from  11:00 
a.m.  to  5:00  p.m.;  on  Tuesday,  February 
1,  2000,  from  8:00  a.m.  to  5:00  p.m.;  and 
on  Wednesday,  February  2,  2000,  from 
8:00  a.m.  until  business  for  the  day  is 
completed. 

ADDRESSES:  The  work  session  will  be 
held  at  the  National  Marine  Fisheries 
Service,  Pacific  Fisheries  Environmental 
Laboratory,  1352  Lighthouse  Avenue, 
Pacific  Grove,  CA,  831-648-8515. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council,  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  work  session  is 
to  draft  sections  of  the  proposed  Fishery 
Management  Plan  for  Highly  Migratory 
Species  (HMS)  and  related  documents 
for  highly  migratory  species  fisheries  off 
the  West  Coast. 

Management  measures  that  may  be 
adopted  in  the  FMP  for  HMS  Fisheries 
off  the  West  Coast  include  permit  and 
reporting  requirements  for  commercial 
and  recreational  harvest  of  HMS 
resources,  time  and/or  area  closures  to 
minimize  gear  conflicts  or  bycatch, 
adoption  or  confirmation  of  state 
regulations  for  HMS  fisheries,  and 
allocations  of  some  species  to  non- 
commercial use.  The  FMP  is  likely  to 
include  a  framework  management 
process  to  add  future  new  measures, 
including  the  potential  for  collaborative 
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management  efforts  with  other  regional 
fishery  management  councils  with 
interests  in  HMS  resources.  It  would 
also  include  essential  fish  habitat  and 
habitat  areas  of  particular  concern, 
including  fishing  and  non-fishing 
threats,  as  well  as  other  components  of 
FRiPs  required  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

The  proposed  FMP,  and  its  associated 
EIS,  would  be  the  Council's  fourth  FMP 
for  the  exclusive  economic  zone  off  the 
West  Coast.  Development  of  the  FMP  is 
timely,  considering  the  new  mandates 
under  the  Magnuson-Stevens  Act, 
efforts  by  the  United  Nations  to  promote 
conservation  and  management  of  HMS 


resources  through  domestic  and 
international  programs,  and  the 
increased  scope  of  activity  of  the  Inter- 
American  Tropical  Tuna  Commission  in 
HMS  fisheries  in  the  eastern  Pacific 
Ocean. 

Although  non-emergency  issues  not 
contained  in  the  HSMPDT  meeting 
agenda  may  come  before  the  HMSPDT 
for  discussion,  those  issues  may  not  be 
the  subject  of  formal  HMSPDT  action 
during  these  meetings.  HMSPDT  action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
this  document  that  require  emergency 
action  imder  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the 


HMSPDT's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  503-326-6352  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
■  Dated:  January  12,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-1205  Filed  1-18-00;  8:45  am] 

B4LUNG  CODE  3510-22-f 
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petitions  and 
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t  lat . 


DEPARTMErff  OF  AGRICULTURE 

Natural  Resoi^ces  Conservation 
Service 

Notice  of  Prodosed  Changes  to 
Section  4  of  tlie  Iowa  State  Technical 
Guide 


AGENCY:  Naturki 
Conservation 
Department  o 
ACTION:  Notice 
proposed 
State  Technica 
comment 


Resources 
Service  (NRCS),  U.S. 
iculture. 
of  availability  of 

in  the  Iowa  NRCS 
Guide  for  review  and 


chan  jes 


has 


SUMMARY:  It 
NRCS  State 
that  changes 
State  Technica 
Section  4, 
Specifications 
Cover:  #329a 
Till;  #329c 
Border,  to 
technology, 
in  systems  thai 
land. 


been  determined  by  the 
Cohservationist  for  Iowa 
niust  be  made  in  the  NRCS 
Guide  specifically  in 
Pradtice  Standards  and 
»327,  Conservation 
Till;  #329b.  Mulch 
Till;  and  #386,  Field 
acccjunt  for  improved 

practices  can  be  used 
treat  highly  erodible 


No' 
Ric  ge 


Th  Bse 


DATE:  Commerjls 
30-day  period 

FOR  FURTHER 

Leroy  Brown 
Natural  Resouifces 
Federal  Bui 
Suite  693,  Des 
515/284^260: 


ildiiig 


and 


revii  ions 


SUPPLEMENTAR' ' 
343  of  the 
Improvement 
states  that 
enactment  of 
technical  gui 
highly  erodibl* 
provisions  oft 
available  for 
comment.  For 
NRCS  will 
the  proposed 
period  a  deten^ 
the  NRCS 


will  be  received  for  a 
m  January  19,  2000. 

\H  FORMATION  CONTACT: 

5tate  Conservationist, 

Conservation  Service, 
210  Walnut  Street, 
'koines,  Iowa  50309;  at 
fax  515/284-4394. 


INFORMATION:  Section 
Federal  Agriculture 

Reform  Act  of  1996 

made  after 
law  of  NRCS  State 
used  to  carry  out 
land  and  wetland 
e  law  shall  be  made 

ic  review  and 
he  next  30  days  the 
comments  relative  to 
c|ianges.  Following  that 
ination  will  be  made  by 
regarding  disposition  of  those 


tlie 
d(  s 


piibli 


rec(  ive 


comments  and  a  final  determination  of 
change  will  be  made. 

January  4,  2000. 
Leroy  Brown, 

State  Consen'ationist. 

|FR  Doc.  00-1196  Filed  1-18-00;  8:45  am] 

aiLUNG  CODE  341&-16-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  Bank 

Amendments  to  Bylaws 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Notice  of  revised  bylaws. 

summary:  The  Board  of  Directors  of  the 
Rural  Telephone  Bank  (Bank)  adopted 
amendments  on  November  9,  1999,  to 
the  bylaws  of  the  Bank.  The  bylaw 
amendments  will  allow  Bank  borrowers 
to  convert  their  Class  B  stock  earned  as 
patronage  refunds  into  Class  C  stock 
before  full  repayment  of  Bank  debt. 

EFFECTIVE  DATE:  This  action  was 
effective  November  9.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant  Governor, 
Rural  Telephone  Bank,  (202)  720-9554. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  to  the  bylaws  adopted  by 
the  Board  allow  for  the  conversion  of  a 
portion  of  the  Class  B  stock  received  by 
a  stockholder  as  patronage  refund  or 
purchased  by  the  borrower,  into  Class  C 
stock  before  the  principal  of  the 
stockholder's  loans  from  the  Bank  has 
been  fully  repaid.  For  example,  if  a 
borrower  has  repaid  50  percent  of  one 
of  its  notes,  it  would  be  eligible  to 
convert  50  percent  of  the  Class  B  stock 
issued  to  date,  through  patronage  capital 
earned  on  that  note,  into  Class  C  stock. 
In  the  past,  all  indebtedness  to  the  Bank 
had  to  be  fully  repaid  before  borrowers 
could  convert  any  of  their  Class  B  stock 
to  Class  C  stock. 

With  regard,  however,  to  Class  B  stock 
purchased  by  a  borrower  as  a 
requirement  for  a  loan,  borrowers  may 
convert  such  Class  B  stock  related  to  a 
loan  only  upon  payment  in  full  of  the 
note  made  in  connection  with  the  loan. 
The  Board-approved  policy  that 
implements  the  bylaw  amendments  is 
set  forth  in  Resolution  No.  99-8B. 

Article  II,  Capital  Stock  and  Special 
Fund  Equivalents,  subsection  2.2(b)  and 
Article  VIII,  Patronage  Capital, 


subsection  8.2(b)  of  the  bylaws  were 
amended  as  follows: 

1.  The  third  sentence  of  subsection 
2.2(b)  is  amended  by  inserting  "(1)" 
between  the  words  "for"  and  "the",  by 
inserting  "all"  between  the  words  "of* 
and  "amounts"  and  adding  the 
following  to  the  end  of  the  sentence: 

";  and  (2)  for  the  conversion  of  a 
portion  of  the  Class  B  stock,  received  by 
a  stockholder  as  patronage  refund  or 
purchased  by  the  borrower,  into  Class  C 
stock  before  the  principal  of  the 
stockholder's  loans  from  the  Bank  has 
been  fully  repaid." 

2.  Subsection  8.2(b)  is  amended  by 
striking  all  of  the  section  following  the 
word  "addition"  and  replacing  it  with 
the  following: 

"to  the  partial  or  full  conversions 
authorized  in  section  2.2(b)  hereof." 

The  bylaws  subsection  2.2(b)  and 
subsection  8.2(b)  as  revised  read  as 
follows: 

Article  II — Capital  Stock  and  Special 
Fund  Equivalents 

Subsection  2.2(b).  "Class  B  stock  shall 
have  a  par  value  of  one  dollar  ($1 .00) 
per  share,  shall  be  issued  only  at  par, 
shall  be  held  only  by  the  recipients  of 
loans  made  under  section  408  of  the 
Act,  and  shall  be  voting  stock.  No 
dividends  shall  be  payable  on  Class  B 
stock,  but  the  holders  thereof  shall  be 
entitled  to  patronage  refunds  in  Class  B 
stock  as  hereinafter  provided.  Prior  to 
dissolution  or  liquidation  of  the  Bank, 
Class  B  stock  may  be  redeemed  and 
retired  only  after  all  shares  of  Class  A 
stock  shall  have  been  redeemed  and 
retired:  Provided,  however.  That  the 
Board  may,  under  rules  of  general 
application  adopted  by  it  and  upon 
agreement  with  the  stockholder,  provide 
for  (1)  the  conversion  of  Class  B  stock 
into  Class  C  stock  upon  payment  of  all 
amounts  owned  by  a  holder  of  Class  B 
stock  to  the  Bank  and  upon  surrender  of 
sufficient  shares  of  Class  B  stock, 
supplemented  by  cash  if  necessary,  to 
equal  the  par  value  of  each  share  of 
Class  C  stock  to  be  issued  inasmuch  as 
fractional  shares  of  Class  C  stock  shall 
not  be  issued;  and  (2)  for  the  conversion 
of  a  portion  of  the  Class  B  stock, 
received  by  a  stockholder  as  a  patronage 
refund  or  purchased  by  the  borrower, 
into  Class  C  stock  before  the  principal 
of  the  stockholder's  loans  from  the  Bank 
has  been  fully  repaid.  Upon  dissolution 
or  liquidation  of  the  Bank,  holders  of 
Class  B  stock  shall  be  entitled  to  share 
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pro  rata  with  the  holder  of  Class  A  stock 
then  outstanding  in  the  surpluses  and 
contingency  reserves  remaining  after  the 
payment  of  all  of  the  Bank's  liabilities 
and  after  retirement  of  all  classes  of 
stock  at  par  as  provided  in  section  411 
of  the  Act.  Class  B  stock  shall  not  be 
transferable,  either  absolutely  or  by  way 
of  collateral,  except  in  connection  with 
the  assumption  by  the  transferee,  with 
the  approval  of  the  Governor,  of  all  or 
part  of  the  transferor's  loan  from  the 
Bank." 

Article  VIII — Patronage  Capital 

Subsection  8.2(b).  "If,  at  any  time 
after  all  Class  A  stock  has  been  retired, 
the  Board  should  determine  that  the 
Bank's  financial  condition  will  not  be 
impaired  thereby,  it  may  establish 
procedures  for  the  retirement  of  Class  B 
stock  in  full  or  in  part  or  its  conversion 
to  Class  C  stock  in  addition  to  the 
partial  or  full  conversions  authorized  in 
section  2.2(b)  hereof." 

Dated:  January  12,  2000. 
Christopher  A.  McLean, 

Acting  Governor,  Rural  Telephone  Bank. 
[FR  Doc.  00-1219  Filed  1-18-00;  8:45  am] 

BILLING  CODE  3410-1&-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  Rights-of-Way  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-Way  Access  Advisory 
Committee  (Committee)  to  assist  the 
Board  in  developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  This 
document  announces  the  dates  of  the 
next  meeting,  which  will  be  open  to  the 
public. 

DATES:  The  second  meeting  of  the 
Committee  is  scheduled  for  February  9- 
11,  2000,  beginning  at  9  a.m.  and  ending 
at  5  p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Dewitt  C.  Greer  State  Highway 
Building  (Main  Office),  125  East 
Eleventh  Street,  Austin,  TX  78701. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windley,  Office  of  Technical  and 


Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice);  (202)  272-5449 
(TTY).  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape.  Braille, 
large  print,  or  ASCII  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  (http:// 
www.access-board.gov/notices/ 
prowacmtg.htm) . 

SUPPLEMENTARY  INFORMATION:  On 
October  20,  1999,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-Way  Access  Advisory  Committee 
(Committee)  to  provide 
recommendations  for  developing  a 
proposed  rule  addressing  accessibility 
guidelines  for  newly  constructed  and 
altered  public  rights-of-way  covered  by 
the  Americans  with  Disabilities  Act  of 
1990  and  the  Architectural  Barriers  Act 
of  1968.  64  FR  56482  (October  20,  1999). 

Committee  meetings  will  be  open  to 
the  public  and  interested  persons  can 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportunity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee.  Members  of  groups 
or  individuals  who  are  not  members  of 
the  Committee  may  also  have  the 
opportunity  to  participate  with 
subcommittees  of  the  Committee. 
Additionally,  all  interested  persons  will 
have  the  opportunity  to  comment  when 
the  proposed  accessibility  guidelines  for 
public  rights-of-way  are  issued  in  the 
•  Federal  Register  by  the  Access  Board. 
The  committee  will  meet  on  the  dates 
and  at  the  location  announced  in  this 
notice.  The  meeting  is  open  to  the 
public.  The  facility  is  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Scott  Windley 
by  January  28,  2000.  Notices  of  future 
meetings  will  be  published  in  the 
Federal  Register. 

Lawrence  W.  RofTee, 

Executive  Director. 

[FR  Doc.  00-1246  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  81 50-01 -P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 


Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Invention  Promoters/Promotion 
Firms  Complaints. 

Agency  Form  Number:  PTO/SB/XX.. 

OMB  Approval  Number:  0651-XXXX. 

Type  of  Request:  New  collection. 

Burden  Hours:  50  hours  per  year. 

Number  of  Respondents:  200 
responses  per  year.  The  PTO  expects  to 
receive  100  complaints  concerning 
invention  promoters/promotion  firms 
and  100  responses  to  such  complaints. 

Average  Hours  Per  Response:  The 
PTO  estimates  that  it  takes  an  average  of 
15  minutes  (.25  hours)  to  gather  the 
information,  complete  the  complaint, 
and  submit  it  to  the  PTO.  The  PTO 
estimates  that  it  will  take  an  invention 
promoter  an  average  of  15  minutes  (.25 
hours)  to  gather  the  information, 
complete  the  response,  and  submit  it  to 
the  PTO. 

Needs  and  Uses:  The  Inventors' 
Rights  Act  of  1999  requires  the  PTO  to 
publish  complaints  filed  by 
independent  inventors  against  invention 
promoters/promotion  firms  and  publish 
any  replies  to  such  complaints.  The 
Inventors'  Rights  Act  requires  the  PTO 
to  publish  these  complaints  and  replies, 
but  it  does  not  require  the  PTO  to 
enforce  the  Act,  to  investigate  the 
complaints,  or  to  participate  in  any  legal 
proceedings  against  the  invention 
promoters/promotion  firms.  The  PTO 
has  developed  a  form  that  complainants 
may  choose  to  use  to  submit  their 
complaints.  Use  of  this  form,  PTO/SB/ 
XX  Complaint  Regarding  Invention 
Promoter,  is  not  mandatory;  however, 
its  use  will  ensure  that  all  of  the 
necessary  information  is  provided, 
which  in  turn  enables  the  PTO  to  make 
the  complaint  publicly  available.  At  this 
time,  there  is  no  associated  form  for 
responses  to  the  complaints.  The  public 
uses  the  complaint  form  to  submit  a 
complaint  against  an  invention 
promoter/promotion  firm  to  the  PTO.  In 
addition,  this  information  collection 
enables  the  invention  promoters/ 
promotion  firms  to  respond  to  such 
complaints.  The  PTO  uses  the 
complaint  form  to  ensure  that  all  of  the 
necessary  information  is  provided  so 
that  the  complaints  can  be  made 
publicly  available.  In  addition,  the  PTO 
forwards  the  complaints  to  the 
invention  promoter/promotion  firm  and 
makes  sure  that  any  responses  to  these 
complaints  are  also  made  publicly 
available. 
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Affected  Pul^lic 
households, 
profit,  not-for 
farms. 

Frequency: 

Respondent 

0MB  Desk  Officer 
395-3630. 

Copies  of  th< 
collection  prof  osal 
calling  or  writi  ng 
Departmental 
(202) 482-3272 
Information 
Commerce,  Ro4>m 
Constitution  Avenue 
DC  20230  (or 
LEngelme@doc 

Written  co 
recommendatitins 
information  co 
within  30  days 
Weiss.  OMB 
New  Executivel  Office 
17th  Street,  N. 
20503. 


;  Individuals  or 
bi  sinesses  or  other  for- 
)rofit  institutions,  and 


officer, 


C  In  occasion. 
!  Obligation:  Volimtary. 
Peter  Weiss,  (202) 

above  information 
can  be  obtained  by 
Linda  Engelmeier, 
^orms  Clearance  Officer, 
Office  of  the  Chief 
Department  of 
5027,  14th  and 

NW,  Washington, 
the  Internet  at 
.gov). 
ents  and 

for  the  proposed 
lection  should  be  sent 
of  publication  to  Peter 
Officer,  Room  10236, 

Building,  725 
Washington,  D.C. 


v  a 


D(sk 


W 


Dated:  January 
Madeleine  Clayti 

Management  Am  tlyst. 

Information  OffU  er. 

[FR  Doc.  00-116;  Filed  1-18-00;  8:45  am] 

BILUNG  COOC:  3510 -IS-P 


12,  2000. 

.Office  of  the  Chief 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Reqiiest 


DOC  has  subinitted 
Management 
clearance  the 
collection  of 
provisions  of 
Act  (44  U.S.C 

Agency:  U.S. 

Title:  Manuf4ct 
Inventories 
Unfilled  Orderi 

Fonn  Numbe  rf, 

Agency  Appi  oval 


aiid : 
fcllc 


^tie 


,00) 


■Ptr 


U  ;es: 


uni 

ard 


Typeo^ 
Burden: 5 
Number  of  Ri 
Avg  Hours 
Needs  and 
presently 
Shipments, 
JM3)  survey 
Management 
number  060  7-( 
collects  month]  y 
inventories, 
orders  from 
The  orders,  as 
and  inventory 
are  valuable 
business  cycle 
members  of 


to  the  Office  of 
Budget  (OMB)  for 
owing  proposal  for 
information  under  the 
Paperwork  Reduction 
chapter  35). 
Census  Bureau, 
urers'  Shipments, 
Orders  (M3)  Survey, 
Benchmark  Survey. 
s):  MA-300. 

Number:  None. 
>f  Request:  New  collection, 
hours. 

spondents:  10,000. 
Response:  30  minutes. 
■  The  Census  Bureau 
condi  icts  the  Manufacturers' 
Invpntories,  and  Orders 
er  Office  of 
Budget  (OMB)  control 
Q008.  The  M3  survey 
data  on  shipments, 
new  and  unfilled 


an  I 


ma  aufacturing  companies. 
\  /ell  as  the  shipments 
<  ata,  are  used  widely  and 

for  analysts  of 
I  :onditions,  including 

thej  Council  of  Economic 


I  tot  Is 


Advisers,  the  Treasury  Department,  and 
the  business  community. 

The  monthly  M3  estimates  are  based 
on  a  relatively  small  sample  and  reflect 
primarily  the  month-to-month  changes 
of  large  companies.  There  is  a  clear  need 
for  periodic  benchmarking  of  the  M3 
estimates  to  reflect  the  entire 
manufacturing  universe.  The  Annual 
Survey  of  Manufactures  (OMB  control 
number  0607-0449)  provides  aimual 
benchmarks  for  the  shipments  and 
inventory  data  collected  in  this  monthly 
survey.  However,  there  is  no  annual 
benchmark  for  new  and  unfilled  orders 
estimates.  Because  of  the  methodology 
used  for  the  monthly  indicator,  any 
discrepancy  between  the  indicator 
series  and  statistically  derived  measures 
can  become  exaggerated  over  time  and 
the  results  can  be  misleading  to  policy 
makers.  The  last  benchmark  survey  for 
unfilled  orders  estimates  was  for  the 
year  1986.  In  addition  to  the  long  period 
between  benchmark  estimates,  the 
conversion  from  the  Standard  Industrial 
Classification  system  to  NAICS  further 
exacerbates  any  discrepancy  and  makes 
the  need  for  the  benchmark  survey  more 
critical. 

The  proposed  benchmark  survey  will 
collect  value  of  unfilled  orders  at  the 
end  of  1999.  Estimates  of  imfilled  orders 
will  be  made  for  industries  classified 
according  to  the  new  North  American 
Industry  Classification  System  (NAICS). 
These  estimates  will  provide  benchmark 
levels  of  imfilled  orders  by  NAICS 
industries  for  the  monthly  M3  indicator 
series. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  virriting  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  January  12,  2000. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  00-1164  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce 

ACTION:  Notice  of  Initiation  of  Process 
to  Revoke  Export  Trade  Certificate  of 
Review  No.  89-00008. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  FEXCORP,  Inc.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  FEXCORP,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  ["5  U.S.C.  4011-21] 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations"]  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  June 
12, 1989,  to  FEXCORP,  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  aimiversary 
date  of  the  issuance  of  the  certificate  of 
review  [Sections  325.14(a)  and  (b)  of  the 
Regulations].  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations]. 

The  Department  of  Commerce  sent  to 
FEXCORP,  Inc.,  on  June  7,  1999,  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  July  27,  1999.  Additional 
reminder  letters  were  sent  on  September 
9,  1999,  and  on  November  8,  1999.  The 
Department  has  received  no  written 
response  to  any  of  these  letters. 


Federal  Register / Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Notices 


2931 


On  January  11,  2000,  and  ifi 
accordance  with  Section  325.10  (c)(ll  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  FEXCORP,  hic, 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failure  to  file  an 
annual  report. 

In  accordance  with  section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circvunstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section  . 
325.10(c)[2]  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)[3]  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)[4] 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  ft-om 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

January  12.  2000. 
Morton  Schnabel, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  00-1161  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  011100C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  emd 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (PFMC) 
Groundfish  Management  Team  (GMT) 
will  hold  a  working  meeting  which  is 
open  to  the  public. 

DATES:  The  GMT  working  meeting  will 
be  begin  Monday,  February  7,  2000,  at 
1  p.m.  and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8  a.m.  to 
5  p.m.  Tuesday,  February  8  through 
Friday,  February  11. 
ADDRESSES:  The  meetings  will  be  held 
at  the  Pacific  Fishery  Management 
Council  office.  Conference  Room,  2130 
SW  Fifth  Avenue,  Suite  224,  Portland. 
OR;  telephone:  503-326-6352. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  GMT  meeting  is  to 
prepare  reports  and  technical  advice  for 
the  upcoming  PFMC  meeting  and  in 
support  of  PFMC  decisions  throughout 
the  year.  The  GMT  will  discuss,  receive 
reports,  and/or  prepare  reports  on  the 
following  topics  during  this  working 
session:  (1)  GMT  organization  and  work 
plan  for  2000;  (2)  exempted  fishing 
permits;  (3)  strategic  plan;  (4)  estimation 
of  rockfish  bycatch  rates  in  setnet  and 
other  open  access  fisheries;  (5)  review 
observer  program  amendment,  if 
available;  (6)  preparation  for  harvest  rate 
workshop;  (7)  review  of  2000 
management  measures  and  preparation 
of  plan  amendment;  (8)  plan 
amendment  for  bycatch  and  other 
issues;  (9)  review  proposal  to  allow  use 
of  open  access  gear  to  harvest  limited 
entry  trip  limits;  (10)  other  issues 
including  marine  reserves  and  habitat 
areas  of  particular  concern. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 


issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  12,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-1206  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011300A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),. National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimcil  will  hold  a 
meeting  of  its  Fishing  Rights  of 
Indigenous  People 

Advisory  Panel  to  discuss  Council 
issues  in  relation  to  indigenous  fishing 
rights  in  the  Western  Pacific  Region. 

DATES:  The  meeting  will  be  held 
February  2-4,  2000,  ft-om  8:30  a.m.  to 
5:00  p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office  conference  rooms, 
1164  Bishop  St..  Suite  1400,  Honolulu. 
Hawaii;  telephone:  (808)  522-8220. 
Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Panel  will  discuss  and  may 
make  recommendations  to  the  Council 
on  the  agenda  items  listed  below.  The 
order  in  which  agenda  items  will  be 
addressed  is  tentative. 
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A.  Status  of 
recommendatii>ns 
meeting 

B.  Status  of 
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Community 
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Impact  Statemf  nt 

D.  Discussioi  i 
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Commission 
recommendations 

Recovery  Team 
rtcoramendations 


c.  Fish  and 
Hawaii  Departihent 
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Dated:  January  13,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  00-1207  Filed  1-18-00;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  Admissions,  HQ 
USAF  Academy,  Department  of  the  Air 
Force.  DoD. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of 
Admissions  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  20,  2000. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Office  of  Admissions,  2304  Cadet  Drive, 
Suite  236.  USAF  Academy.  CO  80840. 
Point  of  contact  is  Ms.  Patricia  Marinski, 
719-333-3226. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  write  to  the  above  address. 

Title  and  Associated  Form:  USAF 
Academy  Writing  Sample,  USAFA  Form 
0-878. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  4,100. 

Number  of  Respondents:  4,100. 


Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Frequency:  1. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  information  collected  on  this 
form  is  required  by  10  U.S.C.  9346.  The 
respondents  are  students  who  are 
applying  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  background  and  aptitude  is 
reviewed  to  determine  eligibility. 

If  the  information  on  this  form  is  not 
collected,  the  individual  cannot  be 
considered  for  admittance  to  the  Air 
Force  Academy. 

lanet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  00-1197  Filed  1-18-00;  8:45  am] 

BILLING  CODE  5001-05-il 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  Trie  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  per-sons  are  invited  to 
submit  comments  on  or  before  March 
20,  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
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Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invijtes 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessarj'  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  Januar>  13,  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Revision. 

Title:  Federal  Pell  Grant  Program 
Recipient  Financial  Management 
System  (RFMS). 

Frequency:  On  Occasion. 

Affected  Public: 

Not-for-profit  institutions;  Individuals 
or  households;  Businesses  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Hour 
Burden : 

Responses:  3,950,083. 
Burden  Hours:  396,200. 

Abstract:  The  Federal  Pell  Grant 
Program  provides  grants  to  eligible 
students  based  on  financial  need  to 
meet  the  costs  of  postsecondary 
education.  The  new  RFMS  modernizes 
the  Federal  Pell  Grant  Program  and 
institutions  report  data  and  request 
funds  through  RFMS. 

Requests  for  copies  of  the  proposed 
mformation  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues@ed.gov  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-1218  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.320A,  84.321  A,  and  84.322A] 

Alaska  Native  Education  Programs 

AGENCY:  Department  of  Education, 

Office  of  Elementary  and  Secondary 

Education — Alaska  Native  Education 

Programs. 

ACTION:  Notice  inviting  applcations  for 

new  awards  for  fiscal  year  (FY)  2000. 

summary:  The  Secretary  invites 
applications  for  new  awards  for  FY  2000 
under  three  direct  grant  programs  for 
Alaska  Natives,  and  announces  deadline 
dates  for  receipt  of  applications  under 
these  programs. 

Applications  Available:  January  19, 
2000. 

Deadline  for  Receipt  of  Applications: 
March  20,  2000. 

Note:  The  Department  must  receive  all 
applications  on  or  before  this  date.  This 
requirement  takes  exception  to  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR  75.102.  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
tliis  exception  to  EDGAR  makes  procedural 
changes  only  and  does  not  establish  new 
substantive  policy.  Therefore,  under  5  U.S.C. 
553(b)(A),  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education  has 
determined  that  proposed  rulemaking  is  not 
required. 

Deadline  for  Intergovernmental 
fleWew.May  18,  2000. 

Estimated  Available  Funds:  Up  to  $11 
million. 

Note:  The  Department  is  conducting  a 
single  competition  for  projects  under  all 
three  programs  described  in  this  notice. 
These  funds  will  be  allocated  among  the 
highest-quality  applications  received. 
Applicants  must  submit  a  sepai-ate 
application  for  each  program  for  which  they 
wish  to  apply. 

Estimated  Range  of  Awards:  $50,000 
to  $750,000  per  year. 

Estimated  Average  Size  of  Awards: 
$366,667. 

Estimated  Number  of  Awards:  30. 

Project  Period  for  all  Programs:  Up  to 
36  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  ip  this  notice.  Funding  estimates 
are  for  the  first  year  of  the  project  period 
only.  Funding  for  the  second  and  third  years 
is  subject  to  the  availability  of  funds  and  the 
approval  of  continuation  awards  (34  CFR 
75.253). 


84.320A — Alaska  Native  Educational 
Planning,  Curriculum  Development, 
Teacher  Training  and  Recruitment 
Program 

Purpose  of  Program:  To  support 
projects  that  recognize  and  address  the 
unique  educational  needs  of  Alaska 
Native  students  through  consolidation, 
development,  and  implementation  of 
educational  plans  and  strategies  to 
improve  schooling  for  Alaska  Natives, 
development  of  curricula,  and  the         » 
training  and  recruitment  of  teachers. 
This  program  is  authorized  under 
section  9304  of  the  Elementary  and 
Secondary  Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs  or 
programs  of  instruction  conducted  in 
Alaska  Native  languages,  or 
partnerships  involving  Alaska  Native 
organizations. 

Program  Authority:  20  U.S.C.  7934. 

84.321A — Alaska  Native  Home-Based 
Education  For  Preschool  Children 

Purpose  of  Program:  To  support  home 
instruction  programs  for  preschool 
Alaska  Native  children  that  develop 
parents  as  educators  for  their  children 
and  ensure  the  active  involvement  of 
parents  in  the  education  of  their 
children  from  the  earliest  ages.  This 
program  is  authorized  under  section 
9305  of  the  Elementary  and  Secondar>' 
Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs,  or 
partnerships  involving  Alaska  Native 
organizations. 

Program  Authority:  20  U.S.C.  7935. 

84.322A— Alaska  Native  Student 
Enrichment  Programs 

Purpose  of  Program:  To  support 
projects  that  provide  enrichment 
programs  and  family  support  ser\'ices 
for  Alaska  Native  students  from  rural 
areas  who  are  preparing  to  enter  village 
high  schools,  so  that  they  may  excel  in 
science  and  mathematics.  This  program 
is  authorized  by  section  9306  of  the 
Elementary  and  Secondary  Education 
Act. 

Eligible  Applicants:  Alaska  Native 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Alaska  Native 
programs,  or  partnerships  including 
Alaska  Native  organizations. 

Program  Authority:  20  U.S.C.  7936. 

Selection  Criteria:  The  Secretary  uses 
the  selection  criteria  published  in  34 
CFR  75.209  and  75.210  to  evaluate 
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Dated:  January  13,  2000. 
Michael  Cohen, 

Assistant  Secretary  for  Elemen  tary  and 

Secondary  Education. 

[FR  Doc.  00-1165  Filed  1-18-00;  8:45  am] 

BILLING  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.141A-HEP  and  CFDA  No. 
84.149A-CAMP] 

Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2000  for 
the  High  School  Equivalency  Program 
(HEP)  and  the  College  Assistance 
Migrant  Program  (CAMP) 

Purpose  of  Programs:  The  purpose  of 
the  HEP  and  CAMP  programs  is  to 
provide  grants  to  institutions  of  higher 
education  (IHEs),  or  to  private  non- 
profit agencies  working  in  cooperation 
with  IHEs,  to  help  migrant  and  seasonal 
farmworkers  complete  high  school  and 
succeed  in  postsecondary  education. 

Eligible  Applicants— HEP  and  CAMP: 
IHEs  or  private  non-profit  agencies 
working  in  cooperation  with  IHEs. 

Deadline  for  Transmittal  of 
Applications:  March  10,  2000. 

Applications  Available:  January  13, 
2000.   ' 

Deadline  for  Intergovernmental 
Review:  May  10,  2000. 

Available  Funds:  HEP  FY  2000: 
$6,000,000. 

Estimated  Range  of  Awards:  HEP 
Sl50,000-$475,000. 

Estimated  Average  Size  of  Awards: 
HEP  $375,000. 

Estimated  Number  of  Awards:  HEP 
16. 

Available  Funds:  CAMP  FY  1999: 
$3,000,000. 

Estimated  Range  of  Awards:  CAMP 
$150,000-$400,000. 

Estimated  Average  Size  of  Awards: 
CAMP  $325,000. 

Estimated  Number  of  Awards:  CAMP 
9. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

The  HEP  program  assists  migrant  and 
seasonal  farmworkers  to  obtain  a  general 
education  diploma  (GED)  and  to  be 
placed  in  postsecondar}'  education  or 
training,  career  positions,  or  the 
military.  By  locating  the  programs  at 
IHEs,  migrant  and  seasonal  farmworkers 
also  have  opportunities  to  attend 
cultural  events,  academic  programs,  and 
other  educational  and  cultural  activities 
usually  not  available  to  them.  The 
CAMP  program  assists  migrant  and 
seasonal  farmworkers  to  successfully 
complete  the  first  academic  year  of 
study  in  the  college  or  university,  and 


provides  follow-up  services  to  help 
students  continue  in  postsecondary 
educadon. 

The  selection  criteria  used  to  review 
applications,  as  required  by  the  program 
statute  are  included  in  the  application 
package. 

The  Congress  has  appropriated  a  total 
of  $15,000,000  for  HEP  and  $7,000,000 
for  CAMP  for  FY  2000.  The  increases  in 
the  FY  2000  appropriations  ($6,000,000 
for  HEP  and  $3,000,000  for  CAMP)  will 
be  used  to  fund  new  applications. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension)  Non- 
procurement  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
Grants). 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  34  CFR  Part  206  (Special 
Education  Programs  for  Students  Whose 
Families  are  Engaged  in  Migrant  and 
Other  Seasonal  Farmwork.) 

(c)  The  definitions  of  a  migratory 
child,  a  migratory  agricultural  worker 
and  a  migratory  fisher  continued  in  34 
CFR  200.40  and  the  definitions  of 
farmwork,  migrant  farmworker  and 
seasonal  farmworker  contained  in  20 
CFR  633.1043. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  application  or  to 
obtain  information  on  the  program,  call 
or  write  Mary  L.  Suazo,  U.S.  Department 
of  Education,  Office  of  Elementary  and 
Secondary  Education,  Office  of  Migrant 
Education,  400  Maryland  Avenue,  SW, 
Room  3E227,  FOB  6,  Washington,  DC 
20202-6135.  Telephone  Number:  (202) 
260-1396.  Inquiries  may  be  sent  by  e- 

mail  to  mary suazo@ed.gov  or  by  FAX 

at  (202)  205-0089.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
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request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htin 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Authority:  Program  Authority: 
20  U.S.C.  1070d-2. 

Dated:  January  13,  2000. 
Michael  Cohen, 

Assistant  Secretary'.  Office  of  Elementary  and 
Secondary  Education. 
[FR  Doc.  00-1166  Filed  1-18-00;  8:45  am] 

BILLING  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-164-A] 

Application  to  Export  Electric  Energy; 
Constellation  Power  Source,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Constellation  Power  Source, 
Inc.  (CPS)  has  applied  for  renewal  of  its 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  18,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:, Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 


Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  On 
January  23,  1998,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  authorized  CPS  to  transmit 
electric  energy  from  the  United  States  to 
Canada  as  a  power  marketer  (Order  No. 
EA-164)  using  the  international  electric 
transmission  facilities  owned  and 
operated  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison,  Eastern  Maine  Electric 
Cooperative,  Joint  Owners  of  the 
Highgate  Project,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power,  Mirmkota 
Power  Cooperative,  New  York  Power 
Authority,  Niagara  Mohawk  Power 
Corp.,  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  That  authorization  will 
expire  on  January  23,  2000. 

On  January  6,  2000,  CPS  filed  an 
application  with  FE  for  renewal  of  the 
export  authority  contained  in  Order  No. 
EA-164.  CPS  has  requested  that 
authorization  be  issued  for  a  five-year 
term  and  that  the  international 
transmission  facilities  of  Long  Sault, 
Inc.  be  added  to  the  list  of  authorized 
export  points. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.21 1  or  385.214  of  the 
Federal  Energy  Regulator;' 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211,  385.214). 
Fifteen  copies  of  each  petition  and 
protest  should  be  filed  with  the  DOE  on 
or  before  the  date  listed  above. 

Comments  on  the  CPS  request  to 
export  should  be  clearly  marked  with 
Docket  EA-164-A.  Additional  copies 
are  to  be  filed  directly  with  Randall  D. 
Osteen,  Attorney,  Constellation  Power 
Source,  Inc.,  Ill  Market  Place,  Suite 
.  500,  Baltimore,  MD  21202. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-164. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 


documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-164 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity"  from  the  Regulatory  Info 
menu  and  then  "Pending  Proceedings" 
from  the  options  menus. 

Issued  in  Washington,  DC,  on  January  12. 
2000. 

Anthony  J.  Come, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Im/Ex.  Office  of  Coal 
&•  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  00-1195  Filed  1-18-00;  8:45  am] 
BILUNQ  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Teleconference 
Meeting 

AGENCY:  Department  of  Energy. 
action:  Notice. 

SUMMARY:  This  notice  announces  a  open 
teleconference  meeting  of  the  Secretary 
of  Energy  Advisory  Board.  The  Federal 
Advisor}'  Committee  Act  (Public  Law 
92-463,  86  Stat.  770).  requires  that 
agencies  publish  these  notices  in  the 
Federal  Register  to  allow  for  public 
participation.  The  purpose  of  the 
teleconference  is  to  discuss  the  interim 
findings  and  recommendations  of  the 
Secretary  of  Energy  Advisory  Board's 
National  Ignition  Facility  Laser  System 
Task  Force. 

Note:  Copies  of  the  interim  findings  and 
recommendations  of  the  National  Ignition 
Facility  Laser  System  Task  Force  may  be 
obtained  from  the  following  internet  address 
hftp://www. hr.doe.gov/seab/  or  by  contacting 
the  Office  of  the  Secretan,  of  Energy 
Advisory  Board  at  (202)  586-7092. 

Name:  Secretary  of  Energy  Advisory 
Board. 

EFFECTIVE  DATE:  Thursday.  January  20, 
2000,  1:30  pm — 3  pm.  Eastern  Standard 
Time. 

ADDRESSES:  Participants  may  call  the 
Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092  to 
reserve  a  teleconference  line  and  receive 
a  call-in  number.  Public  participation  is 
welcomed.  However,  the  number  of 
teleconference  lines  are  limited  and  are 
available  on  a  first  come  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  MuUins.  Executive  Director,  or 
Richard  Burrow,  Deputy  Director, 
Secretary  of  Energy  Advisory  Board 
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(AB-l).  US  De  Dartment  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  EC  20585,  (202)  586-7092 
or  (202)  58R-6  279(fax). 
SUPPLEMENTAR  1  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
Advisory  Boar  1  (The  Board)  is  to 
provide  the  Se  ^retary  of  Energy  with 
essential  indef  endent  advice  and 
recommendati  )ns  on  issues  of  national 
importance.  Tie  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  luthoritative  advice  to 
the  Secretary  ut  Energy  on  the 
Department?s  management  reforms, 
research,  deve  opment,  and  technology 
activities,  ener  ;y  and  national  security 
environmental  cleanup 
activities,  and  jconomic  issues  relating 
to  energy.  During  the  open 

meeting  the  Board  will 
discuss  the  int  srim  findings  and 
recommendatii  ins  of  the  National 
Ignition  Facilit  ^  (NIF)  Laser  System 
Task  Force.  Th  3  NIF  Laser  System  Task 
Force,  a  subcoi  imittee  of  the  Secretary 
of  Energy  Advi  sory  Board,  was  formed 
to  provide  ind(  pendent  external  advice 
and  recommendations  to  the  Board  on 

omplete  the  National 
Ignition  Facilit ,'  Project;  to  recommend 
the  best  techni^  :al  course  of  action;  and 
to  review  and  c  ssess  the  risks  of 
successfully  completing  the  NIF  Project. 
"On  January  2  D.  the  Board  will  conduct 
a  teleconferenc  a  to  discuss  the  findings 
and  recommen  lations  contained  in  the 
interim  report  i  if  the  NIF  Laser  System 


Task  Force.  Th 
NIF  Task  Force 


l:30pm-l:40 
•Remarks — Mv 

Chairman  of 

Advisory  Bo4rd 
1 :40  pm-2  pm 

National  Igni : 

System  Task 

and  Recommfendat 

McTague,  NI 
2:00  pm-2:30 

Period 
2:30  pm-3  pm 

Comment  ani  1 

Athy,  Chairn 

Energy  Advi< 
3  pm — Adjourr 

This  tentativi  \ 
change. 

Public  Partic 
procedures,  melmbers 
welcome  to 


interim  report  of  the 
will  address  the 


engineering  an  1  management  aspects  of 
the  proposed  n  ethod  for  accomplishing 
the  assembly  ajd  installation  of  the  NIF 
laser  system. 

Tentative  Agen  da 

Thursday,  Janu  irv  20.  2000 


fm 


Welcome  &  Opening 
Andrew  Athy, 
lie  Secretary  of  Energy 


Overview  of  the 

ion  Facility  Laser 

brce's  Interiin  Findings 

ions — Dr.  John 
Task  Force  Chairman 
— Public  Comment 


pm 


Board  Review  & 
Action — Mr.  Andrew 
an  of  the  Secretary  of 
!  ory  Board 

agenda  is  subject  to 


potion:  In  keeping  with 
of  the  public  are 
the  business  of  the 


obs  erve 


Secretary  of  Energy  Advisory  Board  and 
submit  written  comments  or  comment 
during  the  scheduled  public  comment 
period.  The  Chairman  of  the  Board  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  open 
teleconference  meeting,  the  Board 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Board  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  You  may  submit  written 
comments  to  Betsy  Mullins.  Executive 
Director,  Secretary  of  Energy  Advisory 
Board,  AB-l,  US  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  open  teleconference 
meeting  will  be  made  available  for 
public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC,  between  9  am  and 
4  pm,  Monday  through  Friday  except 
Federal  holidays.  Further  information 
on  the  Secretary  of  Energy  Advisory 
Board  and  its  subcommittees  may  be 
found  at  the  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington.  DC.  on  January  13. 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Uoc.  00-1242  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  645(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP-241-001] 

ANR  Pipeline  Company;  Notice  of 
Application 

January  12,  2000. 

Take  notice  that  on  January  10,  2000, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP-241-001 
an  Amendment  to  Application  for  a 
certificate  of  Public  Convenience  and 
Necessity  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Section  385.215  of 
the  Commission's  regulations.  By  the 
amendment,  ANR  seeks  to  modify  its 
original  certificate  application  to  seek 


authorization  to  construct  and  operate 
the  facilities  described  therein  in  two 
phases.  In  Phase  I,  ANR  proposes  to 
install,  by  November  1,  2000,  the  two 
proposed  10,000  HP  Compressor  units 
at  the  Woodstock  Compressor  Station, 
which  would  provide  a  total  of  109 
Mdth  per  day  of  additional  system 
capacity.  In  Phase  II.  ANR  proposes  that 
the  remaining  facilities  for  which  ANR 
sought  certification  in  its  Application  be 
constructed  at  a  later  time,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
wwTv.ferc.fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

ANR  states  the  amendment  is 
necessary  because  several  events  have 
occurred  since  the  Application  was  filed 
which  necessitate  its  request  for  phasing 
the  construction  of  the  these  facilities. 
First,  ANR  states  that  the  Application 
assumed  that  prior  to  the  certification  of 
the  facilities  in  this  docket,  the 
Commission  would  have  certificated 
ANR's  SupplyLink  project  in  Docket  No. 
CP97-397-000.  ANR  states  that, 
however,  the  SupplyLink  facilities  have 
not  yet  been  certificated.  Also,  ANR 
states,  since  the  time  the  Application 
was  filed,  one  shipper  has  informed 
ANR  that  it  will  not  need  deliveries  of 
gas  until  November  2001,  and  another 
has  terminated  its  precedent  agreement. 
As  a  result,  there  will  be  three  shippers 
with  total  requirements  of  59  Mdth  per 
day  on  November  1,  2000,  and  a  fourth 
who  will  require  an  additional  25  Mdth 
per  day  on  November  1,  2001. 

To  serve  these  customers,  ANR 
proposes  to  install,  as  Phase  I  of  this 
project,  the  two  proposed  10,000  HP 
Compressor  units  at  the  Woodstock 
Compressor  Station.  According  to  ANR, 
installation  of  these  compressors  will 
provide  a  total  of  109  Mdth  per  day. 
ANR  states  that  this  capacity  will  permit 
it  to  serve  November  1,  2000  shippers, 
and  will  allow  it  to  meet  its  obligations 
to  provide  the  additional  25  Mdth  per 
day  which  one  of  the  shippers  will  need 
on  November  1,  2001.  ANR  states  that 
the  remainder  of  the  capacity  will  afford 
ANR  flexibility  to  meet  near  term 
demands  for  additional  capacity  into 
Wisconsin.  However,  with  the  phasing 
approval  requested  herein,  ANR 
believes  that  certification  of  the 
remaining  Phase  II  facilities  can,  at  this 
juncture,  be  deferred  pending  further 
Commission  action  on  the  SupplyLink 
facilities. 

ANR  Pipeline  Company  has 
authorized  the  individual  listed  below 
to  be  its  contact  person  for  information 
regarding  this  application:  Richard  W. 
Porter,  Assistant  Vice  President,  ANR 
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Pipeline  Company,  500  Renaissance 
Center,  Detroit  Michigan  48243,  Tel. 
313-496-2473,  Fax.  313-496-5141,  E- 
mail:  richard.porter@coastalcorp.com. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
February  2,  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  {18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant  or 
filed  by  other  intervemors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  fined  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intevenor  status. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Dor.  00-1177  Filed  1-18-00;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-161-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

January  12,  2000. 

Take  notice  that  on  January  7,  2000, 
Colorado  hiterstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Sijfth  Revised  Sheet  No.  176,  to 
be  effective  February  7,  2000. 

CIG  states  that  it  provides  swing 
service  pursuant  to  Rate  Schedule  SS- 
1.  In  implementing  this  Rate  Schedule, 
CIG  has  discovered  an  oversight.  CIG 
states  that  as  currently  structured,  the 
commodity  rate  for  the  swing  service 
applies  only  to  daily  gas  quantities 
allocated  to  a  shipper's  swing  contract 
that  exceed  5%  of  the  daily  total 
scheduled  quantities  at  the  pertinent 
delivery  point.  To  provide  more 
flexibility  to  shippers,  CIG  asks  the 
Commission  for  permission  to  expand 
the  safe  harbor  so  that  tjie  commodity 
rate  applies  only  to  daily  swing 
quantities  that  exceed  the  greater  of  100 
Dth  or  5%  of  the  daily  total  scheduled 
quantities  at  the  pertinent  delivery 
point. 

CIG  states  that  this  revision  will 
ensure  that  the  swing  service 


commodity  rate  is  not  imposed  on  small 
gas  quantities.  CIG  states  that  to  ensure 
that  shippers  get  the  immediate  benefit 
of  this  expanded  flexibility,  it  has 
posted  a  notice  on  its  electronic  bulletin 
board  on  November  5,  1999  that  waives 
the  pertinent  provision  of  Rate  Schedule 
SS-1  to  implement  the  broader  "greater 
of  standard. 

CIG  further  states  that  copies  of  this 
compliance  filing  have  been  served  on 
CIG's  jurisdictional  customers  and 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, ' 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  00-1187  Filed  l-18-00;8:45am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 60-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  7.  2000. 

Take  notice  that  on  January  5,  2000, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket 
bear  a  proposed  effective  date  of 
February  1.  2000. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  FSS  and  SST. 
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The  costs  of  th  J  above  referenced 
storage  service  comprise  the  rates  and 
charges  payabls  under  ESNG's  Rate 
Schedule  CFS^.  This  tracking  filing  is 
being  made  pu  rsuant  to  Section  3  of 
ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  serv  jd  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  i  lesiring  to  be  heard  or  to 
protest  said  fil;  ng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Streel ,  NE,  Washington.  DC 
20426,  in  accoi  dance  with  sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regi  lations.  All  such  motions 
or  protests  mu<  t  be  filed  in  accordance 
with  section  IJ  4.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  1  ly  the  Commission  in 
determining  th  ;  appropriate  action  to  be 
taken,  but  will  aot  serve  to  make 
protestants  par  ies  to  the  proceedings. 
Any  person  wi:  hing  to  become  a  party 
must  file  a  mot  on  to  intervene.  Copies 
of  this  filing  ari  i  on  file  with  the 
Commission  ar  d  are  available  for  public 
inspection  in  tl  e  Public  Reference 
Room.  This  fili  ig  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  ^02-208-2222  for 
assistance). 


Linwood  A.  Wat^n 

Acting  Secretary 
[FR  Doc.  00-11 8« 

BILLING  COOe  6717-  11 -M 


DEPARTMENT 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9i-227-005] 


High  Island  Offlshore 
Notice  of  Combl 


ttat 


lanuary  12.  2000 
Take  notice 
High  Island  Offthore 
(HIOS),  tendered 
FERC  Gas  Tarif 
No.  1,  the  follo\nng 
an  effective  dat 


First  Revised 
First  Revised 


.Jr., 

Filed  1-18-00:45  ami 


OF  ENERGY 


System,  LLC; 
iance  Filing 


on  January  6,  2000, 

System,  L.L.C. 

for  filing  as  part  of  its 

.  Third  Revised  Volume 

tariff  sheets,  with 
of  Aprils,  1999: 

Shett  No.  26 
She  !t  No.  201 


HIOS  states  t  lat  such  tariff  sheets  are 
being  submittec  to  comply  with  the 
Office  of  Pipelii  le  Regulation's 
December  14,  1^99,  Letter  Order  in  this 
proceeding. 
Any  person  d  esiring  to  protect  this 

1 ;  a  protest  with  the 

Regulatory  Commission, 
t  ME,  Washington,  DC 


filing  should  fil 
Federal  Energy 
888  First  Street 


20426,  in  accon  lance  with  section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  {call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1184  Filed  1-18-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 17-011] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  12,  2000. 

Take  notice  that  on  January  7,  2000, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  moved  into  effect  certain  rates  and 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1-A, 
Third  Revised  Volume  No.  1-B,  First 
Revised  Volume  No.  1-C,  and  First 
Revised  Volume  No.  1-D  as  follows: 

The  following  tariff  sheets  to  be 
effective  August  1,  1998: 

Third  Revised  Volume  No.  1-A 

Fifth  Sub  Second  Revised  Sheet  No.  4A 
Substitute  Second  Revised  Sheet  No.  4B 
Fifth  Sub  Second  Revised  Sheet  No.  4C 
Fifth  Sub  Fifth  Revised  Sheet  No.  4D 
Substitute  Second  Revised  Sheet  No.  4E 

Third  Revised  Volume  No.  1-B 

Substitute  First  Revised  Sheet  No.  68 
Substitute  First  Revised  Sheet  No.  69 
Substitute  First  Revised  Sheet  No.  70 
Substitute  First  Revised  Sheet  No.  71 
Substitute  First  Revised  Sheet  No.  79 
Substitute  First  Revised  Sheet  No.  80 
Substitute  First  Revised  Sheet  No.  81 
Substitute  First  Revised  Sheet  No.  82 
Substitute  First  Revised  Sheet  No.  85 
Substitute  First  Revised  Sheet  No.  86 

First  Revised  Volume  No.  1-C 

Second  Sub  Tenth  Revised  Sheet  No.  4 
First  Revised  Volume  No.  1-D 

Substitute  First  Revised  Sheet  No.  66 
Substitute  First  Revised  Sheet  No.  67 
Substitute  First  Revised  Sheet  No.  68 
Substitute  First  Revised  Sheet  No.  69 
Substitute  First  Revised  Sheet  No.  70 


Substitute  First  Revised  Sheet  No.  71 

The  following  tariff  sheets  to  be 
effective  January  1, 1999: 

Third  Revised  Volume  No.  1-A 

Fourth  Sub  Sixth  Revised  Sheet  No.  4D 
First  Revised  Volume  No.  1-C 

Second  Sub  Eleventh  Revised  Sheet  No.  4 

The  following  tariff  sheets  to  be 
effective  June  1,  1999: 

Third  Revised  Volume  No.  1-A 

Third  Sub  Third  Revised  Sheet  No.  4A 
Third  Sub  Third  Revised  Sheet  No.  4C 
Third  Sub  Third  Revised  Sheet  No.  4D 

First  Revised  Volume  No.  1-C 

Third  Sub  Twelfth  Revised  Sheet  No.  4 

The  following  tariff  sheets  to  be 
effective  July  1,  1999: 

Third  Revised  Volume  No.  1-A 

Substitute  Eighth  Revised  Sheet  No.  4D 
Third  Revised  Sheet  No.  4E 

Third  Revised  Volume  No.  1-B 

Third  Revised  Sheet  No.  24 
First  Revised  Volume  No.  1-C 
Sub  Thirteenth  Revised  Sheet  No.  4 
First  Revised  Volume  No.  1-0 

Third  Revised  Sheet  No.  21 

The  following  tariff  sheets  to  be 
effective  January  1,  2000: 

Third  Revised  Volume  No.  1-A 

Second  Sub  Ninth  Revised  Sheet  No.  4D 
Substitute  Tenth  Revised  Sheet  No.  4D 
Fourth  Revised  Sheet  No.  4E 
Second  Revised  Sheet  No.  76 
Original  Sheet  No.  76A 

First  Revised  Volume  No.  1-C 

3rd  Sub  Fourteenth  Revised  Sheet  No.  4 

KNI  states  that  such  revised  tariff 
sheets  reflect  changes  in  rates  and  tariff 
provisions  pursuant  to  the 
Commission's  Letter  Order  approving 
KNl's  filed  Offer  of  Settlement  and 
Stipulation  and  Agreement  issued  on 
December  22,  1999,  in  this  proceeding, 
89  FERC  1161,323  (1999). 

KNI  states  that  it  has  served  copies  of 
this  filing  upon  all  jurisdictional 
customers,  interested  State 
Commissions,  and  other  interested 
parties,  as  well  as  all  parties  on  the 
restricted  service  list  in  Docket  Nos. 
RP98-117,  etal. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
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in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvvw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1183  Filed  1-18-00;  8:45  am] 

BILUNG  COBE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOa-151-001] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  12,  2000. 

Take  notice  that  on  January  6,  2000, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  January  29, 
2000: 

Fourth  Revised  Sheet  No.  292 
Second  Revised  Sheet  No.  299A 

Northern  states  that  the  pinpose  of 
this  filing  is  to  correct  the  superseding 
tariff  sheet  reference.  No  changes  have 
been  made  to  Northern's  tariff 
provisions. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:///www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1185  Filed  1-18-O0;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  211 4-WA] 

Public  Utility  District  No.  2  of  Grant 
County;  Notice  of  Public  Utility  District 
No.  2  of  Grant  County's  Request  to 
Use  Alternative  Procedures  in  Filing  a 
License  Application 

January  12.  2000. 

On  December  15,  1999,  the  existing 
licensee.  Public  Utility  District  No.  2  of 
Grant  County  (Grant  PUD),  filed  a 
request  pursuant  to  use  the 
Commission's  alternative  procedures  in 
submitting  an  application  for  a  new 
license  for  the  existing  Priest  Rapids 
Hydroelectric  Project  No.  2114.  The 
1,994-megawatt  hydroelectric  project 
includes  two  dams.  Priest  Rapids  Dam 
and  Wanapum  Dam,  and  two 
powerhouses.  The  project  is  located  on 
the  Columbia  River,  in  the  center  of  the 
state  of  Washington.  Grant  PUD  has 
demonstrated  that  it  has  made  an  effort 
to  contact  resource  agencies,  Indian 
tribes,  nongovernmental  organizations 
(NGOs),  and  others  affected  by  the 
proposal,  and  that  a  consensus  likely 
exists  that  the  use  of  the  alternative 
procedures  is  appropriate  in  this  case. 
Grant  PUD  has  also  submitted  a 
commiuiications  protocol  that  was 
developed  in  consultation  with 
interested  entities. 

The  purpose  of  this  notice  is  to  invite 
comments  on  Grant  PUD's  request  to 
use  the  alternative  procedures,  pursuant 
to  section  4.34(i)  of  the  Commission's 
regulations.'  Additional  notices  seeking 
comments  on  the  specific  project 
proposal,  interventions  and  protests, 
and  recommended  terms  and  conditions 
will  be  issued  at  a  later  date. 

The  alternative  procedure  being 
requested  here  combines  the  profiling 
consultation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  applicadon. 
This  differs  fi-om  the  traditional  process, 
in  which  the  applicant  consults  with 


'  Order  No.  596,  Regulations  for  the  Licensing  of 
Hydroelectric  Projects,  81  FERC  ^  61.103  (1997). 


agencies,  Indian  tribes,  and  NGOs 
during  preparation  of  the  application  for 
the  license  and  before  filing  it,  but  the 
Commission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procedures  are  intended  to  improve  the 
licensing  process  by  combining  the 
prefiling  consultation  and 
environmental  review  processes  into  a 
single  process,  to  facilitate  greater 
application,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

Alternative  Licensing  Process  and 
Priest  Rapids  Schedule 

Grant  PUD  has  submitted  a  proposed 
schedule  for  the  process  that  leads  to 
the  filing  of  a  new  license  application 
by  October,  2003.  Public  scoping 
meetings  to  determine  the  scope  of 
environmental  analysis  that  will  be 
completed  to  support  the  Commission's 
licensing  decision  would  be  held  in  the 
spring  of  2000.  Studies  of 
environmental  issues  and  alternatives 
developed  during  scoping  would  be 
conducted  through  2002  (if  needed), 
with  a  draft  application  and  draft 
applicant-prepared  environmental 
assessment  (APEA)  to  be  issued  for 
comment  in  early  2003. 

Comments 

Interested  parties  have  30  days  from 
the  date  of  this  notice  to  file  with  the 
Commission,  any  comments  on  Grant 
PUD's  proposal  to  use  the  alternative 
licensing  procedures  to  file  £ui 
application  for  the  Priest  Rapids 
Hydroelectric  Project.  The  comments 
must  be  filed  by  providing  an  original 
and  8  copies  as  required  by  the 
Commission's  regulations  to:  Federal 
Energy  Regulatory  Commission,  Office 
of  the  Secretary,  Dockets — Room  lA, 
888  First  Street,  NE,  Washington,  DC 
20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedures,"  and  include  the  project 
name  and  number  (Priest  Rapids 
Hydroelectric  Project  No.  2114). 

For  further  information  on  this 
process,  please  contact  Charles  Hall  of 
the  Federal  Energy  Regulatory 
Commission  at  202-219-2852  or  E-mail 
charles.hall@ferc.fed.us. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1188  Filed  1-18-00:  8:45am] 
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DEPARTMENT  i  )F  ENERGY 


Federal  Energy 
Commission 


Regulatory 


[Docket  No.  ECOO -46-000,  et  al.] 


Vermont  Yankef 
Corporation,  et 
Corporate 


Fanuary  11.2000 

Take  notice 

have  been  made 
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Nuclear  Power 
al.;  Electric  Rate  and 
Regiiiation  Filings 


that 


the  following  filings 
with  the  Commission: 


1.  Vermont  Van  tee  Nuclear  Power 
Corporation,  Ve  rmont  Electric  Power 
Company,  Inc.,  AmerGen  Vermont, 

IDocicet  No.  ECOO-  46-000] 

Take  notice  ti  at  on  January  6,  2000, 
Vermont  Yankei  i  Nuclear  Power 
Corporation,  Ve  mont  Electric  Power 
Company,  Inc.,  ind  AmerGen  Vermont, 
L.L.C.,  tendered  for  filing  a  joint 
application  seel  ing  authorization  for  the 
sale  of  jurisdicti  anal  facilities  and 
authorization  to  assign  certain 
contractual  righ  ;s  and  obligations  to  a 
Special  Purpose  Entity  subsidiary 
pursuant  to  Sec  ion  203  of  the  Federal 
Power  Act. 

Comment  dat  ?;  February  7,  2000,  in 
accordance  witl  Standard  Paragraph  E 
at  the  end  of  thi  >  notice. 

2.  Edgar  Electri :  Cooperative  d/b/a/, 
EnerStar  Power  Corporation,  Tennessee 
Power  Compan  ',  American  Power 
Exchange,  Inc. 

[Docket  No.  ER98  -2305-0051  [Docket  No. 
ER95-581-019I  [1  locket  No.  ER94-1 5 78-0211 

Take  notice  tlat  on  January  6.  2000, 
the  above-ment  oned  power  marketers 
filed  quarterly  r  jports  with  the 
Commission  in  he  above-mentioned 
proceedings  for  information  only. 

3.  Baltimore  Ga  s  and  Electric  Company 

[Docket  No.  EROO -1031-0001 

Take  notice  t  lat  on  January  6,  2000, 
Baltimore  Gas  a  nd  Electric  Company 
filed  their  quart  srly  report  for  the 
quarter  ending  )ecember  31,  1999. 

Comment  da  e:  January  31,  2000,  in 
accordance  wit  i  Standard  Paragraph  E 
at  the  end  of  th(s  notice. 

4.  Pacific  Gas 

[Docket  Nos 


8 


Electric  Company 

EH00-658-0001 


Take  notice 
Pacific  Gas  & 
pursuant  to  Ru 
Commission's 
Procedure,  18 
tendered  for 
of  its  Pro  Formi 
and  Agreement  > 
Commission  or 
PG&E  is  also 
referenced  doc 


t  lat 


on  January  7,  2000, 
Electric  Company  (PG&E), 

216  of  the 
I  ules  of  Practice  and 
Section  385.216, 
Notice  of  withdrawal 
Interconnection  Policy 
filed  with  the 
November  24,  1999. 
re|}uesting  that  the  above 
et  be  closed. 


cfr; 

fil  ng 


Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  California  Power  Exchange 
Corporation 

[Docket  No.  ER0O-951-000| 

Take  notice  that  on  January  7,  2000, 
California  Power  Exchange  Corporation 
(CalPX),  on  behalf  of  its  CalPX  Trading 
Services  Division  (CTS),  tendered  for 
filing  an  amendment  to  its  December  30, 
1999  filing  in  the  above-referenced 
docket. 

The  errata  notice  does  not  affect  the 
proposed  effective  date  for  the  proposed 
CTS  rate  schedule  changes. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  Century  Services,  Inc. 

(Docket  No.  EROO-1032-OOOl 

Take  notice  that  on  January  7,  2000, 
New  Century  Services,  Inc.  (NCS).  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  the  Master  Power  Purchase  and 
Sale  Agreement  between  Public  Service 
and  West  Texas  Municipal  Power 
Agency,  which  is  an  umbrella  service 
agreement  under  Public  Service's  Rate 
Schedule  for  Market-Based  Power  Sales 
(Public  Service  FERC  Electric  Tariff, 
Original  Volume  No.  6). 

NCS  requests  that  this  agreement 
become  effective  on  December  9,  1999. 

Comment  date:  January  27.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1033-OOOj 

Take  notice  that  on  January  7,  2000, 
Entergy  Services,  Inc.,  on  bebalf  of 
Entergy  Arkansas,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  Louisiana, 
Inc.,  Entergy  Gulf  States,  Inc.,  and 
Entergy  New  Orleans,  Inc.,  (collectively, 
the  Entergy  Operating  Companies) 
tendered  for  filing  a  Letter  Agreement 
between  Entergy  Services,  Inc.  and  Sam 
Raybum  Municipal  Power  Agency  for 
the  installation  of  the  New  Liberty 
Substation  off  of  Entergy  Service's  Line 
No.  542  (138kV). 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  California  Independent  System 
Operator  Corporation 

IDocket  No.  EROO-1 034-000] 

Take  notice  that  on  January  7,  2000, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Koch 
Energy  Trading,  Inc.  (Koch  Energy)  for 
acceptance  by  the  Commission. 


The  ISO  states  that  this  filing  has  been 
served  on  Koch  Energy  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  January  4,  2000. 
.    Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

[Docket  No.  EROO-1035-OOOl 

Take  notice  that  on  January  7,  2000, 
the  New  England  Power  Pool     ^ 
Participants  Committee  submitted 
changes  to  Market  Rules  6,  8  and  9. 
Additionally,  NEPOOL  has  requested  a 
waiver  of  the  Commission's  notice 
requirements  to  permit  the  revisions  to 
Market  Rules  6,  8  and  9  to  become 
effective  as  of  January  11,  2000. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.0.  DPL  Energy,  Inc. 

IDocket  No.  ER0O-103&-000] 

Take  notice  that  on  January  7,  2000, 
DPL  Energy,  Inc.  (DPL  Energy),  tendered 
for  filing  a  service  agreement 
establishing  Dayton  Power  and  Light 
Company  (DP&L)  as  a  customer  under 
the  terms  of  DPL  Energy's  market-based 
sales  tariff. 

DPL  Energy  requests  an  effefctive  date 
of  February  1,  2000  for  the  Service 
Agreement. 

Copies  of  this  filing  were  served  upon 
DP&L  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Great  Bay  Power  Corporation,  Inc. 

[Docket  No.  EROO-1037-000] 

Take  notice  that  on  January  7,  2000, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  service 
agreements  between  Aquila  Energy 
Marketing  Corporation  and  Great  Bay 
and  between  El  Paso  Power  Services 
and  Great  Bay  for  service  under  Great 
Bay's  revised  Tariff  for  Short  Term 
Sales.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  July  24,  1998,  in 
Docket  No.  ER98-3470-000. 

The  service  agreements  are  proposed 
to  be  effective  January  1,  2000. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Soyland  Power  Cooperative,  Inc. 

iDocket  No.  EROO-1 038-000] 

Take  notice  tliat  on  January  7,  2000, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  notice  of 
cancgllation  of  its  all-requirements 
service  contract  with  Clay  Electric 
Cooperative,  Inc.,  (Clay).  Soyland  states 
that  Clay  has  withdrawn  from 
membership  in  Soyland,  and  Soyland    ' 
will  no  longer  provide  all-requirements 
electric  service  to  Clay. 

Soyland  requests  an  effective  date  of 
January  7,  2000  for  the  notice  of 
cancellation.  Accordingly,  Soyland 
requests  waiver  of  the  Commission's 
regulations.  Soyland  states  that  a  copy 
of  the  filing  has  been  served  on  Clay. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Soyland  Power  Cooperative,  Inc. 

pocket  No.  E«00-1 039-000] 

Take  notice  that  on  January  7,  2000, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  notice  of 
cancellation  of  its  all-requirements 
service  contract  with  Clinton  County 
Electric  Cooperative,  Inc.,  (Clinton). 
Soyland  states  that  Clinton  has 
withdrawn  from  membership  in 
Soyland,  and  Soyland  will  no  longer 
provide  all-requirements  electric  service 
to  Clinton  under  this  contract. 

Soyland  requests  an  effective  date  of 
January  7,  2000  for  the  notice  of 
cancellation.  Accordingly,  Soyland 
requests  waiver  of  the  Commission's 
regulations. 

Soyland  states  that  a  copy  of  the  filing 
has  been  served  on  Clinton. 

Comment  date;  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  EROO-1 040-000] 

Take  notice  that  on  January  7,  2000, 
Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  notice  of 
cancellation  of  its  all-requirements 
service  contract  with  Tri-County 
Electric  Cooperative  Inc.  (Tri-County). 
Soyland  states  that  Tri-County  has 
withdrawn  from  membership  in 
Soyland,  and  Soyland  will  no  longer 
provide  all-requirements  electric  service 
to  Tri-County  under  this  agreement. 

Soyland  requests  an  effective  date  of 
January  7,  2000  for  the  notice  of 
cancellation.  Accordingly,  Soyland 


requests  waiver  of  the  Commission's 
regulations. 

Soyland  states  that  a  copy  of  the  filing 
has  been  served  on  Tri-County. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Soyland  Power  Cooperative,  Inc. 

IDocket  No.  EROO-1 041-000] 

Take  notice  that  on  January  7,  2000, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  notice  of 
cancellation  of  its  all-requirements 
service  contract  with  Wayne- White 
Counties  Electric  Cooperative,  Inc., 
(WWEC).  Soyland  states  that  WWEC  has 
withdrawn  from  membership  in 
Soyland,  and  Soyland  will  no  longer 
provide  all-requirements  electric  service 
to  WWEC. 

Soyland  requests  an  effective  date  of 
January  7,  2000  for  the  notice  of 
cancellation.  Accordingly,  Soyland 
requests  waiver  of  the  Commission's 
regulations. 

Soyland  states  that  a  copy  of  the  filing 
has  been  served  on  WWEC. 

Comment  date:  January  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

IDocket  No.  EROO-1042-000) 

Take  notice  that  on  January  4,  2000, 
Cinergy  Services,  Inc.,  on  behalf  of  its 
Operating  Company  affiliates.  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (COC),  tendered  for 
filing  an  executed  service  agreement 
between  COC  and  Duke  Energy  Trading 
and  Marketing,  L.L.C.  (DETM)  replacing 
the  unexecuted  service  agreement  filed 
on  November  28,  1997  under  Docket  No. 
ER98-84  7-000  per  COC  FERC  Electric 
Market-Based  Power  Sales  Tariff, 
Original  Volume  No.  7-MB. 

Cinergy  is  requesting  an  effective  date 
of  October  29,  1997  and  the  same  Rate 
Designation  as  per  the  original  filing. 

Comment  date:  January  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  EROO-1043-OOOl 

Take  notice  that  on  January  10,  2000. 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  executed  Service 
Agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  service, 
establishing  Cargill-Alliant,  LLC  as  a 
point-to-point  Transmission  Customer 
under  the  terms  of  the  Alliant  Energy 
Corporate  Services,  Inc.  transmission 
tariff. 


Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of 
December  11,  1999,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  February  1 .  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  Century  Services  Inc. 

Docket  No.  EROO-1 045-000] 

Take  notice  that  on  January  10,  2000, 
New  Century  Services  Inc.  (NCS),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  the  Master  Power  Purchase  and 
Sale  Agreement  between  Public  Service 
and  Arkansas  River  power  Authority 
(ARPA),  which  is  an  umbrella  service 
agreement  under  the  Public  Service's 
Rate  Schedule  for  Market-Based  Power 
Sales  (Public  Service  FERC  Electric 
Tariff,  Original  Volume  No.  6). 

NCS  requests  that  this  agreement 
become  effective  on  November  22,  1999. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Calcasieu  Power,  LLC 

(Docket  No.  EROO-1 049-000] 

Take  notice  that  on  January  10,  2000, 
Calcasieu  Power,  LLC,  tendered  for 
filing  pursuant  to  Rule  205,  18  CFR 
385.205,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  become  effective 
as  of  the  date  specified  by  the  Federal 
Energy  Regulatory  Commission. 

Calcasieu  Power,  LLC  intends  to  sell 
electric  power  at  wholesale  at  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Rate  Schedule  No.  1  provides  for  the 
sale  of  electric  energy  and  capacity  at 
agreed  prices. 

Comment  date:  February  1 ,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROO-lO.'iO-OOO] 

Take  notice  that  on  January  10,  2000, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilifies  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  the  Companies  and  LGE  , 


Trid 
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Standard  Paragr;  phs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  fi  ling  should  file  a 
motion  to  interv  (ne  or  protest  with  the 
Federal  Energy  F  egulatory  Commission, 
888  First  Street,  ME,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Profcedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  1  le  filed  on  or  before  the 
comment  date.  P  rotests  will  be 
considered  by  th  b  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  n  Dt  serve  to  make 
protestants  parti  ;s  to  the  proceeding. 
Any  person  wisl  ing  to  become  a  party 
must  file  a  motic  n  to  intervene.  Copies 
of  these  filings  a  e  on  file  with  the 

are  available  for  public 
filing  may  also  be 
viewed  on  the  Ir  ternet  at  http:// 
www.ferc.fed.us  'online/rims. htm  {call 
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David  P.  Boergers 

Secretary. 
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significantly  affecting  the  quality  of  the 
human  environment. 

The  Commission  requested  comments 
on  the  DEA  within  45  days,  or  by 
January  8,  2000.  Erie  Boulevard 
Hydropower  L.P.,  in  its  December  27, 
1999  letter,  requested  an  extension  of 
time  to  complete  its  review  of  the  DEA. 
In  consideration  of  the  holidays  which 
fell  during  the  review  period,  I  am 
extending  the  DEA  comment  period 
until  January  31,2000. 

Copies  of  the  DEA  will  remain 
available  for  review  in  the  Public 
Reference  Branch,  Room  2-A,  of  the 
Commission's  offices  at  888  First  Street, 
NE,  Washington,  DC  20426. 

Anyone  wishing  to  comment  in 
writing  on  the  DEA  must  do  so  no  later 
than  January  31,  2000.  Comments 
should  be  addressed  to:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  affix  on  the  first  page  the  caption 
"Oswego  River  Project  No.  2474-004"  to 
all  comments  and  letters. 

For  further  information,  please 
contact  Charles  T.  Raabe  at  (202)  219- 
2811. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1180  Files  1-18-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-55-000] 

Distrigas  of  Massachusetts 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Distrigas  LNG  Plant 
Modifications  Project  and  Request  for 
Comments  on  Environmental  Issues 

lanuary  12,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  at  Distrigas  of 
Massachusetts  Corporation's  (DOMAC) 
liquefied  natural  gas  terminal  (LNG 
Plant)  in  Everett,  Massachusetts.'  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 


jr: 


'  DOM.AC's  application  in  Docket  No.  CPOO-55- 
000  was  filml  with  the  Commission  imdor  Section 
7  of  the  Natural  Gas  Act  and  Part  1 57  of  the 
Commission's  regulations. 


determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

Summary  of  the  Proposed  Project 

The  proposed  project  would  allow 
DOMAC  to  establish  a  mutually 
beneficial  thermal  energy  exchange 
arrangement  between  its  LNG  Plant  and 
the  Island  End  Cogeneration  Project 
(Power  Project),  a  nonjurisdictional 
electric  generating  Facilities  Siting 
Board  (Siting  Board)  on  October  8,  1998. 
DOMAC  proposes  to  supply  66,000 
MMBtu  per  day  of  regasified  liquefied    . 
natural  gas  (LNG)  to  the  Power  Plant 
Project  and  to  modify  its  existing 
vaporization  facilities  to  use  low-grade 
waste  heat  from  the  Power  Project. 
Specifically,  DOMAC  requests 
Commission  authorization  to: 

•  Install  a  closed-loop  hot  and  cold 
water  thermal  energy  transfer  system 
consisting  of  piping,  a  warm  water 
storage  tank,  water-to-water  heat 
exchangers,  and  five  water  pumps; 

•  Replace  existing  low,  medium,  and 
high  pressure  vaporizers  with 
equivalent  capacity  shell-and-tube  hot 
water  heat  exchangers  compatible  with 
the  thermal  energy  transfer  system; 

•  Perform  minor  LNG  Plant 
modifications  necessary  to  meter  and 
connect  the  Power  Project's  fuel  supply 
line  to  the  LNG  Plant;  and 

•  Install  a  new  utility  water  supply 
system  to  serve  both  the  LNG  Plant  and 
the  Power  Project. 

The  general  location  of  DOMAC's 
proposed  project  facilities  is  shown  on 
the  map  attached  as  appendix  1.^ 
Construction  of  the  proposed  facilities 
would  occur  completely  on  land  owned 
by  DOMAC  or  on  the  adjacent  Power 
Project  site. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requestr  public 


-The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commissions  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
.Street.  NE.,  Washington,  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 
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comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
governments  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Vegetation  and  wildlife 

•  Water  resources,  fisheries,  and 
wetlands 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Cultural  resoiut:es 

•  Land  use 

•  Air  quality  and  noise 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  and 
make  recommendations  on  how  to 
lessen  or  avoid  impacts  on  the  various 
resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public'interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  4. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
DOMAC.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Noise  quality  may  be  affected  by  the 
addition  of  the  new  vrarm  water 
circulating  pumps. 

•  Soils  (possibly  contaminated)  may 
be  affected  by  minor  ground  disturbance 
from  foundation  construction.  The 
proposed  project  area  is  part  of  a  site 
that  has  been  identified  as  a  "noticed 
site"  piu'suant  to  the  Massachusetts 
Contingency  Plan.  The  former  site 
owner,  Boston  Gas  Company,  is 


currently  conducting  environmental 
investigations  to  determine  the  need  for 
soil  remediation. 

The  Siting  Board  has  reviewed 
enviroimiental  impacts  associated  with 
the  Power  Project  and  has  approved 
construction  of  this  facility.  Therefore, 
the  EA  wall  not  address  impacts  from 
this  nonjurisdictional  facility.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  youi  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St..  NE.  Room  lA,  Washington,  DC 
20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1. 

•  Reference  Docket  No.  CPOO-55- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  11,  2000. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 


Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (wv^rw.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  00-1178  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Granting  Limited  Extension  for 
Filing  Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions 

Januan- 12.  2000. 

Type  of  Application:  New  Major 
License. 

Project  Name  &■  No.:  Fifteen  Mile 
Falls  Project  No.  2077-016. 

Dated  Filed:  ]u\y  29,  1999. 

Applicant:  USGen  New  England,  Inc. 

Location:  The  project  is  located  on  the 
Connecticut  River,  in  Grafton  and  Coos 
Counties,  New  Hampshire,  and 
Caledonia  and  Essex  Counties,  Vermont. 

Applicant  Contact:  Mr.  Cleve  Kapala, 
USGen  New  England,  Inc.,  46  Centerra 
Parkway,  Lebanon,  NH  03766. 

FERC  Contact:  Any  questions  on  this 
notice  should  be  addressed  to  William 
Guey-Lee,  E-mail  address 
william.gueylee@ferc.fed. us,  or 
telephone  (202)  219-2808. 
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Deadline  for  f.  ling  comments,  final 
terms  and  condi  ions, 
recommendatioi  s,  and  prescriptions: 

The  Appalach  an  Mountain  Club, 
Connecticut  Rivi  ir  Joint  Commission, 
Connecticut  Rivi  ir  Watershed  Council, 
Conservation  La  v  Foundation,  New 
Hampshire  Rive  s  Council,  Trout 
Unlimited  Verm  jnt  Chapter,  and  Trout 
Unlimited  New  iampshire  Chapter 
(NGOs),  coUecti'  'ely,  have  requested  an 
extension  to  Jun ;  1.  2000,  for  filing 
comments,  final  terras  and  conditions, 
and  recommend  itions  and 
prescriptions.  T  e  NGOs  state  the 
extension  shouh  allow  the  collaborative 
team  to  complet  s  development  of 
several  draft  mai  lagement  plans 
(including  the  F  sheries  Management 
Plan,  Forest  and  Wildlife  Management 
Plan,  Threatene(  and  Endangered 
Species  Manage!  nent  Plan,  and  the 
Recreation  Reso  irce  Assessment  and 
Management  Ph  n),  and  have  this 
information  ava;  lable  before 
commenting.  Th  s  NGOs  state  that  this 
would  provide  g  reater  efficacy  and 
benefit  to  the  pr  )cess.  Therefore,  an 
extension  to  Jun  3  1 ,  2000,  is  granted  for 
filing  comments  final  terms  and 
conditions,  and  -ecommendations  and 
prescriptions,  but  however,  is  limited  to 
the  draft  manage  ment  plans  stated 
above.  The  deadline  for  filing  other 
comments,  final  terms  and  conditions, 
and  recommend  itions  and  prescriptions 
is  January  31,  2C00. 

All  document ;  (original  and  eight 
copies)  should  t  e  filed  with:  David  P. 
Boergers,  Secret  iry.  Federal  Energy 
Regulatory  Com  nission.  888  First  St. 
NE.  Washington,  DC  20426.  The 
Commission's  R  ules  of  Practice  and 
Procedure  requi  -e  all  interveners  filing 
documents  with  the  Commission  to 
serve  a  copy  of  I  lat  document  on  each 
person  whose  n  ime  appears  on  the 
official  service  1  st  for  the  project. 
Further,  if  an  in  ervenor  files  comments 
or  documents  w  ith  the  Commission 
relating  to  the  n  erits  of  an  issue  that 
may  affect  the  n  sponsibilities  of  a 
particular  resou  ce  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  th  it  resource  agency. 

j.  All  filings  n  ust:  (1)  Bear  in  all 
capital  letters  d  e  title  "COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITK  iNS," 
"PRESCRIPTIO  sis,"  or  "REPLY 
COMMENTS,"  2)  set  forth  in  the 
heading  the  nar  le  of  the  applicant  and 
the  project  num  ler  of  the  application 
and  APEA  to  w  lich  the  filing  responds; 
(3)  furnish  the  i  ame.  address,  and 
telephone  numi  er  of  the  person 
submitting  the  iling;  and  (4)  otherwise 
comply  with  th  s  requirements  of  18  CFR 
385.2001  diroujh  385.2005.  All 


comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director,  Division  of  Licensing  & 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  v/ith 
18  CFR  4.34(b)  and  385.2010. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-1179  Filed  1-18-00,  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  12,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
Exemption. 

b.  Project  No.:  8282-015. 

c.  Date  Filed:  November  17,  1999. 

d.  Applicant:  K  &  K  Hydroelectric. 

e.  Name  of  Project:  Steeles  Mill. 

f.  Location:  On  Hitchcock  Creek,  In 
Richmond  County,  North  Carolina.  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  pursuant  to:  18  CFR  4.102. 

h.  Applicant  Contact:  Mr.  Kenneth  G. 
Smith,  K  &  K  Hydroelectric,  2260  Quail 
Drive,  Graham,  NC  27253,  (910)  227- 
2536. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  291-2715,  or  e-mail 
address:  Thomas. Papsidero@ferc. fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  February  28,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number 
(8282-015)  on  any  comments  or 
motions  filed. 


k.  Description  of  Surrender:  K  &  K 
Hydroelectric,  a  North  Carolina 
corporation,  requests  to  surrender  the 
exemption  for  this  constructed  project 
for  economic  reasons. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  lor 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'^ne  must 
be  received  on  or  before  the  specified 
comm.ent  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS',  "PROTEST",  OR 
"MOTION  TO  INTER\^NE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1181  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  UL94-1— Maine] 

FPL  Energy  Maine  Hydro,  LLC;  Notice 
to  Modify  a  Restricted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
Included  in  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic  Places 

January  12,  2000. 

On  April  23,  1998,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  for  the  Upper  and 
Middle  Dams  Storage  Project  (FERC  No. 
UL  94-1)  proposing  to  establish  a 
restricted  service  list  for  the  piu^pose  of 
developing  and  executing  a 
Programmatic  Agreement  for  managing 
properties  included  in  or  eligible  for 
'  inclusion  in  the  National  Register  of 
Historic  Places.  The  Upper  and  Middle 
Dams  Storage  Project  is  located  in  the 
headwaters  of  the  Androscoggin  River, 
in  Oxford  and  Franklin  Coimties, 
Maine.  FPL  Energy  Maine  Hydro,  LLC  is 
the  licensee. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  processing.  ^  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  following  addition  is  made  to  the 
restricted  service  list  notice  issued  on 
April  23.  1998:  Frank  H.  Dunlap,  FPL 
Energy  Maine  Hydro,  LLC,  100  Middle 
Street"^  Portland  ME  04101. 

The  address  for  Mr.  David  Dominie 
has  changed.  Delete  "Central  Maine 
Power  Company,  North  Augusta  Office 
Annex,  41  Anthony  Avenue,  Augusta, 
ME  04330"  and  replace  with  "EPRO,  41 
Anthony  Avenue,  Augusta,  ME  04330". 

The  following  are  deleted  from  the 
restricted  service  list  notice  issued  on 
April  23,  1998: 


'  18  CFR  385.2010. 


Jeffrey  P.  Musich,  PE,  Union  Water 
Power  Company,  150  Maine  Street, 
Lewiston,  ME  04243-1225. 

R.  Alec  Giffen,  Land  &  Water 
Associates,  9  Union  Street,  Hallowell, 
ME  04347. 

Mona  M.  Jemopaul,  Trout  Unlimited, 
1500  Wilson  Blvd,  Arlington,  VA  22209. 

Sarah  Verville,  Esq.,  Central  Maine 
Power  Company,  Edison  Drive,  Augusta, 
ME  04336. 

Tom  Sullivan,  Gomez  and  Sullivan 
Engineers,  150  Concord  State  Road, 
Dunbarton.  NH  03045. 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceeding  may 
request  inclusion  on  the  restricted 
ser\'ice  list.  Such  a  request  must  be  filed 
with  the  David  P.  Boergers,  Secretary, 
Federal  Energ)'  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  and  served  on  each  person 
whose  name  appears  on  the  official 
service  list.  If  no  such  requests  are  filed, 
the  modified  restricted  service  list  will 
be  effective  at  the  end  of  the  1 5-day 
period.  Otherwise,  a  further  notice  will 
be  issued  ruling  on  the  motion. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  00-1182  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100153;  FRL-6487-1] 

Eastern  Research  Group  Inc.  and  ICF 
Incorporated;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Eastern  Research  Group  Inc.  and  its 
subcontractor.  ICF  Incorporated,  in 
accordance  with  40  CFR  2.307(h)(3)  and 
2.308{i)(2).  Eastern  Research  Group  Inc. 
and  its  subcontractor,  ICF  Incorporated, 
have  been  awarded  a  contract  to 
perform  work  for  OPP,  and  access  to 
this  information  will  enable  Eastern 
Research  Group  In,c.  and  its 
subcontractor,  ICF  Incorporated,  to 
fulfill  the  obligations  of  the  contract. 
DATES:  Eastern  Research  Group  Inc.  and 
its  subcontractor,  ICF  Incorporated,  will 


be  given  access  to  this  information  on  or 
before  Januar\'  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  703-305-7248;  e-mail  address: 
johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations"  and  then 
look  up  the  entr\'  for  this  document 
under  the  "Federal  Register- 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  Contract  No.  68-W6-0022, 
Work  Assignment  No.  4-24,  Eastern 
Research  Group  Inc.  and  its 
subcontractor,  ICF  Incorporated,  will 
provide  the  EPA's  Antimicrobial 
Division  with  technical  support  and 
studies  review,  in  all  areas  of  toxicology 
(e.g.,  acute,  subchronic.  and  chronic 
toxicity)  and  ecological  effects 
assessments  and  residue  and  product 
chemistry.  Eastern  Research  Group  Inc. 
and  its  subcontractor,  ICF  Incorporated, 
understand  that  the  primarv'  activities  to 
be  conducted  under  this  work 
assignment  will  be  the  preparation  of 
Data  Evaluation  Records  (DER)  of  data 
and  studies  concerning  the  toxicological 
(Tasks  3.1  and  3.2)  and  ecological 
(Tasks  4.1  and  4.2)  effects  of  pesticides, 
and  literature  searches  on  chemicals 
related  to  DERs  as  well  as  chemicals  up 
for  registration. 

■   OPP  has  determined  that  access  by 
Eastern  Research  Group  Inc.  and  its 
subcontractor,  ICF  Incorporated,  to 
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information  on  <  11  pesticide  chemicals        ACTION:  Notice. 

is  necessary  for  he  performance  of  this 

contract. 

Some  of  this  ihformation  may  be 
entitled  to  confipential  treatment.  The 
information  has 
under  sections 


been  submitted  to  EPA 
4.  6.  and7ofFIFRA 
and  under  secti(Jns  408  and  409  of  the 
FFDCA. 
In  accordance  with  the  requirements 

h)(2),  the  contract  with 
Eastern  Researc  i  Group  Inc.  and  its 
subcontractor,  I  ^F  Incorporated, 

the  information  for  any 
purpose  not  spe  :ified  in  the  contract; 
prohibits  disclo  lure  of  the  information 
to  a  third  party  vithout  prior  written 
approval  from  t  le  Agency;  and  requires 
that  each  official  and  employee  of  the 
contractor  sign  <  n  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  h  uidle  it  in  accordance 
with  the  FIFRA  information  Security 
Manual.  In  addition,  Eastern  Research 
Group  Inc.  and  ts  subcontractor,  ICF 
Incorporated,  ar  3  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CB1 1  vill  be  secured  and 
protected  again;  t  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  Eas  em  Research  Group  Inc. 
and  its  subconti  actor,  ICF  Incorporated, 
until  the  requin  ments  in  this  document 
have  been  fully  satisfied.  Records  of 
information  pro  irided  to  Eastern 
Research  Group  Inc.  and  its 
subcontractor,  I  l^F  Incorporated,  will  be 
maintained  by  I  PA  Project  Officers  for 
this  contract.  A  1  information  supplied 
to  Eastern  Resei  rch  Group  Inc.  and  its 
subcontractor,  I  "F  Incorporated,  by  EPA 
for  use  in  connt  ction  with  this  contract 


will  be  returnee 
Research  Group 


subcontractor,  I  "F  Incorporated,  have 
completed  theii  work. 


List  of  Subjects 

Environmentil 
and  industry. 
Government  property 
measures. 


Dated:  January 
Richard  D.  Schm 

Acting  Director,  /i 
Services  Division 
Programs. 
IFR  Doc.  00-121: 
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[OPP-100154; 

Lockheed 


AGENCY 

Agency  (EPA). 


to  EPA  when  Eastern 
Inc.  and  its 


protection,  Business 
Gbvernment  contracts. 
,  Security 


.  2000. 

tt, 

tformation  Resources  and 
Office  of  Pesticide 

Filed  1-18-00:  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Fl|L-6487-2] 

MaiHn;  Transfer  of  Data 

Envininmental  Protection 


SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Lockheed  Martin  in  accordance  with 
40  CFR  2.307(h)(3)  and  2.308{i){2). 
Lockheed  Martin  has  been  awarded 
multiple  contracts  to  perform  work  for 
OPP,  and  access  to  this  information  will 
enable  Lockheed  Martin  to  fulfill  the 
obligations  of  the  contract. 
DATES:  Lockheed  Martin  will  be  given 
access  to  this  information  on  or  before 
January  24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Seciu-ity 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  703-305-7248;  e-mail  address: 
johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations"  and  then 
look  up  the  entry  for  this  document 
under  the  "Federal  Register- 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

II.  Contractor  Requirements 

Under  Contract  No.  68-W7-0055,  the 
contractor  will  extract  data  from 
pesticide  registration  forms.  This  project 
requires  the  integration  of  the  DataCap 
Tool  set  and  forms  recognition 


capabilities  into  the  existing  imaging 
application.  The  new  system  will  utilize 
DataCap  Task  Master  cmd  Paper 
keyboard  software  for  design  of  the 
application  for  extracting  data  from  the 
pesticide  registration.  Once  the 
application  has  been  designed, 
implemented,  and  tested,  the  Lockheed 
Martin  Technical  Image  Technology 
Support  Staff  will  be  responsible  for 
maintaining  the  application,  inclusive 
of  enhancements,  updates,  error 
correction  and  monitoring  application 
for  performance  and  ensuring  that  the 
application  meets  requirements  defined 
by  OPP. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contract 
described  in  this  document  involved 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
Lockheed  Martin,  prohibits  use  of  the 
information  for  any  piupose  not 
specified  in  this  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  Lockheed  Martin,  is  required 
to  submit  for  EPA  approval  a  security 
plan  under  which  any  CBI  will  be 
secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to 
Lockheed  Martin  until  the  requirements 
in  this  document  have  been  fully 
satisfied.  Records  of  information 
provided  to  Lockheed  Martin  will  be 
maintained  by  EPA  Project  Officers  for 
this  contract.  All  information  supplied 
to  Lockheed  Martin  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Lockheed  Martin 
has  completed  its  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry.  Government  contracts. 
Government  property.  Security 
measures. 
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Dated:  January  6,  2000. 
Joanne  Martin, 

Acting  Director,  Information  Resources  and 

Services  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  00-1216  Filed  1-18-00;  8:45  am} 

BILUNG  CODE  6S60-5a-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00621 ;  FRL-6385-7] 

Pesticides:  Data  Submitter  Rights  for 
Data  Submitted  in  Support  of 
Toierance  Actions;  Notice  of 
Availability  « 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  the 
availability  for  comment  of  a  paper 
discussing  options  to  enable  the  Agency 
to  appropriately  implement  the  new 
provisions  contained  in  section  408(i)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  to  address  exclusive  use 
and  compensation  rights  for  data 
submitted  to  EPA  in  support  of 
tolerance  and  tolerance  exemption 
actions. 

DATES:  Comments,  identified  by  docket 
control  nimiber  OPP-00621,  must  be 
received  on  or  before  March  20,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00621  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameo  G.  Smoot,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
nimiber:  (703)  305-5454;  fax  nimiber: 
(703)  305-5884;  e-mail  address: 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  you  if  you  submit  data  to 
EPA  in  support  of  establishing  of 
maintaining  tolerances  for  pesticides,  or 
are  a  pesticide  registrant  or  a  person 
applying  for  pesticide  registration  under 


the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  You  may  also 
be  interested  in  commenting  if  you 
submit  data  to  EPA  in  support  of  an 
exemption  from  a  tolerance.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Gel  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docmnent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the.  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  obtain 
a  copy  of  the  options  paper  titled  "Data 
Submitter  Rights  for  Data  Submitted  in 
Support  of  Tolerance  Actions" 
described  in  this  notice  by  accessing 
this  Federal  Register  notice  using  the 
Federal  Register-Environmental 
Documents  cite  on  the  EPA's  Internet 
and  selecting  "Related  Docmnents." 
Hard  copies  of  the  options  paper  are 
available  by  consulting  with  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

2.  In  person.  The  Agency  has 
established  an  officicd  record  for  this 
action  uinder  docket  control  number 
OPP-00621.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conmients  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  from  8:30  a.m.  to  4  p.m.,  Monday 


through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  numberTDPP-00621  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fi-om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yovu-  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described  in 
this  imit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00621.  Electronic 
comments  may  also  be  filed  oidine  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
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will  be  includec 
of  the  official 
notice.  If  vou  h 
CBI  or  the 
please  consult 
under  "FOR 
CONTACT.' 


procf  d 


E.  What  Should 
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in  the  public  version 
rebord  without  prior 
4ve  any  questions  about 
ures  for  claiming  CBI, 
the  person  identified 
FU  ?THER  INFORMATION 


/  Consider  as  I  Prepare 


My  Comments  j  jr  EPA? 

You  may  find  the  following 
suggestions  hel  iful  for  preparing  your 
comments: 

1.  Explain  yoi  ir  views  as  clearly  as 
possible. 

2.  Describe  axjy  assumptions  that  you 
used. 

3.  Provide  co  lies  of  any  technical 
information  anc  /or  data  you  used  that 
support  your  vi  !ws. 

4.  If  you  estir  late  potential  burden  or 
costs,  explain  h  3W  you  arrived  at  the 
estimate  that  yc  u  provide. 

5.  Provide  spi  icific  examples  to 
illustrate  your  c  oncems. 

6.  Offer  alten  ative  ways  to  improve 
the  rule  or  colle  ction  activity. 

7.  Make  sure  o  submit  your 
comments  by  tqe  deadline  in  this 
notice. 

8.  To  ensure  iroper  receipt  by  EPA, 
be  sure  to  ident  fy  the  docket  control 
number  assigne  i  to  this  action  in  the 
subject  line  on  he  first  page  of  your 
response.  You  r  lay  also  provide  the 
name,  date,  anc  Federal  Register 
citation. 


II.  What  Actior 


EPA  is  makir  g 
an  options  pap(  r 
data  compensal  i 
submitted  to  th 
tolerance  and 
actions.  As  pari 
Protection  Act 
amended  sectit  n 
Food,  Drug,  anc 
addressing  sue 
currently  eval 
this  new  provi 
comment.  The 
discusses  the 
FFDCA  and  the 
regarding  data 
exclusive  use; 
and  exclusive 
implements  u 
FIFRA.  and 
implementing 
options  represf^t 
interpretations 
submitters  ma\ 
Agency  also 
interpretations 
suggested 
any  option, 
encouraged  to 


proc  id 


is  the  Agency  Taking? 


available  for  comment 
on  exclusive  use  and 
ion  rights  for  data 
Agency  in  support  of 
t(Jlerance  exemption 
of  the  Food  Quality 
f  1996,  Congress 
408{i)  of  the  Federal 
Cosmetic  Act  (FFDCA) 
righfs.  The  Agency  is 
u^ting  how  to  implement 
on  and  is  seeking  public 
ptions  paper  briefly 
n^w  section  408(i)  of  the 
Agency's  practices 
ompensation  and 

current  compensation 
process  the  Agency 
section  3  of  the 
pr*ents  three  options  for 
e  new  provision.  The 
different 
focusing  on  who  the  data 
be.  However,  the 

comments  on  other 
of  section  408(i)  and 
ures  for  implementing 
Cojnmenters  are  particularly 
)ffer  suggestions  for 


t  le  I 
I  se 
nier  I 


se  iks  I 


workable  procedures  for  their  preferred 
options. 

EPA  will  consider  the  comments 
received  and  develop  a  detailed 
proposal  for  implementing  data  rights 
under  section  408(i)  of  FFDCA. 

List  of  Subjects 

Environmental  protection.  Pesticide 
tolerances.  Data  compensation. 

Dated:  January  ."i.  2000. 
Marcia  E.  Mulkey, 

Director.  Office  of  Pesticide  Programs. 
[PR  Doc.  00-1063  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30489;  FRL-6485-1] 

Pesticide  Products;  Registration 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30489, 
must  be  received  on  or  before  February 
18,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  "OPP-30489  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Mary  L.  Waller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  Washington,  DC 
20460  telephone  number:  (703)  308- 
9354  and  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 


categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS),  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30489.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  pi;^ic  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  £md  Records  Integrity 
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Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2 
(CM  2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30489  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Sei'vices  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agoncv,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
youur  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30489.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
t^  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


version  of  the  official  record. 
Infortnation  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments:  » 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Application 

EPA  received  application  as  follows 
to  register  pesticide  product  containing 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  this 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Product  Containing  Active  Ingredient 
not  Included  in  any  Previously 
Registered  Product 

File  Symbol:  69876-R:  Applicant: 
Camas  Technologies,  Inc.,  PO  Box  1357, 
Broomfield,  Colorado  80038-1357. 
Product  name:  QWEL  Fungicide.  Active 
Ingredient:  Macleaya  Extract.  Proposed 
Classification/Use:  None.  For  foliar 
control  of  fungi  on  greenhouse 
ornamentals.  Type  registration: 
Conditional. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 


Dated:  January  5,  2000 
James  Jones, 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  00-1217  Filed  1-18-00:  8:45  am 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-912;FRL-6485-8] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  aiuiounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-912,  must  be 
received  on  or  before  February  18,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-912  in  the  subject 
line  on  tne  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-7740;  e- 
mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 

Crop  production 
Animal  production 
Food  manufacturing 
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listc  d 
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entities  not 
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regarding  the  a 
to  a  particular 
listed  under 
INFORMATION 


not  intended  -to  be 
rather  provides  a  guide 
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iction.  Other  types  of 
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North  American 
Classification  System 
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entitii  (s.  If  you  have  questions 
f  plicability  of  this  action 
e  [itity,  consult  the  person 
FURTHER 
CONTACT." 


F)R 


B.  How  Can  I 
Information, 
Document  and 
Documents? 
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Dther  Related 
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Documents 
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holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-912  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  CM  2,  1921 
lefferson  Davis  Highway,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-912.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensiu-e  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  11,  2000 
lames  Jones. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petition 

The  petitioner  summary'  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
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EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

1.  Novartis  Crop  Protection,  Inc. 

PP  9F05070 

EPA  has  received  a  pesticide  petition 
(PP  9F05070)  from  Novartis  Crop 
Protection,  Inc.,  PO  Box  18300, 
Greensboro,  NC  27419,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  Trifloxystrobin  in  or  on  the 
raw  agricultm^l  commodities  almond 
nutmeats  at  0.02  parts  per  million 
(ppm),  almond  hulls  at  1.5  ppm,  fruiting 
vegetables  crop  group  at  0.7  pjpxa,  hops 
-  dried  cones  at  1 1  ppm,  potato  tubers 
at  0.02  ppm,  sugarbeet  roots  at  0.05 
ppm,  sugarbeet  tops  at  2.5  ppm, 
sugarbeet  dried  pulp  at  0.25  ppm,  wheat 
grain  at  0.05  ppm,  wheat  forage  at  0.03 
ppm,  wheat  hay  at  0.2  ppm,  wheat  straw 
at  0.05  ppm,  and  wheat  aspirated  grain 
fractions  at  0.5  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  trifloxystrobin  in  plants  (cucujmbers, 
apples,  wheat  and  peanuts)  is  well 
understood.  Identified  metabolic 
pathways  are  substantially  similar  in 
plants  and  animals  (goat,  rat  and  hen). 
Novartis  proposes  trifloxystrobin,  per 
se,  as  the  residue  of  concern  for 
tolerance  setting  purposes. 

2.  Analytical  method.  Novartis  Crop 
Protection  Inc.  has  submitted  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of  trifloxystrobin 
in  or  on  raw  agricultural  commodities. 
The  limit  of  detection  (LOD)  for  each 
analyte  of  this  method  is  0.08  ng 
injected,  and  the  limit  of  quantitation 
(LOQ)  is  0.02  ppm.  The  method  is  based 
on  crop  specific  cleanup  procedures  and 
determination  by  gas  chromatography 
with  nitrogen-phosphorus  detection. 

3.  Magnitude  of  residues  —  residue 
trials.  A  residue  program  was  performed 
for  trifloxystrobin  on  a  full  geography  of 


tomatoes  and  peppers  as  representative 
fruiting  vegetable  crops,  potatoes  as  a 
representative  crop  of  tuberous  and 
corm  vegetables,  almonds,  hops,  wheat, 
and  sugarbeets.  A  study  was  conducted 
on  indicator  crops  to  assay  for 
secondary  residues  in  rotational  crops. 
Novartis  also  completed  a  three-level 
poultry  study  to  determine  the  rate  of 
transfer  of  residues  of  trifloxystrobin 
from  residues  in  animal  feed  to  poultry 
commodities. 

i.  Acute  toxicity.  Studies  conducted 
with  the  technical  material  of 
trifloxystrobin: 

•  Rat  acute  oral  toxicity  study  with  a 
LD50  >5,000  mg/kg 

•  Mouse  acute  oral  toxicity  study 
with  a  LD50  >5.000  mg/kg 

•  Rabbit  acute  dermal  toxicity  study 
with  a  LD50  >2,000  mg/kg 

•  Rat  acute  dermal  toxicity  study 
with  a  LD50  >2,000  mg/kg 

•  Rat  acute  inhalation  toxicity  study 
with  a  LC50  >4.65  mg/L 

•  Rabbit  eye  irritation  study  showing 
slight  irritation  (Category  III) 

•  Rabbit  dermal  irritation  study 
showing  slight  irritation  (Category  FV) 

•  Guinea  pig  dermal  sensitization 
study  with  the  Buehler's  method 
showing  negative  findings 

•  Guinea  pig  clem  sal  sensitization 
study  with  the  Maximization  method 
showing  some  positive  findings 

ii.  Genotoxicty.  No  genotoxic  activity 
is  expected  of  trifloxystrobin  imder  in- 
vivo  or  physiological  conditions.  The 
compound  has  been  tested  for  its 
potential  to  induce  gene  mutation  and 
chromosomal  changes  in  five  different 
test  systems.  The  only  positive  finding 
was  seen  in  the  in  vitro  test  system 
(Chinese  hamster  V79  cells)  as  a  slight 
increase  in  mutant  frequency  at  a  very 
narrow  range  (250  -  278  ng/ml)  of 
cytotoxic  and  precipitating 
concentrations  (compound  solubility  in 
water  was  reported  to  be  0.61  ng/ml; 
precipitate  was  visually  noted  in  culture 
medium  at  150  ng/ml).  The  chemical 
was  found  to  be  non-mutagenic  in  the 
in  vivo  system  or  all  other  in  vitro 
systems.  Consequently,  the  limited  gene 
mutation  activity  in  the  V79  cell  line  is 
considered  a  nonspecific  effect  under 
non-physiological  in  vitro  conditions 
and  not  indicative  of  a  real  mutagenic 
hazard. 

iii.  Reproductive  and  developmental 
toxicity.  FFDCA  section  408  provides 
that  EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
the  current  toxicological  data 
requirements,  the  database  on 


trifloxystrobin  relative  to  pre-  and  post- 
natal eff^ects  for  children  is  complete. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  trifloxystrobin, 
Novartis  considered  data  from 
teratogenicity  studies  in  the  rat  and  the 
rabbit  and  a  2-generation  reproduction 
study  in  the  rat.  The  teratogenicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  embryo  as  a 
result  of  chemical  exposure  during  the 
period  of  organogenesis.  Reproduction 
studies  provide  information  on  effects 
from  chemical  exposure  on  the 
reproductive  capability  of  mating 
animals  and  systemic  and 
developmentcJ  toxicity  from  in  utero 
exposure. 

In  the  rat  teratology  study,  reductions 
in  body  weight  gain  and  food 
consiunption  were  observed  in  the  dam 
at  >  100  mg/kg.  No  teratoganic  effects  or 
any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increased  incidence  of  enlarged 
thymus,  which  is  a  type  of  variation,  at 
1,000  mg/kg.  The  developmental  no 
observed-adverse-effect  level  (NOAEL) 
was  100  mg/kg. 

In  the  rabbit  teratology  study,  body 
weight  loss  and  dramatically  reduced 
food  consumption  were  observed  in  the 
dam  at  >  250  mg/kg.  No  teratogenic 
effects  or  any  other  effects  were  seen  on 
pregnancy  or  fetal  parameters  except  for 
the  increase  in  skeletal  anomaly  of  fused 
stemebrae-3  and  -4  at  the  top  dose  level 
of  500  mg/kg.  This  finding  is  regarded 
as  a  marginal  effect  on  skeletal 
development  that  could  have  resulted 
from  the  40-  to  65%  lower  food  intake 
during  treatment  at  this  dose  level.  The 
developmental  NOAEL  was  250  mg/kg. 

In  the  2-generation  rat  reproduction 
study,  body  weight  gain  and  food 
consumption  were  decreased  at  >  750 
ppm,  especially  in  females  during 
lactation.  Consequently,  the  reduced 
pup  weight  gain  during  lactation  (>  750 
ppm)  and  the  slight  delay  in  eye 
opening  (1,500  ppm)  are  judged  to  be  a 
secondary  effect  of  maternal  toxicity.  No 
other  fetal  effects  or  any  reproductive 
changes  were  noted.  The  low 
developmental  NOAEL.  50  ppm  (5  mg/ 
kg),  seen  in  this  study  was  probably  due 
to  the  lack  of  intermediate  dose  levels 
between  50  and  750  ppm.  Based  on  an 
evaluation  of  the  dose-response 
relationship  for  pup  weight  at  750  ppm 
and  1 ,500  ppm,  the  NOAEL  should  have 
been  nearly  ten-fold  higher  if  such  a 
dose  was  available. 

Based  on  all  these  teratology  and 
reproduction  studies,  the  lowest  NOAEL 
for  developmental  toxicity  is  5  mg/kg 
while  the  lowest  NOAEL  in  the 
subchronic  and  chronic  studies  is  2.5 
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mg/kg/day  (froi  a  the  rat  chronic  study). 
Therefore,  no  a  Iditional  sensitivity  for 
infants  and  chi  dren  to  trifloxystrobin  is 
suggested  by  th  b  data  base. 

iv.  Subchron  c  toxicity.  In  subchronic 
studies,  severa  mortality  related 
changes  were  n  sported  for  the  top  dose 
in  dogs  (500  m|  /kg)  and  rats  (800  mg/ 
kg).  At  these  dc  se  levels,  excessive 
toxicity  has  res  ilted  in  body  weight  loss 
and  mortality  v  'ith  the  associated  and 
nonspecific  ch<  nges  in  several  organs 
(such  as  atroph  y  in  the  thymus, 
pancreas,  bone  marrow,  lymph  node, 
and  spleen)  wh  ich  are  not  considered 
specific  target  (  rgans  for  the  test 
compound.  In  I  he  dog,  specific  effects 
•  vere  limited  to  hepatocellular 
hypertrophy  at  150  mg/kg  and 
hyperplasia  of  he  epithelium  of  the  gall 
bladder  at  500  ng/kg.  Target  organ 
effects  in  the  rs  t  were  noted  as 
hepatocellular  lypertrophy  (^  200  mg/ 
kg)  and  the  rel<  ted  liver  weight  increase 
(>  50  mg/kg).  h  I  the  mouse,  target  organ 
effects  include^  1  single  cell  necrosis  (300 
mg/kg)  and  hy|  lertrophy  (1,050  mg/kg) 
in  the  liver  am  extramedullary 
hematopoiesis  >  300  mg/kg)  and 
hemosiderosis  n  the  spleen  (1.050  mg/ 

kg). 

In  general,  d  sfinitive  target  organ 
toxicity,  mostl; '  in  the  liver,  was  seen  at 
high  feeding  le  /els  of  over  100  mg/kg 
for  an  extende<  treatment  period.  At  the 
lowest  observe!  adverse  effect  level,  no 
serious  toxicity  was  observed  other  than 
mostly  non-sp(  cific  effects  including  a 
reduction  in  b(  dy  weight  and  food 
consumption  c  r  liver  hypertrophy. 

5.  Chronic  tc  xicity.  the  liver  appears 
to  be  the  majoi  primary  target  organ 
based  on  the  c  ironic  studies  conducted 
in  mice,  rats,  a  fid  dogs.  It  was  identified 
as  a  target  orga  n  in  both  the  mouse  and 
the  dog  studiei  with  trifloxystrobin. 
However,  no  li  ver  effect  was  seen  in  the 
chronic  rat  stu  ly  which  produced  the 
lowest  NOAEl  of  2.5  mg/kg  based  on 
reduced  body  veight  gain  and  food 
consumption  s  een  at  higher  dose  levels. 

The  compoii  nd  did  not  cause  any 
treatment-relal  ed  increase  in  general 
tumor  inciden  ;e.  any  elevated  incidence 
of  rare  tumors  or  shortened  time  to  the 
development  c  f  palpable  or  rapidly 
lethal  tumors  in  the  18-month  mouse 
and  the  24-m(  nth  rat  studies.  Dosages 
in  both  studiei  were  sufficient  for 
identifying  a  c  ancer  risk.  In  the  absence 
of  carcinogeni  :ity>  Novartis  believes 
that  a  Refereni  e  Dose  (RfD)  approach  is 
appropriate  fo  •  quantitation  of  human 
risks. 

6.  Animal  n  etabolism. 
Trifloxystrobii » is  moderately  absorbed 
from  the  gastri  )intestinal  tract  of  rats  and 
is  rapidly  dist  ibuted.  Subsequent  to  a 
single  oral  do!  e.  the  half  life  of 


elimination  is  about  2  days  and 
excretion  is  primarily  via  bile. 
Trifloxystrobin  is  extensively 
metabolized  by  the  rat  into  about  35 
metabolites,  but  the  primary  actions  are 
on  the  methyl  ester  (hydrolysis  into  an 
acid),  the  methoxyimino  group  (O 
demethylation).  and  the  methyl  side 
chain  (oxidation  to  a  primary  alcohol). 
Metabolism  is  dose  dependent  as  it  was 
almost  complete  at  low  doses  but  only 
about  60%  complete  at  high  doses. 
In  the  goat,  elimination  of  orally 
administered  trifloxystrobin  is  primarily 
via  the  feces.  The  major  residues  were 
the  parent  compound  and  the  acid 
metabolite  (CGA-321113)  plus  its 
conjugates.  In  the  hen.  trifloxystrobin  is 
found  as  the  major  compound  in  tissues 
and  in  the  excreta,  but  hydroxylation  of 
the  trifluormethyl-phenyl  moiety  and 
other  transformations,  including  methyl 
ester  hydrolysis  and  demethylation  of 
the  methoxyimino  group,  are  also  seen. 
In  conclusion,  the  major  pathways  of 
metabolism  in  the  rat,  goat,  and  hen  are 
the  same. 

7.  Metabolite  toxicology.  Metabolism 
of  trifloxystrobin  has  been  well 
characterized  in  plants,  soil,  and 
animals.  In  plants  and  soil, 
photolytically  induced  isomerization 
results  in  a  few  minor  metabolites  not 
seen  in  the  rat;  however,  most  of  the 
applied  materials  remained  as  parent 
compound  as  shown  in  the  apple  and 
cucumber  studies.  All  quantitatively 
major  plant  and/or  soil  metabolites  were 
also  seen  in  the  rat.  The  toxicity  of  the 
major  acid  metabolite.  CGA-321113 
(formed  by  hydrolysis  of  the  methyl 
ester),  has  been  evaluated  in  cultured  rat 
hepatocytes  and  found  to  be  20-times 
less  cytotoxic  than  the  parent 
compound.  Additional  toxicity  studies 
were  conducted  for  several  minor 
metabolites  seen  uniquely  in  plants 
and/or  soil.  The  studies  indicate  that 
these  metabolites,  including  CGA- 
357261.  CGA-373466.  and  NOA- 
414412.  are  not  mutagenic  to  bacteria 
and  are  of  low  acute  toxicity  (LDso  > 
2,000  mg/kg).  In  conclusion,  the 
metabolism  and  toxicity  profiles 
support  the  use  of  an  analytical 
enforcement  method  that  accounts  for 
parent  trifloxystrobin. 

8.  Endocrine  effects.  Trifloxystrobin 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  Developmental 
toxicity  studies  in  rats  and  rabbits  and 
reproduction  study  in  rats  gave  no 
indication  that  trifloxystrobin  might 
have  any  effects  on  endocrine  function 
related  to  development  and 
reprodufftion.  The  subchronic  and 
chronic  studies  also  showed  no 


evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

9.  Endocrine  disruption.  CGA-2  79202 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  Developmental 
toxicity  studies  in  rats  and  rabbits  and 
reproduction  study  in  rats  gave  no 
indication  that  CGA-2  79202  might  have 
any  effects  on  endocrine  function 
related  to  development  and 
reproduction.  The  subchronic  and 
cluonic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  Exposure —  i.  Food.  Dietary 
exposiue  was  calculated  using  field  trial 
residues  generated  at  the  maximum 
label  rate  and  minimum  preharvest 
interval.  Chronic  exposure  was 
calculated  by  taking  the  mean  value  of 
the  field  trial  values,  and  acute  exposure 
was  calculated  by  using  the  entire 
residue  distribution  in  a  Monte  Carlo 
analysis.  The  resulting  acute  and 
chronic  exposure  estimates 
demonstrated  negligible  exposure. 
Using  the  chronic  toxicological 
endpoint  (rat  feeding  study),  the  sub- 
population  with  the  highest  predicted 
exposure  was  non-nursing  infants  {<  1 
year  old)  with  1.3%  of  the  reference 
dose.  Acute  exposure  for  the  most 
exposed  sub-population,  non-nursing 
infants  (<  1  year  old),  was  2.1%  of  the 
acute  reference  dose  at  the  99.9th 
pecentile.  These  results  demonstrate  a 
very  large  margin  of  safety  for  the  use 
of  trifloxystrobin  on  crops. 

ii.  Drinking  water  exposure —  a. 
estimated  surface  drinking  water 
concentration.  The  generic  expected 
environmental  concentration  (GENEEC) 
estimated  surface  water  concentrations 
for  the  proposed  Flint  and  Compass 
uses  contributed  little  to  the  overall" 
exposure.  These  estimated 
concentrations  were  not  adjusted  for  the 
estimated  market  share  or  percentage  of 
use  area.  The  two  highest  day-56 
estimated  environmetal  concentration 
(EEC)  values  were  0.06  parts  per  billion 
(ppb)  and  0.05  ppb  provided  by  the 
Compass  turf  and  ornamental  uses, 
respectively.  According  to  the  EPA 
"OPP's  Interim  Approach  for 
Addressing  Drinking  Water  Exposure," 
the  average  day-56  value  is  divided  by 
three  when  correcting  for    . 
overestimation  of  the  GENEEC  model. 
This  was  applied  to  the  ornamental  use 
and  the  resulting  potential  exposure  via 
surface  water  was  0.05  ppb  /  3  =  0.017 
ppb.  The  EPA  has  accepted  that  the 
average  day-56  EEC  value  is  divided  by 
six  in  the  case  when  the  product  is 
applied  to  turf  and  accounts  for  the 
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effects  of  grass/turf  in  decreasing  runoff 
(EPA,  1998,  EPA-730-F-97-O02.  PB97- 
137806,  page  15).  This  division  by  six 
was  used  to  calculate  the  potential 
exposure  via  surface  water  from  the 
Compass  turf  application,  0.06  ppb  /  6 
=  0.010  ppb.  Therefore,  the  highest 
potential  exposure  to  trifloxystrobin 
from  siu-face  water  is  from  the  Compass 
ornamental  use,  0.017  ppb. 

b.  Estimated  ground  water 
concentrations.  The  screening 
concentration  in  ground  water  (SCI- 
GROW)  estimated  ground  water 
concentrations  for  the  proposed  Flint 
and  Compass  uses  also  contributed  little 
to  the  overall  exposure.  The  estimated 
concentrations  were  not  adjusted  for  the 
estimated  market  share  or  percentage  of 
use  area.  In  each  use  scenario,  the 
concentration  of  trifloxystrobin  in 
ground  water  was  predicted  to  be  below 
1  part  per  trillion.  The  highest  estimated 
concentration  of  trifloxystrobin  in  the 
ground  water  was  0.000587  ppb 
provided  by  the  Compass  turf  use. 

c.  Drinking  water  levels  of  concern — 
acute  exposure.  The  estimated 
maximum  concentrations  of 
trifloxystrobin  in  surface  water  at  Peak 
Day-0  was  2.48  ppb  (GENEEC)  and 
0.000587  ppb  in  ground  water  (SCI- 
GROW).  The  acute  drinking  water  level 
of  concentration  (DWLOC)  values  were 
calculated  and  compared  to  these 
estimated  water  concentrations.  Per  EPA 
preference,  the  10-day  multiple  dosing 
rat  teratology  study  defined  the  acute 
NOAEL  at  10  mg/kg/day. 

From  the  acute  dietary  exposure 
analysis,  the  lowest  Margin  of  Exposure 
(MOE)  from  the  use  of  trifloxystrobin 
was  1,960  at  the  99.9*  percentile  for  the 
U.S.  population  and  all  population 
subgroups.  This  indicates  a  food 
exposure  of  less  than  0.0051  mg/kg/day 
for  all  populations.  Based  on  the  EPA's 
"Interim  Guidance  for  Conducting 
Drinking  Water  Exposure  and  Risk 
Assessments"  document  (draft  12/2/97), 
acute  drinking  water  levels  of  concern 
(DWLOCacuic)  were  calculated  for 
trifloxystrobin.  The  lowest  acceptable 
Margin  of  Exposure  (MOE)  for  any 
pesticide  is  100.  This  value  was  used  in 
the  DWLOC  calculations  as  a 
conservative  approach.  Based  on  this 
analysis,  trifloxystrobin  estimated 
surface  water  (2.48  ppb)  and  ground 
water  concentrations  (0.000587  ppb)  do 
not  exceed  the  calculated  acute  DWLOC 
values  (3,497,  3,496,  2,997,  997). 
Therefore,  trifloxystrobin  exposures 
would  not  exceed  the  exposure 
allowable  by  the  risk  cup. 

d.  Chronic  exposure.  The  estimated 
maximum  concentrations  of 
trifloxystrobin  in  surface  water  at  Day- 
56/3  was  0.017  ppb  (GENEEC)  and 


0.000587  ppb  in  ground  water  (SCI- 
GROW).  The  chronic  DWLOC  values 
were  calculated  and  compared  to  these 
estimated  water  concentrations.  The 
chronic  reference  dose  for 
trifloxystrobin  is  0.025  mg/kg  body  wt/ 
day,  based  upon  the  findings  in  the  rat 
chronic  toxicity  study.  From  the  chronic 
dietarj'  exposure  analysis,  an  exposure 
estimate  of  0.000140  mg/kg  body  wt/day 
was  determined  for  the  U.S.  population 
and  >  0.00032  for  all  subgroups.  Using 
this  information,  chronic  drinking  water 
levels  of  concern  (DWLOCthromc)  were 
calculated  for  trifloxystrobin.  The 
trifloxystrobin  estimated  ground  water 
(0.000587  ppb)  and  surface  water  (0.017 
ppb)  concentrations  do  not  exceed  the 
calculated  chronic  DWLOC  values  (872, 
870,  746.-247).  Therefore,  trifloxystrobin 
exposures  would  not  exceed  the 
exposure  allowable  by  the  risk  cup. 

2.  Non-dietary  exposure.  Non-dietar\' 
exposure  to  trifloxystrobin  is  considered 
negligible  as  the  chemical  is  intended 
primarily  for  commercial  and 
agricultural  use.  Post-application  re- 
entry exposure  to  homeowners  from 
professional  use  on  residential 
ornamentals  is  considered  negligible. 
For  workers  handling  this  chemical, 
acceptable  margins  of  exposure  (in  the 
range  of  thousands)  have  been  obtained 
for  both  acute  and  chronic  scenarios. 

D.  Cumulative  Risk 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  information 
to  indicate  that  toxic  effects  produced 
by  trifloxystrobin  would  be  cumulative 
with  those  of  any  other  types  of 
chemicals.  Furthermore,  the 
oximinoacetate  is  a  new  type  of 
fungicide  and  no  compound  in  this 
general  chemical  class  currently  has  a 
significant  market  share.  Consequently, 
Novartis  is  considering  only  the 
potential  exposure  to  trifloxystrobin  in 
its  aggregate  risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  for  trifloxystrobin. 
Novartis  has  calculated  aggregate 
exposure  levels  for  this  chemical.  The 
calculation  shows  that  only  0.5%  of  the 
RfD  will  be  utilized  for  the' U.S. 
population  based  on  chronic  toxicity 
endpoints.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Novartis  concludes 


that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  trifloxystrobin  residue. 

2.  Infants  and  children. 
Developmental  toxicity,  manifested  as 
reduced  weaning  pup  weight,  enlarged 
thymus,  or  fused  stemabrae,  was 
observed  in  the  teratology  study  and  2- 
generation  rat  reproduction  studies  at 
maternally  toxic  doses.  All  of  these 
findings  are  judged  to  be  non-specific, 
secondary  effects  of  maternal  toxicity. 
The  lowest  NOAEL  for  developmental 
toxicity  was  established  in  the  rat 
reproduction  study  at  5  mg/kg,  a  level 
that  is  likely  to  be  an  overly  low 
estimate  (as  a  result  of  dose  gap)  but  is 
still  higher  than  the  chronic  NOAEL  of 
2.5  mg/kg  on  which  the  RfD  is  based. 

Using  the  same  conservative  exposure 
assumptions  as  employed  for  the 
determination  in  the  general  population, 
Novartis  has  calculated  that  the  percent 
of  the  RfD  that  will  be  utilized  by 
aggregate  exposure  to  residues  of 
trifloxystrobin  is  only  2.1%  for  non- 
nursing  infants  (>  1  year  old)  (the  most 
impacted  sub-population).  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  base  and 
the  conservative  exposure  assessment, 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  trifloxystrobin 
residues. 

F.  International  Tolerances 

No  Codex  MRL's  have  been 
established  for  residues  of 
trifloxystrobin.  Flint  has  been  registered 
on  pome  fruit  in  Switzerland,  and 
Stratego  (trifloxystrobin  + 
propiconazole)  has  been  registered  on 
cereals  in  Switzerland. 
|FR  Doc.  00-1214  Filed  1-18t00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Proposed  Prospective  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  Amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act,  Oronogo- 
Duenweg  Mining  Belt  Superfund  Site, 
Jasper  County,  Missouri 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 
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SUMMARY:  Notic  3 
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29,  1999.  The 
lead  and  zinc 
Tri-State  Minin 


S  te  ; 


nn  ining ; 


largj 
3lUd 


Act 


encompasses 
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is  hereby  given  that  a 
jctive  purchaser 
iated  with  the  Oronogo- 
Belt  Superfund  Site, 
County,  Missouri,  was 
Agency  on  December 
is  part  of  an  inactive 
area  known  as  the 
District.  The  Site 
ajjproximately  270  square 
volumes  of  abandoned 
mining  wastes  spread 
site.  The  mining  wastes 

elevated  levels  of 
hazardous  substance  as 
lomprehensive 
Response,  Compensation 
of  1986{"CERCLA"). 
Purchaser  Agreement 
c  ertain  potential  EPA 
RCLA  against  the 
Transportation 
AHTC").  the  prospective 
purchaser"). 

requires  the  purchaser 
uantities  of  materials 

activities  as  fill,  which 
jart  of  the  construction 

Bypass."  The 
ensure  that  upon 
(Construction,  clean  cover 
all  mine  materials.  The 
landle  the  mine  material 
^  nth  a  work  plan  that  is 
that  contamination  is 
construction.  The 
to  provide  to  EPA 
property.  EPA  may  at  any 
inspection  of  the 
ling  sampling,  to  ensure 
performed  in 
the  work  plan. 

days  following  the  date 
this  document,  the 
redeive  written  comments 
iroposed  settlement. 


me 


(ifl 


comments  must  be 
•  before  February  18, 


ADDRESSES:  Co  nments  should 
reference  the  "  Dronogo-Duenweg 
Mining  Belt  Su  perfund  Site"  and  should 
be  forwarded  t(  i  D.  Mark  Doolan, 
Remedial  Proje  ct  Manager,  U.S. 

Protection  Agency, 
North  5th  Street,  Kansas 
City,  Kansas  edlOl.  A  copy  of  the 
proposed  agree  ment  may  be  obtained 
from  Venessa  ( lobbs  (913)  551-7630. 


Environmental 
Region  VII,  90' 


FOR  FURTHER 

David  Cozad, 
Counsel,  Unit^ 
Protection 
North  5th 
66101,(913)5 


ir^ORMATION  CONTACT: 

enior  Associate  Regional 
States  Environmental 
Agehcy,  Region  VII,  901 
Streft,  Kansas  City,  Kansas 

1-7587. 


Dated;  January  4.  2000. 
Dennis  Grams, 

Regional  Administrator,  Region  7. 
(FR  Doc.  00-1213  Filed  1-18-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6526-3] 

Water  Quality  Criteria:  Notice  of  Draft 
Ambient  Water  Quality  Criteria  for 
Dissolved  Oxygen  (Saltwater):  Cape 
Cod  to  Cape  Hatteras 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  Draft 
Ambient  Water  Quality  Criteria  for 
Dissolved  Oxygen  (Saltwater):  Cape  Cod 
to  Cape  Hatteras. 

SUMMARY:  Pursuant  to  section  304(a)(1) 
of  the  Clean  Water  Act  (CWA),  the 
Environmental  Protection  Agency 
armounces  the  availability  of  a  draft 
document  titled.  Draft  Ambient  Water 
Quality  Criteria  for  Dissolved  Oxygen 
(Saltwater):  Cape  Cod  to  Cape  Hatteras. 
The  EPA  is  considering  using  the  values 
presented  in  this  document  as  its 
recommended  national  304(a)  criteria 
for  dissolved  oxygen  in  saltwater.  These 
304(a)  criteria  would  provide 
recommended  guidance  values  for 
States,  Territories,  and  authorized 
Tribes  to  use  in  adopting  water  quality 
criteria  to  protect  aquatic  life  from  acute 
and  chronic  effects  of  low  dissolved 
oxygen.  Under  the  CWA,  States, 
Territories,  and  Tribes  are  to  adopt 
water  quality  criteria  to  protect 
designated  uses.  As  the  document  is 
currently  written,  these  water  quality 
criteria  would  apply  only  to  the 
Virginian  Province  (Cape  Cod  to  Cape 
Hatteras),  but  with  appropriate 
modifications,  they  may  be  applicable  to 
other  regions.  While  these  criteria 
would  constitute  EPA's  scientific 
recommendations  regarding  ambient 
concentrations  of  dissolved  oxygen  that 
protect  saltwater  aquatic  life,  these 
criteria  are  not  regulations;  thus  they 
would  not  impose  legally  binding 
requirements  on  EPA,  States, 
Territories,  Tribes,  or  the  public,  and 
might  not  apply  to  a  particular  situation 
based  upon  the  circumstances.  State, 
Territories,  and  authorized  Tribes  retain 
the  discretion  to  adopt,  where 
appropriate,  other  scientifically 
defensible  water  quality  standards  that 
differ  from  these  recommendations.  EPA 
may  change  these  304(a)  criteria  in  the 
future. 

These  draft  criteria  were  under 
development  prior  to  the  Agency's 


revision  and  implementation  of  its 
current  processes  for  notice  of  data 
availability  and  criteria  development 
(see  Federal  Register,  December  10, 
1998,  63  FR  68354  and  in  the  EPA 
document  titled.  National 
Recommended  Water  Quality — 
Correction  EPA  822-Z-99-001,  April 
1999).  As  indicated  in  the  December  10, 
1998  FR  document,  the  Agency  believes 
it  is  important  to  provide  the  public 
with  an  opportunity  to  submit  scientific 
information  on  draft  criteria,  even 
though  we  are  not  required  to  invite  nor 
respond  to  specific  issues.  Therefore, 
EPA  will  review  and  consider 
significant  scientific  information 
submitted  by  the  public  that  might  not 
have  otherwise  been  identified  during 
development  of  these  criteria,  or  in  the 
external  peer  review.  The  external  peer 
review  comments  and  EPA's  responses 
are  available  in  the  Water  Docket.  After 
review  of  the  submitted  significant 
scientific  information,  EPA  will  publish 
a  revised  document,  or  publish  a 
document  indicating  its  decision  not  to 
revise  the  document. 

This  draft  document  has  been 
approved  for  publication  by  the  Office 
of  Science  and  Technology,  Office  of 
Water,  U.S.  Environmental  Protection 
Agency.  Mention  of  trade  names  or 
commercial  products  does  not 
constitute  endorsement  or 
recommendation  for  use. 
DATES:  All  significant  scientific 
information  must  be  submitted  to  the 
Agency  within  45  days  after  publication 
of  this  document  in  the  Federal  Register 
under  docket  number  W-99-22.  The 
Administrative  Record  supporting  this 
guidance  document,  including  results  of 
the  peer  review  is  available  at  the  Water 
Docket,  Room  EB-57,  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460^on  Monday 
through  Friday,  excluding  Federal 
holidays,  between  9:00  a.m.  and  4:00 
p.m.  For  access  to  docket  materials  call 
(202)  260-3027  for  an  appointment.  A 
reasonable  fee  will  be  charged  for 
photocopies.  Any  scientific  information 
submitted  should  be  adequately 
documented  and  contain  enough 
supporting  information  to  indicate  that 
acceptable  and  scientifically  defensible 
procedures  were  used  and  that  the 
results  are  likely  reliable. 
ADDRESSES:  Copies  of  the  complete 
document,  titled  Draft  Ambient  Water 
Quality  Criteria  for  Dissolved  Oxygen 
(Saltwater):  Cape  Cod  to  Cape  Hatteras 
can  be  obtained  from  EPA's  Water 
Resource  Center  by  phone  at  202-260- 
7786,  or  by  e-mail  to  center.  waXer- 
resources@epa.gov  or  by  conventional 
mail  to  EPA  Water  Resource  Center,  RC- 
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4100.  401  M  Street  SW.  Washington,  DC 
20460.  Alternatively,  consult 
www.epa.gov/OST/standards/  for 
download  availability. 

An  original  and  two  copies  of  written 
significant  scientific  information  should 
be  submitted  within  45  days  after 
publication  in  the  Federal  Register,  and 
addressed  to  W-99-22,  Saltwater 
Dissolved  Oxygen  Criteria  Clerk;  Water 
Docket  (MC-4101),  U.S.  EPA,  401  M 
Street  SW,  Washington,  DC  20460. 
Issues  may  be  submitted  electronically 
in  ASCII  or  Word  Perfect  5.1,  5.2.  6.1. 
or  8.0  formats  to  OW- 
Docket@epamaH.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
L.  Winchester,  USEPA,  Health  and 
Ecological  Criteria  Division  (4304), 
Office  of  Science  and  Technology,  401 
M  Street,  SW,  Washington,  DC  20460;  or 
call  (202)  260-6107;  fax  (202)  260-1036; 
or  e-mail  winchester.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Section  304(a)(2)  of  the  CWA  calls  for 
information  on  the  conditions  necessary 
"to  restore  and  maintain  biological 
integrity  of  all  *  *  *  waters,  for  the 
protection  and  propagation  of  shellfish, 
fish  and  wildlife,  to  allow  recreational 
activities  in  and  on  the  water,  and  to 
measure  and  classify  water  quality." 
The  EPA  has  not  previously  issued 
saltwater  criteria  for  dissolved  oxygen 
(D.O.)  because,  imtil  recently,  the 
available  effects  information  was 
insufficient.  This  draft  document  is  the 
result  of  a  research  effort  to  produce 
sufficient  information  to  support  the 
development  of  saltwater  D.O.  criteria. 
The  draft  water  quality  criteria 
presented  herein  represent  EPA's  best 
estimates,  based  on  the  data  available,  of 
D.O.  concentrations  necessary  to  protect 
aquatic  life  and  uses  associated  with 
aquatic  life. 

Overview  of  the  Problem 

EPA's  Environmental  Monitoring  and 
Assessment  Program  (EMAP)  for  the 
estuaries  in  the  Virginian  Province 
(defined  as  Cape  Cod  to  Cape  Hatteras) 
has  shown  that  25%  of  the  area  of  the 
Province  is  exposed  to  some  degree  to 
D.O.  concentrations  less  than  5  mg/L. 
EMAP  also  has  generated  field 
observations  that  correlate  many  of  the 
biologically  degraded  benthic  areas  with 
low  D.O.  in  the  lower  water  column. 
These  two  reports  serve  to  emphasize 
that  low  D.O.  (hypoxia)  is  a  major 
concern  within  the  Virginian  Province. 
Hypoxia  is  defined  in  this  document  as 
the  reduction  of  D.O.  concentrations 
below  air  saturation.  Even  though 
hypoxia  is  a  major  concern,  a  strong 


technical  basis  for  developing 
benchmarks  for  low  D.O.  effects  has 
been  lacking  until  recently. 

In  the  Virginian  Province,  hypoxia  is 
essentially  a  warm  water  phenomenon. 
In  the  southern  portions  of  the  Province, 
such  as  the  Chesapeake  Bay  and  its 
tributaries,  reduced  D.O.  may  occur  any 
time  between  May  and  October;  in  the 
more  northern  coastal  and  estuarine 
waters,  it  may  occur  at  any  time  from 
late  June  into  September.  Hypoxic         " 
events  can  occur  on  seasonal  or  diel 
(daily)  time  scales.  Seasonal  hypoxia 
often  develops  as  a  consequence  of 
water  column  stratification,  which 
prevents  mixing  of  well  oxygenated 
surface  water  with  deeper  water.  Diel 
cycles  of  hypoxia  often  occur  in  non- 
stratified  shallow  habitats  where 
nighttime  respiration  temporarily 
depletes  D.O.  Hypoxia  may  also  persist 
more  or  less  continuously  over  a  season 
(with  or  without  a  cychc  component)  or 
be  episodic  {i.e.,  of  irregular  occurrence 
and  indefinite  diu-ation).  The  fauna 
most  at  risk  from  hypoxic  exposure  in 
the  Virginian  Province  are  primarily 
siunmer  inhabitants  of  subpycnocline 
(i.e.,  bottom)  waters. 


Biological  Effects  of  Low  Dissolved 
Oxygen 

Oxygen  is  essential  in  aerobic 
organisms  for  the  electron  transport 
system  of  mitochondria.  Oxygen 
insufficiency  at  the  mitochondria  results 
in  reduction  in  cellular  energy  and  a 
subsequent  loss  of  ion  balance  in 
cellular  and  circulatory  fluids.  If  oxygen 
insufficiency  persists,  death  will 
ultimately  occin,  although  some  aerobic 
animals  also  possess  anaerobic 
metabolic  pathways,  which  can  delay 
lethality  for  short  time  periods  (minutes 
to  days).  The  animals  most  sensitive  to 
hypoxia  are  those  inhabiting  well 
oxygenated  environments. 

Overview  of  the  Protection  Approach 

The  approach  to  determine  D.O. 
criteria  to  protect  saltwater  animals 
within  the  Virginian  Province  takes  into 
account  both  continuous  (i.e., 
persistent)  and  cyclic  {e.g..  diel,  tidal,  or 
episodfc)  exposures  to  low  D.O.  The 
continuous  situation  considers  exposure 
durations  of  24  hours  or  greater.  Criteria 
for  cyclic  situations  would  cover 
hypoxic  exposures  of  less  than  24  hours, 
but  which  may  be  repeated  over  a  series 
of  days.  Both  scenarios  cover  three  areas 
of  protection  (summarized  here,  and 
explained  in  more  detail  in  the 
document): 

(1)  Protection  for  juvenile  and  adult 
survival, 

(2)  Protection  for  chronic  (growth) 
effects,  and 


(3)  Protection  for  larval  recruitment 
effects  (estimated  with  a  generic  model). 

The  approach  to  derive  these  draft 
water  quality  criteria  combines  features 
of  traditional  water  quality  criteria  with 
a  new  biological  ft-amework  that 
integrates  time  (replacing  the  concept  of 
an  averaging  period)  and  establishes 
separate  protection  limits  for  different 
life  stages  {i.e.,  larvae  versus  juveniles 
,     and  adults).  Where  practical,  data  were 
selected  and  analyzed  in  maimers 
consistent  with  the  Guidelines  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses 
(hereafter  referred  to  as  the  Guidelines). 

With  the  three  areas  of  protection  in 
mind,  the  draft  saltwater  D.O.  criteria 
segregate  effects  on  juveniles  and  adults 
from  those  on  larvae.  The  survival  data 
on  the  sensitivity  of  the  former  are 
handled  in  a  traditional  Guidelines 
manner.  The  cumulative  effects  of  low 
D.O.  on  larval  recruitment  to  the 
juvenile  fife  stage,  on  the  other  hand, 
would  address  survival  effects  on 
larvae.  In  the  draft  document  the 
recommended  approach  for  deriving 
D.O.  criteria  uses  a  mathematical  model 
to  evaluate  the  effect  of  D.O.  conditions 
on  larvae  by  tracking  intensity  and 
duration  effects  across  the  larval 
recruitment  season.  Protection  for  larvae 
of  all  species  is  provided  by  using  data 
for  a  sensitive  aquatic  organism  (larval 
stage  of  the  Say  mud  crab,  Dyspanopeus 
sayi).  The  model  is  used  to  generate  a 
draft  D.O.  criterion  for  larval  survival  as 
a  function  of  time. 

For  the  reasons  listed  above,  the 
recommended  draft  D.O.  criteria 
approach  deviates  somewhat  from 
EPA's  traditional  approach  for  toxic 
chemicals  outlined  in  the  Guidelines. 
However,  where  practical,  data  selection 
and  analysis  procedures  are  consistent 
with  the  Guidelines.  Although  most  of 
the  terminology  and  the  calculation 
procedures  are  the  same,  knowledge  of 
the  Guidelines  is  useful  for  a  more 
complete  understanding  of  how  these 
draft  D.O.  criteria  are  derived. 

The  draft  juvenile/adult  survival  and 
the  grovirth  criteria  would  provide  useful 
screening  boundaries  within  which  to 
judge  the  D.O.  status  of  a  given  site.  If 
the  D.O.  conditions  are  above  the 
chronic  growth  criterion  (4.8  mg/L), 
then  this  site  would  meet  objectives  for 
protection.  If  the  D.O.  conditions  are 
below  the  juvenile/adult  survival 
criterion  (2.3  mg/L),  then  this  site  would 
not  meet  objectives  for  protection.  When 
the  D.O.  conditions  are  between  these 
two  values,  then  the  site  would  require 
evaluation,  using  the  model,  of  duration 
and  intensity  of  hypoxia  to  determine 
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Implementatio!  i  Overview 

Implementat  on  of  draft  D.O.  criteria 
may  be  slightly  different  from  that  of 
chemical  toxic. ints,  but  not  for  reasons 


associated  with  either  biological  effects 
or  exposure.  Tl  le  primary  reason  that 
D.O.  might  be  i  mplemented  differently 
from  toxic  com  Dounds  is  because 
controlling  the  effects  of  low  D.O.  is  not 
accomplished  1  y  directly  regulating 
D.O.  Rather,  hypoxia  is  a  symptom  of  a 
problem,  not  ti  e  direct  problem.  Thus 
dissolved  oxyg  jn  would  be  regulated 
primarily  throi  gh  the  control  of 
nutrients  (  e.g..  nitrogen  and 
phosphorus)  ai  id  oxygen  demanding 
wastes.  As  a  st  essor,  D.O.  also  differs 
from  most  toxi ;  compounds  in  that 
there  can  be  a  arge  natural  component 
to  the  cause  of  hypoxic  conditions  in 
any  given  water  body.  Dissolved  oxygen 
criteria  may  be  appropriately  used  in  a 
risk  assessmen  t  framework.  The  draft   . 
criteria  and  m<  nagement  approach 
presented  in  ttis  document  could  be 
used  to  compare  D.O.  conditions  among 
areas  and  dete  mine  if  D.O.  conditions 
would  be  adec  uate  to  support  aquatic 
life.  Environm  ;ntal  managers  could 
determine  whi  ch  sites  need  the  most 
attention,  and  what  is  the  spatial  and 
temporal  extei  it  of  hypoxic  problems 
from  one  year  to  the  next.  Finally, 
environmenta  plaimers  could  use  the 
draft  approach  to  evaluate  how 
conditions  wo  iild  improve  under 
different  man.  gement  scenarios,  helping 
them  make  be  ter  management 
decisions. 

Lilnitations  ol  the  Document 
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Atlantic  coast  of  the 
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information  for  environmental  plaimers 
and  regulators  within  the  Virginian 
Province  to  address  the  question:  are  the 
D.O.  conditions  at  a  given  site  sufficient 
to  protect  coastal  or  estuarine  aquatic 
life?  The  approach  outlined  in  the  draft 
document  could  be  used  to  evaluate 
existing  localized  D.O.  standards  or 
management  goals  or  establish  new 
ones.  The  draft  criteria  do  not  address 
direct  behavioral  responses  (i.e., 
avoidance)  or  the  ecological 
consequences  of  behavioral  responses, 
such  as  increased  or  decreased 
predation  rates  or  altered  community 
structure,  nor  do  they  address  the  issue 
of  spatial  significance  of  a  D.O.  problem. 
In  addition,  as  with  all  criteria,  the  draft 
criteria  do  not  accoimt  for  changes  in 
sensitivity  to  low  D.O.  that  accompany 
other  stresses,  such  as  high  temperature, 
extremes  of  salinity,  or  toxicants.  Chief 
among  these  concerns  would  be  high 
temperature  because  high  temperature 
and  low  D.O.  often  appear  together.  Low 
D.O.  would  be  more  lethal  at  water 
temperatures  approaching  the  upper 
thermal  limit  for  species.  The  limits 
provided  in  the  draft  document  should 
be  sufficient  under  most  conditions 
where  aquatic  organisms  are  not 
otherwise  unduly  stressed. 

The  draft  criteria  for  the  Virginian 
Province  may  be  over-  or  under- 
protective  of  aquatic  life  in  other 
regions.  However,  the  approach  used  to 
develop  the  draft  criteria  is  considered 
to  be  applicable  to  other  regions  with 
appropriate  regional  modifications. 
Organism  adaptations  to  lower  o)^gen 
requirements  may  have  occurred  in 
locations  where  oxygen  concentrations 
have  historically  been  reduced  due  to 
high  temperatures,  or  in  systems  with 
non-anthropogenic  high  oxygen 
demand.  Conversely,  organisms  in 
another  region  could  be  adapted  to 
colder  temperatvire  and  higher  dissolved 
oxygen  regimes  than  those  covered  in 
the  document,  and  thus  may  have 
different  sensitivity  to  dissolved  oxygen 
concentrations.  In  addition,  effects  of 
hypoxia  may  vary  latitudinally,  or  site- 
specifically,  particxilarly  as  reproductive 
seasons  determine  exposure  risks  for 
sensitive  early  life  stages.  For  these 
reasons,  an  environmental  risk  manager 
would  be  to  carefully  evaluate  water 
quality  and  biological  conditions  within 
the  specific  location  and  decide  if  the 
Virginian  Province  criteria  would  apply 
or  if  region-  or  site-specific 
considerations  would  need  to  be  made. 

Endangered  or  Threatened  Species 
Policy  Recommendations 

When  a  threatened  or  endangered 
species  occurs  at  a  site  and  sufficient 
data  indicate  that  it  is  sensitive  at 


concentrations  below  the  reconmiended 
criteria,  it  would  be  appropriate  to 
consider  deriving  a  site-specific 
criterion. 

Future  Addendum  and  Applications 

In  addition  to  publishing  this 
document,  an  addendum  will  be 
published  in  the  near  future  that  will 
specifically  address  implementation 
issues.  In  the  ciirrent  draft  document, 
implementation  issues  are  discussed  in 
a  more  general  manner,  simmiarizing 
important  issues  that  environmental 
managers  should  consider  in  adopting 
and  implementation  of  D.O.  water 
quality  standards.  The  addendum  will 
provide  a  more  detailed  discussion  of 
implementation  issues  by  using  real 
world  example  data  sets.  Application  of 
this  guidance  to  marine  waters  outside 
the  Virginian  Province  will  also  be 
discussed.  As  a  component  of  the 
addendum,  EPA  will  also  publish  a 
computer  program  that  will  allow  Sates 
and  other  users  to  calculate  D.O.  criteria 
values  for  coastal  and  estuarine  emimals. 
The  program  will  be  based  on  the 
models  discussed  in  the  criteria 
document  and  will  contain  a  graphic 
user  interface.  EPA  anticipates 
publication  of  the  Addendum  and 
computer  model  to  occur  sometime  in 
2000. 

EPA  believes  the  approach  used  to 
develop  the  draft  criteria  can  be  applied, 
with  minor  modifications  and  regional 
specific  data,  to  derive  D.O.  criteria  for 
other  coastal  and  estuarine  regions  of 
the  United  States.  Therefore,  in  the 
futiu-e,  EPA  plans  to  prepare  similar 
D.O.  criteria  for  other  provinces  based 
on  this  approach.  At  such  time,  EPA 
will  publish  a  Notice  of  Data 
Availability  and  formally  request 
submission  of  data  from  parties, 
interested  in  the  development  of  D.O. 
criteria  for  other  provinces. 

Dated:  January  10,  2000. 
Geoffirey  H.  Grubbs, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  00-1211  Filed  1-1&-00;  8:45  am] 
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summary:  This  Public  Notice  announces 
the  auction  of  licenses  for  Fixed, 
Mobile,  and  Broadcasting  services  in  the 
747-762  and  777-792  MHz  bands 
("Auction  No.  31"),  scheduled  to 
commence  on  May  10,  2000  and  seeks 
comment  on  a  niunber  of  auction 
specific  procediu"es.  As  discussed  in 
greater  detail  herein,  Auction  No.  31 
will  consist  of  12  licenses  in  the  747- 
762  and  777-792  MHz  bands  ("700  MHz 
band").  One  20  megahertz  license 
(consisting  of  paired  10  megahertz 
blocks)  and  one  10  megahertz  license 
(consisting  of  paired  5  megahertz 
blocks)  will  be  offered  in  each  of  six 
regions  to  be  known  as  the  700  MHz 
band  economic  area  groupings  ("700 
MHz  band  EAGs"). 

DATES:  Comments  are  due  on  or  before 
January  24,  2000,  and  reply  comments 
are  due  on  or  before  January  31,  2000. 
ADDRESSES:  An  original  and  four  copies 
of  all  pleadings  must  be  filed  with  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Conunission,  445 
Twelfth  Street,  SW,  TW-A325, 
.  Washington,  DC  20054.  In  addition  to 
filing  with  the  Office  of  the  Secretary, 
one  copy  of  each  pleading  must  be 
delivered  to  each  of  the  following 
locations: 

(1)  Coinmission's  duplicating 
contractor,  International  Transcription 
Service,  Inc.  (ITS),  1231  20th  Street, 
NW,  Washington,  DC  20036; 

(2)  Office  of  Media  Relations,  Public 
Reference  Center,  445  12th  Street,  SW, 
Suite  CY-A257,  Washington,  DC  20554; 

(3)  Amy  Zoslov,  Chief,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  445 
Twelfth  Street,  Suite  4-A760, 
Washington,  DC  20554. 

Comments  and  reply  comments  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Public  Reference  Room,  Room  CY- 
A257,  445  12th  Street  SW,  Washington. 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Howard  Davenport,  Auctions 
Attorney,  or  Craig  Bomberger,  Auctions 
Analyst,  at  (202)  418-0660;  or  Kathy 
Garland,  Project  Manager,  at  (717)  338- 
2888. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
January  10,  2000.  The  complete  text  of 
the  pubUc  notice,  including 
Attachments  A  and  B,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC.  It  may  also 


be  purchased  ft'om  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.  (ITS,  Inc.) 
1231  20th  Street,  NW,  Washington,  DC 
20036,  (202)  857-3800.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

I.  Introduction 

1.  By  this  public  notice,  the  Wireless 
Telecommunications  Biu^au  ("Bureau") 
announces  Auction  No.  31,  the  auction 
of  licenses  for  Fixed,  Mobile,  and 
Broadcasting  services  in  the  747-762 
and  777-792  MHz  bands,  scheduled  to 
commence  on  May  10,  2000.  See  Service 
Rules  for  the  746-764  and  776-794  MHz 
Bands,  and  Revisions  to  Part  27  of  the 
Commission's  Rules,  WT  Docket  No. 
99-168,  First  Report  and  Order,  FCC 
00-5  (released  January  7,  2000)  ["700 
MHz  First  Report  and  Order").  Auction 
No.  31  will  consist  of  12  licenses  in  the 
747-762  and  777-792  MHz  bands.  One 
20  megahertz  license  (consisting  of 
paired  10  megahertz  blocks)  and  one  10 
megahertz  license  (consisting  of  paired 

5  megahertz  blocks)  will  be  offered  in 
each  of  six  regions  to  be  known  as  the 
700  MHz  band  economic  area  groupings 
(700  MHz  band  EAGs). 

2.  The  following  table  contains  the 
Block  /  Frequency  Band  Limits  Cross 
Reference  List  for  each  region  in 
Auction  No.  31: 

747-762  AND  777-792  MHZ 
Allocations 


License  suffix        j          Frequencies 

C  

D  

747—752,  777—782 
752—762,  782—792 

The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  *  *  *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures  *   *   *  ."  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureau,  under  its  existing  delegated 
authority,  (See  Amendment  of  Part  1  of 
the  Conunission's  Rules — Competitive 
Bidding  Proceeding,  WT  Docket  No.  97- 
82,  Order,  Memorandum  Opinion  and 
Order,  and  Notice  of  Proposed  Rule 
Making,  62  FR  13540  (March  21,  1997), 
12  FCC  Red  5686,  5697.  H  16  (1997) 
["Part  1  Order"))  to  seek  comment  on  a 
variety  of  auction-specific  procedures 


prior  to  the  start  of  each  auction.  (See 
Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Procedures,  Allocation  of  ' 
Spectrum  Below  5  GHz  Transferred 
from  Federal  Government  Use.  4660- 
4685  MHz,  WT  Docket  No.  97-82,  ET 
Docket  No.  94-32.  Third  Report  and 
Order  and  Second  Further  Notice  of 
Proposed  Rule  Making,  63  FR  770 
(January  1,  1998),  13  FCC  Red  374.  448, 
"D124  (1998)  {"Part  1  Third  Report  and 
Order").\\!e  therefore  seek  comment  on 
the  following  issues  relating  to  Auction 
No.  31. 

n.  Auction  Structure 

A.  Simultaneous  Multiple  Round 
Auction  Design 

3.  We  propose  to  award  the  licenses 
in  a  single,  simultaneous  multiple- 
round  auction  to  allow  bidders  to  take 
advantage  of  any  synergies  that  exist 
among  licenses.  '  We  seek  comment  on 
this  proposal. 

B.  Upfront  Payments  and  Initial 
Maximum  Eligibility  » 

4.  The  Biu-eau  has  delegated  authority 
and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned.^  Upfi-ont 
payments  related  to  the  specific 
spectrum  subject  to  auction  protect 
against  frivolous  or  insincere  bidding 
and  provide  the  Commission  with  a 
source  of  funds  from  which  to  collect 
payments  owed  at  the  close  of  the 
auction.  See  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding,  PP  Docket  No.  93- 
253,  Second  Report  and  Order,  59  FR 
22980  (May  4,  1994),  9  FCC  Red  2348, 
2378-79,  HH  171-176  (1994).  In  this 
case,  we  have  information  available  in 
the  form  of  a  congressional  estimate  of 
the  value  of  the  spectrum.  Accordingly, 
we  list  all  licenses,  including  the  related 
populations  and  proposed  upfront 
payments,  in  Attachment  A.  We  seek 
conunent  on  this  proposal. 

5.  We  further  propose  that  the  amount 
of  the  upfront  payment  submitted  by  a 
bidder  will  determine  the  initial 
maximum  eligibility  (as  measured  in 
bidding  units)  for  each  bidder.  Upfront 
payments  will  not  be  attributed  to 
specific  licenses,  but  instead  will  be 
translated  into  bidding  units  to  define  a 
bidder's  initial  maximum  eligibility, 
which  cannot  be  increased  diuing  the 
auction.  The  maximum  eligibility  will 
determine  the  licenses  on  which  a 
bidder  may  bid  in  each  round  of  the 


'  See  700  MHz  First  Report  and  Order  at  H  31. 
39. 

2  See  Part  1  Order.  12  FGC  Red  at  5697-98, 1 16 
(1997). 
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auction.  Thus,  n  calculating  its  upfront 
payment  amou!  it,  an  applicant  must 
determine  the  maximum  number  of 
bidding  units  i1  may  wish  to  bid  on  (or 
hold  high  bids  m)  in  any  single  roimd, 
and  submit  an  '  ipfront  payment 
covering  that  n  imber  of  bidding  units. 
We  seek  commpnt  on  this  proposal. 


C.  Activity  Ruh  s 
6.  In  order  to 


closes  within  a 
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ensure  that  the  auction 
reasonable  period  of 


time,  an  activit  r  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bide  ing  eligibility  during 
each  round  of  t  \e  auction  rather  than 
waiting  until  tl  e  end  to  participate.  A 
bidder  that  doe  s  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  roupd  or  use  an  activity  rule 
waiver. 

7.  We  propoi  e  to  divide  the  auction 
into  three  stage  s:  Stage  One,  Stage  Two 
and  Stage  Thre  b.  each  characterized  by 
an  increased  ac  tivity  requirement.  The 
auction  will  stiirt  in  Stage  One.  We 
propose  that  th  e  auction  will  generally 
advance  to  the  next  stage  (i.e.,  from 
Stage  One  to  S  age  Two,  and  from  Stage 
Two  to  Stage  Three)  when  the  auction 
activity  level,  <  s  measured  by  the 
percentage  of  h  idding  units  receiving 
new  high  bids,  is  approximately  ten 
percent  or  belc  w  for  three  consecutive 
rounds  of  bidding  in  each  stage 
However,  we  f  irther  propose  that  the 
Bureau  retain  1  he  discretion  to  change 
stages  unilateriilly  by  announcement 
during  the  auc:ion.  In  exercising  this 
discretion,  the  Bureau  will  consider  a 
variety  of  meai  ures  of  bidder  activity, 
including,  but  not  limited  to,  the 
auction  activit f'  level,  the  percentage  of 
licenses  (as  m<  asured  in  bidding  units) 
on  which  theri  i  are  new  bids,  the 
number  of  nev  ■  bids,  and  the  percentage 
increase  in  rev  enue.  We  seek  comment 
on  these  propc  sals. 

8.  We  propose  that  in  each  round  of 
Stage  One,  a  b  dder  desiring  to  maintain 
its  current  elig  ibility  be  required  to  be 
active  on  licen  ses  encompassing  at  least 
50  percent  of  i  ts  current  bidding 
eligibility.  Fai  ure  to  maintain  the 
requisite  activ  ty  level  will  result  in  a 
reduction  in  tie  bidder's  bidding 
eligibility  in  tie  next  round  of  bidding 
(unless  an  act^ity  rule  waiver  is  used). 
During  Stage  One,  reduced  eligibility  for 
the  next  rounci  will  be  calculated  by 
multiplying  tlje  current  roimd  activity 
by  two.  In  eacn  round  of  the  second 
stage  of  the  aiiction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  at  least  80 
percent  of  its  :urrent  bidding  eligibility. 
Dviring  Stage  '  'wo,  reduced  eligibility 
for  the  next  re  und  will  be  calculated  by 
multiplying  tl  le  current  round  activity 


by  five-fourths  (V4).  In  each  roimd  of 
Stage  Three,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  100  percent  of 
its  current  bidding  eligibility.  In  this 
final  stage,  reduced  eligibility  for  the 
next  round  will  be  set  at  current  round 
activity.  We  seek  comment  on  these 
proposals. 

D.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

9.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circumstances 
prevent  them  from  placing  a  bid  in  a 
particular  round. 

10.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (1) 
There  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimum  requirements. 

11.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so,  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules  as 
described.  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

12.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  will 
not  keep  the  auction  open. 

13.  We  propose  that  each  bidder  in 
Auction  No.  31  be  provided  with  five 
activity  rule  waivers  that  may  be  used 


at  the  bidder's  discretion  diu'ing  the 
course  of  the  auction  as  set  forth  above. 
We  seek  comment  on  this  proposal. 

E.  Information  Relating  to  Auction 
Delay,  Suspension  or  Cancellation 

14.  For  Auction  No.  31,  we  propose     - 
that,  by  public  notice  or  by 
announcement  during  the  auction,  the 
Bureau  may  delay,  suspend  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  ^  In  such  cases,  the  Bureau,  in 
its  sole  discretion,  may  elect  to:  resume 
the  auction  starting  from  the  begiiming 
of  the  cm-rent  roimd;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers.  We  seek 
comment  on  this  proposal. 

m.  Bidding  Procedures 

F.  Round  Structure 

15.  The  Commission  will  use  its 
Automated  Auction  System  to  conduct 
the  electronic  simultaneous  multiple 
round  auction  format  for  auction  No.  31. 
The  initial  bidding  schedule  will  be 
aimounced  in  a  public  notice  to  be 
released  at  least  one  week  before  the 
start  of  the  auction,  and  will  be 
included  in  the  registration  mailings. 
The  simultaneous  multiple  round 
format  will  consist  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
round  results.  Details  regarding  the 
location  and  format  of  round  results  will 
be  included  in  the  same  public  notice. 

16.  "The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors.  We  seek  - 
comment  on  this  proposal. 

G.  Reserve  Price  or  Minimum  Opening 
Bid 

17.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 


3See47CFR1.2104(i). 
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methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  (i.e., 
because  the  Commission  has  accepted 
mutually  exclusive  applications  for 
those  licenses),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  bid  is  not  in  the  public 
interest.'*  Consistent  with  this  mandate, 
the  Commission  has  directed  the  Biueau 
to  seek  comment  on  the  use  of  a 
minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction.^ 

18.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below,  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction.  It  is  also  possible 
for  the  minimum  opening  bid  and  the 
reserve  price  to  be  the  same  amoimt. 

19.  In  light  of  the  Balanced  Budget 
Act,  the  Bureau  proposes  to  establish 
minimum  opening  bids  for  Auction  No. 
31.  The  Bureau  believes  a  minimum 
opening  bid,  which  has  been  utilized  in 
other  auctions,  is  an  effective  bidding 
tool.  See,  e.g..  Auction  of  800  MHz  SMR 
Upper  10  MHz  Band,  Minimum 
Opening  Bids  or  Reserve  Prices,  DA  97- 
2147,  Order.  62  FR  55251  (October  23. 
1997),  12  FCC  Red  16354  (1997); 
Auction  of  the  Phase  II  220  MHz  Service 
Licenses,  Auction  Notice  and  Filing 
Requirements  for  908  Licenses 
Consisting  of  Economic  Area  (EA), 
Economic  Area  Grouping  (EAG),  and 
Nationwide  Licenses,  Scheduled  for 
September  15, 1998,  Minimiun  Opening 
Bids  and  Other  Procedural  Issues, 
Public  Notice,  63  FR  35213  Qune  29, 
1998)  13  FCC  Red  16445  (1998).  A 
minimum  opening  bid,  rather  than  a 
reserve  price,  will  help  to  regulate  the 
pace  of  the  auction  and  provides 
flexibility. 

20.  For  Auction  No.  31,  we  have 
information  available  in  the  form  of  a 
Congressional  estimate  of  the  value  of 
the  spectrum.  Accordingly,  we  list  all 
licenses,  including  the  related 
populations  and  proposed  minimum 
opening  bids,  in  Attachment  A  .  We 
seek  comment  on  this  proposal. 


*  See  Balanced  Budget  Act,  Section  3002(a).  The 
Commission's  authority  to  estabhsh  a  reserve  price 
or  minimum  opening  bid  is  set  forth  in  47  CFR 
1.2104  (c)  and  (d). 

=  See  Part  1  Third  Report  and  Order.  13  FCC  Red 
at  454455. 1141  (1998). 


21.  If  commenters  believe  that  these 
minimum  opening  bids  will  result  in 
substantial  numbers  of  unsold  licenses, 
or  is  not  a  reasonable  amount,  or  should 
instead  operate  as  a  reserve  price,  they 
should  explain  why  this  is  so,  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  minimum  opening  bid 
levels  or  formulas.  In  establishing  the 
minimum  opening  bids,  we  particularly 
seek  comment  on  such  factors  as,  among 
other  things,  the  amount  of  spectrum 
being  auctioned,  levels  of  incumbency, 
the  availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands  and  any  other 
relevant  factors  that  could  reasonably 
have  an  impact  on  valuation  of  the  747- 
762  and  777-792  MHz  bands. 
Alternatively,  comment  is  sought  on 
whether,  consistent  with  the  Balanced 
Budget  Act,  the  public  interest  would  be 
served  by  having  no  minimum  opening 
bid  or  reserve  price. 

H.  Minimum  Accepted  Bids  and  Bid 
Increments 

22.  Once  there  is  a,  standing  high  bid 
on  a  license,  a  bid  increment  will  be 
applied  to  that  license  to  establish  a 
minimum  acceptable  bid  for  the 
following  round.  For  Auction  No.  31, 
we  propose  to  use  a  smoothing 
methodology  to  calculate  bid 
increments,  as  we  have  done  in  several 
other  auctions.  The  Bureau  retains  the 
discretion  to  change  the  minimum  bid 
increment  if  it  determines 
circimistances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  We  seek 
comment  on  these  proposals. 

23.  The  exponential  smoothing 
formula  calculates  the  bid  increment  for 
each  license  based  on  a  weighted 
average  of  the  activity  received  on  each 
license  in  all  previous  rounds.  This 
methodology  wrill  tailor  the  bid 
increment  for  each  license  based  on 
activity,  rather  than  setting  a  global 
increment  for  all  licenses.  For  every 
license  that  receives  a  bid,  the  bid 
increment  for  the  next  round  for  that 
license  will  be  established  using  the 
exponential  smoothing  formula. 

24.  The  calculation  of  the  percentage 
bid  increment  for  each  license  in  a  given 
roimd  is  made  at  the  end  of  the  previous 
roimd.  The  computation  is  based  on  an 
activity  index,  which  is  calculated  as 
the  weighted  average  of  the  activity  in 
that  round  and  the  activity  index  from 
the  prior  round.  The  activity  index  at 
the  start  of  the  auction  (roimd  0)  will  be 
set  at  0.  The  current  activity  index  is 


equal  to  a  weighting  factor  times  the 
number  of  new  bids  received  on  the 
license  in  the  most  recent  bidding  roimd 
plus  one  minus  the  weighting  factor 
times  the  activity  index  from  the  prior 
round.  The  activity  index  is  then  used 
to  calculate  a  percentage  increment  by 
multiplying  a  minimum  percentage 
increment  by  one  plus  the  activity  index 
with  that  result  being  subject  to  a 
maximum  percentage  increment.  The 
Commission  will  initially  set  the 
weighting  factor  at  0.5.  the  minimum 
percentage  increment  at  0.1,  and  the 
maximum  percentage  increment  at  0.2. 

Equations 

A,  =  (C*B,)  +  ({1-C)*A,_,) 

I,  + 1  =  smaller  of  ((1  +  A,)  *  N)  and  M 

where,  A,=  activity  index  for  the  current 

round  (round  i) 
C  =  activity  weight  factor 
B,=  number  of  bids  in  the  current  round 

(round  i) 
A,- 1=  activity  index  from  previous 

round  (round  i  - 1),  Ao;  is  0 
li  +  1  =  percentage  bid  increment  for  the 

next  round  (round  i+1) 
N  =  minimum  percentage  increment  or 

bid  increment  floor 
M  =  maximum  percentage  increment  or 

bid  increment  ceiling 
Under  the  exponential  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimum 
acceptable  bid  for  that  license  in  the 
following  round  will  be  the  new  high 
bid  plus  the  dollar  amoimt  associated 
with  the  percentage  increment  (variable 
I,  V 1  =  from  above  times  the  high  bid). 
This  result  will  be  rounded  to  the 
nearest  thousand  if  it  is  ovot  ten 
thousand  or  to  the  nearest  hundred  if  it 
is  under  ten  thousand. 

Examples 
License  1 
C  =  0.5,N  =  0.1,M  =  0.2 

Round  1  (2  new  bids,  high  bid  = 
$1,000,000) 

i.  Calculation  of  percentage  increment 
for  round  2  using  exponential 
smoothing: 
A,  =  (0.5  *  2)  +  (0.5  •  0)  =  1 

The  smaller  of  h  =  (1  +  1)  *  0.1  = 
0.2  or  0.2  (the  maximum  percentage 
increment) 

ii.  Minimum  bid  increment  for  round 
2  using  the  percentage  increment  (h 
from  above) 
0.2  *$1 ,000,000  =  $200,000 

iii.  Minimum  acceptable  bid  for  round 
2  =  1,200,000 

Round  2  (3  new  bids,  high  bid  = 
2,000,000) 

i.  Calculation  of  percentage  increment 
for  round  3  using  exponential 
smoothing: 
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A2  =  (0.5  *  3)  +  0.5  M)  =  2 

The  smaller  of  I3  =(1  +  2)  *  0.1  =  0.3 
or  0.2  (the  maximum  percentage 
increment) 

ii.  Minimum  nd  increment  for  round 

3  using  the  pen  entage  increment  (I3 
from  above) 

0.2  *  $2,000,001 »  =  $400,000 

iii.  Minimum  acceptable  bid  for  round 
3=2,400,000 

Round  3  (1  ni  <w  bid,  high 
bid=2.400.000) 

i.  Calculation  of  percentage  increment 
for  round  4  usii  ig  exponential 
smoothing: 
A3  =  (0.5  *  3)  +  (0.5  •  2)  =  1.5 

The  smaller  (ifl4  =  1+1.5)  *0.1=0.25 
or  0.2  (the  max  mum  percentage 
increment) 

ii.  Minimum  bid  increment  for  roimd 

4  using  the  pen  :entage  increment  (1 4 
from  above) 

0.2  *  $2,400,003  =  $480,000 

iii.  Minimun  acceptable  bid  for  round 
4  =  $2,880,000 

/.  Information  I  legarding  Bid 
Withdrawal  an  i  Bid  Removal 

a.  General  Bid  Vithdrawal  Procedures 

25.  For  Auct  on  No.  31.  we  propose 
the  following  b  id  removal  and  bid 
withdrawal  procedures.  Before  the  close 
of  a  bidding  period,  a  bidder  has  the 
option  of  remojring  any  bids  placed  in 
that  roimd.  By  using  the  remove  bid 
function  in  tha  software,  a  bidder  may 
effectively  "unpubmit"  any  bid  placed 
within  that  roimd.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 
subject  to  withnrawal  payments. 

26.  Once  a  round  closes,  a  bidder  may 
no  longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  t|ie  withdraw  bid  function. 
A  high  bidder  that  withdraws  its 
standing  high  pid  from  a  previous  round 
is  subject  to  thie  bid  withdrawal 
payment  provi  sions.^  We  seek  comment 
on  these  bid  removal  and  bid 
withdrawal  procedures. 

27.  hi  the  Pdrt  1  Third  Report  and 
Order,  63  FR  ^70  January  1,  1998)  the 
Commission  ejcplained  that  allowing  bid 
withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  pursuit 
of  efficient  backup  strategies  as 
information  b<  (comes  available  during 
the  course  of  <  n  auction.  The 
Commission  r  oted.  however,  that,  in 


"See  47  CFR  1.;  104(g);  1.2109 


some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its  discretion,  consider  limiting 
the  number  of  rounds  in  which  bidders 
may  withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures.'' 

28.  Applying  this  reasoning,  we 
propose  to  limit  each  bidder  in  Auction 
No.  31  to  withdraw  standing  high  bids 
in  no  more  than  two  rounds  during  the 
course  of  the  auction.  To  permit  a 
bidder  to  withdraw  bids  in  more  than 
two  rounds  would  likely  encourage 
insincere  bidding  or  the  use  of 
withdrawals  for  anti-competitive 
strategic  purposes.  The  two  rounds  in 
which  withdrawals  are  utilized  will  be 
at  the  bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  nUes.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  We  seek  comment 
on  this  proposal. 

1.  Special  30  MHz  Nationwide  Bid 
Withdrawal  Procedure 

a.  Nationwide  Bidders 

29.  Additionally,  for  the  licenses 
being  offered  in  Auction  No.  31.  we 
recognize  that  there  may  be  entities 
whose  business  plans  are  such  that  they 
may  not  wish  to  acquire  any  licenses  if 
they  are  unable  to  aggregate  them  all. 
Our  current  rules  are  designed  to 
facilitate  the  aggregation  of  licenses,  and 
we  believe  they  are  adequate  to  facilitate 
the  aggregation  of  all  the  10  MHz  or  all 
20  MHz  licenses  or  any  subset  thereof. 
The  bid  withdrawal  provisions  of  our 
part  1  rules  could,  however,  poftentially 
discourage  bidders  from  attempting  a  30 
MHz  nationwide  aggregation  in  an 
auction  where  there  are  divergent 
business  plans.  This  is  because,  were 
such  an  aggregation  attempt  ultimately 
to  fail,  a  bidder  might  be  left  with  a 
subset  of  licenses  for  which  its  bids 
exceeded  the  value  it  places  on  that 


subset  absent  the  complete  aggregation. 
The  bidder  would  then  be  forced  to 
withdraw  any  high  bids  it  holds  and  pay 
a  bid  withdrawal  payment,  or  perhaps 
retain  licenses  for  which  it  cannot 
recoup  the  price  paid.  We  therefore 
propose  a  nationwide  bid  withdrawal 
procedure  for  the  747-762  MHz  and 
777-792  MHz  bands  to  limit  the 
exposure  of  bidders  seeking  a  30  MHz 
nationwide  aggregation. 

30.  Bidders  may  still  aggregate 
licenses  subject  to  our  standard  bid 
withdrawal  provisions.*  The  following 
proposed  procedure  would  be  available, 
however,  to  limit  the  exposure 
associated  with  bid  withdrawal  for 
those  seeking  a  30  MHz  nationwide 
aggregation,  while  still  discouraging 
insincere  bidding.  Under  this  approach, 
an  applicant  would  be  required  to 
declare  on  its  short-form  application 
whether  it  is  seeking  a  30  MHz 
nationwide  aggregation  and  wishes  to  be 
subject  to  the  nationwide  bid 
withdrawal  provisions.  An  applicant 
that  chooses  to  be  such  a  nationwide 
bidder  would  not  be  allowed  to  bid  on 
anything  other  than  all  licenses 
comprising  the  30  MHz  nationwide 
aggregation,  and  must  win  either  this 
nationwide  aggregation  or  no  licenses  at 
all.  (However,  in  any  given  round,  the 
bidder  would  not  be  required  to  place 
new  bids  on  any  licenses  for  which  it  is 
the  standing  high  bidder.)  Thus,  once 
such  a  nationwide  bidder  withdraws 
from  a  market,  it  must  withdraw  from 
all  markets  and  will  be  ineligible  to 
continue  bidding  for  any  licenses. 

31.  The  bid  withdrawal  payment  for 
a  30  MHz  nationwide  bidder  that 
withdraws  from  the  auction  would  be 
calculated  as  the  difference  between  the 
sum  of  the  withdrawn  bids  and  the  sum 
of  the  subsequent  high  bids  on  the 
withdrawn  licenses.  Calculating  the 
payment  this  way  may  result  in  a 
payment  that  is  lower  than  a  payment 
calculated  on  a  license-by-license  basis. 
In  addition,  nationwide  bid  withdrawal 
payments  would  be  limited  to  5  percent 
of  the  aggregate  withdrawn  bids.  The 
withdrawn  licenses  would  be  offered  in 
the  next  round  at  the  second  highest  bid 
price,  which  may  be  less  than,  or  equal 
to.  the  amount  of  the  withdrawn  bid. 
without  any  bid  increment.  The  FCC 
would  serve  as  the  "place  holder"  on 
the  license  until  a  new  acceptable  bid  is 
submitted. 


'  Part  1  Third  Report  and  Order,  13  FCC  Red  at 
460.1150. 


■47  CFS  1.2104(g). 
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-  b.  Eligibility  Restoration 

32.  If  a  30  MHz'nationwide  bidder  were 
to  withdraw,  eligibility  and  waivers  for 
all  other  bidders  would  be  restored  to 
beginning  auction  levels,  except  for 
those  nationwide  bidders  that  have 
withdrawn  from  the  auction  by 
withdrawing  their  high  bids.  Without 
this  restoration,  few  bidders  would 
likely  be  eligible  to  bid  on  licenses 
withdrawn  late  in  the  auction.  See 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  from  Federal  Government 
Use,  ET  Docket  No.  94-32.  Second 
Report  and  Order.  60  FR  40712  (August 
9,  1995),  11  FCC  Red  624.  652-53. 
n  71-73  (1995).  Finally,  if  the  Bureau 
implements  the  bid  withflrawal 
procedure  outlined  here,  it  will  suspend 
the  Part  1  bid  withdrawal  rule  for  those 
applicants  tljat  choose  to  become  30 
MHz  nationwide  bidders.  We  seek 
comment  on  this  proposal. 

/.  Stopping  Rule 

33.  For  Auction  No.  31,  the  Bureau 
proposes  to  employ  a  simultaneous 
stopping  rule  approach.  The  Bureau  has 
discretion  "to  establish  stopping  rules 
before  or  during  multiple  round 
auctions  in  order  to  terminate  the 
auction  within  a  reasonable  time."^  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  imtil  the  first 
round  in  which  no  new  acceptable  bids, 
proactive  waivers  or  withdrawals  are 
received.  After  the  first  such  round, 
bidding  closes  simultaneously  on  all 
licenses.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  would 
remain  open  on  all  licenses  until 
bidding  stops  on  every  license. 

34.  The  Bureau  seeks  comment  on  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  stopping 
rule  would  close  the  auction  for  all 
licenses  after  the  first  round  in  which 
no  bidder  submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 

a  license  for  which  it  is  the  standing 
high  bidder  would  not  keep  the  auction 
open  under  this  modified  stopping  rule. 
The  Bureau  further  seeks  comment  on 
whether  this  modified  stopping  rule 
should  be  used  unilaterally  or  only  in 
stage  three  of  the  auction. 

35.  We  propose  that  the  Bureau  retain 
the  discretion  to  keep  an  auction  open 
even  if  no  new  acceptable  bids  or 
proactive  waivers  are  submitted  and  no 
previous  high  bids  are  withdrawn.  In 
this  event,  the  effect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 


''47CFR  1.2104(e). 


waiver.  The  activity  rule,  therefore,  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  a  remaining 
activity  rule  waiver. 

36.  Finally,  we  propose  that  the 
Bureau  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule"!-  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposes  to  exercise  this 
option  only  in  certain  circumstances, 
such  as,  for  example,  where  the  auction 
is  proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Biu-eau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  would  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  licenses  where  there  is  still  a  high 
level  of  bidding  activity.  We  seek 
comment  on  these  proposals. 

Federal  Communications  Commission. 

Louis  J.  Sigalos. 

Deputy  Chief.  Auctions  &■  Industry  Analysis 
Division. 

[FR  Doc.  00-1251  Filed  1-18-00;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  bm^en,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  the 
proposed  extension  of  an  existing 
information  collection. 

Title:  Make  Your  Mark  on  the 
Floodplain-High  Water  Mark  Form. 


Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0268. 
FEMA  Form:  81-101 . 
Abstract.  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
entered  into  a  partnership  with  the  U.S. 
Army  Corps  of  Engineers  (COE)  in  the 
Portland  District  to  assist  the  Agency  in 
providing  floodplain  management 
assistance  at  the  most  basic  and  needed 
level,  that  of  local  floodplain  managers 
and  the  local  communities.  The  joint 
efforts  of  FEMA  and  the  COE  continue 
to  assure  safe  and  sound  developments 
near  floodplains.  The  Make  Your  Mark 
on  the  Floodplain  handout  and 
accompanying  High  Water  Mark  Form  is 
used  to  establish  uniform  and  consistent 
methodologies  for  setting  and 
recovering  high  water  marks  following  a 
significant  flood  event.  After  a  major 
flood,  anyone  who  has  high  water  marks 
on  their  property  or  who  has  observed 
flood  marks  on  public  property  can  use 
the  form  to  record  high  water  mark 
information,  including  location, 
measurements,  and  description  of  the 
marks  read.  The  data  will  be  used  by 
FEMA  in  post-flood  damage 
assessments.  The  data  will  define  a 
frequency/damage  relationship  for  the 
flooding  event  and  provide  calibration 
information  for  future  analysis.  The  U. 
S.  Army  Corps  of  Engineers  will  assist 
FEMA  in  collecting  and  compiling  high 
water  mark  data. 

Affected  Public:  Individuals  and 
households,  business  or  other  for  profit, 
non-profit  institutions,  farms,  and  state, 
local  or  tribal  government. 
Number  of  Respondents:  7,500. 
Estimated  Time  per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,500  hours. 

Frequency  of  Response:  On  occasion 
(after  each  significant  flood  event). 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
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responses, 
received  withir 
this  notice. 


Continents  should  be 

60  days  of  the  date  of 


ADDRESSES 

submit  written 
Anderson 
Collections 
Management  Agency 
Room  316, 
Telephone  nu 
FAX  number 
muriel.andersob@fema 
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Interested  persons  should 
:omments  to  Muriel  B. 
FEV  A  Information 
Officer,  Federal  Emergency 
500  C  Street,  SW. 
Wa^ngton,  DC  20472. 
(202)646-2625. 
646-3524  or  email 
.gov. 


n  ber  I 
(2  02) 


FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Carl  L.  Cook,  Jr.,  Chief, 
Mitigation  Proj  rams  Branch,  Federal 
Emergency  Management  Agency,  Region 
X,  130  228th  Slreet  S.  W..  Bothell,  WA 
98021-9796.  (425)  487-4687  for 
additional  info  mation.  Contact  Ms. 
Anderson  at  (2i  12)  646-2625  for  copies 
of  the  proposec  collection  of 
information 

Mike  Bozzelli, 

Acting  Director, 
Program  Service: 
Support  Director  ite 
(FR  Doc.  00-12211 

BILUNG  CODE  6718-  01-i> 


Division.  Operations 

te. 

Filed  1-18-00;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1310-OR] 

Kentucky;  Mabr  Disaster  and  Related 
Determination  t 

AGENCY:  Federiil  Emergency 
Management  i^gency  (FEMA). 
ACTION:  Notice 


20)0 


decla 


is  a  notice  of  the 

aration  of  a  major 
Commonwealth  of 
(FEl^-1310-DR),  dated 
and  related 


summary:  This 
Presidential 
disaster  for  the 
Kentucky 
January  10 
determination!  i 

.EFFECTIVE  DATI :  January  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Fi  deral  Emergency 
Management  i^gency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENT AP  i  INFORMATION:  Notice  is 
hereby  given  t  lat,  in  a  letter  dated 
January  10,  20  30,  the  President  declared 
a  major  disasti  tr  under  the  authority  of 
the  Robert  T.  i  Itafford  Disaster  Relief 
and  Emergent  y  Assistance  Act  (42 
U.S.C.  5121  ei  seq.),  as  follows: 

I  have  determ  ined  that  the  damage  in 
certain  areas  of  he  Commonwealth  of 
Kentucky,  resul  ;ing  from  tornadoes,  severe 
storms,  torrenti  il  rains  and  flash  flooding  on 
January  3-4,  20  )0,  is  of  sufficient  severity 
and  magnitude  ;o  warrant  a  major  disaster 
declaration  unc  er  the  Robert  T.  Stafford 


Disaster  Relief  and  Emergency  Assistance 
Act,  Pub.  L.  93-288,  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  A.  Scott  Wells  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Conmionwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Crittenden  Daviess  and  Webster  Counties 
for  Individual  Assistance. 

Crittenden  and  Daviess  Counties  for  Public 
Assistance. 

All  counties  within  the 
Commonwealth  of  Kentucky  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

James  L,  Witt, 

Director. 

[FR  Doc.  00-1225  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
ovmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  11. 
2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Ivlichael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Gold  Banc  Corporation,  Inc., 
Leawood,  Kansas;  to  acquire  33.33 
percent  of  the  voting  shares  of  Unison 
Bancorp,  Inc.,  Lenexa.  Kansas,  and 
thereby  indirectly  acquire  Western 
National  Bank,  Lenexa,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-1162  Filed  1-18-00;  8:45  am] 

BILLING  CODE  621Q-01-P 


FEDERAL  TRADE  COMMISSION 

[File  No.  982  3560] 

Bumble  Bee  Seafoods,  Inc.;  Analysis 
to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
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ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
*  deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodies  in  the  consent 
agreement — that  would  settle  these 
allegations.  ' 

DATES:  Comments  must  be  received  on 
or  before  March  10,  2000. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  D'Amato,  Federal  Trade 
Commission,  Northeast  Regional  Office, 
1  Bowling  Green,  Suite  319,  New  York, 
NY  10004. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  10,  2000),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  ofiice  in 
accordance  with  section  4.9(b)'(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Bumble  Bee  Seafoods,  Inc. 
('Bumble  Bee"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  receipt  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  comments  received  and 
will  decide  whether  it  should  withdraw 
from  the  agreement  and  take  appropriate 
action  or  make  final  the  agreement's 
proposed  order. 

This  matter  involves  Bumble  Bee's 
making  of  a  representation  in  the 
marketing  and  sale  of  canned  tima. 
Specifically,  the  face  of  the  product 
label  indicates  that  the  purchaser  will 
save  seventy-five  cents  (75c)  on  his  next 
purchase  of  tuna,  however,  the  reverse 
side  of  the  label,  which  is  affixed  to  the 
can  and  is  not  accessible  until  after 
purchase,  indicates  that  the  purchaase 
of  five  additional  cans  of  tima  is 
required  in  order  to  save  the  seventy- 
five  cents  (75c).  The  proposed 
complaint  alleges  that  Bumble  Bee  has 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  ('FTC  Act")  by 
misrepresenting  that  purchasers  of  tima 
affixed  with  the  subject  label  can 
receive  seventy-five  cents  (75c)  off  their 
next  purchase  of  a  single  can  of  tuna. 

Part  I  of  the  proposed  order  prohibits 
Bumble  Bee  from  misrepresenting  the 
terms  or  conditions  of  any  rebate  offer 
and  requires  the  company  to  disclose 
clearly  and  prominently  and  in  close 
proximity  to  the  offer  the  number  of 
products  that  must  be  purchased  in 
order  to  quality  for  any  rebate  offer.  The 
order  defines  "rebate"  to  mean  cash, 
merchandise,  credit  towards  future 
purchases,  or  any  other  consideration 
offered  to  consumers  who  purchase 
products  from  the  respondent,  which  is 
provided  subsequent  to  purchase. 

Part  II  A  provides  that  Bumble  Bee 
shall  commence  within  ninety  (90)  days 
after  the  service  of  the  order,  a 
consumer  tearpad  coupon  program  that 
includes  a  national  distribution  of  at 
least  seven  million,  five  hundred  and 
eighty-six  thousand,  two  hundred  and 
eight  (7,586.208)  tearpad  coupons  at 
least  five  inches  (5'0  by  two  and  one- 
half  inches  (^Vz"!  in  size  that  clearly 
and  prominently  offer  seventy-five  cents 
(75c)  off  the  purchase  of  'any  two  (2) 
cans  or  multi-packs"  of  Bumble  Bee 
Solid  White  Albacore  Tuna.  Part  II  A 


further  provides  that  these  tearpad 
coupons  shall  be  redeemable  at  the 
place  of  purchase,  and  have  an 
expiration  date  of  at  least  six  (6)  months 
after  distribution.  The  proposed  order 
refers  to  Bumble  Bee's  obligations  set 
forth  in  Part  II  A  as  the  "Program." 

Part  II  B  provides  that  Bumble  Bee's 
total  costs  incurred  by  implementing  the 
Program  do  not  exceed  two  himdred 
thousand  dollars  ($200.00)  ('Minimum 
Expenditure")  ninety  (90)  days  after  the 
expiration  date  on  the  tearpad  coupon. 
Bumble  Bee  shall  transfer  electronically 
to  the  United  States  Treasury  within  ten 
(10)  business  days  a  dollar  amoimt 
equal  to  the  difference  between  the 
actual  cost  of  the  Program  and  the 
Minimum  Expenditure. 

Part  ni  provides  that  Bumble  Bee 
shall  provide  to  the  Commission:  (a) 
Within  ninety  (90)  days  after  the  date  of 
service  of  the  order,  a  sworn  affidavit 
certifying  that  it  has  implemented  the 
Program  set  forth  in  Part  11;  and  (b) 
within  ninety  (90)  days  of  the  expiration 
date  on  the  Program's  tearpad  coupon, 
a  sworn  affidavit  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  Part  11  of  the  order, 
including  but  not  limited  to.  a  detailed 
report  that  specifies  the  costs  of  the 
Program. 

Part  IV  of  the  proposed  order  contains 
record  keeping  requirements  for 
materials  related  to  representations 
covered  by  the  proposed  order.  Part  V 
of  the  proposed  order  requires 
distribution  of  a  copy  of  the  order  to 
current  and  future  officers  and  agents 
having  responsibilities  with  respect  to 
the  subject  matter  of  the  proposed  order. 
Part  VI  provides  for  Commission 
notification  upon  a  change  in  the 
respondent  and  Part  VII  requires  the 
respondent  to  keep  and  maintain  all 
records  demonstrating  compliance  with 
the  terms  and  provisions  of  the  order. 
Part  VIII  provides  for  the  termination  of 
the  order  after  twenty  (20)  years  under 
certain  circumstances. 

The  purpose  of  the  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-1189  Filed  1-18-00:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[File  No.  991  0291] 

Fidelity  Natlonil  Financial,  inc.; 
Analysis  to  Aia  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposf  d  Consent  Agreement. 


summary:  The  ( onsent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  AidjPublic  Comment 
describes  both  I  he  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreem  3nt  and  the  terms  of  the 
consent  order—  embodied  in  the  consent 
agreement — tha  t  would  settle  these 
allegations. 

DATE:  Commen!  s  must  be  received  on  or 
before  February  11,  2000. 
ADDRESSES:  Coi  nments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pennsylvania  Ave..  NW. 
Washington,  DC  20580. 
FOR  FURTHER  INI  FORMATION  CONTACT: 
Richard  Parker,  Michael  Antalics  or 
Daniel  Silver,  FTC/H-374,  600 
Pennsylvania  ^  ve.,  NW,  Washington, 
DC  20580.  (202   326-2574.  326-2821  or 
326-3102. 

SUPPLEMENTARM  INFORMATION:  Pursuant 
to  section  6(0  df  the  Federal  Trade 
Commission  Att,  38  Stat.  721. 15  U.S.C. 
46  and  section  E.34  of  the  Commission's 
Rules  of  Practic  e  (16  CFR  2.34),  noUce 
is  hereby  given  that  the  above-captioned 
consent  agreen:  ent  containing  a  consent 
order  to  cease  jnd  desist,  having  been 
filed  with  and  iiccepted,  subject  to  final 
approval,  by  th  b  Commission,  has  been 
placed  on  the  {  ublic  record  for  a  period 
of  thirty  (30)  di  ys.  The  following 
Analysis  to  Ai(  Public  Comment 
describes  the  ti  irms  of  the  consent 
agreement,  anc  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (fo  January  12.  2000),  on 
the  World  Wid  e  Web,  at  "http:// 
www.ftc.gov/fc/formal.htm."  A  pap3' 
copy  can  be  ob  tained  from  the  FTC 
Public  Referen:e  Room.  Room  H-130. 
600  Pennsylva  lia  Avenue,  NW. 
Washington,  DC  20580,  either  in  person 
or  by  calhng  (2  02)  326-3627. 

Public  comn  lent  is  invited.  Comments 
should  be  dire  :ted  to:  FTC/Office  of  the 
Secretary,  Roon  159,  600  Pennsylvania 
Ave..  NW.  Wa  hington,  DC  20580.  Two 
paper  copies  a  "  each  comment  should 
be  filed,  and  s  »ould  be  accompanied,  if 
possible,  by  a  (^'^  inch  diskette 
containing  an  ;lectronic  copy  of  the 
comment.  Sue  i  comments  or  views  will 


be  considered  by  the  Commission  emd 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.90)){6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  from  Fidelity  National 
Financial.  Inc.  ("FNF").  which  is 
designed  to  remedy  the  anticompetitive 
effects  arising  from  FNF's  acquisition  of 
the  common  stock  of  Chicago  Title 
Corporation  ("CT").  Under  the  terms  of 
the  agreement.  FNF  will  be  required  to 
divest  or  sell  copies  of  certain  assets 
known  as  "title  plants"  in  six  California 
counties.  Tide  plants  are  privately 
owned  collections  of  records  and/or 
indices  that  are  used  by  abstractors,  title 
insurers,  title  insurance  agents,  emd 
others  to  determine  ownership  of  and 
interests  in  real  property  in  connection 
with  the  underwriting  and  issuance  of 
title  insurance  policies  and  for  other 
purposes. 

Tne  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  30  days 
so  that  the  commission  may  receive 
comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  30  days,  the  Commission  will 
again  review  the  agreement  and  the 
conunents  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

On  August  1,  1999,  FNF  entered  into 
an  agreement  to  acquire  the  common 
stock  of  CT  for  an  amount  valued  at  the 
time  of  entering  into  the  acquisition 
agreement  at  approximately  $1.2  billion. 
The  proposed  Complaint  alleges  that  the 
acquisition,  if  consummated,  would 
constitute  a  violation  of  section  7  of  the 
Clayton  Act,  as  amended.  15  U.S.C.  18. 
and  Section  5  of  the  Federal  Trade 
Commission  Act.  as  amended.  15  U.S.C. 
45 .  in  local  markets  for  title  information 
services  in  the  following  coimties  or 
local  jurisdictions  in  the  United  States: 
San  Luis  Obispo  County.  California; 
Tehama  County,  California;  Napa 
County,  California;  Merced  County. 
California;  Yolo  County.  California;  and 
San  Benito  County,  California. 

Title  plants  are  privately-owned 
collections  of  title  information  obtained 
from  public  records  that  can  be  used  to 
conduct  title  searches  or  otherwise 
ascertain  information  concerning 
ownership  of  or  interests  in  real 
property.  Title  plants  typically  contain 
sunmiaries  or  copies  of  public  records 


or  documents  (often  in  a  format  that  is 
comparatively  easy  to  store  and  readily 
retrievable),  as  well  as  indices  to 
facilitate  locating  relevant  records  that 
pertain  to  a  particular  property.  Title 
plants  permit  users  to  obtain  real 
property  ownership  information  with 
significantly  greater  speed  and 
efficiency  than  by  consulting  the 
original  public  records,  which  may  be 
located  in  a  number  of  separate  public 
offices  [e.g.,  offices  of  the  county 
recorder,  tax  authorities,  and  state  and 
federal  courts),  may  be  stored  in  an 
inconvenient  form,  and  may  be  indexed 
in  a  fashion  that  makes  it  difficult  to 
readily  research  a  particular  property. 
Because  of  the  coimty-specific  way  in 
which  title  information  is  generated  and 
collected  and  the  highly  local  character 
of  the  real  estate  markets  in  which  the 
title  plant  services  are  used,  geographic 
markets  for  tide  information  services  are 
highly  localized,  consisting  of  the 
county  or  local  jurisdiction  embraced  by 
the  real  property  information  contained 
in  the  title  plant. 

In  each  of  the  local  jurisdictions 
named  in  the  Complaint,  the  market  for 
tide  information  services  is  highly 
concentrated,  and  FNF  and  CT  are 
direct  competitors  in  the^le  or 
provision  of  tide  informOTion  services. 
In  each  of  the  local  jurisdictions  named, 
there  are  no  commercially  reasonable 
substitutes  for  title  information  services. 
For  a  number  of  reasons,  including  the 
relatively  large  fixed  costs  associated 
with  building  and  maintaining  title 
plants,  entry  into  the  market  for  tide 
information  services  in  each  of  the  local 
jurisdictions  named  is  difficult  or 
unlikely  to  occur  at  a  sufficient  scale  to 
deter  or  counteract  the  effects  of  the 
acquisition.  For  these  reasons,  the 
Complaint  alleges  that  in  each  of  the 
name  local  jurisdictions  the  effects  of 
the  acquisition  may  be  substantially  to 
lessen  competition  by,  among  other 
things,  eliminating  direct  actual 
competition  between  FNF  £uid  CT  in 
tide  information  services  and  increasing 
the  likelihood  of  collusion  or 
coordinated  interaction  among 
competing  providers  of  tide  information 
services. 

The  Consent  Order  requires  FNF  to 
divest  or  sell  copies  of  the  pre- 
acquisition  title  plant  interests  of  either 
FNF  or  CT  in  five  of  the  identified  local 
jurisdictions  to  a  buyer  or  buyers 
approved  by  the  Commission.  The 
Order  also  requires  FNF  to  divest  the 
pre-acquisition  interests  of  FNF  or  CT  in 
a  jointly  owned  tide  plant  in  San  Luis 
Obispo  County.  California,  or, 
alternatively,  to  relinquish  any 
additional  voting  rights  in  the  joint 
plant  that  FNF  may  have  accrued  post- 
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acquisition  while  obtaining  a  new 
owner  of  the  joint  plant.  The  specified 
relief  is  required  to  be  completed  within 
four  months  after  the  respondent  signs 
the  Consent  Order  agreement.  In  the 
period  prior  to  divestiture,  the 
respondent  is  required  to  maintain  the 
viability  and  marketability  of  the 
properties,  including  updating  the  title 
plants  in  the  same  fashion  as  before  the 
acquisition  and  maintaining  in  effect  all 
user  contracts  and  relationships. 
The  Consent  Order  includes  a 
provision  permitting  the  Commission  to 
appoint  a  trustee  to  accomplish  the 
divestitures,  sales  of  copies,  or  obtaining 
new  ownership  if  the  specified  relief  is 
not  accoinplished  by  the  respondent 
within  the  four-month  period.  The 
Consent  Order  also  includes  a 
requirement  that  for  ten  years  the 
respondent  provide  the  Commission 
with  prior  notice  of  future  title  plant 
acquisitions  by  the  respondent  in  the 
counties  where  the  specific  actions  are 
required  if,  at  the  time  of  any  such 
acquisition,  the  respondent  continues  to 
have  an  interest  in  a  title  plant  serving 
the  county.  A  prior  notice  provision  is 
appropriate  in  this  matter  because  the 
small  transaction  size  of  most 
individual  title  plant  acquisition  is 
below  the  threshold  of  reportability 
under  the  Hart-Scott-Rodino  Act 
(Clayton  Act  7A,  15  U.S.C.  18a,  as 
amended)  and  because  there  is  a 
credible  risk  that  the  respondent  will, 
but  for  an  order  to  the  contrary,  engage 
in  otherwise  unreportable, 
anticompetitive  mergers.  ^ 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify  in 
any  way  their  terms. 

By  direction  of  the  Commission. 
Donaid  S.  Clark, 
Secretary. 
[FR  Doc.  00-1192  Filed  1-18-00,  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  992  3114] 

Memtek  Products,  Inc.;  Analysis  to  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 


'  See  Statement  of  FTC  Policy  Concerning  Prior 
Approval  and  Prior  Notice  Provisions.  4  Trade  Reg. 
Rep.  (CCH)  113.241  dune  21,  1995). 


federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  9,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz  or  Joel  Winston, 
FTC/S-4002,  600  Pennsylvania  Ave., 
NW,  Washington,  DC  20580.  (202)  326- 
3158  or  326-3153. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement, 
package  can  be  obtained  fi-om  the  FTC 
Home  Page  (for  January  10,  2000).  on 
the  World  Wide  Web,  at  "http:// 
wfww.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580.  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Conunents 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 


from  respondent  Memtek  Products.  Inc. 
("Memtek"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should " 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Memtek  repackages,  aovertises.  labels 
and  sells,  among  other  products, 
"Memorex"  brand  computer  diskettes, 
and  blank  audiotapes  and  videotapes. 
This  matter  concerns  allegedly 
deceptive  rebate  advertising  claims 
made  in  conjunction  with  the  sale  of 
these  products.  The  Commission's 
proposed  complaint  alleges  that  Memtek 
falsely  represented  that  purchasers  of  its 
package  of  100  computer  diskettes 
would  receive  a  $29.99  cash  rebate 
within  12  weeks  of  Memtek's  receipt  of 
purchasers'  rebate  requests.  The 
complaint  alleges  that  in  many 
instances  purchasers  received  their 
rebates  one  to  two  months  late.  The 
complaint  also  alleges  that  Memtek 
falsely  represented  that  purchasers  of  its 
blank  audiotapes  and  videotapes  would 
receive  a  $10  Best  Buy  Gift  Check 
within  8  weeks  of  Memtek's  receipt  of 
purchasers'  gift  check  requests.  The  $10 
Gift  Check  could  then  be  used  at  any 
Best  Buy  retail  store  to  obtain  $10  off 
the  purchase  of  any  pre-recorded 
videotape  or  music  CD.  The  complaint 
alleges  that  in  many  instances 
purchasers  received  their  $10  Gift 
Checks  one  to  three  months  late. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  from  misrepresenting  the 
time  in  which  any  cash  rebate,  or  rebate 
in  the  form  of  credit  towards  future 
purchases,  will  be  mailed  to  consumers. 
It  also  prohibits  respondent  from  failing 
to  provide  such  rebates  within  the  time 
specified,  or  if  no  time  is  specified, 
within  thirty  days. 

Part  I  of  the  proposed  order  also 
prohibits  respondent  from  violating  any 
provision  of  the  FTC's  Mail  Order  Rule 
in  connection  with  rebates  in  the  form 
of  merchandise.  Among  other  things, 
the  Mail  Order  Rule  prohibits  marketers 
from  failing  to  provide  rebates  in  the 
form  of  merchandise  within  the  time 
they  specify  for  delivery,  or  if  no  time 
is  specified,  within  thirty  days,  unless 
they  offer  consumers  the  option  of 
consenting  to  a  delay  or  canceling  the 
rebate  request  and  promptly  receiving 
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of  the  merchanc  ise  originally  offered. 
Finally,  Part  I  o  the  proposed  order 
similarly  prohil  its  respondent  from 
failing  to  provic  e  rebates  in  the  form  of 
services  or  any  Jther  consideration 
(other  than  casl ,  credit  towards  future 
purchases,  or  m  erchandise)  within  the 


for  delivery,  or  if  no 
time  is  specifiei,  within  thirty  days, 
unless  it  offers  i  :onsumers  the  option  of 
consenting  to  a  delay  or  canceling  the 
rebate  request  a  id  promptly  receiving 
reasonable  cash  compensation  instead 
of  the  rebate  ori  ginally  offered. 

Part  n  of  the  )roposed  order  requires 
respondent  to  r  laintain  copies  of  all 
materials  relied  upon  in  making  any 
representation  (  overed  by  this  order. 

Part  III  of  the  proposed  order  requires 
respondent  to  c  istribute  copies  of  the 
order  to  variou!  officers,  agents  and 
employees  of  re  spondent. 

Part  rV  of  the  proposed  order  requires 
respondent  to  r  otify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  coinpliance  with  the  order. 

Part  V  of  the  jroposed  order  requires 
respondent  to  f  le  with  the  Commission 
one  or  more  ref  orts  detailing 
compliance  wil  h  the  order. 

Part  VI  of  the  proposed  order  is  a 
"sunset"  provi!  ion,  dictating  that  the 
order  will  term  nate  twenty  years  from 
the  date  it  is  is;  ued  or  twenty  years  after 
a  complaint  is  I  iled  in  federal  court,  by 
either  the  Unit<  d  States  or  the  FTC. 
alleging  any  vi(  ilation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  publi( ;  comment  on  the  order. 
It  is  not  intend!  jd  to  constitute  an 
official  interpn  itation  of  the  agreement 
and  proposed  c  rder  or  to  modify  in  any 
way  their  term:  i. 

By  direction  ol  the  Commission. 
Donald  S.  Clark, 


Secretary. 
(FR  Doc.  00-1 
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FEDERAL  TRADE  COMMISSION 
[File  No.  992-32|l2] 

UMAX  Technologies,  Inc.;  Analysis  to 
Aid  Public  Coaiment 


agency:  Federal 
action: 


Trade  Commission. 
Proposed  consent  agreement. 


SUMMARY 

matter  settles 
federal  law 
deceptive  acts 
methods  of  co 
Analysis  to 
describes 
draft  complaii  t 


lAii 


The  [consent  agreement  in  this 
i  lleged  violations  of 
pr(  ihibiting  unfair  or 
or  practices  or  unfair 
inpetition.  The  attached 
Public  Comment 
bothi  the  allegations  in  the 
that  accompjinies  the 


consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  9,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the 'Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz  or  Joel  Winston, 
FTC/S-4002,  600  Pennsylvania  Ave., 
NW,  Washington,  DC  20580.  (202)  326- 
3158  or  326-3153. 

SUPPLEMENTARY  INFORMATION:  Piu-suant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  7231,  15 
U.S.C.  46  and  section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
January  10,  2000),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave,,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  conmients  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9{b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  respondent  UMAX  Technologies, 
Inc.  ("UMAX"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 


interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 
UMAX  advertises,  labels  and  sells 
various  types  of  computer  scanners. 
This  matter  concerns  allegedly 
deceptive  rebate  advertising  claims 
made  in  conjunction  with  the  sale  of 
computer  scanners.  The  Commission's 
proposed  complaint  alleges  that  UMAX 
falsely  represented  that  purchasers  of  its 
Astra  1220P  scanner,  for  example, 
would  receive  a  $30.00  cash  rebate,  and 
that  purchasers  of  its  Astra  1220S 
scaimer,  for  example,  would  receive  a 
$50.00  cash  rebate,  within  12  weeks  of 
UMAX'S  receipt  of  purchaser's  rebate 
requests.  The  complaint  alleges  that  in 
many  instances  purchasers  received 
their  rebates  one  to  five  months  late. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  from  misrepresenting  the 
time  in  which  any  cash  rebate,  or  rebate 
in  the  form  of  credit  towards  future 
purchases,  will  be  mailed  to  consumers. 
It  also  prohibits  respondent  from  failing 
to  provide  such  rebates  within  the  time 
specified,  or  if  no  time  is  specified, 
within  thirty  days. 

Part  I  of  the  proposed  order  also 
prohibits  respondent  from  violating  any 
provision  of  the  FTC's  Mail  Order  Rule 
in  cormection  with  rebates  in  the  form 
of  merchandise.  Among  other  things, 
the  Mail  Order  Rule  prohibits  marketers 
from  fauling  to  provide  rebates  in  the 
form  of  merchandise  within  the  time 
they  specify  for  delivery,  or  if  no  time 
is  specified,  within  thirty  days,  unless 
they  offer  consumers  the  option  of 
consenting  to  a  delay  or  canceling  the 
rebate  request  and  promptly  receiving 
reasonable  cash  compensation  instead 
of  the  merchandise  originally  offered. 
Finally,  Part  I  of  the  proposed  order 
similarly  prohibits  respondent  from 
failing  to  provide  rebates  in  the  form  of 
services  or  any  other  consideration 
(other  than  cash,  credit  towards  futiure 
purchases,  or  merchandise)  within  the 
time  it  specifies  for  delivery,  or  if  no 
time  is  specified,  within  thirty  days, 
unless  it  offers  consumers  the  option  of 
consenting  to  a  delay  or  canceling  the 
rebate  request  and  promptly  receiving 
reasonable  cash  compensation  instead 
of  the  rebate  originally  offered. 

Pait  II  of  the  proposed  order  requires 
respondent  to  maintain  copies  of  all 
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materials  relied  upon  in  making  any 
representation  covered  bv  this  order. 

Part  ni  of  the  proposed  order  requires 
respondent  to  distribute  copies  of  the 
order  to  various  officers,  agents  and 
employees  of  respondent. 

Part  rv  of  the  proposed  order  requires 
respondent  to  notify  the  Conunission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  V  of  the  proposed  order  requires 
respondent  to  file  with  the  Commission 
one  or  more  reports  detailing 
compliance  with  the  order. 

Part  VI  of  the  proposed  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twenty  years  from 
the  date  it  is  issued  or  twenty  years  after 
a  complaint  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conunent  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
'  the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
(FR  Doc.  00-1191  Filed  1-18-O0;  8:45  am] 

BtLUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Heedth  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  project  1 .  Empowerment 
Zones  and  Enterprise  Communities  (EZ/ 
EC)  Health  Improvement  Survey — 
NEW— The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation  is 
proposing  a  survey  of  directors  of  EZ/ 
ECs  to  assess  their  capacity  to  engage  in 
health  improvement  planning  efforts. 
Recognizing  that  EZ/ECs  represent  some 
of  the  nation's  most  economically 
disadvantaged  and  ethnically  diverse 
urban  and  rural  areas,  the  survey  project 
is  designed  to  measure  the  level  of 
interest,  commitment  and  priority 
assigned  to  reducing  health  disparities 
in  these  localities.  The  results  of  the 
survey  are  expected  to  assist  HHS  in 
helping  EZ/EC  localities  devise  health 
plaiming  programs  that  reflect  both 
community  needs  and  appropriate 
public  health  standards.  Respondents: 
EZ/EC  Directors — Reporting  Burden 
Information — Number  of  Respondents: 
136;  Armual  Frequency  of  Response: 
one  time;  Average  Burden  per  Response: 
20  minutes;  Total  Annual  Burden:  45 
hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW,  Washington, 
DC  20201.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Dated:  January  7,  2000. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  00-1169  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Docunwnt  Identifier:  HCFA-A-296] 

Agency  Information  Collection 
Activities 

ACTION:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  issue 
of  Monday,  January  3,  2000,  make  the 
foUoviring  correction: 
Correction:  In  the  Federal  Register 

issue  of  Monday,  January  3,  2000, 
Volume  65,  Number  1;  DC)CID:&O3ja00- 
47,  on  page  136,  the  last  sentence  of  the 
first  paragraph  under  "Use",  the  phrase 
in  parenthesis  "(they  are  attached  as 
Exhibits  1-3  hereto)"  needs  to  be 
deleted.  Also  on  page  136,  in  the  second 
sentence  of  the  second  paragraph  under 
"Use",  the  word  "attached"  needs  to  be 
deleted,  and  in  the  first  sentence  of  the 


paragraph  under  "Home  Health 
Advance  Beneficiary  Notices",  the 
words  "Exhibits  1-3"  need  to  be 
deleted.  The  HHABNs  are  not  attached 
to  the  Federal  Register  notice  but  can  be 
obtained  by  accessing  HCFA's  web  site 
address  at  (note  correction  to  address) 
http://www.hcfa.gov/regs/prdact95.htm, 
or  E-mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  HCFA  document  identifier,  to 
Paperwork  ©hcfa.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

Dated:  January  7,  2000. 
lotin  Parmigiani, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  00-1198  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Proposed  Collection;  Comment 
Request:  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases 
Information  Clearinghouse  Customer 
Satisfaction  Survey 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995  to 
provide  opj,  irtunity  for  public  comment 
on  proposed  u^ta  collection  projects,  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kiduey  Diseases  (NIDDK), 
the  National  Institutes  of  Health  (NTH), 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  (OMB)  fdr  review 
and  approval. 

Title:  NIDDK  Information 
Clearinghouses  Customer  Satisfaction 
Survey.  NIDDK  will  conduct  a  survey  to 
evaluate  the  efficiency  and  effectiveness 
of  services  provided  NIDDK's  three 
information  clearinghouses;  National 
Diabetes  Information  Clearinghouse, 
National  Digestive  Diseases  Information 
Clearinghouse,  National  Kidney  and 
Urologic  Diseases  Information 
Clearinghouse.  The  survey  responds  to 
Executive  Order  12862,  "Setting 
Customer  Service  Standards,"  which 
requires  agencies  and  departments  to 
identify  and  survey  their  "customers  to 
determine  the  kind  and  quality  of 
service  they  want  and  their  level  of 
satisfaction  with  existing  service." 
Frequency  of  Response;  On  occasion. 
Affected  Public:  Individuals  or 
households;  clinics  or  doctor's  offices. 
Type  of  Respondents"  Physicians, 
muses,  patients,  family. 
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Patients/Family 

Phys.  Asst 

Physicians 


Totals 


n  porting  burden  is  as 
Estima  :ed  Number  of 

J.OOO;  Estimated  Number 
Respondent:  1; 
Burden  Hours  Per 
1;  and  Estimated  Total 
Hours  Requested:  2,000. 
cost  to  respondents  is 
000.  There  are  no 
report.  There  are  no 
Mkintenance  Costs  to 


The  annual 
follows 

Respondents:  1 
of  Responses  o«er 
Estimated  Averpge 
Response:  0.16 
Annual  Burden 
The  aimualizec 
estimated  at 
Capital  Costs  tc 
Operating  or 
report. 

Request  for  Coi  nments 


Written 
from  the  public 
are  invited  on 
following  poin^ 
proposed 
necessary  for 
the  function 
whether  the 
practical  utility 
agency's  estimate 
proposed  co 
including  the 
methodology 
ways  to  enhan<  e 
clarity  of  the  i 
collected;  and 
burden  of  the 
on  those  who 
the  use  of  a 
electronic,  m 
technological 
other  forms  of 


Kranzfe  der 


Please 
concerning  the 
Kathy 
NIDDK 
NIH,  Building 
MSC2560 
may  also 
electronic  mai 
kranzfeldk@hc 


Comments  Du( ;  Date 


r;i 


Comments 
are  best  assurejd 
effect  if 
2000. 


FOR  FURTHER 

request  more 
proposed 


Federal  Register / Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Notices 


Type  of  respondents 


Number  of 
respondents 


3,600 
7,200 
1.200 


12,000 


Frequency 
of  response 


1.00 
1.00 
1.00 


Estimated 
average  re- 
sponse time 


0.167 
0.167 
0.167 


Estimated 
annual  bur- 
den hours 


600 

1,200 

200 

2,000 


comments  and/or  suggestions 
and  affected  agencies 
qne  or  more  of  the 
:  (1)  Whether  the 
coUeition  of  information  is 

proper  performance  of 
of  Ithe  agency,  including 
lation  will  have 
;  (2)  the  accuracy  of  the 
of  the  burden  of  the 
lleition  of  information, 
V  alidity  of  the 

I  assumptions  used;  (3) 
the  quality,  utility,  and 
ir  formation  to  be 

4)  ways  to  minimize  the 
qollection  of  information 
to  response,  including 
;e  automated, 
lanical,  or  other 
c  oUection  techniques  or 
nformation  technology. 


are  i 


ppi  apriate 
ie<h 


addreps  all  comments 

proposed  collection  to 
,  Project  Officer, 
Informktion  Clearinghouses, 
31,  Room9A04, 
Bet:  lesda.  MD  20852.  You 
subniit  comment  and  data  by 
(e-mail)  at: 
nidtfic.ni7i.gov. 


garding  this  information 
or  having  their  full 
received  on  or  before  March  20, 


II IFORMATION  CONTACT; 

i  aformation  on  the 
proj  !ct,  contact  Kathy 


To 


Kranzfelder  at  301^96-3583  or  via  e- 
mail  at:  kranzfeldk@hq.nidclk.nih.gov. 

L.  Earl  Laurence, 

Deputy  Director,  NIDDK. 

[PR  Doc.  00-1153  Filed  1-18-00;  8:45  am] 

8ILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  of  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiue  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  February  8,  2000. 

Open:  8:30  a.m.  to  12  p.m. 

Agenda:  Report  of  the  Director,  technology 
transfer  at  NIH,  and  discussions  of  Fogarty 
International  Center  organization  and 
planning. 

■  Place:  Lawton  Chiles  International  House, 
16  Center  Drive  (Building  16),  Bethesda,  MD 
20892. 

Closed:  12  p.m.  to  4  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Lawton  Chiles  International  House, 
16  Center  Drive  (Building  16),  Bethesda,  MD 
20892. 

Contact  Person:  Irene  W.  Edwards, 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31,  Room  B2C08,  31  Center  Drive 
MSC  2220,  Bethesda,  MD  20892,  301-^96- 
2075. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106,  Minority  International 
Research  Training  Grant  in  the  Biomedical 
and  Behavioral  Sciences;  93.154,  Special 
International  Postdoctoral  Research  Program 
in  Acquired  Immunodeficiency  Syndrome; 
93.934,  Fogarty  International  Research 
Collaboration  Award;  93.989,  Senior 
International  Fellowship  Awards  Program, 
National  Institutes  of  Health,  HHS) 

Dated:  January  11,  2000. 
LaVeme  Y.  Stringiield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-1146  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Non-  ^ 

Mammalian  Organisms  as  Models  for 
Anticancer  Drug  Discovery. 

Date:  February  2,  2000. 

Time:  8  AM  to  5  PM. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North-Conference 
Room  F.  6130  Executive  Blvd.,  Rockville.  MD 
20852. 

Contact  Person:  Timothy  C.  Meeker, 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088,  Rockville,  MD  20852,  301/594-1279. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  6,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1129  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
General  Clinical  Research  Center. 

Date:  February  27-28,  2000. 

Time:  February  27,  2000,  7:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Rebecca  A.  Fuldner,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  (301) 
435-0809. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  CUnical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS)         <' 

Dated:  January  10,  2000. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1132  Filed  1-18-00;  8:45  am] 
BILUNG  COOE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  to  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  imited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
General  Clinical  Research  Centers  Review 
Committee. 

Date:  February  810,  2000. 

Open:  February  8,  2000,  8:00  AM  to  9:30 
AM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Closed:  February  8,  2000,  9:30  AM  to 
Adjournment. 

Agenda:  To  review  jmd  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Charles  G.  HoUingsworfh, 
DRPH,  Director,  Office  of  Review,  National 
Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  208927965,  301-435-0806. 


Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Comparative  Medicine  Review  Committee. 

Date:  February  15-16,  2000. 

Open:  February  15,  2000,  8:00  AM  to  9:30 
AM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  The  Bethesda  Ramada,  Ambassador 
One,  8400  Wisconsin  Avenue,  Bethesda.  MD 
20814. 

Closed:  February  15,  2000,  9:30  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Bethesda  Ramada,  Ambassador 
One,  8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  John  D.  Harding,  Phd, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  208927965,  (301) 
435-0810.QP='oz' 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date:  February  16.  2000. 

Open:  8:00  AM  to  9:00  AM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Closed:  9:00  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel.  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  D.G.  Patel,  PhD,  Scientific 
Review  Administrator.  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
301-435-0824. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  January  10,  2000. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  001133  Filed  11800;  8:45  am) 

BILUNQ  COQE  414001M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  messages  will  be  closed  to  the' 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
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Hotel,  1750  Rockville 
20852. 
Sybil  A.  Wellstood,  PhD, 
Administrator,  Office  Of 
Center  for  Research 
I  ockledge  Drive,  MSC  7965, 
MD  20892-7965,  301- 


Comn\ittee:  National  Center  for 
Special  Emphasis  Panel, 
Mecjicine. 

2000. 

p.m. 

Dv  and  evaluate  grant 


Review,  National  Center  for 
rtles,  6705  Rockledge  Drive, 
20(92,  (Telephone  Conference 

Camille  M.  King,  PhD, 
Administrator,  Office  Of 
NationaUCenter  for  Research 

tockledge  Drive,  MSC  7965. 
sda,  MD  20892-7965.  301- 


Comriittee:  National  Center  for 
Resoun  es  Special  Emphasis  Panel, 
Resei  rch  Technology. 
4,  2000. 
Adjournment. 
rei|iew  and  evaluate  grant 


;ency  Hotel,  One  Bethesda 
hesda,  MD  20814. 
:  Rebecca  A.  Fuldner.  PhD, 
Administrator.  Office  Of 
Center  for  Research 
Rockledge  Drive,  MSC  7965, 
Betliesda.  MD  20892-7965.  (301) 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology:  93.389. 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS) 

Dated:  January  10,  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-1134  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Date.  February  10-11,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  John  C.  Chah,  PHD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NCCAM,  Building  31, 
Room  5B50,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  301-402-4334,  johnc@od.nih.gov. 

Dated:  January  10,  2000. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1136  Filed  1-18-00;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Subject;  Notice  of 
Meetings 

summary:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advcince  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personeil  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Research  Centers  in  Minority  Institutions 
Review  Committee. 

Date:  February  7.  2000. 

Open:  8  a.m.  to  9  a.m. 

Agenda;  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Residence  Inn,  7335  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Closed:  9  a.m.  to  Adjournment.    , 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn,  7335  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  C.  William  Angus,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources.  6705  Rockledge  Drive.  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0812. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Research  Centers  in  Minority  Institutions. 

Date:  February  8-9,  2000. 

Time:  February  8,  2000,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn,  7335  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  C.  William  Angus.  PhD, 
Scientific  Review  Administrator,  Office  of 
Review.  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965.  301- 
435-0812. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  January  10,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-1137  Filed  1-18-00;  8:45  am) 

BIUJNG  CODE  414(>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiu'e  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Environmental  Health  Sciences  Council, 
Agenda  Available:  http/Zwww. niehs.nih.gov/ 
dert/c-agenda.htm. 

Date:  February  14-15,  2000. 

Open:  February  14,  2000,  8:30  a.m.  to  5 
p.m. 

Agenda:  Discussion  of  program  policies. 

Place:  NIEHS-Rodbell  Auditorium. 
Building  101,  111  Alexander  Drive,  Research 
Triable  Park,  NC. 

Open:  February  15,  2000,  8  a.m.  to  9:30 
p.m. 

y^genda;  Continuation  of  program  policies. 

Place:  NIEHS-Rodbell  Auditorium, 
Building  101,  111  Alexander  Drive,  Research 
Triable  Park,  NC. 

Closed:  February  15,  2000, 10  a.m.  to  2 
p.m. 


Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  NIEHS-Rodbell  Auditorium, 
Building  101,  111  Alexander  Drive.  Research 
Triable  Park,  NC. 

Contact  Person:  Anne  P.  Sassaman,  PhD, 
Director,  Division  of  Extramural  Research 
and  Training,  National  Institute  of 
Environmental,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709,  919/541-7723. 
(Catalogue  of  Federal  Domestic  Assistance 
Proram  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  January  10,  2000. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1130  Filed  1-18-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  January  26,  2000. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd..  DSR  Conf 
Rm.,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  PHD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 


Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01.  Bethesda.  MD  20892,  (301)  496- 
1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  January  10,  2000. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1131  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  414(M)1-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  conmiercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  February  9,  2000. 

Open:  8  a.m.  to  11  a.m. 

Agenda:  Call  to  Order;  Review  of  NIA's 
Minority  Aging  Programs  Report;  Working 
Group  on  Program:  and  Review  of  the 
Intramural  Program — Laboratory  of 
Neuroscience. 
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(Catalogue  of  Federal 
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Aging  Research, 
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Dated:  January  1  . 
LaVerne  Y.  Stringf  eld 

Director.  Office  off  ederal 
Committee  Policy. 

[FRDoc.  00-1138  1 

BILUNG  CODE  4140-01  -M 


2000. 

Advisory 
led  1-18-00;  8:45  am] 


DEPARTMENT  (JF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Instltut^  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetli^gs 


Pursuant  to 
Federal  Advisory 
amended  (5  U.S.I 
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meetings. 

The  meetings 
public  in 
provisions  set 
552b(c)(4)  and 
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the  discussions 
confidential  trad 
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and  personal 
individuals 
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would  constitute 
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Name  of  Commit  ee 
Diabetes  and  Digest  i 
Special  Emphasis 

Date:  January  20 

Time:  2:00  p.m 

Agenda:  To  revit 
applications. 

Place:  Natcher  B 
Room  6AS37F,  Betlesda 
(Telephone  Confer4nce 

Contact  Person 
Review  Branch,  Na 


be  closed  to  the 
with  the 
in  sections 
c)(6).  Title  5  U.S.C, 
grant  applications  and 
cpuld  disclose 

secrets  or  commercial 
patentable  material, 
concerning 
with  the  grant 
disclosure  of  which 
a  clearly  unwarranted 
privacy. 

National  Institute  of 
ive  and  Kidney  Diseases 
el,ZDKl-GRB-D(Il). 
2000. 
4:00  p.m. 
and  evaluate  grant 


ilding,  45  Center  Drive, 
MD  20892. 

Call) 

A.  Hagan.  PHD,  Chief, 
ional  Institute  of 


1  inn 


Diabetes,  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  PHS,  DHHS, 
Rm.  6AS37,  Bldg.  45,  Bethesda.  MD  20892, 
(301)  594-8886. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl-GRB-C  (J4). 

Date:  January  25,  2000. 

Time:  1:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg..  45  Center  Drive,  Room  6AS- 
37,  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Dan  E.  Matsumoto,  PHD, 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK.  Natcher  Building, 
Room  6AS37B,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600,  (301)  594-8894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  11,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-1139  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  ((5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Drug  Abuse. 

Date:  February  8-9,  2000. 

C/osed;  Februar}' 8,  200, 1:00  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Open:  February  9,  2000,  9:00  a.m.  to 
Adjournment. 

Agenda:  This  portion  of  the  meeting  will 
be  open  tobe  public  for  announcements  and 
reports  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse 
field. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.,  • 
Bethesda,  MD  20892. 

Contact  Person:  Teresa  Levitin,  PhD, 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Wealth,  DHHS,  Bethesda,  MD 
20892-9547,  (301)  443-2755. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS 

Dated:  January  11,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1140  Filed  1-18-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institutes  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

The  meetings  will  be  open  to  the    • 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c){4) 
and  552b{c){6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Date:  February  2-3,  2000. 

Open:  February  2,  2000,  8:30  a.m.  to  12 
p.m. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Closed:  February  3,  2000,  8:30  a.m.  to  9 
a.m. 

Agenda:  To  review?  and  evaluate  grant 
applications. 

P/ace:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Open:  February  3,  2000,  9  a.m.  to  12  p.m. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Contact  Person:  Walter  S.  Stolz,  PhD., 
Director  for  Extramural  Activities,  National 
Institutes  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS.  DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee.. 

Date:  February  2,  2000. 

Open:  1:30  p.m.  to  2:30  p.m. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  7. 

Closed:  2:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  7. 

Contact  Person:  Walter  S.  Stolz,  PhD., 
Director  for  Extramural  Activities,  National 
Institutes  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Diabetes,  Endocrine  and  Metabolic 
Diseases  Subcommittee. 

Date:  February  2,  2000. 
Open:  1:30  p.m.  to  2:30  p.m. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda. 
MD  20892. 

Closed:  2:30  p.m.  to  5:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Contact  Person:  Walter  S.  Stolz,  PhD., 
Director  for  Extramural  Activities,  National 
Institutes  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Date:  February  2,  2000. 

Open:  1:30  p.m.  to  2:30  p.m. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  9A51. 

Closed:  2:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
9A51. 

Contact  Person:  Walter  S.  Stolz,  PhD., 
Director  for  Extramural  Activities,  National 
Institutes  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Reseeuch; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS). 

Dated:  January  1 1 ,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-1141  Filed  1-18-00:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Titie  5  U.S.C. 
as  amended.  The  contract  proposal  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
"Telemedicin". 

Date:  January  18,  2000. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  Person:  Richard  C.  Harrison,  Chief, 
Contract  Review  Branch,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  301-435-1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health, 
HHS). 

Dated:  January  11.  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  00-1142  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  14,  2000. 

Time:  12  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20982,  (telephone  Conference 
Call). 
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Contact  Person 
Scientific  Review 
Extramural  Activi 
Mental  Health, 
6001  Executive 
Bethesda,  MD 

This  notice  is  b 
days  prior  to  the 
limitations  im 
funding  cycle. 
(Catalogue  of 
Program  Nos.  93 
Grants;  93.281 
Award,  Scientist 
Clinicians,  and 
93.282,  Mental 
Service  Awards 
National  Institutes 


Henry  J.  Haigler.  PhD, 
Administrator,  Division  of 
i  ies.  National  Institute  of 
Neuroscience  Center, 
.,  Rm.  6150,  MSC  9608. 
-9608,  301/443-7216. 
ng  published  less  than  15 
liieeting  due  to  the  timing 
by  the  review  and 


NH, 

BUd 

208  92 


posi  id 


Fed4ral  Domestic  Assistance 

Mental  Health  Research 
Scientist  Development 
I  levelopment  Award  for 
h  Scientist  Award; 
Health  National  Research 
Research  Training, 
of  Health,  HHS) 


fo- 


1,  2000. 


Dated:  January  1 : 
LaVeme  Y.  String  ield. 

Director,  Office  of  federal  Advisory 
Committee  Policy. 
[FRDoc.  00-1143 

BILUNG  CODE  4140-0  -M 


="iled  1-18-00;  8:45  am] 


DEPARTMENT  ( >F  HEALTH  AND 
HUMAN  SERVIQES 

National  InstituljBS  of  Healtti 

National  Institulb  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  se  ;tion  10(d)  of  the 
Federal  Advisor  r  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  c  f  the  following 
meeting. 

The  meeting  v  ill  be  closed  to  the 
public  in  accord  mce  with  the 
provisions  set  fo  rth  in  sections 
552b(c){4)  and  5  i2b(c)(6).  Title  5  U.S.C, 
as  amended.  Th(  contract  proposals  and 
the  discussions  ( ould  disclose 
confidential  trad  e  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  dibclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  perse  nal  privacy. 

Name  of  Commi  tee:  National  Institute  of 
Mental  Health  Spe  :ial  Emphasis  Panel. 

Date:  January  26  2000. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  revic  w  and  evaluate  contract 
proposals. 

Place:  Holiday  Ii  n,  5520  Wisconsin  Ave, 
Chase  Room,  Chev  i  Chase,  MD  20815. 

Contact  Person:  Michael  J.  Moody, 
Scientific  Review  i  idministrator.  Division  of 
Extramural  Activit  es.  National  Institute  of 
Mental  Health.  NH  [,  Neuroscience  Center, 
6001  Executive  Bh  d..  Room  6154,  MSC  9609. 
Bethesda,  MD  208<  2-9609,  (301)  443-3367. 

This  notice  is  be  ng  published  less  than  15 
days  prior  to  the  m  ueting  due  to  the  timing 
limitations  impose  1  by  the  review  and 
funding  cycle. 

(Catalogue  of  Fedei  al  Domestic  Assistance 
Program  Nos.  93.2'  2,  Mental  Health  Research 


Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  11.  2000. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  00-1144  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  25-26,  2000. 

Time:  8:30  am  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gerald  E.  Calderone,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  January  11,  2000. 
Laveme  Stringfield, 

Director,  Office  of  Federal  Advisory 
Comipittee  Policy. 

[FR  Doc.  00-1145  Filed  1-18-00;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  February  3-4,  2000. 

Closed:  February  3,  2000, 10:30  AM  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institute  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Open:  February  4,  2000,  8:30  AM  to 
adjournment. 

Agenda:  Presentation  of  NIMH  Director's 
Report  and  discussion  of  NIMH  program  and 
policy  issues. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  Person:  Jane  A.  Steinberg,  PhD, 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd.. 
Room  6154,  MSC  9606,  Bethesda,  MD  20892- 
9609,  301-443-5047. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
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Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated  January  6,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1148  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
th^  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Cellular 
Senescence  and  Control  of  Cell  Proliferation. 

Date:  February  4,  2000. 

Time:  12:00  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person;  William  A.  Kachadorian, 
PhD,  Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2c212,  Bethesda.  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  of 
Aging  Special  Emphasis  Panel,  Nathan  Shock 
Centers  of  Excellence  in  Basic  Biology  of 
Aging. 

Date:  February  21-23,  2000. 

Time:  8:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  The  Bethesda  Gateway 
Building,  7201  Wisconsin  Avenue/Suite 
2C212,  Bethesda,  MD  20892,  (301)  496-9666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  &  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  January  7,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  1149  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Meeting: 
Chronic  Fatigue  Syndrome 
Coordinating  Committee 

hi  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  the 
National  Institute  of  Allergy  and 
Infectious  Disease  (NIAID),  National 
Institutes  of  Health  (NIH)  announces  the 
following  committee  meeting. 

Name:  Chronic  Fatigue  Syndrome 
Coordinating  Committee  (CFSCC). 

Time  and  Date:  Tuesday,  February  8,  2000, 
9:00  a.m.-5  p.m. 

Place:  Hubert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue,  SW, 
Washington,  DC. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
provide  a  photo  ID  and  must  know  the 
subject  and  room  number  of  the  meeting  in 
order  to  be  admitted  into  the  building. 
Visitors  must  use  the  Independence  Avenue 
entrance. 

Purpose:  The  Committee  is  charged  with 
providing  advice  to  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  the 
Commissioner,  Social  Security 
Administration  (SSA),  to  assure  interagency 
coordination  and  communication  regarding 
chronic  fatigue  syndrome  (CFS)  research  and 
other  related  issues;  facilitating  increased 
Department  of  Health  and  Human  Services 
(HHS)  and  agency  awareness  of  CFS  research 
and  educational  needs;  developing 
complementary  research  programs  that 
minimize  overlap;  identifying  opportunities 
for  collaborative  and/or  coordinated  efforts  in 
research  and  education;  and  developing 
informed  responses  to  constituency  groups 
regarding  HHS  and  SSA  efforts  and  progress. 

Matters  To  Be  Discussed:  A  report  on 
CDC's  CFS  Scientific  Review;  and  report  on 
NWs  CFS  consultation.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Public  Comments  will  be  received  at  the 
meeting  for  a  total  of  not  more  than  60 
minutes.  Persons  wishing  to  make  oral 
comments  either  in  person  or  via  a  video 
should  notify  the  contact  person  listed  below 
no  later  than  close  of  business  on  January  26, 
2000.  A  lottery  system  will  be  utilized  to 


select,  speakers  only  if  the  number  of  requests 
exceed  the  number  of  slots,  and  those 
selected  through  this  process  will  be  notified 
on  January  26  or  soon  thereafter.  If  a  selected 
individual  is  unable  to  deliver  their 
testimony  at  the  meeting  or  submit  their 
video  prior  to  the  meeting,  their  testimony 
slot  will  be  filed  on  a  first  come  first  served 
basis  on  the  day  of  the  meeting  following  an 
announcement  soliciting  substitutes  by  the 
Chair.  Testimony  presented  to  the  Committee 
on  the  day  of  the  meeting  will  become  part 
of  the  public  record.  Due  to  the  time 
available,  public  comments  will  be  limited  to 
five  minutes  per  person.  Copies  of  any 
written  comments  should  be  provided  to  the 
Executive  Secretary  at  the  meeting;  in 
addition,  please  provide  at  least  50  copies  for 
distribution  to  Committee  members  and 
attendees. 

Contact  Person  for  A4ore  Information: 
Louise  Gamett,  Program  Coordinator, 
Division  of  Microbiology  and  Infectious 
Diseases.  NIAID,  NIH,  6700B  Rockledge 
Drive,  Room  3266,  Bethesda,  MD  20892. 
telephone  301-496-1884,  fax  301-480-4528. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  January  5,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1150  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


2976 


assc  ciated 


individuals 
applications,  th(^ 
would  constitut  ( 
invasion  of  pers  )nal 


a  id . 


Name  of 
Musculoskeletal 
Council. 

Open:  8:30  am  tb 

Agenda:  The  mt  et 
public  to  discuss  4d 
relating  to  Counci 
reports. 

Place:  9000  Roc 
Conference  Room 

Closed:  1 :00  pm 

Agenda:  To  revi  (w 
applications  and/t  r 

Place:  9000  Roc 
Conference  Room 

Contact  Person: 
Deputy  Director, 
Room4C-32,  31 
Buthesda.  MD  208*2 


privacy. 

Committee:  National  Arthritis  and 
Skin  Diseases  Advisory 


(Catalogue  of  Fedetal 
Program  Nos.  93.8  16 
Musculoskeletal  ai  id 
National  Institutes 
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with  the  grant 
disclosure  of  which 
a  clearlv  unwarranted 


12:00  pm. 

ing  will  be  open  to  the 
ministrative  details 
business  and  special 

;ville  Pike,  Building  31C, 
).  Bethesda,  MD  20892. 
to  5:00  pm. 

and  evaluate  grant 
proposals. 
ville'Pike,  Building  31C, 

Bethesda,  MD  20892. 
Steven  J.  Hausman,  Phd. 
MAMS/NIH.  BIdg.  31, 
Center  Dr.  MSC  2350. 
1-2350. 


Domestic  Assistance 
Arthritis, 

Skin  Diseases  Research, 
of  Health,  HHS) 


Dated:  January  .51  2000. 

La  Verne  Y.  String!  ield, 

Director  Office  of.  'ederal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1151     iled  1-18-00;  8:45  am] 

BILUNG  CODE  4140-0  -M 


DEPARTMENT  <)F  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Sclen  tific  Review;  Notice  of 
Closed  Meeting] 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor]  Committee  Act.  as 
amended  (5  U.S.  1  Appendix  2).  notice 
is  hereby  given  ojf  the  following 
meetings. 

The  meetings  i  irili  be  closed  to  the 
public  in  accord,  nee  with  the 
provisions  set  foi  th  in  sections 
552b(c)(4)  and  5^2b(c)(6),  Title  5  U.S.C. 

grant  applications  and 
the  discussions  c  Duld  disclose 
confidential  trad  >  secrets  or  commercial 

patentable  material, 
and  personal  inf(  rmation  concerning 
individuals  asso(  iated  with  the  grant 

disclosure  of  which 

a  clearly  unwarranted 


applications,  the 
would  constitute 
invasion  of  perse  nal  privacy. 

Name  of  Commii  tee 
Review  Special  Era  ph 

Dofe;  January  17 

Time:  10  a.m.  to 

/Agendo;  To  revit^ 
applications. 

Place:  NIH,  Roc 
20892,  (Telephone 

Contact  Person 
Scientific  Review 


Center  for  Scientific 

asis  Panel. 
2000. 
2  p.m. 

and  evaluate  grant 


k  edge  2,  Bethesda,  MD 
Conference  Call). 
(lloriaB.  Levin,  PHD, 
ministrator.  Center  for 


;'d 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1017,  leving@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  17,  2000. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1017,  leving@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  20,  2000. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  MBC-2. 

Date:  January  24,  2000. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Rona  L.  Hirschberg,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1150. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Pathology  B  Study 
Section. 

Date:  January  28-30.  2000. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Keystone  Resort,  Keystone,  CO 
80222.,  (Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PHD.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 


Room  4146,  MSC  7804,  Bethesda.  MD  20892. 
(301)435-1717. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  January  10,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-1135  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  18,  2000. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Sally  Ann  Amero,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  60461, 
MSC  7890,  Bethesda,  MD  20892.  (301)  435- 
1159,  ameros@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  Clinical  Research.  93.333.  93.337, 
93.393-93.396.  93.837-93.844.  93.846- 
93.878.  93.892.  93.893,  National  Institutes  of 
Health,  HHS) 
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Dated:  January  11,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1147  Filed  1-18-00;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  10,  2000. 

Time:  2  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  Mac  Stitles,  DDS,  PHD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4108,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1785. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  Clinical  Research,  93.333,  93.337, 
93.393-93.396,  93.837-93.844,  93.846- 
93.878,  93.892,  93.893,  National  Institutes  of 
Health,  HHS) 

Dated:  January  5,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1152  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Establishment  by  the  National 
Institutes  of  HeaKh  of  Categorical 
Exclusions  Under  the  National 
Environmental  Policy  Act 

AGENCY:  National  Institutes  of  Health, 

DHHS. 

ACTION:  Notice  of  establishment  by  the 

NIH  of  categorical  exclusions  imder  the 

National  Environmental  Policy  Act. 

summary:  The  NIH  is  establishing 
procedures  governing  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  and  the  Coimcil  on 
Environmental  Quality's  implementing 
regulations.  This  notice  lists  the 
categories  of  actions  taken  by  the  NIH 
that  normally  do  not  require  the 
preparation  of  either  an  environmental 
impact  statement  or  an  environmental 
assessment  under  the  National 
Environmental  Policy  Act.  This  list  has 
been  prepared  in  accordance  with  the 
Coimcil  on  Environmental  Quality's 
regulations  and  with  Chapter  30  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  General 
Administration  Manual  (GAM).  These 
exclusions  apply  to  all  NIH 
organizations  and  activities. 
DATES:  These  categorical  exclusions  are 
effective  January  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Hugo,  P.E.,  Chief,  Pollution 
Control  Section,  Division  of  Safety, 
Office  of  Research  Services,  National 
Institutes  of  Health,  Building  13,  Room 
2W64,  Bethesda,  Maryland  20892. 
Telephone  301-496-7775,  FAX  301- 
480-8056,  E-mail  Address: 
jgh@helix.nih.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  an  August  20, 1999,  Federal 
Register  notice  (64  FR  45558),  the  NIH 
published  for  comment  the  agency's 
proposed  categorical  exclusions  for 
actions  taken  by  the  NIH  that  the  agency 
has  determined  do  not  individually  or 
cumidatively  have  a  significant  effect  on 
the  quality  of  the  human  environment. 
The  NIH  Etlso  submitted  its  proposed 
categorical  exclusions  to  the  Council  on 
Environmental  Quality  (CEQ)  for  its 
review  and  comment  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  42  U.S.C.  4321  et 
seq.,  and  CEQ's  regulations 
implementing  NEPA,  40  CFR  Parts 
1500-1508,  mandate  that  agencies 
perform  environmental  reviews  of  their 
actions.  CEQ's  regulations  also  require 


that  agencies  establish  procedures 
governing  categories  of  actions  that  are 
normally  excluded  from  NEPA  review 
because  they  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  40  CFR  1508.4. 

After  reviewing  the  types  of  actions 
that  it  takes,  the  NIH  is  providing  notice 
of  the  actions  that  will  normally  be 
categorically  excluded  from  further 
environmental  review  because 
individually  and  cumulatively  they  will 
not  have  a  significant  effect  on  the 
human  environment,  ff  a  proposed 
action  is  included  in  one  of  the        *p 
categories  but  extraordinary 
circumstances  as  described  in  section  D 
of  this  notice  apply,  an  environmental 
review  will  be  performed. 

n.  Comments  on  the  Proposed 

Categorical  Exclusions 

The  NIH  received  one  comment  on  its 
proposed  categorical  exclusions.  CEQ 
did  not  provide  any  comments.  A 
nonprofit  animal  advocacy  group  raised 
a  concern  with  one  of  the  NIH's 
proposed  functional  exclusions,  which 
applied  to,  "The  identification, 
collection,  testing,  and  distribution  of 
substances  and  living  organisms  for 
research  purposes."  The  commentator 
was  concerned  that  the  terms 
"substances"  and  "living  organisms" 
are  unacceptably  vague  and  that  this 
proposed  exclusion  could  be  read  to 
exclude  from  environmental  review  the 
collection  and  distribution  of  animals. 
The  comment  cited  an  estimate  by  the 
United  States  Department  of 
Agriculture/Animal  Plant  Health 
Inspection  Service  that  17  to  22  million 
animals  are  used  in  research  each  year 
and  indicated  that  the  action  of 
collecting  and  distributing  this  many 
animals  would  have  a  cumulative  effect 
on  the  human  environment. 

The  NIH's  intent  in  establishing  this 
exclusion  was  primarily  to  Exclude  from 
NEPA  review  agency  actions  involving 
the  collection  and  distribution  of 
materials  and  reagents  used  in  the 
research  of  human  diseases  or  those 
which  may  contain  unknown  or 
imstudied  constituents  that  could  prove 
useful  in  the  diagnosis  and/or  treatment 
of  hiunan  disease(s).  The  NIH  did  not 
intend  this  exclusion  to  cover  all  actions 
involving  animals.  Consistent  with  the 
concerns  about  vagueness,  the  proposed 
categorical  exclusion  has  been  revmtten 
to  clarify  what  actions  it  covers.  The 
revised  exclusion  states:  "The 
identification,  collection,  testing,  and 
distribution  of  chemicals,  drugs, 
biologicals,  plants  or  plant  derivatives, 
microorganisms,  and/or  cell  cultures  for 
use  in  the  research,  diagnosis,  and/or 
treatment  of  human  diseases."  This 


2978 


purpos  3S 
th; 


exclusion  is  not 
collection  or 
research 
has  rewritten 
to  the  comment 
which  actions  it 
believes  that  at 
commentator's 
misunderstanding 
proposed  excl 
proposed  excl 
to  actions  taken 
to  actions  taken 
agencies  or  by 
comment's  rel 
the  total  numbei 
research  each 
misplaced.  Also 
concerned  that 
exclusion,  "the 
threatened  and 
during  all  phase:  i 
recognizes  that 
circumstances 
environmental 
otherwise  withix 
exclusion,  and 
circumstances 
this  final  list  of 


ajiy ' 
lai  ice  I 


intended  to  apply  to  the 
dislribution  of  animals  for 
Although  the  NIH 
exclusion  in  response 
to  more  clearly  explain 
covers,  the  NIH 
Bast  part  of  the 
qoncerns  are  based  on  a 
of  NIH  actions.  The 
uskon,  like  all  the 

,  would  apply  only 
jy  the  agency  itself,  not 
jy  other  Federal 
other  party.  Thus,  the 
on  an  estimate  of 
of  animals  used  in 

by  all  researchers  is 
the  commentator  was 
I  nder  the  proposed 
1 JIH  could  exempt 
idangered  species 
of  research."  The  NIH 
e  (ctraordinary 
require  an 
review  of  an  action 
a  categorical 

of  the  extraordinary 
posed  and  retained  in 
categorical  exclusions  is 

e  impact  on  an 
threatened  species." 
md  final  list  of  NIH's 

established  under 
implementing 


yeir 


o  le  I 


pio 


an  action's  "Pos^ibl 
endangered  or 

The  complete 
categorical  exclusions 
NEPA  and  CEQ* 
regulations  foUotvs 

Contents 

A.  General  exclusii  >ns 

B.  Functional  excli  sions 

C.  Program  exclusi  jns 

D.  Extraordinary  ci  rcumstances 

A.  General  Exclusions 


Subject  to  a 
circumstances, 
environmental 
excluded  by  re| 
review.  NIH  will 
environmental 
categorically  exc 
review  in  DHHS 


B.  Functional 

The  following 
excluded  from 
a  review  for 
circumstances. 

1.  Routine  admji 
management  su 
and  finance.  pL 
supplies  and 
oversight  of  granl^ 
instruments,  leg. 
affairs,  program 
human  resources 

2.  Maintenance 
necessary  to 
existing  facilities 
and  the 
or  other  space 


eval 


ensu  re 


decontan  ination 
an  1 


Federal  Register /Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Notices 


retiew  for  extraordinary 
N IH  will  not  perform  an 
re  view  of  actions 
gii  lation  from  NEPA 

also  not  perform  an 
Tt  view  of  actions 
uded  from  NEPA 
jAM  Chapter  30. 


Exi  lusions 


ictions  are  normally 
N  lPA  review,  subject  to 
extra  ordinary 


p  )ort 
an  ning 


sen  ices 


nistrative  and 

,  including  budget 
,  procurement  of 
,  management  and 
and  other  funding 
counsel,  public 

nation,  travel,  and 
management, 
including  repairs 
the  operation  of 
grounds  maintenance, 

of  laboratory 
equipment. 


3.  Acquisition  of  space  by  lease  and 
modifications  of  leases,  when  the  use  of 
the  space  will  comply  with  all 
applicable  Federal,  State,  and  local 
laws,  including  all  environmental 
protection  and  zoning  laws,  and  lease 
extensions  and  terminations. 

4.  Relocation  of  employees  into 
existing  Government-owned  or 
Government-leased  space. 

5.  Facility  planning  and  design. 

6.  Construction,  or  construction 
pursuant  to  a  lease,  of  12,000  square  feet 
or  less  of  occupiable  space. 

7.  Interior  construction  and 
renovation  of  NIH  facilities. 

8.  The  acquisition,  sale,  release, 
disposal,  abandonment,  closure,  or 
transfer  of  real  or  personal  property, 
provided  that  the  action  does  not  violate 
applicable  Federal,  State,  or  local  laws, 
including  historical  preservation  laws. 

9.  Acquisition  of  equipment  and  the 
repair  or  replacement  of  NIH-owned 
equipment. 

10.  Acquisition,  installation, 
maintenance,  and  operation  of  utility 
and  communications  systems,  data 
processing  cables,  and  similar  electronic 
equipment. 

11.  Packaging,  storage,  and  disposal  of 
hazardous  substances,  including  low- 
level  radioactive,  medical,  and  chemical 
waste  materials  generated  by  intramural 
research  activities,  provided  that  the 
waste  is  packed,  stored,  and  disposed  of 
in  compliance  with  all  applicable 
Federal,  State,  and  local  laws. 

12.  The  identification,  collection, 
testing,  and  distribution  of  chemicals, 
drugs,  biologicals,  plants  or  plant 
derivatives,  microorganisms,  and/or  cell 
cultures  for  use  in  the  research, 
diagnosis,  and/or  treatment  of  human 
diseases. 

13.  Research  and  training  activities 
that  are  conducted  in  NIH  facilities:  By 
or  under  the  supervision  of  NIH 
employees;  under  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980,  as 
amended,  15  U.S.C.  3701  at  seq.;  or  in 
accordance  with  45  CFR  part  9. 

14.  The  issuance  of  revocable 
licenses,  use  poimits,  and  easements 
allowing  outs'de  parties  to  use  NIH 
facilities. 

15.  Filing  for,  obtaining,  licensing, 
enforcing,  and  protecting  intellectual 
property  rights  arising  from  NIH- 
conducted  or  NIH-supported  research  or 
other  activities. 

16.  Actions  taken  to  comply  with 
requirements  of  applicable  legislation  or 
regulations  (e.g.,  meet  emissions 
requirements  established  pursuant  to 
Clean  Air  Act). 

17.  The  preparation  and  submission 
of  proposals  for  legislation,  or  major 
recommendations  or  reports  to  Congress 


on  proposals  for  legislation,  that,  based 
on  reasonable  judgment,  will  not 
establish  or  modify  programs  that  will 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

18.  The  awarding,  renewal, 
suspension,  termination,  or 
discontinuance  of:  Collaborative 
research  agreements,  including 
Cooperative  Research  and  Development 
Agreements  (CRADA)  established  under 
the  Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended,  15 
U.S.C.  3701  et  seq.;  contracts; 
cooperative  agreements;  grants;  and 
interagency  agreements  entered  into  by 
the  NIH  pursuant  to  the  Economy  Act, 
31  U.S.C.  1535.  For  those  contracts, 
cooperative  agreements,  grants,  and 
interagency  agreements  that  involve 
construction  of  more  than  12,000  square 
feet  of  occupiable  space,  recipients  of 
NIH  funds  must  certify  that  they  are  in 
compliance  vnth  all  Federal,  State,  and 
local  enviromnental  laws  and  must,  as 
prescribed  by  NIH,  perform  all 
envirormiental  reviews  required  by 
NEPA,  including-preparing 
environmental  assessments  and,  if 
necessary,  environmental  impact 
statements,  and  submit  these  documents 
to  the  NIH  for  review,  approval  and 
adoption. 

19.  All  actions  undertaken  in 
preparing  for  and  conducting  litigation. 

20.  The  collection,  processing, 
retention,  evaluation  and  dissemination, 
including  publication,  of  data  and  other 
information,  including  the  acquisition 
and  management  of  resources  necessary 
to  carry  out  those  functions. 

21.  Proposing  and  adopting 
guidelines. 

22.  Traffic  management  measures, 
including  the  installation  and  operation 
of  traffic  control  and  safety  devices  and 
actions  designed  to  control  or  reduce 
the  number  of  motor  vehicles  coming 
onto  the  NIH  Bethesda  campus. 

23.  Actions  taken  to  respond  to  public 
health  emergencies. 

C.  Program  Exclusion 

The  DHHS  procedures  on 
environmental  review  of  agency  actions 
authorize  the  establishment  of  a 
categorical  exclusion  for  programs 
within  an  agency  that  will  not  have  a 
significant  effect  6n  the  human 
environment.  Actions  taken  by  the 
following  NIH  organizations  and  their 
components  are  normally  excluded  from 
NEPA  review,  subject  to  a  review  for 
extraordinary  circumstances.  Actions 
taken  by  any  successor  organizations  to 
those  listed  will  also  be  categorically 
excluded.  Actions  taken  by 
organizations  of  NIH  not  listed  in  this 
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category  may  be  included  in  other 
categories  of  excluded  actions. 

1 .  Center  for  Information  Technology. 

2.  Center  for  Scientific  Review. 

3.  Fogarty  International  Center. 

4.  Office  of  Administration. 

5.  Office  of  Communications. 

6.  Office  of  Equal  Opportimity. 

7.  Office  of  Education. 

8.  Office  of  Community  Liaison. 

9.  Office  of  Loan  Repayment  and 
Scholarship. 

10.  Office  of  Human  Resources 
Management. 

1 1 .  Office  of  Financial  Management. 

12.  Office  of  Technology  Transfer. 

13.  Office  of  Program  Coordination. 

14.  National  Library  of  Medicine. 

D.  Extraordinary  Circumstances 

Consistent  with  CEQ's  regulations, 
environmental  review  is  required  for  all 
NIH  actions  involving  extraordinary 
circumstances.  Following  are  examples 
of  extraordinary  circumstances  that  may 
apply  to  specific  NIH  actions. 

1.  Greater  scope  or  size  than  other 
actions  included  within  a  category. 

2.  A  threatened  violation  of  a  Federal, 
State,  or  local  law  established  for 
protection  of  the  environment  or  for 
public  health  and  safety. 

3.  Potential  effects  of  the  action  are 
unique  or  highly  uncertain. 

4.  Potential  effect  on  a  protected  or 
ecologically  sensitive  area  of  land,  like 
a  wetland  or  floodplain. 

5.  Possible  impact  on  property  that  is 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places  or 
that  is  otherwise  of  scientific,  cultural, 
or  historic  importance  or  interest. 

6.  Possible  impact  on  endangered  or 
threatened  species. 

7.  Use  of  especially  hazardous 
substances  or  processes  for  which 
adequate  and  accepted  controls  and 
safeguards  are  unknown  or  not 
available. 

8.  Substantial  and  reasonable 
controversy  exists  about  the  ^ 
environment  effeets  of  the  action. 

Dated:  January  10,  2000. 
Ruth  L.  Kirschstein, 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc.  00-1128  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications;  Notice  of 
Extension  of  Comment  Period 

The  Fish  and  Wildlife  Service  gives 
notice  that  the  comment  period  is 


extended  on  the  notice  of  receipt  of 
applications  for  two  applications 
submitted  by  International  Animal 
Consulting  Group,  Inc.  The  applications 
were  submitted  to  satisfy  requirements 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  regulations  governing 
marine  mammals  (50  CFR  part  18).  The 
applications,  018196  and  018197,  are  for 
conducting  certain  activities  with 
marine  mammals,  specifically  taking 
northern  sea  otters  [Enhydra  lutris 
lutris]  from  the  wild  in  Alaska  for  export 
and  public  display  at  two  Japanese 
aquari,ums.  The  extension  will  allow  all 
interested  parties  to  submit  wrritten 
comments.  The  Fish  and  Wildlife 
Service  published  a  notice  of  receipt  of 
the  applications  on  Friday,  December 
17,  1999.  The  ciurent  comment  period 
closes  on  January  16,  2000.  Written 
comments  may  now  be  submitted  imtil 
January  26,  2000,  and  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203. 

Dated:  January  14,  2000. 
Kristen  Nelson, 

Chief.  Branch  of  Permits  (Domestic).  Office 
of  Management  Authority. 
[FR  Doc.  00-1328  Filed  1-14-00;  2:08  pm] 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1620-G0-EL,  WYW1 46744] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  a  Lease 
Application  Received  From  Jacobs 
Ranch  Coal  Company 

agency:  Department  of  the  Interior. 
Wyoming. 

action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on  a 
lease  application  received  from  Jacobs 
Ranch  Coal  Company  for  Federal  coal  in 
the  decertified  Powder  River  Federal 
Coal  Production  Region,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  received  a 
competitive  coal  lease  application  from 
Jacobs  Ranch  Coal  Company  (JRCC)  on 
October  2,  1998,  for  a  tract  containing 
approximately  519  million  tons  of 
Federal  coal  and  including 
approximately  4,821  acres  in  an  area 
adjacent  to  the  company's  Jacobs  Ranch 
Mine.  This  tract,  which  was  assigned 
case  number  WYW146744,  is  called  the 
North  Jacobs  Ranch  tract.  JRCC  is  a 
subsidiary  of  Kennecott  Energy  and  Coal 
Company.  The  Jacobs  Ranch  Mine  and 


North  Jacobs  Ranch  tract  are  located  in 
southern  Campbell  County,  Wyoming. 
The  tract  was  applied  for  as  a 
maintenance  tract  lease-by-application 
(LBA)  under  the  provisions  of  43  CFR 
3425.1.  The  Powder  River  Regional  Coal 
Team  (RCT)  reviewed  this  lease 
application  at  public  meetings  held  on 
February  23,  1999,  in  Billings.  MT,  and 
October  27, 1999,  in  Gillette,  WY.  The 
RCT  recommended  that  the  lease 
application  be  processed,  pending 
resolution  of  the  conflicts  between 
proposed  coal  mining  and  existing  and 
proposed  oil  and  gas  development 
(including  coal  bed  methane)  on  the 
tract.  BLM  has  determined  that  the 
requirements  of  NEPA  would  be  best 
served  by  preparing  an  environmental 
impact  statement  (EIS)  for  this  lease 
application. 

BLM  conducted  scoping  on  the  North 
Jacobs  Ranch  lease  application,  and  on 
the  pending  Belle  Ayr  Federal  coal  lease 
application,  in  October  1999.  A  public 
scoping  meeting  was  held  at  the  Tower 
West  Lodge  in  Gillette,  WY,  on  October 
19,  1999,  at  7  p.m.  During  the  scoping 
period,  BLM  received  seven  written 
comment  letters.  At  the  scoping 
meeting,  presentations  were  made  by 
the  applicants  for  the  North  Jacobs 
Ranch  and  Belle  Ayr  Federal  coal  tracts 
and  oral  comments  were  received  from 
six  speakers. 

DATES:  The  scoping  period  for  this 
Federal  coal  lease  application  was  held 
during  October  1999,  however,  the 
public  still  has  an  opportimity  to  submit 
written  comments  on  concerns  or  issues 
that  the  BLM  should  address  in 
processing  the  North  Jacobs  Ranch  lease 
application.  Comments  should  be 
submitted  by  February  15,  2000.  in 
order  to  be  considered  in  the  draft  EIS. 
ADDRESSES:  Please  address  questions, 
comments  or  concerns  to  the  BLM, 
Casper  District  Office,  Attn:  Nancy 
Doelger,  1701  East  E  Street,  Casper,  WY 
82601,  fax  to  307-234-1525,  or  send  e- 
mail  comments  to 

casper_wymail@blm.gov.,  attn:  Nancy 
Doelger. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  at  the 
above  address  or  phone  307-261-7600. 
SUPPLEMENTARY  INFORMATION:  On 
October  2,  1998,  JRCC  filed  coal  lease 
application  WYW146744,  for  the 
following  lands  in  Campbell  and 
County,  Wyoming: 

T.  44  N.,  R.  70  W.,  6th  PM.  Wyoming 
Section  26:  Lots  9.  10: 
Section  27:  Lots  1  thru  16; 
Section  28:  Lots  1  thru  16; 
Section  29:  Lots  1  thru  16; 
Section  30:  Lots  5  thru  20; 
Section  31:  Lots  5  thru  20; 
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size  of  the  tract  as  applied  for,  the  need 
for  considering  the  cumulative  impacts 
of  this  leasing  decision,  the  validity  and 
currency  of  the  resource  data  to  be  used 
in  analyzing  the  impacts,  the  impact  on 
existing  land  uses,  the  potential  impacts 
to  sensitive  and  endangered  species 
including  prairie  dogs  and  mountain 
plover,  and  the  potential  impacts  on  air 
and  water  quality.  If  you  have  specific 
concerns  about  these  issues,  or  have 
other  concerns  or  issues  that  BLM 
should  consider  in  processing  this 
application,  please  address  them  in 
writing  to  the  above  address.  Written 
comments  should  be  received  by 
February  15.  2000.  in  order  to  be  fully 
considered  in  the  draft  EIS. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  above  during  regular 
business  hours,  7:45  a.m.— 4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  January  11.  2000. 
Alan  R.  Pierson, 
State  Director. 
[FR  Doc.  00-1158  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Management 
[UT-062-1430-ET;  UTU-753921 

Notice  of  Proposed  Withdrawal  and 
Notice  of  Public  Meetings;  Utah 
(Amendment) 

AGE^4CY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  previous 
notice  from  Volume  64.  Number  241, 
page  70279-70282,  dated  December  16, 
1999.  In  the  previous  notice  the  Bureau 
of  Land  Management  proposed  to 
withdraw  131.340  acres  of  public  land 
to  protect  the  scenic  and  recreational 
values  of  portions  of  the  Colorado, 


Dolores. "and  Green  river  corridors  in 
Southeastern  Utah.  The  previous  notice 
segregated  the  lands  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  This 
amendment  deletes  approximately  4.000 
acres  from  the  proposed  withdrawal 
area.  The  subject  4.000  acres  are  located 
on  the  west  side  of  the  Green  River  in 
Desolation  Canyon.  Carbon  County,  and 
lie  within  an  area  already  withdrawn  as 
Naval  Oil  Shale  Reserve  2.  The  public 
meeting  in  Moab  will  be  held  in  the 
Grand  County  Courthouse.  125  E.  Center 
Street.  Moab,  instead  of  the  BLM  Field 
Office. 

DATES:  Effective  date  is  January  19, 
2000. 

ADDRESSES:  Comments  should  be  sent 
to  the  Moab  Field  Office  Manager,  82 
East  Dogwood  Avenue,  Moab,  Utah 
84532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  von  Koch,  Realty  Specialist,  Moab 
Field  Office,  82  East  Dogwood  Avenue, 
Moab,  Utah  84532.  (435)  259-2128. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  are  deleted 
from  the  list  of  lands  previously 
identified  for  withdrawal  consideration. 

Salt  Lake  Meridian 

T.  12S..R.  18E., 
sec.  3,  lots  3,  4.  and  8.  and  SWV4SWV4; 
sec.  4,  lots  1  to  4.  inclusive,  and  SV2; 
sec.  5.  lots  1  to  8,  inclusive,  and  12,  and 

WV2SWV4; 
sec.  6.  EV2SEV4; 

sec.  7,  EV2  EV2,  SWV4  NE'A,  and  WV2SEV4; 
sec.  8,  lots  1,  4,  5,  9,  and  12  to  14, 

inclusive,  WV2  WV2.  and  SEV4SWV4; 
sec.  9,  lots  1,  2,  6,  7,  and  8,  NV2NEV4,  and 

NWV4; 
sec.  10.  lots  1  to  4.  and  7  to  10.  inclusive, 

and  SEV4NEV4; 
sec.  11.  lots  2.  3,  and  6; 
sec.  17.  lots  3.  4,  7.  8,  and  9,  >WV4. 

NV2SWV4,  and  SWV4SWV4; 
sec.  18.  EV2EV2; 

sec.  19,  lots  3  and  4,  EV2,  and  EV2SWV4; 
sec.  20.  lots  2.  3.  6.  and  7,  and  WV2WV2: 
sec.  29.  lots  2  and  3; 
sec.  30.  lots  1.  3  to  6.  and  10  to  12. 

inclusive; 
sec.  31,  lot  5. 
T.  13  S..  R.  18  E. 
sec.  6,  lot  4. 

Aggregates  approximately  3.875.43  acres  in 
Carbon  County. 

Dated:  January  10.  2000. 
William  Stringer, 
Acting  Moab  Field  Office  Manager. 
[FR  Doc.  00-1199  Filed  1-18-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY_920-1430-00-ET;  WYW  149140] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

agency:  Bureau  of  Land  Management, 
Interior.  *^^ 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agricultiire  (USD A),  Forest  Service,  has 
filed  an  application  to  withdraw  40.00 
acres  of  National  Forest  System  lands 
for  40  years  for  the  protection  of  the  Tie 
Hack  Campground.  This  notice  closes 
the  land  for  up  to  2  years  from  location 
and  entry  under  the  United  States 
mining  laws.  The  land  will  remain  open 
to  mineral  leasing  and  to  all  other  forms 
of  disposition  which  may  by  law  be 
made  of  National  Forest  System  lands. 
DATES:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  April  18,  2000. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  BLM, 
Wyoming  State  Director,  P.O.  Box  1828, 
Cheyenne,  WY  82003-1828. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wyoming  State  Office, 
307-775-6124. 

SUPPLEMENTARY  INFORMATION:  On  August 
31,  1999,  the  USDA  filed  an  application 
to  withdraw  the  following  described 
National  Forest  System  lands  fi-om 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Sixth  Principal  Meridian,  Wyoming 
Bighorn  National  Forest 

T.  50  N.,  R.  84  W., 

sec.  26,  NWV4NWV4NWV4; 

sec.  27,  NEV4NEV4NEV4. 

The  area  described  contains  40.00  acres, 
more  or  less,  in  Johnson  County,  Wyoming. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  BLM. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  BLM  Wyoming 
State  Director  within  90  days  from  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 


that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  During  the  segregative  period,  the 
Forest  Service  will  continue  to  permit 
uses  within  the  statutory  authorities 
pertinent  to  National  Forest  lands  and 
subject  to  discretionary  approval. 

Dated:  January  11.  2000. 
Michael  Madrid, 

Acting  Deputy  State  Director,  Mineral  &■ 

Lands  Authorizations. 

[FR  Doc.  00-1159  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 
Minerals  Management  Service 

Small  Refiners  Royalty-in-Kind 
Program 

agency:  Minerals  Management  Service 
(MMS),  hiterior. 

ACTION:  Notice  of  availability  and  sale 
of  Government  royalty  oil  to  small 
refiners.  

SUMMARY:  This  notice  explains  how 
small  refiners  may  apply  to  participate 
in  the  sale  of  Federal  royalty  oil  and  the 
procedures  under  which  subsequent 
contracts  will  be  awarded. 
DATES:  All  completed  applications  must 
be  received  by  the  close  of  business 
(4:00  p.m.  Mountain  Standard  Time)  on 
February  1,  2000.  Applications  received 
after  this  date  will  be  rejected.  The  bid 
proposal,  signed  contracts,  and  the 
surety  instrument  must  be  received  by 
close  of  business  (4:00  p.m.  Mountain 
Standard  Time)  on  February  8,  2000. 
The  sale  will  be  held  on  February  9. 
2000. 

ADDRESSES:  You  may  obtain  an 
application  to  participate  in  the  sale 
(Form  MMS-^070,  Application  for  the 
Purchase  of  Royalty  Oil)  directly  from 
our  web  site  http://www.nnp.mms.gov/ 
reportingservices/fonns/forms.htm  or  by 
writing  to  the  Minerals  Management 
Service,  Royalty  Management  Program, 
Attention:  Robert  F.  Prael,  MS  3131. 
P.O.  Box  5760,  Denver,  Colorado  80217- 
5760.  You  may  also  request  an 
application  by  calling  (303)  231-3217  or 
by  e-mail  to  Robert.Prael@mms.gov. 


Completed  applications  must  be 
returned  to  the  same  address  or  sent  by 
overnight  mail  or  courier  to  Minerals 
Management  Service.  Royalty 
Management  Program,  Room  A-212, 
Document  Processing  Section, 
Attention:  Robert  F.  Prael,  Building  85, 
Denver  Federal  Center,  Denver, 
Colorado  80225.  Completed 
applications  can  also  be  sent  via 
facsimile  to  (303)  231-3219. 

For  confidentiality,  please  put  your 
bid  proposal  in  an  envelope  marked  as 
"confidential,  to  be  opened  only  by 
Todd  W.  Leneau"  and  enclose  this 
envelope  inside  the  envelope  containing 
the  signed  contract  and  siirety 
instrument.  Please  mail  the  bid 
proposal,  signed  contracts,  and  the 
surety  instrument  to:  Minerals 
Management  Service,  Procurement 
Branch,  Attention:  Todd  W.  Leneau,  MS 
2730,  PO  Box  25165,  Denver  Federal 
Center,  Denver.  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Prael,  Chief,  Royalty-in-Kind 
Section,  at  the  above  address,  (303)  231- 
3217,  FAX  (303)  231-3219,  or  e-mail  at 
Robert.Prael@mms.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  hiterior  has  determined 
that  sufficient  need  exists  among  small 
refining  companies  to  justify  taking 
royalty  oil  in  kind  and  offering  this  oil 
to  eligible  refiners.  This  notice  provides 
procedures  that  applicants  must  follow 
to  permit  MMS  to  determine  the 
applicants'  eligibility  to  participate  in 
the  sale  and  general  terms  under  which 
the  contracts  will  be  awarded. 

This  determination  of  need  is  based 
on  the  following  facts: 

(1)  Small  refiners  who  purchase  crude 
oil  in  the  Pacific  and  Gulf  of  Mexico 
regions  have  indicated  to  the  MMS  that 
they  have  concerns  about  the  lack  of 
stable  access  to  the  marketplace  and  the 
premium  prices  they  frequently  must 
pay  to  obtain  desired  feed  stock; 

(2)  Small  refiners  continue  to  play  a 
prominent  role  in  providing  military  jet 
fuel  to  the  Department  of  Defense.  This 
supply  of  military  jet  fuel  and  the 
diversity  in  suppliers  and  locations 
combine  to  maJce  the  eligible  refiner  oil 
program  an  important  contributor  to 
national  security; 

(3)  The  U.S.  Small  Business 
Administration  encourages  program 
continuance  in  the  interest  of 
maintaining  a  competitive  marketplace; 
and  4)  Small  refiners  also  provide 
valuable  resources  for  several  States  and 
local  governments. 

Accordingly,  the  Secretary  has  elected 
to  take  royalty  oil  in  kind  from  certain 
Federal  leases  in  the  Gulf  of  Mexico  and 
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Pacific  regions 
to  eligible  refin  r 

Improvements  to  the  Small  Refiner 
Royalty-in-Klnd  (RIK)  Program 

MMS  is  maki  [ig  several  improvements 
in  the  small  ref  ner  program  effective 
with  this  sale.  1  hese  improvements  are 
summarized  be  ow: 

(1)  Refiners  w  ill  be  reporting  and 
paying  based  oi  i  their  delivered 
volumes.  In  the  past,  the  Royalty 
Management  Pr  jgram  (RMP)  billed 
refiners  based  o  a  volumes  reported  by 
operators.  This  /olume  in  many  cases 
had  no  relation!  hip  to  the  voliune 
delivered  to  the  refiners.  The  difference 
between  delivei  ies  and  billings  created 
cash  flow  problems  for  refiners.  Having 
the  refiners  pay  for  what  they  actually 
receive  will  elii  linate  this  problem. 

(2)  Pricing  wi  1  be  established  in  the 
contract.  This  e  iminates  past  problems 
when  refiners  wtere  billed  for  retroactive 
price  adjustmen  ts  and  had  no  means  to 
recover  the  add:  tional  cost  through  their 
end  users. 

(3)  We  will  monitor  imbalances 
between  the  roy  ilty  barrels  the 
Government  is  « ntitled  to  receive  and 
the  barrels  actuj  Uy  received  by  the 
refiners. 

(4)  AdministTi  itive  fee  has  been 
canceled.  Because  this  sale  will  be  a 
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operating  status  of  the  applicant's 
refinery  with  the  Department  of  Energy 
and/or  the  U.S.  Small  Business 
Administration  as  appropriate.  We  will 
terminate  the  royalty  oil  contract  if 
operations  do  not  begin  by  the  first 
month  in  which  oil  becomes  available. 
In  addition,  we  will  disallow  multiple 
applications  from  two  or  more  refiners 
who  are  affiliated  through  common 
ownership  or  control.  Such  refiners  will 
be  limited  to  one  allotment  in  the 
allocation  of  royalty  oil. 

An  otherwise  eligible  refiner  will  not 
be  permitted  to  participate  in  the  sale  if, 
at  the  time  of  the  sale,  that  refiner  is  in 
arrears  on  payments  owed  to  MMS. 

Application  Procedures 

Applications  must  be  filed  on  Form 
MMS-4070,  Application  for  the 
Purchase  of  Royalty  Oil.  The  application 
must  be  complete  and  filed  timely. 
Improperly  completed  or  late 
applications  will  be  rejected.  We  will 
reject  any  application  from  a  refiner  that 
does  not  meet  eligibility  criteria 
established  in  this  notice. 

Applicants  are  advised  that  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  as  amended, 
30  U.S.C.  1701,  et  seq..  provides  civil 
and  criminal  penalties  for  false  or 
inaccurate  reporting.  Applicants  are  also 
cautioned  to  provide  adequate  detail  on 
each  item  in  the  application  to  preclude 
rejection  of  the  application  from  further 
consideration.  Any  questions 
concerning  the  application  should  be 
directed  to  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice.  We  will  provide  an 
information  package  to  each  applicant 
who  has  filed  a  timely  application.  This 
package  will  contain: 

(1)  Sale  arrangements  and  procedures; 

(2)  The  lease  locations  and 
approximate  quantity  and  quality  of 
royalty  oil  to  be  offered  from  each  lease; 

(3)  A  statement  on  the  contract  award 
processes,  surety  requirements, 
imbalance  procediires; 

(4)  A  copy  of  the  Federal  royalty  oil 
contract;  and 

(5)  A  copy  of  the  regulations 
governing  royalty-in-kind  sales. 

Sale  Infonnation 

Approximately  2,900  barrels  per  day 
for  the  Pacific  region  and  82,000  barrels 
per  day  for  the  Gulf  of  Mexico  region  of 
royalty  oil  from  selected  Federal  leases 
will  be  offered  for  sale  to  qualified 
applicants. 

Royalty  oil  will  be  sold  based  on  a 
competitive  bidding  process.  The  bid 
proposal  will  be  based  on  formulas 
representing  spot  market  prices  with 
premiums  added  or  deductions 


subtracted.  Royalty  oil  will  be  sold  in 
lease  bundles  representing  groups  of 
leases,  oil  types,  and  Facility 
Measurement  Points.  Refiners  will  be 
required  to  select  the  entire  bundle. 

The  highest  bidder,  exceeding  or 
meeting  minimmn  bid,  will  be  notified 
by  phone  or  e-mail  and  provided  a  list 
of  properties  from  which  to  choose. 
After  the  highest  bidder  selects  their 
properties,  the  list  of  remaining 
properties  will  be  provided  to  the  next 
highest  bidder.  This  process  is 
continued  until  all  the  oil  is  selected  or 
the  minimum  bid  threshold  is  met.  The 
sale  will  be  a  competitive  bidding 
process,  whereby  a  minimum  bid,  for 
each  oil  type,  near  spot  market  prices 
will  be  established.  If  the  minimimi  bid 
price  is  not  met,  MMS  will  have  the 
option  to  negotiate  prices  with  the 
highest  bidder. 

In  the  event  that  an  applicant  who  has 
participated  in  the  allocation  process 
does  not  execute  its  contract,  or  in  the 
event  substantial  quantities  of  royalty 
oil  sold  in  this  eligible  lease  sale  are 
subsequently  turned  back  to  MMS,  we 
may  reallocate  such  oil.  However,  only 
those  refiners  who  hold  ongoing 
contracts  from  this  sale  will  be  allowed 
to  participate  in  any  reallocation,  and 
then  only  if  they  continue  to  meet 
eligibility  requirements  as  set  forth  in 
this  notice  and  30  CFR  part  208  (1999). 

Questions  or  additional  information 
on  the  allocation  and  reallocation 
procedures  should  be  directed  to  the 
contact  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Surety  Requirements 

Applicants  for  royalty  oil  will  be 
required  to  provide  a  surety  instrument 
with  their  bid  package.  This  surety 
instrument  must  be  an  MMS-specified 
surety  such  as  a  bond,  irrevocable  letter 
of  credit,  etc.  The  amoimt  of  the  surety 
instrument  must  equal  the  value  of  30 
days  of  production  that  the  refiner  is 
bidding  on.  Once  the  contract  is 
awarded,  the  surety  must  be  increased 
to  an  amount  equal  to  the  estimated 
value  of  royalty  oil  that  could  be  taken 
by  the  purchaser  in  a  99-day  period.  The 
increased  surety  must  be  received  by 
March  24,  2000.  All  sureties  must  be  in 
a  form  acceptable  to  MMS  and  must 
include  any  MMS-specified 
requirements  to  adequately  protect  the 
Government's  interests.  Sureties  for 
unsuccessful  bidders  will  be 
immediately  returned  to  the  financial 
institution.  Upon  termination  of 
deliveries  under  the  contract,  MMS  will 
reduce  the  amount  of  the  surety  in 
amoimts  proportionate  to  payments 
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made  by  the  refiner  to  fulfill  payment 
obligations. 

If  the  refiner  provides  a  bond  or  a 
certificate  of  deposit  as  the  surety,  it 
must  be  effective  for  the  entire  term  of 
the  contract  plus  a  6-month 
reconciliation  period.  If  the  refiner 
furnishes  a  letter  of  credit  as  the  surety, 
it  must  be  effective  for  a  6-month  period 
beginning  the  first  day  the  royalty  oil 
contract  is  effective,  with  a  clause 
providing  for  automatic  renewal  for  a 
new  6-month  period.  The  purchaser  or 
its  surety  company  may  elect  not  to 
renew  the  letter  of  credit  at  any  monthly 
aimiversary  date  but  must  notify  MMS 
of  its  intent  not  to  renew  at  least  30  days 
before  the  anniversary  date.  We  may 
grant  the  purchaser  45  days  to  obtain  a 
new  surety.  If  no  replacement  surety  is 
provided,  we  will  terminate  the  contract 
effective  at  least  6  months  before  the 
expiration  date  of  the  letter  of  credit. 

Financial  institutions  that  furnish 
bonds  must  be  listed  in  the  Department 
of  the  Treasury's  Circular  570.  Those 
institutions  that  propose  to  furnish 
letters  of  credit  and  certificates  of 
deposit  must  be  chartered  in  the  United 
States  and  must  be  acceptable  to  MMS. 

Contract  Terms 

The  royalty  oil  contracts  will  be 
effective  April  1,  2000,  and  will  have  a 
6-month  term  with  an  automatic 
evergreen  clause  that  renews  the 
contract  for  another  6-month  term 
subject  to  a  90-day  termination  notice 
by  either  the  refiner  or  MMS. 

Successful  applicants  who  are 
awarded  royalty  oil  contracts  must 
process  that  royalty  oil,  or  oil  obtained 
in  exchange  for  the  royalty  oil,  in  their 
refineries  and  may  not  resell  it.  If  a 
refiner  exchanges  royalty  oil  for  other 
crude  oil  to  process  in  its  refinery,  it 
must  provide  full  information  to  MMS, 
including  a  copy  of  the  exchange 
agreement  within  30  days  of  the 
exchange  agreement's  effective  date. 

Authority 

These  actions  are  taken  according  to 
the  provisions  of  the  Outer  Continental 
Shelf  Lands  Act,  43  U.S.C.  1331  to  1356 
as  amended,  the  Chiter  Continental  Shelf 
Lands  Act  Amendments  of  1978,  43 
U.S.C.  1331  et.  seq..  and  regulations  at 
30  CFR  part  208. 

Dated:  January  12,  2000. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 

Management 

[FR  Doc.  00-1104  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Oil  and  Gas  Management  Plan/ 
Environmental  Impact  Statement,  Lake 
Meredith  National  Recreation  Area  and 
Alibates  Flint  Quarries  National 
Monument,  Texas 

AGENCY:  National  Park  Service,  U.S. 
Department  of  the  Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
Oil  and  Gas  Management  Plan/ 
Environmental  Impact  Statement  for 
Lake  Meredith  National  Recreation  Area 
and  Alibates  Flint  Quarries  National 
Monument. 

SUMMARY:  In  accordance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  the  National  Park 
Service  is  preparing  an  Oil  and  Gas 
Management  Plan/Environmental 
Impact  Statement  for  Lake  Meredith 
National  Recreation  Area  and  Alibates 
Flint  Quarries  National  Monument, 
Hutchinson,  Moore  and  Potter  Counties, 
Texas,  and  is  initiating  the  scoping 
process  for  this  document.  This 
statement  will  be  approved  by  the 
Intermountain  Regional  Director, 
National  Park  Service.  The  Bureau  of 
Reclamation  and  Canadian  River 
Municipal  Water  Authority  are 
cooperating  agencies. 

The  Oil  and  Gas  Management  Plan/ 
Environmental  Impact  Statement  is 
needed  to  address  the  issues  of  how  the 
National  Park  Service  can  protect  its 
resources  and  values,  ensure  pubUc 
safety,  and  minimize  conflicts  with 
visitors  and  park  management  while 
recognizing  the  rights  of  private  mineral 
owners  to  develop  their  oil  and  gas 
resources.  In  the  Oil  and  Gas 
Management  Plan/Environmental 
Impact  Statement  and  its  accompanying 
public  involvement  process,  the 
National  Park  Service  will  formulate 
and  evaluate  the  environmental  impacts 
of  a  reasonable  range  of  alternatives  that 
will  provide  protection  for  resources 
and  values  at  Lake  Meredith  National 
Recreation  Area  and  Alibates  Flint 
Quarries  National  Monument  while 
allowing  for  exploration  and 
development  of  the  private  mineral 
estate.  Distinct  management  issues 
include  identifying  which  park 
resoutces  and  values  are  most  sensitive 
to  oil  and  gas  exploration  and 
development  disturbance,  defining 
impact  mitigation  requirements  to 
protect  such  resources  and  values, 
establishing  reasonable  performance 
standards  and  providing  pertinent 
information  to  oil  and  gas  owners  and 


operators  that  will  facilitate  operations 
planning. 

Public  Information  and  Comments 

A  public  scoping  newsletter  will  be 
mailed  in  January  2000,  to  invite  public 
participation  in  the  scoping  process  and 
to  describe  the  planning  process.  The 
general  public  and  affected  or  interested 
parties  are  encouraged  to  provide 
comments  and  suggestions,  and  to 
identify  issues  and  other  reasonable 
alternatives  that  should  be  addressed  in 
the  Oil  and  Gas  Management  Plan/ 
Environmental  Impact  Stat^ent. 

An  Open  House  meeting  will  be  held 
on  February  9,  2000,  at  park 
headquculers  in  Fritch,  Texas.  The 
public  and  affected  or  interested  parties 
may  request  additional  meetings  in 
other  Texas  cities.  These  requests 
should  be  made  no  later  than  January 
28,  2000,  to  EIS  Team  Leader  Linda 
Dansby  or  Paul  Eubank  at  Lake 
Meredith  National  Recreation  Area/ 
Alibates  Flint  Quarries  National 
Monument,  at  the  addresses  or 
telephone  numbers  provided  below. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  mailing  them 
to  the  post  office  addresses  provided 
below  by  March  14,  2000.  Oin  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regidar  business  hoiu-s.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
decisionmaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  also  be  circumstances  in 
which  we  would  withhold  from  the 
decisionmaking  record  a  respondent's 
identify,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  would  like  to  submit  comments,  be 
placed  on  the  mailing  fist,  or  request  a 
meeting  in  your  city,  please  contact 
Linda  Dansby,  EIS  Team  Leader,  P.O. 
Box  728,  Santa  Fe.  New  Mexico  87504, 
505/988-6095;  or  Paul  Eubank,  Lake 
Meredith  National  Recreation  Area  and 
Alibates  Flint  Quarries  National 
Monument  at  806-857-3151.  or  P.O. 
Box  1460,  Fritch.  Texas  79036. 
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12,  2000. 


Dated:  January 
John  C.  Benjamir 
Lake  Meredith  Nc  tional 
Alibates  Flint  Qui  irries 
(FR  Doc.  00-124J 

BILUNO  CODE  4310-  O-M 
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Recreation  Area  and 
National  Monument. 
Filed  1-18-00:  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  £  ervlce 

Notice  of  Availability  of  Draft  National 
Parle  Service  Management  Policies 

AGENCY:  Nation  il  Park  Service,  Interior. 
ACTION:  Notice  ( if  availability. 


summary:  The  f  ational  Park  Service 
(NPS)  is  propos  ng  to  update  the 
policies  that  gu:  de  the  management  of 
the  national  paik  system.  The  policies 
are  being  updati  sd  to  keep  pace  with 
changes  in  laws  regulations,  socio- 
economic factor  5  and  technology,  and 
with  new  understandings  of  the  natural 
and  cultural  res  )urces  that  the  NPS  is 
responsible  for  irotecting  within  the 
national  parks,   'ublic  comment  is 
invited  for  a  60-  lay  period,  which 
closes  March  20,  2000. 
DATES:  Written  (  omments  will  be 
accepted  until  N  larch  20,  2000. 
ADDRESSES:  Dra  t  Management  Policies 
is  available  on  t  le  Internet  at  http:// 
www.nps.gov/n  fdesk/policies.html. 
Hard  copies  ma    be  reviewed  in  the 
Department  of  i  le  Interior  library  (at  the 
C  Street  entranc  5  of  the  Main  Interior 
Budding);  at  all  inits  of  the  national 
park  system;  an<  at  NPS  regional  offices 
in  Philadelphia,  PA:  Washington,  DC; 
AUanta,  GA;  Dei  iver,  CO;  Omaha,  NE; 
San  Francisco,  C  A;  and  Anchorage,  AK. 
Requests  for  sinj  ;le  copies  of  the  draft, 
and  written  con  tnents,  should  be  sent 
to  Bernard  Fagai  i.  National  Park  Service, 
Office  of  Policy,  Room  2414,  Main 
Interior  Buildinj ,  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Fagan  ai  (202)  208-7456. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
has  completed  a  comprehensive  review 
and  revision  of  t  le  policies  that 
currently  guide  I  he  management  of  the 
national  park  syi  tem.  The  policies  are 
compiled  in  a  be  ok  called  Management 
Policies,  last  pullished  in  1988.  Park 
superintendents  planners,  and  other 
NPS  employees  ise  management 
policies  as  a  refe  rence  source  when 
m.aking  decision  >  that  will  affect  units 
of  the  national  p  irk  system.  The  policies 
are  being  update  d  to  keep  pace  with 
chemges  in  laws,  regulations,  socio- 
economic factor!  and  technology,  and 
with  new  under;  tandings  about  the 
natural  and  culti  iral  resources  that  the 


NPS  is  responsible  for  protecting  within 
the  national  parks.  Some  of  the  policies 
[e.g..  those  dealing  with  planning, 
wilderness  preservation,  and  wildland 
fire  management)  in  the  1988 
Management  Policies  have  been 
updated  more  recently  by  means  of 
"Director's  Orders,"  which  have  been 
issued  following  a  public  notice  and 
comment  period. 

Management  Policies  includes  the 
National  Park  Service's  interpretation  of 
the  key  legislation  that  underlies  the 
policies,  and  chapters  that  address:  Park 
planning;  park  protection;  interpretation 
and  education;  use  of  the  parks;  park 
facilities;  commercial  visitor  services; 
and  the  management  of  natural 
resoiux:es,  cultural  resources,  and 
wilderness. 

The  NPS  hereby  invites  comments  on 
the  draft  policies  from  any  and  all  who 
may  be  interested.  Comments  will  be 
accepted  during  a  60-day  period  which 
ends  March  20,  2000.  Comments  should 
be  specific  as  to  how  a  policy  might  be 
changed  or  strengthened. 

All  comments  will  be  reviewed,  and 
appropriate  suggestions  will  be 
incorporated  into  the  revised  final 
version  of  Management  Policies.  The 
final  document  will  be  available  to  the 
public  via  the  Internet  and  in  printed 
form.  A  notice  of  availability  of  the  final 
document,  and  an  explanation  of  how 
comments  were  addressed,  will  appear 
in  the  Federal  Register. 

Dated:  January  13,  2000. 
Loran  Fraser, 

Chief.  Office  of  Policy. 

[FR  Doc.  00-1243  Filed  1-18-00;  8:45  am] 

8ILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  8,  2000.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 


comments  should  be  submitted  by 
February  3,  2000. 

Beth  Boland, 

Acting  Keeper  of  the  National  Register. 

Arkansas 

Pope  County 
Fair  View  School  (Public  Schools  in 
the  Ozarks  MPS).  2367  Mill  Creek 
Rd.,  Russellville.  00000030 

California 

Humboldt  County 
Prairie  Creek  Fish  Hatchery,  Milepost 
124.83  on  US  101,  N  of  Orick, 
Orick,  00000034 
Riverside  County 
Lake  Norconian  Club,  Jet.  of  Fifth  and 

Western  Ave., 
Norco,  00000033 

Idaho 

Twin  Falls  County 
Twin  Falls  Downtown  Historic 
District,  Roughly  bounded  by  2 
Ave.  N,  2  St.  E.  2  St.  W,  2  St.  S.  3 
Ave.  S,  3  St.  W.,  Twin  Falls, 
00000035 

Kansas 

Douglas  County 
Vinland  Grange  Hall,  Jet.  of  Oak  and 
Main  Sts.,  Vinland,  00000037 
Jewell  County 
Francis,  O.W.,  House,  Rte.  1,  Bun- 
Oak,  00000036 

Louisiana 

West  Feliciana  Parish 
Star  Hill  Post  Office  and  Store,  4630 
US  61,  St.  Francisville,  00000038 

Maryland 

Baltimore  Independent  city 
Market  Center,  24  blks  surrounding 
the  jet.  of  Howard  and  Lexington 
Sts.,  Baltimore,  00000040 

Massachusetts 

Worcester  County 
Corcoran  School,  40  Walnut  St., 
Clinton,  00000039 

Michigan 

St.  Clair  County 
Seventh  Street — Black  River  Bridge 
(Highway  Bridges  of  Michigan 
MPS),  Seventh  St.  over  Black  R., 
Port  Huron,  00000045 
St.  Joseph  Coimty 
M-86 — Prairie  River  Bridge  (Highway 

Bridges  of  Michigan  MPS), 
M-86  over  Prairie  R.,  Nottawa, 
00000044 
Wayne  County 
East  River  Road — North  Hickory 
Canal  Bridge  (Highway  Bridges  of 
Michigan  MPS),  E.  River  Rd.  over 
N.  Hickory  Canal,  Grosse  He. 
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00000042 
Parke  Lane  Road — Thorofare  Canal 

Bridge  (Highway  Bridges  of 

Michigan  MPS),  Parke  Lane  Rd. 
.    over  Thorofare  Ch.,  Grosse  He, 

00000043 
US  12  Bridges  (Highway  Bridges  of 

Michigan  MPS),  US  12  over  1-94 

and  westbound  1-94  ramp, 

Dearborn,  00000041 

Montana 

Gallatin  County 
Bartlett,  Jack,  House,  8  W.  Harrison, 
Bozeman,  00000046 
Missoula  County 

Simons  Block  (Missoula  MPS),  314  N. 
Higgins  Ave.,  Missoula,  00000047 

New  York 

Cayuga  County 
Centreport  Aqueduct  2462  ^JY  31, 

Weedsport,  00000051 
Delaware  Coimty 
Lordville  Presbyterian  Church  (Upper 

Delaware  Valley,  New  York  and 

Pennsylvania,  MPS),  Lordville  Rd., 

Lordville.  00000052 
Ravina  (Upper  Delaware  Valley,  New 

York  and  Pennsylvania,  MPS), 

Bouchouxville,  Lordville.  00000048 

Oswego  County 
Chancellor  (tugboat),  Oswego  R., 

Fulton,  00000050 
Northrup — Gilbert  House.  25  Church 

St..  Phoenix.  00000049 
Sullivan  Coimty 
Hankins  District  No.  One 

Schoolhouse  (Upper  Delaware 

Valley,  New  York  and 

Pennsylvania,  MPS),  Sullivan  Cty 

Rd.  132,  Hankins,  00000054 
Narrowsburg  Methodist  Church 

(Upper  Delaware  Valley,  New  York 

and  Pennsylvania.  MPS),  Lake  St., 

Narrowsburg,  00000053 

Oregon 

Multnomah  County 
Bishopcroft  of  the  Episcopal  Diocese 
of  Oregon,  1832  SW  Ehn  St.. 
Portland,  00000061 

Pennsylvania 

Bradford  County 

Spalding  Memorial  Library — Tioga 

Point  Museiun,  724  S.  Main  St., 

Athens.  00000059 
Delaware  Covmty 
Morton,  Morton,  House,  Jet.  of 

Muckinipates  and  Darby  Creeks, 

Norwood,  00000055 
Lancaster  County 
Manheim  Borough  Historic  District, 

Roughly  bounded  by  Colebrook, 

Laurel,  Fuller  Dr.,  And  Fulton  Sts., 

Manheim  Borough,  00000058 
Lawrence  County 
North  Hill  Historic  District,  Roughly 


Delaware,  Neshannock,  Hill  Crest 
and  Fairmont  Aves.,  and  Crescent, 
Falls,  Beaver,  Jefferson  and  Mercer 
Sts.,  New  Castle,  00000056 

Montgomery  County 

Muhlenberg,  Henry  Melchoir,  House. 
201  W.  Main  St..  Trappe.  00000060 

York  County 
Pleasureville  Historic  District, 
Roughly  along  N.  Sherman  St.  bet. 
Cherry  Ln.  and  Park  View  Rd., 
Springettsbury,  00000057 

Vermont 

Franklin  Coimty 
District  No.  2  School  (Educational 
Resources  of  Vermont  MPS),  2442 
Polly  Hubbard  Rd..  Georgia. 
00000063 
Orleans  County 
Lakeview  hm.  295  Breezy  Ave., 
Greensboro.  00000062 

Virginia 

Charlotte  County 
Westview,  1672  Terrell  Rd..  Brocknel, 
00000067 
Chesapeake  Independent  city 
Old  Portlock  School  #5,  3815 
Bainbridge  Blvd.,  Chesapeake, 
00000066 
Henrico  County 
Reynolds  Metals  Company 
International  Headquarters.  6601  W. 
Broad  St..  Richmond,  00000064 
Norfolk  Independent  city 
James  Blair  Junior  High  School.  730 
Spotswood  Ave.,  Norfolk,  00000068 
Smyth  County 
Downtown  Chilhowie  Historic 
District,  Main  St.  S.  Whitetop  Rd. 
and  Lee  Hwy.,  Chilhowie,  00000065 
A  Request  of  Removal  has  been  made 
for  the  following  resources: 

Pennsylvania 

Allegheny  County 
Linden  Grove,  Grove  Rd.  at  Library 
Rd.  and  Willow  Ave.  Castle 
Shaimon,  87001970 
Cumberland  County 
Sterrett-Hassinger  House,  Three 
Squares  Hollow  Rd..  Newville, 
83002234 

[FR  Doc.  00-1244  Filed  1-18-00;  8:45  am] 

BILUfMS  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Ecosystem  Restoration  Program 
Interim  Science  Board  Meeting;  Bay- 
Delta  Advisory  Council's  Ecosystem 
Roundtable  Meeting 

agency:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  Meetings. 

summary:  The  CALFED  Ecosystem 
Restoration  Program's  Interim  Science 
Board  will  meet  to  discuss  the  FY  2001 
Implementation  Plan  for  the  Ecosystem 
Restoration  Program.  The  Bay-Delta 
Advisory  Council's  (BDCA)  Ecosystem 
Roundtable  will  meet  to  discuss  the 
FY2001  Implementation  Plan,  revisions 
to  the  proposal  solicitation  package, 
CVPIA  integration  and  other  issues. 
These  meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Interim  Science  Board 
or  to  the  Ecosystem  Roundtable  or  may 
file  written  statements  for  consideration. 
DATES:  The  CALFED  Ecosystem 
Restoration  Program  Interim  Science 
Board  meeting  will  be  held  from  1 :00 
p.m.  to  4:30  p.m.  on  Wednesday, 
February  2,  2000.  The  Ecosystem 
Roundtable  meeting  wiU  be  held  from 
9:30  a.m.  to  3:30  p.m.  on  Wednesday, 
February  9,  2000. 

ADDRESSES:  The  CALFED  Ecosystem 
Restoration  Program  Interim  Science 
Board  will  meet  at  the  Sacramento 
Convention  Center.  1400  J  Street,  Rooms 
104  and  105.  Sacramento,  CA  95814. 
The  Ecosystem  Roundtable  will  meet  at 
the  Resources  Building,  Room  1131, 
1416  Ninth  Street,  Sacramento.  CA 
95814. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  either  meeting  contact 
Wendy  Halverson  Martin.  CALFED  Bay- 
Delta  Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stablize.  protect,  restore,  and 
enhance  the  Bay-Delta  system.  The  State 
and  Federal  agencies  with  management 
and  regulatory  responsibilities  in  the 
Bay-Delta  system  are  working  together 
as  CALFED  to  provide  policy  direction 
and  oversight  for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
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is  to  develop  a  ;oinprehensive  and 
balanced  plan  uhich  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-D3lta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CA  ^FED.  The  Program  is 
exploring  and  c  eveloping  a  long-term 
solution  for  a  ci  (operative  planning 
process  that  wi  1  determine  the  most 
appropriate  strj  tegy  and  actions 
necessary  to  im  jrove  water  quality, 
restore  health  t(  the  Bay-Delta 
ecosystem,  proi  ide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulneral  lility.  A  group  of  citizen 
advisors  represc  nting  California's 
agricultural,  en'  rironmental,  urban, 
business,  fishin  5,  and  other  interests 
who  have  a  stai  e  in  finding  long-term 
solutions  for  thii  problems  affecting  the 
Bay-Delta  systei  n  has  been  chartered 
under  the  Fedei  al  Advisory  Committee 
Act  (FACA).  Th  ?  BDAC  provides  advice 
to  CALFED  on  t  le  program  mission, 
problems  to  be  i  iddressed,  and 
objectives  for  th  e  Program.  BDAC 
provides  a  form  i  to  help  ensure  public 
participation,  aiid  will  review  reports 
and  other  mater  als  prepared  by 
CALFED  staff.  BDAC  has  etablished  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
workplans  to  inlplement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  tte  Program,  Suite  1155, 
1416  Ninth  Strefet,  Sacramento,  CA 
95814,  and  will  ae  available  for  public 
inspection  durii  ig  regidar  business 
hours,  Monday  hrough  Friday  within 
30  days  followii  >g  the  meeting. 

January  11,  20011. 
Lester  A.  Snow, 

Regional  Director.  Mid-Pacific  Region. 
(FR  Doc.  00-1160  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  4310-9  Ml 


INTERNATIONA  L  TRADE 
COMMISSION 

Sunshine  Act  Meeting 


THE  MEETING:  United 
Intematio  nal  Trade  Commission. 
Jiinuary  21,  2000  at  11 


AGENCY  HOLDING 

States 

TIME  AND  DATE 

a.m. 

PLACE:  Room 

Washington,  DC 

(202) 205-2000. 

STATUS:  Open  to 

MATTERS  TO  BE 


10  1 


500  E  Street  SW, 
20436,  Telephone: 


the  public. 
CONSIDERED: 


1.  Agenda  for  futuie  meeting:  none 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  Nos.  731 

(Revie\v)(MaI 
Fittings  from 


-TV 


-278-280  and  347-348 
jable  Cast  Iron  Pipe 
razil.  Japan.  Korea. 


Taiwan,  and  Thailand) — briefing  and 
vote.  (The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  February  3,  2000.) 
5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission  policy, 
subject  matter  listed  above,  not  disposed  of 
at  the  scheduled  meeting,  may  be  carried 
over  to  the  agenda  of  the  following  meeting. 

By  order  of  the  Commission. 

Issued  January  12,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-1324  Filed  1-14-00;  1:13  pm] 

BILUNQ  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  new  collection;  notice  of 
intent  to  operate  a  fi-eight  forwarding 
facility. 

The  Department  of  Justice,  Office  of 
Drug  Enforcement  Administration,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
January  28,  2000.  The  proposed 
information  collection  is  published  to 
obtain  comments  fi-om  the  public  and 
affected  agencies.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-3122,  Washington,  DC  20530. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  if 
applicable,  or  additional  information, 
please  contact  Patricia  Good,  Chief, 
Liaison  and  Policy  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

Written  comments  and  suggestions 
fi-om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infoimation 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Notice  of  Intent  to  Operate  a  Freight 
Forwarding  Facility. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  None. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None. 

Abstract:  The  collection  of  this 
information  is  necessary  to  maintain  a 
closed  system  of  distribution  of 
controlled  substances  by  requiring 
notification  fi-om  DEA  registrants  of 
their  intention  to  operate  a  freight 
forwarding  facility  through  which 
sealed,  packaged  controlled  substances 
in  unmarked  shipping  containers  are,  in 
the  course  of  delivery  to  customers, 
transferred  or  stored  for  less  than  24 
hours.  The  notice  details  the  registered 
locations  that  will  utilize  the  facility, 
the  location  of  the  facility,  the  hours  of 
operation,  the  individual(s)  responsible 
for  the  controlled  substances,  and  the 
security  and  record  keeping  procedures 
that  will  be  employed.  The  notice  must 
also  detail  what  state  licensing 
requirements  apply  to  the  facility  and 
the  registrant's  actions  to  comply  with 
any  such  requirements.  Persons 
providing  such  notice  and  operating 
within  the  regulations  will  not  be 
required  to  obtain  a  separate  DEA 
registration  for  the  facility. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  50  respondents.  50 
responses  per  year  x  2  hotirs  per 
response  =  100  hours. 


Federal  Register/ Vol.  65,  No.  12 /Wednesday,  January  19,  2000/Notices 


2987 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  100  annual  burden  hours. 
'  If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1221, 
National  Place  Building,  1331 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20530. 

Dated:  January  12,  2000. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 

[FR  Doc.  00-1154  Filed  1-18-00;  8:45  am] 

BILLING  CODE  4410-09-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  1999  Annual 
Performance  Reviews  Committee  of  the 
Legal  Services  Corporation's  Board  of 
Directors  will  meet  on  Janueiry  24,  2000 
via  tele-conference.  The  meeting  will 
begin  at  12:00  p.m.  and  continue  until 
conclusion  of  the  Committee's  agenda. 
LOCATION:  Legal  Services  Corporation, 
750  First  Street,  NE,  Room  11026, 
Washington,  DC  20002,  in  Room  11026. 
STATUS  OF  MEETING:  Closed.  The  closing 
is  authorized  by  the  relevant  provisions 
of  the  Government  in  the  Sunshine  Act 
[5  U.S.C.  552b{c)  (10)]  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  [45  CFR  1622.5(h)].  A  copy  of 
the  General  Counsel's  Certification  that 
the  closing  is  authorized  by  law  will  be 
available  upon  request. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  agenda. 

2.  Consider  and  act  on  report  to  the  Board 
of  Directors  on  the  annual  evaluations  of  the 
President  and  the  Inspector  General  for  FY 
1999. 

3.  Consider  cuid  act  on  other  business. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  336-8810. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202)  336-8810. 


Dated:  January  14,  2000. 
Victor  M.  Fortuno, 

Vice  President  for  l^egal  Affairs,  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc.  00-1325  Filed  1-14-00;  1:19  pmj 

BILLING  CODE  7050-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-004)] 

NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee, 
Rotorcraft  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aero-Space  Technology  Advisory 
Committee,  Rotorcraft  Subcommittee 
meeting. 

DATES:  Tuesday,  March  7,  2000,  8:00 
a.m.  to  5:00  p.m.;  Wednesday,  March  8, 
2000,  8:00  a.m.  to  2:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Building  1219,  Room  225, 
Hampton,  VA  23681-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sue  Zabor,  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center.  Moffett  Field,  CA  94035,  650/ 
604-2890. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 

— Rotorcraft  Base  Program 
— Rotorcraft  Safety  Program 
— Rotorcraft  Subcommittee 
Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  January'  12,  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-1248  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  7510-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-005)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coiuicil,  Space  Science 
Advisory  Committee. 

DATES:  Tuesday,  February  29,  2000,  8:30 
a.m.  to  5:45  p.m.;  Wednesday,  March  1, 
2000,  8:00  a.m.  to  5:30  p.m;  Thursday, 
March  2.  2000,  8:15  a.m.  to  12:15  p.m. 

ADDRESSES:  NASA  Headquarters, 
Conference  Room  7H46,  300  E  Street, 
SW,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeffrey  Rosendhal,  Code  S,  National 
Aeronautics  and  Space  Administration,  " 
Washington.  DC  20546,  202/358-2470. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

—OSS  Program  ^tatus/FY2001  Budget 
Proposal 

— OSS  Strategic  Plan 

— Report  from  Planetary  Protection  Task 
Force 

— Report  ft-om  Technology  Readiness 

Task  Force 
— Astrobiology  Program 
— Theme  Status  Reports 
— Technology  Program  Report 
— Reports  from  Subcommittees 
— Research  Program  Report 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January-  12.  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-1249  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  7510-01-P 
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NATIONAL  AE  ^ONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-003)| 

Aerospace  Sa^ty  Advisory  Panel; 
Meeting 

AGENCY:  Natioi  lal  Aeronautics  and 
Space  Adminii  tration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  ac  cordance  with  the 
Federal  Advise  ry  Committee  Act,  Pub. 
L.  92-463.  as  a  nended.  the  National 
Aeronautics  an  d  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safe  ty  Advisory  Panel. 
DATES:  Thursdi  y.  February  10.  2000, 
1:00  p.m.  to  2.'0p.m. 
ADDRESSES:  Na  :ional  Aeronautics  and 
Space  Administration,  300  E  Street,  SW, 
Room  9H40,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  E.  Hilding,  ASAP  Executive 
Director,  Code  Q-l ,  National 
Aeronautics  ann  Space  Administration, 
Washington.  DC  20546,  202/358-1455. 
SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safe  ty  Advisory  Panel  will 
present  its  ann  lal  report  to  the  NASA 
Administrator ;  ind  Deputy 
Administrator.  This  is  pursuant  to 
carrying  out  its  statutory  duties  for 
which  the  Pane  1  reviews,  identifies, 
evaluates,  and  idvises  on  those  program 
activities,  systems,  procedures,  and 
management  ac  tivities  that  can 
contribute  to  pi  ogram  risk.  Priority  is 
given  to  those  |  irograms  that  involve  the 
safety  of  human  flight.  The  major 
subjects  covere  i  will  be  the  National 
Space  Transpoi  tation  System, 
International  S  lace  Station, 
Aeronautical  Operations,  and  Workforce 
Issues. 

The  Aerospa  :e  Safety  Advisory  Panel 
is  currently  cht  ired  by  Richard  D. 
Blomberg,  Depi  ity  Chairman,  and  is 
composed  of  8  nembers  and  7 
consultants.  TY  e  meeting  will  be  open 
to  the  public  u]  i  to  the  capacity  of  the 
room  (approxir  lately  60  persons 
including  mem  Ders  of  the  Panel). 


Dated:  January 
Matthew  M.  Cro4ch 

NASA  Advisory 
Officer. 
IFRDoc.  00-124 


BILLING  COOe  7510- )1-P 


NATIONAL  CR 
ADMINISTRATION 

Sunshine  Act  I  leetlng 


The  National 
Administration 


12,  2000. 
ch, 
( 'ommittee  Management 

Filed  1-18-00;  8:45  am] 


EDIT  UNION 


Credit  Union 

Board  determined  that 


its  business  required  the  deletion  of  an 
additional  item  from  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  65,  No.  7,  page  1647, 
Tuesday,  January  11,  2000)  scheduled 
for  Thursday,  January  13,  2000. 

5.  One  (1)  Personnel  Action.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  (9)  (B). 

The  Board  voted  two-to-one.  Board 
Member  Dollar  voting  no,  that  agency 
business  required  that  this  item  be 
deleted  from  the  closed  agenda  and  that 
no  earlier  announcement  of  this  change 
was  possible. 

The  National  Credit  Union 
Administration  Board  had  announced 
also,  that  its  business  required  the 
deletion  of  the  following  item  from  the 
previously  announced  closed  meeting. 

1.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

The  Board  voted  unanimously  that 
agency  business  required  that  the  item 
be  deleted  from  the  closed  agenda  and 
that  no  earlier  cmnouncement  of  that 
change  was  possible. 

The  previously  announced  items 
were: 

1.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

2.  Administrative  Action  under 
Sections  206  and  208  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A){ii)  and  (9)(B). 

3.  Administrative  Actions  under  part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Action  under  part 
703  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

5.  One  (1)  Personnel  Action.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  {9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Allan  Meltzer, 

Acting  Secretary  of  the  Board. 

[PR  Doc.  00-1399  Filed  1-14-00;  3:52  pml 

BILLING  CODE  7535-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Name:  Special  Emphasis  Panel  in . 
Bioengineering  and  Environmental  Systems 
(1189). 

Date/Time:  March  1-2,  2000;  8  am-5  pm.   , 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.  Rooms  360  and  380,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Janice  M.  Jenkins,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  iinamcial  support. 

Agenda:  To  review  and  evaluate 
Biomedical  Engineering  proposals  as  part  of 
the  selection  jjrocess  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  person  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  13.  2000. 
Karen  York, 

Committee  Management  Officer. 
[PR  Doc.  00-1235  Filed  1-18-00;  8:45  am] 
BILUNG  COOE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Transport  System;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (1190). 

Date  and  Time:  February  28-March  1 , 
2000;  8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Rooms  330.  370,  380, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contract  Person:  Dr.  Gary  Poehlein, 
Division  Director,  Program  Director,  Division 
of  Chemical  and  Transport  Systems  (CTS), 
Room  525,  (703)  306-1370. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY  2000  Committee  of 
Visitors  (GOV)  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
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salaries  and  personal  information  concerning 
individuals  associated  with  the.  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  13,  2000. 
Karen  |.  York, 

Committee  Management  Officer. 

(FR  Doc.  00-1240  Filed  1-18-O0;  8:45  am] 

BILUNQ  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Computer- 
Communications  Research  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Computer-Communications  Research  (1192). 

Date/Time:  January  24,  25,  26,  and  28;  8:00 
a.m. -5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  365,  380,  360,  370, 
and  360  Arlington,  VA.,  22230. 

Type  of  Meeting:  Closed. 

Contract  Person:  Kamal  Abdali,  Program 
Director,  Numeric,  Symbolic  &  Geometric 
Computation  (NSG),  CISE/CCR,  Room  1145,, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230  (703) 
306-1912. 

Minutes:  May  be  obtained  from  the 
contract  person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support.  « 

Agenda:  To  review  and  evaluate  NSG 
proposals  as  a  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  2000. 
Karen  J.  York. 

Committee  Management  Office. 
[FR  Doc.  00-1233  Filed  1-18-00;  8:45  am] 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  and  Time:  January  24-25,  2000,  8:30 
AM  to  5:00  PM. 

Place:  Room  370,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Rajinder  P.  Khosla, 
Program  Director,  Room  675,  Division  of 
Electrical  and  Communications  Systems, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1339. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  in  response 
to  the  program  announcement  (NSF  99-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
^proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  2000. 
Karen  |.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-1236  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoiuices  the  following 
meeting. '< 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  &■  Time:  February  17,  2000;  8:30  AM- 
5:00  PM. 

P/ace.Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA. 

Type  of  Meeting:  Open. 

Contact  Persons:  Dr.  James  W.  Mink, 
Program  Director,  Electronics,  Photonics,  and 
Device  Technologies  (EPDT),  Division  of 
Electrical  and  Communications  Systems, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Room  675,  Arlington,  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  future 
directions  of  the  NSF  programs  in  the  areas 
of  the  Tether-Free  World  and  Wireless 
Technology.  The  goal  is  to  stimulate 
fundamental  research  that  will  enable 
broader  application  of  the  emerging  tether- 
free  environment. 


Agenda:  To  review  the  current  state  of  the 
art  to  establish  base  line  discussions  and  to 
develop  fundamental  research  objectives  that 
will  greatly  expand  wireless  technology  into 
a  seamless  environment  for  broad  based  data 
transmission,  sensing  and  control  systems 
applications. 

Dated:  January  13,  2000. 
Karen  ].  York, 

Committee  Management  Officer. 
[FR  Doc.  00-1239  Filed  1-18-00;  8:45  am) 

BILUNG  CODE  72SS-01-4I 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Irttelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date/Time:  February  1-4,  2000  8:30  am- 
5:00  pm. 

Place:  The  River  Inn  Hotel,  924  25th  Street. 
N.W.,  Washington.  D.C.  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ephraim  Glinert, 
Acting  Division  Director  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  (703)  306-19^. 

Minutes:  May  be  obtained  from  the  contAct 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  and  Data  Management  Program 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  2000. 
Karen  ].  York, 

Committee  Management  Officer. 
[FR  Doc.  00-1232  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 
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Name:  Special 
Information  and 


Emphasis  Panel  in 
intelligent  Systems(#1200). 
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2(1)0 — National  Science 
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Foundation, 
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Francisco,  QA 
February  10-11, 
Chicago.  IL. 
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Contract  Persa  ns 
Richard  Hilderbipndt 
Information  and 
1115,  National 
Wilson  Blvd.,  At 
Telephone:  (703] 

Minutes:  May 
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Purpose  ofMei  'ting. 
recommendation  > 
submitted  to  NSI 

Agenda:  To 
Information  TecHnology 
proposals  submil  ted 
Technology  Rese  irch 
selection  process 

Reason  for  Clo  <ing. 
reviewed  includ* 


2000— Hyatt  Rosemont, 

Closed. 

.  Michael  Lesk  and 
Division  of 
ntelligent  Systems,  Room 
ience  Foundation,  4201 
ington,  VA  22230. 
306-1930. 
e  obtained  from  the  contact 


propnetary  or 
information;  fi 
and  personal  infdrmat 
individuals  assoc  iated 
These  matters  an 
552b(c),  (4)  and  ( 
Sunshine  Act 


;  To  provide  advice  and 
concerning  proposals 
for  financial  support, 
ew  and  evaluate 

Research  (ITR) 
to  the  Information 
Program  as  part  of  the 
for  awards. 

The  proposals  being 
information  of  a 
CO  ifidential  nature,  technical 
na  icial  data,  such  as  salaries: 


ion  concerning 
with  the  proposals, 
exempt  under  5  U.S.C. 
)  of  the  Government  in  the 


Dated:  January  13,  2000. 
Karen  J.  York, 

Committee  Mana  jement  Officer. 

(FR  Doc.  1238  Filed  1-18-00:  8:45aml 

BILLING  CODE  755S-31-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meetings 


In  accordanci ! 
Advisory  Comi  littee 
463  as  amende(  ) 
Foundation  ami 
meetings: 


Name:  Special 
Materials  Researc  h 

Dates/Time:  14 
22  February  25 


Emphasis  Panels  in 

(1203). 
February,  18  February,  21- 
Fibruary  2000;  8:00  am-5:00 


pm. 
Place: 


:  National 
Wilson  Blvd.  Arl 

Type  of  Meet  in 

Contact  Person 
Program  Director 
Division  of  Material 
National  Science 
22230.  Telephoni 

Minutes:  May  t 
person  listed  aboie 

Purpose  of  Met  tings 
and  recommenda 
submitted  to  NSF 

Agenda:  Revie\  / 
part  of  the  selecti  3n 
finalists  considerrd 
awards. 


with  the  Federal 

Act  (Pub.  L.  92- 
the  National  Science 
ounces  the  following 


Science  Foundation;  4201 
igton,  Va;  Room  1060. 
;s.- Closed. 

Dr.  Liselotte  J.  Schioler, 

Ceramics  Program, 

s  Research,  Room  1065, 
Foundation,  Arlington,  VA 

(703)  306-1836. 

!  obtained  from  the  contact 

;  To  provide  advice 
ions  concerning  proposals 
for  financial  support, 
and  evaluate  proposals  as 
process  to  determine 
for  Ceramic  Program 


Reason  for  Closing:  The  activity  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
activity.  These  matters  are  exempt  under  5 
U.S.C.  55?  b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  00-1237  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1160). 

Date/Time:  February  14-15,  2000,  8:30 
a.m.-5:00  p.m. 

Place:  NSF,  Room  330.  4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Persons:  Dr.  Zoe  Eppley.  Program 
Director,  Ecological  &  Evolutionary 
Physiology,  and  Dr.  John  Byers,  Program 
Director,  Animal  Behavior,  Division  of 
Integrative  Biology  and  Neuroscience,  Suite 
685,  National  Science  F'oundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Telephone:  (703)  306-1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  February  15th, 
2000;  2:30  p.m.  to  3:30  p.m. — discussion  on 
research  trends,  opportunities  and 
assessment  procedures  in  Integrative  Biology 
and  Neuroscience  with  Dr.  James  L.  Edwards, 
Deputy  Assistant  Director,  Directorate  for 
Biological  Sciences. 

Closed  Session:  February  14th,  2000,  8:30 
a.m.-6:00  p.m.;  February  15th,  2000,  8:30 
a.m.  to  2:30  p.m.,  and  3:30  p.m.  to  5:00  p.m. 
To  review  and  evaluate  the  Ecological  & 
Evolutionary  Physiology  &  Animal  Behavior 
DDIG  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  January  13,  2000. 
Karen  J.  York, 
Committee  Meeting  Officer. 
[FR  Doc.  00-1234  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company,  et 
ai.,  Millstone  Nuclear  Power  Station, 
Unit  3;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Facility 
Operating  License  and  Conforming 
Amendment,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  certain 
indirect  transfers  and  a  direct  transfer  of 
Facility  Operating  License  No.  NPF-49 
for  the  Millstone  Nuclear  Power  Station, 
Unit  No.  3  (MP3),  to  the  extent  held  by 
Montaup  Electric  Company  (Montaup), 
one  of  14  joint  owners  of  MP3.  The 
direct  transfer  would  be  to  New  England 
Power  Company  (NEP),  and  the  indirect 
transfers  would  be  to  New  England 
Electric  System  (NEES)  and  the  National 
Grid  Group,  pic.  The  Commission  is 
also  considering  amending  the  license 
for  administrative  purposes  to  reflect 
the  proposed  direct  transfer.  MP3  is 
located  in  Waterford,  Connecticut. 

According  to  an  application  filed  by 
Montaup,  holder  of  a  4%  ownership 
interest  in  MP3,  and  NEP,  currently  a 
12.2%  owner  of  MP3,  for  approval  of 
the  indirect  and  direct  transfers,  on 
February  1,  1999,  NEES  entered  into  an 
Agreement  and  Plan  of  Merger  and 
Consent  Agreement  (Merger  Agreement) 
with  Eastern  Utilities  Associates  (EUA), 
a  Massachusetts  business  trust,  which  is 
the  indirect  parent  of  Montaup.  Under 
the  Merger  Agreement,  certain 
transactions  will  occur  which  will 
ultimately  result  in  the  indirect  transfer 
of  Montaup 's  interest  in  MP3's  Facility 
Operating  License  No.  NPF-49  to  NEES 
and  the  direct  transfer  of  that  interest  to 
NEP,  a  subsidiary  of  NEES.  In  addition, 
by  virtue  of  a  separate  merger  agreement 
between  NEES  and  the  National  Grid 
Group,  pic,  there  would  be  an  indirect 
transfer  of  Montaup's  MP3  license  to  the 
National  Grid  Group,  pic.  Northeast 
Nuclear  Energy  Company  (NNECO),  the 
sole  licensed  operator  of  the  facility, 
would  remain  as  the  managing  agent  for 
the  joint  owners  of  the  facility  and 
would  continue  to  have  exclusive 
responsibility  for  the  management, 
operation,  and  maintenance  of  MP3. 
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The  application  does  not  propose  a 
change  in  the  rights,  obligations,  or 
interests  of  the  other  joint  owners  of 
MP3.  In  addition,  no  physical  changes 
to  MP3  or  operational  changes  are  being 
proposed. 

The  proposed  amendment,  submitted 
by  NNECO  on  behalf  of  NEP,  would 
remove  references  to  Montaup  in  the 
license  and  change  the  number  of 
license  holders  as  stated  in  the  license 
from  14  to  13.  NEP  is  currently 
referenced  in  the  license  as  a  licensee, 
given  its  existing  ownership  interest  in 
MPS,  and  therefore,  would  not  need  to 
be  added  to  the  license.  These  changes 
are  necessary  to  reflect  the  proposed 
transfer. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereimder,  shall  be 
transferred,  directly  or  indirectly, " 
through  transfer  of  control  of  the 
license,  imless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  direct  transfer  of  a 
license,  if  the  Commission  determines 
that  the  proposed  transferee  is  qualified 
to  hold  the  license,  and  that  the  transfer 
is  otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto.  An  application  for 
approval  of  an  indirect  license  transfer 
will  be  approved  if  the  Commission 
determines  that  the  underlying 
transaction  effecting  the  indirect 
transfer  will  not  affect  the  qualifications 
of  the  holder  of  the  license,  and  that  the 
indirect  transfer  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission  pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 


written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  7,  2000,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and ' 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
^petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2)- 

Requests  ifor  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Edward  Berlin,  Esq.,  Kenneth  G. 
Jaffe,  Esq.,  and  Scott  P.  Klurfeld,  Esq., 
Swidler  Berlin  Shereff  Friedman,  LLP, 
3000  K  Street,  NW.,  Suite  300, 
Washington,  DC  20007-5116,  attorneys 
for  New  England  Power  Company; 
Thomas  G.  Dignan,  Jr.,  Esq.,  Ropes  & 
Gray,  One  International  Place,  Boston, 
Massachusetts,  02110-2624,  attorney  for 
Montaup  Electric  Company;  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
107  Selden  Street,  Berlin,  Connecticut, 
06037,  attorney  for  Northeast  Nuclear 
Energy  Company;  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (e-mail  address 
for  filings  regarding  license  transfer 
cases  only:  OGCLT@NRC.gov);  and  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 


As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
February  17,  2000  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  niunber  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  Jime 
15,  1999,  as  supplemented  Jidy  20, 
September  3,  and  November  29,  1999, 
submitted  under  cover  of  letters  dated 
June  15,  July  20,  September  3,  and 
November  29, 1999,  respectively,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gehnan  Building,  2120  L  Sti-eet, 
NW,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site,  http://www.nrc.gov. 

Dated  at  RockvUle,  Maryland  this  12th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  00-1172  Filed  1-18-00;  8:45  am] 

BHJJfMS  CODE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Southern  California  Edison  Company, 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
10  and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE,  the 
licensee)  for  operation  of  the  San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Units  2  and  3,  located  in  San  Diego 
County,  California. 

The  proposed  amendments  would 
revise  the  SONGS,  Units  2  and  3, 
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2E-10/yr  due  to  running  P140  in  the  manual 
mode. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  change  does  not  involve  a  plant 
hardware  modification  or  allow  the  operation 
of  any  plant  equipment  in  any  way  other 
than  originally  designed.  This  change  only 
affects  the  administrative  tracking  of  the 
turbine-driven  AFW  pump  when  the  steam 
driven  AFW  pump  is  operating  in  the  manual 
mode. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  proposed  chemge  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No.  ' 

Pump  history  shows  the  pump  is  run 
approximately  500  minutes  per  year.  In  all 
cases  except  for  the  one  postulated  scenario 
of  the  Main  Steam  Isolation  Signal  followed 
by  an  Emergency  Feedwater  Actuation  Signal 
the  turbine-driven  AFW  pump  is  not 
susceptible  to  being  tripped.  Also,  this 
postulated  scenario  does  not  affect  the 
capability  of  the  motor-driven  AFW  pumps. 

Even  though  there  is  a  small  increase  in  the 
CDF  from  the  AFW  steam  driven  pump 
operating  in  manual  mode  based  on  the 
possibility  of  a  MSLB/FWLB.  also 
considering  other  initiating  events  results  in 
an  annual  net  cumulative  CDF  reduction  on 
the  order  of  2E-10/yr  due  to  Pl40  running  in 
the  manual  mode. 

Therefore,  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 


result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  17,  2000,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  {http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Federal  Register / Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Notices 


2993 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leaveof  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shedl  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conunission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conmxission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001,  and  to 
Douglas  K.  Porter,  Esquire,  Southern 
California  Edison  Company,  2244 
Walnut  Grove  Avenue,  Rosemead, 
California  91770,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  2.  1998,  as 
supplemented  December  13,  1999, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:A 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January  2000. 


For  the'Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Senior  Project  Manager,  Section  2.  Project 
Directorate  IV  &■  Decommissioning.  Division 
of  Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation 

|FR  Doc.  00-1174  Filed  1-18-00;  8:45  ami 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Southern  California  Edison  Company 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
10  and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE,  the 
licensee)  for  operation  of  the  San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Units  2  and  3,  located  in  San  Diego 
County,  California. 

The  proposed  amendments  would 
revise  the  SONGS.  Units  2  and  3, 
Technical  Specification  (TS)  related  to 
the  containment  isolation  valves. 
Specifically,  the  licensee  proposed  a 
revision  to  TS  3.6.3  to  extend  the 
completion  times  for  Section  D.l  and 
D.2  valves  from  4  hours  to  the 
applicable  limiting  condition  for 
operation  time  pertaining  to  the 
engineered  safety  feature  system  in 
which  the  valve  is  installed. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Conmiission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration. 

The  Commission  is  seeking  public   , 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
fmal  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  deceived.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  17,  2000,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 


Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.       ^ 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
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sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001,  and  to 
Douglas  K.  Porter,  Esquire,  Southern 
California  Edison  Company,  2244 
Walnut  Grove  Avenue,  Rosemead, 
California  91770,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  April  11, 1996,  as 
supplemented  April  6,  1998,  March  22. 
and  July  29, 1999,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRG  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Senior  Project  Manager,  Section  2.  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  00-1175  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-1014] 

Holtec  International;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  the  Request  for  Exemption 
From  Requirements  of  10  CFR  Part  72 

By  letter  dated  November  15,  1999, 
Holtec  International  (Holtec  or 
applicant)  requested  an  exemption, 
pursuant  to  10  CFR  72.7,  from  the 
requirements  of  10  CFR  72.234(c). 
Holtec,  located  in  Marlton,  New  Jersey, 
is  seeking  Nuclear  Regulatory 
Commission  (NRG  or  the  Commission) 
approval  to  fabricate  four  HI-STORM 
100  overpacks,  and  one  HI-TRAC  100 
transfer  cask  prior  to  receipt  of  the 
Certificate  of  Compliance  (CoC)  for  the 
HI-STORM  100  cask  system.  The  HI- 
STORM  100  overpack  and  the  HI-TRAC 
100  transfer  cask  are  basic  components 
of  the  HI-STORM  100  system,  a  cask 
system  designed  for  the  dry  storage  and 
transportation  of  spent  nuclear  fuel.  The 
HI-STORM  100  cask  system  is  intended 
for  use  under  the  general  license 
provisions  of  Subpart  K  of  10  CFR  Part 
72  by  Commonwealth  Edison  Company 
(GomEd)  at  the  Dresden  Nuclear  Power 
Station,  Units  2  and  3  (Dresden),  located 
in  Morris,  Illinois. 


Environmental  Assessment  (EA) 

Identification  of  Proposed  Action 

By  letter  dated  October  26, 1995,  as 
supplemented,  and  pursuant  to  10  CFR 
Part  72,  Holtec  submitted  an  application 
to  the  NRG  for  a  CoG  for  the  HI-STORM 
100  cask  system.  This  application  is 
currently  under  consideration  by  the 
NRG  staff.  The  applicant  is  seeking 
Commission  approval  to  fabricate  four 
HI-STORM  100  overpacks  and  one  HI- 
STORM  100  transfer  cask  prior  to  the 
Commission's  issuance  of  a  GoG  for  the 
HI-STORM  100  cask  system.  The  Hl- 
STORM  100  cask  system  is  intended  for 
use  under  the  general  license  provisions 
of  Subpart  K  of  10  CFR  Part  72  by 
GomEd  at  Dresden  in  Morris,  Illinois. 
The  applicant  requests  an  exemption 
fi-om  die  requirements  of  10  CFR 
72.234(c),  which  state  that  "Fabrication 
of  casks  under  the  Certificate  of 
Compliance  must  not  start  prior  to 
receipt  of  the  Certificate  of  Compliance 
for  the  cask  model."  The  proposed 
action  before  the  Commission  is 
whether  to  approve  fabrication, 
including  material  procurement,  and 
whether  to  grant  this  exemption 
pursuant  to  10  CFR  72.7. 

Need  for  the  Proposed  Action 

Holtec  requested  the  exemption  to  10 
CFR  72.234(c)  to  ensure  the  availability 
of  overpacks  so  that  GomEd  can 
maintain  full  core  off-load  capability  at 
Dresden.  Dresden  will  lose  full  core  off- 
load capability  in  the  fall  of  2001. 
Dresden  requests  the  delivery  of  the  four 
HI-STORM  100  overpacks  and  one  HI- 
TRAC  100  transfer  cask  by  November 
20,  2001.  Holtec  states  that  to  meet  this 
schedule,  fabrication  must  begin  by 
FelMiiary  15.  2000. 

The  HI-STORM  100  cask  system 
application,  dated  October  26.  1995.  is 
imder  consideration  by  the  Commission. 
It  is  anticipated  that,  if  approved,  the 
HISTORM-100  cask  system  CoC  may  be 
issued  by  July  2000.  The  proposed 
fabrication  exemption  will  not  authorize 
use  of  any  Holtec  overpack  to  store 
spent  fuel.  That  will  occur  only  when, 
and  if,  a  CoC  is  issued.  An  NRC 
approval  of  the  fabrication  exemption 
request  should  not  be  construed  as  an 
NRC  commitment  to  favorably  consider 
any  Holtec  application  for  a  CoC.  Holtec 
will  bear  the  risk  of  all  activities 
conducted  under  the  exemption, 
including  the  risk  that  the  four  HI- 
STORM  100  overpacks  and  one  HI- 
TRAC  100  transfer  cask  that  Holtec 
plans  to  construct  may  not  be  usable 
because  they  may  not  meet 
specifications  or  conditions  placed  in  a 
CoG  that  the  NRC  may  ultimately 
approve. 


2996 


Federal  Register/Vol.  65,  No.  12 /Wednesday,  January  19,  2000/Notices 


Environmental 
Action 


Impacts  of  the  Proposed 


Regarding  th  i  fabrication  exemption, 
the  Environmei  ital  Assessment  for  the 
final  rule,  "Sto:  age  of  Spent  Nuclear 
Fuel  in  NRC-A  )proved  Storage  Casks  at 
Nuclear  Power  Reactor  Sites'  (55  FR 
.29181  (1990)),  Considered  the  potential 
environmental  mpacts  of  overpacks 
which  are  used  to  store  spent  nuclear 
fuel  under  a  CoC  and  concluded  that 
there  would  be  no  significant 
environmental  mpacts.  The  proposed 
action  now  unc  er  consideration  would 
not  permit  use  )f  the  overpacks,  but 
would  only  per  mit  fabrication.  There 
are  no  radiolog  cal  environmental 
impacts  from  fa  arication  since  overpack 
fabrication  does ;  not  involve  radioactive 
materials.  The  i  lajor  non-radiological 
environmental  mpacts  involve  use  of 
natural  resouro  is  due  to  overpack 
fabrication.  Eac  i  HI-STORM  100 
overpack  weighs  approximately  100 
tons  and  is  con  tructed  of  metal  eind 
concrete.  The  H-TRAC  100  transfer 
cask  weighs  approximately  125  tons  and 
is  made  of  struc  tural  steel  and  lead.  The 
amount  of  mate  rials  required  to 
fabricate  these  (  omponents  is  expected 
to  have  very  little  impact  on  the 
associated  industry.  Fabrication  of  the 
metal  components  would  be  at  a  metal 
fabrication  faciity,  while  fabrication  of 
the  concrete  ov(  irpacks  would  be 
partially  fabrica  ted  at  the  same  metal 
fabrication  facii  ity,  with  only  the 

)eing  done  at  Dresden. 
The  metal  and  c  oncrete  used  in  the 
fabrication  of  tl  ese  components  is 
insignificant  co  npared  to  the  amount  of 
metal  and  conci  ete  fabrication 
performed  anni  ally  in  the  United 
States.  If  the  coi  nponents  are  not  usable, 
could  be  disposed  of  or 
recycled.  The  ai  nount  of  metal  and 
concrete  dispos  ;d  of  is  insignificant 
compared  to  th(  amount  of  metal  and 
i  disposed  of  annually  in 


concrete  that  is 


the  United  State  s.  Based  upon  this 


information,  th( 
components  wi 


Since  there  is 
environmental 
the  proposed 
with  equal  or 
impact  are  not 
alternative  to 
would  be  to 
exemption  and 
fabrication  unti 


fabrication  of  these 
have  no  significant 
impact  on  the  e  ivironment  since  no 
radioactive  mat  srials  are  involved,  and 
the  amount  of  nptural  resources  used  is 
minimal. 

Alternative  to  tl  e  Proposed  Action 


-  no  significant 
i  mpact  associated  with 
ac  :ions,  any  alternatives 
gr  3ater  environmental 

e.  valuated.  The 
th  3  proposed  actions 
der  y  approval  of  the 
therefore,  not  allow 
a  CoC  is  issued.  This 


alternative  would  have  the  same 
environmental  impact. 

Given  that  there  are  no  significant 
differences  in  environmental  impact 
between  the  proposed  action  and  the 
alternative  considered  and  that  the 
applicant  has  a  legitimate  need  to 
fabricate  the  components  prior  to 
certification  and  is  willing  to  assuipe 
the  risk  that  any  fabricated  components 
may  not  be  approved  or  may  require 
modification,  the  Commission 
concludes  that  the  preferred  alternative 
is  to  grant  the  exemption  from  the 
prohibition  on  fabrication  prior  to 
receipt  of  a  CoC. 

Agencies  and  Persons  Consulted 

Mr.  F.  Niziolek,  Reactor  Safety 
Section  Head,  Illinois  Department  of 
Nuclear  Safety,  was  contacted  about  the 
Environmental  Assessment  for  the 
proposed  action  and  had  no  comments. 

Finding  of  No  Si^ificant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  exemption  firom  10 
CFR  72.234(c)  so  that  Holtec  may 
fabricate  four  HI-STORM  100  overpacks 
and  one  HI-TRAC-1 00  transfer  cask 
prior  to  issuance  of  a  CoC  will  not 
significantly  impact  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

The  request  for  the  exemption  fi-om  10 
CFR  72.234(c)  was  filed  on  November 
15.  1999.  For  further  details  with 
respect  to  this  action,  see  the 
application  for  CoC  for  the  HI-STORM 
100  cask  system,  dated  October  26, 
1995.  On  July  30,  1999,  a  preliminary 
Safety  Evaluation  Report  and  a 
proposed  CoC  for  the  HI-STORM  100 
cask  system  were  issued  by  the  NRC 
staff  to  initiate  the  rulemaking  process. 
The  exemption  request  and  CoC 
application  are  docketed  under  10  CFR 
Part  72,  Docket  72-1014.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  2000.P='02'< 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director  Spent  Fuel  Project,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  00-1173  Filed  1-18-00;  8:45  am) 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Experts'  Meeting  on  HIgh-Burnup  Fuel 
Behavior  Under  Postulated  Accident 
Conditions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  will  hold  a  meeting  to 
develop  Phenomena  Identification  and 
Ranking  Tables  (PIRTs).  PIRTs  have 
been  used  at  NRC  since  1988,  and  they 
provide  a  structured  way  to  obtain  a 
technical  understanding  that  is  seeded 
to  addfess  certain  issues.  About  twenty 
of  the  world's  best  technical  experts  are 
participating  in  this  activity,  and  the 
experts  represent  a  balance  between 
industry,  universities,  foreign 
researchers,  and  regulatory 
organizations.  The  current  PIRT  activity 
is  addressing  a  postulated  BWR  accident 
wherein  power  oscillations  occur,  the 
reactor  fails  to  scram,  and  the 
oscillations  then  reach  sufficient 
magnitude  that  fuel  failure  may  occur 
before  the  emergency  operating 
procedures  are  able  to  terminate  the 
oscillations  and  shut  the  reactor  down. 
DATES:  February  8-10,  2000,  8:30  am- 
5:30  pm. 

ADDRESSES:  Room  TlOAl  (TWFN)  of 
the  Nuclear  Regulatory  Conunission, 
11545  Rockville  Pike,  Rockville,  MD. 
FOR  FURTHER  INFORMATKDN  CONTACT:  Dr.    , 
Ralph  Meyer,  SMSAB,  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness,  Office  of  Nuclear 
Regulatory  Research,  Washington,  DC 
20555-0001,  telephone  (301)  415-6789. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  will  be  posted  on  the 
NRC  Web  site  at  www.nrc.gov/RES/ 
meetings.html  by  February  1,  2000.  The 
meeting  is  open  to  the  public.  Attendees 
will  need  to  obtain  a  visitor  badge  at  the 
TWFN  building  lobby. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
Charles  E.  Rossi, 

Director,  Division  of  Systems  Analysis  and 
Regulatory  Effectiveness,  Office  of  Nuclear 
Regulatory  Research.  ■ 
(FR  Doc.  00-1176  Filed  1-18-00;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission.P='02'< 
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DATES:  Weeks  of  January  17,  24,  31,  and 

February  7,  2000.P='02''< 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland.P='02'< 

STATUS:  Public  and  Closed.P='02'< 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  1 7 
Wednesday,  January  19 

8:30  a.m. — Discussion  of  Intragovemmental 

Issues  (Closed — Ex.  9) 
9:30  a.m. — Discussion  of  Management  Issues 

(Closed-Ex.  2  &  6) 

Thursday,  January  20 

9:55  a.m. — ^Affirmation  Session  (Public 

MeetingJ  (if  neededj 
10:00  a.m.— Briefing  on  Status  of  CIO 

Programs,  Performance,  and  Plans 

(Public  Meeting)  (Contact:  Donnie 

Grimsley.  301-415-8702) 

Friday,  January  21 

9:00  a.m. — Briefing  on  Native  American, 
State  of  Nevada,  and  Affected  Units  of 
Local  Governments  Representatives 
Responses  to  DOE's  Draft  Environmental 
Impact  Statement  (EIS)  for  a  Proposed 
HLW  Geologic  Repository  (Public 
Meeting) 

Week  of  January  24     Tentative 

Tuesday,  January  25 

9:00  a.m. — Briefing  on  NRC  Staffs  Response 
to  DOE's  Draft  Environmental  Impact 
Statement  (EIS)  for  a  Proposed  HLW 
Geologic  Repository  (Public  Meeting) 

Wednesday,  January  26 

9:25  a.m. — Affirmation  Session  (Public 

Meeting)  (if  needed) 
10:00  a.m.— Briefing  on  Status  of  NMSS 

Programs,  Performance,  and  Plans 

(Public  Meeting)  (Contact:  Claudia 

Seelig,  301-415-7243) 

Week  of  January  31-Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  31. 

IVeeic  of  February  7 — Tentative 

Wednesday,  February  9 

10:00  a.m. — Briefing  on  Status  of  Research 
Programs,  Performance,  and  Plans 
(Including  Status  of  Thermo-Hydraulics) 
(Public  Meeting) 

Thursday,  February  10 

9:25  a.m. — Affirmation  Session  (Public   - 

Meeting)  (if  needed) 
9:30  a.m.— Briefing  on  Status  of  CFO 

Programs,  Performance,  and  Plans 

(Public  Meeting) 

Friday,  February  11 

9:30  a.m. — Briefing  on  Status  of  Spent  Fuel 
Projects  (Public  Meeting) 
The  sciiedule  for  commission 
meetings  is  subject  to  change  on  short 
notice,  to  verify  the  status  of  meetings 
call  (recording)     (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 


ADDITIONAL  INFORMATION:  By  a 
vote  of  5-0  on  January  10,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Management  Issues  (Closed — Ex.  2}"  be 
held  on  January  10,  and  on  less  than  one 
week's  notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wvkrw.nrc.gov/SECY/smj/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  January  14,  2000. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  00-1339  Filed  1-14-00;  2:16  pm] 

BILUNG  CODE  7590-01 -M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations. 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Conunents  Are  Invited  On 

(a)  Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  RRB's  estimate  of  the 
burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Title  and  Purpose  of  Information 
Collection 

Employer's  Deemed  Service  Month 
Questionnaire;  0MB  3220-0156 

Section  3(i)  of  the  Railroad  Retirement 
Act  (RRA),  as  amended  by  Pub.  L.  98- 
76,  provides  that  the  Railroad 
Retirement  Board  (RRB),  under  certain 
circtimstances.  may  deem  additional 
months  of  service  in  cases  where  an 
employee  does  not  actually  work  in 
every  month  of  the  year,  provided  the 
employee  satisfies  certain  eligibility 
requirements,  including  the  existence  of 
an  employment  relation  between  the 
employee  and  his  or  her  employer.  The 
procedures  pertaining  to  the  deeming  of 
additional  months  of  service  are  found 
in  the  RRB's  regulations  at  20  CFR  part 
210,  Creditable  Railroad  Service. 

The  RRB  utilizes  Form  GL-99, 
Employers  Deemed  Service  Month 
Questionnaire,  to  obtain  service  and 
compensation  information  from  railroad 
employers  needed  to  determine  if  an 
employee  can  be  credited  with 
additional  deemed  months  of  railroad 
service.  Completion  is  mandatory.  One 
response  is  required  for  each  RRB 
inquiry. 

No  changes  are  proposed  to  Form  GL- 
99.  The  completion  time  for  Form  GL- 
99  is  estimated  at  2  minutes  per 
response.  The  RRB  estimates  that 
approximately  4,000  response  are 
received  annually. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  or  to  obtain  a 
copy  of  the  information  collection 
justification,  forms,  and/or  supporting 
material,  please  call  the  RRB  Clearance 
Officer  at  (312)  751-3363.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
N.  Rush  Street.  Chicago,  Illinois  60611- 
2092.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Chuck  Mierzwa, 

Clearance  Officer, 

[FR  Doc.  00-1203  Filed  1-18-00;  8:45aml 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
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matericJ,  please  call  the  RRB  Clearance 
Officer  at  (312)  751-3363.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
N.  Rush  Street,  Chicago,  Illinois  60611- 
2092.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-1204  Filed  1-18-00;  8:45  am] 

BILLING  CODE  7905-01 -M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposals 

(1)  Collection  title:  Employer's 
Quarterly  Report  of  Contributions  Under 
the  RUIA. 

(2)  Form(s)  submitted:  DC-1. 

(3)  OMB  Number:  3220-0012. 

(4)  Expiration  date  of  current  OMB 
clearance:  3/31/2000. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Bespondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  550 

(8)  Total  annual  responses:  2,200. 

(9)  Total  annual  reporting  hours:  91 7. 

(10)  Collection  description:  Railroad 
employers  are  required  to  make 
contributions  to  the  Railroad 
Unemployment  Insurance  fund 
quarterly  or  annually  equal  to  a 
percentage  of  the  creditable 
compensation  paid  to  each  employee. 
The  information  furnished  on  the  report 
accompanying  the  remittance  is  used  to 
determine  correctness  of  the  amount 
paid. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  814  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  the  OMB  reviewer,  Wendy  Taylor 
(202-395-7316),  Office  of  Management 
and  Budget,  Room  10230,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-1202  Filed  1-18-00;  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42328;  File  No.  SR-OPRA- 
00-01] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Effectiveness  of 
Amendment  to  OPRA  Plan  Adopting  a 
Temporary  Capacity  Allocation  Plan 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
January  7,  2000,  the  Options  Price 
Reporting  Authority  ("OPRA")  2 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  proposes  to  allocate  the 
message  handling  capacity  of  OPRA's 
processor  among  the  participant 
exchanges  for  a  temporary  period 
ending  January  30,  2000,  to  minimize 
the  likelihood  that  during  this  period 
the  total  number  of  messages  generated 
by  the  participants  will  exceed  the 
processor's  [i.e.,  Securities  Industry 
Automation  Corporation)  aggregate 
message  handling  capacity.  ^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  fi-om 
interested  persons  on  the  proposed  Plan 
amendment,  and  to  grant  accelerated 


■17CFR  240.1  lAa3-2. 

2  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Act  and  Rule  llAa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (Mar. 
18,  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options^that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX");  the  Chicago  Board  Options  Exchange 
("CBOE");  the  New  York  Stock  Exchange  ("NYSE"); 
the  Pacific  Exchange  ("PCX");  and  the  Philadelphia 
Stock  Exchange  ("PHLX '). 

'OPRA  has  determined  to  treat  this  proposed 
capacity  allocation  as  an  amendment  to  its  national  ' 
market  system  plan  and,  accordingly,  to  file  the 
proposed  capacity  allocation  for  Commission 
review  and  approval  pursuant  to  paragraph  (b)  of 
Rule  llAa3-2.  Any  determination  made  by  OPRA 
to  continue  the  effectiveness  of  the  proposed 
capacity  allocations  or  any  revised  capacity 
allocations  beyond  January  30,  2000  will  be  the 
subject  of  a  separate  filing  under  the  same  Rule. 
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approval  to  the  proposed  Plan 
amendment  through  January  30,  2000. 

I.  Description  and  Purpose  of  the 
Amendment 

As  discussed  above,  OPRA  proposes 
to  allocate  the  message  handling 
capacity  of  its  processor  among  the 
participant  exchanges  for  a  temporary 
period  ending  January  30,  2000,  to 
minimize  the  likelihood  that  during  this 
period  the  total  number  of  messages 
generated  by  the  participants  will 
exceed  the  processor's  aggregate 
message  handling  capacity.  During  this 
period,  the  processor's  aggregate 
message-handling  capacity,  which  is 
estimated  by  the  processor  to  be  3,000 
messages  per  second,  will  be  allocated 
among  the  participants  by  automatically 
limiting  the  number  of  messages  that 
each  participant  may  input  to  the 
processor  as  follows: 

American  Stock  Exchange:  870 
messages  per  second 

Chicago  Board  Options  Exchange: 
1,200  messages  per  second 

Pacific  Exchange:  525  messages  per 
second 

Philadelphia  Stock  Exchange:  405 
messages  per  second  "• 

OPRA  proposes  to  allocate  the 
message  handling  capacity  of  its 
processor  in  response  to  significant 
increases  in  the  number  of  options 
quotations  that  have  recently  been 
experienced  by  all  of  the  participant 
exchanges  as  a  result  of  the  greater 
number  of  options  series  being  traded 
on  the  exchanges  and  the  heightened 
volatilit^n  the  underlying  securities. 
Although  the  aggregate  amount  of 
options  market  information  messages  is 
generally  still  within  the  capacity  of  the 
OPRA  processor,  the  aggregate  options 
message  traffic  is  now  so  close  to 
reaching  the  processor's  maximum 
message-handling  capacity  that  some 
short-term  solution  to  the  problem  is 
necessary  to  avoid  risking  unacceptable 
delays  and  queuing  in  the  dissemination 
of  real-time  options  market  information. 
Although  some  long-term  solutions  have 
been  proposed  in  the  course  of  the 
Options  Capacity  Planning  and  Quote 
Mitigation  Program  that  has  been  taking 
place  over  the  past  several  months, 
these  may  not  be  in  place  soon  enough 
to  deal  with  the  current  expansion  of 
message  traffic. ^  Accordingly,  as  part  of 


that  Program,  OPRA's  participant 
exchanges,  in  the  presence  of 
Commission  stciff  pursuant  to  the 
Septejnber  1999  Chrder,  have  agreed 
upon  the  capacity  allocation  that  is 
proposed  in  this  filing.  Because  this 
allocation  is  based  upon  an  assumed 
maximiun  processor  capacity  of  3,000 
messages  per  second,  which  the 
processor  advises  is  a  realistic  number, 
OPRA  believes  that  it  should  serve  the 
intended  purpose  of  avoiding  delays 
and  queues  in  OPRA's  real-time  stream 
of  market  information.  To  retain     ■>' 
sufficient  flexibility  to  deal  with 
changed  circumstances  within  and 
among  the  options  markets,  including 
the  plaimed  commencement  of  options 
trading  by  the  International  Securities 
Exchange,  the  proposed  allocations  will 
remain  in  effect  only  until  January  30, 
2000,  unless  OPRA  decides  that  the 
proposed  allocation  or  some  revised 
allocation  should  be  continued  beyond 
that  date.^ 

n.  Implementation  of  the  Plan 
Amendment 

OPRA  believes  the  temporary 
implementation  of  the  proposed 
capacity  allocation  program  is  essential 
to  avoid  delays  and  queues  in  the 
dissemination  of  options  market 
information,  which  in  tvim  is  necessary 
to  achieve  the  objective  of  Section 
llA(a){l)(C)(iii),^  including  to  assiu-e 
the  availability  to  brokers,  dealers  and 
investors  of  iiiformation  with  respect  to 
quotations  for  and  transactions  in 
securities.  Accordingly,  OPRA  requests 
the  Commission  to  permit  the  proposed 
allocation  program  to  be  put  into  effect 
sununarily  upon  publication  of  notice  of 
this  filing,  on  a  temporary  basis, 
pursuant  to  paragraph  {c)(4)  of  Rule 
llAa3-2,8  based  on  a  finding  by  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  national 
market  system,  or  is  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


*  Due  to  its  cut-over  to  a  TCP/IP  system,  which 
is  scheduled  to  occur  in  the  coming  days,  the  PHLX 
anticipates  requiring  additional  messages  per 
second.  To  evaluate  whether  there  should  be  any 
future  adjustments  to  the  proposed  allocations,  on 
January  24  and  25,  2000,  PHLX  will  be  permitted 
to  input  up  to  500  messages  per  second. 

5  See  Exchange  Act  Release  No.  41843  (September 
8, 1999)  in  which  the  Commission  issued  an  order 


authorizing  the  options  exchanges,  OPRA.  OPRA's 
processor  and  other  parties  to  act  jointly  in 
planning,  developing  and  discussing  approaches 
and  strategies  with  respect  to  options  quote  message 
traffic  and  related  matters  ("September  1999 
Order"). 

^  Any  such  continued  allocation  of  OPRA 
capacity  that  might  be  approved  by  OPRA  would 
be  the  subject  of  a  separate  filing  under  Rule 
llAa3-2.  17CFR240.11Aa3-2.  See  note  3,  supra. 

M5U.S.C.  78k-l(a)(l)(C)(iii). 

a  17  CFR  240.11Aa3-2(c)(4). 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  Plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  withhdd  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-OPRA-00-01  and  should  be 
submitted  by  February  9,  2000. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Plan  Amendment 

After  careful  review,  the  Commission 
finds  that  the  proposed  amendment  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.  3  Specifically,  the 
Commission  believes  that  the  proposed 
amendment,  which  allocates  the  limited 
capacity  of  the  OPRA  system  among  the 
options  markets,  is  consistent  with  Rule 
llAa3-2  in  that  it  will  contribute  to  the 
maintenance  of  fair  and  orderly  markets 
and  remove  impediments  to  and  perfect 
the  mechanisms  of  a  national  market 
system.  The  Commission  notes  that  the 
aggregate  message  traffic  generated  by 
the  options  exchanges  is  rapidly 
approaching  the  outside  limit  of  OPRA's 
systems  capacity.  OPRA's  processor  has 
informed  the  Commission  that  current 
plans  to  enhance  OPRA's  systems  are 
not  expected  to  be  completed  before  the 
end  of  the  first  quarter  of  this  year,  at 
the  earliest.  Consequently,  the 
Commission  is  concerned  that,  absent 
an  agreed-to  program  to  allocate  systems 
capacity  among  the  options  markets  that 
is  put  in  place  immediately,  systems 
queuing  of  options  quotes  may  be  the 
norm,  to  the  detriment  of  all  investors 
and  other  participants  in  the  options 
markets.  The  Commission  believes  that 
the  agreed-upon  allocation  proposal  is  a 
reasonable  means  for  addressing 
potential  strains  on  capacity  that  may 


«ln  approving  this  proposed  Plan  amendment, 
the  Commission  has  considered  the  proposal's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 
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Margaret  H.  McF^rland 

Deputy  Secretary- 
(FR  Doc.  00-1170 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42329;  File  No.  SR-CHX- 
99-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  incorporated 
Restating  and  Amending  Memt>ership 
Dues  and  Fees  Schedule 

Januar>'  11,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
27.  1999,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchcuige  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due,  fee,  or  other  charge  imposed  by 
the  CHX  under  Section  19(b)(3)(A)(ii)  of 
the  Act,^  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  restate  and 
amend  its  membership  dues  and  fees 
schedule  ("Schedule")  to  better  organize 
and  define  the  charges  included  in  the 
Schedule;  delete  references  to  obsolete 
charges  and  confirm  specific  charges 
rebilled  to  members  and  member  firms; 
and  continue,  through  March  1,  2000, 
the  waiver  of  all  transaction,  order 
processing  and  floor  broker  fees  for 
transactions  that  occur  during  the 
Exchange's  after-hours  trading  session 
("E-Session").  The  text  of  the  proposed 
rule  chcuige  is  available  upon  request 
from  the  CHX  or  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


'  15  U.S.C.  78s(b)(l).   • 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A)(ii). 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose      »  « 

The  proposed  rule  change  restates  and 
amends  the  Schedule.  The  proposal 
primarily  reorganizes  individual  items 
by  grouping  them  under  more 
descriptive  and  more  appropriate 
headings,  and  changes  descriptions  to 
better  define  the  charges  assessed  or 
rebilled  by  the  Exchange.  The  proposed 
changes  to  the  Schedule  also  delete 
references  to  obsolete  charges  and 
identify  specific  charges  rebilled  to 
members  and  member  firms  by  the 
Exchange.  Finally,  the  proposal 
includes  provisions  to  eliminate, 
through  March  1,  2000,  order 
processing,  transaction  and  floor  broker 
fees  for  transactions  that  occur  during 
the  E-Session."*  This  last  portion  of  the 
proposal  is  designed  to  allow  CHX 
members  to  participate  in  the  E-Session 
without  incurring  the  fees  normally 
associated  with  their  CHX  transactions.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)(4)  of  the  Act  '^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


■•The  Commission  approved,  on  a  pilot  basis,  the 
implementation  of  the  Exchange's  E-Session.  See 
Securities  Exchange  Act  Release  No.  42004  (October 
13,  1999),  64  FR  56548  (October  20.  1999),  (SR- 
CHX-99-16).  The  E-Session  takes  place  from  3:30 
p.m.  to  5:30  p.m..  Central  Time,  Monday  through 
Friday.  The  E-Session  is  approved  to  continue 
through  March  1,  2000. 

5  According  to  the  Exchange,  the  vast  majority  of 
the  vast  majority  of  the  securities  that  trade  during 
the  E-Session  are  already  subject  to  order 
processing  and  transaction  fee  waivers  under  the 
current  fee  schedule  because  they  are  either 
NASDAQ/NMS  issues  or  issues  within  the  S&P  500. 
Waiving  fees  on  the  very  few  remaining  securities 
and  on  floor  broker  transactions  in  all  securities 
simplifies  the  Exchange's  fee-related 
communications  with  its  members. 

«15  U.S.C.  78flb)(4). 
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C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b){3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,"  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CHX-99-29,  and  should  be 
submitted  by  February  9,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegatedJ- 
authority."" 

Margaret  H.  McFariand, 

Deputy  Secrtary. 

[PR  Doc.  00-1171  Filed  1-18-00;  8:45  am] 
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^In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(fl. 

»'>17CFR200.30-3(a)(12).    . 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Swnday, 
February  6,  2000,  from  9  am  to  4  pm  at 
the  Le  Richelieu  Hotel,  New  Orleans, 
Louisiana  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  or  call  Ellen  Thrasher,  U.S. 
Small  Business  Administration,  409 
Third  Street,  SW,  Fourth  Floor. 
Washington,  DC  20416,  telephone 
number  (202)  205-6817. 

Kris  Swedin, 

Chief  of  Staff. 

[FR  Doc.  00-1231  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[Docket  No.  FHWA-2000-6782] 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection:  Adequacy 
of  Truck  Parking  Facilities 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirement  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  a  new  information  collection 
related  to  the  research  project 
"Adequacy  of  Truck  Parking  Facilities." 
This  information  collection  will  be  in 
the  form  of  a  survey  to  collect 
information  from  drivers  of  commercial 
motor  vehicles  carrying  property. 
DATES:  Comments  must  be  submitted  on 
or  before  March  20,  2000. 
ADDRESSES:  All  signed,  v«-itten 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets. 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
betweenlO:00  a.m.  to  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 


receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Woerheide,  Project  Manager,  (202)  366- 
5884,  kathryn.woerheide@fhwa.dot.gov, 
Federal  Hi^way  Administration, 
Turner-Fairbank  Highway  Research 
Center,  6300  Georgetown  Pike,  McLean, 
Virginia  22101.  Office  hours  are  from 
8:30  a.m.  to  4:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Adequacy  of  Truck  Parking 
Facilities. 

Background:  In  1996  research 
conducted  by  the  former  FHWA  Office 
of  Motor  Carrier  Research  and  Standards 
and  reported  in  Commercial  Driver  Rest 
&  Parking  Requirements;  Making  Space 
for  Safety  (Publication  No.  FHWA-MC- 
96-00.10),  considerable  gains  were  made 
in  understanding  how  truck  drivers  use 
public  rest  areas  and  privately-owned 
truck  stops.  The  research  methodology 
concentrated  on  analyzing  data  at  public 
rest  areas  and  privately-owned  truck 
stops  on  the  Interstate  System  by 
inventorying  parking  capacity  and 
restrictions  in  the  48  contiguous  states, 
direct  observation  of  the  actual  use  of 
truck  parking  at  facilities  along  a 
medium-density  trucking  corridor,  and 
in  consultation  with  truck  drivers, 
motor  carriers,  and  truck  stop  operators. 
Subsequent  research  injjjiis  areaiias 
been  mandated  by  Congress  (Section 
4027  of  TEA-21)  to  determine  the 
location  and  quantity  of  parking  spaces 
at  public  rest  areas  and  private  truck 
stops  along  the  National  Highway 
System.  The  Congressional  mandate 
specifies  that  cvurent  and  projected 
truck  parking  shortages  be  assessed.  In 
order  to  accurately  assess  shortage,  it  is 
necessary  to  go  beyond  a  simple  count 
of  parking  spaces  available  across  the 
country.  Shortages  must  be  estimated  by 
measuring  the  parking  supply  in  light  of 
regional,  driver-preference,  and  other 
influencing  factors. 

Whereas  truck  parking  supply, 
demand,  and  shortages  were  assessed  on 
the  Interstate  Highway  System  in  the 
1996  Study,  there  is  a  need  to  (1)  extend 
this  assessment  to  the  National  Highway 
System  and  (2)  develop  a  better 
understanding  of  driver-related  factors 
that  affect  truck  rest  stop  demand.  To 
determine  where  drivers  need  truck 
parking,  a  better  understanding  of 
drivers'  parking-related  requirements 
and  decision  strategies  is  needed. 

To  measure  truck  driver  parking 
needs  and  preferences,  this  study  will 
employ  a  nationwide  survey  of  truck 
drivers.  The  survey  will  help  to 
determine:  (1)  How  truck  drivers  plan 


3002 


Federal  Register /Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Notices 


fjcil 


Tie 
V  i 


(  e 


■  coiT  pan 


wi 


for  and  addres 
how  truck  drivers 
and  at  which 
(including  pub 
(3)  what  truck 
adequacy  of  current 

Approach: 
be  developed 
commercial  ve 
The  industry  s 
during  survey 
safety  stakeho 
and  carrier 
development 
search  of  relateH 
including,  but 
commercial  ve 
Survey  items 
factors  identified 
reviews,  as  wel 
factors  and 
discussions  wi 
the  various  indjistry 
survey  will  contain 
response  items 
driver  demograbh 
factors  influenc  ing 
and  drivers' 
of  current  com 
Where  appropr 
asked  these 
and  typical  hat 
information  wi 
whether  differeht 
different  parki 

The  survey 
truck  drivers  at 


■  wi 


con  ;erns 


/it  1 


rest  areas  acrosi 
Randomly  sam 
facilities  along 
will  ensure  thai 
such  parking  fa 
chance  of  being 
To  increase  san 
surveys  may  al^o 

Respondents 
randomly  selec 
will  be  request^ 
planned  survey 

Estimated  Btkden 
burden  per  resp  onse 
includes  the 
the  survey  instAictions 
appropriate  sur  ;ey 
reviewing  the 
and  returning 
research  team 
annual  burden 
500  hours.  The 


their  parking  needs;  (2) 
select  when,  where, 
ity  they  park 
ic  vs.  private  stops);  and, 
rivers  think  of  the 
parking  facilities, 
survey  instrument  will 
ith  input  from  several 
icle  industry  segments. 
( gments  represented 
velopment  will  include 
ers.  trade  associations, 

ies.  Survej 
11  include  a  thorough 
survey  efforts, 
ot  limited  to,  other 
icle  driver  surveys. 
11  reflect  parking-related 
through  literature 
as  parking-related 

raised  in 
representatives  from 
segments.  The 
primarily  fixed- 
The  items  will  address 
ics,  trip-planning, 
parking  decisions, 
of  the  adequacy 
I  lercial  vehicle  parking, 
ate,  drivers  will  be 

ns  for  both  current 
s.  The  demographic 
help  determine 
types  of  drivers  have 
needs. 

1  be  distributed  to 
selected  truck  stops  and 
the  United  States, 
ling  drivers  at  parking 
J.S.  trucking  corridors 
all  drivers  who  use 
ilities  have  an  equal 
included  in  the  study, 
pie  size,  mail-out 

be  used. 
There  will  be  2,000 
ed  truck  drivers  who 
to  respond  to  the 


ass  sssment  i 


qu€  stio 


Ling 


Hours:  The  average 
is  15  minutes.  This 
needed  for  reviewing 
,  completing  the 
instrument, 
c|)llection  of  information, 
information  to  the 
he  estimated  total 
o  survey  respondents  is 
survey  is  a  one-time 


t  le 


survey. 


Public  Conunei  ts 

Interested  pa  t 
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not  limited  to: 
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Invited 
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ion,  including,  but 
The  necessity  and 
ormation  collection  for 
rmance  of  the  functions 
)  the  accuracy  of  the 


estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB's  clearance  of  this 
information  collection. 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL— 401,  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  bttp:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Authorily:  TEA-21,  Section  4027;  49  CFR 
1.48. 

Issued  on:  January  13,  2000. 

Michael  ].  Vecchietti, 

Director,  Office  of  Information  and 
Management  Services. 

[FR  Doc.  00-1194  Filed  1-18-00:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5507;  Notice  2] 

Decision  that  Nonconforming  1990- 
1999  Nissan  GTS  and  GTR  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990-1999  Nissan 
GTS  and  GTR  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  document  announces  the 
decision  by  NHTSA  that  1990-1999 
Nissan  GTS  and  GTR  Passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 


DATES:  The  decision  is  effective  as  of  the 
date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided"that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 
no  substantially  similar  U.S. -certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers,  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible, 
for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors  of  Baltimore,  Maryland 
(Registered  Importer  No.  R-90-006) 
petitioned  NH'TSA  to  decide  whether 
1990-1999  Nissan  GTS  and  GTR 
Passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
under  Docket  Number  NHTSA-99-5507 
on  April  16,  1999  (64  FR  18963)  to 
afford  an  opportunity  for  public 
comment. 

As  stated  in  the  notice,  the  petitioner 
claimed  that  1990-1999  Nissan  GTS  and 
GTR  passenger  cars  have  safety  features 
that  comply  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence  .  .  . 
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(based  on  comparison  of  components  to 
those  on  comparable  U.S. -certified 
models,  such  as  the  Nissan  300ZX 
Turbo),  103  Defrosting  and  Befogging 
Systems  (based  on  engineering  analysis 
and  comparison  of  components  to  those 
on  comparabliB  U.S. -certified  models, 
such  as  the  Nissan  300ZX  and  300ZX 
Turbo),  104  Windshield  Wiping  and 
Washing  Systems  (based  on  engineering 
analysis  and  comparison  of  components 
to  those  on  comparable  U.S. -certified 
models,  such  as  the  Nissan  240SX, 
300ZX,  300ZX  Turbo,  and  Maxima),  105 
Hydraulic  Brake  Systems  (based  on 
engineering  analysis  and  comparison  of 
components  to  those  on  comparable 
U.S. -certified  models,  such  as  the 
Nissan  300ZX  and  Maxima),  106  Brake 
Hoses  (based  on  comparison  of 
components  to  those  on  comparable 
U.S. -certified  models  and  on  visual 
inspection  of  certification  markings), 
109  New  Pneumatic  Tires  (based  on 
visual  inspection  of  certification 
markings),  113  Hood  Latch  Systems 
(based  on  comparison  of  components  to 
those  on  comparable  U.S. -certified 
models,  such  as  the  Nissan  300  ZX 
Tiurbo),  116  Brake  Fluids  (based  on 
visual  inspection  of  certification 
markings),  124  Accelerator  Control 
Systems  (based  on  engineering  analysis 
and  comparison  of  components  to  those 
on  comparable  U.S. -certified  models, 
such  as  the  Nissan  300ZX  Turbo,  which 
also  utilize  dual  return  springs,  either  of 
which  is  capable  of  closing  the  throttle 
when  the  other  is  disconnected),  202 
Head  Restraints  (based  on  results  of 
dynamic  tests  conducted  for  petitioner 
by  MGA  Research  Corporation  to 
establish  vehicles'  compliance  with 
Standards  208  and  301),  203  Impact 
Protection  for  the  Driver  from  the 
Steering  Control  System  (based  on 
results  of  dynamic  tests  conducted  for 
petitioner  by  MGA  Research 
Corporation  to  establish  vehicles' 
compliance  with  Standard  208),  204 
Steering  Control  Rearward 
Displacement  (based  on  results  of 
dynamic  tests  conducted  for  petitioner 
by  MGA  Research  Corporation  to 
establish  vehicles'  compliance  with 
Standard  208),  205  Glazing  Materials 
(based  on  comparison  of  components  to 
those  on  comparable  U.S.-certified 
models  and  on  visual  inspection  of 
certification  markings),  206  Door  Locks 
and  Door  Retention  Components  (based 
on  results  of  dynamic  tests  conducted 
for  petitioner  by  MGA  Research 
Corporation  to  establish  vehicles' 
compliance  with  Standards  208  and 
301,  in  which  forces  exerted  far  exceed 
those  specified  in  Standard  206),  209 
Seat  Belt  Assemblies  (based  on 


comparison  of  components  to  those  on 
comparable  U.S.-certified  models  and 
on  visual  inspection  of  certification 
markings),  216  Roof  Crush  Resistance 
(based  on  comparison  of  roof  structure 
to  that  of  comparable  U.S.  certified 
models,  such  as  the  Nissan  300  ZX,  and 
on  engineering  analysis),  219 
Windshield  Zone  Intrusion  (based  on 
test  data),  and  302  Flammability  of 
Interior  Materials  (based  on  comparison 
of  components  to  those  on  comparable 
U.S.-certified  models). 

Petitioner  also  stated  that  based  on 
engineering  analysis  the  1990-1999 
Nissan  GTS  and  GTR  passenger  cars 
comply  with  the  Bumper  Standard 
found  at  49  CFR  part  581.  The  petitioner 
observed  that  the  bumpers  are  of  a 
customary  plastic/nylon  design 
impregnated  with  body  color  and  that 
they  are  mounted  with  high  energy 
absorption  components. 

The  petitioner  also  contended  that 
1990-1999  Nissan  GTS  and  GTR 
passenger  cars  are  capable  of  being 
altered  to  comply  with  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  speedometer/ 
odometer  calibrated  in  miles  per  hoiu. 
Petitioner  stated  that  it  is  also  silk 
screening  its  own  custom  faces  to  meet 
the  standard.  Petitioner  further  stated 
that  the  remaining  controls  and  displays 
are  identical  to  those  found  on 
comparable  U.S.-certified  models,  such 
as  the  Nissan  300ZX. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamps 
and  front  sidemarker  lights;  (b) 
installation  of  U.S. -model  rear 
sidemarker  lights  and  reflectors;  (c) 
installation  of  a  high  mounted  stop 
lamp,  if  the  vehicle  is  not  already  so 
equipped.  The  petitioner  asserts  that  the 
tail  lamp  assemblies  meet  the  standard 
in  all  respects. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard.  Petitioner  stated  that  the  rims 
that  are  equipped  on  the  vehicle  have 
DOT  certification  markings  and  are 
identical  to  those  found  on  comparable 
U.S.-certified  models,  such  as  the 
Nissan  300ZX  Turbo. 

Standard  No.  Ill  Rearview Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  U.S. -model  warning 
buzzer  in  the  steering  lock  electrical 
circuit  on  all  models  and  installation  of 
a  U.S.-model  seatbelt  warning  system  on 


1990-1993  models.  Petitioner  stated 
that  the  components  installed  on  GTS 
models  will  be  identical  to  those  found 
on  the  Nissan-Maxima,  and  the 
components  installed  on  GTR  models 
will  be  identical  to  those  found  on  the 
Nissan  300ZX  Turbo. 

Standard  No.  118  Powef-Operated 
Window  Systems:  installation  of  a  relay 
(identical  to  that  found  on  the  Nissan 
300ZX)  in  the  power  window  system  of 
1990-1993  models  so  that  the  v^rindow 
transport  is  inoperative  when  the 
ignition  is  switched  off.  Petitioner  stated 
that  1994-1999  models  are  aheady 
equipped  with  this  component. 

On  Mav  12,  1999,  under  49  CFR  part 
512,  NHTSA's  Office  of  Chief  Counsel 
granted  J.K.'s  request  for  confidential 
treatment  of  structural  drawings 
submitted  with  the  petition  to 
demonstrate  the  capability  of  the 
vehicles  to  be  conformed  to  Standard 
Nos.  201,  207,  208,  210,  214,  and  301, 
but  denied  J.K.'s  request  for  confidential 
treatment  of  test  data  submitted  with  the 
petition  that  confirmed  the  vehicles' 
conformity  with  the  standards.  The 
material  for  which  confidentiality  was 
denied  has  been  placed  in  the  public 
docket,  together  with  a  copy  of  the 
petition. 

Standard  No.  201  Occupant 
Protection  in  Interior  Impact:  The 
petitioner  stated  that  compliance  with 
Standard  201  was  demonstrated  in 
dynamic  tests  conducted  for  the 
petitioner  by  MGA  Research 
Corporation  to  establish  the  vehicles' 
compliance  with  Standards  208  and 
301 .  These  tests  were  conducted  after 
the  petitioner  had  made  structural 
modifications  to  the  dash  area  of  the 
vehicles. 

Standard  No.  207  Seating  Systems: 
The  petitioner  stated  that  compliance 
with  Standard  207  was  demonstrated  in 
dynamic  tests  conducted  for  the 
petitioner  by  MGA  Research 
Corporation  to  establish  the  vehicles' 
compliance  with  Standards  208  and 
301.  These  tests  were  conducted  after 
the  petitioner  had  made  structural 
modifications  to  the  seat  ft-ames. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Replacement  of  the 
driver's  side  airbag  on  1990-1993 
models,  and  the  driver's  and  passenger's 
side  airbags  on  1994-1999  models  with 
components  manufactured  to 
petitioner's  specifications  based  on  the 
results  of  static  and  dynamic  tests 
conducted  by  MGA  Research 
Corporation.  These  tests  were 
conducted  after  petitioner  had  made 
certain  structural  modifications  to  the 
vehicle;  (b)  installation  of  an  airbag 
warning  label  on  each  sun  visor. 
Petitioner  stated  that  the  vehicle  is 


Anchorages:  The 
compliance  with 
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equipped  with  a  seatbeh  warning  lamp 
and  buzzer  that  i  re  identical  to 
components  found  on  comparable  U.S.- 

The  petitioner  also 
stated  that  the  ve  hides  are  equipped 
with  combinatio  1  lap  and  shoulder 
restraints  that  ac  ust  by  means  of  an 
automatic  retrac  or  and  release  by 
means  of  a  singh  push  button  at  all 
front  and  rear  de  signated  seating 
positions. 
Standard  No 


10  Seat  Belt  Assembly 
petitioner  stated  that 
Standard  207  was 
demonstrated  in  [dynamic  tests 
conducted  for  th ;  petitioner  by  MGA 
Research  Corpor  ition  to  establish  the 
vehicles'  compli  ince  with  Standards 
208  and  301.  Th(  se  tests  were 
conducted  after  !  tructural  modifications 
at  seat  belt  assen  bly  anchorage  points. 
That  are  depicted  in  structured  drawings 
that  were  grante<  1  confidentiality  by 
NHTSA's  Office  bf  Chief  Counsel  under 
49  CFR  part  512 

Standard  No.  il2  Windshield 
Retention:  appli<  ation  of  adhesives  to 
the  windshield's  edges. 

Standard  No.  ;  14  Side  Impact 
Protection:  The  petitioner  stated  that 
Standard  214  was 
dynamic  tests  on  both 
sides  of  the  vehi  ;le  conducted  for  the 
petitioner  by  MC  A  Research 
Corporation.  Th(  se  tests  were 

f:ertain  structural 
the  vehicle.  The 
petitioner  obser\  ed  that  no  doors 
opened  on  impa  :t  in  the  course  of  these 
tests. 
Standard  No. 


compliance  witf 
demonstrated  in 


conducted  after 
modifications  to 


decided  to  grant 


The  importer 
under  any  final 
indicate  on  the 
accompanying 


01  Fuel  System 
Integrity:  The  pe  itioner  stated  that 
compliance  witi  Standard  301  was 
demonstrated  in  dynamic  tests 
conducted  for  th  b  petitioner  by  MGA 
Research  Corpot  ition.  These  tests  were 
made  after  fuel  s  ystem  modifications 
made  in  conjunc  tion  with  those 
necessary  to  me(  t  Environmental 
Protection  Agen^  :y  (EPA)  requirements. 

additionally  stated  that 
a  vehicle  identif  cation  number  (VIN) 
plate  must  be  atl  ached  to  the  left 

and  a  reference  and 
certification  lab(  1  must  be  added  in  the 
left  front  door  p(  ist  area  to  meet  49  CFR 
part  565 
No  comments 


were  received  in 


response  to  the  i  lotice  of  petition.  Based 
on  its  review  of  he  information 
submitted  by  th(  petitioner,  NHTSA  has 


the  petition. 


Vehicle  Eligibili  ty  Number  for  Subject 
Vehicles 


)f  a  vehicle  admissible 
ietermination  must 
orm  HS-7 
€  ntry  the  appropriate 


vehicle  eligibility  number  indicating 
that  the  Vehicle  is  eligible  for  entry. 
VCP-17  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1990-1999  Nissan  GTS  and  GTR 
Passenger  cars  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  12,  2000. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  00-1125  Filed  1-18-00;  8:45  am] 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-668S;  Notice  1] 

General  Motors  Corporation,  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

General  Motors  Corporation  (GM)  has 
determined  that  certain  1999  Chevrolet 
vehicles  are  not  in  full  compliance  with 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  120,  "Tire  selection  and 
rims  for  motor  vehicles  other  than 
passenger  cars,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports."  GM  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  and 
defect  (represented  by  the  failures  to 
meet  Part  567)  are  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  purpose  of  FMVSS  No.  120  is  to 
provide  safe  operation  of  vehicles  by 
ensuring  that  those  vehicles  are 
equipped  with  tires  of  appropriate  size 
and  load  rating;  and  rims  of  appropriate 
size  and  type  designation.  Paragraph  • 
S5.2  of  FMVSS  No.  120  requires  that 
each  rim  or,  at  the  option  of  the 
manufacturer  in  the  case  of  a  single- 


piece  wheel,  the  wheel  disc  be  marked 
with  specific  information,  including  a 
designation  which  indicates  the  source 
of  the  rim's  published  nominal 
dimensions,  and  the  rim  size 
designation,  and  in  case  of  multipiece 
rims,  the  rim  designation.  For  example: 
20x5.50,  or  20x5.5. 

Between  March  1,  1999,  and  March 
13, 1999,  GM  produced  11,522  Blazers 
and  S-10  trucks  that  may  contain 
wheels  that  are  missing  the  width 
designation  in  the  rim  marking  on  the 
back  side  of  the  wheel.  GM's  wheel 
supplier,  Reynolds-Rualca,  Venezuela, 
produced  3,721  wheels  that  had  an  error 
in  the  rim  size  designation.  Instead  of 
the  correct  rim  size  designation  of 
"15x7,"  these  wheels  have  a  rim  size 
designation  of  "15x7".  The  error 
occurred  when  one  the  wheel  casting 
molds  was  refurbished.  Of  the  3,721 
mis-marked  wheels  produced,  a 
maximum  of  mis-designated  1,658 
wheels  were  installed  on  the  Chevrolet 
vehicles.  The  rim  markings  other  than 
the  rim  width  designation  were  not 
affected  by  the  refurbishing  error,  and 
the  remainder  of  the  rim  marking 
information,  including  rim  diameter,  is 
correct  on  all  of  the  1,658  wheels. 

GM  supports  its  application  for 
inconsequential  noncompliance  by 
stating  the  following: 

1.  "The  tire  and  rim  of  the  affected 
wheels  are  properly  matched,  and  are 
appropriate  for  the  load-carrying 
characteristics  of  these  vehicles.  The 
lack  of  complete  marking  has  no  effect 
on  the  performance  of  the  tire/rim 
combination  of  the  subject  vehicles." 

2.  "These  vehicles  have  a  placard  on . 
the  left  front  door  that  contains  the 
correct  and  complete  tire  and  rim  sizes 
installed  on  these  vehicles.  The  placard 
on  the  subject  vehicles  shows  rim  size 
completely  and  correctly  as  15x7j." 

3.  "The  owner's  manual  provided 
with  these  vehicles  contains  a  section 
'Buying  New  Tires.'  The  text  of  this 
section  advises  the  customer  that  they 
should  look  at  the  Certification/Tire 
Label  to  find  out  what  kind  and  size  of 
tires  they  need.  It  goes  on  to  tell  them 
that  they  should  get  new  tires  with  the 
same  Tire  Performance  Criteria 
Specification  (TPC  Spec)  that  the 
vehicle  came  with,  and  that  they  can 
find  the  TPC  number  on  each  tire's 
sidewall.  Finally  it  advises  them  that  if 
they  were  to  replace  the  tires  with  those 
not  having  the  TPC  Spec  number  found 
on  the  original  equipment  tires,  they 
should  make  sure  that  the  tires  they 
choose  are  the  same  size,  load  range, 
speed  rating  and  construction  type  as 
the  original  tires.  Nowhere  are 
customers  told  to  look  at  the  wheel  to 
determine  the  appropriate  tire." 
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4.  "General  Motors  believes  that  very 
few  of  these  wheels  will  ever  have  to  be 
replaced  over  the  life  of  the  vehicle. 
Nevertheless,  the  owner's  manual 
provided  with  these  vehicles  contains  a 
section  'Wheel  Replacement.'  This 
section  states  that  each  new  wheel 
should  have  the  same  load-carrying, 
diameter,  width,  offset  and  be  mounted 
in  the  same  way  as  the  one  it  replaces. 
It  also  advises  customers  that  their 
dealer  will  know  the  kind  of  wheel  they 
need.  The  wheels  at  issue  here  are  not 
marked  with  an  incorrect  width.  Rather, 
they  have  no  width  marking.  Therefore 
a  dealer  would  not  be  mislead  by  a 
width  marking  on  the  wheel,  but  would 
look  at  the  placard  if  they  were  not 
aware  of  the  exact  width." 

5.  "If  a  customer  needs  to  replace  a 
tire  or  a  wheel,  he/she  is  likely  to  go  to 
a  tire/wheel  store,  or  a  vehicle  dealer. 
The  skilled  personnel  at  any  of  these 
places  know  how  to  determine  the 
correct  tire  or  wheel  size  that  they  are 
replacing.  For  the  tire  replacement,  it  is 
highly  probable  that  they  will  first  look 
at  the  tire  sidewall  to  determine  the 
replacement  tire  size.  They  also  know 
that  the  information  exists  on  the 
placard  and  may  look  at  the  placard.  For 
the  wheel  replacement,  they  may  look  at 
the  tire  placard  or  at  the  wheel  itself  to 
determine  the  replacement  size.  The 
subject  wheels  do  not  give  incorrect 
information,  however  the  information  is 
incomplete.  Since  the  information  on 
the  wheel  is  incomplete,  the  person 
looking  at  it  will  look  elsewhere  to  find 
the  missing  information  prior  to 
selecting  replacement  wheel  or  tire  size. 
For  the  correct  tire  selection,  rim 
diameter  is  of  primary  importance,  and 
the  tire  diameter  must  be  the  same  as 
the  rim  diameter.  The  information  on 
the  subject  wheels  does  contain  the 
correct  rim  diameter,  i.e.,  15." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC, 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 


Comment  closing  date:  February  18, 
2000. 

Authority:  49  U.S.C.  30118,  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  January  13,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  00-1227  Filed  1-18-00:  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMEffT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33824] 

Great  Salt  Lake  and  Southern  Railroad, 
L.L.C. — Construction  and  Operation — 
In  Tooele  County,  UT 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  application 
and  request  for  public  comments. 

summary:  Great  Salt  Lake  and  Southern 
Railroad  Company,  L.L.C,  has  filed  an 
application  under  49  U.S.C.  10901(a)  for 
authority  to  construct  and  operate  one 
of  the  two  following  rail  projects:  (1)  A 
rail  line  approximately  32  miles  in 
length  between  Low,  UT,  and  a  facility 
to  be  constructed  in  the  Skull  Valley, 
UT,  for  the  interim  storage  of  spent 
nuclear  fuel;  or  (2)  A  rim-aroiuid  track 
and  sidings  at  a  point  approximately  1.8 
miles  west  of  Timpie,  UT,  where 
applicant  would  locate  an  intermodal 
transfer  point  for  the  transfer  of  spent 
nuclear  fuel  shipping  casks  from  railcars 
onto  trucks  for  highway  movement  to 
the  storage  facility.  The  Board  will 
entertain  comments  and  replies  on 
whether  this  application  meets  the 
criteria  of  49  U.S.C.  10901. 
DATES:  Comments  are  due  on  February 
9,  2000.  Replies  are  due  February  14, 
2000. 

ADDRESSES:  Send  comments  (an 
original  and  10  copies)  referring  to  STB 
Finance  Docket  No.  33824  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicant's  representative: 
George  W.  Mayo,  Jr.,  Hogan  &  Hartson 
L.L.P.,  555  Thirteenth  Street.  NW, 
Washington,  DC  20004-1109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION:  On 
January  5,  2000,  Great  Sah  Lake  and 
Southern  Railroad  Company,  L.L.C. 
(GSLS),  a  noncarrie^,  Hied  an 


application  under  49  U.S.C.  10901(a)  for 
authority  to  construct  and  operate  one 
of  the  two  following  rail  projects:  (1)  A 
rail  line  approximately  32  miles  in 
length  (and  associated  sidings)  between 
Low,  UT,  and  a  facility  which 
applicant's  parent.  Private  Fuel  Storage 
L.L.C.  (PFS),  proposes  to  construct  in 
the  south-central  portion  of  Skull 
Valley,  UT,  for  tbq. interim  storage  of 
spent  nuclear  fuel  (SNF);  or  (2)  A  run- 
around  track  and  sidings  at  a  point 
approximately  1.8  miles  west  of  Timpie, 
UT,  where  applicant  would  locate  an 
intermodal  transfer  point  for  the  transfer 
of  SNF  shipping  casks  from  arriving 
railcars  onto  heavy  haul  trucks  for 
highway  movement  to  the  storage 
facility.  Although  GSLS  has  not  finally    ' 
determined  which  of  the  two  rail 
projects  it  will  ultimately  pursue,  it 
prefers  the  direct  rail  option  because  it 
will  permit  efficiencies  associated  with 
rail-only  movements. 

Environmental  review  of  the 
application  under  the  National 
Environmental  Policy  Act  of  1969  and 
related  environmental  laws  is  currently 
ongoing  by  the  Board's  Section  of 
Environmental  Analysis  (SEA).  The 
Board  is  engaged  in  this  environmental 
review  in  the  capacity  of  a  cooperating 
agency,  where  the  Nuclear  Regulatory 
Commission  (NRG)  is  the  lead  agency 
for  envirormiental  review.  A?bording  to 
applicant.  NRG  undertook  this  lead 
responsibility  in  connection  with  the 
June  1997  license  application  filed  by 
PFS  seeking  NRG  authority  to  construct 
and  operate  the  SNF  storage  facility. 
The  Bureau  of  Land  Management  and 
the  Bureau  of  Indian  Affairs  of  the 
United  States  Department  of  the  Interior 
are  also  participating  in  the 
environmental  review  as  cooperating 
agencies:  Because  a  third-party 
consultant  has  been  retained  to  prepare 
the  necessary  environmental 
documentation  under  the  Board's 
direction  and  supervision,  the  Board's 
environmental  reporting  requirements 
are  not  applicable  to  this  application. 
See  49  CFR  1105.10(d). 

GSLS  indicates  that  substantially  all 
of  the  traffic  to  be  transported  to  the 
storage  facility  will  be  SNF  originating 
at  various  commercial  nuclear  power 
electric  generating  plants  throughout  the 
United  States.  The  total  design  capacity 
of  the  PFS  facility  will  be  4,000 
cemisters  of  SNF.  GSLS  states  that, 
although  the  United  States  Department 
of  Energy  (DOE)  has  the  statutory 
responsibility  to  develop  a  geologic 
repository  program  for  SNF  by  January 
31,  1998,'DOE  is  not  likely  to 
implement  such  a  program  for  another 
decade.  Applicant  states  that, 
accordingly,  the  nuclear  power  industry 
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This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
enviroimient  or  the  conservation  of 
energy  resources. 

Decided:  January  13,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-1229  Filed  1-18-00;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Notice  of  CaH  for  Redemption:  8V4 
Percent  Treasury  Bonds  of  2000-5 

January  14,  2000,  Washington,  D.C. 

Public  notice  is  hereby  given  that  all 
outstanding  8V4  percent  Treasiiry  Bonds 
of  200-5  (CUSIP  No.  912810  BU  1) 


dated  May  15,  1975,  due  May  15,  2005, 
are  hereby  called  for  redemption  at  par 
on  May  15,  2000,  on  which  date  interest 
on  such  bonds  will  cease. 

2.  Full  information  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 
form  for  redemption  under  this  call  will 
be  found  in  Department  of  the  Treasury 
Circular  No.  3000  dated  March  4.  1973, 
as  amended  (31  CFR  part  306),  and  on 
the  Bureau  of  the  Public  Debt's  website, 
www.publicdebt.treas.gov. 

3.  Redemption  payments  for  such 
bonds  held  in  book-entry  form,  whether 
on  the  books  of  the  Federal  Reserve 
Banks  or  in  Treasury-Direct  accounts, 
will  be  made  automatically  on  May  15, 
2000. 

Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  00-1107  Filed  1-14-00;  11:00  am] 

BILLING  CODE  4aiO-40-M 
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Wednesday, 
January  19,  2000 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  136  and  445 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards  for  the  Landfills 
Point  Source  Category;  Final  Rule 
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ENVIRONMENiyVL  PROTECTION 
AGENCY 

40  CFR  Parts  1^  and  445 

[FRL-6503-5] 

RIN  2040-AC23 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Landfills  Point  Source  Category 

agency:  Enviroimental  Protection 
Agency  (EPA). 
action:  Final  nJe. 
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Conse  "vation 
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Tot  ay 
pretrei  itment 


those  landfills  associated  with  other 
industrial  or  commercial  activities,  in 
most  circumstances.  For  example,  it 
does  not  apply  to  captive  landfills  that 
only  receive  wastes  generated  by  the 
industrial  operation  directly  associated 
with  the  lemdfill.  In  addition,  the  nde 
does  not  apply  to  captive  landfills  that 
receive  both  wastes  generated  by  the 
industrial  operation  directly  associated 
with  the  landfill  as  well  as  other  wastes, 
so  long  as  the  other  wastes  are  similar 
in  nature  to  the  wastes  generated  by  the 
industrial  operation  directly  associated 
with  the  landfill.  Further,  the  regxdation 
does  not  apply  to  wastewater  discharges 
associated  with  treatment  of 
contaminated  groimd  water  from 
hazardous  and  non-hazardous  landfills. 

The  final  effluent  limitations 
guidelines  will  benefit  the  environment 
by  removing  900,000  pounds  of 
pollutants  per  year  at  an  estimated 
annualized  cost  of  $7.6  million. 
DATES:  This  regulation  shall  become 
effective  February  18.  2000. 

ADDRESSES:  For  additional  technical 
information  write  to  Mr.  Michael  C. 
Ebner,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  401  M  Street 
S.W.,  Washington,  D.C.  20460  or  send  E- 
mail  to:  ebner.michael@epa.gov  or  call 
at  (202)260-5397.  For  additional 
economic  information  contact  Mr. 
William  Anderson  at  the  address  above 
or  send  E-mail  to: 

anderson.williain@epa.gov  OT  call  (202) 
260-5131. 

The  complete  record  (excluding 
confidential  business  information)  for 
this  Clean  Water  Act  rulemaking  is 
available  for  review  at  EPA's  Water 


Docket,  Room  EB57;  401  M  Street.  SW, 
Washington,  DC  20460.  For  access  to 
Docket  materials,  call  (202)  260-3027 
between  9  a.m.  emd  3:30  p.m.  for  an 
appointment.  The  record  for  this 
rulemaking  has  been  established  under 
docket  number  W-97-17,  and  includes 
supporting  documentation,  but  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
The  EPA  public  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  technical  information  call 
Mr.  Michael  Ebner  at  (202)  260-5397. 
For  additional  information  on  the 
economic  impact  analyses  contact  Mr. 
William  Anderson  at  (202)  260-5131. 

SUPPLEMENTARY  INFORMATION: 

Judicial  Review 

In  accordance  with  40  CFR  23.2,  this 
rule  will  be  considered  promulgated  for 
purposes  of  judicial  review  at  1:00  p.m. 
Eastern  time  on  February  2,  2000.  Under 
section  509(b)(1)  of  the  Act.  judicial 
review  of  this  regulation  can  be 
obtained  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  within  120  days  after  the 
regulation  is  considered  final  for 
purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  Act,  the 
requirements  in  this  regulation  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Regulated  Entities:  Entities  potentially 
regulated  by  this  action  include: 


Cate  jory 


Industry 


State,  municipal 
ment. 


or  tribal  Govem- 


Federal  Govemmi  int 


Examples  of  regulated  entities 


Landfills  regulated  under  Subtitle 

wastewater  to  surface  waters  of 

or  commercial  facilities. 
Landfills  regulated  under  Subtitle 

wastewater  to  surface  waters  of 

or  commercial  facilities. 
Landfills  regulated  under  Subtitle 

wastewater  to  surface  waters  of 

or  commercial  facilities. 


C  or  Subtitle  D  of  RCRA  tfiat  collect  and  discfiarge  landfill  generated 
the  U.S..  unless  the  landfills  are  directly  associated  with  other  industrial 

C  or  Subtitle  D  of  RCRA  that  collect  and  discharge  landfill  generated 
the  U.S.,  unless  the  landfills  are  directly  associated  with  other  industrial 

C  or  Subtitle  D  of  RCRA  that  collect  and  discharge  landfill  generated 
the  U.S.,  unless  the  landfills  are  directly  associated  with  other  industrial 
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eis 


final  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Compliance  Dates 

The  compliance  date  for  NSPS  is  the 
date  the  new  source  commences 
discharging.  Compliance  deadline  for 
BPT,  BCT,  and  BAT  for  a  facility  is 
immediately  upon  issuance  or 


reissuance  of  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit. 

Supporting  Documentation 

Several  major  documents  further 
describe  the  technical  and  economic 
basis  for  the  regulations  promulgated 
today.  These  include: 

1.  "Development  Document  for  Final 
Effluent  Limitations  Guidelines  and 
Standcirds  for  the  Landfills  Point  Source 
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Category"  (EPA  821-R-9»-019). 
Hereafter  referred  to  as  the  Technical 
Development  Document,  it  presents 
EPA's  technical  conclusions  concerning 
the  rule.  EPA  describes,  among  other 
things,  the  data  collection  activities  in 
support  of  the  rule,  the  wastewater 
treatment  technology  options, 
wastewater  characterization,  and  the 
estimation  of  costs  to  the  industry. 

2.  "Economic  Analysis  for  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Landfills  Point  Source 
Category"  (EPA  821-B-99-005). 

3.  "Statisticed  Support  Document  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Landfills  Point 
Source  Category"  (EPA  821-B-99-007). 

4.  "Environmental  Assessment  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Landfills  Point 
Source  Category"  (EPA  821-B-99-006). 

EPA  made  drafts  of  these  documents 
available  for  comment  at  proposal  and 
revised  the  materials  where  warranted 
in  response  to  the  comments.  EPA  did 
not  submit  the  documents  for  peer 
review  because  the  Agency  concluded 
that  additional  review  was  not  required 
because  the  scientific  and  technical 
methodologies  being  used  are  not 
significantly  different  from  those  used 
in  the  development  of  past  effluent 
guidelines. 

How  to  Obtain  Supporting 
Documents: 

The  Technical  and  Economic 
Development  Documents  can  be 
obtained  through  EPA's  website  on  the 
Internet,  located  at  www.cpa.gov/OST/ 
guide/2lndfls.  All  of  the  supporting 
documents  are  also  available  from  the 
Office  of  Water  Resource  Center,  RC- 
4100,  U.S.  EPA,  401  M  Street  SW, 
Washington,  D.C.,  20460;  telephone 
(202)  260-7786  for  the  voice  mail 
publication  request. 
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I.  Legal  Authority 

The  U.S.  Environmental  Protection 
Agency  is  promulgating  these 
regulations  under  the  authority  of 
Sections  301,  304,  306,  307,  308,  402, 
and  501  of  the  Clean  Water  Act.  33 
U.S.C.1311.  1314.  1316.  1317.  1318, 
1342,  and  1361. 

n.  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 


chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters" 
(Section  101(a),  33  U.S.C.  1251(a)).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confit)nts 
the  problem  of  water  pollution  on  a 
number  of  different  fronts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amoimts  of 
pollutants  discharged  &x)m  various 
industrial,  commercial,  and  public 
sources  of  wastewater. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promiUgate  nationally 
applicable  pretreatnent  standards 
which  restrict  pollutant  discharges  for 
those  who  discharge  wastewater 
indirectly  through  sewers  flowing  to 
publicly-owned  treatment  works 
(POTWs)  (Section  307(b)  and  (c),  33 
U.S.C.  1317(b)  and  (c)).  National 
pretreatment  standards  are  established 
for  those  pollutants  in  wastewater  from 
indirect  dischargers  which  may  pass 
through  or  interfere  with  POTW 
operations.  Generally,  pretreatment 
standards  are  designed  to  ensure  that 
wastewater  bom  direct  and  indirect 
industrial  dischargers  are  subject  to 
similar  levels  of  treatment.  In  addition. 
POTWs  are  required  to  implement  local 
pretreatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

1 .  Best  Practicable  Control  Technology 
Currently  Available  (BPT) — Sec. 
304(b)(1)  of  the  CWA 

In  the  regulations  for  an  industry 
category,  EPA  defines  BPT  effluent 
limits  for  conventional,  priority,^  and 


'  In  the  initial  stages  of  EPA  CWA  regulation.  EPA 
efforts  emphasized  the  achievement  of  BPT 
limitations  for  control  of  the  "classical"  pollutants 
[e.g.,  TSS,  pH,  BOD;).  However,  nothing  on  the  face 
of  the  statute  explicitly  restricted  BPT  limitations 
to  such  pollutants.  Following  passage  of  the  Clean 
Water  Act  of  19?7  with  its  requirement  for  point 
sources  to  achieve  best  available  technology' 
limitations  to  control  discharges  of  toxic  pollutants. 
EPA  shifted  its  focus  to  address  the  listed  priority 
pollutants  under  the  guidelines  program.  BPT 

Continued 
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potential  process  changes,  and  non- 
water  quality  environmental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
in  assigning  the  weight  to  be  accorded 
these  factors.  BAT  limitations  may  be 
based  on  effluent  reductions  attainable 
through  changes  in  a  facility's  processes 
and  operations.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate,  BAT  may  require  a  higher 
level  of  performance  than  is  currendy 
being  achieved  based  on  technology 
transferred  from  a  different  subcategory 
or  category.  BAT  may  be  based  upon 
process  changes  or  internal  controls, 
even  when  these  technologies  are  not 
common  industry  practice. 

4.  New  Source  Performance  Standards 
(NSPS)— Sec.  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (i.e., 
conventional,  nonconventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sec.  307(b)  of  the  CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere-with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTW).  The  CWA  audiorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  for  existing 
sources  are  technology-based  and 
analogous  to  BAT  effluent  limitations 
guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  Part  403.  Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establish  pretreatment  standards 
that  apply  to  all  non-domestic 
discharges.  See  52  FR  1586,  January  14, 
1987. 


6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Sec.  307(b)  of  the 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere-with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  Section  304(m)  Requirements 

Section  304(m)  of  die  CWA,  added  by 
the  Water  Quality  Act  of  1987,  requires 
EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
("effluent  guidelines")  and  (2) 
promulgating  new  effluent  guidelines. 
On  January  2,  1990,  EPA  published  an 
Effluent  Guidelines  Plan  (55  FR  80)  that 
established  schedules  for  developing 
"  new  and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedide  was  the 
Hazardous  Waste  Treatment  Industry. 

The  Natural  Resources  Defense 
Council  (NRDC)  and  Public  Citizen.  Inc. 
filed  suit  against  the  Agency,  alleging 
violation  of  Section  304(m)  and  other 
statutory  authorities  requiring 
promulgation  of  effluent  guidelines 
(NRDC  et  al.  v.  Reilly,  Civ.  No.  89-2980 
(D.D.C.)).  Under  the  terms  of  the  consent 
decree  in  that  case,  as  amended,  EPA 
agreed,  among  other  things,  to  propose 
effluent  guidelines  for  the  "Landfills 
and  Industrial  Waste  Combusters" 
category  by  November  1997  and  final 
action  by  November  1999.  Although  the 
Consent  Decree  lists  "Landfills  and 
Industrial  Waste  Combusters"  as  a 
single  entry,  EPA  is  publishing  separate 
regulations  for  Industrial  Waste 
Combusters  and  for  Landfills. 

C.  Brief  History  of  Landfills  Industry 
and  Proposed  Guidelines 

The  growth  of  the  landfills  industry  is 
a  direct  result  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  subsequent  EPA  and  State 
regulations  that  establish  the  conditions 
under  which  solid  waste  may  be 
disposed.  The  implementation  of  the 
increased  control  measures  required  by 
RCRA  has  had  a  number  of  ancillary 
effects  on  the  landfill  industry.  On  the 
one  hand,  it  has  forced  many  landfills 
to  close  because  they  lacked  adequate 
on-site  controls  to  protect  against 
migration  of  hazardous  constituents 
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from  the  landfill,  and  it  was  not 
economical  to  upgrade  the  landfill 
facility.  As  a  result,  a  large  number  of 
landfills,  especially  facilities  serving 
small  populations,  have  closed  rather 
than  incur  the  significant  expense  of 
upgrading. 

Conversely,  large  landfill  operations 
have  taken  advantage  of  economies  of 
scale  by  serving  wide  geographic  areas 
and  accepting  an  increasing  portion  of 
the  nation's  solid  waste.  For  example, 
responses  to  EPA's  Waste  Treatment 
Industry  Survey  indicated  that  75 
percent  of  the  nation's  municipal  solid 
waste  is  deposited  in  large  landfills 
representing  only  25  percent  of  the 
landfill  population. 

EPA  has  identified  several  trends  in 
the  waste  disposal  industry  that  may 
increase  the  quantity  of  leachate 
produced  by  landfills.  More  stringent 
RGRA  regulation  and  the  restrictions  on 
the  management  of  wastes  have 
increased  the  amount  of  waste  disposed 
at  landfills  as  well  as  the  number  of 
facilities  choosing  to  send  wastes  off- 
site  to  commercial  facilities  in  lieu  of 
pursuing  on-site  management  options. 
This  will  increase  treated  leachate 
discharges  from  the  nation's  landfills, 
thus  potentially  putting  at  risk  the 
integrity  of  the  nation's  waters.  Further, 
as  a  result  of  the  increased  number  of 
leachate  collection  systems,  the  volume 
of  leachate  requiring  treatment  and 
disposal  has  greatly  increased. 

On  February  6,  1998,  EPA  proposed 
Clean  Water  Act  (CWA)  national 
effluent  limitations  guidelines  and 
pretreatment  standards  for  wastewater 
discharges  from  landfill  facilities 
regulated  under  Subtitle  C  or  Subtitle  D 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  63  FR  6425. 

The  proposed  regulation  divided  the 
landfills  industry  into  two 
subcategories:  (1)  RCRA  Subtitle  C 
Hazardous  Waste  Landfill  Subcategory, 
and  (2)  RCRA  Subtitle  D  Non-Hazardous 
Waste  Landfill  Subcategory.  For  the 
RCRA  Subtitle  C  subcategory,  EPA 
proposed  BPT,  BAT,  BCT,  and  NSPS 
concentration-based  limitations  for  15 
pollutants:  BOD5,  TSS,  ammonia, 
arsenic  (total),  chromium  (total),  zinc 
(total),  alpha-terpineol,  aniline, 
benzene,  benzoic  acid,  naphthalene,  p- 
cresol,  phenol,  pyridine,  and  toluene; 
EPA  also  proposed  limitations  for  pH. 
For  PSES  and  PSNS  for  the  hazardous 
waste  landfill  subcategory,  EPA 
proposed  pretreatment  standards  for  six 
pollutants:  ammonia,  alpha-terpineol, 
aniline,  benzoic  acid,  p-cresol,  and 
toluene. 

For  the  RCRA  Subtitle  D  subcategory, 
EPA  proposed  BPT,  BAT,  BCT,  and 
NSPS  concentration-based  limitations 


for  nine  parameters.  These  were  BOD5, 
TSS,  ammonia,  zinc  (total),  alpha- 
terpineol,  benzoic  acid,  p-cresol, 
phenol,  toluene;  EPA  also  proposed 
limitations  for  pH.  EPA  did  not  propose 
PSES  or  PSNS  for  the  RCRA  SubtiUe  D 
subcategory. 

As  proposed,  the  guidelines  would 
not  apply  to  wastewater  discharges  from 
captive  landfills  located  at  industrial 
facilities  under  certain  conditions.  The 
guidelines  did  not  apply  if  the 
industrial  facility  commingled  landfill 
process  wastewater  with  non-landfill 
process  wastewater  for  treatment, 
provided  that  the  landfill  received  only 
waste  generated  on-site  or  waste 
generated  from  a  similar  activity  at 
another  facility  under  the  same 
corporate  structure.  Further,  the 
proposed  regulation  did  not  apply  to 
wastewater  discharges  associated  with 
treatment  of  contaminated  ground  water 
from  hazardous  and  non-hazardous 
landfills. 

EPA  solicited  public  comment  on  the 
proposed  rule;  the  comment  period  was 
open  from  February  6  to  May  7, 1998. 
Section  [X]  describes  the  major 
comments  on  the  proposed  rule  and 
EPA's  responses.  "The  public  record 
includes  a  comment  summary  and 
response  document  for  this  rulemaking. 

m.  The  Final  Landfills  Effluent 
Limitations  Guidelines  and  Standards 

This  section  discusses  the 
applicability  of  the  final  rule,  the 
landfill  wastewater  flows  subject  to  the 
rule,  regulatory  options  considered,  and 
the  rationale  for  the  selected  technology 
options. 

A.  Overview  of  Final  Rule 

Today  EPA  is  promulgating 
technology-based  effluent  limitations  for 
wastewater  discharges  to  navigable 
waters  associated  with  the  operation  of 
new  and  existing  hazardous  and  non- 
hazardous  landfill  facilities  regulated 
under  Subtitle  C  or  Subtitle  D  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  decided  to  promulgate 
effluent  limitation  guidelines  using  the 
same  subcategorization  approach 
outlined  in  the  proposal.  For  the  RCRA 
Subtitle  C  subcategory,  EPA  is 
promulgating  BPT.  BAT,  BCT.  and 
NSPS  (BPT/BCT/BAT/NSPS)  limitations 
for  fourteen  parameters.  These  are 
BOD5,  TSS.  ammonia,  arsenic  (total), 
chromium  (total),  zinc  (total),  alpha' 
terpineol,  aniline,  benzoic  acid, 
naphthalene,  p-cresol,  phenol,  pyridine, 
and  pH.  For  the  RCRA  Subtitle  D 
subcategory,  EPA  is  promulgating  BPT/ 
BCT/BAT/NSPS  limitations  for  nine 
parameters.  These  are  BODs,  TSS, 
ammonia,  zinc  (total),  alpha-terpineol, 


benzoic  acid,  p-cresol,  phenol,  and  pH. 
Chapter  7  of  the  Technical  Development 
Document  describes  in  detail  EPA's 
selection  of  pollutants  to  regulate.  The 
final  rule  does  not  establish  PSES  or 
PSNS  for  either  subcategory. 

B.  Applicability  and  Scope  of  the  Final 
Rule 

Today's  final  effluent  limitations 
guidelines  and  standards  cover 
pollutants  in  wastewater  discharges 
associated  only  with  the  operation  and 
maintenance  of  those  landfills  regulated 
under  Subtitles  C  and  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).'  The  rule  applies  to  wastewater 
generated  at  active  landfills  subject  to 
Subtitle  C  of  RCRA  and  Subtitle  C 
landfills  that  closed  adter  November  19, 
1980.  the  effective  date  of  40  CFR  Part 
265.  The  guidelines  do  not  apply  to 
discharges  of  landfill  wastewater 
associated  with  hazardous  landfills  that 
went  into  a  permanently  inactive  status 
[i.e.,  they  were  not  receiving  any  more 
waste)  before  the  effective  date  of  40 
CFR  Part  265.  Similarly,  the  rule  applies 
to  wastewater  generated  at  active 
landfills  subject  to  Subtitle  D  of  RCRA 
and  Subtide  D  landfills  that  closed  after 
October  15,  1979,  the  effective  date  of 
40  CFR  Part  257.  The  guidelines  do  not 
apply  to  discharges  of  landfill 
wastewater  associated  with  non- 
hazardous  landfills  that  went  into  a 
permanently  inactive  status  (i.e.,  they 
were  not  receiving  any  more  waste) 
before  the  effective  date  of  40  CFR  Part 
257. 

Furthermore,  this  rule  does  not  apply 
to  wastewater  discharges  associated 
with  the  operation  and  maintenance  of 
land  application  or  treatment  units, 
surface  impoundments,  underground 
injection  wells,  waste  piles,  salt  dome  or 
bed  formations,  underground  mines, 
caves  or  corrective  action  units.  ^ 
Additionally,  this  guideline  does  not 
apply  to  waste  transfer  stations,  or  any 
wastewater  not  directly  attributed  to  the 
operation  and  maintenance  of  Subtitle  C 
or  Subtitle  D  landfill  units. 
Consequently,  wastewater  such  as  that 
generated  in  off-site  washing  of  vehicles 
used  in  landfill  operations  is  not  within 
the  scope  of  this  guideline. 


-  EPA's  Subtitle  C  and  Subtitle  D  regulations 
define  iandfill".  See  40  CTR  257.2.  258.2 
("municipal  solid  waste  landfiH")  and  260.10. 
Permitted  Subtitle  C  landfills  are  authorized  to 
accept  hazardous  wastes  as  defined  in  40  CFR  Part 
261.  Subtitle  D  landfills  are  authorized  to  receive 
municipal,  commercial  or  industrial  waste  that  is 
not  hazardous  (as  well  as  hazardous  waste  excluded 
from  regulation  under  Subtitle  CJ. 

^  These  terms  are  defined  at  40  CFR  257.2  and 
260.10. 
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1.  Captive  Land  ills 

In  developing  the  proposed 
guidelines,  an  iriportant  question  EPA 
addressed  was  h  ow  to  treat  landHll 
leachate  generat  ;d  at  a  landfill  that  is 
associated  with  m  industrial  or 
commercial  ope  ation — so-called 
"captive"  landfi  Is.  Currently,  in  the 
case  of  wastewa  er  sources  that  are  not 
subject  to  effluei  it  limitations  guidelines 
and  standards,  T  PDES  permit  writers 
must  impose  liniitations  on  discharges 
of  these  wastewi  iter  sources  that  are 
developed  on  a  i  :ase-by-case,  best 
professional  jud  jment  (BPJ)  basis. 
Similarly,  an  in(  irect  discharger  may 
not  introduce  ai  y  pollutants  to  a  POTW 
from  these  sour(  es  that  will  pass 
through  or  inter  ere  with  the  POTW's 
operations.  Generally,  each  POTW  is 
required  to  deve  lop  a  pretreatment 
program  and  en  brce  the  prohibition  on 
pass  through  an  i  interference  through 
specific  local  lii  lits. 

EPA  initially  i  :onsidered  development 
of  effluent  guid(  lines  to  address  any 
landfill  discharj  ing  directly  to  surface 
waters  of  the  Ui  ited  States  or 
introducing  pol  utants  into  a  POTW. 
Consequently,  I  PA's  technical 
evaluation  for  tl  e  proposal  included  an 
assessment  of  vi  rtually  all  landfill 
facilities  which  collect  wastewater  as  a 
result  of  landfil  ing  operations.  EPA 
proposed  to  exc  ude  wastewater 
discharges  from  captive  landfills  located 
at  industrial  fac  lities  in  specific 
circumstances,  n  the  proposal,  a 
captive  landfill  would  not  have  been 
subject  to  the  gi  idelines  (1)  if  it 
commingled  lar  dfill  process  wastewater 
with  non-landfi  1  process  wastewater  for 
treatment,  and  (2)  the  landfill  received 
only  waste  gene  rated  on-site  or  waste 
generated  from  i  similar  activity  at 
another  facility  under  the  same 
corporate  struct  Lire. 

EPA  now  det(  rmined  that  these 
requirements  ai  s  too  restrictive  and 
therefore  the  Aj  ency  has  decided  not  to 
include  captive  landfills  within  the 
scope  of  this  gu  deline  except  in  a 
limited  number  of  circumstances.  The 
Agency  wants  t )  stress,  however,  that 
the  effect  of  tod  jy's  decisions  is  not  to 
allow  these  was  tewater  sources  to 
escape  treatmer  t.  Landfill  wastewater  at 
captive  facilities  is  and  will  remain 
subject  to  treatr  lent  and  controls  on  its 
discharge.  The  ]WA  requires 
wastewater  disc  harges  to  meet 
technology-bas(  id  effluent  limitations  on 
the  discharge  w  hether  the  mechanism 
for  imposing  th  3se  limitations  is  EPA- 
established  nat  onal  effluent  limitations 
guidelines  or  a  jermit  writer's 
imposition  on  j  case-by-case  basis  of 
BPJ  limitations  In  like  manner,  in  order 


to  prevent  pass  through  or  interference, 
indirect  dischargers  must  limit  their 
introduction  of  pollutants  to  a  POTW 
whether  EPA  has  established  national 
categorical  pretreatment  standards  for 
the  discharge  or  a  POTW  has 
established  local  limits. 

The  following  describes  the 
applicability  of  the  final  rule  to  captive 
landfills.  The  final  rule  does  not  apply 
to  discharges  of  landfill  wastewater 
from  captive  landfills  so  long  as  one  or 
more  of  the  following  conditions  are 
met: 

— The  captive  landfill  is  operated  in 
conjunction  with  other  industrial  or 
commercial  operations,  and  it  only 
receives  wastes  generated  by  the 
industrial  or  commercial  operation 
directly  associated  with  the  landfill. 

— The  landfill  is  operated  in 
conjunction  with  other  industrial  or 
commercial  operations  and  it  receives 
both  wastes  generated  by  the  industrial 
or  commercial  operation  directly 
associated  with  the  landfill  as  well  as 
other  wastes  and  the  other  wastes 
received  for  landfill  disposal  are 
generated  by  a  facility  that  is  subject  to 
the  same  provisions  in  40  CFR 
Subchapter  N  as  the  receiving  facility 
directly  associated  with  the  landfill. 

— The  landfill  is  operated  in 
conjunction  with  other  industrial  or 
commercial  operations  and  it  receives 
wastes  generated  by  the  industrial  or 
commercial  operation  directly 
associated  with  the  landfill  as  well  as 
other  wastes  and  the  other  wastes  are 
similar  in  natxne  to  the  wastes  generated 
by  the  industrial  or  commercial 
operation  directly  associated  with  the 
landfill. 

— The  landfill  is  operated  in 
conjimction  with  a  Centralized  Waste 
Treatment  (CWT)  facility  subject  to  40 
CFR  Part  437  so  long  as  the  CWT  facility 
commingles  the  landfill  wastewater 
with  other  non-landfill  wastewater  for 
treatment.  If  a  CWT  facility  discharges 
landfill  wastewater  separately  from 
other  CWT  wastewater  or  commingles 
the  wastewater  from  its  landfill  only 
with  wastewater  from  other  landfills, 
then  the  landfill  discharge  is  subject  to 
this  part. 

— The  landfill  is  operated  in 
conjunction  with  other  industrial  or 
commercial  operations,  and  it  receives 
wastes  from  public  service  activities  (as 
defined  in  Appendix  A)  and  the  landfill 
does  not  receive  a  fee  or  other 
remuneration  for  the  disposal  service. 
For  the  final  rule.  EPA  has  modified 
the  proposal  to  remove  the  requirement 
that  a  facility  must  commingle  its 
wastewater  from  a  captive  landfill  with 
the  facility's  non-landfill  process 
wastewater  for  treatment  in  order  not  to 


be  subject  to  the  landfills  effluent 
guideline,  in  most  circumstances.  For 
the  reasons  described  in  detail  below, 
EPA  did  not  remove  the  commingling 
requirement  for  CWTs.  In  addition,  EPA 
also  changed  the  conditions  under 
which  captive  landfills  may  accept  off- 
site  wastes  and  not  be  subject  to  this 
guideline. 

In  the  proposal,  EPA  stated  that  the 
commingling  requirement  ensures  that 
wastewater  from  capUve  landfills  will 
undergo  adequate  treatment  (treatment 
that  is  comparable  to  the  level  of 
treatment  that  would  be  required  by  the 
landfills  effluent  guideline)  prior  to 
discharge.  EPA  determined  that  the 
commingling  of  landfill  wastewater 
with  industrial  wastewater  for  treatment 
was  an  unnecessary  requirement  to 
impose  in  nationally  applicable 
regulations  for  the  reasons  discussed 
below.  Permit  writers  are  establishing 
appropriate  limits  on  these  discharges 
by  either  applying  the  effluent 
limitations  guidelines  applicable  to  the 
associated  industrial  activity  to  the 
discharge  or  developing  other  BPJ 
limitations.  EPA  recommends  that 
permit  writers  use  this  guideline  when 
developing  these  BPJ  limitations. 

From  the  information  developed  by 
the  Agency  for  this  rulemaking  and 
confirmed  by  comments  on  thff 
proposal,  EPA  has  concluded  that 
landfill  wastewater  generated  by  captive 
landfills  operated  in  conjunction  with 
cind  receiving  the  bulk  of  their  waste 
from  an  industrial  or  commercial 
operation  will  have  a  similar  pollutant 
profile  to  the  wastewater  generated  in 
the  industrial  or  commercial  operation. 
EPA  has  further  concluded  that  the 
wastewater  generated  by  landfill 
operations  at  most  of  the  captive 
facilities  are  already  subject  to  effluent 
guidelines.  In  the  circumstances  in 
which  the  wastewater  is  not  expressly 
subject  to  effluent  guidelines,  EPA  has 
determined  that  permit  writers  generally 
impose  BPI  limitations  on  the  discharge 
of  landfill  wastewater  that  are  similar  to 
the  limitations  applicable  to  the 
discharge  of  industrial  process 
wastewater  whether  commingled  or  not. 
EPA  has  compared  the  wastewater 
treatment  technologies  employed  at 
many  of  the  industrial  facilities 
operating  landfills  in  conjunction  with 
the  industrial  or  commercial  operations 
to  the  treatment  technologies  that  EPA 
used  as  the  basis  for  the  BPT/BAT  limits 
in  this  effluent  guideline.  The  Agency's 
review  of  such  situations  shows  that  the 
landfill  wastewater  receives  treatment 
that  is  comparable  or  better  than  the 
level  of  treatment  that  would  be 
required  by  the  landfills  effluent 
guideline. 
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Consequently,  EPA  has  decided  to 
eliminate  the  requirement  of 
commingling  as  a  condition  for  a 
captive  landfill  not  to  be  subject  to 
landfill  limitations  and  standards 
(except  in  the  case  of  CWTs).  EPA  has 
concluded  that  landfill  wastewater  at 
captive  landfills  is  now  and  will 
continue  to  receive  adequate  treatment 
because  the  landfill  wastewater 
generally  must  meet  the  same  effluent 
limitations  that  would  have  been 
required  had  the  waste  streams  been 
commingled.  In  cases  where  the  permit 
writer  is  establishing  BPJ  limitations  for 
the  discharge  of  captive  landfill 
wastewater  that  is  not  commingled  for 
treatment,  the  permit  writer  should  look 
at  the  effluent  guidelines  applicable  to 
the  associated  industrial  operation  and 
the  effluent  guidelines  being 
promulgated  today  for  potential 
guidance  in  setting  those  limitations. 

Because  of  the  natine  of  most  CWTs, 
EPA  determined  that  the  reasons  that 
generally  supported  exclusion  of  other 
captive  landfills  would  not  apply  in  the 
case  of  CWTs.  As  explained  above,  EPA 
concluded  that  a  captive  landfill  which 
only  received  wastes  generated  in  an 
industrial  or  commercial  operation 
directly  associated  with  the  landfill  or 
similar  wastes  would  generate  a 
leachate  with  a  similar  pollutant  profile 
to  the  other  wastewater  streams 
produced  at  the  industrial  operation.  In 
such  circumstances,  the  data  reviewed 
by  EPA  showed  that  the  landfill 
wastewater  and  other  industrial 
wastewater  are  generally  commingled 
for  treatment  and  subject  to  the  same 
discharge  limitations.  In  these 
circumstances,  it  was  appropriate  not  to 
subject  the  landfill  wastestream  to  this 
guideline. 

Because  a  CWT,  by  its  very  nature, 
may  generate  a  wide  array  of  different 
solid  wastes  for  landfill  disposal,  it  may 
generate  a  leachate  that  varies 
significantly  from  other  streams  being 
treated  at  the  CWT  at  the  time  the 
leachate  is  collected.  Therefore,  EPA 
concluded  that  the  basis  for  the 
exclusion — the  similarity  in 
wastewater — would  not  necessarily 
apply  in  the  case  of  CWTs.  EPA  decided 
that,  in  order  to  ensure  that  the  CWT 
landfill  wastewater  is  treated 
adequately,  that  the  landfill  wastewater 
from  a  CWT  landfill  should  be 
commingled  with  other  CWT 
wastewater  for  treatment. 

Based  on  comments  received,  the 
Agency  also  determined  that  the 
requirement  in  the  proposal  that  solid 
wastes  deposited  in  the  captive  landfill 
must  either  be  generated  on-site  or  from 
an  off-site  facility  imder  the  same 
corporate  structure  was  too  restrictive 


and  could  often  prohibit  a  company 
from  safely  and  properly  disposing  of 
solid  wastes  accepted  from  tolling, 
remediation,  product  stewardship,  and 
public  service  activities. 

In  the  proposal,  EPA  narrowly  limited 
the  universe  of  captive  landfills  that  fall 
outside  the  scope  of  this  rule  to  captive 
landfills  that  only  accepted  wastes  from 
on-site  or  from  off-site  facilities  under 
the  same  corporate  structure.  The  reason 
for  this  was  essentially  to  ensure  that 
the  captive  landfills  were  only  accepting 
wastes  that  would  be  similar  to  those 
wastes  generated  on-site.  This  in  turn 
would  provide  some  degree  of  assurance 
that  the  leachate  generated  from  these 
wastes  would  be  compatible  with  the 
on-site  industrial  wastewater  treatment. 
However,  from  the.comments  submitted 
on  this  issue,  EPA  determined  this 
waste  acceptance  criterion  for  the 
captive  exclusion  was  too  restrictive. 
Those  commenting  on  this  issue 
identified  several  waste  acceptance 
practices  that  are  commonly  used  by 
captive  landfills  that  would  not  meet 
the  proposed  exclusion  criteria  but  are 
consistent  with  EPA's  objective  that 
landfill  leachate  receive  treatment 
compatible  with  its  expected 
constituents.  Many  of  these  current 
waste  disposal  practices  are  activities 
that  EPA  encourages,  and  therefore  EPA 
has  revised  the  exclusion  criteria 
pertaining  to  waste  acceptance  for 
captive/intracompany  landfills  in  order 
to  accommodate  these  disposal 
practices. 

Specifically,  several  commenters 
requested  that  EPA  broaden  the  criteria 
for  determining  those  captive  landfills 
that  fall  outside  the  scope  of  this  rule  to 
include  waste  acceptance  from  tolling 
and  contract  manufacturers,  product 
stewardship,  company  partnerships, 
and  remediation  activities.  EPA 
concluded  that  waste  disposal  at  captive 
landfills  from  these  types  of  activities 
will,  in  most  cases,  resuilt  in  leachate 
that  will  be  adequately  controlled 
through  the  implementation  of 
categorical  or  BPJ  limitations  at  the 
facility.  However,  EPA  remains 
concerned  that  there  are  circumstances 
in  which  inter-company  waste  products 
deposited  in  the  landfill  may  result  in 
contaminants  in  the  leachate  that  may 
not  be  compatible  with  the  existing 
industrial  wastewater  treatment  system 
or  may  not  be  covered  adequately  by  the 
existing  industrial  effluent  guideline. 
Therefore,  one  of  the  alternative 
conditions  for  the  revised  applicability 
provisions  of  the  guideline  described 
above  for  captive  landfills  provides  that 
waste  accepted  at  the  captive  landfill 
must  be  of  a  similar  natiu-e  to  the  wastes 
generated  at  the  operation  with  the 


associated  landfill.  Thus,  the  permitting 
authority  must  determine  that  wastes 
accepted  for  disposal  at  a  captive 
.  landfill  are  of  a  similar  nature  to  the 
waste  generated  at  the  facility  directly 
associated  with  the  captive  landfill. 
Factors  that  the  permit  vmter  should 
consider  in  determining  whether  a 
waste  is  similar  are  described  at  Section 

(vnii. 

In  addition,  commenters  also 
requested  that  EPA  include  the 
acceptance  of  wastes  for  disposal  as  a 
public  service  as  a  category  of  landfill 
practices  that  qualify  for  the  captive 
exclusion.  EPA  agrees  and  has  included 
such  a  provision.  EPA  applauds  the 
efforts  of  manufacturing  faciUties  who    , 
provide  members  of  their  communities  ♦ 
with  a  cost  effective  and 
environmentally  safe  means  for 
disposing  of  their  solid  waste. 
Therefore,  in  the  final  rule,  EPA 
determined  that  this  rule  shall  not  apply 
to  those  landfills  operated  in 
conjunction  with  other  industrial  or 
commercial  operations  which  receive 
other  wastes  from  public  service 
activities  so  long  as  the  company 
owning  the  landfill  does  not  receive  a 
fee  or  other  remuneration  for  the 
disposal  service.  EPA's  decision  not  to 
subject  captive  landfills  that  accept  off- 
site  wastes  for  disposal  as  a  public 
service  is  not  inconsistent  with  its 
decision  generally  to  condition  non- 
applicability  on  the  similarity  of  wastes 
accepted  for  disposal.  Based  on  its 
review  of  data  collected  for  this 
guideline  and  comments  received,  EPA 
concluded  that  the  quantity  of  wastes 
accepted  for  disposal  as  a  public  service 
would  not  in  any  measurable  way  affect 
the  pollutant  profile  of  the  leachate 
generated  by  die  landfill  even  if 
dissimilar.  Of  course,  these  wastewater 
flows  still  remain  subject  to  treatment  to 
achieve  BPJ  permit  limits  reflecting  the 
landfill  contribution  to  the  facility 
discharge. 

The  Agency  has  determined  that 
whether  captive  landfills  accepting 
wastes  from  off-site  or  from  a  company 
not  within  the  same  corporate  structure 
on  a  non-commercial  basis  should  be 
subject  to  the  landfills  effluent  guideline 
should  hinge  on  the  ability  of  the 
captive  lerndfill  to  handle  the  waste  in 
an  appropriate  manner.  Therefore,  the 
Agency  concluded  that  waste 
acceptance  criterion  for  determining 
those  captive  landfills  that  fall  outside 
the  scope  of  this  rule  should  be  based 
on  the  similarity  of  the  waste  accepted 
for  disposal  from  another  facility  to  the 
waste  generated  by  the  industrial  or 
commercial  operation  directly 
associated  with  the  landfill.  In  the  case 
of  captive  landfills  treating  similar 
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microbial  activity  within  the  landfill 
and  must  be  removed  to  avoid 
hazardous,  explosive  conditions.  In  gas 
collection  systems,  gases  containing 
high  concentrations  of  water  vapor 
condense  in  traps  staged  throughout  the 
gas  collection  network.  The  gas 
condensate  may  contain  volatile,  semi- 
volatile,  and  metal  compounds  and 
usually  accounts  for  a  relatively  small 
percentage  of  flow  from  a  landfill. 

c.  Drained  Free  Liquids  are  aqueous 
wastes  drained  from  waste  containers 
(e.g.  drums,  trucks)  or  wastewater 
resulting  from  waste  stabilization  prior 
to  landfilling.  Landfills  which  accept 
containerized  waste  may  generate  this 
type  of  wastewater.  Wastewater 
generated  from  these  waste  processing 
activities  is  collected  and  usually 
combined  with  other  landfill  generated 
wastewater  for  treatment  at  the 
wastewater  treatment  plant. 

d.  Truck/Equipment  Washwater  is 
generated  during  either  truck  or 
equipment  washes  at  landfills.  During 
routine  maintenance  or  repair 
operations,  trucks  and/or  equipment 
used  within  the  landfill  (e.g.,  loaders, 
compactors,  or  dump  trucks)  are  washed 
and  the  resultant  wastewater  is 
collected  for  treatment.  In  addition,  it  is 
common  practice  for  many  facilities  to 
wash  the  wheels,  body,  and 
undercarriage  of  trucks  used  to  deliver 
the  waste  to  the  open  landfill  face  upon 
leaving  the  landfill.  On-site  wastewater 
treatment  equipment  and  storage  tanks 
are  also  periodically  cleaned. 

e.  Laboratory-Derived  Wastewater  is 
generated  from  on-site  laboratories 
which  characterize  incoming  waste 
streams  and  monitor  on-site  treatment 
performance. 

f.  Contaminated  storm  water  is  storm 
water  which  comes  in  direct  contact 
with  landfill  wastes,  the  waste  handling 
and  treatment  areas,  or  wastewater  that 
is  subject  to  the  limitations  and 
standards.  Some  specific  areas  of  a 
landfill  that  may  produce  contaminated 
storm  water  include  (but  are  not  limited 
to)  the  open  face  of  an  active  landfill 
with  exposed  waste  (no  cover  added), 
the  areas  around  wastewater  treatment 
operations,  trucks,  equipment  or 
machinery  that  has  been  in  direct 
contact  with  the  waste,  and  waste 
dumping  areas. 

g.  Non-contaminated  storm  water 
includes  storm  water  which  does  not 
come  in  direct  contact  with  landfill 
wastes,  the  waste  handling  and 
treatment  areas,  or  wastewater  that  are 
subject  to  the  limitations  emd  standards. 
Non-contaminated  storm  water  includes 
storm  water  which  flows  off  the  cap, 
cover,  intermediate  cover,  daily  cover, 
and/or  final  cover  of  the  landfill. 


EPA  received  extensive  comments  on 
its  proposal  to  include  contaminated 
storm  water  as  a  regulated  waste  stream 
under  the  landfills  effluent  guidelines. 
Several  commenters  stated  that 
contaminated  storm  water  (storm  water 
that  comes  into  contact  with  solid  waste 
at  the  landfill  site)  should  not  be  subject 
to  the  landfills  effluent  limitations 
guidelines  because  this  is  already 
covered  by  the  Final  National  Pollutant 
Discharge  Elimination  System  Storm 
Water  Multi-sector  General  Permit 
(MSGP)  for  Industrial  Activities  (60  FR 
50803). 

The  Storm  Water  Pollution  Prevention 
Plan  (SWPPP)  required  by  the  storm 
water  MSGP  or  an  authorized  State's 
equivalent  general  permit  requires 
landfill  facilities  to  identify  all  of  the 
sources  of  storm  water  contamination  at 
the  landfill  and  then  implement 
measuires  and  controls  (such  as  good 
housekeeping  for  materials  storage, 
sediment  and  erosion  controls — 
particularly  from  intermediate  and  final 
covers)  in  an  effort  to  prevent  storm 
water  contamination.  EPA  believes  that 
the  storm  water  MSGP  (or  an  authorized 
State's  equivalent  general  permit) 
adequately  controls  pollutants  from 
storm  water  runoff  from  covered  areas  of 
the  landfill. 

Covered  areas  of  the  landfill  include 
the  following:  capped,  final  cover, 
intermediate  cover,  and  daily  cover 
areas.  The  Agency  believes  that  the 
SWPPP  and  the  monitoring 
requirements  in  the  storm  water  MSGP 
provide  adequate  controls  for  reducing 
the  level  of  pollutants  in  storm  water 
from  these  areas  of  landfills. 

EPA  recognizes  that  there  may  be 
some  incidental  contact  with  wastes 
when  storm  water  flows  over  a  daily  or 
intermediate  cover.  However,  EPA 
concluded  that  such  contact  will  not 
lead  to  any  meaningful  "contamination" 
of  the  storm  water  so  long  as  the  landfill 
complies  with  the  requirements  of  the 
storm  water  MSGP  or  an  authorized 
State's  equivalent  general  permit.  For 
example,  the  Best  Management  Practices 
(BMPs)  outlined  in  Table  1^1  and  L-2 
of  the  storm  water  MSGP  (60  FR  50940) 
and  the  monitoring  requirements  in 
Table  L-5  and  L-6  for  TSS  and  total 
recoverable  iron  (60  FR  50943)  provide 
adequate  controls  for  the  pollutants  that 
would  most  likely  be  associated  with 
runoff  from  covered  areas  of  non- 
hazardous  landfills. 

Similarly,  for  hazardous  landfills, 
BMPs  and  monitoring  requirements 
outlined  in  Table  K-2  (60  FR  50935) 
and  Table  K-3  (60  FR  50936), 
respectively,  also  require  controls  for 
pollutants  associated  with  runoff  from 
covered  areas  of  a  landfill.  In  EPA's 
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view,  BMPs  provide  a  fair  degree  of 
control  of  these  pollutants  and  the 
monitoring  requirements  of  the  MSGP 
provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan. 

As  part  of  the  Agency's  continuing 
effort  to  improve  its  environmental  and 
pollution  control  programs,  EPA  has 
concluded  that,  although  the  MSGP 
provides  some  control  for  contaminated 
storm  water  runoff,  the  landfills  effluent 
limitations  guidelines  provide  a  more 
comprehensive  level  of  control  for  storm 
water  runoff  that  has  come  in  direct 
contact  with  solid  waste,  waste 
handling  and  treatment  areas,  or 
wastewater  flows  that  are  controlled 
under  this  rule.  Although  the  storm 
water  MSGP  considered  circimistances 
in  which  untreated  leachate  may  be 
incidently  commingled  with  storm 
water,  the  Agency  explicitly 
acknowledged  in  the  MSGP  that 
insufficient  data  were  available  to 
establish  numeric  limits  for  storm  water 
that  might  be  contaminated  based  on    • 
best  available  technology  for  municipal 
solid  waste  landfills  (MSWLFs)  {60  FR 
50942),  non-hazardous  industrial 
landfills  (60  FR  50943),  and  hazardous 
landfills  (60  FR  50935). 

However,  EPA  has  now  concluded 
that  the  data  collected  in  support  of  the 
landfills  effluent  limitations  guidelines 
provide  the  basis  for  establishing 
appropriate  numeric  limitations  for      '  • 
contaminated  storm  water.  EPA 
specifically  noted  in  the  preamble  for 
the  storm  water  MSGP  that  it  was 
developing  these  guidelines  and  that 
where  the  guidelines  applied  to 
discharges,  facilities  must  comply  with 
them.  (60  FR  50942).  In  addition,  EPA 
intends  to  propose  a  reissuance  of  the 
storm  water  MSGP  which  would 
include  the  promulgated  landfills 
effluent  limitations  for  contaminated 
storm  water  (as  defined  by  these 
guidelines). 

EPA  fully  explains  its  rationale  for 
including  contaminated  storm  water  as 
a  regulated  wastewater  for  the  landfills 
effluent  guideline  in  the  Comment 
Response  document  foimd  in  the 
Landfills  Public  Record. 

h.  Contaminated  ground  water  is 
water  below  the  land  surface  in  the  zone 
of  saturation  which  has  been 
contaminated  by  landfill  leachate.  For 
the  final  rule,  EPA  has  not  included 
within  the  scope  of  regulated  flows 
groimd  water  which  has  been 
contaminated  by  a  landfill  and  is 
collected  and  discharged.  The  reasons 
for  this  decision  are  as  follows. 

During  development  of  the  rule,  EPA 
considered  whether  it  should  also 
include  contaminated  ground  water 


flows  within  the  scope  of  this  guideline. 
Historically,  many  landfill  operations 
have  caused  the  contamination  of  local 
ground  water,  mostly  as  a  result  of 
leakage  from  unlined  landfill  units  in 
operation  prior  to  the  minimum 
technology  standards  for  landfills 
established  by  RCRA  Subtitle  C  and  D 
regulations.  Subsequently,  State  and 
Federal  action  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA)  has  required  facilities  to 
clean  up  contaminated  groimd  water.  In 
many  cases  this  has  resulted  in  the 
collection,  treatment  and  discharge  of 
treated  ground  water  to  surface  waters. 
In  addition,  in  the  case  of  RCRA  Subtide 
C  hazardous  waste  landfills  and 
municipal  solid  waste  landfills 
(MSWLFs),  applicable  regulatory 
standards  require  ground  water 
monitoring  and  post-closure  care  and,  in 
the  event  of  ground  water 
contamination,  corrective  action 
measures.  These  requirements  may  also 
result  in  treatment  of  contaminated 
ground  water  by  such  landfill  facilities. 

EPA  evaluated  flows,  pollutant 
concentrations,  treatment  in  place,  and 
current  treatment  standards  for 
discharges  of  contaminated  ground 
water  from  landfills.  From  this 
evaluation,  EPA  concluded  that 
pollutants  in  contaminated  ground 
water  flows  are  often  very  dilute  or  are 
treated  to  very  low  levels  prior  to 
discharge.  EPA  concluded  that,  whether 
as  a  result  of  corrective  action  measures 
taken  pursuant  to  RCRA  authority  or 
State  action  to  clean  up  contaminated 
landfill  sites,  landfill  discharges  of 
treated  contaminated  ground  water  are 
being  adequately  controlled. 
ConsequenUy,  further  regulation  under 
this  rule  would  be  redundant  and 
uimecessary. 

EPA  is  aware  that  there  are  landfill 
facilities  that  collect  and  treat  both 
landfill  leachate  and  contaminated 
ground  water  flows.  In  the  case  of  such 
facilities,  EPA  has  concluded  that 
decisions  regarding  the  appropriate 
discharge  limits  should  be  left  to  the 
judgment  of  the  permit  writer.  As 
indicated  above,  contaminated  ground 
water  may  be  very  dilute  or  may  have 
characteristics  similar  in  nature  to 
leachate.  In  cases  where  the  ground 
water  is  very  dilute  the  Agency  is 
concerned  that  contaminated  ground 
water  may  be  used  as  a  dilution  flow.  In 
these  cases,  the  permit  writer  should 
develop  BPJ  permit  limits  based  on 
separate  treatment  and/or  discharge  of 
the  ground  water  flows  or  develop  BPT/ 
BAT  limits  based  on  a  flow-weighted 
building  block  approach  in  order  to 
prevent  dilution  of  the  regulated 


leachate  flows.  However,  in  cases  where 
the  ground  water  may  exhibit 
characteristics  similar  to  leachate, 
commingled  treatment  is  appropriate 
because  it  is  more  cost  effective  and 
environmentally  beneficial  than 
separate  treatment.  EPA  recommends 
that  the  permit  writer  consider  the 
characteristics  of  the  contaminated 
groimd  water  before  making  a 
determination  if  commingling  ground 
water  and  leachate  for  treatment  is 
appropriate.  See  Section  [VIII]. 
i.  Recovering  Pumping  Wells 
wastewater  is  generated  as  a  result  of 
the  various  ancillary  operations 
associated  with  ground  water  pumping 
operations.  These  operations  include 
construction  and  development,  well 
maintenance,  and  well  sampling  {i.e., 
purge  water).  The  wastewater  will  have 
very  similar  characteristics  to 
contaminated  ground  water.  Therefore, 
for  the  same  reasons  that  EPA  did  not 
include  contaminated  ground  water  as  a 
regulated  wastewater,  these  regulations 
do  not  apply  to  wastewater  from 
recovering  pumping  well  operations. 

C.  Subcategorization 

EPA  proposed  to  divide  the  landfills 
point  source  category  into  two 
subcategories  and  to  develop  different 
limitations  and  standards  for  RCRA 
Subtitle  C  landfills  and  RCRA  Subtitle 
D  landfills.  After  reviewing  comments 
on  the  subcategorization  approach,  EPA 
decided  to  promulgate  effluent 
limitations  guidelines  using  the  same 
subcategorization  approach  outlined  in 
the  proposed  rule. 

For  today's  final  rule,  EPA  decided 
that  a  single  set  of  effluent  limitations 
were  not  appropriate  for  the  landfills 
industry  and  thus  EPA  developed 
different  limitations  for  subcategories 
within  the  industry.  In  reaching  its 
decision  that  subcategorization  is 
required,  EPA  considered  various 
factors.  In  developing  effluent  limitation 
guidelines,  the  Clean  Water  Act  (CWA) 
requires  EPA  to  assess  a  number  of 
factors,  including  manufacturing 
processes,  products,  the  size  and  age  of 
a  site,  water  use,  and  wastewater 
characteristics.  The  landfills  industry  is 
not  typical  of  many  other  industries 
regulated  under  the  CWA.  Therefore, 
EPA  looked  at  additional  factors 
specifically  tailored  to  the 
characteristics  of  landfill  operations  in 
deciding  what  limitations  were 
appropriate  for  landfills.  The  factors 
considered  for  subcategorization 
included  RCRA  classification,  types  of 
wastes  received,  wastewater 
characteristics,  facility  size,  age, 
ownership  status,  location,  economic 
impacts,  treatment  technology 
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employed,  ener  ;y  requirements,  and 
non-water  quali  :y  environmental 
impacts.  Based  )n  an  evaluation  of  these 
factors.  EPA  determined  that  there  was 
a  notable  distinction  between 
wastewater  assc  ciated  with  Subtitle  C 
landfills  and  that  from  Subtitle  D 
landfills.  A  widsr  range  of  to^ic  organic 
pollutants  £uid  1  ligher  concentration  of 
metals  were  fou  nd  at  the  Subtitle  C 
landfills.  Thus,  the  most  significant 
differences  obse  rved  in  wastewater 
characteristics  at  landfills  are  directly 
related  to  the  w  istes  received  at  the 
landfill,  which,  in  turn,  is  most 
obviously  linke  1  to  the  landfill's  RCRA 
status.  Therefor  j,  EPA  concluded  that 
the  most  appro[iriate  basis  for 
subcategorizatic  n  is  by  landfill 
classification  uj  ider  RCRA. 

Additionally,  the  Agency  believes  that 
this  subcategorieation  approach  has  the 
virtue  of  being  dasiest  to  implement 
because  it  follow  vs  the  same 
classification  pi  eviously  established 
under  RCRA  an  i  currently  in  use  (and 
widely  underst(  lod)  by  permit  writers 
and  regulated  e  itities.  The  Agency 
believes  that  an  y  subcategorization  at 
odds  with  exist  ng  RCRA  classification 
approaches  woi  ild  potentially  create 
unnecessary  co  ifusion  to  the  regulated 
commimity. 

Subpart  A  of  10  CFR  Part  445,  "RCRA 
Subtitle  C  Haza  rdous  Waste  Landfill 
Subcategory,"  applies  to  wastewater 
discharges  fron:  a  solid  waste  disposal 
facility  subject  o  the  criteria  in  40  CFR 
Part  264  Subpai  t  N— Standards  for 
Owners  and  Op  erators  of  Hazardous 
Waste  Treatment,  Storage,  and  Disposal 
Facilities  and  4  3  CFR  Part  265  Subpart 
N — Interim  Sta  idards  for  Owners  and 
Operators  of  Hi  zardous  Waste 
Treatment,  Stoi  age,  and  Disposal 
Facilities.  Haza  rdous  waste  landfills  are 
subject  to  requi  rements  outlined  in  40 
CFR  Parts  264  i  nd  265  that  include  the 
requirement  to  maintain  a  leachate 
collection  and  i  emoval  systems  during 
the  active  life  a  nd  post-closure  period  of 
the  landfill.  Foi  a  discussion  of  these 
criteria,  see  the  preamble  to  the 
proposed  landfill  guideline  at  63  FR 
6426.  6430-31.  (February  6,  1998). 

Subpart  B  of  40  CFR  Part  445,  "RCRA 
Subtitle  D  Non  Hazardous  Waste 
Landfill  Subcategory,"  applies  to 
wastewater  dis  ;harges  from  all  landfills 
classified  as  R(  RA  Subtitle  D  non- 
hazardous  lane  fills  subject  to  either  of 
the  criteria  estc  blished  in  40  CFR  Parts 
257  (Criteria  fo  r  Classification  of  Solid 
Waste  Disposa  Facilities  and  Practices) 
or  258  (Criteria  for  Municipal  Solid 
Waste  Landfill  i).  For  a  discussion  of 
these  criteria,  s  ee  the  preamble  to  the 
proposed  land  ill  guideline  at  63  FR 
6426,  6431-32  (February  6,  1998). 


EPA  received  a  number  of  comments 
requesting  that  EPA  further  subdivide 
Subtitle  D  landfill  facilities  according  to 
the  specific  type  of  waste  received. 
These  commenters  claimed  that  the 
differences  in  wastewater  characteristics 
between  municipal  solid  waste  landfills 
and  monofills  warranted  further 
subcategorization.  In  addition,  a  group 
representing  utility  ash  monofills 
suggested  EPA  develop  separate 
limitations  for  such  landfills.  The  group 
asserted  that  the  organic  content  in  ash 
monofill  wastewater  was  so  low  that  it 
would  not  sustain  biological  treatment, 
which  EPA  used  as  the  basis  for  BPT, 
BCT,  BAT  and  NSPS  limitations.  EPA 
did  consider  subcategorizing  the  Non- 
Hazardous  subcategory  further  but 
chose  not  to  based  on  several  factors 
explained  in  detail  in  Section  [X].  EPA 
decided  to  include  monofills  in  the 
Non-Hazardous  subcategory  and 
concluded  that,  based  on  the  available 
raw  wastewater  data,  such  facilities  can 
meet  the  BPT/BAT  limitations  using 
technologies  that  are  available  at  costs 
no  greater  than  those  technologies  EPA 
evaluated  (and  determined  to  be 
economically  achievable)  for  the 
universe  of  Subtitle  D  facilities. 

D.  Profile  of  the  Landfills  Industry 

At  proposal,  EPA  stated  that  there 
were  approximately  11,000  landfill 
facilities  located  throughout  the  country 
in  1992.  EPA  has  determined  that  the 
vast  majority  of  these  facilities  either 
closed  prior  to  the  enactment  of  Subtitle 
C  or  Subtitle  D  regulations  or  do  not 
generate  wastewater  covered  by  this 
regulation.  Based  on  survey  responses, 
EPA  believes  that  the  final  guidelines 
will  affect  143  facilities. 

In  the  case  of  landfills  subject  to 
regulation  imder  Subtitle  D,  EPA 
projects  that  there  are  143  stand-alone 
landfill  facilities  that  discharge  in-scope 
wastewater  directly  to  receiving 
streauns.  EPA  estimates  that  there  are 
756  stand-alone  Subtitle  D  landfill 
facilities  that  collect  in-scope 
wastewater  but  discharge  indirectly  to  a 
POTW.  These  facilities  will  not  be 
affected  by  this  final  rule  because  EPA 
is  not  establishing  pretreatment 
standards  for  non-hazardous.  Subtitle  D 
landfills.  EPA  determined  that  these 
discharges  did  not  generally  pass 
through  or  interfere  with  POTW 
operations  so  as  to  require  national 
pretreatment  standards.  There  are  an 
additional  338  Subtitle  D  facilities  that 
collect  in-scope  wastewater  but  do  not 
discharge  to  surface  waters  or  to  POTWs 
and  are  also  not  affected  by  today's  rule. 
These  facilities  dispose  of  their 
wastewater  by  hauling  off-site  to  a 
centralized  waste  treatment  facility. 


evaporation,  recirculation  back  to  the 
landfill,  or  land  application. 

With  respect  to  landfills  subject  to 
regulation  under  Subtitle  C,  EPA 
estimates  that  there  are  no  hazardous 
stand-alone  landfill  facilities 
discharging  directly  to  surface  waters.  It 
is  possible,  however,  that  EPA's  data 
collection  efforts  did  not  identify  am 
existing,  stand-alone  direct  discharging 
hazardous  landfill  facility  or  that  an 
indirect  (or  zero  discharging),  stand- 
alone hazardous  landfill  facility  may 
become  a  direct  discharger. 
Consequently,  EPA  is  establishing 
effluent  limitations  for  direct 
discharging  hazardous  lamdfills.  EPA 
estimates  that  there  are  six  stand-alone 
hazardous  landfill  facilities  that 
discharge  indirectly  to  POTWs.  In 
response  to  comments  on  the  proposal, 
EPA  decided  not  to  establish 
pretreatment  standards  for  hazardous 
Subtitle  C  landfills  again  because  it 
decided  national  standards  were  not 
required.  EPA  estimates  that  there  are 
139  hazardous  landfills  which  collect 
in-scope  wastewater  but  do  not 
discharge  wastewater  to  surface  waters 
or  to  a  POTW.  Methods  of  wastewater 
disposal  include  hauling  wastewater  off- 
site  to  a  centralized  waste  treatment 
tacility,  underground  injection,  and 
solidification.  Additionally,  EPA 
estimates  that  there  are  more  than  150 
industrial  facilities  which  contain 
landfills  but  would  be  excluded  from 
this  regulation  as  a  result  of  the  factors 
discussed  at  Section  [III.B]. 

E.  Technology  Basis  for  Final  Rule 

This  section  explains  how  EPA 
selected  the  technologies  that  form  the 
basis  for  effluent  limitations  and 
standards  being  promulgated  today  for 
the  Hazardous  Landfill  and  Non- 
Hazardous  Landfill  subcategories.  For 
both  the  proposed  and  final  rule,  EPA 
developed  information  to  evaluate  the 
performance  of  various  systems  for 
treating  landfill  wastewater.  EPA's 
database  consisted  of  daily  effluent  data 
collected  from  the  Detailed  Monitoring 
Questionnaire  and  EPA's  Wastewater 
Sampling  Program.  (EPA's  data 
gathering  efforts  are  explained  in  detail 
in  the  preamble  to  the  proposal  at  63  FR 
6433-35.) 

EPA  has  revised  the  database  since 
the  proposal  for  a  number  of  reasons. 
First,  the  regulatory  status  for  some 
landfills  in  the  database  has  changed. 
EPA  excluded  from  the  analysis 
landfills  that  were  no  longer  considered 
in  the  scope  of  the  rule  (for  example, 
some  captive  landfills).  Second,  some 
lamdfills  in  the  database  have  changed 
discharge  status.  EPA  had  inadvertently 
included  two  landfill  facilities  as  direct 
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dischargers  in  the  analyses  for  the 
proposal  when  the  facilities  were 
actually  indirect  dischargers.  Third,  in 
the  loadings  reduction  analysis  for  the 
proposed  rule,  EPA  included  removals 
of  volatile  organic  compoimds 
associated  with  biological  treatment. 
However,  for  the  final  rule,  EPA 
determined  that  removals  of  volatile 
organic  compounds  should  not  be 
included  because  the  biological  and 
chemical  treatment  options  being 
considered  did  not  provide  treatment 
for  the  volatile  compoimds.  Foiuth,  for 
the  final  rule,  EPA  also  revised  the  long- 
term  averages  for  several  pollutants  to 
reflect  more  acciu-ately  the  pollutant 
removals  achieved  by  the  technology 
options.  The  Agency  based  these 
revisions  on  re-analysis  of  the  dataset 
used  forproposal. 

The  effluent  limitations  EPA  is 
establishing  today  are  based  on  well- 
designed,  well-operated  systems.  EPA 
based  the  final  limitations  on  treatment 
achieved  by  landfill  facilities  employing 
the  selected  technolc^ies.  A  landfill 
operator  may,  however,  use  any 
wastewater  treatment  technology  and/or 
waste  management  practices  to  meet  the 
niunerical  wastewater  discharge 
limitations. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

In  today's  rulemaking,  EPA  is 
establishing  BPT  effluent  limitations  for 
the  two  discharge  subcategories  for  the 
Landfills  Point  Source  Category.  The 
BPT  effluent  limitations  promulgated 
today  will  control  identified 
conventional,  priority,  and 
nonconventional  pollutants  when 
discharged  fi-om  landfill  facilities.  For 
further  discussion  of  the  basis  for  the 
limitations,  technologies  selected,  and 
the  factors  EPA  considered  in  its 
decision,  see  the  Technical 
Development  Document  and  the 
preamble  to  the  proposed  rule  at  63  FR 
6441. 

a.  BPT  Options  Considered  and 
Selected  for  the  RCRA  Subtitle  D 
Landfills  Subcategory.  The  BPT  options 
analyzed  for  today's  final  rule  are 
identical  to  those  evaluated  for  the 
proposal.  In  the  Agency's  engineering 
assessment,  EPA  first  considered  three 
technologies  commonly  in  use  by 
landfills  and  other  industries  as  options 
for  BPT.  These  technology  options  were 
chemical  precipitation,  biological 
treatment,  and  multimedia  filtration. 

For  its  evaluation  of  chemical 
precipitation,  EPA  collected  raw 
wastewater  and  treated  effluent  data 
from  several  non-hazardous  landfills 
employing  this  treatment.  Based  on  this 
data,  EPA  removed  chemical 


precipitation  from  further  consideration 
as  a  BPT  treatment  option.  While 
chemical  precipitation  is  an  effective 
treatment  technology  for  the  removal  of 
metals,  non-hazardous  landfills 
typically  have  low  concentrations  of 
metals  in  treatment  system  influent 
wastewater.  Observed  metals 
concentrations  were  typically  not  found 
at  levels  that  would  inhibit  biological 
treatment  or  that  would  be  effectively 
removed  by  a  chemical  precipitation 
unit.  Therefore,  EPA  considered  only 
the  following  two  options  for  BPT. 

•  Option  I — Biological  Treatment. 
EPA  first  assessed  the  pollutant  removal 
performance  of  biological  treatment. 
EPA  selected  this  as  Option  I  due  to  its 
effectiveness  in  removing  the  large 
organic  loads  commoaly  associated  with 
leachate.  BPT  Option  I  consists  of 
aerated  equalization  followed  by 
biological  treatment.  EPA  included 
various  types  of  biological  treatment 
such  as  activated  sludge,  aerated 
lagoons,  and  anaerobic  and  aerobic 
biological  towers  or  fixed  film  reactors 
in  calculating  limits  for  this  option.  The 
Agency  based  the  costs  for  Option  I  on 
the  cost  of  aerated  equalization  followed 
by  an  extended  aeration  activated 
sludge  system  and  clarification, 
including  sludge  dewatering. 
Approximately  30  percent  of  the  direct 
discharging  municipal  solid  waste 
landfills  employed  some  form  of 
biological  treatment,  and  13  percent  had 
a  combination  of  equalization  and 
biological  treatment. 

•  Option  II — Biological  Treatment 
and  Multimedia  Filtration.  The  second 
technology  option  considered  for  BPT 
treatment  of  non-hazardous  landfill 
wastewater  was  aerated  equalization 
and  biological  treatment  as  described  in 
Option  I,  followed  by  multimedia 
filtration.  Approximately  10  percent  of 
the  direct  discharging  municipal  solid 
waste  facilities  used  the  technology 
described  in  Option  II. 

EPA  is  promulgating  BPT  effluent 
limitations  for  the  Non-Hazardous 
Landfills  subcategory  based  on  Option  II 
because  of  the  demonstrated  ability  of 
biological  treatment  systems  in 
controlling  organic  pollutants  and  the 
effectiveness  of  multimedia  filtration  in 
removing  TSS.  EPA  is  maintaining  its 
decision  at  proposal  to  base  BPT  on 
Option  II  level  of  control.  EPA's 
decision  to  base  BPT  limitations  on 
Option  II  treatment  reflects  primarily 
two  factors:  (1)  The  degree  of  effluent 
reductions  attainable  and  (2)  the  total 
cost  of  the  treatment  technologies  in 
relation  to  the  effluent  reductions 
achieved. 

No  basis  could  be  foimd  for 
developing  different  BPT  limitations 


based  on  age,  size,  process  or  other 
engineering  factors.  EPA  responds  to 
comments  regarding  the  development  of 
separate  BPT  limitations  for  monofiUs 
and  BPT  limitations  based  on  the  age  of 
the  landfill  at  Section  [X). 

EPA  has  selected  Option  n  based  on 
the  comparison  of  the  two  options  in 
terms  of  total  costs  of  achieving  the 
effluent  reductions,  pounds  of  pollutant 
removals,  economic  impacts,  and 
general  environmental  effects  of  the 
reduced  pollutant  discharges.  BPT 
Option  n  removed  142,000  more  pounds 
of  conventional  pollutants  than  Option 
I.  EPA  estimated  that  Option  I  woidd 
have  cost  approximately  $7.30  million 
per  year  (1998$,  after-tax)  while  EPA 
estimated  that  Option  11  will  cost  only 
slightly  more — $7.64  raillion  per  year 
(1998$,  after-tax). 

Finally,  EPA  also  looked  at  the  costs 
of  all  options  to  determine  the  economic 
impact  that  today's  rule  would  have  on 
the  landfill  industry.  EPA's  assessment 
showed  that  under  either  option  there 
were  significant  economic  impacts  on 
only  two  facilities.  Further  discussion 
on  the  economic  impact  analysis  can  be 
found  in  Section  [V]  of  today's  notice. 

EPA  is  today  promulgating  effluent 
limitations  for  the  following  pollutants 
under  BPT  for  direct  discharging  non- 
hazardous  landfiUs:  BOD5.  TSS,  pH, 
ammonia,  alpha  terpineol,  benzoic  acid, 
p-cresol,  phenol,  and  zinc  (total). 

b.  BPT  Technology  Options 
Considered  and  Selected  for  the  RCRA 
Subtitle  C  Landfill  Subcategory.  EPA's 
survey  of  the  hazardous  landfills 
industry  identified  no  in-scope  landfill 
facilities  that  discharge  directly  to 
surface  water.  All  of  the  hazardous 
landfills  within  the  scope  of  today's  rule 
are  either  indirect  or  zero/alternative 
dischargers.  EPA  consequently  could 
not  evaluate  any  treatment  systems  in 
place  at  direct  discharging  hazardous 
landfills  for  establishing  BPT  effluent 
limitations.  Therefore,  EPA  relied  on 
information  and  data  from  widely 
available  treatment  technologies  in  use 
at  hazardous  landfill  facilities 
discharging  indirectly  and  at  non- 
hazardous  landfills  discharging 
directly — so-called  "technology 
transfer."  EPA  concluded  that  the 
technology  in  place  at  some  indirect 
hazardous  landfills  is  appropriate  to  use 
as  the  basis  for  regulation  of  direct 
dischargers  because  the  pollutant  profile 
of  the  leachate  generated  at  hazardous 
waste  landfills  discharging  directly 
would  be  similar  in  character  to  that 
fi-om  indirect  discharge  hazardous  waste 
landfills. 

For  the  final  rule.  EPA  considered  the 
foUowing  three  potential  technology 
options  for  establishing  BPT  effluent 
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limitations  for  tie  Hazardous  Landfill 
subcategory: 

•  Option  I — /  erated  equalization 
followed  by  che  nical  precipitation  with 
primary  clarifici  tion  and  multimedia 
filtration. 

•  Option  II — J  derated  equalization 
followed  by  che  nical  precipitation  with 
primary  clarifici  tion,  biological 
treatment  with  s  econdary  clarification 
and  multimedia  filtration. 

•  Option  III—  Zero  or  alternative 
discharge. 

EPA  evaluate(  the  same  treatment 
options  for  establishing  limitations  that 
it  had  evaluated  at  proposal.  As 
previously  noted,  in  developing  the 
proposed  limita  ions,  EPA  relied,  in 
part,  on  data  from  non-hazardous  direct 
dischcirgers  em{  loying  well-operated 
treatment  systei  is.  In  the  case  of  the 
proposed  TSS  1;  mitations,  EPA  relied  on 
data  from  two  f<  cilities  that  followed 
chemical  precipitation  and  biological 
treatment  with  i  nultimedia  filtration. 
While  the  prop(  sal  did  not  specifically 
discuss  filtratio  i  as  a  final  treatment 
step,  the  Development  Document  for  the 
proposal  fully  e  >cplained  the  treatment 
system,  includii  ig  multimedia  filtration, 
in  place  at  the  t  vo  facilities  used  to 
develop  the  pro  josed  TSS  limitation. 

EPA  evaluate  1  chemical  precipitation 
as  a  treatment  t(  ichnology  because  of 
metals  concenti  ations  typically  foimd  in 
hazardous  land  ill  leachate  and  the 
efficient  metals  removals  achieved 
through  chemic  al  precipitation.  EPA 
also  evaluated  1  ioiogical  treatment  as  an 
appropriate  tec  inology  because  of  its 
ability  to  remoM  e  organic  loads  present 
in  the  leachate.  The  Agency  also 
considered  mui  timedia  filtration  to  be 
aa  appropriate  echnology  for 
consideration.  1  n  the  first  two  options 
listed  above,  m  iltimedia  filters  are 
effective  in  rerr  oving  TSS  that  might 
remain  after  pr  mary  or  secondary 
clarification.  Finally,  EPA  considered  a 
zero  or  altemat  ve  discharge  option  as  a 
potentiakBPT  r  jquirement  because  a 
significant  segr  lent  of  the  industry  is 
currently  not  d  scharging  wastewater  to 
surface  waters  i  )r  to  POTWs.  The  zero  or 
alternative  disf  osal  option  would 
require  facilitie  s  to  dispose  of  their 
wastewater  in  i  manner  that  would  not 
result  in  wastes  vater  discharge  to  a 
surface  water  o :  a  POTW. 

EPA  elimina  ed  Option  I  from 
consideration  t  ecause  it  did  not  control 
organic  polluta  nts  effectively.  As  was 
the  case  in  the  proposal,  EPA  also 
decided  to  elin  inate  Option  III  because, 
for  the  industr  as  a  whole,  zero  or 
alternative  disc  harge  options  are  either 
not  viable  or  th  e  cost  is  wholly 
disproportions  :e  to  the  pollutant 
reduction  benelfits  and  thus  it  is  not 


"practicable."  Methods  of  achieving 
zero  or  alternative  discharge  currently 
in  use  by  hazardous  landfills  are  deep 
well  injection,  solidification,  and 
contract  hauling  of  wastewater  to  a 
Centralized  Waste  Treatment  (CWT) 
facility  or  to  a  landfill  wastewater 
treatment  facility.  Thirty  seven  facilities 
are  estimated  to  inject  landfill 
wastewater  underground  on-site;  103 
facilities  send  their  wastewater  to  a 
CWT  or  landfill  treatment  system;  and 
one  facility  solidifies  wastewater. 
The  commenters'  submissions 
support  EPA's  decision  to  reject  zero  or 
alternative  discharge  as  the  technology 
basis  for  BPT  (or  BAT)  limitations  for 
hazardous  landfills.  While  EPA 
supports  the  use  of  zero  or  alternative 
discharges  particularly  where  it  does 
not  result  in  media  transfer  of 
pollutants,  many  of  the  available  zero 
discharge  options  have  identifiable 
shortcomings  such  as  transfer  of  waste 
residuals  to  another  media  or  the 
availability  of  an  alternative  disposal 
option  only  in  certain  geographic 
locations. 

For  example,  one  demonstrated 
alternative  disposal  option  for  large 
wastewater  flows  is  undergroimd 
injection.  However,  this  is  not 
considered  a  practically  available  option 
on  a  nationwide  basis  because  it  is  not 
allowed  in  many  geographic  regions  of 
the  country  where  landfills  may  be 
located.  These  restrictions  may  preclude 
underground  injection  at  a  given 
landfill.  In  such  circumstances,  landfills 
would  need  to  resort  to  contract  hauling 
to  a  Centralized  Waste  Treatment  (CWTT) 
facility.  Unless  the  CWT  itself  were  a 
zero  discharge  facility,  the  ultimate 
result  would  be  treatment  and  discharge 
to  surface  waters  or  a  POTW  following 
waste  treatment  that  may  be  no  more 
effective  than  that  which  could  have 
been  provided  on-site.  This  might  result 
in  substantial  transportation  costs  for 
the  landfill  and  associated  non-water 
quality,  environmental  impacts  (e.g., 
truck  emissions)  resulting  in  no  net 
reduction  in  the  discharge  of  pollutants. 
EPA's  survey  demonstrated  that  only 
leuidfills  with  relatively  low  flows 
(imder  500  gallons  per  day)  currently 
contract  haul  their  wastewater  to  a 
CWT.  The  costs  of  contract  hauling  are 
directly  proportional  to  the  volume  of 
wastewater  and  distance  over  which  it 
must  be  transported,  generally  making  it 
excessively  costly  to  send  large 
wastewater  flows  to  a  CWT,  particularly 
if  it  is  not  located  nearby. 

EPA  evaluated  the  cost  of  requiring  all 
hazardous  landfills  to  achieve  zero  or 
alternative  discharge  status.  For  the 
purposes  of  costing,  EPA  assumed  that 
a  facility  would  have  to  contract  haul 


wastewater  off-site  because  it  may  be 
impossible  to  pursue  other  zero  or 
alternative  discharge  options.  EPA 
concluded  that  the  cost  of  contract 
hauling  off-site  for  high  flow  facilities 
was  unreasonably  high  and 
disproportionate  to  the  removals 
potentially  achieved.  In  addition,  EPA 
concluded  that  the  wastewater  shipped 
to  a  CWT  will  typically  receive 
treatment  equivalent  to  that 
promulgated  today,  and  that  zero/ 
alternative  discharge  requirements 
would  result  in  additional  costs  to 
discharge  without  greater  removals  for 
hazardous  landfill  wastewater. 

Based  on  the  characteristics  of 
hazardous  landfill  leachate  and  on  an 
evaluation  of  appropriate  technology 
options,  the  Agency  selected  Option  11 
(aerated  equalization  followed  by 
chemical  precipitation  and  biological 
treatment  with  secondary  clarification 
followed  by  multimedia  filtration)  as 
BPT  technology  for  the  Hazardous 
subcategory.  EPA's  decision  to  base  BPT 
limitations  on  Option  II  treatment 
reflects  primarily  two  factors:  (1)  the 
degree  of  effluent  reductions  attainable 
and  (2)  the  total  cost  of  the  treatment 
technologies  in  relation  to  the  effluent 
reductions  achieved. 

Although  EPA  did  not  identify  any 
existing  hazardous  landfill  facilities  that 
discharged  directly  to  surface  waters, 
EPA  estimated  the  cost  of  treatment  and 
pollutant  removal  for  a  medium-sized 
facility.  EPA  estimates  that  for  a  facility 
with  a  wastewater  flow  of  25,000 
gallons  per  day,  the  selected  technology 
option  would  result  in  the  removal  of 
over  200,000  pounds  of  pollutants  at  an 
annualized  cost  of  $192,400.  EPA  has 
determined  that  the  selected  technology 
option  costs  are  reasonable  in  light  of 
the  projected  pollutant  removals. 
Because  EPA  did  not  identify  any 
existing  hazardous  landfill  facilities  that 
dischcuged  directly  to  surface  waters, 
EPA's  compliance  costs  for  BPT  for  this 
subcategory  are  zero. 

As  previously  noted,  EPA  relied  on 
data  from  both  hazardous  and  non- 
hazardous  facilities  to  develop  the 
limitations  for  this  subcategory.  Because 
there  are  currently  no  hazardous 
landfills  discharging  directly,  EPA  used 
data  from  indirectly  discharging 
facilities  to  develop  the  limitations. 

EPA  identified  three  Subtitle  C 
landfills  that  discharge  to  POTWs.  The 
wastewater  flow  from  one  of  the  three 
.facilities  was  very  small  (less  than  1,000 
g.p.d.)  and  consisted  of  only  gas 
collection  condensate  and  required  only 
minimal  treatment  (neutralization  using 
ammonia)  prior  to  discharge  to  the 
POTW.  Consequently,  EPA  did  not 
consider  this  facility  as  appropriate  for 
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establishing  BPT  limitations.  The  two 
remaining  facilities  both  had  treatment 
systems  in  place  that  achieved  very 
good  pollutant  reductions.  The 
treatment  at  one  facility  consisted  of 
equalization  and  chemical  precipitation 
followed  by  activated  sludge  biological 
treatment  with  secondary  clarification. 
The  second  facility  utilized  equalization 
followed  by  three  "sequencing  batch 
reactor"  biological  treatment  units 
operated  in  parallel.  The  treatment 
systems  in  place  at  these  indirect 
hazardous  facilities  achieved  low 
effluent  concentrations  with  average 
removals  of  88  to  98  percent  of  organic 
toxic  pollutants,  and  55  to  80  percent  of 
metal  pollutants.  Thus,  EPA  concluded 
that  it  should  use  both  facilities  in  the 
development  of  the  Hazardous 
subcategory  BPT  limitations  for 
nonconventional  and  toxic  pollutants. 

However,  for  the  ammonia,  BOD?,  and 
TSS  limitations,  EPA  concluded  that 
establishing  BPT  limits  based  solely  on 
two  indirect  discharging  treatment 
systems  was  not  appropriate  because 
indirect  dischargers  often  do  not  operate 
their  treatment  systems  to  achieve 
optimal  control  of  these  pollutants.  In 
the  case  of  BOD5  and  TSS,  POTWs  do 
not  often  establish  local  standards 
because  the  POTWs  install  treatment 
designed  specifically  to  treat  these 
pollutants.  In  the  case  of  ammonia, 
some  POTWs  do  not  establish  standards 
because  they  have  installed  advanced 
treatment  for  ammonia  control.  Other 
POTWs  may  establish  ammonia 
standards  based  on  local  water  quality 
concerns.  EPA  supplemented  the 
Hazardous  subcategory  data  for  these 
three  pollutants  with  data  from  non- 
hazardous  landfill  facilities.  For  BOD5, 
EPA  used  data  from  both  of  the 
Hazardous  subcategor}'  BPT  facilities 
and  the  Non-Hazardous  subcategory 
BPT  facilities  to  calculate  the 
limitations.  Because  neither  of  the 
Hazardous  subcategory  BPT  facilities 
used  a  multimedia  filter  (which  is  part 
of  the  selected  BPT  Option),  EPA  based 
the  TSS  limitation  on  the  two  Non- 
Hazardous  subcategory  BPT  facilities 
that  employed  multimedia  filtration. 

In  the  case  of  eunmonia,  EPA 
concluded  that  it  was  not  appropriate  to 
establish  limits  using  the  performance 
of  only  indirect  discharging  facilities 
because  only  one  of  these  facilities  in 
the  Hazardous  subcategory 
demonstrated  good  ammonia  control. 
Many  POTWs  with  advanced  or  tertiary 
treatment  units  for  nutrient  control  may 
not  establish  stringent  local  limits  for 
ammonia.  Therefore,  basing  ammonia 
limits  only  on  indirect  discharging 
landfills  may  not  appropriately  reflect 
the  effluent  discharge  concentration  of 


ammonia  achieved  by  well-operated 
direct  discharging  landfills.  Since  EPA 
considered  only  one  indirectly 
'  discharging  hazardous  facility  to  be  a 
good  performer  for  the  treatment  of 
ammonia,  EPA  chose  to  supplement  the 
hazardous  data  for  this  facility  with  data 
from  two  non-hazardous  BPT  facilities, 
one  of  which  was  a  direct  discharger. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

In  today's  rule,  EPA  is  establishing 
BCT  effluent  limitations  guidelines 
equivalent  to  the  BPT  guidelines  for  the 
conventional  pollutants  for  both 
subcategories.  (For  an  explanation  of 
how  EPA  determines  BCT,  see  the 
preamble  to  the  proposed  rule  at  63  FR 
6442.)  In  developing  BCT  limits,  EPA 
considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  selected  for  BPT,  and  whether 
those  technologies  are  cost-reasonable 
according  to  EPA's  test.  In  each 
subcategory,  EPA  identified  no 
technologies  that  can  achieve  greater 
removals  of  conventional  pollutants 
than  selected  for  BPT  that  are  also  cost- 
reasonable,  and  accordingly  EPA  is 
promulgating  BCT  effluent  limitations 
equal  to  the  BPT  effluent  limitations 
guidelines. 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) 

EPA  today  is  establishing  BAT 
effluent  limitations  for  both 
subcategories  in  the  Landfills  Category 
based  on  the  same  technologies  selected 
for  BPT.  The  BAT  effluent  limitations 
promulgated  today  would  control     - 
identified  priority  and  nonconventional 
pollutants  discharged  from  facilities. 
EPA  finds  that  the  selected  technology 
options  are  economically  achievable. 
EPA  has  not  identified  any  more 
stringent  treatment  technology  option 
which  it  considered  to  represent  BAT 
level  of  control  applicable  to  facilities  in 
this  industry. 

a.  Rationale  for  Setting  BAT 
Equivalent  to  BPT  for  the  Non- 
Hazardous  Landfill  Subcategory.  EPA 
evaluated  reverse  osmosis  technology  as 
a  potential  opdon  for  establishing  BAT 
effluent  limits  more  stringent  than  BPT 
for  the  control  of  toxic  pollutants.  The 
Agency  selected  reverse  osmosis  for 
evaluation  because  of  its  effective 
control  of  a  wide  variety  of  toxic 
pollutants  in  addition  to  controlling 
conventional  and  nonconventional 
parameters. 

EPA  evaluated  BAT  treatment  options 
as  an  increment  to  the  baseline 
treatment  technology  used  to  develop 
BPT  limits.  Therefore,  the  BAT  Option 


III  consisted  of  BPT  Option  II  (biological 
treatment  followed  by  multimedia 
filtration)  followed  by  a  single  stage 
reverse  osmosis  unit. 

After  an  assessment  of  costs  and 
pollutant  reductions  associated  with 
reverse  osmosis,  EPA  has  concluded 
that  it  should  not  establish  BAT  limits 
based  on  more  stringent  treatment 
technology  than  the  BPT  technology. 
EPA  concluded  that  a  biological  system 
followed  by  multimedia  filtration  would 
remove  the  majority  of  toxic  pollutants, 
leaving  the  single-stage  reverse  osmosis 
to  treat  thQ  very  low  levels  of  pollutants 
that  remained.  In  the  Agency's  analysis, 
BPT  removed  1 70,000  pounds  of  toxic 
pollutants  per  year  whereas  BAT  Option 
III  (BPT  followed  by  single-stage  rsverse 
osmosis)  removed  172,000  pounds  of 
toxic  pollutants  per  year.  As  stated  in 
the  proposal,  EPA's  economic 
assessment  showed  that  BAT  Option  III 
had  significantly  higher  annual 
compliance  costs  than  the  other  options 
evaluated  and  resulted  in  six  additional 
facilities  experiencing  moderate 
economic  impacts.  (63  FR  6451). 

In  addition,  establishment  of  BAT 
Option  III  would  not  result  in  effluent 
limitations  significantly  more  stringent 
than  those  established  under  BPT, 
which  is  currently  achieving  very  low 
long-term  average  (LTA)  effluent 
concentrations.  Therefore,  the  Agency 
questioned  whether  the  small  additional 
removal  of  pounds  of  toxic  pollutants 
achieved  by  BAT  Option  III  justified  the 
large  incremental  cost  for  the  reverse 
osmosis  treatment  system.  It  should  be 
noted  that  reverse  osmosis  was  much 
more  effective  at  removing  the  often 
high  quantities  of  dissolved  metals  such 
as  iron,  manganese  and  aluminum. 
These  pollutants,  however,  are  added  to 
the  wastewater  in  treatment  chemicals 
to  promote  more  effective  precipitation 
and  are  not  regulated.  For  this  reason. 
EPA  does  not  include  them  in  the 
calculation  of  pounds  of  toxic  pollutants 
and  does  not  take  credit  for  their 
subsequent  removal . 

Several  commenters  on  the  proposal 
supported  EPA's  decision  to  reject 
reverse  osmosis  as  the  selected 
technology  option.  While  EPA  rejected 
reverse  osmosis  as  the  basis  for  BAT 
limitations  because  it  was  very 
expensive  and  achieved  very  little 
additional  removal  of  pollutant,  other 
technical  factors  also  supported  this 
decision.  EPA  agrees  with  the 
commenters  that  there  may  be 
additional  site-specific  costs  associated 
with  the  operation  of  reverse  osmosis 
systems  at  landfills  that  it  could  not 
directly  factor  into  its  cost  analysis.  EPA 
found  that  it  was  difficult  to  evaluate 
potential  operating  and  concentrate 
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disposal  proble  ns  and  the  associated 
potential  increase  in  the  cost  of 
operating  a  reve  rse  osmosis  system  at  a 
landfill.  The  fa(  t  that  reverse  osmosis  is 
a  technology  th  it  concentrates  rather 
than  destroys  p  )llutants  is  an  important 
consideration. '  'hese  concentrates  still 
need  to  be  treat  sd  and  disposed,  and,  as 
noted  by  one  cc  mmenter,  some  states 
may  not  allow  t  lem  to  be  recycled  back 
into  the  landfil  ,  Further,  recirculation 
may  inhibit  rati  er  than  stimulate 
anaerobic  decoi  iposition  of  the 
landBlled  waste  s.  While  the  sludges 
generated  by  ch  emical  precipitation  and 
biological  treati  lent  require  minimal 
treatment  prior  to  disposal,  reverse 
osmosis  concer  trates  may  require 
additional  cost  v  treatment  steps  prior 
to  final  dispo,sa  . 

b.  Rationale  j  or  Setting  BAT 
Equivalent  to  B  ^T  for  the  Hazardous 
Landfill  Subcat  igory.  As  stated  in  the 
BPT  analysis,  E  'As  survey  of  the 
hazardous  land  ills  industry  identified 
no  in-scope  res  )ondents  which  were 
classified  as  dii  ect  dischargers.  All  of 
the  hazardous  1  mdfills  in  the  EPA 
survey  were  in(  irect  or  zero  or 
alternative  disc  largers.  Therefore,  the 
Agency  based  I  FT  limitations  on 
technology  trar  sfer  and  treatment 
systems  in  plac  3  for  indirect  dischargers 
in  the  Hazardoi  is  subcategory  and  on 
treatment  syste  ns  in  place  for  BPT 
facilities  in  the  Non-Hazardous 
subcategory.  In  EPA's  engineering 
assessment  of  f  ossible  BAT 
technologies  fo  ■  direct  discharging 
hazardous  facil  ties,  EPA  evaluated  the 
same  three  pot(  ntial  technology  options 
it  had  evaluate!  when  it  was  developing 
BPT  limitationi  for  the  Hazardous 
Landfill  subcat  jgory.  EPA  determined 
that  it  should  e  itablish  BAT  limits 
based  on  the  sa  me  technology  evaluated 
for  BPT  limits.  The  Agency  finds  that 
the  selected  tec  hnology  is  economically 
achievable.  EPi  i^  has  identified  no  other 
technologies  th  at  would  represent  BAT 
level  of  control  for  this  industry. 

As  explainec  in  the  BPT  analysis, 
EPA  eliminate(  Option  I  (equalization. 


chemical  preci 
filtration)  from 
did  not  control 


jitation.  and  multimedia 
consideration  because  it 
organic  pollutants 
effectively.  In  i  ddition,  EPA  concluded 
that  zero  or  alt(  rnative  discharge  is  not 
an  available  all  ernative  treatment 
technology  for  his  industry.  As 
explained  abo\  e,  zero  or  alternative 
discharge  is  no  t  broadly  applicable  to 
landfills  or  ma  r  result  in  the  transfer  of 
waste  residual!  to  other  media. 


4.  New  Source  Performance  Standards 
(NSPS) 

a.  Introducti  yn. 
under  Section 


As  previously  noted, 
)06ofthe  Act,  new 


industrial  direct  dischargers  must 
comply  with  standards  which  reflect  the 
greatest  degree  of  effluent  reduction 
achievable  through  application  of  the 
best  available  demonstrated  control 
technologies.  Congress  envisioned  that 
new  treatment  systems  could  meet 
tighter  controls  than  existing  sources 
because  of  the  opportunity  to 
incorporate  the  most  efficient  processes 
and  treatment  systems  into  plant  design. 
Therefore,  Congress  directed  EPA,  in 
establishing  NSPS,  to  consider  the  best 
demonstrated  process  changes,  in-plant 
controls,  operating  methods,  and  end-of- 
pipe  treatment  technologies  that  reduce 
pollution  to  the  maximum  extent 
feasible. 

b.  Rationale  for  Setting  NSPS 
Equivalent  to  BPT/BCT/BAT  for  Both 
Subcategories.  Today,  EPA  is 
establishing  New  Source  Performance 
Standards  (NSPS)  that  would  control 
the  same  conventional,  priority,  and 
nonconventional  pollutants  regulated  by 
the  BPT/BCT/BAT  effluent  limitations 
guidelines.  The  conventional  treatment 
technologies  used  to  control  pollutants 
at  existing  facilities  are  fully  applicable 
to  new  facilities.  Furthermore,  EPA  has 
not  identified  any  other  technologies  or 
combinations  of  technologies  that  are 
demonstrated  for  new  sources  that  are 
different  from  those  used  to  establish 
BPT/BCT/BAT  for  existing  sources.  In 
the  proposed  rule,  EPA  solicited 
comments  and  data  on  other 
technologies  that  may  be  appropriate  for 
the  treatment  of  landfill  leachate  from 
new  sources.  One  commenter  urged 
EPA  to  consider  reverse  osmosis  as  an 
appropriate  technology  for  the  treatment 
of  leachate.  While  EPA  acknowledges 
that  reverse  osmosis  can  treat  landfill 
leachate  to  levels  equivalent  to  and  even 
lower  than  the  BAT  limitations 
promulgated  today,  EPA  concluded  that 
the  reverse  osmosis  treatment  system 
and  the  BAT  treatment  system  achieved 
essentially  the  same  removals  because 
reverse  osmosis  did  not  remove 
significantly  more  pounds  of  toxic 
pollutants  than  the  treatment  option 
selected  as  BAT.  Moreover,  as 
previously  explained,  there  may  be 
potential  operating  and  disposal 
problems  associated  with  a  reverse 
osmosis  system.  Therefore,  EPA 
concluded  that  it  should  adopt  NSPS 
limitations  that  are  identical  to  those  in 
each  subcategory  for  BPT/BCT/BAT. 

5.  Pretreatment  Standards  For  Existing 
Sources  (PSES) 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  pollutants  that  are  not  susceptible  to 
treatment  by  POTWs  or  which  would 
interfere  with  the  operation  of  POTWs. 


After  a  thorough  analysis  of  indirect 
discharging  landfills  in  the  EPA 
database,  EPA  has  decided  not  to 
establish  PSES  for  either  subcategory  in 
the  Landfills  Point  Source  Category.  For 
the  proposal,  EPA  proposed  not  to 
establish  pretreatment  standards  for 
indfrectly  discharging  landfills  in  the 
Non-Hazardous  subcategory.  However, 
for  the  Hazardous  subcategory,  EPA 
proposed  effluent  limitations  and 
pretreatment  standards  for  six 
pollutants.  In  response  to  its  proposal, 
EPA  received  a  number  of  comments 
supporting  the  decision  not  to  propose 
pretreatment  standards  for  Subtitle  D 
landfills.  In  addition,  a  number  of 
commenters  suggested  that  EPA  should 
also  reconsider  whether  Subtitle  C 
landfills  require  national  categorical 
pretreatment  standards.  As  a  result  of 
these  comments,  EPA  took  a  second 
look  at  its  data  and  determined  that 
pretreatment  standards  were  not 
necessary'  for  the  Landfills  Point  Source 
Category. 

For  both  subcategories,  EPA  looked  at 
a  number  of  factors  in  deciding  whether 
a  pollutant  was  not  susceptible  to 
treatment  at  a  POTW  or  would  interfere 
with  POTW  operations — the  predicate 
to  establishment  of  pretreatment 
standards.  First,  EPA  assessed  the 
pollutant  removals  achieved  at  POTWs 
relative  to  those  achieved  by  landfills 
using  BAT  treatment  systems.  Second, 
EPA  estimated  the  quantity  of  pollutants 
likely  to  be  discharged  to  receiving 
waters  after  POTW  removals.  Third, 
EPA  studied  whether  any  of  the 
pollutants  introduced  to  POTWs  by 
landfills  interfered  with  or  were 
otherwise  incompatible  with  POTW 
operations.  EPA,  in  some  cases,  also 
looked  at  the  costs  and  other  economic 
impacts  of  pretreatment  standards  and 
the  effluent  reduction  benefits  in  light  of 
treatment  systems  currently  in-place  at 
POTWs.  The  result  of  EPA's  evaluation 
showed  that  POTWs  could  adequately 
treat  discharges  of  landfill  pollutants. 
Therefore,  EPA  is  not  establishing 
pretreatment  standards  for  either 
subcategory  in  this  point  source 
category. 

As  noted  above,  among  the  factors 
EPA  considers  before  establishing 
pretreatment  standards  is  whether  the 
pollutants  discharged  by  an  industry 
pass  through  a  POTW  or  interfere  with 
the  POTW  operation  or  sludge  disposal 
practices.  One  of  the  tools  traditionally 
used  by  EPA  in  evaluating  whether 
pollutants  pass  through  a  POTW,  is  a 
comparison  of  the  percentage  of  a 
pollutant  removed  by  POTWs  with  the 
percentage  of  the  pollutant  removed  by 
discharging  facilities  applying  BAT.  In 
most  cases,  EPA  has  concluded  that  a 
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pollutant  passes  through  the  POTW 
when  the  median  percentage  removed 
nationwide  by  representative  POTWs 
(those  meeting  secondary  treatment 
requirements)  is  less  than  the  median 
percentage  removed  by  facilities 
complying  with  BAT  effluent 
limitations  guidelines  for  that  pollutant. 
For  a  full  explanation  of  how  EPA 
performs  its  removal  analysis,  see 
Chapter  7  of  the  Technical  Development 
Document. 

In  developing  the  final  guidelines, 
EPA  has  made  a  number  of 
modifications  to  its  calculations  of 
pollutant  removal  used  to  compare 
POTW  operations  with  BAT  treatment. 
These  changes  are  explained  in  greater 
detail  in  this  preamble  as  well  as  the 
Technical  Development  Document  and 
EPA  responses  to  individual  comments 
received  on  the  proposal.  For  example, 
the  primary  source  of  POTW  percent 
removal  data  used  for  removaJ 
comparisons  is  an  EPA  dociunent,  "Fate 
of  Priority  Pollutants  in  Publicly  Owned 
Treatment  Works"  (EPA  440/1-82/303) 
commonly  referred  to  as  the  "50-POTW 
Study".  The  50-POTW  Study  presents 
data  on  50  well-operated  POTWs  with 
secondary  treatment  in  removing  toxic 
pollutants.  For  its  removal  comparison 
for  this  guideline,  EPA' eliminated 
influent  values  that  were  close  to  the 
detection  limit,  thereby  minimizing  the 
possibility  that  low  POTW  removals 
might  simply  reflect  low  influent 
concentrations  instead  of  being  a  true 
measure  of  treatment  effectiveness. 

After  revising  the  database,  EPA 
calculated  POTW-specific  percent 
removals  for  each  pollutant  based  on  its 
average  influent  and  average  effluent 
values.  The  POTW  percent  removal 
used  for  each  pollutant  for  the 
comparison  is  the  median  value  of  all 
the  POTW-specific  percent  removals  for 
that  pollutant.  EPA  then  compared  the 
median  POTW  percent  removal  to  the 
median  percent  removal  for  the  BAT 
option  treatment  technology  in  order  to 
determine  pass  through. 

a.  Rationale  for  Not  Promulgating 
PSES  for  the  Non-Hazardous  Landfill 
Subcategory.  The  Agency  today  is  not 
establishing  pretreatment  standards  for 
existing  sources  (PSES)  for  the  Non- 
hazardous  Landfill  Subcategory.  The 
Agency  decided  not  to  establish  PSES 
for  this  subcategory  after  an  assessment 
of  the  effect  of  landfill  leachate  on 
receiving  POTWs  and  the  cost  of 
pretreatment  standards. 

EPA  looked  at  three  measures  of 
effects  on  POTWs:  biological  inhibition 
levels,  contamination  of  POTW 
biosolids  and  a  comparison  of  BAT  and 
POTW  removals.  For  the  proposed  rule, 
following  procedures  ouUined  above. 


the  removal  comparison  suggested  that 
one  pollutant,  ammonia,  would  pass 
through  in  the  Non-Hazardous 
subcategory'.  However,  EPA  concluded 
that  ammonia  was  susceptible  to 
treatment  and  did  not  interfere  with 
POTW  operations.  Therefore,  the 
Agency  did  not  propose  to  establish 
national  pretreatment  standards  for 
ammonia. 

Following  the  proposal,  EPA 
reviewed  the  data  available  in  the 
proposed  record  for  both  the  POTW 
percent  removal  calculations  and  the 
BAT  percent  removal  calculations  and 
made  a  number  of  adjustments.  For  the 
proposal,  EPA  calculated  the  BAT 
percent  removals  using  data  from  well- 
operated  biological  treatment  facilities 
in  EPA's  database.  However,  some  of 
these  facilities  did  not  pass  the  editing 
criteria  for  selection  as  a  BPT/BAT 
facility.  For  the  revised  removal 
comparison,  EPA  calculated  percent 
removals  using  data  fi-om  ordy  those 
seven  facilities  that  passed  the  BPT/ 
BAT  editing  criteria.  In  addition,  in  the 
proposal,  EPA  inadvertently  neglected 
to  use  selected  BAT  facilities  in  the 
calculation  of  percent  removals  for 
several  pollutants  even  though  the  data 
for  the  facility  passed  the  editing 
criteria. 

The  result  of  this  revised  comparison 
of  removal  for  the  Non-Hazardous 
subcategory  suggested  that  BAT  removal 
would  be  greater  than  POTW  removal 
for  four  pollutants:  ammonia,  benzoic 
acid,  p-cresol,  and  phenol.  However,  as 
explained  below,  EPA  concluded  that 
these  pollutants  do  not  pass  through  or 
interfere  with  POTW  operations  on  a 
national  basis  and  therefore  has  not 
established  national  categorical 
pretreatment  regulations  for  these 
pollutants.  Moreover,  as  discussed  later 
in  this  section,  EPA  notes  that  adoption 
of  PSES  would  result  in  the  removal  of 
only  a  small  quantity  of  pollutants, 
approximately  14  toxic  pound 
equivalents  per  facility  per  year.  Such  a 
reduction  is  low  relative  to  that  seen  in 
other  categorical  pretreatment  standards 
promulgated  by  EPA.  (See  64  FR  45077). 

(i.)  Pretreatment  Standards  for 
Ammonia.  EPA  has  decided  not  to 
establish  ammonia  pretreatment 
standards  for  several  reasons.  First, 
while  EPA's  removal  comparison    ' 
suggests  that  ammonia  in  landfill 
leachate  is  not  as  amenable  to  POTW 
treatment  as  to  pretreatment,  in  reality, 
EPA  has  concluded  that  ammonia  is 
susceptible  to  POTW  treatment  on  a 
national  basis.  Further,  landfill 
discharges  will  not  result  in  POTW 
upsets  or  interfere  with  POTW 
operations.  The  record  indicates  that 
POTWs  are  not  currenUy  experiencing 


any  difficulty  in  adequately  treating 
ammonia  discharges  ft-om  Subtitle  D 
landfills.  No  POTWs  commenting  on  the 
proposal  cited  any  persistent  POTW 
upsets  associated  with  landfill  leachate 
discharges.  Finally,  EPA  has  determined 
that  pretreatment  standards  for 
ammonia  for  landfill  indirect 
dischargers  would  be  extremely  costly. 
In  these  circumstances,  EPA  has 
concluded  that  ammonia  is  susceptible 
to  treatment  by  POTWs  and  national 
pretreatment  standards  are  not  required. 

Ammonia  Removals.  In  the  case  of 
ammonia,  the  median  BAT  percent 
removal  for  the  landfills  industry  is  99 
percent  compared  to  the  median  POTW 
percent  removal  which  is  39  percent.  * 
This  comparison  suggests  that  ammonia 
is  not  susceptible  to  treatment  at  a 
POTW  and  passes  through.  However,  as 
discussed  below,  most  subtide  D 
landfills  discharging  to  POTWs  are 
discharging  small  quantities  of  leachate 
with  an  ammonia  concentration 
comparable  to  that  observed  in  raw 
sewage. 

EPA's  data  show  that  over  75  percent 
of  indirectly  discharging  landfills 
discharge  fewer  than  10  pounds  of 
ammonia  per  day  at  a  concentration 
similar  to  that  observed  in  raw  sewage. 
Because  many  POTWs  are  designed  and 
operated  to  treat  ammonia  (and  other 
pollutants)  in  raw  sewage,  a  POTW  will 
adequately  control  landfill  discharges  of 
anmaonia  so  long  as  the  ammonia 
loadings  to  a  POTW  did  not 
significanUy  differ  from  that  typically 
observed.  In  those  circumstances, 
ammonia  will  not  pass  through  such 
POTWs. 

Moreover,  some  POTWs  have 
installed  additional  treatment  to  control 
ammonia.  The  data  on  POTW  removal 
used  for  EPA's  comparison  does  not 
reflect  this  fact.  POTWs  that  have 
installed  additional  ammonia  treatment 
(or  modified  existing  treatment) 
typically  achieve  removals  in  excess  of 
95  percent — much  higher  than  the  39 
percent  removal  observed  for  the 
POTWs  in  the  comparison  analysis. 
Thus,  ammonia  does  not  pass  through 
POTWs  with  nitrification  even  in  cases 
where  significant  loadings  of  anunonia 
are  discharged  to  a  POTW. 

In  these  circumstances,  EPA  has 
concluded  anmionia  at  levels 
discharged  by  Subtitle  D  landfills  is 
generally  susceptible  to  POTW 
treatment.  Therefore,  EPA  concluded 
that  ammonia  limits  are  best  established 


*  For  the  proposed  rule,  EPA  calculated  the 
POTW  percent  removal  for  ammonia  to  be  60 
percent.  However,  upon  applying  the  revised  data 
editing  procedures  to  the  50-POTW  Study.  EPA  has 
now  determined  that  ammonia  POTW  percent 
removal  is  39  percent. 
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supported  EPA's  understanding  prior  to 
the  proposal  of  no  documented 
persistent  problems  at  POTWs  due  to 
ammonia  concentrations  in  landfill 
leachate. 

EPA  also  analyzed  the  effects  that 
ammonia  concentrations  found  in 
landfill  leachate  can  have  on  the 
biological  treatment  systems  at  POTWs. 
In  this  analysis,  EPA  compared  the 
concentrations  of  ammonia  found  in 
leachate  with  the  activated  sludge 
biological  minimum  threshold  toxicity 
value  (or  inhibition  value).  With  respect 
to  ammonia,  the  inhibition  value  for 
activated  sludge  systems  is  480  mg/L 
(Guidance  Manual  on  the  Development 
and  Implementation  of  Local  Discharge 
Limitations  Under  the  Pretreatment 
Program,  Volume  1.  EPA,  November 
1987).  The  average  raw  wastewater 
concentration  of  ammonia  found  in 
Subtitle  D  landfills  in  EPA's  database 
was  199  mg/L  for  direct,  indirect  and 
zero  dischargers.  In  addition,  all  of  the 
average  and  median  ammonia 
concentration  values  observed  in  the 
data  submitted  to  EPA  in  comments 
were  below  the  activated  sludge 
inhibition  value.  EPA  has  consequently 
determined  that  ammonia  does  not 
represent  a  threat  to  biological  treatment 
systems  that  would  require 
establishment  of  pretreatment 
standards. 

Effect  on  Receiving  Streams. 
Subsequent  to  the  proposal,  EPA 
evaluated  total  wastewater  flows  and 
loads  of  ammonia  to  receiving  streams  . 
associated  with  non-hazardous  landfill 
indirect  dischargers  (an  estimated  756 
facilities).  EPA  estimated  that  the  non- 
hazardous  landfill  industry  discharges 
2.7  million  pounds  per  year  of  ammonia 
■  to  POTWs,  which  results  in  1.6  million 
pounds  per  year  being  discharged  to 
receiving  streams,  assuming  that  the 
POTWs  have  secondary  treatment 
achieving  39  percent  removal  but  do  not 
have  additional  treatment  for  ammonia 
control.  However,  as  mentioned  above, 
EPA  is  aware  that  many  POTWs  have 
installed  additional  treatment 
specifically  for  the  control  of  ammonia 
and  typically  achieve  removals  in 
excess  of  95  percent.  A  review  of  EPA's 
1996  Clean  Water  Needs  Survey  and  its 
Permit  Compliance  System  database 
indicates  that  approximately  20  percent 
of  the  POTWs  in  the  U.S.  employ  some 
sort  of  ammonia  control.  Over  75 
percent  of  the  Subtitle  D  landfills  in 
EPA's  database  discharge  less  than  10 
pounds  per  day  to  the  POTW  (3,500 
pounds/year),  which  results  in 
discharging  less  than  six  pounds  per 
day  (2,100  pounds/year)  to  receiving 
streams,  again  assuming  secondary 
treatment  only  and  no  additional  POTW 


ammonia  controls.  In  light  of  existing 
ammonia  control  in  place  at  POTWs, 
actual  discharges  to  receiving  streams 
are  likely  to  be  even  smaller. 

Cost  of  Pretreatment  Standards.  EPA 
has  evaluated  the  economic  costs  of 
ammonia  pretreatment  standards.  EPA's 
economic  assessment  of  these  options 
demonstrated  very  high  removal  costs 
with  low  associated  pollutant  removals. 
Given  the  high  cost,  EPA  concluded  that 
it  is  not  appropriate  to  establish  national 
pretreatment  standards  to  address  the 
limited  circumstances  in  which  POTW 
removal  might  not  match  BAT  removal 
performance. 

EPA  evaluated  the  costs  of 
pretreatment  standards  in  terms  of  the 
toxic  pound  equivalents.  Pounds- 
equivalent  is  a  term  used  to  describe  a 
pound  of  pollutant  weighted  by  its 
toxicity  relative  to  copper.  These 
weights  are  known  as  toxic  weighting 
factors.  The  Agency  calculates  pounds- 
equivalents  by  multiplying  the  pounds 
of  a  pollutant  discharged  from  a  landfill 
by  the  toxic  weighting  factor  for  that 
pollutant.  The  use  of  pounds-equivalent 
reflects  the  fact  that  some  pollutants  are 
more  toxic  than  others. 

The  first  treatment  option  that  EPA 
evaluated  for  pretreatment  of  ammonia 
from  non-hazardous  landfills  is 
biological  treatment.  EPA  evaluated 
PSES  Option  I  equivalent  to  BPT/BAT 
Option  I,  which  was  equalization  plus 
biological  treatment.  (EPA  did  not 
evaluate  a  multimedia  filter  for  PSES 
because  the  levels  of  TSS  in  landfill 
leachate  will  be  adequately  controlled 
by  a  POTW.)  This  option  had  a  total 
annualized  cost  of  $34.6  million  (1998 
dollars).  Biological  treatment  removed 
10,650  pound-equivalents  annually,  or 
an  average  of  14  pound  equivalents  per 
facility  per  year.  This  represents  a  cost 
of  removal  of  Si  ,900/lb-equivalents 
(1981  dollars)  and  represents  the  cost  of 
removing  all  of  the  pound-equivalents 
removed,  not  just  ammonia.  If  EPA  took 
credit  only  for  the  pound-equivalents  of 
ammonia  removed,  the  annual  removal 
cost  for  this  option  is  $7,100/lb- 
equivalents  (1981  dollars).  Moreover, 
these  calculations  are  based  on  the 
assumption  that  POTWs  will  only 
remove  39  percent  of  the  ammonia 
discharged  to  it.  If  POTWs  remove  more 
ainmonia  than  that  assumed,  then  the 
cost  of  each  pound  of  pollutant  removed 
by  the  industrial  user  raises.  Given  the 
installation  of  additional  ainmonia 
controls  at  many  POTWs,  actual 
ammonia  removal  by  POTWs  will  be 
greater  than  assumed. 

The  second  technology  option  EPA 
evaluated  for  the  control  of  ammonia  is 
ammonia  stripping  with  appropriate  air 
pollution  controls.  However,  according 
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to  EPA's  survey  of  the  landfills  industry, 
only  two  percent  of  survey  respondents 
use  this  technology  for  the  treatment  of 
landfill  leachate.  In  addition,  air  or 
steam  stripping  is  more  commonly  used 
for  treatment  of  wastewater  containing 
concentrations  of  ammonia  that  are 
several  orders  of  magnitude  greater  than 
those  tjrpically  found  in  landfill 
wastewater.  Therefore,  EPA  concluded 
that  biological  treatment  systems  are 
more  appropriate  for  the  treatment  of 
the  ammonia  concentrations  found  in 
landfill  leachate.  In  addition,  air 
stripping  for  ammonia  removal 
generally  requires  warm  climates,  and 
therefore  this  may  not  be  a  viable 
treatment  option  for  all  landfills  located 
in  the  United  States.  In  these 
circumstances,  effluent  levels  associated 
with  air  stripping  may  not  be  attainable 
in  all  cases  and  thus  not  broadly 
available  in  the  landfill  industry.  In 
addition,  the  air  stripping  option  for  the 
treatment  of  ammonia  has  an  estimated 
annualized  cost  of  $15.1  million  (1998 
dollars,  pre-tax  costs).  The  cost- 
effectiveness  for  this  option  is  also  high, 
$4,400/lb-equivalents  (1981  dollars). 

As  explained  above,  EPA  concluded 
that  the  vast  majority  of  POTWs 
experience  no  difficulty  in  treating  the 
ammonia  loads  received  from  landfill 
indirect  dischargers  and  that  as  a  result 
there  is  generally  no  pass  through  of 
ammonia  from  landfill  leachate  on  a 
national  basis.  Moreover,  the  cost  of 
pretreatment  is  not  warranted  by  the 
limited  circumstances  where 
pretreatment  would  result  in  reduced 
ammonia  to  surface  water.  But  there  are 
POTWs  without  additional  controls  for 
ammonia  that  may  not  be  equipped  to 
handle  landfill  leachate  ammonia 
discharges.  Consequently,^n  the 
proposal,  EPA  requested  comments  oil 
requiring  ammonia  pretreatment 
standards  for  those  landfills  discharging 
to  POTWs  that  do  not  have  ammonia 
controls  in  place.  Several  commenters 
supported  no  pretreatment  standard 
because  of  their  conclusion  that 
ammonia  loads  from  landfills  made  up 
an  insignificant  amount  of  the  total 
ammonia  loads  discharged  to  POTWs. 
Others  favored  pretreatment  standards 
because  of  smaller  POTWs  that  do  not 
employ  nutrient  removal  systems.  EPA, 
however,  is  not  convinced  that  national 
ammonia  pretreatment  standards  are 
warranted  even  where  landfills  are 
discharging  to  POTWs  without 
ammonia  controls  given  the  high  cost  of 
pretreatment  and  current  ammonia 
concentrations  in  landfill  leachate 
discharged  to  POTWs  that  are  generally 
consistent  with  values  observed  in  raw 
sewage.  Special  ammonia  situations  are 


best  addressed  by  the  local  POTW  based 
on  site  specific  conditions  in 
accordance  with  the  POTW's  design 
treatment  capacity  and  existing  mass  ■ 
loadings. 

All  of  these  factors  discussed  above 
confirm  EPA's  decision  not  to  establish 
national  ammonia  pretreatment 
standards.  EPA  has  concluded  that 
landfills  typically  discharge  wastewater 
to  POTWs  containing  ammonia 
concentrations  that  can  be  adequately 
treated  by  POTWs.  Further,  in  cases 
where  ammonia  loading  rates  are  at 
levels  which  may  be  of  concern  or 
where  ammonia  discharges  are  a  water 
quality  concern,  POTWs  retain  the 
ability  to  establish  local  limits  on 
ammonia. 

(ii.)  Pretreatment  Standards  for 
Benzoic  Acid —  Benzoic  Acid  Pass- 
through  Analysis.  As  stated  above,  for 
the  proposal,  benzoic  acid  was  not  one 
of  the  pollutants  EPA  determined  would 
pass  through.  However,  after  the 
proposal,  EPA  reviewed  th^BAT 
facilities  and  the  representative  POTW 
facilities  used  for  the  removal 
comparison  and  determined  that  it  had 
not  used  the  appropriate  editing  rules. 
As  a  result  of  these  revisions,  the 
comparison  showed  that  the  median 
percent  removal  for  benzoic  acid  at  the 
landfills  BAT  facilities  was  99  percent 
compared  to  the  median  POTW  percent 
removal  which  was  determined  to  be  81 
percent.  Because  the  50-POTW  database 
does  not  contain  information  on  the 
percent  removal  of  benzoic  acid,  EPA 
used  the  National  Risk  Management 
Research  Laboratory  database  (formerly 
known  as  the  Risk  Reduction 
Engineering  Laboratory  (RREL) 
database)  to  estimate  the  percent 
removal.  (For  more  information  on 
EPA's  use  of  the  RREL  database,  see 
Chapter  7  of  the  Technical  Development 
Document.) 

Despite  the  difference  in  the  BAT  and 
POTW  percent  removals,  further 
analysis  of  the  data  showed  that  both 
systems  were  achieving  the  same  level 
of  treatment  of  benzoic  acid.  That  is, 
both  the  RREL  database  facilities 
representing  POTWs  and  the  landfills 
BAT  facilities  were  treating  benzoic  acid 
down  to  non-detect  levels  (50  ^g/L). 
Therefore,  the  smaller  percent  removal 
achieved  by  facilities  in  the  RREL 
database  (used  to  represent  the  POTW 
percent  removal)  is  a  function  of  lower 
influent  concentrations  at  those 
facilities  and  is  not  necessarily 
indicative  of  inferior  treatment  at 
POTWs.  EPA  concluded  that  benzoic 
acid  in  these  circumstances  is 
susceptible  to  treatment  at  the  POTW 
and  does  not  pass  through. 


Benzoic  acid  loads  discharged  to 
POTWs.  In  addition.  EPA  also  evaluated 
the  total  flows  and  loads  of  benzoic  acid 
discharged  from  non-hazardous  landfills 
to  POTWs.  EPA  compared  the  current 
discharge  loads  to  the  loads  that  would 
be  anticipated  after  the  implementation 
of  pretreatment  standards.  As  was 
explained  above,  EPA  evaluated  Option 
I  (biological  treatment)  as  the 
appropriate  treatment  technology  and 
has  analyzed  the  costs  and  benefits  of 
pretreatment  standards  for  the  Non- 
Hazardous  subcategory  for  this  option. 
According  to  EPA's  estimates,  non- 
hazardous  landfills  currently  discharge 
approximately  4,700  pounds  of  benzoic 
acid  to  POTWs  per  year  resulting  in  an 
annual  discharge  of  900  pounds  to 
receiving  streams.  PSES  Option  I 
(biological  treatment)  would  reduce  this 
annual  discharge  to  receiving  streams  to 
400  pounds  per  year.  The  average  non- 
hazardous  facility  discharges  only  6.4 
pounds  of  benzoic  acid  annually  (less 
than  0.02  pounds  per  day),  and  the 
median  discharge  is  only  1.9  pounds  per 
year.  Furthermore,  benzoic  acid  has  a 
toxic  weighting  factor  of  only  0.0003. 
Therefore,  for  the  entire  indirect 
discharging  non-hazardous  landfills 
population  (approximately  756 
facilities).  Option  1  would  only  remove 
an  additional  0.16  pound-equivalents 
per  year. 

As  a  result  of  the  above  analysis,  EPA 
determined  that  national  pretreatment 
standards  for  benzoic  acid  are  not 
necessary  because  benzoic  acid  is 
susceptible  to  treatment  by  POTWs. 
POTWs  and  landfill  BAT  facilities  both 
treat  benzoic  acid  down  to  non-detect 
levels.  In  addition,  EPA  determined  that 
the  pounds  of  benzoic  acid  currently 
being  discharged  by  landfills  are 
compatible  with  POTW  treatment  and 
that  pretreatment  standards  woidd 
result  in  little  further  reduction  of 
benzoic  acid. 

(Hi.)  Pretreatment  Standards  for  p- 
cresol — p-Cresol  Pass-through  Analysis. 
Like  benzoic  acid,  p-cresol  also  did  not 
pass-through  POTWs  according  to  EPA's 
pass-through  analysis  at  proposal. 
However,  the  result  of  its  revised 
removal  comparison  showed  some 
difference  in  removal.  The  landfills 
median  BAT  percent  removal  for  p- 
cresol  is  99  percent,  while  the  estimated 
median  POTW  percent  removal  is  68 
percent.  (Again,  because  the  50-POTW 
database  does  not  contain  percent 
removal  data  for  p-cresol,  EPA  used  the 
RREL  database  to  determine  POTW 
removal.) 

p-Cresol  concentrations  and  loads 
discharged  to  POTWs.  EPA  also 
analyzed  the  flows  and  loads  of  p-cresol 
being  discharged  from  non-hazardous 
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landfills  to  PO'  "Ws.  According  to  EPA's 
estimates,  non-  lazardous  landfills 
currently  disch  irge  approximately  2,730 
pounds  of  p-cn  sol  to  POTWs  per  year 
resulting  in  an  mnual  discharge  of  870 
pounds  to  rece;  ving  streams.  PSES 
Option  I  (biolo|  ical  treatment)  would 
reduce  this  dis(  harge  to  receiving 
streams  to  130  jounds/year. 
Furthermore,  p  cresol  has  a  toxic 
weighting  factor  of  only  0.0024. 
Therefore,  the  i  mplementation  of 
Option  I  result!  in  an  additional 
reduction  of  only  3.0  pound-equiyalents 
per  year  across  the  entire  Subtitle  D 
indirect  discharge  population.  On 
average,  non-hi  izardous  landfill 
facilities  disch:  irge  only  3.4  poimds  of 
p-cresol  annua  ly  (or  0.01  pounds  per 
day),  and  the  n  edian  discharge  load  is 
only  0.7  poimd  s  per  year. 

Based  on  the  data  shown  above,  EPA 
concluded  that  the  implementation  of 
pretreatment  st  andards  for  p-cresol 
would  result  ir  only  minimal 
reductions  in  t  le  pounds  of  p-cresol 
discharged  to  surface  waters.  In 
addition,  p-cre  iol  is  found  in  non- 
hazardous  lane  fill  leachate  at 
concentrations  which  will  not  cause 
upsets  at  POT\  fs  nor  should  POTWs 
have  difficulty  effectively  treating  such 
concentrations  The  median  raw 
wastewater  coi  centration  for  p-cresol  at 
municipsd  lane  fills  is  75  ng/L.  This 
concentration  :  s  well  below  the 
Universal  Trea  ment  Standard  (UTS)  of 
770  ng/L  estab  ished  for  F039  wastes 
(multi-source  1  sachate)  in  40  CFR 
268.48.5 

(iv.)  Pretreat.  nent  Standards  for 
Phenol.  Althov  gh  phenol  appeared  to 
pass  through,  I  PA  decided  not  to 
establish  pretr(  latment  standards  for 
phenol  based  on  the  fact  that  phenol  is 
highly  biodegradable  and  is  treated  by 
POTWs  to  the  4ame  degree  as  the 
landfill  direct  dischargers.  Furthermore, 
the  Agency  comcluded  that  the 
differences  in  influent  concentrations 
caused  the  apparent  difference  in 
removal  perfonnance  between  landfill 
direct  dischargers  and  POTWs.  As  a 
result,  the  perrormance  across  the 
landfills  direct^  dischargers  showed 
higher  removajs  than  the  performance  at 
the  POTWs. 

In  EPA's  landfills  database,  raw 
wastewater  concentrations  of  phenol  at 
the  BAT  facililies  in  the  Non-Hazardous 
subcategory  wpre  much  higher  than  the 
influent  concentrations  at  the  POTWs 
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used  in  the  determination  of  the  POTW 
percent  removal.  The  average  influent 
concentrations  for  phenol  for  the  three 
non-hazardous  BAT  facilities  used  in 
the  pass-through  analysis  ranged  from 
350  ng/L  to  5,120  ng/L.  All  three  of  the 
facilities  treated  phenol  down  to  the 
analytical  minimimi  level  (10  ng/L), 
corresponding  to  a  median  percent 
removal  of  97.5  percent.  For  POTW 
performance,  EPA  used  a  total  of  eight 
POTWs  in  the  analysis  for  POTW 
percent  removal  of  phenol.  The  average 
influent  concentration  for  phenol  at 
these  eight  POTWs  was  387  \ig/L,  and 
six  of  the  eight  effluent  values  were 
below  the  analytical  minimum  level  and 
therefore  assigned  values  of  10  ng/L. 
Thus,  the  average  percent  removal  for 
the  POTWs  was  95.3  percent.  In  this 
case,  EPA  concluded  that  the 
differences  in  removals  for  POTWs  (95.3 
percent)  and  BAT  facilities  (97.5 
percent)  is  an  artifact  of  the  differing 
influent  concentrations  and  does  not 
necesscirily  reflect  a  feal  difference  in 
treatment  performemce.  Therefore,  EPA 
concluded  that  phenol  is  treated  to 
essentially  the  same  level  by  direct 
dischargers  and  POTWs  and,  therefore, 
does  not  pass  through. 

c.  Technology  Options  Considered  for 
PSES  for  Hazardous  Landfill 
Subcategory.  In  the  proposed  rule,  EPA 
proposed  pretreatment  standards  for  six 
pollutants  that  EPA  determined  to  pass 
through  in  the  Hazardous  subcategory. 
However,  after  reviewing  the  comments 
received  and  re-evaluating  the  pollutant 
loads  in  the  Hazardous  subcategory, 
EPA  has  decided  not  to  establish 
national  pretreatment  standards  for 
Subtitle  C  landfills. 

As  previously  explained,  EPA 
establishes  pretreatment  standards  for 
pollutants  that  are  not  susceptible  to 
treatment  at  a  POTW  or  for  pollutants 
that  may  interfere  with  POTW 
operations.  As  explained  at  Part  l.b.  of 
this  section,  for  the  Hazardous 
subcategory,  EPA  identified  only  three 
Subtitle  C  landfills,  all  of  them  indirect 
dischargers.  EPA  used  data  from  two  of 
these  hazardous  landfills  to  develop  the 
BPT/BAT  limitations  for  toxic 
pollutants  because  these  landfills  were 
using  the  treatment  systems  for  their 
leachate  that  EPA  determined  was  the 
BPT/BAT  treatment  technology. 

EPA  also  performed  an  analysis  for 
this  subcategory  in  order  to  compare 
POTW  removals  with  BAT  treatment 
systems.  As  was  the  case  for  the  Non- 
Hazardous  subcategory,  EPA  revised  the 
pass-through  analysis  data  editing 
procedures  after  the  proposal  and  as  a 
result  EPA's  removal  results  have 
changed.  The  result  of  the  revised 
comparison  show  BAT  removals  greater 


than  POTW  removals  for  the  following 
eight  pollutants:  ammonia,  alpha- 
terpineol,  aniline,  benzoic  acid, 
naphthalene,  p-cresol,  phenol,  and 
pyridine.  For  its  removal  comparison  for 
ammonia.  EPA  compared  the  nation- 
wide median  percentage  of  ammonia 
removed  by  well-operated  POTWs  to  the 
percentage  of  ammonia  removed  by 
BAT  treatment  systems  from  both  the 
Hazardous  and  Non-Hazardous 
subcategories.  (For  the  reasons 
explained  at  Part  l.b  of  this  section,  in 
the  case  of  anmionia,  EPA 
supplemented  the  Hazardous 
subcategory  data  with  data  from  non- 
hazardous  landfill  facilities.)  For  all 
other  toxic  pollutants,  in  determining 
whether  a  poUutcmt  would  pass  through 
a  POTW,  the  Agency  compared  the 
nation-wide  median  percentage  of  a 
pollutant  removed  by  well-operated 
POTWs  with  secondary  treatment  to  the 
percentage  of  a  pollutant  removed  by 
BAT  treatment  systems  from  only  the 
Hazardous  subcategory.  For  the 
proposal,  EPA  proposed  pretreatment 
standards  that  were  equivalent  to  the 
BPT/BAT  limitations  for  the  pollutants 
that  passed  through.  EPA  has 
reconsidered  its  decision  that  it  should 
promulgate  national  pretreatment 
standards  for  hazardous  landfills.  The 
reasons  for  this  decision  are  explained 
in  more  detail  below. 

Two  of  the  indirect  discharging 
landfills  have  treatment  technology  in 
place  that  EPA  considers  to  be  BAT,  and 
currently  discharge  very  low 
concentrations  of  pollutants  to  their 
local  POTWs.  The  third  and  only  other 
indirectly  discharging  Subtitle  C  landfill 
for  which  EPA  has  data  discharged  less 
than  1,000  gal/day  of  landfill  gas 
collection  condensate  to  a  POTW.  In 
addition  to  the  low  wastewater  flow  at 
this  landfill,  the  facility  has  relatively 
low  raw  wastewater  pollutant 
concentrations  and  employs 
neutralization  with  ammonia  followed 
by  settling  prior  to  discharge  to  the 
POTW. 

Several  commenters  on  the  proposal 
questioned  EPA's  rationale  for 
developing  ammonia  pretreatment 
standards  for  the  Hazardous  subcategory 
while  not  establishing  ammonia 
pretreatment  standards  for  the  Non- 
Hazardous  subcategory.  EPA's  database 
indicate  that  the  median  raw  wastewater 
anmionia  concentration  for  hazardous 
landfills  is  268  mg/L  as  compared  to  the 
raw  wastewater  ammonia  concentration 
for  Subtitle  D  landfills  which  is  199  mg/ 
L.^  EPA  has  current  information  on 


"  In  the  comments  received  on  tlie  proposal,  some 
commenters  referred  to  the  Hazardous  subcategory 
median  ammonia  raw  wastewater  concentration 
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ammonia  concentration  in  wastewater 
discharges  for  two  of  the  three  Subtitle 
C  landfills  in  EPA's  database.  One  of  the 
landfills  employs  biological  treatment 
and  discharges  an  average  of  4.9  mg/L 
of  ammonia  to  the  POTW.  The  other 
landfill  employs  chemical  precipitation 
prior  to  biological  treatment  and 
discharges  ammonia  at  an  average 
concentration  of  156  mg/L.  This 
discharge  level  presents  no  apparent 
problem  to  the  receiving  POTW. 
According  to  discussions  with  this 
facility  and  the  POTW,  the  POTW  has 
not  set  local  pretreatment  standards  for 
ammonia  for  this  landfill,  and  the 
POTW  does  not  perform  nitrification 
nor  is  there  an  ammonia  limit  in  the 
POTW's  NPDES  permit.  Since  1995,  the 
POTW  has  seen  the  ammonia  . 
concentration  at  its  head  works  increase 
from  13  mg/L  to  20  mg/L  and  has 
experienced  some  upsets  at  the  POTW. 
However,  the  POTW  explained  that  it 
was  unsure  whether  the  upsets  are  a 
result  of  the  increased  ammonia 
concentrations  or  due  to  some  other 
constituent  in  the  wastewater.  In 
addition,  the  POTW  is  not  sure  if  the 
landfill  leachate  discharge  is 
contributing  at  all  to  the  upsets.  As  was 
the  case  in  the  Non-hazardous 
subcategory,  EPA  concluded  that 
national  pretreatment  standards  for 
ammonia  are  not  warranted  by  the  small 
quantity  of  ammonia  being  discharged 
to  POTWs  from  landfills  in  this 
subcategory  and  due  to  the  site  specific 
water  quality  and  POTW  nitrification 
issues  associated  with  ammonia. 

Although  the  removal  comparison 
suggests  that  phenol  may  pass  through, 
EPA  decided  not  to  establish 
pretreatment  standards  for  it  because  it 
is  highly  biodegradable  and  is,  in  fact, 
treated  by  POTWs  to  the  same  degree  as 
the  landfill  direct  dischargers.  The 
Agency  concluded  that  any  apparent 
difference  in  removals  in  the  removal 
comparison  is  an  artifact  of  differing 
influent  concentrations  rather  than  any 
difference  in  performance  between 
landfill  direct  dischargers  and  POTWs. 

In  EPA's  landfills  database,  raw 
wastewater  concentrations  of  phenol  at 
the  two  BAT  facilities  in  the  Hazardous 
subcategory  were  much  higher  than  the 


referred  to  in  Table  6-8  on  page  6-44  of  the 
Proposed  Landfills  Development  Document  (EPA- 
82t-R-97-022).  This  table  lists  the  median 
ammonia  raw  wastewater  concentration  of  8.6  mg/ 
L.  However,  this  median  concentration  included 
numerous  CERCLA  facilities  with  discharges  that 
consisted  primarily  of  ground  water.  After  proposal. 
EPA  recalculated  the  median  ammonia  raw 
wastewater  concentration  for  the  Hazardous 
subcategory  using  only  data  from  Subtitle  C 
landfills  in  EPA's  database.  This  results  in  a  median 
raw  wastewater  ammonia  concentration  of  268  mg/ 
L. 


influent  concentrations  at  the  POTWs 
used  in  the  determination  of  the  POTW 
percent  removal.  The  average  influent 
concentrations  for  phenol  for  the  two 
hazardous  BAT  facilities  used  in  the 
pass-through  analysis  ranged  from  5,120 
|ig/L  to  98,500  tig/L,  and  tJtie  average 
effluent  concentrations  ranged  from  10 
Hg/L  to  814  ng/L  corresponding  to  an 
average  percent  removal  of  99.8  percent. 
For  POTW  performance,  EPA  used  a 
total  of  eight  POTWs  in  the  analysis  for  « 
POTW  percent  removal  of  phenol.  The 
average  influent  concentration  for 
phenol  at  these  eight  POTWs  was  387 
Hg/L,  and  six  of  the  eight  effluent  values 
weref  below  the  analytical  minimum 
level  and  therefore  assigned  values  of  10 
|ig/L.  Thus,  the  average  percent  removal 
for  the  POTWs  was  95.3  percent,  and 
therefore  EPA  determined  that  the 
pollutant  passed  through.  In  this  case, 
EPA  concluded  that  the  pass-through 
determination  is  an  artifact  of  the 
differing  influent  concentrations  and 
does  not  necessarily  reflect  a  real 
difference  in  removals.  Therefore,  EPA 
concluded  that  phenol  is  treated  to 
essentially  the  same  level  by  direct 
dischargers  and  POTWs  and,  therefore, 
does  not  pass  through. 

Further  review  of  the  comparison  for 
alpha- terpineol,  aniline,  benzoic  acid, 
naphthalene,  and  pyridine  under  the 
revised  analysis  showed  that  all  of  these 
pollutants  were  treated  down  to  non- 
detect  levels  in  both  the  landfill's  BAT 
treatment  option  and  in  the  RREL 
facilities  represenhng  POTWs.  That  is, 
both  BAT  facilities  and  POTWs  achieve 
the  same  level  of  treatment  for  these 
pollutants,  and  the  differences  in 
removal  once  again  were  simply  a 
function  of  smaller  influent 
concentrations  at  facilities  representing 
POTWs.  {Alpha-terpineol  and  benzoic 
acid  are  compounds  for  which  a  high 
removal  efficiency  would  be  expected  at 
a  POTW  due  to  their  relatively  high 
biodegradability.)  Therefore,  the  Agency 
determined  that,  not  only  are  the 
current  pollutant  loads  not  a  problem 
for  POTWs,  but  also  all  of  these 
pollutants  are  present  in  concentrations 
that  are  treated  down  to  non-detect 
levels  in  a  well-operated  POTW.  Thus, 
given  the  small  loadings  and  low 
concentrations  of  these  pollutants,  EPA 
concluded  that  these  five  pollutants  are 
susceptible  to  treatment  at  the  POTW 
and  do  not  pass  through. 

Furthermore,  EPA  has  concluded  that 
while  the  removal  comparison  suggests 
that  two  pollutants,  naphthalene  and 
aniline,  may  not  be  susceptible  to 
POTW  treatment,  in  fact,  they  will 
receive  equivalent  treatment.  First,  the 
median  untreated  wastewater 
concentration  observed  in  EPA's  data 


collection  effort  for  these  pollutants  is 
less  than  the  Universal  Treatment 
Standards  (UTS)  EPA  has  developed  for 
these  pollutants  in  F039  wastes  (multi- 
source  leachate)  in  40  CFR  268.48.  The 
UTS  for  naphthalene  is  0.059  mg/L 
which  is  slightly  greater  than  the 
median  concentration  foimd  in 
hazardous  landfills  (0.049  mg/L).  The 
UTS  standard  for  aniline  is  0.81  mg/L 
while  the  median  concentration  in 
hazardous  landfills  is  0.237  mg/L. 
Second,  aniline  and  naphthalene  (as 
well  as  p-cresol  and  pyridine)  will  be 
removed  from  wastewater  through 
attachment  to  the  biosolids  in  the 
POTW's  biological  treatment  system  and 
then  undergo  subsequent 
biodegradation  while  entrained  in  the 
biosolids. 

In  addition,  as  noted  above,  the 
revised  comparison  shows  a  lower 
POTW  removal  for  p-cresol  than  that 
achieved  by»BAT  treatment.  However, 
as  was  the  case  in  the  Non-Hazardous 
subcategory,  EPA  has  concluded  that 
the  concentrations  of  p-cresol  and  the 
associated  loadings  discharged  to 
POTWs  from  landfills  in  the  Hazardous 
subcategory  would  be  insignificant 
compared  to  the  total  loads  received  at 
the  POTW.  The  median  Subtitle  C  raw 
wastewater  concentration  for  p-cresol  is 
144  (ig/L  (this  includes  only  Subtitle  C 
landfills  and  not  the  CERCLA  data 
included  in  the  median  on  page  6-44  of 
the  Proposed  Landfills  Development 
Document)  which  is  less  than  the  UTS 
developed  for  p-cresol  in  F039  wastes 
which  is  770  Hg/L  (40  CFR  268.48). 

Therefore,  based  on  the  small  quantity 
of  pollutants  involved  and  low  pollutant 
concentrations  discharged  from  landfills 
in  the  Hazardous  subcategory.  EPA 
concluded  that  national  pretreatment 
standards  for  landfills  in  the  Hazardous 
subcategory  are  unnecessary.  In 
addition,  EiPA  concluded  that  local 
limits  are  adequately  controlling 
wastewater  discharges  from  Subtitle  C 
landfills. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

a.  Introduction.  Section  307  of  the  Act 
requires  EPA  to  promulgate  both 
pretreatment  standards  for  new  sources 
(PSNS)  and  new  source  performance 
standards  (NSPS).  New  indirect 
discharging  facilities,  like  new  direct 
discharging  facilities,  have  the 
opportunity  to  incorporate  the  best 
available  demonstrated  technologies 
including:  process  changes,  in-facility 
controls,  and  end-of-pipe  treatment 
technologies. 

b.  Rationale  for  Setting  PSNS 
Equivalent  to  PSES  for  Both 
Subcategories.  In  today's  rule,  EPA  has 
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decided  not  to  e  stablish  pretreatment 
standards  for  ne  w  sources  for  both 
subcategories  fo  ■  many  of  the  same 
reasons  that  EP^  l  did  not  estabhsh  PSES 
limits.  As  statec  in  the  PSES 
discussions  abo  ^e,  EPA  concluded  that 
the  typical  cone  jntrations  of  pollutants 
in  landfill  leach  Jte  are  not  at  levels  that 
will  cause  probi  ems  for  POTWs.  In 
addition,  EPA  djtermined  that  the 
relatively  small  wastewater  flows  from 
landfills  couple  i  with  the 
concentrations  (  f  pollutants  typically 
found  results  in  a  small  pollutant 
loading  rate  dis(  barged  to  POTWs  from 
landfills.  Finall  ',  in  site-specific  cases 
where  a  particu  ar  pollutant  may  be 
foimd  at  concer  trations  that  are  of 
concern  to  the  F  OTW,  EPA  concluded 
that  local  pretre  itment  standards  are  the 
most  appropriate  means  for  controlling 
such  discharges 
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monitoring  data.  EPA  used  a 
combination  of  EPA  and  industry 
supplied  data  whenever  possible  in 
order  to  better  account  for  the  variability 
of  leachate  over  time.  For  further 
information  on  the  calculation  of 
effluent  limitations,  see  Chapter  11  of 
the  Technical  Development  Document. 

G.  Treatment  Systems  Selected  for  Basis 
of  Regulation 

1.  Non-Hazardous  Subcategory  BPT 
Facility  Selection 

There  were  46  in-scope  landfill 
facilities  in  the  EPA  database  that 
employed  various  forms  of  biological 
treatment  considered  for  BPT/BAT  for 
the  Non-Hazardous  subcategory.  EPA 
evaluated  these  facilities  selected  as 
potential  BPT/BAT  candidates  to 
determine  the  performance  across  the 
various  types  of  biological  treatment 
systems.  In  order  to  determine  the  best 
performers  for  biological  treatment  EPA 
established  a  number  of  criteria.  The 
first  criterion  used  in  the  selection  of 
the  best  facilities  was  effective  treatment 
of  BODs.  Under  this  criterion,  there 
were  several  reasons  why  a  facility 
might  be  eliminated  from  the  selection 
of  BPT/BAT  facilities.  First,  EPA 
required  that  both  influent  and  effluent 
BOD<;  data  be  available  so  that  the 
Agency  could  evaluate  the  effectiveness 
of  the  biological  treatment  system  at  the 
facility.  In  addition,  EPA  eliminated 
those  facilities  whose  BOD5  influent 
data  were  less  than  100  mg/L  because 
EPA  did  not  consider  the  wastewater  at 
these  facilities  to  be  representative  of 
the  landfills  population  as  a  whole. 
Because  EPA  based  BPT/BAT 
limitations  on  the  effectiveness  of 
biological  treatment,  the  Agency 
eliminated  facilities  that  used  additional 
forms  of  treatment  (other  than  biological 
treatment)  for  BOD?  removal.  The  final 
requirement  for  BPT/BAT  selection  in 
the  Non-Hazardous  landfill  subcategory 
was  that  the  biological  treatment  system 
at  the  facility  had  to  achieve  a  BOD5 
effluent  concentration  less  than  50  mg/ 
L.  EPA  determined  that  facilities  not 
able  to  maintain  an  effluent 
concentration  below  50  mg/L  were  not 
operating  their  biological  systems 
effectively. 

After  applying  the  criteria  above,  EPA 
identified  seven  facilities  that  met  all  of 
the  BPT/BAT  criteria.  These  seven 
facilities  employed  various  types  of 
biological  treatment  systems  including 
activated  sludge,  a  sequencing  batch 
reactor,  aerobic  and  anaerobic  biological 
towers  or  fixed  film,  and  aerated  ponds 
or  lagoons.  Most  of  the  facilities 
employed  equalization  tanks  in  addition 
to  the  biological  treatment  while  several 


facilities  also  employed  chemical 
precipitation  and  neutralization  in  their 
treatment  systems.  Clarification  or 
sedimentation  stages  followed  the 
biological  treatment  systems.  EPA  used 
data  from  all  seven  facilities  employing 
well-operated  biological  treatment 
systems  to  calculate  the  effluent 
limitations  for  BOD5.  (For  those  BPT 
facilities  that  employed  both  chemical 
precipitation  as  well  as  biological 
treatment,  EPA  determined  that  the 
biological  treatment  systems,  and  not 
the  chemical  precipitation  systems, 
were  removing  the  BOD5  from  the 
landfill  wastewater.  Therefore,  EPA 
used  these  facilities  for  the  calculation 
of  BODs  hmitations.)  The  average, 
influent  BOD5  concentrations  to  these 
seven  treatment  systems  ranged  from 
150  mg/L  to  7,600  mg/L,  and  as 
mentioned  above,  all  of  the  average 
effluent  concentrations  for  these  seven 
facilities  were  below  50  mg/L. 

EPA  used  the  data  from  the  seven 
facilities  identified  as  having  good 
biological  treatment  systems  to  calculate 
the  limits  for  additional  pollutant 
parameters,  including  alpha  terpineol, 
ammonia,  benzoic  acid,  p-cresol, 
phenol,  and  zinc.  Because  one  facility 
employed  air  stripping,  EPA  did  not  use 
its  data  for  determining  the  limit  for 
ammonia.  In  addition,  EPA  did  not  use 
facilities  that  operated  chemical 
precipitation  systems  in  addition  to 
biological  treatment  for  the  calculation 
of  the  zinc  limitation.  Many  of  the 
facilities  selected  as  BPT/BAT  did  not 
provide  data  for  all  the  pollutants 
identified  for  regulation  by  EPA.  In 
these  cases,  EPA  based  the  effluent 
limitations  on  the  BPT/BAT  facilities  for 
which  data  were  available. 

While  the  BOD5  edits  discussed  above 
ensure  good  biological  treatment  and  a 
basic  level  of  TSS  removal,  treatment 
facilities  meeting  this  level  may  not 
necessarily  be  operated  for  optimal 
control  of  TSS.  To  ensure  that  the 
effluent  limitation  developed  for  TSS 
reflects  proper  control,  EPA  established 
additional  editing  criteria  for  TSS.  The 
primary  factor  in  addition  to  achieving 
the  BOD5  criteria  cited  above  was  that 
the  facility  had  fo  employ  technology 
sufficient  to  ensure  adequate  control  of 
TSS,  that  is,  a  sand  or  multimedia 
filtration  system.  The  Agency 
eliminated  facilities  that  used  additional 
forms  of  treatment  (other  than  a  sand  or 
multimedia  filter)  for  TSS  removal.  The 
second  factor  EPA  considered  was 
whether  the  treatment  system  achieved 
an  effluent  TSS  concentration  les?  than 
or  equal  to  100  mg/L.  EPA  selected 
treatment  facilities  meeting  these 
criteria  as  the  average  best  existing 
performers  for  TSS.  Two  of  the  seven 
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BPT/BAT  facilities  employed  a  sand  or 
multimedia  filtration  system  and 
achieved  an  effluent  TSS  concentration 
far  less  than  100  mg/L,  EPA  used  the 
TSS  effluent  data  from  these  two 
facilities  to  calculate  the  TSS  limitation 
for  the  Non-Hazardous  subcategory. 

2.  Hazardous  Subcategory  BPT/BAT 
Facility  Selection 

As  previously  noted,  EPA's  statistical 
analysis  of  the  facility  identification  and 
survey  data  suggests  that  there  are  no 
Subtitle  C  landfill  facilities  that 
discharge  directly  to  navigable  water 
and  six  that  discharge  to  POTWs. 
However,  EPA  has  specifically 
identified  only  three  Subtitle  C  landfills 
that  discharge  to  POTWs.  EPA  is 
transferring  data  from  these  facilities  to 
establish  BPT/BAT  limitations.  The 
wastewater  flow  from  one  of  the  three 
facilities  was  very  small  (less  than  1 ,000 
gallons  per  day)  and  consisted  of  only 
gas  collection  condensate  and  required 
only  minimal  treatment  (neutralization 
using  ammonia)  prior  to  discharge  to  the 
POTW.  Consequently,  EPA  did  not 
consider  this  facility  as  appropriate  for 
establishing  BPT/BAT  limitations.  The 
two  remaining  facilities  both  had 
treatment  systems  in  place  that  achieved 
very  good  pollutant  reductions.  The 
treatment  at  one  facility  consisted  of 
equalization  and  chemical  precipitation 
followed  by  activated  sludge  biological 
treatment.  The  second  facility  utilized 
equalization  followed  by  three 
sequencing  batch  reactor  biological 
treatment  units  operated  in  parallel.  The 
treatment  systems  in  place  at  these 
indirect  hazardous  facilities  achieved 
low  effluent  concentrations  with 
average  removals  of  88  to  98  percent  of 
organic  toxic  pollutants,  and  55  to  80 
percent  of  metal  pollutants.  Thus,  EPA 
concluded  that  it  should  use  both 
facilities  in  the  development  of  the 
Hazardous  subcategory  BPT/BAT 
limitations  for  nonconventional  and 
toxic  pollutants. 

However,  for  the  ammonia,  BOD5,  and 
TSS  limitations,  EPA  concluded  that 
establishing  BPT/BAT  limits  based 
solely  on  two  indirect  discharging 
treatment  systems  was  not  appropriate 
because  indirect  dischargers  often  do 
not  operate  their  treatment  systems  to 
achieve  optimal  control  of  these 
pollutants.  In  the  case  of  BOD5  and  TSS, 
POTWs  do  not  establish  local  standards 


because  the  POTWs  install  treatment 
designed  specifically  to  treat  these 
pollutants.  In  the  case  of  ammonia, 
some  POTWs  do  not  establish  standards 
because  they  have  installed  advanced 
treatment  for  ammonia  control.  Other 
POTWs  may  establish  ammonia 
standards  based  on  local  water  quality 
concerns.  EPA  supplemented  the 
Hazardous  subcategory  data  for  these 
three  pollutants  with  data  from  non- 
hazardous  landfill  facilities.  For  BOD5, 
EPA  used  data  from  both  of  the 
Hazardous  subcategory  BPT/BAT 
facilities  and  the  Non-Hazardous 
subcategory  BPT/BAT  facilities  to 
calculate  the  limitations.  Because 
neither  of  the  Hazardous  subcategory 
BPT/BAT  facilities  used  a  multimedia 
filter,  EPA  based  the  TSS  limitation  on 
the  two  Non-Hazardous  subcategory 
BPT/BAT  facilities  that  employed 
multimedia  filtration. 

In  the  case  of  ammonia,  EPA 
.  concluded  that  it  was  not  appropriate  to 
establish  limits  using  the  performance 
of  only  indirect  discharging  facilities 
because  only  one  of  these  facilities  in 
the  Hazardous  subcategory 
demonstrated  good  ammonia  control. 
Many  POTWs  with  advanced  or  tertiary 
treatment  units  for  nutrient  control  may 
not  establish  stringent  local  limits  fo;- 
ammonia.  Therefore,  basing  ammonia 
limits  only  on  indirect  discharging 
landfills  may  not  appropriately  reflect 
the  effluent  discharge  concentration  of 
ammonia  achieved  by  well-operated 
direct  discharging  landfills.  Since  only 
one  indirect  discharging  hazardous 
BPT/BAT  facility  achieved  BPT/BAT 
ammonia  removals,  EPA  chose  to 
supplement  the  hazardous  data  with 
data  from  two  non-hazardous  BPT/BAT 
facilities,  one  of  which  was  a  direct 
discharger. 

IV.  Assessment  of  Costs  and  Impacts 

A.  Methodology  for  Estimating  Costs 
and  Pollutant  Reductions  Achieved  by 
Treatment  Technologies 

The  methodology  EPA  used  for  the 
final  rule  for  estimating  costs  and 
pollutant  reductions  achieved  by  the 
various  treatment  technologies  is  the 
same  as  the  methodology  used  by  EPA 
for  the  proposal.  However,  there  are 
differences  in  the  estimated  costs  and 
pollutant  reductions  from  the  proposed 
rule.  These  differences  are  a  result  of 


several  revisions  EPA  made  when 
reviewing  the  costs  and  loads 
reductions  after  proposal.  These 
changes  are  explained  in  detail  in  the 
Technical  Development  Document  at 
Chapter  9. 

The  Agency  calculated  pollutant 
reductions  for  each  of  the  questionnaire 
recipients  that  would  potentially  be 
subject  to  this  rule  and  then  modeled 
the  national  population  by  using 
statistically  calculated  survey  weights. 
EPA  estimated  pollutant  reductions  by 
taking  the  difference  in  the  current 
performance  of  the  landfill  industry  and 
the  expected  performance  after 
installation  of  the  treatment  technology. 
The  Agency  estimated  pollutant 
reductions  for  each  pollutant  of  interest 
at  each  questionnaire  facility.  EPA 
determined  the  current  performance 
discharge  concentrations  from  data 
supplied  by  the  facility,  or  in  cases 
where  the  facility  did  not  supply 
current  wastewater  discharge  data  for  a 
particular  pollutant,  the  Agency  based 
the  current  discharge  concentration  on 
data  supplied  from  similar  treatment 
systems  at  similar  landfills.  EPA 
determined  the  discharge 
concentrations  expected  to  be  achieved 
for  a  particular  technology  option  from 
EPA  sampling  data  or  from  industry 
supplied  data  at  facilities  selected  as  the 
best  performers. 

B.  Costs  of  Compliance 

The  Agency  has  estimated  the  cost  for 
landfill  facilities  to  achieve  the  effluent 
limitations  promulgated  today.  Table 
IV.B-1  summarizes  the  estimated  costs 
aa8  the  Technical  Development 
Document  discusses  them  in  more 
detail.  All  of  the  cost  estimates  in  this 
section  are  expressed  in  terms  of  1998 
dollars. 

The  only  costs  associated  with  this 
final  rule  are  for  direct  discharging 
landfills  in  the  Non-Hazardous 
subcategory'.  EPA  did  not  identify  any 
commercial  hazardous  landfills  in  the 
United  States  that  discharged  directly  to 
siuface  waters,  and  thus,  the  Agency  did 
not  estimate  any  costs  of  compliance  for 
direct  dischargers  from  hazardous 
landfills.  In  addition,  there  are  no  costs 
associated  with  PSES  for  either 
subcategory  because  the  Agency  is  not 
establishing  PSES  for  the  Landfills  Point 
Source  Category. 
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Table  IV.  B-1  .—Capital  and  Annual  Costs  of  BPT 

[In  millions  of  1998  dollars] 


Subcategory 


Number  of 
facilities 


Capital 
costs 


143 
0 


18.87 
0 


Annual 
O&M  costs 


6.50 
0 


the  Landfills  Category"  discusses  them 
in  more  detail. 

All  of  the  pollutant  reductions 
realized  by  this  regulation  are  a  result  of 
the  effluent  limitations  promulgated  for 
direct  dischargers  in  the  Non-Hazardous 
subcategory.  EPA  did  not  identify  any 
commercial  hazardous  landfills  in  the 
United  States  that  discharged  directly  to 


surface  waters,  and  thus,  the  Agency  did 
not  evaluate  pollutant  reductions  for 
direct  dischargers  from  hazardous 
landfills. 

Furthermore,  there  are  no  pollutant 
reductions  associated  with  PSES  for 
either  subcategory  because  the  Agency 
is  not  establishing  PSES  limitations  for 
the  Landfills  Point  Soince  Category. 


Table  IV.C-1  .—Pollutant  Reductions  Achieved  by  Implementing  BPT" 


Subbcategory 


rect  Dischargers  (BPT) 
Dischargers  (BPT)  


Number  of 
facilities 


143 
0 


Conventional 
pollutant 
removals 
(pounds) 


600,000 
0 


Toxic  pollutant 
removals 
(pounds) 


323,150 
0 


and  Overview 


lummarizes  EPA's 
!conomic  impacts  of  the 
EPA  describes  the 

assessment  in  detail  in 
Analysis  for  the  Final 
Guidelines  and 
Landfills  Category" 
The  EA  estimates  the 
on  the  industry  of 
the  regulation  in  terms 
(severe  impacts)  and 


h 


financial  impacts  short  of  closure 
(moderate  impacts)  for  privately-owned 
landfill  facilities.  For  publicly-owned 
landfill  facilities,  the  report  estimates 
financial  impacts  short  of  closure.  The 
report  also  includes  an  analysis  of  the 
effects  of  the  regulation  on  new  landfill 
facilities  and  an  assessment  of  the 
impacts  on  small  businesses  and  other 
small  entities. 

EPA  estimated  the  economic  impacts 
of  final  regulatory  options  in  each 
subcategory  for  BPT  and  NSPS.  The 


technical  evaluation  and  description  of 
each  option  and  the  rationale  for 
selecting  the  final  option  is  discussed  in 
Section  [III]  of  today's  notice.  EPA  has 
based  its  BPT/BCT/BAT  limitations  for 
the  Non-Hazardous  subcategory  on 
technology  Option  II,  which  EPA 
estimates  will  have  a  total  annualized 
cost  of  $  7.64  million  (1998S).  (For 
privately-owned  facilities,  EPA 
evaluated  costs  in  terms  of  after-tax 
costs.)  Table  V.  A-1  summarizes  the 
costs  associated  with  the  Option  II. 


Table  V.  A-1  .—Total  Costs  of  Selected  Regulatory  Option 

[In  millions  of  1998  dollars] 


Selected  option  for  the  non-hazardous  landfill  subcategory 


Total 
capital  costs 


18.87 


Total 
O  &  M  costs 


6.50 


Post-tax 

total 

annualized 

costs 


7.64 


B.  Summary  o)  Economic  Impacts 

1.  Cost  Reason  ibleness  and  Economic 
Impacts  of  BPT 


above  in  Section  [II. A], 
BPT  limitations.  EPA 
dost  of  the  limitations  in 
ffluent  reduction 


benefits  achieved.  EPA  compares  these 
costs  and  benefits  by  first  calculating 
pre-tax  total  annualized  costs  and  total 
removals  of  TSS  and  BOD5  in  pounds. 
EPA  then  compares  the  ratio  of  the  costs 
to  the  removals  for  an  option  to  the 
range  of  ratios  in  previous  regulations  to 
gauge  the  option's  relative  cost.  Table 


V.B-1  presents  the  results  of  the  cost 
and  removal  comparison.  In  the  Non- 
Hazardous  subcategory.  Option  II  has  a 
ratio  of  $  14  per  pound.  Option  II  is 
within  the  historical  bounds  of  BPT  cost 
comparisons. 
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Table  V.  B-1 .— BPT  Cost  Reasonableness  Analysis 

Selected  option  for  ttie  non-hazardous  landfill  sutxategory 

Pre-tax  total 

annualized  costs 

(million  1998$) 

Removals 
(lbs) 

Average  cost 

reasonableness 

(1998  S/lb) 

II : 

8.57 

598.579 

14 

EPA  is  promulgating  BPT  limitations 
based  on  Option  II  for  both  privately- 
and  publicly-owned  facilities.  The 
impact  analysis  for  Option  II  projects 
two  facility  closures  as  a  result  of 


compliance.  The  EA  projects  no 
additional  economic  impacts  beyond 
these  two  severe  impacts.  The  direct  job 
losses  associated  with  the  projected 
closures  are  20  Full  Time  Equivalent 


(FTE)  positions.  Table  V.B-2 
summarizes  the  economic  impacts  for 
BPT. 


Table  V.  B-2.— Economic  Ii^pacts  of  BPT 

Selected  option  for  the  non-hazardous  landfill  subcategory 

Post-tax  total 
>    annualized 
costs 
(mil  1998$) 

Severe 
impacts 

Moderate 
impacts 

Direct  emptoy- 

ment  losses 

(FTEs) 

Option  II  

7.64 

2 

0 

20 

2.  Economic  Analysis  of  Final  NSPS 
limitations 

EPA  is  establishing  NSPS  limitations 
equivalent  to  the  limitations  that  are 
established  for  BPT/BCT/BAT  for  the 
Non-Hazardous  and  Hazardous 
subcategories.  In  general,  EPA  believes 
that  new  sources  will  be  able  to  comply 
at  costs  that  are  similar  to  or  less  than 
the  costs  for  existing  sources,  because 
new  soiu-ces  can  apply  control 
technologies  more  efficiently  than 
sources  that  need  to  retrofit  for  those 
technologies.  EPA  has  determined  that 
BPT/BCT/BAT  limitations  are 
economically  achievable  and,  therefore, 
NSPS  limitations  will  not  present  a 
barrier  to  entry  for  new  facilities. 

3.  Firm  Level  Impacts 

Firms  differ  from  facilities  in  that 
firms  are  business  entities  or  companies, 
which  may  operate  at  several  physical 
locations.  Facilities  are  individual 
establishments  defined  by  their  physical 
location,  whether  or  not  they  constitute 
Ein  independent  business  entity  on  their 
own.  Some  of  the  surveyed  facilities  are 
single-facility  firms.  In  these  cases,  the 
firm-level  impact  depends  only  on  the 
facility-level  impact.  In  other  cases, 
though,  facilities  are  owned  by  multi- 
facility  firms,  so  that  the  impact  on  the 
parent  firm  depends  not  only  on  that 
facility,  but  also  on  the  impacts  on  and 
characteristics  of  other  facilities  owned 
by  the  same  firm. 

In  this  analysis,  the  test  for  significant 
adverse  impacts  on  firms  is  whether 
firm-level  compliance  costs  exceed  five 
percent  of  firm  revenues.  Using  this 
criterion,  EPA  finds  no  significant 
adverse  impacts  on  affected  firms  and 
therefore  determines  that  the  effluent 


guideline  will  not  impose  unreasonable 
economic  burdens  on  firms  that  own  in- 
scope  landfills. 

4.  Community  Impacts 

EPA  assesses  community  impacts  by 
estimating  the  expected  change  in 
employment  in  communities  with 
landfills  that  are  affected  by  the  final 
regulation.  Possible  community 
employment  effects  include  the 
employment  losses  in  the  facilities  that 
are  expected  to  close  because  of  the 
regulation  and  the  related  employment 
losses  in  other  businesses  in  the  affected 
community.  In  addition  to  these 
estimated  employment  losses, 
employment  may  increase  as  a  result  of 
facilities'  operation  of  treatment  systems 
for  regulatory  compliance.  It  should  be 
noted  that  job  gains  will  mitigate 
community  employment  losses  only  if 
they  occur  in  the  same  commvmities  in 
which  facility  closures  occur. 

EPA  projects  that  the  final  regulation 
will  result  in  two  post-compliance 
closures,  with  the  direct  loss  of  20  Full- 
Time  Equivalent  (FTE)  positions.  EPA 
estimates  secondary  employment 
impacts  based  on  multipliers  that  relate 
the  change  in  employment  in  a  directly 
affected  industry  to  aggregate 
employment  effects  in  linked  industries 
and  consumer  businesses  whose 
employment  is  affected  by  changes  in 
the  earnings  and  expenditures  of  the 
employees  in  the  directly  and  indirectly 
affected  industries. 

The  EA  projects  an  estimated 
community  impact  of  between  49  and 
89  FTE  losses  as  the  result  of  the  final 
rule.  The  direct  and  secondary  job 
losses  are  not  expected  to  be  significant 
in  terms  of  employment  impacts  to 
affected  counties.  EPA  estimates  that  the 


regulation  will  result  in  employment 
gains  of  an  additional  79  FTEs  as  a 
result  of  the  operation  of  control 
equipment  associated  with  treatment 
systems  at  landfill  facilities. 

5.  Foreign  Trade  Impacts 

EPA  does  not  project  any  foreign  trade 
impacts  as  a  result  of  the  effluent 
limitations  guidelines.  International 
trade  in  landfill  services  for  the  disposal 
of  hazardous  and  nonhazardous  wastes 
is  virtually  nonexistent. 

VI.  Water  Quality  Analysis  and 
Environmental  Benefits 

A.  Introduction 

EPA  evaluated  the  environmental 
benefits  of  controlling  priority  and 
nonconventional  pollutant  discharges  to 
sin-face  waters  and  publicly-owned 
treatment  works  (POTWs).  Pollutant 
discharges  into  freshwater  and  estuarine 
ecosystems  may  alter  aquatic  habitats, 
adversely  affect  aquatic  biota,  and  may 
adversely  impact  human  health  through 
the  consiunption  of  contaminated  fish 
and  water.  Furthermore,  pollutant 
discharges  to  a  POTW  may  interfere 
with  POTW  operations  by  inhibiting 
biological  treatment  or  by  contaminating 
POTW  biosolids. 

Many  pollutants  commonly  foimd  in 
landfill  wastewater  have  one  or  more 
toxic  effects  (e.g.,  the  pollutant  may  be 
a  human  health  carcinogen  or  toxic  to 
either  some  human  system  or  to  aquatic 
life).  In  addition,  several  of  these 
pollutants  bioaccumulate  in  aquatic 
organisms  and  persist  in  the 
environment. 

The  Agency's  analysis  focused  on  the 
effects  of  toxic  pollutants  but  did  not 
evaluate  the  effects  of  two  conventional 
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B.  \fetbodology  Used  for  Estimating 
Water  Quality  I.  npacts  and  Benefits 

A  report  prepared  for  this  rule, 
Environmenta  Assessment  of  the  Final 
Effluent  Guide!  nes  for  the  Landfill 
Category,"  pres  tnts  the  Agency's 
analyses  of  thes?  environmental  and 
human  health  r  sk  concerns  and  of  the 
water  quality-re  lated  benefits  resulting 
from  the  final  e  fluent  guidelines.  This 
assessment  botl  i  qualitatively  and 
quantitatively  e  i/aluates  the  potential: 
(1)  Ecological  b  mefits;  (2)  human  health 
economic  productivity 
benefits  of  cont  oiling  discharges  from 
direct  discharging  non-hazcirdous 
landfills  based  )n  site-specific  analyses 
of  current  cond  tions  and  the  conditions 
that  would  be  a  :hieved  by  compliance 
with  the  limital  ions  being  established 
today.  EPA  esti  nates  in-stream 
pollutant  conce  otrations  from  direct 
discharges  usin  ;  stream  dilution 
modeling,  and  rom  these  models,  EPA 
estimates  the  pi  )tential  impacts  and 
benefits  of  the  anal  rule. 

EPA  projects  ecological  benefits  by 
comparing  the  i  teady-state  in-stream 
pollutant  concentrations,  predicted  after 
complete  imme  diate  mixing  with  no 
loss  from  the  sj  stem,  to  EPA  published 
water  quality  ci  iteria  guidance.  Or,  for 
those  chemical;  i  for  which  EPA  has  not 
published  water  quality  criteria,  EPA 
compares  the  s  eady-state  in-stream 
pollutant  conc(  ntrations  to  dociunented 
toxic  effect  levdls  [i.e.,  lowest  reported 
or  estimated  to:cic  concentration).  In 
performing  the  ;e  analyses,  EPA  used 
guidance  docui  nents  published  by  EPA 
that  recommen  i  numeric  human  health 
and  aquatic  life  water  quality  criteria  for 
numerous  pollutants.  States  often 
consult  these  g  iidance  documents  when 


adopting  water  quality  criteria  as  part  of 
their  water  quality  standards.  However, 
because  those  State-adopted  criteria 
may  vary,  EPA  used  the  nationwide 
criteria  guidance  as  the  most 
representative  value.  EPA  used  the 
findings  from  the  analysis  of  reduced 
occurrence  of  pollutant  concentrations 
in  excess  of  both  aquatic  life  and  human 
health  criteria  or  toxic  effect  levels  to 
assess  improvements  in  recreational 
fishing  habitats  and,  in  turn,  to  estimate, 
if  applicable,  a  monetary  value  for 
enhanced  recreational  fishing 
opportunities.  EPA  expects  such 
benefits  to  manifest  as  increases  in  the 
value  of  the  fishing  experience  per  day 
fished  or  the  number  of  days  anglers 
subsequently  choose  to  fish  the  cleaner 
waterways.  These  benefits,  however,  do 
not  include  all  of  the  benefits  that  are 
associated  with  improvements  in 
aquatic  life,  such  as  increased 
assimilation  capacity  of  the  receiving 
stream,  improvements  in  taste  and  odor, 
or  improvements  to  other  recreational 
activities  such  as  swimming  and 
wildlife  observation. 

EPA  projects  human  health  benefits 
by:  (1)  comparing  estimated  in-stream 
concentrations  to  health-based  water 
quality  toxic  effect  levels  or  EPA 
published  water  quality  criteria;  and  (2) 
estimating  the  potential  reduction  of 
carcinogenic  risk  and  non-carcinogenic 
hazard  from  consuming  contaminated 
fish  or  drinking  water.  EPA  estimates 
upper-bound  individual  cancer  risks, 
population  risks,  and  non-cancer 
hazards  (systemic)  using  modeled  in- 
stream  pollutant  concentrations  and 
standard  EPA  assimiptions  regarding 
ingestion  of  fish  and  drinking  water. 
The  Agency  then  used  the  modeled 
pollutant  concentrations  in  fish  and 
drinking  water  to  estimate  cancer  risk 
and  non-cancer  hazards  (systemic) 
among  the  general  population,  sport 
anglers  and  their  families,  and 
subsistence  anglers  and  their  families. 

Due  to  the  hydrophobic  nature  of  one 
chlorinated  dibenzo-p-dioxin  (CDD) 
congener  and  one  chlorinated 
dibenzofuran  (CDF)  congener  being 
evaluated,  EPA  projected  human  health 
benefits  for  these  pollutants  by  using  the 
Office  of  Research  and  Development's 
Dioxin  Reassessment  Evaluation  (DRE) 
model  to  estimate  the  potential 
reduction  of  carcinogenic  risk  and  non- 
carcinogenic  hazard  from  consuming 
contaminated  fish.  The  DRE  model 
estimates  fish  tissue  concentrations  of 
the  CDD/CDF  congeners  by  calculating 
the  equilibrium  between  the  pollutants 
in  fish  tissue  and  those  adsorbed  to  the 
organic  fraction  of  sediments  suspended 
in  the  water  colvunn.  EPA  did  not 
establish  effluent  limitations  for  the 


dioxins  and  furans  that  it  detected  at 
hazardous  and  non-hazardous  landfills. 
EPA  discusses  the  reasons  for  not 
establishing  limitations  for  these 
congeners  in  the  preamble  to  the 
proposed  rule  (63  FR  6438-6439)  and  in 
Chapter  6  of  the  Final  Technical 
Development  Document. 

Of  these  health  benefit  measm-es,  the 
Agency  is  able  to  monetize  only  the 
reduction  in  carcinogenic  risk  using 
estimated  willingness-to-pay  values  for 
avoiding  premature  mortality.  The 
values  used  in  this  analysis  are  based  on 
a  range  of  values  from  a  review  of 
studies  quantifying  individuals' 
willingness  to  pay  to  avoid  increased 
risks  to  life.  In  1998  dollars,  these 
values  range  from  $2.5  to  $13.1  million 
per  statistical  life  saved. 

EPA  evaluated  the  potential  aquatic 
life  and  human  health  impacts  of  direct 
wastewater  discharges  on  receiving 
stream  water  quality  at  current  levels  of 
treatment  and  at  final  BAT  treatment 
levels.  EPA  performed  this  analysis  for 
a  representative  sample  set  of  37  direct 
non-hazardous  landfills  discharging  26 
pollutants  to  35  receiving  streams.  EPA 
extrapolated  the  results  to  143  non- 
hazardous  landfills  discharging  26 
pollutants  to  139  receiving  streams.  EPA 
based  this  extrapolation  on  the  same 
statistical  methodology  used  for 
estimated  costs,  loads,  and  economic 
impacts. 

C.  Estimated  National  Water  Quality 
Impacts  and  Results 

The  Agency  estimates  that  the  final 
regulation  will  reduce  loadings  of 
priority  and  nonconventional  pollutants 
into  receiving  streams  by  39  percent. 
The  model  also  indicates  that 
excursions  of  acute  aquatic  life  criteria 
or  toxic  effect  levels  due  to  one 
pollutant  in  two  receiving  streams  will 
be  eliminated  at  BAT  discharge  levels. 
EPA  estimates  that  the  final  regulation 
will  reduce  exclusions  of  chronic 
aquatic  life  criteria  or  toxic  effect  levels 
due  to  the  discharge  of  ammonia  in  two 
receiving  streams.  EPA  projects  that  a 
total  of  36  exclusions  in  34  receiving 
streams  at  current  conditions  would  be 
reduced  to  34  excursions  in  34  streams. 
Since  the  final  rule  would  not  reduce 
the  estimated  number  of  stream  reaches 
with  excursions,  EPA  estimates  there 
would  be  no  increase  in  value  of 
recreational  fishing  to  anglers  based  on 
the  baseline  value  of  the  fishery  and  the 
estimated  incremental  benefit  values 
associated  with  freeing  the  fishery  from 
contaminants. 

EPA  modeled  cancer  cases  and 
systemic  health  effects  resulting  from 
the  ingestion  of  fish  and  drinking  water 
contaminated  by  non-hazardous  landfill 
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wastewater.  EPA  estimates  that  current 
wastewater  discharges  from  landfills 
result  in  far  less  than  one  (0.003)  annual 
cancer  case  per  year  for  all  populations 
evaluated.  Final  treatment  options 
would  reduce  this  value  to  0.002  annual 
cancer  cases  per  year,  which  would 
result  in  negligible  monetized  benefits 
{$2,100  to  $11,000  per  year).  EPA 
projects  systemic  health  effects  from  one 
pollutant  (disulfoton)  in  two  receiving 
streams  at  both  current  and  final  BAT 
discharge  levels  affecting  a  total 
population  of  643  subsistence  anglers 
and  their  families. 

EPA's  survey  of  hazardous  landfills  in 
the  United  States  indicated  that  there 
were  no  in-scope  respondents  which 
were  classified  as  direct  dischargers. 
Therefore,  the  Agency  did  not  evaluate 
potential  aquatic  life  and  human  health 
impacts  of  direct  wastewater  discharges 
from  hazardous  landfills. 

Vn.  Non-Water  Quality  Environmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  require  EPA  to 
consider  non-water  quality 
envfronmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption.  While  it  is 
difficult  to  balance  environmental 
impacts  across  all  media  and  energy 
use,  the  Agency  has  determined  that  the 
impacts  identified  below  are  justified  by 
the  benefits  associated  with  compliance 
with  the  limitations  and  standards. 

A.  Air  Pollution 

The  primary  source  of  air  pollution 
from  landfills  is  due  to  the  microbial 
breakdown  of  organic  wastes  from 
within  the  landfill.  Landfills  are  known 
to  be  major  sources  of  greenhouse  gas 
emissions  such  as  methane  and  carbon 
dioxide.  These  emissions  are  now 
regulated  under  the  Clean  Air  Act  as  a 
result  of  the  "Standards  of  Performance 
for  New  Stationary  Soiu"ces  and 
GuideUnes  for  Control  of  Existing 
Soiu'ces:  Municipal  Solid  Waste 
Landfills,"  promulgated  by  EPA  on 
March  12,  1996.  (61  FR  9905).  Many 
municipal  solid  waste  landfills  are 
required  to  collect  and  combust  the 
gases  generated  in  the  landfill. 
Wastewater  collected  from  within  the 
landfill  contains  organic  compounds 
which  include  volatile  organic 
compoimds  (VOC)  and  hazardous  air 
pollutants  (HAP).  This  wastewater  must 
be  collected,  treated  and  stored  in  units 


which  are  often  open  to  the  atmosphere 
and  may  result  in  the  volatilization  of 
certain  compounds.  The  regulations 
promulgated  today  are  based  on  the 
performance  of  an  aerated  biological 
system.  Wastewater  aeration  may 
increase  the  volatilization  of  certain 
organic  compounds,  a  potential 
environmental  concern.  However, 
indications  are  that  the  potential 
increase  in  air  emissions  due  to  this 
regulation  will  be  minimal.  VOCs  in 
hazardous  waste  landfill  leachate  are 
being  steadily  minimized  due  to  the 
RCRA  land  disposal  restriction  rules, 
which  typically  require  aggressive 
destructive  treatment  of  organics  in 
hazardous  wastes  before  the  waste  can 
be  landfilled  (see  40  CFR  268.40  and 
268.48).^  VOC  levels  in  historic  landfill 
leachate  (from  both  hazardous  and  non- 
hazardous  waste  landfills  dating  from 
the  1930s  to  the  mid-1990s)  are  also  at 
levels  which  are  low  enough  as  not  to 
call  into  question  EPA's  determination 
to  base  these  rules  on  the  performance 
of  aerated  biological  systems.  Tables  6- 
9,  6-10,  and  6-13  in  Technical 
Development  Dociunent  show  the 
concentrations  of  VOCs  found  in 
landfill  wastewater. 

Fuirthermore,  EPA's  Office  of  Air  and 
Radiation  is  currently  evaluating  the  air 
emissions  from  wastewater  generated  at 
municipal  solid  waste  landfills,  and 
intends  to  take  today's  rule  into  account 
in  determining  whether  further  controls 
under  section  112  of  the  Clean  Air  Act 
(which  requires  technology-based 
standards  for  hazardous  air  pollutants 
emitted  by  major  sources  of  emissions  of 
those  pollutants)  are  justified. 
(Preliminary  indications  are  that 
hazardous  air  pollutant  emissions  from 
aeration  would  he  a  minor  fraction  of 
those  from  other  landfill  emission 
sources  such  as  landfill  gas  emissions.) 

In  addition,  EPA  is  addressing 
emissions  of  VOCs  from  industrial 
wastewater  through  a  Control 
Techniques  Guideline  (CTG)  under 
Section  110  of  the  Clean  Air  Act.  In 
September,  1992,  EPA  published  a  draft 
document  entitled  "Control  of  Volatile 
Organic  Compound  Emissions  from 
Industrial  Wastewater"  (EPA^53/0-93- 
056).  This  docimient  addresses  various 
industries,  including  the  hazardous 
waste  treatment,  storage,  and  disposal 
industry,  and  outlines  emissions 
expected  from  their  wastewater 


'  There  are  certain  exceptions  to  these  treatment 
requirements  for  hazardous  wastewater  which  is 
disposed  in  surface  impoundments.  RCRA  section 
3005  (j)  (11).  However,  if  this  wastewater  contains 
\OCs  above  a  designated  concentration  level,  then 
the  impoimdments  are  subject  to  rules  requiring 
control  of  the  resulting  air  emissions.  40  CFR 
264.1085  and  263.1086. 


treatment  systems  and  methods  for 
controlling  them. 

B.  Solid  Waste  Generation 

Solid  waste  will  be  generated  due  to 
a  number  of  the  treatment  technologies 
selected  as  BPT/BAT  for  this  regulation. 
These  wastes  include  sludge  from 
biological  treatment  systems  and 
chemical  precipitation  systems.  Solids 
from  treatment  processes  are  typically 
dewatered  and  disposed  in  the  on-site 
landfill.  Therefore,  the  increased 
amount  of  sludge  created  due  to  this 
regulation  will  be  negligible  in 
comparison  with  the  daily  volumes  of 
waste  processed  and  disposed  of  in  a 
typical  landfill. 

C.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
these  standards  will  increase  energy 
consumption  by  a  very  small  increment 
over  present  industry  use.  The  selected 
treatment  technologies  are  not  energy- 
intensive,  and  the  projected  increase  in 
energy  consumption  is  primarily  due  to 
the  incorporation  of  components  such 
as  power  pumps,  mixers,  blowers, 
power  lighting  and  controls.  The  costs 
associated  with  these  energy  costs  are 
included  in  EPA's  estimated  operating 
costs  for  compliance  with  the  final  rule. 

Vm.  Regulatory  Implementation 

The  ptupose  of  this  section  is  to 
provide  assistance  and  direction  to 
permit  writers  to  aid  in  their 
implementation  of  this  regulation.  This 
section  also  discusses  the  relationship 
of  upset  and  bypass  provisions, 
variances  and  modifications,  and 
analytical  methods  to  the  final 
limitations. 

A.  Implementation  of  Limitations  and 
Standards 

Upon  the  promulgation  of  these 
regulations,  all  new  and  reissued 
Federal  and  State  NPDES  permits  issued 
to  direct  dischargers  in  the  landfills 
industry  must  include  the  effluent 
limitations  for  the  appropriate 
subcategory.  Permit  writers  should  be 
aware  that  EPA  has  proposed  revisions 
to  40  CFR  Part  122  and  is  currently 
addressing  public  comments  on  its 
proposal.  One  of  several  aspects  of  the 
proposal  which  could  be  particularly 
relevant  to  the  development  of  NPDES 
permits  for  the  Landfills  Point  Source 
Category  is  the  proposed  revisions  of 
Section  122.44(a).  In  EPA's  ciurent 
thinking,  the  revisions  would  require 
that  permits  have  limitations  for  all 
applicable  guideline-listed  pollutants 
but  allows  for  the  waiver  of  sampling 
requirements  for  guideline-listed 
pollutants  on  a  case-by-case  basis  if  the 
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discharger  can  c  jrtify  that  the  pollutant 
is  not  present  in  the  discharge  or 
present  in  only  1  ackground  levels  from 
intake  water  wit  i  no  increase  due  to  the 
activities  of  the  i  lischarger.  EPA 
anticipates  that  i  lew  sources  and  new 
dischargers  will  not  be  eligible  for  this 
waiver  on  their  first  permit  term,  and 
monitoring  can  ie  re-established 
through  a  minor  modification  if  the 
discharger  expands  or  changes  its 
process.  Furtherl  the  permittee  will  not 
need  to  reapply  or  the  waiver  each 
permit  term,  but  only  needs  to  notify  the 
permit  writer  of  uiy  modifications  that 
have  taken  place  over  the  coiu^e  of  the 
permit  term  and  if  necessary, 
monitoring  can  l|e  reestablished  through 
a  minor  modific  ition. 


B.  Upset  and  Bypass  Provisions 
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for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court. 
[Chemical  Manufacturers  Ass'n  v. 
NRDC,  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
Section  301  (n)  of  the  Act  expliciUy  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301(n),  an  application  for 
approval  of  an  FDF  variance  must  be 
based  solely  on  (1)  information 
submitted  during  the  rulemaking  raising 
the  factors  that  are  fundamentally 
different  or  (2)  information  the 
applicant  did  not  have  an  opportunity 
to  submit.  The  alternate  limitation  or 
standard  must  be  no  less  stringent  than 
justified  by  the  difference  and  not  result 
in  markedly  more  adverse  non-water 
quality  environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  125 
Subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  (e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3), 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non- water 


quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargers  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  EPA  in  establishing  the  applicable 
guidelines.  The  pretreatment  regulation 
incorporates  a  similar  requirement  at  40 
CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS. 

2.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  imder 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circimistances.  These  could  include  a 
regulatory  inspection  or  information . 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request 
modification  of  a  permit  be  made.  There 
are  two  classifications  of  modifications: 
major  and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  diat 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 
122.62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modifications  are 
described  in  40  CFR  122.63. 

D.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
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States.  These  limitations  are  applied  to 
individual  facilities  through  NPDES 
permits  issued  by  EPA  or  authorized 
States  under  Section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  for  this  regulation  to  cover 
the  discharge  of  pollutants  for  this 
industrial  category.  In  specific  cases,  the 
NPDES  permitting  authority  may  elect 
to  establish  technology-based  permit 
limits  for  pollutants  not  covered  by  this 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  Law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  on 
covered  pollutants)  the  permitting 
authority  must  apply  those  limitations. 

Working  in  conjunction  with  the 
effluent  limitations  are  the  monitoring 
conditions  set  out  in  a  NPDES  permit. 
An  integral  part  of  the  monitoring 
conditions  is  the  point  at  which  a 
facility  must  monitor  to  demonstrate 
compliance.  The  point  at  which  a 
sample  is  collected  can  have  a  dramatic 
effect  on  the  monitoring  results  for  that 
facility.  Therefore,  it  may  be  necessary 
to  require  internal  monitoring  points  in 
order  to  ensure  compliance.  Authority 
to  address  internal  waste  streams  is 
provided  in  40  CFR  122.44(i)(l}(iii)  and 
122.45(h).  Permit  writers  may  establish 
additional  internal  monitoring  points  to 
the  extent  consistent  with  EPA's 
regulations. 

E.  Implementation  for  Facilities  With 
Landfills  in  Multiple  Subcategories 

According  to  the  "1992  Waste 
Treatment  Industry:  Landfills 
Questionnaire,"  there  are  several 
facilities  which  operate  both  Subtitle  C 
hazardous  landfills  and  Subtitle  D  non- 
hazardous  landfills  on-site.  Generally, 
for  determination  of  effluent  limits 
where  there  are  multiple  categories  and 
subcategories,  the  effluent  guidelines 
are  applied  using  a  flow-weighted 
combination  of  the  appropriate 
guideline  for  each  category  or 
subcategory.  Thus,  the  normal  practice 
would  be  to  develop  flow-weighted 
limitations  for  the  combined  Subtitle  C 
and  Subtitle  D  wastestreams,  a  flow- 
weighted  combination  of  the  BAT  limits 
for  the  Landfills  Category.  However. 
EPA's  RCRA  regulations  require 
management  of  mixtures  of  hazardous 
and  non-hazardous  waste  under  RCRA 
hazardous  waste  regulations. 
Consequently,  a  commingled  flow  of 
hazardous  and  nonhazardous  waste  is  a 
hazardous  waste.  Therefore,  if  a  facility 
commingles  wastewater  from  a  Subtitle 
C  hazardous  landfill  and  a  Subtitle  D 
non-hazardous  landfill  for  treatment, 
then  the  effluent  ft'om  that  facility  is 


subject  to  the  limitations  promulgated 
today  for  the  Hazardous  subcategory. 

F.  Implementation  for  Contaminated 
Ground  Water  Flows  and  Wastewater 
From  Recovering  Pumping  Wells 

As  discussed  in  Section  [III],  ground 
water  flows  and  wastewater  flows  from 
recovering  pumping  wells  {which  have 
very  similar  characteristics  to 
contaminated  ground  water)  are  not 
subject  to  the  effluent  limits  established 
in  today's  rule.  These  terms  are  defined 
in  Section  [III]  of  this  preamble. 
According  to  the  "1992  Waste 
Treatment  Industry:  Landfills 
Questionnaire,"  there  are  a  number  of 
facilities  which  collect  contaminated 
ground  water  in  addition  to  flows 
regulated  under  this  rule,  and  many 
facilities  commingle  these  flows  for 
treatment.  In  the  Agency's  analysis  of 
contaminated  ground  water  at  landfills, 
EPA  found  that  contaminated  ground 
water  may  be  very  dilute  or  may  have 
characteristics  similar  in  nature  to 
leachate.  Due  to  this  site-to-site 
variability,  the  Agency  is  not  able  to 
determine  how  the  guidelines  should  be 
implemented  for  commingled  flows  of 
ground  water  and  regulated  wastewater. 

In  the  case  of  such  facilities,  EPA 
believes  that  decisions  regarding  the 
appropriate  discharge  limits  should  be 
left  to  the  judgment  of  the  permit  writer. 
As  indicated  by  data  collected  through 
the  questionnaires  and  EPA  sampling, 
ground  water  characteristics  are  often 
site-specific  and  may  contain  very  few 
contaminants  or  may,  conversely, 
exhibit  characteristics  similar  in  nature 
to  leachate. 

In  cases  where  the  ground  water  is 
very  dilute  the  Agency  is  concerned  that 
contaminated  ground  water  may  be  used 
as  a  dilution  flow.  In  these  cases,  the 
permit  writer  should  develop  BPJ 
permit  limits  based  on  separate 
treatment  of  the  flows,  or  develop  BPJ 
^limits  based  on  a  flow-weighted 
building  block  approach,  in  order  to 
prevent  dilution  of  the  regulated 
leachate  flows.  However,  in  cases  where 
the  ground  water  may  exhibit 
characteristics  similar  to  leachate, 
commingled  treatment  may  be 
appropriate,  cost  effective  and 
environmentally  beneficial.  EPA 
recommends  that  the  permit  writer 
consider  the  characteristics  of  the 
contaminated  ground  water  before 
making  a  determination  if  commingling 
ground  water  and  leachate  for  treatment 
is  appropriate.  EPA  recommends  that 
the  permit  writer  refer  to  the  leachate 
characteristics  data  in  Chapter  6  of  the 
Technical  Development  Document  in 
order  to  determine  whether 


contaminated  ground  water  at  a  landfill 
has  characteristics  similar  to  leachate. 

G.  Implementatipn  for  Subtitle  D 
Landfills  Which  Received  Newly  Listed 
Hazardous  Wastes  in  the  Past 

There  are  situations  where  a  Subtitle 
D  landfill  received  wastes  that,  at  the 
time,  were  not  classified  as  hazardous, 
but  since  disposal  of  the  waste,  EPA 
now  classifies  that  type  of  waste  as 
hazardous.  In  these  situations,  leachate 
that  is  derived  from  the  treatment, 
storage,  or  disposal  of  listed  hazardous 
wastes  is  classified  as  a  hazardous  waste 
by  virtue  of  the  "derived-ft'om"  rule  in 
40  CFR  261.3(c)(2).  The  Agency  has 
been  very  clear  in  the  past  on  the 
applicability  of  hazardous  waste  listings 
to  wastes  disposed  of  prior  to  the 
effective  date  of  a  listing,  even  if  the 
landfill  ceases  disposal  of  the  waste 
when  the  waste  becomes  hazardous.  53 
FR  31147  (August  17. 1988).  EPA  also 
has  a  well-established  interpretation 
that  listings  likewise  apply  to  leachate 
derived  from  the  disposal  of  listed 
hazardous  wastes,  including  leachate 
derived  from  wastes  (which  meet  the 
listing  description)  disposed  before  a 
listing  effective  date.  Id.  EPA's 
interpretations  were  upheld  by  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Chemical  Waste 
Management,  Inc.  v.  EPA.  869  F.2d 
1526,  1536-37  (D.C.  Cir.  1989).  (These 
points  are  restated  here  to  provide 
context.  EPA  is  not  reconsidering  or  in 
any  other  way  reopening  these 
principles  for  comment  or  review.) 

This  does  not  mean  that  landfills 
holding  wastes  which  are  now  listed  as 
hazardous  become  subject  to  Subtitle  C 
regulation.  However,  previously 
disposed  wastes  now  meeting  the  listing 
description,  including  residues  such  as 
leachate  and  gas  collection  condensate 
which  are  derived  from  such  wastes  and 
are  actively  managed  (i.e.,  collected  for 
discharge),  do  become  subject  to 
Subtitle  C  regulation.  53  FR  31149. 
Thus,  in  these  types  of  situations,  a  non- 
hazardous  Subtitle  D  landfill  will 
produce  a  leachate  that  is  subject  to 
Subtitle  C  regulation.  In  many  cases, 
however,  as  discussed  at  64  FR  6807,  no 
significant  regulatory  consequences 
under  RCRA  result  from  leachate 
management. 

As  discussed  at  Section  [III]  above. 
EPA  established  two  different  sets  of 
effluent  limitations  for  the  landfills 
point  source  category  based  on  the 
RCRA  classification  of  the  landfill,  and 
not  the  RCRA  classification  of  the 
leachate.  Therefore,  according  to  the 
subcategorization  scheme  adopted  by 
EPA  in  today's  rule,  a  hazardous, 
Subtitle  C  leachate  generated  from  a 
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leachate  and  wh  ether  monitoring 
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Contingency  Plan  (NCP).  Section 
121(d)(1)  of  CERCLA  as  amended  by  the 
1986  Superfuind  Amendments  and 
Reauthorization  Act  (SARA)  requires 
that  on-site  remedial  actions  must  attain 
(or  waive),  at  completion  of  the  action, 
federal  or  more  stringent  state 
applicable  or  relevant  and  appropriate 
(ARARs)  environmental  law.  The  1990 
National  Contingency  Plan  (NCP) 
requires  compliance  with  ARARs  during 
remedial  actions  as  well  as  at 
completion  and  compels  attaiiunent  of 
ARARs  diuing  removal  actions 
whenever  practicable.  See  40  CFR 
300.415(j)  and  300.435(b)(2).  Therefore, 
CWA  limitations,  such  as  those 
promulgated  today,  may  be  applicable 
or  relevant  and  appropriate  to 
hazardous  substances  discharged  on-site 
into  surface  water  from  a  Superfund 
site. 

CWA  requirements  are  intimately 
connected  to  CERCLA  as  all  126  CWA 
priority  toxic  pollutants  are  CERCLA 
hazardous  substances  (CERCLA  Section 
101(14)).  EPA  thus  has  the  authority 
under  Superfund  to  respond  to  releases 
of  priority  toxic  pollutants.  EPA  also 
must  adhere  to  or  waive  "applicable"  or 
"relevant  and  appropriate"  CWA 
standards  during  on-site  response 
actions. 

"Applicable"  requirements  are  those 
cleanup  standards,  standards  of  control, 
and  other  substantive  environmental 
protection  requirements,  criteria,  or 
limitations  promulgated  under  federal 
or  timely  identified  state  law  that 
specifically  address  a  hazardous 
substance,  pollutant,  or  contaminant, 
remedial  action,  location,  or  other 
circumstance  at  a  Superfund  site  (40 
CFR  300.5).  Basically,  to  be  applicable, 
a  requirement  must  directly  and  fully 
address  a  CERCLA  activity.  For 
example,  the  Hazardous  subcategory 
landfill  effluent  limitations  could  be 
considered  applicable  for  a  CERCLA 
landfill  that  collects  and  discharges 
landfill  leachate  (or  other  wastewater 
regulated  by  the  landfills  guideline)  on- 
site  to  a  surface  water.  Because  the 
landfill  effluent  guidelines  did  not 
establish  pretreatment  standards, 
today's  rule  would  not  be  "applicable" 
for  a  CERCLA  landfill  discharging 
indirectly  to  a  POTW.  Determining 
which  standards  will  be  applicable  to  a 
Superfund  response  is  similar  to 
determining  the  applicability  of  any  law 
or  regulation  to  any  chemical,  action,  or 
location.  The  lead  or  support  agency 
must  examine  federal  and  state  statutes 
and  regulations  to  identify  those  which 
directly  govern  response  activities. 

CERCLA,  in  addition  to  incorporating 
"applicable"  environmental  laws  and 
regulations  into  the  response  process, 


requires  compliance  with  (or  waiver  of) 
other  "relevant  and  appropriate" 
standards.  A  requirement  which  is  not 
applicable  may  be  relevant  and 
appropriate  if  it  addresses  problems  or 
pertains  to  circumstances  similar  to 
those  encountered  at  a  Superfund  site. 
"Relevant  and  Appropriate" 
requirements  are  those  cleanup 
standards,  standards  of  control,  or  other 
substantive  environmental  provisions 
that  while  not  applicable  address 
sufficiently  similar  situations  or 
problems  to  those  encountered  at  a 
Superfund  site  such  that  their  use  is 
well-suited  to  the  particular  site.  40  CFR 
300.5  and  300.400(g)(2).  A  requirement 
may  be  "relevant"  in  that  it  covers 
situations  similar  to  that  at  the  site,  but 
may  not  be  "appropriate"  to  apply  for 
various  reasons  and,  therefore,  not  well- 
suited  to  the  site. 

The  types  of  legal  requirements 
applying  to  Superfund  responses  will 
differ  to  some  extent  depending  upon 
whether  the  activity  in  question  takes 
place  on  site  or  off  site.  In  the  case  of 
CERCLA  actions,  a  direct  discharge  of 
Superfund  wastewater  would  be 
considered  on  site  if  the  receiving  water 
body  is  in  the  area  of  contamination  or 
is  in  very  close  proximity  to  the  site  and 
necessary  for  implementation  of  the 
response  action  (even  if  the  water  body 
flows  off  site).  "CERCLA  Compliance 
with  Other  Laws  Manual"  Chapter  3, 
"Guidance  for  Compliance  with  Clean 
Water  Act  Requirements,"  (EPA,  August 
8,  1988). 

For  response  actions  that  are  on-site, 
the  site  must  comply  with  or  waive  both 
"applicable"  as  well  as  "relevant  and 
appropriate  requirements."  However, 
EPA  does  not  need  to  comply  with 
procedural  environmental  requirements 
on  site.  In  addition,  CERCLA  Section 
121(e)(2)  states  that  no  Federal,  State  or 
local  permit  (e.g.,  a  permit  for  a  direct 
discharge  to  surface  waters)  is  required 
for  the  portion  of  any  removal  or 
remedial  action  conducted  entirely  on- 
site.  Therefore,  Superfund  sites  are  not 
required  to  obtain  permits  for  on-site 
actions.  For  off  site  actions,  a  CERCLA 
response  generally  must  comply  only 
with  all  applicable  law. 

Therefore,  administrative  NPDES 
standards,  such  as  the  permit  and 
certification  requirements  required  by 
today's  rule,  are  applicable  to  CERCLA 
discharges  to  off-site  surface  water. 
Because  only  surface  water  that  is 
within  or  in  very  close  proximity  to  an 
area  of  contamination  is  considered  on 
site,  most  CERCLA  response  actions  will 
trigger  administrative  NPDES  standards. 

Also  see  "CERCLA  Compliance  with 
Other  Laws  Manual"  at  p.  1-65  (EPA, 
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August  8,  1988);  Final  NCP,  59  FR 
47416  (Sept.  15,  1994). 

/.  Implementation  for  TSCA  Landfills 

Concern  over  the  toxicity  and 
persistence  in  the  environment  of 
Polychlorinated  Biphenyls  (PCBs)  led 
Congress  in  1976  to  enact  §  6(e)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
that  included  among  other  things, 
prohibitions  on  the  manufacture, 
processing,  and  distribution  in     \ 
commerce  of  PCBs.  Thus,  TSCA 
legislated  true  "cradle  to  grave"  [i.e., 
from  manufacture  to  disposal) 
management  of  PCBs  in  the  United 
States.  Today's  guidelines  do  not  apply 
to  landfills  that  are  only  permitted 
under  TSCA  as  Chemical  Waste 
Landfills.  Rather,  it  applies  only  to 
those  landfills  subject  to  the 
requirements  under  Subtitle  C  or 
Subtitle  D  of  RCRA.  However,  landfills 
that  are  subject  to  Subtitle  C  or  D  of 
RCRA  and  are  also  permitted  under 
TSCA  will  be  subject  to  the  landfills 
effluent  limitations  guidelines 
promulgated  today.  In  fact,  at  least  one 
of  the  landfills  sampled  by  EPA  (and 
selected  as  BAT)  for  the  Hazardous 
subcategory,  is  a  Chemical  Waste 
Landfill  permitted  under  TSCA  and  is 
also  a  Subtitle  C  landfill  under  RCRA. 

/.  Implementation  for  Landfills  Located 
at  Centralized  Waste  Treatment 
Facilities 

EPA  is  in  the  process  of  developing 
guidelines  for  Centralized  Waste 
Treatment  (CWT)  facilities  which  will 
be  promulgated  next  year.  As  previously 
explained  at  Section  [III],  this  part  does 
not  apply  to  landfills  operated  in 
conjunction  with  CWT  facilities  that 
will  be  subject  to  40  CFR  Part  437  (when 
issued)  so  long  as  the  CWT  facility 
commingles  the  landfill  wastewater 
with  other  non-landfill  wastewater  for 
discharge.  A  landfill  directly  associated 
with  a  CWT  facility  is  subject  to  this 
part  if  the  CWT  facility  discharges 
landfill  wastewater  separately  from 
other  CWT  wastewater  or  commingles 
the  wastewater  from  its  landfill  only 
with  wastewater  from  other  landfills. 

For  example,  under  current  thinking, 
following  promulgation  of  the  CWT 
guidelines,  a  landfill  treatment  system 
that  accepts  wastewater  itom  a  non- 
landfill  source  for  treatment  would  be  a 
CWT  and  subject  to  the  CWT  guidelines 
and  stcuidards  to  be  codified  at  40  CFR 
Part  437.  However,  a  landfill  treatment 
system  that  only  accepted  wastewater 
for  treatment  generated  off-site  from  off- 
site  landfills  would  be  subject  to  the 
landfill  guidelines. 


K.  Determination  of  Similar  Wastes  for 
Captive  Landfill  Facilities 

As  discussed  at  Section  [III]  above, 
the  Agency  concluded  that  discharges 
from  captive  landfills  should  not  be 
subject  to  the  guidelines  if  the  captive 
landfills  only  accepted  waste  for 
disposal  from  another  facility  that  was 
similar  to  the  waste  generated  by  the 
industrial  or  commercial  operation 
directly  associated  with  the  landfill. 
This  section  offers  guidance  to  permit 
vkTiters  for  determining  whether  a  solid 
waste  received  for  disposal  in  a  captive 
landfill  is  similar  to  those  wastes 
generated  by  the  facility  directly 
associated  with  the  landfill. 

According  to  EPA's  database,  many  of 
the  industrial  or  commercial  facilities 
that  operate  captive  landfills  are  subject 
to  effluent  limitations  guidelines  in  40 
CFR  Subchapter  N.  For  the  most  part, 
facilities  subject  to  a  particular 
industrial  category  effluent  guideline 
produce  similar  types  of  wastes. 
Therefore,  EPA  decided  that  this  rule 
does  not  apply  to  landfills  operated  in 
conjunction  with  other  industrial  or 
commercial  operations  when  the 
landfill  receives  wastes  generated  by  the 
industrial  or  commercial  operation 
directly  associated  with  the  landfill  and 
also  receives  other  wastes  generated  by 
a  facility  that  is  subject  to  the  same 
provisions  in  40  CFR  Subchapter  N  as 
the  waste-receiving  facility. 

However,  there  are  cases  where  a 
captive  landfill  is  directly  associated 
with  an  industrial  or  commercial 
operation  that  is  not  subject  to  an 
effluent  guideline.  Or.  a  facility,  subject 
to  an  effluent  guideline,  may  operate  a 
landfill  in  conjunction  with  industrial 
or  commercial  operations,  but  may  also 
accept  other  wastes  from  facilities  that 
are  not  subject  to  the  same  effluent', 
guideline  or  not  subject  to  an  effluent 
guideline  at  all.  In  these  cases,  the 
permit  wrriter  must  determine  whether 
the  other  wastes  received  for  disposal 
are  of  similar  nature  to  the  wastes 
generated  by  the  industrial  or 
commercial  operation  direcdy 
associated  with  the  landfill.  In  cases 
where  the  permit  writer  determines  that 
the  other  waste  accepted  by  the  captive 
landfill  is  not  similar  to  the  waste 
generated  by  the  industrial  or 
commercial  activity  directly  associated 
with  the  landfill,  then  the  landfill 
wastewater  will  be  subject  to  the 
landfills  effluent  limitations.  However, 
if  the  permit  writer  determines  that  the 
wastes  are  similar,  then  the  wastewater 
fi-om  the  captive  landfill  should  be 
subject  to  the  same  categorical  effluent 
guideline  (or  BPJ  limitations)  as  the 
industrial  or  commercial  facility. 


A  permit  writer  should  consider  the 
following  factors  in  deciding  whether 
other  wastes  received  by  a  captive 
landfill  are  similar  to  those  wastes 
generated  by  the  industrial  or 
commercial  operation  directly 
associated  with  the  landfill: 

1 .  Are  the  other  wastes  received  from 
facilities  that  are  subject  to  the  same 
provisions  in  40  CFR  Subchapter  N  as 
the  facility  directly  associated  with  the 
captive  landfill? 

If  so.  then  the  landfills  effluenl  guidelines 
do  not  apply  to  this  captive  landHli.  If  not. 
then  the  permit  writer  should  consider  the 
other  factors  listed  below. 

2.  Are  the  other  wastes  received  from 
facilities  that  are  part  of  the  same 
effluent  guidelines  "grouping"  as 
described  in  Chapter  2  of  the  Landfills 
Technical  Development  Document? 

If  so.  it  is  likely  that  the  wastes  are  similar 
and  the  landfills  effluent  guidelines  do  not 
apply.  In  the  Landfills  Technical 
lievelopment  Document,  EPA  grouped  the 
industrial  categories  under  Subchapter  N  into 
six  groups;  Organics.  Metals.  Inorganics  and 
Non-metals.  Pesticides.  Explosives,  and 
Asbestos.  It  is  likely  that  industries  within 
the  same  industrial  effluent  guideline 
■grouping"  will  generate  similar  types  of 
constituents  in  the  solid  wastes,  and  the 
leachate  resulting  from  the  disposal  of  these 
wastes  will  be  controlled  adequately  by  the 
effluent  limitation  for  the  industrial  or 
commercial  facility  directly  associated  with 
the  captive  landfill.  However,  this  may  not 
always  be  the  case,  and  therefore  EPA  left  to 
the  local  control  authority  the  determination 
of  whether  the  landfills  effluent  guideline 
should  apply  to  a  captive  landfill  that  accepts 
wastes  from  other  facilities  that  are  not 
subject  to  the  same  provisions  in  40  CFR 
Subchapter  N.  The  local  permitting  authority 
will  determine  whether  a  captive  landfill 
which  accepts  wastes  from  other  industrial 
activities  apart  from  those  directly  associated 
with  the  landfill  is  subject  to  today's 
guidelines  based  on  the  similarity  of  the 
other  wastes  and  the  likelihood  that  these 
wastes  will  result  in  Jeachate  that  is 
compatible  with  the  wastewater  treatment 
technology  used  to  treat  the  landfill  leachate. 

3.  In  the  case  of  hazardous  ^ptive 
landfills,  do  the  other  wastes  being 
received  have  the  same  hazardous  waste 
codes  as  those  generated  at  the  facility 
directly  associated  with  the  landfill? 

If  so,  it  is  possible  that  the  wastes  are 
similar.  However,  this  may  not  always  be  the 
case,  and  therefore  EPA  left  to  the  local 
control  authority  the  determination  of 
whether  the  landfills  effiuent  guideline 
should  applv  to  a  captive  landfill  that  accepts 
wastes  from  other  facilities  that  are  not 
subject  to  the  same  provisions  in  40  CFR 
Subchapter  N. 

4.  Is  a  significant  portion  of  the  waste 
deposited  in  the  landfill  from  the 
industrial  or  commercial  operation  that 
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L.  Analytical  Methods 

Section  304(h)  of  the  Clean  Water  Act 
directs  EPA  to  promulgate  guidelines 
establishing  test  methods  for  the 
analysis  of  pollutants.  These  methods 
are  used  to  determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.21,  122.41,  122.44 
and  123.25,  and  for  the  implementation 
of  the  pretreatment  standards  under  40 
CFR  403.10  and  403.12.  To  date,  EPA 
has  promulgated  methods  for 
conventional  pollutants,  toxic 
pollutants,  and  for  some 
nonconventional  pollutants.  The  five 
conventional  pollutants  are  defined  at 
40  CFR  401.16.  Table  I-B  at  40  CFR  136 
lists  the  analytical  methods  approved 
for  these  pollutants.  The  65  toxic  metals 
and  organic  pollutants  and  classes  of 
pollutants  are  defined  at  40  CFR  401.15. 
From  the  list  of  65  classes  of  toxic 
pollutants  EPA  identified  a  list  of  126 
"Priority  Pollutants."  This  list  of 
Priority  Pollutants  is  shown,  for 
example,  at  40  CFR  Part  423,  Appendix 
A.  The  list  includes  non-pesticide 
organic  pollutants,  metal  pollutants, 
cyanide,  asbestos,  and  pesticide 
pollutants.  Currently  approved  methods 
for  metals  and  cyanide  are  included  in 
the  table  of  approved  inorganic  test 
procedures  at  40  CFR  136.3,  Table  I-B. 
Table  I-C  at  40  CFR  136.3  lists  approved 
methods  for  measurement  of  non- 
pesticide  organic  pollutants,  and  Table 
I-D  lists  approved  methods  for  the  toxic 
pesticide  pollutants  and  for  other 
pesticide  pollutants.  Dischargers  must 
use  the  test  methods  promulgated  at  40 
CFR  136.3  or  incorporated  by  reference 
in  the  tables,  when  available,  to  monitor 
pollutant  discharges  firom  Landfills, 
unless  specified  otherwise  by  the 
permitting  authority. 

The  final  rule  establishes  limitations 
for  BOD5,  TSS,  pH,  ammonia,  arsenic 
(total),  chromium  (total),  zinc  (total), 
alpha  terpineol,  aniline,  benzoic  acid,  p- 
cresol,  phenol,  naphthalene,  and 
pyridine.  Except  for  aniline,  benzoic 
acid,  p-cresol,  and  pyridine,  there  are 
methods  specified  for  these  pollutants  at 
40  CFR  136.3.  Although  these  four 
pollutants  are  not  directly  covered  in 
the  list  of  approved  methods,  EPA  has 
successfully  used  Methods  625  and 
1625  to  measure  these  semivolatile 
pollutants.  EPA  has  collected  analytical 
data  for  these  four  pollutants  and  for 
other  pollutants  of  interest  in  the 
wastewater  program  using  Methods  625 
and  1625.  One  of  the  pollutants,  alpha 
terpineol,  is  currently  an  analyte  in 
Method  1625  but  not  in  Method  625. 


EPA  has  also  collected  data  for  alpha 
terpineol  using  Method  625  to  provide 
greater  flexibility  in  the  selection  of  an 
analytical  method  for  monitoring 
discharges.  As  part  of  today's  final  rule, 
EPA  is  amending  40  CFR  Part  136.3. 
Appendix  A,  to  add  attachments  to  EPA 
Methods  625  and  1625  with  method 
performance  criteria  for  additional 
pollutants,  including  the  pollutants  of 
concern  for  Landfills.  The  modified 
versions  of  Methods  625  and  1625  will 
allow  the  analysis  of  all  semivolatile 
organic  pollutants  in  today's  final  rule. 
EPA  proposed  to  amend  Methods  625 
and  1625  to  include  additional 
pollutants  as  part  of  the  Centralized 
Waste  Treatment  proposal  last  year  (64 
FR  2345).  Since  then,  EPA  has  gathered 
data  on  additional  analytes.  The 
attachments  to  Methods  625  and  1625 
consist  of  text,  performance  data,  and 
quality  control  (QC)  acceptance  criteria 
for  the  additional  analytes.  This 
information  will  allow  a  laboratory  to 
practice  the  methods  with  the 
additional  analytes  as  an  integral  part. 
The  QC  acceptance  criteria  for  the 
additional  analytes  were  determined  in 
single-laboratory  studies.  The  collected 
data  are  summarized  in  a  report  in  the 
docket  for  today's  rulemaking. 

IX.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  [58  FR 
51735  (October  4.  1993)],  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action  '  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  a  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 
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B.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  small  business 
that  has  annual  revenues  less  than  $6 
million  [i.e.,  the  definition  for  SIC  4953, 
Refuse  Systems);  (2)  a  small 
governmental  jiuisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  prepared  a  detailed  assessment  of 
the  impacts  of  today's  rule  on  small 
entities.  This  assessment  is  included  in 
the  "Economic  Analysis  of  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Landfill  Category,"  which  is 
summarized  in  Section  [V],  above,  and 
is  part  of  the  Record  for  today's  rule. 
Today's  rule  establishes  requirements 
applicable  to  landfill  facilities  owned  by 
both  small  businesses  and  small 
governmental  jmisdictions.  We 
determined  that,  of  the  138  facilities 
expected  to  incur  costs,  only  39 
facilities  are  small  entities.  Of  these  two 
are  privately  owned  and  37  are 
government  owned.  The  projected  costs 
for  these  entities  are  low — in  all  cases 
less  than  one  percent  of  revenues. 
Further,  EPA  projects  that  only  two 
facilities  owrned  by  small  entities  will 
incur  economic  impacts  such  as  facility 
closure.  Fmlher,  EPA's  assessment 
project  no  economic  impacts,  such  as 
plant  closure,  for  these  small  entities, 
Although  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  The 
Agency  considered  various  technology 
options  in  establishing  a  basis  for 
today's  effluent  limitations.  The 
Agency's  analysis  specifically  included 
economic  impacts  to  the  regulated 
community.  While  .complying  with  the 


statute,  EPA  also  reduced  regulatory 
impacts  by  selecting  economically 
achievable  and  cost-reasonable  options. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  18,  2000. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements.  Therefore,  this 
rule  is  not  subject  to  the  Paperwork 
Reduction  Act. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  loced, 
and  tribal  govenmients,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  nUe  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nxunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  biu-densome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 


governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  total  annualized  costs  of 
the  rule  as  $  7.64  million  (1998$,  post- 
tax).  Thus,  today's  rule  is  not  subject  to 
the  requirements  of  Sections  202  and 
205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  EPA  determined 
that  no  small  governments  are 
significantly  affected  by  this  rule  as 
discussed  in  Part  B.  of  this  section. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  Section  203  of  the 
UMRA. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  govenunents.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
nde,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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G.  Executive  Or  ier  13132  (FedemUsm) 

Executive  Ore  er  13132,  entitled 
"Federalism"  (f  4  FR  43255.  August  10, 
1999),  requires  i!PA  to  develop  an 
accountable  pro  c:ess  to  ensiu-e 
"meaningful  an  1  timely  input  by  State 
and  local  officia  Is  in  the  development  of 
regulatory  polic  es  that  have  federalism 
implications."  '  Policies  that  have 
federalism  impl  cations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  St  ites,  on  the  relationship 
between  the  nat  onal  government  and 
the  States,  or  on  the  distribution  of 
power  and  respi  msibilities  among  the 
various  levels  o  government." 

Under  Execut  ve  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  impl  cations,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  requi  -ed  by  statute,  luiless 
the  Federal  gov(  mment  provides  the 
funds  necessary  to  pay  the  direct 
compliance  cosi  s  incurred  by  State  and 
local  govemmei  its,  or  EPA  consults  with 
State  and  local  ( ifficials  early  in  the 
process  of  devel  oping  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  1  las  federalism 
implications  an  1  that  preempts  State 
law  unless  the  J  .gency  consults  with 
State  and  local  <  ifficiais  early  in  the 
process  of  deve  oping  the  proposed 
regidation. 

This  final  ruh  does  not  have 
federalism  impl  cations.  It  will  not  have 
substantial  direi  ;t  effects  on  the  States, 
on  the  relations  lip  between  the  national 
government  anc  the  States,  or  on  the 
distribution  of  f  ower  and 
responsibilities  unong  the  various 
levels  of  govern  nent,  as  specified  in 
Executive  Ordei  13132.  The  rule  will 
not  impose  subs  tantial  costs  on  States 
and  localities.  TJhe  rule  establishes 
effluent  limitati  )ns  imposing 
requirements  th  it  apply  to  Icindfills 
when  they  disci  icirge  wastewater.  The 
rule  does  not  ap  ply  directly  to  States 
and  applies  to  li  (calities  only  when  they 
operate  a  munic  ipal  landfill  that 
discharges  wast  jwater.  The  rule  will 
only  affect  State  s  when  they  are 
administering  C  WA  permitting 
programs.  The  f  nal  rule,  at  most, 
imposes  minimi  d  administrative  costs 


on  States  if  the  States  have  an 
authorized  NPDES  programs.  (These 
States  must  incorporate  the  new 
limitations  in  new  and  reissued  NPDES 
permits).  Similarly,  local  governments 
operating  directly  discharging  landfills 
will  not  experience  substantial  cost.  The 
cost  of  complying  with  this  guideline 
will  not  be  significantly  greater  than 
current  costs  of  meeting  existing  NPDES 
permit  limits.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  under 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  (Pub  L.  No.  104- 
113  Sec.  12(d)  15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(0MB),  explanations  when  the  Agency 
decided  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

Today's  final  rule  requires  dischargers 
to  monitor  for  3  metals,  7  organic 
pollutants,  BOD5,  TSS,  ammonia  and 
pH.  EPA  performed  a  search  of  the 
technical  literature  to  identify  any 
applicable  analytical  test  methods  from 
industry,  academia,  voluntary 
consensus  standard  bodies  and  other 
parties  that  could  be  used  to  measure 
the  analytes  in  today's  final  guideline. 
EPA's  search  revealed  that  there  are 
consensus  standards  for  many  of  the 
analytes  already  specified  in  40  CFR 
Part  136.3.  Pollutants  in  today's  rule 
with  consensus  methods  already 
specified  in  40  CFR  Part  136.3  include 
the  metals,  BOD5,  TSS,  ammonia,  pH, 
phenol,  and  naphthalene.  Pollutants 
without  consensus  methods  include 
alpha  terpineol,  aniline,  pyridine,  p- 
cresol,  and  benzoic  acid.  EPA  did  not 
identify  applicable  consensus  methods 
for  these  five  pollutants.  EPA  may 
promulgate  consensus  methods  for  these 
pollutants  in  a  future  rulemaking  if  such 
methods  become  available. 

/.  Executive  Order  13045  and  Protecting 
Children 's  Health 

The  Executive  Order  "Protection  of 
Children  from  Environmental  Health 


Risks  and  Safefy  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
is  determined  to  be  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safefy  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
not  "economically  significant"  as 
defined  under  Executive  Order  12866. 

X.  Summary  of  Proposal  Comments  and 
Responses 

The  following  section  describes  the 
major  comments  on  the  proposed  rule, 
and  EPA's  responses.  The  public  record 
includes  a  full  comment  summary  and 
response  document  for  this  rulemaking. 

Forty-eight  commenters  provided 
detailed  comments  on  the  February  6, 
1998  proposal.  In  all,  the  comments 
dealt  with  32  separate  aspects  of  the 
proposal.  The  following  responds  to  the 
most  significant  of  the  comments. 

Comment:  EPA's  selection  of 
biological  treatment  as  BPT/BAT  for  all 
non-hazardous  landfills  is  inappropriate 
because  the  technology  is  not  effective 
at  utility  ash  monofills  whose  leachate 
does  not  contain  sufficient  biologically 
degradable  organic  material  to  sustain  a 
biological  treatment  system. 

Response:  EPA  agrees  that  there  are 
certain  landfill  facilities  in  the  Non- 
Hazardous  subcategory,  such  as  utility 
ash  monofills,  that  would  have 
difficulty  operating  biological  treatment 
systems  due  to  the  low  organic  content 
of  the  wastewater.  In  these 
circumstances,  such  facilities  may  need 
to  install  different  treatment  systems  to 
ensure  compliance  with  the 
promulgated  limits.  However,  one  of  the 
several  ash  monofill  facilities  sampled 
by  EPA  currently  meets  these 
limitations  and  therefore  will  not  need 
to  install  any  additional  treatment 
technologies  in  order  to  comply  with 
the  landfills  rule. 

For  the  final  rule,  EPA  re-evaluated 
available  technology  for  reducing 
pollutant  discharges  from  landfills  with 
low  organic  content  wastewater.  EPA's 
data  on  ash  monofills  showed  that  two 
regulated  pollutants  (ammonia  and 
phenol)  could  be  found  at 
concentrations  which  do  not  meet  the 
BPT/BAT  limitations.  In  addition, 
because  various  metals  may  be  expected 
to  be  present  in  ash  monofill 
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wastewater,  EPA  also  considered  the 
treatment  of  zinc  (the  only  metal  for 
which  EPA  promulgated  a  limitation  for 
the  Non-Hazardous  subcategory)  in 
evaluating  the  treatment  technologies 
for  monofills  with  low  organic  content. 

EPA  concluded  that  breakpoint 
chlorination  would  likely  be  the  most 
practicable  and  economic  alternative 
technology  for  the  removal  of  ammonia 
at  non-hazardous  facilities  that  cannot 
sustain  or  chose  not  to  install  biological 
treatment.  For  landfill  facilities  that 
require  removal  of  both  phenol  and 
zinc,  EPA  evaluated  granular  activated 
carbon  as  a  non-biological  alternative 
treatment  technology.  EPA  also  looked 
at  the  cost  of  these  alternate  treatment 
technologies  to  meet  the  final  limits.  For 
the  final  rule,  EPA  costed  two  ash 
monofill  facilities  for  treatment  of 
ammonia,  phenol,  and  zinc  using  a 
combination  of  breakpoint  chlorination 
and  granular  activated  carbon.  Based  on 
this  assessment,  EPA  has  concluded  that 
there  are  viable  alternative  technologies 
available  to  facilities  with  low  BOD5, 
such  as  ash  monofills,  to  treat  ammonia, 
phenol,  and  zinc  that  are  comparable  to 
those  biological  treatment  systems 
found  to  be  economically  achievable  for 
the  landfill  industry  generally.  These 
treatment  systems  may  be  installed  at 
costs  comparable  to  those  for  biological 
treatment.  In  these  circumstances,  EPA 
has  concluded  that  it  should  not 
develop  separate  limitations  for  utility 
ash  monofills. 

Comment:  Several  conmienters 
suggested  that  EPA  further  develop  its 
database  to  assess  adequately  the 
influence  of  age-related  changes  on  the 
concentrations  and  quality  of  pollutants 
in  Subtitle  D  landfill  leachate. 

Response:  EPA  considered  whether 
age-related  changes  in  leachate 
concentrations  of  pollutants  necessitate 
different  discharge  limits  for  different 
age  classes  of  landfills.  Several 
considerations  lead  to  the  conclusion 
that  age-related  limits  are  not 
appropriate. 

First,  a  facility's  wastewater  treatment 
system  typically  receives  and 
commingles  leachate  from  several 
landfills  or  cells  of  different  ages.  The 
Agency  has  not  observed  any  facility 
which  has  found  it  advantageous  or 
necessary  to  treat  age-related  leachates 
separately.  The  Agency  did.  however, 
sample  two  landfill  facilities  that  had 
only  one  cell.  One  of  the  facilities  had 
been  receiving  wastes  for  nine  years  in 
its  landfill  cell,  while  the  other  facility 
had  only  been  receiving  waste  for  one 
year.  EPA  compared  the  raw  wastewater 
concentrations  of  the  constituents  in 
these  two  cells  and  found  the 
concentrations  to  be  very  similar.  In 


addition,  most  of  the  constituents  in 
both  cells  were  close  to  the  median  raw 
wastewater  concentration  for  the  Non- 
Hazardous  subcategory.  Second,  based 
on  responses  to  the  questionnaire, 
discussions  with  landfill  operators  and 
historical  data,  EPA  understands  that 
leachate  pollutant  concentrations 
appear  to  change  substantially  over  the 
first  two  to  five  years  of  operation  but 
then  change  only  slowly  thereafter. 

These  two  observations  imply  that 
treatment  systems  must  be  designed  to 
accommodate  the  full  range  of 
concentrations  expected  in  influent 
wastewater.  EPA  concluded  that  the 
BPT/BAT/NSPS  treatment  technologies 
are  able  to  treat  the  variations  in  landfill 
wastewater  likely  to  occur  due  to  age- 
related  changes.  EPA  has  taken  into 
account  the  ability  of  treatment  systems 
to  accommodate  age-related  changes  in 
leachate  concentrations,  as  well  as 
short-term  fluctuations  by  promulgating 
effluent  limitations  which  reflect  the 
variability  observed  in  monitoring  data 
spaiming  up  to  three  years. 

Additionally,  EPA  addressed  age- 
related  effects  on  treatment 
technologies,  costs,  and  pollutant  loads 
by  utilizing  data  collected  from  a  variety 
of  landfills  in  various  stages  of  age  and 
operation  (e.g.,  closed,  inactive,  active). 
EPA  sampled  landfills  of  various  ages 
and  stages  of  operation  (active,  inactive, 
closed),  lined  and  unlined,  and 
concluded  that  the  landfill  database 
used  to  develop  the  effluent  limitations 
represents  leachate  typically  found  at 
Subtitle  D  landfills.  In  addition,  EPA 
received  comments  from  several 
commenters  stating  that  the  leachate 
characterization  data  presented  in  the 
proposal  was  consistent  with  their  own 
monitoring  data. 

In  response  to  comments,  EPA 
evaluated  the  data  from  non-hazardous 
landfill  facilities  of  different  ages  to 
compare  general  raw  leachate 
characteristics.  When  EPA  compared 
landfills  of  various  ages  from  EPA's 
landfill  effluent  guidelines  database,  it 
was  difficult  to  pinpoint  any  particular 
trends  (i.e.  organic  pollutant 
concentrations  decrease  significantly 
with  age).  The  absence  of  any  particular 
trend  associated  with  pollutant 
concentrations  across  landfill  facilities 
of  various  ages  may  be  due  to  the  fact 
that  most  of  the  older  landfill  facilities 
in  EPA's  database  have  newer  landfill 
cells  whose  leachate  is  commingled  for 
treatment  with  the  leachate  from  the 
older  landfill  cells.  For  example,  a 
landfill  facility  that  may  have  opened 
prior  to  1980  m.ay  have  landfill  cells 
that  opened  since  1991  which 
contribute  a  large  portion  of  the  leachate 
flow.  EPA  acknowledges  that  age-related 


changes  in  landfill  leachate 
characteristics  would  be  expected  from 
individual  landfill  cells.  Most  of  the 
older  landfill  cells  have  lower 
concentrations  of  BODs,  COD,  and  most 
organic  pollutants  indicating  a  smaller 
amount  of  degradable  compounds  from 
the  aged  waste. "  In  addition,  aged 
leachates  contain  high  levels  of 
chemically  reduced  compounds,  such  as 
ammonia,  and  high  chlorides  because  of 
the  anaerobic  environment  of  the 
landfill.  These  trends  tend  to  be  true  for 
individual  landfill  cells.  However,  when 
looking  at  a  landfill  facility  as  a  whole 
(where  a  facility  commingles  leachates 
from  several  cells  of  various  ages  for 
treatment),  the  landfills  effluent 
guidelines  database  does  not  fully 
support  such  a  frend.  In  EPA's  data 
collection  efforts,  EPA  did  not  identify 
any  landfill  facilities  that  treated 
leachate  from  different  aged  cells 
separately.  Based  on  the  fact  that 
landfill  facilities  commingle  leachate 
from  cells  of  various  ages  for  treatment, 
EPA  concluded  that  its  leachate  effluent 
database  appropriately  represents  the 
landfills  industiy  covered  by  this 
guideline,  and  that  the  pollutant 
concpntrations  found  at  landfill 
facinties  of  various  ages  did  not  vary 
significantly  as  to  warrant  different 
treatment  technologies  for  landfills  of 
different  ages.  As  mentioned  above,  the 
Agency  sampled  raw  wastewater  at  two 
landfill  cells  of  different  ages  and  found 
the  concentrations  of  constituents  to  be 
very  similar.  EPA  concluded  that 
neither  the  age  nor  the  size  of  the 
landfill  facility  will  directly  affect  the 
treatability  of  the  landfill  wastewater. 
For  the  non-hazardous  landfills,  the 
most  pertinent  factors  for  ?!stablishing 
the  limitations  are  costs  of  treatment 
and  the  level  of  effluent  reductions 
obtainable. 

Comment:  EPA's  sampling  data  may 
not  be  a  true  reflection  of  Subtitle  D 
leachates  as  a  result  of  the  time  at  which 
EPA  collected  its  sampling  data. 
Between  the  years  of  1992  and  1995, 
when  most  of  EPA's  data  collection 
activities  were  underway,  most  of  the 
lined  Subtitle  D  landfills  had  only 
recently  begun  accepting  waste.  As  a 
result,  EPA's  data  reflect  relatively  new 
landfills  that  tend  to  have  less 
concentrated  leachate  since  it  usually 
takes  9-15  months  after  opening  a  new 
cell  before  the  leachate  begins  to 
sfrengthen.  In  addition.  EPA's  sampling 
included  leachate  being  collected  from 
unlined  landfills  that  could  be  diluted 
by  the  influence  of  ground  water  and, 
therefore,  was  not  representative  of 


«  Eckenfelder.  Welsev.  Industrial  Pollution 
Control.  New  York:  McGrdw-Hill.  1989. 
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the  one  new  facility  sampled  with 
characterization  data  from  12  other 
landfill  facilities  that  have  an  average 
age  of  13  years.  In  addition,  for  the  most 
part,  these  other  landfill  facilities 
commingled  leachates  from  cells  of 
differing  ages  and  stages  of  operation. 
The  Agency  did  not  identify  any  landfill 
facilities  which  found  it  advantageous 
or  necessary  to  treat  leachates  ft'om 
landfill  cells  of  different  ages  separately. 
Most  landfill  leachates  sampled  by  EPA 
were  composite  samples  of  several  cells. 
Therefore,  EPA  concluded  that  the 
landfills  sampled  and  the  resulting  data 
in  the  EPA  database  adequately 
represent  Subtitle  D  leachates. 

The  commenters  also  claim  that 
during  the  years  EPA  collected  data, 
most  lined  lemdfill  cells  were  just  being 
constructed  or  had  just  begun  operating. 
Although  this  may  be  true,  all  of  the 
landfills  (and  cells)  chosen  by  EPA  for 
sampling  were  lined,  with  the  exception 
of  one  facility  and  one  landfill  at 
another  facility.  EPA  specifically 
selected  lined  landfills  with  leachate 
collection  systems  for  sampling  visits 
because  these  facilities  would  be  more 
likely  to  employ  advanced  leachate 
treatment,  and  facilities  with  advanced 
treatment  were  under  consideration  as 
BAT.  Even  though  federal  regulations 
for  Subtitle  D  landfills  are  fairly  recent, 
several  states  were  already 
implementing  requirements  similar  to 
the  current  Subtitle  D  regulations  prior 
to  the  enactment  of  the  federal 
regulations.  Therefore  landfills  in  many 
states  (e.g.,  CA,  NY,  NJ,  and  PA) 
incorporated  lining  and  leachate 
collection  systems  in  advance  of  federal 
requirements. 

Another  commenter  also  stated  that 
leachate  from  unlined  landfills  may  be 
diluted  by  ground  water,  and  therefore, 
would  not  be  representative  of  more 
concentrated  leachates  found  in  lined 
Subtitle  D  landfills.  EPA  collected 
leachate  data  from  only  two  unlined 
Icmdfills  out  of  the  13  sampled.  EPA  has 
determined  that  the  leachate  from  one  of 
the  unlined  landfills  sampled  by  EPA 
was  imlikely  to  be  diluted  by  ground 
water  because  the  leachate  is  collected 
by  two  gravity  flow  sumps  located  well 
above  the  water  table.  The  other  unlined 
landfill  sampled  by  EPA  is  also  unlikely 
to  be  diluted  by  ground  water  since  the 
collection  system  is  located  12  feet 
above  the  water  table.  In  addition,  this 
facility  commingled  the  leachate 
collected  fi-om  the  unlined  landfill  with 
the  leachate  from  the  lined  landfill  at 
the  facility.  In  these  circumstances,  EPA 
determined  that  these  data  adequately 
represent  the  concentrations  of  leachate 
found  at  Subtitle  D  landfills. 


Comment:  EPA  should  further 
subcategorize  the  Subtitle  D  landfills 
because  it  is  not  appropriate  to  have  the 
same  effluent  limitations  for  both 
municipal  solid  waste  landfills  and  non- 
municipal  solid  waste  landfills  (or 
monofills). 

Response:  EPA  decided  to  include 
non-municipal  solid  waste  landfills 
(including  monofills)  in  the  same  Non- 
Hazardous  subcategory  as  municipal 
solid  waste  landfills  and  concluded 
that,  based  on  the  available  raw 
wastewater  data,  such  facilities  can 
meet  the  BPT/BAT  limitations  using 
available  technologies.  EPA  did 
consider  subcategorizing  the  Non- 
Hazardous  subcategory  further  but 
chose  not  to  be  based  on  several  factors. 

EPA  did  not  choose  to  further 
subcategorize  Subtitle  D  landfill 
facilities  because  the  leachate 
characteristics  from  monofills,  ashfills, 
construction  and  demolition  landfills, 
sludge  landfills,  and  non-municipal 
solid  waste  co-disposal  sites  were 
comparable  to  the  leachate 
characteristics  from  municipal  solid 
waste  landfills.  EPA  found  that  the 
pollutants  present  in  dedicated 
monofills  were  a  subset  of  those 
pollutants  found  at  municipal  solid 
waste  landfills,  at  comparable 
concentrations,  with  many  parameters 
found  at  lower  concentrations  than 
typically  found  at  municipal  solid  waste 
landfills,  as  shown  in  Table  5-3  in  the 
Technical  Development  Document. 

EPA  evaluated  data  from  monofills  in 
the  EPA  database  and  from  commenters 
submitting  monofill  data,  as  presented 
in  Chapter  5  in  the  Development 
Document,  and  determined  that  there 
are  differences  in  wastewater 
characteristics  between  different  types 
of  monofills.  Most  of  these  differences 
result  from  the  fact  that  not  all  monofills 
accept  the  same  types  of  waste.  The 
greatest  difference  observed  was 
between  monofills  that  accept  organic 
wastes  and  those  that  do  not.  EPA 
concluded  that  monofills  that  accepted 
wastes  containing  organic  material 
could  meet  the  promulgated  limitations 
using  biological  treatment  and, 
therefore,  were  similar  enough  to  other 
landfills  in  the  subcategory  to  warrant 
inclusion.  For  those  monofills  that  do 
not  accept  organic  wastes,  EPA  found 
that  many  of  the  facilities  could  meet 
the  subcategory  limitations  without 
treatment,  and  for  those  that  could  not, 
alternative  technologies  were  available 
at  cost  no  greater  than  those 
technologies  EPA  evaluated  (and 
determined)  to  be  economically 
achievable  for  the  subcategory  as  a 
whole.  EPA  included  the  costs 
associated  with  these  alternate 


Federal  Register/Vol.  65,  No.  12 /Wednesday,  January  19,  2000/Rules  and  Regulations  3041 


technologies  in  the  final  cost  impact 
analysis. 

As  a  result  of  its  study  of  the  various 
types  of  monofills,  EPA  determined  that 
a  single  subcategory  for  all  monofills 
would  still  not  address  the  situation 
where  a  certain  class  of  constituents  is 
regulated  even  though  not  all  types  of 
monofills  contain  those  constituents 
(e.g.,  a  utility  ash  monofill  with  low  raw 
wastewater  BOD5  concentrations  would 
still  be  in  the  same  subcategory  as  a 
sludge  monofill  which  may  contain 
moderate  levels  of  BODs ).  Therefore, 
EPA  would  need  to  establish  a  separate 
subcategory  for  each  type  of  monofill  to 
address  the  differences  among 
monofills.  Rather  than  develop  multiple 
monofill  subcategories,  EPA  decided 
that  because  the  types  of  pollutants  and 
concentrations  of  pollutants  found  at 
monofills  were,  for  the  most  part, 
equivalent  to  or  less  than  those  found  at 
municipal  solid  waste  landfills,  a  single 
subcategory  would  be  appropriate  for 
Subtitle  D  landfills. 

Comment:  One  commenter,  a 
wastewater  treatment  technology 
vendor,'submitted  two  sets  of  comments 
concerning  EPA's  evaluation  of  BAT 
Option  III  (reverse  osmosis  following 
biological  treatment).  The  commenter 
disagreed  with  the  BAT  Option  III 
stating  that  the  Pall  Rochem  Disc 
TubeT^  technology  does  not  require 
biological  pretreatment. 

Response:  EPA  agrees  that  the  Pall 
Rochem  Disc  Tube^M  technology  may 
effectively  treat  landfill  leachate 
without  prior  biological  treatment.  EPA 
sampled  the  Rochem  unitat  a  landfill 
that  did  not  employ  biological  treatment 
and  the  Rochem  unit  was  very  effective 
at  treating  the  landfill  leachate.  The  data 
from  EPA  sampling  is  contained  in  the 
regulatory  record  for  this  rule. 

However,  EPA  disagrees  with  the 
commenter  that  the  methodology  used 
to  evaluate  BAT  was  incorrect.  As 
discussed  in  the  preamble  to  the 
proposed  rule  (63  FR  6443),  EPA 
evaluated  BAT  treatment  options  as  an 
increment  to  the  baseline  treatment 
technology  used  to  develop  BPT  limits. 
Therefore,  the  BAT  Option  III  consisted 
of  BPT  Option  II  (biological  treatment 
followed  by  multimedia  filtration) 
followed  by  a  single  stage  reverse 
osmosis  unit.  For  the  analysis,  EPA 
concluded  that  a  biological  system 
followed  by  multimedia  filtration  would 
already  remove  the  majority  of  toxic 
pollutants,  leaving  the  single-stage 
reverse  osmosis  to  treat  the  very  low 
levels  of  pollutants  that  remained. 
Additionally,  EPA  concluded  that  the 
limits  under  BAT  would  not  be 
significantly  more  stringent  than  BPT 
because  the  BPT  technology  was  already 


treating  most  pollutants  to  very  low 
levels. 

Additionally,  the  selection  of  the  BAT 
treatment  options  took  into 
consideration  the  fact  that  many  of  the 
existing  direct  discharging  landfills 
already  employed  some  sort  of 
biological  treatment  system.  While  EPA 
acknowledges  that  the  referenced  Disc 
Tube""^  reverse  osmosis  technology 
does  not  require  pretreatment  using 
biological  treatment,  EPA  concluded 
that  it  was  more  cost  effective  to 
upgrade  existing  biological  treatment 
systems  than  to  add  on  a  reverse 
osmosis  system  (or  to  replace  the 
existing  biological  system  with  a  reverse 
osmosis  system).  EPA  determined  it  has 
reasonably  evaluated  and  rejected 
reverse  osmosis  treatment  as  a  BAT 
option.  However,  the  regulation,  of 
course,  does  not  require  the  installation 
of  a  particular  technology,  only  that  the 
discharger  comply  with  the  limitations. 
Therefore,  if  a  discharger  determines 
that  reverse  osmosis  will  achieve  the 
effluent  limitations  established  in  this 
rule,  then  the  discharger  is  free  to  install 
a  reverse  osmosis  treatment  system  to 
treat  its  landfill  wastewater. 

Comment:  One  commenter  questioned 
how  a  facility  will  achieve  such  low 
zinc  limits  using  biological  treatment 
without  employing  a  metals  removal 
technology.  The  commenter  also  stated 
that  zinc  levels  in  landfills  typically 
tend  to  be  in  the  range  of  2  to  7  mg/L. 

Response:  EPA  disagrees  with  the 
commenter's  claim.  The  record  supports 
EPA's  determination  that  the 
promulgated  zinc  limitations  levels  can 
be  achieved  through  well-operated 
biological  treatment  systems  without 
metals  removal  technology.  In 
establishing  zinc  limits  for  the  Non- 
Hazardous  subcategory,  EPA  used  zinc 
data  from  three  of  the  seven  BPT/BAT 
facilities  for  the  Non-Hazardous 
subcategory.  EPA  did  not  use  the  data 
from  the  other  four  BPT/BAT  facilities 
because  all  four  employed  chemical 
precipitation  in  addition  to  biological 
treatment,  and  chemical  precipitation 
was  not  part  of  the  selected  BPT/BAT 
option.  All  three  of  the  facilities  used  to 
calculate  the  zinc  limitations  operated  a 
biological  treatment  system.  Because 
one  of  these  three  facilities  supplied  two 
separate  sets  of  data,  EPA  used  four  data 
sources  from  the  three  BPT/BAT 
facilities  to  calculate  the  limitations  for 
zinc.  The  average  raw  wastewater  zinc 
concentrations  for  these  four  data  sets 
ranged  from  0.31  mg/L  to  0.995  mg/L 
with  average  effluent  concentrations 
ranging  from  0.05  mg/L  to  0.21  mg/L. 
The  percent  removals  of  zinc  for  these 
BPT/BAT  facilities  ranged  from  58 
percent  to  94  percent. 


•  Since  the  proposed  rule,  EPA  has 
recalculated  the  final  zinc  effluent 
limitations  for  the  Non-Hazardous 
subcategory  using  the  effluent  data 
discussed  above  from  the  four  data 
sources  along  with  variability  factors 
developed  for  zinc  discharges  from 
these  landfills.  EPA  calculated  a  zinc 
monthly  average  limit  of  0.11  mg/L  and 
a  daily  maximum  limit  of  0.20  mg/L. 
(EPA  explains  the  statistical  methods 
used  to  develop  these  limitations  more 
thoroughly  in  the  Statistical  Support 
Document  for  Final  Effluent  Limitations 
Guidelines  and  Standards  ^r  the 
Landfills  Point  Source  Category  and  in 
Chapter  1 1  of  the  final  Technical 
Development  Document.) 

The  commenter  expressed  concern 
about  the  ability  of  biological  treatment 
systems  to  achieve  the  zinc  removals 
EPA  had  proposed  for  landfills  without 
metals  removal  technology.  The 
commenter  stated  that  landfill 
concentrations  of  zinc  are  normally  in 
the  2  mg/L  to  7  mg/L  range.  However, 
the  raw  wastewater  data  submitted  by 
the  commenter  did  not  support  that 
claim.  The  commenter  submitted  zinc 
raw  wastewater  data  from  three  Subtitle 
D  landfills  with  concentrations  of  0.065 
mg/L  and  0.569  mg/L  for  one  landfill, 
and  0.165  mg/L  and  0.59  mg/L  for  the 
other  two  landfills.  These 
concentrations  are  consistent  with  the 
raw  wastewater  zinc  concentrations  at 
the  BPT/BAT  facilities  that  EPA  used 
for  the  calculation  of  the  effluent 
limitations  for  zinc.  EPA  has  concluded 
that  concentrations  such  as  those 
submitted  by  the  commenter  are 
representative  of  concentrations 
typically  found  in  Subtitle  D  landfill 
leachate.  According  to  EPA's  database, 
EPA  determined  that  the  mean  raw 
wastewater  concentration  of  zinc  in 
Non-Hazardous  subcategory  was  1.2  mg/- 
L  and  75  percent  of  Subtitle  D  facilities 
in  the  database  had  zinc  concentrations 
below  0.27  mg/L.  Therefore,  the  EPA 
Landfills  database  does  not  reflect  the 
commenter's  claim  that  zinc  levels  at 
non-hazardous  landfills  typically  range 
from  2  mg/L  to  7  mg/L. 

In  addition,  all  ofthe  influent  zinc 
concentrations  at  the  BPT/BAT  facilities 
used  to  develop  the  non-hazardous  BAT 
limitations  for  zinc  were  above  the  75th 
percentile  concentration  of  0.27  mg/L. 
and  one  influent  zinc  concentration  is 
above  the  90th  percentile  concentration 
of  0.93  mg/L.  Therefore,  since  the  BPT/ 
BAT  facilities  used  in  the  calculation  of 
^the  zinc  limitations  had  zinc  raw 
wastewater  concentrations  above  75 
percent  of  other  landfills  in  the  Non- 
Hazardous  subcategory,  EPA  concluded 
that  the  BPT/BAT  technology  will 
adequately  treat  zinc  concentrations 
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evaluate  for  possible  limits  in  addition 
to  guideline  limitations.  However,  all 
federally  regulated  pollutants  are 
required  to  be  monitored,  and  the 
permitting  authority  may  not  alter  the 
list  of  pollutants  regulated  as 
established  under  federal  guidelines, 
except  to  require  the  monitoring  of 
additional  pollutants  in  specified 
circumstances.  At  a  minimum,  the  final 
list  of  pollutants  to  be  monitored  must 
include  all  pollutants  listed  in  the 
effluent  limitations  guidelines.  The 
permit  authority,  however,  can  vary  the 
monitoring  frequency  of  the  regulated 
pollutants,  but  must  require  no  fewer 
than  once  per  year  for  direct  discharging 
facilities. 

In  addition,  as  explained  in  Section 
[III],  EPA  has  decided  not  to  set 
limitations  for  toluene.  See  Section 
[VIII]  for  information  regarding 
proposed  changes  to  the  monitoring 
requirements  under  NPDES  permits. 

Appendix  A;  Definitions,  Acronyms, 
and  Abbreviations 

Agency:The  U.S.  Environmental 
Protection  Agency. 

BAT:  The  best  available  teciinology 
economically  achievable,  applicable  to 
effluent  limitations  to  be  achieved  by  July  1. 
1984.  for  industrial  discharges  to  surface 
waters,  as  defined  bv  Sec.  304(b)(2)(B)  of  the 
CVVA. 

BCT.The  best  conventional  pollutant 
control  technology,  applicable  to  discharges 
of  conventional  pollutants  from  existing 
industrial  point  sources,  as  defined  by  Sec. 
304(b)(4)  of  the  CWA. 

BPT:  The  best  practicable  control 
technology  currently  available,  applicable  to 
effluent  limitations  to  be  achieved  by  )uly  1, 
1977,  for  industrial  discharges  to  surface 
waters,  as  defined  bv  Sec.  304(b)(1)  of  the 
CVVA. 

Chan  Water  Act  (CWA):  The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
(33  U.S.C.  Section  1251  et  seq.),  as  amended 
by  the  Clean  Water  Act  of  1977  (Pub.  L.  95- 
217).  and  the  Water  Quality  Act  of  1987  (Pub. 
L.  100-^). 

Clean  Water  Act  (CWA)  Section  308 
Questionnaire:  A  questionnaire  sent  to 
facilities  under  the  authority  of  Section  308 
of  the  CWA,  which  requests  information  to 
be  used  in  the  development  of  national 
effluent  guidelines  and  standards. 

Closed:  A  facility  or  portion  thereof  that  is 
currently  not  receiving  or  accepting  wastes 
and  has  undergone  final  closure. 

Commercial  Facility:  A  facility  that  treats, 
disposes,  or  recycles/recovers  the  wastes  of 
other  facilities  not  under  the  same  ownership 
as  this  facility.  Commercial  operations  are 
usually  made  available  for  a  fee  or  other 
remuneration.  Commercial  waste  treatment, 
disposal,  or  recycling/recovery  does  not  have 
to  be  the  primary  activity  at  a  facility  for  an 
operation  or  unit  to  be  considered 
"commercial". 

Contaminated  Ground  Water:  Water  below 
the  land  surface  in  the  zone  of  saturation 


which  has  been  contaminated  by  landfill 
leachate.  Contaminated  ground  water  occurs 
at  landfills  without  liners  or  at  facilities  that 
have  released  contaminants  from  a  liner 
system.  Ground  water  may  also  become 
contaminated  if  the  water  .table  rises  to  a 
point  where  it  infiltrates  the  landfill  or  the 
leachate  collection  system. 

Contaminated  Storm  Water:  Storm  water 
which  comes  in  direct  contact  with  landfill 
wastes,  the  waste  handling  and  treatment 
areas,  or  wastewater  that  is  subject  to  the 
limitations  and  standards.  Some  specific 
areas  of  a  landfill  that  may  produce 
contaminated  storm  water  include  (but  are 
not  limited  to):  the  open  face  of  an  active 
landfill  with  exposed  waste  (no  cover  added); 
the  cireas  around  wastewater  treatment 
operations;  trucks,  equipment  or  machinery 
that  has  been  in  direct  contact  with  the 
waste;  and  waste  dumping  areas. 

Conventional  Pollutants:  Constituents  of 
wastewater  as  determined  by  Sec.  304(a)(4)  of 
the  CVVA,  including  pollutants  classified  as 
biochemical  oxygen  demand,  total  suspended 
solids,  oil  and  grease,  fecal  coliform.  and  pH. 

Deep  Well  Injection:  Disposal  of 
wastewater  into  a  deep  well  such  that  a 
porous,  permeable  formation  of  a  larger  area 
and  thickness  is  available  at  sufficient  depth 
to  ensure  continued,  permanent  storage. 

Detailed  Monitoring  Questionnaire  (DMQ): 
'  Questionnaires  sent  to  collect  monitoring 
data  from  27  selected  landfill  facilities  based 
on  responses  to  the  Section  308 
Questionnaire. 

Direct  Discharger:  A  facility  that  discharges 
or  may  discharge  treated  or  untreated 
wastewater  into  waters  of  the  United  States. 

Drained  Free  Liquids:  Aqueous  wastes 
drained  from  waste  containers  (e.g.,  drums, 
etc.)  prior  to  landfilling.  Landfills  which 
accept  containerized  waste  may  generate  this 
type  of  wastewater. 

Effluent  Limitation:  Any  restriction, 
including  schedules  of  compliance, 
established  by  a  State  or  the  Administrator 
on  quantities,  rates,  and  concentrations  of 
chemical,  physical,  biological,  and  other 
constituents  which  are  discharged  from  point 
sources  into  navigable  waters,  the  waters  of 
the  contiguous  zone,  or  the  ocean.  (CWA 
Sections  301(b)  and  304(b).) 

Existing  Source:  Any  facility  from  which 
there  is  or  may  be  a  discharge  of  pollutants, 
the  construction  of  which  is  commenced 
before  the  publication  of  the  proposed 
regulations  prescribing  a  standard  of 
performance  under  Sec.  306  of  the  CWA. 

Facility:  All  contiguous  property  owned, 
operated,  leased  or  under  the  control  of  the 
same  person  or  entity. 

Gas  Condensate:  A  liquid  which  has 
condensed  in  the  landfill  gas  collection 
system  during  the  extraction  of  gas  from 
within  the  landfill.  Gases  such  as  methane 
and  carbon  dioxide  are  generated  due  to 
microbial  activity  within  the  landfill,  and 
must  be  removed  to  avoid  hazardous 
conditions. 

Ground  Water:  The  body  of  water  that  is 
retained  in  the  saturated  zone  which  tends  to 
move  by  hydraulic  gradient  to  lower  levels. 

Hazardous  Waste:  Any  waste,  including 
wastewater,  defined  as  hazardous  under 
RCRA  (40  CFR  261.3). 
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Inactive:  A  facility  or  portion  thereof  that 
is  currently  not  treating,  disposing,  or 
recycling/recovering  wastes. 

Indirect  Discharger:  A  facility  that 
discharges  or  may  discharge  wastewater  into 
a  publicly-owned  treatment  works  (POTW). 
Landfill:  An  area  of  land  or  an  excavation 
in  which  wastes  are  placed  for  permanent 
disposal,  that  is  not  a  land  application  or 
land  treatment  unit,  surface  impoundment, 
underground  injection  well,  waste  pile,  salt 
dome  formation,  a  salt  bed  formation,  an 
underground  mine  or  a  cave. 

Landfill  Generated  Wastewater: 
Wastewater  generated  by  landfill  activities 
and  collected  for  treatment,  discharge  or 
reuse,  include:  leachate,  contaminated 
ground  water,  storm  water  runoff,  landfill  gas 
condensate,  truck/equipment  washwater. 
drained  free  liquids,  floor  washings,  and 
wastewater  from  recovering  pumping  wells. 

Leachate:  Leachate  is  a  liquid  that  has 
passed  through  or  emerged  from  solid  waste 
and  contains  soluble,  suspended,  or  miscible 
materials  removed  from  such  waste.  Leachate 
is  typically  collected  from  a  liner  system 
above  which  waste  is  placed  for  disposal. 
Leachate  may  also  be  collected  through  the 
use  of  slurry  walls,  trenches  or  other 
containment  systems. 

Leachate  Collection  System:  The  purpose 
of  a  leachate  collection  system  is  to  collect 
leachate  for  treatment  or  alternative  disposal 
and  to  reduce  the  depths  of  leachate  buildup 
or  level  of  saturation  over  the  low 
permeability  liner. 

Liner:  The  liner  is  a  low  permeability 
material  or  combination  of  materials  placed 
at  the  base  of  a  landfill  to  reduce  the 
discharge  to  the  underlying  or  surrounding 
hydrogeologic  environment.  The  liner  is 
designed  as  a  barrier  to  intercept  leachate 
and  to  direct  it  to  a  leachate  collection. 

Long-Term  Average  (LTA):  For  purposes  of 
the  effluent  guidelines,  average  pollutant 
levels  achieved  over  a  period  of  time  by  a 
facility,  subcategory,  or  technology  option. 
LTAs  are  used  in  developing  the  limitations 
and  standards  in  the  landfill  regulation. 

National  Pollutant  Discharge  Elimination 
System  (NPDES)  Permit:  A  permit  to 
discharge  wastewater  into  waters  of  the 
United  States  issued  under  the  National 
Pollutant  Discharge  Elimination  system, 
authorized  bv  Section  402  of  the  CWA. 

New  Source:  As  defined  in  40  CFR  122.2. 
122.29,  and  403. 3(k).  a  new  source  is  any 
building,  structure,  facility,  or  installation 
from  which  there  is  or  may  be  a  discharge  of 
pollutants,  the  c;onstruction  of  which 
commenced  (1)  for  purposes  of  compliance 
with  New  Source  Performance  Standards 
(NSPS)  established  under  CWA  section  306, 
after  the  promulgation  of  today's  standards; 
or  (2)  for  the  purposes  of  compliance  with 
Pretreatment  Standards  for  New  Sources 
(PSNS),  after  the  publication  of  proposed 
standards  under  CWA  section  307(c],  if  such 
standards  are  thereafter  promulgated  in 
accordance  with  that  section. 

Nonconventional  Pollutants:  Pollutants 
that  are  neither  conventional  pollutants 
listed  at  40  CFR  Part  401.16  nor  priority 
pollutants  listed  in  Appendix  A  of  40  CFR 
Part  423. 

Non-Contaminated  Storm  Water:  Storm 
water  which  does  not  come  in  direct  contact 


with  landfill  wastes,  the  waste  handling  and 
treatment  areas,  or  wastewater  that  is  subject 
to  the  limitations  and  standards.  Non- 
contaminated  storm  water  includes  storm 
water  which  flows  off  the  cap,  cover, 
intermediate  cover,  daily  cover,  and/or  final 
cover  of  the  landfill. 

Non-Hazardous  Subcategory:  For  the 
purposes  of  this  report.  Non-Hazardous 
Subcategory  refers  to  all  landfills  regulated 
under  Subtitle  D  of  RCRA. 

Non-Water  Quality  Environmental  Impact: 
Deleterious  aspects  of  control  and  treatment 
technologies  applicable  to  point  source 
category  wastes,  including,  but  not  limited  to 
air  pollution,  noise,  radiation,  sludge  and 
solid  waste  generation,  and  energy  usage. 

NSPS:  New  Sources  Performance 
Standards,  applicable  to  new  sources  of 
direct  dischargers  whose  construction  is 
begun  after  the  promulgation  of  effluent 
standards  under  CWA  section  306. 

OCPSF:  Organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  point  source 
category.  (40  CFR  Part  414). 

Off-Site:  Outside  the  boundaries  of  a 
facility. 

On-Site:  The  same  or  geographically 
contiguous  property,  which  may  be  divided 
by  a  public  or  private  right-of-way.  provided 
the  entrance  and  exit  between  the  properties 
is  at  a  crossroads  intersection,  and  access  is 
by  crossing  as  opposed  to  going  along  the 
right-of-way.  Non-contiguous  properties 
owned  by  the  same  company  or  locality  but 
connected  by  a  right-of-way,  which  it 
controls,  and  to  which  the  public  does  not 
have  access,  is  also  considered  on-site 
property. 

Pass  Through:  A  pollutant  is  determined  to 
■pass  through"  POTWs  when  the  nationwide 
median  percentage  removed  by  well-operated 
POTWs  achieving  secondary  treatment  is  less 
than  the  percentage  removed  by  the 
industry's  direct  dischargers  that  are  using 
the  BAt  technology. 

Point  Source:  Any  discernable.  confined, 
and  discrete  conveyance  from  which 
pollutants  are  or  may  be  discharged. 

Pollutants  of  Interest  (POlsj:  Pollutants 
commonly  found  in  landfill  generated 
wastewater.  For  the  purposes  of  this 
rulemaking,  a  POI  is  a  pollutant  that  is  _ 
detected  three  or  more  times  above  a 
treatable  level  at  a  landfill,  and  must  be 
present  at  more  than  one  facility. 

Priority  Pollutant:  One  hundred  twenty-six 
compounds  that  are  a  subset  of  the  65  toxic 
pollutants  and  classes  of  pollutants  outlined 
in  Section  307  of  the  CWA  and  listed  in 
Appendix  A  of  40  CFR  Part  423.  The  priority 
pollutants  are  specified  in  the  NRDC 
settlement  agreement  (Natural  Resources 
Defense  Council  et  al.  v.  Train.  8  E.R.C.  2120 
[D.D.C.  1976],  modified  12  E.R.C.  1833 
ID.D.C.  19791). 

PSES:  Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  Sec. 
307(b)  of  the  CWA. 

PSNS:  Pretreatment  standards  for  new 
sources  of  indirect  discharges,  applicable  to 
new  sources  whose  construction  has  begun 
after  the  publication  of  proposed  standards, 
under  CWA  section  307(c),  if  such  standards 
are  thereafter  promulgated  in  accordance 
with  that  section. 


Public  Service:  The  provision  of  landfill 
waste  disposal  services  to  individual 
members  of  the  general  public,  publicly- 
owned  organizations  (schools,  universities, 
government  agencies,  municipalities)  and 
not-for-profit  organizations  for  which  the 
landfill  does  not  receive  a  fee  or  other 
remuneration. 

Publicly  Chxned  Treatment  Works  (POTW): 
Any  device  or  system,  owned  by  a  state  or 
municipality,  used  in  the  treatment 
(including  recycling  and  reclamation)  of 
municipal  sewage  or  industrial  wastes  of  a 
liquid  nature  that  is  owned  by  a  state  or 
municipality.  This  includes  sewers,  pipes,  or 
other  conveyances  only  if  they  convey 
wastewater  to  a  POTW  providing  treatment 
(40  CFR  122.2). 

RCRA:  The  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA)  (42  U.S.C. 
Section  6901  et  seq.].  which  regulates  the 
generation,  treatment,  storage,  disposal,  or 
recycling  of  solid  and  hazardous  wastes. 

Subtitle  C  Landfill:  A  landfill  permitted  to 
accept  hazardous  wastes  under  Sections  3001 
and  3019  of  RCRA  and  the  regulations 
promulgated  pursuant  to  these  sections, 
including  40  CFR  Parts  260  through  272. 

Subtitle  D  Landfill:  A  landfill  permitted  to 
accept  onlv  non-hazardous  wastes  under 
Sections  4001  through  4010  of  RCRA  and  the 
regulations  promulgated  pursuant  to  these 
sections,  including  40  CFR  Parts  257  and 
258. 

Surface  Impoundment:  A  natural 
topographic  depression,  man-made 
excavation,  or  diked  area  formed  primarily  of 
earthen  materials  (although  it  may  be  lined 
with  man-made  materials),  used  to 
temporarily  or  permanently  treat,  store,  or 
dispose  of  waste,  usually  in  the  liquid  form. 
Surface  impoundments  do  not  include  areas 
constructed  to  hold  containers  of  wastes. 
Other  common  names  for  surface 
impoundments  include  ponds,  pits,  lagoons, 
finishing  ponds,  settling  ponds,  surge  ponds, 
seepage  ponds,  and  clarification  ponds. 

Toxic  Pollutants:  Pollutants  declared 
"toxic  "  luider  Section  307(a)(1)  of  the  Clean 
Water  Act. 

Truck/Equipment  Washwater:  Wastewater 
generated  during  either  truck  or  equipment 
washes  at  the  landfill.  During  routine 
maintenance  or  repair  operations,  trucks  and/ 
or  equipment  used  within  the  landfill  (e.g., 
loaders,  compactors,  or  dump  trucks)  are 
washed  and  the  resultant  washwaters  are 
collected  for  treatment. 

Variability  Factor:  The  daily  variability 
factor  is  the  ratio  of  the  estimated  99th 
percentile  of  the  distribution  of  daily  values 
divided  by  the  expected  value,  median  or 
mean,  of  the  distribution  of  the  daily  data. 
The  monthly  variability  factor  is  the 
estimated  95th  percentile  of  the  distribution 
of  the  monthly  averages  of  the  data  divided 
by  the  expected  value  of  the  monthly 
averages. 

Zero  Discharge:  No  discharge  of  pollutants 
to  waters  of  the  United  States  or  to  a  POTW. 
Also  included  in  this  definition  are 
alternative  discharge  or  disposal  of  pollutants 
by  way  of  evaporation,  deep-well  injection, 
off-site  transfer,  and  land  application. 
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Method  625 — Ban  e/Neutrais  and  Acids 


Attachment  1  to  Method  625 

introduction 

To  support  measurement  of  several  semi- 
volatile  pollutants,  EPA  has  developed  this 
attachment  to  EPA  Method  625  '.  EPA 
Method  625  (the  Method)  involves  sample 
extraction  with  methylene  chloride  followed 
by  analysis  of  the  extract  using  either  packed 
or  capillary  column  gas  chromatography/ 
mass  spectrometry  (GC/MS).  This  attachment 
addresses  the  addition  of  the  semivolatile 
pollutants  listed  in  Tables  1  and  2,  to  all 
applicable  standard,  stock,  and  spiking 
solutions  utilized  for  the  determination  of 
semivolatile  organic  compounds  by  EPA 
Method  625. 

1.0    EPA  METHOD  625  MODIFICATION 
SUMMARY 

The  additional  semivolatile  organic 
compounds  listed  in  Tables  1  and  2  are 
added  to  all  applicable  calibration,  spiking, 
and  other  solutions  utilized  in  the 
determination  of  base/neutral  and  acid 
compounds  by  EPA  Method  625.  The 
instrument  is  to  be  calibrated  with  these 
compounds,  using  a  capillary  column,  and 
all  procedures  and  quality  control  tests  stated 
in  the  Method  must  be  performed. 

2.0    SECTION  MODIFICATIONS 

Note:  All  section  and  figure  numbers  in 
this  Attachment  reference  section  and  figure 
numbers  in  EPA  Method  625  unless  noted 
otherwise.  Sections  not  listed  here  remain 
unchanged. 

Section  6.7     The  stock  standard  solutions 
described  in  this  section  are  modified 
such  that  the  analytes  in  Tables  1  and  2 
of  this  attachment  are  required  in 
addition  to  those  specified  in  the 
Method. 
Section  7.2    The  calibration  standards 

described  in  this  section  are  modified  to 
include  the  analytes  in  Tables  1  and  2  of 
this  attachment. 
Section  8.2    The  precision  and  accuracy 

requirements  are  modified  to  include  the 


analytes  listed  in  Tables  1  and  2  of  this 
attachment.  Additional  performance 
criteria  are  supplied  in  Table  5  of  this 
attachment. 

Section  8.3     The  matrix  spike  is  modified  to 
include  the  analytes  listed  in  Tables  1 
and  2  of  this  attachment. 

Section  8.4     The  QC  check  standard  is 

modified  to  include  the  analytes  listed  in 
Tables  1  and  2  of  this  attachment. 
Additional  performance  criteria  are 
supplied  in  Table  5  of  this  attachment. 

Section  16.0    Additional  method 
performance  information  is  supplied  with 
this  attachment. 

Table  1  .—Base/Neutral 
extractables 


Parameter 

CAS  No. 

Acetophenone 

Alpha-terpineol 

9&-8&-2 
98-55-5 

Aniline  

62-53-3 

Carbazole  

2.3-Dichloroanlline  

86-74-8 
608-27-5 

o-Cresol  

n-Decane  

n-Docosane  

n-Dodecane  

n-Eicosane  

n-Hexadecane  

n-Octadecane  -. 

n-Tetradecane  

Pyridine 

95-48-7 
124-18-5 
629-97-0 
112-40-3 
112-95-8 
544-76-3 
593-45-36 
629-59-4 
110-86-1 

1 -Methylphenanthrene 

832-69-9 

CAS  =  Chemical  Abstracts  Registry 

Table  2.— Acid  Extractables 


Parameter 

CAS  No. 

tjenzoic  acid 

65-85-0 

p-cresoi  

106-44-5 

CAS  =  Chemical  Abstracts  Registry 


Table  3.— (  ;hromatographic  Conditions,  ^  Method  Detection  Limits  (MDLs),  and  Characteristic  m/z's  for 

Base/Neutral  Extractables 


Analyte 


Retention 

time 

(min)2 


MDL 
(MQ/L) 


Characteristic  m/z's 
electron  impact 


Primary 


Secondary       Secondary 


Pyridine  

N-Nitrosodimethyl^mlne 

Aniline  

Bis(2-chloroethyl)^her 

n-Decane  

1 .3-Dichlorobenzehe 
1 .4-Dichlorot)enze  ie 
1 ,2-Dichlorobenzepe 

o-Cresol  

Bis(2-chloroisoproJ)yl)ether 
Acetophenone  . 
N-Nitrosodl-n-profi^lamine 
Hexachloroethane 
Nitrobenzene  ... 
Isophorone  


4.93 
4.95 
10.82 
10.94 
11.11 
11.47 
11.62 
12.17 
12.48 
12.51 
12.88 
12.97 
13.08 
13.40 
14.11 


4.6 
3.3 
5.0 


4.7 
3.4 


79 

42 

93 

93 

57 

146 

146 

146 

108 

45 

105 

130 

117 

77 

82 


52 
74 
66 
63 


51 
44 
65 
95 


148 

148 

148 

107 

77 

77 

42 

201 

123 

95 


113 

113 

113 

79 

79 

51 

101 

199 

65 

138 


'  EPA  Method  62.' 
CFRPart  1.36.  Appe 


Ba.se/Noulrals  and  Acids,  40 
dix  A. 
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Table  3.— Chromatographic  Conditions, ^  Method  Detection  Limits  (MDLs),  and  Characteristic  m/z's  for 

Base/Neutral  Extractables — Continued 


Analyte 


Bis(2-chloroethoxy)methane  . 

1 ,2,4-Trichlorobenzene  

n-Dodecane 

Alpha-terpineol  

Naphthalene 

Hexachlorobutadlene  

Hexachlorcxjyclopentadiene  .. 

2,3-dichloroaniline 

n-tetradecane 

2-Chioronaphthalene  

Dimethyl  phthalate  

Acenaphthylene  

2,6-Dlnitrofoluene 

Acenaphthene  

2,4-Dlnltrotoluene 

n-hexadecane  

Diethylphthalate  

4-Chlorophenyl  phenyl  ether . 

Fluorene  

N-Nitrosodiphenylamlne 

4-Bromophenyl  phenyl  ether , 

Hexachlorobenzene  

n-octadecane  

Phenanthrene 

Anthracene 

Cartjazole 

DIbutyl  phthalate  

1 -methylphenanthrene  

n-eicosane  

Fluoranthene  

Benzidine  

n-docosane  

Pyrene 

Butyl  benzyl  phthalate 

3,3'-Dichlorobenzidine  

Benzo(a)anthracene  

Bis(2-ethylhexyl)phthalate  .... 

Chrysene 

Di-n-octy  l-phthalate 

Benzo(b)fluoranthene  

Benzo{k)fluoranthene 

Benzo(a)pyrene 

Dibenzo(a,h)anthracene 

lndeno(1,2,3-c,d)pyrene 

Benzo(ghi)perylene  


Retention 

time 

(min)  2 


14.82 

15.37 

15.45 

15.55 

15.56 

16.12 

18.47 

18.82 

19.21 

19.35 

20.48 

20.69 

20.73 

21.30 

22.00 

22.49 

22.74 

22.90 

22.92 

23.35 

24.44 

24.93 

25.39 

25.98 

26.12 

26.66 

27.84 

27.94 

27.99 

29.82 

30.26 

30.43 

30.56 

32.63 

34.28 

34.33 

34.36 

34.44 

36.17 

37.90 

37.97 

39.17 

44.91 

45.01 

46.56 


MDL 
(H9/L) 


3.0 
5.0 


2.5 
1.7 


3.0 


2.0 


4.0 


2.7 
3.0 


Charactenstic  m/z's 
electron  impact 


Primary 


2.0 


Secondary 


93 

95 

123 

180 

182 

145 

S7 

*><) 

128 

129 

127 

225 

223 

227 

237 

235 

272 

161 

163 

90 

57 

162 

164 

127 

163 

194 

164 

152 

151 

153 

165 

89 

121 

154 

153 

152 

165 

63 

182 

S5 

149 

177 

150 

204 

206 

141 

166 

165 

167 

169 

168 

167 

248 

250 

141 

284 

142 

249 

57 

178 

179 

176 

178 

179 

176 

167 

149 

150 

104 

192 

191 

165 

55 

202 

101 

100 

184 

92 

185 

57 

202 

101 

100 

149 

91 

206 

252 

254 

126 

228 

229 

226 

149 

167 

279 

228 

226 

229 

149 

252 

253 

125 

252 

253 

125 

252 

253 

125 

278 

139 

279 

276 

138 

277 

276 

138 

277 

Secondary 


'  The  data  presented  in  this  table  were  obtained  under  the  following  conditions: 

Column— 30+/-5  metersx0.25+/-  .02  mm  id.,  94%  methyl,  5%  phenyl,  1%  vinyl,  bonded  phase  fused  silica  capillary  column  (DB-5). 

Temperature  program— Five  minutes  at  30  °C\  30-280  °C  at  8  =C  per  minute;  isothermal  at  280   C  until  benzo(ghi)perylene  elutes. 

2  Retention  times^are  from  Method  1625.  Revision  C.  using  a  capillary  column,  and  are  intended  to  be  consistent  for  all  analytes  in  Tables  4 
and  5  of  this  attachment. 


Table  4.— Chromatographic  Conditions, 


Method  Detection  Limits  (MDLs),  and  Characteristic  m/z's  for 
Acid  Extractables 


Analyte 


Phenol  

2-Chlorophenol  

p-Cresol 

2-Nitrophenol 

2,4-Dimethylphenol 

Benzoic  acid 

2,4-Dichlorophenol  

4-Chloro-3-methylphenol 


Retention 
time  2 
(min) 


10.76 
11.08 
12.92 
14.38 
14.54 
14.85 
15.12 
16.83 


MDL 

(jig/L) 


7.8 
3.0 


Characteristic  m/z's 
electron  impact 


Primary         Secondary       Secondary 


94 

108 
139 
122 
105 
162 
142 


65 
64 
107 
65 
107 
122 
164 
107 


66 
130 

77 
109 
121 

77 

98 
144 
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Table  4.— ^Jhromatographic  Conditions,  ^  Method  Detection  Limits  (MDLs),  and  Characteristic  m/z's  for 

Acid  Extractables— Continued 


Analyte 


Retention 
time  2 
(min) 


MDL 

(ng/L) 


Characteristic  m/z's 
electron  impact 


Primary         Secondary       Secondary 


2,4,6-Trichloroph4nol 

2,4-Dinitropheno( 

4-Nitrophenol 

2-Methyl-4,6-dinit^ophenol 

Pentachlorophendl 


18.80 
21.51 
21.77 
22.83 
25.52 


196 
184 
65 
198 
266 


198 

63 

139 

182 
264 


200 
154 
109 
77 
268 


5). 


^  The  data  pre^nted 
Column— 30  +/ 


in  this  table  were  obtained  under  the  following  conditions: 
-5  meters  x  0.25  +/-.02  mm  i.d.,  94%  methyl,  5%  phenyl,  1%  vinyl  silicone  bonded  phase  fused  silica  capillary  column  (DB- 


Temperature 
Gas  velocity- 
2  Retention  timds 
3  and  4  of  this  atl  achment 


30+/ 


pibgram— Five  minutes  at  30  °C;  30-280  °C  at  8  ^C  per  minute;  isothennal  at  280  °C  until  benzo(ghi)perylene  elutes. 
""  I-/  -  5  cm/sec  at  30  =C. 

are  from  EPA  Method  1625.  Revision  C,  using  a  capillary  column,  and  are  intended  to  t»e  consistent  for  all  analytes  in  Tables 

Table  5.— QC  Acceptance  Criteria 


Analyte 


Test  conclu- 
sion 

(ng/L) 


Limits  for 


Range  for 
X 

(ng/L) 


Range  for 

Ps  (%) 


Acetophenone  . 
Alpha-terpineol 

Aniline  

Carbazole 

2,3-Dichloroanilin ! 

o-Cresol  

Benzoic  acid  .. 

p-Cresol  

n-Decane  

n-Docosane  .... 
n-Dodecane  ... 

n-Eicosane  

n-Hexadecane 
n-Octadecane 
n-Tetradecane 

Pyridine  

1  -Methylphenanfftene 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


51 
47 
71 
17 
13 
23 
24 
22 
70 
10 
36 
28 
37 
10 
8 
ns 
16 


23-254 
46-163 
15-278 
79-111 
40-160 
30-146 
ns-ns 
11-617 

D-651 
52-155 
13-103 
57-133 
44-135 
52-147 
75-100 

7-392 
39-240 


61-144 
58-156 
46-134 
73-131 
68-134 
55-126 
ns-ns 
76-107 
D-ns 
49-163 
10-359 
72-117 
69-105 
65-123 
47-113 
33-158 
60-161 


s=Standard  deviation 
X=Average  recovery 
P,P.= Percent 
D=Detected;  reiult 
ns=no  specifica 


for  four  recovery  measurements,  in  |ig/L  (Section  8.2) 
for  four  recovery  measurements  in  ng/l  (Section  8.2) 
r^overy  measured  (Section  8.3,  Section  8.4) 
must  be  greater  than  zero, 
ion;  limit  Is  outside  the  range  that  can  be  measured  reliably. 


Method  1623— Revision 
Organic  Compou  id: 
MS 


B — Semivolatile 
§  by  Isotope  Dilution  GC/ 


Attachment  1  to  I  lethod  1625 


Introduction 

To  support  measurement 
semivolatile  polh  tants 
this  attachment  tc 
Method  1625B  (tl 
extraction  with 
by  analysis  of  thetextract 
column  gas  chror  i 
spectrometrv  (GCfMS} 
addresses  the  a 
pollutants  listed 
applicable  standat°d 


of  several 
,  EPA  has  developed 
EPA  Method  1625B.1  EPA 
e  Method)  employs  sample 
ene  chloride  followed 
using  capillary 
atography-mass 

This  attachment 
ion  of  the  semivolatile 
Tables  1  and  2  to  all 
,  stock,  and  spiking 


n  ethyl 


idcit 


in 


■EPA  Method  1645 
Organic  Compound 
CFRPart  136.  Appp 


Revision  B,  Semivolatile 
by  Isotope  Dilution  GC/MS,  40 
dix  A. 


solutions  utilized  for  the  determination  of 
semivolatile  organic  compounds  by  EPA 
Method  1625B. 

1.0    EPA  METHOD  1625  REVISION  B 
MODIFICATION  SUMMARY 

The  additional  semivolatile  organic 
compounds  listed  in  Tables  1  and  2  are 
added  to  all  applicable  calibration,  spiking, 
and  other  solutions  utilized  in  the 
determination  of  semivolatile  compounds  by 
EPA  Method  1625.  The  instrument  is  to  be 
calibrated  with  these  compounds,  and  all 
procedures  and  quality  control  tests 
described  in  the  Method  must  be  performed. 

2.0    SECTION  MODinCATIONS 

Note:  All  section  and  figure  numbers  in 
this  Attachment  reference  section  and  figure 
numbers  in  EPA  Method  1625  Revision  B 
unless  noted  otherwise.  Sections  not  listed 
here  remain  unchanged. 

Section  6.7    The  stock  standard  solutions 
described  in  this  section  are  modified 


such  that  the  analytes  in  Tables  1  and  2 
of  this  attachment  are  required  in 
addition  to  those  specified  in  the 
Method. 

Section  6.8    The  labeled  compound  spiking 
solution  in  this  section  is  modified  to 
include  the  labeled  compounds  listed  in 
Tables  5  and  6  of  this  attachment. 

Section  6.9    The  secondary  standard  is 
modified  to  include  the  additional 
analytes  listed  in  Tables  1  and  2  of  this 
attachment. 

Section  6.12     The  solutions  for  obtaining 
authentic  mass  spectra  are  to  include  all 
additional  analytes  listed  in  Tables  1  and 
2  ofthis  attachment. 

Section  6.13    The  calibration  solutions  are 
modified  to  include  the  analytes  listed  in 
Tables  1  and  2  and  the  labeled 
compounds  listed  in  Tables  5  and  6  of 
this  attachment. 

Section  6.14    The  precision  and  recovery 
standard  is  modified  to  include  the 
analytes  listed  in  Tables  1  and  2  and  the 
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labeled  compounds  listed  in  Tables  5 
and  6  of  this  attachment. 

Section  6.15    The  solutions  containing  the 
additional  analytes  listed  in  Tables  1  and 
2  of  this  attachment  are  to  be  analyzed 
for  stability. 

Section  7.2.1     This  section  is  modified  to 
include  the  amalytes  listed  in  Tables  1 
and  2  and  the  labeled  compounds  listed 
in  Tables  5  and  6  of  this  attachment. 

Section  7.4.5    This  section  is  modified  to 
include  the  analytes  listed  in  Tables  1 
and  2  and  the  labeled  compounds  listed 
in  Tables  5  and  6  in  the  calibration. 

Section  8.2    The  initial  precision  and 

recovery  (IPR)  requirements  are  modified 


to  include  the  analytes  listed  in  Tables 
1  and  2  and  the  labeled  compounds 
listed  in  Tables  5  and  6  of  this 
attachment.  Additional  IPR  performance 
criteria  are  supplied  in  Table  7  of  this 
attachment. 

Section  8.3    The  labeled  compounds  listed 
in  Tables  3  and  4  of  this  attachment  are 
to  be  included  in  the  method 
performance  tests.  Additional  method 
performance  criteria  are  supplied  in 
Table  7  of  this  attachment. 

Section  8.5.2  The  acceptance  criteria  for 
blanks  includes  the  analytes  listed  in 
Tables  1  and  2  of  this  attachment. 


Section  10.1.2    The  labeled  compound 
solution  must  include  the  labeled 
compounds  listed  in  Tables  5  and  6  of 
this  attachment. 

Section  10.1.3    The  precision  and  recovery 
standard  must  include  the  analytes  listed 
in  Tables  1  and  2  and  the  labeled 
compounds  listed  in  Tables  5  and  6  of 
this  attachment. 

Section  12.5  Additional  QC  requirements 
for  calibration  verification  are  supplied 
in  Table  7  of  this  attachment. 

Section  12.7  Additional  QC  requirements 
for  ongoing  precision  and  recovery  are 
supplied  in  Table  7  of  this  attachment. 


Table  1  .—Base/Neutral  Extractable  Compounds 


Compound 


Acetophenone 

Aniline  

2,3-Dlchloroanillne  

o-Cresol  

Pyridine  

1-Methylphenanthrene  

CAS=Chemical  Abstracts  Registry 
EGD=Effluent  Guidelines  Division 

Table  2.— Acid  Extractable  Compounds 


Pollutant 


CAS 
registry 


98-86-2 

62-53-3 

608-27-5 

95-48-7 

110-86-1 

832-69-9 


EPA-EGD 


758 
757 
578 
771 
1330 
905 


Compound 


Benzoic  add 
p-Cresoi  


Pollutant 


CAS 
registry 


65-85-0 
106-44-5 


EPA-EGD 


700 
1744 


CAS=Chemlcal  Abstracts  Registry 
EGD=Effluent  Guidelines  Division 


Table  3.— Gas  Chromatography  i  of  Base/Neutral  Extractable  Compounds 


EGD 
No. 


758  . 
757  . 
578  . 
771  . 
1330 
905  . 


Compound 


Acetophenone  

Aniline  

2,3-Dlchloroanlline  

o-Cresol 

Pyridine  

1  -Methylphenanthrene 


Retention  time  ^ 


Mean 
(sec) 


818 
694 

1160 
814 
930 

1697 


EGD 
Ref 


658 
657 

164 

671 

1230 

164 


Relative 


1.00»-1.005 
0.994-1.023 
1.003-1.007 
1 .005-1 .009 
1 .005-1 .01 1 
1.449-1.537 


Minimum 
Leve)3 

(ng/L) 


10 
10 
10 
10 
10 
10 


EGD=Effluent  Guidelines  Division  .......    t  i,i    n    #  co  a  ii«..k~<  icocq 

'  The  data  presented  in  this  table  were  obtained  under  the  chromatographic  conditions  given  in  the  footnote  to  Table  3  o' ^^^ ji^ej^oa  ib^au. 

2  Retention  times  are  approximate  and  are  Intended  to  be  consistent  with  the  retention  times  for  the  analytes  in  EPA  Method  1625B. 

3  See  the  definition  in  footnote  2  to  Table  3  of  EPA  Method  1625B. 

Table  4.— Gas  Chromatography  i  of  Acid  Extractable  Compounds 


Compound 

Retention  time  ^ 

Minimum 

EGD 
No. 

Mean 
(sec) 

EGD 
Ref 

Relative 

level 
(|igrt.)3 

1744  

700  

n-Crpsol                              

834 
971 

1644 
600 

1.004-1.008 
0.992-1.008 

20 

Benzoic  acid 

10 

EGD=Effluent  Guldeilnes  Division  ...    .    .    .    .    t  ui    ,1  ^.  cda  KM^th,^  ifto«;n 

'  The  data  presented  in  this  table  were  obtained  under  the  chromatographic  conditions  given  in  the  footriote  to  Table  4  o'  EPA  Method  I625b. 
2  Retention  times  are  approximate  and  are  intended  to  be  consistent  with  the  retention  times  for  the  analytes  in  EPA  Method  1625b. 
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3  See  the  definifon  in  footnote  2  to  Table  4  of  EPA  Metfiod  1625B. 

Table  5.— Base/Neutral  Extractable  Compound  Characteristic  m/z's 


Compound 


Labeled 

Primary 

analog 

m/z' 

ds 

105/110 

d7 

93/100 

n/a 

161 

d5 

79/84 

d7 

108/116 

n/a 

192 

Acetophenone 

Aniline  

2,3-0lchloroanilin( 

Pyridine  

o-Cresol  

1  -Methylphenanthtei 


ne 


m/z=mass  to  chlarge  ratio 
'  native/labeled 


Table  6.— Acid  Extractable  Compound  Characteristic  m/z's 


Compound 


Labeled 
analog 


Primary 
m/zi 


p-Cresol  

Benzoic  acid 


dv 
d. 


108/116 
105/110 


m/z=mass  to  cfi  arge  ratio 
^  native/labeled 


Table  7.— Acceptance  Criteria  for  Performance  Tests 


EGD 
No. 


Compound 


Acceptance  criteria 


Initial  precision  and  accuracy 
section  8.2 

(ng/L) 


(mJl) 


Labeled  com- 
pound recov- 
ery sec.  8.3 
and  14.2  P 
(percent) 


Calibration 

verification 

sec.  12.5 

(ng/mL) 


On-going 
accuracy 
sec.  12.7 

R  (ng/L) 


758  . 

656  . 
757  . 

657  . 
700  . 
600  . 
578  . 
771  . 
671  . 
1744 
1644 
1330 
1230 
905  . 


Acetophenone  

A(  etophenone-dj .. 

Ar  iline 

Ar  iline-d?  

B<  nzoic  acid 

B<  nzoic  acid-d's  .... 
2,:  l-dichloroaniline 

o-  Dresol 

o->esol-d7  

>esol 

>esol-d7  


P 
P 

Pvjridine 

P^  ndine-d.^ 

1-  i/lethylphenanthrene 


34 
51 
32 
71 
ns 
24 
13 
40 
23 
59 
22 
28 
ns 
16 


44-167 

23-254 

30-171 

15-278 

ns-ns 

ns-ns 

40-160 

31-226 

30-146 

54-140 

11-618 

10-421 

7-392 

39-240 


45-162 

33-154 

ns-ns 


35-196 
37-203 
19-238 


85-115 
85-115 
85-115 
85-115 
ns-322 
66-134 
85-115 
85-115 
85-115 
85-115 
8&-115 
83-117 
85-115 
78-122 


45-162 
22-264 
33-154 
12-344 
ns-ns 

ns-648 
44-144 
35-196 
31-142 
37-203 
16-415 
18-238 

4-621 
46-204 


s=Standard  devbti 
X=Average  recci/ery 
EGD=Effluent  Gj 
ns=no  specifical  on 


ion  of  four  recovery  measurements. 

for  four  recovery  measurements, 
idelines  Division. 

limit  is  outside  \he  range  that  can  be  measured  reliably. 


Part  445  is  adped  to  read  as  follows: 

PART  445— LANDFILLS  POINT 
SOURCE  CATEjGORY 


Sec. 

445.1  General  a 

445.2  General 

445.3  Genera] 


Subpart  A— RCRi  i 
Waste  Landfill 

445.10  Applical^lity 

445.11  Effluent 
application  o 
control  techn 
(BPT). 


[  plicability. 
d<  finitions. 
piBtreatment  standards. 

Subtitle  C  Hazardous 


mitations  attainable  by  the 
the  best  practicable 
)logy  currently  available 


445.12  Effluent  limitations  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

445.13  Effluent  limitations  representing  the 
degree  of  effluent  reductioli  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

445.14  New  source  performance  standards 
(NSPS). 

Subpart  B— RCRA  Subtitle  D  Non- 
Hazardous  Waste  Landfill 

Sec. 

445.20  Applicability. 

445.21  Effluent  limitations  attainable  by  the 
application  of  best  practicable  control 
technology  currently  available  (BPT). 


445.22  Effluent  limitations  attainable  by  the 
best  conventional  pollutant  control     > 
technology  (BCT). 

445.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

445.24  New  source  performance  standards 
(NSPS). 

Authority:  Sees.  301,  304,  306,  307,  308, 
402  and  501  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1311,  1314,  1316,  1317, 
1318,  1342  and  1361) 
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§  445.1    General  applicability. 

(a)  As  defined  more  specifically  in 
each  subpart  and  except  as  provided  in 
paragraphs  (b)  through  (h)  of  this 
section,  this  part  applies  to  discharges 
of  wastewater  from  landfill  units. 

(b)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  from 
land  application  or  land  treatment  units, 
surface  impoimdments,  underground 
injection  wells,  waste  piles,  salt  dome 
formations,  salt  bed  formations, 
underground  mines  or  caves  as  these 
terms  are  defined  in  40  CFR  257.2  and 
260.10. 

(c)  The  provisions  of  this  part  do  not 
apply  to  wastewater  generated  off-site  of 
a  landfill  facility,  including  wastewater 
generated  off-site  from  washing  vehicles 
or  from  waste  transfer  stations. 

(d)  The  provisions  of  this  part  do  not 
apply  to  discharges  of  contaminated 
ground  water  or  wastewater  from 
recovery  pumping  wells. 

(e)  This  part  does  not  apply  to 
discharges  of  landfill  wastewater  from 
landfills  operated  in  conjunction  with 
other  industrial  or  commercial 
operations  when  the  landfill  only 
receives  wastes  generated  by  the 
industrial  or  commercial  operation 
directly  associated  with  the  landfill. 

(f)  This  part  does  not  apply  to 
discharges  of  landfill  wastewater  from 
landfills  operated  in  conjunction  with 
other  industrial  or  commercial 
operations  when  the  landfill  receives 
wastes  generated  by  the  industrial  or 
commercial  operation  directly 
associated  with  the  landfill  and  also 
receives  other  wastes  provided  the  other 
wastes  received  for  disposal  are 
generated  by  a  facility  that  is  subject  to 
the  same  provisions  in  40  CFR 
subchapter  N  as  the  industrial  or 
commercial  operation  or  the  other 
wastes  received  are  of  similar  nature  to 
the  wastes  generated  by  the  industrial  or 
commercial  operation. 

(g)  This  part  does  not  apply  to 
landfills  operated  in  conjunction  with 
Centralized  Waste  Treatment  (CWT) 
facilities  subject  to  40  CFR  Part  437  so 
long  as  the  CWT  facility  commingles  the 
landfill  wastewater  with  other  non- 
landfill  wastewater  for  discharge.  A 
landfill  directly  associated  with  a  CWT 
facility  is  subject  to  this  part  if  the  CWT 
facility  discharges  landfill  wastewater 
separately  from  other  CWT  wastewater 
or  commingles  the  wastewater  from  its 
landfill  only  with  wastewater  from  other 
landfills. 

(h)  This  part  does  not  apply  to 
landfills  operated  in  conjunction  with 
other  industrial  or  commercial 
operations  when  the  landfill  receives 
wastes  from  public  service  activities  so 
long  as  the  company  owning  the  landfill 


does  not  receive  a  fee  or  other 
remuneration  for  the  disposal  service. 

§445.2    General  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  122.2,  257.2,  258.2,  264.10, 
265.10,  401.11,  and  403.3  the  following 
definitions  apply  to  this  part: 

(a)  Contaminated  ground  water  means 
water  below  the  land  surface  in  the  zone 
of  saturation  whidh  has  been 
contaminated  by  activities  associated 
with  waste  disposal. 

(b)  Contaminated  storm  water  means 
storm  water  which  comes  in  direct 
contact  with  landfill  wastes,  the  waste 
handling  and  treatment  areas,  or  landfill 
wastewater  as  defined  in  paragraph  (f) 
of  this  section.  Some  specific  areas  of  a 
landfill  that  may  produce  contaminated 
storm  water  include  (but  are  not  limited 
to);  the  open  face  of  an  active  landfill 
with  exposed  waste  (no  cover  added); 
the  areas  around  wastewater  treatment 
operations;  trucks,  equipment  or 
machinery  that  has  been  in  direct 
contact  with  the  waste;  and  waste 
duimping  areas. 

(c)  Landfill  directly  associated  with  an 
industrial  or  commercial  operation 
means: 

(1)  A  landfill  located  on  the  same  site 
as  industrial  or  commercial  operations; 
and 

(2)  A  landfill  not  located  on  the  same 
site  as  the  industrial  or  commercial 
operations  (off-site),  but  "wholly- 
owned"  by  the  industrial  or  commercial 
facility  and  primarily  dedicated  to 
receiving  waste  from  the  related 
industrial  or  commercial  facility. 

(d)  Facility  means  all  contiguous 
property  owned,  operated,  leased  or 
under  the  control  of  the  same  person  or 
entity. 

(e)  Landfill  unit  means  an  area  of  land 
or  an  excavation  in  which  wastes  are 
placed  for  permanent  disposal,  that  is 
not  a  land  application  or  land  treatment 
unit,  surface  impoundment, 
underground  injection  well,  waste  pile, 
salt  dome  formation,  a  salt  bed 
formation,  an  underground  mine  or  a 
cave  as  these  terms  are  defined  in  40 
CFR  257.2,  258.2  and  264.10. 

(f)  Landfill  wastewater  means  all 
wastewater  associated  with,  or 
produced  by,  landfilling  activities 
except  for  saniteuy  wastewater,  non- 
contaminated  storm  water, 
contaminated  ground  water,  and 
wastewater  from  recovery  pumping 
wells.  Landfill  wastewater  includes,  but 
is  not  limited  to,  leachate,  gas  collection 
condensate,  drained  free  liquids, 
laboratory  derived  wastewater, 
contaminated  storm  water  and  contact 
washwater  from  washing  truck, 
equipment,  and  railcar  exteriors  and 


surface  areas  which  have  come  in  direct 
contact  with  solid  waste  at  the  landfill 
facility. 

(g)  Non-contaminated  storm  water 
means  storm  water  which  does  not 
come  in  direct  contact  with  landfill 
wastes,  the  waste  handling  and 
treatment  areas,  or  landfill  wastewater 
that  is  defined  in  paragraph  (f)  of  this 
section.  Non-contaminated  storm  water 
includes  storm  water  which  flows  off 
the  cap,  cover,  intermediate  cover,  daily 
cover,  and/or  final  cover  of  the  landfill. 

(h)  Off-site  means  outside  the 
boundaries  of  a  facility. 

(i)  On-site  means  within  the 
boundaries  of  a  facility. 

(j)  Public  service  means  the  provision 
of  landfill  waste  disposal  services  to 
individual  members  of  the  general 
public,  publicly-owned  organizations 
(schools,  universities,  government 
agencies,  municipalities)  and  not-for- 
profit  organizations  for  which  the 
landfill  does  not  receive  a  fee  or  other 
remuneration. 

(k)  The  regulated  parameters  for  this 
part,  numbered  (P)  and  listed  with 
approved  methods  of  analysis  in  Table 
IB  at  40  CFR  136.3.  are  defined  as 
follows: 

(1)  Ammonia  (as  N)  means  ammonia 
reported  as  nitrogen.  P4. 

(2)  BODs  means  5-day  biochemical 
oxygen  demand.  P9. 

(3)  Arsenic  means  total  arsenic.  P6. 

(4)  Chromium  means  total  chromium. 
P19. 

(5)  Zinc  means  total  zinc.  P75. 

(1)  The  regulated  parameters  for  this 
part,  numbered  (P)  and  listed  with 
approved  methods  of  analysis  in  Table 
IC  at  40  CFR  136.3,  are  as  follows: 

(1)  Naphthalene.  P68. 

(2)  Phenol.  P85. 

(m)  The  regulated  parameters  for  this 
part  listed  with  approved  methods  of 
analysis  in  the  attachments  to  Methods 
625  and  1625B  in  Appendix  A  at  40 
CFR  Part  136  are  as  follows: 

(1)  Aniline. 

(2)  Benzoic  acid. 

(3)  p-Cresol. 

(4)  Pyridine. 

(5)  a-Terpineol. 

§  445.3    General  pretreatment  standards. 

Any  source  subject  to  this  part  that 
introduces  wastewater  pollutants  into  a 
publicly  owned  treatment  works 
(POTW)  must  comply  with  40  CFR  part 
403. 

Subpart  A— RCRA  Subtitle  C 
Hazardous  Waste  Landfill 

§445.10    Applicability. 

Except  as  provided  in  §445.1,  this 
subpart  applies  to  discharges  of 
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wastewater  froir 
provisions  of  40 
Standards  for 
Hazardous  Was\  s 
and  Disposal  Fa 
(Landfills);  and 
Status  Standard ; 
Operators  Oj 


landtills  subject  to  the 
CFR  Part  264, 
Owners  and  Operators  of 
Treatment.  Storage, 
:ilities.  Subpart  N- 
0  CFR  Part  265,  Interim 
for  Owners  and 
>f  Hakardous  Waste 


^Treatment,  Storage,  and  Disposal 
Facilities,  Subpart  N-fLandfills). 

§445.11     Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 

Effluent  Limitations 


source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  which  represent  the 
application  of  BPT: 


Maximum  daily  ^ 


Regulated 

Maximum 

parameter 

monthly  avg.' 

220 

56 

88 

27 

10 

4.9 

0.042 

0.019 

0.024 

0.015 

0.119 

0.073 

0.059 

0.022 

0.024 

0.015 

0.048 

0.029 

0.072 

0.025 

1.1 

0.54 

1.1 

0.46 

0.535 

0.296 

(2) 

(2) 

BOD,  

TSS  

Ammonia  (as  N)  .. 

a-Terpineol  

Aniline  

Benzoic  acid  .... 

Naphthalene 

p-Cresol  

Phenol 

Pyridine  

Arsenic  

Chromium  

Zinc  

pH  


'  Milligrams  per 
2  Within  the  rangfe 


I  ter  (mg/L,  ppm). 
6  to  9. 


§445.12     Effluent! 
the  application  of 


limitations  attainable  by 
the  best  conventional 


pollutant  control  tfechnology  (BCT). 


Except  as 
through  125.32. 
source  subject  ta 
achieve  the 
limitations  whi 
application  of 
BOD..  TSS  and 
corresponding 
§445.11. 


pro\  ided  in  40  CFR  125.30 
my  existing  point 
this  subpart  must 
folio  iving  effluent 
c  1  represent  the 
B(  ^T:  Limitations  for 

iH  are  the  same  as  the 
lipiitations  specified  in 


§445.13    Effluent 
the  degree  of  effli  ent 
by  the  application 
technology  econofnii 


Except  as  provi 
through  125.32, 
source  subject  tc 
achieve  the  foil 


ded  in  40  CFR  125.30 
my  existing  point 
this  subpart  must 
ckving  effluent 


limitations  representing 
reduction  attainable 
of  best  available 
cally  achievable  (BAT). 


limitations  which  represent  the 
application  of  BAT:  Limitations  for 
ammonia  (as  N),  a-terpineol,  aniline, 
benzoic  acid,  naphthalene,  p-cresol, 
phenol,  pyridine,  arsenic,  chromium 
and  zinc  are  the  same  as  the 
corresponding  limitations  specified  in 
§445.11. 

§445.14    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards:  Standards  are 
the  same  as  those  specified  in  §  445.11. 

Subpart  B— RCRA  Subtitle  D  Non- 
Hazardous  Waste  Landfill 

§445.20    Applicability. 

Except  as  provided  in  §445.1,  this 
subpart  applies  to  discharges  of 

Effluent  Limitations 


wastewater  from  landfills  subject  to  the 
provisions  of  40  CFR  part  258,  Criteria 
for  Municipal  Solid  Waste  Landfills;  and 
40  CFR  part  257,  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices. 

§445.21     Effluent  limitations  attainable  by 
the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  which  represent  the 
application  of  BPT: 


Regulated  parameter 


Maximum 
daily ' 


Maximum 

monthly 

avg. ' 


BOD  

TSS  

Ammonia  (as  N) 

a-Terplneol  

Benzoic  acid  

p-Cresol  

Phenol 

Zinc  

pH  


140 
88 
10 

0.033 
0.12 
0.025 
0.026 
0.20 
2) 


37 
27 

4.9 
0.016 
0.071 
0.014 
0.015 
0.11 
(2) 


^  Milligrams  per 
2  Within  the 


rang; 


I  fer  (mg/L,  ppm) 
6  to  9 
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§445.22    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  which  represent  the 
application  of  BCT:  Limitations  for 
BOD5,  TSS  and  pH  are  the  same  as  the 
corresponding  limitations  specified  in 
§445.21. 


§445.23    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR 
125.30 — 125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  which  represent  the 
application  of  BAT:  Limitations  for 
anunonia  (as  N),  a-terpineol,  benzoic 
acid,  p-cresol,  phenol  and  zinc  are  the 


same  as  the  corresponding  limitations 
specified  in  §445.21. 

§  445.24    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards:  Standards  are 
the  same  as  those  specified  in  §445.21. 

(FR  Doc.  00-1037  Filed  01-18-00:  8:45  am] 
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SER^  riCES 


GENERAL i 
ADMINISTRATION 


41  CFR  Parts  3qi 
301-70,  301-71 

[FTR  Amendment 

RIN  3090-AG92 


-51,301-52,301-54, 
and  301-76 

90] 


Federal  Travel 
Use  of  the  Travel 


Ifegulatlon;  Mandatory 
Charge  Card 


agency:  Office  c^  Governmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 


SUMMARY:  This  f  nal  rule  amends  the 
Federal  Travel  R  egulation  (FTR) 
provisions  perta  ning  to  payment  by  the 
Government  of  €  xpenses  connected  with 
official  Govemnient  travel.  This  final 
the  requirements  of 
264,  October  19,  1998, 
regarding  the  re(  uired  use  of  the  travel 
charge  card,  collection  of  amounts 
owed,  and  reiml  ursement  of  travel 
This  f  nal  rule  also 

\dministrator  of 


rule  implements 
Public  Law  105- 


expenses 
implements  the 


CONTACT: 

ravel  and 
I  lanagement  Policy 

501-1538. 
INFORMATION: 


General  Services '  authority  under  Public 
Law  105-264  to  require  agencies  to  pay 
expenses  in  com  lection  with  official 
Government  tra\  el. 
DATES:  Effective  Date:  The  provisions  of 
this  final  rule  ar  (  effective  July  16,  1999. 
Applicability ,  ~)ate:  The  provisions  of 
this  final  rule  governing  official  travel 
travel  performed  after 
February  29,  20(  0,  or  upon  the  issuance 
of  agency  implei  aenting  regulations, 
whichever  occui  s  first. 
FOR  FURTHER  INFpRMATION 
Sandra  Batton, 
Transportation 
Division,  at  (202J) 
SUPPLEMENTARY 

A.  Background 

Pursuant  to  su  bsection  2(a)  of  Public 
Law  105-264,  th  B  Administrator  of 
General  Service;  is  required  to  issue 
regulations  "afte  r  consultation  with  the 
Secretary  of  the  Treasury"  requiring 
Federal  employ*  es  to  use  the  travel 
charge  card  esta  liished  pursuant  to  the 
United  States  Tr  ivel  and  Transportation 
Payment  and  Ex  jense  Control  System, 
or  any  Federal  c  )ntractor-issued  travel 
charge  card  (inc  uding  centrally  billed 
accounts),  for  al  payments  of  expenses 
of  official  Gover  iment  travel. 

Additionally,  'ublic  Law  105-264 
requires  the  Adi  linistrator  of  General 
Services  to  issue  regulations  on  the 
reimbursement  (  f  travel  expenses  and 
collection  of  del  nquent  amounts  upon 
written  request  (  f  a  Federal  travel 
charge  card  coni  ractor. 

The  General  S  ^rvices  Administration 
(GSA)  has  made  a  number  of  changes  to 


this  final  rule  in  response  to  agency  and 
public  comments  received  on  Interim 
Rule  8  published  on  July  16,  1999,  at  64 
FR  38528. 

Comments  were  received  from 
twenty-two  Federal  agencies,  seven 
unions  and  other  organizations 
representing  employees,  fifty-two 
Federal  employees,  and  one  bank.  All 
comments  received  were  considered  in 
the  formulation  of  the  final  rule. 

Several  comments  were  received 
regarding  the  definition  of  "proper 
voucher".  GSA  views  a  "proper 
voucher"  as  a  travel  claim  that  meets  an 
agency's  guidelines  for  what  they  have 
determined  to  be  a  "proper  voucher". 
GSA  does  not  see  a  need  to  restrict 
agencies  by  establishing 
Governmentwide  standards  on  what 
constitutes  a  "proper  voucher". 

Several  comments  received  suggested 
expanding  the  list  of  expenses  that  are 
exempt  from  the  mandatory  use  of  the 
Government  contractor-issued  travel 
charge  card.  In  response  to  this  request, 
we  expanded  the  list  of  exempt 
expenses  and  added  a  list  of  personnel 
exempt  from  use  of  the  Government 
contractor-issued  travel  charge  card. 

Several  requests  were  received  for 
GSA  to  provide  specific  guidelines  on 
appropriate  disciplinary  action  for  use 
of  the  Government  contractor-issued 
travel  charge  card  for  non-official  travel 
purposes.  While  we  believe  that  each 
agency,  not  GSA,  should  set  the  level  of 
action  to  take,  we  have  provided  an 
example  of  one  agency's  actions  in  the 
following  table. 


Offense 

Minimum 
penalty 

Maximum 
penalty 

First  offense 

Written  rep- 
rimand. 

Removal. 

Second  of- 

Ten-day sus- 

Removal. 

fense. 

pension. 

Tfiird  offense 

Fourteen-day 
suspension. 

Removal. 

Several  comments  were  received 
recommending  that  the  30-calendar 
days  after  submission  of  a  proper  "travel 
voucher"  begin  when  the  travel  claim  is 
received  in  the  payment  office.  GSA  has 
not  adopted  this  suggestion  and  feels 
that  starting  the  30-calendar  day 
payment  clock  when  the  approving 
official  receives  the  proper  travel  cleiim 
is  more  equitable  to  the  employee. 
However,  more  guidance  is  provided  on 
what  is  considered  to  be  the  date  of 
receipt  by  the  approving  official. 

Several  comments  questioned  the  tax 
consequences  for  payment  of  a  late  fee 
to  the  employee  when  the  agency  fails 
to  reimburse  the  employee  within  30 
calendar  days  after  the  receipt  of  a 
proper  travel  claim.  The  Internal 


Revenue  Service  (IRS)  has  determined 
that  the  late  payment  fee  is  in  the  nature 
of  interest  and  that  the  additional  fee, 
which  is  the  amount  equivalent  to  any 
late  payment  charge  that  the  contractor 
would  have  been  able  to  charge  the 
employee,  is  considered  to  be  income  to 
the  employee. 

It  was  suggested  that  a  minimum 
amount  be  established  for  late  payment 
fees.  We  agree  with  this  suggestion  and 
therefore  establish  a  one-dollar 
threshold  for  the  late  payment  fee. 

It  was  suggested  that  collection  of 
undisputed  delinquent  amoimts  from 
the  employee  be  allowed  in 
circumstances  where  the  employee  has 
failed  to  submit  a  travel  claim  unless 
there  are  extenuating  circumstances.  We 
agree  with  this  suggestion  and  have 
stipulated  that  employees  failing  to 
submit  travel  claims  in  accordance  with 
§  301-52.7  are  subject  to  their  agencies' 
policies  on  the  collection  of  undisputed 
delinquent  amounts  owed  on  the 
Government  contractor-issued  travel 
charge  card. 

It  was  suggested  that  the  requirement 
that  agencies  notify  the  Administrator  of 
General  Services  not  later  than  30  days 
after  granting  an  exemption  ft'om  the 
mandatory  use  of  the  Government 
contractor-issued  travel  charge  card  be 
changed  to  allow  semi-annual  or  annual 
reports  on  exemptions  or  eliminate  the 
requirement  all  together.  The 
Administrator  of  General  Services  does 
not  have  the  authority  to  change  or 
remove  the  30-day  reporting 
requirement  established  in  Public  Law 
105-264. 

GSA  received  several  comments 
concerning  usage  provisions  of  the 
Government  contractor-issued  charge 
card  contract  and  the  employee's 
responsibility  for  prompt  payment  of 
charges  incurred  using  the  card  for 
official  Government  travel.  This  rule 
does  not  place  any  new  financial 
burdens  on  the  employee;  it  simply 
reminds  the  employee  and  the  agency 
that  the  employee  is  responsible  for 
payment  of  the  bill  in  accordance  with 
the  cardholder  agreement.  Therefore,  we 
have  not  addressed  those  comments  in 
this  rule. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 
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D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(0MB)  under  44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subiects  in  41  CFR  Parts  301-51, 
301-52,  301-^54,  301-70,  301-71,  and 
301-76 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Chapter  301  is 
amended  as  follows: 

PART  301-51— PAYING  TRAVEL 
EXPENSES 

1.  The  authority  for  part  301-51  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5707.  Subpart  A  is 
issued  under  the  authority  of  Sec.  2,  Pub.  L. 
105-264,  112  Stat.  2350  (5  U.S.C.  5701  note); 
40  U.S.C.  486(c). 

2.  Part  301-51  is  amended  by  revising 
subpart  A  to  read  as  follows: 

Subpart  A — General 

Sec. 

301-51.1     What  is  the  required  method  of 
payment  for  official  travel  expenses? 

301-51.2    What  official  travel  expenses  and/ 
or  classes  of  employees  are  exempt  from 
the  mandatory  use  of  the  Government 
contractor-issued  travel  charge  card? 

301-51.3     Who  in  my  agency  has  the 

authority  to  grant  exemptions  from  the 
mandatory  use  of  the  Government 
contractor-issued  travel  charge  card? 

301-51.4  If  my  agency  grants  an  exemption, 
does  that  prevent  me  from  using  the  card 
on  a  voluntary  basis? 

301-51.5     How  may  I  pay  for  official  travel 
expenses  if  I  receive  an  exemption  from 
use  of  the  Government  contractor-issued 
travel  charge  card? 

301-51.6    May  I  use  the  Government 

contractor-issued  travel  charge  card  for 
purposes  other  than  those  associated 
with  official  travel? 

301-51.7     What  are  the  consequences  of 
using  the  Government  contractor-issued 
travel  charge  card  for  non-official  travel 
purposes? 


Subpart  A — General 

§301-51.1     What  is  the  required  method  of 
payment  for  official  travel  expenses? 

You  are  required  to  use  the 
Government  contractor-issued  travel 
charge  card  for  all  official  travel 
expenses  unless  you  have  an  exemption. 

§  301-51 .2    What  official  travel  expenses 
and/or  classes  of  employees  are  exempt 
from  the  mandatory  use  of  the  Government 
contractor-Issued  travel  charge  card? 

The  Administrator  of  General  Services 
exempts  the  following  from  the 
mandatory  use  of  the  Government 
contractor-issued  travel  charge  card: 

(a)  Expenses  incurred  at  a  vendor  that 
does  not  accept  the  Government 
contractor-issued  travel  charge  card; 

(b)  Laundrj'/dry  cleaning; 

(c)  Parking; 

(d)  Local  transportation  system; 

(e)  Taxi; 
(flTips; 

(gj  Meals  (when  use  of  the  card  is 
impractical,  e.g. ,  group  meals  or  the 
Government  contractor-issued  travel 
charge  card  is  not  accepted); 

(h.)  Phone  calls  (when  a  Government 
calling  card  is  available  for  use  in 
accordance  with  agency  policy); 

(i)  An  employee  who  has  an 
application  pending  for  the  travel 
charge  card; 

(j)  Individuals  traveling  on 
invitational  travel;  and 

(k)  New  appointees. 

§301-51.3    WtK)  In  my  agency  has  the 
authority  to  grant  exemptions  from  the 
mandatory  use  of  the  Government 
contractor-issued  travel  charge  card? 

The  head  of  your  agency  or  his/her 
designee(s)  has  (have)  the  authority  to 
grant  exemptions  ft'om  the  mandatory 
use  of  the  Government  contractor-issued 
travel  charge  card. 

§  301  -51 .4    If  my  agency  grants  an 
exemption,  does  that  prevent  me  from 
using  the  card  on  a  voluntary  basis? 

No,  an  exemption  from  use  would  not 
prevent  you  from  using  the  Government 
contractor-issued  travel  charge  card  on 
a  voluntary  basis  in  accordance  with 
your  agency's  policy. 

§  301-51 .5    How  may  I  pay  for  official  travel 
expenses  if  I  receive  an  exemption  from  use 
of  the  Government  contractor-issued  travel 
charge  card? 

If  you  receive  an  exemption  from  use 
of  the  Government  contractor-issued 
travel  charge  card,  your  agency  may 
authorize  one  or  a  combination  of  the 
following  methods  of  payment: 

(a)  Personal  funds,  including  cash  or 
personal  charge  card; 

(b)  Travel  advances;  or 

(c)  Government  Transportation 
Request  (GTR). 


Note  to  §  301-51.5:  City  pair  contractors 
are  not  required  to  accept  payment  by  the 
methods  in  paragraph  (a)  or  (b)  of  this 
section. 

§  301-51 .6    May  I  use  the  Government 
contractor-issued  travel  charge  card  for 
purposes  other  than  those  associated  with 
official  travel? 

No,  the  Government  contractor-issued 
travel  charge  card  may  be  used  only  for 
official  travel  related  expenses. 

§  301-51 .7    What  are  the  consequences  of 
using  the  Government  contractor-Issued 
travel  charge  card  for  non-official  travel 
purposes? 

If  you  use  the  Government  contractor- 
issued  travel  charge  card  for  purposes 
other  than  official  travel,  your  agency 
may  take  appropriate  disciplinary 
action. 

PART  301-52— CLAIMING 
REIMBURSEMENT 

3.  The  authorit)'  citation  for  41  CFR 
part  301-52  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  5707:  40  U.S.C.  486(c); 
Sec.  2.,  Pub.  L.  105-264,  112  Stat.  2350  (5 
U.S.C.  5701  note). 

4.  Part  301-52  is  amended  by  revising 
§§301-52.17  through  301-52.21  and 
adding  §§  301-52.22  through  301-52.24 
to  read  as  follows: 

§  301  -52.1 7    Within  how  many  calendar 
days  after  I  submit  a  proper  travel  claim 
must  my  agency  reimburse  my  allowable 
expenses? 

Your  agency  must  reimburse  you 
within  30-calendar  days  after  you 
submit  a  proper  travel  claim  to  your 
approving  official.  Your  agency  must 
ensure  that  it  uses  a  satisfactory 
recordkeeping  system  to  track 
submission  of  travel  claims.  For 
example,  travel  claims  submitted  by 
mail,  in  accordance  with  your  agency's 
policy,  could  be  annotated  with  the  time 
and  date  of  receipt  by  the  agency.  Your 
agency  could  consider  travel  claims 
electronically  submitted  to  the 
approving  official  as  submitted  on  the 
date  indicated  on  an  email  log,  or  on  the 
next  business  day  if  submitted  after 
normal  working  hours.       j 

§301-52.18    Within  how  many  calendar 
days  after  I  submit  a  travel  claim  must  my 
agency  notify  me  of  any  error  that  would 
prevent  payment  within  30  calendar  days 
after  submission? 

Your  agency  must  notify  you  within 
seven  calendar  days  after  you  submit 
your  travel  claim  of  any  error  that 
would  prevent  payment  within  30 
calendar  days  after  submission  and 
must  provide  the  reason(s)  why  your 
travel  claim  is  not  proper. 
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§301-52.19    Wi|  I  receive  a  late  payment 
fee  if  my  agency  Ifalls  to  reimburse  me 
within  30  calendar  days  after  I  submit  a 
proper  travel  claJ  m? 
Yes,  your  age  ncy  must  pay  you  a  late 
addition  to  the  amount 
1  r  proper  travel  claim  not 
reimbursed  wit  lin  30  calendar  days  of 
your  submissio  i  of  it  to  the  approving 
official. 


payment  fee,  in 
due  you.  for  an 


§301-52.20 
calculated? 


Hofi  are  late  payment  fees 


Your  agency 
payment  fees  utmg 
Prompt  Paymei  t 
beginning  on  tli  r 
submission  of  a 
ending  on  the 
is  made.  In  addition 


cate  I 


agency  must 
equivalent  to 
that  the  card 
been  able  to  c 
paid  the  bill 


alio 


aiiy 


§301-52.21     Is 
ttie  late  payment 
agency  will  pay 

Yes,  a  late  payment 
paid  when  the 
fee  is  $1.00  or 


Wit 


I  report  ad 


§301-52.22 
receive  t>e 
2? 

No,  the  Interiial 
has  determined 
fee  is  in  the  natiire 
(compensation 
Your  agency  w 
accordance  with 


nust  calculate  late 
the  prevailing 
Act  Interest  Rate 
31st  day  after 
proper  travel  claim  and 
on  which  payment 
to  this  fee,  your 
pay  you  an  amount 
late  payment  charge 
co^itractor  would  have 
e  you  had  you  not 


hiirge 


t  lere  a  minimum  amount 
fee  must  exceed  before  my 
tome? 

fee  will  only  be 
( omputed  late  payment 
g  reater. 


any  late  payment  fees  I 
as  wages  on  a  Form  W- 


Revenue  Service  (IRS) 
that  the  late  payment 

of  interest 
"or  the  use  of  money), 
report  pa)rments  in 
IRS  guidelines. 


11 


§  301  -52.23    Is  the  additional  fee.  which  is 
equal  to  any  late  payment  charge  that  the 
card  contractor  <t>ould  have  t>een  able  to 
charge  had  I  not  paid  the  bill,  considered 
Income?  [ 

Yes,  your  agwicy  will  report  this 
payment  as  additional  wages  on  Form 
W-2.  I 

§  301  -52.24    Does  mandatory  use  of  the 
Government  contractor-issued  travel 
charge  card  chaage  my  obligation  to  pay 
my  travel  card  bll  by  the  due  date? 

No,  mandatory  use  of  the  Government 
contractor-issued  travel  charge  card 
does  not  relieve  you  of  your  obligation 
to  pay  your  bill  in  accordance  with  your 
cardholder  agr«  ement. 

5.  Part  301-5ii  is  revised  to  read  as 
follows: 


PART  301-544COLLECT1ON  OF 

UNDISPUTED 

OWED  TO  TH^ 

ISSUING  THE 

TRAVEL  CHARGE 


)ELINQUENT  AMOUNTS 
CONTRACTOR 
INDIVIDUALLY  BILLED 
CARD 


Subpart  A— General  Rules 

Sec. 


301-54.1     Is  my  agency  allowed  to  collect 
undisputed  delinquent  amounts  that  I 
owe  to  a  Government  travel  charge  card 
contractor? 

301-54.2    What  is  disposable  pay? 

Subpart  B — Policies  and  Procedures 

301-54.100    Are  there  any  due  process 
requirements  with  which  my  agency 
must  comply  before  collecting 
undisputed  delinquent  amounts  on 
behalf  of  the  charge  card  contractor? 

301-54.101    Can  my  agency  initiate 
collection  of  undisputed  delinquent 
cunounts  if  it  has  not  reimbursed  me  for 
amounts  reimbursable  under  the 
applicable  travel  regulations? 

301-54.102     What  is  the  maximum  amount 
my  agency  may  deduct  from  my 
disposable  pay? 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2,  Pub.  L.  105-264. 112  Stat.  2350  (5 
U.S.C.  5701  note). 

Subpart  A — General  Rules 

Note  to  subpart  A:  Use  of  pronouns  "I", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee. 

§  301-54.1    Is  my  agency  allowed  to  collect 
undisputed  delinquent  amounts  that  I  owe 
to  a  Government  travel  charge  card 
contractor? 

Yes,  upon  written  request  from  the 
contractor,  your  agency  may  collect, 
from  your  disposable  pay,  any 
undisputed  delinquent  amoimts  that 
you  owe  to  a  Government  travel  charge 
card  contractor. 

§  301  -54.2    What  is  disposable  pay? 

Disposable  pay  is  your  compensation 
remaining  after  the  deduction  from  your 
earnings  of  any  amounts  required  by 
law  to  be  withheld.  These  deductions 
do  not  include  discretionary  deductions 
such  as  health  insurance,  savings  bonds, 
charitable  contributions,  etc.  Deductions 
may  be  made  from  any  type  of  pay  you 
receive  from  your  agency,  e.g.,  basic 
pay,  special  pay,  retirement  pay,  or 
incentive  pay. 

Subpart  B — Policies  and  Procedures 

Note  to  subpart  B:  Use  of  pronouns  "I", 
"you",  and  their  variants  throughout  this 
subpart  refers  to  the  employee. 

§  301-54.100    Are  there  any  due  process 
requirements  with  which  my  agency  must 
comply  before  collecting  undisputed 
delinquent  amounts  on  behalf  of  the  charge 
card  contractor? 

Yes,  your  agency  must: 

(a)  Provide  you  with  written  notice  of 
the  type  and  amount  of  the  claim,  the 
intention  to  collect  the  claim  by 
deduction  from  your  disposable  pay, 
and  an  explanation  of  yotir  rights  as  a 
debtor; 


(b)  Give  you  the  opportunity  to 
inspect  and  copy  their  records  related  to 
the  claim; 

(c)  Allow  an  opportimity  for  a  review 
within  the  agency  of  its  decision  to 
collect  the  amount;  and 

(d)  Provide  you  with  an  opportunity 
to  make  a  written  agreement  with  the 
contractor  to  repay  the  delinquent 
amount  of  the  claim. 

§301-54.101    Can  my  agency  initiate 
collection  of  undisputed  delinquent 
amounts  If  it  has  not  reimbursed  me  tor 
amounts  reimbursable  under  the  applicable 
travel  regulations? 

No,  your  agency  may  only  collect 
undisputed  delinquent  amoimts  for 
which  you  have  been  reimbursed  under 
the  applicable  travel  regulations. 
However,  if  you  have  not  submitted  a 
proper  travel  claim  within  the 
timeframe  requirements  of  §  301-52.7  of 
this  chapter,  and  there  are  no 
extenuating  circiunstances,  your  agency 
may  collect  the  undisputed  delinquent 
amounts  based  on  the  amounts  charged 
on  the  travel  gharge  card. 

§301-54.102    What  is  the  maximum 
amount  my  agency  may  deduct  from  my 
disposable  pay? 

As  set  forth  in  Public  Law  105-264, 
112  Stat.  2350,  October  19,  1998,  the 
maximum  amoimt  your  agency  may 
deduct  from  your  disposable  pay  is  15 
percent  a  pay  period,  unless  you  agree 
in  writing  to  a  larger  percentage. 

PART  301-70— INTERNAL  POLICY 
AND  PROCEDURE  REQUIREMENTS 

6.  The  authority  citation  for  41  CFR 
part  301-70  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2,  Pub.  L.  105-264,  112  Stat.  2350  (5 
U.S.C.  5701  note). 

7.  Part  301-70  is  amended  by  revising 
Subpart  H  to  read  as  follows: 

Subpart  H — Policies  and  Procedures 
Relating  to  Mandatoiy  Use  of  the 
Government  Contractor-Issued  Travel 
Charge  Card  for  Official  Travel 

Sec. 

301-70.700    Must  our  employees  use  a 

Government  contractor-issued  travel 

charge  card  for  official  travel  expenses? 
301-70.701     Who  has  the  authority  to  grant 

exemptions  to  mandatory  use  of 

Government  contractor-issued  travel 

charge  card  for  official  travel? 
301-70.702     Must  we  notify  the 

Administrator  of  General  Services  when 

we  grant  an  exemption? 
301-70.703     If  we  grant  an  exemption,  does 

that  prevent  the  employee  from  using  the 

card  on  a  voluntary  basis? 
301-70.704    What  expenses  and/or  classes 

of  employees  are  exempt  from  the 


Federal  Register /Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Rules  and  Regulations  3057 


mandatory  use  of  the  Govemment 
contractor-issued  travel  charge  card? 

301-70.705     What  methods  of  payment  for 
official  travel  expenses  may  we  authorize 
when  an  exemption  from  use  of  the 
Govemment  contractor-issued  travel 
charge  card  is  granted? 

301-70.706    May  an  employee  use  the 
Govemment  contractor-issued  travel 
charge  card  for  purposes  other  than  those 
associated  with  official  travel? 

301-70.707    What  are  the  consequences  of 
using  the  Govemment  contractor-issued 
travel  charge  card  for  non-official  travel 
purposes? 

Subpart  H — Policies  and  Procedures 
Relating  to  Mandatory  Use  of  the 
Government  Contractor-Issued  Travel 
Charge  Card  for  Official  Travel 

§  301-70.700    Must  our  employees  use  a 
Government  contractor-issued  travel 
charge  card  for  official  travel  expenses? 

Yes,  your  employees  must  use  a 
Govemment  contractor-iasued  travel 
charge  card  for  official  travel  expenses 
imless: 

(a)  A  vendor  does  not  accept  the 
travel  charge  card; 

(b)  The  Administrator  of  General 
Services  has  granted  an  exemption,  {see 
§301-70.704);  or 

(c)  Yoiu  agency  head  or  his/her 
designee  has  granted  an  exemption. 

§  301  -70.701     Who  has  the  authority  to 
grant  exemptions  to  mandatory  use  of 
Government  contractor-issued  travel 
charge  card  for  official  travel? 

(a)  The  Administrator  of  General 
Services  will  exempt  any  pajrment, 
person,  type  or  class  of  payments,  or 
type  or  class  of  personnel  in  any  case  in 
which — 

(1)  It  is  in  the  best  interest  of  the 
United  States  to  do  so; 

(2)  Payment  through  a  travel  charge 
card  is  impractical  or  imposes 
unreasonable  burdens  or  costs  on 
Federal  employees  or  Federal  agencies; 
or 

(3)  The  Secretary  of  Defense  or  the 
Secretary  of  Transportation  (for  the 
Coast  Guard)  requests  an  exemption  for 
the  members  of  their  imiformed 
services. 

(b)  The  head  of  a  Federal  agency  or 
his/her  designee(s)  may  exempt  any 
payment,  person,  type  or  class  of 
payments,  or  type  or  class  of  agency 
personnel  if  the  exemption  is 
determined  to  be  necessary  in  the 
interest  of  the  agency. 

§  301-70.702    Must  we  notify  the 
Administrator  of  General  Services  when  we 
grant  an  exemption? 

Yes,  you  must  notify  the 
Administrator  of  General  Services 
(Attention:  MTT).  1800  F  Street,  NW, 
Washington,  DC  20405,  in  writing 


within  30  days  after  granting  the 
exemption,  stating  the  reasons  for  the 
exemption. 

§  301-70.703    If  we  grant  an  exemption, 
does  that  prevent  ttie  employee  from  using 
the  card  on  a  voluntary  basis? 

No,  an  exemption  from  use  would  not 
prevent  the  employee  from  using  the 
Govemment  contractor-issued  travel 
charge  card  for  official  travel  expenses 
on  a  voluntary  basis  in  accordance  with 
your  policies. 

§  301-70.704    What  expenses  and/or 
classes  of  employees  are  exempt  from  ttie 
mandatory  use  of  the  Government 
contractor-issued  travel  charge  card? 

The  Administrator  of  General  Services 
exempts  the  following  from  the 
mandatory  use  of  the  Govemment 
contractor-issued  travel  charge  card: 

(a)  Expenses  incurred  at  a  vendor  that 
does  not  accept  the  Govemment 
contractor-issued  travel  charge  card; 

(b)  Laundry /dry  cleaning; 

(c)  Parking; 

(d)  Local  transportation  system; 

(e)  Taxi; 

(f)  Tips; 

(g)  Meals  (only  when  use  of  the  card 
is  impractical,  i.e.,  group  meals  or  the 
Govemment  contractor-issued  travel 
charge  card  is  not  accepted): 

(h)  Phone  calls  (when  a  Govemment 
calling  card  is  available  for  use  in 
accordance  with  agency  policy); 

(i)  An  employee  who  has  an 
application  pending  for  the  travel 
charge  card; 

(j)  Individuals  traveling  on 
invitational  travel;  and 

(k)  New  appointees. 

§  301-70.705    What  methods  of  payment 
for  official  travel  expenses  may  we 
authorize  when  an  exemption  from  use  of 
the  Government  contractor-issued  travel 
charge  card  Is  granted? 

When  you  grant  an  exemption  from 
use  of  the  Government  contractor-issued 
travel  charge  card,  you  may  authorize 
one  or  a  combination  of  the  following 
methods  of  payment: 

(a)  Personal  funds,  including  cash  or 
personal  charge  card; 

(b)  Travel  advances;  or 

(c)  Govemment  Transportation 
Request  (GTR). 

Note  to  §301-70.705:  City  pair  contractors 
are  not  required  to  accept  payment  by  the 
methods  in  paragraph  (a)  or  (b)  of  this 
section. 

§  301  -70.706    May  an  employee  use  the 
Government  contractor-issued  travel 
charge  card  for  purposes  other  than  those 
associated  with  official  travel? 

No,  the  Govemment  contractor-issued 
travel  charge  card  may  be  used  only  for 
official  travel  related  expenses. 


§301-70.707    What  are  the  consequences 
of  using  the  Government  contractor-issued 
travel  charge  card  for  non-official  travel 
purposes? 

If  one  of  your  employees  uses  the 
Govemment  contractor-issued  travel 
charge  card  for  purposes  other  than 
official  travel,  you  may  take  appropriate 
disciplinary  action. 

PART  301-71— AGENCY  TRAVEL 
ACCOUNTABILITY  REQUIREMENTS 

8.  The  authority  citation  for  41  CFR 
part  301-71  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2,  Pub.  L.  105-264.  112  Stat.  2350  (5 
U.S.C.  5701  note). 

9.  Part  301-71  is  amended  by  revising 
§  301-71 .204  and  §§  301-71 .208 
through  301-71.211  and  by  adding 

§§  301-71.212  through  361-71.214  to 
Subpart  C  to  read  as  follows: 

§301-71.204    Within  how  many  calendar 
days  after  the  submission  of  a  proper  travel 
claim  must  we  reimburse  the  employee's 
allowable  expenses? 

You  must  reimburse  the  employee 
within  30  calendar  days  after  the 
employee  submits  a  proper  travel  claim 
to  the  approving  official.  You  must  use 
a  satisfactory  recordkeeping  gystem  to 
track  submission  of  travel  claims.  For 
example,  travel  claims  submitted  by 
mail,  in  accordance  with  agency  policy, 
could  be  annotated  with  date  of  receipt 
by  the  agency.  You  could  consider 
travel  claims  electronically  submitted  to 
the  approving  official  as  submitted  on 
the  date  indicated  on  an  email  log,  or  on 
the  next  business  day  if  submitted  after 
normal  working  hours. 

§  301  -71 .208    Within  how  many  calendar 
days  after  submission  of  the  travel  claim 
must  we  notify  the  employee  of  any  errors 
in  the  claim? 

You  must  notify  the  employee  within 
seven  calendar  days  after  the 
employee's  submission  of  the  travel 
claim  of  any  error  that  would  prevent 
payment  within  30  calendar  days  after 
submission  and  provide  the  reason(s) 
why  the  claim  is  not  proper. 

§  301-71 .209    Must  we  pay  a  late  payment 
fee  if  we  fall  to  reimburse  the  employee 
within  30  calendar  days  after  receipt  of  a 
proper  travel  claim? 

Yes,  a  late  payment  fee,  in  addition  to 
the  amount  due  the  employee,  must  be 
paid  for  any  proper  travel  claim  not 
reimbursed  within  30  calendar  days  of 
submission  to  the  approving  official. 

§301-71.210    How  do  we  calculate  late 
payment  fees? 

Late  payment  fees  are  calculated 
using  the  prevailing  Prompt  Payment 
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Act  Interest  Rat ;  beginning  on  the  31st 
day  after  submi  ision  of  a  proper  travel 
claim  and  endii  ig  on  the  date  on  which 
payment  is  mat  e.  In  addition  to  this  fee, 
you  must  also  p  ay  an  amount  equivalent 
to  any  late  payi  lent  charge  that  the  card 
contractor  wou  d  have  been  able  to 
charge  the  emp  oyee  had  the  bill  not 
been  paid.  Payr  lent  of  this  additional 
fee  will  be  base  i  upon  the  effective  date 
that  a  late  paym  ent  charge  would  be 
allowed  under  I  he  agreement  between 
you  and  the  car  i  contractor. 


there  a  minimum  amount 
fee  must  exceed  tiefore  we 


§301-71.211  Is 
the  late  payment 
will  pay  It? 

Yes,  a  late  pa  rment  fee  will  only  be 
paid  when  the  ( omputed  late  payment 
fee  is  SI. 00  or  g -eater. 


§301-71.212    SHould 
payment  fees  as 

No,  the  Intenjal 
has  determined 
fee  is  in  the  nature 
(compensation 


we  report  late 
wages  on  a  Form  W-2? 

Revenue  Service  (IRS) 
that  the  late  payment 

of  interest 
or  the  use  of  money). 


§  301  -71 .213    Is  the  additional  fee,  which  is 
the  equivalent  toiany  late  payment  charge 
that  the  card  contractor  would  have  been 
able  to  charge  h4d  the  employee  not  paid 
ttie  bill,  considered  income? 

Yes,  you  must  report  this  late 
payment  fee  as  additional  wages  on 
Form  W-2. 

§  301  -71 .21 4    Does  mandatory  use  of  the 
Government  contractor-issued  travel 
charge  card  change  the  employee's 
obligation  to  pay  his/her  travel  card  bill  by 
the  due  date? 

No,  mandatoi  y  use  of  the  Government 
contractor-issue  d  travel  charge  card 
does  not  reliev(  the  employee  of  his/her 
obligation  to  he  nor  his/her  cardholder 
payment  agreer  lent. 

10.  Part  301-  '6  is  revised  to  read  as 
follows: 

PART  301-76-icOLLECTION  OF 
UNDISPUTED  DELINQUENT  AMOUNTS 
OWED  TO  THEi  CONTRACTOR 
ISSUING  THE  INDIVIDUALLY  BILLED 
TRAVEL  CHARGE  CARD 

Subpart  A — General  Rules 

Sec. 

301-76.1     May  v  'e  collect  undisputed 
delinquent  a  nounts  that  an  employee 
(including  m  embers  of  the  uniformed 
services)  owi  s  to  a  Government  travel 
charge  card  ( ontractor? 

301-76.2    What  s  disposable  pay? 


Subpart  B — Policies  and  Procedures 

301-76.100     Are  there  any  due  process 
requirements  with  which.we  must 
comply  before  collecting  undisputed 
delinquent  amounts  on  behalf  of  the 
charge  card  contractor? 

301-76.101     Who  is  responsible  for  ensuring 
that  all  due  process  and  legal 
requirements  have  been  met? 

301-76.102    Can  we  collect  undisputed 
delinquent  amounts  if  we  have  not 
reimbursed  the  employee  for  amounts 
reimbursable  under  applicable  travel 
regulations? 

301-76.103    What  is  the  maximum  amount 
we  may  deduct  from  the  employee's 
disposable  pay? 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2,  Pub.  L.  105-264,  112  Stat.  2350  (5 
U.S.C.  5701  note). 

Subpart  A — General  Rules 

Note  to  Subpart  A:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this  part 
refers  to  the  agency. 

§  301-76.1     May  we  collect  undisputed 
delinquent  amounts  that  an  employee 
(including  members  of  the  uniformed 
services)  owes  to  a  Government  travel 
charge  card  contractor? 

Yes,  upon  written  request  from  the 
contractor  and  in  accordance  with  the 
procedures  specified  in  §  301-76.100, 
you  may  collect  undisputed  amounts 
owed  to  a  Government  travel  charge 
card  contractor  from  the  delinquent 
employee's  disposable  pay.  You  must 
promptly  forward  all  amounts  deducted 
to  the  contractor. 

§301-76.2    What  Is  disposable  pay? 

Disposable  pay  is  the  part  of  the 
employee's  compensation  remaining 
after  the  deduction  of  any  amounts 
required  by  law  to  be  withheld.  These 
deductions  do  not  include  discretionary 
deductions  such  as  health  insiu^ance, 
savings  bonds,  charitable  contributions, 
etc.  Deductions  may  be  made  from  any 
type  of  pay,  e.g.,  basic  pay,  special  pay, 
retirement  pay,  or  incentive  pay. 

Subpart  B — Policies  and  Procedures 

Note  to  Subpart  B:  Use  of  pronouns  "we", 
"you",  and  their  variants  throughout  this  part 
refers  to  the  agency. 


§  301  -76.1 00    Are  there  any  due  process 
requirements  with  which  we  must  comply 
before  collecting  undisputed  delinquent 
amounts  on  behalf  of  the  charge  card 
contractor? 

Yes,  you  must: 

(a)  Provide  the  employee  with  written 
notice  of  the  type  and  amount  of  the 
claim,  the  intention  to  collect  the  claim 
by  deduction  from  his/her  disposable 
pay,  and  an  explanation  of  his/her  rights 
as  a  debtor; 

(b)  Give  the  employee  the  opportunity 
to  inspect  and  copy  your  records  related 
to  the  claim; 

(c)  Allow  an  opportunity  for  a  review 
within  the  agency  of  your  decision  to 
collect  the  amount;  and 

(d)  Provide  the  employee  an 
opportunity  to  make  a  wrritten 
agreement  with  the  contractor  to  repay 
the  delinquent  amount. 

§301-76.101    Who  is  responsible  for 
ensuring  that  all  due  process  and  legal 
requirements  have  been  met? 

You  are  responsible  for  ensuring  that 
all  requirements  have  been  met. 

§301-76.102    Can  we  collect  undisputed 
delinquent  amounts  if  we  have  not 
reimbursed  the  employee  for  amounts 
reimbursable  under  applicable  travel 
regulations? 

No,  you  may  only  collect  undisputed 
delinquent  amounts  after  you  have 
reimbursed  the  employee  under  the 
applicable  travel  regulations  and  in 
accordance  with  a  proper  travel  claim. 
However,  if  the  employee  has  not 
submitted  a  proper  travel  claim  within 
the  timeframe  requirements  of  §  301- 
52.7  of  this  chapter,  and  there  are  no 
extenuating  circumstances,  you  may 
collect  the  undisputed  delinquent 
amounts. 

§301-76.103    What  is  the  maximum 
amount  we  may  deduct  from  the 
employee's  disposable  pay? 

As  set  forth  in  Public  Law  105-264, 
112  Stat.  2350.  October  19,  1998,  the 
maximum  amount  you  may  deduct  from 
the  employee's  disposable  pay  is  15 
percent  per  pay  period,  unless  the 
employee  consents  in  writing  to 
deduction  of  a  greater  percentage. 

Dated:  December  20,  1999. 
David  I.  Barram, 

Administrator  of  General  Services. 

(FR  Doc.  00-695  Filed  1-18-00;  8:45  am) 
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OEPARTMEN'  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  iservices;  Grant 
Applications  Under  Part  D,  Subpart  2 
of  the  Individuals  With  Disabilities 
Education  Act  Amendments  of  1997 


agency:  Depar  tment 
action:  Notice 
new  awards 


fo' 


notice  provides  closing 
information  regarding 
of  applications  for  FY 
mpetitions  under  three  programs 
he  Individuals  with 
Ed  ication  Act  (IDEA 
Qf  1997),  as  amended.  The 
are:  (1)  Special 
Re  search  and  Innovation  to 
Servi(  es  and  Results  for 

Disabilities  (one  priority); 
Edv  cation — Personnel 
improve  Services  and 
dren  with  Disabilities 
md  (3)  Special 
Te  chnical  Assistance  and 
to  Improve  Services  and 
dren  with  Disabilities 


SUMMARY:  This 
dates  and  othe 
the  transmittal 
2000  CO 
authorized  by 
Disabilities 
Amendments 
three  program 
Education — 
Improve 
Children  with 
(2)  Special 
Preparation  to 
Results  for  Ch: 
(one  priority) 
Education 
Dissemination 
Results  for  Chi 
(three  prioritie  s) 

This  notice  < 
Education 
results  for  chi 


Goa  s 


Waiver  of  Ruh  making 

It  is  generall  i 
Secretary  to  of  er 
opportunity  to 
priorities.  Hom  ever 
IDEA  makes  t^e 
Procedure  Act 
inapplicable  tc 
notice. 


of  Education, 
inviting  applications  for 
fiscal  year  (FY)  2000. 


upports  the  National 
by  helping  to  improve 
Ibren  with  disabilities. 


the  practice  of  the 
„r  interested  parties  the 
comment  on  proposed 

ver.  section  661  (e)(2}  of 

Administrative 
(5  U.S.C.  553) 
the  priorities  in  this 


General  Requi  rements 

(a)  Projects  f  anded  under  this  notice 
must  make  poi  itive  efforts  to  employ 
and  advance  ii  i  employment  qualified 
individuals  wi  th  disabilities  in  project 
activities  (see  .  Section  606  of  IDEA). 

(b)  Applican  ts  and  grant  recipients 
funded  under  his  notice  must  involve 
individuals  wi  Lh  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  imp  ementing,  and  evaluating 
the  projects  (s^e  Section  661(f)(1)(A)  of 
IDEA). 

(c)  Projects  I  unded  under  these 
priorities  mus'  budget  for  a  two-day 
Project  Directc  rs'  meeting  in 
Washington,  I  .C.  during  each  year  of 


the  project. 

(d)  In  a  sing 
applicant  mus 


e  application,  an 
address  only  one 


absolute  prior  ty  in  this  notice, 
(e)  Part  III  o  each  application 
submitted  unc  er  a  priority  in  this 
notice,  the  apj  lication  narrative,  is 


where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
You  must  limit  Part  III  to  the  equivalent 
of  no  more  than  the  number  of  pages 
listed  in  the  "Page  Limits"  section 
under  the  applicable  priority  in  this 
notice  using  the  following  standards: 

•  A  "page"  is  8.5";  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  If  using  a  proportional  computer 
font,  use  no  smaller  than  a  12-point 
font,  and  an  average  character  density 
no  greater  than  18  characters  per  inch. 
If  using  a  nonproportional  font  or  a 
typewriter,  do  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  emd 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

If,  to  meet  the  page  limit,  you  use  a 
larger  page  or  you  use  a  print  size, 
spacing,  or  margins  smaller  than  the 
standards  in  this  notice,  we  will  reject 
your  application. 

Information  collection  resulting  from 
this  notice  has  been  submitted  to  0MB 
for  review  under  the  Paperwork 
Reduction  Act  and  has  been  approved 
under  control  number  1820-0028, 
expiration  date  July  31,  2000. 

Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  With 
Disabilities 

Purpose  of  Program 

To  produce,  and  advance  the  use  of, 
knowledge  to:  (1)  Improve  services 
provided  under  IDEA,  including  the 
practices  of  professionals  and  others 
involved  in  providing  those  services  to 
children  with  disabilities;  and  (2) 
improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities. 

Eligible  Applicants 

State  and  local  educational  agencies; 
institutions  of  higher  education;  other 
public  agencies;  private  nonprofit 
organizations;  outlying  areas;  freely 
associated  States;  and  Indian  tribes  or 
tribal  organizations. 


Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99;  (b)  The  selection 
criteria  for  the  priorities  under  this 
program  are  drawn  from  the  EDGAR 
general  selection  criteria  menu.  The 
specific  selection  criteria  for  this 
priority  are  included  in  the  funding 
application  packet  for  this  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

Under  section  672  of  the  Act  and  34 
CFR  75.105(c)(3),  we  consider  only 
applications  that  meet  the  following 
priority: 

Absolute  Priority — Directed  Research 
Projects  (84.324D) 

This  priority  provides  support  for 
projects  that  advance  and  improve  the 
knowledge  base  and  improve  the 
practice  of  professionals,  parents,  and 
others  providing  early  intervention, 
special  education,  and  related  services. 
This  includes  professionals  who  work 
with  children  with  disabilities  in 
regular  education  environments  and 
natural  environments.  Under  this 
priority,  projects  must  support 
innovation,  development,  exchange  of 
information,  and  use  of  advancements 
in  knowledge  and  practice.  If  the  project 
maintains  a  web  site,  it  must  include 
relevant  information  and  documents  in 
an  accessible  form.  Projects  must  (1)  use 
rigorous  quantitative  or  qualitative 
research  and  evaluation  methods  and  (2) 
communicate  appropriately  with 
audiences. 

Focus  1 — Inclusion  of  Students  With 
Disabilities  in  Large-Scale  Assessment 
Programs 

The  IDEA  Amendments  of  1997 
include  a  number  of  provisions  related 
to  State  and  district-wide  assessment 
programs.  These  provisions  call  for  (1) 
the  participation  of  children  with 
disabilities  in  general  State  and  district- 
wide  assessment  programs,  with 
appropriate  accommodations,  where 
necessary  (section  612(a)(17)(A));  (2)  the 
provision  of  alternate  assessments  for 
children  with  disabilities  who  cannot 
participate  in  State  or  districtwide 
assessment  programs  (section 
612(a)(17)(A)(i)  and  (ii)):  (3)  public 
reporting  on  the  participation  and 
performance  of  students  with 
disabilities  in  general  assessment 
programs  and  alternate  assessments 
(section  612(a)(17)(B));  and  (4) 
statements  in  the  lEP  regarding 
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individual  modifications  needed  in  the 
administration  of  State  and  districtwide 
assessments  or  how  a  child  will 
participate  in  alternate  assessments 
(section  614(d)(l)(A)(v)). 

Focus  1  supports  projects  that  pursue 
systematic  programs  of  applied  research 
to  (a)  determine  how  State  and  local 
educational  agencies  can  best  meet 
these  requirements,  and  (b)  study  the 
effects  of  efforts  made  by  these  agencies 
to  meet  these  requirements.  The 
Assistant  Secretary  is  particularly 
interested  in  projects  that  examine  the 
impact  of  State  assessment  policies  on 
students  with  disabilities,  specifically 
those  projects  that  require  students  with 
disabilities  to  demonstrate  reading 
proficiency  at  a  particular  level  in  order 
to  graduate. 

Projects  may  focus  on  one  or  more 
specific  requirements  or  effects. 

The  Assistant  Secretary  intends  to 
make  approximately  3  awards  in  Focus 
Area  1  with  at  least  one  award  focusing 
on  low-incidence  disabilities,  i.e.,  a 
visual  or  hearing  impairment  or 
simultaneous  visual  and  hearing 
impairments,  a  significant  cognitive 
impairment,  or  any  impairment  for 
which  a  small  number  of  personnel  with 
highly  specialized  skills  and  knowledge 
are  needed  in  order  for  children  with 
that  impairment  to  receive  early 
intervention  services  or  a  free 
appropriate  public  education. 

Focus  2 — Instructional  Interventions 
and  Results  for  Children  With 
Disabilities 

The  successful  implementation  of  the 
IDEA  Amendments  of  1997  requires  a 
strong  emphasis  on  supports  for 
children  with  disabilities  to  help  them 
access  the  general  education  curricula. 
Research  is  needed  to  describe,  test,  and 
validate  instructional  practices  that 
have  the  potential  for  generating 
positive  results  for  children  with 
disabilities  as  they  strive  to  meet  State 
and  local  standards  and  performance 
goals  set  for  all  students.  The  research 
must  focus  on  children  in  preschool, 
elementary,  middle,  or  high  school. 

Projects  supported  under  Focus  2 
must  investigate  one  or  more  issues 
related  to  providing  instruction  in  the 
general  education  curriculum  for 
children  with  disabilities.  These  issues 
may  include,  but  are  not  limited  to: 

The  relationship  of  instructional 
interventions  to  results  in  the  following 
areas:  (1)  Core  subjects  e.g.,  language 
arts,  mathematics,  science,  social 
studies,  and  (2)  second  language 
acquisition; 

(tj)  Contextual  variables  that  influence 
access  to  the  general  education 
curriculum  for  students  with 


disabilities.  Contextual  variables 
include,  for  example,  classroom  design, 
relative  role  of  regular  educators  and 
special  educators,  groupings,  or 
management  strategies;  curricular 
design,  delivery,  or  materials;  and 
family  and  staff  interaction; 

(c)  Instructional  and  ciuricular 
accommodations  to  ensure  that  students 
with  disabilities  have  access  to  the 
general  education  curriculum; 

(d)  The  relationship  of  inclusive 
preschool  practices  and  child-family 
transition  practices  to  child 
development,  readiness  skills,  and 
preparation  for  participation  in  the 
primary  grades;  and 

(e)  The  development  of  interventions 
that  promote  better  results  through 
standards  based  reform  and 
accountability. 

The  Assistant  Secretary  intends  to 
fund  approximately  12  awards  in  Focus 
2  with  at  least  2  projects  for  each  of  the 
following  grade  levels:  preschool, 
elementary,  middle,  and  high  school. 

Focus  Area  3 — Early  and  Prescriptive 
Assessment  of  Children  With  Learning 
or  Emotional  Disabilities 

Children  with  physical,  sensory, 
speech,  and  significant  cognitive 
disabilities  are  identified  relatively 
early,  and  children  with  learning  and 
emotional  disabilities,  relatively  late. 
Between  first  grade  and  fourth  grade, 
the  nmnber  of  children  identified  with 
learning  disabilities  and  emotional 
disturbance  triples.  Research  has  shown 
that  earfy  intervention  is  particularly 
effective  for  children  with  learning  or 
emotional  disabilities,  to  improve 
educational  results  and  reduce 
behavioral  difficulties. 

Attempts  to  explain  the  late 
identification  patterns  for  children  with 
learning  or  emotional  disabilities  have 
targeted  weaknesses  in  assessment 
practices,  and  the  reluctance  of  schools 
to  engage  in  potentially  stigmatizing 
erroneous  identification.  This  late 
identification  problem  has  resulted  in 
many  yoimg  children  not  receiving 
appropriate  services  at  the  age  when 
they  would  obtain  the  greatest  benefit 
from  targeted  interventions. 

Research  is  needed  to  examine  and 
document  effective  and  prescriptive 
assessment  procedures  that  will 
contribute  to  the  accurate  identification 
of  young  children  (3  through  9  years  of 
age)  with  learning  or  emotional 
disabilities,  and  will  lead  to  appropriate 
services  to  maximize  their  social  and 
educational  development.  The 
procedures  and  services  to  be  studied 
must  incorporate  multiple  assessment 
approaches  including  observational 
techniques,  cultural  and  linguistic 


factors,  and  prereferral  strategies  to 
enhance  the  accuracy  of  assessment  and 
prevent  misidentification  of  children, 
where  appropriate.  The  research  must 
document  the  effectiveness  of  methods 
to  accurately  identify  and  prescribe 
interventions  for  young  children  with 
learning  or  emotional  disabilities, 
including  students  whose  eligibility  for 
special  education  is  based  upon  having 
specific  learning  disabilities,  emotional 
disturbance,  development  delay,  or 
other  health  impairments.  Because 
learning  and  behavioral  problems  often 
coexist  in  yoimg  children,  research 
awards  under  this  focus  area  must 
address  early  assessment  procedures 
that  examine  both  emotional  or 
behavioral  and  learning  domains. 

The  Assistant  Secretary  intends  to 
award  approximately  3  projects  in 
Focus  3. 

Focus  4 — Gender  and  Special  Education 

The  purpose  of  this  priority  is  to 
explore  the  influences  of  gender  on 
special  education  referral,  placement, 
and  service  provision  for  students  with 
disabilities. 

Males  and  females  comprise  equal 
proportions  of  the  school-aged 
popidation;  however,  males  account  for 
approximately  two-thirds  of  all  students 
served  in  special  education.  In  many 
cases,  it  is  not  clear  if  females  are 
underidentified  for  special  education,  if 
males  are  overidentified,  or  if  real 
differences  exist  in  the  prevalence  of 
disability  between  males  and  females. 
The  research  to  date  has  primarily 
addressed  commonalities  of  students 
rather  than  differences  based  on  gender. 

Some  additional  facts  regarding 
gender  and  disabilities  include: 

(a)  Females  with  disabilities  have 
more  significant  disabilities  than  their 
male  peers  at  the  time  of  referral; 

(b)  Females  with  disabilities  have 
lower  IQ  scores  than  their  male 
counterparts  at  the  time  of  referral;  and 

(c)  Post  school  outcomes  for  females 
with  disabilities  are  significantly  worse 
than  their  male  peers  with  disabilities. 

Little  is  knowTi,  however,  about  the 
different  characteristics,  treatment  and 
experiences  of  males  and  females  with 
disabilities.  These  differences  are  likely 
to  be  caused  by  a  combination  of  factors. 

Under  this  priority,  a  research  project 
must  pursue  a  systematic  program  of 
research  that  focuses  on  one  or  more 
issues  related  to  gender  and  special 
education.  The  issues  may  include,  but 
are  not  limited  to: 

(a)  The  differences  that  may  exist  in 
the  prevalence  of  disabilities  based  on 
gender,  and  if  those  differences  exist, 
why; 
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children  respond.  Learning 
characteristics  may  include,  but  are  not 
limited  to,  specific  deficits  in 
phonological  awareness,  inattentiveness 
and  distractibility,  motivation,  language 
development,  developmental  delay,  and 

IQ; 

(c)  Design  processes  for  making 
decisions  about  how  to  target 
instruction  that  will  be  effective  given 
the  identified  learning  characteristics  of 
the  child; 

(d)  Identify  alternative  methods  of 
providing  access  to  content  for  those 
who  have  not  acquired  sufficient 
reading  proficiency; 

(e)  Document  the  progress  of 
individual  children  toward  meeting 
intervention  goals,  the  fidelity  of 
implementation  of  interventions,  the 
qualifications  of  persons  who  make 
decisions  and  who  implement 
interventions,  the  length  and  intensity 
of  interventions,  and  the  settings  where 
the  interventions  take  place;  and 

(f)  Evaluate  the  expectations  that  were 
made  for  each  child. 

The  Assistant  Secretary  intends  to 
fund  3  awards  in  Focus  5. 

Focus  6 — Research  to  Improve  Reading 
Comprehension  Results  for  Children 
With  Disabilities 

In  recent  years,  research  has  advanced 
our  understanding  of  how  skilled 
readers  comprehend  and  how 
instructional  strategies  support  children 
with  learning  disabilities  to 
comprehend  text.  Comprehension  is  not 
merely  a  text-based  process  where 
meaning  resides  in  the  text  and  the  role 
of  the  reader  is  to  discover  the  meaning. 
To  develop  successful  comprehension 
skills,  many  children  with  learning 
disabilities  need  an  explicit 
instructional  program  that:  (a)  Teaches 
them  how  to  access  prior  knowledge 
through  strategies  such  as  semantic 
mapping,  think  aloud  sheets,  etc.;  (b) 
motivates  and  supports  persistence  on 
task,  including  expressions  of  a 
student's  own  thoughts  when  reading 
and  writing,  questioning  the  expert  or 
inquiring,  or  using  technology  or 
grouping  practices;  and  (c)  teaches  them 
cognitive  and  metacognitive  strategies 
for  reading  with  understanding, 
including  how  to  monitor  one's  own 
progress  through  self-regulation, 
summarizing,  generating  questions, 
mnemonics,  or  imagery. 

Under  Focus  6,  a  research  project 
must  pursue  a  systematic  program  of 
applied  research  that  focuses  on  one  or 
more  issues  related  to  improving 
reading  comprehension  results  of 
children  with  learning  disabilities 
related  to  reading.  These  issues  include, 
but  are  not  limited  to: 


(a)  The  types  of  effective 
comprehension  instruction  for  children 
with  learning  disabilities  in  grades  K-2, 
3-5,  and  6-8  inclusive;  the  components 
of  particularly  effective  programs  for 
children  with  learning  disabilities,  e.g., 
the  basal  materials,  supplemental  or 
adapted  materials,  instructional 
strategies  used  by  teachers,  and  how 
families  may  support  the  instructional 
program; 

(b)  The  types  of  effective  questioning 
strategies  used  by  teachers,  peers,  and 
parents  to  encourage  and  develop 
comprehension  skills;  and 

(c)  The  kinds  of  individualized 
instruction,  grouping  practices, 
instructional  strategies,  and  curricula 
that  improve  comprehension  and 
problem  solving. 

The  Assistant  Secretary  intends  to 
make  approximately  3  awards  in 
Focus  6. 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  under  section  606  of  IDEA 
and  34  CFR  75.105(c)(2)(i),  to 
applications  that  are  otherwise  eligible 
for  funding  under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
General  Requirements  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  the  Assistant 
Secretary  can  consider  the  applicant's 
past  success  in  pursuit  of  this  goal. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period  for  All  Focus  Areas 

Up  to  36  months. 

Maximum  Award  for  All  Focus  Areas 

We  will  reject  any  application  that 
proposes  a  budget  exceeding  $180,000 
for  a  single  budget  period  of  12  months. 
This  maximum  award  applies  to  any 
application  for  any  Focus  area.  The 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Page  Limits  for  All  Focus  Areas 

The  maximum  page  limit  for  this 
priority  is  50  double-spaced  pages. 
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Note:  Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
General  Requirements  section  of  this  notice. 

Special  Education — Personnel 
Preparation  To  Improve  Services  and 
Results  for  Children  With  Disabilities 
[CFDA  84.325] 

Purpose  of  Program 

The  purposes  of  this  program  are  to 
(1)  help  address  State-identified  needs 
for  qualified  personnel  in  special 
education,  related  services,  early 
intervention,  and  regular  education,  to 
work  with  children  with  disabilities; 
and  (2)  to  ensure  that  those  personnel 
have  the  skills  emd  knowledge,  derived 
from  practices  that  have  been 
determined  through  research  and 
experience  to  be  successful,  that  are 
needed  to  serve  those  children. 

Eligible  Applicants 

State  and  local  educational  agencies; 
institutions  of  higher  education;  other 
public  agencies;  private  nonprofit 
organizations;  outlying  areas;  ft-eely 
associated  States;  and  Indian  tribes  or 
tribal  organizations. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  86,  97.  98,  and  99;  (b)  The  selection 
criteria  for  this  priority  are  drawn  from 
the  EDGAR  general  selection  criteria 
menu.  The  specific  selection  criteria  for 
this  priority  are  included  in  the  funding 
application  packet  for  this  competition. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

Under  section  673(d)  of  the  Act  and 
34  CFR  75.105(c)(3),  we  consider  only 
those  applications  that  meet  the 
following  priority: 

Absolute  Priority — Projects  of  National 
Significance  (84.325N) 

The  Assistant  Secretary  establishes  an 
absolute  priority  to  support  projects  that 
address  issues  of  national  significance 
and  have  broad  applicability.  Projects 
supported  under  this  priority  must 
develop,  evaluate,  and  disseminate 
innovative  models.  These  models  must 
be  designed  to  serve  as  blueprints  for 
systemic  improvement  in  the 
recruitment,  preparation,  induction, 
retention,  or  ongoing  professional 
development  of  personnel  who  have 
responsibility  for  ensuring  that  children 
with  disabilities  achieve  to  high 
standards  and  become  independent, 
productive  citizens.  These  personnel 


include  early  intervention  personnel, 
regular  and  special  education  teachers, 
administrators,  related  service 
personnel,  and  paraprofessionals.  If  the 
project  maintains  a  web  site,  it  must     ' 
include  relevant  information  and 
documents  in  an  accessible  form. 

Projects  must  (1)  Use  current 
research-validated  practices  and 
materials  and  (2)  communicate 
appropriately  with  target  audiences. 

Applicants  should  note  that: 

(a)  The  purpose  of  this  priority  is 
model  development.  Thus,  it  is  not 
expected  that  student  stipends  will  be 
supported.  However,  release  time  for 
staff  for  development  activities  is 
appropriate;  and 

(b)  It  is  expected  that  projects  funded 
under  this  priority  will  incorporate  a 
systemic  approach  to  dissemination  to 
relevant  training  and  technical 
assistance  entities. 

Invitational  Priorities 

Within  this  absolute  priority,  the 
Assistant  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

(a)  Projects  that  are  designed  to 
reduce  personnel  shortages  by 
developing  innovative  models  for 
promoting  the  transferability,  across 
State  and  local  jurisdictions,  of 
licensure  and  certification  of  personnel 
serving  infants,  toddlers,  and  children 
with  disabilities; 

(b)  Projects  that  are  designed  to 
increase  the  quantity,  quality,  and 
diversity  of  persoiuiel  who  serve 
infants,  toddlers,  or  children  with 
disabilities  by  developing  innovative, 
proactive  models  for  recruiting 
personnel  into  training  programs  or 
professional  positions; 

(c)  Projects  that  are  designed  to 
increase  the  retention  of  new  personnel 
by  developing  innovative,  multi-year, 
developmental  induction  models; 

(d)  Projects  that  are  designed  to   ■ 
improve  the  learning  of  children  with 
disabilities  in  the  general  education 
curricula  by  developing  innovative 
models  for  collaborative  training  of 
regular  and  special  education  personnel, 
including  paraprofessionals; 

(e)  Projects  that  are  designed  to 
enhance  professional  development 
cm-ricula  for  personnel  serving  infants, 
toddlers,  or  children  with  disabilities  by 
developing  case  or  problem-based 
training  modules  that  can  be  integrated 
into  training  curricula.  It  is  expected 
that  these  projects  will  incorporate  state 


of  the  art  technology  in  the  design  and 
dissemination  of  the  modules; 

(f)  Projects  that  are  designed  to 
enhance  teaching  and  learning  through 
the  development  of  innovative  training 
models  that  incorporate  state  of  the  art 
assistive,  instructional  and 
communicative  technology  knowledge 
and  use;  and 

(g)  Projects  that  are  designed  to 
enhance  professional  development 
curricula  for  teachers  and 
administrators  serving  infants,  toddlers, 
or  children  with  disabilities  by 
developing  modules  for  individualized 
education  program  (lEP) 
decisioimiaking,  particularly  with 
regard  to  a  child's  participation  in 
assessments. 

Competitive  Preference 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  under  section  606  of  IDEA 
and  34  CFR  75.105(c)(2)(i),  to 
applications  that  are  otherwise  eligible 
for  funding  imder  this  priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
General  Requirements  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  the  Assistant 
Secretary  can  consider  the  applicant's 
past  success  in  pursuit  of  this  goal. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period 

Up  to  36  months. 

Maximum  Award 

We  will  reject  any  application  that 
proposes  a  budget  exceeding  $200,000 
for  any  single  budget  period  of  1 2 
months.  This  maximum  award  applies 
to  any  application.  The  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  may  change  the 
maximum  amoimt  through  a  notice 
published  in  the  Federal  Register. 

Page  Limits 

The  maximum  page  limit  for  this 
priority  is  40  double-spaced  pages. 

Note:  Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
General  Requirements  section  of  this  notice. 
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Dissemination  To 


Improve  Servic  es  and  Results  for 
Children  With  Disabilities 

Purpose  ofProy  ram 

The  purpose  )f  this  program  is  to 
provide  technic  al  assistance  and 
information  thr  jugh  programs  that 
support  States  <  nd  local  entities  in 
building  capaci  ty,  to  improve  early 
intervention,  eaucational,  and 
transitional  serjices  and  results  for 
children  with  disabilities  and  their 
families,  and  ac  dress  systemic-change 
goals  and  prior  ties. 

Applicable  Reg  ilations 

(a)  The  Educ4t 
Administrative 
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Eligible  Applia  mts 

State  and  local 
institutions  of 
public  agencies , 
organizations, 
associated  States 
tribal  organizat  ons 

Additional  Req  airements  for  all 
Technical  Assi  tance  and 
Dissemination  Priorities 

Projects  funcied  under  this  program 
must  (1)  use  current  research- validated 
practices  and  n.aterials  and  (2) 
communicate  a  jpropriately  with  target 
audiences. 

Priority 

Under  sectio^i 
CFR  75.105(c)( 
applications  th  it 
following  prior  ;ties 

Absolute  Priori  ty  1 — Linking  Policy  and 
Practice  Audie  ices  to  the  IDEA 
Amendments  c  f  1997  (84.326A) 

Background 
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organizations, 
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disabilities,  hi  1998,  the  Office  of 
Special  Education  Programs  funded  four 
partnerships  among  these  associations 
and  other  entities  to  address  the 
information  and  training  needs  of  four 
specific  audiences:  families  and 
advocates;  policy  makers;  local 
administrators;  and  services  providers. 

The  four  partnership  projects  include 
the:  (1)  Families  and  Advocates 
Partnership  for  Education  (FAPE), 
which  addresses  the  needs  of  families 
and  advocates;  (2)  Policy  Maker 
Partnership  (PMP),  which  addresses  the 
needs  of  education  policy  makers;  (3) 
IDEA  Local  Implementation  by  Local 
Administrators  Partnership  (ILIAD), 
which  addresses  the  needs  of  local  , 
education  administrators;  and  (4) 
Association  of  Service  Providers 
Implementing  IDEA  Reforms  in 
Education  Partnership  (ASPIIRE),  which 
addresses  the  needs  of  the  services 
providers,  including  teachers  and 
related  service  providers. 

Three  of  the  four  partnership  projects, 
FAPE,  ILLAD,  and  ASPIIRE  were  funded 
for  three  years  with  an  option  for  two 
additional  years  of  funding.  Since  the 
PMP  was  funded  for  only  two  years,  the 
following  priority  is  needed  in  order  to 
continue  that  partnership  for  up  to  3 
additional  years. 

Priority 

The  Assistant  Secretary  establishes  an 
absolute  priority  to  support  one 
partnership  among  associations  of 
education  policy  makers  and  other 
entities  so  they  can  contribute  to  the 
successful  implementation  of  the  IDEA 
Amendments  of  1997,  including  those 
related  to  Part  C  of  IDEA:  This 
partnership  will  be  established  in  order 
to  inform  and  provide  support  to  the 
partnership's  members  and  constituents 
in  understanding  the  law,  the 
implications  of  the  law  for  their 
respective  roles  in  improving  results  for 
children  with  disabilities,  and  how 
research-based  tiest  practices  can  be 
used  to  implement  the  law. 

The  partnerships  must — 

(a)  Collaborate  to  meet  the  needs  of 
policy  makers  (e.g.,  chief  State  school 
officers.  State  boards  of  education,  local 
school  boards.  State  directors  of  special 
education.  State  directors  of  mental 
health  programs.  State  directors  of 
vocational  rehabilitation  programs.  State 
directors  of  programs  for  children  with 
special  health  care  needs,  deans  of 
education  and  special  education 
department  chairs,  school 
superintendents,  governors.  State 
legislators); 

(b)  Include — 


(1)  from  5  to  10  associations  and 
entities  representing  regular  and  special 
education  interests;  and 

(2)  one  project  director  responsible  for 
the  leadership  and  management  of  the 


(c)  Conauct  needs  assessments  of 
member  associations  and  other  entities 
prior  to  submitting  an  application  in 
order  to  identify  the  needs  of  their 
respective  memberships  and 
constituents  regarding  the 
implementation  of  the  IDEA 
Amendments  of  1997; 

(d)  Describe  in  the  application  the 
strategies  (e.g.,  questionnaires, 
telephone  surveys,  focus  groups,  the  use 
of  documents  in  electronic  formats) 
used  to  obtain  needs  assessment  data 
from  their  respective  memberships  and 
constituents; 

(e)  Provide  an  analysis  of  the  needs 
assessment  data  with  the  application 
and  submit  the  analysis  to  the 
Coordinating  Committee  described  in 
paragraph  (h); 

(f)  Develop  a  joint  agreement  among 
the  participating  associations  and  other 
entities  to  be  included  in  the 
application.  This  agreement  must 
describe — 

(1)  The  audience  whose  needs  the 
partnership  will  address  and  the  roles 
and  responsibilities  of  each  member 
organization  or  other  entity  in  the 
partnership; 

(2)  The  activities  that  the  partnership 
is  proposing  to  conduct.  Activities  must 
include  dissemination  of  information 
and  outreach.  The  partnership  must  also 
employ  information  specialists  to 
answer  questions  and  provide  materials 
to  audience  members  and  constituents 
upon  request;  and 

(3)  How  resources  are  to  be  allocated 
to  ensure  the  success  of  the  partnership 
activities; 

(g)  Implement  an  external  review 
process  in  which  experts  review 
partnership  materials  for  technical 
accuracy  and  clarity.  Experts  must  be 
knowledgeable  in  the  IDEA 
Amendments  of  1997,  supporting 
legislative  history,  and  regulations 
implementing  the  Amendments,  and 
also  must  be  familiar  with  related  OSEP 
policy  guidance.  The  external  expert 
review  process  shall  be  finalized  in 
consultation  with,  and  approved  by, 
OSEP.  Information  products  produced 
under  this  award  may  not  be 
disseminated  to  outside  audiences 
without  prior  approval  by  OSEP; 

(h)  Describe  how  the  project  will  be 
involved  in  the  Partnership  Projects' 
Coordinating  Committee,  described 
below,  which  is  comprised  of 
representatives  of  each  of  the  four 
partnerships  described  in  the 
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Background  section  of  this  priority.  The 
Coordinating  Committee  includes,  at  a 
minimum,  the  project  director  of  each 
partnership  and  appropriate  OSEP  steiff. 
and  may  also  include  other  partnership 
staff  for  purposes  of  carrying  out 
committee  responsibilities,  including 
assisting  partnerships  in  implementing 
their  projects.  The  proposal  under  this 
paragraph  must  address  each  of  the 
ongoing  committee  functions  listed 
below  and  include  a  method  for 
allocating  partnership  resources  to 
support  committee  activities.  The 
Coordinating  Committee — 

(1)  Provides  technical  assistance 
across  the  four  partnerships  and 
develops  cross-partnership  materials  to 
ensure  clarity,  accuracy,  consistency  of 
message  and  efficient  use  of  resources 
across  the  partnerships; 

(2)  Provides  the  partnerships  timely 
information,  including  information  on 
pertinent  research;  . 

(3)  Develops  and  implements  a  joint 
marketing,  training,  dissemination,  and 
outreach  plan  based  on  the  results  of  the 
partnerships'  needs  assessments,  for 
reaching  each  of  the  four  target 
audiences  in  an  efficient  and  timely 
manner;  and 

(4)  Designs  and  conducts  a  media 
campaign  that  includes  the  successful 
implementation  of  researched-based 
practices  and  that  increases  public 
awareness  of  how  children  vdth 
disabilities  are  being  served 
appropriately  and  how  appropriate 
services  affect  results  for  children;  and 

(i)  Maintain  a  world  wide  web  site 
with  relevant  information  and 
documents  in  an  accessible  form. 

Competitive  Preference: 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  under  section  606  of  IDEA 
and  34  CFR  75.105(c)(2)(i),  to 
applications  that  are  otherwise  eligible 
for  funding  under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
General  Requirements  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  the  Assistant 
Secretary  can  consider  the  applicant's 
past  success  in  pursuit  of  this  goal. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 


Project  Period 

Under  this  priority,  the  Assistant 
Secretary  will  make  em  award  for  a 
cooperative  agreement  with  a  project 
period  of  up  to  36  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards. 

Maximum  Award 

We  reject  any  application  that 
proposes  a  budget  exceeding  $1,500,000 
for  any  single  budget  period  of  1 2 
months.  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits 

The  maximum  page  limit  for  this 
priority  is  60  double-spaced  pages. 

Note:  Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
General  Requirements  section  of  this  notice. 

Absolute  Priority  2 — State  and  Federal 
Policy  Forum  for  Program  Improvement. 
(84.326F) 

Background 

Access  to  information  is  critical  for 
decisionmakers  and  policy  officials  to 
ensure  that  appropriate  and  effective 
education  and  early  intervention 
services  are  provided  to  all  infants, 
toddlers,  and  children  with  disabilities. 
State  and  Federal  decisionmakers 
responsible  for  the  implementation  of 
the  IDEA  Amendments  of  1997  must 
have  access  to  valid  statistics,  research 
findings,  and  policy  options,  as  well  as 
current  information  on  trends  in 
providing  special  education  and  related 
services. 

The  Office  of  Special  Education 
Programs  (OSEP)  within  the  U.S. 
Department  of  Education  has 
responsibility  for  the  Federal 
administration  of  IDEA.  State 
educational  agencies  (SEAs),  or  other 
designated  State  agencies  under  Part  C 
of  IDEA,  oversee  the  administration  of 
IDEA  at  the  State  and  local  level.  The 
project  supported  under  the  following 
priority  will  provide  access  to  and 
analysis  of  administrative  and  policy 
information  generated  by  the  States  and 
other  jurisdictions,  and  will  facilitate 
coordination  between  OSEP  and  State 
and  local  IDEA  administrators. 

Priority 

The  Assistant  Secretary  establishes  a 
priority  to  facilitate  communication 
between  the  U.S.  Department  of 
Education  and  State  and  local 
administrators  of  IDEA,  and  to 
synthesize  national  program 
information  that  will  improve  the 


management,  administration,  delivery, 
and  effectiveness  of  programs  and 
services  provided  under  IDEA.  The 
cooperative  agreement  funded  under 
this  priority  will  provide  the 
Department  with  a  mechanism  and 
resources  for  analyzing  policies  and 
emerging  issues  that  are  of  significant 
national  concern. 
The  project  must — 

(a)  Through  expert  knowledge, 
research  reviews,  and  other  types  of 
needs  assessment,  identify  national  and 
State  program  improvement  information 
that  is  needed  to  obtain  better  results  for 
infants,  toddlers,  and  children  with 
disabilities  receiving  educational  and 
early  intervention  settings; 

(b)  Organize,  synthesize,  interpret, 
and  integrate  information  needed  for 
program  improvement  using  a  variety  of 
methods  and  formats; 

(c)  Analyze  emerging  policy  or 
program  issues  regarding  the 
administration  of  IDEA  at  the  Federal, 
State,  and  local  levels; 

(d)  Facilitate  the  flow  of  information 
at  the  Federal,  State,  and  local  levels 
related  to  program  improvement  for 
infants,  toddlers,  and  children  with 
disabilities,  via  existing  information 
resources  and  communication  networks; 

(e)  Maintain  a  world  wide  web  site 
with  relevant  information  and 
documents  in  an  accessible  form; 

(f)  Organize,  coordinate,  and  maintain 
a  data  base  of  laws,  policies,  and 
regulations  that  govern  special 
education  within  the  States  and  other 
jurisdictions;  commimicate,  on  a  regular 
basis,  with  State  educational  agencies  to 
identify  emerging  policy  issues;  and 
convene  meetings  between  special 
education  administrators,  outside 
experts,  and  others  to  review,  plan,  and 
provide  leadership  in  recommending 
multi-level  actions  that  respond  to  the 
emerging  issues; 

(g)  Maintain  communication  and 
collaboration  with  technical  assistance 
providers  funded  under  the  Linking 
Policy  and  Practice  Audiences  to  the 
IDEA  Amendments  of  1997  priority  and 
the  Technical  Assistance  Project  for  the 
Parent  Training  and  Information  Centers 
priority'  to  help  inform  OSEP  of 
emerging  policy  or  program  issues 
related  to  IDEA  that  the  technical 
assistance  providers  are  addressing  or 
have  identified;  and 

(h)  Communicate  regularly  vdth  OSEP 
to  provide  information  that  may  assist 
OSEP  in  improving  its  efficiency  in 
administering  IDEA. 

In  addition  to  the  annual  two-day 
Project  Director's  meeting  in 
Washington,  DC  listed  in  the  General 
Requirements  section  of  this  notice,  the 
project  must  budget  for  emother  annual 
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Washington,  DC  to  meet 
with  the  OSEP  project 
funded  projects  for 
;-project  collaboration 
exchange. 


Project  Period 

Under  this  p  riority,  the  Assistant 
Secretary  will  nake  one  award  for  a 
cooperative  ag  eem^nt  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  c  f  34  CFR  75.253(a)  for 
continuation  a  vards.  During  the  second 
year  of  the  pro  ect,  the  Assistant 
Secretary  will  determine  whether  to 
continue  the  C  snter  for  the  fourth  and 
fifth  years  of  ti  le  project  period  and  will 
consider  in  ad^  lition  to  the  requirements 
of  34  CFR  75.2  53(a) 

(a)  The  recoi  nmendation  of  a  review 
team  consistin  i  of  three  experts  selected 
by  the  Assistai  it  Secretary.  The  services 
of  the  review  t  ;am,  including  a  two-day 
site  visit  to  the  project,  are  to  be 
performed  dui  ing  the  last  half  of  the 
project's  secor  d  year  and  may  be 
included  in  th  it  year's  evaluation 
required  unde   34  CFR  75.590.  Costs 
associated  wit  i  the  services  to  be 
performed  by  '  he  review  team  must  also 
be  included  in  the  project's  budget  for 
year  two.  Thes  e  costs  are  estimated  to  be 
approximately  $6,000; 

(b)  The  time  iness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  coc  3erative  agreement  have 
been  or  are  be;  ng  met  by  the  project;  and 

(c)  The  degr  (e  to  which  the  project's 
design  and  tec  inical  strategies  are 
disseminating  significant  new 
knowledge. 

Competitive  P  eferences 


V 


(D) 
(fl 
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preference 
and  34  CFR  7 
applications  t 
for  funding 

Up  to  ten 
effectiveness 
for  employing 
employment 
disabilities  in 
required  unde  • 
General 
notice.  In 
of  those  stratefe 
Secretary  can 
past  success  i 

For  purpos^ 
preference,  a 
up  to  a  total  o 
those  awardec 
selection 
is,  an  appiica 
competitive 


maximum  toti  i 


ibsolute  priority,  we  will 
ing  competitive 
un^er  section  606  of  IDEA 
.105(c)(2)(i),  to 
at  are  otherwise  eligible 
urider  this  priority: 

points  based  on  the 
the  applicant's  strategies 
and  advancing  in 

ified  individuals  with 
Droject  activities  as 
paragraph  (a)  of  the 
section  of  this 
detf^mining  the  effectiveness 
ies.  the  Assistant 
consider  the  applicant's 
pursuit  of  this  goal, 
of  this  competitive 
f  plicants  can  be  awarded 
10  points  in  addition  to 
under  the  published 
criteria  for  this  priority.  That 
t  meeting  this 

"erence  could  earn  a 
1  of  110  points. 


Requi  rements 


p-efe 


Maximum  Award 

We  reject  any  application  that 
proposes  a  budget  exceeding  $400,000 
for  any  single  budget  period  of  12 
months.  This  maximum  amount  applies 
to  any  application.  The  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 

Page  Limits 

The  maximum  page  limit  for  this 
priority  is  60  double-spaced  pages. 

Note:  Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
General  Requirements  section  of  this  notice. 

Absolute  Priority  3 — Center  on 
Achieving  Results  in  Education  for 
Students  With  Disabilities  (84.3260) 

Background 

The  IDEA  Amendments  of  1997 
introduced  a  number  of  provisions 
related  to  large-scale  assessment  and 
accountability.  These  provisions  called 
for  the  participation  of  students  with 
disabilities  in  State  and  district-wide 
assessments,  with  appropriate 
accommodations  or  alternate 
assessments  provided  when  necessary. 
States  must  publicly  report  on  the 
performance  and  participation  of 
students  with  disabilities  on  regular  and 
alternate  assessments,  and  must 
establish  goals  and  performance 
indicators  that  address,  among  other 
things,  the  performance  of  students  with 
disabilities  on  assessments. 
Individualized  education  programs 
(lEPs)  must  reflect  individual  decisions 
about  modifications  in  administration  of 
State  and  district-wide  assessments,  and 
participation  in  alternate  assessments. 

These  requirements  reflect  the 
importance  of  ensuring  that  students 
with  disabilities  have  access  to  the 
general  curriculum  and  that  they  benefit 
from  State  and  local  efforts  towcud 
accountability  and  standards-based 
reform.  In  addition.  State  and  district- 
wide  assessments  may  provide  a 
valuable  source  of  national  and  State 
information  about  educational  results 
for  students  with  disabilities,  provided 
those  students  are  sufficiently  included. 

Recent  evidence  suggests  that  States 
are  making  progress  in  implementing 
these  assessment  and  accountability 
requirements.  However,  a  number  of 
technical  and  policy  challenges  must  be 
overcome  before  the  requirements  can 
yield  all  of  their  potential  benefits  for 
students  with  disabilities. 

Priority 

The  Assistant  Secretary  establishes  an 
absolute  priority  for  a  center  to  provide 


national  leadership  in  improving  results 
for  students  with  disabilities  by 
improving  their  participation  in  State 
and  local  assessment  and  accountability 
systems.  The  Center  must  accomplish 
this  mission  through  a  combination  of 
research,  technical  assistance, 
dissemination,  collaboration,  and  other 
leadership  functions. 

The  Center's  research  activities  must 
include,  but  are  not  limited  to: 

(a)  Conducting  an  anhual  survey  of 
States  to  determine  their  ciorrent  status 
in  implementing  tb  >  assessment  and 
accountability  provisions  of  IDEA; 

(bj  Evaluating  State  and  local  policies 
and  practices  to  determine  the  best 
approaches  for  promoting  meaningful 
participation  of  students  with 
disabilities  in  assessment  and 
accountability  activities; 

(c)  Conducting  an  annual  review  of 
State  reports  and  assessment  data  to 
track  the  participation  and  performance 
levels  of  students  with  disabilities  in 
large-scale  assessments; 

(d)  Synthesizing  research  on  relevant 
topics  such  as  assessment 
accommodations,  alternate  assessments, 
data  analysis  and  reporting,  and  other 
related  areas;  and 

(e)  Conducting,  collaborating  in.  or 
commissioning  focused  research  studies 
on  topics  related  to  assessment  and 
accountability. 

The  Center's  technical  assistance  and 
dissemination  activities  must  include, 
but  are  not  limited  to: 

(a)  Preparing  and  disseminating 
reports  and  documents  on  research 
findings  and  related  topics; 

(b)  Maintaining  a  world  wide  web  site 
with  relevant  information  and 
documents  in  an  accessible  form; 

(c)  Conducting  national  and  regional 
meetings,  in  collaboration  with  other 
centers  such  as  the  Regional  Resource 
Centers,  to  assist  States  and  local 
education  agencies  in  continuing  the 
implementation  of  the  assessment  and 
accountability  provisions  of  IDEA; 

(d)  Working  directly  with  States  and 
other  stakeholders  to  improve  the 
participation  of  students  with 
disabilities  in  State  and  local 
assessment  and  accountability  systems: 
and 

(e)  Developing  and  applying  strategies 
for  dissemination  of  information  to 
specific  audiences,  including  teachers, 
families,  administrators,  policymakers 
and  researchers.  Such  strategies  must 
involve  collaboration  with  other 
technical  assistance  providers, 
organizations,  and  researchers  as 
described  below. 

The  Center's  collaboration  and  other 
leadership  activities  must  include,  but 
are  not  limited  to: 
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(a)  Maintaining  communication  and 
collaboration  with  other  technical 
assistance  providers  (including  the 
Regional  Resource  Centers,  Federal 
Resource  Center,  Centers  funded  under 
the  "Linking  Policy  and  Practice 
Audiences  with  the  1997  Amendments 
of  IDEA"  priority,  Educational  Labs, 
Parent  Training  and  Information 
Centers,  Technical  Assistance  Project 
for  the  Parent  Training  and  Information 
Centers  priority,  and  others)  and 
organizations  (including  the  National 
Association  of  State  Directors  of  Special 
Education,  the  Council  for  Exceptional 
Children,  the  Council  of  Chief  State 
School  Officers  and  others,  as  well  as 
projects  funded  by  the  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs  and  the  Office  of 
Elementary  and  Secondary  Education) 
concerning  assessment  and 
accountability  related  activities; 

(b)  Maintaining  a  network  of 
researchers  (including  the  Research 
Institute  to  Enhance  the  Role  of  Special 
Education  and  Children  With 
Disabilities  in  Education  Policy  Reform; 
the  Urban  Special  Education 
Collaborative;  and  the  Outreach 
Services  to  Minority  Entities  to  Expand 
Research  Capacity  project)  studying 
assessment,  accountability,  and  related 
topics  to  facilitate  communication  and 
collaboration  among  researchers  and  to 
promote  the  use  of  research  findings 
and  products;  and 

(c)  Convening  conferences,  at  the 
request  of  OSEP,  on  topics  related  to 
assessment  and  accountability. 

The  Center  must  also: 

(a)  Establish,  maintain,  and  meet  at 
least  annually  with  an  advisory 
coimnittee  consisting  of  representatives 
of  State  and  local  educational  agencies, 
individuals  with  disabilities,  parents, 
educators,  professional  organizations 
and  advocacy  groups,  researchers,  and 
other  appropriate  groups  to  review  and 
advise  on  the  Center's  activities  and 
plans.  The  committee  must  include 
membership  that  represents  urban 
schools  and  underrepresented 
populations; 

(b)  Fund  as  project  assistants  at  least 
three  doctoral  students  per  year  who 
have  concentrations  in  relevant  topics 
such  as  special  education,  assessment, 
educational  policy,  and  administration; 

(c)  In  addition  to  the  two-day  Project 
Directors  Meeting  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for  two  additional  two-day  trips 
annually  to  Washington,  DC,  to  attend 
an  additional  Project  Director  meeting 
and  to  attend  an  OSEP  Leadership 
Conference;  and 

(d)  Budget  for  at  least  a  monthly  trip 
to  attend  appropriate  meetings 


convened  by  the  Department  of 
Education  (such  as  the  regional 
Improving  America's  Schools 
conferences),  the  Council  of  Chief  State 
School  Officers  (such  as  meetings  of  the 
State  Collaborative  on  Assessment  and 
Student  Standards,  and  the  Large  Scale 
Assessment  Conference),  and  other 
Centers  and  organizations. 

Project  Period 

Under  this  priority,  the  Assistant 
Secretary  will  make  one  award  for  a 
cooperative  agreement  for  a  project 
period  of  up  to  60  months  subject  to  the 

■  requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  During  the  second 
year  of  the  project,  the  Assistant 
Secretary  will  determine  whether  to 
continue  the  Center  for  the  fourth  and 
fifth  years  of  the  project  period  and  will 
consider  in  addition  to  the  requirements 
of  34  CFR  75.253(a): 

(a)  The  recommendation  of  a  review 
team  consisting  of  three  experts  selected 
by  the  Assistant  Secretary.  The  services 
of  the  review  team,  including  a  two-day 
site  visit  to  the  project,  are  to  be 
performed  during  the  last  half  of  the 
project's  second  year  and  may  be 
included  in  that  year's  evaluation 
required  under  34  CFR  75.590.  Costs 
associated  with  the  services  to  be 
performed  by  the  review  team  must  also 
be  included  in  the  project's  budget  for 
year  two.  These  costs  are  estimated  to  be 
approximately  $6,000; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  The  degree  to  which  the  Center  is 

■  making  a  positive  contribution  to  the    * 
participation  of  students  with 
disabilities  in  State  and  local 
assessment  and  accountability  systems. 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  under  section  606  of  IDEA 
and  34  CFR  75.105(c)(2)(i),  to 
applications  that  are  otherwise  eligible 
for  funding  imder  this  priority; 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
General  Requirements  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  the  Assistant 
Secretary  can  consider  the  applicant's 
past  success  in  pursuit  of  this  goal. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 


selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Maximum  Award 

We  reject  any  application  that 
proposes  a  budget  exceeding  $700,000 
for  any  single  budget  period  of  12 
months.  We  reject  and  do  not  consider 
an  application  that  proposes  a  budget 
exceeding  this  maximum  amount.  The 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
may  change  the  maximum  amounts 
through  a  notice  published  in  the 
Federal  Register. 

Page  Limits 

The  maximum  page  limit  for  this 
priority  is  60  double-spaced  pages. 

Note:  Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
General  Requirements  section  of  this  notice. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (toll  ft-ee):  l-877-4ED-Pubs 
(1-877-433-7827).  FAX:  301-470-1244. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (toll  ft-ee)  1-877-576- 
7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site  (http://www.ed.gov/pubs/ 
edpubs.html)  or  its  E-mail  address 
(edpubs&@inet.ed.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Marj'land  Avenue,  S.W.,  room  3317, 
Switzer  Building,  Washington,  D.C. 
20202-2550.  Telephone:  (202)  260- 
9182. 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Intergovernmental  Review 

All  programs  in  this  notice  (except  for 
Research  and  Innovation)  are  subject  to 
the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
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In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  those  programs. 

Available  Funds 

The  Administration  has  requested 
funds  for  these  programs  for  Fiscal  Year 


2000.  The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  before  the  end  of  the  fiscal  year, 
provided  Congress  appropriates  funds 
for  these  programs. 


Applications 
available 


Application 

deadline 

date 


on  Achlev- 
Education  for 
Disabilities. 


01/26/00 
01/26/00 
01/26/00 

01/26/00 

01/26/00 
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03/10/00 

03/10/00 
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intergovern- 
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05/19/00 
05/09/00 
05/09/00 

05/09/00 

05/09/00 


$180,000 

200,000 

1,500,000 

400,000 

700,000 


Project 
period 


Up  to  36 

mos. 
Up  to  36 
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Up  to  36 

mos. 

• 

Up  to  60 
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Up  to  60 
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50 
40 
60 

60 

60 
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12 

1 


Electronic  Access  to  This  Document 

You  may  vifew  this  document,  as  well 
as  all  other  D(  partment  of  Education 
documents  pi  blished  in  the  Federal 
Register,  in  te  <t  or  Adobe  Portable 
Document  Foi  mat  (PDF)  on  the  Internet 
at  either  of  thf  following  sites: 


el 


gov/fedreg.htm 
gov/news.html 


To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 


edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  [anuary  12,  2000. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2^  7 
[SWH-FRL-6S24-2] 
RIN  205O-AE23 

Comprehensivie  Guideline  for 
Procurement  of  Products  Containing 
Recovered  Materials 

AGE^4CY:  Envirgnmental  Protection 

Agency. 

action:  Final  rtile. 


SUMMARY:  The  Environmental  Protection 
Agency  today  i  5  amending  the  May  1 , 
1995  Comprehi  msive  Procurement 
Guideline  (CPC;).  EPA  is  designating  18 
new  items  that  are  or  can  be  made  with 
recovered  mate  rials.  These  items  are 
carpet  cushion  flowable  fill;  railroad 
grade  crossing  surfaces;  park  benches 
and  picnic  tabhs;  playground 
equipment;  food  waste  compost;  plastic 
lumber  landsci  ping  timbers  and  posts: 
solid  plastic  bi  iders;  plastic  clipboards; 
plastic  file  folc  ers;  plastic  clip 
portfolios:  plas  ic  presentation  folders; 
sorbents  (i.e..  a  jsorbents  and 
adsorbents);  in  iustrial  drums;  awards 
and  plaques;  mats;  signage;  and  manual- 
grade  strappinj  . 

The  CPG  imj  lements  section  6002  of 
the  Resource  C  jnservation  and 
Recovery  Act  (  ICRA)  and  section  502  of 
Executive  Ord(  r  13101,  which  require 
EPA  to  designs  te  items  that  are  or  can 
be  made  with  i  ecovered  materials  and  to 
recommend  pr  ictices  that  procuring 
agencies  can  u  e  to  procure  designated 
items.  Once  EF  A  designates  an  item, 
any  procuring  igency  that  uses 
appropriated  F  ^deral  funds  to  procure 
that  item  must  purchase  the  item 
containing  the  lighest  percentage  of 
recovered  matt  rials  practicable.  Today's 
action  will  use  government  purchasing 
power  to  stimii  late  the  use  of  these 
materials  in  th  s  manufacture  of  new 
products,  there  by,  fostering  markets  for 
materials  reco\  ered  from  solid  waste. 

RCRA  sectio  i  6002  provides  certain 
limited  except  ons  to  the  general 
requirement  to  buy  EPA-designated 
items.  Under  c  ;rtain  circumstances 
based  on  competition,  price, 
availability,  an  d  performance,  RCRA 
section  6002  d  )es  not  require  that 
procuring  agen  cies  purchase  an  item 
designated  bv  ilPA.  In  the  May  1,  1995 
CPG,  EPA  codi  fied  the  RCRA  "section 
6002  procuren  ent  requirements  for  the 
convenience  o  procuring  agencies  so 
they  could  fin(  all  of  the  RCRA  section 
6002  procuren  ent  provisions,  as  well  as 
EPAs  item  de;  ignations,  in  one 


location.  You  can  find  these 
requirements  at  40  CFR  Part  247. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  19,  2001. 
ADDRESSES:  The  public  docket  for  this 
document  is  Docket  F-1999-CP3F- 
FFFFF.  Documents  related  to  today's 
notice  are  available  for  viewing  in  the 
RCRA  Information  Center  (RIC),  which 
is  located  at  U.S.  Environmental 
Protection  Agency,  Crystal  Gateway 
One,  1235  Jefferson  Davis  Highway, 
Ground  Floor,  Arlington,  VA  22202.  The 
RIC  is  open  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  for 
Federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  Copies  cost  $0.15/page. 
The  index  and  some  supporting 
materials  are  available  electronically. 
See  Section  IX  of  the  "Supplementary 
Information"  section  below  for 
information  on  accessing  the  documents 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  technical  information  on  individual 
item  designations,  contact  Terry  Grist  at 
(703) 308-7257. 
SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  What  is  the  statutory  authority  for  this 

amendment? 

II.  Who  is  affected  by  this  amendment? 

III.  Why  is  EPA  taking  this  action? 

IV.  What  criteria  did  EPA  use  to  select  items 

for  designation? 

V.  What  are  the  definitions  of  terms  used  in 

today's  action? 

VI.  What  did  commenters  sav  about  the 

proposed  CPG  III  and  draft  RMAN  III? 

A.  General  Comments 

1.  Recordkeeping  and  Reporting 

2.  Designation  of  Materials 

B.  Comments  on  Proposed  Item 
Designations 

1.  Nylon  Carpet  with  Backing  Containing 
Recovered  Materials 

2.  Flowable  Fill 

3.  Railroad  Grade  Crossing  Surfaces 

4.  Sorbents 

C.  Comments  on  Other  Items  Considered 
for  Designation 

VII.  Where  can  agencies  get  information  on 
the  availability  of  EPA-designated  items? 

VIII.  Administrative  Assessments 

A.  Exet:utive  Order  12866:  Regulatory 
Planning  and  Review 

1.  Summary  of  Cost.s 

2.  Product  Cost 

3.  Summary  of  Benefits 

B.  Regulatory  Flexibility  Act  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 


C.  Unfunded  Mandates  Reform  Act  of  1995 
and  Consultation  with  State,  Local,  and 
Tribal  Governments 

D.  Executive  Order  13132:  Federalism 

E.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Risks  and 
Safety  Risks 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

H.  Submission  to  Congress  and  the  General 
Accounting  Office 
IX.  Supporting  Information  and  Accessing 
Internet 

I.  What  Is  the  Statutory  Authority  for 
This  Amendment? 

EPA  ("the  Agency")  is  promulgating 
this  cunendment  to  the  Comprehensive 
Procurement  Guideline  under  the 
authority  of  sections  2002(a)  and  6002 
of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  42  U.S.C.  6912(a)  and  6962. 
The  Agency  is  also  promulgating  this 
amendment  under  section  502  of 
Executive  Order  (E.O.)  13101,  "Greening 
the  Government  Through  Waste 
Prevention,  Recycling,  and  Federal 
Acquisition,"  (63  FR  49643,  September 
14,  1998). 

II.  Who  Is  Affected  by  This 
Amendment? 

This  action  may  potentially  affect 
procuring  agencies  that  purchase  the 
following  items:  carpet  cushion; 
flowable  fill;  railroad  grade  crossing 
surfaces;  park  benches  and  picnic 
tables:  playground  equipment;  food 
waste  compost;  plastic  lumber 
landscaping  timbers  and  posts;  solid 
plastic  binders:  plastic  clipboards; 
plastic  file  folders;  plastic  clip 
portfolios;  plastic  presentation  folders; 
sorbents  (i.e.,  absorbents  and 
adsorbents);  awards  and  plaques; 
industrial  drums;  mats;  signage;  and 
manual-grade  strapping.  Under  RCRA 
section  6002,  procuring  agencies 
include  the  following:  (1)  Any  Federal 
agency,  (2)  any  State  or  local  agency 
using  appropriated  Federal  funds  for  a 
procurement;  or  (3)  any  contractors  of 
these  agencies  who  are  procuring  these 
items  for  work  they  perform  under  the 
contract.  See  RCRA  section  1004(17). 
The  requirements  T)f  section  6002  apply 
to  these  procuring  agencies  only  when 
the  agencies  procure  designated  items 
whose  price  exceeds  $10,000  or  when 
the  quantity  of  the  item  purchased  in 
the  previous  year  exceeded  $10,000.  A 
list  of  entities  that  this  rule  may  cover 
is  provided  in  Table  1. 
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Table  1  .—Entities  Potentially  Subject  to  Section  6002  Requirements  Triggered  by  CPG  Amendments 


Category 


Federal  Government 
State  Government  .... 
Local  Govemment  ... 
Contractor  


Examples  of  regulated  entities 


Federal  departments  or  agencies  that  procure  $10,000  or  more  of  a  designated  item  in  a  given 
year. 

A  State  agency  that  uses  appropriated  Federal  funds  to  procure  $10,000  or  more  of  a  des- 
ignated item  in  a  given  year. 

A  local  agency  that  uses  appropriated  Federal  funds  to  procure  $10,000  or  more  of  a  des- 
ignated item  in  a  given  year. 

A  contractor  working  on  a  project  funded  by  appropriated  Federal  funds  that  purchases 
$10,000  or  more  of  a  designated  item  in  a  given  year. 


This  table  is  not  intended  to  be 
exhaustive.  To  determine  whether  this 
action  applies  to  your  procurement 
practices,  you  should  carefully  examine 
the  applicability  criteria  in  40  CFR 
§  247.12.  If  you  have  questions  about 
whether  this  action  applies  to  a 
particular  entity,  contact  Terry  Grist  at 
(703)  308-7257. 

RCRA  section  6002  applies  to 
procuring  agencies  that  use  at  least  a 
portion  of  Federal  funds  to  procure  over' 
$10,000  worth  of  a  designated  product 
in  a  given  year.  EPA  estimates  that  this 
rule  would  apply  to  35  Federal  agencies, 
all  56  states  and  territories  and  1,900 
local  governments.  EPA  calculated  the 
number  of  local  governments  that  would 
be  impacted  by  this  rule  based  on 
information  on  the  amount  of  Federal 
funds  that  are  dispersed  to  specific 
coimties.  In  addition,  EPA  assumed  that 
1,000  contractors  may  be  affected.  A 
description  of  this  information  is 
provided  in  the  Economic  Impact 
Analysis  for  today's  rule. 

m.  Why  Is  EPA  Taking  This  Action? 

Section  6002(e)  of  RCRA  requires  EPA 
to  designate  items  that  are  or  can  be 
made  with  recovered  materials  and  to 
recommend  practices  to  help  prociu"ing 
agencies  meet  their  obligations  for 
procuring  items  designated  under  RCRA 
section  6002.  RCRA  requires  that  when 
a  procuring  agency  purchase  an  EPA- 
designated  item,  the  agency  must 
purchase  that  item  made  of  the  highest 
percentage  of  recovered  materials 
practicable. 

E.O.  13101  establishes  the  procedures 
EPA  must  follow  when  implementing 
RCRA  section  6002(e).  Section  502  of 
the  Executive  Order  directs  EPA  to  issue 
a  Comprehensive  Prociuement 
Guideline  (CPG)  that  designates  items 
that  are  or  can  be  made  with  recovered 
materials.  At  the  same  time  EPA 
promulgates  the  CPG,  the  Agency  must 
publish  its  recommended  prociuement 
practices  for  entities  that  purchase 
designated  items  in  a  related  Recovered 
Materials  Advisory  Notice  (RMAN). 
These  practices  must  also  provide 
recommendations  for  the  content  of 


recovered  materials  in  the  designated 
items.  The  Executive  Order  also  directs 
EPA  to  update  the  CPG  every  two  years 
and  to  issue  RMANs  periodically  to 
reflect  changing  market  conditions. 

The  original  CPG  (CPG  I)  was 
published  on  May  1,  1995  (60  FR 
21370).  It  established  eight  product 
categories,  designated  19  new  items, 
and  consolidated  five  earlier  item 
designations.  At  the  same  time,  EPA 
published  the  first  RMAN  (RMAN  I)  (68 
FR  21386).  On  November  13.  1997,  EPA 
published  CPG  II  (62  FR  60962),  which 
designated  an  additional  12  items.  At 
the  same  time,  EPA  published  a  RMAN 
II  (62  FR  60975).  Paper  Products 
RMANs  were  issued  on  May  29,  1996 
(61  FR  26985)  and  June  8,  1998  (63  FR 
31214). 

On  August  26.  1998,  EPA  proposed  to 
designate  19  additional  items  (CPG  III) 
and  published  draft  recommendations 
that  provided  recommendations  for 
entities  to  use  when  purchasing  items 
that  contain  recovered  materials  (RMAN 
III).  See  63  FR  45558-45578  and  63  FR 
45580-45589,  respectively.  Today,  EPA 
is  designating  18  of  the  items  proposed 
in  CPG  UI.  In  CPG  m,  EPA  proposed 
designating  nylon  carpet  with  backing 
containing  recovered  materials,  but  the 
Agency  is  not  designating  this  item,  at 
this  time  for  the  reasons  explained 
below.  The  18  newly  designated  items 
are  listed  below  by  product  category. 

Construction  Products 

Carpet  cushion 

Flowable  fill 

Railroad  grade  crossing  surfaces 

Park  and  Recreation  Products 

Park  benches  and  picnic  tables 
Playground  equipment 

Landscaping  Products 

Food  waste  compost 
Plastic  lumber  landscaping  timbers  and 
posts 

Non-Paper  Office  Products 

Solid  plastic  binders 
Plastic  clipboards 
Plastic  file  folders 
Plastic  clip  portfolios 
Plastic  presentation  folders 


Miscelianeous 

Sorbents 

Industrial  drums 

Awards  and  plaques 

Mats 

Signage,  including  sign  supports  and  posts 

Manual-grade  strapping 

IV.  What  Criteria  Did  EPA  Use  To 
Select  Items  for  Designation? 

RCRA  section  6002(e)  requires  EPA  to 
consider  the  following  when 
determining  which  items  it  will 
designate: 

(1)  Availability  of  the  item; 

(2)  Potential  impact  of  the 
procurement  of  the  item  by  procuring 
agencies  on  the  solid  waste  stream; 

(3)  Economic  and  technological 
feasibility  of  producing  the  item;  and 

(4)  Other  uses  for  the  recovered 
materials  used  to  produce  the  item. 

The  Agency  also  considers  other 
factors  in  its  selection  criteria.  EPA 
considted  with  Federal  procurement 
and  requirements  officials  to  identify 
other,  criteria  to  consider  when  selecting 
items  for  designation.  Based  on  these 
discussions,  the  Agency  concluded  that 
the  limitations  set  forth  in  RCRA  section 
6002(c)  should  also  be  factored  into  its 
selection  decisions.  This  provision 
requires  that  each  procuring  agency  that 
procures  an  item  that  EPA  has 
designated  procure  the  item  that 
contains  the  highest  percentage  of 
recovered  materials  practicable,  while 
maintaining  a  satisfactory  level  of 
competition.  A  procuring  agency, 
however,  may  decide  not  to  procure  an 
EPA-designated  item  containing 
recovered  materials  if  the  procuring 
agency  determines:  (1)  The  item  is  not 
available  within  a  reasonable  period  of 
time;  (2)  the  item  fails  to  meet  the 
performance  standards  that  the^ 
procuring  agency  has  set  forth  in  the 
product  specifications;  or  (3)  the  item  is 
available  only  at  an  unreasonable  price. 

EPA  recognized  that  these  criteria 
codld  provide  procuring  agencies  with  a 
rationale  for  not  purchasing  EPA- 
designated  items  that  contain  recovered 
materials.  For  this  reason,  EPA 
considers  the  limitations  cited  in  RCRA 
section  6002(c)  when  it  selects  items  to 
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designate  in  tht  CPG.  Therefore,  in  CPG 
I,  the  Agency  oi  itlined  the  following 
criteria  that  it  u  ses  when  it  selects  items 
for  designation: 

•  Use  of  mat<  rials  found  in  solid 
waste. 

•  Economic  i  nd  technological 
feasibility  and  j  erformance, 

•  Impact  of  gjvernment  procurement, 

•  Availability  and  competition,  and 

•  Other  uses  "or  recovered  materials. 
EPA  discussed  hese  criteria  in  the  CPG 
I  background  d(  cuments  and  repeated 
that  discussion,  for  reader  convenience, 
in  Section  II  of  he  document  entitled. 
"Proposed  Com  arehensive  Procurement 
Guideline  (CPG  III  and  Draft  Recovered 
Materials  Advis  ory  Notice  (RMAN)  Ill- 
Supporting  Anc  lyses."  The  RCRA 
public  docket  f(  r  the  proposed  CPG  III 
rule,  docket  F-  998-CP3P-FFFFF 
contains  this  dt  cument. 

In  CPG  I,  EP/  stated  that  it  had 
adopted  two  ap  Droaches  for  designating 
items  that  are  n  ade  with  recovered 
materials.  For  s  jme  items,  such  as  floor 
tiles,  the  Agenc  y  designated  broad 
categories  and  |  irovided  information  in 
the  RMAN  aboi  t  the  appropriate 
applications  or  uses  for  the  items.  For 
other  items.  su<  h  as  plastic  trash  bags. 


EPA  designatec 
some  instances 


specific  items,  and.  in 
specified  the  types  of 
recovered  mate  ials  or  applications  to 
which  the  desij  nation  applies.  The 
Agency  explain  ad  the  approaches  that  it 
took  to  designa'  e  items  in  the  preamble 
to  CPG  I  (60  FR  21373.  May  1.  1995), 
and  repeats  the  n  here  for  the 
convenience  of  the  reader: 
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!S  that  EPA  is  not 

purchase  of  an  item  made 
ar  material  over  a  similar 
nother  material.  For 
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ing  agency  from  purchasing 
manufactured  from 


another  material,  such  as  wood.  It  simply 
requires  that  a  procuring  agency,  when 
purchasing  plastic  desktop  accessories, 
purchase  these  accessories  made  with 
recovered  materials  *   *   *" 

The  Agency  understands  that  some 
procuring  agencies  may  believe  that 
designating  a  broad  category  of  items  in 
the  CPG  requires  that  they  (1)  procure 
all  items  included  in  such  category  with 
recovered  materials  content  and  (2) 
establish  an  affirmative  procurement 
program  for  the  entire  category  of  items, 
even  when  specific  items  within  the 
category  do  not  meet  the  procuring 
agency's  performance  standards.  RCRA 
clearly  does  not  require  such  actions,  as 
implemented  through  the  CPG  and  the 
RMAN.  RCRA  section  6002  does  not 
require  a  procuring  agency  to  purchase 
items  that  contain  recovered  materials  if 
the  items  are  not  available  or  if  they  do 
not  meet  a  procuring  agency's 
specifications  or  reasonable 
performance  standards  for  the 
contemplated  use.  Further,  section  6002 
does  not  require  a  procuring  agency  to 
purchase  such  items  if  the  item  that 
contains  recovered  material  is  only 
available  at  an  unreasonable  price,  or  if 
purchasing  such  item  does  not  maintain 
a  reasonable  level  of  competition. 
However,  EPA  stresses  that,  the 
procuring  agency  should  seek  to 
purchase  the  product  made  with  highest 
percentage  of  recovered  materials 
practicable  if  that  product  meets  the 
procuring  agency's  performance 
requirements  and  all  other  factors  are 
equal. 

The  items  designated  today  have  all 
been  evaluated  against  EPA's  criteria. 
The  Agency  discusses  these  evaluations 
in  the  "Background  Document  for  the 
Final  Comprehensive  Procurement 
Guideline  (CPG)  III  and  Final  Recovered 
Materials  Advisory  Notice  (RMAN)  III" 
(hereafter  referred  to  as  the 
"Background  Document  for  the  Final 
CPG  III/RMAN  III),"  which  the  Agency 
has  placed  in  the  docket  for  the  final 
CPG  III  and  RMAN  III.  You  can  also 
access  the  document  electronically.  (See 
Section  IX  below  for  Internet  access 
directions.) 

V.  What  Are  the  Definitions  of  Terms 
Used  in  Today's  Action? 

Today,  in  40  CFR  247.3.  EPA  is 
defining  the  following  new  item-specific 
terms:  carpet  cushion;  flowable  fill; 
railroad  grade  crossing  surfaces;  park 
benches  and  picnic  tables;  playground 
equipment;  food  waste  compost;  plastic 
lumber  landscaping  timbers  and  posts; 
solid  plastic  binders;  plastic  clipboards; 
plastic  file  folders;  plastic  clip 
portfolios;  plastic  presentation  folders; 
sorbents;  industrial  drums;  awards  and 


plaques;  mats;  signage;  and  manual- 
grade  strapping.  These  definitions  are 
based  on  industry  definitions,  such  as 
the  American  Society  for  Testing  and 
Materials  (ASTM)  or  other  industry 
standards,  or  describe  the  scope  of  items 
that  the  Agency  is  designating. 

For  several  items  that  the  Agency  is 
designating  today,  EPA  recommends  in 
the  final  RMAN  III  that  procuring 
agencies  use  two  different  measures  of 
the  content  of  recovered  materials:  (1)  A 
component  of  postconsumer  recovered 
materials  and  (2)  a  component  of  total 
recovered  materials.  In  these  instances, 
EPA  found  that  manufacturers  were 
using  both  types  of  materials  to 
manufacture  the  products.  If  the  Agency 
recommended  only  postconsumer 
content  levels,  it  would  fail  to  meet  the 
RCRA  mandate  to  maximize  the  use  of 
recovered  materials,  because  the  Agency 
would  fail  to  acknowledge  the 
contribution  that  manufacturers  using 
other  manufacturers'  byproducts  as 
feedstock  have  made  to  solid  waste 
management. 

Because  the  recommendations  for  the 
items  that  the  Agency  is  designating 
today  use  the  terms  "postconsumer 
materials"  and  "recovered  materials," 
we  repeat  the  definitions  for  these  terms 
in  this  notice.  The  Agency  provided 
these  definitions  in  CPG  I.  and  they  are 
also  provided  at  40  CFR  247.3. 

Postconsumer  materials  means  a  material 
or  finished  product  that  has  served  its 
intended  end  use  and  has  been  diverted  or 
recovered  from  waste  destined  for  disposal, 
having  completed  its  life  as  a  consumer  item. 
Postconsumer  material  is  part  of  the  broader 
category  of  recovered  materials. 

Recovered  materials  means  waste  materials 
and  byproducts  which  have  been  recovered 
or  diverted  from  solid  waste,  but  the  term 
does  not  include  those  materials  and 
byproducts  generated  from,  and  commonly 
reused  within,  an  original  manufacturing 
process. 

VI.  What  Did  Coounenters  Say  About 
the  Proposed  CPG  III  and  Draf*  RMAN 

in? 

Forty  commenters  responded  to  the 
proposed  CPG  III  and  the  draft  RMAN 
III.  These  commenters  represented 
various  interests,  including  but  not 
limited  to  Federal  agencies.  State 
agencies,  local  governments,  product 
manufactuirers,  trade  associations  and 
product  users. 

In  this  section,  EPA  discusses  the 
major  comments  that  commenters 
provided  on  the  proposed  CPG  III.  The 
most  significant  comments  received  on 
the  draft  RMAN  HI  are  discussed  in  the 
preamble  to  the  notice  of  availability  of 
the  final  RMAN  III.  which  is  published 
in  the  notices  section  of  today's  Federal 
Register.  You  can  find  a  summary  of  all 
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comments  and  EPA's  responses  in  the 
"Background  Document  for  the  Final 
CPGIII/RMANIII." 

A.  General  Comments 

1.  Recordkeeping  and  Reporting 

Comment:  The  U.S.  Department  of 
Energy  (DOE)  stated  that  it  supports 
efforts  to  conserve  resources  by 
procuring  products  containing 
recovered  materials.  DOE  stated  that  it 
has  aggressively  instituted  an 
affirmative  procurement  program  (AFP) 
throughout  the  Department.  DOE 
expressed  its  concern,  however,  that  as 
the  number  of  designated  items 
increases,  administrative  costs  of  the 

"  program  will  become  increasingly 
burdensome.  DOE  believes  that  as  the 
reporting  and  data  collection 
requirements  continue  to  grow  with 
additional  designations,  it  ts  likely  that 
the  good  will  and  positive 
environmental  message  of  E.O.  13101 
will  be  misplaced.  DOE  suggested  that 

•v.  EPA  seek  to  revise  the  Federal 
Acquisition  Regulation  (FAR)  to 
channel  federal  purchasing  toward 
products  with  recycled  content.  This 
way,  federal  agencies  could  report 
progress  in  implementing  the  FAR 
language,  as  opposed  to  attempting  to 
capture  every  purchase  made  by  the 
federal  government. 

Response:  EPA  has  stated  on  many 
occasions  that  implementation  of  RCRA 
section  6002  must  be  consistent  with 
other  federal  procurement  law.  For 
example,  in  Appendix  II  to  the 
"Background  Document  for  Proposed 
Comprehensive  Procurement  Guideline 
(CPG)  III  and  Draft  Recovered  Materials 
Advisory  Notice  (RMAN)  III,"  April 
1998,  EPA  stated  the  following: 

The  purchase  of  recycled  products  under 
RCRA  section  6002  must  be  consistent  with 
other  Federal  procurement  law,  which 
requires  that  contracts  be  awarded  to  the 

lowest  priced,  responsive,  responsible  bidder 

*   *   * 

On  August  22,  1997,  the  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the  Defense 
Acquisition  Regulations  Council  (DARC) 
issued  a  final  rule  amending  the  Federal 
.  Acquisition  Regulation  (FAR)  parts  1, 10,  Ih 
'  13,  15,  23.  36,  42.  and  52  to  reflect  the 
government's  preference  for  the  acquisition 
of  environmentally-sound  and  energy- 
efficient  products  and  services  and  to 
establish  an  affirmative  procurement  program 
favoring  items  containing  the  maximum 
practicable  content  of  recovered  materials. 
(See  62  FR  44809.  August  22.  1997.) 

On  September  23,  1999,  the  CAAC 
and  DARC  proposed  amendments  to  the 
FAR  to  clariiy  language  relating  to 
implementation  of  Executive  Order 
13101.  The  proposed  rule  (64  FR  51656, 
September  23,  1999)  also  reorganizes 


various  sections  of  the  FAR  to  make 
environmental  procurement  policies 
easier  to  find  and  implement.  Procuring 
agencies  should  consult  the  FAR  for 
guidance  on  acquisitions  issues. 

In  addition,  the  Office  of  the  Federal 
Environmental  Executive  has 
established  a  Reporting  Workgroup  and 
associated  subcommittees  to  examine 
issues  on  recordkeeping  and  reporting. 
Topics  of  discussion  have  included  the 
potential  for  Using  automated  systems 
and  electronic  commerce,  vendor 
reporting,  as  well  as  other  alternatives. 
It  is  the  intent  of  these  efforts  that, 
through  the  use  of  interagency 
workgroups,  reporting  and 
recordkeeping  requirements  can  be 
effectively  and  efficiently  implemented. 
Presumably,  if  these  workgroups 
determine  that  additional  FAR  changes 
are  warranted,  these  changes  could  be 
proposed  through  the  process  and 
procedures  already  established  for 
amending  the  FAR. 

2.  Designation  of  Materials 

Coniment  The  Steel  Recycling 
Institute  (SRI)  and  the  Steel 
Manufacturers  Association  submitted 
separate  comments  in  support  of  EPA's 
proposed  designation  of  items 
containing  recovered  steel  (i.e.,  railroad 
grade  crossing  surfaces,  park  benches 
and  picnic  tables,  playground 
equipment,  industrial  drums,  signage, 
and  strapping).  SRI  also  urged  EPA  to 
recognize  (i.e.,  designate)  steel  in 
general  for  its  high  recyclability  and 
guaranteed  recycled  content.  The 
American  Iron  and  Steel  Institute  and 
the  American  Zinc  Association  also 
submitted  comments  endorsing  the 
comments  provided  by  SRI. 

SRI  provided  updated  information  for 
use  in  the  "Summary  of  Benefits" 
section  of  this  notice,  stating  that  its 
latest  study  shows  that  for  every  ton  of 
steel  recycled,  1,400  pounds  of  coal  and 
120  pounds  of  limestone  are  saved, 
versus  1,000  pounds  of  coal  and  40 
pounds  of  limestone  stated  in  EPA's 
notice  (63  FR  45575). 

SRI  also  submitted  comments  on  the 
recycled  content  of  steel  products.  A 
summary  of  these  comments  and  the 
Agency's  response  is  discussed  in 
RMAN  III  which  is  published  in  the 
notices  section  of  today's  Federal 
Register. 

Response:  EPA  agrees  that  steel,  like 
many  metals,  is  both  recyclable  and  can 
contain  recovered  materials.  EPA  also 
agrees  that  steel,  like  many  metals,  is  a 
waste  management  success  story  in 
terms  of  its  recyclability,  high  recycling 
rate,  and  recovered  materials  content. 
EPA  also  applauds  the  steel  industry's 
source  reduction  efforts  to  produce 


stronger,  lighter  weight  steel,  in 
response  to  customer  demand.  RCRA, 
however,  specifically  requires  EPA  to 
designate  items  that  are  or  can  be  made 
with  recovered  materials,  not  the 
component  materials  used  in  those 
items.  Accordingly,  EPA  designates 
items  that  are  manufactured  with  steel, 
not  the  material  itself. 

EPA  has  used  the  new  data  provided 
by  SRI  for  coal  and  limestone  savings 
resulting  from  the  use  of  recovered  steel 
in  manufacturing.  This  information  has 
been  incorporated  in  all  applicable 
documents  supporting  the  final  CPG/ 
RMANUI. 

B.  Comments  on  Pmposed  Item 
Designations 

A  vast  majority  of  commenters 
supported  the  item  designations 
proposed  in  CPG  III  with  minor 
comments.  This  section  discusses  the 
major  comments  submitted  on  specific 
items  proposed  for  designation  in  the 
proposed  CPG  III.  EPA  has  included  a 
summary  of  all  comments  on  the 
proposed  CPG  III  and  oiar  responses  in 
the  "Background  Document  for  the 
Final  CPG  III/RMAN  III."  EPA  received 
significant  comments  on  four  items: 
carpet  backing,  flowable  fill,  railroad 
grade  crossings,  and  sorbents.  These 
comments  are  discussed  below.  Based 
on  the  item-specific  comments  received, 
we  are  promulgating  all  of  the  items 
proposed  with  the  exception  of  nylon 
carpet  with  backing  containing 
recovered  materials. 

1.  Nylon  Carpet  With  Backing 
Containing  Recovered  Materials 

Comments:  EPA  received  six 
comments  in  opposition  to  the  proposed 
designation  of  nylon  carpet  with 
backing  containing  recovered  materials. 
These  commenters  all  stated  that  there 
is  only  one  manufacturer  currently 
making  nylon  carpet  backing  with 
recovered  materials  content.  They 
indicated  that  the  manufacturer  uses  a 
patented  process  and,  therefore,  a 
designation  is  premature  and  does  not 
meet  the  statutory  requirements  for 
adequate  competition  when  designating 
items. 

Response:  EPA  proposed  to  designate 
nylon  carpet  with  backing  containing 
recovered  materials  based  on  the  fact 
that  at  the  time  of  the  proposal,  one 
manufacturer  was  producing  carpet  tiles 
with  backing  containing  recovered 
materials  commercially  and,  as  the 
Agency  stated  in  the  background 
document,  two  other  manufacturers 
were  piloting  production  runs  with 
recovered  materials  content  and  were 
expected  to  enter  the  marketplace.  As  a 
result  of  this  comment,  EPA  conducted 
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hazardous,  nor  does  it  contain  lead  and 
cadmium.  The  FIRST  Project  provided 
anahlical  data  from  nonferrous  foundr\' 
sand  samples  to  support  their  position. 
According  to  the  FIRST  Project,  due  to 
changes  in  alloy  chemistries  of  many 
nonferrous  foundry  operations  over  the 
past  decade,  spent  sands  meet  EPA  and 
state  definitions  of  nonhazardous  waste. 
The  FIRST  Project  requested  that  EPA 
correct  the  statement  about  nonferrous 
sands  being  hazardous  waste.  They  also 
suggested  that  EPA  list  the  American 
Foundrymen's  Society  as  another 
resource  for  obtaining  information  on 
the  use  of  spent  foundry  sand  in 
flowable  fill. 

Response:  EPA  based  its  statement 
regarding  the  hazardousness  of 
nonferrous  foundry  sands  on  industry 
data  provided  to  the  Agency  in  1995  as 
part  of  the  Phase  IV  Land  Disposal 
Restrictions  (LDR)  rulemaking  (60  FR 
43654.  August  22,  1995).  These  data 
indicated  that  the  sands  from  98%  of 
bronze  and  brass  (B&B)  foundries  and 
40%  of  bronze  and  brass  and  aluminum 
(B&B&A)  foundries  were 
characteristically  hazardous  for  metals. 

The  conunenter's  analytical  data  do 
not  support  their  claim  that  a  majority 
of  nonferrous  foundry  sands  are 
nonhazardous  because  in  numerous 
cases,  improper  test  methods  were  used. 
First,  for  8  of  12  aluminum  green  sand 
waste  samples,  the  digestion  of  the 
sample  uses  SW-846  Method  301 OA  or 
Method  3020 A  (both  normally  used  for 
water)  instead  of  Methods  3050  and 
3051  (both  used  for  solids).  (The  other 
4  aluminum  green  sand  samples  did  use 
Method  3051.)  These  digestion  methods 
are  weaker  and  would  extract  less  of 
whatever  metals  are  present  in  the  waste 
matrix.  In  addition,  virtually  all  of  the 
commenters  leachate  extraction  data  on 
spent  sand  waste  samples  were  done 
using  either  the  Synthetic  Precipitation 
Leaching  Procedure  (SPLP)  SW-846 
Method  1312  (which  relies  on  nitric/ 
sulphuric  acid  as  the  extractant  or 
deionized  water)  rather  than  the 
Toxicity  Characteristic  Leachate 
Procedure  (TCLP)  SW-846  Method  1311 
which  the  Agency  uses  to  determine 
toxicity  for  purposes  of  assessing 
hazardousness  under  40  CFR  261.24. 
Therefore,  the  commenter's  leachate 
extraction  data  are  not  appropriate  for 
determining  whether  the  samples  tested 
are  characteristically  hazardous. 

The  Agency  agrees  with  the 
commenter,  however,  that  the  statement 
in  the  proposed  CPG  III  was  too  general 
and  may  have  implied  a  conclusive 
determination  about  the  regulatory 
nature  of  nonferrous  foundry  sands. 
This  clearly  was  not  the  intent  of  the 
statement.  Therefore,  the  Agency  has 


removed  £my  characterization  of 
nonferrous  foundry  sands  as  hazardous 
in  the  final  CPG  III  and  all  supporting 
documents. 

The  Agency  agrees  with  the 
commenter  that  the  American 
Foundrymen's  Society  should  be 
identified  as  a  resource  for  obtaining 
information  regarding  the  use  of  spent 
foundry'  sand  in  flowable  fill  and  EPA 
will  ensure  this  reference  is  made  in  all 
documents  supporting  the  final  CPG  III/ 
RMAN  III  where  appropriate. 

Comment:  The  FIRST  Project 
commented  that  applications  for  the  use 
of  flowable  fill  should  be  broadened  to 
include  structural  fill  for  foundation 
subbases,  subfootings,  floor  lab  bases, 
and  pipe  beddings. 

Response:  EPA's  designation  in  the 
CPG  and  recommendations  in  the 
RMAN  do  not  preclude  procuring 
agencies  from  using  flowable  fill  in  the 
applications  suggested  by  the 
commenter.  If  flowable  fill  meets  the 
requisite  specifications  and  performance 
standards  for  a  particular  application, 
then  flowable  fill  can  be  considered  for 
use  by  a  procuring  agency.  The 
specifications  and  test  methods 
identified  in  the  RMAN  are  provided  to 
help  procuring  agencies  in  their 
procurement  efforts.  If  a  procuring 
Agency  wants  to  include  other 
applications  for  flowable  fill  in  their 
affirmative  procurement  program  (APP), 
it  can  exercise  its  discretion  in  doing  so 
without  being  restricted  to  the 
applications  recommended  by  EPA  in 
the  RMAN.  EPA  is  required  to  revise  the 
RMAN  recommendations  periodically 
and  will  consider  the  applications 
suggested  by  the  commenter  in  future 
revisions.  However,  any 
recommendations  made  by  EPA,  will  be 
subject  to  notice  and  public  comment. 
EPA  requests  that  commenters  provide 
any  pertinent  information  on  the 
suggested  applications,  including 
references  to  any  industry  specifications 
and  test  methods  appropriate  for  the 
various  applications.  We  will  consider 
all  information  received  on  this  matter 
when  we  update  the  RMAN 
recommendations. 

Comment:  The  Federal  Highway 
Administration  (FHWA)  submitted 
comments  stating  its  concern  that,  based 
on  one  of  its  user  guidelines,  there 
might  be  a  problem  with  foundry  sand 
stockpile  water  being  contaminated 
with  phenols  and,  ^^^^  if  this  is  the  case, 
there  would  be  a  discrepancy  between 
this  and  the  CPG  statement  that  ferrous 
foundry  sands  are  not  known  to  be  a 
hazardous  waste.  They  provided  no 
information  or  analytical  data  to 
substantiate  their  statement.  FHWA 
requested  that  this  issue  be  addressed 


Federal  Register /Vol.  65,  No.  12/ Wednesday.  January  19.  2000 /Rules  and  Regulations  3075 


since  they  could  not  support  this 
designation  if  it  placed  an  undue 
burden  on  state  departments  of 
transportation  to  monitor  each  site  or  if 
it  requires  mitigation  by  contractors. 

Response:  EPA  is  aware  that  phenols 
may  be  present  in  some  ferrous  foundry 
sands.  According  to  a  1989  study 
sponsored  by  the  American 
Foundrymen's  Society  and  conducted 
by  the  University  of  Wisconsin,  phenols 
were  present  in  some  ferrous  foundry 
sands  well  below  regulatory  levels,  so 
the  Agency  does  not  believe  there  is 
reason  for  concern.  In  addition,  the 
designation  of  flowable  fill  containing 
ferrous  foundry  sands  in  the  CPC  does 
not  exempt  these  sands  from  regulatory 
control  if  phenols,  or  any  other 
regulated  contaminants,  are  present  at 
levels  of  regulatory  concern.  EPA's 
designation  does  not  change  the 
regulatory  management  obligations  for 
the  recovered  material  nor  does  it  in  any 
way  suggest  that  the  materials  are 
relieved  from  waste  management 
regulations.  The  determination  as  to 
whether  the  sands  contain  contaminants 
at  regulatory  levels  should  be  made  in 
accordance  with  all  applicable  federal 
and  state  regulations  and,  thus,  no 
additional  burden  would  be  placed  on 
any  entity  to  monitor  stockpiles  as  a 
result  of  a  final  designation  for  this  item 
in  the  CPG.  All  actions  relating  to 
determining  the  regulatory  status  of 
these  sands  would  be  performed  by 
generators  or  those  manufacturing 
flowable  fill,  not  by  those  using  a 
commercial  product. 

Comment:  The  Illinois  Department  of 
Transportation  (IDOT)  submitted 
comments  in  opposition  to  the  use  of 
ferrous  foundry  sands  in  flowable  fill 
since,  according  to  IDOT,  these  sands 
are  normally  contaminated  with  oil. 
They  did  not  provide  any  information  or 
data  to  substantiate  this  claim.  IDOT 
believes  the  use  of  coal  fly  ash  in 
flowable  fill  is  logical  because  it  has  an 
acceptable  track  record.  IDOT  stated 
that  little  research  has  been  done  on 
ferrous  foimdry  sand  and  that  its  use 
has  been  minimal.  ,» 

EPA  contacted  the  commenter  to 
ascertain  the  basis  for  their  comment 
and  was  told  that  since  the  comment 
was  submitted,  IDOT  has  learned  that 
"oil  contamination  is  not  always 
present." 

Response:  As  stated  previously,  EPA's 
designation  does  not  chemge  the 
regulatory  management  obligations  for 
treatment  or  management  of  the 
recovered  material  nor  does  it  exempt 
the  materials  from  existing  waste 
management  regulations.  The 
determination  as  to  whether  the  ferrous 
foundry  sands  contain  contaminants  at 


regulatory  levels  should  be  made  in 
accordance  with  applicable  federal  and 
state  regulations  before  the  material  is 
used  to  make  a  commercial  product. 

Comment:  American  Electric  Power 
(AEP)  submitted  comments  supporting 
the  proposed  designation  of  flowable  fill 
containing  ferrous  foundry  sand  and 
also  stated  that  EPA  should  note  in  the 
CPG  and  RMAN,  that  a  variety  of 
flowable  fills  have  been  successfully 
developed  without  the  use  of  cement  as 
an  ingredient.  AEP  referred  to  flowable 
fills  that  use  materials  such  as  Class  C 
fly  ashes  that  have  a  high  calcium 
content,  making  them  appropriate  for 
use  in  lieu  of  cement.  AEP  also  stated 
that  these  flowable  fill  mixes,  which 
sometimes  utilize  other  recycled 
materials  such  as  Class  F  fly  ash  and 
bottom  ash  as  filler,  have  been  approved 
for  use  in  several  states.  AEP  provided 
copies  of  some  state  specifications. 

Response:  Information  presented  in 
the  CPG  and  RMAN  pertains  to  those 
items  that  have  been  or  are  being 
designated  by  EPA.  The  designation  of 
items  under  RCRA  section  6002  and 
E.O.  13101  requires  notice  and  comment 
before  final  designations  are 
promulgated.  Because  EPA  did  not 
propose  to  designate  flowable  fill 
containing  other  materials  such  as  Class 
C  fly  ashes,  has  not  reviewed  sufficient 
information  on  these  materials,  and  did 
not  solicit  public  conunents,  no 
reference  or  recommendations  for  these 
items  are  appropriate  at  this  time. 
However,  procuring  agencies  may 
choose  to  procure  any  item  containing 
recovered  materials,  regardless  of 
whether  the  item  is  specifically 
designated  by  EPA.  Procurement  of 
items  containing  recovered  materials, 
whether  or  not  they  are  designated  by 
EPA,  is  consistent  with  RCRA  section 
6002  and  E.O.  13101.  EPA  will  consider 
designating  additional  flowable  fills 
containing  other  recovered  materials  in 
future  amendments  to  the  CPG. 

3.  Railroad  Grade  Crossing  Surfaces 

Comment:  The  Illinois  Department  of 
Transportation  (IDOT)  submitted 
comments  opposing  the  designation  and 
recovered  materials  content 
recommendations  for  raifroad  grade 
crossing  surfaces  because  crossing 
designs  are  usually  job-specific,  and 
IDOT  believes  this  designation  would 
inhibit  innovation.  In  addition,  IDOT 
believes  it  would  be  very  costly  to  verify 
the  total  recovered  materials  content. 

Response:  EPA  disagrees  that 
designating  railroad  grade  crossing 
siufaces  and  providing 
recommendations  on  recovered 
materials  content  ranges  would  inhibit 
innovation.  As  stated  in  Table  C-llA  of 


RMAN  III,  "EPA's  recommendations  do 
not  preclude  a  procuring  agency  from 
purchasing  another  type  of  railroad 
grade  crossing  surface  *   *   * .  They 
simply  require  procuring  agencies, 
when  purchasing  concrete,  rubber,  or 
steel  giade  crossing  surfaces,  purchase 
these  items  made  with  recovered 
materials  when  these  items  meet 
applicable  specifications  and 
performance  requirements."  Therefore, 
job-specific  requirements  and 
specifications  should  be  factored  into 
the  procuring  agency's  decision  whether 
to  use  products  containing  recovered 
materials.  If  railroad  grade  crossings 
made  with  recovered  materials  do  not 
meet  legitimate  job-specific 
requirements,  the  procuring  agency  is 
not  required  to  use  the  designated  items 
with  recovered  materials. 

EPA  disagrees  with  the  commenter's 
claim  that  it  might  be  costly  to  verify 
recovered  materials  content  in 
designated  items.  RCRA  section  6002(i) 
requires  that  an  agency's  affirmative 
procurement  program  (APP)  "contain  a 
program  for  requiring  vendors  to 
estimate,  certify,  and  reasonably  verify 
the  recovered  materials  content  of  their 
products."  This  provision  is  not  meant 
to  burden  either  of  the  contracting 
parties.  At  the  federal  level,  there  are 
standard  provisions  for  all  contracts  in 
the  Federal  Acquisition  Regulations 
(FAR)  that  can  be  used  to  certify  that  the 
products  contracted  for  are  delivered. 
Standard  clauses  presumably  exist  for 
contracts  issued  by  state  agencies  as 
well.  These  standard  provisions  can  be 
used  to  certify  recovered  materials 
content  levels  with  no  extraneous  costs 
to  either  party. 

4.  Sorbents 

Comment:  Synthetic  Industries  (SI) 
produces  sorbents  made  of 
polypropylene  (PP)  that  are  used  to 
clean  up  solvent  and  oil  spills.  SI  is 
opposed  to  the  designation  of  sorbents 
containing  postconsumer  recovered  PP 
because,  according  to  SI.  such  products 
are  technologically  infeasible.  In 
addition.  SI  believes  PP  sorbents  should 
not  be  designated  for  performance- 
related  reasons,  citing  doubts  about  the 
ability  of  manufacturers  to  produce  a 
highly  sensitive  PP  product  from 
postconsumer  material.  SI  also  stated 
that  it  is  not  feasible  to  make  sorbents 
with  postconsumer  PP  since  it  is 
difficult  to  obtain  a  consistent,  non- 
contaminated  source  of  postconsumer 
PP  material.  SI  stated  that  if  the 
sorbent's  chemical  content  is  not 
known,  it  could  react  with  a  spilled 
chemical,  create  a  further  hazard,  or  not 
work  properly. 
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oil  and  solvent  spills.  The  National  Park 
Service,  for  example,  uses  a  product 
made  from  recovered  polypropylene,  for 
heavy  or  viscose  oils.  The  U.S.  Army 
Corps  of  Engineers  at  Dworshak  Dam  in 
Idaho,  uses  a  product  made  from  100 
percent  recovered  wood  waste,  for 
emergency  spill  responses. 

C.  Comments  on  Other  Items 
Considered  for  Designation 

In  the  proposed  CPG  III  notice,  the 
Agency  stated  that  we  had  considered 
two  items  (recycled  ink  and  shotgun 
shells)  and  determined  that  it  was 
inappropriate  to  designate  these  items 
(63  FR  45574).  We  requested  additional 
information  demonstrating  whether 
these  items  should  be  reconsidered  for 
possible  future  designation.  No 
comments  were  submitted  on  these 
items  or  on  our  decision  not  to 
designate  these  items.  EPA  has  received 
letters  from  a  recycled  ink 
manufacturer,  separate  from  the  Federal 
Register  notice  request  for  comments, 
stating  that  ink  be  reconsidered  for 
designation.  However,  no  additional 
information  has  been  submitted  by  this 
company  despite  repeated  requests  by 
the  Agency. 

For  the  above  reasons,  EPA  is  no 
longer  conducting  research  relative  to 
these  items  or  considering  them  for 
designation  in  a  future  CPG.  However, 
we  will  review  any  information 
submitted  in  support  of  designating 
these  items  in  the  future  to  determine 
whether  these  items  should  be 
reconsidered. 

VII.  Where  Can  Agencies  Get 
Information  on  the  Availability  of  EPA- 
Designated  Items? 

EPA  has  developed  lists  of 
manufacturers  and  vendors  of  the  items 
designated  in  today's  rule.  In  addition, 
EPA  has  updated  the  lists  of 
manufacturers  and  vendors  of  the  36 
items  previously  designated  in  the  CPG. 
These  lists  have  been  placed  in  the 
RCRA  docket  for  this  action  and  will  be 
updated  periodically  as  new  sources  are 
identified  and  product  information 
changes.  These  lists  will  also  be 
available  through  EPA's  web  site  on  the 
Internet.  (See  section  IX  below  for 
Internet  access  information.)  Procming 
agencies  should  contact  the 
manufacturers/vendors  directly  to 
discuss  their  specific  needs  and  to 
obtain  detailed  information  on  the 
availability  and  price  of  recycled 
products  meeting  their  needs. 

Other  information  is  available  from 
the  GSA,  the  Defense  Logistics  Agency 
(DLA),  State  and  local  recycling  offices, 
private  corporations,  and  trade 
associations.  Refer  to  Section  XIV  of  the 


document,  "Backgroimd  Document  for 
the  Final  CPG  III/RMAN  III"  for  more 
information  on  these  other  soiurces  of 
information. 

State  and  local  recycling  programs  are 
also  a  potential  source  of  information  on 
local  distributors  and  the  availability  of 
designated  items.  In  addition,  state  and 
local  government  purchasing  officials 
that  are  contracting  for  recycled  content 
products  may  have  relative  price 
information.  A  current  list  of  state 
purchasing/procurement  officials  has 
been  placed  in  the  docket  for  the  final 
CPG  III.  The  public  docket  also  includes 
a  list  of  states  with  recycled  content 
products  purchasing  programs,  current 
as  of  October  1998.  Information  is  also 
available  from  trade  associations  whose 
members  manufacture  or  distribute 
products  containing  recovered 
materials.  These  trade  associations  are 
included  in  the  updated  lists  of  product 
manufacturers  and  vendors  described 
above. 

Additionally,  Environmental 
Newsletters.  Inc.,  publisher  of  Waste 
Reduction  Tips,  prepared  a  directory  of 
recycled  product  directories.  EPA  has 
placed  the  "1996  Directory  of  Recycled 
Product  Directories."  from 
Envfronmental  Newsletters'  Recycled 
Products  Business  Letter,  in  the  public 
docket  for  the  final  CPG  III. 
Environmental  Newsletters,  Inc.  can  be 
reached  at  703  758-8436  for  further 
information. 

VIII.  Administrative  Assessments 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Executive  Order  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  conmiunities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  estimates  that  the  costs 
associated  with  today's  rule  is  well 
below  the  $100  miUion  threshold.  EPA 
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has  prepared  an  Economic  Impact 
Analysis  (EIA)  to  evaluate  the  potential 
impact  of  today's  action.  The  results  of 
the  EIA  are  discussed  below.  More 
information  on  the  estimated  economic 
impact  of  today's  rule  is  included  in  the 
"Economic  Impact  Analysis  for  the 
Final  Comprehensive  Procurement 
Guideline  III."  A  copy  of  this  dociunent 
is  in  the  public  docket. 

1.  Summary  of  Costs 

EPA  estimated  that  the  annualized 
costs  of  the  proposed  rule  to  designate 
19  items  would  fall  in  the  range  of  $6.5 
to  $13  million.  Even  though  today's 
final  rule  designates  18  items,  rather 


than  19  items,  the  costs  associated  with 
this  rule  are  estimated  to  be  slightly 
higher  than  the  estimates  in  the 
proposal.  This  is  due  to  the  fact  that  the 
Agency  revised  the  economic  impact 
analysis  to  reflect  1999  labor  rates 
which  are  higher  than  those  in  1998 
when  the  rule  was  proposed. 

As  shown  in  Table  2  below,  EPA 
estimates  that  the  annualized  costs  of 
today's  rule  will  range  from  $7.6  to 
$14.8  million,  with  costs  being  spread 
across  all  procxuing  agencies  (i.e.. 
Federal  agencies.  State  and  local 
agencies  that  use  appropriated  Federal 
funds  to  procure  designated  items,  and 
government  contractors).  These  costs  are 


annualized  over  a  10-year  period  at  a 
three  percent  discount  rate.  Because 
there  is  considerable  uncertainty 
regarding  several  of  the  parameters  that 
influence  the  costs,  EPA  conducted 
sensitivity  analyses  to  identify  the  range 
of  potential  costs  of  today's  rule.  Thus, 
high-end  and  low-end  estimates  are 
presented  along  with  the  best  estimate. 
The  primary  parameter  affecting  the 
range  of  cost  estimates  is  the  number  of 
products  each  procuring  agency  is 
assiuned  to  procure  each  year.  Details  of 
the  costs  associated  with  today's  final 
rule  are  provided  in  the  Economic 
Impact  Analysis  for  this  rule. 


Table  2.— Summary  of  Annualized  Costs  of  CPG  III  Amendments  to  All  Procuring  Agencies 


Procuring  agency 


Federal  agencies  ... 

States 

Local  Governments 

Contractors  

Total  


Total  annualized 
costs  ($1000) 


$9.254-$4,627 
1 ,680-840 
3.787-2,066 
123-61 

14,844-7,594 


Best  Estimate 

Total  annualized 

costs  ($1000) 


$9,254 

$1,680 

2,927 

92 

13.953 


As  a  result  of  today's  rule,  procvuing 
agencies  will  be  required  to  take  certain 
actions  pursuant  to  RCRA  section  6002, 
including  rule  review  and 
implementation;  estimation, 
certification,  and  verification  of 
designated  item  procurement;  and  for 
Federal  agencies,  reporting  and 
recordkeeping.  The  costs  shown  in 
Table  2  represent  the  estimated 
annualized  costs  associated  with  these 
activities.  Table  2  also  includes 
estimates  for  Federal  agencies  that  will 
incur  costs  for  specification  revisions 
and  affirmative  procurement  program 
modification.  More  details  of  the  costs 
associated  with  today's  rule  are 
included  in  the  Economic  Impact 
Analysis. 

There  may  be  both  positive  and 
negative  impacts  to  individual 
businesses,  including  small  businesses. 
EPA  anticipates  that  today's  final  rule 
will  provide  additional  opportimities 
for  recycling  businesses  to  begin 
supplying  recovered  materials  to 
manufacttuers  and  products  made  from 
recovered  materials  to  prociu-ing 
agencies.  In  addition,  other  businesses, 
including  small  businesses,  that  do  not 
directly  contract  with  procuring 
agencies  may  be  affected  positively  by 
the  increased  demand  for  recovered 
materials.  These  include  businesses 
involved  in  materials  recovery  programs 
and  materials  recycling.  Municipalities 
that  run  recycling  programs  are  also 
expected  to  benefit  from  increased 


demand  for  certain  materials  collected 
in  recycling  programs. 

EPA  is  unable  to  determine  the 
niunber  of  businesses,  including  sniall 
businesses,  that  may  be  adversely 
impacted  by  today's  final  rule.  If  a 
business  currently  supplies  products  to 
a  procuring  agency  and  those  products 
are  made  only  out  of  virgin  materials, 
the  amendments  to  the  CPG  may  reduce 
that  company's  ability  to  compete  for 
future  contracts.  However,  the 
amendments  to  the  CPG  will  not  affect 
existing  purchase  orders,  nor  will  it 
preclude  businesses  from  adapting  their 
product  lines  to  meet  new  specifications 
or  solicitation  requirements  for  products 
containing  recovered  materials.  Thus, 
many  businesses,  including  small 
businesses,  that  market  to  procuring 
agencies  have  the  option  to  adapt  their 
product  lines  to  meet  specifications. 

2.  Product  Cost 

Another  potential  cost  of  today's 
action  is  the  possible  price  differential 
between  an  item  made  with  recovered 
materials  and  an  equivalent  item 
manufactured  using  virgin  materials. 
The  relative  prices  of  recycled  content 
products  compared  to  prices  of 
comparable  virgin  products  vary.  In 
many  cases,  recycled  content  products 
are  less  expensive  than  similar  virgin 
products.  In  other  cases,  virgin  products 
have  lower  prices  than  recycled  content 
products.  Many  factors  can  affect  the 
price  of  various  products.  For  example, 
temporary  fluctuations  in  the  overall 


economy  can  create  oversupplies  of 
virgin  products,  leading  to  a  decrease  in 
prices  for  these  items.  Under  RCRA 
section  6002(c),  procuring  agencies  are 
not  required  to  purchase  a  product 
containing  recovered  materials  if  it  is 
only  available  at  an  unreasonable  price. 
However,  the  decision  to  pay  more  or 
less  for  such  a  product  is  left  up  to  the 
procuring  agency. 

3.  Siunmary  of  Benefits 

EPA  anticipates  that  today's  final  rule 
will  result  in  increased  opportunities  for 
recycling  and  waste  prevention.  Waste 
prevention  can  reduce  the  nation's 
reliance  on  natural  resources  by 
reducing  the  amount  of  materials  used 
in  making  products.  Using  less  raw 
materials  results  in  a  commensurate 
reduction  in  energy  use  and  a  reduction 
in  the  generation  and  release  of  air  and 
water  pollutants  associated  with 
manufacturing.  Additionally,  waste 
prevention  leads  to  a  reduction  in  the 
environmental  impacts  of  mining, 
harvesting,  and  other  extraction 
processes. 

Recycling  can  effect  the  more  efficient 
use  of  natiual  resources.  For  many 
products,  the  use  of  recovered  materials 
in  manufacturing  can  result  in 
significandy  lower  energy  and  material 
input  costs  than  when  virgin  raw 
materials  are  used;  reduce  the 
generation  and  release  of  air  and  water 
pollutants  often  associated  with 
manufacturing;  and  reduce  the 
environmental  impacts  of  mining. 
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harvesting,  and  i  ither  extraction  of 
natural  resource  ;.  For  example, 
according  to  infc  rmation  published  by 
the  Steel  Recycl  ng  Institute,  recycling 
one  ton  of  steel !  aves  nearly  11  million 
Btus  of  energy:  2 ,500  lbs.  of  ore;  1,400 
lbs.  of  coal;  and  120  lbs.  of  limestone. 
Recycling  can  al  jo  reduce  greenhouse 
gas  emissions  as  sociated  with 
manufacturing  ri  ew  products.  When 
compared  to  Ian  ifilling,  recycling  one 
ton  of  high  dens  ty  polyethylene,  low 
density  polyeth]  lene,  or  polyethylene 
terephthalate  pi  istic  can  reduce 
greenhouse  gas  i  missions  by  up  to  0.64 
metric  tons  of  a  rbon  equivalent 
(MTCE).  In  addi  ion  to  conserving  non- 
renewable resoL  rces  and  reducing  the 
environmental  i  npacts  associated  with 
resource  extract  on  and  processing, 
recycling  can  al:  o  divert  large  amounts 
of  materials  fror  i  landfills,  conserving 
increasingly  val  lable  space  for  the 
management  of  naterials  that  truly 
require  disposal 

By  purchasini  products  made  from 
recovered  matei  ials.  government 
agencies  can  inc  rease  opportunities  for 
all  of  these  bent  fits.  On  a  national  and 
regional  level,  ti  tday's  final  rule  can 
result  in  expanc  ing  and  strengthening 
markets  for  mat  trials  diverted  or 
recovered  throu  jh  public  and  private 
collection  progi  mis.  Also,  since  many 
1 1  pvcrnments,  as  well  as 
es,  reference  EPA 
purchasing  designated 
:an  result  in  increased 
c  cled  products,  locally, 
1  lationally  and  provide 


State  and  local 
private  compan 
guidelines  whei 
items,  this  rule 
purchase  of  rec 
regionally,  and 


opportunities  ft  r  businesses  involved  in 
recycling  activi  ies. 

F\exibUity  Act  and  Small 
'oiy  Enforcement 


B.  Regulaton 
Business  Reguh  t 
Fairness  Act 


latoy 


piovide 
pron  ulgat 


)r 


The  Regul 
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Small  Business 
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under  5  U.S.C. 
by  that  section 
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^  Flexibility  Act  (RFA), 
;eq.,  as  amended  by  the 
Regulatory  Enforcement 
es  that,  whenever 
es  a  final  rule 
(53,  after  being  required 

any  other  law  to 
notice  of  proposed 
agency  must  prepare  a 
flexibility  analysis 
incy  must  prepare  an 
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substantial  number  of  small  entities  for 
the  following  reasons.  The  RFA  defines 
"small  entity"  to  mean  a  small  business, 
small  organization  or  small 
governmental  jurisdiction.  EPA's  action 
today  in  designating  18  new  items  that 
are  or  may  be  produced  with  recovered 
materials  content  may  establish 
requirements  applicable,  in  some  cases, 
to  small  governmental  jurisdictions  and 
small  businesses. 

In  the  case  of  small  entities  which  are 
small  governmental  jurisdictions,  EPA 
has  concluded  that  the  rule  will  not 
have  a  significant  economic  impact. 
EPA  concluded  that  no  small 
government  with  a  population  of  less 
than  50,000  is  likely  to  incur  costs 
associated  with  the  designation  of  the 
18  items  because  it  is  improbable  that 
such  jurisdictions  will  purchase  more 
than  $10,000  of  any  designated  item. 
Consequently,  section  6002  would  not 
apply  to  their  purchases  of  designated 
items.  Moreover,  there  is  no  evidence 
that  complying  with  the  requirements  of 
section  6002  would  impose  significant 
additional  costs  on  the  small 
go\ernmental  entity  to  comply  in  the 
event  that  a  small  governmental 
jurisdiction  purchased  more  than 
510,000  worth  of  a  designated  item. 
This  is  the  case  because  in  many 
instances  items  with  recovered 
materials  content  may  be  less  expensive 
than  items  produced  from  virgin 
material. 

Similarly,  EPA  has  concluded  that  the 
economic  impact  on  small  entities  that 
are  small  businesses  would  not  be 
significant.  The  CPG  applies  to  small 
businesses  that  are  "procuring 
agencies."  The  potential  economic 
impact  of  the  CPG  on  small  businesses 
that  are  "procuring  agencies"  is 
minimal. 

RCRA  section  6002  applies  to  a 
contractor  with  a  Federal  agency  (or  a 
state  or  local  agency  that  is  a  procuring 
agency  under  Section  6002)  when  the 
contractor  is  purchasing  a  designated 
item,  is  using  Federal  money  to  do  so, 
and  exceeds  the  $10,000  threshold. 
There  is  an  exception  for  purchases  that 
are  "incidental  to"  the  purposes  of  the 
contract,  i.e.,  not  the  direct  result  of  the 
funds  disbursement.  For  example,  a 
courier  service  contractor  is  not  . 
required  to  purchase  re-refined  oil  and 
retread  tires  for  its  fleets  because 
purchases  of  these  items  are  incidental 
to  the  purpose  of  the  contract. 
Therefore,  as  a  practical  matter,  there 
would  be  very  limited  circumstances 
when  a  contractor's  status  as  a 
"procuring  agency"  for  section  6002 
purposes  would  impose  additional  costs 
on  the  contractor.  Thus,  for  example,  if 
the  State  or  Federal  agency  is 


contracting  with  a  supplier  to  obtain  a 
designated  item,  then  the  cost  of  the 
designated  item  (and  any  associated 
costs  of  meeting  section  6002 
requirements)  to  the  supplier 
presumably  will  be  fully  recovered  in 
the  contract  price.  Any  costs  to  small 
businesses  that  are  "procuring  agencies" 
(and  subject  to  section  6002)  are  likely 
to  be  insubstantial.  Even  if  a  small 
business  is  required  to  purchase  other 
items  with  recovered  materials  content, 
such  items  may  be  less  expensive  than 
items  with  virgin  content. 

For  these  reasons,  EPA  certifies  that 
today's  designations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  today's  action  does  not  impose 
significant  new  burdens  on  small 
entities,  this  rule  does  not  require  a  final 
regulatory  flexibility  analysis. 

The  basis  for  EPA's  conclusions  that 
today's  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  is  described  in  greater  detail  in 
the  "Economic  Impact  Analysis"  for  the 
rule  which  is  located  in  the  RCRA 
public  docket. 

While  not  a  factor  relevant  to 
determining  whether  the  rule  will  have 
a  significant  impact  for  RFA  purposes, 
EPA  believes  that  the  effect  of  today's 
rule  would  be  to  provide  positive 
opportunities  to  businesses  engaged  in 
recycling  and  the  manufacture  of 
recycled  products.  Purchase  and  use  of 
recycled  products  by  procuring  agencies 
increase  demand  for  these  products  and 
result  in  private  sector  development  of 
new  technologies,  creating  business  and 
employment  opportunities  that  enhance 
local,  regional,  and  national  economies. 
Technological  innovation  associated 
with  the  use  of  recovered  materials  can 
translate  into  economic  growth  and 
increased  industry'  competitiveness 
worldwide,  thereby,  creating 
opportunities  for  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995  and  Consultation  With  State, 
Local,  and  Tribal  Governments 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
Public  Law  104-4,  which  was  signed 
into  law  on  March  22,  1995,  EPA    • 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  Act  EPA  must  identify-  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
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the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  govenunents,  including  tribal 
governments,  it  must  develop  imder 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  today's  final 
rule  does  not  include  a  Federal  mandate 
that  may  result  in  estimated  annualized 
costs  of  $100  million  or  more  to  either 
State  or  local  governments  in  the 
aggregate,  or  to  the  private  sector.  To  the 
extent  enforceable  duties  arise  as  a 
result  of  this  rule  on  State  and  local 
governments,  they  are  exempt  from 
inclusion  as  Federal  inter-governmental 
mandates  if  such  duties  are  conditions 
of  Federal  assistance.  Even  if  they  are 
not  conditions  of  Federal  assistance, 
such  enforceable  duties  do  not  result  in 
a  significant  regulatory  action  being 
imposed  upon  State  and  local 
governments  since  the  estimated 
aggregate  cost  of  compliance  for  them 
are  not  expected  to  exceed,  at  the 
maximum,  $4.6  million  aimually.  The 
cost  of  enforceable  duties  which  may 
arise-as  a  result  of  today's  rule  on  the 
private  sector  are  estimated  not  to 
exceed  $92,000  annually.  Thus,  today's 
rule  is  not  subject  to  the  written 
statement  requirement  in  sections  202 
and  205  of  the  Act. 

The  newly  designated  items  included 
in  the  CPG  may  give  rise  to  additional 
obligations  under  section  6002(i) 
(requiring  procuring  agencies  to  adopt 
affirmative  prociu-ement  program  and  to 
amend  their  specifications)  for  state  and 
local  governments.  As  noted  above,  the 
expense  associated  with  any  additional 
costs  is  not  expected  to  exceed,  at  the 
maximiun,  $4.6  million  annually.  In 
compliance  with  E.O.  12875,  which 
requires  the  involvement  of  State  and 
local  governments  in  the  development 
of  certain  Federal  regulatory  actions, 
EPA  conducts  a  wide  outreach  effort 
and  actively  seeks  the  input  of 
representatives  of  state  and  local 
governments  in  the  process  of 
developing  its  guidelines. 

When  EPA  proposes  to  designate 
items  in  the  CPG,  information  about  the 
proposal  is  distributed  to  governmental 


organizations  so  that  they  can  inform 
their  members  about  the  proposals  and 
solicit  their  comments.  These 
organizations  include  the  U.S. 
Conference  of  Mayors,  the  National 
Association  of  Counties,  the  National 
Association  of  Towns  and  Townships, 
the  National  Association  of  State 
Purchasing  Officials,  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials.  EPA  also 
provides  information  to  potentially 
affected  entities  through  relevant 
recycling,  solid  waste,  environmental, 
and  industry  publications.  In  addition, 
EPA's  regional  offices  sponsor  and 
participate  in  regional  and  state 
meetings  at  which  information  about 
proposed  and  final  designations  of  items 
in  the  CPG  is  presented.  Finally.  EPA 
has  sponsored  buy-recycled  education 
and  outreach  activities  by  organizations 
such  as  the  U.S.  Conference  of  Mayors, 
the  Northeast  Recycling  Council,  the 
Environmental  Defense  Fimd,  Keep 
America  Beautiful,  and  the  California 
Local  Government  Commission,  whose 
target  audience  includes  small 
governmental  entities. 

The  requirements  do  not  significantly 
affect  small  governments  because  they 
are  subject  to  the  same  requirements  as 
other  entities  whose  duties  result  from 
today's  rule.  As  discussed  above,  the 
expense  associated  with  any  additional 
costs  to  State  and  local  governments,  is 
not  expected  to  exceed,  at  the 
maximum,  $4.6  million  annually.  The 
requirements  do  not  uniquely  affect 
small  governments  because  they  have 
the  same  ability  to  purchase  these 
designated  items  as  other  entities  whose 
duties  result  fi'om  today's  rule. 
Additionally,  use  of  designated  items 
affects  small  governments  in  the  same 
maimer  as  other  such  entities.  Thus,  any 
applicable  requirements  of  section  203 
have  been  satisfied. 

D.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 


substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule  will 
not  impose  substantial  costs  on  States 
and  localities.  As  a  result  of  today's 
action,  procuring  agencies  will  be 
required  to  perform  certain  activities 
pursuant  to  RCRA  section  6002, 
including  rule  review  and 
implementation;  estimation, 
certification,  and  verification  of 
designated  item  procurement:  and  for 
Federal  agencies,  reporting  and  record 
keeping.  As  noted  above,  EPA  estimates 
that  the  total  annualized  costs  of  today's 
rule  will  range  fi-om  $7.6  to  $14.8 
million.  EPA's  estimate  reflects  the  costs 
of  the  rule  for  all  procuring  agencies 
(i.e.,  Federal  agencies.  State  and  local 
agencies  that  use  appropriated  Federal 
funds  to  prociue  designated  items,  and 
govenunent  contractors),  not  just  States 
and  localities.  Thus,  the  costs  to  States 
and  localities  alone  will  be  even  lower 
and  not  substantial.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
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consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  rule  does  not  establish  technical 
standards.  Therefore,  the  Agency  has 
not  conducted  a  search  to  identify 
potentially  applicable  test  methods  fi-om 
voluntary  consensus  standard  bodies. 
As  part  of  this  rulemaking  effort,  EPA 
has  developed  guidance  for  procuring 
agencies  to  use  in  complying  with 
section  6002 's  obligation  to  purchase 
items  with  recovered  materials  content 
to  the  maximum  extent  practicable. 
These  recommendations  include 
minimum  recovered  materials  content 
standards  and,  as  previously  noted,  are 
published  today  in  the  companion 
RMAN  for  the  designated  items.  In 
developing  these  recommendations. 
EPA  did  consider  current  voluntary 
consensus  standards  on  recovered 
materials  content. 

H.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
'  will  be  effective  January  19,  2000. 

K.  Supporting  Information  and 
Accessing  Internet 

The  index  of  supporting  materials  for 
today's  final  CPG  III  is  available  in  the 
RCRA  Information  Center  (RIC)  and  on 
the  Internet.  The  address  and  telephone 
number  of  the  RIC  are  provided  in 
ADDRESSES  above.  The  index  and  the 
following  supporting  materials  are 
available  in  die  RIC  and  on  the  Internet: 

"Background  Document  for  the  Final 
CPG  III/RMAN  III,"  U.S.  EPA,  Office  of 
Solid  Waste  and  Emergency  Response. 
September  1999. 


Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only: 

"Economic  Impact  Analysis  for  the 
Final  Comprehensive  Procurement 
Guideline  III."  U.S.  Environmental 
Protection  Agency,  July  14,  1999. 

"Telephone  Notes,  Nylon  Carpet  With 
Backing  Containing  Recovered 
Materials,  Between  Lynne  Gilbert, 
Eastern  Research  Group  and  Dave 
Whitley,  Interface  Carpet,  January,  22, 
1999." 

"E-mail  message.  Nylon  Carpet  With 
Backing  Containing  Recovered 
Materials,  Between  Lynne  Gilbert. 
Eastern  Research  Group  and  Dobbin 
Callahan,  Collins  &  Aikman,  January'  26, 
1999." 

"Telephone  Notes  and  Facsimile 
Message,  Nylon  Carpet  With  Backing 
Containing  Recovered  Materials, 
Between  Birgette  Junior,  Eastern 
Research  Group  and  Pamela  Marple, 
Brand,  Lowell,  and  Ryan,  June  24, 
1999." 

"National  Association  of  State 
Purchasing  Officials.  1998/1999 
Membership  Roster." 

"List  of  States  with  Recycled  Content 
Product  Purchasing  Programs." 

To  access  information  on  the  Internet 
go  to  www.epa.gov/cpg. 

List  of  Subjects  in  40  CFR  Part  247 

Environmental  protection, 
Government  procurement.  Recycling. 

Dated:  January  10,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations,  part  247,  is  amended  as  set 
forth  below. 

PART  247— COMPREHENSIVE 
PROCUREMENT  GUIDELINE  FOR 
PRODUCTS  CONTAINING 
RECOVERED  MATERIALS 

1.  The  authority  citation  for  part  247 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6912(a)  and  6962; 
E.O.  13101.  63  FR  49643,  3  CFR,  1998  Conip., 
p.  210. 

2.  In  §  247.3,  the  following  definitions 
are  added  alphabetically: 

§247.3    Definitions. 

***** 

Awards  and  plaques  refers  to  free- 
standing statues  and  boardlike  products 
generally  used  as  wall-hangings. 
***** 

Carpet  cushion,  also  known  as  carpet 
underlay,  is  padding  placed  beneath 
carpet  to  reduce  carpet  wear  caused  by 
foot  traffic  or  furniture  indentation. 
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enhance  comfort,  and  prolong 
appearance. 

***** 

Compost  made  from  yard  trimmings, 
leaves,  gra^s  clippings,  and/or  food 
wastes  is  a  thermophilic  converted 
product  with  high  humus  content. 
Compost  can  be  used  as  a  soil 
amendment  and  can  also  be  used  to 
prevent  or  remediate  pollutants  in  soil, 
air,  and  storm  water  run-off. 
***** 

Flowable  fill  is  a  low  strength  material 
that  is  mixed  to  a  wet,  flowable  slurry 
and  used  as  an  economical  fdl  or 
backfill  material  in  place  of  concrete, 
compacted  soils,  or  sand. 
***** 

Industrial  drums  are  cylindrical 
containers  used  for  shipping  and  storing 
liquid  or  solid  materials. 

***** 

Manual-grade  strapping  refers  to  -^ 
straps  of  material  used  with  transport 
packaging  to  hold  products  in  place  on 
pallets  or  in  other  methods  of 
commercial,  bulk  shipment.  Strapping 
can  also  prevent  tampering  and 
pilferage  during  shipping. 

Mats  are  temporary  or  semipermanent 
protective  floor  coverings  used  for 
numerous  applications,  including  home 
and  office  carpet  protection,  car  and      ' 
truck  floor  board  protection,  traction  on 
slippery  surfaces,  cushion  from  floor 
hardness,  and  reduction  of  injury  risk 
during  athletic  events. 
***** 

Park  benches  and  picnic  tables  are 
recreational  furniture  found  in  parks, 
outdoor  recreational  facilities,  and  the 
grounds  of  office  buildings  and  other 
facilities. 
***** 

Plastic  lumber  landscaping  timbers 
and  posts  are  used  to  enhance  the 
appearance  of  and  control  erosion  in 
parks,  highways,  housing  developments, 
urban  plazas,  zoos,  and  the  exteriors  of 
office  buildings,  military  facilities, 
schools,  and  other  public  use  areas. 

Playground  equipment  includes  many 
components,  like  slides,  merry-go- 
rounds,  hand  rails,  etc.,  and  is  found  in 
parks,  schools,  child  care  facilities, 


institutions,  multiple  family  dwellings, 
restaurants,  resort  and  recreational 
developments,  and  other  public  use 


areas. 


Railroad  grade  crossing  surfaces  are 
materials  placed  between  railroad 
tracks,  and  between  the  track  and  the 
road  at  highway  and  street  railroad 
crossings,  fo  enhance  automobile  and 
pedestrian  safety. 
*****  ' 

Signage  (including  sign  posts  and 
supports)  is  used  for  identification  and 
directional  purposes  for  public  roads 
and  highways,  and  inside  and  outside 
office  buildings,  museums,  parks,  and 
other  public  places. 
***** 

Sorbents  (i.e.,  absorbents  and 
adsorbents)  are  materials  used  to  retain 
liquids  and  gases  in  a  diverse  number  of 
environmental,  industrial,  agricultural, 
medical,  and  scientific  applications. 
Absorbents  incorporate  a  substance 
while  adsorbents  gather  substances  on 
their  surfaces. 
*        *^       *        *        * 

3.  In  §  247.12,  add  paragraphs  (h),  (i), 
and  (j)  to  read  as  follows: 

§247.12    Construction  products. 

***** 

(h)  Carpet  cushion  made  from  bonded 
polyiuethane,  jute,  synthetic  fibers,  or 
rubber  containing  recovered  materials. 

(i)  Flowable  fill  containing  coal  fly 
ash  and/or  ferrous  foundry  sands. 

(j)  Railroad  grade  crossing  siufaces 
containing  coal  fly  ash,  recovered 
rubber,  or  recovered  steel. 

4.  In  §  247.14,  add  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  247.1 4    Park  and  recreation  products. 

***** 

(c)  Park  benches  and  picnic  tables 
containing  recovered  steel,  aluminum, 
plastic,  or  concrete. 

(d)  Playground  equipment  containing 
recovered  plastic,  steel,  or  aluminum. 

5.  In  §  247.15,  revise  paragraph  (b) 
and  add  paragraph  (e)  to  read  as  follows: 

§247.15    Landscaping  products. 


(b)  Compost  made  from  yard 
trimmings,  leaves,  grass  clippings,  and/ 
or  food  waste  for  use  in  landscaping, 
seeding  of  grass  or  other  plants  on 
roadsides  and  embankments,  as  a 
nutritious  mulch  under  trees  and 
shrubs,  ai^  in  erosion  control  and  soil 
reclamation. 
***** 

(e)  Plastic  lumber  landscaping  timbers 
and  posts  containing  recovered 
materials. 

6.  In  §  247.16,  revise  paragraph  (d) 
and  add  paragraphs  (h)  through  (k)  to 
read  as  follows: 

§  247. 1 6    Non-paper  office  products. 

***** 

(d)  Plastic-covered  binders  containing 
recovered  plastic;  chipboard  and 
pressboard  binders  containing  recovered 
paper;  and  solid  plastic  binders 
containing  recovered  plastic. 
***** 

(h)  Plastic  clipboards  containing 
recovered  plastic. 

(i)  Plastic  file  folders  containing 
recovered  plastic. 

(j)  Plastic  clip  portfolios  containing 
recovered  plastic. 

(k)  Plastic  presentation  folders 
containing  recovered  plastic. 

7.  In  §  247.17,  add  paragraphs  (b) 
through  (g)  to  read  as  follows: 

§247.17    K^iscyllaneous  products. 

***** 

(b)  Sorbents  containing  recovered 
materials  for  use  in  oil  and  solvent 
clean-ups  and  as  animal  bedding. 

(c)  Industrial  drums  containing 
recovered  steel,  plastic,  or  paper. 

(d)  Awards  and  plaques  containing 
recovered  glass,  wood,  paper,  or  plastic. 

(e)  Mats  containing  recovered  rubber 
and/or  plastic. 

(f)(1)  Non-road  signs  containing 
recovered  plastic  or  aluminum  and  road 
signs  containing  recovered  aluminum. 

(2)  Sign  supports  and  posts  containing 
recovered  plastic  or  steel. 

(g)  Manual-grade  strapping  containing 
recovered  steel  or  plastic. 
[FR  Doc.  00-1066  Filed  1-18-00;  8:45  am] 
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EFFECTIVE  DATES:  The  recommendations 
for  purchasing  the  18  newly-designated 
items  are  effective  January  19,  2001.  The 
recommendations  for  previously 
designated  items  [i.e.,  steel  shower  and 
restroom  dividers/partitions,  steel 
recvcling  containers  and  waste 
receptacles,  and  steel  components  of 
traffic  barricades  and  delineators)  are 
effective  January  19,  2000. 

ADDRESSES:  The  public  docket  for  this 
notice  is  Docket  F-1999-CP3F-FFFFF. 
Documents  related  to  today's  notice  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  which  is 
located  at  U.S.  Environmental 
Protection  Agency,  Crystal  Gateway 
One,  1235  Jefferson  Davis  Highway, 
Ground  Floor.  Arlington,  VA  22202.  The 
RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  Copies  cost  S0.15/page. 
■The  index  and  some  supporting 
materials  are  available  electronically. 
For  information  on  accessing  the 
documents  electronically,  see  Section  V 
of  the  SUPPLEMENTARY  INFORMATION 
section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  technical  information  on  individual 
item  recommendations,  contact  Terry 
Grist  at  (703)  308-7257. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  What  is  the  statutory  authority  for  this 

action? 

II.  Why  is  EPA  taking  this  action?- 

III.  What  are  the  definitions  of  terms  used  in 

this  action? 
V.  What  did  commenters  say  about  the 

recommendations  in  the  draft  RMAN  III? 

A.  Comments  on  Proposed  Items  Containing 

Recovered  Steel 

B.  Comments  on  Specifications  for  Flowable 

Fill 
V.  Supporting  Information  and  Accessing 
Internet 

I.  What  Is  the  Statutory  Authority  for 
This  Action? 


f^n 


The  Recovered  Materials  Advisory 
Notice  III  (RMAN  III)  is  published  under 
the  authority  of  sections  2002(a)  and 
6002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  42  U.S.C.  6912(a)  and  6962; 
and  Executive  Order  (E.O.)  13101  (63  FR 
49643,  September  14,  1998). 


II.  Why  Is  EPA  Taking  This  Action? 

Section  6002  of  RCRA  establishes  a 
Federal  buy-recycled  program.  RCRA 
section  6002(e)  requires  EPA  to  (1) 
designate  items  that  are  or  can  be 
produced  with  recovered  materials  and 
(2)  prepare  guidelines  to  assist 
procuring  agencies  in  complying  with 
affirmative  procurement  requirements- 
set  forth  in  paragraphs  (c),  (d),  and  (I)  of 
section  6002.  Once  EPA  designates  an 
item,  section  6002  requires  that  each 
procuring  agency  that  procures  the 
designated  item  using  appropriated 
Federal  funds,  must  procure  that  item 
containing  the  highest  percentage  of 
recovered  materials  practicable.  For  the 
purposes  of  RCRA  section  6002, 
procuring  agencies  include  the 
following:  (1)  Any  Federal  agency;  (2) 
any  State  or  local  agencies  using 
appropriated  Federal  funds  for  a 
procurement;  and  (3)  any  contractors 
with  these  agencies  (with  respect  to 
work  performed  under  the  contract). 
The  requirements  of  section  6002  apply 
to  procuring  agencies  only  when 
procuring  a  designated  item  where  the 
price  of  the  item  exceeds  $10,000  or 
when  the  quantity  of  the  item,  or 
functionally  equivalent  items, 
purchased  in  the  previous  year 
exceeded  $10,000. 

Executive  Order  13101  (63  FR  49643. 
September  14,  1998)  requires  EPA  to 
designate  items  in  a  Comprehensive 
Procurement  Guideline  (CPG)  and 
publish  guidance  that  contains  EPA's 
recommended  recovered  materials 
content  levels  for  the  designated  items 
in  Recovered  Materials  Advisory 
Notices  (RMAN).  The  Executive  Order 
(E.O.)  also  requires  EPA  to  update  the 
CPG  every  two  years  and  the  RMAN 
periodically  to  reflect  changes  in  market 
conditions.  EPA  codifies  the  CPG 
designations  in  the  Code  of  Federal 
Regulations  (CFR),  but,  because  the 
recommendations  are  guidance,  the 
RMAN  is  not  codified  in  the  CFR.  This 
process  allows  EPA  to  revise  its 
recommendations  in  a  timely  maimer 
and  in  response  to  changes  in  a 
product's  availability  or  recovered 
materials  content. 

EPA  promulgated  the  CPG  I  and 
issued  notice  of  RMAN  I  on  May  1,  1995 
(60  FR  21370  and  21386,  respectively). 
CPG  I  designated  19  items  and 
consolidated  five  previous  item 
designations  made  in  earlier  EPA 
procurement  guidelines,  and  RMAN  I 
recommended  purchasing  practices  for 
these  24  items.  On  November  13,  1997, 
EPA  published  CPG  II  (62  FR  60962), 
which  designated  an  additional  12  items 
£md  concurrently  published  an  RMAN  II 
(62  FR  60975).  The  final  RMAN  II  also 
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provided  clarification  of  EPA's  1995 
recommendations  for  purchasing  floor 
tiles  containing  recovered  materials. 
Paper  Products  RMANs  were  issued  on 
May  29,  1996  (61  FR  26985)  and  June 
8,  1998  (63  FR  31214).  On  August  26, 
1998,  EPA  proposed  CPG  III  (63  FR 
4558),  which  proposed  to  designate  an 
additional  19  items.  EPA  concurrently 
published  a  draft  RMAN  III  (63  FR 
45580).  The  19  items  EPA  proposed  for 
designation  were:  nylon  carpet  with 
backing  containing  recovered  materials; 
carpet  cushion;  flowable  fill;  railroad 
grade  crossing  surfaces;  park  benches 
and  picnic  tables;  playground 
equipment;  food  waste  compost;  plastic 
lumber  landscaping  timbers  and  posts; 
solid  plastic  binders;  plastic  clipboards; 
plastic  file  folders;  plastic  clip 
portfolios;  plastic  presentation  folders; 
sorbents  (i.e.,  absorbents  and 
adsorbents);  awards  and  plaques; 
industrial  drums;  mats;  signage;  and 
manual-grade  strapping.  Today,  EPA  is 
publishing  recommendations  for  18  of 
the  19  items.  EPA  is  not  designating 
nylon  carpet  with  backing  containing 
recovered  materials  at  this  time  and, 
therefore,  is  not  publishing  final 
recommendations  for  purchasing  this 
item.  The  reasons  for  this  decision  are 
discussed  in  the  final  CPG  III,  published 
in  the  rules  section  of  today's  Federal 
Register. 

EPA  wants  to  stress  that  the 
recommendations  in  its  RMAN  are  just 
that — recommendations  and  guidance  to 
procuring  agencies  to  help  them  meet 
their  obligations  under  section  6002. 
The  designation  of  an  item  as  one  that 
is  or  can  be  manufactured  with 
recovered  materials  and  the  inclusions 
of  recommended  content  levels  for  an 
item  in  an  RMAN  do  not  require  the 
procurement  of  an  item  when  it  is  not 
suitable  for  an  agency's  intended 
purpose.  Section  6002  is  explicit  about 
this  when  it  authorizes  a  procuring 
agency  not  to  procure  a  designated  item 
which  "fails  to  meet  the  performance 
standards  set  forth  in  the  applicable 
specification  or  fails  to  meet  the 
reasonable  performance  standards  of  the 
procuring  agencies. "(Section  6002(1)(B), 
42  U.S.C.  6962(c)(B)). 

Thus,  for  example,  in  the  final  CPG  III 
published  elsewhere  in  today's  Federal 
Register,  EPA  is  designating  playground 
■  equipment  as  an  item  that  is  or  can  be 
produced  with  recovered  materials.  The 
Agency's  research  shows  that  this  item 
is  available  in  either  steel,  aluminum,  or 
plastic  containing  recovered  materials. 
However,  the  mere  fact  that  this  item  is 
available  containing  recovered  materials 
does  not  require  the  procurement  of 
steel,  aluminum,  or  plastic  playground 
equipment  in  every  circumstance.  The 


choice  of  appropriate  materials  may 
depend  on  state  or  local  codes.  The 
effect  of  EPA's  designation  (and  section 
6002)  is  simply  to  require  the  purchase 
of  items  with  recovered  materials  where 
consistent  with  the  purpose  of  how  the 
item  is  to  be  used.  Procuring  agencies 
remain  free  to  procure  playground 
equipment  made  of  materials  other  than 
steel,  aluminum,  or  plastic  [e.g.,  wood) 
where  the  design  specifications  call  for 
other  materials. 

III.  What  Are  the  Definitions  of  Terms 
Used  in  This  Action? 

Today's  final  RMAN  III  recommends 
postconsumer  or  recovered  materials 
content  levels  which  EPA  believes  the 
designated  items  are  generally  available. 
The  RMAN  III  recommends  two 
different  measures  of  recovered 
materials:  (1)  A  component  of 
postconsumer  recovered  materials  and 
(2)  a  component  of  total  recovered 
materials  for  the  following  items:  carpet 
cushion;  railroad-grade  crossing 
surfaces;  park  benches  and  picnic 
tables;  playground  equipment;  plastic 
lumber  landscaping  timbers  and  posts; 
plastic  binders,  clipboards,  file  folders, 
clip  portfolios,  and  presentation  folders; 
sorbents;  industrial  drums;  awards  and 
plaques:  mats;  signage;  and  manual- 
grade  strapping.  For  these  items,  EPA 
found  that  manufacturers  were  using 
both  types  of  materials  to  manufacture 
these  products.  If  the  Agency 
recommended  only  postconsumer 
content  levels  it  would  fail  to  meet  4he 
RCRA  mandate  to  maximize  the  use  of 
recovered  materials,  because  it  would 
fail  to  acknowledge  the  contribution 
that  manufacturers  using  other 
manufacturers'  byproducts  as  feedstock 
have  made  to  solid  waste  management. 
EPA  defined  the  terms  "recovered 
materials"  and  "postconsumer 
materials"  in  the  CPG  and  in  40  CFR 
247.3.  We  repeat  the  definitions  for 
these  terms  in  this  notice  for  the 
convenience  of  the  reader. 

Postconsumer  materials  means  a 
material  or  finished  product  that  has 
served  its  intended  end  use  and  has 
been  diverted  or  recovered  from  waste 
destined  for  disposal,  having  completed 
its  life  as  a  consumer  item. 
Postconsumer  material  is  part  of  the 
broader  category  of  recovered  materials. 

Recovered  materials  means  waste 
materials  and  byproducts  which  have 
been  recovered  or  diverted  from  solid 
waste,  but  the  term  does  not  include 
those  materials  and  byproducts 
generated  ft'om,  and  commonly  used 
within,  an  original  manufacturing 
process. 


IV.  What  Did  Commenters  Say  About 
the  Recommendations  in  the  Draft 
RMANHI? 

This  section  discusses  the  major 
public  comments  on  the  draft  RMAN  III. 
The  Agency  received  a  number  of 
significant  comments  related  to  flowable 
fill  and  the  recommended  recovered 
materials  content  levels  for  proposed 
designated  items  containing  recovered 
steel.  These  comments  are  discussed 
below.  A  summar\'  of  all  of  the 
comments  and  the  Agency's  response  is 
provided  in  the  document  entitled 
"Background  Document  for  the  Final 
Comprehensive  Procurement  Guideline 
(CPG)  III  and  Recovered  Materials 
Advisory-  Notice  (RMAN)  III," 
September  1999.  hereafter  referred  to  as 
the  "Background  Document  for  the 
Final  CPG  III/RMAN  lU."  A  copy  of  this 
document  has  been  placed  in  the  docket 
for  the  final  RMAN  III.  See  ADDRESSES 
above  for  information  about  reviewing 
documents  in  the  public  docket.  This 
document  is  also  available 
electronically  on  the  Internet.  See 
Section  V  of  this  notice  for  information 
on  accessing  this  document 
electronically. 

A.  Comments  on  Proposed  Designated 
Items  Containing  Recovered  Steel 

Comment:  The  Steel  Recycling 
Institute  (SRI)  submitted  comments 
noting  that  all  items  proposed  for 
designation  (with  the  exception  of 
industrial  drums)  could  be 
manufactured  with  steel  made  by  both 
Basic  Oxygen  Furnace  (BOF)  and 
Electric  Arc  Furnace  (EAF)  processes. 
SRI  noted  that  items  made  by  the  BOF 
process  typically  contain  25  to  30 
percent  recovered  materials  including 
more  than  15  percent  postconsumer 
steel.  When  these  items  are  made  out  of 
steel  manufactured  by  the  EAF  process 
they  may  contain  up  to  100  percent 
recovered  materials,  including  67 
percent  postconsumer  ^teel.  SRI 
suggested  EPA  recomrgend  recycled 
content  levels  of  16  percent 
postconsumer  and  25  percent  total 
recovered  content  for  all  items  made 
from  BOF  steel  and  67  percent 
postconsumer  and  100  percent  total 
recovered  content  when  items  are  made 
ft-om  EAF  steel.  SRI  pointed  out  that 
currently,  industrial  drums  are  only 
being  made  from  BOF  steel  and, 
therefore,  contain  a  total  of  25  percent 
total  recovered  steel,  including  16 
postconsumer  steel.  SRI  requested  that, 
for  all  items  proposed  in  CPG  III 
containing  steel,  the  final  RMAN  III 
should  reflect  these  recovered  materials 
content  levels. 
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B.  Comments  oi  Specifications  for 
Flowable  Fill 

Comment:  Tht  FIRST  Project 
(Foundry  Indus  ry  Recycling  Starts 
.  Today),  an  indu  >try  consortium, 
suggested  that  ti  lere  is  an  inconsistency 
with  two  of  the  ipecifications  listed  in 
the  RMAN  for  fl  Dwable  fill.  ASTM's 
C33-93  Concret !  Aggregate 
specification  lin  lits  the  use  of  some 
spent  sands  that  have  fines  content 
greater  than  3  to  5  percent,  while  ACI 
229R-94  indical  es  that  foundry  sands 
with  up  to  20  p«  rcent  fines  were 
successfully  uti  ized  in  flowable  fill  mix 
designs.  The  coi  imenter  believes  that 
recommending  i  ISTM  C33-93 
effectively  limitii  the  use  of  this  material 
without  taking  i  ito  account  whether  the 
performance  spt  cification  is  clearly  met. 
The  commenter  suggests  that  the  mix 
design  specifica  ion  should  be  based  on 
performance,  no :  simply  on  the 
aggregate. 

Response:  EP>  i  has  learned  that 
ASTM  C33-93  v  as  developed  to 
optimize  the  stre  ngth  and 
compactability  c  f  concrete  and  was  not 
meant  to  be  usee  with  controlled  low- 
strength  materia  or  flowable  fill.  The 
Agency,  therefoi  b.  recognizes  that 
ASTM  C33-93  r  lay  not  be  an 
appropriate  spec  ification  for  sands  used 
in  flowable  fill,   "rocuring  agencies  may 
wish  to  use  this  specification's  physical 
tests  as  a  measui  e  to  assure  the  quality 
and  uniformity  c  f  the  sands  used  in 
flowable  fill;  however,  the  agency  now 
believes  this  spe:ification  should  not  be 
referred  to  for  gr  idation  requirements. 


Based  on  this  information,  the  final 
RMAN  III  for  flowable  fill  has  been 
revised  to  delete  any  reference  to  the 
use  of  ASTM  C33-93  for  gradation 
purposes.  The  RMAN  recommends  that 
procuring  agencies  "refer  to  ASTM  C33- 
93,  "Standard  Specification  for 
Concrete,"  to  assure  the  quality  and 
uniformity  of  the  ferrous  foundry  sands 
in  flowable  fill  *   *   *." 

V.  Supporting  Information  and 
Accessing  Internet 

The  index  of  supporting  materials  for 
today's  final  RMAN  III  is  available  in 
the  RCRA  Information  Center  (RIC)  and 
on  the  Internet.  The  address  and 
telephone  number  of  the  RIC  are 
provided  in  the  ADDRESSES  section 
above.  The  index  and  the  following 
supporting  materials  are  available  on 
the  Internet: 
"Background  Document  for  the  Final 

CPG  III/RMAN  III,"  U.S.  EPA,  Office 

of  Solid  Waste  and  Emergency 

Response,  September  1999. 

Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only: 
"Telephone  Notes,  Flowable  Fill 

Specifications,  Between  Lynne 

Gilbert,  Eastern  Research  Group  and 

Paul  Tikalsky,  Penn  State  University, 

May  12,  1999." 

To  access  information  on  the  Internet 
go  to  <www.epa.gov/cpg>. 

Dated:  January  10,  2000. 
Carol  M.  Browner, 

Administrator. 

Recovered  Materials  Advisory  Notice 

m 

The  following  represents  EPA's 
recommendations  to  procuring  agencies 
for  purchasing  the  items  designated 
today  in  the  Comprehensive 
Procurement  Guideline  III  in 
compliance  with  section  6002  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  section  502(b)  of  E.O. 
13101.  These  recommendations  are 
intended  to  be  used  in  conjunction  with 
the  RMANs  issued  on  May  1,  1995  (60 
FR  21386)  and  November  13,  1997  (62 
FR  60975)  and  the  Paper  Products 
RMANs  issued  on  May  29,  1996  (61  FR 
26985)  and  June  8,  1998  (63  FR  31214). 
Refer  to  May  1,  1995  and  November  13, 
1997  RMANs  for  definitions,  general 
recommendations  for  affirmative 
procurement  programs,  and 
recommendations  for  previously 
designated  items.  In  the  case  of  traffic 
barricades,  delineators,  recycling 
containers  and  waste  receptacles,  and 
shower  and  restroom  dividers/ 
partitions,  the  recommendations 
published  today  revise  the  previous 


recommendations  issued  in  RMAN  I 
and  RMAN  II. 

Contents 

I.  General  Recommendations 

II.  Specific  Recommendations  for 

Procurement  of  Designated  Items 
Part  C.  Construction  Products 
Section  C-6  (Revised).  Shower  and 
Restroom  Dividers/Partitions  Containing 
Recovered  Plastic  or  Steel 
Section  C-8.  Carpet  Cushion  Made  from 
Bonded  Polyurethane,  Jute,  Synthetic 
Fibers,  or  Rubber  Containing  Recovered 
Materials. 
Section  C-9.  Flowable  Fill  Containing  Coal 
Fly  Ash  and/or  Ferrous  Foundry  Sands. 
Section  C-10.  Railroad  Grade  Crossing 
Surfaces  Containing  Coal  Fly  Ash, 
Recovered  Rubber,  or  Recovered  Steel 
Part  D.  Transportation  Products 

Section  D-1  (Revised).  Temporary  Traffic 

Control  Devices 
Section  D-3  (Revised).  Channelizers, 
Delineators,  and  Flexible  Delineators 
Containing  Recovered  Plastic,  Rubber,  or 
Steel 
Part  E.  Park  and  Recreation  Products 
Section  E-3.  Park  Benches  and  Picnic 
Tables  Containing  Recovered  Steel, 
Aluminum.  Plastic,  or  Concrete. 
Section  E— 4.  Playground  Equipment 
Containing  Recovered  Plastic,  Steel,  or 
Aluminum. 
Part  F.  Landscaping  Products 
Section  F-2.  Compost  Made  From  Yard 
Trimmings,  Leaves,  Grass  Clippings, 
and/or  Food  Waste. 
Section  F-5.  Plastic  Lumber  Landscaping 
Timbers  and  Posts  Containing  Recovered 
Materials. 
Part  G.  Non-Paper  Office  Products 

Section  G— 1  (Revised).  Office  Recycling 
Containers  and  Office  Waste  Receptacles 
Containing  Recovered  Paper,  Plastic,  or 
Steel 
Section  G-8.  Solid  Plastic  Binders,  Plastic 
Clipboards.  Plastic  File  Folders.  Plastic 
Clip  Portfolios,  and  Plastic  Presentation 
Folders  Containing  Recovered  Plastic 
Part  H.  Miscellaneous  Products 
Section  H-2.  Sorbents  Containing 
Recovered  Materials  for  Use  in  Oil  and 
Solvent  Clean-Ups  and  as  Animal 
Bedding. 
Section  H-3.  Industrial  Drums  Containing 

Recovered  Steel,  Plastic,  or  Paper. 
Section  H— 4.  Awards  and  Plaques 
Containing  Recovered  Glass,  Wood, 
Paper,  or  Plastic. 
.   Section  H-5.  Mats  Containing  Recovered 
Rubber  and/or  Plastic. 
Section  H-6.  Manual-grade  Strapping 

Containing  Recovered  Steel  or  Plastic. 
Section  H-7.  Non-Road  Signs  Containing 
Recovered  Plastic  or  Aluminum  and 
Road  Signs  Containing  Recovered 
Aluminum. 

I.  General  Recommendations 

General  recommendations  for 
definitions,  specifications,  and 
affirmative  procurement  programs  can 
be  found  in  the  May  1,  1995  RMAN  (60 
FR  21386). 
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n.  Specific  Recommendations  for 
Procurement  of  Designated  Items 

Recommendations  for  purchasing 
previously-designated  items  can  be 
found  in  die  May  1.  1995  and  November 
13, 1997  RMANs  and  the  May  29,  1996 
and  June  8,  1998  Paper  Products 
RMANs.  Revised  recovered  materials 
content  level  recommendations  for  the 
steel  components  of  traffic  barricades 
and  delineators,  steel  shower  and 
restroom  dividers/partitions,  and  steel 
office  recycling  containers  and  waste 
receptacles  are  included  in  today's 
notice. 

Part  C — Construction  Products 

Note:  Refer  to  Section  E-2— Plastic  Fencing 
Containing  Recovered  Plastic  for  Specified 
Uses  and  to  Part  F— Landscaping  Products 
for  additional  items  that  can  be  used  in 
construction  applications. 

Section  C-6  (Revised).  Shower  and 
Restroom  Dividers/Partitions  Containing 
Recovered  Plastic  or  Steel 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-6,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  shower  and 
restroom  dividers/partitions. 


Table  C-6  (Revised).— Rec- 
ommended Recovered  Materials 
Content  Levels  for  Shower  and 
Restroom  Dividers/Partitions 
Containing  Recovered  Plastic 
OR  Steel 


Material 

Postconsumer 

materials 

(%) 

Total  re- 
covered 
materials 
content 

(%) 

Steel 

Plastic  

16 

67 

20-100 

25-30 

100 

20-100 

NOTES;  EPA's  recommendation  does  not 
preclude  agencies  trom  purchasing  shower 
and  restroom  dividers/partitions  manutactured 
trom  another  material,  such  as  wood.  It  simply 
recommends  that  procuring  agencies,  when 
purchasing  shower  and  restroom  dividers/par- 
titions made  from  plastic  or  steel,  purchase 
these  items  made  from  recovered  materials 
when  these  items  meet  applicable  specifica- 
tions and  performance  requirements. 

The  recommended  recovered  materials  con- 
tent levels  for  steel  in  this  table  reflect  the  fact 
that  the  designated  items  can  be  made  from 
steel  manufactured  in  either  a  Basic  Oxygen 
Fumace  (BOF)  or  an  Electric  Arc  Fumace 
(EAF).  Steel  from  the  BOF  process  contains 
25%-30%  total  recovered  materials,  of  which 
16%  is  postconsumer  steel.  Steel  from  the 
EAF  process  contains  a  total  of  100%  recov- 
ered steel,  of  which  67%  is  postconsumer. 


Specifications:  EPA  recommends  that 
procuring  agencies  use,the  following 
specifications  when  procuring  shower 
and  restroom  dividers/partitions: 

(1)  The  American  Institute  of 
Architects  (AIA)  has  issued  guidance  for 
specifying  construction  materials, 
including  plastic  and  steel  dividers/ 
partitions.  The  AIA  guidance  is  knowrn 
throughout  the  construction  industry  as 
the  "Masterspec"  and  is  available 
through  the  U.S.  General  Services 
Administration  (GSA). 

(2)  U.S.  Army  Corps  of  Engineers' 
Guide  Specification  CEGS-10160,  Toilet 
Partitions. 

Section  C-8.  Carpet  Cushion  Made  from 
Bonded  Polyurethane,  Jute,  Synthetic 
Fibers,  or  Rubber  Containing  Recovered 
Materials 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-8,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  bonded 
polyurethane,  jute,  synthetic  fiber,  or 
rubber  carpet  cushion  containing 
recovered  materials. 


TABLE  C-8  —Recommended  Recovered  Materials  Content  Levels  for  Bonded  Polyurethane,  Jute 

Fiber,  and  Rubber  Carpet  Cushion 


Synthetic 


Product 


Bonded  polyurethane 

Jute 

Synthetic  fibers 

Rubber 


Material 


Old  carpet  cushion 

Burlap 

Carpet  fabrication  scrap 
Tire  rubtier  


Postconsumer 
content 

(%) 


15-50 
40 

60-90 


Total  recov- 
ered mate- 
nals  content 
(%) 


15-50 

40 

100 

60-90 


note:  EPA's  recommendations  do  not  preclude  a  procuring  agency  from  purchasing  another  type  of  carpet  <="sh'on.  T^X, f^P'^ :!^ 
procuring  agencies,  when  purchasing  bonded  polyurethane,  jute,  synthetic  fiber,  or  rubber  .^arpet  cushions  purchase  '/J^f ''^^^'J^^.^-^^g.^^g 
covered  materials  when  these  items  meet  applicable  specifications  and  perfom-,ance  requirements.  Refer  to  Section  C-4  m  RMAN  I  for  EPAs 
recommendations  for  purchasing  polyester  carpet  containing  recovered  materials. 


Specifications:  EPA  is  not  aware  of 
carpet  cushion  specifications  unique  to 
carpet  cushions  containing  recovered 
materials.  Therefore,  EPA  recommends 
that  procuring  agencies  use  any 
appropriate  standards  set  by  the  Carpet 
and  Rug  Institute  and  the  Carpet 
Cushion  Council  when  purchasing 
bonded  polyurethane,  jute,  synthetic 
fiber,  or  rubber  carpet  cushion 
containing  recovered  materials. 

Section  C-9.  Flowable  Fill  Containing 
Coal  Fly  Ash  and/or  Ferrous  Foundry 
Sands 

Preference  Program:  EPA 
recommends  that  procuring  agencies 


us^  flowable  fill  containing  coal  fly  ash 
and/or  ferrous  foundry  sands  for  backfill 
and  other  fill  applications.  EPA  further 
recommends  that  procuring  agencies 
include  provisions  in  all  construction 
contracts  involving  backfill  or  other  fill 
applications  to  allow  for  the  use  of 
flowable  fill  containing  coal  fly  ash  and/ 
or  ferrous  foundry  sands,  where 
appropriate. 

The  specific  percentage  of  coal  fly  ash 
or  ferrous  foundry  sandS  used  in 
flowable  fill  depends  on  the  specifics  of 
the  job,  including  the  type  of  coal  fly 
ash  used  (Class  C  or  Class  F);  the 
strength,  set  time,  and  flowability 


needed;  and  bleeding  and  shrinkage. 
Therefore,  EPA  is  not  recommending 
specific  coal  fly  ash  or  ferrous  foundry 
sands  content  levels  for  procuring 
agencies  to  use  in  establishing 
minimum  content  standards  for 
flowable  fill.  EPA  recommends  that 
procuring  agencies  refer  to  the  mix 
proportions  in  Tables  C-9a  and  C-9b  for 
typical  proportions  for  high  and  low 
coal  fly  ash  content  mixes.  EPA  further 
recommends  that  procuring  agencies 
refer  to  American  Concrete  Institute 
(ACI)  report  ACI  229R-94  for  guidance 
on  the  percentages  of  coal  fly  ash  that 
can  be  used  in  flowable  fill  mixtures. 
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Co  Tiponent 


Fly  ash  (95%) 
Cement  (5%)  . 
Added  water .. 


Total: 


•  Equal  to  189 
Source:  "Fly 
gust  1995. 


ters  (50  gallons). 
A^h  Facts  for  Highway  Engineers, "  FHWA-SA-94-081 ,  U.S.  Department  of  Transportation,  Federal  Highway  Administration,  Au- 

Table  C-9b.— Typical  Proportions  for  Low  Fly  Ash  Contei^  Flowable  Fills 


Coi  nponent 


Fly  ash  (6%  to  1- 

Cement  

Sand 

Added  water 


4'/o) 


Total: 


High  calcium  fly 
•Equal  to  227 
Source:  "Fly 
gust  1995. 


ash  is  used  in  lower  amounts  than  low  calcium  fly  ash. 
lifers  (60  gallons). 
As^i  Facts  for  Highway  Engineers,"  FHWA-SA-94-081 ,  U.S.  Department  of  Transportation,  Federal  Highway  Administration.  Au- 


Specification. : 
recoramendatio  is 
test  methods,  aqd 
standards. 


agenc  les 


•  Mix  design 
procuring 
ACI229R-94. 
Materials  (CLSNJI) 
for  Highway  En  ; 
94-081,  U.S 
Transportation, 
Administration, 
developing  mix 
things,  ACI229H-94 
including  coal 
sands,  mix 


desij  n 
anl 


transporting, 
provides  examp 
containing  coal 
Iowa,  Florida,  II 
Oklahoma,  Micl 
Carolina.  "Fly 
Engineers" 


ASTM  specificatio  r\  Numlier 


D4832-95e1 
D5239-92  .... 
D5971-96  .... 
D6103-07  .... 
D6023-96  ... 


D5971-96 
d6024-96 
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Table  C-9a.— Typical  Proportions  for  High  Fly  Ash  Content  Flowable  Fills 


Range  kg/m'(lb/yd') 


949  to  1542  (1600  to  2600) 

47  to  74  (80  to  125)  

222  to  371  (375  to  625) 


Mix  design 
kg/m^  (Ib/yd'i 


1234  (2080) 
62  (104) 
247  (416)* 


1543  (2600) 


Range  kg/m^  (Ib/ydS) 


119  to  297  (200  to  500)  

30  to  119  (50  to  200)  

1483  to  1780  (2500  to  3000) 
198  to  494  (333  to  833) 


Mix  design 
kg/m3  (Ib/yd3) 


178(300) 
59  (100) 
1542  (2600) 
297  (500)* 


2076  (3500) 


;  The  following 
address  mix  designs, 
performance 


EPA  recommends  that 
use  ACI  report 
( lontrolled  Low  Strength 
"  and  "Fly  Ash  Facts 
ineers,"  (FHWA-SA- 
De  jartment  of 
Federal  Highway 
August  1995)  in 
designs.  Among  other 
addresses  materials, 
ash  and  foundry 
and  mixing, 
placing.  It  also 
es  of  mixture  designs 
ly  used  by  the  states  of 
inois,  Indiana, 
igan,  Ohio,  and  South 
Facts  for  Highway 
materials. 


fy; 


strength,  flowability,  time  of  set, 
bleeding  and  shrinkage. 

A  mix  design  for  the  use  of  foundry 
sand  and  coal  fly  ash  in  flowable  fill 
was  developed  for  Ford  Motor 
Company.  Procuring  agencies  can  obtain 
a  copy  of  this  design  by  contacting  the 
RCRA  Hotline  at  1-800-424-9346. 
Table  C-9c  provides  the  recommended 
trial  mixture  from  this  specification. 

Table  C-9c.— Materials  Quantities 
FOR  Flowable  Fill  Mixture  Con- 
taining Foundry  Sands  and  Coal 
Fly  Ash 


•  Materials  specifications  and  test 
methods.  EFA  recommends  that 
procuring  agencies  use  ACI229R-94  and 
the  ASTM  standards  listed  in  Table  C- 
9d  when  purchasing  flowable  fill  or 
contracting  for  construction  that 
involves  backfilling  or  other  fill 
applications. 

EPA  recommends  that  procuring 
agencies  refer  to  ASTM  C  33-93, 
"Standard  Specification  for  Concrete 
Aggregates,"  to  assure  the  quality  and 
uniformity  of  the  ferrous  foundry  sands 
used  as  aggregates  in  flowable  fills. 


i^sh 


addx  Bsses 


Component 

Quantity  per 

cubic  yard 

(lbs.) 

Cement  

Coal  fly  ash 

50 
250 

Foundry  sand 

2  850 

Water  

500 

Table  C-9  d.— Recommended  Test  Methods  for  Flowable  Fills  (Controlled  Low  Strength  Materials) 


Title 


Standard  Test  Method  for  Preparation  and  Testing  of  Controlled  Low  Strength  Material  (CLSM)  Test  Cylinders. 

Standard  Practice  for  Characterizing  Fly  Ash  for  Use  in  Soil  Stabilization. 

Standard  Practice  for  Sampling  Freshly  Mixed  Controlled  Low  Strength  Material. 

Standard  Test  Method  for  Flow  Consistency  of  Controlled  Low  Strength  Material. 

Standard  Test  Method  for  Unit  Weight,  Yield,  Cement  Content  and  Air  Content  (Gravimetric)  of  Controlled  Low 

Strength  Material  (CLSM). 
Standard  Practice  for  Sampling  Freshly  Mixed  Controlled  Low  Strength  Material. 
Standard  Test  Method  for  Ball  Drop  on  Controlled  Low  Strength  Material  (CLSM)  to  Detennine  Suitability  for  Load 

Application. 
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•  State  specifications.  The  following 
states  have  specifications  for  flowable 
fill  containing  coal  fly  ash:  California, 
Colorado,  Delaware,  Florida,  Georgia, 
Illinois,  Indiana.  Kansas,  Kentucky, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Nebraska,  New  Hampshire, 
New  Mexico,  North  Carolina,  Ohio, 
Texas,  Washington,  West  Virginia,  and 
Wisconsin. 

The  state  of  Ohio  has  a  specification 
entitled  "Flowable  Fill  Made  with  Spent 
Foundry  Sand,"  and  the  states  of 
Pennsylvania,  Wisconsin,  and  Indiana 
are  developing  specifications  for  using 
foundry  sands  in  flowable  fill. 

If  needed,  procuring  agencies  can 
obtain  state  specifications  from  the 
respective  state  transportation 
departments  and  adapt  them  for  use  in 
their  programs.  ACI229R-94  includes 
mix  designs  from  several  of  these  states. 

•  Contract  specifications.  EPA 
recommends  that  procuring  agencies 
which  prepare  or  review  "contract" 
specifications  for  individual 
construction  projects  revise  those 
specifications  to  allow  the  use  of 
flowable  fills  containing  coal  fly  ash 
and/or  ferrous  foundry  sands. 

•  Performance  standards.  EPA 
recommends  that  procuring  agencies 


review  and,  if  necessary,  revise 
performance  standards  relating  to  fill 
materials  to  insure  that  they  do  not 
arbitrarily  restrict  or  preclude  the  use  of 
flowable  fills  containing  coal  fly  ash 
and/or  ferrous  foundry  sands,  either 
intentionally  or  inadvertently,  unless 
the  restriction  is  justified  on  a  job-by-job 
basis:  (1)  To  meet  reasonable 
performance  requirements  for  fill 
materials  or  (2)  because  the  use  of  coal 
fly  ash  or  ferrous  foundry  sands  would 
be  inappropriate  for  technical  reasons. 
EPA  recommends  that  this  justification, 
be  documented  based  on  specific 
performance  information.  Legitimate 
documentation  of  technical  infeasibility 
can  be  for  certain  classes  of 
applications,  rather  than  on  a  job-by-job 
basis.  Agencies  should  reference  such 
documentation  in  individual  contract 
specifications  to  avoid  extensive 
repetition  of  previously  documented 
points.  However,  procuring  agencies 
should  be  prepared  to  submit  such 
documentation  to  scrutiny  by  interested 
parties  and  should  have  a  review 
process  available  in  the  event  of 
disagreements. 

Promotion  program:  EPA  recommends 
that,  as  part  of  the  promotion  programs 
required  by  section  6002{I)  of  the 


Resource  Conservation  and  Recovery 
Act,  procuring  agencies  conduct 
demonstration  programs  for  using 
flowable  fills  containing  coal  fly  ash 
and/or  ferrous  foundr>'  sands.  EPA 
further  recommends  that  procuring 
agencies  educate  construction 
contractors  about  the  design,  use,  and 
performance  of  flowable  fills  containing 
coal  fly  ash  and/or  ferrous  foundry 
sands. 

Section  C-10.  Railroad  Grade  Crossing 
Surfaces  Containing  Coal  Fly  Ash, 
Recovered  Rubber,  or  Recovered  Steel 

Preference  Program:  EPA 
recommends  that  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-lOa.  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing 
concrete,  rubber,  and  steel  railroad 
grade  crossing  surfaces  containing 
recovered  materials. 

EPA  further  recommends  that 
procuring  agencies  include  provisions 
in  all  concrete  railroad  grade  crossing 
construction  contracts  to  allow  for  the 
use,  as  optional  or  alternate  materials,  of 
concrete  containing  coal  fly  ash,  where 
appropriate. 


Table  C-10a.— Recommended  Recovered  Materials  Content  Levels  for  Concrete,  Rubber,  and  Steel 

Railroad  Grade  Crossing  Surfaces 


Surface  material 


ConcreteCoal 

Rubber  

Steel 


Recovered  material 


Postconsumer 
content  (%) 


Total  recov- 
ered materials 
content  (%) 


fly  ash  

Tire  rubber 
Steel 


16 
67 


15-20 

85-95 

25-30 

100 


Notes-  ERA'S  recommendations  do  not  preclude  a  procuring  agency  from  purchasing  another  type  of  railroad  grade  crossing  surface,  such  as 
woo^o^'asphal  They  S?^  require  that%rocuring  agenciel,  when' purchasing  concrete,  rubber  or  steel  grade  crossing  surfaces,  purchase 
These  i^r^s  made  with  recovered  matenals  when  these  items  meet  applicable  specifications  f^  Performance  requ^^^em^^ 

The  recommended  recovered  materials  content  levels  for  rubber  railroad  grade  crossing  surfaces  are  based  on  the  weight  ot  the  raw  mate 

"'coaTflfash  c°ln  b'elSlI  In^ng'reSi'ent'of  coSte'sS' pavements,  or  controlled  density  fill  product,  depending  on  the  type  of  ^crete 
cross^g^ster^  instilled   Hfgher^l^rclntages  of  coal  fly  ash  can  be  used  in  the  concrete  mixture;  the  higher  percentages  help  to  produce  a 

"7he7e?ommln"d'e3""c^v^^^^^^^^  table  reflect  the  fact  that  the  designated  items  can  be  made  f^m  steel 

dSt£s^siSi^s=s^s^^^^s^^^^^ 

postconsumer. 


Specifications:  EPA  recommends  that 
procuring  agencies  use  the  ASTM 
standards  listed  in  Table  C-lOb  when 


purchasing  rubber  railroad  grade 
crossing  surfaces.  EPA  recommends  that 
procuring  agencies  use  the  ASTM  and 


AASHTO  standards  listed  in  Table  C- 
10c  when  purchasing  concrete  railroad 
grade  crossing  surfaces. 


Table  C-1  Ob.— Recommended  Specifications  for  Rubber  Railroad  Grade  Crossings 


ASTM  specification  number 


D  2000-96  

D  2240-97  

D  412-97  

D  297-93  

E  303-93  

D 1171-94  

D  573-88 I  Deterioration  in  an  Air  Oven. 


Title 


Rubber  Products  in  Automotive  Applications. 

Rubber  Property— Durometer  Hardness. 

Vulcanized  Rubber  and  Thermoplastic  Rubbers  and  Thermoplastic  Elastomers— Tension 

Rubber  Products— Chemical  Analysis. 

Measunng  Surface  Frictional  Properties  Using  the  British  Pendulum  Tester. 

Rubber  Deterioration— Surface  Ozone  Cracking  Outdoors  or  Chamber  (Tnangular  Specimens). 
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Table 


C-1  Ob.— Recommended  Specifications  for  Rubber  Railroad  Grade  Crossings— Continued 


ASTM  specificat  on  number 


Title 


D  395-89  .. 
D  257-93  .. 
D  2137-94 


Rubber  Property — Compression  Set. 

DC  Resistance  or  Conductance  of  Insulating  Materials. 

Rubber  Property — Brittleness  Point  of  Flexible  Polymers  and  Coated  Fabrics. 


Table  C-10c. 
ifications 

CRETE  COnIaINING 
TERIALS 


—Recommended  Spec- 
i|oR  Cement  and  Con- 
Recovered  Ma- 


Table  C-I0c.— Recommended  Spec- 
ifications for  Cement  and  Con- 
crete Containing  Recovered  Ma- 
terials— Continued 


Specification 
number 


Title 


Specification 
number 


ASTM  C  595 

ASTM  C 150 

AASHTO  M 

240. 
ASTM  C 618 


ASTM  C  31 1 


Title 


Standard  Mettiods  of  Sam- 
pling and  Testing  Fly  Ash 
and  Natural  Pozzolans  for 
Use  as  a  Mineral  Admixture 
in  Portland  Cement  Con- 
crete. 


Part  D.  Transportation  Products 

Section  D-1  (Revised).  Temporary 
Traffic  Control  Devices 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  D— 1 ,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  traffic  cones  and 
traffic  barricades. 


^andard  Specification  for 

Blended  Hydraulic  Cements 
^andard  Specification  for 

Portland  Cement, 
fended  Hydraulic  Cements. 

£  tandard  Specification  for  Fly 
Asfi  and  Raw  or  Calcined 
Natural  Pozzolan  for  Use 
as  a  Mineral  Admixture  in 
Portland  Cement  Concrete. 

Table  D-1  (J^evised).— Recommended  Recovered  Materials,  Content  Levels  for  Traffic  Cones  and  Traffic 

Barricades 


Prod  ict 


Traffic  Cones 
Traffic  Barricades 


Material 


PVC,  LDPE,  Crumb  Rubber 

hdpe,  ldpe,  pet 

Steel  


Fiberglass 


Postconsumer 
materials  (%) 


80-100 
16 
67 


Total  recovered 

materials 

(%) 


50-100 

100 

25-30 

100 

100 


NOTES:  The 
such  as  adhesive! 

The  recommenced 
manufactured  in 
recovered  materials 
postconsumer 


re<  ommended  recovered  materials  content  levels  are  based  on  the  dry  weight  of  the  raw  materials,  exclusive  of  any  additives 
-     binders,  or  coloring  agents. 

d  recovered  materials  content  levels  for  steel  in  this  table  reflect  the  fact  that  the  designated  items  can  be  made  from  steel 

Ather  a  Basic  Oxygen  Furnace  (BOF)  or  an  Electric  Arc  Furnace  (EAF).  Steel  from  the  BOF  process  contains  25%-30%  total 

.  of  which  16%  is  postconsumer  steel.  Steel  from  the  EAF  process  contains  a  total  of  100%  recovered  steel,  of  which  67%  is 


Section  D-3  (Rt  v 
Delineators.  an( 
Containing  Recovered 
or  Steel 


ised).  Channelizers, 
Flexible  Delineators 
Plastic.  Rubber, 


Preference  Pihgram 
recommends  th  it 


EPA 
based  on  the 


recovered  materials  content  levels 
shown  in  Table  D-3  (Revised), 
procuring  agencies  establish  minimum 
content  standards  for  use  in  purchasing 
channelizers,  delineators,  and  flexible 
delineators. 


Table  D-3  (revised).— Recommended  Recovered  Materials  Content  Levels  for  Channelizers,  Delineators, 
AND  Flexible  Delineators  Containing  Recovered  Plastic,  Rubber,  or  Steel 


Pro<  luct 


Channelizers 
Delineators  .. 


Flexible  delineator  3 


Material 


Plastic  

Rubber  (base  only) 

Plastic  

Rubber  (base  only) 
Steel  (base  only)  ... 


Plastic 


Postconsumer  content  (%) 


25-95 

100 

25-90 

100 

16%  postconsumer  and  25-30%  total  recovered  materials  or  67% 

postconsumer  and  100%  total  recovered  materials. 
25-85 


Notes:  EPA's 
factured  from  anofie 
chase  them  made 


n  commendation  does  not  preclude  a  procuring  agency  from  purchasing  channelizers,  delineators,  or  flexible  delineators  manu- 
her  material.  It  simply  requires  that  a  procuring  agency,  when  purchasing  these  items  made  from  rubber,  plastic,  or  steel,  pur- 
with  recovered  materials  when  these  Items  meet  applicable  specifications  and  performance  requirements. 
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The  recommended  recovered  materials  content  levels  for  steel  in  this  table  reflect  the  fac  that  the  designated  rtems  can  be  made  fram  stee 
manufactured  in  either  a  Basic  Oxygen  Furnace  (BOF)  or  an  Electric  Arc  Fumace  (EAF).  Steel  from  the  BOF  process  con  air^s  25%--30.o  total 
recovered  materials,  of  which  16%  is  postconsumer  steel.  Steel  from  the  EAF  process  contains  a  total  of  100%  recovered  steel,  of  which  67%  is 
postconsumer.  ^ 


Specifications:  EPA  recommends  that 
procuring  agencies  use  the  following 
specifications  when  procuring 
channelizers,  delineators,  and  flexible 
delineators: 

(1)  The  Federal  Highway 
Administration's  Manual  on  Uniform 
Traffic  Control  Devices  contains 
specifications  for  the  size,  shape, 
mounting,  and  placement  of  temporary 
traffic  control  devices. 

(2)  The  States  of  Florida  and  North 
Carolina  have  specifications  that  require 
the  use  of  recovered  materials  in  their 
flexible  delineators.  The  California 
Department  of  Transportation 
(CALTRANS)  has  specifications  for 
"Drivable  Flexible  Plastic  Guide  Marker 
and  Clearance  Marker  Posts."  A  copy  of 
these  specifications  are  available  from 
the  RCRA  Hotline  at  1-800-424-9346. 

Part  E.  Park  and  Recreation  Products 

Section  E-3.  Picnic  Tables  and  Park 
Benches  Containing  Recovered  Steel, 
Aluminum,  or  Plastic 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  E-3a,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing 
aluminum,  steel,  or  plastic  park  benches 
and  picnic  tables  containing  recovered 
materials. 

Table  E-3a.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Park  Benches  and  Picnic  Ta- 
bles Containing  Recovered  Alu- 
minum, Steel,  Concrete  or  Plas- 
tic 


Table  E-3a.— Recommended  Recov- 
ered Materials  Content  Levels 
for  Park  Benches  and  Picnic  Ta- 
bles Containing  Recovered  Alu- 
minum, Steel,  Concrete  or  Plas- 
tic— Continued 


Material 

Postconsumer 
content 

(%) 

Total  re- 

■  covered 

materials 

content 

(%) 

Plastics  

Plastic  compos- 
ites   

Aluminum  

90-100 

50-100 
25 

100 

00 
25 

15-^0 

Steel 

67 

100 

Table  E-3b.— Recommended  Speci- 
fications FOR  Plastic  Lumber 
Used  In  Park  Benches  and  Picnic 
Tables — Continued 


Total  re- 

Postconsumer 

covered 

Material 

content 

materials 

(%) 

content 

(%) 

ASTM 

specification 

number 


Notes:"Plastics"  includes  both  single  and 
mixed  plastic  resins.  Picnic  tables  and  pari< 
benches  made  with  recovered  plastics  may 
also  contain  other  recovered  materials  such  as 
sawdust,  wood,  or  fiberglass.  The  percentage 
of  these  materials  contained  in  the  product 
would  also  count  toward  the  recovered  mate- 
rials content  level  of  the  item. 


D  6108-97 


D  6109-97 


Title 


Standard  Test  Method  for 
Compressive  Properties  of 
Plastic  Lumber. 

Standard  Test  Method  for 
Flexural  Properties  of 
Unreinforced  and  Rein- 
forced Plastic  Lumber. 


ASTM 

specification 

number 


D  6111-97 


Title 


The  recommended  recovered  materials  con- 
tent levels  for  steel  in  this  table  reflect  the  fact 
that  the  designated  items  can  be  made  from 
steel  manufactured  in  either  a  Basic  Oxygen 
Fumace  (BOF)  or  an  Electric  Arc  Furnace 
(EAF).  Steel  from  the  BOF  process  contains 
25%-30%  total  recovered  materials,  of  which 
16%  is  postconsumer  steel.  Steel  from  the 
EAF  process  contains  a  total  of  100%  recov- 
ered steel,  of  which  67%  is  postconsumer. 

EPA's  recommendations  do  not  preclude  a 
procuring  agency  from  purchasing  pari<  bench- 
es or  picnic  tables  made  from  other  materials. 
They  simply  require  that  procuring  agencies, 
when  purchasing  pari<  benches  or  picnic  ta- 
bles made  from  plastic,  aluminum,  concrete, 
or  steel  purchase  these  items  made  with  re- 
covered materials  when  these  items  meet  ap- 
plicable specifications  and  performance 
requirements. 

Specifications:  EPA  did  not  identify 
any  specifications  for  park  benches  or 
picnic  tables  made  ft'om  steel,  concrete, 
or  aluminum.  EPA  recommends  that 
procuring  agencies  ensure  that  there  is 
no  language  in  their  specifications  for 
park  benches  or  picnic  tables  that  would 
preclude  or  discourage  the  use  of 
products  containing  recovered 
materials. 

EPA  recommends  that  procuring 
agencies  use  the  ASTM  specifications 
referenced  in  Table  E-3b  for  park 
benches  and  picnic  tables  made  from 
plastic  lumber. 

Table  E-3b.— Recommended  Speci- 
fications FOR  Plastic  Lumber 
Used  In  Park  Benches  and  Picnic 
Tables 


D  6112-97 


D  6117-97 


Standard  Test  Method  for 
Bulk  Density  and  Specific 
Gravity  of  Plastic  Lumber 
and  Shapes  by  Displace- 
ment. 

Standard  Test  Method  for 
Compressive  and  Flexural 
Creep  and  Creep  Rupture 
of  Plastic  Lumber  and 
Shapes 

Standard  Test  Method  for  Me- 
chanical Fasteners  in  Plas- 
tic Lumber  and  Shapes 


Section  E-4.  Playground  Equipment 

Preference  Program:  EPA 
recommends  that,  based  oh  the 
recovered  materials  content  levels 
shown  in  Table  E-4a,  procuring 
agencies  establish  minimum  content 
stcmdards  for  use  in  purchasing 
playground  equipment  made  from 
plastic  lumber,  steel,  or  aluminum 
containing  recovered  materials. 

Table  E-4a.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Playground  Equipment 
Containing  Recovered  Plastic, 
Steel,  or  Aluminum 


Matenal 


Postconsumer 
content  (%) 


Plastics  

Plastic  Compos- 
ites   

Steel 


Aluminum 


Total  re- 
covered 
matenals 
content 

(%) 


90-100 

50-75 
16 
67 
25 


100 

95-100 

25-30 

100 

25 


Notes:  "Plastics"  includes  both  single  and 
mixed  plastic  resins.  Playground  equipment 
made  with  recovered  plastics  may  also  contain 
other  recovered  matenals  such  as  wood  or  fi- 
berglass The  percentage  of  these  materials 
contained  in  the  product  would  also  count  to- 
ward the  recovered  materials  content  level  of 
the  item. 
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The  recommerided 
tent  levels  for  st(  el 
that  the  designa  ed 
steel  manufactured 
Furnace   (BOF) 
(EAF).  Steel  froifi 
25%-30%  total 
16%  Is  postconiumer 
EAF  process  cot  ta 
ered  steel,  of  whi:h 

EPA's  recomrr  endations 


that 


procunng  agencv 
equipment  made 
simply  require 
purchasing  playground 
plastic,    aluminur  i 
items  made  with 
item  meets  applii 
tormance 


requirei  nents 


recovered  materials  con- 
in  this  tat>le  reflect  the  fact 
items  can  be  made  from 
in  either  a  Basic  Oxygen 
or  an   Electric  Arc   Furnace 
the  BOF  process  contains 
tscovered  materials,  of  which 
steel.  Steel  from  the 
ins  a  total  of  100%  recov- 
67%  is  postconsumer. 

do  not  preclude  a 

from  purchasing  playground 

from  other  materials.  They 

procuring  agencies,  when 

equipment  made  from 

or  steel   purchase   these 

ecovered  materials  when  tfie 

:able  specifications  and  per- 


II 


Specificatior  s 
procuring  agen 
specifications 
procuring  play;  round 
Playground  eqi  ipment 
subject  to  state 
standards  as 
laws.  EPA  also 


agem  :ies 


procuring 
specifications 
for  playground 
plastic  lumber. 


EPA  recommends  that 
ies  use  the 
Table  E— 4b  when 
equipment, 
may  also  be 
and  local  codes  and 

as  Federal  child  safety 
recommends  that 
use  the  ASTM 
rfeferenced  in  Table  E-4c 
equipment  made  from 


W(  11 


Table  E-4b.- 
Specificati 
Equipment 


Recommended  Safety 
Specificati(J»ns   for   Playground 


Specification 


Title 


Consumer  Produc  ( 
Safety  Commis  lion 
(CPSC)  Publication 
No.  325. 

ASTM  F- 1487-93 


Handtxxjk  for  Public 
Playground  Safety. 


Safety  Performance 
Specification  for 
Playground  Equip- 
ment for  Public 
Use. 


Table  E-4c. 
fications 
Used  In  Pu^ground 


Recommended  Speci- 
( OR    Plastic    Lumber 
Equipment 


ASTM 

Specification 

Numt)er 


D  6108-97  .. 
D  6109-97  . 

D  6111-97  .. 
D  6112-97  .. 


Title 


S  andard  Test  Method  for 
Compressive  Properties  of 
Plastic  Lumber, 
andard  Test  Method  for 
Flexural  Properties  of 
Unreinforced  and  Rein- 
forced Plastic  Lumber, 
andard  Test  Method  for 
Bulk  Density  and  Specific 
Gravity  of  Plastic  Lumber 
and  Shapes  by  Displace- 
ment. 

S  andard  Test  Method  for 
Compressive  and  Flexural 
Creep  and  Creep  Rupture 
of  Plastic  Lumber  and 
Shapes. 


Table  E-4c. — Recommended  Speci- 
fications FOR  Plastic  Lumber 
Used  In  Playground  Equip- 
ment—Continued 


ASTM 

Specification 

Number 


D  6117-97 


Title 


Standard  Test  Method  for  Me- 
chanical Fasteners  in  Plas- 
tic Lumber  and  Shapes. 


Part  F.  Landscaping  Products 

Section  F-2  (Revised).  Compost  Made 
From  Yard  Trimmings  and/or  Food 
Waste 

Note:  Following  are  EPA's  revised 
recommendations  for  purchasing  compost. 
The  revisions  add  recommendations  for 
purchasing  compost  made  from  food  waste  to 
EPA'.s  1995  recommendations  for  purchasing 
yard  trimmings  compost.  Procuring  agencies 
should  substitute  these  recommendations  for 
the  recommendations  found  in  Section  F-2 
ofthel995RMANL 

Preference  Program:  EPA 
recommends  that  procuring  agencies 
purchase  or  use  compost  made  from 
yard  trimmings,  leaves,  grass  clippings 
and/or  food  wastes  in  such  applications 
as  landscaping,  seeding  of  grass  or  other 
plants  on  roadsides  and  embankments, 
as  nutritious  mulch  under  trees  and 
shrubs,  and  in  erosion  control  and  soil 
reclamation. 

EPA  further  recommends  that  those 
procuring  agencies  that  have  an 
adequate  volume  of  yard  trimmings, 
leaves,  grass  clippings,  and/or  food 
wastes,  as  well  as  sufficient  space  for 
composting,  should  implement  a 
composting  system  to  produce  compost 
ft-om  these  materials  to  meet  their 
landscaping  and  other  needs. 

Specifications:  EPA  recommends  that 
procuring  agencies  ensure  that  there  is 
no  language  in  their  specifications 
relating  to  landscaping,  soil 
amendments,  erosion  control,  or  soil 
reclamation  that  would  preclude  or 
discourage  the  use  of  compost.  For 
instance,  if  specifications  address  the 
use  of  straw  or  hay  in  roadside 
revegetation  projects,  procuring 
agencies  should  assess  whether  compost 
could  substitute  for  straw  or  hay  or  be 
used  in  combination  with  them. 

The  U.S.  Department  of 
Transportation's  "Standard 
Specifications  for  Construction  of  Roads 
and  Bridges  on  Federal  Highway 
Projects  1996,"  specifies  compost  as  one 
of  the  materials  suitable  for  use  in 
roadside  revegetation  projects 
associated  with  road  construction. 
These  standards  do  not  preclude  the  use 
of  compost  made  from  yard  trimmings, 


leaves,  grass,  clippings,  and/or  food 
waste. 

The  State  of  Maine  has  developed 
quality  standards  for  compost  products 
that  are  used  by  its  agencies  and/or 
purchased  with  state  funds.  The  quality 
standards  have  been  set  for  six  types  of 
compost  products,  ranging  from  topsoil 
(three  classes),  to  wetland  substrate,  to 
mulch  (two  classes).  For  each  of  these 
types  of  compost  product,  standards  for 
maturity,  odor,  texture,  nutrients,  pH, 
salt  content,  organic  content,  pathogen 
reduction,  heavy  metals,  foreign  matter, 
moisture  content,  and  density  have  been 
established.  EPA  recommends  that 
procuring  agencies  obtain  and  adapt  this 
or  another  suitable  specification  for 
their  use  in  purchasing  compost 
products. 

The  Composting  Council  is  helping  to 
define  and  develop  industry  wide 
standards  for  composts  made  ft-om 
various  combinations  of  materials, 
including  yard  trimmings,  leaves,  grass 
clippings,  and  food  wastes.  The 
Composting  Council  publishes  these 
standards  in  an  operating  guide  for 
composting  facilities  entitled,  "Test 
Methods  for  Examination  of  Composting 
and  Compost."  The  guide  also  provides 
standards  for  the  suitability  of  different 
types  of  composts  made  for  different 
applications,  depending  on  the  compost 
mix. 

Section  F-5.  Plastic  Lumber 
Landscaping  Timbers  and  Posts 
Containing  Recovered  Materials 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  F-5a,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing  plastic 
lumber  landscaping  timbers  and  posts 
containing  recovered  materials. 

Table  F-5a.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Plastic  Lumber  Landscaping 
Timbers  and  Posts 


Material 

Post  con- 
sumer 
content 

(%) 

Total  re- 
covered 
materials 
content 

(%) 

hdpe 

Mixed  Plastics/Saw- 
dust   

HDPE/Fiberglass  

Other  mixed  resins  ... 

25-100 

50 
75 

50-100 

75-100 

100 

95 

95-100 

Note:  EPA's  recommendations  do  not  pre- 
clude a  procuring  agency  from  purchasing 
wooden  landscaping  timtjers  and  posts.  They 
simply  require  that  procuring  agencies,  when 
purchasing  plastic  landscaping  timbers  and 
posts  purchase  these  items  made  with  re<:ov- 
ered  materials  when  the  items  meet  applicable 
specifications  and  performance  requirements. 
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Specifications:  EPA  recommends  that  * 
procuring  agencies  use  the  ASTM 
specifications  referenced  in  Table  F-5b 
for  plastic  lumber  landscaping  timbers 
and  posts. 

Table  F-5b.— Recommended  Speci- 
fications FOR  Plastic  Lumber 
Landscaping  Timbers  and  Posts 


ASTM 

specification 

Title 

number 

D  6108-97  ... 

Standard  Test  Method  for 

Compressive  Properties  of 

Plastic  Lumber. 

D  6109-97  ... 

Standard  Test  Mettiod  for 

Flexural  Properties  of 

Unreinforced  and  Rein- 

forced Plastic  Lumtjer 

D  61 11-97  ... 

Standard  Test  Method  for 

Bulk  Density  and  Specific 

Gravity  of  Plastic  Lumber 

and  Shapes  by  Displace- 

ment. 

D  6112-97  ... 

Standard  Test  Method  for 

Compressive  and  Flexural 

Creep  and  Creep  Rupture 

of  Plastic  Lumber  and 

Shapes. 

0  6117-97  ... 

Standard  Test  Method  for  Me- 

chanical Fasteners  in  Plas- 

tic Lumtjer  and  Shapes. 

recovered  materials  content  levels 
shown  in  Table  G-1  (Revised), 
procuring  agencies  establish  minimum 
content  standards  for  use  in  purchasing 
office  recycling  containers  and  office 
waste  receptacles. 

Table  G-1  (Revised)— Rec- 
ommended Recovered  Materials 
Content  Levels  for  Office  Re- 
cycling Containers  and  Office 
Waste  Receptacles 


Table  G-1  (Revised)— Rec- 
ommended Recovered  Materials 
Content  Levels  for  Office  Re- 
cycling Containers  and  Office 
Waste  Receptacles— Continued 


Product 


Recovered  matenals  (mate- 
hals  and  percent) 


Product 


Office  Recy- 
cling Con- 
tainers and 
Office  Waste 
Receptacles. 


Recovered  materials  (mate- 
rials and  percent) 


Plastic:  20-100 
Postconsumer  Recovered 
Materials. 

Paper:  Refer  to  the  Paper 
Products  Recommenda- 
tions in  Part  A  of  RMAN. 

Steel:  16%  postconsumer 
and  25%-30%  total  re- 
covered materials. 


Notes:  EPA's  recommendations  for  office 
recycling  containers  and  office  v^aste  recep- 
tacles containing  recovered  plastic,  paper,  or 
steel  do  not  preclude  a  procuring  agency  from 
purchasing  containers  or  receptacles  manufac- 
tured from  another  material,  such  as  wood. 
They  simply  require  that  procuring  agencies, 
when  purchasing  office  recycling  containers  or 
office  waste  receptacles  manufactured  from 
plastic,  paper,  or  steel,  purchase  these  items 
made  with  recovered  materials  when  the  items 
meet  applicable  specifications  and  perform- 
ance requirements. 


The  recommended  recovered  matenals  con- 
tent levels  for  steel  in  this  table  reflect  the  fact 
that  the  designated  items  are  made  from  steel 
manufactured  in  a  Basic  Oxygen  Fumace 
(BOF).  Steel  from  the  BOF  process  contains 
25%-30%  total  recovered  materials,  of  which 
16%  is  postconsumer  steel. 

Section  G— 8.  Solid  Plastic  Binders, 
Plastic  Clipboards.  Plastic  File  Folders, 
Plastic  Clip  Portfolios,  and  Plastic 
Presentation  Folders  Containing 
Recovered  Plastic 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  G— 8,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  solid  plastic 
binders,  plastic  clipboards,  plastic  file 
folders,  plastic  clip  portfolios,  and 
plastic  presentation  folders  containing 
recovered  materials. 


Part  G.  Non-Paper  Office  Products 

Section  G-1  (Revised).  Office  Recycling 
Containers  and  Office  Waste 
Receptacles 

Preference  Program:  EPA 
recommends  that,  based  on  the 

Table  G-8.— Recommended  Recovered  Materials  Content  Levels  for  Solid  Plastic  Binders,  Clipboards,  File 

Folders,  Clip  Portfolios,  and  Presentation  Folders 


Product 


Solid  plastic  binders 


Material 


Plastic  clipboards 


Plastic  file  folders 

Plastic  clip  portfolios  

Plastic  presentation  folders 


HDPE  

PE 

PET  

Misc.  Plastics 

HDPE  

PS 

Misc.  Plastics 

HDPE  

HDPE  

HDPE  


Postconsumer 
content 

(%) 


-i 

I    Total  recov- 
ered matenals 
content 
(%) 


90 
30-50 
100 
80 
90 
50 
15 
90 
90 
90 


90 

30-50 

100 

80 

90 

50 

15-80 

90 

90 

90 


Note:  EPA's  recommendations  do  not  preclude  a  procuring  agency  from  purchasing  binders,  clipboards,  file  folders,  clip  portfolios,  or  presen- 
tation folders  made  from  another  material,  such  as  paper.  They  simply  require  that  procunng  agencies,  when  purchasing  these  items  made  from 
solid  plastic,  purchase  them  made  with  recovered  plastics  when  these  items  meet  applicable  specifications  and  performance  requirements.  For 
EPA's  recommendations  for  purchasing  pressboard  binders  and  paper  file  folders  containing  recovered  matenals,  see  table  A-lc  in  the  Paper 
Products  RMAN  (61  FR  26986,  May  29.  1996).  See  Table  G-3  in  RMAN  I  for  EPA's  recommendations  for  purchasing  plastic-covered  binders 
containing  recovered  materials. 


Specifications:  EPA  did  not  identify 
any  specifications  for  solid  plastic 
binders,  clipboards,  file  folders,  clip 
portfolios,  and  presentation  folders. 


EPA  recommends  that  procuring 
agencies  ensure  that  there  is  no 
language  in  their  specifications  for  these 
items  that  would  preclude  or  discourage 


the  use  of  products  containing 
recovered  materials. 
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Part  H.  Miscell  meous  Products 
Section  H-2.  Sorbents 


Preference  P^gram 
recommends 
recovered  matetial 
shown  in  Table 
agencies  establ 
standards  for 
materials  for 
clean-ups  and 
bedding. 


EPA 
based  on  the 
s  content  levels 
H-2a,  procuring 
sh  minimum  content 
in  purchasing  sorbent 
in  oil  and  solvent 
OT  use  as  animal 


u  ie 
use 


Table  H-2a.— Recommended  Re- 
covered Materials  Content  Lev- 
els FOR  Sorbents  Used  in  Oil 
AND  Solvents  Clean-ups  and  for 
Use  as  Animal  Bedding— Contin- 
ued 


EPA  recommends  that  procuring 
agencies  use  the  ASTM  specifications  in 
Table  H-2b  when  procuring  sorbents  for 
use  on  oil  and  solvent  clean-ups. 

Table  H-2b.— ASTM  Specifications 
for  Absorbents  and  Adsorbents 


Table     H-2a 
covered 

ELS    FOR 

AND  SOLVENJTS 

USE  AS  ANWAL 


—Recommended    Re- 

M>^TERiALS  Content  Lev- 

SpRBENTS  Used  in  Oil 

Clean-ups  and  for 

Bedding 


Total  re- 

Postconsumer 

covered 

Material 

content 

materials 

(%) 

content 
(%) 

Oltier  Organlcs/ 

Multi-Materials 

100 

Material 


Postconsumer 
content 

(%) 


Paper  .., 
Textiles 
Plastics 
Wood  ... 


Total  re- 
covered 
materials 
content 
(%) 


90-100 
9&-100 


100 
95-100 
25-100 

100 


Notes:  "Wood"  includes  materials  such  as 
sawdust  and  lumber  mill  trimmings.  Examples 
of  "other  organics '  include,  but  are  not  limited 
to,  peanut  hulls  and  com  stover.  An  example 
of  "multi-material"  sortients  would  include,  but 
not  be  limited  to,  a  polymer  and  cellulose  fiber 
combination. 

EPA's  recommendations  do  not  preclude  a 
procuring  agency  from  purchasing  sort)ent6 
made  from  other  materials.  They  simply  re- 
quire that  procuring  agencies,  when  pur- 
chasing sorbents  made  from  paper,  wood,  tex- 
tiles, plastics,  or  other  organic  materials,  pur- 
chase them  made  with  recovered  materials 
when  these  items  meet  applicable  specifica- 
tions and  performance  requirements. 

Specifications:  EPA  recommends  that 
procuring  agencies  ensure  that  there  is 
no  language  in  their  specifications  for 
sorbents  that  would  preclude  or 
discourage  the  use  of  products 
containing  recovered  materials. 


ASTM  speci- 
fication num- 
ber 

Title 

F  716-81  ...... 

F  71&-82  

Standard  Method  of  Testing 

Sorbent  Perfomriance  of 

Adsortsents. 
Standard  Method  of  Testing 

Sorbent  Perfomiance  of 

Absortjents. 

Section  H-3.  Industrial  Drums 
Containing  Recovered  Steel,  Plastic,  and 
Paper 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-3,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  steel,  plastic,  or 
fiber  industrial  drums  containing 
recovered  materials.  EPA  further 
recommends  that  procuring  agencies 
reuse  drums,  purchase  or  use 
reconditioned  drums,  or  prociue  drum 
reconditioning  services,  whenever 
feasible. 


Table  H-3 

—Recommended  Recovered  Materials  Content  Levels  for  Steel,  Plastic,  and 

Fiber  Industrial  Drums 

Produci 

Matenal 

Postconsumer 
content 

(%) 

Total  recovered 
materials  content 

{%) 

Steel  drums 

Steel  

HDPE  

Paper  

16 

30-100 

100 

25-30 

Plastic  drums  .... 

30-100 

Fiber  drums 

100 

EPA's  recohimendation 

wtien  purchasing  sti «!.  plastic 
performance  require  nents 

The  recommendej 
Basic  Oxygen  Furnace 


does  not  preclude  a  procuring  agency  from  purchasing  another  type  of  Industrial  drum.  It  simply  requires  that  procuring  agencies, 
or  fiber  Industrial  dnjms,  purchase  these  items  made  with  recovered  materials  when  these  items  meet  applicable  specifications  and 

recovered  matenals  content  levels  for  steel  in  this  table  reflect  the  fact  that  the  designated  items  are  made  from  steel  manufactured  in  a 
(BOF)  Steel  from  the  BOF  process  contains  25%-30%  total  recovered  materials,  of  which  16%  is  postconsumer  steel. 


Specification  s 
specifications 
drums 
EPA  notes  that 


contain!  ig 


contaming 
applicable  U.S 
Transportation 
packaging 
Additionally 
Freight  Traffic 
specifications 
transport  goods 
the  use  of  ind 
recovered  matetials 


EPA  is  not  aware  of 
^nique  to  industrial 
recovered  materials, 
ndustrial  drums 
reco  I'ered  materials  can  meet 
Department  of 
specifications  for 
hazardous  materials. 
National  Motor 
Association 

containers  used  to 
via  truck  do  not  prohibit 
al  drums  containing 


f  )r  I 


u!  tna 


establish  minimum  content  standards 
for  use  in  purchasing  awards  and 
plaques  containing  recovered  materials. 

Table  H-4. — Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Awards  and  Plaques  Con- 
taining Recovered  Materials 


Table  H-4.— Recommended  Recov- 
ered Materials  Content  Levels 
for  Awards  and  Plaques  Con- 
taining Recovered  Materials— 
Continued 


Section  H-4.  A  vards  and  Plaques 

Program:  EPA 
,  based  on  the 
materials  content  levels 

H— 4,  procuring  agencies 


Preference 
recommends 
recovered 
shown  in  Table 


Material 

Postconsumef 
content 

Co) 

Total  re- 
covered 
materials 
content 
(%) 

Glass 

Wood  

75-100 

too 

100 

Paper  

40-100 

40-100 

Total  re- 

Postconsumer 

covered 

Material 

content 

materials 

(%) 

content 

(%) 

Plastic  and  Plastic/Wood 

Composite  

50-100 

95-100 

Note:  ERA'S  recommendations  do  not  preclude  a  procunng 
agency  from  purchasing  awards  or  plaques  made  from  other 
matenals.  Tr>ey  simply  require  that  procuring  agerKies.  when 
purchasing  awards  or  plaques  made  from  paper,  wood, 
glass,  or  plastics/plastic  composites,  purchase  them  made 
with  recovered  materials  when  these  items  meet  applicable 
specifications  and  performance  requirements. 

Specifications:  EPA  is  not  aware  of 
specifications  or  standards  for  awards  or 
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plaques  containing  recovered  materials. 
EPA  recommends  that  procuring 
agencies  ensure  that  there  is  no 
language  in  their  specifications  for 
awards  and  plaques  that  would 
preclude  or  discourage  the  use  of 
products  containing  recovered 
materials. 

Section  H-5..Mats 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-5,  prociu"ing  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  mats  containing 
recovered  materials. 


Table  H-5.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Mats 


Material 

Postconsumer 

content 

{%) 

Total  re- 
covered 
materials 
content 
(%) 

Rubber  

Plastic  

Rubber/Plastic 
Composite  

75-100 
10-100 

100 

85-100 
100 

100 

Note:EPA's  recommendations  do  not  pre- 
clude a  procuring  agency  from  purctiasing 
mats  made  from  other  materials.  They  simply 
require  that  procuring  agencies,  when  pur- 
chasing mats  made  from  rubber  and/or  plastic, 
purchase  them  made  with  recovered  materials 
when  these  items  meet  applicable  specifica- 
tions and  performance  requirements.  When 
purcha*ig  mats  with  steel  or  aluminum  link- 
ages, the  Agency  recommends  that  these  link- 
ages also  contain  recovered  materials. 


Specifications:  EPA  is  not  aware  of 
specifications  or  standards  for  mats 
containing  recovered  materials.  EPA 
recommends  that  procuring  agencies 
ensure  that  there  is  no  language  in  their 
specifications  for  mats  that  would 
preclude  or  discourage  the  use  of 
products  containing  recovered 
materials.  EPA  is  aware  of  one  ASTM 
specification  for  wrestling  mats,  but 
does  not  believe  that  this  type  of  mat  is 
purchased  in  appreciable  quantities  by 
procuring  agencies. 

Section  H-6.  Manual-Grade  Strapping 
Containing  Recovered  Steel  and  Plastic 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
showm  in  Table  H-6a,  procuring 
agencies  establish  minimum  content 
standards  for  use  in  purchasing  manual- 
grade  strapping  containing  recovered 
materials. 


Table  H-€a.— Recommended  Recovered  Materials  Content  Levels  for  Manual-Grade  Polyester, 

Polypropylene,  and  Steel  Strapping 


Product 


Polyester  strapping  

Polypropylene  strapping 
Steel  strapping  


Postconsumer 
content 

(%) 


Total  recov- 
ered mate- 
rials content 
(%) 


50-65 


16 

67 


50-85 

10-40 

25-30 

100 


Notes:  EPA's  recommendations  do  not  preclude  a  procuring  agency  from  purchasing  another  type  of  strapping,  such  as  nylon.  They  simply  re- 
quire that  procuring  agencies,  when  purchasing  polyester,  polypropylene,  or  steel  manual-grade  strapping,  purchase  these  items  made  with  re- 
covered materials  when  these  items  meet  applicable  specifications  and  perfonnance  requirements. 

The  recommended  recovered  materials  content  levels  for  steel  in  this  table  reflect  the  fact  that  the  designated  items  can  be  made  from  steel 
manufactured  in  either  a  Basic  Oxygen  Furnace  (BOF)  or  an  Electric  Arc  Fumace  (EAF).  Steel  from  the  BOF  process  contains  25%-30%  total 
recovered  materials,  of  which  16%  is  postconsumer  steel.  Steel  from  the  EAF  process  contains  a  total  of  100%  recovered  steel,  of  which  67%  is 
postconsumer. 


Specifications:  EPA  is  not  aware  of 
specifications  unique  to  strapping 
containing  recovered  materials.  EPA 
notes  that  strapping  containing 
recovered  materials  can  meet  the  ASTM 
strapping  specifications  and  selection 
guide  listed  in  Table  H-6b. 

Table  H-6b.— Recommended  ASTM 
Specifications  and  Guide  for 
Strapping 


ASTM  speci- 
fication/guide 
number 

Title 

ASTM  3953  .. 

ASTM  D 
3950. 

ASTM  D 
4675. 

Standard  Specification  for 

Strapping,  Flat  Steel  and 

Seals. 
Standard  Specification  for 

Strapping,  Nonmetallic  (and 

Joining  Methods). 
Standard  Guide  for  Selection 

and  Use  of  Flat  Strapping 

Materials. 

Section  H-7.  Signage 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shovwi  in  Table  H-7,  procuring  agencies 
establish  ininimum  content  standards 
for  use  in  purchasing  plastic  signs  for 
non-road  applications  [e.g.,  building 
signs,  trail  signs)  emd  aluminum  signs 
for  roadway  or  non-road  applications 
containing  recovered  materials.  EPA 
also  recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-7,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  sign  supports  and 
posts  containing  recovered  plastic  or 
steel. 


Table  H-7.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Signs  Containing  Recovered 
Plastic  or  Aluminum  and  Sign 
Posts/Supports  Containing  Re- 
covered Plastic  or  Steel 


Item/material 


Plastic  signs 

Aluminum  signs 
Plastic  sign 

posts/supports 
Steel  sign  posts/ 

supports  


Postconsumer 

content 

(%) 


Total  re- 
covered 
matenals 
content 
(%) 


80—100 
25 

80-100 

16 
67 


80-100 
25 

80-100 

25-30 
100 


NotesiPlastic  signs  and  sign  posts  are  rec- 
ommended tor  nonroad  applications  only  such 
as.  but  not  limited  to,  railway  signs  in  parks 
and  direcfional/infomiationai  signs  in  buildings. 
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tent  levels  for  ste  s 
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steel  manuiacturfd 
Furnace  (BOF) 
(EAF).  Steel  fron 
25%-30%  total 
16%  is  postconiume 
EAF  process  cor  tains 
ered  steel,  of  whi:h 

ERA'S  recomm  sndations 
procuring  agenc) 
sign  posts  made 
simply  require 
purchasing  signs 
minum  or  sign 
steel,   purchase 
materials  when 
specifications  anc 


recovered  materials  con- 
in  this  table  reflect  the  fact 
items  can  be  made  from 
in  either  a  Basic  Oxygen 
Dr  an  Electric  Arc  Fumace 
the  BOF  process  contains 
recovered  materials,  of  which 
r  steel.  Steel  from  the 
a  total  of  100%  recov- 
67%  is  postconsumer. 

do  not  preclude  a 

from   purchasing   signs  or 

from  other  materials.  They 

procuring  agencies,  when 

made  from  plastic  or  alu- 

josts  made  from  plastic  or 

them   made  with   recovered 

hese  items  meet  applicable 

performance  requirements. 


performance  requirements  can  be  found 
in  the  "Manual  on  Uniform  Traffic 
Control  Devices,"  which  is  published  by 
the  Federal  Highway  Administration. 
Applicable  portions  of  this  manual  have 
been  placed  in  the  RCRA  public  docket 
for  the  proposed  CPG/RMAN  III  notices. 

[FR  Doc.  00-1068  Filed  1-18-00;  8:45  am] 
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EPA  is  not  aware  of 
non-road  signs 
recdvered  materials. 
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lor,  strength,  and 
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Wednesday, 
January  19,  2000 


Part  VI 


Department  of  The 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Emergency  Rule  To  List  the  Santa 
Barbara  County  Distinct  Population  of  the 
California  Tier  Salamander  as 
Endangered;  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlfe  Service 
50  CFR  Parti: 

RIN  1018-AF81 

Endangered  ahd  Threatened  Wildlife 
and  Plants;  Emergency  Rule  To  List 
the  Santa  Barl>ara  County  Distinct 
Population  of  the  California  Tiger 
Salamander  ai  Endangered 


AGENCY:  Fish  a^d 

Interior. 

ACTION:  EmergAncy 


summary:  We 

Service  (S 
to  emergency  1 
County  Distinc  t 
Segment  (DPS 
salamander 
as  endangered 
Species  Act  of 
Of  14 
associated 
destroyed  or 
degradation  in 
to  convert 
to  intensive 
developed  and 
these  losses 
constitute  an 
significant  and 
well-being  of 
DPS  of  the 
we  find  that 
necessary.  Thi 
Federal  protect  i 
for  a  period  of 
rule  to  list  the 
DPS  of  the 
published  com 
emergency  ru 
Federal  Registi  r 
section. 


documei  ted 
upliind; 
hi  ive 


;  anl 


tie; 


DATES:  This 
effective  January 
September  15 
ADDRESSES 
rule  is  aval 
appointment, 
hours  at  the  U 
Service,  Ventura 
Office,  2493  Pc  rtola 
Ventura,  Califqmia 


Th3 
ilabl ; 


Wildlife  Service, 
rule. 


the  Fish  and  Wildlife 
erviqe),  exercise  our  authority 
St  the  Santa  Barbara 
Vertebrate  Population 
of  California  tiger 
(A  nbystoma  calif orniense), 
under  the  Endangered 
1973,  as  amended  (Act), 
breeding  sites  and 
s,  half  have  been 
suffered  severe 
the  last  18  months.  Plans 
add:  tional  sites  from  grazing 
ag  iculture  are  being 
implemented.  Because 
planned  conversions 
e|nergency  posing  a 
imminent  risk  to  the 
Santa  Barbara  County 
Cal  fomia  tiger  salamander, 
en  lergency  listing  is 

emergency  rule  provides 
on  pursuant  to  the  Act 
240  days.  A  proposed 
>anta  Barbara  County 
California  tiger  salamander  is 
urrently  with  this 
in  this  same  issue  of  the 
r  in  the  proposed  rule 


en^ergency  rule  becomes 
19,  2000  and  expires 

pooo. 

complete  file  for  this 
for  inspection,  by 
c  uring  normal  business 
5.  Fish  and  Wildlife 
Fish  and  Wildlife 
Road,  Suite  B, 
93003. 


FOR  FURTHER  IN  FORMATION  CONTACT: 
Grace  McLaugl  ilin  or  Carl  Benz,  Ventura 
Fish  and  Wild!  ife  Office,  at  the  address 
listed  above  (t(  lephone:  805/644-1766; 
facsimile:  805/544-3958). 
SUPPLEMENTAR' '  INFORMATION: 


Background 

The  California 
first  described 
Ambystoma  ci 


tiger  salamander  was 
is  a  distinct  species, 
iforniense,  by  Gray  in 


1853  firom  specimens  collected  in 
Monterey  (Grinnell  and  Camp  1917). 
Storer  (1925)  and  Bishop  (1943) 
likewise  considered  the  California  tiger 
salamander  as  a  distinct  species. 
However,  Duim  (1940),  Gehlbach 
(1967),  and  Frost  (1985)  considered  the 
California  tiger  salamander  a  subspecies 
[Ambystoma  tigrinum  californiense) 
that  belonged  within  the  A.  tigrinum 
complex.  Based  on  recent 
morphological  and  genetic  work, 
geographic  isolation,  and  ecological 
differences  among  the  members  of  the 
A.  tigrinum  complex,  the  California  tiger 
salamander  is  considered  to  be  a 
distinct  species  (Shaffer  and  Stanley 
1991;  Jones  1993;  Shaffer  and  McKnight 
1996;  Irschick  and  Shaffer  1997).  The 
California  tiger  salamander  was 
recognized  as  a  distinct  species  in  the 
November  21,  1991,  Animal  Notice  of 
Review  (56  FR  58804). 

The  California  tiger  salamander  is  a 
large,  stocky,  terrestrial  salamander  with 
a  broad,  rounded  snout.  Adults  may 
reach  a  total  length  of  207  millimeters 
(mm)  (8.2  inches  (in)),  with  males 
generally  averaging  about  200  mm  (8  in) 
in  total  length  and  females  averaging 
about  170  mm  (6.8  in)  in  total  length. 
For  both  sexes,  the  average  snout-vent 
length  is  approximately  90  mm  (3.6  in). 
The  small  eyes  have  black  irises  and 
protrude  from  the  head.  Coloration 
consists  of  white  or  pale  yellow  spots  or 
bars  on  a  black  background  on  the  back 
and  sides.  The  belly  varies  from  almost 
uniform  white  or  pale  yellow  to  a 
variegated  pattern  of  white  or  pale 
yellow  and  black.  Males  can  be 
distinguished  from  females,  especially 
during  the  breeding  season,  by  their 
swollen  cloacae  (a  common  chamber 
into  which  the  intestinal,  lu-inary.  and 
reproductive  canals  discharge),  more 
developed  tail  fins,  and  larger  overall 
size  (Stebbins  1962;  Loredo  and  Van 
Vuren  1996). 

California  tiger  salamanders  are 
restricted  to  California,  and  their  range 
does  not  overlap  with  any  other  species 
of  tiger  salamander  (Stebbins  1985). 
Within  California,  the  Santa  Barbara 
County  population  is  separated  by  the 
Coast  Ranges,  particularly  the  La  Panza 
and  Sierra  Madre  Ranges,  and  the 
Carrizo  Plain  from  the  closest  other 
population,  which  extends  into  the 
Temblor  Range  in  eastern  San  Luis 
Obispo  and  western  Kern  Counties 
(Shaffer,  et  al.  1993). 

The  California  tiger  salamander 
inhabited  low  elevation,  below  300 
meters  (m)  (1000  feet  (ft)),  vernal  pools 
and  seasonal  ponds  and  the  associated 
coastal  scrub,  grassland,  and  oak 
savannah  plant  commimities  of  the 
Santa  Maria,  Los  Alamos,  and  Santa  Rita 


Valleys  in  western  Santa  Barbara 
County  (Shaffer,  et  al.  1993;  Sam  Sweet, 
University  of  California,  Santa  Barbara, 
in  litt.  1993,  1998a).  Although  California 
tiger  salamanders  still  exist  across  most 
of  their  historic  range  in  Santa  Barbara 
County,  the  habitat  available  to  them 
has  been  reduced  greatly.  The  ponds 
available  to  the  salamanders  for 
breeding  have  been  degraded  and 
reduced  in  number  and  the  associated 
upland  habitats  inhabited  by 
salamanders  for  most  of  thefr  life  cycle 
have  been  degraded  and  reduced  in  area 
through  changes  in  agriculture 
practices,  urbanization,  building  of 
roads  and  highways,  chemical 
applications,  and  overgrazing  (Gira  et  al. 
1999;  S.  Sweet,  in  litt.  1993,  1998a,b). 

Subadult  and  adult  California  tiger 
salamanders  spend  much  of  their  lives 
in  small  mammal  biurows  found  in  the 
upland  component  of  their  habitat, 
particularly  those  of  ground  squirrels 
and  pocket  gophers  (Loredo  and  Van 
Vuren  1996,  Trenham  1998a).  During 
estivation  (a  state  of  dormancy  or 
inactivity  in  response  to  hot,  dry 
weather),  California  tiger  salamanders 
eat  very  little  (Shaffer,  et  al.  1993).  Once 
fall  and  winter  rains  begin,  they  emerge 
from  these  retreats  on  nights  of  high 
relative  humidity  and  during  rains  to 
feed  and  to  migrate  to  the  breeding 
ponds  (Stebbins  1985,  1989;  Shaffer,  et 
al.  1993).  The  salamanders  breeding  in 
and  living  around  a  pool  or  seasonal 
ponds,  constitute  a  local  subpopulation. 
The  rate  of  natural  movement  of 
salamanders  among  subpopulations 
depends  on  the  distance  between  the 
ponds  or  complexes  and  on  the 
intervening  habitat  (e.g.,  salamanders 
may  move  more  quickly  through 
sparsely  covered  and  more  open 
grassland  versus  more  densely  vegetated 
scrublands). 

Adults  may  migrate  up  to  2  kilometers 
(km)  (1.2  miles  (mi))  from  summering  to 
breeding  sites.  The  distance  from 
breeding  sites  may  depend  on  local 
topography  and  vegetation,  the 
distribution  of  ground  squirrel  or  other 
rodent  burrows,  and  climatic  conditions 
(Stebbins  1989,  Hunt  1998).  In  Santa 
Barbara  County,  juvenile  California  tiger 
salamanders  have  been  trapped  over  360 
m  (1,200  ft)  while  dispersing  from  their 
natal  (birth)  pond  (Ted  Mullen,  Science 
Applications  International  Corporation 
(SAIC),  personal  communication,  1998), 
and  adults  have  been  found  along  roads 
over  2  km  (1.2  mi)  from  breeding  ponds 
(S.  Sweet,  in  litt.  1998a).  Migration  is 
concentrated  during  a  few  rainy  nights 
early  in  the  winter,  with  males 
migrating  before  females  (Twitty  1941; 
Shaffer,  et  al.  1993;  Loredo  and  Van 
Vuren  1996;  Trenham  1998b).  Males 
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usually  remain  in  the  ponds  for  an 
average  of  about  6  to  8  weeks,  while 
females  stay  for  approximately  1  to  2 
weeks.  In  diry  years,  both  sexes  may  stay 
for  shorter  periods  (Loredo  and  Van 
Vuren  1996,  Trenham  1998b).  Although 
most  marked  salamanders  have  been 
recaptured  at  the  pond  where  they  were 
initially  captured,  in  one  study 
approximately  20  percent  were 
recaptured  at  different  ponds  (Trenham 
1998b).  As  with  migration  distances,  the 
number  of  ponds  used  by  an  individual 
over  its  lifetime  will  be  dependent  on 
landscape  features. 

Female  California  tiger  salamanders 
mate  and  lay  their  eggs  singly  or  in 
small  groups  (Twitty  1941;  Shaffer,  et  al. 
1993).  The  number  of  eggs  laid  by  a 
single  female  ranges  from  approximately 
400  to  1,300  per  breeding  season 
(Trenham  1998b).  The  eggs  typically  are 
attached  to  vegetation  near  the  edge  of 
the  breeding  pond  (Storer  1925,  Twitty 
1941),  but  in  ponds  with  no  or  limited 
vegetation,  they  may  be  attached  to 
objects  (rocks,  boards,  etc.)  on  the 
bottom  (Jennings  and  Hayes  1994).  After 
breeding,  adults  leave  the  pond  and 
typically  return  to  smeill  mammal 
burrows  (Loredo  et  al.  1996;  Trenham 
1998a),  although  they  may  continue  to 
come  out  nightly  for  approximately  the 
next  2  weeks  to  feed  (Shaffer,  et  al. 
1993). 

Eggs  hatch  in  10  to  14  days  with 
newly  hatched  larvae  ranging  from  11.5 
to  14.2  mm  (0.45  to  0.56  in)  in  total 
length.  Larvae  feed  on  algae,  small 
crustaceans,  and  mosquito  larvae  for 
about  6  weeks  after  hatching,  when  they 
switch  to  larger  prey  (P.R.  Anderson 
1968).  Larger  larvae  have  been  known  to 
consume  smaller  tadpoles  of  Pacific 
treefrogs  (Hyla  regilla)  and  California 
red-legged  frogs  {Rana  aurora)  as  well  as 
many  aquatic  insects  and  other  aquatic 
invertebrates  (J.D.  Anderson  1968;  P.R. 
Anderson  1968).  Captive  salfmaanders 
appear  to  locate  food  by  vision  and 
olfaction  (smell)  (J.D.  Anderson  1968). 

Amphibian  larvae  must  grow  to  a 
critical  minimum  body  size  before  they 
can  metamorphose  (change  into  a 
different  physical  form)  to  the  terrestried 
stage  (Wilbur  and  Collins  1973).  Feaver 
(1971)  found  that  California  tiger 
salamander  larvae  metamorphosed  and 
left  the  breeding  ponds  60  to  94  days 
after  the  eggs  had  been  laid,  with  larvae 
developing  faster  in  smaller,  more 
rapidly  drying  ponds.  The  longer  the 
ponding  duration,  the  larger  the  larvae 
and  metamorphosed  juveniles  are  able 
to  grow.  The  larger  juvenile  amphibians 
grow,  the  more  likely  they  are  to  survive 
and  reproduce  (Semlitsch  et  al.  1988; 
Morey  1998). 


In  the  late  spring  or  early  summer, 
before  the  ponds  dry  completely, 
metamorphosed  juveniles  leave  the 
ponds  and  enter  small  mammal  burrows 
after  spending  up  to  a  few  days  in  mud 
cracks  or  tunnels  in  moist  soil  near  the 
water  (Zeiner  et  al.  1988;  Shaffer,  et  al. 
1993;  Loredo  et  al.  1996).  Like  the 
adults,  juveniles  may  emerge  from  these 
retreats  to  feed  during  nights  of  high 
relative  humidity  (Storer  1925;  Shaffer, 
et  al.  1993)  before  settling  in  their 
selected  estivation  sites  for  the  dry 
summer  months. 

Many  of  the  pools  in  which  California 
tiger  salamanders  lay  eggs  do  not  retain 
water  long  enough  to  support  successful 
metamorphosis.  Generally,  10  weeks  is 
required  to  allow  sufficient  time  to 
metamorphose.  The  larvae  will 
desiccate  (dry  out  and  perish)  if  a  site 
dries  before  larvae  complete 
metamorphosis  (P.R.  Anderson  1968. 
Feaver  1971).  Pechmann  et  al.  (1989) 
found  a  strong  positive  correlation  with 
ponding  duration  and  total  number  of 
metamorphosing  juveniles  in  five 
salamander  species.  In  one  study, 
successful  metamorphosis  of  California 
tiger  salamanders  occurred  only  in 
larger  pools  with  longer  ponding 
diu-ations  (Feaver  1971),  which  is 
typical  range-wide  (Jennings  and  Hayes 
1994).  Even  though  there  is  little 
difference  in  the  number  of  pools  used 
by  salamanders  between  wet  and  dr\' 
years,  pool  duration  is  the  most 
important  factor  to  consider  in  relation 
to  persistence  and  survival  (Feaver 
1971;  Shaffer,  et  al.  1993;  Seymour  and 
Westphal  1994, 1995). 

Lifetime  reproductive  success  for 
California  and  other  tiger  salamanders  is 
typically  low,  with  fewer  than  30 
metamorphic  juveniles  per  breeding 
female.  While  individuals  may  survive 
for  more  than  10  years,  many  may  breed 
only  once,  and,  in  some  populations, 
less  than  5  percent  of  marked  juveniles 
survive  to  become  breeding  adults 
(Trenham  1998b).  With  such  low 
recruitment,  isolated  subpopulations 
can  decline  greatly  from  unusual, 
randomly  occurring  natural  events  as 
well  as  from  human-caused  factors  that 
reduce  breeding  success  and  individual 
survival.  Factors  that  repeatedly  lower 
breeding  success  in  isolated  ponds  that 
are  too  far  from  other  ponds  for 
migrating  individuals  to  replenish  the 
population  can  quickly  drive  a  local 
population  to  extinction. 

Distinct  Vertebrate  Population  Segment 

The  evidence  supports  recognition  of 
Santa  Barbara  County  California  tiger 
salamanders  as  a  DPS  for  purposes  of 
listing,  as  defined  in  our  February  7, 
1996,  Policy  Regarding  the  Recognition 


of  Distinct  Vertebrate  Population 
Segments  (61  FR  4722).  The  definition 
of  "species"  in  section  3(16)  of  the  Act 
includes  "any  distinct  population 
segment  of^ny  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
mature."  When  listing  a  population 
under  the  Act  as  a  DPS,  three  elements 
are  considered:  (1)  The  discreteness  of 
the  population  segment  in  relation  to 
the  remainder  of  the  species  to  which  it 
belongs;  (2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs;  and  (3)  the  population 
segment's  conservation  status  in  relation 
to  the  Act's  standards  for  listing  (i.e.,  is 
the  population  segment,  when  treated  as 
if  it  were  a  species,  endangered  or 
threatened?)  (61  FR  4722). 

The  DPS  of  California  tiger 
salamanders  in  Santa  Barbara  County  is 
discrete  in  relation  to  the  remainder  of 
the  species  as  a  whole.  The  DPS  is 
geographically  isolated  and  separate 
from  other  California  tiger  salamanders; 
no  mixing  of  the  population  with  other 
California  tiger  salamander  populations 
occurs.  As  detailed  below,  this  finding 
is  supported  by  an  evaluation  of  the 
species'  genetic  variability. 

Genetic  analyses  of  the  California 
tiger  salamander  suggest  that  levels  of 
interchange  among  populations  are  very 
low,  and  that  populations  or 
subpopulations  are  genetically  isolated 
from  one  another  (Jones  1993;  Shaffer,  et 
al.  1993).  Allozyme  variation  (distinct 
types  of  enzymes  (proteins)  in  the  cells, 
which  are  formed  from  an  individual's 
inherited  genes)  and  mitochondrial 
DNA  sequence  data  indicate  the 
existence  of  at  least  seven  genetically 
distinct  California  tiger  salamander 
populations  (Shaffer,  et  al.  1993). 
Although  die  allozyme  variation 
reported  by  Shaffer,  et  al.  (1993)  is  quite 
lew,  it  does  indicate  patterns  of 
geographic  isolation.  Probably  because 
of  this  isolation,  the  population  in  Santa 
Barbara  County  is  one  of  the  two  most 
genetically  distinct,  and  these 
salamanders  are  more  similar  to 
California  tiger  salamanders  on  the 
eastern  side  of  the  Central  Valley  than 
to  those  in  the  closest  populations 
found  in  the  Temblor  Range  (Shaffer,  et 
al.  1993).  The  populations  in  the 
Temblor  Range  are  about  67.5  km  or  44 
mi  by  air,  from  the  Santa  Barbara 
County  population,  while  the  eastern 
Central  Valley  populations  are  200  km     - 
or  128  mi  by  air,  across  mountain 
ranges,  an  arid  plain,  and  the  Central 
Valley,  all  of  which  are  inhospitable 
zones  for  California  tiger  salamanders. 
The  Santa  Barbara  County  population 
may  be  a  relict  population  of  a  much 
more  widespread  group  that  extended 
across  the  area  where  the  Tehachapi  and 
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Transverse  Rar  ges  now  extend.  The 
uplift  of  those  i  anges  changed  the 
terrain  and  the  local  climatic 
conditions,  iso  ating  salamanders  in 
what  is  now  nc  rthwestem  Santa  Barbara 
County.  The  T«  mblor  Range 
salameuiders  a{  pear  to  be  a  more  recent 
extension  from  the  populations  south  of 
San  Francisco  Jay.  The  sequence 
divergence  beti  \/een  the  Santa  Barbara 
County  tiger  sa  amanders  and  other 
samples  from  t  u-oughout  the  species' 
range  is  on  the  order  of  1.7  percent 
(Shaffer,  in  litt.  1998)  or  1.8  percent 
(Shaffer,  et.  al  1993).  Shaffer's 
mitochondrial  DNA  sequence  data 
(Shaffer  and  M  ;Knight  1996,  and 
unpublished  di  ta)  suggest  that  the  seven 
distinct  popula  tions  differ  markedly  in 
their  genetic  cY  aracteristics,  with  Santa 
Barbara  Count>  tiger  salamanders 
having  gene  se(  uences  not  found  in  any 
other  Californii  tiger  salamander 
populations  [S  laffer,  in  litt.  1998). 
California  tiger  salamanders  in  Santa 
Barbara  Count\  may  have  been 
separated  from  the  other  populations  for 
about  1  to  1.5  million  vears  (Shaffer,  et 
al.  1993;  Shaffe  r  and  McKnight  1996;  H. 
Bradley  Shaffei ,  University  of 
California.  Dav  s  (UCD),  in  litt.  1998). 
Shaffer,  et  al.  (  993)  and  Shaffer  [in  litt. 
1998)  suggest  t  lat  differentiation  at  this 
level  is  sufficie  it  to  justify  species-level 
recognition. 

The  Santa  Ba  rbara  County  California 
tiger  salamand(  r  population  is 
biologically  ani  ecologically  significant 
to  the  species.  .  ^s  discussed  above,  the 
Santa  Barbara  (  bunty  population  is 
genetically  dist  net  from  other 
populations  of  California  tiger 
salamanders,  ai  id  individuals  exhibit 
genetic  charact  sristics  not  found  in 
other  Californii  tiger  salamanders.  The 
Santa  Barbara  (  bunty  population  is  also 
significant  in  tl  at  it  constitutes  the  only 
population  of  C  alifomia  tiger 
salamanders  wi  ist  of  the  outer  Coast 
Ranges,  and  it  i;  the  southernmost 
population  of  t  le  species.  The  DPS 
covered  in  this  emergency  rule  is  found 
only  in  Santa  B  irbara  County.  The 
extinction  of  th  3  Santa  Barbara  County 
California  tiger  salamander  population 
would  result  in  the  loss  of  a  significant 
genetic  entity,  I  le  curtailment  of  the 
range  of  the  spe  cies  as  a  whole,  and  the 
loss  of  a  top  pn  dator  in  the  aquatic 
systems  that  Sa  ita  Barbara  County 
California  tiger  salamanders  inhabit. 
Based  on  geogr  iphic  isolation,  the  lack 
of  evidence  of  i  ene  flow  with  other 
populations,  ar  d  marked  genetic 
differentiation,  we  conclude  that  the 
Santa  Barbara  C  bunty  population  of 
California  tiger  salamanders  meets  the 
discreteness  an  i  significance  criteria  in 


our  Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population  Segments 
and  qualifies  as  a  DPS.  We  discuss  the 
Santa  Barbara  County  population's 
conservation  status  below. 

Status  and  Distribution 

Currently,  California  tiger 
salamanders  in  Santa  Barbara  County 
are  found  in  four  discrete  regions  (S. 
Sweet,  in  yitt.'1998a).  Collectively, 
salamanders  in  these  regions  constitute 
a  single  genetic  population  or  DPS, 
reproductively  separate  from  the  rest  of 
the  California  tiger  salamanders  (Jones 
1993;  Shaffer,  et  al.  1993;  Shaffer  and 
McKnight  1996).  Ponds  and  associated 
uplands  in  southwestern  (West  Orcutt) 
and  southeastern  (Bradley-Dominion) 
Santa  Maria  Valley,  Los  Alamos  Valley, 
and  Santa  Rita  Valley  constitute  the  four 
discrete  regions  or  metapopulations 
where  California  tiger  salamanders  now 
exist  in  Santa  Barbara  County  (S.  Sweet, 
in  litt.  1998a).  For  the  purposes  of  this 
rule,  a  metapopulation  is  defined  as  a 
group  of  subpopulations  or  "local 
populations"  linked  by  genetic 
exchange.  Of  14  known  breeding  sites  or 
subpopulations  within  this  DPS,  1  was 
destroyed  in  1998,  the  upland  habitat 
around  3  has  been  converted  into  more 
intensive  agriculture  practices  (i.e. 
vineyards,  gladiolus  fields,  and  row 
crops,  which  may  have  eliminated  the 
salamander  subpopulations),  1  is 
surrounded  by  agriculture  and  urban 
development.  2  are  affected  by 
overgrazing,  4  are  imminently 
threatened  with  conversion  to  vineyards 
or  other  intensive  agriculture  practices, 
and  the  remaining  3  are  in  areas  rapidly 
undergoing  conversion  to  vineyards  and 
row  crops  (Sweet,  et  al.  1998;  Sweet,  in 
litt.  1998;  Santa  Barbara  County 
Planning  and  Development  1998;  Grace 
McLaughlin,  Service,  personal 
observations,  1998).  Thus,  only  6  or  7  of 
13  existing  ponds  potentially  provide 
breeding  habitat  for  viable 
subpopulations  of  Santa  Barbara  County 
California  tiger  salamanders.  Although 
other  breeding  ponds  could  exist  within 
each  of  the  four  metapopulations  noted 
above,  searches  around  extant  localities 
in  the  county,  as  well  as  in  other  areas 
with  suitable  habitat,  have  not 
identified  additional  subpopulations  of 
the  species  (Paul  Collins,  Santa  Barbara 
Museum  of  Natural  History,  in  litt.  1998, 
pers.  comm.  1999;  S.  Sweet,  in  litt. 
1998a).  Four  possible  breeding  ponds  or 
pond  complexes  (three  in  the  Bradley- 
Dominion  area,  one  in  Santa  Rita 
Valley)  have  been  identified  from  aerial 
photography  and  by  finding 
salamanders  on  roads  in  the  vicinity 
(Sweet,  ef  al.  1998)  but  have  not  been 
sampled.  Most  of  the  upland  habitats 


around  the  ponds  have  been  converted 
to  vineyards  or  row  crops  within  the  last 
6  years  (Santa  Barbara  County  Planning 
and  Development  1998).  All  of  the 
known  and  potential  localities  of  the 
California  tiger  salamander  in  Santa 
Barbara  County  are  on  private  lands, 
none  are  protected  by  conservation 
easements  or  agreements,  and  access  is 
limited. 

Previous  Federal  Action 

On  September  18,  1985,  we  published 
the  Vertebrate  Notice  of  Review  (50  FR 
37958),  which  included  the  California 
tiger  salamander  as  a  category  2 
candidate  species  for  possible  future 
listing  as  threatened  or  endangered. 
Category  2  candidates  were  those  taxa 
for  which  information  contained  in  our 
files  indicated  that  listing  may  be 
appropriate  but  for  which  additional 
data  were  needed  to  support  a  listing 
proposal.  The  January  6,  1989,  and 
November  21,  1991,  candidate  notices  of 
review  (54  FR  554  and  56  FR  58804, 
respectively)  also  included  the 
California  tiger  salamander  as  a  category 
2  candidate,  soliciting  information  on 
the  status  of  the  species.  On  February 
21,  1992,  we  received  a  petition  from 
Dr.  H.  Bradley  Shaffer  of  the  University 
of  California,  Davis,  to  list  the  California 
tiger  salamander  as  an  endangered 
species.  We  published  a  90-day  petition 
finding  on  November  19,  1992  (57  FR 
54545),  concluding  that  the  petition 
presented  substantial  information 
indicating  that  listing  may  be  warranted. 
On  April  18,  1994,  we  published  a  12- 
month  petition  finding  (59  FR  18353) 
that  the  listing  of  the  California  tiger 
salamander  was  warranted  but 
precluded  by  higher  priority  listing 
actions.  We  elevated  the  species  to 
category  1  status  at  that  time,  which  was 
reflected  in  the  November  15,  1994, 
Animal  Notice  of  Review  (59  FR  58982). 
Category  1  candidates  were  those  taxa 
for  which  we  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  In  a  memorandum 
dated  November  3,  1994,  from  the  acting 
Assistant  Regional  Director  to  the  Field 
Supervisor,  the  recycled  12-month 
finding  on  the  petition  and  a  proposed 
rule  to  list  the  species  imder  the  Act 
were  given  a  due  date  of  December  15, 
1995.  However,  on  April  10,  1995, 
Public  Law  104-6  imposed  a 
moratorium  on  listings  and  critical 
habitat  designations  and  rescinded  $1.5 
million  from  the  listing  program 
funding.  The  moratorium  was  lifted  and 
listing  funding  was  restored  through 
passage  of  the  Omnibus  Budget 
Reconciliation  Act  on  April  26,  1996, 
following  severe  funding  constraints 
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imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  listing  of  the 
California  tiger  salamander  throughout 
its  range  was  precluded  by  the  need  to 
address  higher  priority  species, 
although  the  status  of  the  entire  species 
is  currently  under  review.  The  decision 
to  emergency  list  this  DPS  of  the 
California  tiger  salamander  is  based  on 
information  contained  in  the  original 
petition,  information  referenced  in  the 
petition,  and  new  information  otherwise 
available  to  the  Service. 

The  processing  of  this  emergency  nde 
conforms  with  oiu  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57114).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well-being  (Priority 
1),  Second  priority  (Priority  2)  is 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  be  funded  separately  from  other 
section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  under 
the  Listing  Priority  Guidance.  This 
emergency  rule  is  a  Priority  1  action  and 
is  being  completed  in  accordance  with 
the  current  Listing  Priority  Guidance. 

Summary  of  Factors  AfiFecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  have  determined  that  the 
Santa  Barbara  County  population  of  the 
California  tiger  salamander  warrants 
classification  as  an  endangered  DPS.  We 
followed  procedures  found  at  section  4 
of  the  Act  (16  U.S.C.  1533)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act.  We  may 
determine  a  species  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Santa  Barbara  County  DPS  of  the 
California  tiger  salamander  (Ambystoma 
califomiense)  are  as  follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

California  tiger  salamanders  now 
occiu  in  scattered  subpopulations 
within  four  isolated  areas  or 
metapopulations  across  the  historic 
range  in  Santa  Barbara  County.  Based  on 
the  topography  and  habitat  type  of  the 
lands  that  have  been  converted  to 
agriculture  and  urban  development,  we 
conclude  that  the  number  of  breeding 
ponds,  the  extent  of  upland  habitats, 
and  the  quality  of  the  remaining  habitats 
have  been  reduced  greatly  since 
Europeans  first  settled  the  region.  While 
those  areas  remained  in  grazing  lands  or 
oil  production,  which  generally  have 
relatively  low  effects  on  the 
subpopulations,  the  species  was 
relatively  secure.  However,  based  on 
aerial  photography  from  the  1930's 
through  the  1990's  (archived  at  the 
Santa  Barbara  County  Department  of 
Planning  and  Development),  the 
conversion  to  intensive  agriculture  and 
urban  developments  has  resulted  in  the 
loss  of  breeding  habitat  from  the 
destruction  or  alteration  of  natural 
vernal  pools  and  seasonal  ponds,  and 
the  loss  of  upland  habitat  used  for 
estivation  and  migration. 

Pools  and  ponds  are  destroyed  when 
they  are  filled  during  grading  and 
leveling  operations  or  deep-ripping. 
Deep-ripping  or  deep  slip  plowing  is  a 
technique  that  uses  a  4-  to  7-foot  deep 
plow  to  break  up  the  hardpan  (layer  of 
dense  soil  or  material  that  prevents 
water  percolation)  or  compacted  soil  to 
allow  water  to  drain  deeper  into  the  soil 
and  prevents  water  retention  or 
ponding.  Alternatively,  seasonal  ponds 
may  be  converted  to  irrigation  ponds, 
which  are  often  managed,  in  ways  that 
are  not  conducive  to  salamander 
survival  (Lawrence  Hunt,  Biological 
Consultant,  in  litt.  1998).  The  repeated 
plowing  and  discing  or  deep-ripping  of 
upland  habitats  can  alter  the  hydrology 
of  the  pools,  thus  destroying  them  (Coe 
1988),  or  can  kill  salamanders  outright 
and  destroy  the  small  mammal  burrow 
systems  in  which  they  live  most  of  the 
year. 

Intensive  agricultural  practices  begem 
in  the  Santa  Maria  River  and  San 
Antonio  Creek  Valleys  over  130  years 
ago  (Elihu  Gevirtz,  Santa  Barbara 
County  Planning  and  Development, 
pers.  comm.  1999),  probably  eliminating 
many  breeding  ponds  and  associated 
upland  habitats.  The  increasingly  rapid 
conversion  of  these  lands  and  those  in 
the  Los  Alamos  and  Santa  Rita  Valleys 
to  intensive  agricultural  practices  is 
characterized  by  the  increase  in  row 
crop  acreage  by  more  than  9,900 


hectares  (ha)  (over  25,000  acres  (ac)) 
since  1986  and  the  installation  of 
approximately  4.000  ha  (10,000  ac)  of 
vineyards  just  since  1996  (Gira  et  al. 
1999).  These  conversions  have  resulted 
in  the  destruction  of  two  breeding 
ponds  (one  Suspected  and  one 
documented)  and  the  grading  of  90  and 
100  percent  of  their  drainage  basins,  and 
the  grading  of  50  to  100  percent  of  the 
drainage  basins  of  five  documented  and 
two  suspected  breeding  ponds  in  the 
last  5  years  (SaiKn^arbara  County 
Plaiming  and  Development  1998).  Six  of 
14  documented  breeding  sites  and 
associated  uplands  have  been  destroyed 
or  severely  affected  since  1996,  and 
there  are  proposals  to  de>ielop  vineyards 
around  4  other  documented  breeding 
pkonds,  leaving  only  4  of  13  remaining 
pond  sites  relatively  ft-ee  from  imminent 
threat  (Hunt  1998;  G.  McLaughlin,  pers. 
obs.  1998;  Santa  Barbara  County 
Planning  and  Development  1998;  Sweet, 
et  al.  1998;  Sweet,  in  litt.  1998).  The 
current  and  potential  threats  to  the 
remaining  ponds  from  agriculture  and 
urbanization  are  discussed  below  by 
region  (West  Orcutt,  Bradley-Dominion, 
Los  Alamos.  Santa  Rita). 

The  known  breeding  sites  in 
southwestern  Santa  Maria  Valley  (west 
of  Highway  101  and  Santa  Maria), 
comprising  the  West  Orcutt 
metapopulation,  are  on  grazing  and 
other  agricultiiral  lands.  Vernal  pools  in 
the  area  have  been  lost  or  adversely 
affected  by  rapid  development  in  the 
Santa  Maria  Valley  (E.  (ievirtz.  pers. 
conun.  1999).  Thirty  years  ago,  a 
housing  development  directly  affected 
one  of  three  documented  breeding  sites 
in  this  metapopulation.  The  two 
remaining  sites  are  sepeirated  by  a 
railroad  that  may  disrupt  migration 
routes  and  reduce  genetic  interchange. 
These  sites  are  also  threatened  by 
overgrazing  (G.  McLaughlin,  pers.  obs. 
1998)  (see  discussion  on  grazing  in 
Factors  C  and  E,  below)  and  potentially 
threatened  by  urban  development  (S. 
Sweet,  in  litt.  1998a;  E.  Gevirtz.  pers. 
comm.  1999). 

Before  1996,  the  four  documented  and 
three  possible  breeding  sites  (Sweet,  et 
al.  1998)  in  southeastern  Santa  Maria 
Valley,  which  constitute  the  Bradley- 
Dominion  metapopulation,  were 
surrounded  by  oil  production  and 
grazing  lands.  Since  1996,  agricultural 
land  conversion  for  vineyards,  vegetable 
row  crops,  and  flowers  has  destroyed 
one  documented  and  one  suspected 
breeding  site,  possibly  extirpated 
salamanders  from  two  other 
documented  sites  and  one  possible 
breeding  site,  and  threatens  the 
remaining  possible  breeding  site  (S. 
Sweet,  in  litt.  1993;  1998a.b).  Although 
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(Gambusia  affinis)  and  sunfish  [Lepomis 
spp.).  The  pools  are  adjacent  to 
Highway  246,  resulting  in  considerable 
road  mortality  of  salamanders  during 
their  breeding  migrations  (S.  Sweet,  in 
litt.  1993,  1998).  Upland  habitats  around 
two  possible  breeding  ponds  northeast 
of  the  latter  were  deep-ripped  in  1998 
in  preparation  for  conversion  to 
vineyards  (L.  Hunt,  in  litt.  1998;  Santa 
Barbara  County  Planning  and 
Development  1998).  The  conversion  to 
vineyard  of  these  areas  is  in  progress  (G. 
McLaughlin,  pers.  obs.  1999),  and  one  of 
the  ponds  has  recently  been  enlarged 
and  deepened  (E.  Gevirtz,  pers.  comm. 
1999;  Jim  Mace,  U.S.  Army  Corps  of 
Engineers,  pers.  comm.  1999).  This 
change  may  make  the  pond  less 
desirable  for  the  California  tiger 
salamander  and  more  likely  to  be 
inhabited  by  exotic  fish,  crayfish,  and 
bullfrogs. 

Oil  production  began  within  the  range 
of  the  salamander  approximately  100 
years  ago,  with  the  discovery  of  oil  in 
the  Solomon  Hills  (within  the  range  of 
the  Los  Alamos  tiger  salamander 
metapopulation).  By  1910,  production 
had  begun  in  the  Santa  Maria  Valley  (E. 
Gevirtz,  pers.  comm.  1999).  Although 
oil  production  is  less  disruptive  to  the 
upland  habitats  than  agriculture,  oil 
sump  ponds,  particularly  those  located 
where  natural  ponds  and  pools  once 
existed,  may  act  as  toxic  sinks.  While 
attracting  salamanders  seeking  breeding 
sites,  these  ponds  may  contain  levels  of 
contaminants  ^at  may  kill  adults,  eggs, 
and  larvae  outright,  or  cause  deformities 
in  the  developing  larvae  thus  precluding 
their  survival  (see  discussion  on 
contaminants  in  Factor  E  of  this 
section).  Also,  the  "burping"'  (release) 
of  hydrogen  sulfide  gas  by  the  wells  can 
acidify  the  ponds  as  the  gas  settles  in 
low-lying  areas,  reducing  the  survival 
rates  of  larvae  and  adults  (S.  Sweet,  in 
litt.  1993). 

The  primary  cause  of  the  reduced 
distribution  of  the  California  tiger 
salamander  in  Santa  Barbara  County  is 
the  conversion  of  native  habitat  to 
intensive  agricultural  practices  and 
urban  development.  In  addition,  the 
largest  remaining  subpopulations  are  in 
areas  most  severely  threatened  by 
human  encroachment  (Shaffer,  et  al. 
1993;  S.  Sweet,  in  litt.  1993;  1998a;  E. 
Gevirtz,  in  litt.  1998).  Besides  direct  loss 
of  habitat,  the  widespread  conversion  of 
land  to  agricultural  and  residential  uses 
has  led  to  the  fragmentation  of  the  range 
of  the  tiger  salamander  and  isolation  of 
remaining  subpopulations  in  Santa 
Barbara  County  (Shaffer,  et  al.  1993;  S. 
Sweet,  in  litt.  1993;  1998a).  Even 
relatively  minor  habitat  modifications, 
such  as  construction  of  roads,  pipelines, 


fences^  and  berms  that  traverse  the  area 
between  breeding  and  refuge  sites,  can 
increase  habitat  fragmentation,  impede 
or  prevent  breeding  migrations,  and 
result  in  direct  and  indirect  mortality 
(Mader  1984;  S.  Sweet,  in  litt.  1993, 
1998;  Findlay  and  Houlahan  1996; 
Launer  and  Fee  1996;  Gibbs  1998). 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

Although  tiger  salamanders  have  been 
used  for  bait  and  imported  larvae 
("waterdogs")  are  still  sold  in 
California,  we  have  no  information 
about  the  use  of  California  tiger 
salamanders  for  this  purpose  (see 
discussion  under  Factor  E  of  this 
section). 

C.  Disease  or  Predation 
Disease 

The  direct  effect  of  disease  on  the 
Santa  Barbara  County  population  of 
California  tiger  salamanders  is  not 
known  and  the  risks  to  the  DPS  have  not 
been  determined.  Because  California 
tiger  salamanders  are  found  in  so  few 
sites  in  Santa  Barbara  County,  and 
because  the  sites  ate  found  across  a 
relatively  small  area,  disease  must  be 
considered  a  potential  threat  to  the 
persistence  of  the  DPS.  Sam  Sweet 
(pers.  comm.  1998)  reported  that  one 
landowner  in  the  Los  Alamos  Valley  has 
seen  large  numbers  of  dead  and  dying 
salamanders  in  a  pond,  but  the  cause 
was  not  determined.  Several  pathogenic 
(disease-causing)  agents,  including  at 
least  one  bacterium  (Worthylake  and 
Hovingh  1989),  a  water  mold  (fungus) 
(Kiesecker  and  Blaustein  1997;  Lefcort 
et  al.  1997),  and  a  virus  (McLean  1998), 
have  been  associated  with  die-offs  of 
closely  related  tiger  salamanders,  as 
well  as  other  amphibian  species.  Each  of 
these  pathogens  coiild  devastate  one  or 
all  of  the  remaining  subpopulations  or 
metapopulations  if  introduced  into 
Santa  Barbara  County. 

Worthylake  and  Hovingh  (1989) 
reported  on  repeated  die-offs  of  tiger 
salamanders  (Ambystoma  tigrinum]  in 
Desolation  Lake  in  the  Wasatch 
Mountains  of  Utah.  Affected 
salamanders  had  red,  swollen  hind  legs 
and  vents,  and  widespread  hemorrhage 
of  the  skin  and  internal  organs.  The 
researchers  determined  that  the  die-offs 
were  due  to  infection  with  the 
bacterium  Acinetobacter.  The  number  of 
bacteria  in  the  lake  increased  with 
increasing  nitrogen  levels  as  the  lake 
dried.  The  nitrogen  was  believed  to 
come  from  both  atmospheric  deposition 
and  waste  from  sheep  grazing  in  the 
watershed  (Worthylake  and  Hovingh 
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1989).  Acinetobacter  spp.  are  common 
in  soil  and  animal  feces.  Overstocking  of 
livestock  in  pond  watersheds  could  lead 
to  high  levels  .of  nitrogen  in  ponds  and 
contribute  to  increased  bacterial  levels. 

Lefcort  et  al.  (1997),  in  Georgia,  found 
that  tiger  salamanders  raised  in  natural 
and  artificial  ponds  contaminated  with 
silt  were  susceptible  to  infection  by  the 
water  mold  Saprolegnia  parasitica.  The 
fungus  first  appeared  on  the  feet,  then 
spread  to  the  entire  leg.  All  infected 
animals  died.  Die-offs  of  western  toads 
(Bufo  boreas),  Cascades  frogs  (Rana 
cascadae),  and  Pacific  treefrogs  (Hyla 
regilla)  also  have  been  associated  with 
Saprolegnia  infections  (Kiesecker  and 
Blaustein  1997).  Saprolegnia  spp.  are 
widespread  in  natural  waters  and 
commonly  grow  on  dead  organic 
material  (Wise  1995). 

High  nitrogen  and  silt  levels  from 
overgrazing  or  other  agricultiiral  or 
urban  runoff  may  increase  susceptibility 
to  disease  and  may  interact  with  other 
risk  factors  [e.g.,  habitat  loss,  introduced 
species)  to  jeopardize  the  persistence  of 
a  local  population.  Two  of  the  three 
pond&in  the  West  Orcutt 
metapopulation  area  are  in  severely 
overgrazed  grasslands  and  are  at  risk  of 
receiving  runoff  that  has  both  high 
nitrogen  and  high  silt  levels.  Four  ponds 
in  the  Los  Alamos  metapopulation  and 
the  two  ponds  in  the  Santa  Rita 
metapopulation  are  on  grazing  lands; 
although  the  levels  of  grazing  are  not 
excessive,  silt  and  nitrogen  levels  must 
be  considered  when  assessing  the  health 
of  these  populations.  One  of  the  ponds 
in  the  Los  Alamos  Valley  was  the  site 
of  a  die-off  of  California  tiger 
salamanders,  but  the  cause  was 
unknown  (S.  Sweet,  pers.  comm.  1998). 

In  addition  to  the  Acinetobacter   . 
discussed  above,  an  iridovirus  (viruses 
with  DNA  as  the  genetic  material  that 
occur  in  insects,  fish,  and  amphibians 
and  may  cause  death,  skin  lesions,  or  no 
symptoms)  has  been  identified  by  the 
U.S.  Geological  Service  (USGS), 
National  Wildlife  Health  Center  in 
Madison,  Wisconsin,  as  the  cause  of 
deaths  of  large  numbers  of  tiger 
salamanders  at  Desolation  Lake,  Utah. 
Infected  salamanders  moved  slowly  in 
circles  and  had  trouble  remaining 
upright.  They  had  red  spots  and  swollen 
areas  on  the  skin.  Viruses  associated 
with  die-offs  of  tiger  and  spotted 
salamanders  in  two  other  States,  Maine 
and  North  Dakota,  have  been  isolated 
(McLean  1998).  In  1995,  researchers 
reported  similar  die-offs  attributed  to  an 
iridovirus  in  southern  Arizona  and  near 
Regina,  Saskatchewan,  Canada  (McLean 
1998).  fridoviruses  are  found  in  both 
fish  and  frogs  and  may  have  been 
introduced  to  some  sites  through  fish 


stocking  programs.  Little  is  known 
about  the  historical  distribution  of 
iridoviruses  in  salamander  populations. 
A  virus  could  enter  California  via  bait 
shops  where  eastern  tiger  salamanders 
are  legally  sold  in  certain  counties 
(California  Code  of  Regulations  (CCR) 
Title  14,  Division  1,  Subdivision  1, 
Chapter  2,  Article  3,  Sec.  4, 1999),  or 
where  they  are  illegally  sold  in  other 
areas.  The  virus  may  be  carried  by  birds, 
such  as  herons  and  egrets,  that  feed  on 
the  salamanders.  Such  a  virus  could  be 
devastating  to  the  Santa  Barbara  County 
population  of  California  tiger 
salamanders. 

Predation 

Predation  and  competition  by 
introduced  or  normative  species 
potentially  affect  38  percent  of  the 
remaining  13  Santa  Barbara  County 
California  tiger  salamander  breeding 
sites.  Shaffer,  et  al.  (1993)  consider 
bullfrogs  [Rana  catesbeiana), 
mosquitofish,  and  other  introduced  fish 
to  be  biological  indicators  of  ponds  that 
have  been  disturbed  to  a  degree  that 
California  tiger  salamanders  are 
excluded.  Competition  is  discussed 
under  Factor  E  of  this  section. 

Bullfrogs  prey  on  California  tiger 
salamander  larvae  (P.R.  Anderson  1968). 
Morey  and  Guinn  (1992)  documented  a 
shift  in  amphibian  community 
composition  at  a  vernal  pool  complex, 
with  California  tiger  salamanders 
becoming  proportionally  less  abundant 
as  bullfrogs  increased.  Although 
bullfrogs  are  unable  to  establflh 
permanent  breeding  populations  in 
unaltered  vernal  pools  and  seasonal 
ponds,  dispersing  immature  frogs  take 
up  residence  in  vernal  pools  during 
winter  and  spring  (Morey  and  Guinn 
1992)  and  may  prey  on  native 
amphibians,  including  larval  California 
tiger  salamanders.  Lawler  ef  al.  (1999); 
found  that  less  than  5  percent  of 
California  red-legged  frog  tadpoles 
survived  to  metamorphosis  when  raised 
with  bullfrog  tadpoles  (initially,  ponds 
held  720  red-legged  frog  tadpoles  and  50 
bullfrog  tadpoles;  approximately  50 
percent  of  the  bullfrogs  successfully 
metamorphosed).  Due  to  the 
documented  effects  of  bullfrogs  on  other 
amphibian  species,  we  believe  that  they 
are  likely  to  have  similar  effects  on 
California  tiger  salamanders  and  that  the 
presence  of  bullfrogs  in  salamander 
habitat  threatens  the  persistence  of  the 
salamander  populations.  Bullfrogs  are 
found  within  1.6  km  (1  mi)  of  one 
vernal  pool  complex  in  Santa  Barbara 
County  (S.  Sweet,  pers.  comm.  1999), 
posing  a  threat  to  that  metapopulation. 

Mosquitofish,  instead  of  pesticides, 
often  are  placed  into  ponds  by  vector 


control  agencies  to  eliminate 
mosquitoes.  Mosquitofish  are  used  by 
every  vector  control  district  in  the  State 
and  in  some  districts  represent  the 
majority  of  their  control  efforts  (Ken 
Boyce,  California  Mosquito  and  Vector 
Control  Association,  in  litt.  1994).  These 
fish  were  first  introduced  to  California 
in  1922  and  have  since  become  well- 
established  throughout  the  State's  water 
systems  (K.  Boyce  in  litt.  1994).  In 
general,  mosquitofish  are  stocked  in 
very  small  numbers  because  they 
quickly  reproduce  to  the  maximum 
population  levels  that  a  particular 
habitat  may  sustain.  Mosquitofish  are 
extremely  tolerant  of  polluted  water 
with  low  levels  of  dissolved  oxygen  and 
have  an  extremely  wide  range  of 
temperatuire  tolerance  (Boyce  1994). 
Mosquitofish  prey  on  the  California 
newt  (Taricha  torosa)  (Gamradt  and 
Kats  1996)  and  Pacific  treefrog  (Goodsell 
and  Kats  1999)  larvae  in  both  field  and 
laboratory  experiments,  even  given  the 
optional  prey  of  mosquito  larvae 
(Goodsell  and  Kats  1999;  Lee  Kats, 
Pepperdine  University,  pers.  comm. 
1999).  Both  newt  and  Pacific  treefrog 
larvae  were  found  in  stomachs  of  wild- 
caught  mosquitofish  (Goodsell  and  Kats 
1999;  L.  Kats,  pers.  comm.  1999).  Robert 
Stebbins  observed  mosquitofish 
ingesting  and  then  spitting  out 
California  newt  larvae,  causing  severe 
damage  to  the  newts  in  the  process  (Graf 
1993).  Schmieder  and  Nauman  (1993) 
found  that  mosquitofish  significantly 
affected  the  survival  of  both  prefeeding 
and  large  larvae  of  California  red-legged 
frogs.  Lawler  et  al.  (1999)  did  not  find 
a  reduction  in  survival  rates  of 
California  red-legged  frog  tadpoles 
raised  in  the  presence  of  mosquitofish 
ven,us  controls  with  no  mosquitofish, 
but  those  tadpoles  that  did  survive 
weighed  less  than  control  tadpoles  and 
metamorphosed  later,  and  most  were 
injured  by  the  fish.  Smaller  size  at 
metamorphosis  may  reduce  survival  to 
breeding  age  and  reproductive  potential 
Morey  1998,  Semlitsch  et  al.  1988). 
Salamanders  may  be  especially 
vulnerable  to  mosquitofish  predation 
due  to  their  fluttering  external  gills, 
which  may  attract  these  visual  predators 
(Graf  1993).  Loredo-Prendeville  et  al. 
(1994)  found  no  California  tiger 
salamanders  in  ponds  with 
mosquitofish.  Due  to  the  documented 
effects  of  mosquitofish  on  other 
amphibian  species,  we  believe  that  they 
are  likely  to  have  similar  effects  on 
California  tiger  salamanders  and  that  the 
use  of  mosquitofish  in  salamander 
habitat  threatens  the  persistence  of  the 
salamander  populations. 
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Of  particular  concern  relative  to  the 
persistence  of  California  tiger 
salamanders  are  activities  conducted 
under  Nationwide  Permit  (NWP) 
Number  26  (33  CFR  part  330  Appendix 
A),  which  authorizes  an  applicant  to  fill 
up  to  1.2  ha  (3  ac)  of  waters  and 
wetlands,  including  vernal  pools  and 
seasonal  ponds.  Filling  of  less  than  0.13 
ha  (0.33  ac)  of  isolated  waters  can  be 
undertaken  without  notifying  the  Corps 
of  the  proposed  activity.  If  the  activity 
will  affect  between  0.13  and  0.4  ha  (0.33 
and  1  ac)  of  wetlands,  an  applicant  is 
required  to  notify  the  Corps,  but  the 
Corps  is  not  required  to  notify  resource 
agencies  unless  the  project  may  affect  a 
listed  species  or  designated  critical 
habitat.  Because  vernal  pools  are  often 
small  and  scattered  across  the 
landscape,  projects,  even  very  large 
development  projects  that  fill  hundreds 
of  vernal  pools,  can  be  authorized  under 
NWP  26.  Numerous  small  projects  in  a 
given  area  also  could  be  authorized, 
cumulatively  resulting  in  the  loss  of 
significant  amounts  of  wetland  and 
associated  upland  habitats,  with 
significant  negative  effects  on  local  and 
regional  biodiversity  (Semlitsch  and 
Brodie  1998). 

Projects  affecting  between  0.4  ha  and 
1.2  ha  (1  ac  and  3  ac)  of  isolated  waters 
also  can  be  authorized  under  NWP  26 
after  the  Corps  circulates  a  pre- 
discharge  notification  to  the  Service  and 
other  resource  agencies  for  review  and 
comments.  For  such  projects,  the  Corps 
can  place  special  conditions  requiring 
minimization  of  impacts  and/or 
compensatory  mitigation  on 
authorizations  granted  under  NWP  26. 
The  Corps  can  require  an  individual 
permit  for  these  projects  if  it  determines 
the  project  will  have  significant 
individual  of  cumulative  effects. 
However,  the  Corps  generally  is 
reluctant  to  withhold  authorization 
under  NWP  26  unless  a  listed 
threatened  or  endangered  species  is 
known  to  be  present.  Also,  the  Corps 
often  confines  its  evaluation  of  impacts 
to  those  areas  under  its  jurisdiction  ( i.e., 
wetlands  and  other  waters  of  the  United 
States).  Impacts  to  uplands  and 
mitigation  for  upland  habitat  losses 
usually  are  not  addressed  by  the  Corps. 
Preservation  of  existing  pools  without 
protection  of  large  blocks  of  suitable 
uplands  is  unlikely  to  result  in  the 
persistence  of  viable  salamander 
populations  because  the  salamanders 
require  both  aquatic  and  upland  habitats 
during  their  life  cycle.  Thus,  section  404 
provides  insufficient  protection  of  small 
isolated  wetlands. 

An  individual  permit  is  required  for 
projects  filling  or  affecting  1.2  ha  (3  ac) 
or  more  of  isolated  waters.  Individual 


permits  are  subject  to  review  by  the 
Service,  other  resource  agencies,  and  the 
public.  When  we  review  the  permit,  we 
may  recommend  measures  to  avoid, 
minimize,  or  mitigate  losses.  In  some 
cases,  compensatory  mitigation  (e.g.,  the 
creation  of  artificial  wetlands)  is 
incorporated  in  the  Corps  permit  as  a 
Special  Condition.  However,  problems 
associated  with  such  compensatory 
measures  often  decrease  or  eliminate  the 
habitat  value  for  salamanders  at  the  sites 
(DeWeese  1994). 

The  creation  of  artificial  wetlands  and 
ponds  as  breeding  habitat  for  tiger 
salamanders  has  been  used  as  a 
compensatory  mechanism  for  the  loss  of 
natural  wetlands  and  pools.  The  long- 
term  viability  and  suitability  of 
artificially  created  wetlands  are 
unknown.  In  1994  the  Service 
completed  a  report  evaluating  30 
wetland  creation  projects  authorized 
through  the  Corps  of  Engineers  section 
404  program  (DeWeese  1994).  Twenty- 
two  projects  ranged  in  age  ft'om  3  to  5 
years  old,  and  eight  projects  were 
greater  than  5  years  old  at  the  time  of 
the  study.  The  Service  found  that, 
although  it  appeared  the  Service's  goal 
of  "no  net  loss  of  acreage"  was  being 
met  or  exceeded,  the  value  of  the  habitat 
created,  which  included  the  local 
wildlife  species  that  would  be  expected 
to  use  the  habitat,  was  low.  This 
situation  was  especially  the  case  for 
vernal  pools  and  seasonal  wetlands  that 
had  a  value  of  only  20  and  40  percent 
(respectively)  of  what  existed 
previously.  Particular  problems  were 
noted  for  these  habitat  types,  which 
often  were  inundated  (flooded)  for 
longer  than  natural  systems  or  more 
frequently.  The  study  concluded  that,  of 
the  600  acof  proposed  mitigation,  half 
were  meeting  less  than  75  percent  of  the 
mitigation  conditions.  Mitigation  and 
compensation  for  impacts  to  larger 
wetlands  under  section  404  have  failed 
to  reduce  threats  to  California  tiger 
salamanders. 

The  conversion  of  grazing  land  to 
intensive  agricultural  uses  that  may 
adversely  affect  the  California  tiger 
salamander  generally  is  unregulated  at 
any  level  of  government.  For  example, 
the  Corps  has  promulgated  regulations 
that  exempt  some  farming,  forestry,  and 
maintenance  activities  from  the 
regulatory  requirements  of  section  404 
(33  CFR  323.4).  Therefore,  not  all 
activities  that  destroy  or  degrade  vernal 
pools  require  Corps  authorization. 
Certain  normal  farming  activities, 
including  discing  and  plowing  to  depths 
less  than  1-6  in,  can  degrade  or  destroy 
vernal  pools  without  requiring  a  permit 
because  these  activities  are  exempt 
under  the  Clean  Water  Act.  However, 
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deep-ripping,  which  disrupts  the  water- 
retaining  hardpan  that  underlies  vernal 
pools  and  other  seasonal  wetlands,  of 
lands  formerly  used  for  ranching  [i.e., 
grazing)  or  dry-land  farming  [e.g.,  non- 
irrigated  hay  production)  represents  a 
"change  in  use"  of  the  lands  and  is  not 
considered  a  normal  and  ongoing 
farming  activity.  As  such,  the  practice 
triggers  section  404(f)(2)  of  the  CWA, 
and  requires  review  bv  and  a  permit 
from  the  Corps  (R.  H.  Wayland  III,  U.S. 
Environmental  Protection  Agency,  and 
D.  R.  Burns,  Corps,  in  lift.  1996). 
However,  as  discussed  previously,  the 
Corps  typically  asserts  jurisdiction  only 
over  the  actual  wetlands,  not  over  the 
surroiuiding  uplands. 

State 

The  State  of  California  recognizes  the 
California  tiger  salamander  as  a  species 
of  special  concern  under  the  California 
Endangered  Species  Act  (ESA),  and  has 
placed  this  species  on  the  list  of 
protected  amphibians,  which  means 
that  it  may  not  be  taken  without  a 
special  [i.e.,  scientific  collecting)  permit 
(CRC,  Title  14,  Section  41).  However, 
this  protection  applies  only  to  actual 
possession  or  intentional  killing  of 
individual  animals,  and  affords  no 
protection  to  habitat.  Activities  that 
destroy  habitat  and  kill  salamanders  in 
the  process  are  not  regulated. 

The  California  Environmental  Quality 
Act  (CEpA)  offers  some  opportunities  to 
protect  rare  threatened  and  endangered 
plants  and  animals  and  declares  that  it 
is  the  policy  of  the  State  to  "(p)revent 
the  elimination  of  fish  or  wildlife 
species  due  to  man's  activities,  ensure 
that  fish  and  wildlife  populations  do  not 
drop  below  self-perpetuating  levels,  and 
preserve  for  future  generations 
representations  of  all  plant  and  animal 
communities."  (California  Public 
Resources  Code,  section  21001(c)  1999). 
Species  do  not  have  to  be  listed  under 
the  Federal  or  California  ESAs  to  meet 
the  determination  of  rare  (California 
Code  of  Regulations  (CRC),  Title  14, 
Chapter  3,  Section  15380(b)(2)).  Species 
that  have  been  classified  as  "species  of 
special  concern"  are  considered  rare  for 
the  purposes  of  CEQA.  When  the  CEQA 
process  is  triggered,  it  requires  full 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  However,  the  CEQA  review 
process  is  not  triggered  unless  issuance 
of  a  permit  associated  with  a  project  is 
considered  "discretionary"  rather  than 
"ministerial."  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 


concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Once  significant  effects  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  projects  or  to 
decide  tliat  overriding  social  or 
economic  considerations  make 
mitigation  infeasible.  In  the  latter  case, 
projects  may  be  approved  that  cause 
significant  environmental  damage,  such 
as  destruction  of  rare  species.  Protection 
of  listed  or  rare  species  through  CEQA 
is,  therefore,  dependent  upon  the 
discretion  of  the  agency  involved. 
Therefore,  the  effectiveness  of  this 
statute  in  protecting  California  tiger 
salamanders  and  their  vernal  pool  and 
upland  habitats  has  not  been  consistent. 

Local 

In  Santa  Barbara  County,  no  specific 
regulatory  protection  exists  for  vernal 
pools,  surrounding  uplands,  and  their 
associated  species,  including  California 
tiger  salamanders.  Some  provisions  are 
discretionary  and  could  provide  some 
measure  of  protection.  For  example,  the 
Santa  Barbara  County  Grading 
Ordinance  (Ordinance  3937,  Chapter  14 
of  the  County  Code)  states  that  the 
issucuice  of  a  grading  permit  is 
discretionary  (Section  14 — 6.(a)),  and 
that  "no  person  shall  cause  or  allow  a 
significant  environmental  impact  to 
occur  as  a  result  of  new  grading  as 
defined  herein,  including  grading  that  is 
otherwise  exempt  from  these 
regulations."  In  one  case  in  1998,  the 
Plemning  Department  required,  after  the 
fact,  a  permit,  the  preparation  of  an 
environmental  impact  report,  and 
mitigation  for  the  discing  of  a  vernal 
pool  and  the  deep-ripping  of  uplcuids 
associated  with  that  and  an  adjacent, 
larger  pool  in  preparation  for  vineyard 
installation  (Albert  J.  McCurdy,  Deputy 
Director,  Santa  Barbara  Coimty  Planning 
and  Development,  in  litt.  1998a).  Those 
requirements  were  overturned  by  the 
County  Board  of  Supervisors  (A. 
McCurdy,  in  litt.  1998b).  The  Corps  did 
require  a  small  set-aside  approximately 
5.7  ha  (14  ac)  to  provide  a  narrow  buffer 
around  both  ponds,  as  mitigation  for  the 
discing  of  the  smaller  pool  (David 
Castanon,  Army  Corps  of  Engineers,  in 
litt.  1999).  In  another  case,  grazing  lands 
surrounding  another  pool  were 
converted  to  row  crops  to  the  edge  of 
the  pool.  Although  discing  and  other 
activities  clearly  degraded  the  wetland, 
no  agency  has  required  any  review, 
permits,  or  mitigation  for  the  activities. 


Typically,  California  tiger  salamander 
habitat  has  been  eliminated  without 
offsetting  mitigation  measiires.  Most 
mitigation  plans  that  have  been  required 
were  designed  specifically  for  vernal 
pool  plants  and  did  not  consider  the 
upland  habitats,  including  manunal 
burrows,  needed  by  salamanders,  or 
their  dispersal  needs.  As  indicated 
above,  the  artificial  creation  of  vernal 
pools  and  seasonal  wetlands  as 
compensatory  mitigation  has  not  been 
proven  scientifically  to  be  successful 
over  the  long  term  (Zedler  and  Black 
1988,  Ferren  and  Gevirtz  1990,  Zedler 
and  Calloway  1999).  Race  and  Fonseca 
(1996)  reviewed  numerous  published 
and  unpublished  documents,  which 
collectively  analyzed  over  2,000 
permitted  wetland  mitigation  projects, 
and  concluded  that  significant  wetland 
losses  will  continue  unless  compliance 
with  existing  regulations  and  permits  is 
improved,  more  habitat  is  generated, 
and  more  fully  functioning  wetlands  are 
created. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Several  other  factors,  including 
habitat  fragmentation,  contaminants, 
hybridization  with  and  competition 
from  introduced  species,  and  effects 
from  oil  production  and  over-grazing 
may  have  negative  effects  on  California 
tiger  salamanders  and  their  aquatic  and 
upland  habitats. 

Fragmentation 

Amphibian  populations  may  be  prone 
to  local  extinction  due  to  human-caused 
fragmentation  (Findlay  and  Houlahan 
1996,  Gibbs  1998).  The  primary  factors 
that  cause  habitat  fragmentation  are 
road  construction,  urbanization,  and 
intensive  agriculture  (Mader  1984; 
Saunders  et  al.  1991).  All  documented 
localities  of  California  tiger  salamanders 
in  Santa  Beu-bara  Coimty  are  affected  by 
railroads,  highways,  or  other  roads  that 
have  caused  extensive  fragmentation  of 
the  landscape.  The  dispersal  and 
migration  distances  of  California  tiger 
salamanders  require  a  large  amount  of 
barrier-free  landscape  (Loredo,  et  al. 
1996;  Shaffer,  et  al.  1993).  Large  roads 
and  highways  represent  permanent 
physical  obstacles  and  can  block 
California  tiger  salamanders  from 
moving  to  new  breeding  habitat  or 
prevent  them  from  returning  to  their 
breeding  ponds  or  estivation  sites.  Road 
construction  can  reduce  or  completely 
eliminate  the  breeding  population  of  an 
entire  pond  and,  in  some  cases,  large 
portions  of  a  metapopulation. 

Two  Santa  Barbara  County  tiger 
salamander  breeding  ponds  are  within 
0.4  km  (0.2  mi)  of  a  raifroad  that  runs 
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between  them,   )ossibly  reducing 
migration  and  j  jnetic  interchange 
between  the  poi  ids.  In  addition  to  the 
barriers  created  by  fill  deposited  in 
small  canyons  a  nd  watercourses,  the 
railroad  tracks  t  lemselves  can  act  as 
barriers  to  migr;  ting  salamanders 
(Thomas  R.  Jon«  s,  Museum  of  Zoology, 
University  of  M  chigan.  in  lift.  1993). 
The  animals  ha'  e  difficulty  getting 
under  the  track;  unless  adequate  holes 
are  present. 

All  13  remain  ing  breeding  sites  in 
Santa  Barbara  C  3unty  are  near  roads  of 
various  sizes.  F(  ur  are  within  0.5  km 
(0.3  mi)  of  a  ma  or  U.S.  highway  that 
bisects  the  pone  complex,  two  are 
bounded  by  a  Si  ate  highway,  one  is 
immediately  adjacent  to  a  secondary 
road  (as  was  the  one  destroyed  in  1998), 
five  are  within  ( .5  km  (0.3  mi)  of 
secondary  roads ,  and  one  is  in  an  oil 
field  with  dirt  roads  in  the  vicinity 
(Sweet,  et  al.  19  )8a).  Findlay  and 
Houlahan  (1996  found  that  roads 
within  2  km  (1.;  mi)  of  wetlands 
adversely  affecti  id  the  number  of 
amphibian  spec  es  in  the  wetlands. 

Large  number  >  of  California  tiger 
salamanders,  up  to  15  or  20  per  mile  of 
road  (Joe  Medei:  os.  Sierra  College,  pers. 
comm.  1993),  ai  j  killed  as  they  cross  the 
roads  on  breedii  ig  migrations  (Hansen 
and  Tremper  19  )3;  S.  Sweet,  in  litt. 
1993).  Estimates  of  losses  to  automobile 
traffic  range  froi  i  25  to  72  percent  of  the 
breeding  population  (Twitty  1941;  S. 
Sweet,  in  litt.  19  J3:  Launer  and  Fee 
1996).  Curbs  anc  berms  as  low  as  9  to 
12  cm  (3.5  to  5  i  i),  which  allow 
salamanders  to  t  limb  onto  the  road  but 
can  restrict  or  pi  event  their  movements 
off  the  roads,  an  of  particular  concern, 
as  they  effective  y  turn  the  roads  into 
death  traps  (Lau  ler  and  Fee  1996;  S. 
Sweet,  in  litt.  19  383).  Such  berms  exist 
on  the  State  higl  iway  and  the  secondary 
road  adjacent  to  three  ponds  in  Santa 
Barbara  County. 

Although  few  currently  used  breeding 
ponds  are  withii  i  0.5  km  (0.3  mi)  of 
urban  developm  snts,  the  rapid 
expansion  of  Sai  ita  Maria  and  nearby 
communities  wi  1  continue  to  fragment 
the  remaining  hi  bitat.  The  urbanization 
of  the  Santa  Mai  ia  River  and  Orcutt 
Creek  Valleys  dii'ided  what  was 
probably  a  large  relatively  contiguous 
tiger  salamandei  population  extending 
fi-om  the  Casmal  a  Hills  in  the  west  to 
Fulger  Point  in  t  le  east  into  isolated 
subpopulations  West  Orcutt,  Bradley- 
Dominion)  that  i  je  no  longer  capable  of 
genetic  intercha  jge.  One  pond  in  the 
West  Orcutt  arej  is  adjacent  to  an  urban 
development,  th  ?  owner  of  the  other 
two  ponds  in  thi  t  area  has  expressed  a 
desire  to  develo  i  his  property  (E. 
Gevirtz,  pers.  conm.  1999),  and  home 


sites  are  being  marketed  in  the  Bradley- 
Dominion  area. 

Contaminants 

Hydrocarbon  and  other  contamination 
from  oil  production  and  road  runoff;  the 
application  of  numerous  chemicals  for 
agricultm-al  production,  roadside 
maintenance,  urban/suburban  landscape 
maintenance;  and  rodent  and  vector 
control  programs  may  all  have  negative 
effects  on  tiger  salamander  populations, 
as  detailed  below. 

Road  mortality  is  not  the  only  risk 
factor  associated  with  roads,  as  oil  and 
other  contaminants  in  runoff  have  been 
detected  in  adjacent  ponds  and  linked 
to  die-offs  of  and  deformities  in 
California  tiger  salamanders  and 
spadefoot  toads  and  die-offs  of 
invertebrates  that  form  most  of  both 
species'  prey  base  (S.  Sweet,  in  litt. 
1993).  Lefcort  et  al.  (1997)  found  that  oil 
had  limited  direct  effects  on  5-week-old 
marbled  (A.  opacum)  and  eastern  tiger 
salamanders  {A.  t.  tigrinum],  but  that 
salamanders  from  oil-contaminated 
natural  ponds  metamorphosed  earlier  at 
smaller  sizes  and  those  from  oil- 
contaminated  artificial  ponds  had 
slower  growth  rates  than  larvae  raised  in 
non-contaminated  ponds.  Their  studies 
did  not  address  effects  on  eggs  and  early 
larval  stages,  where  the  effects  may  be 
more  pronounced.  Hatch  and  Burton 
(1998)  and  Monson  et  al.  (1999) 
investigated  the  effects  of  one 
component  of  petroleum  products  and 
urban  runoff  (fluoranthene,  a  polycyclic 
aromatic  hydrocarbon)  on  spotted 
salamanders  {A.  maculatum],  northern 
leopard  frogs  [Rana  pipiens),  and 
African  clawed  frogs  (Xenopus  laevis). 
In  laboratory  and  outdoor  experiments, 
using  levels  of  the  contaminant 
comparable  to  those  found  in  service 
station  and  other  urban  runoff,  the 
researchers  found  reduced  survival  and 
growth  abnormalities  in  all  species  and 
that  the  effects  were  worse  when  the 
larvae  were  exposed  to  the  contaminant 
under  natural  levels  of  sunlight,  rather 
than  in  the  laboratory  under  artificial 
light. 

Agricultural  Contaminants 

Even  though  most  of  the  crop  lands  in 
California  have  been  in  agricultural 
production  since  1900,  the  application 
and  associated  effects  of  large  amounts 
of  pesticides,  herbicides,  fungicides, 
and  nitrogen  fertilizers  on  the  landscape 
have  been  addressed  only  recently 
(Burow  et  al.  1998a,b).  The 
concentrations  of  these  chemicals  and 
their  immediate  effects  on  various 
species  have  been  difficult  to  assess 
mainly  due  to  lack  of  water  sample  data 
and  lack  of  samples  close  to  the  sources 


of  application  where  the  effects  on 
wildlife  are  most  severe.  In  1986-87  and 
from  1993  to  1997,  USGS  and  California 
Department  of  Pesticide  Regulation 
(CDPR)  personnel  sampled  well  and 
ground  water  at  156  locations 
throughout  the  range  of  the  California 
tiger  salamander  (CDPR  1998;  Burow  et 
al.  1998a,b).  From  these  samples,  29 
different  chemicals  potentially  toxic  to 
amphibians  in  general  and  California 
tiger  salamanders  specifically  were 
detected. 

In  Santa  Barbara  County,  over  1 
million  kilograms  (kg)  (2.2  million 
pounds  (lb))  of  agricultural  chemicals 
were  used  in  1994  on  strawberries, 
grapes,  lettuce,  broccoli,  and  carrots, 
which  were  the  five  major  crop  types 
grown  on  or  near  tiger  salamander  sites 
at  that  time  (California  Department  of 
Food  and  Agriculture  (CDFA)  Internet 
Website).  These  chemicals  included 
metam-sodium,  methyl  bromide,  maneb, 
fosetyl-aluminum,  acephate,  cryolite, 
chlorpyrifos,  and  malathion,  some  of 
which  are  extremely  toxic  to  aquatic 
organisms,  including  amphibians  and 
the  organisms  on  which  they  prey. 

Metam-sodium,  a  carbamate,  was  one 
of  the  main  chemicals  applied  on 
broccoli  and  lettuce  grown  in  1994, 
when  over  114,000  kg  (over  250,000  lb) 
were  used  in  Santa  Barbara  County 
(CDFA).  Motam-sodium  is  toxic  to  fish 
(Meister  1997).  However,  no  test  data 
are  available  for  amphibians.       ^ 

Chlorpyrifos  is  a  highly  toxic 
organophosphate  insecticide  applied  as 
granules,  wettable  powder,  dustable 
powder,  or  emulsifiable  concentrate 
(EXTOXNET  1996).  Chlorpyrifos  was 
detected  at  a  concentration  of  0.006 
micrograms/liter  (|ig/l)  in  domestic  well 
water  close  to  vineyards  at  one  location 
(Burow  et  al.  1998a);  however,  animals 
migrating  across  recently  treated  fields 
may  be  exposed  to  much  higher 
concentrations.  The  compound  is 
absorbed  through  the  skin  of  mammals 
(EXTOXNET  1999);  amphibians,  with 
their  more  permeable  skins,  absorb  the 
chemical  even  more  readily.  General 
agricultural  use  of  chlorpyrifos  is 
considered  to  pose  a  serious  threat  to 
wildlife  (EXTOXNET  1999).  Over  6,000 
kg  (13,000  lb)  were  used  in  Santa 
Barbara  County  in  1994  (CDFA). 

Malathion  has  caused  effects  such  as 
mortality,  delays  in  metamorphosis,  and 
decreased  size  at  metamorphosis  in 
several  species  of  frogs  and  toads  at 
concentrations  as  low  as  0.2  milligrams 
(mg/1)  (Devillers  and  Exbrayat  1992). 
Malathion  was  detected  at 
concentrations  up  to  0.1  ng/1  in  test 
wells  near  fields  on  which  it  has  been 
used  (Burow  1998a).  Over  3,500  kg 
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(7,800  lb)  of  malathion  were  used  in 
Santa  Barbara  County  in  1994  (CDFA). 

Although  test  data  for  amphibian 
species  could  not  be  found,  methyl 
bromide  is  extremely  toxic  and  is  used 
to  kill  weeds,  insects,  nematodes,  and 
rodents  (Salmon  and  Schmidt  1984). 
Methyl  bromide  is  used  primarily  on 
strawberries  in  Santa  Barbara  Coimty, 
which  are  grown  extensively  in  the 
eastern  Santa  Maria  Valley  (Bradley- 
Dominion  metapopulation).  Over 
225,000  kg  (500,000  lb)  were  used  in 
Santa  Barbara  County  in  1994  (CDFA). 

About  50  percent  (6)  of  the  remaining 
13  docvunented  California  tiger 
salamander  breeding  sites  in  Santa 
Barbara  County  may  be  directly  or 
indirectly  affected  by  toxic  agricultural 
chemical  contaminants  because  there  is 
intensive  agriculture  within  their 
drainage  basins.  Even  if  toxic  or 
detectable  amounts  of  pesticides  are  not 
found  in  the  breeding  ponds  or 
groundwater,  salamanders  may  still  be 
affected,  particularly  when  chemicals 
are  applied  during  the  migration  and 
dispersal  seasons.         "^ 

"Rodent  Control 

California  tiger  salamanders  spend 
much  of  their  lives  in  underground 
retreats,  typidally  in  the  burrows  of 
ground  squirrels  and  gophers  (Loredo  et 
al.  1996;  Trenham  1998a).  Widespread 
ground  squirrel  control  programs  were 
begun  in  California  as  early  as  1910  and 
are  carried  out  on  more  than  4  million 
ha  (9.9  million  ac)  in  California  (Marsh 
1987).  It  is  unclear  how  effective  such 
control  programs  were  in  reducing 
ground  squirrel  populations.  According 
to  Marsh  (1987),  when  a  ground  squirrel 
population  is  at  or  near  carrying 
capacity,  it  must  be  reduced  by  at  least 
90  percent  annually  for  several  years  to 
significantly  reduce  the  population. 
However,  it  may  not  be  practical  to 
attain  such  high  reduction  rates  over 
large  areas  typical  of  rangelands,  but  it 
may  be  possible  to  reduce  populations 
to  low  numbers  (Salmon  and  Schmidt 
1984).  In  some  primarily  agricultural 
counties,  the  ground  squirrel  population 
has  been  reduced  and  maintained  at 
perhaps  10  to  20  percent  of  the  carrying 
capacity.  Rodent  control  programs  are 
conducted  by  individual  land  owners 
and  managers  on  grazing,  vineyard,  and 
crop  production  lands  (R.  Thompson,  in 
litt.  1998). 

Until  about  1990,  ground  squirrel 
control  programs  using  compound  1080 
(sodiiun  fluoroacetate)  were  carried  out 
on  lands  in  Santa  Barbara  County 
(Rosemary  Thompson,  Senior  Biologist, 
SAIC,  in  litt.  1998).  Compound  1080  is 
extremely  toxic  to  nontarget  fish,  birds, 
and  mammals  (U.S.  Environmental 


Protection  Agency  1990)  and  may  have 
contributed  to  reductions  in  salamander 
populations  in  the  areas  where  it  was 
used. 

Poisoned  grains  are  the  most  common 
method  used  to  control  ground  squirrels 
on  rangelands,  and  there  is  little  risk  of 
ingestion  by  California  tiger 
salamanders.  However,  the  use  of  these 
grains  may  impact  the  California  tiger 
salamanders  indirectly  if  washed  into 
burrows  or  ponds  used  by  the  species. 
Two  of  the  most  commonly  used 
rodenticides,  chlorophacinone  and 
diphacinone,  are  anticoagulants  that 
cause  animals  to  bleed  to  death.  They 
can  be  absorbed  through  the  skin  and 
are  considered  toxic  to  fish  and  wildlife 
(EPA  1985.  EXTOXNET  1999).  Both, 
along  with  strychnine,  are  used  in  Santa 
Barbara  Coimty  to  control  rodents  (R. 
Thompson,  in  litt.  1998).  Zinc 
phosphide,  an  acute  rodenticide  and  a 
restricted  material,  turns  into  a  toxic  gas 
once  ingested.  Although  the  effects  of 
these  poisons  on  California  tiger 
salamanders  have  not  been  assessed,  use 
along  roadways  or  railways  may  result 
in  contamination  of  salamander 
breeding  ponds,  with  undetermined 
effects.  Gases,  including  aluminum 
phosphide,  carbon  monoxide,  and 
methyl  bromide,  can  be  introduced  into 
burrows  either  by  using  cartridges  or  by 
pumping.  When  such  fumigants  are 
used,  all  animals  inhabiting  the  burrow 
are  killed  (Salmon  and  Schmidt  1984). 
'     In  addition  to  possible  direct  effects  of 
rodent  control  chemicals,  control 
programs  probably  have  an  adverse 
indirect  effect  on  California  tiger 
salamander  populations.  Control  of 
ground  squirrels  could  significantly 
refluce  the  number  of  burrows  available 
for  use  by  the  species  (Loredo- 
Prendeville  et  al.  1994).  Because  the 
burrow  density  required  to  support 
Cahfomia  tiger  salamanders  in  an  area 
is  not  loiown,  the  loss  of  burrows  as  a 
result  of  control  programs  cannot  be 
quantified  at  this  time.  However, 
Shaffer,  et  al.  (1993)  believe  that  rodent 
control  programs  may  be  responsible  for 
the  lack  of  California  tiger  salamanders 
in  some  areas.  Active  ground  squirrel 
colonies  probably  are  needed  to  sustain 
tiger  salamanders  because  inactive 
burrow  systems  become  progressively 
unsuitable  over  time.  Loredo  et  al. 
(1996)  found  that  burrow  systems 
collapsed  within  18  months  following 
abandonment  by  or  loss  of  the  ground 
squirrels;  although  the  researchers 
foimd  that  California  tiger  salamanders 
used  both  occupied  and  unoccupied 
burrows,  they  did  not  indicate  that  the 
salamanders  used  collapsed  burrows. 
Rodent  control  programs  must  be 
analyzed  and  implemented  carefully  in 


California  tiger  salamander  habitat  so 
the  persistence  of  the  salamanders  is  not 
threatened.  Current  risks  to  the 
salamander  in  Santa  Barbara  County 
from  rodent  control  programs  are 
unknown. 

Mosquito  Control 

A  commonly  used  method  to  control 
mosquitoes,  including  in  Santa  Barbara 
County  (Kenneth  Leanard,  Santa 
Barbara  County  Vector  Control,  pers. 
comm.  1999)  is  the  application  of 
methoprene,  which  increases  the  level 
of  juvenile  hormone  in  insect  larvae  and 
disrupts  the  molting  process.  Lawrenz 
(1984-85)  fouind  that  methoprene 
(Altosid®  SR-10)  retarded  the 
development  of  selected  Crustacea  that 
had  the  same  molting  hormones  (i.e., 
juvenile  hormone)  as  insects  and 
anticipated  that  the  same  hormone  may 
control  metamorphosis  in  other 
arthropods.  Because  the  success  of 
many  aquatic  vertebrates  relies  on  an 
abundance  of  invertebrates  in  temporary 
wetlands,  any  delay  in  insect  growth 
could  reduce  the  numbers  and  density 
of  prey  available  (Lawrenz  1984-85). 
The  use  of  methoprene  thus  could  have 
an  indirect  adverse  effect  on  the 
California  tiger  salamander  by  reducing 
the  availability  of  prey.  In  more  recent 
studies,  although  methoprene  did  not 
cause  increased  mortality  of  gray 
treefrog  [Hyla  versicolor)  tadpoles 
(Sparling  and  Lowe  1998),  it  caused 
reduced  survival  rates  and  increased 
malformations  in  northern  leopard  frogs 
(Rana  pipiens)  (Ankley  et  al.  1998)  and 
increased  malformations  in  southern 
leopard  frogs  (R.  utricularia)  (Sparling 
1998).  Blumberg  et  al.  (1998)  also 
correlated  exposure  to  methoprene  with 
delayed  metamorphosis  and  high 
mortality  rates  in  northern  leopard  and 
mink  [R.  septentrionalis)  frogs. 
Methoprene  appears  to  have  both  direct 
and  indirect  effects  on  the  growth  and 
sm^ival  of  larval  amphibians. 

Other  insecticides  [e.g.,  temephos) 
have  caused  reductions  in  the  growth 
rates  of  gray  treefrog  tadpoles,  increased 
mortality  rates  in  green  frog  [R. 
clamitans)  tadpoles  (Sparling  and  Lowe 
1998),  and  increased  mortality  rates  in 
southern  leopard  frogs  (Sparling  1998). 
Few  data  are  available  on  the  effects  of 
most  insecticides  on  salamanders.  A 
bacterium.  Bacillus  thuringensis  israeli 
(Bti),  is  also  used  in  Santa  Barbara 
County  for  mosquito  control  (K. 
Leanard,  pers.  comm.  1999).  Its  effects 
on  the  salamander  prey  base  have  not 
been  quantified.  Because  of  a  lack  of 
information  regarding  which  mosquito 
control  chemicals  are  used  and  where, 
and  about  the  chemicals'  effects  on 
salamanders,  the  degree  to  which  the 
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hybrids  are  viable,  and  that  they  breed 
with  California  tiger  salamanders  (H.  B. 
Shaffer,  in  litt.  1999).  With  so  few 
remaining  subpopulations  of  California 
tiger  salamanders  in  Santa  Barbara 
County,  the  loss  of  any  to  hybridization 
with  or  competition  from  introduced 
species  is  of  serious  concern. 

Grazing 

Grazing  in  many  cases  has  positive,  or 
at  least  neutral,  effects  on  the  California 
tiger  salamander  (H.  B.  Shaffer  and  Peter 
Trenham,  UCD,  pers.  comm.  1998;  S. 
Sweet,  pers.  comm.  1998;  1999).  By 
keeping  vegetation  shorter,  grazing  can 
make  areas  more  suitable  for  ground 
squirrels,  whose  burrows  are  used  by 
California  tiger  salamanders.  In  Santa 
Barbara  County,  the  only  remaining 
sites  with  large  amounts  of  suitable 
salamander  habitat  (eight  ponds  at  five 
sites)  currently  are  being  grazed. 
Although  cattle  drink  large  quantities  of 
water,  sometimes  causing  temporary 
pools  to  dry  faster  than  they  otherwise 
would  (Sheri  Melanson,  Service,  in  litt. 
1993)  and  possibly  causing  breeding 
pools  to  dry  too  quickly  for  salamanders 
to  be  able  to  metamorphose  (Feaver 
1971),  these  rangelands  are  the  only 
undeveloped  habitat  in  the  area  and 
thus  provide  the  only  chance  for 
salamanders  to  breed  successfully. 
Although  Melanson  (1993)  noted  that 
vernal  pool  species  continued  to 
reproduce  under  a  November-to-April 
grazing  regime,  California  tiger 
salamanders  were  either  absent  or  found 
in  low  numbers  in  portions  of  pools  that 
were  heavily  trampled  by  cattle. 
Continued  trampling  of  a  ponds'  edge 
by  cattle  can  increase  the  surface  area  of 
a  pond  and  may  increase  water 
temperature  and  speed  up  the  rate  of 
evaporation  and  thus  reduce  the  amount 
of  time  the  pond  contains  enough  water 
(S.  Sweet,  pers.  comm.  1998).  Cattle 
hoofprints  could  trap  salamanders  as 
water  levels  in  pools  recede,  and 
reduction  in  water  quality  caused  by 
cattle  excrement  may  negatively  affect 
the  animals  mainly  by  increasing 
potentially  detrimental  nitrogen  levels. 
High  nitrogen  levels  have  been 
associated  with  blooms  of  deadly 
bacteria  (Worthylake  and  Hovingh 
1989),  and  silt  has  been  associated  with 
fatal  fungal  infections  (Lefcort  et  al. 
1997)  (see  Factor  C  of  this  section). 
However,  grazing  generally  is 
compatible  with  the  continued  use  of 
rangelands  by  the  California  tiger 
salamander  as  long  as  intensive 
burrowing  rodent  control  programs  are 
not  implemented  on  such  areas  and 
grazing  is  not  excessive  (T.  Jones,  in  litt. 
1993:  Shaffer,  et  al.  1993;  S.  Sweet,  pers. 
comm.  1998,  1999). 


Reason  for  Emergency  Determination 

Under  section  4fb)(7)  of  the  Act  and 
regulations  at  50  CFR  424.20,  we  may 
emergency  list  a  species  if  the  threats  to 
the  species  constitute  an  emergency 
posing  a  significant  risk  to  its  well- 
being.  Such  an  emergency  listing 
expires  240  days  following  publication 
in  the  Federal  Register  unless,  during 
this  240-day  period,  we  list  the  species 
following  the  normal  listing  procedures. 
Below,  we  discuss  the  reasons  why 
emergency  listing  the  Santa  Barbara 
County  population  of  California  tiger 
salamanders  as  endangered  is  necessary. 
In  accordance  with  the  Act,  if  at  any 
time  after  we  publish  this  emergency 
rule,  we  determine  that  substantial 
evidence  does  not  exist  to  warrant  such 
a  rule,  we  will  withdraw  it. 

In  making  this  determination,  we 
have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  Santa 
Barbara  County  population  of  California 
tiger  salamanders.  This  DPS  is  one  of 
the  two  most  genetically  differentiated 
populations  of  the  species  and  is 
restricted  to  very  few  breeding  ponds, 
all  of  which  are  threatened  by 
agricultural  conversion,  fragmentation, 
and  development.  As  discussed  under 
Factor  A  of  this  section,  ponds  and 
upland  habitats  are  being  lost  at  a  rapid 
rate  in  all  four  regions  of  the  county  in 
which  the  species  occurs,  and  no 
preserves  have  been  established  to 
protect  the  species.  As  discussed  in 
Factor  E  of  this  section,  this  salamander 
is  a  DPS  and  still  occurs  in  a  significant 
part  of  its  historic  range,  but  the 
remaining  subpopulations  are  becoming 
increasingly  fragmented  and  thus 
vulnerable  to  threats  associated  with 
isolation  and  small  population  size. 
From  the  discussion  under  Factor  D  of 
this  section,  it  is  clear  that  Federal, 
State,  and  local  regulations  and 
ordinances,  individually  and 
collectively,  do  not  provide  adequate 
protection  for  California  tiger 
salamanders  or  assure  that  California 
tiger  salamanders  will  continue  to 
survive  in  Santa  Barbara  County. 

The  14  known  breeding  sites  (1  was 
destroyed  in  1998  (G.  McLaughlin,  m 
litt.  1999)  and  several  others  may  no 
longer  support  breeding)  are  all  located 
on  privately  owned  land,  and  no 
conservation  agreements  or  easements 
are  in  place.  Given  the  extremely  rapid 
rate  of  recent  and  projected  habitat  loss 
and  degradation,  this  DPS  is  in 
imminent  danger  of  extinction 
throughout  its  historic  range.  The 
survival  of  the  Santa  Barbara  County 
population  of  the  California  tiger 
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salamander  now  depends  on  protecting 
as  many  breeding  sites  and  the 
associated  upland  habitats  from  further 
degradation  and  destruction  as  possible, 
and  on  the  rapid  rehabilitation  of  sites 
that  have  been  seriously  degraded  in  the 
last  few  years.  The  remaining 
subpopulations  in  Santa  Barbara  County 
are  vulnerable  to  extinction  from 
random  natural  or  human-caused  events 
unless  sufficient  habitat  can  be 
protected  and  the  subpopulations 
increased  in  size. 

Critical  Habitat 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g., 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  /nterior  113  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  examined  the 
question  of  whether  critical  habitat  for 
the  Santa  Barbara  County  California 
tiger  salamander  would  be  prudent. 

Due  to  the  small  number  of 
populations  the  Santa  Barbara  County 
California  tiger  salamander  is  vulnerable 
to  unrestricted  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However,  we 
have  examined  the  evidence  available 
for  Santa  Barbara  County  California  tiger 
salamander  and  have  not  found  specific 
evidence  of  taking,  vandalism, 
collection,  or  trade  of  this  species. 
Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  hnding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  there  may  be  some 
benefits  to  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  ciurently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 


critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  future.  There  may 
also  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Therefore,  we  find  that 
critical  habitat  is  prudent  for  the  Santa 
Barbara  County  California  tiger 
salamander. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states,  "The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  be  funded  separately  from  other 
section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  under 
the  Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  rules 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand-alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year."  As  explained 
in  detail  in  the  Listing  Priority 
Guidcuice,  our  listing  budget  is  currently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Deferral  of  the 
critical  habitat  designation  for  the  Santa 
Barbara  County  California  tiger 
salamander  will  allow  us  to  concentrate 
our  limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions, 
while  allowing  us  to  put  in  place 
protections  needed  for  the  conservation 
of  the  Santa  Barbara  County  California 
tiger  salamander  without  further  delay. 

We  plan  to  employ  a  priority  system 
for  deciding  which  outstanding  critical 
habitat  designations  should  be 
addressed  first.  We  will  focus  our  efforts 
on  those  designations  that  will  provide 
the  most  conservation  benefit,  taking 
into  consideration  the  efficacy  of  critical 
habitat  designation  in  addressing  the 
threats  to  the  soecies,  and  the 
magnitude  and  immediacy  of  those 
threats.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  the  Santa 
Barbara  County  California  tiger 
salamander  as  soon  as  feasible, 
considering  our  workload  priorities. 

Available  Conservation  Measures 

1     Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 


recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  agency  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 
Federal  agency  actions  that  may  affect 
the  Santa  Barbara  County  population  of 
California  tiger  salamanders  and  may 
require  conference  and/or  consultation 
with  us  include,  but  are  not  limited  to, 
those  within  the  jurisdiction  of  the 
Corps,  Bureau  of  Reclamation,  Natural 
Resources  Conservation  Service.  Federal 
Farm  Bureau,  and  Federal  Highway 
Administration. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect;  or  attempt  any  such  conduct), 
import  or  export,  ship  in  interstate  or 
foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
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however,  possible  violations  are  not 
limited  to  these  actions  alone: 

(1)  Unauthorized  possession, 
collecting,  trapping,  capturing,  killing, 
harassing,  sale,  delivery,  or  movement, 
including  intrastate,  interstate,  and 
foreign  commerce,  or  harming,  or 
attempting  any  of  these  actions,  of  Santa 
Barbara  County  California  tiger 
salamanders  without  a  permit  (research 
activities  where  salamanders  are 
trapped  or  captured  will  require  a 
permit  under  section  10(a)(1)(A)  of  the 
Endangered  Species  Act); 

(2)  Destruction  or  alteration  of  the 
Santa  Barbara  County  California  tiger 
salamander  occupied  habitat  through 
the  discharge  of  fill  material  into 
breeding  sites;  draining,  ditching, 
tilling,  stream  channelization,  drilling, 
pumping,  or  other  activities  that 
interrupt  surface  or  ground  water  flow 
into  or  out  of  the  vernal  pool  and 
seasonal  pond  habitats  of  this  species 

( i.e.,  due  to  the  construction, 
installation,  or  operation  and 
maintenance  of  roads,  impoundments, 
discharge  or  drain  pipes,  storm  water 
detention  basins,  wells,  water  diversion 
structures,  etc.); 

(3)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  into, 
or  other  alteration  of  the  quality  of 
waters  supporting  Santa  Barbara  County 
California  tiger  salamanders  that  results 
in  death  or  injury  of  the  species  or  that 
results  in  degradation  of  their  occupied 
habitat; 

(4)  Release  of  exotic  species 
(including,  but  not  limited  to,  bullfrogs, 
eastern  tiger  salamanders,  mosquitofish, 
bass,  sunfish,  bullhead,  catfish,  crayfish) 
into  Santa  Barbara  County  tiger 
salamander  breeding  habitat;  and 

(5)  Destruction  or  alteration  of 
uplands  associated  with  vernal  pool  or 
seasonal  pond  habitats  used  by  Santa 
Barbara  County  California  tiger 
salamanders  during  estivation  and 
dispersal,  or  modification  of  migration 
routes  such  that  migration  and  dispersal 
are  reduced  or  precluded. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Requests  for  copies  of  the  regulations 
regarding  listed  species  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Endangered  Species 
Permits,  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181  (503/231-2063, 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act,  as  amended.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collections  of  information  that  require 
Office  of  Management  and  Budget 
(0MB)  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
OMB  approval  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
requirement.  For  additional  information 
concerning  permits  and  associated 
requirements  for  endangered  wildlife, 
see  50  CFR  17.21  and  17.22. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  amend  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
AMPHIBIANS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 
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§  17.1 1    Endangered  and  threatened 
wildlite. 

(h)*  *  * 


Species 


Common  name 


Scientific  name 


Vertebrate  popu-  Cn\\ca\  habi- 

Historic  range  lation  where  endan-      Status      When  listed     "-'""-|^  "•»"' 

gered  or  threatened 


Special 
rules 


AMPHIBIANS 


Salamander,  Cali-         Ambystoma  U.S.A.  (CA) 

fomia  tiger.  califomiense. 


U.S.A.,  (CA— Santa      E 
Barbara  County). 


667 


NA 


NA 


Dated:  December  20,  1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  00-1156  Filed  1-18-00;  8:45  am] 
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THE  INTERIOR 
Service 


DEPARTMENT  ( )F 
Fish  and  Wildlife 

50  CFR  Part  17 

RIN  1018-AF81 


Endangered  an^  Threatened  Wildlife 
and  Plants;  Probosal  To  List  the  Santa 
Barbara  Countyn  Distinct  Population  of 
the  California  Tijger  Salamander  as 
Endangered 


agency:  Fish  antl 
Interior. 
ACTION:  Propose^ 


summary:  We.  tl  e  Fish  and  Wildhfe 


Service  (Service 


Santa  Barbara  C(  lunty  Distinct 


Vertebrate  Popu 


Wildlife  Service, 
rule. 


,  propose  to  list  the 


ation  Segment  of  the 


California  tiger  s  alamander, 
(Ambystoma  calfomiense),  as 
endangered  purs  uant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(Act).  An  emerg<  ncy  rule  listing  the 
population  is  puplished  concurrently  in 
this  issue  of  the  Federal  Register.  The 
Santa  Barbara  Cciunty  population 
segment  of  the  C  alifornia  tiger 
salamander  is  er  demic  to  low  elevation 
(typically  below  300  meters  (1,000  feet)) 
vernal  pools  anc  seasonal  ponds  and  the 
siUTOunding  graj  slands,  oak  woodlands, 
and  coastal  scru  >  of  Santa  Barbara 
County,  California,  and  is  imperiled 
primarily  by  hat  itat  loss  from 
conversion  of  m  tural  habitat  to 
intensive  agricu  ture  and  urban 
development,  hsbitat  fragmentation,  and 
agricultural  cont  iminants. 
DATES:  Commen  s  from  all  interested 
parties  must  be  i  eceived  by  March  20, 
2000.  Public  hea  ring  requests  must  be 
received  by  Man  :h  6,  2000. 
ADDRESSES:  If  ycu  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concer  ling  this  proposal  by 
any  one  of  sever  il  methods. 

1.  You  may  su  Dmit  written  comments 
to  Field  Supervi  ;or,  Ventura  Fish  and 
Wildlife  Office. :  1493  Portola  Road. 
Suite  B,  Ventura  California,  93003 

2.  You  may  se  id  comments  by  e-mail 
to  sbsalamander  ^rl. fws.gov.  Please 
submit  these  cor  iments  as  an  ASCII  file 
and  avoid  the  us  b  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  [  JN  number)"  and  your 
name  and  return  address  in  your  e-mail 
message.  If  you  (  o  not  receive  a- 
confirmation  fro  n  the  system  that  we 
have  received  yc  ur  e-mail  message, 
contact  us  directly  by  calling  our 
Ventura  Fish  am  1  Wildlife  Office  at 
phone  number  8  35/644-1766. 

3.  You  may  hand-deliver  comments  to 
our  Ventura  Fisl  and  Wildlife  Office. 


2493  Portola  Road.  Suite  B,  Ventura, 
California,  93003. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address.  The 
complete  file  for  this  proposed  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Ventura  Fish  and  Wildlife 
Office,  2493  Portola  Road,  Suite  B, 
Ventura,  California,  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grace  McLaughlin  or  Carl  Benz.  Ventura 
Fish  and  Wildlife  Office  at  the  address 
listed  above  (telephone:  805/644-1766; 
facsimile:  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

For  a  discussion  of  biological 
background  information,  previous 
Federal  actions,  factors  affecting  the 
species,  critical  habitat,  and 
conservation  measures  available  to 
listed  and  proposed  species,  consult  the 
emergency  rule  for  the  Santa  Barbara 
County  distinct  population  of  the 
California  tiger  salamander  published 
concurrently  in  this  issue  of  the  Federal 
Register. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  request  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commiuiity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Santa 
Barbara  County  California  tiger 
salamander; 

(2)  The  location  of  emy  additional 
populations  of  the  Santa  Barbara  County 
distinct  population  of  California  tiger 
salamanders  and  the  vernal  pools  and 
associated  upland  habitats  (including 
specific  vegetation  and  soil  type)  used 
by  such  populations,  and  reasons  why 
any  habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  distinct  population;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  distinct  population. 

Final  promulgation  of  the  regulation 
on  the  Santa  Barbara  County  California 


tiger  salamander  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  us. 
Such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  be  addressed  to  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

We  have  determined  that 
environmental  assessments  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice  - 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collections  of  information  that  require 
Office  of  Management  and  Budget 
(0MB)  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
0MB  approval  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
requirement.  For  additional  information 
concerning  permits  and  associated 
requirements  for  endangered  wildlife, 
see  50  CFR  17.22  and  17.23. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  document,  is  available  upon 
request  from  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Grace  McLaughlin  of  the  Ventura 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble 
to  the  emergency  rule  listing  the  Santa 
Barbara  County  distinct  population  of 
the  California  tiger  salamander  as 
endangered,  published  concurrently  in 
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this  issue  of  the  Federal  Register,  we 
propose  to  amend  part  17,  subchapter  B 
of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below; 


PART  17— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authoritj':  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 


2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
AMPHIBIANS,  to  tlie  List  of  Endangered 
and  Threatened  Wildlife: 


§17.11 
wildlife. 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 
population 
where  en- 
dangered or 
threatened 


Status       When  listed 


Critical  habi- 
tat 


Special 
rules 


Amphibians 


Salamander,  Califomia     Ambystoma  U.S.A.  (CA) 

tiger.  califomiense. 


U.S.A., 
(CA— 
Santa  Bar- 
bara 
County). 


NA 


NA 


December  20,  1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  00-1157  Filed  1-18-00;  8:45  am] 
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DEPARTMENT  0F  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  375 

Marketable  Treasury  Securities 
Redemption  Op<  orations 


agency:  Bureau 
Fiscal  Service 
Treasury. 
action:  Final  rulb 


3f  the  Public  Debt, 
D  jpartment  of  the 


neM 


summary:  The 

Treasury  ("Treasjury 
issuing  rules  in 
the  terms  and 
may  redeem  out^and 
marketable 
establishing  a 
Federal  Regidati 
Redemption 
will  help  us 
needs,  promote 
markets,  and  ma  ' 
for  taxpayers. 
EFFECTIVE  DATE: 


Di  ipartment  of  the 

'We."  or  "Us")  is 
final  form  setting  out 
conditions  by  which  we 
ing,  unmatured 
Trea^ry  securities.  We  are 
part  in  the  Code  of 
id>ns  for  this  purpose, 
operations  ("buybacks") 
bett(  r  manage  our  financing 
I  lore  efficient  capital 
lower  financing  costs 


de 


ADDRESSES:  You 
fined  rule  ft-om 
Debt's  Internet  s 
address:  www.p 
also  available  for 
copying  at  the 
Library,  Room 
Building.  1500 
N.W.,  Washingt 
the  librar\'.  call 
appointment. 


anuary  19.  2000. 
may  download  this 

Bureau  of  the  Public 
;e  at  the  following 
blicdebt.treas.gov.  It  is 
public  inspection  and 
TJeasury  Department 
5(  30.  Main  Treasury 
P  ;nnsylvania  Avenue. 
D.C.  20220.  To  visit- 
622-0990  for  an 


on. 


(!02) 


FOR  FURTHER 
Santamorena 
Chuck  Andreatta 
Advisor).  Bureau 
Government 
Staff,  (202)  691- 
SUPPLEMENTARY 


INFORMATION  CONTACT:  Lori 
(E^cutive  Director)  or 
(Senior  Financial 
ofthe  Public  Debt. 
Sectrities  Regulations 
:i632. 


I  ^FORMATION: 


I.  Background 

The  governme:  it 
position  has  cau 
borrowing  needs 
significantly,  anc 
adjusting  the  gov  ernment 
program  accord  i 
to  date  have  distributed 
cuts  in  market 


be  rr 
III 


maturity  areas, 
began  examining 
purchasing  outs 
securities  in  the 
Buybacks  will 
flexibility  to  maifage 
debt  and  to 
fiscal  condition, 
enhance  market 
to  maintain  regu 
benchmark  securities 
maturity  spectru  n 
than  would  othe  w 


respc  n 


s  improved  fiscal 
!  ed  Treasury's 
to  decline 
we  have  been 

s  borrowing 
gly.  Our  adjustments 
the  required 
owing  across  all 
this  environment,  we 
the  concept  of 
mding  Treasury 
narket. 

irovide  us  with  greater 
the  government's 
d  to  our  improved 
irst.  buybacks  will 
iquidity  by  allowing  us 
ar  issuances  of  new 
across  the 
in  greater  volume 
(ise  be  possible.  Over 


the  long  term,  this  enhanced  liquidity 
could  reduce  the  government's  interest 
expense  and  promote  more  efficient 
capital  markets. 

Second,  buybacks  will  enhance  our 
ability  to  exert  greater  control  over  the 
maturity  structure  of  the  outstanding 
debt.  Without  a  buyback  program, 
further  reductions  in  Treasury  new 
issue  sizes  and  frequencies  could  be 
necessary.  A  buyback  program, 
however,  will  provide  us  the  option  of 
managing  the  maturity  structure  of  the 
debt  by  selectively  targeting  the 
maturities  of  debt  to  be  repurchased. 

Third,  buybacks  will  provide  an 
additional  cash  management  tool, 
absorbing  excess  cash  in  periods  when 
tax  revenues  usually  exceed  immediate 
spending  needs. 

In  addition,  although  not  a  primary 
reason  for  conducting  buybacks,  we  may 
occasionally  be  able  to  reduce  the 
government's  interest  expense  by 
purchasing  "off-the-run"  debt  and 
replacing  it  with  lower-yield  "on-the- 
run"  debt.' 

On  August  5.  1999  (64  FR  42626),  we 
published  proposed  rules  for  public 
comment  that  laid  out  the  proposed 
terms  and  conditions  by  which  we 
would  conduct  buybacks.  The  closing 
date  for  comments  was  October  4,  1999. 
As  explained  in  more  detail  below,  after 
considering  the  comments  provided,  we 
have  decided  to  adopt  the  proposed 
methodology  for  conducting  buybacks. 

II.  Comments  Received  in  Response  to 
the  Proposed  Rule 

We  received  13  comment  letters  on 
the  proposed  rule  - — five  from  securities 
firms,  four  from  individuals,  and  one 
each  from  a  major  trade  association,  the 
Treasury  advisory  committee  of  a  major 
trade  association,  a  futures  exchange, 
and  a  Federal  Reserve  Bank.  Overall 
these  commenters  were  supportive  of 
the  proposal.  No  commenters  opposed 
the  proposal.  As  explained  below,  the 
comments  raised  a  series  of  policy  or 
technical  issues  related  to 
implementation. 

A.  Debt  Management  Policy  Issues 

Two  commenters  expressed  concern 
that  the  budget  accounting  treatment  of 
any  premiums  that  Treasury  would  pay 
to  buy  back  Treasury  securities  could 


'  A  Treasury  security  is  "on-the-run"  when  it  is 
the  newest  security  issue  of  its  maturity  (e.g..  in 
October  the  two-year  note  issued  September  30 
would  be  on  the  run"  while  the  two-year  note 
issued  August  31  would  be  "off-the-run").  An  on- 
the-run  security  is  normally  the  most  liquid  issue 
for  that  maturity. 

-The  comment  letters  are  available  for 
downloading  on  the  Internet  and  for  inspection  and 
copying  at  the  Treasury'  Department  Library  at  the 
addresses  provided  earlier  in  this  rule. 


limit  the  size  ofthe  buyback  program. 
Both  commenters  suggested  a  budget 
accounting  policy  change — that  these 
premiums  be  amortized  over  the 
remaining  life  of  the  security  bought 
back. 

We  consider  this  issue  to  be  outside 
the  scope  of  these  regulations,  which  set 
out  the  terms  and  conditions  of 
redemption  operations. 

Several  comment  letters  made 
recommendations  on  the  scheduling  of 
redemption  operations.  Two 
commenters  wanted  them  to  be  held  in 
conjunction  with  the  regular  Treasury 
quarterly  refunding  auctions  in 
February,  May,  August,  and  November. 
Another  commenter  recommended  that 
redemption  operations  be  held  close  to 
auctions  qf  Treasury  securities  of 
similar  maturity,  while  another 
commenter  suggested  only  a  regular 
schedule  of  redemption  operations.  Two 
commenters  preferred  that  redemption 
operations  not  be  conducted  near 
potential  delivery  dates  for  Treasury 
futures  contracts. 

Commenters  recommended  a  variety 
of  maturity  ranges  to  buy  back.  For 
example,  one  commenter  advocated  that 
securities  with  15  to  25  years  remaining 
to  maturity  were  the  best  candidates  for 
the  Treasury  to  purchase,  while  another 
commenter  recommended  that  Treasury 
buy  back  debt  within  the  two-yeeu-  to 
five-year  maturity  range  to  minimize 
any  effects  on  the  average  length  of  the 
debt  outstanding.  Another  commenter 
suggested  that  Treasury  avoid  buying 
back  those  securities  that  are  the 
"cheapest-to-deliver"  for  Treasury 
futures  contracts. 

Two  commenters  expressed  concern 
about  the  effect  that  redemption 
operations  may  have  on  the  remaining 
liquidity  of  off-the-run  issues.  Both 
suggested  limiting  redemption 
operations  for  a  particular  security  to  10 
percent  of  its  outstanding  amount.  One 
of  these  commenters  also  suggested  that 
at  least  $1  billion  of  a  security  always 
remain  outstanding.  On  the  other  hand, 
one  commenter  advocated  that  "issues 
with  less  than  $2  billion  outstanding 
should  be  removed  from  the  market," 
while  another  commenter  saw  "no 
reason  to  state  a  limit  on  the  specific 
amount  of  any  given  security  that  the 
Treasury  can  purchase." 

The  issues  of  the  scheduling  of 
redemption  operations,  the  maturities  to 
redeem,  and  the  remaining  supply  of 
securities  redeemed  are  not  addressed 
in  the  final  rule.  For  each  operation  we 
will  first  announce  when  the  operation 
will  occur  and  which  maturity  sector  or 
sectors  will  be  eligible  for  redemption. 
We  will  determine  the  amount  of  any 
particular  security  to  redeem  during  the 
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redemption  operation  consistent  with 
our  debt  management  goals. 

B.  Technical/Operational  Issues 

Tw6  commenters  recommended  that 
we  issue  redemption  operation 
announcements  several  days  in  advance 
of  the  redemption  operations.  They 
contended  that  a  relatively  long  notice 
period  would  give  seciu-ities  dealers 
more  time  to  prepare  for  the  redemption 
operation,  to  canvass  their  customers  to 
determine  their  levels  of  interest,  and 
that  it  would  aid  price  discovery.  One 
commenter,  however,  preferred  "a 
relatively  short  lead  time  *   *   *   ,  not 
unlike  the  process  for  a  Federal  Reserve 
coupon  pass." 

We  are  not  addressing  the  notice 
period  in  the  final  rule  so  that  we  can 
retain  flexibility  in  the  timing  of 
announcements . 

Opinion  was  fairly  evenly  divided  on 
the  issue  of  whether  Treasury  should 
announce  the  specific  securities  that  are 
eligible  for  redemption  or  merely 
aimounce  a  particular  range  of 
maturities  that  will  be  purchased.  Those 
who  favored  announcing  specific  issues 
primarily  argued  that  this  would  help 
dealers  add  eligible  securities  to  their 
inventories  prior  to  the  redemption 
operation.  Commenters  preferring 
announcing  a  range  of  securities 
contended  that  participants  would  have 
greater  flexibility  to  decide  which 
securities  to  offer,  and  Treasury  would 
have  greater  flexibility  to  decide  which 
securities  to  pinchase.  One  commenter 
also  predicted  that  announcing  a 
maturity  range  would  mitigate  the 
"announcement  effect"  of  the  prices  of 
specific  issues  increasing  as  a  direct 
result  of  the  aimouncement. 

The  announcement  will  provide  the 
maturity  sector  or  sectors  that  will  be 
eligible  for  redemption.  It  will  also 
provide  descriptions  of  each  security 
within  those  maturity  sectors  including 
the  CUSIP  number,  interest  rate, 
maturity  date,  and  the  amount 
outstanding. 

One  commenter  recommended  that 
we  use  a  proprietary  electronic  system 
for  processing  offers  different  from  the 
Federal  Reserve  Bank  of  New  York's. 
We  will  use  the  Federal  Reserve  Bank  of 
New  York's  system,  however,  because  it 
is  already  in  place  at  the  location  where 
offers  will  be  received  and  it  meets  our 
processing  needs. 

Another  commenter  suggested  that 
Treasury  consider  using  a  single-price 
rather  than  a  multiple-price  auction 
mechanism.  This  commenter  suggested 
that  submitters  may  make  more 
aggressive  offers  in  a  single-price 
format. 


Redemption  operations  will  at  least 
initially  be  a  multiple-price  process  in 
which  successful  offerors  will  receive 
the  price  at  which  they  offered 
securities.  Multiple-price  redemption 
operations  will  allow  us  to  make 
immediate  use  of  the  Federal  Reserve 
Bank  of  New  York's  electronic  system 
for  executing  open  market  operations. 
At  some  future  time,  however,  we  might 
want  to  evaluate  the  potential  merits  of 
a  single-price  process. 

One  commenter  noted  that  the 
proposed  rule  was  silent  on  the  length 
of  time  between  the  closing  time  for 
submission  of  offers  and  the  time  that 
confirmations  will  be  provided  to 
submitters.  The  commenter  stressed  that 
this  time  period  should  be  as  short  as 
possible  because  of  the  submitting 
dealers'  exposure  to  market  risk  during 
this  timeframe. 

We  will  provide  confirmations 
(results  messages)  to  submitters,  and 
issue  a  redemption  operation  results 
press  release,  as  quickly  as  possible 
following  the  deadline  for  submitting 
offers. 

lu  the  preamble  to  the  proposed  rule, 
we  indicated  that  settlement  would 
occur  on  the  day  after  the  redemption 
operation  in  conformance  with  the 
market's  next-day  settlement  convention 
for  other  Treasury  securities 
transactions.  We  specifically  requested 
comment,  however,  on  settlement- 
related  issues.  Two  commenters 
recommended  that  there  be  at  least  two 
days  between  a  redemption  operation 
and  settlement,  primarily  to  inform  any 
customers  that  their  offers  had  been 
accepted  and  to  facilitate  timely 
delivery  of  customer  securities.  Another 
commenter  specifically  lu^ed  a  three- 
day  settlement  timeframe  because  that  is 
the  settlement  standard  for  corporate 
debt. 

We  will  initially  provide  a  minimum 
of  two  days  between  a  redemption 
operation  and  settlement.  This 
timeframe,  however,  is  not  stated  in  the 
final  rule.  Rather.'the  redemption 
operation  and  settlement  dates  will  be 
provided  in  the  redemption  operation 
announcement. 

We  also  received  a  comment  that  the 
definition  of  "accrued  interest"  should 
be  revised  to  clarify  that  the  time  period 
covered  in  the  accrued  interest 
calculation  includes  the  settlement  date. 
We  agree  with  this  recommendation. 

One  comment  letter  expressed 
confusion  over  whether  participation  in 
redemption  operations  would  be 
voluntary  and  concern  that  the  Treasury 
might  purchase,  or  a  securities  dealer 
might  offer  to  sell,  a  Treasury  security 
without  the  permission  of  its  owner. 


In  response,  we  want  to  emphasize 
that  participation  in  a  Treasury 
redemption  operation  will  be  entirely 
voluntary  and  that  securities  industry 
rules  for  dealing  fairly  with  customers 
prohibit  securities  dealers  from 
conducting  unauthorized  customer 
transactions. 

Finally,  one  comment  letter  consisted 
of  a  series  of  questions  regarding  various 
aspects  of  the  redemption  program,  but 
made  no  recommendations. 

m.  Changes  From  the  Proposed  Rule 

After  taking  the  comments  we 
received  into  consideration,  we  are 
adopting  this  final  rule  setting  out  the 
terms  and  conditions  by  which  we  may 
redeem  outstanding,  uxunatured 
marketable  Treasury  securities.  The 
final  rule  adopts  the  proposed  rule 
without  significant  changes.  The  only 
changes  that  have  been  made  are  in  the 
definitions  of  "Accrued  interest," 
"Price,"  and  "Privately  held  amount" 
(§375.2).  and  in  the  descriptions  of  the 
redemption  operation  announcement 
(§  375.10),  how  to  submit  an  offer 
(§  375.12),  and  who  is  responsible  for 
delivering  securities  (§  375.15). 

The  description  of  the  redemption 
operation  announcement  was  revised  to 
add  the  range  of  maturities  of  eligible 
securities  as  one  of  the  details  that  we 
will  provide. 

The  description  of  how  to  submit  an 
offer  was  revised  to  provide  us  greater 
flexibility  in  which  electronic  system 
we  will  use  for  receiving  offers.  The 
proposed  rule  specified  the  Federal 
Reserve  Bank  of  New  York's  Trading 
Room  Automated  Processing  System 
(TRAPS)  as  the  system  through  which 
submitters  must  submit  offers.  While 
TRAPS  is  the  system  through  which 
submitters  will  submit  offers, 
eliminating  specific  mention  of  this 
system  in  the  final  rule  allows  for  a 
different  system  to  be  used  at  some 
future  date. 

The  description  of  who  is  responsible 
for  delivering  securities  was  revised  to 
clarify  that  submitters  are  responsible 
for  delivering  all  securities  we  accept  in 
a  redemption  operation,  including  any 
securities  for  which  they  submitted 
offers  on  behalf  of  others. 

In  addition,  we  eliminated  the 
paragraphs  on  the  maximum  amount 
offered  (§  375.13)  and  deliveries  of 
definitive  securities  (§  375.23).  We 
removed  the  limit  on  the  maximum 
amount  of  a  particular  security  that  a 
submitter  may  offer  because  it  is  not 
necessary  operationally.  The  Federal 
Reserve  Bank  of  New  York's  electronic 
system  will  accept  the  correct  amount  of 
an  offer,  even  if  the  offer  exceeds  the 
security's  amount  outstanding. 
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375.2  What  special  definitions  apply  to  this 
rule? 

375.3  What  is  the  role  of  the  Federal 
Reserve  Bank  of  New  York  in  this 
process? 

Subpart  B — Offering,  Certifications,  and 
Delivery 

375.10  What  is  the  purpose  of  the 
redemption  operation  announcement? 

375.11  Who  may  participate  in  a 
redemption  operation? 

375.12  How  do  I  submit  an  offer? 

375.13  What  requirements  apply  to  offers? 

375.14  Do  I  have  to  make  any  certifications? 

375.15  Who  is  responsible  for  delivering 
securities? 

Subpart  C — Determination  of  Redemption 
Operation  Results;  Settlement 

375.20  When  will  the  Treasury  decide  on 
which  offers  to  accept? 

375.21  When  and  how  will  the  Treasury 
announce  the  redemption  operation 
results? 

375.22  Will  I  receive  confirmations  and,  if 
I  am  submitting  offers  for  others,  do  I 
have  to  provide  confirmations? 

375.23  How  does  the  securities  delivery 
process  work? 

Subpart  D — Miscellaneous  Provisions 

375.30  Does  the  Treasury  have  any 
discretion  in  this  process? 

375.31  What  could  happen  if  someone  does 
not  fully  comply  with  the  redemption 
operation  rules  or  fails  to  deliver 
securities? 

Authority:  5  U.S.C.  301;  31  U.S.C.  3111; 
12  U.S.C.  391. 

Subpart  A — General  Information 

§  375.0    What  authority  does  the  Treasury 
have  to  redeem  its  securities? 

Section  3111  of  Title  31  of  the  United 
States  Code  authorizes  the  Secretary  of 
the  Treasury  to  use  money  received 
from  the  sale  of  an  obligation  and  other 
money  in  the  general  fund  of  the 
Treasury  to  buy,  redeem,  or  refund,  at 
or  before  maturity,  outstanding  bonds, 
notes,  certificates  of  indebtedness. 
Treasury  bills,  or  savings  certificates  of 
the  United  States  Government.  For  the 
purposes  of  this  part,  we  will  refer  to 
these  outstanding  obligations  as 
"securities." 

§  375.1    Where  are  the  rules  for  the 
redemption  operation  located? 

The  provisions  in  this  part  and  the 
redemption  operation  announcement 
govern  the  redemption  of  marketable 
Treasury  securities  under  31  U.S.C. 
3111.  (See  §375.10.) 

§  375.2    What  special  definitions  apply  to 
this  rule? 

The  definitions  in  31  CFR  part  356 
govern  this  part  except  as  follows: 

Accrued  interest  means  an  amount 
payable  by  the  Treasury  as  part  of  the 
settlement  amount  for  the  interest 


income  earned  between  the  last  interest 
payment  date  up  to  and  including  the 
settlement  date. 

Bank  means  the  Federal  Reserve  Bank 
of  New  York. 

Customer  means  a  person  or  entity  on 
whose  behalf  a  submitter  has  been 
directed  to  submit  an  offer  of  a  specified 
amount  of  securities  in  a  specific 
redemption  operation. 

Minimum  offef  amount  means  the 
smallest  par  amount  of  a  security  that 
may  be  offered  to  the  Treasury.  We  will 
state  the  minimum  offer  amount  in  the 
redemption  operation  announcement. 

Multiple  means  the  smallest 
additional  par  amount  of  a  security  that 
may  be  offered  to  the  Treasury.  We  will 
state  the  multiple  in  the  redemption 
operation  announcement. 

Offer  means  an  offer  to  deliver  for 
redemption  a  stated  par  amount  of  a 
specific  security  to  the  Treasury  at  a 
stated  price. 

Price  means  the  dollar  amount  to  be 
paid  for  a  security  expressed  as  a 
percent  of  its  current  par  amount. 

Privately  held  amount  means  the  total 
amount  outstanding  of  a  security  less 
holdings  of  the  Federal  Reserve  System 
and  Federal  Government  accounts. 

Redemption  amount  means  the 
meiximum  par  amount  of  securities  that 
we  are  planning  to  redeem  through  a 
redemption  operation.  We  will  state  the 
redemption  amount  in  the  redemption 
operation  announcement. 

Redemption  operation  means  a 
competitive  process  by  which  the 
Treasury  accepts  offers  of  marketable 
Treasury  securities  that  by  their  terms 
are  not  immediately  payable. 

Security  means  an  outstanding 
unmatured  obligation  of  the  United 
States  Government  that  the  Secretary  is 
authorized  to  buy,  redeem  or  refund 
under  section  3111  of  Title  31  of  the 
United  States  Code. 

Settlement  means  full  and  complete 
delivery  of  and  payment  for  securities 
redeemed. 

Settlement  amount  means  the  par 
amount  of  each  security  that  we  redeem, 
multiplied  by  the  price  we  accept  in  a 
redemption  operation,  plus  any  accrued 
interest. 

Settlement  date  means  the  date 
specified  in  the  redemption  operation 
announcement  on  which  you  must 
deliver  a  security  to  the  Treasury  for 
payment. 

Submitter  means  an  entity  submitting 
offers  directly  to  the  Treasury  for  its 
own  account,  for  the  account  of  others, 
or  both.  (See  §375. 11(a).) 

Tender  means  a  computer 
transmission  or  document  submitted  in 
a  redemption  operation  that  contains 
one  or  more  offers. 
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We  ("us")  means  the  Secretary  of  the 
Treasury  and  his  or  her  delegates, 
including  the  Treasury  Department,  the 
Bureau  of  the  Public  Debt,  and  their 
representatives.  The  term  also  includes 
the  Federal  Reserve  Bank  of  New  York, 
acting  as  fiscal  agent  of  the  United 
States. 

You  means  a  prospective  submitter  in 
a  redemption  operation. 

§  375.3    What  is  the  role  of  the  Federal 
Reserve  Bank  of  New  York  In  this  process? 

As  fiscal  agent  of  the  United  States, 
the  Federal  Reserve  Bank  of  New  York 
performs  various  activities  necessary  to 
conduct  a  redemption  operation  under 
this  part.  These  activities  may  include 
but  are  not  limited  to: 

(a)  Accepting  and  reviewing  tenders; 

(b)  Calculating  redemption  operation 
results; 

(c)  Issuing  notices  of  redemptions; 

(d)  Accepting  deliveries  of  Treasury 
securities  at  settlement;  and 

(e)  Processing  the  Treasurj'  payment 
for  securities  delivered  at  settlement. 

Subpart  B — Offering,  Certifications, 
and  Delivery 

§  375.1 0    What  Is  the  purpose  of  the 
redemption  operation  announcement? 

We  provide  public  notice  that  we  are 
redeeming  Treasury  securities  by 
issuing  a  redemption  operation 
announcement.  This  announcement 
lists  the  details  of  each  proposed 
redemption  operation,  including  the 
maximum  redemption  amount,  the 
range  of  maturities  of  eligible  securities, 
descriptions  of  the  securities  that  fall 
within  that  maturity  range,  and  the 
redemption  operation  and  settlement 
dates.  The  redemption  operation 
armouncement  and  this  part  specify  the 
terms  and  conditions  of  a  redemption 
operation.  If  anything  in  the  redemption 
operation  announcement  differ^,  from 
anything  in  this  part,  the  redemption 
operation  announcement  will  apply. 
Accordingly,  you  should  read  the 
applicable  redemption  operation 
announcement  along  with  this  part. 

§  375.1 1    Who  may  participate  In  a 
redemption  operation? 

(a)  Submitters.  To  be  a  submitter,  you 
must  be  an  institution  that  the  Federal 
Reserve  Bank  of  New  York  has  approved 
to  conduct  open  market  transactions 
with  the  Bank. 

(b)  Others.  A  person  or  entity  other 
than  a  submitter  may  participate  only  if 
it  arranges  to  have  an  offer  or  offers 
submitted  on  its  behalf  by  a  submitter. 

§  375.1 2    How  do  I  submit  an  offer? 

As  a  submitter,  you  must  submit  an 
offer  in  a  tender  to  the  Treasury  via  the 


Federal  Reserve  Bank  of  New  York.  You 
must  submit  any  tenders  in  an  approved 
format  and  the  Bank  must  receive  them 
prior  to  the  closing  time  stated  in  the 
redemption  operation  armouncement.  If 
we  do  not  receive  your  tenders  timely, 
we  will  reject  them.  Your  tenders  are 
binding  on  you  after  the  closing  time 
specified  in  the  redemption  operation 
anifouncement.  You  are  responsible  for 
ensuring  that  we  receive  your  tenders 
on  time.  We  will  not  be  responsible  in 
any  way  for  any  unauthorized  tender 
submissions  or  for  any  delays,  errors,  or 
omissions  in  submitting  tenders. 

§375.13    What  requirements  apply  to 
offers? 

(a)  General.  You  may  only  submit 
competitive  offers  (specifying  a  price). 
All  offers  must  state  the  security 
description,  par  amount,  and  price  of 
each  security  offered.  All  offers  must 
equal  or  exceed  the  minimum  offer 
amount,  and  be  in  the  multiple,  stated 
in  the  redemption  operation 
announcement. 

(b)  Price  format.  You  must  express 
offered  prices  in  terms  of  price  per  SlOO 
of  par  with  three  decimals,  e.g.,  102.172. 
The  first  two  decimals  represent 
fractional  32nds  of  a  dollar.  The  third 
decimal  represents  eighths  of  a  32nd  of 
a  dollar,  and  must  be  a  0,  2,  4,  or  6.  For 
example,  an  offer  of  102.172  means  one 
hundred  two  and  seventeen  32nds  and 
two  eighths  of  a  32nd,  or  in  decimals, 
102.5390625. 

(c)  Maximum  number  of  offers.  There 
is  no  limit  on  the  number  of  offers  you 
may  make  for  each  eligible  security. 
There  is  also  no  limit  on  the  number  of 
eligible  securities  you  may  offer. 

§  375.1 4    Do  I  have  to  make  any 
certifications? 

By  submitting  a  tender  offering  a 
security  or  securities  for  sale,  you  certify 
that  you  are  in  compliance  with  this 
part  and  the  redemption  operation 
announcement. 

§  375.1 5    Who  is  responsible  for  delivering 
securities? 

As  a  submitter,  you  are  responsible 
for  delivering  any  securities  we  accept 
in  the  redemption  operation,  including 
any  securities  for  which  you  submitted 
offers  on  behalf  of  others'  (See  §  375.23.) 
All  securities  you  deliver  must  be  free 
and  clear  of  all  liens,  charges,  claims, 
and  any  other  restrictioris. 


Subpart  C — Determination  of 
Redemption  Operation  Results; 
Settlement 

§  375.20    When  will  the  Treasury  decide  on 
which  offers  to  accept? 

We  will  determine  which  offers  or 
portions  of  offers  to  accept  after  the 
closing  time  for  receipt  of  tenders.  All 
such  determinations  will  be  final. 

§  375.21     When  and  how  will  the  Treasury 
announce  the  redemption  operation 
results? 

We  will  make  an  official 
announcement  of  the  redemption 
operation  results  through  a  press 
release.  For  each  security  we  redeem, 
the  press  release  will  include  such 
information  as  the  amounts  offered  and 
accepted,  the  highest  price  accepted, 
and  the  remaining  privately  held 
amount  outstanding. 

§375.22    Will  I  receive  confirmations  and,  if 
I  am  submitting  offers  for  others,  do  I  have 
to  provide  confirmations? 

(a)  Confirmations  to  submitters.  We 
will  provide  a  confirmation  of 
acceptance  or  rejection  in  the  form  of  a 
results  message  to  submitters  of  offers 
by  the  close  of  the  business  day  of  the 
redemption  operation. 

(b)  Confirmation  of  customer  offers.  If 
you  submit  a  successful  offer  for  a 
customer,  you  are  responsible  for 
notif\'ing  that  customer  of  the 
impending  redemption. 

§  375.23    How  does  the  securities  delivery 
process  work? 

If  any  of  the  offers  you  submitted  are 
accepted,  you  must  transfer  the  correct 
book-entry  Treasury  securities  in  the 
correct  par  amount  against  the  correct 
settlement  amount  on  the  settlement 
date.  You  must  deliver  the  securities  to 
the  account  specified  in  the  redemption 
operation  announcement. 

Subpart  D — Miscellaneous  Provisions 

§  375.30    Does  the  Treasury  have  any 
discretion  in  this  process? 

(a)  We  have  the  discretion  to: 

(1)  Accept  or  reject  any  offers  or 
tenders  submitted  in  a  redemption 
operation; 

(2)  Redeem  less  than  the  amount  of 
securities  specified  in  the  redemption 
operation  announcement; 

(3)  Add  to.  change,  or  waive  any 
provision  of  this  part;  or 

(4)  Change  the  terms  and  conditions 
of  a  redemption  operation. 

(b)  Our  decisions  under  this  part  are 
final.  We  will  provide  a  public  notice  if 
we  change  any  redemption  operation 
provision,  term  or  condition. 
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§  375.31    What  c  3uld  happen  if  someone 
does  not  fully  coi  nply  with  the  redemption 
operation  rules  c  r  fails  to  deliver 
securities? 
(a)  General.  I  j  a  person  or  entity  fails 


any  of  the  redemption 
;  in  this  part,  we  will 
consider  the  cir  :umstances  and  take 
what  we  deem  1  o  be  appropriate  action. 


to  comply  with 
operation  rules 


This  could  include  barring  the  person  or 
entity  from  participating  in  future 
redemption  operations  under  this  part 
and  future  auctions  under  31  CFR  part 
356.  We  also  may  refer  the  matter  to  an 
appropriate  regulatory  agency. 

(b)  Liquidated  damages.  If  you  fail  to 
deliver  seciuities  on  time,  we  may 


require  you  to  pay  liquidated  damages 
of  up  to  1%  of  your  projected  settlement 
amount. 

Dated:  January  13,  2000. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  00-1250  Filed  1-18-00;  8:45  am) 
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info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  JANUARY 

1-200 3 

201-344 4 

345-688 5 

689-1050 6 

1051-1296 7 

1297-1528 10 

1529-1754 11 

1755-2016 12 

2017-2280 13 

2281-2520 14 

2521-2834 18 

2835-3118 19 
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the  revision  date  of  each  title. 


.199 


.199 


3  CFR 

Executive  OnJers: 

12543  (See  Notice  of 
December  29, 
1999) 

12544  (See  Notice  of 
December  29, 
1999) 

Administrative  Orders: 
Presidential  Determinations: 
No.  2000-9  of 

December  23, 

1999 689 

Notices: 

December  29,  1999 199 

Memorandums: 

January  5,  2000 2279 

Proclamations: 
1660  (See  Proc. 

7266) 2831 

1704  (See  Proc. 

7266) 2831 

1948  (See  Proc. 

7266) 2831 

2050  (See  Proc. 

7266) 2831 

2528  (See  Proc. 

7266) 2831 

7263 2817 

7264 2821 

7265 2825 

7266 2831 

7267 2835 

7268 2837 

5  CFR 

831 2281,2521 

842 2281,  2521 


7  CFR 

6 

201 

371 

932 

959 

966 

982 

984 

997 

998 

999 


1297 

1704 

1298 

2839 

2526 

2281 

2841 

1755 

1302 

1302 

1302 

1220 1,2844 

Proposed  Rules: 

253 

800 

868 

930 

979 

993 

1280 

1301 

1304 


.2358 

75 

78 

...672 
.1347 
.2908 
.1825 
.1825 
.1825 


1305. 
1306. 
1307. 
1308. 


.1825 
.1825 
.1825 
.1825 


9  CFR 

93 345 

94 1304,  1529 

96 1304 

303 201 

304 ■...2283 

312 2283 

327 2283 

350 2283 

381 201,  2283,  2284 

424 2284 

Proposed  Rul«s: 

54 1074 

79 1074 

130 391 


10  CFR 

431 

Proposed  Rules: 

50 

430 

490 

960 

963 


.2227 

..1829 
.2077 
..1831 
..2361 
..2361 


11  CFR 

Proposed  Rules: 

100 

102 

103 

104 

106 

107 

109 

110 

114 

116 


.1074 
.1074 
.1074 
.1074 
.1074 
.1074 
.1074 
.1074 
.1074 
.1074 


12  CFR 

269a 

935 

960 

Proposed  Rules: 

650 

900 

910 

917 

941 


.2529 
...202 
...203 


.1676 
...324 
...324 

81 

...324 


13  CFR 

305 

308 

314 

400 

500 

Proposed  Rules: 
120 


.2017 
.2530 
.2530 
.1757 
.1758 

.1349 


11 


14CFR 

23 

39. 


204,  205, 
213,  346, 
697,  1051 
1540,  1761 
1765,  1 
2017,  201 
2289,  284  \ 


\76r 


61. 
67. 
71. 


.348,  349 
1309,  1 


95 

97 

121 

125 

141 

142 

382 

1204 

Proposed  Rul«s: 

39 250.  251 

399,  401 ,  1 

1831,  1 

1 

71 

91 

108 

109 

111 

121 

129 

191 


...1758 

207,  209.  211, 

591,692,695, 

1537,  1538, 

1762,  1763. 

1769,  1771, 

,  2285.  2287, 

2861,  2862, 

2864 

2022 

2022 

,  700,  1308, 

2537,  2538, 

2539 

2291 

,  2023,  2025 
..  .2295 
...2295 
...2022 
...2022 

352 

...2865 


6)9 

77t 


3!0 


07  5, 
83  3, 
8-0 


254,  395,  397, 
1350,  1353, 
1836,  1838, 
2362,  2555 

402 

2077 

560 

560 

560 

2079 

...560,  2079 
560 


15CFR 

734 

740..: 

742 

770 

772 

774 

902 

Proposed  Rules: 

280 

303 


16CFR 

256 

1615 

1700 

Proposed  Rules: 

250 

310 


18CFR 

35 

Proposed  Rules: 

125 

225 

356 


19CFR 

4 


20CFR 

Proposed  Rules: 
604 


21  CFR 

101 

173 

201 
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.2492 
.2493 
.2492 
.2492 
2492 
.2492 
30 


.1572 
...731 


.2867 
.1435 
93 


.2912 
.2912 


.810 


.1484 
.1484 
.1484 


.2868 


2080 


.1000 
.1776 
7 


314 1776 

341 7 

369 7 

862 2296 

864 2296 

866 2296 

868 2296 

870 2296 

872 2296 

874 2296 

876 2296 

878 2296 

880 ;...2296 

882 2296 

884 2296 

886 - 2296 

888 2296 

890 2296 

892 2296 

Proposed  Rules: 

216 256 

870 2364 

890 2364 

22  CFR 

514 .• 352 

23  CFR 

655 9 

24  CFR 

902 1712 

25  CFR 

1 2026 

301 2030 

602 2030 

Proposed  Rules: 

1 2081,  2084 

26  CFR 

1 701,  1236.  1310,2026, 

2323 

49 1056 

301 215,  263,  1059,  2030 

602 1056,  1236,  1310,  2030, 

2323 
Proposed  Rules: 

1 258,  1572,  2081,  2084 

40 1076 

27  CFR 

270 1676 

29  CFR 

2550 614 

4044 2329 

30  CFR 

202 1542 

203 2874 

206 1542 

250 217,2874 

251 2874 

253 2874 

254 2874 

256 2874 

904 2331 

914 1059 

946 1063 

Proposed  Rules: 

206 1580,  2557 

944 2364 

31  CFR 

1 2333 


317 2034 

375 3113 

32  CFR  , 

Proposed  Rules: 

199 2085 

326....' 2912 

813 419 

33  CFR 

110 2876 

117 353,  710,  1543,  1543, 

2035,  2036,  2038,  2539, 
2541 

154 710 

155 710 

165 1065 

Proposed  Rules: 

100 2095 

110 1581,2095 

117 1077 

157 2812 

165 1079,2095 

34  CFR 

611 1780 

Proposed  Rules: 

Ch.  VI 1582 

36  CFR 

Proposed  Rules: 

5 2920 

13 2920 

38  CFR 

Ch.  1 1544 

17 762 

51 762 

58 762 

39  CFR 

111 1318 

Proposed  Rules: 

111 264 

206 403 

40  CFR 

9 1950 

49 1322 

52 14,  16.  1068.  1545,  1787, 

2039,  2042,  2046,  2048, 

2052,  2334,  2674,  2877, 

2880,  2883 

60 1323,2336 

70 1787 

81 2883 

82 716 

97 2674 

136 3007 

141 1950 

142 1950 

147 2899 

180 1790,  1796,  1802,  1809 

247 2889 

257 1842 

258 1842 

261 2337 

271 2897 

300 19,  1070,  2903,  2905 

445 3007 

712 1548 

716 1554 

721 354 

Proposed  Rules: 

52. .104,  421,  732,  1080,  1583, 


1841,2367,2557,2560, 
2920,  2921,2924 

70 1841 

81 2924 

180 425 

257 1814 

258 1814 

271 2925 

300 1081,  2925,  2926 

503 1676 

41  CFR 

301-10 1268 

301-11 1326 

301-51  2541,3054 

301-52 3054 

301-54 3054 

301-70 3054 

301-71 3054 

301-74 1326 

301-76 3054 

Proposed  Rules: 

101-6 2504 

102-3 2504 

42  CFR 

121 1435 

412 1817 

413 1817 

483 1817 

485 1817 

Proposed  Rules: 

405 1081 

44  CFR 

64 1554,  1555 

Proposed  Rules: 

67 1435 

45  CFR 

Proposed  Rules: 

160 427 

164 427 

46  CFR 

Proposed  Rules: 

356 646 

47  CFR 

0 374 

51 1331,2542 

73 219,220,  1823,  1824 

76 375 

Proposed  Rules: 

1 2097 

22 2097 

51 2367 

73 270,  1843 

101 2097 

48  CFR 

205 2056 

209 2056 

235 2057 

241 2058 

243 2056 

252 2056 

253 2055 

Proposed  Rules: 

1 1438 

2 1438 

4 1438 

7 1438 

8 1438 

11 2272 
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15 1438 

16 1438 

17 1438 

22 1438,  2272 

27 1438 

28 1438 

31 1438 

32 1438 

35 1438 

36 2272 

37 1438 

42 1438 

43 1438 

44 1438 

45 1438 


49 1438,2272 

51 1438 

52 1438,2272 

53 1438 

212 ! 2104 

242 2104,2109 

247 2104 

252 2104 

253 2109 

1804 429 

1852 429 

49CFR 

1 220 

268 2342 


572 2059 

Proposed  Rules: 

40 2573 

209 1844 

222 2230 

229 2230 

1244 732 

50CFR 

17 20,2348,  3096 

216 .-. 30 

226 1584 

300 59 

600 221 

635 2075 


648 377,  1557,  1568 

660 ■. 221 

679 60,  65,  74,  380 

Proposed  Rules: 

17 1082,  1583,  1845,  3096 

18 109 

216 270,  1083 

222 270 

223; 105 

224 1082 

226 105,  1584 

300 272 

648 275,431 

660 2926 


IV 


REMINDERS 

The  Items  in  this 
editorially  compilejd 
to  Federal  Regist  >r 
Inclusion  or  exclu  3 
this  list  has  no  lepal 
significance 


Federal  Register / Vol.  65,  No.  12 /Wednesday,  January  19,  2000 /Reader  Aids 


list  were 
as  an  aid 
users, 
ion  fronn 


RULES  GOING  INTO 
EFFECT  JANUARY  19, 
2000 


tion 
and 
v  arious 


ryectJon 

II 

on 
19-00 


progr;  im — 
Cl<ss 


re  vision; 


RESERVE 


linfair  labor 

res; 
8400 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Onions  grown  ir 
Texas;  published  1-18-00 

ENVIRONMENTAL 
PROTECTION  A(  SENCY 

Air  quality  implen  entati( 
plans;  approval  i 
promulgation: 
States; 

Missoun;  publi^ed  12-20-99 
Water  supply; 
Underground  in 
control 
Alabama; 
program 
published 

FEDERAL 
SYSTEM 

Labor  relations; 
practice  procec^r 
published  1-lf 

FEDERAL  TRAO^ 
COMMISSION 

Industry  guides: 
Law  tKX)k  industry; 
published  1- 

INTERIOR  DEPARTMENT 
Minerals  Mana9(  indent 
Service 

Outer  Contlnenta 
operations; 

Technical  ameiidments; 
published  1-  9-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Uninspected  ve 
Towing  vesseli; 
protection  measures; 
published  1( 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatioi 
Administration 

Ainworthiness  directives: 

Airbus;  publis^ed  1-4-00 
TREASURY  DEPARTMENT 
Comptroller  of   he  Currency 

Community  development 
corporations, 
other  public 
investments; 
20-99 


9-00 


Shelf 


esi  els: 


fire 
isure 
19-99 


projects,  and 
re 
ished  12- 


w  ;lfar 


pjbli! 


TREASURY  DEPARTMENT 

Fiscal  Service 

Marketable  Treasury  securities 
redemption  operations; 
published  1-19-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
1-26-00;  published  12-27- 
99 

Prunes  (dried)  produced  in 
California;  comments  due  by 
1-28-00;  published  12-29-99 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Land  uses: 
Special  use  authorizations; 
costs  recovery  for 
processing  applications 
and  monitoring 
compliance;  comments 
due  by  1-24-00;  published 
11-24-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection; 
Nutrient  content  claims; 
>healthy>  definition; 
comments  due  by  1-27- 
00;  published  12-28-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans; 
Insured  and  guaranteed 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  1-27- 
00;  published  12-28-99 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  comments 
due  by  1-28-00;  published 
1-11-00 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Halibut  and  sablefish; 

Individual  Fishing  Quota 

Program;  comments 

due  by  1-26-00; 

published  12-27-99 


Meetings; 
Western  Pacific  Fishery 
Management  Council; 
comments  due  by  1-24- 
00;  published  12-17-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets; 
Contract  market  rule  review 
procedures;  comments 
due  by  1-25-00;  published 
11-26-99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Construction  Industry 
Payment  Protection  Act; 
implementation;  comments 
due  by  1-27-00;  published 
12-28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Compression-ignition  marine 

engines  at  or  above  37 

kilowatts;  comments  due 

by  1-28-00;  published  12- 

29-99 
Air  pollutants,  hazardous; 
national  emmission 
standards; 
Perchloroethylene  emissions 

from  dry  cleaning 

facilities- 
Florida;  comments  due  by 
1-27-00;  published  12- 
28-99    . 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alaska;  comments  due  by 

1-28-00;  published  12-29- 

99 
Delaware  et  al.;  comments 

due  by  1-27-00;  published 

12-28-99 
Indiana;  comments  due  by 

1-27-00;  published  12-28-  ' 

99 
Louisiana;  comments  due  by 

1-28-00;  published  12-29- 

99 
Michigan;  comments  due  by 

1-24-00;  published  12-16- 

99 
Missouri;  comments  due  by 

1-24-00;  published  12-23- 

99 
Confidential  business 
information;  elimination  of 
special  treatment  for  certain 
category;  comments  due  by 
1-26-00;  published  12-21-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate;  comments  due 

by  1-24-00;  published  11- 

24-99 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting; 
Digital  audio  systems; 

impact  on  ten-estial  radio 

service;  comments  due  by 

1-24-00;  published  11-9- 

99 
Radio  stations;  table  of 
assignments; 
Georgia;  comments  due  by 

1-24-00;  published  12-17- 

99 
New  York;  comments  due 

by  1-24-00;  published  12- 

17-99 
Texas;  comments  due  by  1- 

24-00;  published  12-20-99 
Television  broadcasting: 
Video  description  of  video 

programming  for 

individuals  with  visual 

disabilities; 

implementation;  comments 

due  by  1-24-00;  published 

12-1-99 

FEDERAL  ELECTION 
COMMISSION 

Contirbution  and  expenditure 
limitations  and  prohibitions: 
Independent  expenditures 
and  party  committee 
expenditure  limitations; 
comments  due  by  1-24- 
00;  published  12-9-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Constuction  Industry 
Payment  Protection  Act; 
implementation;  comments 
due  by  1-27-00;  published 
12-28-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption; 
Beverages — 
Fruit  and  vegetable  juices 
and  juice  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
imporling;  comments 
due  by  1-24-00; 
published  11-23-99 
Medical  devices: 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  1-27-00;  published 
10-28-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Group  health  plans;  access, 
portability,  and  renewability 
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requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 
Medicare  and  Medicaid: 
Elderly;  all-inclusive  care 
programs;  comments  due 
by  1-24-00;  published  11- 
24-99 
Medicare: 
Methods  to  improve 
Medicare  efficiency; 
suggestion  program 
establishment;  comments 
due  by  1-25-00;  published 
11-26-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Housing  programs: 
Uniform  physical  condition 
standards  and  physical 
inspection  requirements; 
insured  and  assisted 
properties;  administrative 
process  assessment; 
comments  due  by  1-25- 
00;  published  11-26-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  1-24-00;  published 
10-26-99 
INTERIOR  DEPARTMENT 
Assistance  programs; 
administrative  and  audit 
requirements  and  cost 
principles: 

On-the-job  seat  belt  use; 
comments  due  by  1-26- 
00;  published  12-27-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Denali  National  Park  and 
Preserve,  AK;  traditional 
activities  definition; 
comments  due  by  1-25- 
00;  published  1-19-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

New  Mexico;  comments  due 
by  1-24-00;  published  12- 
22-99 


Pennsylvania;  comments 
due  by  1-26-00;  published 
12-27-99 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.; 
Inmate  financial 

responsibility  program; 

spending  limitations; 

comments  due  by  1-27- 

00;  published  12-28-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 
Fall  protection;  comments 

due  by  1-24-00;  published 

9-24-99 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Construction  Industry 

Payment  Protection  Act; 

implementation;  comments 

due  by  1-27-00;  published 

12-28-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Truth  in  Savings  Act — 
Statement  disclosures; 
delivery  in  electronic 
form;  comments  due  by 
1-25-00;  published  11- 
26-99 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nevada;  comments  due  by 
1-28-00;  published  11-3- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs.  Federal 
employees: 

Child  care  costs  for  lower 
Income  employees; 


appropriated  funds  use; 
comments  due  by  1-24- 
00;  published  12-23-99 
Prevailing  rate  systems; 

comments  due  by  1-26-00; 

published  12-27-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Plant  Verified  Drop 

Shipment  (PVDS) 

mailings;  loading 

requirements;  comments 

due  by  1-24-00;  published 

12-23-99 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Evidence  required  for 

payment;  comments  due 

by  1-25-00;  published  11- 

26-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  company  boards 
of  directors;  independent 
directors  role;  comments 
due  by  1-28-00;  published 
11-3-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Outer  Continental  Shelf 
activities: 
Platforms  in  Gulf  of  Mexico; 

safety  zone;  comments 

due  by  1-25-00;  published 

11-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Dowty  Aerospace  Propellers; 

comments  due  by  1-27- 

00;  published  12-28-99 
EMBRAER;  comments  due 

by  1-28-00:  published  12- 

29-99 
Fokker;  comments  due  by 

1-28-00;  published  12-29- 

99 
General  Electric  Co.; 

comments  due  by  1-25- 

00;  published  11-26-99 
Industrie  Aeronautiche  e 

Meccaniche;  comments 

due  by  1-27-00:  published 

12-22-99 
Lockheed;  comments  due 

by  1-24-00;  published  12- 

9-99 


Pratt  &  Whitney;  comments 
due  by  1-24-00;  published 
11-24-99 

AinATorthiness  standards: 

Special  conditions — 

Boeing  Model  777  series 
airplanes;  comments 
due  by  1-27-00; 
published  12-13-99 

Class  E  airspace;  comments 
due  by  1-27-00;  published 
12-13-99 

General  rulemaking 
procedures: 

Plain  language  and  removal 
of  redundant  and  outdated 
material;  comments  due 
by  1-28-00;  published  12- 
14-99 

TREASURY  DEPARTMENT 

Alcohol,  Tot>acco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
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Presidential  Documents 


Memorandiun  of  January  5,  2000 

Delegation  of  Authority  Under  Section  1401(b)  of  the 
National  Defense  Authorization  Act  for  Fiscal 
Year  2000  (Public  Law  106-65) 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  title  3,  United  States  Code,  I  hereby  delegate 
to  the  Secretary  of  State  the  duties  and  responsibilities  vested  in  the  President 
by  section  1401(b)  of  the  National  Defense  Authorization  Act  for  Fiscal 
Year  2000  ("the  Act")  (PubUc  Law  106-65). 

The  Department  of  State  shall  obtain  concurrence  on  the  report  from  the 
following  agencies:  the  Department  of  Defense,  the  Department  of  Commerce, 
and  the  Director  of  Central  hitelligence  on  behalf  of  the  Intelligence  Commu- 
nity prior  to  submission  to  the  Congress. 

Any  reference  in  this  memorandiun  to  the  provisions  of  any  Act  shall 
be  deemed  to  be  a  reference  to  such  Act  or  its  provisions  as  may  be 
amended  from  time  to  time. 

You  are  authorized  and  directed  to  publish  this  memorandiun  in  the  Federal 
Register. 


(XTiAJ^^^^^axa  Oto^^^ 


THE  WHITE  HOUSE, 
Washington,  January  5,  2000. 


|FR  Doc.  00-1501 
Filed  1-19-00;  8:45  ami 
Billing  code  4710-10-M 
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This  seciion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  424 
[Docket  No.  99-028DF] 

Food  Additives  for  Use  in  Meat  and 
Poultry  Products:  Sodium  Diacetate, 
Sodium  Acetate,  Sodium  Lactate  and 
Potassium  Lactate 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Direct  final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  increase 
permissible  levels  of  sodium  acetate  as 
a  flavor  enhancer  in  meat  and  poultry 
products  and  of  sodium  diacetate  as  a 
flavor  enhancer  and  as  an  inhibitor  of 
the  growth  of  certain  pathogens.  FSIS  is 
also  permitting  the  use  of  sodium  lactate 
and  potassium  lactate  in  meat  and 
poultry  products,  except  for  infant 
formulas  and  infant  food,  for  purposes 
of  inhibiting  the  grovirth  of  certain 
pathogens.  FSIS  is  proceeding  with  this 
direct  final  rule  in  response  to  petitions 
submitted  by  Armour  Swift-Ekrich  and 
Purac  America,  Inc. 

DATES:  This  rule  will  be  effective  March 
20,  2000  unless  FSIS  receives  written 
adverse  comments  within  the  scope  of 
this  rulemaking  or  written  notice  of 
intent  to  submit  adverse  comments 
within  the  scope  of  this  rulemaking  on 
or  before  February  22,  2000. 
ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  this 
rulemaking  to:  FSIS  Docket  Clerk, 
Docket  #99-028DF,  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Cotton  Annex,  Room  102,  300 
12th  Street,  SW,  Washington,  DC 
20250-3700.  Any  written  comments      , 
submitted  in  response  to  this  direct  final 


rule  and  reference  materials  will  be 
available  for  public  inspection  in  the 
FSIS  Docket  Room  from  8:30*  a.m.  to 
4:30  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Post,  Director,  Labeling  and 
Additives  Policy  Divisioii,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-3700;  (202)  205- 
0279. 

SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  was  petitioned  by  Armour  Swift- 
Ekrich  to  amend  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  increase  the  amount  of  sodium 
diacetate  and  sodium  acetate  that  may 
be  added  to  meat  and  poultry  products 
to  levels  up  to  0.25  percent  by  weight 
of  total  formulation.  The  reason  for  the 
requested  increase  was  for  the  purpose 
of  inhibiting  the  growth  of 
microorganisms,  specifically  Lm.  The 
petitioner  also  requested  that  the 
Agency  expand  the  approval  to  include 
potassium  acetate  and  potassium 
diacetate. 

The  petitioner  submitted  data  with 
the  petition  that  it  had  gathered  over  ten 
years  from  experiments  in  its 
laboratories.  FSIS  determined  that  the 
data  demonstrate  that  increasing  the 
currently  approved  level  of  sodium 
diacetate  to  0.25  percent  effectively 
inhibits  the  growth  of  Lm  in  meat  and 
poultry  products.  However,  there  was 
insufficient  data  submitted  with  the 
petition  to  allow  an  increase  in  the 
amount  of  sodium  acetate  to  be  used  as 
an  anti-microbial  agent  in  meat  and 
poultry  products.  Also,  the  Food  eind 
Drug  Administration  (FDA)  has  only 
approved  sodium  diacetate  to  be  used  as 
an  anti-microbial  in  accordance  with  21 
CFR  184.1754.  Therefore,  FSIS  is  only 
approving  sodium  diacetate  at  a  level  up 
to  .25  percent  for  anti-microbial  use  in 
meat  and  poultry  products. 

In  a  June  9,  1995,  letter  to  the 
petitioner,  FDA  stated  that  it  had  no 
objection  to  sodium  acetate  and  sodium 
diacetate  to  be  used  at  levels  up  to  .25 
percent  as  flavoring  agents.  Therefore,  to 
reflect  FDA's  action,  FSIS  will  permit 
the  use  of  sodimn  acetate  and  sodium 
diacetate  to  a  level  of  up  to  .25  percent 
as  flavoring  agents  in  meat  and  poultry 
products. 


FDA  has  not  established  a  use  level 
for  potassium  acetate  or  potassium 
diacetate  as  either  flavoring  agents  or 
anti-microbials.  Nor  did  the  petitioner 
supply  any  data  supporting  the  request 
for  potassium  acetate  or  potassium 
diacetate.  Consequently,  the  Agency 
cannot  permit  the  use  of  potassium 
acetate  or  potassium  diacetate  in  meat 
and  poultry  products  at  this  time. 

FSIS  also  received  a  petition  from 
Purac  America,  Inc.  The  petition 
requested  that  FSIS  amend  the  Federal 
meat  and  poultry  products  inspection 
regulations  to  permit  the  use  of  sodium 
lactate  and  potassium  lactate  in  fully 
cooked  meat,  meat  food  products, 
poultry,  and  poultry  food  products, 
except  for  infant  foods  and  formulas,  at 
levels  up  to  4.8  percent  of  total  product 
formulation  to  inhibit  the  growth  of 
certain  pathogens  such  as  Lm  and  C. 
botulinum. 

FSIS  found  that  adequate  information 
exists  to  accept  the  use  of  sodium 
lactate  and  potassiiun  lactate,  singly  or 
in  combination,  in  all  fully  cooked  meat 
and  poultry  food  products  at  a  level  up 
to  4.8  percent  by  weight  of  total 
formulation  for  purposes  of  inhibiting 
the  growth  of  certain  pathogens.  FDA 
has  listed  sodium  lactate  and  potassium 
lactate  for  use  with  no  limitations  as 
long  as  they  are  used  under  good 
manufacturing  practice  as  defined  in  21 
CFR  184.1(b).  Both  are  currently 
approved  by  FSIS  at  levels  up  to  2 
percent  of  total  product  formulation  for 
use  as  flavors  and  flavor  enhancers. 
FSIS  will  permit  the  use  of  sodium 
lactate  and  potassium  lactate  at  a  level 
of  4.8  percent  in  meat  and  poultry 
products  to  inhibit  the  growth  of  certain 
pathogens. 

Because  the  use  of  these  substances 
would  change  a  product's  formulation. 
FSIS  expects  that  establishments 
choosing  to  use  any  of  these  substances 
will  reassess  their  HACCP  plans  for  the 
products  in  which  the  substances  will 
be  used.  Such  a  reassessment  is 
specified  in  9  CFR  417.4(a)(3). 
Accordingly,  FSIS  expects  that 
establishments  using  sodium  diacetate, 
sodium  lactate,  or  potassium  lactate  to 
inhibit  the  growth  of  pathogens  will 
modify  their  HACCP  plans  to  establish 
the  use  of  the  substance  as  a  critical 
control  point  (CCP)  or  to  incorporate  the 
use  into  an  existing  CCP.  Also, 
establishments  that  use  sodium  acetate, 
sodiiun  diacetate,  sodium  lactate,  or 


3122  Fwleral  Register / Vol.  65,  No.  13 /Thursday,  January  20.  2000 /Rules  and  Regulations 


tie 


th(  ise 
hei 


potassium 
need  to  revise 
specified  in  pai : 

The  use  of 
levels  that  are 
FSIS  is  not 
expects  no 
from  the  chang 
Therefore 
written  adverse 
scope  of  this  ru 
notice  of  intent 
comments  with  i 
rulemaking, 
will  become  fi 
publication  in 
written  adverse 
scope  of  the 
the  final  ru 
withdrawn,  an< 
a  proposed  ru 
includes  a 


Executive  Ordt  r  12988 


final 


This  direct 
reviewed  unde  ■ 
Civil  Justice 
rule:  (1)  Preempts 
laws  and 
inconsistent  w 
retroactive  effect 
require 
before  parties 
challenging  th 


This  direct 
determined  to 
therefore,  has 
0MB. 


lactate  in  their  products  will 
product's  label  as 
317  or  318,  subpart  N. 

substances  at  the 
ling  provided  for  by 
coni  roversial,  and  FSIS 
adverse  comment  to  result 

that  it  is  making, 
unlets  the  Agency  receives 
comments  within  the 
emaking,  or  a  written 
to  submit  adverse 
in  the  scope  of  the 
wiihin  30  days,  the  action 
60  davs  after 
t  le  Federal  Register.  If 
comments  within  the 
laking  are  received, 
lemiking  notice  will  be 

the  Agency  will  publish 
U  making  notice  that 
comjnent  period. 


rule  has  been 
Executive  Order  12988, 
R^orm.  This  direct  final 
all  state  and  local 
regulitions  that  are 

jth  this  rule;  (2)  has  no 
;  and  (3)  does  not 
administrative  proceedings 
I  lay  file  suit  in  court 
rule. 


Executive  Ord(  tr  12866  and  Regulatory 
Flexibility  Act 


f  nal 


rule  has  been 

)e  not  significant  and, 

ot  been  reviewed  by 


Effect  on  Small  Entities 


fnal 


diiim 


tl  lese 


This  direct 
use  of  sodium 
enhancer,  so 
enhancer  and 
sodium  lactate 
anti-microbiali  i 
products. 

The  use  of 
voluntary, 
any  costs  invo 
reassessments 
changes  to  labels 
The  decision 
establishment! 
ingredients 
conclusions 
the  implementation 


rule  will  permit  the 
jcetate  as  a  flavor 

diacetate  as  a  flavor 
iinti-microbial,  and 
and  potassium  lactate  as 
in  meat  and  poultry 


FSI? 


ty 


W! 


that 


The 
determined 
will  not  have 
impact  on  a 
entities,  as 
Flexibility  Ac 


ingredients  is 
does  not  believe  that 
ved  with  HACCP  plan 
or  modifications,  or 
will  be  significant, 
individual 
to  use  any  of  these 
1  be  based  on  their 
the  benefits  outweigh 
costs. 


ttat 


Administrator,  FSIS,  has 

this  direct  fined  rule 
significant  economic 
si  bstantial  number  of  small 
denned  by  the  Regulatory 
(5  U.S.C.  601). 


Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  direct  final  rule,  FSIS  will 
aimounce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  chemnels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  direct  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act  and  submitted  an 
information  collection  request  to  the 
Office  of  Management  and  Budget  for 
emergency  clearance.  Establishments 
that  choose  to  use  any  of  the  substances 
approved  by  this  direct  final  rule  will 
have  to  make  changes  to  their  product 
labels.  Also,  because  establishments 
using  the  substances  will  change  their 
products'  formulations,  they  will  have 
to  reassess  their  HACCP  plans  that  cover 
production  of  the  products,  as  specified 
in  417.4(a)(3).  FSIS  expects  that  most 
establishments  using  the  substances 
approved  for  antimicrobials  will  most 
likely  establish  the  use  of  the  substance 
as  a  critical  control  point  (CCP)  or 
incorporate  its  use  into  an  existing  CCP. 

Estimate  of  Burden:  FSIS  estimates 
that  it  will  take  1  hour  for 
establishments  to  develop  any  new 
product  labels.  Establishments  will  only 
need  to  make  the  label  changes  once. 
The  Agency  estimates  that  it  will  take  1 
hoiu  for  establishments  to  reassess  their 
HACCP  plans.  For  purposes  of  this 
paperwork  analysis,  FSIS  assunxes  that 


all  of  the  establishments  it  has  estimated 
to  use  the  substances  will  make  changes 
to  one  HACCP  plan  one  time.  The 
Agency  estimates  that  an  establishment 
will  spend  about  5  minutes  a  day  (250 
days)  completing  1  monitoring  record 
and  2  minutes  a  day  filing  the  record  for 
one  HACCP  plan. 

Respondents:  Meat  and  Poultry 
product  establishments. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Number  of  Responses  per 
Respondent:  1  for  label  changes,  1  for 
HACCP  reassessment;  250  for 
monitoring  records,  and  250  for  filing 
the  record. 

Estimated  Total  Annual  Burden  on 
Respondents:  31,166. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
Room  109  Cotton  Annex,  Washington, 
DC  20250-3700. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity,  of  the  method  and 
the  assumptions  used;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  bxirden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  Lee  PuricelU,  see  the  address 
above,  and  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB) 
Washington,  DC  20253. 

List  of  Subjects  in  9  CFR  Part  424 

Food  additives.  Food  packaging,  Meat 
inspection.  Poultry  and  poultry 
products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  part 
424  of  the  Federal  meat  and  poultry 
products  inspection  regulations  as 
follows: 

PART  424— PREPARATION  AND 
PROCESSING  OPERATIONS 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

-  Authority:  7  U.S.C.  450,  1901-1906;  21 
U.S.C.  451-470;  601-695;  7  CFR  2.18,  2.53. 
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2.  Section  424.21  is  amended  in  the 
chart  in  paragraph  (c)  by  adding  in 
alphabetical  order  new  entries  for 
"potassium  lactate,"  "sodium 
diacetate,"  and  "sodium  lactate"  imder 


the  class  "Antimicrobial  agents"  and  by  §424.21    Use  of  food  ingredients  and 

revising  the  entries  for  "sodium  acetate"  sources  of  radiation. 

and  "sodium  diacetate"  under  the  class  ***** 

"Flavoring  agents"  to  read  as  follows:  /^.w  *  * 


Class  of  s'jbstance 


Substance 


Purpose 


Products 


Amount 


Antimicrobial  Agents  Potassium  lactate 

Sodium  diacetate  . 
Sodium  lactate  

Ravoring  agents;  Protec-        Sodium  acetate  .... 
tors  and  Developers. 

Sodium  diacetate  . 


To  inhibit  microbial  growtti     Various  meat  and  poultry       4.8%  by  weight  of  total  for- 

products,  except  infant  mulation. 

formulas  and  Infant  food. 

*> do 0.25%  by  weight  of  total 

formulation. 
*> do 4.8%  by  weight  of  total  for- 
mulation. 

•  •  •  . 

To  flavor  products Various  meat  and  poultry       Not  to  exceed  0.25%  of 

products.  formulate  in  accordance 

with  21  CFR  184.1721. 

*> do Not  to  exceed  0.25%  of 

formulate  in  accordance 
with  21  CFR  184.1754. 


Done  at  Washington,  DC,  on:  December  23, 
1999. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  00-1220  Filed  1-19-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-7789;  34-42327;  35- 
27123;  39-2380;  10-24235] 

RIN  3235-AG96 

Adoption  of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Seciuities  and  Ebfchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
an  updated  edition  of  the  EDGAR  Filer 
Manual  and  is  providing  for  its 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations. 

EFFECTIVE  DATE:  January  24,  2000.  The 
new  edition  of  the  EDGAR  Filer  Manual 
(Release  6.75)  will  be  effective  on 
January  24,  2000.  The  incorporation  by 
reference  of  the  EDGAR  Filer  Manual  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  In 

the  Office  of  Information  Technology, 
Michael  E.  Bartell  at  (202)  942-8800;  for 
questions  concerning  investment 
company  filings,  Ruth  Armfield 


Sanders,  Senior  Special  Counsel,  or 
Shaswat  K.  Das,  Attorney,  Division  of 
Investment  Management,  at  (202)  942- 
0978;  and  for  questions  concerning 
Corporation  Finance  company  filings, 
Herbert  SchoU,  Office  Chief,  EDGAR 
and  Information  Analysis,  Division  of 
Corporation  Finance,  at  (202)  942-2930. 
SUPPLEMENTARY  INFORMATION:  Today  we 
are  adopting  an  updated  EDGAR  Filer 
Manual  ("Filer  Manual"),  which 
describes  the  technical  formatting 
requirements  for  the  preparation  and 
submission  of  electronic  filings  through 
the  Electronic  Data  Gathering,  Analysis, 
and  Retrieval  (EDGAR)  system.'  Filers 
must  comply  with  the  provisions  of  the 
Filer  Manual  in  order  to  assure  the 
timely  acceptance  and  processing  of 
filings  made  in  electronic  format.  ^  Filers 
shoiild  consult  the  Filer  Manual  in 
conjunction  with  our  rules  governing 
mandated  electronic  filing  when 
preparing  documents  for  electronic 
submission.  3 


'  We  originally  adopted  the  Filer  Manual  on  April 
1.  1993,  with  an  effective  date  of  April  26,  1993. 
Release  No.  33-6986  (Apr.  1,  1993)  [58  FR  18638]. 
We  implemented  the  most  recent  update  to  the  Filer 
Manual  on  October  18,  1999.  See  Release  No  33- 
7752  (October  20,  1999}  (64  FR  56430). 

2  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

3  See  Release  Nos.  33-6977  (Feb.  23,  1993)  [58  FR 
14628],  IC-19284  (Feb.  23,  1993)  (58  FR  14848),  35- 
25746  (Feb.  23,  1993)  [58  FR  14999),  and  33-6980 
(Feb.  23,  1993)  [58  FR  15009]  in  which  we 
comprehensively  discuss  the  rules  we  adopted  to 
govern  mandated  electronic  filing.  See  also  Release 
No.  33-7122  (Dec.  19,  1994)  [59  FR  67752),  in 
which  we  made  the  EDGAR  rules  final  and 
applicable  to  all  domestic  registrants;  Release  No. 
33-7427  (July  1, 1997)  (62  FR  36450),  in  which  we 
adopted  minor  amendments  to  the  EDGAR  rules; 


The  purpose  of  this  new  version  of 
EDGAR  and  the  Filer  Manual  (Release 
6.75)  is  to  add  new  form  types  and 
delete  several  old  ones.* 

We  have  added  the  following 
submission  types  to  EDGAR: 

•  SC  TO-C — Written  communication 
relating  to  an  issuer  or  third  party 
tender  offer  not  by  the  subject  company. 

•  SC  i^/79-C— Written 
commimicati'm  by  the  subject  company 
relating  to  a  tender  offer  by  a  third 
party. 

•  SC  TO-I  and  SC  TO-/M— Tender 
offer  schedule  and  amendment  filed  by 
the  issuer. 

•  SC  TO-T  and  SC  TO-T/A— Tender 
offer  schediUe  and  amendment  filed  by 
a  third  party. 

•  425 — A  prospectus  or  other 
communication  in  connection  with 
business  combination  transactions. 

•  N-€  and  N-6/A — Submission  types 
for  registration  statements  and  pre- 
effective  amendments  for  separate 
accounts  (unit  investment  trusts)  if  we 
adopt  our  proposed  Form  N-d.^ 


Release  No.  33-7472  (Oct.  24,  1997)  [62  FR  58647), 
in  which  we  announced  that,  as  of  )anuary  1,  1998, 
we  would  not  accept  in  paper  filings  that  we 
require  filers  to  submit  electronically:  Release  No. 
34-40935  Oan.  12,  1999)  [64  FR  2843),  in  which  we 
made  mandatory  the  electronic  fihng  of  Form  13F; 
and  Release  No.  33-7684  (May  17,  1999)  [64  FR 
27888],  in  which  we  adopted  amendments  to 
implement  the  first  stage  of  EDGAR  modernization. 

*  We  have  added  the  new  Williams  Act 
submission  types  to  accommodate  the  new  rules 
that  will  become  effective  January  24,  2000.  See 
Release  No.  33-7760  (Oct.  22,  1999)  [64  FR  61408). 

*  See  Release  Nos.  33-7514;  IC-23066  (Mar.  2, 
1998)  [63  FR  13988),  in  which  we  proposed  new 

Continued 
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•  497AD—Pi  Dspectus  filed  by  certain 
investment  coir  panies  under  Rule 
482*^(482  ads)/  Filers  who  are  required 
to  file  482  ads  vrith  us  in  accordance 
with  Rule  497  a  nd  the  NOTE  to  Rule 
482(c)  should  s  ibmit  their  482  ads 
under  this  new  submission  type. 

Appendices  J  i  and  B  of  the  Filer 
Manual  contain  the  descriptions  and 
associated  taggi  ng  requirements  for  all 
of  the  new  subi  lission  types.  We  also 
have  added  a  m  sw  section  to  Table  6  of 
Appendix  A,  ei  titled,  "Miscellaneous 
Filings  Under  t  le  Securities  Act."  This 
section  groups  leveral  new  and  existing 
submission  typ  ?s  (425.  DEL  AM.  RW. 
AW,  and  497A! ))  used  by  investment 
companies  to  n  ake  filings  under 
Securities  Act  1  :ules  425,  473,  477,  and 

482." 

We  have  also  made  the  following 
changes  effecti'  e  after  Release  6.75  is 
issued: 

•  The  EDGA  ?  system  will  no  longer 
support  the  fol  owing  form  types:  SC 
13E4andSC  1- Dl. 

•  We  will  ad  d  the  submission's 
accession  num  )er  to  the  subject  line  of 
all  notices  to  fi  ers  of  acceptance  or 
suspension. 

•  We  will  re  ,^ise  EDGARLink  so  that 
filers  will  be  at  le  to  perform  a  version 
verify  upgrade  of  the  software  while  in 
a  Windows  em  ironment. 

Finally,  we  are  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  iy  reference  of  the  Filer 
Manual  into  iae  Code  of  Federal 
Regulations,  wpich  incorporation  by 
reference  was  ipproved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  ;  52(a)  and  1  CFR  Part  51. 
The  revised  Fi  er  Manual  and  the 
amendments  ti »  Rule  301  will  be 
effective  on  Jaj  luary  24,  2000. 

You  may  ob  ain  paper  copies  of  the 
updated  Filer  i4anual  at  the  following 
address:  Publi  :  Reference  Room.  U.S. 
Securities  and  Exchange  Commission. 
450  Fifth  Stre<  t,  N.W.,  Washington  D.C. 
20549-0102.  V/e  will  post  electronic 
format  copies  )n  the  SEC's  Web  Site. 
The  SEC's  We  )  Site  address  for  the  Filer 
Manual  is  httf  ://www. sec.gov/asec/ofis/ 
filerman.htm.  Vou  may  also  obtain  • 
copies  from  D  sclosiue  Incorporated,  the 
paper  and  mic  rofiche  contractor  for  the 
Commission,  i  t  (800)  638-8241. 

Since  the  Fi  er  Manual  relates  solely 
to  agency  pro(  edures  or  practice, 
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footnote  32  and 
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publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  Act  (APA).  ^  It  follows  that 
the  requirements  of  the  Regulatory 
Flexibility  Act  i"  do  not  apply. 

The  effective  date  for  the  updated 
Filer  Manual  and  the  rule  amendments 
is  January  24,  2000.  In  accordance  with 
the  APA."  we  find  that  there  is  good 
cause  to  establish  an  effective  date  less 
than  30  days  after  publication  of  these 
rules. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T  under  Sections  6.  7,  8. 
10.  and  19(a)  of  the  Securities  Act.i^ 
Sections  3,  12,  13,  14, 15,  23,  and  35A 
of  the  Securities  Exchange  Act  of 
1934,^3  Section  20  of  the  Public  Utility 
Holding  Company  Act  of  1935, i'' 
Section  319  of  the  Trust  Indenture  Act 
of  1939.15  and  Sections  8.  30.  31,  and  38 
of  the  Investment  Company  Act.'^ 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements, 
Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a),  77sss(a),  78c(b),  787,  78m,  78n,  78o(d), 
78w(a).  78//(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37. 

2.  Section  232.301  is  revised  to  read 
as  follows: 

§  232.301     EDGAR  Filer  Manual. 

Filers  must  prepare  electronic  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  The  January  24, 
2000  edition  of  the  EDGAR  Filer 
Manual:  Guide  for  Electronic  Filing  with 
the  U.S.  Securities  and  Exchange 
Commission  (Release  6.75)  is 
incorporated  into  the  Code  of  Federal 


ic  submissions  of  rule 
S-TI17CFR 
otncide  482  ads  where  we  require 
(Vith  us.  See  Release  33-7122  at 
a(  companying  text. 

.  230.473.  230.477,  and  230.482. 


Regulations  by  reference,  which  action 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  You 
must  comply  with  these  requirements  in 
order  for  documents  to  be  timely 
received  and  accepted.  You  can  obtain 
paper  copies  of  the  EDGAR  Filer 
Manual  from  the  following  address: 
Public  Reference  Room,  U.S.  Securities 
and  Exchange  Commission,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  or  by  calling  Disclosure 
Incorporated  at  (800)  638-8241. 
Electronic  format  copies  are  available  on 
the  SEC's  Web  Site.  The  SEC's  Web  Site 
address  for  the  Manual  is  http:// 
www.sec.gov/asec/ofis/filerman.htm. 
Information  on  becoming  an  EDGAR  e- 
mail/electronic  bulletin  board 
subscriber  is  available  by  contacting 
TRW/UUNET  at  (703)  345-8900  or  at 
www.trw-edgar.com. 

Dated:  January  11,  2000. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-1123  Filed  1-19-00;  8:45  am] 
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95  U.S.C.  553(b). 

>0  5  U.S.C.  601-612. 

«' 5  U.S.C.  553(d)(3). 

>2  15  U.S.C.  77f,  77g,  77h,  77i  and  77s(a). 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEANo.  1871] 

RIN1117-AA51 

Schedules  of  Controlled  Substances: 
Exempt  Anabolic  Steroid  Products 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Interim  rule  and  request  for 
comments. 


summary:  The  Drug  Enforcement 
Administration  (DEA)  is  designating  six 
preparations  as  exempt  anabolic  steroid 
products.  This  action,  as  part  of  the 
ongoing  implementation  of  the  Anabolic 
Steroids  Control  Act  of  1990,  removes 
certain  regulatory  controls  pertaining  to 
Schedule  III  substances  from  the 
designated  entities. 

DATES:  Effective  date:  January  20,  2000. 
Comments  must  be  submitted  on  or 
before  March  20,  2000. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC.  20537; 
Attention:  DEA  Federal  Register 
Representative/CCR. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537;  Telephone: 
(202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

What  Does  This  Ride  Accomplish  and 
by  What  Authority  Is  It  Being  Issued: 

Section  1903  of  the  Anabolic  Steroids 
Control  Act  of  1990  (title  XIX  of  Pub.  L. 
101-647)  (ASCA)  provides  that  the 
Attorney  General  may  exempt  products 
which  contain  anabolic  steroids  from  all 
or  any  part  of  the  Controlled  Substances 
Act  (CSA)  (21  U.S.C.  801  et  seq.)  if  the 
products  have  no  significant  potential 
for  abuse.  The  procedure  for 
implementing  this  section  of  the  ASCA 
is  described  in  21  CFR  1308.33.  The 
purpose  of  this  rule  is  to  identify  six 
products  for  which  applications  were 
made  and  which  the  Deputy  Assistant 
Administrator  for  the  DEA  Office  of 
Diversion  Control  finds-meet  the  exempt 
anabolic  steroid  product  criteria. 

Why  Is  DEA  Adding  Anabolic  Steroid 
Products  to  the  List  of  Exemptions? 

In  accordance  with  21  CFR  1308.33 
applications  for  the  exemption  of  six 
anabolic  steroid  products  were 
submitted  by  the  products' 
manufacturers  to  the  Deputy  Assistant 
Administrator  for  the  DEA  Office  of 
Diversion  Control.  Each  application 
delineated  a  set  of  facts  which  the 


applicant  believed  justified  the  exempt 
status  of  its  product.  The  applicants 
provides  data  which  they  believed 
showed  that  because  of  the  specific 
product  preparation,  concentration, 
mixture,  or  delivery  system  these 
products  had  no  significant  potential  for 
abuse.  Upon  acceptance  of  these 
applications  the  Deputy  Assistant 
Administrator  requested  from  the 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services  (HHS)  a  recommendation  as  to 
whether  these  products  which  contain 
anabolic  steroids  should  be  considered 
for  exemption  from  certain  portions  of 
the  CSA.  The  Deputy  Assistant 
Administrator  has  received  the 
determination  and  recommendations  of 
the  Assistant  Secretary  for  Health  and 
Surgeon  General,  that  there  was 
sufficient  evidence  to  establish  that 
these  products  do  not  possess  a 
significant  potentied  for  abuse. 

Which  Anabolic  Steroid  Products  Are 
Affected? 

The  Deputy  Assistant  Administrator, 
having  reviewed  the  applications,  the 
recommendations  of  the  Assistant 
Secretary  for  Health  and  Siugeon 
General,  and  other  relevant  information, 
finds  that  each  of  the  products 
described  below  has  no  significant 
potential  for  abuse  because  of  its 
concentration,  preparation,  mixture,  or 
delivery  system. 


What  Action  Can  Individuals  Take  if 
They  Are  Concerned  About  the  Impact 
of  this  Rule? 

Interested  persons  are  invited  to 
submit  their  comments  in  wnriting  with 
regard  to  this  interim  rule.  If  any 
comments  or  objections  raise  significant 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  this 
order  is  based,  the  Deputy  Assistant 
Administrator  shall  immediately 
suspend  the  effectiveness  of  this  order 
until  he  may  reconsider  the  application 
in  light  of  the  comments  and  objections 
filed.  Thereafter,  the  Deputy  Assistant 
Administrator  shall  reinstate,  revoke,  or 
amend  his  original  order  as  he 
determines  appropriate. 

Miscellaneous  Matter — Correction 

In  a  previously  published  nde,  an 
exempt  anabolic  steroid  product  was 
identified  in  the  list  referred  to  in  21 
CFR  1308.34  by  its  active  ingredients 
rather  than  its  trade  name.  See  62  FR 
51776,  October  3,  1997.  Exemptions  are 
granted,  in  accordance  with  the  ASCA 
and  the  implementing  regulations,  to 
specific  products.  Therefore,  DEA  is 
correcting  the  list  referred  to  in  21  CFR 
1308.34  to  describe  the  product  by  its 
specific  trade  name,  Depo-Testadiol. 
The  corrected  information  for  this 
product  in  the  list  referred  to  in  21  CFR 
1308.34  is: 


Trade  name 

Company 

NDC  No. 

Forni 

Ingredients 

Quantity 

Depo-Testadiol  

The   Upjohn   Company,   Kala- 
mazoo, Ml. 

0009-0253 

Vial  

■1 
Testosterone    cypionate,    Estradiol 
cypionate. 

50  mg/ml,  2  mg.ml. 

Why  is  DEA  making  this  rule 
immediately  effective? 

This  rule  is  being  made  immediately 
effective  in  order  to  provide  a  health 
benefit  to  the  public  by  more 
expeditiously  increasing  the  access  to 
these  anabolic  steroid  products  and  to 
reduce  regulatory  restrictions  that  DEA 
(in  consultation  with  HHS)  has 
determined  to  be  an  imnecessary  burden 
on  the  businesses  manufacturing  these 
products. 

Plain  English 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  vmte  Patricia  M. 
Good,  Chief,  Liaison  and  Policy  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone  (202) 
307-7297. 


Certifications 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator, 
for  the  DEA  Office  of  Diversion  Control, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  rule  and  by  approving  it, 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  granting  of  exempt  status 
relieves  persons  who  handle  the  exempt 
products  in  the  course  of  legitimate 
business  from  the  registration,  labeling, 
records,  reports,  prescription,  physical 
security,  and  import  and  export 
restrictions  imposed  by  the  CSA. 

Administrative  Procedure  Act  5  U.S.C. 
553 

This  rule  provides  a  health  benefit  to 
the  public  by  more  expeditiously 
increasing  the  access  to  these  anabolic 


steroid  products  and  reducing 
regulatory  restrictions  that  DEA  and 
HHS  have  determined  to  be 
unnecessary.  Therefore  DEA  has 
determined  that  it  is  contrary  to  the 
public  interest  to  delay  the  effectiveness 
of  this  rule  by  requiring  notice  of 
proposed  rulemaking  and  delay  the 
effective  date. 

The  relief  from  these  administrative 
restrictions  will  provide  monetary 
savings  to  each  of  the  three 
pharmaceutical  manufacturers  who 
applied  for  these  exemptions.  In 
addition  to  the  economic  gain  to  the 
pharmaceutical  industry,  these 
exemptions  provide  significant  benefits 
to  the  general  public  by  increasing  the 
availability  of  these  drug  products  for 
the  legitimate  medical  treatment  for 
which  they  were  intended. 
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Trade  nar  \e 


Component  E-H  r  Proc- 
ess Pellets. 

Component  E-H  k\  Proc- 
ess Granulatior 

Component  TE-SJ  in  Proc- 
ess Pellets. 

Component  TE-^  in  Proc- 
ess Granulatior 

Testoderm  with  Aphesive  4 
mg/d. 

Testosterone  Optjthalmic 
Solutions. 


Dated:  January 

John  H.  King, 

Deputy 
Diversion  Contra 

[FR  Doc  00-1347 
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12866 


not  have  substantial 
the  United  States,  on 


the  relationship  between  the  national 
government  and  the  United  States,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditm^  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule,  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 

Exempt  Anabolic  Steroid  Products 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the    - 
ability  of  the  United  States  based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


PART  1308— (AMENDED] 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  section  1903  of  the 
ASCA,  delegated  to  the  Administrator  of 
the  DEA  pursuant  to  21  U.S.C.  871(a) 
and  28  CFR  0.100,  and  redelegated  to 
the  Deputy  Assistemt  Administrator  of 
the  DEA  Office  of  Diversion  Control 
piu-suant  to  28  CFR  0.104,  Appendix  to 
Subpart  R,  section  7(g),  the  Deputy 
Assistant  Administrator  hereby  orders 
that  the  following  compounds, 
mixtvu^s,  or  preparations  containing 
anabolic  steroids  be  exempted  from 
application  of  sections  302  through  309 
and  1002  through  1004  of  the  CSA  (21 
U.S.C.  822-829  and  952-954)  and  21 
CFR  1301.11.  1301,13,  1301.71  through 
1301.76  for  administrative  purposes 
only  and  be  included  in  the  list  of 
products  described  in  21  CFR  1308.34. 

§1308.34    Amended 


Company 


Ivy  Laboratories,  Inc. 

Overland  Park,  KS. 
Ivy  Laboratories,  Inc. 

Overiand  Pari<,  KS. 
Ivy  Laboratories,  Inc. 

Overiand  Parte,  KS. 
Ivy  Lakxjratories,  Inc. 

Overiand  Parte,  KS. 
Alza  Corp,  Palo  Alto,  CA 

Allergan,  In/ine,  CA 


NDC  No. 


Export  only 


Form 


Pail  

Pail  or  Drum  .... 

Pail 

Pail  or  Drum  .... 

Patch  

Ophthalmic  So- 
lutions. 


Ingredients 


Testosterone  propionate, 
Estradiol  benzoate. 

Testosterone  propionate, 
Estradiol  t>enzoate. 

Trenbolone  acetate.  Es- 
tradiol USP. 

TrentKjIone  acetate,  Es- 
tradiol USP. 

Testosterone  


Testosterone 


Quality 


25  mg/pellet,  2.5 

mg/pellet. 
10  parts,  1  part. 

120  mg/pellet,  24 

mg/pellet. 
5  parts,  1  part. 

10  mg. 

<0.6  w/v. 


11,  2000. 
AssistaniAdministrator.  Office  of 
Filed  1-19-00;  8:45  am) 


ACTION:  Corrections  to  final  regulations. 


DEPARTMEN1  OF  THE  irfTERIOR 
Minerals  Management  Service 
30  CFR  Part  2io 


RIN  1010-AC32 

Postlease  Op<  rations  Safety 

AGENCY:  Minei  als  Management  Service 
(MMS),  Interior. 


summary:  This  dociunent  contains 
corrections  to  the  final  regulations 
which  were  published  Tuesday, 
December  28,  1999  (64  FR  72756).  The 
regulations  related  to  postlease 
operations  safety.  These  corrections 
relate  to  an  incorrect  citation  in  the 
preamble  to  the  published  final 
regulations  and  to  three  documents 
incorporated  by  reference  on  Boiler  and 
Pressure  Vessel  Codes. 
EFFECTIVE  DATE:  January  27,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  these  rules 
was  approved  by  the  Director  of  the 
Federal  Register  as  of  December  15, 
1999,  and  January  27,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray,  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  supersede 
30  CFR  250,  subpart  A,  General, 
regulations  on  the  effective  date  and 
affect  all  operators  and  lessees  on  the 
Outer  Continental  Shelf. 

With  respect  to  the  correction  of  the 
three  documents  incorporated  by 
reference,  on  December  15,  1999  (64  FR 
69923),  MMS  published  a  technical 
amendment  to  §  250.101.  "Documents 
incorporated  by  reference,"  to  update 
versions  of  the  ANSI/ASME  Boiler  and 
Pressm-e  Vessel  Code,  Sections  I.  IV,  and 
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Vin.  MMS  had  determined  that  the  1998 
edition,  with  the  1999  amendment, 
provided  a  degree  of  safety  equal  to  the 
previously  incorporated  1995  edition,  as 
had  been  determined  by  industry.  The 
technical  amendment  was  effective  on 
December  15,  1999.  We  had  expected 
the  publication  of  the  final  rule 
superseding  30  CFR  250,  subpart  A,  to 
be  published  and  become  effective 
much  sooner  than  actually  occurred.  As 
published,  this  final  rule  redesignates 
§  250.101  as  §  250.198  and  repeats  the 
entire  table  of  all  of  our  documents 
incorporated  by  reference.  However,  it 
does  not  reflect  the  technical 
amendments  to  the  ANSI/ASME  Boiler 
and  Pressure  Vessel  Code,  Sections  I,  IV, 
and  Vni  dociunents  that  were  updated 
with  an  effective  date  prior  to  the 


publication  of  30  CFR  250,  subpart  A, 
regulations.  Therefore,  when  the  subpart 
A  regulations  take  effect  on  January  27, 
2000,  imless  corrected  they  will  reverse 
the  effect  of  the  technical  amendment 
updating  the  three  documents.  We  are 
correcting  this  inadvertent  mistake. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  28, 1999,  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  99-31869,  is  corrected  as 
follows: 


Preamble  [Corrected] 

On  page  72757,  in  the  first  column,  in 
the  second  "bidletted"  paragraph,  in  the 
fourth  sentence,  the  citation 
"§  250.175(b)(1)"  is  corrected  to  read 
"§250.174". 

§250.198    [Corrected] 

On  page  72790,  in  the  table  in 
paragraph  (e),  the  three  entries  for 
"ANSI/ASME  Boiler  and  Pressure 
Vessel  Code"  are  corrected  to  read  as 
follows: 

§250.198    Documents  incoiporated  by 
reference. 

***** 

(e)*   *   * 


Title  of  documents 


Incorporated  by  Reference  at 


ANSI/ASME  Boiler  and  Pressure  Vessel  Code,  Section  I,  Rules  for  Constmction  of  Power  Boilers,  includ- 
ing Appendices,  1998  Edition;  July  1,  1999  Addenda,  Rules  for  Construction  of  Power  Boilers,  by  ASME 
Boiler  and  Pressure  Vessel  Committee  Subcommittee  on  Power  Boilers;  and  all  Section  I  Interpretations 
Volume  43. 

ANSI/ASME  Boiler  and  Pressure  Vessel  Code,  Section  IV,  Rules  for  Construction  of  Heating  Boilers,  in- 
cluding Nonmandatory  Appendices  A,  B,  C,  D,  E,  F,  H,  I,  K,  and  L,  and  the  Guide  to  Manufacturers 
Data  Report  Fomis,  1998  Edition;  July  1,  1999  Addenda,  Rules  for  Constmction  of  Heating  Boilers,  by 
ASME  Boiler  and  Pressure  Vessel  Committee  Subcommittee  on  Heating  Boilers;  and  all  Section  IV  In- 
terpretations Volumes  43  and  44.. 

ANSI/ASME  Boiler  and  Pressure  Vessel  Code,  Section  VIII,  Rules  for  Construction  of  Pressure  Vessels, 
Divisions  1  and  2,  including  Nonmandatory  Appendices,  1998  Edition;  July  1,  1999  Addenda,  Rules  for 
Constmction  of  Pressure  Vessels,  by  ASME  Boiler  and  Pressure  Vessel  Committee  Subcommittee  on 
Pressure  Vessels;  and  all  Section  VIII  Interpretations,  Divisions  1  and  2,  Volumes  43  and  44.. 


§  250.803(b)(1).  (b)(1)(i); 
§250.1629(b)(1).  (b)(1)(i). 


§250.803(b)(1),  (b)(1)(i); 
§250.1629(b)(1),  (b)(1)(i). 


§250.803(b)(1),(bK1)(i); 
§250. 1629(b)(1),  (b)(1)(i). 


Dated:  January  5,  2000. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  00-1201  Filed  1-19-00;  8:45  am] 

BILUING  CODE  431(MMR-P 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  4  , 

[Docket  No.  000105007-0007-01]. 

RIN0651-AB12 

Complaints  Regarding  Invention 
Promoters 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  has  added  rules  of 
practice  to  implement  the  Office's 
procedures  for  acceptance  of  complaints 


under  the  Inventors'  Rights  Act  of  1999, 
Pub.  L.  106-113,  section  4001  (to  be 
codified  at  35  U.S.C.  297).  The  Act 
requires  the  Office  to  provide  a  fonun 
for  the  publication  of  complaints 
concerning  invention  promoters.  The 
Office  is  providing  the  public  with  an 
opportunity  to  comment  on  the  new 
rules  which  have  been  adopted. 

DATES:  The  interim  final  rules  are 
effective  January  28,  2000;  vmtten 
comments  must  be  submitted  on  or 
before  February  22,  2000. 

ADDRESSESj^ Address  written  comments 
to  the  attention  of  Kevin  Baer,  Attorney 
Advisor,  Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington,  D.C. 
20231.  In  addition,  written  comments 
may  be  sent  by  facsimile  transmission  to 
(703)  305-8885  or  by  electronic  mail 
messages  over  the  Internet  to  kevin.baer 
uspto.gov.  The  written  comments  will 
be  available  in  the  Patent  and 
Trademark  Office,  Public  Search  Room, 
room  1A03,  Crystal  Plaza  3,  Arlington, 
Virginia  20231,  on  or  about  February  22, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Baer,  by  telephone  at  (703)  305- 


9300,  by  facsimile  at  (703)  305-8885,  by 
electronic  mail  at  kevin.baer@uspto.gov, 
or  by  mail  marked  to  the  attention  of 
Kevin  Baer,  Attorney  Advisor, 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington,  D.C.  20231. 
SUPPLEMENTARY  INFORMATION:  These 
interim  rules  implement  the  Office's 
procedures  for  handling  complaints  and 
replies  filed  under  the  Inventors'  Rights 
Act  of  1999,  Pub.  L.  106-113,  section 
4001  (to  be  codified  at  35  U.S.C.  297). 
The  Act  requires  the  Office  to  provide 
a  forum  for  the  publication  of 
complaints  concerning  invention 
promoters  and  replies  from  the 
invention  promoters.  The  Office 
requests  comments  from  any  interested 
members  of  the  public  on  the  following 
interim  rules. 

Background 

Congress  passed  the  Inventors'  Rights 
Act  of  1999  (Act)  to  protect  the 
independent  inventor  fitjm 
unscrupulous  invention  promoters  who 
prey  on  independent  inventors. 
Legitimate  invention  promoters  assist 
novice  inventors  by  providing 
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Rules 

plementing  this  Act 
new  Part  4,  of  Title  37, 
Regulations  (37  CFR 


Section  4.1 

Section  4.1  is 
that:  (i)  these  ru 
responsibility  u^der 
Rights  Act  of  1 
not  undertake 
invention  promclt 
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Section  4.2 
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Section  4.3 

Section  4.3  is 
that  the  Office 
about  invention 
submitting  a  cor  i 
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promoter  will  be  made  publicly 
available. 

Ln  order  for  the  Office  to  identify  a 
submission  as  a  complciint  imder  this 
Act,  the  complaint  must  be  clearly 
marked  or  otherwise  indicate  that  it  is 
a  complaint  filed  under  these  rules  or 
under  the  Act.  General  letters  of 
complaint  sent  to  the  Office  will  not  be 
treated  under  this  complaint  publication 
program. 

The  complaint  should  fairly  and 
impartially  summarize  the  complaint. 
The  purpose  of  the  Act  is  to  provide 
complainants  with  a  fonun  for  publicly 
making  a  complaint  against  an 
invention  promoter.  As  with  all 
submissions  to  the  Office,  persons 
should  conduct  themselves  with 
decorum  and  courtesy.  See  37  CFR  1.3. 
Submissions  that  do  not  provide  the     "^ 
requested  information  will  be  returned. 
If  a  complainant's  address  is  not 
provided,  the  submission  will  be 
destroyed.  A  complaint  can  be 
withdrawn  by  the  complainant  or 
named  customer  at  any  time  prior  to  its 
publication. 

The  Office  is  developing  a  form  for 
the  convenience  of  persons  wishing  to 
make  a  complaint.  At  a  minimum,  a 
complaint  under  these  rules  must 
provide:  (1)  the  identity  of  the  person 
making  the  complaint;  (2)  an  address  of 
the  person  complaining;  (3)  the  name 
and  address  of  the  invention  promoter; 
(4)  the  name  of  the  customer  of  the 
invention  promoter;  (5)  an  explanation 
of  the  invention  promotion  services 
offered  or  performed;  (6)  the  name  of  the 
mass  media  used  to  advertise  the 
invention  promoter's  services;  (7)  an 
explanation  of  the  relationship  between 
the  customer  and  the  invention 
promotion  services;  and  (8)  a  signature 
of  the  complainant. 

Complaints  should  be  submitted  to 
the  Office  of  Independent  Inventor 
Programs,  U.S.  Patent  and  Trademark 
Office,  Washington,  D.C.  20231.  No 
originals  of  documents  should  be 
included  with  the  complaint. 

Section  4.4(a) 

Section  4.4(a)  is  being  added  to 
explain  that  the  Office  will  forward 
complaints  to  the  invention  promoter 
named  in  the  complaint.  The  invention 
promoter  will  be  given  30  days  to 
respond  to  the  complaint.  The 
complaint  and  the  invention  promoter's 
reply,  if  any,  will  be  made  publicly 
available.  The  Office  may  return  the 
complainant's  submission  for 
clarification  if  the  Office  is  unable  to 
determine  whether  a  submission  is 
intended  to  be  a  complaint  under  these 
rules.  The  Office  may  also  return  the 
submission  if  it  fails  to  include  any 


necessary  information.  Similarly,  the 
Office  may  return  multiple  submissions 
concerning  the  same  subject  matter. 

Section  4.4(b) 

Section  4.4(b)  is  being  added  to 
explain  that  the  Office  will  accept 
responses  from  invention  promoters. 
The  party  responding  must  identify  the 
submission  as  a  response  to  a  particular 
complaint,  identify  the  individual 
signing  the  response,  and  provide  that 
individual's  title  or  authority  for  signing 
the  response. 

The  Office  intends  to  forward  copies 
of  the  complaints  to  the  invention 
promoter  using  regular  first  class  U.S. 
mail.  In  the  event  the  mailing  is 
returned,  section  4.5  will  apply.  In  the 
absence  of  mail  being  returned 
undeliverable,  the  Office  will  presume 
that  the  invention  promoter  received  the 
mailing.  In  the  unlikely  event  the 
invention  promoter  does  not  receive  the 
mailing  and  the  mailing  is  not  retiirned 
as  undeliverable,  then  publication  of  the 
complaint  provides  the  invention 
promoter  with  adequate  notice  that  a 
complaint  has  been  filed.  A  reply  that 
is  submitted  after  the  complaint  is  made 
public  will  also  be  made  available  to  the 
public. 

Section  4.5 

Section  4.5  is  being  added  to  explain 
how  the  Office  will  handle  situations 
where  the  copy  of  the  complaint  that  is 
mailed  to  the  invention  promoter  is 
returned  undelivered.  If  this  occurs,  the 
Office  will  publish  a  notice  alerting  the 
invention  promoter  that  a  complaint  has 
been  filed.  The  notice  will  be  published 
in  the  Official  Gazette,  in  the  Federal 
Register,  or  on  the  Office's  Internet 
home  page  at  www.uspto.gov.  The 
invention  promoter  will  have  30  days 
after  publication  of  the  notice  to  submit 
a  response  to  the  complaint.  If  the 
invention  promoter  does  not  submit  a 
response  to  the  complaint  within  30 
days,  then  the  complaint  will  be  made 
public. 

Section  4.6     _ 

Section  4.6  is  being  added  to  clarify 
that  routine  complaints  about  registered 
attorneys  or  agents  will  not  be  treated 
under  these  rules.  The  Office  may  return 
a  submission  involving  a  registered 
attorney  or  agent  to  seek  clarification  as 
to  whether  or  not  the  attorney  or  agent 
was  involved  with  the  invention 
promotion  services.  The  Office  does  not 
plan  on  publishing  complaints  against 
registered  attorneys  or  agents  unless  the 
complainant  can  fairly  demonstrate  that 
the  attorney  or  agent  is  involved  with 
invention  promotion  services.  However, 
attorneys  or  agents  who  work  with 
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invention  promoters  should  realize  that 
such  work  may  cause  their  name  or 
affiliation  to  be  publicly  disclosed  in  a 
complaint.  In  addition,  the  Office  may 
forward  any  submission  concerning  a 
registered  attorney  or  agent  to  the  Office 
of  Enrollment  and  Discipline. 

All  submissions  to  the  Office  imde» 
this  Part  are  subject  to  the  criminal 
penalties  imder  18  U.S.C.  1001  for  false 
statements. 

Classification 

Administrative  Procedure  Act 

This  interim  final  rule  sets  forth  the 
Office  procedures  to  make  complaints 
involving  invention  promoters  publicly 
available,  together  with  any  response  of 
the  invention  promoters  as  required  by 
the  Inventors'  Rights  Act  of  1999,  Pub. 
L.  No.  106-113,  section  4001.  Therefore, 
prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553(b)(3)(A),  or  any 
other  law. 

Regulatory  Flexibility  Act 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553(b)(3)(A),  or  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  are  inapplicable. 

Executive  Order  13132 

This  interim  final  rule  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132. 

Executive  Order  12866 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  interim  final  rule  contains  a 
collection  of  information  requirement 
that  is  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.).  This  rule 
provides  procediu-es  for  persons 
desiring  to  voluntarily  submit 
complaints  to  the  Office  concerning 
invention  promoters  so  that  the  Office  is 
able  to:  (1)  Forward  the  complaint  to  the 
invention  promoter  for  a  response;  and 
(2)  publish  the  complaint.  An 
information  collection  package 
supporting  this  new  rule  will  be 
submitted  to  OMB  for  review  and 
approval.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  15  minutes  per    ' 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 


maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (b)  the  accuracy 
of  the  agency's  estimate  of  the  biuden; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  the  biuden 
estimate  or  any  other  aspects  of  the 
information  requirements,  including 
suggestions  for  reducing  the  burden,  to 
Kevin  Baer,  Attorney  Advisor,  Box  4, 
Patent  and  Trademark  Office, 
Washington,  D.C.  20231,  or  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB.  725  17th  Street,  N.W., 
Washington.  D.C.  20503,  (Attn:  PTO 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA,  uidess  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  37  CFR  Part  4 

Administrative  practice  and 
procedure.  Inventions  and  patents 

For  the  reasons  set  forth  in  the 
preamble  and  piusuant  to  the  authority 
contained  in  35  U.S.C.  6  and  297,  title 
37  of  the  Code  of  Federal  Regulations  is 
amended  by  adding  part  4  to  read  as 
follows: 

1.  Part  4  is  added  to  read  as  follows: 

PART  4^-COMPLAINTS  REGARDING 
INVENTION  PROMOTERS 

Sec. 

4 . 1  Complaints  Regarding  Invention 
Promoters. 

4.2  Definitions 

4.3  Submitting  Complaints 

4.4  Invention  Promoter  Reply 

4.5  Notice  by  Publication 

4.6  Attorneys  and  Agents 

Authority:  35  U.S.C.  6  and  297. 

§4.1    Complaints  Regarding  Invention 
Promoters 

These  regulations  govern  the  Patent 
and  Trademark  Office's  (Office) 
responsibilities  imder  the  Inventors' 
Rights  Act  of  1999,  which  can  be  found 
in  the  U.S.  Code  at  35  U.S.C.  297.  The 
Act  requires  the  Office  to  provide  a 
forum  for  the  publication  of  complaints 
concerning  invention  promoters.  The 
Office  will  not  conduct  any 
independent  investigation  of  the 


invention  promoter.  Although  the  Act 
provides  additional  civil  remedies  for 
persons  injured  by  invention  promoters, 
those  remedies  must  be  pursued  by  the 
injured  party  without  the  involvement 
of  the  Office. 

§4.2    Definitions 

(a)  Invention  Promoter  raeans  any 
person,  firm,  partnership,  corporation, 
or  other  entity  who  offers  to  perform  or 
performs  invention  promotion  services 
for.  or  on  behalf  of,  a  customer,  and  who 
holds  itself  out  through  advertising  in 
any  mass  media  as  providing  such 
services,  but  does  not  include — 

(1)  Any  department  or  agency  of  the 
Federal  Government  or  of  a  State  or 
local  government; 

(2)  Any  nonprofit,  charitable, 
scientific,  or  educational  organization 
qualified  under  applicable  State  law  or 
described  under  section  170(b)(1)(A)  of 
the  Internal  Revenue  Code  of  1986; 

(3)  Any  person  or  entity  involved  in 
the  evaluation  to  determine  conunercial 
potential  of,  or  offering  to  license  or  sell, 
a  utility  patent  or  a  previously  fifed 
nonprovisional  utility  patent 
application; 

14)  Any  party  participating  in  a 
transaction  involving  the  sale  of  the 
stock  or  assets  of  a  business;  or 

(5)  Any  party  who  directly  engages  in 
the  business  of  retail  sales  of  products 
or  the  distribution  of  products. 

(b)  Customer  means  any  individual 
who  enters  into  a  contract  with  an 
invention  promoter  for  invention 
promotion  services. 

(c)  Contract  for  Invention  Promotion 
Services  means  a  contract  by  which  an 
invention  promoter  undertakes 
invention  promotion  feervices  for  a 
customer. 

(d)  Invention  Promotion  Services 
means  the  procurement  or  attempted 
procurement  for  a  customer  of  a  firm, 
corporation,  or  other  entity  to  develop 
and  market  products  or  services  that 
include  the  invention  of  the  customer. 

§4.3    Submitting  Complaints 

(a)  A  person  may  submit  a  complaint 
concerning  an  invention  promoter  with 
the  Office.  A  person  submitting  a 
complaint  should  understand  that  the 
complaint  may  be  forwarded  to  the 
invention  promoter  and  may  become 
publicly  available.  The  Office  will  not 
accept  any  complaint  that  requests  that 
it  be  kept  confidential. 

(b)  A  complaint  must  be  clearly 
marked,  or  otherwise  identified,  as  a 
complaint  under  these  rules.  The 
complaint  must  include: 

(1)  The  name  and  address  of  the 
complainant; 

(2)  The  name  and  address  of  the 
invention  promoter; 
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the  complaint, 
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§4.4    Invention 

(a)  If  a  submission 
requirements  of 
invention  promc|t 
complaint  will 
complaint  and  g|ven 
The  invention 
be  made  availab 
with  the  com 
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day  time  period 
complaint  will 
public.  Replies 
is  made  availably 
be  published. 

(b)  A  response 
marked,  or 
response  by  an 
response  must 

(1)  The  name 
invention  promdter; 

(2)  A  reference 
forwarded  to  the 
a  complaint  pre\  lous 

(3)  The  name 
the  response;  an 

(4)  The  title  or 
individual 


Pf  omoter  Reply 

appears  to  meet  the 
i  complaint,  the 
er  named  in  the 
notified  of  the 

30  days  to  respond. 
P  omoter's  response  will 
e  to  the  public  along 

If  the  invention 
reply  within  the  30- 
set  by  the  Office,  the 
made  available  to  the 
after  the  complaint 
to  the  public  will  also 


must  be  clearly 
otherwise  identified,  as  a 
i:  wention  promoter.  The 


CKntain: 


<  nd  address  of  the 


to  a  complaint 
invention  promoter  or 
ly  published; 
the  individual  signing 


(if 


authority  of  the 
signitg  the  response. 
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§4.5    Notice  by 
If  the  copy  of 
mailed  to  the  in>|ention 
retiuTied  undeli\  ered 
will  publish  a  Notice 
Received  in  the 


Publication 

complaint  that  is 
promoter  is 
,  then  the  Office 
of  Complaint 
<  )fficial  Gazette,  the 


Federal  Register,  or  on  the  Office's 
Internet  home  page.  The  invention 
promoter  will  be  given  30  days  from 
such  notice  to  submit  a  reply  to  the 
complaint.  If  the  Office  does  not  receive 
a  reply  from  the  invention  promoter 
within  30  days,  the  complaint  alone  will 
become  publicly  available. 

§  4.6    Attorneys  and  Agents 

Complaints  against  registered  patent 
attorneys  and  agents  will  not  be  treated 
under  this  section,  luiless  a  complaint 
fairly  demonstrates  that  invention 
promotion  services  are  involved. 
Persons  having  complaints  about 
registered  patent  attorneys  or  agents 
should  contact  the  Office  of  Eru'oliment 
and  Discipline  at  the  U.S.  Patent  and 
Trademark  Office,  Box  OED, 
Washington,  D.C.  20231,  and  the 
attorney  discipline  section  of  the 
attorney's  state  licensing  bar  if  an 
attorney  is  involved. 

Dated:  January  13.  2000. 

Q.  Todd  Dickinson, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

(FR  Doc.  00-1359  Filed  1-19-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[NE  071-10718;  FRL-6521-6] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Programs,  Approval  Under 
Section  112(1);  State  of  Nebrasica 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  a  State  Implementation  Plan 
[SIP)  revision  submitted  by  the  state  of 
Nebraska  on  February  5,  1999.  This 
revision  consists  of  updates  to  Title 
129 — Nebmska  Air  Quality  Regulations, 
Chapters  1,  2,  5,  6,  7,  8, 10,  17,  22,  25, 
34,  35,  41,  and  Appendix  11.  The  state 
also  requested  that  EPA  approve 
revisions  adopted  by  the  Lincoln- 
Lancaster  County  Health  Department 
(LLCHD),  Lincoln,  Nebraska,  in  1997 
and  1998,  and  rule  revisions  adopted  by 
the  city  of  Omaha  in  1998.  EPA  is  taking 
action  to  approve  these  revisions  also. 
These  revisions  will  strengthen  the  SIP 
with  respect  to  attainment  and 
maintenance  of  established  air  quality 
standards  and  with  respect  to  hazardous 
air  pollutants  (HAP).  EPA  is  also 
approving  revisions  to  the  agencies'  part 


70  operating  permits  programs.  The 
effect  of  this  action  is  to  ensure  that  the 
state  and  local  agencies'  air  program 
rule  revisions  are  reflected  in  the  EPA- 
approved  program. 

DATES:  This  direct  final  rule  is  effective 
on  March  20,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  22,  2000.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  fined  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
addressed  to  Wayne  A.  Kaiser, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  901  North  5th  Street,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Iiiformation 
Center.  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  approval  under  section  112(1)? 

What  is  the  Part  70  Operating  Permits 
Program? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a 
SIP  revision  been  met? 

What  action  is  EPA  taking? 

What  is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 
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Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  is  the  Federal  Approval  Process 
for  a  SIP? 

hi  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formedly 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  EPA  for  inclusion  into  the 
SIP.  EPA  must  provide  public  notice 
and  seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SEP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans."  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  EPA  has 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  FederaJly  approved,  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 

What  is  Approval  Under  Section  112(1)? 

Section  112(1)  of  the  CAA  provides 
authority  for  EPA  to  implement  a 
program  to  regulate  HAPs,  and  to 
subsequently  delegate  authority  for  this 
program  to  the  states  and  local  agencies. 
EPA  has  delegated  authority  for  this 
program  to  Nebraska,  LLCHD,  and 
Omaha,  and  has  approved  relevant  state 


and  local  agency  HAP  rules  imder  this 
authority,  ki  this  action,  EPA  is 
approving  revisions  to  the  section  112(1) 
approved  state  and  local  agency  rules. 

What  Is  the  Part  70  Operating  Permits 
Program? 

The  CAA  Amendments  of  1990 
require  all  states  to  develop  operating 
permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  states  are  to  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  One 
purpose  of  the  part  70  operating  permits 
program  is  to  improve  enforcement  by 
issuing  each  source  a  single  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  Federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility  into  one  document,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  PMio;  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (HAP) 
(specifically  Hsted  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

Revisions  to  the  state  and  local 
agencies'  operating  permits  program  are 
also  subject  to  public  notice,  conunent, 
and  EPA  approval. 

What  Is  Being  Addrussed  in  This 
Document? 

EPA  is  taking  final  action  to  approve 
a  SIP  revision  submitted  by  the  state  of 
Nebraska  on  February  5, 1999.  This 
revision  consists  of  updates  to  Title 
129 — Nebraska  Air  Quality  Regulations. 
Chapters  1,  2,  5,  6,  7,  8, 10,  17,  22,  25, 
34,  35,  41,  and  Appendix  11.  The  state 
also  requested  that  EPA  approve 
revisions  adopted  by  the  LLCHD, 
Lincoln,  Nebraska  in  1997  and  1998, 
and  the  city  of  Omaha  in  1998.  All  of 
the  rule  revisions  are  being  approved 
pursuant  to  section  110.  State  rules 
being  approved  pursuant  to  section 
112(1)  aie  Chapters  5,  7,  8,  and  10. 
Section  112(1)  approved  rules  for 


LLCHD  are  Chapters  5,  7.  8.  and  15.  The 
Omaha  112(1)  revisions  are  consistent 
with  the  state's  112(1)  revisions. 

EPA  is  also  approving  as  an 
amendment  to  the  agencies'  Part  70 
operating  programs  the  following  rule 
revisions:  NDEQ  Chapters  1,2,5,  6,  7, 
8,  10,  29,  and  41;  LLCHD  Chapters  2- 
1,  2-2,  2-5,  2-6.  2-7,  2-8.  and  2-15; 
and  Omaha  rules  similar  to  the  NDEQ 
revisions. 

A  detailed  discussion  of  the  specific 
rule  revisions  effected  by  the  state  and 
local  agencies  is  contained  in  the 
Technical  Support  Document  (TSD) 
prepared  for  Uiis  action,  which  is 
available  from  the  EPA  contact  Hsted 
above. 

The  request  to  revise  the  Nebraska  SIP 
was  submitted  by  Michael  J.  Linder, 
NDEQ  Interim  Director,  on  February  5, 
1999.  The  state  rules  were  effective 
September  7,  1997;  the  Lincoln- 
Lancaster  County  rules  were  effective 
March  11,  1997,  and  August  11,  1998; 
and  the  city  of  Omaha  rules  were 
effective  April  1,  1998. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittals  have  met  the 
public  notice  requirements  for  SIP 
submissions  in  accordance  with  40  CFR 
51.102.  The  submittals  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the  TSDs 
which  are  part  of  this  notice,  the 
revisions  meet  the  substantive  SIP 
requirements  of  the  CAA,  including 
section  110  and  implementing 
regulations. 

What  Action  Is  EPA  Taking? 

EPA  is  pTiocessing  this  action  as  a 
direct  final  action  because  this 
amendment  to  the  Nebraska  SIP  makes 
routine  revisions  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments. 

Conclusion 

Final  Action 

EPA  is  taking  final  action  to  approve, 
as  an  amendment  to  the  Nebraska  SIP, 
rule  revisions  submitted  by  the  state  of 
Nebraska  as  discussed  above.  Approval 
of  this  revision  in  the  Nebraska  SIP  will 
make  the  state  and  local  agency  rules 
Federally  enforceable.  EPA  is  also 
approving  revisions  to  the  agencies'  part 
70  operating  permits  programs  and 
section  112(1)  programs. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
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preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  establish  a 
further  health  or  risk-based  stcmdard 
because  it  approves  state  rules  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 


regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jiu-isdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  toiase  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  signed  into 
law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approved 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  eflfect  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 


publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  March  20,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 


40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated;  December  14,  1999. 
William  Rice, 
Acting  Regional  Administrator,  Region  Vtt. 

Chapter  I,  Title  40  of  the  CFR  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  CC — Nebraslia 

2.  In  §  52.1420  paragraph  (c),  table 
titled  EPA-APPROVED  NEBRASKA 
REGULATIONS,  the  following  entries 
ate  revised,  and  a  new  entry  titled 
Appendix  II  is  added  following  the 
Appendix  I  entry,  and  in  paragraph  (e), 
table  titled  EPA-APPROVED 
NEBRASKA  NONREGULATORY 
PROVISIONS,  two  entries  are  added  at 
the  end  of  the  table  to  read  as  follows: 

§  52.1 420    Identification  of  plan, 
(c)  EPA-approved  regulations. 
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EPA— Approved  Nebraska  Regulations 

Nebraska  cital 

on                                            Title                                      ^*^^®  ®"®*^' 
°"                                             ""®                                         tivedate 

EPA  approval  date 

Comments 

STATE  OF  NEBRASKA 

Department  of  Environniental  Quality  Title  129 — Nebraska  Air  Quality  Regulations 

129-1 

129-2  

Definitions 9/7/97 

Definition  of  Major  Source 9/7/97 

[insert  publication  date 
and  FR  citation). 

[insert  publication  date 
and  FR  citation]. 

*  • 

[insert  publication  date 
and  FR  citation]. 

*  * 

[insert  publication  date 
and  FR  citation]. 

[insert  publication  date 
and  FR  citation]. 

[insert  publication  date 
and  FR  citation]. 

*  * 

[insert  publication  date 
and  FR  citation]. 

•  • 

[insert  publication  date 
and  FR  citation]. 

•  • 

[insert  publication  date 
and  FR  citation]. 

*  • 

[insert  publication  date 
and  FR  citation]. 

*  • 

[insert  publication  date 
and  FR  citation]. 

[insert  publication  date 
and  FR  citation]. 

*  * 

[insert  publication  date 
and  FR  citation]. 

*  • 

[insert  publication  date 
and  FR  citation]. 

129-5  

•                               •                               • 
Operating  Permit  9/7/97 

Section  001  02  i"?  not 

129-6  

*                                •                                * 
Emissions  Reporting  9/7/97 

SIP  approved. 

129-7  

129-8  

Operating  Permits— Application  9/7/97 

Operating  Permit  Content  9/7/97 

129-10  

129-17 

•  •                                •             ' 

Operating  Pemnits  tor  Temporary  Sources 9/7/97 

•  *                               • 

Construction  Permits — When  Required                             9/7/97 

129-22  

•                               *                               • 

129-25  

129-34  

•                               •                               * 

Nitrogen  Oxides  (Calculated  as  Nitrogen  Diox-              9/7/97 

ide);   Emissions  Standards  for  Existing  Sta- 
tionary Sources. 

Emission  Sources;  Testing;  Monitoring 9/7/97 

129-35  

129-41   

Compliance;  Exceptions  Due  to  Startup,  Shut-              9/7/97 

down,  or  Malfunction. 

•                               *                               *     ~           ■ 
General  Provision 9/7/97 

Appendix  II  

•                               •                               * 

Hazardous  Air  Pollutants  (HAPS)  9/7/97 

. 

- 

•                                                                 *                                                                •                                                                 •                                                                 • 

Lincoln-Lancaster  County  Air  Pollution  Control  Program 

Article  1— Administration  and  Enforcement 

•                               •                               • 

Article  2 — Regulations  and  Standards 

«                               « 

' 

Section  1  

Section  2  

Definitions 8/11/98 

Major  Sources — Defined  8/11/98 

[insert  publication  date 
and  FR  citation]. 

[insert  publication  date 
and  FR  citation]. 

«                                                                 * 

[insert  publication  date 
and  FR  citation]. 

[insert  publication  date 
and  FR  citation]. 

Section  5  

*                               •                               •                             . 

Operating  Permits — When  Required 8/11/98 

Section  6  

Emissions  Reporting — When  Required 8/11/98 
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EPA— Approved  Nebraska  Regulations— Continued 


Nebraska  citation 


Title 


®!fv?drte'         EPA  approval  date 


Section  7  Operating  Permits— Application 

Section  8  Operating  Permit — Content 


8/1 1/98  [insert  publication  date 
and  FR  citation]. 

8/11/98  [insert  publication  date 
and  FR  citation].    , 


Comments 


Section  15  Operating  Permit  Modifications— Reopening  for 

Cause. 


8/1 1/98    [insert  publication  date 
and  FR  citation]. 


Section  17  Constmction  Permits— When  Required 


8/11/98    [insert  publication  date 
and  FR  citation). 


Section  20  Particulate   Emissions — Limitations  and   Stand- 
ards. 


3/31/97    [insert  putdication  date 
and  FR  citation]. 


Section  32  Dust— Duty  to  Prevent  Escape  of 


3/31/97    [insert  publication  date 
and  FR  citation]. 


City  of  Omaha 
Chapter  41— Air  Quality  Control 


Article  I  In  General 


41-2  Adoption  of  State  Regulations  with  Exceptions 


4/1/98    [insert  publication  date 
and  FR  citation). 


(e) 


EPA-Approved  Nebraska  Nonregulatory  Provisions    <. 


State  sub- 


Name  of  nonregulatory         Applicable  Geographic  or  nonattalnment  area        ^^^^  ^^  EPA  approval  date 


SIP  provision 


Comments 


Lincoln  Municipal  Code,       City  of  Lincoln 

Chapter  8.06.140  and 

8.06.145. 
Lancaster  Co.  Resolution    Lancaster  County 

5069,  Sections  12  and 

13. 


2/5/99    [insert  publication  date 
and  FR  citation). 

2/5/99    [insert  publication  date 
and  FR  citation). 
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PART  70— [AM  ENDED] 
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1 .  The  authority 
continues  to  re;  id 


Authority:  42 

2.  Appendix 
by  adding  para<  ;raph 
Nebraska;  City 
Lancaster  Coui^y 
read  as  follows 


citation  for  Part  70 
a  follows: 


S.C.  7401,etseq. 
\  to  Part  70  is  amended 
(d)  to  the  entry  for 
)f  Omaha;  Lincoln- 
Health  Department  to 


Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Program 


Nebraska;  Cit  y 
Lancaster  Coun  :y 


(d)  The  Nebr4ska 
Environmental 
following  progitoi 
20,  1999;NDEC 
2.5.6,  7,8.  10, 
Omaha  Ord 
section  41-2,  aii 
2-2,  2-5,  2-6, 
effective  Februj  ry 


imai  ce 


2-7 


Department  of 
Quality  submitted  the 

revisions  on  August 
Title  129,  Chapters  1, 
29,  and  41;  City  of 

No.  34492,  amended 
dLLCHD  Articles  2-1, 

2-8,  and  2-15, 

22.  2000. 


DEPARTMENT 
HUMAN 


of  Omaha;  Lincoln- 
Health  Department 


[FR  Doc.  00-618  Filed  1-19-00;  8:45  am] 

BILUING  CODE  6560-  5(M> 


OF  HEALTH  AND 


SERVK^ES 


Health  Care  Fir  ancing  Administration 

42CFRPart41;! 
[HCFA-1124-iFC 
RIN  0938-AJ92 

Medicare  Progriam;  Medicare  inpatient 
Disproportionate  Share  Hospital  (DSH) 
Adjustment  Calculation:  Change  in  the 
Treatment  of  Cf  rtain  Medicaid  Patient 
Days  in  States  yvith  1115  Expansion 
Waivers 


agency:  Health 
Administration 
ACTION:  Interim 
comment  perioc 


Care  Financing 
[HCFA),  HHS. 
final  nde  with 


summary:  This 
comment  perioc 
to  the  Medicare 
calculation  po 
section  1115 
This  rule  sets 
calculating  the 
adjustment  for 
payment  under 
system. 
DATES:  Effective 


are  applicable 
on  or  after  Jan 


nterim  final  rule  with 
implements  a  change 
DSH  adjustment 
li  :y  in  reference  to 
ex  )ansion  waiver  days, 
fc  rth  the  criteria  to  use  in 
Medicare  DSH 
liospitals  for  purposes  of 
the  prospective  payment 


date:  January  20,  2000. 
Applicabilitypate:  These  regulations 
discharges  occurring 
20,  2000. 


t(i 


uijy : 


Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  20,  2000. 

ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1124-IFC,  P.O.  Box 
8010,  Baltimore,  MD  21244-8010. 

If  you  prefer,  you  may  deliver  an 
original  and  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses: 
Room  443-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Washington.  DC  20201,  or 
Room  C5-16-03,  7500  Security 

Boulevard,  Baltimore,  Maryland 

21244-1850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Buto.  Deputy  Director,  Center 
for  Health  Plans  and  Providers,  (202) 
205-2505. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Summary 

The  Medicare  disproportionate  share 
hospital  (DSH)  adjustment  provision 
under  section  1886(d)(5)(F)  of  the  Social 
Security  Act  (the  Act)  was  enacted  by 
section  9105  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  of  1985  and  became  effective 
for  discharges  occurring  on  or  after  May 
1,  1986,  as  set  forth  in  the  May  6,  1986 
final  nde  with  comment  period  (51  FR 
16772). 

The  size  of  a  hospital's  Medicare  DSH 
adjustment,  which  is  applied  to  the 
hospital  inpatient  prospective  payment 
system  (PPS)  payment,  is  based  on  the 
sum  of  the  percentage  of  patient  days 
attributable  to  patients  eligible  for  both 
Medicare  Part  A  and  Supplemental 
Security  Income  (SSI),  and  the 
percentage  of  patient  days  attributable 
to  patients  eligible  for  Medicaid  but  not 
Medicare  Part  A.  The  first  computation 
includes  days  for  patients  who,  during 
a  given  month,  were  entitled  to  both 
Medicare  Part  A  and  SSI  (excluding 
State  supplementation).  This  number  is 
divided  by  the  number  of  covered 
patient  days  utilized  by  patients  under 
Medicare  Part  A  for  that  same  period. 
The  second  computation  includes 
patient  days  associated  with 
beneficiaries  who  were  eligible  for 
medical  assistance  (Medicaid)  imder  a 
State  plan  approved  under  Title  XIX  but 
who  were  not  entitled  to  Medicare  Part 
A.  (See  42  CFR  412.106(b)(4).)  This 
number  is  divided  by  the  total  number 
of  patient  days  for  that  same  period. 


Currently,  hospitals  whose 
disproportionate  patient  percentage 
exceeds  a  certain  threshold  (which 
varies  for  urban  and  rural  areas)  receive 
either  a  fixed  adjustment  or,  in  the  case 
of  large  urban  hospitals  (100  or  more 
beds)  or  large  rural  hospitals  (500  or 
more  beds),  a  variable  adjustment  based 
on  a  statutory  formula.  As  of  April  1, 
1990,  variable  adjustments  were  made 
for  large  urban  hospitals  and  rural 
referral  centers.  Facilities  that  qualify  as 
rural  referral  centers  as  well  as  sole 
community  hospitals  receive  the  greater 
of  a  fixed  adjustment  or  a  variable 
adjustment  based  on  a  statutory 
formula.  Qualifying  large  rural  hospitals 
and  sole  community  hospitals  receive  a 
fixed  adjustment.  Urban  hospitals  with 
100  or  more  beds  that  receive  funds 
ft^om  State  and  local  governments  for 
indigent  care  in  excess  of  30  percent  of 
net  inpatient  revenues  are  treated 
separately  (42  CFR  412.106(c)). 

B.  Section  1115  Expansion  Waivers 

Some  States  provide  medical 
assistance  under  a  demonstration 
project  (also  referred  to  as  a  section 
1115  waiver).  In  some  section  1115 
waivers,  a  given  population  that 
otherwise  could  have  been  made 
eligible  for  Medicaid  under  section 
1902(r)(2)  or  1931(b)  in  a  State  plan 
amendment  is  made  eligible  under  the 
waiver.  These  populations  are  referred 
to  as  hypothetical  eligibles,  and  are 
specific,  finite  populations  identifiable 
in  the  budget  neutrality  agreements 
foxuid  in  the  Special  Terms  and 
Conditions  for  the  demonstrations;  the 
patient  days  utilized  by  that  population 
are  to  be  recognized  for  purposes  of 
calculating  the  Medicare  DSH 
adjustment.  In  addition,  the  section 
1115  waiver  may  provide  for  medical 
assistance  to  expanded  eligibility 
populations  that  could  not  otherwise  be 
made  eligible  for  Medicaid. 

Under  ciurent  policy,  hospitals  were 
to  include  in  the  Medicare  DSH 
calculation  only  those  days  for 
populations  under  the  section  1115 
waiver  who  were  or  could  have  been 
made  eligible  imder  a  State  plan.  Patient 
days  of  the  expanded  eligibility  groups, 
however,  were  not  to  be  included  in  the 
Medicare  DSH  calculation. 

n.  Provisions  of  the  Interim  Final  Rule 
With  Comment  Period 

In  this  interim  final  rule  with 
comment  period,  we  are  revising  the 
policy,  effective  with  discharges 
occurring  on  or  after  January  20,  2000, 
to  allow  hospitals  to  include  the  patient 
days  of  all  populations  eligible  for  Title 
XIX  matching  pajonents  in  a  State's 
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section  1115  waiver  in  calculating  the 
hospital's  Medicare  DSH  adjustment. 

One  purpose  of  a  section  1115 
expansion  waiver  is  to  extend  Title  XIX 
matching  payments  to  services 
furnished  to  populations  that  otherwise 
could  not  have  been  made  eligible  for 
Medicaid.  The  costs  associated  with 
these  populations  are  matched  based  on 
section  1115  authority.  In  fact,  section 
1115(a)(2)(A)  of  the  Act  states  that  the 
"costs  of  such  project  which  would  not 
otherwise  be  included  as  expenditures 
under  section  *   *   *  1903  *   *   *  shall, 
to  the  extent  and  for  the  period 
prescribed  by  the  Secretary,  be  regarded 
as  expenditures  *  *  *  approved  under 
(Title  XIX)."  Thus,  the  statute  allows  for 
the  expansion  populations  to  be  treated 
as  Medicaid  beneficiaries. 

In  addition,  at  the  time  that  the 
Congress  enacted  the  Medicare  DSH 
adjustment,  there  were  no  approved 
section  1115  expansion  waivers. 
Nonetheless,  we  believe  allowing 
hospitals  to  include  the  section  1115 
expanded  waiver  population  in  the 
Medicare  DSH  calculation  is  fully 
consistent  with  the  Congression^  goals 
of  the  Medicare  DSH  adjustment  to 
recognize  the  higher  costs  to  hospitals  of 
treating  low  income  individuals  covered 
under  Medicaid.  Therefore,  inpatient 
hospital  days  for  these  individuals 
eligible  for  Title  XIX  matching 
payments  under  a  section  1115  waiver 
are  to  be  included  as  Medicaid  days  for 
purposes  of  the  Medicare  DSH 
adjustment  calculation. 

In  order  to  provide  consistency  in 
both  components  of  the  calculation,  any 
days  that  are  added  to  the  Medicaid  day 
coimt  must  also  be  added  to  the  total 
day  coimt,  to  the  extent  that  they  have 
not  been  previously  so  added. 

Regardless  of  the  type  of  allowable 
Medicaid  day,  the  hospital  bears  the 
burden  of  proof  and  must  verify  with 
the  State  that  the  patient  was  eligible 
under  one  of  the  allowable  categories 
dimng  each  day  of  the  patient's  stay. 
The  hospital  is  responsible  for  and  must 
provide  adequate  documentation  to 
substantiate  the  number  of  Medicaid 
days  claimed.  Days  for  patients  that 
caimot  be  verified  by  State  records  to 
have  fallen  within  a  period  wherein  the 
patient  was  eligible  for  Medicaid  as 
described  in  this  rule  cannot  be 
counted. 

HI.  Response  to  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them      c 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 


time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

IV.  Waiver  of  Proposed  Rulemaking 
and  30-Day  Delay  in  the  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  "The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  imder 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

We  find  that  it  would  be  contrary  to 
the  public  interest  to  undertake  prior 
notice  and  comment  procedures  before 
implementing  this  interim  final  rule 
with  conunent  period.  States  that  have 
approved  section  1115  waivers  are 
continually  involved  in  critical  efforts  to 
implement,  refine,  and  operate  their 
Medicaid  programs.  For  example,  the 
States,  managed  care  organizations,  and 
hospitals  are  always  considering  their 
financial  positions  and  the  adequacy  of 
rates  paid  between  these  critical 
partners.  We  believe  this  policy  change 
impacts  their  financial  positions. 
Therefore,  we  believe  the  extended 
period  of  uncertainty  for  hospitals  and 
others  that  would  result  if  this  policy 
change  were  to  go  through  proposed  and 
final  rulemaking  could  adversely  affect 
the  course  of  these  critical  efforts  and 
thereby  disrupt  services  to  Medicaid 
beneficiaries  and  other  low-income 
patients  who  are  served  by  hospitals, 
especially  safety  net  hospitals. 

Moreover,  because  our  prior  guidance 
on  certain  aspects  of  oui  Medicare  DSH 
policy  was  insufficiently  clear,  many 
hospitals  in  States  with  approved 
section  1115  expansion  waivers  have 
been  receiving  Medicare  DSH  payments 
reflecting  the  inclusion  of  expansion 
population  patient  days.  But  for  an 
immediate  effective  date  of  this  rule, 
these  Medicare  DSH  payments  will 
cease  until  completion  of  the  notice  and 
comment  rulemaking  process,  and,  as  a 
result,  many  of  these  hospitals  may 
experience  financial  difficulties  that 
may  adversely  affect  access  to  services 
by  the  low-income  patients  served  by 
these  safety  net  hospitals. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 


rulemaking  and  to  issue  this  final  rule 
on  an  interim  basis.  We  are  providing  a 
60-day  comment  period  for  public 
comment. 

Also,  we  normally  provide  a  delay  of 
30  days  in  the  effective  date  of  a 
regulation.  However,  if  adherence  to 
this  procedure  would  be  impracticable, 
unnecessary,  or  contrary  to  the  pubhc 
interest,  we  may  waive  the  delay  in  the 
effecdve  date.  For  the  reasons  discussed 
above,  it  is  important  that  the  provisions 
of  this  final  rule  with  conunent  period 
have  inunediate  effect  in  order  to  avoid 
a  potential  hardship  for  hospitals  and  a 
potential  disruption  of  services  for  their 
patients. 

V.  Collection  ofliiformation 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  0MB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  acciu^cy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utiUty,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  dociunent  that  contain 
information  collection  requirements: 

Section  412.1 06(b)(4)  (ii)  and  (Hi) 
contain  information  collection 
requirements  that  are  subject  to  the 
PRA.  The  requirements  are  as  follows: 

In  paragraph  (b)(4)(ii),  effective  with 
discharges  occurring  on  or  after  January 
20,  2000,  for  purposes  of  counting  days 
under  paragraph  (b)(4)(i)  of  this  section, 
hospitals  may  include  all  days 
attributable  to  populations  eligible  for 
Title  XIX  matching  payments  through  a 
waiver  approved  under  section  1115  of 
the  Social  Security  Act. 

In  paragraph  (b)(4)(iii),  the  hospital 
has  the  burden  of  furnishing  data 
adequate  to  prove  eligibility  for  each 
Medicaid  patient  day  claimed  under 
paragraph  (b)(4)  and  of  verifying  with 
the  State  that  a  patient  was  eligible  for 
Medicaid  during  each  claimed  Medicaid 
day.  We  solicit  comments  on  the  burden 
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associated  with  these  requirements. 
Based  upon  the  burden  estimates 
received  from  t  le  public.  HCFA  will 
add  these  new  i  equirements  and 
associated  burden  to  the  existing 
information  collections  entitled; 
"Medicaid  Disp  roportionate  Share 
Adjustment  Prccedure  and  Criteria" 
(0MB  #0938-01191,  HCFA-R-194, 
current  expirati  on  date  9/30/2002;  and/ 
or  "Medicaid  Disproportionate  Share 
Hospital  Pavme  nts — Institutions  for 
Mental  Disease  '  (0MB  #0938-0746, 
HCFA-R-0266,  current  expiration  date 
6/30/2002. 

If  you  comme  nt  on  these  information 
collection  and  i  ecordkeeping 
requirements,  please  mail  copies 
directly  to  the  f  )llowing: 
Health  Care  Fin  ancing  Administration, 
Office  of  Info:  mation  Services, 
Information  1  echnology  Investment 
Management  Sroup,  Attn:  Julie 
Browm,  Room  N2-14-26,  7500 
Seciirity  Boulevard,  Baltimore,  MD 
21244-1850. 
Office  of  Infonnation  and  Regulatory 
Affairs,  Offica  of  Management  and 
Budget.  Roon  10235,  New  Executive 
Office  Buildii  ig,  Washington,  DC 
20503,  Attn:  i  Ulison  Herron  Eydt, 
HCFA  Desk  C  fficer. 

VI.  Regulatory  I  mpact  Analysis 

A.  Introduction 

Section  804(2  I  of  title  5,  United  States 
Code  (as  added  ay  section  251  of  Public 
Law  104-121),  !  pecifies  that  a  "major 
rule"  is  any  ruhi  that  the  Office  of 
Management  an  i  Budget  finds  is  likely 
to  result  in — 

•  An  aimual  <  (ffect  on  the  economy  of 
$100  million  or  more. 

•  A  major  inc  rease  in  costs  or  prices 
for  consiuners,  i  ndividual  industries, 
Federal,  State,  cr  local  government 
agencies,  or  geo  graphic  regions;  or 

•  Significant  idverse  effects  on 
competition,  en  ployment.  investment 
productivity,  in  lovation,  or  on  the 
ability  of  Uniteq  States  based 
enterprises  to  cdmpete  with  foreign 
based  enterprise  s  in  domestic  and 
export  markets. 

We  estimate  that  the  impact  of  this 
interim  final  rul  e  with  comment  period 
will  exceed  $10  )  million.  Therefore, 
this  rule  is  a  ma  or  rule  as  defined  in 
Title  5,  United  States  Code,  section 
804(2). 

We  have  exan  lined  the  impacts  of  this 
interim  final  ru!  b  with  comment  period 
as  required  by  E  xecutive  Order  12866, 
the  Regulatory  I  lexibility  Act  (RFA) 
(Public  Law  96-354),  and  the  Unfunded 
Mandates  Refor:  n  Act  of  1995  (Public 
Law  104-4).  Ex(cutive  Order  12866 
directs  agencies  to  assess  all  costs  and 


benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  of 
small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations  and 
govenunent  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  non-profit 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regvilatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
we  certify  that  a  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
New  England  comities,  for  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  ruiral  hospital  as  a  hospital  with 
fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  hospital  inpatient  prospective 
payment  system,  we  classify  these 
hospitals  as  urban  hospitals. 

It  is  clear  that  the  changes  being  made 
in  this  rule  would  affect  a  number  of 
hospitals,  and  the  effects  on  some  may 
be  significant.  Therefore,  the  discussion 
below  constitutes  a  combined  regulatory 
impact  analysis  and  regulatory 
flexibility  analysis. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  inflation).  We  have  concluded  that 


this  rule  does  not  impose  any  mandates 
on  State,  local,  or  tribal  governments,  or 
the  private  sector  that  will  result  in  an 
annual  expenditiu-e  of  $100  million  or 
more. 

B.  Impact  of  This  Interim  Final  Rule 
With  Comment  Period 

There  are  currently  eight  States  with 
section  1115  expansion  waivers 
(Delaware,  Hawaii,  Massachusetts, 
Missoiui,  New  York,  Oregon, 
Tennessee,  and  Vermont).  Under  this 
interim  final  rule  with  comment  period, 
hospitals  in  these  eight  States  would  be 
allowed  to  include  in  the  Medicaid 
percentage  portion  of  their  Medicare 
DSH  calculation  the  inpatient  hospital 
days  attributable  to  patients  who  are 
eligible  under  the  State's  section  1115 
expansion  waiver.  Because  oiu:  policy 
was  that  these  days  were  not  allowable 
prior  to  the  effective  date  of  this  interim 
final  rule  with  comment  period,  by 
allowing  hospiteils  to  begin  to  include 
these  days  in  their  Medicare  DSH 
calculation  the  impact  will  be  to 
increase  the  DSH  payments  these 
hospitals  will  receive  compared  to  what 
they  would  receive  absent  this  change. 

Based  on  data  available  for  the 
numbers  of  individuals  covered  by  the 
expansion  waiver  in  each  of  the  eight 
States  compared  to  the  total  number  of 
individuals  covered  by.  Medicaid  in 
each  State  (adjusted  for  utilization),  we 
have  estimated  the  impact  of  this 
change  to  be  $270  million  in  higher  FY 
2000  PPS  payments,  (total  FY  2000  DSH 
payments  are  projected  to  be  $4.6 
billion),  and  $370  million  in  FY  2001 
payments.  Thus  the  total  impact  of  this 
change  for  the  period  from  FY  2001 
through  FY  2005  is  estimated  to  be 
$2.14  billion. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  interim 
final  rule  with  comment  period  was 
reviewed  by  the  Office  of  Mcuiagement 
and  Budget. 

Vn.  Federalism 

We  have  reviewed  this  interim  final 
rule  with  comment  period  imder  the 
threshold  criteria  of  Executive  Order 
13132,  Federalism.  In  considering  this 
policy  chamge,  we  have  evaluated  any 
potential  Federalism  impacts.  States  are 
already  responsible  as  needed  for 
providing  information  to  hospitals  and 
fiscal  agents  luider  ciurent  regulations. 
In  addition,  there  are  existing 
requirements  for  maintaining  and 
reporting  these  data  under  the  Terms 
and  Conditions  of  their  section  1115 
demonstration  agreement.  Therefore, 
States-already  possess  the  information 
necessary  to  implement  this  change,  and 
no  new  standards  or  requirements  are 
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established  as  a  result  of  this  change. 
Indeed  there  may  be  a  reduction  in  State 
responsibilities  since  section  1115 
demonstration  populations  will  no 
longer  have  to  be  treated  differently 
from  other  Medicaid  eligibles. 

In  order  to  assist  the  States  in  making 
this  information  available  to  the 
Medicare  fiscal  intermediaries  so  they 
can  acciu^ately  count  days  related  to 
patients  eligible  under  an  1115  waiver, 
we  are  issuing  clarifying  instructions  to 
the  States  specifying  exactly  what  data 
are  to  be  included  in  the  Medicare  DSH 
calculation,  and  the  States'  role  in 
providing  this  information.  In  addition, 
we  are  in  ongoing  contact  with  States 
that  have  waivers  in  order  to  assist  and 
monitor  the  development  and 
implementation  of  their  waivers. 

We  believe  this  regulation  meets 
Federalism  requirements  as  it  does  not 
increase  the  bidden  on  States  and  is 
responsive  to  requests  from  hospitals 
who  partner  with  States  in  providing 
health  services  to  needy  populations. 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure,  Health  facilities,  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
42  CFR  chapter  TV,  part  412  is  amended 
as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §412.106,  republish  the 
headings  of  paragraphs  (b)  and  {b){4), 
redesignate  paragraph  {b){4)(ii)  as 
paragraph  (b)(4)(iii),  and  add  a  new 
paragraph  (b)(4){ii)  to  read  as  follows: 

§  41 2.1 06    Special  treatment:  Hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients. 

***** 

(b)  Determination  of  a  hospital's 

disproportionate  patient  percentage. 

*  *  * 

(4)  Second  computation.  *  *  * 
(ii)  Effective  with  discharges 
occurring  on  or  after  January  20,  2000, 
for  purposes  of  counting  days  under 
paragraph  {b){4)(i)  of  this  section, 
hospitals  may  include  all  days 
attributable  to  populations  eligible  for 
Title  XIX  matching  payments  through  a 
waiver  approved  imder  section  1115  of 
the  Social  Security  Act. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  22, 1999. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  22,  1999. 
Donna  E.  Shalala, 
Secretary. 
[PR  Doc.  00-1357  Filed  1-14-00;  3:09  pml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[CC  Docket  No.  9»-168;  FCC  00-5] 

Service  Rules  for  the  746-764  and  776- 
794  MHz  Bands 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMfMARY:  This  document  establishes 
service  rules  governing  the  initial 
assignment  of  licenses,  by  competitive 
bidding,  and  the  subsequent  regulatory 
treatment  of  commercial  services  to  be 
provided  on  the  746-764  and  776-794 
MHz  Bands.  The  service  rules  adopted 
in  this  document  enable  assignment  of 
these  bands  to  licensees  by  competitive 
bidding,  scheduled  to  commence  in 
early  May  in  order  to  comply  with  the 
statutory  requirement  that  revenues 
from  the  auction  of  the  commercial 
spectrum  segments  be  received  in  the  ' 
U.S.  Treasury  by  September  30,  2000. 
DATES:  This  rule  is  effective  January  20, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Legal  Information:  Stan  Wiggins,  202- 
418-1310;  Technical  Information: 
Martin  Liebman,  202-418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  (First  R&O)  in  WT 
Docket  No.  99-168,  FCC  00-5,  adopted 
January  6,  2000,  and  released  January  7, 
2000.  The  complete  text  of  this  First 
R&O  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center.  Courtyard  Level,  445  12th 
Street,  S.W.,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
(ITS.  Inc.),  CY-B40P,  445  12th  Street, 
S.W.,  Washington,  DC.  The  informal 
text  of  the  First  R&O  is  posted  on  the 
Commission's  Internet  web  site,  at 


www.fcc.gov/Bureaus/WireIess/Orders/ 
2000/ fcc00005.txt. 

Synopsis  of  the  First  Report  and  Order 

1.  The  Commission  adopts  a  First 
Report  and  Order  (First  R&O)  in  WT 
Docket  No.  99-168,  establishing  service 
and  auction  rules  for  the  commercial 
licensing  of  36  megahertz  of  spectrum, 
the  746-764  and  776-794  Bands,  as 
directed  by  Congress  in  the  Balanced 
Budget  Act  of  1997.  The  subsequent 
legislation,  referred  to  as  the 
Consolidated  Appropriations  enactment 
directs  the  Conunission  to  assign  these 
licenses  by  competitive  bidding,  and  to 
deposit  revenues  from  those 
assignments  in  the  U.S.  Treasury  no 
later  than  September  30,  2000.  The 
assigimient  of  this  spectnun  to 
commercial  licensees  has  the  potential 
to  expand  existing  wireless  services, 
both  fixed  and  mobile,  and  to  introduce 
both  new  technologies  and  new 
services. 

2.  The  First  R&O  divides  these  Bands 
into  several  sub-bands,  as  subsequently 
described  in  the  "band  plan"  and  these 
decisions  reflect  broad  spectriun 
management  considerations.  The  First 
R&O  also  determines  the  more  specific 
service  rule  and  auction  rule  issues 
raised  with  respect  to  the  sub-bands 
occupying  30  of  the  36  megahertz,  while 
it  defers  to  a  subsequent  R&O  the 
comparably  specific  issues  raised  with 
respect  to  the  remaining  6  megahertz, 
which  are  designated  as  Gu^d  Bands 
and  occupy  spectrum  adjacent  to 
frequencies  previously  allocated  for 
public  safety  use.  Those  issues  are  the 
subject  of  a  Public  Notice  issued  January 
7,  2000,  which  seeks  additional 
comment  on  technical  and  operational 
issues.  See  Public  Comment  Sought  On 
Issues  Related  To  Guard  Bands  In  The 
746-764  MHz  and  776-794  MHz 
Spectrum  Block  (WT  Docket  No.  99- 
168).  Public  Notice  Oanuary  7,  2000).  A 
future  R&O  will  also  adopt  revisions  to 
Form  601. 

3.  These  spectrum  Bands  occupy 
frequencies  formerly  reserved  for  analog 
UHF  television  service,  and  new 
licenses  assigned  by  auction  on  these 
Bands  will  be  required  to  protect 
existing  UHF  television  services  from 
harmful  interference.  This  obligation  to 
protect  existing  UHF  television  services 
will  continue  until  the  termination  of 
analog  television  service,  as  part  of  the 
scheduled  tnmsition  to  digital  television 
(DTV)  service.  Analog  television 
licenses  may  not  be  renewed  beyond 
December  31,  2006,  unless  the 
Commission  determines  that  an 
extension  is  authorized.  See  47  U.S.C. 
309(j)(14)(B). 
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flexibility  of  these  larger  bandwidth 
segments  could  be  used,  for  example,  to 
satisfy  the  asymmetric  characteristics  of 
data  services.  Providers  of  existing 
cellular  and  PCS  services  also  contend 
that  large  spectrum  blocks  are  needed  to 
support  mobile  "next  generation" 
telephony.  The  second  major  sub-band 
is  half  this  size,  a  10  megahertz  segment 
consisting  of  two  paired  5  megahertz 
blocks  at  747-752  MHz  and  777-782 
MHz,  and  should  be  of  interest  to 
entities  seeking  to  deploy  innovative 
wireless  technologies,  including  those 
with  the  potential  to  provide  Internet 
access,  that  require  less  spectrum.  The 
paired  5  megahertz  blocks  also,  by  their 
placement  on  the  band,  reduce  the 
number  of  existing  television  channels 
to  which  a  new  licensee's  operations 
would  potentially  cause  interference. 
The  designation  of  paired  bands  with 
distinct  power  limits,  as  described,  is 
consistent  with  traditional  practice  for 
paired  mobile  services  and  achieves 
effective  flexibility  to  enable  such 
off^erings  without  constraining  new 
technologies  and  services. 

7.  Each  of  these  sub-bands  is  open  to 
both  fixed  and  mobile  services,  under 
the  technical  rules  specified,  and  is  also 
open  to  new  "broadcast-type"  services 
that,  consistent  with  the  part  27 
technical  rules,  might  be  subject  to 
provisions  of  the  Communications  Act 
specifically  directed  at  broadcast 
services.  Bidders  aie  permitted  to  bid  on 
both  sub-bands  in  a  specific  geographic 
area,  and  retain  both  if  successful  at 
auction. 

8.  Service  and  technical  regulations 
governing  the  larger  sub-bands  were 
adopted  in  the  First  R&O  and  are 
described  in  more  detail  below.  In 
contrast,  service  and  technical 
regulations  for  the  two  spectrum  blocks 
established  as  Guard  Bands  will  be 
adopted  in  a  future  report  and  order, 
though  the  First  R&O  notes  that  the 
Commission  intends  to  adopt  more 
stringent  interference  protection 
standards  for  Guard  Bands  than  for  the 
larger  sub-bands  that  do  not  directly 
abut  public  safety  spectrum.  The  actions 
in  the  First  R&O  respecting  Guard  Bands 
are  therefore  limited  to  their  designation 
in  the  band  plan  as  two  paired  blocks 

of  spectrum.  The  first  Guard  Band 
consists  of  two  1  megahertz  segments,  at 
746-747  MHz  and  77&-777  MHz,  and 
the  second  consists  of  two  2  megahertz 
segments,  at  762-764  MHz  and  792-794 
MHz. 

9.  The  two  larger  sub-bands  will  be 
auctioned  on  the  basis  of  six  Economic 
Area  Groupings  (EAGs),  which  should 
edlow  significant  economies  of  scale  to 
help  reduce  costs  and  increase 
efficiencies.  Bidders  may  aggregate 


these  regional  licenses  into  nationwide 
licenses. 

10.  The  First  R&O  also  adopts 
standards  to  ensure  protection  of  the 
approximately  100  existing 
conventional  television  stations 
permitted  to  continue  operations,  on 
these  bands  during  the  transition  to 
digital  television,  as  well  as  rules  for 
application  licensing,  technical  and 
operational  requirements,  and 
competitive  bidding.  The  structiue  of 
the  band  plan,  and  the  related  rules, 
establish  a  flexible  structure  intended  to 
enable  the  most  efficient  and  intensive 
use  of  this  spectrum,  and  we  describe 
below  our  review  of  these  actions  as 
required  by  section  303(y)  of  the 
Communications  Act. 

11.  The  NPRM  in  this  proceeding 
sought  comment  both  on  broad 
spectrum  management  issues,  including 
the  internal  fi-amework  of  the  spectrum 
band  and  possible  sharing  between 
services,  as  well  as  specific  issues  raised 
by  the  activation  of  commercial  services 
on  this  band.  See  Service  Rules  for  the 
746-764  and  776-794  MHz  Bands,  and 
Revisions  to  part  27  of  the 
Commission's  rules,  WT  Docket  No.  99- 
168,  Notice  of  Proposed  Rulemaking, 
FCC  99-97,  June  3,  1999  (NPRM),  1999 
WL  350460,  64  FR  36686,  July  7,  1999. 
The  band  plan  previously  described 
addresses  several  spectrum  management 
issues.  Additional,  more  particular 
concerns  arise  over  varied  service  and 
technical  issues.  Another  broad 
spectrum  issue  is  the  Commission's 
concern  over  potential  interference 
between  conventional  television  and 
wireless  services,  if  the  full  scope  of 
flexible  use  were  implemented  for  these 
spectrum  blocks. 

12.  With  regard  to  broad  spectrum 
management,  sharing  of  these  bands  by 
conventional  television  and  wireless 
services  is  subject  to  section  303(y)  of 
the  Communications  Act,  which 
requires  the  Commission,  before 
authorizing  such  "flexible  use"  of  a 
spectrum  allocation,  to  make  several 
factual  determinations.  47  U.S.C.  303(y}. 
Specifically,  the  Commission  must 
determine  that  such  flexible  use  is 
consistent  with  intemafional 
agreements,  and  also:  (1)  Would  be  in 
the  public  interest;  (2)  would  not  deter 
investment  in  communications  services 
and  systems,  or  technology 
development;  and  (3)  would  not  result 
in  harmful  interference  among  users. 
Many  commenters,  representing  a 
variety  of  potential  service  providers, 
asserted  that  renewed  conventional 
television  operations  on  these  bands 
would  create  such  a  wide  range  of 
interference  difficulties  as  to  effectively 
preclude  other,  non-broadcast  wireless 
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applications.  The  First  R&O  does  not 
permit  operations  by  conventional 
television  stations,  that  is,  by  stations 
operating  at  power  levels  authorized  by 
parts  73  and  74  of  the  Commission's 
rules.  While  spectrimti  markets  benefit 
from  flexible  service  rules,  the 
Commission  determined  that  the 
inherent  technical  conflicts  between 
Such  disparate  services  would  create 
substantial  spectrum  inefficiencies  and 
render  provision  of  both  types  of 
services  on  this  spectnmi  impracticable. 

13.  Because  the  Conunission 
determined  not  to  enable  conventional 
television  services  on  these  bands,  it  did 
not  need  to  make  the  factual 
determinations  required  by  section 
303{y)  as  a  precondition  to  such  flexible 
use.  The  Commission  also  interpreted 
the  section  303(y)  review  requirement  as 
limited  to  regulatory  decisions  that 
enable  flexible  use  between  "services" 
as  the  term  "service"  is  used  in  the 
allocations  process.  Thus,  the 
Commission  did  not  perform  a  section 
303{y)  review  of  rules  that  enable 
licensee  flexibility  within  a  specific 
service,  though  it  did  consider  the 
section  303{y)  criteria  when  making 
decisions  imder  the  broader  public 
interest  mandate  in  the  statute. 

14.  At  the  same  time  that  it  declined 
to  permit  conventional  television 
service,  however,  the  Commission 
determined  not  to  preclude  broadcast- 
type  services  that  comply  with  the 
power  and  other  technical  requirements 
established  in  part  27  for  wireless 
services  on  these  bands.  With  respect  to 
these  services,  therefore,  the 
Commission  undertook  the  required 
section  303  (y)  review,  and  determined 
that  because  such  broadcast-type 
services  will  be  required  to  comply  fully 
with  the  technical  and  operating 
regulations  adopted  for  woreless 
services,  they  would  create  no 
additional  interference  attributable  to 
sharing  between  broadcast  and  wireless 
services.  The  Conunission  also 
determined  that  it  did  not  anticipate 
adverse  investment  or  innovation  effects 
bom  such  services,  and  concluded  that 
permitting  broadcast-type  services 
consistent  with  technical  requirements 
imposed  on  wireless  services  is  in  the 
public  interest  and  satisfies  the  criteria 
in  section  303  (y). 

15.  More  particvdar  licensing  and 
operating  rule  concerns  include:  (1)  The 
regulatory  status  of  entities  licensed 
under  part  27;  (2)  eligibility  restrictions; 
(3)  aggregation  and  disaggregation;  (4) 
ownership  restrictions;  (5)  license  terms 
and  renewal;  (6)  performance 
requirements;  (7)  notice  of  initial 
applications  and  petitions  to  deny;  (8) 
forbearance;  and  (9)  equal  employment 


opportunity.  After  reviewing  the  First 
R&O  actions  in  these  areas,  we  will  turn 
to  consider  technical  rules  and 
competitive  bidding,  and  finally  the 
protection  of  television  services. 

16.  (1)  Regulatory  Status.  The  rules 
adopted  in  the  First  R&O  require 
licensees  to  identify  the  regulatory 
status  of  the  services  offered,  such  as 
common  carrier  or  broadcast,  and  the 
Commission  will  revise  Form  601  to  add 
the  broadcast  option  for  new  services  on 
this  Band. 

17.  (2)  Eligibility  Restrictions.  The 
Commission  believes  that  opening  this 
spectrum  to  as  wide  a  range  of 
applicants  as  possible  will  encourage 
efforts  to  develop  new  technologies  and 
services,  and  help  to  ensure  the  most 
efficient  use  of  spectnmi.  Thus,  the  First 
R&O  imposes  no  restrictions  on 
eligibility,  and  also  does  not  recognize 
these  spectrum  blocks  for  purposes  of 
calculating  the  CMRS  spectnmi  cap 
applied  to  cellular,  broadband  PCS,  and 
SMR  services.  The  Commission  noted 
that  including  these  bands  in  the  cap 
and  adjusting  the  cap  upward  would 
permit  reconsolidation  within  present 
CMRS  bands,  renewing  concerns  about 
reduced  competition  and  increased 
prices  and  reduced  quality  of  services 
provided. 

18.  (3)  Aggregation  and 
Disaggregation.  The  initial  sizing  of 
BAG  geographic  licensing  areas, 
described  briefly  in  this  summary, 
recognizes  several  spectrum 
management  interests.  First,  these 
regional  areas  seem  best  suited  to 
facilitate  rapid  service  deployment,  and 
to  avoiding  excessive  concentration  of 
licenses.  Second,  mindful  of  our 
statutory  obligation  to  deposit  auction 
revenues  by  September  30,  2000,  we 
accord  due  weight  to  our  experience 
with  auctions  for  larger  numbers  of 
licenses,  which  are  more  complex  and 
take  longer  to  complete.  Third,  while 
the  First  R&O  enables  parties  to 
aggregate  spectrum  and  service  areas 
when  bidding,  and  to  disaggregate 
spectrum  and  psutition  service  areas 
after  the  auction,  there  are  risks  and 
costs  associated  with  both  aggregating 
geographic  service  areas  and  forming 
bidding  consortia  to  obtain  rights  to 
areas  smaller  than  the  initial  licensing 
areas.  Fourth,  the  economies  of  scale 
that  attach  to  larger  licensing  areas 
afford  better  prospects  for  developing 
standard  protocols  for  specific 
applications,  and  for  manufacturing 
equipment  to  operate  at  specific 
frequencies. 

19.  The  Commission  believes  that 
permitting  licensees  in  these  bands  to 
partition  service  areas  and  disaggregate 
spectrum  will  improve  smaller  entities' 


ability  to  overcome  entry  barriers,  and 
facilitate  greater  participation  by  rural 
telephone  companies  and  other  smaller 
entities,  including  those  owned  by 
minorities  and  women.  The  First  R&O 
also  establishes  bidding  credits  for  small 
businesses. 

20.  (4)  Ownership  restrictions.  The 
First  R&O  determines  to  apply  existing 
47  CFR  27.12,  which  implements 
section  310  of  the  Communications  Act, 
to  appUcants  for  licenses  on  these  bands 
regardless  of  the  service  they  choose  to 
provide.  While  the  statute  requires 
different  substantive  standards  for 
compUance  with  alien  ownership 
restrictions,  depending  on  whether  the 
licensee  is  providing  common  carrier  or 
non-common  carrier  services, 
estabUshing  parity  with  regard  to 
reporting  requirements  will  enable  more 
effective  Commission  monitoring  of 
compliance. 

21.  (5)  License  terms  and  renewal. 
The  First  R&O  establishes  an  initial 
Ucense  term  of  approximately  14  years, 
until  January  1,  2014,  recognizing  that 
incumbent  television  licensees  pose  an 
obstacle  to  fulfillment  of  new  licensees' 
performance  obligations.  The  2014 
expiration  date  reflects  the  judgment 
that  licensees  should  be  allowed  eight 
years  after  the  scheduled  termination  of 
the  DTV  transition  as  a  reasonable 
period  to  fulfill  those  requirements. 
Licensees  providing  nonbroadcast 
services  will  also  be  given  a  renewal 
expectancy  established  in  47  CFR 
27.14(b),  which  relies  in  part  on  the 
substantial  service  standards  specified 
in  the  next  paragraph.  Licensees 
involved  in  a  comparative  renewal 
proceeding  must  include  the  47  CFR 
27.14(b)  showing  at  a  minimum  to  claim 
a  renewal  expectancy.  Because  the 
Communications  Act  establishes  a 
maximum  eight-year  term  for  broadcast 
licensees,  entities  providing  broadcast- 
type  services  on  the  700  MHz  bands  will 
have  to  seek  renewal  eight  years  after 
initiating  such  services. 

22.  (6)  Performance  requirements.  47 
CFR  27.14(a)  requires  commercial 
wireless  licensees  to  provide 
"substantial  service"  to  their  service 
area  within  10  years  of  being  Ucensed. 
Several  examples  of  "safe  harbors"  that 
demonstrate  substantial  service  are 
provided  in  the  part  27  Report  and 
Order.  See  Amendment  of  the 
Commission's  rules  to  Establish  Part  27, 
the  Wireless  Communications  Service 
("WCS"),  ON  Docket  No.  96-228,  Report 
and  Order,  12  FCC  Red  10785  (1997) 
(Part  27  Report  and  Order),  62  FR 
09636,  March  3, 1997.  We  will  apply 
those  standards  to  licensees  in  the  747- 
762  MHz  and  777-792  MHz  bands.  The 
First  R&O  also  encourages  licensees  to 
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build  out  not  oi  ly  in  urban  areas  and 
areas  of  high  de  asity  population,  but  in 
rural  areas  as  w  jU,  and  cautions  that 
licensees  that  d)  not  serve  rural  areas, 
even  if  otherwii  e  compliant  with 
performance  standards,  will  not 
necessarily  be  a  ssured  of  license 
renewal.  Failuni  to  meet  the  substantial 
service  requirement  results  in  forfeiture 
of  the  license  ai  d  ineligibility  to  regain 
it. 

23.  (7)  Notice  of  initial  applications: 
petitions  to  den  /.  The  Commission  in  its 
Part  1  Third  Re]  lort  and  Order 
previously  exer  :ised  its  statutory 
authority  to  pro  /ide  for  a  seven-day 
public  notice  p«  riod  for  auctionable 
services  and  a  f  ve-day  period  for  filing 
petitions  to  den  u  and  has  determined  in 
the  First  R&O  to  apply  those  periods  to 
initial  applicati(  »ns  for  license  in  this 
spectrum.  See  i^mendment  of  Part  1  of 
the  Conunissior  's  nUes — Competitive 
Bidding  Procedi  ues,  WT  Docket  No.  97- 
82,  Allocation  o '  Spectrum  Below  5 
GHZ  Transferret  1  from  Federal 
Government  Usi  i.  4660-4685  MHz.  ET 
Docket  No.  94-:  2,  Third  Report  and 
Order  and  Secoi  id  Further  Notice  of 
Proposed  Rulen  aking,  13  FCC  Red  374, 
431  (para.  98)  (1997),  recon.  pending,  62 
FR  13540  Marcl:  21-,  1997. 

24.  [8]  Forbea'ance.  The  Commission 
has  previously  fprbome  from  applying 
certain  obligatiotis  imposed  on  common 
carriers  by  Title  II  of  the 
Conununication  5  Act.  Common  carriers 
classified  as  C\B?S,  who  provide  mobile 
services  in  the  747-762  MHz  and  777- 
792  MHz  bands,  will  not  be  required  to 
file  contracts  of  service,  seek  authority 
for  interlocking  directors,  or  submit 
applications  for  oew  facilities  or 
discontinuance  )f  existing  facilities. 
Such  providers  i  dso  will  not  be  required 
to  file  tariffs  for  most  international 
services,  or  be  si  ibject  to  most  of  section 
226  of  the  Communications  Act,  relating 
to  telephone  op<  rator  services.  CMRS 
providers  on  the  se  bands  will  also  be 
subject  to  the  Cc  mmission's  complete 
detariffing  of  int  jrstate,  interexchange 
services  offered  jy  non-dominant 
interexchange  c<  rriers,  to  our 
elimination  of  p  ut  41  requirements 
applicable  to  fraaks,  and  to  our 
elimination  of  p  ior  approval 
requirements  foi  most  pro  forma  transfer 
applications  inv  living 
telecommunicat  ons  carriers.  CMRS 
providers  on  thi ;  spectrum  will, 
however,  be  reqi  lired  to  support  service 
provider  Local  ^  umber  Portability  by 
November  24.  2(  02. 

25.  With  regaijd  to  providers  of  fixed 
common  carrier  iservices,  such  entities 
are  specifically  « xempt  from  the 
requirement  thai  authority  be  sought  for 
interlocking  din  ctorates,  following  the 


Commission's  decision  in  its  1998 
Biennial  Regulatory  Review  of  part  62  of 
the  Commission  rules.  See  1998 
Biennial  Regulatory  Review — Repeal  of 
part  62  of  the  Commission's  rules,  CC 
Docket  No.  98-195.  Report  and  Order, 
FCC  99-163  Guly  16,  1999),  1999  WL 
503615,  64  FR  43937,  August  13. 1999. 
In  addition,  the  First  R&O  applies  to 
licensees  on  these  bands  the  recent 
amendment  of  47  CFR  63.71,  which 
provides  for  the  automatic  grant  of  a 
nondominant  common  carrier's 
application  for  discontinuance  after  31 
days.  This  establishes  comparable 
regulatory  treatment  between  wireline 
providers  and  fixed  wireless  providers 
operating  on  the  747-762  MHz  and  777- 
792  MHz  bands. 

26.  The  Commission's  network 
reliability  requirements,  howevfer,  will 
not  apply  to  fixed  service  common 
carrier  licensees  on  this  spectrum. 
When  such  services  are  involuntarily 
discontinued,  reduced,  or  impaired  for 
more  than  48  hours,  the  licensee  must 
promptly  notify  the  Commission  in 
writing  of  the  reasons,  and  include  a 
statement  indicating  when  normal 
service  will  be  resimied.  The  licensee 
must  also  promptly  notify  the 
Commission  when  normal  service  is 
resiuned. ., 

27.  The  First  R&O  also  determined 
that  a  non-common  carrier  Ucensee  on 
these  bands  that  voluntarily 
discontinues,  reduces,  or  impairs 
service  to  a  community  or  part  of  a 
community  will  be  required  to  give 
written  notice  to  the  Commission  within 
seven  days.  Neither  a  non-conunon 
carrier  nor  a  fixed  service  common 
carrier,  however,  need  surrender  its 
license  for  cancellation  if  the 
"discontinuance"  is  merely  a  change  in 
common  carrier  or  non-common  carrier 
status. 

28.  (9)  Equal  employment  opportunity 
(EEO).  Because  the  service  rules  permit 
licensees  on  these  bands  to  provide  any 
service  consistent  with  the  technical 
regulations,  including  wireless  and 
broadcast  services,  the  Commission 
determined  not  to  include  an  explicit 
EEO  provision  in  part  27  of  the  rules. 
Rather,  an  applicant's  election  on  its 
Form  601  of  one  of  several  specific 
regulatory  classifications  will  determine 
which  of  the  several,  service-based 
Commission  EEO  rules  will  apply. 

29.  We  now  turn  to  technical  rules. 
These  can  be  divided  into:  (1)  In-band 
interference  control;  (2)  out-of-band  and 
spurious  emission  limits;  (3)  RF  safety 
and  power  limits;  and  (4)  special 
considerations  raised  by  use  of  channels 
65.  66  and  67.  Apart  from  the  specific 
provisions  described  here,  all  licensees 


are  subject  to  the  general  provisions  of 
part  27. 

30.  (1)  In-band  interference  control. 
The  First  R&O  adopts  the  field  strength 
limit  approach  to  control  co-channel 
interference  in  these  bands.  The  rules 
thus  require  licensees  to  limit  signals 
from  all  base  and  fixed  stations 
operating  in  the  747-762  MHz  band  to 
a  predicted  or  measured  field  strength, 
specifically  40  dBu/m.  at  the  licensee's 
geographic  border. 

31.  (2)  Out-of-band  and  spurious 
emission  limits.  The  NPRM  in  this 
proceeding  recognized  both  general 
concerns  with  interference  caused  by 
emissions  outside  the  Ucensee's 
assigned  spectrum,  and  specifically 
stated  Congressional  concern  with 
ensuring  that  public  safety  service 
licensees  operate  free  of  interference 
from  new  commercial  licensees.  In  the 
First  R&O,  the  Commission  seeks  to 
protect  public  safety  services  while 
maintaining  the  viability  of  adjacent 
commercial  bands.  Specifically,  the 
First  R&O  requires  licenses  operating  in 
the  747-762  MHz  and  777-792  MHz 
bands  to  attenuate  power  for  emissions 
on  any  frequency  outside  the  authorized 
spectrum  by  at  least  43  +  10  log  (P)  dB, 
where  P  is  the  transmitter  power.  In 
addition,  the  Commission  adopts  a  more 
stringent  out-of-band  emission  limit 
(OOBE)  of  76  +  10  loglO  (P)  dB  per  6.25 
kHz  for  emissions  from  base  station 
transmitters  operating  on  the  747-762 
MHz  sub-bands  into  the  764-776  MHz 
and  794-806  MHz  public  safety  bands. 

32.  For  mobile  and  portable 
transmitters,  which  will  operate  in  the 
777-792  MHz  sub-band,  the  First  R&O 
specifies  an  OOBE  attenuation 
requirement  of  at  least  65  +  10  log  P  dB 
per  6.25  kHz  in  the  764-776  MHz  and 
794-806  MHz  public  safety  bands.  If 
fixed  transmissions  are  employed  in  the 
777-792  MHz  band,  interference  to 
public  safety  operations  in  the  764-776 
MHz  band  would  resemble  the  type  of 
interference  to  that  band  caused  by  base 
stations  operating  in  the  747-762  MHz 
band  (and  for  which  we  hkve  adopted 

a  76  +  10  log  P  standard).  Accordingly, 
for  fixed  transmissions  in  the  777-792 
MHz  band,  the  First  R&O  adopts  the 
standard  applied  to  emissions  from  base 
stations  in  the  747-762  MHz  band, 
which  requires  attenuation  of  fixed 
transmitters  by  at  least  76  +  10  log  P  dB 
per  6.25  kHz  in  the  764-776  and  794- 
806  MHz  public  safety  bands.  The 
Commission  also  stated  its  intention  to 
consider  greater  out-of-band  attenuation 
when  emissions  from  a  transmitter 
operating  in  the  747-762  and  777-792 
MHz  bands  causes  harmful  interference 
to  public  safety  operations. 
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33.  These  technical  regulations 
governing  OOBE  and  spurious 
emissions  are  supplemented  by 
additional  regulations  governing  use  of 
channels  65,  66,  and  67. 

34.  (3)  RF  safety  and  power  limits. 
The  First  R&O  adopts  a  threshold  of 
1000  w  ERP  for  categorical  exclusion 
from  routine  evaluation  for  RF  exposure 
for  base  and  fixed  stations.  For  portable 
devices,  the  First  R&O  adopts  a 
maximiun  power  of  3  w  ERP,  with  the 
provision  that  these  devices  be 
evaluated  for  RF  exposiu^  in 
compliance  with  §  2.1093  of  the 
Commission's  rules.  This  will  require 
modification  of  §§  1.1307(b),  2.1091, 
and  2.1093  of  the  Commission's  rules  to 
include  potential  services  and  devices 
developed  for  use  in  the  700  MHz  band. 

35.  The  First  R&O  adopts  the 
following  power  limits:  (1)  For  base 
stations  and  fixed  stations  operating  in 
the  747-762  MHz  band,  an  effective 
radiated  power  (ERP)  no  greater  than 

1 ,000  watts  and  an  antenna  height  above 
average  terrain  (HAAT)  no  greater  than 
305  meters;  (2)  for  mobile,  fixed,  and 
control  stations  operating  in  the  777- 
792  MHz  band,  an  ERP  no  greater  than 
30  watts;  and  (3)  for  portable  stations 
operating  in  the  777-792  MHz  band,  an 
ERP  no  greater  than  3  watts. 

36.  (4)  Special  considerations  for  Use 
of  Channels  65,  66,  and  67.  The  second 
harmonic  transmissions  of  services 
operating  on  these  channels,  from  776 
MHz  to  794  MHz,  fall  within  a  band 
used  for  radionavigation  in  the  Global 
Navigation  Satellite  System  (GNSS), 
which  includes  the  Global  Positioning 
System  (GPS).  To  protect  this  system 
and  ensure  that  commercial  equipment 
operating  in  these  bemds  does  not  cause 
interference  to  the  GNSS,  especially 
when  GNSS  is  used  for  precision 
approach  and  landing,  the  First  R&O 
adopts  the  following  OOBE  limits  for  all 
spiuious  emissions,  including 
harmonics,  that  fall  within  the  1559- 
1610  MHz  frequency  range,  from 
equipment  operating  in  the  747-762 
MHz  and  777-792  MHz  bands.  First,  for 
wideband  emissions,  the  OOBE  limit 
will  be  -  70  dBW/MHz  equivalent 
isotropically  radiated  power  (EIRP). 
Second,  for  discrete  emissions  of  less 
than  700  Hz  bandwidth,  an  absolute 
EIRP  limit  of -80  dBW. 

37.  We  now  turn  to  competitive 
bidding  issues.  The  First  R&O 
determined  that  because  the 
Commission  has  not  yet  completed  the 
development  of  a  practical  means  of 
implementing  combinatorial  bidding 
procediues,  such  procedures  should  not 
be  used  for  these  bands.  The 
Commission  will  use  the  competitive 
bidding  procedures  contained  in 


subpart  Q  of  Part  1  of  the  Commission's 
rules  for  the  auction  of  licenses  in  these 
bands,  including  any  amendments 
adopted  in  the  ongoing  part  1 
proceeding.  While  these  rules  generally 
will  be  adequate  for  the  auction  of 
licenses  for  all  uses  permitted  in  these 
bands,  the  Conunission  also  directed  the 
Wireless  Telecommunications  Bureau  to 
adopt,  if  operationally  feasible,  an 
optional  nationwide  bid  withdrawal 
procediue  for  the  747-762  MHz  and 
777-792  MHz  bands  that  would  cap  bid 
withdrawal  payments  for  bidders 
seeking  a  30  megahertz  nationwide 
aggregation.  Such  a  procediue  would 
require  applicants  to  declare  on  their 
short-form  applications  whether  they 
seek  a  30  megahertz  nationwide 
aggregation  and  wish  to  be  subject  to  the 
nationwide  bid  withdrawal  provisions. 
Applicants  that  choose  to  be  such  a 
nationwide  bidder  would  not  be 
allowed  to  bid  on  anything  other  than 
all  licenses  comprising  the  30  megahertz 
aggregation,  and  must  win  either  this 
aggregation  or  no  licenses  at  all.  The  bid 
withdrawal  payment  for  a  30  megahertz 
nationwide  bidder  that  withdraws  from 
the  auction  would  be  calculated  as  the 
difference  between  the  sum  of  the 
withdravirn  bids  and  the  sum  of  the 
subsequent  high  bids  on  the  withdrawn 
licenses.  In  addition,  nationwide  bid 
withdrawal  payments  would  be  limited 
to  a  certain  percentage,  such  as  5 
percent,  of  the  aggregate  withdrawn 
bids.  Applicants  that  do  not  choose  this 
nationwide  bid  withdrawal  option  may 
still  aggregate  licenses  pursuant  to  the 
standard  bid  withdrawal  provisions. 
The  Bureau  will  seek  conunent  on 
whether  to  implement  this  procedure  in 
its  public  notice  seeking  comment  on 
auction  procedures  for  these  bands,  and 
will  announce,  prior  to  the  filing  of 
short-form  applications  for  the  auction, 
whether  a  30  megahertz  nationwide 
aggregation  subject  to  this  procedure 
will  be  available. 

38.  For  purposes  of  the  auction  of 
licenses  for  these  bands,  the 
Commission  will  define  a  small 
business  as  an  entity  with  average 
annual  gross  revenues  for  the  preceding 
three  years  not  exceeding  $40  million.  A 
very  small  business  is  an  entity  with 
average  aimual  gross  revenues  for  the 
preceding  three  years  not  exceeding  $15 
million.  In  calculating  gross  revenues 
for  piuposes  of  small  business 
eligibility,  the  Commission  will 
attribute  the  gross  revenues  of  the 
applicant,  its  controlling  interests  and 
its  affiliates.  Consistent  with  the  levels 
of  bidding  credits  adopted  in  the  Part  1 
proceeding,  small  businesses  will 
receive  a  15  percent  bidding  credit,  and 


very  small  businesses  will  receive  a  25 
percent  bidding  credit.  The  First  R&O 
does  not  adopt  special  preferences  for 
entities  owned  by  minorities  or  women, 
because  the  Commission  does  not  have 
an  adequate  record  to  support  such 
special  provisions  under  current 
standards  of  judicial  review. 

39.  We  now  tiuTi  to  protection  of 
television  services  from  interference 
caused  by  licensees  on  these  bands. 
Previous  Commission  decisions  stated 
that  television  operations  in  the  746- 
806  MHz  band  would  be  fully  protected 
during  the  digital  television  (DTV) 
transition  period.  See  Advanced 
Television  Systems  and  Their  Impact 
Upon  the  Existing  Television  Broadcast 
Service.  MM  Docket  No.  87-268.  Sixth 
Report  and  Order,  12  FCC  Red  14588 
(1997),  62  FR  2668,  July  11.  1997; 
Reallocation  of  Television  Channels  60- 
69,  the  746-806  MHz  Band,  ET  Docket 
No.  97-157,  Notice  of  Proposed  Rule 
Making,  12  FCC  Red  14141  (1997),  62 
FR  41012,  July  31.  1997.  The  subsequent 
Public  Safety  Spectnim  Report  and 
Order,  adopting  service  rules  for  the 
public  safety  uses  of  the  700  MHz  band, 
addressed  the  protection  of  transitional 
television  operations  in  the  764—776 
MHz  and  794-806  MHz  public  safety 
bands.  See  In  the  Matter  of  Development 
of  Operational,  Technical  and  Spectnun 
Requirements  for  Meeting  Federal, 
State,  and  local  Public  Safety  Agency 
Requirements  Through  the  Year  2010; 
Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  Fust 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  14  FCC  Red  152 
(1998),  63  FR  58645,  November  2,  1998 
(Public  Safety  Spectrum  Report  and 
Order).  The  Commission  concludes  in 
the  First  R&O  that  the  factors  and 
considerations  examined  in  the  Public 
Safety  Spectrum  Report  and  Order  with 
regard  to  protection  of  television  service 
should  also  apply  to  the  use  of  the  747- 
762  MHz  and  777-792  MHz  bands. 
Licensees  operating  on  these  bands  will 
be  required  to  comply  with  the 
provisions  of  47  CFR  90.545,  and  the 
Fust  R&O  incorporates  those  provisions 
into  part  27,  as  47  CFR  27.60. 

40.  The  existing  agreements  with 
Canada  and  Mexico  covering  television 
broadcast  use  of  the  UHF  470-806  MHz 
band  do  not  reflect  the  additional  use  or 
services  being  adopted  in  the  First  R&O. 
Until  supplemental  agreements  have 
been  finalized,  licenses  issued  for  these 
bands  within  120  km  of  the  national 
borders  will  be  subject  to  such  futiue 
agreements.  Licensees  operating  in 
border  areas  will  be  granted  on  the 
condition  that  harmful  interference  may 
not  be  caused  to,  but  must  be  accepted 
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from,  UHF  tel(  vision  transmitters  in 
Canada  and  M  jxico.  Also,  pending 
further  negotis  tions,  the  First  R&O 
adopts  the  pro  ection  criteria  for 
domestic  telev  ision  stations  as  interim 
criteria  for  Car  adian  and  Mexican 
television  stati  ons. 

41.  The  effe<t  of  continued  television 
operations  by  protected  incumbents  on 
the  usefulnesslof  these  spectrum  blocks 
was  recognize!  I  in  the  NPRM,  which 
proposed  to  p«  rmit  new  licensees  to 
reach  agreement  with  protected, 
incumbent  television  licensees  for:  (1) 
Accelerated  cc  tiversion  to  DTV-only 
transmission;  (2)  acceptance  of  higher 
levels  of  interf  srence  than  allowed  by 
the  protection  standards;  or  (3) 
otherwise  accc  mmodating  the  new 
licensees.  The  First  R&O  recognizes  the 
spectrum  man;  igement  challenge  of  both 
minimizing  tho  operational  difficulties 
posed  by  incui  nbents  to  new  wireless 
licensees,  whii  e  maintaining  broadcast 
services  throuj  h  the  transition  period. 
The  extended  icense  term  specified  for 
services  on  the  se  bands  reflects  that 
licensees  may  lot  have  uncompromised 
use  of  the  spec  trum  resource  for  some 
years,  under  tli  e  statutory  provision  for 
DTV  transition . 

42.  In  addition,  to  the  extent  that 
incumbent  tele  vision  licensees  seek  to 
negotiate  with  new  licensees  on  these 
bands,  and  develop  accommodations 
that  affect  onlji  the  analog  television 
broadcast,  the  initary  license 
estabhshed  for  NTSC  and  DTV 
television  facil  ities  may  pose 
administrative  complications.  The  First 
R&O  states  the  Commission's 
willingness  to  consider  specific 
regulatory  reqi  ests  needed  to 
implement  vol  intary  agreements 
reached  betwei  sn  incumbent  television 
licensees  and  i  ew  licensees  in  these 
bands.  In  cons  dering  the  public  interest 
aspects  of  spec  ific  requests,  the 
Commission  would  consider  both  the 
benefits  of  pro  'isioning  new  wireless 
services,  inclui  ling  service  to 
underserved  ai  eas,  and  the  loss  of 
service  to  the  c  ommunity  of  the 
broadcast  licer  see. 


Final  Regulate  ry 


ilatdry 


43.  As  requii  ed 
Flexibility  Act 
Initial  Regu 
(IRFA)  was  \n(t) 
issued  in  this 
Rules  for  the 
Bands,  and  Re 
Conunission's 
99-168.  Notice 
FCC  99-97,  lu 
WL  350460.  64 
The  Commi 
comments  in 


issi  m 


tie ; 


Flexibility  Analysis 

by  the  Regidatory 
5  U.'S.C.  603  (RFA),  an 

Flexibility  Analysis 
rporated  into  the  NPRM 
Proceeding.  See  Service 
7f  6-764  and  776-794  MHz 
isions  to  Fart  27  of  the 
?ules,  WT  Docket  No. 
of  Proposed  Rulemaking, 
e  3,  1999  (NPRM),  1999 
FR  36686,  July  7,  1999. 

sought  written  public 

NPRM,  including 


comment  on  the  IRFA.  Under  the 
provisions  of  the  Consolidated 
Appropriations  enactment,  however,  the 
Commission  is  exempt  from  5  U.S.C. 
Chapter  6  and  so  is  not  required  to 
prepare  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  as  part  of  this  First 
R&O.  See  Consolidated  Appropriations, 
Appendix  E.  Sec.  213.  See  also  145 
Cong.  Rec.  at  H12493-94  (Nov.  17. 
1999). 

Ordering  Clauses 

44.  Part  27  of  the  Commission's  Rules 
is  accordingly  amended.  The  rule 
amendments  made  by  this  First  R&O 
shall  become  effective  January  20,  2000, 
pursuant  to  the  Consolidated 
Appropriations  statute.  See  Public  Law 
106-113,  113  Stat.  1501,  Appendix  E. 
Section  213.  "Making  consolidated 
appropriations  for  the  fisccil  year  ending 
September  30,  2000,  and  for  other 
purposes."  (Consolidated 
Appropriations).  See  also  145  Cong. 
Rec.  at  H12493-94,  H12501  (Nov.  17, 
1999). 

45.  The  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  First  R&O  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Paperwork  Reduction  Act 

46.  The  First  R&O  contains  a  new 
information  collection.  The  actions 
contained  in  this  First  R&O  are, 
however,  exempt  from  the  Paperwork 
Reduction  Act  of  1995  under  the 
Consolidated  Appropriations  statute. 
See  Consolidated  Appropriations, 
Appendix  E.  Sec.  213.  See  also  145 
Cong.  Rec.  at  Hi 2493-94  (Nov.  17. 
1999).  Implementation  of  the  revisions 
to  part  27  required  to  assign  licenses  in 
these  commercial  spectrum  bands, 
including  revisions  to  information 
collections,  are  therefore  not  subject  to 
approval  by  the  Office  of  Management 
and  Budget,  and  became  effective  on 
adoption.  As  a  matter  of  information, 
the  new  paperwork  requirements 
contained  in  the  First  R&O  are  limited 
to:  (1)  Minor  revisions  to  existing 
Commission  Form  601,  to  reflect  the 
scope  of  possible  services  to  be 
provided  on  these  spectrum  blocks;  and 
(2)  the  application  of  existing 
information  collection  requirements 
associated  with  the  auction  and 
licensing  processes  to  entities 
participating  in  the  auction  of  these 
spectnun  blocks. 

List  of  Subjects  CFR  47  CFR  Part  27 

Telecommunications. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  27  as 
follows: 

1.  The  authority  citation  for  part  27  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
307,  309,  332,  336,  and  337  unless  otherwise 
noted. 

2.  The  heading  for  part  27  is  revised 
to  read  as  follows: 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

3.  Section  27.1  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"for  the  Wireless  Communications 
Service  (WCS)"  and  adding  in  its  place 
the  phrase  "for  miscellaneous  wireless 
communications  services  fWCS)",  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  27.1     Basis  and  purpose. 

***** 

(b)  Purpose.  This  part  states  the 
conditions  under  which  spectnun  is 
made  available  and  licensed  for  the 
provision  of  wireless  communications 
services  in  the  following  bands. 

(1)  2305-2320  MHz  and  2345-2360 
MHz. 

(2)  747-762  MHz  and  777-792  MHz. 
***** 

4.  Section  27.2  is  revised  to  read  as 
follows: 

§  27^    Permissible  communications. 

(a)  Miscellaneous  wireless 
communications  services.  Subject  to 
technical  and  other  rules  contained  in 
this  part,  a  licensee  in  the  frequency 
bands  specified  in  §  27.5  may  provide 
any  services  for  which  its  frequency 
bands  are  allocated,  as  set  forth  in  the 
non-Federal  Government  column  of  the 
Table  of  Allocations  in  §  2.106  of  this 
chapter  (column  5). 

(b)  Satellite  DARS.  Satellite  digital 
audio  radio  service  (DARS)  may  be 
provided  using  the  2310-2320  and 
2345-2360  MHz  bands.  Satellite  DARS 
service  shall  be  provided  in  a  manner 
consistent  with  part  25  of  this  chapter. 

5.  Section  27.3  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(0,  paragraphs  (f),  (g),  and  (h)  as 
paragraphs  (k),  (1),  and  (m),  and  by 
adding  paragraphs  (e),  (g),  (h),  (i),  (j)  and 
(n)  to  read  as  follows: 
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§  27.3    Other  applicable  rule  parts. 

***** 

(e)  Part  15.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  certain  radio  frequency  devices. 

***** 

(g)  Part  20.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  commercial  mobile  radio  service 
providers. 

(h)  Part  21.  This  part  sets  forth  rules 
the  requirements  and  conditions 
applicable  to  point-to-point  microwave 
services  relating  to  communications 
common  carriers. 

(i)  Part  22.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  public  mobile  services. 

(j)  Part  24.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  personal  communications  services. 
***** 

(n)  Part  101.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  fixed  microwave  services. 

6.  Section  27.4  is  amended  by  adding 
a  new  definition  for  "broadcast 
services",  and  revising  the  definition  for 
"wireless  communications  service"  in 
alphabetical  order  to  read  as  follows: 

§  27.4    Terms  and  definitions. 

***** 

Broadcast  services.  This  term  shall 
have  the  same  meaning  as  that  for 
"broadcasting"  in  section  3(6)  of  the 
Communications  Act  of  1934,  i.e.,  "the 
dissemination  of  radio  communications 
intended  to  be  received  by  the  public, 
directly  or  by  the  intermediary  of  relay 
stations."  47  U.S.C.  153(6). 
***** 

Wireless  communications  service.  A 
radiocommunication  service  licensed 
pursuant  to  this  part  for  the  frequency 
bands  specified  in  §  27.5. 


7.  Section  27.5  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(a)(1)  and  (a)(2),  redesignating  and 
revising  the  introductory  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

§  27.5    Frequencies. 

(a)  2305-2320  MHz  and  2345-2360 
MHz  bands.  The  following  frequencies 
are  available  for  WCS  in  the  2305-2320 
MHz  and  2345-2360  MHz  bands: 
***** 

(b)  746-764  MHz  and  776-794  MHz 
bands.  The  following  ft-equencies  are 
available  for  licensing  piu-suant  to  this 
part  in  the  746-764  MHz  and  776-794 
MHz  bands: 

(1)  Two  paired  charmels  of  1 
megahertz  each  are  available  for 
assignment.  Block  A:  746-747  MHz  and 
77&-777  MHz. 

(2)  Two  paired  channels  of  2 
megahertz  each  are  available  for 
assignment.  Block  B:  762-764  MHz  and 
792-794  MHz. 

(3)  Two  paired  channels  of  5 
megahertz  each  are  available  for 
assignment.  Block  C:  747-752  MHz  and 
777-782  MHz. 

(4)  Two  paired  channels  of  10 
megahertz  each  are  available  for 
assignment.  Block  D:  752-762  MHz  and 
782-792  MHz. 

8.  Section  27.6  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(a)(1)  and  (a)(2),  redesignating  and 
revising  the  introductory  text  as 
paragraph  (a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  27.6    Service  areas. 

(a)  2305-2320  MHz  and  2345-2360 
MHz  bands.  WCS  service  areas  for  the 
2305-2320  MHz  and  2345-2360  MHz 
bands  are  Major  Economic  Areas 
(MEAs)  and  Regional  Economic  Area 
Groupings  (REAGs)  as  defined  below. 


Both  MEAs  and  REAGs  are  based  on  the 
U.S.  Department  of  Commerce's  172 
Economic  Areas  (EAs).  See  60  FR  13114 
(March  10,  1995).  In  addition,  the 
Conunission  shall  separately  license 
Guam  and  the  Northern  Mariana 
Islands,  Puerto  Rico  and  the  United 
States  Virgin  Islands,  American  Samoa, 
and  the  Gulf  of  Mexico,  which  have 
been  assigned  Commission-created  EA 
numbers  173-176,  respectively.  Maps  of 
the  EAs,  MEAs,  and  REAGs  and  the 
Federal  Register  Notice  that  established 
the  1 72  EAs  are  available  for  public 
inspection  and  copying  at  the  FCC 
Public  Reference  Room,  Room  CY- 
A257,  445  12th  Street  SW,  Washington, 
D.C.  20554. 

***** 

(b)  746-764  MHz  and  776-7'94  MHz 
bands.  WCS  service  areas  for  the  746- 
764  MHz  and  776-794  MHz  bands  are 
as  follows. 

(1)  [Reserved] 

(2)  Service  areas  for  Blocks  C  and  D 
in  the  747-762  MHz  and  777-792  MHz 
bands  are  based  on  Economic  Area 
Groupings  (EAGs)  as  defined  by  the 
Federal  Commiuiications  Commission. 
See  62  FR  15978  (April  3.  1997) 
extended  with  the  Gulf  of  Mexico.  See 
also  62  FR  9636  (March  3,  1997),  in 
which  the  Commission  created  an 
additional  four  economic  area-like  areas 
for  a  total  of  1 76.  Maps  of  the  EAGs  and 
the  Federal  Register  Notice  that 
established  the  172  Economic  Areas 
(EAs)  are  available  for  public  inspection 
and  copying  at  the  Reference  Center, 
Room  CY  A-257,  445  12th  St.,  S.W., 
Washington,  DC  20554.  These  maps  and 
data  are  also  available  on  the  FCC 
website  at  www.fcc.gov/oet/info/maps/ 
areas/. 

(i)  There  are  6  EAGs,  which  are 
composed  of  multiple  EAs  as  defined  in 
the  table  below: 


Economic  area  groupings 

Name 

Economic  areas 

EAG001  

EAG002 

Northeast  

Mid-Atlantic       

1-11,  54 
12-26,41,42,44-53,70 

EAG003  

EAG004  

EAG005  

EAG006  

Southeast 

Great  Lakes  

Central/Mountain  

Pacific  

27-40,  43,  69,  71-86,  88-90,  95,  96,  174.  176(pan) 
55-68,  97,  100-109 

87,  91-94,  98,  99,  110-146,  148,  149.  152,  154-159,  176(part) 
147.  150,  151,  153,  160-173,  175 

Note  1  to  paragraph  (b)(2)(i):  Economic 
Area  Groupings  are  defined  by  the  Federal 
Comrhunications  Commission;  see  62  FR 
15978  (April  3, 1997)  extended  with  the  Gulf 
of  Mexico. 

Note  2  to  paragraph  (b)(2)(i):  Economic 
Areas  are  defined  by  the  Regional  Economic 
Analysis  Division,  Bureau  of  Economic 
Analysis,  U.S.  Department  of  Commerce 
February  1995  and  extended  by  the  Federal 


Communications  Commission,  see  62  FR 
9636  (March  3,  1997). 

(ii)  For  purposes  of  paragraph  (b)(2)(i) 
of  this  section,  EA  176  (the  Gulf  of 
Mexico)  will  be  divided  between 
EAG003  (the  Southeast  EAG)  and 
EAG005  (the  Central/Moimtain  EAG)  in 
accordance  with  the  configuration  of  the 
Eastern/  Central  and  Western  Planning 


Area  established  by  the  Mineral 
Management  Services  Bureau  of  the 
Department  of  the  Interior  (MMS).  That 
portion  of  EA  1 76  contained  in  the 
Eastern  and  Central  Planning  Areas  as 
defined  by  MMS  will  be  included  in 
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EAG003;  that 
contained  in 
as  defined  by 
EAG005.  Maps 
found  on  the 


www.gomr.mnts 
offshore.html. 
9.  Section  27 
B  to  read  as  fol 


ijortionofEA  176 

Western  Planning  Area 
NKMS  will  be  included  in 

of  these  areas  may  be. 
fallowing  MMS  website: 

.gov/homepg/offshore/ 


10  is  added  to  subpart 
ows: 


§  27.1 0    Regulalory  status. 

(a)  Single  au  horization. 
Authorization  vill  be  granted  to  provide 
any  or  a  combi  lation  of  the  following 
services  in  a  sii  tgle  license:  common 
carrier,  non-coi  nmon  carrier,  and 
broadcast.  A  licensee  may  render  any 
kind  of  commu  nications  service 
consistent  witi  the  regulatory  status  in 
its  license  and  with  the  Commission's 
rules  applicablj  to  that  service.  An 
applicant  or  licensee  may  submit  a 
petition  at  any  time  requesting 
clarification  of  the  regulatory  status  for 
which  authoriz  ation  is  required  to 
provide  a  speci  fie  communications 
service. 

(b)  Designati  jn  of  regulatory  status  in 
initial  applicat  on.  An  applicant  shall 
specify  in  its  initial  application  if  it  is 
requesting  autt  orization  to  provide 
common  carrie  ■,  non-common  carrier, 
or  broadcast  se:  vices,  or  a  combination 
thereof. 

(c)  Amendim  nt  of  pending 
applications.  T  le  following  rules  apply 
to  amendments  of  a  pending 
application. 

(1)  Any  penc  ing  application  may  be 
amended  to: 

(i)  Change  th  5  carrier  regulatory  status 
requested,  or 

(ii)  Add  to  th  B  pending  request  in 
order  to  obtain  common  carrier,  non- 
common  carrier,  or  broadcast  status,  or 
a  combination  hereof,  in  a  single 
license. 

(2)  Amendmi  nts  to  change,  or  add  to, 
the  carrier  regu  iatory  status  in  a  pending 
application  are  minor  amendments  filed 
under  §  1.927  cf  this  chapter. 

(d)  Modification  of  license.  The 
following  rules  apply  to  amendments  of 
a  license. 

(1)  A  license  i  may  modify  a  license 
to: 

(i)  Change  th ;  regulatory  status 
authorized,  or 

(ii)  Add  to  th  B  status  authorized  in 
order  to  obtain  a  combination  of 
services  of  diff(  irent  regulatory  status  in 
a  single  license . 

(2)  Applicati  )ns  to  change,  or  add  to, 
the  carrier  stati  is  in  a  license  are 
modifications  i  lOt  requiring  prior 
Commission  aithorization.  The  licensee 
must  notify  the  Commission  within  30 
days  of  the  cha  nge.  If  the  change  results 
in  the  discontii  luance,  reduction,  or 


impairment  of  an  existing  service,  the 
licensee  is  subject  to  the  provisions  of 
§27.66. 

10.  Section  27.11  is  amended  by 
adding  the  following  sentences  to  the 
end  of  paragraph  (a),  by  revising 
paragraph  (b),  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§27.11    Initial  authorization. 

(a)  *   *   *  Initial  authorizations  shall 
be  granted  in  accordance  with  §  27.5. 
Applications  for  individual  sites  are  not 
required  and  will  not  be  accepted, 
except  where  required  for 
environmental  assessments,  in 
accordance  with  §§  1.1301  through 
1.1319  of  this  chapter. 

(b)  2305-2320  MHz  and  2345-2360 
MHz  bands.  Initial  authorizations  for 
the  2305-2320  MHz  and  2345-2360 
MHz  bands  shall  be  for  10  megahertz  of 
spectnmi  in  accordance  with  §  27.5(a). 

(1)  Authorizations  for  Blocks  A  and  B 
will  be  based  on  Major  Economic  Areas 
(MEAs),  as  specified  in  §  27.6(a)(1). 

(2)  Authorizations  for  Blocks  C  and  D 
will  be  based  on  Regional  Economic 
Area  Groupings  (REAGs),  as  specified  in 
§  27.6(a)(2). 

(c)  746-764  MHz  and  776-794  MHz 
bands.  Initial  authorizations  for  the 
746-764  MHz  and  776-794  MHz  blocks 
shall  be  for  1 ,  2,  5,  or  10  megahertz  of 
spectrum  in  accordance  with  §  27.5fb)- 

(1)  Authorizations  for  Block  A, 
consisting  of  two  paired  chaimels  of  1 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(b)(1). 

(2)  Authorizations  for  Block  B, 
consisting  of  two  peiired  channels  of  2 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(b)(1). 

(3)  Authorizations  for  Block  C, 
consisting  of  two  paired  channels  of  5 
megahertz  each,  will  be  based  on 
Economic  Area  Groupings  (EAGs),  as 
specified  in  §  27.6(b)(2). 

(4)  Authorizations  for  Block  D, 
consisting  of  two  paired  channels  of  10 
megahertz  each,  will  be  bcised  on  EAGs, 
as  specified  in  §  27.6(b)(2). 

11.  Section  27.13  is  revised  to  read  as 
follows: 

127.13    License  period. 

(a)  2305-2320  MHz  and  2345-2360 
MHz  bands.  Initial  WCS  authorizations 
for  the  2305-2320  MHz  and  2345-2360 
MHz  bands  will  have  a  term  not  to 
exceed  ten  years  fi-om  the  date  of 
origind  issuance  or  renewal. 

(b)  747-762  MHz  and  777-792  MHz 
bands.  Initial  authorizations  for  the 
747-762  MHz  and  777-792  MHz  bands 
will  extend  imtil  January  1,  2014,  except 
that  a  part  27  licensee  commencing 


broadcast  services,  will  be  required  to 
seek  renewal  of  its  license  for  such 
services  at  the  termination  of  the  eight- 
year  term  following  commencement  of 
such  operations. 

§27.14    [Amended] 

12.  Section  27.14  is  amended  in 
paragraph  (a)  by  removing  "ten  years  of 
being  licensed"  and  adding  in  its  place 
"the  prescribed  license  term  set  forth  in 
§27.13". 

13.  Section  27.15  is  amended  by 
revising  paragraph  (b)(4)  £ind  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  27.1 5    Geographic  partitioning  and 
spectrum  disaggregation. 

***** 

(b)  *   *   * 

(4)  Signal  levels.  For  purposes  of 
partitioning  and  disaggregation,  part  27 
systems  must  be  designed  so  as  not  to 
exceed  the  signal  level  specified  for  the 
particular  spectrum  block  in  §  27.55  at 
the  licensee's  service  area  boundary, 
unless  the  affected  adjacent  service  area 
licensees  have  agreed  to  a  different 
signal  level. 
***** 

(e)  Compliance  with  construction 
requirements.  The  following  rules  apply 
for  purposes  of  implementing  the 
construction  requirements  set  forth  in 
§27.14. 

(1)  Partitioning.  Parties  to  partitioning 
agreements  have  two  options  for 
satisfying  the  construction  requirements 
set  forth  in  §  27.14.  Under  the  first 
option,  the  partitioner  and  partitionee 
each  certifies  that  it  will  independently 
satisfy  the  substantial  service 
requirement  for  its  respective 
partitioned  area.  If  a  licensee 
subsequently  fails  to  meet  its  substantial 
service  requirement,  its  license  will  be 
subject  to  automatic  cancellation 
without  further  Commission  action. 
Under  the  second  option,  the  partitioner 
certifies  that  it  has  met  or  will  meet  the 
substantial  service  requirement  for  the 
entire,  pre-partitioned  geographic 
service  area.  If  the  partitioner 
subsequently  fails  to  meet  its  substantial 
service  requirement,  only  its  license 
will  be  subject  to  automatic  cancellation 
without  further  Commission  action. 

(2)  Disaggregation.  Parties  to 
disaggregation  agreements  have  two 
options  for  satisfying  the  construction 
requirements  set  forth  in  §  27.14.  Under 
the  first  option,  the  disaggregator  and 
disaggregatee  each  certifies  that  it  will 
share  responsibility  for  meeting  the 
substantial  service  requirement  for  the 
geographic  service  area.  If  the  parties 
choose  this  option  and  either  party 
subsequently  fails  to  satisfy  its 
substantial  service  responsibility,  both 
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parties'  licenses  will  be  subject  to 
forfeiture  without  further  Commission 
action.  Under  the  second  option,  both 
parties  certify  either  that  the 
disaggregator  or  the  disaggregatee  will 
meet  the  substantial  service  requirement 
for  the  geographic  service  area.  If  the 
parties  choose  this  option,  and  the  party 
responsible  subsequently  fails  to  meet 
the  substantial  service  requirement, 
only  that  party's  license  will  be  subject 
to  forfeiture  without  further 
Commission  action. 

14.  Section  27.50  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)(1)  and  (b)(2),  by 
removing  "in  the  2305-2320  MHz  and 
2345-2360  MHz  bands",  each  place  it 
appears,  by  adding  new  paragraphs  (a) 
and  (b)  introductory  text,  and  by  adding 
Table  1  following  paragraph  (c)  to  read 
as  follows: 

§  27.50    Power  and  antenna  height  limits. 

(a)  The  following  power  and  antenna 
height  limits  apply  to  transmitters 
operating  in  the  747-762  MHz  and  777- 
792  MHz  bands: 

(1)  Fixed  and  base  stations 
transmitting  in  the  7A7-7&2  MHz  band 
must  not  exceed  an  effective  radiated 
power  (ERP)  of  1000  watts  and  an 
antenna  height  of  305  m  height  above 
average  terrain  (HAAT),  except  that 
antenna  heights  greater  than  305  m 
HAAT  are  permitted  if  power  levels  are 
reduced  below  1000  watts  ERP  in 
accordance  with  Table  1  of  this  section; 

(2)  Fixed,  control,  and  mobile  stations 
transmitting  in  the  777-792  MHz  band 
are  limited  to  30  watts  ERP; 

(3)  Portable  stations  (hand-held 
devices)  transmitting  in  the  777-792 
MHz  band  are  limited  to  3  watts  ERP; 

(4)  Maximum  composite  transmit 
power  shall  be  measured  over  any 
interval  of  continuous  transmission 
using  instrumentation  calibrated  in 
terms  of  RMS-equivalent  voltage.  The 
measiuement  results  shall  be  properly 
adjusted  for  any  instriunent  limitations, 
such  as  detector  response  times,  limited 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
etc.,  so  as  to  obtain  a  true  maximiun 
composite  measurement  for  the 
emission  in  question  over  the  full 
bandwidth  of  the  channel. 

(b)  The  following  power  limits  apply 
to  the  2305-2320  MHz  and  2345-2360 
MHz  bands: 


(c)* 


Table  1  .—Permissible  Power  and 
Antenna  Heights  for  Base  and 
Fixed  Stations  in  the  747-762 
MHz  Band 


Antenna  height  (AAT)  In  meters 
(feet) 


Above  1372  (4500) 

Above  1220  (4000)  To  1372 

(4500)  

Above     1067    (3500)    To    1220 

(4000)  

Above  915  (3000)  To  1067  (4000) 
Above  763  (2500)  To  915  (3000) 
Above  610  (2000)  To  763  (2500) 
Above  458  (1500)  To  610  (2000) 
Above  305  (1000)  To  458  (1500) 
Up  to  305  (1000)  


Effective 

radiated 

power 

(ERP) 

(watts) 


65 

70 

75 
100 
140 
200 
350 
600 
1000 


15.  Section  27.51  is  revised  to  read  as 
follows: 

§27.51     Equipment  authorization. 

(a)  Each  transmitter  utilized  for 
operation  imder  this  part  must  be  of  a 
type  that  has  been  authorized  by  the 
Commission  under  its  certification 
procedure. 

(b)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authorization  following  the  procedures 
set  forth  in  subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  few  an 
individual  transmitter  may  be  requested 
by  an  applicant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 
chapter. 

16.  Section  27.53  is  amended  by 
revising  paragraph  (a)  introductory  text, 
redesignating  paragraph  (c)  as  paragraph 
(f),  and  adding  paragraphs  (c),  (d)  and 
(e)  to  read  as  follows: 

§  27.53    Emission  limits. 

(a)  For  operations  in  the  bands  2305- 
2320  MHz  and  2345-2360  MHz,  the 
power  of  any  emission  outside  the 
licensee's  frequency  band(s)  of 
operation  shcill  be  attenuated  below  the 
transmitter  power  (P)  within  the 
licensed  band(s)  of  operation,  measured 
in  watts,  by  the  following  amounts: 
***** 

(c)  For  operations  in  the  747  to  762 
MHz  band,  the  power  of  any  emission 
outside  the  licensee's  frequency  band(s) 
of  operation  shall  be  attenuated  below 
the  transmitter  power  (P)  within  the 
licensed  band(s)  of  operation,  measured 
in  watts,  in  accordance  with  the 
following: 

(1)  On  any  frequency  outside  the  747 
to  762  MHz  band,  the  power  of  any 
emission  shall  be  attenuated  outside  the 


band  below  the  transmitter  power  (F)  by 
at  least  43  +  10  log  (P)  dB: 

(2)  On  all  frequencies  between  764  to 
776  MHz  and  794  to  806  MHz,  by  a 
factor  not  less  than  76  +  10  log  (P)  dB 
in  a  6.25  kHz  band  segment; 

(3)  Compliance  with  the  provisions  of 
paragraph  (c)(1)  of  this  section  is  based 
on  the  use  of  measiu°ement 
instrumentation  employing  a  resolution 
bandwidth  of  100  kHz  or  greater. 
However,  in  the  100  kHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block,  a  resolution  bandwidth 
of  at  least  30  kHz  may  be  employed; 

(4)  Compliance  with  the  provisions  of 
paragraph  (c)(2)  of  this  section  is  based 
on  the  use  of  measurement 
instrumentation  such  that  the  reading 
taken  with  any  resolution  bandwidth 
setting  should  be  adjusted  to  indicate 
spectral  energy  in  a  6.25  kHz  segment. 

(d)  For  operations  in  the  777  to  792 
MHz  band,  the  power  of  any  emission 
outside  the  licensee's  frequency 
band(s)of  operation  shall  be  attenuated 
below  the  transmitter  power  (P)  within 
the  licensed  band(s)  of  operation, 
measured  in  watts,  in  accordance  with 
the  following: 

(1)  On  any  frequency  outside  the  777 
to  792  MHz  band,  the  power  of  any 
emission  shall  be  attenuated  outside  the 
band  below  the  transmitter  power  (P)  by 
at  least  43  +  10  log  (P)  dB; 

(2)  On  all  frequencies  between  764  to 

776  MHz  and  794  to  806  MHz,  by  a 
factor  not  less  than  65  +  10  log  (P)  dB 
in  a  6.25  kHz  band  segment,  for  mobile 
and  portable  stations  transmitting  in  the 

777  to  792  MHz  band; 

(3)  On  all  frequencies  between  764  to 
776  MHz  and  794  to  806  MHz,  by  a 
factor  not  less  than  76  +  10  log  (P)  dB 
in  a  6.25  kHz  band  segment,  for  fixed 
stations  transmitting  in  the  777  to  792 
MHz  band; 

(4)  Compliance  with  the  provisions  of 
paragraph  (d)(1)  of  this  section  is  based 
on  the  use  of  measiuement 
instrumentation  employing  a  resolution 
bandwidth  of  100  kHz  or  greater. 
However,  in  the  100  kHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block,  a  resolution  bandwidth 
of  at  least  30  kHz  may  be  employed; 

(5)  Compliance  with  the  provisions  of 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section  is  based  on  the  use  of 
measurement  instrumentation  such  that 
the  reading  taken  with  any  resolution 
bandwidth  setting  should  be  adjusted  to 
indicate  spectral  energy  in  a  6.25  kHz 
segment. 

(e)  For  operations  in  the  747-762 
MHz  and  777-792  MHz  bands, 
emissions  in  the  band  1559-1610  MHz 
shall  be  limited  to  -  70  dBW/MHz 
equivalent  isotropically  radiated  power 
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17.  Section  2f -55  is  revised  to  read  as 
follows: 
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(a)  2305-232i  and  2345-2360  MHz 
bands:  47  dBuM/m 

(b) 747-762 
40  dBuV/m. 

18.  Section  2 
follows: 


a  ad 


777-792  MHz  bands: 
.60  is  added  to  read  as 


§  27.60    TV/DTV  interference  protection 
criteria. 

Base,  fixed,  control,  and  mobile 
transmitters  in  the  747-762  MHz  and 
777-792  MHz  frequency  bands  must  be 
operated  only  in  accordance  with  the 
rules  in  this  section  to  reduce  the 
potential  for  interference  to  public 
reception  of  the  signals  of  existing  TV 
and  DTV  broadcast  stations  transmitting 
on  TV  Channels  59  through  68. 

(a)  D/U  ratios.  Licensees  must  choose 
site  locations  that  are  a  sufficient 
distance  from  co-channel  and  adjacent 
channel  TV  and  DTV  stations,  and/or 
must  use  reduced  transmitting  power  or 
transmitting  antenna  height  such  that 
the  following  minimum  desired  signal- 
to-undesired  signal  ratios  (D/U  ratios) 
are  met. 

(1)  The  minimum  D/U  ratio  for  co- 
channel  stations  is  40  dB  at  the 
hypothetical  Grade  B  contour  (64  dB^V/ 
m)  (88.5  kilometers  (55  miles))  of  the  TV 
station  or  1 7  dB  at  the  equivalent  Grade 
B  contour  (41  dB^V/m)  (88.5  kilometers 
(55  miles))  of  the  DTV  station. 

(2)  The  minimum  D/U  ratio  for 
adjacent  channel  stations  is  0  dB  at  the 


hypothetical  Grade  B  contour  (64  dBjiV/ 
m)  (88.5  kilometers  (55  miles))  of  the  TV 
station  or  -  23  dB  at  the  equivalent 
Grade  B  contour  (41  dBuV/m)  (88.5 
kilometers  (55  miles))  of  the  DTV 
station. 

(b)  TV  stations  and  calculation  of 
contours.  The  methods  used  to  calculate 
TV  contours  and  antenna  heights  above 
average  terrain  are  given  in  §§  73.683 
and  73.684  of  this  chapter.  Tables  to 
determine  the  necessary  minimum 
distance  from  the  747-762  MHz  or  777- 
792  MHz  station  to  the  TV/DTV  station, 
assuming  that  the  TV/DTV  station  has  a 
hypothetical  or  equivalent  Grade  B 
contour  of  88.5  kilometers  (55  miles), 
are  located  in  §  90.309  of  this  chapter 
and  labeled  as  Tables  B,  D,  and  E. 
Values  between  those  given  in  the  tables 
may  be  determined  by  linear 
interpolation.  The  locations  of  existing 
and  proposed  TV/DTV  stations  during 
the  period  of  transition  from  analog  to 
digital  TV  service  are  given  in  Part  73 
of  this  chapter  and  in  the  final 
proceedings  of  MM  Docket  No.  87-268. 
The  DTV  allotments  on  Channels  60 
through  68  are: 


State 


C«y 


^f^sc  TV  Ch. 


DTVCh. 


ERP  (kW) 


HAAT  (m.) 


Califomia  

Califomia  

Califomia  

Califomia  

Califomia  

California  

Califomia  

Califomia  

New  Jersey  ... 
New  Jersey  ... 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Wisconsin  


Concord 

Long  Beach  . 
Los  Angeles 
Los  Angeles 
Los  Angeles 

Riverside  

Sacramento  . 

Stockton  

Newark  

VIneland  

Allentown 

Ptiiladelphia  . 
Ptiiladelphla  . 

Aguada  

Arecibo  

Mayaguez  .... 

Naranjito 

Ponce  

Milwaukee  ... 


42 
18 

2 
11 
13 
62 
10 
64 
13 
65 
38 

6 
10 
50 
60 
16 
64 

7 
18 


63 

61 

856 

61 

413.6 

725 

60 

865.9 

1107 

65 

688.7 

896 

66 

679.7 

899 

68 

180.1 

723 

61 

1000 

595 

62 

63.5 

874 

61 

198.7 

500 

66 

107.8 

280 

62 

50 

302 

64 

1000 

332 

67 

791.8 

354 

62 

50.1 

343 

61 

55 

242 

63 

50.1 

347 

65 

50.1 

142 

66 

407.4 

826 

61 

519.8 

307 
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parameters  of  the 


land  mobile  station  and  the  actual 
parameters  of  the  TV/DTV  station(s)  it  is 
trying  to  protect;  or, 

(iii)  Obtain  written  conciurence  from 
the  applicable  TV/DTV  station(s).  If  this 
method  is  chosen,  a  copy  of  the 
agreement  must  be  submitted  with  the 
application. 

(2)  The  following  is  the  method  for 
geographic  separations. 

(i)  Base  and  fixed  stations  that  operate 
in  the  747-762  MHz  band  having  an 
antenna  height  (HAAT)  less  than  152  m. 
(500  ft.)  shall  afford  protection  to  co- 
chaimel  and  adjacent  channel  TV/DTV 
stations  in  accordance  with  the  values 
specified  in  Table  B  (co-channel 
frequencies  based  on  40  dB  protection) 
and  Table  E  (adjacent  channel 


frequencies  based  on  0  dB  protection)  in 
§  90.309  of  this  chapter.  For  base  and 
fixed  stations  having  an  antenna  height 
(HAAT)  between  152-914  meters  (500- 
3,000  ft.)  the  effective  radiated  power 
must  be  reduced  below  1  kilowatt  in 
accordance  with  the  values  shown  in 
the  power  reduction  graph  in  Figure  B 
in  §90.309  of  this  chapter.  For  heights 
of  more  than  152  m.  (500  ft.)  above 
average  terrain,  the  distance  to  the  radio 
path  horizon  will  be  calculated 
assuming  smooth  earth.  If  the  distance 
so  determined  equals  or  exceeds  the 
distance  to  the  hypothetical  or 
equivalent  Grade  B  contour  of  a  co- 
channel  TV/DTV  station  ( i.e.,  it  exceeds 
the  distance  from  the  appropriate  Table 
in  §  90.309  of  this  chapter  to  the 
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relevant  TV/DTV  station),  an 
authorization  will  not  be  granted  unless 
it  can  be  shown  in  an  engineering  study 
[see  paragraph  (b)(l)(ii)  of  this  section) 
that  actual  terrain  considerations  are 
such  as  to  provide  the  desired 
protection  at  the  actual  Grade  B  contour 
(64  dB^lV/m  for  TV  and  41  dB\iV/m  for 
DTV  stations)  or  unless  the  effective 
radiated  power  will  be  further  reduced 
so  that,  assuming  free  space  attenuation, 
the  desired  protection  at  the  actual 
Grade  B  contour  (64  dBuV/m  for  TV  and 
41  dBuV/m  coverage  contoiu  for  DTV 
stations)  will  be  achieved.  Directions  for 
calculating  powers,  heights,  and 
reduction  ciuves  are  listed  in  §  90.309  of 
this  chapter  for  land  mobile  stations. 
Directions  for  calculating  coverage 
contours  are  listed  in  §§  73.683-685  of 
this  chapter  for  TV  stations  and  in 
§  73.625  of  this  chapter  for  DTV 
stations. 

(ii)  Control,  fixed,  and  mobile  stations 
(including  portables)  that  operate  in  the 
777-792  MHz  band  are  limited  in  height 
and  power  and  therefore  shall  afford 
protection  to  co-charmel  and  adjacent 
channel  TV/DTV  stations  in  accordance 
with  the  values  specified  in  Table  D  (co- 
channel  frequencies  based  on  40  dB 
protection  for  TV  stations  and  17  dB  for 
DTV  stations)  in  §  90.309  of  this  chapter 
and  a  minimum  distance  of  8  kilometers 
(5  miles)  from  all  adjacent  channel  TV/ 
DTV  station  hypothetical  or  equivalent 
Grade  B  contours  (adjacent  channel 
frequencies  based  on  0  dB  protection  for 
TV  stations  and  -  23  dB  for  DTV 
stations).  Since  control,  fixed,  and 
mobile  stations  may  affect  different  TV/ 
DTV  stations  than  the  associated  base  or 
fixed  station,  particular  care  must  be 
taken  by  applicants/licensees  to  ensure 
that  all  appropriate  TV/DTV  stations  are 
considered  (e.g.  a  base  station  may  be 
operating  within  TV  Channel  62  and  the 
mobiles  within  TV  Channel  67,  in 
which  case  TV  Channels  61,  62,  63,  66, 
67  and  68  must  be  protected).  Control, 
fixed,  and  mobile  stations  shall  keep  a 
minimum  distance  of  96.5  kilometers 
(60  miles)  from  all  adjacent  channel  TV/ 
DTV  stations.  Since  mobiles  and 
portables  are  able  to  move  and 
communicate  with  each  other,  licensees 
must  determine  the  areas  where  the 
mobiles  can  and  cannot  roam  in  order 
to  protect  the  TV/DTV  stations. 

Uii)  In  order  to  protect  certain  TV/ 
DTV  stations  and  to  ensiue  protection 
from  these  stations  which  may  have 
extremely  large  contours  due  to  unusual 
height  situations,  an  additional  distance 
factor  must  be  used  by  all  base,  fixed, 
control,  and  mobile  stations.  For  all  co- 
channel  and  adjacent  channel  TV/DTV 
stations  which  have  an  HAAT  between 
350  and  600  meters,  licensees  must  add 


the  following  DISTANCE  FACTOR  to 
the  value  obtained  from  the  referenced 
Tables  in  §90.309  of  this  chapter  and  to 
the  distance  for  control,  fixed,  and 
mobile  stations  on  adjacent  TV/DTV 
channels  (96.5  km). 

DISTANCE  FACTOR  =  (TV/DTV 
HAAT  -  350)  +  14  in  kilometers,  where 
HAAT  is  the  TV  or  DTV  station  antenna 
height  above  average  terrain  obtained 
from  its  authorized  or  proposed 
facilities,  whichever  is  greater. 

(iv)  For  all  co-channel  and  adjacent 
channel  TV/DTV  stations  which  have  an 
antenna  height  above  average  terrain 
greater  than  600  meters,  licensees  must 
add  18  kilometers  as  the  DISTANCE 
FACTOR  to  the  value  obtained  from  the 
referenced  Tables  in  §  90.309  of  this 
chapter  and  to  the  distance  for  control, 
fixed,  and  mobile  stations  on  adjacent 
TV/DTV  channels  (96.5  km). 

Note  to  §27.60:  The  88.5  km  (55  mi)  Grade 
B  service  contour  (64  dBuV/m)  is  based  on 
a  hypothetical  TV  station  operating  at  an 
effective  radiated  power  of  one  megawatt,  a 
transmitting  antenna  height  above  average 
terrain  of  610  meters  (2000  feet)  and  the 
Commission's  R-6602  F(50,50)  curves.  See 
§  73.699  of  this  chapter.  Maximum  facilities 
for  TV  stations  operating  in  the  UHF  band  are 
5  megawatts  effective  radiated  power  at  an 
antenna  HAAT  of  610  meters  (2,000  feet).  See 
§  73.614  of  this  chapter.  The  equivalent 
contour  for  DTV  stations  is  based  on  a  41 
dBuV/m  signal  strength  and  the  distance  to 
the  F  (50,90)  curve.  See  §  73.625  of  this 
chapter. 

19.  Section  27.66  is  added  to  read  as 
follows: 

§27.66    Discontinuance,  reduction,  or 
impairment  of  service. 

(a)  Involuntary  act.  If  the  service 
provided  by  a  fixed  common  carrier 
licensee  is  involuntarily  discontinued, 
reduced,  or  impaired  for  a  period 
exceeding  48  hours,  the  licensee  must 
promptly  notify  the  Commission,  in 
writing,  as  to  the  reasons  for 
discontinuance,  reduction,  or 
impairment  of  service,  including  a 
statement  when  normal  service  is  to  be 
resumed.  When  normal  service  is 
resumed,  the  licensee  must  promptly 
notify  the  Commission. 

(b)  Voluntary  act  by  common  carrier. 
If  a  fixed  common  carrier  licensee 
voluntarily  discontinues,  reduces,  or 
impairs  service  to  a  community  or  part 
of  a  commimity,  it  must  obtain  prior 
authorization  as  provided  imder  §  63.71 
of  this  chapter.  An  application  will  be 
granted  within  30  days  after  filing  if  no 
objections  have  been  received. 

(c)  Voluntary  act  by  non-common 
carrier.  If  a  fixed  non-common  carrier 
licensee  voluntarily  discontinues, 
reduces,  or  impairs  service  to  a 
conunimity  or  part  of  a  community,  it 


must  give  written  notice  to  the 
Commission  within  seven  days, 
(d)  Notifications  and  requests. 
Notifications  and  requests  identified  in 
paragraphs(a)  through  (c)  of  this  section 
should  be  sent  to:  Federal 
Communications  Conunission,  Common 
Carrier  Radio  Services,  1270  Fairfield 
Road,  Gettysburg,  Pennsylvania,  17325. 

§27.308    [Amended] 

20.  Section  27.308  is  amended  by 
removing  the  phrase  "WCS  (see 
subparts  C  and  D  of  this  part  as 
appropriate)"  and  adding  in  its  place 

the  phrase  "applicable  frequency  band  (see 
subparts  C,  D,  and  F  of  this  part,  as 
appropriate)". 

21.  Fart  27  is  amended  by  adding 
subpart  F  to  read  as  follows: 

Subpart  F— Competitive  Bidding 
Procedures  for  the  747-762  MHz  and 
777-792  IMHz  Bands 

§  27.501     747-762  MHz  and  777-792  MHz 

bands  subject  to  competitive  bidding. 
§  27.502    Designated  entities. 

Subpart  F — Competitive  Bidding 
Procedures  for  the  747-762  MHz  and 
777-792  MHz  Bands 

§  27.501     747-762  MHz  and  777-792  MHz 
bands  subject  to  competitive  bidding. 

Mutually  exclusive  initial 
applications  for  licenses  in  the  747-762 
MHz  and  777-792  MHz  bands  are 
subject  to  competitive  bidding 
procedures.  The  procedures  set  forth  in 
part  1 ,  subpart  Q,  of  this  chapter  will 
apply  luiless  otherwise  provided  in  this 
part. 

§27.502    Designated  entities.  ' 

(a)  Eligibility  for  small  business 
provisions. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(2)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(3)  For  purposes  of  determining 
whether  an  entity  meets  either  of  the 
definitions  set  forth  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlhng 
interests  and  affiliates  shall  be 
considered  on  a  cumulative  basis  and      -> 
aggregated.  An  applicant  seeking  status 
as  a  small  business  or  very  small 
business  under  this  section  must 
disclose  on  its  short-and  long-form 
applications,  separately  and  in  the 
aggregate,  the  gross  revenues  of  the 


3150 


ederal  Register/ Vol.  65,  No.  13 /Thursday,  January  20,  2000/Rules  and  Regulations 


111 


Jh 


thj 


requin  ments 


stand  ird 
I  gro!  s 


applicant  (or  li 
interests  and 
previous  three 

(4)  Persons  oi 
interests  in  an 
that  are  affiliate 
an  identity  of 
§1.2110(b)(4)(i 
treated  as  thou 
or  entity  and 
aggregated  for 
an  apphcant's  ( 
with  the 

(5)  Where  an 
cannot  identify 
under  the  s 
section,  the 
holders  in  the 
afflliates,  will 

(6)  A 
(or  a  consortiun  i 
businesses)  is  a 
organization 
between  or 
independent 
which 
deHnition  in 
section  (or  each 
satisfies  the 
(a)(2)  of  this 
applicant  or  li 
small  businesses 
businesses),  the 
small  business 
shall  not  be  agg: 

(7)  Designati 
on  their  long 
they  satisfy  the 
eligibility  for 
and  must  list 
long-form  appl 
that  affect 
as  partnership 
agreements 
and  other 


( ensee),  its  controlling 
af  iliates  for  each  of  the 


aipli 

b! 


consorti  um 


fol  med  i 
amcng 
at  bu  sir 
individu  illy 
pa'a; 


ic(  nsee 


)ure  I 


agreements 
de  facto  or  de 
Such  information 
the  licensee's 
designated  agenjt 
license  in  order 
Commission  to 
eligibility  on  an 

(b)  Controlli 

(1)  For 
controlling 
or  entities  with 
control  of  the 
is  evidenced  by 
50  percent  of  th 
corporation,  or 
partnership 
interests.  De 
on  a  case-by 
disclose  its 
demonstrate  at 
indicia  of  control 
retains  de  facto  control 


'ears. 

entities  that  hold 
pplicant  (or  licensee) 
of  each  other  or  have 
ii  terests  identified  in 
i)  of  this  chapter  will  be 
they  were  one  person 
jir  ownership  interests 
p  urposes  of  determining 
)r  licensee's)  compliance 

of  this  section, 
applicant  (or  licensee) 
controlling  interests 
s  set  forth  in  this 
revenues  of  all  interest 

icant.  and  their 
attributable. 

of  small  businesses 
of  very  small 
conglomerate 

as  a  joint  venture 
mutually 
bi^iness  firms,  each  of 
satisfies  the 
graph  (a)(1)  of  this 
of  which  individually 
def  nition  in  paragraph 
section).  Where  an 

is  a  consortium  of 
(or  very  small 
gross  revenues  of  each 
or  very  small  business) 
egated. 
entities  must  describe 

applications  how 
requirements  for 
df  signated  entity  status, 
summarize  on  their 
i^ations  all  agreements 

entity  status  such 
Agreements,  shareholder 
ma:  lagement  agreements 
including  oral 
establishing,  as  applicable, 
control  of  the  entity, 
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ilities  or  by  its 
for  the  term  of  the 
to  enable  the 
ludit  designated  entity 
ongoing  basis. 
interest. 
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includes  individuals 
either  de  jure  or  de  facto 
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holdings  of  greater  than 
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(i)  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

(ii)  The  entity  has  authority  to 
appoint,  promote,  demote,  and  fire 
senior  executives  that  control  the  day- 
to-day  activities  of  the  licensee;  and 

(iiij  The  entity  plays  an  integral  role 
in  management  decisions. 

(2)  The  following  rules  apply  for  the 
calculation  of  certain  interests. 

(i)  Ownership  interests  shall  be 
calculated  on  a  fully  diluted  basis;  all 
agreements  such  as  warrants,  stock 
options,  and  convertible  debentures  will 
generally  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised. 

(ii)  Partnership  and  other  ownership 
interests  and  any  stock  interest  equity, 
or  outstanding  stock  or  outstanding 
voting  stock  shall  be  attributed  as 
specified  below. 

(iii)  Stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds 
or  shares  the  power  to  vote  such  stock, 
to  any  person  who  has  the  sole  power 
to  sell  such  stock,  and  to  any  person 
who  has  the  right  to  revoke  the  trust  at 
will  or  to  replace  the  trustee  at  will.  If 
the  trustee  has  a  familial,  personal,  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  attributed 
to  the  grantor  or  beneficiary,  as 
appropriate. 

(iv)  Non-voting  stock  shall  be 
attributed  as  an  interest  in  the  issuing 
entity. 

(v)  Limited  partnership  interests  shall 
be  attributed  to  limited  partners  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses. 

(vi)  Officers  and  directors  of  an  entity 
shall  be  considered  to  have  an 
attributable  interest  in  the  entity.  The 
officers  and  directors  of  an  entity  that 
controls  a  licensee  or  applicant  shall  be 
considered  to  have  an  attributable 
interest  in  the  licensee  or  applicant. 

(vii)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 
a  100  percent  interest. 

(viii)  Any  person  who  manages  the 
operations  of  an  applicant  or  licensee 
pursuant  to  a  management  agreement 
shall  be  considered  to  have  a  controlling 


interest  in  such  applicant  or  licensee  if 
such  person,  or  its  affiliate,  has 
authority  to  make  decisions  or 
otherwise  engage  in  practices  or 
activities  that  determine,  or  significantly 
influence: 

(A)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee; 

(B)  The  terms  upon  which  such 
services  are  offered;  or 

(C)  The  prices  charged  for  such 
services. 

(ix)  Any  licensee  or  its  affiliate  who 
enters  into  a  joint  marketing 
arrangement  with  an  applicant  or 
licensee,  or  its  affiliate,  shall  be 
considered  to  have  a  controlling 
interest,  if  such  applicant  or  licensee,  or 
its  affiliate,  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence: 

(A)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee; 

(B)  The  terms  upon  which  such 
services  are  offered;  or  the  prices 
charged  for  such  services. 

(c)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  small  business  or  a 
consortium  of  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§  1.2110(e)(2)(iii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  very 
small  business  or  a  consortium  of  very 
small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(e)(2)(ii)  of  this 
chapter. 

|FR  Doc.  00-1332  Filed  1-1&-00;  8:45  am] 

BILLIING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-3040;  MM  Docket  No.  98-72;  RM- 
9265,  RM-9368] 

Radio  Broadcasting  Services; 
Middlebury,  Berlin  and  Hardwick,  VT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Dynamite  Radio.  Inc., 
substitutes  Channel  265C2  for  Channel 
265A  at  Middlebury,  VT.  reallots 
Channel  265C2  to  Berlin,  VT.  and 
modifies  the  license  of  Station  WGTK  to 
specify  operation  on  the  higher  class 
channel  emd  specify  Berlin  as  its 
community  of  Hcense.  See  63  FR  36387, 
July  6,  1998.  At  the  request  of 
Montpelier  Broadcasting,  Inc.,  the 
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Commission  allots  Channel  290A  to 
Hardwick,  VT,  as  the  community's  first 
local  aural  service.  Channel  265C2  can 
be  allotted  to  Berlin  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  11.1  kilometers  (6.9  miles) 
north  of  the  community,  at  coordinates 
44-18-15  NL;  72-37-24  WL.  The  site 
restriction  does  not  obviate  the  short- 
spacings  to  Stations  CBF-FM,  Channel 
265C1,  Montreal,  Quebec,  and  CBFlOF, 
Channel  266B,  Sherbrook,  Quebec, 
Canada.  Channel  290A  can  be  allotted  to 
Hardwick  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  44-30-18  NL;  72-22-24 
WL.  The  allotment  coordinates  do  not 
obviate  the  short-spacing  to  Stations 
CFGL.  Channel  289C1,  Laval,  Quebec, 
and  CIMO,  Channel  289C1,  Magog, 
Quebec,  Canada.  Since  both  Berlin  and 
Hardwick  are  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  Canadian  conciurence 
in  these  allotments,  as  specially 
negotiated  short-spaced  allotments,  has 
been  obtained.  A  filing  window  for 
Channel  290A  at  Hardwick,  VT,  will  not 
be  opened  at  this  time.  Instead,  the  issue 
of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  February  21,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-72. 
adopted  December  28,  1999,  and 
released  January  7,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  445  12th 
Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  pvuchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303.  334.  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Middlebiuy,  Channel 
265A,  and  by  adding  Berlin,  Channel 
265C2  and  Hardwick,  Channel  290A. 

Federal  Communications  Conunission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  00-1266  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-3041 ;  MM  Docket  No.  99-303; 
RM-9737] 

Radio  Broadcasting  Services; 
Seymour,  TX 

agency:  Federal  Communications 

Conunission. 

action:  Final  rule. 

summary:  This  document  allots  Chaimel 
254A  at  Seymour,  Texas,  in  response  to 
a  petition  filed  by  Seymoiu 
Broadcasting  Company.  See  64  FR 
57835,  October  27,  1999.  The 
coordinates  for  Channel  2  54 A  at 
Seymour  are  33-29-57  NL  and  99-15- 
06  WL.  There  is  a  site  restriction  10.1 
kilometers  (6.3  miles)  south  of  the 
community.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  254A  at  Seymour 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-303. 
adopted  December  29,  1999  and 
released  January  7,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and 
336. 

§7^.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
"  Allotments  under  Texas,  is  amended  by 

adding  Channel  254A  at  Seymour. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  00-1265  Filed  1-19-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-3041;  MM  Docket  No.  99-286; 
RM-9713] 

Radio  Broadcasting  Services;  Alt>any, 
TX 

AGENCY:  Federal  Communications 
Commission.  f 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
255A  at  Albany,  Texas,  in  response  to 
a  petition  filed  by  Albany  Broadcasting 
Company.  See  64  FR  52487,  September 
29,  1999.  The  coordinates  for  Channel 
255A  at  Albany  are  32-43-36  NL  and 
99-17-42  WL.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  255A  at  Albany 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-286. 
adopted  December  29,  1999  and 
released  January  7,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hoius  in  the 
Conunission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
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List  of  Subjects 

Radio  broadcasting 

Part  73  of  titl 
Federal  Regulations 
follows: 


in  47  CFR  Part  73 


47oftheCodeof 
is  amended  as 


PART  73— {AMENDED] 

1.  The  author  ity  citation  for  Part  73 
continues  to  re£  d  as  follows: 

Authority:  47  iJ.S.C.  154,  303,  334  and 
336. 

§73.202    [Amended] 

2.  Section  73£02(b),  the  Table  of  FM 
Allotments  and  er  Texas,  is  amended  by 
adding  Albany,  Channel  255A. 


Federal  Commun 
John  A.  Karousoa , 

Chief.  Ailocaliom 
Division,  Mass  Mi  dia 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[DA  No.  99-3041; 
RM-9739] 


MM  Docket  No.  99-307; 


Radio  Broadcasting  Services;  Big  Sky, 
MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  nile. 


N 


SUMMARY:  This 
242A  at  Big  Skj 
to  a  petition 
See  64  FR  5783  ' 
coordinates  for 
are  45-16-02 
There  is  a  site 
(4.4  miles)  wes 
this  action,  this 
terminated.  A 
Channel  242A 
opened  at  this 
opening  a  filing 
channel  will  be 
Commission  in 
DATES:  Effective 
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filing 
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FOR  FURTHER 

Kathleen  Scheuierl 
Bureau, (202) 
SUPPLEMENTARY 
summar\'  of  the 
and  Order,  MM 
adopted  December 


locument  allots  Channel 
Montana,  in  response 
by  R.  Steven  Hicks. 
October  27,  1999.  The 
:hannel  242A  at  Big  Sky 
.and  111-22-14  WL. 
rfstriction  7.1  kilometers 
the  community.  With 
proceeding  is 
window  for 
Big  Sky  will  not  be 

Instead,  the  issue  of 
window  for  this 
addressed  by  the 
1  subsequent  order. 
F,ebruary  22,  2000. 
IN(K)RMATION  CONTACT: 
e,  Mass  Media 
8-2180. 

INFORMATION:  This  is  a 
Commission's  Report 
Docket  No.  99-307, 
29,  1999  and 


released  January  7,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during ' 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street.  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and 
336. 

§73.202    [Aniended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Channel  242A  at  Big  Sky. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  0&-1263  Filed  1-19-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-3041 ;  MM  Docket  No.  99-305; 

RM-9537] 

Radio  Broadcasting  Services; 
Alberton,  MT 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
294C3  at  Alberton,  Montana,  in 
response  to  a  petition  filed  by  Mountain 
West  Broadcasting.  See  64  FR  57836, 
October  27,  1999.  The  coordinates  for 
Channel  294C3  at  Alberton  are  47-00- 
06  NL  and  114-28-21  WL.  Canadian 
concurrence  has  been  received  for  the 
allotment  of  Chaimel  294C3  at  Alberton. 
With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  294C3  at  Alberton  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 


DATES:  Effective  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-305. 
adopted  December  29, 1999  and 
released  January  7,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  Eunended 
by  adding  Alberton,  Channel  294C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  00-1262  Filed  1-19-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-3041;  MM  Docket  No.  99-306; 
RM-9729] 

Radio  Broadcasting  Services;  Inglis, 
FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
257A  at  Inglis,  Florida,  in  response  to  a 
petition  filed  by  Levy  County 
Broadcasting.  See  64  FR  57837,  October 
27,  1999.  The  coordinates  for  Chaimel 
257A  at  higUs  are  29-07-49  NL  and  82- 
41-19  WL.  There  is  a  site  restriction 
11.1  kilometers  (6.9  miles)  north  of  the 
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community.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  257A  at  Inglis  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-306, 
adopted  December  29,  1999  and 
released  January  7,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for. Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Inglis  Channel  257A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  00-1261  Filed  1-19-00;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1806,  1813, 1815, 1835, 
1852,  and  1872 

Implementing  Foreign  Proposals  to 
NASA  Research  Announcements  on  a 
No-Exchange-of-Funds  Basis 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final 
with  changes. 


SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
conform  the  handling  of  foreign 
proposals  under  NASA  Research 
Announcements  (NRAs)  with  that  under 
Announcements  of  Opportimity  (AOs). 

EFFECTIVE  DATE:  January  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Celeste  Dalton,  NASA  Headquarters, 
Code  HK,  Washington,  DC  20546,  (202) 
358-1645,  email: 
celeste.dalton@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

NASA  is  adopting  as  final,  with 
changes,  the  interim  rule  published  in 
the  Federal  Register  (64  FR  48560- 
48562,  September  7,  1999)  that  revised 
NFS  Parts  1852,  Solicitation  Provisions 
and  Contract  Clauses,  and  1872, 
Acquisition  of  Investigations.  One 
comment,  addressing  submission 
requirements,  was  received  in  response 
to  the  interim  rule,  and  was  considered 
in  the  development  of  the  final  rule. 
Editorial  and  administrative  changes  are 
included  in  the  final  rule.  Included  in 
these  changes  is  a  revision  to  the 
proposal  submission  requirements  to  be 
consistent  with  internal  procedures.  All 
the  revisions  in  this  final  rule  are 
considered  administrative  or  editorial 
and  do  not  involve  a  significant  change 
in  Agency  policy. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
601,  et  seq.),  because  it  only  affects 
small  business  entities  in  the  rare 
circumstance  when  such  entities  team 
with  a  foreign  entity  in  response  to  a 
NRA. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  e(  seq. 


List  of  Subjects  in  48  CFR  Parts  1806, 
1813, 1815,  1835, 1852, and  1872 

Government  procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  the  interim  rule 
published  at  64  FR  48560-48562, 
September  7,  1999,  is  hereby  adopted  as 
final  with  the  following  changes: 

1 .  The  authority  citation  for  48  CFR 
Parts  1806,  1813, 1815,  1835. 1852,  and 
1872  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  In  section  1852.235-72,  revise  the 
date  of  the  provision;  delete  paragraphs 
(1)(2)  and  (1)(3);  redesignate  paragraphs 
(1)((4)  through  {1)(6)  as  (1)(2)  through 
(1)(4),  respectively;  in  newly  designated 
paragraph  (1)(4)  delete  (l)(4)(i), 
redesignate  paragraphs  (l)(4)(ii)  and 
(l)(4)(iii)  as  (l)(4)(i)  and  (l)(4)(ii), 
respectively;  and  revise  to  read  as 
follows. 

1852.235-72    Instructions  for  Responding 
to  NASA  Research  Announcements. 


Instructions  for  Responding  to  NASA 
Research  Announcements — January  2000 


(I)  Additional  Guidelines  Applicable  to 
Foreign  Proposals  and  Proposals  Including 
Foreign  Participation 

(1)  NASA  welcomes  proposals  from 
outside  the  U.S.  However,  foreign  entities  are 
generally  not  eligible  for  funding  from 
NASA.  Therefore,  unless  otherwise  noted  in    ■ 
the  NRA.  proposals  from  foreign  entities 
should  not  include  a  cost  plan  unlessfthe 
proposal  ihvolves  collaboration  with  a  U.S. 
institution,  in  which  case  a  cost  plan  for  only 
the  participation  of  the  U.S.  entity  must  be 
included.  Proposals  from  foreign  entities  and 
proposals  from  U.S.  entities  that  include 
foreign  participation  must  be  endorsed  by  the 
respective  govermnent  agency  or  funding/ 
sponsoring  institution  in  the  country  from 
which  the  foreign  entity  is  proposing.  Such 
endorsement  should  indicate  that  the 
proposal  merits  careful  consideration  by 
NASA,  and  if  the  proposal  is  selected, 
sufficient  funds  will  be  made  available  to 
undertake  the  activity  as  proposed. 

(2)  All  foreign  proposals  must  be 
typewritten  in  English  and  comply  with  all 
other  submission  requirements  stated  in  the 
NRA.  All  foreign  proposals  will  undergo  the 
same  evaluation  and  selection  process  as 
those  originating  in  the  U.S.  All  proposals 
must  be  received  before  the  established 
closing  date.  Those  received  after  the  closing 
date  will  be  treated  in  accordance  with 
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paragraph  (g)  of  t 
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institutions  may 
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expected. 

(3)  Successful 
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is  provision.  Sponsoring 
agencies  or  funding 

n  exceptional  situations, 
without  endorsement  if 
possible  before  the 
date.  In  such  cases,  the 

office  should  be  advised 
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unsuccessful  foreign 
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ipation  be  selected, 
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i  Dreign  sponsor  for  the 

ion  on  a  no-exchange-of- 
1  ich  NASA  and  the  non- 
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of  letters  between  NASA 
plonsor;  or 
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Jnderstanding  (MOU). 


PART  1872— ACQUISITION  OF 
INVESTIGATIONS 

3.  In  section  1872.705-2,  amend  the 
Management  Plan  and  Cost  Plan  by 
deleting  paragraph  {a)(3)(viii){A); 
redesignating  paragraphs  (a){3)(viii)(B) 
and  (a)(3)(viii)(C)  as  (a){3)(viii)(A)  and 
(a)(3)(viii){B),  respectively;  and  revising 
paragraphs  {a){3)(i),  {a)(3){iv),  (a)(3){vi) 
and  (a){3)(viii)  to  read  as  follows. 

1872.705-2    Appendix  B:  Guidelines  for 
Proposal  Preparation 


Management  Plan  and  Cost  Plan 

(a)  *  *  * 

(3)*   *   * 

(i)  Where  a  "Notice  of  Intent"  to 
propose  is  requested,  prospective 
foreign  proposers  should  write  directly 
to  the  NASA  official  designated  in  the 
AO. 


(iv)  Proposals  including  the  requested 
number  of  copies  and  letters  of 
endorsement  from  the  foreign 
governmental  agency  must  be  forwarded 


to  NASA  in  time  to  arrive  before  the 
deadline  established  for  each  AO. 

***** 

(vi)  Shortly  after  the  deadline  for  each 
AO,  the  Program  Office  will  advise  the 
appropriate  sponsoring  agency  which 
proposals  have  been  received  and  when 
the  selection  process  should  be 
completed.  A  copy  of  this 
acknowledgment  will  be  provided  to 
each  proposer. 
***** 

(viii)  NASA's  Office  of  External 
Relations  will  then  begin  making  the 
arrangements  to  provide  for  the 
selectee's  participation  in  the 
appropriate  NASA  program.  Depending 
on  the  nature  and  extent  of  the  proposed 
cooperation,  these  arrangements  may 
entail: 

(A)  An  exchange  of  letters  between 
NASA  and  the  sponsoring  foreign 
governmental  agency. 

(B)  An  agreement  or  Memorandum  of 
Understanding  between  NASA  and  the 
sponsoring  foreign  govermnental 
agency. 
***** 

[FR  Doc.  00-1241  Filed  1-19-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  54 

[Docket  Number  LS-98-12] 

RIN  No.  0581-AB66 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  proposes  revising  the 
hourly  fee  rates  for  voluntary  Federal 
meat  grading  and  certification  services. 
The  hourly  fees  would  be  adjusted  by 
this  proposed  rule  to  reflect  the 
increased  cost  of  providing  service,  and 
ensure  that  the  Federal  meat  grading 
and  certification  program  is  operated  on 
a  financially  self-supporting  basis  as 
required  by  law. 

DATES:  Comments  must  be  received  on 
or  before  March  20,  2000. 
ADDRESSES:  Send  written  comments  to 
Larry  R.  Meadows.  Chief;  USDA,  AMS, 
LS,  MGC,  STOP  0248,  Room  2628-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0248. 
Comments  may  be  faxed  to  (202)  690- 
4119  or  E-mailed  to  Larry.Meadows®- 
usda.gov. 

State  that  your  comments  refer  to 
Docket  No.  LS-98-12,  and  note  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register. 

Comments  received  may  be  inspected 
at  the  above  location  between  8  a.m.  and 
4:30  p.m.,  Eastern  Time,  Monday 
through  Friday,  except  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Meadows,  Chief,  Meat  Grading 
and  Certification  (MGC)  Branch,  202- 
720-1246. 
SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 


Order  12866,  and  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB). 

B.  Regulatory  Flexibility 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Administrator 
of  AMS  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

AMS,  through  its  MGC  Branch, 
provides  voluntary  meat  grading  and 
certification  services  to  a  total  of  370 
businesses  of  which  261  are  small 
entities.  Small  entities,  which  accouint 
for  approximately  38  percent  of  the 
MGC  Branch's  total  revenues,  are 
defined  as  those  that  employ  less  than 
500  employees.  AMS  provides  meat 
grading  and  certification  services  to  93 
meat  processors,  90  livestock 
slaughterers,  52  facilities  that  further 
process  federedly  donated  products,  13 
trade  associations,  9  livestock  feeders,  3 
trucking  companies,  and  4  brokers. 
These  entities  are  under  no  obligation  to 
use  meat  grading  and  certification 
services  provided  under  the  authority  of 
'  the  Agricultural  Marketing  Act  of  1946 
(AMA),  as  amended,  7  USC  1621  et  seq. 

Meat  grading  and  certification 
services  facilitate  the  orderly  marketing 
of  meat  and  meat  products  and  enable 
consimiers  to  obtaiii  the  quality  of  meat 
they  desire.  Grading  services  consist  of 
the  evaluation  of  carcass  beef,  lamb, 
pork,  veal,  and  calf  for  conformance 
with  the  grades  of  an  official  U.S. 
Standard  for  each  species. 
Approximately  21  billion  pounds  of 
meat  are  graded  each  year.  Certification 
services  consist  of  the  evaluation  of 
meat  and  meat  products  for  compliance 
with  specification  and  contractual 
requirements.  Certification  services  are 
used  most  often  by  large-scale  meat 
purchasers  to  ensure  that  the  quality 
and  yields  of  the  products  they 
pm-chase  comply  with  their  stated 
requirements.  Approximately  17  billion 
pounds  of  meat  and  meat  products  are 
certified  each  year. 

AMS  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  would  not  generate  sufficient 
revenues  to  recover  program  costs  for 
current  and  near-term  periods  while 
maintaining  an  adequate  reserve 
balcmce.  Without  a  fee  increase,  the 
projected  operating  losses  for  fiscal  year 


(FY)  2000,  FY  2001,  and  FY  2002  will 
be  $1.9  million,  $2.9  million,  and  $4.1 
million  respectively.  Operating  losses  at 
these  levels  will  deplete  MGC  Branch's 
operating  reserve  and  place  the  Branch 
in  an  unstable  financial  position  that 
will  adversely  affect  its  ability  to 
provide  the  current  level  of  grading  and 
certification  services.  Any  reduction  in 
Branch  services  has  the  potential  to 
substantially  harm  small  and  limited 
resource  firms  that  rely  on  grading  and 
certification  services  to  market  their 
products  and  compete  in  a  global 
marketplace. 

This  proposed  action  would  raise  the 
fees  charged  to  all  users  of  grading  and 
certification  services.  AMS  estimates 
that  overall,  this  proposed  rule  would 
yield  an  additional  $175,000  in  revenue 
per  month  for  the  balance  of  FY  2000. 
Of  this  $175,000,  small  businesses 
would  pay  approximately  $66,500  or  an 
average  of  $255  per  month.  In  FY  2001 
and  2002,  small  entities  will  pay 
approximately  $798,000,  an  average  of 
$255  per  month  or  $3,058  per  year. 
However,  due  to  increased  program  and 
industry  efficiencies,  the  FY  2000-2002 
unit  costs  of  program  services  (revenue/ 
total  pounds  graded  and  certified)  will 
remain  virtually  luichanged  at 
approximately  $0.0006  per  pound  for 
each  fiscal  year.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  proposal  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  business 
entities. 

This  proposed  fee  increase,  only  the 
second  since  November  1993,  is 
necessary  to  offset  increased  program 
operating  costs  resulting  from:  (1)  The 
congressionally-mandated , 
govenunentwide  salary  increases  for 
1998, 1999,  and  2000;  (2)  inflation  of 
nonsalary  operating  costs;  (3) 
accumulated  increases  in  CONUS  per 
diem  rates;  (4)  increased  costs  of 
servicing  less  than  full-time  applicants; 
and  (5)  costs  associated  with  updating 
the  MGC  Branch's  automated 
information  management  system  to 
ensure  compliance  with  year  2000 
operating  requirements. 

Since  1993,  in  an  ongoing  effort  to 
control  operating  costs,  the  MGC  Branch 
has  closed  3  field  offices,  reduced  mid- 
level  supervisory  staff  by  over  50 
percent,  and  reduced  the  number  of 
support  staff  by  38  percent.  At  the  same 
time,  the  MGC  Branch  has  become  more 
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reliant  on  autoi  lated  information 
management  sy  stems  for  data  collection, 
retrieval,  and  d  ssemination,  account 
billing,  and  disbursement  of  employee 
entitlements.  T  »e  reduction  in  field 
offices,  supervi  lory  staff,  support 
personnel,  and  he  increased  reliance  on 
automated  syst(  ms  has  enabled  the 
MGC  Branch  to  absorb  a  substantial 
portion  of  the  ii  icreased  operating  costs 
and  minimize  i;  jcreases  in  user-fees 
over  the  past  7  rears. 

Despite  the  ^  GC  Branch's  vigilant 
cost  reduction  e  fforts  since  1993,  the 
operating  exper  ses  projected  for  FY 
2000  and  beyor  d  can  only  be  balanced 
by  adjusting  the  hourly  fee  rate  charged 
to  users  of  meat  grading  and 
certification  ser  /ices.  Any  further 
reduction  in  pe  sonnel,  services,  or 
management  infrastructure  beyond 
those  already  implemented  would  have 
a  detrimental  effect  on  the  program's 
ability  to  provic  e  meat  grading  and 
certification  ser  ibices  and  ensure  the 
accurate  and  ur  iform  application  of 
such  services.  1  he  hourly  rate  increase 
is  necessary  to  i  ecover  the  costs  of 
providing  volui  tary  Federal  meat 
grading  and  cer  ihcation  services  and 
to  continue  serving  all 
industry. 
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hourly  fees  for  service  are  established  by 
equitably  distributing  the  projected 
armual  program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hoiu-s — provided  to  users  of  the  service. 
Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Employee  salaries  and  benefits 
account  for  approximately  80  percent  of 
the  total  budget.  Revenue  hours  include 
base  hours,  premium  hours,  and  service 
performed  on  Federal  legal  holidays.  As 
program  operating  costs  continue  to 
rise,  the  hourly  fees  must  be  adjusted  to 
enable  the  program  to  remain 
financially  self-supporting  as  required 
by  law. 

AMS  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  for  the  meat  grading  and 
certification  program  would  not 
generate  sufficient  revenues  to  recover 
operating  costs  for  ciurent  and  near- 
term  periods  while  maintaining  an 
adequate  reserve  balance.  Without  a  fee 
increase,  the  projected  operating  losses 
for  FY  2000,  FY  2001,  and  FY  2002  will 
be  $1.9  miUion,  $2.9  million  and  $4.1 
million  respectively.  These  losses  will 
totally  deplete  MGC  Branch's  operating 
reserve  and  place  the  Branch  in  an 
unstable  financial  position  that  will 
adversely  affect  its  ability  to  provide  the 
current  level  of  grading  and  certification 
services. 

This  proposed  fee  increase  is 
necessary  to  offset  increased  program 
operating  costs  resulting  from:  (1) 
Congressionally  mandated  salary 
increases  for  all  Federal  Government 
employees  in  1998,  1999,  and  2000;  (2) 
inflation  of  nonsalary  operating  costs; 
(3)  accumulated  increases  in  CONUS 
per  diem  rates;  (4)  increased  costs  of 
servicing  less  than  full-time  applicants; 
and  (5)  costs  associated  with  updating 
MGC  Branch's  automated  information 
management  system  to  ensiu'e 
compliance  with  year  2000 
requirements. 

Since  1993,  in  an  ongoing  effort  to 
control  operating  costs,  the  MGC  Branch 
has  closed  three  field  offices,  reduced 
mid-level  supervisory  staff  by  over  50 
percent,  and  reduced  the  number  of 
support  staff  by  38  percent.  At  the  same 
time,  the  MGC  Branch  has  become  more 
reliant  on  automated  information 
management  systems  for  data  collection, 
retrieval,  and  dissemination,  account 
billing,  and  disbursement  of  employee 
entitlements.  The  reduction  in  field 
offices,  supervisory  staff  and  support 
personnel  and  the  increased  reliance  on 
automated  systems  has  enabled  the 


MGC  Branch  to  absorb  a  substantial 
portion  of  the  increased  operating  costs 
and  minimize  increases  in  user-fees 
over  the  past  7  years. 

In  addition  to  increases  in  salary, 
nonsalary  and  employee  entitlement 
costs,  the  MGC  Branch  can  no  longer 
absorb  less  than  full  cost  recovery  for 
providing  service  to  noncommitment 
applicants.  A  noncommitment  applicant 
is  a  less  than  full-time  user  of  the  meat 
grading  and  certification  services  who 
only  pays  for  the  actual  time  service  is 
provided.  Almost  always,  the  cost  of 
providing  service  to  a  noncommitment 
applicant  is  significantly  more  than 
providing  service  to  a  commitment 
applicant  (full-time  user  of  meat  grading 
and  certification  services),  and  this 
difference  has  become  more  pronounced 
in  the  past  several  years.  The  cost  of 
servicing  noncommitment  applicants  is 
significantly  increased  by  the 
nonrevenue  and  travel  time  of  the  meat 
graders  assigned  to  provide  service. 
Additionally,  administrative  and  travel 
costs  associated  with  supervising 
noncommitment  applicants  are 
significantly  higher.  This  places  an 
undue  burden  on  commitment 
applicants  and  other  users  of  the 
service.  Under  the  current  fee  structure, 
these  additional  costs  are  not  fully 
recovered  and  must  be  absorbed  by  the 
program.  In  addition  to  recovering  all 
costs  from  commitment  applicants,  the 
proposed  action  will  fully  recover  all 
costs  associated  with  servicing  less  than 
full-time  (noncommitment)  applicants. 

In  FY  1999,  the  MGC  Branch  incurred 
significant  unfunded  costs  in  updating 
its  automated  information  management 
system  to  ensure  compliance  with  year 
2000  requirements.  These  updates  are 
complete  and  program  managers  do  not 
anticipate  any  delays  or  lapses  in 
service  delivery  as  a  result  of  non- 
compliance with  year  2000 
requirements.  Additionally,  automated 
administrative  functions  have  been 
improved  and  are  more  efficient. 
Therefore,  AMS  can  deliver  services  to 
customers  in  a  more  efficient  and  cost- 
effective  manner  which  will  help 
minimize  future  cost  increases  to 
applicants. 

Despite  the  cost  reduction  efforts 
since  1993  and  a  user-fee  increase  in 
1998,  AMS  has  determined  that  the 
MGC  Branch  incurred  a  $852,000 
operating  loss  in  FY  1999.  Further,  AMS 
projects  that  without  the  proposed  fee 
increase  the  MGC  Branch  will  incur 
combined  losses  totaling  over  $9  million 
over  the  next  three  fiscal  years  and 
deplete  program  reserves.  Such 
operating  deficits  can  only  be  balanced 
by  adjusting  the  hoiuly  fee  rate  charged 
to  users  of  the  service.  Any  further 


Federal  Register /Vol.  65,  No.  13 /Thursday,  January  20,  2000  /  Proposed  Rules 


3157 


reduction  in  personnel,  services,  or 
management  infrastructure  beyond 
those  already  implemented  would  have 
a  detrimental  effect  on  the  program's 
ability  to  provide  meat  grading  and 
certification  services  and  support  the 
accurate  and  uniform  application  of 
such  services. 

In  view  of  these  increases  in  costs, 
AMS  is  proposing  to  increase  the  base 
hourly  rate  charged  to  commitment 
applicants  from  $39.80  to  $45.  A 
commitment  applicant  is  a  user  of  meat 
grading  and  certification  services  who 
agrees  to  pay  for  five  continuous  8  hour 
days,  Monday  through  Friday  between 
the  hours  of  6  a.m.  and  6  p.m., 
excluding  legal  holidays.  The  base 
hourly  rate  for  noncommitment 
applicants  will  increase  from  $42.20  to 
$52.  A  noncommitment  applicant  is  a 
user  of  meat  grading  and  certification 
services  for  eight  consecutive  hours  or 
less  per  day  between  the  hours  of  6  a.m. 
and  6  p.m.,  excluding  legal  holidays. 
The  hourly  rate  for  premium  hours 
would  increase  from  $47.80  to  $57,  and 
will  be  charged  to  users  of  the  service 
for  hours  worked  in  excess  of  8  hours 
per  day  for  each  assigned  official  grader 
and  for  work  performed  before  6  a.m. 
and  after  6  p.m.,  Monday  through 
Friday,  and  any  time  on  Satiirday  or 
Sunday,  except  on  Federal  legal 
holidays.  The  holiday  rate  for  all 
applicants  will  increase  from  $79.60  to 
$90,  and  will  be  charged  to  users  of  the 
service  for  all  horns  worked  on  legal 
holidays. 

List  of  Subjects  in  7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
54  be  amended  as  follows: 

PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 
STANDARDS) 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

§54.27    [Amended] 

2.  Section  54.27  is  amended  as 
follows: 

a.  In  paragraph  (a),  "$42.20"  is 
removed  and  "$52"  is  added  in  its 
place,  "$47.80"  is  removed  and  "$57"  is 
added  in  its  place,  "$79.60"  is  removed 
and  "$90"  is  added  in  its  place,  and 

b.  In  paragraph  (b),  "$39.80"  is 
removed  and  "$45"  is  added  in  its 
place,  "$47.80"  is  removed  and  "$57"  is 
added  in  its  place,  and  "$79.60"  is 


removed  and  "$90"  is  added  in  its 
place. 

Dated:  January  13,  2000. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

[FR  Doc.  00-1281  Filed  1-19-00:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12  CFR  Part  5 
[Docket  No.  00-03] 
RIN  1557-AB80 

Financial  Subsidiaries  and  Operating 
Subsidiaries 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Proposed  rule. 

SUMMABY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  regulations  to  implement 
section  121  of  the  Gramm-Leach-Bliley 
Act,  which  authorizes  national  banks  to 
conduct  expanded  financial  activities 
through  financial  subsidiaries.  The  OCC 
also  is  revising  its  operating  subsidiary 
rule  to  make  conforming  changes  and 
streamline  procediu^s  for  banks  that 
engage  in  activities  through  operating 
subsidiaries. 

DATES:  Comments  must  be  received  by 
February  14,  2000. 

ADDRESSES:  Please  direct  comments  to: 
Docket  No.  00-03,  Communications 
Division,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC,  20219. 
Comments  are  available  for  inspection 
and  photocopying  at  that  address.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  FAX  number 
(202)  874-5274,  or  by  electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Feldstein,  Assistant  Director, 
Legislative  and  Regulatory  Activities  or 
Mitchell  Plave,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 
SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  enactment  of  the  Gramm- 
Leach-Bhley  Act,  Public  Law  106-102, 
(GLBA  or  the  Act),  national  banks 
generally  conducted  activities  in  the 
bank  itself,  in  an  operating  subsidiary, 
or  in  a  subsidiary  authorized  for 
national  banks  to  own  pinsuant  to  a 


specific  statute  (e.g.,  a  bank  service 
company  authorized  imder  12  U.S.C. 
1861  et  seq.).  Section  5.34  of  the  OCC's 
regulations  governs  national  bank 
operating  subsidiaries.  Under  §  5.34,  an 
operating  subsidiary  may  engage  in 
activities  that  are  part  of,  or  incidental 
to,  the  business  of  banking  as 
determined  by  the  OCC.  A  national  bank 
may  acquire  or  establish  an  operating 
subsidiary,  or  commence  a  new  activity 
in  an  existing  operating  subsidiary,  by 
following  specific  filing  procedures  that 
vary  depending  upon  the  natiu^  of  the 
activity  and  whether  the  bank  meets 
certain  eligibility  standards. 

Section  5.34(fj  also  permits  national 
banks  to  engage  through  a  special  type 
of  Operating  subsidiary  in  activities  that 
are  part  of,  or  incidental  to,  the  business 
of  banking  but  that  are  not  permissible 
for  the  national  bank  to  conduct 
directly,  if  the  bank  satisfies  certain 
safety  and  soundness  conditions.  In 
addition,  the  bank  must  meet  the 
definition  of  "eligible  bank"  in  §  5.3(g) 
if  the  subsidiary  is  to  engage  in  those 
activities  as  principal. 

On  November  12, 1999,  the  President 
signed  the  GLBA,  which 
comprehensively  restructiu-es  the 
statutory  framework  that  governs  the 
financial  services  industry.  Section  121 
of  the  Act  adds  a  new  section  5 136 A  to 
the  Revised  Statutes  that  authorizes  a 
national  bank  to  acquire  control  of.  or 
hold  an  interest  in,  a  new  type  of 
subsidiary  called  a  "financial 
subsidiary."  The  GLBA  defines  a 
financial  subsidiary  as  a  company  that 
is  controlled  by  one  or  more  insured 
depository  institutions,  other  than  a 
subsidiary  that  engages  solely  in 
activities  that  national  banks  may 
engage  in  directly  (under  the  same  terms 
and  conditions  that  govern  the  conduct 
of  these  activities  by  national  banks)  or 
a  subsidiary  that  a  national  bank  is 
specifically  authorized  to  control  by  the 
express  terms  of  a  Federal  statute.  A 
financial  subsidiary  may  engage  in 
specified  activities  that  are  financial  in 
nature  and  in  activities  that  are 
incidental  to  financial  activities  if  the 
bank  and  the  subsidiary  meet  certain 
requirements  and  comply  with  stated 
safeguards.  A  financial  subsidiary  also 
may  combine  these  newly  authorized 
activities  with  activities  that  are 
permissible  for  national  banks  to  engage 
in  directly. 

The  GLBA  does  not  affect  a  national 
bank's  authority  to  own  and  control  an  - 
operating  subsidiary  that  engages  in 
activities  that  are  part  of,  or  incidental 
to,  the  business  of  banking  and  that  are 
permissible  for  national  banks  to  engage 
in  directly.  Thus,  once  the  financial 
subsidiary  provisions  of  the  GLBA  take 
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Definitions 

Section  5.39(d  defines  key  terms  that 
are  used  in  the  p  roposal.  As  the  GLBA 
a  numt  er  of  these  terms,  such 
company,"  "control, 
have  the  same 
meaning  that  is  iet  forth  in  section  2  of 
the  Bank  Holdin ;  Company  Act  of  1956 
Other  terms,  such  as 
"equity  capital," 


requires 

as  "affiliate," 

and  "subsidiary. 


(12U.S.C.  1841) 
"well  managed 

"eligible  debt,"  i  nd  "financial 
subsidiary"  have  the  same  definitions 
that  are  containe  i  in  the  GLBA.  The 
term  "eligible  debt,"  is  defined,  in  part, 
as  unsecured  "Icng  term  debt"  meeting 
certain  requirem  3nts.  The  proposal 
defines  "long  term  debt"  as  any  debt 
obligation  with  <  n  initial  maturity  of 
360  days  or  mon  i. 

Permissible  Acti  /ities  for  Financial 
Subsidiaries 

Sections  5.39(i  s)  and  (f)  provide  a 
simple  format  de  scribing  the  types  of 
activities  permis  iible  and  impermissible 
for  a  financial  sd  bsidiary.  Under 
§  5.39(e),  a  finan  :ial  subsidiary  may 
engage  in  activit  es  that  are  financial  in 
nature  or  incidei  ital  to  a  financial 
activity  that  are  i  lot  permissible  for  a 
national  bank  to  conduct  directly 
(expanded  finan  ;ial  activities),  as  well 
as  activities  that  may  be  conducted  by 
an  operating  sub  sidiary  pursuant  to 
§  5.34  (that  is,  ge  tierally  activities  that 
are  part  of,  or  in(  idental  to,  the  business 
of  banking  that  r  ational  banks  may 
conduct  directly  )  There  is  no 
requirement,  hoi  vever,  that  a  financial 
subsidiary  also  c  onduct  bank- 
permissible  actii  ities. 

Section  5.39{e  also  lists  the  activities 
that  are  defined  n  the  Act  as  "financial 
in  nature."  Amo  ig  other  things,  this  list 
includes  activiti  !s  that  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  las  determined  under 
section  4(c)(8)  o  the  Bank  Holding 


Company  Act  (12  U.S.C.  1843(c)(8))  to 
be  so  closely  related  to  banking  or 
controlling  or  managing  banks  as  to  be 
a  proper  incident  thereto,  and  activities 
that  the  Board  has  found  under  section 
4(c)(13)  of  the  BHCA  (12  U.S.C. 
1843(c)(13))  to  be  usual  in  connection 
with  the  transaction  of  banking  or  other 
financial  operations  abroad. 

The  proposal  also  recognizes  that  the 
Secretary  of  the  Treasury  (in 
consultation  with  the  Board)  may 
determine  that  additional  activities  are 
financial  in  nature  or  incidental  to  a 
financial  activity  and  therefore  are 
permissible  for  a  financial  subsidiary. 
The  Act  provides  specific  procedures, 
not  detailed  in  this  proposal,  for 
coordination  between  the  Secretary  of 
the  Treasury  and  the  Board  in  defining 
financial  and  incidental  activities  under 
this  provision. 

Section  5.39(f)  sets  forth  activities  that 
the  Act  specifically  denotes  as 
impermissible  for  financial  subsidiaries. 
These  activities  include  providing 
annuities  and  certain  types  of  insurance 
as  principal,  real  estate  development  or 
real  estate  investment  (unless  otherwise 
expressly  authorized  by  law),  and 
certain  activities  described  in  new 
sections  4(k)(4)(H)  and  (II of  the  Bank 
Holding  Company  Act  of  1956  (BHCA) 
as  added  by  the  GLBA.  At  the  end  of  the 
five-year  period  beginning  on  November 
12,  1999,  however,  the  Board  and  the 
Secretary  of  the  Treasury  may  find  by 
regulation  that  the  activities  described 
in  section  4(k)(4)(H)  of  the  BHCA  are 
permissible  for  financial  subsidiaries. 

Qualifications 

Section  5.39(g)  contains  three 
conditions  that  a  national  bank  must 
satisfy  to  acquire  control  of,  or  hold  an 
interest  in,  a  financial  subsidiary.  First, 
the  national  bank  and  each  of  its 
depository  institution  affiliates  must  be 
"well  capitalized"  and  "well  managed." 
Those  terms  are  defined  in  proposed 
§  5.39(d)  consistent  with  their 
definitions  in  the  GLBA.  Second,  the 
aggregate  consolidated  total  assets  of  all 
financial  subsidiaries  of  the  bank  may 
not  exceed  the  lesser  of  45  percent  of 
the  consolidated  total  assets  of  the 
parent  bank  or  $50  billion.  The  $50 
billion  limit  is  to  be  adjusted  according 
to  an  indexing  mechanism  established 
jointly  by  the  Secretary  of  the  Treasury 
and  the  Board.  Third,  a  bank  that  is  one 
of  the  100  largest  insured  banks,  as 
determined  by  the  bank's  consolidated 
total  assets  at  the  end  of  the  calendar 
year,  must  have  at  least  one  issue  of 
outstanding  "eligible  debt"  that  is  rated 
in  one  of  the  three  highest  investment 
grade  rating  categories  by  a  nationally 
recognized  statistical  rating  organization 


(eligible  debt  requirement).  If  a  national 
bank  is  one  of  the  second  50  of  the  100 
largest  insured  banks,  the  proposal 
permits  the  bank  to  satisfy  the  eligible 
debt  requirement  if  it  meets  alternative 
criteria  to  be  set  jointly  through 
regulation  by  the  Secretary  of  the 
Treasury  and  the  Board.  The  eligible 
debt  requirement  does  not  apply  to  a 
bank  that  intends  to  acquire  control  of, 
or  hold  an  interest  in,  a  financial 
subsidiary  that  engages  solely  in. 
activities  in  an  agency  capacity. 

Consistent  with  the  GLBA,  the  OCC 
also  prohibits  a  national  bank  from 
commencing  any  expanded  financial 
activity  pursuemt  to  section  5136A(a)  of 
the  Revised  Statutes,  or  directly  or 
indirectly  acquiring  control  of  a 
company  engaged  in  any  expanded 
financial  activity  under  section 
5136A(a)  of  the  Revised  Statutes,  if  the 
bank  or  any  of  its  insured  depository 
institution  affiliates  received  a 
Community  Reinvestment  Act  (CRA) 
rating  of  less  than  "satisfactory  record  of 
meeting  community  credit  needs"  on  its 
most  recent  CRA  examination  prior  to 
when  the  bank  files  a  notice  under 
§5.39. 

Safeguards 

A  national  bank  that  establishes  or 
maintains  a  financial  subsidiary  must 
comply  with  six  conditions.  First,  for 
purposes  of  determining  regulatory 
capital,  the  bank  must  deduct  the 
aggregate  amount  of  its  outstanding 
equity  investment,  including  retained 
earnings,  in  its  financial  subsidiaries 
from  the  assets  and  tangible  equity  of 
the  bank.  The  term  "tangible  equity"  is 
defined  in  §  5.39(d)  by  reference  to  the 
definition  of  that  term  in  12  CFR  6.2(g). 
The  bank  also  may  not  consolidate  its 
assets  and  liabilities  with  those  of  the 
financial  subsidiary  for  purposes  of 
determining  compliance  with  regulatory 
capital  requirements. 

Second,  any  published  financial 
statement  of  the  national  bank  must,  in 
addition  to  providing  information 
prepared  in  accordance  with  generally 
accepted  accounting  principles, 
separately  present  financial  information 
for  the  bank  in  a  manner  that  reflects 
these  capital  adjustments.  The  third  and 
fourth  conditions  require  the  bank  to 
establish  reasonable  policies  and 
procedures  to  preserve  the  separate 
corporate  identity  and  limited  liability 
of  the  bank  and  its  financial 
subsidiaries,  and  to  establish  procedures 
to  identify  and  manage  financial  and 
operational  risks  within  the  bank  and 
the  financial  subsidiary  that  adequately 
protect  the  bank  from  these  risks. 

The  fifth  condition  provides  that  a 
financial  subsidiary  is  deemed  a 
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subsidiary  of  a  bank  holding  company 
and  not  a  subsidiary  of  the  bank  for 
purposes  of  the  anti-tying  prohibitions 
set  forth  in  12  U.S.C.  1971  et  seq. 

Finally,  consistent  with  the  Act, 
§  5.39(h)(5)  provides  that  sections  23A 
and  2  SB  of  the  Federal  Reserve  Act 
(FRA)  (12  U.S.C.  371c  and  371c-l) 
apply  to  certain  transactions  between  a 
bank  and  its  financial  subsidiary.  The 
Act  effected  this  coverage  by  deeming  a 
financial  subsidiary  to  be  an  affiliate  of 
the  bank  and  not  a  subsidiary  of  the 
bank  for  FRA  section  23A  and  23B 
purposes.  The  GLBA  exempts  from  the 
10  percent  quantitative  limit  of  FRA 
section  23A(a)(l)(A),  however,  covered 
transactions  between  a  bank  and  any 
individual  financial  subsidiary  of  the 
bank.  Thus,  covered  transactions 
between  a  bank  and  any  one  financial 
subsidiary  may  exceed  10  percent  of  the 
bank's  capital  and  surplus,  but  are 
subject  to  the  20  percent  aggregate  limit 
on  transactions  with  all  affiliates  foiuid 
in  FRA  section  23A(a)(l)(B).  The 
proposal  also  provides  that,  for 
piuposes  of  FRA  sections  23A  and  23B, 
the  bank's  investment  in  a  financial 
subsidiary  does  not  include  retained 
earnings  of  the  financial  subsidiary. 
However,  investment  in  the  securities  of 
a  financial  subsidiary  of  a  bank  by  an 
affiliate  of  the  bank  are  considered  to  be 
an  investment  in  those  securities  by  the 
bank;  and  any  extension  of  credit  by  an 
affiliate  of  a  bank  to  a  financial 
subsidiary  of  the  bank  may  be 
considered  an  extension  of  credit  by  the 
bank  to  the  financial  subsidiary  if  the 
Board  determines  that  this  treatment  is 
necessary  or  appropriate  to  prevent 
evasions  of  the  FRA  or  the  GLBA. 

Procedures 

The  proposal  provides  a  streamlined 
process  for  national  banks  seeking  OCC 
approval  to  acquire  control  of,  or  hold 
an  interest  in,  a  financial  subsidiary,  or 
to  commence  an  expanded  financial 
activity  in  an  existing  financial 
subsidiary.  This  process  is  intended  to 
accommodate  individual  bank 
preferences  by  permitting  two 
alternative  procedures  for  obtaining 
OCC  approval. 

Under  the  first  option,  a  national  bank 
may  file  a  "Financial  Subsidiary 
Certification"  with  the  OCC  listing  the 
bank's  depository  institution  affiliates 
and  certifying  that  the  bank  and  each  of 
those  affiliates  is  well  capitalized  and 
well  managed.  Thereafter,  at  such  time 
as  the  bank  seeks  OCC  approval  to 
acquire  control  of,  or  hold  an  interest  in, 
a  new  financial  subsidiary,  or 
commence  a  new  expanded  financial 
activity  authorized  under  section  5 136 A 
in  a  financial  subsidiary,  the  bank  may 


file  a  written  notice  with  the 
appropriate  district  office  at  the  time  of 
acquiring  control  of,  or  holding  an 
interest  in,  a  financial  subsidiary,  or 
commencing  a  new  expanded  financial 
activity  authorized  pursuant  to  section 
5 136 A  of  the  Revised  Statutes  in  an 
existing  financial  subsidiary.  The 
written  notice  must  be  labeled 
"Financial  Subsidiary  Notice,"  must 
state  that  the  bank's  certification 
remains  valid,  and  describe  the  activity 
or  activities  to  be  performed  in  the 
financial  subsidiary  as  well  as  cite  to  the 
specific  authority  permitting  the 
expanded  financial  activity  to  be 
conducted  by  a  financial  subsidiary. 
(Where  the  authority  relied  on  is  an 
agency  order  or  interpretation  under 
section  4(c)(8)  or  4(c)(13),  respectively, 
of  the  Bank  Holding  Company  Act  of 
1956,  a  copy  of  the  order  or 
interpretation  should  be  attached.)  The 
WTitten  notice  also  must  demonstrate 
that  the  aggregate  consolidated  total 
assets  of  all  financial  subsidiaries  of  the 
national  bank  do  not  exceed  the  lesser 
of  45%  of  the  bank's  consolidated  total 
assets  or  $50  billion,  that  the  bank  will 
remain  well  capitalized  after  making  the 
necessary  capital  adjustments,  and,  if 
applicable,  that  the  bank  meets  the 
eligible  debt  requirement. 

Alternatively,  a  bank  may  choose  to 
seek  approval  by  filing  a  combined 
certification  and  notification  with  the 
appropriate  OCC  district  office  at  least 
five  business  days  prior  to  acquiring 
control  of,  or  an  interest  in,  a  financial 
subsidiary,  or  commencing  a  new 
expanded  financied  activity  authorized 
pursuant  to  section  5136A  of  the 
Revised  Statutes  in  an  existing  financial 
subsidiary.  This  type  of  notice  would 
combine  the  information  from  the 
certification  and  notice  described  above, 
and  should  be  labeled  "Financial 
Subsidiary  Certification  and  Notice." 

Because  the  GLBA  specifically  states 
that  OCC  approval  shall  be  based  solely 
upon  specific  statutory  factors,  the  OCC 
believes  its  approval  may  occur  upon  a 
bank's  submission  of  information 
demonstrating  satisfaction  of  these 
statutory  criteria.  Thus,  under  both  of 
the  proposed  alternatives,  OCC  approval 
occurs  upon  filing  the  requisite 
information  within  the  time  frames 
provided.  Appropriate  remedies  exist 
under  current  law  and  OCC  regulations 
to  address  any  situations  where  a 
certification  or  notification  is 
inaccurate,  e.g.,  §  5.13(h)  and  18  U.S.C. 
1001. 

Failure  To  Continue  To  Meet  Certain 
Requirements 

A  national  bank  and  its  affiliated 
depository  institutions  must  continue  to 


satisfy  the  qualification  requirements  in 
§  5.39(g)(1)  and  (2)  (well  managed,  well 
capitalized,  and  asset  size  requirements 
applicable  to  its  financial  subsidiaries) 
and  the  conditions  in  §  5.39(h)(1),  (2), 
(3),  and  (4)  after  the  bank  acquires 
control  of,  or  an  interest  in,  a  financial 
subsidiary.  A  national  bank  that  fails  to 
continue  to  satisfy  these  requirements  is 
Subject  to  several  procediu-al 
requirements  and  OCC  remedies.  For 
example,  the  OCC  must  give  notice  to 
the  bank  promptly  upon  determining 
that  the  bank  does  not  continue  to  meet 
these  requirements.  Under  the  proposal, 
the  bank  is  deemed  to  have  received  this 
notice  three  days  after  mailing  of  the 
letter  by  the  OCC.  Not  later  than  45  days 
after  receipt  of  this  notice,  or  any 
additional  time  as  the  OCC  may  permit, 
the  bank  must  execute  an  agreement 
with  the  OCC  to  comply  with  these 
requirements. 

At  any  time  imtil  the  conditions 
described  in  the  notice  are  corrected, 
the  OCC  may  impose  limitations  on  the 
conduct  or  activities  of  the  national 
bank  or  any  subsidiary  of  the  national 
bank  that  the  OCC  determines 
appropriate  under  the  circumstances 
and  consistent  with  the  purposes  of 
section  5136A  of  the  Revised  Statutes. 
The  OCC  may  require  the  bank  to  divest 
control  of  a  financial  subsidiary  if  the 
bank  does  not  correct  the  conditions 
giving  rise  to  the  notice  within  180  days 
after  its  receipt  of  the  notice. 

A  national  hank  that  does  not  meet 
the  eligible  debt  requirement  may  not 
purchase,  directly  or  through  a 
subsidiary,  any  additional  equity  capital 
of  any  financial  subsidiary.  The  term 
"equity  capital"  is  defined  in 
§5.39(j)(2),  consistent  with  the  GLBA.  to 
include,  in  addition  to  any  equity 
investment,  any  debt  instrument  issued 
by  a  financial  subsidiary  if  the 
instrument  qualifies  as  capital  of  the 
subsidiary  under  Federal  or  State  law, 
regulation,  or  interpretation  applicable 
to  the  subsidiary. 

Finally,  as  required  by  the  GLBA,  the 
OCC  will  prohibit  a  national  bank  from 
commencing  an  expanded  financial 
activity  pursuant  to  section  5 136 A  of 
the  Revised  Statutes,  or  directly  or 
indirectly  acquiring  control  of  a 
company  engaged  in  such  activities,  if 
the  national  bank  or  any  of  its  insured 
depository  institution  affiliates  received 
a  CRA  rating  of  less  than  "satisfactory 
record  of  meeting  community  credit 
needs"  on  its  most  recent  CRA 
examination. 

Operating  subsidiaiies  (Revised  §5.34) 

Section  5.34  authorizes  national 
banks  to  engage  through  operating 
subsidiaries  in  activities  that  are  part  of, 
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The  proposal  changes  §  5.34  to  be  more 
consistent  with  he  procedural 
requirements  of  new  §5.39,  to  remove 
imnecessary  reg  ilatory  biu'den,  and  to 
malce  other  adju  stments  that  are 
ig^t  of  the  GLBA. 
groups  permissible 
operating  subsic  iary  activities  into  three 
categories  basec  on  the  novelty  and  risk 
of  the  activity  and  prescribes  a  different 
approval  process  depending  on  the 
category  in  whi(  ;h  the  activity  is  placed. 
For  example,  ar  adequately  capitalized 
or  well  capitaliaed  bank  that  is  not  in 
"troubled  condition."  as  defined  in 
§  5.51,  may  esta  )lish  or  acquire  an 
operating  subsi(  iary  to  engage  in  certain 
activities  listed  in  §5.34,  by  providing 
the  OCC  a  written  notice  within  10  days 
after  commenci:ig  the  activity.  In 
addition,  a  banl  that  qualifies  as  an 
"eligible  bank"  may  obtain  expedited 
approval  of  an  a  pplication  to  establish 
or  acquire  an  of  erating  subsidiary  that 
will  engage  in  c  srtain  additional 
activities  listed  in  §  5.34. 

This  proposa  changes  several  of  the 
procediual  requ  irements  for  national 
banks  that  wish  to  conduct  activities 
through  an  opei  ating  subsidiary.  First, 
the  proposal  co  isolidates  and  moves 
activities  formerly  listed  in  the 
expedited  procdssing  list  into  the  notice 
category.  Secon  d,  the  proposal  expands 
the  list  of  notici  i  activities  to  include 
other  activities  that  the  OCC  has  found 
to  be  part  of,  or  incidental  to,  the 
business  of  ban  dng '  and  has  approved 
on  a  regular  ba;  is  for  national  bank 
operating  subsi  diaries.  Finally,  given 
the  expansion  (  f  the  notice  category,  a 
national  bank  u  sing  the  notice 
procedure  mus  be  well  capitalized  and 
well  managed;  he  requirement  that  the 
bank  not  be  in  n  "troubled  condition" 
within  the  mea  ling  of  §  5.51  is  removed 
to  conform  moi  e  closely  to  the  financial 
subsidiary  reqi;  irements  in  the  GLBA. 

The  proposa!  also  clarifies  that 
"authorized  products"  referenced  in  the 
GLBA  are  activ  ties  permissible  for 
operating  subsi  diaries  under  §  5.34.  The 
term  "authorized  product"  is  defined  at 
§  5.34(d)(1)  to  include  certain  insurance 
products  that  r  ational  banks  may 
provide  as  prir  cipal  pursuant  to  the 
GLBA  because,  as  of  January  1, 1999. 
either  the  OCC  had  determined  that 
national  banks  could  provide  the 
product  as  prir  cipal  or  national  banks 
were  lawfully  )roviding  the  product  as 
principal,  and  is  of  that  date  no  court 
had  issued  a  fi  lal  judgment  overturning 
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The  OCC  will  revi^ 
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to  the  application 


iplete  list  of  activities  that  are 
ident^l  to,  the  business  of  banking, 
new  proposals  for  activities 
lible  under  this  section  pursuant 
]  rocedures  contained  in  §  5.34. 


the  OCC's  determination  that  national 
banks  could  provide  the  product  as 
principal.  The  term  "authorized 
product"  does  not  include  title 
insurance  or  an  annuity  the  income  of 
which  is  subject  to  treatment  under 
section  72  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  72).  However, 
providing  title  insurance  as  principal  is 
a  permissible  activity  for  an  operating 
subsidiary  if  the  national  bank  or 
subsidiary  thereof  was  actively  and 
lawfully  underwriting  title  insurance 
before  November  12, 1999.  and  no 
affiliate  of  the  national  bank  (other  than 
a  subsidiary)  provides  insurance  as 
principal. 

The  proposal  also  revises  §  5.34  to 
conform  to  other  changes  made  by  the 
GLBA.  First,  the  OCC  has  removed 
former  §  5.34(f)  fi'om  the  rule  because 
the  GLBA  makes  clear  that  an  operating 
subsidiary  may  engage  only  in  activities 
that  are  permissible  for  the  parent  bank 
to  engage  in  directly,  and  that  an 
operating  subsidiary  conducts  its 
activities  subject  to  the  same  terms  and 
conditions  that  apply  to  the  conduct  of 
those  activities  by  its  parent  bank. 
Second,  the  proposal  removes  the 
former  statement  that  "each  operating 
subsidiary  is  subject  to  examination  and 
supervision  by  the  OCC"  and  clarifies 
that  the  OCC's  authority  to  examine  and 
take  action  against  certain  subsidiaries 
is  subject  to  the  limitations  and 
requirements  of  new  section  45  of  the 
Federal  Deposit  Insurance  Act  and 
section  115  of  the  GLBA.  The  purpose 
of  this  change  is  to  recognize  the 
provisions  in  the  GLBA  relating  to 
functional  regulation  of  certain  types  of 
bank  subsidiaries  and  affiliates. 

Comment  Solicitation 

The  OCC  requests  comment  on  all 
aspects  of  this  proposal,  including  the 
specific  issues  that  follow. 

The  OCC  seeks  comment  on  the 
impact  of  this  proposal  on  community 
banks.  The  OCC  recognizes  that 
community  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comment  on  the  impact  of  the 
proposal  on  community  banks'  ciurent 
resources  and  available  persoiuiel  with 
the  requisite  expertise,  and  whether  the 
goals  of  the  proposal  could  be  achieved, 
for  community  banks,  through  an 
alternative  approach. 

Second,  wnile  as  a  matter  of  corporate 
law  a  subsidiary  of  a  branch  or  agency 
of  a  foreign  bank  would  technically  be 
a  subsidiary  of  the  parent  bank,  for 
regulatory  pvuposes  the  company  could 
be  treated  as  if  it  were  a  subsidiary  of 
the  branch  or  agency  itself,  provided  the 


company  is  in  fact  operated  in  that 
maimer.  Thus,  the  OCC  also  seeks 
conunent  on  whether  national  treatment 
principles  would  be  furthered  if  Federal 
branches  and  agencies  of  foreign  banks 
are  authorized  (as  are  national  banks)  to 
invest  in  financial  and  operating 
subsidiaries,  and,  if  so,  how  the 
applicable  qualification  standards 
would  be  applied. 

Finally,  tne  OCC  requests  comment 
on  whether  the  proposal  is  written 
clearly  and  is  easy  to  understand.  On 
June  1, 1998,  the  President  issued  a 
Memorandum  directing  each  agency  in 
the  Executive  branch  to  write  its  rules 
in  plain  language.  This  directive  applies 
to  all  new  proposed  and  final 
rulemaking  documents  issued  on  or 
after  January  1,  1999.  In  addition,  PubUc 
Law  106-102  requires  each  federal 
agency  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  The  OCC  invites 
comment  on  how  to  make  this  rule 
clearer.  For  example,  you  may  wish  to 
discuss: 

(1)  Whether  we  have  organized  the 
material  to  suit  your  needs; 

(2)  Whether  the  requirements  of  the 
rule  are  clear;  or 

(3)  Whether  there  is  something  else 
we  could  do  to  make  the  rule  easier  to 
understand. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the 
Comptroller  of  the  Ciurency  certifies 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  principal  effect  of  the  rule  is  to 
provide  procedures  for  implementing 
section  121  of  the  GLBA  for  national 
banks  that  wish  to  engage  in  activities 
through  financial  subsidiaries.  The 
proposal  also  would  reduce  regulatory 
burden  by  increasing  the  number  of 
activities  that  are  subject  to  notice 
requirements  rather  than  application 
requirements  where  a  national  bank 
intends  to  engage  in  activities  through 
an  operating  subsidiary. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Public 
Law  104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
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Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  the 
proposal  will  not  result  in  expenditures 
by  State,  local,  or  tribal  governments  or 
by  the  private  sector  of  $100  million  or 
more.  Accordingly,  the  OCC  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

Executive  Order  12866  Determination 

The  Comptroller  of  the  Currency  has 
determined  that  this  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  proposal  are  found 
in  12  CFR  5.34(b)  and  (e)  and  12  CFR 
5.39(b)  and  (i).  These  collection  of 
information  requirements  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  emergency  review  procedures 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(j))  under  OMB  Control 
Number  1557-0215. 

List  of  Subjects  in  12  CFR  Part  5 

Administrative  practice  and 
procedure.  National  banks,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  proposes  to  amend 
Chapter  I  of  Title  12  as  follows: 

PART  5— RULES,  POLICIES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a;  and 
section  5136A  of  the  Revised  Statutes  (12 
U.S.C.  24a). 

2.  Section  5.34  is  revised  to  read  as 
follows: 

§5.34    Operating  subsidiaries. 

(a)  Authority.  12  U.S.C.  24(Seventh), 
93a,  and  section  5136A  of  the  Revised 
Statutes  (12  U.S.C.  24a). 

(b)  Licensing  requirements.  A  national 
bank  must  file  a  notice  or  application  as 
prescribed  in  this  section  to  acquire  or 
establish  an  operating  subsidiary,  or  to 
commence  a  new  activity  in  an  existing 
operating  subsidiary. 

(c)  Scope.  This  section  sets  forth 
authorized  activities  and  application  or 
notice  procedures  for  national  banks 


engaging  in  activities  through  an 
operating  subsidiary.  This  section  does 
not  apply  to  financial  subsidiaries 
authorized  under  §  5.39. 

(d)  Definitions.  For  purposes  of  this 
§5.34: 

(1)  Authorized  product  means  a 
product  that  would  be  defined  as 
insurance  under  section  302(c)  of  the 
Gramm-Leach-Bliley  Act  (Public  Law 
106-102,  113  Stat.  1338. 1407)  (GLBA) 
that,  as  of  January  1,  1999,  the  OCC  had 
determined  in  writing  that  national 
banks  may  provide  as  principal  or 
national  banks  were  in  fact  lawfully 
providing  the  product  as  principal,  and 
as  of  that  date  no  court  of  relevant 
jurisdiction  had,  by  final  judgment, 
overtiuned  a  determination  by  the  OCC 
that  national  banks  may  provide  the 
product  as  principal.  An  authorized 
product  does  not  include  title 
insurance,  or  an  annuity  contract  the 
income  of  which  is  subject  to  treatment 
under  section  72  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  72). 

(2)  Well  capitalized  means  the  capital 
level  described  in  12  CFR  6.4(b)(1). 

(3)  Well  managed  means,  unless 
otherwise  determined  in  writing  by  the 
OCC: 

(i)  The  national  bank  has  received  a 
composite  rating  of  1  or  2  under  the 
Uniform  Financial  Institutions  Rating 
System  in  connection  with  its  most 
recent  examination;  or 

(ii)  In  the  case  of  any  national  bank 
that  has  not  been  examined,  the 
existence  and  use  of  managerial 
resources  that  the  OCC  determines  are 
satisfactory. 

(e)  Standards  and  requirements — (1) 
Authorized  activities.  A  national  bank 
may  conduct  in  an  operating  subsidiary 
activities  that  are  permissible  for  a 
national  bank  to  engage  in  directly 
either  as  part  of,  or  incidental  to,  the 
business  of  banking,  as  determined  by 
the  OCC,  or  otherwise  under  other 
statutory  authority,  including: 

(i)  Providing  authorized  products  as 
principal;  or 

(ii)  Providing  title  insurance  as 
principal  if  the  national  bank  or 
subsidiary  thereof  was  actively  and 
lawfully  underwriting  title  insurance 
before  November  12,  1999,  and  no 
affiliate  of  the  national  bank  (other  than 
a  subsidiary)  provides  insurance  as 
principal.  A  subsidiary  may  not  provide 
title  insurance  as  principal  if  the  state 
had  in  effect  before  November  12,  1999, 
a  law  which  prohibits  any  person  from 
underwriting  title  insurance  with 
respect  to  real  property  in  that  state. 

(2)  Qualifying  subsidiaries.  An 
operating  subsidiary  in  which  a  national 
bank  may  invest  includes  a  corporation, 
limited  liability  company,  or  similar 


entity  if  the  parent  bank  owns  more 
than  50  percent  of  the  voting  (or  similar 
type  of  controlling)  interest  of  the 
operating  subsidiary;  or  the  parent  bank 
otherwise  controls  the  operating 
subsidiary  and  no  other  party  controls 
more  than  50  percent  of  the  voting  (or 
similar  type  of  controlling)  interest  of 
the  operating  subsidiary.  However,  the 
following  subsidiaries  are  not  operating 
subsidiaries  subject  to  this  section: 

(i)  A  subsidiary  in  which  the  bank's 
investment  is  made  pursuant  to  specific 
authorization  in  a  statute  or  OCC 
regulation  (e.g.,  a  bank  service  company 
under  12  U.S.C.  1861  et  seq.  or  a 
financial  subsidiary  under  section 
5136A  of  the  Revised  Statutes);  and 

(ii)  A  subsidiary  in  which  the  bank 
has  acquired,  in  good  faith,  shares 
through  foreclosure  on  collateral,  by 
way  of  compromise  of  a  doubtful  claim, 
or  to  avoid  a  loss  in  connection  with  a 
debt  previously  contracted. 

(3)  Examination  and  supervision.  An 
operating  subsidiary  conducts  activities 
authorized  under  this  section  subject  to 
the  same  terms  and  conditions  that 
apply  to  the  conduct  of  such  activities 
by  its  parent  national  bank.  If,  upon 
examination,  the  OCC  determines  that 
the  operating  subsidiary  is  operating  in 
violation  of  law.  regulation,  or  written 
condition,  or  in  an  unsafe  or  unsound 
manner  or  otherwise  threatens  the  safety 
and  soundness  of  the  bank,  the  OCC 
will  direct  the  bank  or  operating 
subsidiary  to  take  appropriate  remedial 
action,  which  may  include  requiring  the 
bank  to  divest  or  liquidate  the  operating 
subsidiary,  or  discontinue  specified 
activities.  OCC  authority  under  this 
paragraph  is  subject  to  the  limitations 
and  requirements  of  section  45  of  the 
Federal  Deposit  Insurance  Act  and 
section  115  of  the  Gramm-Leach-Bliley 
Act. 

(4)  Consolidation  of  figures.  Pertinent 
book  figures  of  the  parent  bank  and  its 
operating  subsidiary  shall  be  combined 
for  the  purpose  of  applying  statutory 
limitations  when  combination  is  needed 
to  effect  the  intent  of  the  statute,  e.g.,  for 
purposes  of  12  U.S.C.  56,  60,  84,  and 
37ld. 

(5)  Procedures — (i)  Application 
required.  (A)  Except  as  provided  in 
paragraph  (e)(5)(iv)  or  (e)(5)(vi)  of  this 
section,  a  national  bank  that  intends  to 
acquire  or  establish  an  operating 
subsidiary,  or  to  perform  a  new  activity 
in  an  existing  operating  subsidiary, 
must  first  submit  an  application  to,  and 
receive  approval  fi-om,  the  OCC.  The 
application  must  include  a  complete 
description  of  the  bank's  investment  in 
the  subsidiary,  the  proposed  activities  of 
the  subsidiary,  the  organizational 
structiu'e  and  management  of  the 
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subsidiary,  the  i  elations  between  the 
bank  and  the  su  jsidiary,  and  other 
information  nee  essary  to  adequately 
describe  the  pre  posal.  It  also  must  state 
whether  the  bai  k  intends  to  conduct 
any  activity  of  t  le  operating  subsidiary 
at  a  location  oth  er  than  the  main  office 
or  a  previously  ipproved  branch  of  the 
bank.  The  OCC  nay  require  the 
applicant  to  sub  mit  a  legal  analysis  if 
the  proposal  is  novel,  unusually 
complex,  or  raii  es  substantial 
unresolved  lega  issues.  In  these  cases, 
the  OCC  encoui  iges  applicants  to  have 
a  pre-filing  mee  ;ing  with  the  OCC. 
(B)  A  nationa  bank  must  file  an 
application  and  obtain  prior  approval 
before  acquirinj  or  establishing  an 
operating  subsi(  liary.  or  performing  a 
new  activity  in  m  existing  subsidiary,  if 
the  bank  contro  s  the  subsidiary  but 
owns  50  percer  t  or  less  of  the  voting  (or 
similar  type  of  ( ;ontrolling)  interest  of 
the  subsidiary.  These  applications  are 
not  subject  to  tl  e  filing  exemption  in 
paragraph  {e)(5  (vi)  of  this  section  and 
are  not  eligible  or  the  notice  procedures 
in  paragraph  (e  (5Kiv)  of  this  section. 

(li)  Exceptior  s  to  rules  of  general 
applicability.  S  actions  5.8.  5.10,  and 
5.11  do  not  app  y  to  this  section. 
However,  if  the  OCC  concludes  that  an 
application  pre  ;ents  significant  and 
novel  policy,  sv  pervisory,  or  legeil 
issues,  the  OCC  may  determine  that 
some  or  all<pro'  'isions  in  §§  5.8,  5.10, 
and  5.11  apply 

(iii)  OCC  revi  °w  and  approval.  The 
OCC  reviews  a  lational  bank's 
application  to  (  etermine  whether  the 
proposed  activ  ties  are  legally 
permissible  an(  to  ensure  that  the 
proposal  is  con  sistent  with  safe  and 
sound  banking  practices  and  OCC 
policy  and  does  not  endanger  the  safety 
or  soundness  o  the  parent  national 
bank.  As  part  o "  this  process,  the  OCC 
may  request  ad  litional  information  and 
analysis  from  t  le  applicant. 

(iv)  Notice  p  ocess  for  certain 
activities.  A  na  ional  bank  that  is 
capitalized"  ar  d  "well  managed' 
acquire  or  estal  ilish  an  operating 
subsidiary,  or  |  erform  a  new  activity  in 
an  existing  ope  rating  subsidiary,  by 
providing  the  c  ppropriate  district  office 
wTitten  notice  vithin  10  days  after 
acquiring  or  es  ablishing  the  subsidiary, 
or  commencin  ;  the  activity,  if  the 
activity  is  liste  i  in  paragraph  (e)(5)(v)  of 
this  section.  Tie  written  notice  must 
include  a  com  ilete  description  of  the 
bank's  investn  ent  in  the  subsidiary  and 
of  the  activity  i  :onducted  and  a 
representation  and  undertaking  that  the 
activity  will  b(  conducted  in  accordance 
with  OCC  poli  ;ies  contained  in 
guidance  issue  d  by  the  OCC  regarding 
the  activity.  A  ly  bank  receiving 


"well 
may 


approval  under  this  paragraph  is 
deemed  to  have  agreed  that  the 
subsidiary  will  conduct  the  activity  in  a 
manner  consistent  with  published  OCC 
guidance. 

(v)  Activities  eligible  for  notice.  The 
following  activities  quadify  for  the 
notice  procedures,  provided  the  activity 
is  conducted  pursuant  to  the  same  terms 
and  conditions  as  would  be  applicable 
if  the  activity  was  being  conducted 
directly  by  a  national  bank: 

(A)  Holding  and  managing  assets 
acquired  by  the  parent  bank,  including 
investment  assets  and  property  acquired 
by  the  bank  through  foreclosure  or 
otherwise  in  good  faith  to  compromise 

a  doubtful  claim,  or  in  the  ordinary 
course  of  collecting  a  debt  previously 
contracted; 

(B)  Providing  services  to  or  for  the 
bank  or  its  affiliates,  including 
accounting,  auditing,  appraising, 
advertising  and  public  relations,  and 
financial  advice  and  consulting; 

(C)  Making  loans  or  other  extensions 
of  credit,  and  selling  money  orders, 
savings  bonds,  and  travelers  checks; 

(D)  Purchasing,  seUing,  servicing,  or 
warehousing  loans  or  other  extensions 
of  credit,  or  interests  therein; 

(E)  Providing  courier  services  between 
financial  institutions; 

(F)  Providing  management  consulting, 
operational  advice,  and  services  for 
other  financial  institutions; 

(G)  Providing  check  guaranty  and 
verification  services; 

(H)  Providing  data  processing,  data 
warehousing  and  data  tremsmission 
products,  services,  and  related  activities 
and  facilities,  including  associated 
equipment  and  technology,  for  the  bank 
or  its  affiliates; 

(I)  Acting  as  investment  adviser  or 
financial  adviser  or  coimselor  to 
governmental  entities  or 
instnunentalities,  businesses,  or 
individuals,  including  advising 
registered  investment  companies  and 
mortgage  or  real  estate  investment 
trusts,  furnishing  economic  forecasts  or 
other  economic  information,  providing 
investment  advice  related  to  futures  and 
options  on  futures,  and  providing 
consumer  financial  counseling; 

(J)  Providing  tax  planning  and 
preparation  services; 

(K)  Providing  financial  and 
transactional  advice  and  assistance, 
including  advice  and  assistance  for 
customers  in  structuring,  arranging,  and 
executing  mergers  and  acquisitions, 
divestitures,  joint  ventures,  leveraged 
buyouts,  swaps,  foreign  exchange, 
derivative  transactions,  coin  and 
bullion,  and  capital  restructurings; 

(L)  Underwriting  credit  life  insurance; 


(M)  Leasing  of  personal  property  and 
acting  as  an  agent  or  adviser  in  leases 
for  others; 

(N)  Providing  securities  brokerage  or 
acting  as  a  futures  commission 
merchant,  and  providing  related  credit 
and  other  related  services; 

(O)  Underwriting,  dealing,  and 
making  a  market  in  bank  permissible 
securities  including  asset  backed 
securities; 

(P)  Acting  as  an  insxirance  agent  or 
broker,  including  title  insiuance  to  the 
extent  permitted  under  section  303  of 
the  GLBA; 

(Q)  Reinsuring  mortgage  insurance  on 
loans  originated,  purchased,  or  serviced 
by  the  bank,  its  subsidiaries,  or  its 
affiliates,  provided  that  if  the  subsidiary 
enters  into  a  quota  share  arrangement, 
the  subsidiary  assiunes  less  than  50%  of 
the  aggregate  insured  risk  covered  by 
the  agreement.  A  "quota  share 
agreement"  is  an  agreement  under 
which  die  reinsurer  is  liable  to  the 
primary  insurance  underwriter  for  an 
agreed  upon  percentage  of  every  claim 
arising  out  of  the  covered  book  of 
business  ceded  by  the  primary 
insurance  underwriter  to  the  reinsurer; 

(R)  Acting  as  a  finder  pmsuant  to  12 
CFR  7.1002  to  the  extent  permitted  by 
published  OCC  precedents  ' ; 

(S)  Offering  bank  permissible 
correspondent  services  to  others  to  the 
extent  permitted  by  published  OCC 
precedents; 

(T)  Acting  as  agent  or  broker  in  the 
sale  of  fixed  or  variable  annuities; 

(U)  Offering  debt  cancellation 
agreements  or  debt  suspension 
agreements; 

(V)  Providing  real  estate  settlement, 
closing,  escrow  and  related  services;  or 

(W)  Acting  as  a  transfer  or  fiscal 
agent. 

(vi)  No  application  or  notice  required. 
A  national  bank  may  acquire  or 
establish  an  operating  subsidiary 
without  filing  an  application  or 
providing  notice  to  the  OCC,  if  the  bank 
is  adequately  capitalized  or  well 
capitalized  and  the: 

(A)  Activities  of  the  new  subsidiary 
are  limited  to  those  activities  previously 
reported  by  the  bank  in  connection  with 
the  establishment  or  acquisition  of  a 
prior  operating  subsidiary; 

(B)  Activities  in  which  the  new 
subsidiary  will  engage  continue  to  be 
legally  permissible  for  the  subsidiary; 
and 

(C)  Activities  of  the  new  subsidiary 
will  be  conducted  in  accordance  with 


>  See.  e.g..  the  OCC's  monthly  pubhcation 
•interpretations  and  Actions."  Beginning  with  the 
May  1996  issue,  the  CX:C's  web  site  provides  access 
to  electronic  versions  of  Interpretations  and  Actions 
(www.occ.treas.gov). 


Federal  Register / Vol.  65,  No.  13 /Thursday,  January  20,  2000 / Proposed  Rules 


3163 


any  CLnditions  imposed  by  die  OCC  in 
approving  die  conduct  of  diese  activides 
for  any  prior  operating  subsidiary  of  the 
bank. 

(vii)  Fiduciary  powers.  If  an  operating 
subsidiary  proposes  to  exercise 
investment  discretion  on  behalf  of 
customers  or  provide  investment  advice 
for  a  fee,  the  national  bank  must  have 
prior  OCC  approval  to  exercise  fiduciary 
powers  pursuant  to  §  5.26. 

3.  A  new  §  5.39  is  added  to  subpart  C 
to  read  as  follows: 

§  5.39    Financial  subsidiaries. 

(a)  Authority.  12  U.S.C.  93a  and 
section  121  of  Public  Law  106-102,  113 
Stat.  1338,  1373. 

(b)  Approval  requirements.  A  national 
bcuik  must  file  a  notice  as  prescribed  in 
this  section  prior  to  acquiring  a 
financial  subsidiary  or  engaging  in 
activities  authorized  pursuant  to  section 
5136A(a)(2)(A)(i)  of  the  Revised  Statiites 
(12  U.S.C.  24a)  through  a  financial 
subsidiary.  When  a  financial  subsidiary 
proposes  to  conduct  a  new  activity 
permitted  under  §  5.34,  the  bank  shall 
follow  the  procedures  in  §  5.34(e)(5) 
instead  of  paragraph  (i)  of  this  section. 

(c)  Scope.  This  section  sets  forth 
authorized  activities,  approval 
procedures,  and,  where  applicable, 
conditions  for  national  banks  engaging 
in  activities  through  a  financial 
subsidiary. 

(d)  Definitions.  For  purposes  of  this 
§5.39: 

(1)  Affiliate  has  the  meaning  set  forth 
in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841), 
except  that  the  term  "affiliate"  for 
purposes  of  paragraph  (h)(5)  of  this 
section  shall  have  the  meaning  set  forth 
in  sections  23A  or  23B  of  the  Federal 
Reserve  Act  (12  U.S.C.  371c  and  371c- 
1),  as  applicable. 

(2)  Appropriate  Federal  banking 
agency  has  the  meaning  set  forth  in 
section  3  of  the  Federal  Deposit 
hisurance  Act  (12  U.S.C.  1813).     • 

(3)  Company  has  the  meaning  set 
forth  in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841), 
and  includes  a  limited  liability 
company  (LLC). 

(4)  Control  has  the  meaning  set  forth 
in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841). 

(5)  Eligible  debt  means  unsecured 
long-term  debt  that  is: 

(i)  Not  supported  by  any  form  of 
credit  enhancement,  including  a 
guaranty  or  standby  letter  of  credit;  and 

(ii)  Not  held  in  whole  or  in  any 
significant  part  by  any  affiliate,  officer, 
director,  principed  shareholder,  or 
employee  of  the  bank  or  any  other 
person  acting  on  behalf  of  or  with  funds 
from  the  bank  or  an  affiliate  of  the  bank. 


(6)  Financial  subsidiary  meeuis  any 
company  that  is  controlled  by  one  or 
more  insured  depository  institutions, 
other  than  a  subsidiary  that: 

(i)  Engages  solely  in  activities  that 
national  banks  may  engage  in  direcdy 
and  that  are  conducted  subject  to  the 
same  terms  and  conditions  that  govern 
the  conduct  of  these  activities  by 
national  banks;  or 

(ii)  A  national  bank  is  specifically 
authorized  to  control  by  the  express 
terms  of  a  Federal  statute  (other  than 
section  5136A  of  the  Revised  Statutes), 
and  not  by  implication  or  interpretation, 
such  as  by  section  25  of  the  Federal 
Reserve  Act  (12  U.S.C.  601-604a), 
section  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  611-631),  or  die  Bank  Service 
Company  Act  (12  U.S.C.  1861  et  seq.) 

(7)  Insured  depository  institution  has 
the  meaning  set  forth  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

(8)  Long  term  debt  means  any  debt 
obligation  with  an  initial  maturity  of 
360  days  or  more. 

(9)  Subsidiary  has  the  meaning  set 
forth  in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841). 

(10)  Tangible  equity  has  the  meaning 
set  forth  in  12  CFR  6.2(g). 

(11)  Well  capitalized  with  respect  to 
a  depository  institution  means  the 
capital  level  designated  as  "well 
capitalized"  by  the  institution's 
appropriate  Federal  banking  agency 
pursuant  to  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831o). 

(12)  Well  managed  means: 

(i)  Uidess  otherwise  determined  in 
writing  by  the  appropriate  Federal 
banking  agency,  the  institution  has 
received  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System  (or  an 
equivalent  rating  under  an  equivalent 
rating  system)  in  connection  with  the 
most  recent  examination  or  subsequent 
review  of  the  depository  institution  and, 
at  least  a  rating  of  2  for  management,  if 
such  a  rating  is  given;  or 

(ii)  In  the  case  of  any  depository 
institution  that  has  not  been  examined 
by  its  appropriate  Federal  banking 
agency,  the  existence  and  use  of 
managerial  resources  that  the 
appropriate  Federal  banking  agency 
determines  are  satisfactory. 

(e)  Authorized  activities.  A  financial 
subsidiary  may  engage  in  the  following 
activities: 

(1)  Activities  that  are  financial  in 
nature  and  activities  incidental  to  a 
financial  activity,  authorized  pursuant 
to  5136A(a)(2)(A)(i)  of  the  Revised 
Statutes  (to  the  extent  not  otherwise 


permitted  under  paragraph  (e)(2)  of  this 
section),  iucluding: 

(i)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding 
money  or  securities; 

(ii)  Engaging  as  agent  or  broker  in  any 
state  for  purposes  of  insuring, 
guaranteeing,  or  indemnifying  against 
loss,  harm,  damage,  illness,  disabiUty, 
death,  defects  in  tide,  or  providing 
annuities  as  agent  or  broker: 

(iii)  Providing  financial,  investment, 
or  economic  advisory  services, 
including  advising  an  investment 
company  as  defined  in  section  3  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-3); 

(iv)  Issuing  or  selling  instruments 
representing  interests  in  pools  of  assets 
permissible  for  a  bank  to  hold  direcdy; 

(v)  Underwriting,  dealing  in,  or 
making  a  market  in  securities; 

(vi)  Engaging  in  any  activity  that  the 
Board  of  Governors  of  the  Federal 
Reserve  System  has  determined,  by 
order  or  regulation  in  effect  on 
November  12, 1999,  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto  (subject  to  the  same 
terms  and  conditions  contained  in  the 
order  or  regulation,  tmless  the  order  or 
regulation  is  modified  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System); 

(vii)  Engaging,  in  the  United  States,  in 
any  activity  that  a  bank  holding 
company  may  engage  in  outside  the 
United  States  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  has  determined,  under 
regulations  prescribed  or  interpretations 
issued  pursuant  to  section  4(c)(13)  of 
the  Bank  Holding  Company  Act  of  1956 
(BHCA)  (12  U.S.C.  1843(c)(13))  as  in 
effect  on  November  11, 1999,  to  be  usual 
in  connection  with  the  transaction  of 
banking  or  other  financial  operations 
abroad;  and 

(viii)  Activities  that  the  Secretary  of 
the  Treasury  in  consultation  with  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  as  provided  in  section 
5136A  of  the  Revised  Statutes, 
determines  to  be  financial  in  nature  or 
incidental  to  a  financial  activity;  and 

(2)  Activities  that  may  be  conducted 
by  an  operating  subsidiary  pursuant  to 
§5.34. 

(f)  Impermissible  activities.  A 
financial  subsidiary  may  not  engage  as 
principal  in  the  following  activities: 

(1)  Insuring,  guaranteeing,  or 
indemnifying  against  loss,  harm, 
damage,  illness,  disability  or  death 
(except  to  the  extent  permitted  under 
sections  302  or  303(c)  of  the  Gramm- 
Leach-Bliley  Act  (GLBA),  113  Stat. 
1407-1409)  or  providing  or  issuing 
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intome  of  which  is  subject 
under  section  72  of  the 
Code  {26  U.S.C.  72); 
development  or  real 
unless  otherwise 
authoHzed  by  law;  and 
mthorized  for  bank 
compai  ies  by  virtue  of  section 
)f  the  Bank  Holding 
e  >ccept  activities 
sec  tion  4{k)(4)(H)  that  may 
iccordance  with  section 
113  Stat.  1381. 
A  national  bank 
financial  subsidiary  or 
in  a  financial  subsidiary 
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to  tax  treatment 
Internal  Revenu  3 

(2)  Real  estate 
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expressly 
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holding 
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Company  Act 
described  in 
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122oftheGLBy 

(g)    -       . 
may  control  a 
hold  an  interest 
if: 

(l)The 
depository 
national  bank 
well  managed; 

(2)  The  aggre] 
assets  of  all  fi 
national  bank 
of  45  percent 
assets  of  the 
(or  such  greater 
determined 
mechanism  joi 
regulation  by 
Treasury  and 
the  Federal 

(3)  A  nationa 
100  largest  ins 
on  the  basis  of 
total  assets  at 
year,  has  at  lead* 
outstanding  eli 
currently  rated 
highest 

categories  by  a 
statistical  ratinj 
national  bank 
Isirgest  insured 
satisfy  this  rei 
alternative 
Treasury  and  tl 
the  Federal 
jointly  by 
(g)(3)  does  not 
subsidiary  is  er 
in  an  agency 

(h)  Safeguan 
safeguards  app 
establishes  or 
subsidiary: 

(l)For. 
regulatory  ca 

(i)  The  natio 
aggregate 
equity 

earnings,  in  its 
from  the  assets 
the  bank;  and 

(ii)  The 
consolidate  the 
a  Hnancial  sub 
bank; 


natioilal  bank  and  each 
institution  affiliate  of  the 
well  capitalized  and 
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ate  consolidated  total 
ial  subsidiaries  of  the 
not  exceed  the  lesser 
oflthe  consolidated  total 
pai  ent  bank  or  $50  billion 
amount  as  is 
ding  to  an  indexing 

established  by 
Secretary  of  the 
Board  of  Governors  of 
Reserve  System);  and 

bank  that  is  one  of  the 
banks,  determined 
e  bank's  consolidated 
end  of  the  calendar 
one  issue  of 
j  ible  debt  that  is 
n  one  of  the  three 

grade  rating 
lationally  recognized 
organization.  If  the 
one  of  the  second  50 
lanks,  it  may  either 
qi  irement  or  satisfy 
criteria  the  Secretary  of  the 

e  Board  of  Governors  of 
Resferve  System  establish 
ion.  This  paragraph 
pply  if  the  financial 
gaged  solely  in  activities 
ca  Dacity. 

s.  The  following 
y  to  a  national  bank  that 
r  maintains  a  financial 

purpc  ses  of  determining 
pi  al: 

al  bank  must  deduct  the 
amodnt  of  its  outstanding 
investm  ;nt,  including  retained 
financial  subsidiaries 
and  tangible  equity  of 

natiqnal  bank  may  not 

assets  and  liabilities  of 
idiary  with  those  of  the 


(2)  Any  published  financial  statement 
of  the  national  bank  shall,  in  addition  to 
providing  information  prepared  in 
accordance  with  generally  accepted 
accounting  principles,  separately 
present  financial  information  for  the 
bank  in  the  manner  provided  in 
paragraph  (1)  of  this  section; 

(3)  The  national  bank  must  have 
reasonable  policies  and  procedures  to 
preserve  the  separate  corporate  identity 
and  limited  liability  of  the  bank  and  the 
financial  subsidiaries  of  the  bank; 

(4)  The  national  bank  must  have 
procedures  for  identifying  and 
managing  financial  and  operational 
risks  within  the  bank  and  the  financial 
subsidiary  that  adequately  protect  the 
national  bank  from  such  risks; 

(5)  Sections  23A  and  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c  and 
371C-1)  apply  to  transactions  involving 
a  financial  subsidiary  in  the  following 
manner: 

(i)  A  financial  subsidiary  shall  be 
deemed  to  be  an  affiliate  of  the  bank  and 
shall  not  be  deemed  to  be  a  subsidiary 
of  the  bank; 

(ii)  The  restrictions  contained  in 
section  23A(a)(l)(A)  of  the  Federal 
Reserve  Act  shall  not  apply  with  respect 
to  covered  transactions  between  a  bank 
and  any  individual  financial  subsidiary 
of  the  bank; 

(iii)  The  bank's  investment  in  the 
financial  subsidiary  shall  not  include 
retained  earnings  of  the  financial 
subsidiary; 

(iv)  Any  purchase  of,  or  investment 
in,  the  securities  of  a  financial 
subsidiary  of  a  bank  by  an  affiliate  of  the 
bank  will  be  considered  to  be  a 
purchase  of  or  investment  in  such 
securities  by  the  bank;  and 

(v)  Any  extension  of  credit  by  an 
affiliate  of  a  bank  to  a  financial 
subsidiary  of  the  bank  may  be 
considered  an  extension  of  credit  by  the 
bank  to  the  financicd  subsidiary  if  the 
Board  of  Governors  of  the  Federal 
Reserve  System  determines  that  such 
treatment  is  necessary  or  appropriate  to 
prevent  evasions  of  the  Federal  Reserve 
Act  or  the  Gramm-Leach-Bliley  Act. 

(6)  A  financial  subsidiary  shall  be 
deemed  a  subsidiary  of  a'  bank  holding 
company  and  not  a  subsidiary  of  the 
bank  for  purposes  of  the  anti-tying 
prohibitions  set  forth  in  12  U.S.C.  1971 
et  seq. 

(i)  Procedures  to  engage  in  activities 
through  a  financial  subsidiary.  A 
national  baivk  that  intends  to  acquire 
control  of,  or  hold  an  interest  in,  a 
financial  subsidiary,  or  to  commence  a 
new  activity  in  an  existing  financial 
subsidiary,  may  obtain  OCC  approval 
through  the  procedures  set  forth  in 
paragraph  (i)(l)  or  (i)(2)  of  this  section. 


(1)  Certification  with  subsequent 
notice,  (i)  At  any  time,  a  national  bank 
mav  file  a  "Financial  Subsidiary 
Certification"  with  the  appropriate 
district  office  listing  the  bank's 
depository  institution  affiliates  and 
certifying  that  the  bank  and  each  of 
those  affiliates  is  well  capitalized  and 
well  managed. 

(ii)  Thereafter,  at  such  time  as  the 
bank  seeks  OCC  approval  to  acquire 
control  of,  or  hold  an  interest  in,  a  new 
financial  subsidiary,  or  commence  a 
new  activity  authorized  under  section 
5136A(a)(2)(A)(i)  of  the  Revised  Statutes 
in  an  existing  subsidiary,  the  bank  may 
file  a  written  notice  with  the 
appropriate  district  office  at  the  time  of 
acquiring  control  of, -or  holding  an 
interest  in,  a  financial  subsidiary,  or 
commencing  such  activity  in  an  existing 
subsidiary.  The  written  notice  must  be 
labeled  "Financial  Subsidiary  Notice" 
and  must: 

(A)  State  that  the  bank's  Certification 
remains  valid; 

(B)  Describe  the  activity  or  activities 
conducted  by  the  financial  subsidiary; 

(C)  Cite  the  specific  authority 
permitting  the  activity  to  be  conducted 
by  the  financial  subsidiary.  (Where  the 
authority  relied  on  is  an  agency  order  or 
interpretation  under  section  4(c)(8)  or 
4(c)(13),  respectively,  of  the  Bank 
Holding  Company  Act  of  1956. 
respectively,  a  copy  of  the  order  or 
interpretation  should  be  attached); 

(D)  Certify  that  the  bank  will  be  well 
capitalized  after  making  adjustments 
required  by  paragraph  (h)(1)  of  this 
section; 

(E)  Demonstrate  this  aggregate 
consolidated  total  assets  of  all  financial 
subsidiaries  of  the  national  bank  do  not 
exceed  the  lesser  of  45%  of  the  bank's 
consolidated  total  assets  or  $50  billion; 
and 

(F)  If  applicable,  certify  that  the  bank 
meets  the  eligible  debt  requirement  in 
paragraph  (g)(3)  of  this  section. 

(2)  Combined  certification  and  notice. 
A  national  bank  may  file  a  combined 
certification  and  notice  with  the 
appropriate  district  office  at  least  five 
business  days  prior  to  acquiring  control 
of,  or  holding  aii  interest  in,  a  financial 
subsidiary,  or  commencing  a  new 
activity  authorized  pursuant  to  section 
5136A(a)(2)(A)(i)  of  the  Revised  Statutes 
in  an  existing  subsidiary.  The  written 
notice  must  be  labeled  "Financial 
Subsidiary  Certification  and  Notice" 
and  must: 

(A)  List  the  bank's  depository 
institution  affiliates  and  certify  that  the 
bank  and  each  depository  institution 
affiliate  of  the  baiik  is  well  capitalized 
and  well  managed; 
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(B)  Describe  the  activity  or  activities 
to  be  conducted  in  the  Hnancial 
subsidiary; 

(C)  Cite  the  specific  authority 
permitting  the  activity  to  be  conducted 
by  the  financial  subsidiary.  (Where  the 
authority  relied  on  is  an  agency  order  or 
interpretation  under  section  4(c)(8)  or 
4(c)(l3),  respectively,  of  the  Bank 
Holding  Company  Act  of  1956, 
respectively,  a  copy  of  the  order  or 
interpretation  should  be  attached); 

(D)  Certify  that  the  bank  wrill  remain 
well  capitalized  after  making  the 
adjustments  required  by  paragraph 
(h)(1)  of  this  section; 

(E)  Demonstrate  the  aggregate 
consolidated  total  assets  of  all  financial 
subsidiaries  of  the  nationed  bank  do  not 
exceed  the  lesser  of  45%  of  the  bank's 
consolidated  total  assets  or  $50  billion; 
and 

(F)  If  applicable,  certify  that  the  bank 
meets  the  eligible  debt  requirement  in 
paragraph  (g)(3)  of  this  section 

(3)  Exceptions  to  rules  of  general 
applicability.  Section  5.8.  5.10,  5.11, 
and  5.13  do  not  apply  to  activities 
authorized  under  this  section. 

(4)  Community  Reinvestment  Act 
(CRA).  A  national  bank  may  not  apply 
under  this  paragraph  (i)  to  commence  a 
new  activity  authorized  under  section 
5136A(a)(2){A)(i)  of  the  Revised 
Statutes,  or  directly  or  indirectly  acquire 
control  of  a  company  engaged  in  any 
such  activity,  if  the  bank  or  any  of  its 
insured  depository  institution  affiliates 
received  a  CRA  rating  of  less  than 
"satisfactory  record  of  meeting 
commiunity  credit  needs"  on  its  most 
recent  CRA  examination  prior  to  when 
the  bank  would  file  a  notice  imder  this 
section. 

(j)  Failure  to  continue  to  meet  certain 
qualification  requirements — (1) 
Qualifications  and  safeguards.  A 
national  bank,  or,  as  applicable,  its 
affiliated  depository  institutions,  must 
continue  to  satisfy  the  qualification 
requirements  set  forth  in  paragraphs 
(g)(1)  and  (2)  of  this  section  and  the 
safeguards  in  paragraphs  {h)(l),  (2),  (3) 
and  (4)  of  this  section  following  its 
acquisition  of  control  of,  or  an  interest 
in,  a  financial  subsidiary.  A  national 
bank  that  fails  to  continue  to  satisfy 
these  requirements  will  be  subject  to  the 
following  procedures  and  requirements: 

(i)  The  OCC  shall  give  notice  to  the 
national  bank  promptly  upon 
determining  that  the  national  bank  does 
not  continue  to  meet  the  requirements 
in  paragraphs  (g)(1)  or  (2)  of  this  section 
or  the  safeguards  in  paragraphs  (h)(1), 
(2),  (3),  or  (4)  of  this  section.  The  bank 
shall  be  deemed  to  have  received  such 
notice  three  business  days  after  mailing 
of  the  letter  by  the  OCC; 


(ii)  Not  later  than  45  days  after  receipt 
of  the  notice  under  paragraph  (j)(l)(i)  of 
this  section,  or  any  additional  time  as 
the  OCC  may  permit,  the  national  bank 
shall  execute  an  agreement  with  the 
OCC  to  comply  with  the  requirements  in 
paragraphs  (g)(1)  and  (2)  and  (h)(1),  (2), 
(3),  and  (4)  of  this  section; 

(iii)  The  OCC  may  impose  limitations 
on  the  conduct  or  activities  of  the 
national  bank  or  any  subsidiary  of  the 
national  bank  as  the  OCC  determines 
appropriate  under  the  circimistances 
and  consistent  with  the  purposes  of 
section  5136A  of  the  Revised  Statutes; 
and 

(iv)  The  OCC  may  require  a  national 
bank  to  divest  control  of  a  financial 
subsidiary  if  the  national  bank  does  not 
correct  the  conditions  giving  rise  to  the 
notice  within  180  days  after  receipt  of 
the  notice  provided  under  paragraph 
(j)(l)(i)  of  this  section. 

(2)  Eligible  debt  rating  requirement.  A 
national  bank  that  does  not  continue  to 
meet  the  qualification  requirement  set 
forth  in  paragraph  (g)(3)  of  this  section 
may  not  directly  or  through  a 
subsidiary,  purchase  or  acquire  any 
additional  equity  capital  of  any 
financial  subsidiary  until  the  bank 
meets  the  requirement  in  paragraph 
(g)(3)  of  this  section.  For  purposes  of 
this  paragraph  (j)(2),  the  term  "equity 
capital"  includes,  in  addition  to  any 
equity  investment,  any  debt  instrument 
issued  by  the  financial  subsidiary  if  the 
instnmient  qualifies  as  capital  of  the 
subsidiary  under  federal  or  state  law, 
regulation,  or  interpretation  applicable 
to  the  subsidiary. 

Dated:  January  14,  2000. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[FR  Doc.  00-1330  Filed  1-19-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-82-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  AS-350B,  BA,  81,  B2,  C, 
D,  and  D1,  and  AS-355E,  F,  F1,  F2  and 
N  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to 


Aerospatiale  (Societe  Nationals 
Industrielle  Aerospatiale)  (SNIAS)  (now 
known  as  Eurocopter  France)  Model  AS 
350  and  AS  355  series  helicopters  that 
currently  requires  repetitive  inspections 
of  the  main  rotor  head  components,  the 
main  gearbox  (MGB)  suspension  bars, 
and  the  groimd  resonance  prevention 
system  components  at  intervals  not  to 
exceed  400  hours  time-in-service  (TIS). 
This  action  would  require  the  same 
inspections,  but  at  intervals  not  to 
exceed  500  hours  TIS.  This  proposal  is 
prompted  by  reports  of  confusion  and 
mmecessary  costs  associated  with  the 
difference  in  the  current  400  hours  TIS 
inspection  interval  and  the  current 
manufacturer's  master  service 
recommendation  of  500  hours  TIS 
inspection  interval.  The  actions 
specified  by  the  proposed  AD  are      ' 
intended  to  eliminate  confusion  and 
unnecessary  costs  and  to  prevent 
ground  resonance  due  to  reduced 
structural  stifoess,  which  could  lead  to 
failure  of  a  main  rotor  head  or  MGB 
suspension  component  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
March  20,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  98-SW-82- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas.  # 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aerospace  Engineer.  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5490.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  or  comments,  specified 
above,  will  be  c(  nsidered  before  taking 
action  on  the  pr  )posed  rule.  The 
proposals  conta:  ned  in  this  notice  may 
be  changed  in  li  ;ht  of  the  comments 
received. 

Comments  art  specifically  invited  on 
the  overall  regu  atory,  economic, 
environmental,  ind  energy  aspects  of 
the  proposed  ru  e.  All  conmients 
submitted  will  I  e  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Doc  ket  for  examination  by 
interested  perso  is.  A  report 
summarizing  ea  :h  FAA-public  contact 


the  substance  of  this 
filed  in  the  Rules 


concerned  with 
proposal  will  be 
Docket 

Conmienters  fishing  the  FAA  to 
acknowledge  re(  leipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  sjlf-addressed,  stamped 
postcard  on  wh:  ch  the  following 
statement  is  ma^  le:  "Comments  to 
Docket  No.  98-51W-82-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  i  ;ommenter. 


Availability  of  iflPRMs 

Any  person 
NPRM  by  submitting 
FAA.  Office  of 
Southwest  Regi^: 
Docket  No.  98- 
Meacham  Blvd 
Texas  76137. 


obtain  a  copy  of  this 

a  request  to  the 
Regional  Counsel, 
n.  Attention:  Rules 
;;W-82-AD,  2601 
Room  663.  Fort  Worth. 


tie 


ticn 


Discussion 

Following  th( 
emergency  prio  -ity 
1986.  on  March 
AD  86-15-10. 
FR  13233.  Apri 
initial  inspect 
in-service  and 
the  main  rotor 
MOB  suspensioki 
resonance  previ  (nt 
components  at 
300  hours  TIS. 
prompted  by 
head  componeijt 
suspension  bar 
355  helicopters 
vibrations  on 
condition,  if 
in  failure  or  uni 
of  the  main  rotdr 


suspension,  or 
prevention  co 
result  in  failure 
MGB  suspensic  n 
subsequent  losi 
helicopter.  On 
FAA  revised 
February  20. 
actions,  except 
inspections  wefe 
not  to  exceed 


issuance  of  our 

letter  AD  on  July  30, 
3,  1987.  the  FAA  issued 
iimendment  39-5517  (52 
22.  1987).  to  require  an 
within  10  hours  time- 
r  spetitive  inspections  of 
1  lead  components,  the 
bars,  and  the  ground 
ion  system 
ntervals  not  to  exceed 
That  action  was 

reports  of  main  rotor 
damage  and  MGB 
damage  in  Model  AS 
that  exhibited  severe 
proach  or  landing.  That 
corrected,  could  remit 
cceptable  deterioration 

head.  MGB 
^ound  resonance 
n  ponents  which  could 
of  a  main  rotor  head  or 

component,  and 
of  control  of  the 
ebruary  8.  1990,  the 
86-15-10(55  FR5833, 
to  require  the  same 
the  repetitive 
required  at  intervals 
hours  TIS.  That  action 


th  -ee  1 


a  ) 
net 


A3 
1<  90), 


4  30 


was  prompted  by  reports  of  confusion 
and  uimecessary  costs  caused  by  the 
differences  in  inspection  intervals 
between  AD  86-15-10  and  the 
manufacturer's  service  bulletins  that 
were  incorporated  by  reference  into  that 
AD. 

Since  the  issuance  of  that  AD,  no 
further  incidents  have  occurred.  The 
master  maintenance  interval  has  shifted 
fi-om  400  to  500  hours  TIS.  Since  flight 
safety  will  not  be  adversely  impacted, 
and  to  alleviate  any  confusion  between 
the  AD  and  the  master  maintenance 
interval,  the  FAA  proposes  to  revise  the 
AD  to  match  the  master  maintenance 
interval. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Direction 
Generale  De  L'Aviation  Civile  (DGAC) 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
AS-350B,  BA,  Bl.  B2,  C,  D,  and  Dl,  and 
AS-355E,  F,  Fl,  F2  hehcopters  of  the 
same  type  design,  the  proposed  AD 
would  revise  AD  86-15-10  Rl  to  require 
repetitive  inspections  of  the  main  rotor 
head  components,  the  MGB  suspension 
bars,  and  the  ground  resonance 
prevention  system  components  at 
intervals  not  to  exceed  500  hours  TIS. 

The  FAA  has  determined  that  this 
regulation  is  relieving  in  nature  and 
imposes  no  additional  costs  or 
regulatory  burden  on  any  person. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  nationcd  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
'  ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40114.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5517  (52  FR 
13233,  April  22,  1987)  and  Amendment 
39-6515  (55  FR  5833,  February  20, 
1990),  and  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

Eurocopter  France:  Docket  No.  98-SW-82- 
AD.  Revises  AD  86-15-10,  Amendment 
39-5517  and  AD  86-15-10  Rl, 
Amendment  39-6515. 
Applicability:  Model  AS-350B,  BA,  Bl,  B2, 
C,  D.  and  Dl,  and  AS-355E,  F,  Fl,  F2 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configiu-ation 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification,' 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ground  resonance  due  to 
reduced  structural  stiffness,  which  could 
lead  to  failure  of  a  main  rotor  head  or  main 
gearbox  (MBG)  suspension  component  and 
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subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS): 

(1)  For  Model  AS-350B.  BA,  Bl,  B2,  C,  D, 
and  Dl  helicopters,  inspect  the  main  rotor 
head  components,  the  MGB  suspension  bars 
(struts),  and  the  landing  gear  ground 
resonance  prevention  components  (aft  spring 
blades  and  hydraulic  shock  absorbers)  in 
accordance  with  paragraph  CC.3  of 
Aerospatiale  Service  Bulletin  (SB)  No.  01.17a 
(not  dated). 

(2)  For  Model  AS-355E,  F,  Fl,  F2 
helicopters,  inspect  the  main  rotor  head 
components,  the  MGB  suspension  bars 
(struts),  and  the  landing  gear  ground 
resonance  prevention  components  (aft  spring 
blades  and  hydraulic  shock  absorbers)  in 
accordance  with  paragraph  CC.3  of  SB  No. 
01.14a  (not  dated). 

(b)  Rework  or  replace  damaged 
components  in  accordance  with  SB  No. 
01.17a  or  SB  No.  01.14a,  as  applicable. 

(c)  Repeat  the  inspections  and  rework 
required  by  paragraphs  (a)  and  (b)  of  this  AD 
at  intervals  not  to  exceed  500  hours  TIS. 

(d)  If  the  helicopter  is  subjected  to  a  hard 
landing  or  to  high  surface  winds,  when 
parked  without  effective  tiedown  straps 
installed,  repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  for  the  main  rotor 
head  star  arms  and  the  MGB  suspension  bars 
before  further  flight. 

(e)  In  the  event  of  a  landing  which  exhibits 
abnormal  self-sustained  dynamic  vibrations 
(ground  resonance  type  vibrations),  repeat  all 
the  inspections  contained  in  paragraph  (a)  of 
this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Regulations  Group,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  January  11, 
2000. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-1370  Filed  1-19-00;  8:45  am] 

BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  206 

RIN  1010-AC09 

Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases;  Correction 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice;  correction. 

summary:  On  December  30. 1999,  MMS 
published  a  "Further  supplementary 
proposed  rule"  (64  FR  73820) 
concerning  the  valuation  for  royalty 
purposes  of  crude  oil  produced  from 
Federal  leases.  This  notice  corrects  the 
email  address  for  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff;  telephone,  (303) 
2313432;  FAX.  (303)  2313385;  email, 
David.Guzy@mms.gov;  mailing  address. 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021.  Denver.  Colorado  802250165. 

Correction 

In  the  Federal  Register  of  December 
30,  1999,  in  FR  Doc.  9933613,  page 
73838,  column  2,  the  first  sentence  is 
revised  to  read: 

You  may  also  comment  via  the 
Internet  to  RMP.comments@mms.gov. 

Dated:  January  13,  2000. 

R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  00-1^257  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  DEFENSE 
Defense  Logistics  Agency 

32  CFR  Part  323 

[Defense  Logistics  Agency  Reg.  5400.21] 

Defense  Logistics  Agency  Privacy 
Program 

AGENCY:  Defense  Logistics  Agency.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  exempt  a  system  of  records 
(S500.30  CAAS,  Incident  Investigation/ 
Police  Inquiry  Files)  from  certain 
provisions  of  the  Privacy  Act.  The 
exemptions  are  intended  to  increase  the 
value  of  the  system  of  records  for  law 
enforcement  purposes,  to  comply  w^ith 


prohibitions  against  the  disclosiu^  of 
certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 
DATES:  Comments  must  be  received  on 
or  before  March  20,  2000,  to  be 
considered  by  this  agency. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  ATTN:  CAAR.  8725  John  J. 
Kingman  Road,  Suite  2533.  Fort  Belvoir, 
VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866,  Regulatory  Planning  and 
Review' 

It  has  been  determined  that  32  CFR 
part  323  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  to  the 
economy  of  $100  million  or  more;  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  Dudgetjiry 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354,  'Regulatory 
FlexibUity  Act'  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Public  Law  96-511,  'Paperwork 
Reduction  Act'  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  subjects  in  32  CFR  part  323 

Privacy. 

Accordingly,  32  CFR  part  323  is 
proposed  to  be  amended  as  follows: 

PART  323— DEFENSE  LOGISTICS 
AGENCY  PRIVACY  PROGRAM 

1.  The  authority  citation  for  32  CFR 
Part  323  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579.  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Appendix  H  to  Part  323  is  proposed 
to  be  amended  by  adding  paragraph  f.  as 
follows: 
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3.  Appendix 
Exemption 


i  to  Part  323-DLA 
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Investigal  ory  material  compiled 
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5  U.S.C.  552a(k)(2)  and 
subsectibns  (c)(3).  (d)(1)  through 
(4)(G).  (H).  and  (I),  and 
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nake 


From  subsection  (c)(3) 
access  to  the 
each  disclosure  as 
Privacy  Act.  including 
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the  identity  of  the 
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would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  law  enforcement  purposes 
and  is  exempt  from  the  access 
provisions  of  subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  ciurently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  DLA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

Dated:  January  13,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  00-1315  Filed  1-20-00;  8:45  am) 
BILLING  CODE  5001-10-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[NE  071 -1071b;  FRL-6521-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Programs,  and  Approval 
Under  Section  112(1);  State  of 
Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Nebraska  on  February  5.  1999.  This 
revision  consists  of  updates  to  Title 
129 — Nebraska  Air  Quality  Regulations. 
Chapters  1.  2.  5.  6.  7.  8.  10,  17,  22.  25. 
34.  35.  41.  and  Appendix  II.  The  state 
also  requested  that  EPA  approve 
revisions  adopted  by  the  Lincoln- 
Lancaster  County  Health  Department,- 
Lincoln.  Nebraska,  and  the  city  of 
Omaha  in  rulemaking  actions  taken  by 
them  in  1998.  Approval  of  this  SIP 
revision  will  make  these  rule  revisions 
Federally  enforceable.  EPA  is  also 
approving  revisions  to  the  agency's  part 
70  operating  permits  programs. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationede  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  conunents  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  22,  2000. 

ADDRESSES:  Comments  may  be  mailed 
to  Wayne  A.  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  December  14,  1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 
[FR  Doc.  00-619  Filed  1-19-00;  8:45  am] 

BILLIING  CODE  6560-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AI>-FRL-6523-9] 
RIN  2060-AH81 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Lealts 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  April  22, 1994  and  June  6, 
1994,  the  EPA  issued  the  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks."  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON.  Today's  action  proposes 
amendments  to  the  definition  of  the 
term  "process  vent"  and  proposes  to 
add  procediu'es  for  identifying  "process 
vents"  in  order  to  ensxire  consistent 
interpretation  of  the  term.  The  EPA  is 
also  proposing  revisions  to  several 
provisions  to  the  rule  to  reflect  the 
terminology  used  in  the  revised 
definition  of  process  vent.  These 
changes  are  being  proposed  to  reduce 
the  burden  associated  with  developing 
operating  permits  for  facilities  subject  to 
the  rule.  Today's  action  also  proposes  to 
add  provisions  to  allow  off-site  control 
of  process  vent  emissions  and  to  add 
provisions  for  establishing  a  new 
compliance  date  imder  certain 
circumstances.  The  EPA  is  also 
proposing  to  add  to  appendix  C  of  part 
63  another  procedure  for  use  in 
determining  compliance  with 


wastewater  treatment  requirements.  The 
EPA  is  also  proposing  corrections  and 
clarifications  to  other  provisions  of  the 
rule  to  ensure  that  the  rule  is 
implemented  as  intended. 

These  proposed  amendments  to  the 
rule  will  not  change  the  basic  control 
requirements  of  the  rule  or  the  level  of 
health  protection  it  provides.  The  rule 
requires  new  and  existing  major  sources 
to  control  emissions  of  hazardous  air 
pollutants  to  the  level  reflecting 
application  of  the  maximum  achievable 
control  technology. 

DATES:  Comments  must  be  received  on 
or  before  February  22,  2000,  unless  a 
hearing  is  requested  by  January  31, 
2000.  If  a  hearing  is  requested,  you  must 
submit  your  comments  on  or  before 
March  6,  2000. 

ADDRESSES:  Address  your  comments  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention 
Docket  Number  A-90-19  (see  docket 
section  below).  Room  M-1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460.  If 
possible,  please  submit  two  copies  of 
yoiu'  written  comments.  You  may  also 
submit  comments  electronically  in 
WordPerfect®  version  5.1,  6.1,  or  Corel 
8  file  format  (or  ASCII)  by  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov. 

Public  Hearing.  If  a  public  hearing  is 
held,  EPA  will  hold  the  hearing  at  the 
EPA's  Office  of  Administration 
Auditorium,  Research  Triangle  Park, 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Janet  Eck,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
7946. 

Docket.  Docket  No.  A-90-19  contains 
the  supporting  information  for  the 
original  NESHAP  and  this  action.  You 
may  inspect  this  docket  and  copy 
materials  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday.  The 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  is  located  at 


Waterside  Mall,  Room  M-1500,  first 
floor,  401  M  Street,  SW,  Washington, 
DC  20460.  The  telephone  number  for 
the  Air  Docket  and  Information  Center 
is  (202)  260-7548  or  260-7549.  You 
may  have  to  pay  a  reasonable  fee  for 
copying  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Janet  S.  Meyer,  Coatings  and  Consumer 
Products  Group,  at  (919)  541-5254 
(meyer.jan@epamail.epa.gov).  The 
maihng  address  for  the  contact  is 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  file  of  the 
information  considered  by  the  EPA  in 
the  development  of  this  rulemaking. 
The  docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  except  for  certain 
interagency  documents,  will  serve  as  the 
record  for  judicial  review.  (See  the  Act 
section  307(d)(7)(A).) 

Electronic  Comments.  If  you  submit 
comments  by  e-mail,  your  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  You  may 
also  submit  comments  on  a  diskette  in 
WordPerfect®  version  5.1,  6.1,  or  Corel 
8  file  format  (or  ASCII).  You  must 
identify  the  docket  number  A-90-19  at 
the  beginning  of  your  comments.  You 
should  not  submit  confidential  business 
information  (CBI)  through  e-mail.  You 
may  file  electronic  comments  online  at 
many  Federal  depository  libraries. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 

Examples  of  regulated  entitles 

Industry  

Synthetic  organic  chemical  manufacturing  Industry  (SOCMI)  units,  e.g.,  producers  of  benzene, 
toluene,  or  any  other  chemical  listed  In  table  1  of  40  CFR  part  63,  subpart  F. 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action.  This 
action  is  expected  to  be  of  interest  to 
owners  and  operators  subject  to  this  rule 
who  have  process  vents  that  may  be 


affected  by  these  rule  amendments  and 
to  those  owners  or  operators  who  are 
sending  vent  streams  (gas  streams)  to 
another  facility  for  disposal.  Entities 
potentially  regulated  by  the  HON  are 
those  which  produce  as  primary 
intended  products  any  of  the  chemicals 
hsted  in  table  1  of  40  CFR  part  63, 


subpart  F  and  are  located  at  facilities 
that  are  major  sources  as  defined  in 
section  112  of  the  Clean  Air  Act  (Act). 
Potentially  regulated  entities  generally 
are  companies  that  manufactiire 
industrial  organic  chemicals  and  cyclic 
organic  crude  and  intermediates.  To 
determine  whether  your  facility  is 
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regulated  by  th  s  action,  you  should 
carefully  exami  ne  all  of  the  applicability 
criteria  in  40  C!  K.  63.100.  If  you  have 
questions  regar^  ling  the  applicability  of 
this  action  to  a  jarticular  entity,  consult 
Janet  Meyer  (See  FOR  FURTHER 
INFORMATION  CONTACT). 

Outline.  The  information  presented  in 
the  preamble  is  organized  as  follows: 

I.  Background  on  the  Rule 

II.  Proposed  Proc  ;s.s  Vent  Changes 

A.  Process  Vent  [  lefinition  and  Identification 
of  Gas  Strear  is  that  Meet  the  Definition 

B.  Reporting  Req  lirements  Associated  with 
Proposed  Ch  mge  to  the  Definition  of 
Process  Vent 

C.  Miscellaneous  Conforming  Edits 

III.  Off-Site  Conti  a\  or  On-Site  Third  Party 
Control  of  Pi  3cess  Vent  Emissions 

rv.  Compliance  J  chedules 

V.  Miscellaneous  Corrections  and 
Clarification ; 

A.  Subpart  F 

B.  Subpart  G 

C.  Clarification  o  '  Compliance  Demonstration 

Requiremeni  s  for  Flares 

D.  Appendix  C  t(  Part  63 

VI.  Administrati  e  Requirements 

A.  Executive  Ore  er  12866:  Regulatory 
Planning  ani   Review 

B.  Executive  Ord  sr  13084:  Consultation  and 
Coordinatioi  i  with  Indian  Tribal 
Government  ■ 

C.  Executive  Ore  er  13045:  Protection  of 
Children  fro  n  Environmental  Health 
Risks  and  S<  fety  Risks 

D.  Executive  Ore  er  13132  on  Federalism 

E.  Unfunded  Ma  idates  Reform  Act 

F.  Regulatory  Fl(  xibility/Small  Business 
Regulatory  I  nforcement  Fairness  Act  of 
1996 

G.  Paperwork  Re  duction  Act 
H.  National  Tecl  nology  Transfer  and 

Advanceme  it  Act 

on  the  Rule 

1994  (59  FR  19402),  and 


(we)  publishec 


I.  Background 

On  April  22 J 
June  6,  1994  (59  FR  29196).  the  EPA 


in  the  Federal  Register 


the  NESHAP  f(  ir  the  synthetic  organic 
ifacturing  industry 
or  several  other  processes 
subject  to  the  ( quipment  leaks  portion 
of  the  rule.  Th  tse  regulations  were 

i  subparts  F.  G,  H,  and  I 
63,  and  are  commonly 
referred  to  as  t  le  hazardous  organic 
NESHAP.  or  tl  e  HON.  We  have 
published  sev(  xal  amendments  to  clarify 
i  of  the  rule  since  the 
Federal  Register 
publication  of  the  rule.  See  the 
following  Federal  Register  documents 
for  more  infor  nation:  September  20, 
1994  (59  FR  41 1175);  October  24.  1994 
(59  FR  53359)  October  28,  1994  (59  FR 
54131);  Januai  y  27,  1995  (60  FR  5321); 


April  10,  1995 


1995  (60  FR  1  1026);  December  12,  1995 


(60  FR  63624) 
7716);  June  2C 


(60  FR  18020);  April  10, 


February  29,  1996  (61  FR 
1996(61  FR  31435); 


August  26,  19  »6  (61  FR  43698); 


December  5,  1996  (61  FR  64571); 
January  17,  1997  (62  FR  2721);  August 
22,  1997  (62  FR  44608);  and  December 
9,  1998  (63  FR  67787). 

In  June  1994,  the  Chemical 
Manufacturers  Association  (CMA)  and 
Dow  Chemical  Company  (Dow)  filed 
petitions  for  review  of  the  promidgated 
rule  in  the  U.S.  Court  of  Appeals  for  the 
District  of  Colimibia  Circuit,  Chemical 
Manufacturers  Association  v.  EPA,  94- 
1463  and  94-1464  (D.C.  Cir.)  and  Dow 
Chemical  Company  v.  EPA,  94-1465 
(D.C.  Cir).  The  petitioners  raised  over  75 
technical  issues  on  the  rule's  structure 
and  applicability.  The  petitioners  raised 
issues  regarding  details  of  the  technical 
requirements,  drafting  clarity,  and 
structural  errors  in  the  drafting  of 
certain  sections  of  the  rule.  On  August 
26, 1996,  we  proposed  clarifying  and 
correcting  amendments  to  subparts  F,  G, 
H,  and  I  of  part  63  to  address  the  issues 
raised  by  CMA  and  Dow  on  the  April 
1994  rule.  On  December  5,  1996  and 
January  17, 1997,  we  took  final  action 
on  the  amendments  proposed  on  August 
26,  1996.  On  August  22,  1997,  we 
proposed  corrections  to  the  definition  of 
"enhanced  biological  treatment  systems 
or  enhanced  biological  treatment 
process"  and  conforming  edits  to 
appendix  C  of  part  63  to  reflect  these 
changes  to  the  definition.  On  December 
9,  1998,  we  took  final  action  on  the 
amendments  proposed  on  August  22, 
1997. 

-  n.  Proposed  Process  Vent  Changes 

A.  Process  Vent  Definition  and 
Identification  of  Gas  Streams  that  Meet 
the  Definition 

In  today's  amendments,  we  are 
proposing  to:  (1)  revise  the  definition  of 
the  term  "process  vent";  and  (2)  add  a 
new  section  63.107  to  subpart  F  to 
provide  instructions  for  identifying  gas 
streams  that  meet  the  definition  of  the 
term  "process  vent."  These  proposed 
changes  are  intended  to  make  it  easier 
to  implement  the  rule  and  to  ensure 
consistent  interpretation  of  the  term 
"process  vent."  We  expect  the  proposed 
changes  to  reduce  the  burden  associated 
with  permitting  facilities  under  the 
Operating  Permit  Program  while 
maintaining  the  intended  applicability 
of  the  rule. 

Currently,  the  rule  defines  a  "process 

vent"  as: 

*  *  *  a  gas  strefim  containing  greater  than 
0.005  weight  percent  total  organic  hazardous 
air  pollutants  that  is  continuously  discharged 
during  operation  of  the  unit  from  an  air 
oxidation  reactor,  other  reactor,  or 
distillation  unit  (as  defined  in  this  section) 
within  a  chemical  manufacturing  process 
unit  that  meets  all  applicability  criteria 
specified  in  §  63.100(b)(1)  through  (b)(3)  of 


this  subpart.  Process  vents  are  gas  streams 
that  are  discharged  to  the  atmosphere  (with 
or  without  passing  through  a  control  device) 
either  directly  or  after  passing  through  one  or 
more  recovery  devices.  Process  vents  exclude 
relief  valve  discharges,  gaseous  streams 
routed  to  a  fuel  gas  system(s),  and  leaks  from 
equipment  regulated  under  subpart  H  of  this 
part. 

Our  intent  in  this  definition  is  to  define 
a  "process  vent"  from  its  point  of 
origination  within  a  chemical 
manufacturing  process  unit — "fi-om  an 
air  oxidation  reactor,  other  reactor,  or 
distillation  unit" — to  where  it  is 
ultimately  discharged  to  the 
atmosphere.  Once  a  process  vent  is 
identified  under  the  HON,  applicabiUty 
of  control  requirements  to  the  gas 
stream  is  determined  after  the  last 
recovery  device  (if  any  recovery  devices 
are  present)  but  prior  to  the  inlet  of  any 
control  device  that  is  present  and  prior 
to  release  to  the  atmosphere.  The 
objective  of  this  approach  is  to  ensure 
that  applicability  of  the  rule  remains 
with  the  operation  creating  the  gas 
stream. 

In  recent  months,  industry 
representatives  have  stated  that  they 
understand  the  definition  to  define  a 
process  vent  as  the  discharge  point  to 
the  atmosphere.  These  industry 
representatives  have  raised  concerns 
that  our  interpretation  of  the  definition 
would  significantly  alter  the 
information  that  must  be  submitted  as 
part  of  an  operating  permit  application 
and  included  in  an  operating  permit. 
Specifically,  industry  representatives 
have  expressed  concerns  that  because  a 
process  vent  is  an  "emission  point,"  the 
operating  permit  rule  would  require 
submittal  of  information  on  all  gas 
streams  originating  from  HON  process 
imits  and  all  processes  receiving  these 
gas  streams.  Because  HON  process  imits 
frequently  send  gas  streams  to 
numerous  other  process  units 
throughout  a  plant  site,  they  have 
argued  that  it  would  be  very 
burdensome  to  provide  information  on 
every  gas  stream  originating  from  a  HON 
process  unit.  Industry  representatives 
have  also  questioned  whether  this 
language  could  result  in  some  people 
classifying  process  equipment  (such  as 
downstream  distillation  units  and 
reactors)  as  control  equipment. 

We  considered  the  implementation 
issues  associated  with  the  existing 
definiiion  of  "process  vent"  and 
concluded  that  a  new  approach  toward 
identification  of  gas  streams  subject  to 
the  control  requirements  would  be 
appropriate.  This  approach  consists  of: 
(1)  Defining  a  process  vent  as  a 
discharge  point  instead  of  as  a  gas 
stream;  (2)  adding  a  section  to  subpart 
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F  to  ennumerate  characteristics  of  gas 
streams  that  when  discharged  would  be 
subject  to  the  process  vent  provisions; 
and  (3)  adding  additional  reporting 
requirements  to  §  63.151  and  §  63.152  to 
ensure  that  the  point  of  origination  of  a 
gas  stream  is  identified  as  well  as  the 
point  of  discharge.  This  group  of 
amendments  is  expected  to  achieve  the 
outcome  that  was  origincJly  intended 
while  addressing  implementation 
problems. 

1 .  New  Definition  of  Process  Vent 

We  are  proposing  to  revise  the 
definition  of  "process  vent"  to  read: 

*   *   *  the  point  of  discharge  to  the 
atmosphere  (or  the  point  of  entry  into  a 
control  device,  if  any)  of  a  gas  stream  if  the 
gas  stream  has  the  characteristics  specified  in 
§  63.107ft))  through  (h)  of  this  subpart  or 
meets  the  criteria  specified  in  §63.107(i)  of 
this  subpart.  For  purposes  of  §§63.113 
through  63.118,  all  references  to  the 
characteristics  of  a  process  vent  (e.g.,  flow 
rate,  total  HAP  concentration,  or  TRE  index 
value)  shall  mean  the  characteristics  of  the 
gas  stream. 

Under  this  definition,  the  emission 
points  that  would  be  identified  as 
process  vents  in  the  permit  application 
and  the  operating  permit  would  be  the 
points  of  discharge  to  the  atmosphere  of 
a  gas  stream  (meeting  certain  criteria) 
created  by  a  HON  chemical 
manufacturing  process  imit. 

2.  Section  63.107— Identification  of 
Process  Vents 

We  are  proposing  to  add  a  new 
section,  §  63.107,  to  subpart  F  to  specify 
the  characteristics  that  distinquish  those 
gas  streams  that  were  intended  to  be 
regulated  as  process  vents  firom  gas 
streams  that  were  never  intended  to  be 
regulated  as  process  vents.  In  order  to 
do  this,  we  have  identified:  (1)  Those 
characteristics  that  a  gas  stream  must 
have  in  order  for  the  discharge  to  be 
subject  to  the  process  vent  provisions; 
(2)  those  characteristics  that  would 
exclude  a  gas  stream  from  such 
applicability;  and  (3)  criteria  for 
prevention  of  circumvention.  We  do  not 
intend  for  proposed  §  63.107  to  impose 
any  recordkeeping  requirement  for  the 
determination  of  process  vents 
associated  with  chemical  manufacturing 
process  units  subject  to  the  HON.  Our 
intent  is  for  this  section  to  ennumerate 
the  characteristics  of  gas  streams  that  on 
ultimate  discharge  would  be  regulated 
as  a  process  vent. 

Characteristics  of  Process  Vents. 
Proposed  §  63.107  specifies  that  the  gas 
stream  must  originate  from  an  air 
oxidation  reactor,  distillation  unit,  or 
other  reactor.  This  proposed  section 
includes  the  same  flow  and 


concentration  criteria  used  in  the 
existing  definition  of  process  vent. 
Paragraphs  (b)  through  (g)  of  this 
proposed  section  also  provide  a  more 
complete  description  of  the  flow 
characteristics  of  the  gas  stream  than  is 
currently  provided  by  the  definition. 
These  paragraphs  address  the  flow 
characteristics  of  the  gas  stream,  the 
maimer  of  discharge  of  the  gas  stream, 
and  the  location  of  discharge  of  the  gas 
stream. 

Exclusions  from  the  process  vent 
definition.  The  proposed  §  63.107  also 
specifies  gas  streams  that  on  ultimate 
discharge  would  not  be  subject  to  the 
process  vent  provisions  of  the  rule. 
These  exclusions  are  listed  in  proposed 
paragraph  (h).  They  include  items 
previously  excluded  fi-om  the  definition 
such  as  relief  valve  discharges  and  gas 
streams  routed  to  fuel  gas  systems.  We 
have  also  included  in  paragraph  (h)  an 
exclusion  for  productive  uses  of  gas 
streams  and  an  exclusion  for  gas  streams 
that  are  regulated  under  other  sections 
of  the  rule. 

In  paragraph  (h)(5),  we  have  provided 
that  if  a  gas  stream  is  sent  to  another 
process  for  reaction  or  other  productive 
use  in  another  process,  it  is  not 
considered  to  be  a  gas  stream  which 
would  be  subject  to  the  HON  control 
requirements.  In  such  cases,  the  control 
requirements  would  be  determined  with 
respect  to  the  process  that  ultimately 
discharges  the  gas  stream  to  the 
atmosphere.  For  example,  if  a  HON 
process  imit  sends  a  gas  stream 
containing  butadiene  to  a  process  unit 
producing  polybutadiene  rubber,  the  gas 
stream  would  be  subject  to  requirements 
of  40  CFR  part  63,  subpart  U  (Group  I 
Polymers  and  Resins)  assiuning  that 
other  applicability  criteria  for  that  rule 
cire  met. 

Paragraph  (h)(6)  provides  that  gas 
streams  that  are  transferred  for  fuel 
value  are  also  not  considered  to  be 
process  vents.  In  this  case,  the  gas 
stream  is  being  used  as,  or  with,  primary 
fuel  for  process  heaters  or  other 
combustion  devices  and  as  such  will  be 
efficiently  combusted. 

Also,  to  avoid  potential 
misimderstandings,  we  are  clarifying 
that  the  following  gas  streams  are  not 
considered  process  vents  at  the 
discharge  point:  (1)  Gas  streams 
discharged  to  the  atmosphere  from 
control  devices  subject  to  §63.113,  (2) 
gas  streams  from  storage  vessels,  (3)  gas 
streams  from  transfer  operations,  (4)  gas 
streams  from  waste  management  units, 
and  (5)  gas  streams  from  process 
analyzers.  These  gas  streams  were  not 
intended  to  be  addressed  by  the  process 
vent  requirements  of  the  rule.  These  gas 
streams  are  being  explicitly  excluded  in 


this  proposed  approach  to  remove  any 
potential  ambiguity  concerning 
applicability  of  the  process  vent 
requirements. 

Activities  of  concern.  We  are  also 
proposing  to  add  a  new  paragraph 
§63.107(1),  which  lists  certain  activities 
of  concern  to  the  EPA.  The  listed 
activities  are  similar  to  (and  if  not  listed 
in  paragraph  (i),  might  have  been 
mistaken  for)  certain  productive  uses 
that  are  excluded  from  the  definition  of 
"process  vent."  To  avoid  possible 
misunderstandings,  paragraph  (i) 
provides  that  the  listed  activities  do  not 
avoid  the  "process  vent"  requirements 
of  subpart  G.  In  other  words,  if  there 
would  have  been  a  process  vent  in  the 
absence  of  these  activities,  there  is  still 
a  process  vent. 

For  example,  streams  that  change 
from  the  gas  phase  to  the  liquid  phase 
are  normally  not  subject  to  "process 
vent"  requirements.  However,  it  may  be 
possible  for  an  owner  or  operator  to 
temporarily  liquefy  a  gas  stream  without 
a  valid  process  pmpose  simply  to  avoid 
classifying  the  emission  point  as  a 
process  vent.  The  proposed  paragraph 
(i)  specifies  that,  in  such  a  case,  the 
emission  point  is  still  a  process  vent. 

As  a  second  example,  gas  streams  are 
often  routed,  for  a  valid  process 
purpose,  through  o\her  process 
equipment  before  discharge.  In  such 
cases,  although  some  standards  under 
part  63  may  classify  the  emissions  from 
other  process  equipment  as  "process 
vent"  emissions,  the  HON  does  not. 
However,  we  are  concerned  that  an 
owner  or  operator  might  route  a  gas 
stream  to  a  piece  of  equipment,  such  as 
a  storage  vessel,  without  a  valid  process 
purpose  simply  to  avoid  having  the 
process  vent  requirements  apply. 
Paragraph  (i)  provides  that  any  routing 
of  a  gas  stream  through  equipment 
without  a  process  purpose  does  not 
avoid  the  "process  vent"  requirements. 
In  this  regard,  we  also  wish  to  clarify 
that  for  purposes  of  paragraph  (i), 
providing  inert  "padding"  for  a  storage 
vessel  is  not  considered  to  be  a  process 
purpose. 

As  a  third  example,  gas  streams  that 
are  used  as  fuels  are  normally  not 
subject  to  the  "process  vent" 
requirements  of  the  HON.  However,  we 
are  concerned  that  an  owner  or  operator 
might  interpret  this  to  allow  routing  a 
gas  stream  to  a  substandard  flare  or 
incinerator  (one  that  was  not  designed 
to  achieve  the  destruction  efficiency 
required  by  subpart  G)  and  saying  the 
stream  is  not  a  process  vent.  Regardless 
of  whether  combustion  of  the  gas  stream 
in  a  substandard  flare  or  incinerator  is 
a  fuel  use,  it  is  also  a  form  of  emission 
control  that  does  not  comply  with  the 
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are:  (1)  To  monitor  any  bypass  line  for 
potential  by-passes  that  could  divert  the 
gas  stream  to  the  atmosphere  instead  of 
monitoring  for  diversions  from  a  control 
device;  and  (2)  to  specify  that  this 
obligation  applies  between  the  origin  of 
the  gas  stream  and  the  point  where  the 
gas  stream  reaches  the  process  vent. 
These  changes  are  a  necessary  part  of 
the  revised  approach  toward  definition 
of  a  process  vent. 

•  Revisions  to  several  paragraphs  in 
§63.115  and  §63.116  and  to 

§  63.117(a)(6),  §  63.117(a)(8),  and 
§  63.118(e)(1)  to  use  the  term  "vent 
stream"  instead  of  "process  vent 
stream."  This  change  is  being  proposed 
because  the  gas  stream  is  not  a  process 
vent  and  to  use  a  defined  term. 

•  Revisions  to  §63.117,  paragraph  (a) 
introductory  text  to  refer  to  the  defined 
term  "Group  1  process  vents"  instead  of 
"Group  1  process  vent  streams." 

•  Revision  of  paragraph  (a)(4)(iv)  of 
§63.117  to  refer  to  "vent  streams 
introduced  with  combustion  air 

*   *   *   "  This  revision  is  being  proposed 
to  reflect  the  proposed  change  in 
terminology. 

III.  Off-Site  Control  or  On-Site  Third 
Party  Control  of  Process  Vent  Emissions 

Today's  proposed  amendments 
include  provisions  to  address  the 
transfer  off-site  or  to  a  third  party  on- 
site  for  disposal  gas  streams  that  have 
the  characteristics  of  a  process  vent 
(specified  in  proposed  §  63.107(b) 
through  (h))  or  meet  the  criteria  in 
proposed  §  63.107(i)  and  that  have  the     . 
characteristics  of  Group  1  process  vents. 
We  would  add  these  proposed 
amendments  to  40  CFR  63.113  as  a  new 
paragraph  (i).  Presently,  the  rule  does 
not  address  situations  where  a  gas 
stream  is  sent  to  another  facility  or  a 
third  party  for  disposal.  Consequently, 
there  is  some  ambiguity  concerning  who 
is  responsible  for  compliance  activities. 
We  are  proposing  to  add  these 
provisions  to  address  this  oversight  in 
the  original  drafting  of  the  rule. 

The  proposed  provisions  to  allow  off- 
site  or  on-site  third  party  control  would 
require  the  owner/operator  transferring 
the  gas  stream  to  comply  with  the 
provisions  specified  in  40  CFR 
63.114(d)  prior  to  transfer.  The  owner  or 
operator  may  not  transfer  the  gas  stream 
unless  the  transferee  has  submitted  to 
EPA  a  written  certification  that  the 
transferee  will  manage  and  control,  in 
accordance  with  subpart  G,  any  gas 
streams  that  meet  the  characteristics  of 
a  Group  1  process  vent  at  the  point  of 
transfer  that  were  received  from  a 
source  subject  to  the  requirements  of 
subparts  F  and  G.  The  proposed 
provisions  require  the  owner  or  operator 


to  notify  the  third  party  that  the  gas 
stream  has  to  be  handled  and  controlled 
in  accordance  with  the  requirements  of 
the  rule. 

The  proposed  provisions  would 
require  that  statements  of  compliance 
with  the  rule  by  a  third  party  need  only 
be  submitted  to  EPA;  the  provisions  do 
not  contain  or  envision  any  requirement 
that  EPA  approve  the  written  statements 
before  transfers  of  such  gas  streams  to 
off-site  facilities  are  permitted.  The 
proposed  provisions  provide,  however, 
that  EPA  may  take  enforcement  action 
against  the  transferee  in  the  event  that 
the  transferee  violates  the  pertinent 
HON  process  vent  provisions. 

We  are  proposing  to  clarify  this 
compliance  approach  in  recognition  that 
in  some  instances  gas  streams  subject  to 
the  HON  process  vent  provisions  are 
now  being  sent  to  another  facility  or  a 
third  party  for  disposal.  We  are  doing 
this  to  provide  a  means  to  allow 
transfers  of  control  responsibility 
without  imposing  liability  for  actions  of 
another  party  on  the  owner  or  operator 
of  the  HON  source. 

*  Definition  of  point  of  transfer.  We  are 
also  proposing  to  add  a  definition  of 
"point  of  transfer"  to  subpart  G.  This 
proposed  definition  is  used  to  specify 
the  location  where  the  applicability  of 
control  requirements  is  determined  (i.e., 
where  the  total  resource  effectiveness 
(TRE)  index  value  is  determined)  in 
situations  where  a  gas  stream  is  sent  to 
a  third  party  for  disposal.  This  term  is 
used  in  the  proposed  provisions  for  off- 
site  control  or  on-site  control  not  owned 
or  operated  by  the  source  (§  63.113(i)). 

Reporting  requirements  associated 
with  off-site  or  third  party  treatment 
option.  Today's  proposed  action  also 
includes  proposed  amendments  to 
§63.152  ^)(6)  and  (c)(4)(iv),  and  adds  a 
paragraph  {d)(4)  to  require  reporting  of 
the  name  and  location  of  the  transferee, 
the  identification  of  the  Group  1  process 
vent,  and  changes  in  the  identity  of  the 
transferee.  These  reports  are  necessary 
to  permit  effective  enforcement  of  the 
proposed  provisions  in  §63.113(1)  for 
third  party  disposal  of  gas  streams. 

rV.  Compliance  Schedules 

We  are  proposing  to  amend  §  63.100 
by  adding  a  paragraph  (q)  to  allow 
establishment  of  site-specific 
compliance  dates  under  three 
circumstances.  The  first  circumstance 
concerns  situations  where  the  transferee 
does  not  elect  to  submit  a  certification 
and  ceases  to  accept  the  gas  stream  for 
disposal.  The  second  circumstance 
concerns  situations  where  the  transferee 
had  previously  submitted  a  written 
certification  and  later  revokes  the 
written  certification.  The  third 
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circumstance  applies  to  cases  where  the 
inability  to  meet  the  applicable 
compliance  date  arises  due  to  today's 
proposed  amendments  and  is  not  one  of 
the  previously  described  situations. 
For  all  three  of  these  requests,  the 
owner  or  operator  must  submit  a 
proposed  compliance  schedule  and  a 
justification  for  the  time  requested.  For 
cases  where  the  need  for  additional  time 
to  comply  with  the  rule  arose  solely  due 
to  today's  proposed  amendments,  the 
owner  or  operator  must  also  submit  an 
explanation  of  why  they  need  a  new 
compliance  date  in  addition  to  the 
previously  mentioned  proposed 
compliance  schedule  and  justification. 
In  addition,  for  cases  when  the 
transferee  revokes  the  certification,  the 
owner  or  operator  must  adso  submit  an 
explanation  of  why  they  need  a  new 
compliance  date  and  a  description  of 
the  measures  that  will  be  taken  to 
minimize  excess  emissions  until  the 
new  compliance  date.  In  your 
description  of  measures  to  minimize 
emissions,  you  must  include  a  schedule 
when  each  measure  will  be  first 
implemented  and  how  and  to  what 
extent  the  measure  will  reduce 
emissions.  For  the  last  two  cases,  we 
would  review  the  request  for  the 
compliance  extension  for  the  right  to 
have  additional  time  as  well  as  the 
actual  length  of  the  compliance 
extension.  In  the  first  case,  we  would 
review  only  the  length  of  compliance 
extension  requested. 

We  are  proposing  these  amendments 
in  recognition  that  the  provisions 
concerning  third  party  control  of  gas 
streams  sent  for  disposal  are  potentially 
imposing  new  requirements.  We  are 
proposing  to  address  these  compliance 
timing  issues  through  review  of 
individual  requests  since  the  time 
required  for  sources  to  comply  with 
these  new  provisions  will  depend  on 
site-specific  factors.  The  proposed 
requirement  for  mitigating  measiu-es  to 
reduce  emissions  for  situations  where 
the  transferee  revokes  certification  is 
intended  to  ensure  that  all  reasonable 
t  measures  are  taken  to  ensure  that 
emissions  are  not  increased. 

We  further  recognize  that  the 
proposed  amendments  to  the  definition 
of  process  vent  and  the  proposed 
§  63.107  may  also  affect  the  compliance 
status  of  some  facilities.  The  intent  of 
the  proposed  provisions  allowing 
owners  or  operators  to  request  a 
compliance  schedule  for  these  cases  is 
intended  to  efficiently  manage  the  effect 
of  these  proposed  rule  changes. 


V.  Miscellaneous  Corrections  and 
Clarifications 

We  are  also  proposing  to  amend 
several  additional  paragraphs  in 
subparts  F  and  G  to  correct  drafting 
errors  and  address  oversights.  These 
problems  were  identified  during  the 
review  of  the  rule  to  address  the 
implementation  issues  associated  with 
the  rule's  definition  of  process  vent.  In 
addition,  we  are  proposing  amendments 
to  some  of  the  wastewater  provisions  to 
correct  drafting  errors  and  oversights  in 
those  sections  of  the  rule. 

A.  Subpart F 

Section  63.100(e).  We  are  proposing 
to  revise  §  63.100(e)  by  adding  a  new 
first  sentence  to  the  paragraph  that 
states  that  the  source  is  the  collection  of 
all  chemical  manufacturing  process 
imits  at  a  major  source  that  meet  the 
applicability  criteria  in  §  63.100(b)(1) 
through  (b)(3).  We  are  also  proposing 
several  minor  edits  to  §  63.100(e)  to 
reflect  this  additional  sentence.  We  are 
doing  this  to  make  it  clearer  that  the 
soiuce  is  comprised  of  all  the 
equipment  and  operations  associated 
with  the  process  units  subject  to  the 
rule.  We  expect  that  this  proposed 
revision  should  reduce  questions 
concerning  which  equipment  is 
considered  to  be  in  the  source  and 
thereby  simplify  reconstruction 
determinations. 

Batch  process  vent  changes.  We  are 
proposing  to  amend  §  63.100(j)(4)  and  to 
add  a  definition  of  "batch  process  vent" 
to  §  63.101  to  correct  a  drafting  error. 
We  are  revising  §  63.100(j)(4)  to  refer  to 
"batch  process  vents"  instead  of  the 
term  "process  vent."  This  change  is 
necessary  because,  in  the  rule,  the  term 
"process  vent"  only  applies  to 
continuous  discharges  ft-om  specific 
types  of  equipment.  As  such,  it  was 
improperly  applied  to  the  case  being 
addressed  in  §  63.100(j)(4).  To  describe 
the  type  of  operation  that  we  intended 
to  exclude  by  the  provision  in 
§  63.100(j)(4),  we  are  proposing  to 
define  "batch  process  vent"  as: 

Batch  process  vent  means  gaseous 
venting  to  the  atmosphere  from  a  batch 
operation. 

Our  intent  with  the  process  vent 
provisions  of  the  rule  was  to  address 
operations  that  created  continuous 
gaseous  discharges  during  the  operation 
of  the  process  unit. 

B.  Subpart  G 

Section  63.110(a).  We  are  proposing 
to  amend  §  63.110(a)  to  include  in- 
process  equipment  subject  to  §  63.149  of 
subpart  G.  We  overlooked  the  need  to 
amend  this  paragraph  in  preparation  of 
the  January  17,  1997  amendments  to  the 


rule.  Today's  action  would  correct  that 
error. 

Miscellaneous  conforming  edits  to 
process  vent  provisions  (§§  63.113  to 
63. 1 1 8).  We  are  also  proposing  to  amend 
several  paragraphs  in  subpart  G  to 
improve  consistency  in  terminology. 
These  changes  are: 

•  Revision  of§63.113{e)  to  refer  to 
the  defined  term  "TRE  index  value" 
instead  of  "TRE  index." 

•  Revision  of  §  63.113(g)  to  refer  to 
"total  organic  HAP  concentration" 
instead  of  "concentration."  This 
proposed  change  would  correct  unclear 
language  in  this  paragraph. 

•  Revision  of  the  term  "gas  stream 
flow"  in  the  introductory  language  to 
§63.114(a)(4)(ii)andin 
§63.114(a)(4)(ii)(C)  to  read  "gas  flow 
rate." 

We  are  also  proposing  to  revise 
§  63.118(a)(3)  and  (f)(3)  to  require 
records  for  periods  when  the  gas  stream 
is  diverted  to  the  atmosphere  instead  of 
records  for  periods  when  the  gas  stream 
is  diverted  from  the  control  device. 
These  revisions  will  make  the 
recordkeeping  requirement  consistent 
with  the  monitoring  requirement.  We 
overlooked  the  need  for  these  changes 
when  we  made  the  January  17,  1997 
amendments  to  the  rule  that  revised  the 
wording  of  the  monitoring  requirement. 

Miscellaneous  amendments  to 
wastewater  provisions  in  §§63.132 
through  63,147  and  tables  to  subpart  G. 
We  are  proposing  changes  to  these 
sections  of  subpart  G  to  address  a 
number  of  minor  drafting  errors  and 
oversights  in  the  January  17,  1997 
amendments  to  the  rule.  The  sections 
and  the  associated  proposed  revisions 
are: 

•  §63.132(a)(3)  and  (b)(4)— these 
paragraphs  currently  send  the  reader  to 
the  recordkeeping  and  reporting 
provisions  in  §§63.146  and  63.147. 
However,  at  this  time  there  is  no 
explicit  statement  that  Group  2 
wastewater  streams  are  also  subject  to 
the  recordkeeping  and  reporting 
requirements  despite  table  15  of  subpart 
G  requiring  such  information.  Today's 
proposal  would  explicitly  specify  these 
requirements  for  Group  2  wastewater 
streams  and  would  add  cross  references 
for  them  to  §  63.132(a)(3)  and  (b)(4). 

•  §63.138(i) — Today's  proposed 
amendments  are  to  clarify  that  in  some 
cases,  process  wastewater  streams 
included  in  the  1  megagram  (Mg) 
exemption  from  treatment  requirements 
in  §  63.138(b)  and  (c)  are  also  exempt 
fi-om  the  suppression  requirements  in 
§§63.133  through  63.137.  In  cases 
where  the  mass  flow  rate  is  determined 
at  the  point  of  determination,  it  was 
never  our  intent  to  require  suppression 
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of  these  wastewiter  streams.  We 
intended  to  reqi  lire  suppression  of  the 
partially  treated  streams  that  are  part  of 
the  1  Mg  exemp  don  option  provided  in 
§  63.138(i)(2).  T  le  proposed 
amendments  wi  luld  also  clarify  that 
process  wastew  iter  streams  included  in 
the  1  Mg  exemption  must  be  identified 
in  the  Notification  of  Compliance  Status 
for  both  options  presented  in  §  63.138{i). 
The  current  tex  inadvertently  omitted 
stating  this  reqi  irement  explicitly  for 
the  option  that  i  equires  all  Group  1 
wastewater  stre  uns  at  the  source  to  have 
a  mass  flow  rat«  less  than  1  Mg  per  year 
{§63.138(i){l)).  identification  of  all 
Group  1  and  Gr  Dup  2  wastewater 
streams  is  curre  ntly  required  to  be 
included  in  the  Notification  of 
Compliance  in  Table  15.) 

•  f  63.146(b)  1) — The  proposal  would 
add  a  statement  of  the  reporting 
requirements  fo  r  Group  2  wastewater 
streams.  The  pr  aposed  text  is  consistent 
with  the  inform  ation  presently  required 
by  Table  15  to  s  ubpart  G.  Paragraph 
(b)(1)  is  presently  a  reserved  paragraph 
in  subpart  G. 

•  §  63.147(b)  8)— The  proposed 
amendment  wojuld  clarify  the 
recordkeeping  Requirements  for  Group  2 
wastewater  stre  ams.  The  proposed 
addition  to  this  section  is  consistent 
with  the  inforn  ation  presently  required 
by  Table  15  to  <  ubpart  G. 

•  §  63. 147{d]  introductory  text, 
paragraphs  (d)(2)  and  (d)(3)— The 
proposed  amen  dments  would  clarify 
requirements  f(  r  non-regenerative 
carbon  adsorbe  s.  Section  63.147(d) 
only  specifies  t  le  records  to  keep  in  lieu 
of  daily  averag(  s  for  regenerative  csirbon 
adsorbers.  Due  to  an  oversight,  the 
present  rule  te)  t  does  not  specify  the 
required  recorc  s  for  non-regenerative 
carbon  adsorbe  rs.  Presumably,  without 
today's  correct:  on,  facilities  operating 
non-regenerati'  e  carbon  adsorbers 
would  have  to  ceep  daily  averages, 
which  is  not  EFA's  intent.  Today's 
amendments  w  ould  provide  an 
alternative  to  c  aily  averages  for  non- 
regenerative  carbon  adsorbers.  The 
proposed  amer  dments  would  also  make 
this  section  of  he  rule  consistent  with 
Table  13  to  sul  part  G. 

•  Table  12  t(  i  subpart  G— The 
proposed  araei  dments  would  remove 
"design"  and  t  le  reference  to 

§  63.138(d)  fro  n  item  2  of  the  table.  We 
intended  that  t  le  continuous 
monitoring  rec  uirements  specified  in 
item  2  apply  t(  all  steam  strippers  used 
to  comply  witl  i  the  wastewater 
provisions  in  s  ubpart  G,  not  just  design 
steam  stripper  i.  Without  this  change, 
owners  or  opei  ators  of  sources  using 
steam  stripper !  to  comply  with  the 
wastewater  tre  itment  requirements  are 


required  to  request  approval  of  the 
monitoring  parameters.  It  was  not  EPA's 
intent  to  require  approval  for  these 
parameters. 

•  Table  20  to  subpart  G — The 
proposed  amendments  would  add 
requirements  for  non-regenerative 
carbon  absorbers.  These  amendments 
are  necessary  because  we  omitted  non- 
regenerative  carbon  adsorbers  from  this 
table.  See  discussion  accompanying 
§  63.147(d)  for  further  explanation  of  the 
need  for  this  amendment. 

Section  63.151(b)(l)(iii).  We  are 
proposing  to  correct  a  drafting  error  in 
§  63.15l(b)(l)(iii).  This  paragraph  in  the 
rule  requires  identification  of  the  kinds 
of  emission  points  within  the  chemical 
manufacturing  process  units  that  are 
subject  to  subpart  G.  The  proposed 
amendment  to  §63.151(b)(l)(iii)  would 
replace  the  phrase  "within  the  chemical 
manufactiuing  process  unit"  with  the 
phrase  "within  the  source."  This  change 
is  necessary  because  wastewater  streams 
are  not  included  in  the  defijiition  of  the 
chemical  manufacturing  process  unit, 
but  they  are  part  of  the  source  regulated 
by  the  HON.  Consequendy,  this 
reporting  requirement  does  not 
accomplish  its  intended  purpose. 
Therefore,  we  are  proposing  to  revise 
§  63.151(b)(l)(iii)  to  require 
identification  of  the  kinds  of  emission 
points  within  the  source  that  are  subject 
to  subpart  G. 

C.  Clarification  of  Compliance 
Demonstration  Requirements  for  Flares 

We  are  proposing  amendments  to 
§  63.116(a),  §63. 128(b),  §63.14(j),  and 
§  63.180(e)  to  clarify  that  a  compliance 
demonstration  for  flares  must  be 
conducted  using  the  provisions  foimd  in 
§  63.11(b).  Specifically,  we  are  now 
specifying  that  the  owner  or  operator 
must  (1)  conduct  a  visible  emission  test, 
(2)  determine  the  net  heating  value  of 
the  gas  being  combusted,  and  (3) 
determine  the  actual  exit  velocity.  In 
each  case,  we  are  specifying  specific 
procedures  required  in  63.11(b)  for  the 
determination.  We  are  adding  this  more 
explicit  language  to  the  rule  to  address 
questions  concerning  the  obligation  to 
do  these  compliance  determinations. 
We  intend  this  change  to  remove  any 
doubt  concerning  the  applicability  of 
these  requirements. 

D.  Appendix  C  to  Part  63 

We  are  proposing  to  amend  appendix 
C  to  part  63  to  add  a  concentration 
measurement  procedure  for  determining 
the  fraction  biodegraded  (fbio)  in 
biological  treatment  units  that  are  not 
thoroughly  mixed,  and  thus,  have 
multiple  zones  of  mixing.  As  part  of 
these  proposed  revisions,  we  are 


proposing  to  add  a  Form  XIII  to 
appendix  C  to  part  63,  and  we  are 
proposing  conforming  edits  to  section  I 
to  refer  to  the  new  procedure  in  section 

m.E. 

The  purpose  of  adding  this  new 
procedure,  called  Multiple  Zone 
Concentration  Measurements,  to 
appendix  C  is  to  provide  an  alternative 
concentration  measurement  test  that  can 
be  used  for  units  with  multiple  zones  of 
mixing.  The  present  concentration 
measurement  procedure  in  appendix  C, 
called  the  Inlet  and  Outlet 
Concentration  Measurement  Procedure, 
can  only  be  used  for  thoroughly  mixed 
treatment  imits.  To  use  this  new 
multiple  zone  procediue,  you  would 
identify  zones  with  substantially 
uniform  characteristics  and  would 
measure  representative  organic 
compound  concentrations  within  the 
biological  treatment  unit  as  well  as  the 
inlet  and  outlet  of  the  biological 
treatment  xmit.  The  estimated  mass 
transfer  coefficient  for  each  compound 
is  determined  using  the  characteristics 
of  each  zone.  You  calculate  fb,o  for  each 
compoimd  and  each  zone  using  Form 

xni. 

In  addition  to  adding  the  Multiple 
Zone  Concentration  Measurements 
Procedure  to  appendix  C,  we  are  also 
proposing  corrections  to  a  term  in 
Equation  App.  C-6  and  to  clarify  that 
Equation  App.  C-4  is  the  solution  to 
Equation  App.  C-3. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant"  regulatory 
action  as  one  that  is  likely  to  lead  to  a 
rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
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President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  wifliin  the  meaning 
of  the  Executive  Order  and  is  therefore 
not  subject  to  0MB  review.  These 
proposed  changes  to  the  HON  are 
primarily  technical  and  administrative 
and  do  not  raise  any  novel  legal  or 
policy  issues.  These  proposed  changes 
are  not  expected  to  impose  significant 
new  costs.  This  proposed  action  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  other  adverse 
economic  impacts,  not  create  any 
inconsistencies  with  other  actions  by 
other  agencies,  not  alter  any  budgetary 
impacts,  or  raise  any  novel  legal  or 
policy  issues. 

B.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  amendments  to  the 
rule  would  not  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments.  The  proposal  would 
amend  the  definition  of  "process  vent" 
and  would  make  other  technical  and 
administrative  changes  to  the  rule. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 


C.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  action  is 
not  subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

D.  Executive  Order  13132  on  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 


If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns,  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

These  proposed  amendments  to  the 
final  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's 
proposed  amendments  would  not 
impose  any  enforceable  duties  on  these 
entities.  The  proposal  would  amend  the 
definition  of  "process  vent"  and  would 
make  other  technical  and  administrative 
changes  to  the  rule.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  these 
proposed  amendments  to  the  final  rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA,  the 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  or  final  rules  with 
"Federal  mandates"  that  may  result  in 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  1  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  the  EPA  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
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Federal  Register  (59  FR  19449)  for  the 
basis  for  tfiis  determination.  The 
proposed  changes  are  primarily 
technical  and  administrative,  and  are 
not  expected  to  impose  significant  new 
costs.  The  EPA  does  not  anticipate  that 
the  proposed  changes  will  create  any 
significant  additional  burden  for  any  of 
the  regulated  entities. 

G.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  rule  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501,  et  seq.,  and  has 
assigned  OMB  control  number  2060- 
0282.  An  Information  Collection 
Request  (ICR)  document  was  prepared 
by  the  EPA  (ICR  No.  1414.03)  and  a 
copy  may  be  obtained  from  Sandy 
Farmer,  OP  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  St.  SW, 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  an  information  collection 
request  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  numbers  for  the  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

Today's  proposed  amendments  to  the 
rule  should  have  a  very  minor  effect  on 
the  information  collection  burden 
estimates  made  previously.  Based  on 
discussions  with  industry 
representatives,  EPA  believes  that  this 
action  would  result  in  less  than  a  2 
percent  increase  in  the  estimated 
information  collection  burden.  This 
potential  increase  would  include  the 
burden  associated  with  identification  of 
and  submittal  of  compliance 
documentation  for  previously 
unreported  process  vents  subject  to  this 
rule.  The  potential  increase  would  also 
include  the  burden  associated  with 
preparation  of  a  supplemental  report  to 
identify  the  point  of  origination  of  the 
reported  process  vents  as  well  as  the 
discharge  point.  The  EPA  also  estimates 
that  a  small  (less  than  2  percent) 
number  of  facilities  may  be  required  to 
install  controls  as  a  result  of  today's 
proposed  changes.  The  EPA  considers 
these  changes  to  the  rule  to  represent  a 
clarification  of  the  definition  of  process 
vent  and  the  reporting  requirements  for 
process  vents.  "Thus,  EPA  considers 
these  potential  increases  in  the  burden 
estimate  to  be  well  within  the 
uncertainty  of  the  analysis. 
Consequently,  the  ICR  has  not  been 
revised  for  these  proposed  amendments 
to  the  rule. 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  No.  104- 
113,  §  12(d)  (15  U.S.C.  272  note),  directs 
the  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs  the 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  action  includes 
amendments  to  appendix  C  to  add 
another  procedure  for  determining 
fraction  biodegraded.  Therefore,  we 
conducted  a  search  to  identify 
potentially  applicable  volunteu-y 
consensus  standards  for  this  case. 
However,  we  identified  no  such 
standards.  Therefore,  EPA  proposes  to 
add  this  additional  procedure  to 
appendix  C.  The  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

In  the  event  commenters  identify 
potentially-applicable  voluntary 
consensus  standards,  EPA  will  carefully 
evaluate  whether  these  procedures  are 
viable  alternatives  to  the  proposed 
procedure.  However,  EPA  does  not 
anticipate  that  there  will  be  any 
standards  identified  that  are  equivalent 
in  terms  of  stringency  and  other  criteria. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  10,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 
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Subpart  F — National  Emission 
Standards  for  Organic  i-lazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 

2.  Section  63.100  is  amended  by 
revising  paragraph  (e)  introductory  text, 
by  revising  paragraph  (j)(4),  and  by 
adding  paragraph  (q)  to  read  as  follows: 

§  63.100    Applicability  and  designation  of 
source. 

***** 

(e)  The  source  to  which  this  subpart 
applies  is  the  collection  of  all  chemical 
manufacturing  process  units  and  the 
associated  equipment  at  a  major  source 
that  meet  the  criteria  specified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section.  The  source  includes  the  process 
vents;  storage  vessels;  transfer  racks; 
waste  management  units;  maintenance 
wastewater;  heat  exchange  systems; 
equipment  identified  in  §63.149;  and 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  instrumentation 
systems,  surge  control  vessels,  and 
bottoms  receivers  that  are  associated 
with  that  collection  of  chemical 
manufacturing  process  luiits.  The  source, 
also  includes  equipment  required  by,  or 
utilized  as  a  method  of  compliance 
with,  subparts  F,  G,  or  H  of  this  part 
which  may  include  control  devices  and 
recovery  devices. 
***** 

(j)*   *   * 

(4)  Batch  process  vents  within  a 
chemical  manufacturing  process  unit. 

***** 

(q)  If  the  owner  or  operator  of  a 
process  vent,  or  of  a  gas  stream 
transferred  subject  to  §  63.113{i),  is 
unable  to  comply  with  the  provisions  of 
§§63.113  through  63.118  fay  the 
applicable  compliance  date  specified  in 
paragraph  (k),(l),  or  (m)  of  this  section 
for  the  reasons  stated  in  paragraph 
(q)(l).(q)(3),  or  (q)(5)  of  this  section,  the 
owner  or  operator  shall  comply  with  the 
applicable  provisions  in  §§63.113 
through  63.118  as  expeditiously  as 
practicable,  but  in  no  event  later  than 
the  date  approved  by  the  Administrator 
pursuant  to  paragraph  (q){2),  (q)(4),  or 
{q)(6)  of  this  section,  respectively.  For 
requests  under  paragraph  (q)(l)  or  (q)(3) 
of  this  section,  the  date  approved  by  the 
Administrator  may  be  earlier  than,  and 
shall  not  be  later  than,  the  later  of 
[DATE  3  YEARS  AFTER  DATE  OF 
PUBLICATION  OF  HNAL  RULE  IN 
THE  Federal  Register]  or  3  years  after 
the  transferee's  refusal  to  accept  the 
stream  for  disposal.  For  requests 
submitted  under  paragraph  (q)(5)  of  this 
section,  the  date  approved  by  the 


Administrator  may  be  earlier  than,  and 
shall  not  be  later  than,  3  years  after  the 
date  of  promulgation  of  the  amendments 
to  this  subpart  or  to  subpart  G  of  part 
63  which  created  the  need  for  an 
extension  of  the  comphance. 

(1)  If  the  owner  or  operator  has  been 
sending  a  gas  stream  for  disposal  as 
described  in  §63.11 3(i)  prior  to  [DATE 
OF  PUBLICATION  OF  FINAL  RULE  IN 
THE  Federal  Register],  and  the 
transferee  does  not  submit  a  written 
certification  as  described  in 
§63.113(i)(2)  and  ceases  to  accept  the 
gas  stream  for  disposal,  the  owner  or 
operator  shall  comply  with  paragraph 
(q)(2)  of  this  section. 

(2)(i)  An  owner  or  operator  directed  to 
comply  with  paragraph  (q)(2)  of  this 
section  shall  submit  to  the 
Administrator  for  approval  a 
compliance  schedule,  along  with  a 
justification  for  the  schedule. 

(ii)  The  compliance  schedule  and 
justification  shall  be  submitted  no  later 
than  90  days  after  the  transferee  ceases 
to  accept  the  gas  stream  for  disposal. 

(iii)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  days  of  receipt  of 
the  compliance  schedule  and 
justification. 

(3)  If  the  owner  or  operator  has  been 
sending  the  gas  stream  for  disposal  as 
described  in  §  63.1 13(i)  to  a  transferee 
who  had  submitted  a  written 
certification  as  described  in 
§  63.113(i){2),  and  the  transferee  revokes 
its  written  certification,  the  owner  or 
operator  shall  comply  with  paragraph 
(q)(4)  of  this  section.  During  the  period 
between  the  date  when  the  owner  or 
operator  receives  notice  of  revocation  of 
the  transferee's  written  certification  and 
the  compliance  date  estabUshed  under 
paragraph  (q)(4)  of  this  section,  the 
owner  or  operator  shall  implement,  to 
the  extent  reasonably  available, 
measures  to  prevent  or  minimize  excess 
emissions  to  the  extent  practical.  For 
purposes  of  this  paragraph  (q)(3)  of  this 
section,  the  term  "excess  emissions" 
means  emissions  in  excess  of  those  that 
would  have  occurred  if  the  transferee 
had  continued  managing  the  gas  stream 
in  compliance  with  the  requirements  in 
§§63.113  through  63.118.  The  measures 
to  be  taken  shall  be  identified  in  the 
applicable  start-up,  shutdown,  and 
malfunction  plan.  If  the  measures  that 
can  be  reasonably  taken  will  change 
over  time,  so  that  a  more  effective 
measure  which  could  not  reasonably  be 
taken  initially  would  be  reasonable  at  a 
later  date,  the  Administrator  may 
require  the  more  effective  measiue  by  a 
specified  date  (in  addition  to  or  instead 
of  any  other  measures  taken  sooner  or 


later  than  that  date)  as  a  condition  of 
approval  of  the  compliance  schedule. 

I4)(i)  An  owner  or  operator  directed  to 
comply  with  paragraph  (q)(4)  of  this 
section  shall  submit  to  the 
Administrator  for  approval  the 
documents  specified  in  paragraphs 
{q)(4)(i)(A)  through  (E)  of  this  section  no 
later  than  90  days  after  the  owner  or 
operator  receives  notice  of  revocation  of 
the  transferee's  written  certification. 

(A)  A  request  for  determination  of  a 
compliance  date. 

(B)  A  justification  for  the  request  for 
determination  of  a  compliance  date. 

(C)  A  compliance  schedule. 

(D)  A  justification  for  the  compliance 
schedule. 

(E)  A  description  of  the  measures  that 
will  be  taken  to  minimize  excess 
emissions  until  the  new  compliance 
date,  and  the  date  when  each  measure 
will  first  be  implemented.  The  owner  or 
operator  shall  describe  how,  and  to 
what  extent,  each  measure  will 
minimize  excess  emissions,  and  shall 
justify  any  period  of  time  when 
measures  are  not  in  place. 

(ii)  The  Administrator  shall  approve 
or  disapprove  the  request  for 
determination  of  a  compliance  date  and 
the  compliance  schedule,  or  request 
changes,  within  120  days  after  receipt  of 
the  documents  specified  in  paragraphs 
(q)(4)(i)(A)  through  (E)  of  this  section. 
Upon  approving  the  request  for 
determination  and  compliance 
schedule,  the  Administrator  shall 
specify  a  reasonable  compliance  date 
consistent  with  the  introductory  text  in 
paragraph  (q)  of  this  section. 

(5)  If  the  owner's  or  operator's 
inability  to  meet  otherwise  applicahle 
compliance  deadlines  is  due  to 
amendments  of  this  subpart  or  of 
subpart  G  of  part  63  promulgated  on  or 
after  [DATE  OF  PUBLICATION  OF 
FINAL  RULE  IN  THE  Federal  Register] 
and  neither  condition  specified  in 
paragraph  (q)(l)  or  (q)(3)  of  this  section 
is  applicable,  the  owner  or  operator 
shall  comply  with  paragraph  (q)(6)  of 
this  section. 

(6)(i)  An  owner  or  operator  directed  to 
comply  with  this  paragraph  shall  submit 
to  the  Administrator  for  approval  a 
request  for  determination  of  a 
compliance  date,  a  compliance 
schedule,  a  justification  for  the 
determination  of  a  compliance  date,  and 
a  justification  for  the  compliance 
schedule. 

(ii)  The  documents  required  to  be 
submitted  under  paragraph  (q)(6)(i)  of 
this  section  shall  be  submitted  no  later 
than  120  days  after  publication  of  the 
amendments  of  this  subpart  or  of 
subpart  G  of  part  63  which  necessitate 
the  request  for  an  extension. 
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§  63.1 07    Identif i  cation  of  Process  Vents 
Subject  to  this  Si  ibpart. 

(a)  The  owne  or  operator  shall  use 
the  criteria  spe<  ified  in  this  section  to 
determine  whe1  hti  there  are  any  process 
vents  associatei  with  an  air  oxidation 
reactor,  distiila  ion  unit,  or  reactor  that 
is  in  a  source  si  bject  to  this  subpart.  A 

he  point  of  discharge  to 
(or  the  point  of  entry 

into  a  control  d  3vice,  if  any)  of  a  gas 

stream  if  the  ga  >  stream  has  the 

ipecified  in  paragraphs 
)f  this  section  or  meets 

the  criteria  spe  :ified  in  paragraph  (i)  of 

this  section. 

(b)  Some,  or  ill.  of  the  gas  stream 
originates  as  a  i  lontinuous  flow  from  an 
air  oxidation  reactor,  distillation  unit,  or 


)peration  of  the  chemical 
process  unit. 


(c)  The  discharge  to  the  atmosphere 
(with  or  without  passing  through  a 
control  device)  meets  at  least  one  of  the 
conditions  specified  in  paragraphs  (c)(1) 
through  (c)(3)  of  this  section. 

(1)  Is  directly  from  an  air  oxidation 
reactor,  distillation  unit,  or  reactor;  or 

(2)  Is  fi-om  an  air  oxidation  reactor, 
distillation  unit,  or  reactor  after  passing 
solely  ( i.e..  without  passing  through  any 
other  unit  operation  for  a  process 
purpose)  through  one  or  more  recovery 
devices  within  the  chemical 
manufacturing  process  unit;  or 

(3)  Is  from  a  aevice  recovering  only 
mechanical  energy  from  a  gas  stream 
that  comes  either  directly  from  an  air 
oxidation  reactor,  distillation  unit,  or 
reactor,  or  from  an  air  oxidation  reactor, 
distillation  unit,  or  reactor  after  passing 
solely  (i.e.,  without  passing  through  any 
other  unit  operation  for  a  process 
purpose)  through  one  or  more  recovery 
devices  within  the  chemical 
manufacturing  process  unit. 

(d)  The  gas  stream  contains  greater 
than  0.005  weight  percent  total  organic 
hazardous  air  pollutants  at  the  point  of 
discharge  to  the  atmosphere  (or  at  the 
point  of  entry  into  a  control  device,  if 
any). 

(e)  The  air  oxidation  reactor, 
distillation  unit,  or  reactor  is  part  of  a 
chemical  manufacturing  process  unit 
that  meets  the  criteria  of  §  63.100(b). 

(f)  The  gas  stream  is  in  the  gas  phase 
from  the  point  of  origin  at  the  air 
oxidation  reactor,  distillation  unit,  or 
reactor  to  the  point  of  discharge  to  the 
atmosphere  (or  to  the  point  of  entry  into 
a  control  device,  if  any). 

(g)  The  gas  stream  is  discharged  to  the 
atmosphere  either  on-site,  off-site,  or 
both. 

(h)  The  gas  stream  is  not  any  of  the 
items  identified  in  paragraphs  (h)(1) 
through  {h){9)  of  this  section. 

(1)  A  relief  valve  discharge. 

(2)  A  leak  from  equipment  subject  to 
subpart  H  of  this  part. 

(3)  A  gas  stream  going  to  a  fuel  gas 
system  as  defined  in  §  63.101. 

(4)  A  gas  stream  exiting  a  control 
device  used  to  comply  with  §63.113. 

(5)  A  gas  stream  transferred  to  other 
processes  (on-site  or  off-site)  for  reaction 
or  other  use  in  another  process  {i.e.,  for 
chemical  value  as  a  product,  isolated 
intermediate,  byproduct,  or  coproduct 
or  for  heat  value). 

(6)  A  gas  stream  transferred  for  fuel 
value  (i.e.,  net  positive  heating  value), 
use,  reuse,  or  for  sale  for  fuel  value,  use, 
or  reuse. 

(7)  A  storage  vessel  vent  or  transfer 
operation  vent  subject  to  §  63.119  or 
§63.126. 

(8)  A  vent  from  a  waste  management 
unit  subject  to  §§  63.132  through  63.137. 


(9)  A  gas  stream  exiting  a  process 
analyzer. 

(i)  The  gas  stream  would  meet  the 
characteristics  specified  in  paragraphs 
(b)  through  (g)  of  this  section,  but,  for 
purposes  of  avoiding  applicability,  has 
been  deliberately  interrupted, 
temporarily  liquefied,  routed  through 
any  item  of  equipment  for  no  process 
purpose,  or  disposed  of  in  a  flare  that 
does  not  meet  the  criteria  in  §  63.11(b). 
or  an  incinerator  that  does  not  reduce 
emissions  of  organic  hazardous  air 
pollutants  by  98  percent  or  to  a 
concentration  of  20  ppm  by  volume, 
whichever  is  less  stringent. 

Subpart  G — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  from  Synthetic  Organic 
Chemical  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

5.  Section  63.110  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§63.110    Applicability. 

(a)  This  subpart  applies  to  all  process 
vents,  storage  vessels,  transfer  racks, 
wastewater  streams,  and/or  in-process 
equipment  subject  to  §  63.149  within  a 
source  subject  to  subpart  F  of  this  part. 
***** 

6.  Section  63.111  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Point  of  transfer"  and  by 
revising  the  definitions  of  "Group  1 
process  vent."  "Group  2  process  vent," 
and  "Vent  stream"  to  read  as  follows: 

§  63.1 1 1     Definitions. 

***** 

Group  1  process  vent  means  a  process 
vent  for  which  the  vent  stream  flow  rate 
is  greater  than  or  equal  to  0.005 
standard  cubic  meter  per  minute,  the 
total  organic  HAP  concentration  is 
greater  than  or  equal  to  50  ppm  by 
volume,  and  the  total  resource 
effectiveness  index  value,  calculated 
according  to  §  63.115,  is  less  than  or 
equal  to  1.0. 

Group  2  process  vent  means  a  process 
vent  for  which  the  vent  stream  flow  rate 
is  less  than  0.005  standard  cubic  meter 
per  minute,  the  total  organic  HAP 
concentration  is  less  than  50  ppm  by 
volume  or  the  total  resource 
effectiveness  index  value,  calculated 
according  to  §'63.115,  is  greater  than 
1.0. 
***** 

Point  of  transfer  means: 

(1)  If  the  transfer  is  to  an  off-site 
location  for  control,  the  point  where  the 
conveyance  crosses  the  property  line;  or 

(2)  If  the  transfer  is  to  an  on-site 
location  not  owned  or  operated  by  the 
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owner  or  operator  of  the  source,  the 
point  where  the  conveyance  enters  the 
operation  or  equipment  of  the 
transferee. 

***** 

Vent  stream,  as  used  in  the  process 
vent  provisions,  means  the  gas  stream 
flowing  through  the  process  vent. 
***** 

7.  Section  63.113  is  amended  hy: 

a.  Revising  paragraph  (a)  introductory 
text. 

b.  Revising  the  second  sentence  in 
paragraph  (a)(3). 

c.  Revising  paragraph  (c)  introductory 
text  and  paragraph  (c)(1)  introductory 
text. 

d.  Revising  paragraphs  (e)  and  (g). 

e.  Adding  a  new  paragraph  (i). 
The  revisions  and  addition  read  as 

follows: 

§  63.11 3    Process  vent  provisions — 
reference  control  technology. 

(a)  The  owner  or  operator  of  a  Group 

1  process  vent  as  defined  in  this  subpart 
shall  comply  with  the  requirements  of 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section.  The  owner  or  operator  who 
transfers  a  gas  stream  that  has  the 
characteristics  specified  in  §63.107  (b) 
through  (h)  or  meets  the  criteria 
specified  in  §  63.107(i)  to  an  off-site 
location  or  an  on-site  location  not 
owned  or  operated  by  the  owner  or 
operator  of  the  source  for  disposal  shall 
comply  with  the  requirements  of 
paragraph  (i)  of  this  section. 
***** 

(3)  *   *   *  If  the  TRE  index  value  is 
greater  than  1.0,  the  process  vent  shall 
comply  with  the  provisions  for  a  Group 

2  process  vent  specified  in  either 
paragraph  (d)  or  (e)  of  this  section, 
whichever  is  applicable. 
***** 

(c)  Halogenated  vent  streams  from 
Group  1  process  vents  that  are 
combusted  shall  be  controlled  according 
to  paragraph  (c)(1)  or  (c)(2)  of  this 
section. 

(1)  If  a  combustion  device  is  used  to 
comply  with  paragraph  (a)(2)  of  this 
section  for  a  halogenated  vent  stream, 
then  the  gas  stream  exiting  the 
combustion  device  shall  be  conveyed  to 
a  halogen  reduction  device,  such  as  a 
scrubber,  before  it  is  discharged  to  the 
atmosphere. 
***** 

(e)  The  owner  or  operator  of  a  Group 
2  process  vent  with  a  TRE  index  value 
greater  than  4.0  shall  maintain  a  TRE 
index  value  greater  than  4.0,  comply 
with  the  provisions  for  calculation  of 
TRE  index  in  §  63.115  and  the  reporting 
and  recordkeeping  provisions  in 
§63. 117(b),  §63. 118(c),  and  §63. 118(h), 


and  is  not  subject  to  monitoring  or  any 
other  provisions  of  §§63.114  through 
63.116. 

***** 

(g)  The  owner  or  operator  of  a  Group 
2  process  vent  with  a  total  organic  HAP 
concentration  less  than  50  ppm  by 
volume  shall  maintain  a  total  organic 
HAP  concentration  less  than  50  ppm  by 
voliune;  comply  with  the  Group 
determination  procedures  in  §63.1 15(a), 
(c),  ^d  (e);  the  reporting  and 
recordkeeping  requirements  in 
§  63.117(d),  §  63.118(e),  and  §63.118(j); 
and  is  not  subject  to  monitoring  or  any 
other  provisions  of  §§63.114  through 
63.118. 
*****  ^, 

(i)  Off-site  control  or  on-site  control 
not  owned  or  operated  by  the  source. 
This  paragraph  applies  to  gas  streams 
that  have  the  characteristics  specified  in 
§§  63.107(b)  through  (h)  of  subpart  F  of 
this  part  or  meet  the  criteria  specified  in 
§  63.107(i)  of  subpart  F  of  this  part;  that 
are  transferred  for  disposal  to  an  on-site 
control  device  (or  other  compliance 
equipment)  not  owiied  or  operated  by 
the  owner  or  operator  of  the  source 
generating  the  gas  stream,  or  to  an  off- 
site  control  device  or  other  compliance 
equipment;  and  that  have  the 
characteristics  (e.g.,  flow  rate,  total 
organic  HAP  concentration,  or  TRE 
index  value)  of  a  Group  1  process  vent, 
determined  at  the  point  of  transfer. 

(1)  The  owner  or  operator  transferring 
the  gas  stream  shall: 

(i)  Comply  with  the  provisions 
specified  in  §  63.114(d)  for  each  gas 
stream  prior  to  transfer. 

(ii)  Notify  the  transferee  that  the  gas 
stream  contains  organic  hazardous  air 
pollutants  that  are  to  be  treated  in 
accordance  with  the  provisions  of  this 
subpart.  The  notice  shall  be  submitted 
to  the  transferee  initially  and  whenever 
there  is  a  change  in  the  required  control. 

(2)  The  owner  or  operator  may  not 
transfer  the  gas  stream  unless  the 
transferee  has  submitted  to  the  EPA  a 
written  certification  that  the  transferee 
will  manage  and  treat  any  gas  stream 
transferred  under  this  paragraph  (i)  of 
this  section  and  received  from  a  source 
subject  to  the  requirements  of  this 
subpart  in  accordance  with  the 
requirements  of  either  §§63.113  through 
63.118,  or  §  63.102(b),  or  subpart  D  of 
this  part  if  alternative  emission 
limitations  have  been  granted  the 
transferor  in  accordance  with  those 
provisions.  The  certifying  entity  may 
revoke  the  written  certification  by 
sending  a  written  statement  to  the  EPA 
and  the  owner  or  operator  giving  at  least 
90  days  notice  that  the  certiiying  entity 
is  rescinding  acceptance  of 


responsibility  for  compliance  with  the 
regulatory  provisions  listed  in  this 
paragraph.  Upon  expfration  of  the 
notice  period,  the  owner  or  operator 
may  not  transfer  the  gas  stream  to  the 
transferee.  Records  retained  by  the 
transferee  shall  be  retained  in 
accordance  with  §  63.10(b). 

(3)  By  providing  this  written 
certification  to  the  EPA,  the  certifying 
entity  accepts  responsibility  for 
compliance  with  the  regulatory 
provisions  listed  in  paragraph  (i)(2)  of 
this  section  with  respect  to  any  transfer 
covered  by  the  written  certification. 
Failure  to  abide  by  any  of  those 
provisions  with  respect  to  such  transfers 
may  result  in  enforcement  action  by  the 
EPA  against  the  certifying  entity  in 
accordance  with  the  enforcement 
provisions  applicable  to  violations  of 
these  provisions  by  owners  or  operators 
of  sources. 

(4)  Written  certifications  and 
revocation  statements  to  the  EPA  from 
the  transferees  of  such  gas  streams  shall 
be  signed  by  a  responsible  official  of  the 
certifying  entity,  provide  the  name  and 
address  of  the  certifying  entity,  and  be 
sent  to  the  appropriate  EPA  Regional 
Office  at  the  addresses  listed  in  40  CFR 
63.13.  Such  written  certifications  are  •. 
not  transferable  by  the  transferee. 

8.  Section  63.114  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4)(ii),  and 
(d)  to  read  as  follows: 

§  63.1 1 4    Process  vent  provisions — 
monitoring  requirements. 

(a)  *   *    * 

(3)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  the  following 
monitoring  equipment  is  required:  a 
temperature  monitoring  device  in  the 
firebox  equipped  with  a  continuous 
recorder.  This  requirement  does  not 
apply  to  gas  streams  that  are  intrdduced 
with  primary  fuel  or  are  used  as  the 

primary  fuel. 

(4)  *   *   * 

(ii)  A  flow  meter  equipped  with  a 
continuous  recorder  shall  be  located  at 
the  scrubber  influent  for  liquid  flow. 
Gas  flow  rate  shall  be  determined  using 
one  of  the  procedures  specified  in 
paragraphs  (a)(4)(ii)(A)  through  (C)  of 
this  section. 

(A)  The  owner  or  operator  may 
determine  gas  flow  rate  using  the  design 
blower  capacity,  with  appropriate 
adjustments  for  pressure  drop. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CFR  parts  264  through 
266  that  have  required  a  determination 
of  the  liquid  to  gas  (L/G)  ratio  prior  to 
the  applicable  compliance  date  for  this 
subpart  specified  in  §63.100(k),  the 
owner  or  operator  may  determine  gas 
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flow  rate  bv  the  method  that  had  been 
utilized  to  comp  ly  with  those 
regulations.  A  d  jtermination  that  was 
conducted  prior  to  the  compliance  date 
for  this  subpart  nay  be  utilized  to 
comply  with  this  subpart  if  it  is  still 
representative. 

(C)  The  ownei  or  operator  may 
prepare  and  imj  lement  a  gas  flow  rate 
determination  p  an  that  documents  an 
appropriate  met  lod  which  will  be  used 
to  determine  th(  gas  flow  rate.  The  plan 
shall  require  de  ermination  of  gas  flow 
rate  by  a  metho<  which  will  at  least 
provide  a  value  or  either  a 
representative  a  r  the  highest  gas  flow 
rate  anticipated  in  the  scrubber  during 
representative  o  Derating  conditions 
other  than  start-  jps,  shutdowns,  or 
malfunctions.  T  le  plan  shall  include  a 
description  of  tl  le  methodology  to  be 
followed  and  ar  explanation  of  how  the 
selected  methot  ology  will  reliably 
determine  the  g  is  flow  rate,  and  a 
description  oft  le  records  that  will  be 
maintained  to  d  acument  the 
determination  c  f  gas  flow  rate.  The 
owner  or  operator  shall  maintain  the 
plan  as  specific  1  in  §  63.103(c). 
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(d)  The  owne 
vent  shall  com 
or  {d)(2)  of  this 
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gas  stream 
described  in  § 
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vents,  open- 
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paragraph. 

(1)  Properly 
operate  a  flow 
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Records  shall 
in§63.118(a)( 
shall  be  installe  d 
bypass  line  tha 
stream  to  the 

(2)  Secure  th 
non-diverting 
a  lock-and-key 
visual  inspecti(  n 
mechanism 


or  operator  of  a  process 
y  with  paragraph  (d)(1) 
iection  for  any  bypass 
origin  of  the  gas 
air  oxidation  reactor, 
or  reactor  as  identified 
the  point  where  the 
the  process  vent  as 
107,  that  could  divert 
directly  to  the 
Eq  lipment  such  as  low  leg 

bleeds,  analyzer 
enc  ed  valves  or  lines,  and 
^  alves  needed  for  safety 
subject  to  this 
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9.  Section  63 
a.  Revising 
text. 


i  istall,  maintain,  and 
i  [idicator  that  takes  a 
once  every  15  minutes, 
generated  as  specified 
The  flow  indicator 
at  the  entrance  to  any 
could  divert  the  gas 
atmosphere;  or 

bypass  line  valve  in  the 
f  osition  with  a  car-seal  or 
ype  configuration.  A 
of  the  seal  or  closure 
be  performed  at  least 
I  ith  to  ensure  that  the 
ntajned  in  the  non-diverting 
gas  stream  is  not 
through  the  bypass  line. 


115  is  amended  by: 
p  wagraph  (a)  introductory 


b.  Revising  paragraph  (b)  introductory 
text. 

c.  Revising  paragraph  (c)  introductory 
text, 

(c)(4)(i),  and  {c)(4)(ii). 

d.  Revising  paragraph  (d)(1) 
introductory  text  and 

(d)(l)(iii)(D)(4). 

e.  Revising  paragraph  (d)(2)  .. 
introductory  text,  (d)(2)(i)  and  (d)(2)(ii) 
introductory  text,  and  (d)(2)(ii)(C). 

f.  Adding  paragraph  (f). 

The  revisions  and  addition  read  as 
follows: 

§  63.1 1 5    Process  vent  provisions — 
mettiods  and  procedures  for  process  vent 
group  determination. 

(a)  For  purposes  of  determining  vent 
stream  flow  rate,  total  organic  HAP  or 
TOC  concentration  or  TRE  index  value, 
as  specified  under  paragraph  (b),  (c),  or 
(d)  of  this  section,  the  sampling  site 
shall  be  after  the  last  recovery  device  (if 
anv  recovery  devices  are  present)  but 
prior  to  the  inlet  of  any  control  device 
that  is  present  and  prior  to  release  to  the 
atmosphere. 
***** 

(b)  To  demonstrate  that  a  vent  stream 
flow  rate  is  less  than  0.005  standard 
cubic  meter  per  minute  in  accordance 
with  the  Group  2  process  vent  definition 
of  this  subpart,  the  owner  or  operator 
shall  measure  flow  rate  by  the  following 
procedures: 
***** 

(c)  Each  owner  or  operator  seeking  to 
demonstrate  that  a  vent  stream  has  an 
organic  HAP  concentration  below  50 
ppm  by  volume  in  accordance  with  the 
Group  2  process  vent  definition  of  this ' 
subpart  shall  measure  either  total 
organic  HAP  or  TOC  concentration 
using  the  following  procedures: 
***** 

(4)  *    *    * 

(i)  Method  25A  of  40  CFR  part  60. 
appendix  A  shall  be  used  only  if  a 
single  organic  HAP  compound  is  greater 
than  50  percent  of  total  organic  HAP,  by 
volume,  in  the  vent  stream. 

(ii)  The  vent  stream  composition  may 
be  determined  by  either  process 
knowledge,  test  data  collected  using  an 
appropriate  EPA  method,  or  a  method  or 
data  validated  according  to  the  protocol 
in  Method  301  of  appendix  A  of  this 
part.  Examples  of  information  that  could 
constitute  process  knowledge  include 
calculations  based  on  material  balances, 
process  stoichiometry,  or  previous  test 
results  provided  the  results  are  still 
relevant  to  the  current  vent  stream 
conditions. 
***** 

(d)  *  *  * 

(1)  Engineering  assessment  may  be 
used  to  determine  vent  stream  flow  rate, 


net  heating  value,  TOC  emission  rate, 
and  total  organic  HAP  emission  rate  for 
the  representative  operating  condition 
expected  to  yield  the  lowest  TRE  index 
value. 
***** 

(iii)  *  *  * 

(D) *  *  * 

(4)  Estimation  of  maximum  expected 
net  heating  value  based  on  the  vent 
stream  concentration  of  each  organic 
compound  or.  alternatively,  as  if  all 
TOC  in  the  vent  stream  were  the 
compound  with  the  highest  heating 
value. 
***** 

(2)  Except  as  provided  in  paragraph 
(d)(1)  of  this  section,  vent  stream  flow 
rate,  net  heating  value,  TOC  emission 
rate,  and  total  organic  HAP  emission 
rate  shall  be  measured  and  calculated 
according  to  the  procedures  in 
paragraphs  (d)(2)(i)  through  (v)  of  this 
section  and  used  as  input  to  the  TRE 
index  value  calculation  in  paragraph 
(d)(3)  of  this  section. 

(i)  The  vent  stream  volumetric  flow 
rate  (Qs),  in  standard  cubic  meters  per 
minute  at  20  °C,  shall  be  determined 
using  Method  2,  2 A,  2C,  or  2D  of  40  CFR 
part  60,  appendix  A,  as  appropriate.  If 
the  vent  stream  tested  passes  through  a 
final  steam  jet  ejector  and  is  not 
condensed,  the  vent  stream  volumetric 
flow  shall  be  corrected  to  2.3  percent 
moisture. 

(ii)  The  molar  composition  of  the  vent 
stream,  which  is  used  to  calculate  net 
heating  value,  shall  be  determined  using 
the  following  methods: 
***** 

(C)  Method  4  of  40  CFR  part  60, 
appendix  A  to  measure  the  moisture 
content  of  the  vent  stream. 

***** 

(0  Notwithstanding  any  other 
provisions  of  this  subpart,  in  any  case 
where  a  process  vent  includes  one  or 
more  gas  streams  that  are  not  from  a 
source  subject  to  this  subpart  (hereafter 
called  "non-HON  streams"  for  purposes 
of  this  paragraph),  and  one  or  more  gas 
streams  that  meet  the  criteria  in 
§  63.107(b)  through  (h)  or  the  criteria  in 
§63.107(1)  (hereafter  called  "HON 
streams"  for  purposes  of  this 
paragraph),  the  owner  or  operator  may 
elect  to  comply  with  paragraphs  (f)(1) 
through  (f)(3)  of  this  section. 

(1)  The  owner  or  operator  may 
determine  the  characteristics  (flow  rate, 
total  organic  HAP  concentration,  and 
TRE  index  value)  for  each  HON  stream, 
or  combination  of  HON  streams,  at  a 
representative  point  as  near  as  practical 
to,  but  before,  the  point  at  which  it  is 
combined  with  non-HON  streams. 
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(2)  If  one  or  more  of  the  HON  streams, 
or  combinations  of  HON  streams,  has 
the  characteristics  (determined  at  the 
location  specified  in  paragraph  (f)(1)  of 
this  section)  associated  with  a  Group  1 
process  vent,  the  combined  vent  stream 
is  a  Group  1  process  vent.  Except  as 
specified  in  paragraph  (f)(3)  of  this 
section,  if  none  of  the  HON  streams,  or 
combinations  of  HON  strejuns,  when 
determined  at  the  location  specified  in 
paragraph  (f)(1)  of  this  section  has  the 
characteristics  associated  with  a  Group 

1  process  vent,  the  combined  vent 
stream  is  a  Group  2  process  vent 
regardless  of  the  TRE  index  value 
determined  at  the  location  specified  in 
§  63.115(a).  If  the  combined  vent  stream 
is  a  Group  2  process  vent  as  determined 
by  the  previous  sentence,  but  one  or 
more  of  the  HON  streams,  or 
combinations  of  HON  streams,  has  a 
TRE  index  value  greater  than  1  but  less 
than  or  equal  to  4,  the  combined  vent 
stream  is  a  process  vent  with  a  TRE 
index  value  greater  than  1  but  less  than 
or  equal  to  4.  In  this  case,  the  owner  or 
operator  shall  monitor  the  combined 
vent  stream  as  required  by  §  63.114(b). 

(3)  Paragraphs  (f)(1)  and  (f)(2)  of  this 
section  are  not  intended  to  apply 
instead  of  any  other  subpart  of  part  63. 
If  another  subpart  of  part  63  applies  to 
one  or  more  of  the  non-HON  streams 
contributing  to  the  combined  vent 
stream,  that  subpart  may  impose 
emission  control  requirements  such  as, 
but  not  limited  to.  requiring  the 
combined  vent  stream  to  be  classified 
and  controlled  as  a  Group  1  process 
vent. 

10.  Section  63.116  is  amended  by: 

a.  Revising  paragraph  (a). 

b.  Revising  paragraph  (b)(2). 

c.  Revising  paragraphs  (c)(l)(i)(B)  and 
(c)(4)(iv). 

d.  Revising  paragraph  (d)  introductory 
text. 

The  revisions  read  as  follows: 

§  63.11 6    Process  vent  provisions — 
performance  test  methods  and  procedures 
to  determine  compliance. 

(a)  When  a  flare  is  used  to  comply 
with  §  63.113(a)(1),  the  owner  or 
operator  shall  comply  with  paragraphs 
(a)(1)  through  (3)  of  this  section.  The 
owner  or  operator  is  not  required  to 
conduct  a  performance  test  to  determine 
percent  emission  reduction  or  outlet 
organic  HAP  or  TOG  concentration. 

(1)  Conduct  a  visible  emission  test 
using  the  techniques  specified  in 

§  63.11(b)(4). 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted  using  the 
techniques  specified  in  §  63.11(b)(6). 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either 


§63.11(b)(7)(i)  (and  §63.11(b)(7)(iii), 
where  applicable)  or  §63. 11(b)(8),  as 
appropriate. 

(b)*   *   * 

(2)  A  boiler  or  process  heater  into 
which  the  gas  stream  is  introduced  with 
the  primary  fuel  or  is  used  as  the 
primary  fuel. 
***** 

(c)  *  *  * 

(1)  *  *  * 
(i)*  *  * 

(B)  If  a  vent  stream  is  introduced  with 
the  combustion  air  or  as  a  secondary 
fuel  into  a  boiler  or  process  heater  with 
a  design  capacity  less  than  44 
megawatts,  selection  of  the  location  of 
the  inlet  sampling  sites  shall  ensure  the 
measurement  of  total  organic  HAP  or 
TOG  (minus  methane  and  ethane) 
concentrations  in  all  vent  streams  and 
primary  and  secondary  fuels  introduced 
into  the  boiler  or  process  heater. 
***** 

(4)  *    *    * 

(iv)  If  the  vent  stream  entering  a  boiler 
or  process  heater  with  a  design  capacity 
less  than  44  megawatts  is  introduced 
with  the  combustion  air  or  as  a 
secondary  fuel,  the  weight-percent 
reduction  of  total  organic  HAP  or  TOG 
(minus  methane  and  ethane)  across  the 
device  shall  be  determined  by 
comparing  the  TOG  (minus  methane 
and  ethane)  or  total  organic  HAP  in  all 
combusted  vent  streams  and  primary 
and  secondary  fuels  with  the  TOG 
(minus  methcuie  and  ethane)  or  total 
organic  HAP  exiting  the  combustion 
device,  respectively. 

(d)  An  owner  or  operator  using  a 
combustion  device  followed  by  a 
scrubber  or  other  halogen  reduction 
device  to  control  halogenated  vent 
streams  in  compliance  with 

§  63.113(c)(1)  shall  conduct  a 
performance  test  to  determine 
compliance  with  the  control  efficiency 
or  emission  limits  for  hydrogen  halides 
and  halogens. 
***** 

11.  Section  63.117  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(4){iv),  (a)(6)  introductory  text, 
and  (a)(8)  to  read  as  follows: 

§63.117    Process  vents  provisions — 
reporting  and  recordkeeping  requirements 
for  group  and  TRE  determinations  and 
performance  tests. 

(a)  Each  owner  or  operator  subject  to 
the  control  provisions  for  Group  1 
process  vents  in  §  63.113(a)  or  the 
provisions  for  Group  2  process  vents 
with  a  TRE  index  value  greater  than  1.0 
but  less  than  or  equal  to  4.0  in 
§63. 113(d)  shall: 


(4)  *   *   * 

(iv)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  vent  stream 
is  introduced  with  combustion  air  or 
used  as  a  secondary  fuel  and  is  not 
mixed  with  the  primary  fuel,  the 
percent  reduction  of  organic  HAP  or 
TOG,  or  the  concentration  of  organic 
HAP  or  TOG  (ppm  by  volume,  by 
compound)  determined  as  specified  in 
§63.11 6(c)  at  the  outlet  of  the 
combustion  device  on  a  dry  basis 
corrected  to  3  percent  oxygen. 
***** 

(6)  Record  and  report  the  following 
when  using  a  scrubber  following  a 
combustion  device  to  control  a 
halogenated  vent  stream: 

***** 

(8)  Record  and  report  the  halogen 
concentration  in  the  vent  stream 
determined  according  to  the  procedures 
specified  in  §  63.115(d)(2)(v). 

***** 

12.  Section  63.118  is  amended  by 
revising  paragraphs  (a)(3),  (e)(1),  and 
(f)(3)  to  read  as  follows: 

§  63.1 1 8  Process  vents  provisions — 
Periodic  reporting  and  recordl(eeping 
requirements. 

(a)  *   *   * 

(3)  Hourly  records  of  whether  the  flow 
indicator  specified  imder  §  63.114(d)(1) 
was  operating  and  whether  a  diversion 
was  detected  at  any  time  diuing  the 
hour,  as  well  as  records  of  the  times  and 
diu-ations  of  all  periods  when  the  gas 
stream  is  diverted  to  the  atmosphere  or 
the  monitor  is  not  operating. 
***** 

(e)  *  *  * 

(1)  Any  process  changes  as  defined  in 
§  63.115(e)  that  increase  the  organic 
HAP  concentration  of  the  vent  stream. 

***** 

(f)*   *  * 

(3)  Reports  of  the  times  and  durations 
of  all  periods  recorded  under  paragraph 
(a)(3)  of  this  section  when  the  gas 
stream  is  diverted  to  the  atmosphere 
through  a  bypass  line. 
***** 

13.  Section  63.128  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§63.128    Transfer  operations  provisions — 
test  methods  and  procedures. 

***** 

(b)  When  a  flare  is  used  to  comply 
with  §  63.126(b)(2),  the  owner  or 
operator  shall  comply  with  paragraphs 
(b)(1)  through  (3)  of  this  section.  The 
owner  or  operator  is  not  required  to 
conduct  a  performance  test  to  determine 
percent  emission  reduction  or  outlet 
organic  HAP  or  TOG  concentration. 
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conducted  for 

(2)  Determine 
the  gas  being 
techniques  spec  i 

(3)  Determine 
the  techniques 
§63.11{b)(7)(i) 
where  applicab 
appropriate. 


visible  emission  test 
ues  specified  in 
observation  period 
in  paragraph 
this  section  instead  of 
specified  in 


cycle  is  less  than  2 
)bservation  period  for 
for  the  entire  loading 
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loading  cycles  are 
the  2-hour  period,  then 
observations  shall  be 
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the  net  heating  value  of 

usted,  using  the 
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general. 
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(3)  Requirements  fi 
wastewater  stre  ims 
streams  that  are 
compounds,  coin 
recordkeeping 
requirements  s 
§§  63.146(b)(1) 

(b)*   *   * 

(4)  Requiremtn 
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8  and  table  9 
the  applicable 
reporting  requi 
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paragraph  (i)(l 
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paragraph  (i)(2 
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follows: 
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14.  Section  6ll32  is  amended  by 
revising  paragra  phs  (a)(3)  and  (b)(4)  to 
read  as  follows 

Procesk  wastewater  provisions — 


or  Group  2 
For  wastewater 
Group  2  for  table  9 
ply  with  the  applicable 
^d  reporting 
ified  in 
md  63.147(b)(8). 


ts  for  Group  2 
For  wastewater 
Group  2  for  both  table 
Tipounds,  comply  with 
I  Bcordkeeping  and 
1  ements  specified  in 
md  63.147(b)(8). 


.138  is  amended  by: 
graphs  (i)  introductory 


piira; 

(ii): 

spntence  to  the  end  of 
introductory  text  and 

to  the  end  of 
i)  introductory  text; 
paragraph  (i)(2) 
by  revising  the 
iv)"  to  read  "(i)(3)"; 


paragraph  (i)(2)(iv) 
(3). 
additions  read  as 


§63.138    Process  wastewater  provisions- 
performance  standards  for  treatment 
processes  mana  ging  Group  1  wastewater 
streams  and/or  lesiduals  removed  from 
Group  1  wastewater  streams. 


(i)  One  megagram  total  source  mass 
flow  rate  option.  A  wastewater  stream  is 
exempt  from  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section  if 
the  owner  or  operator  elects  to  comply 
with  either  paragraph  (i)(l)  or  (i)(2)  of 
this  section,  and  complies  with 
paragraph  (i)(3)  of  this  section. 

(1)  *   *   *  The  owner  or  operator  who 
meets  the  requirements  of  this 
paragraph  (i)(l)  of  this  section  is  exempt 
from  the  requirements  of  §§  63.133 
through  63.137. 
***** 

(2)*    *    * 

(i)  *   *   *  When  determining  the  total 
source  mass  fiowrate  for  the  purposes  of 
paragraph  (i){2)(i)(B)  of  this  section,  the 
concentration  and  flow  rate  shall  be 
determined  at  the  location  specified  in 
paragraph  (i)(2)(i)(B)  of  this  section  and 
not  at  the  location  specified  in 
§  63.144(b)  and  (c). 
***** 

(iii)  The  owner  or  operator  of  each 
waste  management  unit  that  receives, 
manages,  or  treats  a  partially  treated 
wastewater  stream  prior  to  or  during 
treatment  shall  comply  with  the 
requirements  of  §§  63.133  through 
63.137,  as  applicable.  For  a  partially 
treated  wastewater  stream  that  is  stored, 
conveyed,  treated,  or  managed  in  waste 
management  unit  meeting  the 
requirements  of  §§63.133  through 
63.137.  the  owner  or  operator  shall 
follow  the  procedures  in  paragraph 
(i)(2)(i)(B)  of  this  section  to  calculate 
mass  flow  rate.  A  wastewater  stream, 
either  untreated  or  partially  treated, 
where  the  mass  flow  rate  has  been 
calculated  following  the  procedures  in 
paragraph  (i)(2)(i){A)  of  this  section  are 
exempt  from  the  requirements  of 
§§  63.133  through  63.137. 
***** 

16.  Section  63.145  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§63.145    Process  wastewater  provisions- 
test  methods  and  procedures  to  determine 
compliance. 

***** 

(j)  When  a  flare  is  used  to  comply 
with  §  63.139(c).  the  owner  or  operator 
shall  comply  with  paragraphs  (i)(l) 
through  (3)  of  this  section.  The  owner  or 
operator  is  not  required  to  conduct  a 
performance  test  to  determine  percent 
emission  reduction  or  outlet  organic 
HAP  or  TOC  concentration. 

(1)  Conduct  a  visible  emission  test 
using  the  techniques  specified  in 

§  63.11(b)(4). 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted,  using  the 
techniques  specified  in  §  63.11(b)(6). 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either 


§63.11(b)(7)(i)  (and  §63.11(b)(7)(iii), 
where  applicable)  or  §  63.11(b)(8),  as 
appropriate. 

***** 

17.  Section  63.146  is  amended  by 
adding  paragraph  (b)(1)  to  read  as 
follows: 

§  63.1 46    Process  wastewater  provisions- 
reporting. 

***** 

(b)  *   *   * 

(1)  Requirements  for  Group  2 
wastewater  streams.  This  paragraph 
does  not  apply  to  Group  2  wastewater 
streams  that  are  used  to  comply  with 
§  63.138(g).  For  Group  2  wastewater 
streams,  the  owner  or  operator  shall 
include  the  information  specified  in 
paragraphs  (b)(l)(i)  through  (iv)  of  this 
section  in  the  Notification  of 
Compliance  Status  Report.  This 
information  may  be  submitted  in  any 
form.  Table  15  of  this  subpart  is  an 
example. 

(i)  Process  unit  identification  and 
description  of  the  process  unit. 

(ii)  Stream  identification  code. 

(iii)  For  existing  sources, 
concentration  of  table  9  compound(s)  in 
ppm,  by  weight.  For  new  sources, 
concentration  of  table  8  and/or  table  9 
compound(s)  in  ppm,  by  weight. 
Include  documentation  of  the 
methodology  used  to  determine 
concentration. 

(iv)  Flow  rate  in  liter  per  minute. 
***** 

18.  Section  63.147  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (d)  introductory  text,  and  (d)(2). 
and  by  adding  paragraphs  (b)(8)  and 
(d)(3)  to  read  as  follows: 

§  63.1 47    Process  wastewater  provisions— 
recordkeeping. 

***** 

(b)  The  owner  or  operator  shall  keep 
in  a  readily  accessible  location  the 
records  specified  in  paragraphs  (b)(1) 
through  (8)  of  the  section. 

***** 

(8)  Requirements  for  Group  2 
wastewater  streams.  This  paragraph 
(b)(8)  of  this  section  does  not  apply  to 
Group  2  wastewater  streams  that  are 
used  to  comply  with  §  63.138(g).  For  all 
other  Group  2  wastewater  streams,  the 
owner  or  operator  shall  keep  in  a  readily 
accessible  location  the  records  specified 
in  paragraphs  (b)(8)(i)  through  (iv)  of 
this  section  in  the  Notification  of 
Compliance  Status  Report. 

(i)  Process  unit  identification  and 
description  of  the  process  unit. 

(ii)  Stream  identification  code, 

(iii)  For  existing  sources, 
concentration  of  table  9  compound(s)  in 
ppm,  by  weight.  For  new  sources, 
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concentration  of  table  8  and/or  table  9 
compound(s)  in  ppm,  by  weight. 
Include  documentation  of  the 
methodology  used  to  determine 
concentration. 

(iv)  Flow  rate  in  liter  per  minute. 
***** 

(d)  The  owner  or  operator  shall  keep 
records  of  the  daily  average  value  of 
each  continuously  monitored  parameter 
for  each  operating  day  as  specified  in 
§  63.152(f),  except  as  provided  in 
paragraphs  {d)(l)  through  (3)  of  this 
section. 
***** 

(2)  Regenerative  carbon  adsorbers.  For 
regenerative  carbon  adsorbers,  the 
owner  or  operator  shall  keep  the  records 
specified  in  paragraphs  (d)(2)(i)  and  (ii) 
of  this  section  instead  of  daily  averages. 

(i)  Records  of  the  total  regeneration 
stream  mass  flow  for  each  carbon  bed 
regeneration  cycle. 

(ii)  Records  of  the  temperature  of  the 
carbon  bed  after  each  regeneration 
cycle. 

(3)  Non-regenerative  carbon 
adsorbers.  For  non-regenerative  carbon 
adsorbers  using  organic  monitoring 
equipment,  the  owner  or  operator  shall 
keep  the  records  specified  in  paragraph 
(d){3)(i)  of  this  section  instead  of  daily 
averages.  For  non-regenerative  carbon 
adsorbers  replacing  the  carbon 
adsorption  system  with  fresh  carbon  at 
a  regular  predetermined  time  interval 
that  is  less  than  the  carbon  replacement 
interval  that  is  determined  by  the 
maximum  design  flow  rate  and  organic 
concentration  in  the  gas  stream  vented 
to  the  carbon  adsorption  system,  the 
owner  or  operator  shall  keep  the  records 
specified  in  paragraph  (d)(3)(ii)  of  this 
section  instead  of  daily  averages. 

(i)(A)  Record  of  how  the  monitoring 
frequency,  as  specified  in  table  13  of 
this  subpart,  was  determined. 

(B)  Records  of  when  organic 
compound  concentration  of  adsorber 
exhaust  was  monitored. 

(C)  Records  of  when  the  carbon  was 
replaced. 

(ii)(A)  Record  of  how  the  carbon 
replacement  interval,  as  specified  in 
table  13  of  this  subpart,  was  determined. 


(B)  Records  of  when  the  carbon  was 
replaced. 

***** 

19.  Section  63.151  is  amended  by 
revising  paragraphs  (b)(l)(iii)  and  (e)(1) 
to  read  as  follows: 

§63.151     Initial  notification. 

***** 

(b)  *   *   *  * 

(1)  *   *   * 

(iii)  An  identification  of  the  kinds  of 
emission  points  within  the  source  that 
are  subject  to  this  subpart; 
***** 

(e)  *   *   * 

(1)  A  list  designating  each  emission 
point  complying  with  §§63.113  through 
63.149  and  whether  each  emission  point 
is  Group  1  or  Group  2,  as  defined  in 
§63.111.  For  each  process  vent  within 
the  source,  provide  the  information 
listed  in  paragraphs  (e)(l)(i)  through  (iv) 
of  this  section. 

(i)  The  chemical  manufacturing 
process  unit(s)  that  is  the  origin  of  all  or 
part  of  the  vent  stream  that  exits  the 
process  vent. 

(ii)  The  type(s)  of  unit  operations  (i.e., 
an  air  oxidation  reactor,  distillation 
unit,  or  reactor)  that  creates  the  vent 
stream  that  exits  the  process  vent. 

(iii)  For  a  Group  2  process  vent,  the 
last  recovery  device,  if  any. 

(iv)  For  a  Group  1  process  vent,  the 
control  device,  or  other  equipment  used 
for  compliance. 
***** 

20.  Section  63.152  is  amended  by 
adding  a  new  paragraph  (b)(6),  revising 
paragraph  (c)(4)(iv),  and  adding  a  new 
paragraph  (d)(4)  to  read  as  follows: 

§63.152    General  reporting  and  continuous 
records. 

***** 

(b)  *  *  * 

(6)  An  owner  or  operator  complying 
with  §  63.113(i)  shall  include  in  the 
Notification  of  Compliance  Status,  or 
where  applicable,  a  supplement  to  the 
Notification  of  Compliance  Status,  the 
name  and  location  of  the  transferee,  and 


the  identification  of  the  Group  1  process 
vent. 

***** 

id)*   *  * 
(4)  *    *    * 

(iv)  For  gas  streams  sent  for  disposal 
pursuant  to  §63.113(i)  or  for  process 
wastewater  streams  sent  for  treatment 
pursuant  to  §  63.132(g),  reports  of 
changes  in  the  identity  of  the  transferee. 
***** 

(d)  *  *  * 

(4)  If  an  owner  or  operator  transfers 
for  disposal  a  gas  stream  that  has  the 
characteristics  specified  in  §  63.107(b) 
through  (h)  or  meets  the  criteria 
specified  in  §63.107(1)  to  an  off-site 
location  or  an  on-site  location  not 
owned  or  operated  by  the  owner  or 
operator  of  the  source  and  the  vent 
stream  was  not  included  in  the 
information  submitted  with  the 
Notification  of  Compliance  Status  or  a 
previous  periodic  report,  the  owner  or 
operator  shall  submit  a  supplemental 
report.  The  supplemental  report  shall  be 
submitted  no  later  than  [180  DAYS 
AFTER  THE  DATE  OF  PUBLICATION 
OF  FINAL  RULE  IN  THE  Federal 
Register]  or  with  the  next  periodic 
report,  whichever  is  later.  The  report 
shall  provide  the  information  listed  in 
paragraphs  (d)(4)(i)  through  (iv)  of  this 
section. 

(i)  The  chemical  manufacturing 
process  unit(s)  that  is  the  origin  of  all  or 
part  of  the  vent  stream  that  exits  the 
process  vent. 

(ii)  The  type(s)  of  unit  operations  (i.e.. 
an  air  oxidation  reactor,  distillation 
unit,  or  reactor)  that  creates  the  vent 
stream  that  exits  the  process  vent. 

(iii)  For  a  Group  2  process  vent,  the 
last  recovery  device,  if  any. 

(iv)  For  a  Group  1  process  vent,  the 
identity  of  the  transferee. 
*        *    .     *         *        * 

21 .  The  appendix  to  subpart  G  is 
amended  by  revising  tables  1 2  and  20  to 
read  as  follows: 

Appendix  to  Subpart  G — Tables  and 
Figures 


Table  12.— Monitoring  Requirements  for  Treatment  Processes 


To  comply  with 


Parameters  to  be  monitored 


Frequency 


Methods 


Appropriate  parameters  as  speci- 
fied in  §63.143(0)  and  approved 
by  permitting  authority. 


Appropriate  frequency  as  speci- 
fied in  §63.143  and  as  ap- 
proved by  permitting  authority. 


Appropriate  methods  as  specified 
in  §63  143  and  as  approved  by 
pennitting  authority. 


1.  Required  mass  removal  of 
Table  8/and  or  Table  9  com- 
pound(s)  from  wastewater  treat- 
ed in  a  property  operated  bio- 
logical treatment  unit  §63. 138(f) 
§63. 138(g). 

2.  Steam  stripper Steam  flow  rate 'Continuously Integrating  steam  flow  monitoring 

device  equipped  with  a  contin- 
uous recorder. 
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To  comp  y  with 


3.   Alternative 
eters 


mc  nitoring 


Table  20  -Iwastewater— Periodic  Reporting  Requirements  for  Control  Devices  Used  To  Comply  With 

§§63.13-63.139 


C  ontrol  device 


Thermal  incinerate  r  . 
Catalytic  incinerat  )r 


Boiler  or  proces! 
input  capacity 
vent  stream  is 

Flare  

Condenser  


Carbon  adsorljer 


Carbon  adsorber 


All  control  device: 


•■  The  daily 
•^  NCS  =  Notific^ti 
-The  periodic 
§63.152(c)(2)(ii)(f) 
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Table  12.— Monitoring  Requirements  for  Treatment  Processes— Continued 


Parameters  to  be  monitored 


Frequency 


Methods 


Wastewater  feed  mass  flow  rate  ..    Continuously 
Wastewater  feed  temperature  Continuously 


Liquid  flow  meter  installed  at  strip- 
per influent  and  equipped  with  a 
continuous  recorder. 

Liquid  temperature  monitoring  de- 
vice installed  at  stripper  influent 
and  equipped  with  a  continuous 
recorder. 


param-  Other  parameters  may  be  mon- 
itored upon  approval  from  the 
Administrator  in  accordance 
with  the  requirements  specified 
in  §63. 151(f). 


heater  with  a  design  heat 

ess  than  44  megawatts  and 

mixed  with  the  pnmary  fuel. 


Reporting  requirements 


rot 


regenerative) 


non-regenerative) 


1.  Report  all  daily  average-'  temperatures  that  are  outside  the  range  established  in  the  NCS'' 
or  operating  pemriit  and  all  operating  days  when  insufficient  monitoring  data  are  collected.'^^ 

1.  Report  all  daily  average'  temperatures  that  are  outside  the  range  established  in  the  NCS'' 
or  operating  permit. 

2.  Report  all  daily  average  ■•  temperature  differences  across  the  catalyst  bed  that  are  outside 
the  range  established  in  the  NCS''  or  operating  permit. 

3.  Report  all  operating  days  when  insufficient  monitoring  data  are  collected.'^^ 

1.  Report  all  daily  average^  firetx)x  temperatures  that  are  outside  the  range  established  in  the 
NCS''  or  operating  permit  and  all  operating  days  when  insufficient  monitoring  data  are  col- 
lected.^ 

1 .  Report  the  duration  of  all  periods  when  all  pilot  flames  are  absent. 

1.  Repon  all  daily  average-'  exit  temperatures  that  are  outside  the  range  established  in  the 
NCS''  or  operating  permit  and  all  operating  days  when  insufficient  monitoring  data  are  col- 
lected.*- 

1.  Repon  all  cartx)n  bed  regeneration  cycles  when  the  total  regeneration  stream  mass  or  volu- 
metric flow  is  outside  the  range  established  in  the  NCS''  or  operating  permit. 

2.  Report  all  carbon  bed  regeneration  cycles  during  which  the  temperature  of  the  carbon  bed 
after  regeneration  is  outside  the  range  established  in  the  NCS"  or  operating  permit. 

3.  Report  all  operating  days  when  insufficient  monitoring  data  are  collected.^ 

1 .  Report  all  operating  days  when  inspections  not  done  according  to  the  schedule  developed 
as  specified  in  table  1 3  of  this  subpart. 

2.  Repon  all  operating  days  when  carbon  has  not  been  replaced  at  the  frequency  specified  in 
table  13  of  this  subpan. 

1.  Repon  the  times  and  durations  of  all  periods  when  the  vent  stream  is  divened  through  a  by- 
pass line  or  the  monitor  is  not  operating,  or 

2.  Repon  all  monthly  inspections  that  show  the  valves  are  moved  to  the  diverting  position  or 
the  seal  iias  been  changed. ^ 


aveibge  is  the  average  of  all  values  recorded  during  the  operating  day,  as  specified  in  §63. 147(d). 

ion  of  Compliance  Status  described  in  §63.152.  ..        ^  .  u  w«i„^h  .^ 

shall  include  the  duration  of  periods  when  monitoring  data  are  not  collected  for  each  excursion  as  defined  in 


reports 


Subpart  H— N^ional  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks 

22.  Section  6  3.180  is  amended  by 
revising  paragi  iph  (e)  to  read  as  follows: 

§  63.1 80    Test  n  lethods  and  procedures. 


(e)  When  a 
with§63.172( 
shall  comply 
through  (3)  of 
operator  is  not 


f  are 


V 


is  used  to  comply 
),  the  owner  or  operator 
ith  paragraphs  (e)(l} 
is  section.  The  owner  or 
required  to  conduct  a 


h 


performance  test  to  determine  percent 
emission  reduction  or  outlet  organic 
HAP  or  TOC  concentration. 

(1)  Conduct  a  visible  emission  test 
using  the  techniques  specified  in 

§  63.11(b)(4). 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted,  using  the 
techniques  specified  in  §  63.11(b)(6), 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either 
§63.11(b)(7)(i)  (and  §63.11(b)(7)(iii), 
where  applicable)  or  §63. 11(b)(8).  as 
appropriate. 


Appendix  C — [Amended] 

23.  Appendix  C  to  part  63  is  amended  by: 

a.  Revising  the  third  paragraph  in  section 
I: 

b.  Revising  the  introductory  text  to  section 

III: 

c.  In  section  III.D.l,  revising  Eqn  App.C- 
4  and  the  paragraph  preceding  it: 

d.  In  section  111.0.2.  revising  Eqn  App.C- 
6  and  the  paragraph  preceding  it: 

e.  Adding  section  III.E; 

f.  Adding  references  7  and  8  to  the 
References  section: 

g.  Revising  Figure  1; 
h.  Adding  Form  XIII. 
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The  additions  and  revisions  read  as 
follows: 

Appendix  C  to  Part  63 — Determination 
of  the  Fraction  Biodegraded  (Fb,o)  in  a 
Biological  Treatment  Unit 

/.  Purpose  » 

***** 

Unless  otherwise  specified,  the  procedures 
presented  in  this  appendix  are  designed  to  be 
applied  to  thoroughly  mixed  tEeatment  units. 
A  thoroughly  mixed  treatment  unit  is  a  unit 
that  is  designed  and  operated  to  approach  or 
achieve  uniform  biomass  distribution  and 
organic  compound  concentration  throughout 
the  aeration  unit  by  quickly  dispersing  the 
recycled  biomass  and  the  wastewater 
entering  the  unit.  Detailed  discussion  on  how 
to  determine  if  a  biological  treatment  unit  is 
thoroughly  mixed  can  be  found  in  reference 
7.  Systems  that  are  not  thoroughly  mixed 
treatment  units  should  be  subdivided  into  a 
series  of  zones  that  have  uniform 
characteristics  within  each  zone.  The  number 
of  zones  required  to  characterize  a  biological 
treatment  system  will  depend  on  the  design 
and  operation  of  the  treatment  system. 
Detailed  discussion  on  how  to  determine  the 
number  of  zones  in  a  biological  treatment 
unit  and  examples  of  determination  of  fb,,. 
can  be  found  in  reference  8.  Each  zone 
should  then  be  modeled  as  a  separate  unit. 
The  amount  of  air  emissions  and 
biodegradation  from  the  modeling  of  these 
separate  zones  can  then  be  added  to  reflect 
the  entire  svstem. 


///.  Procedures  for  Determination  off^,„ 

The  first  step  in  the  analysis  to  determine 
if  a  biological  treatment  unit  may  be  used 


without  being  covered  and  vented  through  a 
closed-vent  system  to  em  air  pollution  control 
device,  is  to  determine  the  compound- 
specific  fh,„.  The  following  procedures  may 
be  u.sed  to  determine  fb,o: 

(1)  EPA  Test  Method  304 A  or  304B 
(appendix  A,  part  63) — Method  for  the 
Determination  of  Biodegradation  Rates  of 
Organic  Compounds. 

(2)  Performance  data  with  and  without 
biodegradation, 

(3)  Inlet  and  outlet  concentration 
measurements, 

(4)  Batch  tests, 

(5)  Multiple  zone  concentration 
measurements. 

All  procedures  must  be  executed  so  that 
the  resuking  fbu.  is  based  on  the  collection 
system  and  waste  management  units  being  in 
compliance  with  the  regulation.  If  the 
collection  system  and  waste  management 
units  meet  the  suppression  requirements  at 
the  time  of  the  test,  any  of  the  procedures 
may  be  chosen.  If  the  collection  system  and 
waste  management  units  are  not  in 
compliance  at  the  time  of  the  performance 
test,  then  only  Method  304A,  304B.  or  the 
batch  test  shall  be  chosen.  If  Method  304A, 
304B.  or  the  batch  test  is  used,  any 
anticipated  changes  to  the  influent  of  the 
full-scale  biological  treatment  unit  that  will 
occur  after  the  facility  has  enclosed  the 
collection  system  must  be  represented  in  the 
influent  feed  to  the  benchtop  bioreactor  unit, 
or  test  unit. 

Select  one  or  more  appropriate  procedures 
from  the  five  listed  above  based  on  the 
availability  of  site  specific  data  and  the  type 
of  mixing  that  occurs  in  the  unit  (thoroughly 
mixed  or  multiple  mixing  zone).  If  the 
facility  does  not  have  site-specific  data  on  the 
removal  efficiency  of  its  biological  treatment 


unit,  then  Procedure  1  or  Procedure  4  may 
be  used.  Procedure  1  allows  the  use  of  a 
benchtop  bioreactor  to  determine  the  first- 
order  biodegradation  rate  constant.  An  owner 
or  operator  may  elect  to  assume  the  first 
order  biodegradation  rate  constant  is  zero  for 
any  regulated  compound(s)  present  in  the 
wastewater.  Procedure  4  explains  two  types 
of  batch  tests  which  may  be  used  to  estimate 
the  first  order  biodegradation  rate  constant. 
An  owner  or  operator  may  elect  to  assume 
the  first  order  biodegradation  rate  constant  is 
zero  for  any  regulated  compound(s)  present 
in  the  wastewater.  Procedure  3  would  be 
used  if  the  facility  has,  or  measures  to 
determine,  data  on  the  inlet  and  outlet 
individual  organic  compound  concentration 
for  the  biological  treatment  unit.  Procedure  3 
may  only  be  used  on  a  thoroughly  mixed 
treatment  unit.  Procedure  5  is  the 
concentration  measurement  test  that  can  be 
used  for  units  with  multiple  mixing  zones. 
Procedure  2  is  used  if  a  facility  has  or  obtains 
performance  data  on  a  biotreatment  unit 
prior  to  and  after  addition  of  the  microbial 
mass.  An  example  where  Procedure  2  could 
be  used  is  an  activated  sludge  unit  where 
measurements  have  been  taken  on  inlet  and 
exit  concentration  of  organic  compounds  in 
the  wastewater  prior  to  seeding  with  the 
microbial  mass  and  start-up  of  the  unit.  The 
flow  chart  in  figure  1  outlines  the  steps  to  use 
for  each  of  the  procedures. 


D.  Batch  Tests  (Procedure  4) 

***** 
.1    *  *  * 

Equation  App.  C-3  can  be  integrated  to 
obtain  the  following  equation: 


-t  = ^In 


s 


AB 


^  A-t-Bs  ^ 


A-^Bs 


0  J 


(Eqn  App.  C-4) 


Where: 
A=GK,4Ks-HQn,VX 

B=GIQ.q 


So=test  compound  concentration  at  t=0 


2. 


Equation  App.  C-5  can  be  solved 
analytically  to  give: 


t  = 


-KKe,+V,) 


v.Q.x 


(s-s„)  +  K,ln 


f      \ 
s 


V^o  y 


(Eqn  App.  C-6) 


E.  Multiple  Zone  Concentration 
Measurements  (Procedure  5) 

Procedure  5  is  the  concentration 
measurement  method  that  can  be  used 
to  determine  the  fh,„  for  units  that  are 
not  thoroughly  mixed  and  thus  have 
multiple  zones  of  mixing.  As  with  the 
other  procedures,  proper  determination 
of  fb,o  must  be  niade  on  a  system  as  it 
would  exist  under  the  rule.  For 
purposes  of  this  calculation,  the 


biological  unit  must  be  divided  '  into 
zones  with  uniform  characteristics 
within  each  zone.  The  number  of  zones 
that  is  used  depends  on  the  complexity 
of  the  unit.  Reference  8,  "Technical 
Support  Document  for  the  Evaluation  of 
Aerobic  Biological  Treatment  Units  with 
Multiple  Mixing  Zones,"  is  a  source  for 
further  information  concerning  how  to 
determine  the  number  of  zones  that 
should  be  used  for  evaluating  your  unit. 


'  This  is  a  mathematical  division  of  the  actual 
unit;  not  addition  of  physical  barriers. 


The  following  information  on  the 
biological  unit  must  be  available  to  use 
this  procedure:  basic  luiit  variables  such 
as  inlet  and  recycle  wastewater  flow 
rates,  type  of  agitation,  and  operating 
conditions;  meastu-ed  representative 
organic  compound  concentrations  in 
each  zone  and  the  inlet  and  outlet:  and 
estimated  mass  transfer  coefficients  for 
each  zone.  The  estimated  mass  transfer 
coefficient  for  each  compound  in  each 
zone  is  obtained  from  Form  II  using  the 
characteristics  of  each  zone.  A  computer 
model  may  be  used.  If  the  Water?  model 
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or  the  most  recer  t 
is  used, then  use 
KL.  The  TOXCH 
may  also  be  usee 
biological  treatmpnt 
stipulations 
Compound 
for  each  zone  are 
calculate  the  fh,o 


update  to  this  model 
Form  II-A  to  calculate 
:M  or  BASTE  model 
to  calculate  KL  for  the 

unit,  with  the 
in  Procedure  304B. 
concentration  measurements 
used  in  Form  XIII  to 
A  copy  of  Form  XIII  is 


listed 


1.  Use  EPi,  Method  304A  or  EPA  Method  304B    2.  Performance  data      3.  Inlet  and  outlet  ■*•  Batch 


Use 
Method 


EPA 


304A 


Calcuh  te 

Comj 

Foni 


Com|  lete 
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completed  for  each  of  the  compounds  of 
concern  treated  in  the  biological  unit. 

***** 

References 

***** 

7.  Technical  Support  Document  for 
Evaluation  of  Thoroughly  Mixed 


Biological  Treatment  Units.  November 
1998. 

8.  Technical  Support  Document  for 
the  Evaluation  of  Aerobic  Biological 
Treatment  Units  with  Muhiple  Mixing 
Zones. 


BILLING  CODE  6560-50-U 
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Method  304B 
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with  and  without 
biodegradation 


Calculate  Kl 

Complete 

FonnI 
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measurements 


tests 


Calculate  KL 

and  Kl  from 

field  data. 

Complete 

FomVI 


Estimate  KL  from 

air  emission  models, 

Complete  Fom  II 


aiculate  Kl 

from  field  data, 

Complete 

FomVI 


5.  Multiple  zone 
concentration 
measurement 

L 


Calculate  Kl 

from  batch  tests, 

Complete 

FormXn 


Measure 

concentrations 

m  the  zones 


Estimate  KL  from 

air  emission  models, 

Complete  Fom  I! 


Estimate  KL, 

for  each  zone 

complete  Fom  11 


Estimate  fe  and  fbio  from  estimates  of  Kl  and  KL.  Complete  Fom  III 


Estimate  fe  and  fbio.  Complete  Fom  XIII 


Collect  estimates  of  fe  and  fbio  for 

each  regulated  organic  compound  in 

the  wastewater  stream. 


Detemine  Fbio  by  multiplying  each  fbio  by  the  average 
mass  flow  rate  for  that  compound,  summing  the  product, 
and  dividing  by  the  total  stream  average  mass  flow  rate. 


Mgure  1.  ALTERNATIVE  EXPERIMENTAL  METHODS  FOR  DETERMMNG  THE  FR\aiON 
OF  ORGANIC  COMPOLTSD  BIODEGRADED  (Fbio)  EN  A  BIOLOGICAL  TREATMENT  UNIT 
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FORM  XIII.  DATA  FORM  FOR  THE  ESTIMATION  OF  MULTIPLE  ZONE 
BIOUEGKADATION  FROM  UNIT  CONCENTRATIONS 


NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 

C  OMPOUND  tor  site  specific  biorate  determination 

Number  of  zones  in  the  biological  treatment  unit 

1 

VOLUME  or  rull-scale  system  (cubic  meters) 

2 

Average  DEPTH  of  the  full-scale  system  (meters) 

3 

FLOW  RATE  of  wastewater  treated  in  the  unit  (m3/s) 

4 

Recycle  flow  of  wastewater  added  to  the  unit,  if  any  (m3/s) 

5 

Concentration  in  the  wastewater  treated  in  the  unit  (mg/L) 

6 

Concentration  in  the  recycle  flow,  if  any  (mg/L) 

7 

Concentration  in  the  effluent  (mg/L). 

8 

TOTAL  INLET  FLOW  (m3/s)  line  4  plus  the  number  on  line  5 

TOTAL  RESIDENCE  TIME  (s)  line  2  divided  by  line  9 

TOTAL  AREA  OF  IMPOUNDMENT  (m2)  line  2  divided  by  line  3 

Estimate  of  KL  in 
Zone      Concentration  for         Area  of  the        the  zone  (m/s) 
number    zone,  Ci  (mg/L)        zone,  A  (m2)       from  Forni  11 


9 

10 

11 

AIR  STRIPPING 
KL  ACi     (g/sj 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

. 

TOTALS  su 

m  for  each  zone 

12 

13 

Removal  by  air  stripping  (g/s).  Line  13 

14 

Loading  in  effluent  (g/s)  Line  8  times  line  9 

15 

Total  loading  (g/s)  (Line  5  *  line  7)  +  (line  4*  line  6) 

16 

Removal  by  biodegradation  (g/s)  Line  16  minus  (line  14  +  line  15). 

17 

[Fraction  biodegraded:    Divide  line  17  by  line  16 

18 

Fraction  air  emissions:    Divide  line  14  by  line  16 

19 

Fraction  remaining  in  unit  effluent:    Divide  line  1 5  by  line  16 

20 

1/11/99 


[FR  Doc.  1070  Filed  1-19-00;  8:45am  ] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  260 
[FRL-6527-4] 

Proposed  Exclusion  From  the 
Definition  of  Sol  d  Waste;  Hazardous 
Waste  Management  System; 
Identification  anfl  Listing  of  Hazardous 
Waste 


AGENCY 

Agency  (EPA). 
action:  Notice  o 
period  extension . 


Environknentai  Protection 
public  comment 


varia  nee 


summary:  In 

the  public,  EPA 
comment  period 
regarding  a 
hazardous  waste 
requirements  for 
reclaimed  by  tht 
Company  (WRC 
sludges.  The 
published 
68968).  The  co 
extended  an 
end  March  8.  20t)0 


response  to  requests  from 
s  extending  the  public 
for  the  proposed  rule 

from  EPA's 
management 
certain  materials 
World  Resources 
from  metal-bearing 
prcfcosed  rule  was 
DeceriberQ,  1999  (64  FR 
niment  period  has  been 
ional  30  days  and  will 


adc  it 


DATES:  Written 
submitted  to 


|W( 

let 


t(i 


tc: 


addresses: 

an  original  and 
referencing  doc 
WRCP-FFFFF 
Information 
Waste  (5305G). 
Protection 
Rios  Building 
Avenue  MW, 
Hand  deliveries 
made  to  the 
below. 

Comments 
electronically 
docket@epamai 
electronic  format 
identified  by  tb 
WRCP-FFFFF 
should  be 
and  should  not 
characters  or 

Commenters 
Confidential 
by  e-mail.  An  oi 
CBI  must  be  sul 
cover  to:  RCRA 
Officer.  Office 
U.S. 

Ariel  Rios  Bui 
Ave.  NW,  Was 

Public 
materials  are 
viewing  at  the 
(RIC)  located  at 
Floor,  1235  ]e 
Arlington,  VA. 


subm  tted 


an^ 


Bus 


cf 


Environme  ntal 


1  ingtc 
Comm  ents 


aval 


ff  ;rsor 


f  omments  must  be 
EP-  ^  by  March  8,  2000. 
Con|menters  must  submit 
o  copies  of  comments 
number  F-99- 
RCRA  Docket 
Ceiier,  Office  of  Solid 
.S.  Environmental 
Agenhy  Headquarters.  Ariel 
1 200  Pennsylvania 
Wi  ishington.  DC  20460. 
of  comments  should  be 
Arl  ngton.  VA  address 


mi  y  also  be  submitted 


rcra- 

epa.gov.  Comments  in 
should  also  be 
docket  number  F-99- 
.  ^11  electronic  comments 

as  an  ANCII  file 
ise  any  special 

form  of  encryption, 
ihould  not  submit  any 
iness  Information  (CBI) 
iginai  and  two  copies  of 
mitted  under  separate 
CBI  Document  Control 
Solid  Waste  (5305W). 
Protection  Agency, 
ing.  1200  Peimsylvania 
on,  DC  20460. 
and  supporting 
lable  for  public 
]  :CRA  Information  Center 
Crystal  Gateway  1 ,  First 

n  Davis  Highway, 
The  docket  is  open  from 


9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  To 
review  docket  materials  it  is 
recommended  that  a  member  of  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  Members  of  the  public 
may  make  a  maximum  of  100  copies 
from  the  regulatory  docket  at  no  charge. 
Additional  copies  cost  S0.15/page.  For 
instructions  on  how  to  access  the  docket 
index  see  the  Supplementary 
Information  Section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  the  RCRA/ 
Superfund/  EPCRA/UST  Hotline  at 
(800)  424-9346  (toll  free)  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking 
contact  Ms.  Marilyn  Goode.  U.S.  EPA. 
MC  5304W.  ArielRios  Building.  1200 
Pennsylvania  Avenue,  Washington.  DC 
20460.  E-mail:  goode.marilyn@epa.gov. 
Phone:  (703)  308-8800. 

SUPPLEMENTARY  INFORMATION:  The  Index 
to  the  docket  is  available  on  the 
Internet.  Access  it  by  following  these 
directions: 

WWW:  http://www.epa.gov/epaoswerf 
osw/hazwaste.htm#id 

FTP:  FTP:  ftp.epa.gov 

Login:  Anonymous 

Password:  Your  Internet  Address 

Files  are  located  in  /pub/epaoswer 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
a  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  notice.  EPA  responses  to 
comments,  whether  the  comments  are 
written  or  electronic,  will  be  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
official  record  for  this  rulemaking.  EPA 
will  not  immediately  reply  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form. 

Dated;  January  11.  2000. 
Elizabeth  Cotsworth. 

Director,  Office  of  Solid  Waste. 

(FR  Doc.  00-1364  Filed  1-19-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  Nos.  00-10;  FCC  00-16] 

Establishment  of  a  Class  A  Television 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
regulations  to  establish  a  Class  A 
television  license  for  qualifying  low 
power  television  stations  in  accordance 
with  the  Community  Broadcasters 
Protection  Act  of  1999.  The  measure  of 
primary  Class  A  regulatory  status 
afforded  in  the  Act  will  provide  stability 
and  a  brighter  futiu-e  to  many  low  power 
television  stations  that  provide  valuable 
local  programming  services  in  their 
communities,  but  without  constraining 
the  implementation  of  the  digital 
television  service. 

DATES:  Comments  must  be  filed  on  or 
before  February  10.  2000.  Reply 
comments  must  be  filed  on  or  before 
February  22.  2000.  Written  comments 
by  the  public  on  the  proposed 
information  collections  are  due 
February  10.  2000.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  emd  Budget  (OMB)  on  the 
proposed  information  collection  on  or 
before  March  20,  2000. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  Room 
TW-A306.  SW,  Washington.  DC  20554. 
In  addition  to  filing  comnfents  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Kim 
Matthews.  Legal  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
Federal  Communications  Commission, 
445  12th  Street,  SW.  Washington.  DC 
20554.  Ahematively>  comments  may 
also  be  filed  by  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS).  via  the  Internet  to  http:// 
www.fcc.gov.e-file/ecfs.html.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Judy 
Boley.  Federal  Communications 
Conunission.  Room  1-C804,  445  12th 
Street.  SW,  Washington.  DC  20554.  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Virginia  Huth.  OMB  Desk  Officer,  10236 
NEOB.  725  17th  Street.  NW. 
Washington.  DC  20503  or  via  the 
Internet  to  vhuth@eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Matthews.  Policy  and  Rules  Division. 
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Mass  Media  Bureau  (202)  418-2120.  For 
additional  information  concerning  the 
information  collection  contained  in  this 
document,  contact  Judy  Boley  at  (202) 
418-0214,  or  via  the  hitemet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  FCC  00-16, 
adopted  January  13,  2000,  and  released 
January  13,  2000.  The  full  text  of  this 
Conunission  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257),  445  12  St.  S.W.,  Washington.      - 
D.C.  The  complete  text  of  this  Notice 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
445  Twelfth  Street,  S.W.,  CY-B402, 
(202)  857-3800.  h  is  also  available  on 
the  Commission's  web  page  at 

www.fcc.gov/Bureaus/Mass Media/ 

Orders/2000/fcc00016.txt. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  On  November  29,  1999,  Congress 
enacted  the  Community  Broadcasters 
Protection  Act  of  1999  ("CBPA").  The 
CBPA  requires  the  Commission,  within 
120  days  after  the  date  of  enactment,  to 
prescribe  regulations  establishing  i 
Class  A  television  license  available  to 
licensees  of  qualifying  low-power 
television  ("LPTV")  stations.  The  CBPA 
directs  that  Class  A  licensees  be  subject 
to  the  same  license  terms  and  renewal 
standards  as  full-power  television 
licensees,  and  that  Class  A  licensees  be 
accorded  primary  status  as  a  television 
broadcaster  as  long  as  the  station 
continues  to  meet  the  requirements  set 
forth  in  the  statute  for  a  qualifying  low- 
power  station.  In  addition  to  other 
matters,  the  CBPA  sets  out  certain 
certification  and  application  procediues 
for  low-power  television  licensees 
seeking  to  obtain  Class  A  status, 
prescribes  the  criteria  low-power 
stations  must  meet  to  be  eligible  for  a 
Class  A  license,  and  outlines  the 
interference  protection  Class  A 
applicants  must  provide  to  analog  (or 
"NTSC").  digital  ("DTV"),  LPTV,  and 
TV  translator  stations.  We  are  initiating 
this  proceeding  to  implement  the 
Community  Broadcasters  Protection 
Act. 

2.  On  September  22,  1999,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  ("September  22 
Notice"),  64  FR  56,999  (1999), 
considering  a  wide  range  of  issues 
related  to  the  establishment  of  a  form  of 
primary  status  for  certain  low-power 
television  stations.  That  Notice 


responded  to  a  petition  for  rule  making 
filed  by  the  Community  Broadcasters 
Association  ("CBA").  Initial  comments 
on  the  September  22  Notice  were  due 
December  21,  1999.  In  light  of  passage 
of  the  Community  Broadcasters 
Protection  Act,  which  addresses  many 
of  the  same  issues  raised  in  the  earlier 
Notice  and  the  CBA  petition,  we  are 
terminating  today  oui  earlier 
proceeding,  and  are  initiating  this  new 
proceeding  to  implement  the  CBPA. 

3.  From  its  creation  by  the 
Commission  in  1982,  the  low  power 
television  service  has  been  a  "secondary 
spectnun  priority"  service  whose 
members  "may  not  cause  objectionable 
interference  to  existing  full  service 
stations,  and  *   *   *  must  yield  to 
facilities  increases  of  existing  full 
service  stations  or  to  new  full  service 
stations  where  interference  occurs." 
Currently,  there  are  some  2,200  licensed 
LPTV  stations  in  approximately  1000 
commimities,  operating  in  all  50  states. 
These  stations  serve  both  rural  and 
urban  audiences.  Because  they  operate 
at  reduced  power  levels,  LPTV  stations 
serve  a  much  smaller  geographic  region 
than  full-service  stations  and  can  be  fit 
into  areas  where  a  higher  power  station 
cannot  be  accommodated  in  the  Table  of 
Allotments.  In  many  cases,  LPTV 
stations  may  be  the  only  television 
station  in  an  area  providing  local  news, 
weather,  and  public  affairs 
progranuning.  Even  in  some  well-served 
markets,  LPTV  stations  may  provide  the 
only  local  service  to  residents  of 
discrete  geographical  communities 
within  those  markets.  Many  LPTV 
stations  air  "niche"  progranuning,  often 
locally  produced,  to  residents  of  specific 
ethnic,  racial,  and  interest  communities 
within  the  larger  area,  including 
progranuning  in  foreign  languages. 

4.  The  LPTV  service  has  significantly 
increased  the  diversity  of  broadcast 
station  ownership.  Stations  are  operated 
by  such  diverse  entities  as  community 
groups,  schools  and  colleges,  religious 
organizations,  radio  and  TV 
broadcasters,  and  a  wide  variety  of 
small  businesses.  The  service  has  also 
provided  first-time  ownership 
opportimities  for  minorities  and 
women. 

5.  The  Community  Broadcasters 
Protection  Act,  Congress  found  that  the 
future  of  low-power  television  is 
uncertain.  Because  LPTV  stations  have 
secondary  regulatory  status,  they  can  be 
displaced  by  full-service  stations  that 
seek  to  expand  their  own  service  area, 
or  by  new  full-service  stations  seeking 
to  enter  the  same  market.  The  statute 
finds  that  this  regulatory  status  affects 
the  ability  of  LPTV  stations  to  raise 
necessary  capital.  In  addition,  Congress 


recognized  that  the  conversion  to  digital 
television  further  complicates  the 
imcertain  future  of  LPTV  stations.  To 
facilitate  the  transition  from  analog  to 
digital  television,  the  Commission  has 
provided  a  second  channel  for  each  full 
service  television  licensee  in  the 
country  that  will  be  used  for  digital 
broadcasting  during  the  period  of 
conversion  to  an  all-digital  broadcast 
service.  In  assigning  DTV  channels,  we 
maintained  the  secondary  status  of 
LPTV  stations  and  TV  translators  and, 
in  order  to  provide  all  full-service 
stations  with  a  second  channel,  were 
compelled  to  establish  DTV  allotments 
that  will  displace  a  number  of  LPTV 
stations.  Although  the  Commission  has 
taken  a  number  of  steps  to  mitigate  the 
impact  of  the  DTV  transition  on  stations 
in  the  LPTV  service,  that  transition  will 
have  significant  adverse  effects  on  many 
stations,  particularly  LPTV  stations 
operating  in  urban  areas  where  there  are 
few,  if  any,  available  replacement 
channels. 

6.  Congress  sought  in  the  Community 
Broadcasters  Protection  Act  to  address 
some  of  these  issues  by  providing 
certain  low  power  television  stations 
"primary"  regulatory  status.  Congress 
also  recognized,  however,  that,  because 
of  the  emerging  DTV  service,  not  all 
LPTV  stations  could  be  guaranteed  a 
certain  futiu^.  Congress  indicated  its 
recognition  of  the  importance  and 
engineering  complexity  of  the  FCC's 
plan  to  convert  fidl-service  stations  to 
digital  format,  and  protected  the  ability 
of  these  stations  to  provide  both  digital 
and  analog  service. 

7.  Section  (f)(1)(A)  of  the  CBPA 
requires  the  Commission,  within  120 
days  after  the  date  of  enactment 
(November  29,  1999),  to  prescribe 
regulations  establishing  a  Class  A 
television  service.  The  CBPA  establishes 
a  two-part  certification  and  application 
procedure  for  LPTV  stations  seeking 
Class  A  status.  First,  the  CBPA  directs 
the  Commission  to  send  a  notice  to  all 
LPTV  licensees  describing  the 
requirements  for  Class  A  designation. 
Within  60  days  of  the  date  of  enactment, 
licensees  intending  to  seek  Class  A 
designation  are  required  to  submit  to  the 
Commission  a  certification  of  eligibility 
based  on  the  applicable  qualification 
requirements. 

8.  The  CBPA  provides  that,  absent  a 
material  deficiency  in  a  licensee's 
certification  of  eligibility,  the 
Commission  shall  grant  the  certification 
of  eligibility  to  apply  for  Class  A  status. 
The  CBPA  further  provides  that 
licensees  have  30  days  after  final 
regulations  implementing  the  CBPA  are 
adopted  by  the  Commission  in  which  to 
submit  an  application  for  Class  A 
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those  values  that  define  DTV  noise- 
limited  service:  28  dBu  for  channels  2- 
6;  36  dBu  for  channels  7-13;  and  41  dBu 
for  channels  14-69,  calculated  as  a 
predicted  F(50,90)  field  strength.  We 
invite  comment  on  the  protected  service 
area  of  Class  A  stations  and,  in 
particular,  on  whether  other  field 
strength  values  might  be  better  suited 
for  analog  and  digital  Class  A  service. 

1 1 .  The  CBPA  also  provides  that  if, 
after  granting  certification  of  eligibility 
for  Class  A  license,  technical  problems 
arise  requiring  an  engineering  solution 
to  a  full-power  DTV  station's  allotted 
parameters  or  channel  assignment  in  the 
digital  television  Table  of  Allotments, 
the  Commission  shall  make  the 
modifications  necessary  to  (i)  ensure 
replication  of  the  full-power  digital 
television  applicant's  service  area  as 
provided  for  in  §§  73.622  and  73.623  of 
the  Commission's  regulations,  and  (ii)  to 
permit  maximization  of  a  full-power 
digital  television  applicant's  service 
area  consistent  with  these  sections,  if 
the  applicant  has  filed  an  application 
for  maximization  or  a  notice  of  its  intent 
to  seek  maximization  by  December  31, 
1999,  and  filed  a  "bona  fide" 
application  for  maximization  by  May  1, 
2000. 

12.  We  propose  to  preserve  the  service 
area  of  LPTV  licensees  from  the  .date  the 
Commission  receives  an  acceptable 
certification  of  eligibility  for  Class  A 
status;  that  is.  a  certification  that  is 
complete  and  that,  on  its  face.  Indicates 
eligibility  for  Class  A  status  pursuant  to 
the  eligibility  criteria  established  by 
statute  and  any  other  criteria  ultimately 
approved  in  this  proceeding.  This 
timing  appears  most  consistent  with  the 
CBPA's  dual  certification  and 
application  scheme  for  Class  A  status. 
Thus,  the  service  area  of  an  LPTV 
station  would  be  protected,  to  the  extent 
provided  in  the  CBPA  and  our  rules, 
from  the  date  a  certification  for 
eligibility  is  filed  with  the  Commission, 
as  long  as  the  certification  is  ultimately 
granted  by  the  Commission.  The  CBPA 
permits  the  Commission  to  establish 
alternative  criteria  for  Class  A  eligibility 
if  it  determines  that  the  public  interest, 
convenience  and  necessity  would  be 
served  thereby,  or  for  other  reasons.  We 
invite  comment  later  in  this  Notice  on 
what  those  alternative  criteria  should 
be.  There  may  be  instances  in  which  a 
certification  of  eligibility  may  be 
granted  but  the  corresponding  Class  A 
application  may  not  be  granted  because 
the  alternative  eligibility  showing 
cannot  be  approved.  We  further  note 
that  a  Class  A  application  could  be 
denied  if  a  certification  of  eligibility 
were  later  determined  to  be  incorrect. 


13.  Thus,  with  certain  exceptions,  we 
believe  that  the  statute  requires  that  we 
act  to  preserve  the  service  areas  of  LPTV 
stations  that  have  been  granted  a 
certificate  of  eligibility  for  Class  A 
status.  We  further  believe  that  this 
requirement  can  be  met  by  protecting 
the  protected  LPTV  signal  contours 
against  predicted  interference  from 
NTSC,  DTV,  LPTV,  and  TV  translator 
stations  authorized  after  the  enactment 
date  of  the  Act  (November  29,  1999).  We 
interpret  the  statute  as  creating  three 
exceptions  to  the  LPTV  service 
preservation  requirement:  (1)  DTV 
stations  seeking  to  replicate  their  analog 
TV  service  areas  within  the  station's 
allotted  engineering  parameters,  (2)  DTV 
stations  who  filed  a  maximization 
application  or  statement  of  intent  to 
maximize  their  service  areas  by 
December  31, 1999  and  a  maximization 
application  by  May  1.  2000  and  (3)  DTV 
stations  that  encounter  technical 
problems  that  necessitate  adjustments  to 
the  stations'  DTV  allotment  parameters, 
including  channel  changes.  We  believe 
that  the  statute  prohibits  us  from 
authorizing  any  other  analog  or  digital 
station  proposals  that  would  be 
predicted  to  interfere  with  the  protected 
contours  of  LPTV  stations  subsequent  to 
the  date  the  station  has  filed  its 
certification  for  Class  A  eligibihty,  as 
long  as  the  certification  is  ultimately 
granted.  We  invite  comment  on  this 
tentative  conclusion. 

14.  We  propose  the  following 
methods  of  protecting  the  service 
contours  of  Class  A  stations  and  LPTV 
stations  whose  contours  are  to  be 
preserved  from  interference  under  the 
certification  of  eligibility  provisions. 
Where  a  full-service  NTSC  application 
or  rule  making  proposal  must  protect  a 
Class  A  station,  the  protection  should  be 
based  on  a  contour  overlap  approach 
similar  to  that  used  for  LPTV 
applications  protecting  the  Grade  B 
contour  of  NTSC  stations;  i.e.,  according 
to  the  criteria  given  in  §  74.705  of  the 
LPTV  rules.  The  interference 
predictions  would  be  based  on  the 
facilities  proposed  in  the  application. 
Petitioners  for  analog  channels  must 
identify  reference  NTSC  facilities 
(location,  effective  radiated  power, 
antenna  height  above  average  terrain 
and.  if  desired,  horizontal  antenna 
radiation  pattern)  for  the  purpose  of 
showing  the  necessary  contour 
protection,  h  is  necessary  to  consider  a 
variation  on  this  approach  for  situations 
that  may  occur  due  to  the  manner  in 
which  LPTV  stations  have  been 
authorized.  Secondary  LPTV  stations 
must  accept  interference  from  full- 
service  TV  stations,  and  predicted 
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interference  from  full-service  stations  is 
not  considered  in  the  LPTV  application 
process.  Therefore,  it  is  possible  that  the 
authorized  facilities  of  full-service 
stations  would  be  predicted  to  interfere 
with  protected  Class  A/LPTV  service 
contours.  Such  stations  may  later  fde 
applications  to  modify  their  facilities; 
for  example,  to  relocate  the  sites  of 
transmitting  antennas  or  increase 
power.  In  such  an  event,  we  would 
consider  the  full-service  modification 
application  proposal  to  be  acceptable 
provided  it  did  not  increase  the  amount 
of  predicted  interference  to  the  Class  A/ 
LPTV  station;  i.e.,  by  further  reducing 
the  required  separation  between  the 
stations  or  by  further  decreasing  the 
interference  protection  ratios.  We 
request  comment  on  this  approach  or 
other  approaches  we  should  consider. 
We  note  that  protection  based  on 
minimum  distance  separations  between 
Class  A  and  NTSC  TV  stations  would  be 
simpler,  but  would  provide  less 
flexibility.  We  also  note  that  Class  A 
stations  can  propose  DTV  operations 
and  we  seek  comment  on  the  approach 
that  should  be  used  to  protect  digital 
Class  A  operations. 

15.  Class  A  stations  and  certified 
eligible  LPTV  stations  are  also  entitled 
to  protection  from  some  DTV  stations, 
except  as  provided  in  the  statute.  For 
example,  petitioners  for  a  new  DTV 
allotment  would  have  to  protect  the 
contours  of  licensed  or  Class  A- 
designated  stations.  We  seek  comment 
on  whether  we  should  use  the  approach 
described  above  for  Class  A  protection 
from  NTSC  station  proposals,  but  with 
desired-to-undesired  signal  strength  (D/ 
U)  ratios  applicable  to  protection  of 
analog  signals  from  DTV  signals.  In  this 
regard,  we  could  apply  the  co-channel 
and  first  adjacent  channel,  and  possibly 
other,  D/U  ratios  for  "DTV-into-analog 
TV"  given  in  §  73.623(c)  of  our  rules. 
Alternatively,  we  seek  comment  on 
protecting  licensed  Class  A  and  Class  A- 
designated  service  areas  from  DTV 
station  proposals  in  the  manner  in 
which  DTV  applicants  protect  full- 
service  NTSC  stations.  If  we  were  to 
adopt  this  approach,  should  we  permit 
the  same  de  minimis  interference 
allowances  to  Class  A  service  that  are 
now  permitted  for  DTV  protection  of 
NTSC  stations?  For  either  alternative 
approach,  petitioners  for  DTV 
allotments  would  need  to  identify 
reference  facilities  that  would  satisfy  the 
required  method  of  protection.  We 
invite  comment  on  these  matters  and 
other  approaches  to  protecting  Class  A 
service  from  DTV  station  proposals.  As 
above,  we  note  that  a  Class  A  station 
may  choose  digital  operation  and  we 


seek  comment  on  the  method  that 
should  govern  protection  to  digital  Class 
A  service. 

16.  We  propose  that  LPTV  and  TV 
translator  application  proposals  protect 
licensed  Class  A  contours  and  the 
contours  of  LPTV  stations  that  have 
filed  certifications  of  eligibility  in  the 
manner  that  LPTV  and  translators 
stations  now  protect  each  other,  as 
provided  in  §  74.707  of  the  LPTV  rules. 
This  approach  is  also  based  on  D/U  ratio 
compliance  at  points  along  the 
protected  signal  contour.  We  propose 
that  applications  to  modify  Class  A 
stations  (subsequent  to  receiving  initial 
Class  A  licenses)  protect  existing  Class 
A  service  in  the  same  manner.  We 
further  propose  to  apply  this  approach 
to  applicants  for  new  Class  A  stations 
that  would  not  qualify  for  this  status 
within  90-days  of  enactment  of  the 
CBPA;  that  is,  if  we  were  to  extend  Class 
A  application  filing  opportunities 
beyond  the  30-day  period  permitted  in 
the  CPBA.  We  invite  comment  on  these 
matters  and  ask  in  which  manner  we 
should  protect  the  service  of  digital 
Class  A  stations  from  analog  or  digital 
LPTV,  TV  translators  and  other  Class  A 
stations. 

17.  Section  (f)(1)(E)  of  the  CBPA 
provides  for  protection  of  a  DTV  station 
that  has  been  granted  a  construction 
permit  to  maximize  or  significantly 
enhance  its  service  area  and  later  files 
an  application  for  a  change  in  facilities 
that  reduces  its  service  area.  In  such  a 
case,  the  statute  provides  that  the 
protected  contour  of  the  DTV  station  is 
the  reduced  service  area.  We  believe 
that  the  protection  of  the  reduced 
coverage  area  would  become  effective 
upon  grant  of  the  application  that 
requested  the  reduced  facilities  and 
that,  in  these  circumstances,  Class  A 
stations  would  no  longer  need  to  protect 
the  service  area  produced  by  the 
"replication"  facilities  established  in 
the  initial  DTV  Table  of  Allotments.  We 
expect  that  few,  if  any,  DTV  stations 
will  follow  this  course,  but  those 
licensees  considering  it  should  be  aware 
of  the  consequences.  We  seek  comment 
on  this  interpretation. 

18.  The  CBPA  provides  that  an  LPTV 
station  may  qualify  for  Class  A  status  if, 
during  the  90  days  preceding  the  date  of 
enactment  of  the  statute:  (1)  The  station 
broadcast  a  minimum  of  18  hours  per 
day;  (2)  the  station  broadcast  an  average 
of  at  least  3  hours  per  week  of 
programming  produced  within  the 
market  area  served  by  the  station,  or  the 
market  area  served  by  a  group  of 
commonly  controlled  low-power 
stations  that  carry  common  local 
programming  produced  within  the 
market  area  served  by  such  group;  (3) 


the  station  was  in  compliance  with  the 
Commission's  requirements  for  LPTV 
stations;  and  (4)  from  and  after  the  date 
of  its  application  for  a  Class  A  license, 
the  station  is  in  compliance  with  the 
Commission's  operating  rules  for  full- 
power  television  stations.  Alternatively, 
section  (f)(2)(B)  of  the  CBPA  provides 
that  a  station  may  qualify  for  Class  A 
status  if  "the  Commission  determines 
that  the  public  interest,  convenience, 
and  necessity  would  be  served  by 
treating  the  station  as  a  qualifying  low- 
power  television  station  for  purposes  of 
this  section,  or  for  other  reasons 
determined  by  the  Commission." 

19.  The  statute's  requirement  that, 
during  the  90  days  preceding  the  date  of 
enactment  of  Community  Broadcasters 
Protection  Act,  LPTV  stations-must  have 
broadcast  a  minimum  of  18  hoiu-s/day  is 
straightforward.  The  statute  also 
prescribes  that,  during  this  period, 
LPTV  stations  must  have  broadcast  an 
average  of  at  least  3  hours  per  week  of 
programming  produced  within  the 
"market  area"  served  by  the  station.  As 
the  statute  does  not  define  "market 
area,"  we  propose  to  define  it  as  the 
station's  protected  service  area.  As 
discussed  above,  we  have  proposed  to 
define  the  Class  A  protected  service  area 
as  the  protected  area  now  afforded 
LPTV  stations.  We  ask  commenters  to 
address  whether  the  protected  service 
area  ultimately  adopted  by  the 
Commission  should  also  be  used  to 
define  "market  area"  in  connection  with 
the  local  programming  crit'^rion.  With 
respect  to  a  group  of  commonly 
controlled  stations,  we  propose  to 
define  the  "market  area"  of  such 
stations  as  the  area  covered  by  the 
protected  service  area  of  all  stations  in 
the  commonly-owned  group.  We  are  not 
inclined  to  include  repeated 
programming  or  locally  produced 
commercials  as  contributing  to  the 
mandatory  3  hours  of  locally  produced 
programming,  and  invite  comment  on 
this  tentative  conclusion. 

20.  To  qualify  for  Class  A  status,  the 
CBPA  also  provides  that,  during  the  90 
days  preceding  enactment  of  the  statute, 
a  station  must  have  been  in  compliance 
with  the  Commission's  requirements  for 
LPTV  stations.  In  addition,  beginning  on 
the  date  of  its  application  for  a  Class  A 
license  and  thereafter,  a  station  must  be 
in  compliance  with  the  Commission's 
operating  rules  for  full-power  stations. 
Consistent  with  this  mandate,  we  intend 
to  apply  to  Class  A  applicants  and 
licensees  all  part  73  rules,  except  for 
those  which  are  inconsistent  with  the 
manner  in  which  LPTV  stations  are 
authorized  or  the  lower  power  at  which 
these  stations  operate.  Thus,  for 
example.  Class  A  stations  must  comply 
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with  the  part  7;  requirements  for 
informational  a  ad  educational 
children's  progi  amming  and  the  limits 
on  commerciali  nation  during  children's 
programming,  t  le  political 
programming  nles,  and  the  public 
inspection  file  ijule.  We  intend  to 
exempt  Class  A  licensees  only  from  part 
73  rules  that  ch  arly  cannot  apply,  either 
due  to  technica  differences  in  the 
operation  of  lov  '-power  and  full-power 
stations,  or  for  c  ther  reasons.  For 
example,  some  ]lass  A  stations  may  not 
be  able  to  comp  y  with  the  requirement 
of  §  73.685(a)  that  stations  provide  a 
specified  level  (  f  coverage  to  their 
community  of  1  cense.  We  request 
comment  on  thi  s  provision  and  any 
other  part  73  re(  [uirements  that,  for 
technical  or  othjr  reasons,  either  cannot 
apply  to  Class  /  stations  or  must  be 
modified  with  r  sspect  to  such  stations. 
We  also  invite  c  ommenters  to  address 
whether  the  Coi  nmission  should  group 
the  new  Class  A  service  under  the  part 
73  rules,  governing  full-service 
facilities,  or  the  part  74  rules,  governing 
low-power  stati  )ns. 

21.  Section  (f  (2)(B)  of  the  CBPA 
permits  the  Con  imission  to  establish 
alternative  eligi  }ility  criteria  for  Class  A 
designation  if  "  he  Commission 
determines  that  the  public  interest, 
convenience,  ai  d  necessity  would  be 
served  by  treatii  >g  the  station  as  a 
qualifying  low-]  lower  television  station 
for  purposes  of  his  section,  or  for  other 
reasons  determi  ned  by  the 
Commission."  ^  l^e  invite  comment  on 
the  circumstanc  es  that  might  warrant  a 
determination  t  lat  a  station  that  does 
not  meet  the  eli  jibility  criteria  set  forth 
in  section  (f)(2)(A)  of  the  statute 
nonetheless  sha  uld  be  considered 
qualifled  for  Class  A  status.  For 
example,  under  what  circumstances 
should  we  penr  it  stations  that  fall  short 
with  respect  to  i  )ne  or  more  of  the 
statutorily  prescribed  qualification 
criteria  to  nonet  leless  apply  for  a  Class 
A  license  (e.g.,  i  station  that  has 
broadcast  less  tlian  18  hours/day  or  less 
than  an  average  of  3  hours/week  of 
programming  pioduced  in  the  market 
during  the  90  d<  ys  preceding  enactment 
of  the  statute)?  uF  so,  how  far  may  a 
station  have  de^  iated  from  these 
minimum  requi  ements  to  still  be 
considered  eligi  jle  for  Class  A  status?  In 
addition,  we  im  ite  comment  on 
whether  we  sho  aid  establish  a  different 
set  of  criteria  fo  certain  types  of 
stations,  such  ai  foreign  language 
stations  or  trans  ators  that  have 
converted  to  lo\  r  power  status  and  meet 
whatever  altem  itive  eligibility  criteria 
we  might  adopt 

22.  Section  (f  (3)  of  the  CBPA 
provides  that  n(  LPTV  station 


"authorized  as  of  date  of  the  enactment 
of  the  Community  Broadcasters 
Protection  Act  of  1999  may  be 
disqualified  for  a  Class  A  license  based 
on  common  ownership  with  any  other 
medium  of  mass  communication." 
Thus,  stations  authorized  as  of 
November  29,  1999  may  seek  Class  A 
status  without  regard  to  the  station 
owner's  interest  in  any  other  media 
entity.  We  request  comment  on  the 
appropriate  interpretation  of  this 
provision.  Does  the  ownership 
exemption  confer  a  right  to  convert 
only;  that  is,  does  it  guarantee  only  that 
stations  authorized  as  of  November  29, 
1999  may  convert  to  Class  A  status 
regardless  of  other  cross  media  interests 
held  by  the  owner?  In  this  regard,  we 
note  that  section  (f)(3)  states  that 
stations  authorized  as  of  the  date  of  the 
Act  shall  not  be  "disqualified  for  a  Class 
A  license;"  that  is,  that  such  stations 
have  the  right  to  convert  regardless  of 
other  media  interests.  Alternatively, 
does  the  exemption  also  confer  a  right 
to  transfer  the  station  regardless  of  the 
buyer's  cross  media  interests?  As  the 
exemption  applies  to  "stations" 
authorized  as  of  November  29,  1999, 
conversions  after  transfer  may  be 
covered,  but  the  statute  is  less  clear  as 
to  transfers  of  stations  already  converted 
to  Class  A.  Finally,  does  the  exemption 
insulate  an  owner  from  application  of 
the  common  ownership  rules  with 
respect  to  any  new  cross  media  interests 
acquired  after  conversion  of  the  LPTV  to 
Class  A?  We  also  request  comment  as  to 
what,  if  any,  ownership  restrictions 
should  apply  to  LPTV  stations 
authorized  after  November  29,  1999  and 
seeking  Class  A  status.  The  statute  and 
legislative  history  are  silent  on  this 
point.  Our  inclination  is  to  treat  all 
LPTV  stations  seeking  Class  A  status 
equally;  thus,  no  LPTV  station, 
regardless  of  when  authorized,  would  be 
disqualifted  from  Class  A  status  based 
on  common  ownership  with  other 
media  entities.  We  invite  comment  on 
this  tentative  conclusion. 

23.  The  CBPA  provides  that  the 
Commission  is  not  required  to  issue  an 
additional  DTV  license  to  a  Class  A 
station  licensee  or  to  a  licensee  of  a  TV 
translator,  but  the  Commission  "shall 
accept  a  license  application  for  such 
services  proposing  facilities  that  will 
not  cause  interference  to  the  service  area 
of  any  other  broadcast  facility  applied 
for,  protected,  permitted,  or  authorized 
on  the  date  of  filing  of  the  [DTV] 
application."  We  seek  comment  on  this 
provision  and  how  to  implement  it. 
Does  this  provision  mean  that  the 
Commission  does  not  need  to  identify  a 
paired  DTV  channel  for  each  Class  A 


station  or  TV  translator,  but  that  the 
Commission  should  authorize  a  paired 
chaimel  for  DTV  operation  if  the  Class 
A  or  TV  translator  station  licensee 
identifies  and  applies  for  an  acceptable 
channel?  We  note  that  this 
interpretation  might  create  an  apparent 
inequity  with  respect  to  full  service 
permittees  and  licensees  that  do  not 
have  a  paired  DTV  chaimel  because  they 
received  their  initial  station 
construction  permit  after  the  April  3, 
1997  date  used  to  define  eligibility  for 
the  initial  paired  DTV  licenses. 

24.  Section  (f)(6)(A)  of  the  Act 
provides  that  the  Commission  may  not 
grant  a  Class  A  license  to  an  LPTV 
station  for  operation  between  698  and 
806  megahertz  (television  broadcast 
channels  52-69).  Thus,  only  LPTV 
stations  operating  on  channels  in  the 
core  spectrum  (television  broadcast 
channels  2  through  51)  are  eligible  for 
Class  A  status.  That  section  also 
provides,  however,  that  the  Commission 
shall  provide  to  LPTV  stations  assigned 
to  and  temporarily  operating  between 
698  and  806  megahertz  the  opportimity 
to  meet  the  qualification  requirements 
for  a  Class  A  license.  If  a  qualified  Class 
A  applicant  is  assigned  a  channel 
within  the  core  spectrum,  the  statute 
further  provides  that  the  Commission 
shall  issue  a  Class  A  license 
simultaneously  with  the  assignment  of 
the  in-core  channel.  This  provision  does 
not  address  when  a  station  operating 
outside  the  core  chaimels  becomes 
eligible  for  contour  protection.  We  are 
inclined  to  provide  protection  to  such 
stations  only  when  the  station  is 
assigned  a  channel  within  the  core 
spectrum  and  the  Commission  issues  a 
Class  A  license.  To  provide  interference 
protection  before  the  station  is  assigned 
an  in-core  channel  appears  inconsistent 
with  the  Act's  prohibition  on  awarding 
Class  A  status  to  stations  outside  the 
core.  We  request  comment  on  this 
proposal.  We  also  request  comment  on 
whether  Class  A  status  and  contour 
protection  should  commence  with  the 
grant  of  a  construction  permit  on  the  in- 
core  channel  or  a  license  to  cover 
construction. 

25.  The  Act  provides  that  the 
Commission  may  not  grant  a  Class  A 
license  to  an  LPTV  station  operating  on 
any  of  the  175  additional  channel 
allotments  referenced  in  paragraph  45  of 
the  Commission's  February  23,  1998 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Sixth  Report  and 
Order  in  MM  Docket  87-268,  63  FR 
13.546  (1998).  In  that  Order,  the 
Commission  expanded  the  DTV  core 
spectrum  to  include  all  channels  2-51. 
and  noted  that  this  expansion  would 
add  approximately  1 75  additional 
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channels  for  DTV  stations  and  other 
new  digital  data  services,  many  in  top 
markets.  The  Act  requires  the 
Commission  to  identify  the  channel, 
location  and  applicable  technical 
parameters  of  those  1 75  channels  within 
18  months.  At  this  time,  we  note  that 
these  additional  175  DTV  allotments 
will  be  part  of  the  spectrum  reclaimed 
at  the  end  of  the  transition  when 
existing  stations  end  their  dual  channel 
analog  TV/DTV  operation  and  begin 
providing  only  DTV  service  on  a  single 
channel.  Some  stations  will  be 
continuing  DTV  operation  on  their  DTV 
channel.  Other  stations  will  convert  to 
DTV  operation  on  their  analog  chaimel. 
In  either  case,  the  channel  on  which 
these  stations  discontinue  operation 
may  become  available  for  other  parties. 
The  protection  of  these  DTV  allotments 
that  will  become  available  after  the 
transition  is  effectively  provided  now 
because  either  analog  TV  or  DTV 
stations  are  ciurently  authorized  and 
protected  on  these  channels  at  these 
locations.  We  seek  comment  on  our 
interpretation  of  this  provision. 
Specifically,  are  other  steps  necessary  to 
protect  a  particular  set  of  175  additional 
DTV  channel  allotments  and,  if  so,  how 
should  we  go  about  identifying  them? 
Alternatively,  should  we  interpret  the 
CBPA  to  prohibit  the  authorization  of 
Class  A  service  on  TV  channels  2-6, 
which  were  added  to  the  permanent 
core  spectrum  in  the  DTV  proceeding? 

26.  The  Act  provides  that  a  Class  A 
license  or  modification  of  license  may 
not  be  granted  where  the  station  would 
cause  interference  to  certain  NTSC, 
DTV,  LPTV,  and  TV  translator  stations 
and  land  mobile  radio  operations. 

27.  With  respect  to  NTSC  facilities, 
section  (f)(7)(A)  the  CBPA  provides  that 
a  Class  A  license  or  modification  of 
license  may  not  be  granted  where  the 
station  will  cause  interference  "within 
the  predicted  Grade  B  contour  (as  of  the 
date  of  enactment  of  the*   *   *  [CBPA] 

*   *   *  or  as  proposed  in  a-change 
application  filed  on  or  before  such  date) 
of  any  television  station  transmitting  in 
analog  format."  We  invite  comment  on 
how  to  interpret  the  phrase 
"transmitting  in  analog  format."  We  are 
inclined  to  include  among  the  NTSC 
facilities  that  Class  A  stations  must 
protect  both  stations  actucdly 
transmitting  in  analog  format  and  those 
which  have  been  authorized  to 
construct  facilities  capable  of 
transmitting  in  analog  format  (i.e., 
construction  permits).  Under  this 
interpretation,  pending  applications  for 
new  NTSC  full  power  stations  would 
not  be  protected,  nor  would  allotment 
proposals  for  such  facilities,  modified 
allotment  proposals  for  channel  or  other 


technical  changes,  or  the  facilities  in 
modification  applications  filed  after 
November  29,  1999.  We  request 
comment  on  this  tentative  conclusion. 
In  this  regard,  we  note  that  the  statute 
does  explicitly  protect  LPTV  and  TV 
translator  applications  filed  prior  to  the 
date  on  which  a  Class  A  application  is 
filed. 

28.  In  September  1999,  we  held  our 
first  broadcast  auction  involving 
mutually  exclusive  applications  for  new 
NTSC  stations.  Under  the  deadlines 
established  in  the  CBPA,  applications 
for  initial  Class  A  licenses  are  due  to  be 
filed  by  late  April  2000.  ft  is  unlikely  all 
of  these  new  NTSC  stations  will  be 
authorized  as  of  that  date.  In  addition, 
there  are  still  pending  before  the 
Commission  applications  and  channel 
allotment  rule  making  petitions 
involving  channels  60-69  and  requests 
for  waiver  of  the  1987  TV  filing  freeze, 
which  accoimt  for  approximately  180 
potential  new  NTSC  stations.  Some  of 
these  applications  have  been  on  file 
with  the  Commission  for  more  than  ten 
years.  We  note  that  these  long  pending 
applications  are  protected  against  new 
full  service  analog  applications.  They 
would  not  be  protected  against  Class  A 
service  under  this  interpretation  of  the 
statute. 

29.  Consistent  with  the  September  22 
Notice,  we  propose  that  applicants  for 
Class  A  stations  should  protect  the 
NTSC  Grade  B  contoiu-  in  the  maimer 
given  in  §  74.705  of  the  LPTV  rules. 
LPTV  stations  have  been  engineered  to 
protect  the  Grade  B  contour  of  full- 
service  stations,  and  continuation  of  the 
current  standards  would  be  more 
appropriate  than  a  new  and  different 
form  of  interference  protection  such  as 
minimum  distance  separations  between 
stations.  We  tentatively  conclude  that 
Class  A  applicants  should  be  permitted 
to  utilize  all  means  for  interference 
analysis  afforded  to  LPTV  stations  in  the 
DTV  proceeding,  including  the  Longley- 
Rice  terrain-dependent  propagation 
model.  We  invite  comment  on  these 
proposals. 

30.  With  respect  to  digital  television, 
the  statute  provides  that  Class  A 
applicants  must  protect  the  DTV  service 
areas  provided  in  the  DTV  Table  of 
Allotments  and  the  areas  protected  in 
the  Commission's  digital  television 
regulations  (47  CFR  73.622(e)  and  (f)). 
Thus,  Class  A  stations  may  not  interfere 
with  DTV  broadcasters'  ability  to 
replicate  insofar  as  possible  their  NTSC 
service  areas.  Although  not  addressed  in 
the  statute,  we  believe  it  would  be 
appropriate  for  Class  A  applicants  to 
determine  noninterference  to  DTV  in 
the  same  manner  as  applicants  for  full 
service  NTSC  facilities.  In  this  maimer, 


Class  A  facilities  would  not  be 
permitted  to  increase  the  population 
receiving  interference  within  a  DTV 
broadcaster's  replicated  service  area  and 
any  additional  area  associated  with  its 
D'TV  license  or  construction  permit.  We 
would  not  permit  Class  A  stations  to 
cause  de  minimis  levels  of  interference 
to  DTV  service,  other  than  a  0.5% 
rounding  allowance.  Criteria  for 
protecting  DTV  service  are  given  in 
§§  73.622  and  73.623  of  our  rules  and  in 
OET  Bulletin  69.  We  seek  comment  on 
these  proposals. 

31.  The  CBPA  also  requires  Class  A 
applicants  to  protect  the  digital 
television  service  areas  of  stations 
subsequently  granted  by  the 
Commission  prior  to  the  filing  of  a  Class 
A  application.  We  interpret  this 
provision  not  to  apply  to  applications 
for  initial  Class  A  licenses  that  have 
filed  acceptable  certifications  of 
eligibility,  but  rather  to  applications 
seeking  to  modify  Class  A  facilities, 
such  as  power  increases.  Should  we 
conclude  that  stations  have  an  ongoing 
right  to  convert  to  Class  A  status,  these 
Class  A  applicants  would  face  the  same 
requirement;  that  is,  they  would  not  be 
required  to  protect  new  DTV  stations 
granted  by  the  Commission  after  the 
Class  A  station  has  filed  an  acceptable 
certification  of  eligibility.  Section 
(f)(1)(D)  of  the  Act,  which  requires  the 
Commission  to  preserve  the  service 
areas  of  LPTV  licensees  upon 
certification  of  eligibility  except  in  the 
case  of  "technical  problems"  in 
connection  -with  DTV  replication  and 
maximization,  does  not  include  an 
exception  to  service  area  protection  for 
new  DTV  service.  We  believe  that  the 
exclusion  of  new  DTV  service  in  section 
(f)(1)(D)  means  that  new  DTV  entrants 
must  preserve  the  service  areas  of  LPTV 
stations  that  have  been  granted  a 
certification  of  eligibility.  We  invite 
comment  on  this  interpretation.  Class  A 
applicants  who  have  filed  acceptable 
certifications  of  eligibility  also  would 
not  be  required  to  protect  the  DTV 
application  and  allotment  proposals  of 
new  DTV  entrants.  We  invite  comment 
on  these  interpretations. 

32.  Finally,  the  statute  provides  that 
a  Class  A  application  for  license  or 
license  modification  may  not  be  granted 
where  the  proposal  would  interfere  with 
stations  seeking  to  "maximize  power" 
under  the  Commission's  rules,  if  such 
station  has  complied  with  the 
notification  requirements  in  section 
(f)(1)(D)  of  the  statute.  Section  (f)(1)(D) 
requires  that,  to  be  protected  against 
Class  A  applicants,  DTV  stations  must 
file  an  application  for  maximization  or 

a  notice  of  intent  to  seek  maximization 
by  December  31, 1999,  and  file  a  bona 
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33.  The  statu  ory  language  is 
ambiguous  rega  rding  the  protection  to 

Class  A  applicants  to 
DTV  stations  se  eking  to  replicate  or 
maximize  power.  Section  (f)(1)(D), 

tion  of  Technical 
Problems."  dirt  cts  the  Commission  to 
preserve  the  sei  vice  areas  of  LPTV 
licensees  pendi  ag  final  resolution  of  a 
Class  A  applica  ion.  That  section  further 

after  certification  of 
eligibility  for  a  ]lass  A  license, 
"technical  proh  ems  arise  requiring  an 
engineering  sol  ition  to  a  full-power 
station's  allotte  1  parameters  or  channel 
assignment  in  t  le  digital  television 
Table  of  Allotni|Bnts,  the  Commission 

modifications  as 

ensure  replication  of  the 


shall  make  sucl 
necessary  (1) to 


full-power  digil  al  television  applicant's 
service  area  *   '    *;  and  (ii)  to  permit 
maximization  o  a  full-power  digital 
television  applicant's  service  area 
*   *   *"  (if  the  applicant  has  complied 
with  the  notific  ition  and  application 
requirements  e<  tablished  by  that 
section).  Althoi  gh  section  (0(1)(D) 
appears  to  tie  n  plication  and 
maximization  ti»  resolution  of  technical 
problems,  section  (7)  appears  to  require 
all  applicants  f(  r  a  Class  A  license  or 
modification  of  license  to  demonstrate 
protection  to  sti  itions  seeking  to 
replicate  or  ma:  imize  power,  as  long  as 
the  station  seek  ng  to  maximize  has 
complied  with  he  notification  and 
application  requirements  of  (f)(1)(D), 
without  referen  :e  to  any  need  to  resolve 
technical  probli  ms  on  the  part  of  the 
DTV  station.  De  spite  the  reference  in 
section  (f)(1)(D)  to  technical  problems, 
we  believe  it  wi  luld  be  more  consistent 
with  the  statute  ry  schemes  both  for 
Class  A  LPTV  s  jrvice  and  for  digital  full 
service  broadca  sting  to  require  Class  A 
applicants  to  pi  otect  all  stations  seeking 
to  replicate  or  ii  laximize  DTV  power,  as 
provided  in  sec  ion  (f)(7){ii),  regardless 
of  the  existence  of  "technical 
problems.  "  Stat  ions  seeking  to 
maximize  must  comply  with  the 
notification  req  iirements  in  paragraph 
(f)(1)(D).  This  ii  iterpretation  seems  most 
consistent  with  the  intent  of  Congress  to 
protect  the  abil  ty  of  DTV  stations  to 
replicate  and  m  iximize  service  areas. 
We  invite  comr  lenters  to  address  this 


proposed  interpretation  of  the  statute, 
and  to  suggest  any  alternative  method  of 
resolving  the  conflicting  references  to 
replication  and  maximization  in 
sections  (f)(1)(D)  and  (f)(7)  of  the  statute. 

34.  Finally,  we  also  seek  comment  on 
how  the  maximization  rights  in  the 
statute  can  be  applied  to  full  power 
stations  that  maximize  their  DTV 
facilities  but  subsequently  move  their 
digital  operations  to  their  original 
analog  channel  after  the  transition. 
Some  of  these  stations  may  not  be  in  a 
position  to  file  maximization 
applications  on  their  analog  charmels  by 
the  deadline  prescribed  in  the  statute. 
Can  these  stations  preserve  the  right  to 
maximize  on  their  analog  channels 
should  they  revert  to  those  channels  at 
the  end  of  the  transition?  If  so,  how  can 
the  right  to  replicate  the  station's 
maximized  DTV  service  area  be 
preserved  on  the  analog  channel?  As  a 
corollary  issue,  we  also  seek  comment 
on  how  the  maximization  allowance  in 
the  CBPA  applies  to  full  power  stations 
for  which  the  DTV  channel  allotment  or 
both  the  NTSC  and  DTV  channel 
allotments  lie  outside  the  DTV  core 
spectrum  (channels  2-51).  Can  these 
stations  preserve  their  right  to  replicate 
their  maximized  DTV  service  area  on  a 
new  in-core  channel  once  that  channel 
has  been  assigned? 

35.  As  noted  above,  section  (1)(D)  of 
the  CBPA  directs  the  Commission  to 
preserve  the  service  areas  of  LPTV 
licensees,  upon  certification  of 
eligibility,  pending  final  resolution  of  a 
Class  A  application.  However,  that 
section  also  permits  modifications  to  a 
full  power  station's  allotted  parameters 
or  channel  assigrunent  in  the  DTV  Table 
of  Allotments,  where  made  necessary  by 
"technical  problems"  requiring  an 
"engineering  solution,"  to  ensure  both 
replication  and  maximization  of  the 

JD'TV  service  area. 

36.  We  discussed  in  our  September  22 
Notice  the  issue  of  channel  changes  and 
adjustments  to  station  facilities 
necessary  to  correct  unforeseen 
technical  problems  among  DTV  stations. 
For  example,  it  was  necessary  in  some 
cases  to  make  DTV  Table  allotments  on 
adjacent  channels  at  noncollocated 
anterma  sites  in  the  same  markets, 
which  raised  concerns  among 
broadcasters  over  possible  adjacent 
channel  interference.  In  addition  to 
changing  some  of  those  allotments,  we 
stated  that  we  would  address  these 
concerns  by  tightening  the  DTV 
emission  mask  and  by  "allowing 
flexibility  in  our  licensing  process  and 
for  modification  of  individual 
allotments  to  encourage  adjacent 
channel  co-locations  *   *   *.  "  We  also 
provided  broadcasters  with  flexibility  to 


deal  with  allotment  problems,  for 
example,  by  permitting  allotment 
exchanges  in  the  same  or  adjacent 
markets.  Section  (1)(D)  appears  to  give 
full  power  stations  the  flexibility  to 
make  these  kinds  of  necessary 
adjustments  to  DTV  allotment 
parameters,  including  channel  changes, 
even  after  certification  of  an  LPTV 
station's  eligibility  for  Class  A  status. 

37.  The  statute  does  not  address 
certain  questions  regarding  DTV 
allotment  adjustments,  some  of  which 
^vere  posed  in  the  September  22  Notice. 
Should  a  station  requesting  an 
adjustment  to  the  DTV  Table  that  would 
impinge  upon  the  service  area  of  a  Class 
A  station  be  required  to  show  that  the 
modification  can  only  be  made  in  this 
manner?  If  the  modification  requires 
displacement  of  the  Class  A  station, 
should  the  affected  Class  A  be  permitted 
to  exchange  channels  with  the  DTV 
station,  provided  it  could  meet 
interference  protection  requirements  on 
the  exchanged  channel? 

38.  The  CBPA  also  requires  Class  A 
stations  to  protect  previously  authorized 
LPTV  and  low-power  TV  translator 
stations  (license  and/or  construction 
permit),  as  well  as  previously  filed 
applications  for  these  facilities. 
Specifically,  section  (f)(7)(B)  of  the 
statute  provides  that  the  Commission 
may  not  grant  an  application  for  a  Class 
A  license  or  modification  of  license 
unless  the  applicant  shows  that  the 
Class  A  station  will  not  cause 
interference  within  the  protected 
contour  of  any  LPTV  or  low-power  TV 
translator  station  that  was  licensed,  or 
for  which  a  construction  permit  was 
issued,  or  for  which  a  pending 
application  was  filed,  prior  to  the  date 
the  Class  A  application  was  filed.  We 
propose,  as  we  did  in  our  September  22 
Notice,  to  require  that  Class  A  stations 
protect  the  LPTV  and  TV  translator 
protected  contours  on  the  basis  of  the 
standards  given  in  §  74.707  of  the  LPTV 
rules,  i.e.,  on  the  basis  of  compliance 
with  certain  desired-to-undesired  signal 
strength  ratios. 

39.  Section  (f)(7)(C)  of  the  CBPA 
provides  that  the  Commission  may  not 
grant  a  Class  A  license  or  modification 
of  license  where  the  Class  A  station  will 
cause  interference  within  the  protected 
contour  80  miles  from  the  geographic 
center  of  the  areas  listed  in 

§  22.625(b)(1)  or  90.303  of  die 
Commission's  rules  (47  CFR 
22.625(b)(1),  90.303)  for  fi-equencies  in 
the  470-512  megahertz  band  identified 
in  §  22.621  or  90.303  of  our  rules  (47 
CFR  22.621,  90.303),  or  in  the  482-488 
megahertz  band  in  New  York.  This 
provision  protects  land  mobile  radio 
services  which  have  been  allocated  the 
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use  of  TV  channels  14-20  in  certain 
urban  areas  of  the  country,  as  well  as 
Channel  16  in  New  York  City 
metropolitan  area.  As  we  did  in  the 
September  22  Notice,  we  propose  that 
these  land  mobile  operations  be 
protected  by  Class  A  applicants  in  the 
manner  prescribed  in  §  74.709  of  the 
LPTV  rules. 

40.  We  seek  comment  on  whether  the 
requirement  to  protect  channel  16  in  the 
New  York  metropolitan  area  applies  to 
low  power  television  station  WEBR-LP, 
licensed  to  K  Licensee,  Inc.  for  New 
York  City.  In  1995,  the  Commission 
adopted  an  Order  granting  a  conditional 
waiver  for  public  safety  land  mobile  use 
of  Channel  16  in  New  York  City.  The 
waiver  was  granted  for  a  period  of  at 
least  five  years  or  until  any  television 
broadcast  licensee  in  the  New  York  City 
metropolitan  area  initiated  use  of 
channel  16  for  DTV  operations, 
whichever  is  longer.  The  Order,  at 
paragraph  16,  stated  that  "the  potential 
for  adjacent  charmel  interference  to 
public  safety  operations  on  Channel  16 
from  LPTV  operations  on  Channel  1 7 
can  be  eliminated  through  engineering 
approaches  and  that  Channel  16  can  be 
utilized  by  public  safety  entities  despite 
the  close  proximity  of  the  LPTV 
operations."  The  Commission 
concluded  that  "We  therefore  will 
specify  in  the  grant  of  the  Waiver 
Request  that  LPTV  station  W17BM  [now 
WEBR-LP]  has  no  responsibility  to 
protect  land  mobile  operations  on 
adjacent  TV  Channel  16  other  than  from 
spurious  emissions  that  exceed  those 
permitted  by  our  rules."  We  note  that 
we  have  no  records  of  complaints  of 
interference  from  Channel  1 7  to  land 
mobile  operations.  In  a  Senate  colloquy. 
Senator  Burns,  the  prime  sponsor  of  the 
Community  Broadcasters  Protection  Act 
of  1999,  stated  his  clarification  of  the 
meaning  of  section  5008(f){7)(C)(ii)  of 
the  Bill  with  Senators  Moynihan  and 
Hatch.  Senator  Burns  stated  that  this 
section  was  not  intended  to  prevent 
LPTV  station  WEBR-LP  (formerly 
W17BM)  from  qualifying  for  a  Class  A 
license,  because  the  Commission  waiver 
explicitly  absolved  WEBR-LP  from  any 
responsibility  to  protect  the  channel  16 
land  mobile  operations  other  than  from 
spurious  emissions.  Senators  Hatch  and 
Moynihan  concurred  with  Senator 
Burns  in  this  regard.  In  view  of  this 
colloquy,  and  the  terms  of  the 
conditional  grant,  we  are  inclined  to 
agree  that  station  WEBR-LP  is  excepted 
from  the  requirement  to  show 
interference  protection  to  use  of  channel 
16  in  the  New  York  City  metropolitan 
area.  We  seek  comment  in  this  regard. 

41.  We  invite  comment  on  the  various 
Class  A  interference  protection 


requirements.  In  particular,  we  ask 
whether,  under  the  CBPA,  we  may 
distinguish  for  the  purpose  of 
interference  protection  requirements 
between  applicants  for  initial  Class  A 
designation  and  applicants  for  new 
Class  A  technical  facilities,  for  example, 
if  we  were  to  authorize  new  facilities  by 
extending  Class  A  filing  opportunities  to 
new  entrants.  We  note  that  applications 
for  mitial  designation  will  be  filed  by 
LPTV  licensees  who  have  already  met 
the  interference  criteria  to  protect 
authorized  full-service  and  other 
stations  as  a  requirement  for  obtaining 
their  licenses.  Moreover,  we  propose 
that  initial  Class  A  applications  may  not 
include  requests  to  modify  these 
facilities. 

42.  We  propose  to  grant  initial  Class 
A  status  to  qualified  LPTV  stations  as  a 
modification  of  a  station's  license.  The 
statute  requires  that  we  award  Class  A 
licenses  within  30  days  after  receipt  of 
acceptable  applications.  Accordingly,  to 
ensure  that  we  grant  Class  A  licenses  in 
a  timely  manner,  we  propose  that  initial 
Class  A  applications  be  limited  to  the 
conversion  of  existing  facilities  to  Class 
A  status,  with  no  accompanying 
changes  in  those  facilities.  In  this 
manner,  there  should  be  no  possibility 
of  mutual  exclusivity  between  Class  A 
conversion  applications.  Licensed  LPTV 
stations  also  holding  construction 
permits  to  modify  their  facilities  should 
file  Class  A  applications  to  modify  their 
licensed  facilities.  Station  licensees 
must  subsequently  file  Class  A  license 
applications  to  cover  the  modified 
facilities  authorized  in  their 
construction  permits,  and  must  provide 
all  required  interference  protection 
showings  in  these  applications.  We  also 
propose  that  applications  for  Class  A 
stations  be  accepted  for  filing  on  the 
basis  of  the  "substantially  complete" 
acceptance  standard  used  for  LPTV 
applications.  Under  this  standard, 
applicants  have  an  opportunity  to 
correct  deficiencies  identified  by  the 
processing  staff. 

43.  In  the  September  22  Notice  we 
proposed  that  all  Class  A  applications 
be  filed  on  FCC  Form  301,  including  all 
required  exhibits.  Because  the  initial 
Class  A  status  will  be  awarded  as  a 
modification  of  license,  we  ask  which 
license  application  form,  full-service 
FCC  Form  302  or  LPTV  Form  347, 
would  be  the  most  appropriate  vehicle 
for  this  purpose.  If  the  Class  A  service 
is  incorporated  under  part  73  of  the 
rules,  we  propose  that  Class  A  facilities 
modification  applications  be  filed  on 
FCC  Form  301.  If  it  is  placed  under  part 
74.  we  propose  that  Class  A 
construction  permit  applications  be 
filed  on  FCC  Form  346.  We  propose  to 


apply  to  Class.A  applications  the 
electronic  filing  policies  and  procedures 
applicable  to  the  services  whose 
application  forms  are  being  used  for 
Class  A.  Initial  Class  A  applications  will 
be  filed  in  April  2000.  and  we  envision 
that  at  that  time  Class  A  applicants  will 
have  the  option  to  fde  paper 
applications  if  they  so  desire.  We  invite 
comment  on  these  matters. 

44.  In  the  September  22  Notice,  we 
stated  that  the  current  LPTV  minor 
change  definition  may  be  too  restrictive, 
and  we  sought  a  revised  definition  for 
Class  A  stations  that  would  permit 
additional  flexibility  to  change  facilities 
outside  of  filing  windows,  while  also 
assuring  that  these  changes  would  not 
interfere  with  other  services.  For  the 
reasons  given  in  that  Notice,  we  propose 
to  define  Class  A  minor  facilities 
modifications  more  in  the  manner  of 
full-service  TV  stations.  We  propose  to 
routinely  grant  Class  A  facilities 
changes  that  meet  the  current  LPTV 
definition,  but  would  permit  other  more 
expansive  changes  on  a  first-come  first- 
served  basis  provided  the  proposed 
facilities  would  not  conflict  with 
previously  authorized  or  proposed 
facilities.  Under  this  approach.  Class  A 
stations  could  seek  authorization  for 
increased  power,  up  to  the  limits  of  the 
service,  outside  of  the  window  and 
auction  procedures,  provided  their 
proposals  met  all  interference  protection 
requirements.  This  approach  would  be 
more  consistent  with  the  minor  change 
provisions  for  full  service  radio  and  TV 
stations  and  we  propose  it  for  Class  A 
stations.  Channel  changes  would 
continue  to  be  major  changes. 

45.  The  statute  appears  to 
contemplate  facilities  changes  to  Class 
A  stations  in  the  future,  and  provides 
that  the  Commission  shall  not  grant 
such  applications  unless  they  provide 
the  same  protection  to  existing  analog 
television  facilities  and  to  DTV  service 
areas  that  an  existing  LPTV  station 
converting  to  Class  A  status  must 
provide.  See  section  (f)(7).  Among  other 
things,  this  restriction  requires  that  a 
modification  to  a  Class  A  station  protect 
the  Grade  B  contour  of  an  existing 
television  station  as  that  contour  existed 
on  November  29,  1999.  If  this  provision 
alone  were  applied  to  Class  A  minor 
change  applications  as  we  have 
proposed  to  define  them  here,  it  would 
permit  a  Class  A  station  to  implement 
changes,  such  as  substantial  power 
increases,  that  do  not  protect  the 
maximum  facilities  of  full  stervice 
stations  allowed  by  the  NTSC  operating 
rules. 

46.  This  approach  was  beneficial  for 
LPTV  stations  because  it  allowed  them 
to  increase  their  facilities,  yet  had  it  no 
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real  adverse  ef  ect  on  full  service 
stations  becauj  e  LPTV  stations  were  all 
secondary.  If  a  full  service  station  were 
to  subsequentl  ^  seek  to  improve  its 
facilities  in  a  r  lanner  inconsistent  with 
the  upgraded  I  PTV  station  facilities,  the 
LPTV  station  v  rould  have  to  yield  if 
interference  w  is  caused  to  the  reception 
of  the  full  serv  ce  station.  Now  that 
Class  A  LPTV  itations  have  gained 
primary  status  however,  using  "contour 
protection"  as  a  basis  for  granting 
changes  to  the  r  facilities  could 
preclude  a  full  service  station  from 
increasing  its  [  ower  or  antenna  height 
in  the  future.  ^  loreover.  if  Class  A 
stations  may  n  ake  preclusive  changes 
based  on  prote  :ting  only  the  existing 
service  of  full  i  ervice  stations  rather 
than  their  max  mum  facilities,  it  may 
not  be  appropi  iate  to  continue  to  insist 
that  full  servic ;  stations  protect  one 
another  on  the  basis  of  maximum 
facilities.  On  t  le  other  hand,  we 
recognize  that,  as  a  practical  matter,  the 
proximity  of  h.  11  service  stations  to  DTV 
stations  or  alio  tments  may  permanently 
prevent  them  i  rom  increasing  their 
facilities.  In  ce  -tain  congested  regions  of 
the  country  m<  ny.  if  not  most,  NTSC 
stations  may  b ;  constrained  in  this 
manner.  Thus,  under  this  approach, 
applicants  for  "lass  A  facilities 
increases  may  )e  required  to  protect 
NTSC  service  i  reas  that  could  not  be 
achieved  throtgh  authorized  facilities, 
unnecessarily  )recluding  them  from 
increasing  thei  r  facilities  or  making 
more  difficult  he  location  of 
replacement  clannels  for  displaced 
.stations.  We  ir  vite  comment  on  these 
issues  and  hov  ■  we  should  address 
them.  Should  '  ve  require  Class  A 
stations  to  pro  ect  the  maximum 
facilities  of  ful  service  stations?  If  so, 
should  we  app  y  a  reciprocal  rule  as 
well  based  on  )rotection  to  the 
maximum  faci  ities  of  Class  A  stations; 
i.e..  based  on  t  le  power  limits  in  the 
LPTV  service?  That  is,  should  we  oblige 
full  service  sta  ions  that  seek  to  change 
their  facilities  o  protect  the  maximum 
facilities  of  a  C  lass  A  station  considering 
that  both  static  ns  have  primary  status? 
If  we  do  requii  b  protection  of  the 
maximum  faci  ities  of  Class  A  stations, 
what  LPTV  an  enna  height  above 
average  terrain  should  be  used  for  this 
purpose? 

47.  Alternati  vely,  should  we  simply 
adopt  a  "first  c  ome,  first  served" 
approach  as  bt  tween  Class  A  and  full 
service  station !,  as  we  proposed  in  the 
September  22  ^Jotice,  granting  the 
modification  a  Dplication  of  whichever 
licensee  files  f  rst?  If  we  were  to  permit 
Class  A  modif  cation  applications  that 
protect  only  ti  e  actual  facilities  of  full 


service  stations,  should  we  permit  full 
service  stations  an  opportunity  to  file 
modification  applications  that  could  be 
mutually  exclusive  with  the  Class  A 
application?  Similarly,  should  we, 
despite  our  proposal  that  the  Class  A 
modification  applications  be  considered 
minor,  subject  them  to  a  petition  to 
deny  filing  period? 

48.  We  propose  that  the  above 
provisions  also  be  used  for  digital  Class 
A  stations.  For  example,  the  on-channel 
digital  conversion  of  a  Class  A  station 
would  be  filed  as  a  minor  change 
application.  Facilities  changes  for 
analog  or  digital  Class  A  stations  not 
meeting  the  definition  for  minor 
changes  would  be  subject  to  filing 
windows  and  the  auction  process.  We 
invite  comment  on  how  we  should 
define  major  and  minor  Class  A  TV 
facilities  changes  and  on  other  ways  to 
streamline  the  authorization  of  Class  A 
TV  service.  If  we  were  to  adopt  a  more 
inclusive  definition  of  minor  facilities 
changes  for  Class  A  stations,  we  would 
be  inclined  to  apply  this  definition  to 
television  translator  and  non  Class  A 
LPTV  stations  due  to  the  technical  and 
application  processing  similarities 
between  the  LPTV  and  proposed  Class 
A  services  and  to  provide  additional 
flexibility  to  these  stations. 

49.  Through  additional  protections  for 
Class  A  stations,  we  hope  to  reduce 
their  risk  of  channel  displacement  or 
termination.  However,  it  could  be 
necessary  for  a  Class  A  station  to  seek 
operations  on  a  different  channel,  in 
order  to  avoid  or  eliminate  an 
interference  conflict.  In  that  event,  we 
propose  that  displaced  Class  A  stations 
be  permitted  to  apply  for  replacement 
channels  on  a  first-come,  first-served 
basis,  not  subject  to  mutually  exclusive 
applications.  We  believe  there  is  a  need 
for  displacement  relief  procedures  for 
Class  A  stations,  and  we  propose  to 
adopt  procedures  similar  to  those  used 
in  the  LPTV  service,  which  have  worked 
well  over  the  years.  Class  A  stations 
causing  or  receiving  interference  with 
NTSC  TV,  DTV  or  any  other  service  or 
predicted  to  cause  prohibited 
interference  would  be  entitled  to  apply 
for  a  channel  change  and/or  other 
related  facilities  changes  on  a  first-come 
first-served  basis.  Given  the  protected 
status  of  Class  A  stations  and  the 
significant  facilities  changes  implicit  in 
displacement  applications,  we  propose 
that  displacement  applications  filed  by 
Class  A  licensees  be  treated  as  major 
changes,  with  the  specific  exception 
that  such  applications  would  be 
permitted  to  be  filed  at  any  time  that 
displacement  status  could  be 
demonstrated.  Thus,  like  displacement 
applications  by  LPTV  stations.  Class  A 


displacement  applications  would  not 
have  to  be  filed  in  a  window. 
Applications  of  Class  A  stations  would 
not  be  mutually  exclusive  unless  filed 
on  the  same  day.  Mutually  exclusive 
applications  would  be  subject  to  the 
auction  procedures.  We  seek  comment 
on  these  matters. 

50.  The  Act  provides  a  priority  to 
LPTV  stations  that  are  displaced  by  the 
facilities  proposed  in  Class  A 
applications,  and  states  that  these  LPTV 
stations  "shall  have  priority  over  other 
low-power  stations  in  the  assignment  of 
available  channels."  We  interpret  this 
provision  to  mean  that  the  channel 
displacement  applications  of  LPTV 
stations  displaced  by  Class  A  stations 
would  have  a  higher  priority  than  any 
other  nondisplacement  LPTV 
applications.  In  this  regard,  we  note  that 
in  the  LPTV  service,  displacement 
applications  to  avoid  DTV  interference 
conflicts  are  given  priority  over  all  other 
types  of  nondisplacement  applications, 
regardless  of  when  these  were  filed,  and 
we  propose  to  extend  this  policy  to 
include  LPTV  stations  displaced  by 
Class  A  stations.  We  seek  comment  on 
whether  we  should  adopt  a  similar 
policy  for  prioritizing  Class  A  facilities 
modification  applications,  and  whether 
some  or  all  of  the  LPTV  displacement 
relief  provisions  should  apply  to  Class 
A.  Should  there  be  a  limitation  on  how 
far  a  station  should  be  permitted  to 
relocate  its  antenna  site  to  avoid  or 
eliminate  an  interference  conflict  or 
would  some  form  of  a  minimum 
coverage  requirement  provide  a  natural 
limit  on  this  distance?  Should  we 
consider  reasons  for  displacement  other 
than  electromagnetic  interference,  such 
an  unavoidable  loss  of  antenna  site?  The 
CBPA  stipulates  that  we  may  not  grant 
Class  A  facilities  modification 
applications  that  do  not  protect  agcunst 
interference  the  facilities  proposed  in 
earlier  filed  LPTV  and  TV  translator 
applications.  Thus,  we  apparently 
cannot  grant  a  processing  priority  to  a 
Class  A  displacement  application  over 
an  earlier  filed  LPTV  or  TV  translator 
application.  If  a  Class  A  station  and  a 
non-Class  A  LPTV  station  file  mutually 
exclusive  displacement  applications, 
should  we  favor  the  Class  A 
application?  In  this  regard,  we  believe 
there  may  be  merit  to  awarding  a 
priority  to  Class  A  stations  in  view  of 
their  part  73  regulatory  obligations.  We 
invite  comment  on  all  of  these  issues. 

51.  The  CBPA  provides  that  Class  A 
station  licenses  may  not  be  granted  to 
LPTV  stations  that  operate  between  698 
to  806  MHz  (TV  channels  52-69).  In  the 
DTV  proceeding,  channels  2-51  were 
established  as  the  permanent  "core" 
spectrum,  permitting  the  recovery  of 
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channels  52-59  at  the  end  of  the  DTV 
transition  period.  Accordingly,  we 
propose  to  grant  Class  A  status  only  to 
qualifying  statioHs  authorized  on 
channels  2-51. 

52.  The  CBPA  stipulates  that  its 
provisions  do  not  preempt  or  otherwise 
affect  section  337  of  the 
Communications  Act.  Section  337 
addresses  two  matters  relevant  to  Class 
A  television,  the  first  of  which  involves 
the  reallocation  and  licensing  of  TV 
channels  60-69.  These  channels  are  not 
available  to  Class  A  stations.  Second,  it 
contains  certain  provisions  for  LPTV 
stations  already  authorized  to  operate 
on  TV  channels  60-69.  In  the  Balanced 
Budget  Act  of  1997  {"Budget  Act"), 
Congress  required  that  the  Commission 
"seek  to  assure"  that  a  qualifying  LPTV 
station  authorized  on  a  channel  from 
channel  60  to  channel  69  be  assigned  a 
chaimel  below  channel  60  to  permit  its 
continued  operation.  In  the  DTV 
proceeding,  we  amended  oui  rules  to 
permit  all  LPTV  stations  on  channels  60 
to  69  to  file  displacement  relief 
applications  requesting  a  channel  below 
channel  60,  even  where  there  is  no 
predicted  or  actual  interference  conflict. 
We  have  received  more  than  300 
hundred  applications  from  LPTV  and 
TV  translator  stations  operating  on  these 
channels.  These  applications  have  a 
higher  priority  than  all  other 
nondisplacement  applications  for  LPTV 
and  TV  translators,  regardless  of  when 
the  applications  were  filed.  Other  LPTV 
and  TV  translator  stations  on  channels 
60-69  have  so  far  not  elected  to  file 
displacement  applications,  but  may  do 
so  at  any  time  provided  they  protect  the 
proposed  facilities  of  earlier-filed 
displacement  applications.  The 
Commission  has  not  selected  channels 
for  qualifying  LPTV  stations;  however,  it 
has  provided  the  opportunity  for 
affected  stations  to  seek  chaimels  below 
channel  60  on  a  priority  basis.  We  invite 
comment  on  whether  the  actions  we 
have  taken  in  this  regard  meet  the 
Congressional  mandate  and  what,  if  any, 
further  actions  should  be  taken.  Should 
we  give  special  consideration  to  the 
processing  of  displacement  applications 
from  qualifying  stations  in  the  LPTV 
service  seeking  to  vacate  use  of  a 
channel  above  chaimel  59?  Should  these 
applications  be  given  priority  where 
they  are  mutually  exclusive  with  other 
displacement  applications  that  do  not 
qualify  under  the  terms  of  the  Budget 
Act?  The  CPBA  does  not  permit  the 
authorization  of  Class  A  stations  on 
chaimels  52-59,  while  section  337 
provides  for  these  channels  as 
replacement  channels  for  LPTV  stations 
on  channels  60-69.  We  see  no  conflict 


between  these  provisions  and  believe 
that  our  proposals  in  this  proceeding  are 
consistent  with  both  the  CPBA  and 
section  337.  We  invite  comments  on 
these  matters. 

53.  We  recognize  that  this  spectrum 
limitation  could  adversely  affect 
stations  above  channel  51.  LPTV  and  TV 
translator  operators  on  channels  60-69 
have  a  presumption  of  displacement 
and  may  seek  replacement  channels  at 
any  time  without  further  qualification. 
However,  station  operators  on  channels 
52-59  may  seek  displacement  relief 
only  where  there  is  an  actual  or 
potential  interference  conflict,  including 
a  conflict  with  a  DTV  co-channel 
allotment.  Nonetheless,  these  operators 
face  displacement  when  channels  52 — 
59  are  reclaimed,  and  would  be  barred 
from  becoming  Class  A  stations  if  they 
could  not  secure  a  replacement  channel 
below  channel  52.  Thus,  we  ask  if  the 
presumption  of  displacement  should  be 
extended  to  LPTV  and  TV  translator 
stations  authorized  on  these  channels, 
giving  these  operators  an  immediate 
opportunity  to  seek  replacement 
channels  while  such  channels  might 
still  available.  We  recognize  this  could 
lead  to  additional  competition  for 
replacement  channels,  channels  that 
may  be  needed  now  by  LPTV  and 
translator  stations  facing  displacement. 
We  invite  comment  on  whether  we 
should  extend  a  presumption  of  chaimel 
displacement  to  LPTV  and  TV  translator 
stations  authorized  for  channels  52-59. 

54.  We  believe  the  current  LPTV 
station  power  levels  are  sufficient  to 
preserve  existing  service,  and  we 
believe  that  further  increases  could 
hinder  the  implementation  of  digital 
television  and  could  limit  the  number  of 
Class  A  stations  that  could  be  * 
authorized.  Ahhough  the  CBA  petition 
asked  for  higher  power  levels  for  Class 
A  stations,  our  current  belief  is  that  any 
further  power  increases  should  await  a 
fuller  understanding  of  the  coverage  and 
interference  potential  of  full  service 
digital  television  stations. 

55.  Another  issue  to  be  resolved  is 
whether  to  require  Class  A  stations  to 
provide  some  requisite  level  of  coverage 
over  their  community.  In  its  amended 
petition,  CBA  proposed  that  a  certain 
minimum  field  strength  be, placed  over 
at  least  75%  of  the  community  of 
license.  Several  commenters  opposed 
this  proposal,  believing  that  coverage  of 
population  was  more  important  than 
geographic  area  or  that  a  certain 
percentage  (75%)  of  a  station's 
minimum  field  strength  contour  must  be 
over  the  station's  community  of  license. 
We  question  whether  a  minimum 
coverage  requirement  should  be 
imposed  on  Class  A  stations.  Such 


stations  may  not  operate  with  sufficient 
power  to  serve  large  communities,  and 
we  have  expressed  reservations  about 
increasing  power  limits  for  Class  A 
stations  beyond  the  current  limits  in  the 
LPTV  service.  Those  Class  A  stations 
that  are  intended  to  serve  an  entire 
community  that  is  otherwise  unserved 
or  underserved  would  appear  to  have 
ample  incentive  to  provide  a  requisite 
level  of  service  to  the  residents  of  the 
whole  of  that  community  without  a 
Commission  requirement  to  do  so.  Other 
stations,  by  their  ver\'  nature,  might 
intend  to  serve  only  a  narrow  segment 
of  their  community.  We  also  recognize 
that  some  LPTV  stations  do  not  place  a 
contour  over  the  commiuiity  named  on 
their  license.  We  invite  comment  on 
whether  we  should  impose  a  coverage 
requirement  on  these  stations. 

56.  We  seek  comment  on  whether  to 
require  any  certain  signal  level  or  other 
measure  of  Class  A  reception  quality  to 
any  particular  geographical  area  or 
population.  Alternatively,  if  we  do 
adopt  a  coverage  requirement,  should  it 
be  couched  in  terms  of  a  certain 
proportion  of  the  Class  A  station's  signal 
contour  having  to  be  placed  over  at  least 
some  part  of  its  community  of  license? 
This  type  of  requirement  would  serve  to 
maintain  a  connection  between  the 
Class  A  station  and  its  community  of 
license  without  requiring  it  to  serve  any 
requisite  portion  of  that  community. 
This  would  be  particularly  beneficial 
where  the  community  of  license  is  large 
and  the  Class  A  station  is  intended  to 
serve  only  a  part  of  it.  We  seek  comment 
on  this  issue  and  on  what  portion  of  a 
Class  A  station's  signal  contour,  if  any. 
should  have  to  be  placed  over  some  part 
of  its  community  of  license. 

57.  Three  remaining  issues  should  be 
addressed  as  discussed  in  the  earlier 
NPRM.  One  issue  concerns  the  format  of 
call  signs  to  be  issued  to  Class  A 
stations.  As  these  stations  are  changing 
status  from  LPTV  to  Class  A,  should 
they  continue  to  use  the  suffix  "-LP,"  or 
should  a  different  call  sign  scheme  be 
used?  Another  issue  is  whether  Class  A 
transmitters  should  be  certified  (similar 
to  the  previous  'type  acceptance  " 
requirement)  or  should  the  less  stringent 
part  73  "verification"  requirement  or 
some  other  criteria  apply?  We  are 
incUned  to  apply  the  part  73  verification 
requirement,  but  seek  comment  on 
whether  the  more  stringent  certification 
requirement  should  apply  in  view  of  the 
possibility  that  the  transmitter  could  be 
used  by  a  station  that  later  chooses  not 
to  operate  with  Class  A  status.  Finally, 
what  class  of  fees  should  apply  to  Class 
A  applicants?  We  believe  it  appropriate 
to  classify  Class  A  applications  as  minor 
modifications  for  fee  purposes.  How 
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comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Wanda  Hardy, 
Paralegal  Specialist.  445  Twelfth  Street, 
S.W.,  2-C221,  Washington,  D.C.  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  97  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case  (MM  Docket  No. 
00-10),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  445  Twelfth  Street,  S.W.,  CY-B402, 
Washington,  D.C.  20554. 

62.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.,  CY-A257, 
Washington,  D.C.  20554.  Persons  with 
disabilities  who  need  assistance  in  the 
FCC  Reference  Center  may  contact  Bill 
Cline  at  (202)  418-0270,  (202)  418-2555 
TTY,  or  bcline@fcc.gov. 

63.  Ex  Parte  Rules.  This  proceeding 
will  be  treated  as  a  permit-but-disclose 
notice  and  comment  rulemeiking 
proceeding,  subject  to  the  "permit-but- 
disclose"  requirements  under 

§  1.1206(b)  of  the  rules.  47  CFR 
1.1206(b),  as  revised.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1202,  1.1203, 
and  1.1206(a). 

64.  Initial  Regulatory  Flexibility 
Analysis  ("IRFA").  As  required  by 
section  603  of  the  Regulatory  Flexibility 
Act.  the  Commission  has  prepared  an 
IRFA  of  the  expected  impact  on  small 
entities  of  the  proposals  contained  in 
this  Notice.  Written  public  comments 


are  requested  on  the  IRFA.  In  order  to 
fulfill  the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  we  ask  a  number  of 
questions  in  our  IRFA  regarding  the 
prevalence  of  small  business  in  the 
television  broadcasting  industry. 
Comments  on  the  IRFA  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  Notice, 
but  they  must  have  a  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Reference  Information 
Center,  Consumer  Information  Bureau, 
will  send  a  copy  of  this  Notice, 
including  the  IRFA,  to  the  Chief 
Counsel  of  Advocacy  of  the  Small 
Business  Administration. 

65.  Initial  Paperwork  Reduction  Act 
Analysis.  This  Notice  may  contain 
either  proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  Notice,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Law  104-13.  Written  comments  by  the 
public  on  the  proposed  information 
collections  are  due  February  10,  2000. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection  on  or  before  March  20,  2000. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 

is  necessary  for  the  proper  performance   ■ 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Ordering  Clauses 

66.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i),  303, 
307,  and  336(f)  of  the  Conununications 
Act  of  1934,  as  amended,  47  USC  154(i), 
303,  307,  336(f)  this  Notice  of  Proposed 
Rule  Making  is  adopted. 

67.  The  Commission's  Reference 
Information  Center,  Consumer 
Information  Bureau,  shall  send  a  copy  of 
this  Notice,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  the  Regulatory  Flexibility  Act. 
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Federal  Communications  Commission 

Magaiie  Roman  Salas, 

Secretary. 

|FR  Doc.  00-1.329  Filed  1-19-00:  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[I.D.  121799E] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Additional  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  extension  of 

comment  period. 

summary:  NMFS  fded  a  public  hearing 
announcement  and  request  for 
comments  on  December  21,  1999,  to 
receive  comments  from  fishery 
participants  and  other  members  of  the 
public  regarding  proposed  regulations  to 
reduce  bycatch  in  the  Atlantic  pelagic 
longline  fishery.  NMFS  also  announced 
a  joint  meeting  of  the  HMS  and  Billfish 
Advisory  Panels  (APs).  NMFS  herewith 
announces  three  additional  public 
hearings  and  extends  the  comment 
period  for  both  the  proposed  rule  and 
the  Draft  Supplemental  Environmental 
Impact  Statement/Regulatory  Impact 
Review/Initial  Regulatory  Flexibility 
Analysis  (DSEIS/RIR/IRFA). 

To  accommodate  people  unable  to 
attend  a  hearing  or  w^ishing  to  provide 
written  comments,  NMFS  also  solicits 
written  comments  on  the  proposed  rule 
and  the  DSEIS/RIR/IRFA. 
DATES:  The  additional  hearings  are 
scheduled  as  follows: 


1.  Tuesday,  February  15,  2000,  7  to 
9:30  p.m.,  BUoxi,  MS. 

2.  Wednesday,  February  16,  2000,  7  to 
9:30  p.m.,  New  Orleans,  LA. 

3.  Thursday,  February  17,  2000,  7  to 
9:30  p.m.,  Riverhead,  NY. 

Written  comments  on  the  proposed 
rule  or  DSEIS/RIR/IRFA  must  be 
received  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES)  no  later 
than  5  p.m.,  eastern  standard  time,  on 
March  1,  2000. 

ADDRESSES:  The  locations  for  the 
additional  hearings  are  as  follows: 

1.  Department  of  Marine  Resources, 
Back  Bay  Auditorium,  1141  Bayview 
Avenue,  BUoxi,  MS  39530 

2.  Four  Points  Hotel,  333  Poydras 
Street,  New  Orleans,  LA  70130 

3.  Town  Hall,  2000  Howell  Avenue, 
Riverhead,  NY  11901 

Persons  submitting  written  comments 
on  the  proposed  rule  or  the  DSEIS/RIR/ 
IRFA  should  include  their  name, 
address  and  if  possible  phone  number; 
the  title  of  the  document  on  which 
comments  are  being  submitted;  and 
specific  factors  or  comments  along  with 
supporting  reasons  why  you  believe 
NMFS  should  consider  them  in  reaching 
a  decision. 

Written  comments  on  the  proposed 
rule  or  DSEIS/RIR/IRFA  should  be  sent 
to  Rebecca  Lent,  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  301-713-1917- 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  For 
copies  of  the  draft  Technical 
Memorandum  and  DSEIS/RIR/IRFA 
contact  Jill  Stevenson  at  301-713-2347. 
or  write  to  Rebecca  Lent. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson  at  301-713-2347,  fax  301- 


713-1917,  e-mail 
jill.stevenson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  that  are  the  subject 
of  the  hearings  are  necessary  to  address 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  for  the  conservation  and 
management  of  HMS. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  actions,  is  contained  in  the 
proposed  rule,  published  December  15, 
1999  (64  FR  69982)  and  is  not  repeated 
here.  Information  on  other  hearing 
locations  and  the  AP  meeting  was 
published  on  December  28,  1999  (64  FR 
72636).  Copies  of  the  proposed  rule  or 
the  list  of  other  hearing  and  AP  meeting 
locations  may  be  obtained  by  writing 
(see  ADDRESSES)  or  by  calling  Jill 
Stevenson  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

On  December  30,  1999,  the 
Environmental  Protection  Agency 
published  a  Notice  of  Availability  of  the 
DSEIS/RIR/IRFA  for  the  proposed  action 
(64  FR  73550).  The  comment  period  on 
this  document  (EIS  No.  990495)  is  also 
extended  until  March  1,  2000. 

Special  Accommodations 

The  hearings  and  the  AP  meeting  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Jill  Stevenson  (see 
FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  hearing  or 
meeting. 

Authority:  16  U.S.C.  971  et  seq..  and  16 
U.S.C.  1801  er.seq. 

Dated:  Januarv  14,  2000. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sen'ice. 

|FR  Doc.  00-1348  Filed  1-19-00;  8:45  am] 
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DEPARTMENT 


Commodity  Cn  tdit  Corporation 


Notice  of 
Currently 
Coilectlon 


Requbst  for  Extension  of  a 
Approved  Information 


agency: 
USDA. 

action:  Notice 
comments. 


Commbdity  Credit  Corporation, 
ind  request  for 


OF  AGRICULTURE 


SUMMARY:  In  ac  :ordance  with  the 
Paperwork  Red  action  Act,  this  notice 
announces  the  i  Commodity  Credit 
Corporation's  ((]CC)  intention  to  request 
an  extension  fo  '  and  revision  to  a 
currently  approved  information 
collection.  This  information  collection 
is  used  in  supp  )rt  of  loan  programs 
regarding  rice,  eed  grains,  wheat, 
oilseeds,  and  fa  rm-stored  peanuts  as 
authorized  by  t  le  Federal  Agriculture 
Improvement  a  id  Reform  Act  of  1996 
(the  1996  Act). 
DATES:  Commei  its  on  this  notice  must  be 
received  on  or  1  lefore  March  20,  2000  to 
be  assiu-ed  cons  ideration. 
FOR  FURTHER  INfORMATION  CONTACT: 
Grady  Bilberry ,iDirector,  Price  Support 
Division.  USDA,  FSA.  STOP  0512,  1400 
Independence  Avenue,  SW, 
Washington,  DO;  20250-0512;  telephone 
(202)  720-790l|  e-mail: 

candy thompson®  wdc.fsa.usda.gov; 

or  facsimile  (2GG)  690-3307. 
SUPPLEMENTAPy  INFORMATION 

Title:  Loan  Ptogram. 

OMB  Control  Number:  0560-0087. 

Expiration  Dt  tte  of  Approval:  March 
31,  2000. 

Type  of  Reqihst:  Extension  of  a 
ciurently  apprc  ved.  information 


collection. 
Abstract:  Th( 


marketing  assis  tance  loans  to  eligible 


producers  with 
commodities 


1996  Act  provides  for 


respect  to  eligible  loan 
1  he  information  is 
necessary  to  de  ermine  loan  collateral 
and  principal  anounts  and  confirm 
producer  and  c  immodity  eligibility. 


Producers  requesting  CCC  commodity 
loans  must  provide  specific  data  relative 
to  the  loan  request.  Forms  included  in 
this  information  collection  package 
require  the  type  of  commodity,  quantity 
of  conmiodity,  storage  location,  liens  on 
the  commodity,  etc.,  in  order  to 
determine  quantity  and  principal 
amounts,  file  security  interests,  and 
confirm  eligibility.  Producers  must  also 
agree  to  the  terms  and  conditions 
contained  in  the  loan  note  and  security 
agreement  and  other  loan-related  forms. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .219  hoius  per 
response. 

Respondents:  Producers. 

Estimated  Number  of  Respondents: 
364,240. 

Estimated  Number  of  Responses  per 
Respondent:  4.18. 

Estimated  Total  Annual  Burden  on 
Respondents:  448,136  hours. 

Proposed  topics  for  comments 
include:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  or  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  must  be  sent  to 
the  Desk  Officer  for  Agriculture,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Grady 
Bilberry,  Director,  Price  Support 
Division,  USDA,  FSA,  STOP  0512,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0512;  telephone 
(202)  720-7901;  e-mail: 

candy thompson  ©wdc.fsa.usda.gov; 

or  facsimile  (202)  690-3307.  Copies  of 
the  information  collection  may  be 
obtained  from  Raellen  Erickson  at  the 
above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Signed  at  Washington,  DC,  on  January  12, 
2000. 
Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc.  00-1279  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  3410-05-P 

DEPARTIMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of 
Currently  Approved  information 
Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  request  an 
extension  of  ciurently  approved 
information  collections  for  a  form  used 
in  support  of  the  FSA,  Farm  Loan 
Programs  (FLP).  This  renewal  does  not 
involve  any  revisions  to  the  program 
regulations. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  March  20,  2000  to 
be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Hinton,  Branch  Chief,  USDA, 
Farm  Service  Agency,  Loan  Making 
Division,  1400  Independence  Avenue, 
SW,  STOP  0522,  Washington,  DC 
20013-0522;  Telephone  (202)  720-1764; 
Electronic  mail: 
mikehinton@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Direct  Loan 
y\ssist3ncp 

OMB  ControlNumber:  0560-0167. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Extension  of 
Currently  Approved  Information 
Collection. 

Abstract:  Form  FSA-410-1  is  used  for 
collecting  information  for  making 
eligibility  and  financial  feasibility 
determinations  on  respondents'  requests 
for  direct  operating,  farm  ownership, 
and  emergency  loans  and  for  ciurently 
indebted  borrowers  requesting  loan 
servicing  assistance  as  authorized  under 
the  Consolidated  Farm  and  Rural 
Development  Act,  as  amended. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
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is  estimated  to  average  1.02  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  enterprises,  and  farms. 

Estimated  Number  of  Respondents: 
49,670. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  50,476. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary    . 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information  technology. 

These  comments  should  be  sent  to  the 
Desk  Office  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Mike 
Hinton,  USDA,  FSA,  Farm  Loan 
Programs,  Loan  Making  Division,  1400 
Independence  Avenue,  SW,  STOP  0522, 
Washington  DC  20250-0522.  Copies  of 
the  information  collection  may  be 
obtained  from  Mike  Hinton  at  the  above 
address.  Comments  regarding 
paperwork  burden  will  be  summarized 
and  included  in  the  request  for  0MB 
approval  of  the  information  collection. 
All  comments  will  also  become  a  matter 
of  public  record. 

Signed  in  Washington,  DC,  on  January  11, 
2000. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  00-1278  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  341(M)5-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Cross  Cascade  Pipeline 
Project,  Mt.  Baker-Snoqualmie  National 
Forest,  Snohomish,  King,  Kittitas, 
Grant,  Adams,  and  Franklin  Counties, 
Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 


summary:  On  February  28,  1996,  a 
Notice  of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  fos  the 
Olympic  Cross  Cascade  Pipeline  Project, 
a  new  230-mile  pipeline  from  western 
Washington  to  southeastern 
Washington,  was  published  in  the 
Federal  Register  (61  FR  7467).  The 
proponent  has  withdrawn  the  proposal. 
When  this  project  is  again  considered 
for  implementation  a  new  NOI  will  be 
filed.  The  1996  NOI  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  J.  Rogalski,  Wenatchee  National 
Forest,  Cle  Elum  Ranger  District,  803 
West  Second  Street,  Cle  Elum, 
Washington  98922,  telephone  509-674- 
4411. 

Dated:  December  20,  1999. 
John  Phipps, 
Forest  Supervisor. 
[FR  Doc.  00-1288  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service. 

ACTION:  Proposed  collection;  Comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  Rural  Economic 
Development  Loan  and  Grant  Program 
(7  CFR  1703,  Subpart  B). 
DATES:  Comments  on  this  notice  must  be 
received  by  March  20,  2000,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wyatt,  Specialty  Lenders  Division, 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agriculture,  STOP 
3225, 1400  Independence  Ave.  SW, 
Washington,  DC  20250-3225. 
Telephone  (202J  720-2383. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Economic  Development 
Loan  and  Grant  Program. 

OMB  Number:  0572-0012. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Extension  of  a 
cmrently  approved  information 
collection. 


Abstract:  The  Rural  Business- 
Cooperative  Service  (RBS)  is  part  of  the 
Rural  Development  mission  area  of  the 
United  States  Department  of 
Agriculture.  RBS  administers  the  Rural 
Economic  Development  Loan  and  Grant 
(REDLG)  program,  which  provides  zero 
interest  loans  and  grants  to  Rural 
Utilities  Service  (RUS)  borrowers  for  the 
purpose  of  promoting  rural  economic 
development  and  job  creation  projects. 
The  loans  and  grants  under  the  REDLG 
program  may  be  provided  to 
approximately  1,700  electric  and 
telephone  utiHties  across  the  country 
that  have  borrowed  funds  from  RUS. 
Under  this  program,  the  RUS  borrowers 
may  receive  the  loan  funds  and  pass 
them  on  to  businesses  or  other 
organizations.  The  RUS  borrower  is 
responsible  for  the  loan  even  if  it  does 
not  receive  payments  from  the  ultimate 
recipient.  Grants  may  be  provided  to 
RUS  borrowers  to  establish  revolving 
loan  funds. 

RBS  needs  to  receive  the  information 
contained  in  this  collection  of 
information  to  select  the  projects  it 
believes  will  provide  the  most  long-term 
economic  benefit  to  nu-al  areas.  The 
selection  process  is  competitive  and 
RBS  has  generally  received  more 
applications  than  it  could  fund.  RBS 
also  needs  to  make  sure  the  funds  are 
used  for  the  intended  purpose  and,  in 
the  case  of  the  loan,  that  the  funds  will 
be  repaid.  RBS  must  determine  that 
loans  made  from  revolving  loan  funds 
established  with  grants  are  used  for 
eligible  purposes. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.4  hours  per 
response. 

Respondents:  RUS  borrowers. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Number  of  Responses  per 
Respondent:  12.6. 

Estimated  Number  of  Responses: 
2,276. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,742. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  at  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  Rural  Business- 
Cooperative  Service,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  Rural 
Business-Cooperative  Services  estimate 
of  the  burden  of  the  proposed  collection 
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BILLIINQ  CODE  341 C  -XY-U 


DEPARTMEN1 


OF  AGRICULTURE 


Rural  Housing  Service 


Notice  of  Reqiiest 
Currently  Approved 
Collection 


for  Extension  of  A 
Information 


AGENCY:  Rural 

action:  Proposed 
requested. 


■iousing  Service,  USDA. 
collection;  Comments 


DATES: 

received  by 
assured  of 


ac  cordance  with  tlie 
Rec  uction  Act  of  1995,  this 
announces  the  Rural  Housing 

intention  to  request  an 
currently  approved 
lection  in  support  of  the 
itFR  part  1942,  subpart  A, 
Facility  Loans." 
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deration. 


summary:  In 
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conii 


FOR  FURTHER 
Yoonie  MacDo  lald 
Programs  Loan 
Housing  Serviqe 
Agriculture,  S' 
Independence 
DC  20250-078^ 
1501. 


IhTORMATION  CONTACT: 
,  Community 
Specialist,  Rural 

U.S.  Department  of 
OP  0787,  1400 
f\ve.,  SW.,  Washington, 
,  telephone:  (202)  720- 


SUPPLEMENTAR  r 

Title:  Comm  m 
OMB  Numbt  r 
Expiration  [}ate 
2000. 


INFORMATION: 

ity  Facility  Loans. 
0575-0015. 
of  Approval:  April  30, 


Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Community  Facilities 
loan  program  is  authorized  by  Section 
306  of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926)  to 
make  loans  to  public  entities,  nonprofit 
corporations,  and  Indian  tribes  for  the 
development  of  community  facilities  for 
public  use  in  rural  areas. 

Community  facilities  programs  have 
been  in  existence  for  many  years.  These 
programs  have  financed  a  wide  range  of 
projects  varying  in  size  and  complexity 
from  large  general  hospitals  to  small  day 
care  centers.  The  facilities  financed  are 
designed  to  promote  the  development  of 
rural  communities  by  providing  the 
infrastructure  necessary  to  attract 
residents  and  rural  jobs. 

Information  will  be  collected  by  the 
field  offices  from  applicants,  borrowers, 
and  consultants.  This  information  will 
be  used  to  determine  applicant/ 
borrower  eligibility,  project  feasibility, 
and  to  ensure  borrowers  operate  on  a 
sound  basis  and  use  funds  for 
authorized  purposes. 

Failure  to  collect  proper  information 
could  result  in  improper  determination 
of  eligibility,  improper  use  of  funds, 
and/or  unsound  loans. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response. 

Respondents:  Public  bodies,  not  for 
profits,  or  Indian  Tribes. 

Estimated  Number  of  Respondents: 
39,183. 

Estimated  Number  of  Responses  per 
Respondent:  1.4. 

Estimated  Total  Annual  Burden  on 
Respondents:  112,506  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS'  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Gillin,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742.  1400 
Independence  Ave.  SW,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  Januarj-  10,  2000. 
Eileen  M.  Fitzgerald, 

Acting  Administrator.  Rural  Housing  Service. 
[FR  Doc.  00-1282  Filed  1-19-00;  8:45  am] 


BILLING  CODE  3410-XV-U 


DEPARTMENT  OF  COMMERCE 

[Docket  No.  000105006-0006-01] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Bureau  of  the  Census, 
Department  of  Commerce. 
ACTION:  Notice  of  new  Privacy  Act 
System  of  Records;  Commerce/Census 
System  8. 

SUMMARY:  This  notice  announces  the 
Department's  proposal  for  a  new  system 
of  records  under  the  Privacy  Act.  The 
system  is  entitled,  "COMMERCE/ 
CENSUS-8,  Statistical  Administrative 
Records  System."  This  notice  is 
submitted  in  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974 
and  Office  of  Management  and  Budget 
(OMB)  Circular  A-130,  Appendix  I, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals." 

DATES:  Effective  Date:  The  proposed 
system  shall  be  effective  without  further 
notice  on  or  before  Februarj'  22,  2000, 
unless  comments  dictate  otherwise. 

Comment  Date:  To  be  considered, 
written  comments  on  the  proposed  new 
system  must  be  submitted  on  or  before 
February  22,  2000. 

ADDRESSES:  Please  address  comments 
to:  Gerald  W.  Gates,  Privacy  Act  Officer,  * 
Policy  Office,  Room  2430  FB  3,  Bureau 
of  the  Census,  Washington,  DC  20233- 
3700.  Comments  received  will  be 
available  for  public  inspection  at  this 
same  address  from  8:30  am  to  4  pm, 
Monday  through  Friday. 

For  further  information  contact: 
Wendy  Alvey,  Administrative  Records 
Program  Officer,  Policy  Office,  Room 
2430  FB  3,  Bureau  of  the  Census, 
Washington,  DC  20233-3700,  telephone: 
(301)457-2485. 

SUPPLEMENTARY  INFORMATION:  The 
establishment  of  this  system  of  records 
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will  be  effective  February  22,  2000, 
unless  the  Commerce  Department 
receives  comments  that  would  result  in 
a  contrary  determination.  As  required 
by  5  U.S.C.  552a(o)  of  the  Privacy  Act, 
the  Commerce  Department  submitted 
reports  on  this  new  system  to  both 
Houses  of  Congress.  This  notice  meets 
the  requirements  of  the  Privacy  Act  of 
1974  regarding  the  publication  of  an 
agency's  notice  of  system  of  records.  It 
documents  the  establishment  of  a  new 
Census  Bureau  system  of  records, 
national  in  scope,  which  is  composed  of 
selected  administrative  records  from 
other  Federal  government  agencies  and 
selected  data  from  Census  Bureau 
decennial  censuses  and  surveys. 

This  notice  is  to  announce  the 
establishment  of  a  statistical 
administrative  records  system  and  to 
request  public  comment.  The 
administrative  records  system  will 
contain  personally  identifiable 
information  from  six  national 
administrative  record  programs;  only  a 
very  small  number  of  sworn  Census 
Bureau  "femployees  will  have  access  to 
this  system.  The  administrative  record 
files  will  be  used  separately  to  develop 
aggregated  data  for  evaluation  and 
statistical  improvements.  In  addition, 
some  of  the  data  will  be  combined,  by 
individual,  with  selected  Census  Bureau 
decennial  census  and  survey  data,  to 
yield  unduplicated  person  records  for 
census  and  survey  planning  and 
evaluation  research. 

All  administrative  record  data  with 
'personally  identifying  information 
(name,  address,  and  social  security 
number)  will  be  maintained  within  a 
secured,  restricted  environment,  with 
access  limited  to  a  very  small  number  of 
sworn  Census  Bureau  staff.  No  public 
disclosure  of  these  data  will  be  made. 
An  in-house  Project  Review  Board  will 
oversee  all  Census  Bureau  statistical 
uses  of  these  data,  to  ensure  that  the 
data  are  used  only  for  authorized 
purposes.  All  uses  of  the,  data  will  be  for 
statistical  purposes  only,  which,  by 
definition,  means  that  the  uses  will  not 
directly  affect  any  individual.  No 
information  will  be  released  that  would 
allow  any  individual  to  be  identified. 

Commerce/Census — 8 

SYSTEM  name: 

Statistical  Administrative  Records 
System — Commerce/Census — 8. 

SYSTEM  location: 

Bowie  Computer  Center,  Bureau  of 
the  Census,  17101  Melford  Blvd., 
Bowie,  Maryland  20715. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  population  of  the  United  States. 
In  order  to  approximate  coverage  of  the 
entire  U.S.  population,  the  Census 
Bureau  will  combine  and  delete 
redundant  administrative  record  files 
from  the  Internal  Revenue  Service, 
Social  Security  Administration,  Health 
Care  Financing  Administration, 
Selective  Service  System,  Department  of 
Housing  and  Urban  Development,  and 
the  Indian  Health  Service.  Comparable 
data  may  also  be  sought  from  selected 
state  agencies,  if  available. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  identifiers  — including  but 
not  limited  to  name  and  social  security 
number — needed  for  matching  purposes 
only;  once  matched,  personal  identifiers 
will  be  eliminated  and  replaced  by 
Census  Bureau-generated  unique 
identifiers,  which  will  be  provided  on 
output  statistical  data  files; 
Demographic  information — including 
but  not  limited  to  sex,  race,  ethnicity, 
education,  marital  status,  tribal 
affiliation,  veteran's  status;  Geographic 
information — including  but  not  limited 
to  address;  Economic  iiAormation — 
including  but  not  limited  to  income,  job 
information,  total  assets;  and  Processing 
information — including  but  not  limited 
to  processing  codes  and  quality 
indicators. 

AUTHORITIES  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  13,  U.S.C.  6. 

PURPOSE(S): 

The  purpose  of  the  statistical 
administrative  records  system  of  records 
is  to  evaluate  the  2000  decennial 
census;  plan  for  the  2010  decennial 
census;  evaluate  and  enhance  selected 
survey  data;  and  produce  estimates  of 
social  and  economic  characteristics  of 
the  population.  By  using  administrative 
records  data  from  other  agencies,  the 
Census  Biueau  will  be  able  to  improve 
the  quality  and  usefulness  of  its  data, 
while  reducing  costs  and  respondent 
burden. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AnU 
THE  PURPOSES  OF  SUCH  USES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  will  be  stored  in  a  secure 
computerized  system  and  on  magnetic 
tape;  output  data  will  be  either 
electronic  or  paper  copy.  All 
identifiable  data  will  be  maintained  in 
a  secure  environment  and  access  to 


identifiable  information  will  be 
restricted  to  only  a  small  number  of 
people  with  a  need  to  know. 

RETRIEVABILITY: 

Records  can  be  retrieved  by  name, 
address,  or  Social  Security  Number  by 
only  a  limited  number  of  sworn  Census 
Bureau  personnel  within  a  secure, 
restricted  access  environment.  It  should 
be  noted  that  the  purpose  of  these 
identifiers  is  not  to  retrieve  information 
for  specific  individuals,  but  only  to 
develop  matched  data  sets  for 
subsequent  statistical  extracts.  Names 
and  Social  Security  Numbers  will  be 
deleted  from  all  output  files  and 
replaced  by  unique  serial  identification 
numbers  internal  to  the  Bureau  of  the 
Census. 

SAFEGUARDS: 

Only  a  limited  number  of  sworn 
Census  Bureau  employees  will  have 
access  to  these  data  in  identifiable  form, 
in  order  to  construct  the  linked  data  sets 
and  produce  statistical  extracts;  the  data 
will  not  be  used  to  identif\'  specific 
individuals,  but  will  be  used  to  create 
extracts  with  information  from  one  or 
more  of  the  source  files.  Extract  files 
will  only  be  released  to  designated 
sworn  Census  Bureau  staff  with  a  need- 
to-know;  all  data  going  outside  the 
restricted  access  environment  will  be 
stripped  of  personally  identifying 
information;  the  crosswalk  for  the 
recoded  identifiers  will  be  maintained 
within  the  secure,  restricted  access 
environment  and  may  only  be  accessed 
only  by  authorized  personnel.  The 
microdata  will  not  be  made  publicly 
available.  Any  publications  resulting 
from  these  data  will  be  cleared  for 
release  under  the  direction  of  the 
Census  Bureau's  Disclosure  Review 
Board,  which  will  confirm  that  the  data 
do  not  directly  or  indirectly  disclose 
information  which  would  identify'  any 
individual.  All  employees  are  subject  to 
the  restrictions,  penalties,  and 
prohibitions  of  Title  13  U.S.C.  9  and 
214;  Privacv  Act  of  1974  (5  U.S.C. 
552a{b)(4));' Title  18  U.S.C.  1905;  Title 
26  U.S.C.  7213;  and  Title  42.  U.S.C, 
Section  1306.  When  confidentiality  or 
penalty  provisions  differ,  the  most  / 

stringent  provisions  apply  to  protect  the 
data.  Employees  are  regularly  advised  of 
the  regulations  issued  pursuant  to  Titles 
13  U.S.C.  and  other  relevant  statutes 
governing  confidentiality  of  the  data. 
The  restricted  access  environment  has 
been  established  to  limit  the  number  of 
Census  Bureau  employees  with  direct 
access  to  identifiable  microdata  from 
this  system,  so  as  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauthorized  use  or  access  to  it. 
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Dated:  lanuary  7,  2000. 
Brenda  Dolan, 
Department  of  Commerce. 
Freedom  of  Information/Privacy  Act  Officer. 
[PR  Doc.  00-1352  Filed  1-19-00;  8:45  am] 

BILUING  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853] 

Notice  of  Postponement  of  Final 
Antidumping  Determination  and 
Extension  of  Provisional  Measures: 
Bulk  Aspirin  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  20.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv,  Rosa  Jeong  or  Ryan 
Langan,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-4207,  (202)  482-3853,  and  (202) 
482-1279,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act"),  as  amended,  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  19  CFR  part  351  (1998). 

Postponement  of  Final  Determination 
and  Extenison  of  Provisional  Measures 

On  December  21,  1999,  the 
Department  issued  its  affirmative 
preliminary  determination  in  this 
proceeding.  The  notice  stateH  we  would 
issue  our  final  determination  not  later 
than  75  days  after  the  date  of  the 
preliminary  determination.  See,  Notice 
of  Pteliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Bulk  Aspirin  from 
the  People's  Republic  of  China,  65  FR 
116(January  3,  2000). 

On  December  28.  1999,  pursuant  to 
section  735(a)(2)(A)  of  the  Act, 
Shandong  Xinhua  Pharmaceutical 
Factory  ("Shandong"),  a  named 
respondent  in  this  investigation, 
requested  the  Department  to  postpone 
the  final  determination  in  this 
investigation.  On  January  4,  2000, 
Shandong  also  requested  an  extension 
of  the  provisional  measures  (i.e., 
suspension  of  liquidation)  to  not  more 


than  six  months,  in  accordance  with  the 
Department's  regulations  (19  CFR 
351.210(e)(2))  and  section  735(a)(2)  of 
the  Act. 

Because  our  preliminary 
determination  is  affirmative,  the 
respondent  requesting  the 
postponement  represents  a  significant 
proportion  of  exports  of  the  subject 
merchandise  from  the  People's  Republic 
of  China,  and  no  compelling  reasons  for 
denial  exist,  we  are  extending  this  final 
determination  to  not  later  than  135  days 
after  the  publication  of  the  preliminary 
determination  [i.e..  May  17,  2000). 
Suspension  of  liquidation  will  be 
extended  accordingly. 

This  notice  of  postponement  is 
published  pursuant  to  section  735(a)  of 
the  Act  and  19  CFR  351.210(g). 

Dated:  January  13,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

A  dministration . 

|FR  Doc.  00-1373  Filed  1-19-00;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-605] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  *12th 
antidumping  duty  administrative  review 
of  frozen  concentrated  orange  juice  from 
Brazil.  The  review  covers  four 
producers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  May  1,  1998,  through  April 
30,  1999. 

EFFECTIVE  DATE:  Januar>'  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  at  (202)  482-1776,  or 
Irina  Itkin  at  (202)  482-0656,  Office  of 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C,  20230. 
SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
administrative  review  within  the  time 
limits  mandated  by  the  Uruguay  Round 
Agreements  Act  (245  days  from  the  last 
day  of  the  anniversary  month  for 
preliminary  results,  120  additional  days 
for  final  results),  pursuant  to  section 
751(a)(3)(A)  of  Tariff  Act  of  1930,  as 
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amended  (the  Act),  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminar}'  results  until  May  30, 
2000.  See  Memorandum  to  Robert 
LaRussa,  dated  January  11,  2000. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  January  12,  2000. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  00-1260  Filed  1-19-00;  8:45  am) 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58a-045;  A-580-811;  A-201-806] 

Revocation  of  Antidumping  Duty 
Orders:  Certain  Steei  Wire  Rope  From 
Japan,  Korea,  and  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Antidumping  Duty  Orders:  Certain  Steel 
Wire  Rope  from  Japan,  Korea,  and 
Mexico. 

summary:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  revocation  of  the 
antidumping  duty  orders  on  certain 
steel  wire  rope  from  Japan,  Korea,  and 
Mexico  is  not  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (65  FR  136  (January  3,  2000)). 
Therefore,  pursuant  to  section  751(d)(2) 
of  the  Act  and  19  CFR  351.222(i)(l),  the 
Department  of  Commerce  ("the 
Department")  is  revoking  the 
antidumping  duty  orders  on  certain 
steel  wire  rope  from  Japan,  Korea,  and 
Mexico.  Pursuant  to  section 
751(c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351.222(i)(2)  the  effective  date  of 
revocation  is  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  January  1,  2000. 

Background 

On  January  4,  1999,  the  Department 
initiated,  and  the  Commission 


instituted,  sunset  reviews  (64  FR  364 
and  64  FR  367,  respectively)  of  the 
antidumping  duty  orders  on  certain 
steel  wire  rope  from  Japan.  Korea,  and 
Mexico  pursuant  to  section  751(c)  of  the 
Act.  As  a  result  of  the  reviews,  the 
Department  found  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  orders  to  be  revoked 
(see  Final  Results  of  Expedited  Sunset 
Review:  Certain  Steel  Wire  Rope  from 
Japan.  64  FR  35626  (July  1,  1999),  Final 
Results  of  Expedited  Sunset  Review: 
Steel  Wire  Rope  From  the  Republic  of 
Korea.  64  FR  43166  (August  9,  1999). 
and  Final  Results  of  Expedited  Sunset 
Review:  Carbon  Steel  Wire  Rope  From 
Mexico.  64  FR  42905  (August  6,  1999)). 
On  January  3.  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  orders  on  certain 
steel  wire  rope  from  Japan,  Korea,  and 
Mexico  would  not  likely  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (see  Certain  Steel  Wire  Rope  From 
Japan.  Korea,  and  Mexico,  65  FR  136 
(January  3,  2000),  and  USITC  Pub.  3259, 
Inv.  Nos.  AA  1921-124  and  731-TA- 
546  547  (Reviews)  (December  1999)). 

Scope 

Japan 

Imports  covered  by  this  antidumping 
duty  order  are  shipments  of  steel  wire 
rope,  except  brass  electroplated  steel 
truck  tire  cord  of  cable  construction 
specifically  packaged  for  protection 
against  moisture  and  atmosphere.  Such 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7312.109030, 
7312.109060,  and  7312.109090. 

Korea 

The  product  covered  by  this 
antidumping  duty  order  is  steel  wire 
rope.  Steel  wire  rope  encompasses 
ropes,  cables,  and  cordage  of  iron  or 
carbon  steel,  other  than  stranded  wire, 
not  fitted  with  fittings  or  made  up  into 
articles,  and  not  made  up  of  brass-plated 
wire.  Imports  of  these  products  are 
currently  classifiable  under  the 
following  HTS  subheadings: 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Excluded  from  this  order 
is  stainless  steel  wire  rope,  i.e.,  ropes, 
cables  and  cordage  other  than  stranded 
wire,  of  stainless  steel,  not  fitted  with 
fittings  or  made  up  into  articles,  which 
is  classifiable  under  HTS  subheading 
7312.10.6000.  The  Department  notes 


that  scope  clarification  rulings  are 
pending  with  regard  to  Korea. 

Mexico 

Imports  covered  by  this  antidumping 
duty  order  are  shipments  of  steel  wire 
rope.  Steel  wire  rope  encompasses 
ropes,  cables,  and  cordage  of  iron  or 
carbon  steel  other  than  stranded  wire, 
not  fitted  with  fittings  or  made  up  into 
articles,  and  not  made  up  of  brass  plated 
wire.  Excluded  from  this  order  is 
stainless  steel  wire  rope,  i.e.,  ropes 
cables  and  cordage  other  than  stranded 
wire,  of  stainless  steel,  not  fitted  with 
fittings  or  made  up  into  articles,  which 
is  classifiable  under  the  HTS 
subheading  7312.10.6000.  Imports  of 
these  products  are  currently  classifiable 
under  the  following  HTS  subheadings: 
7312.10.9030,  7312.10.9060  and 
7312.10.9090. 

Although  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  these  orders  is  dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  these 
antidumping  duty  orders  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industr>'  in  the 
United  States,  the  Department,  piusuant 
to  section  751(d)(2)  of  the  Act  and  19 
CFR  351.222(i)(l),  is  revoking  the 
antidumping  duty  orders  on  certain 
steel  wire  rope  from  Japan,  Korea,  and 
Mexico.  Pursuant  to  section 
751(c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351.222(i)(2)(ii),  these  revocations  are 
effective  January'  1,  2000.  The 
Department  will  instruct  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  and  collection 
of  cash  deposits  rates  on  entries  of  the 
subject  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
January  1,  2000  (the  effective  date).  The 
Department  will  complete  any  pending 
administrative  reviews  of  these  orders 
and  will  conduct  administrative  reviews 
of  subject  merchandise  entered  prior  to 
the  effective  date  of  revocation  in 
response  to  appropriately  filed  requests 
for  review. 

Dated:  Januarv'  12,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  00-1259  Filed  1-19-00;  8:45  am] 
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Robert  S.  LaRussa,  Assistant  Secretary, 
dated  January  4,  2000,  which  is  on  file 
in  the  Central  Records  Unit.  We  intend 
to  issue  the  final  results  no  later  than 
120  days  after  the  publication  of  the 
preliminary'  results  notice. 

This  extension  is  in  accordcmce  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  12.  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration.  Group  II. 
[FR  Doc.  00-1372  Filed  1-19-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.:  991215338-9338-01] 
RIN  06g3ZA36 

Intent  To  Terminate  Selected  NVLAP 
Services 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  to  terminate  specific 
programs  within  the  National  Voluntary 
Laboratorv  Accreditation  Program 
(NVLAP).' 

SUMMARY:  Under  the  NVLAP  Procedures 
the  Director  of  NIST,  as  delegated  to  the 
Chief  of  NVLAP,  may  terminate  a 
specific  laboratory  accreditation 
program  (LAP)  when  it  is  determined 
that  a  need  no  longer  exists  to  accredit 
laboratories  for  the  services  covered 
under  the  scope  of  the  LAP. 

The  National  Institute  of  Standards 
and  Technology  (NIST)  requests  written 
comments  on  the  proposed  termination 
of  the  Protocols  Program  offered  by 
NVLAP,  and  announces  a  60-day 
comment  period  for  that  purpose.  The 
Protocols  Program  is  comprised  of  the 
Government  Open  Systems  - 
Interconnection  Profile  (GOSIP)  and 
Portable  Operating  Systems  Interface 
(POSIX)  areas  of  testing. 

Persons  interested  in  commenting  on 
the  proposed  termination  should  submit 
their  comments  in  writing  to  the  address 
below. 

DATE:  Comments  on  the  proposed 
termination  must  be  received  no  later 
than  March  20,  2000. 
ADDRESSES:  Comments  on  the  proposed 
terminations  must  be  submitted  to: 
Chief,  National  Voluntary  Laboratory 
Accreditation  Program,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Stop  2140, 
Gaithersburg,  MD  20899-2140, 
telephone  number:  (301)  975-4016,  e- 
mail:  nvlap@nist.gov. 


FOR  FUPTHER  INFORMATION  CONTACT: 

Chief,  National  Voluntary  Laboratory 
Accreditation  Program,  (301)  975-4016. 
SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  administers  the  National 
Voluntary  Laboratory  Accreditation 
Program  under  regulations  as  found  in 
Part  285  of  Title  15  of  the  Code  of 
Federal  Regulations.  NVLAP  provides 
an  unbiased  third  party  evaluation  and 
recognition  of  laboratory  performance, 
as  well  as  expert  technical  assistance  to 
upgrade  that  performance,  by 
accrediting  calibration  and  testing 
laboratories  found  competent  to  perform 
specific  tests  or  calibrations. 

NVLAP  is  comprised  of  a  set  of 
Laboratory  Accreditation  Programs 
(LAPS)  which  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  Each  LAP  includes  specific  test 
and/or  calibration  standards  and  related 
methods  and  protocols  assembled  to 
satisfy  the  unique  needs  for 
accreditation  in  a  field  of  testing,  field 
of  calibration,  product,  or  service. 

Under  the  NVLAP  Procedures  the 
Director  of  NIST,  as  delegated  to  the 
Chief  of  NVLAP.  may  terminate  a  - 
specific  laboratory  accreditation 
program  (LAP)  when  it  is  determined 
that  a  need  no  longer  exists  to  accredit 
laboratories  for  the  services  covered 
under  the  scope  of  the  LAP.  A  review 
of  all  NVLAP  programs  revealed  that  the 
Protocols  Program  offered  by  NVLAP  no 
longer  has  any  participating 
laboratories,  thus  making  its 
continuance  impractical  and  financially 
nonviable.  The  Protocols  Program  is 
comprised  of  the  GOSIP  and  POSIX 
areas  of  testing.  Therefore,  the  Chief  of 
NVLAP  has  determined  that  there  no 
longer  exists  a  need  to  continue  this 
LAP. 

After  the  comment  period,  the  Chief 
of  NVLAP  shall  determine  if  there  is 
public  support  for  the  continuation  of 
the  LAP.  If  public  comments  support 
the  continuation  of  the  LAP,  the  Chief 
of  NVLAP  shall  publish  a  Federal 
Register  Notice  announcing  its 
continuation.  If  public  support  does  not 
exist  for  continuation,  the  LAP  will  be 
terminated  effective  90  days  after  the 
date  of  this  notice  of  intent  to  terminate 
the  LAP.  If  the  LAP  is  terminated, 
NVLAP  shall  not  longer  grant  or  renew 
accreditations  under  the  terminated 
program  following  the  effective  date  of 
termination. 

Copies  of  comments  received  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Central 
Reference  and  Records  Facility,  Room 
6204,  Hoover  Building,  Washington,  DC 
20230. 


Federal  Register / Vol.  65,  No.  13 /Thursday,  January  20,  2000 /Notices 


3207 


Dated:  January  11.  2000. 
Karen  H.  Brown, 

Dep  u  ty  Director. 

[FR  Doc.  00-1298  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  3S10-13-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  011400A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Red  Drum  Stock 
Assessment  Panel  (RDSAP). 
DATES:  This  meeting  will  begin  at  9:00 
a.m.  on  Monday,  February  7,  2000  and 
will  conclude  by  3:00  p.m.  on 
Wednesday,  February  9,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Hood,  Fishery  Biologist,  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa,  FL  33619;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
RDSAP  will  convene  to  re-evaluate  a 
stock  assessment  on  the  status  of  the  red 
drum  stocks  in  the  Gulf  of  Mexico 
prepared  by  NMFS.  The  RDSAP  will 
consider  available  information, 
including  but  not  limited  to, 
commercial  and  recreational  catches, 
natural  and  fishing  mortality  estimates, 
recruitment,  fishery-dependent  and 
fishery-independent  data,  and  data 
needs.  These  analyses  will  be  used  to 
determine  the  condition  of  the  stocks 
and  the  levels  of  acceptable  biological 
catch  (ABC).  If  time  allows  for  the 
assessment  to  be  run,  the  RDSAP  may 
also  review  estimates  of  stock  size 
(biomass  at  maximum  sustainable  yield 
(Bmsy))  and  minimum  stock  size 
thresholds  (MSST).  Otherwise  estimates 
of  stock  size  and  minimum  stock  size 
thresholds  will  be  discussed  at  a  later 
meeting.  Currently  it  is  illegal  to  harvest 
or  possess  red  drum  in  Federal  waters. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
RDSAP  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 


Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  RDSAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  above  address  by 
January  31,  2000. 

Dated:  January  14,  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-1349  Filed  1-19-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  011400B] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings. 

DATES:  The  meetings  will  be  held  the 
week  of  February  7.  2000.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  All  meetings  will  be  held 
at  the  Hilton  Hotel,  500  W.  Third 
Avenue.  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Scientific  Committee  and  Advisory 
Panel  will  begin  at  8:00  a.m.  on 
Monday,  February  7,  continuing 
through  Wednesday  and  Thiu-sday. 
February  9  and  10,  respectively. 

The  Council  will  meet  jointly  with  the 
Alaska  Board  of  Fisheries  begirming  at 


9:00  a.m.  on  Tuesday,  February  8.  and 
begin  their  normal  plenary  session  at 
8:00  a.m.  on  Wednesday,  February  9, 
continuing  through  Monday,  February 
14. 

All  meetings  are  open  to  the  public 
except  Executive  Sessions  which  may 
be  held  during  the  week  to  discuss 
litigation  and/or  personnel  matters. 

Alaska  Board  of  Fisheries/Council: 
The  agenda  for  the  Council's  joint 
meeting  with  the  Alaska  Board  of 
Fisheries  will  include  the  following 
subjects: 

1 .  Preseason  gear  restrictions. 

2.  Crab  management  issues. 

3.  Management  proposals  of  mutual 
concern. 

4.  Habitat  areas  of  particular  concern. 

5.  Halibut  management  issues. 
Council:  The  agenda  for  the  Council's 

plenary  session  will  include  the 
following  issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  Reports 

(a)  Executive  Director's  Report 

(b)  NMFS  Management  Report 

2.  Halibut  Charterboat  Guideline 
Harvest  Level/Management  Measures: 
Final  action. 

3.  Steller  Sea  Lions: 

(a)  Status  report  on  implementation  of 
Reasonable  and  Prudent  Alternatives. 

(b)  Review  regulatory  amendment  for 
Chiniak  closures  required  for  research 
on  pollock  fisher}'  effects  off  Kodiak. 

4.  American  Fisheries  Act: 

(a)  Comment  on  proposed  rule  for 
2000,  and  initiate  regulatory  action  as 
appropriate. 

(b)  Analysis  of  Groundfish  Processor 
Sideboards/Pollock  Excessive  Share: 
Initial  review. 

5.  License  Limitation  Program:  Pacific 
cod  species/area  endorsements:  Initial 
review. 

6.  Groundfish  Supplemental 
Environmental  Impact  Statement  (SEIS): 
Status  report. 

7.  Council/Board  of  Fisheries  Issues: 

(a)  Summary  of  joint  meeting. 

(b)  Comment  on  Board  of  Fisheries 
management  proposals,  including  state 
water  Pacific  cod  closure. 

(c)  Further  direction  to  staff  on  stand- 
down  measures  and  Crab  Fishery 
Management  Plan  revisions. 

8.  Research  Priorities:  Review  and 
approve. 

9.  Habitat  Areas  of  Particular  Concern: 
Initial  review  of  analysis. 

10.  Staff  Tasking:  Review  proposals 
for  changes  in  management  groundfish 
fisheries  and  the  sablefish  and  halibut 
individual  fishery'  quota  program. 

Advisory  Meetings 

Advisory  Panel:  With  the  exception  of 
the  reports  listed  under  Item  1,  and  the 
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Dated:  |anuan 
Richard  W.  Sun 

Acting  Dirvctor.  Jffice  of  Sustainable 
Fisheries.  Satioi  al  Marine  Fisheries  Service. 
IFR  Doc.  00-1 3ri  J  Filed  1-19-00;  8:45  am] 
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OEPARTMEN 


OF  COMMERCE 


National  Oceaiic  and  Atmospheric 
Administratioi  i 


[I.D.011300B] 

South  Atlantic 
Council;  Public 


Fishery  Management 
Meeting 


AGENCY: 

Service  (NMF?) 

Atmospheric 

Commerce. 


Natiohal  Marine  Fisheries 

National  Oceanic  and 
dministration  (NOAA), 


ACTION:  Notice  of  public  meeting. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
convene  a  meeting  of  its  Snapper 
Grouper  Assessment  Group  to  review 
the  greater  amberjack  assessment  and 
develop  recommendations  to  the 
Council;  review  control  rules  and 
rebuilding  timeframes  for  selected 
species  within  the  snapper  grouper 
complex  and  develop  recommendations; 
review  wreckfish  catches  and  an 
assessment  including  a  report  on 
permits,  shares  and  tranfers.  The 
Assessment  Group  will  meet  with  the 
Wreckfish  Advisory  Panel  to  make 
recommendations  on  Total  Allowable 
Catch  (TAG)  and  other  framework 
actions,  draft  a  wreckfish  assessment 
group  report,  review  a  report  on  trends 
and  updated  Spawning  Potential  Ratio 
(SPR)  estimates  and  make 
recommendations.  The  Snapper 
Grouper  Assessment  Group  will  review 
and  discuss  other  related  documents 
including:  compliance  reports,  logbook 
reports,  snowy  grouper  and  golden 
tilefish  quotas,  greater  amberjack  quotas, 
hooking  mortality,  an  Oculina  research 
report  and  a  Marine  Reserves  Public 
Information  Document.  The  Assessment 
Group  will  also  review  the  1999  report 
to  Congress  by  NMFS:  "Status  of 
Fisheries  of  the  United  States"  and 
make  recommendations  to  the  Council. 

DATES:  The  meeting  will  be  held  on 
February  3,  2000,  from  9:00  a.m.  to  5:30 
p.m.,  and  on  February  4,  2000,  from 
8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Marshall  House,  123  E.  Broughton 
Street,  Savannah,  GA;  telephone;  1- 
800-589-6304. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  (843)  571-4366;  fax:  (843) 
769—4520;  email:  kim.iverson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  Although 
-non-emergency  issues  not  contained  in 
this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issued  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
specifically.identified  in  the  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  January  28,  2000. 

Dated:  January  13,  2000. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-1351  Filed  1-19-00;  8:45  am] 
BILUNG  CODE  3510-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission 

TIME  AND  DATE:  Wednesday,  January  26, 

2000,  2:00  p.m. 

location:  Room  410,  East-West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

status:  Closed  to  the  Public, 

MATTER  TO  BE  CONSIDERED: 

COMPLIANCE  STATUS  REPORT: 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. ' 

Dated;  January  14.  2000. 
Sadye  E.  Dunn, 
Secretary. 

(FR  Dor.  00-1565  Filed  1-18-00;  3:39  pm] 
BILLING  CODE  6355-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  thp 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Exceptional  Familv  Member 
Program:  DD  Form  2792;  OMB  Number 
0704— 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  16,470. 

Responses  Per  Respondent:  1. 

Annual  Responses:  16,470. 
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Average  Burden  Per  Response:  27 
minutes. 

Annual  Burden  Hours:  7,400. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
identify  medical  and  educational 
requirements  of  family  members  of 
military  Service  members  and  DoD 
civilian  employees  when  family  travel 
to  an  overseas  assigmnent  is  being 
considered.  Respondents  are  private 
physicians  and  school  persormel.  The 
DD  form  2792,  "Exceptional  Family 
Member  Program  and  Educational 
Summary,"  will  be  completed  for  family 
members  who  have  been  identified  with 
a  special  medical  or  educational  need  to 
document  the  medical  or  educational 
need  and  service  requirements.  Their 
needs  will  be  matched  to  the  resoiu-ces 
available  at  the  overseas  location  to 
determine  the  feasibility  of  receiving 
appropriate  services  in  that  location. 
The  information  is  used  by  the  military 
Service's  persormel  offices  for  purposes 
of  assignment.  The  DD  Form  2792  will 
be  completed  for  family  members  of 
civilian  employees  to  document  their 
special  health  or  educational  needs  in 
order  to  advise  the  civilian  employee  of 
the  availability  of  the  needed  services. 

Affected  Public:  Business  or  Other 
For-Profit;  State,  Local,  or  Tribal 
Government. 

Frequency:  Triennal. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  13,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  00-1304  Filed  1-19-00:  8:45  am) 

BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request  ~ 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ghapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Application  and  Agreement  for 
Establishment  of  a  National  Defense 
Gadet  Agreement;  DA  Form  3126-1; 
OMB  Number  0702— 

Type  of  Request:  New  Gollection. 

Number  of  Respondents:  35. 

Responses  Per  Respondent:  1. 

Annual  Responses:  35. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  35. 

Needs  and  Uses:  Educational 
institutions  desiring  to  host  a  National 
Defense  Cadet  Corps  Unit  (NDGC)  may 
apply  by  using  a  DA  Form  3126-1.  The 
DA  Form  3126-1  documents  the 
agreement  and  becomes  a  contract 
signed  by  both  the  secondary  institution 
and  the  U.S.  Government.  This  form 
provides  information  on  the  school's 
facilities  and  states  specific  conditions 
if  a  NDGC  unit  is  placed  at  the 
institution.  The  data  provided  on  the 
application  is  used  to  determine  which 
school  will  be  selected. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  G. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  12,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-1305  Filed  1-19-00:  8:45  am] 

BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Army  ROTC  Referral 
Information;  ROTC  GDT  GMD  Form 
155-R;  OMB  Number  0702-(To  Be 
Determined]. 

Type  of  Request:  New  Gollection. 

Number  of  Respondents:  16,300. 

Responses  per  Respondent:  1. 

Annual  Responses:  16,300. 

Average  Burden  per  response:  15 
minutes. 

Annual  Burden  Hours:  4,075. 

Needs  and  Uses:  The  Army  ROTC 
Program  produces  approximately  75 
percent  of  the  newly  commissioned 
officers  for  the  U.S.  Army.  Army  ROTC 
must  have  the  ability  to  attract  quality 
men  and  women  who  will  pursue 
college  degrees.  Currently,  there  are  13 
Recruiting  Teams  (Goldminers)  located 
in  various  places  across  the  United 
States  aiding  in  this  effort.  Their 
mission  is  to  refer  quality  high  school 
students  to  college  and  universities 
offering  Army  ROTC.  Goldminers,  two 
officer  personnel,  will  collect  ROTC 
referral  information  at  a  high  school 
campus  and  document  it  on  ROTC 
Gadet  Gonunand  Form  155-R.  The 
purpose  of  the  information  is  to  provide 
propped  referral  data  to  a  Professor  of 
Military  Science  to  contact  individuals 
who  have  expressed  an  interest  in  Army 
ROTC. 

Affected  Public:  Individual  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 
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Dated:  lanuary 
Patrica  L.  ToppiHgs 
Alternate  OSDFe  ieral 
Officer.  Departmi  nt 
[FR  Doc.  00-1306 

BILLING  CODE  S001-  0-M 


Register  Laison 
of  Defense. 
Filed  1-19-00;  8:45  am] 


DEPARTMENT 


OF  DEFENSE 


Office  of  Secretary 

The  Joint  Staff;  National  Defense 
University  (NDU),  Board  of  Visitors 
(BOV);  Meeting 

AGENCY:  Nation  il  Defense  University, 

DoD 

ACTION:  Notice  if  meeting. 


SUMMARY:  The  F  resident.  National 

Defense  Univen  ity  has  scheduled  a 

meeting  of  the  i  oard  of  Visitors. 

DATE:  The  meet  ng  will  be  held  between 

0800-1200  and  1330-1530  on  Januaiy 

21.  2000. 

ADDRESSES:  Th<  meeting  will  be  held  in 

Room  155B.  Marshall  Hall,  Building  62, 

Fort  Lesley  [.  M:Nair. 

FOR  FURTHER  INF  ORMATION  CONTACT: 

Director,  Unive  sity  Operations, 

National  Defens  e  University  Fort  Lesley 

I.  McNair,  Was!  ington,  D.C.  20319- 

6000.  To  reservi  i  space,  interested 

persons  should  phone  (202) 685-3937. 


SUPPLEMENTARY 
agenda  will  inc 
educational  anc 


National  Defens  e  University  and  its 
components.  Tl  e  meeting  is  open  to  the 
public,  but  the  imited  space  available 
for  observers  w;  11  be  allocated  on  a  first 
come,  first  servf  d  basis. 

Dated:  [anuary  l3.  2000 
Patricia  L.  Toppii  igs 
Alternate  OSD  Fc  hral  Register  Liaison 
Officer.  Depart  mc  it  of  Defense 

[FRDoc.  1308  Fi 


id  1-19-00:  8:45  am] 


BILLING  CODE  5001-  0-M 


DEPARTMENT 


3F  DEFENSE 


SUMMARY:  The 

Task  Force  on 
Systems  will  m^et 
January  12-13, 
January  24-25, 
Boulevard,  Suitfc 
Virginia  22203 
The  mission 
Board  is  to  advifee 


INFORMATION:  The 
ude  present  and  future 
research  plans  for  the 


Office  of  the  Se  cretary 

Defense  Science  Board 

ACTION:  Notice  (jf  Advisory  Committee 
Meetings. 


I  lefense  Science  Board 
C  lobal  Positioning 

in  closed  session  on 
anuary  20-21,  and 
JOOO,  at  3601  Wilson 
600.  Arlington, 


f  the  Defense  Science 
the  Secretary  of 


Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  receive  briefings 
and  discuss  interim  findings  and 
tentative  recommendations  resulting 
from  ongoing  activities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  (1994)),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public.  However,  due  to 
critical  mission  requirements  for  a 
report  by  the  end  of  January,  the  Task 
force  is  unable  to  provide  timely  notice 
of  the  above  mentioned  meetings. 

Dated:  lanuary  13.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-1307  Filed  1-19-00;  8:45  am] 


BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Executive  Committee  Meeting  of  the 
Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 

AGENCY:  Advisory  Committee  on 
Women  in  the  Services,  Department  of 
Defense. 
ACTION:  Notice 

SUMMARY:  Pursuant  to  Section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
Quarterly  Executive  Committee  Meeting 
of  the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  Executive 
Committee  Meeting  is  to  review  the 
responses  to  the  recommendations  and 
requBst  for  information  adopted  by  the 
committee  at  the  DACOWITS  2000  Fall 
Conference. 

DATES:  February  7,  2000,  9:15  a.m.-4 
p.m. 

ADDRESSES:  SECDEF  Conference  Room 
3E869,  The  Pentagon,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Susan  E.  Kolb.  ARNGUS, 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management 
Policy),  4000  Defense  Pentagon,  Room 
3D76'9.  Washington,  DC  20301-4000; 
telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATION:  Meeting 
agenda: 


Monday  February  7,  2000 

Time  and  Event 

9:15-9:29  a.m.— Introductions  (3E869 — 

SecDef  Conf  Rm)  (Open  to  Public) 
9:30-10:29  a.m.— Pay  and 

Compensation  Briefing  (Open  to 

Public) 
10:30-11:29  a.m.— TRICARE  Follow  up 

Briefing  (QOL,  RFI  #1)  (Open  to 

Public) 
11:30-2:14  p.m. — Lunch  for  Executive 

Committee  Members,  Military  Staff 

(By  invitation  only) 
2:15-2:59  p.m.— Child  Care  Briefing 

(QOL  RFI  #2)  (Open  to  Public) 
3:00-3:29  p.m. — ^Future  Issues  (Open  to 

Public) 
3:30-3:59  p.m.— Review  2000  Mission, 

Vision  and  Goals  Review  Upcoming 

DACOWITS  events  Wrap  up  (Open  to 

Public) 
4  p.m. — DACOWITS  members  depart 

Dated:  January  13,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-1309  Filed  1-19-00;  8:45  a.m.] 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary 
proposes  to  alter  an  existing  system  of 
records  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  February  22, 
2000,  unless  conunents  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records  Branch, 
Directives  and  Recor^ds  Division, 
Washington  Headquarters  Services, 
Correspondence  and  Directives,  1155 
Defense  Pentagon,  Washington,  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  588-0159. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Office  of  the 
Secretary  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  have  been  published 
in  the  Federal  Register  and  are  available 
from  the  address  above. 
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The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  January  5, 
2000,  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
hidividuals,'  dated  February  8,  1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  January  13,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA  07 

SYSTEM  NAME: 

Defense  Medical  Information  System 
(DMIS)  (May  20,  1998,  63  FR  13641). 

changes: 

***** 

categories  of  individuals  covered  by  the 
system: 

Delete  "Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Delete  "CHAMPUS". 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Delete  paragraph  two  and  replace 
with  'To  permit  the  disclosure  of 
records  to  the  Department  of  Health  and 
Human  Services  (HHS)  and  its 
components  for  the  purpose  of 
conducting  research  and  analytical 
projects,  and  to  facilitate  collaborative 
research  activities  between  DoD  and 
HHS.' 


DHA  07 

SYSTEM  NAME: 

Defense  Medical  Information  System 
(DMIS). 

SYSTEM  LOCATION: 

Primary  location:  Directorate  of 
Information  Management,  Building 
1422,  Fort  Detrick,  MD  21702-5000 
with  Region-specific  information  being 
kept  at  each  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
designated  regional  medical  location.  A 
complete  listing  of  all  regional 
addresses  may  be  obtained  from  the 
system  manager. 

Secondary  location:  Service  Medical 
Treatment  Facility  Medical  Centers  and 


Hospitals,  and  Uniformed  Services 
Treatment  Facilities.  For  a  complete 
listing  of  all  facility  addresses  write  to 
the  system  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Uniformed  services  medical 
beneficiaries  enrolled  in  the  Defense 
Enrollment  Eligibility  Reporting  System 
(DEERS)  who  receive  medical  care  at 
one  or  more  of  DoD's  medical  treatment 
facilities  (MTFs),  or  one  or  more  of  the 
Uniformed  Services  Treatment  Facilities 
(USTFs),  or  who  have  care  provided 
under  the  TRICARE  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Selected  data  elements  extracted  from 
the  DEERS  beneficiary  and  enrollment 
records.  Electronic  files  containing 
beneficiary  identifier,  date  of  birth, 
gender,  sponsor  status  (active  duty  or 
retired),  relationship  of  patient  to 
sponsor,  pay  grade  of  sponsor,  state  or 
country,  zip  code,  and  enrollment  and 
eligibility  status. 

Individual  patient  hospital  discharge 
records.  Electronic  files  containing 
patient  ID,  date  of  birth,  gender,  sponsor 
status  (active  duty  or  retired), 
relationship  to  sponsor,  pay  grade  of 
sponsor,  state  or  country,  zip  code, 
health  care  dates  and  services,  provider, 
service  status,  health  status,  billed 
amount,  allowed  amoimt,  amount  paid 
by  beneficiary,  amount  applied  to 
deductible,  and  amount  paid  by 
government. 

Selected  data  elements  extracted  from 
the  TRICARE,  National  Mail  Order 
Pharmacy,  or  other  purchased  care 
medical  claims  records.  Electronic  files 
containing  patient  ID,  date  of  birth, 
gender,  sponsor  status  (active  duty  or 
retired),  relationship  to  sponsor,  pay 
grade  of  sponsor,  state  or  country,  zip 
code,  health  care  dates  and  services, 
provider,  service  status,  health  status, 
billed  amount,  allowed  amount,  amount 
paid  by  beneficiary,  amount  applied  to 
deductible,  and  amount  paid  by 
government. 

Data  elements  extracted  from  the 
DEERS  electronic  Non-availability 
Statement  application.  Records 
containing  beneficiary  ID,  date  and 
types  of  health.care  services  not  covered 
by  the  issuing  entity  (MTFs,  etc.),  along 
with  other  demographic  and  issuing 
entity  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulation;  10  U.S.C,  Chapter  55;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

DMIS  collects  data  from  multiple  DoD 
electronic  medical  systems  and 


processes  and  integrates  the  data  in  a 
maimer  that  permits  health  management 
policy  analysts  to  study,  evaluate,  and 
recommend  changes  to  DoD  health  care 
programs.  Analysis  of  beneficiary 
utilization  of  militarj'  medical  and  other 
program  resources  is  possible  using 
DMIS.  Statistical  and  trend  analysis 
permits  changes  in  response  to  health 
care  demand  and  treatment  patterns. 
The  system  permits  the  projection  of 
futiu-e  Medical  Health  Services  (MHS) 
beneficiary  population,  utilization 
requirements,  and  program  costs  to 
enable  health  care  management 
concepts  and  programs  to  be  responsive 
and  up  to  date. 

The  detailed  patient  level  data  at  the 
foundation  of  DMIS  permits  analysis  of 
virtually  any  aspect  of  the  military 
health  care  system. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  permit  the  disclosure  of  records  to 
the  Department  of  Health  and  Human 
Services  (HHS)  and  its  components  for 
the  purpose  of  conducting  research  and 
analytical  projects,  and  to  facilitate 
collaborative  research  activities  between 
DoD  and  HHS. 

To  the  Congressional  Budget  Office 
for  projecting  costs  and  workloads 
associated  with  DoD  Medical  benefits. 

To  the  Depcutment  of  Veterans  Affairs 
(DVA)  for  coordinating  cost  sharing 
activities  between  the  DoD  and  DVA. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  tliis 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  optical 
and  magnetic  media. 

retrievabiuty: 

Records  may  be  retrieved  by 
individual's  Social  Security  Number, 
sponsor's  Social  Security  Number, 
Beneficiary  ID  (sponsor's  ID,  patient's 
name,  patient's  DOB,  and  family 
member  prefix  or  DEERS  dependent 
suffix). 

safeguards: 

Automated  records  are  maintained  in 
controlled  areas  accessible  only  to 
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authorized  pers  innel.  Entry  to  these 
areas  is  restrict*  d  to  personnel  with  a 
valid  requireme  nt  and  authorization  to 
enter.  Physical  (ntry  is  restricted  by  the 
use  of  a  cipher  ock.  Back-up  data 
maintained  at  e  ich  location  is  stored  in 
a  locked  room. 

Access  to  DN^S  records  is  restricted 
to  individuals  v  ho  require  the  data  in 
the  performanc(  of  official  duties. 
Access  is  contrc  lied  through  use  of 
passwords. 


RETENTION  AND  OlSpOSAL 

Disposition  p  (n 
disposition  is  a 
permanent). 


SYSTEM  MANAGER(I  i) 

Corporate  Exf  cutive 
System  Progran 
Place,  Suite  809 , 
Falls  Church, 


VA 


NOTIFICATION  PROC  EOURE: 


I  hi 


Individuals  steki 
whether  inform^t 
is  contained  in 
address  written 
Corporate  Executive 
Program  Office, 
809,5111 
VA  22041-3201 

Requests  shoi  Id 
names  of  the  bepefic 
sponsor  Social 
sponsor  service 
birth,  beneficiaiV 
facilitv(ies),  anc 


.„ing  to  determine 
ion  about  themselves 
lis  system  should 
inquiries  to  the 
tive  Information  System 
Six  Skyline  Place.  Suite 
Leesbm-g  Pike,  Falls  Church, 


contain  the  full 
iary  and  sponsor, 
J  ecurity  Number, 
beneficiary  date  of 
sex,  treatment 
fiscal  year(s)  of  interest. 


RECORD  ACCESS  PF  OCEOURES 


Individuals  s^king 
information  abolit 
in  this  system  o 
written  requests 
Information  Sy 
Skyline  Place.  Sluite 
Pike,  Falls  Church 

Requests  s 
names  of  the  beiefi 
sponsor  Social 
sponsor  service 
birth,  beneficial  ^ 
facility(ies)  that 
fiscal  vear(s)  of 


iRECOFD 


CONTESTING 

The  OSD  rule 
for  contesting  c(  ntents 
initial  agency  dfterm 
contained  in 
Instruction  81 
be  obtained  froiA 


OSD 


RECORD  SOURCE 

The  individui 
assembled  to 
are  submitted 
Departments 
Eligibility  Repo  t 


ding  (until  NARA 
proved,  treat  as 


AND  ADDRESS: 

Information 
Office,  Six  Skyline 
5111  Leesburg  Pike, 
22041-3201. 


access  to 
themselves  contained 
records  should  address 
to  Corporate  Executive 
.s^em  Program  Office,  Six 
^809,  5111  Leesburg 
VA  22041-3201. 
contain  the  full 
ciary  and  sponsor, 
^ecurity  Number, 
beneficiary  date  of 
sex,  treatment 
have  provided  care,  and 
nterest. 


PROCEDURES: 

for  accessing  records, 
and  appealing 
inations  are 
Administrative 
2  CFRpart  311;  or  may 
the  system  manager. 


C^lTEGORIES: 
1  data  records  that  are 
the  DMIS  data  base 
the  Military 
Defense  Enrollment 
ing  System,  the 


fo:m  I 
b- 
th? 


Uniformed  Service  Treatment  Facility 
Managed  Care  System,  the  Health  Care 
Finance  Administration,  and  the 
National  Mail  Order  Pharmacy,  Defense 
Supply  Center,  Philadelphia,  PA. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
fFR  Doc.  00-1318  Filed  1-19-00;  8:45  am) 

BILLING  CODE  5001-1&-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
(AFEB);  Meeting 

agency:  Office  of  the  Surgeon  General. 

U.S.  Army,  DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
meeting.  This  Board  will  meet  from 
0730-1600  on  Monday,  February  28, 
and  0730-1300  on  Tuesday,  February 
29,  2000.  The  purpose  of  the  meeting  is 
to  address  pending  and  new  Board 
issues,  provide  briefings  for  Board 
members  on  topics  related  to  ongoing 
and  new  Board  issues,  conduct 
subcommittee  meetings,  and  conduct  an 
executive  working  session.  The  meeting 
location  will  be  at  fort  Sam  Houston, 
Texas. 

This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT:  COL 
Benedict  Diniega.  AFEB  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  682,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/4. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  00-1374  Filed  1-19-00;  8:45  ami 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

AGENCY:  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  Army, 
Dod. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
provisions  of  35  U.S.C.  209(c)(1)  and  37 
CFR  404.7(a)(l)(i),  SBCCOM  hereby 
gives  notice  that  it  is  contemplating  the 
grant  of  an  exclusive  license  in  the 
United  States  to  practice  the  below 
referenced  inventions  owned  by  the 
U.S.  Government  to  Purified  Micro 
Environments,  having  a  place  of 
business  in  Miami,  Florida. 

Title:  Transportable  Glovebox  and 
Fumehood. 

Inventors:  Charles  E.  Henry,  Monica  J. 
Heyl,  Dennis  J.  Rentier 

A  self-contained  and  transportable 
apparatus  that  can  be  used  for  physical 
examination  of  unknown  materials  of 
possible  toxic  or  harmful  nature  for 
analytical  screening  and  classification. 
The  apparatus  is  designed  to  be  flexible 
in  its  configuration  so  that  it  can  run  as 
a  chemical  fume  safety  cabinet  or  even 
as  a  class  II  biological  safety  cabinet  if 
the  results  of  tests  run  therein  indicate 
that  alternative  configurations  are 
optimal  for  additional  operations. 

Title:  Glovebox  and  Filtration  System 
for  Mobile  Van. 

Inventors:  Charles  E.  Henry,  Monica  J. 
Heyl,  Dennis  J.  Rentier 

A  self-contained  and  transportable 
apparatus  that  can  be  used  for  physical 
examination  of  unknown  materials  of 
possible  toxic  or  harmful  nature  for 
analytical  screening  and  classification. 
The  apparatus  of  this  invention  is 
designed  for  use  in  a  mobile  van  that 
can  be  driven  to  an  incident  site  or 
parked  during  an  event  where  such 
capability  may  be  needed. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roy  Albert,  Technologv  Transfer  Office, 
U.S.  Army  SBCCOM.  ATTN:  AMSSB- 
RAS-C,  5183  Blackhawk  Road  (Bldg 
E3330/245).  APG,  MD  21010-5423, 
Phone:  (410)  436-4438  or  E-mail: 
rcalbert@sbccom.apgea.army.mil 

SUPPLEMENTARY  INFORMATION:  The 

prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted,  unless 
within  sixty  days  from  the  date  of  this 
published  Notice.  SBCCOM  receives 
written  evidence  and  argument  to 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1375  Filed  1-19-00:  8:45  am] 

BILUNG  CODE  3710-OS-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Government-Owned 
Inventions  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing 

agency:  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  Army, 
DoD. 

action:  Notice. 

SUMMARY:  The  inventions  referenced 
below  are  Government-Owned 
inventions  and  are  available  for 
licensingjn  the  U.S.  in  accordance  with 
37  CFR  404.6  and  35  U.S.C.  207. 

Title:  Transportable  Glovebox  and 
Fnmehood. 

Inventors:  Charles  E.  Henry,  Monica  J. 
Heyl,  Dennis  J.  Reutter 

A  self-contcdned  and  transportable 
apparatus  that  can  be  used  for  physical 
examination  of  unknown  materials  of 
possible  toxic  or  harmful  nature  for 
analytical  screening  and  classification. 
The  apparatus  is  designed  to  be  flexible 
in  its  configiu-ation  so  that  it  can  run  as 
a  chemical  fume  safety  cabinet  or  even 
as  a  class  II  biological  safety  cabinet  if 
the  results  of  tests  run  therein  indicate 
that  alternative  configurations  are 
optimal  for  additional  operations. 

Title:  Glovebox  and  Filtration  System 
for  Mobile  Van. 

Inventors:  Charles  E.  Henry,  Monica  J. 
Heyl,  Dennis  J.  Reutter 

A  self-contained  and  transportable 
apparatus  that  can  be  used  for  physical 
examination  of  imknown  materials  of 
possible  toxic  or  harmful  natiu'e  for 
analytical  screening  and  classification. 
The  apparatus  of  this  invention  is 
designed  for  use  in  a  mobile  van  that 
can  be  driven  to  an  incident  site  or 
parked  during  an  event  where  such 
capability  may  be  needed. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roy  Albert,  Technology  transfer  Office, 
U.S.  Army  SBCCOM,  ATTN:  AMSSB- 
RAS-C,  5183  Blackhawk  Road  (Bldg 
E3330/245),  APG,  MD  21010-5423, 
Phone:  (410)  436-4438  or  E-mail: 
rcalbert@sbccom.  apgea.  army  .mil 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Arwy  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-1376  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  371(>-0S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

The  alteration  consists  of  adding  a 
new  category  of  individuals  covered  in 
the  system  of  records,  i.e.,  enlisted 
soldiers. 

DATE:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  22,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer, 
Records  Management  Program  Division, 
U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  boia 
the  address  above. 

The  proposed  system  report,  was 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  5,  2000  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
piusuant  to  paragraph  4c  to  Appendix  I 
to  0MB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  January  3,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0600-^-104c  NGB 

SYSTEM  NAME: 

Official  Military  Personnel  File  (Army 
National  Guard)  (December  23,  1997,  62 
FR  67055). 

CHANGES: 


CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  "enlisted  soldiers"  to  the  entry. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraph  9. 

***** 

A0600-8-104C  NGB 

SYSTEM  NAME: 

t 

Official  Military  Personnel  File  (Army 
National  Guard). 

SYSTEM  LOCATION: 

National  Guard  Bureau,  Army 
National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-C,  111  South  George 
Mason  Drive,  Arhngton,  VA  22204- 
1382. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Each  commissioned,  warrant  officer 
or  enlisted  soldier  in  the  Army  National 
Guard  not  on  active  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  enlistment  contract, 
physical  evaluation  board  proceedings; 
statement  of  service;  group  list 
insurance  election;  emergency  data 
form;  application  for  appointment;  " 
qualification/evaluation  report;  oath  of 
office;  medical  examination;  security 
clearance;  application  for  retired  pay; 
application  for  correction  of  military 
records;  application  for  active  duty; 
transfer  or  discharge;  active  duty  report; 
voluntary  reduction;  line  of  duty  and 
misconduct  determinations;  discharge 
or  separation  reviews;  police  record 
checks;  consent/declaration  of  parent/ 
guardian;  award  recommendations; 
academic  reports;  casualty  reports;  field 
medical  card;  retirement  points; 
deferment;  pre-induction  processing 
and  commissioning  data;  transcripts  of 
military  records;  survivor  benefit  plans; 
efficiency  reports;  records  of 
proceedings,  10  U.S.C.  815  and 
appellate  actions;  determination  of 
moral  eligibility;  waiver  of 
disqualifications;  temporary  disability 
record;  change  of  name;  statements  of 
enlistment;  retired  benefits;  application 
for  review  by  physical  evaluation  board; 
birth  certificate;  citizenship  statements 
and  status;  educational  transcripts; 
ffight  status  board  reviews;  efficiency 
appeals;  promotion/reduction/ 
recommendations  approvals/ 
declinations  aimoiuicements/ 
notifications  and  reconsiderations; 
notification  to  deferred  officers  and 
promotion  passover  notifications; 
absence  without  leave  and  desertion 
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records:  FBI  rep  arts;  Social  Security 


Administration 


correspondence; 


miscellaneous  c  airespondence, 
documents,  and  orders  relating  to 
military  service  including  information 
pertaining  to  de  pendents,  inter  or 
intraservice  deti  ils,  determinations, 
reliefs;  pay  entillements,  releases, 
transfers;  and  ol  ler  relevant  documents. 

AUTHORrrY  FOR  MA  NTENANCE  OF  THE  SYSTEM: 


5  U.S.C.  301. 
Regulations,  10 


Departmental 
J.S.C.  3013,  Secretary 
of  the  Army;  Ar  ny  Regulation  600-8- 
104,  Military  Pesonnel  Information 
Management/Re  cords;  and  E.O.  9397 
(SSN), 


PURPOSE(S): 

These  records 
maintained  to 
Army  National 
effectively;  document 
military  service 
the  rights  of  the 


are  created  and 

the  member's 
$uard  service 

the  member's 
listory;  and.  safeguard 
member  and  the  Armv. 


ROUTINE  USES  OF 
SYSTEM,  INCLUDING 
THE  PURPOSES  OF 


Pii 


RECORDS  MAINTAINED  IN  THE 
CATEGORIES  OF  USERS  AND 
^CH  USES: 

those  disclosures 
ted  under  5  U.S.C. 
vacy  Act,  these  records 
contained  therein  may 
losed  outside  the 
use  pursuant  to  5 
as  follows: 
Departjnent  of  State  to  issue 
document  persona- 
attache  assignments, 
administration  of  personnel 
brming  duty  with  the 


c  iscl 


pe  fi 


Slate. 


funit 


In  addition  to 
generally  permi 
552a(b)ofthe 
or  information 
specifically  be 
DoD  as  a  routin* 
U.S.C.  552a(b){3 

To  the 
passport/visa:  tc 
non-grata  status 
and  related 
assigned  and 
Department  of 

To  the  Departjnent 
fingerprint  card 
intelligence 

To  the  Departtient 
accomplish  actions 
Federal  Employ 

To  the  Departjnent 
Human  Services 
authorized  by 
functions  authorized 
1079. 

To  the  Atomic 
accomplish 
Nuclear  Accideii 
Officer  function 

To  the  Ameri(ian 
accomplish  coo 
service  function^ 
programs  and 
support  and  not 

■Po  the  Federa 
obtain  flight  cerii 

To  the  U.S.  Fc 
accomplish  pos 

To  the  Departjnent 
to  provide  infon  nat 
benefits,  pensio:  is 


of  Justice  to  file 
;  to  perform 


ion. 

of  Labor  to 

required  under 

I  (es  Compensation  Act. 

of  Health  and 
to  provide  services 
medical  and  health 

bv  10  U.S.C.  1074- 


Energy  Commission  to 

incident  to 
t/Incident  Control 


reqi  irements 


Red  Cross  to 
1  dination  and  complete 
including  blood  donor 
eijiergency  investigative 
fi  cations. 

Aviation  Agency  to 
ification  and  licenses, 
stal  Service  to 
1  service  authorization, 
of  Veterans  Affairs 
ion  relating  to 
in-service  loans. 


insurance,  and  appropriate  hospital 
support. 

To  the  Bureau  of  Immigration  and 
Naturalization  to  comply  with  statutes 
relating  to  in-service  alien  registration, 
and  annual  residence  information. 

To  the  Office  of  the  President  of  the 
United  States  of  America:  To  exchange 
required  information  relating  to  White 
House  Fellows,  regular  Army 
promotions,  aides,  and  related  sufJport 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  made,  and  harbor 
master  for  duty  as  Transportation  Corps 
warrant  officer. 

To  each  state  and  U.S.  possession  to 
support  state  bonus  applications;  to 
fulfill  income  tax  requirements 
appropriate  to  the  service  member's 
home  of  record;  to  record  name  changes 
in  state  bureaus  of  vital  statistics;  and 
for  National  Guard  Affairs. 

To  civilian  educational,  and  training 
institutions  to  accomplish  student 
registration,  tuition  support.  Graduate 
Record  Examination  tests  requirements, 
and  related  school  requirements 
incident  to  in-service  education 
programs  in  compliance  with  10  U.S.C, 
Chapters  102  and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Security 
Numbers;  to  transmit  Federal  Insurance 
Compensation  Act  deductions  made 
from  in-service  members'  wages. 

To  the  Department  of  Transportation 
to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
and  Army  National  Guard  when  service 
members  perform  duty  with  the  U.S. 
Coast  Guard  elements  or  training 
activities. 

To  Civil  Authorities  for  Compliance 
with  10  U.S.C.  814. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  a.ssisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  take  precedence  over  the  Privacy 
Act  of  1974,  in  regard  to  accessibility  of  such 
records  except  to  the  individual  to  whom  the 
record  pertains.  Blanket  Routine  Uses  do  not 
apply  to  these  records. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Microfiche  are  stored  on  (PERMS/ 
ODI)  Personnel  Electronic  Record 
Management  System/Optical  Digital 
Imagery.  Temporary  files  purged  and 
scanned  on  ODL,  selected  data 
automated  for  management  purposes  on 
disks,  and  (COM)  Computer  Output 
Microfiche. 

RETRIEVABILtTY: 

By  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  accessible  only  to  authorized 
personnel;  automated  media  protected 
by  authorized  password  system  for 
access  terminals,  controlled  access  to 
operation  rooms,  and  controlled  output 
distribution. 

RETENTKJN  AND  DISPOSAL: 

Microfiche  and  paper  records  are 
permanent:  retained  in  active  file  until 
termination  of  service  following  which 
they  are  retired  to  the  custody  of  the 
Commander,  U.S.  Army  Reserve 
Personnel  Command,  One  Reserve  Way, 
St.  Louis,  MO  63132-5200. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Guard  Bureau,  Army 
National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-C,  111  South  George 
Mason  Drive,  Arlington,  VA  22204- 
1382. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  National 
Guard  Bureau,  Army  National  Guard 
Readiness  Center,  ATTN:  NGB-ARP-C, 
11  South  George  Mason  Drive, 
Arlington,  VA  22204-1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  National  Guard  Bureau, 
Army  National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-C,  111  South  George 
Mason  Drive,  Arlington,  VA  22204- 
1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification  number,  current  or  former 
military  status,  current  home  address, 
and  signature. 
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CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
and  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  information 
furnished  relates  to  the  Service 
member's  status. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-1310  Filed  1-19-00:  8:45  am] 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  to  Alter  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

The  routine  uses  being  added  permit 
the  disclosure  of  records  to  THE  ARMY 
LAWYER,  a  monthly  publication  for 
Army  lawyers,  and  to  interested 
complainants  to  inform  them  of  the 
disposition  of  professional  misconduct 
allegations. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  22,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer, 
Records  Management  Division,  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 


submitted  on  January  5,  2000  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  )anuary  3,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0027-1k  DA  J  A 

SVSTEM  NAME: 

Judge  Advocate  General  Professional 
Conduct  Files  (January  12, 1993,  58  FR 
3936). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  location:  Department  of  the 
Army  Standards  of  Conduct  Office, 
ATTN:  DAJA-SC  lOdi  Floor,  Rossyln 
Plaza  North,  1777  North  Kent  Street, 
Rosslyn,  VA  22209-2194. 

Secondary  locations:  Offices  of  the 
Judge  Advocate  General  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "Judge 
Advocates,  civilian  attorneys  of  the 
Judge  Advocate  Legal  Service,  and 
civilian  attorneys  subject  to  the 
disciplinary  authority  of  the  Judge 
Advocate  General  who  have  been  the 
subject  of  a  complaint  related  to  their 
impairment,  professional  conduct  or 
mismanagement  or  when  a  court  has 
convicted,  diverted,  or  sanctioned  the 
attorney,  or  has  found  contempt  or  an 
ethics  violation,  or  the  attorney  has  been 
disciplined  elsewhere.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Records  include,  but  are  not  limited  to, 
complaints  with  substantiating 
documents,  tasking  memoranda, 
preliminary  screening  inquiry  (PSI) 
reports  and  mismanagement  inquiry 
reports  (containing  sensitive  personal 
information,  witness  statements,  and 
inquiry  officer's  findings  and 
recommendations),  supervisory  Judge 
Advocate  recommendations  and  actions. 


staff  memoranda  to  Judge  Advocate 
General's  Corps  leadership.  Professional 
Responsibility  Committee  opinions, 
memoranda  related  to  disciplinary 
actions,  responses  from  subjects,  and 
correspondence  with  Governmental 
agencies  and  professional  licensing 
authorities.' 

PURPOSE(S): 

Delete  entry  and  replace  with  To 
assist  the  Judge  Advocate  General  in  the 
evaluation,  management, 
administration,  and  regulation  of  the 
delivery  of  legal  services  by  offices  and 
personnel  under  his  jurisdiction;  and  to 
record  the  disposition  of  ethics  and 
mismanagement  complaints,  and 
document  corrective  action  taken.' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph  and  replace 
with  'Information  concerning 
substantiated  misconduct  may  be 
released  to  professional  licensing 
authorities  {e.g.  state  and  federal 
disciplinary  agencies): 

To  current  and  potential 
governmental  employers  during 
authorized  background  checks  to  assist 
their  efforts  to  protect  the  public  by 
maintaining  the  integrity  of  the  legal 
profession; 

To  'The  Army  Lawyer',  a  monthly 
publication  for  Army  lawyers,  for 
publication  when  directed  by  the  Judge 
Advocate  General  or  the  Assistant  Judge 
Advocate  General;  and 

To  directly  interested  complainants  to 
inform  them  of  the  disposition  of 
professional  misconduct  allegations.' 


A0027-1k  DAJA 
SYSTEM  NAME: 

Judge  Advocate  General  Professional 
Conduct  Files. 

SYSTEM  LOCATION: 

Primary  location:  Department  of  the 
Army  Standards  of  Conduct  Office, 
ATTN:  DAJA-SC  10th  Floor,  Rosslyn 
Plaza  North,  1777  North  Kent  Street, 
Rosslyn,  VA  22209-2194. 

Secondary  locations:  Offices  of  the 
Judge  Advocate  General  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Judge  Advocates,  civilian  attorneys  of 
the  Judge  Advocate  Legal  Service,  and 
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civilian  attornel's  subject  to  the 

hority  of  the  Judge 
Gene  al  who  have  been  the 
iplaint  related  to  their 
pr  )fessional  conduct  or 
or  when  a  court  has 
erted,  or  sanctioned  the 
found  contempt  or  an 
,  or  the  attorney  has  been 
5(  where. 


disciplinary  au 
Advocate 
subject  of  a  cor  i 
impairment 
mismanagemei^ 
convicted,  div 
attorney,  or  has 
ethics  violation, 
disciplined  els 


CATEGORIES  OF  R(  CORDS  IN  THE  SYSTEM: 

h  de 


ivit 


actions, 
correspondenc 
agencies  and 
authorities. 


e.  but  are  not  limited 
th  substantiating 
memoranda, 
inquiry  (PSI) 
« management  inquiry 
r  ing  sensitive  personal 
witness  statements,  and 

findings  and 
idns),  supervisory  Judge 
reconimendations  and  actions, 
to  Judge  Advocate 
leadership.  Professional 
I  "ommittee  opinions, 
to  disciplinary 
from  subjects  and 
with  Goverrtmental 
pi  ofessional  licensing 


Records  inc 
to.  complaints 
documents,  tasking 
preliminary  scr  jening 
reports  and  mi« 
reports  (contai 
information 
inquiry  officer 
recommendati 
Advocate 
staff  memorancja 
General's  Corp: 
Responsibility 
memoranda  rel  ited 
respon  tes 


AUTHORrrv  FOR 

lOU.S.C.  30 
10  U.S.C.  3037 
Courts-Martial, 
690-300.  Emplj) 
Personnel); 
Judge  Advocat( 


PURPOSE(S): 

To  assist  the 
in  the  evaluation 
administration 
delivery  of  le 
personnel  un 
record  the  dis 
complains  and 
violations  and 


3gal 
id(  r 


ROUTINE  USES  OF 
SYSTEM,  INCLUDINti 
THE  PURPOSES  OF 


til 


In  addition 
generally 
552a{b)'ofthe 
of  information 
specifically  be 
DoD  as  a  routiile 
U.S.C,  522a(b) 

Information 
misconduct  m4v 
professional 
state  and  federal 

To  current  a 


governmenta 
authorized 
their  efforts  to 
maintaining 
profession; 


th; 
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MAINTENANCE  OF  THE  SYSTEM: 

3.  Secretary  of  the  Army; 

RCM  109,  Manual  for 
1995;  Army  Regulation 
yment  (Civilian 

Regulation  27-1. 
Legal  Service. 


udge  Advocate  General 

management, 
and  regulation  of  the 
services  by  offices  and 
his  jurisdiction;  and  to 
pDsition  of  ethics 
to  document  ethics 
;orrective  action  taken.  " 


RECORDS  MAINTAINED  IN  THE 
CATEGORIES  OF  USERS  AND 
SUCH  USES: 


those  disclosures 
perm  tted  under  5  U.S.C. 

I  rivacy  Act.  these  records 
contained  therein  may 
disclosed  outside  the 

use  pursuant  to  5 
3)  as  follows: 
:oncerning  substantiated 
be  released  to 
i(|ensing  authorities  [e.g., 
disciplinary  agencies); 
id  potential 
( mployers  during 
bac  iground  checks  to  assist 
jrotect  the  public  by 
integrity  of  the  legal 


To  'The  Army  Lawyer',  a  monthly 
publication  for  Army  lawyers,  for 
publication  when  directed  by  the  Judge 
Advocate  General  or  the  Assistant  Judge 
Advocate  General;  and 

To  directly  interested  complainants  to 
inform  them  of  the  disposition  of 
professional  misconduct  allegations. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Papers  records  in  file  folders  and  on 
computers. 

retrievability: 
By  subject's  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
offices  and/or  in  locked  file  cabinets  in 
secured  building  or  on  military 
installations  protected  by  police  patrols. 
All  information  is  maintained  in 
secured  areas  accessible  only  to 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
official  duties.  Computer  stored 
information  is  password  protected. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Department  of  the  Army 
Standards  of  Conduct  Office,  ATTN: 
DAJA-SC.  10th  Floor,  Rosslyn  Plaza 
North,  1777  North  Kent  Street,  Rosslyn, 
VA  22209-2194. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquires  to  the 
Department  of  the  Army  Standards  of 
Conduct  Office,  ATTN:  DAJA-SC,  10th 
Floor.  Rosslvn  Plaza  North.  1777  North 
Kent  Street.Rosslyn,  VA  22209-2194. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Department  of 
the  Army  Standards  of  Conduct  Office, 
ATTN:  DAJA-SC,  10th  Floor,  Rosslyn 
Plaza  North,  1777  North  Kent  Street, 
Rosslyn.  VA  22209-2194. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 


are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from 
individuals  and  from  federal,  state,  and 
local  authorities  [e.g.,  preliminary 
screening  report,  other  Army  records, 
state  bar  records,  law  enforcement 
records,  educational  institution  records, 
etc.). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  00-1311  Filed  1-19-00;  8:45  amj 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Alter  Systems  of 
Records. 

summary:  The  Department  of  the  Army 
is  altering  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  22,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer. 
Records  Management  Program  Division, 
U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  January  5,  2000  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  February  8, 
1996  (February  20,  1996,  61  FR  6427). 
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Dated:  January  13,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A021&-50  CE 

SYSTEM  NAME: 

Army  Housing  Operations 
Management  System  (February  22, 1993, 
58  FR  10002). 

changes: 


SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'A0210- 
50DAIM'. 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Directorate  of 
Facilities  and  Housing,  ATTN:  DAIM- 
FDH,  7701  Telegraph  Road,  Alexandria, 
VA  22315-3800. 

Secondary  location:  Offices  of 
Facilities  and  Housing  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities.  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Replace  'hand  receipts'  with 
'inventory  listing'. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army;  DoD 
Directive  4165.63,  DoD  Housing;  Army 
Regulation  210-50,  Housing 
Management;  and  E.O.  9397  (SSN).' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  the 
Department  of  Housing  and  Urban 
Development  to  resolve  and/or 
adjudicate  matters  falling  within  their 
jurisdiction.' 


STORAGE: 
Delete  'cards'  from  entry. 

retrievability: 

Delete  entry  and  replace  with  'By 
individual's  surname  and/or  Social 
Security  Number.' 

***** 

A0210-50  DAIM 
SYSTEM  NAME: 

Army  Housing  Operations 
Management  System  (HOMS). 


SYSTEM  LOCATION: 

Office  of  the  Assistant  Chief  of  Staff 
for  Installation  Management,  Directorate 
of  Facilities  and  Housing,  ATTN: 
DAIM-FDH,  7701  Telegraph  Road, 
Alexandria,  VA  22315-3800. 

Secondary  location:  Offices  of 
Facilities  and  Housing  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities.  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  on/off  post  housing 
containing  name,  service/Social 
Security  Number,  rank/grade  and  date, 
service  data,  organization  of  assignment, 
home  address  and  telephone  number; 
locator  data;  appropriate  travel  orders; 
records  reflecting  housing  availability/ 
assignment/termination;  housing 
financial  records;  referral  services; 
property  inventories,  inventory  listing, 
and  issue  slips;  cost  control,  job  orders; 
survey  data;  reports  of  liaison  with  real 
estate  boards,  realtors,  brokers  and  other 
Government  agencies;  other 
management  reports  regarding  the  Army 
housing  system,  complaints  and 
investigations;  and  similar  relevant 
documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
DoD  Directive  4165.63,  DoD  Housing; 
Army  Regulation  210-50,  Housing 
Management;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  information  relating  to  the 
management,  operation,  and  control  of 
the  Army  housing  program;  to  provide 
necessary  housing  for  military 
personnel,  their  dependents,  and 
qualified  civilian  employees;  to 
determine  housing  adequacy/suitability; 
to  document  cost  data  for  alterations/ 
repair  of  units;  to  establish  rental  rates; 
to  provide  guidance  and  referral  service; 
to  reflect  liaison  with  real  estate  boards, 
brokers,  and  other  Government 
agencies;  to  render  reports;  to 
investigate  complaints  and  related 
matters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Housing  and 
Urban  Development  to  resolve  and/or 


adjudicate  matters  falling  within  their 
jurisdiction. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  tapes,  discs, 
and  printouts. 

retrievabiuty: 

By  individual's  surname  and/or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  orUy  to  authorized  persons 
having  official  need  therefor,  housed  in 
buildings  protected  by  security  guards 
or  locked  when  not  in  use.  Information 
in  automated  media  is  further  protected 
by  physical  secmity  devices;  access  to 
or  update  of  information  in  the  system 
is  protected  through  a  system  of 
passwords,  thereby  preserving  integrity 
of  data. 

RETENTION  AND  DISPOSAL: 

Installation  troop  housing  files  are 
destroyed  after  3  years;  installation 
housing  project  tenancy  files  are 
destroyed  3  years  after  termination  of 
quarters  occupancy;  family  housing  cost 
controls  are  destroyed  1 1  years  after  last 
entry;  family  housing  leasing  files  are 
destroyed  3  years  after  lease  terminates, 
is  canceled,  lapses,  or  after  any 
litigation  is  concluded;  family  housing 
rental  rates  are  destroyed  after  10  years; 
housing  referral  services  are  destroyed 
after  5  years;  off-post  rental  housing 
reports  are  destroyed  after  2  years;  off- 
post  housing  complaints  and 
investigations  are  destroyed  5  years  after 
completion  at  office  having  Army-wide 
responsibility,  and  at  other  offices; 
complaint  and  investigation  records  are 
destroyed  2  years  after  completion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Army  Housing  Automation, 
Office  of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Directorate  of 
Facilities  and  Housing,  ATTN:  DAIM- 
FDH,  600  Army  Pentagon,  Washington, 
DC  20310-0600. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Directorate  of  Public  Works,  Chief  of 
Housing  Division  at  appropriate 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
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Army's  compila 
records  notices 


RECORD  ACCESS 
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inquiries  to  the 
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Individual  she 
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CONTESTING  RECOH  3 
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ion  of  systems  of 


uld  provide  his/her 
last  assignment 


PROCEDURES: 

es  for  accessing 
contesting  contents  and 

agency  determinations 
Army  Regulation  340- 
505;  or  may  be  obtained 
manager. 


c4tegories: 

idual,  his/her 
tenants/landlords 
activities,  financial 

previous  employers/ 


exemptions  CLAIMiD  FOR  THE  SYSTEM: 

None. 
A0215-3  DAPE 
SYSTEM  NAME: 

NAF  Personnel  Records  (February  22, 
1993,58FR100P2). 

CHANGES: 


SYSTEM  IDENTIFIER 

Delete  entrv  a  id  replace  with 
"A0215-3  SAM  V 


AUTHORITY  FOR  MAft4TENANCE 

Delete  entry  a  id 
U.S.C.  301,  Depjirtmental 
lOU.S.C.  3013, 
E.O.  9397  (SSN 
215-3,  NonappiJD 
Related  Activities 
and  Procedures 


ROUTINE  USES  OF 
SYSTEM,  INCLUDING 
THE  PURPOSES  OF 

Second 
Employment 
and  delete 
Management 
'General 
"General 


Servic  js 


storage: 

Add  to  Entry 
media." 


OF  the  system: 
replace  with  "5 

Regulations; 
secretary  of  the  Army; 
and  Army  Regulation 
priated  Funds  and 
Personnel  Policies 


rpCORDS  MAINTAINED  IN  THE 
CATEGORIES  OF  USERS  AND 
',  iUCH  USES: 

parag  aph,  add  "Equal 

Ojportunity  Commission" 
Office  of  Personnel 

Department  of  Justice", 
Accounting  Office",  and 
Administration". 


"and  electronic  storage 


retrievability: 

Delete  entry  and  replace  with  "Paper 
records  are  retrieved  by  surname  and 
electronic  retrieval  is  both  surname  and 
Social  Security  Number." 


A0215-3  DAPE 
SYSTEM  NAME: 

NAF  Personnel  Records. 

SYSTEM  LOCATION: 

Civilian  Personnel  Offices  and  at 
Army  installations;  National  Personnel 
Records  Center,  (Civilian).  Ill 
Winnebago  Street,  St.  Louis,  MO  63118- 
4199.  Where  duplicates  of  these  records 
are  stored  in  a  manager's  employment 
file,  e.g.,  an  administrative  office  closer 
to  where  the  employee  actually  works, 
this  notice  applies. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  applied  for 
employment  with,  are  employed  by,  or 
were  employed  by  nonappropriated 
fund  (NAF)  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  employment,   . 
documents  relating  to  testings,  ratings, 
qualifications,  prior  employment, 
appointment,  suitability,  security, 
retirement,  group  insurance,  medical 
certificates;  performance  evaluations; 
job  descriptions;  training  and  career 
development  records;  awards  and 
commendations  data,  tax  withholding 
authorizations;  documents  relating  to 
injury  and  death  compensation, 
unemployment  compensation,  travel 
and  transportation.  Business  Based 
Action  (BBA),  adverse  actions,  conflict- 
of-interest  and/or  conduct,  and  similar 
relevant  matters. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013,  Secretary 
of  the  Army;  E.O.  9397  (SSN);  and  Army 
Regulation  215-3,  Nonappropriated 
Funds  and  Related  Activities  Personnel 
Policies  and  Procedures. 

PURPOSE(S): 

These  records  are  maintained  to  carry 
out  a  personnel  management  program 
for  Department  of  the  Army  non- 
appropriated fund  instrumentalities. 
Records  are  used  to  recruit,  appoint, 
assign,  pay,  evaluate,  recognize, 
discipline,  train  and  develop,  and 
separate  individuals;  to  administer 
employee  benefits;  and  to  conduct 
labor-management  relations,  employee- 
management  relations,  and 
responsibilities  inheret  in  managerial 
and  supervisory  functions. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
appropriate  Federal  agencies,  such  as 
the  Department  of  Labor  and  the  Equal 
Employment  Opportunity  Commission, 
to  resolve  and/or  adjudicate  matters 
falling  within  their  jurisdiction. 

Records  may  edso  be  disclosed  to 
labor  organizations  in  response  to 
requests  for  names  of  employees  and 
identifying  information. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  kardex 
files,  and  electronic  storage  media. 

RETRIEVABILmr: 

Paper  records  are  retrieved  by 
surname  and  electronic  retrieval  is  both 
surname  and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
restricted  to  authorized  persons  having 
official  need  therefor;  all  information  is 
regarded  as  if  it  were  marked  'For 
Official  Use  Only'. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent;  after 
employee  separates  records  are  retired 
to  the  National  Personnel  Records 
Center  (Civilian),  111  Winnebago  Street, 
St.  Louis,  MO  63118-4199  within  30 
days.  Copies  of  these  records 
maintained  in  an  administrative  office 
or  by  the  supervisor  are  retained  until 
the  employee  transfers  or  separates; 
destroyed  30  days  later. 

SYSTEM  MANAGERS(S)  AND  ADDRESS: 

Office  of  the  Assistant  Secretary  of.the 
Army,  Manpower  and  Reserve  Affairs, 
200  Stovall  Street,  Alexandria,  VA 
22332-0300. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
Civilian  Personnel  Officer;  former 
nonappropriated  fund  employees 
should  write  to  the  National  Personnel 
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Records  Center  (Civilian)  111 
Winnebago  Street,  St.  Louis,  Mo  63118- 
4199. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  a  specific  description  of  the 
information/records  sought,  and  any 
identifying  numbers  such  as  Social 
Seciuity  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  local  Civilian  Personnel 
Officer;  former  nonappropriated  fund 
employees  should  write  to  the  National 
'Personnel  Records  Center  (Civilian)  111 
Winnebago  Street,  St.  Louis,  MO  63118- 
4199. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  a  specific  description  of  the 
information/records  sought,  and  any 
identifying  numbers  such  as  Social 
Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  applicant;  statements  or 
correspondence  from  persons  having 
knowledge  of  the  individual;  official 
records;  actions  affecting  individual's 
employment  and/or  pay. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-1312  Filed  1-19-00;  8:45  am) 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

summary:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
adds  a  routine  use  to  the  system  of 
records  notice  to  permit  the  disclosure 
of  information  to  the  Internal  Revenue 
Service  to  report  taxable  earnings  and 
taxes  withheld  and  other  taxable  data. 


DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  22,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer, 
Records  Management  Program  Division, 
U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  5,  2000  to  the 
House  Conunittee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20,  1996,  61 
FR  6427).  *  , 

Dated:  January  13,  2000. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0037-104-3  USMA 

SYSTEM  NAME: 

USMA  Cadet  Account  System 
(February  22,  1993,  58  FR  10002). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  3013,  Secretary  of  Army;  10 
U.S.C.  4340  and  4350;  Title  7  of  the 
General  Accounting  Office  Policy  and 
Procedures  Manual  for  Guidance  of 
Federal  Agencies;  and  E.O.  9397  (SSN)". 

PURPOSE(S): 

Delete  second  paragraph. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  to  entry  "To  the 
Internal  Revenue  Service  to  report 
taxable  earnings  and  taxes  withheld  and 
other  taxable  data." 


safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  office  areas 
which  are  secured  and  accessible  only 
to  personnel  who  have  need  therefor  in 
the  performance  of  official  duties.  User 
ID  and  password  protect  automated 
system.  The  physical  system  is 
accessible  only  to  authorized 
personnel." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Financial  statements  and  schedules, 
both  fiche  and  automated  data,  will  be 
retained  for  a  period  of  at  least  6  years 
and  3  months.  This  information  is  not 
archived  but  destroyed  by  shedding/ 
erasure." 


A0037-104-3  USMA 
SYSTEM  NAME: 

USMA  Cadet  Account  System. 

SYSTEM  LOCATION: 

U.S.  Military  Academy,  West  Point, 
NY  10996-1783. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  U.S.  Corps  of  Cadets, 
U.S.  Military  Academy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Monthly  deposit  listings  of  Corps  of 
Cadets  members  showing  entitlements 
and  activities  pertaining  to  funds  held 
in  trust  by  the  USMA  Treasurer. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  Army;  10 
U.S.C.  4340  and  4350;  Title  7  of  the 
General  Accounting  Office  Policy  and 
Procedures  Manual  for  Guidance  of 
Federal  Agencies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  compute  debits  and  credits  posted 
against  cadet  account  balances.  Debits 
include  charges  to  the  cadet  account  for 
uniforms,  textbooks,  computers  and 
related  supplies,  academic  supplies, 
various  fees,  etc.;  credits  include 
advance  pay,  monthly  deposits  from 
payroll,  scholarships,  initial  deposits, 
interest  accumulateH  on  cadet  account 
balances,  and  individual  deposits.  All 
funds  are  held  in  trust  by  the  Treasurer, 
USMA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552afb)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


3220 


To  the  Interna 
report  taxable  ea  rnings 
withheld  and  otler 

The  "Blanket 
at  the  beginning 
compilation  of 
notices  also  app 


Revenue  Service  to 
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taxable  data. 
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of  the  Army's 
s  ^stems  of  records 
y  to  this  system. 


DtSCLOSURE  TO  COHSUMER  REPORTING 
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Disclosures 
552a(b){12)  may 
system  to 
as  defined  in  the 
Act  (15  U.S.C.  1 
Claims  Collect 
3701(a)(3)).  The 
disclosure  is  to  i 
outstanding 
government;  typ 
incentive  for 
delinquent 
making  these 
records. 

The  disclosure 
information 
identity  of  the  i 
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identification 
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history  of  the  ch 
program  under 
for  the  sole 
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consu  mer 
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:  deb  s 


del  t 
Fade  al 
de  )t 


to  5  U.S.C. 
je  made  ft"om  this 

reporting  agencies' 
Fair  Credit  Reporting 
I  i81a(f))  or  the  Federal 

Act  of  1966  (31  U.S.C. 
Durpose  of  this 
id  in  the  collection  of 
owed  to  the  Federal 
cally  to  provide  an 
ors  to  repay 

government  debts  by 
s  part  of  their  credit 


neci  issary 


\rhi 


purp  ose 


consumer 
commercial 


RECOf»OS 


POLICIES  AND 
RETRIEVING 
DISPOSING  OF 

STORAGE: 

Electronically 
microfiche 


retrievabiuty: 
By  Cadet's 
or  Social  Securifv 


SAFEGUARDS: 

Records  are 
which  are  securf 
to  personnel  w 
the  performance 
ID  and  passwon 
system.  The 
accessible  onlv 


phjs 
o 


retention  AND  DISPOSAL 

Financial  statements 
both  fiche  and 
retained  for  a 
and  3  months 
archived  but  destroyed 
erasure. 


SYSTEM  MANAGER(!  ) 

Superintende  it 
Academy,  ATTlfj 
West  Point,  NY 
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is  limited  to 

to  establish  the 
r  dividual,  including 
taxpayer 
niimber  (Social  Security 
ount,  status,  and 
im;  and  the  agency  or 
ich  the  claim  arose 
of  allowing  the 
reporftng  agency  to  prepare  a 
credit  report. 


PRAC  ICES  FOR  STORING, 
ACCESSING,  RETAINING,  AND 
IN  THE  SYSTEM: 


on  computers  and 


ac(Jount  number,  surname 
Number. 


ma 


h3 


intained  in  office  areas 
d  and  accessible  only 

have  need  therefor  in 
of  official  duties.  User 
protect  automated 
ical  system  is 

authorized  personnel. 


5  and  .schedules. 

alitomated  data,  will  be 

of  at  least  6  years 

is  information  is  not 

by  shedding/ 


p(  riod 
Ih 


AND  ADDRESS: 

,  U.S.  Military 
USMA  Treasurer, 
10996-1783. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Superintendent.  U.S.  Military  Academy, 
ATTN:  USMA  Treasurer,  West  Point, 
NY  10996-1783. 

Individual  should  provide  full  name, 
cadet  account  number.  Social  Security 
Number,  graduating  class  year,  current 
address  and  telephone  number,  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Superintendent,  U.S. 
Military  Academy,  ATTN:  USMA 
Treasurer,  West  Point,  NY  10996-1783. 

Individual  should  provide  full  name, 
cadet  account  number.  Social  Security 
Number,  graduating  class  year,  current 
address  and  telephone  number,  and . 
signature. 

Personal  visits  may  be  made  to  the 
Treasurer,  U.S.  Military  Academy; 
individual  must  provide  acceptable 
identification  such  as  valid  driver's 
license  and  information  that  can  be 
verified  with  his/her  payroll. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Department  of 
Army,  Department  of  the  Treasurer, 
financial  institutions  and  insurance 
companies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-1314  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  5001 -10-F 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  add  a  system  of 

records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  an  exempt  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 


The  exemption  is  required  for  S500.30 
CAAS,  entitled  "DLA  Incident 
Investigation/Police  Inquiry  Files"  to 
protect  from  release  investigatory 
material  compiled  for  law  enforcement 
purposes,  and  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information 

DATES:  This  action  will  be  effective 
without  further  notice  on  February  22, 
2000,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency.  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  5,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427'). 

Dated:  January  13,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S500.30  CAAS 

SYSTEM  NAME: 

Incident  Investigation/Police  Inquiry 
Files. 

SYSTEM  LOCATION: 

Office  of  the  Staff  Director,  Command 
Securitv,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAS,  8725 
John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221,  and  the 
Security  Offices  of  the  Defense  Logistics 
Agency  Primary  Level  Field  Activities 
(DLA  PLFAs).  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA's 
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compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  the  subject 
of  a  non-criminal  investigation  or  police 
inquiry  into  incidents  occurring  on 
DLA-controlled  facilities  or 
installations.  The  system  also  covers 
incidents  at  other  locations  that  involve 
individuals  assigned  to  or  employed  by 
DLA  or  employed  by  agencies  that 
receive  seciu-ity  and  police  force 
services  from  DLA. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  contain  case  number,  name  of 
subject.  Social  Seciuity  Niunber, 
address,  telephone  number,  and  details 
of  the  incident  or  inquiry;  the 
investigative  report  containing  details  of 
the  investigation,  relevant  facts 
discovered,  information  received  from 
sources  and  witnesses,  the  investigator's 
findings,  conclusions,  and 
recommendations;  and  case  disposition 
details. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  303(b),  Oath  to 
Witnesses;  10  U.S.C.  133,  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  record  information  related  to 
investigations  of  or  inquiries  into 
incidents  under  DLA  jm-isdiction. 

The  records  are  also  used  to  make 
decisions  with  respect  to  disciplinary 
action;  to  bar  individuals  from  entry  to 
DLA  facilities  or  installations;  to 
evaluate  the  adequacy  of  existing 
physical  security  safeguards;  and  to 
perform  similar  functions  with  respect 
to  maintaining  a  secure  workplace. 

Statistical  data,  with  all  personal  data 
removed,  may  be  provided  to  other 
offices  for  purposes  or  reporting, 
planning,  training,  vulnerability 
assessment,  awareness,  and  similar 
administration  endeavors.  Complaints 
appearing  to  involve  criminal 
wrongdoing  are  referred  to  the 
appropriate  criminal  investigative 
organization  for  investigation  and 
disposition. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 


To  Federal,  state,  and  local  agencies 
that  administer  programs  or  employ 
individuals  involved  in  an  incident  or 
inquiry. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  a 
combination  of  paper  and  automated 
form. 

RETRIEVABIUTY: 

Record  are  retrieved  by  name  of 
subject,  subject  matter,  and  by  case 
niunber. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
assessable  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  protected 
with  access  restricted  to  authorized 
users.  ' 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  5  years  after 
date  of  last  action;  incidents  involving 
terrorist  threats  are  destroyed  7  years 
after  the  incident  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director,  Command  Seciuity, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAS,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  cont£uns 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Individuals  are  required  to  provide 
name,  Social  Security  Number, 
employing  activity  name  and  address, 
and,  if  known,  place  of  investigation.  In 
addition,  individuals  must  provide 
either  a  notarized  signature  or  a  signed 
and  dated  unsworn  declaration  (in 
accordance  with  28  U.S.C.  1746)  stating 
under  penalty  of  perjury  under  U.S.  law 
that  the  information  contained  in  the 
request,  including  their  identity,  is  true 
and  correct. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  the  Privacy  Act 


Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Individuals  are  required  to  provide 
name,  Social  Security  Number, 
employing  activity  name  and  address, 
emd,  if  known,  place  of  investigation.  In 
addition,  individuals  must  provide 
either  a  notarized  signature  or  a  signed 
and  dated  unsworn  declaration  (in 
accordance  with  28  U.S.C.  1746)  stating 
uAder  penalty  of  perjury  that  the 
•information  contained  in  the  request  for 
access,  including  their  identity,  is  true 
and  correct. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21,32 
CFR  part  323,  or  may  be  obtained  from 
the  Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the  record 
subject,  victims,  witnesses,  and 
investigators. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k){5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  533(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  323.  For  additional 
information  contact  the  Privacv  Act 
Officer,  DLA,  ATTN:  CAAR.  8725  John 
J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221. 

[FR  Doc.  1313  Filed  1-19-O0;  8:45  am] 
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DEPARTMENT  C  F  DEFENSE 

Defense  Logistids  Agency 

Privacy  Act  of  1f74;  Systems  of 
Records 


agency:  Defense 

DOD. 

ACTION:  Notice  tc 

records. 


pv  rpose I 
lo:ati 


Logistics  Agency, 
alter  systems  of 


Di  ifense  Logistics  Agency 
a  system  of  records 
inve  ntory  of  record  systems 
Prii'acy  Act  of  1974  (5 
i  mended.  The  notice  is 
f  xpand  the  categories  of 
maintained,  and  a  routine 
to  allow  disclosure 
the  Department  of 
of  asset 
ion,  and  recovery; 
on  and  naturalization 
purposes, 
will  be  effective 
dotice  on  February  22, 
comments  are  received  that 
contrary 

comments  to  the 
Headquarters, 
Agency,  ATTN: 
J.  Kingman  Road, 
Belvoir,  VA  22060- 


SUMMARY:  The 
proposes  to  alter 
notice  in  its 
subject  to  the 
U.S.C.  552a),  as 
being  altered  to 
records  being 
use  is  being  add(  d 
of  information  tc 
Justice  for  the 
identification, 
and  for  immigrat  i 
record  verificatic  n 
DATES:  This  actijn 
without  further 
2000,  unless 
would  result  in 
determination. 
ADDRESSES:  Senc 
Privacy  Act  Offi(  er 
Defense  Logistic  i 
CAAR,  8725  Johi  i 
Suite  2533,  Fort 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (;  03)  767-6183. 
SUPPLEMENTARY  I  NFORMATION:  The 
Defense  Logistic  ;  Agency  notices  for 
systems  of  recon  Is  subject  to  the  Privacy 
Act  of  1974  (5  U  S.C.  552a),  as  amended, 
have  been  publii  bed  in  the  Federal 
Register  and  are  [available  from  the 
address  above. 

The  proposed  bystem  report,  as 
required  by  5  U.  >!c.  552a(r)  of  the 
Privacy  Act  of  1'  i74,  as  amended,  was 
submitted  on  Jar  uary  5,  2000,  to  the 
House  Committe  e  on  Government 
Reform,  the  Seni  ite  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  an*  Budget  (OMB) 
pursuant  to  para  ^raph  4c  of  Appendix  I 

No.  A-130,  "Federal 
Agency  Respons  ibilities  for  Maintaining 
Records  About  I  idividuals,"  dated 
February  8,  199(  (February  20,  1996,  61 


FR6427). 

Dated:  January  13,  2000. 
L.M.  Bynum, 
Alternate  OSD  Ft 
Officer.  Departmei 

S800.10  MM 


r  era/  Register  Liaison 
t  of  Defense. 


SYSTEM  NAME: 

Federal  Propehy 
(November  7,  1^4 


End  Use  Files 
59  FR  55465). 


changes: 
SYSTEM  ioentirer: 

Delete  "MM"  and  replace  with 
"DLSC." 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
"Records  are  maintained  by  the 
Commander,  Defense  Reutilization  and 
Marketing  Service,  74  Washington 
Avenue  North,  Battle  Creek,  MI  49017- 
3092,  and  the  Conunanders  of  the  DLA 
Defense  Contract  Management  Districts. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Insert  "citizenship,  alien  registration 
data,"  and  "identity  of  firm  officials,". 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  133,  Under  Secretary  of  Defense 
for  Acquisition  and  Technology;  22 
U.S.C.  2751-2799,  Arms  Export  Control; 
40  U.S.C.  471-484,  Federal  Property 
Management;  50  App.  U.S.C.  2401  et 
seq..  Export  Administration;  E.O.  9397 
(SSN);  E.O.  12738  and  E.O.  12981, 
Export  Controls;  22  CFR  part  122, 
International  Traffic  in  Arms 
Regulations;  41  CFR  part  101.  Federal 
Property  Management)  and  DoD 
Directives  2030.8,  2040.2  and  2040.3 
and  DoD  Instruction  4161.2." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  the 
Department  of  Justice  for  asset 
identification,  location  and  recovery; 
and  for  immigration  and  naturalization 
data  verification." 


RECORD  SOURCE  CATEGORIES: 

Insert  "investigating  or"  after 
"agencies."  and  replace  "and  export 
control  regulations"  with  "export 
control,  or  other  laws  and  regulations. 


8800.10  DLSC 

SYSTEM  NAME: 

Federal  Property  End  Use  Files. 

SYSTEM  LOCATION: 

Records  are  maintained  by  the 
Commander,  Defense  Reutilization  and 
Marketing  Service,  74  Washington 
Avenue  North,  Battle  Creek,  MI  49017- 
3092,  and  the  Commanders  of  the  DLA 
Defense  Contract  Management  Districts. 


Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals,  businesses,  and 
organizations  who  bid  on  or  participate 
in  the  DoD  surplus  personal  property 
sales  program  or  the  excess  contractor 
inventory  sales  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applicant's  name,  address,  date  and 
place  of  birth,  Social  Security  Number, 
citizenship,  alien  registration  data, 
telephone  number,  company  affiliation, 
identity  of  firm  officials,  nature  of 
business,  firm's  identification/tax 
number,  and  information  on  the 
intended  end  use  of  the  property. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133,  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology;  22  U.S.C.  2751-2799,  Arms 
Export  Control;  40  U.S.C.  471^84, 
Federal  Property  Management;  50  App. 
U.S.C.  2401  et  seq..  Export 
Administration;  E.O.  9397  (SSN);  E.O. 
12738  and  E.O.  12981,  Export  Controls; 
22  CFR  part  122,  International  Traffic  in 
Arms  Regulations;  41  CFR  part  101, 
Federal  Property  Management)  and  DoD 
Directives  2030.8,  2040.2  and  2040.3 
and  DoD  Listruction  4161.2. 

PURPOSE(S): 

Records  are  used  in  the  management 
of  the  property  disposal  programs  to 
determine  bidder  eligibility  to 
participate  in  the  programs  and  to 
ensure  that  property  recipients  comply 
with  the  terms  of  the  sale  regarding  end 
use  of  the  property. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  the  Treasury  to 
ensure  that  recipients  comply  with  U.  S. 
Customs  rules  and  regulations  regarding 
movement  of  the  property. 

To  the  Department  of  Transportation 
to  ensure  compliance  with  rules 
regarding  Federal  Aviation 
Administration  airworthiness 
certificates  for  surplus  military  aircraft. 

To  the  General  Services 
Administration  to  determine  the 
presence  of  debarment  proceedings 
against  a  bidder. 
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To  the  Department  of  State  to  ensure 
compliance  with  the  International 
Traffic  in  Arms  regulations. 

To  the  Department  of  Commerce  to 
ensure  compliance  with  the  Export 
Administration  regulations. 

To  the  Department  of  Justice  for  asset 
identification,  location  and  recovery; 
and  for  immigration  and  naturalization 
data  verification. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

retrievabiuty: 

Records  are  retrieved  by  name.  Social 
Security  Number,  company  name,  or 
sales  number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  pertaining  to  foreign  excess 
personal  property  are  destroyed  6  years 
after  completion  of  trade  security 
controls  on  individual  transaction; 
records  pertaining  to  other  surplus 
items  are  destroyed  7  years  after  bid 
award  date. 

Sales  records  involving  violation  of 
law  or  regulation  are  destroyed  15  years 
after  case  adjudication  is  completed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Logistics 
Management,  Defense  Logistics  Support 
Command,  ATTN:  DLSC-L,  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  or  visit  the 
Privacy  Act  Officer  of  the  particular 
DLA  activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 


written  inquiries  to  the  Privacy  Act 
Officer  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing- 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the  record 
subject  and  by  Federal  agencies 
investigating  or  monitoring  arms 
trafficking,  property  movement,  export 
control,  or  other  laws  and  regulations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
!FR  Doc.  00-1316  Filed  1-19^0;  8:45  am] 
BILLING  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  alter  a  system  of 

records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
consists  of  consolidating  two  systems  of 
records  notices  (S253.40  DLA-G,  Patent 
Infringement,  into  SlOO.60  GC,  Claims 
and  Litigation,  other  than  Contractual), 
and  adding  five  routine  uses  to  the 
newly  consolidated  system  of  records. 
DATES:  This  action  will  be  effective 
without  further  notice  on  February  22, 
2000,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 


systems  of  records  subject  to  the  Privacy 
Act  of  1974  {5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  5,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals"  dated 
February  8, 1996  (February  20,  1996,  61 
FR6427). 

Dated:  January  13.  20O0. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DELETION 
S253.40  DLA-G 

SYSTEM  NAME: 

Patent  Inft-ingement  (February  22,  *■ 
1993.  58  FR  10854). 

Reason:  This  system  of  records  is 
being  consolidated  into  SlOO.60  GC, 
Claims  and  Litigation. 

ALTERATION 
S252.50  DLA-G 

SYSTEM  NAME:  <■ 

Claims  and  Litigation,  other  than 
Contractual  (February  22,  1993,  58  FR 
10854). 

CHANGES: 
SYSTEM  IDENTIHER: 

.  Delete  entry  and  replace  with 
"S100.60GC." 

SYSTEM  name: 

Delete  entry  and  replace  with  "Claims 
and  Litigation". 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
"Individuals  or  entities  who  have  filed 
claims  or  litigation  against  DLA  or 
against  whom  DLA  has  initiated  such 
actions.  The  system  may  also  include 
claims  and  litigation  filed  against  or  on 
behalf  of  other  agencies  that  are  serviced 
by  or  receive  legal  support  from  DLA." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "The 
system  contains  name,  home  or  business 
address,  telephone  numbers.  Social 
Security  Number,  details  of  the  claim  or 
litigation,  and  settlement,  resolution,  or 
disposition  documents." 
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Delete  entry 
U.S.C.  301 
lOU.S.C.  133. 
Defense  for 
Technology;  10 
Military  Claims 
Copyrights, 
514,  Pending 
Patents  and 
Chapter  37, 
Patent  Infringei^ent 
(SSN)." 
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AUTHORrnr  for  m/^ntenance  of  the  system: 
replace  with  "5 
Departmental  Regulations; 

I  [nder  Secretary  of 
Ace  uisition  and 

U.S.C.  Chapter  163. 
10  U.S.C.  2386. 
Patents,  Designs;  28  U.S.C. 

is;  28  U.S.C.  1498, 
Copyrights;  31  U.S.C. 
Cl^ms;  35  U.S.C.  Chap.  28, 
and  E.O.  9397 


PURPOSE(S): 

Delete  entry  <  nd  replace  with  'The 
records  are  usei  to  evaluate,  adjudicate, 
defend,  proseci  te.  or  settle  claims  or 
lawsuits.' 

ROUTINE  USES  OF  f  lECOROS  MAINTAINED  IN  THE 
SYSTEM,  INCLU04NQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  the  en  ire  sentence  beginning 
with  "Informat:  on  is  used"  through 
"settlement  of  claims"  and  replace  with 
five  new  routin ;  uses  as  follows:  "To 
federal  and  loc<  1  agencies  authorized  to 
investigate,  auc  it.  act  on.  negotiate, 
adjudicate,  or  s  ;ttle  claims  or  issues 
arising  from  liti  Ration. 

To  federal  agi  ncies  or  other  third 
parties  who  hai  e  or  are  expected  to 
have  informatic  n  to  verify  or  refute  the 
claim  at  issue. 

To  the  Intemfel  Revenue  Service  for 
address  verificc  tion  or  for  matters  under 
their  jurisdiction. 

To  Federal  ai  d  local  government 
agencies  or  othi  sr  parties  involved  in 
approving,  lice:  ising.  auditing,  or 
Otherwise  havii  ig  an  identified  interest 
in  intellectual  |  roperty  issues. 

To  Defense  c^  )ntractors  that  have  an 
identified  inter  jst  in  the  intellectual 
property  at  issue." 


RETENTION  AND  DltPOSAL 


Delete  entry 
records  are 
months  after  fi 
claims  for  w 
to  collect  was 
part  104  are 
months  after 


hich 


losing 


government  s  ri 
accrued. 

Litigation  fil 
after  case  c 
infringement 
destroyed  after 
infringement 
years." 


RECORD  SOURCE 

Delete  entry 
"Claimants,  lit 


ind  replace  with  "Claim 
des  royed  6  years  and  3 
al  settlement;  however, 
the  government's  right 
t  (rminated  under  4  CFR 
dei  itroyed  10  years  and  3 
th  3  year  in  which  the 
gilt  to  collect  first 


us 


are  destroyed  6  years 
except  that  patent 
ion  files  are 
26  year  and  copyright 
are  destroyed  cifter  56 


li  igat 


fi  es 


(  ATEGORIES: 

md  replace  with 
gants.  investigators,  and 


through  legal  discovery  under  the 
Federal  Rules  of  Civil  Procedure." 


SI  00.60  GC 
SYSTEM  NAME: 

claims  and  Litigation. 

SYSTEM  location: 

Office  of  the  General  Counsel, 
Headquarters  Defense  Logistics  Agency. 
ATTN:  GC.  8725  John  J.  Kingman  Road. 
Suite  2533.  Fort  Belvoir.  VA  2206O- 
6221.  and  the  offices  of  counsel  of  the 
Defense  Logistics  Agency  Primary  Level 
Field  Activities  (DLA  PLFAs).  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

categories  of  individuals  covered  by  the 
system: 

Individuals  or  entities  who  have  filed 
claims  or  litigation  against  DLA  or 
against  whom  DLA  has  initiated  such 
actions.  The  system  may  also  include 
claims  and  litigation  filed  against  or  on 
behalf  of  other  agencies  that  are  serviced 
by  or  receive  legal  support  fi'om  DLA. 

categories  of  records  in  the  system: 

The  system  contains  name,  home  or 
business  address,  telephone  numbers. 
Social  Security  Number,  details  of  the 
claim  or  litigation,  and  settlement, 
resolution,  or  disposition  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  133.  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology;  10  U.S.C.  Chapter  163. 
Military  Claims;  10  U.S.C.  2386. 
Copyrights.  Patents.  Designs;  28  U.S.C. 
514.  Pending  Claims;  28  U.S.C.  1498. 
Patents  and  Copyrights;  31  U.S.C. 
Chapter  37,  Claims;  35  U.S.C,  Chap.  28, 
Patent  Infringement;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  records  are  used  to  evaluate, 
adjudicate,  defend,  prosecute,  or  settle 
claims  or  lawsuits. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  federal  and  local  agencies 
authorized  to  investigate,  audit,  act  on, 
negotiate,  adjudicate,  or  settle  claims  or 
issues  arising  from  litigation. 


To  federal  agencies  or  other  third 
parties  who  have  or  are  expected  to 
have  information  to  verify  or  refute  the 
claim  at  issue. 

To  the  Internal  Revenue  Service  for 
address  verification  or  for  matters  under 
their  jurisdiction. 

To  Federal  and  local  government 
agencies  or  other  parties  involved  in 
approving,  licensing,  auditing,  or 
otherwise  having  an  iclentified  interest 
in  intellectual  property  issues. 

To  Defense  contractors  that  have  an 
identified  interest  in  the  intellectual 
property  at  issue. 

Tne  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  combination  of  paper 
and  automated  files. 

RETRIEVABILITY: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
offices,  or  locked  cabinets  during 
nonduty  hoiu's. 

RETENTION  AND  DISPOSAL: 

Claim  records  are  destroyed  6  years 
and  3  months  after  final  settlement; 
however,  claims  for  which  the 
government's  right  to  collect  was 
terminated  under  4  CFR  part  104  are 
destroyed  10  years  and  3  months  after 
the  year  in  which  the  government's  right 
to  collect  first  accrued.  Litigation  files 
are  destroyed  6  years  after  case  closing 
except  that  patent  infi'ingement 
litigation  files  are  destroyed  after  26 
year  and  copyright  infringement  files 
are  destroyed  after  56  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  General  Counsel. 
Headquarters,  Defense  Logistics  Agency. 
8725  John  J.  Kingman  Road.  Suite  2533, 
Fort  Belvoir.  VA  22060-6221. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wrritten  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAR,  8725 
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John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Individuals  must  provide  name  of 
litigant,  year  of  incident,  and  should 
contain  court  case  number  in  order  to 
ensiu-e  proper  retrieval  in  those 
situations  where  a  single  litigant  has 
more  than  one  case  with  the  Agency. 

RECORD  ACCESS  PROCEDURES: 

hidividuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  and  Privacy  Act  offices  of 
the  DLA  PLFAs.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

Written  request  for  information 
should  contain  the  full  name,  current 
address  and  telephone  number  of  the 
individual. 

COrfTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  ccntesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Claimants,  litigants,  investigators,  and 
through  legal  discovery  under  the 
Federal  Rules  of  Civil  Procedure. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  00-1317  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  5001 -10-F 


DEPARTMENT  OF  EDUCATION 
[CFDANO.:84.162A] 

Emergency  Immigrant  Education 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2000 

AGENCY:  Department  of  Education. 

Purpose  of  Program:  This  program 
provides  grants  to  State  educational 
agencies  (SEAS)  to  assist  local 
educational  agencies  (LEAS)  that 
experience  unexpectedly  large  increases 
in  their  student  population  due  to 
inunigratioUv  These  grants  are  to  be  used 


to  provide  high-quality  instruction  to 
immigrant  children  and  youth  and  to 
help  those  children  and  youth  make  the 
transition  into  American  society  and 
meet  the  same  challenging  State 
performance  standards  expected  of  all 
children  and  youth. 

Eligible  Applicants:  State  educational 
agencies. 

Deadline  For  Transmittal  of 
Applicants:  March  17,  2000. 

Deadline  for  Intergovernmental 
Review:  May  19,  2000. 

Applications  Available:  January  24, 
2000. 

Available  Funds:  $150  million. 

Note:  The  Department  is  not  bound  by  any 
estirflates  in  this  notice. 

Project  Period:  Up  to  17  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  76,  77,  79,  80,  81.  82,  and 
85;  and  (b)  34  CFR  Part  299. 
SUPPLEMENTARY  INFORMATION:  An  SEA  is 
eligible  for  a  grant  if  it  meets  the 
eligibility  requirements  specified  in 
sections  7304  and  7305  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  amended  by  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20,  1994).  (20  U.S.C.  7544  and  7545).  In 
order  to  receive  an  award  under  this 
program,  an  SEA  must  provide  a  count, 
taken  during  February  2000,  of  the 
number  of  immigrant  children  and 
youth  enrolled  in  public  and  nonpublic 
schools  in  eligible  LEAs  in  accordance 
with  the  requirements  specified  in 
section  7304  of  the  Act.  An  eligible  LEA 
is  one  in  which  the  number  of 
immigrant  children  and  youth  enrolled 
in  the  public  and  nonpublic  elementary 
and  secondary  schools  within  the 
district  is  at  least  either  500  or  3  percent 
of  the  total  number  of  students  enrolled 
in  those  public  and  nonpublic  schools. 
(20  U.S.C.  7544(b)(2)).  Under  section 
7501(7)  of  the  Act,  the  term  immigrant 
children  and  youth  means  individuals 
who  are  aged  3  through  21,  were  not 
born  in  any  State,  and  have  not  been 
attending  one  or  more  schools  in  any 
one  or  more  States  for  more  than  3  full 
academic  years.  (20  U.S.C.  7601(7)). 
FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Darlene  Miles,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5620,  Switzer 
Building.  Washington,  D.C.  20202-6510. 
Telephone;  (202)  205-8259.  Harpreet 
Sandhu,  U.S.  Department  of  Education, 
Maryland  Avenue,  SW,  Room  5617, 
Switzer  Building,  Washington  D.C. 
20202-6510.  Telephone  (202)  205-9808. 
Brenda  Turner,  U.S.  Department  of 


Education,  400  Maryland  Avenue,  SW, 
Room  5629,  Switzer  Building. 
Washington,  D.C.  20202-6510. 
Telephone;  (202)  205-9839.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  Large  Print, 
Audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites; 
http;//ocfo.ed.gov/fedreg,  htm 
http;//www. ea.gov/news.  html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  search, 
which  is  available  free  at  eitner  of  the 
previous  sites.  If  you  have  questions 
about  using  the  PDF,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498;  or  in  the  Washington, 
D.C.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html. 

Program  Authority:  20  U.S.C.  7541-7549. 
Dated:  January  14.  2000. 
Art  Love, 

Acting  Director.  Office  of  Bilingual  Education 

and  Minority  languages  Affairs. 

|FR  Doc.  00-1398  Filed  1-19-00;  8:45  am) 

BILUNG  CODE  4001-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDANo.  84.116J] 

Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE) — 
Special  Focus  Competition:  Higher 
Education  Collaboration  between  the 
United  States  and  the  European 
Community;  Notice  Inviting 
Application  for  New  Awards  for  Fiscal 
Year (FY) 2000 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 


other  public  and  private 
educational  institutions  and 


institutions  anc 

nonprofit 

agencies. 

Deadline  For 
Applications:  March 

Deadline  For 
Review:  May  26 , 

Applications 
2000 

Available  Fui^ds 
year  2000;  $1_^8 

Estimated 
$160.000-$1751)00 


Transmittal  of 
17, 2000 
Intergovernmental 
2000 
Available:  January  14, 


Ra  ige 


years. 
Estimated  Average 


$50,000  in  fisca 
total  for  up  to  tl  iree 
Estimated  Nu  mber 


fli  fgul 


Note:  The  Depa^ment 
estimates  in  this 

Project  Perioi 

Applicable 
Education  Dep^ment 
Administrative 
34  CFR  Parts  74 
86.  97.  98,  and 
SUPPLEMENTARY 
Special  Focus 
award  grants  or 
agreements  thai 
or  improvemen 
postsecondary 
included  an  in\|itati 
encourage  prop  isals  i 
support  the  foriiat 
consortia  of  ins 
the  European 
cooperation  in 
curricula,  the 
the  opening  of 
opportunities  b 
European  Unio  i 
priority  is  issuqd 
the  European 
institutions  par : 
consortium  pro  josal 
invitational  pri 
European  Comi  a 
General  for  Edi  cat 
additional  func  ing 
European  com 


Un 


e:;^ 


Priority 

Invitational  Pri  yrity 

The  Secretar 
interested  in  a 
following  invi 
However,  an  a 
invitational  pri 
competitive  or 
other  applicati(  ns 

Invitational 


support  consortia 
higher  educatic  n 
institutional 
mobility  between 
the  member 
Union. 


;  $600,000  in  fiscal 
0.000  over  three  years. 
Of  Awards: 
total  for  up  to  three 


Size  of  Awards: 
vear  2000;  $160,000 


yetu-s. 
Of  Awards:  10-12 


is  not  bound  by  any 
otice. 

;  Up  to  36  months. 
lotions:  The 
General 
Regulations  (EDGAR)  in 
75.  77.  79.  80.  82,  85. 
$9. 

INFORMATION:  Under  the 
Cjompetition,  we  will 
enter  into  cooperative 
focus  on  problem  areas 
approaches  in 
( ducation.  We  have 
onal  priority  to 
designed  to 
ion  of  educational 
itutions  in  the  U.S.  and 
ion  to  encourage 
he  coordination  of 
change  of  students  and 
( ducational 

jtween  the  U.S.  and  the 
The  invitational 
in  cooperation  with 
Ujiion.  European 
icipating  in  any 

responding  to  the 
)rity  may  apply  to  the 
ission's  Directorate 
ion  and  Culture  for 
under  a  separate 
detition. 


fpli 


is  particularly 
ications  that  meet  the 
tjtional  priority. 

ication  that  meets  this 
jrity  does  not  receive 
ibsolute  preference  over 
(34  CFR  75.105(c)(1)). 
i  'riority:  Projects  that 
of  institutions  of 
that  promote 

ion  and  student 
the  United  States  and 
of  the  European 


cc  aperati 


sta  tes 


Methods  for  Applying  Selection  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  criteria.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  75.210. 

1.  The  quality  of  the  design  of  the 
proposed  project,  as  determined  by — 

a.  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable;  and 

b.  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

2.  The  significance  of  the  proposed 
project,  as  determined  by — 

a.  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

b.  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  in  a 
variety  of  other  settings;  and 

c.  The  importance  or  magnitude  of  the 
results  or  outcomes  likely  to  be  attained 
by  the  proposed  project,  especially 
improvements  in  teaching  and  student 
achievement. 

3.  The  adequacy  of  resources,  as 
determined  by — 

a.  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 

b.  The  potential  for  continued  support 
of  the  project  after  Federal  funding 
ends,  including,  as  appropriate,  the 
demonstrated  conmiitment  of 
appropriate  entities  to  such  support; 
and 

c.  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  U.S.  Department  of  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398,  tel  877- 
433-7827,  fax  301-470-1244,  e-mail: 
edpubs@inet.ed.gov;  web:  http:// 
www.ed.gov/pubs/edpubs.html. 

Identify  the  US/EC  competition  as 
CFDA  number  84.1 16J.  Copies  of  the 
application  materials  may  also  be 
obtained  from  the  Fund  for  the 


Improvement  of  Postsecondary 
Education  (FIPSE),  U.S.  Department  of 
Education,  1990  K  Street,  NW,  8th  floor, 
Washington,  D.C.  20006-8544, 
telephone  202-502-7500.  You  may 
request  application  forms  from  FIPSE  by 
submitting  the  name  of  the  competition 
(US/EC)  and  your  name  and  postal 
address  to  FIPSE@ed.gov.  Applications 
are  available  on  the  FIPSE  web  site  at 
http://www.ed.gov/FIPSE. 

Individuals  who  use  a 
teleconmiimications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  For  additional  program 
information  call  Cindy  Fischer  at  the 
FIPSE  office  (202-502-7500)  between 
the  hours  of  8  a.m.  and  5  p.m..  Eastern 
time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm;  http:// 
www.ed.gov/news.html.  To  use  the  PDF 
you  must  have  the  Adobe  Acrobat 
Reader  Program  with  Search,  which  is 
available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  Washington,  DC  at 
(202) 512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1135- 
1135a-3. 

Dated:  January  13,  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  00-1286  Filed  1-14-00:  8:46  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-47.000,  et  a!.] 

Huntley  Power  LLC,  Dunldrk,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  12,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Huntley  Power  LLC,  Dunkirk  Power 
LLC,  Arthur  Kill  Power  LLC,  Astoria 
Gas  Turbine  Power  LLC,  Oswego 
Harbor  Power  LLC,  Somerset  Power 
LLC,  Middletown  Power  LLC,  Devon 
Power  LLC,  Connecticut  Jet  Power  LLC, 
Montville  Power  LLC,  and  Norwalk 
Power  LLC 

[Docket  No.  ECOO-4 7-000) 

Take  notice  that  on  January  10,  2000, 
Huntley  Power  LLC,  Dunkirk  Power 
LLC,  Arthur  Kill  Power  LLC,  Astoria 
Gas  Turbine  Power  LLC,  Oswego  Harbor 
Power  LLC,  Somerset  Power  LLC, 
Middletown  Power  LLC,  Devon  Power 
LLC,  Connecticut  Jet  Power  LLC, 
Montville  Power  LLC,  and  Norwalk 
Power  LLC  (Applicants)  filed  a  request 
for  approval  of  the  disposition  of 
jurisdictional  assets  that  may  result 
from  the  transfer  of  Applicants'  limited 
liability  company  membership  interests 
among  Applicants'  upstream  affiliates. 

Comment  date:  February  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Black  River  Limited  Partnership 

[Docket  No.  EGOO-76-000) 

Take  notice  that  on  January  7,  2000, 
Black  River  Limited  Partnership 
(Applicant),  a  Delaware  limited 
partnership  with  its  principal  place  of 
business  at  J.  A.  Jones  Drive,  Charlotte, 
North  Carolina  28287,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  Regulations  and  Section 
32  of  the  Public  Utihty  Holding 
Company  Act  of  1935,  as  amended. 

Applicant  owns  the  Fort  Drum 
Cogeneration  Project  (the  Facility), 
which  is  located  at  the  Fort  Drum  Army 
Base  near  Watertown,  New  York.  The 
Facility,  a  topping-cycle  cogeneration 
project  located  at  the  Fort  Drum  Army 
Base  noar  Watertown,  New  York,  was  a 
Commission-certified  qualifying  facility 
(QF)  through  December  31,  1999.  The 
Facility  consists  of  three  multi-fuel 
(coal,  petroleum  coke  and  wood  chips) 
fired  circulating  fluidized  bed  boilers, 


an  extraction/condensing  steam  turbine 
generator  with  a  net  electrical  capacity 
of  approximately  50  MW  and  associated 
transmission  components 
interconnecting  the  Facility  with  the 
grid.  The  Facility  also  includes  three 
diesel  engine  generators  that  are  located 
at  the  Facility  site  and  have  been  used 
for  back-up  power,  but  had  not 
previously  been  part  of  the  QF.  Each  of 
the  three  distillate  oil-fired  engine 
generators  has  a  net  electrical  capacity 
of  one  megawatt.  Applicant  may  install 
an  additional  steam  turbine  that  would 
utilize  for  power  generation  the  steam 
that  has  previously  been  extracted  for 
useful  thermal  energy  output.  If  this 
turbine  is  installed,  the  Facility's  total 
net  electric  capacity  would  be  60  MW, 
including  three  MW  of  net  capacity 
from  the  diesel  units.  A  third  party  will 
operate  the  Facility  and  sell  the 
Facility's  electrical  energy,  capacity  and 
ancillary  services  exclusively  at 
wholesale. 

Copies  of  the  application  have  been 
served  upon  the  New  York  Public 
Service  Commission,  the  North  Carolina 
Utilities  Commission,  the  South 
Carolina  Public  Service  Commission 
and  the  Securities  and  Exchange 
Commission. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu-acy  of  the  application. 

3.  Calcasieu  Power,  LLC 

[Docket  No.  EGOO-77-OOOl 

Take  notice  that  on  January  10,  2000, 
Calcasieu  Power,  LLC,  1000  Louisiana, 
Suite  5800,  Houston,  Texas  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Calcasieu  Power,  LLC  is  a  limited 
liability  company,  organized  under  the 
laws  of  the  State  of  Delaware,  and 
engaged  directly  and  exclusively  in 
owning  and  operating  the  Calcasieu 
Power,  LLC  electric  generating  facility 
(the  Facility)  to  be  located  in  Calcasieu 
Parish,  Louisiana,  and  selling  electric 
energy  at  wholesale.  The  Facility  will 
consist  of  two  gas  tiu-bine  generators 
that  are  nominally  rated  at 
approximately  156  MW  and  165  MW, 
for  a  total  of  approximately  321  MW,  a 
metering  station,  and  associated 
transmission  interconnection 
components. 

Comment  date:  February  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Conectiv  Energy  Supply,  Inc. 

[Docket  No.  ER98-2045-O071 

Take  notice  that  on  January  11,  2000, 
Conective  Energy  Supply.  Inc.  filed 
their  quarterly  report  for  the  quarter 
ending  December  31,  1999,  for 
information  only. 

5.  PS  Energy  Group,  Inc.,  South  Jersey 
Energy  Company,  Quark  Power  L.L.C., 
Tex  Par  Energy,  Inc.,  Wilson  Power  & 
Gas  Smart,  Inc.,  Eastern  Pacific  Energy, 
Energy  Clearinghouse  Corporation, 
NGTS  Energy  Services,  Cleco  Energy 
LLC 

[Docket  No.  ER99-1876-002,  Docket  No. 
ER97-1 397-008.  Docket  No.  ER97-2374-011. 
Docket  No.  ER95-62-019,  Docket  No.  ER95- 
751-021.  Docket  No.  ER98-1 829-008.  Docket 
No.  ER98-2020-006.  Docket  No.  ER96-2892- 
012,  and  Docket  No.  ER98-1 170-006) 

Take  notice  that  on  January  7,  2000. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

6.  Lakewood  Cogeneration,  L.P. 

[Docket  No.  EROO-1051-OOOl 

Take  notice  that  on  January  10,  2000, 
Lakewood  Cogeneration,  L.P.  filed  their 
quarterly  report  for  the  quarter  ending 
December  31,  1999. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Nicor  Energy  Management  Services 
Company,  Grifl  in  Energy  Marketing, 
L.L.C..  Allianc^  Energy  Services 
Partnership,  Po(co  Marketing  Ltd, 
Alpena  Power  Marketing,  L.L.C.,  Poco 
Petroleum,  Inc.l  Tosco  Power,  Inc.,  PG 
Energy  PowerPIus.  Kaztex  Energy 
Ventures,  Inc..  Northwest  Natiu-al  Gas 
Company,  Nordic  Electric,  L.L.C., 
Superior  Electric  Power  Corporation, 
Navitas,  Inc.,  New  Jersey  Natural 
Energy  CompaOy,  SCANA  Energy 
Marketing,  Incl  J.  L.  Walker  & 
Associates,  Eclrose  Energy  Inc., 
AMVEST  Coal  Sales,  Inc.,  AMVEST 
Power,  Inc.,  Ea  -le  Gas  Marketing 
Company,  Prai  ie  Winds  Energy, 
Vanpower,  Incl  SDS 


ER9&  2635-01 i 


ER97- €83-001. 


[Docket  No.  ER97 
ER97-4 168-009, 
Docket  No.  ER97 
ER97-4745-009. 
Docket  No 
ER98-1 953-005 
Docket  No. 
127-010.  Docket 
No.  ER99-2537-<J02 
012,  Docket  No 
ER95-1261-017, 
Docket  No.  ER94 
ER97^64-013 
Docket  No.  ER96 
ER95-1 234-01 5. 
and  Docket  No. 

Take  notice  that  i 
the  above-mentf  oned 
filed  quarterly 
Commission  in 
proceedings  foi 


et 


-1816-010,  Docket  No. 

Docket  No.  ER99-1945-003. 

2198-010.  Docket  No. 

Docket  No.  ER97-2197-009. 
2.  Docket  No. 

Docket  No.  ER95-295-021. 
Docket  No.  ER96- 

<o.  ER95-1 747-018.  Docket 
Docket  No.  ER96-2627- 
^96-1086-000,  Docket  No. 

Docket  No,  ER95-1 261-018. 

1099-023.  Docket  No. 
docket  No.  ER97-2045-011. 

1503-015,  Docket  No. 

Docket  No.  ER96-552-016. 
£^96-1724-009) 

on  January  10,  2000, 
power  marketers 
ports  with  the 
the  above-mentioned 
information  only. 


8.  Central  Mail  e  Power  Company 

(Docket  No.  ESOt  -13-000] 

Take  notice  t  lat  on  January  10,  2000, 
Central  Maine  'ower  Company  (CMP) 
submitted  an  a  )plication  under  Section 
204  of  the  Fede  ral  Power  Act.  CMP 
seeks  authorization  to  issue  and  renew 
on  or  before  De  member  31,  2002,  short- 
term  notes  in  c  jnnection  with  a 
revolving  credi  t  facility,  other  bank 
lines  of  credit,  ndividual  negotiated 
bank  offers  of  s  lort-term  funds,  a 
medium-term  r  ote  program  and 
.commercial  pa  )er,  in  each  case 
maturing  one  y  sar  or  less  after  the  date 

an  amount  not  to  exceed 
5130,000.000  at  any  time. 

Comment  da  e:  February  3,  2000,  in 
accordance  wiii  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 


9.  Allegheny 
and  West  Penn 


E  lergy 


[Docket  No.  EK9$-40«^-001 

Take  notice 
Allegheny  Energy 
West  Penn  Pov  er 
filing  a  Purcha  le 
for  Ancillary 


Supply  Company 
Power  Company 


I  hat  on  January  10,  2000, 
Supply  Company  and 
Company  tendered  for 
and  Sale  Agreement 
ices  revised  to  comply 


Sjrv 


with  the  Commission's  order  dated 
December  11,  1999,  Allegheny  Energy 
Supply  Company  and  West  Perm  Power 
Company,  89  FERC  "061,258  (1999). 

Copies  of  this  filing  have  been  served 
upon  the  Public  Utilities  Commission  of 
Ohio,  the  Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  West  Virginia 
Public  Service  Commission,  and  all 
parties  of  record. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Company 

(Docket  No.  EROO-1 052-000] 

Take  notice  that  on  January  10,  2000, 
Wisconsin  Electric  Power  Compemy 
(Wisconsin  Electric),  tendered  for  filing 
short  term  firm  and  non-firm 
transmission  service  agreements 
between  itself  and  InPower  Marketing 
Corporation  (Inpower).  The 
transmission  service  agreements  allow 
Inpower  to  receive  transmission  services 
under  Wisconsin  Energy  Corporation 
Operating  Companies'  FERC  Electric 
Tariff,  Volume  No.  1. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  InPower,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  February  1,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1273  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  intention  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  13,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DlOO-000. 

c.  Date  Filed:  December  22.  1999. 

d.  Applicant:  City  and  Coimty  of  San 
Francisco. 

e.  Name  of  Project:  Calaveras  Pipeline 
Powerhouse  Project. 

f.  Location:  At  the  Sunol  Valley  Water 
Treatment  Plant,  end  of  the  Calaveras 
Pipeline,  using  the  existing  yield  of  the 
Calaveras  Reservoir  and  the  associated 
existing  municipal  water  facilities.  On 
Calaveras  Creek,  a  tributary  of  Alameda 
Creek,  Alameda  and  Santa  Clara 
Counties.  California  (T.  5  S.,  R.  1  E., 
Mount  Diablo  Meridian).  The  project 
would  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Section  23(h)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 

§  817(b). 

.  h.  Applicant  Contact:  Matthew  Gass, 
Project  Engineer,  City  and  County  of 
San  Francisco,  Public  Utilities 
Commission,  1155  Market  Street,  4th 
Floor,  San  Francisco,  CA  94103, 
telephone  (209)  989-2130. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  at  (202)  219-2682,  or  E-mail 
address:  diane.murray@ferc.fed.  us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  February  18,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  D.C.  20426. 

Please  include  the  docket  number 
(DIOO-1-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The  site 
consists  of:  (1)  a  powerhouse  with  a 
total  generating  capacity  of  1 ,000  kW, 
and  (2)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
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Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significemtly 
modified  the  project's  pre-1935  design 
or  operation. 

''■1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc/fed/us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  fded,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commissioii's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulator}'  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 


intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-1274  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  an  Amendment  of  License 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  13,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2853-058. 

,  c.  Date  Filed:  November  16.  1999. 

d.  Applicant:  State  of  Montana — 
Department  of  Natural  Resources  and 
Conservation. 

e.  Name  of  Project:  Broadwater  Power 
Project. 

f.  Location:  On  the  Missouri  River,  In 
Broadwater  Countv,  Montana. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Mr.  Walt 

Anderson.  48  North  Last  Chance  Gulch. 
P.O.  Box  201601,  Helena.  MT  59620- 
1601,  Telephone:  (406)  444-6646. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jake 
Tung  at  hong.tung@ferc.fed. us  or  202- 
219-2663. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  Fehniary  15,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  by  Februan,'  15, 
2000,  with:  David  P.  Boergers,  Secretary", 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426. 

Please  include  the  project  number 
(2853-058)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  State  of 
Montana — Department  of  Natural 
Resources  and  Conservation,  Licensee 
for  the  Broadwater  Power  project, 


proposes  to  construct  a  structural  wall 
in  the  upstream  reservoir  between  the 
turbine  intake  and  the  canal  intake.  The 
wall  will  begin  at  the  upstream  face  of 
the  dam  and  extend  approximately  150 
feet,  with  the  centerline  located  about 
50  feet  from  the  right  shoreline.  The 
wall  will  be  about  150  feet  long,  five- 
foot  wide  at  top,  and  approximately  18 
inches  above  the  upstream  normal 
reservoir^pperating  level.  The  purpose  of 
the  wall  structure  is  to  separate  the 
canal  intake  from  the  hydraulic 
influences  of  the  turbine  intake. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington.  DC.  20426.  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm,  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  "h" 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  wTiting  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  'PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energv  Regulator^'  Commission.  888 
First  Street,  N.E..'Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
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David  P.  Boerger  i 

Secretary. 
(FRDoc.  00-127 

BILUNG  CODE  6717-fel-M 


Federal  Register / Vol.  65,  No.  13 /Thursday,  January  20,  2000/Notices 


Federal,  state, 
are  invited  to  file 
le  described  application, 
plication  may  be 
icies  directly  from  the 
agency  does  not  file 
n  the  time  specified  for 
s,  it  will  be  presumed  to 
One  copy  of  an 
must  also  be  sent  to 
representatives. 


Filed  1-19-00;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6526-9] 

Adequacy  Statlis  of  Submitted  State 
Implementation  Plans  for 
TransportationjConformity  Purposes; 
Pennsylvania;  ISIP  for  Rate  of  Progress 
and  for  Attainrfient  of  the  NAAQS  for 
Ozone  of  the  Philadelphla-Wilmington- 
Trenton  Ozonq  Nonattainment  Area 


AGENCY: 
Agency  (EPA). 
ACTION:  Notice 


Envirc  nmental  Protection 
jf  Adequacy  Status. 


SUMMARY:  EPA  is  announcing  that  the 
attainment  mot  sr  vehicle  emissions 
budgets  (hereal  ter  referred  to  as 
"budgets")  con  ained  in  the  State 
Implementatioi  i  Plan  (SIP)  for  the 
Attainment  of  I  le  NAAQS  for  Ozone 
Meeting  the  Re  juirements  of  the 
Alternative  Ozi  ine  Attainment 
Demonstration  Policy — Phase  II  for  the 
Pennsylvania  F  ortion  of  the 
Philadelphia-V'ilmington-Trenton 
Ozone  Nonatta  nment  Area,  submitted 
on  April  30,  19  98,  are  not  adequate  for 
transportation  ;onfonnity  purposes.  We 
are  concurrent  y  announcing  that  the 
Rate  of  Progres  >  (ROP)  motor  vehicle 
emission  budgi  its  contained  in  this  same 
SIP  submittal  a  re  adequate  for 
transportation  ;onformity  purposes.  On 
November  16.    999,  EPA  announced  the 
same  decision  n  a  Federal  Register 
publication  en  itled  "Adequacy  Status 
of  Submitted  State  Implementation 
Plans  for  Trans  portation  Conformity 
Purposes:  State  Implementation  Plan  for 
Attainment  ami  Maintenance  of  the 
NAAQS  for  Oz  ane — Southeastern 
Pennsylvania.'  We  are.  therefore,  also 
announcing  th  it  in  a  letter  to  the 
Commonwealt  i  of  Pennsylvania  dated 
December  22.    999,  we  withdrew  our 
findings  regarc  ing  the  adequacy  of  these 
budgets  origin  illy  made  in  an  October 
26.  1999  letter  and  announced  in  the 
Federal  Register  on  November  16,  1999. 


In  the  same  December  22,  letter,  we 
made  new  findings  regarding  the 
adequacy  of  these  budgets.  Therefore, 
this  announcement  regarding  the 
findings  made  on  December  22,  1999 
supersedes  and  renders  moot  the 
announcement  published  on  November 
16,  1999  regarding  the  findings  made  on 
October  26,  1999. 

DATES:  These  findings  regarding  the 
adequacy  of  the  budgets,  made  in  a 
letter  dated  December  22,  1999  to  the 
Commonwealth  of  Pennsylvania,  are 
effective  on  February  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney,  U.S.  EPA,  Region  III, 
1650  Arch  Street,  Philadelphia.  PA 
19103  at  (215)  814-2184  or  by  e-mail  at: 
budney.larry@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  the  terms 
"we,"  "us,"  or  "our"  refer  to  EPA.  The 
word  "budgets"  refers  to  the  motor 
vehicle  emission  budgets  for  volatile 
organic  compounds  (VOCs)  and 
nitrogen  oxides  (NO,).  The  word  "SIP" 
in  this  document  refers  to  the  Phase  II 
State  Implementation  Plan  submitted  by 
the  Commonwealth  of  Pennsylvania  on 
April  30,  1998.  This  plan  was  submitted 
to  demonstrate  ROP  in  the  Pennsylvania 
portion  of  the  Philadelphia-Wilmington- 
Trenton  ozone  nonattainment  area  and 
to  demonstrate  attainment  of  the  one- 
hour  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone 
throughout  the  nonattainment  area. 

On  March  2,  1999,  the  D.C.  Circuit 
Court  ruled  that  the  budgets  contained ' 
in  submitted  SIPs  cannot  be  used  for 
transportation  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  our  finding,  the  attainment 
budgets  contained  in  the  submitted 
Phase  II  Ozone  Attainment  Plan  may  not 
be  used  for  future  conformity 
determinations,  but  the  ROP  motor 
vehicle  emission  budgets  contained  in 
the  same  submittal  may  be  used  for 
futiue  conformity  determinations  in  the 
Pennsylvania  portion  of  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area. 

On  April  30,  1998,  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  submitted  its  State 
Implementation  Plan  for  the  Attainment 
and  Maintenance  of  the  NAAQS  for 
Ozone  Meeting  the  Requirements  of  the 
Alternative  Ozone  Attainment 
Demonstration  Policy^Phase  II.  The 
SIP  contained  mobile  source  vehicle 
emissions  budgets  both  for  ROP  and  for 
attainment.  On  August  2,  1999,  the 
availability  of  the  SIP  and  the  motor 
vehicle  emission  budgets  was  posted  on 
EPA's  conformity  WEB  site  for  the 


purpose  of  soliciting  public  comment. 
The  comment  period  closed  on  August 
31, 1999,  and  no  comments  were 
received. 

On  October  26,  1999,  we  sent  a  letter 
to  the  Commonwealth  of  Pennsylvania 
which  constituted  final  Agency  actions 
on  the  adequacy  of  the  budgets 
contained  in  the  Phase  II  SIP  submitted 
by  Pennsylvania  on  April  30,  1998. 
Those  actions  were  EPA's  findings  that 
the  attainment  budgets  were  not 
adequate  and  that  the  ROP  budgets  were 
adequate.  On  November  16,  1999,  we 
published  our  findings  that  the 
attainment  budgets  were  not  adequate 
and  that  the  ROP  budgets  were  adequate 
in  a  Federal  Register  announcement 
entitled  "Adequacy  Status  of  Submitted 
State  Implementation  Plans  for 
Transportation  Conformity  Purposes: 
-State  Implementation  Plan  for 
Attainment  and  Maintenance  of  the 
NAAQS  for  Ozone — Southeastern 
Pennsylvania"  (64  FR  62198).  As 
indicated  in  that  notice,  the  effective 
date  of  the  Agency's  October  26,  1999 
findings  was  December  1,  1999. 

In  a  Notice  of  Proposed  Rulemaking 
(NPR)  published  on  December  16,  1999 
(64  FR  70428),  we  proposed  that 
additional  measures  are  needed  to 
support  the  attainment  test  for  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area.  Pennsylvania 
has  raised  concerns  that  the  text  found 
in  the  NPR  at  section  II.B.3,  entitled 
Motor  Vehicle  Emissions  Budget,  may 
be  interpreted  to  conclude  that  EPA 
took  final  Agency  action  in  its  October 
26,  1999  letter  to  determine  that 
additional  measures  to  reduce  emissions 
are  required  in  the  Philadelphia- 
Wilmington-Trenton  area  to  support  the 
attainment  test.  This  is  not  the  case.  The 
action  published  by  EPA  on  December    . 
16, 1999  regarding  the  attainment 
demonstration  contained  in  the  Phase  II 
SIP  submitted  by  the  Commonwealth  on 
April  30,  1998  and  supplemented  on 
August  21,  1998,  is  a  proposed  action. 
EPA  has  invited  comment  on  all  matters 
raised  in  the  NPR,  including  the  need 
for  additional  measures. 

We  wished  to  clarif}'  its  intent  and  to 
address  the  Commonwealth's  concerns. 
Therefore,  in  a  letter  to  the 
Commonwealth  dated  December  22, 
1999,  we  withdrew  the  October  26,  1999 
final  actions  as  to  the  adequacy  of  the 
motor  vehicle  emission  budgets 
submitted  by  the  Commonwealth  in  its 
April  30,  1998  Phase  II  SIP  for  the 
Philadelphia-Wilmington-Trenton 
nonattainment  area.  In  the  same 
December  22,  1999  letter,  we  took 
Agency  actions  on  the  adequacy  of  the 
budgets  in  Pennsylvania's  Phase  II  SIP 
by  finding  that  the  attainment  budgets 
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were  not  adequate  and  that  the  ROP 
budgets  were  adequate.  The  December 
22,  1999  letter  also  clearly  indicated 
that  it  superseded  any  final  actions 
which  had  occurred  on  October  26, 
1999,  and  that  the  withdrawal  of  the 
findings  made  on  October  26,  1999  was 
effective  immediately  (December  22, 
1999). 

As  stated  above,  on  December  22, 
1999,  we  informed  the  Commonwealth 
of  oiu-  finding  that  the  motor  vehicle 
emission  budgets  in  the  Phase  11  SIP 
submitted  by  the  Commonwealth  are 
not  adequate  for  the  purposes  of 
transportation  conformity.  Among  other 
things,  the  attainment  budgets,  when 
considered  together  with  all  other 
emission  reductions,  must  be  consistent 
with  applicable  requirements  for 
attainment  as  required  in  40  CFR  Part 
93,  §93.118{e)(4){iv).  In  making  our 
finding  that  the  attainment  budgets  are 
not  adequate,  we  have  preliminarily 
determined  that  the  submitted  Phase  11 
attainment  SIP  does  not  fully  provide 
for  attainment.  This  preliminary 
determination  is  not  a  final  agency 
action  and  is  rather  one  of  the  issues  in 
our  December  16,  1999  Notice  of 
Proposed  Rulemaking  (64  FR  70428). 

On  December  22,  1999,  we  also 
informed  the  Commonwealth  that  we 
found  the  motor  vehicle  emission 
budgets  in  the  1999,  2002,  and  2005 
ROP  plan  adequate  since  they  met  the 
review  criteria  in  40  CFR  Part  93, 
§93.118(e)(4)(i)  through  (e)(4)(vi)  of  the 
conformity  rule. 

This  is  an  announcement  of  adequacy 
findings  that  we  already  made  on 
December  22,  1999.  The  effective  date  of 
these  findings  is  February  4,  2000. 
These  findings  will  also  be  announced 
on  EPA's  website:  http://www.epa.gov/ 
oms/traq  (once  there,  click  on  the 
"Conformity"  button,  then  look  for 
"Adequacy  Review  of  SIP  Submissions 
for  Conformity").  Transportation 
conformity  is  required  by  section  176(c) 
of  the  Clean  Air  Act.  EPA's  conformity 
rule  requires  that  transportation  plans, 
programs,  and  projects  conform  to  SIPs 
and  establishes  the  criteria  and 
procedures  for  determining  whether  or 
not  they  do  so.  Conformity  to  a  SIP 
means  that  transportation  activities  will 
noi  produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  NAAQS. 

The  criteria  by  which  we  determine 
whether  a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(eK4).  Please  note  that  an 
adequacy  finding  is  separate  from  EPA's 
completeness  finding,  and  separate  from 
EPA's  finding  whether  or  not  the  SIP  is 
approvable.  Even  if  we  find  a  budget 
adequate,  the  SIP  could  later  be 


disapproved.  We  described  oiu-  process 
for  determining  the  adequacy  of 
submitted  SIP  budgets  in  a  guidance 
memorandum  dated  May  14, 1999  titled 
"Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision".  We 
followed  this  guidance  in  making  our 
adequacy  findings  for  the  budgets 
contained  in  the  "SIP  for  Rate  of 
Progress  Emission  Reductions  and  for 
Attairunent  of  the  NAAQS  for  Ozone 
Meeting  the  Requirements  of  the 
Alternative  Ozone  Attairunent 
Demonstration  Policy — Phase  11" 
submitted  on  April  30,  1998  by  PADEP. 
You  may  obtain  a  copy  of  this  guidance 
from  EPA's  conformity  web  site  referred 
to  above  or  by  calling  the  contact  name 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  January  10,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator,  Region  III. 

[FR  Doc.  00-1362  Filed  1-19-00;  8:45  am] 

BILUING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6526-7] 

Contractor  Access  to  Confidential 
Business  Information  Under  the  Clean 
Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  The  EPA  has  authorized  the 
following  contractor  and  subcontractors 
for  access  to  information  that  has  been, 
or  will  be,  submitted  to  EPA  under 
sections  108-112, 114. 129  and  183  of 
the  Clean  Air  Act  (CAA)  as  amended: 
Research  Triangle  Institute,  3040 
Comwallis  Road,  Research  Triangle 
Park,  North  Carolina  27709;  Pechan- 
Avanti  Group,  5537-C  Hempstead  Way, 
Springfield,  Virginia  22151;  Stratus 
Consulting,  Inc.,  Suite  201,  1881  Ninth 
Street,  Boulder,  Colorado  80302; 
Mathtech,  Inc.,  Suite  111,  202  Carnegie 
Center,  Princeton,  New  Jersey  08540; 
The  Kevric  Company,  Inc.,  Suite  610. 
8401  Colesville  Road,  Silver  Spring, 
Maryland  20910  under  contract  number 
68-D-99-024. 

Some  of  the  info'rmation  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  under  the  CAA  will 
occur  no  sooner  than  10  days  after 
issuance  of  this  notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Melva  Toomer,  Document  Control 
Officer,  Office  of  Air  Quality  Plaiming 
and  Standards  (MD-11),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.(919)541-0880. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
is  issuing  this  notice  to  inform  all 
submitters  of  information  under 
sections  108-112, 114.  129  and  183  of 
the  CAA  that  EPA  may  provide  the 
above  mentioned  contractor  and       * 
subcontractors  access  to  these  materials 
on  a  need-to-know  basis.  This  contractor 
and  subcontractors  will  provide 
technical  support  to  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  in  the  analyses  of  cost  and 
benefits  of  actual  or  potential  EPA 
action  taken  under  the  CAA. 

In  accordance  with  40  CFR,  part  2. 
subparts  B  and  other  EPA  regulations 
and  policies,  EPA  has  determined  that 
this  contractor  and  subcontractors 
require  access  to  CBI,  submitted  to  EPA 
under  sections  108-112,  114,  129  and 
183  of  the  CAA,  in  order  to  perform 
work  satisfactorily  under  the  above 
noted  contract.  The  contractor  and 
subcontractor  personnel  will  be  given 
access  to  information  submitted  under 
the  above  mentioned  section  of  the 
CAA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI.  The 
contractor  and  subcontractor  personnel 
will  be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procediu-es  before 
they  are  permitted  access  to  CAA  CBI. 
All  access  to  CAA  CBI  will  take  place 
at  the  prime  contractor's  facility.  This 
prime  contractor  has  appropriate 
procedures  and  facilities  in  place  to 
safeguard  the  CAA  CBI  to  which  the 
contractor  has  access. 

Clearance  for  access  to  CAA  CBI  is 
scheduled  to  expire  on  September  30. 
2004  under  contract  68-D-99-024. 

Dated:  |anuar>'  11.  2000. 

Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc,  00-1363  Filed  1-19-00;  8:45  am] 

BILUING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34217;  FRL-6489-2] 

Acephate,  Disulfoton,  and 
Methamldophos,  Revised  Pesticide 
Risit  Assessment;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


3232 


action:  Notice. 
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summary:  EPA  will  hold  a  public 
meeting  to  pres  ant  the  revised  risk 
assessments  foi  three  organophosphate 
pesticides:  Ace  jhate,  disulfoton,  and 
methamidopho ;,  to  interested 
stakeholders.  T  lis  public  meeting, 
called  a  "Techi  ical  Briefing,"  will 
provide  an  opp  artunity  for  stakeholders 
to  learn  about  t  le  data,  information,  and 
methodologies  iiat  the  Agency  used  in 
revising  its  risk  assessments  for 
acephate,  disul  oton,  and 
methamidopho  >.  In  addition, 
representatives  of  the  U.S.  Department 
of  Agriculture  USDA)  will  also  provide 
ideas  on  possil  le  risk  management  for 
acephate,  disul  oton,  and 
methamidophc  s. 

DATES:  The  tec  mical  briefing  will  be 
held  on  Thursc  ay,  February  3.  2000. 
The  disulfoton  technical  briefing  is 
scheduled  fron  9:30  a.m.  to  11:30  a.m., 
and  the  acepha  te  and  methamidophos 
(concurrent)  te  ;hnical  briefing  is 
scheduled  from  1  p.m  to  3  p.m. 
ADDRESSES:  Th  3  technical  briefing  will 
be  held  at  the  I  :adisson  Hotel,  901  North 
Fairfax  St.,  Alexandria,  VA,  (703)  683- 
6000. 

FOR  FURTHER  IN  FORMATION  CONTACT:  By 
mail:  Karen  Ar  gulo,  Special  Review  and 
Registration  Division  (7508C),  Office  of 
Pesticide  Prog]  ams.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvinia  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo.karen®  3pa.g0v. 
SUPPLEMENTARV  INFORMATION: 

I.  General  Info  miation 
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might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  donunent  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides,  you  can 
also  go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/.  In 
addition,  brief  sunMnaries  of  the 
acephate,  disulfoton,  and 
methamidophos  revised  risk 
assessments  are  now  avjiilable  at  http:/ 
/www.epa.gov/pesticides/op/ 
status. htm/,  as  well  as  in  paper  as  part 
of  the  public  version  of  the  official 
record  as  described  in  Unit  I.B.2. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  the 
organophosphate  pesticides:  Acephate, 
disulfoton,  and  methamidophos  under 
docket  control  numbers  OPP-34164A 
for  acephate,  OPP-34165A  for 
disulfoton,  and  OPP-34166A  for 
methamidophos.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  What  Action  is  the  Agency  Taking? 

This  document  announces  the 
Agency's  intention  to  hold  a  technical 
briefing  for  the  organophosphate 
pesticides:  Acephate,  disulfoton,  and 
methamidophos.  The  Agency  is 
presenting  the  revised  risk  assessments 
for  acephate,  disulfoton,  and 
methamidophos  to  interested 
stakeholders.  This  technical  briefing  is 
designed  to  provide  stakeholders  with 
an  opportunity  to  become  even  more 
informed  about  an  organophosphate's 
risk  assessment.  EPA  will  describe  in 


detail  the  revised  risk  assessments: 
Including  the  major  points  (e.g., 
contributors  to  risk  estimates);  how 
public  comment  on  the  preliminary  risk 
assessment  affected  the  revised  risk 
assessment;  and  the  pesticide  use 
information/data  that  was  used  in 
developing  the  revised  risk  assessment. 
Stakeholders  will  have  an  opportunity 
to  ask  clarifying  questions.  In  addition, 
representatives  of  the  USDA  will 
provide  ideas  on  possible  risk 
management. 

The  technical  briefing  is  part  of  the 
pilot  public  participation  process  that 
EPA  and  USDA  are  now  using  for 
involving  the  public  in  the  reassessment 
of  pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (HFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998  as  a 
subcommittee  imder  the  auspices  of 
EPA's  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessment  and 
risk  management  decisions.  EPA  and 
USDA  began  implementing  this  pilot 
process  in  August  1998  in  response  to 
Vice  President  Gore's  directive  to 
increase  transparency  and  opportunities 
for  stakeholder  consultation. 

The  Agency  will  issue  a  Federal 
Register  notice  to  provide  an 
opportunity  for  public  viewing  of  the 
acephate,  disulfoton,  and 
methamidophos  revised  risk 
assessments  and  related  documents  to 
the  Public  Information  and  Records 
Integrity  Branch  and  the  OPP  Internet 
web  site  that  are  described  in  Unit  I.B.I, 
and  to  provide  an  opportunity  for  a  60- 
day  public  participation  period  during 
which  the  public  may  submit  risk 
management  and  mitigation  ideas,  and 
recommendations  and  proposals  for 
transition. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  January  13,  2000. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Diviston,  Office  of  Pesticide  Programs. 
IFR  Doc.  00-1365  Filed  1-19-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6526-^] 

Proposed  CERCLA  Administrative 
Casiiout  Settlement;  Globaltex,  LLC, 
d/b/a  Bates  of  Maine,  Bates  Mill 
Superfund  Site,  Lewiston,  Maine 

AGENCY:  Environmental  Protection 

Aency. 

ACTION:  Notice  of  proposed  settlement; 

request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprqjiensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  and  projected  future 
response  costs  concerning  the  Bates  Mill 
Superfund  Site  in  Lewiston,  Maine  with 
the  following  settling  party:  Globaltex, 
LLC,  d/b/a  Bates  of  Maine.  The 
settlement  requires  the  settling  party  to 
pay  $10,000  to  the  Hazardous  Substance 
Superfund  plus  an  additional  sum  for 
interest  on  that  amount  calculated  from 
April  29,  1999  through  the  date  of 
payment.  The  settlement  includes  a 
covenant  not  to  sue  the  settling  party 
pursuant  to  sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9606  and  9607(a). 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modif}'  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  One  Congress 
Street,  Boston,  MA  02214-2023. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22,  2000. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional  Hearing  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Mailcode  RAA,  Boston, 
Massachusetts  02203  and  should  refer 
to:  In  re:  Bates  Mill  Superfund  Site,  U.S. 
EPA  Docket  No.  1-99-0044. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  proposed  settlement  may  be 
obtained  from  Kathleen  Woodward,  U.S. 
Environmental  Protection  Agency, 
Region  I,  Office  of  Environmental 
Stewardship,  One  Congress  Street,  Suite 
1100,  Mailcode  SES,  Boston,  MA 
02114-2023. 


Dated:  December  15,  1999. 

Dennis  Huebner, 

Acting  Director.  Office  of  Site  Remediation 
S-  Restoration. 

[FR  Doc.  00-1209  Filed  1-1&-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

January  11.  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informationon  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  20,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1  A-804,  445 
Twelfth  Street,  S.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 


Smith  at  (202)  418-0217  or  via  dlie 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0602. 

Title:  Notification  of  Certification 
Withdrawal— Section  76.917. 

Form  Number:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  Local  or  Tribal 
Govenunent. 

Number  of  Respondents:  25. 

Estimated  Time  Per  Response:  .5 
hoiu. 

Frequency  of  Response:  One  time. 

Total  Annual  Burden:  13  hours. 

Total  Annual  Costs:  $25. 

Needs  and  Uses:  The  notifications  are 
used  by  the  Commission  to  readily 
determine  the  extent  of  basic  service  tier 
("BST")  rate  regulation  of  cable  systems 
and  to  be  aware  of  circumstances  where 
certified  local  franchising  authorities  no 
longer  intend  to  regulate  BST  cable 
rates. 

OMB  Control  Number:  3060-0055. 

Title:  FCC  Form  327,  Application  for 
Cable  Television  Relay  Service  Station 
Authorization. 

Form  Number:  FCC  Form  327. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  Individuals  or 
households;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  973. 

Estimated  Time  Per  Response:  3.166 
hours. 

Frequency  of  Response:  On  occasion 
filing  requirement. 

Total  Annual  Burden:  3.081  hours. 

Total  Annual  Costs:  $184,870. 

Needs  and  Uses:  FCC  Form  394  is 
used  by  cable  television  system  owners 
or  operators  and  MMDS  operators  to 
apply  for  cable  television  relay  service 
station  authorizations.  Applicant 
information  is  used  by  Commission  staff 
to  determine  whether  applicants  meet 
basic  statutory  requirements  and  are 
qualified  to  become  or  continue  as 
Commission  licensees. 

OMB  Control  Number:  3060-0514. 

Title:  Section  43.21(b)  Holding 
Company  Annual  Report. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  20. 

Estimated  time  Per  Response:  1  hour. 

Total  Annual  Burden:  20  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  Each  company,  not 
itself  a  communications  common 
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difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0568. 

Title:  Commercial  Leased  Access 
Rates,  Terms  and  Conditions. 

Form  Number:  None. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  Rule  76!970, 
6,270;  Rule  76.970(h),  6,270;  Rule 
76.971,  6,270;  Rule  76.975(b),  30;  Rule 
76.975(c),  30.  respectively. 

Estimated  Time  Per  Response:  4 
hours;  10  hours;  1  hour;  4  hours;  and  2 
minutes,  respectively. 

Frequency  of  Response: 
Recordkeeping  and  Third  Party 
Disclosure  requirements. 

Total  Annual  Burden:  94.171  hours. 

Total  Annual  Costs:  $74,000. 

Needs  and  Uses:  The  information  is 
used  by  prospective  leased  access 
programmers  and  the  Commission  to 
verify  rate  calculations  for  leased  access 
channels  and  to  eliminate  uncertainty  in 
negotiations  for  leased  commercial 
access.  The  Commission's  leased  access 
requirements  are  designed  to  promote 
diversity  of  programming  and 
competition  in  programming  delivery  as 
required  by  Section  612  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992. 

OMB  Control  Number:  3060-0410. 

Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report. 

Form  Number:  FCC  495A  and  FCC 
495B. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  300. 

Estimated  Time  Per  Response:  40 
hours. 

Total  Annual  Burden:  12000  Hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  The  Forecast  of 
Investment  Usage  and  Actual  Usage  of 
Investment  Reports  are  needed  to  detect 
and  correct  forecast  errors  that  could 


lead  to  significant  misallocation  of 
network  plant  between  regulated  and 
nonregulated  activities.  FCC's  purpose 
is  to  protect  the  regulated  ratepayer 
from  subsidizing  the  nonregulated 
activities  of  rate  regulated  telephone 
companies. 

OMB  Control  Number:  3060-0056. 

Title:  Registration  of  Telephone  and 
Data  Terminal  Equipment. 

Form  No.:  FCC  Form  730. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  2400. 

Estimated  Time  Per  Response:  24 
hours. 

Total  Annual  Burden:  57,600  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $2^700.000. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  FCC  Form  730  is 
used  by  equipment  manufacturers  to 
register  telephone  and  data  terminal 
equipment.  Part  68  contains  information 
collection  requirements  associated  with 
the  filing  requirement.  The  information 
is  used  by  the  Commission  staff  to 
identify  improperly  designed  equipment 
that  may  harm  the  nation's  telephone 
network. 

OMB  Control  Number:  3060-0755. 

Title:  Infrastructure  Sharing — CC 
Docket  No.  96-237. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1425, 

Estimated  Time  Per  Response:  1.63 
hours. 

Total  Annual  burden:  2325  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Third  party  disclosure. 

Needs  and  Uses:  CC  Docket  No.  96- 
237  implemented  section  259  of  the 
Communications  Act,  as  amended. 
Section  259  requires  incumbent  local 
exchange  carriers  (LECs)  to  file  any 
arrangements  showing  the  conditions 
under  which  they  share  infrastructure 
per  section  259.  Section  259  also 
requires  incumbent  LECs  to  provide 
information  on  deployments  of  new 
services  and  equipment  to  qualifying 
carriers.  The  Commission  also  requires 
incumbent  LECs  to  provide  60  days 
notice  prior  to  terminating  section  259 
agreements. 

OMB  Control  Number:  3060-0738. 
Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Electronic  Publishing,  and  Alarm 
Monitoring  Services,  CC  Docket  No.  96- 
152. 
Form  Number:  N/A. 
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Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  3000 
hours. 

Total  Annual  Burden:  21,000  hoius. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Third  party 
disclosure. 

Needs  and  Uses:  The  Commission 
imposes  this  third-party  disclosure 
requirement  on  the  BOCs  in  order  to 
implement  the  nondiscrimination 
requirement  of  section  274(c)(2)(A)  of 
the  Communications  Act,  as  amended. 
The  Commission  requires  that  to  the 
extent  a  BOC  refers  a  customer  to  a 
separated  affiliate,  electronic  publishing 
joint  venture  of  affiliate  during  the 
normal  course  of  its  telemarketing 
operations,  it  must  refer  that  customer 
to  all  unaffiliated  electronic  publishers 
requesting  the  referral  service.  In 
particular,  the  BOC  must  provide  the 
customer  the  names  of  all  unaffiliated 
electronic  publishers,  in  random  order. 

OMB  Control  Number:  3060-0759. 

Title:  Implementation  of  Section  273 
of  the  Conununications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1425. 

Estimated  Time  Per  Response:  4.42 
hours  (avg.). 

Total  Annual  Burden:  6300  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $231,000. 

Frequency  of  Response:  On  occasion; 
recordkeeping;  third  party  disclosure. 

Needs  and  Uses:  In  CC  Docket  No. 
96-254,  the  Commission  issued  a  NPRM 
to  initiate  a  proceeding  to  permit  the 
BOCs  to  manufacture 
telecommunications  and  customer 
premises  equipment  on  a  competitive 
basis,  pursuant  to  section  273  of  the 
Communications  Act  of  1934,  as 
amended.  Under  section  273,  a  BOC 
may  provide  telecommunications 
equipment  and  may  manufacture  both 
telecommunications  equipment  and 
CPE  through  a  separate  affiliate  once  the 
Commission  authorizes  the  BOC  to 
provide  in-region,  interLATA  services 
pursuant  to  section  271.  The 
Commission  sought  comment  on 
procedures  governing  collaboration, 
research  and  royalty  agreements, 
reporting  of  protocols  and  technical 
information,  and  disclosure  of  other 
information  on  network  planning  and 
design.  The  Commission  sought 


comment  on  proposed  measiu-es  to 
implement  section  273. 
OMB  Control  Number:  3060-0806. 
Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  Program. 
Form  Number:  FCC  Form  470  and 
FCC  Form  471. 

Type  of  Review:  Extension. 
Respondents:  Business  or  othisr  for 
profit;  not  for  profit  institutions;  state, 
local  or  tribal  government. 
Number  of  Respondents:  60,000. 
Estimated  time  Per  Response:  7.3 
hours  (avg.). 

Total  Annual  burden:  440,000  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
recordkeeping;  third  party  disclosure. 

Needs  and  Uses:  The  Commission 
adopted  rules  providing  support  for  all 
telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  To 
participate  in  the  program,  schools  and 
libraries  must  submit  a  description  of 
the  services  desired  to  the 
Administrator  via  FCC  form  470.  FCC 
Form  471  is  submitted  by  schools  and 
libraries  that  have  ordered 
telecommunications  services,  Internet 
access,  and  internal  connections. 
OMB  Control  Number:  3060-0775. 
Title:  Separate  Affiliate  Requirement 
for  Independent  Local  Exchange  Carrier 
(LEC)  Provision  of  International 
Interexchange  Services — 47  CFR 
64.1901-64.1903. 
Form  Number:  N/A. 
Type  of  Review:  Extension. 
Respondents:  Business  or  other  for 
profit. 
Number  of  Respondents:  10. 
Estimated  Time  Per  Response:  6056 
hours  (avg). 

Total  Annual  Burden:  60,560  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $1,003,000. 

Frequency  of  Response: 
Recordkeeping. 

Needs  and  Uses:  Independent  LECs 
wishing  to  off'er  international, 
interexchange  services  must  maintain 
books  of  account  separate  from  such 
LECs'  local  exchange  and  other 
activities.  This  regulation  does  not 
require  that  the  affiliate  maintain  books 
of  account  that  comply  with  the 
Commission's  Part  32  rules;  rather,  it 
refers  to  the  fact  that  as  a  separate  legal 
entity,  the  international,  interexchange 
affiliate  must  maintain  its  own  books  of 
account  in  the  ordinary  course  of  its 
business.  The  recordkeeping 
requirement  is  used  by  the  Commission 
to  ensure  that  independent  LECs 
providing  international,  interexchange 
services  through  a  separate  affiliate  are 


in  compliance  with  the 
Communications  Act,  as  amended  and 
with  Commission  policies  and 
regulations. 

OMB  Control  Number:  3060^710. 

Title:  Policy  and  Rules  Concerning  the 
Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommxmications  Act  of  1996 — CC 
Docket  No.  96-98. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  12,250. 

Estimated  Time  Per  Response:  124.86 
hours  (avg.). 

Total  Annual  Burden:  1 ,529,620 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden: 
$937,000,000. 

Frequency  of  Response:  On  occasion; 
Recordkeeping;  Third  party  disclosure. 

Needs  and  Uses:  In  CC  Docket  No. 
96-98,  the  Commission  adopted  rules 
and  regulations  to  implement  parts  of 
sections  251  and  252  that  effect  local 
competition.  Specifically,  the  Order 
requires  incumbent  local  exchange 
carriers  to  offer  interconnection, 
unbundled  network  elements,  transport 
and  termination,  and  wholesale  rates  for 
retail  services  to  new  entrants;  that 
incumbent  LECs  price  such  services  at 
rates  that  are  cost-based  and  just  and 
reasonable;  and  that  they  provide  access 
to  rights-of-way  as  well  as  establish 
reciprocal  compensation  arrangements , 
for  the  transport  and  termination  of 
telecommunications  traffic.  All  the 
requirements  are  used  to  ensure  that 
local  exchange  carriers  comply  with 
their  obligations  under  the 
Communications  Act  of  1934,  as 
amended. 

OMB  Control  Number:  3060-0762. 

Title:  Section  274(b)(3)(B)— Written 
Contracts  Filed  with  the  Commission 
and  Made  Publicly  Available. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  4200. 

Estimated  Time  Per  Response:  .75 
hours  (avg.). 

Total  Annual  Burden:  3150  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
third  party  disclosure. 

Needs  and  Uses:  Section  274(b)(3)(B) 
of  the  Communications  Act  of  1934,  as 
amended,  requires  a  separated  affiliate 
or  electronic  publishing  joint  venture 
established  pursuant  to  section  274(a) 
and  its  affiliated  BOC  "to  carrv  out 
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Commission,  Room  1-C804,  445  12th 
Street,  SW.  DC  20554  or  via  the  hitemet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
0MB  Control  No.:  3060-XXXX. 
Title:  Section  325(e)  of  the 
Communications  Act,  47  U.S.C.  Sec. 
325(e).  as  added  by  Public  Law  106- 
133,  113  Stat.  1501,  Appendix  I  (1999), 
Section  1000(9)  of  the  Satellite  Home 
Viewer  Improvement  Act  of  1999,  as 
implemented  by  47  CFR  Section  1.6000, 
et  seq. 
Form  No. :  Not  applicable. 
Type  of  Review:  New  collection. 
Respondents:  Business  or  other  for- 
profit 

Number  of  Respondents:  8.  Estimate 
1 2  complaints  per  year  per  carrier. 
Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  192  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  This  information 
collection  is  mandated  under  Section 
325(e)  of  the  Communications  Act,  47 
U.S.C.  Sec.  325(e),  as  added  by  Public 
Law  106-133,  113  Stat.  1501,  Appendix 
I  (1999),  Section  1000(9)  of  the  Satellite 
Home  Viewer  Improvement  Act  of  1999, 
and  as  implemented  by  47  CFR  1.6000 
et  seq. 

Specifically,  Section  1.6010  requires 
satellite  carriers  that  have  been  found  by 
the  Commission  to  have  violated  the 
retransmission  consent  rule  to  report  the 
remedial  measures  they  have  taken  to 
achieve  rule  compliance. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

lanuary  10,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 


Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxu'acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  20,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  No.:  3060-0715. 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carrier's  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information— CC  Docket  No.  96-115. 
Form  No.:  Not  applicable. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  6,832. 
Estimated  Time  Per  Response:  .25  to 
78  hours. 

Frequency  of  Response: 
Recordkeeping,  requirement,  third  party 
disclosure  requirement,  on  occasion 
reporting  requirement,  annual  reporting 
requirement,  and  one-time  reporting 
requirement. 

Total  Annual  Burden:  616.817  hours. 
Total  Annual  Cost:  $229,520,000. 
Needs  and  Uses:  In  the  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
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115,  the  Commission  reconsidered  the 
previous  CPNI  Order,  addressed 
petitions  for  forbearance  from  the 
requirements,  and  established  rules  to 
implement  section  222  of  the 
Telecommunications  Act  of  1996. 

Among  other  things,  carriers  are 
permitted  to  use  CPNI,  without 
customer  approval,  under  certain 
conditions.  Carriers  must  obtain  express 
customer  approval  to  use  CPNI  to 
market  service  outside  the  customer's 
existing  service  relationship.  Carrier 
must  provide  a  one-time  notification  of 
customer's  CPNI  rights  prior  to  any 
solicitation  for  approval. 

All  of  the  collections,  adopted  and 
proposed,  would  be  used  to  ensure  that 
telecommunications  carriers  comply 
with  the  CPNI  requirements  the 
Commission  promulgates  in  this  Order 
to  implement  section  222  of  the  statute. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1335  Filed  1-19-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting,  Thursday, 
January  20,  2000 

January  13.  2000. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subject  listed  below  on  Thursday, 
January  20,  2000.  which  is  scheduled  to 
commence  at  9:30  a.m.  in  Room  TW- 
C305.  at  445  12th  Street,  S.W., 
Washington,  D.C. 

Item  No.,  Bureau,  and  Subject 

1 — Mass  Media — Title:  Creation  of  Low 
Power  Radio  Service  (MM  Docket  No. 
99-25,  RM's— 9208  and  9242). 
Summary:  The  Commission  will 
consider  further  action  regarding  the 
establishment  of  a  low  power  FM 
radio  service. 

2 — Mass  Media — Title:  Review  of  the 
Commission's  Broadcast  and  Cable 
Equal  Employment  Opportunity  Rules 
and  Policies  (MM  Docket  No.  98-204); 
and  Termination  of  the  EEO 
Streamlining  Proceeding  (MM  Docket 
No.  96-16).  Summary:  The 
Commission  will  consider  further 
action  regarding  equal  employment 
opportunity  rules  and  policies  for 
broadcasters  and  cable  entities, 
including  multichannel  video 
programming  distributors. 
Additional  information  concerning 

this  meeting  may  be  obtained  from 

Maureen  Peratino  or  David  Fiske,  Office 


of  Media  Relations,  telephone  number 
(202)  418-0500:  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor, 
International  Transcription  Services, 
Inc.  (ITS.  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  vdll  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/wvvfw.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victor}'  Drive,  Herndon,  VA  20170. 
telephone  (703)  834-0100:  fax  number 
(703)834-0111. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  00-1464  Filed  1-18-00;  11:33  am] 

BILLING  CODE  6712-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

DATE  AND  TIME:  Tuesday.  January  25, 

2000  at  10  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 

D.C. 

STATUS:  This  Meeting  Will  be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 
Compliance  matters  pursuant  to  2 

U.S.C.  §437g 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  § 438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee 
***** 

DATE  AND  TIME:  Thursday,  January  27, 

2000  at  10  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 

D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  be  Open  to- 

the  Public. 


rrEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1999-32:  Tohono 

O'odham  Nation  by  counsel.  William 

C.  Oldaker 
Advisory  Opinion  1999-33:  MediaOne 

PAC  by  Rahn  Porter,  treasurer 
Legislative  Recommendations  2000 
1996  Democratic  National  Convention 

Committee.  Inc. — Administrative 

Review  of  Repavment  Determination 

(LRA#471) 
1996  Committee  on  Arrangements  for 

the  Republican  National 

Convention — Statement  of  Reasons 

(UL\#472) 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove. 

Acting  Secretary  of  the  Commission. 

|FR  Doc.  00-1458  Filed  1-18-00;  11:02  am] 

BILUNQ  CODE  671 5-01 -M 


FEDERAL  ELECTION  COMMISSION 


[Notice  2000  2] 

Schedule  of  Matching  Fund 
Submission  Dates  and  Submission 
Dates  for  Statements  of  Net 
Outstanding  Campaign  Obligations 
(NOCO)  for  2000  Presidential 
Candidates  Post  Date  of  ineligibility 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  matching  fund 
submission  dates  and  submission  dates 
for  statements  of  net  outstanding 
campaign  obligations  for  2000 
Presidential  candidates  post  Date  of 
Ineligibility. 

SUMMARY:  The  Federal  Election 
Commission  is  publishing  matching 
fund  submission  dates  for  publicly 
funded  2000  Presidential  primary 
candidates.  Eligible  candidates  may 
present  one  suhmission  and/or 
resubmission  per  month  on  the 
designated  date.  Payments  will  be  made 
by  the  U.  S.  Treasury'  to  the  candidate 
generally  within  48  hours  after 
certification  by  the  Commission.  Also 
being  published  are  submission  dates 
for  statements  of  net  outstanding 
campaign  obligations  ("NOCO 
statements")  which  are  required  to  be 
submitted  by  publicly  funded  2000 
Presidential  primar}'  candidates 
following  their  date  of  ineligibility 
("DOI").  Candidates  are  required  to 
submit  a  NOCO  statement  prior  to  each 
regularly  scheduled  date  on  which  they 
receive  federal  matching  funds,  on  dates 
to  be  determined  by  the  Commission. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Lisi,  i\udit  Division,  999  E 
Street.  NW.  Washington.  DC  20463, 

or (800)  424-9530. 

information: 


(202) 694-1 20C 
SUPPLEMENTAR 


Matching  Func  Submissions 

Presidential  i  :andidates  eligible  to 
receive  federal  matching  funds  may 
present  submissions  and/or 
resubmissions  o  the  Federal  Election 
Commission  oi  ce  a  month  on 
designated  sub  nission  dates.  The 
Commission  w  11  reviews  the 
submissions/re  submissions  and  forward 
a  certification   or  payment  to  the 
Secretary  of  Tr  jasury.  Since  no 
payments  can  lie  made  during  1999,  all 
submissions  re:eived  during  1999  will 
be  certified  in  ate  December  1999.  for 
payment  on  Jai  luary  3.  2000.  11  CFR 
90'36.2(c).  During  2000  and  2001, 
certifications  aid  payments  will  be 
made  on  a  moi  thly  basis.  The  last  date 
a  candidate  ma  y  make  a  submission  is 
March  5,  2001. 

The  submiss  on  dates  specified  in  the 
following  list  [  ertain  to  non-threshold 
matching  fund  submissions  and 
resubmissions  after  the  candidate 
establishes  eli^  ibility.  The  threshold 


submission  on 
will  be  determ 
time  and  will 


which  that  eligibility 
ned  may  be  filed  at  any 
I  e  processed  within 
fifteen  busines  s  days  unless  review  of 
the  threshold  <  ubmission  determines 
that  eligibility  has  not  been  met. 

NOCO  Submi.^  sions 

CFR 


Under  11 
who  receives 
must  submit  a 
Commission 
after  the  candiji 
as  determined 
The  candidate 
campaign 
difference 
outstanding 
campaign  ex 
necessary  wi 
on  hand,  the  fi 
assets,  and 
9034.5(a 
their  DOI  by  t 

Candidates 


heUJ 


Card 


campaign  o 
continue  to 
requests  as  lo 
certifies  that  t 
outstanding  c 
or  exceed  the 
matching.  11 
candidate  so 
will  process  t 
appropriate 

Candidates 
NOCO 
each  matchin 


statem  mts 


after  the  candidate's  DOI.  These 
statements  are  due  just  before  the  next 
regularly  scheduled  payment  date,  on  a 
date  to  be  determined  by  the 
Commission.  They  must  reflect  the 
financial  status  of  the  campaign  as  of 
the  close  of  business  three  business  days 
before  the  due  date  of  the  statement  and 
must  also  contain  a  brief  explanation  of 
each  change  in  the  committee's  assets 
and  obligations  from  the  most  recent 
NOCO  statement.  11  CFR  9034.5(f)(2). 

The  Commission  will  review  the 
revised  NOCO  statement  and  adjust  the 
committee's  certification  to  reflect  any 
change  in  the  committee's  financial 
position  that  occurs  after  submission  of 
the  matching  payment  request  and  the 
date  of  the  revised  NOCO  statement. 

The  following  schedule  includes  both 
matching  fund  submission  dates  and 
submission  dates  for  revised  NOCO 
statements. 

Schedule  of  Matching  Fund  Sub- 
mission Dates  and  Submission 
Dates  for  Statements  of  Net 
Outstanding  Campaign  Obliga- 
tions (NOCO)  FOR  2000  Presi- 
dential Candidates 


oMigati 
pi  inses 
nl 


9034.5,  a  candidate 
f  jderal  matching  funds 
NOCO  statement  to  the 
ithin  15  calendar  days 
ate's  date  of  ineligibility, 
under  11  CFR  9033.5. 
s  net  outstanding 
oblifeations  is  equal  to  the 
een  the  total  of  all 
ions  for  qualified 
plus  estimated 
ing  down  costs  less  cash 
lir  market  value  of  capital 
acqounts  receivable.  11  CFR 
idates  will  be  notified  of 
e  Commission, 
vho  have  net  outstanding 
ions  post-DOI  may 
si|bmit  matching  payment 
g  as  the  candidate 
le  remaining  net 
mpaign  obligations  equal 
imount  submitted  for 
:FR  9034.5(f)(1).  If  the 
( ertifies,  the  Commission 
le  request  and  certify  the 
ai  tiount  of  matching  funds, 
must  also  file  revised 

in  connection  with 
fund  request  submitted 


bli  jati 


submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  203-011686. 

Title:  Cooperative  Service  Contract 
Agreement. 

Parties:  AustralianaNew  Zealand 
Direct  Line  Lykes  Lines  Limited.  LLC. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  negotiate,  enter 
into,  and  participate  in  joint  service 
contracts  with  ship  lers  in  the  trades 
between  the  United  States  and  ports  and 
points  worldwide.  The  parties  request 
expedited  review. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretory'. 
[PR  Doc.  00-1396  Filed  1-19-00;  8:45  am] 

BILUING  CODE  6730-01-P 


Submission  dates 

NOCO  Sub- 
mission 
Dates 

01/03/00  

02/01/00  

03/01/00 

04/03/00  

05/01/00         

01/21/00 
02/21/00 
03/23/00 
04/21/00 
05/23/00 

06/01/00 

07/03/00 

06/23/00 
07/21/00 

08/01/00             

08/23/00 

09/01/00            

09/22/99 

10/02/00                

10/24/00 

1 1/01/00   

11/21/00 

12/01/00   

12/21/00 

01/02/01             

01/23/01 

02/01/01                  

02/20/01 

03/05/01  

03/23/01 

Dated:  lanuary  14.  2000. 
Darryl  R.  Wold, 

Chairman.  Federal  Election  Commission. 
|FR  Doc.  00-1.171  Filed  1-19-00;  8:45  am) 

BILUING  CODE  6715-<I1-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 


FEDERAL  MARITIME  COMMISSION 

[Ocean  Transportation  Intermediary  License 
No.  16211 N] 

Global  Shipping,  Inc.;  Order  of 
Revocation 

Section  19(b)  of  the  Shipping  Act  of 
1984,  as  amended,  provides  that  the 
Federal  Maritime  Commission 
("Commission")  may  revoke  any  Ocean 
Transportation  Intermediary  ("OTI") 
license  for  failure  of  a  licensee  to 
maintain  valid  proof  of  financial 
responsibility  on  file  with  the 
Commission.  The  Commission's 
implementing  regulations,  46  CFR 
515.16(a),  provide  for  such  revocation 
effective  as  of  the  termination  date  of 
the  proof  of  financial  responsibility, 
unless  the  licensee  shall  have  submitted 
a  valid  replacement  before  such 
termination  date. 

The  surety  bond  issued  in  favor  of 
Global  Shipping,  Inc.,  Parkway  One, 
Suite  201,  2697  International  Parkway, 
Virginia  Beach,  VA  23452,  was 
cancelled  effective  December  9,  1999. 
On  November  23, 1999,  the  licensee  was 
advised  that  it  is  prohibited  from 
providing  transportation  by  water  as  an 
NVOCC  in  the  foreign  commerce  of  the 
United  States  unless  the  Commission 
received  a  valid  replacement  proof  of 
financial  responsibility  with  an  effective 
date  on  or  before  December  9,  1999.  The 
licensee  has  failed  to  provide  such  a 
replacement. 

Therefore,  By  virtue  of  the  authority 
vested  in  me  by  the  Commission  as  set 
forth  in  46  CFR  501.27(g)(1998): 

Notice  is  hereby  given,  That  the  OTI 
license  issued  to  Global  Shipping,  Inc. 
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is  hereby  revoked  effective  December  9, 
1999. 

It  is  ordered,  That  the  above  OTI 
license  be  returned  to  the  Commission 
for  cancellation. 

It  is  further  ordered.  That  a  notice  of 
this  action  be  published  in  the  Federal 
Register  and  a  copy  of  this  Order  be 
served  upon  Global  Shipping,  Inc. 

Austin  L.  Schmitt, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  00-1394  Filed  1-19-00;  8:45  am] 

BILLING  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Non-Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 

Trans-World  Freight  Systems  Inc., 
10505  N.W.  27th  Street,  Miami,  FL 
33172.  Officers:  Jorge  L.  Loy,  Vice 
President  (Qualifying  Individued), 
Guillermo  Roldan,  President. 

Cargomania  International,  Inc.,  161-15 
Rockaway  Blvd.,  Suite  102,  Jamaica, 
NY  11434.  Officer:  Ki  Bok  Sung, 
President  (Qualifying  Individual). 

Yatari  Express  Int'l  Inc.,  939  S.  Atlantic 
Blvd.,  Suite  212,  Monterey  Park,  CA 
91754.  Officer:  Ing-Jy  Chen,  Secretary 
(Qualifying  Individual),  Kuang-I  Kuo, 
President. 

Masters  Freight  Line,  Inc.,  118  E. 
Savarona  Way,  Carson,  CA  90746. 
^      Officer:  Young  Rok  Choi,  President 
(Qualifying  Individual). 

Ocean  Freight  Forwarders— Ocean 
Transportation  Intermediary 
Applicants: 

CDC  Worldwide,  Inc.,  3505  Cadillac 
Avenue,  Bldg.  G,  Suite  107-A,  Costa 
Mesa,  CA  92626.  Officer:  Costa  Da 
Costa,  President  (Qualifying 
Individual). 


Kalem  Freight  Forwarding,  Inc.,  10505 
N.W.  27th  Street,  Unit  2,  Miami,  FL 
33172.  Officers:  Jorge  L.  Loy, 
President  (Qualifying  Individual), 
Roberto  Malca,  Vice  President. 

Southwest  Visions,  LLC  d/b/a  Trade 
Visions  International,  1799  Euclid 
Avenue,  No.  12,  Berkeley,  CA  94709. 
Officers:  Ikuko  H.  Corbett,  Manager 
(Qualifying  Individual),  Miyako 
Baizer,  Member. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-1397  Filed  1-19-00;  8:45  am) 

BILUING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

[Ocean  Transportation  intern>ediary  License 
No.  15099N] 

World  Line  Shipping,  Inc.;  Order  of 
Revocation 

Section  19(b)  of  the  Shipping  Act  of 
1984,  as  amended,  provides  that  the 
Federal  Maritime  Commission 
("Commission")  may  revoke  any  Ocean 
Transportation  Intermediary  ("OTI") 
license  for  failure  of  a  licensee  to 
maintain  valid  proof  of  financial 
responsibility  on  file  with  the 
Commission.  The  Commission's 
implementing  regulations,  46  C.F.R. 
§  515.16(a),  provide  for  such  revocation 
effective  as  of  the  termination  date  of 
the  proof  of  financial  responsibility, 
unless  the  licensee  shall  have  submitted 
a  valid  replacement  before  such 
termination  date. 

The  surety  bond  issued  in  favor  of 
World  Line  Shipping,  Inc.,  20003 
Rancho  Way,  Rancho  Dominguez,  CA 
90220  was  cancelled  effective  October 
21,  1999.  On  September  22,  1999,  the 
licensee  was  advised  that  it  is 
prohibited  from  providing 
transportation  by  water  as  an  NVOCC  in 
the  foreign  commerce  of  the  United 
States  unless  the  Conunission  received 
a  valid  replacement  proof  of  financial 
responsibility  with  an  effective  date  on 
or  before  October  21,  1999.  The  licensee 
has  failed  to  provide  such  a 
replacement. 

Therefore,  By  virtue  of  the  authority 
vested  in  me  by  the  Commission  as  set 
forth  in  46  C.F.R.  §  501.27(g)  (1998); 

Notice  is  hereby  given,  That  the 
provisional  OTI  license  issued  to  World 
Line  Shipping,  Inc.  is  hereby  revoked 
effective  October  21, 1999. 

It  is  further  ordered.  That  a  notice  of 
this  action  be  published  in  the  Federal 


Register  and  a  copy  of  this  Order  be 
served  upon  World  Line  Shipping,  Inc. 

Austin  L.  Schmitt, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  00-1395  Filed  1-19-00;  8:45  am) 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  odierwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  1 1 , 
2000. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision), 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Three  Rivers  Bancorp,  Inc., 
Monroeville,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Three 
Rivers  Bank  and  Trust  Company, 
Monroeville,  Permsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President), 
411  Locust  Street,  St.  Louis,  Missoiui 
63166-2034: 

1.  Commonwealth  Bancshares,  Inc., 
Shelbyville,  Kentucky;  to  merge  with 


3240 


;alh 


CommonwK 
Louisville, 
indirectly  acq|iire 
&  Trust 
Kentucky 

Board  of  Govimors 
System.  Januar\ 
Robert  deV.  Fri  srson 

Associate  Secre 
[FR  Doc.  00-12 
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Financial  Corporation, 
Kejitucky,  and  thereby 

Commonwealth  Bank 
Compkny,  Middletown, 


of  the  Federal  Reserve 
13.  2000. 
rson, 

ary  of  the  Board. 
2  Filed  1-19-00;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act!  Meeting 


HOLOIlG  THE  MEETING:  Board  of 
Federal  Reserve 


I  le . 


AGENCY 

Governors  of 

System. 

TIME  AND  DATE 

January  24,  2C  00 

PLACE:  Marrir  er 
Reserve  Boarc 
Streets,  N.W., 
STATUS:  CloseB 


11:00  a.m.,  Monday, 

S.  Eccles  Federal 
Building,  20th  and  C 
Washington,  D.C.  20551. 


aisiE 


MATTERS  TO  81 ! 

1.  Proposal; 
a  Federal 

2.  Personne 
promotions 
reassignment! 
involving  i 
System  emplc  yees 

3.  Any  items 
previously 
CONTACT  PERSON 
Lyrm  S.  Fox 
202-452-320'  > 
SUPPLEMENTARY 
call 

approximatel  r 
before  the 
announcemeiit 
holding  comf  any 
scheduled  for 
contact  the  B^ard 
www 
electronic 
lists  applicatit)ns 
procedural 
the  meeting. 

Dated:  Jan 
Robert  deV.  Frterson 

Associate  Seen  tary 
[FR  Doc.  00-1*0 

BILUNG  CODE 


CONSIDERED: 

concerning  renovation  of 
Res4n.  e  Bank  building. 

actions  (appointments, 

signments, 

and  salary  actions) 
individual  Federal  Reserve 


carried  forward  from  a 
anhounced  meeting. 

FOR  MORE  INFORMATION: 
.  \^ssistant  to  the  Board; 


me  ;ting 


.federah  eserve 


INFORMATION:  You  may 
;06  beginning  at 
5  p.m.  two  business  days 

for  a  recorded 
of  bank  and  bank 
applications 
the  meeting;  or  you  may 
's  Web  site  at  http:// 
.gov  for  an 
anikouncement  that  not  only 
but  also  indicates 
other  information  about 


aid 


uaiv  14,  2000. 


■y  of  the  Board. 

Filed  1-14-00;  4:18  pm] 
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FEDERAL  TRADE  COMMISSION 

Advisory  Co4imittee  on  Online  Access 
and  Security 

AGENCY:  Fedf  ral  Trade  Commission. 


ACTION:  Notice  of  meeting  on  February 
4,  2000. 

SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  §  10(a)(2),  and  16  C.F.R. 
§  16.9(a),  notice  is  hereby  given  that  the 
Federal  Trade  Commission  Advisory 
Committee  on  Online  Access  and 
Security  will  hold  a  meeting  on  Friday, 
February  4,  2000,  from  9:00  a.m.  to  1:30 
p.m.  in  Room  432  in  the  headquarters  of 
the  Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20580.  The  meeting  is 
open  to  the  public  and  will  include  a 
period  for  public  comment.  The  purpose 
of  the  Advisory  Committee  is  to  provide 
advice  and  recommendations  to  the 
Commission  regarding  implementation 
of  certain  fair  information  practices  by 
domestic  commercial  Web  sites — 
specifically,  providing  online 
consumers  reasonable  access  to  personal 
information  collected  from  and  about 
them,  and  maintaining  adequate 
security  for  that  information.  Interested 
parties  who  wish  to  submit  comments 
on  the  meeting  agenda  or  questions  for 
consideration  by  the  Advisory 
Committee  may  file  these  documents 
before  the  meeting  with  the  Secretary, 
Federal  Trade  Commission. 
DATES:  The  Advisory  Committee  will 
meet  on  Friday,  February  4,  2000,  from 
9:00  a.m.  to  1:30  p.m. 
ADDRESSES:  The  meeting  will  take  place 
in  Room  432,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Mazzarella,  Division  of  Financial 
Practices,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  N.W.,  Mail 
Stop  4429,  Washington,  DC  20580, 
telephone  (202)  326-3424,  email 
lmazzarella@ftc.gov;  or  Hannah  Stires, 
Division  of  Financial  Practices,  Federal 
Trade  Commission,  600  Peimsylvania 
Avenue,  N.W.,  Mail  Stop  4429, 
Washington,  DC  20580,  telephone  (202) 
326-3178,  email  hstires@ftc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  15  U.S.C.  41  et  seq.;  5  U.S.C. 
App.  sections  1-15;  16  C.F.R.  Part  16. 

The  first  meeting  of  the  Federal  Trade 
Commission  Advisory  Committee  on 
Online  Access  and  Security  will  be  held 
on  Friday,  February  4,  2000,  in  Room 
432,  Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  from  9:00  a.m.  to  1:30 
p.m. 

The  Advisory  Committee  will  identify 
the  costs  and  benefits,  to  both 


consumers  and  businesses,  of 
implementing  the  fair  information 
practices  of  access  and  security  with 
respect  to  personal  information 
collected  for  and  about  consumers 
online.  The  Advisory  Committee  will 
consider  the  parameters  of  reasonable 
access  to  personed  information  and 
adequate  security  and  will  present 
options  for  implementation  of  these 
information  practices  in  a  report  to  the 
Commission. 

The  tentative  agenda  for  the  first 
meeting  is  as  follows: 

1.  Introduction  and  Opening  Remarks 

2.  Administrative  matters;  designation 
of  subcommittees  on  access  and 
security 

3.  Preliminary  discussion  on 
"reasonable  access" 

4.  Preliminary  discussion  on  "adequate 
security" 

5.  Discussion  on  report  to  the 
Commission 

6.  Public  Comment 

7.  Closing  Remarks 

The  meeting  is  open  to  the  public. 
Submission  of  Documents 

Parties  interested  in  submitting 
comments  concerning  any  matter  to  be 
considered  at  the  meeting  should  send 
an  original  and  two  copies  in  advance 
of  the  meeting  to  the  Secretary,  Federal 
Trade  Commission,  Room  H-159,  600 
Peimsylvania  Avenue,  N.W., 
Washington,  DC  20580.  Comments  and 
questions  should  be  captioned 
"Advisory  Committee  on  Online  Access 
and  Security— Comment,  P004807."  To 
enable  prompt  review  and  public 
access,  paper  submissions  should  be 
accompanied  by  a  version  on  diskette  in 
ASCII,  WordPerfect  (please  specify 
version)  or  Microsoft  Word  (please 
specify  version)  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
submitter,  the  Advisory  Committee 
caption,  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the  document.  Alternatively, 
comments  may  be  submitted  to  the 
following  email  address:  advisory 
committee  @ftc.gov.  All  comments  will 
be  posted  on  the  Commission's  Web  site 
atwww.ftc.gov. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary  of  the  Commission. 
(FR  Doc.  00-1468  Filed  1-19-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Savannah  River  Site  Health  Effects 
Subcommittee  (SRSHES) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announce  the 
following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Savannah  River  Site 
Health  Effects  Subcommittee  (SRSHES). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  17,  2000.  8:30  a.m.-12  noon, 
February  18,  2000. 

Place:  Town  and  Country  Inn  Conference 
Center,  2008  Savannah  Highway,  Charleston, 
South  Carolina  29407,  telephone  843/571- 
1000,  fax  843/766-9444. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  75  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  use.  HHS 
delegated  program  responsibility  to  CDC. 


In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  community,  American  Indian  Tribal,  and 
labor  interaction  and  serve  as  a  vehicle  for 
communities,  American  Indian  Tribes,  and 
labor  to  express  concerns  and  provide  advice 
to  CDC  and  ATSDR. 

Matters  To  Be  Discussed:  Agenda  items 
include  presentations  from  NCEH  and 
ATSDR  on  updates  regarding  the  progress  of 
current  studies. 

All  agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  Additional 
Information:  Paul  G.  Renard,  Executive 
Secretary,  SRSHES,  Radiation  Studies 
Branch.  Division  of  Environmental  Hazards 
and  Health  Effects.  NCEH,  CDC,  1600  Clifton 
Road,  (E-39),  Atlanta,  Georgia  30333, 
telephone  404-639-2550,  fax  404-639-2575. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 


authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  January  13,  2000. 
Carolyn  J.  RusseJI, 

Director.  Management  Analysis  and  Senices 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  00-1289  Filed  1-19-00  8:45  am] 

BILUING  CODE  4ie3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Projects 

Title:  April  2000  Current  Population 
Survey  Supplement  on  Child  Support. 

OMB  No.:  0992-0003. 

Description:  Collection  of  these  data 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 
policymaking  efforts  have  been  over 
time  in  applying  the  various  child 
support  legislation  to  the  overall  child 
support  enforcement  picture.  This 
information  will  help  policymakers 
determine  to  what  extent  individuals  on 
welfare  would  be  removed  from  the 
welfare  rolls  as  a  result  of  more 
stringent  child  support  enforcement 
efforts. 

Respondents:  Individuals  and 
Households. 

Annual  Burden  Estimates: 


Instrument 


Survey  Supplement 


Estimated  Total  Annual  Burden  Hours 


No.  of  re- 
spondents 


47,000 


No.  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


T 


Total  burden 
hours 


1 


.0241 


1,136 


1,136 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 


should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  the  clarity  of 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  the  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  13,  2000. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
|FR  Doc.  00-1322  Filed  1-19-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.  00f|-0119] 


National  Foo< 
Filing  of  Fooc 

AGENCY:  Food 
HHS. 

action:  Notic< 


Food  and  Drug 
(FDA)  is  announcing 
Natiotal  Food  Processors 
;  IS  fded  a  petition 
the  food  additive 
amended  to  provide  for 
calcium  disodium  EDTA 


A  to  promote  color 
edible  types  of  cooked, 


summary:  The 

Administratiop 

that  the 

Association  h 

proposing  tha 

regulations  he 

the  safe  use  o 

(ethylenedianjinetetraacetate)  or 

disodium  ED 

retention  for 

canned  legu 


ell 

mes. 


FOR  FURTHER 

Mary  E. 
Safety  and 
215),  Food 
200  C  St.  SW 
202-418-307;: 


I  ^FORMATION  CONTACT: 
LaVei  ichia,  Center  for  Food 
Ap  plied  Nutrition  (HFS- 
Drug  Administration, 
Washington,  DC  20204. 


ani 


SUPPLEMENTAfY 

Federal  Food 
(sec.  409{b)(5 
notice  is  givei  i 
petition  (FAP 
the  National 
Association, 
Washington 
proposes  to 
regulations  in 
disodium  ED 
§172.135 
172.135)  to 
calcium  d 
EDTA  to 
edible  types 

The  agency 
CFR  25.32{k) 
that  does  not 
cumulatively 
the  human 
neither  an 
nor  cin 
is  required 

Dated:  [i 
Alan  M.  Rulis 

Director,  Offict 
Center  for  Foot 
[PR  Doc.  00-1 


BILLING  CODE  41  O-01-F 


Processors  Association; 
Additive  Petition 

and  Drug  Administration, 


INFORMATION:  Under  the 
Drug,  and  Cosmetic  Act 
(21  U.S.C.  348(b)(5))), 
that  a  food  additive 
0A4709)  has  been  filed  by 
'ood  Processors 
■  350  I  St.  NW.,  suite  300, 
)C  20005.  The  petition 
ainend  the  food  additive 
§172.120  Calcium 
'/\  (21  CFR  172.120)  and 
Disbdium  EDTA  (21  CFR 

ide  for  the  safe  use  of 
EDTA  or  disodium 
color  retention  for  all 
cooked,  canned  legumes. 

has  determined  under  21 
that  this  action  is  of  a  type 
individually  or 
have  a  significant  effect  on 
environment.  Therefore, 
mmental  assessment 
envirc^mental  impact  statement 


pi  ovic 

iso(  ium 

pror lote 

cf( 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4565-^t-05] 


anuay  5,  2000. 


ofPremarket  Approval, 
Safety  and  Applied  Nu  trition . 
58  Filed  1-19-00;  8:45  am] 


Notice  of  Proposed  Information 
Collection:  Common  Request;  Monthly 
Report  of  Excess  Income 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  Ivfarch  20, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  Room  8202, 
Washington,  DC  20410,  telephone  (202) 
708-5221  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Multifamily  Housing, 
Office  of  Business  Products,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street  SW,  Washington,  DC 
20410.  telephone  number  (202)  708- 
3291  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
biirden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Monthly  Report  of 
Excess  Income. 

OMB  Control  Number,  if  applicable: 
2502-0086. 

Description  of  the  need  for  the 
information  and  proposed  use:  Owners 
of  Section  236-assisted  projects 
complete  form  HUD-93104,  Monthly 
Report  of  Excess  Income,  to  compute 
any  excess  rents  that  are  due  HUID.  The 
Depcirtment  of  Housing  and  Urban 
Development  monitors  the  owners' 
submission  requirements  and  checks  to 
assiire  that  required  excess  rents  are 
remitted  to  HUD. 

Agency  form  numbers,  if  applicable: 
HUD-93104. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  are  2,500,  the 
frequency  of  responses  is  once  a  month 
(12),  the  estimated  hours  per  response  is 
5  minutes,  and  the  estimated  annual 
hour  burden  is  2,400. 

Status  of  the  proposed  information       * 
collection:  Reinstatment  with  change. 


Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  January  12.  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[PR  Doc.  00-1320  Filed  1-19-00;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-0&-1220-XX:  GPO-0080] 

Notice  of  Meeting  of  the  Oregon  Trail 
interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Thursday, 
January  20,  2000  from  8:00  a.m.  to  10:00 
a.m.  at  the  National  Historic  Oregon 
Trail  Interpretive  Center,  Baker  City, 
Oregon.  Public  comments  will  be 
received  from  9:45  a.m.  to  10:00  a.m., 
January  20,  2000.  The  topics  to  be 
discussed  are  the  Board's 
recommendations  on  the  Vegetation 
Management  Environmental  Assessment 
for  the  National  Historic  Oregon  Trail 
Interpretive  at  Flagstaff  Hill. 


Federal  Register /Vol.  65,  No.  13 /Thursday,  January  20,  2000 /Notices 


3243 


DATES:  The  meeting  will  be  from  8:00 
a.m.  to  10:00  a.m.  January  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  P.O.  Box  987, 
Baker  City,  OR  97814,  (Telephone  541- 
523-1845). 

Richard  T.  Watts. 

Vale  ADM/Operations-Field  Services. 
[FR  Doc.  00-1267  Filed  1-19-00;  8:45  am] 

BILLING  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-91 2-00-0777-XQ] 

Notice  of  Meeting;  Utah  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 

ACTION:  Notice  of  Meeting  of  the  Utah 
Advisory  Council. 

SUMMARY:  The  Bureau  of  Land 
Management's  Utah  Statewide  Resource 
Advisory  Council  meeting  will  be  held 
on  January  20-21,  2000,  in  Provo,  Utah. 

The  purpose  of  this  meeting  is  to 
provide  the  Council  with  an  overview  of 
Utah's  recreation  management  program 
as  well  as  developing  guidelines  for 
recreation  management. 

The  meeting  will  be  held  at  the 
Hampton  Inn,  (Simdance  Room),  1511 
South  40  East,  Provo,  Utah.  It  is 
scheduled  to  begin  at  9  a.m.  on  January 
20  and  conclude  at  noon  on  January  21. 
A  public  comment  period,  where 
members  of  the  public  may  address  the 
Council,  is  scheduled  from  12:30-1:00 
p.m.  on  January  20.  All  meetings  of  the 
BLM's  Resource  Advisory  Council  are 
open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Foot,  Special  Programs 
Coordinator,  Utah  State  Office,  Bureau 
of  Land  Management,  324  South  State 
Street,  SaU  Lake  City,  84111;  phone 
(801) 539-4195. 

Dated:  January  10,  2000. 
Sally  Wisely, 
Utah  BLM  State  Director. 
(FR  Doc.  00-1291  Filed  1-19-00:  8:45  am] 
BILUNG  CODE  4310-DO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-0O-1 330-OB] 

Kemmerer  and  Rock  Springs  Field 
Office  Areas,  Wyoming, Planning 
Review  Concerning  Proposed  Closure 
to  Oil  and  Gas  Leasing  in  Trona  Mining 
Areas  to  Protect  Health  and  Safety 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  conduct  a 
planning  review  and  request  for  public 
participation  concerning  closing 
portions  of  the  trona  mining  areas  to  oil 
and  gas  leasing  for  protection  of  health 
and  safety,  with  potential  to  amend  the 
Kemmerer  and  Green  River  (Rock 
Springs)  Resource  Management  Plans 
(RMPs)  to  modify  mineral  management 
objectives. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  vdth  43  CFR  1610.2(C)  that 
the  Rock  Springs  and  Kemmerer  Field 
Offices  of  the  Bureau  of  Land 
Management  (BLM)  are  proposing  to 
close  the  Special  Sodium  Drilling 
Area — A  in  southwest  Wyoming  to  oil 
and  gas  leasing  and  coincidental 
development  of  oil  and  gas  reserves  on 
existing  oil  and  gas  leases  to  provide  for 
the  continued  health  and  safety  of 
undergroxmd  miners.  A  planning  review 
of  existing  land-use  decisions  would  be 
conducted  to  evaluate  how  to  best 
manage  mineral  resource  and  to  provide 
for  the  recognized  health  and  safety  of 
undergroimd  miners.  Any  needed 
changes  in  existing  management  or  any 
new  management  actions  to  be 
prescribed  for  the  area  will  be  identified 
and  if  necessary,  the  Kemmerer  and 
Green  River  RMPs  amended. 

The  Joint  Industry  Committee  (JIC), 
representing  trona,  and  oil  and  gas 
industry  groups  and  interests,  has 
worked  for  four  years  addressing  issues 
on  the  complexities  of  coincidental 
development  of  underground  trona  and 
deep  oil  and  gas  within  the  Mechanical 
Mining  Trona  Area  (MMTA).  Technical 
studies  and  analysis  with  safety  and 
economic  comparisons  show  that  the 
mineable  trona  within  the  MMTA 
should  be  completely  extracted  before 
development  of  deep  natuiral  gas 
resources.  The  JIC  has  recommended  the 
following  approach: 

•  Expand  the  MMTA  boundary  to 
include  a  one-mile  lateral  safety  buffer, 
known  as  the  Special  Sodium  Drilling 
Area-A  (SSDA-A).  The  SSDA-A 
consists  of  218,613  acres  of  Federal 
minerals  managed  by  the  BLM,  30,959 
acres  of  State  of  Wyoming-owned 


mineral  estate,  and  223,873  acres  of 
privately  held  minerals. 

•  Amend  the  RMPs  to  close  the 
SSDA-A  to  oil  and  gas  leasing  and 
development  of  deep  natural  gas  wells. 
Drilling  of  deep  natural  gas  wells  would 
be  prohibited  imtil  completion  of 
conventional  underground  trona  mining 
and  abandonment  of  the  underground 
trona  mines.  Hydrocarbon  resources  in 
the  MMTA  would  he  conserved  for 
future  development. 

•  Adopt  special  rules  for  drilling 
operations,  well  completion, 
production,  and  abandormient  of 
shallow  natural  gas  wells  within  the 
SSDA-A.  Shallow  gas  drilling  could  be 
allowed  within  the  SSDA-A  on  existing 
oil  and  gas  leases,  subject  to  special 
rules  currently  imder  development. 

•  Outside  of  the  SSDA-A  but  within 
the  Known  Sodium  Leasing  Area,  allow 
oil  and  gas  leasing,  and  drilling  of  deep 
natural  gas  wells  utilizing  the  special 
rules  for  drilling  operations,  well 
completion,  production,  and 
abandoiunents  procedures  as  adopted 
by  the  Wyoming  Oil  and  Gas 
Conservation  Commission  (WOGCC)  for 
the  entire  Special  Sodium  Drilling  Area. 

Closiu'e  to  oil  and  gas  leasing  and 
development  of  the  deep  natxiral  gas 
reserves  within  the  SSDA-A  and 
adoption  of  these  recommendations  is 
problematic  due  to  existing  federal  and 
State  of  Wyoming  oil  and  gas  leases 
within  the  SSDA-A.  These  existing 
leases  do  not  provide  limitations  on  the 
depth  of  oil  and  gas  drilling  operations. 
The  JIC  and  BLM  have  identified  several 
options  for  addressing  this  problem: 

1 .  Maintain  the  current  suspension  on 
existing  oil  and  gas  leases  until 
conventional  underground  mining  of 
trona  has  been  completed  and  miners 
are  no  longer  working  underground. 

2.  Allow  current  suspensions  to 
expire  and  place  conditions  of  approval 
on  applications  to  drill  in  order  to 
prevent  drilling  of  deep  natural  gas 
wells.  Development  of  shallow  natxiral 
gas  wells  may  be  allowed  subject  to 
special  rules  (once  they  are  adopted  by 
the  WOGCC). 

3.  Existing  Federal  and  State  lessees 
could  be  given  preferential  right  to  trade 
oil  and  gas  leases  within  the  SSDA-A 
for  other  Federal  or  State  leases  of 
comparable  value. 

4.  Purchase  existing  Federal  and  State 
oil  and  gas  leases  by  one  or  more  of  the 
following: 

(A)  Give  the  leaseholder  a  royalty 
credit  against  future  oil  and  gas 
production  on  other  leases  held  by  the 
lessee. 

(B)  Allocate  a  portion  of  futxu^ 
sodium  royalties  to  purchase  oil  and  gas 
leases  from  the  lessee. 
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review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  January  13,  2000. 
Alan  R.  Pierson, 
State  Director. 
IFR  Doc.  00-1292  Filed  1-19-00;  8:45  am] 

BILUING  CODE  4310-22-P 
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DEPARTMENT  OF  THE  rNTERIOR 
Bureau  of  Land  Management 

[NV-030-5700-77;  N-61479] 

Realty  Action:  Recreation  and  Pubiic 
Purposes  Act  Ciassification;  Washoe 
County,  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
Washoe  County,  Nevada  has  been 
examined  and  found  suitable  for 
classification  for  lease/conveyance  to 
the  Holy  Cross  Catholic  Community 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  (R&PP)  Act,  as 
amended  (43  U.S.C.  869  et  seq.): 

A  parcel  of  land  in  section  14,  Township 
20  North,  Range  20  East,  Mount  Diablo 
Meridian.  Nevada,  more  particularly 
described  as  follows:  Beginning  at  the  corner 
of  sections  14.  15,  22,  and  23,  Township  20 
North,  Range  20  E,  MDM,  Nevada:  N. 
89°59'21"  E.,  on  the  line  between  sections  14 
and  23,  650.00  feet  distance;  N.  0°32'51"  E.. 
on  a  line  parallel  to  the  south  one  half  mile 
of  the  west  boundary  of  section  14. 1000.00 
feet  distance:  S.  89°59'21''  W.,  on  a  line 
parallel  to  the  west  one  half  mile  of  the  south 
boundary  of  section  14,  650.00  feet  distance; 
S.  0°32'51"  W.,  on  the  line  between  section 
14  and  15,  1000.00  feet  distance  to  the  comer 
of  sections  14, 15,  22,  and  23,  and  the  point 
of  beginning. 

The  parcel  of  land  contains  14.92  acres 
more  or  less. 

Note:  This  description  will  be  replaced  by 
lot  designation  upon  final  approval  of  the 
official  plat  of  survey. 

Holy  Cross  Catholic  Community 
proposes  to  use  the  land  for  a  worship 
center.  The  land  is  not  needed  for 
federal  purposes.  Lease/conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  Issuance  of  a  5-year  lease  with 
a  purchase  option  is  proposed.  The 


lease/patent  when  issued,  will  be 
subject  to  the  provisions  of  the  R&PP 
Act  and  to  all  applicable  regulations  of 
the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1 .  A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of  the- 
United  States,  Act  of  August  30,  1890  (43 
U.S.C.  945). 

2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  it.  or  persons  authorized  by 
it,  the  right  to  prospect,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  regulations  to  be 
established  by  the  Secretary  of  the  Interior. 

And  will  be  subject  to: 

Those  rights  for  road  and  underground 
utility  purposes  granted  to  the  City  of  Sparks, 
Nevada,  its  successors  or  assigns,  by  right-of- 
way  N-59826  pursuant  to  the  Act  of  October 
21.  1976  (43  U.S.C.  1761). 

Those  rights  for  a  water  pump  station 
granted  to  Sierra  Pacific  Power  Company,  its 
successors  or  assigns,  by  right-of-way  N- 
61493  pursuant  to  the  Act  of  October  21, 
1976  (43  U.S.C.  1761). 

Those  rights  for  an  underground  gas  line 
granted  to  Sierra  Pacific  Power  Company,  its 
successors  or  assigns,  by  right-of-way  N- 
62493  pursuant  to  the  Act  of  February  25, 
1920  (41  Stat  437). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  after 
publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
the  proposed  lease/conveyance  or 
classification  to  the  Acting  Assistant 
Manager,  Non-Renewable  Resources, 
Bureau  of  Land  Management,  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  City,  NV  89701. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  worship  center. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
jmd  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
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any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  worship 
center. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  land 
will  not  be  offered  for  lease/conveyance 
until  after  the  classification  becomes 
final. 

SUPPLEMENTARY  INFORMATION: 
Comments,  including  names  and  street 
addresses  of  respondents  will  be 
available  for  public  review  at  the  Carson 
City  Field  Office  during  regular  business 
hours.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  Irom  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated  this  4th  day  of  January,  2000. 
Charles  P.  Pope, 

Acting  Assistant  Manager,  Non-Renewable 
Resources,  Carson  City  Field  Office. 
[FR  Doc.  00-1268  Filed  1-19-00;  8:45  am) 
BILLING  CODE  4310-HC-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-056-143a-ES;  N-66075,  N-66076,  N- 
66077,  N-66078] 

Notice  of  Realty  Action:  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Segregation  Terminated, 
Recreation  and  Public  Purpose  Lease/ 
Conveyance. 

SUMMARY:  The  following  described 
public  lands  in  Las  Vegas,  Clark  County, 
Nevada  were  segregated  on  July  23, 
1997  for  exchange  purposes  under  serial 
number  N-61855.  The  exchange 
segregation  on  the  subject  lands  will  be 
terminated  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
lands  have  been  examined  and  found 
suitable  for  leases/conveyances  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  {43 


U.S.C.  869  et  seq.).  Clark  County 
proposes  to  use  the  lands  for  the 
following  libraries: 

Case  file  N-66075,  Compass  Point  Library 

T.  22S.,R.  60E.,  M.D.M., 
Sec.  10,  WV2SEV4SEV4SE'/4, 
SW'ASE'ASE'A. 

Containing  approximately  15.00  acres  and 
is  located  at  Rainbow  Boulevard  and 
Windmill  Lane. 

Case  file  N-66076,  Cactus  South  Library 

T.  22  S.,  R.  60  E.,  M.D.M., 

Sec.  26.  EV2EV2SEV4SEV4. 
WV2SEV4SEV4SEV4. 

Containing  approximately  15.00  acres  and 
is  located  at  South  Jones  Boulevard  and  West 
Cactus  Avenue. 

Case  file  N-66077,  Town  Center  Library: 

T.  19  S.,  R.  60  E.,  sec.  29,  SEV4SEV4NEV4. 

EV2NEV4SEV4NEV4 

Containing  approximately  15.00  acres 
located  at  Durango  Drive  and  Tropical 
Parkway. 

Case  file  N-66078,  Lone  Mountain  West 
Library 

T.  20  S.,  R.  59  E.,  M.D.M., 

Sec.  1.  SEV4NEV4SWV4, 
E'/2SWV4NEV4SWV4. 

Containing  approximately  15  acres  and  is 
located  near  North  Hualapai  Way  and 
Alexander  Road. 

The  lands  are  not  required  for  any 
federal  purpose.  The  leases/ 
conveyances  are  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  leases/ 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  Coimty  Transportation  Plan;  and 
for  N-66075,  Compass  Point  Library, 
will  be  subject  to: 

1.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  right-of-way  N-63015  under 
the  Act  of  October  21,  1976  (43  U.S.C. 
1761),  and  for  N-66076,  Cactus  South 
Library,  will  be  subject  to: 

1.  Those  rights  for  transmission/ 
distribution  purposes  which  have  been 
granted  to  Sprint  Central  Telephone  by 
right-of-way  N-10688  under  the  Act  of 


March  4,  1911  (43  U.S.C.  961).  and  for 
N-66077,  Town  Center  Library,  will  be 
subject  to: 

1 .  Those  rights  for  transmission/ 
distribution  purposes  which  have  been 
granted  to  Sprint  Central  Telephone  by 
right-of-way  N-53652  under  the  Act  of 
October  21,  1976  (43  U.S.C.  1761). 

2.  Those  rights  for  transmission/ 
distribution  purposes  which  have  been 
granted  to  Las  Vegas  Valley  Water 
District  by  right-of-way  N-55369  under 
the  Act  of  October  21,  1976  (43  U.S.C. 
1761). 

3.  Those  rights  for  transmission/ 
distribution  purposes  which  have  been 
granted  to  Southwest  Gas  Corporation 
by  right-of-way  N-57864  under  the  Act 
of  October  21,  1976  (43  U.S.C.  1761). 

4.  Those  rights  for  transmission/ 
distribution  purposes  which  have  been 
granted  to  Nevada  Power  Company  by 
right-of-way  N-61051  under  the  Act  of 
October  21,  1976  (43  U.S.C.  1761).  and 
for  N-66078,  Lone  Mountain  West 
Library,  will  be  subject  to: 

1 .  Tnose  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  right-of-way  N-61323  under 
the  Act  of  October  21,  1976  (43  U.S.C. 
1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  fi"om  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  fi"om  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  leases/conveyances  for 
classification  of  the  lands  to  the  Las 
Vegas  Field  Office  Manager,  Las  Vegas 
Field  Office,  4765  Vegas  Drive,  Las 
Vegas,  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands  for  library  sites.  Comments  on 
the  classification  are  restricted  to 
whether  the  lands  are  physically  suited 
for  the  proposal,  whether  the  use  will 
maximize  the  futiu^  use  or  uses  of  the 
lands,  whether  the  use  is  consistent 
with  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs. 
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Application  Co  mments 
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12,2000. 


Dated:  January 
Rex  Wells, 

Assistant  Field 
Lasyegas,  NV. 
(FR  Doc.  0O-1 

BIUJING  CODE  143(H4C-U 


129) 


review  concerning 
duty  order  on 
from  Malaysia 


Federal  Register /Vol.  65,  No,  13 /Thursday,  January  20,  2000 /Notices 


Cff, 


Ice  Manager, 

Filed  1-19-00;  8:45  am) 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  N  >.  731-TA-527  (Review)] 

Extruded  Rubper  Thread  From 
Malaysia 

agency:  Unite  1  States  International 
Trade  Commis  sion. 
ACTION:  Sched  il 


ing  of  a  full  five-year 
the  antidumping 
jxtruded  rubber  thread 


summary:  The  Commission  hereby  gives 
notice  of  the  si  :heduling  of  a  full  review 
pursuant  to  se  :tion  751(c)(5)  of  the 
Tariff  Act  of  1  )30  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  de  ermine  whether 
revocation  of  me  antidumping  duty 
order  on  extru  ded  rubber  thread  from 
Malaysia  wou  d  be  likely  to  lead  to 
continuation  c  r  recurrence  of  material 
injury.  For  fur  ther  information 
concerning  thi  t  conduct  of  this  review 
and  rules  of  g(  neral  application,  consult 
the  Commissii  )n's  Rules  of  Practice  and 
Procedure,  pa  t  201,  subparts  A  through 
E  (19  CFR  par  201),  and  part  207. 
subparts  A,  D,  E.  and  F  (19  CFR  part 
207).  Recent  a  mendments  to  the  Rules 
of  Practice  am  1  Procedure  pertinent  to 
five-year  revif  ws,  including  the  text  of 
subpart  F  of  pirt  207,  are  published  at 
63  FR  30599,  une  5,  1998,  and  may  be 
downloaded  I  rom  the  Commission's 
World  Wide  V  /eb  site  at  http:// 
www.usitc.gc  i^/rules.htm. 
EFFECTIVE  DATE:  January  13,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  Be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  4,  1999,  the 
'  Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  review  were  such  that  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Act  should  proceed  (64  FR  62689, 
November  17, 1999).  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  this  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  HP]  gathered  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 


review.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  review  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report' 

The  prehearing  staff  report  in  the 
review  will  be  placed  in  the  nonpublic 
record  on  May  9,  2000,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  section  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  review  beginning 
at  9:30  a.m.  on  June  1,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  22,  2000.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  25,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f),  207.24. 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  review  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.65  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  18,  2000.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  8.  2000; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
review  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  review  on  or  before  June  8,  2000.  On 
July  5,  2000,  the  Commission  will  make 
available  to  parties  all  information  on 
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which  they  have  not  had  an  opportunity 
to  comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  July  7,  2000,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.68  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  January  14,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  00-1344  Filed  1-19-00;  8:45  ami 
BILUING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-841  (Final)] 

Certain  Non-Frozen  Apple  Juice 
Concentrate  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidiunping  investigation  No. 
731-TA-841  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  certain  non-frozen  apple 
juice  concentrate,  provided  for  in 
subheadings  2009.70.00  and  2106.90.52 


of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  ^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Chadwick,  Jr.  (202-205-3390), 
Office  of  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wv^rw. usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  non-frozen  apple 
juice  concentrate  from  China  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  June  7,  1999,  by  counsel  on 
behalf  of  Coloma  Frozen  Foods,  Inc., 
Coloma,  MI;  Green  Valley  Packers, 
Arvin,  CA;  Knouse  Foods  Cooperative, 
Inc.,  Peach  Glen,  PA;  Mason  County 
Fruit  Packers,  Ludington,  MI;  and  Tree 
Top,  Inc.,  Selah,  WA. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing' to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 


'  The  imported  product  covered  by  the  scope  of 
this  investigation,  as  defined  by  the  Department  of 
Commerce,  consists  of  all  non-frozen  concentrated 
apple  juice  with  a  Brix  scale  of  40  or  greater, 
whether  or  not  containing  added  sugar  or  other 
sweetening  matter,  and  whether  or  not  fortified 
with  vitamins  or  minerals.  Excluded  from  the  scope 
of  this  investigation  are  frozen  concentrated  apple 
juice,  non-frozen  concentrated  apple  juice  that  has 
been  fermented,  and  non-frozen  concentrated  apple 
juice  to  which  spirits  have  been  added. 


Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
conteiining  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  imder  the 
APO. 

Stafif  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
March  28,  2000,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  April  10,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  April  3,  2000.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  6.  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
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Written  Subm  ssions 

Each  party  v  rho  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  I  'rehearing  briefs  must 
conform  with  he  provisions  of  section 

207.23  of  the  ( iommission's  rules;  the 
deadline  for  fi  ing  is  April  4.  2000. 
Parties  may  ali  io  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  (Iommission's  rules,  and 
posthearing  bi  iefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commissidn's  rules.  The  deadUne 
for  filing  postliearing  briefs  is  April  17, 
2000;  witness  testimony  must  be  filed 
no  later  than  t  iree  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  enterep  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statem  ent  of  information 
pertinent  to  th  e  subject  of  the 
investigation  (in  or  before  April  17, 
2000.  On  May  5,  2000,  the  Commission 
will  make  ava  lable  to  parties  all 
information  oi  i  which  they  have  not  had 
an  opportunit  i  to  comment.  Parties  may 
submit  final  c  )mments  on  this 
information  o  i  or  before  May  9,  2000, 
but  such  final  comments  must  not 
contain  new  f  ictual  information  and 
must  otherwis  e  comply  with  section 
207.30  of  the  i  Commission's  rules.  All 
written  submi  ssions  must  conform  with 
the  provision!  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  B  PI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  20! '.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filii  g  of  submissions  with  the 
Secretary  by  f  icsimile  or  electronic 
means. 

In  accordar  ce  with  sections  201.16(c) 
and  207.3  of  t  le  Commission's  rules, 
each  documei  U  filed  by  a  party  to  the 
investigation  nust  be  served  on  all  other 
parties  to  the  Investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certifici  te  of  service  must  be 
timely  filed. '  'he  Secretary  will  not 
accept  a  docu  ment  for  filing  without  a 
certificate  of  i  lervice. 

Authority:  T  lis  investigation  is  being 
conducted  und  3r  authority  of  title  VII  of  the 
Tariff  Act  of  1?  30;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  Janu4ry  13,  2000. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary.- 
[FR  Doc.  00-1343  Filed  1-19-00;  8:45  am] 

BtLLMNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  The  Comprehensive 
Environmentai  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  §§9601  to  9675 

Under  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  December  22, 1999, 
a  proposed  consent  decree  in  United 
States  V.  Robert  W.  Meyer,  Jr.,  Civil 
Action  No.  l:97-CV-526,  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Michigan. 

In  this  action  the  United  States  sought 
to  recover  past  costs  incurred  in 
connection  with  the  clean-up  of  the 
contiguous  Northemaire  Plating 
Company  and  Kysor  Industrial 
Corporation  Superfund  Sites  located  in 
Cadillac,  Wexford  County,  Michigan. 
The  proposed  consent  decree  resolves 
the  United  States'  claims  against 
defendant  Robert  W.  Meyer,  Jr.,  as  the 
operator  of  a  facility  that  contributed  to 
the  harm  associated  with  the 
Northemaire  Site,  in  return  for  a  total 
payment  of  $625,000. 

'The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Robert 
W.  Meyer,  Jr.,  D.J.  Ref.  #90-1 1-2-83 7B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  330  Ionia  NW,  Room 
501,  Grand  Rapids,  Michigan  49503, 
and  at  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  A  copy  of  the  proposed  consent 
decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  D.C.  20044- 
7611.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Bruce  Gelber, 

Deputy  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  00-1270  Filed  1-19-00;  8:45  am] 

BILUNG  COO£  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  the  action  entitled  United 
State  of  America  v.  Sapo  Corporation, 
et.  al,  Civil  Action  No.  99-2366 
(D.P.R.),  was  lodged  on  December  15, 
1999  with  the  United  States  District 
Court  for  the  District  of  Puerto  Rico.  The 
proposed  consent  decree  resolves  claims 
of  the  United  States,  on  behalf  of  the 
Secretary  of  the  Army,  under  the 
Federal  Water  Pollution  Control  Act,  as 
amended  ("Clean  Water  Act"),  33  U.S.C. 
1251-1387,  against  defendants  Sapo 
Corporation,  Concho  Corporation,  and 
Arnold  Benus.  These  claims  are  for 
injunctive  relief  and  civil  penalties 
arising  from  defendants'  alleged 
discharge  of  fill  material  into  wetlands 
at  the  Copamarina  Beach  Resort  in  Cana 
Gorda  Ward,  Guanica,  Puerto  Rico, 
without  a  permit  from  the  U.S.  Army 
Corps  of  Engineers,  in  violation  of 
Section  301(a)  of  the  Clean  Water  Act, 
33  U.S.C.  1311(a). 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  will  (l) 
Pay  a  civil  penalty  of  $15,000  to  the 
United  States,  (2)  complete  a  mitigation 
project  to  enhance  protection  of  existing 
wetlands  on  their  property  by 
constructing  barriers  to  intrusion  by 
motor  vehicles,  and  (3)  complete  a 
preservation  project  by  transferring  title 
to  30.59  acres  of  wetlands  valued  at 
$98,126,  including  the  protective 
barriers,  imder  a  perpetual  conservation 
easement,  to  the  Puerto  Rico 
Department  of  Natural  and 
Environmental  Resources. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Sapo 
Corporation,  et  al.,  Civil  Action  No.  99-, 
2366  (D.P.R.),  DOJ  Ref.  No.  90-5-1-1- 
4471/1. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Building, 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico 
00918.  A  copy  may  be  obtained  by  mail 
from  the  Consent  Decree  Library,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044-7611.  In  requesting  a  copy  by 
mail,  please  refer  to  the  referenced  case 
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and  enclose  a  check  in  the  amount  of 
$5.75  (25  cents  per  page  reproduction 
costs  for  the  Decree  and  appendix)  made 
payable  to  Consent  Decree  Library. 

Bruce  Gelber. 

Deputy  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
[FR  Doc.  00-1271  Filed  1-19-00;  8:45  am] 
BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response 
Compensation,  and  Liability  Act,  The 
Clean  Water  Act,  and  The  Resource 
Conservation  and  Recovery  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  23,  1999,  a 
proposed  Consent  Decree  in  United 
States  and  State  of  Idaho  v.  Union 
Pacific  Railroad  Co.,  Case  No.  99-606- 
N-EJL  (D.  Idaho)  and  Coeur  d'Alene 
Tribe  V.  Union  Pacific  Railroad  Co., 
Case  No.  CV  91-0342-N-EJL  (D.  Idaho) 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Idaho. 

The  Consent  Decree  settles  claims  by 
the  United  States,  the  State  of  Idaho, 
and  the  Coeiu  d'Alene  Tribe  (Tribe) 
asserts  claims  against  Union  Pacific 
Railroad  Company  (Union  Pacific) 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  §§  9606  and 
9607,  and  Sections  311  of  the  Clean 
Water  Act  (CWA),  33  U.S.C.  §  1321.  The 
Complaint  of  the  United  States  and  the 
State  seeks  injunctive  relief  requiring 
Union  Pacific  to  implement  the  non- 
time-critical  removal  action  selected  bv 
EPA,  the  State  and  the  Tribe,  for  most ' 
of  Union  Pacific's  71.5-mile-long 
railroad  right  of  way  between  MuUan 
and  Plummer,  Idaho  (the  ROW)  and 
certain  adjacent  areas  (collectively  the 
Project  Area)  in  the  Coeur  d'Alene  Basin 
in  northern  Idaho.  The  Plaintiffs' 
Complaints  also  seek  past  and  futiu-e 
CERCLA  response  costs  incurred  by 
EPA,  the  Departments  of  the  Interior 
(Interior)  and  Agriculture  (Agriculture), 
the  State,  and  the  Tribe  in  connection 
with  the  Project  Area  and  damages  for 
injuries  to  natural  resources  throughout 
the  Coeur  d'Alene  Basin. 

The  Consent  Decree  requires  Union 
Pacific  to  implement  the  response 
action  selected  for  the  Project  Area  and 
specified  additional  work  needed  to 
convert  the  ROW  into  a  biking/hiking 
trail  for  public  use.  The  estimated  total 
cost  of  this  work  is  over  $25  million.  In 
addition,  Union  Pacific  agrees  to  pay  (1) 


the  past  response  costs  incurred  by  the 
United  States,  the  State  and  the  Tribe  in 
connection  with  the  negotiations  and 
the  Engineering  Evaluation  and  Cost 
Analysis  (EE/CA)  needed  to  select  the 
response  action  (approximately 
$600,000  for  the  United  States);  (2) 
$2,730,000  to  the  State  and  the  Tribe, 
primarily  for  their  expected  future  costs 
of  maintaining  public  amenities  along 
the  biking/hiking  trial;  (3)  $35,000  to 
fund  educational  activities  to  be 
conducted  by  Plaintiffs  as  part  of  the 
Response  Action;  (4)  up  to  $25,000  per 
year  for  10  years  to  the  Tribe  for  costs 
it  incurs  for  operation  and  maintenance 
of  the  Chatcolet  Bridge;  (5)  the  future 
response  costs  of  all  three  governments 
for  oversight  of  the  removal  action;  and 
(6)  $2,000,000  to  Interior,  Agricuhure, 
and  the  Tribe  for  natural  resource 
damages. 

In  exchange,  Union  Pacific  will  , 
receive  a  covenant  not  to  sue  for 
response  actions  and  costs  relating  to 
the  Project  Area  (primarily  the  ROW) 
pursuant  to  Sections  106  and  107(a)  of 
CERCLA,  Section  311  of  the  CWA,  and 
Section  7003  of  RCRA.  Union  Pacific 
will  also  receive  a  covenant  not  to  sue 
for  natural  resource  damages  under 
CERCLA  and  the  CWA  in  the  "Coeur 
d'Alene  Basin  Environment,"  an  area 
that  includes  the  watersheds  of  both  the 
North  and  South  Forks  of  the  Coeur 
d'Alene  River,  the  main  stem  of  the 
Coeur  d'Alene  River,  Lake  Coeur 
d'Alene. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  and  State  of  Idaho 
V.  Union  Pacific  Railroad  Co.,  Case  No. 
99-606-N-EJL  (D.  Idaho),  D.J.  Ref.  No. 
90-1 1-3-1 28L.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  §  6973(d). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  First  Interstate  Center,  877 
West  Main  Street,  Suite  201,  Boise, 
Idaho  83702  and  at  North  Idaho  College 
Library,  1000  West  Garden  Avenue, 
Coeur  d'Alene,  Idaho  83814.  A  copy  of 
the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington.  D.C.  20044.  hi 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $255.75  (with 
exhibits)  (25  cents  per  page 


reproduction  cost)  payable  to  the 
Consent  Decree  Library.  If  requesting  a 
copy  of  the  Consent  Decree  exclusive  of 
exhibits,  please  enclose  a  check  in  the 
amount  of  $27.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  00-1269  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review;  (New  collection)  2000 
Census  of  State  and  Local  Law 
Enforcement  Agencies. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
March  20.  2000. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  coUection 
instrument  with  instructions  or 
additional  information,  please  contact 
Dr.  Brian  A.  Reaves.  202-616-3287. 
Biu^au  of  Justice  Statistics,  Office  of 
Justice  Programs,  U.S.  Department  of  • 
Justice,  810  7th  Street,  N.W.. 
Washington.  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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Dated:  lanuajy  13,  2000 
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(FR  Doc.  00-1 
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Agency  information  Coilection 
Activities:  New  Collection;  Comment 
Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  (New  Collection);  Survey 
of  Youth  in  Residential  Placement. 

The  Department  of  Justice,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  September  1,  1999,  allowing 
for  a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  February  22,  2000.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  1220,  1331  Pennsylvania 
Avenue  NW,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  DOJ  via  facsimile  to  (202) 
514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Survey  of  Youth  in  Residential 
Placement. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None;  Office  of  Justice  Programs,  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond.as  well  as  a  brief 
abstract: 

Primary:  Juveniles  in  residential 
juvenile  justice  facilities 
Other:  Juvenile  Justice  Facilities 
42  U.S.C.  5653  authorizes  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  to  collect  information  on  all 
aspects  of  the  juvenile  justice  system 
and  juvenile  offenders.  This  siu^ey  will 
collect  some  information  from  juvenile 
justice  facilities  and  will  survey 
juveniles  resident  in  these  facilities.  The 
svuA^ey  will  take  at  most  1  hour  to 
complete  and  cover  the  juvenile's 
background,  needs,  and  services 
received. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  40  facilities  in  2000  and 
280  facilities  in  2002  at  1  hour  for  each 
facility;  1600  juveniles  in  2000  and 
10,500  in  2002  at  0.75  hours  per 
juvenile. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  9,395  hours  including 
facility  and  juvenile  responses. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530,  or  via  facsimile 
at  (202)  514-1534. 


Dated:  January  12,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  00—1254  Filed  1-19-00;  8:45  am] 
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DEPARTMErn*  OF  JUSTICE 

National  institute  of  Corrections 

Soiicitation  for  a  Cooperative 
Agreement— Deveiopment  of  Training 
Curricuium  and  Deiivery  of  Managing 
Initial  Criminal  Justice  Decisions 
Forums 

agency:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  cooperative 
agreement. 

SUMMARY:  The  National  Institute  of 
Corrections  is  seeking  applications  for  a 
cooperative  agreement  to  join  NIC  in 
assisting  five  to  seven  local  jurisdiction 
criminal  justice  policy  teams  in 
developing  an  "outcome  based  decision 
process"  for  the  pretrial  phase  activities 
of  their  system.  This  initiative  is  being 
undertaken  as  an  interagency  activity 
between  the  Bureau  of  Justice 
Assistance  and  the  National  Institute  of 
Corrections. 

NIC  has  been  involved  in  several 
projects  which  examine  the 
relationships  of  component  parts  of  the 
justice  system  to  each  other.  Chu 
experience  indicates  that  while  justice 
agencies  within  a  jurisdiction  may  have 
a  general  working  knowledge  of  what 
each  other  does,  true  collaboration  is 
not  the  norm.  One  of  the  purposes  of 
this  project  is  to  bring  jiuisdictional 
policy  makers  together  to  discuss  and 
define  what  they  want  as  an  outcome  for 
their  pretrial  efforts.  To  assist  them  in 
defining  their  desired  outcome 
statement,  NIC  will  provide  them  with 
information  on  best  practices  together 
with  team  building  activities  designed 
to  produce  collaborative  planning  and 
determine  what  degree  of  investment 
they  are  prepared  to  make  from  current 
and/or  new  resources  to  accomplish 
their  desired  outcome. 

The  cooperative  agreement  is  an 
assistance  relationship  in  which  the 
National  Institute  of  Corrections  is 
substantially  involved  in  all  aspects  of 
the  project  during  the  award  period.  An 
award  will  be  made  to  an  orgeuiization 
or  individual  who  will,  in  concert  with 
the  Institute,  provide  technical 
assistance  to  the  selected  jurisdictions. 
No  funds  will  be  transferred  to  state  or 
local  governments. 

Project  Objectives 

The  goal  of  the  project  is  to  bring 
together  system  policy  makers,  affected 
by  pretrial  decisions,  as  a  team  to  build 
an  awareness  of  "outcome  based 
decision  making".  NIC  will  provide 
them  with  relevant  information  they  can 
take  back  home  and  use  in  future  design 
and  implementation.  This  project  will 


present  content  information  about 
policy  adopted  and  programs 
implemented  in  a  number  of 
jurisdictions  to  improve  case  flow, 
reduce  officer  court  appearances,  reduce 
officers  processing  time,  reduce 
prosecutor  and  public  defender 
preparation  time  and  provide  the  court 
with  accurate  defendant  information  to 
effectively  and  efficiently  produce 
desired  outcomes.  Finally,  the  project 
will  emphasize  the  need  to  establish 
and  maintain  a  policy  level  group  for 
ongoing  strategic  planning. 

Each  local  policy  team  will  consist  of 
seven  (7)  identified  positions  and  will 
attend  two  three-day  forums.  The  policy 
team  will  consist  of  the  following 
representatives:  1.  Judge.  2.  The 
Prosecutor,  3.  Chief  Law  Enforcement 
Officer,  4.  Community  Based  Victim 
Advocate,  5.  Pretrial  Program 
Administrator  or  Jail  Administrator,  6. 
city/county  CAO/CFO  or  Executive,  7. 
Public  Defender  or  Defense  Bar.  The 
final  team  participants  will  be 
determined  based  on  individual 
jurisdictional  circumstances. 

The  overall  goal  is  to  assist  the 
jiuisdiction  to  produce  an  outcome 
based  policy  statement  which  will  be 
implemented  for  pretrial  activities,  i.e., 
reduce  the  potential  for  offenses  by 
pretrial  defendants,  reduce  the  amount 
of  time  from  arrest  to  trial  and  assure 
adequate  facilities  for  all  pretrial 
defendants  etc.  In  support  of  this  goal 
the  objectives  are: 

1.  Discuss  what  is  required  to  plan  a 
systemic  course  of  action  for  all  pretrial 
activities,  i.e.,  the  investment  of  time  to 
build  trust,  to  share  resoiu-ces  and  to 
jointly  share  responsibility. 

2.  Identify  how  their  present  system 
works  and  provide  an  overview  of 
mapping  the  activities  from  arrest  to 
trial  in  each  component.  (Actual 
mapping  activity  should  occur  between 
the  first  and  second  forum  meeting.) 

3.  Develop  written  policy  and 
procedure  based  on  a  systemic  plan. 

4.  Identify  a  policy  level  planning  to 
attend  and  participate  in  the  fonuns. 

5.  Assist  the  jurisdiction  identifying 
data  elements  needed  for  policy 
decisions  in  futine  decision  making. 

6.  Provide  exercises  during  the  forums 
which  require  team  members  to 
examine  their  individual/agency  actions 
against  the  team's  desired  outcome 
statement. 

7.  Develop  strategic  planning  skills 
which  can  be  applied  to  futiue  policy 
making  activities. 

Design  and  content  of  the  project 

This  project  will  provide  training 
forums  and  on-site  technical  assistance 
to  support  the  development  and 


implementation  of  a  collaborative 
planning  process  for  the  components 
involved  in  the  pretrial  phase  of  the 
criminal  justice  system.  The  project  will 
bring  five  to  seven  jurisdiction  teams  of 
seven  (7)  members  each  from  local 
justice  systems  to  a  central  location  for 
content  presentations  and  team  building 
exercises.  It  will  also  provide  a  limited 
amount  of  on-site  technical  assistance. 

The  project  is  designed  to  bring 
together  policy  level  teams  to 
collaboratively  define  the  desired 
outcome  of  the  pretrial  process  in  their 
jurisdiction  and  to  test  out  policy 
change  scenarios  they  develop  which 
move  toward  the  desired  outcome.  Our 
previous  experience  in  working  with 
criminal  justice  components  suggests 
that  before  systemic  change  can  occur 
there  must  be  agreement  among  policy 
makers.  (Of  course,  before  the  policy 
can  be  successful  there  must  be 
imderstanding  and  agreement  at  the 
implementation  point.)  Therefore,  the 
jurisdictional  teams  make-up  requires 
those  at  the  top  of  their  organizadons  to 
be  the  participants.  Each  jurisdiction 
must  be  willing  to  commit  the  time  and 
effort  of  their  policy  makers  to  a  process 
of  team  building,  visioning  and  strategic 
planning  to  develop  both  system  and 
agency  policies  which  will  lead  to 
effective  and  efficient  pretrial  processes. 

Project  assistance  wul  be  in  the  form 
of  providing  travel  and  per  diem  to 
attend  two  (2)  forums  consisting  of  three 
(3)  days  eacL  at  the  National  Institute  of 
Corrections,  Lungmont,  Colorado 
facility.  During  the  forums  the 
participants  will  be  provided  content 
information  from  practitioners  after 
which  they  will  produce  at  a  desired 
outcome  statement  based  on  their 
values.  Each  participating  jurisdiction 
will  receive  one  (1)  on  site  technical 
assistance  visit  between  the  first  and 
second  forum  to  complete  a  mapping 
exercise.  Additionally,  each  jurisdiction 
will  have  the  option  of  requesting 
additional  technical  assistance  based  on 
their  identified  needs  and  the  initiatives 
funding  limitations. 

Scope  of  Work 

Applicants  for  this  cooperative 
agreement  should  propose  a  training 
and  technical  assistance  plan  which 
identifies  how  the  following  tasks  will 
be  accomplished  together  with  the 
associated  costs: 

1.  Identify  a  group  of  practitioners  for 
lesson  plan  development  and  content  - 
presentations  at  forums.  The  final 
selection  of  presenters  will  be  a  joint 
NIC/Awardee  decision. 

2.  Prepare  ciuricula  for  presentation 
at  two  (2)  fonuns.  The  National  Institute 
of  Corrections  paper  entitled  "Designing 
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Training  for  ti  e  National  Institute  of 
Corrections;  Ii  structional  Theory  into 
Practice"  will  be  used  in  preparing 
curricula. 

Understand  ng  decision  points  and 
their  impact. '  'hese  include  but  are  not 
limited  too: 

a.  physical '  s  citation  arrest; 

b.  informati  m  for  initial  appearance; 

c.  diversion  programs; 

d.  case  proc  jssing; 

e.  community  supervision  options; 

f.  victim  pe:  spectives;  and 

g.  an  overvi  iw  of  a  strategic  planning 
process  which  includes  a  description  of 
mapping  and  ;isioning. 

A  content  notebook  should  be 
prepared  for  e  ach  participant.  The 
notebooks  she  uld  include  current  and 
relevant  infor  nation  on  the  following 
subjects:  citat  on  vs  physical  arrest,  case 
processing,  re  ease  options,  supervision 
options,  jail  v  i  community  release, 
economic  im(  act  of  decisions  together 
with  strategic  planning  and  visioning 
information. 

3.  Assist  in  the  development  and 
disseminatior  of  program  application 
materials. 

4.  Assist  in  the  review  and  rating  of 
applications. 

5.  Conduct)  contract  a  pre-forum 
meeting  with  each  participating 
jurisdiction  a  their  home  location  to 
discuss  objec  ives/expectations  with  all 
participants. 

6.  Contract  for  and  pay  presenters  for 
two  (2)  forum  s  of  three  days  each  in 
Colorado. 

7.  Contract  for  and  pay  a  facilitator  to 
travel  to  each  jurisdiction  and  assist  in 
a  mapping  pr  jcess  of  all  pretrial 
activities.  Th  s  activity  will  occur 
between  the  1  irst  and  second  forum 
meeting. 

8.  Coach  fa  ;ulty  for  the  forum  events. 

9.  Prepare  i  program  description  for 
disseminatioi  i  to  participants. 

10.  Host  th  !  forum  events. 

11.  Prepare  and  disseminate  an 
evaluation  fo  m  to  participants 
concerning  tl  e  total  initiative  including 
training  and  i  echnical  assistance. 

12.  Provide  documentation  of  services 
performed  to  include  number  of  events 
and  participa  nts  served. 

Authority:  'ublic  Law  93-415. 

Funds  Ava  liable:  The  award  will  be 
limited  to  $2  10,000  (direct  and  indirect 
costs  and  pre  ject  activity  must  be 
completed  w  thin  12  months  of  the  date 
of  award.  Fu;  ids  may  not  be  used  for 
construction  or  to  acquire  or  build  real 
property.  Th  s  project  will  be  a 
collaborative  venture  with  the  NIC 
Community  >  Corrections  Division. 

Deadline  f  )r  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
p.m.  on  Wee  nesday.  March  1,  2000, 


4:00  p.m.  Eastern  daylight  time.  They 
should  be  addressed  to:  National 
Institute  of  Corrections,  320  First  Street, 
NW,  Room  5007,  Washington,  DC 
20534.  Hand  delivered  applications 
should  be  brought  to  500  First  Street, 
NW.  Washington,  DC  20534.  The  front 
desk  will  call  Bobbi  Tinsley  at  (202) 
307-3106.  extension  0  for  pickup. 

Addresses  and  Further  Information: 
Requests  for  the  applicant  kit,  which 
includes  further  details  on  the  project's 
objectives,  etc..  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office.  National  Institute  of 
Corrections,  320  First  Street,  N.W., 
Room  5007,  Washington.  DC  20534  or 
by  calling  800-995-6423.  ext.  159.  202- 
307-3106.  ext.  159,  or  email: 
jevens@bop.gov.  A  copy  of  this 
announcement,  application  fonns,  and 
additional  information  may  also  be 
obtained  through  the  NIC  web  site: 
http. //www. nicic.org  (click  on  "What's 
New"  and  "Cooperative  Agreements"). 
All  technical  and/or  programmatic 
questions  concerning  this 
aimouncement  should  be  directed  to  Al 
Hall  at  the  above  address  or  by  calling 
800-995-6423  or  2020-307-1300. ext. 
162,  or  by  E-mail  via  ahall@bop.gov. 

Eligibility  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  public  or  private 
agency,  educational  institution, 
organization,  team,  or  individual  with 
the  requisite  skills  to  successfully  meet 
the  outcome  objectives  of  the  project. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  OOCOl  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 

Catalog  of  Federal  Domestic 
Assistance  Number:  16.601. 

Dated:  lanuary  13,  2000. 
Morris  L.  Thigpen. 

Director.  National  Institute  of  Corrections. 
[FR  Doc.  00-12.55  Filed  1-19-00;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Extension  of  a  currently 
approved  collection;  Crime  Mapping 
Survey. 


The  Department  of  Justice.  Office  of 
Justice  Programs.  National  Institute  of 
Justice,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
March  20.  2000. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
the  Office  of  Research  and  Evaluation, 
National  Institute  of  Justice,  810  7th 
Street,  NW.  Washington.  DC  20531.  or 
via  facsimile  (202)  616-0275.  Attention: 
La  Vigne. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bvuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Crime  Mapping  Survey 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  None.  Office  of  Research  and 
Evaluation,  National  Institute  of  Justice, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  enforcement 
agencies. 

Other:  None. 
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This  national  survey  is  designed  to 
determine  the  extent  to  which  police 
departments,  specifically  crime 
analysts,  are  using  computerized  crime 
mapping.  Surveys  will  be  mailed  to  a 
randomly  selected  sample  of  police 
departments.  The  questionnaire  will 
determine  the  level  of  crime  mapping 
within  departments,  both  in  terms  of 
hardware  and  software  resources,  as 
well  as  the  types  of  maps  that  are 
produced  and  how  they  are  used.  The 
information  collected  from  this  siu^ey 
will  be  used  to  advise  the  activities  of 
the  Crime  Mapping  Research  Center. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  2,798  respondents  for  an 
average  of  33  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  bvuden  to 
complete  the  nominations  is  562. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania,  NW,  Washnington,  D.C. 
20530. 

Dated:  January  13.  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  00-1253  Filed  1-19-00;  8:45  am] 

BILLING  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

Jajiuary  13,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtcdned  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  219-5096,  ext.  159,  or 
by  E-mail  to  Kurz-karin@dol.gov).  To 
obtain  documentation  for  ESA,  MSHA, 
OSHA,  and  VETS  contact  Darrin  King 
{(202)  219-5096,  ext.  151,  or  by  e-mail 
to  King-Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Agency:  Biueau  of  Labor  Statistics. 
Tif7e;  Job  Openings  and  Labor 
Turnover  Survey  (JOLTS). 

OMB  Number:  1220-0  New. 

Frequency:  Monthly. 

Affected  Public:  Business  and  other 
for-profit.  Not-for-profit  institutions; 
Federal  Government;  State,  Local,  or 
Tribal  Government. 

Number  of  Respondents:  16,000  (full 
survey  year).  To  begin  collection, 
respondents  will  be  added  1,000  per 
month  until  the  full  sample  is  reached. 

Estimated  Time  Per  Respondent:  56 
Minutes  (Estimate). 

Total  Burden  Hours:  14,859  (Calendar 
Year  Average). 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (Operating/ 
Maintaining  Systems  or  Purchasing 
Services):  SO. 

Description:  The  Job  Openings  and 
Labor  Tiunover  Survey  (JOLTS)  will 
collect  data  on  job  vacancies,  labor 
hires,  and  labor  separations.  The  data 
can  be  used  as  demand-side  indicators 
of  labor  shortages.  These  indicators  of 
labor  shortages  at  the  national  level 
would  greatly  enhance  policy  makers' 
understanding  of  imbalances  between 
the  demand  and  supply  of  labor. 
Presently  there  is  no  economic  indicator 
of  the  demand  for  labor  with  which  to 
assess  the  presence  of  labor  shortages  in 
the  U.S.  labor  market.  The  availability  of 
unfilled  jobs — the  number  of  job 
vacancies  or  the  vacancy  rate — is  an 
important  measure  of  tightness  of  job 
markets,  parallel  to  existing  measures  of 
luiemployment. 

Type  of  Review:  Revision. 

Agency;  Employment  and  Training 
Administration. 

Title:  Claims  and  Payment  Activities. 

OMB  Number:  1205-0010. 

Affected  Public:  State.  Local,  or  Tribal 
Government 


Form 


Num- 
ber of 

re- 
spond- 
ents 


Frequency 


Total 
number 

of  re- 
sponses 


Aver- 
age 
time 
per  re- 
sponse 
(f)ours) 


Total 
burden 
(hours) 


Regular  .. 

EB 

STC  

Total 


53 

2 

11 


Monthly  .. 
Bimonthly 
Bimonthly 


636 
12 


2 

1.75 

1 


1.272 
21 
66 


53 


714 


1.9 


1.359 


3254 


Total  Annua 
Costs:  $0 

Total  Annua 
Maintaining  S^tems 
Services):  SO 

Description: 
and  provides 
for  budget  estiijiates 
planning,  and 
is  a  major  veh 
public. 

Ira  L.  Mills, 

Departmental  Cliarance 
IFRDoc.  00-139: 
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Collation;  Comment 


action:  Notice 


summary:  The 
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format, 
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OF  LABOR 


Department  of  Labor,  as 

effort  to  reduce 
respondent  burden, 

ince  consultation 
ide  the  general  public 

with  an 
comment  on  proposed 

collections  of 
accordance  with  the 
Rec  uction  Act  of  1995 

S.C.  3506(c)(2)(A)l.  This 
to  ensure  that  requested 
pn  vided  in  the  desired 
burden  (time  and 
)  is  minimized, 
instruments  are  clearly 

d  the  impact  of  collection 
respondents  can  be 
asses  ;ed.  Currently,  the 

S  tandards  Administration 
ccpiments  concerning  the 
collection  of  the 
lequest  for  Earnings 
(LJS-426):  and  (2) 
Requirements  of 
CFR  516.34,  to 
Remedial  Education 

Fair  Labor  Standards 
lies  of  the  proposed 
cc  llection  requests  can  be 
ntacting  the  office  listed 
ressee  section  of  this 


tie 
Copi 


aidr 


comments  must  be 
office  listed  in  the 
secjtion  below  within  60 
e  of  this  Notice. 

Patricia  A.  Forkel,  U.S. 
Labor,  200  Constitution 
R^om  S-3201,  Washington, 

one  (202) 693-0339 
t^ll-free  number),  fax  (202) 


tie  I 


N/s 


tel(  ph 


SUPPLEMENTARY  INFORMATION: 

Request  for  Earnings  Information,  LS- 

426 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  and  its  extensions. 
These  Acts  provide  compensation 
benefits  to  injured  workers.  Pursuant  to 
Section  8  of  the  Act,  injured  employees 
shall  receive  compensation  in  an 
amount  equal  to  66%  per  centum  of 
their  average  weekly  wage.  Form  LS- 
426  is  used  to  determine  if  the  correct 
compensation  rate  is  being  paid. 

IL  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 

which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  assure  that  injured 
workers  are  paid  at  the  proper 
compensation  rate. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Request  for  Earnings 
Information 

OMB  Number:  1215-0112 

Agency  Number:  LS-426 

Affected  Public:  Individuals  or 
households 

Total  Respondents:  1.700 

Frequencv:  On  occasion 

Total  Responses:  1.700 

Average  Time  per  Response:  15 

minutes 
Estimated  Total  Burden  Hours:  425 
Total  Burden  Cost  (capital/startup): 

SO 

Total  Burden  (operational/ 

maintenance):  $0 


Remedial  Education  Provisions  of  the 
Fair  Labor  Standards  Act 

I.  Background 

Under  the  Fair  Labor  Standards  Act 
(FLSA),  employees  who  lack  a  high 
school  diploma  or  whose  reading  level 
or  basic  skills  are  at  or  below  the  eighth 
grade,  may  be  required  by  their 
employers  to  attend  up  to  10  hours  per 
week  of  remedial  education.  Employees 
who  are  subject  to  the  overtime 
provisions  of  the  FLSA  ordinarily  must 
be  paid  one  and  one-half  times  their 
regular  rate  of  pay  for  all  hours  worked 
over  40  in  each  workweek.  However,  the 
additional  hours  devoted  to  such 
remedial  education  would  not  have  to 
be  compensated  at  the  same  time  and 
one-half  overtime  rate.  However, 
employees  must  receive  compensation 
at  their  regular  rate  of  pay  for  time  spent 
receiving  such  remedial  education. 
Employers  wishing  to  utilize  the  partial 
overtime  exemption  for  such  employees 
must  record  the  hours  of  employees 
spent  in  remedial  education. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used; 

•Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses.  III.  Current  Actions:  The 
Department  of  Labor  seeks  the  extension 
of  approval  to  collect  this  information  in 
order  to  review  and  determine  employer 
compliance  with  the  applicable  section 
of  the  FLSA. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Recordkeeping  Requirements  of 
Regulations  29  CFR  5^6.34,  the 
Regulations  to  Implement  the  Remedial 
Education  Provisions  of  the  Fair  Labor 
Standards  Act 

OMB  Number:  1215-0175 
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Affected  Public:  Business  or  other  for- 
profit;  not  for  profit  institutions,  State, 
Local  or  Tribal  Government 

Total  Respondents:  15,000 

Tofa/ Records:  30,000 

Average  Time  per  Response:  10 
minutes 

Estimated  Total  Burden  Hours:  5,000 

Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  (operational/ 
maintenance):  $0 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  January  13,  2000. 
Margaret  |.  Sherill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management. 
Administration  and  Planning,  Employment 
Standards  Administration. 
(FR  Doc.  00-1391  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  451(>-27-M 


MERIT  SYSTEMS  PROTECTION 
BOARD  _ 

Agency  Information  Collection 
Activities;  Proposed  Collection 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

Estimated  Annual  Reporting  Burden 


3501  et.  seq.),  this  notice  announces  that 
the  U.S.  Merit  Systems  Protection  Board 
(MSPB)  request  for  a  three  year 
reinstatement  of  its  expired  Generic 
Clearance  Request  for  Voluntary 
Customer  Surveys  Under  Executive 
Order  12862  "Setting  Customer  Service 
Standards"  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment. 
In  this  regard,  we  are  soliciting 
comments  on  the  public  reporting 
burden.  The  reporting  burden  for  the 
collection  of  inJformation  on  this  form  is 
estimated  to  vary  from  10  minutes  to  30 
minutes  per  response,  with  an  average 
of  15  minutes,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iciformation. 


5  CFR  section 


1201  and  1209 


Annual 

number  of 

respondents 


5,000 


Frequency 
per  re- 
sponse 


1 


Total  annual 
responses 


3,750 


Hours  per 
response 
(average) 


Total  hours 


.25 


937.5 


Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  shown  below.  Please  refer  to 
OMB  Control  No.  3124-0012  in  any 
correspondence. 

DATES:  Comments  must  be  received  on 
or  before  February  22,  2000. 

ADDRESSES:  Comments  concerning  the 
paperwork  burden  should  also  be 
addressed  to  Mr.  Bruce  Mayor,  Merit 
Systems  Protection  Board.  1120 
Vermont  Ave.,  NW.,  Washington,  DC 
20419  or  by  calling  (202)  653-8900  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  MSPB,  725  17th  Street 
NW,  Washington,  DC  20503. 

Dated:  January  13,  2000. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  00-1256  Filed  1-19-00;  8:45  am] 

BILLIING  CODE  7400-01-U 


NATIONAL  COUNTERINTELLIGENCE 
CENTER 

Privacy  Act  of  1974;  Amendments  to 
Statement  of  General  Routine  Uses 

agency:  National  Counterintelligence 
Center. 


ACTION:  Notice  of  amendment  to 
Statement  of  General  Routine  Uses  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 

summary:  The  National 
Counterintelligence  Center  is  providing 
notice  of  an  eunendment  to  the 
Statement  of  General  Routine  Uses  for 
systems  of  records  in  its  current 
inventory  of  systems  of  records  subject 
to  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a). 

EFFECTIVE  DATE:  This  action  is  effective 
February  22,  2000,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  and  Privacy  Coordinator, 
Executive  Secretariat,  National 
Counterintelligence  Center,  3W01  NHB, 
Washington,  DC  20505. 
SUPPLEMENTARY  INFORMATION:  The 
National  Counterintelligence  Center 
(NACIC)  hereby  amends  Item  10  of  its 
National  of  General  Routine  Uses, 
entitled  "Routine  Use — 
Counterintelligence  Purposes,"  to  delete 
the  words  "outside  the  U.S. 
Government."  The  purpose  of  this 
notice  is  to  inform  the  public  that 
records  from  systems  of  records 
maintained  by  NACIC  may  be  disclosed 
for  counterintelligence  purposes  both 
within  and  outside  the  U.S. 
Government.  Other  routine  uses  set 
forth  in  NACIC's  Statement  of  General 


Routine  Uses  are  unchanged.  Each  of 
the  routine  uses  set  forth  in  NACIC's 
Statement  of  General  Routine  Uses 
applies  to,  and  is  incorporated  by 
reference  into,  each  system  of  records 
maintained  by  NACIC.  NACIC's  systems 
of  records  are  fuUv  described  in  Federal 
Register  Volume  62,  Number  191  (62  FR 
51698,  Oct  2,  1997)  and  are  unchanged 
by  the  amendment  described  in  this 
notice. 

For  the  convenience  of  the  public, 
NACIC's  amended  Statement  of  General 
Routine  Uses  is  published  herewith  in 
its  entirety. 

Dated;  January  10.  2000. 
Michael  Waguespack, 
Director.  National  Counterintelligence  Center 

Statement  of  General  Routine  Uses 

The  following  routine  uses  apply  to, 
and  are  incorporated  by  reference  into 
each  system  of  records  maintained  by 
NACIC.  It  should  be  noted  that,  before 
the  individual  record  system  notices 
begin,  the  blanket  routine  uses  of  the 
records  are  published  below  only  once 
in  the  interest  of  simplicity,  economy 
and  to  avoid  redundancy. 

1.  Routine  Use — Law  Enforcement:  In 
the  event  that  a  system  of  records 
maintained  by  NACIC  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  by 
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maintained  by 
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made  at  the 
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by  International 
from  a  system  of 
this  component 
foreign  law 
investigatory,  or 
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officer,  employee  or  member  of  this 
component  in  pending  or  potential 
litigation  to  which  the  record  is 
pertinent. 

7.  Routine  Use — Disclosure  of 
Information  to  the  Information  Security 
Oversight  Office  (ISOO):  A  record  from 
a  system  of  records  maintained  by  this 
component  may  be  disclosed  as  a 
routine  use  to  the  Information  Security 
Oversight  Office  (ISOO)  or  any  other 
executive  branch  entity  authorized  to 
conduct  inspections  or  develop  security 
classification  policy  for  the  purpose  of 
records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

8.  Routine  Use — Disclosure  of 
Information  to  the  National  Archives 
and  Records  Administration  (NARA):  A 
record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Achieves  and  Records 
Administration  (NARA)  for  the  purpose 
of  records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

9.  Routine  Use — Disclosure  to  the 
Merit  Systems  Protection  Board:  A 
record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel  for  the 
purpose  of  litigation,  including 
administrative  proceedings,  appeals 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices; 
including  administrative  proceedings 
involving  any  individual  subject  of 
investigation,  and  such  other  functions, 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

10.  Routine  Use — Counterintelligence 
Purposes:  A  record  from  a  system  of 
records  maintained  by  this  component 
may  be  disclosed  as  a  routine  use  for  the 
purpose  of  counterintelligence  activities 
authorized  by  U.S.  law  or  Executive 
Order  or  for  the  purpose  of  enforcing 
laws  which  protect  the  national  security 
of  the  United  States. 

[FR  Doc.  00-1360  Filed  1-19-00;  8:45  am) 

BILLING  CODE  6310-02-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  9:00  a.m.,  local  time  on 
Wednesday,  January  26-29,  2000,  at  the 


Arkansas  Excelsior  Hotel,  Three 
Statehouse  Plaza,  Little  Rock,  Arkansas 
72201,  concerning  American  Airlines, 
Inc.,  Flight  1420,  McDonnell  Douglas 
MD-82  Accident  in  Little  Rock, 
Arkansas  on  June  1 ,  1 999.  For  more 
information,  contact  Ben  Berman,  NTSB 
Office  of  Aviation  Safety  at  (202)  314- 
6331  or  Paul  Schlanun  NTSB  Office  of 
Public  Affairs  at  (202)  314-6100. 
Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Carolyn  Dargan  on  202-314-6305  by 
Friday,  January  21,  2000. 

Dated:  January  13,  2000. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  00-1283  Filed  1-19-O0;  8:45  am) 

BILLING  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  Consolidated  Edison 
Company  of  New  York,  Inc  (the 
licensee)  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2, 
located  in  Westchester  County,  New 
York. 

The  proposed  amendment  would 
revise  Technical  Specifications  (TSs) 
and  associated  basis  pages  to 
incorporate  changes  based  on  NUREG- 
1465  alternate  source  term  analysis. 
Specifically,  (1)  change  the  title  of  4.5. D 
of  the  table  of  contents  to  delete  the 
words  "Air  Filtration",  this  proposed 
change  is  to  reflect  the  revised  function 
of  the  system  to  cooling  of  containment 
only,  as  a  result  of  the  proposed 
deletion  of  high-efficiency  particulate 
air  (HEP A)  and  charcoal  filters;  (2) 
revise  TS  3.3.B.l.b.  to  delete  the  words 
"charcoal  filter",  this  proposed  change 
reflects  the  deletion  of  the  charcoal 
filters  from  the  fan  cooler  units;  (3) 
change  TS  3.8.B.4  "174  hours"  to  "100 
hours",  this  proposed  change  reflects 
the  reanalysis  for  the  minimum  time  for 
radioactive  decay  before  moving  fuel; 
(4)  revise  TS  3.8.B.8  to  delete  "and  at 
least  one  personnel  door  in  the 
equipment  door  or  closure  plate  and  in 
the  personnel  air  lock",  this  proposed 
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change  reflects  a  reanalysis  of  the  ftiel 
handling  accident  where  no  credit  is 
taken  for  containment  isolation;  (5) 
revise  TS  4.5.D.  to  delete  the  words 
"AIR  FILTRATION",  this  proposed 
change  is  to  reflect  the  revised  function 
of  the  system  to  cooling  of  containment 
only,  as  a  result  of  the  proposed 
deletion  of  HEPA  and  charcoal  filters; 
(6)  modify  TS  4.5.D.1  and  TS  4.5.E.1  to 
change  "per  31  days"  to  "monthly",  and 
delete  the  words  "HEPA  filters  and 
charcoal  adsorbers",  this  proposed 
change  would  make  the  terminology 
consistent  as  defined  in  the 
specifications.  Monthly  and  31  days  are 
used  synonymously.  Deletion  of  testing 
requirements  is  consistent  with  the 
proposed  deletion  of  the  filters 
themselves;  (7)  revise  TS  4.5.D.2  to 
change  "65,600  cfm  +/-  10%"  to 
"greater  than  or  equal  to  64,500  cfm." 
and  delete  the  remaining  parts  of  4.5. D. 2 
and  4.5.D.3  through  4.5.D.6.  This 
proposed  change  is  to  specify  the  flows 
consistent  with  the  reanalysis  of  design- 
basis  accidents,  utilizing  the  NUREG- 
1465  alternate  source  term.  The  +/ 
- 10%  is  no  longer  required,  since  a 
residence  time  for  charcoal  filters  need 
not  be  specified  after  the  filters  are 
removed.  The  remaining  parts  of  this 
specification  relate  to  testing  of  filters, 
which  are  themselves  being  removed; 
(8)  revise  TS  4.5.E.2.a,  b,  c,  4.5.E.4.a, 
4.5.E.5,  and  6  to  change  "1840  cfm"  to 
"2000  cfm",  this  proposed  change 
would  modify  the  flow  rate  to  be 
consistent  with  the  current  design  of  the 
control  room  filtration  system  and 
assumptions  in  the  reanalysis  of  the 
design-basis  accidents;  (9)  revise  TS 
4.5.E.4.b  to  change  "recirculation"  to 
"filtered-intake",  this  proposed  change 
would  modify  the  flow  rate  to  be 
consistent  with  the  current  design  of  the 
control  room  filtration  system  and 
assumptions  in  the  reanalysis  of  the 
design-basis  accidents;  (10)  revise  TS 
4.5.E.4.C  to  change  "outside 
atmosphere"  to  "adjacent  areas",  this 
proposed  change  would  modify  the 
acceptance  criteria  for  testing  control 
rooms  to  conform  with  regulatory 
guidance;  (11)  revise  TS  5.2.D.2  to 
delete  "All  the  fan  cooler  units  are 
equipped  with  activated  charcoal  filters 
to  remove  volatile  iodine  following  an 
accident",  this  proposed  change  reflects 
the  proposed  deletion  of  the  charcoal 
filters  from  the  fan  cooler  units.  TS 
Basis  would  be  revised  as  follows:  (1) 
TS  Basis  page  3.3-13  would  be  revised 
to  delete  "plus  charcoal  filters",  (2)  TS 
Basis  page  3.3-15  would  be  revised  to 
delete  "plus  charcoal  filters",  (3)  TS 
Basis  page  3.8-5  would  be  modified  to 
change  "174  hours"  to  "100  hoiu-s"  and 


the  last  sentence  would  be  modified  to 
state  "The  analysis  ofthe  fuel  handling 
accident  inside  and  outside 
containment  takes  no  credit  for  removal 
of  radioactive  iodine  by  charcoal 
filters",  and  (4)  TS  Basis  page  4.5-10 
would  be  revised  to  delete  the  foiulh 
paragraph  and  "and/or  recirculation" 
would  be  deleted  from  the  fifth 
paragraph. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  ofthe 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new^  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  changes  do  not  involve 
a  significant  hazards  consideration 
because: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  changes  do  not  affect  possible 
initiating  events  for  accidents  previously 
evaluated.  Limiting  Safety  System  Settings 
and  Safety  Limits  specified  in  the  current 
Technical  Specifications  remain  unchanged. 
Therefore,  the  proposed  changes  to  the 
subject  Technical  Specifications  would  not 
increase  the  probability  of  an  accident 
previously  evaluated.  The  re-analysis  of 
design  basis  accidents  described  above 
demonstrate  that  compliance  with  regulatory 
dose  acceptance  criteria  continue  to  be  met. 
Therefore,  the  proposed  changes  to  the 
subject  Technical  Specifications  would  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  has  not  been  created. 

The  proposed  physical  changes  to  the 
facility  have  been  evaluated,  and  the  plant 
conditions  for  which  the  design  basis 
accidents  have  been  evaluated  are  still  valid. 
The  operating  procedures  and  emergency 
procedures  will  be  changed  to  reflect  these 
changes.  Consequently,  no  new  failure  modes 
are  introduced  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  changes 
will  not  initiate  any  new  or  different  kind  of 
accident. 


3.  There  has  been  no  significant  reduction 
in  the  margin  of  safety. 

The  revised  Indian  Point  2  design 
basis  accident  offsite  and  control  room 
dose  calculations,  performed  with  the 
improved  knowledge  base  and  with  the 
modeling  of  proposed  plant  changes, 
remain  within  regulatory  acceptance 
criteria  (10  CFR  100  and  10  CFR  50 
Appendix  A  General  Design  Criterion 
19,  respectively)  utilizing  the  TEDE 
dose  acceptance  criteria  directed  by  the 
Commission  for  use  in  SECY-96-242. 
An  acceptable  margin  of  safety  is 
inherent  in  these  licensing  acceptance 
limits.  Therefore,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff'  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  and  shoiUd  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 


Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
Brent  L.  Brandenburg.  Assistant  General 
Counsel.  Consolidated  Edison  Company 
of  New  York.  Inc..  4  Irving  Place — 1822, 
New  York.  NY  10003,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  18. 1999. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.  nrc.gov). 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  January  2000. 

For  the  Nuclear  Regulatory  Commission. 
JefTerey  F.  Harold, 
Project  Manager,  Section  1,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-1303  Filed  1-19-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Molycorp,  Inc.;  Designation  of 
Presiding  Officer 

(Docket  No.  40-8778-MLA-2;  ASLBP  No. 
00-775-03-MLA] 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28.710  (Dec.  29, 
1972).  and  the  Commission's 
regulations,  see  10  CFR  2.1201.  2.1207. 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  §  2.1205(h).  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceedin;': 
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Molycorp,  Inc.,  Washington, 
Pennsylvania 

This  proceeding,  which  will  be 
conducted  pursuant  to  10  CFR  Part  2, 
subpart  L,  of  the  Commission's 
Regulations,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,"  concerns  a  request  for 
hearing  submitted  by  Canton  Township, 
Pennsylvania.  The  request  was  filed  in 
response  to  a  notice  of  consideration  by 
the  Nuclear  Regulatory  Commission 
staff  of  a  request  by  Molycorp,  Inc.,  to 
amend  its  10  CFR  part  40  source 
material  license  to  authorize 
decommissioning  of  its  former 
processing  facility  in  Washington, 
Pennsylvania.  The  notice  of 
consideration  of  the  application  and 
opportunity  for  hearing  was  published 
in  the  Federal  Register  at  64  FR  62,227 
(Nov.  16,  1999). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer.  Pursuant  to  the 
provisions  of  10  CFR  2.722,  2.1209, 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  Judge 
Bechhoefer  and  Judge  Cole  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Administrative  Judge  Charles 
Bechhoefer,  Presiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001 

Dr.  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C. 
20555-0001 

This  designation  of  presiding  officer 
is  issued  pursuant  to  the  authority  of  the 
Chief  Administrative  Judge  of  the 
Atomic  Safety  and  Licensing  Board 
Panel. 

Issued  at  Rockville,  Maryland,  this  13th 
day  of  January  2000. 
G.  Paul  Bollwerk,  III, 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  00-1299  Filed  1-19-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Wednesday,  January  26. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Pubhc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  January  26 

9:25  a.m.  Affirmation  Session  (Public 

Meeting)  (if  needed) 
9:30  a.m.  Briefing  on  Status  of  NMSS 

Programs,  Performance,  and  Plans 

(Public  Meeting)  (Contact:  Claudia 

Seelig,  301-415-7243) 

The  Schedule  for  Commission 
Meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)-(30l)-415-1292. 
Contact  Person  for  More  Information: 
Bill  Hill  (301)^15-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh^hirc.gov  or 
dkw@nrc.gov. 

Dated:  January  18,  2000. 
William  M.  Hill,  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
[FRDoc.  00-1573  Filed  1-18-00;  3:54  pm] 

BILLING  CODE  759(M)1-M 


NUCLEAR  REGULATORY 
COMMISSION 

NUREG-1717,  Systematic  Radiological 
Assessment  of  Exemptions  for  Source 
and  Byproduct  Materials 

The  Nuclear  Regulatory  Commission 
has  issued  draft  NUREG-1717, 
"Systematic  Radiological  Assessment  of 
Exemptions  for  Source  and  Byproduct 
Materials."  This  report  is  an  assessment 
of  potential  radiation  doses  associated 
with  the  current  exemptions  for 


byproduct  and  source  material  in  Title 
10,  of  the  Code  of  Federal  Regulations 
(CFR).  Doses  were  estimated  for  the 
normal  life  cycle  of  a  particular  product 
or  material,  covering  distribution  and 
transport,  intended  or  expected  routine 
use,  and  disposal  using  dose  assessment 
methods  consistent  with  the  current 
requirements  in  10  CFR  Part  20.  In 
addition,  assessments  of  potential  doses 
due  to  accidents  and  misuse  were 
estimated.  Also  presented  is  an 
assessment  of  potential  radiological 
impacts  associated  with  selected 
products  containing  byproduct  material 
that  currently  may  only  be  used  under 
a  general  license  and  may  be  potential 
candidates  for  exemption  from  licensing 
requirements. 

Licensees,  Agreement  States  and  all 
other  interested  parties  are  encouraged 
to  submit  comments  emd  relevant  data 
on  this  report.  Comments  and 
suggestions  on  this  NUREG  should  be 
submitted  by  June  30,  2000,  to  assist  the 
staff  in  developing  the  final  NUREG- 
1717.  Comments  may  be  submitted  in 
writing  directly  to  David  L.  Meyer. 
Chief,  Rules  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  T-6  D-59, 
Washington,  DC  20555-0001,  or  hand- 
delivered  to  11545  Rockville  Pike, 
Rockville.  MD  between  7:30  a.m.  and 
4:15  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted  while 
viewing  this  report  on  the  Internet  at  the 
following  URL:  http://wvm'. nrc.gov/ 
NRC/NUREGS/SRl  71 7/DRAFT/ 
index.html. 

Issued  NUREGs  may  be  purchased 
from  both  the  Govenmient  Printing 
Office  (GPO)  and  the  National  Technical 
hiformation  Service  (NTIS).  Details  on 
this  service  may  be  obtained  by  writing 
either  the  GPO  at  The  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20402-9328  or  the  NTIS,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
NUREGs  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Dated  at  Rockville,  Maryland,  this  nth  day 
of  January  2000. 
For  the  Nuclear  Regulatory  Commission. 

Thomas  L,  King, 

Director,  Division  of  Bisk  Analysis  and 

Applications,  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  00-1302  Filed  1-19-00;  8:45  am) 
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OFFICE  OF  M 
BUDGET 


KU 


lAGEMENT  AND 


Deferral  of  Paragraph  65.2— Material 
Revenue-Related  Transactions 
Disclosures;  Ajnendments  to  Deferred 
Maintenance  Reporting;  Management's 
Discussion  and  Analysis  (Statement); 
Management's  Discussion  and 
Analysis  (Condept) 


AGENCY:  Office 
Budget. 
action:  Notice 
availability. 


)f  Management  and 
f  document 


SUMMARY:  This  slotice  indicates  the 
availability  of  tl  le  following  documents: 

'•  Thirteenth  Statement  of  Federal 
Financial  Accoi  inting  Standards 
(SFFAS),  "Defe  ral  of  Paragraph  65-2— 
Material  Reveni  le-Related  Transactions 
Disclosures"; 

•  Fourteenth  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS),  "Ame  idments  to  Deferred 
Maintenance  Re  porting"; 

•  Fifteenth  S  atement  of  Federal 
Financial  Acco\  inting  Standards 
(SFFAS).  "Man;  igemenfs  Discussion 
and  Analysis";  iind 

•  Third  State  nent  of  Federal 
Financial  Accoi  nting  Concepts 
(SFFAC),  "Maa  igement's  Discussion 
and  Analysis." 

These  statem(  nts  were  recommended 
by  the  Federal  /  ccounting  Standards 
Advisory  Board  (FASAB)  and  adopted 
in  their  entirety  by  the  Office  of 
Management  ani  Budget  (0MB). 
ADDRESSES:  Copies  of  SFFAS  No.  13, 
"Deferral  of  Paragraph  65.2 — Material 
Revenue-Related  Transactions 
Disclosures,"  m  iy  be  obtained  for  $2.00 
each.  Stock  No.  [)41-001-00530-7; 
copies  of  SFFA5  No.  14,  "Amendments 
to  Deferred  Mai  itenance  Reporting," 
may  be  obtainec  for  $3.00  each.  Stock 
No.  041-001-OC  531-5;  copies  of  SFFAS 
No.  15,  "Managi  iment's  Discussion  and 
Analysis,"  may  je  obtained  for  $3.00 
each.  Stock  No.  D41-001-00542-1;  and 
copies  of  SFFAC  No.  3,  "Management's 
Discussion  and  \nalysis,  "  may  be 
obtained  for  $5.i  )0  each.  Stock  No.  041- 
001-00541-2;  fram  the  Superintendent 
of  Documents,  C  overnment  Printing 
Office,  Washing  on,  DC  20402-9325 
(telephone  202-512-1800). 
FOR  FURTHER  INF  9RMATI0N  CONTACT: 
lames  Short  (tel  (phone:  202-395-3124), 
Office  of  Federa  Financial 
Management,  O  fice  of  Management  and 
Budget,  725  171 1  Street,  N.W.,  Room 
6025.  Washingtdn.  DC  20503. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  indicate;  the  availability  of  the 
following  four  c  Dcuments:  thirteenth 
Statement  of  Feieral  Financial 


.  Accounting  Standards  (SFFAS), 
"Deferral  of  Paragraph  65.2 — Material 
Revenue-Related  Transactions 
Disclosures,"  recommended  by  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  and  adopted  in  its 
entirety  by  the  Office  of  Management 
and  Budget  (0MB)  on  February  5,  1999; 
fourteenth  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS),  "Amendments  to  Deferred 
Maintenance  Reporting,"  recommended 
by  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  and  adopted 
in  its  entirety  by  the  Office  of 
Management  and  Budget  (OMB)  on  June 
8,  1999;  fifteenth  SFFAS, 
"Management's  Discussion  and 
Analysis,"  recommended  by  FASAB 
and  adopted  in  its  entirety  by  OMB  on 
August  12,  1999;  and  third  Statement  of 
Federal  Financial  Accounting  Concepts 
(SFFAC),  "Management's  Discussion 
and  Analysis,"  recommended  by 
FASAB  and  adopted  in  its  entirety  by 
OMB  on  June  8,  1999. 

Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  OMB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  TreasuT}',  and  the  Director  of  OMB 
decide  upon  accounting  principles  and 
standards  after  considering  the 
recommendations  of  FASAB.  After 
agreement  to  specific  principles  and 
standards,  a  notice  of  document 
availability  is  published  in  the  Federal 
Register  and  distributed  throughout  the 
Federal  Government. 

On  September  30,  the  FASAB 
Principals  signed  a  revised  MOU 
agreeing  that  future  FASAB  statements 
will  become  final  90  days  after  FASAB 
has  submitted  a  proposed  standard  to 
each  of  the  three  FASAB  Principals,  so 
long  as  no  Principal  objects  during  the 
90-day  period.  OMB,  GAO,  and 
Treasury  would  continue  to  have  veto 
power  over  any  FASAB  action  and,  in 
addition,  they  would  maintain  their 
statutory  authority  to  establish  and 
adopt  accounting  standards  for  the 
Federal  Government. 

Under  this  new  agreement,  FASAB 
will  be  responsible  for  the  Federal 
Register  notification  process  for  future 
statements.  The  four  statements  in  this 
notice  were  approved  prior  to 
September  30  and  are  being  processed 
under  the  previous  procedures.  Two 
additional  statements,  also  approved 
prior  to  September  30,  will  be 
forwarded  by  OMB  within  the  next  few 
weeks  for  publication  in  the  Federal 
Register. 

This  Notice  is  available  on  the  OMB 
home  page  on  the  Internet  which  is 


currently  located  at  http:// 
wrww.whitehouse.gov/WH/EOP/omb, 
under  the  caption  "Federal  Register 
Submissions." 

loshua  Gotbaum, 

Executive  Associate  Director  and  Controller. 
[PR  Doc.  00-1080  Filed  1-19-00:  8:45  am) 

BILUNG  CODE  3110-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

AGENCY: 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 

Rule  498,  File  No.  270-435,  OMB 
Control  No.  3235-0488 

Rule  30a-l,  File  No.  270-210,  OMB 
Control  No.  3235-0219 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seg.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  498  Under  the  Securities  Act  of 
1933,  Profiles  for  Certain  Open-End 
Management  Investment  Companies 

Rule  498  permits  open-end 
management  investment  companies  (or 
a  series  of  an  investment  company 
organized  as  a  series  company,  which 
offers  one  or  more  series  of  shares 
representing  interests  in  separate 
investment  portfolios)  ("funds")  to 
provide  investors  with  a  "profile"  that 
contains  a  summary  of  key  information 
about  a  fund,  including  the  fund's 
investment  objectives,  strategies,  risks 
and  performance,  and  fees  in 
standardized  format.  The  profile 
provides  investors  the  option  of  buying 
fund  shares  based  on  the  information  in 
the  profile  or  reviewing  the  fund's 
prospectus  before  making  an  investment 
decision.  Investors  purchasing  shares 
based  on  a  profile  receive  the  fund's 
prospectus  prior  to  or  with  confirmation 
of  their  investment  in  the  fund. 

Consistent  with  the  filing  requirement 
of  a  fund's  prospectus,  a  profile  must  be 
filed  with  the  Commission  thirty  days 
before  first  use.  Such  a  filing  allows  the 
Commission  to  review  the  profile  for 
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compliance  with  Rule  498.  Compliance 
with  the  rule's  standardized  format 
assists  investors  in  evaluating  and 
comparing  hinds. 

It  is  estimated  that  approximately  176 
initial  profiles  and  129  updated  profiles 
are  filed  with  the  Commission  annually. 
The  Commission  estimates  that  each 
profile  contains  on  average  1.25 
portfolios,  resulting  in  220  portfolios 
filed  annually  on  initial  profiles  and  161 
portfolios  filed  annually  on  updated 
profiles.  The  number  of  biu-den  hours 
for  preparing  and  filing  an  initial  profile 
per  portfolio  is  25.  The  number  of 
burden  hours  for  preparing  and  filing  an 
updated  profile  per  portfolio  is  10.  The 
total  burden  hours  for  preparing  and 
filing  initial  and  updated  profiles  under 
Rule  498  is  7,110,  representing  a 
decrease  of  6,640  hours  from  the  prior 
estimate  of  13,750.  The  reduction  in 
burden  hours  is  attributable  to  the  lower 
number  of  profiles  actually  prepared 
and  filed  as  compared  to  the  previous 
estimates. 

Rule  30a-l    Under  the  Investment 
Company  Act  of  1940,  Annual  Reports 

Rule  30a-l  (17  CFR  270.30a-l) 
requires  that  investment  companies 
registered  under  the  Investment 
Company  Act  file  annual  and  periodic 
reports  with  the  Commission  and  send 
to  the  Commission  copies  of  their 
reports  to  shareholders.  These 
requirements  are  designed  to  ensure  that 
the  Commission  has  enough  information 
in  its  files  to  effectively  monitor  the 
operations  of  each  company  and  to 
provide  investors  with  the  kind  of 
current  information  that  is  necessary  to 
detect  problems  in  the  operations  of  the 
company.' 

There  is  no  burden  associated  with 
complying  with  Rule  30a-l .  The 
respondent's  reporting  burdens  and  cost 
burden  under  Rule  30a-l  is  associated 
with  Form  N-SAR.  Those  burdens  and 
costs  are  discussed  in  the  submission 
for  Form  N-SAR. 

The  estimates  of  average  burden  hours 
are  made  solely  for  the  pvirposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility, 
(b)  the  acciu-acy  of  the  agency's  estimate 


'  Annual  and  periodic  reports  to  the  Commission 
become  part  of  its  public  files  and,  therefore,  are 
available  for  use  by  prospective  investors  and 
shareholders. 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  ad  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549. 

Dated:  January  11,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  1284  Filed  1-19-00;  8:45  am) 
BIUING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24251 ;  File  No.  812-11768] 

Third  Avenue  Variable  Series  Trust  and 
ESQF  Advisers,  Inc. 

January  12,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  for  exemptions  from  the 

provisions  of  Sections  9(a),  13(a),  15(a) 

and  15(b)  of  the  1940  Act  and  Rules  6e- 

2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  shares  of  any 
current  or  future  series  of  the  Third 
Avenue  Variable  Series  Trust  designed 
to  fund  insiu"ance  products  ("Insurance 
Funding  Series")  and  sheires  of  any 
other  investment  company  or  series 
thereof  now  oi  in  the  future  registered 
under  the  1940  Act  that  is  designed  to 
fund  insurance  products  and  for  which 
ESQF,  Advisers,  Inc.,  or  any  of  its 
affiliates  ("Affihates"),  may  in  the 
future  serve  as  investment  adviser, 
administrator,  manager,  principal 
underwriter  or  sponsor  (the  Insurance 
Funding  Series  and  each  other 
investment  company  hereinafter 
referred  to,  collectively,  as  the 
"Funds"),  to  be  sold  to  and  held  by:  (a) 
Variable  annuity  and  variable  life 
insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  life  insurance 
companies;  and  (b)  qualified  pension 


and  retirement  plans  outside  of  the 
separate  account  context. 
APPLICANTS:  Third  Avenue  Variable 
Series  Trust  (the  "Trust")  and  ESQF 
Advisers,  Inc.  (the  "Adviser"). 
RLING  DATE:  The  application  was  filed 
on  September  3,  1999,  and  amended 
and  restated  on  November  16,  1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  luiless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  7,  2000,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Applicants,  Third  Avenue 
Variable  Series  Trust,  c/o  Ian  M. 
Kirschner,  767  Third  Avenue,  New 
York,  New  York  10017-2023. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Susan  M.  Olson,  Branch  Chief,  Division 
of  Investment  Management,  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  NW. 
Washington.  DC  20549  (tel.  (202)  «42- 
8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  registered  as  an  open-end 
diversified  management  investment 
company.  The  Trust  currently  is 
composed  of  one  series.  Third  Avenue 
Value  Portfolio.  Additional  portfolios 
may  be  added  in  the  futiue. 

2.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940  and 
will  be  the  investment  manager  for  the 
Trust. 

3.  The  Trust  intends  to  offer  its  shares 
to  separate  accounts  of  both  affiliated 
and  unaffiliated  insurance  companies 
("Participating  Insiuance  Companies"), 
supporting  variable  annuity  and 
variable  life  insurance  contracts. 

4.  The  Trust  also  intends  to  offer  one 
or  more  portfolios  of  its  shares  directly 
to  qualified  pension  and  retirement 
plans  ("Eligible  Plans"  or  "Plans") 
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Applicants'  Leg  il  Analysis 

1.  In  connect!  sn  with  the  funding  of 
scheduled  prem  ium  variable  life 
insurance  contr;  icts  issued  through  a 
separate  accoun :  registered  under  the 
1940  Act  as  a  uijit  investment  trust, 
under  the  1940  Act 
exemptions  from 
ta).  15(a)  and  15(b)  of 
the  1940  Act.  Tlie  exemptions  granted 
by  rule  6e-2(b)(  15)  are  available, 
however,  only  v  here  the  management 
investment  com  jany  underlying  the 
separate  accoun  ("underlying  fund") 

'exclusively  to  variable 
life  insurance  se  parate  accounts  of  the 
life  insurer,  or  o  '  any  affiliated  life 
insurance  comp  my"  (emphasis 
supplied).  Then  fore,  the  relief  granted 

15)  is  not  available  with 
respect  to  a  sch«  duled  premium  variable 
life  insurance  se  parate  account  that 
owns  shares  of  a  n  underlying  fund  that 
also  offers  its  sh  u-es  to  a  variable 
aimuity  or  a  fle>  ible  premium  variable 
life  insurance  se  parate  account  of  the 
same  company  c  r  of  any  affiliated  life 
insurance  comp  my.  The  use  of  a 
common  managi  sment  investment 
company  as  the  underlying  investment 
medium  for  botl  variable  annuity  and 
variable  life  insi  xance  separate  accounts 
of  the  same  insu  ranee  company  or  of 
any  affiliated  lif  s  insurance  company  is 
referred  to  herei  i  as  "mixed  funding." 
In  addition,  the  elief  granted  by  rule 
6e-2(h)(15)  is  n(  t  available  if  shares  of 
the  underlying  r  lanagement  investment 
company  are  off  sred  to  variable  annuity 
or  variable  life  i  isurance  separate 
accounts  of  una  filiated  life  insurance 


Rule6e-2(b)(15 
provides  partial 
Sections  9(a),  i; 


companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated  life 
insurance  companies  is  referred  to 
herein  as  "shared  funding." 

2.  In  cormection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a)  and  15(h) 
of  the  1940  Act.  These  exemptions, 
however,  are  available  only  where  the 
separate  account's  underlying  fund 
offers  its  shares  "  exclusively  to  separate 
accounts  of  the  life  insurer,  or  of  any 
affiliated  life  insurance  company, 
offering  either  scheduled  (premium 
variable  hfe  insurance]  contracts  or 
flexible  [premium  variable  life 
insurance]  contracts,  or  both;  or  which 
also  offer  their  shares  to  variable 
annuity  separate  accounts  of  the  life 
insurer  or  of  an  affiliated  life  insurance 
company"  (emphasis  supplied). 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  with  respect  to  a  flexible 
premium  variable  life  insurance. 
However,  Rule  6e-3(T)  does  not  permit 
shared  funding  because  the  relief 
granted  by  Rule  6e-3(T)(b)(l5)  is  not 
available  with  respect  to  a  flexible 
premiiun  variable  life  insurance 
separate  account  that  owns  shares  of  a 
management  investment  company  that 
also  offers  its  shares  to  separate 
accounts  (including  flexible  premium 
variable  life  insurance  separate     . 
accounts)  of  unaffiliated  life  insurance 
companies. 

3.  Apphcants  state  that  the  relief 
granted  by  Rules  6e-2(b)(l5)  and 
6e3(T)(b)(15)  is  not  affected  by  the 
purchase  of  shares  of  the  Funds  by  an 
Eligible  Plan.  However,  because  the 
relief  under  Rules  6e-2{b)(15)  and 
6e3(T)(b)(15)  is  available  only  where 
shares  of  the  underlying  fund  are 
offered  exclusively  to  separate  accounts, 
exemptive  relief  is  necessary  if  shares  of 
the  Funds  are  also  to  be  sold  to  Eligible 
Plans. 

4.  Applicants  state  that  Section  817(h) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the  assets 
underlying  variable  annuity  contracts 
and  variable  life  insurance  contracts 
issued  by  insurance  company  separate 
accounts  and  held  in  the  portfolios  of 
management  investment  companies. 
The  Code  provides  that  such  contracts 
will  not  be  treated  as  annuity  contracts 
or  life  insurance  contracts  for  any 
period  (or  any  subsequent  period)  for 
which  the  investments  are  not,  in 
accordance  with  regulations  issued  by 


the  Treasury  Department,  adequately 
diversified.  On  March  2.  1989,  the 
Treasury  Department  issued  regulations 
(Treas.  Reg.  1.817-5)(the  "Regulations") 
which  established  specific 
diversification  requirements  for 
investment  portfolios  underlying    - 
variable  annuity  and  variable  life 
contracts.  The  Regulations  generally 
provide  that,  in  order  to  meet  these 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  underlying 
investment  companies.  However,  the 
Regulations  also  contain  an  exception  to 
this  requirement  that  allows  shares  of  an 
investment  company  to  be  held  by  a 
qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 
to  also  be  held  by  the  separate  accoxints 
of  insurance  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts  (Treas.  Reg.  1.817- 
5(f)(3)(iii)). 

5.  Applicants  also  note  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e,(T)(b)(15)  preceded  the  issuance  of 
the  Regulations,  which  made  is  possible 
for  shares  of  an  investment  company  to 
be  held  by  an  Eligible  Plan  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  to  also 
be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Contracts.  Thus,  the  sale  of 
shares  of  the  same  investment  company 
to  separate  accounts  and  eligible  plans 
could  not  have  been  envisioned  at  the 
time  of  the  adoption  of  Rules  6e-2(b){l) 
and  6e-3{T)(b)(15),  given  the  then- 
current  tax  law. 

6.  In  general.  Section  9(A)  of  the  1940 
Act  disqualifies  any  person  convicted  of 
certain  offenses,  and  any  company 
affiliated  with  that  person,  from  serving 
in  various  capacities  with  respect  to  an 
underlying  registered  management 
investment  company.  More  specifically, 
Section  9(a)(3)  provides  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)(1)  of  (2)  of  the  1940  Act.  Rules 
6e2(b)(15)(i)  and  (ii)  and  6e3(T){b)(15)(i) 
and  (ii)  provide  exemptions  from 
Section  9(a)  under  certain 
circumstances,  subject  to  the  limitations 
of  mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  fund. 

7.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(l5)  and 
6e-3(T)(b)(l5)  from  the  requirements  of 
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Section  9  of  the  1940  Act  limits,  in 
effect,  the  mount  of  monitoring  of  an 
insurer's  personnel  that  would 
otherwise  be  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  Section  9.  Applicants  state 
that  those  Rules  recognize  that  it  is 
unnecessary  to  apply  Section  9(a)  to  the 
thousands  of  individuals  who  may  be 
involved  in  a  large  insurance  company 
but  would  have  no  connection  with  the 
investment  company  funding  the 
separate  accounts.  Those  individuals 
who  participate  in  the  management  or 
administration  of  the  funds  will  remain 
the  same  regardless  of  which  separate 
accounts  or  insurance  companies  use 
the  Funds.  Applicants  maintain  that 
applying  the  requirements  of  Section 
9(a)  because  of  investment  by  other 
insurers'  separate  accounts  would  not 
serve  any  regulatory  piu^iose.  Therefore, 
Applicants  submit  that  it  is  unnecessary 
to  apply  Section  9(a)  to  individuals  in 
various  unaffiliated  insurance 
companies  (or  affiliated  companies  or 
Participating  Insurance  Companies)  that 
may  utilize  a  Fund  as  a  funding  medium 
for  variable  contracts.  Additionally, 
Applicants  state  that  for  the  same 
reasons  as  set  forth  above  with  respect 
to  investments  by  separate  accounts, 
there  is  no  regulatory  purpose  to  be 
served  in  extending  the  monitoring 
requirements  because  of  investment  in 
the  Funds  by  Plans. 

8.  Applicants  state  the  Rules 

'  6e2(b)(15)(iii)  and  6e-3(T)(b){15)(iii) 
under  the  1940  Act  provide  exemptions 
from  the  pass-through  voting 
requirement  with  respect  to  several 
significant  matters,  assuming  the 
limitations  on  mixed  and  shared 
funding  are  observed.  More  specifically, 
Rules  6e-2(b)2(b)(15)(iii)(A)  and 
6e3(T)(b)(15)(iii)A  provide  that  the 
insurance  company  may  disregard  the 
footing  instructions  of  its  contract 
owners  with  respect  to  the  investment 
of  an  imderlying  fund  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  and 
subject  to  the  provisions  of  paragraphs 
{b){5)(i)  and  (b)(7)(ii)(A)  of  the  Rules.  In 
addition,  Rules  6e-2(b)(15)(iii)(B)  and 
6e3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard 
voting  instruction  of  contract  owners  in 
favor  of  any  change  in  such  company's 
investment  policies,  principal 
underwriter  or  any  investment  adviser 
(subject  to  the  other  provisions  of 
paragraphs  (b){5){ii)  and  {b)(7)(ii)(B)  and 
(C)  of  the  Rules). 

9.  With  respect  to  Eligible  Plans, 
which  are  not  registered  as  investment 
companies  under  the  1940  Act,  there  is 


no  requirement  to  pass  through  voting 
rights  to  Plan  participants.  Indeed,  to 
the  contrary,  applicable  law  expressly 
reserves  voting  rights  associated  with 
Plan  assets  to  certain  specified  persons. 
Applicants  state  that  shares  of  the 
Funds  sold  to  Eligible  Plans  will  be  held 
by  the  trustees  of  such  Plans  as  required 
by  Section  403(a)  of  ERISA.  Section 
403(a)  also  provides  that  the  trustee(s) 
must  have  exclusive  authority  and 
discretion  to  manage  and  control 
Eligible  Plans  with  two  exceptions:  (a) 
When  the  Eligible  Plan  expressly 
provides  that  the  trustees  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Eligible  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Eligible  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
Section  403(c)(3)  of  ERISA.  Unless  one 
of  the  above  two  exceptions  stated  in 
Section  403(a)  applies.  Plan  trustees    ' 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies. 

10.  Where  a  named  fiduciary'  appoints 
an  investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  imless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Eligible  Plans 
may  have  their  trustee(s)  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  Eligible  Plans  in  their 
discretion.  Some  of  the  Eligible  Plans, 
however,  may  provide  for  the  trustee(s), 
an  investment  adviser  (or  advisers)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  Plan  participants. 

11.  Where  an  Eligible  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions.  Applicants 
submit  that  there  is  no  potential  for 
material  irreconcilable  conflicts  of 
interest  between  or  among  Contract 
holders  and  Plan  participants  with 
respect  to  voting  of  the  respective 
Fund's  shares.  Accordingly,  Applicants 
note  that  unlike  the  case  vdth  insurance 
company  separate  accounts,  the  issue  of 
the  resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  respect  to  such  Eligible 
Plans  since  the  Eligible  Plans  are  not 
entitled  to  pass-through  voting 
privileges. 

12.  Even  if  an  Eligible  Plan  were  to 
hold  a  controlling  interest  in  a  Fund, 
Applicants  argue  that  such  control 
would  not  disadvantage  other  investors 
in  such  Fimd  to  any  greater  extent  than 
is  the  case  when  any  institutional 
shareholder  holds  a  majority  of  the 


voting  securities  of  any  open-end 
management  investment  company.  In 
this  regard.  Applicants  submit  that 
investment  in  the  Fund  by  a  Plan  will 
not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding  or  shared  funding,  Unlike 
mixed  or  shared  funding.  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  or  state 
regulators. 

13.  Where  an  Eligible  Plan  provides 
Plan  participants  with  the  right  to  give 
voting  instructions.  Applicants  see  no 
reason  to  believe  the  participants  in 
Eligible  Plans  generadly  or  those  in  a 
particular  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Eligible  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Contract  holders.  The  purchase  of 
shares  of  the  Funds  by  Eligible  Plans 
that  provide  voting  rights  does  not 
present  any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

14.  Applicants  assert  that  no 
increased  conflicts  of  interest  would  be 
presented  by  the  granting  of  the 
requested  relief.  Shared  funding  does 
not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  When  different 
Participating  Insurance  Companies  are 
domiciled  in  different  states,  it  is 
possible  that  the  state  insurance 
regulatory  body  in  a  state  in  which  one 
Participating  Insurance  Company  is 
domiciled  could  require  action  that  is 
inconsistent  with  the  requirements  of 
insurance  regulators  of  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  Applicants 
submit  that  the  possibility  also  exists 
when  a  single  insurer  and  its  affiliates 
offer  their  insurance  products  in  several 
states,  as  in  currently  permitted. 

15.  Applicants  state  that  affiliations 
do  not  reduce  the  potential  for 
differences  in  state  regulatory 
requirements.  In  any  event.  Applicants 
submit  that  the  conditions  set  forth  in 
the  application  and  included  in  this 
notice  are  designed  to  safeguard  against 
any  adverse  effects  that  differences 
among  state  regulatory  requirements 
mav  produce.  For  instance,  if  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Funds. 

16.  Applicants  further  assert  that 
affiliation  does  not  eliminate  the 
potential  for  divergent  judgments  as  to 
when  a  Participating  Insurance 
Company  could  disregard  Contract 
holder  voting  instructions.  The  potential 
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Eligible  Plan,  of  information  necessary 
for  the  shareholder  meeting,  including 
their  respective  share  of  ownership  in 
the  Fund.  A  Participating  Insurance 
Company  will  then  solicit  voting 
instructions  in  accordance  with  the 
"pass-through"  voting  requirements  of 
Rules  6e-2  and  6e-3(T). 

21.  Applicants  submit  that  there  are 
no  conflicts  between  the  Contract 
holders  of  the  separate  accounts  and  the 
participants  under  Eligible  Plans  with 
respect  to  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  State  insurance 
commissioners  hive  been  given  the  veto 
power  to  prevent,  among  other  things, 
insurance  companies  indiscriminately 
redeeming  their  separate  accounts  out  of 
one  fund  and  investing  in  another. 
Generally,  time-consuming  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  Conversely,  the  Eligible  Plans 
can  quickly  redeem  shares  from  a  Fund 
and  reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  or,  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  suitable 
investment.  Therefore,  Applicants 
conclude  that  even  if  there  should  arise 
issues  where  the  interests  of  Contract 
holders  and  the  interests  of  Eligible 
Plans  and  Plan  Participants  conflict,  the 
issues  can  be  almost  immediately 
resolved  because  Eligible  Plans  can,  on 
their  own,  redeem  the  shares  out  of  the 
Funds. 

22.  Applicants  assert  that  many 
insurance  companies  have  been 
hindered  in  entering  the  meirket  for 
offering  variable  annuity  and  variable 
life  insurance  contracts.  These  factors 
include  the  costs  of  organizing  and 
operating  a  funding  medium,  the  lack  of 
expertise  with  respect  to  investment 
management  (principally  with  respect  to 
stock  and  money  market  investments) 
and  the  lack  of  name  recognition  by  the 
public  as  investment  experts.  In 
particular,  some  smaller  life  insurance 
companies  may  not  find  it  economically 
feasible,  or  within  their  investment  or 
administrative  expertise,  to  enter  the 
Contract  business  on  their  own. 
Applicants  submit  that  the  use  of  the 
Funds  as  common  investment  media  for 
Contracts  would  lower  these  barriers. 

23.  Applicants  assert  that 
Participating  Insurance  Companies 
would  benefit  not  only  from  the 
investment  and  administrative  expertise 
of  the  Adviser  and  its  Affiliates,  but  also 
from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Therefore,  making  the 
Funds  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
companies  to  offer  Contracts,  and 


accordingly  should  result  in  increased 
competition  with  respect  to  both 
Contract  design  and  pricing,  which  can 
be  expected  to  result  in  more  product 
variation  and  lower  charges.  Applicants 
state  that  Contract  holders  would 
benefit  because  mixed  and  shared 
funding  eliminates  a  significant  portion 
of  the  costs  of  establishing  and 
administering  separate  fimds. 
Applicants  also  assert  that  the  sale  of 
shares  of  the  Funds  to  Eligible  Plans 
should  result  in  an  increased  amount  of 
assets  available  for  investment  by  such 
Funds.  This  may  benefit  Contract 
holders  by  promoting  economies  of 
scale,  by  permitting  greater  safety  of 
investments  through  greater 
diversification,  and  by  making  the 
addition  of  new  portfolios  to  the  Funds 
more  feasible. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Trustees  or  Board 
of  Directors  (each,  a  "Board")  of  the 
Trust  and  each  Fund  will  consist  of 
persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2{a)(19)  of  the  1940  Act,  and  the  rules 
thereunder,  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Boards  will  monitor  their 
respective  Funds  for  the  existence  of 
any  material  irreconcilable  conflict 
between  and  among  the  interests  of  the 
Contract  holders  of  all  separate  accounts 
and  of  Plan  participants  and  Eligible 
Plans  investing  in  the  Funds  and 
determine  what  action,  if  any,  should  be 
taken  in  response  to  any  such  conflicts. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  any  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance,  tax 
or  securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  maimer 
in  which  the  investments  of  the  Funds 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
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annuity  and  variable  life  insurance 
contract  holders  and  trustees  of  the 
Plans;  (f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  Plan  participants. 

3.  The  Adviser  (or  any  investment 
adviser  of  a  Fund),  any  Participating 
Insurance  Company,  and  any  Plan  that 
executes  a  fund  participation  agreement 
upon  becoming  an  owner  of  10%  or 
more  of  the  issued  and  outstanding 
shares  of  a  Fund  (such  Plans  referred  to 
hereafter  as  "Participating  Plans")  will 
be  required  to  report  any  potential  or 
existing  conflicts  to  the  Board  of  the 
relevant  Fund.  The  Adviser  (or  any 
other  investment  adviser  of  a  Fund), 
Participating  Insurance  Companies  and 
Participating  Plans  will  be  responsible 
for  assisting  the  appropriate  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  reused.  This  includes,  but  is  not 
limited  to,  an  obligation  by  a 
Participating  Insurance  Company  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Contract  holder 
voting  instructions,  and,  if  pass-through 
voting  is  applicable  an  obligation  by  a 
Participating  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such  conflicts 
and  information,  and  to  assist  the 
Boards  will  be  contractual  obligations  of 
all  Participating  Insurance  Companies 
and  Participating  Plans  investing  in  the 
Funds  under  their  agreements  governing 
participation  in  the  Funds,  and  such 
agreements,  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Contract  holders,  and  if  applicable.  Plan 
participants. 

4.  If  a  majority  of  the  Board  of  a  Fund, 
or  a  majority  of  its  disinterested  trustees 
or  directors,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies,  at  their  expense  and  to  the 
extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  trustees  or  directors),  will 
be  required  to  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict.  Such 
steps  could  include:  (a)  Withdrawing 
the  assets  allocable  to  some  or  all  of  the 
separate  accounts  from  the  Fund  and 
reinvesting  such  assets  in  a  different 
investment  medium,  which  may  include 
another  series  of  the  Trust  or  another 
Fimd;  (b)  in  the  case  of  Participating 
Insurance  Companies,  submitting  the 
questions  of  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  Contract  holders  and,  as 


appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annuity  or  variable  life  insurance 
Contract  holders  of  one  or  more 
Participating  Insiu-ance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Contract  holders 
the  option  of  making  such  a  change;  and 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  Contract  holders' 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Fund, 
to  wididraw  its  separate  account's 
investment  in  such  Fund,  with  no 
change  or  penalty  imposed  as  a  result  of 
such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Plan's  decision  to 
disregard  Plan  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Participating  Plan  may  be  required,  at 
the  election  of  the  Fund,  to  withdraw  its 
investment  in  such  Fund,  with  no 
charge  or  penalty  imposed  as  a  result  of 
such  withdrawal.  To  the  extent 
permitted  by  applicable  law,  the 
responsibility  of  taking  remedial  action 
in  the  event  of  a  Board  determination  of 
a  material  irreconcilable  conflict  and 
bearing  the  cost  of  such  remedial  action, 
will  be  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Participating  Plans  imder  the 
agreements  governing  participation  in 
the  Funds,  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  Contract  holders  and 
Plan  participants,  as  applicable. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  will  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  a  Fund,  or  the  Adviser  (or  any  other 
investment  adviser  of  the  Fimds)  be 
required  to  establish  a  new  funding 
medium  for  any  Contract.  No 
Participating  Insiuance  Company  will 
be  required  by  this  Condition  4  to 
establish  a  new  funding  medium  for  any 
Contract  if  a  majority  of  Contract 
holders  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  this  offer.  No 
Participating  Plan  shall  he  required  by 
this  Condition  4  to  establish  a  new 
funding  medium  for  such  Plan  if:  (a)  A 
majority  of  Plan  participants  materially 


and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
governing  plan  documents  and 
applicable  law,  the  Participating  Plan 
makes  such  decision  with  a  Plan 
participant  plan. 

5.  The  Adviser,  all  Participating 
Insurance  Companies  with  respect  to  a 
Fund  and  Participating  Plans  with 
respect  to  a  Fund  will  be  promptly 
informed  in  writing  of  any 
determination  by  the  Board  of  such 
Fund  that  a  material  irreconcilable 
conflict  exists  and  its  implications. 

6.  Participating  Insurance  Companies 
will  be  required  to  provide  pass-through 
voting  privileges  to  all  Contract  holders 
so  long  as  the  Commission  interprets  the 
1940  Act  to  require  pass-through  voting 
privileges  for  Contract  holders. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  a  Fund 
held  in  their  separate  accounts  in  a 
maimer  consistent  with  voting 
instructions  timely  received  from 
Contract  holders.  Participating 
Insurance  Companies  shall  be 
responsible  for  assuring  that  each  of 
their  separate  accounts  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  separate  accounts 
investing  in  the  fund  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing 
participation  in  the  Fund.  Each 
Participating  Insurance  Company  will 
be  required  to  vote  shares  for  which  it 
has  not  received  voting  instructions  as 
well  as  shares  attributable  to  it,  in  the 
same  proportions  as  it  votes  shares  for 
which  it  has  received  instructions.  Each 
Participating  Plan  will  vote  as  required 
by  applicable  law  governing  plan 
documents. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying  the 
Adviser,  Participating  Insiuance 
Companies  and  Participating  Plans  of  a 
conflict  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  will  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  and 
Participating  Plans  that  disclosure  in 
separate  account  prospectuses  or  pUn 
prospectuses  or  other  plan  disclosure 
documents  regarding  potential  risks  of 
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mixed  and  shar  id  funding  may  be 
appropriate.  Ea  :h  Fund  will  disclose  in 
its  prospectus  t  lat:  (a)  shares  of  the 
Fund  may  be  of  ered  to  insurance 
company  separi  te  accounts  of  both 
annuity  and  life  insurance  variable 
contracts,  and  ti »  Plans;  (b)  due  to 
differences  of  ta  x  treatment  and  other 
considerations,  the  interests  of  various 
Contract  holder  i  participating  in  the 
Fund  and  the  in  terests  of  Plans 
investing  in  the  Fimd  may  conflict;  and 
(c)  the  Board  wi  1  monitor  such  Fund  for 
any  material  coi  iflicts  of  interest  and 
determine  what  action,  if  any.  should  be 
taken. 

9.  Each  Fund  will  comply  with  all 
provisions  of  th  ;  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  )e  the  persons  having  a 
voting  interest  i  i  the  shares  of  the 
respective  Fund ),  and.  in  particular, 
each  Fund  will  either  provide  for 
aimual  meeting!  (except  to  the  extent 
that  the  Commii  sion  may  interpret 
Section  16  of  th^ ;  1940  Act  not  to  require 
such  meetings),  or  comply  with  Section 
16(c}  of  the  194(1  Act  (although  the 
Funds  are  not  w  ithin  the  trusts 
described  in  Se(  tion  16(c)  of  the  1940 
Act),  as  well  as  vith  Section  16(a),  and, 
if  applicable.  Section  16(b)  of  the  1940 
Act.  Further,  ea(  h  Fund  will  act  in 
accordance  wit!  the  Commission's 
interpretation  o:  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  r  lies  the  Commission 
may  promulgate  with  respect  thereto. 

10.  If  and  to  tlie  extent  Rules  6e-2  and 
6e-3(T)  are  ame  ided  (or  Rule  6e-3 
under  the  1940  Vet  is  adopted)  to 
provide  exempt  ve  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
promulgated  thereunder  with  respect  to 
mixed  or  shared  funding  on  terms  and 
conditions  mate  ially  different  from  any 
exemptions  grar  ted  in  the  order 
requested  by  Ap  Dlicants.  then  the  Funds 
shall  and  the  Paj  ticipating  Insurance 
Companies,  as  a  ipropriate.  shall  be 
required  to  take  such  steps  as  may  be 
necessary  to  cor  iply  with  Rules  6e-2 
and  6e-3(T),  as  i  imended.  or  Rule  6e-3. 
as  adopted,  to  th  e  extent  applicable. 

11.  No  less  thi  n  aimually,  the  Adviser 
(or  any  other  in\  estment  adviser  of  a 
Fund)  the  Partic  pating  Insurance 
Companies  and  Participating  Plans  shall 
submit  to  the  Be  ards  such  reports, 
materials  or  dati  as  such  Boards  may 
reasonably  requi  ist  so  that  the  Boards 
may  fully  carr\'  imt  obligations  imposed 
upon  them  by  tl:  e  conditions  contained 
in  the  applicatic  n.  Such  reports, 
materials  and  dc  ta  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  applicabl ;  Boards.  The 
obligations  of  th  ?  Adviser.  Participating 


Insurance  Companies  and  Participating 
Plans  to  provide  these  reports,  materials 
and  data  to  the  Boards,  shall  be  a 
contractual  obligation  of  the  Adviser,  all 
Participating  Insurance  Companies  and 
Participating  Plans  under  their 
agreements  governing  participation  in 
the  Funds. 

12.  If  a  Plan  or  Plan  participating 
shareholder  should  become  an  owner  of 
10%  or  more  of  the  issued  and 
outstanding  shares  of  a  Fund,  such  Plan 
will  execute  a  participation  agreement 
with  such  Fund,  including  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Plan  or  Plan  peirticipant 
shareholder  will  execute  an  application 
containing  an  acknowledgment  of  this 
condition  at  the  time  of  its  initial 
purchase  of  shares  of  the  Fund. 

Conclusion 

For  the  reasons  summarized  above, 
Applicants  assert  that  the  requested 
exemptions  are  necessary  and        ' 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  00-1285  Filed  1-19-00;  8:45  am] 
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STATE  DEPARTMENT 

[Public  Notice  #31 88] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice;  Closed 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
February  15.  16,  and  17,  at  the  Westin 
Hotel,  Fort  Lauderdale.  Florida. 
Pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552b(c){l)  and  (4),  it  as  been  determined 
the  meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  vdll  include 
updated  committee  reports,  a  world 
threat  overview  and  a  round  table 
discussion  that  calls  for  the  discussion 
of  classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 


For  more  information  contact  Marsha 
Thurman.  Overseas  Security  Advisory 
Council.  Department  of  State. 
Washington,  D.C.  20522-1003,  phone: 
202-663-0533. 

Dated:  January  7,  2000. 
Peter  E.  Bergin, 

Director  of  the  Diplomatic  Security  Service. 
[FR  Doc.  00-1366  Filed  1-20-00:  8:45  am] 

BILLHNG  CODE  4710-24-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(00-02-C-OO-SWF)  To  Impose  and  Use 
a  Passenger  Facility  Charge  (PFC)  at 
Stewart  international  Airport, 
Newburgh,  NJ 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  This  correction  revises 
information  from  the  previously 
published  notice. 

In  notice  document  99-29903 
beginning  on  page  62243  in  the  issue  of 
Tuesday.  November  16.  1999.  under  the 
header  section,  first  paragraph,  the 
notice  of  intent  to  rule  on  application 
number  should  be.  "{00-02-C-OO- 
SWF)".  Also  under  Supplementary 
Information  section,  third  paragraph, 
application  number  should  be.  "00-02- 
C-OO-SWF". 

DATES:  Comments  must  be  received  on 
or  before  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Vomea,  Project  Manager,  New  York 
Airports  District  Office.  600  Old 
Country  Road,  Suite  446.  Garden  City, 
N.Y.  11530. 

Issued  in  Garden  City,  New  York  on 
November  24.  1999. 

Thomas  Felix. 

Manager,  Planning  &■  Programming  Branch, 
Eastern  Region. 

[FR  Doc.  00-868  Filed  1-19-00;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2000-6790] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD)  intentions 
to  request  approval  for  three  years  of  an 
existing  information  collection  entitled 
"EUSC/Parent  Company." 
DATES:  Comments  should  be  submitted 
on  or  before  March  20,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  Geller,  Office  of  National 
Security  Plans,  Maritime 
Administration,  400  Seventh  Street,  SW, 
Room  Pl-1303,  Washington,  D.C. 
20590,  telephone  nvunber— 202-366- 
5910.  Copies  of  this  collection  can  also 
be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  EUSC/Parent 
Company. 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

OMB  Control  Number:  2133-0511. 

Form  Number:  None. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  consists  of  an  inventory  of 
foreign  register  vessels  owned  by 
Americans.  Specifically,  the  collection 
consists  of  responses  from  vessel 
owners  verifying  or  correcting  vessel 
ownership  data  and  characteristics 
found  in  commercial  publications.  The 
information  obtained  could  be  vital  in  a 
national  or  international  emergency, 
and  is  essential  to  the  logistical  support 
planning  operations  conducted  by 
MARAD  officials. 

Need  and  Use  of  the  Information:  The 
information  obtained  will  be  used  for 
contingency  planning  for  sealift 
requirements  primarily  as  a  source  of 
ships  to  move  essential  oil  and  bulk 
cargoes  in  support  of  the  national 
economy. 

Description  of  Respondents:  Foreign 
register  American  vessel  owners. 

Annual  Responses:  92  responses. 

Annual  Burden:  46  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL^Ol,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
biirden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 


be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.  et  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  docimient  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  January  13,  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary. 
[FR  Doc.  00-1287  Filed  1-19-00;  8:45  am] 

BILUING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-3848;  Notice  3] 

Beall  Trailers  of  Washington,  Inc.; 
Petition  for  Renewal  of  Temporary 
Exemption  From  Federal  Motor  Vehicle 
Safety  Standard  No.  224 

Beall  Trailers  of  Washington,  Inc.,  of 
Kent,  Washington,  ("Beall"),  a  wholly- 
owned  subsidiary  of  Beall  Corporation, 
has  asked  us  to  renew,  for  three  years, 
the  temporary  exemption  we  granted  it 
in  July  1998  from  Federal  Motor  Vehicle 
Safety  Standard  No.  224  Rear  Impact 
Protection.  The  basis  of  the  petition  is 
that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard. 

We  are  publishing  this  notice  of 
receipt  of  the  petition  in  accordance 
with  our  regulations  on  the  subject.  This 
action  does  not  represent  that  we  have 
made  any  judgment  about  the  merits  of 
the  petition. 

Pn  July  8,  1998,  we  granted  Beall's 
initial  exemption  petition,  assigning  it 
NHTSA  Temporary  Exemption  No.  98- 
5,  expiring  July  1,  1999  (63  FR  36989). 
On  April  20,  1999,  we  received  Beall's 
application  for  renewal,  which  was  filed 
in  time  to  stay  the  expiration  date  of  the 
exemption,  as  provided  by  49  CFR 
555.8(e).  Following  our  request,  Beall 
provided  more  cvirrent  financial  and 
production  information  on  October  28, 
1999  to  supplement  its  new  petition. 

Beall  manufactures  and  sells  dump 
body  trailers.  It  (identified  in  the 
petition  as  "Truckweld")  produced  a 
total  of  311  trailers  in  1997,  of  which 
124  were  dump  body  types.  Truckweld 
trailer  production  in  1998  was  down  to 
135  units  but  tlie  number  of  dump  body 
types  was  not  stated. 

Standard  No.  224  requires,  effective 
January  26, 1998,  that  all  trailers  with  a 
GVWR  of  4536  Kg  or  more,  including 
dump  body  types,  be  fitted  with  a  rear 


impact  guard  that  conforms  to  Standard 
No.  223  Rear  impact  guards.  Beall 
argued  earlier  that  "alterations  may 
have  to  be  made  to  the  trailer  chassis  or 
even  raising  the  dump  box  to  provide 
space  for  the  retractable  guard," 
indicating  that  a  guard  that  retracts 
when  the  dujnp  body  is  in  operation  is 
the  solution  it  is  seeking  in  order  to 
comply.  During  the  time  that  its 
exemption  has  been  in  effect,  Beall 
"has,  in  good  faith,  made  attempts  to 
design  a  compliant  device."  It  states  that 
it  has  developed  "a  number  of  potential 
designs"  including  an  articulating 
design,  but  "these  devices  *   *   *  do  not 
meet  FMVSS  224,  have  interferences 
with  paving  equipment,  or  have  severe 
maintenance  issues."  The  company  is 
still  testing  hinged,  retractable  devices 
but  three  issues  must  be  overcome. 
First,  space  for  a  retracted  device  is  not 
readily  available  "due  to  the  clearance 
issues  in  connecting  to  pavers."  Raising 
the  box  also  raises  the  center  of  gravity 
and  reduces  the  stability  of  the  trailers 
"thereby  endangering  others."  Second, 
"asphalt  service  will,  over  a  period  of 
time,  render  such  devices  unusable." 
Finally,  "it  would  be  possible  to  operate 
a  trailer  with  these  type  (sic)  of  devices 
in  the  retracted  position,  therefore  not 
in  compliance."  It  will  continue  its 
efforts  to  conform  during  the  three-year 
exemption  period  it  has  requested. 

If  a  renewal  of  the  exemption  is  not 
granted,  substantial  pconomic  hardship 
will  result.  First,  it  would  lose  a  trailer 
that  accounts  for  40  percent  of  its 
overall  production.  In  addition,  "some 
percentage  of  the  remaining  60%  would 
be  lost  since  our  customers  typically 
purchase  matching  truck  mounted 
dump  bodies  which  may  also  be  lost." 
It  also  believes  that  31  of  its  63 
employees  would  have  to  be  laid  off  if 
its  application  is  denied.  It  argues  that 
maintenance  of  full  employment  would 
be  in  the  public  interest .  Beall's  net 
income  was  $39,317  in  fiscal  year  1995, 
$72,213  in  1996,  $697,040  before 
income  taxes  in  1997,  and  $326,255  in 
1998. 

We  welcome  your  written  comments 
on  Beall's  petition.  Please  send  three 
copies,  headed  with  the  docket  and 
notice  number  shown  at  the  top  of  this 
document,  and  addressed  to:  Docket 
Management,  National  Highway  Traffic 
Safety  Administration,  Room  PL-401, 
400  Seventh  Street,  SW,  Washington. 
DC  20590.  We  consider  all  comments  ' 
received  before  the  close  of  business  on 
the  comment  closing  date  below  .  The 
comments  will  be  available  for  your 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date, 
between  the  hoius  of  10  a.m.  and  5  p.m. 
To  the  extent  possible,  we  will  also 
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DEPARTMENT!  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTBA  2000-6787;  Notice  1] 

Currle  Technologies,  Inc.,  Receipt  of 
Application  for  Temporary  Exemption 
From  Federal  RJIotor  Vehicle  Safety 
Standards  No^  108  and  123 

Currie  Technologies,  Inc.  ("Currie"). 
of  Van  Nuys,  C;  Jifornia,  a  Nevada 
Corporation,  hi  s  applied  for  a 
temporary  exer  iption  of  two  years  from 
certain  requirei  lents  of  Federal  Motor 
Vehicle  Safety  Standard  No.  108  Lamps, 
Reflective  Devit  es  and  Associated 


Equipment,  anc 
Vehicle  Safety 
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the  absence  of  muscular  power  is  a 
"motor  vehicle."  As  the  manufacturer  of 
a  "motor  vehicle,"  Currie  must  comply 
with  all  applicable  Federal  motor 
vehicle  safety  regulations.  For  purposes 
of  compliance  with  the  Federal  motor 
vehicle  safety  standards,  any  two- 
wheeled  motor  vehicle  is  a 
"motorcycle."  However,  some 
provisions  of  the  Federal  motor  vehicle 
motorcycle  safety  standards  contain 
lesser  performance  requirements  for 
"motor  driven  cycles."  These  are 
motorcycles  with  engines  producing  5 
hp  or  less,  such  as  the  Currie  vehicle. 

Currie  believes  that  compliance  with 
portions  of  the  Federal  motorcycle 
safety  standards  on  lighting  and  controls 
will  cause  it  substantial  economic 
hardship.  It  requests  that  it  be  exempted 
from  providing  the  headlamps, 
taillcunps,  stop  lamps,  and  license  plate 
lamps  required  by  Standard  No.  108, 
and  handlebar-located  front  and  rear 
brake  controls. 

Why  Currie  Says  That  Compliance 
Would  Cause  Substantial  Economic 
Hardship  and  it  Has  Tried  in  Good 
Faith  To  Comply  With  the  Standards 

Currie's  resources  are  limited.  From 
its  inception  on  February  28,  1997 
through  December  31,  1998,  the 
company  had  cumulative  net  losses  of 
5703,054.  The  costs  of  tooling  for  the 
lamps  needed  to  comply  with  Standard 
No.  108  are  estimated  to  be  $120,000. 
This,  in  turn,  would  require  an  increase 
in  the  retail  cost  of  each  vehicle  that 
could  be  as  much  as  $300.  The  vehicle 
currently  retails  for  $899,  and  if  the 
company  raises  the  price  to  $1,199, 
"this  will  result  in  pricing  the  product 
well  above  the  $1,000  price  point 
threshold  and  effectively  nullify  all 
futiire  sales."  Further,  "with  the  money 
invested  in  the  company  to  date  and  the 
requirement  for  at  least  minimum 
operating  capital,  our  company  will  go 
out  of  business  unless  minimum  capital 
to  cover  operating  expenses  is  generated 
through  sales."  Beginning  in  July  1998, 
it  researched  and  tested  off-the-shelf 
motorcycle  and  moped  headlamps, 
taillamps  and  stop  lamps  at  Jute 
Manufactiiring  Company  in  Taiwan. 
Currie  found  that  these  lamps  added 
over  5  pounds  weight,  reducing  the  total 
range  per  charge  (which  reduces  the 
appeal  of  the  product  as  range  per 
charge  decreases).  The  batteries  of  the 
Currie  electric  bicycle  carry  only  250 
watt-hours;  the  lamps  tested  are 
inefficient  and  will  draw  more  energy 
from  the  batteries.  To  provide  heavier, 
more  efficient  batteries  will  increase  the 
price  and  reduce  the  range  per  charge. 
While  the  exemption  is  in  effect,  Currie 
will  explore  other  options  such  as 


designing  vehicle-specific  lighting 
equipment.  It  estimates  that  it  can 
achieve  compliance  by  December  2000. 
During  the  exemption  period,  its 
vehicles  will  be  equipped  with  the 
following  reflectors:  one  white  in  front, 
one  red  in  rear,  one  white  on  each  rim, 
and  two  yellow  on  each  pedal. 

The  company's  arguments  about 
compliance  with  Standard  No.  123  are 
based  upon  its  safety  views.  A  bicycle 
is  configured  to  have  the  lever 
controlling  the  rear  brake  on  the  right 
handlebar.  To  reverse  this  position 
creates  the  possibility  of  confusion  in 
riders  who  must  apply  brakes  quickly. 
Currie  gives  as  an  example: 

When  coasting  too  fast  down  hills,  the 
natural  instinct  is  to  activate  the  right-hand 
lever  (rear  brake)  first.  This  prevents  the  rear 
end  of  the  bicycle  from  cartwheeling  over  the 
front.  With  the  brake  reversal,  the  front  brake 
is  activated  first,  causing  dangerous 
catapulting.  This  is  a  common  occurrence 
with  novice  bicyclists.  The  moped  brake 
reversal  accentuates  this  danger,  and,  in  fact, 
a  number  of  accidents  have  occurred  for  this 
reason. 

The  company  does  comply  with  the 
requirements  of  the  Consumer  Product 
Safety  Commission  (CPSC)  for  bicycles 
that  the  rear  brake  shall  be  activated  by 
a  control  located  on  the  right  handlebar 
and  the  front  brake  activated  by  a 
control  on  the  left  handlebar. 

Why  Currie  Says  that  an  Exemption  is 
Consistent  With  the  Public  Interest  and 
the  Objectives  of  Motor  Vehicle  Safety 

Currie  submits  that  the  electric 
bicycle  "is  an  environmentally  friendly, 
zero-emission  vehicle,  and  that  mass- 
marketed  electric  bicycles  "will  help  to 
ease  the  transition  from  gas  powered 
vehicles  into  the  nascent  electric  vehicle 
market." 

Because  the  maximum  speed  of  the 
electric  bicycle  is  16  mph  when  driven 
by  the  motor  alone,  and  because  a 
standard  bicycle  without  motor  "can 
easily  travel  at  speeds  greater  than  16 
mph,  solely  under  human  input,"  Currie 
argues  that  "this  electric  bicycle  should 
not  be  required  to  have  any  greater 
illumination  requirements  than  that  of  a 
standard  bicycle."  It  believes  that 
aftermarket  bicycle  lights  are  adequate. 
On  November  10,  1999,  it  informed  us 
that  "typical  halogen  bicycle  lights  are 
added  for  night  operation  as  for  regular 
bicycles." 

In  addition  to  the  arguments  regarding 
its  compliance  with  the  brake  control 
specifications  of  the  CPSC,  as  discussed 
above,  Currie  is  concerned  that,  as  its 
electric  bicycle  "looks,  feels,  and  rides 
like  a  standard  bicycle,"  a  rider  familiar 
with  bicycle  braking  systems  might 
make  a  mistake  were  the  electric  bicycle 
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to  conform  with  Standard  No.  123's 
opposite  specifications,  and  beUeves 
that  an  exemption  from  these 
requirements  "is  more  consistent  *   *   * 
than  maintaining  the  control  location 
and  operation  *  *  *." 

An  Issue  on  Which  We  Request  Specific 
Comment 

It  has  come  to  our  attention  that  the 
EV  Global,  an  electric  bicycle,  is 
advertised  as  being  equipped  with  a  tail 
lamp  and  a  headlamp,  both  represented 
as  complying  with  the  motorcycle 
requirements  of  Standard  No.  108.  We 
asked  Currie  to  explain  why  it  was 
requesting  an  exemption  for  these  items 
of  lighting  equipment.  Currie  replied 
that  the  EV  Global  lamps  "are  specially 
developed  high  intensity  lamps  that  are 
proprietary  to  their  company." 
Although  the  lamps  may  comply  with 
Standard  No.  108,  "the  tooling  and 
production  of  these  lamps  is  expensive 
and  will  cause  substantial  economic 
hardship."  By  contrast,  the  Currie 
product  "is  much  lighter  and  much  less 
expensive  (it  uses  a  regular  bicycle 
frame),  it  meets  a  different  segment  of 
the  market  and  is  a  true  electric 
bicycle." 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested,  but  not  required, 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  Docket  Room  is  open  from  10  a.m. 
until  5  p.m.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  piu'suant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  22, 
2000. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

Issued  on  January  13,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  00-1354  Filed  1-19-00;  8:45  am] 

BILLHNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957;  Notice  18] 

Notice  of  New  Information  Collection 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Request  for  0MB  approval  and 
public  comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  the  Research  and 
Special  Programs  Administration's 
(RSPA)  published  its  intention  to  create 
a  new  information  collection  in  support 
of  the  Office  of  Pipeline  Safety  (OPS) 
Damage  Prevention  Grant  Program 
(October  22,  1999,  64  FR  57182).  No 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  the  public  an 
additional  30  days  from  the  date  of  this 
notice  to  send  in  their  comments. 

Congress  authorized  the  Department 
of  Transportation  to  create  a  Damage 
Prevention  Grant  Program  to  assist  the 
states.  The  Department  is  requiring  that 
states  requesting  grants  must  provide  a 
written  proposal  to  RSPA  for  approval. 
DATES:  Comments  on  this  notice  must  be 
received  February  22,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  identify 
the  docket  number  of  this  notice,  RSPA- 
98-4957,  and  be  mciiled  directly  to 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  ATTN:  RSPA 
Desk  Officer,  726  Jackson  Place,  NW, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  (202)  366-6205 
or  by  electronic  mail  at 
marvin.fell.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Damage  Prevention  Grant 
Program 

TjTJe  ofHeauest:  New 

Abstract:  Tnird  party  damage  is  a 
leading  cause  of  pipeline  accidents. 
Congress  has  allocated  funds  to  provide 
states  grants  to  develop  one-call 
notification  programs  which  will  reduce 
the  amount  of  third  party  damage.  States 
will  be  required  to  submit  proposals  for 
these  grants  that  will  be  evaluated  by 
RSPA. 

Estimate  of  Burden:  The  average 
burden  hours  per  response  is  40  hours. 

Respondents:  States. 

Estimated  Number  of  Respondents:  30 
the  first  year  and  40  the  second  year. 

Estimated  Number  of  Responses  per 
Respondent:  1  per  year. 


Estimated  Total  Annual  Burden  on 
Respondents:  1200-1600  hoiu«.  Copies 
of  this  information  collection  can  be 
reviewed  at  the  Dockets  Facility,  Plaza 
401,  U.S.  Department  of  Transportation, 
400  Seventh  Street,  SW,  Washington, 
DC  20590  from  9  A.M.  to  5  P.M., 
Monday  through  Friday  except  Federal 
holidays.  They  also  can  be  viewed  over 
the  Internet  at  http://dms.dot.gov 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
Ways  to  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC  on  January  13. 
2000. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  00-1353  Filed  1-19-00;  8:45  am] 

BILUING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  International 
Financial  Institution  Advisory 
Commission;  Notice  of  Meeting 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Under  section  603  of  the 
Foreign  Operations,  Export  Financing 
and  Related  Prograntis  Appropriations 
Act,  1999,  the  International  Financial 
Institution  Advisory  Conunission  (the 
"Commission")  shall  advise  the  report 
to  the  Congress  on  the  future  role  and 
responsibilities  of  the  international 
financied  institutions  (defined  as  the 
International  Monetary  Fund, 
International  Bank  for  Reconstruction 
and  Development,  European  Bank  for 
Reconstruction  and  Development, 
International  Development  Association, 
International  Finance  Corporation, 
Multilateral  Investment  Guarantee 
Agency,  African  Development  Bank, 
African  Development  Fund,  Asian 
Development  Bank,  Inter-American 
Development  Bank,  and  Inter-American 
Investment  Corporation),  the  World 
Trade  Organization,  and  the  Bank  for 
Inteniational  Settlements. 
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DEPARTMENT 


3F  THE  TREASURY 


Departmental 
Monetary  Fund 
Notice 


Offices;  International 
Advisory  Committee; 


AGENCY:  Departi  nent  of  the  Treasury. 


ACTION:  Notice  of  Meeting. 


SUMMARY:  Under  section  610  of  the 
Foreign  Operations.  Export  Financing 
and  Related  Programs  Appropriations 
Act,  1999,  the  Secretary  of  the  Treasury 
is  required  to  establish  an  International 
Monetary  Fund  Advisory  Committee 
(the  "Committee")  to  advise  the 
Secretary  on  IMF  policy. 

DATES:  The  third  meeting  of  the 
Committee  will  be  held  on  February  3, 
2000,  beginning  at  1:30  p.m.  in  the 
Diplomatic  Room  located  on  the  third 
floor  of  the  main  Department  of  the 
Treasury  building,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Designated  Federal  Official:  William 
McFadden,  Senior  Policy  Advisor, 
Office  of  International  Monetary  and 
Financial  Policy,  Room  4444, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW,  Washington, 
DC,  20220.  Telephone  number  202- 
622-0343,  fax  number  (202)  622-7664. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  IMF  Advisory  Committee  will 
discuss  the  legislated  mandates  directed 
at  the  IMF,  with  a  focus  on  questions 
related  to  social  policies  and  core  labor 
standards,  and  trade  liberalization. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  If  you 
wish  to  attend  please  FAX  your  full 
name,  birthday,  and  social  security 
number  to  the  Designated  Federal 
Official  no  later  than  4  p.m.,  January 
31st,  for  clearance  into  the  Treasury 
building.  Members  of  the  public  who 
have  provided  such  information,  must 
enter  the  main  Treasury  building  at  the 
entrance  on  15  th  Street  between  F  and 
G  Streets,  and  must  provide  a  photo  ID 
at  the  entrance  to  be  admitted  into  the 
building. 

Members  of  the  public  may  submit 
written  comments.  If  you  wish  to 
furnish  such  comments,  please  provide 
16  copies  of  your  written  material  to  the 
Designated  Federal  Official.  If  you  wish 
to  have  your  coinments  distributed  to 
members  of  the  Committee  in  advance 
of  the  third  meeting,  16  copies  of  any 
written  material  should  be  provided  to 
the  Designated  Federal  Official  no  later 
than  January  31,  2000. 


Dated:  January  13,  2000. 
William  McFadden, 

Designated  Federal  Official. 

[FR  Doc.  00-1277  Filed  1-19-00;  8:45  am) 

BILLING  CODE  4810-2&-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2000-3 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Ciurently,  the  IRS  is  soliciting 
comments  concerning  Notice  2000-3, 
Guidance  on  Cash  or  Deferred 
Arrangements. 

DATES:  Written  comments  should  be 
received  on  or  before  March  20,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
comments  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Carol  Savage,  (202)  622-3945, 
Internal  Revenue  Service,  room  5242, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Guidance  on  Cash  or  Deferred 
Arrangements. 

OMB  Number:  1545-1669. 

Notice  Number:  Notice  2000-3. 

Abstract:  Notice  2000-3  provides 
guidance  to  employers  maintaining,  or 
who  are  contemplating  establishing, 
cash  or  deferred  arrangements  (CODAs) 
for  their  employees.  It  permits  some 
degree  of  flexibility  in  using  the  safe 
harbor  methods,  described  in  sections 
401(k)(12)  and  401(m)(ll)  of  the 
Internal  Revenue  Code,  to  satisfy  the 
nondiscrimination  tests  normally 
applicable  to  CODAs.  To  take  advantage 
of  this  flexibility,  employers  must 
amend  their  CODAs  accordingly  and 
provide  employees  written  notices  of 
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the  benefits  available  to  them  under  the 
CODA. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
6,000.       • 

Estimated  Time  Per  Respondent:  1 
hoiu",  20  minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,000. 

The  foUovidng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  January  11,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1383  Filed  1-19-00;  8:45  am] 

BILUING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[IA-17-90] 

Proposed  Collection;  Comment 
fiequest  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  coirunents  concerning  an 
existing  final  regulation,  IA-17-90  (TD 
8571),  Reporting  Requirements  for 
Recipients  of  Points  Paid  on  Residential 
Mortgages  (§§  1.6050H-1  and  1.6050H- 
2). 

DATES:  Written  comments  should  be 
received  on  or  before  March  20,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
comments  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  Requirements  for 
Recipients  of  Points  Paid  on  Residential 
Mortgages. 

OMB  Number:  1545-1380. 

Regulation  Project  Number:  IA-17- 
90. 

Abstract:  These  regulations  require 
the  reporting  of  certain  information 
relating  to  payments  of  mortgage 
interest.  Taxpayers  must  separately  state 
on  Form  1098  the  amount  of  points  and 
the  cimount  of  interest  (other  than 
points)  received  during  the  taxable  year 
on  a  single  mortgage  and  must  provide 
to  the  payer  of  the  points  a  separate 
statement  setting  forth  the  information 
being  reported  to  the  IRS. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 
37,644. 

Estimated  Time  Per  Respondent:  7 
hours,  31  minutes. 

Estimated  Total  Annual  Burden 
Hours.  283,056. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bvuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  11.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1384  Filed  1-19-00;  8:45  am) 

BH-LIMG  CODE  4S3O-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8865 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
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Abstract: 
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information 
respect  to  foreign 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clcirity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  6,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1385  Filed  1-19-00;  8:45  am] 

BILLIING  CODE  4B30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[INTL-65&-87] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentlv,  the  IRS  is 


soliciting  comments  concerning  an 
existing  final  regulation,  INTL-656-87 
(TD  8701),  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies  (§§  1.1291-9(d)  and  1.1291- 
10(d)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  20,  2000  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written 
comments  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

OMB  Number:  1545-1507. 

Regulation  Project  Number:  INTL- 
656-87. 

Abstract:  The  reporting  requirements 
affect  United  States  persons  that  are 
direct  and  indirect  shareholders  of 
passive  foreign  investment  companies 
(PFICs).  The  requirements  enable  the 
Internal  Revenue  Service  to  identify 
PFICs,  United  States  shareholders,  and 
transactions  subject  to  PFIC  taxation 
and  verify  income  inclusions,  excess 
distributions,  and  deferred  tax  amounts. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
131,250. 

Estimated  Time  Per  Respondent:  46 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comlnents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  10,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 
*      [FR  Doc.  00-1386  Filed  1-19-00;  8:45  am) 

BILUING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-60 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-60,  Procedure 
for  filing  Forms  W-2  in  certain 
acquisitions. 

DATES:  Written  comments  should  be 
received  on  or  before  March  20,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
comments  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  revenue  procedure  should 
be  directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Procedure  for  filing  Forms  W- 
2  in  certain  acquisitions. 

OMB  Number:  1545-1510. 

Abstract:  The  information  is  required 
by  the  Internal  Revenue  Service  to  assist 
predecessor  and  successor  employers  in 
complying  with  the  reporting 
requirements  under  Internal  Revenue 
Code  sections  6051  and  6011  for  Forms 
W-2  and  941. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
553,500. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  110,700. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  December  28,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-1387  Filed  1-19-00;  8:45  am] 

BUJJING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

agency:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held  Friday 
February  25,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Conmiittee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Friday,  February  25,  2000,  6:00  p.m.  to 
9:00  p.m.  at  the  Internal  Revenue 
Service  Brooklyn  Building  located  at 
625  Fuhon  Street.  NY  11201. 

For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain.  Mrs.  Cain  can  be  reached 
at  1-888-912-1227  or  718-488-3555. 

The  public  is  invited  to  make  oral 
comments  from  6:00  p.m.  to  6:30  p.m. 
on  Friday,  February  25.  2000. 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain.  CAP 
Office.  P.O.  Box  R,  Brooklyn,  NY  11201. 
The  Agenda  will  include  the  following: 
various  IRS  issues.  Note:  Last  minute 
changes  to  the  agenda  are  possible  and 
could  prevent  effective  advance  notice. 

Dated:  January  7.  2000. 
Cathy  VanHom, 

Chief  CAP  6-  Communications. 

(FR  Doc.  00-1388  Filed  1-19-00;  8:45  am) 
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DEPARTME^  T  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meet4n|  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AGENCY:  Interiial  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notic  ( 


summary:  An 
Brooklyn 
Panel  will  be 
York. 


open  meeting  of  the 
Dist  rict  Citizen  Advocacy 
leld  in  Brooklyn,  New 


DATES:  The  mfeeting  will  be  held  Friday 
January  28,  2(100. 


FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Friday,  January  28,  2000,  6:00  p.m.  to 
9:00  p.m.  at  the  Internal  Revenue 
Service  Brooklyn  Building  located  at 
625  Fuhon  Street,  NY  11201.  For  more 
information  or  to  confirm  attendance, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Eileen  Cain. 
Mrs.  Cain  can  be  reached  at  1-888-912- 
1227  or  718-^88-3555.  The  public  is 
invited  to  make  oral  comments  from 


6:00  p.m.  to  6:30  p.m.  on  Friday, 
January  28,  2000. 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain,  CAP 
Office,  P.O.  Box  R,  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues.  Note:  Last 
minute  changes  to  the  agenda  are 
possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  7,  2000.   • 
Cathy  VanHom, 

Chief,  CAP  &■  Communications. 

[FR  Doc.  00-1389  Filed  1-19-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  ^3 

[FRL-6513-4] 
RIN  2060-AE3( 

National  Emission  Standards  for 
Hazardous  AJr  Pollutants  for  Amino/ 
Phenolic  Res  ns  Production 

agency:  Envi  onmental  Protection 
Agency  (EPA 
ACTION:  Final  rule. 


SUMMARY:  Thi  s  action  promulgates 
national  amis  iion  standards  for 
hazardous  air  pollutants  (NESHAP)  to 
reduce  emissi  3ns  of  hazardous  air 
pollutants  (Hj  ^Ps)  from  existing  and 
new  facilities  that  manufacture  amino  or 
phenolic  resins.  The  EPA  has  identified 
these  facilitie: ;  as  major  sources  of  HAPs 
emissions.  Th  ese  final  standards  are 
estimated  to  r  jduce  organic  HAP 
emissions  froi  n  major  existing  sources 
by  361  tons  pi  sr  year,  representing  a  51 
percent  reduc  tion  from  baseline 
emissions.  This  estimate  is  presented  for 
40  major  exisi  ing  facilities  only,  since 
no  new  facilit  ies  are  projected  to  be 
constructed  ii .  the  next  three  years.  The 
major  HAPs  e  nitted  by  sources  covered 
by  the  final  rule  include  formaldehyde, 
methanol,  ph(  nol,  xylene,  and  toluene. 
This  rule  imp  ements  section  112(d}  of 
the  Clean  Air  Act  Amendments  of  1990 
(CAA)  and  is  )ased  on  the 
Administratoi  's  determination  that  the 
Amino/Phenc  lie  Resins  Production 
source  catego  y  emits  HAPs  identified 
on  the  list  of '.  lAPs  in  CAA  section 
112(b).  The  eiiissions  reductions 
achieved  by  t  lese  standards,  when 
combined  wit  i  the  emissions  reductions 
achieved  by  other  similar  standards, 
will  provide  j  rotection  to  the  public 
and  achieve  a  primary  goal  of  the  CAA. 

This  action  also  announces  a  final 
change  to  the  source  category  list  to 
combine  the  Amino  Resins  and 
Phenolic  Resi  is  source  categories  into 
one  category:  the  Amino/Phenolic 
Resins  Produ(  tion  source  category. 
EFFECTIVE  DAlfe:  Januar\'  20,  2000.  See 
the  SUPPLEMENTARY  INFORMATION  section 
concerning  ju  iicial  review. 
ADDRESSES:  Docket.  Docket  No.  A-92- 
19  contains  supporting  information 


used  in  developing  the  standards  and  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  D.C.  20460  in  Room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Background  Information  Document. 
The  background  information  document 
(BID)  containing  a  siunmary  of  all  the 
public  comments  received  on  the 
proposed  rule  and  the  Administrator's 
responses  to  comments  may  be  obtained 
from  the  docket  for  this  rule  or  through 
the  Internet  at  http://wrww.epa.gov/ttn/ 
oarpg,  or  from  the  U.S.  Environmental 
Protection  Agency  Library  (MD-35), 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2777.  The 
responses  provided  in  section  VII  of  this 
preamble  to  significant  comments 
received  on  the  rule  are  abbreviated.  A 
full  discussion  of  the  comments  and  our 
responses  to  them  can  be  found  in  the 
BID. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  rule, 
contact  Mr.  John  Schaefer,  US  EPA, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-0296,  e- 
mail:  schaefer.john@epa.gov.  For 
information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  representative  or  the 
appropriate  EPA  Regional  Office 
representatives. 

SUPPLEMENTARY  INFORMATION: 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  docxunents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review.  (See 
section  307(d)(7)(A)  of  the  CAA.)  The 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 


be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Technology  Transfer  Network.  In 
addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
final  rule  is  also  available  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  rule 
will  be  posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  via  the  internet  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  Help  Line  at  (919)  541-5384. 

EPA  Regional  Offices 

Director,  Office  of  Environmental 
Stewardship,  Attn:  Air  Compliance 
Clerk,  U.S.  EPA  Region  I,  1  Congress 
Street,  Suite  1100  (SEA),  Boston,  MA 
02114-2023,  (617)  918-1740 

Umesh  Dholakia,  U.S.  EPA  Region  n, 
290  Broadway  Street,  New  York,  NY, 
10007-1866,  (212)  637-4023 

Dianne  Walker,  U.S.  EPA  Region  III, 
1650  Arch  Street,  Philadelphia,  PA 
19103,  (215)  814-3297 

Lee  Page,  U.S.  EPA  Region  IV,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW, 
Atlanta,  GA  30303-3104,  (404)  562- 
9131 

Bruce  Vamer,  U.S.  EPA  Region  V,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604-3507,  (312)  886-6793 

Jim  Yang  (6EN-AT),  U.S.  EPA  Region 
VI,  First  Interstate  Bank  Tower,  1445 
Ross  Avenue,  Suite  1200,  Dallas,  TX 
75202,  (214)  665-7578 

Gary  Schlicht,  U.S.  EPA  Region  VH,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101, (913)  551-7097 

Tami  Thomas-Burton,  U.S.  EPA  Region 
VIII,  999  18th  Street,  Suite  500, 
Denver,  CO  80202,  (303)  312-6581 

Ken  Bigos,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Fremcisco,  CA 
94105, (415)  744-1200 

Dan  Meyer,  U.S.  EPA  Region  X,  1200 
Sixth  Street,  Seattle,  WA  98101,  (206) 
553-4150 
Regulated  Entities.  Categories  and 

entities  potentially  regulated  by  this 

action  include: 


C  itagory 


Standard  Industnal  Classitication  <SIC)  codes 


North  American  Classification  System 
(NAICS)  codes 


Examples  of  regulated  entities 


Industry 


Typically,  2821  „ Typically.  325211 


Facilities    which    manufacture    amino/ 
phenolic  resins. 


This  table  i  i  not  intended  to  be 
exhaustive,  b|it  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 


whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
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applicability  criteria  in  section  63.1400 
of  40  CFR  part  63.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  in  the  preceding 
SUPPLEMENTARY  INFORMATION  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
this  rule  js  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  March  20,  2000. 
Under  section  307(b)(2)  of  the  CAA,  the 
requirements  established  by  today's 
promulgated  rule  may  not  be  challenged 
later  in  any  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  is  the  Subject  and  Purpose  of  This 

Rule? 

II.  Does  This  Rule  Apply  to  Me? 

III.  What  Procedures  Did  We  Follow  To 

Develop  the  Rule? 

A.  Source  of  Authority  and  Criteria  for 
NESHAPs  Development 

B.  Regulatory  Background 

IV.  What  Are  the  Requirements  of  the  Rule? 

A.  Summary  of  the  Standards 

B.  Compliance  and  Performance  Test 
Provisions 

C.  Monitoring  Requirements 

D.  Recordkeeping  and  Reporting 
Requirements 

V.  What  Did  We  Consider  in  Developing  the 

Rule? 

A.  Relationship  to  Other  Rules 

B.  Stakeholder  and  Public  Participation 

VI.  What  Are  the  Impacts  of  the  Standards? 

A.  Primary  Air  Impacts 

B.  Non-Air  Environmental  Impacts 

C.  Energy  Impacts 

D.  Cost  Impacts 

E.  Economic  Impacts 

VII.  What  Significant  Comments  Did  We 
Consider  and  What  Major  Changes  Did 
We  Make  to  the  Proposed  Standards? 

VIII.  What  Are  the  Administrative 
Requirements  of  the  Rule? 

A.  Executive  Order  12866 

B.  Executive  Order  13084 

C.  Executive  Order  1304,5 

D.  Executive  Order  13132 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 

I.  What  is  the  Subject  and  Purpose  of 
This  Rule? 

On  July  16,  1992  (57  FR  31576),  we 
published  an  initial  list  of  major  and 
area  source  categories  to  be  regulated  for 
emissions  of  FL^Ps.  The  Amino  Resins 
Production  and  Phenolic  Resins 
Production  source  categories  were 
recorded  separately  on  that  initial  list. 

As  we  discussed  in  the  proposal 
preamble  (63  FR  68833),  the 


manufacturing  processes,  the  emission 
characteristics,  and  applicable  control 
technologies  for  facilities  in  these  two 
source  categories  are  similar.  Also, 
commenters  on  the  proposed  rule 
generally  agreed  that  these  two  source 
categories  should  be  regulated  as  one 
category.  Based  on  these  factors,  we  are 
announcing  the  final  action  to  revise  the 
source  category  list,  published  under 
section  112(c)  of  the  CAA,  to  combine 
the  Amino  Resins  Production  and  the 
Phenolic  Resins  Production  source 
categories  into  a  new  category  called 
"Amino/Phenolic  Resins  Production." 

This  rule  protects  air  quality  and 
promotes  the  public  health  by  reducing 
emissions  of  some  of  the  HAPs  listed  in 
section  112(b)(1)  of  the  CAA.  The  HAPs 
emitted  by  amino/phenolic  resin 
facilities  include  formaldehyde, 
methanol,  phenol,  toluene,  and  xylene. 
Exposiue  to  these  compounds  at  certain 
levels  has  been  demonstrated  to  cause 
adverse  health  effects,  including  chronic 
health  disorders  (e.g.,  cancer,  aplastic 
anemia,  pulmonary  (lung)  structiu-al 
changes),  acute  health  disorders  [e.g., 
dyspnea  (difficulty  in  breathing)),  and 
neinotoxic  effects. 

Formaldehyde  is  the  only  HAP 
associated  with  this  source  category  that 
has  been  classified  as  a  probable  human 
carcinogen  (Group  Bl).  Both  acute 
(short-term)  and  chronic  (long-term) 
exposiu-e  to  formaldehyde  irritates  the 
eyes,  nose,  and  throat,  and  may  cause 
coughing,  chest  pedns,  and  bronchitis. 
Reproductive  effects,  such  as  menstrual 
disorders  and  pregnancy  problems,  have 
been  reported  in  female  workers 
exposed  to  formaldehyde.  Limited 
human  studies  have  reported  an 
association  between  formaldehyde 
exposine  and  limg  and  nasopharyngeal 
cancer.  Animal  inhalation  studies  have 
reported  an  increased  incidence  of  nasal 
squamous  cell  cancer. 

Short-term  exposure  to  methanol  by 
humans  through  inhalation  or  ingestion 
may  result  in  visual  disturbances  such 
as  blurred  or  dim  vision,  leading  to 
blindness.  Damage  to  the  ner\'ous 
system,  including  permanent  motor 
dysfunction,  may  also  result.  Long-term 
inhalation  or  oral  exposure  to  methanol 
may  cause  conjunctivitis,  headache, 
giddiness,  insomnia,  gastric 
disturbances,  visual  disturbances,  and 
blindness  in  humans.  No  information  is 
available  on  the  reproductive  or 
developmental  effects  of  methanol  in 
humans.  Birth  defects  have  been 
observed  in  the  offspring  of  rats  exposed 
to  methanol  by  inhalation. 

Inhalation  and  dermal  exposure  to 
phenol  is  highly  irritating  to  the  skin, 
eyes,  and  mucous  membranes  in 
humans.  Oral  exposure  to  phenol  may 


cause  muscle  weakness  and  tremors, 
loss  of  coordination,  paralysis, 
convulsions,  coma,  and  respiratory 
arrest.  Limited  studies  on  chronic 
inhalation  exposure  to  phenol  in 
humans  have  reported  liver  injury  and 
effects  on  the  heart.  No  studies  of 
developmental  or  reproductive  effects  of 
phenol  in  humans  are  available,  but 
animal  studies  have  reported  reduced 
fetal  body  weights,  growth  retardation, 
and  abnormal  development  in  the 
offspring  of  animals  exposed  to  phenol 
by  the  oral  route. 

Short-term  inhalation  of  mixed 
xylenes  (a  mixture  of  three  closely- 
related  compounds)  in  humans  may 
cause  irritation  of  the  nose  and  throat, 
nausea,  vomiting,  gastric  irritation,  mild 
transient  eye  irritation,  and  neurological 
effects.  Long-term  inhalation  of  xylenes 
in  hiunans  may  result  in  nervous  system 
effects  such  as  headache,  dizziness, 
fatigue,  tremors,  and  incoordination. 
Other  reported  effects  include  labored 
breathing,  heart  palpitation,  severe  chest 
pain,  abnormal  electrocardiograms,  and 
possible  effects  on  the  blood  and 
kidneys. 

Acute  inhalation  of  toluene  by 
hiunans  may  cause  effects  to  the  central 
nervous  system  (CNS),  such  as  fatigue, 
sleepiness,  headache,  nausea,  and 
irregular  heartbeat.  Adverse  CNS  effects 
have  been  reported  in  chronic  abusers 
exposed  to  high  levels  of  toluene. 
Symptoms  include  tremors,  decreased 
brain  size,  involuntary  eye  movements, 
and  impaired  speech,  hearing,  and 
vision.  Chronic  inhalation  exposure  by 
humans  to  lower  levels  of  toluene  also 
causes  irritation  of  the  upper  respiratory 
tract,  eye  irritation,  sore  throat,  nausea, 
dizziness,  headaches,  and  difficulty 
with  sleep.  Studies  of  children  of 
pregnant  women  exposed  by  inhalation 
to  toluene  or  to  mixed  solvents  have 
reported  CNS  problems,  facial  and  limb 
abnormalities,  and  delayed 
development.  However,  these  effects 
may  not  be  attributable  to  toluene  alone. 

As  stated  in  the  proposal  preamble, 
we  do  not  have  the  type  of  ciurent 
detailed  data  on  each  of  the  amino/ 
phenolic  resin  facilities  covered  by  the 
rule,  and  the  people  living  around  the 
facihties,  that  would  be  necessary  to 
conduct  an  analysis  to  determine  the 
actual  population  exposures  to  the 
HAPs  emitted  fi-om  these  facilities  and 
potential  for  resultant  health  effects. 

II.  Does  This  Rule  Apply  to  Me? 

This  rule  applies  to  you  if  you  owm 
or  operate  a  amino/phenolic  resins 
production  unit  that  is  located  at  a 
facility  that  is  a  major  source  of  HAPs 
emissions.  You  do  not  have  to  comply 
with  the  rule  if  your  facility  is  a  non- 
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major  (area)  so  urce.  If  your  facility  is  a 
major  source  u  nder  this  rule,  each  group 
of  one  or  more  amino/phenolic  resin 
process  units  (i\PPU),  plus  heat 
exchange  systt  ms  and  equipment  used 
to  comply  witli  the  rule  such  as  control 
and  recovery  c  evices,  are  subject  to  the 
rule.  Each  groi  p  of  one  or  more  APPU 
and  associated  equipment  is  known  as 
the  affected  so  irce.  You  are  required  to 
meet  the  stand  u-ds  for  organic  HAPs 
emissions  fron  i  the  following  emission 
points  at  affect  Bd  sources:  storage 
vessels,  contin  nous  process  vents,  batch 
process  vents  (reactor  and  non-reactor), 
heat  exchange  systems,  and  equipment 
leaks.  These  st  mdards  apply  to  existing 
and  new  affect  3d  sources. 

Proci  sdures  Did  We  Follow  To 


enit 


?APs. 


m.  What 
Develop  the 

A.  Source  of  A 
NESHAPs 

Section  112 
authority  to  es 
to  reduce  air 
soiut:es  that 
Section  112(b) 
chemicals,  cor 
chemicals  as 
implements 
which  require; 
HAPs  listed  in 
CAA. 

Section  1 1 
a  major  source 

*  *  *  any  sta 
stationary  sources 
contiguous  area 
that  emits  or  has 
considering  con 
per  year  or  more 
pollutant  or  25 
combination  of 


12(d) 


Section  11 
standards  to 
from  both  new 
statute  require  i 
the  maximum 
HAPs  emissions 
control  level  is 


Ri  lie? 

ithority  and  Criteria  for 
Dev  ^lopment 

)f  the  CAA  gives  us  the 
ablish  national  standards 

ejnissions  from  major 
one  or  more  HAPs. 
of  the  CAA  lists  188 
pounds,  or  groups  of 
.  This  rule 

sefction  112(d)  of  the  Act, 
us  to  regulate  soiuces  of 
section  112(b)  of  the 

2(^)(1)  of  the  CAA  defines 
as: 
onary  source  or  group  of 

located  within  a 
ind  under  common  control 
the  potential  to  emit 
■ols.  in  the  aggregate,  10  tons 
of  any  hazardous  air 

per  year  or  more  of  any 
I  azardous  air  pollutants. 


requires  us  to  develop 
c4ntrol  HAPs  emissions 
and  existing  sources.  The 
the  standards  to  reflect 
legree  of  reduction  in 

that  is  achievable.  This 
referred  to  as  maximum 


achievable  control  technology  (MACT). 
New  source  MACT  must  be  at  least  as 
stringent  as  "the  emission  control 
achieved  in  practice  by  the  best 
controlled  similar  soiut;e."  Existing 
source  MACT  must  be  at  least  as 
stringent  as  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources  (for  which  the  Administrator 
has  emissions  information)."  These 
minimum  stringency  levels  are  known 
as  "MACT  floors."  Consideration  of 
control  levels  more  stringent  than  the 
MACT  floor  must  reflect  consideration 
of  the  cost  of  achieving  the  emission 
reduction,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements.  Section  112(h)  identifies 
two  conditions  under  which  it  is  not 
considered  feasible  to  prescribe  or 
enforce  emission  standards.  These 
conditions  include  (1)  if  the  HAPs 
cannot  be  emitted  through  a  conveyance 
device,  or  (2)  if  the  application  of 
measurement  methodology  to  a 
particular  class  of  sources  is  not 
practicable  due  to  technological  or 
economic  limitations.  If  emission 
standards  are  not  feasible  to  prescribe  or 
enforce,  then  the  Administrator  may 
instead  promulgate  equipment,  work 
practice,  design,  or  operational 
standards,  or  a  combination  thereof. 

B.  Regulatory  Background 

We  proposed  the  standards  in  the 
Federal  Register  on  December  14,  1998 
(63  FR  68832).  hi  the  proposal 
preamble,  we  described  the  approach 
used  to  collect  and  evaluate  information 
pertaining  to  the  MACT  floor.  As 
required  by  the  statute  (section  112(d)(2) 
of  the  Act),  we  considered  regulatory 
alternatives  more  stringent  than  the 
MACT  floor: 

*  *  *  taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and  any 
non-air  quality  health  and  environmental 
impacts  and  energy  requirements.  *   *   * 

In  section  VII  of  this  preamble,  we 
present  major  comments  and  changes 


made  to  the  proposed  rule  for  reactor 
emd  non-reactor  batch  process  vents, 
continuous  process  vents,  storage 
vessels,  equipment  leaks,  wastewater, 
and  heat  exchange  systems. 

For  the  final  rule,  we  used  the  Generic 
MACT  (GMACT)  (40  CFR  part  63, 
subparts  SS,  UU,  and  WW)  for 
continuous  process  vents,  equipment 
leaks,  and  storage  teuiks.  We  modeled 
the  batch  process  vent  provisions  after 
the  Group  FV  Polymers  and  Resins 
NESHAP  (40  CFR  part  63,  subpart  JJJ). 
In  December  1996,  petitions  for  review 
of  the  promulgated  ndes  for  the  Group 
I  and  IV  Polymers  and  Resins  NESHAP 
were  filed.  The  petitioners  raised  many 
technical  issues  and  concerns  with  the 
drafting  clarity  of  these  rules.  On  March 
9,1999  (64  FR  11560),  we  proposed 
correcting  amendments  to  these  rules  to 
address  the  petitioners'  issues  and  any 
inconsistencies  that  were  discovered 
during  the  review  process.  For  purposes 
of  clarity  and  consistency,  we 
incorporated  several  changes  from  the 
March  9  proposal  into  this  rule.  The  BID 
contains  a  summary  of  the  litigation- 
based  changes  that  were  proposed  to  the 
Group  IV  Polymers  and  Resins  NESHAP 
that  are  applicable  to  this  rule. 

rV.  What  are  the  requirements  of  the 
Rule? 

A.  Summary  of  the  Standards 

We  are  summarizing  the  promulgated 
standards  for  new  and  existing  affected 
soiuces  in  Table  1  and  Table  2, 
respectively.  The  tables  below  present 
the  standards  by  emission  point  and 
present  the  alternative  organic  HAPs 
emission  limit  of  50  parts  per  million  by 
volume  (ppmv),  or  20  ppmv  outlet 
organic  HAPs  concentration  for 
combustion  devices. 

You  must  comply  with  the  standards 
for  existing  affected  sources  3  years 
from  the  effective  date  of  the  rule.  You 
must  comply  with  the  standards  for  new 
affected  sources  upon  start-up. 


Table  1  .—Standards  for  New  Affected  Sources 


Emission  point 


Applicability  criteria 


Standard 


Storage  Vessels 


Continuous  Free  jss  Vents 


Vessels  with  capacities  of  50,000  gallons  or 

greater  with  vapor  pressures  of  2.45  psia  or 

greater 
Vessels  with  capacities  of  90,000  gallons  or 

greater  with  vapor  pressures  of  0.15  psia  or 

greater 

Process  vents  with  a  TRE  value  less  than  or 
equal  to  1.2 


95  percent  reduction 

OR 

alternative  standard  of  venting  to  a  control  de- 
vice continuously  achieving  a  50  ppmv  out- 
let organic  HAPs  concentration  or  20  ppmv 
outlet  organic  HAPs  concentration  for  com- 
bustion devices. 

85  percent  reduction 
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Table  1  .—Standards  for  New  Affected  Sources— Continued 


Emission  point 

Applicability  criteria 

Standard 

OR 
alternative  standard  of  venting  to  a  control  de- 

vice continuously  achieving  a  50  ppmv  outlet 

organic  HAPs  concentration  or  20  ppmv 

out- 

let  organic  HAPs 

concentration  for  combustion  devices. 

Reactor  Batch  Process  Vents  

No  applicability  criteria,  all  reactor  batch  proc- 

95 percent  reduction  over  the  batch  cycle 

ess  vents  are  subject  to  control 

OR 
0.0004  lb  of  HAPs  per  1,000  lbs  of  product 
produced  and  0.045  lb  of  HAPs  per  1,000 

lbs  of  solvent-based  product 
OR 
attemative  standard  of  venting  to  a  control  de- 

- 

vice  continuously  achieving  a  50  ppmv  out- 
let organic  HAPs  concentration  or  20  ppmv 

' 

outlet  organic  HAPs  concentration  for  com- 
bustion devices. 

Non-Reactor  Batch  Process  Vents  

Uncontrolled  emissions  from  the  collection  of 

76  percent  reduction  for  the  collection  of  non- 

non-reactor  batch  process  vents  within  the 

reactor  batch  process  vents  within  the  af- 

• 

affected  source  greater  than  or  equal  to 

fected  source 

0.25  tpy 

OR 
attemative  standard  of  venting  to  a  control  de- 

vice continuously  achieving  a  50  ppmv  out- 
let organic  HAPs  concentration  or  20  ppmv 
outlet  organic  HAPs 
concentration  for  combustion  devices. 

JHeat  Exchanae  Svstems           

No  applicability  criteria 

Monitor  for  leaks. 

Eauioment  Leaks 

The    equipment    contains    or    contacts    >5 

Comply  with  subpart  UU  leak  detectkxi  and 

weight-percent  organic  HAP, 
and 
operates  >300  hours  per  year 

repair  program. 

Table  2.— Standards  for  Existing  Affected  Sources 


Emission  point 

Applicability  criteria 

Standard 

Storage  Vessels  

Continuous  Process  Vents  

Not  applicable. 
Not  applicable. 

No  applicability  criteria,  all  reactor  batch  proc- 
ess vents  are  subject  to  control. 

Uncontrolled  emissions  from  collection  of  non- 
reactor  batch  process  vents  within  the  af- 
fected source  greater  ttian  or  equal  to  0.25 

tpy- 

No  applicability  criteria. 

The    equipment    contains    or    contacts    >5 

weight-percent  organic  HAP,  and  operates 

>300  hours  per  year. 

No  control  requirements. 
No  control  requirements 

Reactor  Batch  Process  Vents  

83  percent  reduction  over  the  batch  cycle  OR 

Non-Reactor  Batch  Process  Vents  

0.0057  lbs  of  HAPs  per  1 ,000  lbs  of  product 
produced  and  0.0567  lb  of  HAPs  per  1,000 
lbs  of  solvent-based  product 
OR 

attemative  standard  of  venting  to  a  control  de- 
vtee  continuously  achieving  a  50  ppmv  out- 
let organic  HAPs 

concentration  or  20  ppmv  outlet  organic  HAPs 
concentration  for  combustion  devices 

62  percent  reduction  for  collection  of  non-re- 

Hpat Exchanae  Svstems        

actor  batch   process  vents  within  the  af- 
fected source 

OR 

attemative  standard  of  venting  to  a  control  de- 
vce  continuously  achieving  a  50  ppmv  out- 
let organic  HAPs 

concentration  or  20  ppmv  outlet  organic  HAPs 
concentration  for  combustion  devices. 

Monitor  for  leaks. 

Enijioment  Lsaks                   

Comply  with  subpart  UU  leak  detection  and 

repair  program 

1.  Alternative  Standard 

As  an  alternative  to  the  standards 
presented  above  for  storage  vessels, 
continuous  process  vents,  reactor  batch 
process  vents,  and  non-reactor  batch 
process  vents,  you  can  choose  to  meet 


an  alternative  emission  limit.  Under  the 
alternative  emission  limit,  emissions 
requiring  control  may  be  vented  to  a 
control  device  continuously  achieving 
an  outlet  concentration  of  50  ppmv  of 
organic  HAPs  or  an  outlet  concentration 


of  20  ppmv  of  organic  HAPs  for 
combustion  devices. 
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2.  Aggregatinj 
Streams 


Batch  Process  Vent 


Batch  proems 
combined  anc 
level  as  requii  ed 
reactor  batch 


vent  streams  may  be 
controlled  at  the  same 

for  an  individual 
)rocess  vent. 


3.  Pollution  P  evention  Alternatives 


For  some 
you  can  operat 
process  co 
and  as  a 


bj  tch  I 


emission  episodes, 
e  a  condenser  as  a 
nde  nser  for  some  episodes 
contr  A  device  for  other  batch 
emission  episodes  {e.g.,  gassing 
ided  that  certain 


operations 

pollution 

taken. 

Also,  you 
modihcations 
on  a  reactor 
from  new  and 
You  can  take 
reduction 
demonstrating 
permitting 


p  ovic 
pre\  ention  measures  are 

c{  n  use  process 

{  e.g.,  reduced  purge  rate 
vessel)  to  reduce  emissions 
existing  affected  sources. 
( xedit  toward  the  emission 
reqi  lirements  as  part  of 

compliance  through  the 


pre  cess. 


B.  Compliana  ■ 
Provisions 


and  Performance  Test 


t!St 


We  based 
performance 
Hazardous  Ort 
with  the  follow 
methods  are 
specific  HAPs 
facilities.  Secc  nd 


tlie 


imirg 


provisions 
based  on  the 
promulgated 
Resins  NESHviP 
subpart  JJJ). 

We  added 
for  determ 
for  formaldeh 
manual  me 
Fourier  Translorm 
Spectroscopy 
use  either  Met  lod 
testing  for  meviano 

Under  the 
devices 
(9.1  Mg/yr)or 
emissions,  yoii 
conduct  a 
may  perform 
demonstrr' 
rule.  Comp 
type  of  emibsH)n 
briefly  in  the 


compliance  and 
provisions  on  the 
ianic  NESHAP  (HON), 
ing  exceptions.  First,  test 
different  because  of  the 
emitted  by  resins 
,  the  specific 

process  vents  are 
f  rovisions  from  the 
roup  IV  Polymers  and 
(40CFRpart63, 


for  batch 


following  test  methods 
compliance  specifically 
de:  Method  316  (a 
and  Method  320  (a 
Infrared 
FTIR)  method).  You  must 
18  or  Method  308  for 
1. 
e,  if  you  have  control 

10  tons  per  year  (tpy) 
ess  of  uncontrolled  HAPs 
are  not  required  to 

test  and  instead 
design  evaluation  to 
itial  compliance  with  the 
.  ice  requirements  for  each 
point  are  discussed 
owing  paragraphs. 
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1 .  Storage  Ves  ;els 

The  standarp 
refer  directly 
storage  vessel 
63, subpart  W 
storage  vessel 
the  storage  vessel 
pressure  of  th< 
with  capacities 
greater  with  vi  ipor 
pounds  per  sq  jare 


s  for  new  storage  vessels 
the  Generic  MACT 
provisions  (40  CFR  part 
V).  The  control  status  of 
is  determined  based  on 

capacity  and  vapor 
stored  material.  Vessels 
!  of  50,000  gallons  or 
pressures  of  2.45 
inch  absolute  (psia) 


or  greater,  and  vessels  with  capacities  of 
90,000  gallons  or  greater  with  vapor 
pressures  of  0.15  psia  or  greater,  are 
required  to  reduce  emissions  of  HAPs 
by  95  percent. 

Compliance  demonstration  provisions 
include  initial  and  periodic  visual 
inspections  of  vessels,  roof  seals,  and 
fittings,  as  well  as  internal  inspections. 

If  you  choose  to  comply  with  the 
alternative  standard  for  storage  vessels 
using  a  control  device,  you  must 
conduct  a  performance  test  as  specified 
in  the  rule  to  show  initial  compliance 
with  the  standard.  Existing  storage 
vessels  are  not  required  to  be  controlled. 

2.  Continuous  Process  Vents 

The  standards  for  continuous  process 
vents  refer  directly  to  the  Generic 
MACT  closed  vent  system  provisions 
(40  CFR  part  63,  subpart  SS)  for 
compliance  provisions.  At  new  affected 
sources,  continuous  process  vents  with 
a  total  resource  effectivess  (TRE)  index 
value  less  than  or  equal  to  1.2  must 
reduce  emissions  by  85  percent.  The 
TRE  calculation  involves  an  emissions 
test  or  engineering  assessment. 

3.  Batch  Process  Vents 

Compliance  is  demonstrated  by 
showing  that,  over  a  batch  cycle  for  an 
individual  reactor,  the  specified  percent 
reduction  is  achieved.  If  a  collection  of 
reactor  vents  is  sent  to  the  same  control 
device,  compliance  is  demonstrated  by 
showing  the  specified  percent  reduction 
is  achieved  over  a  representative  period 
of  time.  To  demonstrate  this,  you  must 
develop  an  emissions  profile  that 
identifies  each  batch  emission^episode 
included  in  the  batch  process  vent,  and 
characterizes  emissions  from  each  batch 
emission  episode  on  a  mass  emitted  per 
unit  time  basis.  Using  this  emissions 
profile,  you  must  show  that  the  periods 
of  under-control  and  over-control  of 
emissions  balance  and  the  batch  cycle 
percent  reduction,  or  the  overall  percent 
reduction,  is  achieved.  The  rule 
contains  procedures  for  estimating 
emissions  from  individual  batch 
emission  episodes,  estimating  control 
device  efficiency,  and  for  demonstrating 
that  the  required  percent  reduction  is 
achieved. 

Procedures  for  demonstrating 
compliance  with  the  alternative  pound 
of  HAPs  per  1,000  pounds  of  product 
emission  limit  are  also  included  in  the 
rule. 

4.  Heat  Exchange  Systems 

There  are  no  performance  test 
requirements  for  heat  exchange  systems. 
Compliance  is  demonstrated  through 
the  monitoring  of  cooling  water  to 
detect  leaks  in  heat  exchange  systems.  If 


a  leak  is  detected,  you  must  repair  the 
heat  exchange  system. 

5.  Equipment  Leaks 

The  standards  for  equipment  leaks 
refer  directly  to  the  Generic  MACT 
equipment  leak  provisions  (40  CFR  part 
63,  subpart  UU).  We  retained  the  use  of 
Method  21  in  the  rule  to  detect  leaks. 
Method  21  requires  a  portable  organic 
vapor  analyzer  to  monitor  for  leaks  from 
equipment  in  use.  A  "leak"  is  a 
concentration  specified  in  the  rule  for 
the  type  of  equipment  being  monitored. 
In  the  rule,  we  require  the  use  of 
Method  18  to  determine  the  organic 
content  of  a  process  stream. 

6.  Alternative  Standard 

a.  Initial  Compliance  Demonstration. 
The  alternative  emission  limit  for 
storage  vessels,  continuous  process 
vents,  reactor  batch  process  vents,  and 
non-reactor  batch  process  vents  differs 
from  tlie  50  ppmv,  or  20  ppmv  for 
combustion  devices  organic  HAP  outlet 
concentration  alternative  that 
accompemies  the  percent  reduction 
requirements  for  storage  vessels  and 
continuous  process  vents  in  that  a 
performance  test  specific  to  an 
individual  emission  point  is  not 
required.  Instead,  an  initial 
demonstration  that  the  control  device 
continuously  achieves  an  organic  HAP 
outlet  concentration  equal  to  or  less 
than  50  ppmv,  or  20  ppmv  for 
combustion  devices  is  required. 

b.  Continuous  Monitoring  Device.  An 
owner  or  operator  may  also  comply  with 
the  50  ppmv  or  20  ppmv  for  a 
combustion  device  organic  HAP  outlet 
concentration  limit  through  the  use  of  a 
continuous  emission  monitor.  An  initial 
compliance  demonstration  or 
parametric  monitoring  is  not  required  to 
comply  with  this  alternative.  Instead,  an 
FTIR  is  used  to  continuously 
demonstrate  that  a  control  device 
achieves  the  required  organic  HAP 
outlet  concentration. 

C.  Monitoring  Requirements 

After  initial  compliance  is  achieved, 
we  require  monitoring  of  HAPs 
emissions  and  control  and  recovery 
device  operating  parameters.  Under  the 
alternative  standard,  HAPs  emissions 
are  monitored  directly  as  part  of  the 
outlet  organic  HAPs  concentration  of  50 
ppmv,  or  20  ppmv  for  combustion 
devices.  Control  device  operating 
pareuneters  are  monitored  as  part  of 
complying  with  the  percent  reduction 
requirements  of  the  rule.  The  quantity  of 
resin  produced  and  lesulting  emissions 
are  monitored  as  part  of  complying  with 
the  pound  of  HAPs  per  1,000  pounds  of 
resin  product  emission  limits  for  reactor 


batch  process  vents.  Emissions  per 
batch  cycle  are  initially  determined 
based  on  emission  estimation  equations 
provided  in  the  rule,  direct 
measurement,  or  engineering 
assessment,  depending  on  certain 
criteria  in  the  rule.  You  may  determine 
continuous  compliance  based  on  these 
initial  emission  estimates  until  a 
process  change  makes  them  no  longer 
appropriate. 

We  require  continuous  parameter 
monitoring  for  control  devices,  except 
where  the  control  device  receives  less 
than  1  ton  per  year  of  uncontrolled 
HAPs.  In  these  cases,  you  must  conduct 
a  daily  or  per  batch  demonstration  to 
demonstrate  that  the  control  device  is 
operating  properly.  Additionally,  if  you 
have  control  devices  serving  storage 
vessels,  you  are  not  required  to  conduct 
continuous  parameter  monitoring  unless 
you  specify  continuous  monitoring  in 
the  monitoring  plan  required  by  the 
referenced  40  CFR  part  63,  subpart  SS 
provisions.  However,  if  you  use  a 
control  device  for  a  storage  vessel,  you 
must  identify  the  appropriate 
monitoring  procedures  to  be  followed 
for  compliance  demonstration  purposes. 
Further,  if  a  control  device  serves  both 
a  storage  vessel(s)  and  another  emission 
point  subject  to  the  rule,  the  control 
device  is  subject  to  continuous 
parameter  monitoring  if  the  other 
emission  point  is  subject  to  continuous 
parameter  monitoring. 

You  must  monitor  parameters  when 
emissions  are  vented  to  the  control 
device.  The  rule  directly  references  the 
40  CFR  part  63,  subpart  SS  monitoring 
requirements  for  continuous  process 
vents  and  storage  vessels.  However, 
there  are  general  monitoring 
requirements  specified  in  the  rule  [e.g., 
establishment  of  parameter  monitoring 
levels)  that  apply  to  all  emission  points. 

In  the  rule,  we  identify  parameters  to 
be  monitored  for  most  control  devices 
expected  to  be  used  for  emission  points 
regulated  by  the  rule.  Parameter 
monitoring  levels  are  established  based 
on  design  evaluation  for  control  devices 
with  uncontrolled  emissions  less  than 
10  tons  per  year.  For  all  other  control 
devices  required  to  conduct  continuous 
parameter  monitoring,  parameter 
monitoring  levels  are  established  based 
on  a  performance  test,  but  can  be 
supplemented  by  manufacturer's 
recommendations  and/or  an  engineering 
assessment.  If  you  choose  to  supplement 
results  of  the  performance  test  using 
manufacturer's  recommendations  and/ 
or  engineering  assessment,  the 
established  parameter  monitoring  level 
is  subject  to  review  and  approval  by  the 
Administrator. 


You  can  determine  parameter 
monitoring  averages  based  on  all 
recorded  values  except  for  values 
recorded  under  certain  conditions,  for 
example,  under  conditions  of  start-up, 
shutdown,  or  malfunction.  Parameter 
averages  must  be  daily  averages  for 
control  devices  serving  continuous 
process  vents,  storage  vessels  (if 
required),  or  equipment  leaks. 
Parameter  averages  may  be  either  batch 
cycle  daily  averages  or  block  averages 
for  batch  process  vents.  Parameter 
averages  based  on  batch  cycle  daily 
averages  cover  a  24-hour  period,  based 
on  the  defined  operating  day,  and  may 
or  may  not  cover  multiple  batch  cycles 
for  the  batch  process  vent.  A  batch  cycle 
daily  average  may  also  cover  partial 
batch  cycles  and,  therefore,  we  require 
that  you  provide  the  information 
required  to  calculate  parameter 
monitoring  compliance  for  partial  batch 
cycles.  Parameter  averages  based  on 
block  averages  cover  the  complete  batch 
cycle,  regardless  of  the  length  of  time  for 
the  batch  cycle. 

We  included  provisions  for  alternate 
monitoring  parameters  in  the  rule.  You 
must  apply  for  approval  to  monitor  an 
alternate  parameter. 

D.  Recordkeeping  and  Reporting 
Requirements 

The  general  recordkeeping  and 
reporting  requirements  of  this  rule  are 
very  similar  to  those  found  in  the  HON 
(40  CFR  part  63,  subparts  F,  G,  and  H). 
You  are  also  required  to  comply  with 
the  notification,  recordkeeping,  and 
reporting  requirements  in  the  general 
provisions  for  this  rule,  subpart  A  of  40 
CFR  part  63.  We  included  a  table  in  the 
rule  that  designates  which  sections  of 
subpart  A  apply  to  this  rule.  Specific 
recordkeeping  and  reporting 
requirements  for  each  type  of  emission 
point  are  also  included  in  the  rule.  The 
rule  references  the  recordkeeping  and 
reporting  requirements  for  continuous 
process  vents,  storage  vessels,  and 
equipment  leaks. 

You  are  required  to  keep  records  and 
submit  reports  of  information  necessary 
to  document  compliance  for  affected 
sources.  You  must  keep  records  for  5 
years.  The  following  reports  must  be 
submitted  to  the  Administrator  as 
appropriate:  (1)  Precompliance  Report, 

(2)  Notification  of  Compliance  Status, 

(3)  Periodic  Reports,  and  (4)  Other 
Reports.  The  requirements  for  each  of 
the  four  reports  are  summarized  below. 
In  addition,  if  you  are  complying  with 
the  equipment  leak  requirements 
contained  in  subpart  UU,  the  closed 
vent  requirements  in  subpart  SS,  or  the 
storage  tank  requirements  in  subpart 
WW,  you  must  follow  the  recordkeeping 


and  reporting  requirements  in  the 
respective  subpart. 

1 .  Precompliance  Report 

You  must  submit  the  Precompliance 
Report  no  later  than  12  months  prior  to 
the  compliance  date.  The 
Precompliance  Report  includes  the 
following,  as  appropriate:  compliance 
extension  requests;  requests  to  mbnitor 
alternative  parameters;  intent  to  use 
alternative  controls;  intent  to  use  the 
alternative  continuous  monitoring  and 
recordkeeping  allowed  by  the  rule; 
requests  for  approval  to  use  engineering 
assessment  to  estimate  emissions  from  a 
batch  emissions  episode;  information 
related  to  establishing  parameter 
monitoring  levels;  information  specified 
in  §  63.1417(e)(2)(iii)  of  subpart  OOO 
when  following  the  procedures  in 
§  63.1417(e)(2)  of  subpart  OOO  for 
determining  compliance  with  the  batch 
process  vent  standards;  and  requests  for 
ceasing  to  collect  monitoring  data 
during  a  start-up,  shutdown,  or 
malfunction  when  that  monitoring 
equipment  would  be  damaged  if  it  did 
not  cease  to  collect  monitoring  data. 

You  may  submit  supplements  to  the 
Precompliance  Report  to  request  the 
Administrator's  approval  of  items,  such 
as  those  previously  discussed,  or  to 
clarify  or  modify  information  previously 
submitted. 

2.  Notification  of  Compliance  Status 

You  must  submit  the  Notification  of 
Compliance  Status  150  days  after  the 
affected  source's  compliance  date.  It 
includes  the  information  necessary  to 
demonstrate  that  compliance  has  been 
achieved  for  emission  points  required  to 
be  controlled  by  the  rule.  Information  in 
the  report  includes,  but  is  not  limited  to, 
the  results  of  any  performance  tests,  one 
complete  test  report  for  each  test 
method  used  for  a  particular  kind  of 
emission  point,  TRE  determinations  for 
continuous  process  vents,  design  # 

analyses  for  storage  vessels  and  for 
certain  batch  process  vents,  data  or 
other  information  used  to  demonstrate 
use  of  engineering  assessment  to 
estimate  emissions  for  a  batch  emissions 
episode,  the  determination  of 
applicability  for  flexible  operation  units, 
and  monitored  parameter  levels  for  each 
emission  point  and  supporting  data  for 
the  designated  level. 

3.  Periodic  Reports 

Generally,  you  are  required  to  submit 
Periodic  Reports  semiannually. 
However,  there  is  an  exception.  The 
Administrator  may  request  that  you 
submit  quarterly  reports  for  certain 
emission  points  that  the  Administrator 
identifies.  After  1  year,  semiannual 
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reporting  can  )e  resumed,  unless  the 
Administrator  requests  continuation  of 
quarterly  reports. 

Periodic  Re  )orts  include  information 
required  to  be  reported  under  the 
recordkeeping  and  reporting  provisions 
for  each  emission  point.  For 
continuously  i  nonitored  parameters,  the 
data  for  those  aeriods  when  the 
pcu-ameters  ar«  above  the  maximum  or 
below  the  min  imum  established  levels 
are  included  in  the  reports.  Periodic 
Reports  also  ii  elude  results  of  any 
performance  ti  ssts  conducted  during  the 
reporting  peridd  and  instances  when 
required  inspe  ctions  revealed  problems. 

4.  Other  Repoits 

You  are  alsc  required  to  submit  other 
reports,  incluc  ing:  the  notification  of 
inspections  rei  [uired  for  storage  vessels; 
and  reports  of  changes  to  the  primary 
product  for  an  APPU  or  process  unit; 
reports  of  addition  of  one  or  more 
APPUs.  addition  of  one  or  more 
emission  poinis,  or  change  in  the  status 
of  emission  pc  ints. 

V.  What  Did  V  ^e  Coasider  in  Develeping 
tke  Rule? 

A.  Relationshi  j  to  Other  Rules 

If  you  have  i  ffected  sources  subject  to 
this  rule,  you  i  nay  also  be  subject  to 
other  existing  -ules  (see  §  63.1401(g}-(j) 
in  the  rule). 

Affected  sou  rces  subject  to  this  rule 
may  have  stori  ge  vessels  subject  to  the 
New  Source  P(  irformance  Standards 
(NSPS)  for  Volatile  Organic  Liquid 
Storage  Vesselfe  (40  CFR  part  60,  subpart 
Kb).  For  storaoB  vessels  subject  to  and 
complying  wim  the  NSPS,  this  rule 
requires  that  snch  storage  vessels 
remain  in  compliance  with  the  NSPS 
because  the  NSPS  level  of  control  (i.e., 
95  percent)  is  ]  nore  stringent  than  the 
control  level  f(  r  the  final  rule  (i.e.,  50 
percent).  For  s  orage  vessels  subject  to 
the  NSPS  but  t  lat  did  not  have  to  apply 
controls  (e.g.,  I  le  storage  vessels  store 
an  organic  liqi  id  but  the  vapor  pressure 
of  the  stored  m  aterial  is  below  the 
applicability  citeria),  this  rule  states 
that  after  the  o  jmpliance  date  for  the 
final  rule,  sucl  storage  vessels  are  only 
required  to  comply  with  this  rule  and 
are  no  longer  subject  to  subpart  Kb. 

Affected  sou  rces  subject  to  this  rule 
may  have  cool  ng  towers  subject  to  the 
NESHAP  for  h  dustrial  Cooling  Towers 
(40  CFR  part  6  J,  subpart  Cy.  There  is  no 
conflict  betwe<  n  the  requirements  of 
subpart  Q  and  this  rule.  Subpart  Q 
prohibits  the  u  se  of  certain  chemicals  in 
the  cooling  to\  rer  water,  and  this  rule 
implements  a  eak  detection  and  repair 


program  for  organic  HAPs.  Therefore,  if 
you  have  affected  sources  subject  to 
both  rules,  you  must  comply  with  both 
rules.  If  you  own  or  operate  shared  heat 
exchange  systems,  you  may  also  find 
that  they  are  already  subject  to  the  HON 
provisions  (40  CFR  part  63,  subpart  F). 
In  such  cases,  compliance  with  the  HON 
provisions  constitutes  compliance  with 
the  requirements  of  this  rule. 

Affected  sources  subject  to  this  rule 
may  also  be  subject  to  the  NSPS  for 
Equipment  Leaks  of  Volatile  Organic 
Compounds  (VOC)  in  the  Synthetic 
Organic  Chemicals  Manufacturing 
Industry  (40  CFR  part  60.  subpart  W) 
and/or  the  National  Emission  Standards 
for  Organic  Hazardous  Air  Pollutants 
( i.e.,  HON)  for  Equipment  Leaks  (40  CFR 
part  63,  subpart  H).  After  the 
compliance  date  for  this  final  rule,  you 
are  only  required  to  comply  with  this 
rule  for  such  affected  sources  and  are  no 
longer  subject  to  40  CFR  part  60,  subpart 
W,  or  to  CFR  part  63,  subpart  H.  This 
rule  directly  references  the  Generic 
MACT  equipment  leak  provisions 
contained  in  subpart  UU.  The 
provisions  contained  in  subpart  UU  are 
equivalent  to  the  HON  provisions 
contained  in  the  proposed  ride,  and 
therefore,  equivalent  to  the  HON.  The 
provisions  contained  in  subpart  UU  are 
more  stringent  than  subpart  W. 

Another  likely  instance  of  interaction 
between  this  rule  and  other  rules  is 
related  to  storage  vessels  already 
covered  by  the  HON;  this  is  likely  to 
occur  at  amino/phenolic  resins 
production  facilities  that  are  collocated 
with  formaldehyde  plants  subject  to  the 
HON.  In  such  cases,  a  formaldehyde 
storage  vessel  supplying  formaldehyde 
to  the  amino/phenolic  resins  facility  is 
likely  to  be  subject  to  the  HON.  The 
storage  vessel  assignment  procedures  in 
this  rule  address  such  situations.  If  a 
storage  vessel  is  aheady  subject  to 
another  part  63  standard,  that  storage 
vessel  is  considered  to  be  assigned  to 
the  process  unit  subject  to  the  part  63 
standard  and  is  not  subject  to  this  rule. 

B.  Stakeholder  and  Public  Participation 

Prior  to  proposal  of  the  rule, 
representatives  from  other  interested 
EPA  offices  and  programs,  including 
Regional  Offices  and  State 
environmental  agency  personnel, 
participated  in  the  rulemaking  process. 
In  addition,  the  industry  provided 
responses  to  a  survey  conducted  in 
1992,  and  we  met  with  industry 
members  to  obtain  their  input  during 
the  regulatory  development  process. 
The  proposed  rule  reflected  the  results 


of  all  of  those  interactions  and  the 
information  provided  by  the  industry. 

We  proposed  the  nde  for  Amino/ 
Phenolic  Resins  Production  in  the 
Federal  Register  on  December  14,  1998 
(63  FR  68832),  and  we  specifically 
requested  comments  on  the  basis  for  the 
percent  reduction  standards  for  reactor 
batch  process  vents,  development  of 
separate  control  requirements  for  reactor 
and  non-reactor  batch  process  vents, 
methanol  emissions  from  amino/ 
phenolic  resins  production,  use  of 
solvent-based  and  non-solvent-based 
alternative  emission  limits,  use  of 
Foiu-ier  Transform  Infrared 
Spectroscopy  and  performance 
specification  15  (PS-15),  definitions  of 
amino  and  phenolic  resin,  applicability 
criteria  alternative  for  storage  vessels, 
and  heat  exchange  systems.  We  received 
five  comment  letters  from  amino/ 
phenolic  resins  producers  and  one  letter 
from  control  device  manufacturers.  In 
addition,  after  proposal,  we  considered 
follow-up  information  provided  by  the 
industry  in  decisions  affecting  the  final 
rule.  We  received  no  comments  from 
envirorunental  groups  or  State  or  local 
environmental  agencies. 

We  carefully  considered  the 
comments  and  made  changes  to  the 
proposed  rule  where  determined  to  be 
appropriate.  We  discuss  the  most 
significant  comments  and  responses  in 
section  VII  of  this  preamble.  A  detailed 
discussion  of  all  significant  comments 
and  responses  on  the  proposed  rule  can 
be  foimd  in  the  BID  for  amino/phenolic 
resins,  which  is  referenced  in  the 
ADDRESSES  section  of  this  preamble. 

VI.  What  Are  the  Impacts  ef  the 
Standards? 

The  rule  affects  40  amino/phenolic 
resins  facilities  that  are  major  sources  in 
themselves  or  that  are  located  within  a 
major  source.  The  impacts  are  presented 
relative  to  a  baseline  reflecting  the  level 
of  control  in  the  absence  of  the  rule.  The 
estimate  of  the  impacts  is  presented  for 
existing  facilities  only,  since  no  new 
facilities  are  projected  to  be  constructed. 
For  a  facility  or  emission  point  within 
a  facility  already  in  compliance  with  the 
standards,  no  impacts  were  estimated. 


A.  Primary  Air  Impacts 

The  standards  are  estimated  to  reduce 
organic  HAPs  emissions  from  all 
existing  sources  by  361  tpy  from  a 
baseline  level  of  703  tpy.  This  is  a  51 
percent  reduction.  Table  3  summarizes 
the  organic  HAPs  emission  reductions 
for  each  of  the  emission  points. 
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Table  3.— Organic  HAPs  Emission  Reductions  by  Emission  Point  for  Existing  Sources 


Emission  point 


Baseline 
emissions  (tpy) 


Emissions  after 
final  rule  (tpy) 


Emission 
reduction  (tpy) 


Percent  reduction 

(%) 


Reactor  Batch  Process  Vents  

Non-reactor  Batch  Process  Vents 

Continuous  Process  Vents  

Storage  Tanks  

Equipment  Leaks  

Total 


223.1 
120.1 
128.3 
72.1 
159.4 


40.2 
60.6 
128.3 
72.1 
41.0 


703.1 


342.3 


182.87 
59.5 

0 

0 
118.4 


360.8 


62 
49.5 

0 

0 
74.3 


51.3 


B.  Non-Air  Environmental  Impacts 

The  standards  are  not  expected  to 
increase  the  generation  of  sohd  waste  at 
any  amino/phenolics  resin  facility.  The 
use  of  scrubbers  to  control  emissions 
will  increase  water  consumption  as  a 
result  of  evaporation  and  bleed-off  (see 
the  proposal  preamble  at  63  FR  68854 
for  details).  Based  upon  available 
information,  we  expect  that  affected 
facilities  will  be  able  to  either  send  the 
scrubber  wastewater  to  a  treatment 
facility  or  recycle  the  scrubber 
wastewater  back-lnto  the  process. 
Therefore,  the  use  of  scrubbers  will 
result  in  minimal,  if  any,  adverse 
wastewater  impacts. 

C.  Energy  Impacts 

We  do  not  anticipate  any  significant 
increase  in  national  annual  energy  usage 
as  a  result  of  this  rule.  Energy  impacts 
include  changes  in  energy  use,  typically 
increases,  and  secondary  air  impacts 
associated  with  increased  energy  use. 
Increases  in  energy  use  are  associated 
with  fuel  for  the  operation  of  control 
equipment;  in  this  case,  the  use  of 
scrubbers  to  control  reactor  vents. 
Energy  credits  are  attributable  to  the 
prevention  of  organic  HAPs  emissions 
from  equipment  leaks.  Secondary  edr 
impacts  associated  with  increased 
energy  use  are  the  emission  of 
particulates,  sulfur  dioxides  (SOx),  and 
nitrogen  oxides  (NOx).  These  secondary 
impacts  are  associated  with  power 
plants  that  would  supply  the  increased 
energy  demand.  * 

D.  Cost  Impacts 

Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 
energy  (supplemental  fuel  and 
electricity)  required  to  operate  control 
equipment,  operation  and  maintenance 
costs,  and  the  cost  savings  generated  by 
reducing  the  loss  of  valuable  product  in 
the  form  of  emissions.  Also,  cost 
impacts  include  the  costs  of  monitoring, 
recordkeeping,  and  reporting  associated 
with  the  standards.  There  are  no 
estimated  cost  impacts  for  new  facilities 
because  no  new  facilities  are  expected 
to  be  constructed. 


Under  the  rule,  the  total  capital  costs 
for  existing  sources  are  estimated  at  $2.3 
million  (1998  dollars),  and  total  annual 
costs  are  estimated  at  $3.3  million  (1998 
dollars)  per  year,  which  includes  $1.4 
million  for  monitoring,  recordkeeping, 
and  reporting.  The  actual  compliance 
cost  impacts  of  the  rule  may  be  less  than 
presented  because  of  the  potential  to  use 
common  control  devices,  to  upgrade 
existing  control  devices,  and  to  vent 
emissions  streams  into  current  control 
devices.  Because  the  effect  of  such 
practices  is  highly  site-specific  and  data 
were  unavailable  to  estimate  how  often 
the  lower  cost  compliance  practices 
could  be  utilized,  it  is  not  possible  to 
quantify  the  amoimt  by  which  actual 
compliance  costs  would  be  reduced. 

E.  Economic  Impacts 

An  economic  impact  analysis  was 
performed  at  proposal  to  estimate  the 
impacts  of  the  rule  on  affected 
businesses  in  the  Amino/Phenolic 
Resins  Production  soiu'ce  category.  That 
analysis  showed  that  the  price  and 
output  changes  for  affected  businesses 
in  this  soiu'ce  category  were  an  increase 
of  0.08  percent  in  product  price  and 
output  decrease  of  0.05  percent  in 
product  output,  respectively,  for  amino 
resin  producers  and  similar  estimates 
for  phenolic  resin  producers  (0.07 
percent  and  0.02  percent,  respectively). 
No  plant  closures  were  expected  in  this 
source  category. 

The  estimated  annual  compliance 
costs  of  the  final  rule  are  roughly  $1.9 
million  as  shown  in  section  VI. C.  This 
is  a  reduction  from  the  compliance  costs 
that  were  input  to  the  economic  impact 
analysis  performed  at  proposal.  Given 
this  reduction  in  estimated  costs,  the 
economic  impacts  of  the  final  rule 
would  be  lower  than  those  estimated  at 
proposal.  We,  therefore,  conclude  that 
the  increase  in  product  price  would  be 
no  more  than  0.08  percent  for  amino 
resin  producers,  and  0.07  percent  for 
phenolic  resin  producers,  and  the 
decrease  in  product  outputs  would  be 
no  more  than  0.05  percent  for  amino 
resin  producers  and  0.02  percent  for 
phenolic  resin  producers. 


Vn.  What  Significant  Comments  Did 
We  Consider  and  What  Major  Changes 
Did  We  Make  to  the  Proposed 
Standards? 

The  major  changes  that  we  made  to 
the  nde  based  on  public  comments 
include:  (1)  Reducing  the  percent 
reduction  standard  for  reactor  batch 
process  vents  at  existing  affected 
sources  and  including  different 
alternative  emission  limits  for  solvent- 
based  and  non-solvent-based  resin 
production,  (2)  revising  the  standards 
for  non-reactor  batch  process  vents  at 
new  and  existing  affected  sources,  (3) 
deleting  the  control  requirements  for 
storage  vessels  at  existing  affected 
sources,  (4)  revising  the  applicability 
criteria  for  storage  vessels  at  new 
affected  sources,  (5)  deleting  the  HON 
control  level  of  98  percent  emission 
reduction  for  continuous  process  vents 
with  a  TRE  value  less  than  or  equal  to 
1.0,  (6)  dropping  the  wastewater 
provisions,  and  (7)  making  changes  to 
encourage  pollution  prevention. 

In  recognition  of  the  fact  that  the  most 
commonly  used  control  devices  for  the 
amino/phenolic  resins  industry  are 
recovery  devices  (  e.g.,  condensers  and 
scrubbers)  and  not  combustion  devices, 
and  that  50  ppmv  of  organic  HAPs  is  a 
more  representative  outlet  concentration 
for  a  recovery  device  than  20  ppmv,  we 
have  increased  the  minimum  HAPs 
concentration  level  for  defining  a 
process  vent  fi-om  20  ppmv  to  50  ppmv. 
However,  the  50  ppmv  mass  emission 
limit  is  more  stringent  than  the  rule 
requirement  to  reduce  emissions  by  83 
percent.  The  50  ppmv  is  being  offered 
as  an  alternative  to  the  required  control 
level  and  is  not  intended  to  be 
equivalent.  In  concert  with  this  change 
in  the  definition  of  process  vent,  we 
have  made  changes  to  the  alternative 
standards  for  storage  vessels 
(§  63.1404(c)),  continuous  process  vents 
(§  63.1405(f)),  reactor  batch  process 
vents  (§  63.1406(d)),  and  non-reactor 
batch  process  vents  (§  63.1406(d)). 
These  provisions  have  been  changed  to 
allow  you  to  meet  a  50  ppmv  emission 
limit  when  using  a  recovery  device,  but 
you  are  still  required  to  meet  a  20  ppmv 
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emission  limi  t  when  using  a  combustion 
device.  We  d(  termined  that  20  pprav  is 
a  representati  /e  outlet  concentration  for 
combustion  devices. 

In  order  to  ninimize  cross  referencing 
and  streamlin  b  the  rule,  we  changed  the 
proposed  rule  format.  In  changing  the 
rule  format  oi  r  intent  was  not  to  change 
the  requireme  nts  of  the  proposed 
standard,  but  rather  to  make  the  final 
rule  easier  to  inderstand  and 
implement.  T  »e  most  significant  change 
has  been  to  re  "erence  provisions 
promulgated  or  the  Generic  MACT 
(GMACT)  standard  (64  FR  34854,  June 
30,  1999).  Ins  ead  of  referencing  the 
HON  for  requ  rements  for  continuous 
process  vents  equipment  leaks,  and 
storage  tanks,  we  reference  equivalent 
GMACT  prov  sions.  For  closed  vent 
streams  from  ;ontinuous  process  vents 
and  storage  tariks,  we  reference  40  CFR 
part  63,  subpj  rt  SS.  For  control  of 
storage  tanks  hrough  the  use  of  floating 
roofs,  we  refei  ence  40  CFR  part  63, 
subpart  WW.  \dditionally,  for  control 
of  equipment  leaks,  we  reference  40 
CFR  part  63,  J  ubpart  UU.  The  control 
requirements  ue  equivalent  to  the  HON 
requirements  n  the  proposed  rule  and 
do  not  in  any  way  change  the 
substantive  re  quirements  of  the  rule. 

Additionally^,  we  have  adopted  the 
GMACT  recor  dkeeping  and  reporting 
requirements  m  the  final  rule  where  the 
GMACT  requi  rements  are  easier  to 
understand  oi  less  burdensome.  In 
instances  whe  re,  the  GMACT 
requirements  ire  less  flexible  or  more 
burdensome  t  lan  the  requirements  in 
the  proposed  ule,  we  have  added 
language  to  pi  eserve  the  flexibility  of 
the  proposed  -ule. 

Comments:  Two  commenters 
presented  nev '  test  data  to  replace  their 
original  data  ^  irhich  were  used  in 
assessing  the  AACT  floor  for  reactor 
batch  process  vents  at  proposal.  In 
general,  the  n^  iw  data  indicated  that  the 
control  device  s  at  several  facilities  were 
achieving  low  er  percent  emission 
reductions  thin  reported  in  the  1992 
siuvey  respor  ;es  used  at  proposal.  The 
commenters  a  so  presented  information 
showing  that  )ne  facility  no  longer 
produces  ami  lo/phenolic  resins,  and 
another  facilii  y  does  not  produce 
amino/pheno  ic  resins  as  their  primary 
product.  Also  the  commenters  argued 
that  one  facili  y  shares  its  primary 
control  devicf  (a  catalytic  incinerator) 
with  another  i  »peration  covered  by  a 
separate  MAC  T  source  category  and, 
thus,  should  \  e  removed  from  the 
analysis. 

Response:  I  fsing  information 
submitted  by  he  industry,  we  revised 
the  MACT  flo  jr  based  on  a  new  set  of 
top  performir  i  amino/phenolic  resins 


facilities.  The  MACT  floor  for  existing 
sources  is  set  by  the  average 
performance  achieved  by  the  best 
performing  12  percent  of  existing 
sources. 

We  elected  to  set  the  MACT  floor 
level  of  control  based  on  the  arithmetic 
average  of  the  control  device 
performance  of  the  top  five  facilities, 
which  results  in  a  required  control  level 
of  82.6  percent  (rounded  to  83  percent). 
Although  we  have  discretion  to 
interpret  "average"  as  either  the 
arithmetic  mean,  median,  or  mode,  we 
selected  arithmetic  average,  since  it 
corresponds  to  an  available  control 
device,  and  since  the  universe  of  control 
device  performance  across  the  industry 
is  a  broad  continuum.  The  provisions  in 
the  final  rule  reflect  this  change  in  the 
percent  reduction  requirement  for 
reactor  batch  process  vents  at  existing 
affected  sources. 

There  has  been  no  change  to  the 
standard  for  new  affected  sources.  The 
same  facility  that  was  selected  as  the 
best  performing  facility  in  the  proposal 
analysis  is  selected  for  the  reanalysis 
and,  thus,  represents  new  source  MACT. 
We  continue  to  require  a  95  percent 
emission  reduction  across  the  batch 
cycle  for  reactor  batch  process  vents  at 
new  affected  sources  in  the  final  rule. 

Comments:  In  order  to  better  address 
the  diversity  of  processes  and 
subsequent  emissions  of  facilities  in  the 
industry,  commenters  suggested  that 
solvent-based  and  non-solvent-based 
resin  processes  have  separate 
requirements,  especially  for  the 
alternative  emission  limit  (i.e.,  pound  of 
HAPs  per  1,000  pounds  of  product).  The 
commenters  stated  that  the  proposed 
alternative  emission  limit  reflects  only 
non-solvent-based  resin  manufacturing. 
One  commenter  submitted  HAPs 
emissions  data  representing  phenolic 
resin  manufacturing  at  its  facility, 
which  showed  that  over  87  percent  of 
the  total  emissions  were  attributed  to 
the  added  solvent.  The  commenter 
concluded  that  failure  to  make  this 
distinction  in  the  emission  standards 
would  result  in  unfair  competition 
between  solvent-based  and  non-solvent- 
based  resin  manufacturers,  as  the  former 
would  need  more  stringent  controls, 
resulting  in  a  higher  cost  to  control  their 
higher  emissions. 

Response:  We  agree  with  the 
commenters  that  separate  alternative 
emission  limits  to  account  for  the 
different  emission  levels  for  solvent- 
based  and  non-solvent-based  resin 
production  are  appropriate.  At  proposal, 
the  rule  offered  a  single  alternative 
emission  limit  value,  applicable  to  both 
solvent-based  and  non-solvent-based 
resin  production.  However,  in  reviewing 


the  data  and  comments  since  proposal, 
we  recognize  that  an  83  percent 
emissions  reduction  for  a  solvent-based 
process  is  significantly  different  in 
terms  of  a  mass  emission  rate  from  an 
83  percent  reduction  achieved  by  a  non- 
solvent-based  process.  Therefore, 
separate  emission  limits  (i.e.,  one  for 
solvent-based  resins  and  one  for  non- 
solvent-based  resins)  yields  an 
alternative  that  better  equates  to  the 
floor-level  of  control  than  the  single 
mass  emission  limit  in  the  proposed 
rule. 

For  existing  affected  soiu-ces,  the 
alternative  emission  limits  in  the  final 
rule  are  0.0057  pound  of  HAPs  per 
1 ,000  pounds  of  non-solvent-based  resin 
produced,  and  0.0567  pound  of  HAPs 
per  1,000  pounds  of  solvent-based  resin 
produced.  For  new  affected  sources,  the 
alternative  emission  limits  are  0.0004 
pound  of  HAPs  per  1,000  pounds  of 
non-solvent-based  resin  produced,  and 
0.045  pound  of  HAP  per  1,000  pounds 
of  solvent-based  resin  produced. 

The  revised  alternative  emission 
limits  are  based  on  mass  emissions  data 
from  the  top  five  performing  facilities 
used  to  develop  the  83  percent  control 
level  for  the  existing  source  floor.  Three 
of  the  facilities  in  the  floor  were  non- 
solvent-based  resin  producers  and  two 
facilities  were  solvent-based  resin 
producers.  The  alternative  emission 
limit  for  existing  facilities  was 
developed  by  averaging  the  emissions 
(HAPs  per  lb.  of  product)  for  the  two 
solvent-based  resin  facilities  to  develop 
the  solvent-based  resin  alternative 
emission  limit.  Similarly,  the  emissions 
of  the  three  non-solvent-based  resin 
facilities  were  averaged  to  develop  the 
alternative  emission  limitation  for  the 
non-solvent-based  resin  facilities.  In  this 
way,  we  determined  the  mass  emission 
limit  that  corresponds  to  the  83  percent 
reduction  requirement  for  each  type  of 
facility.  For  new  soiu'ces  the  best 
performing  of  the  two  solvent-based 
facilities  was  selected  to  represent  the 
mass  emission  limit.  The  best 
performing  non-solvent  based  facility 
was  chosen  for  the  non-solvent-based 
new  source  mass  emission  limit.  By 
using  the  five  floor  facilities  to  develop 
the  alternative  emission  limit,  we 
ensured  equivalency  between  the 
alternative  limit  and  the  floor  value  of 
an  83  percent  reduction,  for  existing 
somces  and  a  95  percent  reduction  for 
new  sources. 

We  project  that  solvent-based  resin 
manufacturers  will  most  likely  comply 
with  the  percent  reduction  standard, 
whereas  most  non-solvent-based  resin 
manufacturers  will  comply  with  the 
alternative  emission  limit,  potentially 
with  little,  if  any,  secondary  control 
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required.  A  single  alternative  emission 
limit  recalculated  based  on  the  average 
perfonnance  of  the  top  1 2  percent  (5 
facilities)  would  allow  many  non- 
solvent-based  resin  manufacturers  to 
emit  significantly  more  HAPs  than  they 
are  currently  emitting. 

Averaging  the  emission  limits  within 
each  industry  segment  (solvent-based 
and  non-solvent-based)  results  in  values 
with  an  order  of  magnitude  difference. 
Information  from  other  facilities  in  the 
data  base  supports  our  conclusion  that 
solvent  emissions  from  solvent-based 
resin  production  causes  the 
uncontrolled  HAPs  emission  rate  to  be 
about  an  order  of  magnitude  higher  than 
the  emission  rate  from  non-solvent- 
based  resin  production. 

The  poimd  of  HAPs  per  1,000  pounds 
of  resin  product  emission  limits  are 
presented  as  alternatives  to  the  percent 
reduction  requirements  of  the  rule.  As 
such,  they  are  meant  to  express  a 
performance  level  equivalent  to  the 
facilities  judged  to  represent  the  MACT 
floor.  Therefore,  in  developing  the 
alternative  emission  limits,  we  only 
considered  the  population  making  up 
the  top  five  performing  facilities.  In 
calculating  the  separate  alternative 
limits,  we  decided  that  the  presence  of 
two  solvent-based  and  three  non- 
solvent-based  resin  manufacturers 
among  the  top  five  performing  facilities 
was  adequate  representation  for  each 
segment  of  the  industry. 

Comment:  Commenters  objected  to 
the  stringency  of  the  proposed  standard 
for  non-reactor  batch  process  vents  at 
new  and  existing  affected  sources  and 
the  methodology  used  in  developing  the 
standards.  One  commenter  submitted 
revised  control  device  performance  data 
and  requested  that  the  EPA  recalculate 
the  non-reactor  batch  process  vent 
standards  using  these  revised  control 
device  efficiencies. 

Another  commenter  claimed  that  the 
EPA  had  mistakenly  attributed  control 
to  process  condensers  that  are  used  on 
their  non-reactor  batch  process  vents, 
and  thereby  misrepresented  the  actual 
control  being  achieved  for  non-reactor 
batch  process  vents  at  their  facility. 
Through  discussions  with  this 
commenter,  the  commenter  had 
identified  three  non-reactor  batch 
process  vents  where  they  believe  the 
primary  condenser  is  acting  as  a  process 
condenser. 

Also,  one  commenter  objected  to  the 
EPA's  use  of  a  weighted  average  to 
represent  the  overall  performance  for  an 
affected  source  and  requested  that  a 
straight  average  be  used  instead. 

Response:  We  incorporated  revised 
control  device  performance  data  into  a 
revised  analysis  of  the  MACT  floor 


control  level  for  non-reactor  batch 
process  vents.  Based  on  the  revised 
analysis,  we  are  reducing  the  standard 
for  non-reactor  batch  process  vents  at 
new  affected  sources  from  an  overall 
emission  reduction  of  83  percent  to  76 
percent  for  soiu^ces  with  imcontrolled 
emissions  from  the  collection  of  non- 
reactor  batch  process  vents  within  the  ► 
affected  source  greater  than  or  equal  to 
0.25  tons  per  year.  Similarly,  we  are  also 
reducing  the  standard  for  non-reactor 
batch  process  vents  at  existing  affected 
sources  from  an  overall  emission 
reduction  of  68  percent  to  62  percent  for 
sources  with  uncontrolled  emissions 
from  the  collection  of  non-reactor  batch 
process  vents  within  the  affected  source 
greater  than  or  equal  to  0.25  tons  per 
year. 

We  disagree  with  using  a  straight 
average  of  control  device  efficiencies  to 
determine  the  control  level  for  an 
individual  facility.  We  believe  that  the 
control  level  should  represent  the  total 
mass  reduction  for  that  facility.  Using  a 
straight  average  of  control  device 
efficiencies  would  result  in  an 
inacciu-ate  representation  of  the  actual 
performance  of  a  facility.  For  example, 
if  a  facility  had  five  non-reactor  batch 
process  vents,  controlled  the  single 
batch  process  vent  that  has  90  percent 
of  the  emissions,  and  did  not  control  the 
other  batch  process  vents,  a  straight 
average  would  represent  this  facility  as 
poorly  controlled;  when  in  fact  it  is  a 
well-controlled  facility. 

For  existing  sources,  the  MACT  floor 
is  based  on  averaging  the  individual 
control  levels  of  the  five  best  performing 
facilities  (top  12  percent).  We  based  the 
MACT  floor  for  new  sources  on  the 
single  best  controlled  facility. 

Comments:  One  commenter  objected 
to  the  methodology  used  in  developing 
the  applicability  criteria  for  non-reactor 
batch  process  vents.  The  commenter 
objected  to  the  fact  that  emissions  from 
a  single  vent,  not  emissions  from  a 
single  facility,  set  the  imcontrolled 
emissions  applicability  criteria  and 
objected  to  using  the  lowest  level  of 
uncontrolled  emissions  (i.e.,  the 
smallest  value),  contrasting  this 
decision  to  the  approach  used  for 
storage  vessels. 

The  conunenter  requested  that  EPA 
develop  new  applicability  criteria  for 
non-reactor  batch  process  vents  that  are 
based  on  individual  non-reactor  batch 
process  vents,  rather  than  on  a 
facilitywide  basis.  The  commenter 
requested  that  the  new  applicability 
criteria  be  expressed  as  pound  of 
emissions  per  1,000  pounds  of  product, 
as  was  done  for  reactor  batch  process 
vents,  and  that  they  be  based  on  a  TRE 
calculation  or  calculation  from  EPA's 


guideline  document  entitled  "Control  of 
Volatile  Organic  Compound  Emissions 
from  Batch  Processes,"  EPA-453/R-93- 
017. 

Response:  We  note  that  not  all 
facilities  reported  non-reactor  batch 
process  vents,  although  we  assiune  that 
all  facilities  have  non-reactor  batch 
process  vents  and  stated  so  in  the 
preamble  to  the  proposed  rule.  We 
requested  additional  data  on  the 
presence,  emissions,  and  control  status 
of  non-reactor  batch  process  vents  in  the 
proposal  preamble.  No  additional  data 
were  provided  as  part  of  public 
comments. 

Furthermore,  the  only  data  available 
for  the  reported  non-reactor  batch 
process  vents  are  emissions.  With 
emissions  being  the  only  information 
available,  approaches  like  the  TRE 
equation  are  not  possible,  and  the 
ability  to  develop  or  use  other  vent-by- 
vent  approaches  to  applicability  criteria 
is  restricted. 

Based  on  data  available  to  the 
Administrator,  we  are  retaining  the 
MACT  floor,  defined  as  a  facilitywide 
control  level  and  a  facilitywide 
applicability  criterion. 

With  regard  to  the  commenter's 
objection  that  emissions  from  a  single 
vent  set  the  uncontrolled  emissions 
cutoff,  we  did  not  seek  out  a  single  vent 
to  represent  the  facilitywide  emissions 
cutoff  for  existing  affected  sources.  The 
available  data  indicated  that  the  facility 
with  the  lowest  emissions  happened  to 
only  report  a  single,  non-reactor  batch 
process  vent. 

In  response  to  the  commenter's 
objection  to  using  the  facility  with  the 
lowest  level  of  uncontrolled  emissions 
to  set  the  facilitywide  uncontrolled 
emissions  cutoff  for  existing  affected 
sources,  we  must  set  applicability 
criteria  that  will  continue  to  require 
control  for  those  facilities  already 
controlled  at  the  baseline.  We  also 
believe  that  the  commenter 
misunderstands  the  approach  used  for 
non-reactor  batch  process  vents, 
compared  to  the  approach  used  for 
storage  vessels,  because  the 
applicability  criteria  define  which 
facilities  must  apply  controls,  not  which 
vents,  and  because  the  control 
requirement  is  on  a  total,  facilitywide 
basis,  not  an  individual  vent  basis.  All 
five  facilities  defining  the  MACT  floor 
for  existing  sources  have  applied 
controls  to  non-reactor  batch  process 
vents:  therefore,  the  applicability 
criteria  include  all  five  facilities. 

Comments:  Some  commenters 
challenged  the  accuracy  of  data  and 
information  used  by  EPA  as  the  basis  for 
the  proposed  standards  for  storage 
vessels.  The  commenters  stated  that 
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some  of  the  stc  rage  vessels  in  the 
database  were,  in  fact,  not  raw  material 
storage  vessels  and  other  storage  vessels 
were  already  p  art  of  their  HON  MACT 
affected  sourct . 

Response:  V\  e  addressed  these 
comments  by  i  squesting  a  confirmation 
of  storage  vessi  si  data  for  each  of  the 
MACT  floor  fai  :ilities  and  by  conducting 
a  reanalysis  of  the  MACT  floor  based  on 
the  confirmed  iata.  Our  reanalysis  of 
the  data  concludes  that  there  is  no  floor 
level  of  contro  for  the  existing  source 
MACT  floor  ar  d  that  the  new  source 
MACT  floor  de  termined  at  proposal 
continues  to  b(  appropriate. 

For  existing  iffected  sources,  we 
evaluated  the  1  ION  level  of  control  for 
storage  vessels  as  a  regulatory 
alternative  bey  and  the  MACT  floor  of  no 
control.  Based  on  this  evaluation,  we 
concluded  thai  the  HON  control  level 
for  storage  ves!  els  is  not  appropriate  for 
the  known  stoi  age  vessel  population  at 
amino/phenoli  c  resins  facilities,  since 
none  of  the  rep  orted  storage  vessels 
meet  the  HON  applicability  criteria. 
Further,  the  H(  )N  control  level  for 
storage  vessels  is  not  cost  effective  for 
a  projected,  th(  oretical  amino/phenolic 
resins  facility  i  torage  vessel  population. 

Although  th(  revised  storage  vessel 
data  led  us  to  c  onclude  that  the  new 
source  MACT  loor  control  level  is  still 
appropriate,  ths  applicability  criteria, 
which  determi  les  which  storage  vessels 
must  be  contra  led,  have  changed.  The 
final  rule  now  requires  that  storage 
vessels  at  new  iffected  sources  with  a 
capacity  greate  r  than  or  equal  to  50,000 
gallons  and  wi  h  a  vapor  pressure 
greater  than  or  equal  to  2.45  psia  must 
reduce  emissic  ns  by  95  percent.  Storage 
vessels  at  new  affected  sources  with  a 
capacity  greate  r  than  or  equal  to  90,000 
gallons  and  wi  h  a  vapor  pressure 
greater  than  or  equal  to  0.15  psia  are 
also  required  ti »  reduce  emissions  by  95 
percent.  The  d  stinction  between  the 
storage  of  aque  aus  formaldehyde  and 
other  chemicafe  (non-aqueous 


that  we  made  in  the 
s  no  longer  necessary 
number  of  formaldehyde 
were  deleted  from  the 


formaldehyde 

proposed  rule 

because  a  largt 

storage  vessels 

analysis. 

Comments:  (bne  commenter  cited 

some  issues  re  ated  to  the  use  of  the 

TRE  equation  i  n  the  proposed  rule. 

First,  the  comipenter  stated  that  the  TRE 
well  suited  for  low 
[e.g..  100  to  200  ppmv) 


equation  is  nol 
concentrations 


or  low  flow  en  ission  streams.  Second, 
the  commente   stated  that  the  TRE 
equation  shou  d  be  modified  to  reflect 
the  reduction  (  f  efficiency  as  the  inlet 
concentration  iecreases.  The 
commenter  sta  :ed  that  the  TRE  equation 
assumes  that  t  le  emission  reduction 


achieved  will  always  be  98  percent,  but 
that  this  is  not  the  case  with  low 
concentration  emission  streams.  The 
commenter  also  stated  that  the 
effectiveness  of  incineration  declines 
significantly  at  inlet  concentrations  of 
approximately  1,000  to  1,500  ppmv. 

Response:  We  based  the  proposed 
two-tiered  standard  for  continuous 
process  vents  at  new  affected  sources  on 
the  MACT  floor  level  of  control  (85 
percent  emission  reduction)  for  vents 
that  meet  the  applicability  criterion  and 
the  HON  process  vent  provisions  (98 
percent  emission  reduction).  (The 
proposed  rule  did  not  require  control  of 
continuous  process  vents  at  existing 
sources.)  The  applicability  criterion 
chosen  to  represent  the  specific 
continuous  process  vents  that  are 
controlled  at  the  MACT  floor  is  the 
HON  TRE  equation  for  a  thermal 
incinerator.  The  HON  process  vent 
provisions  were  evaluated  as  a 
regulatory  alternative  beyond  the  MACT 
floor  for  continuous  process  vents. 
Although  the  TRE  values  at  proposal 
showed  that  none  of  the  continuous 
process  vents  considered  in  the  analysis 
would  be  caught  by  the  HON  TRE 
applicability  for  new  sources,  we 
determined  that  if  a  new  source  were  to 
have  a  continuous  process  vent  within 
the  accepted  cost  effectiveness  (i.e., 
with  a  TRE  of  1.0  or  less),  it  should  be 
controlled.  Therefore,  the  two-tiered 
approach  was  used  at  proposal.  We 
agree  with  the  commenter  that  the 
combustion  efficiency  is  reduced  as  the 
inlet  concentration  decreases  and,  thus, 
the  TRE  equation  is  not  an  appropriate 
method  for  assessing  the  cost 
effectiveness  of  control  beyond  the 
MACT  floor  for  continuous  process 
vents  in  the  amino/phenolic  resins 
industry.  Therefore,  we  deleted  the 
second  tier  of  the  continuous  process 
vent  standard  requiring  98  percent 
emission  reduction  for  continuous 
process  vents  with  a  TRE  value  less  than 
or  equal  to  1.0. 

In  the  final  rule,  we  continue  to  use 
the  TRE  equation  as  the  applicability 
criteria  for  continuous  process  vents  at 
the  MACT  floor.  This  decision  is  based 
on  using  the  TRE  equation  to  identify 
certain  continuous  process  vents  (i.e., 
applicability  criteria)  as  opposed  to 
using  the  TRE  equation  to  determine  the 
cost  effectiveness  of  controls.  In  the 
final  rule,  the  standard  for  continuous 
process  vents  at  new  affected  sources  is 
85  percent  emission  reduction  for 
continuous  process  vents  with  TRE 
values  less  than  or  equal  to  1.2. 

Comments:  Two  commenters  stated 
that  control  of  wastewater  streams 
should  not  be  required  for  new  affected 
sources.  One  commenter  explained  that 


the  HAPs  commonly  present  in  amino/ 
phenolic  resins  wastewater  streams, 
such  as  formaldehyde  and  methanol, 
have  low  emission  potential  because 
they  are  highly  soluble  and 
biodegradable.  In  addition,  the 
commenters  stated  that  attempts  to 
remove  highly  soluble  HAPs  from 
wastewater  could  lead  to  an  increase  in 
air  emissions.  The  commenters 
challenged  the  assumptions  used  in 
determining  that  wastewater  control  is 
cost  effective  for  new  affected  sources. 
One  of  the  commenters  disagreed  with 
EPA's  use  of  "hypothetical"  wastewater 
streams,  as  opposed  to  data  from  actual 
facilities.  The  second  commenter 
claimed  that  the  wastewater  provisions 
are  not  cost  effective  (ranging  up  to 
$41,000  per  ton).  The  commenters  also 
stated  that  EPA's  assumption  that  flow 
and  concentration  data  reported  by 
industry  were  representative  values  {i.e., 
annual  averages)  was  in  conflict  with 
the  rule's  background  document,  which 
stated  that  the  survey  response  data 
represented  peak,  rather  than  average  or 
normal  process  conditions.  One 
commenter  concluded  that  if  EPA  had 
used  the  average  figures  for  the  new 
source  applicability  criteria,  that  no 
stream  would  have  been  required  to 
control. 

Response:  We  removed  the 
wastewater  control  requirements  for 
new  affected  sources  from  the  final  rule. 
At  proposal,  the  new  source  wastewater 
requirements  were  determined  to  be  a 
cost  effective,  above-the-floor  MACT 
standard.  We  used  the  HON  costing 
algorithm  to  estimate  the  cost  of 
controlling  wastewater  streams  which 
assumes  that  a  combustion  device  is 
available  to  support  the  steam  stripper; 
this  is  not  an  appropriate  assumption 
for  the  amino/phenolic  resins  industry. 
Therefore,  the  cost  analysis  at  proposal 
underestimated  the  costs  of  controlling 
wastewater  streams  for  the  amino/ 
phenolic  resins  industry.  We  projected 
that  if  the  cost  of  a  combustion  device 
were  added  to  the  costs  estimated  at 
proposed,  the  cost  effectiveness  of  the 
HON  wastewater  requirements  would 
not  be  acceptable. 

Comments:  One  commenter  requested 
that  the  rule  allow  approaches  to 
encourage  pollution  prevention  through 
stewardship  and  source  control.  The 
commenter  specifically  requested  that 
the  rule  include  pollution-prevention 
compliance  alternatives  that  encourage 
emission  reduction  of  HAPs  through 
changes  in  operating  practices,  raw 
material  substitutions,  and  process  and 
equipment  design  modifications.  In 
support  of  the  commenter's  request  to 
allow  the  use  of  pollution-prevention 
measures,  we  received  follow-up 
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information  from  the  industry  that 
included  several  examples  of  the 
environmental  benefits  (reduced 
emissions)  achievable  through  the  use  of 
pollution-prevention  measures. 

The  commenter  stated  that  their 
facility  has  over-sized  condensers  after 
their  reactors  which  operate  diuing 
gassing  operations  to  recover  valuable 
solvent.  The  conunenter  stated  that 
unless  the  rule  defines  their  condensers 
as  a  control  device  during  gassing 
operations,  they  would  be  forced  to  turn 
off  the  condenser  during  this  phase  to 
have  enough  emissions  going  to  a 
control  device  to  achieve  the  specified 
percent  reduction.  The  commenter 
pointed  out  that  shutting  off  the 
condenser  would  result  in  70  pounds 
per  hour  of  HAP  emissions  going  to  a 
control  device  that  could  have  been 
recovered  and  reused. 

The  commenter  further  pointed  out 
that  other  facilities  in  the  industry 
typically  operate  smaller  condensers, 
and  they  are  not  operated  during  the 
reactor  degassing  phase.  Under  this 
more  typical  operating  scenario,  the 
emissions  exiting  the  process  condenser 
would  be  much  higher  and,  thus,  the 
percentage  reduction  would  be 
achievable.  The  commenter  pointed  out 
that  under  the  Pharmaceuticals 
Production  NESHAP,  the  condenser 
immediately  following  a  reactor  vessel 
can  be  a  process  condenser  during  some 
operations  (i.e.,  reflux)  and  a  control 
device  during  other  operations  (i.e., 
gassing).  The  commenter  requested  that 
EPA  adopt  the  approach  used  in  the 
Pharmaceuticals  Production  NESHAP. 

The  commenter  stated  that  in  addition 
to  recovering  material  with  process 
condensers,  there  are  many  other  types 
of  pollution  prevention  that  the  rule 
should  encourage.  One  example 
provided  was  the  use  of  a  reduced 
nitrogen  purge  rate  for  the  reactor.  The 
commenter  stated  that  the  emission  of 
HAPs  during  piuging  operations  could 
be  reduced  by  up  to  80  percent  if  the 
nitrogen  purge  rate  was  reduced.  The 
commenter  pointed  out  that  although 
this  process  change  would  save  energy, 
nitrogen,  and  raw  materials,  like  the 
condenser  situation,  the  change  would 
result  in  an  emissions  rate  too  low  to 
then  be  further  controlled  to  meet  the 
specified  percent  HAPs  emission 
reduction. 

Response:  We  agree  with  the 
commenter  that  the  rule  should 
encourage  compliance  through 
pollution-prevention  alternatives.  To 
that  end,  we  made  two  groups  of 
changes  to  the  final  rule.  First,  we  made 
changes  to  allow  a  condenser  to  operate 
as  a  process  condenser  for  some  batch 
emission  episodes  and  to  operate  as  a 


control  device  for  other  batch  emission 
episodes  (e.g.,  gassing  operations), 
provided  that  certain  pollution- 
prevention  measures  are  taken.  Second, 
we  made  changes  to  encoiu^ge  and 
clarify  the  use  of  process  modifications 
(e.g.,  reduced  piu^e  rate  on  a  reactor 
vessel)  to  reduce  emissions  and  to 
receive  credit  toward  the  emission 
reduction  requirements  of  the  rule. 

We  are  establishing  these  changes  in 
concert  with  the  philosophy  of 
pollution  prevention.  We  have  the 
potential  to  achieve  equal  or  better 
pollution  reduction,  while  also  reducing 
emissions  to  other  media.  However,  we 
do  not  have  enough  quantitative  data  to 
know  how  much  of  a  reduction  in 
emissions  a  facility  can  achieve  through 
using  pollution-prevention  measures. 
Since  we  do  not  know  what  percent 
reduction  in  emissions  to  assign  to  the 
pollution-prevention  approach,  we 
cannot  directly  compare  it  to  more 
traditional  approaches.  For  these 
reasons,  while  there  is  a  facility  in  the 
industry  using  some  of  these  pollution- 
prevention  approaches,  we  did  not 
attempt  to  assign  them  a  percent 
emissions  reduction  and  include  them 
in  a  determination  of  the  floor. 

To  implement  the  changes  described 
above,  we  revised  several  definitions, 
added  a  definition  of  inprocess 
recycling,  specified  in  the  batch  process 
vent  performance  testing  and 
compliance  demonstration  provisions 
when  a  condenser  can  function  as  a 
control  device,  and  added  a 
recordkeeping/demonstration 
requirement  to  ensiue  that  inprocess 
recycling  is  taking  place. 

We  revised  the  definitions  of  air 
pollution  control  device,  process 
condenser,  and  uncontrolled  HAP 
emissions  as  part  of  making  this  change. 
The  revisions  to  the  definition  of  air 
pollution  control  device  specify  the 
conditions  under  which  a  condenser, 
that  at  times  operates  as  a  process 
condenser,  can  be  considered  to  be  a 
control  device.  The  revisions  to  the 
definition  of  uncontrolled  emissions 
allow  emissions  to  be  calculated  prior  to 
a  condenser  that  is  operating  as  a 
control  device  provided  the  recovered 
HAPs  are  used  in  inprocess  recycling. 
When  a  condenser  operates  as  a  control 
device,  the  condenser  must  not  be 
operating  as  a  process  condenser. 
Uncontrolled  emissions  are  still 
calculated  after  a  condenser  when  it  is 
operating  as  a  process  condenser. 

We  intended  for  the  proposed 
standards  to  provide  flexibility  to  use 
pollution-prevention  measures,  such  as 
reduced  purge  rates.  To  ensure  sources 
have  the  flexibility  to  implement  a 
variety  of  pollution-prevention 


measures,  we  made  minor  changes  in 
the  final  nde  in  terms  of  the  definition 
of  control  device  and  added  a  definition 
of  control  technology.  The  new 
definition  of  control  technology  will 
allow  the  implementation  of  reduced 
reactor  purge  rates  and  other  pollution- 
prevention  measures. 

We  are  adding  these  measures  to  the 
final  rule  to  provide  facilities  flexibility 
and  the  opportunity  to  take  credit  for 
their  pollution-prevention  measures, 
provided  certain  conditions  are  met.  We 
do  not,  however,  assume  that  a  facility 
using  a  pollution-prevention  approach 
will  be  operating  in  compliance  with 
the  standard.  Any  facility  using  this 
approach  must  demonstrate  that  it  is 
meeting  the  percent  reduction  required 
by  the  rule. 

Comments:  Two  commenters 
expressed  concerns  regarding  the 
equipment  leak  analysis  supporting  the 
proposed  standard  [i.e.,  the  HON  leak 
detection  and  repair  (LDAR)  program) 
for  equipment  leaks.  The  commenters' 
main  concerns  were  that:  (1)  The  use  of 
the  average  synthetic  organic  chemical 
manufacturing  industry  (SOCMI) 
emission  factors  overstated  emissions 
from  amino/phenolic  resins  facilities, 
(2)  the  costs  were  understated  (e.g.,  by 
always  using  the  lower  cost 
assumption),  and  (3)  experience  with 
LDAR  programs  at  other  facilities 
showed  that  LDAR  programs  were 
costly  and  ineffective.  The  commenters 
believed  that  no  LDAR  program  should 
be  implemented  for  amino/phenolic 
resins  facilities  or,  at  most,  a  LDAR 
program  based  on  the  presumptive 
MACT  level  (i.e.,  the  monthly  LDAR 
program  pursuant  to  SOCMI  subpart  W 
to  40  CFR  part  63)  should  be 
implemented.  One  commenter  also 
stated  that  the  State  of  Massachusetts 
Regulation  CMR  7.18(19),  upon  which 
the  MACT  floor  for  new  facilities  was 
based,  had  been  mischaracterized. 

Response:  In  consideration  of  these 
comments,  we  conducted  a  reanalysis  of 
the  MACT  floor  and  regulatory 
alternatives  above  the  floor  for 
implementing  the  LDAR  program  for 
emissions  from  equipment  leaks  for 
both  new  and  existing  affected  sources. 
We  made  the  following  major  changes 
in  the  reanalysis: 

•  Only  included  those  facilities  that 
provided  facility-specific  information 
on  component  counts,  percent  HAPs 
contacting  the  components,  and  time  in 
HAPs  service. 

•  Used  the  State  of  Massachusetts 
Regulation  CMR  7.18(19)  in  lieu  of 
SOCMI  subpart  W  to  represent  the  new 
source  MACT  floor. 

•  Used  the  State  of  Massachusetts 
Regulation  CMR  7.18(19)  instead  of 
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SOCMI  subpart  W  to  40  CFR  part  63  as 
a  regulatory  alternative  above  the  floor 
(MACT  floor  is  po  control)  for  existing 
sources. 

The  average  S  OCMI  emission  factors 
continue  to  refl(  ct  the  best  data 
available  to  repi  esent  LJDAR  emissions 
from  this  indus!  ry. 

We  modified  he  costing  algorithm  to 
include  costs  as  sociated  with 
components  in  leavy  liquid  service; 
these  costs  wen  not  included  at 
proposal.  Howe  i^er,  we  concluded  that 
other  assumptic  ns  used  in  the  proposal 
costing  are  valic  and  have  been  retained 
in  the  reanalysi  i.  We  continue  to  believe 
that  facilities  w  11  try  to  minimize  their 
costs  in  implem  enting  LDAR  programs, 
and  the  use  of  a  .sumptions  that 
minimize  costs  is,  therefore,  reasonable. 

The  results  ol  the  reanalysis  confirm 
that  it  is  cost  ef  ective  to  go  beyond  the 
MACT  floor  for  existing  and  new 
affected  sources  to  include  a  HON-based 
LDAR  program  it  amino/phenolic  resins 
facilities  in  the  Inal  rule.  The  average 
incremental  cos  t  effectiveness  of 
implementing  t  je  HON-based  LDAR 
program  is  $1,6  ^7  per  ton  of  emission 
reduction  for  b(  th  new  and  existing 
affected  sources . 

Comments:  T  /vo  commenters  stated 
that  heat  exchai  ige  systems  should  not 
be  regulated  for  the  following  reasons. 
First,  there  wen  i  no  data  or  other 
evidence  to  just  ify  including  the 
provisions.  Sec  )nd,  the  MACT  floor  for 
the  control  of  h  jat  exchange  systems 
was  not  determ  ned,  and  an  analysis  of 
control  beyond  the  MACT  floor  was  not 
done. 

These  two  co  nmenters  stated  that  the 
pressiue  on  the  cooling  side  of  process 
condensers,  wh  ich  is  a  commonly  used 
heat  exchange  s  ystem,  normally  exceeds 
the  pressure  on  the  process  side.  This 
means  that  the  ;ooling  water  would 
tend  to  leak  inti )  the  process  liquid, 
rather  theui  the  jrocess  liquid  leaking 
into  the  cooling  water  and  ultimately 
resulting  in  HA  's  emissions  from  the 
cooling  towers.  Therefore,  the 
commenters  re<  soned  that  the 
requirement  foi  routine  measurements 
and  recordkeep  ing  of  the  heat  exchange 
systems  is  not  >  warranted. 

Response:  W  (  believe  that  heat 
exchange  systei  ns  are  a  potential  source 
of  emissions;  tl  erefore,  we  retained  the 
work  practice  s  andard  in  the  final  rule. 
We  are  not  awa  re  that  the  operation  of 
heat  exchange  !  ystems  in  the  amino/ 
phenolic  resin.'i  industry  is  different 
than  their  oper  ition  in  the  SOCMI, 
which  were  de'  ermined  to  warrant 
control  under  t  le  HON  MACT  (40  CFR 
part  63,  subpar  F).  The  compounds  in 
Table  4  of  the  I  ON  MACT  (40  CFR  part 
63,  subpart  F)  i  iclude  formaldehyde, 


methanol,  phenol,  toluene,  and  xylene 
as  HAPs  with  potential  to  be  emitted 
from  cooling  towers.  These  are  the 
major  HAPs  emitted  by  the  amino/ 
phenolic  resins  industry. 

The  heat  exchange  system 
requirements  are  a  specific  example  of 
an  emission  control  program  necessary 
for  the  soiu"ce  to  be  operated  in  a 
manner  consistent  with  good  air 
pollution  control  practices,  as  specified 
in  §  63.6(e)(l){I)  of  the  General 
Provisions  for  40  CFR  part  63 
regulations.  Because  some  form  of 
monitoring  is  already  being  conducted 
to  meet  State  requirements  or  other 
rules,  the  cost  of  monitoring  the  heat 
exchange  system  for  leaks  is  minimal. 
The  program  is  aheady  being  applied  if 
an  APPU  uses  a  shared  cooling  system 
at  sites  covered  by  the  HON  or  other 
polymer  and  resin  rules. 

Finally,  the  final  rule  retains  the 
monitoring  exemption  included  at 
proposal  for  a  heat  exchange  system  that 
operates  with  a  pressure  on  the  cooling 
water  side  at  least  35  kilopascals  greater 
than  the  maximum  pressure  on  the 
process  side.  With  this  pressure 
differential,  any  leakage  would  be  into 
the  process  fluid,  not  into  the  cooling 
water. 

Vni.  What  Are  the  Administrative 
Requirements  of  the  Rule? 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 


regulatory  action"  and  is  therefore  not 
subject  to  OMB  review. 

B.  Executive  Order  13084 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  ajfects  the  commimities  of 
Indian  tribal  govenunents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commvmities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  conunimities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  rule  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
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subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  PR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  siunmary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
fi"om  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goveniment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generedly  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  by  State,  local, 
and  tribal' governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule.  The  provisions  of  section  205 
do  not  apply  when  they  are  inconsistent 
with  applicable  law.  Moreover,  section 
205  allows  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  ein 
explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  The 
maximum  total  annual  cost  of  this  rule 
for  any  year  has  been  estimated  to  be 
less  than  $3  million.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  In 
addition,  EPA  has  determined  that  this 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments  since 
it  does  not  impose  any  obligations  on 


such  governments.  Therefore,  today's 
final  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities.  EPA  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that  it  is 
not  necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  We  have  determined  that 
of  the  twenty  affected  firms,  only  six  are 
small  businesses.  The  mean  annual  cost 
as  a  percentages  of  an  affected  small 
firm  sales  will  be  much  less  than  1 
percent  (0.08  percent),  and  no  higher 
than  0.38  percent  for  any  affected  small 
firm 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  In 
order  to  minimize  the  impact  of  the  rule 
for  leaking  equipment,  we  have 
exempted  firms  producing  less  than  881 
tpy  (800  Mg/yr)  from  complying  with 
requirements  to  have  a  leak  detection 
and  repair  program. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1856.02)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  OP  Regulatory 
Information  Division,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washington, 
DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
wMrw.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63.  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  Act  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
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safeguarded  ace  )rding  to  Agency 
policies  set  fortl  in  40  CFR  part  2, 
subpart  B. 

The  rule  requires  maintenance 
inspections  of  tl  e  control  devices  but 
would  not  requi  :e  any  notifications  or 
reports  beyond  I  hose  required  by  the 
General  Provisic  ns.  The  recordkeeping 
requirements  rei  [uire  only  the  specific 
information  neeped  to  determine 
compliance. 

The  annual  m  anitoring,  reporting,  and 
recordkeeping  biuden  for  this  collection 
(averaged  over  t  le  first  3  years  after  the 
effective  date  of  the  rule)  is  estimated  to 
be  32,252  labor  lours  per  year  at  a  total 
annual  cost  of  $  [,441,539.  This  estimate 
includes  a  one-t  me  performance  test 
and  report  (witli  repeat  tests  where 
needed);  one-time  purchase  and 
installation  of  bag  leak  detection 
systems;  one-tin  le  submission  of  a 
startup,  shutdov  rn,  and  malfunction 
plan  with  semia  mual  reports  for  any 
event  when  the  irocedures  in  the  plan 
were  not  followi  id;  semiannual  excess 
emission  report:  ;  maintenance 
inspections;  not  iications;  and 
recordkeeping. '  'otal  capital/startup 
costs  associated  with  the  monitoring 
requirements  o\j  er  the  3-year  period  of 
the  ICR  are  estir  lated  at  $80,000,  with 
no  operation  an  1  maintenance  costs. 

Burden  mean  i  the  total  time,  effort,  or 
financial  resour  ;es  expended  by  persons 
to  generate,  mai  utain.  retain,  or  disclose 
or  provide  infor  [nation  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  revie'  v  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  valic  ating,  and  verifying 
information,  pn  icessing  and 
maintaining  inf  )rmation,  and  disclosing 
and  providing  i:  iforraation;  adjust  the 
existing  ways  tc  comply  with  any 
previously  appl  cable  instructions  and 
requirements;  tiain  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  se<  xch  data  sources; 
complete  and  re  view  the  collection  of 
information;  an  i  transmit  or  otherwise 
disclose  the  information. 


may 
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H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Pub.  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note),  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  method,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  one  or  more  voluntary 
consensus  standards  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards. 

This  rulemaking  involves  technical 
standards.  Therefore,  the  Agency 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However,  we 
identified  no  such  standards,  and  none 
were  brought  to  our  attention  in 
comments.  Therefore,  we  have  decided 
to  retain  the  standards  in  the  proposed 
rule. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Therefore,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  January  20,  2000. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procediue. 
Air  pollution  control,  Amino/phenolic 
resins  production.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15, 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 


the  Code  of  Federal  Regidations  is 
amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  OOO  to  read  as  follows: 

Sutipart  OOO — National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Manufacture  of  Amino/ 
Phenolic  Resins 

Sec. 

63.1400  Applicability  and  designation  of 
affected  sources. 

63.1401  Compliance  schedule. 

63.1402  Definitions. 

63.1403  Emission  standards. 

63.1404  Storage  vessel  provisions. 

63.1405  Continuous  process  vent 
provisions. 

63.1406  Reactor  batch  process  vent 
provisions. 

63.1407  Non-reactor  batch  process  vent 
provisions. 

63.1408  Aggregate  batch  vent  stream 
provisions. 

63.1409  Heat  exchange  system  provisions. 

63.1410  Equipment  leak  provisions. 

63.1411  [Reserved] 

63.1412  Continuous  process  vent 
applicability  assessment  procedures  and 
methods. 

63.1413  Compliance  demonstration 
procedures. 

63.1414  Test  methods  and  emission 
estimation  equations. 

63.1415  Monitoring  requirements. 

63.1416  Recordkeeping  requirements. 

63.1417  Reporting  requirements. 

63.1418  [Reserved] 

63.1419  Delegation  of  authority. 

Table  1  to  Subpart  OOO  of  Part  63- 

Applicability  of  General  Provisions  to 

Subpart  OOO  Affected  Sources 
Table  2  to  Subpart  OOO  of  Part  63— Known 

Organic  Hazardous  Air  Pollutants  (HAP) 

From  the  Manufacture  of  Amino/ 

Phenolic  Resins 
Table  3  to  Subpart  OOO  of  Part  63— Batch 

Process  Vent  Monitoring  Requirements 
Table  4  to  Subpart  000  of  Part  63— 

Operating  Parameter  Levels 
Table  5  to  Subpart  OOO  of  Part  63— Reports 

Required  by  This  Subpart 
Table  6  to  Subpart  OOO  of  Part  63— 

Coefficients  for  Total  Resource 

Effectiveness 

§63.1400    Applicability  and  designation  of 
affected  sources. 

(a)  Applicability.  The  provisions  of 
this  subpart  apply  to  the  owner  or 
operator  of  processes  that  produce 
amino/phenolic  resins  and  that  are 
located  at  a  plant  site  that  is  a  major 
source  as  defined  in  §  63.2. 

(b)  Affected  source.  The  affected 
source  is: 
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(1)  The  total  of  all  amino/phenolic 
resin  process  units  (APPU); 

(2)  The  associated  heat  exchange 
systems; 

(3)  Equipment  required  by,  or  utilized 
as  a  method  of  compliance  with,  this 
subpart  which  may  include  control 
devices  and  recovery  devices; 

(4)  Equipment  that  does  not  contain 
organic  hazardous  air  pollutants  (HAPs) 
and  is  located  within  an  APPU  that  is 
part  of  an  affected  source; 

(5)  Vessels  and  equipment  storing 
and/or  handling  material  that  contain 
no  organic  HAP  and/or  organic  HAP  as 
impimties  only; 

(6)  Equipment  that  is  intended  to 
operate  in  organic  HAP  service  for  less 
than  300  hours  during  the  calendar  year; 

(7)  Each  waste  management  unit;  and 

(8)  Maintenance  wastewater. 

(c)  Existing  affected  source.  The 
affected  source  to  which  the  existing 
source  provisions  of  this  subpart  apply 
is  defined  in  paragraph  (b)  of  this 
section. 

(d)  New  affected  source.  The  affected 
source  to  which  the  new  source 
provisions  of  this  subpart  apply  is: 

(1)  Each  affected  source  defined  in 
paragraph  (b)  of  this  section  that 
commences  construction  or 
reconstruction  after  December  14,  1998; 

(2)  Each  additional  group  of  one  or 
more  APPU  and  associated  heat 
exchange  systems  that  has  the  potential 
to  emit  10  tons  per  year  or  more  of  any 
organic  HAP  or  25  tons  per  year  or  more 
of  any  combination  of  organic  HAP  that 
commences  construction  after  December 
14, 1998;  or 

(3)  Each  group  of  one  or  more  process 
units  and  associated  heat  exchange 
systems  that  are  converted  to  APPUs 
after  December  14,  1998,  that  has  the 
potential  to  emit  10  tons  per  year  or 
more  of  any  organic  HAP  or  25  tons  per 
year  or  more  of  any  combination  of 
organic  HAP. 

(e)  APPUs  without  organic  HAP.  An 
APPU  that  is  part  of  an  affected  source, 
as  defined  in  paragraph  (c)  or  (d)  of  this 
section,  but  that  does  not  use  or 
manufactiure  any  organic  HAP,  is  not 
subject  to  any  other  provisions  of  this 
subpart  and  is  not  required  to  comply 
with  the  provisions  of  subpart  A  of  this 
part.  When  requested  by  the 
Administrator,  the  owner  or  operator 
shall  demonstrate  that  the  APPU  does 
not  use  or  manufacture  any  organic 
HAP.  Types  of  information  that  could 
dociunent  this  determination  include, 
but  are  not  limited  to,  records  of 
chemicals  purchased  for  the  process, 
aneilyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 


(f)  Exemption  from  equipment  leak 
provisions.  Affected  sources  with  actual 
annual  production  of  amino/phenolic 
resin  equal  to  or  less  than  800 
megagrams  per  year  (Mg/yr)  for  the  12- 
month  period  preceding  December  14, 
1998  are  exempt  from  the  equipment 
leak  provisions  specified  in  §63.1410. 
The  owner  or  operator  utilizing  this 
exemption  shall  recheck  the  actual 
annual  production  of  amino/phenolic 
resins  for  each  12-month  period 
following  December  14,  1998.  The 
beginning  of  each  12-month  period  shall 
be  the  anniversary  of  December  14, 
1998.  If  the  actual  annual  production  of 
amino/phenolic  resins  is  greater  than 
800  Mg/yr  for  any  12-month  period,  the 
owner  or  operator  shall  comply  with 
§  63.1410  for  the  life  of  the  affected 
source  or  until  the  affected  source  is  no 
longer  subject  to  the  provisions  of  this 
subpart. 

{gj  Primary  product  determination 
and  applicability.  For  purposes  of  this 
paragraph,  cunino  resins  and  phenolic 
resins  shall  be  considered  to  be  the 
same  product  and  production  time  or 
production  mass  of  amino  and  phenolic 
resins  shall  be  combined  for  purposes  of 
determining  the  primary  product  under 
this  paragraph  (g).  If  the  owner  or 
operator  determines  that  a  process  unit 
is  not  an  APPU  under  paragraphs  (g)(1) 
through  (4)  of  this  section,  the  owner  or 
operator  shall,  when  requested  by  the 
Administrator,  demonstrate  that  the 
process  unit  is  not  an  APPU. 

(1)  Applicability  determinations  for 
process  units  producing  multiple 
products.  A  process  imit  that  produces 
more  than  one  intended  product  at  the 
same  time  is  an  APPU  if  amino/ 
phenolic  resin  production  accounts  for 
the  greatest  percent  of  the  annual  design 
capacity  on  a  mass  basis,  ff  a  process 
unit  has  the  same  annual  design 
capacity  on  a  mass  basis  for  two  or  more 
products,  the  process  unit  shall  be  an 
APPU  if  amino/phenolic  resins  are  one 
of  those  products. 

(2)  Flexible  operations  process  unit 
determination  based  on  operating  time. 
A  flexible  operations  process  unit  is  an 
APPU  if  amino/phenolic  resins  will  be 
produced  for  the  ^eatest  operating  time 
over  the  5  years  following  December  14, 
1998  at  existing  process  units,  or  for  the 
first  year  after  the  process  unit  begins 
production  of  any  product  for  new 
process  units. 

(3)  Flexible  operations  process  unit 
determination  based  on  mass 
production  basis.  A  flexible  operations 
process  unit  that  will  manufacture 
multiple  products  equally  based  on 
operating  time  is  an  APPU  if  amino/ 
phenolic  resins  accoimt  for  the  greatest 
percentage  of  the  expected  production 


on  a  mass  basis  over  the  5  years 
following  December  14,  1998  at  existing 
process  units,  or  for  the  first  year  after 
the  process  unit  begins  production  of 
any  product  for  new  process  units. 

(4)  Flexible  operations  process  unit 
default  determination.  If  the  owner  or 
operator  caimot  determine  whether  or 
not  amino/phenolic  resins  are  the 
primary  product  of  a  flexible  operations 
process  unit  in  accordance  with 
paragraphs  {g)(2)  and  (3)  of  this  section, 
the  flexible  operations  process  unit  shall 
be  designated  as  an  APPU  if  amino/ 
phenolic  resins  were  produced  for  5 
percent  or  greater  of  the  total  operating 
time  since  December  14,  1998  for 
existing  process  imits.  The  flexible 
operations  process  unit  shall  be 
designated  as  an  APPU  if  the  owner  or 
operator  anticipates  that  amino/ 
phenoUc  resins  will  be  raanufactxued  in 
the  flexible  operations  process  unit  at 

^y  time  in  the  first  year  after  the  date 
the  unit  begins  production  of  any 
product  for  new  process  units. 

(5)  Annua/  applicability 
determination  for  non-APPUs  that  have 
produced  amino/phenolic  resins.  Once 
per  year  beginning  December  14,  2003, 
the  owner  or  operator  of  each  flexible 
operations  process  unit  that  is  not 
designated  as  an  APPU,  but  that  has 
produced  amino/phenolic  resins  at  any 
time  in  the  preceding  5-year  period  or 
since  the  date  that  the  unit  began 
production  of  any  product,  whichever  is 
shorter,  shall  perform  an  evaluation  to 
determine  whether  the  process  unit  has 
become  an  APPU.  A  flexible  operations 
process  imit  has  become  an  APPU  if 
amino/phenolic  resins  were  produced 
for  the  greatest  operating  time  over  the 
preceding  5-year  period  or  since  the 
date  that  the  process  unit  began 
production  of  any  product,  whichever  is 
shorter. 

(6)  Applicability  determination  for 
non-APPUs  that  have  not  produced 
amino/phenolic  resins.  The  owner  or 
operator  that  anticipates  the  production 
of  amino/phenolic  resins  in  a  process 
unit  that  is  not  designated  as  an  APPU, 
and  in  which  no  amino/phenolic  resins 
have  been  produced  in  the  previous  5- 
year  period  or  since  the  date  that  the 
process  unit  began  production  of  any 
product,  whichever  is  shorter,  shall 
determine  if  the  process  unit  will 
become  an  APPU.  The  owner  or 
operator  shall  use  the  procedures  in 
paragraphs  (g)(1)  through  (4)  of  this 
section  to  determine  if  the  process  unit 
is  designated  as  an  APPU,  with  the 
following  exception:  for  existing  process 
units,  production  shall  be  projected  for 
the  5  years  following  the  date  that  the 
owner  or  operator  anticipates  initiating 
the  production  of  amino/phenolic 
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occur 


the 


resins,  instead 
December  14. 

(7)  Redetemifn 
APPU  that  are 
process  units. 
production 
be  expected  to 
operations  process 
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according  to 
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following  crite  ia 
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produced  for 
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unit,  as  specified  in 
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no  longer  an 
this  subpart 
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§63.1417(h)(4 

(h)  Storage 

determination 


a  storage  vesse 
shall  determin  3 
unit  as  follows 

(1)  If  astora;  e 
subject  to  anot  ler 
January  20,  20  )0 
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vessel  shall  be  assigned  to  any  of  the 
APPUs. 

(5)  [Reserved] 

(6)  If  the  predominant  use  of  a  storage 
vessel  varies  from  year  to  year,^en 
predominant  use  shall  be  determined 
based  on  the  use  as  follows: 

(i)  For  existing  affected  sources,  use 
shall  be  determined  based  on  the 
following: 

(A)  The  year  preceding  January  20, 
2000;  or 

(B)  The  expected  use  for  the  5  years 
following  January  20,  2000. 

(ii)  For  new  affected  sources,  use  shall 
be  determined  based  on  the  first  5  years 
after  initial  start-up. 

(7)  Where  the  storage  vessel  is  located 
in  a  tank  farm  (including  a  marine  tank 
farm),  the  assignment  of  the  storage 
vessel  shall  be  determined  according  to 
paragraphs  (h)(7)(i)  and  (ii)  of  this 
section.  Only  those  storage  vessels 
where  a  portion  or  all  of  the  input  into 
or  output  from  the  storage  vessel  is 
hardpiped  directly  to  one  or  more 
process  units  are  covered  by  this 
paragraph. 

(i)  The  storage  vessel  is  assigned  to  a 
process  unit  if  the  product  of  raw 
material  entering  or  leaving  the  process 
unit  flows  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm  without 
passing  through  any  intervening  storage 
vessel.  An  intervening  storage  vessel 
means  a  storage  vessel  cormected  by 
hardpiping  both  to  the  process  unit  and 
to  the  storage  vessel  in  the  tank  farm. 

(ii)  If  there  are  two  or  more  process 
units  that  meet  the  criteria  of  paragraph 
(h)(7)(i)  of  this  section  with  respect  to  a 
storage  vessel,  the  storage  vessel  shall  be 
assigned  to  one  of  those  process  units 
according  to  the  provisions  of 
paragraphs  (h)(3)  through  (6)  of  this 
section. 

(8)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  a  process  unit  that  was  not 
included  in  the  initial  determination,  or 
ceases  to  receive  material  from  (or  send 
material  to)  a  process  unit,  the  owner  or 
operator  shall  reevaluate  the 
applicability  of  this  subpart  to  the 
storage  vessel  according  to  the 
procediu-es  in  paragraphs  (h)(3)  through 
(7)  of  this  section. 

(i)  Applicability  of  other  subparts  to 
this  subpart.  Paragraphs  (i)(l)  through 
(5)  describe  the  applicability  of  other 
subparts  to  this  subpart. 

(1)  After  the  compliance  dates 
specified  in  this  section,  a  storage  vessel 
that  is  assigned  to  an  affected  source 
subject  to  this  subpart  that  is  also 
subject  to  and  complying  with  the 
provisions  of  40  CFR  part  60,  subpart 
Kb,  shall  continue  to  comply  with  40 
CFR  part  60,  subpart  Kb.  After  the 


compliance  dates  specified  in  this 
section,  a  storage  vessel  that  is  assigned 
to  an  affected  source  subject  to  this 
subpart  that  is  also  subject  to  the 
provisions  of  40  CFR  part  60,  subpart 
Kb,  but  the  owner  or  operator  has  not 
been  required  to  apply  controls  as  part 
of  complying  with  40  CFR  part  60, 
subpart  Kb,  is  required  to  comply  only 
with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 
this  section,  said  storage  vessel  shall  no 
longer  be  subject  to  40  CFR  part  60, 
subpart  Kb. 

(2)  Affected  sources  subject  to  this 
subpart  that  are  also  subject  to  the 
provisions  of  subpart  Q  of  this  part  shall 
comply  with  both  subparts. 

(3)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  W,  or  the  provisions  of 
subpart  H  of  this  part,  is  required  to 
comply  only  v/ith  the  provisions  of  this 
subpart.  After  the  compliance  dates 
specified  in  this  section,  said  source 
shall  no  longer  be  subject  to  40  CFR  part 
60,  subpart  W,  or  subpart  H  of  this  part, 
as  appropriate. 

(4)  After  the  applicable  compliance 
date  specified  in  this  subpart,  if  a  heat 
exchange  system  subject  to  this  subpart 
is  also  subject  to  a  standard  identified 
in  paragraph  (i)(4)(i)  or  (ii)  of  this 
section,  compliance  with  the  applicable 
provisions  of  the  standard  identified  in 
paragraph  (i)(4)(i)  or  (ii)  of  this  section 
shall  constitute  comphance  with  the 
applicable  provisions  of  this  subpart 
with  respect  to  that  heat  exchange 
system. 

(i)  Subpart  F  of  this  part. 

(ii)  A  subpart  of  this  part  that  requires 
compliance  with  §  63.104  (e.g.,  subpart 
U  of  this  part). 

(5)  After  the  compliance  dates 
specified  in  this  subpart,  if  any 
combustion  device,  recovery  device  or 
recapture  device  subject  to  this  subpart 
is  also  subject  to  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  part  264, 
subparts  AA,  BB,  or  CC,  or  is  subject  to 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subparts  AA,  BB,  or  CC,  and  the  owner 
or  operator  complies  with  the  periodic 
reporting  requirements  under  40  CFR 
part  264,  subparts  AA,  BB,  or  CC,  that 
would  apply  to  the  device  if  the  facility 
had  final-permitted  status,  the  owner  or 
operator  may  elect  to  comply  either 
with  the  monitoring,  recordkeeping  and 
reporting  requirements  of  this  subpart, 
or  with  the  monitoring,  recordkeeping 
and  reporting  requirements  in  40  CFR 
parts  264  and/or  265,  as  described  in 
this  paragraph,  which  shall  constitute 
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compliance  with  the  monitoring, 
recordkeeping  and  reporting 
requirements  of  this  subpart.  If  the 
owner  or  operator  elects  to  comply  with 
the  monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  parts 
264  and/or  265,  the  owner  or  operator 
shall  report  all  information  required  by 
§  63.1417(f),  Periodic  Reports,  as  part  of 
complying  with  the  requirements  of  40 
CFR  parts  264  and/or  265. 

(j)  Applicability  of  General  Provisions. 
Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  of  this  part  that 
apply  and  do  not  apply  to  owners  and 
operators  of  affected  sources  subject  to 
this  subpart. 

(k)  Applicability  of  this  subpart 
during  periods  of  start-up,  shutdown, 
malfunction,  or  non-operation. 
Paragraphs  (k)(l)  through  (4)  of  this 
section  shall  be  followed  during  periods 
of  start-up,  shutdown,  malfunction,  or 
non-operation  of  the  affected  source  or 
any  part  thereof. 

(1)  The  emission  limitations  set  forth 
in  this  subpart  and  the  emission 
limitations  referred  to  in  this  subpart 
shall  apply  at  all  times  except  during 
periods  of  non-operation  of  the  affected 
source  (or  specific  portion  thereof) 
resulting  in  cessation  of  the  emissions  to 
which  this  subpart  applies.  The 
emission  limitations  of  this  subpart  and 
the  emission  limitations  referred  to  in 
this  subpart  shall  not  apply  during 
periods  of  start-up,  shutdown,  or 
malfunction.  During  periods  of  start-up, 
shutr'own,  or  malfunction,  the  owner  or 
operator  shall  follow  the  applicable 
provisions  of  the  start-up,  shutdovim, 
and  malfunction  plan  required  by 

§  63.6(e)(3).  However,  if  a  start-up, 
shutdown,  malfunction,  or  period  of 
non-operation  of  one  portion  of  an 
affected  source  does  not  affect  the 
ability  of  a  particular  emission  point  to 
comply  with  the  emission  limitations  to 
which  it  is  subject,  then  that  emission 
point  shall  still  be  required  to  comply 
with  the  applicable  emission  limitations 
of  this  subpart  during  the  start-up, 
shutdown,  malfunction,  or  period  of 
non-operation.  For  example,  if  there  is 
an  overpressure  in  the  reactor  area,  a 
storage  vessel  that  is  part  of  the  affected 
source  would  still  be  required  to  be 
controlled  in  accordance  with  §63.1404. 

(2)  The  emission  limitations  set  forth 
in  40  CFR  part  63,  subpart  UU,  as 
referred  to  in  §  63.1410,  shall  apply  at 
all  times  except  during  periods  of  non- 
operation  of  the  affected  source  (or 
specific  portion  thereof)  in  which  the 
lines  are  drained  and  depressurized 
resulting  in  cessation  of  the  emissions  to 
which  §63.1410  applies,  or  during 
periods  of  start-up,  shutdown, 
malfuncton,  or  process  unit  shutdown. 


During  periods  of  start-up,  shutdowrn, 
malfunction,  or  process  unit  shutdown, 
the  owner  or  operator  shall  follow  the 
applicable  provisions  of  the  start-up, 
shutdown,  and  malfunction  plan 
required  by  §  63.6(e)(3). 

(3)  The  owner  or  operator  shall  not 
shut  dowrn  items  of  equipment  that  are 
required  or  utilized  for  compliance  with 
this  subpart  during  periods  of  start-up, 
shutdown,  or  malfunction:  or  during 
times  when  emissions  are  being  routed 
to  such  items  of  equipment  if  the 
shutdown  would  contravene 
requirements  of  this  subpart  applicable 
to  such  items  of  equipment.  This 
paragraph  does  not  apply  if  the  item  of 
equipment  is  malfunctioning.  This 
paragraph  also  does  not  apply  if  the 
owner  or  operator  shuts  down  the 
compliance  equipment  (other  than 
monitoring  systems)  to  avoid  damage 
due  to  a  contemporaneous  start-up, 
shutdown,  or  malfunction  of  the 
affected  source  or  portion  thereof.  If  the 
owner  or  operator  has  reason  to  believe 
that  monitoring  equipment  would  be 
damaged  due  to  a  contemporaneous 
start-up,  shutdown,  or  malfunction  of 
the  affected  source  or  portion  thereof, 
the  owner  or  operator  shall  provide 
documentation  supporting  such  a  claim 
in  the  Precompliance  Report  as 
provided  in  §  63.1417(d)(9)  or  in  a 
supplement  to  the  Precompliance 
Report.  Once  approved  by  the 
Administrator  in  accordance  with 

§  63.1417(d)(9),  the  provision  for 
ceasing  to  collect,  during  a  start-up, 
shutdown,  or  malfunction,  monitoring 
data  that  would  otherwise  be  required 
by  the  provisions  of  this  subpart  shall  be 
incorporated  into  the  start-up, 
shutdown,  malfunction  plan  for  the 
affected  soiurce,  as  stated  in  paragraph 
(k)  of  this  section. 

(4)  During  start-ups.  shutdowns,  and 
malfunctions  when  the  emission 
limitations  of  this  subpart  do  not  apply 
pursuant  to  paragraphs  (k)(l)  through 
(3)  of  this  section,  the  owner  or  operator 
shall  implement,  to  the  extent 
reasonably  available,  measures  to 
prevent  or  minimize  excess  emissions  to 
,the  extent  practical.  For  purposes  of  this 
paragraph,  the  term  "excess  emissions" 
means  emissions  in  excess  of  those  that 
would  have  occurred  if  there  were  no 
start-up,  shutdown,  or  malfunction  and 
the  owner  or  operator  complied  with  the 
relevant  provisions  of  this  subpart.  The 
measures  to  be  taken  shall  be  identified 
in  the  applicable  start-up,  shutdown, 
and  malfunction  plan,  and  may  include, 
but  are  not  limited  to,  air  pollution 
control  technologies,  recovery 
technologies,  work  practices,  pollution 
prevention,  monitoring,  and/or  changes 
in  the  manner  of  operation  of  the 


affected  source.  Back-up  control  devices 
are  not  required,  but  may  be  used  if 
available. 

§63.1401    Compliance  schedule. 

(a)  New  affected  sources  that 
commence  construction  or 
reconstruction  after  December  14, 1998, 
shall  be  in  compliance  with  this  subpart 
upon  initial  start-up  or  January  20, 
2000,  whichever  is  later. 

(b)  Existing  affected  soiu-ces  shall  be 
in  compliance  with  this  subpart  no  later 
than  3  years  after  January  20,  2000. 

(c)  If  an  affected  source  using  the 
exemption  provided  in  §  63.1400(f)  has 
an  actual  annual  production  of  amino/ 
phenolic  resins  exceeding  800  Mg/yr  for 
any  12-month  period,  the  owner  or 
operator  shall  comply  with  the 
provisions  of  §  63.1410  for  the  affected 
source  within  3  years.  The  starting  point 
for  the  3-year  compliance  time  period 
shall  be  the  end  of  the  12-month  period 
in  which  actual  aimual  production  for 
amino/phenolic  resins  exceeds  800  Mg/ 
yr. 

(d)  Pursuant  to  section  112(i)(3)(B)  of 
the  Clean  Air  Act,  an  owner  or  operator 
may  request  an  extension  allowing  the 
existing  affected  source  up  to  1 
additional  year  to  comply  with  section 
112(d)  standards.  For  purposes  of  this 
subpart,  a  request  for  an  extension  shall 
be  submitted  to  the  permitting  authority 
as  part  of  the  operating  permit 
application  or  to  the  Administrator  as  a 
separate  submittal  or  as  part  of  the 
Precompliance  Report. 

(1)  Requests  for  extensions  shall  be 
submitted  no  later  than  120  days  prior 
to  the  compliance  dates  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
and  shall  include  the  data  described  in 
§63.6(i)(6)(i)(A),  (B),  and  (D).  The  dates 
specified  in  §  63.6(i)  for  submittal  of 
requests  for  extensions  shall  not  apply 
to  this  subpart. 

(2)  An  owner  or  operator  may  submit 
a  compliance  extension  request  less 
than  120  days  prior  to  the  compliance 
dates  specified  in  paragraphs  (a)  and  (b) 
of  this  section  provided  that  the  need 
for  the  compliance  extension  arose  after 
that  date,  and  the  need  arose  due  to 
circumstances  beyond  reasonable 
control  of  the  owner  or  operator.  This 
request  shall  include,  in  addition  to  the 
information  specified  in 
§63.6(i)(6)(i)(A),(B).and(D).a 
statement  of  the  reasons  additional  time 
is  needed  and  the  date  when  the  owner 
or  operator  first  learned  of  the 
circumstances  necessitating  a  request 
for  compliance  extension. 

(e)  All  terms  in  this  subpart  that 
define  a  period  of  time  for  completion 
of  required  tasks  (e.g.,  weekly,  monthly, 
quarterly,  annual),  unless  specified 
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otherwise,  refef  to  the  standard  calendar 
periods. 

(1)  Notwithstanding  time  periods 
specified  in  thi  >  subpart  for  completion 
of  required  tasJ  s,  such  time  periods  may 
be  changed  by  i  nutual  agreement 
between  the  ov  ner  or  operator  and  the 
Administrator,  as  specified  in  subpart  A 
of  this  part  (e.g  ,  a  period  could  begin 
on  the  complia  ice  date  or  another  date, 
rather  than  on  i  he  first  day  of  the 
standard  calendar  period).  For  each  time 
period  that  is  c  langed  by  agreement,  the 
revised  period  shall  remain  in  effect 
until  it  is  chan)  led.  A  new  request  is  not 
necessary  for  ei  ich  recurring  period. 

(2)  Where  th(  i  period  specified  for 
compliance  is  i  standard  calendar 
period,  if  the  iiitial  compliance  date 
occurs  after  the  beginning  of  the  period, 
compliance  shi  ,11  be  required  according 
to  the  schedule  specified  in  paragraph 
(e)(2)(i)  or  (ii)  qf  this  section,  as 
appropriate; 

fi)  Compliant  ;e  shall  be  required 
before  the  end  jf  the  standard  calendar 
period  within  i  vhich  the  compliance 
deadline  occur*,  if  there  remain  at  least 
3  days  for  taski  that  must  be  performed 
weekly,  at  leas'  2  weeks  for  tasks  that 
must  be  perfor  aed  monthly,  at  least  1 
month  for  task!  that  must  be  performed 
each  quarter,  o  •  at  least  3  months  for 
tasks  that  must  be  performed  aimually; 
or 

(ii)  In  all  oth  ;r  cases,  compliance 
shall  be  requin  d  before  the  end  of  the 
first  full  stands  rd  calendar  period  after 
the  period  witl  in  which  the  initial 
compliance  de  rdline  occurs. 

(3)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  of  multiple  successive 
periods,  an  owner  or  operator  may 
perform  the  re(  uired  task  at  any  time 
diuing  the  spe(  ified  period,  provided 
that  the  task  is  conducted  at  a 
reasonable  inte  rval  after  completion  of 
the  task  during  the  previous  period. 


§63.1402    DefMitions 

(a)  The  foil 
subpart  shall 
them  in  §§  63 
63.161  as  specified 
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system  (§63.11 
Boiler  (§63.1 
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By  compound 
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Closed-vent  system 
Combustion 
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(§63.2) 
concentration  (§63.111) 
flow  rate  (§63.111) 
toring  and  recording 


(§63.161) 
(§63.111) 
53.101) 
11) 

(§63.111) 
vice  (§63.111) 
63.2) 
(§63.2) 


dj 


dite 


Connector  (§63.161) 

Construction  (§  63.2) 

Continuous  monitoring  system  (§63.2) 

Distillation  unit  (§63.111) 

Duct  work  (§63.161) 

Emission  standard  (§63.2) 

EPA  (§63.2) 

External  floating  roof  (§63.111) 

First  attempt  at  repair  (§63.111) 

Flame  zone  (§63.111) 

Floating  roof  (§63.111) 

Flow  indicator  (§63.111) 

Fuel  gas  (§63.101) 

Fuel  gas  system  (§63.101) 

Hard-piping  (§63.111) 

Hazardous  air  pollutant  (§63.2) 

Impurity  (§63.101) 

Inorganic  hazardous  air  pollutant  service 
(§63.161) 

Incinerator  (§63.111) 

Instrumentation  system  (§  63. 1 61 ) 
Internal  floating  roof  (§63.111) 
Lesser  quantity  (§  63.2) 
Major  source  (§63.2) 
Open-ended  valve  or  line  (§63.161) 
Operating  permit  (§63.101) 
Organic  monitoring  device  (§  63.111) 
Owner  or  operator  (§  63.2) 
Performance  evaluation  (§63.2) 
Performance  test  (§63.2) 
PermiUing  authority  (§63.2) 
Plant  site  (§63.101) 
Potential  to  emit  (§  63.2) 
Primary  fuel  (§63.111) 
Process  heater  (§63.111) 
Process  unit  shutdown  (§63.161) 
Process  wastewater  (§  63.111) 
Reactor  (§63.111) 
Reconstruction  (§  63.2) 
Routed  to  a  process  or  route  to  a  process 

(§63.161) 
Run  (§63.2) 

Secondary  fuel  (§63.111) 
Sensor  (§63.161) 

Specific  gravity  monitoring  device  (§63.111) 
Start-up,  shutdown,  and  malfunction  plan 

(§63.101) 
State  (§63.2) 

Surge  control  vessel  (§63.161) 
Temperature  monitoring  device  (§63.111) 
Test  method  (§63.2) 
Total  resource  effectiveness  (TRE)  index 

value  (§63.111) 
Treatment  process  (§63.111) 
Unit  operation  (§63.101) 
Visible  emission  (§  63.2) 

(b)  All  other  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  this  section.  If  a  term  is  defined 
in  §§  63.2,  63.101.  63.111,  or  63.161  or 
defined  in  40  CFR  part  63,  subparts  SS, 
UU,  or  WW  and  in  this  section,  it  shall 
have  the  meaning  given  in  this  section 
for  purposes  of  this  subpart. 

Aggregate  batch  vent  stream  means  a 
process  vent  containing  emissions  fi-om 
at  least  one  reactor  batch  process  vent 
and  at  least  one  additional  reactor  or 
non-reactor  batch  process  vent  where 
the  emissions  are  ducted,  hardpiped,  or 
otherwise  connected  together  for  a 
continuous  flow. 

Amino  resin  means  a  thermoset  resin 
produced  through  the  reaction  of 


formaldehyde,  or  a  formaldehyde 
containing  solution  (e.g.,  aqueous 
formaldehyde),  with  compound(s)  that 
contain  the  amino  group;  these 
compoimds  include  melamine,  urea, 
and  urea  derivatives.  Formaldehyde 
substitutes  are  exclusively  aldehydes. 
Amino/ phenolic  resin  means  one  or 
both  of  the  following: 

(1)  Amino  resin;' or 

(2)  Phenolic  resin. 

Amino/ phenolic  resin,  process  unit 
(APPU)  means  a  collection  of  equipment 
assembled  and  connected  by  hardpiping 
or  ductwork  used  to  process  raw 
materials  and  to  manufacture  an  amino/ 
phenolic  resin  as  its  primary  product. 
This  collection  of  equipment  includes 
unit  operations;  process  vents;  storage 
vessels,  as  determined  in  §  63.1400(h); 
and  the  equipment  that  is  subject  to  the 
equipment  leak  provisions  as  specified 
in  §63.1410.  Utilities,  lines  and 
equipment  not  containing  process 
fluids,  and  other  non-process  lines,  such 
as  heating  and  cooling  systems  which 
do  not  combine  their  materials  with 
those  in  the  processes  they  serve,  are 
not  part  of  the  amino/phenolic  resin 
process  unit.  An  amino/phenolic  resin 
process  unit  consists  of  more  than  one 
unit  operation. 

Batch  cycle  means  the  operational 
step  or  steps,  fi-om  start  to  finish,  that 
occur  as  part  of  a  batch  unit  operation. 

Batch  emission  episode  means  a 
discrete  emission  venting  episode 
associated  with  a  single  batch  unit 
operation.  Multiple  batch  emission 
episodes  may  occur  from  a  single  batch 
unit  operation. 

Batch  mode  means  the  discontinuous 
bulk  movement  of  material  through  a 
imit  operation.  Mass,  temperatiue, 
concentration,  and  other  properties  may 
.  vary  with  time.  For  a  unit  operation 
operated  in  a  batch  mode  (i.e.,  batch 
luiit  operation),  the  addition  of  material 
and  withdrawal  of  material  do  not 
typically  occur  simultaneously. 

Batch  process  vent  means  a  process 
vent  from  a  batch  unit  operation  within 
an  affected  soiuce.  Batch  process  vents 
are  either  reactor  batch  process  vents  or 
non-reactor  batch  process  vents. 

Batch  unit  operation  means  a  unit 
operation  operated  in  a  batch  mode. 

Block  means  the  time  period  that 
comprises  a  single  batch  cycle. 

Combustion  device  burner  means  a 
device  designed  to  mix  and  ignite  fuel 
and  air  to  provide  a  flame  to  heat  and 
oxidize  waste  organic  vapors  in  a 
combustion  device. 

Continuous  mode  means  the 
continuous  movement  of  material 
through  a  unit  operation.  Mass, 
temperature,  qoncentration.  and  other 
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properties  typically  approach  steady- 
state  conditions.  For  a  unit  operation 
operated  in  a  continuous  mode  (i.e., 
continuous  unit  operation),  the 
simultaneous  addition  of  raw  material 
and  withdrawal  of  product  i«  typical. 

Continuous  process  vent  means  a 
process  vent  from  a  continuous  imit 
operation  within  an  affected  source. 
Process  vents  that  are  serving  as  control 
devices  are  not  subject  to  additional 
control  requirements. 

Continuous  record  means 
documentation,  either  in  hard  copy  or 
computer  readable  form,  of  data  values 
measmed  at  least  once  every  15  minutes 
and  recorded  at  the  frequency  specified 
in  §  63.1416(c)  or  (h). 

Continuous  recorder  means  a  data 
recording  device  that  either  records  an 
instantaneous  data  value  at  least  once 
every  15  minutes  or  records  1  hour  or 
more  frequent  block  average  values. 

Continuous  unit  operation  means  a 
unit  operation  operated  in  a  continuous 
mode. 

Control  device  means  any  combustion 
device,  recovery  device,  or  recaptiu'e 
device.  Such  equipment  includes,  but  is 
not  limited  to,  absorbers,  carbon 
adsorbers,  condensers,  incinerators, 
flares,  boilers,  and  process  heaters.  For 
continuous  process  vents,  recaptiu'e 
devices  are  considered  control  devices 
but  recovery  devices  are  not  considered 
control  devices.  Condensers  operating 
as  process  condensers  are  not 
considered  control  devices.  For  a 
condenser  that  sometimes  operates  as  a 
process  condenser  to  be  considered  a 
control  device,  it  shall  not  be  operating 
as  a  process  condenser  for  a  given  batch 
emission  episode,  and  it  shall  recycle  of 
the  recovered  material  within  the 
process; 

Control  technology  means  any  process 
modification  or  use  of  equipment  that 
reduces  organic  HAP  emissions. 
Examples  include,  but  are  not  limited 
to,  product  reformulation  to  reduce 
solvent  content  and/or  use,  batch  cycle 
time  reduction  to  reduce  the  duration  of 
emissions,  reduction  of  nitrogen  piuge 
rate,  and  the  lowering  of  process 
condenser  coolant  temperatiues. 

Controlled  organic  HAP  emissions 
means  the  quantity  of  organic  HAP 
discharged  to  the  atmosphere  from  a 
control  device. 

Emission  point  means  an  individual 
continuous  process  vent,  batch  process 
vent,  aggregate  batch  vent  stream, 
storage  vessel,  equipment  leak,  or  heat 
exchange  system. 

Equipment  means  ,  for  the  purposes 
of  the  provisions  in  §63.1410,  each 
pump,  compressor,  agitator,  pressure 
relief  device,  sampling  connection 
system,  open-ended  valve  or  line,  valve, 


connector,  and  instrumentation  system 
in  organic  HAP  service;  and  any  control 
devices  or  systems  required  by 
§63.1410.  For  purposes  of  this  subpart, 
surge  control  vessels  and  bottom 
receivers  are  not  equipment  for 
purposes  of  regulating  equipment  leak 
emissions.  Surge  control  vessels  and 
bottoms  receivers  are  regulated  as  non- 
reactor  batch  process  vents  for  the 
purposes  of  this  subpart. 

Equipment  leak  means  emissions  of 
organic  HAP  from  a  pump,  compressor, 
agitator,  pressure  relief  device,  sampling 
connection  system,  open-ended  valve  or 
line,  valve,  or  instrumentation  system 
that  either  contains  or  contacts  a  fluid 
(liquid  or  gas)  that  is  at  least  5  percent 
by  weight  of  total  organic  HAP. 

Existing  process  unit  means  any 
process  unit  that  is  not  a  new  process 
unit. 

Flexible  operations  process  unit 
means  a  process  unit  that  periodically 
manufactures  different  chemical 
products,  polymers,  or  resins  by 
alternating  raw  materials  or  operating 
conditions.  These  imits  are  also  referred 
to  as  campaign  plants  or  blocked 
operations. 

Heat  exchange  system  means  any 
cooling  tower  system  or  once-through 
cooling  water  system  (e.g.,  river  or  pond 
water)  designed  and  intended  to  operate 
to  not  allow  contact  between  the  cooling 
medium  and  process  fluid  or  gases  (i.e., 
a  noncontact  system).  A  heat  exchange 
system  may  include  more  than  one  heat 
exchanger  and  may  include 
recirculating  or  once-through  cooling 
systems. 

Highest-HAP  recipe  for  a  product 
means  the  recipe  of  the  product  with  the 
highest  total  mass  of  organic  HAP 
charged  to  the  reactor  during  the 
production  of  a  single  batch  of  product. 

Initial  start-up  means  the  first  time  a 
new  or  reconstructed  affected  source 
begins  production,  or,  for  equipment 
added  or  changed,  the  first  time  the 
equipment  is  put  into  operation.  Initial 
startrup  does  not  include  operation 
solely  for  testing  equipment.  Initial 
start-up  does  not  include  subsequent 
start-ups  of  an  affected  source  or  portion 
thereof  following  malfunctions  or 
shutdowns,  or  following  changes  in 
product  for  flexible  operation  process 
units,  or  following  recharging  of 
equipment  in  batch  operation.  Further, 
for  purposes  of  §§  63.1401  and  63.1410, 
initial  start-up  does  not  include 
subsequent  start-ups  of  affected  sources 
or  portions  thereof  following 
malfunctions  or  process  unit 
shutdowns. 

Inprocess  recycling  means  a  recycling 
operation  in  which  recovered  material  is 
used  by  a  unit  operation  within  the 


same  affected  source.  It  is  not  necessary 
for  recovered  material  to  be  used  by  the 
unit  operation  from  which  they  were 
recovered.  "^ 

Maintenance  wasfewafer  means 
wastewater  generated  by  the  draining  of 
process  fluid  from  components  in  the 
APPU  into  an  individual  drain  system 
prior  to  or  during  maintenance 
activities.  Maintenance  wastewater  can 
be  generated  during  planned  and 
unplanned  shutdowns  and  during 
periods  not  associated  with  a  shutdown. 
Examples  of  activities  that  can  generate 
maintenance  wastewaters  include 
descaling  of  heat  exchanger  tubing 
bundles,  cleaning  of  distillation  column 
traps,  draining  of  low  legs  and  high 
point  bleeds,  draining  of  pumps  into  an 
individual  drain  system,  and  draining  of 
portions  of  the  APPU  for  repair.  The 
generation  of  wastewater  from  the 
routine  rinsing  or  washing  of  equipment 
in  batch  operation  between  batches  is 
not  maintenance  wastewater  for  the 
purposes  of  this  subpart. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment  or  process 
equipment,  or  failure  of  a  process  to 
operate  in  a  normal  or  usual  manner,  or 
opening  of  a  safety  device.  Failures  that 
are  caused  in  part  by  poor  maintenance 
or  careless  operation  are  not 
malfunctions. 

Maximum  representative  operating 
conditions  means,  for  purposes  of 
testing  or  measurements  required  by 
§  63.1413,  those  conditions  which 
reflect  the  highest  organic  HAP 
emissions  reasonably  expected  to  be 
vented  to  the  control  device  or  emitted 
to  the  atmosphere.  For  affected  sources 
that  produce  the  same  product(s)  using 
multiple  recipes,  the  production  of  the 
highest-HAP  recipe  is  reflective  of 
maximum  representative  operating 
conditions. 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
by  the  total  organic  HAP  in  the  stored 
liquid  at  the  temperature  equal  to  the 
highest  calendar-month  average  of  the 
liquid  storage  temperature  for  liquids 
stored  above  or  below  the  ambient 
temperature,  or  at  the  local  maximum 
monthly  average  temperature  as 
reported  by  the  National  Weather 
Service  for  liquids  stored  at  the  ambient 
temperature,  as  determined: 

(1)  In  accordance  with  methods 
described  in  American  Petroleum 
Institute  Publication  2517,  Evaporative 
Loss  From  External  Floating-Roof  Tanks 
(incorporated  by  reference  as  specified 
in  §63.14);  or 

(2)  As  obtained  from  standard 
reference  texts;  or 
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deterniined  by  the  American 

and  Materials 
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phenol  substitute.  Substitutes  for 
formaldehyde  are  exclusively  aldehydes 
and  include  acetaldehyde  or 
furfuraldehyde.  Substitutes  for  phenol 
include  other  phenolic  starting 
compounds  such  as  cresols,  xylenols,  p- 
tert-butylphenol,  p-phenylphenol, 
nonylphenol,  and  resorcinols. 

Process  condenser  means  a  condenser 
functioning  so  as  to  recover  material  as 
an  integral  part  of  a  unit  operation(s).  A 
process  condenser  shall  support  a 
vapor-to-liquid  phase  change  for  periods 
of  equipment  operation  that  are  at  or 
above  the  boiling  or  bubble  point  of 
substance(s)  at  the  liquid  surface. 
Examples  of  process  condensers  include 
distillation  condensers,  reflux 
condensers,  and  condensers  used  in 
stripping  or  flashing  operations.  In  a 
series  of  condensers,  all  condensers  up 
to  and  including  the  first  condenser 
with  an  exit  gas  temperature  below  the 
boiling  or  bubble  point  of  the 
substance{s)  at  the  liquid  surface  are 
considered  to  be  process  condensers. 
All  condensers  in  line  prior  to  a  vacuum 
source  are  considered  process 
condensers  when  the  vacuum  source  is 
being  operated.  A  condenser  may  be  a 
process  condenser  for  some  batch 
emission  episodes  and,  when  meeting 
certain  conditions,  may  be  a  control 
device  for  other  batch  emission 
episodes. 

Process  unit  means  a  collection  of 
equipment  assembled  and  connected  by 
hardpiping  or  ductwork  used  to  process 
raw  materials  and  to  manufacture  a 
product. 

Process  vent  means  a  gaseous 
emission  stream  from  a  unit  operation 
where  the  gaseous  emission  stream  is 
discharged  to  the  atmosphere  either 
directly  or  after  passing  through  one  or 
more  control,  recovery,  or  recapture 
devices.  Unit  operations  that  may  have 
process  vents  are  condensers, 
distillation  units,  reactors,  or  other  unit 
operations  within  the  APPU.  Emission 
streams  that  are  undiluted  and 
uncontrolled  containing  less  than  50 
parts  per  million  volume  (ppmv) 
organic  HAP,  as  determined  through 
process  knowledge  that  no  organic  HAP 
are  present  in  the  emission  stream  or 
using  an  engineering  assessment  as 
discussed  in  §63. 1414(d)(6);  test  data 
using  the  test  methods  specified  in 
§  63.1414(a);  or  any  other  test  method 
that  has  been  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part  are  not  considered  process 
vents.  Process  vents  exclude  relief  valve 
discharges,  gaseous  streams  routed  to  a 
fuel  gas  system(s),  and  leaks  from 
equipment  regulated  under  §  63.1410. 
Process  vents  that  are  serving  as  control 


devices  are  not  subject  to  additional 
control  requirements. 

Product  means  a  resin,  produced 
using  the  same  monomers  and  var>'ing 
in  additives  (e.g.,  initiators,  terminators, 
etc.),  catalysts,  or  in  the  relative 
proportions  of  monomers,  that  is 
manufactured  by  a  process  unit.  With 
respect  to  resins,  more  than  one  recipe 
may  be  used  to  produce  the  same 
product.  Product  also  means  a  chemical 
that  is  not  a  resin  that  is  manufactured 
by  a  process  unit.  By-products,  isolated 
intermediates,  impurities,  wastes,  and 
trace  contaminants  are  not  considered 
products. 

Reactor  batch  process  vent  means  a 
batch  process  vent  originating  from  a 
reactor. 

Recapture  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals, 
but  not  normally  for  use,  reuse,  or  sale. 
For  example,  a  recapture  device  may 
recover  chemicals  primarily  for 
disposal.  Recapture  devices  include,  but 
are  not  limited  to,  absorbers,  carbon 
adsorbers,  and  condensers. 

Recipe  means  a  specific  composition 
from  among  the  range  of  possible 
compositions  that  may  occur  within  a 
product,  as  defined  in  this  section.  A 
recipe  is  determined  by  the  proportions 
of  monomers  and,  if  present,  other 
reactants  and  additives  that  are  used  to 
make  the  recipe.  For  example,  a 
methylated  amino  resin  and  a  non- 
methylated  amino  resin  are  both 
different  recipes  of  the  same  product, 
amino  resin. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  use,  reuse,  fuel 
value  (i.e.,  net  heating  value);  or  for  sale 
for  use,  reuse,  or  fuel  value  (i.e.,  net 
heating  value).  Examples  of  equipment 
that  may  be  recovery  devices  include 
absorbers,  carbon  adsorbers,  condensers, 
oil-water  separators  or  organic-water 
separators,  or  organic  removal  devices 
such  as  decanters,  strippers,  or  thin-film 
evaporation  units.  For  the  purposes  of 
the  monitoring,  recordkeeping,  or 
reporting  requirements  of  this  subpart, 
recapture  devices  are  considered 
recovery  devices. 

Safety  device  means  a  closure  device 
such  as  a  pressure  relief  valve,  frangible 
disc,  fusible  plug,  or  any  other  type  of 
device  which  functions  exclusively  to 
prevent  physical  damage  or  permanent 
deformation  to  a  unit  or  its  air  emission 
control  equipment  by  venting  gases  or 
vapors  directly  to  the  atmosphere 
during  unsafe  conditions  resulting  from 
an  unplanned,  accidental,  or  emergency 
event.  For  the  purposes  of  this  subpart, 
a  safety  device  is  not  used  for  routine 
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venting  of  gases  or  vapors  from  the 
vapor  headspace  underneath  a  cover 
such  as  during  filling  of  the  unit  or  to 
adjust  the  pressure  in  this  vapor 
headspace  in  response  to  normal  daily 
diurnal  ambient  temperature 
fluctuations.  A  safety  device  is  designed 
to  remain  in  a  closed  position  during 
normal  operations  and  open  only  when 
the  internal  pressure,  or  another 
relevant  parameter,  exceeds  the  device 
threshold  setting  applicable  to  the  air 
emission  corra-ol  equipment  as 
determined  by  the  owner  or  operator 
based  on  manufacturer 
recommendations,  applicable 
regulations,  fire  protection  and 
prevention  codes,  standard  engineering 
codes  and  practices,  or  other 
requirements  for  the  safe  handling  of 
flammable,  combustible,  explosive, 
reactive,  or  hazardous  materials. 

Shutdown  means  for  piu-poses 
including,  but  not  limited  to,  periodic 
maintenance,  replacement  of 
equipment,  or  repair,  the  cessation  of 
operation  of  an  affected  soiu-ce,  an 
APPU(s)  within  an  affected  soiut:e,  or 
equipment  required  or  used  to  comply 
with  this  subpart,  or  the  emptying  or 
degassing  of  a  storage  vessel.  For 
purposes  of  the  batch  process  vent 
provisions  in  §§  63.1406  through 
63.1408,  the  cessation  of  equipment  in 
batch  operations  is  not  a  shutdown, 
luiless  the  equipment  undergoes 
maintenance,  is  replaced,  or  is  repaired. 

Solvent-based  resin  means  an  amino/ 
phenolic  resin  that  consumes  a  solvent 
(i.e.,  methanol,  xylene)  as  a  reactant  in 
the  resin  producing  reaction.  The  use  of 
a  solvent  as  a  carrier  (i.e.,  adding 
methanol  to  the  product/water  solution 
after  the  reaction  is  complete)  does  not 
meet  this  definition. 

Start-up  means  the  setting  into 
operation  of  an  affected  source,  an 
APPU(s)  within  an  affected  soiuce,  a 
unit  operation  within  an  affected 
source,  or  equipment  required  or  used 
to  comply  with  this  subpart,  or  a  storage 
vessel  after  emptying  and  degassing.  For 
both  continuous  and  batch  unit 
operations,  start-up  includes  initial 
start-up  and  operation  solely  for  testing 
equipment.  For  both  continuous  and 
batch  unit  operations,  start-up  does  not 
include  the  recharging  of  equipment  in 
batch  operation.  For  continuous  unit 
operations,  start-up  includes 
transitional  conditions  due  to  changes 
in  product  for  flexible  operation  process 
units.  For  batch  unit  operations,  start-up 
does  not  include  transitional  conditions 
due  to  changes  in  product  for  flexible 
operation  process  units. 

Steady-state  conditions  means  that  all 
variables  (temperatures,  pressures, 
volumes,  flow  rates,  etc.)  in  a  process  do 


not  vary  significantly  with  time;  minor 
fluctuations  about  constant  mean  values 
may  occur. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  one  or  more  organic  HAP. 
Storage  vessels  do  not  include: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  with  capacities  smaller 
than  38  cubic  meters; 

(4)  Vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only; 

(5)  Wastewater  storage  tanks; 

(6)  Surge  control  vessels  or  bottoms 
receivers;  and 

(7)  Vessels  and  equipment  storing 
and/or  handling  amino/phenolic  resin. 

Supplemental  combustion  air  means 
the  air  that  is  added  to  a  vent  stream 
after  the  vent  stream  leaves  the  unit 
operation.  Air  that  is  part  of  the  vent 
stream  as  a  result  of  the  nature  of  the 
unit  operation  is  not  considered 
supplemental  combustion  air.  Air 
required  to  operate  combustion  device 
bumer(s)  is  not  considered 
supplemental  combustion  air. 

Uncontrolled  organic  HAP  emissions 
means  the  organic  HAP  emitted  from  a 
unit  operation  prior  to  introduction  of 
the  emission  stream  into  a  control 
device.  Uncontrolled  HAP  emissions  are 
determined  after  any  condenser  that  is 
operating  as  a  process  condenser.  If  an 
emission  stream  is  not  routed  to  a 
control  device,  uncontrolled  organic 
HAP  emissions  are  those  organic  HAP 
emissions  released  to  the  atmosphere. 

Vent  stream,  as  used  in  reference  to 
batch  process  vents,  aggregate  batch 
vent  streams,  continuous  process  vents, 
and  storage  vessels,  means  the 
emissions  from  that  emission  point. 

Waste  management  unit  means  the 
equipment,  structure(s),  and/or 
device(s)  used  to  convey,  store,  treat,  or 
dispose  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  imits  include:  wastewater 
tanks,  surface  impoundments, 
individual  drain  systems,  and  biological 
wastewater  treatment  units.  Examples  of 
equipment  that  may  be  waste 
management  imits  include  containers, 
air  flotation  units,  oil-water  separators 
or  organic-water  separators,  or  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
If  such  equipment  is  used  for  recovery, 
then  it  is  part  of  an  APPU  and  is  not  a 
waste  management  unit. 


Wastewater  is  either  a  process 
wastewater  or  maintenance  wastewater 
and  meape  water  that: 

(1)  Contains  either: 

(i)  An  annual  average  concentration  of 
organic  HAP,  as  indicated  on  Table  2  of 
this  subpart,  of  at  least  5  parts  per 
million  by  weight  and  has  an  annual 
average  flow  rate  of  0.02  liter  per  minute 
or  greater;  or 

(ii)  An  annual  average  concentration 
of  organic  HAP,  as  indicated  on  Table 
2  of  this  subpart,  of  at  least  10,000  parts 
per  million  by  weight  at  any  flow  rate. 

(2)  Is  discarded  from  an  APPU  that  is 
part  of  an  affected  source. 

(3)  Does  not  include: 

(i)  Stormwater  from  segregated 
sewers; 

(ii)  Water  from  fire-fighting  and 
deluge  systems  in  segregated  sewers; 

(iii)  Spills; 

(iv)  Water  from  safety  showers; 

(v)  Water  from  testing  of  deluge 
systems;  and 

(vi)  Water  from  testing  of  firefighting 
systems. 

Wastewater  stream  means  a  stream 
that  contains  wastewater  as  defined  in 
this  section. 

§63.1403    Emission  standards. 

(a)  Provisions  of  this  subpart.  Except 
as  allowed  under  paragraph  (b)  of  this 
section,  the  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
provisions  of  §§63.1404  through 
63.1410,  as  appropriate.  When 
emissions  are  vented  to  a  control  device 
or  control  technology  as  part  of 
complying  witli  this  subpart,  emissions 
shall  be  vented  through  a  closed  vent 
system  meeting  the  requirements  of  40 
CFR  part  63,  subpart  SS  (national 
emission  standards  for  closed  vent 
systems,  control  devices,  recovery 
devices). 

(b)  Combined  emission  streams.  When 
emissions  of  different  kinds  (e.g., 
emissions  from  continuous  process 
vents,  storage  vessels,  etc.)  are 
combined  at  a  new  affected  source,  and 
at  least  one  of  the  emission  streams 
would  be  required  by  this  subpart  to 
apply  controls  in  the  absence  of 
combination  with  other  emission 
streams,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraph  (b)(1)  or  (2)  of  this  section,  as 
appropriate. 

(1)  For  any  combined  vent  stream  that 
includes  one  or  more  aggregate  batch 
vent  streams,  comply  with  the 
provisions  for  aggregate  batch  vent 
streams. 

(2)  For  any  combined  vent  stream  that 
does  not  include  one  or  more  aggregate 
batch  vent  streams: 

(i)  Reactor  batch  process  vents  and 
non-reactor  batch  process  vents  shall 
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comply  with  ths  provisions  for  reactor 
batch  process  v  3nts  and  non-reactor 
batch  process  v  jnts,  as  appropriate. 

(ii)  The  rema  ning  emissions  (i.e., 
storage  vessel  and/or  continuous 
process  vent  en  lissions)  included  in  the 
combined  vent  stream  shall  comply  the 
provisions  for  s  torage  vessels  when 
storage  vessel  e  nissions  are  included 
and  shall  comp  y  with  the  provisions 
for  continuous  process  vents  in  the 
absence  of  ston  ge  vessel  emissions  [i.e., 
when  only  coni  inuous  process  vents  are 
included). 

(c)  Complian  :e  for  flexible  operations 
process  units.  \  /ith  the  exceptions 
specified  in  pai  agraphs  (c)(1)  and  (2)  of 
this  section,  owners  or  operators  of 
APPUs  that  are  flexible  operations 
process  units  skall  comply  with  the 
provisions  of  tnis  subpart  at  all  times, 
regardless  of  the  product  being 
manufactured.  Dnce  it  has  been 
determined  tha ;  an  emission  point 
requires  contro  during  manufacture  of 
amino/phenolii :  resins,  that  emission 
point  shall  be  c  ontrolled  at  all  times 
regardless  of  th  s  product  being 
manufactured. 

(1)  When  a  fl  ;xible  operations  process 
unit  is  manufac  turing  a  product  in 
which  no  orgar  ic  HAP  are  used  or 
manufactured,  the  owner  or  operator  is 
not  required  to  comply  with  the 
provisions  of  tl  is  subpart  or  with  the 
provisions  of  si  ibpart  A  of  this  part 
during  manufai  :ture  of  that  product. 
When  requeste  i  by  the  Administrator, 
the  owner  or  o|  lerator  shall  demonstrate 
that  no  organic  HAP  are  used  or 
manufactured. 

(2)  When  a  fl  Bxible  operations  process 
unit  is  manufa(  ituring  a  product  subject 
to  subpart  GGC  of  this  part,  the  owner 
or  operator  is  ii  ot  required  to  comply 
with  the  provis  ions  of  this  subpart 
during  manufa  :ture  of  that  product  (i.e., 
a  pharmaceutic  al). 

§63.1404    Storage  vessel  provisions. 

(a)  Emissionstandards.  For  each 
storage  vessel  I  ocated  at  a  new  affected 
source  that  has  a  capacity  of  50,000 
gallons  or  grea  er  and  vapor  pressure  of 
2.45  pounds  p(  r  square  inch  absolute 
(psia)  or  greate  r  or  has  a  capacity  of 
90,000  gallons  or  greater  and  vapor 
pressure  of  0.1 5  psia  or  greater,  the 
owner  or  open  tor  shall  comply  with 
either  paragrap  h  (a)  (1)  or  (2)  of  this 
section.  As  an  iltemative  to  complying 
with  paragraph  (a)  of  this  section,  an 
owner  or  operi  tor  may  comply  with 
paragraph  (b)  (  f  this  section. 

(1)  Reduce  e  nissions  of  total  organic 
HAP  by  95  we  ght-percent.  Control  shall 
be  achieved  bj  venting  emissions 
through  a  closi  d  vent  system  to  any 
combination  o "  control  devices  meeting 


the  requirements  of  40  CFR  part  63, 
subpart  SS  (national  emission  standards 
for  closed  vent  systems,  control  devices, 
recovery  devices).  When  compljdng 
with  the  requirements  of  40  CFR  part 
63,  subpart  SS,  the  following  apply  for 
purposes  of  this  subpart: 

(ij  Design  evaluations  are  allowed  for 
control  devices  that  control  emission 
points  with  total  emissions  less  than  10 
tons  of  organic  HAP  per  year  before 
control  (i.e.,  small  control  devices). 

(ii)  When  40  CFR  part  63,  subpart  SS 
refers  to  specific  test  methods  for  the 
measurement  of  organic  HAP 
concentration,  the  test  methods 
presented  in  §  63.1414(a)  shall  be  used. 

(iii)  The  option  to  measvue  TOC 
instead  of  organic  HAP.  as  a  basis  for 
demonstrating  compliance,  is  not 
allowed. 

(iv)  Excused  excursions  are  not 
allowed. 

(v)  The  provisions  in  §  63.1403(b), 
rather  than  the  provisions  in  §  63.982(f), 
are  to  be  followed  for  combined  vent 
streams. 

(vi)  When  a  scrubber  is  used  as  a 
control  device,  the  owner  or  operator 
shall  follow  the  guidance  provided  in 
this  subpart  for  design  evaluations  or 
performance  tests,  as  appropriate,  and 
for  monitoring,  recordkeeping,  and 
reporting. 

(vii)  When  there  are  conflicts  between 
the  due  dates  for  reports  presented  in  40 
CFR  part  63,  subpart  SS  and  this 
subpart,  reports  shall  be  submitted 
according  to  the  due  dates  presented  in 
this  subpart. 

(viii)  When  there  are  conflicts 
between  the  recordkeeping  and 
reporting  requirements  presented  in  40 
CFR  part  63,  subpart  SS  and  this 
subpart,  the  owner  or  operator  shall 
either  follow  both  sets  of  requirements 
(  i.e.,  follow  the  requirements  in  40  CFR 
part  63,  subpart  SS  for  emission  points 
covered  by  40  CFR  part  63,  subpart  SS 
and  follow  the  requirements  of  this 
subpart  for  emission  points  covered  by 
this  subpart)  or  shall  follow  the  set  of 
requirements  they  prefer.  If  an  owner  or 
operator  chooses  to  follow  just  one  set 
of  requirements,  the  owner  or  operator 
shall  identify  which  set  of  requirements 
are  being  followed  and  which  set  of 
requirements  are  being  disregarded  in 
the  appropriate  report. 

(2)  Comply  with  the  requirements  of 
40  CFR  part  63.  subpart  WW  (national 
emission  standards  for  storage  vessels 
(control  level  2)).  When  complying  with 
the  requirements  of  40  CFR  part  63, 
subpart  WW,  the  following  apply  for 
purposes  of  this  subpart: 

(i)  When  there  are  conflicts  between 
the  due  dates  for  reports  presented  in  40 
CFR  part  63,  subpart  WW  and  this 


subpart,  reports  shall  be  submitted 
according  to  the  due  dates  presented  in 
this  subpart. 

(ii)  when  there  are  conflicts  between 
the  recordkeeping  and  reporting 
requirements  presented  in  40  CFR  part 
63,  subpart  WW  and  this  subpart,  the 
owner  or  operator  shall  either  follow 
both  sets  of  requirements  (i.e.,  follow 
the  requirements  in  40  CFR  part  63, 
subpart  WW  for  emission  points 
covered  by  40  CFR  part  63,  subpart  WW 
and  follow  the  requirements  of  this 
subpart  for  emission  points  covered  by 
this  subpart)  or  shall  follow  the  set  of 
requirements  they  prefer.  If  an  owner  or 
operator  chooses  to  follow  just  one  set 
of  requirements,  the  owner  or  operator 
shall  identify  which  set  of  requirements 
are  being  followed  and  which  set  of 
requirements  are  being  disregarded  in 
the  appropriate  report. 

(b)  Alternative  standard.  Vent  all 
organic  HAP  emissions  from  a  storage 
vessel  meeting  either  of  the  capacity  and 
vapor  pressure  criteria  specified  in 
paragraph  (a)  of  this  section  to  a 
combustion  control  device  achieving  an 
outlet  organic  HAP  concentration  of  20 
ppmv  or  less  or  to  a  non-combustion 
control  device  achieving  an  outlet 
organic  HAP  concentration  of  50  ppmv 
or  less.  Any  storage  vessels  that  are  not 
vented  to  a  control  device  meeting  these 
conditions  shall  be  controlled  in 
accordance  with  the  provisions  of 
peuagraph  (a)(1)  or  (2)  of  this  section. 

§  63.1 405    Continuous  process  vent 
provisions. 

{a)  Emission  standards.  For  each 
continuous  process  vent  located  at  a 
new  affected  soiurce  with  a  Total 
Resource  Effectiveness  (TRE)  index 
value,  as  determined  following  the 
procedures  specified  in  §63.1412(j).  less 
than  or  equal  to  1.2,  the  owner  or 
operator  shall  comply  with  either 
paragraph  (a)(1)  or  (2)  of  this  section.  As 
an  alternative  to  complying  with 
paragraph  (a)  of  this  section,  an  owner 
or  operator  may  comply  with  paragraph 
(b)  of  this  section. 

(1)  Vent  all  emissions  of  organic  HAP 
to  a  flare. 

(2)  Reduce  emissions  of  total  organic 
HAP  by  85  weight-percent  or  to  a 
concentration  of  20  ppmv  when  using  a 
combustion  control  device  or  to  a 
concentration  of  50  ppmv  when  using  a 
non-combustion  control  device, 
whichever  is  less  stringent.  Control 
shall  be  achieved  by  venting  emissions 
through  a  closed  vent  system  to  any 
combination  of  control  devices  meeting 
the  requirements  of  40  CFR  part  63, 
subpart  SS  (national  emission  standards 
for  closed  vent  systems,  control  devices, 
recovery  devices).  When  complying 
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with  the  requirements  of  40  CFR  part 
63,  subpart  SS,  the  following  apply  for 
purposes  of  this  subpart: 

(i)  Design  evaluations  are  allowed  for 
control  devices  that  control  emission 
points  with  total  emissions  less  than  10 
tons  of  organic  HAP  per  year  before 
control  [i.e..  small  control  devices). 

(ii)  When  40  CFR  part  63,  subpart  SS 
refers  to  specific  test  methods  for  the 
measurement  of  organic  HAP 
concentration,  the  test  methods 
presented  in  §  63.1414(a)  shall  be  used. 

(iii)  The  option  to  measure  TOC 
instead  of  organic  HAP,  as  a  basis  for 
demonstrating  compliance,  is  not 
allowed. 

(iv)  Excused  excursions  are  not 
allowed. 

(v)  The  provisions  in  §  63.1403(b), 
rather  than  the  provisions  in  §  63.982(f), 
are  to  be  followed  for  combined  vent 
streams. 

(vi)  When  a  scrubber  is  used  as  a 
control  device,  the  owner  or  operator 
shall  follow  the  guidance  provided  in 
this  subpart  for  design  evaluations  or 
performance  tests,  as  appropriate,  and 
for  monitoring,  recordkeeping,  and 
reporting. 

(vii)  When  there  are  conflicts  between 
the  due  dates  for  reports  presented  in  40 
CFR  part  63,  subpart  SS  and  this 
subpart,  reports  shall  be  submitted 
according  to  the  due  dates  presented  in 
this  subpart. 

(viii)  When  there  are  conflicts 
between  the  recordkeeping  and 
reporting  requirements  presented  in  40 
CFR  part  63,  subpart  SS  and  this 
subpart,  the  owner  or  operator  shall 
either  follow  both  sets  of  requirements 
(i.e.,  follow  the  requirements  in  40  CFR 
part  63,  subpart  SS  for  emission  points 
covered  by  40  CFR  part  63,  subpart  SS 
and  follow  the  requirements  of  this 
subpart  for  emission  points  covered  by 
this  subpart)  or  shall  follow  the  set  of 
requirements  they  prefer.  If  an  owner  or 
operator  chooses  to  follow  just  one  set 
of  requirements,  the  owner  or  operator 
shall  identify  which  set  of  requirements 
are  being  followed  and  which  set  of 
requirements  are  being  disregarded  in 
the  appropriate  report. 

(b)  Alternative  standard.  Vent  all 
organic  HAP  emissions  from  a 
continuous  process  vent  meeting  the 
TRE  value  specified  in  paragraph  (a)  of 
this  section  to  a  combustion  control 
device  achieving  an  outlet  organic  HAP 
concentration  of  20  ppmv  or  less  or  to 
a  non-combustion  control  device 
achieving  an  outlet  organic  HAP 
concentration  of  50  ppmv  or  less.  Any 
continuous  process  vents  that  are  not 
vented  to  a  control  device  meeting  these 
conditions  shall  be  controlled  in 


accordance  with  the  provisions  of 
paragraphs  (a)(1)  or  (2)  of  this  section. 

$  63.1 406    Reactor  batch  procass  vent 
provisions. 

(a)  Emission  standards.  Owners  or 
operators  of  reactor  batch  process  vents 
located  at  new  or  existing  affected 
sources  shall  comply  with  paragraph 
(aMl)  or  (2)  of  this  section,  as 
appropriate.  As  an  alternative  to 
complying  with  paragraph  (a)  of  this     . 
section,  an  owner  or  operator  may 
comply  with  paragraph  (b)  of  this 
section. 

(1)  The  owner  or  operator  of  a  reactor 
batch  process  vent  located  at  a  new 
affected  source  shall  control  organic 
HAP  emissions  by  complying  with 
either  paragraph  (a)(l)(i),  (ii),  or  (iii)  of 
this  section. 

(i)  Vent  all  emissions  of  organic  HAP 
to  a  flare. 

(ii)  Reduce  organic  HAP  emissions  for 
the  batch  cycle  by  95  weight  percent 
using  a  control  device  or  control 
technology. 

(iii)  Reduce  organic  HAP  emissions 
from  the  collection  of  all  reactor  batch 
process  vents  within  the  affected  source, 
as  a  whole,  to  0.0045  kilogram  of 
organic  HAP  per  megagram  of  product 
or  less  for  solvent-based  resin 
production,  or  to  0.0004  kilogram  of 
organic  HAP  per  megagram  of  product 
or  less  for  non-solvent-based  resin 
production. 

(2)  The  owner  or  operator  of  a  reactor 
batch  process  vent  located  at  an  existing 
affected  source  shall  control  organic 
HAP  emissions  by  complying  with 
either  paragraph  (a)(2)(i),  (ii),  or  (iii)  of 
this  section. 

(i)  Vent  all  emissions  of  organic  HAP 
to  a  flare. 

(ii)  Reduce  organic  HAP  emissions  for 
the  batch  cycle  by  83  weight  percent 
using  a  control  device  or  control 
technology. 

(iii)  Reduce  organic  HAP  emissions 
from  the  collection  of  all  reactor  batch 
process  vents  within  the  affected  soiu^e, 
as  a  whole,  to  0.0567  kilogram  of 
organic  HAP  per  megagram  of  product 
or  less  for  solvent-ljased  resin 
production,  or  to  0.0057  kilogram  of 
organic  HAP  per  megagram  of  product 
or  less  for  non-solvent-based  resin 
production. 

(b)  Altemativel standard.  Vent  all 
organic  HAP  emissions  from  a  reactor 
batch  process  vent  to  a  combustion 
control  device  achieving  an  outlet 
organic  HAP  concentration  of  20  ppmv 
or  less  or  to  a  non-combustion  control 
device  achieving  an  outlet  organic  HAP 
concentration  of  50  ppmv  or  less.  Any 
reactor  batch  process  vents  that  are  not 
vented  to  a  control  device  meeting  these 


conditions  shall  be  controlled  in 
accordance  with  the  provisions  of 
paragraph  (a)(l)(ii),  or  paragraph 
(a)(2)(ii)  of  this  section. 

(c)  Use  of  boiler  or  process  heater.  If 
a  boiler  or  process  heater  is  used  to 
comply  with  the  requirements  of 
paragraph  (a)(l)(i)  or  (ii),  or  paragraph 
(a)(2)(i)  or  (ii)  of  this  section,  the  reactor 
batch  process  vent  shall  be  introduced 
into  the  flame  zone  of  such  a  device. 

§63.1407    Non-reactor  ttatch  process  vent 
provisiona. 

(a)  Emission  standards.  (1)  Owners  or 
operators  of  non-reactor  batch  process 
vents  located  at  new  or  existing  affected 
sources  with  0.25  tons  per  year  (0.23 
megagrams  per  year)  of  uncontrolled 
organic  HAP  emissions  or  greater  from 
the  collection  of  non-reactor  batch 
process  vents  within  the  affected  source 
shall  comply  with  the  requirements  in 
paragraph  (a)(2)  or  (3)  of  this  section,  as 
appropriate.  As  an  alternative  to 
complying  with  paragraph  (a)(2)  or  (3) 
of  this  section,  an  owner  or  operator 
may  comply  with  paragraph  (b)  of  this 
section.  Owners  or  operators  shall 
determine  uncontrolled  organic  HAP 
emissions  from  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  as  specified  in  paragraph 
(d)  of  this  section.  If  the  owner  or 
operator  finds  that  uncontrolled  organic 
HAP  emissions  from  the  collection  of 
non-reactor  batch  process  vents  within 
the  affected  source  are  less  than  0.25 
tons  per  year  (0.23  megagrams  per  year), 
non-reactor  batch  process  vents  are  not 
subject  to  the  control  requirements  of 
this  section.  Further,  the  owner  or 
operator  shall,  when  requested  by  the 
Administrator,  demonstrate  that  organic 
HAP  emissions  for  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  are  less  than  0.25  tons 
per  year  (0.23  megagrams  per  year). 

(2)  The  owner  or  operator  of  a  non- 
reactor  batch  process  vent  located  at  a 
new  affected  source  shall: 

(i)  Vent  all  emissions  of  organic  HAP 
to  a  flare;  or 

(ii)  For  the  collection  of  non-reactor 
batch  process  vents  within  the  affected 
source,  reduce  organic  HAP  emissions 
for  the  batch  cycle  by  76  weight  percent 
using  a  control  device  or  control 
technology. 

(3)  The  owner  or  operator  of  a  non- 
reactor  batch  process  vent  located  at  an 
existing  affected  source  shall: 

(i)  Vent  all  emissions  of  organic  HAP 
to  a  flare;  or 

(ii)  For  the  collection  of  non-reactor 
batch  process  vents  within  the  affected 
soiure,  reduce  organic  HAP  emissions 
for  the  batch  cycle  by  62  weight  percent 
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using  a  contrc  1  device  or  control 
technology. 
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control  device,  whichever  is  less 
stringent,  on  a  continuous  basis. 

(2)  The  owner  or  operator  of  an 
aggregate  batch  vent  stream  located  at 
an  existing  affected  source  shall: 

(i)  Vent  all  emissions  of  organic  HAP 
to  a  flare;  or 

(ii)  Reduce  organic  HAP  emissions  by 
83  weight  percent  or  to  a  concentration 
of  20  ppmv  when  using  a  combustion 
control  device  or  to  a  concentration  of 
50  ppmv  when  using  a  non-combustion 
control  device,  whichever  is  less 
stringent,  on  a  continuous  basis. 

(b)  A/(ej7iative  standard.  Comply  with 
either  paragraph  {b)(l)  or  (2)  of  this 
section. 

(1)  Control  device  outlet 
concentration.  Vent  all  organic  HAP 
emissions  from  an  aggregate  batch  vent 
stream  to  a  combustion  control  device 
achieving  an  outlet  organic  HAP 
concentration  of  20  ppmv  or  less  or  to 
a  non-combustion  control  device 
achieving  an  outlet  organic  HAP 
concentration  of  50  ppmv  or  less.  Any 
aggregate  batch  vent  streams  that  are  not 
vented  to  a  control  device  meeting  these 
conditions  shall  be  controlled  in 
accordance  with  the  provisions  of 
paragraphs  (a)(1)  or  (a)(2)  of  this  section. 

(2)  hdass  emission  limit.  Include  the 
emissions  from  all  aggregate  batch  vent 
streams  in  the  compliance 
demonstration  required  for  reactor  batch 
process  vents  complying  with  the  mass 
emission  limits  specified  in 
§63.1406(a)(l)(iii)  and  (a)(2)(iii),  as 
appropriate.  This  compliance  option 
may  only  be  used  when  the  owner  or 
operator  has  elected  to  comply  with  the 
mass  emission  limit  for  reactor  batch 
process  vents. 

§  63.1 409    Heat  exchange  system 
provisions. 

(a)  Unless  one  or  more  of  the 
conditions  specified  in  paragraphs  (a)(1) 
through  (6)  of  this  section  are  met, 
owners  and  operators  of  sources  subject 
to  this  subpart  shall  monitor  each  heat 
exchange  system  used  to  cool  process 
equipment  in  an  affected  source, 
according  to  the  provisions  in  either 
paragraph  (b)  or  (c)  of  this  section. 
Whenever  a  leak  is  detected,  the  owner 
or  operator  shall  comply  with  the 
requirements  in  paragraph  (d)  of  this 
section. 

(1)  The  heat  exchange  system  is 
operated  with  the  minimum  pressure  on 
the  cooling  water  side  at  least  35 
kilopascals  greater  than  the  maximum 
pressure  on  the  process  side. 

(2)  There  is  an  intervening  cooling 
fluid,  containing  less  than  5  percent  by 
weight  of  total  HAP  listed  in  column  A 
of  Table  2  of  this  subpart,  between  the 
process  and  the  cooling  water.  This 


intervening  fluid  serves  to  isolate  the 
cooling  water  from  the  process  fluid, 
and  the  intervening  fluid  is  not  sent 
through  a  cooling  tower  or  discharged. 
For  purposes  of  this  section,  discharge 
does  not  include  emptying  for 
maintenance  purposes. 

(3)  The  once-through  heat  exchange 
system  is  subject  to  a  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  with  an  allowable  discharge 
limit  of  1  part  per  million  or  less  above 
influent  concentration  or  10  percent  or 
less  above  influent  concentration, 
whichever  is  greater. 

(4)  The  once-through  heat  exchange 
system  is  subject  to  an  NPDES  permit 
that: 

(i)  Requires  monitoring  of  a 
parameter(s)  or  condition(s)  to  detect  a 
leak  of  process  fluids  into  cooling  water; 

(ii)  Specifies  or  includes  the  normal 
range  of  the  parameter  or  condition; 

(iii)  Requires  monitoring  for  the 
parameters  selected  as  leak  indicators 
no  less  frequently  than  monthly  for  the 
first  6  months  and  quarterly  thereafter; 
and 

(iv)  Requires  the  owner  or  operator  to 
report  and  correct  leaks  to  the  cooling 
water  when  the  parameter  or  condition 
exceeds  the  normal  range. 

(5)  The  recirculating  heat  exchange 
system  is  used  to  cool  process  fluids 
that  contain  less  than  5  percent  by 
weight  of  total  HAP  listed  in  column  A 
of  Table  2  of  this  subpart. 

(6)  The  once-through  heat  exchange 
system  is  used  to  cool  process  fluids 
that  contain  less  than  5  percent  by 
weight  of  total  HAP  hsted  in  column  B 
of  Table  2  of  this  subpart. 

(b)  The  owner  or  operator  who  elects 
to  comply  with  the  requirements  of 
paragraph  (a)  of  this  section  by 
monitoring  the  cooling  water  for  the 
presence  of  one  or  more  organic  HAP  or 
other  representative  substances  whose 
presence  in  cooling  water  indicate  a 
leak  shall  comply  with  the  requirements 
specified  in  paragraphs  (b)(1)  through 
(6)  of  this  section.  The  cooling  water 
shall  be  monitored  for  total  HAP.  total 
volatile  organic  compounds,  total 
organic  carbon,  one  or  more  speciated 
HAP  compounds,  or  other 
representative  substances  that  would 
indicate  the  presence  of  a  leak  in  the 
heat  exchange  system. 

(1)  The  cooling  water  shall  be 
monitored  monthly  for  the  first  6 
months  and  quarterly  thereafter  to 
detect  leaks. 

(2)(i)  For  recirculating  heat  exchange 
syst^ems  (cooling  tower  systems),  the 
monitoring  of  speciated  HAP  or  total 
HAP  refers  to  the  HAP  listed  in  column 
A  of  Table  2  of  this  subpart. 
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(ii)  For  once-through  heat  exchange 
systems,  the  monitoring  of  speciated 
HAP  or  total  HAP  refers  to  the  HAP 
listed  in  column  B  of  Table  2  of  this 
subpart. 

(3)  The  concentration  of  the 
monitored  substance(s)  in  the  cooling 
water  shall  be  determined  using  any 
EPA-approved  method  listed  in  part  136 
of  this  chapter,  as  long  as  the  method  is 
sensitive  to  concentrations  as  low  as  10 
parts  per  million  and  the  same  method 
is  used  for  both  entrance  and  exit 
samples.  Alternative  methods  may  be 
used  upon  approval  by  the 
Administrator. 

(4)  The  samples  shall  be  collected 
either  at  the  entrance  and  exit  of  each 
heat  exchange  system  or  at  locations 
where  the  cooling  water  enters  and  exits 
each  heat  exchanger  or  any  combination 
of  heat  exchangers. 

(i)  For  samples  taken  at  the  entrance 
and  exit  of  recirculating  heat  exchange 
systems,  the  entrance  is  the  point  at 
which  the  cooling  water  leaves  the 
cooling  tower  prior  to  being  returned  to 
the  process  equipment,  and  the  exit  is 
the  point  at  which  the  cooling  water  is 
introduced  to  the  cooling  tower  after 
being  used  to  cool  the  process  fluid. 

(ii)  For  samples  taken  at  the  entrance 
and  exit  of  once-through  heat  exchange 
systems,  the  entrance  is  the  point  at 
which  the  cooling  water  enters,  and  the 
exit  is  the  point  at  which  the  cooling  - 
water  exits  the  plant  site  or  chemical     ^ 
manufactiiring  process  units. 

(iii)  For  samples  taken  at  the  entrance 
and  exit  of  each  heat  exchanger  or  any 
combination  of  heat  exchangers,  the 
entrance  is  the  point  at  which  the 
cooling  water  enters  the  individual  heat 
exchanger  or  group  of  heat  exchangers, 
and  the  exit  is  the  point  at  which  the 
cooling  water  exits  the  heat  exchanger 
or  group  of  heat  exchangers. 

(5)  A  minimum  of  three  sets  of 
samples  shall  be  taken  at  each  entrance 
and  exit  as  defined  in  paragraph  (b)(4) 
of  this  section.  The  average  entrance 
and  exit  concentrations  shall  then  be 
calculated.  The  concentration  shall  be 
corrected  for  the  addition  of  any 
makeup  water  or  for  any  evaporative 
losses,  as  applicable. 

(6)  A  leak  is  detected  if  the  exit  mean 
concentration  is  found  to  be  greater  than 
the  entrance  mean  concentration  using 

a  one-sided  statistical  procedure  at  the 
0.05  level  of  significance,  and  the 
amount  by  which  it  is  greater  is  at  least 
1  part  per  million  or  10  percent  of  the 
entrance  mean,  whichever  is  greater. 

(c)  The  owner  or  operator  who  elects 
to  comply  with  the  requirement  of 
paragraph  (a)  of  this  section  by 
monitoring  using  a  surrogate  indicator 
of  heat  exchange  system  leaks  shall 


comply  with  the  requirements  specified 
in  paragraphs  {c)(l)  through  (3)  of  this 
section.  Surrogate  indicators  that  could 
be  used  to  develop  an  acceptable 
monitoring  program  are  ion  specific 
electrode  monitoring,  pH,  conductivity 
or  other  representative  indicators. 

(1)  The  owner  or  operator  shall 
prepare  and  implement  a  monitoring 
plan  that  documents  the  procedures  that 
will  be  used  to  detect  leaks  of  process 
fluids  into  cooling  water.  The  plan  shall 
require  monitoring  of  one  or  more 
surrogate  indicators  or  monitoring  of 
one  or  more  process  parameters  or  other 
conditions  that  indicate  a  leak. 
Monitoring  that  is  aheady  being 
conducted  for  other  purposes  may  be 
used  to  satisfy  the  requirements  of  this 
section.  The  plan  shall  include  the 
information  specified  in  paragraphs 
(c)(l)(i)  and  (ii)  of  this  section. 

(i)  A  description  of  the  parameter  or 
condition  to  be  monitored  and  an 
explanation  of  how  the  selected 
parameter  or  condition  will  reliably 
indicate  the  presence  of  a  leak. 

(ii)  The  parameter  level(s)  or 
conditions(s)  that  constitute  a  leak.  This 
shall  be  documented  by  data  or 
calculations  showing  that  the  selected 
levels  or  conditions  will  reliably 
identify  leaks.  The  monitoring  must  be 
sufficiently  sensitive  to  determine  the 
range  of  parameter  levels  or  conditions 
when  the  system  is  not  leaking.  When 
the  selected  parameter  level  or 
condition  is  outside  that  range,  a  leak  is 
indicated. 

(iii)  The  monitoring  frequency  which 
shall  be  no  less  frequent  than  monthly 
for  the  first  6  months  and  quarterly 
thereafter  to  detect  leaks. 

(iv)  The  records  that  will  be 
maintained  to  document  compliance 
with  the  requirements  of  this  section. 

(2)  If  a  substantial  leak  is  identified  by 
methods  other  than  those  described  in 
the  monitoring  plan  and  the  method(s) 
specified  in  the  plan  could  not  detect 
the  leak,  the  owner  or  operator  shall 
revise  the  plan  and  dociunent  the  basis 
for  the  changes.  The  owner  or  operator 
shall  complete  the  revisions  to  the  plan 
no  later  than  180  days  after  discovery  of 
the  leak. 

(3)  The  owTier  or  operator  shall 
maintain,  at  all  times,  the  monitoring 
plan  that  is  currently  in  use.  The  current 
plan  shall  be  maintained  on-site,  or 
shall  be  accessible  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  If  the  monitoring  plan  is 
superseded,  the  owner  or  operator  shall 
retain  the  most  recent  superseded  plan 
at  least  until  5  years  from  the  date  of  its 
creation.  The  superseded  plan  shall  be 
retained  on-site  (or  accessible  from  a 


central  location  by  computer  or  other 
means  that  provides  access  within  2 
hours  after  a  request)  for  at  least  6 
months  after  its  creation. 

(d)  If  a  leak  is  detected  according  to 
the  criteria  of  paragraph  (b)  or  (c)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  requirements  in 
paragraphs  (d)(1)  and  (2)  of  this  section, 
except  as  provided  in  paragraph  (e)  of 
this  section. 

(1)  The  leak  shall  be  repaired  as  soon 
as  practical  but  not  later  than  45 
calendar  days  after  the  owner  or 
operator  receives  results  of  monitoring 
tests  indicating  a  leak.  The  leak  shall  be 
repaired  unless  the  owner  or  operator 
demonstrates  that  the  results  are  due  to 
a  condition  other  than  a  leak. 

(2)  Once  the  leak  has  been  repaired, 
the  owner  or  operator  shall  confirm  that 
the  heat  exchange  system  has  been 
repaired  within  7  calendar  days  of  the 
repair  or  startup,  whichever  is  later. 

(e)  Delay  of  repair  of  heat  exchange 
systems  for  which  leaks  have  been 
detected  is  allow^  if  the  equipment  is 
isolated  fi-om  the  process.  Delay  of 
repair  is  also  allowed  if  repair  is 
technically  infeasible  without  a 
shutdown  and  any  one  of  the  conditions 
in  paragraph  (e)(1)  or  (2)  of  this  section 
are  met.  All  time  periods  in  paragraphs 
(e)(1)  and  (2)  of  this  section  shall  be 
determined  from  the  date  when  the 
owner  or  operator  determines  that  delay 
of  repair  is  necessary. 

(1)  If  a  shutdown  is  expected  within 
the  next  2  months,  a  special  shutdown 
before  that  planned  shutdown  is  not 
required. 

(2)  If  a  shutdown  is  not  expected 
within  the  next  2  months,  the  owner  or 
operator  may  delay  repair  as  provided 
in  paragraph  (e)(2)(i)  or  (ii)  of  this 
section.  Documentation  of  a  decision  to 
delay  repair  shall  state  the  reasons 
repair  was  delayed  and  shall  specify  a 
schedule  for  completing  the  repair  as 
soon  as  practical. 

(i)  If  a  shutdown  for  repair  would 
cause  greater  emissions  than  the 
potential  emissions  from  delaying 
repair,  the  owner  or  operator  may  delay 
repair  until  the  next  shutdown  of  the 
process  equipment  associated  with  the 
leaking  heat  exchanger.  The  owner  or 
operator  shall  document  the  basis  for 
the  determination  that  a  shutdown  for 
repair  would  cause  greater  emissions 
than  the  emissions  likely  to  result  from 
delaying  repair  as  specified  in 
paragraphs  (e)(2)(i)(A)  and  (B)  of  this 
section. 

(A)  The  owner  or  operator  shall 
calculate  the  potential  emissions  from 
the  leaking  heat  exchanger  by 
multiplying  the  concentration  of  total 
HAP  listed  in  column  A  of  Table  2  of 
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this  subpart  in 


the  cooling  water  from ' 


the  leaking  hea  t  exchanger  by  the 


flowrate  of  the 


-ooling  water  from  the 


leaking  heat  ex  :hanger  by  the  expected 
diu-ation  of  the  delay.  The  owner  or 
operator  may  c  ilculate  potential 
emissions  usin ;  total  organic  carbon 
concentration  i  astead  of  total  HAP 
hsted  in  columfc  A  of  Table  2  of  this 
subpart. 

(B)  The  owni  r  or  operator  shall 
determine  emii  sions  from  purging  and 
depressiuizing  the  equipment  that  will 
result  from  the  [unscheduled  shutdown 
for  the  repair. 

(ii)  If  repair  i  >  delayed  for  reasons 
other  than  thos  b  specified  in  paragraph 
(e){2)(i)  of  this  section,  the  owner  or 
operator  may  d  elay  repair  up  to  a 
maximvun  of  1!  ;0  calendar  days.  The 
owner  shall  de  nonstrate  that  the 
necessary  parts  or  personnel  were  not 
available. 
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for  monitoring,  recordkeeping,  and 
reporting. 

(g)  When  there  are  conflicts  between 
the  due  dates  for  reports  presented  in  40 
CFR  part  63,  subpart  SS  and  this 
subpart,  reports  shall  be  submitted 
according  to  the  due  dates  presented  in 
this  subpart. 

(h)  When  there  are  conflicts  between 
the  recordkeeping  and  reporting 
requirements  presented  in  40  CFR  part 
63,  subpart  SS  and  this  subpart,  the 
owner  or  operator  shall  either  follow 
both  sets  of  requirements  (i.e.,  follow 
the  requirements  in  40  CFR  part  63, 
subpart  SS  for  emission  points  covered 
by  40  CFR  part  63,  subpart  SS  and 
follow  the  requirements  of  this  subpart 
for  emission  points  covered  by  this 
subpart)  or  shall  follow  the  set  of 
requirements  they  prefer.  If  an  owner  or 
operator  chooses  to  follow  just  one  set 
of  requirements,  the  owner  or  operator 
shall  identify  which  set  of  requirements 
are  being  followed  and  which  set  of 
requirements  are  being  disregarded  in 
the  appropriate  report. 

§63.1411    [Reserved] 

§63.1412    Continuous  process  vent 
applicability  assessment  procedures  and 
mettiods. 

(a)  General.  The  provisions  of  this 
section  provide  procedures  and 
methods  for  determining  the 
applicabiUty  of  the  control  requirements 
specified  in  §  63.1405  to  continuous 
process  vents. 

(b)  Sampling  sites.  Sampling  sites 
shall  be  located  as  follows: 

(1)  Sampling  site  location.  The 
sampling  site  for  determining 
volumetric  flow  rate,  regulated  organic 
HAP  concentration,  total  organic  HAP, 
net  heating  value,  and  TRE  index  value, 
shall  be  after  the  final  recovery  device 
(if  any  recovery  devices  are  present)  but 
prior  to  the  inlet  of  any  control  device 
that  is  present  and  prior  to  release  to  the 
atmosphere. 

(2)  Sampling  site  selection  method. 
Method  1  or  1 A  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  site. 
No  traverse  site  selection  method  is 
needed  for  process  vents  smaller  than 
0.33  foot  (0.10  meter)  in  nominal  inside 
diameter. 

(c)  Applicability  assessment 
requirement.  The  organic  HAP 
concentrations,  volumetric  flow  rates, 
heating  vailues,  organic  HAP  emission 
rates,  TRE  index  values,  and 
engineering  assessment  control 
applicability  assessment  requirements 
are  to  be  determined  during  maximum 
representative  operating  conditions  for 
the  process,  except  as  provided  in 


paragraph  (d)  of  this  section,  or  unless 
the  Administrator  specifies  or  approves 
alternate  operating  conditions. 
Operations  during  periods  of  startup, 
shutdown,  and  malfunction  shall  not 
constitute  representative  conditions  for 
the  purpose  of  an  applicability  test. 

(d)  Exceptions.  The  owner  or  operator 
is  not  required  to  conduct  a  test  that 
will  cause  any  of  the  following 
situations: 

(1)  Causing  damage  to  equipment; 

(2)  Necessitating  that  the  owner  or 
operator  make  a  product  that  does  not 
meet  an  existing  specification  for  sale  to 
a  customer;  or 

(3)  Necessitating  that  the  owner  or 
operator  make  a  product  in  excess  of 
demand. 

(e)  Organic  HAP  concentration.  The 
organic  HAP  concentrations,  used  for 
TRE  index  value  calculations  in 
paragraph  (j)  of  this  section,  shall  be 
determined  using  the  procedures 
specified  in  either  §  63.1414(a)  or  by 
using  the  engineering  assessment 
procedures  in  paragraph  (k)  of  this 
section. 

(f)  Volumetric  flow  rate.  The 
voliunetric  flow  rate  shall  be 
determined  using  the  procedvues 
specified  in  §  63.1414(a),  or  by  using  the 
engineering  assessment  procedures  in 
paragraph  (k)  of  this  section. 

(g)  Heating  value.  The  net  heating 
value  shall  be  determined  as  specified 
in  paragraphs  (g)(1)  and  (2)  of  this 
section,  or  by  using  the  engineering 
assessment  procedures  in  paragraph  (k) 
of  this  section. 

(1)  The  net  heating  value  of  the 
continuous  process  vent  shall  be 
calculated  using  Equation  1 : 


Hf  —  lV| 


ID.H, 


Vj=' 


[Eq.  1] 


Where: 

HT=Net  heating  value  of  the  sample, 

megajoules  per  standard  cubic  meter, 
where  the  net  enthalpy  per  mole  of 
process  vent  is  based  on  combustion  at 
25  °C  and  760  millimeters  of  mercury, 
but  the  standard  temperature  for 
determining  the  volume  corresponding 
to  1  mole  is  20  °C,  as  in  the  definition 
of  Qs  (process  vent  volumetric  flow  rate). 

Ki  =  Constant,  1.740x10-^  (parts  per 
million)" '  (gram-mole  per  standard 
cubic  meter)  (megajoules  per 
kilocalorie),  where  standcird  temperature 
for  (gram-mole  per  standard  cubic  meter) 
is  20  °C. 

Dj=Organic  HAP  concentration  on  a  wet  basis 
of  compound  j  in  parts  per  million,  as 
measured  by  procedures  indicated  in 
paragraph  (e)  of  this  .section.  For  process 
vents  that  pass  through  a  final  stream  jet 
and  are  not  condensed,  the  moisture  is 
assumed  to  be  2.3  percent  by  volume. 
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Hj=Net  heat  of  combustion  of  compound  j, 
kilocalorie  per  gram-mole,  based  on 
combustion  at  25  °C  and  760  millimeters 
of  mercury. 

(2)  The  molar  composition  of  the 
process  vent  (Dj)  shall  be  determined 
using  the  methods  specified  in 
paragraphs  (g)(2)(i)  through  (iii)  of  this 
section: 

(i)  The  methods  specified  in 
§  63.1414(a)  to  measiue  the 
concentration  of  each  organic 
compound. 

(ii)  American  Society  for  Testing  and 
Materials  D1946-90  to  measure  the 
concentration  of  carbon  monoxide  and 
hydrogen. 

(iii)  Method  4  of  40  CFR  part  60, 
appendix  A  to  measure  the  moisture 
content  of  the  stack  gas. 

(h)  Organic  HAP  emission  rate.  The 
emission  rate  of  organic  HAP  in  the 
continuous  process  vent,  as  required  by 
the  TRE  index  value  equation  specified 
in  paragraph  (j)  of  this  section,  shall  be 
calculated  using  Equation  2: 


E  =  K- 


f 
n 

\ 

I 

C,Mj 

U=' 

) 

[Eq.2] 


Where: 

E=Emission  rate  of  organic  HAP  in  the 
sample,  kilograms  per  hour. 

K:=Constant.  2.494x10^''  (parts  per 
million)  ~  '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram)  (minutes/ 
hour),  where  standard  temperature  for 
(gram-mole  per  standard  cubic  meter)  is 
20  °C. 

n=Number  of  components  in  the  sample. 

Cj=Organic  HAP  concentration  on  a  dry  basis 
of  organic  compound  j  in  parts  per 
million  as  determined  by  the  methods 
specified  in  paragraph  (e)  of  this  section. 

Mj=Molecular  weight  of  organic  compound  j, 
gram/gram-mole. 

Qs=Continuous  process  vent  flow  rate,  dry 
standard  cubic  meter  per  minute,  at  a 
temperature  of  20  °C. 

(i)  [Reserved] 

(j)  TRE  index  value.  The  owner  or 
operator  shall  calculate  the  TRE  index 
value  of  the  continuous  process  vent 
using  the  equations  and  procedures  in 
this  paragraph,  as  applicable,  and  shall 
maintain  records  specified  in 
§63. 1416(f). 

(1)  TRE  index  value  equation.  The 
equation  for  calculating  the  TRE  index 
value  is  Equation  3: 

TRE  =  I/Ehap*[a  +  B(Qs)  +  C(Ht)]        [Eq.  3] 

Where: 

TRE=TRE  index  value. 

A,  B,  C=Coefficients  presented  in  table  7  of 

this  subpart. 
EHAP=Emission  rate  of  total  organic  HAP, 

kilograms  per  hour,  as  calculated 


according  to  paragraph  (h)  or  (k)  of  this 
section. 

Qs=Continuous  process  vent  volumetric  flow 
rate,  standard  cubic  meters  per  minute, 
at  a  standard  temperature  of  20  °C,  as 
calculated  according  to  paragraph  (f)  or 
(k)  of  this  section. 

HT=Continuous  process  vent  net  heating 
value,  megajoules  per  standard  cubic 
meter,  as  calculated  according  to 
paragraph  (g)  or  (k)  of  this  section. 

(2)  TRE  index  calculation.  The  owner 
or  operator  of  a  continuous  process  vent 
shall  calculate  the  TRE  index  value  by 
using  the  equation  and  appropriate 
coefficients  in  Table  6  of  this  subpart.    . 
The  owner  or  operator  shall  calculate 
the  TRE  index  value  for  each  control 
device  scenario  [i.e.,  flare,  thermal 
incinerator  with  0  percent  recovery, 
thermal  incinerator  with  70  percent 
recovery).  The  lowest  TRE  index  value 
is  to  be  compared  to  the  applicability 
criteria  specified  in  §  63.1405(a). 

(k)  Engineering  assessment.  For 
purposes  of  TRE  index  value 
determinations,  engineering 
assessments  may  be  used  to  determine 
continuous  process  vent  flow  rate,  net 
heating  value,  and  total  organic  HAP 
emission  rate  for  the  representative 
operating  condition  expected  to  yield 
the  lowest  TRE  index  value.  Engineering 
assessments  shall  meet  the  requirements 
of  paragraphs  (k)(l)  through  (4)  of  this 
section. 

(1)  If  the  TRE  index  value  calculated 
using  engineering  assessment  is  greater 
than  4.0,  the  owner  or  operator  is  not 
required  to  perform  the  measurements 
specified  in  paragraphs  (e)  through  (h) 
of  this  section. 

(2)  If  the  TRE  index  value  calculated 
using  engineering  assessment  is  less 
than  or  equal  to  4.0,  the  owner  or 
operator  is  required  either  to  perform 
the  measurements  specified  in 
paragraphs  (e)  through  (h)  of  this  section 
for  control  applicability  assessment  or 
comply  with  the  control  requirements 
specified  in  §63.1405. 

(3)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following 
examples: 

(i)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices. 

(ii)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(iii)  Maximum  volumetric  flow  rate, 
organic  HAP  emission  rate,  organic  HAP 
concentration,  or  net  heating  value  limit 
specified  or  implied  within  a  permit 
limit  applicable  to  the  continuous 
process  vent. 

(iv)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 


physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to,  the  following: 

(A)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  organic  HAP  concentrations; 

(B)  Estimation  of  maximum 
volumetric  flow  rate  based  on  physical 
equipment  design  such  as  pump  or 
blower  capacities; 

(C)  Estimation  of  organic  HAP 
concentrations  based  on  saturation 
conditions;  and 

(D)  Estimation  of  maximum  expected 
net  heating  value  based  on  the  stream 
concentration  of  each  organic 
compound. 

§63.1413    Compliance  demonstration 
procedures. 

(a)  General.  For  each  emission  point, 
the  owner  or  operator  shall  meet  three 
stages  of  compliance,  with  exceptions 
specified  in  this  subpart.  First,  the 
owner  or  operator  shall  conduct  a 
performance  test  or  design  evaluation  to 
demonstrate  the  performance  of  the 
control  device  or  control  technology 
being  used.  Second,  the  owner  or 
operator  shall  meet  the  requirements  for 
demonstrating  initial  compliance  (e.g.,  a 
demonstration  that  the  required  percent 
reduction  is  achieved).  Third,  the  owner 
or  operator  shall  meet  the  requirements 
for  demonstrating  continuous 
compliance  through  some  form  of 
monitoring  {e.g.,  continuous  monitoring 
of  operating  parameters). 

(1)  Large  control  devices  and  small 
control  devices.  A  large  control  device 
is  a  control  device  that  controls 
emission  points  with  total  emissions  of 
10  tons  of  organic  HAP  per  year  or  more 
before  control.  A  small  control  device  is 
a  control  device  that  controls  emission 
points  with  total  emissions  less  than  10 
tons  of  organic  HAP  per  year  before- 
control. 

(i)  Large  control  devices.  Owners  or 
operators  are  required  to  conduct  a 
performance  test  for  a  large  control 
device.  The  establishment  of  parameter 
monitoring  levels  shall  be  based  on  data 
obtained  during  the  required 
performance  test. 

(ii)  Small  control  devices.  Owners  or 
operators  are  required  to  conduct  a 
design  evaluation  for  a  small  control 
device.  An  owner  or  operator  may 
choose  to  conduct  a  performance  test  for 
a  small  control  device  and  such  a 
performance  test  shall  follow  the 
procedures  specified  in  this  section,  as 
appropriate.  Whenever  a  small  control 
device  becomes  a  large  control  device, 
the  owner  or  operator  shall  conduct  a 
performance  test  following  the 
procediues  specified  in  this  section,  as 
appropriate.  Notification  that  such  a 
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performance  test,  with  or  without 
adjustments,  reliably  demonstrate 
compliance  despite  process  changes. 
Parameter  monitoring  levels  established 
based  on  such  a  performance  test  may 
be  used  for  purposes  of  demonstrating 
continuous  compliance  with  this 
subpart. 

(ii)  Exceptions  to  performance  test 
requirements  in  the  General  Provisions. 
(A)  Performance  tests  shall  be 
conducted  at  maximum  representative 
operating  conditions  achievable  during 
either  the  6-month  period  ending  2 
months  before  the  Notification  of 
Compliance  Status  required  by 
§  63.1417(e)  is  due.  or  during  the  6- 
month  period  surrounding  the  date  of 
the  performance  test  (i.e.,  the  period 
beginning  3  months  prior  to  the 
performance  test  and  ending  3  months 
after  the  performance  test).  In  achieving 
maximum  representative  operating 
conditions,  an  owner  or  operator  is  not 
required  to  cause  damage  to  equipment, 
make  a  product  that  does  not  meet  an 
existing  specification  for  sale  to  a 
customer,  or  make  a  product  in  excess 
of  demand. 

(B)  When  §  63.7(g)  references  the 
Notification  of  Compliance  Status 
requirements  in  §  63.9(h).  the 
requirements  in  §63.141 7(e)  shall  apply 
for  purposes  of  this  subpart.        » 

(C)  Performance  tests  shall  be 
performed  no  later  than  150  days  after 
the  compliance  dates  specified  in  this 
subpart  (i.e.,  in  time  for  the  results  to  be 
included  in  the  Notification  of 
Compliance  Status),  rather  than 
according  to  the  time  periods  in 

§  63.7(a)(2). 

(3)  Design  evaluations.  To 
demonstrate  the  organic  HAP  removal 
efficiency  for  a  control  device  or  control 
technology,  a  design  evaluation  shall 
address  the  composition  and  organic 
HAP  concentration  of  the  vent  stream(s) 
entering  the  control  device  or  control 
technology,  the  operating  parameters  of 
the  control  device  or  control  technology, 
and  other  conditions  or  parameters  that 
reflect  the  performance  of  the  control 
device  or  control  technology.  A  design 
evaluation  also  shall  address  other  vent 
stream  characteristics  and  control 
device  operating  parameters  as  specified 
in  any  one  of  paragraphs  (a)(3)(i) 
through  (vi)  of  this  section,  depending 
on  the  type  of  control  device  that  is 
used.  If  the  vent  stream(s)  is  not  the 
only  inlet  to  the  control  device,  the 
efficiency  demonstration  also  shall 
consider  all  other  vapors,  gases,  and 
liquids,  other  than  fuels,  received  by  the 
control  device. 

(i)  For  a  scrubber,  the  design 
evaluation  shall  consider  the  vent 
stream  composition,  constituent 


concentrations,  liquid-to-vapor  ratio, 
scrubbing  liquid  flow  rate  and 
concentration,  temperature,  and  the 
reaction  kinetics  of  the  constituents 
with  the  scrubbing  liquid.  The  design 
evaluation  shall  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level  and  include  the 
additional  information  in  paragraphs 
(a)(3)(i)(A)  and  (B)  of  this  section  for 
trays  and  a  packed  column  scrubber: 

(A)  Type  and  total  number  of 
theoretical  and  actual  trays;  and 

(B)  Type  and  total  surface  area  of 
packing  for  entire  column,  and  for 
individual  packed  sections  if  column 
contains  more  than  one  packed  section. 

(ii)  For  a  condenser,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the 
design  outlet  organic  HAP  compound 
concentration  level,  design  average 
temperature  of  the  condenser  exhaust 
vent  stream,  and  the  design  average 
temperatures  of  the  coolant  fluid  at  the 
condenser  inlet  and  outlet.  The 
temperature  of  the  gas  stream  exiting  the 
condenser  shall  be  measured  and  used 
to  establish  the  outlet  organic  HAP 
concentration. 

(iii)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
onsite  in  the  control  device,  such  as  a 
fixed-bed  adsorber,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relativp  humidity,  and 
temperature  and  shall  establish  the 
design  exhaust  vent  stream  organic 
compound  concentration  level, 
adsorption  cycle  time,  number  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  mass  or  volumetric 
flow  over  the  period  of  each  complete 
carbon  bed  regeneration  cycle,  design 
carbon  bed  temperature  after 
regeneration,  design  carbon  bed 
regeneration  time,  and  design  service 
life  of  carbon.  For  vacuum  desorption, 
the  pressure  drop  shall  be  included. 

(iv)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  onsite  in  the  control  device, 
such  as  a  carbon  canister,  the  design 
evaluation  shall  consider  the  vent 
stream  mass  or  volumetric  flow  rate, 
relative  humidity,  and  temperature  and 
shall  establish  the  design  exhaust  vent 
stream  organic  compound  concentration 
level,  capacity  of  carbon  bed,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  bed,  and  design  carbon 
replacement  interval  based  on  the  total 
carbon  working  capacity  of  the  control 
device  and  source  operating  schedule. 

(v)  For  an  enclosed  combustion 
device  with  a  minimum  residence  time 


Federal  Register /Vol.  65,  No.  13 /Thursday.  January  20,  2000 /Rules  and  Regulations  3305 


of  0.5  seconds  and  a  minimum 
temperature  of  760  C,  the  design 
evaluation  shall  document  that  these 
conditions  exist. 

(vi)  For  a  combustion  control  device 
that  does  not  satisfy  the  criteria  in 
paragraph  (a){3)(v)  of  this  section,  the 
design  evaluation  shall  address  the 
following  characteristics,  depending  on 
the  type  of  control  device: 

(A)  For  a  thermal  vapor  incinerator, 
the  design  evaluation  shall  consider  the 
autoignition  temperatiue  of  the  organic 
HAP,  shall  consider  the  vent  stream 
flow  rate,  and  shall  establish  the  design 
minimum  and  average  temperature  in 
the  combustion  zone  and  the 
combustion  zone  residence  time. 

(B)  For  a  catalytic  vapor  incinerator, 
the  design  evaluation  shall  consider  the 
vent  stream  flow  rate  and  shall  establish 
the  design  minimum  and  average 
temperatures  across  the  catalyst  bed 
inlet  and  outlet. 

(C)  For  a  boiler  or  process  heater,  the 
design  evaluation  shall  consider  the 
vent  stream  flow  rate,  shall  establish  the 
design  minimum  and  average  flame 
zone  temperatures  and  combustion  zone 
residence  time,  and  shall  describe  the 
method  and  location  where  the  vent 
stream  is  introduced  into  the  flame 
zone. 

(4)  Establishment  of  parameter 
monitoring  levels.  The  owner  or 
operator  of  a  control  device  that  has  one 
or  more  parameter  monitoring  level 
requirements  specified  under  this 
subpart,  or  specified  under  subparts 
referenced  by  this  subpart,  shall 
establish  a  maximum  or  minimum  level, 
as  denoted  on  Table  4  of  this  subpart, 
for  each  measured  parameter  using  the 
procedures  specified  in  paragraph 
(a}(4)(i)  or  (ii)  of  this  section.  Except  as 
otherwise  provided  in  this  subpart,  the 
owner  or  operator  shall  operate  control 
devices  such  that  the  daily  average, 
batch  cycle  daily  average,  or  block 
average  of  monitored  parameters, 
established  as  specified  in  this 
paragraph,  remains  above  the  minimum 
level  or  below  the  maximum  level,  as 
appropriate. 

(i)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests.  (A)  Emission  points  other  than 
batch  process  vents.  Dining  initial 
compliance  testing,  the  appropriate 
parameter  shall  be  continuously 
monitored  during  the  required  1-hour 
test  runs.  The  monitoring  level(s}  shall 
then  be  established  as  the  average  of  the 
maximmn  (or  minimum)  point  values 
from  the  three  test  runs.  The  average  of 
the  maximum  values  shall  be  used 
when  establishing  a  maximum  level, 
and  the  average  of  the  minimum  values 


shall  be  used  when  establishing  a 
minimum  level. 

(B)  Aggregate  batch  vent  streams.  For 
aggregate  batch  vent  streams  the 
monitoring  level  shall  be  established  in 
accordance  with  paragraph  (a)(4)(i)(A) 
of  this  section. 

(C)  Batch  process  vents.  The 
monitoring  level{s)  shall  be  established 
using  the  procedures  specified  in 
paragraphs  (a){4)(i}{C)(i)  or  (2)  of  this 
section.  For  batch  process  vents 
complying  with  the  percent  reduction 
standards  specified  in  §63.1406  or 

§  63.1407,  parameter  monitoring  levels 
shall  be  established  by  the  design 
evaluation,  or  during  the  performance 
test  so  that  the  specified  percent 
reduction  from  §  63.1406  or  §  63.1407, 
as  appropriate,  is  met. 

(l)  If  more  than  one  batch  emission 
episode  or  more  than  one  portion  of  a 
batch  emission  episode  has  been 
selected  to  be  controlled,  a  single  level 
for  the  batch  cycle  shall  be  calculated  as 
follows: 

(i)  During  initial  compliance  testing, 
the  appropriate  parameter  shall  be 
monitored  continuously  and  recorded 
once  every  15  minutes  at  all  times  when 
batch  emission  episodes,  or  portions 
thereof,  selected  to  be  controlled  are 
vented  to  the  control  device.  A 
minimum  of  three  recorded  values  shall 
be  obtained  for  each  batch  emission 
episode,  or  portion  thereof,  regardless  of 
the  length  of  time  emissions  are 
occurring. 

[ii]  The  average  monitored  parameter 
value  shall  be  calculated  for  each  batch 
emission  episode,  or  portion  thereof,  in 
the  batch  cycle  selected  to  be  controlled. 
The  average  shall  be  based  on  all  values 
measured  during  the  required 
performance  test. 

{//;)  If  the  level  to  be  established  is  a 
maximum  operating  parameter,  the  level 
shall  be  defined  as  the  minimum  of  the 
average  parameter  values  from  each 
batch  emission  episode,  or  portion 
thereof,  in  the  batch  cycle  selected  to  be 
controlled  (i.e.,  identify  the  batch 
emission  episode,  or  portion  thereof, 
which  requires  the  lowest  parameter 
value  in  order  to  assure  compliance;  the 
average  parameter  value  that  is 
necessary  to  assure  compliance  for  that 
batch  emission  episode,  or  portion 
thereof,  shall  be  the  level  for  all  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  that  are  selected  to  be 
controlled). 

(iv)  If  the  level  to  be  established  is  a 
minimum  operating  parameter,  the  level 
shall  be  defined  as  the  maximum  of  the 
average  parameter  values  from  each 
batch  emission  episode,  or  portion 
thereof,  in  the  batch  cycle  selected  to  be 
controlled  (i.e.,  identify  the  batch 


emission  episode,  or  portion  thereof, 
which  requires  the  highest  parameter 
value  in  order  to  assure  compliance:  the 
average  parameter  value  that  is 
necessary  to  assure  compliance  for  that 
batch  emission  episode,  or  portion 
thereof,  shall  be  the  level  for  all  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  that  are  selected  to  be 
controlled). 

(v)  Alternatively,  an  average 
monitored  parameter  value  shall  be 
calculated  for  the  entire  batch  cycle 
based  on  all  values  recorded  during 
each  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled. 

(2)  Instead  of  establishing  a  single 
level  for  the  batch  cycle,  as  described  in 
paragraph  (a)(4)(i)(C)(I)  of  this  section, 
an  owner  or  operator  may  establish 
separate  levels  for  each  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled.  Each  level  shall  be 
determined  as  specified  in  paragraphs 
(a)(4)(i)(C)(I)(i)  through  (v)  of  this 
section. 

[3)  The  batch  cycle  shall  be  defined  in 
the  Notification  of  Compliance  Status, 
as  specified  in  §63.141 7(e)(2).  Said 
definition  shall  include  an 
identification  of  each  batch  emission 
episode.  The  definition  of  batch  cycle 
shall  also  include  the  information 
required  to  determine  parameter 
monitoring  compliance  for  partial  batch 
cycles  (i.e.,  when  part  of  a  batch  cycle 

is  accomplished  during  2  different 
operating  days)  for  those  parameters 
averaged  on  a  batch  cycle  daily  average 
basis. 

(ii)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests,  engineering  assessments,  and/or 
manufacturer's  recommendations. 
Parameter  monitoring  levels  may  be 
established  based  on  the  parameter 
values  measured  during  the 
performance  test  supplemented  by 
engineering  assessments  and/or 
manufacturer's  recommendations. 
Performance  testing  is  not  required  to  be 
conducted  over  the  entire  range  of 
expected  parameter  values.  When 
setting  the  parameter  monitoring  level(s) 
using  the  procedures  specified  in  this 
paragraph,  the  owner  or  operator  shall 
submit  the  information  specified  in 
§  63.1417(d)(7)  for  review  and  approval 
as  part  of  the  Precompliance  Report. 

(d)  Initial  and  continuous  compliance 
for  storage  vessels.  (1)  Initial 
compliance  with  the  percent  reduction 
standard  specified  in  §  63.1404(a)(1) 
shall  be  demonstrated  following  the 
procedures  in  40  CFR  part  63,  subpart 
SS. 

(2)  Initial  compliance  with  the  work 
practice  standard  specified  in 
§  63.1404(a)(2)  shall  be  demonstrated 
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procedures  in  40  CFR  part 
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monitoring  procedures  specified  in 
§63.1415. 

(5)  Initial  and  continuous  compliance 
with  the  alternative  standard  specified 
in  §  63.1408(b)(1)  shall  be  demonstrated 
following  the  procedures  in  paragraph 
(f)  of  this  section. 

(6)  Initial  and  continuous  compliance 
with  the  mass  emission  limit  specified 
in  §  63.1408(b)(2)  shall  be  demonstrated 
following  the  procedures  in  paragraph 
(e)(2)  of  this  section. 

(e)  Initial  and  continuous  compliance 
for  batch  process  vents.  (1)  Compliance 
with  percent  reduction  standards. 
Owners  or  operators  opting  to  comply 
with  the  percent  reduction  standards 
specified  in  §63.1406{a)(l)(ii)  and 
(a)(2)(ii)  or  §  63.1407(a)(2)(ii)  and 
(a)(3)(ii)  shall  select  portions  of  the 
batch  process  vent  emissions  [i.e.,  select 
batch  emission  episodes  or  portions  of 
batch  emission  episodes)  to  be 
controlled  such  that  the  specified 
percent  reduction  is  achieved  for  the 
batch  cycle.  Paragraphs  (e)(l)(i)  and  (ii) 
of  this  section  specify  how  the 
performance  of  a  control  device  or 
control  technology  is  to  be  determined. 
Paragraph  (e){l)(iii)  of  this  section 
specifies  how  to  demonstrate  that  the 
required  percent  emission  reduction  is 
achieved  for  the  batch  cycle. 

(i)  Design  evaluation.  The  design 
evaluation  shall  comply  with  the 
provisions  in  paragraph  (a)(3)  of  this 
section.  The  design  evaluation  shall 
include  the  value(s)  and  basis  for  the 
parameter  monitoring  level(s)  required 
by  §  63.1415.  The  design  evaluation 
shall  determine  either  of  the  following: 

(A)  Each  batch  emission  episode.  The 
control  device  efficiency  for  each  batch 
emission  episode  that  the  owner  or 
operator  selects  to  control. 

(B)  One  or  more  representative  batch 
emission  episodes.  The  control  device 
efficiency  for  one  or  more  batch 
emission  episodes  provided  that  the 
owner  or  operator  demonstrates  that  the 
control  device  achieves  the  same  or 
higher  efficiency  for  all  other  batch 
emission  episodes  that  the  owner  or 
operator  selects  to  control. 

(ii)  Performance  test.  An  owner  or 
operator  shall  conduct  performance 
tests  following  the  procedures  in 
paragraph  (e)(l)(ii)(A)  of  this  section, 
the  procedures  in  paragraph  {e)(l)(ii)(B) 
of  this  section,  or  a  combination  of  the 
two  procedures.  Under  paragraph 
(e)(l)(ii)(A)  of  this  section,  a 
performance  test  is  conducted  for  each 
batch  emission  episode  selected  for 
control.  Under  paragraph  (e)(l)(ii){B)  of 
this  section,  an  owner  or  operator 
groups  together  several  batch  emission 
episodes  and  conducts  a  single 
performance  test  for  the  batch  emission 


episode  that  is  the  most  challenging,  in 
terms  of  achieving  emission  reductions, 
for  the  control  device  or  control 
technology:  thereby  demonstrating  that 
the  achieved  emission  reduction  for  the 
tested  batch  emission  episode  is  the 
minimum  control  device  or  control 
technology  performance  expected  for 
each  batch  emission  episode  in  the 
group.  An  owner  or  operator  may  use 
the  concept  provided  by  paragraph 
(e)(l)(ii)(B)  of  this  section  for  several 
different  groups  of  batch  emission 
episodes. 

(A)  Testing  each  batch  emission 
episode.  A  performance  test  shall  be 
performed  for  each  batch  emission 
episode,  or  portion  thereof,  that  the 
owner  or  operator  selects  to  control. 
Performance  tests  shall  be  conducted 
using  the  testing  procedures  specified  in 
§  63.1414(a)  and  (b)  and  the  following 
procedures: 

(1)  Only  one  test  (i.e.,  only  one  run) 
is  required  for  each  batch  emission 
episode  selected  by  the  owner  or 
operator  for  control. 

(  2)  Except  as  specified  in  paragraph 
(e)(l)(ii){A){3)  of  this  section,  the 
performance  test  shall  be  conducted 
over  the  entire  period  of  emissions 
selected  by  the  owner  or  operator  for 
control. 

(3)  An  owner  or  operator  may  choose 
to  test  only  those  periods  of  the  batch 
emission  episode  during  which  the 
emission  rate  for  the  entire  batch 
emission  episode  can  be  determined  or 
during  which  the  organic  HAP 
emissions  are  greater  than  the  average 
emission  rate  of  the  batch  emission 
episode.  The  owner  or  operator 
choosing  either  of  these  options  shall 
develop  an  emission  profile  illustrating 
the  emission  rate  (kilogram  per  unit 
time)  over  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data,  to  demonstrate 
that  test  periods  are  representative. 
Examples  of  information  that  could 
constitute  process  knowledge  include 
calculations  based  on  material  balances 
and  process  stoichiometry.  Previous  test 
results  may  be  used  to  develop  the 
emission  profile  provided  the  results  are 
still  relevant  to  the  current  batch 
process  vent  conditions.  The  emission 
profile  shall  be  included  in  the  site- 
specific  test  plan  required  by 

§  63.1417(h)(2). 

(4)  When  choosing  sampling  sites 
using  the  methods  specified  in 

§  63.1414(a)(1),  inlet  sampling  sites 
shall  be  located  as  specified  in 
paragraphs  (e)(l)(ii)(A)(4)(j)  and  [ii)  of 
this  section.  Outlet  sampling  sites  shall 
be  located  at  the  outlet  of  the  control 
device  prior  to  release  to  the 
atmosphere. 
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(i)  The  control  device  inlet  sampling 
site  shall  be  located  at  the  exit  from  the 
batch  unit  operation  after  any 
condensers  operating  as  process 
condensers  and  before  any  control 
device. 

{/i)  If  a  batch  process  vent  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  selection  of  the 
location  of  the  inlet  sampling  sites  shall 
ensure  the  measurement  of  total  organic 
HAP  concentrations  in  all  batch  process 
vents  and  primary  and  secondary  fuels 
introduced  into  the  boiler  or  process 
heater. 

(B)  Testing  only  the  most  challenging 
batch  emission  episode.  Under  this 
paragraph,  an  owner  or  operator  groups 
together  several  batch  emission  episodes 
and  conducts  a  single  performance  test 
for  the  batch  emission  episode  that  is 
the  most  challenging,  in  terms  of 
achieving  emission  reductions,  for  the 
control  device  or  control  technology; 
thereby  demonstrating  that  the  achieved 
emission  reduction  for  the  tested  batch 
emission  episode  is  the  minimum 
control  device  or  control  technology 
performance  expected  for  each  batch 
emission  episode  in  the  group.  The 
owner  or  operator  shall  use  the  control 
device  efficiency  determined  from  the 
performance  test  for  all  the  other  batch 
emission  episodes  in  that  group  for 


purposes  of  paragraph  (e)(2)(iii)  of  this 
section.  Performance  tests  shall  be 
conducted  using  the  testing  procedures 
specified  in  §  63.1414(a)  and  (b)  and  the 
following  procedvu^s: 

(1)  The  procedures  specified  in 
paragraphs  (e){2)(ii)(A)(2)  through  (4)  of 
this  section. 

(2)  Develop  an  emission  profile 
illustrating  the  emission  rate  (kilogram/ 
unit  time)  for  each  period  of  emissions 
to  be  addressed  by  the  performance  test. 
The  emission  profile  shall  be  based  on 
either  process  knowledge  or  test  data. 
Examples  of  information  that  could 
constitute  process  knowledge  include 
calculations  based  on  material  balances 
and  process  stoichiometry.  Previous  test 
results  may  be  used  to  develop  the 
emission  profile  provided  the  results  are 
still  relevant  to  the  current  batch 
process  vent  conditions.  The  emission 
profile  shall  be  included  in  the  site- 
specific  test  plan  required  by 
§63.1417(h)(2). 

[3]  Provide  rationale  for  why  the 
control  device  efficiency  for  all  the 
other  batch  emission  episodes  in  the 
group  will  be  greater  than  or  equal  to 
the  control  device  efficiency  achieved 
during  the  tested  period  of  the  most 
challenging  batch  emission  episode  in 
the  group,  as  specified  in  the 
Notification  of  Compliance  Status 
Report  required  by  §  63.1417(e). 


(iii)  Batch  cycle  percent  reduction. 
The  percent  reduction  for  the  batch 
cycle  for  an  individual  reactor  batch 
process  vent  and  the  overall  percent 
reduction  for  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  shall  be  determined 
using  Equation  1  of  this  section  and  the 
control  device  efficiencies  specified  in 
paragraphs  (e)(l)(iii)(A)  through  (C)  of 
this  section.  All  information  used  to 
calculate  the  batch  cycle  percent 
reduction  for  an  individual  reactor 
batch  process  vent,  including  a 
definition  of  the  batch  cycle  identifying 
all  batch  emission  episodes,  shall  be 
recorded  as  specified  in  §  63.1416 
(d)(l){ii).  All  information  used  to 
calculate  the  overall  percent  reduction 
for  the  collection  of  non-reactor  batch 
process  vents  within  the  affected  source, 
including  a  list  of  all  batch  emission 
episodes  from  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source,  shall  be  recorded  as 
specified  in  §63.1416  (d)(l)(ii).  This 
information  shall  include  identification 
of  those  batch  emission  episodes,  or 
portions  thereof,  selected  for  control. 
This  information  shall  include  estimates 
of  uncontrolled  organic  HAP  emissions 
for  those  batch  emission  episodes,  or 
portions  thereof,  that  are  not  selected  for 
control,  determined  as  specified  in 
paragraph  (e){2)(iii)(D)  or  (E)  of  this 
section. 
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Where; 

PR  =  Percent  reduction. 

Eunc  =  Mass  rate  of  total  organic  HAP  for 
uncontrolled  batch  emission  episode  i, 
kg/hr. 

Einiei.con  =  Mass  rate  of  total  organic  HAP  for 
controlled  batch  emission  episode  i  at 
the  inlet  to  the  control  device,  kg/hr. 

R  =  Control  efficiency  of  control  device  as 
specified  in  paragraphs  (e)(l)(iii)(A) 
through  (e)(l)(iii)(C)  of  this  section.  The 
value  of  R  may  vary  between  batch 
emission  episodes. 

n=Number  of  uncontrolled  batch  emission 
episodes,  controlled  batch  emission 
episodes,  and  control  devices.  The  value 
of  n  is  not  necessarily  the  same  for  these 
three  items. 

(A)  When  conducting  a  performance 
test,  the  controj  efficiency  of  the  control 
device  shall  be  determined  following 
the  procedures  in  §  63.1414(b)(4). 

(B)  For  combustion  control  devices 
listed  in  paragraphs  (a)(2)(i)(A)  and  (B) 


of  this  section  and  foE  flares,  the  control 
efficiency  in  Equation  1  of  this  section 
shall  be  98  percent. 

(C)  If  a  performance  test  is  not 
required,  the  control  efficiency  shall  be 
based  on  the  design  evaluation  specified 
in  paragraph  (e)(l)(i)  of  this  section. 

(D)  For  batch  process  vents  estimated 
through  engineering  assessment,  as 
described  in  §  63.1414^f)(6),  to  emit  less 
than  10  tons  per  year  of  uncontrolled 
organic  HAP  emissions,  the  owner  or 
operator  may  use  in  Equatioii  1  of  this 
section  the  emissions  determined  using 
engineering  assessment  or  may 
determine  organic  HAP  emissions  using 
any  of  the  procedures  specified  in 

§  63.1414(d). 

(E)  For  batch  process  vents  estimated 
through  engineering  assessment,  as 
described  in  §63. 1414(d)(6),  to  emit  10 
tons  per  year  or  greater  of  uncontrolled 
organic  HAP  emissions,  organic  HAP 


emissions  shall  be  estimated  following 
the  procedures  specified  in  §  63.1414(d). 

(F)  Owners  or  operators  designating  a 
condenser,  sometimes  operated  as  a 
process  condenser,  as  a  control  device 
shall  conduct  inprocess  recycling  and 
follow  the  recordkeeping  requirements 
specified  in  §63.1416(d)(l)(vi). 

(iv)  Initial  compliance  with  percent 
reduction  standards.  Initial  compliance 
with  the  percent  reduction  standards 
specified  in  §63.1406(a)(l)(ii)  and  (2)(ii) 
and  §63.1407(a)(2)(ii)  and  (3)(ii)  is 
achieved  when  the  owner  or  operator 
demonstrates,  following  the  procedures 
in  paragraphs  {e)(l)(i)  through  (iii)  of 
this  section,  that  the  required  percent 
reduction  is  achieved. 

(v)  Continuous  compliance  with 
percent  reduction  standards. 
Continuous  compliance  with  the 
percent  reduction  standards  specified  in 
§63.14Q6(a)(l)(ii)  and  (2)(ii)  and 
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§63.1407(a)(2  (11)  and  (3)(ii)  shall  be 
demonstrated  ollowing  the  continuous 
monitoring  pr  )cedures  specified  in 
§63.1415. 

(2)  Complia  ice  with  mass  emission 
limit  standard  s.  Each  owner  or  operator 
shall  determin  e  initial  and  continuous 
compliance  w  th  the  mass  emission 
limits  specifiel  in  §63.1406  (a)(l){iii) 
and  (a)(2){iii),  according  to  the  following 
procedures,  as  appropriate: 

(i)  If  produc  ion  at  an  affected  source 
is  exclusively  lon-solvent-based  amino/ 
phenolic  resin  or  is  exclusively  solvent- 
based  amino/{  henolic  resin,  or  an 
owner  or  oper  itor  chooses  to  meet  the 
non-solvent-bi  ised  emission  limit,  the 
owner  or  oper  itor  shall  demonstrate 
initial  emd  cor  tinuous  compliance  as 
follows: 

(A)  Initial  a  tmpliance.  Initial 
compliance  si  all  be  based  on  the 
average  of  the  first  6  monthly  average 
emission  rate  lata  points.  The  6-month 
average  shall  1  le  compared  to  the  mass 
emission  limii  specified  in  §63.1406 
{a)(l)(iii)  and  a)(2}(iii),  as  appropriate. 

(B)  Continu  yus  compliance.  For  the 
first  year  of  co  mpliance,  continuous 
compliance  snail  be  based  on  a 
cumulative  av  srage  monthly  emission 
rate  calculatec  each  month  based  on  the 
available  mon  My  emission  rate  data 
points  {e.g.,  7  data  points  after  7  months 
of  operation,  {  data  points  after  8 
months  of  operation)  beginning  the  first 
month  after  in  itial  compliance  is 
demonstrated  The  first  continuous 
compliance  ci  imulative  average  monthly 
emission  rate  shall  be  calculated  using 
the  first  7  moi  ithly  average  emission  rate 
data  points.  A  ter  the  first  year  of 

12-month  rolling  average 
monthly  emis  iion  rate  shall  be 
calculated  eac  h  month  based  on  the 
previous  12  nonthly  emission  rate  data 
points.  Contir  uous  compliance  shall  be 

comparing  the 
cumulative  a\  erage  monthly  emission 
rate  or  the  12-  month  rolling  average 
monthly  emis  ;ion  rate  to  the  mass 

specified  in  §63.1406 

a)(2)(iii),  as  appropriate. 

(C)  Procedu  res  to  determine  the 
monthly  emis  >ion  rate.  The  monthly 

kilograms  of  organic  HAP 
of  product,  shall  be 
the  end  of  each  month 
using  Equatio  i  2  of  this  section: 

Where; 


emission  limi 
(a)(l){iii)  and 


emission  rate, 
per  megagran 
determined  al 


ER=Emission  rate  of  organic  HAP  from 

reactor  batch  process  vents,  kg  of  HAP/ 
Mg  product. 

E,=Emission  rate  of  organic  HAP  from  reactor 
batch  process  vent  i  as  determined  using 
the  procedures  specified  in  paragraph 
(e)(2)(i){C)(l)  of  this  section,  kg/month. 

RPm= Amount  of  resin  produced  in  one 
month  as  determined  using  the 
procedures  specified  in  paragraph 
(e)(2)(i)(C)(4)  of  this  section,  Mg/month. 

n=Number  of  batch  process  vents. 

{1)  The  monthly  emission  rate  of 
organic  HAP,  in  kilograms  per  month, 
from  an  individual  batch  process  vent 
(E,)  shall  be  determined  using  Equation 
3  of  this  section.  Once  organic  HAP 
emissions  for  a  batch  cycle  (Ecyciei)  have 
been  estimated,  as  specified  in  either 
paragraph  (e){2)(i)(C)(2)  or  [3)  of  this 
section,  the  owner  or  operator  may  use 
the  estimated  organic  HAP  emissions 
(Ecyciei)  to  determine  E,  using  Equation  3 
of  this  section  until  the  estimated 
organic  HAP  emissions  (Ecyciei)  are  no 
longer  representative  due  to  a  process 
change  or  other  reasons  known  to  the 
owner  or  operator.  If  organic  HAP 
emissions  for  a  batch  cycle  (Ecyciei)  are 
determined  to  no  longer  be 
representative,  the  owner  or  operator 
shall  redetermine  organic  HAP 
emissions  for  the  batch  cycle  (Ecydei) 
following  the  procedures  in  paragraph 
{e)(2){i)(C)(2)  or  (3)  of  this  section,  as 
appropriate. 

Ei  =  i(N.)(Ec,cte,)        [Eq-3] 

i=l 

Where: 

E,=Monthly  emissions  from  a  batch  process 
vent,  kg/month. 

N,=Number  of  type  i  batch  cycles  performed 
monthly,  cycles/month. 

Ecycici=Emissions  from  the  batch  process  vent 
associated  with  a  single  type  i  batch 
cycle,  as  determined  using  the 
procedures  specified  in  either  paragraph 
(e)(2)(i)(C)(2)  or  [3]  of  this  section,  kg/ 
batch  cycle. 

n=Number  of  different  types  of  batch  cycles 
that  cause  the  emission  of  organic  HAP 
from  the  batch  process  vent. 

(2)  For  reactor  batch  process  vents 
estimated  through  engineering 
assessment,  as  described  in 
§  63.1414(d)(6),  to  emit  less  than  10  tons 
per  year  of  imcontrolled  organic  HAP 
emissions,  the  owner  or  operator  may 
use  the  emissions  determined  using 
engineering  assessment  in  Equation  3  of 
this  section  or  may  determine  organic 


HAP  emissions  using  any  of  the 
procedures  specified  in  §  63.1414(d). 
For  reactor  batch  process  vents 
estimated  through  engineering 
assessment,  as  described  in 
§  63.1414(d)(6),  to  emit  10  tons  per  year 
or  greater  of  uncontrolled  organic  HAP 
emissions,  uncontrolled  organic  HAP 
emissions  from  the  batch  emission 
episodes  making  up  the  batch  cycle 
shall  be  estimated  following  the 
procedures  specified  in  §  63.1414(d). 

[3)  For  reactor  batch  process  vents 
vented  to  a  control  device  or  control 
technology,  controlled  organic  HAP 
emissions  shall  be  determined  as 
follows: 

(j)  Uncontrolled  organic  HAP 
emissions  shall  be  determined  following 
the  procediu-es  in  paragraph 
(e)(2)(i)(C)(2)  of  this  section. 

(fi)  Control  device  or  control 
technology  efficiency  shall  be 
determined  using  the  procedures  in 
paragraph  (e)(l)(i)  of  this  section  for 
small  control  devices  or  the  procedures  - 
in  paragraph  (e)(l){ii)  of  this  section  for 
large  control  devices. 

(jii)  Controlled  organic  HAP 
emissions  shall  be  determined  by 
applying  the  control  device  or  control 
technology  efficiency,  determined  in 
paragraph  (e)(2)(i)(C)(3)(ii)  of  this 
section,  to  the  uncontrolled  organic 
HAP  emissions,  determined  in 
paragraph  (e)(2)(i)(C)(3){j)  of  this 
section. 

(4)  The  rate  of  resin  produced,  RPm 
(Mg/month),  shall  be  determined  based 
on  production  records  certified  by  the 
owner  or  operator  to  represent  actual 
production  for  the  month^A  sample  of 
the  records  selected  by  the  owner  or 
operator  for  this  piu"pose  shall  be 
provided  to  the  Administrator  in  the 
Precompliance  Report  as  required  by 

§  63.1417(d). 

(ii)  If  production  at  an  affected  source 
reflects  a  mix  of  solvent-based  and  non- 
solvent-based  resin  and  the  owner  or 
operator  does  not  choose  to  meet  the 
non-solvent-based  emission  limit 
specified  in  §63.1406  (a)(l)(iii)  or 
(a)(2){iii),  as  applicable,  the  owner  or 
operator  shall  demonstrate  initial  and 
continuous  compliance  as  follows: 

(A)  Procedures  for  determining  a  site- 
specific  emission  limit.  A  site-specific 
emission  limit  shall  be  determined 
using  Equation  4  of  this  section. 


SSEL  = 


(MGs  *  ELs)  -t-  (MGns  *  ELns) 


MGs-t-MGns 


[Eq.4] 
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Where: 

SSEL=Site  specific  emission  limit,  kg  of 

organic  HAP/Mg  of  product. 
MGs=Megagrams  of  solvent-based  resin 

product  produced,  megagrams. 
MGns=Megagrams  of  non-solvent-based  resin 

product  produced,  megagrams. 
ELs=Emission  limit  for  solvent-based  resin 

product,  kg  organic  HAP/Mg  solvent- 
based  resin  product. 
ELns=Emission  limit  for  non-solvent-based 

resin  product,  kg  organic  HAP/Mg  non- 

solvenf-based  resin  product. 

(B)  Initial  compliance.  For  purposes 
of  determining  initial  compliance,  the 
site-specific  emission  limit  shall  be 
based  on  production  for  the  first  6 
months  beginning  January  20,  2000  or 
the  first  6  months  after  initial  start-up, 
whichever  is  later.  Using  the  site- 
specific  emission  limit,  initial 
compliance  shall  be  demonstrated  using 
the  procedures  in  paragraph  (e)(2)(i)(A) 
of  this  section,  as  appropriate. 

(C)  Continuous  compliance.  For 
purposes  of  determining  continuous 
compliance  for  the  period  of  operation 
starting  at  the  beginning  of  the  7th 
month  and  ending  after  the  12th  month, 
the  site-specific  emission  limit  shall  be 
determined  each  month  based  on 
production  for  the  cumulative  period. 
For  purposes  of  determining  continuous 
compliance  after  the  first  year  of 
production,  the  site-specific  emission 
limit  shall  be  determined  each  month 
based  on  production  for  a  12-month 
rolling  period.  Using  the  site-specific 
emission  limit,  continuous  compliance 
shall  be  demonstrated  using  the 
procediu-es  in  paragraph  (e)(2}(i)(B)  of 
this  section,  as  appropriate. 

(3)  Compliance  by  venting  to  a  flare. 
Initial  compliance  with  the  standards 
specified  in  §63.1406(a)(l)(i)  and 
{a)(2)(i)  and  §63.1407(a)(2)(i)  and 
(a)(3)(i)  shall  be  demonstrated  following 
the  procedures  specified  in  paragraph 
(g)  of  this  section.  Continuous 
compliance  with  these  standards  shall 
be  demonstrated  following  the 
continuous  monitoring  procedures 
specified  in  §  63.1415. 

(4)  Compliance  with  alternative 
standard.  Initial  and  continuous 
compliance  with  the  alternative 
standard  specified  in  §§  63.1406(b)  and 
63.1407(b)(1)  shall  be  demonstrated 
following  the  procedures  in  paragraph 
(f)  of  this  section. 

(f)  Compliance  with  alternative 
standard.  Initial  and  continuous 
compliance  with  the  alternative 
standards  in  §§  63.1404(b),  63.1405(b), 
63.1406(b),  63.1407(b)(1),  and 
63.1408(b)(1)  are  demonstrated  when 
the  daily  average  outlet  organic  HAP 
concentration  is  20  ppmv  or  less  when 
using  a  combustion  control  device  or  50 


ppmv  or  less  when  using  a  non- 
combustion  control  device.  To 
demonstrate  initial  and  continuous 
compliance,  the  owner  or  operator  shall 
follow  the  test  method  specified  in 
§  63.1414(a)(6)  and  shall  be  in 
compliance  with  the  monitoring 
provisions  in  §  63.1415(e)  no  later  than 
the  initial  compliance  date  and  on  each 
day  thereafter. 

(g)  Flare  compliance  demonstrations. 
Notwithstanding  any  other  provision  of 
this  subpart,  if  an  owner  or  operator  of 
an  affected  source  uses  a  flare  to  comply 
with  any  of  the  requirements  of  this 
subpart,  the  owner  or  operator  shall 
comply  with  paragraphs  (g)(1)  through 
(3)  of  this  section.  When  using  a  flare  to 
comply,  the  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
to  determine  percent  emission  reduction 
or  outlet  organic  HAP  concentration.  If 
a  compliance  demonstration  has  been 
conducted  previously  for  a  flare,  using 
the  techniques  specified  in  paragraphs 
(g)(1)  through  (3)  of  this  section,  that 
compliance  demonstration  may  be  used 
to  satisfy  the  requirements  of  this 
paragraph  if  either  no  deliberate  process 
changes  have  been  made  since  the 
compliance  demonstration,  or  the 
results  of  the  compliance  demonstration 
reliably  demonstrate  compliance  despite 
process  changes. 

(1)  Conduct  a  visible  emission  test 
using  the  techniques  specified  in 

§  63.11(b)(4). 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted  using  the 
techniques  specified  in  §63.1 1(b)(6). 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either 
§63.11(b)(7)(i)  (and  §63.11(b)(7){iii), 
where  applicable)  or  §  63.11(b)(8),  as 
appropriate. 

(h)  Deviations.  Paragraphs  (h)(1) 
through  (4)  of  this  section  describe 
deviations  ft'om  the  emission  limits,  the 
operating  limits,  the  work  practice 
standards,  and  the  emission  standard, 
respectively.  Paragraph  (h)(5)  of  this 
section  describes  situations  that  are  not 
deviations.  Paragraph  (h)(6)  of  this 
section  describes  periods  that  are 
excluded  from  compliance 
determinations. 

(1)  Deviations  from  the  emission  limit. 
The  following  are  deviations  fi-om  the 
emission  limit: 

(i)  Exceedance  of  the  condenser  outlet 
gas  temperatiue  limit  [i.e.,  having  an 
average  value  higher  than  the 
established  maximum  level)  monitored 
according  to  the  provisions  of 
§  63.1415(h)(3); 

(ii)  Exceedance  of  the  outlet 
concentration  (i.e.,  having  an  average 
value  higher  than  the  established 


maximum  level)  monitored  according  to 
the  provisions  of  §  63.1415(b)(8); 

(iii)  Exceedance  of  the  mass  emission 
limit  (i.e.,  having  an  average  value 
higher  than  the  specified  limit) 
monitored  according  to  the  provisions 
of  paragraph  (e)(2)  of  this  section;  and 

(iv)  Exceedance  of  the  organic  HAP 
outlet  concentration  limit  (i.e.,  having 
an  average  value  higher  than  the 
specified  limit)  monitored  according  to 
the  provisions  of  §  63.1415(e). 

(2)  Deviations  from  the  operating 
limit.  Exceedance  of  the  parameters 
monitored  according  to  §  63.1415(b)(1), 
(b)(2),  and  (b)(4)  through  (7)  are 
considered  deviations  from  the 
operating  limit.  An  exceedance  of  the 
monitored  parameter  has  occurred  if: 

(i)  The  parameter,  averaged  over  the 
operating  day  or  block,  is  below  a 
minimum  value  established  during  the 
initial  compliance  demonstration;  or  (ii) 
The  parameter,  averaged  over  the 
operating  day  or  block,  is  above  the 
maximum  value  established  during  the 
initial  compliance  demonstration. 

(3)  Deviations  from  the  work  practice 
standard.  If  all  flames  at  the  pilot  light 
of  a  flare  are  absent,  there  has  been  a 
deviation  from  the  work  practice 
standard. 

(4)  Deviation  from  the  emission 
standard.  If  an  affected  source  is  not 
operated  during  periods  of  start-up, 
shutdown,  or  malfunction  in  accordance 
with  the  affected  source's  Start-up, 
Shutdown,  and  Malfunction  Plan,  there 
has  been  a  deviation  from  the  emission 
standard.  If  monitoring  data  are 
insufficient,  as  described  in  paragraphs 
(h)(4)(i)  through  (iii)  of  this  section, 
there  has  been  a  deviation  from  the 
emission  standard. 

(i)  The  period  of  control  device  or 
control  technology  operation  is  4  hours 
or  greater  in  an  operating  day,  and 
monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data,  as 
defined  in  paragraph  (h)(4)(iii)  of  this 
section,  for  at  least  75  percent  of  the 
operating  hours; 

(ii)  The  period  of  control  device  or 
control  technology  operation  is  less  than 
4  hours  in  an  operating  day,  and  more 
than  one  of  the  hours  during  the  period 
of  operation  does  not  constitute  a  valid 
hour  of  data  due  to  insufficient 
monitoring  data;  and 

(iii)  Monitoring  data  are  insufficient 
to  constitute  a  valid  hour  of  data,  as 
used  in  paragraphs  (h)(4)(i)  and  (ii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
§63.1417(k)(3),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
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§63.1414    Teft  mettiods  and  emission 
estimation  eqiiations. 

(a)  Test  me  thods.  When  required  to 
conduct  a  pe  formance  test,  the  owner 
or  operator  s  lall  use  the  test  methods 
specified  in  j  aragraphs  (a)(1)  through 
(6)  of  this  set  tion,  except  where  another 
section  of  thi  >  subpart  requires  either 
the  use  of  a  s  aecific  test  method  or  the 
use  of  requiri  ments  in  another  subpart 
containing  sj  ecific  test  method 
requirement! . 

(1)  Methoc  1  or  lA,  40  CFR  part  60, 
appendix  A,  shall  be  used  for  selection 
of  the  sampli  ng  sites  if  the  flow 
measuring  d(  vice  is  a  pitot  tube,  except 
that  referenc  !s  to  particulate  matter  in 
Method  lA  c  o  not  apply  for  the 
purposes  of  I  lis  subpart.  No  traverse  is 
necessary  wl  en  Method  2A  or  2D,  40 
CFR  part  60,  appendix  A  is  used  to 


determine  gas  stream  volumetric  flow 
rate. 

(2)  Method  2.  2A.  2C,  or  2D.  40  CFR 
part  60,  appendix  A,  is  used  for  velocity 
and  volumetric  flow  rates. 

(3)  Method  3,  40  CFR  part  60, 
appendix  A,  is  used  for  gas  analysis. 

(4)  Method  4,  40  CFR  part  60, 
appendix  A,  is  used  for  stack  gas 
moisture. 

(5)  The  following  methods  shall  be 
used  to  determine  the  organic  HAP 
concentration. 

(i)  Method  316  or  Method  320.  40  CFR 
part  60,  appendix  A,  shall  be  used  to 
determine  the  concentration  of 
formaldehyde. 

(ii)  Method  18,  40  CFR  part  60, 
appendix  A,  shall  be  used  to  determine 
the  concentration  of  all  organic  HAP 
other  than  formaldehyde. 

(iii)  Method  308,  40  CFR  part  60, 
appendix  A,  may  be  used  as  an 
alternative  to  Method  18  to  determine 
the  concentration  of  methanol. 

(6)  When  complying  with  the 
alternative  standard,  as  specified  in 

§  63.1413(f),  the  owner  or  operator  shall 
use  a  Fourier  Transform  Infrared 
Spectroscopy  (FTIR)  instrument 
following  Method  PS-15,  40  CFR  part 
60,  appendix  B. 

(b)  Batch  process  vent  performance 
testing  procedures. 

(1)  Average  batch  vent  flow  rate 
determination.  The  average  batch  vent 
flow  rate  for  a  batch  emission  episode 
shall  be  calculated  using  Equation  1  of 
this  section: 


IFR, 


APR, 


1=1 


pisodc 


[Eq.  1] 


Where: 

AFRcp,vL.dc=Average  batch  vent  flow  rate  for 

the  batch  emission  episode,  scmm. 
FR,=Volumetric  flow  rate  for  individual 

measurement  i,  taken  every  15  minutes 

using  the  procedures  in  paragraph  (a)(2) 

of  this  section,  scmm. 
n=Number  of  flow  rate  measurements  taken 

during  the  batch  emission  episode. 

(2)  Average  batch  vent  concentration 
determination  using  an  integrated 
sample.  If  an  integrated  sample  is  taken 
over  the  entire  batch  emission  episode 
to  determine  the  average  batch  vent 
concentration  of  total  organic  HAP, 
organic  HAP  emissions  shall  be 
calculated  using  Equation  2  of  this 
section: 


F  =  K 


I(C.)(M,) 


AFR(Tj        [Eq.  2] 


Where: 

Ecp,^«le  =  Emissions,  kg/episode. 


K=Constant,  2.494x  10  ^  <•  (ppmv)  " '  (gm- 

mole/scm)  (kg/gm)  (min/hr),  where 

standard  temperature  is  20  °C. 
Cj=Average  batch  vent  concentration  of 

sample  organic  HAP  component  j  of  the 

gas  stream,  dry  basis,  ppmv. 
M|=Molecular  weight  of  sample  organic  HAP 

component  j  of  the  gas  stream,  gm/gm- 

mole. 
AFR= Average  batch  vent  flow  rate  of  gas 

stream,  dry  basis,  scmm. 
Th=Hours/episode. 
n=Number  of  organic  HAP  in  stream. 

(3)  Average  batch  vent  concentration 
determination  using  grab  samples.  If 
grab  samples  are  taken  to  determine  the 
average  batch  vent  concentration  of  total 
organic  HAP,  organic  HAP  emissions 
shall  be  calculated  as  follows: 

(i)  For  each  measurement  point,  the 
emission  rate  shall  be  calculated  using 
Equation  3  of  this  section: 


Epoint  =  K  X^jMj   FR 


[Eq.  3] 


Where: 

Ep,„„i=Emission  rate  for  individual 

measurement  point,  kg/hr. 
K=Constant.  2.494x10-"  (ppmv)- I  (gm- 

mole/scm)  (kg/gm)  (min/hr).  where 

standard  temperature  is  20  °C. 
C|=Concentration  of  sample  organic  HAP 

component  j  of  the  gas  stream,  dry  basis, 

ppmv. 
M,=Molecular  weight  of  sample  organic  HAP 

component  j  of  the  gas  stream,  gm/gm- 

mole. 
FR=Flow  rate  of  gas  stream  for  the 

measurement  point,  dry  basis,  scmm. 
n=Number  of  organic  HAP  in  stream. 

(ii)  The  organic  HAP  emissions  per 
batch  emission  episode  shall  be 
calculated  using  Equation  4  of  this 
section: 


Eep..xic=(DUR)X-^ 


i=l 


[Eq.  4] 


Where: 

cpis<xjc=Efnissions.  kg/episode. 
DUR=Duration  of  the  batch  emission  episode, 

hr/episode. 
E,=Emissions  for  measurement  point  i,  kg/hr. 
n=Number  of  measurements. 

(4)  Control  device  efficiency 
determination  for  a  batch  emission 
episode.  The  control  efficiency  for  the 
control  device  shall  be  calculated  using 
Equation  5  of  this  section: 


2^^m\e\:<       Zrf  E 


outlet.! 


R  = 


1=1 


IE 


-(100)        [Eq.  5] 


inlet. I 


Where: 

R=Control  efficiency  of  control  device, 
percent. 
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E,„iei=Mass  rate  of  total  organic  HAP  for  batch 
1  ■  emission  episode  i  at  the  inlet  to  the 

y  control  device  as  calculated  under 

R  paragraph  (b)(2)  or  (b)(3)  of  this  section, 

kg/episode. 
E„uiict=Mass  rate  of  total  organic  HAP  for 
batch  emission  episode  i  at  the  outlet  of 
the  control  device,  as  calculated  under 
paragraph  (b)(2)  or  (b)(3)  of  this  section, 
kg/episode. 
n=Number  of  batch  emission  episodes  in  the 
batch  cycle  selected  to  be  controlled. 

(c)  Percent  oxygen  correction  for 
combustion  control  devices.  If  the 
control  device  is  a  combustion  device, 
total  organic  HAP  concentrations  shall 
be  corrected  to  3  percent  oxygen  when 
supplemental  combustion  air  is  used  to 
combust  the  emissions.  The  integrated 
sampling  and  analysis  procedures  of 
Method  3B,  40  CFR  part  60,  appendix  A, 
shall  be  used  to  determine  the  actual 
oxygen  concentration  (%02()).  The 
samples  shall  be  taken  during  the  same 
time  that  the  total  organic  HAP  samples 
are  taken.  The  concentration  corrected 
to  3  percent  oxygen  (Cd  shall  be 
computed  using  Equation  6  of  this 
section: 


r 


c  =c 


Where: 


17.9 


20.9 -%0 


lEq.  6] 


2d  J 


^—Concentration  of  total  organic  HAP 

corrected  to  3  percent  oxygen,  dry  basis, 

ppmv. 
Cm=Total  concentration  of  TOC  in  vented  gas 

stream,  average  of  samples,  dry  basis, 

ppmv. 
%02d=Concentration  of  oxygen  measured  in 

vented  gas  stream,  dry  basis,  percent  by 

volume. 

(d)  Uncontrolled  organic  HAP 
emissions.  Uncontrolled  organic  HAP 
emissions  for  individual  reactor  batch 
process  vents  or  individual  non-reactor 
batch  process  vents  shall  be  determined 
using  the  procediues  specified  in 
paragraphs  (d)(1)  through  (8)  of  this 
section.  To  estimate  organic  HAP 
emissions  from  a  batch  emissions 
episode,  owners  or  operators  may  use 
either  the  emissions  estimation 
equations  in  paragraphs  (d)(1)  through 
(4)  of  this  section,  or  direct 
measurement  as  specified  in  paragraph 
(d)(5)  of  this  section.  Engineering 
assessment  may  be  used  to  estimate 
organic  HAP  emissions  from  a  batch 
emission  episode  only  under  the 
conditions  described  in  paragraph  (d)(6) 
of  this  section.  In  using  the  emissions 
estimation  equations  in  paragraphs 
(d)(1)  through  (4)  of  this  section, 
individual  component  vapor  pressure 
and  molecular  weight  may  be  obtained 
from  standard  references.  Methods  to 


determine  individual  HAP  partial 
pressures  in  multicomponent  systems 
are  described  in  paragraph  {d)(9)  of  this 
section.  Other  variables  in  the  emissions 
estimation  equations  may  be  obtained 
through  direct  measurement,  as  defined 
in  paragraph  (d)(5)  of  this  section; 
through  engineering  assessment,  as 
defined  in  paragraph  (d)(6)(ii)  of  this 
section:  by  process  knowledge;  or  by 
any  other  appropriate  means. 
Assumptions  used  in  determining  these 
variables  shall  be  documented  as 
specified  in  §  63.1417.  Once  organic 
HAP  emissions  for  the  batch  emission 
episode  have  been  determined  using 
either  the  emissions  estimation 
equations,  direct  measurement,  or 
engineering  assessment,  organic  HAP 
emissions  from  a  single  batch  cycle 
shall  be  calculated  in  accordance  with 
paragraph  (d)(7)  of  this  section,  and 
annual  organic  HAP  emissions  from  the 
batch  process  vent  shall  be  calculated  in  ' 
accordance  with  paragraph  (d)(8)  of  this 
section. 

(1)  Emissions  from  purging  of  empty 
vessels.  Organic  HAP  emissions  from 
the  purging  of  an  empty  vessel  shall  be 
calculated  using  Equation  7  of  this 
section.  Equation  7  of  this  section  does 
not  take  into  account  evaporation  of  any 
residual  liquid  in  the  vessel: 


(V,^.J(P)(MW^,_) 
Eepi.xie=  ^^  '   (1-0.37'")        (Eq.  7] 


Where: 

EcpiM«je=Emissions.  kg/episode. 

Vvc,=Volume  of  vessel,  m'. 

P=Total  organic  HAP  partial  pressure,  kPa. 

MW„avg=VVeighted  average  molecular  weight 
of  organic  HAP  in  vapor,  determined  in 
accordance  with  paragraph  (d)(4)(i)(D)  of 
this  section,  kg/kmol. 

R=Ideal  gas  constant,  8.314  m'kPa/kmolK. 

T=Temperature  of  vessel  vapor  space,  K. 

m=Number  of  volumes  of  purge  gas  used. 

(2)  Emissions  from  purging  of  filled 
vessels.  Organic  HAP  emissions  from 
the  purging  of  a  filled  vessel  shall  be 
calculated  using  Equation  8  of  this 
section: 

(y)(Va, )(?-)( MW,,,,)^^ 

Eepisode  = 7 y^  (T„  )  [Eq-  8| 

RTlP-XPiX, 


("¥■'■1 


Where: 

Eep,s,xic=Emissions,  kg/episode. 

y=Saturated  mole  fraction  of  all  organic  HAP 

in  vapor  phase. 
Vdr=  Volumetric  gas  displacement  rate,  mV 

min. 
P=Pressure  in  vessel  vapor  space,  kPa. 
MWwavg=Weighted  average  molecular  weight 

of  organic  HAP  in  vapor,  determined  in 


accordance  with  paragraph  (d)(4)(i)(D)  of 

this  section,  kg/kmol. 
R=Ideal  gas  constant,  8.314  m'kPa/kmolK. 
T=Temperature  of  vessel  vapor  space,  K. 
P,=Vapor  pressure  of  individual  organic  HAP 

i,  kPa. 
x,=Mole  fraction  of  organic  HAP  i  in  the 

liquid. 
n=Number  of  organic  HAP  in  stream. 
Tni=Minutes/episode. 

(3)  Emissions  from  vapor 
displacement.  Organic  HAP  emissions 
from  vapor  displacement  due  to  transfer 
of  material  into  or  out  of  a  vessel  shall 
be  calculated  using  Equation  9  of  this 
section: 


(y)(V)(P)(MW,_) 


'episode 


RT 


[Eq.  9] 


Where: 

Ecpisodc=Emissions,  kg/episode. 

y=Saturated  mole  fraction  of  all  organic  HAP 

in  vapor  phase. 
V= Volume  of  gas  displaced  from  the  vessel, 

m\ 
P=Pressure  in  vessel  vapor  space,  kPa. 
MWwavg=Weighted  average  molecular  weight 

of  organic  HAP  in  vapor,  determined  in 


accordance  with  paragraph  (d)(4)(i)(D)  of 

this  section,  kg/kmol. 
R=Ideal  gas  constant,  8.314  m'  kPa/kmolK. 
T=Temperature  of  vessel  vapor  space,  K. 

(4)  Emissions  from  heating  of  vessels. 
Organic  HAP  emissions  caused  by  the 
heating  of  a  vessel  shall  be  calculated 
using  the  procedures  in  either  paragraph 
(d)(4)(i),(ii),  or  (iii)  of  this  section,  as 
appropriate. 

(i)  If  the  final  temperature  to  which 
the  vessel  contents  is  heated  is  lower 
than  50  K  below  the  boiling  point  of  the 
HAP  in  the  vessel,  then  organic  HAP 
emissions  shall  be  calculated  using  the 
equations  in  paragraphs  (d)(4)(i)(A) 
through  (D)  of  this  section. 

(A)  Organic  HAP  emissions  caused  by 
heating  of  a  vessel  shall  be  calculated 
using  Equation  10  of  this  section.  The 
assumptions  made  for  this  calculation 
are  atmospheric  pressure  of  760 
millimeters  of  mercury  (mm  Hg)  and  the 
displaced  gas  is  always  saturated  with 
volatile  organic  compounds  (VOC) 
vapor  in  equilibrium  with  the  liquid 
mixture: 
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Pi  rt 
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[Eq.  11]         Pa  =  101.325-X(Pi)T        [Eq.  12] 


Where: 

ATi=Number  of  kg-moles  of  gas  displaced. 
Vfv=Volume  of  free  space  in  the  vessel,  m'. 
R=Ideal  gas  constant.  8. .314  m'kPa/kmolK. 
Pai=Initial  noncondensible  gas  partial 

pressure  in  the  vessel,  kPa. 
Pa:=Final  noncondensible  gas  partial 

pressure  in  the  vessel,  kPa. 
Ti=Initial  temperature  of  vessej,  K. 
T:=Final  temperature  of  vessel,  K. 

(C)  The  initial  and  final  pressure  of 
the  noncondensible  gas  in  the  vessel 
shall  be  calculated  using  Equation  12  of 
this  section: 


^  { mass  of  C)  i  ( molecular  weight  of  C)  j 

1=1  . 


]^(massof  C)i 

i=l 


each  increment  shall  be  calculated  using 
Equation  10  of  this  section. 

[1]  If  the  final  temperature  of  the 
heatup  is  at  or  lower  than  5  K  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the  final 
temperature  for  the  heatup,  even  if  the 
last  increment  is  less  than  5  K. 

(2)  If  the  final  temperature  of  the 
heatup  is  higher  than  5  K  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the 
temperature  5  K  below  the  boiling  point, 
even  if  the  last  increment  is  less  than  5 
K. 

(3)  If  the  vessel  contents  are  heated  to 
the  boiling  point  and  the  vessel  is  not 
operating  with  a  condenser,  the  final 
temperature  for  the  final  increment  shall 
be  the  temperature  5  K  below  the 
boiling  point,  even  if  the  last  increment 
is  less  than  5  K. 

(iii)  If  the  vessel  is  operating  with  a 
condenser,  and  the  vessel  contents  are 
heated  to  the  boiling  point,  the  process 


i=l 

Where: 

Pa=Initial  or  final  partial  pressure  of 

noncondensible  gas  in  the  vessel 

headspace,  kPa. 
101.325=Constant,  kPa. 
(P,)T=Partial  pressuse  of  each  organic  HAP  i 

in  the  vessel  headspace,  kPa,  at  the 

initial  or  final  temperature  (Tl  or  T2). 
n=Number  of  organic  HAP  in  stream. 

(D)  The  weighted  average  molecular 
weight  of  organic  HAP  in  the  displaced 
gas,  MWwavg.  shall  be  calculated  using 
Equation  13  of  this  section: 


[Eq.  13] 


condenser,  as  defined  in  §  63.1402,  is 
considered  part  of  the  process.  Organic 
HAP  emissions  shall  be  calculated  as 
the  sum  of  emissions  calculated  using 
Equation  10  of  this  section,  which 
calculates  organic  HAP  emissions  due  to 
heating  the  vessel  contents  to  the 
temperature  of  the  gas  exiting  the 
condenser,  and  emissions  calculated 
using  Equation  9  of  this  section,  which 
calculates  emissions  due  to  the 
displacement  of  the  remaining  saturated 
noncondensible  gas  in  the  vessel.  The 
final  temperature  in  Equation  10  of  this 
section  shall  be  set  equal  to  the  exit  gas 
temperature  of  the  condenser.  Equation 
9  of  this  section  shall  be  used  as  written 
below  in  Equation  14  of  this  section, 
using  free  space  volume,  and  T  is  set 
equal  to  the  condenser  exit  gas 
temperature: 
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(y)(Vf.)(P)(MW,avg) 

RT 


[Eq.  14] 


Where: 

EepiM)de=Eniissions,  kg/episode. 

y=Saturated  mole  fraction  of  all  organic  HAP 

in  vapor  phase. 
Vfi=Volume  of  the  free  space  in  the  vessel, 

mK 
P=Pressure  in  vessel  vapor  space,  kPa. 
MW»avg= Weighted  average  molecular  weight 

of  organic  HAP  in  vapor,  determined  in 

accordance  with  paragraph  (d)(4)(i)(D)  of 

this  .section,  kg/kmol. 
R=ldeal  gas  constant,  8.314  m'kPa/kmolK. 
T=Temperature  of  condenser  exit  stream,  K. 

(5)  Emissions  determined  by  direct 
measurement.  The  owner  or  operator 
may  estimate  annual  organic  HAP 
emissions  for  a  batch  emission  episode 
by  direct  measurement.  The  test 
methods  and  procedures  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  used  for  direct  measurement.  If 
direct  measurement  is  used,  the  owner 
or  operator  shall  perform  a  test  for  the 
duration  of  a  representative  batch 
emission  episode.  Alternatively,  the 
owner  or  operator  may  perform  a  test 
during  only  those  periods  of  the  batch 
emission  episode  for  which  the 
emission  rate  for  the  entire  episode  can 
be  determined  or  for  which  the 
emissions  are  greater  than  the  average 
emission  rate  of  the  batch  emission 
episode.  The  owner  or  operator 
choosing  either  yf  these  options  shall 
develop  an  emission  profile  illustrating 
the  emission  rate  (kilogram  per  unit 
time)  over  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data,  to  demonstrate 
that  test  periods  are  representative. 
Examples  of  information  that  could 
constitute  process  knowledge  include 
calculations  based  on  material  balances 
and  process  stoichiometry.  Previous  test 
results  may  be  used  to  develop  the 
emission  profile  provided  the  results  are 
still  relevant  to  the  current  batch 
process  vent  conditions.  The  emission 
profile  shall  be  included  in  the  site- 
specific  test  plan  required  by 

§  63.1417(h)(2). 

(6)  Emissions  determined  by 
engineering  assessment.  To  use 
engineering  assessment  to  estimate 
organic  HAP  emissions  from  a  batch 
emission  episode,  owners  or  operators 
shall  comply  with  paragraphs  (d)(6){i) 
through  (iii)  of  this  section. 

(i)  If  the  criteria  specified  in 
paragraphs  (d){6)(i)(A),  (B),  and  (C)  of 
this  section  are  met  for  a  specific  batch 
emission  episode,  the  owner^or  operator 
may  use  engineering  assessment  to 
estimate  organic  HAP  emissions  fi'om 
that  batch  emission  episode. 


(A)  Previous  test  data,  where  the 
measurement  of  organic  HAP  emissions 
was  an  outcome  of  the  test,  that  show 

a  greater  than  20  percent  discrepancy 
between  the  test  value  and  the  value 
estimated  using  the  applicable 
equations  in  paragraphs  (d)(1)  through 
(4)  of  this  section.  Paragraphs 
(d)(6)(i)(A)(l)  and  (2)  of  this  section 
describe  test  data  that  will  be  acceptable 
imder  this  paragraph. 

[1]  Test  data  for  the  batch  emission 
episode  obtained  during  production  of 
the  product  for  which  the 
demonstration  is  being  made. 

(2)  Test  data  obtained  for  a  batch 
emission  episode  fi'om  another  process 
train  where  the  test  data  were  obtained 
during  production  of  the  product  for 
which  the  demonstration  is  being  made. 
Test  data  from  another  process  train 
may  be  used  only  if  the  owner  or 
operator  can  demonstrate  that  the  data 
are  representative  of  the  batch  emission 
episode  for  which  the  demonstration  is 
being  made,  taking  into  account  the 
nature,  size,  operating  conditions, 
production  rate,  and  sequence  of 
process  steps  (e.g.,  reaction,  distillation, 
etc.)  of  the  equipment  in  the  other 
process  train. 

(B)  Previous  test  data  for  the  batch 
emission  episode  with  the  highest 
organic  HAP  emissions  on  a  mass  basis 
where  the  measurement  of  organic  HAP 
emissions  was  an  outcome  of  the  test, 
where  data  were  obtained  during  the 
production  of  the  product  for  which  the 
demonstration  is  being  made,  and  where 
the  data  show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  value  estimated  using  the  applicable 
equations  in  paragraphs  (d)(1)  through 
(4)  of  this  section.  If  the  criteria  in  this 
paragraph  are  met,  then  engineering 
assessment  may  be  used  for  all  batch 
emission  episodes  associated  with  that 
batch  cycle  for  the  batch  unit  operation. 

(C)  The  owner  or  operator  has 
requested  and  been  granted  approval  to 
use  engineering  assessment  to  estimate 
organic  HAP  emissions  from  a  batch 
emissions  episode.  The  request  to  use 
engineering  assessment  to  estimate 
organic  HAP  emissions  from  a  batch 
emissions  episode  shall  contain 
sufficient  information  and  data  to 
demonstrate  to  the  Administrator  that 
engineering  assessment  is  an  accurate 
means  of  estimating  organic  HAP 
emissions  for  that  particular  batch 
emissions  episode.  The  request  to  use 
engineering  assessment  to  estimate 
organic  HAP  emissions  for  a  batch 


emissions  episode  shall  be  submitted  in 
the  Precompliance  Report,  as  required 
by  §63. 1417(d). 

(ii)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following: 

(A)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices; 

(B)  Bench-scale  or  pilot-scale  test  data 
obtained  under  conditions 
representative  of  current  process 
operating  conditions; 

(C)  Flow  rate  or  organic  HAP  emission 
rate  specified  or  implied  within  a 
permit  limit  applicable  to  the  batch 
process  vent;  and 

(D)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(  1]  Use  of  material  balances; 

(2)  Estimation  of  flow  rate  based  on 
physical  equipment  design  such  as 
pump  or  blower  capacities; 

(3)  Estimation  of  organic  HAP 
concentrations  based  on  saturation 
conditions;  and 

(4)  Estimation  of  organic  HAP 
concentrations  based  on  grab  samples  of 
the  liquid  or  vapor. 

(iii)  Data  or  other  information  used  to 
demonstrate  that  the  criteria  in 
paragraph  (d)(6)(i)  of  this  section  have 
been  met  shall  be  reported  as  specified 
in  paragraphs  (d)(6)(iii)(A)  and  (B)  of 
this  section. 

(A)  Data  or  other  information  used  to 
demonstrate  that  the  criteria  in 
paragraphs  (d)(6)(i)(A)  and  (B)  of  this 
section  have  been  met  shall  be  reported 
in  the  Notification  of  Compliance 
Status,  as  required  by  §63. 1417(e)(9). 

(B)  The  request  for  approval  to  use 
engineering  assessment  to  estimate 
organic  HAP  emissions  from  a  batch 
emissions  episode  as  allowed  under 
paragraph  (d)(6)(i)(C)  of  this  section, 
and  sufficient  data  or  other  information 
for  demonstrating  to  the  Administrator 
that  engineering  assessment  is  an 
accurate  means  of  estimating  organic 
HAP  emissions  for  that  particular  batch 
emissions  episode  shall  be  submitted 
with  the  Precompliance  Report,  as 
required  by  §  63.1417(d). 

(7)  Emissions  for  a  single  hatch  cycle. 
For  each  batch  process  vent,  the  organic 
HAP  emissions  associated  with  a  single 
batch  cycle  shall  be  calculated  using 
Equation  15  of  this  section: 
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emissions  " 
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a  batch  process  vent 
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for  an  individual  batch 
tch  cycle, 
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ch  emission  episodes  for  the 


AE  =  I(;i,)(E,y„e.)        [Eq.  16] 

i=l 

Where: 

AE=Annual  em  issions  from  a  batch  process 

vent,  kg/yr 
N,=Number  of  1  ype  i  batch  cycles  performed 

annually,  c  ^cles/year. 
Etycie,=Emissioi  s  from  the  batch  process  vent 

associated  vith  a  single  type  i  batch 

cycle,  as  d(  termined  in  paragraph  (d)(7) 

of  this  sect  on,  kg/batch  cycle. 
n=Number  of  d  fferent  types  of  batch  cycles 

that  cause  he  emission  of  organic  HAP 

from  the  b<  tch  process  vent. 

(9)  Partial  /  ressures  in 
multicompon  mt  systems.  Individual 
HAP  partial  p  ressures  in 
multicompon  Bnt  systems  shall  be 
determined  u  ;ing  the  appropriate 
method  speci  led  in  paragraphs  (d)(9)(i) 
through  (iii)  c  f  this  section. 

(i)  If  the  coi  nponents  are  miscible,  use 
Raoult's  law  1  o  calculate  the  partial 
pressures; 

(ii)-If  the  sdlution  is  a  dilute  aqueous 
mixttue,  use  lenry's  law  constants  to 
calculate  part  al  pressures; 

(iii)  If  Raou  t's  law  or  Henry's  law  is 
not  appropria  te  or  available,  the  owner 
or  operator  m  ly  use  any  of  the  options 
in  paragraph  d)(9)(iii)(A).  (B),  or  (C)  of 
this  section. 

(A)  Experir  lentally  obtained  activity 
coefficients, '.  lenry's  law  constants,  or 
solubility  dat  r, 

(B)  Models  such  as  group- 
contribution  nodels,  to  predict  activity 
coefficients;  (  >t 

(C)  Assum«  the  components  of  the 
system  behav  e  independently  and  use 
the  summatic  n  of  all  vapor  pressures 
from  the  HA^s  as  the  total  HAP  partial 
pressiue. 


§63.1415 

(a)  Genera. 
or  operator  o 
at  an  affectec 
device  to  con  i 
of  this  sul 
parameter  m 
specified 


Monitoring  requirements. 

requirements.  Each  owner 
an  emission  point  located 
source  that  uses  a  control 
ply  with  the  requirements 
and  has  one  or  more 
initoring  level  requirement 

unjer  this  subpart,  shall 


install  the  monitoring  equipment 
specified  in  paragraph  (b)  of  this  section 
in  order  to  demonstrate  continued 
compliance  with  the  provisions  of  this 
subpart.  All  monitoring  equipment  shall 
be  installed,  calibrated,  maintained,  and 
operated  according  to  manufacturer's 
specifications  or  other  written 
procedures  that  provide  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately. 

(1)  This  monitoring  equipment  shall 
be  in  operation  at  all  times  when 
organic  HAP  emissions  that  are  required 
to  be  controlled  as  part  of  complying 
with  the  emission  limits  specified  in 
§§63.1404,  63.1405,  63.1406,  63.1407, 
and  63.1408  are  vented  to  the  control 
device. 

(2)  For  control  devices  controlling  less 
than  1  ton  per  year  of  imcontroUed 
organic  HAP  emissions,  monitoring 
shall  consist  of  a  daily  verification  that 
the  control  device  is  operating  properly. 
If  the  control  device  is  used  to  control 
batch  process  vents  alone  or  in 
combination  with  other  emission  points, 
the  verification  may  be  on  a  per  batch 
cycle  basis.  This  verification  shall 
include,  but  not  be  limited  to,  a  daily  or 
per  batch  demonstration  that  the  control 
device  is  working  as  designed.  The 
procediu'e  for  this  demonstration  shall 
be  submitted  for  review  and  approval  as 
part  of  the  Precompliance  Report,  as 
required  by  §63. 1417(d)(10). 

(3)  Nothing  in  this  section  shall  be 
construed  to  allow  a  monitoring 
parameter  excursion  caused  by  an 
activity  that  violates  other  applicable 
provisions  of  subpart  A,  F,  or  G  of  this 
part. 

(b)  Monitoring  equipment.  The 
monitoring  equipment  specified  in 
paragraphs  (b)(1)  through  (8)  of  this 
section  shall  be  installed  as  specified  in 
paragraph  (a)  of  this  section.  The 
parameters  to  be  monitored  are 
specified  in  Table  3  of  this  subpart. 

(1)  Where  a  scrubber  is  used,  the 
following  monitoring  equipment  is 
required. 

(i)  A  pH  monitoring  device  equipped 
with  a  continuous  recorder  to  monitor 
the  pH  of  the  scrubber  effluent. 

(ii)  A  flow  measurement  device 
equipped  with  a  continuous  recorder 
shall  be  located  at  the  scrubber  influent 
for  liquid  flow.  Gas  stream  flow  shall  be 
determined  using  one  of  the  following 
procedures: 

(A)  The  owner  or  operator  may 
determine  gas  stream  flow  using  the 
design  blower  capacity  with  appropriate 
adjustments  for  pressure  drop. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CFR  parts  264  through 
266  that  required  a  determination  of  the 


liquid  to  gas  (L/G)  ratio  prior  to  the 
applicable  compliance  date  for  this 
subpart,  the  owner  or  operator  may 
determine  gas  stream  flow  by  the 
method  that  had  been  utilized  to 
comply  with  those  regulations.  A 
determination  that  was  conducted  prior 
to  the  compliance  date  for  this  subpart 
may  be  utilized  to  comply  with  this 
subpart  if  it  is  still  representative. 
(C)  The  owner  or  operator  may 
prepare  and  implement  a  gas  stream 
flow  determination  plan  that  documents 
an  appropriate  method  which  will  be 
used  to  determine  the  gas  stream  flow. 
The  plan  shall  require  determination  of 
gas  stream  flow  by  a  method  which  will 
at  least  provide  a  value  for  either  a 
representative  or  the  highest  gas  stream 
flow  anticipated  in  the  scrubber  during 
representative  operating  conditions 
other  than  start-ups,  shutdowns,  or 
malfunctions.  The  plan  shall  include  a 
description  of  the  methodology  to  be 
followed  and  an  explanation  of  how  the 
selected  methodology  will  reliably 
determine  the  gas  stream  flow,  and  a 
description  of  the  records  that  will  be 
maintained  to  document  the 
determination  of  gas  stream  flow.  The 
owner  or  operator  shall  maintain  the 
plan  as  specified  in  §  63.1416(a). 

(2)  Where  an  absorber  is  used,  a 
scrubbing  liquid  temperatiue 
monitoring  device  and  a  specific  gravity 
monitoring  device  are  required,  each 
equipped  with  a  continuous  recorder. 

(3)  Where  a  condenser  is  used,  a 
condenser  exit  temperature  (product 
side)  monitoring  device  equipped  with 
a  continuous  recorder  is  required. 

(4)  Where  a  carbon  adsorber  is  used, 
an  integrating  regeneration  steam  flow 
or  nitrogen  flow,  or  pressure  monitoring 
device  having  an  accuracy  of  ±10 
percent  of  the  flow  rate,  level,  or 
pressure,  or  better,  capable  of  recording 
the  total  regeneration  steam  flow  or 
nitrogen  flow,  or  pressure  (gauge  or 
absolute)  for  each  regeneration  cycle; 
and  a  carbon  bed  temperature 
monitoring  device,  capable  of  recording 
the  carbon  bed  temperatiu-e  after  each 
regeneration  and  within  15  minutes  of 
completing  any  cooling  cycle  are 
required. 

(5)  Where  an  incinerator  is  used,  a 
temperatiu^e  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the 
temperatiu'e  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
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shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(6)  Where  a  flare  is  used,  a  device 
(including  but  not  limited  to  a 
thermocouple,  ultra-violet  beam  sensor, 
or  infrared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(7)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  a  temperature 
monitoring  device  in  the  firebox 
equipped  with  a  continuous  recorder  is 
required.  Any  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  the  primary  fuel  or  are  used  as  the 
primary  fuel  is  exempt  from  this 
requirement. 

(8)  As  an  alternate  to  paragraphs  (b)(1) 
through  (7)  of  this  section,  the  owner  or 
operator  may  install  an  organic 
monitoring  device  equipped  with  a 
continuous  recorder.  Said  organic 
monitoring  device  shall  meet  the 
requirements  of  Performance 
Specification  8  or  9  of  40  CFR  part  60, 
appendix  B,  and  shall  be  installed, 
calibrated,  and  maintained  according  to 
§63.6. 

■^   (c)  Alternative  monitoring  parameters. 
An  owner  or  operator  may  request 
approval  to  monitor  parameters  other 
than  those  specified  in  Table  3  of  this 
subpart.  The  request  shall  be  submitted 
according  to  the  procediues  specified  in 
§  63.1417(j).  Approval  shall  be 
requested  if  the  owner  or  operator: 

(1)  Uses  a  control  device  or  control 
technology  other  than  those  included  in 
paragraph  (b)  of  this  section;  or 

(2)  Uses  one  of  the  control  devices 
included  in  paragraph  (b)  of  this 
section,  but  seeks  to  monitor  a 
parameter  other  than  those  specified  in 
Table  3  of  this  subpart. 

(d)  Monitoring  of  bypass  lines. 
Owners  or  operators  using  a  vent  system 
that  contains  bypass  lines  that  could 
divert  emissions  away  from  a  control 
device  or  control  technology  used  to 
comply  with  the  provisions  of  this 
subpart  shall  comply  with  either 
paragraph  (d)(1)  or  (2)  of  this  section. 
Equipment  such  as  low  leg  drains,  high 
point  bleeds,  analyzer  vents,  open- 
ended  valves  or  lines,  and  pressiu^ 
relief  valves  needed  for  safety  purposes 
are  not  subject  to  this  paragraph. 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §63. 1416(d)(3).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  emissions 
away  from  the  control  device  or  control 
technology  and  to  the  atmosphere;  or 


(2)  Secure  the  bypass  line  damper  or 
valve  in  the  non-diverting  position  with 
a  car-seal  or  a  lock-and-key  type 
configuration.  A  visual  inspection  of  the 
seal  or  closure  mechanism  shall  be 
performed  at  least  once  every  month  to 
ensiue  that  the  damper  or  valve  is 
maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 
§  63.1416(d)(3). 

(e)  Monitoring  for  the  alternative 
standards.  For  control  devices  that  are 
used  to  comply  with  the  provisions  of 
§§  63.1404(b),  63.1405(b),  63.1406(b), 
63.1407(b),  or  63.1408(b)  the  owner  or 
operator  shall  conduct  continuous 
monitoring  of  the  outlet  organic  HAP 
concentration  whenever  emissions  are 
vented  to  the  control  device. 
Continuous  monitoring  of  outlet  organic 
HAP  concentration  shall  be 
accomplished  using  an  FTIR  instrument 
followdng  Method  PS-15  of  40  CFR  part 
60,  appendix  B.  The  owner  or  operator 
shall  calculate  a  daily  average  outlet 
organic  HAP  concentration. 

§63.1416    Recordkeeping  requirements. 

(a)  Data  retention.  Unless  otherwise 
specified  in  this  subpart,  each  owner  or 
operator  of  an  affected  source  shall  keep 
copies  of  all  applicable  records  and 
reports  required  by  this  subpart  for  at 
least  5  years,  as  specified  in  paragraph 
(a)(1)  of  this  section,  with  the  exception 
listed  in  paragraph  (a)(2)  of  this  section. 

(1)  All  appUcaole  records  shall  be 
maintained  in  such  a  manner  that  they 
can  be  readily  accessed.  The  most  recent 
6  months  of  records  shall  be  retained  on 
site  or  shall  be  accessible  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  The  remaining  4  and  one-half 
years  of  records  may  be  retained  offsite. 
Records  may  be  maintained  in  hard 
copy  or  computer-readable  form 
including,  but  not  limited  to,  on  paper, 
microfilm,  computer,  floppy  disk,  CD- 
ROM,  optical  disc,  magnetic  tape,  or 
microfiche. 

(2)  If  an  owner  or  operator  submits 
copies  of  reports  to  the  appropriate  EPA 
Regional  Office,  the  owner  or  operator  is 
not  required  to  maintain  copies  of 
reports.  If  the  EPA  Regional  Office  has 
waived  the  requirement  of 

§  63.10(a)(4)(ii)  for  submittal  of  copies  of 
reports,  the  owner  or  operator  is  not 
required  to  maintain  copies  of  those 
reports. 

(b)  Start-up,  shutdown,  and 
malfunction  plan  and  records.  The 
owner  or  operator  of  an  affected  source 
shsdl  develop  and  implement  a  startrup, 
shutdown,  and  malfunction  plan  as 
specified  in  §  63.6(e)(3)  and  shall  keep 


the  plan  on-site.  Records  shall  be  kept 
as  specified  in  paragraphs  (b)(1)  and  (2) 
of  this  section.  Records  are  not  required 
for  emission  points  that  do  not  require 
control  under  this  subpart. 

(1)  Records  of  the  occiurence  and 
duration  of  each  start-up,  shutdown, 
and  malfunction  of  operation  of  process 
equipment,  or  control  devices,  or 
recovery  devices,  or  continuous 
monitoring  systems,  or  control 
technologies  used  to  comply  with  this 
subpart  diu-ing  which  excess  emissions 
(as  defined  in  §63.1400(k)(4))  occur. 

(2)  For  each  start-up,  shutdown,  or 
malfunction  during  which  excess 
emissions  (as  defined  in  §63.1400(k)(4)) 
occur,  records  reflecting  whether  the 
procedures  specified  in  the  affected 
source's  start-up,  shutdown,  and 
malfunction  plan  were  followed  and 
documentation  of  actions  taken  that  are 
not  consistent  with  the  plan.  For 
example,  if  a  start-up,  shutdown,  and 
malfunction  plan  includes  procedures 
for  routing  a  control  device  to  a  backup 
control  device  (e.g.,  a  halogenated  i 
stream  could  be  routed  to  a  flare  during 
periods  when  the  primary  control 
device  is  out  of  service),  records  shall  be 
kept  of  whether  the  plan  was  followed. 
These  records  may  take  the  form  of  a 
"checklist"  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  start-up, 
shutdown,  and  malfunction  plan  for  the 
event. 

(c)  Monitoring  records.  Owners  or 
operators  required  to  comply  with 
§63.1415  and,  therefore,  required  to 
keep  continuous  records  shall  keep 
records  as  specified  in  paragraphs  (c)(1) 
through  (6)  of  this  section. 

(1)  The  owner  or  operator  shall  record 
either  each  measiu-ed  data  value  or 
average  values  for  1  hour  or  shorter 
periods  calculated  from  all  measured 
data  values  during  each  period.  If  values 
are  measured  more  frequently  than  once 
per  minute,  a  single  value  for  each 
minute  may  be  used  to  calculate  the 
hourly  (or  shorter  period)  average 
instead  of  all  measured  values.  Owners 
or  operators  of  batch  process  vents  shall 
record  each  measured  data  value;  if 
values  are  measiued  more  frequently 
than  once  per  minute,  a  single  value  for 
each  minute  may  be  recorded  instead  of 
all  measured  values. 

(2)  Daily  average,  batch  cycle  daily 
average,  or  block  average  values  of  each 
continuously  monitored  parameter  shall 
be  calculated  for  each  operating  day  as 
specified  in  paragraphs  (c)(2)(i)  and  (ii) 
of  this  section,  except  as  specified  in 
paragraphs  (c)(3)  and  (4)  of  this  section. 
The  option  of  conducting  pareimeter 
monitoring  for  batch  process  vents  on  a 
batch  cycle  daily  average  basis  or  a 
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block  average  t  isis  is  described  in 
paragraph  (d)(2 )  of  this  section. 

(i)  The  daily  iverage  value,  batch 
cycle  daily  avei  age,  or  block  average 
shall  be  calculated  as  the  average  of  all 
parameter  valu  ss  recorded  during  the 
operating  day.  i  ir  batch  cycle,  as 
appropriate,  ex  ;ept  as  specified  in 
paragraph  (c)(4  of  this  section.  For 
batch  process  v  jnts,  only  parameter 
values  recordec  during  those  batch 
emission  episoles,  or  portions  thereof, 
in  the  batch  cy(  le  that  the  owner  or 
operator  has  se  ected  to  control  in  order 
to  comply  shall  be  used  to  calculate  the 
average.  The  ca  culated  average  shall 
cover  a  24-houi  period  if  operation  is 
continuous,  or  he  number  of  hours  of 
operation  per  o  aerating  day  if  operation 
is  not  continuo  is  for  daily  average 
values  or  batch  cycle  daily  average 
values.  The  cal(  lulated  average  shall 
cover  the  entire  period  of  the  batch 
cycle  for  block  iverage  values.  As 
specified  in  §6  l.l413(a)(4)(i)(C)(3),  the 
owner  or  opera  or  shall  provide  the 
information  ne<  ded  to  calculate  batch 
cycle  daily  avei  ages  for  operating  days 
that  include  pai  tial  batch  cycles. 

(ii)  The  opera  ting  day  shall  be  the 
period  the  own  jr  or  operator  specifies 
in  the  operating  permit  or  the 
Notification  of  <  Compliance  Status  for 
purposes  of  det  jrmining  daily  average 
values  or  batch  cycle  daily  average 
values  of  monit  3red  parameters.  The 
block  shall  be  t  le  entire  period  of  the 
batch  cycle,  as   pecified  by  the  owner 
or  operator  in  t  le  operating  permit  or 
the  Notificatior  of  Compliance  Status 
for  purposes  of  determining  block 
average  values  )f  monitored  parameters. 

(3)  If  all  recoi  ded  values  for  a 
monitored  para  neter  during  an 
operating  day  o  r  block  are  above  the 
minimum  level  or  below  the  maximum 
level  establishe  i  in  the  Notification  of 
Compliance  Sta  tus  or  operating  permit, 
the  owner  or  of  erator  may  record  that 
all  values  were  ibove  the  minimum 
level  or  below  t  le  maximum  level  rather 
than  calculatin;  and  recording  a  daily 
average,  or  bloc  c  average,  for  that 


operating  day. 


through  (v 
included  in  an; 


during  process 
recovery  device 
operation  wher 
operating: 


or  these  operating  days 


or  blocks,  the  n  cords  required  in 
paragraph  (c)(l   of  this  section  shall  also 
be  retained  for  i  years. 

(4)  Monitorin  i  data  recorded  during 
periods  identified -in  paragraphs  (c)(4)(i) 
of  tlis  section  shall  not  be 
average  computed 
under  this  subf  art.  Records  shall  be 
kept  of  the  time  s  and  durations  of  all 
such  periods  ar  d  any  other  periods 
jr  control  device  or 
or  control  technology 
monitors  are  not 


(i)  Monitoring  system  breakdowns, 
repairs,  calibration  checks,  and  zero 
(low-level)  and  high-level  adjustments; 

(ii)  Start-ups; 

(iii)  Shutdowns; 

(iv)  Malfunctions:  and 

(v)  Periods  of  non-operation  of  the 
affected  source  (or  portion  thereof) 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies. 

(5)  The  owner  or  operator  who  has 
received  approval  to  monitor  different 
parameters,  under  §63.1417(j)  as 
allowed  under  §  63.1415(e),  than  those 
specified  for  storage  vessels,  continuous 
process  vents,  or  batch  process  vents 
shall  retain  for  a  period  of  5  years  each 
record  specified  in  their  approved 
Alternative  Monitoring  Parameters 
request. 

(6)  The  owner  or  operator  who  has 
received  approval  to  use  alternative 
continuous  monitoring  and 
recordkeeping  provisions  as  specified  in 
§  63.1417(k)  shall  retain  for  a  period  of 

5  years  each  record  specified  in  their 
approved  Alternative  Continuous 
Monitoring  request. 

(d)  Batch  process  vent  records.  (1) 
Compliance  demonstration  records. 
Each  owner  or  operator  of  a  batch 
process  vent  complying  with  §63.1406 
or  §  63.1407  shall  keep  the  following 
records,  as  applicable,  readily 
accessible. 

(i)  If  a  batch  process  vent  is  seeking 
to  demonstrate  compliance  with  the 
alternative  standard  specified  in 
§  63.1406(b)  or  §  63.1407(b),  results  of 
the  initial  compliauice  demonstration 
specified  in  §63.1413(0. 

(ii)  If  a  batch  process  vent  is  seeking 
to  demonstrate  compliance  with  the 
percent  reduction  requirements  of 
§63.1406(a)(l)(ii)  or  §63.1407(a)(2)(ii), 
records  documenting  the  batch  cycle 
percent  reduction  or  overall  percent 
reduction,  as  appropriate,  as  specified 
in§63.1413(e)(l)(iii). 

(iii)  When  using  a  flare  to  complv 
with  §  63.1406(a){l)(i)  or 
§63.1407(a)(2)(i): 

(A)  The  flare  design  (i.e.,  steam- 
assisted,  air-assisted  or  non-assisted); 

(B)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 

§  63.1413(g);  and 

(C)  Periods  when  all  pilot  flames  were 
absent  during  the  compliance 
determination  required  by  §  63.1413(g). 

(iv)  The  following  information  when 
using  a  control  device  or  control 
technology,  other  than  a  flare,  to  achieve 
compliance  with  the  percent  reduction 
requirement  of  §  63.1406(a)(l)(ii)  or 
§63.1407(a)(2){ii): 


(A)  For  an  incinerator,  non- 
combustion  control  device,  or  other 
control  technology,  the  percent 
reduction  of  organic  HAP  achieved  for 
emissions  vented  to  the  control  device 
or  control  technology,  as  determined 
using  the  procedures  specified  in 

§  63.1413(e)(1); 

(B)  For  a  boiler  or  process  heater,  a 
description  of  the  location  at  which  the 
vent  stream  is  introduced  into  the  boiler 
or  process  heater:  and 

(C)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  vent  stream 
is  not  introduced  with  the  primary  fuel 
or  used  as  the  primary  fuel,  the  percent 
reduction  of  organic  HAP  achieved  for 
emissions  vented  to  the  control  device, 
as  determined  using  the  procedures 
specified  in  §  63.1413(e)(1). 

(v)  If  a  batch  process  vent  is  seeking 
to  demonstrate  compliance  with  the 
mass  emission  limits  specified  in 
§63.1406(a)(l)(iii)  or  (a)(2){iii)  or 
specified  in  §63. 1407(b)(2),  the 
following  information: 

(A)  Results  of  the  initial  compliance 
demonstration  specified  in 

§  63.1413(e)(2). 

(B)  The  organic  HAP  emissions  from 
the  batch  process  vent  associated  with 
each  single  type  of  batch  cycle  (E  cycle  i) 
determined  as  specified  in 

§  63.1413(e)(2). 

(C)  The  site-specific  emission  limit 
required  by  §  63.1413(e)(2),  as 
appropriate. 

(vi)  If  an  owner  or  operator  designates 
a  condenser  sometimes  operated  as  a 
process  condenser  as  a  control  device, 
comply  with  either  paragraph 
(d)(l)(vi)(A)  or  (B)  of  this  section. 

(A)  Retain  information,  data,  analyses 
to  document  inprocess  recycling  of  the 
material  recovered  when  the  condenser 
is  operating  as  a  control  device. 

'  (B)  When  requested  by  the 
Administrator,  demonstrate  that 
material  recovered  by  the  condenser 
operating  as  a  control  device  is  reused 
in  a  manner  meeting  the  definition  of 
inprocess  recycling. 

(2)  Establishment  of  parameter 
monitoring  level  records.  For  each 
parameter  monitored  according  to 
§  63.1415(b)  and  Table  3  of  this  subpart, 
or  for  alternate  parameters  and/or 
parameters  for  alternate  control  devices 
or  control  technologies  monitored 
according  to  §  63.1417(j)  as  allowed 
under  §  63.1415(e),  maintain 
documentation  showing  the 
establishment  of  the  level  that  indicates 
proper  operation  of  the  control  device  or 
control  technology  as  required  by 
§  63.1415(c)  for  parameters  specified  in 
§  63.1415(b)  and  as  required  by 
§  63.1417(j)  for  alternate  parameters.  An 
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owner  or  operator  may  choose  to 
monitor  operating  parameters  for  batch 
process  vents  on  a  batch  cycle  daily 
average  basis  or  on  a  block  average 
basis.  The  batch  cycle  daily  average  is 
based  on  parameter  monitoring 
accomplished  during  the  operating  day 
(i.e.,  a  24-hour  basis).  The  block  average 
is  based  on  the  parameter  monitoring 
accomplished  during  a  single  batch 
cycle.  As  defined  in  §  63.1402,  the  block 
shall  be  the  period  of  time  equal  to  a 
single  batch  cycle.  Monitored  parameter 
documentation  shall  include  the 
following: 

(i)  Parameter  monitoring  data  used  to 
establish  the  level. 

(ii)  Identification  that  the  parameter 
monitoring  level  is  associated  with  a 
batch  cycle  daily  average  or  a  block 
average. 

(iii)  A  definition  of  the  batch  cycle  or 
block,  as  appropriate. 

(3)  Controlled  batch  process  vent 
continuous  compliance  records. 
Continuous  compliance  records  shall  be 
kept  as  follows: 

(i)  Each  owner  or  operator  of  a  batch 
process  vent  that  uses  a  control  device 
or  control  technology  to  comply  with 
the  percent  reduction  requirements  of 
§  63.1406(a){l)(ii)  or  §  63.1407(a)(2)(ii) 
shall  keep  the  following  records,  as 
applicable,  readily  accessible: 

fA)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.1415(b)  as  applicable,  and  listed  in 
Table  3  of  this  subpart,  or  specified  by 
the  Administrator  in  accordance  with 
§  63.1417(f)  as  allowed  under 
§  63.1415(e).  Said  records  shall  be  kept 
as  specified  under  paragraph  (c)  of  this 
section,  except  as  follows: 

(1)  For  carbon  adsorbers,  the  records 
specified  in  Table  3  of  this  subpart  shall 
be  maintained  in  place  of  continuous 
records. 

(2)  For  flares,  the  records  specified  in 
Table  4  of  this  subpart  shall  be 
maintained  in  place  of  continuous 
records. 

(B)  Records  of  the  batch  cycle  daily 
average  value  or  block  average  value  of 
each  continuously  monitored  parameter, 
as  specified  in  paragraph  (c)  of  this 
section. 

(ii)  Each  owner  or  operator  of  a  batch 
process  vent  that  uses  a  control  device 
or  control  technology  to  comply  with 
§63.1406  or  §63.1407  shall  keep  the 
following  records,  as  applicable,  readily 
accessible: 

(A)  Hourly  records  of  whether  the 
flow  indicator  for  bypass  lines  specified 
in  §  63.1415(d)  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour.  Also,  records  of 
the  time  and  duration  periods  when  the 


vent  is  diverted  from  the  control  device 
or  control  technology  or  the  flow 
indicator  specified  in  §  63.1415(d)  is  not 
operating. 

(B)  Where  a  seal  or  closure 
mechanism  is  used  to  comply  with 

§  63.1415(d),  hourly  records  of  whether 
a  diversion  was  detected  at  any  time  are 
not  required.  The  owner  or  operator 
shall  record  whether  the  monthly  visual 
inspection  of  the  seals  or  closure 
mechanisms  has  been  done  and  shall 
record  the  occurrence  of  all  periods 
when  the  seal  mechanism  is  broken,  the 
bypass  line  damper  or  valve  position 
has  changed,  or  the  key  for  a  lock-and- 
key  type  configuration  has  been  checked 
out,  and  records  of  any  car-seal  that  has 
broken. 

(C)  Records  specifying  the  times  and 
duration  of  periods  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zero  (low-level)  and  high- 
level  adjustments.  In  addition,  records 
specifying  any  other  periods  of  process 
or  control  device  operation  or  control 
technology  operation  when  monitors  are 
not  operating. 

(iii)  Each  owner  or  operator  of  a  batch 
process  vent  seeking  to  demonstrate 
compliance  with  the  alternative 
standard,  as  specified  in  §  63.1406(b)  or 
§  63.1407(b),  shall  keep  the  records  of 
continuous  emissions  monitoring 
described  in  §  63.1416(c). 

(iv)  Each  owner  or  operator  of  a  batch 
process  vent  seeking  to  demonstrate 
compliance  with  the  mass  emission 
limits,  specified  in  §63.1406(a){l)(iii)  or 
(a)(2)(iii),  shall  keep  the  following 
records,  as  applicable,  readily 
accessible. 

(A)  The  cumulative  average  monthly 
emission  rate  or  the  12-month  rolling 
average  monthly  emission  rate,  as 
appropriate. 

(B)  If  there  is  a  deviation  from  the 
mass  emission  limit,  as  specified  in 
§  63.1413(h),  the  individual  monthly 
emission  rate  data  points  making  up  the 
cumulative  average  monthly  emission 
rate  or  the  12-month  rolling  average 
monthly  emission  rate,  as  appropriate. 

(C)  If  it  becomes  necessary  to 
redetermine  (Ecyde .)  for  a  reactor  batch 
process  vent,  as  specified  in 

§  63.1413(e)(2),  the  new  value(s)  for 

(Ecycle  i)- 

(D)  If  an  owner  or  operator  is 
demonstrating  compliance  using  the 
procedures  in  §63. 1413(e)(2),  the 
monthly  value  of  the  site-specific 
emission  limit  developed  under 
§63.1413(e)(2). 

(e)  Aggregate  batch  vent  stream 
records.  (1)  Compliance  demonstration 
records.  Each  owner  or  operator  of  an 
aggregate  batch  vent  stream  complying 
with  §  63.1408(a)(1)  or  (2)  shall  keep  the 


following  records,  as  applicable,  readily 
accessible: 

(i)  If  an  aggregate  batch  vent  stream  is 
in  compliance  with  the  percent 
reduction  requirements  of 
§  63.1408(a)(l)(ii)  or  (a)(2)(ii).  owners  or 
operators  shall  comply  with  the 
recordkeeping  requirements  for 
continuous  process  vents  specified  in  40 
CFR  part  63,  subpart  SS. 

(ii)  If  an  aggregate  batch  vent  stream 
is  in  compliance  with  the  alternative 
standard  specified  in  §  63.1408(b), 
results  of  the  initial  compliance 
demonstration  specified  in  §63.1413(1). 

(iii)  When  using  a  flare  to  comply 
with  §63.1408(a)(l)(i)  or  (a)(2)(i): 

(A)  The  flare  design  (i.e.,  steam- 
assisted,  air-assisted  or  non-assisted). 

(B)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 

§  63.1413(g). 

(C)  Periods  when  all  pilot  flames  were 
absent  during  the  compliance 
determination  required  bv  §  63.1413(g). 

(iv)  If  an  aggregate  batch  vent  stream 
is  seeking  to  comply  with  the  mass 
emission  limits  specified  in 
§  63.1408(b)(2).  results  of  the  initial 
compliance  demonstration  specified  in 
§  63.1413(e)(2).  In  addition,  for  each 
batch  process  vent,  the  emissions 
associated  with  each  single  type  of 
batch  cycle  (E^yde .).  determined  as 
specified  in  §63.1413(ej[(2),  shall  be 
recorded. 

(2)  Establishment  of  parameter 
monitoring  level  records.  For  each 
parameter  monitored  according  to 

§  63.1415(b)  and  Table  3  of  this  subpart, 
or  for  alternate  parameters  and/or 
parameters  for  alternate  control  devices 
monitored  according  to  §63.1417(j)  as 
allowed  under  §63. 1415(e),  maintain 
documentation  showing  the 
establishment  of  the  level  that  indicates 
proper  operation  of  the  control  device  as 
required  by  §  63.1415(c)  for  parameters 
specified  in  §  63.1415(b)  and  as  required 
by  §  63.141 7(j)  for  alternate  parameters. 
Monitored  parameter  documentation 
shall  include  the  parameter  monitoring 
data  used  to  establish  the  level. 

(3)  Controlled  aggregate  batch  vent 
streams  continuous  compliance  records. 
The  following  continuous  compliance 
records  shall  be  kept,  as  applicable: 

(i)  Each  owner  or  operator  of  an 
aggregate  batch  vent  stream  that  uses  a 
control  device  to  comply  with  the 
percent  reduction  requirement  of 
§  63.1408(a)(l)(ii)  or  (a)(2)(ii)  shall  keep 
the  following  records,  as  applicable, 
readily  accessible: 

(A)  Continuous  records  of  the 
equipment  operating  parameters 
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specified  to  be  i  lonitored  under 
§  63.1415(b)  as  <  pplicable,  and  listed  in 
Table  3  of  this  sibpart,  or  specified  by 
the  Administrat  )r  in  accordance  with 
§  63.141 7{j)  as  a  lowed  under 

Re  ;ords  shall  be  kept  as 
paragraph  (c)  of  this 


§63.1415(e 
specified  under 


section,  except  i  is  follows: 

{1)  For  carbor  adsorbers,  the  records 
specified  in  Tame  3  of  this  subpart  shall 
be  maintained  i  i  place  of  continuous 
records. 

(2)  For  flares,  the  records  specified  in 
Table  3  of  this  s  ibpart  shall  be 
maintained  in  p  ace  of  continuous 
records. 

(B)  Records  o  the  daily  average  value 
of  each  continudusly  monitored 
parameter,  as  sp  ecified  in  paragraph  (c) 
of  this  section. 

(ii)  Each  own*  r  or  operator  of  an 
aggregate  batch  ^ent  stream  that  uses  a 
control  device  t(  i  comply  with 
paragraph  §63.1 408(a)(i)  or  (2)  of  this 
section  shall  ke<  p  the  following  records, 
as  applicable,  roidily  accessible: 

(A)  Hourly  re(  ords  of  whether  the 
flow  indicator  f(  r  bypass  lines  specified 
in  §  63.1415(d)  i  k'as  operating  and 
whether  a  diver  ion  was  detected  at  any 
time  during  the  lour.  Also,  records  of 
the  times  and  di  rations  of  periods  when 
the  vent  is  divet  ted  from  the  control 
device  or  the  fie  iv  indicator  specified  in 
§ 63.1415(d)  is  rot  operating. 

(B)  Where  a  .s<  al  or  closure 
mechanism  is  ui  ed  to  comply  with 

§  63.1415(d),  ho  arly  records  of  whether 
a  diversion  was  detected  at  any  time  are 
not  required.  Th  e  owner  or  operator 
shall  record  wh(  ther  the  monthly  visual 
inspection  of  thi  i  seals  or  closure 
mechanisms  ha;  been  done,  and  shall 
record  the  occui  rence  of  all  periods 
when  the  seal  ni  Bchanism  is  broken,  the 
bypass  line  dam  ler  or  valve  position 
has  changed,  or  he  key  for  a  lock-and- 
key  type  configi  ration  has  been  checked 
out,  and  records  of  any  car-seal  that  has 
broken. 

(C)  Records  sf  ecifying  the  times  and 
duration  of  peril  ids  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zerc  (low-level)  and  high- 
level  adjustmen  s.  In  addition,  records 
specifying  any  c  ther  periods  of  process 
or  control  devic  i  operation  when 
monitors  are  no'  operating. 

(iii)  Each  own  sr  or  operator  of  an 
aggregate  batch  ^ent  stream  seeking  to 
demonstrate  cor  ipliance  with  the 
alternative  stan(  ard,  as  specified  in 
§  63.1408(b),  shi  11  keep  the  records  of 
continuous  emii  sions  monitoring 
described  in  §6  1.1416(c). 

(iv)  Each  own  ;r  or  operator  of  an 
aggregate  batch  ^ent  stream  seeking  to 
demonstrate  cor  ipliance  with  the  mass 
emission  limits,  specified  in 


§  63.1408(b)(2).  shall  keep  the  following 
records,  as  applicable,  readily 
accessible: 

(A)  The  rolling  average  monthly 
emission  rate  or  the  12-month  roUing 
average  monthly  emission  rate,  as 
appropriate. 

(B)  If  there  is  a  deviation  from  the 
emission  limit,  as  specified  in 

§  63.1413(h)(1),  the  individual  monthly 
emission  rate  data  points  making  up  the 
rolling  average  monthly  emission  rate  or 
the  12-month  rolling  average  monthly 
emission  rate,  as  appropriate. 

(C)  If  it  becomes  necessary  to       .  ^ 
redetermine  (Ecydc.)  for  a  reactor  batch 
process  vent,  as  specified  in 

§  63.1413(e)(2),  the  new  value(s)  for 

ItjcyclciJ. 

(0  Continuous  process  vent  records. 
(1)  THE  index  value  records.  Each 
owner  or  operator  of  a  continuous 
process  vent  shall  maintain  records  of 
measurements,  engineering  assessments. 
and  calculations  performed  according  to 
the  procedures  of  §  63.1412(j)  to 
determine  the  TRE  index  value. 
Documentation  of  engineering 
assessments,  described  in  §63.1412(k), 
shall  include  all  data,  assumptions,  and  . 
procedures  used  for  the  engineering 
assessments. 

(2)  Volumetric  flovv  rate  records.  Each 
owner  or  operator  of  a  continuous 
process  vent  shall  record  the  volumetric 
flow  rate  as  measured  using  the 
sampling  site  and  volumetric  flow  rate 
determination  procedures  (if  applicable) 
specified  in  §63.14t2{b)  and  (f)  or 
determined  through  engineering 
assessment  as  specified  in  §63.1412(k). 

(3)  Organic  HAP  concentration 
records.  Each  owner  or  operator  shall 
record  the  organic  HAP  concentration  as 
measured  using  the  sampling  site  and 
organic  HAP  concentration 
determination  procedures  specified  in 

§  63.1412(b)and  (e).  or  determined 
through  engineering  assessment  as 
specified  in  §63.1412(k). 

(4)  Process  change  records.  Each 
owner  or  operator  of  a  continuous 
process  vent  shall  keep  up-to-date, 
readily  accessible  records  of  any  process 
changes  that  change  the  control 
applicability  for  a  continuous  process 
vent.  Records  are  to  include  any 
recalculation  or  measurement  of  the 
flow  rate,  organic  HAP  concentration, 
and  TRE  index  value. 

(g)  Other  records  or  documentation. 
(1)  For  continuous  monitoring  systems 
used  to  comply  with  this  subpart, 
owners  or  operators  shall  keep  records 
documenting  the  completion  of 
calibration  checks  and  records 
documenting  the  maintenance  of 
continuous  monitoring  systems  that  are 
specified  in  the  manufacturer's 


instructions  or  that  are  specified  in 
other  written  procedures  that  provide  - 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(2)  The  owner  or  operator  of  an 
affected  source  granted  a  waiver  under 
§  63.10(f)  shall  maintain  any 
information  demonstrating  whether  an 
affected  source  is  meeting  the 
requirements  for  a  waiver  of 
recordkeeping  or  reporting 
requirements. 

(3)  Owners  or  operators  using  the 
exemption  from  the  equipment  leak 
provisions  provided  by  §  63.1400(f) 
shall  comply  with  either  paragraph 
(g)(3)(i)  or  (ii)  of  this  section. 

(i)  The  owner  or  operator  shall  retain 
information,  data,  and  analysis  used  to 
document  the  basis  for  using  the 
exemption  provided  by  §  63.1400(f). 
Such  information,  data,  and  analysis 
shall  be  retained  for  the  12-month 
period  preceding  December  14.  1998 
and  for  each  1 2-month  period  the 
affected  source  is  in  operation  and  using 
the  exemption  provided  by  §  63.1400(f). 
The  beginning  of  each  12-month  period 
shall  be  the  anniversary  of  December  14. 
1998. 

(ii)  When  requested  by  the 
Administrator,  the  owner  or  operator 
shall  demonstrate  that  actual  annual 
production  is  equal  to  or  less  than  800 
megagrams  per  year  of  amino/phenolic 
resin  for  the  12-month  period  preceding 
December  14,  1998.  and  for  each  12- 
month  period  the  affected  source  has 
been  in  operation  and  using  the 
exemption  provided  by  §  63.1400(f).  The 
beginning  of  each  12-month  period  shall 
be  the  anniversary  of  December  14. 
1998. 

(4)  The  owner  or  operator  of  a  heat 
exchange  system  located  at  an  affected 
source  shall  retain  the  following 
records: 

(i)  Monitoring  data  required  by 
§  63.1409  indicating  a  leak  and  the  date 
when  the  leak  was  detected,  and  if 
demonstrated  not  to  be  a  leak,  the  basis 
for  that  determination. 

(ii)  Records  of  any  leaks  detected  by 
procedures  subject  to  §63. 1409(c)(2) 
and  the  date  the  leak  was  detected. 

(iii)  The  dates  of  efforts  to  repair 
leaks. 

(iv)  The  method  or  procedure  used  to 
confirm  repair  of  a  leak  and  the  date 
repair  was  confirmed. 

(h)  Reduced  recordkeeping  program. 
For  any  parameter  with  respect  to  any 
item  of  equipment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  specified  in 
paragraph  (h)(1)  or  (2)  of  this  section  as 
alternatives  to  the  provisions  specified 
in  this  subpart  for  storage  vessels, 
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continuous  process  vents,  batch  process 
vents,  or  aggregate  batch  vent  streams. 
The  owner  or  operator  shall  retain  for  a 
period  of  5  years  each  record  required 
by  paragraph  (h)(1)  or  (2)  of  this  section. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average,  batch  cycle  daily 
average,  or  block  average  value,  and  is 
not  required  to  retain  more  frequent 
values,  for  a  parameter  with  respect  to 
an  item  of  equipment,  if  the 
requirements  of  paragraphs  (h)(l)(i) 
through  (vi)  of  this  section  are  met.  An 
owner  or  operator  electing  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  of  this  section  shall  notify  the 
Administrator  in  the  Notification  of 
Compliance  Status  Report  required 
under  §63. 141 7(e)  or,  if  the  Notification 
of  Compliance  Status  has  already  been 
submitted,  in  the  Periodic  Report 
immediately  preceding  implementation 
of  the  requirements  of  this  paragraph  as 
specified  in  §  63.1417(f)(10). 

(i)  The  monitoring  system  is  capable 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  operation  other 
than  start-ups,  shutdowns,  or 
malfunctions  (e.g.,  a  temperature 
reading  of  -  200  °C  on  a  boiler)  and  will 
alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  occurrence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  or  block  constitute  a  single 
occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throughout  each 
operating  day,  a  running  average  of  the 
parameter  values  that  have  been 
obtained  during  that  operating  day  or 
block,  and  the  capability  to  observe  this 
running  average  is  readily  available  on- 
site  to  the  Administrator  during  the 
operating  day.  The  owner  or  operator 
shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (h)(l)(ii)(A)  through  (C)  of 
this  section.  All  instances  in  an 
operating  day  or  block  constitute  a 
single  occurrence: 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  six  1-hour  average  values;  and 

(C)  The  rurming  average  reflects  a 
period  of  operation  other  than  a  start- 
up, shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  imchanging  data  during 
periods  of  operation  other  than  start- 
ups, shutdowns,  or  malfunctions,  except 
in  circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers) 
and  will  alert  the  operator  by  alarm  or 
other  means.  The  owner  or  operator 


shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  or  block  constitute  a 
single  occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm  or 
other  means  if  the  running  average 
parameter  value  calculated  under 
paragraph  (h)(l)(ii)  of  this  section 
reaches  a  set  point  that  is  appropriately 
related  to  the  established  limit  for  the 
parameter  that  is  being  monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  ability  to  comply 
with  the  requirements  of  paragraphs 
(h)(l)(i)  through  (iv)  of  this  section,  at 
the  times  specified  in  paragraphs 
(h)(l)(v)(A)  through  (C).  The  owner  or 
operator  shall  document  that  the 
required  verifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(h)(l)(vi)(A)  through  (D)  of  this  section. 

(A)  Identification  of  each  parameter 
for  each  item  of  equipment  for  which 
the  owner  or  operator  has  elected  to 
comply  with  the  requirements  of 
paragraph  (h)(1)  of  this  section. 

(B)  A  description  of  the  applicable 
monitoring  system(s)  and  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (h){l)(i) 
through  (v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g.,  on-line  storage,  log 
entries)  for  each  required  record.  If  the 
description  changes,  the  owner  or 
operator  shall  retain,  as  provided  in 
paragraph  (a)  of  this  section,  except  as 
provided  in  paragraph  (h)(l)(vi)(D)  of 
this  section,  both  the  current  and  the 
most  recent  superseded  description. 

(C)  A  description  and  the  date  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  impair 
its  ability  to  comply  with  the 
requirements  of  paragraph  (h)  of  this 
section. 

(D)  Owners  and  operators  subject  to 
paragraph  (h)(l)(vi)(B)  of  this  section 
shall  retain  the  current  description  of 
the  monitoring  system  as  long  as  the 
description  is  current.  The  current 
description  shall,  at  all  times,  be 
retained  on-site  or  be  accessible  from  a 
central  location  by  computer  or  other 
means  that  provides  access  within  2 
hours  after  a  request.  The  owner  or 
operator  shall  retain  all  superseded 
descriptions  for  at  least  5  years  after  the 


date  of  their  creation.  Superseded 
descriptions  shall  be  retained  on-site  (or 
accessible  from  a  central  location  by 
computer  or  other  means  that  provides 
access  within  2  hours  after  a  request)  for 
at  least  6  months  after  their  creation. 
Thereafter,  superseded  descriptions  may 
be  stored  off-site. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (h)(1)  of  this  section  for  a 
parameter  with  respect  to  an  item  of 
equipment  and  a  period  of  6 
consecutive  months  has  passed  without 
any  deviation  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required"  to  record 
the  daily  average,  batch  cycle  daily 
average,  or  block  average  value  for  any 
operating  day  when  the  daily  average, 
batch  cycle  daily  average,  or  block 
average  value  is  less  than  the  maximum 
or  greater  than  the  minimum  established 
limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months  if 
the  parameter  limit  and  the  monitoring 
accomplished  during  the  period  prior  to 
the  compliance  date  were  required  and/ 
or  approved  by  the  Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average,  batch  cycle 
daily  average,  or  block  average  values, 
the  owner  or  operator  shall  notify  the 
Administrator  in  the  next  Periodic 
Report  as  specified  in  §63.1417(0(11). 
The  notification  shall  identify  the 
parameter  and  unit  of  equipment. 

(ii)  If,  on  any  operating  day  or  during 
any  block  after  the  owner  or  operator 
has  ceased  recording  the  daily  average, 
batch  cycle  daily  average,  or  block 
average  values  as  provided  in  paragraph 
(h)(2)  of  this  section,  there  is  a  deviation 
as  defined  in  paragraph  (h)(2)(iv)  of  this 
section,  the  owner  or  operator  shall 
immediately  resume  retaining  the  daily 
average,  batch  cycle  daily  average,  or 
block  average  value  for  each  operating 
day  and  shall  notify  the  Administrator 
in  the  next  Periodic  Report.  The  owner 
or  operator  shall  continue  to  retain  each 
daily  average,  batch  cycle  daily  average, 
or  block  average  value  until  another 
period  of  6  consecutive  months  has 
passed  without  a  deviation  as  defined  in 
paragraph  (h)(2)(iv)  of  this  section. 

(iii)  Tne  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
{h)(l)(i)  through  (iv)  of  this  section  for 
the  duration  specified  in  paragraph  (h) 
of  this  section.  For  any  calendar  week, 
if  compliance  with  paragraphs  (h)(l)(i) 
through  (iv)  of  this  section  does  not 
result  in  retention  of  a  record  of  at  least 
one  occurrence  or  measured  parameter 
value,  the  owner  or  operator  shall 
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revision  of  an  operating  permit  pursuant 
to  40  CFR  part  70  or  part  71  due  to 
circumstances  to  which  the  information 
pertains,  the  owner  or  operator  shall 
submit  the  information  with  the  request 
for  revision  to  the  operating  permit, 
(iii)  In  any  case  not  addressed  by 
paragraph  (b)(3)(i)  or  paragraph  (b)(3)(ii) 
of  this  section,  the  owner  or  operator 
shall  submit  the  information  with  the 
first  Periodic  Report,  as  required  by  this 
subpart,  which  has  a  submission 
deadline  at  least  60  days  after  the 
information  is  obtained. 

(c)  Subniittals.  All  reports  required 
under  this  subpart  shall  be  sent  to  the 
Administrator  at  the  appropriate 
address  listed  in  §63.13.  If  acceptable  to 
both  the  Administrator  and  the  owner  or 
operator  of  an  affected  source,  reports 
may  be  submitted  on  electronic  media. 

(d)  Precompliance  Report.  Owners  or 
operators  of  affected  sources  requesting 
an  extension  for  compliance;  requesting 
approval  to  use  alternative  monitoring 
parameters,  alternative  continuous 
monitoring  and  recordkeeping,  or 
alternative  controls;  requesting  approval 
to  use  engineering  assessment  to 
estimate  organic  HAP  emissions  from  a 
batch  emissions  episode  as  described  in 
§  63.1414(d)(6)(i)(C):  wishing  to 
establish  parameter  monitoring  levels 
according  to  the  procedures  contained 
in  §63.1413(a)(4)(ii);  establishing 
parameter  monitoring  levels  based  on  a 
design  evaluation  as  specified  in 

§  63.1413(a)(3);  following  the 
procedures  in  §  63.1413(e)(2);  or 
requesting  approval  to  incorporate  a 
provision  for  ceasing  to  collect 
monitoring  data  during  a  start-up, 
shutdown,  or  malfunction  into  tlie 
startup,  shutdown,  and  malfunction 
plan  when  that  monitoring  equipment 
would  be  damaged  if  it  did  not  cease  to 
collect  monitoring  data,  as  permitted 
under  §63. 1417(d)(9),  shall  submit  a 
Precompliance  Report  according  to  the 
schedule  described  in  paragraph  (d)(1) 
of  this  section.  The  Precompliance 
Report  shall  contain  the  information 
specified  in  paragraphs  (d)(2)  through 
(11)  of  this  section,  as  appropriate. 

(1)  The  Precompliance  Report  shall  be 
submitted  to  the  Administrator  no  later 
than  12  months  prior  to  the  compliance 
date.  Unless  the  Administrator  objects 
to  a  request  submitted  in  the 
Precompliance  Report  within  45  days 
after  its  receipt,  the  request  shall  be 
deemed  approved.  For  new  affected 
sources,  the  Precompliance  Report  shall 
be  submitted  to  the  Administrator  with 
the  application  for  approval  of 
construction  or  reconstruction  required 
by  §  63.5(d),  as  specified  on  Table  1  of 
this  subpart.  Supplements  to  the 
Precompliance  Report  may  be  submitted 


as  specified  in  paragraph  (d)(ll)  of  this 
section. 

(2)  A  request  for  an  extension  for 
compliance,  as  specified  in  §  63.1401(d), 
may  be  submitted  in  the  Precompliance 
Report.  The  request  for  a  compliance 
extension  will  include  the  data  outlined 
in  §  63.6(i)(6)(i)(A),  (B),  and  (D),  as 
reouired  in  §63. 1401(d)(1). 

13)  The  alternative  monitoring 
parameter  information  required  in 
paragraph  (j)  of  this  section  shall  be 
submitted  in  the  Precompliance  Report 
if,  for  any  emission  point,  the  owner  or 
operator  of  an  affected  source  seeks  to 
comply  through  the  use  of  a  control 
technique  other  than  those  for  which 
monitoring  parameters  are  specified  in 
this  subpart  or  seeks  to  comply  by 
monitoring  a  different  parameter  them 
those  specified  in  this  subpart. 

(4)  If  the  affected  source  seeks  to 
comply  using  alternative  continuous 
monitoring  and  recordkeeping  as 
specified  in  paragraph  (k)  of  this 
section,  the  owner  or  operator  shall 
submit  the  information  requested  in 
paragraph  (d)(4)(i)  or  (ii)  of  this  section 
in  the  Precompliance  Report: 

(i)  The  owner  or  operator  shall  submit 
notification  of  the  intent  to  use  the 
provisions  specified  in  paragraph  (k)  of 
this  section;  or 

(ii)  The  owner  or  operator  shall 
submit  a  request  for  approval  to  use 
alternative  continuous  monitoring  and 
recordkeeping  provisions  as  specified  in 
paragraph  (k)  of  this  section. 

(5)  The  owner  or  operator  shall  report 
the  intent  to  use  alternative  controls  to 
comply  with  the  provisions  of  this 
subpart  in  the  Precompliance  Report. 
The  Administrator  may  deem  the 
alternative  controls  to  be  equivalent  to 
the  controls  required  by  the  standard 
under  the  procedures  outlined  in 

§  63.6(b). 

(6)  Ifa  request  for  approval  to  use 
engineering  assessment  to  estimate 
organic  HAP  emissions  from  a  batch 
emissions  episode,  as  specified  in 

§  63.1414(d)(6)(i)(C),  is  being  made,  the 
information  required  by 
§  63.1414(d)(6J{iii)(B)  shall  be  submitted 
in  the  Precompliance  Report. 

(7)  If  an  owner  or  operator  elects  to 
establish  parameter  monitoring  levels 
according  to  the  procediues  contained 
in  §  63.1413(a)(4)(ii),  or  will  be 
establishing  parameter  monitoring 
levels  based  on  a  design  evaluation  as 
specified  in  §63. 1413(a)(3),  the 
following  information  shall  be 
submitted  in  the  Precompliance  Report: 

(i)  Identification  of  which  procediires 
( i.e.,  §  63.1413(a)(l){i)  or  (ii))  are  to  be 
used;  and 

(ii)  A  description  of  how  the 
parameter  monitoring  level  is  to  be 
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established.  If  the  procedures  in 
§  63.1413(a)(4){ii)  are  to  be  used,  a 
description  of  how  performance  test 
data  will  be  used  shall  be  included. 

(8)  If  an  owner  or  operator  is 
complying  with  the  mass  emission  limit 
specified  in  §  63.1406(a)(l)(iii)  or 
{a)(2)(iii),  §63. 1407(b)(2),  or 

§  63.1408(b)(2),  the  sample  of 
production  records  specified  in 
§  63.1413(e)(2)  shall  be  submitted  in  the 
Precompliance  Report. 

(9)  If  the  owner  or  operator  is 
requesting  approval  to  incorporate  a 
provision  for  ceasing  to  collect 
monitoring  data  dining  a  start-up, 
shutdown,  or  malfunction  into  the  start- 
up, shutdown,  and  malfunction  plan 
when  that  monitoring  equipment  would 
be  damaged  if  it  did  not  cease  to  collect 
monitoring  data,  the  information 
specified  in  paragraphs  (d)(9)(i)  and  (ii) 
of  this  section  shall  be  supplied  in  the 
Precompliance  Report  or  in  a 
supplement  to  the  Precompliance 
Report.  The  Administrator  shall 
evaluate  the  supporting  documentation 
and  shall  approve  the  request  only  if,  in 
the  Administrator's  judgment,  the 
specific  monitoring  equipment  would 
be  damaged  by  the  contemporaneous 
start-up,  shutdown,  or  malfunction. 

(i)  Documentation  supporting  a  claim 
that  the  monitoring  equipment  would  be 
damaged  by  the  contemporaneous  start- 
up, shutdowm,  or  malfunction. 

(ii)  A  request  to  incorporate  such  a 
provision  for  ceasing  to  collect 
monitoring  data  during  a  start-up, 
shutdown,  or  malfunction  into  the  start- 
up, shutdown,  and  malfunction  plan. 

(10)  The  procedure  for  a  control 
device  controlling  less  than  1  ton  per 
year  of  uncontrolled  organic  HAP 
emissions  shall  be  submitted,  as 
specified  in  §63. 1415(a)(2).  Such  a 
procedure  shall  meet  the  requirements 
specified  in  §63. 1415(a)(2). 

(11)  Supplements  to  the 
Precompliance  Report  may  be  submitted 
as  specified  in  paragraph  (d){ll)(i)  or  (ii) 
of  this  section.  Unless  the  Administrator 
objects  to  a  request  submitted  in  a 
supplement  to  the  Precompliance 
Report  within  45  days  after  its  receipt, 
the  request  shall  be  deemed  approved. 

(i)  Supplements  to  the  Precompliance 
Report  may  be  submitted  to  clarify  or 
modify  information  previously 
submitted. 

(ii)  Supplements  to  the  Precompliance 
Report  may  be  submitted  to  request 
approval  to  use  alternative  monitoring 
parameters,  as  specified  in  paragraph  (j) 
of  this  section;  to  use  alternative 
continuous  monitoring  and 
recordkeeping,  as  specified  in  paragraph 
(k)  of  this  section;  to  use  alternative 
controls,  as  specified  in  paragraph  (d)(5) 


of  this  section;  to  use  engineering 
assessment  to  estimate  organic  HAP 
emissions  from  a  batch  emissions 
episode,  as  specified  in  paragraph  (d)(6) 
of  this  section;  to  establish  parameter 
monitoring  levels  according  to  the 
procedures  contained  in 
§63.1413(a)(4)(ii)  or  (a)(3),  as  specified 
in  paragraph  (d)(7)  of  this  section;  or  to 
include  a  provision  for  ceasing  to  collect 
monitoring  data  during  a  start-up, 
shutdowm,  or  malfunction  in  the  start- 
up, shutdown,  and  malfunction  plan 
when  that  monitoring  equipment  would 
be  damaged  if  it  did  not  cease  to  collect 
monitoring  data,  as  specified  in 
paragraph  (d)(9)  of  this  section. 

(e)  Notification  of  Compliance  Status. 
For  existing  and  new  affected  sources,  a 
Notification  of  Compliance  Status  shall 
be  submitted  within  150  days  after  the 
compliance  dates  specified  in  §  63.1401. 
For  equipment  leaks,  the  Notification  of 
Compliance  Status  shall  contain  the 
information  specified  in  40  CFR  part  63, 
subpart  UU.  For  storage  vessels, 
continuous  process  vents,  batch  process 
vents,  and  aggregate  batch  vent  streams, 
the  Notification  of  Compliance  Status 
shall  contain  the  information  listed  in 
paragraphs  (e)(1)  through  (6)  of  this 
section. 

(1)  The  results  of  any  emission  point 
applicability  determinations, 
performance  tests,  design  evaluations, 
inspections,  continuous  monitoring 
system  performance  evaluations,  any 
other  information  used  to  demonstrate 
compliance,  and  any  other  taformation, 
as  appropriate,  required  to  be  included 
in  the  Notification  of  Compliance  Status 
under  40  CFR  part  63,  subpart  WW  and 
subpart  SS,  as  referred  to  in  §  63.1404 
for  storage  vessels;  under  40  CFR  part 
63,  subpart  SS,  as  referred  to  in 
§63.1405  for  continuous  process  vents; 
under  §63. 1416(f)(1)  through  (3)  for 
continuous  process  vents;  under 
§  63.1416(d)(1)  for  batch  process  vents; 
and  under  §  63.1416(e)(1)  for  aggregate 
batch  vent  streams.  In  addition,  each 
owner  or  operator  shall  comply  with 
paragraphs  (e)(l)(i)  and  (ii)  of  this 
section. 

(i)  For  performance  tests,  applicabihty 
determinations,  and  estimates  of  organic 
HAP  emissions  that  are  based  on 
measurements,  the  Notification  of 
Compliance  Status  shall  include  one 
complete  test  report,  as  described  in 
paragraph  (e)(l){ii)  of  this  section,  for 
each  test  method  used  for  a  particular 
kind  of  emission  point.  For  additional 
tests  performed  for  the  same  kind  of 
emission  point  using  the  same  method, 
the  results  and  any  other  required 
information  shall  be  submitted,  but  a 
complete  test  report  is  not  required. 


(ii)  A  complete  test  report  shall 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(2)  For  each  monitored  parameter  for 
which  a  maximum  or  minimum  level  is 
required  to  be  established,  the 
Notification  of  Compliance  Status  shall 
contain  the  information  specified  in 
paragraphs  (e)(2)(i)  through  (iv)  of  this 
section,  unless  this  information  has 
been  established  and  provided  in  the 
operating  permit. 

(i)  The  required  information  shall 
include  the  specific  maximum  or 
minimum  level  of  the  monitored 
parameter(s)  for  each  emission  point. 

(ii)  The  required  information  shall 
include  the  rationale  for  the  specific 
maximum  or  minimum  level  for  each 
parameter  for  each  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  level  and  a 
description  of  why  the  level  indicates 
proper  operation  of  the  control  device  or 
control  technology. 

(iii)  The  required  information  shall 
include  a  definition  of  the  affected 
source's  operating  day,  as  specified  in 
§  63.1416(c)(2)(ii).  for  purposes  of 
determining  daily  average  values  or 
batch  cycle  daily  average  values  of 
monitored  parameters.  The  required 
information  shall  include  a  definition  of 
the  affected  source's  block(s),  as 
specified  in  §63.1416(c)(2)(ii),  for 
purposes  of  determining  block  average 
values  of  monitored  parameters. 

(iv)  For  batch  process  vents,  the 
required  information  shall  include  a 
definition  of  each  batch  cycle  that 
requires  the  control  of  one  or  more 
batch  emission  episodes  during  the 
cycle,  as  specified  in 
§§63.1413(e)(l)(iii)and. 
63.1416(c)(2)(ii). 

(3)  when  the  determination  of 
applicability  for  process  units,  as  made 
following  the  procedures  in 

§  63.1400(g),  indicates  that  a  process 
unit  is  an  APPU,  an  identification  of  the 
APPU  and  a  statement  indicating  that 
the  APPU  is  an  APPU  that  produces 
more  than  one  intended  product  at  the 
same  time,  as  specified  in 
§  63.1400(g)(1),  or  is  a  flexible 
operations  process  unit  as  specified  in 
§  63.1400(g)(2)  through  (4). 

(4)  [Reserved) 
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this  section  shall  be  a  statement  that  the 
affected  source  was  in  compliance  for 
the  preceding  6-month  period  and  no 
activities  specified  in  paragraphs  (f)(3) 
through  (11)  of  this  section  occurred 
during  the  preceding  6-month  period. 

(3)  For  an  owner  or  operator  of  an 
affected  source  complying  with  the 
provisions  of  §§  63.1404  through 
63.1409  for  any  emission  point.  Periodic 
Reports  shall  include: 

(i)  All  information  specified  in  40 
CFR  part  63.  subpart  WW  and  subpart 
SS  for  storage  vessels:  40  CFR  part  63, 
subpart  SS  for  continuous  process  vents; 
§  63.1416(d)(3)(ii)  for  batch  process 
vents:  and  §  63.1416(e)  for  aggregate 
batch  vent  stream. 

(ii)  The  daily  average  values,  batch 
cycle  daily  average  values,  or  block 
average  values  of  monitored  parameters 
for  deviations,  as  specified  in 
§  63.1413(h),  of  operating  parameters.  In 
addition,  the  periods  and  duration  of 
periods  when  monitoring  data  were  not 
collected  shall  be  specified. 

(4)  Notification  if  one  or  more 
emission  point(s)  or  one  or  more  APPU 
is  added  to  an  affected  source.  The 
owner  or  operator  shall  submit  the 
following  information: 

(i)  A  description  of  the  addition  to  the 
affected  source; 

(ii)  Notification  of  applicability  status 
(i.e.,  does  the  emission  point  require 
control)  of  the  additional  emission 
point,  if  appropriate,  or  notification  of 
all  emission  points  in  the  added  APPU. 

(5)  If  there  is  a  deviation  from  the 
mass  emission  limit  specified  in 
§63.1406(a)(l)(iii)  or  (a)(2)(iii), 

§  63.1407(b)(2),  or  §  63.1408(b)(2),  the 
following  information,  as  appropriate, 
shall  be  included: 

(i)  The  cumulative  average  monthly 
emission  rate  or  the  12-month  rolling 
average  monthly  emission  rate,  as 
appropriate. 

(ii)  The  individual  monthly  emission 
rate  data  points  making  up  the 
cumulative  average  monthly  emission 
rate  or  the  12-month  rolling  average 
monthly  emission  rate,  as  appropriate. 

(iii)  If  an  owner  or  operator  is 
demonstrating  compliance  using  the 
procedures  in  §  63.1413(e)(2)(ii),  the 
monthly  value  of  the  site-specific 
emission  limit. 

(6)  If  any  performance  tests  are 
reported  in  a  Periodic  Report,  the 
following  information  shall  be  included: 

(i)  One  complete  test  report  shall  be 
submitted  for  each  test  method  used  for 
a  particular  kind  of  emission  point 
tested.  A  complete  test  report  shall 
contain  the  information  specified  in 
paragraph  {e)(l)(ii)  of  this  section. 

(ii)  For  additional  tests  performed  for 
the  same  kind  of  emission  point  using 


the  same  method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 

(7)  The  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
primary  product  determination  for 
amino/phenolic  resins  made  under 

§  63.1400(g). 

(8)  The  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
predominant  use  determination  for  a 
storage  vessel  belonging  to  an  affected 
source  subject  to  this  subpart  that  is 
made  under  §  63.1400(h)(6). 

(9)  If  an  owner  or  operator  invokes  the 
delay  of  repair  provisions  for  a  heat 
exchange  system,  the  following 
information  shall  be  submitted,  as 
appropriate.  If  the  leak  remains 
unrepaired,  the  information  shall  also 
be  submitted  in  each  subsequent 
periodic  report  until  repair  of  the  leak 

is  reported. 

(i)  The  presence  of  the  leak  and  the 
date  that  the  leak  was  detected. 

(ii)  Whether  or  not  the  leak  has  been 
repaired.  If  the  leak  is  repaired,  the  date 
the  leak  was  successfully  repaired.  If  the 
leak  remains  unrepaired,  the  expected 
date  of  repair. 

(iii)  The  reason(s)  for  delay  of  repair. 
If  delay  of  repair  is  invoked  due  to  the 
reasons  described  in  §  63.1409(e)(2). 
documentation  of  emissions  estimates 
shall  be  included. 

(10)  Notification  that  the  owner  or 
operator  has  elected  to  comply  with 

§  63.1416(h).  Reduced  Recordkeeping 
Program. 

(11)  Notification  that  the  owner  or 
operator  has  elected  to  not  retain  the 
daily  average,  batch  cycle  daily  average, 
or  block  average  values,  as  appropriate, 
as  specified  in  §63.1416(h)(2)(i). 

(12)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  particular  emission  points  as 
specified  in  paragraphs  (f)(12)(i)  through 
(iv)  of  this  section. 

(i)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  a  period  of  1  year  for  an 
emission  point  if  the  Administrator 
requests  the  owner  or  operator  to  submit 
quarterly  reports  for  the  emission  point. 

(ii)  The  quarterly  reports  shall  include 
all  information  specified  in  paragraphs 
(f)(3)  through  (11)  of  this  section 
applicable  to  the  emission  point  for 
which  quarterly  reporting  is  required 
under  paragraph  (f)(12)(i)  of  this  section. 
Information  applicable  to  other 
emission  points  within  the  affected 
source  shall  be  submitted  in  the 
semiannual  reports  required  under 
paragraph  (f)(1)  of  this  section. 
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(iii)  Quarterly  reports  shall  be 
submitted  no  later  than  60  days  after  the 
end  of  each  quarter. 

(iv)  After  quarterly  reports  have  been 
submitted  for  an  emission  point  for  1 
year,  the  owner  or  operator  may  return 
to  semiannual  reporting  for  the  emission 
point  unless  the  Administrator  requests 
the  owner  or  operator  to  continue  to 
submit  quarterly  reports. 

(g)  Start-up,  shutdown,  and 
malfunction  reports.  For  the  purposes  of 
this  subpart,  the  semiannual  start-up, 
shutdown,  and  malfunction  reports 
shall  be  submitted  on  the  same  schedule 
as  the  Periodic  Reports  required  under 
paragraph  (f)  of  this  section  instead  of 
being  submitted  on  the  schedule 
specified  in  §63.10(d)(5)(i).  Said  reports 
shall  include  the  information  specified 
in  §  63.1416(b)(1)  and  (2)  and  shall 
contain  the  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy. 

(h)  Other  reports.  Other  reports  shall 
be  submitted  as  specified  in  paragraphs 
(h)(1)  through  (7)  of  this  section. 

(1)  For  storage  vessels,  the 
notifications  of  inspections  required  by 
40  CFR  part  63,  subpart  WW  shall  be 
submitted. 

(2)  A  site-specific  test  plan  shall  be 
submitted  no  later  than  90  days  before 
the  planned  date  for  a  performance  test. 
Unless  the  Administrator  requests 
changes  to  the  site-specific  test  plan 
within  45  days  after  its  receipt,  the  site- 
specific  test  plan  shall  be  deemed 
approved.  The  test  plan  shall  include  a 
description  of  the  planned  test  and 
rationale  for  why  the  planned 
performance  test  will  provide  adequate 
and  representative  results  for 
demonstrating  the  performance  of  the 
control  device.  If  required  by 

§  63.1413(e)(1)  or  §  63.1414(d)(5),  the 
test  plan  shall  include  an  emission 
profile  and  rationale  for  why  the 
selected  test  period  is  representative. 

(3)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
days  before  the  performance  test  is 
scheduled  in  order  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present  during  the  test.  If 
after  30  days  notice  for  an  initially 
scheduled  performance  test,  there  is 
delay  (due  to  operational  problems,  etc.) 
in  conducting  the  scheduled 
periFormance  test,  the  owner  or  operator 
of  an  affected  source  shall  notify  the 
Administrator  as  soon  as  possible  of  any 
delay  in  the  original  test  date,  either  by 
providing  at  least  7  days  prior  notice  of 
the  rescheduled  date  of  the  performance 
test,  or  by  arranging  a  rescheduled  date 


with  the  Administrator  by  mutual 
agreement. 

(4)  When  the  conditions  of 

§  63.1400(g)(7)  or  the  conditions  of 
§  63.1400(g)(8)  are  met,  notification  of 
changes  to  the  primary  product  for  an 
APPU  or  process  unit  shall  be 
submitted.  When  a  notification  is  made 
in  response  to  a  change  in  the  primary 
product  under  §  63.1400(g)(7),  rationale 
for  why  it  is  anticipated  that  no  amino/ 
phenolic  resins  will  be  produced  in  the 
process  unit  in  the  future  shall  be 
included. 

(5)  Owners  or  operators  of  APPU  or 
emission  points  (other  than  equipment 
leak  components  subject  to  §  63.1410) 
that  are  added  to  the  affected  source 
under  the  provisions  of  §  63.1400(d)(2) 
or  (3)  or  under  the  provisions  of 

§  63.5(b)(C)  shall  submit  reports  as 
specified  in  paragraphs  (h)(5)(i)  through 
(ii)  of  this  section, 
(i)  Reports  shall  include: 

(A)  A  description  of  the  process 
change  or  addition,  as  appropriate; 

(B)  The  planned  start-up  date  and  the 
appropriate  compliance  date;  and 

(C)  Identification  of  the  emission 
points  (except  equipment  leak 
components  subject  to  §  63.1410) 
specified  in  paragraphs  (h)(5)(i)(C)(  1) 
through  [3]  of  this  section,  as  applicable. 

(1  All  the  emission  points  in  an  added 
APPU. 

[2)  All  the  emission  points  in  an 
affected  source  that  becomes  a  new 
affected  source. 

[3]  All  the  added  or  created  emission 
points  resulting  from  a  process  change. 

(ii)  If  the  owner  or  operator  wishes  to 
request  approval  to  use  alternative 
monitoring  parameters,  aUernative 
continuous  monitoring  or 
recordkeeping,  alternative  controls, 
engineering  assessment  to  estimate 
organic  HAP  emissions  from  a  batch 
emissions  episode,  or  wishes  to 
establish  parameter  monitoring  levels 
according  to  the  procedures  contained 
in§63.1413(a){l)(ii)or(ii),  a 
Precompliance  Report  shall  be 
submitted  no  later  than  180  days  prior 
to  the  appropriate  compliance  date. 

(6)  The  information  specified  in 
paragraphs  (h)(6)(i)  and  (ii)  of  this 
section  shall  be  submitted  when  a  small 
control  device  becomes  a  large  control 
device,  as  specified  in 
§63.1413(a)(l)(ii). 

(i)  Notification  that  a  small  control 
device  has  become  a  large  control 
device  and  the  site-specific  test  plan 
shall  be  submitted  within  60  days  of  the 
date  the  small  control  device  becomes  a 
large  control  device.  The  site-specific 
test  plan  shall  include  the  information 
specified  in  paragraph  (h)(2)  of  this 
section.  Approval  of  the  site-specific 


test  plan  shall  follow  paragraph  (h)(2)  of 
this  section. 

(ii)  Results  of  the  performance  test 
required  by  §63.141 3(a)(l)(ii)  shall  be 
submitted  within  150  days  of  the  date 
the  small  control  device  becomes  a  large 
control  device. 

(7)  Whenever  a  continuous  process 
vent  becomes  subject  to  control 
requirements  under  40  CFR  part  63, 
subpart  SS,  as  a  result  of  a  process 
change,  the  owner  or  operator  shall 
submit  a  report  within  60  days  after  the 
performance  test  or  applicability 
assessment,  whichever  is  sooner.  The 
report  may  be  submitted  as  part  of  the 
next  Periodic  Report  required  by 
paragraph  (f)  of  this  section. 

(i)  The  report  shall  include  the 
following  information: 

(A)  A  description  of  the  process 
change; 

(B)  The  results  of  the  recalculation  of 
the  organic  HAP  concentration, 
volumetric  flow  rate,  and  or  TRE  index 
value  required  under  §63.1412  and 
recorded  under  §  63.1416(f). 

(C)  A  statement  that  the  owner  or 
operator  will  comply  with  the 
requirements  specified  in  §63.1405. 

(ii)  If  a  performance  test  is  required  as 
a  resuft  of  a  process  change,  the  owner 
or  operator  shall  specify  that  the 
performance  test  has  become  necessary 
due  to  a  process  change.  This 
specification  shall  be  made  in  the 
performance  test  notification  to  the 
Administrator,  as  specified  in  paragraph 
(h)(3)  of  this  section. 

(iii)  If  a  process  change  does  not  result 
in  additional  applicable  requirements, 
then  the  owner  or  operator  shall  include 
a  statement  documenting  this  in  the 
next  Periodic  Report  required  by 
paragraph  (f)  of  this  section.  ^ 

(i)  Operating  permit  application.  An 
owner  or  operator  who  submits  an 
operating  permit  application  instead  of 
a  Precompliance  Rejjort  shall  submit  the 
information  specified  in  paragraph  (d) 
of  this  section,  Precompliance  Report,  as 
applicable. 

(j)  Alternative  monitoring  parameters. 
The  owner  or  operator  who  has  been 
directed  by  any  section  of  this  subpart 
or  any  section  of  another  subpart 
referenced  by  this  subpart  that  expressly 
referenced  this  paragraph  (j)  to  set 
unique  monitoring  parameters,  or  who 
requests  approval  to  monitor  a  different 
parameter  than  those  specified  in 
§  63.1415(b),  shall  submit  the 
information  specified  in  paragraphs 
(j)(l)  through  (3)  of  this  section  in  the 
Precompliance  Report,  as  required  by 
paragraph  (d)  of  this  section. 

(1)  The  required  information  shall 
include  a  description  of  the  parameter(s) 
to  be  monitored  to  ensure  the  recovery 
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either  condi 
(ii)  of  this  section 

(i)  If  monitoiing 
not  continuous 

(ii)  If  reports 
will  not  be  inc 
when  the  mon 
above  the 
minimum  leve 


em 


litio[i 


max:  mum 


'e  t 


operating  perrr  it 
Compliance  Stfctus. 

(k)  Altemati 
An  owner  or  o 
implement  the 
specified  in  § 
vessels,  continlious 
process  vents, 
streams  may  i 
use  alternative 


provisions  acc(  ird 
specified  in  pa  ■; 
(4)  of  this  sectipn 
submitted  in 
as  specified  in 
section  if  not 


tie 


(k)(2){ 


prov  sions 


a  r 
operating  perm  it 
contain  the  in 
paragraphs 
section,  as  app 

(l)The 
shall  govern  th 
requests. 

(2)  An  ownei 
affected  source 
automated  m 
system  capable 
values  at  least 


device,  or  control 
perated  in  conformance 
and  achieves  the 

limit  or  percent 
an  explanation  of  the 
select  the  parameter(s). 
information  shall 
ion  of  the  methods 
that  will  be  used  to 
the  parameter 
jr  operation,  the  schedule 

ion,  and  a  statement 
or  operator  will  establish 
1  nonitored  parameter  as 
fication  of  Compliance 
quired  in  paragraph  (e) 
unless  this  information 
included  in  the 
application, 
red  information  shall 
tion  of  the  proposed 
re(  lordkeeping,  and 
to  include  the 
content  of  monitoring, 
and  reporting.  Further, 
the  proposed 
recordkeeping,  and 

shall  be  included  if 
in  paragraph  (j)(3)(i)  or 
is  met: 

and  recordkeeping  is 
or 

of  daily  average  values 
uded  in  Periodic  Reports 
tored  parameter  value  is 
level  or  below  the 
as  established  in  the 
or  the  Notification  of 


(£3 


continuous  monitoring. 
)erator  choosing  not  to 
monitoring  provisions 
.1415  for  storage 

process  vents,  batch 
)r  aggregate  batch  vent 
r  stead  request  approval  to 
continuous  monitoring 
ing  to  the  procedures 
agraphs  (k)(l)  through 
Requests  shall  be 
Precompliance  Report 
jaragraph  {d)(4)  of  this 
eady  included  in  the 
application  and  shall 
formation  specified  in 
i)  and  (ii)  of  this 
icable. 

in§63.8{f)(5)(i) 
3  review  and  approval  of 


or  operator  of  an 
that  does  not  have  an 
oi^itoring  and  recording 
of  measuring  parameter 
I  )nce  every  15  minutes 


and  that  does  not  generate  continuous 
records  may  request  approval  to  use  a 
nonautomated  system  with  less  frequent 
monitoring  in  accordance  with 
paragraphs  {k)(2){i)  and  (ii)  of  this 
section. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  (or  batch  cycle 
daily  average)  values  shall  be  calculated 
from  these  hourly  values  and  recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  affected 
source  does  not  have  an  automated 
monitoring  and  recording  system; 

(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator's  satisfaction  that  the 
proposed  monitoring  frequency  is 
sufficient  to  represent  control  or 
recovery  device  operating  conditions, 
considering  typical  variability  of  the 
specific  process  and  control  or  recovery 
device  operating  parameter  being 
monitored. 

(3)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  ft-equency  (for 
example,  once  every  15  minutes)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values,  in  accordance  with  paragraphs 
(k)(3)(i)  and  (ii)  of  this  section. 

(i)  The  requested  system  shall  be 
designed  to: 

(A)  Measure  the  operating  parameter 
value  at  least  once  every  15  minutes; 

(B)  Except  for  the  monitoring  of  batch 
process  vents,  calculate  hourly  average 
values  each  hour  during  periods  of 
operation; 

(C)  Record  the  date  and  time  when 
monitors  are  turned  off  or  on; 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident; 

(E)  Calculate  daily  average,  batch 
cycle  daily  average,  or  block  average 
values  of  the  monitored  operating 
parameter  based  on  all  measured  data; 
and 

(F)  If  the  daily  average  is  not  a 
deviation,  as  defined  in  §  63.1413(h), 
from  the  operating  parameter,  the  data 
for  that  operating  day  may  be  converted 
to  hourly  average  values,  and  the  four  or 


more  individual  records  for  each  hour 
in  the  operating  day  may  be  discarded, 
(ii)  The  request  shall  contain: 

(A)  A  description  of  the  monitoring 
system  and  data  compression  recording 
system,  including  the  criteria  used  to 
determine  which  monitored  values  are 
recorded  and  retained; 

(B)  The  method  for  calculating  daily 
averages  and  batch  cycle  daily  averages; 
and 

(C)  A  demonstration  that  the  system 
meets  all  criteria  in  paragraph  (k)(3)(i)  of 
this  section. 

(4)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f)(4). 

§63.1418    [Reserved] 

§63.1419    Delegation  of  authority. 

(a)  This  regulation  can  be 
administered  by  the  US  EPA,  or  a 
delegated  authority  such  as  a  State, 
local,  or  tribal  agency.  If  the  US  EPA 
Administrator  has  delegated  this 
regulation  to  a  State,  local,  or  tribal 
agency,  then  that  agency  has  the 
authority  to  administer  and  enforce  this 
regulation.  To  find  out  if  this  regulation 
is  delegated  to  a  State,  local,  or  tribal 
agency,  contact  the  appropriate  EPA 
Regional  Office. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  regulation 
to  a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the 
Administrator  of  US  EPA  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows. 

(1 )  Approval  of  alternatives  to  the 
non-opacity  emission  standards  in 

§  63.1403  through  §  63.1410;  §  63.1022 
through  §63.1034,  §63.1062, 
§  63.1063(a)  and  (b),  and  §63.1064 
under  §  63.6(h)(9). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.997  and 

§  63.1414  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.996  and 
§63.1415  as  defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§63.998,  §63.999,  §63.1038,  §63.1039, 
§  63.1065,  §  63.1066,  §  63.1416,  and 
§63.1417  as  defined  in  §63.90  of  this 
chapter. 
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Table  1  to  Subpart  000  of  Part  63— Applicability  of  General  Provisions  to  Subpart  000  Affected 

Sources 


Reference 


63.1(a)(1) 


63.1(a)(2) 
63.1(a)(3) 


63.1(a)(4) 


63.1(a)(5)  

63. 1(a)(6)-63. 1(a)(8) 

63.1(a)(9)  

63.1(a)(10)  

63.1(a)(11)  

63.1(a)(12)-63.1(a)(14) 

63.1(b)(1)  

63.1(b)(2)  

63.1(b)(3)  


63.1(c)(1) 

63.1(c)(2) 
63.1(c)(3) 
63.1(c)(4) 
63.1(c)(5) 


63.1(d) 
63.1(e) 
63.2  .... 


63.3  

63.4(a)(1)-63.4(a)(3) 

63.4(a)(4)  

63.4(a)(5)  

63.4(b)  

63.4(c)  

63.5(a)(1)  


63.5(a)(2) 
63.5(b)(1) 

63.5(b)(2) 
63.5(b)(3) 
63.5(b)(4) 
63.5(b)(5) 
63.5(b)(6) 


63.5(c)  

63.5(d)(1)(i)  . 

63.5(d)(1)(il) 
63.5(d)(1)(iii) 
63.5(d)(2)  .... 
63.5(d)(3)  .... 


63.5(d)(4) 
63.5(e)  .... 
63.5(f)(1) 
63.5(f)(2) 


63.6(a)  

63.6(b)(1) 
•63.6(b)(2) 
63.6(b)(3) 
63.6(b)(4) 
63.6(b)(5) 
63.6(b)(6) 
63.6(b)(7) 
63.6(c)(1) 
63.6(c)(2) 
63.6(C)(3) 
63.6(C)(4) 


Applies  to  subpart  OOO 


Yes. 

Yes. 
Yes 


Yes. 

No  .. 

Yes.. 

No  .. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

No  .. 


Yes.. 

No  ... 
No  ... 
Yes. 
Yes.. 

No  ... 

Yes. 

Yes.. 

Yes. 

Yes. 

No  ... 

Yes. 

Yes. 

Yes. 

Yes.. 

Yes. 
Yes. 

No  .. 
Yes. 
Yes  . 
Yes. 
Yes. 


No  ... 
Yes.. 

Yes.. 
No  ... 
No. 
Yes  .. 

Yes. 
Yes. 
Yes. 
Yes 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No  .. 

No. 

Yes. 

No. 

No  .. 

No  .. 


Explanation 


§63.1402  specifies  definitions  in  addition  to  or  tfiat  supersede  definitions 
in  §63.2. 

§63.1401(1)  identifies  those  standards  wtiich  overlap  witfi  the  requirements 
of  subpart  OOO  of  this  part  and  specify  how  compliance  shall  be 
achieved. 

Subpart  OOO  (this  table)  specifies  the  applicability  of  each  paragraph  in 
subpart  A  of  this  part. 

[Reserved]. 

[Reserved]. 


§63. 1400(e)  provides  documentation  requirements  for  APPUs  not  consid- 
ered affected  sources. 

Subpart  OOO  (this  table)  specifies  the  applicability  of  each  paragraph  in 
subpart  A  of  this  part. 

Area  sources  are  not  subject  to  this  subpart. 

[Reserved]. 

Except  that  affected  sources  are  not  required  to  submit  notifications  over- 
ridden by  this  table. 
[Reserved]. 

§63.1402  specifies  the  definitions  from  subpart  A  of  this  part  that  apply  to 
this  subpart.  


[Reserved]. 


Except  the  terms  "source"  and  "stationary  soiirce"  should  be  interpreted 
as  having  the  same  meaning  as   affected  source.' 

Except  §63. 1400(d)  specifies  when  construction  or  reconstruction  is  sub- 
ject to  new  source  standards. 
[Reserved]. 

Except  that  the  Initial  Notification  and  §  63.9(b)  requirements  do  not  apply. 

Except  that  §63. 1400(d)  specifies  when  construction  or  reconstruction  is 

subject  to  new  source  standards. 
[Reserved]. 
Except  that  the  references  to  the  Initial  Notification  and  §  63.9(b)(5)  do  not 

apply. 
Except  that  §63.5(d)(1)(ii)(H)  does  not  apply. 
§63. 141 7(e)  specifies  Notification  of  Compliance  Status  requirements. 

Except  §63.5(d)(3)(ii)  does  not  apply,  and  equipment  leaks  subject  to 
§63.1410  are  exempt. 


Except  that  where  §  63.9(b)(2)  is  referred  to,  the  owner  or  operator  need 
not  comply. 


[Reserved]. 

Except  that  §63.1401  specifies  the  compliance  date. 

[Reserved]. 
[Reserved]. 
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Table  1 


TO  Subpart  000  of  Part  63— Applicability  of  General  Provisions  to  Subpart  000  Affected 

Sources — Continued 


R  jference 


Applies  to  subpart  OOO 

Yes. 

No  

Yes 

No  

Yes. 
Yes. 
Yes. 
Yes 

No 

Yes. 
Yes. 
Yes. 

No  

No  

Yes. 
Yes. 
Yes. 
Yes. 
Yes 

Yes. 
Yes. 
Yes. 
Yes  

Yes. 
Yes. 

No  

Yes. 
Yes. 
Yes. 
Yes. 

No  

No. 
Yes. 

No  

Yes. 
Yes. 
Yes. 
No  

Yes. 

No  

No. 

Yes. 

Yes 

Yes. 

No  

Yes. 

Yes 

Yes 

Yes 

Yes. 
No. 


Explanation 


63.6(c)(5) 
63.6(d)  .... 
63.6(e)  .... 


63.6(e)(1)(i)  . 
63.6(e)(1)(ii) 
63.6(e)(1)(iii) 
63.6(e)(2)  .... 
63.6(e)(3)(i)  . 


63.6(e)(3)(i)(A) 
63.6(e)(3)(i)(B) 
63.6(e)(3)(i)(C) 
63.6(e)(3)(ii)  .. 
63.6(e)(3)(iii)  .. 
63.6(e)(3)(iv)  . 
63.6(e)(3)(v)  .. 
63.6(e)(3)(vi)  . 
63.6(e)(3)(vii)  . 
63.6(e)(3)(vii)  (4) 
63.6(e)(3)(vii)  (t ) 

63.6(e)(3)(vii)  ((J) 
63.6(e)(3)(viii) 

63.6(f)(1)  

63.6(f)(2)   


63.6(f)(3) 
63.6(g)  ... 
63.6(h)  ... 


63.6(i)(1)  

63.6(i)(2)  

63.6(i)(3) 

63.6(i)(4)(i)(A) 
63.6(i)(4)(i)(B) 
63.6(i)(4)(ii)  .... 
63.6(i)(5H14) 

63.6(i)(15)  

63.6(i)(16)  

63.60)  

63.7(a)(1)   

63.7(a)(2)  


63.7(a)(3) 
63.7(b)  .... 
63.7(c)  .... 
63.7(d)  .... 
63.7(e)(1) 


63.7(e)(2) 
63.7(e)(3) 
63.7(e)(4) 
63.7(f)  


63.7(g) 


63.7(h) 


63.8(a)(1) 
63.8(a)(2) 


[Reserved]. 

Except  as  otherwise  specified  in  this  table,  §  63.6(e)  does  not  apply  to 

emission  points  that  do  not  require  control  under  this  subpart.  ■ 
This  is  addressed  by  §63.1400(k)(4). 


For  equipment  leaks  (subject  to  §63.1410),  the  start-up,  shutdown,  and 
malfunction  plan  requirement  of  §63.6(e)(3)(i)  is  limited  to  control  de- 
vices and  is  optional  for  other  equipment.  The  start-up,  shutdown,  mal- 
function plan  may  include  written  procedures  that  identify  conditions  that 
justify  a  delay  of  repair. 

This  is  addressed  by  §63.14(X)(k)(4). 


Recordkeeping  and  reporting  are  specified  in  §§63.1416  and  63.1417. 
Recordkeeping  and  reporting  are  specified  in  §§63.1416  and  63.1417. 


Except    the    plan    shall    provide    for    operation    in    compliance    with 
§63.1400(k)(4). 


Except  §  63.7(c),  as  referred  to  in  §63.6(f)(2)(iii)(D),  does  not  apply,  and 
except  that  §63.6(f)(2)(ii)  does  not  apply  to  equipment  leaks  subject  to 
§63.1410. 


This  subpart  OOO  does  not  require  opacity  and  visible  emission  stand- 
ards. 


Dates  are  specified  in  §§  63.1401(e)  and  63.1417(dK1). 


[Reserved]. 


§63. 141 7(e)  specifies  the  submittal  dates  of  performance  test  results  for 
all  emission  points  except  equipment  leaks;  for  equipment  leaks,  compli- 
ance demonstration  results  are  reported  in  the  Periodic  Reports. 

§63.1417  specifies  notification  requirements. 


Except  that  all  performance  tests  shall  be  conducted  at  maximum  rep- 
resentative operating  conditions  achievable  at  the  time  without  disrup- 
tion of  operations  or  damage  to  equipment. 

Subpart  OOO  specifies  requirements. 

Except  that  if  a  site  specific  test  plan  is  not  required,  the  notification  dead- 
line in  §63.7(f)(2)(i)  shall  be  60  days  prior  to  the  performance  test,  and 
in  §  63.7(f)(3),  approval  or  disapproval  of  the  alternative  test  method 
shall  not  be  tied  to  the  site  specific  test  plan. 

Except  that  the  requirements  in  §63. 141 7(e)  shall  apply  instead  of  the  ref- 
erences to  the  Notification  of  Compliance  Status  report  in  §  63.9(h).  In 
addition,  equipment  leaks  subject  to  §63.1410  are  not  required  to  con- 
duct performance  tests. 

Except  §  63.7(h)(4)(ii)  may  not  be  applicable,  if  the  site-specific  test  plan  in 
§ 63.7(c)(2)  is  not  required. 
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Table  1  to  Subpart  000  of  Part  63— Applicability  of  General  Provisions  to  Subpart  OOO  Affected 

Sources— Continued 


Reference 


Applies  to  subpart  OOO 


Explanation 


63.8(a)(3)  ... 
63.8(a)(4)  ... 
63.8(b)(1)  ... 
63.8(b)(2)  ... 
63.8(b)(3)  ... 
63.8(c)(1)  .... 
63.8(c)(1)(l) 
63.8(0(1  )(ii) 


63.8(c)(1)(iii) 

63.8(c)(2) 

63.8(c)(3) 

63.8(c)(4) 


63.8(c)(5)-t63.8(c)(8) 

63.8(d)  

63.8(e)  

63.8(f)(1)-63.8(f)(3)  .. 
63.8(f)(4)(i)  


63.8(f)(4)(ii) 
63.8(f)(4)(iil) 
63.8(f)(5)(i)  . 
63.8(f)(5)(il) 
63.8(f)(5)(lii) 
63.8(f)(6)  .... 
63.8(g)  


63.9(a)  

63.9(b)  

63.9(c)  

63.9(cl)  

63.9(e)  

63.9(f)  

63.9(g)  

63.9(ti)  

63.9(i)  

63.9(j)  

63.10(a)  .... 
63.10(b)(1) 
63.10(b)(2) 
63.10(b)(3) 


63.10(c)  .... 
63.10(cl)(1) 
63.10(d)(2) 

63.10(d)(3) 
63.10(d)(4) 
63.10(d)(5) 


63.10(e)  

63.10(f)  

63.11  

63.12  

63.13-63.15 


No  . 
Yes. 
Yes. 
No  . 
Yes. 
Yes. 
Yes. 
No  . 


Yes. 
Yes. 
Yes. 
No  . 


No. 
No. 
No. 
Yes. 
No  . 


No  .. 

No. 

Yes. 

No. 

Yes. 

No  . 

No  . 

Yes. 
No  . 
Yes. 
Yes. 
No  . 
No  . 
No. 
No  . 
Yes. 
No. 
Yes. 
No  . 
No  . 
No  . 

No  . 
Yes. 
No  . 

No  . 
Yes. 
Yes 


No  . 
Yes. 
Yes 
Yes. 
Yes. 


[Reserved]. 


Subpart  OOO  specifies  locations  to  conduct  monitoring. 


For  all  emission  points  except  equipment  leaks,  comply  with 
§63. 141 6(b)(2);  for  equipment  leaks,  comply  with  requirements  in  40 
CFR  part  63,  subpart  UU. 


§63.1415  specifies  monitoring  frequency;  not  applicable  to  equipment 
leaks  because  §63.1410  does  not  require  continuous  monitoring  sys- 
tems. 


Timeframe  for  submitting  request  is  specified  in  §63.1417  (j)  or  (k);  not 
applicable  to  equipment  leaks  because  §63.1410  (through  reference  to 
40  CFR  part  63,  subpart  UU)  specifies  acceptable  alternative  methods. 

Contents  of  request  are  specified  in  §63.1417(j)  or  (k). 


Subpart  OOO  does  not  require  continuous  emission  monitors 
Data  reduction  procedures  specified  in  §63. 141 6(a)  and  (h);  not  applicable 
to  equipment  leaks. 

Subpart  OOO  does  not  require  an  initial  notification. 


§63.1417  specifies  notification  deadlines. 

Subpart  OOO  does  not  require  opacity  and  visible  emission  standards. 

§63. 141 7(e)  specifies  Notifkation  of  Compliance  Status  requirenr>ents. 


§63. 1416(a)  specifies  record  retention  requirements. 
Subpart  OOO  specifies  recordkeeping  requirements. 
§63. 1400(e)  requires  documentation  of  sources  that  are  not  affected 

sources. 
§63.1416  specifies  recordkeeping  requirements. 

§63.1417  specifies  performance  test  reporting  requirements;  not  applk^a- 

ble  to  equipment  leaks. 
Subpart  OOO  does  not  require  opacity  and  visible  emission  standards. 

Except  that  reports  required  by  §63.10(d)(5)(i)  may  be  submitted  at  the 
same  time  as  Periodic  Reports  specified  in  §63.1417(1).  The  start-up. 
shutdown,  and  malfunction  plan,  and  any  records  or  reports  of  start-up, 
shutdown,  and  malfunction  do  not  apply  to  emission  points  that  do  not 
require  control  under  this  subpart. 

§63.1417  specifies  reporting  requirements. 

Except  that  instead  of  §63.1 1(b),  §63. 141 3(g)  shall  apply. 


"The  plan  and  any  records  or  reports  of  start-up,  shutdown,  and  malfunction  do  not  apply  to  emission  points  that  do  not  require  control  under 
this  subpart. 
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Table 


2  TO  Subpart  000  of  Part  63— Known  Organic  Hazardous  Air  Pollutants  (HAP)  From  the 

Manufacture  of  Amino/Phenolic  Resins 


Organic  HAP 


CAS  Number 


Organic  HAP  subject  to  cooling  tower 

monitoring  requirements  in  §63.1409 

(Yes/No) 


Column  A 


Column  B 


ere!  yl 

cres  yl 

cres  yl 

res  yl 


Acrylamide 

Aniline  

Biphenyl  ... 
Cresol  and 
Cresol  and 
Cresol  and 
Cresol  and  en 
Diethanolamine 
Dimethylformarfide 
Ethylbenzene  . 
Ethylene  glycol 
Formaldehyde 
Glycol  ethers  .. 

Methanol  

Methyl  ethyl  kelone 
Methyl  Isobutyl 
Naphthalene  ... 

Phenol 

Styrene 

Toluene  

Xylenes  (NOS) 
Xylene  (m-)  .... 

Xylene  (o-)  

Xylene  (p-)  


ic  acid  (mixed) 

ic  acid  (m-) 

ic  acid  (0-) 

ic  acid  (p-) 


<etone 


79-06-1  .... 
62-53-3  .... 
92-52-4  .... 
1319-77-3 
106-39-4  .. 
95-^8-7  .... 
106-44-5  .. 
111-42-2  .. 
68-12-2  .  .. 
100-41-4  .. 
107-21-1  .. 
50-00-0  .... 

0  

67-56-1  .... 
78-93-3  .... 
108-10-1  .. 
91-20-3  .... 
108-95-2  .. 
100-42-5  .. 
108-68-3  .. 
1330-20-7 
108-38-3  .. 
95-47-6  .... 
106-42-3  .. 


No  . 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
No  . 
No  . 
Yes 
No  . 
Yes 
No  . 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
No  . 
Yes 
Yes 
Yes 
Yes 


No 

No 

Yes 

No 

No 

No 

No 

No 

No 

Yes 

No 

No 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


CAS  No.  =  C  lemical  Abstract  Registry  Number.  • 

Table  3  to  Subpart  000  of  Part  63— Batch  Process  Vent  Monitoring  Requirements 


Control  device 


Parameters  to  be  monitored 


Frequency/recordkeeping  requirements 


Scrubber^ 


Absorber  •■ 


Condenser'' 
Carbon  adsortx  r 


Thermal  incinerjitor 
Catalytic  incinerator 


Boiler  or  process 
input  capacit' 
where  the  bsjtch 
batch  vent 
used  as  the 

Flare  


heater  with  a  design  heat 

less  than  44  megawatts  and 

process  vents  or  aggregate 

are  not  introduced  with  or 

dhmary  fuel. 


sti  eams  • 


pH  of  scrubber  effluent,  and  

Scrubber  liquid  and  gas  flow  rates  

Exit  temperature  of  the  absorbing  liquid,  and 
Exit  specific  gravity  for  the  absorbing  liquid  .... 
Exit  (product  side)  temperature  

Total  regeneration  steam  flow  or  nitrogen 
flow,  or  pressure  (gauge  or  absolute)  during 
cart)on  bed  regeneration  cycle(s),  and. 

Temperature  of  the  carbon  bed  after  regen- 
eration and  within  1 5  minutes  of  completing 
any  cooling  cycle(s). 

Firebox  temperature^  

Temperature   upstream   and  downstream   of 

the  catalyst  bed. 
Firebox  temperature^  

Presence  of  a  flame  at  the  pilot  light 


Continuous       records 
§63.1416(d).'' 

records 

h 


as      specified 
as      specified 


in 


in 


records  as  specified 

records  as  specified 

h 

records  as  specified 


in 


in 


in 


Continuous 

§63.1416(d) 
Continuous 

§63.1416(d) 
Continuous 

§63. 141 6(d) 
Continuous 

§63.1416(d) 
Record  the  total  regeneration  steam  flow  or 

nitrogen  flow,  or  pressure  for  each  carbon 

bed  regeneration  cycle. 
Record  the  temperature  of  the  carbon  bed 

after  each  regeneration  and  within  15  min- 
utes of  completing  any  cooling  cycle(s). 
Continuous       records 

§63.1416(d).i' 
Continuous       records 

§63.1416(d).'' 
Continuous       records 

§63.1416(d).'^ 


as  specified 
as  specified 
as      specified 


in 


in 


in 


Hourly  records  of  whether  the  monitor  was 
continuously  operating  during  batch  emis- 
sion episodes,  or  portions  thereof,  selected 
for  control  and  whether  a  flame  was  con- 
tinuously present  at  Jthe  pilot  light  during 
said  periods. 
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Table  3  to  Subpart  OOO  of  Part  63 — Batch  Process  Vent  Monitoring  Requirements— Continued 


Control  device 


Parameters  to  be  monitored 


Frequency/recordkeeping  requirements 


All  control  devices 


Diversion  to  the  atmosphere  from  the  control 
device  or. 


Monthly  inspections  of  sealed  valves 


Scrubber,  absort)er,  condenser,  and  cartxjn 
adsorber  (as  an  altemative  to  the  require- 
ments previously  presented  in  this  table). 


Concentration  level  or  reading  indicated  by  an 
organic  monitoring  device  at  the  outlet  of 
the  control  device. 


Hourly  records  of  whether  the  flow  indicator 
was  operating  during  batch  emission  epi- 
sodes, or  portions  thereof,  selected  for  con- 
trol and  whether  a  diversion  was  detected 
at  any  time  during  said  periods  as  specified 
in  §63. 141 6(d). 

Records  that  monthly  inspections  were  per- 
formed as  specified  in  §63. 141 6(d). 

Continuous  records  as  specified  in 
§63.1416(d).»' 


"Alternatively,  these  devices  may  comply  with  the  organic  monitoring  device  provisions  listed  at  tfie  end  of  this  table. 
'•"Continuous  records"  is  defined  in  §63.111. 

>;  Monitor  may  be  installed  in  the  firebox  or  in  the  ductwort<  immediately  downstream  of  the  firelxix  t>efore  any  substantial  heat  exchange  is 
encountered. 

Table  4  to  Subpart  OOO  of  Part  63— Operating  Parameter  Levels 


Device 


Parameters  to  be  monitored 


Established  operating 
parameter(s) 


Scmbber 
Absortser 


Condenser  

Cartxjn  absorber 


Themial  incinerator . 
Catalytic  incinerator 


Boiler  or  process  heater 

Other  devices  (or  as  an  altemate  to  the  re- 
quirements previously  presented  in  this 
table)  ^ 


pH  of  scrubber  effluent;  and  scrubbier  liquid 
and  gas  flow  rates. 

Exit  temperature  of  the  absorbing  liquid;  and 
exit  specific  gravity  of  the  absorbing  liquid. 

Exit  temperature 

Total  regeneration  steam  or  nitrogen  flow,  or 
pressure  (gauge  or  absolute)  ^  during  car- 
bon t)ed  regeneration  cycle;  and  tempera- 
ture of  the  cartxjn  bed  after  regeneration 
(and  within  15  minutes  of  completing  any 
cooling  cycle(s)). 

Firebox  temperature 

Temperature  upstream  and  downstream  of 
the  catalyst  bed. 

FIretwx  temperature 

Organic  HAP  concentration  level  or  reading 
at  outlet  of  device. 


Minimum  pH;  and  minimum  liquid/gas  ratio 

Maximum  temperature;  and  maximum  spe- 
cific gravity. 

Maximum  temperature. 

Maximum  flow  or  pressure;  and  maximum 
temperature. 


Minimum  temperature 

Minimum  upstream  temperature;  and  min- 
imum temperature  difference  across  the 
catalyst  bed. 

Minimum  temperature. 

Maximum  organic  HAP  concentration  or  read- 
ing. 


» 25  to  50  mm  (absolute)  is  a  common  pressure  level  obtained  by  pressure  swing  absortjers. 
b  Concentration  is  measured  instead  of  an  operating  parameter. 


Table  5  to  Subpart  000  of  Part  63— Reports  Required  by  This  Subpart 

Reference 

Description  of  report 

Due  date 

§63.1400(j)  and  Subpart  A  of  this 

part. 
63.1417(d)  

63  1417(e)  

Refer  to  Table  1  and  Subpart  A  of 

this  part. 
Precompliance  Report  

Notification  of  Compliance  Status  ... 
Periodic  Reports  

Quarteriy  reports  upon  request  of 
the  administrator. 

Start-up,  shutdown,  and  malfunction 
reports. 

Notification  of  storage  vessel  in- 
spection 

Site-specific  test  plan 

Notification  of  planned  perfomiance 
test. 

Notification  of  change  in  primary 
product. 

Notification  of  added  emission 
points. 

Refer  to  Subpart  A  of  this  part. 

Existing  affected  sources— 12  months  prior  to  the 
compliance  date.  New  affected  sources — with  appli- 
cation for  approval  of  construction  or  reconstruction. 

Within  150  days  after  the  compliance  date. 

63 1417(f)       

Semiannually,  no  later  than  60  days  after  the  end  of 

63.1417(f)(12) 

63 1417(a)           

each  6-month  period.  See  §63. 141 7(f)(1)  for  the 
due  date  for  the  first  report. 
No  later  than  60  days  after  the  end  of  each  quarter. 

1 

Semiannually  (same  schedule  as  Periodic  reports).               ■ 

63  1417(h)(1)  

As  specified  in  40  CFR  part  63,  subpart  WW 

63 1417(h)(2)        

90  days  prior  to  planned  date  of  test. 

63  1417(h)(3)  

30  days  prior  to  planned  date  of  test. 

63.1417(h)(4)  

63  1417(h)(5)  

As  specified  in  §63.1400  (g)(7)  or  (g)(8). 

180  days  prior  to  the  appropriate  compliance  date. 
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ABLE  5  TO  Subpart  OOO  of  Part  63 — Reports  Required  by  This  Subpart— Continued 


Re  erence 


Description  of  report 


Due  date 


63.1417(h)(6) 
63.1417(h)(7) 


Notification  that  a  small  control  de- 
vice has  t>een  redesignated  as  a 
large  control  device. 

Notification  of  process  change  


Within  60  days  of  the  redesignation  of  control  device 
size. 

Within  60  days  after  performance  test  or  applicability 
assessment,  whichever  is  sooner. 


'  Note  that  the 


APPU  remains  subject  to  this  subpart  until  the  notification  under  §63. 1400(g)(7)  is  made. 

TABLE  6  to  Subpart  000  of  Part  63 — Coefficients  for  Total  Resource  Effectiveness « 


Control  device  basis 


Values  of  coefficients 


6 


Flare  .... 
Thermal 
Thermal 


Incineralor  0  Percent  Recovery  . 
Incinerator  70  Percent  Recovery 


5.276x10- ' 
4.068x10-' 
6.868x10-' 


9.98x10-2 
1.71x10-2 
3.21x10-3 


2.096x10-3 
8.664x10-3 
3.546x10-3 


■  Use  according 
MJ/scm  =  MeqaJoules 
scm/min  =  Sta  idard 


to  procedures  outlined  in  this  section, 
per  standard  cubic  meter, 
cubic  meters  per  minute. 


[PR  Doc.  00-1  Filed  1-19-00;  8:45  am] 

BILUNO  CODE  6560  40-P 
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Department  of  the 
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Fish  and  Wildlife  Service 

50  CFR  Part  86 

National  Boating  Infrastructure  Grant 

Program;  Proposed  Rule 
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DEPARTMENlj  OF  THE  INTERIOR 
Fish  and  Wildl|fe  Service 

SO  CFR  Part  M 
RIN  1018-AF38 


National  Boating  infrastructure  Grant 
Program 

agency:  Fish  ahd 
Interior. 

action:  Proposed 
collection. 


SUMMARY:  This 


provides  for  th }  uniform  administration 


of  the  National 
Grant  Program 
section  7404  o 
Boating  Safety 


Wildlife  Service, 
rule  and  information 


proposed  regulation 


Boating  Inftastrurture 
and  survey  authorized  by 
the  Sportfishing  and 
JAct  of  1998.  The  Program 
will  fund  State  s  to  instcdl  or  upgrade 
transient  tie-uj  facilities  for  recreational 

more  in  length.  This 
proposed  regulktion  also  contains  the 
proposed  infor  nation  collection  the 
Fish  and  \  Wildlife  Service  (referred 
we"  or  "us"  from  now  on)  must 
submit  to  the  C  ffice  of  Management  and 
Budget  (0MB)  for  approval  under  the 
Paperwork  Rec  uction  Act. 
DATES:  The  pul  ilic  must  submit 
comments  on  cr  before  March  20,  2000 
to  comment  on  the  grant  program. 

For  the  infor  nation  collection 
requirements,  <  11  comments  are  due  on 
or  before  Febni  ary  22,  2000. 

We  will  acce  jt  proposals  between 
May  30,  2000, ;  Jid  November  3.  2000, 
for  the  first  gra  it  cycle;  subsequent 
grant  cycles  ar<  announced  later  in  this 
document. 

ADDRESSES:  If  ]  ou  wish  to  comment, 
you  may  subm  t  your  conmients  by 
mail,  via  fax,  o  ■  via  Email. 

1 .  Submittin  ;  comments  on  the  grant 
program:  Mail:  Please  mail  comments 
on  the  proposed  regulation  to  Ms.  lesha 
Fields,  Divisioi  i  of  Federal  Aid,  Fish 
and  Wildlife  S(  rvice,  U.S.  Department 
of  the  Interior,  ^oom  140,  4401  North 
Fairfax  Drive,  i  o-lington,  Virginia  22203, 
or  you  may  hai  id-deliver  comments  to 
the  address  ab(  ve.  Fax:  You  may  fax 
comments  to:  I  !sha  Fields,  Division  of 
Federal  Aid.  (7  33)  358-1837.  Email: 
Please  submit :  imail  comments  to 

(iesha fields^  fws.gov)  as  an  ASCII  file 

to  avoid  the  us ;  of  special  characters 
and  any  form  c  f  encryption.  Please  also 
include  the  fol  owing:  "Attention: 
1018-AF38"  aj  id  your  name  and  return 
address  in  you  Email  message.  If  you 
do  not  receive  i  confirmation  from  the 
system  that  we  have  received  your 
Email  message  contact  us  directly  at 
(703)  358-243;  . 

2.  Submittin  ;  comments  on  the 
information  co  lection  requirements: 


Mail:  The  public  must  make  comments 
and  suggestions  directly  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs,  725 
17th  Street.  NW,  Washington,  DC  20503. 
Please  also  send  a  copy  of  yoiir 
suggestions  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildhfe  Service,  Room  222,  4401 
North  Fairfax  Drive,  Arlington,  Virginia 
22203.  You  may  hand-deliver  your 
comments  to  these  same  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Iesha  Fields,  Division  of  Federal  Aid, 
telephone  (703)  358-2435;  fax  (703) 
358-1837;  email 
(iesha fields@fws.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

What  is  the  economic  status  of  boating 
in  the  United  States? 

Historically,  coastal  and  inland 
waterways  were  the  first  "highways" 
along  our  shores  and  into  the  interior  of 
the  continent.  In  the  past,  Americans 
used  boats  almost  exclusively  for 
transportation  of  people  and  goods. 
Americans  today  use  more  than  12 
million  recreational  boats  to  cruise  and 
go  fishing.  Recreational  boating  is  now 
a  significant  economic  activity  in  many 
areas  of  the  country  and  in  many 
respects  exceeds  that  of  waterborne 
commerce.  Given  the  present 
demographic  forces,  we  expect  a 
positive  economic  impact  by  adding 
facilities  to  accommodate  larger  cruising 
boats. 

Why  did  Congress  enact  the  Boating 
Infrastructure  grant  program? 

Recreational  boats  26  feet  or  more  in 
length,  called  'non-trailerable'  boats, 
represent  about  4  percent,  or  more  than 
600,000,  of  the  recreational  boats  in  the 
United  States.  Although  we  have 
approximately  12,000  marinas  in  the 
United  States,  Congress  recognized  that 
we  have  insufficient  tie-up  facilities  for 
transient  boats  26  feet  or  more  in  length 
for  reasonable  and  convenient  access 
from  our  navigable  waters.  These 
boaters  are  unable  to  enjoy  many 
recreational,  cultural,  historic,  scenic, 
and  natural  resources  of  the  United 
States.  We  also  have  no  marinas  or 
commercial  tie-up  facilities  along 
extended  stretches  of  our  coastlines  and 
rivers.  In  many  parts  of  the  country,  the 
number  of  places  to  tie-up,  moor,  or 
anchor  a  cruising  boat,  especially  during 
a  storm,  is  limited.  Basic  features,  such 
as  tie-ups,  fuel,  utilities,  and  restrooms, 
are  nonexistent. 


What  does  the  Boating  Inftnstructure 
Grant  Program  entail? 

The  Program  provides  $32  million  to 
States  and  Territories  over  four  years  to 
install  transient  tie-up  facilities  for 
recreational  boats  26  feet  or  more  in 
length.  The  Program  also  allows  funding 
for  completing  surveys  to  determine 
where  these  facilities  are  needed. 

What  kinds  of  tie-up  facilities  can  I,  the 
State,  construct? 

The  terms  "I",  "you",  "my",  and 
"your"  refer  to  the  State  in  diis 
regulation.  The  Boating  Infrastructure 
Grant  Program  provides  funds  for  a 
wide  range  of  development  proposals 
for  the  needs  of  the  States.  Some 
projects  will  be  minimal,  such  as 
mooring  buoys  in  sensitive  areas.  Other 
projects,  such  as  those  at  full-service 
marinas,  will  provide  docking,  utilities, 
and  restrooms  along  waterfronts  of 
major  cities. 

Can  I  Acquire  Land  or  Easements? 

Shoreline  land  can  be  expensive.  We 
therefore  discourage  the  purchase  or 
lease  of  land  or  easements  for  tie-up 
facilities,  unless  absolutely  necessary. 
Acquire  or  lease  land  only  when  you 
expect  significant  project  benefits. 

What  Will  This  Program  Do? 

This  program  will: 

(a)  Include  transient  dockage  for 
recreational  boats  26  feet  or  more  in 
length  for  recreational  opportimities  and 
safe  harbors; 

(b)  Enhance  access  to  recreational, 
historic,  cultural,  natural,  and  scenic 
resoiuces; 

(c)  Strengthen  commimity  ties  to  the 
water's  edge  and  economic  benefits; 

(d)  Promote  public/private 
partnerships  and  entrepreneiuial 
opportunities; 

(e)  Provide  continuity  of  public  access 
to  the  shore;  and 

(f)  Promote  awareness  of  transient 
boating  opportunities. 

What  Other  Activities  Does  the  Act 
Authorize? 

The  Act  also  directs  us  to: 

(a)  Develop  a  national  framework  or 
methodology  to  conduct  a  boat  access 
needs  assessment  or  survey; 

(b)  Fund  States  to  complete  the  boat 
access  needs  survey  (The  siuvey  is  to 
determine  the  adequacy  of  facilities  for 
recreational  boats  of  all  sizes);  and 

(c)  Complete  a  comprehensive 
national  assessment  of  boat  access  needs 
and  facilities  (The  assessment  is  a 
compilation  of  information  from  the 
States'  surveys  into  a  national  report  of 
boat  access  needs  and  facilities). 
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Information  Collection  Requirements 

With  What  Information  Collection 
Requirements  Must  the  Grant  Recipients 
Comply? 

The  requirements  in  this  regulation, 
except  siu^eys,  are  only  those  needed  to 
fulfill  applicable  requirements  of  43 
CFR  part  12;  see  43  CFR  12.4  for 
information  concerning  those 
requirements.  We  submitted  the 
collection  of  survey  information 
contained  in  this  regulation  to  the  Office 
of  Management  and  Budget  for 
approval,  in  compliance  with  44  U.S.C. 
3501  et  seq.  We  may  not  conduct  or 
sponsor,  and  0MB  does  not  require  a 
person  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
OMB  has  60  days  in  which  to  respond, 
but  may  respond  within  30  days; 
therefore,  to  ensure  that  OMB  considers 
your  comments,  they  should  receive 
them  within  30  days. 

What  Information  Collection  Action  is 
the  Service  Taking? 

We  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995,  44 
use  3501,  et  seq.  This  proposed 
regulation  includes  a  notice  of 
information  collection  to  fund  a  siu^^ey 
to  determine  boater  access  needs.  The 
public  can  find  the  information  to  be 
collected  below  in  §  86.118.  Doing  the 
sim^ey  will  include  collections  of 
information  from  the  public  that  require 
approval  by  OMB. 

On  What  Should  the  Public  Comment? 

We  invite  the  public's  remarks  on: 

(a)  Whether  or  not  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  or  not  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  burden,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  on 
those  who  are  to  respond;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  to  include  using 
appropriately  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology. 

Why  do  the  States  and  the  Service  Need 
This  Survey? 

States  should  obtain  sufficient 
information  to  determine  what  boat 
access  facilities  are  currently  available 


to  the  public,  and  where  they  need 
additional  facilities.  States  will  use  the 
information  to  determine  the  adequacy, 
number,  location,  and  quality  of 
facilities  that  provide  public  access  for 
all  sizes  of  recreational  boats.  States  will 
also  use  this  information  to  develop 
plans  for  the  construction,  renovation, 
and  maintenance  of  facilities.  We  will 
use  the  information  the  States  provide 
to  develop  a  comprehensive  national 
report  of  recreational  boat  access  needs 
and  facilities,  which  the  Act  requires. 
We  are  collecting  this  information  to 
better  evaluate  grant  proposals.  We  will 
use  this  information  to  award  or  deny 
grants,  following  criteria  established  in 
the  Act  and  its  regulations. 

Is  Information  Already  Available  About 
Boat  Access? 

The  States  Organization  for  Boating 
Access  (SOBA)  is  the  primary 
organization  that  monitors  boating 
access  in  the  United  States.  This 
organization  says  that  this  information 
is  not  generally  available.  Scoping 
meetings  and  telephone  and  Email 
inquiries  with  SOBA  and  12  States 
revealed  that  the  information  was  not 
available  without  the  survey.  We  also 
consulted  with  the  following:  BOAT/ 
US,  International  Association  of  Fish 
and  Wildlife  Agencies,  Marina 
Operators  Association  of  America, 
Marine  Environmental  Education 
Foundation,  Marine  Retailers 
Association  of  America,  National 
Association  of  State  Boating  Law 
Administrators,  National  Boating 
Federation,  and  National  Marine 
Manufactiu"ers  Association  of  America. 
To  the  extent  possible,  States  will  use 
information  already  available. 

However,  some  information  is  out  of 
date  since  some  marinas  have  gone  out 
of  business.  Some  sites  are  no  longer 
open.  New  sites  have  been  constructed. 
Finally,  boating  use  and  needs  may  have 
changed  since  any  previous  survey  has 
been  completed.  A  few  States  have 
completed  a  similar  survey.  Section 
7404(b)  of  the  Act  exempts  States  that 
have  aheady  completed  such  a  survey. 
We  do  not  anticipate  any  duplication. 

How  Will  the  Service  Minimize  the 
Burden  on  Small  Businesses  and  Small 
Entities? 

Part  C  of  the  survey  will  include  all 
non-State  providers  of  transient 
facilities.  This  number  will  be  small. 
Part  D  of  the  survey  will  include  only 
a  subset  of  small  businesses  and  small 
entities  to  minimize  the  burden  to  them. 
These  are  the  minimum  number  of 
questions  necessary  to  obtain  the 
information.  Information  already 
available  will  be  used  to  the  extent 


possible.  We  do  not  anticipate  any 
significant  impacts  to  small  businesses 
or  small  entities. 

What  Happens  if  the  States  do  not 
Complete  the  Survey? 

States  would  not  have  an  adequate 
basis  to  identify  which  boating  access 
facilities  are  adequate,  and  where  the 
States  need  additional  facilities.  States 
would  not  spend  awarded  funds  most 
efficiently.  If  information  is  not 
available  to  boaters  on  facility  locations, 
they  will  not  use  the  facilities  and  will 
waste  Federal  funds.  Section  7404(b)  of 
the  Act  requires  us  to  develop  a 
comprehensive  national  report  of 
recreational  boat  access  needs  and 
facilities.  Without  the  survey,  we  could 
not  complete  this  requirement. 

What  is  the  Hour  Burden  of  the 
Collection  of  Information? 

We  expect  the  information  requested 
to  vary  depending  upon  the  type  of 
information  requested  from  a  particular 
respondent.  Different  respondents  may 
provide  one  or  more  types  of 
information.  Respondents  will  usually 
provide  the  data  verbally.  Responses 
may  vary  from  10  minutes  to  1  hour  for 
completion  and  submission  to  the 
States,  depending  upon  the  types  of 
information  collected  from  a  particular 
respondent,  with  an  average  of  38 
minutes  per  response.  This  response 
time  estimate  includes  time  to  review 
instructions,  gather  and  maintain  data, 
and  complete  and  review  the  forms. 

We  estimate  that  States  will  conduct 
39,200  interviews  of  boat  owners  for 
Parts  A  and  B,  with  averages  of  200  per 
State  for  Part  A  and  500  per  State  for 
Part  B,  for  50  States  and  6  territories. 
States  will  conduct  12,400  interviews  of 
providers  for  Parts  C  and  D,  with 
averages  of  150  per  State  for  Part  C  and 
71  per  State  for  Part  D. 

We  estimate  that  States  will  interview 
150  providers  for  Part  C  (all  56  State/ 
Territory  providers  plus  most  Federal/ 
municipal  agencies  and  marinas).  We 
estimate  that  States  will  interview  71 
providers  for  Part  D  (all  56  State/ 
Territory  providers  plus  the  few 
Federal/municipal  agencies  and 
marinas).  Some  boaters  will  fill  out 
Parts  A  and  B,  and  most  providers  will 
fill  out  Parts  C  and  D.  We  therefore 
estimate  that  45,400  different 
individuals  will  respond. 

We  estimate  that,  for  Part  A,  8,400 
boaters  will  respond;  for  Part  B,  28,000 
boaters  will  respond;  for  Part  C,  8,000 
providers  will  respond;  and  for  Part  D, 
1,000  providers  will  respond.  We 
estimate  the  response  rate  to  be  70 
percent,  with  States  following  up  With 
the  same  number  of  respondents  until 
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regulations  before  constructing/ 
renovating  tie-up  facilities. 

What  Requirements  Must  I,  the  State, 
Comply  With  for  Other  Acts? 

When  you  participate  in  this  national 
grant  program,  you  must  comply  with 
National  Environmental  Policy  Act 
requirements.  Appendix  1  of  516 
Department  Manual  6,  Clean  Water  Act, 
Endangered  Species  Act,  Coastal 
Barriers  Resources  Act  as  amended  by 
the  Coastal  Barrier  Improvement  Act, 
Coastal  Zone  Management  Act,  and 
Executive  Orders  on  Floodplains  (E.O. 
11988),  Wetlands  (E.O.  11990),  historic/ 
cultural  resources,  prime  and  unique 
farmlands,  and  EPA  Marine  Guidance 
6217  (or  replacement). 

Our  Policy  on  Conunents  That  We 
Receive 

We  will  take  into  consideration  public 
comments  and  any  additional 
information  received  during  the 
comment  period.  Our  practice  is  to 
make  comments,  including  in  most 
cases  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rule-making  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
limited  circumstances  we  would 
withhold  a  respondent's  identity  from 
the  rule-making  record,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses  and  from 
individuals  who  identify  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  completely. 


Required  Determinations 

What  are  the  Effects  of  This  Regulation 
on  Other  Acts  and  Executive  Orders? 

Regulatory  Planning  and  Review  (E.O. 
12866) 

This  document  is  not  a  significant 
regulation  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  govermnent.  We  do  not 
need  a  cost-benefit  and  economic 
analysis.  Program  funds  total  $8  million 
per  year  for  four  years,  for  a  total  of  $32 
million.  Program  funds  for  surveys  total 
$1,050,000.  States  must  match  these 
amounts  with  25  percent  or  $2  million 
per  year.  State  match  totals  $8  million. 
This  $10  million  a  year  for  grants  would 
not  have  an  economic  effect  of  $100 
million.  The  program  will  not 
negatively  affect  an  economic  sector, 
productivity,  jobs,  and  other  units  of 
government.  The  program  will  have  a 
positive  effect  on  these  factors.  We  will 
review  all  actions  for  NEPA  compliance 
to  protect  the  environment. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  We  will  give  all  agencies  an 
opportunity  to  review  the  proposed 
rule.  We  will  require  the  necessary 
Federal,  State,  and  local  reviews  and 
permits  before  allowing  construction  of 
all  facilities.  These  reviews  will  ensure 
that  this  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  grant  program 
does  not  stipulate  any  requirements  that 
would  affect  entitlements,  grants,  or 
loan  programs.  User  fees  aire  not 
mandatory  and  allow  only  enough 
charges  to  maintain  the  facility.  The 
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amount  of  facilities,  user  fees,  or  fee 
charges  will  not  materially  affect  user 
fees.  The  program  will  not  affect  the 
rights  of  recipients.  The  program  will 
only  obligate  the  recipient  to  maintain 
the  facility.  All  stipulations  will  be 
voluntarily  accepted  prior  to  awarding 
funds  for  facility  construction. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  program  will 
award  funds  to  States  to  install  facilities 
for  transient  non-trailerable  boats.  This 
grant  program  is  similar  to  past  Federal 
Aid  grant  programs  for  construction  of 
facilities.  No  novel  legal  or  policy  issues 
have  been  or  are  expected  to  be  raised 
by  this  program. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Eight  million  dollars  will  be  available 
aimually  for  a  4-year  period.  The  effects 
of  these  regulations  occur  to  agencies  in 
the  States,  Puerto  Rico,  Guam,  the 
Virgin  Islands,  American  Samoa,  the 
District  of  Coliunbia,  and  the  Northern 
Mariana  Islands.  These  are  not  small 
entities  under  the  Regulatory  Flexibility 
Act.  Some  small  entities,  mainly  marina 
operators,  may  receive  grant  funds.  The 
program  will  place  facilities  where  thete 
are  none  now,  in  remote  areas  where  no 
competition  exists,  and  in  populated 
areas  where  marinas  have  not 
previously  installed  them.  The  program 
will,  therefore,  minimize  competition 
with  private  industry.  Employment, 
investment,  productivity,  and 
innovation  should  all  increase  because 
the  program  will  construct  facilities  to 
attract  transient  boaters.  The  result  will 
be  to  increase  spending  in  the  area. 
U.S.-based  enterprises'  ability  to 
compete  with  foreign-based  enterprises 
should  not  be  affected  by  this  rule.  The 
rule  does  not  stipulate  any  procedures 
regarding  this  issue. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  regulation  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  as  discussed  in  the 
Regulatory  Plaiming  and  Review  and 
Regulatory  Flexibility  Act  sections 
above. 

Unfunded  Mandates  Reform  Act 

This  regulation  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  This 
regulation  does  not  have  a  significant  or 
unique  effect  on  State,  local,  tribal 


governments,  or  the  private  sector.  The 
rule  would  establish  a  grant  program 
that  States  may  participate  in 
voluntarily.  A  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.)  is  not  required. 

Takings  (E.O.  12630) 

In  compliance  with  Executive  Order 
12630,  this  regulation  does  not  have 
significant  takings  implications.  The 
rule  provides  standardized  procedures 
for  administering  a  Federal 
discretionary  grant  program. 

Federalism  Assessment  (E.O.  13132) 

In  compliance  with  Executive  Order 
13132,  this  regulation  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  regulation  allows 
eligible  States  to  make  decisions 
regarding  the  development  and 
submission  of  proposed  grants  for 
construction  renovation,  maintenance, 
or  public  information  and  education 
programs.  Therefore,  it  is  consistent 
with  Executive  Order  13132. 

Civil  Justice  Reform  (E.  O.  12988) 

In  compliance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  regulation  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  §§  3(a)  and 
3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation,  except  siu^eys  that  are 
described  above,  are  only  those 
necessary  to  fulfill  applicable 
requirements  of  43  CFR  Part  12;  see  43 
CFR  12.4  for  information  concerning 
Office  of  Management  and  Budget 
approval  of  those  requirements.  The 
information  collection  requirements 
related  to  the  surveys  will  not  be 
imposed  until  OMB  approval  imder  the 
provisions  of  44  U.S.C.  3501  et  seq.  For 
detailed  information  concerning  the 
surveys  refer  to  the  section  above  titled 
"INFORMATION  COLLECTION 
REQUIREMENTS". 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
regulation  easier  to  imderstand, 
including  answers  to  questions  such  as 
the  following: 

(a)  Are  the  requirements  in  the 
regulation  clearly  stated? 


(b)  Does  the  regulation  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(c)  Does  the  format  of  the  regulation 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(d)  Would  the  regulation  be  easier  to 
understand  if  we  divided  it  into  more 
(but  shorter)  sections? 

(e)  Is  the  description  of  the  regulation 
in  the  "Summary"  section  of  the 
preamble  helpful  to  understand  the 
regulation? 

(f)  What  else  could  we  do  to  make  the 
regulation  easier  to  understand? 

What  intergovernmental  review 
procedures  must  I  as  a  State  follow? 

Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  and  43  CFR  Part  9 
"Intergovernmental  Review  of 
Department  of  the  Interior  Programs  and 
Activities"  applies  to  the  National 
Boating  Infrastructure  Grant  Program. 
Under  the  Order,  you  may  design  your 
own  processes  to  review  and  comment 
on  proposed  Federal  assistance  under 
covered  programs. 

What  is  my  Responsibility  as  a  State  if 
I  Participate  in  the  Executive  Order 
Process  Having  Single  Points  of 
Contact? 

You  should  alert  your  Single  Points  of 
Contact  (SPOCs)  to  the  prospective 
applications  and  receive  any  necessary 
instructions  to  provide  material  the 
SPOC  requires.  You  must  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  show  the  date  of  this  submittal  (or 
the  date  of  contact  if  the  SIJOC  does  not 
require  submittal)  on  the  narrative.  If 
you  are  from  a  State  that  chooses  to 
exempt  the  grants,  you  need  take  no 
action  regarding  E.O.  12372. 

Who  is  the  author  of  this  regulation? 
Robert  D.  Pacific,  Division  of  Federal 
Aid,  U.S.  Fish  and  Wildlife  Service. 

List  of  Subjects  in  50  CFR  Part  86 

Administrative  practice  and 
procedure,  Boats  and  boating,  Grant 
programs — recreation,  Natiu^al 
resources.  Recreation  and  recreation 
areas,  and  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend 
Subchapter  F  of  Chapter  I.  Title  50  of 
the  Code  of  Federal  Regulations,  by 
adding  a  new  part  86  to  read  as  follows. 

PART  86— NATIONAL  BOATING 
INFRASTRUCTURE  GRANT  PROGRAM 

Subpart  A— General  Information  At>out  the 
Grant  Program 


3336 


Federal  Register /Vol.  65,  No.  13 /Thursday,  January  20,  2000  /  Proposed  Rules 


jibl 


Sec. 

86.10  What  do«s 

86.11  Whatdois 
Infrastruct 

86.12  Whatisljoat 

86.13  Amleli: 
grants? 

86.14  How  does 

86.15  What  are 
requirement  i 

Subpart 

86.20  What 
ftinding? 

86.21  What  act 
funding? 


this  regulation  do? 
the  National  Boating 
Grant  Program  do? 

ing  infrastructure? 

6  to  apply  for  these 


the  grant  process  work? 
the  information  collection 


B — FunUing  State  Grant  Proposals 

activities  are  eligible  for 

vities  are  ineligible  for 


tC— Pubic 


Subpart 

86.30  Must  I  al 
grant-fundec 

86.31  How  mu 
public  to  us( 


Us«  of  tlw  Facility 

ow  the  public  to  use  the 
facilities? 
(  h  money  may  I  charge  the 
tie-up  facilities? 


Availability 

money  is  available  for 


Subpart  D — Funding 

86.40  How  muah 
grants? 

86.41  How  Ion;  will  the  money  be 
available? 

86.42  What  arekhe 

86.43  May  sompone 

86.44  What  are 

86.45  When  wi 


match  requirements? 
else  supply  the  match? 
my  allowable  costs? 
I  I  receive  the  funds? 


Subpart  E — How 

86.50     Who  ma> 


86.51  When 

86.52  To  whon 

86.53  What  in 
my  grant  prdposa 

86.54  What  are 

86.55  How  mujt 

86.56  What  are 
requirement ; 
regulations. 


Subpart  F — How 

86.60  What  are 
grants? 

86.61  What  prtfcess 
select  grants ' 

86.62  What  must 
been  selecte  I 

86.63  Are  thers 
has  not  beer 


86.71  How  wil 

86.72  Are  thert 

86.73  What  if  I 

86.74  What  if  I 


86.92  Who  can  use  the  SFR  logo? 

86.93  Where  should  I  use  the  SFR  logo? 

86.94  What  crediting  language  should  I  use? 

Sut>part  J — Service  Completion  of  the 
National  Framework 

86.100  What  is  the  National  Framework? 

86.101  What  is  the  Service  schedule  to 
adopt  the  National  Framework? 

86.102  How  did  the  Service  design  the 
National  Framework? 

Subpart  K— How  States  Will  Complete 
Access  Needs  Surveys 

86. 1 10  What  does  the  State  survey  do? 

86. 1 1 1  Must  I  do  a  survey? 

86. 1 1 2  What  are  the  advantages  of  doing  a 
survey? 

86.113  What  if  I  have  recently  completed  a 
boat  access  survey? 

86.114  Do  I  need  to  conduct  a  survey  if  I 
already  have  a  plan  installing  tie-up 
facilities  for  boats  26  feet  or  more  in 
length? 

86. 1 1 5  How  should  I  administer  the  survey? 

86.116  May  I  change  the  questions  in  the 
survey? 

86.117  What  is  the  Service  schedule  to 
approve  the  survey? 

86.118  What  are  the  questions  in  this 
survey  instrument? 

Subpart  L — Completirtg  ttie  Comprehensive 
National  Assessment 

86.120  What  is  the  Comprehensive  National 
Assessment? 

86.121  What  does  the  Comprehensive 
National  Assessment  do? 

86.122  Who  completes  the 
Comprehensive  National  Assessment? 

86.123  When  is  the  Comprehensive 
National  Assessment  due? 

86.124  What  are  the  Comprehensive 
Assessment  products? 

Subpart  M — How  States  Will  Complete  ttte 
State  Program  Plans 

86.130  What  does  the  State  program  plan 
do? 

86.131  Must  I  do  a  plan? 

86.132  What  are  the  advantages  to  doing 
a  plan? 

86.133  What  are  the  plan  standards? 

86.134  What  if  I  am  already  carrying  out 
a  plan? 

86.135  What  is  the  Service  schedule  to 
approve  the  plans? 

86.136  What  must  be  in  the  plan? 

86.137  What  variables  should  I  consider? 

Authority:  Title  7,  Subtitle  D,  Pub.  L.  105- 
178,  112  Stat.  482. 

Subpart  A — General  Information  About 
the  Grant  Program 

my  reporting  requirements        ^^^^    What  does  this  part  do? 


States  Apply  for  Grants 

apply? 
miist  I  apply? 
must  I  apply? 
formation  must  I  include  in 
Is? 
funding  tiers? 

1  submit  proposals? 
my  compliance 
with  Federal  laws, 
md  policies? 


the  Service  Selects  Grants 

the  criteria  used  to  select 


does  the  Service  use  to 

I  do  after  my  grant  has 

any  appeals  if  my  project 
selected? 


Subpart  G — How  States  IManage  Grants 

86.70    What  are  my  requirements  to  acquire, 
install,  open  te,  and  maintain  real  and 
personal  pre  perty? 

1  be  reimbursed? 

any  other  requirements? 

don't  spend  all  the  money? 

need  more  money? 

Subpart  H — Repprt  Requirements  for  the 
States 

86.80  What  are 
for  this  gran 

86.81  When  an 
86.82 


program 


thfe  reports  due? 
What  mu  >t  be  in  the  reports? 

Use  of  Signs  and  Sport 
Symbols 

my  responsibilities  for 

signs? 

my  program  crediting 


Subpart  I— State 
Fish  Restoratior 

86.90  What  are 
information 

86.91  What  are 


responsibilil  ies? 


In  this  part,  the  terms  "I",  "you", 
"my",  and  "your"  refer  to  the  State  in 
this  regulation.  "We"  and  "us"  refers  to 
the  Fish  and  Wildlife  Service.  This  part 
establishes  your  requirements  under  the 
Sportfishing  emd  Boating  Safety  Act  of 
1998  (Public  Law  105-178,  Subtitle  D, 
112  Stat.  482)  to: 


(a)  Participate  in  the  National  Boating 
Infrastructure  Grant  Program  (the 
program), 

(b)  Complete  your  boat  access  svuvey, 
and 

(c)  Develop  State  plans  to  install 
transient  tie-up  facilities  for  boats  26 
feet  or  more  in  length.  In  this  part: 

(1)  Tie-up  facilities  mean  facilities 
that  transient  recreational  boats  26  feet 
or  more  in  length  occupy  temporarily, 
not  to  exceed  10  consecutive  days;  for 
example,  temporary  shelter  from  a 
storm;  a  way  station  en  route  to  a 
destination;  a  mooring  feature  for 
fishing;  or  a  dock  to  visit  a  recreational, 
historic,  cultural,  natiual,  or  scenic  site. 

(2)  Nontrailerable  recreational  vessels 
mean  motorized  boats  26  feet  or  more  in 
length  manufactured  for  and  operated 
primarily  for  pleasure,  including  vessels 
leased,  rented,  or  chartered  to  another 
person  for  his  or  her  pleasure. 

§  86.1 1    What  does  the  National  Boating 
Infrastructure  Grant  Program  do? 

This  program  provides  funds  for 
States  to  construct,  renovate,  and 
maintain  tie-up  facilities  with  featiues 
for  transient  boaters  in  vessels  26  feet  or 
more  in  length,  and  to  produce  and 
distribute  information  and  educational 
materials  about  the  system/program. 

(a)  Grant  means  financial  assistance 
the  Federal  Government  awards  to  an 
eligible  grantee. 

(b)  States  means  individual  States 
within  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Virgin  Islands,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(c)  Construct  means  activities  that 
produce  new  capital  improvements  and 
increase  the  value  or  usefulness  of 
existing  property.  These  activities 
include  adding  new  (presently  do  not 
exist),  replacing,  or  expanding  tie-up 
facilities. 

(d)  Renovate  means  to  rehabilitate  or 
repair  a  tie-up  facility  to  restore  it  to  its 
original  intended  purpose,  or  to  expand 
its  purpose  to  allow  transient 
nontrailerable  boats. 

(e)  Maintain  means  activities 
necessary  to  keep  up  the  tie-up  facility. 
These  are  activities  that  allow  the 
facility  to  continue  to  fimction,  such  as 
repairing  docks,  etc.  These  activities 
exclude  routine  janitorial  activities. 

§86.12    What  is  boating  infrastructure? 

Boating  infrastructure  refers  to 
features  that  provide  stopover  places  for 
transient  boats  26  feet  or  more  in  length 
to  tie  up.  These  features  include,  but  are 
not  limited  to: 

(a)  Mooring  buoys  (permanently 
anchored  floats  designed  to  tie  up 
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recreational  vessels  26  feet  or  more  in 
length), 

(b)  Day-docks  (nontrailerable  tie-up 
facilities  that  do  not  allow  overnight 
use), 

(c)  Navigational  aids  (aids  to 
navigation,  such  as  chaiuiel  markers, 
buoys,  and  directional  information), 

(d)  Seasonal  slips  (slips  for 
recreational  boats  26  feet  or  more  in 
length  that  boaters  occupy  for  no  more 
than  10  consecutive  days), 

(e)  Safe  harbors  (facilities  protected 
from  waves,  wind,  tides,  ice,  currents, 
etc.,  that  provide  temporary  safe 
anchorage  point  or  harbor  of  refuge 
during  storms), 

(f)  Floating  and  fixed  piers, 

(g)  Floating  and  fixed  breakwaters, 
(h)  Dinghy  docks  (floating  or  fixed 

platforms  that  nontrailerable  boaters  use 
for  a  temporary  tie-up  of  their  small 
boats  to  access  the  shore), 

(i)  Restrooms, 

(j)  Retaining  walls, 

(y  Bulkheads, 

(IjDockside  utilities, 

(m)  Pumpout  stations, 

(n)  Recycling  and  trash  receptacles. 


(o)  Electric  service, 
(p)  Water  supplies,  and 
(q)  Pay  telephones. 

§  86.1 3    Am  I  eligible  to  apply  for  these 
grants? 

You  may  apply  for  these  grants  if  you 
are  an  agency  of  a  State,  with  authority 
from  the  State  Government  to  submit 
application.  States  must  identify  one 
key  contact  only  and  must  submit 
proposals  through  this  person. 

§  86.1 4    How  does  ttie  grant  process  work? 

To  ensure  that  grants  address  the 
highest  national  priorities  identified  in 
the  Act,  we  make  funds  available  on  a 
competitive  basis.  We  will  fund  the 
proposals  that  best  meet  the  funding 
criteria.  You  must  submit  your 
proposals  by  a  certain  date  within  the 
annual  cycles.  You  must  address  certain 
questions  and  criteria  to  be  eligible  and 
competitive.  We  will  conduct  a  panel 
review  of  all  proposals,  and  the  Service 
director  will  make  the  final  awards.  You 
may  begin  work  on  yoiu  project  only 
after  you  have  signed  a  grant  agreement. 


§  86.1 5    What  are  the  information  collection 
requirements? 

This  part  contains  both  routine 
information  collection  and  survey 
requirements,  as  follows: 

(a)  The  routine  information  collection 
requirements  for  grants  application  and 
associated  record  keeping  contained  in 
this  part  are  only  those  necessary  to 
fulfill  applicable  requirements  of  43 
CFR  Part  12.  These  requirements 
include  recordkeeping  and  reporting 
requirements.  See  43  CFR  12.4  for 
information  concerning  Office  of 
Management  and  Budget  approval  of 
those  requirements. 

(b)  The  information  collection 
requirements  related  to  the  surveys  have 
been  submitted  to  OMB  for  approval. 
They  will  not  be  imposed  until  OMB 
approval  under  the  provisions  of  44 
U.S.C.  3501  et  seq.  The  surveys  are 
volimtary  and  are  for  States  to 
determine  the  adequacy,  number, 
location,  and  quality  of  facilities  that 
provide  public  access  for  all  sizes  of 
recreational  boats.  The  public's  burden 
estimate  for  the  surveys  is  as  follows: 


Type  of  infonmation 


Number  of 
respond- 
ents' 


Average 
time  re- 
quired per 
response - 
(minutes) 


Annual  bur- 
den hours 


Boat  owners:  Part  A 
Boat  owners;  Part  B 
Boat  owners:  Part  C 
Boat  owners:  Part  D 


12,200 

28,000 

8,400 

4,000 


2,800 
7,000 
3,500 
1,700 


1  These  numbers  are  not  additive  since  some  boaters  will  fill  out  both  Parts  A  and  B,  and  most  of  the  providers  will  fill  oul  both  Parts  C  and  D. 


(c)  Send  comments  regarding  this 
biu"den  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  biuden,  to 
the  Service  Information  Collection 
Clearance  Officer,  ms— 224  ARLSQ, 
Fish  and  Wildlife  Service,  Washington, 
DC  20240,  or  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  1018 — __,  Washington, 
DC  20503. 

Subpart  B — Funding  State  Grant 
Proposals 

§  86.20    What  activities  are  eligible  for 
funding? 

Your  project  is  eligible  for  funding  if 
you  propose  to: 

(a)  Construct,  renovate,  and  maintain 
public  and  private  boating  infrastructure 
tie-up  facilities.  To  be  eligible  you  must: 

(1)  Build  these  facilities  on  navigable 
waters,  available  to  the  public. 

(i)  Navigable  waters  means  waters 
connected  to  or  part  of  the  jurisdictional 
waters  of  the  United  States  that 


transient  boats  26  feet  or  more  in  length 
ciurently  use  or  can  use  for  recreation; 

(ii)  Available  means  a  transient  tie-up 
facility  where  the  public  can  reasonably 
access  the  facility,  located  where  all 
boats  typical  to  that  facility  can  easily 
use  it,  where  the  facility  provider 
charges  equitable  fees,  and  where  open 
periods  are  reasonable; 

(2)  Design  them  for  temporary  use  for 
recreational  boats  26  feet  or  more  in 
length.  Temporary  use  means  short-term 
use  of  a  tie-up  facility  for  transient 
vessels,  not  to  exceed  10  consecutive 
days; 

(3)  Build  them  in  water  deep  enough 
for  boats  26  feet  or  more  in  length  to 
navigate:  A  minimiun  of  6  feet  of  depth 
at  the  lowest  tide  or  other  measure  of 
fluctuation; 

(4)  Provide  seciu-ity,  safety,  and 
service  for  these  "boats;  and, 

(5)  Install  a  pumpout  station  if  you 
construct  facilities  for  overnight  stays 
since  keeping  sewage  out  of  our 
waterways  is  important. 


(i)  If  there  is  already  a  pumpout 
within  reasonable  distance  (generally 
within  2  miles)  of  the  facility,  you  may 
not  need  one; 

(ii)  For  facilities  intended  as  day 
stops,  we  do  not  require,  but  encourage, 
you  to  install  a  pumpout;  and, 

(iii)  You  may  use  funds  from  this 
grant  program,  or  the  Clean  Vessel  Act 
pumpout  grant  program,  also 
administered  by  this  agency,  to  pay  for 
a  pumpout  station; 

(b)  Do  one-time  dredging  only,  to  give 
transient  vessels  safe  channel  depths 
between  the  tie-up  facility  and 
maintained  channels  or  open  water; 

(c)  Install  navigational  aids,  limited  to 
giving  transient  vessels  safe  passage 
between  the  tie-up  facility  and 
maintained  channels  or  open  water; 

(d)  Apply  funds  to  grant 
administration;  and, 

(e)  Fund  preliminary  costs. 

(1)  Preliminary  costs  may  include  any 
of  the  following  activities  completed 
prior  to  signing  a  grant  agreement: 

(i)  Conducting  appraisals; 
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§86.21    What 
funding? 

Your  project 
if  you  propose 

(a)  Complete 
provide  public 
project  that  is 
use. 

(b)  Involve 

(c)  Significantly 
valuable  natiua 
cultural  or  histqric 

(d)  Provide 
last  at  least  20 

(e)Do 

(f)  Fund  o 
custodial  and 
the  facility 
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boating  i 
for  nontransien 
following: 
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occupancy  for 
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(2)  Ehyland 
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these  States  can  realize  a  cost  or  other 
savings. 

(i)  Develop  a  State  program  plan  to 
construct,  renovate,  and  maintain 
boating  infrastructure  tie-up  facilities. 
"State  program  plan"  means  a  plan  to 
identify  existing  tie-up  facilities  and 
features;  needed  construction, 
renovation,  and  maintenance;  and 
access  to  facilities. 

Subpart  C — Public  Use  of  the  Facility 

§  86.30    Must  I  allow  the  public  to  use  the 
grant-funded  facilities? 

(a)  You  must  allow  reasonable  access 
to  all  recreational  vessels  for  the  useful 
life  of  the  tie-up  facilities.  You  must 
allow  public  access  to  the  shore  and 
basic  features  such  as  fuel  and 
restrooms  when  they  are  available.  You 
must  specify  precise  details  in  the 
contract  with  the  facility  manager.  We 
do  not  require  public  access  to  the 
remainder  of  a  park  or  marina  where  the 
facility  is  found.  Nor  do  we  require  any 
further  restrictions  in  that  park  or 
marina. 

(b)  You  must  comply  with  American 
Disabilities  Act  requirements  when  you 
construct  or  renovate  all  transient 
recreational  vessel  tie-up  facilities 
under  this  grant. 

§  86.31     How  much  money  may  I  charge  the 
public  to  use  tie-up  facilities? 

You  may  charge  the  public  only  a 
reasonable  fee,  based  on  the  prevailing 
rate  in  the  area.  You  must  determine  a 
fee  that  does  not  pose  an  unreasonable 
competitive  amount,  based  on  other 
public  and  private  tie-up  facilities  in  the 
area.  You  must  approve  any  proposed 
changes  in  fee  structure  by  a  sub- 
grantee. 

Subpart  D — Funding  Availability 

§  86.40    How  much  money  is  available  for 
grants? 

This  program  is  authorized  $32 
million  for  4  years. 

§  86.41    How  long  will  the  money  t>e 
available? 

The  program  begins  in  Fiscal  Year 
2000  and  ends  in  Fiscal  Year  2003. 
Funds  are  available  for  obligation  to  the 
States  for  3  years. 

§  86.42    What  are  the  match  requirements? 

The  Act  authorizes  the  Director  of  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
to  award  grants  to  States  to  pay  up  to 
75  percent  of  the  cost  to  construct, 
renovate,  or  maintain  tie-up  facilities  for 


transient  boats  more  than  26  feet  in 
length.  You  or  a  partner  must  pay  the 
remaining  25  percent  match.  Title  43 
CFR  12.64  applies  to  cost  sharing  or 
matching  requirements.  Property  is 
eligible  for  a  State  match. 

§  86.43    May  someone  else  supply  the 
match? 

Third  party,  in-kind  contributions, 
including  property,  is  allowable,  but 
must  be  necessary  and  reasonable  to 
accomplish  grant  objectives.  In-kind 
contributions  must  also  represent  the 
current  market  value  of  noncash 
contributions  that  the  third  party 
furnishes  as  part  of  the  grant. 

§  86.44    What  are  my  allowable  costs? 

(a)  You  may  spend  only  funds  that  are 
necessary  and  reasonable  to  accomplish 
the  approved  grant  objectives.  Grant 
costs  must  meet  the  applicable  Federal 
cost  principles  in  43  CFR  12.60(b).  You 
may  piurhase  informational  and 
program  signs  as  allowable  costs. 

(b)  If  you  include  purposes  other  than 
those  eligible  under  the  Act,  we  will 
prorate  the  costs  equitably  among  the 
various  purposes.  You  may  use  grant 
funds  only  for  the  part  of  the  activity 
related  to  the  Sportfishing  and  Boating 
Safety  Act. 

§  86.45    When  will  I  receive  the  funds? 

Once  you  sign  the  grant  agreement, 
the  funds  will  be  made  available. 

Subpart  E — How  States  Apply  for 
Grants 

§  86.50    Who  may  apply? 

(a)  Only  States  may  apply  for  grants 
under  this  program. 

(b)  You  must  identify  one  agency 
contact  per  State  and  submit  proposals 
through  this  contact.  Typically  the 
contact  is  a  division  of  the  Department 
of  Natural  Resources  or  similar 
environmental  department. 

§  86.51    When  must  I  apply? 

(a)  We  will  accept  proposals  between 
May  30,  2000,  and  November  3,  2000, 
for  the  first  grant  cycle;  between 
February  1,  2001,  and  May  1,  2001.  for 
the  second  grant  cycle;  and,  between 
February  1,  2002,  and  May  1,  2002,  for 
the  third  grant  cycle.  This  program 
starts  Fiscal  Year  2000  and  ends  Fiscal 
Year  2003.  Fiscal  Year  2000  begins  on 
October  1,  1999.  We  will  have  $16 
million  to  award  the  first  year,  and  $8 
million  each  year  after  that. 

(b)  The  annual  schedule  follows: 
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Schedule 

FY  2000-2001 

FY  2002 

FY  2003 

We  announce  the  grant  cycle  by 

You  submit  your  grant  prop>osal  by  

May  30,  2000 

November  3,  2000 

December  3,  2000 

January  3,  2001  

January  13,  2001  

February  13,  2001  

February  1,  2001  

May  1.2001  

July  1.2001  

August  1,  2001   

August  10,  2001  

October  1,  2001  

Febmary  1 ,  2002. 
May  1,2002. 
July  1.2002. 

August  1,  2002. 
August  10,  2002. 
October  1 ,  2002. 

Regions  submit  the  proposals  to  Wash- 
ington by. 

We  rank  the  proposals  by 

The  Director  approves  proposals  by  

Regions  finalize  their  grant  agreements  by 

§  86.52    To  whom  must  I  apply? 

You  must  submit  your  proposals  to 
the  appropriate  regional  office  of  the 


U.S.  Fish  and  Wildlife  Service.  See  the 
chart  below  for  the  address  you  will 
need. 


Region 

States 

Address 

Telephone 

1  

2  

3  

4  

5  

6  

7  

American  Samoa,  Califomia,  Commonwealth  of 
the  Northern  Mariana  Islands,  Guam,  Hawaii, 
Idaho,  Nevada,  Oregon,  and  Washington. 

Arizona.  New  Mexico.  Oklahoma,  and  Texas  

Illinois,  Indiana,  Iowa,  Michigan,  Minnesota,  Mis- 
souri, Ohio,  and  Wisconsin. 

Alabama,  Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  North  Carolina,  Puerto 
Rico,  South  Carolina,  Tennessee,  and  the  Vir- 
gin Islands. 

Connecticut,  Delaware,  District  of  Columbia, 
Maine,  Maryland,  Massachusetts,  New  Hamp- 
shire, New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  Vermont,  Virginia,  and  West  Vir- 
ginia. 

Colorado,  Kansas,  Montana,  Nebraska,  North  Da- 
kota, South  Dakota,  Utah,  and  Wyoming. 

Alaska 

Division  of  Federal  Aid,  U.S.  Fish  &  Wildlife  Serv- 
k;e,  Eastside  Federal  Complex,  911  NE  11th 
Avenue,  Portland,  OR  97232^181. 

Division  of  Federal  Aid,  U.S.  Fish  &  Wildlife  Serv- 
ice, P  0.  Box  1306,  500  Gold  Avenue,  SW,  Al- 
buquerque, NM  87103. 

Division  of  Federal  Aid,  U.S.  Fish  &  Wildlife  Serv- 
k;e,  Bishop  Henry  Whipple  Federal  Building,  1 
Federal  Drive,  Fort  Snelling,  MN  55111-4056 

Division  of  Federal  Aid,  U.S.  Fish  &  Wildlife  Serv- 
k:e,  1875  Century  Boulevard,  Suite  240,  At- 
lanta, Georgia  30345. 

Division  of  Federal  Aid,  U.S.  Fish  &  Wildlife  Serv- 
k:e,  300  Westgate  Center  Drive,  Hadley,  MA 
01035-9589. 

Division  of  Federal  Aid,  U.S.  Fish  &  Wildlife  Serv- 
ice, P.O.  Box  25486,  Denver,  Colorado  80225. 

Division  of  Federal  Aid,  U.S.  Fish  &  WrWIife  Serv- 
ice, 1011  East  Tudor  Road,  Anchorage,  Alaska 
99503. 

503-231-6128 
505-248-7465 
612-713-5138 
404-679-7113 

413-253-8406 

303-236-8155 
907-786-3322 

§  86.53    What  information  must  I  include  in 
my  grant  proposals? 

You  must  submit  a  narrative  that 
identifies  and  describes  the  following: 

(a)  Needs  within  the  purposes  of  the 
Act  (if  you  have  an  approved  program 
plan,  you  must  show  how  the  activities 
in  your  proposal  support  the  State 
program  plan). 

(b)  Discrete  objective(s)  you  will 
accomplish  diuing  a  specified  time. 

(c)  Expected  results  or  benefits  from 
accomplishing  the  objectives,  including 
the  numbers  of  recreational  vessels  and 
people  the  proposed  facility  will  serve. 

(a)  The  approach  you  will  use  to  meet 
the  objectives. 

(e)  Amount  and  source  of  matching 
funds. 

(f)  Estimated  schedule  of  fees  for  use 
of  the  facility. 

(g)  A  summary  of  how  the  proposal 
meets  each  criterion.  And. 

(h)  The  approach  you  will  use  to  meet 
the  objectives  include  the  following: 

(1)  Specific  procedures. 

(2)  Schedules. 

(3)  Key  personnel  and  cooperators. 

(4)  Grant  location. 

(5)  Innovative  approaches. 


(i)  "Iimovative"  means  unique 
approaches,  combinations  of  unique  and 
proven  or  traditional  approaches,  or 
creative  combinations  of  proven  or 
traditional  approaches  that 
sjmergistically  increase  the  availability 
of  tie-up  facilities  beyond  what  we 
would  expect; 

(ii)  Innovative  approaches  include 
education/information  programs, 
brochures,  cruising  guides,  and  charts. 

(6)  Public/private  partnerships 
(partnerships  between  State  agencies, 
between  States  and  municipalities,  or 
between  States  and  private  groups, 
individuals,  or  businesses). 

(7)  Education.  "Education"  means 
providing  information  to  transient 
boaters  about: 

(i)  The  boating  infrastructure  grant 
program; 

(ii)  The  location  of  transient 
nontrailerable  tie-up  facilities; 

(iii)  Costs  to  use  tnese  facilities; 

(iv)  Safety  and  environmental 
awareness;  and 

(v)  Services  available  at  these 
facilities. 

(8)  Public  access. 

(9)  Estimated  costs. 


§86.54    What  are  funding  tiers? 

(a)  This  grant  program  will  consist  of 
two  tiers  of  funding. 

(b)  You  may  apply  for  one  or  both. 

(c)  Two  tiers  will  allow  all  States 
some  certainty  of  base  level. 

(d)  Tier  One  funding  will  ensure 
broad  geographical  distribution  to  meet 
the  needs  of  boats  26  feet  or  more  in 
length. 

(e)  Tier  Two  funding  will  allow  States 
with  large  projects  to  compete  with 
other  States  with  large  projects  based  on 
individual  project  merits. 

(f)  We  describe  the  two  tiers  as 
follows: 

(1)  Tier  One  Projects. 

(i)  You  may  submit  a  grant  with  an 
unlimited  number  of  projects  within 
this  tier.  However,  your  request  cannot 
exceed  $100,000  of  Federal  funds; 

(ii)  We  will  use  one  score  for  all  Tier 
One  projects,  using  the  criteria  in 
§86.60; 

(iii)  Tier  One  projects  that  receive  a 
minimum  score  of  60  points  will 
automatically  receive  funds  if  they 
comply  with  the  Federal  Aid  in  Sport 
Fish  Restoration  (SFR)  Program  and 
other  Federal  requirements;  and 
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Subpart  F — How  the  Service  Selects 
Grants 

§  86.60    What  are  the  criteria  used  to  select 
grants? 

(a)  We  will  rank  all  proposals 
according  to  the  criteria  in  paragraph  (b) 
of  this  section. 

(b)  We  will  consider  proposals  that: 

(1)  Are  to  construct  and  renovate  tie- 
up  facilities  for  transient  recreational 
boats  26  feet  or  more  in  length  following 
your  State's  program  plan  that  we  have 
approved  under  section  7404(c)  of  the 
Sportfishing  and  Boating  Safety  Act — 15 
points. 

(2)  Provide  for  public/private  and 
public/public  partnership  efforts  to 
develop,  renovate,  and  maintain  tie-up 
facilities.  These  partners  must  be  other 
than  the  Service  and  lead  State  agency. 

(i)  One  partner — 5  points, 
(ii)  Two  partners — 10  points, 
(iii)  Three  or  more  partners — 15 
points. 

(3)  Use  iimovative  techniques  to 
increase  the  availability  of  tie-up 
facilities  for  transient  vessels  26  feet  or 
more  in  length  (includes  education/ 
information) — 0-15  points. 

(4)  Include  private,  local,  or  other 
State  funds  besides  the  25  percent  State 
match,  described  in  §  86.40. 

(i)  Thirty-five  percent  above — 5 
points. 

(ii)  Between  thirty-six  and  forty-nine 
percent  above — 10  points. 

(iii)  Fifty  percent  above — 15  points. 

(5)  Are  cost  efficient.  Proposals  are 
cost  efficient  when  the  tie-up  facility  or 
access  site's  features  add  a  high  value 
compared  with  the  funds  from  the 
proposal.  For  example,  where  you 
construct  a  small  feature  such  as  a 
transient  mooring  dock  within  an 
existing  harbor  that  adds  high  value  and 
opportunity  to  existing  features 
(restrooms,  utilities,  etc.).  A  proposal 
that  requires  installing  all  of  the  above 
features  would  add  less  value  for  the 
cost — 0-10  points. 

(6)  Provide  a  significant  link  to 
prominent  destination  way  points  such 
as  those  near  metropolitan  population 
centers,  cultural  or  natural  areas,  or  that 
provide  safe  harbors  from  storms — 10 
points. 

(7)  Provide  access  to  recreational, 
historic,  cultiu^l,  natural,  or  scenic 
opportunities  of  local,  regional,  or 
national  significance. 

(i)  Local  significance — 5  points. 

(ii)  Regional  significance — 10  points. 

(iii)  National  significance — 15  points. 

(8)  Provide  significant  positive 
economic  impacts  to  a  community.  For 
example,  a  project  that  costs  $100,000 
attracts  a  significant  number  of  boaters 
who  spend  $1  million  a  year  in  the 
community — 1-5  points.  And, 


(9)  Include  multi-State  efforts  that 
result  in  coordinating  location  of  tie-up 
facilities — 5  points. 

(10)  Total  possible  points— 100 
points. 

§86.61    What  process  does  the  Service  use 
to  select  grants? 

Our  Division  convenes  a  panel  of 
Federal  Aid  staff  to  review,  rank,  and 
recommend  funding  to  the  Director. 
This  panel  will  include  representatives 
from  Washington,  DC,  and  regional 
offices.  The  Director  may  convene  an 
advisory  panel  of  nongoveriunental 
organizations  to  advise  and  make 
reconunendations  to  the  Federal  panel. 
The  Director  will  make  the  selection  of 
eligible  grants  by  January  13,  2001, 
August  10,  2001,  and  August  10,  2002, 
for  the  three  grant  cycles. 

§  86.62    What  must  I  do  after  my  grant  has 
been  selected? 

After  yoiu  award  is  approved,  you 
will  be  notified  to  work  with  the 
appropriate  regional  office  to  fulfill  the 
grant  documentation  requirements  and 
finalize  the  grant  agreement. 

§  86.63    Are  there  any  appeals  if  my  project 
has  not  been  selected? 

If  you  have  a  difference  of  opinion 
over  the  eligibility  of  proposed  activities 
or  differences  arising  over  the  conduct 
of  work,  you  may  appeal  to  the  Director. 
Final  determination  rests  with  the 
Secretary  of  the  Interior. 

Subpart  G — How  States  Manage 
Grants 

§  86.70    What  are  my  requirements  to 
acquire,  install,  operate,  and  maintain  real 
and  personal  property? 

(a)  You  will  find  applicable 
regulations  for  this  subject  in  43  CFR 
12.71  and  12.72.  If  questions  arise  about 
applicability,  you  should  contact  the 
appropriate  regional  office. 

(b)  You  must  ensure  that  the  design 
and  installation  of  tie-up  facilities 
provide  for  substantial  structures  that 
will  have  a  significant  longevity,  at  least 
20  years. 

(c)  You  must  ensure  that  you  operate, 
maintain,  and  use  the  tie-up  facilities 
and  features  for  the  stated  grant 
purpose.  You  must  obtain  prior  written 
approval  from  the  appropriate  regional 
director  before  you  can  convert  these 
tie-up  facilities  to  other  uses. 

§  86.71     How  will  I  be  reimbursed? 

For  details  on  how  you  will  be  paid, 
refer  to  43  CFR  part  12,  31  CFR  part  205. 
and  any  other  regulations  referenced  in 
these  parts.  ^ 
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§  86.72    Are  there  any  other  requirements? 

For  administrative  requirements  not 
covered  under  these  specific  guidelines, 
you  should  check  43  CFR  part  12,  which 
generally  applies  to  all  Federal  grant 
programs. 

§  86.73    What  if  I  don't  spend  all  the 
money? 

You  must  retimi  any  xmused  hmds 
that  remsiin  after  the  grant  has  been 
completed. 

§  86.74    What  if  I  need  more  money? 

Fxmds  for  grants  are  available  only  on 
a  competitive  basis.  Therefore,  if  you 
need  more  money,  you  must  compete  in 
the  next  grant  cycle. 

Subpart  H— Report  Requirements  for 
the  States 

§  86.80    What  are  my  reporting 
requirements  for  this  grant  program? 

You  must  submit  a  quarterly 
performance  report,  an  annual  report, 
and  a  final  performance  report.  For 
additional  information  on  reporting,  see 
43  CFR  part  12  and  OMB  Circular  A- 
102. 

§  86.81    When  are  ttie  reports  due? 

Reports  are  due  as  follows: 

(a)  Quarterly  reports  are  due  30  days 
after  the  reporting  period; 

(b)  Annual  reports  are  due  90  days 
after  the  grant  year;  and 

(c)  The  final  performance  report  is 
due  90  days  after  the  expiration  or 
termination  of  grant  support. 

§  86.82    What  must  be  in  the  reports? 
Reports  must  include  the  following: 

(a)  You  must  identify  the  actual 
accomplishments  compared  to  the 
objectives  established  for  the  period; 

(b)  You  must  identify  the  reasons  for 
any  slippage  if  established  objectives 
were  not  met;  and 

(c)  You  must  identify  any  additional 
pertinent  information  including,  when 
appropriate,  analysis  and  explanation  of 
cost  overruns  or  high  imit  costs. 

Subpart  I — State  Use  of  Signs  and 
Sport  Fish  Restoration  Symtiois 

§  86.90    What  are  my  responsibilities  for 
information  signs? 

You  should  install  appropriate 
information  signs  at  boating 
infrastructiue  tie-up  facilities.  You 
should  ensure  that  this  information  is 
clearly  visible,  directing  boaters  to  the 
facility.  Information  should  show  fees, 
restrictions,  hours  of  operation,  a 
contact  name,  and  telephone  number  to 
report  an  inoperable  facility. 


§  86.91    What  are  my  program  crediting 
responsibitities? 

You  should  give  pubUc  credit  to  the 
Sport  Fish  Restoration  program  as  the 
source  of  funding  for  the  Boating 
Infrastructure  Grant  Program.  You 
should  recognize  this  program  by  using 
the  Sport  Fish  Restoration  logo.  You 
may  use  the  crediting  logo  identified  in 
§  80.26  of  this  chapter  to  identify 
National  Boating  Infrastructure  Grant 
Program  projects. 

§  86.92    Who  can  use  ttie  SFR  logo? 

You  the  State  may  use  the  SFR  logo. 
Encourage  others  to  display  the  logo. 
Other  people  or  organizations  may  use 
the  logo  for  purposes  related  to  the 
National  Boating  Infrastructure  Grant 
Program  as  authorized  in  §  80.26  of  this 
chapter. 

§  86.93    Where  should  I  use  the  SFR  logo? 
You  should  display  the  logo  on  tie-up 
facilities  you  construct,  acquire, 
develop,  or  maintain  under  these  grants. 
You  should  also  use  the  logo  on  printed 
material  or  other  visual  representations 
that  relate  to  project  accomplishments 
or  education/information.  Refer  to 
§  85.47  of  this  chapter  for  logo  colors. 

§  86.94    What  crediting  language  should  I 
use? 

Suggested  examples  of  language  to 
use  when  crediting  the  National  Boating 
Infrastructure  Grant  Program  follow: 

(a)  Example  1 :  The  Sport  Fish 
Restoration  Program  funded  this  facility 
thanks  to  yoiu  purchase  of  fishing 
equipment  and  motorboat  fuels. 

(b)  Example  2:  The  Sport  Fish 
Restoration  Program  is  funding  this 
construction  themks  to  your  purchase  of 
fishing  equipment  and  motorboat  fuels. 
And, 

(c)  Example  3:  The  Sport  Fish 
Restoration  Program  funded  this 
(pamphlet)  thanks  to  your  purchase  of 
fishing  equipment  and  motorboat  fuels. 

Subpart  J — Service  Completion  of  the 
National  Framework 

§  86.1 00    What  is  the  National  Framework? 

The  National  Framework  is  the 
method  you  must  use  to  conduct  a  State 
survey  to  determine  boating  access 
needs  in  your  State.  "State  survey" 
means  boating  access  needs  assessment 
or  data  collection  to  determine  the 
adequacy,  niunber,  location,  and  quality 
of  tie-up  facilities  and  boat  access  sites 
providing  access  to  recreational  waters 
for  all  sizes  of  recreational  boats.  "Boat 
access  site"  means  a  place  where  boats 
less  than  26  feet  long  enter  the  water. 
"Recreational  waters"  means  navigable 
waters  that  recreational  vessels  26  feet 


or  more  in  length  use  for  recreational 
purposes. 

§  86.1 01     What  is  the  Service  schedule  to 
adopt  the  National  Frameweric? 

We  plan  to  adopt  the  National 
Framework  by  April  30,  2000.  We  will 
consult  with  the  States  to  develop  this 
framework. 

§86.102    How  did  the  Service  design  the 
National  Framework? 

The  Framework  divides  the  survey 
into  two  components,  boater  survey  and 
boat  access  provider  survey. 

(a)  The  boater  survey  component. 

(1)  We  designed  these  questions  to 
obtain  information  identifying  boat  user 
preferences  and  concerns  for  existing 
and  needed  access  available  to  the 
public. 

(2)  The  nontrailerable  boat  data  set 
vdll  fulfill  informational  needs  for  you 
to  develop  your  State  program  plans  as 
called  for  in  the  Act. 

(3)  The  boater  survey  will  survey 
registered  boat  owTiers  in  your  State  for 
two  types  of  boats: 

(i)  Part  A — for  boats  26  feet  or  more 
in  length. 

(ii)  Part  B — for  trailerable  and  'car-top' 
boats  (less  than  26  feet  long). 

(b)  The  boat  access  provider 
component. 

(1)  We  designed  these  questions  to     . 
obtain  information  identifying  boat 
access  providers'  ideas  about  current 
and  needed  facility  and  site  locations, 
and  providers'  perceptions  of  boat  user 
preferences  and  concerns  regarding 
access. 

(2)  We  developed  these  questions  to 
guide  interviews  of  boat  access  facility 
and  site  managers. 

(3)  The  nontrailerable  boat  data  set 
will  fulfill  the  informational  needs  for 
you  to  develop  your  State  plans  as 
called  for  in  the  Act.- 

(4)  The  boat  access  provider  survey 
will  survey  facility  providers  in  your 
State  for  two  types  of  boats: 

(i)  Part  C — a  survey  to  all  providers  in 
your  State,  including  State  agency  and 
non  State  entities  (Federal  and  local 
government  entities,  corporate  and 
private/commercial  providers)  that 
operate  tie-up  facilities  for  boats  26  feet 
or  more  in  length. 

(ii)  Part  D — a  survey  to  all  providers 
in  your  State  that  operate  boat  access 
sites  for  boats  less  than  26  feet  long. 

Subpart  K— How  States  WIH  Complete 
Access  Needs  Surveys 

§  86.1 1 0    What  does  the  State  survey  do? 

The  State  survey  determines  the 
current  status  of  boating  access  facilities 
for  all  recreational  boats  in  your  State 
and  your  future  boater  access  needs. 
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§86.111     Must   do  a  survey? 

Surveys  are  not  required.  They  are 
voluntary.  Hoi  »^ever,  if  you  do  a  survey, 
you  must  com  )lete  it  following  the 
National  Fram  jwork  to  receive  funds. 


pro  n 
filly 
y)ur 


§86.112    What 
a  survey? 

Surveys 
necessary  to 
of  boaters  in 
you  to  develo{ 
provide  better 
are  required  tc 
plan  will  maki  i 
when  you  subinit 
program.  We 
having  an  app|t)ved 


are  the  advantages  of  doing 


ide  the  information 
understand  the  needs 
State.  Surveys  allow 

a  meaningful  plan  to 
access  to  boaters.  Surveys 

complete  the  plan.  The 

you  more  competitive 
grants  under  this 

11  give  you  15  points  for 
plan. 


q>  esti 


If  I  have  recently  completed 
s  jrvey? 

survey  substantially 

ions  in  §86.118,  the 
>ional  office  will 
is  sufficient  to  meet  the 
program.  If  the  regional 
s  that  the  survey  is  not 
must  complete  that 
entire  new  survey  to 
or  completing  a  recent 


§86.113    What 
a  boat  access 

If  the  recent 
answers  the 
appropriate  re 
determine  if  it 
needs  of  the 
office  determii  le 
sufficient,  you 
part(s)  or  an 
receive  credit 
survey. 

§86.114    Do  I  rieed  to  conduct  a  survey  if 
I  already  have  a  plan  installing  tie-up 
facilities  (or  txiats  26  feet  or  more  in 
length? 

You  need  n(  t  conduct  the  survey  if 
we  certify  thai  you  have  developed  and 
are  carrying  oi  it  a  State  program  plan 
that  ensures  t\  ere  are  and  will  be  public 
boat  access  ad  jquate  to  meet  the  needs 
of  recreational  boaters  on  your  waters. 

§  86.1 1 5    How  ihould  I  administer  the 
survey? 

Use  a  consu  tant  or  university 
specializing  ii  administration  of  such 
surveys.  Desig  n  the  sample  sizes  needed 
to  achieve  stal  istical  accuracy  so  the 
estimate  is  wi  bin  10  percent  of  the  true 
number.  You  i  lust  not  alter  the  survey 
questions,  sim  :e  we  need  information 
that  is  compax  able  nationwide.  You  may 
use  a  telephor  e,  mail,  or  other  type  of 
survey  for  a  sa  mple  population  of 
boaters  withir  the  State.  Costs  for 
telephone  anc  mail  surveys  are  similar. 
However,  resp  onse  rate  for  mail  surveys 
is  lower,  and  i  lot  as  effective.  For  boat 
access  provide  ts,  we  prefer  you  survey 
all  State  agenc  y  and  non  State 
providers,  but  you  may  survey  .a  sample 
population.  Y  )u  may  develop  your  own 
methodology  o  collect  data,  which  may 
include  telepl  one,  mail,  fax  or  other 
inventory  me<  ns.  We  do  not  expect  you 
to  use  automaed,  electronic,  mechanic, 
or  other  mean  5  of  information 
collection.  Da  a  collected  are  unique  to 
each  respondf  nt.  You  should  follow  up 


on  the  same  respondents  until  you  reach 
70  percent  of  the  respondents. 

§  86.1 1 6    May  I  change  the  questions  in  the 
survey? 

You  must  not  change  the  questions. 
We  have  developed  a  survey  instrument 
for  completing  the  siuT^eys.  We  are 
obtaining  approval  from  OMB  on  the 
questions  identified  below.  Such 
approval  does  not  extend  to  additional 
questions. 

§86.117    What  is  the  Service  schedule  to 
approve  the  survey? 

The  Service  schedule  is  as  follows: 

(a)  Request  for  survey  to  OMB — by 
December  17,  1999. 

(b)  OMB  approves  Survey — by  March 
17,  2000. 

(c)  We  notify  you  to  begin  surveys — 
by  March  22.  2000. 

(d)  You  submit  your  survey  results  to 
regionfd  offices,  or  we  certify  you  have 
an  adequate  State  program  plan — ^by 
August  19,  2000.  And, 

(e)  Regions  approve  surveys — by 
September  19.  2000. 

§  86.1 1 8    What  are  the  questions  in  this 
survey  instrument? 

(a)  We  divided  this  survey  into  foiu 
parts.  Part  A  is  for  transient 
nontrailerable  boat  owners.  Part  B  is  for 
trailerable  or  "car-top*  {less  than  26 
feet)  boat  owners.  Part  C  is  for  State 
agency  and  non  State  providers  of 
facilities  for  boats  26  feet  or  more  in 
length  in  the  State.  Part  D  is  for  State 
and  non  State  providers  of  access  sites 
for  trailerable  or  "car-top"  boats. 

(b)  Follow  these  instructions  to 
complete  Part  A— BOAT  OWNER 
SURVEY  FOR  TIE-UP  FACILITIES  FOR 
BOATS  26  FEET  OR  MORE  IN 
LENGTH: 

(1)  If  the  boater  owns  a  boat  26  feet 
or  more  in  length,  ask  the  boater  to  fill 
out  Part  A. 

(2)  If  the  boater  owns  more  than  one 
boat  26  feet  or  more  in  length,  ask  the 
boater  to  provide  information  for  the 
boat  he  or  she  uses  MOST  OFTEN. 

(3)  If  the  boater  owns  at  least  one  boat 
more  than  and  at  least  one  boat  less  than 
26  feet  in  length,  ask  the  boater  to  fill 
out  both  Parts  A  and  B.  And, 

(4)  You  should  collect  enough 
information  to  obtain  the  sample  size 
needed  to  achieve  statistical  acciuacy  so 
the  estimate  is  within  10  percent  of  the 
true  number. 

(c)  Follow  these  instructions  to 
complete  Part  B— BOAT  OWNER 
SURVEY  FOR  TRAILERABLE  OR  'CAR- 
TOP'  BOAT  ACCESS  SITES: 

(1)  If  the  boater  owns  a  boat  less  than 
26  feet  long,  ask  the  boater  to  fill  out 
PartB. 


(2)  If  the  boater  owns  more  than  one 
boat  less  than  26  feet  long,  ask  the 
boater  to  provide  information  for  the 
boat  he  or  she  uses  most. 

(3)  If  the  boater  owns  at  least  one  boat 
more  than  and  at  least  one  boat  less  than 
26  feet  in  length,  ask  the  boater  to 
complete  both  Parts  A  and  B.  And, 

(4)  You  should  collect  enough 
information  to  obtain  the  sample  size 
needed  to  achieve  statistical  accuracy  so 
the  estimate  is  within  10  percent  of  the 
true  number. 

(d)  Parts  C  and  D  are  the  transient  tie- 
up  facility  and  boat  access  site  provider 
surveys.  Part  C  is  for  State  agency  and 
non  State  providers  of  facilities  for  boats 
26  feet  or  more  in  length  in  the  State. 
Part  D  is  for  State  and  non  State 
providers  of  boat  access  sites  for  boats 
under  26  feet  in  length. 

(e)  Follow  these  instructions  to 
complete  Part  C— STATE  AGENCY 
AND  NON  STATE  PROVIDER  SURVEY 
FOR  TRANSIENT  TIE-UP  FACILITIES: 

(1)  Ask  State  agency  and  non  State 
providers  of  transient  facilities  for  boats 
26  feet  or  more  in  length  to  fill  out  Part 
C. 

(2)  If  more  than  one  State  agency 
manages  these  facilities,  send  this 
survey  to  all  of  those  agencies. 

(3)  If  the  State  agency  or  non  State 
provider  awards  grants  to  others  who 
provide  facilities,  ask  these  grantees  to 
respond  for  these  facilities  instead  of  the 
State  agency  or  non  State  provider. 

(4)  If  a  State  agency  or  non  State 
provider  operates  transient  facilities/ 
sites  for  both  nontrailerable  and 
trailerable  boats,  ask  the  provider  to  fill 
out  both  Parts  C  and  D. 

(5)  Ask  State  agency  and  non  State 
providers  to  identify  all  transient  tie-up 
facilities. 

(6)  For  all  questions,  if  you  need 
additional  space,  make  copies  of  the 
appropriate  page. 

(f)  Follow  these  instructions  to 
complete  Part  D— STATE  AGENCY 
AND  NON  STATE  PROVIDER  SURVEY 
FOR  TRAILERABLE  OR  'CAR-TOP' 
BOAT  ACCESS  SITES: 

(1)  Ask  State  agency  and  non  State 
providers  of  boat  access  sites  for  boats 
less  than  26  feet  long  to  fill  out  Part  D. 

(2)  Non  State  providers  include  the 
Federal  Government,  local  government, 
corporate ,  private/commercial ,  etc. , 
providers. 

(3)  If  more  than  one  State  agency 
manages  these  sites,  send  this  survey  to 
all  of  them. 

(4)  If  the  State  agency  or  non  State 
provider  awards  grants  to  others  who 
provide  sites,  ask  these  grantees  to 
respond  for  these  sites  instead  of  the 
State  agency  or  non  State  provider. 

(5)  If  a  State  agency  or  non  State 
provider  operates  transient  facilities/ 
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sites  for  both  nontrailerable  and 
trailerable  boats,  ask  the  provider  to  fill 
out  both  Parts  C  and  D. 

(6)  We  prefer  that  the  State  agency  or 
non  State  provider  identify  all  boat 
access  sites  and  water-bodies,  but  if  he 


or  she  has  many  sites  and  water-bodies,      sites  are  located. 


the  provider  may  group  the  information 
together  rather  than  identify  each  site 
individually.  "Water-body"  means  the 
lake,  section  of  river,  or  specific  area  of 
the  coast,  such  as  a  harbor  or  cove, 
where  tie-up  facilities  or  boat  access 


(7)  For  all  questions,  if  you  need 
additional  space,  make  copies  of  the 
appropriate  page. 

(g)  Following  is  the  survey  instrument 
for  Parts  A  through  D:  ^ 
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PART  A:  BOATING  NEEDS  ASSESSMENT  QUESTIONNAIRE  FOR  BOATERS  WITH  BOATS  26  FEET  Or  more  in 

length  IN  LENGTH 

Pleasd  answer  the  following  questions  about  your  boating  activities  in  your  State.  All  of  your  responses  will  be 
confident  al  and  used  for  statistical  purposes  only. 

I  ^ou  own  a  boat  26  feet  or  more  in  length? 

"Ifes.  Please  go  to  question  #2.  D  No.  You  need  not  complete  this  questioimaire. 

you  ever  boated  in  [name  of  State)? 
tes.  Please  go  to  question  #3.  D  No.  You  need  not  complete  this  questionnaire. 

you  boated  in  [name  of  State)  within  the  past  2  years? 
Ves.  D  No. 

type  of  boat  or  boats  do  you  own?  (Please  check  all  that  apply) 


1.  Do 

D 
2. 

a 

3. 

D 
4. 


Ha>e 


HaAe 


Whit 


D  Cabin  i  :ruiser  (gasoline) 
D  House!  loat/pontoon  boat 


D  Cabin  cruiser  (diesel) 
D  Other  (please  specify). 


D  Sailboat 


the  boat  that  you  use  the  most,  where  do  you  usually  keep  this  boat  during  the  boating  season?  (Please 
one  that  MOST  apphes.  If.you  keep  your  boat  in  a  location  other  than  your  home  please  name  the  specific 


5.  Foi 
check  the 
site.) 

D  At  wa  erfront  property,  which  is  your  per- 
manent residence 

D  At  waterfront  property,  which  is  your  sea- 
sonal residence 

O  On  th^  water  at  a  public  or  private  marina         Site  name:. 


□  At  a  ' 

private 
a  Other 


cry 


stack'  marina  or  other  commercial/    Site  name:. 

facility  

specify) Site  name:. 


ttat 


the  boat  that  you  use  the  most,  how  many  days  a  year  do  you  use  this  boat  to  go  boating?  (Please  check 
MOST  applies.) 
ijlever,  or  rarely^-once  or  twice  a  year 
( )ccasionally — three  to  five  times  a  year 
1  requently — 6  to  20  times  a  year 
1  'ery  often — more  than  20  times  a  year 

the  boat  that  you  use  the  most,  how  long  do  you  usually  take  this  boat  out  of  where  you  keep  it?  (Please 
one  that  MOST  applies.) 
1  lever,  or  rarely — it  is  primarily  a  floating  home 
1  Jay  trips  or  weekends 
1  Ixtended  trips  longer  than  one  weekend 

8.  Fo    the  boat  that  you  use  the  most,  where  do  you  go  iri  this  boat?  (Please  check  the  one  that  MOST  appli&s.) 

D  ( )n  the  water  body  in  which  it  is  kept 

D  ( lonnected  waters  up  to  50  miles  of  'home  port' 

D  (lonnected  waters  more  than  50  miles  and  less  than  100  miles  from  'home  port' 

D  To  destination  ports  over  100  miles 

the  boat  that  you  use  the  most,  please  name  the  three  destination  areas  where  you  take  your  boat  THE 
ease  be  specific  and  name  the  lake,  slough,  section  of  river,  or  other  area.  For  destination  areas  MORE 
miles  from  your  home  port,  also  identify  your  route  of  travel.) 


6.  Foi 
the  one 

D 
D 
D 
D 

7.  Foi 
check  the 

D 
D 
D 


9. 
MOST. 
THAN 


Fo: 
CI 
10  3 


Site  Name 


Site  #1 
Site  #2 
Site  #3 

10.  vVhat  is  the  average  distance  in  miles  you  travel  in  a  day  of  boating? 


Route  of  Travel  for  Destinations  over  100  Miles 


miles. 
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11.  Please  list  the  three  transient  tie-up  facilities  you  use  THE  MOST.  (Please  be  specific  and  name  the  lake, 
slough,  section  of  river,  or  other  area.) 


Site  #1 
Site  #2 
Site  #3 

12.  Thinking  about  the  boating  site(s)  you  just  mentioned  in  question  #11,  what  repairs,  replacements,  expansions 
or  additions  are  needed  at  each?  (Please  name  each  site.) 


Site  Name 

Location 

,: 

Site  #1  (specify). 


Transient  slips  or  tie-up  faciUties 

Transient  moorings 

Fuel  (gasoline) 

Fuel  (diesel) 

Utilities  (electric,  water,  phone) 

Restrooms 

Sewage  pumpout  stations 

Other  (specify) 

Other  (specify) 

Other  (specify) 


Site  #2  (specify). 


Transient  slips  or  tie-up  facihties 

Transient  moorings 

Fuel  (gasoline) 

Fuel  (diesel) 

Utilities  (electric,  water,  phone) 

Restrooms 

Sewage  pumpout  stations 

Other  (specify) 

Other  (specify) 

Other  (specify) 


Site  #3  (specify). 


Transient  slips  or  tie-up  facilities 

Transient  moorings 

Fuel  (gasoline) 

Fuel  (diesel) 

Utilities  (electric,  water,  phone) 

Restrooms 

Sewage  pumpout  stations 

Other  (specify) 

Other  (specify) 

Other  (specify) 


Repair 

D 
D 

a 
a 

D 

n 
a 

D 
D 
D 

Repair 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

Repair 

a 
a 

D 
D 
D 
D 
D 
D 
D 
D 


Replace 

D 

a 

D 
D 

a 

D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

Replace 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Expand 
D 

a 
a 

D 

a 
a 
a 

D 

a 
a 


Replace  Expand 


a 

D 

a 
a 

D 

a 

D 

a 
a 

Expand 

a 
a 

D 
D 

a 
a 

D 
D 

a 

D 


Add 
D 

a 

D 

a 
a 
a 
a 
a 
a 
o 

Add 

D 
D 

a 

a 
a 
a 
a 

.  a 

a 

Add 

a 
a 
a 

D 
D 
D 

a 
a 

D 

a 
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13.  T  linking  about  State  areas  with  which  you  are  familiar,  and  where  no  facilities  exist,  what  should  be  buih? 
(Please  n<  me  the  specific  site  or  area.) 

Site  #1  (specify):     Site  #2  (specify):     Site  #3  (specify): 


Transient 


Transient 
Fuel  (gasoline) 
Fuel  (die^l) 
Utilities 
Restroom  > 
Sewage 

Other  (specify) 
Other  (sp  scify) 
Other  (s 


( jlectric,  water,  phone) 

IS 

pxmpout  stations 


pjcify) 


14.  P 


No  transient  slips,  moorings,  or  tie-up  facilities 
Inaccessi  tie  due  to  shallow  water/channel  depths 

information  about  transient  tie-up  facility  locations,  fea- 
artractions,  and  fishing  opportunities 
lequate  fadUties  (fuel,  utilities,  restrooms) 
waterways  (boat  traffic) 
wat^r  quahty  for  fishing 
watf  r  quality  for  swimming 

fy) 


te< 


Lack  of 
tures. 
Lack  of  ai 
Congest! 
Poor 
Poor 
Other 

Other  (spfecify) 
Other  (sp  scify) 


spscir 


Quality 
Access 
tions 
Access 
Water 
Access 
Good 
Other 
Other 
Other 


16. 

D 
D 
D 


17.  I 
one  that 


D 
D 

a 

18. 


Vii 
Vii 


19 

State. 
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slips  or  tie-up  facilities 
moorings 


□ 

D 

D 

D 

□ 

D 

D 

D 

D      . 

D 

D 

d 

D 

D 

a 

a 

D 

D 

a 

a 

a 

a 

D 

D 

a 

a 

D 

a 

D 

a 

ease  rate  how  the  following  factors  may  impact  your  decision  NOT  to  boat  in  the  State  more  fi^quently. 


High  Impact         Medium  Impact  Low  Impact 


D 

a 

D 

a 
a 

D 
D 
D 
D 
D 


D 
D 

a 

D 

a 
a 

D 

a 
a 
a 


YOUR  BOATING  NEEDS 


15.  T  linking  about  your  overall  boating  needs,  please  rate  the  following  on  a  scale  from  1  to  5,  where 
not  at  all  important  and  "5"  means  extremely  important.  (Please  circle) 


D 
D 

D 
D 

a 
a 
a 
n 
a 
a 


'1"  means 


Not  at  all 
important 


Extremely 
important 


the  boating  experience: 

to  cultural  events  and  attrac- 


3 
3 
3 
3 
3 
3 
3 
3 


Haw 
Vii 


1  2 

to  natural  and  scenic  resources  1  2 

1  [uality  for  swimming  1  2 

to  services  and  supplies  1  2 

dshing  1  2 

( specify)  1  2 

(specify)  1  2 

( specify)  1  2 

do  you  reach  the  shoreline  from  your  boat?  (Please  check  ALL  that  apply.) 
shore-side  slip  or  other  transient  tie-up  facility 
Vik  a  dinghy  from  a  moored  or  anchored  position 
Pu  lling  onto  shore  or  close  to  shore,  using  a  gangplank 

you  checked  MORE  THAN  ONE  option  in  Question  #16  above,  which  do  you  prefer?  (Please  check  the 
rou  MOST  prefer.) 
shore-side  slip  or  other  transient  tie-up  facility 
a  dinghy  from  a  moored  or  anchored  position 
Piilling  onto  shore  or  close  to  shore,  using  a  gangplank 

What   is   the   minimum    water   depth   in    feet   required    for   safe   operation    of  the   boat   you   use   the   most? 

feet. 

dlease  use  the  space  below  to  make  any  other  comments  or  suggestions  about  recreational  boating  in  your 
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PART  B:  BOATING  NEEDS  ASSESSMENT  QUESTIONNAIRE  FOR  BOATERS  WITH  BOATS  UNDER  26  FEET  IN  LENGTH 

.   Please  answer  the  following  questions  about  your  boating  activities  in  your  State.  All  of  your  responses  will  be 
confidential  and  used  for  statistical  purposes  only. 

1.  Do  you  own  a  boat  under  26  feet  in  length? 

D  Yes.  Please  go  to  question  #2.  D  No.  You  need  not  complete  this  questionnaire. 

2.  Have  you  ever  boated  in  {name  of  State)? 

O  Yes.  D  No.  You  need  not  complete  this  questionnaire. 

3.  Have  you  boated  in  [name  of  State)  within  the  past  2  years? 
D  Yes.  D  No. 

What  type  of  boat  or  boats  do  you  own?  (Please  check  all  that  apply.) 

O  Cabin  cruiser  (gasoline)  D  Cabin  cruiser  (diesel) 

D  Bass  boat/jon  boat  D  Runabout 

D  Inflatable  boat/raft  D  Houseboat/pontoon  boat 

D  Unpowered  rowboat  D  Canoe/kayak 

D  Other  (please  specify) 

4.  For  the  boat  that  you  use  the  most,  where  do  you  usually  keep  this  boat  during  the  boating  season?  (If  you 
keep  your  boat  in  a  location  other  than  your  home,  please  name  the  specific  site.) 

D  At  home  on  a  trailer  or  in  a  rented  dry-stor- 
age area 

D  Waterfront  property  that  you  own,  rent,  or  (site  name: 

lease  ) 

D  PubUc  or  private  marina  (site  name: 


D  Sailboat 

D  Jet  drive  boat 

O  Personal  water  craft 

O  Sailboard 


D  Other 


J 


(site  name:. 


J 


5.  For  the  boat  that  you  use  the  most,  how  many  miles  (one  way)  do  you  typically  transport  the  boat  to  go 
boating? ^miles 

6.  Please  name  the  three  access  sites  in  the  State  where  you  launch  your  boat  the  most.  (Please  be  specific  and 
name  the  lake,  slough,  section  of  river,  or  other  area.) 

a  Site  #1 

D  Site  #2 

D  Site  #3 
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7.  TUinking  about  the  boating  site(s)  you  just  mentioned  in  question  #6,  what  repairs,  replacements,  expansions, 
or  additic  ns  are  needed  at  each?  (Please  name  each  site) 


Repair 


Replace  Expand 


Add 


Carry-doWn  walkway  to  the  water's  edge 

Boarding  ifloats 

Launch  n  imp 

Parking 

Waste  puhipouts 

Restioom  s/showers 

Other  (sp  scifyL 

Other  (spjcifyL 

Other  (sp  JcifyL 


Site  «  2  (i  pecify). 


Carry-down  walkway  to  the  water's  edge 

Boarding  floats 

Laimch  r^p 

Parking 

Waste  pufaapouts 

Restroom ;/ showers 

Other  (spadfyL 

Other  (sp  Bcify). 

Other  (spedfyL 


Site  #  3  ( ipecify) 


Carry-doi  ra  walkway  to  the  water's  edge 

Boarding  Qoats 

Launch  runp 

Parking 

Waste  pi^  pouts 

Restroomjs/ showers 

Other  (sp  ecify) 

Other  (sp  ecify) 

Other  (sp  ecify) 


8.  Thinking  about  State  areas  with  which  you  are 
(Please  n  une  the  specific  site  or  area.) 


doVn  walkway  to  the  water's  edge 
floats 
itunp 


Carry 

Boarding 

Launch 

Parking 

Waste  pilmpouts 

Restroon  s/showers 


Other  (s] 
Other 
Other  (s] 


f  ecify)_ 
decify). 


D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

D 

a 

D 

D 

a 

D 

a 

D 

D 

n 

D 

D 

D 

D 

a 

a 

D 

D 

n 

D 

D 

a 

D 

D 

D 

a 

Repair 

Replace 

Expand 

Add 

D 

D 

D 

D 

D 

D 

D 

a 

a 

D 

D 

D 

D 

D 

a 

D 

D 

a 

a 

a 

D 

D 

a 

D 

a 

D 

a 

D 

a 

D 

D 

D 

D 

D 

D 

D 

Repair 

Replace 

Expand 

Add 

D 

D 

D 

□ 

D 

D 

D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

a 

a 

a 

a 

a 

D 

D 

D 

a 

D 

a 

D 

D 

D 

□ 

D 

n 

a 

D 

a 

iUar,  and  where  no  facilities  exist 

,  what  should  be  built 

Site  #1  (specify): 

Site  #2 

(specify):         Site  #3  (specify): 

D 

D 

a 

D 

D 

a 

D 

D 

a 

D 

D 

a 

D 

D 

D 

D 

O 

D 

D 

D 

D 

D 

D 

a 

D 

D 

D 
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9.  Please  rate  how  the  following  factors  may  impact  your  decision  NOT  to  boat  in  the  State  more  frequently. 


Lack  of  information  about  access  site  location,  features,  attractions, 

and  fishing  opportunities 
Not  enough  boat  access  sites 

Lack  of  adequate  facilities  (fuel,  utilities,  restrooms] 
Congested  waterways  [boat  traffic) 
Poor  water  quality  for  fishing 
Poor  water  quality  for  swinuning 

Other  (specify) 

Other  (specify) 

Other  (specify) ^_ 

YOUR  BOATING  NEEDS 

10.  Thinking  about  your  overall  boating  needs,  please  rate  the  following  on  a  scale  from  1  to  5,  where  "1"  means 
not  at  all  in^portant  and  "5"  means  extremely  important.  (Please  circle.) 


High  impact 

Medium  impact 

Low  impact 

D 

a 

D 

D 

n 

D 

D 

a    ' 

D 

D 

D 

D 

D 

a 

D 

D 

a 

D 

a 

a 

D 

D 

a 

D 

D 

a 

D 

Not  at  all 
important 

Extremely 
important 

2 

3                           * 

I                           5 

2 

3                           i 

I                           5 

2 

3                           * 

I                           5 

2 

3                            i 

I                           5 

2 

3                           ^ 

1                           5 

2 

3                           ^ 

1                           5 

2 

3                           ' 

I                           5 

2 

3                           ^ 

1                           5 

QuaUty  of  the  boating  experience: 
Access  to  cultural  events  and  attrac- 
tions 
Access  to  natural  and  scenic  resources 
Water  quality  for  swimming 
Access  to  services  and  supplies 
Good  fishing 
Other  (specify) 
Other  (specify) 
Other  (specify) 

11.  Please  use  the  space  below  to  make  any  other  comments  or  suggestions  about  recreational  boating  in  your 
State. 


BOATING  NEEDS  ASSESSMENT  QUESTIONNAIRE  FOR  PROVIDERS 

Please  answer  the  following  questions  about  your  boating  facility  or  access  site  in  the  State.  All  of  your  responses 
will  be  confidential  and  used  for  statistical  purposes  only. 

Are  you  a  public  or  private  boating  facilities  provider? 
D  Private  provider     D  Public  provider     D  Neither  (You  need  not  complete  this  questionnaire.) 
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Rules 

PAR 
thefo 

1.  Ph 

in  length 
it  is  locati 

'  C:  If  you  operate  a  marina  or  other  tie-up  facility  that  serves  boats  26  feet  or  more  in  length,  please  answer 
lowing  questions.  (If  you  do  not  operate  facilities  for  boats  26  feet  or  more  in  length  but  do  operate  an  access 
site  that  services  trailerable  or  car  top  boaU  under  26  feet  in  length,  please  go  to  Question  15  below.) 

Boats  26  feet  in  length  or  longer 

ase  hst  the  boating  facility  or  facihties  that  you  operate  or  manage  in  the  State  for  boats  26  feet  or  more 
in  length.  (Please  name  each  specific  facihty — marina,  courtesy  dock,  etc.,  and  the  area  of  the  State  where 
d — cove,  slough,  or  section  of  a  river.) 

Name 

Area 

GPS  or  Lat/Long 

Facihty 

n: 

Facility 

\2: 

Facility 

Facihty 

Facihty 

Facihty 

Facihty 

Facihty 

Facihty 

Facihty 

Facihty 

\, 

Facihty 

Facihty 

Facihty 

Facihty 

Facility 

. 

Facihty 

Facihty 

Facility 

Facihty 

Facihty 

» : 

Facility 

Facihty 

« 

Facihty 

Facility 

Facihty 

Facility 

■ 

' 

Facihty 

Facility 

# 

- 

Facihty 

# 

Facihty 

# : 

■X 
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2.  For  each  facility  listed  above,  please  estimate  the  percentage  of  use  for  each  boat  type,  where  the  percentage 
of  use  for  all  boats  equals  100%. 


Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
FaciUty  #_ 
Facihty  #_ 
Facility  #_ 
FaciUty  #_ 
FaciUty  #_ 
FaciUty  #_ 
FaciUty  #_ 
Facility  #_ 
FaciUty  #_ 
Facility  #_ 
Facility  #_ 
FaciUty  #_ 
Facility  #_ 
FaciUty  #_ 
FaciUty  #_ 
FaciUty  #_ 
FaciUty  #_ 


Cruiser  (gas) 

Cruiser  (diesel) 

% 

% 

% 

% 

% 

«      % 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

% 

Sailboat 


_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

% 

_% 

_% 

_% 

_% 

% 

_% 

_% 

_% 

% 

% 

_% 

% 

% 

% 

_% 

% 

% 

-% 

.% 

_% 

-% 

% 

% 

% 

.% 

% 

% 

% 


House/pontoon 
boat 


_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

% 

_% 

_% 

_% 

% 

-% 

% 

% 

_% 

_% 

-% 

% 

% 

% 

% 

_% 

% 

_% 

.% 

% 

% 

% 


Other 


_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

% 

% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

_% 

% 

_% 

_% 

-% 

% 

% 

_% 

-% 

% 

% 

.% 

.% 

% 

% 

_% 

.% 

.% 

% 

.% 


100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
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3.  I  'p  to  what  size  boats  typically  use  the  listed  facilities  (length  "in  feet — L,  draft  in  feet — D)? 


Faciht] 

Facilit] 

FaciUtj 

Facilit) 

Facility 

Faciht] 

Facility 

Facilit) 

Facibt) 

Facility 

Facility 

Facilit} 

Facility 

Facilit] 

Facilit} 

Facilit} 

Facilitj 

Fadlit] 

Facility 

Facilit] 

Facilit] 

Facilit] 

Facilit] 

Faciliti 

Facilit] 

Fadlit] 

Facilit] 

Facilit] 

Faciht] 

Faciliti 

Facilit] 

Facilit 

Facilit 

Facilit; 

Facilit; ' 

Facilit 

Facilit 
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Cruiser  (gas) 


Cruiser  (diesel) 


Sailboat 


House/pontoon 
boat 


L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

Other 


L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 

L 

D 
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4.  For  each  listed  facility,  please  indicate  the  requirements  for  boater  use.  (Please  check  all  that  apply.) 


Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 


None  (first 

come  first 

served) 

D 
D 
D 
D 
D 

a 

D 

a 

D 

a 
a 
a 
a 

D 
D 
D 
D 
D 
D 
D 

a 

□ 
a 
a 
a 
a 

D 

n 

D 
D 
D 
D 
D 


Club 
member- 
ship 
required 

D 
O 
D 
D 
D 

a 

D 
D 

a 

D 
D 
□ 
D 
D 
D 
D 
D 
□ 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
O 


Reserva-  Use 

tions  fee 

required         charged 


Use  Has  "off 

permit  limits" 

required  areas 


a 

D 
D 
D 
O 
O 
O 
D 
D 
D 

a 

D 
D 
D 
D 
D 
D 
D 

a 

D 
D 

a 

D 
D 
D 
D 
D 
D 
D 
D 

a 

D 
D 
D 


D 
D 
D 

n 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

n 

D 
D 
D 
D 
D 

a 

D 
D 
D 
D 
D 
D 
D 
D 

a 

D 

□ 

D 
D 


a 

D 
D 

n 
a 
a 

D 
D 
D 

a 

D 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


a 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
□ 

a 
a 
a 

D 

□ 

D 

a 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Seasonal 

use 
restric- 
tions 

D 
D 

a 

D 

a 

D 
D 
D 
D 
D 
D 
D 

D 
D 
D 
D 

a 
a 

D 

□ 

D 

D 
D 
D 

a 
a. 

D 

a 

a 

a 

.    □ 

D 

a 


Hourly 

use 
restric- 
tions 

D 

a 
a 

D 
D 
D 

a 
a 
a 
a 

D 
D 
D 

a 

D 

a 
o 
a 
a 

D 
D 
D 

a 

D 
D 

a 
o 

D 

a 

D 
D 
D 

D 

a 
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5.  P 

ease  identify  the  types  of  features  at  the  listed  facilities. 

Transient 
slips/ tie- 
ups 

a 

Transient 
moorings 

Gas 

fuel 

Diesel 
fuel 

Utilities 
(power, 
water) 

Rest- 
rooms 

Sewage 

pump 

outs 

Other 

Other 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

D 

a 

D 

D 

D 

D 

Facility 

# 

n 

D 

D 

D 

D 

D 

D 

a 

P 

Facility 

# 

D 

D 

D 

D 

D 

D 

a 

D 

n 

Facility 

» 

a 

D 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

a    . 

D 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

a 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

a 

D 

D 

D 

a 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

a 

D 

Facility 

# 

n 

D 

D 

D 

a 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

a 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

a 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

a 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

a 

D 

a 

a 

D 

D 

n 

D 

Facility 

« 

D 

D 

D 

a 

D 

a 

a 

D 

D 

Facility 

# 

D 

D 

a 

a 

D 

D 

O 

D 

D 

Facility 

# 

D 

a 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

a 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

n 

D 

D 

D 

D 

D 

Facility 

# 

D 

a 

D 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

D 

b 

D 

D 

D 

n 

D 

Facility 

# 

D 

D 

a 

D 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

a 

D 

D 

D 

D 

D 

a 

Facility 

# 

D 

D 

n 

a 

D 

D 

D 

D 

D 

Facility 

# 

D 

D 

a 

D 

D 

D 

a 

D 

D 

Facilit) 

# 

D 

D 

D 

□ 

D 

D 

a 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

a 

Facility 

# 

D 

D 

D 

D 

a 

D 

a 

D 

D 

Facility 

# 

D 

D 

D 

D 

D 

D 

D 

D 

D 

Facilit) 

# 

D 

D 

D 

a 

D 

D 

□ 

D 

a 

Facility 

# 

D 

n 

a 

D 

D 

D 

D 

D 

D 
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6.  Please  list  the  number  of  slips  or  tie-ups  at  each  identified  facility. 


Transient  slips/tie-ups 


Transient  moorings 


Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
FaciUty  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facihty  #_ 
Facility  #_ 
Facility  #_ 
Facihty  #_ 
Facility  #_ 
Facility  #_ 
Facihty  #_ 
Facihty  #_ 
Facility  #_ 
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7.  Foi  each  identified  facility,  what  repairs,  replacements,  expansions,  or  additions  are  needed? 


Facility  # (specify):. 


fuol 


Transient 

Transient 

GasoUne 

Diesel 

Utilities 

Restroomfe 

Oil  dispo  sal 

Sewage 

Other  (sp^ify) 

Other  ( 


slips  or  tie-ups 
moorings 
acilities 
facilities 
(kvater,  electric,  phone,  cable) 


p  am  pouts 

fy) 

fy) 


spjci 


Facility  # (specify):. 


fud 


Transient 

Transient 

Gasohne 

Diesel 

Utilities 

Restroomk 

Oil  dispo  sal 

Sewage 

Other  ( 

Other! 


slips  or  tie-ups 

moorings 

'acilities 

facilities 
water,  electric,  phone,  cable) 


p  umpouts 
ify) 

fy) 


(sp  9C 


spjci 


Facility  # (specify):. 


Transient  slips  or  tie-ups 

Transient  moorings 

Gasoline  facilities 

Diesel  fui  il  facilities 

Utilities  I  water,  electric,  phone,  cable) 

Restroom  s 

Oil  dispo  sal 

Sewage  p^umpouts 


Site_ 
Site. 
Site_ 
Site_ 
Site_ 
Site_ 
Site. 
Site_ 
Site. 
Site. 
Site. 


Repair 

D 
D 
D 
D 
□ 
D 
D 
D 
D 

a 

Repair 

a 

D 
D 

n 

D 
D 
D 
D 
D 
D 

Repair 
D 

n 

D 
D 
D 
D 
D 
D 

a 

D 


Replace 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

Replace 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

Replace 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Expand 

D 
D 
D 

a 

a 

D 
D 

D 
D 
D 

Expand 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

Expand 
D 

a 
a 

D 
D 
D 

a 

D 

a 

D 


Add 

a 
□ 

D 
D 
D 
D 
D 
D 
D 
D 

Add 

D 
D 

a 
a 

D 

a 
a 

D 
D 
D 

Add 

a 
a 
n 

D 
D 
D 
D 

a 
a 

a 


Other  (sftecify). 
Other  (sp  ecify). 

8.  THnking  about  other  areas  in  the  State  with  which  you  are  familiar,  and  where  no  facilities  currently  exist, 
what  sho  ild  be  built?  (Please  name  the  specific  site,  lake,  slough  or  area  of  a  river.) 


Transient 

sUps/tie- 

ups 

D 
D 
D 
D 
D 
D 

a 
a 

D 

n 


Transient 
moorings 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

a 


Gas 
fuel 


D 
D 
D 

a 

D 
D 
D 

a 
n 

D 
D 


Diesel 
fiiel 


a 

D 

a 
a 
a 

D 
D 
D 
D 
D 

a 


Utilities 
(power, 
water) 

D 
D 
D 
D 
D 
D 
D 
D 

a 

D 
D 


Rest- 
rooms 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Sewage 

pump 

outs 

a 

D 

D 

D 

.  D 

a 

D 
D 

a 

□ 
D 


Other 


Other 


n 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


D 
D 

a 

D 
D 
D 
D 
D 
D 
D 
D 
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9.  For  all  of  your  facilities  combined,  please  rate  the  availability  of  information  for  each  listed  element. 


Location(s) 

Features/amenities 

Attractions 

Fishing  opportunities 

Other 


Hieh 
availability 

D 

a 

D 

o 

n 


Medium 
availability 

O 
D 
D 
D 

a 


10.  Please  identify  the  primary  reasons  that  boaters  use  each  identified  faciUty.  (Check  all  that  apply.) 


Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # . 
Facility  # , 
FaciUty  # . 
FaciUty  # . 
FaciUty  # . 
FaciUty  # . 
Facility  # . 
Facility  # . 
FaciUty  # . 


Access  to  near- 
by cultural, 
historical 
attractions 

D 
D 

a 

D 
D 
D 
D 

a 
a 

D 
D 
D 
D 
D 
D 
D 
D 
D 


Access  to 

natural, 

scenic 

attractions 

a 

D 

a 

D 

D 
D 
D 

a 

a 

D 
D 

a 

D 

a 
a 
a 

D 


Access  to 
services 

(shopping, 
dining) 

D 
D 

a 

D 

a 
n 
a 

D 

a 

D 
D 
D 
D 
D 
D 

o 
a 

D 


Good  water 

quality  for 

fishmg 

D 

a 

D 
D 

a 

D 

D 

a 

D 

D 
D 

a 

D 

a 

D 
D 
D 
D 


Good  water 
quaUty  for 
swimming 

D 
D 
D 

a 
a 

D 
D 

a 

D 
D 
D 
D 
D 
D 
D 
D 

P 
D 


Low 
availabiUty 

D 
D 

a 

D 


Other 
(Specify)_ 


a 

D 
D 

a 
a 

D 
D 

a 
a 
o 

D 
D 

a 
a 

D 

□ 
□ 

D 
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11.  P  Base 
for  the  lisied 


Facility 
Facility 
Facility 
Facility 
Facility 
Facility 
Facility  #. 

Facility  # 

Facility  #, 
Facility  # 
Facility  # 
Facility  #. 
Facility  #. 
Facility 
Facility 
Facility 
Facility 
Facility 
Facility 
Facility  » 
FaciUty  # 

Facility  # 

Facility  # 

Facility 

Facility 

Facility  # 

Facility 

Facility 

Facility 

Facility 

Facility 

Facility  # 

Facility 
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c  estimate  the  replacement  costs  (gross  annual  not  including  land  values)  and  annual  maintenance  costs 
boating  facilities.  (Please  include  the  estimated  value  of  needed  improvements  or  additions.) 


Replacement  costs 


Maintenance  costs 


$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$. 


$_ 

$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$_ 
$- 
$_ 
$_ 
$_ 
$_ 
$_ 
$. 
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12.  Please  rate  the  overall  condition  of  the  listed  facility(s).  (Excellent— no  improvements  needed,  Good— will  require 
upgrades  within  10  years.  Fair  will — require  u{>grade  within  the  next  5  years,  Poor — requires  upgrade  now.) 


Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Facility  #_ 
Ficility#_ 
Facility  #_ 
Facility  #_ 


Excellent 
D 

a 

D 

a 

D 
D 

a 
a 
a 

D 
D 
D 
D 

□ 
a 

D 
D 
D 
D 
D 

a 

D 
D 
D 
D 

a 
n 

D 
D 
D 

a 
a 

D 

o 


Facility  # 

Facility  # 

Facihty  # 

Facility  # 

Facihty  # 

Facihty  # 

Facility  # 

Facihty  # 

Facility  # 

Facihty  # 

Facility  # 

Facihty  # 

Facihty  # 

Facihty  # 

Facility  # 

Facihty  # 

Facility  # 

Facihty  # 

Facility  # 

Facihty  # 

Facihty  # 

Facihty  # 

Facihty  # 

13.  If  pubhc  funding  sources  were  available  for  facihty  repair,  improvement,  expansion,  or  additions,  would  you 
be  interested? 

D    Yes  D    No  D    Maybe — I'd  like  more  information. 

14.  Please  provide  any  comments  about  transient  tie-up  facihties  not  covered  in  this  section. 


Good 
D 

a 

□ 

a 
o 
a 

D 
D 
D 

a 

D 

□ 
□ 

D 
D 

n 

D 
D 

a 

D 
D 

a 
a 
a 
a 
a 
a 
a 
a 
a 
a 

D 

a 
a 
a 


Fair 

D 
D 
D 
D 

a 

D 
D 
D 
D 
D 
D 
D 

a 

D 
D 
D 
D 
D 

a 
a 

D 
D 

a 
a 
a 
a 

D 
D 
D 

D 
D 

a 

D 
D 
D 


Poor 

□ 
D 

a 
a 

D 

a 

o 

o 

o 

a 

a  . 

a 

D 

□ 
a 

D 
D 

□ 
a 

D 
D 
D 

a 

D 

a 
o 
a 
a 
a 
a 
□ 

D 
D 
D 

D 
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P4RT  D:  If  you  operate  an  access  site  for  trailerable  or  car  top  boats  under  26  feet  in  length,  please  answer  the 

following  questions. 

Boats  under  26  feet  in  length 

1  'lease  list  the  access  site  or  sites  that  you  operate  or  manage  in  the  State  for  boats  under  26  feet  in  length, 
lame  each  specific  site — launch  ramp,  etc.,  and  the  area  of  the  State  where  it  is  located— lake,  slough,  or 


15. 
(Please 
section  ii  a  river.) 


Access 


Access 


Access 


Access 


Access 


Access 


Access  # 


Access 


Access 


Access 


Access 


Access 


Access 


Access 


Access 


Federal  Register/ Vol.  65,  No.  13 /Thursday.  January  20,  2000/Proposed  Rules 


Name 


Area 


GPS  or  Lat/Long 
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16.  For  each  access  site  listed  above,  please  estimate  the  percentage  of  use  for  each  boat  type,  where  the  percentage 
of  use  for  all  boats  equals  100%.  (Carryable  includes,  canoes/kayaks!  rowboats,  sailboards  etc.). 


Trailerable 


Carryable 


Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  # 


_% 

.% 
% 
% 

> 
% 
% 
% 

,% 
% 

-% 
% 
% 
% 
% 
% 
% 
% 

-% 
% 
% 
% 
% 
% 
% 
% 
% 
% 

-% 
% 
% 
% 
% 
% 
% 


% 

% 
.% 
.% 

.% 
% 
% 
% 

.% 
% 

_% 
% 
% 

_% 

-% 
% 
% 

_% 
% 
% 
% 
% 

_% 
% 
% 
% 
% 
% 
% 
% 
% 
% 

_% 

_% 

_% 


100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
100% 
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17.  F  lease  identify  the  types  of  features  at  the  identified  access  sites. 

Carry- 


Access  4 
Access  <( 
Access  <( 
Access  <( 
Access  <( 
Access  <( 
Access  « 
Access  * 
Access  <l 
Access  « 
Access  H 
Access  <l 
Access  a 
Access  * 
Access 
Access 
Access 
Access  « 
Access  < 
Access  I 
Access  < 
Access  I 
Access  < 
Access  < 
Access  < 
Access 
Access 
Access 
Access 
Access 
Access  i 
Access  < 
Access 
Access 


Attracti(  ns 


Fishing 
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Other 


Other 


down  Launch       Boarding      parVjno        Sewage  Rest 


paths, 
etc. 

a 

D 

a 
a 
o 
a 

D 
D 

a 
□ 
a 
a 
a 
a 

D 
D 
D 
D 

a 

D 

a 
a 

D 

a 

D 
D 
D 
D 

a 

D 
D 
D 

D 
D 


ramp 

a 

D 

a 

D 
D 
D 
D 

a 
a 

D 
D 
D 
D 
D 
D 

a 
□ 
o 

D 

□ 

D 
O 
D 

D 
D 
D 

a 

D 
D 

a 

D 
D 

D 
D 


floats 


D 
D 

a 

D 
D 
D 
D 
□ 
D 
D 
D 

a 

D 
D 

n 

D 

a 

D 
D 

n 

D 
D 
D 
D 
D 
D 
D 
D 

a 

D 
D 
D 
D 
D 


pumpouts       rooms 


Access  !  ite  Locations 
Features  /amenities 


apport  unities 


D 

D 

D 

a 

a 

D 

D 

D 

a 

D 

D 

a 

a 

D 

D 

D 

a 

a 

a 

D 

D 

a 

a 

D 

D 

D 

D 

D 

a 

D 

D 

D 

D 

a 

D 

D 

D 

a 

a 

D 

D 

D 

n 

D 

D 

D 

a 

□ 

a 

O 

D 

D 

D 

a 

D 

D 

a 

D 

a 

D 

D 

D 

D 

a 

D 

D 

a 

D 

D 

a 

a 

D 

a 

D 

D 

D 

o 

D 

D 

D 

D 

D 

D 

D 

a 

D 

D 

D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

□ 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

a 

D 

a 

D 

D 

D 

a 

a 

D 

D 

D 

a 

D 

D 

D 

D 

n 

D 

D 

D 

a 

D 

□ 

a 

D 

D 

□ 

D 

D 

D 

D 

a 

D 

D 

lity 

of  information  for  each  listed  element. 

Hieh 
ailaoil 

Medium 

Low 

av 

ity 

availability 

availability 

D 

D 

D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

19.  Please  identify  the  primary  reasons  that  boaters  use  the  identified  access  site(s).  (Check  all  that  apply) 


Access  to 

cultural, 

historical 

attractions 

Access  to 

natural, 

scenic 

attractions 

Access  to 
services 

(shopping 
dining) 

Access  # 

D 

D 

D 

Access  # 

D 

D 

D 

Access  # 

a 

D 

D 

Access  # 

D 

D 

D 

Access  # 

D 

D 

D 

Access  # 

D 

D 

D 

Access  # 

a 

D 

D 

Access  # 

D 

D 

D 

Access  # 

D 

D 

D 

Access  # 

D 

D 

a 

Access  # 

a 

D 

a 

Access  # 

D 

D 

D 

Access  # 

D 

D 

a 

Access  # 

D 

D 

D 

Access  # 

a 

D 

D 

Access  # 

D     ■■ 

D 

D 

Access  # 

a 

D 

D 

Access  # 

D 

D 

D 

Access  # 

D 

D 

D 

Access  # 

a 

D 

D 

Access  # 

a 

D 

D 

Access* 

n 

D 

D 

Access  # 

D 

D 

D 

Good  water 

quality  for 

fishing 

Good  water 
quality  for 

swimming 
D 

D 

D 

D 

a 

D 

a 

a 

D 

D 

D 

D 

D 

o 

D 

D 

a 

D 

D 

D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

a 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

a 

D 

D 

D 

D 

□ 

D 

D 

D 

D 

D 

D 

D 

.   D 

D 

a 

f° 

D 

D 

a 

20.  For  each  identified  access  site,  what  repairs,  replacements,  expansions,  or  additions  are  needed? 
Access  # (specify) Repair  Replace  Expand 


Add 


Carry-down  walkway  to  the  water's  edge 

Launch  ramp 

Boarding  floats 

Parking 

Restrooms 

Waste  dump  stations 

Other  (specify) 

Other  (specify) 


D  a  D  D 

D  a  D  a 

D  a  □  D 

a  D  D  a 

a  D  D  a 

a  a  a  a 

D  D  a  D 
DODO 


Access  # (specify). 


Repair 


Replace  Expand 


Add 


Carry-down  walkway  to  the  water's  edge 

Laimch  ramp  , 

Boarding  floats 

Parking 

Restrooms 

Waste  dump  stations 

Other  (specify) 

Other  (specify) 


D 

D 

D 

D 

D 

a 

a 

a 

D 

D 

D 

.  o 

□ 

D 

a 

o 

D 

D 

a 

o 

D 

D 

a 

o 

D 

a 

a 

o 

D 

D 

D 

a 

Access  # (specify). 


Repair 


Replace 


Expand 


Add 


Carry-down  walkway  to  the  water's  edge 

Laimch  ramp 

Boarding  floats 

Parking 

Restrooms 

Waste  dump  stations 

Other  (specify) 

Other  (specify) 


o 

D 

a 

a 

a 

a 

□ 

0 

n 

a 

D 

Q 

a 

n 

D 

a 

a 

a 

a 

a 

a 

D 

a 

»       D 

a 

a 

a 

a 

D 

a 

a 

a 
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21.  P 
for  each  1 

Access  # 

sas 
ste( 

h« 
ite 

yo 
vol 

re( 
Kce 

yov 

00( 

Ow 

e  estimate  the  replacement  costs  (gross  annual  not  including  land  values)  and  aimual  maintenance  costs 
i  boating  access  site.  (Please  include  the  estimated  value  of  needed  improvements  or  additions.) 

Replacement  costs                                                    Maintenance  costs 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

- 

Access  #■ 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

Access  # 

If  yoi 
of  access 

22.  If 
entire  net 
50%-75'5< 

D  ( 

23.  If 
needed,  ( 
upgrade  r 

Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #_ 
Access  #. 
Access  #. 
Access  #_ 
Access  #. 
Access  #. 
Access  #. 
Access  #. 

ve  a  significant  number  of  access  sites  please  answer  Question  22.  if  you  have  one  or  a  limited  number 
5  please  go  to  Question  23. 

u  have  a  significant  number  of  access  sites  open  to  the  public,  please  rate  the  overall  condition  for  the 
•k  of  sites.  (Excellent — less  than  25%  require  modernization.  Good — 25%-50%  require  modernization,  Fair — 
^uire  modernization,  Poor — more  than  75%  require  modernization.) 

llent              D  good              D  fair              D  poor 

have  one  or  a  limited  number  of  access  sites,  please  rate  conditions  as  follows.  (Excellent — no  improvements 
i — will  require  upgrade  within  10  years.  Fair — will  require  upgrade  within  the  next  5  years.  Poor — requires. 

) 

D  excellent                          D  good                                D  fair                                   D  poor 

D  excellent                           D  good                                  D  fair                                    D  poor 

D  excellent                          D  good                                D  fair                                   D  poor 

D  excellent                          D  good                   ,             D  fair                                   D  poor 

D  excellent                           D  good                                  D  fair                              ,      D  poor 

D  excellent                           D  good                                  D  fair                                    D  poor 

D  excellent                           D  good                                  D  fair                                    D  poor 

:                         D  excellent                           D  good                                  D  fair                                    D  poor 

:                        a  excellent                          D  good                                D  fair                                   D  poor 

D  excellent                           D  good                                  D  fair                                    D  poor 

:                        n  excellent                          D  good                                D  fair                                   D  poor 

D  excellent                          D  good              •                   D  fair                                   D  poor 

D  excellent                           D  good                                  D  fair                                    D  poor 

D  excellent                           D  good                                  D  fair                                    D  poor 

• 
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24.  For  each  listed  access  site,  please  indicate  any  restrictions  for  boater  use 

.  (Check  all  that  apply.) 

None  (first 

come  first 

served) 

D 

No-motor 

Day-use 

tee 
charged 

D 

Use 

pennit 

required 

D 

Seasonal 

Hourly         OiheT_ 

restriction 
D 

restrictions 
D 

use 

restricuons 

!                          Access  # 

D 

a 

Access  # 

D 

D 

D 

D 

D 

D 

□ 

.-« 

Access  # 

D 

D 

D 

a 

D 

D 

ti 

Access  # 

D 

a 

a 

D 

D 

D 

D 

Access  # 

D 

D 

a 

D 

a 

a 

a 

Access  # 

D 

D 

a 

D 

D 

a 

a 

Access  # 

a 

a 

a 

D 

D 

D 

D 

Access  # 

□ 

D 

d 

D 

D 

D 

a 

Access  # 

D 

•  D 

D 

D 

a 

D 

a 

Access  # 

a 

□ 

a 

D 

a 

D 

a 

Access  # 

D 

D 

D 

D 

D 

a 

a 

Access  # 

D 

D 

D 

a 

a 

a 

a 

Access  # 

a 

D 

D 

D 

a 

a 

a 

Access  # 

a 

D 

D 

D 

a 

a 

Q 

Access  # 

a 

D 

D 

□ 

a 

D 

a 

Access  # 

D 

D 

D 

a 

o 

D 

D 

Access  # 

D 

D 

D 

D 

a 

D 

n 

Access  # 

D 

D 

D 

a 

a 

D 

D 

Access  # 

D 

D 

a 

a 

a 

D 

□ 

Access  # 

D 

n 

D 

D 

D 

D 

a 

Access  # 

a 

D 

D 

D 

a 

D 

a 

Access  # 

□ 

D 

a 

D 

D 

D 

a 

Access  # 

a 

D 

D 

.D 

D 

D 

a 

Access  # 

o 

D 

D 

D 

a 

D 

a 

Access  # 

a 

D 

a 

D 

a 

D 

a 

Access  # 

D 

D 

D 

a 

a 

D 

a 

Access  # 

D 

□ 

D 

D 

a 

a 

o 

Access  # 

D 

.  □ 

D 

D 

a 

D 

a 

Access  # 

D 

a 

D 

D 

D 

D 

a 

Access  # 

-    a 

D 

D 

D 

a 

D 

D 

Access  # 

D 

D 

a 

D 

D 

D 

D 

Access  # 

D 

D 

a 

D 

D 

D 

D 

Access  # 

D 

D 

a 

a 

D 

D 

a 

Access  # 

D 

a 

a 

D 

D 

D 

a 

25.  If  public  funding  sources  were  available  for  access  site  repair,  improvement,  expansion,  or  additions,  would 
you  be  interested? 

D  Yes  D  No  D  Maybe — I'd  like  more  information. 

26.  Please  provide  any  comments  about  access  sites  not  covered  in  this  section. 


27.  Thank  you  for  yoiu-  help!  If  you  would  like  a  representative  of  this  State  to  contact  you  about  any  questions 
and  concerns  or  if  you  would  like  additional  information  about  facility  and  site  development  funding  sources,  please 
list  your  name,  facihty,  telephone  number,  and  best  time  to  contact  you. 


Name 
Facility 
Telephone 
Time 
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Subpart  L — Cqmpleting  the 
Comprehensive  National  Assessment 

§  86. 1 20    What  i  s  the  Comprehensive 
National  Assessfnent? 

The  Compre 
Assessment  is 
integrating  the 
access  needs  ai  i 


What 


lensive  National 
national  report 
resuhs  of  State  boat 
d  facility  surveys. 


Assess  Tient 


§86.121 
National 

The  Compre 
Assessment 
adequacy, 
of  public  tie-u 
access  sites  for 
boats. 


foes  the  Comprehensive 
do? 

ensive  National 
determines  nationwide  the 
nunjber,  location,  and  quality 
facilities  and  boat 
all  sizes  of  recreational 


§  86.1 22    Who  cbmpletes  the 
Comprehensive  National  Assessment? 

The  Service  i  lompletes  the 
Assessment.  W  b  will  develop  standards 


in  consultation 


When 


§86.123 

National  AssessH^ent 


The  Compre 
Assessment  is 

(a)  We 
February  20,  2(J01 

(b)  The  publ 
by  April  5.  200J1 

(c)  We  comp 
June  4.  2001 


s  the  Comprehensive 
due? 

lensive  National 
lue  as  follows: 
deveL  »p  the  assessment  by 


with  the  States. 


reviews  the  assessment 
and, 
ete  the  assessment  by 


§  86.1 24    What )  ire  the  Comprehensive 
Assessment  products? 

The  Compre  lensive  Assessment 
products  are: 

(a)  A  single  r  jport,  including  the 
following  infor  nation: 

(1)  A  nationa  1  summary  of  all  the 
information  ga  hered  by  you  in  your 
survey. 

(2)  A  table  ol  States  showing  the 
results  of  the  ii  formation  gathered. 

(3)  One-page  individual  State 
summaries  of  t  le  information. 

(4)  Appendic  es  that  include  the 
survey  questions,  and  names,  addresses, 
and  telephone  lumbers  of  State 
contacts. 

{5j  An  introduction,  background, 
methodology,  lesults,  and  findings. 
(6)  Informati  m  on  the  following: 
(i)  Boater  tre  ids,  such  as  what  types 
of  boats  they  o  vn,  where  they  boat,  and 
how  often  they  boat. 


(ii)  Boater  needs,  such  as  where 
facilities  and  sites  are  now  found,  where 
boaters  need  new  facilities  and  boat 
access  sites,  and  what  changes  of 
features  boaters  need  at  these  facilities 
and  sites.  And, 

(iii)  Condition  of  facilities,  such  as 
replacement  and  maintenance  costs. 

(b)  Summary  report  abstracting 
important  information  from  the  final 
national  report.  And, 

(c)  A  key  findings  fact  sheet  suitable 
for  widespread  distribution. 

Subpart  M — How  States  Will  Complete 
the  State  Program  Plans 

§  86.130    What  does  the  State  program  plan 
do? 

The  State  program  plan  identifies  the 
construction,  renovation,  and 
maintenance  of  tie-up  facilities  needed 
to  meet  nontrailerable  recreational 
vessel  user  needs  in  the  State. 

§86.131     Must  I  do  a  plan? 

Plans  are  not  required.  They  are 
voluntary.  However,  if  you  do  a  plan, 
you  must  complete  it  following  these 
regulations. 

§  86.1 32    What  are  the  advantages  to  doing 
a  plan? 

Plans  provide  the  information 
necessary  to  fully  understand  the  needs 
of  boaters  in  your  State.  The  plan  will 
make  you  more  competitive  when  you 
submit  grants  under  this  program.  We 
will  give  you  15  points  for  having  an 
approved  plan. 

§86.133    What  are  the  plan  standards? 

You  must  base  State  program  plans  on 
a  recent,  completed  survey  following 
the  National  Framework. 

§86.134    What  if  I  am  already  carrying  out 
a  plan? 

You  need  not  develop  a  program  plan 
if  we  certify  that  you  have  developed 
and  are  carrying  out  a  plan  that  ensures 
there  are  and  will  be  public  boat  access 
adequate  to  meet  the  needs  of 
recreational  boaters  on  your  waters. 

§  86.1 35    What  Is  the  Service  schedule  to 
approve  the  plans? 

The  Service  schedule  is  as  follows: 


(a)  You  begin  developing  program 
plans  by  September  19,  2000. 

(b)  You  submit  plans  to  our  regional 
office  by  November  3,  2000.  And, 

(c)  Our  regional  office  approves  State 
program  plans  by  December  3,  2000. 

§  86.1 36    What  must  be  in  the  plan? 

The  plan  must: 

(a)  Identify  current  boat  use  and 
patterns  of  use. 

(b)  Identify  current  tie-up  facilities 
and  features  open  to  the  public,  and 
their  condition. 

(c)  Identify  boat  access  user  needs  and 
preferences  and  their  desired  locations. 
Include  repair,  replacement,  and 
expansion  needs,  and  new  tie-up 
facilities  and  features  needed. 

(d)  Identify  factors  that  inhibit  boating 
in  specific  areas,  such  as  lack  of 
facilities,  or  conditions  attached  that 
inhibit  full  use  of  facilities.  Identify 
strategies  to  overcome  these  problems. 

(e)  Identify  current  value  of  tie-up 
facilities,  and  maintenance  and 
replacement  costs.  And, 

(f)  Include  information  about  the 
longevity  of  current  tie-up  facilities. 

§  86.1 37    What  variables  should  I  consider? 

You  should  consider  the  following 
variables: 

(a)  Location  of  population  centers, 

(b)  Boat-based  recreation  demand, 

(c)  Cost  of  development, 

(d)  Local  support  and  commitment  to 
maintenance, 

(e)  Water-body  size, 

(f)  Nature  of  the  fishery  and  other 
resources, 

(g)  Geographic  distribution  of  existing 
tie-up  facilities, 

(h)  How  to  balance  the  need  for  new 
tie-up  facilities  with  the  cost  to 
maintain  and  improve  existing  facilities, 
and 

(i)  Other  variables  as  needed. 

Dated:  December  16,  1999. 
Donald  |.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 


Notice  of  the 
Determinatior 


:  Secretary's 
on  Newtx>m  HIV  Testing 


AGENCY:  Depa  tment 
Human  Servic  bs 
action:  Notice . 


of  Health  and 
(HHS). 


AUTHORmr:  Se  :tion  2626(d)  of  the  PubHc 
Health  Servic*  Act  (42  U.S.C.  300  ff-34). 
SUMMARY:  The  Secretary  is  required 
under  Public  1  .aw  104-146  to  make  a 
determination  as  to  whether  it  has 
become  routir  e  practice  in  the  United 
States  to  carry  out  a  number  of 
counseling,  te  iting  and  disclosure 
activities  perti  ining  to  a  newborn 
infant's  HIV  s(  Tostatus.  In  making  this 
determination .  the  Secretary  has 
consulted  witl  i  the  States  and  with  other 
public  and  pri  I'ate  entities  that  have 
knowledge  aui  1  expertise  relevant  to  this 
determination  This  notice  is  issued  in 
fulfillment  of  he  requirement  of  Section 
2626(d)  of  PL  104-146.  The  Secretary 
determines,  th  at  with  regard  to  the 
statutory  prov  sions  and  legislative 
intent  as  defin  ed  by  the  Committee  on 
Conference  in  Conference  Report  104- 
545.  it  has  not  become  routine  practice 
to  require  test  ng  of  newborn  iiifants  for 
HIV  infection  in  the  United  States. 
DATES:  The  Se  :retary's  Determination 
on  Newborn  I IV  Testing  is  effective 
upon  January  20,  2000. 
FOR  FURTHER  lilFORMATlON  CONTACT: 
Office  of  HIV/MDS  Policy,  Office  of 
Public  Health  and  Science  in  the  Office 
of  the  Secretaiy.  200  Independence 
Avenue  SW,  F  oom  736-E,  Washington, 
DC.  20201. 
SUPPLEMENTARY  INFORMATION: 


I.  Overview  o 
Determinatioi 


Section 
Service  Act 
CARE  Act 
Law  104-146) 
the  Departmei  it 
Services  to 
whether  it  has 
in  the  United 
number  of 
disclosure 
newborn  in 
document  wi 
statutory 
history; 
consultations 
the  statute; 
reductions  in 
ciurent  HIV 
disclosure 
determinatior 


mike 


ifaiit 


sumn  arize 


O) 


prEct 


the  Secretary's 


262p(d)  of  the  Public  Health 

added  by  the  Ryan  White 
Amjendments  of  1996  (Public 
requires  the  Secretary  of 
of  Health  and  Human 
a  determination  as  to 
become  routine  practice 
states  to  carry  out  a 
coi  nseling,  testing  and 
activities  pertaining  to  a 
s  HIV  serostatus.  This 
review  the  relevant 
provisions  and  legislative 
the  findings  of 
conducted  as  required  by 
re  iew  the  data  regarding 
perinatal  transmission  and 
unseling,  testing  and 

ices;  and  provide  the 
required  of  the  Secretary 


in  Section  2626(d).  Attachment  A 
highlights  some  of  the  Department's 
activities  to  reduce  perinatal  HFV 
transmission  and  ensure  that  HTV- 
exposed  and  HIV-infected  infants  and 
children  have  access  to  quality  care. 

n.  Legislative  Background 

The  Ryan  White  CARE  Act 
Amendments  of  1996  placed  a  new 
legislative  emphasis  on  Federal  and 
state  efforts  to  reduce  the  perinatal 
transmission  of  the  human 
immunodeficiency  virus  (HIV).  The 
Congress  required  all  States  to  certify 
that  regulations  or  measiues  were  in 
effect  to  adopt  the  guidelines  issued  by 
the  Centers  for  Disease  Control  and 
Prevention  for  HIV  counseling  and 
voluntary  testing  for  pregnant  women, 
and  it  authorized  a  new  grant  "program 
to  assist  States  in  their  efforts  to  reduce 
perinatal  HIV  transmission.  Additional 
provisions  in  Sections  2626,  2627,  and 
2628  directed  the  Secretary  to  make  a 
determination  about  whether  certain 
practices  have  become  routine  regarding 
HIV  counseling  and  testing  of  newborns 
and  disclosure  of  their  HIV  serostatus, 
and  to  request  a  study  by  the  Institute 
of  Medicine  on  State  efforts  to  reduce 
perinantal  transmission.  The  following 
section  reviews  both  the  statutory 
language  and  legislative  backgroiuid 
provided  in  the  Joint  Explanatory 
Statement  of  the  Committee  on 
Conference,  as  each  of  these  sections  are 
central  to  the  Secretary's  determination 
required  under  Section  2626(d). 

Statutory  Provisions 

Section  2626(d)  requires  the  Secretary 
to  publish  in  the  Federal  Register  a 
determination  "whether  it  has  become  a 
routine  practice  in  the  provision  of 
health  care  in  the  United  States  to  carry 
out  each  of  the  activities  described  in 
paragraphs  (1)  through  (4)  of  section 
2627.  In  making  the  determination,  the 
Secretary  shall  consult  with  the  States 
and  with  other  public  or  private  entities 
that  have  knowledge  or  expertise 
relevant  to  the  determination."  Section 
2627  lists  the  activities  or  requirements 
for  which  the  Secretary  is  required  to 
make  the  determination  of  whether  each 
has  become  a  routine  practice  in  the 
United  States.  Section  2627(5)  was 
subsequently  removed,  through  a 
technical  amendment,  as  an  element  of 
the  determination  required  under 
Section  2626,  and  thus  is  not  further 
discussed  here.  The  four  activities  or 
requirements  to  be  included  in  the 
Secretary's  determination  are:  "(1)  lii 
the  case  of  newborn  infants  who  are 
bom  in  the  State  and  whose  biological 
mothers  have  not  imdergone  prenatal 
testing  for  HIV  disease,  that  each  such 


infant  undergo  testing  for  such  disease. 
(2)  That  the  results  of  such  testing  of  a 
newborn  infant  be  promptly  disclosed 
in  accordance  with  the  following,  as 
applicable  to  the  infant  involved:  (A)  To 
the  biological  mother  of  the  infant 
(without  regard  to  whether  she  is  the 
legal  guardian  of  the  infant).  (B)  If  the 
State  is  the  legal  guardian  of  the  infant: 
(i)  To  the  appropriate  officied  of  the 
State  agency  with  responsibility  for  the 
care  of  the  infant,  (ii)  To  the  appropriate 
official  of  each  authorized  agency 
providing  assistance  in  the  placement  of 
the  infant,  (iii)  If  the  authorized  agency 
is  giving  significant  consideration  to 
approving  an  individual  as  a  foster 
parent  of  the  infant,  to  the  prospective 
foster  parent,  (iv)  If  the  authorized 
agency  is  giving  significant 
consideration  to  approving  an 
individual  as  an  adoptive  parent  of  the 
infant,  to  the  prospective  adoptive 
parent.  (C)  If  neither  the  biological 
mother  nor  the  State  is  the  legal 
guardian  of  the  infant,  to  another  legal 
guardian  of  the  infant.  (D)  To  the  child's 
health  care  provider.  (3)  That,  in  the 
case  of  prenatal  testing  for  HIV  disease 
that  is  conducted  in  the  State,  the 
results  of  such  testing  be  promptly 
disclosed  to  the  pregnant  woman 
involved.  (4)  That,  is  disclosing  the  test 
results  to  an  individual  under  paragraph 
(2)  or  (3),  appropriate  counseling  on  the 
human  immimodeficiency  virus  be 
made  available  to  the  individual  (except 
in  the  case  of  a  disclosure  to  an  official 
of  a  State  or  an  authorized  agency). 
"Section  2628  directs  the  Secretary  to 
undertake  the  following  activities:  "(a) 
The  Secretary  shall  request  that  the 
Institute  of  Medicine  of  the  National 
Academy  of  Sciences  conduct  an 
evaluation  of  the  extent  to  which  State 
efforts  have  been  effective  in  reducing 
the  perinatal  transmission  of  the  human 
immunodeficiency  virus,  and  an 
analysis  of  the  existing  barriers  to  the 
further  reduction  in  such  transmission, 
(b)  The  Secretary  shall  ensure  that,  not 
later  than  2  years  after  the  date  of 
enactment  of  this  section,  the  evaluation 
and  analysis  described  in  subsection  (a) 
is  completed  and  a  report  summarizing 
the  residts  of  such  evaluation  and 
analysis  is  prepared  by  the  Institute  of 
Medicine  and  submitted  to  the 
appropriate  committees  of  Congress 
together  with  the  recommendations  of 
the  Institute."  Joint  Explanatory 
Statement  of  the  Committee  on 
Conference:  In  Conference  Report  104- 
545,  the  House  receded  with  an 
amendment  described  in  the  conference 
report  as  follows:  "(1)  Within  four 
months  of  enactment  of  this  Act,  the 
CDC,  in  consultation  with  states,  will 
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develop  and  implement  a  reporting 
system  for  states  to  use  in  determining 
the  rate  of  new  cases  of  AIDS  resulting 
from  perinatal  transmission  and  the 
possible  causes  for  that  transmission. 
The  Secretary  of  HHS  is  directed  to 
contract  with  the  Institute  of  Medicine 
to  conduct  an  evaluation  of  the  extent 
to  which  state  efforts  have  been  effective 
in  reducing  perinatal  transmission  of 
HIV  and  an  analysis  of  the  existing 
barriers  to  further  reduction  in  such 
transmission.  The  Secretary  shall  report 
these  findings  to  Congress  along  with 
any  recommendations  made  by  the 
Institute.  (2)  Within  two  years  following 
the  implementation  of  such  a  system, 
the  Secretary  will  make  a  determination 
whether  mandatory  HIV  testing  of  all 
infants  born  in  the  U.S.  whose  mothers 
have  not  undergone  prenatal  HIV  testing 
has  become  a  routine  practice.  This 
determination  will  be  made  in 
consultation  with  states  and  experts.  If 
the  Secretary  determines  that  such 
mandatory  testing  has  become  a  routine 
practice,  after  an  additional  18  month 
period,  a  state  will  not  receive  Title  II 
Ryan  White  funding  unless  it  can 
demonstrate  one  of  the  following:  (A)  A 
50%  reduction  (or  a  comparable 
measiu'e  for  low-incidence  states)  in  the 
rate  of  new  AIDS  cases  resulting  from 
perinatal  transmission,  compeiring  the 
most  recent  data  to  1993  data;  (B)  At 
least  95%  of  women  who  have  received 
at  least  two  prenatal  visits  with  a  health 
care  provider  or  provider  group  have 
been  tested  for  HIV;  or  (C)  A  program  of 
mandatory  testing  for  all  newborns 
whose  mothers  have  not  imdergone 
prenatal  HIV  testing."  p.  45-46, 
Conference  Report  104-545. 

m.  Review  of  Consultation  Processes 

The  Department  undertook  several 
activities  to  respond  to  the  statutory 
requirements  for  external  consultations 
foimd  in  Sections  2626  and  2628,  the 
most  extensive  of  which  was  a  study 
conducted  by  the  Institute  of  Medicine 
(lOM)  of  the  National  Academy  of 
Sciences.  The  other  activities  included 
a  formal  consultation  with  state  and 
local  government  organizations,  and  an 
invitation  for  public  conunent  through  a 
Federal  Register  notice  to  supplement 
those  comments  provided  in  the  course 
of  the  lOM  study.  Each  of  these 
activities  is  described  more  fully  below. 

Report  of  the  Institute  of  Medicine — 
Reducing  the  Odds:  Preventing  Perinatal 
Transmission  of  HIV  in  the  United 
States 

In  1997,  the  Department  contracted 
with  the  lOM  for  an  evaluation  of  the 
extent  to  which  State  efforts  have  been 
effective  in  reducing  the  perinatal 


transmission  of  HIV  and  an  analysis  of 
the  existing  barriers  to  the  further 
reduction  in  such  transmission.  The 
lOM  assembled  a  14-member  expert 
committee  with  combined  expertise  in 
obstetrics  and  gynecology,  pediatrics, 
preventive  medicine,  and  other  relevant 
specialities,  social  and  behavioral 
sciences,  public  health  practice, 
epidemiology,  program  evaluation, 
health  services  research,  bioethics,  and 
public  health  law.  This  conunittee, 
formally  known  as  the  Committee  on 
Perinatal  Transmission  of  HIV,  reviewed 
a  wide  variety  of  quantitative  and 
qualitative  information  pertaining  to  the 
prevention  of  perinatal  HIV 
transmission,  including  current  clinical 
practices  to  reduce  such  transmission. 
The  committee  held  two  public 
workshops  which  afforded  the 
opportunity  to  consult  with  a  wide  array 
of  state  and  local  public  health  officials 
and  other  policy  makers,  health  care 
providers,  consumers,  ethicists, 
advocacy  groups  for  women  and 
children  with  HIV,  and  others  affected 
and  concerned  with  these  policy  issues. 
The  committee  also  conducted  field 
visits  to  identify  and  discuss  issues  with 
women  who  are  HIV-infected  or  at  risk 
of  HIV  infection,  health  care  providers, 
and  state  and  local  policy  makers.  On 
October  14, 1998,  the  lOM  issued  a 
report.  Reducing  the  Odds:  Preventing 
Perinatal  Transmission  of  HIV  in  the 
United  States,  which  reviewed  the 
implementation  and  impact  of  the 
Public  Health  Service  (PHS)  counseling 
and  testing  guidelines  and  made 
recommendations  on  strategies  to 
further  reduce  perinatal  HIV 
transmission.  In  brief,  the  lOM  study 
identified  that  22  States  have  policies 
on  HIV  testing,  monitoring  or  treatment 
of  newborns;  9  states  permit  disclosure 
of  HIV  test  results  to  foster  agencies  or 
families;  and  15  states  permit  disclosure 
to  the  newborn's  pediatrician.  Only  one 
state,  New  York,  required  mandatory 
newborn  HIV  testing  at  the  time  of  the 
report.  Since  that  time,  Connecticut  has 
passed  a  legislative  mandate  to  test  all 
newborns  whose  HTV  serostatus  is 
unknown,  but  full  implementation  of 
this  is  pending  litigation.  A  discussion 
of  the  major  lOM  study  findings  follows 
under  the  upcoming  section  on  reducing 
perinatal  transmission. 

Consultation  With  State  and  Local 
Government  Organization 

The  lOM  committee  convened  a  broad 
spectrum  of  state  and  local  government 
and  public  health  organizations  as  part 
of  its  efforts  to  identify  the  range  of 
scientific  data  and  public  health   . 
expertise  regarding  perinatal  HIV 
transmission.  The  Department  also  held 


a  second,  separate  consultation  with 
representatives  of  state  and  local 
governmental  organizations  on 
December  4, 1998.  Eight  organizations 
were  represented  at  the  meeting, 
including  the  National  Governors 
Association  (NGA).  U.S.  Conference  of 
Mayors  (USCM),  National  Association  of 
Counties  (NACo),  National  Association 
of  County  and  City  Health  Officials 
(NACCHO),  National 'Organization  of 
Black  County  Officials  (NOBCO), 
National  Alliance  of  Latino  Elected 
Officials  (NALEO),  the  National 
Association  of  State  and  Territorial 
AIDS  Directors  (NASTAD)  and  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors  (NASADAD).  NASTAD 
provided  written  comments  at  the 
meeting,  as  did  NGA  subsequently, 
which  stated  that  HIV  testing  of  each 
newborn  whose  biological  mother  has 
not  undergone  prenatal  testing  for  HIV 
disease  is  not  a  routine  practice  in  the 
United  States.  All  organizations 
attending  the  consultation  supported 
this  statement.  Subsequently,  the 
National  Governor's  Association 
provided  the  Department  with  a 
Resolution  on  HIV/AIDS  that  the 
Governors  adopted  at  the  NGA's  1999 
Winter  Meeting.  Sections  38.2.2  and 
38.5  of  the  Resoulation  state  that  HIV 
testing  of  newbords  is  not  a  routine 
practice  in  the  United  States. 

Federal  Register  Notice  Soliciting  Public 
Comment 

The  Institute  of  Medicine  study  and 
subsequent  Departmental  activities 
represented  an  extensive  effort  to  gather 
and  review  the  breadth  of  scientific  data 
and  professional,  public  health  and 
consiuner  experience  relevant  to  the 
issue  of  preventing  perinatal  HIV 
transmission.  While  recognizing  the 
substantial  outreach  of  the  lOM 
committee  in  identifying  and  engaging 
knowledgeable  voices  on  these  issues, 
the  Department  piu^ued  a  supplemental 
strategy  of  inviting  further  public 
comment  through  publication  of  a 
notice  in  the  Federal  Register  on 
November  9,  1998  following  release  of 
the  lOM  report.  A  total  of  287  written 
comments  were  received  in  response  to 
this  notice,  including  21  letters  from 
state  health  departments  stating  that 
HIV  testing  of  newborns  was  not  routine 
practice  in  their  jurisdictions.  Three 
additional  state  health  departments  did 
not  support  mandatory  HIV  testing  of 
newborns  and  described  public  health 
strategies,  other  than  mandatory  testing, 
to  accomplish  the  goals  of  identifying 
HTV-exposed  newborns.  Two  elected 
officials  from  one  state  provided 
comment  that  their  state  has 
implemented  mandatory  HIV  testing  of 
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implemented  this  requirement.  This 
section  describes  the  impact  of  efforts 
by  the  Center  for  Disease  Control  and 
Prevention  (CDC)  and  the  Health 
Resources  and  Services  Administration 
(HRSA)  to  reduce  perinatal  HIV 
transmission.  It  also  summarizes  the 
major  findings  and  central 
recommendation  of  the  Institute  of 
Medicine's  report  Reducing  the  Odds: 
Preventing  Perinatal  Transmission  of 
HIV  in  the  United  States. 

Impact  of  Implementing  PHS 
Recommendations  for  Routine 
Counseling  and  Voluntary  Testing  of 
Pregnant  Women 

The  CDC  has  established  a  number  of 
surveillance  and  research  studies  to 
evaluate  the  impact  of  these  guidelines 
as  an  intervention,  and  the  effect  of  this 
intervention  has  been  substantial. 

•  HIV/AIDS  surveillance  data 
indicate  that  the  number  of  perinatally 
acquired  AIDS  cases  in  the  United 
States  declined  by  74%  between  1993 
and  1998  due  in  part  to  increased  HIV 
testing  among  pregnant  women  and 
receipt  of  ZDV  by  HIV-infected  women. 

•  A  CDC-funded  study  in  eleven 
states  indicated  that  60-84%  of 
pregnant  women  are  counseled  about 
HIV,  and  that  acceptance  of  testing  is 
high — over  70% — in  most  settings. 

•  More  than  90%  of  women  known  to 
be  HIV-infected  who  are  in  prenatal  care 
receive  zidovudine  (AZT)  prophylaxis. 

•  Studies  indicate  that  HIV 
transmission  rates  among  HIV-positive 
women  in  the  U.S.  are  dropping  to  as 
low  as  5%. 

Similarly,  HRSA  has  instituted 
several  activities  to  increase  HIV 
counseling  and  testing,  particularly 
diuing  the  perinatal  period,  and  to 
monitor  the  progress  of  Ryan  White 
grantees  in  further  reducing  perinatal 
HIV  transmission.  The  results  in  many 
geographic  sites  have  been  remarkable. 
Some  examples  of  these  achievements 
appear  below. 

•  In  a  St.  Louis  care  center,  100%  of 
pregnant  women  living  with  HIV  who 
were  counseled  about  ZDV  also 
accepted  prenatal  ZDV.  Perinatal  HIV 
transmission  decreased  from  44.4%  in 
1994  to  0%  in  both  1996  and  1997. 

•  In  Massachusetts,  ZDV  acceptance 
has  risen  dramatically  among  pregnant 
women  living  with  HIV.  In  1993, 
acceptance  of  ZDV  chemoprophylaxis 
was  9%;  acceptance  rose  to  74%  in  1994 
and  93%  in  1995.  In  the  latter  half  of 
1995,  acceptance  actually  rose  to  95%. 

•  At  a  Seattle  program,  approximately 
20-30  pregnant  women  with  HIV 
receive  care  each  year.  No  child  has 
been  diagnosed  with  perinatal  HIV 
infection  from  1994  through  1997. 


•  Ninety-one  percent  of  women 
accepted  testing  among  all  of  those  who 
received  pre-test  counseling  through  the 
HRSA  Special  Projects  of  National 
Significance  Adolescent  Care  projects. 
This  percentage  increased  to  94%  for 
pregnant  women. 

•  At  the  University  of  Miami,  158 
pregnant  women  living  with  HIV  were 
served  in  1996,  95%  of  whom  accepted 
ZDV  prophylaxis.  Of  the  perinatally 
exposed  children  bom,  two  out  of  110 
(2%)  were  determined  to  be  HIV- 
infected  after  one  year.  In  the  first  half 
of  1997,  60  perinatally  exposed  children 
were  bom,  none  of  whom  were 
determined  to  be  HIV-infected. 

•  In  1995,  28  perinatally  exposed 
children  were  bom  to  mothers  living 
with  HIV  in  one  HRSA-supported 
agency  in  Chicago.  Only  10  of  these 
women  (36%)  participated  fully  in  the 
ZDV  regimen,  and  thus  32%  of  the 
children  bom  were  HIV-infected.  In 

1996,  50%  of  the  HIV-infected  pregnant 
women  elected  to  participate  in  the  ZDV 
regimen.  The  rate  of  perinatal 
transmission  decreased  15%  in  this 
population.  In  the  first  three  months  of 

1997,  six  additional  infants  were  bom, 
none  of  whom  were  determined  to  be 
HIV-infected.  Despite  these  promising 
findings,  some  children  in  the  U.S. 
continue  to  become  infected  with  HIV 
through  maternal  transmission.  Some  of 
the  possible  reasons  for  continuing 
perinatal  HIV  transmission  include: 

•  Nationally,  less  than  2  percent  of  all 
pregnant  women  receive  no  prenatal 
care.  However,  in  a  four  State  study,  14 
percent  of  pregnant  women  with  HTV 
infection  receive  no  care.  Moreover, 
35%  of  HIV-infected  pregnant  women 
who  use  drugs  receive  no  prenatal  care, 
compared  with  only  8%  of  HIV-infected 
pregnant  women  who  do  not  use  drugs. 

•  Some  providers  still  do  not  offer 
HFV  testing  to  pregnant  women.  Reasons 
cited  by  these  providers  include  a  lack 
of  time  and  resources,  the  perception 
that  the  woman  is  not  at  risk,  and  legal 
requirements  for  pretest  counseling. 

•  While  test  acceptance  rates  are  high 
and  improving,  not  all  women  who  are 
offered  HIV  testing  accept  it.  Some  of 
the  major  reasons  for  refusal  of  testing 
include  the  belief  that  one  is  not  at  risk 
for  HIV,  and  the  lack  of  a  provider's 
strong  recommendation  for  testing. 
Additionally,  some  women  continue  to 
express  mistrust  of  provider  information 
and  concerns  about  being  forced  to 
accept  testing  and/or  ZDV 
chemoprophylaxis . 

Summary  of  Institute  of  Medicine  Study 
Findings  and  Recommendations 

The  Institute  of  Medicine  study  found 
that:  (1)  There  have  been  substantial 
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public  and  private  efforts  to  implement 
the  PHS  recommendations;  (2)  prenatal 
care  providers  are  more  likely  now  than 
in  the  past  to  counsel  their  patients 
about  HIV  and  the  benefits  of  ZDV,  and 
to  offer  and  recommend  HIV  tests;  (3) 
women  are  more  likely  to  accept  HIV 
testing,  and  accept  ZDV  when  indicated; 
and  (4)  there  has  been  a  large  reduction 
in  perinatally  transmitted  cases  of  AIDS. 
The  lOM  also  found  that:  (1)  for  a 
variety  of  reasons,  prenatal  testing  of 
pregnant  women  has  not  yet  become 
universal;  (2)  even  when  testing  is 
conducted,  it  does  not  always  lead  to 
care;  and  (3)  not  all  women  necessarily 
receive  the  quality  treatment  and 
services  they  need.  The  lOM  concluded 
that  the  reduction  in  the  number  of 
children  born  with  HIV  infection,  while 
substantial  to  date,  could  be  greater.  The 
primary  lOM  recommendation  for 
further  decreasing  rates  of  perinatal  HIV 
transmission  in  the  United  States  is 
summarized  below: 

*  The  lOM  committee  recommends 
the  adoption  of  a  national  policy  of 
universal  HIV  testing,  with  patient 
notification,  as  a  routine  component  of 
prenatal  care. 

*  HIV  tests  would  be  integrated  into 
the  standard  battery  of  prenatal  tests  for 
all  pregnant  women,  regardless  of  their 
risk  factors  or  local  prevalence  rates. 

'  *  Women  would  be  informed  that  the 
HIV  test  will  be  conducted  and  that  they 
have  a  right  to  refuse  it. 

*  Requirement  for  extensive  pre-test 
HIV  counseling  should  be  eliminated. 

*  Initial  refusal  of  the  HIV  test  by 
women  should  not  necessarily  be 
considered  final;  clinical  circumstances 
may  suggest  that  counseling  should  be 
provided  on  the  benefits  of  testing  at 
later  prenatal  care  visits.  Patients  who 
continue  to  refuse  testing  should  never 
be  coerced  or  denied  services. 

For  a  complete  discussion  of  the  lOM 
findings  and  recommendations,  the  full 
report  Reducing  the  Odds:  Preventing 
Perinatal  Transmission  of  HIV  in  the 
United  States  can  be  found  at  the 
National  Academy  Press  website  (http:/ 
/www.nap.edu.). 

Ongoing  Challenges 

Many  challenges  remain  in  further 
reducing  the  number  of  children  with 
perinatally-acquired  HIV  infection.  Of 
great  importance  is  increasing  the  use  of 
prenatal  care  by  women  at  risk  for  HIV 
infection,  with  a  particular  emphasis  on 
bring  women  with  substance  abuse 
addictions  into  prenatal  care,  and  the 
continued  development  of  more 
effective  antiretroviral  regimens  and 
other  methods  to  prevent  or  reduce 
perinatal  transmission.  Other  challenges 
include  the  monitoring  for  emergence  of 


antiretroviral  resistance  to  current 
therapies,  addressing  the  potential 
toxicities  of  antiretroviral  therapies, 
assisting  HIV-positive  pregnant  women 
to  remain  adherent  to  antiretroviral 
therapy,  and  increasing  provider 
practices  to  routinely  offer  and 
encourage  HFV  testing  of  all  pregnant 
women  regardless  of  perception  of  risk. 
Diligence  and  commitment  will  be 
required  by  individual  care  providers, 
program  planners,  and  prevention 
organizations  at  every  level — public  and 
private  local,  state  and  national — to 
make  substantial  further  reductions  in 
perinatal  HIV  transmission  a  reality. 
The  Department  of  Health  and  Human 
Services  continues  to  address  these 
challenges  through  a  variety  of  HIV 
prevention  and  service  delivery 
programs,  provider  training,  research 
efforts,  substance  abuse  prevention  and 
treatment,  and  the  Medicaid  program. 
Highlights  of  these  efforts  appear  in 
Attachment  A. 

V.  Findings  and  The  Secretary's 
Determination 

Pursuant  to  Section  2626  (d).  the 
Secretary  must  determine  "whether  it 
has  become  a  routine  practice  in  the 
provision  of  health  care  in  the  United 
States  to  carry  out  each  of  the  activities 
described  in  paragraphs  (1)  through  (4) 
of  section  2627."  The  term  routine 
practice  is  not  defined  in  statute,  and 
the  legislative  intent  must  be  derived 
fi-om  the  Joint  Explanatory  Statement  of 
the  Committee  on  Conference.  On  page 
46  of  Conference  Report  104-545,  the 
following  explanatory  text  is  provided: 
"Within  two  years  following  the 
implementation  of  such  a  system,  the 
Secretary  will  make  a  determination 
whether  mandatory  HIV  testing  of  all 
infants  born  in  the  U.S.  whose  mothers 
have  not  undergone  prenatal  HIV  testing 
has  become  a  routine  practice."  The 
Conference  Report  did  not  provide 
guidance  for  Sec.  2627  paragraphs  (2), 
(3),  or  (4).  To  address  the  issue  of 
routine  practice  for  these  elements, 
information  is  provided  on  what  has 
been  recommended  and  the  available 
data  on  compliance  with  those 
recommendations.  It  should  be  noted 
that  health  care  providers  usually  do  not 
record  information  regarding  to  whom 
test  results  are  disclosed. 

Findings 

Newborn  HIV  Testing   " 

States  have  widely  implemented  the 
PHS  guidelines  for  universal  HIV 
counseling  and  voluntary  testing  of 
pregnant  women  and  their  infants.  Only 
two  States  (New  York  and  Connecticut) 
have  a  requirement  for  the  mandatory 


HIV  testing  of  all  newborn  infants  and 
only  New  York  is  currently  collecting 
data  on  all  registered  births  in  that  State. 
Mandatory'  newborn  HIV  testing  is  not 
routine  practice,  as  this  term  is  defined 
in  Conference  Report  104-545,  in  other 
States.  Provisions  in  two  States  for 
newborn  HIV  testing  are  conditional 
upon  a  provider's  assessment  that  the 
test  is  medically  necessarj-  (FL,  IN),  and 
a  third  State  requires  newborn  testing 
unless  a  parent  objects  (TX).  The  lOM 
study  made  no  recommendatioti 
regarding  mandatory  newborn  testing, 
but  noted  that  it  has  limited  utility  in 
preventing  HIV  transmission  from 
mother  to  child. 

Disclosure  of  Newborn  HIV  Test  Results 

Timely  disclosure  of  the  results  of  a 
newborn's  HFV  test  to  the  biological 
mother  or  guardian  and  to  the  health 
care  provider  is  consistent  with  national 
and  local  recommendations  for  HTV 
counseling  and  testing.  Surveillance  and 
other  data  indicate  that  the  majority  of 
HIV-infected  pregnant  women  are  aware 
of  their  serostatus  during  pregnancy  and 
their  newborns  are  receiving  therapy. 
However,  no  standardized  data  are 
regularly  documented  in  medical 
records  or  collected  on  the  disclosure  of 
new  HIV  test  results  to  the  biological 
mother,  legal  guardian,  or  agents  of  the 
State  (where  the  State  is  the  legal 
guardian)  upon  which  to  certif\'  that  this 
is  routine  practice.  Other  studies 
indicate  that  failure  to  disclose  results 
in  a  timely  manner  is  often  due  to 
logistical  issues  such  as  a  lengthy 
interval  before  specimens  are  tested  and 
results  noted,  or  failure  of  the  baby's 
guardian  to  return  to  the  testing  site  for 
receipt  of  test  results.  Improving 
strategies  to  increase  the  number  of 
tested  persons  who  learn  of  their  test 
results,  including  guardians  of 
newborns,  is  an  ongoing  activity  of  CDC 
in  partnership  with  the  States.' Specific 
research  and  programmatic  efforts  are 
being  directed  at  pregnant  women  who 
have  not  received  prenatal  care  to  assure 
that  they  are  offered  rapid  HIV  testing 
in  a  timely  manner  to  begin  preventive 
therapy  for  the  newborn. 

Disclosure  of  HIV  Test  Results  to 
Pregnant  Women 

Timely  disclosure  of  test  results  to  all 
tested  persons,  including  pregnant 
women,  is  consistent  with  national  and 
local  guidelines  for  HIV  counseling  and 
testing.  However,  as  with  disclosure  of 
newborn  test  results,  standardized  data 
are  not  consistently  recorded  in  medical 
records  or  collected  to  document  that 
the  results  of  prenatal  HIV  tests  are 
promptly  disclosed  to  the  pregnant 
women  involved.  Such  prompt 
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newborns  of  HI  \/  has  not  become 
routine  practice  in  the  United  States. 
The  Secretary  f  irther  notes  that  even 
though  disclosi  re  of  the  results  of  HIV 
testing,  accomp  mied  by  post-test 

recommended  for  all 
dergo  HIV  testing, 
specific  standaidized  data  systems  to 
measure  these  <  lements  are  not  in  place 
and  such  data  a  re  not  routinely  recorded 
in  medical  records  nor  collected  in  all 
states.  All  State ;  have  placed  a  focus  on 
reaching  wome  i  early  in  pregnancy  to 
reduce  perinata  HFV  transmission, 
certifying  their  implementation  of  the 
PHS  guidelines  for  universal  HIV 
counseling  and  voluntary  testing  of 
pregnant  wome  i. 

Tne  Secretary  further  finds  that 
remarkable  sue  :ess  has  already  been 
achieved  in  lov  ering  the  incidence  of 
perinatal  transr  lission  of  HIV.  Further 
reduction  in  tra  nsmission  can  best  be 
achieved  by  int  reasing  the  number  of 
HIV-infected  w  )men  who  utilize 
prenatal  care,  ii  icluding  the  targeting  of 
substance  abusi  s  treatment  services  for 
women  who  us  ;  drugs;  increasing  the 


number  of  providers  who  recommend 
HIV  testing  to  all  their  pregnant 
patients;  continuing  the  development  of 
more  effective  antiretroviral  regimens: 
improving  access,  utilization  and 
adherence  to  recommended  treatment 
and  other  interventions;  enhancing 
linkages  among  HFV  prevention, 
substance  abuse  and  mental  health 
providers;  and  assuring  quality  health 
care,  including  substance  abuse 
treatment  and  mental  health  services, 
for  all  HIV-infected  women  and  their 
children.  These  activities  are  the  focus 
of  a  new  grant  program  in  Section  2625 
of  the  Public  Health  Service  Act,  which 
received  its  first  appropriation  in  FY99. 

Attachment  A  Highlights  of  Federal 
Public  Health  Efforts  to  Reduce 
Perinatal  HTV  Transmission. 

Centers  of  Disease  Control  and 
Prevention 

The  CDC  has  taken  a  number  of  steps 
towards  reduction  of  perinatal  HIV 
transmission,  including: 

•  Dissemination  of  the  USPHS 
Guidelines  for  prevention  of  perinatal 
HIV  transmission.  Following 
publication  of  the  U.S.  Health  Service 
Recommendations  for  HIV  Counseling 
and  Voluntary  Testing  for  Pregnant 
Women  in  July  1995,  as  part  of  the 
CDC's  Morbidity  and  Mortality  Weekly 
Report  (MMWR)  series,  CDC  widely 
distributed  and  publicized  these 
guidelines  through  numerous  avenues. 
Additional  copies  of  the  MMWR  were 
mailed  to  all  state  and  local  health 
departments,  and  to  both  public  and 
private  health  organizations  and 
professional  associations.  The 
guidelines  were  posted  on  CDC's 
Internet  home  page  and  were  widely 
promoted  in  newsletters  and  additional 
mailings.  They  were  also  distributed  on 
request  through  the  CDC  National 
Prevention  Information  Network  (NPIN, 
formerly  known  as  the  National  AIDS 
Clearinghouse)  by  calling  toll  free 
numbers  at  NPIN  or  the  CDC  National 
AIDS  Hotline. 

•  Establishment  of  a  comprehensive 
surveillance  system  to  both  monitor  and 
evaluate  the  impact  of  the  USPHS 
guidelines.  At  the  core  of  this  effort  is 

a  surveillance  system  for  HIV  and  AIDS 
case  reporting.  In  addition,  ancillary 
studies  that  provide  additional  data  on 
reported  cases  have  also  been  conducted 
and  results  reported.  A  population- 
based  survey  on  prenatal  care  of 
recently-delivered  women  in  11  states 
has  also  provided  data  on  HIV  testing 
among  pregnant  women.  Finally, 
surveillance  of  all  children  under 
medical  care  in  seven  areas  of  the 
United  States  who  have  been  exposed  to 


or  are  infected  with  HIV  provides 
additional  information. 

•  Conduct  of  research  to  further 
evaluate  the  effectiveness  of  perinatal 
HIV  prevention  efforts.  The  CDC- 
sponsored  Perinatal  Evaluation  Project 
was  established  to  examine  specific 
factors  associated  with  acceptance  of 
interventions  aimed  at  preventing 
perinatal  HIV  transmission,  adherence 
to  recommended  therapies  by  HIV- 
infected  pregnant  women,  and  access  to 
follow-up  care. 

•  Training  to  support  implementation 
of  the  USPHS  guidelines.  CDC 
developed  a  training  curriculum,  "HIV 
Prevention  Counseling  for  Women  of 
Reproductive  Age,"  designed  to  provide 
a  detailed  explanation  of  each 
recommendation  and  to  sensitize 
counselors  to  issues  many  women  of 
reproductive  age  have  related  to  HIV 
counseling  and  testing.  In  addition  to 
the  normal  distribution  channels  for 
CDC  training  materials  for  counseling 
and  testing,  this  curriculum  was  mailed 
directly  to  nearly  100  individual  HIV 
coujiselors  across  the  country.  CDC  has 
also  developed  and  is  in  the  process  of 
finalizing  a  second  course  specifically 
focusing  on  HIV  prevention  counseling 
in  prenatal  clinics.  This  training 
curriculum  will  be  released  in  the  near 
future. 

•  Establishment  of  a  new  grant 
program.  Ten  million  dollars  was 
appropriated  in  Fiscal  Year  1999  by 
Congress  to  establish  a  new  grant 
program  to  States  for  prevention  of 
perinatal  HIV  transmission.  CDC 
awarded  these  funds  to  the  16  most 
heavily  affected  States  to  reduce 
perinatal  HIV  transmission. 

.   •  Revision  of  USPHS  Guidelines. 
CDC  has  begun  the  process  of  examining 
the  current  USPHS  guidelines  in  view  of 
the  recommendations  by  the  Institute  of 
Medicine.  CDC  is  intending  to  revise  the 
current  guidelines  to  incorporate  new 
scientific  information  and  perspectives 
following  the  standard  process  of 
inviting  public  comment.  These  new 
guidelines  are  expected  to  be  released 
within  the  coming  year. 

National  Institutes  of  Health 

•  The  NIH  continues  to  support 
research  focused  on  development, 
implementation  and  direction  of  a  wide 
range  of  domestic  and  international 
research  activities.  These  include  study 
of  the  pathogenesis,  epidemiology, 
natural  history,  and  risk  factors  and  co- 
factors  of  HIV  and  related  retroviruses 
in  pregnant  women,  mothers,  infants, 
children,  adolescents  and  the  family 
unit  as  a  whole.  Studies  focused  on 
prevention  of  perinatal  and  sexual 
transmission  and  the  treatment  of  HIV 
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disease  and  its  complications  among 
HIV-infected  pregnant  women,  infants, 
children  and  adolescents  are  also 
important  NIH  activities.  Examples  of 
these  activities  include:  (a)  Clinical 
trials  on  the  prevention  of  HIV 
transmission,  including  development 
and  evaluation  of  prophylactic  and 
therapeutic  vaccines  and  development 
of  new,  non-AZT-based  methods  of 
preventing  perinatal  transmission;  (b) 
Research  focused  on  the  etiology  and 
pathogenesis  of  HIV  infection  in  infants 
and  children,  including  the  study  of 
children  exposed  in  utero  to  AZT  and 
other  antiretroviral  agents  and  the 
etiology  of  any  potential  adverse  effects 
from  this  exposure;  (c)  studies  of  the 
natural  history  of  HIV  infection  emd 
disease  in  pregnant  and  nonpregnant 
women,  infants,  children  and 
adolescents. 

•  The  current  goal  of  the  Pediatric 
AIDS  Clinical  Trials  Group  (PACTG)  is 
to  lower  the  rate  of  perinatal 
transmission  in  the  United  States  to 
under  2%.  This  will  entail  evaluation  of 
combination  therapies  in  pregnant 
women  and  newborns,  and  the 
proactive  development  of  alternatives  to 
AZT,  because  as  AZT  resistant  strains  of 
HIV  become  more  common,  the  efficacy 
of  the  PACTG  076  AZT  regimen  may 
decrease. 

•  A  major  prospective  study  of 
perinatal  transmission  funded  by  the 
NIH  is  the  Women  and  Infants 
Transmission  Study  (WITS).  The  WITS 
is  the  only  large  perinatal  observational 
cohort  study  in  the  U.S.  that  is 
continuing  to  enroll  patients;  the  study 
maintains  extensive  longitudinal 
clinical,  virologic  and  immunological 
evaluations  of  pregnant  and  postpartum 
women  and  their  infants.  A  critical  part 
of  the  study  has  been  the  development 
of  an  extensive  repository  of  maternal 
and  infant  specimens  which  has 
enabled  both  WITS  and  interested  non- 
WITS  investigators  to  examine  the  role 
of  virologic,  immunologic,  and  genetic 
factors  in  perinatal  transmission, 
particularly  in  an  era  of  antiretroviral 
therapy  for  pregnant  infected  women. 

•  The  rational  design  to  additional 
interventions  to  reduce  perinatal  and 
sexual  transmission  requires  a  more 
complete  understanding  of  factors 
contributing  to  transmission.  Since  the 
majority  of  perinatal  transmission 
occurs  during  birth,  viral  exposure 
diu-ing  labor  and  delivery  is  thought  to 
be  an  important  mechanism  of 
transmission.  The  NIH  is  funding  the 
Women's  Interagency  Health  Study,  the 
largest  multicenter,  longitudinal  study 
of  HIV  disease  in  women  in  the  United 
States,  to  define  the  immunologic 
environment  of  the  female  genital  tract 


in  uninfected  as  well  as  HIV  infected 
women,  the  properties  of  HIV  found  in 
the  genital  tract,  and  the  factors  that 
influence  these  parameters.  These 
studies  will  provide  insight  into  how  to 
develop  better  interventions  to  further 
the  goal  of  prevention. 

Health  Resources  and  Services 
Administration 

Since  the  results  of  the  ACTG  076 
trial  became  available  in  1994,  HRSA 
has  engaged  in  numerous  activities  to 
reduce  perinatal  HIV  transmission  and 
facilitate  the  development  of  health  care 
systems  for  pregnant  women  with  HIV 
and  their  families.  Selected  activities  are 
highlighted  below. 

•  In  1994,  HRSA  convened  two 
public  meetings  which  brought  together 
women  living  with  HIV,  providers, 
advocates,  ethicists,  and  policy  makers 
as  well  as  representatives  of  State  and 
local  governments,  and  HRSA  grantees. 
The  purpose  was  to  identify  issues  in 
implementing  expanded  HIV  counseling 
and  voluntary  testing  and  providing 
access  to  zidovudine  chemoprophylaxis 
for  pregnant  women  with  HiV  who  are 
served  by  HRSA's  programs  emd  to 
recommend  practical  strategies  for 
implementation.  The  findings  from 
these  two  meetings  formed  the  basis  for 
subsequent  HIV /AIDS  program 
initiatives. 

•  HRSA  published  and  disseminated 
the  Program  Advisory  "Use  of 
Zidovudine  to  Reduce  Perinatal  HIV 
Transmission  in  HRSA-Fiuided 
Programs"  to  its  grantees  in  December 
1995. 

•  A  collaboration  was  formed  with 
the  Agency  for  Health  Care  Policy  and 
Research,  the  Health  Care  Financing 
Administration,  and  Columbia 
University,  NY,  to  produce  consumer 
educational  materials  (including  written 
documents,  audio  and  video  tapes)  in 
English,  Spanish,  and  Haitian  Creole, 
entitled  "Is  AZT  the  Right  choice  for 
You  and  Your  Baby?"  Over  20,000 
copies  of  these  materials  have  been 
circulated  to  HRSA  and  Medicaid 
constituents  since  1995.  HRSA 
subsequently  commissioned  and  widely 
circulated  an  updated  consumer 
document,  "What  Women  Need  to 
Know:  The  HIV  Treatment  Guidelines 
for  Pregnant  Women",  based  on  the 
January  1998  USPHS  Task  Force 
Recommendations  for  the  Use  of 
Antiretroviral  Drugs  in  Pregnant  Women 
hifected  with  HIV-1  for  Maternal  Health 
and  for  Reducing  Perinatal  HIV-1 
Transmission  in  the  United  States. 

•  HRSA  produced  and  implemented 
several  provider  training  programs  on 
the  topic  of  perinatal  zidovudine 
chemoprophylaxis  and  reduction  of 


perinatal  HIV  transmission.  These 
include:  (1)  two  international  State-of- 
the-Art  Clinical  Conference  calls  (1994, 
1998)  and  one  international  satellite 
broadcast  in  1998:  (2)  an  extensive 
training  program  through  the  AIDS 
Education  and  Training  Centers 
utilizing  the  HRSA  manual  "Reduction 
of  Perinatal  HIV  Transmission:  A  Guide 
for  Providers";  (3)  a  National  Telephone 
Consultation  Service  that  tracks  and 
analyzes  all  provider  consultations 
related  to  the  reduction  of  perinatal  HIV 
transmission;  (4)  a  manual  entitled 
"Creating  a  Circle  of  Care: 
Comprehensive  Service  Delivery  to  HIV- 
Posilive  Pregnant  Women  and  Their 
Newborns":  and  (5)  a  monograph 
entitled  "Comprehensive  Services  for 
HIV-infected  Pregnant  Women  and 
Their  Newborns:  Seven  Case  Studies." 
All  documents  have  been  widely 
circulated  to  HRSA  providers. 

•  Since  1995,  all  HRSA  Ryan  White 
grantees  are  expected  to  annually  revise 
and  implement  program  plans  to 
increase  routine  perinatal  HIV 
counseling  and  voluntarv'  testing  to 
further  reduce  perinatal  HFV 
transmission. 

•  In  1995,  the  HRSA  Ryan  White  Title 
IV  program  developed  and  implemented 
the  Women's  Initiative  for  HIV  Care  and 
Reduction  of  Perinatal  HIV 
Transmission  (WIN).  WIN  is  a  ten  site, 
four  year  demonstration  project  focusing 
on  perinatal  HIV  counseling,  voluntary 
testing,  and  improving  the  care  system 
for  women  with  HIV  disease.  In  the  first 
two  and  a  half  years  of  WIN,  33,000 
women  have  been  contacted  through 
outreach  and  informed  of  the  benefits  of 
knowing  their  HIV  status  and  where 
they  could  obtain  care.  Additionally, 
more  than  1,300  pregnant  women  with 
HIV  and  2,000  infants  were  enrolled  in 
care  through  WIN  programs.  Within 
WIN,  both  clients  and  providers  have 
been  interviewed  in  order  to  explore  the 
health  services  needs  of  women  with 
HIV  and  the  training  and  technical 
assistance  needs  of  their  providers. 

•  HRSA  has  also  supported  the 
Association  of  Maternal  and  Child 
Health  Programs  (AMCHP)  to  survey 
state  health  departments  and  develop  a 
guidance  document  for  expanded  HiV 
counseling  and  testing  and  provision  of 
care  for  pregnant  women  with  HIV 
infection. 

Health  Care  Financing  Administration 

Maternal  HIV  Project 

HCFA  began  a  consumer  information 
project  in  1995  to  inform  women  of 
childbearing  age  about  the  findings  from 
the  AIDS  Clinical  Trials  Group  076 
which  showed  that,  when  a  regimen  of 
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zidovudine  is  j  iven  to  HIV-infected 
women  during  pregnancy  and  delivery, 
and  to  the  infa  it  after  birth,  the  rate  of 
transmission  o  HIV  from  mother  to 
child  is  greatly  reduced.  This  project, 
which  was  init  ially  begun  in  only  four 
states,  has  beei  i  greatly  expanded. 
Currently,  41  S  tates,  the  District  of 
Columbia,  and  Puerto  Rico  have 
campaigns  to  i  iform  women  about  the 
AZT  regimen.  ^CFA  has  a  National 
Performance  R  ;view  goal  to  expand  this 
information  ca  npaign  to  all  States  by 
the  year  2000.  Materials  are  now 
available  in  En  ^lish,  Spanish,  Haitan 
Creole,  Russiai  ,  Chinese,  Japanese, 
Vietnamese,  Kiirean,  French,  and 
Bosnian.  HCF./ ,  intends  to  publish 
materials  in  foi  ir  additional  languages — 
Portuguese.  Kli  mer,  Hmong,  and  Yupik. 
A  ten  minute  v  ideo  targeting  all  women 
of  childbearinj  age  will  be  available  in 
2000. 

•  The  Mater  lal  HIV  Project  also 
maintains  a  we  bsite  to  provide 
information  foi  both  providers  and 
women  of  chilJbearing  age  regarding 
HIV  counselinj  and  testing,  and 
Medicaid  cove  age  of  these  services. 
The  website  ca  i  be  accessed  from  a 
banner  on  the  ICFA  homepage,  http:// 
www.hcfa.gov 

Substance  Abi  se  and  Mental  Health 
Services  AdmL  ustration 


•  The  Treatijient 
Improvement 
for  Substance 


and  Systems 
I  ranch  within  the  Center 
i  ibuse  Treatment 


currently  funds  9  Residential  Women 
and  Their  Children  (RWC)  and  3 
Pregnant  and  Postpartum  women  (PPW) 
grant  programs.  Both  of  these  programs 
offer  comprehensive,  high  quality 
residential  treatment  services  for 
women  suffering  from  alcohol  and  other 
drug  problems,  and  their  children.  The 
RWC  program  serves  women  and  their 
children  ages  birth  through  age  10.  The 
PPW  program  serves  pregnant  women 
and  their  children  up  to  age  one.  Both 
grant  programs  include  a  broad  range  of 
services,  including  medical  and  mental 
health  assessments,  screenings  and 
services  which  can  address  the  HIV 
counseling,  testing  and  health  care 
needs  of  pregnant  women  and  their 
infants.  In  each  program,  education, 
counseling  and  medical  services  or 
referrals  are  offered  around  HIV/ AIDS. 
One  of  the  many  goals  of  these  programs 
is  to  reduce  the  incidence  of  HIV,  TB, 
and  STDs. 

•  SAMSHA  also  supports  HIV 
counseling  and  testing  activities  among 
individuals  in  substance  abuse 
treatment  programs  through  the  HIV  Set 
Aside  in  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant. 
The  Community  Outreach  Grants 
program  also  targets  information, 
resources,  coimseling  and  testing  to 
women  and  men  at  risk  for  HIV  because 
of  their  injection  drug  use.  While  not 
specifically  targeted  at  pregnant  women, 
these  efforts  reach  many  women  of 
childbearing  age  to  increase  their 


knowledge  (jf  serostatus  and  to  provide 
referrals  for  needed  services. 

Indian  Health  Service 

•  The  IHS  has  disseminated  the 
USPHS  Guidelines  for  HIV  Counseling 
and  Voluntary  Testing  for  Pregnant 
Women  to  IHS  health  providers.  IHS 
also  sponsors  a  Postgraduate  OB/GYN 
course  with  a  comprehensive  syllabus, 
which  has  been  an  excellent  vehicle  for 
disseminating  the  guidelines  to  IHS 
providers. 

•  Ongoing  assessments  of  HIV 
counseling  and  testing  for  pregnant 
women  are  conducted  in  IHS  sites.  For 
example,  in  the  Phoenix,  AZ  area,  all 
IHS  Service  Units  offer  HIV  testing  at 
the  first  prenatal  visit.  At  Phoenix 
Indian  Medical  Center,  one  to  two 
women  are  treated  during  the  prenatal 
period  for  positive  HIV  tests  each  year, 
but  as  yet  no  infant  has  been  bom  with 
HIV  infection.  A  recent  audit  from  the 
Navajo  Area  Office  reviewing  HIV 
counseling  rates  by  primary  prenatal 
provider  specialty  showed  that  rates  of 
HIV  counseling  were  highest  in  clinics 
where  nurses  were  trained  to  do  all  of 
the  counseling  (97%  of  patients  were 
provided  counseling). 

Dated:  January  14,  2000. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  00-1358  Filed  1-19-00;  8:45  am) 
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REMINDERS 

The  items  in  thii  list  were 
editorially  compijed  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclision  from 
this  list  has  no  |egal 
significance. 

RULES  GOIN^  INTO 
EFFECT  JANVARY  20, 
2000 


AGRICULTURE 
DEPARTMErfT 

Agricultural  Maketing 
Service 

Hazelnuts  growr  in — 
Oregon  and  V  'ashington; 
published  1  19-00 

Olives  grown  in-- 
Califomia;  published  1-19-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plait  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

African  horse  sickness; 
disease  change  status — 
Qatar;  published  1-5-00 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Ir^urance 

Corporation 

Crop  insurance  tegulations: 
Potato  crop;  cjrtified  seed 
endorsement;  published 
12-21-99 

ENVIRONMENT  XL 
PROTECTION  /GENCY 

Air  pollutants,  hazardous; 
national  emiss  on  standards: 
Amino/phenolii ;  resins 
production;   )ublished  1- 
20-00 

Air  quality  imple  nentation 
plans;  approve  I  and 
promulgation;  /arious 
States: 
Arizona;  published  12-21-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Wireless  teleo  )mmunications 
services — 

746-764  an(  I  776-794 
MHz  bancs;  service 
rules;  published  1-20-00 

HEALTH  AND  IfUMAN 
SERVICES  DEPARTMENT 
Health  Care  Fit^ancing 
Administration 

Medicare: 
Inpatient  Disproportionate 
Share  (DSI-)  Hospital 
adjustment  alculation — 


States  with  section  1115 
expansion  waivers; 
change  in  treatment  of 
certain  Medicaid  patient 
days;  published  1-20-00 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 
Exempt  anabolic  steroid 

products;  published  1-20- 

00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Foreign  proposals  to  NASA 
research  announcements; 
implementation  on  no- 
exchange-of-funds  basis; 
published  1-20-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Right-of-way  and  environment; 
Right-of-way  program 
administration;  published 
12-21-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
1-26-00;  published  12-27- 
99 
Prunes  (dried)  produced  in 
California;  comments  due  by 
1-28-00;  published  12-29-99 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Land  uses: 
Special  use  authorizations; 
costs  recovery  for 
processing  applications 
and  monitoring 
compliance;  comments 
due  by  1-24-00;  published 
11-24-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  Inspection; 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  1-27- 
00;  published  12-28-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 


Insured  and  guaranteed 
loans;  post-loan  policies 
and  procedures; 
comments  due  by  1-27- 
00:  published  12-28-99 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  comments 
due  by  1-28-00;  published 
1-11-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Halibut  and  sablefish; 
Individual  Fishing  Quota 
Program;  comments 
due  by  1-26-00; 
published  12-27-99 
Meetings: 
Westem  Pacific  Fishery 
Management  Council; 
comments  due  by  1-24- 
00;  published  12-17-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  maricet  rule  review 
procedures;  comments 
due  by  1-25-00;  published 
11-26-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Construction  Industry 

Payment  Protection  Act; 

Implementation;  comments 

due  by  1-27-00;  published 

12-28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Compression-ignition  marine 
engines  at  or  above  37 
kilowatts;  comments  due 
by  1-28-00;  published  12- 
29-99 
Air  pollutants,  hazardous; 
national  emmission 
standards: 

Perchloroethylene  emissions 
from  dry  cleaning 
facilities- 
Florida;  comments  due  by 
1-27-00;  published  12- 
28-99 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alaska;  comments  due  by 
1-28-00;  published  12-29- 
99 


Delaware  et  al.;  comments 

due  by  1-27-00;  published 

12-28-99 
Indiana;  comments  due  by 

1-27-00:  published  12-28- 

99 
Louisiana;  comments  due  by 

1-28-00;  published  12-29- 

99 
Michigan;  comments  due  by 

1-24-00;  published  12-16- 

99 
Missouri;  comments  due  by 

1-24-00;  published  12-23- 

99 
Confidential  business 
information;  elimination  of 
special  treatment  for  certain 
category;  comments  due  by 
1-26-00;  published  12-21-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Glyphosate;  comments  due 

by  1-24-00;  published  11- 

24-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Digital  audio  systems; 

impact  on  terrestial  radio 

service;  comments  due  by 

1-24-00;  published  11-9- 

99 
Radio  stations;  table  of 
assignments: 
Georgia;  comments  due  by 

1-24-00;  published  12-17- 

99 
New  York;  comments  due 

by  1-24-00;  published  12- 

17-99 
Texas;  comments  due  by  1- 

24-00;  published  12-20-99 
Television  broadcasting; 
Video  description  of  video 

programming  for 

Individuals  with  visual 

disabilities; 

Implementation;  comments 

due  by  1-24-OOP  published 

12-1-99 

FEDERAL  ELECTION 
COMMISSION 

Contlrbution  and  expenditure 
limitations  and  prohibitions: 
Independent  expenditures 
and  party  committee 
expenditure  limitations; 
comments  due  by  1-24- 
00;  published  12-9-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Constuction  Industry 

Payment  Protection  Act; 

Implementation;  comments 

due  by  1-27-00;  published 

12-28-99 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Beverages—  j 

Fruit  and  vegetable  juices 
and  juice  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-24-00; 
published  11-23-99 
Medical  devices: 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  1-27-00;  published 
-  10-28-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 
Medicare  and  Medicaid: 
Elderly;  all-inclusive  care 
programs;  comments  due 
by  1-24-00;  published  11- 
24-99 
Medicare; 
Methods  to  improve 
Medicare  efficiency; 
suggestion  program 
establishment;  comments 
due  by  1-25-00;  published 
11-26-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Housing  programs: 
Uniform  physical  condition 
standards  and  physical 
inspection  requirements: 
insured  and  assisted 
properties;  administrative 
process  assessment; 
comments  due  by  1-25- 
00;  published  11-26-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management; 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  1-24-00;  published 
10-26-99 
INTERIOR  DEPARTMENT 
Assistance  programs; 
administrative  and  audit 
requirements  and  cost 
principles; 


On-the-job  seat  belt  use; 
comments  due  by  1-26- 
00;  published  12-27-99 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Denali  National  Par)<  and 
Preserve,  AK;  traditional 
activities  definition; 
comments  due  by  1-25- 
00;  published  1-19-00 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

New  Mexico;  comments  due 
by  1-24-00;  published  12- 
22-99 
Pennsylvania;  comments 
due  by  1-26-00;  published 
12-27-99 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.; 
Inmate  financial 

responsibility  program; 

spending  limitations; 

comments  due  by  1-27- 

00;  published  12-28-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 

standards: 

Fail  protection;  comments 
due  by  1-24-00;  published 
.      9-24-99 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Construction  Industry 

Payment  Protection  Act; 

implementation;  comments 

due  by  1-27-00;  published 

12-28-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Truth  in  Savings  Act — 
Statement  disclosures; 
delivery  in  electronic 
form;  comments  due  by 


1-25-00;  published  11- 
26-99 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nevada:  comments  due  by 
1-28-00;  published  11-3- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 

programs,  Federal 

employees: 

Child  care  costs  for  lower 
income  employees: 
appropriated  funds  use; 
comments  due  by  1-24- 
00:  published  12-23-99 
Prevailing  rate  systems; 

comments  due  by  1-26-00; 

published  12-27-99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Plant  Verified  Drop 
Shipment  (PVDS) 
mailings;  loading 
requirements;  comments 
due  by  1-24-00:  published 
12-23-99 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Evidence  required  for 
payment;  comments  due 
by  1-25-00;  published  11- 
26-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  company  boards 
of  directors:  independent 
directors  role;  comments 
due  by  1-28-00;  published 
11-3-99 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Outer  Continental  Shelf 
activities; 

Platforms  in  Gulf  of  Mexico; 
safety  zone;  comments 
due  by  1-25-00:  published 
11-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthlness  directives: 
Dowty  Aerospace  Propellers: 

comments  due  by  1-27- 

00;  published  12-28-99 
EMBRAER.  comments  due 

by  1-28-00;  published  12- 

29-99 
Fokker;  comments  due  by 

1-28-00;  published  12-29- 

99 


General  Electric  Co.; 
comments  due  by  1-25- 
00;  published  11-26-99 

Industrie  Aeronautiche  e 
Meccaniche;  comments 
due  by  1-27-00;  published 
12-22-99 

Lockheed;  comments  due 
by  1-24-00;  published  12- 
9-99 

Pratt  &  Whitney;  comments 
due  by  1-24-00;  published 
11-24-99 

Ainivorthiness  standards: 

Special  conditions — 

Boeing  Model  777  series 
airplanes;  comments 
due  by  1-27-00; 
published  12-13-99 

Class  E  airspace;  comments 
due  by  1-27-00;  published 
12-13-99 

General  rulemaking 
procedures: 

Plain  language  and  removal 
of  redundant  and  outdated 
matenal;  comments  due 
by  1-28-00;  published  12- 
14-99 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 

Diamond  Mountain,  CA; 
comments  due  by  1-25- 
00:  published  11-26-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Group  health  plans;  access, 
portability,  and 
renewability  requirements; 
comment  request, 
comments  due  by  1-25- 
00;  published  10-25-99 


LIST  OF  PUBLIC  LAWS 


Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  t>een 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  106th  Congress,  which 
convenes  on  January  24. 
2000 

A  Cumulative  List  of  Public 

Laws  for  the  first  session  of 

the  •106th  Congress  will  be 

published  in  the  Federal 

Register  on  December  30. 

1999. 

Last  List  December  21.  1999. 
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Rules  and  Regulations 


Federal  Register 

Vol.  65.  No.  14 

Friday,  January  21,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFRPart246 

RIN  0584-AC76 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Certification  Integrity 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends 
regulations  for  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC). 
The  rule  adds  three  legislative 
requirements  that  affect  the  application 
and  certification  process  for  the  WIC 
Program.  The  legislative  requirements 
can  be  found  in  the  William  F.  Goodling 
Child  Nutrition  Reauthorization  Act  of 
1998.  Therefore,  this  rulemaking 
requires  WIC  applicants,  except  in 
limited  circumstances,  to  present 
documentation  of  family  income  at 
certification  for  those  individuals  who 
are  not  certified  based  on  adjimctive 
income  eligibility  procedures;  present 
proof  of  residency  as  part  of  a  State 
agency's  system  to  prevent  dual 
participation;  and,  physically  present 
themselves  at  certification.  The  intent  of 
these  provisions  is  to  strengthen  the 
integrity  of  the  WIC  certification 
process. 

DATES:  The  provisions  in  this  interim 
rule  are  effective  February  22,  2000.  To 
be  assured  of  consideration,  written 
comments  must  be  postmarked  on  or 
before  April  20,  2000.  Since  comments 
are  being  accepted  simultaneously  on 
several  separate  rulemakings, 
commenters  on  this  rulemaking  are 
requested  to  label  their  comments  "WIC 
Certification  Integrity  Rule." 


ADDRESSES:  Data  faxes  of  comments 
may  be  sent  to  (703)  305-2196. 
Comments  may  be  mailed  to  Patricia 
Daniels,  Director.  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Room  540,  Alexandria,  VA  22302.  All 
written  comments  will  be  available  for 
public  inspection  at  this  address  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m.)  Monday  through  Friday. 

Comments  may  be  sent  via  email  to 
the  following  address:  WICHQ- 
SFPD@ftis.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Whitford  at  (703)  305-2730 
during  regular  business  hours. 
SUPPLEMENTARY  INFORMATION: 

1.  What  are  the  Procedures  for 
Submitting  Comments  on  This 
Regulation? 

As  noted  above,  comments  may  be 
sent  in  one  of  three  ways.  You  may:  (1) 
Send  comments  electronically  via  the 
hitemet  to:  WICHQ-SFPD@fns.usda.gov, 

(2)  fax  comments  to  703-305-2196,  or 

(3)  mail  comments  to  Patricia  Daniels, 
Director,  Supplemental  Food  Programs 
Division  at  the  address  noted  above.  In 
all  cases,  including  when  comments  are 
sent  via  the  Internet,  please  label  your 
comments  as  "WIC  Certification 
Integrity  Rule"  and  include  your  name, 
tide,  and  address.  Comments  are  most 
helpful  when  a  specific  section  or 
paragraph  of  the  interim  rule  is 
identified,  they  indicate  support, 
support  with  modification,  or 
opposition  to  the  specific  section  or 
paragraph,  and  there  is  an  explanation 
of  the  reason(s)  for  any  recommended 
change. 

2.  What  Requirements  are  in  This 

Regulation? 

This  regulation  requires,  with  limited 
exceptions,  that  WIC  agencies  require 
WIC  applicants  and  participants  to:  (1) 
Provide  proof  or  docimientation  of 
family  income  in  cases  where  an 
individual  is  not  determined 
adjunctively  or  automatically  income 
eligible;  (2)  provide  proof  or 
documentation  of  an  applicant's 
residency;  and,  (3)  physically  present 
themselves  at  the  WIC  clinic  at 
certification. 

3.  Why  is  This  Regulation  Necessary? 

The  William  F.  Goodling  Child 
Nutrition  Reauthorization  Act  of  1998 


(Public  Law  105-336),  enacted  October 
31,  1998,  contains  three  provisions  to 
strengthen  the  WIC  certification  process. 
These  provisions  affect  all  program 
applicants,  including  individuals  who 
are  currently  participating  in  the 
program  but  are  re-applying  because 
their  certification  period  is  about  to 
expire.  The  legislative  provisions 
include  requiring  applicants  to:  (1) 
Present  documentation  of  family  income 
at  certification  for  those  individuals 
who  are  not  certified  based  on 
adjunctive  or  automatic  income 
eligibility  procedures;  (2)  present  proof 
of  residency  at  certification,  as  part  of  a 
State  agency's  system  to  identify 
participants  participating  at  more  than 
one  WIC  site;  and,  (3)  to  physically 
present  themselves  at  certification.  Each 
of  these  provisions  includes  exceptions 
in  limited  circumstances  as  noted 
below. 

4.  Why  is  This  Regulation  an  Interim 
Rule? 

As  noted  above,  the  provisions  of 
Public  Law  105-336  took  effect  October 
1.  1998.  Many  State  agencies  were 
already  using  a  variety  of  measures  to 
ensure  integrity  in  the  certification 
process.  For  these  State  agencies,  few  if 
any  changes  in  their  operating 
procedures  were  necessary  to 
implement  the  new  requirements. 
Although  State  agencies  are  already 
implementing  these  provisions,  it  is 
important  to  codify  these  legislative 
requirements  and  ensure  consistent 
application.  Therefore,  making  the  WIC 
certification  integrity  provisions 
contained  in  this  rulemaking  effective 
before  taking  public  comment  is  in  the 
public's  interest. 

For  these  reasons,  the  Administrator 
has  determined  in  accordance  with  5 
U.S.C.  553(b)  that  prior  notice  and 
comments  would  be  minecessary, 
impracticable,  and  contrary  to  public 
interest. 

5.  What  Does  This  Regulation  Require 
of  WIC  Agencies  and  Applicants  and 
Participants? 

a.  Documentation  of  Family  Income — 
Section  246.7(d)(2)(v) 

Section  203(a)(3)  of  Public  Law  105- 
336  added  section  17(d)(3)(E)  to  the 
Child  Nutrition  Act  (CNA)  of  1966  (42 
U.S.C.  1786  (d)(3)(E))  to  require 
documentation  of  adjunct  eligibility. 
This  legislative  requirement  merely 
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reinforces  Sec  ion  246.7{d)(2)(vi)(A)  of 
WIC  regulatioi  is.  This  section  currently 
requires  perso  is  who  are  adjunctively 
income  eligibl  3  to  show  documentation 
of  eligibility  tc  receive  benefits  under 
certain  progra:  ns  when  they  seek 


subsequent  certification 


of  WIC  Progra  n  benefits.  Adjunctive 
income  eligibi  ity  is  based  on  an 
applicant's  or  :ertain  family  members' 
current  eligibi  ity  to  receive  Food 
Stamps,  Medii  :aid,  or  Temporary 
Assistance  for  Needy  Families  (formerly 
known  as  Aid  to  Families  With 
Dependent  Ch  ildren  ( AFDC). 

Additionall  ^  we  have  determined 
that  Verificati  )n  of  Certification  (VOC) 
cards  presents  d  by  instream  migrant 
farmworkers  and  their  family  members 
under  7  CFR  2  46.7(dK2)(ix)  satisfy  the 
new  docimier  ;ation  of  income 
requirement  o  "section  17(d)(3)(D)  (42 
U.S.C.  1786(d  (3)(D)).  This  is  because 
VOC  cards  rej  resent  documentary 
evidence  of  in  come  eligibility  related  to 
the  specific  ir  dividuals  seeking  program 
benefits.  Add:  tionally,  due  to  the 
unique  econo  nic  condition  of  the 
instream  migi  ant  population,  VOC  cards 
(supported  by  an  annual  determination 
of  each  migra;  it  farmworker  family's 
income  as  req  aired  by  7  CFR 
246.7(d)(2)(ix  )  are  a  sufficienUy 
accurate  meai  ure  of  a  family's  income  to 
assure  the  pre  gram  integrity  goals  of 
Public  Law  l(i5-336. 

Section  20G  (a)(2)  of  Public  Law  105- 
336  added  se<  tion  17(d)(3)(D)  to  the 
CNA  which  n  squires  that  an  individual 
(except  for  th  )se  deemed  adjunctively 
income  eligib  e)  seeking  certification  for 
participation  n  the  WIC  Program  must 
provide  docu  nentation  of  family 
income,  with  limited  exceptions  for:  (1) 
An  individua  for  whom  the  necessary 
documentatic  n  is  not  available;  or,  (2) 
an  individual ,  such  as  a  homeless 
woman  or  ch  Id,  for  whom  the  agency 
determines  tl  e  requirement  would 
present  an  lu:  reasonable  barrier  to 
participation 

This  rule  ai  Ids  a  definition  of 
"applicants  "  in  section  246.2  to  clearly 
identify  whoi  e  documentation  of 
income  or  res  idency  must  be  presented 
and  which  in  dividuals  must  be 
physically  present.  As  defined, 
"applicants"  means  pregnant  women, 
breastfeeding  women,  postpartujn 
women,  infai  its,  and  children  who  are 
applying  to  r  jceive  WIC  benefits  under 
the  program,  and  the  breastfed  infants  of 
applicant  brt  astfeeding  women. 
Applicants  ii  iclude  individuals  who  are 
currently  pai  ticipating  in  the  program 
but  are  reapf  lying  because  their 
certification  jeriod  is  about  to  expire.  In 
addition,  in  lection  246.2,  this  rule 
adds  a  defini  tion  of  "dociunentation." 


As  defined,  "documentation"  means  the 
presentation  of  written  documents 
which  substantiate  statements  made  by 
an  applicant  or  participant  or  a  person 
applying  on  behalf  of  an  applicant. 

(1)  Exceptions  to  the  Income 
Documentation  Requirement 

As  reflected  in  the  legislation, 
exceptions  may  be  necessary  to  the 
requirement  for  applicants  to  provide 
documentation  of  family  income. 
Therefore,  consistent  with  the  law,  this 
rule  amends  Section  246.7(d)(2)(v)(C)  to 
set  forth  the  legislative  exceptions  to  the 
income  documentation  requirement. 
Such  exceptions  include  individuals  for 
whom:  (1)  The  necessary  documentation 
is  unavailable;  or,  (2)  the  agency 
determines  the  income  documentation 
requirement  would  present  an 
unreasonable  barrier  to  participation 
such  as  in  the  case  of  a  homeless 
woman  or  child.  Examples  of 
individuals  for  whom  the  necessary 
documentation  is  not  available  include 
individuals  with  no  income  or  no  proof 
of  income  such  as  an  applicant  or 
applicant's  parent  who  is  a  migrant 
farmworker  or  other  individual  who 
works  for  cash.  Some  applicants  may 
indicate  they  have  no  income^  In  such 
cases.  State  and  local  agencies  should 
discuss  in  detail  with  the  applicant  his/ 
her  family  size,  their  living 
circumstances,  and  how  the  individual 
obtains  basic  living  necessities  to 
establish  if,  in  fact,  the  individual  is 
truly  with  minimal  or  no  resources. 
These  are  the  only  exceptions  that  may 
be  used.  When  such  exceptions  are 
made,  the  State  or  local  agency  must 
require  the  applicant  to  sign  a  statement 
specifying  why  he/she  caimot  provide 
documentation  of  income.  This 
statement  is  not  required  when  there  is 
no  income. 

(2)  Verification  of  Income 

This  rulemaking  continues  to  include 
a  provision,  in  SecUon  246.7(d)(2)(v)(D), 
to  afford  the  State  or  local  agency  the 
authority  to  verify  information  it 
determines  necessary  to  confirm  income 
eligibility  for  program  benefits. 
Verification  is  a  process  whereby  the 
information  presented  is  validated 
through  an  external  source  of 
information  other  than  the  applicant. 
Verification  is  encoiuaged  in 
questionable  cases. 

b.  Dual  Participation  Prevention — Proof 
of  Residency  Section  246.7(1)12) 

Section  203(e)  of  Public  Law  105-336 
added  section  17(fK23)  to  the  CNA 
which  requires  each  WIC  State  agency 
to  implement  a  system  to  identify 
individuals  who  are  participating  at 


more  than  one  site  under  the  program. 
Program  regulations  at  Section  246.7(1) 
already  make  State  agencies  responsible 
for  detection  and  prevention  of  dual 
participation. 

Currently  WIC  regulations  at  Section 
246.7(1)(2)  require  WIC  local  agencies  to 
check  an  individual's  identity  at  ^ 
certification  and  when  issuing  foodj  in 
a  direct  distribution  or  home  delivery 
system,  or  food  instruments  in  a  retail 
purchase  system.  However,  the 
regulations  give  State  agencies  some 
flexibility  in  meeting  the  requirement  to 
prevent  and  detect  dual  participation. 

In  light  of  a  renewed  emphasis  on 
detecting  dual  participation,  as  set  forth 
in  Public  Law  105-336,  section 
246.7(1)(2)  is  revised  in  this  interim  nde 
to  add  the  requirement  that  in  addition 
to  checking  identity  at  certification. 
State  and  local  agencies  must  require 
each  applicant  at  certification  to  present 
proof  of  residency. 

Proving  residency  entails  establishing 
the  location  or  address  where  the 
applicant  routinely  lives  or  spends  the 
night.  For  an  infant  or  child  applicant, 
documentation  of  residency  must  be 
provided  for  the  person  with  whom  the 
infant  or  child  resides.  In  addition, 
documentation  of  residency  must  also 
be  provided  by  a  person  who  transfers 
fi-om  another  area  or  State  and  presents 
a  valid  Verification  of  Certification 
(VOC)  card  at  a  new  WIC  site.  Providing 
a  post  office  box  is  not  sufficient  proof 
of  residency.  Acceptable  forms  of  proof 
of  residency  include  ciurent  utility  bills, 
rent  or  mortgage  receipts  for  lodging/ 
housing,  or  a  State/local  document  that 
can  only  be  obtained  through  proof  of 
current  State  or  local  residency. 

(1)  Special  Residency  Procedures  for 
Indian  State  Agencies 

Section  246.7(c)(1)  of  the  WIC 
regulations  requires  all  State  agencies 
except  Indian  State  agencies  to  require 
applicants  to  reside  within  the 
jurisdiction  of  the  State.  Indian/Native 
American  State  agencies  may  establish  a 
requirement  for  applicants  to  reside 
within  their  area  of  legal  jurisdiction. 
State  agencies  also  may  establish  a  local 
service  area  residency  requirement.  For 
WIC  purposes,  the  residency 
requirement  has  no  durational  or  formal 
legal  aspect  and  need  not  represent  a 
legal  residence.  Also,  length  of 
residency  caimot  be  a  prerequisite  to 
receiving  WIC  benefits. 

(2)  Exceptions  to  the  Identity  and 
Residency  Dociunentation  Requirements 

When  no  proof  of  residency  or 
identity  exists,  this  rule  permits  State 
agencies,  in  Section  246.7(1)(2),  to 
exempt  an  applicant  from  the  residency 
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and/or  identity  documentation 
requirements.  Applicants  who  may 
require  an  exemption  include  a  victim 
of  theft,  loss,  or  disaster:  a  homeless 
individual;  or,  a  migrant  farm  worker.  In 
such  cases,  at  a  minimum,  the  State  or 
local  agency  must  require  the  applicant 
to  confirm  in  writing  his/her  residency 
or  identity. 

c.  Physical  Presence  at  WIC 
Certification — Section  246. 7(p) 

Section  203(a)(1)  of  Public  Law  105- 
336  added  a  new  section  17(d)(3)(C)  to 
the  CNA  which  requires  individuals 
seeking  participation  in  the  WIC 
Program  to  be  physically  present  at  the 
initial  WIC  certification  and  subsequent 
recertifications,  except  in  certain 
limited  circmnstances.  This  requirement 
is  reflected  in  a  new  paragraph  (p)  to 
Section  246.7.  In  addition,  a  definition 
has  been  added  for  an  "individual  with 
disabilities"  in  Section  246.2. 

This  legislative  mandate  reinforces 
the  Department's  long-standing  position 
that  the  physical  presence  of  an 
individual  at  certification  is  basic  to 
WIC  Program  effectiveness.  The 
physical  presence  requirement  not  only 
improves  program  accountability  and 
integrity,  it  also  facilitates  an 
individual's  access  to  other  needed 
health  and  social  services.  Physical 
presence  is  based  on  public  health 
standards  of  practice  for  nutrition  and 
health  assessment.  That  process  entails 
gathering  objective  and  subjective 
information  about  the  applicant  through 
observation  and  physical  assessment. 
WIC  has  many  success  stories  that  can 
be  attributed  to  a  policy  of  physical 
presence,  that  is,  observing  and 
assessing  women  and  children  who 
have  been  found  by  WIC  staff  to  be  in 
need  of  immediate  medical  attention. 
Physical  presence  of  and  staff  contact 
with  the  applicant  also  enables  the 
health  professional  to  more  effectively 
tailor  WIC  food  packages,  given  the 
applicant's  nutritional  needs.  Requiring 
physical  presence  is  also  beneficial  to 
program  clients.  It  permits  the 
individual  to  actively  participate  in 
nutrition  education,  including  young 
children,  and  learn  good  nutrition  and 
ways  to  improve  their  eating  habits.  In 
addition,  in  clinics  with  other  onsite 
services,  the  physiccd  presence  of  WIC 
applicants  can,  in  many  cases,  result  in 
the  provision  of  immediate  health 
services  such  as  immunizations  or  lead 
screening  for  children  or  prenatal  care 
for  women. 

In  establishing  a  legislative  provision 
to  require  physical  presence,  Congress 
emphasized  in  the  Conference  Report 
accompanying  PubUc  Law  105-336 
other  legislative  requirements  and 


policy  which  are  intended  to  maximize 
access  to  the  WIC  Program  and  its 
benefits.  Such  provisions  include 
accommodating  working  parents  or 
caretakers  to  minimize  the  time  they  are 
absent  ft-om  the  workplace  for  WIC 
certification  purposes  such  as  providing 
early  morning,  evening  and/or  weekend 
appointments.  In  addition,  parents  or 
caretakers  may  designate  another 
responsible  person  as  a  proxy  to  bring 
an  infant  or  child  to  a  WIC  appointment 
along  with  the  required  documentation. 
The  use  of  such  policies  and  procediu-es 
by  State  and  local  agencies  will 
minimize  the  potential  for  barriers  that 
might  be  created  by  the  physical 
presence  requirement. 

The  only  exceptions  to  the  physical 
presence  requirement  as  set  forth  in  the 
legislation  are  discussed  below. 
Although  an  applicant  may  be  exempt 
from  the  physical  presence  requirement. 
State  and  local  agencies  must  ensiu-e 
that  all  necessary  income,  identity  and 
other  documentation  are  provided  in 
order  to  make  a  WIC  eligibility 
determination  in  the  absence  of  the 
applicant.  The  applicant's  parent, 
caretaker  or  proxy  can  bring  in  the 
documents  necessary  to  determine 
eligibility  for  WIC. 

The  length  of  time  an  applicant  may 
be  exempt  fi-om  the  physical  presence 
requirement  is  limited  to  the 
certification  period  for  which  it  was 
provided  in  the  case  of  short-term 
situations  or  conditions.  At 
reapplication,  the  need  for  the     - 
applicant's  physical  presence  must  be 
reassessed.  In  the  case  of  long-term  or 
permanent  conditions,  an  extended 
exception  to  the  physical  presence 
requirement  may  be  required. 

(1)  Exceptions  for  Reasonable 
Accommodation  of  Disabilities  for 
Women,  Infants  or  Children 

Section  203(a)(l)(C)(i)  of  Public  Law 
105-336  exempts  fi-om  the  physical 
presence  requirement  WIC  applicants 
protected  by  the  Americans  with 
Disabilities  Act  (ADA)  of  1990  (42 
U.S.C.  12101  et  seq.)  and  Section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  The  Rehabilitation  Act  has  applied 
to  the  WIC  Program  since  its  enactment 
in  1973,  therefore.  State  agencies  should 
already  be  in  compliance. 

Section  504  of  the  Rehabilitation  Act 
prohibits  discrimination  on  the  basis  of 
disability  in  any  program  or  activity  that 
either  receives  Federal  financial 
assistance  (such  as  the  WIC  Program)  or 
is  conducted  by  any  Executive  agency  or 
the  United  States  Postal  Service.  Section 
504  applies  to  all  aspects  of  the  delivery 
of  WIC  benefits,  not  just  the  physical 
presence  requirement.  USDA 


regulations  implementing  Section  504 
are  found  at  7  CFR  Part  15b.  The  ADA 
prohibits  discrimination  on  the  basis  of 
disability  in  employment.  State  and 
local  government,  public 
accommodations,  commercial  facilities, 
transportation,  and  telecommunications. 
It  also  applies  to  the  United  States 
Congress.  ^ 

Section  15b. 3  of  the  USDA  regulations 
concerning  the  Rehabilitation  Act 
defines  a  "handicapped  person"  as  a 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  a  person 
who  has  a  history  or  record  of  such  an 
impairment,  or  a  person  who  is 
perceived  by  others  as  having  such  an 
impairment.  Neither  the  Rehabilitation 
Act,  the  ADA,  nor  the  USDA  regulations 
specifically  names  all  of  the 
impairments  that  are  covered.  "Major 
life  activities"  include  functions  such  as 
caring  for  oneself,  performing  manual 
tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning,  and 
working.  This  rule  amends  section  246.2 
to  define  an  "individual  with 
disabilities"  to  mean  a  handicapped 
person  as  defined  by  7  CFT?  15b. 3. 

Under  the  Rehabilitation  Act  and 
USDA's  regulations,  WIC  agencies  may 
not  deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
the  WIC  Program.  Therefore,  as  set  forth 
by  this  rule  in  section  246.7(p)(2),  if  an 
applicant,  or  parent  or  caretaker  of  an 
applicant,  is  a  qualified  individual  with 
disabiUties  and  is  unable  to  be 
physically  present  at  the  WIC  clinic 
because  of  their  disabilities,  the 
individual  may  be  certified  without 
being  physicaUy  present.  All  persons 
with  disabilities  are  not  automatically 
exempt  from  the  physical  presence 
requirement.  Only  those  disabilities  that 
create  a  ciurent  barrier  to  the  physical 
presence  requirement  may  serve  as  a 
basis  for  an  exception  fi-om  the 
requirement.  In  Uiis  rulemaking.  Section 
246.7(p)(2)(i)(A)-(C)  specifies  that  such 
conditions  include:  (1)  A  medical 
condition  that  necessitates  the  use  of 
medical  equipment  that  is  not  easily 
transportable;  (2)  a  medical  condition 
that  requires  confinement  to  bed  rest;  or 
(3)  a  serious  illness  that  may  be 
exacerbated  by  coming  in  to  the  clinic. 

(2)  State  Agency  Option  to  Exempt 
Certain  Infants  or  Children 

In  addition  to  the  legislative 
exception  discussed  above.  Section 
203(a)(l)(ii)  of  Public  Law  105-336 
amends  section  17(d)(3)  of  the  CNA  by 
providing  State  agencies  the  option,  if 
physical  presence  would  present  an 
unreasonable  barrier  to  participation,  to 
exempt  certain  infants  or  children  fi-om 


3378 


pi  esence  requirement  in 
!  ituations: 
child: 

jresent  at  his/her  initial 
certification;  and 

docuipented  ongoing  health 

der  other  than  the  local 


the  physical 
the  following 
An  infant  or 

•  Who  was 
WIC 

•  Has 
care  from  a 


pn  ivK 


agency;  or 
An  infant  or 

•  Who  was 
WIC  certification 

•  Was  p 
or  recertificati^n 
the  1-year 
the  most  receqt 
recertification 

•  Is  under 
working  parei^ts 
working 
status  present  i 
infant  or  chile 


caret!  Jeers 


Federal  Register / Vol.  65.  No.  14 /Friday.  January  21.  2000 /Rules  and  Regulations 


child: 
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d.  Certificatio.  i  Forms  Section  246.7(1} 

Finally,  this  rule  requires  in  Sections 
246.7(i){3)-(i)  5)  that  the  certification 
form  or  other  brm,  which  may  be  paper 
or  electronic,   eflect  the  type  of 
document(s)  i  sed  to  determine  or 
confirm  incon  le  eligibility,  residency 
and  identity  or  include  a  copy  of  the 
document(s)  i  i  the  file.  In  those  cases 
where  there  is  no  proof  of  income,  the 
file  must  inch  ide  a  copy  of  the  written 
statement  by  me  applicant  indicating 
why  he/she  c.  imot  provide 
documentatio  [i  of  income.  Further,  in 
applicable  ca;  es,  the  file  must  specify  if 
the  applicant  las  no  income. 

This  sectioi  i  also  requires  an 
indication  of  vhether  the  applicant  is 
physically  pr<  sent  at  certification,  and  if 
not,  the  reason  why  an  exception  was 
granted  or  a  c  jpy  of  a  document(s)  in 
the  file  whicli  explains  the  reason  for 
the  exception  Documentation  of 
physical  presi  mce  may  consist  of  simply 
checking  off  s  n  appropriate  annotated 
box  on  a  form  (paper  or  electronic). 
These  require  ments  are  necessary  for 
program  integrity,  accountability  and 
audit  purpos<  s. 


6.  Procedura 


Executive  Orlier  12866 

This  interiii 
to  be  not  sign  ificant 
Executive  Orqer 
has  not  been 


Matters 


rule  has  been  determined 
for  purposes  of 
12866  and,  therefore, 
reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  F  exibility  Act 

This  rule  h  is  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  F  exibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review, 
Samuel  Char  ibers,  Jr.,  Administrator, 
Food  and  Nu  trition  Service,  has 
certified  that  this  rule  would  not  have 


a  significant  impact  on  a  substantial 
number  of  small  entities.  This  rule 
would  modify  WIC  certification 
procedures.  Therefore,  the  effect  of 
these  changes  would  be  primarily  on 
State  and  local  WIC  agencies,  some  of 
which  are  small  entities.  However,  the 
impact  on  small  entities  is  not  expected 
to  be  significant. 

Execu tive  Order  12372 

The  WIC  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Programs  under  10.557.  For  the  reasons 
set  forth  in  the  final  rule  in  7  CFR  part 
3015,  Subpart  V,  and  related  Notice  (48 
FR  29115),  this  program  is  included  in 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  interim  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
imless  so  specified  in  the  DATES  section 
of  the  preamble  of  this  interim  rule. 
Prior  to  any  judicial  challenge  to  the 
application  of  the  provisions  of  the 
interim  rule,  all  applicable 
administrative  procedures  must  be 
exhausted. 

Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ((UMRA)  (2  U.S.C. 
1531-38))  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service  (FNS) 
generally  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
204  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  jpgulatory 
alternatives  and  adopt  the  most  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
This  interim  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  and  tribal  govenunents  or 


the  private  sector  of  $100  miUion  or 
more  in  any  one  year.  Thus,  the  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

This  regulation  contains  information 
collection  that  is  subject  to  review  and       ' 
approval  by  the  Office  of  Management 
and  Budget.  The  information  collection 
contained  in  Section  246.7(i)(3)-(i)(5)  of 
this  regulation  is  approved  under  OMB 
No.  0584-0043. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs,  Food 
donations.  Grant  programs — Social 
programs,  Indians,  Infants  and  children, 
Maternal  and  child  health.  Nutrition 
education,  Public  assistance  programs, 
WIC,  Women. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  246  is  amended  as 
follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 

2.  In  §  246.2,  add  new  definitions  of 
Applicants.  Documentation,  and 
Individual  with  disabilities  in 
alphabetical  order  to  read  as  follows: 

§246.2    Definitions. 

***** 

Applicants  means  pregnant  women, 
breastfeeding  women,  postpartum 
women,  infants,  and  children  who  are 
applying  to  receive  WIC  benefits,  and 
the  breastfed  infants  of  applicant 
breastfeeding  women.  Applicants 
include  individuals  who  are  currently 
participating  in  the  program  but  are  re- 
applying because  their  certification 
period  is  about  to  expire. 
***** 

Documentation  means  the 
presentation  of  written  documents 
which  substantiate  statements  made  by 
an  applicant  or  participant  or  a  person 
applying  on  behalf  of  an  applicant. 
***** 

Individual  with  disabilities  means  a 
handicapped  person  as  defined  in  7  CFR 
15b.3. 


3.  In  §246.7: 

a.  revise  paragraph  (d)(2)(v); 

b.  revise  paragraph  (d)(2)(ix) 

c.  redesignate  paragraphs  (i)(3) 
through  (i)(9)  as  paragraphs  (i)(5) 
through  (i)(ll); 

d.  add  new  paragraphs  (i)(3)  and 

(i)(4); 
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e.  revise  newly  redesignated 
paragraph  (i)(5); 

f.  revise  paragraph  (1)(2);  and 

g.  add  new  paragraph  (p). 

The  additions  and  revisions  read  as 
follows: 

§  246.7    Certification  of  participants. 

***** 

(d)  *  *  * 

(2)  *  *  * 

(v)  Are  applicants  required  to 
document  income  eligibility?  (A) 
Adjuctively/automatically  income 
eligible  applicants.  The  State  or  local 
agency  must  require  applicants 
'determined  to  be  adjunctively  or 
automatically  income  eligible  to 
document  their  eligibility  for  the 
program  that  makes  them  income 
eligible  as  set  forth  in  paragraph 
(d)(2)(vi)  of  this  section. 

(B)  Other  applicants.  The  State  or 
local  agency  must  require  all  other 
applicants  to  provide  documentation  of 
family  income  at  certification. 

(C)  Exceptions.  The  income 
documentation  requirement  does  not 
apply  to  an  individual  for  whom  the 
necessary  docmnentation  is  not 
available  or  an  individual  such  as  a 
homeless  woman  or  child  for  whom  the 
agency  determines  the  income 
documentation  requirement  would 
present  an  imreasonable  barrier  to 
participation.  Examples  of  individuals 
for  whom  the  necessary  dogiunentation 
is  not  available  include  those  with  no 
income  or  no  proof  of  income  (such  as 
an  applicant  or  applicant's  parent  who 
is  a  migrant  farmworker  or  other 
individual  who  works  for  cash).  These 
are  the  only  exceptions  that  may  be 
used.  When  using  these  exceptions,  the 
State  or  local  agency  must  require  the 
applicant  to  sign  a  statement  specifying 
why  he/she  cannot  provide 
documentation  of  income.  Such  a 
statement  is  not  required  when  there  is 
no  income. 

(D)  Verification.  The  State  or  local 
agency  may  require  verification  of 
information  it  determines  necessary  to 
confirm  income  eligibility  for  Program 
benefits. 
***** 

(ix)  Are  instream  migrant 
farmworkers  and  their  family  members 
required  to  document  income  eligibility? 
Certain  instream  migrant  farmworkers 
and  their  family  members  with  expired 
Verification  of  Certification  cards  shall 
be  declared  to  satisfy  the  State  agency's 
income  standard  and  income 
documentation  requirements.  Such 
cases  include  when  income  of  that 
instream  migrant  farmworker  is 
determined  at  least  once  every  12 
months.  Such  families  shall  satisfy  the 


income  criteria  in  any  State  for  any 
subsequent  certification  while  the 
migrant  is  instream  during  the  12-month 
period  following  the  determination.  The 
determination  can  occur  either  in  the 
migrant's  home  base  area  before  the 
migrant  has  entered  the  stream  for  a 
particular  agricultiu-al  season,  or  in  an 
instream  area  during  the  agricultural 
season. 
***** 

(i)*  *  * 

(3)  An  indication  of  whether  the 
applicant  was  physically  present  at 
certification  and,  if  not,  the  reason  why 
an  exception  was  granted  or  a  copy  of 
the  document(s)  in  the  file  which 
explains  the  reason  for  the  exception; 

(4)  A  description  of  the  doaunent(s) 
used  to  determine  residency  and 
identity  or  a  copy  of  the  docmnent(s) 
used  or  the  applicant's  written 
statement  when  no  documentation 
exists; 

(5)  Information  regarding  income 
eligibility  for  the  Program  as  specified 
in  paragraph  (d)  of  this  section  as 
follows: 

(i)  A  description  of  the  document(s) 
used  to  determine  income  eligibility  or 
a  copy  of  the  document(s)  in  the  file; 

(ii)  An  indication  that  no 
documentation  is  available  and  the 
reason(s)  why  or  a  copy  of  the 
applicant's  written  statement  explaining 
such  circumstances;  or 

(iii)  An  indication  that  the  applicant 
has  no  income. 
***** 

(D*  *  * 

(2)  At  certification,  the  State  or  local 
agency  must  require  each  applicant  to 
present  proof  of  residency  (i.e.,  location 
or  address  where  the  applicant  routinely 
lives  or  spends  the  night)  and  proof  of 
identity.  The  State  or  local  agency  must 
also  check  the  identity  of  participants, 
or  in  the  case  of  infants  or  children,  the 
identity  of  the  parent  or  guardian,  or 
proxies  when  issuing  food  or  food 
instruments.  The  State  agency  may 
authorize  the  certification  of  applicants 
when  no  proof  of  residency  or  identity 
exists  (such  as  when  an  applicant  or  an 
applicant's  parent  is  a  victim  of  theft, 
loss,  or  disaster,  a  homeless  individual, 
or  a  migrant  farmworker).  In  these  cases, 
the  State  or  local  agency  must  require 
the  applicant  to  confirm  in  writing  his/ 
her  residency  or  identity. 
***** 

(p)  Are  applicants  required  to  be 
physically  present  at  certification?  (1)  In 
general.  "The  State  or  local  agency  must 
require  all  applicants  to  be  physically 
present  at  each  WIC  certification. 

(2)  Exceptions,  (i)  Disabilities.  The 
State  or  local  agency  must  grant  an 


exception  to  applicants  who  are 
qualified  individuals  with  disabilities 
and  are  imable  to  be  physically  present 
at  the  WIC  clinic  because  of  their 
disabilities  or  applicants  whose  parents 
or  caretakers  are  individuals  with 
disabilities  that  meet  this  standard. 
Examples  of  such  situations  include: 

(A)  A  medical  condition  that 
necessitates  the  use  of  medical 
equipment  that  is  not  easily 
transportable; 

(B)  A  medical  condition  that  requires 
confinement  to  bed  rest;  and 

(C)  A  serious  illness  that  may  be 
exacerbated  by  coming  in  to  the  WIC 
clinic. 

(ii)  Receiving  ongoing  health  care. 
The  State  agency  may  exempt  fi-om  the 
physical  presence  requirement,  if  being 
physically  present  woidd  pose  an 
unreasonable  barrier,  an  infant  or  child 
who  was  present  at  his/her  initial  WIC 
certification  and  has  documented 
ongoing  health  care  fi-om  a  health  care 
provider  other  than  the  WIC  local 
agency. 

(iii)  Working  parents  or  caretakers. 
The  State  agency  may  exempt  from  the 
physical  presence  requirement  an  infant 
or  child  who  was  present  at  his/her 
initial  WIC  certification  and  was  present 
at  a  WIC  certification  or  recertification 
determination  within  the  1-year  period 
ending  on  the  date  of  the  most  recent 
certification  or  recertification 
determination  and  is  under  the  care  of 
one  or  moi-^  working  parents  or  one  or 
more  primary  working  caretakers  whose 
working  status  presents  a  barrier  to 
bringing  the  infant  or  child  in  to  the 
WIC  clinic. 

Dated:  January  13,  2000. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Senice. 
[FR  Doc.  00-1489  Filed  1-20-00;  8:45  am) 

BUJJNG  CODE  3410-«>-U 


DEPARTMENT  OF  TRANSPORTATION 
Fecteral  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-05-AD;  Amendment 
39-11519;  AD  2000-01-51] 

RIN2120-AA64 

Airworthiness  Directives;  CL-604 
Variant  of  Bombardier  IModel  Canadair 
CL-600-2B16  Series  Airplanes 
Modified  in  Accordance  With 
Supplemental  Type  Certificate 
SA8060NM-O,  SA8072NM-O,  or 
SA8086NM-O 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


3380 


ACTION:  Final  ijule;  request  for 
comments. 


Federal  Register /Vol.  65,  No.  14 /Friday.  January  21,  2000/Rules  and  Regulations 


summary:  ThJ!  document  publishes  in 
the  Federal  R«  gister  an  amendment 
adopting  airwi  )rthiness  directive  (AD) 
2000-01-51  tt  at  was  sent  previously  by 
individual  notices  to  all  known  U.S. 
owners  and  op  erators  of  Model  CL-604 
variant  of  Bon  hardier  Model  Canadair 
CL-600-2B16  series  airplanes  modified 
in  accordance  with  Supplemental  Type 
Certificate  SA  1060NM-D.  SA8072NM- 
D.  or  SASOSer  IM-D.  This  AD  requires 
that  the  fuel  s<  rvice  panel  maintenance 
light  be  disGoi  nected.  This  action  is 
prompted  by  £  report  indicating  that  an 
electrical  spar  i  was  noted  when  the  fuel 
cap  chain  con  acted  the  maintenance 
light  housing  )f  the  fuel  service  panel. 
The  actions  sf  ecified  by  this  AD  are 
intended  to  pi  event  electrical  sparks 
from  a  ground  ed  object  from  coming 
into  contact  w  ith  the  maintenance  light 
housing  of  th(  fuel  service  panel,  which 
could  result  ii  i  a  fuel  fire  due  to  the 
close  proximi  y  of  the  fuel  service  panel 
to  the  fuel  poi  t. 

EFFECTIVE  OAT  E:  January  26,  2000.  to  all 
persons  excep  t  those  persons  to  whom 
it  was  made  ii  omediately  effective  by 
emergency  All  2000-01-51.  issued 
January  7,  20(  0,  which  contained  the 
requirements  of  this  amendment. 

Comments  or  inclusion  in  the  Rules 
Docket  must  1 «  received  on  or  before 
March  21.  20(10. 

ADDRESSES:  S  abmit  conmienls  in 
triplicate  to  tlie  Federal  Aviation 
Administratit  n  (FAA),  Transport 
Airplane  Dire  ::torate,  ANM-114. 
Attention:  RiJes  Docket  No.  2000-NM- 
05-AD,  1601  Lind  Avenue.  SW., 
Renton,  Was!  ington  98055-4056. 

Informatioi  i  pertaining  to  this  docket 
may  be  exam  ned  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.  Renton,  Washington;  or  at 
the  FAA,  Tra  isport  Airplane 
Directorate,  L  os  Angeles  Aircraft 
Certification  Dffice,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  NFORMATION  CONTACT: 
Abby  Malmin,  Aerospace  Engineer, 
Systems  andjEquipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate.  Uos  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;[telephone  (562)  627-5351; 
fax  (562)  627f-5210. 
SUPPLEMENT AiRY  INFORMATION:  On 
January  7.  2(100.  the  FAA  issued 
emergency  AD  2000-01-51.  which  is 
applicable  tc  the  Model  CL-604  variant 
of  Bombardiifr  Model  Canadair  CL-600- 
2B16  series  jirplanes  modified  in 
accordance  \  nth  Supplemental  Type 


Certificate  SA8060NM-D,  SA8072NM- 
D,  or  SA8086NM-D. 

That  action  was  prompted  by  a  report 
indicating  that  an  electrical  spark  was 
noted  when  the  fuel  cap'chain  contacted 
the  maintenance  light  housing  of  the 
fuel  service  panel  on  a  CL-604  variant 
of  a  Bombardier  Model  Canadair  CL- 
600-2B16  series  airplane.  Investigation 
revealed  that  the  power  and  ground 
wires  to  the  fuel  service  panel  light 
assembly  were  reversed.  Electrical 
sparks  from  a  grounded  object  may 
come  into  contact  with  the  maintenance 
light  housing  of  the  fuel  service  panel, 
and  could  result  in  a  fuel  fire  due  to  the 
close  proximity  of  the  fuel  service  panel 
to  the  fuel  port. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  emergency  AD  2000-01-51 
to  prevent  electrical  sparks  from  a 
grounded  object  from  coming  into 
contact  with  the  maintenance  light 
housing  of  the  fuel  service  panel,  which 
could  result  in  a  fuel  fire  due  to  the 
close  proximity  of  the  fuel  service  panel 
to  the  fuel  port.  The  AD  requires  that 
the  fuel  service  panel  maintenance  light 
be  disconnected. 

Operators  should  note  that  this 
airworthiness  directive  applies  only  to 
the  CL-604  variant  of  Bombardier 
Model  Canadair  CL-600-2B16  series 
airplanes. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  January  7,  2000,  to  all 
known  U.S.  owners  and  operators  of  the 
CL-604  variant  of  Bombardier  Model 
Canadair  CL-600-2B16  series  airplanes 
modified  in  accordance  with 
Supplemental  Type  Certificate 
SA8060NM-D,  SA8072NM-D,  or 
SA8086NM-D.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nde  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
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Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-01-51  BOMBARDIER:  Amendment  39- 
11519.  Docket  2000-NM-05-AD. 
Applicability:  CL-604  variant  of  Canadair 
Model  CL-600-2B16  series  airplanes 
modified  in  accordance  with  Supplemental 
Type  Certificate  SA8060NM-D,  SA8072NM- 
D,  or  SA8086NM-D;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
■identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  otherwise  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fuel  fire  due  to  electrical 
sparks  contacting  the  maintenance  light 
housing  of  the  fuel  service  panel,  accomplish 
the  following: 

(a)  Within  48  hours  after  the  effective  date 
of  this  AD,  perform  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2),  (a)(3),  (a)(4),  (a)(5). 
{a)(6),  and  (a)(7)  of  this  AD. 

(1)  Open  and  lock-out  the  circuit  breaker 
CB5-B8  located  in  the  aft  equipment  bay  at 
STA.645L  on  the  JB5  panel. 

(2)  Open  the  refuel/defuel  door  located  on 
the  right  side  of  the  fuselage  at  the  wing  root. 
Remove  the  maintenance  light  receptacle  by 


removing  the  four  screws  holding  the 
receptacle  to  the  fairing. 

(3)  Pull  the  light  receptacle  away  from  the 
fairing  revealing  the  two  wire  leads  attached 
to  the  receptacle. 

(4)  Disconnect  the  wires  by  removing  the 
two  screws  that  attach  the  wire  leads  to  the 
light  receptacle. 

(5)  Cap  and  stow  the  wires  to  prevent 
contact  with  metal  objects  within  the  fairing. 

(6)  Re-install  the  light  receptacle  in  the 
fairing. 

(7)  Close  circuit  breaker  CB5-B8. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  throiigh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
January  26,  2000,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2000-01-51, 
issued  on  January  7,  2000,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  January 
13,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-1367  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2000-ASW-02] 

Establishment  of  Class  E  Airspace; 
Stigler,  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Stigler,  OK.  The 
development  of  two  global  positioning 
system  (GPS)  standard  instrument 
approach  procedures  (SLAP's),  to  Stigler 
Municipal  Airport,  Stigler,  OK,  has 


made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  siuface  for 
instrument  flight  rules  (IFR)  operations 
to  Stigler  Mimicipal  Airport,  Stigler, 
OK. 

DATES:  Effective  0901  UTC,  April  20, 
2000. 

Comments  must  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  2000-ASW-02,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Ofiice 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Forth 
Worth.  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Stigler. 
OK.  The  development  of  two  GPS 
SLAP'S,  to  Stigler  Municipal  Airport. 
Stigler,  OK,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  IFR  operations  to 
Stigler  Municipal  Airport,  Stigler,  OK. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  conunent  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
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an  adverse  or 
received  withii 
the  regulation 
the  date  specifi  ed 
of  the  commen 
publish  a  docu  nent 
Register  indica  ting 
negative  commpnts 
confirming  the  _ 
comment  perio  d 
comment,  or  wj-itten 
submit  such  a 
withdrawing  tl  e 
published  in  tl  e 
a  notice  of  pro;  )o 
published  witl 


should  identif ' 
number  and  b( 


ADDRESSES.  Al 

received  on  or 


n  Bgative  comment  is 

the  comment  period, 
1  nil  become  effective  on 
above.  After  the  close 
period,  the  FAA  will 
in  the  Federal 
that  no  adverse  or 
were  received  and 
date  on  which  the 
,  an  adverse  or  negative 
notice  of  intent  to 
( ;omment,  a  dociunent 
direct  final  rule  will  be 
Federal  Register,  and 
ised  rulemaking  may  be 
a  new  comment  period. 


Comments  Inv  ted 

Although  th  s  action  is  in  the  form  of 
a  final  rule  an<  was  not  preceded  by  a 
notice  of  prop(  sed  rulemaking, 
comments  are  nvited  on  this  rule. 
Interested  pers  ans  are  invited  to 
comment  on  tl  is  rule  by  submitting 
such  written  d  ita,  views,  or  arguments 
as  they  may  de  sire.  Communications 
the  Rules  Docket 
submitted  in  triplicate  to 


the  address  su  )plied  under  the  caption 


communications 
before  the  closing  date 
for  comments  vill  be  considered,  and 
this  rule  may  1  te  amended  or  withdrawn 
in  light  of  the  :omments  received. 
Factual  inforn  ation  that  supports  the 
commenter's  i  leas  and  suggestions  is 
extremely  helj  iful  in  evaluating  the 
effectiveness  (  f  this  action  and 
determining  w  hether  additional 
rulemaking  ac  tion  is  needed. 

Comments  <  re  specifically  invited  on 
the  overall  rej  ulatory,  economic, 
environmenta  .  and  energy  aspects  of 
the  rule  that  n  ight  suggest  a  need  to 
modify  the  ru  e.  All  comments 
submitted  wil  be  available,  both  before 
and  after  the  c  losing  date  for  comments, 
in  the  Rules  E  ocket  for  examination  by 
interested  per  ions.  A  report  that 
summarizes  e  ich  FAA-public  contact 
concerned  wi  ht  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenter  5  wishing  the  FAA  to 
acknowledge  -eceipt  of  their  comments 
submitted  in  i  espouse  to  this  rule  must 
submit  a  self-  iddresseed,  stamped 
postcard  on  w  hich  the  following 
statement  is  n  lade:  "Comments  to 
Docket  No.  2(  OO-ASW-02."  The 
postcard  will  be  date  stamped  and 
returned  to  tl  e  commenter. 

Agency  Findi  tigs 

The  regulalions 
not  have  sub;  tantial 
States,  on  the 
national  gove  rnment 
on  the  distri 
responsibili 


adopted  herein  will 
direct  effects  on  the 
relationship  between  the 
and  the  States,  or 
ion  of  power  and 
among  the  various 


tut 


tlBS 


levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854:  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  1999,  and 
effective  September  16,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ASW  OK  E5  Stigler,  OK  [New] 

Stinger  Municipal  Airport.  OK 

(Lat.  35°17'23"N..  Long.  95°05'49nV.) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Stigler  Municipal  Airport. 

***** 

Issued  in  Fort  Worth,  TX,  on  January  13, 
2000. 

Robert  N.  Stevens, 
Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  00-1482  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2000-ASW-01] 

Revision  of  Class  E  Airspace; 
Corsicana,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Corsicana,  TX.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SLAP),  at  C.  David 
Campbell  Field-Corsicana  Municipal 
Airport,  Corsicana,  TX,  has  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrvunent  Flight 
Rules  (IFR)  operations  to  C.  David 
Campbell  Field-Corsicana  Municipal 
Airport,  Corsicana,  TX. 
DATES:  Effective  0901  UTC,  April  20, 
2000. 

Comments  must  be  received  on  or 
before  March  6,  2000. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  2000-ASW-Ol,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region, 
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Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Corsicana,  TX. 
The  development  of  a  NDB  SIAP,  at  C. 
David  Campbell  Field-Corsicana 
Municipal  Airport,  Corsicana,  TX,  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  C.  David  Campbell  Field-Corsicana 
Municipal  Airport,  Corsicana,  TX. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  §71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  conunents  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  became  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 


received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2000-ASW-Ol."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  will  not 
have  federalism  implications  under 
Executive  Order  13132. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  ciurent.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory'  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  1999,  and 
effective  September  16, 1999,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5    Corsicana,  TX  (Revisedl 

Corsicana.  C.  David  Campbell  Field- 
Corsicana  Municipal  Airport,  TX 
(Lat.  32°01'39"N.,  long.  96°23'53"W.) 
Powell  NDB 

(Lat.  32°03'51"N.,  long.  96=25'41"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  C.  David  Campbell  Field-Corsicana 
Municipal  Airport  and  within  2.5  miles  each 
side  of  the  154°  bearing  of  the  Powell  NDB 
extending  from  the  6.5-mile  radius  to  7.5 
miles  southeast  of  the  airport  and  within  2.6 
miles  each  side  of  the  325°  bearing  from  the 
Powell  NDB  extending  from  the  6.5-mile 
radius  to  9.8  miles  northwest  of  the  airport. 


Issued  in  Fort  Worth,  TX,  on  Jaiiuary'  13, 
2000. 

Robert  N.  Stevens, 
Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
IFR  Doc.  00-1483  Filed  1-20-00;  8:45  am] 
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DEPARTMENTlOF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drud  Administration 
21  CFR  Part  177 

[Docket  No.  98f40569] 
indirect  Food 


agency:  Food 
HHS. 

action:  Final  r4le 


i  kdditives:  Polymers 

c  nd  Drug  Administration, 


r(i: 


SUMMARY:  The 
Administration 
food  additive 
the  safe  use  of 
copolymers  as 
articles  in  contact 
action  respond;  i 
Ticona. 


DATES:  This  re; 
January  21 
objections  and 
February  22, 


addresses: 

to  the  Dockets 
(HFA-305), 
Administration 
lOei.Rockvilk 


Fond 


FOR  FURTHER 
Julius  Smith,  Center 
Applied  Nutrit 
Drug  Administration 
Washington, 


bod  and  Drug 
(FDA)  is  amending  the 
gulations  to  provide  for 
( ithylene-norbomene 
irticles  or  components  of 

with  dry  food.  This 
to  a  petition  filed  by 


ig  ulation  is  effective 
20t  0.  Submit  written 

■equests  for  a  hearing  by 


2(00. 


Submit  written  objections 
Management  Branch 
and  Drug 
5630  Fishers  Lane,  rm. 
MD  20852. 


INf  ORMATION  CONTACT: 

for  Food  Safety  and 
on  (HFS-215),  Food  and 
200  C  St.  SW., 
20204,  202-418-3091. 


supplementary  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  23,  1998  (f  3  FR  39583),  FDA 
announced  tha  a  food  additive  petition 
(FAP  8B4597)  1  lad  been  filed  by  Ticona, 
c/o  Keller  and  ieckman,  1001  G  St. 
NW.,  suite  500  West,  Washington,  DC 
20001.  The  pet  tion  proposed  to  amend 
the  food  additi'  re  regulations  in 
§  177.1520  Ole,  in  polymers  (21  CFR 
177.1520)  to  provide  for  the  safe  use  of 
ethylene-norbo  -aene  copolymers  as 
articles  or  com  )onents  of  articles  in 
contact  with  di  y  foods. 

In  its  evaluat  on  of  the  safety  of  this 
additive,  FDA  las  reviewed  the  safety  of 
the  additive  its  ilf  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulti  ng  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 

has  been  found  to 
contain  residue  1  amounts  of  benzene,  a 
carcinogenic  ir  ipurity  resulting  fi'om  the 
manufacture  ol  the  additive.  Residual 
amounts  of  reai  :tants  and  manufacturing 
aids,  such  as  b<  nzene,  are  commonly 
found  as  contai  ainants  in  chemical 
products,  inclu  ding  food  additives. 


I.  Determination  of  Safety 

Under  the  general  safety  standard  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)),  a 
food  additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use." 

The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C.  348 
{c)(3)(A))  provides  that  no  food  additive 
shall  be  deemed  safe  if  it  is  found  to 
induce  cancer  when  ingested  by  man  or 
animal.  Importantly,  however,  the 
Delaney  clause  applies  to  the  additive 
itself  and  not  to  impurities  in  the 
additive.  That  is,  where  an  additive 
itself  has  not  been  shown  to  cause 
cancer,  but  contains  a  carcinogenic 
impiu-ity,  the  additive  is  properly 
evaluated  xmder  the  general  safety 
standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive  (Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984)). 

II.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  ethylene-norbomene 
copolymers,  will  result  in  exposure  to 
no  greater  than  2.5  parts  per  billion  of 
the  additive  in  the  daily  diet  (3 
kilograms  (kg))  or  an  estimated  daily 
intake  of  7.5  micrograms  per  person  per 
day  (Refs.  1  and  2). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  3),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietary  exposure 
resulting  from  the  petitioned  use  of  this 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  imder  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-boimd  limit  of 
lifetime  human  risk  presented  by 
benzene,  the  carcinogenic  chemical  that 
may  be  present  as  an  impurity  in  the 
additive.  The  risk  evaluation  of  benzene 
has  two  aspects:  (1)  Assessment  of 
exposure  to  the  impurity  from  the 
petitioned  use  of  the  additive,  and  (2) 


extrapolation  of  the  risk  observed  in  the 
animal  bioassay  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Benzene 

FDA  has  estimated  the  exposure  to 
benzene  from  the  petitioned  use  of  the 
additive  to  be  no  more  than  15  parts  per 
trillion  in  the  daily  diet  (3  kg)  or  50 
nanograms/person/day  (ng/p/d)  (Ref.  1). 
The  agency  used  data  from  a 
CcUt:inogenesis  bioassay  of  benzene 
using  B6C3F1  hybrid  mice  (Ref.  4), 
sponsored  by  the  National  Toxicology 
Program,  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  additive.  The 
authors  reported  that  there  were 
significantly  increased  incidences  of 
mice  with  neoplasms  at  several  organ 
sites  associated  with  the  administration 
of  benzene  by  the  oral  route. 

Based  on  the  agency's  estimate  that 
exposure  to  benzene  will  not  exceed  50 
ng/p/d,  FDA  estimates  that  the  upper- 
bound  limit  of  lifetime  human  risk  from 
the  petitioned  use  of  the  subject 
additive  is  3.6  x  lO"**,  or  3.6  in  100 
million  (Refs.  1  and  5).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  benzene  is  likely 
to  be  substantially  less  than  the 
estimated  exposiue,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
benzene  would  result  from  the 
petitioned  use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  also  has  considered  ' 
whether  specifications  are  necessary  to 
control  the  amount  of  benzene  present 
as  an  impurity  in  the  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which 
benzene  may  be  expected  to  remain  as 
an  impurity  following  production  of  the 
additive,  the  agency  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  low  levels; 
and  (2)  the  upper-bound  limit  of 
lifetime  risk  from  exposiue  to  benzene 
from  the  petitioned  use  is  very  low,  3.6 
in  100  million. 

m.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  will 
achieve  its  intended  technical  effect. 
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and  therefore,  (3)  the  regulations  in 
§  177.1520  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  enviroimiental  effects  of  this  action. 
FDA  has  concluded  that  the  action  will 
not  have  a  significant  impact  on  the 
human  environment,  and  that  an 
enviroimiental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  22,  2000,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 


regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  dotket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  office  above  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Division  of 
Product  Manufacture  and  Use,  Chemistry 
Review  Team  (HFS-246),  to  the  Division  of 
Petition  Control  (HFS-215).  entitled  "FAP 
8B4597  (MATS#  974,  M2.0  &  2.1):  Ticona 
Submission,  Through  Their  Agent  Keller  and 
Heckman,  Dated  5-8-98.  Ethylene- 
Norbomene  Copoljmiers  for  Use  in  Contact 
With  Dry  Food,"  February  16, 1999. 

2.  Memorandum  from  the  Division  of 
Product  Manufacture  and  Use,  Chemistry 
Review  Team  (HFS-246),  to  the  Division  of 
Petition  Control  (HFS-215),  entitled  "FAP 
8B4597  (MATS#  974,  M2.2):  Ticona 
Submission,  Through  Their  Agent  Keller  and 
Heckman,  Dated  5-8-98.  Ethylene- 
Norbomene  Copolymers  for  Use  in  Contact 
With  Dry  Food,"  )une  15, 1999. 


3.  Kokoski,  C.  ].,  "Regulatory  Food 
Additive  Toxicology,"  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Homburger,  J.  K.  Marquis,  published  bv  S. 
Karger,  New  York.  NY,  pp.  24-33,  1985. 

4.  "Toxicology  And  Carcinogenesis  Studies 
of  Benzene  (CAS  No.  71-43-2)  in  F344/N 
Rats  And  B6C3F1  Mice  (Gavage  Studies)," 
National  Toxicology  Program  Technical 
Report  Series,  No.  289.  April  1986. 

5.  Memorandum  from  the  Division  of 
Petition  ConU-ol  (HFS-215),  to  Executive 
Secretary.  Quantitative  Risk  Assessment 
Committee  (QRAC)  (HFS-308).  entitled 
"Estimation  of  the  Upper-Bound  Lifetime 
Risk  From  Benzene,  an  Impurity  in  Ethylene- 
Norbomene  Copolymers,  the  Subject  of  Food 
Additive  Petition  8B4597  (Ticona  Co.)," 
March  23.  1999. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348.  379(e). 

2.  Section  177.1520  is  amended  by 
adding  paragraph  (a)(3)(vii),  and  by 
amending  paragraph  (c)  in  the  table  by 
adding  item  3.9  to  read  as  follows: 

§  1 77.1 520    Olefin  polymers. 

(a)  *  *   * 

(3)*   *   * 

(vii)  Ethylene  and  2-norbomene  (CAS 
Reg.  No.  26007-43-2)  copolymers  that 
shall  contain  not  less  than  30  and  not 
more  than  70  mole  percent  of  polymer 
units  derived  from  2-norbomene. 


(c) 


Olefin  Polymers 


Density 


Melting  Point  (MP)  or  soft- 
ening point  (SP)  (Degrees 
Centigrade) 


Maximum  extractable  frac- 
tion (expressed  as  percent 
by  weight  of  the  polymer) 
In  W-hexane  at  specified 
temperatures. 


Maximum  soluble  fraction 
(expressed  as  percent  by 
weight  of  polymer)  in  xy- 
lene at  specified  tempera- 
tures 


3.9  Olefin  copolymers  de- 
scribed in  paragraph 
(a)(3)(vii)  of  this  section 
may  only  be  used  in  con- 
tact with  dry  foods.  Type 
VIII,  as  Identified  In 
§  176.170(c)  of  this  chap- 
ter, Table  1 . 


Not  less  than  1 .0 
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Raquiraments  tor  Notification, 
Evaluation  and  Reduction  of  Lead- 
Based  Paint  Hazards  in  Housing 
Recalving  Fedf  ral  Assistance  and 
Federally  Own4d  Residentiai  Property 
Being  Sold;  Correction 

AGENCY:  Office 

of  Lead 

ACTION:  Correction 


of  the  Secretary — Office 
Hazard  Control,  HUD. 


SUMMARY:  This  document  makes  several 
corrections  to  HlJD's  September  15, 


1999  final  rule 
1012  and  1013 


implementing  sections 
jf  the  Residential  Lead- 
Based  Paint  Ha  tard  Reduction  Act  of 
1992.  Among  oiier  corrections,  this 
document  com  cts  the  numbering  of  the 
sections  contaii  ling  the  regulatory 
requirements  gi  )veming  lead-based 
paint  disclosurj;  corrects  the  September 
15,  1999  final  r  ile  to  reflect  the  effective 
date  of  a  relate*  rule  issued  by  the 
Environmental  Protection  Agency;  and 
corrects  severa  typographical  errors 
contained  in  th  s  final  rule. 
DATES:  Effectm '  date:  September  15, 
2000. 

FOR  FURTHER  IN  FORMATION  CONTACT: 
Steve  Weitz,  S{  ecial  Assistant,  Office  of 
Lead  Hazard  Cdntrol,  Department  of 
Housing  and  U  ban  Development,  451 
Seventh  Street,  SW,  Room  P-3206, 
Washington,  Dl :  20410;  telephone:  (202) 
755-1785,  ext.  104  (this  is  not  a  toll-free 
number);  E-mail:  lead — regulations 
hud.gov.  For  le  jal  questions,  contact 
John  B.  Shumw  ay.  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Develop  nent.  Room  9262. 
Persons  with  h  saring  or  speech 
impediments  n  ay  access  the  above 
telephone  num  Der  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  l-80[>-«77-8339. 


SUPPLEMENTARY 

September  15, 
final  rule  (64  Ffe 
sections  1012  and 
Residential  Le^d 
Reduction  Act 
et  seq.).  The  purpose 


information:  On 

999,  HUD  published  a 
50140)  that  implements 

1013  of  the 
-Based  Paint  Hazard 
3f  1992  (42  U.S.C.  4851 
of  the  rule  is  to 


ensure  that  Federally-ovraed  or  assisted 
housing  does  not  pose  lead-based  paint 
hazards  to  young  children.  The  majority 
of  the  provisions  contained  in  the  final 
rule  will  become  effective  on  September 
15,  2000  (one  year  following  the  date  of 
publication).  This  document  makes 
several  corrections  to  the  September  15, 
1999  final  rule.  The  corrections  made  by 
this  document  are  as  follows: 

A.  Correction  of  Section  Numbers  for 
Lead-Based  Paint  Disclosure 
Requirements  (24  CFR  part  25,  subpart 
A) 

The  September  15,  1999  final  rule 
redesignated  subpart  H  of  24  CFR  part 
35  as  subpart  A.  The  purpose  of  this 
action  was  simply  to  relocate  the 
regulatory  requirements  governing  lead- 
based  paint  disclosure  (which  had  been 
promulgated  by  final  rule  published  on 
March  6, 1996  (61  FR  9082))  from 
subpart  H  to  subpart  A  without  any 
change  in  text.  This  was  done  to  allow 
the  new  regulatory  requirements 
established  by  the  September  15,  1999 
final  rule  to  be  described  uninterrupted 
through  the  remainder  of  part  35. 
However,  the  September  15,  1999  final 
rule  also  incorrectly  revised  the  section 
numbers  of  the  relocated  disclosure 
provisions.  These  redesignadons  may 
cause  confusion  because  existing 
section  references  in  the  lead-based 
paint  literature  may  not  reflect  the 
revised  section  numbers.  This  document 
corrects  the  section  numbers  of  the 
disclosure  requirements  contained  in 
part  35,  subpart  A.  The  numbering  of 
these  sections  is  now  identical  to  that 
originally  published  in  the  March  6, 
1996  final  rule. 

B.  Conformance  With  EPA  Regulations 

The  September  15,  1999  final  rule 
relies  on  a  nationwide  framework  of 
personnel  who  are  or  will  be  trained 
and  certified  in  accordance  with 
regulations  issued  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  EPA  program  is  designed  to 
ensure  the  safe  and  effective 
performance  of  lead-based  paint 
inspections,  risk  assessments,  and 
abatements.  When  the  September  15, 
1999  rule  was  published,  the  effective 
date  of  the  relevant  EPA  regulations  at 
40  CFR  part  745  was  August  30,  1999. 
Therefore,  the  September  15,  1999  final 
rule  (at  §  35.165)  specifies  that  this  is 
the  date  after  which  all  lead-based  paint 
inspections,  risk  assessments  and 
abatements  must  be  performed  by 
persons  certified  in  accordance  with  24 
CFR  part  745. 

On  August  6,  1999  (64  FR  42851),  the 
EPA  published  an  amendment  that 
extends  the  effective  dates  for 


certification  of  individuals  and  firms 
and  use  of  work  practices  standards 
from  August  30,  1999  to  March  1,  2000. 
Therefore,  HUD  must  correct  the 
September  15, 1999  final  rule  to 
conform  to  the  new  EPA  effective  date. 
To  avoid  possible  further  confusion,  this 
document  provides  a  citation  to  the  EPA 
regulation  instead  of  a  specific  date. 
This  reduces  the  likelihood  that  HUD 
will  have  to  again  correct  the  September 
15,  1999  final  rule  if  EPA  should  have 
to  again  change  the  effective  date. 

C.  Applicability  of  Sul^art  K 

This  document  corrects  the  §  35.1000, 
which  describes  the  purpose  and 
applicability  section  of  subpart  K.  This 
section  erroneously  provides  that  the 
subpart  K  requirements  apply  to 
"residential  rehabilitation  activities." 
These  activities  are  covered  under 
subpart  J  (entitled  "Rehabilitation"),  not 
subpart  K.  Subpart  K  establishes  the 
lead-based  paint  requirements 
acquisition,  leasing,  support  services,  or 
operation  of  residential  property. 

D.  NAHASDA  Assisted  Activities 

The  September  15,  1999  final  rule 
revised  24  CFR  1000.40,  which 
describes  the  lead-based  paint 
requirements  for  housing  activities 
assisted  under  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  (NAHASDA).  In 
referring  to  the  subparts  of  24  CFR  part 
35  that  are  applicable  to  NAHASDA 
assisted  activities,  the  September  15, 
1999  revision  erroneously  referred  to 
subparts  E  and  G,  which  do  not  apply 
to  NAHASDA  activities.  The  September 
15,  1999  revision  did  not  refer  to 
subpart  J,  which  pertains  to 
rehabilitation  activities,  including 
NAHASDA  rehabilitation  assistance. 
This  document  corrects  §  1000.40  by 
removing  the  references  to  subparts  E 
and  G  of  part  35,  and  adding  a  reference 
to  24  CFR  part  35,  subpart  J. 

E.  Corrections  of  Typographical  Errors 

This  document  also  corrects  the 
following  typographical  errors 
contained  in  the  September  15, 1999 
fined  rule. 

1.  Correction  to  §  35.930(b)(3).  This 
document  corrects  a  typographical  error 
contained  in  §35. 930(b)(3)  of  the 
September  15,  1999  final  rule.  At  the 
end  of  the  second  sentence  of  this 
section,  an  incorrect  reference  is  made 
to  §  35.1350(b).  This  document  corrects 
the  reference  to  read  "§  35.1350(d)." 

2.  Correction  to  §35.1200(b)(2)(i). 
This  document  corrects  a  typographical 
error  contained  in  §  35.1200(b)(2)(i)  of 
the  September  15, 1999  final  rule. 
Specifically,  an  incorrect  reference  to 


Federal  Register/Vol.  65,  No.  14 /Friday,  January  21,  2000/Rules  and  Regulations  3387 


"September  15,  200"  is  corrected  to  read 
"September  15,  2000." 

3.  Correction  to  §35.1200(b)(4)(i). 
This  document  corrects  a  typographical 
error  contained  in  §  35.1200(b)(4)(i)  of 
the  September  15, 1999  final  rule.  This 
section  provides  an  incorrect  effective 
date  for  tenant-based  rental  assistance 
competitively  awarded  under  the 
Housing  Opportunities  for  Persons  With 
AIDS  (HOPWA)  program.  This 
document  corrects  the  effective  date 
fi-om  "October  1,  1999"  to  "September 
15,  2000."  This  correction  conforms  the 
effective  date  provided  in 
-§  35.1200(b)(4)  to  the  effective  dates 
provided  elsewhere  in  the  September 
15, 1999  final  rule,  including  those  for 
competitively  awarded  HOPWA  grants 
in  24  CFR  part  35,  subparts  J  and  K. 

F.  Revision  Superseded  by  Other  HUD 
Rulemaking 

The  September  15, 1999  final  rule 
revises  HUD's  public  housing 
modernization  regulations  at 
§968.210(e)(2)(ii)  (see  64  FR  50229, 
amendatory  instruction  number  80). 
However,  by  final  rule  published  on 
June  23,  1999  (64  FR  33636),  HUD 
removed  §968. 210(e).  This  document 
corrects  the  September  15, 1999  final 
rule  by  removing  the  reference  to 
§  968.210(e). 

Accordingly,  in  the  final  rule 
captioned  "Requirements  for 
Notification,  Evaluation  and  Reduction 
of  Lead-Based  Paint  Hazards  in 
Federally  Owned  Residential  Property 
and  Housing  Receiving  Federal 
Assistance,"  FR  Document  99-23016, 
beginning  at  64  FR  50140,  in  the  issue 
of  Wednesday,  September  15, 1999,  the 
following  corrections  £u«  made: 

PART  35— {CORRECTED] 

1.  On  page  50201,  in  the  first  column, 
regulatory  amendment  2  is  corrected  to 
read  as  follows: 

2.  Remove  Subpart  A  and  redesignate 
subpart  H,  consisting  of  §  35.80  through 
35.98,  as  subpart  A.  The  table  of  contents  to 
redesignated  subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — Disclosure  of  Known  Lead- 


35.96    Enforcement. 
35.98    Impact  on  State  and  local 
requirements. 

2.  On  page  50208,  in  the  first  and 
second  columns,  correct  §  35.165  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(2).  (b)(2),  (b)(3),  (d)(1) 
introductory  text,  and  (d)(2)  to  read  as 
follows: 

§  35.1 65    Prior  evaluation  or  hazard 
reduction. 

***** 

(a)  Lead-based  paint  inspection.  (1)  A 
lead-based  paint  inspection  conducted 
before  the  date  specified  in  40  CFR 
745.239(b)  meets  the  requirements  of 
this  part  if: 
***** 

(2)  A  lead-based  paint  inspection 
conducted  on  or  after  the  effective  date 
specified  in  40  CFR  745.239(b)  must 
have  been  conducted  by  a  certified  lead- 
based  paint  inspector. 

(b)  *  *  * 

(2)  A  risk  assessment  conducted 
before  the  effective  date  of  40  CFR 
745.239(b)  meets  the  requirements  of 
this  part  if  at  the  time  of  the  risk 
assessment  the  risk  assessor  was 
approved  by  a  State  or  Indian  tribe  to 
perform  risk  assessments.  It  is  not 
necessary  that  the  State  or  tribal 
approval  program  had  EPA 
authorization  at  the  time  of  the  risk 
assessment. 

(3)  A  risk  assessment  conducted  on  or 
after  the  date  specified  in  40  CFR 
745.239(b)  must  have  been  conducted 
by  a  certified  risk  assessor. 
***** 

(d)  Abatement.  (1)  An  abatement 
conducted  before  the  date  specified  in 
40  CFR  745.239(b)  meets  the 
requirements  of  this  part  if: 

***** 

(2)  An  abatement  conducted  on  or 
after  the  date  specified  in  40  CFR 
745.239(b)  must  have  been  conducted 
under  the  supervision  of  a  certified 
lead-based  paint  abatement  supervisor. 

3.  On  page  50214,  in  the  first  column, 
correct  §  35.930(b)(3)  to  read  as  follows: 

§  35.930    Evaluation  and  hazard  reduction 
requirements. 


Based  Paint  Hazards  Upon  Sale  or  Lease  of  Re^denti&l  Pro'|>erty 


Sec. 

35.80 

35.82 

35.84 

35.86 

35.88 


Purpose. 

Scope  and  applicability. 
Effective  dates. 
Definitions. 

Disclosure  requirements  for  sellers 
and  lessors. 
35.90    Opportunity  to  conduct  an 

evaluation. 
35.92    Certification  and  acknowledgment  of 

disclosure. 
35.94    Agent  responsibilities. 


(b) 

(3)  After  completion  of  any 
rehabilitation  distvubing  painted 
surfaces,  perform  a  clearance 
examination  of  the  worksite(s)  in 
accordance  with  §  35.1340.  Clearance  is 
not  required  if  rehabilitation  did  not 
disttu"b  painted  surfaces  of  a  total  area 
more  than  that  set  forth  in  §  35.1350(d). 

4.  On  page  50214,  in  the  third 
column,  correct  the  first  sentence  of 
§  35.1000(c)(2)  to  read  as  follows: 


§  35.1 000    Purpose  and  applicability. 


(c)  *  *  * 

(2)  For  purposes  of  the  CDBG 
Entitlement  program  and  the  Indian 
Housing  Block  Grant  program,  the 
requirements  of  this  subpart  shall  apply 
to  activities  (except  those  otherwise 
exempted)  for  which  funds  are  first 
obligated  on  or  after  September  15, 
2000.  *  *  * 


5.  On  page  50217,  in  the  first  column, 
correct  §  35.1200(b)(2){i)  and 
§  35.1200(b)(4)(i)  to  read  as  follows: 

§  35.1 200    Purpose  and  applicability. 


(b)*** 

(2)  *  *  * 

(i)  The  requirements  of  this  subpart 
are  applicable  where  an  initial  or 
periodic  inspection  occurs  on  or  after 
September  15,  2000;  and 
***** 

(4)  *  *  * 

(i)  The  requirements  of  this  subpart    \ 
shall  apply  to  grants  awarded  pursuant  ' 
to  Notices  of  Fimding  Availability 
published  on  or  after  September  15, 
2000;  and 


PART  968— [CORRECTED] 

§968.210    [Corrected] 

6.  On  page  50229,  in  the  second 
column,  remove  regulatory  amendment 
80. 

PART  1000— [CORRECTED] 

7.  On  page  50230,  in  the  second 
colimin,  correct  the  second  sentence  of 
§  1000.40  to  read  as  follows: 

§  1000.40    Do  lead-based  paint  poisoning 
prevention  requiren>ents  apply  to  affordable 
housing  activities  under  NAHASDA? 

*  *  *  The  applicable  requirements  for 
NAHASDA  are  HUD's  regulations  at 
part  35,  subparts  A,  B,  H,  J,  K,  M  and 
R  of  this  title,  which  implement  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  4822-4846)  and  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (42  U.S.C.  4851- 
4856). 

Dated:  January  6,  2000. 
David  E.  Jacobs, 

Director,  Office  of  Lead  Hazard  Control. 
[FR  Doc.  00-1319  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  4210-32-P 


3388 


Federal  Register /Vol.  65,  No.  14 /Friday,  January  21,  2000 /Rules  and  Regulations 


DEPARTMENT10F  VETERANS 
AFFAIRS 

38  CFR  Part  3 

FUN  2900-AJ65 


Die  Benefits  fc  r 
Veterans  Rate<  I 
Time  of  Death 


Survivors  of  Certain 
Totally  Disabled  at 


AGENCY:  Deparl  ment  of  Veterans  Affairs. 
action:  Final  n  lie. 


Department  of 
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or  her  lifetime, 


SUMMARY:  This  document  establishes  an 
interpretive  rul  j  reflecting  the 

Veterans  Affairs  (VA) 

38  U.S.C.  1318(b) 
authorizes  payi  nent  of  dependency  and 
indenmity  com  sensation  (DIG)  only  in 

veteran  had,  during  his 
established  a  right  to 
receive  total  se  ■vice-connected 
disability  comj  ensation  from  VA  for  the 

by  that  statute  or  would 
have  establishe  i  such  a  right  if  not  for 
clear  and  umnistakable  error  by  VA. 
This  document  also  makes  certain  non- 
substantive chc  nges. 
DATES:  Effectivi !  Date:  Janaury  21,  2000. 
FOR  FURTHER  IN  FORMATION  CONTACT:  Don 
England,  Senior  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterafis  Benefits 

810  Vermont  Avenue, 
NW.,  Washingi)n,  DC  20420,  telephone 
(202)273-721C. 

SUPPLEMENTARV  INFORMATION:  This 
dociunent  establishes  an  interpretive 
rule  reflecting  VA's  conclusion  that  38 
U.S.C.  1318(b)  luthorizes  payment  of 
Die  only  in  cas  es  where  the  veteran 
had,  during  his  or  her  lifetime, 
established  a  ri  ^t  to  receive  total 
service-connec  ed  disability 
compensation  rom  VA  for  the  period 
required  by  tha  t  statute  or  would  have 
established  sue  h  a  right  if  not  for  clear 
and  unmistaka  )le  error  by  VA. 

I.  History  of  38  CFR  3.22 
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Vii 


95-479 


Under  chapt 
States  Code, 
Die  to  certain 
died  as  a  result 
disability.  In  1 
Public  Law 
VA  to  pay  DIC 
veteran  whose 
service-connec 
the  time  of  dea  h 
but  for  the  rece  ipt 
retirement  pay 
compensation 
disability  ratec 
10  years  immeil 
or  for  a  period 
extending  fron 
service  until  d 


13  oftitle  38,  United 
is  authorized  to  pay 
Survivors  of  veterans  who 

of  service-connected 
'  178,  Congress  enacted 

which  authorized 
;o  the  survivors  of  a 
jeath  was  not  caused  by 
ed  disability,  but  who,  at 
,  "was  in  receipt  of  (or 
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"or  a  service-connected 
100  percent  disabling  for 
iately  preceding  death, 
jf  at  least  five  years 
date  of  discharge  from 
i  ite  of  death.  That 


provision  was  codified  in  38  U.S.C. 
410(b)(1).  In  1979,  VA  issued  38  CFR 
3.22  to  implement  the  statute  (44  FR 
22716,22718(1979)). 

A  1981  opinion  by  the  VA  General 
Counsel  (Op.  G.C.  2-81)  concluded  that 
38  U.S.C.  410(b)(1)  did  not  permit  a  DIC 
award  to  the  siuvivors  of  a  veteran  who 
was  not  actually  in  receipt  of 
compensation  for  a  total  disability  for  a 
full  ten  years  prior  to  death,  but  who 
would  have  been  in  receipt  of  such 
benefits  if  not  for  error  by  VA  in  a 
decision  rendered  during  the  veteran's 
lifetime. 

In  1982,  Congress  enacted  Public  Law 
97-306,  which  amended  38  U.S.C. 
410(b)(1)  in  response  to  the  General 
Counsel's  1981  decision.  The  amended 
statute,  now  codified  at  38  U.S.C. 
1318(b),  authorizes  payment  of  DIC  in 
cases  where  the  veteran  "was  in  receipt 
of  or  entitled  to  receive  (or  but  for  the 
receipt  of  retired  or  retirement  pay  was 
entitled  to  receive)"  compensation  for  a 
service-connected  disability  rated 
totally  disabling  for  10  years 
immediately  preceding  death  or  a 
period  of  five  years  from  the  date  of 
discharge.  The  legislative  history  stated 
that  the  purpose  of  the  amendment  was 
"to  provide  that  the  requirement  that 
the  veteran  have  been  in  receipt  of 
compensation  for  a  service-connected 
disability  rated  as  total  for  a  period  of 
10  years  prior  to  death  (or  for  5  years 
continuously  from  the  date  of  discharge) 
is  met  if  the  veteran  would  have  been 
in  receipt  of  such  compensation  for 
such  period  but  for  a  clear  and 
unmistakable  error  regarding  the  award 
of  a  total  disability  rating."  (Explanatory 
Statement  of  Compromise  Agreement, 
128  Cong.  Rec.  U7777  (1982),  reprinted 
in  1982  U.S.C.C.A.N.  3012,  3013.) 

In  1983,  VA  revised  38  CFR  3.22  to 
state  that  DIC  would  be  payable  under 
38  U.S.C.  410(b)(1)  (now  38  U.S.C. 
1318(b))  when  the  veteran  "was  in 
receipt  of  or  for  any  reason  (including 
receipt  of  military  retired  or  retirement 
pay  or  correction  of  a  rating  after  the 
veteran's  death  based  on  clear  and 
unmistakable  error)  was  not  in  receipt  of 
but  would  have  been  entitled  to  receive 
compensation  at  the  time  of  death"  for 
service-connected  disability  rated 
totally  disabling  for  10  years  prior  to 
death  or  five  years  continuously  from 
date  of  discharge  to  date  of  death  (48  FR 
41160.41161  (1983)). 

In  Wingo  v.  West.  11  Vet.  App.  307 
(1998),  the  United  States  Court  of 
Appeals  for  Veterans  Claims  (GAVC) 
(formerly  United  States  Court  of 
Veterans  Appeals)  interpreted  38  CFR 
3.22(a)  as  permitting  a  DIG  award  in  a 
case  where  the  veteran  had  never 
established  entitlement  to  VA 


compensation  for  a  service-connected 
total  disability  and  had  never  filed  a 
claim  for  such  benefits  which  could 
have  resulted  in  entitlement  to 
Compensation  for  the  required  period. 
•The  GAVC  concluded  that  the  language 
of  §  3.22(a)  would  permit  a  DIG  award 
where  it  is  determined  that  the  veteran 
"hypothetically"  would  have  been 
entitled  to  a  total  disability  rating  for  the 
required  period  if  he  or  she  had  applied 
for  compensation  during  his  or  her 
lifetime. 

The  CAVG's  interpretation  of  §  3.22(a) 
does  not  accurately  reflect  VA's  intent 
in  issuing  that  regulation.  Section  1318 
of  the  statute  authorizes  DIG  where  the 
veteran  was  "in  receipt  of  or  entitled  to 
receive"  compensation  for  total  service- 
connected  disability  for  a  specified 
period  preceding  death.  The  statute 
does  not  authorize  VA  to  award  DIG 
benefits  in  cases  where  the  veteran 
merely  had  hypothetical,  as  opposed  to 
actual,  entitlement  to  compensation.  VA 
does  not  have  authority  to  provide  by 
regulation  for  payment  of  DIG  in  a 
manner  not  authorized  by  38  U.S.C. 
1318.  Section  3.22(a)  is  an  interpretive 
rule  that  was  intended  to  explain  the 
requirements  of  38  U.S.C.  1318,  and  not 
to  establish  any  substantive  rights 
beyond  those  authorized  by  section 
1318.  However,  VA  acknowledges  that 
the  language  of  §  3.22(a)  has  apparently 
caused  confusion  regcirding  VA's 
interpretation  of  38  U.S.C.  1318. 
Accordingly,  VA  is  revising  §  3.22(a)  to 
ensure  that  it  clearly  expresses  VA's 
interpretation  of  section  1318. 

n.  Scope  of  This  Rule 

This  document  revises  existing 
paragraph  (a)  of  38  CFR  3.22  and 
redesignates  it  as  paragraphs  (a)  through 
(d).  VA  is  also  redesignating  existing 
paragraphs  (b)  through  (e)  as  new 
paragraphs  (e)  through  (h),  respectively. 

Paragraph  (a),  as  revised,  states  that 
even  though  a  veteran  died  of  non- 
service-connected  causes,  VA  will  pay 
benefits  to  the  surviving  spouse  or 
children  in  the  same  manner  as  if  the 
veteran's  death  was  service-connected 
service  connected  if: 

(1)  the  veteran's  own  willful  misconduct 
did  not  cause  his  or  her  death,  and  (2)  at  the 
time  of  death,  the  veteran  was  receiving,  or 
was  entitled  to  receive,  compensation  for  a 
service-connected  service  connected 
disability  that  was  (i)  rated  by  VA  as  totally 
disabling  for  a  continuous  period  of  at  least 
10  years  immediately  preceding  death,  or  (it) 
rated  by  VA  as  totally  disabling  continuously 
since  the  veteran's  release  from  active  duty 
and  for  at  least  5  years  immediately 
preceding  death. 

Peuagraph  (b),  as  revised,  states  that 
the  phrase  "entitled  to  receive"  means 
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that,  at  the  time  of  death  the  veteran  had 
a  service-connected  disability  rated  by 
VA  as  totally  disabling,  but  was  not 
actually  receiving  compensation 
because: 

(1)  VA  was  paying  the  compensation  to  the 
veteran's  dependents;  (2)  VA  was 
withholding  the  compensation  to  offset  an 
indebtedness  of  the  veteran;  (3)  the  veteran 
had  not  received  total  disability 
compensation  solely  because  of  clear  and 
unmistakable  error  in  a  VA  decision;  (4)  the 
veteran  had  not  waived  retired  or  retirement 
pay  in  order  to  receive  compensation;  (5)  VA 
was  withholding  payments  under  the 
provisions  of  10  U.S.C.  §  1174(h)(2);  (6)  VA 
was  withholding  payments  because  the 
veteran's  whereabouts  was  unknown,  but  the 
veteran  was  otherwise  entitled  to  receive 
continued  payments  based  on  a  total  service- 
connected  disability  rating;  or  (7)  VA  was 
withholding  payments  under  38  U.S.C.  5308 
but  determines  that  benefits  were  payable 
under  38  U.S.C.  §  5309. 

The  revision  reflects  VA's  conclusion 
that  38  U.S.C.  1318(b)  authorizes 
payment  of  DIG  only  in  cases  where  the 
veteran  had,  during  his  or  her  lifetime, 
established  a  right  to  receive  total 
service-connected  disability 
compensation  for  the  required  period  or 
would  have  established  such  a  right  if 
not  for  clear  and  unmistakable  error  by 
VA.  The  basis  for  VA's  interpretation  of 
38  U.S.C.  1318(b)  is  set  forth  below. 

m.  Interpretation  of  38  U.S.C.  1318 

Section  1318  authorizes  payment  of 
Die  in  cases  where  the  veteran  was,  at 
the  time  of  death,  "in  receipt  of  or 
entitled  to  receive  (or  but  for  the  receipt 
of  retired  or  retirement  pay  was  entitled 
to  receive)"  compensation  for  service- 
connected  disability  that  "was 
continuously  rated  totally  disabling  for 
a  period  of  10  or  more  years 
immediately  preceding  death"  or  was  so 
rated  for  5  years  continuously  from  date 
of  discharge  to  date  of  death.  The  phrase 
"in  receipt  of  *   *   *  compensation" 
unambiguously  refers  to  cases  where  the 
veteran  was,  at  the  time  of  death, 
actually  receiving  compensation  for 
service-connected  disability  rated 
totally  disabling  for  the  required  period. 
VA  has  concluded  that  the  phrase 
"entitled  to  receive  *    *    * 
compensation"  is  most  reasonably 
interpreted  as  referring  to  cases  where 
the  veteran  had  established  a  legal  right 
to  receive  compensation  for  the  required 
period  imder  the  laws  and  regulations 
governing  such  entitlement,  but  was  not 
actually  receiving  the  compensation. 

Under  38  U.S.C.  5101.  "a  specific 
claim  in  the  form  prescribed  by  the 
Secretary  *   *   *  must  be  filed  in  order 
for  benefits  to  be  paid  or  furnished  to 
any  individual  imder  the  laws 
administered  by  the  Secretary."  No 


person  can  have  a  right  to  receive 
compensation  from  VA  in  the  absence  of 
a  properly  filed  claim.  (See  Jones  v. 
West.  136  F.3d  1296, 1299-1300  (Fed. 
Cir.),  cert,  denied,  119  S.  Ct.  90  (1998)). 
Section  5110(a)  of  title  38,  United  States 
Code,  provides  that  an  award  of 
compensation  may  not  be  made 
effective  earlier  than  the  date  of  the 
claimant's  application,  unless 
specifically  provided  otherwise  by 
statute.  Accordingly,  a  person  carmot 
have  a  right  to  receive  compensation 
from  VA  for  any  period  prior  to  the  date 
of  an  application  for  benefits  except  as 
expressly  authorized  by  specific 
statutory  provision. 

The  legislative  history  of  Public  Law 
97-306  indicates  that  the  purpose  of 
adding  the  phrase  "or  entitled  to 
receive"  to  what  is  now  38  U.S.C.  1318 
was  to  provide  that  DIC  may  be  paid  in 
cases  where  the  veteran  would  have 
been  in  receipt  of  compensation  for  a 
total  service-connected  disability  for  the 
specified  period  prior  to  death  if  not  for 
a  clear  and  unmistakable  error  by  VA. 
A  "clear  and  luunistakable  error"  is  an 
error  in  a  prior  final  VA  decision  which 
materially  affected  the  outcome  of  the 
decision.  Pursuant  to  law  and 
regulation,  a  decision  containing  a  clear 
and  unmistakable  error  may  be  revised 
retroactively,  and  entitlement  to  benefits 
may  be  established  retroactively  as  if  the 
error  had  not  occurred  (38  U.S.C.  5111, 
7109A;  38  CFR  3.105(a)). 

A  retroactive  award  predicated  on  a 
finding  of  clear  and  unmistakable  error 
is,  like  all  awards  of  VA  benefits,  subject 
to  the  requirement  that  the  veteran  have 
filed  a  claim  for  benefits  under  38 
U.S.C.  5101(a).  Further,  the  period  of 
the  veteran's  retroactive  entidement  is 
governed  by  the  effective-date 
provisions  of  38  U.S.C.  5110,  and 
generally  may  not  be  earlier  than  the 
date  of  the  veteran's  claim  which 
resulted  in  the  erroneous  decision.  In 
using  the  phrase  "entitled  to  receive"  to 
refer  to  the  specific  class  of  cases  where 
the  veteran's  entitlement  was 
established  by  correction  of  clear  and 
unmistakable  error.  Congress  plainly 
contemplated  that  determinations 
concerning  the  existence  and  duration 
of  the  veteran's  entitlement  to  benefits 
would  continue  to  be  governed  by  the 
requirements  of  38  U.S.C.  5101(a)  and 
5110. 

The  legislative  history  also  suggests 
that  final  decisions  concerning  a 
veteran's  disability  rating  and  effective 
date  would  be  binding  for  purposes  of 
determinations  under  38  U.S.C.  1318(b) 
unless  there  was  clear  and  immistakable 
error  in  such  decisions.  Sections  7104(b) 
and  7105(c)  of  title  38,  United  States 
Code  provide  that  determinations  of  the 


Board  of  Veterans'  Appeals  and  VA 
regional  offices,  respectively,  are  final 
unless  a  timely  appeal  is  filed.  Such 
final  decisions  may  be  revised  only  on 
the  basis  of  clear  and  unmistakable 
error.  In  providing  that  DIC  benefits  may 
be  awarded  if  there  was  clear  and 
luunistakable  error  in  a  prior  final 
decision  which  prevented  the  veteran 
from  receiving  total  disability 
compensatiop  for  the  specified  period. 
Congress  plainly  contemplated  that  the 
prior  final  decision  would  continue  to 
be  binding  in  the  absence  of  clear  and 
immistakable  error.  Accordingly,  if  a 
regional  office  or  the  Board  had 
rendered  a  final  decision  which 
establishes  that  the  veteran  was  not 
entitled  to  a  total  rating  for  at  least  ten 
years  immediately  preceding  death  (or 
at  least  five  years  from  date  of  discharge 
to  date  of  death),  such  decision  would 
preclude  VA  bxna  reaching  a  contrary 
conclusion  in  adjudicating  a  claim  for 
DIC  under  38  U.S.C.  1318(b). 

In  view  of  Congress'  clear  intent,  VA 
has  concluded  that  determinations 
concerning  the  existence  and  duration 
of  the  veteran's  entitlement  to 
compensation  for  a  service-connected 
disability  rated  totally  disabling  are 
governed  by  the  generally-applicable 
provisions  of  38  U.S.C.  5101(a),  5110, 
7104(b),  and  7105(c),  governing  claim- 
filing  requirements,  effective  dates  of 
entitlement,  and  the  finality  of  regional- 
office  and  Board  decisions.  Congress' 
stated  purpose  to  authorize  DIC  in  cases 
where  clear  and  unmistakable  error  was 
the  only  obstacle  to  the  veteran's  receipt 
of  total  disability  compensation  for  the 
required  period  fits  logically  within  this 
well-established  statutory  scheme. 

In  contrast,  interpreting  38  U.S.C. 
1318(b)  as  permitting  DIC  awards  where 
the  veteran  "hypothetically  '  could  have 
been  entitled  -to  benefits  would  create  a 
substantially  broader  rule  which  would 
be  inconsistent  with  the  general 
statutory  requirements  governing  a 
veteran's  entitlement  to  compensation. 
VA  has  found  no  indication  in  section 
1318(b)  or  its  legislative  history  that 
Congress  intended  VA  to  ignore  those 
established  statutory  requirements  in 
making  determinations  regarding  the 
veteran's  entitlement  to  compensation 
for  purposes  of  section  1318fb).  To  the 
contrary.  Congress  indicated  that  the 
purpose  of  the  phrase  "or  entitled  to 
receive"  was  to  authorize  DIC  awards  in 
a  specific  class  of  cases  where  the 
veteran's  entitlement  is  established 
under  those  generally-applicable 
statutory  requirements. 

The  language  of  38  U.S.C.  1318(b)  is 
consistent  with  Congress'  stated 
purpose.  Section  1318(b)  authorizes 
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compensation 
disability  that 


payment  of  DI  ]  in  cases  where  the 
veteran  was  er  titled  to  receive 

I  for  a  service-connected 
:  'was  continuously  rated 
totally  disabling  for  a  period  of  10  or 
more  years  im:  nediately  preceding 
death."  The  re  juirement  that  the 
disability  have  been  "continuously 
rated"  totally  disabling  for  the  specified 
period  is  most  reasonably  construed  as 
referring  to  rat  ngs  which  had  actually 
been  assigned  jy  VA  for  the  duration  of 
that  period  in  iccordance  with  the 
established  sta  tutory  requirements 
governing  clai:  ns,  ratings,  and  effective 
dates.  A  contr;  ry  interpretation  would 
render  the  temi  "rated"  wholly 
unnecessary,  f  jr  Congress  could  simply 
have  provided  that  DIG  would  be 
payable  based  on  a  posthiunous 
determination  that  the  veteran  had  a 
service-connected  disability  that  "was 
continuously   '   *  *  totally  disabling 
for  a  period  of  10  or  more  years 
immediately  preceding  death." 

This  interpr  station  of  38  U.S.C. 
1318(b)  is  con!  istent  with  VA's  prior 
interpretation  af  that  provision.  In  a 
1990  preceden  t  opinion  (VAOPGCPREC 
68-90)  which  s  binding  on  all  VA 
officials  and  employees,  the  VA  General 
Goiuisel  exami  ned  the  language  and 
history  of  section  1318(b)  (previously 
section  410(b)' .  The  General  Counsel 
concluded  tha  the  legislative  history 
clearly  indicat  id  that  Congress  intended 
to  authorize  D  C  in  cases  where  the 
veteran  had  a  i  otal  service-connected 
disability  ratir  g  for  the  specified  period, 
or  would  have  had  such  a  rating  but  for 
clear  and  unm  stakable  error  by  VA.  The 
General  Couns  el  concluded  that  VA 
could  not  awaj  d  DIG  in  cases  where  the 
veteran  did  no  t  have  a  total  service- 
connected  rati  ig  for  the  specified  period 
and  there  was  no  clear  and 
unmistakable  frror  which  could  have 
provided  a  ba^s  for  retroactively 
assigning  such  a  rating. 

rV.  The  CAVC 
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s  "Wingo"  Decision 

CAVC  did  not  expressly 
of  38  U.S.C.  1318 
an  alyze  the  language  and 
provision.  The  CAVC 
.S.C.  1318  and  38  CFR 
claimant  to  establish 
DIG  merely  by  showing 
hypothetically  would 
entiled  to  total  service- 
disability  compensation  for 
if  the  veteran  had 
compensation.  (11  Vet. 
he  CAVC  did  not. 
that  section  1318  alone 
a  right.  Further,  the 
discussion  indicates  that  its 

based  primarily,  if  not 
the  language  of  §  3.22(a). 
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The  CAVC  reversed  a  determination  by 
the  Board  of  Veterans'  Appeals  that  DIG 
could  not  be  paid  under  section  1318  in 
a  case  where  the  veteran  had  not 
applied  for  compensation  during  his 
lifetime.  In  support  of  that  conclusion, 
the  CAVC  stated  repeatedly  that  the 
Board's  determination  was  inconsistent 
with  the  language  of  §  3.22(a).  (11  Vet. 
App.  at  311.  312.)  Because  the  CAVC 
did  not  expressly  analyze  the  language 
and  history  of  section  1318,  and  because 
its  holding  was  predicated  primarily  on 
the  language  of  the  regulation,  it  does 
not  appear  that  the  CAVC  has 
concluded  that  section  1318  by  its  terms 
requires  VA  to  pay  DIG  in  cases  where 
the  veteran  had  no  more  than  a 
"hypothetical"  entitlement  to  total 
disability  compensation  for  the  required 
period. 

The  CAVC  also  did  not  expressly 
address  the  issue  of  whether  38  CFR 
3.22(a),  as  construed  by  that  court,  is  a 
valid  exercise  of  VA's  rule-making 
authority.  Although  the  CAVC's 
interpretation  of  §  3.22(a)  may  be  a 
plausible  construction  of  the  language  of 
that  regulation,  the  CAVC's  construction 
creates  a  conflict  between  §  3.22(a)  and 
38  U.S.C.  1318  that  is  inconsistent  with 
VA's  authority,  as  well  as  with  VA's 
intent.  VA  has  no  authority  to  provide 
by  regulation  for  the  payment  of  DIG  in 
a  manner  not  authorized  by  section 
1318.  Section  3.22(a)  is  an  interpretive 
rule,  which  was  intended  to  explain  the 
requirements  of  the  statute  rather  than 
to  establish  new  legal  rights  or 
obligations  beyond  those  provided  by 
statute.  An  interpretive  rule  is  one 
which  merely  clarifies  or  explains 
existing  statutes  or  regulations.  (Animal 
Legal  Defense  Fund  v.  Quigg.  932  F.2d 
920,  927  (Fed.  Cir.  1991).)  In  contrast,  a 
legislative,  or  substantive,  rule  is  one 
which  effects  a  change  in  existing  law 
or  policy  which  affects  individual  rights 
and  obligations.  (Animal  Legal  Defense 
Fund.  932  F.2d  at  927.)  A  rule  can  be 
legislative  only  if  Congress  has 
delegated  legislative  power  to  an  agency 
with  respect  to  a  particular  matter  and 
the  agency  intended  to  use  that  power 
in  promulgating  the  rule.  (Schuler 
Indus.  V.  United  States.  109  F.3d  753. 
755  (Fed.  Cir.  1997);  American  Postal 
Workers  Union.  AFL-CIO  v.  United 
States  Postal  Se/v.,  707  F.2d  548.  558 
(D.C.  Cir.  1983).  cert,  denied.  465  U.S. 
1100  (1984).) 

38  U.S.C.  1318  authorizes  VA  to  pay 
DIG  only  in  cases  where  a  veteran  had 
an  actual,  rather  than  merely 
hypothetical,  right  to  receive 
compensation  for  service-connected 
disability  rated  by  VA  as  totally 
disabling  for  10  years  preceding  death 
or  5  years  continuously  £rom  date  of 


discharge  to  date  of  death.  Congress  has 
not  delegated  authority  to  VA  to 
establish  legislative  rules  restricting  or 
expanding  the  class  of  persons  eligible 
for  DIG  under  the  statute,  and  VA  did 
not  intend  to  exercise  any  such 
authority  in  issuing  or  amending 
§  3.22(a). 

In  contrast  to  a  legislative  rule,  an 
interpretive  rule  can  "create  no  law  and 
have  no  effect  beyond  that  of  the 
statute."  (Pickus  v.  United  States  Board 
of  Parole.  507  F.2d  1107. 1113  (D.C.  Cir. 
1974).)  Because  38  U.S.C.  1318  does  not 
authorize  VA  to  pay  DIG  benefits  in 
cases  where  the  veteran  had  no  more 
than  "hypothetical"  entitlement  to  the 
underlying  coilipensation,  and  because 
Congress  has  not  authorized  VA  to 
establish  legislative  rules,  creating  a 
right  to  DIG  in  such  cases,  VA  has  no 
authority  to  create  such  a  right.  In 
Wingo,  the  CAVC  concluded  that  the 
Icmguage  of  38  CFR  3.22(a)  recognizes 
such  a  right  existing  under  section  1318, 
but  did  not  address  VA's  authority  to 
recognize  or  establish  such  a  right  in 
view  of  the  language  and  purpose  of  the 
statute  and  the  principles  governing  the 
effect  of  interpretive  rules.  Because 
§  3.22(a).  as  interpreted  by  the  CAVC, 
does  not  accurately  reflect  the 
requirements  of  the  statute  and  VA's 
intention  in  issuing  that  regulation,  VA 
has  determined  that  it  is  necessary  to 
revise  the  regulation. 

V.  Definition  of  "Entitled  To  Receive" 

In  order  to  clarify  the  requirements  of 
38  U.S.C.  1318,  VA  is  revising  38  CFR 
3.22  to  expressly  define  the  statutory 
term  "entitled  to  receive."  VA  is 
defining  that  term  to  refer  to  each 
specific  circumstance  where  a  veteran 
could  have  had  a  service-connected 
disability  rated  totally  disabling  by  VA 
but  may  not  have  been  receiving  VA 
compensation  for  such  disability  at  the 
time  of  death.  Those  circumstances  are 
as  follows. 

In  certain  circumstances.  VA  may  pay 
a  veteran's  compensation  directly  to  his 
or  her  dependents.  (See  38  U.S.C.  1158. 
5307,  5308(c).)  VA  may  also  withhold  a 
veteran's  compensation  in  order  to 
offset  the  veteran's  indebtedness  to  the 
United  States  arising  out  of 
participation  in  a  program  administered 
by  VA.  (See  38  U.S.C.  5314.)  In  such 
cases,  where  the  veteran's  compensation 
is  being  applied  to  satisfy  an  obligation 
of  the  veteran.  VA  believes  that  the 
veteran  may  be  considered  to  have  been 
entitled  to  receive  compensation  within 
the  meaning  of  38  U.S.C.  1318. 

There  are  other  circimistances  in 
which  a  veteran  who  has  established 
entitlement  to  compensation  for 
disability  rated  totally  disabling  by  VA 
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may  not  have  been  receiving  payments  ». 
of  compensation  at  the  time  of  death.  A 
veteran  will  be  considered  to  have  been 
entitled  to  receive  compensation  for 
such  disability  at  the  time  of  death  if  he 
or  she  had  filed  a  claim  and  would  have 
received  compensation  for  the  required 
period  but  for  clear  and  unmistakable 
error  by  VA.  Additionally,  a  veteran  will 
be  considered  to  have  been  entitled  to 
receive  compensation  if,  at  the  time  of 
death,  the  veteran  had  a  service- 
connected  disability  (or  disabilities)  that 
was  rated  100  percent  disabling  by  VA 
for  the  required  period,  but  the  veteran 
was  not  receiving  compensation  because 
he  or  she  had  not  waived  military 
retired  or  retirement  pay,  or  because  VA 
was  withholding  payments  under 
certain  circumstances.  Payments  of 
compensation  may  be  withheld  under 
10  U.S.C.  1174(h)(2)  to  offset  the 
amount  of  certain  payments  to  the 
veteran  from  the  Department  of  Defense. 
It  may  also  be  necessary  for  VA  to 
withhold  compensation  if  the  veteran's 
whereabouts  is  unknown.  Additionally, 
under  38  U.S.C.  5308,  VA  may  withhold 
payments  to  aliens  located  in  the 
territory  of  an  enemy  of  the  United 
States  or  any  of  its  allies.  A  veteran  is 
entitled  to  receive  payments  withheld 
under  section  5308  if  it  is  shown  that 
the  veteran  was  not  guilty  of  mutiny, 
treason,  sabotage,  or  rendering 
assistance  to  an  enemy  of  the  United 
States  or  its  allies  (38  U.S.C.  5309). 
Accordingly,  revised  §  3.22(b)  states  that 
the  phrase  "entitled  to  receive"  refers  to 
veterans  who  were  not  receiving 
payments  at  the  time  of  death  for  one  of 
the  reasons  stated  above. 

This  definition  also  reflects  VA's 
conclusion  that  the  language  "rated 
totally  disabling"  in  38  U.S.C.  1318 
requires  that  the  disability  or  disabilities 
have  been  rated  totally  disabling  by  VA. 
Section  1155  of  title  38,  United  States 
Code,  requires  the  Secretary  of  Veterans 
Affairs  to  "adopt  and  apply  a  schedule 
of  ratings  of  reductions  in  earning 
capacity  from  specific  injiu'ies  or 
combinations  of  injuries."  Under  this 
authority,  VA  has  created  its  Schedule 
for  Rating  Disabilities  (38  CFR  Part  4). 
Given  the  very  specific  requirements  of 
38  U.S.C.  1155  as  well  as  38  U.S.C. 
1114,  which  establishes  the  rates  of 
compensation  for  the  ten  levels  of 
disability,  including  disabilities  "rated 
as  total"  (section  1114(j)),  we  believe 
that  the  term  "rated",  as  it  is  used  in 
section  1318,  can  only  mean  "rated  by 
VA". 

VI.  Other  Changes 

New  paragraph  (c)  of  §  3.22  is  a 
restatement  of  material  previously 
contained  in  paragraph  (a).  New 


paragraph  (c)  provides  that  a  rating 
based  on  individual  unemployability 
imder  38  CFR  4.16  qualifies  as  a 
disability  rated  by  VA  as  totally 
disabling.  New  paragraph  (d)  of  §  3.22 
provides  the  criteria  for  being 
considered  a  surviving  spouse  for 
purposes  of  38  U.S.C.  1318  and  38  CFR 
3.22.  These  criteria  are  merely  a 
restatement  of  38  U.S.C.  1318(c)  and  38 
CFR  3.54(c)(2).  We  are  simultaneously 
removing  §  3.54(c)(2)  as  unnecessary. 
New  pciragraphs  (e)  through  (h)  are 
redesignations  of  former  paragraphs  lb) 
through  (e),  respectively. 

This  docvunent  establishes 
interpretive  rules.  It  also  restates 
statutory  provisions  and  makes  other 
nonsubstantive  changes.  Accordingly, 
imder  the  provisions  of  5  U.S.C.  553,  we 
are  dispensing  with  prior  notice  and 
comment  and  with  a  30-day  delay  of 
effective  date. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  The  reason  for 
this  certification  is  that  this  final  rule 
would  not  directly  affect  any  small 
entities.  Only  VA  beneficiaries  could  be 
directly  affected.  Therefore,  pinsuant  to 
5  U.S.C.  605(b),  this  final  rule  is  exempt 
fi-om  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.110. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procediu-e,  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  September  7,  1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3.  _ 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.22,  paragraphs  (b)  through  (e) 
are  redesignated  as  paragraphs  (e) 
through  (h),  respectively;  and  the 
section  heading,  paragraph  (a)  and 
newly  redesignated  paragraph  (f|  are 


revised;  and  new  paragraphs  (b)  through 
(d)  are  added,  to  read  as  follows: 

§  3.22    Die  benefits  for  survivors  of  certain 
veterans  rated  totally  disabled  at  time  of 
death. 

(a)  Even  though  a  veteran  died  of  non- 
service-connected  causes,  VA  will  pay 
death  benefits  to  the  smviving  spouse  or 
children  in  the  same  manner  as  if  the 
veteran's  death  were  service-connected, 
if: 

(1)  The  veteran's  death  was  not  the 
result  of  his  or  her  own  willful 
misconduct,  and 

(2)  At  the  time  of  death,  the  veteran 
was  receiving,  or  was  entitled  to  receive, 
compensation  for  service-connected 
disability  that  was; 

(i)  Rated  by  VA  as  totally  disabling  for 
a  continuous  period  of  at  least  10  years 
immediately  preceding  death;  or 

(ii)  Rated  by  VA  as  totally  disabling 
continuously  since  the  veteran's  release 
from  active  duty  and  for  at  least  5  years 
immediately  preceding  death. 

(b)  For  purposes  of  this  section, 
"entitled  to  receive"  means  that  at  the 
time  of  death,  the  veteran  had  service- 
connected  disability  rated  totally 
disabling  by  VA  but  was  not  receiving 
compensation  because: 

(1)  VA  was  paying  the  compensation 
to  the  veteran's  dependents; 

(2)  VA  was  withholding  the 
compensation  under  authority  of  38 
U.S.C.  5314  to  offset  an  indebtedness  of 
the  veteran; 

(3)  The  veteran  had  applied  for 
compensation  but  had  not  received  total 
disability  compensation  due  solely  to 
clear  and  unmistakable  error  in  a  VA 
decision  concerning  the  issue  of  service 
cormection,  disability  evaluation,  or 
effective  date;  .  ' 

(4)  The  veteran  had  not  waived  retired 
or  retirement  pay  in  order  to  receive 
compensation; 

(5)  VA  was  withholding  payments 
under  the  provisions  of  10  U.S.C. 
1174(h)(2); 

(6)  VA  was  withholding  payments 
because  the  veteran's  whereabouts  was 
unknown,  but  the  veteran  was  otherwise 
entitled  to  continued  payments  based 
on  a  total  service-coimected  disability 
rating;  or 

(7)  VA  was  withholding  payments 
under  38  U.S.C.  5308  but  determines 
that  benefits  were  payable  under  38 
U.S.C.  5309. 

(c)  For  purposes  of  this  section,  "rated 
by  VA  as  totally  disabling"  includes 
total  disability  ratings  based  on 
unemployability  (§4.16  of  this  chapter). 

(d)  'To  be  entitled  to  benefits  under 
this  section,  a  surviving  spouse  must 
have  been  married  to  the  veteran — 
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(1)  For  at 
preceding  the 
death;  or 

(2)  For  any 
was  bom  of 
to  them  befoK  i 
(Authority:  3f 


1  year  immediately 
date  of  the  veteran's 


tie 


jeriod  of  time  if  a  child 
marriage,  or  was  bom 
the  marriage. 
U.S.C.  1318) 


(f)  Social  setun 
compensatior 
social  securitj 
compensation 
recoupment 
section  even 
have  been  awi  irded 
judicial  proce  ;ding 


ty  and  worker's 
Benefits  received  under 
or  worker's 
are  not  subject  to 
er  paragraph  (e)  of  this 
t^iough  such  benefits  may 
pursuant  to  a 


utid 


§3.54    [Amenced] 

3.  In  §  3.54,  paragraph  (c)(2)  and  its 
authority  cital  ion  are  removed,  and 
paragraphs  (cll),  (c)(l)(i),  (c)(l)(ii),  and 
(c)(l)(iii)  are  redesignated  as  paragraphs 
(c),  (c)(1),  (c)(;  ),  and  (c)(3),  respectively. 

[FR  Doc.  00-151 17  Filed  1-20-00;  8:45  am] 
BILLING  CODE  8321  ^1-P 


GENERAL  SE  RVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FTR  Amendm^t  87] 
RIN3090-AH18| 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Ratf  s  and  Other  Travel 
Allowances 

agency:  Offic^  of  Govemmentwide 
Policy,  GSA. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
entries  listed  in  the  prescribed 
maximum  per  diem  rates  for  locations 
within  the  continental  United  States 
(CONUS),  and  footnote  4,  contained  in 
a  final  mle  appearing  in  Part  III  of  the 
Federal  Register  of  Thursday,  December 
2,  1999  (64  FR  67670).  The  rule,  among 
other  things,  increased/decreased  the 
maximum  lodging  amounts  in  certain 
existing  per  diem  localities,  added  new 
per  diem  localities,  and  removed  a 
number  of  previously  designated  per 
diem  localities. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joddy  P.  Gamer,  Office  of 
Govemmentwide  Policy  (MTT), 
Washington,  DC  20405,  telephone  202- 
501-4857. 

SUPPLEMENTARY  INFORMATION:  In  mle 

document  99-31215  beginning  on  page 
67670  in  the  issue  of  Thursday, 
December  2, 1999,  make  the  following 
corrections: 

Appendix  A  to  Chapter  301  [Corrected] 

1.  On  page  67678,  under  the  State  of 
Louisiana,  in  the  31st  line  from  the 
bottom  under  the  entry  New  Orleans/ 
Plaquemine/St.  Bernard,  column  two  is 
corrected  to  remove  the  word  "New". 

2.  On  page  67679,  under  the  State  of 
Maryland,  in  the  15th  line  fi'om  the  top 
under  the  entry  Lexington  Park/ 
Leonardtown/Lusby,  column  two  is 
corrected  to  remove  the  apostrophe  and 
to  add  "and  Calvert". 


3.  On  page  67679,  imder  the  State  of 
Michigan,  in  the  11th  line  fi-om  the 
bottom  xmder  the  entry  Auburn,  colmnn 
two  is  corrected  to  read  "Bay  (except 
Auburn  Hills,  see  Oakland  and  City 
limits  of  Auburn  Hills)". 

4.  On  page  67680,  under  the  State  of 
Michigan,  in  the  24th  line  from  the 
bottom  under  the  entry  Pontiac/Troy/ 
Auburn  Hills,  column  two  is  corrected 
to  read  "Oakland  and  City  limits  of 
Auburn  Hills  (see  Bay  County)". 

5.  On  page  67683,  under  the  State  of 
Ohio,  in  the  fifth  line  fi'om  the  bottom 
under  the  entry  Cinciimati,  column  two 
is  corrected  to  read  "Hamilton  and 
Warren". 

6.  On  page  67684,  under  the  State  of 
Pennsylvania,  in  the  ninth  line  from  the 
bottom  under  the  entry  King  Prussia/Ft. 
Washington/Bala  Cynwyd,  column  one 
is  corrected  to  read  "King  of  Prussia/Ft. 
Washington/Bala  Cynwyd",  and  column 
two  is  corrected  to  add  the  county 
"Montgomery". 

7.  On  page  67688,  footnote  4  is 
corrected  to  include  missing  text  and  is 
set  out  in  its  entirety  for  the  ease  of  the 
reader.  The  corrected  text  should  read 
as  follows: 


Appendix  A  to  Chapter  301 — Prescribed  Maximum  Per  Diem  Rates  for  CONUS 


F  Br  diem  locality:  Key  city ' 


County  and/or  other  defined     ^^a''i'""["  'o^ging 
'  a Mvj^u  u..  c.  uc.i.icu    amount  (room  rate   + 


location  2  3 


(r 
only — no  taxes) 

(a) 


M&IE  rate 


(b) 


Maximum  per 
diem  rate" 


(c) 


LOUISIANA 
New  Orteans/Pl^quemlne/St.  Bernard 

MARYLAND 


Orleans,  Iberville  and  St. 
Bernard. 


Lexington  Park/I  ,eonardtownA.usby St.  Marys  and  Calvert 


MICHIGAN 


Aubum 


Bay  (except  Aubum  Hills, 
see  Oakland  and  City  lim- 
its of  Auburn  Hills). 


88 


66 


59 


42 


34 


38 


130 


100 


97 
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Per  diem  locality:  Key  city ' 


only — no  taxes) 


location  '■ 


(a) 


(b) 


Maximum  per 
diem  rate^ 


(c) 


Pontiac/Troy/Aubum  Hills  Oakland  and  City  limits  of  93 

Auburn  Hills  (see  Bay 
County). 


OHIO 

Cincinnati  Hamilton  and  Warren 

♦  *  *  * 

PENNSYLVANIA 

*  *  *  ♦ 

King  of  Prussia/Ft.  Wastiington/Bala  Cynwyd  Montgomery  


69 


84 


38 


46 


42 


131 


115 


126 


"  Federal  agencies  may  submit  a  request  to  GSA  for  review  of  the  costs  covered  by  per  diem  in  a  particular  city  or  area  where  the  standard 
CONUS  rate  applies  when  travel  to  that  location  is  repetitive  or  on  a  continuing  basis  and  travelers'  experiences  indicate  that  the  prescribed  rate 
is  inadequate.  Other  per  diem  localities  listed  in  this  appendix  will  be  reviewed  on  an  annual  basis  by  GSA  to  determine  whether  rates  are  ade- 
quate. Requests  for  per  diem  rate  adjustments  shall  be  submitted  by  the  agency  headquarters  office  to  the  General  Services  Administration,  Of- 
fice of  Governmentwide  Policy,  Attn:  Travel  and  Transportation  Management  Policy  Division  (MTT),  Washington,  DC  20405.  Agencies  should 
designate  an  individual  responsible  for  reviewing,  coordinating,  and  submitting  to  GSA  any  requests  from  bureaus  or  subagencies.  Requests  for 
rate  adjustments  shall  include  a  city  designation,  a  description  of  the  surrounding  location  involved  (county  or  other  defined  area),  and  a  rec- 
ommended rate  supported  by  a  statement  explaining  the  circumstances  that  cause  the  existing  rate  to  be  inadequate.  The  request  also  must 
contain  an  estimate  of  the  annual  number  of  trips  to  the  location,  the  average  duration  of  such  trips,  and  the  primary  puqpose  of  travel  to  the  lo- 
'  cation.  Agencies  should  submit  their  requests  to  GSA  no  later  than  May  1  in  order  for  a  city  to  be  included  in  the  annual  review 


Dated:  January  14,  2000. 
William  T.  Rivers, 

Acting  Director,  Travel  and  Transportation 

Management  Policy  Division. 

(FR  Doc.  00-1444  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  6820-44-P 


3394 


Proponed  Rules 


Federal  Register 

Vol.  65.  No.  14 

Friday,  January  21,  2000 


This  section  of 
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issuance  of 
purpose  of  tfies^ 
persons  an 
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rules. 


I  ie  FEDERAL  REGISTER 
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i  and  regulations.  The 
notices  is  to  give  interested 
opportunity  to  participate  in  the 
to  the  adoption  of  the  final 


NUCLEAR  REGULATORY 
C0MMISS10^ 


10  CFR  Parts 


2  and  50 


RIN  3150-AG3^ 

Antitrust  Rev^w  Auttiority: 
Clarification 


Nuclear  Regulatory 
Proposed  rule:  Extension  of 


agency: 

Commission. 
ACTION 
comment  peribd 


summary:  Th€  Nuclear  Regulatory 
Commission  ( 'ffiC)  issued  a  proposed 
rulemaking  oi  November  3,  1999  (64  FR 
59671),  that  would  clarify  its  regtilations 
to  reflect  mon  clearly  its  limited 
antitrust  revie  w  authority.  Because  there 
has  been  signi  ficant  interest  in  the  issue 
and  because  tne  comment  period 
included  the  « nd-of-year  holiday  period, 
the  NRC  is  agieeing  to  a  request  from 
the  public  to  <  xtend  the  comment 
period. 

DATES:  The  m  w  comment  period  will 
expire  on  Febiiiary  15,  2000.  Comments 
received  after  this  date  will  be 
considered  if  t  is  practical  to  do  so,  but 
the  Commissii  )n  is  able  to  assure 
consideration  only  for  comments 


received  on  oi 


ADDRESSES 
be  sent  to: 
U.S.  Nuclear 
Washington, 
Rulemakings 

You  may 
the  NRC's 
site  (http://ru 
provides  the 
as  flies  (any 
browser  su 
information 
rulemaking 
Gallagher 
CAG@nrc.gov 

Comments 
rulemaking 
NRC  Public 
Street  NW 
DC. 


before  this  date. 


VMritten  comments  should 

of  the  Commission, 
Regulatory  Commission, 

20555-0001,  Attention: 
I  nd  Adjudications  Staff, 
provide  comments  via 
interactive  rulemaking  web 
forum.llnl.gov).  This  site 
lity  to  upload  comments 
fcjrmat),  if  yoiu-  web 

s  that  function.  For 
a|)out  the  interactive 

site,  contact  Ms.  Carol 
301-415-5905;  e-mail 


all  o 


a  311 


1  eceived  on  this 
m  ly  be  examined  at  the 
D  )cument  Room,  2120  L 
(L^wer  Level),  Washington, 


Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  202-634-3273  or  toll-free  at  1-800- 
397-4209,  or  by  email  at  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
R.  Goldberg,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001;  telephone  301-415-1681;  e-mail 
JRGl@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  January,  2000. 

For  the  Nuclear  Regulatory  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  00-1300  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  7S90-01-(> 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 

[Docket  No.  PRIM-40-28] 

Donald  A.  Bart>our,  Phllotechnics; 
Receipt  of  Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  Notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received,  and 
requests  public  comment  on,  a  petition 
for  rulemaking  filed  by  David  A. 
Barbour,  Philotechnics.  The  petition  has 
been  docketed  by  the  Commission  and 
assigned  Docket  No.  PRM-40-28.  The 
petitioner  requests  that  the  NRC  amend 
its  regulations  governing  the  domestic 
licensing  of  source  material  to  provide 
additional  rules  for  the  effective  control 
of  depleted  uraniimi  aircraft 
counterweights.  The  petitioner  believes 
that  this  regulatory  clarification  should 
address  a  number  of  issues  concerning 
the  exemption,  storage,  and  disposal  of 
these  devices. 


DATES:  Submit  comments  by  April  5. 
2000.  Comments  received  sifter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assm-ance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  at  http://ruleforum.linl.gov. 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905  (e- 
mail:  CAG@nrc.gov). 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
F*ublic  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Docimient  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  202-634-3273  or  by 
email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  or  Toll-free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  16, 1999,  the  Nuclear 
Regulatory  Commission  (NRC)  docketed 
a  letter  from  David  A.  Barbour, 
Philotechnics,  to  a  member  of  the  NRC 
staff  as  a  petition  for  rulemaking  imder 
10  CFR  2.802.  In  his  letter.  Mr.  Barbour 
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refers  to  a  current  NRC  rulemaking  to 
establish  additional  requirements  for 
certain  generally  licensed  devices 
containing  byproduct  materials.  N4r. 
Barbour  indicates  that  concerns  similar 
to  those  being  addressed  in  the 
rulemaking  on  generally  licensed 
devices  are  relevant  to  depleted 
luanium  aircraft  counterweights, 
although  these  devices  are  beyond  the 
scope  of  the  ciurent  rulemaking.  While 
Mr.  Barbour  did  not  specifically 
characterize  his  letter  as  a  petition 
under  §  2.802,  Mr.  Barbour  clearly 
desires  the  NRC  to  take  regulatory 
action  to  control  these  devices  more 
effectively. 

The  Requested  Action 

The  petitioner  requests  that  the  NRC 
amend  its  regulations  to  provide  for 
additional  rules  that  would  define  and 
clarify  responsibilities  for  the  effective 
control  of  depleted  uranium  aircraft 
counterweights.  The  petitioner  believes 
that  the  amendment  should  clarify  at 
what  point  and  under  what 
circumstances,  the  licensing  exemption 
for  these  devices  in  10  CFR  40.13(c)(5) 
is  no  longer  applicable  to  these  devices; 
the  length  of  time  counterweights  for 
which  there  is  no  demand  or  use  may 
be  stored  as  exempt  material;  the 
regulations  that  apply  to  aircraft  that 
have  been  removed  from  service  which 
have  depleted  uraniimi  counterweights 
that  can  be  transferred  to  unlicensed 
parts  dealers  and  salvage  operators;  and, 
the  need  for  radiological  surveillance  of 
long-term  aircraft  storage  parks  and 
facilities  where  aircraft  with  depleted 
luunium  counterweights  are  regularly 
stored  for  protracted  periods  under 
uiunonitored  conditions.  The  petitioner 
believes  that  the  control  and 
accountability  issues  involving  these 
counterweights  closely  parallel  those 
same  issues  being  addressed  in  the 
generally  licensed  devices  rulemaking. 
The  petitioner  suggests  either  expanding 
the  scope  of  that  rulemaking  to  include 
depleted  uranium  aircraft 
counterweights  or  initiating  a  separate 
rulemaking  along  similar  lines. 

Additionally:  tne  petitioner  believes 
that  an  immediate  notification  is 
necessary  to  advise  those  organizations 
that  currently  possess  depleted  uranium 
aircraft  coimterweights  of  their 
responsibilities  to  the  public.  The 
petitioner  asserts  that  the  aviation 
community  is  tightly  regulated  and  law 
abiding  and  that  there  are  extremely 
effective  channels  of  communication 
between  the  industry  and  its  primary 
regulator,  the  Federal  Aviation 
Administration  (FAA).  The  petitioner 
suggests  that  the  NRC  take  advantage  of 
this  situation  by  encouraging  the  FAA  to 


issue  an  appropriate  advisory  bulletin 
that  informs  the  aviation  community  of 
its  responsibilities  for  managing 
depleted  uranium  counterweights.  The 
petitioner  has  provided  a  summary  of 
key  points  that  should  be  considered  for 
incorporation  in  such  a  notification. 

The  Regulatory  Situation 

Counterweights  are  made  of  extremely 
dense  materials  such  as  depleted 
uraniiun.  They  are  used  to  balance  the 
control  siufaces  of  ailerons  and 
elevators  to  facilitate  hydraulic 
adjustments  during  flight.  Depleted 
uranium  counterweights  are  currently 
exempted  from  all  regulation  as  an 
unimportant  quantity  of  source  material 
while  they  are  installed  on  an  airplane 
or  stored  or  handled  incident  to 
installation  or  removal  (10  CFR  40.13 
(c)(5)).  These  counterweights  must, 
however,  be  manufactured  in 
accordance  with  a  specific  license.  The 
manufactiu^r  must  clearly  impress  them 
with  the  legend  "Depleted  Uranium," 
and  must  properly  mark  or  label  them 
with  the  manufacturer's  identification 
and  the  statement  "Unauthorized 
Alterations  Prohibited." 

According  to  the  petitioner,  the  clear 
implication  of  these  provisions  is  that 
when  a  counterweight  made  of  depleted 
uraniimi  is  removed  fi^om  service,  it 
loses  this  regulatory  exemption.  Neither 
the  language  in  the  current  regulation 
nor  the  Statement  of  Considerations 
accompanying  this  exemption  make  that 
clear.  Therefore,  when  a  fleet  is  retired 
or  a  plane  is  scrapped,  significant 
quantities  of  depleted  uraniimi 
counterweights  become  source  material 
that  require  a  license.  The  petitioner 
asserts  that  these  counterweights  may 
then  be  in  the  possession  of  an 
organization  that  has  no  license  and  no 
knowledge  of  the  hazards  of  the  material 
or  the  regulatory  requirements  that  may 
be  applicable.  Over  the  past  nine 
months,  the  petitioner's  firm, 
Philotechnics,  has  conducted  extensive, 
informal  industry  surveys  that  confirm 
widespread  unawareness  of  the 
responsibilities  and  controls  applicable 
to  depleted  uranium  counterweights. 

The  petitioner  contends  that  a  general 
license  cannot  be  invoked  to  control  the 
material  because  the  amount  of  depleted 
uranium  that  may  be  possessed  under  a 
general  license  is  limited  to  15  pounds 
(10  CFR  40.22).  The  petitioner  indicates 
that  very  few  counterweights  weigh  less 
than  15  pounds  with  most  depleted 
uranium  counterweights  for  a  wide- 
body  aircraft  weighing  between  20  and 
50  pounds.  The  petitioner  continues  to 
explain  that  the  quantities  almost 
always  exceed  the  general  license  limit 
because  a  "ship  set"  of  counterweights 


includes  many  counterweights  that 
collectively  weigh  over  1000  pounds  for 
most  aircraft  models. 

Use  of  Depleted  Uranium 
Counterweights 

Thejjetitioner  indicates  that  depleted 
uranium  counterweights  were  once 
widely  used  on  wide-body  commercial 
aircraft  such  as  the  L-lGll  Tristar,  the 
DC-10,  and  the  Boeing  747.  These 
counterweights  were  also  used  on 
general  aviation  planes  such  as  the 
JetStar  and  military  and  naval  aircraft 
including  the  A-7,  F-111,  C-5A,  C-13D, 
C-141,  P-3C,  and  S-3B.  Some  aircraft, 
like  the  A-7,  have  passed  from  U.S. 
service  to  our  allies  along  with  their 
depleted  uranium  counterweights. 
While  some  of  these  aircraft  continue  to 
use  depleted  uranium  counterweights, 
others  are  converting  their 
counterweights  to  tungsten. 

The  petitioner  explains  that  although 
depleted  uranium  counterweights  are 
being  replaced  by  counterweights  made 
of  tungsten  for  new  production  aircraft, 
a  legacy  of  depleted  uranium 
counterweights  remeiins  on  older  planes. 
The  petitioner  states  that  the  total 
amount  of  depleted  uranium 
counterweights  is  difficult  to  determine 
with  accuracy  because  the  quantity 
would  vary  for  each  different  model  of 
wide-body  aircraft.  The  petitioner  used 
parts  listings  and  structural  drawings  to 
determine  the  amount  of  depleted 
uranium  in  ship  sets  of  counterweights 
for  representative  L-1011,  DC-10,  747, 
and  JetStar  aircraft.  Based  on  the 
number  of  these  planes  in  existence  and 
a  survey  of  the  quantities  of 
counterweights  in  the  inventories  of 
aviation  parts  suppliers,  the  petitioner 
estimates  that  as  much  as  two  million 
poimds  of  counterweights  made  of 
deleted  uranium  may  be  in  service. 

The  petitioner  believes  that  as  many 
of  these  planes  reach  the  end  of  their 
economical  service  life,  depleted 
uranium  counterweights  are  beginning 
to  enter  uncontrolled  disposal  channels 
in  a  rapidly  increasing  stream.  The 
petitioner  presents  the  average  ages  of 
existing  wide-body  conunercial  aircraft 
as  22.9  years  for  the  L-1011,  23.4  years 
for  the  DC-10,  and  15.8  years  for  the 
747.  The  petitioner  states  that  increasing 
numbers  of  these  aircraft  are  being  set 
down,  parted  out,  and  scrapped.  The 
petitioner  asserts  that  major  airlines  are 
knowledgeable  enough  to  ensure 
appropriate  disposal  of  their  surplus 
counterweight  spares,  although  the 
spares  may  be  stored  for  prolonged 
periods  without  a  license.  The 
petitioner  believes  that  those 
counterweights  entering  parts  or  salvage 
channels  may  be  abandoned  or 
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transferred  to  unlicensed  operators  and 
disposed  of  in  municipal  and  industrial 
landfills  and  ( ither  sites.  The  petitioner 
also  believes  mat  many  thousands  of 
pounds  are  be  ing  improperly  disposed 
of  and  that  m;  ny  of  the  disposal 
companies  an  unaware  of  proper 
storage  and  di  sposal  requirements.  The 
petitioner  rep  )rts  incidents  where 
depleted  uran  lum  counterweights  were 
improperly  re  ised  for  other  purposes 
and  asserts  th  it  abandoned 
counterweigh  s  have  been  encountered 
at  airports  anc  discarded  in  trash 
dumpsters. 

In  addition,  the  petitioner  contends 
that  depleted  iranium  counterweights 
remain  on  air(  ;raft  that  are  retired  from 
service  and  cc  nsigned  to  long-term 
storage,  parts  -ecovery,  or  salvage.  The 
petitioner  stat  js  that  these  devices  are 
prone  to  corrc  sion  but  that  they  are 
plated  and  pa  nted  to  retard  oxidation. 
The  petitionei  asserts  that  when 
depleted  uran  um  counterweights  are  no 
longer  mainta  ned  in  airworthy 
condition  and  subject  to  systematic 
inspection,  th  i  release  of  uranium 
oxides  is  high  y  probable.  The  petitioner 
states  that  obssrvations  of  the  C-141 
maintenance  program  confirm  that, 
without  contii  luing  surveillance, 
corrosion  of  d  jpleted  uranium 
counterweigh  s  can  progress  to  the  point 
where  radiological  contamination  of 
maintenance  ncilities  and  long-term 
storage  areas  Ie  possible.  The  petitioner 
believes  that  this  potential 
environmental  release  could  be 
minimized  by  terminating  the 
exemption  of  :ounterweights  on  aircraft 
that  are  not  in  active  use. 

Unresolved  la  sues 


petitioi  er 
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unresolved 
believes  should 
subsequent 
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kdns  this  scenario  to  the 
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The 
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situation  that  resulted  in  NRC's  issuance 
of  the  timeliness  rule,  an  action  that 
mandates  decommissioning  if  a  licensed 
facility  remains  idle  for  two  years.  The 
petitioner  suggests  that  depleted 
uranium  aircraft  counterweights  should 
lose  their  exemption  if  they  have  not 
been  used  in  flight  or,  for  a  particular 
part  number,  there  is  no  demand  during 
a  specified  time  period. 

The  petitioner  Delieves  that  the  way  a 
part  is  managed  provides  another 
objective  indication  of  its  intended  use. 
Modem  aircraft  incorporate  over  one 
million  different  parts  that  are  almost 
always  managed  by  an  automated  data 
processing  system.  The  petitioner 
explains  that  parts  are  commonly 
classified  in  such  a  system  as  either 
"repairable"  or  "consumable." 
Consumable  parts  that  do  not  meet  the 
criteria  for  airworthiness  are 
automatically  directed  to  disposal 
channels.  If  a  depleted  uranium 
counterwei^t  is  classified  as  a 
"consumable"  part  in  an  organization's 
automated  data  system,  there  is  a  clear 
indication  that  the  part  should  lose  its 
licensing  exemption  as  soon  as  it  is 
removed  from  an  aircraft. 

2.  The  petitioner  presumes  that  the 
exemption  from  licensing  for  depleted 
uranium  counterweights  stored  incident 
to  installation  on  an  aircraft  applies  to 
counterweights  in  the  inventories  of 
aviation  parts  dealers  who  are 
attempting  to  sell  them  for  their 
intended  use.  In  that  case,  should  such 
counterweights  retain  their  exemption 
from  licensing  after  being  held  in 
storage  for  a  specified  period  without 
being  sold? 

3.  Can  depleted  uranium 
counterweights  in  the  possession  of  a 
salvor,  scrap  dealer,  or  parts  broker  be 
considered  exempt  from  licensing 
because  of  the  theoreticed  possibility  of 
their  future  use  on  an  aircraft?  These 
types  of  organizations  may  acquire  parts 
that  they  do  not  expressly  want  because 
they  are  included  in  a  large-scale 
consignment,  transaction,  or  inventory 
transfer  along  with  other  high-demand 
parts.  The  petitioner  cites  an  FAA 
requirement  that  all  parts  used  on  an 
aircraft  be  dociunented  for 
airworthiness.  Counterweights  coming 
out  of  a  tear-down  facility  would  have 
to  go  through  and  meet  FAA's 
procedures  before  they  could  be  put  to 
their  original  intended  use.  The 
petitioner  points  out  that  this  is  an 
expensive  procediu-e  that  a  facility 
would  not  undertake  unless  there  was  a 
realistic  possibility  that  the  part  could 
be  reused. 

The  petitioner  further  asserts  that  the 
transfer  of  depleted  uranium 
counterweights  without  the  receiving 


facility  obtaining  proper  FAA  forms  is 
probably  inconsistent  with  the  intent  of 
the  current  regulations.  Therefore,  the 
petitioner  suggests  that,  from  the  time 
the  devices  are  removed  from  an  aircraft 
and  enter  either  parts  or  salvage 
channels,  the  possessor  should  bear  the 
burden  of  demonstrating  a  realistic 
possibility  of  reuse. 

4.  Do  depleted  uranium  counter- 
weights installed  on  an  aucraft  lose 
their  exemption  from  licensing  if  they 
remain  installed  on  an  aircraft  and  the 
aircraft  is  placed  in  long-term  storage  or 
transferred  for  "parting  out"  or  salvage? 
The  petitioner  believes  that  aircraft  not 
maintained  in  an  airworthy  condition 
and  subject  to  periodic  inspection  will 
eventually  experience  corrosion  of  the 
counterweights  and  release  radioactive 
oxide  into  storage  areas  and  the  adjacent 
environment.  The  petitioner  cites  the 
FAA  definition  of  aircraft  as  a  device 
intended  for  flight.  Therefore,  a  device 
removed  from  service  would  cease  to  be 
an  aircraft  according  to  the  FAA.  If 
installation  on  a  non-operational  aircraft 
qualifies  depleted  uranium 
counterweights  for  exemption  from 
licensing,  a  parts  company  performing  a 
tear-down  operation  could  remove  high- 
value  components  for  refurbishment 
and  reuse  while  leaving  the 
counterweights  attached  to  a  stripped 
aircraft  consigned  for  scrapping.  At 
what  point  does  the  stripped  aircraft 
cease  to  be  an  aircraft?  Can  depleted 
uranium  counterweights  that  are  left  on 
a  bare  airframe  be  considered  legally 
abandoned? 

5.  The  petitioner  states  that,  under  the 
proposed  generally  licensed  devices 
rulemaking,  devices  containing 
byproduct  material  that  were  stored  for 
two  years  without  being  used  will 
require  disposition.  The  petitioner  asks 
if  depleted  uranium  counterweights 
installed  on  an  aircraft  parked  in  long- 
term  storage  and  not  flown  for  a 
specified  period  lose  their  exemption. 
Would  the  owner/operator  of  the  storage 
facility  be  required  to  obtain  a  source 
material  license,  remove  the 
counterweights  and  place  them  in 
controlled  storage,  or  perform  periodic 
radiation  monitoring  and  surveillance  to 
ensure  against  the  release  of  radioactive 
corrosion  products  into  the 
environment? 

6.  The  petitioner  states  that  military 
aircraft  with  depleted  iiranium 
counterweights,  such  as  the  A-7 
Corsair,  have  been  transferred  to  foreign 
governments  through  military  sales.  The 
petitioner  believes  that  the  gaining 
governments  may  not  always  be  aware 
of  the  presence  of  depleted  uranium  and 
the  appropriate  controls.  The  petitioner 
believes  that  notification  and 
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information  requirements  appropriate 
for  this  type  of  transfer  should  be 
established. 

The  Petitioner's  Conclusion 

The  petitioner  believes  that  the  NRC 
should  conduct  a  rulemaking  that 
would  define  and  clarify  responsibilities 
for  the  effective  control  of  depleted 
uranium  aircraft  counterweights.  The 
petitioner  believes  that  the  rule  should 
specify  at  what  point  and  under  what 
circumstances  the  licensing  exemption 
for  these  devices  is  no  longer  applicable; 
the  length  of  time  counterweights  for 
which  there  is  no  demand  or  use  may 
be  stored  as  exempt  material;  the 
regulations  that  apply  to  aircraft  that  are 
removed  from  service  with  depleted 
uranium  counterweights  that  can  be 
transferred  to  imlicensed  parts  dealers 
and  salvage  operators;  and,  the  need  for 
radiological  surveillance  of  long-term 
aircraft  storage  parks  and  facilities 
where  aircraft  with  depleted  lu-anium 
counterweights  are  regularly  stored  for 
protracted  periods  imder  unmonitored 
conditions.  The  petitioner  believes  that 
the  ciuxent  rulemaking  on  generally 
licensed  devices  should  be  expanded  to 
include  depleted  uranium 
coimterweights  or  that  a  separate 
rulemaking  along  similar  lines  should 
be  initiated. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  January,  2000. 

For  the  Nucleeir  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  00-1301  Filed  1-20-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RIN3150-AG32 

List  Of  Approved  Spent  Fuel  Storage 
Casks:  NAC  UMS  Addition 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  add  the  NAC 
UMS  Universal  Storage  System  (NAC- 
UMS)  to  the  list  of  approved  spent  fuel 
storage  casks.  This  amendment  will 
allow  the  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
the  NAC  UMS  cask  system  under  a 
general  license. 

DATES:  The  comment  period  expires 
April  5,  2000.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 


to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2u555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://rulefonimllnl.gov].  This 
site  provides  the  capability  to  upload 
comments  as  files  {any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905  (e-mail: 
cagSn/r.gov). 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Turel,  telephone  (301)  415-6234,  e-mail, 
spt@rm:.gov  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "It]he  Secretary 
[of  the  Department  of  Energy]  shall 
establish  a  demonstration  program  in 
cooperation  with  the  private  sector,  for 
the  dry  storage  of  spent  nuclear  fuel  at 
civilian  power  reactor  sites,  with  the 
objective  of  establishing  one  or  more 
technologies  the  [Nuclear  Regulatory] 
Commission  may,  by  rule,  approve  for 
use  at  the  sites  of  civilian  nuclear  power 
reactors  without,  to  the  maximum 
extent  practicable,  the  need  for 
additional  site-specific  approvals  by  the 
Commission."  Section  133  of  the  NWPA 
states,  in  part,  "[t]he  Commission  shall, 
by  rule,  establish  procedvires  for  the 
licensing  of  any  technology  approved  by 
the  Commission  under  Section  218(a) 
for  use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the 
Commission  approved  dry  storage  of 
spent  nuclear  fuel  in  NRC-approved 
casks  under  a  general  license, 
publishing  on  July  18,  1990,  a  final  rule 
in  10  CFR  Part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181). 
This  rule  also  established  a  new  Subpart 
L  within  10  CFR  Part  72  entitled, 
"Approval  of  Spent  Fuel  Storage  Casks" 
containing  procediu^s  and  criteria  for 
obtaining  MIC  approval  of  dry  storage 
cask  designs. 


Discussion  '^ 

This  proposed  rule  would  add  the 
NAC  UMS  Universal  Storage  System 
(NAC-UMS)  to  the  list  of  NRC-approved 
casks  for  spent  fuel  storage  in  10  CFR 
72.214.  Following  the  procedures 
specified  in  10  CFR  72.230  of  Subpart 
L,  NAC  International,  hic.  (NAC) 
submitted  an  application  for  NRC 
approval  with  the  Safety  Analysis 
Report  (SAR):  "Safety  Analysis  Report 
for  the  NAC  UMS  Universal  Storage 
System."  The  NRC  evaluated  the  NAC 
submittal  and  issued  a  preliminary 
Safety  Evaluation  Report  (SER)  on  the 
NAC  SAR  and  a  proposed  Certificate  of 
Compliance  (CoC)  for  the  NAC  UMS 
cask  system. 

The  NRC  is  proposing  to  approve  the 
NAC  UMS  fcask  system  for  storage  of 
spent  fuel  under  the  conditions 
specified  in  the  proposed  CoC.  This 
cask  system,  when  used  in  accordance 
with  the  conditions  specified  in  the  CoC 
and  NRC  regulations,  will  meet  the 
requirements  of  10  CFR  Part  72;  thus, 
adequate  protection  of  the  public  health 
and  safety  would  be  ensured.  This  cask 
system  is  being  proposed  for  listing 
under  10  CFR  72.214,  "List  of  approved 
spent  fuel  storage  casks,"  to  allow 
holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  this  cask 
system  under  a  general  license.  The  CoC 
would  terminate  20  years  after  the 
effective  date  of  the  final  rule  listing  this 
cask  in  10  CFR  72.214,  unless  the  cask 
system's  CoC  is  renewed.  The  certificate 
contains  conditions  for  use  specific  for 
this  cask  system  and  addresses  issues 
such  as  operating  procedures,  training 
exercises,  and  spent  fuel  specification. 

The  proposed  CoC  for  the  NAC  UMS 
cask  system  and  the  underlying 
preliminary  SER,  are  available  for 
inspection  and  comment  at  the  NRC 
Public  Document  Room,  2120  L  Street. 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  proposed  CoC  and 
preliminary  SER  may  be  obtained  from 
Stan  Turel,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6234, 
email  spt@nrc.gov. 

Discussion  of  Proposed  Amendments  by 
Section 

Section  72.21 4    List  of  approved  spent 
fuel  stomge  casks. 

Certificate  No.  1015  would  be  added 
indicating  that: 

(1)  The  tide  of  the  SAR  submitted  by 
NAC  International,  Inc.  is  "Final  Safety 
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for  the  NAC  UMS 
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number  is  72-1015; 
expiration  date 
'  ears  after  final  rule 
and 
oAel  number  affected  is 


Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  I  lational  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulatif  ns  in  Subpart  A  of  10  CFR 
Part  51,  the  N  RC  has  determined  that 
this  rule,  if  ac  opted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  (  uality  of  the  human 
environment  md,  therefore,  an 
environments  1  impact  statement  is  not 
required.  The  rule  is  mainly 
administrativ  i  in  nature.  It  would  not 
have  signifies  at  environmental  impacts. 
The  proposed  rule  would  add  the  NAC 
UMS  cask  sys  tern  to  the  list  of  approved 
spent  fuel  sto  -age  casks  that  power 
reactor  licens  jes  can  use  to  store  spent 
fuel  at  reactoi  sites  without  additional 
site-specific  approvals  by  the  NRC.  The 
environmenta  1  assessment  and  finding 
of  no  signifies  nt  impact  on  which  this 
determinatior  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room.  2120  listreet  NW.  (Lower  Level), 
Washington.  DC.  Single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available 
from  Stan  Tutel,  Office  of  Nuclear 
Material  Safel  y  and  Safeguards,  U.S. 
Nuclear  Regu  atory  Commission, 
Washington.  I  )C  20555,  Telephone  (301) 
415-6234,  email  spt@nrc.gov. 

Agreement  St  ite  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  anc  Compatibility  of 
Agreement  St  ite  Programs"  approved  by 
the  Commissi  jn  on  June  30,  1997,  and 
published  in  I  he  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classifi  ed  as  compatibility 
Category  "NR  2."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  Tne  NRC  program  elements 
in  this  categoi  y  are  those  that  relate 
directly  to  are  as  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amer  ded  (AEA),  or  the 
provisions  of  lie  Title  10  of  the  Code  of 
Federal  Regul  itions.  Although  an 
Agreement  St  ite  may  not  adopt  program 
elements  rese  -ved  to  NRC,  it  may  wish 
to  inform  its  1  censees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  wil  h  the  particular  State's 
administrativ  !  procedure  laws,  but  does 
not  confer  reg  ulatory  authority  on  the 
State. 


Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
OlBce  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  vcdid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  infoiTnation  collection. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  add  the  NAC  UMS 
cask  system  to  the  list  of  NRC  approved 
casks  for  spent  fuel  storage  in  10  CFR 
72.214.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
establishes  generally-applicable 
requirements. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
Part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license.  Any  nuclear  power  reactor 
licensee  can  use  NRC-certified  casks  to 
store  spent  nuclear  fuel  if  it  notifies  the 
NRC  in  advance,  spent  fuel  is  stored 
under  the  conditions  specified  in  the 
cask's  CoC,  and  the  conditions  of  the 
general  license  are  met.  In  that  rule,  four 
spent  fuel  storage  casks  were  approved 
for  use  at  reactor  sites  and  were  listed 
in  10  CFR  72.214.  That  rule  envisioned 
that  storage  casks  certified  in  the  future 
could  be  added  to  the  listing  in  10  CFR 
72.214  through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  were  provided  in  10  CFR 
Part  72,  Subpart  L.  Subsequently, 


additional  casks  have  been  added  to  the 
listing  in  10  CFR  72.214. 

The  alternative  to  this  proposed 
action  is  not  to  certify  these  new  designs 
and  give  a  site-specific  license  to  each 
utility  that  proposes  to  use  the  casks. 
This  would  cost  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  a  new 
site-specific  license.  Using  site-specific 
reviews  would  ignore  the  procedures 
and  criteria  currently  in  place  for  the 
addition  of  new  cask  designs  and  would 
be  in  conflict  with  the  NWPA  direction 
to  the  Commission  to  approve 
technologies  for  the  use  of  spent  fuel 
storage  at  the  sites  of  civilian  nuclear 
power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site  reviews.  Also,  this 
alternative  discourages  competition 
because  it  would  exclude  new  vendors 
without  cause  and  would  arbitrarily 
limit  the  choice  of  cask  designs 
available  to  power  reactor  licensees. 

Approval  of  the  proposed  rule  would 
eliminate  the  above  problems  and  is 
consistent  with  previous  Commission 
actions.  Fiulher,  the  proposed  rule  will 
have  no  adverse  effect  on  public  health 
and  safety. 

The  benefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  that  can  be 
used  under  a  general  license.  The  new 
cask  vendors  with  casks  to  be  listed  in 
10  CFR  72.214  benefit  by  having  to 
obtain  NRC  certificates  only  once  for  a 
design  that  can  then  be  used  by  more 
than  one  power  reactor  licensee.  The 
NRC  also  benefits  because  it  will  need 
to  certify  a  cask  design  only  once  for  use 
by  multiple  licensees.  Casks  approved 
through  rulemaking  are  to  be  suitable 
for  use  imder  a  range  of  environmental 
conditions  sufficiently  broad  to 
encompass  multiple  nuclear  power 
plant  sites  in  the  United  States  without 
the  need  for  further  site-specific 
approval  by  NRC.  Vendors  with  cask 
designs  already  listed  may  be  adversely 
impacted  because  power  reactor 
licensees  may  choose  a  newly  listed 
design  over  an  existing  one.  However, 
the  NRC  is  required  by  its  regulations 
and  the  NWPA  direction  to  certify  and 
list  approved  casks.  This  proposed  rule 
would  have  no  significant  identifiable 
impact  or  benefit  on  other  Government 
agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 


is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  605(b)). 
the  NRC  certifies  that  this  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  facilities, 
and  NAC.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  proposed 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

List  of  Subjects  inlO  CFR  Part  72 

Criminal  penalties,  Manpower 
training  programs.  Nuclear  materials, 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measiu-es.  Spent 
ftiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81,  161,  182,  183,  184.  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954. 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092. 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237.  2238.  2282);  sec.  274.  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended.  202.  206, 
88  Stat.  1242.  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  lOd- 
48b.  sec.  7902,  lOb  Stat.  31b3  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137,  141.  Pub.  L.  97-425.  96  Stat.  2229.  2230. 


2232.  2241.  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152. 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b).  10168(c).(d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  see.  134.  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2).  2(15). 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203.  2204.  2222.  2244.  (42  U.S.C. 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  1015  is  added  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

Certificate  Number:  1015. 

SAR  Submitted  by:  NAC 
International,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC  UMS  Universal 
Storage  System. 

Docket  Number:  72-1015. 

Certificate  Expiration  Date:  [insert  20 
years  after  the  effective  date  of  the  final 
rule]. 

Model  Number:  NAC-UMS. 
***** 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry, 

Acting  Executive  Director  for  Operations. 
[PR  Doc.  00-1454  Filed  1-20-00;  8:45  am] 
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02-00] 

List  of  Rules  To  Be  Reviewed  Pursuant 
to  the  Regulatory  Flexibility  Act 

AGENCY:  Secmities  and  Exchange 

Commission. 

ACTION:  Publication  of  list  of  rules 

scheduled  for  review. 

summary:  The  Securities  and  Exchange 
Commission  is  today  publishing  a  list  of 
rules  to  be  reviewed  pursuant  to  Section 
610  of  the  Regulatory  Flexibility  Act. 
The  list  is  published  to  provide  the 
public  with  notice  that  these  rules  are 
scheduled  for  review  by  the  agency  and 
to  invite  public  comment  on  tibem. 


DATES:  Public  comments  are  due  by 
February  15,  2000. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Room  6184, 
Washington,  DC  20549-0609.  All 
submissions  should  refer  to  File  No.  S7- 
XX-00,  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
Room  1026,  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arme  H.  Sulhvan,  Office  of  the  General 
Counsel,  Seciu-ities  and  Exchange 
Commission  202-942-0954. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  ("RFA") 
codified  at  5  U.S.C.  600-611  requires 
agencies  to  review  rules  which  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
every  ten  years.  The  purpose  of  the 
review  is  to  "to  determine  whether  such 
rules  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded  *   *   *  to  minimize  any 
significant  economic  impact  of  the  rules 
upon  a  substantial  number  of  such  small 
entities"  (5  U.S.C.  610(a)). 

The  RFA  sets  forth  specific 
considerations  that  must  be  addressed 
in  the  review  of  each  rule: 

•  the  continued  need  for  the  rule; 

•  the  natiire  of  complaints  or 
comments  received  concerning  the  rule 
fi-om  the  public; 

•  the  complexity  of  the  rule; 

•  the  extent  to  which  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

•  the  length  of  time  since  the  rule  has 
been  evaluated  or  the  degree  to  which 
technology,  economic  conditions,  w 
other  factors  have  changed  in  the  area 
affected  by  the  rule  (5  U.S.C  610(c)). 

The  Commission  particularly  solicits 
public  comment  on  whether  the  rules 
listed  below  affect  small  businesses  in 
new  or  different  ways  than  when  they 
were  first  adopted.  The  Securities  and 
Exchange  Commission,  as  a  matter  of 
policy,  reviews  all  rules  which  it 
publishes  for  notice  and  comment  to 
assess  not  only  their  continued 
compliance  with  the  RFA,  but  also  to 
assess  generally  their  continued  utility. 
When  the  Commission  implemented  the 
Act  in  1980,  it  stated  that  it  "intendfed] 
to  conduct  a  broader  review  [than  that 
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Rule  To  Be  Reviewed  by  the  Office  of 
the  Chief  Accountant 
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Article  12  of  Regulation  S-X. 
17  CFR  210.12-01  through 
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published  in  the  Federal  Register  on 

September  2.  1980.  The  Article  has  been 
revised  subsequently,  with  the  most 
recent  amendments  published  in 
Financial  Reporting  Release  No.  (FR)  44 
on  December  13,  1994.  FR  44  eliminated 
several  schedules  as  part  of  the 
Commission's  disclosxu-e  simplification 
program.  These  changes  were  designed 
to  reduce  the  burden  on  small  issuers 
and  others. 

Rule  To  Be  Reviewed  by  the  Division  of 
Market  Regulation 

Title:  Rule  14e-4  (Prohibited 
Transactions  in  Coimection  with  Partial 
Tender  Offers). 

Citation:  17  CFR  240. 14e-^. 

Authority:  15  U.S.C.  78c,  78j,  78n, 
78o,  and  78w. 

Description:  Rule  14e-4  prohibits 
"short  tendering,"  i.e.,  tendering  more 
shares  than  a  person  owns  in  order  to 
avoid  or  reduce  the  risk  of  pro  rata 
acceptance  in  partial  tender  and 
"hedged  tendering"  in  connection  with 
partial  tender  offers,  i.e.,  tendering  and 
then  selling  a  portion  of  the  tendered 
shares  in  the  market. 

Prior  Commission  Determination 
Under  5  U.S.C.  601:  In  connection  with 
the  release  proposing  rule  14e— 4,  which 
was  published  in  the  Federal  Register 
on  March  8,  1989.  the  Chairman  of  the 
Commission  certified  that  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  received  no 
comments  on  the  certification. 

Rules  and  Forms  To  Be  Reviewed  by 
the  Division  of  Investment  Management 

rjfye.Rulella-3. 

Citation:  17  CFR  270.11a-3. 

Authority:  15  U.S.C.  80a-6(c),  80a- 
11(a).  80a-37,  and  80a-39. 

Description:  Rule  lla-3  under  the 
Investment  Company  Act  of  1940  sets 
forth  conditions  under  which  an  open- 
end  investment  company  ("fund"), 
other  than  a  separate  account,  may  offer 
a  security  holder  of  the  fund,  or  of  any 
other  fund  in  the  same  fund  group,  to 
exchange  his  seciu-ity  for  a  security  of 
the  offering  fund. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  The  Conunission  prepared 
a  Final  Regulatory  Flexibility  Analysis 
("FRFA")  in  connection  with  the  release 
adopting  rule  lla-3,  published  in  the 
Federal  Register  on  August  24,  1989. 
The  Commission  stated  that  the 
exemptive  rule  was  intended  to  reduce 
significantly  the  expense  and  burden  to 
funds,  including  small  funds,  of  filing 
applications  regarding  exchange  offers. 
In  addition,  to  the  extent  that  funds 
relying  on  the  rule  would  be  required  to 
make  disclosures,  the  Commission 


concluded  those  requirements  would 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  adopted 
conforming  amendments  to  the  rule's 
definition  of  "deferred  sales  load"  in 
September  1996,  which  did  not  afffect 
the  Commission's  FRFA. 

Title:  Rule  32a-3. 
Citation:  17  CFR  270.32a-3. 
Authority:  15  U.S.C.  80a-6(c),  80a-37. 
and  80a-39. 

Description:  Rule  32a-3  under  the 
Investment  Company  Act  of  1940 
provides  an  exemption  from  the 
provision  of  Section  32(a)(1)  of  that  Act 
regarding  the  time  period  during  which 
a  registered  management  investment 
company  must  select  an  independent 
public  accountant. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  Li  connection  with  the 
release  proposing  Rule  32a-3,  which 
was  published  in  the  Federal  Register 
on  March  8,  1989,  the  Chairman 
certified  that  if  adopted,  the  rule  would 
not  have  a  significant  economic  effect 
on  a  substantial  niunber  of  small 
entities.  The  Commission  received  no 
comments  on  the  certification. 
ritye:FormN-17f-2. 
Citation:  17  CFR  274.220. 
Authority:  15  U.S.C.  80a-37  and  80a- 
39. 

Description:  Form  N-17f-2  under  the 
Investment  Company  Act  of  1940  is 
filed  under  Rule  17f-2  of  that  Act.  The 
Form  is  the  cover  page  for  a  certificate 
of  accounting  of  securities  and  similar 
investments  of  a  management 
investment  company  that  are 
maintained  in  the  custody  of  that 
company. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  In  connection  with  the 
release  proposing  rule  Form  N-17f-2, 
which  was  published  in  the  Federal 
Register  on  August  9,  1989,  the 
Chairman  certified  that  if  adopted,  the 
form  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  Commission 
received  no  comments  on  the 
certification. 

Title:  Form  ADV-E. 
Citation:  17  CFR  279.8. 
Authority:  15  U.S.C.  80b-l  et  seq. 
Description:  Form  ADV-E  under  the 
Investment  Advisers  Act  of  1940  is  the 
form  used  as  a  cover  page  for  a 
certificate  of  accounting  of  securities 
and  funds  in  possession  or  custody  of 
an  investment  adviser. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  The  Chairman  signed  a 
Regulatory  Flexibility  Certification  in 
connection  with  the  release  adopting 
Form  ADV-E.  The  release  was 


published  in  the  Federal  Register  on 
August  4,  1989.  The  Certification  states 
that,  if  adopted,  the  Form  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Certification  states  that  Fonn  ADV- 
E  would  serve  as  a  cover  sheet  to 
accountant  examination  certificates,  and 
consequently,  only  entities  required  to 
file  an  examination  certificate  would  be 
required  to  file  the  proposed  form.  The 
Certification  also  states  that  the  form 
would  neither  require  additional 
information  to  be  gathered  or  disclosed, 
nor  impose  a  new  filing  burden. 
Therefore,  the  form  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Tifye;  Form  U-1 3-1. 
Citation:  17  CFR  259.113. 
Authority:  15  U.S.C.  79e,  79f,  79g,  79j, 
797,  79m.  79q,  and  79t. 

Description:  Form  U-13-1  under  the 
Public  Utility  Holding  Company  Act  of 
1935  is  the  application  to  be  filed  for 
approval  of  a  company  as  a  mutual 
service  company  pursuant  to  Rule  88 
under  the  Act  or  the  declaration  to  be 
filed  with  respect  to  the  organization 
and  conduct  of  business  of  a  subsidiary 
service  company  pursuant  to  Rule  88 
under  the  Act. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  The  Form  was  adopted 
prior  to  the  enactment  of  the  Regulatory 
Flexibility  Act,  and  has  not  been 
amended  since  the  enactment  of  the 
RFA.  The  Commission  has  taken  no 
prior  action  on  this  Form  under  the 
RFA. 

rif/e.FormU-12(I)-A. 

Citation:  17  CFR  259.212a. 

Authority:  15  U.S.C.  79e,  79f.  79g,  79j, 
79/  79m,  79q  and  79t. 

Description:  Form  U-12(I)-A  under 
the  Public  Utility  Holding  Company  Act 
of  1935  is  a  statement  to  be  filed  by  a 
person  employed  by  a  registered 
holding  company  or  employed  by  a 
subsidiary  of  a  registered  holding 
company  who  engages  in  any  activity 
within  the  scope  of  Section  12(1)  of  the 
Act. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  In  connection  with  the 
release  proposing  revisions  to  Form  U- 
12(I)-A  published  in  the  Federal 
Register  on  November  4,  1992,  the 
Chairman  of  the  Commission  certified 
that  the  amended  rules  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  received  no  comments  on 
the  certification. 

TiYie:  Form  U-12(I)-B. 
Citation:  17  CFR  259.212b. 
Authority:  15  U.S.C.  79e,  79f,  79g,  79j, 
797,  79m,  79q,  and  79t. 


Description:  Form  U-12(I)-B  under 
the  Public  Utility  Holding  Company  Act 
of  1935  is  an  advance  statement  to  be 
filed  every  three  years  by  a  person 
employed  by  a  registered  holding 
company  or  employed  by  a  subsidiary  of 
a  registered  holding  company  who 
engages  in  any  activity  within  the  scope 
of  Section  12(1)  of  the  Act  and  whose 
anticipated  activities  contemplate  only 
routine  expenses  as  specified  in  Rule 
71(b)  under  the  Act. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601 :  In  connection  with  the 
release  adopting  revisions  to  Form  U- 
12(I)-B  published  in  the  Federal 
Register  on  April  28,  1994,  the 
Chairman  of  the  Commission  certified 
that  the  amended  rules  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

ri(7e;FormU-R-l. 

Citation:  17  CFR  259.221. 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j, 
797,  79m,  79q,  and  79t. 

Description:  Form  LJ-R-l  under  the 
Public  Utility  Holding  Company  Act  of 
1935  is  a  declaration  to  be  filed 
pursuant  to  Rule  62  under  the  Act  for 
solicitations  in  connection  with  any 
reorganization  subject  to  the  rule. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  The  Form  was  adopted 
prior  to  the  enactment  of  the  Regulatory 
Flexibility  Act  and  has  not  been 
amended  since  the  enactment  of  the 
RFA.  The  Commission  has  taken  no 
prior  action  on  this  Form  under  the 
RFA. 

ri(7e;  Form  U-1 3-60. 

Citation:  17  CFR  259.313. 

Authority:  15  U.S.C.  79m. 

Description:  Form  U-13-60  under  the 
Public  Utility  Holding  Company  Act  of 
1935  is  to  be  filed  pursuant  to  Rule  94 
imder  the  Act  by  mutual  service 
companies  and  subsidiary  service 
companies  required  under  the  rule  to 
file  annual  reports  under  Section  13  of 
the  Act. 

Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  The  Form  was  adopted 
prior  to  the  enactment  of  the  Regulatory 
Flexibility  Act  and  has  not  been 
amended  since  the  enactment  of  the 
RFA.  The  Commission  has  taken  no 
prior  action  on  this  Form  under  the 
RFA. 

Tit7e.FormU-3A3-l. 

Citation:  17  CFR  259.403. 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j. 
797,  79m,  79q  and  79t. 

Description:  Form  U-3A3-1  under  the 
Public  Utility  Holding  Company  Act  of 
1935  is  a  statement  to  be  filed  piusuant 
to  Rule  3  under  the  Act  by  a  bank 
claiming  exemption  from  any 
obligation,  duty,  or  liability  as  a  holding 
company  under  the  Act. 


Prior  Commission  Final  Action  Under 
5  U.S.C.  601:  The  Form  was  adopted 
prior  to  the  enactment  of  the  Regulatory 
Flexibility  Act,  and  has  not  been 
amended  since  the  enactment  of  the 
RFA.  The  Commission  has  taken  no 
prior  action  on  this  Form  under  the 
RFA. 

The  Commission  invites  public 
comment  on  both  the  list  and  on  the 
rules  to  be  reviewed. 

By  the  Commission. 

Dated:  January  12.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-1475  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-20e254-90] 
RIN  1545-A072 

Source  of  Compensation  for  Labor  or 
Personal  Services 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


SUMMARY:  This  document  contains  a 
proposed  Income  Tax  Regulation 
describing  the  appropriate  basis  for 
determining  the  source  of  income  from 
labor  or  personal  services  performed 
partly  within  and  partly  without  the 
United  States.  This  proposed  regulation 
would  modify  the  existing  final 
regulation  under  section  861  of  the 
Internal  Revenue  Code  (Code).  This 
regulation  would  affect  foreign  and 
United  States  persons  that  perform 
services  partly  within  and  partly 
without  the  United  States  during  the 
taxable  year.  This  document  also 
provides  a  notice  of  a  public  hearing  on 
this  proposed  regulation. 
DATES:  Written  and  electronic  comments 
and  outlines  of  topics  to  be  discussed  at 
the  pubUc  hearing  scheduled  for  April 
19,  2000,  must  be  received  by  March  29, 
2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-208254-90). 
room  5226,  Internal  Revenue  Service. 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  band  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  {REG- 
208254-90),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
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contains  proposed 
to  the  Income  Tax 
26CFRPart  1)  under 
the  Internal  Revenue 
These  amendments  modify 
of  the  existing  final 
to  the  determination 
of  income  from  the 
of  labor  or  personal 

such  labor  or  personal 

lerformed  partly  within 

the  United  States. 


of  Provisions 

(a)(3)  of  the  Code 


provides,  in  general,  that  compensation 
for  the  perfo  rmance  of  labor  or  personal 
services  witkin  the  United  States  is 
treated  as  gr  )ss  income  from  sources 
within  the  I  nited  States.  Generally, 
under  currei  it  §  1.861-4(b){l){i)  of  the 
Income  Tax  Regulations,  if  a  specific 
amount  is  p  dd  for  labor  or  personal 
services  per  ormed  in  the  United  States, 
that  amount  shall  be  included  in  United 
States  sourc  i  gross  income.  If  no 
accurate  allocation  or  segregation  of 
amounts  pa:  d  as  compensation  for  labor 
or  personal  tervices  performed  in  the 
United  Stat«  s  can  be  made,  or  when 
such  compe  nsation  is  paid  for  labor  or 
personal  sei  vice  performed  partly 
within  and  )artly  without  the  United 
States,  this  egulation  provides  that  the 
amount  to  b  e  included  in  gross  income 
from  sources  within  the  United  States 
shall  be  det  jrmined  on  the  basis  that 
most  correc  tly  reflects  the  proper  source 
of  income  u  nder  the  facts  and 
circumstani  :es  of  the  particular  case.  In 
many  cases  the  facts  and  circumstances 
will  be  sucl  i  that  aui  apportionment  on 
a  time  basis  will  be  acceptable;  that  is. 


the  amount  to  be  included  in  gross 
income  from  sources  within  the  United 
States  will  be  that  amount  that  bears  the 
same  relation  to  the  total  compensation 
as  the  number  of  days  of  performance  of 
the  labor  or  service  within  the  United 
States  bears  to  the  total  number  of  days 
of  performance  of  labor  or  services  for 
which  the  payment  is  made.  In  other 
cases,  the  facts  and  circumstances  will 
be  such  that  another  method  of 
apportionment  will  be  acceptable. 

The  IRS  understands  that,  under  the 
current  regulations,  U.S.  individuals 
posted  overseas  and  foreign  individuals 
posted  to  the  United  States  generally 
apportion  compensation  on  a  time  basis. 
However,  the  IRS  has  become  aware  that 
under  the  facts  and  circumstances  test 
of  the  current  regulations,  U.S. 
individuals  are  taking  the  position  that 
certain  fringe  benefits  associated  with 
an  overseas  posting  by  their  employer 
should  be  considered  compensation  for 
labor  or  personal  services  performed 
outside  the  United  States  and  treated 
entirely  as  foreign  source  income  even 
though  some  services  are  performed 
within  the  United  States  during  the  time 
of  the  overseas  posting.  Conversely, 
foreign  individuals  posted  to  the  United 
States  are  taking  the  position  that  fringe 
benefits  associated  with  their  U.S. 
posting  should  be  apportioned  between 
compensation  for  labor  or  personal 
services  performed  within  and  without 
the  United  States  based  upon  the 
amount  of  time  spent  in  each 
jurisdiction  and  would  be  partly  U.S. 
and  partly  foreign  source  income.  In 
addition,  under  the  current  regulations, 
similarly  situated  taxpayers  may  be 
treated  differently  depending  upon  how 
their  employers  accoimt  for  any  foreign 
posting  fringe  benefits.  Where  an 
employer  separately  states  the  value  of 
a  fringe  benefit,  a  U.S.  individual  posted 
overseas  may  argue  that  the  fringe 
benefit  is  entirely  compensation  for 
labor  or  personal  services  performed 
outside  the  United  States  and  foreign 
source.  However,  another  employee 
receiving  the  same  amount  of  additional 
compensation  as  part  of  a  foreign 
posting,  but  where  that  benefit  is  not 
separately  stated,  will  often  be  required 
to  apportion  this  benefit  on  the  basis  of 
time.  Finally,  the  current  regulations 
may  allow  U.S.  individuals  to  take  an 
inconsistent  position  for  U.S.  and 
foreign  tax  purposes  with  respect  to  the 
source  of  fringe  benefits  associated  with 
an  overseas  posting  and  avoid  all  tax  on 
such  compensation. 

Treasury  and  the  IRS  have  determined 
that  an  individual  who  performs  labor 
or  personal  services  partly  within  and 
partly  without  the  United  States  during 
a  specific  time  period  should  apportion 


the  services  income,  including  any 
income  in  the  nature  of  fringe  benefits, 
between  compensation  for  labor  or 
personal  services  performed  within  and 
without  the  United  States  on  a  time 
basis.  The  amount  of  compensation  paid 
for  labor  or  personal  services  performed 
in  the  United  States,  as  determined 
under  proposed  §  1.861-4(b),  will 
constitute  United  States  source  income 
unless  an  exception  applies  under 
§  1.861-4(a).  A  time  basis  test  for 
individuals  will  provide  certainty  as 
well  as  ease  of  administration  for  both 
taxpayers  and  the  IRS.  A  time  basis  test 
will  also  prevent  the  possibility  of  in- 
bound taxpayers  taking  a  time  basis 
apportionment  position  to  apportion  a 
portion  of  their  United  States  posting 
fringe  benefits  back  to  their  home 
country  while  similarly  situated  out- 
bound taxpayers  take  a  facts  and 
circumstances  position  to  allocate  all  of 
their  fringe  benefits  to  foreign  sources. 
This  rule  will  also  eliminate  any 
disparate  treatment  of  similarly  situated 
taxpayers  that  might  occur  due  to  their 
employer's  method  of  wage  accounting. 
Finally,  Treasury  and  the  IRS  believe 
that  this  rule  will  limit  the  potential  for 
individuals  to  take  inconsistent 
positions  for  U.S.  and  foreign  tax 
purposes  with  respect  to  the  source  of 
their  fringe  benefits  and  avoid  all  tax. 

Treasury  and  the  IRS  have  further 
determined  that,  with  respect  to  persons 
other  than  an  individual,  an 
apportionment  based  upon  all  of  the 
facts  and  circumstances  available,  for 
example,  an  apportionment  based  upon 
pajToU  expenses  or  capital  and 
intangibles  employed^  may  better  reflect^ 
the  proper  source  of  such  compensation. 
In  many  situations,  an  apportionment 
on  a  time  basis  may  be  acceptable. 

The  proposed  regulation  would  delete 
as  obsolete  current  §  1.861-4(b)(2), 
containing  rules  applicable  to  taxable 
years  begirming  before  January  1, 1976. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  for  taxable  years  beginning 
on  or  after  the  date  they  are  published 
in  the  Federal  Register  as  final 
regulations. 

Special  Analyses 

It  has  been  determined  that  this 
proposed  rulemaking  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  Chapter  5)  does  not  apply 
to  this  regulation,  and,  because  this 
regulation  does  not  impose  a  collection 


of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  do  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  this  proposed  regulation  is 
adopted  as  a  final  regulation, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  pubhc 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  April  19,  2000,  beginning  at  10  a.m. 
in  room  2615  of  the  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  yoiu"  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
March  29,  2000.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  David  Bergkuist  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Coimsel, 
Internal  Revenue  Service.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in  its 
development. 
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List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NC0ME  TAX 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.861-4  is  amended  as 
follows: 

1.  The  heading  for  paragraph  (a)  is 
revised. 

2.  A  new  sentence  is  added  at  the 
beginning  of  paragraph  (a)(1). 

3.  Paraaraphs  (b)  and  (d)  are  revised. 
The  addition  and  revisions  read  as 

follows: 

§  1 .861  -4    Compensation  for  labor  or 
personal  services. 

(a)  Compensation  for  labor  or 
personal  services  performed  within  the 
United  States.  (1)  Generally,  a  specific 
amoimt  paid  for  labor  or  personal 
services  performed  in  the  United  States 
is  gross  income  from  sources  within  the 
United  States.  *  *  *      , 

*        *        *        *        * 

(b)  Compensation  for  labor  or 
personal  services  performed  partly 
within  and  partly  without  the  United 
States — (1)  Persons  other  than 
individuals.  If  a  taxpayer  other  than  an 
individual  receives  compensation  for  a 
specific  time  period  for  labor  or 
personal  services  performed  partly 
within  and  partly  without  the  United 
States,  the  amount  of  compensation  for 
labor  or  personal  services  performed  in 
the  United  States  shall  be  determined 
on  the  basis  that  most  correctly  reflects 
the  proper  source  of  the  income  under 
the  facts  and  circumstances  of  the 
particular  case.  To  the  extent  that  a 
determination  is  made  on  a  time  basis, 
the  time  period  to  which  the 
compensation  for  services  relates  is 
presumed  to  be  the  taxable  year  of  the 
taxpayer  in  which  the  services  are 
performed  unless  the  taxpayer 
establishes  to  the  satisfaction  of  the 
Commissioner,  or  the  Commissioner 
determines,  a  change  in  circumstances 
that  establishes  a  distinct,  separate,  and 
continuous  period  of  time. 

(2)  Individuals.  If  an  individual 
receives  compensation,  including  fringe 
benefits,  for  a  specific  time  period  for 
labor  or  personal  services  that  are 
performed  partly  within  and  partly 
without  the  United  States,  the  amount 
of  compensation  for  labor  or  personal 


services  performed  within  the  United 
States  shall  be  determined  on  a  time 
basis.  An  amount  of  compensation  for 
labor  or  personal  services  performed  in 
the  United  States  determined  on  a  time 
basis  is  an  amount  that  bears  the  same 
relation  to  the  total  compensation  as  the 
number  of  days  of  performance  of  the 
labor  or  services  within  the  United 
States  bears  to  the  total  number  of  days 
of  performance  of  labor  or  services  for 
which  the  compensation  payment  is 
made.  The  time  period  to  which  the 
compensation  for  services  relates  is 
presiuned  to  be  the  calendar  year  in 
which  the  services  are  performed, 
unless  the  taxpayer  establishes  to  the 
satisfaction  of  the  Commissioner,  or  the 
Commissioner  determines,  a  change  in 
circimistances  that  establishes  a 
distinct,  separate,  and  continuous 
period  of  time.  For  example,  a  transfer 
from  a  position  in  the  United  States  to 
a  foreign  posting  during  the  year  would 
generally  establish  two  separate  time 
periods.  However,  a  foreign  posting  that 
requires  short-term  returns  to  the  United 
States  to  perform  services  for  the 
employer  would  not  be  sufficient  to 
establish  a  distinct,  separate,  and 
continuous  time  period  within  the 
foreign  posting  time  period.  Short-term 
returns  to  the  United  States  during  the 
separate  time  period  of  the  foreign 
posting  would  be  relevant  to  the 
apportionment  of  compensation  relating 
to  such  time  period. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b): 

Example  1.  Corp  X,  a  United  States 
corporation,  receives  compensation  of 
$15,000  under  a  contract  for  services  to  be 
performed  concurrently  in  the  United  States 
and  in  several  foreign  countries  at  differing 
rates  of  compensation  by  numerous  Corp  X 
employees  during  the  taxable  year.  The 
employees  performing  services  under  this 
contract  perform  their  services  exclusively  in 
one  jurisdiction  and  do  not  work  both  within 
and  without  the  United  States  during  the 
taxable  year.  The  payroll  costs  for  employees 
performing  services  in  the  United  States 
associated  with  these  contract  services  is 
$2,000  out  of  a  total  contract  payroll  cost  of 
$3,000.  Since  the  employees  add  relatively 
different  amounts  of  value  to  the  product,  a 
time  basis  test  is  not  the  best  test  under  the 
facts  and  circumstances  of  this  particular 
case.  An  apportionment  of  the  income 
received  under  the  contract  based  upon 
relative  payroll  costs  would  be  the  basis  that 
most  correctly  reflects  the  proper  source  of 
the  income.  Thus,  $10,000  of  the 
compensation  received  under  this  contract 
will  be  compensation  for  labor  or  personal 
services  performed  in  the  United  States 
($15,000  X  $2,000/$3,000). 

Example  2.  Corp  X,  a  United  States 
corporation,  receives  compensation  of 
$15,000  under  a  contract  for  services.  Corp  X 
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(which  includes  the  $75,000  in  fringe 
benefits  that  relate  to  the  foreign  posting),  is 
compensation  allocated  to  services 
performed  for  the  final  three  quarters  of  his 
taxable  year.  During  the  last  three  quarters  of 
the  year,  A's  periodic  performance  of  services 
in  the  United  States  does  not  constitute 
distinct,  separate,  and  continuous  periods  of 
time.  Of  this  $150,000  amount,  $125,000 
(150/180  X  $150,000)  is  apportioned  to 
compensation  for  labor  or  personal  services 
performed  outside  the  United  States,  and 
$25,000  (30/180  X  $150,000)  is  apportioned 
to  compensation  for  labor  or  personal 
services  performed  in  the  United  States. 
***** 

(d)  Effective  date.  Paragraphs  (a)  and 
(c)  of  this  section  apply  with  respect  to 
taxable  years  beginning  after  December 
31,  1966,  however,  the  first  sentence  of 
paragraph  (a)(1)  applies  to  taxable  years 
beginning  on  or  after  final  regulations 
are  published  in  the  Federal  Register. 
Paragraph  (b)  of  this  section  applies  to 
taxable  years  beginning  on  or  after  final 
regulations  are  published  in  the  Federal 
Register.  For  paragraph  (b)  of  this 
section  and  corresponding  rules 
applicable  to  taxable  years  beginning 
after  December  31.  1966.  and  before  the 
date  final  regulations  are  published  in 
the  Federal  Register,  see  §  1.861^(b)  in 
effect  prior  to  the  date  final  regulations 
are  published  in  the  Federal  Register 
(26  CFR  part  1  revised  April  1.  1999). 
For  corresponding  rules  applicable  to 
taxable  years  beginning  before  January 
1.  1967,  see  §  1.861^  in  effect  prior  to 
October  2.  1975  (26  CFR  part  1  revised 
April  1. 1975). 

Robert  E.  VVenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-757  Filed  1-20-00:  8:45  am] 
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37  CFR  Part  201 

[Docket  No.  2000-1] 

Copyright  Rules  and  Regulations: 
Information  Given  by  the  Copyright 
Office 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Copyright  Office  is 
proposing  amendments  to  its 
regulations  governing  information  given 
to  the  public  for  litigation  purposes  in 
cases  where  the  application  for 
registration  is  still  in-process.  The 
Office  is  also  proposing  to  publish  in 
regulatory  text  the  existing  requirement 


for  submission  of  a  Litigation  Statement 
when  a  third  party  needs  copies  of 
material  accompanying  a  registration 
claim  for  use  in  actual  or  pending 
litigation  and  other  minor  clarifications 
to  these  regulations.  These  proposed 
amendments  will  allow  a  qualified  party 
greater  access  to  in-process  registration 
materials  and  also  provide  clearer 
information  to  the  public  on  how  to  get 
these  materials. 

DATES:  Written  comments  are  due 
March  21,  2000. 

ADDRESSES:  An  original  and  ten  copies 
of  the  comments  should  be  addressed,  if 
sent  by  mail,  to:  David  O.  Carson, 
General  Counsel,  Copyright  GC/I&R. 
P.O.  Box  70400,  Southwest  Station, 
Washington,  DC  20024.  If  delivered  by 
hand,  an  original  and  ten  copies  should 
be  delivered  to:  Office  of  the  General 
Counsel,  United  States  Copyright  Office, 
James  Madison  Memorial  Building, 
Room  403,  First  Street  and 
Independence  Avenue,  S.E., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Patricia  L.  Sinn,  Senior  Attorney, 
Copyright  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  DC 
20024.  Telephone:  (202)  707-8380.  Fax: 
(202) 707-8366. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Copyright  Act  makes  the  Register 
of  Copyrights  responsible  for  all 
administrative  functions  and  duties 
under  title  1 7  and  authorizes  the 
Register  to  establish  regulations  for  this 
administration.  17  U.S.C.  701,  702.  As 
an  Office  of  public  record,  the  Copyright 
Office  provides  a  public  record  of 
completed  registrations  and 
recordations,  and  it  permits  access  to 
these  records  and  to  the  materials  or 
files  accompanying  a  registration 
claim — the  application,  the  deposit,  and 
any  correspondence — when  the 
conditions  specified  in  the  regulations 
are  met.  See  17  U.S.C.  705,  706.  See  also 
37  CFR  201.2. 

The  Copyright  Office's  existing 
regulations  tell  the  public  how  to  get 
information  on  or  access  to  such 
registration  materials.  37  CFR  202.1, 
202.2.  In  the  past,  the  regulations  have 
distinguished  between  providing  these 
materials  to  copyright  claimants  and 
providing  them  to  third  parties,  and  also 
between  providing  copies  in  cases 
where  the  claim  has  been  examined  and 
registered  or  refused  and  in  those  where 
the  claim  is  still  pending  or  in-process. 
By  in-process  the  Office  means  those 
materials,  including  correspondence 
files,  applications,  and  deposit  copies, 


associated  with  claims  to  registration 
that  are  still  being  processed  and  those 
for  which  the  process  has  been 
reopened. 

The  Copyright  Office  already  permits 
limited  access  to  in-process  files.  See  37 
CFR  201.2(b)(2)-{5),  201.2{c)(lH2). 
However,  the  Office  no  longer  sees  a 
reason  to  distinguish  between  a  request 
for  material  from  an  in-process  file  and 
material  from  a  closed  file  when  a 
qualified  party  needs  this  material  for 
litigation  purposes.  The  Office, 
therefore,  proposes  amending  its 
regulations  to  permit  the  making  of 
copies  of  material  accompanying  in- 
process  claims — including  the  deposit — 
in  the  same  circumstances  relating  to 
litigation  as  those  in  which  copies  may 
be  made  from  a  closed  file.  See  37  CFR 
201.2(d)(2)(ii). 

Information  needed  to  initiate  a 
search.^  A  party  requesting  a  search  for 
any  material  accompanying  a 
registration  claim  in  order  to  get 
information,  inspect,  or  get  copies  of 
such  material  must  provide  as  much 
specific  information  as  possible  about 
the  material  desired,  including  facts 
such  as  the  name(s)  of  the  copyright 
claimant(s)  of  record  (or  his  or  her 
designated  agent),  the  title(s)  of  the 
work(s)  to  be  located  and  copied;  and 
the  date(s)  the  work(s)  was  submitted 
for  registration.  See  37  CFR 
201.2(b)(3)(i). 

Access  to  contents  of  works. 
Ciurently,  the  Office  outlines 
procediu-es  for  gaining  access  to 
registration  records  or  materials  in  37 
CFR  201.2(b).  Often  a  request  for  access 
to  these  materials  is  associated  with 
legal  proceedings.  In  particular, 
§  201.2(b)(5)  permits  access  to  in- 
process  files  by  someone  other  than  the 
copyright  claimant  in  extraordinary 
circumstances;  in  practice  the 
circimistances  under  which  this  relief 
has  been  granted  are  equivalent  to 
actual  or  prospective  litigation.  The 
Office  proposes  amending  this 
subsection  to  allow  the  making  of  copies 
of  such  material  available  in  cases 
identical  to  those  already  set  out  in  37 
CFR  201.2(d)  for  closed  files  wherein  a 
qualified  party  may  request  certified  or 
uncertified  reproductions  of  copies, 
phonorecords,  or  other  identifying 
material  deposited  in  connection  with 
registration  of  a  work.  Section 
201.2(d)(1)  specifies  what  information 
should  be  included  in  the  request  to  get 
copies  of  records.  Section  201.2(d)(2) 
specifies  three  conditions  in  which 
copies  may  be  made  of  registration 
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materials.  They  are:  (1)  at  the  written 
request  of  the  claimant,  or  his  or  her 
designated  agent,  or  from  an  owrner  of 
exclusive  rights;  (2)  at  the  written 
request  of  an  attorney  for  litigation 
purposes;  and  (3)  upon  receipt  of  a  court 
order.  The  proposed  regulations  would 
permit  access  to  and  copying  of  in- 
process  files  under  the  same 
circumstances  found  in  201.2(d)(2)  and 
(3). 2  In  the  second  situation  the  attorney 
or  authorized  representative  must  file  a 
Litigation  Statement  with  the  Copyright 
Office. 

2.  Use  of  the  Litigation  Statement 

The  proposed  amendment  requires 
use  of  a  Litigation  Statement  for 
requesting  in-process  materials  to  be 
used  in  litigation.  The  Office  has 
recommended  the  use  of  a  Litigation 
Statement  for  completed  files  for  a  long 
time.  In  1991,  it  announced  that  in  order 
to  obtain  copies  of  material  deposited 
with  the  Office  in  support  of  a 
registration  claim,  an  attorney  or 
authorized  agent  had  to  submit  a 
Litigation  Statement.  56  FR  12957 
(March  29,  1991).  A  party  that  provides 
a  false  statement  of  a  material  fact  in  a 
Litigation  Statement  is  subject  to 
criminal  penalties  under  the  terms  of  18 
U.S.C.  1001.  Currently,  the  Litigation 
Statement  requires  that  the  materials 
sought  be  identified  by  registration 
number,  year  of  registration,  and  title 
and  description  of  the  work.  The 
Litigation  Statement  also  requires  a 
description  of  the  active  or  prospective 
litigation  for  which  the  material  is  to  be 
used, including: 

1.  Name  and  address  of  client  (or 
person  requesting  the  material). 

2.  Whether  the  client  is  or  may 
become  Plaintiff  or  Defendant  in 
litigation. 

3.  Name  of  the  other  party. 

4.  Nature  of  the  controversy. 

5.  Name  of  court  if  proceedings  have 
been  instituted. 

If  the  litigation  is  prospective,  the 
Litigation  Statement  requires  a 
statement  of  the  facts  surrounding  the 
controversy  and  a  copy  of  any  letter  or 
other  dociunent  that  supports  the  claim 
that  litigation  may  be  instituted. 

Just  above  the  signature  line,  the 
following  statement  appears:  "I  hereby 
affirm  to  the  Copyright  Office  that  a 
controversy  exists  and  that  the 
requested  copy  will  be  used  only  in 
connection  with  the  specified  actual  or 
prospective  litigation.  I  also 
acknowledge  that  any  other  use  of  this 
copy  would  be  in  violation  of  the 


'  See  generally  Circular  6.  For  infonnation  on 
searching  the  Office's  records  to  investigate  the 
copyright  status  of  a  work  see  Circular  22. 


2  Copyright  Office  regulations  already  permit 
copies  of  in-process  files  in  the  first  situation. 


Regulations  of  the  Copyright  Office  37 
CFR  201. 2(d)(2)." 

The  Litigation  Statement  also 
includes  a  warning  that  any  false 
statement  of  a  material  fact  made  on  the 
form  may  be  a  criminal  offense,  with  a 
reference  to  18  U.S.C.  1001  et  seq.  The 
texts  of  18  U.S.C.  1001  and  37  CFR 
201.2(d)(2)  are  reproduced  on  the  back 
of  the  Litigation  Statement. 

A  Litigation  Statement  may  be 
requested  from  the  Certification  and 
Docimients  Section  of  the  Information 
and  Reference  Division.  The  Office 
keeps  a  record  of  requests  for  copies  of 
registration  materials  made  using  the 
Litigation  Statement  for  at  least  three 
years,  and  this  system  of  records  is 
available  to  the  public  through  the 
Certification  and  Dociunents  Section. 

When  the  Office  adopts  final  rules 
concerning  access  to  and  copying  of  in- 
process  materials,  it  will  maJce  minor 
amendments  to  the  existing  Litigation 
Statement  to  conform  with  those 
regulations.  For  example,  it  will  change 
Registration  No.  to  Registration  No.  or 
Control  No.  if  an  apphcation  is  pending, 
and  broaden  the  term  "Copyright 
Registration"  to  cover  both  completed 
registrations  and  applications  for 
copyright  registration  that  are  still 
pending. 

3.  Other  Amendments 

The  Office  is  also  proposing  minor 
amendments  to  37  CFR  201.1(c)  and  (d) 
and  201.2(b)(6),  (b)(7)  and  (c)(4)  to 
update  official  addresses  and  to  clarify 
what  kind  of  information  the  Office  can 
or  cannot  supply. 

4.  Questions  for  Public  Comment 

The  Copyright  Office  requests  public 
comment  on  any  aspect  of  these 
regulations  but  especially  the  following: 

1.  Should  a  party  who  needs  copies  of 
material  for  use  in  pendihg  or  actual 
litigation  be  permitted  to  get  copies  of 
in-process  materials  in  the  same  way 
that  he  or  she  can  if  the  work  had  been 
registered  or  the  file  closed?  Why  or 
why  not? 

2.  Should  additional  information  or 
documentation  be  required  from  those 
who  file  a  Litigation  Statement?  For 
example,  to  verify  that  a  party 
requesting  information  is  truly  involved 
in  actual  or  prospective  litigation, 
should  the  party  be  required  to  submit 
a  copy  of  a  docimient  (e.g.  the  complaint 
or,  in  the  case  of  prospective  litigation, 
correspondence  to  or  from  an  alleged 
infringer)  that  describes  what  the 
dispute  over  a  copyrighted  work  entails? 

3.  If  litigation  is  prospective  rather 
than  actual,  should  the  Office  contact 
the  copyright  ovmer  or  any  other  party 
to  verify  the  likelihood  of  litigation? 
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List  of  Subject  in  37  CFR  Part  201 

Copyright. 

In  consider  ition 
proposed  that 
amended  as  f( 


PART  201— C  ENERAL  PROVISIONS 

1.  Theauthij 
continues  to 

Authority:  1 

2.  Sections 
revised  to  reap 


rity  citation  for  part  201 
I  ead  as  follows: 

U.S.C.  702. 

201.1(c)  and  (d)  are 
as  follows: 


§201.1 
Copyright  Offiie 


Comr  lunications  with  the 


shoi Id 
Co  ign 


|tc 


Of  ice : 


Refen  nee 
LM-451 


(c)  Copies 
Requests  for 
deposits 
Library  of 
Certifications 
LM-402,  101 
S.E..  Washin 

(d)  Search 
searches  of 
recordations 
indexes,  and 
Copyright 
the  Library  o 
Office, 
Section, 
Avenue,  S.E. 
6000. 

3.  Section 
follows: 

a.  By 
{b)(6): 

b.  By 
paragraph  (b 
sentences  in 

c.  By 

d.  In  para 
text,  by  addi 
application 
after  the 
copyright  re 

e.  By 
introductory 

The 
follows: 


f  records  or  deposits. 
I  opies  of  records  or 
be  addressed  to  the 
^  ess.  Copyright  Office, 
and  Documents  Section, 
Independence  Avenue, 
on,  D.C.  20559-6000. 
jf  records.  Requests  for 
K  gistrations  and 
n  the  completed  catalogs, 
other  records  of  the 

should  be  addressed  to 
Congress,  Copyright 
&  Bibliography 
, 101  Independence 
Washington,  D.C.  20559- 


remo  ifing 


revis  ng 


phri  ise 


revis  ng 


revisii  >ns 


§201.2 
Office. 


(b) 

(5)  In  exc 
Register  of 
inspection 
applications 
files  by 
copyright 
a  written 
the  Register 
access  and 
making  the 
directly 
such  access 
should  be  d 
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of  the  foregoing,  it  is 
part  201  of  37  CFR  be 
llows: 


•01.2  is  amended  as 


revis  ng  paragraphs  (b)(5)  and 


^  the  last  sentence  of 
(7)  and  adding  two 
its  place; 

paragraph  (c)(4); 
^  h  (d)(2)  introductory 
^  the  phrase  "or  an 
r  copyright  registration" 

'in  connection  with  a 
!j  istration";  and 

paragraph  (d)(2)(ii) 
text. 

to  §201.2  read  as 


g  raph 

i3 


and  Documents  Section  which  will 
either  refer  the  requestor  to  the  General 
Counsel,  or  if  litigation  is  involved, 
send  the  requestor  the  Copyright 
Office's  form  known  as  a  Litigation 
Statement.  If  a  Litigation  Statement  is 
required,  it  must  be  submitted  on  the 
Office's  form,  comply  with  §  201.2(d)(2) 
(ii),  contain  an  original  signature,  and  be 
retiuned  to  the  Certifications  and 
Documents  Section  at  the  address  given 
in  37  CFR  201.1(c). 

(6)  Direct  public  access  vdll  not  be 
permitted  to  any  financial  or  accounting 
records,  including  records  maintained 
on  Deposit  Accounts. 

(7)  *  *  *  As  the  Office  updates  and 
revises  certain  chapters  of  Compendium 
II,  it  will  make  the  information  available 
on  the  Copyright  Office's  web  site.  This 
information  is  also  available  for  public 
inspection  and  copying  in  the 
Certifications  &  Documents  Section. 

(c)  *  *  * 

(4)  The  Copyright  Office  will  not 
respond  to  any  abusive  or  scurrilous 
correspondence  or  correspondence 
where  the  intent  is  unknown. 

(d)  *  *  * 
(2)  *  *  * 

(ii)  The  Copyright  Office  receives  and 
approves  on  a  form  requested  from  the 
Certification  and  Documents  Section,  a 
Litigation  Statement  containing  a 
request  from  an  attorney  on  behalf  of 
either  a  plaintiff  or  defendant  in 
connection  with  litigation,  actual  or 
prospective,  involving  a  registered  work 
or  a  work  on  which  registration  is 
sought.  The  following  information  must 
be  included  in  such  a  request: 
***** 

Dated:  January  13.2000. 
Marybeth  Peters, 

Register  of  Copyrights. 

(FR  Doc.  00-1293  Filed  1-20-00;  8.45  am] 
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Infor  ■nation  given  by  the  Copyright 
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€  3tional  circumstances  the 
C  opyrights  may  allow 
even  copying  of  pending 
and  open  correspondence 
other  than  the 
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rec  uest  which  is  deemed  by 
to  show  good  cause  for  such 
e  stablishes  the  person 
equest  is  one  properly  and 
conberned.  Any  request  for 
or  copying  of  this  material 
rected  to  the  Certifications 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2563;  MM  Docl<et  No.  99-330;  RM- 
9677] 

Radio  Broadcasting  Services; 
Kankakee  and  Park  Forest,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Gene 
Milner  Broadcasting  Company,  Inc., 
proposing  the  reallotment  of  Channel 
260B  fi-om  Kankakee  to  Park  Forest, 


Illinois,  as  the  community's  first  local 
aural  transmission  service.  Channel 
260B  can  be  reallotted  to  Park  Forest  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  petitioner's  licensed 
site.  The  coordinates  for  Channel  260B 
at  Park  Forest  are  41-18-04  North 
Latitude  and  87-49-35  West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  February  7,  2000,  and  reply 
comments  on  or  before  February  22. 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Dennis  J.  Kelly.  Esq.,  Post 
Office  Box  6648,  Annapolis.  Maryland 
21401  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-330.  adopted  December  8.  1999,  and 
released  December  15.  1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  00-1470  Filed  1-20-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2825;  MM  Docket  No.  99-361;  RM- 
9777] 

Radio  Broadcasting  Services; 
Plainville  and  Larned,  KS 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Radio,  Inc.,  licensee  of 
Station  KFIX(FM),  Channel  245C2, 
Plainville,  Kansas,  seeking  the 
substitution  of  Channel  245C1  for 
Channel  245C2  at  Plainville,  and 
modification  of  the  hcense  for  Station 
KFIX(FM)  accordingly.  Additionally,  to 
accommodate  the  proposed  allotment  of 
Channel  245C1  at  Plainville,  the 
Commission  also  proposes  the 
substitution  of  Channel  255A  for 
Channel  244A  at  Lamed,  Kansas,  as 
requested,  and  modification  of  the 
license  for  Station  KGTR(FM)  to  specify 
operation  on  the  alternate  Class  A 
channel.  Channel  245C1  can  be  allotted 
to  Plainville  in  accordance  with  the 
minimum  distance  separation 


requirements  of  §  73.207(b)  of  the 
Commission's  Rules  at  the  licensed  site 
of  Station  KFIX(FM)  at  coordinates  39- 
01-15  NL  and  99-28-12  WL.  Channel 
255A  can  be  allotted  to  Lamed  at  the 
licensed  site  of  Station  KGTR(FM)  at 
coordinates  38-09-54  NL  and  99-06-05 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  Febmary  7,  2000,  and  reply 
comments  on  or  before  February  22, 
2000. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Susan 
A.  Marshall  and  Andrew  S.  Kersting, 
Esqs.,  Fletcher,  Heald  &  Hildreth,  P.L.C., 
1300  North  Seventeenth  Street,  11th 
Floor,  Arlington,  VA  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-361,  adopted  December  8, 1999,  and 
released  December  17,  1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC's  Reference  Information  Center 
(Room  CY-A257),  445  Twelfth  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
goveming  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Ojmmission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-1471  Filed  1-20-00;  8:45  am] 
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Timothy  J.  Calvin,  Administrator. 
Foreign  Agricultural  Service,  Room 
5071, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250.  Telephone,  fax 
or  e-mail  correspondence  may  be 
directed  to:  Sam  Dunlap,  Assistant  to 
the  Administrator,  Foreign  Agricultural 
Service,  Phone:  (202)  720-1743.  Fax: 
(202)  690-0493.  e-mail: 
dunlaps@fas.usda  .gov. 

Signed  at  Washington,  DC  on  January  13, 
2000. 

Timothy  J.  Galvin, 

Administrator,  Foreign  Agricultural  Service, 
Vice  President,  Commodity  Credit 
Corporation. 
[PR  Doc.  00-1490  Filed  1-20-00;  8:45  ami 

BILLING  CODE  3410-10-M 

DEPARTMENT  OF  AGRICULTURE 


November  29.  1999,  the 
I  Credit  Corporation  (CCC) 
Jotice  (64  FR  66606) 
ic  comment  on  the  merits 
CCC  should  finance,  in 
the  installation  or 
rain  cleaning  systems  at 
elevators  in  the  United 
Notice  announces  that  CCC 
a  public  hearing  regarding 
and  extend  the  time 
ic  comments. 
Hearing:  The  Foreign 
Service  (FAS),  United 

of  Agriculture 
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on  a  proposal  to 
1  ling  systems  at  wheat 
he  United  States.  This 
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INFORMATION  CONTACT: 
written  correspondence  to: 


Farm  Service  Agenqf 

National  Drought  Policy  Commission 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  of  Commission  public 
hearing. 

SUMMARY:  The  National  Drought  Policy 
Commission  (Commission)  shall 
conduct  a  thorough  study  and  submit  a 
r^ort  to  the  President  and  Congress  on 
national  drought  policy.  This  notice 
announces  a  public  hearing  to  be  held 
on  February  3,  2000,  in  Atlanta.  Georgia, 
and  seeks  comments  on  issues  that  the 
Commission  should  address  and 
recommendations  that  the  Commission 
should  consider  as  part  of  its  report.  The 
hearing  is  open  to  the  public. 
DATES:  The  Commission  will  conduct  a 
public  hearing  on  February  3,  2000, 
from  9:00  a.m.  to  5:00  p.m.  (Eastern 
Standard  Time)  at  Georgia  State 
University  Student  Center,  Speaker's 
Auditorium,  44  Courtland  Street, 
Atlanta,  Georgia. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Commission  at  the 
public  hearing,  must  contact  the 
Executive  Director,  Leona  Dittus,  in 
writing  (by  letter,  fax  or  internet)  no 
later  than  COB,  January  27.  2000.  in 
order  to  be  included  on  the  agenda. 
Presenters  will  be  approved  on  a  first- 
come,  first-served  basis.  The  request 
should  identify  the  name  and  affiliation 
of  the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  Thirty-five  copies  of 
any  written  presentation  material  shall 


be  given  to  the  Executive  Director  by  all 
presenters  no  later  than  the  time  of  the 
presentation  for  distribution  to  the 
Commission  and  the  interested  public. 
Those  wishing  to  testify,  but  who  are 
unable  to  notify  the  Commission  office 
by  January  27,  2000,  wriill  be  able  to  sign 
up  as  a  presenter  the  day  of  the  hearing 
(February  3,  2000)  between  8:00  a.m. 
and  1:00  p.m.  (Eastern  Standard  Time). 
These  presenters  will  testify  on  a  first- 
come,  first-served  basis  and  comments 
will  be  limited  based  on  the  time 
available  and  the  number  of  presenters. 
Written  statements  will  be  accepted  at 
the  meeting,  or  may  be  mailed  or  faxed 
to  the  Commission  office. 

Persons  with  disabilities  who  require 
accommodations  to  attend  or  participate 
in  this  meeting  should  contact  Leona 
Dittus,  on  202-720-3168,  or  Federal 
Relay  Service  at  1-800-877-8339,  and 
leona.dittus@usda.gov.  by  COB  January 

27.  2000. 

Comments:  The  public  is  invited  to 
respond  and/or  to  submit  additional 
comments,  concerns,  and  issues  for 
consideration  by  the  Commission. 
ADDRESSES:  Comments  and  statements 
should  be  sent  to  Leona  Dittus, 
Executive  Director,  National  Drought 
Policy  Conmiission,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Room  6701-S,  STOP  0501, 
Washington,  DC.  20250-0501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leona  Dittus  (202)  720-3168;  FAX  (202) 
720-9688;  Internet: 
leona.dittus@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Commission  is  to  provide 
advice  and  recommendations  to  the 
President  and  Congress  on  the  creation 
of  an  integrated,  coordinated  Federal 
policy,  designed  to  prepare  for  and 
respond  to  serious  drought  emergencies. 
Tasks  for  the  Commission  include 
developing  recommendations  that  will 
(a)  better  integrate  Federal  laws  and 
programs  with  ongoing  State,  local,  and 
tribal  programs,  (b)  improve  public 
awareness  of  the  need  for  drought 
mitigation,  prevention,  and  response 
and  (c)  determine  whether  all  Federal 
drought  preparation  and  response 
programs  should  be  consolidated  under 
one  existing  Federal  agency,  and,  if  so, 
identify  the  agency. 

Below  is  a  draft  vision  statement  and 
set  of  principles  to  guide  the 
Commission.  Draft  Vision  Statement: 
Our  vision  is  of  a  well-informed, 
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involved  U.S.  citizenry  and  its 
governments  prepared  for  and  capable 
of  lessening  the  impacts  of  drought — 
consistently  and  timely — in  the  new 
millennium. 

This  vision  is  based  on  the  following 
principles: 

Consideration  of  all  affected  entities 
and  related  issues,  including  legal, 
economic,  geographic,  climate, 
religious,  and  cultural  differences; 
fairness  and  equity;  and  environmental 
concerns; 

Comprehensive,  long-term  strategies 
that  emphasize  drought  planning  and 
measures  to  reduce  the  impacts  of 
drought; 

Federal  role  focused  on  appropriate 
coordination,  technical  assistance, 
education,  and  incentives  while  at  all 
times  respecting  the  rights  and 
responsibilities  of  Federal,  State,  and 
local  governments,  and  tribal 
sovereignty; 

Self-reliance  and  self-determination; 
Lessons  learned  from  past  drought 
experiences; 

Shared  drought-related  expertise  and 
knowledge  across  international  borders. 

In  addition  to  your  own  views  and 
thoughts  regarding  a  national  drought 
policy,  as  you  review  the  draft  vision 
and  guiding  principles,  the  Commission 
would  be  interested  in  your  thoughts 
regarding  the  following  questions: 

1 .  What  is  the  best  means  for 
informing  the  public  of  Federal 
assistance  for  drought  planning  and 
mitigation? 

2.  What  type  qf  information  do  you 
need  for  responding  to  the  drought? 

3.  What  needs  do  you  or  your 
organization  presently  have  with  respect 
to  addressing  drought  conditions? 

4.  What  do  you  see  as  the  Federal  role 
with  respect  to  drought  preparedness? 
Drought  response?  Should  Federal 
emergency  assistance  be  contingent  on 
advance  preparedness? 

5.  Are  there  any  ways  you  feel  that  the 
Federal  Government  could  better 
coordinate  with  State,  regional,  tribal, 
and  local  governments  in  mitigating  or 
responding  to  droughts? 

6.  What  lessons  have  you  or  your 
organization  learned  from  past  drought 
experiences  that  would  be  beneficial  in 
the  creation  of  a  national  drought 
policy? 

Signed  at  Washington,  D.C.,  on  January  18, 
2000. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 
RIN  0S84-AC89 

National  School  Lunch  Program:  Pilot 
Projects,  Alternatives  to  Free  and 
Reduced  Price  Application 
Requirenr>ents  and  Verification 
Procedures 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  pilot 
projects  which  would  permit  selected 
school  food  authorities  and  State 
agencies  to  test  alternatives  to  the 
application  procedures  and  verification 
process  for  households  participating  in 
the  National  School  Lunch  Program. 
This  notice  responds  to  recent  data 
comparisons  which  suggest  that  the 
existing  application  procedures  and 
verification  process  do  not  effectively 
deter  misreporting  of  eligibility 
information.  The  results  of  these  tests 
will  be  used  in  considering  revisions  to 
the  current  application  procedures  and 
verification  process  to  reduce  the 
misreporting  of  eligibility  information. 
DATES:  Applications  to  conduct  a  pilot 
project  must  be  postmarked  no  later 
than  March  21,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Sinn  by  telephone  at  (703) 
305-2017  to  request  an  application 
packet  or  in  vmting  to:  Matthew  Sinn, 
Office  of  Analysis  Nutrition  and 
Evaluation,  Room  503,  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302;  or 
electronically  at, 
matthew.sinn@fns.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Is  There  Additional  Information  on  the 
Internet? 

You  can  get  copies  of  the  complete 
text  of  7  CFR  part  210,  which  covers  the 
NSLP,  and  7  CFR  part  245,  which 
includes  the  current  application  and 
verification  requirements,  from  the  FNS 
Web  site  at  http://www.fns.usda.gov/ 
end.  Access  the  National  School  Lunch 
Program,  then  Regulations  and  Policy  to 
find  a  link  to  the  federal  regulations  for 
application  and  verification 
requirements. 

What  are  the  Current  Free  and  Reduced 
Price  Meal  Application  Procedures? 

Under  the  National  School  Lunch 
Program  (NSLP),  each  school  year, 
school  food  authorities  distribute  fi-ee 
and  reduced  price  meal  applications  to 
households  of  enrolled  children. 
Households  complete  the  information 


required  on  the  application  and  return 
it  to  the  school  food  authority.  School 
food  authority  officials  then  determine 
whether  the  household  is  either 
categorically  eligible  or  income  eligible 
for  benefits  based  on  the  NSLP's  Income 
Eligibility  Guidelines.  The  information 
required  to  determine  categorical 
eligibility  are  the  name  of  the  child,  the 
appropriate  food  stamp  case  number. 
Temporary  Assistance  for  Needy 
Families  (TANF)  case  number  or  an 
equivalent  identifier  used  for  the  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR),  and  the  signature 
of  an  adult  household  member.  The 
information  required  to  determine 
"income  eligibility  are  the  names  of  all 
household  members  including  the  child 
for  whom  application  is  made;  the 
social  security  number  of  the  adult  who 
signs  the  application  or  an  indication 
that  the  household  member  does  not 
have  a  social  security  number;  the 
current  amount  of  income  received  by 
each  household  member  identified  by 
the  individual  who  receives  it;  and  the 
source  of  the  income,  such  as  wages, 
welfare,  alimony,  and  the  signature  of 
an  adult  household  member. 

As  an  option  to  using  the  above 
application  procedures  to  establish  a 
child's  eligibility,  school  food 
authorities  have  been  allowed  since 
1991  to  directly  certify  children  for  fi-ee 
meal  benefits.  School  food  authorities 
may  certify  children  eligible  for  fi-ee 
meal  benefits,  without  further 
application,  by  directly  communicating 
with  the  appropriate  State  or  local 
agency  to  obtain  documentation  that  the 
children  are  members  of  food  stamp 
households  or  members  of  households 
certified  eligible  for  TANF  or  FDPIR. 
This  certification  process  is  referred  to 
as  "direct  certification  " 

What  are  the  Current  Verification 
Process  Requirements? 

School  food  authorities  must  verify 
the  eligibility  information  on  a  sample 
of  the  fi:ee  and  reduced  price 
applications  submitted  in  any  given 
school  year  as  required  in  7  CFR  245.6a. 
Generally,  school  food  authorities  verify 
a  minimum  of  3%  of  the  applications 
which  have  been  approved  for  fi-ee  and 
reduced  price  meal  benefits. 
Alternatively,  a  school  food  authority 
may  verify  a  smaller  sample  by  focusing 
on  households  whose  income  is  within 
$100  of  the  annual  income  eligibility 
guidelines  and  selecting  a  portion  of 
their  applications  originally  approved 
based  on  categorical  eligibility  through 
participation  in  the  Food  Stamp 
Program,  TANF  or  FDPIR.  Households 
that  were  directly  certified  are  not 
required  to  be  verified. 
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number  of  local,  State  and  Federal 
programs  use  free  and  reduced  price 
approval  as  a  criterion  for  other  benefits. 
As  a  result,  households  may  have  an 
added  incentive  to  gain  approval  for 
meal  benefits  in  order  to  obtain  other 
benefits  such  as  free  textbooks,  reduced 
athletic  or  band  fees  and  other  related 
services. 

In  addition,  other  State  and  Federal 
program  funds  are  often  linked  to  the 
ft-ee  and  reduced  price  meal  data.  For 
example,  a  State  may  distribute  all  or  a 
portion  of  its  allotment  of  Federal 
education  funding  to  schools  in 
proportion  to  the  enrollment  of  students 
eligible  for  free  or  reduced  price  meal 
benefits.  These  links,  in  which  the 
number  of  students  eligible  for  free  and 
reduced  price  benefits  cause  a  school's 
funding  to  increase,  may  discourage 
school  food  authorities  from  veryifying 
more  applications  than  the  minimum 
required  by  current  regulations. 

What  are  the  Objectives  of  the  Pilot 
Projects? 

We  considered  universally  increasing 
the  number  of  applications  to  be 
verified  by  school  food  authorities  as  an 
obvious  measure  that  would  likely 
decrease  misreporting  of  eligibility 
information.  However,  we  recognize 
that  such  an  approach  may  only  provide 
a  limited  ameliorative  effect.  Therefore, 
we  decided  to  test  other  approaches. 
The  objectives  of  the  pilot  projects  are 

to: 

1.  Explore  methods  of  deterRing 
misreporting  of  eligibility  information 
before  the  application  is  approved; 

2.  Explore  methods  of  better  detecting 
the  misreporting  of  eligibility 
information  after  the  application  has 
been  approved;  and, 

3.  Evduate  the  cost  effectiveness  of 
several  methods  before  changing  the 
regulations  in  order  to  help  ensure  that 
any  future  regulatory  actions  effectively 
deter  and/or  detect  the  misreporting  of 
eligibility  information. 

What  Criteria  Will  be  Used  to  Select  the 
Pilot  Sites? 

Applications  to  participate  in  the 
pilot  project  must  meet  the  following 
criteria  and  conditions,  regardless  of 
whether  they  propose  to  test  one  of  the 
alternatives  we  have  designed  or 
propose  to  design  and  test  their  own 
alternative: 

1 .  Proposals  must  not  include  a 
significant  barrier  to  program  eligibility 
for  households  that  would  otherwise  be 
eligible  for  benefits. 

2.  Proposals  must  have  some 
transferability,  but  universal 
transferability  is  not  required.  For 
example,  a  large  school  food  authority 


may  design  a  system  that  is  cost 
effective,  due  to  economies  of  scale,  for 
other  larger  school  food  authorities  but 
may  be  cost  prohibitive  in  smaller 
school  food  authorities. 

3.  Proposals  must  ensure  that  children 
eligible  for  free  and  reduced  price  meals 
are  not  overtly  identified  (42  U.S.C. 
1758(b)(4)). 

4.  Proposals  must  ensure  that  when 
households  meet  the  NSLP  eligibility 
criteria  and  requirement(s)  of  the 
alternative,  they  are  promptly  notified 
and  the  children  receive  the  benefits  to 
which  they  are  entitled.  Unless  a  shorter 
timeframe  is  stipulated  by  the 
administering  State  agency,  eligibility 
determinations  should  be  made  within 
10  working  days  of  receipt  of  the 
eligibility  information. 

Are  There  Limits  to  What  can  be  Tested 
Through  the  Pilot  Projects? 

Section  12(1)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  (NSLA)  42 
U.S.C.  1760(1)  allows  us  to  grant  waivers 
for  many  requirements  under  the  NSLA 
or  the  Child  Nutrition  Act  of  1966  or 
regulations  issued  under  either  Act. 
However,  imder  this  waiver  authority, 
we  may  not  grant  a  waiver  that  increases 
Federal  costs  or  that  relates  to:  (a)  the 
nutritional  content  of  meals  served;  (b) 
Federal  reimbursement  rates;  (c)  the 
provision  of  fi-ee  and  reduced  price 
meals;  (d)  limits  on  the  price  charged  for 
a  reduced  price  meal;  (e)  maintenance  of 
effort;  (f)  equitable  participation  of 
children  in  private  schools;  (g) 
distribution  of  funds  to  State  and  local 
school  food  authorities  and  service 
institutions  participating  in  a  program 
imder  the  NSLA  and  the  Child  Nutrition 
Act  of  1966;  (h)  the  disclosure  of 
information  relating  to  students 
receiving  free  or  reduced  price  meals 
and  other  recipients  of  benefits;  (i) 
prohibiting  the  operation  of  a  profit 
producing  program;  (j)  the  sale  of 
competitive  foods;  (k)  the  commodity 
distribution  program  under  section  14  of 
the  NSLA,  42  U.S.C.  1762a;  (1)  the 
special  supplemental  nutrition  program 
authorized  under  section  1 7  of  the  Child 
Nutrition  Act  of  1966,  42  U.S.C.  1786; 
or  (m)  enforcement  of  any  constitutional 
or  statutory  right  of  an  individual 
including  title  VI  of  the  Civil  Rights  Act 
of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  title  IX  of  the 
Education  Amendments  of  1972,  the 
Age  Discrimination  Act  of  1975,  the 
Americans  with  Disabilities  Act  of  1990 
and  the  Individuals  with  Disabilities 
Education  Act.  Therefore,  we  will  reject 
applications  that  request  statutory  or 
regulatory  waivers  that  are  not 
authorized.  In  addition,  we  will  reject 


applications  that  are  inconsistent  with 
the  objectives  of  these  pilot  projects. 

How  Long  Will  the  Pilot  Project  Last? 

Pilot  sites  must  conduct  cin  alternative 
application  procedure  or  verification 
process  for  3  consecutive  school  years, 
beginning  in  school  year  2000-2001. 

Who  May  Apply  for  a  Pilot  Project? 

School  food  authorities  may  apply  to 
test  one  of  the  alternatives  we  have 
developed  (explained  later  in  this 
notice)  or  an  approvable  alternative  they 
have  developed  to  improve  the  integrity 
of  the  application  procedm-es  or 
verification  process  under  the  NSLP. 
School  food  authorities  may  be  asked  to 
identify  a  second  alternative  they  would 
be  willing  to  test  in  the  event  that  their 
first  choice  is  not  available.  In  addition, 
State  agencies  may  apply  to  test  one  of 
the  alternatives  we  have  developed  or 
an  alternative  they  have  developed  to 
improve  the  integrity  of  the  application 
procedures  or  verification  process  under 
the  NSLP. 

Do  School  Food  Authorities  Need  State 
Agency  Approval? 

School  food  authorities  applying  to 
test  an  alternative  must  obtain  the 
approval  of  their  administering  State 
agency  as  part  of  the  application 
process.  All  applications  must  be 
submitted  to  us  by  the  administering 
State  agency.  Applications  must  be 
postmarked  no  later  than  March  21, 
2000. 


How  Many  Pilot  Sites  Will  Be  Selected? 

We  would  like  to  test  the  4 
alternatives  we  have  designed,  with  at 
least  two  pilot  sites  testing  each 
alternative.  As  a  result,  we  envision  a 
minimimi  of  8  pilot  sites  for  this 
purpose.  Given  cost  limitations,  no 
more  than  10-12  pilot  sites  will  be 
selected,  which  will  allow  for  school 
food  authority  designed  alternatives. 

How  Many  Alternatives  May  a  School 
Food  Authority  Test? 

In  any  school  food  authority,  only  one 
alternative  may  be  tested.  School  food 
authorities  may  apply  to  test  one  of  the 
alternatives  we  have  designed  or  apply 
to  test  their  own  alternative.  School 
food  authorities  do  not  have  to  apply  to 
test  an  alternative  in  all  schools  under 
their  jurisdiction,  however  for 
applicants  that  are  not  single-site  school 
food  authorities,  we  would  like  the 
alternative  to  be  tested  in  more  than  one 
school. 

How  Will  the  Effectiveness  of 
Alternative  Procedures  Be  Evaluated? 

We  designed  the  alternatives  to 
prevent  incorrect  receipt  of  meal 
benefits  either  by  deterring  households 
from  misreporting  eligibility 
information  on  their  application 
(deterrence  measiu^s)  or  identifying 
misreporting  after  it  occurs  through  the 
verification  process  (detection 
measures).  Throughout  the  pilot 
projects,  we  will  be  collecting  data  to 
evaluate  how  well  the  cdtematives  deter 
or  detect  the  misreporting  of  eligibility 


information,  how  much  burden  the 
alternatives  place  on  the  pilot  sites  and 
the  cost  effectiveness  of  the  alternatives. 

What  Are  the  USDA  Designed  Alternate 
Procedures  Pilot  Sites  May  Apply  to 
Use? 

We  have  identified  several  possible 
approaches  to  deterring  and  detecting 
the  misreporting  of  eligibility 
information  in  the  NSLP.  The 
approaches  outlined  in  this  notice  are 
partially  based  on  findings  and 
recommendations  fix)m  the  OIG  and 
other  Program  assessments  by  USDA. 
We  have  designed  four  alternatives  that 
we  would  like  to  test  and  have  allowed 
for  additional  alternatives.  The  first  two 
alternatives  test  changes  to  the 
application  process,  the  third  alternative 
tests  changes  to  the  verification  process. 
The  fourth  alternatives  tests  changes  to 
both  the  application  procedures  and  the 
verification  process.  In  recognition  that 
interested  school  food  authorities  and 
State  agencies  may  have  alternative 
approaches  to  the  existing  application 
procedures  or  verification  process  that 
would  reduce  misreporting,  we  will 
accept  applications  for  school  food 
authority  or  State  agency  designed 
alternatives.  Such  proposals  must  meet 
the  criteria  used  to  select  pilot  sites, 
discussed  previously,  as  well  as  those 
under  "Alternative  5 — School  food 
authority/State  agency  alternative."  The 
chart  below  Si'mmarizes  the  alternatives 
followed  by  a  detailed  description  of 
each  alternative: 
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Alternative  1 
households  confinn 
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Pilot  site  contracts 
with  a  third  parly  to 
establish  a  benefit 
determination  and 
eligibility  confirma- 
tion system.  The 
system  would  re- 
quire confirmation 
of  the  Income  or 
categorical  eligibility 
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on  the  application 
for  all  applicant 
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nning  of  the  school  year, 
Would  notify  households 
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No  changes  to  appli- 
cation or  direct  cer- 
tification proce- 
dures. 


Verification  require- 
ments of  §  245.6a 
are  waived. 
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Alternative  5 
school  food  authority/ 
state  agency  alter- 
native 


Pilot  site  with  a  sig- 
nificant number  of 
students  approved 
through  direct  cer- 
tification conducts 
verification  on  all  di- 
rectly cenitied 
households  by  De- 
cemljer  15. 

Verification  require- 
ments for  applica- 
tions are  un- 
changed. 


their  free  and  reduced  price  meal 
application  must  be  accompanied  by 
documentation  that  confirms  income  or 
categorical  eligibility  information  listed 
on  their  application  (e.g.,  pay  stubs, 
letter  from  welfare  office)  or  collateral 
contact  information  that  allows  for 
confirmation  of  eligibility.  Pilot  sites 
must  include  information  about  this 
requirement  in  any  public  notification, 
including  the  application  materials  that 
are  sent  to  each  household. 

2.  Children  from  households  that  fail 
to  provide  documents  which  confirm 
the  income  or  categorical  eligibility 
information  listed  on  their  application 
or  fail  to  provide  an  acceptable 


No  changes  to  appli- 
cation or  direct  cer- 
tification procedures 
during  first  year. 
During  second  and 
third  year,  all 
households  with 
benefits  terminated 
or  reduced  the  prior 
year  due  to 
verification  must 
provide  confirma- 
tion of  eligibility  to 
the  school  food  au- 
thority at  the  time  of 
application. 


Pilot  site  contracts 
with  third  parly  to 
verify  3%  of  the  ap- 
plications. 

If  25%  or  more  of 
verified  applications 
had  benefits  termi- 
nated or  reduced, 
the  third  party  ran- 
domly selects  an 
additional  50%  of 
remaining  applica- 
tions and  verifies 
them. 

If  the  target  amount  is 
reached  again,  the 
third  party  verifies 
the  remainder  of 
the  applications. 


School  food  authori- 
ties/State agencies 
may  apply  to  con- 
duct the  following: 

(a)  Apply  to  pilot 
test  a  modifica- 
tion of  one  of  the 
alternatives,  1-4; 
or 

(b)  Design  the  pro- 
cedures and 
apply  to  test  a 
comprehensive 
benefit  deter- 
mination system 
that  covers  Fed- 
eral and  State 
assistance  pro- 
grams, not  simply 
the  Child  Nutri- 
tion Programs; 
or, 

(c)  Design  the  pro- 
cedures and 
apply  to  test  a 
proposal  to  deter 
and/or  detect 
misreporting  of 
eligibility  of  infor- 
mation. 


collateral  contact  would  not  be 
approved  for  meal  benefits. 

3.  Supporting  documents  (e.g..  pay 
stubs,  letters  from  employer,  letter  from 
welfare  office)  must  reflect  the  income 
or  categorical  eligibility  information 
current  as  of  the  time  the  application  is 
submitted.  In  the  case  of  households 
applying  based  on  categorical  eligibility, 
the  supporting  documents  must  confirm 
"current"  eligibility  for  food  stamps, 
TANF,  or  the  FDPIR  programs.  For  the 
purposes  of  this  altemative,  "current" 
eligibility  means  that  the  household  is 
certified  as  eligible  for  food  stamps. 
TANF  or  FDPIR  at  the  time  the 
household  submits  an  application  for 
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free  and  reduced  price  meal  benefits. 
Households  that  cannot  supply  written 
confirmation  must  supply  a  collateral 
contact  from  which  the  pilot  site  may 
confirm  the  eligibility  information 
either  orally  or  in  writing. 

4.  If  the  pilot  site  also  conducts  direct 
certification  to  establish  eligibility,  no 
changes  would  be  made  to  the  direct 
certification  process. 

5.  Verification  requirements  would  be 
waived  since  the  confirmation  of 
eligibility  occurs  at  the  time  of 
application. 

Alternative  2— Third  Party  School  Meal 
Benefit  Determination  and 
Confirmation  System 

The  second  alternative  would  permit 
pilot  sites  to  contract  with  a  third  party 
to  establish  a  benefit  determination  and 
confirmation  system.  The  system  would 
use  the  ciurent  application  and/or  direct 
certification  procedures  and  must 
provide  for  confirmation  of  eligibility 
through  methods  available  to  the  third 
party.  The  third  party  may  be  a  public 
entity  or  private  company  that  has 
access  to  information  allowing 
determination  or  confirmation  of 
eligibility  for  meal  benefits.  For 
example,  the  local  food  stamp  office 
could  be  contracted  with  to  determine 
eligibility  of  households.  Likewise,  a 
private  company  may  specialize  in 
conducting  wage  matching  and  a  pilot 
site  could  retain  the  company  to 
determine  eligibility  of  households  and 
use  the  company's  wage  matching 
process  to  confirm  eligibility  at  the  time 
of  application.  Entities  contracting  with 
pilot  sites  to  determine  eligibility  for 
meal  benefits  or  confirmation  of 
eligibility  for  meal  benefits  will  be 
required  to  assure  that  information 
obtained  from  program  participants  is 
maintained  in  compliance  with  the 
confidentiality  provisions  of  Section 
9(b)(2){C)(iii)  of  the  NSLA  (42  U.S.C. 
1758(b)(2)(C)(iii). 

This  benefit  determination  and 
confirmation  system  would,  at  a 
minimum,  require  confirmation  of  the 
income  or  categorical  eligibility 
information  listed  on  the  application. 
Confirmation  would  be  established 
through  wage  matching,  by  asking 
households  to  provide  supporting 
documents,  through  collateral  contacts 
or  by  other  means  available  to  the  third 
party.  Prospective  pilot  sites  should  be 
aware  that  applications  for  this 
alternative  will  only  be  accepted  when 
the  third  party  provides  specialized 
service  related  to  determining  and 
confirming  benefits.  Therefore, 
applications  will  not  be  accepted  for 
pilot  projects  proposing  to  employ  a 
food  service  management  company  for 


the  benefit  determination  and 
confirmation  system.  This  alternative 
would  operate  as  follows: 

1.  At  the  begiiming  of  the  school  year, 
the  pilot  site  or  third  party  would  notify 
households  that  in  order  to  be 
determined  eligible  for  free  or  reduced 
price  meal  benefits,  the  income  and 
categorical  eligibility  information  listed 
on  their  free  and  reduced  price  meal 
application  must  be  confirmed  at  the 
time  of  application.  Confirmation  may 
be  through  wage  matching,  submission 
of  supporting  documents  or  through 
other  means.  Pilot  sites  may  require 
additional  information  from  the 
household,  such  as  social  security 
numbers,  in  order  to  accomplish 
confirmation  of  eligibility.  Pilot  sites 
must  advise  households  of  the 
procedures  and  include  any  notices 
required  by  statute  (e.g.,  Privacy  Act). 

2.  Households  that  do  not  have  their 
eligibility  determined  through  the  third 
party's  process  must  be  allowed  to 
provide  documentation  or  collateral 
contact  information  that  confirms 
eligibility.  For  example,  a  household 
that  does  not  appear  in  a  wage  match 
database  must  be  allowed  to  provide 
documentation  or  collateral  contact 
information  to  confirm  eligibility. 

3.  Children  from  households  that  fail 
to  provide  dociunents  or  collateral 
contact  information  which  confirms  the 
income  or  categorical  eligibility 
information  listed  on  their  application 
or  that  fail  to  have  their  eligibility 
confirmed  by  the  third  party  would  not 
be  approved  for  free  and  reduced  price 
meal  benefits. 

.  4.  Supporting  dociunents  (e.g..  pay 
stubs,  letter  from  employer,  letter  from 
welfare  office)  must  reflect  the  income 
or  categorical  eligibility  information 
cmrent  as  of  the  time  the  application  is 
submitted.  In  the  case  of  households 
applying  for  categorical  eligibility,  the 
supporting  document  must  confirm 
"current"  eligibility  for  food  stamps. 
TANF.  or  the  FDPIR  program.  For  die 
purposes  of  this  alternative,  "current" 
eligibility  means  that  the  household  is 
certified  as  eligible  for  food  stamps, 
TANF  or  FDPIR  at  the  time  the 
household  submits  an  application  for 
free  and  reduced  price  meal  benefits. 

5.  If  the  pilot  site  also  conducts  direct 
certification  to  establish  eligibility,  no 
changes  would  be  made  to  the  direct 
certification  process. 

6.  Verification  requirements  would  be 
waived  since  the  confirmation  of 
eligibility  occurs  at  the  time  of 
application. 


Alternative  3 — Verily  Direct 
Certification 

The  third  alternative  would  require 
pilot  sites  to  verify  the  continued 
eligibility  of  all  children  whose 
eligibility  was  established  through 
direct  certification.  Currently,  children 
may  be  directiy  certified  for  fi^e  meal 
benefits  through  eligibility  in  other 
programs:  food  stamps,  TANF  and 
FDPIR.  These  programs  generally 
provide  a  3  to  4  month  certification  of 
eligibility  period.  Verification  of 
eligibility  for  those  children  is  not 
required  but  households  are  required  to 
notify  school  food  authority  officials  if 
they  no  longer  receive  benefits  from  the 
program  that  originally  established 
eligibility  for  school  meals.  In  the  event 
a  household  notifies  school  officials  that 
they  are  no  longer  eligible,  the  school 
food  authority  is  required  to  supply  a 
free  and  reduced  price  meal  application 
to  allow  the  household  to  apply  based 
on  family  size  and  income.  However,  if 
households  fail  to  notify  school  officials 
when  they  are  no  longer  eligible  for  food 
stamps,  TANF  or  FDPIR,  there  is  no 
mechanism  to  detect  this  change  in 
benefit  status.  This  alternative  would 
operate  as  follows: 

1.  The  pilot  site  would  continue  to 
inform  households  of  children  directiy 
certified  for  &«e  meal  benefits  that  they 
are  required  to  inform  the  pilot  site  if 
eligibility  in  the  certifying  program 
ends.  In  addition,  the  pilot  site  would 
inform  such  households  that  the 
eligibility  of  the  directly  certified 
children  will  be  subject  to  verification. 

2.  By  December  15,  the  pilot  site 
would  verify  the  continued  eligibility  of 
all  children  that  were  originally 
approved  through  the  direct 
certification  process  for  free  meal 
benefits. 

3.  The  verification  process  must 
require  all  households  of  directly 
certified  children  to  provide  dociunents 
confirming  current  eligibility  for  free 
meal  benefits  or  collateral  contact 
information  that  allows  for 
confirmation.  As  a  procedural 
alternative  to  collecting  supporting 
documents  or  collateral  contact 
information  from  households  that  were 
originally  directiy  certified,  pilot  sites 
may  run  a  second  direct  certification 
match  or  "verification  match"  of  such 
households. 

4.  Households  that  do  not  supply 
documents  or  collateral  contact 
information  to  confirm  their  eligibility 
would  have  their  benefits  for  free  meals 
terminated.  If  a  pilot  site  chose  to  run 

a  second  direct  certification  match, 
households  that  were  no  longer 
identified  as  eligible  through  the  direct 
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certification  m  itch  would  have  their 
benefits  for  fre ;  meals  terminated.  For 
all  households  that  have  benefits 
terminated,  th( '  pilot  site  would  be 
required  to  pre  vide  a  ten  day  advance 
notification  of  the  benefit  termination 
prior  to  the  tei  nination  of  benefits.  The 
notice  must  ac  vise  households  of  the 
change  in  eligi  lility,  the  reason  for  the 
change,  the  rig  it  to  appeal  as  listed  in 
7  CFR  245.6a{( )  and  the  right  to  reapply 
at  any  time  du  ing  the  school  year. 

5.  Households  of  children  that  had 
meal  benefits  Isrminated  as  a  result  of 
the  direct  certification  verification 
would  have  th ;  opportunity  to  submit 
an  application  for  free  and  reduced 
price  meals,  however,  documents 
confirming  the  information  on  the 
application  w(  uld  be  required  at  the 
time  of  applicition. 

6.  The  pilot  >ite  would  continue  to 
conduct  verifii  ration  as  outlined  in  7 
CFR  245.6a  or  the  household  size  and 
income/categc  rical  eligibility 
applications. 

Alternative  4 — Graduated  Increase  in 
Verification  S  imple  Size 

The  fourth  i  Iternative  would  require 
pilot  sites  to  c  jntract  with  a  third  party 
to  verify  additional  applications  through 
a  graduated  in  crease  in  the  sample  size 
when  a  high  p  ercentage  of  error  is 
disclosed  by  t  le  original  sample.  When 
the  third  partj  finds  through  the 
standard  verif  cation  process  that  a  high 
percentage  of  /erified  households  have 
benefits  termi  lated  or  reduced, 
additional  vet  ification  would  be 
conducted  by  the  third  party.  Pilot  sites 
would  expanc  the  sample  size  when  the 
error  rate  of  tl  e  original  sample  meets 
or  exceeds  a  ti  irget  amount  of  25%.  This 
alternative  wc  uld  operate  as  follows: 

1.  Pilot  sitei  would  select  an  original 
3%  sample  of  free  and  reduced  price 
meal  benefit  a  pplications  through 
random  select  ion  and  a  third  party 
would  condui  ;t  the  verification  process 
by  December  15  as  currently  outlined  in 
7  CFR  245.6a; 

2.  If  25%  oi  more  of  the  households 
in  the  origina  sample  have  benefits 
terminated  or  reduced  for  any  reason, 
including  noi  -response,  the  third  party 
would  expand  the  sample  size  by 
randomly  clo  ;ing  50%  of  the  remaining 
applications  ind  verifying  their 
eligibility,  m;  king  sure  not  to  re-select 
applications   rom  the  original  sample. 

3.  If  25%  o   more  of  the  households 
in  the  seconc  sample  have  benefits 
terminated  oi  reduced  for  any  reason, 
including  noi  i-response,  the  third  party 
would  verify  all  remaining  applications 

4.  Under  th  is  alternative,  no  changes 
would  be  ma  le  to  the  direct 
certification   »rocess. 


5.  For  all  households  that  have 
benefits  terminated,  the  third  party 
would  be  required  to  provide  a  ten  day 
advance  notification  of  the  termination/ 
reduction  prior  to  the  actual  reduction 
or  termination.  The  notice  must  advise 
households  of  the  change  in  eligibility, 
the  reason  for  the  change,  the  right  to 
appeal  as  listed  in  7  CFR  245.6a{e)  and 
the  right  to  reapply  at  any  time  during 
the  school  year. 

6.  All  households  that  had  benefits 
terminated  or  reduced  as  a  result  of 
verification  and  who  wish  to  apply  to 
meal  benefits  in  the  current  year  or  the 
following  year  would"be  required  to 
provide  confirmation  of  eligibility  at  the 
time  of  application. 

Alternative  5 — School  Food  Authority/ 
State  Agency  Alternative 

There  are  three  possibilities  for  school 
food  authorities  or  State  agencies  to  test 
their  own  alternative.  One  method  is  to 
test  a  variation  of  one  of  the  alternatives, 
1-4.  A  second  method  might  be  to 
design  a  comprehensive  benefit 
determination  system  that  covers 
multiple  Federal,  State  and  local 
assistance  programs,  not  simply  the 
Child  Nutrition  Programs.  Pilot  sites 
interested  in  designing  a  comprehensive 
benefit  system  must  develop  an 
application  for  a  combination  of  several 
Federal,  State  and  local  benefits.  Such 
pilot  sites  would  develop  the 
application,  notification  procedures  and 
procedures  for  determining  eligibility 
for  the  benefits  covered  by  the 
application  and  apply  to  test  the  system. 
In  addition,  the  comprehensive  benefit 
system  must  include  internal  controls  to 
ensure  the  delivery  of  benefits  to 
eligible  applicants  and  to  deter  or  detect 
misreporting  of  eligibility  information. 
"^  The  third  method  for  school  food 
authorities  or  State  agencies  is  to  design 
another  procedure  to  deter  or  detect 
misreporting  of  eligibility  information 
for  school  meal  benefits  and  apply  to 
test  the  alternative. 

What  are  the  Additional 
Responsibilities  for  Pilot  Sites? 

Pilot  sites  must  retain  complete  and 
accurate  records  that  allow  us  to 
evaluate  the  cost  effectiveness  of 
alternatives  and  whether  the 
alternatives  effectively  deter 
misreporting  or  correctly  detect 
households  that  should  no  longer  be 
receiving  benefits.  Selected  pilot  sites 
must  supply  us,  or  our  contractor,  with 
requested  information  and  data 
throughout  the  course  of  the  pilot 
project.  Pilot  sites  must  also  agree  to 
devote  appropriate  staff  time  to  work 
with  us  or  the  contractor  during  the 


three  years  the  pilot  projects  are  in 
operation. 

Specific  recordkeeping  and  reporting 
requirements  will  depend  on  the  pilot 
procedures  and  extant  recordkeeping 
activities.  Pilot  sites  must  agree  to  send 
us,  upon  request,  copies  of  all  records 
related  to  their  pilot  project. 

Classification 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  and  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  us 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  notice  contains  no  Federal 
mandates  (under  regulatory  provisions 
of  Title  II  of  the  UMRA)  for  State,  local, 
and  tribal  governments  or  the  private 
sector  of  SI 00  million  or  more  in  any 
one  year.  Thus,  this  notice  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  through  612)  and  thus  is  exempt 
fi-om  the  provisions  of  that  Act. 

Executive  Order  12372 

The  National  School  Lunch  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.555. 
It  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials,  (7  CFR  Part 
3015,  Subpart  V  and  final  rule  related 
notice  at  48  FR  29112,  June  24.  1983). 
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Dated:  January  13,  2000. 
Samuel  Chambers,  Jr., 

Administrator. 

|FR  Doc.  00-1434  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  3410-30-U 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

summary:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Wednesday,  January  26,  2000  at 
the  Gilford  Pinchot  National  Forest 
Office,  located  at  10600  NE  51  Circle, 
Vancouver,  Washington.  The  meeting 
will  begin  at  10  a.m.  and  continue  until 
4:30  p.m.  The  purpose  of  the  meeting  is 
to:  (1)  Review  the  Law  Enforcement 
program  on  the  Forest;  (2)  Review  the 
Cowlitz  Valley  Ranger  District  Flood 
Restoration  Program;  (3)  Approve 
revisions  to  the  Committee  Vision 
Statement;  and  (4)  Provide  for  a  Public 
Open  Forum.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the  - 
public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  iSsues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (4)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Linda  Turner,  Public  Affairs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE  51st 
Circle,  Vancouver,  WA  98682. 

Dated:  January  14,  2000. 
Claire  Lavendel, 

Forest  Supervisor. 

|FR  Doc.  00-1504  Filed  1-20-00:  8:45  am] 

BILLING  CODE  3410-11 -M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  23,  2000. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  A.  Wilson,  Jr.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

On  November  29  and  December  10, 
1999,  the  Committee  for  Piuchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (64  FR 
69225  and  66611)  of  proposed  additions 
to  the  Procurement  List. 

The  Following  Comments  Pertain  to 
Grounds  Maintenance/Vegetation 
Control,  Concord  Naval  Weapons 
Station,  Concord,  California 

Comments  were  received  from  the 
current  contractor  for  this  service  in 
response  to  a  request  for  sales  data.  The 
contractor  indicated  that  losing  this 
contract  would  have  a  severe  adverse 
impact  on  the  company  because  of  the 
percentage  of  the  company's  total  sales 
it  represents  and  because  the  company 
would  be  unable  to  replace  the  lost 
revenue  with  a  similar  contract 
"anytime  soon."  The  percentage  of  the 
company's  total  sales  which  its  contract 
for  this  service  represents  is  well  below 
the  level  which  the  Committee  normally 
considers  to  constitute  severe  adverse 
impact  on  a  company  which  loses  a 
service  to  the  Procurement  List.  In 
addition,  the  contractor's  uncertainty 
about  when  it  would  be  able  to  replace 
the  lost  revenue  indicates  that  the 
possibility  of  mitigating  the  less  than 
severe  impact  it  will  experience  is  not 
a  remote  one.  Consequently,  the 
Committee  believes  tiiat  addition  of  this 
service  to  the  Procurement  List  will  not 
have  a  severe  adverse  impact  on  the 
company. 

The  Following  Material  Pertains  to  the 
Two  Services  Being  Added  to  the 
Procurement  List: 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 


46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  Iccomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Grounds  Maintenance/Vegetation 
Control,  Concord  Naval  Weapons 
Station,  Concord,  Calfomia. 

Janitorial/Grounds  Maintenance,  U.S. 
Department  of  Agriculture,  U.S. 
Horticultural  Research  Laboratory,  Fort 
Pierce,  Florida. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

(FR  Doc.  00-1485  Filed  1-20-00;  8.45  am] 

BtLUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  23,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
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FOR  FURTHER  W  FORMATION  CONTACT: 

Leon  A.  Wilsoi  i,  Jr.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  p  rovide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  in;  pact  of  the  proposed 
actions. 

If  the  Comm  ttee  approves  the 
proposed  addilions,  all  entities  of  the 
Federal  Goven  ment  (except  as 
otherwise  indii  :ated)  will  be  required  to 
procure  the  sei  vices  listed  below  from 
nonprofit  agem  :ies  employing  persons 
who  are  blind  i  »r  have  other  severe 
disabilities. 

I  certify  that  he  following  action  will 
not  have  a  sign  ificant  impact  on  a 
substantial  nui  iber  of  small  entities. 
The  major  facte  irs  considered  for  this 
certification  wi  ire: 

1 .  The  action  will  not  result  in  any 
additional  repc  rting,  recordkeeping  or 
other  compliar  ce  requirements  for  small 
entities  other  t  lan  the  small 
organizations  t  lat  will  furnish  the 
services  to  the  jovemment. 

2.  The  action  will  result  in 
authorizing  sm  ill  entities  to  furnish  the 
services  to  the  jOvemment. 

3.  There  are  :  lo  known  regulatory 
alternatives  wl  ich  would  accomplish 
the  objectives  c  f  the  Javits-Wagner- 
O'Day  Act  (41   J.S.C.  46-^8c)  in 
connection  wit  i  the  services  proposed 
for  addition  to  iie  Procurement  List. 
Comments  on  this  certification  are 
invited.  Comm  3nters  should  identify  the 
statement(s)  ur  derlying  the  certification 
on  which  they  ire  providing  additional 
information. 

The  followir  i  services  have  been 
proposed  for  a(  dition  to  Procurement 
List  for  produc  ;ion  by  the  nonprofit 
agencies  listed 

Grounds  Ma  ntenance:  U.S.  Army 
Reserve  Center  682  Main  Street,  Keene, 
New  Hampshii  e. 

NPA:  Wymai  i  Way  Cooperative,  Inc.. 
Keene,  New  Hi  mpshire. 

Grounds  Ma  ntenance  at  the  following 
locations:  U.S.  Army  Reserve  Center  70 
Rochester  Hill  ^oad,  Rochester,  New 
Hcunpshire;  U.:>.  Army  Reserve  Center, 
125  Cottage  Stj  eet,  Portsmouth,  New 
Hampshire. 

NPA:  Goodwill  Industries  of  Northern 
New  England,  'ortland,  Maine. 

Impressions  Custom  Printed  Products 
Services  for  Ge  neral  Services 
Administratioi  :  26  Federal  Plaza,  New 
York,  New  Yoi  t. 

NPA:  The  Li  ;hthouse  for  the  Blind, 
Inc.,  Seattle,  W  ashington. 

Library  Serv  ces.  Building  405,  Shaw 
AFB,  South  Carolina. 


NPA:  The  Genesis  Center,  Suimter, 
South  Carolina. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[PR  Doc.  00-1487  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

"Addition  to  the  Procurement  List" 
Correction 

In  the  document  appearing  on  page 
72312.  FR  document  99-33491,  in  the 
issue  of  December  27,  1999,  in  the  third 
column,  the  listing  for  Knife,  Kitchen, 
NSN  7340-00-686-0863  should  have 
been  7340-00-680-0863. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-1486  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Germany;  Preliminary 
Results  of  Antidumping  Duty  New- 
Shipper  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  New-Shipper 

Review. 

SUMMARY:  In  response  to  a  request  by 
MPT  Prazisionsteile  GmbH  Mittweida, 
the  Department  of  Commerce  is 
conducting  a  new-shipper  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Germany.  The  merchandise  covered  by 
this  order  is  ball  bearings  and  parts 
thereof.  The  period  of  review  is  May  1 , 
1998,  through  April  30,  1999. 

We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  by  MPT  Prazisionsteile 
GmbH  Mittweida.  If  these  preliminary 
results  are  adopted  in  the  final  results 
of  this  review,  we  will  instruct  the 
Customs  Service  to  liquidate 
appropriate  entries  without  regard  to 
dumping  duties. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  these 


proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  January  21,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Copper  or  Robin  Gray,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0090  or  (202)  482- 
4023,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  regulations 
are  to  19  CFR  Part  351  (1998). 

Background 

On  May  25,  1999,  MPT  Prazisionsteile 
'GmbH  Mittweida  (MPT)  requested  that 
the  Department  of  Commerce  (the 
Department)  conduct  a  new-shipper 
review  pursuant  to  section  751(a)(2)(B) 
of  the  Act  and  19  CFR  351.214fb).  In 
this  request,  MPT  certified  that  it  did 
not  export  the  subject  merchandise  to 
the  United  States  during  the  period 
(POI)  covered  by  the  original  less-than- 
fair-value  (LTFV)  investigation  and  that 
it  is  not  affiliated  with  any  company 
which  exported  subject  merchandise  to 
the  United  States  during  the  POI. 
Pursuant  to  19  CFR  351.214(b)(2)(iv), 
MPT  submitted  documentation 
establishing  the  date  on  which  it  first 
entered  subject  merchandise  for 
consumption  into  the  United  States,  the 
volume  of  that  shipment,  and  the  date 
of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States.  Based  on 
the  above  information,  the  Department 
initiated  a  new-shipper  review  covering 
MPT  (see  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  Germany:  Initiation 
of  New  Shipper  Antidumping  Duty 
Review,  64  FR  40549  (July  27,  1999)). 
The  Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Act  and  19  CFR  351.214. 

On  July  28, 1999,  we  issued  our 
questiormaire  to  MPT.  We  received  a 
response  to  this  questionnaire  on 
September  2,  1999. 

On  September  24, 1999,  we  issued  a 
supplemental  questionnaire  to  MPT.  We 
received  a  response  to  this 
questionnaire  on  October  8,  1999. 
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On  November  1  through  3,  1999,  the 
Department  conducted  verification  of 
the  data  submitted  by  MPT,  in 
accordance  with  section  782(i)  of  the 
Act  and  19  CFR  351.307{b)(l)(iv). 

Scope  of  Review 

The  merchandise  covered  by  this 
review  includes  all  antifriction  bearings 
that  employ  balls  as  the  rolling  element. 
Imports  of  these  products  are  classified 
luider  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10. 
8482.10.50,  8482.80.00.  8482.91.00. 

8482.99.05,  8482.99.10,  8482.99.35, 
8482.99.6590,  8482.99.70,  8483.20.40. 
8483.20.80.  8483.50.8040,  8483.50.90. 
8483.90.20.  8483.90.30,  8483.90.70. 
8708.50.50.  8708.60.50.  8708.60.80. 
8708.70.6060.  8708.70.8050,  8708.93.30. 
8708.93.5000,  8708.93.6000,  8708.93.75, 

8708.99.06.  8708.99.31.  8708.99.4960, 
8708.99.50,  8708.99.5800,  8708.99.8080. 
8803.10.00.  8803.20.00,  8803.30.00, 
8803.90.30.  and  8803.90.90. 

The  HTS  item  numbers  are  provided 
for  convenience  and  customs  purposes. 
They  are  not  determinative  of  the 
products  subject  to  the  order.  The 
written  descriptions  remain  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  order.  This  order 
covers  all  the  subject  bearings  and  parts 
thereof  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.) 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  this 
order.  For  luifinished  parts,  such  parts 
are  included  if  (1)  they  have  been  heat- 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  this  order  are  those  that 
will  be  subject  to  heat  treatment  after 
importation. 

The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  Bearings 
designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scopes  of  this 
order. 


Period  of  Review 

The  period  of  review  (POR)  is  May  1 . 
1998,  through  April  30,  1999. 

United  States  Price 

In  calculating  the  price  to  the  United 
States,  we  used  export  price  (EP)  as 
defined  in  section  772(a)  of  the  Act 
because  the  subject  merchandise  was 
sold  to  an  unaffiliated  U.S.  purchaser  in 
the  United  States  prior  to  the  date  of 
importation  into  the  United  States  and 
the  use  of  constructed  export  price  was 
not  indicated  by  the  facts  of  record. 

We  calculated  EP  for  U.S.  sales  based 
on  ex-factory  prices  to  the  United  States. 
We  made  adjustments  for  domestic 
inland  freight  from  the  plant  to  port  of 
exit  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  We  used  the 
invoice  date  as  the  date  of  sale  for  the 
U.S.  market  because  this  was  the  point 
at  which  the  material  terms  of  sale  were 
determined. 

No  other  adjustments  to  EP  were 
claimed. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  ( i.e.,  the  aggregate 
volimie  of  home  market  sales  of  the 
foreign  like  product  is  five  percent  or 
more  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of 
MPT's  home  market  sales  of  the  foreign 
like  product  to  the  volume  of  U.S.  sales 
of  subject  merchandise,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Based  on  this  comparison,  we 
determined  that  NffT  had  a  viable  home 
market  during  the  POR.  Consequently, 
we  based  NV  on  home  market  sales. 

For  price-to-price  comparisons,  we 
based  NV  on  ex-warehouse  or  delivered 
prices  to  home  market  customers.  We 
made  adjustments  for  packing  and  for 
movement  expenses  in  accordance  with 
section  773(a)(6)(A)  and  (B)  of  the  Act. 
We  made  circumstances-of-sale 
adjustments  by  deducting  home-market 
direct  selling  expenses,  which  included 
credit  expenses  and  royalties,  and  by 
adding  U.S.  direct  selling  expenses.  We 
also  made  billing  adjustments  and 
deducted  early  payment  discounts.  No 
other  adjustments  to  NV  were  claimed. 

Level  of  Trade 

MPT  made  EP  sales  to  unaffiliated 
customers  in  one  customer  category 
which  was  similar  to  the  home  market 
customer  category  with  respect  to 
selling  functions.  Therefore,  we 
considered  this  category  to  constitute 
one  level  of  trade  and  that  level  of  trade 
to  be  the  same  as  the  level  of  trade 
foimd  in  the  home  market.  Therefore, 


we  have  matched  EP  sales  to  sales  in  the 
home  market  and  made  no  level-of-trade 
adjustment. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  a 
margin  of  0.00  percent  exists  for  MPT 
during  the  period  May  1, 1998,  through 
April  30,  1999. 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  three  days  after 
the  date  rebuttal  briefs  are  filed. 
Interested  parties  may  submit  case  briefs 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication  of 
this  notice.  The  Department  will  issue 
the  final  results  of  this  new  shipper 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments,  within  90  days  of  the 
issuance  of  these  preliminary  results. 

Upon  completion  of  the  new-shipper 
review,  the  Department  will  issue 
appraisement  instructions  for  the 
reviewed  importations  directly  to  the 
Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  ali 
shipments  of  ball  bearings  from 
Germany  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  new  shipper  review,  as  provided 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
previously  investigated  companies,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  68.89 
percent,  the  all-others  rate. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)'to  file  a  certificate 
regarding  the  reimbiu'sement  of 
antidumping  duties  prior  to  liquidation 
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entries  during  this 
Failure  to  comply  with 
could  result  in  the 
ion  that 
of  antidumping  duties 
e  subsequent  assessment 
umping  duties, 
issuing  and  publishing  this 
rpview  and  notice  in 
sections  751(a)(2)(B) 
the  Act. 


of  the  relevant 
review  period 
this  requirem*  nt 
Secretary's  pn  isumpt 
reimbursement 
occurred  and 
of  double  anti 

We  are  i 
new-shipper 
accordance  w 
and  777(i)(l) 

Dated:  Januari  13,  2000. 
Robert  S.  LaRui  sa 
Assistant  Secret  iryfi 
Administration 
|FR  Doc.  00-1442 
BftXJNO  CODE  3S1I  -OS-P 


he 


ith 
cfl 


'or  Import 
Filed  1-20-00:  8:45  am] 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-824,  A-688-836] 

Polyvinyl  Alcohol  From  Japan  and 
Taiwan:  Postponement  of  Preliminary 
Results  of  An^dumping  Duty 
AdministrativS  Reviews 


AGENCY:  Impo^ 
International 
Department  o 
action:  Notice 
limit  for  the 
antidumping 
reviews  of  the 
on  polyvinyl 
Taiwan. 


Administration, 
rade  Administration, 
fl  Commerce. 


pi  eh 


of  extension  of  the  time 
iminary  results  in  the 
(  uty  administrative 

antidumping  duty  orders 
a  Icohol  from  Japan  and 


;tle 


summary:  The 
is  extending 
preliminary  results 
duty  administ^tive 
antidimiping 
alcohol  from  J; 


reviews  cover 
through  April 
EFFECTIVE  DATl 


Department  of  Commerce 
time  limit  for  the 
of  the  antidumping 
reviews  of  the 
c  uty  orders  on  polyvinyl 
{ ipan  and  Taiwan.  These 
the  period  May  1,  1998, 
30,  1999. 


FOR  FURTHER 

Brian  Smith  oi 
Betancourt, 
hitemational 
U.S.  Departmejnt 
Street  and 
Washington,  E 
(202) 482-1 76p 
respectively 

Postponem^t 
of  Reviews: 
Commerce 
antidumping 
alcohol  from 
21,  1999(64 
deadline  for 
these  reviews 
accordance  w 
the  Tariff  Act 
amended,  we 


■The 


Fl 
tie 


January  21,  2000. 
DEFORMATION  CONTACT: 
Barbara  Wojcik- 
Iniport  Administration, 
rade  Administration, 
of  Commerce,  14th 
Coi^stitution  Avenue,  N.W., 
.C.  20230;  telephone: 
or  (202) 482-0629, 


of  Preliminary  Results 
Department  of 
initiated  reviews  of  the 
(  uty  orders  on  polyvinyl 
ipan  and  Taiwan  on  June 
35124).  The  current 
preliminary  results  in 
s  January  31,  2000.  hi 

section  751  (a)(3)(A)  of 
)f  1930  ("  the  Act"),  as 
I  letermine  that  it  is  not 


practicable  to  complete  the 
administrative  review  of  polyvinyl 
alcohol  ("PVA")  from  Taiwan  and  Japan 
within  the  original  time  frame  [see 
January  12, 1999,  Memorandum  from 
Richard  W.  Moreland,  Deputy  Assistant 
Secretary  for  Import  Administration  to 
Robert  S.  LaRussa,  Assistant  Secretary 
for  Import  Administration).  Thus,  the 
Department  of  Commerce  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  May  30,  2000, 
which  is  365  days  after  the  last  day  of 
the  anniversary  month  of  the  order. 

We  intend  to  issue  the  final  results 
within  120  days  of  the  publication  of 
the  preliminary  results. 

Dated:  January  12,  2000. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-1491  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  Number:  991019280-0011-02] 

RIN:  0693-ZA34 

Partnership  for  Advancing 
Technologies  in  Housing  Cooperative 
Research  Program  (PATH-CoRP) — 
Notice  of  Availability  of  Funds; 
Correction 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice;  Correction. 

summary:  The  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology  (NIST) 
published  a  document  in  the  Federal 
Register  on  December  7,  1999, 
concerning  the  availability  of  funds  for 
the  Partnership  of  Advancing 
Technologies  in  Housing  Cooperative 
Research  Program  (PATH-CoRP).  The 
document  inadvertently  provided  some 
incorrect  information  and  failed  to 
provide  some  imperative  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cauffiman,  (301)  975-6051. 

Correction 

In  the  Federal  Register  of  December  7, 
1999,  in  FR  Doc.  99-31606,  on  page 
68322.  in  the  second  column,  correct 
the  ADDRESSES  AND  CONTACT 
INFORMATION  caption  to  read: 
ADDRESS  AND  CONTACT  INFORMATION: 
Apphcants  are  requested  to  submit  any 
technical  questions  to:  Mr.  Stephen 
Caufmann.  NIST  BFRL,  Structiires 
Division,  100  Bureau  Drive,  STOP  8611, 


Gaithersburg,  MD  20899-8611,  Phone 
(301)  975-6051,  E-mail 
Caufftnan@nist.gov.  Administrative 
questions  should  be  directed  to  Joyce  F. 
Brigham,  NIST  Grant  Office,  100  Bureau 
Drive,  STOP  3573,  Gaithersburg, 
Maryland  20899-3573,  Telephone:  975- 
6329. 

On  page  68323,  in  the  third  column, 
correct  the  APPLICATION  KTT  caption 
to  read: 

APPUCATION  KFT:  Each  applicant 
must  submit  one  signed  original  and 
two  signed  copies  of  each  proposal 
along  with  the  Grant  forms  delineated 
below  to:  National  Institute  of  Standards 
and  Technology,  Building  and  Fire 
Research  Laboratory,  Structures 
Division,  100  Bureau  Drive,  STOP  8611, 
Gaithersburg,  MD  20899-8611, 
Attention  Stephen  Caufftnan.  In 
addition,  technical  proposals  must  not 
excead  20  pages.  However,  this  page 
limitation  EXCLUDES  the  SF-424,  SF- 
424A,  and  Budget  narrative,  SF-424B, 
CD-346,  CD-511,  CD-512,  and  SF-LLL. 

An  application  kit,  containing  all 
required  application  forms  and 
certifications  may  be  obtained  by 
contacting  Ms.  Lisa  Wells,  (301)  975- 
6048  or  E-mail,  Lisa.wells@NIST.gov. 
The  application  kit  includes  the 
following: 

SF-424  (Rev.  7/97)— Application  for 
Federal  Assistance. 

SF-424A  (Rev.  7/97)— Budget 
Information — Non-Construction 
Programs 

SF-^24B  (Rev.  7/97>— Assurances— 
Non-Construction  Programs 

CD-346  (Rev.  6/97)— Applicant  for 
Fimding  Assistance 

CD-511  (7/91)— Certification  Regarding 
Debarment;  Suspension,  and  CDther 
Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying 

CD-512  (7/91)— Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying 

SF-LLL — Disclosure  of  Lobbying 
Activities 

Applications  will  not  be  accepted  via 
facsimile  machine  transmission  or 
electronic  mail. 

Raymond  G.  Kammer, 

Director,  NIST. 

[FR  Doc.  00-1402  Filed  1-20-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011100E] 

Magnuson-Stevens  Act  Provisions; 
Atlantic  Highly  Migratory  Species; 
Exempted  Fishing  and  Scientific 
Research'Perm  its 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Applications  for  Exempted 

Fishing  and  Scientific  Research  Permits; 

request  for  comments. 

SUMMARY:  NMFS  announces  the  receipt 
of  applications  for  exempted  fishing 
permits  (EFPs)  and  scientific  research 
permits  (SRPs)  regarding  collection  of 
Atlantic  highly  migratory  species.  If 
granted,  these  EFPs/SRPs  woidd 
authorize  collections  of  a  limited 
number  of  tunas,  swordfish,  billfish, 
and  sharks  from  Federal  waters  in  the 
Atlantic  Ocean  for  the  pin-poses  of 
scientific  data  collection  and  public 
display. 

DATES:  Written  conunents  on  these 
collection  and  research  activities  will  be 
considered  by  NMFS  in  issuing  such 
EFPs/SRPs  if  received  on  or  before 
January  51,2000. 

ADDRESSES:  Send  comments  to  Rebecca 
Lent,  Chief,  Highly  Migratory  Species 
Management  Division  (F/SFl),  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910.  The  EFP/SRP  applications 
and  copies  of  the  regulations  under 
which  EFPs/SRPs  are  issued  may  also 
be  requested  fi-om  this  address. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  (301)  713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Kiraly  or  Steve  Meyers,  301-713-2347; 
fax:  301-713-1917. 

SUPPLEMENTARY  INFORMATION:  EFPs  and 
SRPs  are  requested  and  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  and/or  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  et  seq.).  Regulations  at  50 
CFR  600.745  and  50  CFR  635.32  govern 
scientific  resejirch  activity,  exempted 
fishing,  and  exempted  educational 
activity  with  respect  to  Atlantic  highly 
migratory  species. 

Issuance  of  EFPs  and/or  SRPs  may  be 
necessary  because  possession  of  certain 
shark  species  is  prohibited,  possession 
of  billfish  on  board  commercial  fishing 
vessels  is  prohibited,  and  because  the 


commercial  fisheries  for  bluefin  tuna, 
swordfish  and  large  coastal  sharks  may 
be  closed  for  extended  periods  during 
which  collection  of  live  animals  and/or 
biological  samples  would  otherwise  be 
prohibited.  In  addition,  NMFS 
regulations  at  50  CFR  635.32  regarding 
implantation  or  attachment  of  archival 
tags  in  Atlantic  highly  migratory  species 
require  prior  authorization  and  a  report 
on  implantation  activities. 

NMFS  seeks  public  comment  on  its 
intendon  to  issue  EFPs  for  the  putrpose 
of  collecting  biological  samples  under 
at-sea  fisheries  observer  programs. 
NMFS  intends  to  issue  EFPs  to  any 
NMFS  or  NMFS-approved  observer  to 
bring  onboard  and  possess,  for  scientific 
research  purposes  (e.g.,  biological 
sampling,  measurement,  etc),  any 
Atlantic  swordfish,  Atlantic  shark,  or 
Atlantic  billfish  provided  the  fish  is  a 
recaptiu-ed  tagged  fish,  a  dead  fish  prior 
to  being  brought  onboard,  or  specifically 
authorized  for  sampling  by  the  Director 
of  the  Office  of  Sustainable  Fisheries  at 
the  request  of  the  Southeast  Fisheries 
Science  Center  or  Northeast  Fisheries 
Science  Center.  NMFS  intends  to 
authorize  collection  of  no  more  than  500 
Atlantic  swordfish,  225  Atlantic  billfish, 
and  575  Atlantic  sharks  under  at-sea 
observer  EFPs.  These  are  the 
approximate  total  niunber  of  billfish, 
swordfish,  and  sharks  that  were 
collected  by  observers  under  EFPs  in 
1999. 

Collection  of  bluefin  tuiia  would  be 
authorized  for  scientific  research. 
During  1999, 12  requests  for  Letters  of 
Authorization  and  Scientific  Research 
Permits  were  received  for  a  total  landing 
of  approximately  165  bluefin  tunas. 
Such  bluefin  tunas  provided  samples  for 
age  and  growth,  genetic,  and  spawning 
studies. 

Comments  are  also  sought  on  the 
issuance  of  EFPs  to  provide  offloading 
windows  in  the  Atlantic  Swordfish 
fishery,  in  the  event  the  swordfish 
fishery  is  closed  prior  to  June  1,  2000, 
the  date  when  the  vessels  must  carry  (64 
FR  55633,  October  14.1999)  a  vessel 
monitoring  system  (64  FR  48988, 
September  9, 1999)  that  would  enable 
them  to  remain  at  sea  after  the 
announced  closure  date.  It  is  estimated 
that  there  may  be  50  swordfish 
applicants  out  of  the  243  directed  and 
208  incidental  permits  that  have  been 
issued.  NMFS  anticipates  that 
commercial  EFP  applicants  would  be 
captains  of  larger  vessels  out  on 
extended  trips  at  the  time  of  a  closure 
announcement.  These  applicants  would 
benefit  from  delayed  offloading  by 
avoiding  market  gluts  and  cold  storage 
problems. 


NMFS  is  also  seeking  public  comment 
on  its  intention  to  issue  EFPs  for  the 
collection  of  restricted  species  of  sharks 
for  the  purposes  of  public  display.  In 
the  final  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish  and  Sharks, 
NMFS  establish  a  public  display  quota 
of  60  metric  tons  wet  weight  for  this 
purpose.  NMFS  has  preliminarily 
determined  that  up  to  3,000  sharks 
would  be  consistent  with  this  current 
quota  and  the  most  recent 
environmental  impact  statement 
prepared  for  this  fishery.  NMFS  believes 
that  this  amount  will  have  a  minimal 
impact  on  the  stock.  To  date,  requests 
have  been  submitted  to  NMFS  for  the 
collection  of  approximately  900  sharks. 

The  proposed  collections  involve 
activities  otherwise  prohibited  by 
regulations  implementing  the  FMPs  for 
Atlantic  Swordfish,  Tunas,  and  Sharks 
and  for  Atlantic  Billfish.  The  EFPs,  if 
issued,  would  authorize  recipients  to 
fish  for  and  possess  tunas,  billfish. 
swordfish  and  sharks  outside  the 
applicable  Federal  commercial  seasons, 
size  limits  and  retention  limits,  and  to 
fish  for  and  possess  prohibited  species. 

NMFS  intends  to  issue  EFPs  to  be 
valid  for  the  entire  2000  calendar  year 
or  2000  fishing  year,  as  appropriate  for 
each  species.  A  final  decision  on 
issuance  of  EFPs  will  depend  on  the 
submission  of  all  required  information, 
NMFS'  review  of  public  comments 
received  on  this  notice,  conclusions  of 
any  environmental  analyses  conducted 
pursuant  to  the  National  Environmental 
Policy  Act,  and  on  any  consultations 
with  any  appropriate  Regional  Fishery 
Management  Councils,  states,  or  Federal 
agencies.  NMFS  does  not  anticipate  any 
environmental  impacts  from  the 
issuance  of  these  EFPs  other  than 
impacts  assessed  in  the  Final 
Environmental  Impact  Statement  (April, 
1999). 

Authority:  16  U.S.C.  971  et  seq.  aind  16 
U.S.C.  1801  et  seq. 

Dated:  January  14,  2000. 
Bruce  C.  Morehead,  Acting  Director.  Office 
of  Sustainable  Fisheries.  National  Marine 
Fisheries  Service. 
[FR  Doc.  00-1401  Filed  1-14-00;  4:59  pm) 
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DEPARTMErr '  OF  COMMERCE 

National  Oce^'iic  and  Atmospheric 
Administration 

[Docket  No.:  99| 21 5340-9340-01] 

RIN0648-ZA76 

CoilaborativejScience,  Technology, 
and  Applied  Research  (CSTAR) 
Program 


AGENCY: 

(NWS) 
Atmospheric 
Department  of 
ACnON:  Notice 
proposals. 


Natio  tial  Weather  Service 
Natior  al  Oceanic  and 

Administration  (NOAA), 
Commerce  (DOC), 
and  request  for 


SUMMARY:  The  CSTAR  Program 
represents  an  KOAA/NWS  effort  to 
create  a  cost-effective  continuum  from 
basic  and  applied  research  to  operations 
through  collaborative  research  between 
operational  foi  ecasters  and  academic 
institutions  wkich  have  expertise  in  the 
environmenta  sciences.  These  activities 
improve  the  a(  curacy  of  forecasts  and 
warnings  of  er  vironmental  hazards  by 
applying  sciec  tiHc  knowledge  and 
information  fr  )m  the  modernization  of 
the  NWS.  The  NOAA  CSTAR  Program 
is  a  contributii  ig  element  of  the  U.S. 
Weather  Research  Program,  which  is 
coordinated  b;  ■  the  interagency 
Committee  on  Environmental  and 
Natural  Resou  ces.  NOAA's  program  is 
designed  to  co  mplement  other  agency 
contributions  o  that  national  effort. 

Pursuant  to  Executive  Orders  12876, 
12900,  and  13  )21,  DOC/NOAA  is 
strongly  comn  itted  to  broadening  the 
participation  (  f  Historically  Black 
Colleges  and  I  niversities,  Hispanic 
Serving  Institi  tions,  and  Tribal  Colleges 
and  Universiti  bs  in  its  educational  and 
research  progr  ims.  The  DOC/NOAA 
vision,  missioi  i,  and  goals  are  to  achieve 
full  participati  on  by  Minority  Serving 
Institutions  (K  SI)  in  order  to  advance 
the  developmt  nt  of  himian  potential,  to 
strengthen  the  Nation's  capacity  to 
provide  high-c  uality  education,  and  to 
increase  oppoi  tunities  for  MSIs  to 
participate  in  ind  benefit  from  Federal 
Financial  Assi  stance  programs.  DOC/ 
NOAA  encour  iges  all  applicants  to 
include  meaningful  participation  of 
MSIs. 

This  prograi  a  is  designated  under 
Catalog  for  Fe(  leral  Assistance  number 
11.468.  Appli(d  Meteorological 
Research. 

sil 


Itter 


DATES:  Propo 
the  NWS  no 
April  14,  200q 
full  proposals 
2000.  and  fun^ 
later  summer 


s  must  be  received  by 
than  close  of  business 

We  anticipate  review  of 
will  occur  during  May 
ing  should  begin  during 
!000  for  most  approved 


projects.  August  1,  2000,  should  be  used 
as  the  proposed  start  date  on  proposals, 
unless  otherwise  directed  by  the 
appropriate  Program  Officer.  Applicants 
should  be  notified  of  their  status  within 
3  months  of  the  closing  date,  All 
proposals  must  be  submitted  in 
accordance  with  the  guidelines  below. 
Failure  to  follow  these  guidelines  will 
result  in  proposals  being  returned  to  the 
submitter. 

ADDRESSES:  Proposals  must  be 
submitted  to  NWS.  NOAA;  1325  East- 
West  Highway,  Room  13316;  Silver 
Spring,  Maryland  20910-3283. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Contorno  (see  ADDRESSES),  or  by  phone 
at  301-713-1970  ext.  193,  or  fax  to  301- 
713-1520,  or  on  Internet  at 
samuel.contorno@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Funding  Availability 

NOAA/NWS  believes  its  warning  and 
forecast  mission  will  benefit 
significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
program  plans  assume  the  total 
resources  provided  through  this 
announcement  will  support  extramural 
efforts  through  the  broad  academic 
conmnuiity.  Because  of  Federal  budget 
uncertainties,  it  has  not  been 
determined  how  much  money  will  be 
available  through  this  announcement. 
Proposals  should  be  prepared  assuming 
an  annual  budget  of  no  more  than 
$125,000.  It  is  expected  between  two 
and  five  awards  will  be  made  depending 
on  availability  of  funds.  This  program 
announcement  is  for  projects  to  be 
conducted  by  university  investigators 
for  a  1-year,  2-year,  or  3-year  period. 
When  a  proposal  for  a  multi-year  award 
is  approved,  funding  will  initially  be 
provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
initial  funding,  the  NWS  has  no 
obligation  to  provide  additional  funding 
in  connection  with  that  award  in 
subsequent  years.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
is  at  the  discretion  of  the  NWS.  It  will 
be  contingent  upon  satisfactory  progress 
in  relation  to  the  stated  goals  of  the 
proposal  to  address  specific  science 
needs  and  priorities  of  the  NWS  and  the 
availability  of  funds.  Applications  must 
include  a  scope  of  work  and  a  budget  for 
the  entire  award  period.  Each  funding 
period  must  be  discrete  and  clearly 
distinguished  from  any  other  funding 
period. 

The  funding  instnmient  for 
extramural  awards  will  be  a  cooperative 
agreement  since  one  or  more  NOAA/ 
NWS  components — forecast  offices. 
National  Centers  for  Environmental 


Prediction  (NCEP)  service  centers,  or 
regional  headquarters — will  be 
substantially  involved  in 
implementation  of  the  project.  Examples 
of  substantial  involvement  may  include, 
but  are  not  limited  to,  proposals  for 
collaboration  between  NOAA  scientists 
*and  a  recipient  scientist  and/or 
contemplation  by  NOAA  or  detailing 
Federal  personnel  to  work  on  proposed 
projects.  Funding  for  non-U. S. 
institutions  and  contractual 
arrangements  for  services  and  products 
for  delivery  to  NOAA  are  not  available 
under  this  announcement.  A  matching 
share  is  not  required  by  this  program. 

Program  Objectives 

The  long  term  objective  of  the  CSTAR 
Program  is  to  improve  the  overall 
forecast  and  warning  capabilities  of  the 
operational  hydrometeorological 
commimity  by  addressing  the  following 
national  science  priorities  through 
collaborative  efforts  between  the  NWS 
and  academic  institutions:  Quantitative 
precipitation  estimation  (QPE)  and 
forecasting  (QPF),  including 
precipitation  type  and  probabilistic 
QPF;  Flash  flood  and  probabilistic  river 
prediction;  Prediction  of  seasonal-to- 
interaiuiual  and  decadal  climate 
variability,  and  the  impacts  of  these 
variabilities  on  extreme  weather  events; 
Prediction  of  tropical  cyclones  near 
landfall,  including  track,  intensity,  and 
associated  precipitation,  and  hazardous 
weather;  Prediction  of  marine 
conditions,  including  fog,.vdnds,  coastal 
ocean,  and  open-ocean  waves;  The 
effect  of  topography  and  other  surface 
forcing  on  local  weather  regimes; 
Locally  hazardous  weather,  especially 
severe  convection,  winter  weather,  and 
phenomena  that  affect  aviation;  and 
Conditions  conducive  for  the  rapid 
development  of  wildfires  and  the 
dispersion  of  smoke  and  other  air- 
quality  hazards. 

Individual  NWS  Regions  and  NCEP 
service  centers  have  a  subset  of  these 
science  priorities  due  to  differences  in 
factors  such  as  topography,  weather 
regimes,  and  mission. 

Program  Priorities 

NOAA  will  give  sole  attention  to 
individual  proposals  addressing  the 
identified  science  needs/priorities  from 
NWS  Regions  and  NCEP  service  centers 
as  listed  below.  It  is  anticipated  one 
proposal  will  be  funded  addressing  one 
or  more  of  the  science  needs/priorities 
of  both  the  NWS  Southern  and  Western 
Regions.  Although  there  is  no  guarantee 
funding  will  be  available,  a  proposal 
may  be  considered  for  funding 
separately  as  an  "at  large"  award  if  it: 
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(1)  Addresses  Western  or  Southern 
Region  science  needs/priorities  and  is 
not  selected  for  funding  in  its  respective 
category,  or 

(2)  Addresses  one  or  more  of  the 
science  needs/priorities  from  other 
NWS  Regions  or  NCEP  service  centers. 
Therefore,  universities  are  also 
encouraged  to  submit  proposals 
addressing  any  of  the  science  needs/ 
priorities  from  other  NWS  Regions  and 
NCEP  service  centers.  Proposals  must 
clearly  specify  which  primary  science 
priorities/needs  are  being  addressed. 
Although  a  proposal  may  address 
science  needs/priorities  from  more  than 
one  NWS  Region  or  NCEP  service 
center,  a  proposal  can  be  considered 
only  for  funding  in  a  single  category 
which  must  be  designated  by  the 
Principal  Investigators  (PI)  (i.e.. 
Southern  Region,  Western  Region,  or  at 
large). 

Since  a  goal  of  this  call  for  proposals 
is  to  foster  long-term  collaborative 
interactions  between  a  university  and 
NWS  operational  offices/NCEP  service 
centers,  all  Pis  within  this  program  must 
be  a  full,  assistant,  or  associate  college 
or  university  professor  with  substantial 
documented  involvement  in  the 
proposal.  Proposals  should  clearly  state 
the  role  of  each  PI  in  the  project. 

A  proposal  must  be  submitted  by  at 
least  two  Pis  from  the  same  college  or 
university.  Multiple  university 
proposals  are  not  allowed.  Except  for 
researchers  who  are  associate,  assistant, 
or  full  professors  at  the  Naval 
Postgraduate  School  or  other  federally 
funded  educational  institutions,  Federal 
Government  employees  are  not  allowed 
to  be  listed  as  Pis,  although 
collaboration  between  the  academic 
community  and  NOAA  within  the 
project  is  strongly  encouraged.  A 
proposal  must  contain  at  least  two 
distinct  subtasks  addressing  one  or  more 
of  the  science  needs/priorities  listed  by 
a  single  NWS  Region  or  NCEP  service 
center.  Pis  must  clearly  address  the 
science  and  technology  transfer  process 
contained  within  the  proposal.  This 
includes  their  interactions  with 
operational  NWS  units,  including 
weather  offices,  River  Forecast  Centers, 
NCEP  service  centers,  and  regional 
offices,  with  the  specific  goal  of 
improving  operational  services. 

The  names,  affiliations,  and  phone 
numbers  of  relevant  NWS  regional/ 
NCEP  focal  points  are  provided. 
Prospective  applicants  should 
communicate  with  these  focal  points  for 
information  on  priorities  within 
regional  science  needs.  Appliccmts 
should  send  proposals  to  the  NOAA/ 
NWS  program  office  identified  earlier 
rather  than  to  individual  focal  points. 


NWS  Eastern  Region  Science  Needs/ 
Priorities 

NWS  Eastern  Region  has  listed  the 
following  science  needs/priorities  to  be 
addressed  by  proposals: 

Unique  geomorphic  influences  on 
weather  problems  such  as  the  type, 
amount,  duration,  and  intensity  of 
precipitation  associated  with  the 
complex  terrain  of  the  Appalachian 
Mountains  or  the  formation,  duration, 
and  intensity  of  severe  storms  and 
winter  weather  phenomena  along  the 
Atlantic  Seaboard  and  the  Great  Lakes. 

The  relationship  of  land-falling 
tropical  storms  and  hurricanes  to  severe 
weather,  heavy  precipitation,  flooding, 
and  flash  flooding  throughout  the 
eastern  United  States.  The  development 
and  enhancement  of  severe  storms 
throughout  the  Middle  Atlantic  and  the 
Piedmont  regions  due  to  the  influence 
of  small-scale  thermal  and  moisture 
boimdaries.  The  interaction  of  gravity 
waves  and  related  phenomena  with 
severe  storms  and  winter  weather 
systems  throughout  the  East. 

The  primary  factors  causing  high 
winds,  waves,  and  flooding  near  the 
Atlantic  Coast,  Chesapeake  Bay,  and 
Great  Lakes.  Widespread  river  and 
localized  flash  flooding  produced  by 
synoptic  and  sub-synopUc  scale  weather 
systems  interacting  with  the  complex 
topography  and  expanding  urbanization 
of  the  eastern  United  States. 

Innovative  approaches  to  formulate, 
produce,  display,  and  deliver  high- 
resolution  hydrometeorological 
forecasts  and  products  to  meet  the 
evolving  needs  of  the  user  community 
throughout  the  heavily  populated 
eastern  United  States. 

For  Further  Information  Contact:  Gary 
Carter,  NOAA/NWS/Eastem  Region 
Scientific  Services  Division,  516-524- 
5131,  or  on  the  Internet  at 
gary.carter@noaa.gov. 

NWS  Southern  Region  Science  Needs/ 
Priorities 

The  NWS  Southern  Region  science 
needs/priorities  to  be  addressed  by 
proposals  are  as  follows: 

Development  of  improved  techniques 
for  the  prediction  of  freezing  and  frozen 
precipitation  events  in  the  NWS 
Southern  Region  including  timing,  areal 
extent,  intensity,  and  amount. 

Development  of  diurnal  lightning  and 
cloud  climatologies  stratified  by 
weather  regime  to  better  predict  the 
onset,  spatial  coverage,  and  duration  of 
precipitation,  especially  under  weak 
synoptic  forcing. 

Development  of  improved  techniques 
to  forecast  and  monitor  heavy-rain 
events. 


Development  of  relationships  between 
land  falling  tropical  cyclones  and 
associated  severe  weather,  heavy 
precipitation,  flooding,  and  flash 
flooding  throughout  the  southern 
United  States. 

Development  of  improved  techniques 
to  observe  and  forecast  winds  and 
waves  in  the  coastal  environment. 

Improved  understanding  of  the 
unique  geomorphic  influences  on 
weather  problems  such  as  type,  amoimt, 
duration,  and  intensity  of  precipitation 
and  resultant  flash  flooding  associated 
with  the  complex  terrain  of  the  southern 
Appalachian  Mountains,  the  Mexican 
Plateau,  and  the  Gulf  Coast. 

Development  of  optimal  strategies  for 
using  mesoscale  models  to  accurately 
predict  the  effects  of  topography  and 
other  surface  forcing  on  local  weather. 

Development  of  methodologies  to 
better  predict  the  development  and 
duration  of  stratus,  fog,  and  other 
conditions  which  produce  instrument 
flight  rule  conditions  in  the  NWS 
Southern  Region. 

Development  of  methodologies  to  use 
the  Doppler  weather  surveillance  radar 
(WSR-88D)  and  multi-sensor 
technology  to  detect/identify  storm 
features  leading  to,  and/or  associated 
with,  the  development  of  weak  {FO  and 
Fl)  tornadoes  characteristic  of  semi- 
tropical  environments. 

Development  of  optimal  WSR-88D 
scan  strategies  and  adaptable  parameter 
settings  for  accurately  estimating  heavy 
precipitation  amounts. 

Development  of  methodologies  to 
better  predict  the  type,  duration,  and 
severity  of  arctic  outbreaks  that  result  in 
damaging  freezes  affecting  the  NWS 
Southern  Region. 

For  Further  Information  Contact:  Dan 
Smith,  NOAA/NWS/Southem  Region 
Scientific  Services  Division,  817-978- 
2671,  or  on  the  Internet  at 
dan.smith@noaa.gov. 

NWS  Central  Region  Science  Needs/ 
Priorities 

The  NWS  Central  Region  science 
needs/priorities  to  be  addressed  by 
proposals  are  as  follows: 

Improve  hazardous  weather  warnings 
for  different  geographical  locations  in 
Central  Region,  including  the  Central 
Plains,  Northern  Plains,  Ozark  Plateau, 
mid  and  upper  Mississippi  Valley, 
lower  Ohio  Valley  and  Great  Lakes 
regions  by: 

Developing  more  accurate,  region- 
specific  conceptual  models  for  tornado, 
hail,  high  wind,  heavy  precipitation, 
and  elevated  nocturnal  convection 
events. 

Developing  more  accurate,  region- 
specific  diagnostic  strategies/ 
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methodologies  to  interrogate  remotely 
sensed  data  (radar,  satellite,  etc.)  and 
numerical  wea  ther  guidance  with 
emphasis  on  v\  eaker  and  shorter  lived 
severe  thundei  storm  and  tornado 


Cer  tral  Region  winter 
precif  itation  forecasts  by: 

climatology  of  winter 
ejt/ents  including,  but  not 
snow,  sleet  or  freezing 
•y  Central  Region  County 
Foreqast  Areas  and  relating  it 
cts  and  services. 
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vapor  distribution,  and 
winter  stratiform  and/or 
s  to  improved 
for  estimating  or 
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geographical 
Region. 
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and  effective 
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Improve 
services  to 
development 
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For  Further 
Richard  Livin^t 
Central  Regior 
Division, 
the  Internet  at 
Richard.Livindston@noaa.gov. 

NWS  Western  Region  Science  Needs/ 
Priorities 

The  NWS  W  jstem  Region  science 
goals  are  as  folows:  Improve 
operational  pn  icipitation  and 
hydrological  f(  irecasts  in  complex 
terrain  across  1 1  wide  range  of  western 
U.S.  meteorolc  gical  regimes.  In  the 
West,  water  is  a  critical  and  closely 
managed  resoi  rce. 


the  [accuracy  (probability  of 
average  forecast  lead 
storm  warnings  by  better 
the  development, 
and  sudden  acceleration 
of  strong  mid-west  storm 
owing  Rocky  Mountain  lee- 

e>is. 
avii  tion  forecast  products 

climatology  of  ceiling, 
ow-level  wind  shear  for 
county  warning  forecast 

letter  methodologies  to 
onpet  and  dissipation  of  fog 
for  different 
l(ications  in  the  Central 


the  utility  and  utilization  of 
in  the  forecast 
loping  more  efficient 
i^ethodologies  to  display, 
e  numerical 
n  an  operational 


guu  ance 


levB 


cfi 


the  quality  of  weather 
the  public  through  the 
new  and  innovative 
ologies  and  products. 
nformation  Contact: 

on,  NOAA/NWS/ 
Scientific  Services 
816-^26-5672  ext.  300.  or  on 


Improve  wintertime  forecasts  of  snow 
in  complex  terrain  and  improve 
hydrological  modeling  of  snow  melt 
processes  in  complex  terrain. 

Improve  precipitation  and  flash 
flooding  forecasts  produced  from  high 
based  convection  with  a  deep  dry  sub 
cloud  layer  in  the  arid  inter-mountain 
region. 

Improve  forecast  of  significant 
precipitation  events  that  produce 
flooding  along  the  west  coast. 

Improve  forecast  of  the  onset  of  the 
monsoon  season  and  flash  flooding  in 
the  desert  Southwest. 

Improve  snow  and  wind  forecast 
associated  with  arctic  front  intrusion 
into  complex  terrain  in  the  northern 
plains. 

Improve  operational  forecasts  through 
better  captiiring  the  effect  of  complex 
terrain  and  coastal  marine  environment 
over  the  western  United  States. 

Improve  use  of  observational 
networks,  such  as  mesonets. 

Improve  analysis  through  better 
assimilation  systems  that  produce  more 
realistic  analysis  in  complex  terrain. 

Improve  numerical  model 
performcmce  in  western  complex 
terrain. 

Conceptual  models  that  better 
describe  the  effect  of  complex  terrain  on 
weather  forecasts. 

Develop  innovative  approaches  to 
produce  and  deliver  high  resolution 
hydrometeorological  forecasts  and 
products  to  meet  the  evolving  user 
conmiunity  needs  throughout  the 
western  United  States. 

Improve  fire-weather  forecasts  and 
smoke  dispersion  in  the  western  United 
States. 

Improve  forecasters  ability  to  produce 
forecasts  of  temperature,  humidity,  and 
winds  in  complex  terrain. 

Improve  forecast  and  warnings  of 
severe  weather  unique  to  the  western 
United  States  through  the  better  use  of 
observational  systems  and  conceptual 
models. 

Improve  the  performance  of  coastal 
and  mountain-top  WSR-88D  radars  on  a 
variety  of  NWS  Western  Region  weather 
regimes,  such  as  high  based  inter- 
mountain  convection  and  low  topped 
storms  along  the  west  coast. 

For  Further  Information  Contact: 
Andy  Edman,  NOAA/NWS/Westem 
Region  Scientific  Services  Division, 
801-524-5131,  or  on  the  Internet  at 
andy.edman@noaa.gov. 

NWS  Alaska  Region  Science  Needs/ 
Priorities 

The  science  needs/priorities  of  the 
NWS  Alaska  Region  are  as  follows: 

Improve  the  accuracy  (probability  of 
detection)  and  lead  time  for  airborne 


volcanic  c(sh  detection  and  tracking  by 
better  understanding  source  conditions 
and  early  developments  of  the  ash 
cloud.  Improvements  must  include 
remote  sensing  techniques. 

Innovative  approaches  to  remote 
sensing  that  result  in  the  formulation 
and  production  of  high  resolution 
hydrometeorological  forecasts  of  river 
and  localized  flash  flooding  produced 
by  synoptic  and  mesoscale  weather 
systems  interacting  with  complex 
terrain  in  south-central  Alaska. 
Emphasis  should  be  placed  on  the  Kenai 
River  watershed. 

Develop  better  methodologies  to 
forecast  winds  over  the  marine  inland 
waters  of  southeast  Alaska. 
Methodologies  can  include  numerical 
forecasts  from  mesoscale  models. 

Determine  the  geomorphic  influences 
on  type,  amount,  duration,  and  intensity 
of  snow  associated  with  complex  terrain 
to  improve  forecasts  for  the  Anchorage, 
Alaska,  area,  where  over  50  percent  of 
the  state  population  resides. 

Improve  methodologies  to  forecast  fog 
in  the  Alaska  coastal  communities 
located  along  the  coast  of  the  Gulf  of 
Alaska. 

Improve  the  winter  season  WSR-88D- 
based  rain  and  snow  QPEs.  All  six  sites 
are  influenced  by  complex  topography. 

For  Further  Information  Contact:  Gary 
Hufford.  NOAA/NWS/Alaska  Region 
Environmental  and  Scientific  Services 
Division.  907-271-3886.  or  on  the 
Internet  at  gary.hufford@noaa.gov. 

NWS  Pacific  Region  Science  Needs/ 
Priorities 

The  science  needs/priorities  of  the 
NWS  Pacific  Region  are  as  follows: 

Optimize  the  utility  of  new  and 
existing  observing  systems,  with 
emphasis  on  satellites  and  their  use  in 
providing  precipitation  estimations. 

Develop,  optimize,  and  utilize  local 
high-resolution  modeling  capabilities 
aimed  at  providing  operational  real-time 
guidance  as  well  as  a  tool  for  locally 
conducted  research. 

Conduct  Pacific  Basin  synoptic 
climatological  studies,  with  emphasis 
on  flash-flood  and  high-wind  events. 

For  Further  Information  Contact: 
Mark  Jackson.  NOAA/NWS/Pacific 
Region  Regional  Scientist.  808-532- 
6413,  or  on  the  Internet  ab 
mark.jackson@noaa.gov. 

NWS  National  Centers  for 
Environmental  Prediction  Science 
Needs/Priorities 

NCEP  service  centers  have  established 
the  following  science  needs/priorities 
which  may  be  addressed  in  proposals: 
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Aviation  Weather  Center 

Develop  numerical  and  subjective 
techniques  to  improve  the  accuracy  of 
convective  forecasts  in  the  2-6  hour 
time  scale. 

Improve  the  treatment  of  drizzle-size 
droplets  in  clouds  that  lead  to  aircraft 
icing  through  improved 
parameterization  and/or  explicit  micro 
physics  techniques  that  are  both 
economical  and  support  cloud 
initialization  using  existing 
observational  data  sets,  including  the 
Automated  Surface  Observing  System, 
radar,  and  satellite  data. 

Enhance  understanding  of  the 
triggering  mechanisms  associated  with 
different  families  of  clear-air  turbulence 
events,  including  gravity  waves 
emanating  from  convective  systems, 
gravity  waves  induced  by  jet  streaks, 
cross  mountain  flow,  critical  boundary- 
layer  flow  regimes,  etc. 

Climate  Prediction  Center 

Develop  dynamically  and  ensemble- 
based  techniques  to  improve  the 
prediction  of  weekly,  monthly,  and 
seasonal  precipitation  skill,  including 
regional  climate  prediction  systems. 

Improve  global  and  domestic  forecasts 
of  seasonal  climate  variability  through 
better  understanding  and  modeling  of 
the  coupled  atmosphere/ocean  system 
and  the  effect  of  variations  on  that 
coupling  to  ensemble  prediction. 

Hydrometeorological  Prediction  Center 
(HPC) 

Efforts  addressing  the  broad 
geographical  and  seasonal  ranges  of 
problems  associated  with  QPF,  from 
initiation,  diu-ation,  movement,  to 
winter  weather  type.  This  includes  the 
spectrum  from  drizzle  to  heavy  rain  and 
from  flurries  through  lake-effect  snow  to 
synoptic-scale  snowfall. 

Develop  new  model  verification 
techniques  to  enhance  current  methods 
of  objectively  assessing  which  models 
will  perform  best.  The  techniques 
should  apply  for  all  time  ranges  used  by 
HPC,  from  less  than  6  hours  to  7  days. 

Develop  techniques  to  modify  gridded 
numerical  guidance  to  produce  griaded 
forecast  products,  which  are  made 
horizontally,  vertically,  and  temporally 
consistent  using  sound  meteorological 
theory. 

Marine  Prediction  Center  (MPC) 

Develop  a  robust  marine  verification 
system  that  utilizes  the  various 
observations  from  both  in-situ  and 
remote  sources.  Parameters  to  be 
verified  include,  but  are  not  limited  to: 
wind  speed  and  direction;  sea-state 
(height,  period,  direction);  visibility; 
weather;  and  icing  conditions. 


Improve  forecasting  techniques  for 
warnings  and  forecasts  of  hazardous 
marine  conditions  through  the  use  of 
additional  data  sources  (especially  in- 
situ),  as  well  as  improved  use  of  all 
marine  data  sources  in  numerical 
weather  prediction  and  model  data 
assimilation  techniques. 

Storm  Prediction  Center 

Develop  mesoscale  or  storm-scale 
numerical  prediction  models,  ensemble 
approaches,  and  verification  techniques 
to  improve  forecasts  of  the  location, 
timing,  intensity,  and  mode  of  deep 
moist  convection. 

Develop  three-dimensional  mesoscale 
analysis  techniques,  observing  systems, 
expert  systems  or  statistical  guidance, 
robust  conceptual  models,  and  scientific 
understanding  to  improve  forecasts  of 
the  location,  timing,  intensity,  and 
mode  of  deep  moist  convection. 

Tropical  Prediction  Center  (TPC) 

Improve  hurricane  intensity 
forecasting  using  either  empirical  or 
dynamical  forecasting  techniques, 
especially  those  that  combine 
atmospheric/oceanic  interactions  cmd 
which  can  be  incorporated  with  existing 
TPC  intensity  guidance. 

Improve  forecasts  for  the  size  of 
tropical  storms,  including  verification  of 
TPC's  (and  the  Geophysical  Fluid 
Dynamic  Laboratory's)  wind  radii 
forecasts.  A  goal  of  this  effort  will  be  the 
generation  of  probabilistic  guidance  by 
MPC  and  TPC  on  34  and  50  kt  forecast 
wind  radii  for  marine  and  emergency 
management  interests. 

Development  an  "all-platform" 
surface  wind  display  and  analysis  over 
marine  areas  for  use  by  TPC  and  MPC 
that  would  cover  the  larger  scale 
tropical  storm  environment  and  that 
would  superimpose  QuickScat,  SSM/I, 
ERS,  low-level  cloud-drift  winds,  and 
conventional  observations,  ipcluding 
buoys  and  ships,  etc. 

Note:  In  all  instances,  projects  are 
encouraged  which  not  only  address  the  needs 
of  individual  NCEP  service  centers  but  also 
address  aspects  of  the  NCEP/Environmental 
Modeling  Center's  need  for  improving  data 
assimilation  and  numerical  modeling  of  the 
atmosphere,  oceans,  and  Earth's  surface. 

For  Further  Information  Contact: 
Ralph  Petersen,  NOAA/NWS/National 
Centers  for  Environmental  Prediction, 
301-763-8000  ext.  7008,  or  on  the 
Internet  at  ralph.  petersen@noaa.gov. 

Eligibility 

All  accredited  U.S.  colleges  and 
universities,  including  federally  funded 
educational  institutions  such  as  the 
Naval  Postgraduate  School,  are  eligible 


for  funding  imder  this  aimouncement. 
The  restriction  is  needed  because  the 
results  of' the  collaboration  are  to  be 
incorporated  in  academic  processes 
which  ensure  academic 
multidisciphnary  peer  review  as  well  as 
Federal  review  of  scientific  validity  for 
use  in  operations.  Funding  for  non-U.S. 
institutions  is  not  available  under  this 
announcement. 

Evaluation  Criteria 

The  evaluation  criteria  and  weighting 
of  the  criteria  are  as  follows: 

(1)  Operational  Applicability  (30 
percent):  What  is  the  likelihood  of  the 
proposed  science  activities  to  improve 
operation  hydrometeorological  services? 
Are  proposed  research  activities 
transferable  to  forecast  operations  in  a 
reasonable  time  frame? 

(2)  Scientific  Merit  (25  percent):  What 
is  the  intrinsic  scientific  value  and 
maturity  of  the  subject  and  the  study 
proposed  as  they  relate  to  the  specific 
science  priorities? 

(3)  Technology  Transfer  and 
Methodology  (25  percent):  What  is  the 
degree  of  collaboration  with  multiple 
operational  units  throughout  the 
project?  What  is  the  level  of  planning  by 
research  to  integrate  results  into 
operations  successfully  and  efficiendy? 
Were  focused  scientific  objectives  and 
strategies,  including  data  management 
considerations,  project  milestones,  and 
timeliness,  used? 

(4)  Capability  of  researchers  (10 
percent):  Do  Pis  clearly  document  past 
scientific  collaborations  with 
operational  meteorologists?  Have  past 
interactions  been  successful?  Are 
researchers  likely  to  maintain  effective 
and  consistent  interactions  with 
operational  forecasts  throughout  the 
course  of  the  proposed  research 
program?  Have  researchers 
demonstrated  the  ability  to  conduct 
successful  research? 

(5)  Cost  Effectiveness  (10  percent):  Do 
researchers  demonstrate  the  ability  to 
leverage  other  resources?  Is  there  a  high 
ratio  of  operationally  useful  results 
versus  proposed  costs? 

Selection  Procedures 

All  proposals  will  be  evaluated  and 
individually  ranked  in  accordance  with 
the  assigned  weights  of  the  above 
evaluation  criteria  by  an  independent 
peer  panel  review.  Three  to  seven  NWS 
experts  representing  NWS  Regions  and 
Centers  and  non-Federal  experts  may  be 
used  in  this  process.  Their 
recommendations  and  evaluations  will 
be  considered,  along  with  the  program 
policy  factors  discussed  below,  by  the 
selecting  official  who  will  select  the 
proposals  to  be  funded  and  determine 
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funds  available  for  each 
performance  by 
un  ier  prior  Federal"  awards 
in  application  not  being 
funding.  Because  the 

will  take  into  account 
factors,  awards  may  not 
e  to  the  highest 


the  amount  oi 
proposal.  Uns  itisfactory 
a  recipient 
may  result  in 
considered  foi 
selecting  ofTiclal 
program  pol 
necessarily  be  mad 
scored  proposii 


IS. 


Program  Polic  y  Factors 


In  deciding 
be  funded,  thf 
choose  at  leas 
addresses 
needs  and  at 
addresses 
needs.  Further 
may  take  into 
spread  awards 
among 
may  submit 
the  selecting 
awards  to  onl] 
Finally,  the 
and  whether 
substantially 
currently 
funded  by 
agencies  may 
Selecting 


Sou  [hern 

1  >ast 
Wei  tern 


universities 


mare 


Offi<  ial 


ivhich  applications  are  to 
Selecting  Official  will 
one  award  which 
Region  science 
one  award  which 
Region  science 
,  the  selecting  official 
account  the  need  to 
geographically  and 

While  a  university 
than  one  application, 
cial  may  limit  the 
one  per  university. 

of  funds  available 
application 
ifplicates  other  projects 
for  funding  or 
or  other  Federal 
>e  considered  by  the 


offi 


an  tount  < 


ai 


appi oved 
NO\A 


Proposal  Subi  lission 


Proposals  mkjst 
provisions  un(  er 
seven  requirer  lents 
Elements"  by 
2000.  Failure 
will  result  in 
to  the  submitter 
addition,  appl 
provisions 
Information' 
with  before  an 


adhere  to  the  five 
"Proposals"  and  the 
under  "Required 
he  deadline  of  April  14, 
follow  these  restrictions 
proposals  being  returned 
without  review.  In 
cants  should  note  those 
"Other  Requirements/ 
t  lat  must  be  complied 
award  can  be  made. 


un(  er 


tvro 


Proposals 

(1)  Proposal ! 
NWS  CSTAR 
original  and 
proposal. 

(2)  InvestigE^i 
submit  more 
proposal.  Investigators 
to  submit  suffi  cient 
the  full  review 


submitted  to  the  NOAA 

•rogram  must  include  the 

unbound  copies  of  the 


t  >an 


reviewers  to 
sized  (not  8. 
materials  subri  i 
proposal.  Onl] 
federally 
are  needed 


ors  are  not  required  to 
three  copies  of  the 
are  encouraged 
proposal  copies  for 
process  if  they  wish  all 
rdceive  color,  unusually 
5)^11),  or  otherwise  unusual 
itted  as  part  of  the 
an  original  version  of  the 
requ^ed  forms  and  two  copies 


(3)  Proposal ;  should  be  no  more  than 
30  pages  (nunnjbered)  in  length, 
including  bud  ;et,  investigators  vitae, 
and  all  appen(  ices  and  should  be 
limited  to  fun(  ing  requests  for  1-  to  3- 
year  duration.  Appended  information 
should  be  cou  ited  within  the  30-page 


total.  Federally  mandated  forms  are  not 
included  within  the  page  coimt. 

(4)  Proposals  should  be  sent  to  the 
NWS  (see  ADDRESSES). 

(5)  Facsimile  transmissions  and 
electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  proposals  should  include  the 
following  elements: 

(1)  Signed  title  page.  The  title  page 
should  be  signed  by  the  Pis  and  the 
institutional  representative  and  should 
clearly  indicate  which  project  area  is 
being  addressed.  The  Pis  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number,  and 
address.  The  total  amount  of  Federal 
funds  being  requested  should  be  listed 
for  each  budget  period. 

(2)  Abstract.  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale, 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution's  investigators, 
total  proposed  cost,  and  budget  period. 

(3)  Results  from  prior  research.  The 
results  of  related  projects  supported  by 
NOAA  and  other  agencies  should  be 
described,  including  their  relation  to  the 
currently  proposed  work.  Reference  to 
each  prior  research  award  should 
included  the  title,  agency,  award 
number,  Pis,  period  of  award,  and  total 
award.  The  section  should  be  a  brief 
summary  and  should  not  exceed  two 
pages  total. 

(4)  Statement  of  work.  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem; 
scientific  objectives;  proposed 
methodology;  relevance  to  the  priorities 
of  the  NWS  Region  dr  NCEP  service 
center;  operational  applicability; 
scientific  merit;  proposed  technology 
transfer;  past  collaborations  with 
operational  hydrometeorologists;  cost 
effectiveness  of  research;  and  the 
program  priorities  listed  above.  Benefits 
of  the  proposed  project  to  the  general 
public  and  the  scientific  community 
should  be  discussed.  A  year-by-year 
summary  of  proposed  work  must  be 
included.  The  statement  of  work, 
including  references  but  excluding 
figures  and  other  visual  materials,  must 
not  exceed  15  pages  of  text.  In  general, 
proposals  from  three  or  more 
investigators  may  include  a  statement  of 
work  containing  up  to  15  pages  of 
overall  project  description  plus  up  to  5 
additional  pages  for  individual  project 
descriptions. 

(5)  Budget.  Applicants  must  submit  a 
Standard  Form  424  "Application  for 


Federal  Assistance,"  including  a 
detailed  budget  using  the  Standard 
Form  424a,  "Budget  Information — Non- 
Construction  Programs."  The  form  is 
included  in  the  standard  NOAA 
application  kit.  The  proposal  must 
include  total  and  annual  budgets 
corresponding  with  the  descriptions 
provided  in  the  statement  of  work. 
Additional  text  to  justify  expenses 
should  be  included  as  necessary. 

(6)  Vitae.  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  3  years  with  up 
to  five  other  relevant  papers. 

(7)  Current  and  pending  support.  For 
each  investigator,  submit  a  list  which 
includes  project  title,  supporting  agency 
with  grant  nimiber,  investigator  months, 
dollar  value,  and  duration.  Requested 
values  should  be  listed  for  pending 
support. 

Other  Requirements/Information 

(1)  Applicants  may  obtain  a  standard- 
NOAA  application  kit  from  the  NOAA 
Office  of  Grants  Management.  Primary 
applicant  Certification:  All  primary 
applicants  must  submit  a  completed 
Form  CD-511,  "Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Applicants  are  also  hereby 
notified  of  the  following: 

(2)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension,"  and  the 
related  section  of  the  certification  form 
described  above  applies  to  State  and 
Local  Governments,  as  applicable. 
Applications  under  this  program  are  not 
subject  to  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(3)  All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. 

(4)  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(5)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either: 


(a)  The  delinquent  account  is  paid  in 
full, 

(b)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(c)  Other  arrangements  satisfactory  to 
DOC. 

(6)  Buy  American-Made  Equipment  or 
Products.  Applicants  who  are 
authorized  to  purchase  equipment  or 
products  with  funding  provided  under 
this  program  are  encouraged  to  pin^chase 
American-made  equipment  and 
products  to  the  maximum  extent 
feasible. 

(7)  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award. 

(8)  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(9)  Pre-award  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
pre-award  costs. 

(10)  Drug-Free  Workplace.  Grantees 
(as  defined  at  15  CFR  Part  26,  Section 
605)  are  subject  to  15  CFR  Part  26, 
Subpart  F,  "Government-wide 
Requirements  for  Drug-Free  Workplace 
(Grants),"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

(11)  Anti-Lobby ing.  Persons  (as 
defined  at  15  CFR  Part  28,  Section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000. 

(12)  Anti  Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

(13)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier-covered 
transactions  at  any  tier  under  the  award 


to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
instructions  contained  in  the  award 
document.  If  an  application  is  selected 
for  funding,  the  DOC  has  no  obligation 
to  provide  any  additional  future  funding 
in  connection  with  the  award.  Renewal 
of  an  award  to  increase  funding  or 
extend  the  period  of  performance  is  at 
the  total  discretion  of  the  DOC. 

In  accordsmce  with  Federal  statutes 
and  regulations,  no  person  on  grounds 
of  race,  color,  age,  sex,  national  origin, 
or  disability  shall  be  excluded  from 
participation  in,  denied  benefits  of,  or 
subjected  to  discrimination  imder  any 
program  or  activity  receiving  financial 
assistance  from  the  NOAA/NWS.  The 
NOAA/NWS  does  not  have  a  direct 
telephonic  device  for  the  deaf  (TDD 
capabilities  can  be  reached  through  the 
State  of  Maryland-supplied  TDD  contact 
number,  800-735-2258,  between  the 
hours  of  8  a.m.-4:30  p.m. 

Paperwork  Reduction  Act 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  standard 
forms  have  been  approved  by  the  Office 
of  Management  and  Budget  pursuant  to 
the  Paperwork  Reduction  Act  under 
OMB  approval  number  0348-0043, 
0348-0044,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  control  number. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Authority:  15  U.S.C.  313;  49  U.S.C. 
44720(b);  33  U.S.C.  883d,  883e;  15  U.S.C. 
2904;  15  U.S.C.  2931  et  seq.  (CFDA  No. 
11.468) — Applied  Meteorological  Research. 

Dated:  January  3,  2000. 
John  E.  Jones,  Jr., 

Deputy  Assistant  Administrator  for  Weather 
Services. 
[FR  Doc.  00-1517  Filed  1-20-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
[Docket  No.  991027289-928»-01] 
RIN  0651-AB09 

Revised  Interim  Utility  Examination 
Guidelines;  Request  for  Comments; 
Correction 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACnON:  Notice  and  request  for  public 

comments;  correction. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  published  a  document  in 
the  Federal  Register  of  December  21, 
1999.  concerning  request  for  conunents 
on  Revised  Interim  Utility  Examination 
Guidelines.  The  word  "interim"  was 
inadvertently  omitted  from  the 
document  Subject  Heading  and  text.  In 
addition,  an  extra  period  divided  the 
second  sentence  of  the  Summary 
caption  into  fragments.  This  document 
corrects  the  omissions  of  "interim"  and 
removes  the  extra  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Nagumo  by  telephone  at  (703) 
305-8666,  by  facsimile  at  (703)  305- 
9373,  by  electronic  mail  at 
"mark.nagumo@uspto.gov,"  or  by  mail 
marked  to  his  attention  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  8,  Washington,  DC 
20231;  or  Linda  Therkom  by  telephone 
at  (703)  305-9323,  by  facsimile  at  (703) 
305-8825,  by  electronic  mail  at 
"linda.therkom@uspto.gov,"  or  by  mail 
marked  to  her  attention  addressed  to 
Box  Comments,  Assistant  Commissioner 
of  Patents  and  Trademarks,  Washington, 
DC  20231. 

Correction 

In  the  Federal  Register  of  December 
21,  1999,  in  FR  Doc.  99-33054.  make 
the  following  corrections: 

On  page  71440,  in  the  second  column, 
correct  the  "Subject  Heading"  to  read: 

Revised  Interim  Utility  Examination 
Guidelines;  Request  for  Comments 

On  page  71440,  in  the  third  column, 
correct  the  "Summary"  caption  to  read: 
SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  requests  comments  from 
any  interested  member  of  the  public  on 
the  following  Revised  Interim  Utility 
Examination  Guidelines.  The  PTO  is 
publishing  a  revised  version  of 
guidelines  to  be  used  by  Office 
personnel  in  their  review  of  patent 
applications  for  compliance  with  the 
utility  requirement  based  on  comments 
received  in  response  to  the  Request  for 
Comments  on  Interim  Guidelines  for 
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63  Fed.  Reg. 
1998).  These 


personnel  in 
applications 


This  revision 
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of  Patent  Applications 
U.S.C.  112,111  "Written 
Requirement;  Extension  of 


50887  (September  23. 
Revised  Interim  Utility 


Guidelines  w  ill  be  used  by  PTO 


their  review  of  patent 
or  compliance  with  the 


"utility"  requirement  of  35  U.S.C.  101. 


supersedes  the  Utility 


Examination  Guidelines  that  were 
published  at  50  Fed.  Reg.  36263  (1995) 
and  at  1177  O.G.  146  (1995). 

On  page  71440,  in  the  third  column, 
correct  the  "Ipates"  caption  to  read: 
DATES:  Writt*  n  comments  on  the 
Revised  Inter  im  Utility  Examination 
Guidelines  w  ill  be  accepted  by  the  PTO 
until  March  ;  2,  2000. 

On  page  71440,  in  the  third  column, 
correct  the  fii  st  sentence  of  the 
"Supplementary  Information"  caption 
to  read: 

The  PTO  n  quests  comments  from  any 
interested  m€  mber  of  the  public  on  the 
following  Rei  ised  Interim  Utility 
Examination  [guidelines. 

Dated:  Janua  y  18,  2000. 
Albin  F.  Drost, 
Acting  Solicito 

|FR  Doc.  00-14  61  Filed  1-20-00;  8:45  am) 
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AGENCY: 
SUMMARY:  Thi ! 
Management 
Information 
on  the  submi! 
required  by 
Act  of  1995 


mm?: 


DATES: 

submit  CO 
22,  2000. 
ADDRESSES: 

be  addressed 
Information 
Attention:  D 
Department 
Management 
Street,  N.W 
Executive 
D.C.  20503  orl 
mailed  to  the 
DWERFEL@C(MB 


o 


Off  c 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Retauest 


Department  of  Education. 
Leader,  Information 
jroup.  Office  of  the  Chief 
Qfficer  invites  conmients 
sion  for  OMB  review  as 
Paperwork  Reduction 


Ue 


Interested  persons  are  invited  to 
nts  on  or  before  February 


aid 
amv 


V  'ritten  comments  should 
to  the  Office  of 

Regulatory  Affairs, 
y  Werfel,  Desk  Officer, 
Education,  Office  of 
ind  Budget,  725  17th 
loom  10235,  New 

e  Building,  Washington, 
should  be  electronically 
internet  address 
EOP.GOV. 


SUPPLEMENTAjJY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.  :.  Chapter  35)  requires 
that  the  Offici  of  Management  and 
Budget  (OMB  provide  interested 
Federal  agenc  ies  and  the  public  an  early 


opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  14,  2000. 

Joseph  Schubart, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Reference  and  Reporting  Guide 
for  Preparing  State  and  Institutional 
Report  on  Teacher  Quality  and 
Preparation  (JS). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1. 
Burden  Hours:  123305. 

Abstract:  The  Higher  Education  Act  of 
1998  calls  for  aimual  reports  from  states 
and  institutions  of  higher  education  on 
the  quality  of  teacher  education  and 
related  matters  (P.L.  105-244,  Section 
207;  20  use  1027).  The  purpose  of  the 
reports  is  to  provide  greater 
accountability  in  the  preparation  of 
America's  teaching  force  and  to  provide 
information  and  incentives  for  its 
improvement.  Most  institutions  of 
higher  education  that  have  teacher 
preparation  programs  must  report 
annually  to  their  states  on  the 
performance  of  their  program 
completers  on  teacher  certification  tests. 
States,  in  turn,  must  report  test 
performance  information,  institution  by 
institution,  to  the  Secretary  of 
Education,  along  with  institutional 
rankings.  They  must  also  report  on  their 


requirements  for  licensing  teachers, 
state  standards,  alternative  routes  to 
certification,  waivers,  and  related  items. 
A  planning  report  from  the  states  to  the 
Secretary  of  Education  is  due  by 
October  7,  2000.  Annual  reports  from 
institutions  are  due  to  the  states, 
begiiming  April  7,  2000;  reports  from 
the  states  are  due  annually  to  the 
Secretary,  beginning  October  7,  2001; 
the  Secretary's  report  is  due  annually  to 
Congress,  begiiming  April  7,  2002. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202^651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Schubart  at  (202) 
708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
(FR  Doc.  00-1327  Filed  1-20-00;  8:45  ami 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
20,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
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collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  14,  2000. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  (FISAP)  in 
the  Federal  Perkins  Loan,  Federal 
Supplemental  Educational  Opportunity 
Grant,  and  Federal  Work-Study 
Programs  OS). 

Frequency:  Aimually. 

Affected  Public: 

Not-for-profit  institutions  (primary). 

Individuals  or  household. 

State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  1. 
Burden  Hours:  25748. 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  institution  during  the 
2001-2002  Award  Year.  The  Fiscal 
Operations  Report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1999- 
2000  academic  year. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  fi'om  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 


address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  hidividuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-1441  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  40(XM)1-P 


DEPARTMENT  OF  EDUCATION 

National  Awards  Program  for  Effective 
Teaclner  Preparation 

AGENCY:  Office  of  Educational  Research 

and  Improvement  (OERI),  Department  of 

Education. 

ACTION:  Notice  of  proposed  eligibility 

and  selection  criteria. 

summary:  The  Assistant  Secretary  for 
OERI  proposes  eligibility  and  selection 
criteria  to  govern  competitions  und6r 
the  National  Awards  Program  for 
Effective  Teacher  Preparation  for  fiscal 
year  (FY)  2000  and  future  fiscal  years. 
Under  these  criteria,  the  awards 
program  would  recognize  model 
programs  that  prepare  elementary 
school  teachers  or  secondary  school 
mathematics  teachers,  and  that  lead  to 
improved  student  learning. 
DATES:  We  must  receive  your  comments 
on  or  before  March  6,  2000. 
ADDRESSES:  Address  all  comments 
about  these  proposed  definitions  and 
selection  criteria  to  Sharon  Horn,  Office 
of  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  506E,  Washington,  DC 
20208-5644.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
sharon_nom@ed  .gov 

You  may  also  fax  your  comments  to 
Sharon  Horn  at  (202)  219-2198. 

If  you  want  to  comment  on  the 
information  collection  requirements  you 
must  send  your  comments  to  the  Office 
of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representative  named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Horn.  Telephone:  (202)  219- 
2203.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:         — 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  eligibility  and 
selection  criteria. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  eligibility  and  selection 
criteria.  Please  let  us  know  of  any 
further  opportunities  we  should  take  to 
reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 
effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  eligibility  and 
selection  criteria  in  room  506E,  555 
New  Jersey  Avenue,  NW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4  p.m.,  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
hohdays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  eligibility  and 
selection  criteria.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a  TDD,  you 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

General  Information 

Through  this  notice  the  Secretary 
proposes  eligibility  and  selection 
criteria  to  govern  applications  for 
recognition  that  are  submitted  under  the 
National  Awards  Program  for  Effective 
Teacher  Preparation.  The  criteria 
established  in  this  notice  would  be  used 
to  select  award  recipients  in  the 
program's  initial  year,  FY  2000,  and  in 
subsequent  fiscal  years.  The  Secretary 
plans  to  publicly  honor  and  recognize 
successful  applicants. 

This  new  program,  which  is  being 
proposed  as  part  of  a  continuing  effort 
to  honor  excellence  in  education,  is  the 
result  of  an  increased  emphasis  across 
the  country  on  teacher  quality  and  the 
well-established  principle  that  high- 
quality  K-12  teachers  are  critical  to  the 
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ability  of  chi  dren  in  our  nation's 
schools  to  ac  lieve  to  high  standards. 
Yet.  while  fe  v  would  question  that  any 
effort  to  impiove  student  learning 
depends  on  I  etter  teaching  in  schools, 
we  are  propo  iing  this  program  in  an 
effort  to  high  ight  the  relationship 
between  stuc  ent  learning  and  the 
quality  of  the  programs  preparing  our 
public  schoo  teachers.  To  this  point, 
there  has  not  existed  a  systematic  way 
to  identify  er  titles  that  have 
successfully  inked  their  programs  for 
preparing  tea  chers  to  improved  student 
achievement  at  the  K-12  level.  Given 
the  current  emphasis  on  heightened 
academic  staj  idards  for  elementary  and 
secondary  sti  dents  and  the  need  for 
teachers  to  gc  in  the  knowledge  and 
skills  necessi  ry  to  teach  to  those 
standards,  w(  i  believe  the  time  is  right 
to  focus  atter  lion  on  those  teacher 
preparation  f  rograms  that  are 
particularly  e  ffective  in  preparing 
teachers  who  in  turn,  are  effective  in 
helping  stud(  nts  improve  their  learning. 

We  recogni  ze  that  demonstrating  the 
link  between  teacher  preparation 
programs  anc  the  ability  of  program 
graduates  to  improve  student  learning  is 
not  an  easy  tj  sk.  The  difficulty 
involved,  hoi  /ever,  makes  that  link  no 
less  critical.  1  Ve  intend  to  select  for 
awards  no  m(»re  than  five  pre-service 
teacher  preparation  programs  that  are  on 
the  leading  edge  in  this  effort.  Our  chief 
goal  in  recogi  nzing  these  programs  is  to 
foster  an  imd  jrstanding  of  how  these 
noteworthy  p  rograms  design  their 
teacher  preps  ration  activities  to  increase 
K-12  student  achievement  and  how 
their  approac  les  can  be  replicated  or 
built  upon  b\  other  institutions  that 
prepare  teacJb  ers.  For  that  reason,  the 
criteria  for  se  ecting  award  recipients,  as 
described  in  his  notice,  focus 
significantly  )n  the  ability  of  applicants 
to  provide  co  mpelling  evidence  of 
effectiveness  in  preparing  teachers  who 
positively  im  lact  student  learning. 

The  timelij  ess  of  this  new  awards 
program  is  al  ;o  supported  by  the  fact 
that  institirtic  ns  producing  teachers,  and 
the  states  tha  certify  them,  are 
increasingly  ( loming  under  scrutiny  as 
the  public  sei  iks  higher  standards  and 
greater  accountability  for  public  schools 
and  school  teachers.  The  Department,  as 
well  as  many  States,  is  currently 
implementin  ;  new  accountability 
measures  anc  reporting  requirements  for 
States  and  fo  colleges  and  universities 
receiving  Fet  era!  grants  to  support 
teacher  traini  ng  programs.  Some 
institutions  have  already  implemented 
accountability'  measures,  while  others 
have  started  I  o  take  steps  to  improve 
and  to  becom  e  accountable  for  the 
teachers  they  train.  We  hope  that 


bringing  attention  to  those  teacher 
preparation  programs  that  are  effective 
in  this  area  will  serve  to  assist  other 
programs  in  their  efforts  to  improve 
their  level  of  accountability. 

In  order  to  align  the  program  with 
nation-wide  efforts  to  improve 
achievement  levels  in  math  and  reading, 
this  awards  program  will  focus,  in  its 
initial  year,  on  programs  that  prepare 
elementary  teachers  (since  elementary 
school  teachers  often  teach  both  math 
and  reading)  and  programs  that  prepare 
middle  or  high  school  mathematics 
teachers  or  both.  Thus,  to  be  selected  for 
an  award,  applicants  must  be  able  to 
show  that  their  graduates  are  effective  in 
helping  all  students  improve  their 
learning  in  reading  and  mathematics  at 
the  elementary  level  or  mathematics  at 
the  middle  and  high  school  level  or 
both.  By  "all  students,"  we  mean  the 
diverse  population  of  students  that 
graduates  of  teacher  education  programs 
may  encounter  in  the  classroom  or  other 
educational  setting,  including  regular 
and  special  education  students,  students 
from  diverse  backgrounds,  and  students 
with  limited  English  proficiency.  The 
selection  process  will  also  depend  on 
the  ability  of  applicants  to  demonstrate 
that  their  graduates  have  a  depth  of 
content  knowledge  in  mathematics  and 
reading  or  both,  acquire  general  and 
content-specific  pedagogical  knowledge 
and  skills,  and  develop  skills  to 
examine  attitudes  and  beliefs  about 
learners  and  the  teaching  profession. 

The  Secretary  will  announce  the  final 
eligibility  and  selection  criteria  in  a 
notice  in  the  Federal  Register.  We  will 
determine  the  final  eligibility  and 
selection  criteria  after  considering 
responses  to  this  notice  and  other 
information  available  to  the  Department. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  the 
Assistant  Secretary  chooses  to  use  these 
proposed  eligibility  and  selection  criteria,  we 
invite  applications  through  a  notice  in  the 
Federal  Register. 

Proposed  Eligibility,  Application,  and 
Selection  Criteria 

Eligible  applicants: 

Eligible  applicants  would  be 
institutions  in  the  States  (including  the 
District  of  Columbia,  Puerto  Rico,  and 
the  outlying  areas)  that  prepare 
elementary  teachers,  or  middle  or  high 
school  mathematics  teachers,  for  initial 
certification.  Institutions  of  higher 
education  as  well  as  institutions  that  are 
not  part  of  a  college  or  university  are 
eligible  to  apply.  Since  this  program 
focuses  on  initial  preparation  of  <i 

teachers,  alternative  certification 


programs  are  eligible,  while  in-service 
programs  are  not. 

For  purposes  of  this  notice,  a  "teacher 
preparation  program"  refers  to  a  defined 
set  of  experiences  that,  taken  as  a  whole, 
prepares  participants  for  initial  (or 
alternative)  certification  to  teach. 
Detailed  instructions  for  applying  for 
this  award,  including  formatting 
instructions,  are  provided  within  the 
application  package  and  must  be 
followed  to  receive  an  award. 

Application  Content  Requirements 

Applicants  woidd  be  free  to  develop 
their  application  in  any  way  they 
choose  as  long  as  they  comply  with  the 
requirements  set  out  in  the  application 
package.  In  evaluating  applications  for 
the  National  Awards  Program  for 
Effective  Teacher  Preparation,  reviewers 
will  look  to  see  whether  the  application, 
taken  as  a  whole,  demonstrates  that  the 
applicant's  teacher  preparation  program 
leads  to  improved  teacher  effectiveness 
and  increased  student  achievement  at 
the  K-12  level.  In  doing  so,  reviewers 
would  be  guided  by  the  extent  to  which 
and  how  well  applicants  address  the 
following  components  of  the 
application,  the  most  important  of 
which  would  concern  objective 
evidence  of  effectiveness  under  section 
C  of  the  application. 

Sections  A,  B  and  D  of  the  application 
provide  reviewers  with  information 
describing  the  teacher  preparation 
program  and  its  potential  as  a  model. 
Reviewers  will  use  the  information  in 
these  three  sections  to  determine  the 
extent  to  which  there  is  a  logical 
connection  between  the  various  aspects 
of  the  program  and  the  results  achieved. 
In  other  words,  they  will  check  for 
consistency  between  the  information 
provided  in  these  sections  and  the 
applicant's  claims  of  effectiveness  under 
section  C.  In  section  C,  applicants 
provide  formative,  summative  and 
confirming  evidence  that  their  program 
is  effective  in  preparing  graduates  who 
are  able  to  help  all  K-12  students 
improve  their  learning  in  reading  and 
mathematics  at  the  elementary  level  or 
mathematics  at  the  middle  or  high 
school  level. 

Where  appropriate,  the  following 
proposed  sections  of  the  application 
include  one  or  more  questions  that  are 
designed  to  help  applicants  formulate 
their  responses. 

A.  Background  and  Program  Description 

In  this  section,  applicants  would 
provide  the  mission  statement  and  goals 
and  objectives  of  their  teacher 
preparation  program  and  describe  the 
components  of  their  program. 
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In  responding  to  this  section, 
applicants  would  be  encouraged  to 
provide  information  about: 

1 .  Recruitment  policies  for  faculty  and 
candidates. 

2.  Selection  procedures  for  faculty 
and  candidates. 

3.  Program  structure  (e.g.,  course  and 
field  experiences,  support  for  preservice 
jind  novice  teachers,  mechanisms  for 
monitoring  participants'  progress). 

4.  Resources  that  support  tne 
program. 

5.  Methods  for  collaboration  between 
the  program  and  K-12  schools. 

6.  Graduation  or  completion  criteria 
and  rates. 

7.  Job  placement  and  retention  rates  of 
graduates. 

B.  Program 's  Criteria  for  Effectiveness 

In  this  section,  applicants  would 
describe  the  principles,  standards,  or 
other  criteria  that  the  applicant  uses  to 
judge  the  effectiveness  of  its  teacher 
preparation  program. 

(Note:  Applications  would  not  be 
evaluated  against  a  given  set  of  principles  for 
all  programs,  but  are  expected  to  include 
relevant  criteria  for  guiding  program 
improvement  and  modifications). 

In  responding  to  this  section, 
applicants  should  consider  the 
following  questions: 

1.  What  are  the  criteria  the  program 
uses  to  evaluate  its  effectiveness? 

2.  How  does  the  program  ensiu-e  that 
program  components  such  as  courses 
and  instructional  practices  are 
consistent  with  the  evaluation  criteria 
imder  Question  1? 

C.  Evidence  of  Effectiveness 

In  this  section,  applicants  would 
provide  thiipe  separate  types  of  evidence 
that  demonstrates  the  effectiveness  of 
their  teacher  preparation  program: 
formative,  siunmative,  and  confirming 
evidence. 

"Formative  evidence"  refers  to  the 
use  of  data  to  make  adjustments  to  the 
program  throughout  its  various  stages. 
These  data  are  collected  as  participants 
(i.e.,  preservice  teachers)  move  through 
the  program. 

"Summative  evidence"  demonstrates 
that  the  program  is  effective  in  helping 
graduates  acquire  the  necessary 
knowledge  and  skills  to  improve 
student  learning.  Summative  evidence 
is  collected  as  preservice  teachers 
complete  the  program. 

"Confirming  evidence"  links  teacher 
preparation  and  K-1 2  student  learning 
by  demonstrating  that  program 
graduates  are  effective  in  helping  all  K- 
12  students  improve  their  learning. 
Confirming  evidence  is  collected  on 
graduates  who  are  employed  by  schools 
or  districts. 


Applicants  would  supply  a  brief 
description  for  each  evidence  item 
submitted.  This  description  must 
include  information  about  the  nature  of 
the  data,  the  methods  used  to  collect  the 
data,  and  a  summary  of  the  data 
analysis. 

In  responding  to  this  section, 
applicants  must  consider  the  following 
questions: 

1.  What  evidence  is  there  that  the 
program,  as  envisioned  in  section  A, 
gathers  data  about  the  effectiveness  of 
the  various  stages  of  the  program  and 
uses  that  data  to  make  improvements  to 
the  program?  (Formative  evidence) 

2.  What  evidence  is  there  that  the 
program  is  effective  in  helping 
graduates  acquire  the  knowledge  and 
skills  needed  to  improve  student 
learning  for  all  K-12  students? 
(Summative  evidence) 

(Note:  Summative  evidence  in  this  section 
should  address  graduates'  content 
knowledge,  pedagogical  knowledge  and 
skills,  and  skills  to  examine  beliefs  about 
learners  and  teaching  as  a  profession.) 

3.  What  evidence  is  there  that  the 
program's  graduates  are  effective  in 
helping  all  K-12  students  improve  their 
learning  in  reading  and  mathematics  at 
the  elementary  level  or  mathematics  at 
the  middle  or  high  school  level? 
(Confirming  evidence) 

D.  Implications  for  the  Field 

A  major  goal  of  the  National  Awards 
Program  for  Effective  Teacher 
Preparation  is  to  make  information 
about  successful  programs  available 
across  the  country  to  other  programs 
that  may  be  considering  ways  to 
improve  their  effectiveness.  In  this 
section,  applicants  would  discuss  the 
challenges  they  have  faced  and 
overcome  in  administering  their  teacher 
preparation  program,  as  well  as  the 
resulting  lessons  they  have  learned. 

In  responding  to  this  section, 
applicants  should  consider  the 
following: 

1 .  What  is  at  least  one  significant 
challenge  that  the  program  encountered 
within  the  last  five  years  and  how  was 
it  overcome? 

(Note:  Since  demonstrating  the  link 
between  teacher  preparation  and  K-12 
student  learning  is  a  primary  focus  of  the 
awards  program,  applicants  should  consider 
describing  challenges  related  to  this  issue.) 

2.  What  lessons  that  would  benefit 
others  have  been  learned  about 
designing,  implementing,  or  evaluating 
a  program  that  prepares  graduates  who 
are  effective  in  helping  improve  student 
learning  for  all  K-12  students? 

3.  What  program  materials  (e.g.,- 
videos,  Web  sites,  course  outlines. 


manuals,  strategies,  processes)  are 
available  that  could  benefit  others? 

4.  How  have  or  could  you  help  others 
adapt  the  aspects  of  your  program  that 
contribute  most  to  graduates' 
effectiveness  with  K-1 2  students? 

Selection  Criteria 

Reviewers  would  evaluate  the 
information  provided  in  each 
application  based  on  three  criteria: 
rigor,  sufficiency,  and  consistency. 
These  criteria,  and  the  performance 
levels  applicable  to  each,  are  identified 
in  the  rubric  shown  in  Figure  1 . 
Reviewers  would  use  this  rubric  as  the 
review  instnmient  to  judge  the  quality 
of  each  application. 

The  Evidence  of  Effectiveness 
provided  by  an  applicant  under  section 
C,  the  most  critical  portion  of  the 
application,  would  be  evaluated  on  the 
basis  of  its  rigor  and  sufficiency.  The 
level  of  "rigor"  applied  to  the  evidence 
submitted  would  be  determined  by  the 
extent  to  which  the  qualitative  or 
quantitative  data  presented  is  found  to 
be  valid  and  reliable.  The  level  of 
"sufficiency"  applied  to  the  evidence 
submitted  would  be  determined  by  the 
adequacy  and  the  extent  of  the  data 
provided. 

The  application  as  a  whole  will  be 
evaluated  on  the  basis  of  its  consistency. 
The  level  of  "consistency"  of  the 
application  would  be  based  on  the 
extent  to  which  there  is  a  logical  link 
between  various  aspects  of  the  program 
as  described  in  Sections  A,  B  and  D  of 
the  application  and  the  evidence  of 
effectiveness  provided  under  Section  C. 
For  example,  if  an  applicant  indicates  in 
sections  A,  B,  or  D  of  its  application  that 
field  experiences  are  important  to  the 
preparation  of  teachers,  then  the 
application  should  describe  the  variety 
of  field  experiences  that  are  spread  over 
the  diu^tion  of  the  program  and  also 
include,  for  piuposes  of  "consistency," 
documentation  of  the  effectiveness  of 
these  experiences. 

The  rubric  in  Figure  1  identifies  a 
range  of  performance  levels,  from  1  to 
4,  that  reviewers  will  use  to  judge  the 
quality  of  an  application  with  regard  to 
the  three  criteria — rigor,  sufficiency  and 
consistency.  Reviewers  will  assign  a 
level  of  the  rubric,  1  to  4,  for  each 
criterion  based  on  their  judgment  of 
how  well  the  information  provided  in 
the  application  matches  the  descriptions 
in  the  rubric  of  the  relevant  performance 
levels.  Prior  to  reviewing  applications, 
reviewers  will  receive  extensive  training 
in  using  the  rubric  to  ensure  inter-rater 
reliability. 
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Figure  1.  Rubric  for  Evaluating  Evidence  of  Effectiveness 


PerformafX» 
levels 


Selection  criteria 


Rigor 


SufflcierKy 


Consistency 


The  evidence  is  highly  credible.  The 
data  are  valid  and  indicators  are  free 
of  bias.  Reliability  is  supported  by 
multi-year  data  from  several  sources. 


There  are  extensive  data  that  support 
claims  of  effectiveness.  The  evidence 
includes  data  from  multiple  sources 
with  multiple  indicators. 


The  evidence  is  credible.  Validity  has 
been  addressed  for  most  of  the  data. 
There  may  t3e  some  questions  of  bias. 
Reliability  is  supported  by  two  or  more 
years  of  data  from  at  least  one  data 
source. 


The  eviderrce  has  limited  credibility.  The 
rigor  is  compromised  by  issues  of  bias 
or  validity/reliability.  There  are  no 
multi-year  data  from  any  source. 


There  are  adequate  data  to  support  the 
claims  of  effectiveness.  There  are 
multiple  sources  of  evidence  and  mul- 
tiple indicators  for  at  least  one  source. 


The  evidence  has  little  or  no  credibility. 
The  rigor  is  significantly  compromised 
by  issues  of  bias.  The  data  lack  valid- 
ity/reliability. There  is  no  multi-year 
data.  OR  There  is  not  enough  infor- 
mation provided  to  determine  rigor. 


There  are  limited  data  to  support  the 
claims  of  effectiveness.  The  data  are 
collected  from  only  one  or  two 
sources.  There  are  no  multiple  indica- 
tors for  the  data  source(s). 


There  are  not  enough  data  to  support 
claims  of  effectiveness.  There  is  only 
a  single  source  of  data. 


Components  of  the  program  are  con- 
sistent with  the  vision  of  the  program. 
Program  components  are  monitored 
to  determine  if  they  are  being  insti- 
tuted as  designed.  There  is  a 
planned,  logical  link  between  the  pro- 
gram components  and  the  outcomes. 
The  evidence  supports  the  link  be- 
tween program  components  and  pro- 
gram success.  The  consistencies  sup- 
port the  credibility  of  the  evidence. 

There  are  minor  inconsistencies  be- 
tween the  vision  of  the  program  and 
program  components.  Some  compo- 
nents of  program  may  not  be  mon- 
itored or  there  may  be  some  incon- 
sistencies t)etween  the  evidence  pro- 
vided and  the  identified  successful 
components  of  the  program.  The  in- 
consistencies do  not  weaken  the 
credibility  of  the  evidence. 

There  are  several  Inconsistencies  be- 
tween the  vision  of  the  program  and 
program  components.  There  are  sig- 
nificant inconsistencies  between  the 
evidence  provided  and  the  identified 
successful  components  of  the  pro- 
gram. The  inconsistencies  raise  ques- 
tions about  the  credibility  of  the  evi- 
dence. 

There  are  numerous  inconsistencies  be- 
tween the  vision  of  the  program  and 
its  components.  The  evidence  pro- 
vided is  not  linked  to  the  components 
of  the  program  that  have  been  identi- 
fied as  contributing  to  the  program's 
success.  The  inconsistencies  raise 
significant  questions  about  the  credi- 
bility of  the  evidence. 
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Stage  3.  In  the  third  stage,  non- 
Department  expert  teams  (team 
members  would  differ  from  the 
reviewers  involved  in  Stages  2)  would 
conduct  site  visits  to  verify  information 
presented  in  the  semi-finalists' 
applications  and,  to  the  extent  available, 
to  collect  additional  information.  These 
teams  would  draft  site-visit  reports  of 
their  findings. 

Stage  4.  During  the  fourth  stage,  a 
non-Departmental  national  awards 
panel  (panel  members  will  differ  from 
the  reviewers  involved  Stages  2  and  3) 
would  review  the  semi-finalist 
applications  and  site  visit  reports.  Panel 
members  will  then  present  final 
recommendations  to  the  Department  on 
which  teacher  preparation  programs 
merit  national  recognition. 

Stage  5.  In  the  fifth  and  final  stage, 
the  Department  will  review  data 
collected  throughout  the  review  process 
and  select  for  national  recognition  up  to 
5  applications  of  the  highest  quality. 


The  Secretary  intends  to  publicly  honor 
and  recognize  these  awardees  at  a 
national  cpremony  in  Washington,  D.C. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  proposed  eligibility  and 
selection  criteria  would  address  the 
National  Education  Goal  that  the 
Nation's  teaching  force  will  have  the 
content  knowledge  and  teaching  skills 
needed  to  instruct  all  American 
students  for  the  next  century. 


Paperwork  Reduction  Act  of  1995 

This  notice  and  the  proposed 
apphca'tion  packet  contains  information 
collection  requirements.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Education  has  submitted  a  copy  of  this 
notice  and  the  application  package  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review. 

Collection  of  Information:  National 
Awards  Program  for  Effective  Teacher 
Preparation. 

Entities  that  prepare  elementary 
teachers,  or  middle  or  high  school 
mathematics  teachers,  for  initial 
certification  are  eligible  to  apply  for 
national  recognition  of  the  quality  of 
their  teacher  preparation  program, 
haformation  in  the  application  would 
include: 

(1)  A  description  of  the  applicant's 
teacher  preparation  program  in  terms  of 
its  mission,  goals,  and  components. 

(2)  The  evaluation  criteria  used  by  the 
applicant's  program. 

(3)  Available  evidence  to  support  the 
effectiveness  of  the  applicant's  program 
in  preparing  teachers  to  improve 
student  learning  at  the  K-12  level. 

(4)  Implications  or  lessons  that  the 
applicant's  program  can  provide  the 
field  of  teacher  preparation. 
Applications  also  would  be  limited  in 
page  number  and  have  to  meet  basic 
formatting  requirements.  The 
Department  would  use  this  information 
to  select  the  highest-quality  applicants 
through  a  review  of  responses  provided 
in  the  application  and  site  visits  that 
can  confirm  the  accuracy  of  information 
contained  in  the  application. 

All  information  is  to  be  collected  once 
only  from  each  applicant.  Aimual 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  50  hoiu-s  for  each 
response  for  50  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  For  the  10 
applicants  selected  for  site  reviews, 
there  will  be  an  additional  annual 
reporting  and  record  keeping  burden 
that  is  estimated  to  average  20  hours  for 
each  response.  Thus,  the  total  annual 
reporting  and  record  keeping  burden  for 
this  collection  is  estimated  to  be  2,700 
hours. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  yoiu-  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  re  am  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
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Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

We  consider  your  comments  on  this 
proposed  collection  of  information  in — 

•  Deciding  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  oiu-  functions,  includii^g 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  our 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g..  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  notice  of  proposed 
eligibility  and  selection  criteria  between 
30  and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  to  ensure  that  OMB  gives 
your  comments  full  consideration,  it  is 
important  that  OMB  receives  the 
conmients  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  your  comments  to  us  on  the 
notice  of  proposed  eligibility  and 
selection  criteria. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  is  intended  to  provide 
early  notification  of  our  specific  plans 
and  actions  for  this  program. 

Program  Authority:  20  U.S.C.  8001 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://vkrww.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  fr«e  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  D.C.  area,  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Dated:  January  18.  2000. 

C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Researclt 
and  Improvement. 

(FR  Doc.  00-1515  Filed  1-20-00:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Web-based  Education  Coimnission; 
Hearing  and  Meeting 

AGENCY:  Office  of  Postsecondary 

Education,  Education. 

ACTION:  Notice  of  Hearing  and  Meeting. 

SUMMARY:  This  notice  announces  the 
next  hearing  and  meeting  of  the  Web- 
based  Education  Commission.  Notice  of 
this  meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend  this  hearing 
and  meeting. 

DATE:  The  hearing  and  meeting  vdll  be 
held  on  February  2,  2000,  from  1-5  p.m. 
and  February  3,  2000,  from  9-12  p.m. 
LOCATION:  The  hearing  and  meeting  will 
be  held  in  room  106  of  the  Dirksen  *  * 

Senate  Office  Building,  Washington,  DC 
20510. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Byer,  Executive  Director,  Web- 
based  Education  Commission,  U.S. 
Department  of  Education.  1990  K  Street. 
NW.  Washington.  DC  20006-8533. 
Telephone:  (202)  502-7561.  Fax:  (202) 
502-7873.  Email:  davic/_Xbyer@ed.gov. 
SUPPLEMENTARY  INFORMATION:  The  Web- 
based  Education  Commission  is 
authorized  by  Title  VIII.  Part  J  of  the 
Higher  Education  Act  Amendments  of 
1998.  as  amended  by  the  Fiscal  2000 
Appropriations  Act  for  the  Departments 
of  Labor,  Health,  and  Human  Services, 
and  Education,  and  Related  Agencies. 
The  Commission  is  required  to  conduct 
a  thorough  study  to  assess  the  critical 
pedagogical  and  policy  issues  affecting 
the  creation  and  use  of  web-based  and 
other  technology-mediated  content  and 
learning  strategies  to  transform  and 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-171-A] 

Applicatioi|  to  Export  Electric  Energy; 
British  Colombia  Power  Exchiange 
Corporation 

agency:  OlRce  of  Fossil  Energy,  DOE. 
action:  No  ice  of  Application. 


SUMMARY:  British  Columbia  Power 
Exchange  Corporation  (Powerex)  has 
applied  for  renewal  of  its  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  piu-suant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  22,  2000. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  On 
February  25,  1998,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  issued  Order  No.  EA-171 
authorizing  Powerex  to  transmit  electric 
energy  from  the  United  States  to  Canada 
as  a  power  marketer  using  the 
international  electric  transmission 
facilities  owned  and  operated  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration.  Citizens 
Utilities,  Detroit  Edison,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Inc.,  Maine 
Electric  Power  Company,  Maine  Public 
Service  Company,  Minnesota  Power  and 
Light  Co.,  Inc.,  Minnkota  Power,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corp..  Northern  States  Power, 
and  Vermont  Electric  Transmission 
Company.  That  two-year  authorization 
will  expire  on  February  25,  2000. 

On  January  11,  2000,  Powerex  filed  an 
application  with  FE  for  renewal  of  the 
export  authority  contained  in  Order  No. 
EA-171.  Powerex  has  requested  that 
authorization  be  issued  for  a  five  year 
term  and  that  the  international 
transmission  facilities  of  Long  Sault, 
Inc.  be  added  to  the  list  of  authorized 
export  points. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
-    by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedines 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Powerex  request  to 
export  to  Canada  should  be  clearly 


marked  with  Docket  EA-171-A. 
Additional  copies  are  to  be  filed  directly 
with  Mr.  Douglas  Little,  Vice  President, 
Trade  Policy  &  Development,  British 
Columbia  Power  Exchange  Corporation, 
666  Burrard  Street.  Suite  1400, 
Vancouver,  British  Columbia,  Canada 
V6C  2X8,  and  Paul  W.  Fox,  Esq.. 
Bracewell  &  Patterson.  L.L.P..  Ill 
Congress  Avenue.  Suite  2300.  Austin, 
Texas  78701  and  Tracey  L.  Bradley, 
Energy  Regulatory  Consultant, 
Bracewell  &  Patterson,  L.L.P.,  2000  K 
Street,  N.W.,  Suite  500,  Washington,  DC 
20006. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  No.  EA-171. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
docujnentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-171 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs."  then 
"Electricity  Regulation."  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  D.C.,  on  January  14. 
2000. 

Antliony  J.  Como. 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Im/Ex,  Office  of  Coal 
&■  Power  Systems.  Office  of  Fossil  Energy. 
[PR  Doc.  00-1497  Filed  1-20-00;  8:45  am) 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Idaho  High-level  Waste  and  Facilities 
Disposition  Draft  Environment  Impact 
Statement 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Idaho  High-level  Waste  and  Facilities 
Disposition  Draft  Environmental  Impact 
Statement  (EIS)  for  public  review  and 
comment.  This  Draft  EIS  has  been 
prepared  in  accordance  with  the 
requirements  of  the  National 
Environment  Policy  Act  of  1969  as 
amended  (NEPA)  (42  U.S.C.  4321  et 
seq.y,  Council  on  Environmental  Quality 
regulations  implementing  NEPA,  40 


CFR  Parts  1500-1508;  and  DOE  NfEPA 
Implementing  Procedures.  10  CFR  Part 
1021.  The  State  of  Idaho  is  a 
Cooperating  Agency  in  the  preparation 
of  this  Draft  EIS  and  will  continue  to  be 
involved  in  the  review  and  preparation 
ofthe  Final  EIS. 

This  Draft  EIS  evaluates  five  waste 
processing  alternatives  and  six  facilities 
disposition  alternatives  for  high-level 
radioactive  (HLW)  waste  and  liquid 
mixed  transuranic  waste  stored  at  DOE's 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL). 
Currently,  there  are  approximately  4,200 
cubic  meters  of  HLW  stored  in  bins  as 
a  dry  granular  calcine  and 
approximately  1.4  million  gallons  of 
liquid  mixed  transuranic  waste  stored  in 
underground  tanks. 

Neither  DOE  nor  the  State  of  Idaho 
has  identified  a  preferred  alternative. 
After  considering  information  in  this 
Draft  EIS  and  other  relevant 
information,  DOE  and  the  State  will 
enter  into  discussions  concerning  the 
preferred  alternative.  If  DOE  and  the 
State  reached  agreement,  the  Final  EIS 
will  identify  the  agreed-upon  preferred 
alternative;  if  not,  the  Final  EIS  will  set 
forth  both  the  State's  and  DOE's 
respective  choices  for  the  preferred 
alternative. 

The  public  is  invited  to  comment  on 
the  Draft  EIS  during  a  60-day  public 
comment  period,  which  starts  on  the 
date  of  this  Notice  and  ends  on  March 
20,  2000.  All  comments  received  during 
the  public  comment  period  will  be 
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considered  in  preparing  the  Final  EIS. 
Late  comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Requests  for  information 
about  this  Draft  EIS  should  be  directed 
to:  Thomas  L.  Wichmann.  NEPA 
Document  Manager.  U.S.  Department  of 
Energy,  Idaho  Operations  Office.  850 
Energy  Drive,  MS  1108.  Idaho  Falls,  ID 
83401-1563.  (208)  526-0535. 

Copies  of  the  document  can  be 
requested  by  telephone  at  1-888-918- 
5100. 

Written  comments  on  the  Draft  EIS 
can  be  mailed  to  Thomas  L.  Wichmann, 
NEPA  Document  Manager,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  MS  1108, 
Idaho  Falls,  ID  83401-1563.  Attention: 
Public  Comments,  Idaho.  HLW  &  FD 
EIS.  or  submitted  by  fax  to:  208-526- 
1184,  or  submitted  electronically  to: 
http://wrww.jason.com/hlwfdeis. 

Oral  comments  on  the  Draft  EIS  will 
be  accepted  only  during  the  public 
hearings  scheduled  for  the  dates  and 
locations  provided  in  the  DATES  section 
of  this  Notice. 

For  information  on  the  DOE  National 
Environmental  Policy  Act  process, 
contact:  Carol  M.  Borgstrom.  Director, 
Office  of  NEPA  Policy  and  Assistance 
{EH-42),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-4600 
or  leave  a  message  at  1-800—472-2756. 

Copies  of  the  Draft  EIS  and  supporting 
technical  reports  are  available  for 
review  at  the  addresses  listed  in  the 

Schedule  of  Public  Hearings 


"Availability  ofthe  Draft  EIS"  section  of 
this  Notice. 

DATES:  The  public  is  invited  to  submit 
written  and/or  oral  comments  on  the 
Draft  EIS.  Comments  may  also  be 
submitted  electronically  to  http:// 
wvkrw.jason.com/hlwfdeis.  Example 
topics  on  which  DOE  welcomes 
comments  include:  the  technical 
adequacy  of  the  document;  what 
additional  alternatives/options  should 
be  analyzed;  which  alternatives/options 
DOE  should  select  upon  completion  of 
the  document;  and  what  criteria  DOE 
should  use  in  making  these  selections. 
DOE's  responses  to  all  comments 
received  during  the  public  comment 
period  will  be  presented  in  the  Final 
EIS.  The  comment  period  on  this  Draft 
EIS  begins  on  the  date  of  this  Notice  and 
ends  on  March  20.  2000.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
DOE  expects  to  issue  the  Final  EIS  in 
mid-2000. 

DOE  will  hold  a  series  of  7  public 
hearings  according  to  the  schedule 
below.  The  session  format  will  provide 
for  collection  of  written  and  oral 
comments  and  will  enable  the  public  to 
discuss  issues  and  concerns  with  DOE 
managers.  Participants  who  wish  to  . 
present  oral  comments  at  the  hearings 
are  asked  to  registger  in  advance  by 
calling  the  toll-ft«e  number:  1-888-918- 
5100.  Requests  to  speak  that  have  not 
been  submitted  prior  to  the  hearings 
will  be  handled  in  the  order  in  which 
they  are  received  during  the  bearings. 


Cities 

Dates 

Meeting  times 

Meeting  locations 

Idaho  Falls,  ID  

Feboiarv  7  2000 

7:00  pm  

6:00  pm  

6:00  pm  

6:00  pm  

6:00  pm  

6:00  pm  

6:00  pm  

Shik)  Inn 

Idaho  State  University  Student  Unk)n. 

Snow  King  Lodge 

College  of  Southem  ID  Taytor  Building. 

The  Grove  Hotel 

Doubletree  Lloyd  Center. 

Doubletree  Pasco  Hotel. 

Pocatello,  ID  

February  8,  2000 

February  9  2000 

Jackson,  WY 

Twin  Falls,  ID 

Febaiary  15,  2000 

February  17,2000 

February  22,  2000 

Boise,  ID  

Portland,  OR  

Pasco,  WA 

February  24,  2000 

Open  house  will  be  held  one  hour  prior  to  m 

eeting  times. 

SUPPLEMENTARY  INFORMATION: 
Background 

From  1952  to  1991.  DOE  and  its 
predecessor  agencies  reprocessed  spent 
nuclear  reactor  fuel  at  the  Idaho 
Chemical  Processing  Plant,  located  on 
the  Snake  River  Plain  in  the  desert  of 
Southeast  Idaho.  This  facility,  now 
knovra  as  the  Idaho  Nuclear  Technology 
Engineering  Center  (INTEC).  is  part  of 
the  INEEL  nuclear  research  complex 
that  has  served  the  nation  through  both 
peaceful  and  defense-related  missions. 


Reprocessing  operations  at  INTEC 
produced  mixed  HLW  (i.e.,  HLW 
containing  hazardous  characteristics  or 
components  that  are  regulated  under  the 
Resource  Conservation  and  Recovery 
Act)  HLW  from  the  first  extraction  cycle 
of  the  operation.  Subsequent  treatment 
processes  and  decontamination 
activities  generated  liquid  mixed 
transuranic  waste.  This  waste  is  much 
less  radioactive  than  the  mixed  HLW. 

All  of  the  liquid  mixed  HLW  was 
converted  to  calcine  (a  dry  granular 
substance)  over  several  years.  This 
conversion  was  completed  in  1998. 


Stored  in  large,  robust  bin  sets,  the 
mixed  HLW  calcine  is  a  more  stable 
waste  form  that  poses  less 
environmental  risk  than  liquid 
radioactive  waste  stored  in  underground 
tanks.  However,  the  mixed  HLW  calcine 
does  not  meet  planned  HLW  disposal 
repository  waste  acceptance  criteria, 
and  further  treatment  would  be 
necessary  to  convert  the  mixed  HLW 
calcine  to  a  form  that  would  be 
acceptable  for  disposal  in  such  a 
repository.  At  present,  approximately 
4.200  cubic  meters  of  mixed  HLW 
calcine  is  stored  in  the  bin  sets. 
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Since  spent  luclear  fuel  reprocessing 
was  discontini  ed  in  1991.  DOE  has 
continued  to  a  xumulate  liquid  mixed 
transuranic  ws  ste  in  underground  tanks 
from  decontan  ination  and  other 
ongoing  opera  ions.  At  present, 
approximately  1.4  million  gallons  of 
liquid  mixed  t  ansuranic  waste  is  stored 
in  eleven  unde  rground  tanks. 

In  a  1995  Sellement  Agreement,  DOE 
and  the  State  c  f  Idaho  agreed  that  the 
underground  t  inks  would  be  emptied 
down  to  the  re  sidual  heels  by  2012,  and 
that  by  a  targe  date  of  2035.  all  of  the 
mixed  HWL  would  be  treated  and  made 
ready  for  shipi  nent  out  of  Idaho.  DOE 
intends  to  con  inue  to  manage  these 
wastes  accord  ng  to  regidatory 
requirements,  in  a  manner  that  helps  to 
ensure  the  pre  taction  of  human  health 
and  the  envirc  nment. 

To  meet  its  ;ommitments  and 
objectives,  DC  E  needs  to  decide: 

•  How  to  trjat  INTEC  mixed  HLW  so 
that  it  can  be  I  ransported  out  of  Idaho 
to  a  storage  facility  or  repository. 

•  How  to  tr  jat  and  where  to  dispose 
of  other  radioi  ictive  wastes  that  are 
associated  wil  h  the  HLW  management 
program  at  INrEC. 

•  How  to  c  ose  associated  HWL- 
related  facilities. 

On  SeptemI  ler  19,  1997,  DOE  issued 
a  Notice  of  In  ent  (62  FR  49209)  to 
prepare  the  k  aho  High-level  Waste  and 
Facilities  Dis}  position  Environmental 
Impact  Stater,  wnt.  The  public  scoping 
period  annou  iced  in  the  Notice  of 
Intent  extend  id  from  September  19, 
1997,  to  Nov(  mber  24,  1997.  During  this 
period,  DOE  1  leld  public  scoping 
workshops  ir  Idaho  Falls  and  Boise. 
Idaho.  DOE  a  so  sponsored  open  houses, 
set  up  and  st?  ffed  booths  and  displays 
at  shopping  nails  throughout  southern 
Idaho,  made  )resentations  to  schools 
and  civic  gro  ips,  and  provided 
individual  br  efings  to  government  and 
Tribal  officia  s.  local  interest  groups, 
site  employee  IS,  and  the  INEEL  Citizens 
Advisory  Boj  rd.  DOE  received  more 
than  900  con  ments  during  the  public 
scoping  peric  d  and  used  these 
comments  to  refine  the  proposed  action 
and  the  alter  latives.  The  proposed 
action  and  al  ematives  analyzed  in  this 
Draft  EIS  are  described  in  the  following 
two  sections. 

Proposed  Ac  don 

DOE  has  i 
proposed  act  ions 
decisions. 

•  Develop  appropriate  technologies 
and  construe  t  facilities  necessary  to 
manage  INT  IC  mixed  HLW  and  mixed 
liquid  transi  ranic  waste. 


(jentified  the  following 

to  support  the  needed 


•  Treat  the  mixed  HLW  calcine  so 
that  it  will  be  suitable  for  disposal  in  a 
repository. 

•  Treat  and  dispose  of  the  sodium- 
bearing,  liquid  mixed  transuranic  waste. 

•  Provide  for  the  disposition  of  the 
INTEC  HLW  management  facilities 
when  their  missions  are  completed. 

Alternatives  Analyzed 

DOE  analyzed  the  potential  impacts  of 
implementing  five  waste  processing  and 
six  facilities  disposition  aJtematives 
over  the  period  2000  through  2095.  Each 
alternative  has  a  specific  time  line  for 
implementation  and  completion.  For 
residual  contamination  or  waste 
disposal,  DOE  analyzed  potential 
impacts  over  10,000  years. 

Waste  Processing  Alternatives  address 
HLW  treatment  technologies, 
pretreatment  requirements  for  the  liquid 
mixed  transuranic  waste,  and  storage 
and  disposal  options  for  treated  wastes. 
These  alternatives  are  listed  and  briefly 
described  below. 

•  No  Action  Alternative — This 
alternative  serves  as  a  basis  for 
comparing  other  alternatives.  DOE 
would  not  continue  to  calcine  liquid 
mixed  transuranic  waste,  but  would 
continue  to  reduce  the  volume  of  this 
waste  via  evaporation  until  all  of  the 
available  underground  tanks  are  full. 
The  liquid  mixed  transuranic  waste 
would  remain  in  the  tanks  indefinitely, 
and  the  mixed  HLW  calcine  would 
remain  in  the  bins  indefinitely. 
Maintenance  to  protect  workers  and  the 
environment  would  continue,  but  there 
would  be  no  major  upgrades. 

•  Continued  Current  Operations 
Alternative— The  calcining  facility 
would  be  upgraded  and  would  continue 
processing  the  liquid  mixed  transuranic 
wastes  to  empty  die  underground  tanks 
to  material  left  in  the  tanks  after  initial 
reprocessing.  Residual  material  in  the 
tanks  would  be  treated;  transuranic 
waste  would  be  shipped  to  the  Waste 
Isolation  Pilot  Plant  for  disposal,  and 
low-level  waste  would  be  grouted  for 
disposal  at  INEEL.  The  mixed  HLW 
cadcine  would  remain  in  the  bin  sets 
indefinitely. 

•  Separations  Alternative — Three 
options  were  analyzed  for  chemically 
separating  the  waste  into  fractions  that 
would  be  disposed  of  according  to  their 
waste  classification.  These  options  are 
as  follows. 

The  Full  Separations  Option  woidd 
retrieve  and  dissolve  the  mixed  HLW 
calcine  from  the  bin  sets  and  would 
chemically  separate  the  most  highly 
radioactive  and  long-lived  radiosotopes 
from  both  mixed  HLW  calcine  and  the 
liquid  mixed  transuranic  waste.  The 
most  highly  radioactive  wastes  would 


be  prepared  for  disposal  in  a  HLW 
repository.  The  process  stream 
remaining,  after  separating  out  the 
mixed  HLW  fraction,  would  be  managed 
as  mixed  low-level  waste,  suitable  for 
disposal  in  a  near-surface  landfill  at 
INEEL  or  an  offsite  disposal  facility. 
The  Planning  Basis  Option  reflects 
previously  aimounced  DOE  decisions 
and  agreements  with  the  State  of  Idaho 
regarding  the  management  of  mixed 
HLW  and  liquid  mixed  transuranic 
waste.  This  option  is  similar  to  the  Full 
Separations  Option  except  that,  prior  to 
separation,  the  liquid  mixed  tansuranic 
waste  would  be  calcined  and  stored  in 
the  bin  sets  along  with  the  mixed  HLW. 
Under  this  option,  the  low-level  waste 
fi-action  would  be  grouted  for  disposal 

offsite. 

The  Transuranic  Separations  Option 
would  retrieve  and  dissolve  the  mixed 
HLW  calcine  and  chemically  treat  the 
dissolved  calcine  and  the  liquid  mixed 
transuranic  waste,  including  the 
residual  material  remaining  in  the  tanks. 
This  treatment  process  would  result  in 
waste  streams  that  could  be  managed  as 
transuranic  waste  and  as  low-level 
waste.  A  HLW  fi-action  would  not  result. 
The  transuranic  waste  would  be 
packaged  and  shipped  to  the  Waste 
Isolation  Plant  for  disposal,  and  the  low- 
level  waste  would  be  grouted  for 
disposal  at  INEEL  or  at  an  offsite 
disposal  facility. 

•  Non-Separations  Alternative — The 
mixed  HLW  and  liquid  mixed 
transuranic  waste  would  be  processed 
into  immobilized  forms.  Transuranic 
waste  generated  as  a  result  of  these 
processes  woidd  be  packaged  and 
shipped  to  the  Waste  Isolation  Pilot 
Plant  for  disposal,  and  low-level  wastes 
would  be  grouted  for  disposal  in  a  near- 
surface  landfill  at  INEEL  or  offsite. 
These  treatment  options  are  as  follows. 

The  Hot  Isostatic  Waste  Option  would 
calcine  the  liquid  mixed  transuranic 
waste  and  add  the  calcine  to  the  mixed 
HLW  calcine  in  the  bin  sets.  All  calcine 
would  then  be  retrieved  and  converted 
to  an  impervious,  glass-ceramic  waste 
form.  Implementing  this  option  would 
require  a  determination  from  the  U.S. 
Environmental  Protection  Agency  that 
the  final  form  of  the  HLW  would  be 
suitable  for  disposal  in  a  HLW 
repository. 

The  Direct  Cement  Waste  Option  is 
similar  to  the  Hot  Isostatic  Waste  Option 
except  that  all  of  the  calcine  would  be 
converted  to  a  cement-like  solid. 
Implementing  this  option  would  require 
a  determination  from  the  U.S. 
Environmental  Protection  Agency  that 
the  final  form  of  the  HLW  would  be 
suitable  for  disposal  in  a  HLW 
repository. 


The  Early  Vitrification  Option  would 
directly  process  both  the  mixed  HLW 
calcine  and  the  liquid  mixed 
transuranic  waste  into  a  glass-like  solid. 
The  resulting  HLW  glass  would  be 
suitable  for  disposal  in  a  repository;  the 
mixed  transuranic  waste  would  be 
shipped  to  the  Waste  Isolation  Pilot 
Plant. 

•  Minimum  INEEL  Processing 
Alternative— The  mixed  HLW  calcine 
would  be  retrieved,  packaged  for 
transportation,  and  shipped  to  DOE's 
Hanford  Site  in  Richland.  WA.  The 
calcine  would  be  separated  into  high- 
radioactivity  and  low-radioactivity 
fractions.  The  high-radioactivity  fraction 
would  be  processed  to  a  glass  form 
suitable  for  disposal  in  a  repository  and 
either  shipped  directly  to  an  offsite 
facility  or  returned  to  INEEL  to  await 
shipment  to  a  HLW  repository. 
Likewise,  the  low-radioactivity  fraction 
would  be  prepared  for  disposal  in  a 
near-surface  landfill  at  INEEL  or  an 
offsite  facility. 

Facilities  Disposition  Alternatives 
were  developed  and  analyzed  to  address 
the  final  risk  component  of  the 
proposed  actions  and  close  HLW 
treatment  and  associated  management 
facilities  when  their  missions  are 
completed.  These  alternatives  are  listed 
and  briefly  described  below. 

•  No  Action  Alternative — DOE  would 
not  close  its  HLW  facilities  at  INEEL, 
but  would  maintain  the  facilities  to 
ensiu-e  the  safety  and  health  of  workers 
and  the  public  until  2095.  After  that 
time,  for  purposes  of  analysis,  DOE 
assumed  that  institutional  confrols  such 
as  surveillance  and  maintenance  would 
not  continue. 

•  Clean  Closure  Alternative — All  of 
the  hazardous  wastes  and  radiological 
contaminants,  including  contaminated 
equipment,  would  be  removed  from  the 
facility  or  treated  so  that  any  remaining 
hazardous  and  radiological 
contaminants  would  be 
indistinguishable  from  backgroimd 
concentrations. 

•  Performance-based  Closure 
Alternative — Closure  methods  would  be 
determined  on  a  case-by-case  basis, 
depending  on  risk,  in  accordance  with 
risk-based  criteria.  Most  above-ground 
structures  would  be  razed  and  most 
imderground  structures  would  be 
decontaminated  and  left  in  place.  Any 
remaining  facilities  would  be 
decontaminated  to  comply  with 
applicable  requirements  for  protecting 
the  health  of  workers  and  the  public. 

•  Closure  to  Landfill  Standards 
Alternative — Facilities  would  be  closed 
in  accordance  with  State  of  Idaho  and 
Federal  requirements  specified  in  ^ 
regulations  for  closure  of  landfills. 
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•  Performance-based  Closure  with 
Class  A  Grout  Alternative — Facilities 
would  be  closed  as  described  for  the 
Performance-based  Closure  alternative, 
except  that  the  tanks  or  bin  sets  would 
be  used  to  dispose  of  Class  A  Type  low- 
level  waste. 

•  Performance-based  Closure  with 
Class  C  Grout  Alternative — Facilities 
would  be  closed  as  described  for  the 
Performance-based  Closure  alternative, 
except  that  the  tanks  or  bin  sets  would 
be  used  to  dispose  of  Class  C  Type  low- 
level  waste. 

Preferred  Alternative 

Neither  DOE  nor  the  State  of  Idaho 
has  identified  a  preferred  alternative  for 
either  the  waste  processing  or  the 
facilities  disposition  alternatives.  After 
considering  information  in  this  Draft 
EIS,  including  public  comments  and 
other  relevant  information,  DOE  and  the 
State  will  enter  into  discussions 
concerning  the  preferred  alternative.  If 
DOE  and  the  State  reach  agreement,  the 
Final  EIS  will  identify  the  agreed-upon 
preferred  alternative;  if  not,  the  Final 
EIS  will  set  forth  both  the  State's  and 
DOE's  respective  choices  for  the 
preferred  alternatives. 

Availability  of  the  Draft  EIS 

Copies  of  this  Draft  EIS  have  been 
distributed  to  Federal,  State,  and  local 
officials,  as  well  as  agencies, 
organizations  and  individuals  who  may 
be  interested  or  affected.  This  Draft  EIS 
is  available  on  the  Internet  at:  http:// 
tis.eh.doe.gov/nepa/docs/docs.htm. 
Additional  copies  can  be  requested  by 
telephone  at  1-888-918-5100.  Copies  of 
the  Draft  EIS  and  supporting  technical 
reports  are  also  available  for  public 
review  at  the  locations  listed  below. 

In  December  1999,  the  National 
Research  Council  issued  a  study  that 
DOE  had  requested  of  the  technical 
options  for  treating  high-level  waste  at 
the  Idaho  National  Engineering  and 
Environmental  Laboratory.  Copies  of  the 
study,  entitled  Alternative  High-level 
Waste  Treatments  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory,  are  also  available  at  the 
locations  listed  below.  DOE  will 
consider  the  study  and  all  comments 
received  during  the  public  comment 
period  in  preparing  the  Final  EIS. 

Colorado 

U.S.  Department  of  Energy.  Rocky  Flats 
Operations  Office,  Public  Reading 
Room,  Front  Range  College  Library, 
3705  112th  Avenue.  Westminister.  CO 
80030,  Telephone:  (303)  469-4435 


Idaho 

Boise  Outreach  Office,  INEEL-Boise  City 

National  Bank.  895  West  Idaho  Street, 

Boise.  ID  83706.  Telephone:  (208) 

334-9572 
Boise  Public  Library.  715  Capital 

Boulevard,  Boise.  ID  83706. 

Telephone:  (208)  384-4023 
Boise  State  University  Library. 

Albertson  Library.  1910  University 

Drive.  Boise.  ID  83705,  Telephone: 

(208) 426-3903 
Shoshone-Bannock  Library.  Bannock 

and  Pima  Streets.  P.O.  Box  306.  Fort 

Hall.  ID  83203.  Telephone:  (208)  238- 

3882 
INEEL  Technical  Library.  DOE  Public 

Reading  Room,  2525  N.  Fremont 

Place,  University  Place,  Idaho  Falls. 

ID  83402.  Telephone:  (208)  526-9162 
Idaho  Falls  Public  Library.  457 

Broadway.  Idaho  Falls,  ID  83402, 

Telephone:  (208)  529-1450 
Lewis-Clark  State  College.  The  Library. 

500  8th  Ave..  Lewiston.  ID  83501, 

Telephone:  (208)  799-5272 
University  of  Idaho  Library,  Raybum 

Street,  Moscow,  ID  83844,  Telephone: 

(208) 885-6344 
Idaho  State  University  Public  Library, 

741  South  7th  Ave..  Pocatello.  ID^ 

83209.  Telephone:  (208)  236-3152 
Twin  Falls  Public  Library,  434  2nd 

Street  East,  Twin  Falls,  ID  83301, 

(208)  733-2964 

Montana 

Mansfield  Library,  Government 
Documents  Collection,  University  of 
Montana.  Missoula.  MT  59812, 
Telephone:  (406)  243-6860 

Nevada 

U.S.  Department  of  Energy.  Nevada 
Operations  Office,  Public  Reading 
Room.  2621  Losee  Rd..  B-3  Building, 
North  Las  Vegas.  NV  89030. 
Telephone:  (702)  295-0731 

New  Mexico 

US  DOE  Public  Document  Collection, 
University  of  New  Mexico 
Government  Information  Department, 
Zimmerman  Library,  Albuquerque, 
NM  87131,  Telephone:  (505)  277- 
5441 

Oregon 

U.S.  Department  of  Energy,  Bonneville 
Power  Administration  Reading  Room, 
905  Northeast  11th  Avenue.  Portland. 
OR  97232.  Telephone:  (503)  725-4617 

Utah 

Marriott  Library.  Public  Document 
Collection.  University  of  Utah,  295  S. 
1500  East,  Salt  Lake  City,  UT  84112. 
Telephone:  (801)  581-8394 
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Washington 

U.S.  Departm^t 
Operations 
University, 
Campus,  1 
WA  99352, 
8583 


of  Energy,  Richland 
( )ffice,  Washington  State 
VSU  Tri-Cities  Branch 
Sprout  Road,  Richlands, 
elephone:  (509)  376- 


1011 


Une 


Ch  (ye 


Wyoming 

Teton  County 
Virginian 
Telephone: 

Wyoming  Stat^ 
Documents 
Avenue 
Telephone: 

District  of 

DOE  Forrestal 
Information 
Independe 
DC  20585, 

Issued  in 
2000. 
Mark  W.  Frei 

Deputy  Assistai  t 
Completion 
|FR  Doc;.  00-1 
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ublic  Library,  125 

,  Jackson,  WY  83001, 
307)  733-2164 
Library,  Government 
:ollection,  2301  Capitol 

nne.  WY  82002, 
307) 777-6333 


nee , 


Coliimbia 

Building,  Freedom  of 
Reading  Room,  1000 
ce  Ave.,  SW,  Washington, 
elephone:  (202)  586-6020 
Wa;  hington,  DC.  Ianuar>- 14, 


Secretary  for  Project 
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DEPARTMEN  T  OF  ENERGY 

Chicago  Operations  Office;  Office  of 
industrial  Te^hnoiogies 

Notice  of  Solicitation  for  Financial 
Assistance  teplications  for 
Cooperative  Research  and 
Deveiopmeni  for  Advanced  Materials 
in  Advanced  ndustrial  Gas  Turbines 


agency: 
DOE. 

action:  Notide 
availability. 


Chicbgo  Operations  Office, 
of  solicitation 


Th 


Tie 


SUMMARY 

(DOE)  announces 
receiving  apj  lications 
assistance, 
is  to  advance 
of  one  or  moie 
system{s)  for 
Industrial  Gat 


god 


power  genen  ti 
reach  this 
testing,  and 
and  fully  in 
comprising 
must  be  perf  )rmed 
DATES:  The 
be  available 
1999.  Appli(jations 
February  4, 
anticipated 
ADDRESSES: 
available  on 
the  DOE  Chicago 


Department  of  Energy 
its  interest  in 
for  federal 
purpose  of  this  research 
the  state  of  development 

advanced  material 
integration  into  Advanced 
Turbine  Systems  used  in 
on  service.  In  order  to 
_,  development,  subsystem 
(  emonstration  of  optimized 
iti  (grated  components 

ivanced  material  system(s) 


ad 


s  alicitation  document  will 
3n  or  about  December  17, 
are  due  on  or  about 
:  ;000.  Awards  are 

June  1,2000. 
"he  solicitation  will  be 
the  internet  by  accessing 
Operations  Office 


Acquisition  and  Assistance  Group  home 
page  at  http://www.ch.doe.gov/business/ 
acq.htm  under  the  heading  "Current 
Solicitations",  Solicitation  No.  DE- 
SC02-00CH11005.  Completed 
applications  referencing  Solicitation  No. 
DE-SC02-00CH1 1 005  must  be 
submitted  to  the  U.S.  Department  of 
Energy,  Chicago  Operations  Office, 
Communications  Center,  Building  201, 
Room  168,  9800  South  Cass  Avenue, 
Argonne,  IL  60439-4899,  ATTN: 
Roberta  D.  Schroeder,  Acquisition  and 
Assistance  Group. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Schroeder  at  630/252-2708, 
U.S.  Department  of  Energy,  9800  South 
Cass  Avenue,  Argonne,  IL  6043^-4899. 
by  facsimile  at  630/252-5045,  or  by 
electronic  mail  at 
roberta.schroedei@ch.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  Scope 
of  Work  covers  applied  research  and 
pre-commercial  demonstration  in  five 
work  areas  as  described  below  as  Tasks 
1,2.3,4  and  5.  In  addition  to  these 
tasks  the  Scope  of  Work  includes 
Subtasks  A  and  B.  Subtask  A  will 
require  the  participant  to  provide  a 
report  covering  the  potential  technical 
market  and  technical/economic  barriers. 
Subtask  B  will  require  the  participant  to 
provide  a  commercialization  plan  for 
advanced  industrial  turbines  utilizing 
advanced  material  system(s). 

The  Tasks  represent  an  increasing 
progression  of  maturation  stages  for 
techuQology  development.  Tasks  1  and  2 
involve  reseeirch.  design,  and 
development  of  advanced  materials 
systems,  Tasks  3  and  4  involve 
technology  systems  development 
including  gas-turbine  modifications, 
and  Task  5  involves  pre-commercial 
demonstration.  Depending  on  the 
current  maturation  of  proposed 
technologies,  the  work  may  start  at  any 
task  if  prior  work  has  been  performed 
that  would  satisfy  completion  or 
sufficient  progress  of  the  previous 
task(s).  For  example,  an  applicant  with 
an  innovative  concept  but  limited 
development  experience  for  that 
concept  may  decide  to  apply  only  under 
Task  1 — whereas  applicants  with  more 
developed  concepts  may  elect  to  bypass 
the  initial  tasks.  Applications  may 
address  any  combination  or  portions  of 
the  tasks.  While  it  is  not  mandatory  for 
applications  to  address  only 
sequentially  numbered  tasks  [e.g., 
applying  under  Tasks  1.  3  and  4  is 
allowable),  there  must  be  a  logical 
sequence  of  the  tasks  to  be  performed 
based  on  the  nature  of  the  work  to  be 
performed. 

The  ultimate  maturation  of 
technologies  will  be  reached  upon  the 


attainment  of  the  solicitation  objectives 
in  a  pre-commercial  demonstration  of 
8,000  hours  (Task  5).  Although  it  is  the 
intention  of  this  solicitation  to  support 
development  of  advanced  material 
systems  that  will  so  culmiftate,  there 
also  is  relevancy  in  gaining  a  better 
understanding  of  the  advanced 
materials  systems  and  their  impact  on 
gas  turbines.  In  such  a  case, 
development  of  a  completed 
commercial  system  may  not  be  feasible. 
For  example,  development  may  end 
prior  to  the  maturation  state  of  Task  5, 
or  Task  5  may  be  scheduled  to  complete 
less  than  the  8,000  hours  (but  more  than 
4,000  hours  as  discussed  below) 
identified  in  the  solicitation  as  a  goal  for 
commercialization.  Regardless  of  the 
tasks  proposed,  applications  will  raise 
the  maturation  level  of  the  concept 
relative  to  the  solicitation  objectives. 

Insofar  as  Subtask  A  and  B  are 
concerned,  all  participants  will  . 
complete  the  program  and  plaiming 
report  required  by  Subtask  A,  which 
will  become  a  subtask  of  the  lowest 
numbered  Task  proposed.  Additionally, 
participants  performing  work  under 
Tasks  3,  4  and/or  5  will  complete  the 
commercialization  plan  required  by 
Subtask  B  as  a  part  of  the  lowest 
numbered  Task  proposed  that  is  equal 
to  or  greater  than  3. 

All  work  proposed  to  be  performed 
under  an  application  must  be  scheduled 
for  completion  within  the  three-year  life 
expectancy  of  this  program. 

Under  Tasks  1  and  2  that  follow,  the 
work  may  be  performed  with  respect  to 
test  devices  or  turbines  that  could  serve 
as  a  logical  and  cost  effective 
intermediate  basis  for  developing 
technologies  for  advanced  material 
systems.  However,  any  such  technology 
developed  under  Tasks  1  and  2  must 
have  applicability  to  advanced 
industrial- gas  turbines. 

Under  Tasks  3,  4  and  5  that  follow,  all 
work  must  be  performed  with  respect  to 
advanced  industrial  gas  turbines 
(including  test  devices  suitable  to 
characterize  aspects  of  advanced 
industrial  gas  turbines),  and  the 
demonstration  required  under  Task  5 
must  be  performed  on  an  advanced 
industrial  gas  turbine(s).  In  performing 
this  work,  one  or  more  such  turbines 
may  be  used. 

Work  imder  all  tasks  requires  the 
participation  of  material  processors  at 
any  level  (applicant  or  sub-applicant) 
with  sufficient  responsibility  to 
accomplish  the  work  proposed.  Work 
under  all  tasks  also  will  be  enhanced  by 
the  participation  of  an  end  user.  For 
these  tasks,  this  solicitation  encourages 
the  coordination  of  technical  and 
administrative  activities  with  an  end 


user.  Long-term  demonstration  imder 
Task  5  must  be  conducted  at  a  host  site 
that  is  committed  by  the  end  user.  We 
encourage  the  demonstration  to  be 
conducted  at  an  Industry  of  the  Futiore 
Company. 

Task  1 — The  starting  point  of  this  task 
shall  be,  as  a  minimum,  a  technological 
concept{s)  of  an  advanced  material 
system(s)  with  prior  experimental 
evidence  of  its  potential  for  meeting  the 
solicitation  objectives.  The  participant 
will  identify  the  form,  function,  and  fit 
of  all  components  necessary  to  execute 
the  proposed  technology.  The 
participant  also  will  develop 
preliminary  component  designs 
compatible  with  the  properties  of  the 
advanced  material  system(s).  The 
preliminary  component  designs  will 
consider  ease  of  manufacture  and 
insertion  and  function  of  the  component 
in  the  turbine.  Testing  on  preliminary 
articles  may  be  done  at  a  scale  suitable 
to  confirm  the  design  parameters  that 
were  used  and  to  give  qualitative  and 
quantitative  indications  that  the 
components  will  perform  as  planned. 

Task  2 — The  participant  will 
complete  detailed  designs  of  the 
selected  system  components.  The  design 
process  will  include  the  optimization 
and  cost  reduction  of  the  processing, 
fabrication,  and  integration  of  the 
selected  components  into  a  viable 
turbine  system.  The  components  will  be 
manufactured  and  the  sub-system  will 
be  assembled.  Development  and  testing 
will  be  done  to  verify  and  optimize  the 
overall  approach,  to  provide  operating 
and  control  parameters  during 
manufacture  and  use,  and  to  provide 
full-scale  definition  such  as  allowable 
turbine  operating  ranges,  sensitivity  to 
fuel  variability,  and  other  factors 
affecting  the  performance  and 
competitiveness  of  the  turbine  system. 
Task  3 — The  design  of  an  advanced 
industrial  gas  turbine  will  be  adapted  in 
parallel  to  component  development  to 
assure  compatibility,  optimum  fit,  and 
functionality.  The  work  under  this  task 
will  integrate  hardware,  controls,  and 
operating  procedures  for  startup,  steady 
operation  over  the  advanced  industrial 
gas  tiu-bine's  usual  power  range  (for 
example  50%  to  100%  of  rated  output), 
planned  changes  (such  as  anticipated 
shutdown  or  transitions  of  operating 
load),  and  unexpected  changes  in  power 
output  (such  as  lost  load)  and 
determining  energy  efficiency  and 
emissions. 

Task  4 — The  applicant  shall  design 
and  fabricate  a  complete  advanced 
industrial  gas  turbine  system  that 
utilizes  the  components  developed 
under  Task  2  or  elsewhere.  The 
components  shall  exhibit  the  form, 
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function,  and  fit  compatible  with  the 
modified  advanced  industrial  gas 
turbine  developed  either  under  Task  3 
or  elsewhere.  The  applicant  shall  prove, 
either  by  subsystem  rig  testing  or  by 
demonstrating  on  an  advanced 
industrial  gas  turbine,  the  ability  of  the 
subsystem  components  to  perform  as 
planned.  Such  testing  shall  include 
those  sensors  and  controllers  needed  to 
maintain  testing  over  the  design 
operating  range  of  the  turbine.  Test 
results  shall  include  relationships 
among  performance,  efficiency, 
emissions,  temperatures,  and  all  other 
relevant  parameters  that  quantify  and 
qualify  the  system  for  commercial 
delivery.  The  proof  testing  shall  be 
based  on  natural  gas  fuel  or  any  other 
fuel  with  a  viable  market  presence  iq 
the  Industries  of  the  Future  such  as 
waste  fuels  and  biomass.  Also,  the 
market  may  require  dual  fuel 
capabilities.  Such  dual  fuel  capabilities 
may  be  considered  in  the  design. 

The  completion  of  Task  4  would 
result  in  the  assembly  of  an  advanced 
industrial  gas  turbine  that  incorporates 
components  completed  under  this  task 
or  elsewhere.  The  advanced  industrial 
gas  turl)ine  shall  be  ready  for  insertion 
into  a  commercial  package  that  is 
suitable  for  shipment,  installation,  and 
demonstration  in  the  field  under  Task  5. 
Task  5 — A  host  site(s)  will  be  selected 
for  demonstration  of  the  advanced 
industrial  gas  turbine  qualified  either  by 
the  completion  of  Task  4  or  elsewhere. 
The  participant  will  integrate  the 
advanced  industrial  gas  turbine  with  the 
balance  of  plant  equipment  such  as  a 
generator  that  is  compatible  with  the 
needs  of  a  specific  host  site(s).  The 
completion  of  Task  5  would  result  in  an 
8000-hour  demonstration  of  an 
advanced  industrial  gas  turbine  that  can 
be  reasonably  expected  to  meet  project 
objectives.  At  a  minimum,  the 
demonstration  shall  comprise  4000 
hours  of  operation  with  natiu-al  gas  fuel 
at  a  host  site  that  is  compatible  with  an 
operating  rate  of  at  least  4000  hours  per 
aimimi. 

The  applicant  shall  complete  a 
coordinated  plan  for  the  demonstration 
that  incorporates  the  perspectives  of  all 
relevant  parties,  including  the  host  site. 
The  plan  will  also  assign 
responsibilities  on  all  matters  necessary 
to  execute  the  demonstration  plan,  such 
as  business  arrangements,  balance  of 
plant  equipment,  site  construction,  site 
integration,  periodic  inspections  of 
hardware,  visitations  of  third  parties, 
data  acquisition  at  the  host  site  to  verify 
expected  benefits,  and  obtainment  of 
environmental,  construction,  operating, 
and  other  permits. 


In  support  of  the  Office  of  Industrial 
Technologies  and  the  nation's 
industries,  it  is  preferred  that  the 
demonstration  be  conducted  at  an 
Industry  of  the  Future  company.  If  it  is 
not  feasible  to  conduct  the 
demonstration  at  an  Industry  of  the 
Future  company  or  if  there  are  valid 
reasons  to  do  the  demonstration 
elsewhere,  a  host  site  other  than 
Industry  of  the  Future  company  may  be 
considered.  Host  sites  comprising 
buildings  or  natural  gas  and  electric 
utility  sites  may  be  relevant  to  programs 
of  the  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Office  of  Building 
and  Community  Systems  and  the  Office 
of  Power  Technologies  respectively.  In 
such  cases,  every  possible  effort  will  be 
made  to  coordinate  such  demonstrations 
with  these  offices. 

The  demonstration  shall  be 
representative  of  significant  market 
segments  of  the  distributed  power 
generation  industry.  As  a  result,  the 
successful  demonstration  at  the  host  site 
will  be  expected  to  exemplify-  the 
resolution  of  the  typical  barriers  (such 
as  technical,  environmental,  industry 
acceptance,  and  control  issues  related  to 
the  use  of  advanced  material  systems) 
that  impede  the  widespread  adoption  of 
distributed  generation.  In  this  regard,  all 
hours  of  operation  accumulated  under 
the  demonstration  shall  be  gained  while 
generating  electric  power.  Additionally, 
all  such  hours  of  operation  shall  be 
accumulated  while  the  host  site  is 
interconnected  to  the  existing  local 
utility  transmission  and  distribution 
grid  that  exists  for  the  routine 
transmission  and  distribution  of  electric 
power.  Accordingly,  the  balance  of 
plant  equipment  shall  be  sufficient  to 
generate  and  condition  such  electric 
power,  and  all  hardware  shall  be 
provided  for  interconnection, 
transmission,  and  distribution  on  the 
local  utility  grid.  (The  sole  use  of 
isolation  switches  shall  not  be  sufficient 
to  meet  this  requirement.) 

Subtask  A — Subtask  A  is  required  for 
any  applicant  selected  for  award  and  is 
to  be  performed  in  conjunction  with  the 
lowest  numbered  task  proposed.  The 
completed  report  must  be  received 
within  90  days  of  award  of  the 
cooperative  agreement  and  will  be 
submitted  in  accordance  with  topical 
report  requirements. 

With  emphasis  on  the  Industries  of 
the  Futm-e  but  not  excluding  other 
applications,  the  report  will  further 
define  completed  distributed  generation 
and  combined  heat  and  power  systems 
likely  to  be  available  at  the  successful 
completion  of  this  project.  The 
participant  will  identify  and  quantify 
the  potential  technical  markets  for  such 
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systems.  In  ar^  las  such  as  energy 
efficiency,  pei  formance,  cost,  and 
emissions,  the  participant  will  provide 
detailed  ratioi  ale  that  supports  these 
projections.  A  1  barriers  such  as  the  lack 
of  uniform  co  le  standards  that  will 
impact  on  the  technical  market  will  be 
identified.  He  wever,  any  such  barriers 
that  are  out  o  the  control  of  the 
participant  sh  all  be  deemed  not  to 
impact  on  the  projected  technical 
market. 

Subtask  B-  -Subtask  B  is  required  for 
any  applicant  selected  for  award  who 
proposed  on  '  'asks  3,4,  and/or  5  and  is 
to  be  perform  ;d  in  conjunction  with  the 
lowest  numb<  red  task  proposed.  The 
completed  re  )ort  must  be  received 
within  180  dt  ys  of  initiation  of  the 
lowest  numb(  red  Task  (3-5)  proposed. 
This  report  will  be  submitted  in 
accordance  w  ith  topical  report 
requirements 

The  main  i  npetus  for  this  work  is  the 
commercial  i  nplementation  of  efficient, 
clean,  and  co  it  effective  advanced 
industrial  ga<  turbines  with  advanced 
material  syst(  ms  that  are  deployed  in 
distributed  g(  meration  and  combined 
heat  and  pow  er  system{s).  It  is  essential 
that  a  comm«  rcialization  plan  support 
the  proposed  advanced  material  systems 
and  achieve  he  goals  of  this 
solicitation,   'articipants  doing  work 
under  Tasks  },  4,  or  5  shall  complete 
commerciali;;ation  plans  and  strategies 
for  all  releva  it  functions  in  the 
commerciali  ation  process  such  as  cost- 
effective  mai  lufacturing,  marketing, 
production  volumes,  and  support  for  the 
participant's  advanced  industrial  gas 
turbine  syste  m.  The  commercialization 
plan  will  em  jhasize  market 
applications  in  the  Industries  of  the 
Future. 

As  applies  nts  may  apply  under  one  or 
more  of  the   ive  tasks  within  the 
solicitation  !  cope  of  Work,  there  is  a 
wide  range  i  i  the  number  of  potential 
awards  and  iward  values.  DOE  expects 
to  award  on(  (1)  to  five  (5)  cooperative 
agreements  i  mder  this  solicitation.  It  is 
estimated  that  individual  awards  will 
range  in  vali  le  between  approximately 
$300,000.00  and  $1,500,000.00  of  DOE 
funding  and  will  require  awardee  cost 
sharing.  A  n  linimum  non-federal  cost 
sharing  conn  mitment  of  30%  of  the  cost 
for  Tasks  1  i  nd  2,  45%  of  the  costs  for 
Tasks  3  and  4,  and  60%  of  the  costs  for 
Task  5  is  rec  uired. 

Estimatec  DOE  funding  is  $6  million 
over  the  thr  te-year  period.  DOE  reserves 
the  right  to 
any,  all,  or  i 


Any  non-profit  or  for-profit 
organization  or  other  institution  of 
higher  education,  or  non-federal  agency 
or  entity  is  eligible  to  apply,  unless 
otherwise  restricted  by  the  Simpson- 
Craig  Amendment.  In  addition, 
applicants  must  satisfy  the  requirements 
of  the  Energy  Policy  Act  in  order  to  be 
eligible  for  award.  DOE  National 
Laboratory  participation  as  a 
subcontractor  is  limited  to  no  more  than 
30%  of  the  cost  of  any  individual  task 
to  be  performed. 

Issued  in  Argonne,  Illinois  on  January  4. 
2000. 

John  D.  Greenwood, 

Acquisition  and  Assistance  Group.  Group 
Manager. 
[FR  Doc.  00-1495  Filed  1-20-00:  8:45  ami 
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All  awards  are  subject  to 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Agency  information  collection 
activities:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  the  proposed  changes  and 
extension  to  Form  NWPA-830G, 
"Standard  Remittance  Advice  for 
Payment  of  Fees." 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  21,  2000. 
If  you  anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  listed  below  as  soon  as 
possible. 

ADDRESSES:  Send  comments  to  Jim 
Finucane,  Office  of  Coal,  Nuclear, 
Electric  and  Alternate  Fuels,  EI-52, 
Forrestal  Building.  U.S.  Department  of 
Energy,  Washington,  D.C.  20585-0650. 
Alteniativelv,  Mr.  Finucane  may  be 
reached  by  phone  at  202-426-1960,  by 
e-mail  jim.finucane@eia.doe.gov,  or  by 
FAX  202-426-1280. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Mr.  Finucane  at 
the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 


I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  No.  93-275,  15 
U.S.C.  761  et  seq.)  and  the  Department 
of  Energy  Organization  Act  (Pub.  L.  No. 
95-91),  42  U.S.C.  7101  et  seq.)  require 
the  Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35).  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  of  the  collections  under  Section 
3507(h)  of  the  Paperwork  Reduction  Act 
of  1995. 

The  Form  NWPA-830G  is  designed  to 
be  the  service  document  for  entries  into 
the  Department  of  Energy's  accounting 
records.  Electric  utilities  transmit  data 
concerning  payment  of  their 
contribution  to  the  Nuclear  Waste  Fund, 
and  specific  data  on  disposal  of  nuclear 
waste. 

n.  Current  Actions 

This  action  is  an  extension  with  a 
minor  change  proposed  to  the  existing 
collection.  In  keeping  with  its  mandated 
responsibilities.  EIA  proposes  to  extend 
the  information  collection  aspects  of 
NWPA-830G,  "Standard  Remittance 
Advice  for  Payment  of  Fees"  for  three 
years -from  the  current  approved  OMB 
expiration  date  (07/31/00). 

Proposed  change: 

Where  to  Submit:  The  address  is 
unchanged  for  the  signed  copy  of  the 
data  form;  however,  the  data  in 
electronic  form  may  now  be  submitted 
as  an  attachment  to  an  E-mail  addressed 

to: 
RAPS@EIA.DOE.GOV 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
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following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  Are  the  proposed  collections  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency?  Does  the  information  have 
practical  utility?  (Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects.) 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  information  be  submitted  by 
the  due  date? 

C.  The  estimated  burden  on  each 
respondent  on  Form  NWPA-830G  and 
Annex  A  is  an  average  of  1  hour  per 
response  (with  one  response  per  quarter, 
four  times  per  year.)  Burden  includes 
the  total  time,  effort,  or  financial 
resources  expended  to  generate, 
maintain,  retain,  disclose  and  provide 
the  information,  above  what  would  be 
required  for  efficient  management. 
Please  comment  on  the  accuracy  of  the 
estimate. 

D.  The  agency  estimates  that  the  only 
costs  to  the  respondents  are  for  the  time 
if  will  take  them  to  complete  the 
collection.  Please  comment  if 
respondents  will  incur  start-up  costs  for 
reporting,  or  any  recurring  annual  costs 
for  operation,  maintenance,  and 
purchase  of  services  associated  with  this 
information  collection. 

E.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may'involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  purpose{s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  No.  104-13,  44  U.S.C.  Chapter 
35). 

Issued  in  Washington,  D.C.,  on  January  14, 
2000. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group.  Energy  Information 
A  d  ministration . 

[FR  Doc.  00-1496  Filed  1-20-00;  8:45  am] 

BILLING  COOE  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-34-000] 

ExxonMobil  Chemical  Company  and 
ExxonMobil  Refining  &  Supply 
Company  v.  Entergy  Gulf  States,  Inc.; 
Notice  of  Complaint 

January  14,  2000. 

Take  notice  that  on  January  13,  2000, 
ExxonMobil  Chemical  Company  and 
ExxonMobil  Refining  &  Supply 
Company  (together  ExxonMobil) 
submitted  for  filing  a  complaint  against 
Entergy  Gulf  States,  Inc.  (Entergy)  for 
interpreting  its  Open  Access 
Transmission  Tariff  (OATT) 
inconsistently  with  Order  No.  888  and 
to  the  disadvantage  of  a  qualifying 
cogeneration  facility  (QF)  in 
contravention  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended.  ExxonMobil  requests  that  the 
Commission  order  Entergy  to  interpret 
its  OATT  consistent  with  Order  No.  888 
and  consider  all  substations  through 
which  ExxonMobil's  QF  power  is 
received  to  be  a  single  point  of  receipt 
on  Entergy's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  2,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  also  be  viewed 
on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  February  2,  2000. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1433  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 62-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  14,  2000. 

Take  notice  that  on  January  10,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  February  10,  2000. 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.202  of  the 
Commission's  Regulations,  is  to 
implement  Rate  Schedule  HFT  for 
Hourly  Firm  Transportation  service 
pursuant  to  Panhandle's  blanket 
certificate  authorization  under  Section 
284.221  of  the  Commission's 
Regulations.  Rate  Schedule  HFT  is 
designed  to  serve  the  needs  of  electric 
generation  customers  and  other  shippers 
that  require  greater  delivery  flexibility 
within  the  gas  day  than  other  rate 
schedules  provide. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  m 
Room.  This  fi 
web  at  http: 
rims,  htm  (cal 
assistance). 


Linwood  A.  Witson 

Acting  Secretai  /, 
[FR  Doc.  00-14  52 

BILUNG  CODE  671  T-0^-^» 


Federal  Register /Vol.  65,  No.  14 /Friday.  January  21.  2000 /Notices 


the  Public  Reference 
ing  may  be  viewed  on  the 
//tvww.ferc.  fed. us/online/ 
202-208-2222  for 


.Ir.. 
Filed  1-20-O0;8:45ainl 


DEPARTMEMT  OF  ENERGY 

Federal  Enen  jy  Regulatory 
Commission 

[Project  No.  2SB4-006,  Michigan] 

City  of  Sturgis;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

January  14.  20<  0. 


In  accordai  ice 
Environmental 
the  Federal 
Commission' 
regulations. 
486.52  FR4 
Hydropower 
application 
Hydroelectrii : 
Joseph  River 
Michigan, 
Environmenfel 
the  project 
Commission 
potential  e: 
existing  project 
approval  of 
environmen 
would  not 
action  signi 
of  the  humaj  i 


with  the  National 
Policy  Act  of  1969  and 
E  tiergy  Regulatory 
5  (Commission's) 

CFR  Part  380  (Order  No. 
897).  the  Office  of 
Licensing  has  reviewed  the 
r  relicensing  of  the  Sturgis 
Project,  located  on  the  St. 
in  St.  Joseph  County, 
has  prepared  a  draft 
Assessment  (DEA)  for 
the  DEA,  the 
s  staff  has  analyzed  the 
•n\  ironmental  impacts  of  the 
and  has  concluded  that 
t  le  project,  with  appropriate 
I  al  protection  measures, 
c(  institute  a  major  federal 
cantly  affecting  the  quality 
environment. 


Ii 


Any  comi  lents 
45  days  fron 
should  be 
Boergers. 
Regulatory 
Street.  NE. 
20426. 

Hydroelectr  c 
all  comments 
please 
219-2659 


Linwood  A. 

Acting  Secrettry. 
IFR  Doc.  00-  1 
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Copies  of  he  DEA  are  available  for 
review  in  th^  f  Public  Reference  Branch, 
Room  2-A.  (  f  the  Commission's  offices 
at  888  First  Street.  NE.  Washington.  DC 
20426.  The  1  )EA  also  may  be  viewed  on 
the  web  at  h  tp://www.ferc.fed.us/ 
online/rimsptm  (call  202-208-2222  for 
assistance). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1984-069  Wisconsin] 

Wisconsin  River  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

January  14.  2000. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
analyzes  the  enviroiunental  impacts  of 
Wisconsin  River  Power  Company's 
application  to  sell  2.380  acres  of  project 
lands  along  with  four  recreation  sites  to 
the  Wisconsin  Department  of  Natural 
Resources  (WDNR).  All  lands  are  part  of 
the  Castle  Rock/Petenwell  Hydroelectric 
Project  located  on  the  Wisconsin  and 
Yellow  Rivers  in  Adams,  Juneau  and 
Woods  Counties,  Wisconsin.  The  WDNR 
proposes  to  use  these  lands  to  expand 
its  Buckhom  State  Park  and  Wildlife 
Area.  The  EA  was  written  by  the  WDNR 
and  adopted  by  commission  staff  (with 
modifications)  in  the  Office  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission.  Commission 
staffs  modifications  eire  contained  in 
our  order  approving  the  application 
issued  December  22,  1999. 

Copies  of  our  order  and  the  EA  are 
available  for  inspection  and 
reproduction  at  the  Commission's 
Pubhc  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  order  and  EA  may  also  be  viewed 
on  the  web  at  www.ferc.fed.us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1430  Filed  1-20-00;  8:45  am] 
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should  be  filed  within 
the  date  of  this  notice  and 
addressed  to  David  P. 

,  Federal  Energy 
(tommission,  888  First 
I  oom  1-A.  Washington.  DC 
Pleaie  affix  "Sturgis 

Project  No.  2964-006"  to 
.  For  further  information, 
contact  Patrick  Murphy  at  202- 


^atson,  Jr., 
iiy. 
431  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  CP99-624-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Medicine  Bow  Lateral  Phase 
II  Project 

January  14,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Wyoming  Interstate  Company,  Ltd. 


(WIC)  in  the  above-referenced  docket. 
The  proposed  project  would  include  the 
construction  and  operation  of 
approximately  5.6  miles  of  24-inch- 
diameter  pipeline,  add  7,170 
horsepower  (hp)  of  compression  to  an 
existing  compressor  station,  and  a  new 
check  meter  at  an  existing  compressor 
station. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woiid  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

WIC  proposed  to  build  a  new  pipeline 
and  compression  facilities  to  increase 
the  transportation  capacity  of  its 
existing  Medicine  Bow  Lateral  in 
Colorado  and  Wyoming.  The  new 
facilities  would  enable  WIC  to  transport 
an  additional  120,000  Dekatherms  per 
day  (Dth/d)  of  natural  gas  from  the 
Powder  River  Basin. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  proposed  natiual  gas 
transmission  facilities: 

•  about  5.6  miles  of  24-inch-diameter 
pipeline  in  Weld  County,  Colorado; 

•  one  7,1 70-hp  compressor  unit  at 
WIC's  existing  Douglas  Compressor 
Station  in  Converse  County,  Wyoming; 

and 

•  one  check  meter  at  WIC's  existing 
Cheyenne  Compressor  Station  in  Weld 
County,  Colorado. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington. 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Enviroiunental 
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Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP99-624- 
000;  and 

•  Mail  your  comments  so  that  they 
vyill  be  received  in  Washington,  DC  on 
or  before  February  14.  2000. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  fi-om  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222.  Similarly,  the  "CIPS"  link  on 
the  FERC  Internet  website  provides 
access  to  the  texts  of  formal  documents 
issued  by  the  Commission,  such  as 
orders,  notices,  and  rulemakings.  From 
the  FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  'Docket  #"  fi-om  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-1427  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  IMotlons  To 
Intervene,  and  Protests 

January  14,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No.:  271-058. 

c.  Date  Filed:  December  21.  1999. 

d.  Applicant:  Entergy  Arkansas,  Inc. 

e.  Name  of  Project:  Carpenter- 
Remmel. 

f.  Location:  The  Carpenter-Remmel 
Project  is  located  on  the  Ouachita  River 
in  Hot  Springs  and  Garland  Counties, 
Arkansas.  This  project  does  not  utilize 
Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Bobby  Pharr, 
Entergy  Arkansas,  Inc.,  Highway  270 
West,  P.O.  Box  218  Jones  Mill.  AR 
72105  telephone  (501)  620-5674. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jon 
Cofi-ancesco  at 

Jon.Cofrancesco@ferc.fed. us  or 
telephone  202-219-0079. 

j.  Deadline  for  filing  comments  and  or 
motions:  February  19.  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number 
(271-058)  on  any  comments  or  motions 
filed. 

k.  Description  of  Project:  Entergy 
Arkansas  Inc.,  licensee  for  the 
Carpenter-Remmel  Project,  requests 
Commission  authorization  to  permit 
Diamond  Lakes  Development  to  replace 
its  existing  marina  facilities 
(Diamondhead  Marina)  with  new 
marina  facilities  (Lighthouse  Cove 
marina).  Like  the  existing  facilities,  the 
new  marina  facilities  would  be  located 
at  and  serve  the  Diamondhead 
Community  Development  on  the 
project's  Lake  Catherine.  The  proposed 
facilities  include  four  floating  covered 
boat  docks  with  a  total  of  24  slips;  four 
stationary,  open  boat  docks  with  a  total 
of  60  slips;  one  floating  fuel  dock  with 
a  convenience  store;  and  a  boat  ramp. 
The  applicant  also  plans  to  construct  a 
swim  beach  and  picnic  area  and 
restroom  facilities  on  the  adjoining 
lands  outside  the  project  boundary  (307' 
contour  line). 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 


reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  firom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-1428  Filed  1-20-00;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 


Notice  of 
Soliciting 
Intervene,  and 
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OF  ENERGY 


Amendment  of  License  and 
Con^ments,  Motions  To 
Protests 


Thi 


January  14,  2000 
Take  notice 
hydroelectric 
with  the  Coiniiission 
for  public  insp  action: 

a.  Applicatk  n 
of  Project ' 

b.  Project  Nc 

c.  Date  Filec 

d.  Applican 
Company. 

e.  Name  of  t\roject 

f.  Location:' 
located  on  the 
Hancock,  and 
Georgia.  This 
Tribal  lands, 
within  the  Ocinee 

g.  Filed  Pursuant 
Act,  16  U.S.C 

h.  Applican 
Georgia  Powei 
McGill  Boule\  ard 
30308-3374  te  ephone 

i.  FEEC Contact 
this  notice  sh(  uld 
Cofrancesco  a 
Cofrancesco®  'e 
202-219-0079 

j.  Deadline 
motions:  Febr  lary 

All  documepts 
copies)  shoul 
Boergers 
Regulatory 
Street,  NE.,  Wlashingti 

Please  inch  di 
(1951-071)  on 
filed. 

k.  Descriptip 
Power  Compj  ny 
Sinclair  Proj 
authorization 
Jackson  to  construct 
commercial 
shoreline  of 
Creek  adjacei  t 
The  proposec 
open  boat  do  :ks 
accommodati 
watercraft;  a 
ramp;  and  cohcrete 
proposed  facilities 
commercial 
adjoining 
boundary  (th 
commercial 
storage  build  ng 
gasoline  station 
store. 


\  hat  the  following 
a  pplication  has  been  filed 
and  is  available 


Type:  Non-Project  Use 
and  Waters. 
. 1951-071. 
December  10,  1999. 
:  Georgia  Power 


Sinclair, 
he  Sinclair  Project  is 
Oconee  river  in  Putnam, 
Baldwin  Counties, 
iroject  does  not  utilize 
s  project  utilizes  lands 
National  Forest. 
to:  Federal  Power 
791{a)-825(r). 
Contact:  Larry  J.  Wall, 
Company,  241  Ralph 
NE,  Atlanta  Georgia 
(404)  506-2054. 
:  Any  questions  on 
be  addressed  to  Jon 
Jon. 
rc.fed.us  or  telephone 


f  ic 
lands 


or  filing  comments  and  or 
18.  2000. 
(original  and  eight 
be  filed  with:  David  P. 
,  Federal  Energy 

888  First 
^  on,  DC  20426. 
ie  the  project  number 
any  comments  or  motions 


Seci  etary 
Cc  mmission. 


e:t 


dock 
Lake 


in  of  Project:  Georgia 

licensee  for  the 
,  requests  Commission 
to  permit  Mr.  Scott 
and  operate 
facilities  on  the 
Sincleur's  Beaver  Dam 
to  the  U.S.  441  bridge, 
facilities  include  three 

with  24  slips  that  can 
up  to  approximately  46 
uel  dock;  a  concrete  boat 
boat  drop.  The 
are  part  of  a  planned 
ility  located  on  the 
outside  the  project 
343'  contour  line).  The 
i  icility  includes  a  dry  boat 
,  a  parking  lot,  and  a 
with  a  convenience 


1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Corrmiission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Conmiission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
'MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients.  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr.,- 

Acting  Secretary. 

[FR  Doc.  0000-1429  Filed  100-2000-00;  8:45 

am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1 -000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

January  14,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications . 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
■  Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  widi.  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.220l{e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 


online/rims. htm  (call  202-208-2222  for 
assistance). 
Exempt 

1.  Project  No.  696— 12/3/99— Kit  T. 
Mullen. 

2.  Project  No.  420-009 — 12/22/99 — 
Steven  Pennoyer. 

3.  Project  No.  2336-041—11/22/99— 
Jon  Cofrancesco. 

4.  Project  No.  10865—12/15/99— 
Jeffery  R.  Soth. 

5.  RM99-2-000,  ER99-3144-000  and 
EC99-80-000— 12/9/99— The  Honorable 
Dennis  J.  Kucinich. 

6.  CPOO-6-000— 12/15/99— Jo  Lewis. 

7.  CP99-44-O0O— 12/22/99— Wayne 
Daltry. 

8.  CPOO-e-OOO— 12/17/99— C.B. 
Shirey. 

9.  Project  Nos.  1975,  2061,  2777  and 
2778— 12/1/99— John  Blair. 

10.  CP00-14-O00,  CP00-15-000  and 
CP00-16-000— 1/3/00— Kim  Jessen. 

11.  Project  No.  2609-013—12/16/99— 
Tom  Dean. 

12.  Project  No.  2609-013—1/6/00— 
Tom  Dean. 

13.  CPOO-14-000— 1/9/00— Mary 
Mosley. 

14.  Project  No.  420-009—12/30/99— 
Pamela  Bergmann. 

15.  Project  No.  10865-001 — 12/22/ 
99— Timothy  Ballew,  Sr. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  00-1426  Filed  1-20-00;  8:45  ami 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6526-5] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comnrtent  Request;  ICRs  Planned  To 
Be  Submitted 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

5 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  seven  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  Supplementary 
Information. 

DATES:  Comments  must  be  submitted  on 
or  before  March  21,  2000. 
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ADDRESSES:  U.S.  Environmental 
Protection  Agency. 1200  Pennsylvania 
Avenue,  NW.  Mail  Code  2223A. 
Washington.  DC  20460.  A  hard  copy  of 
an  ICR  may  be  obtained  without  charge 
by. calling  the  identified  information 
contact  individual  for  each  ICR  in 
Section  B  of  the  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

specific  information  on  the  individual 
ICRs  see  Section  B  of  the 
Supplementary  Information. 
SUPPLEMENTARY  INFORMATION: 

For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  an  information  collection 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  sohcit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

{iii>Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
informatiop,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  In  general,  the 
required  information  consists  of 
emissions  data  and  other  information 
deemed  not  to  be  private.  However,  any 
information  submitted  to  the  Agency  for 


which  a  claim  of  confidentiality  is  made 
will  be  safeguarded  according  to  the 
Agency  policies  set  forth  in  Title  40, 
Chapter  1,  part  2,  subpart  B —  ' 
Confidentiality  of  Business  Information 
(see  40  CFR  part  2;  41  FR  36902. 
September  1.  1976;  amended  by  43  FR 
39999,  September  8, 1978;  43  FR  42251. 
September  28,  1978;  44  FR  17674, 
March  23.  1979). 

A.  List  of  ICRs  Planned  To  Be 
Submitted. 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.], 
this  notice  annoimces  that  EPA  is 
planning  to  submit  the  following  s^ven 
continuing  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  NSPS  subparts  T,  U.  V.  W.  X;  New- 
Source  Performance  Standards  (NSPS) 
for  Phosphate  Fertilizers.  EPA  ICR 
Number  1081.  and  OMB  Control 
Number  2060-0037.  expiration  date 
Jime  30,  2000. 

(2)  NSPS  subparts  AA  &  AAa,  New 
Source  Performance  Standards  (NSPS) 
for  Electric  Arc  Furnaces  and  Argon- 
Oxygen  Decarburization  Vessels; 
Subparts  AA  and  AAa;  EPA  ICR  No. 
1060.09  and  OMB  No.  2060-0038; 
expiration  date  May  31,  2000. 

(3)  NSPS  subpart  MM,  New  Source 
Performance  Standards  (NSPS)  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations.  EPA  ICR 
Niunber  IOC 4.  and  OMB  Control 
Niunber  2060-  0032.  expiration  date 
Jime  30.  2000. 

(4)  NSPS  subpart  TTT,  New  Source 
Performance  Standards  (NSPS)  for 
Surface  Coating  of  Plastic  Parts  for 
Business  Machines;  EPA  ICR  #1093.06. 
OMB  No.  2060-162.  expiration  date 
May  31.  2000. 

(5)  MACT  subparts  AA  &  BB.  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants-Phosphoric  Acid 
Manufacturing  and  Phosphate 
Fertilizers  Production  EPA  #  1790.02. 
OMB#  2060-03&1,  expiration  date  June 
30,  2000. 

(6)  MACT  subpart  LL,  Recordkeeping 
and  Reporting  Requirements  for  Primary 
Aluminum  Reduction  Plants,  EPA  ICR 
No.  1767.  OMB  Control  No.  2060-0360. 
expiration  date  May  31.  2000. 

(7)  MACT  subpart  NNN.  Wool 
Fiberglass  Insulation  Manufacturing; 
EPA  ICR  No.  1795.  OMB  Control  No. 
2060-0359.  expiration  date  May  31, 
2000. 

B.  Contact  Individuals  for  ICRs 

(1)  NSPS  subparts  T,  U,  V,  W.  X;  New 
Source  Performance  Standards  (NSPS) 
for  Phosphate  Fertilizers.  Stephen 
Howie  at,  (202)  564-4146  or  via  e-mail 
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to  howie.steph  ;n@epa.gov.  EPA  ICR 
Number  1081.  ind  OMB  Control 
Number  2060-  )037.  expiration  date 
June  30,  2000; 

(2)  NSPS  sut  parts  AA  &  AAa,  New 
Source  Perforn  lance  Standards  (NSPS) 
for  Electric  An  Furnaces  and  Argon- 
Oxygen  Decart  urization  Vessels; 
Subparts  AA  a  id  AAa;  Maria  Malave  at 
(202)  564-702    or  via  e-mail  to 
malave.maria^  epamail.epa.gov.  EPA 
ICR  No.  1060.C  9.  OMB  No.  2060-0038. 
expiration  dat«  is  May  31,  2000. 

(3)  NSPS  sulipart  MM.  New  Source 
Performance  S  andards  (NSPS)  for 
Automobile  ar  d  Light  Duty  Truck 
Surface  Coatin  3,  Operations.  Anthony 
Raia  at  (202)  5  )4-6045.  or  via  e-mail  to 
raia.anthonv®  spa.gov,  EPA  ICR.  No. 
1064.  OMB  Control  No.  2060-0032, 
expiring  June  10,  2000. 

(4)  NSPS  su  )part  TTT.  New  Source 
Performance  S  tandards  (NSPS)  for 
Surface  Coatir  g  of  Plastic  Parts  for 
Business  Machines;  Anthony  Raia  at 
(202)  564-604  j  or  via  e-mail  to 
raia.anthonv@3pamail.epa.gov,  EPA  ICR 
No.  1093.06,  C  MB  No.  2060-0162, 
expires  on  Ma  >r  31,  2000. 

(5)  MACT  si  ibparts  AA  &  BB,  National 
Emissions  Sta  idards  for  Hazardous  Air 
Pollutants-Ph(  isphoric  Acid 
Manufacturin  ;  and  Phosphate 
Fertilizers  Pre  duction,  Stephen  Howie, 
at  (202)  564-m46  or  via  e-mail  at 
howie.stepheii@.epa.gov.,  EPA# 
1790.02,  OMI  #  2060-0361,  expiration 
date  June  30,  1000. 

(6)  MACT  s  jbpart  LL,  Record  keeping 
and  Reporting  Requirements  for  Primary 
Aluminum  R<  duction  Plants,  Deborah 
Thomas  at  (2(  2)564-5041  or  via  e-mail 
at  thomas.deb  Drah@epa.gov,  EPA  ICR 
No.  1767,  OM  B  Control  No.  2060-0360 
expiration  da  e  is  May  31,  2000 

(7)  MACT  s  ubpart  NNN,  Wool 
Fiberglass  Ins  ulation  Manufacturing; 
Gregory  Friec  at  (202)564-7016  or  via  e- 
mail  at  fried.}  regory@epa.gov,  EPA  ICR 
No.  1795,  OV  B  Control  No.  2060-0359 
expiring  May  31,2000. 

C.  Individual  ICRs 


ei  titles: 


(l)NSPS 

Source  Performance 

for  Phosphat ' 

Number  1081 

Number 

June  30.  2001 

Affected 
apply  to  each 
plant,  each  s 
each  granula 
plant,  and 
plant,  having 
than  15  tons 
pentoxide  (P 
These 


SuH^arts  T.  U.  V.  W.  X:  New 
Standards  (NSPS) 
Fertilizers,  EPA  ICR 
and  OMB  Control 

206(\-0037,  Expiration  Date 


::  These  standards 
wet  phosphoric  acid 
per  phosphoric  acid  plant, 
diammonium  phosphate 
;h  triple  superphosphate 
a  design  capacity  of  more 
3f  equivalent  phosphorous 
Os)  feed  per  calendar  day. 
stand^ds  also  apply  to  granular 


ea:h 


triple  superphosphate  storage  facilities. 
Specific  affected  facilities  for  each 
subpart  are  found  at  40  CFR  60.200, 
60.210,  60.220,  60.230  and  60.240. 
Abstract:  The  Administrator  has 
judged  that  fluoride  emissions  from  the 
phosphate  fertilizer  industry  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Phosphate 
fertilizer  plant  and  phosphate  bearing 
feed  owners/operators  of  phosphate 
fertilizer  plants  must  notify  EPA  of 
construction,  modification,  start-ups. 
shutdowns,  malfunctions,  and  dates  and 
results  of  the  initial  performance  test. 
Owners/operators  must  install, 
calibrate,  and  maintain  monitoring 
devices  to  continuously  measure/record 
pressure  drop  across  scrubbers. 

Record  keeping  shall  consist  of:  the 
occurrence  and  duration  of  all  startups 
and  malfunctions  as  described;  initial 
performance  tests  results;  amount  of 
phosphate  feed  material;  equivalent 
cailculated  amounts  of  P2O5,  and 
pressure  drops  across  scrubber  systems. 
Startups,  shutdowns  and  malfunctions 
must  be  recorded  as  they  occur. 
Performance  test  records  must  contain 
information  necessary  to  determine 
conditions  of  performance  test  and 
performance  test  measurements. 
Equivalent  P2O5  stored  or  amount  of 
feed  must  be  recorded  daily.  The 
Continuous  Monitoring  System  shall 
record  pressure  drop  across  scrubbers 
continuously  and  automatically. 
Reporting  shall  include:  initial 
notifications;  and  initial  performance 
test  resuhs.  In  order  to  ensure 
compliance  with  the  standards 
promulgated  to  protect  public  health, 
adequate  reporting  and  record  keeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  87.5  hours  per 
response.  There  are  11  respondents/ 
affected  entities  that  report  annually  for 
an  estimated  total  annual  hour  burden 
of  963  hours. 

(2)  NSPS  Subparts  AA  6-  AAa,  New 
Source  Performance  Standards  (NSPS) 
for  Electric  Arc  Furnaces  and  Argon- 
Oxygen  Decarburization  Vessels;  EPA 
ICR  No.  1060.09  and  OMB  No.  2060- 
0038:  Expiration  Date  is  May  31,  2000 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  ovraers 
or  operators  of  electric  arc  furnaces  and 
dust  handling  systems  in  steel  plants 


that  produce  carbon,  alloy,  or  specialty 
steels;  and  commenced  construction, 
modification,  or  reconstruction  after  the 
date  of  proposal  (i.e.,  October  21,  1974), 
and  for  subpart  AAa  on  or  before  August 
17,  1983. 

Abstract:  Owners  or  operators  of  the 
affected  facilities  described  make  the 
-following  one-time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  and  the 
notification  of  the  date  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS. 

Recordkeeping  and  reporting 
requirements  specific  to  steel  plants 
subject  to  NSPS  subpart  AA  and  AAa 
include  the  initial  notifications,  and 
recording  of  all  measurements  required 
under  the  monitoring  sections.  Ovraers 
or  operators  of  electric  arc  furnaces 
controlled  by  a  direct  shell  evacuation 
system  are  required  to  install  and 
maintain  a  continuous  monitoring 
device  that  continuously  records 
pressure  inside  the  EAF,  and  records  15 
minute  integrated  averages.  Prior 
notification  it  is  required  for  the 
procedure  used  for  determining 
compliance  when  emissions  are 
combined  with  facilities  that  are  not 
subject.  The  results  of  the  performance 
tests  including  all  requirements 
specified  in  sections  60.275,  60.276(c). 
60.275a,  and  60.276(f)  must  be  reported. 

Semiannual  reports  of  unacceptable 
operation  of  the  affected  facilities,  and 
semiannual  reports  of  exceedeuace  of 
control  device  opacity  are  also  required. 
Unacceptable  operation  is  considered  to 
be  operation  at  a  furnace  with  static 
pressures  that  exceed  the  values 
established  at  sections  60.274(f)  and 
60.274a(g),  or  operation  of  the  control 
system  fan  motor  at  values  ±15%  of  the 
values  established  under  the 
performance  test,  or  operation  at  flow 
rates  lower  than  those  established  in  the 
performance  test.  Exceedance  of  opacity 
are  defined  as  all  6-minute  periods 
during  which  the  average  opacity  is 
greater  than  the  standard.  In  general, 
excess  emission  reports  must  include 
the  magnitude  of  excess  emissions; 
conversion  factors  used;  the  date  and 
time  of  commencement  and  completion 
of  each  excess  emission  time  period; 
identification  of  excess  emissions 


during  startups,  shutdowns,  and 
malfunctions;  the  nature  and  cause  of 
the  malfunction  (if  known)  and 
corrective  measures  taken;  and 
identification  of  the  time  period  during 
which  the  continuous  monitoring 
system  was  inoperative  (this  does  not 
include  zero  and  span  checks  nor 
typical  repairs  or  adjustments). 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a 
file  of  these  measurements,  and  retain 
the  file  for  at  least  two  years  following 
the  date  of  such  measurements, 
maintenance  reports,  and  records. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standards  are  being  met. 
Performance  test  reports  are  needed  as 
these  are  the  Agency's  records  of  a 
source  initial  capability  to  comply  with 
the  emission  standard,  and  note  the 
operating  conditions  under  which 
compliance  was  achieved. 

The  Administrator  may  require 
owners  and  operators  subject  to  section 
111  of  the  Clean  Air  Act  (CAA)  are 
required  to  comply  with  record  keeping 
and  reporting  requirements,  as  specified 
in  section  114(a)  of  CAA. 

In  order  to  ensure  compliance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  imable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

Burden  Statement:  The  type  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs  and  equipment 
costs  for  continuous  emission  monitors. 
The  average  annual  biu-den  to  industry 
over  the  past  three  years  for  these  record 
keeping  and  reporting  requirements 
were  estimated  to  be  34,082.3  person- 
hours.  The  average  annual  cost  to 
industry  over  the  past  three  years  of  the 
previously  approved  ICR  was  estimated 
to  be  $1,193,200.  The  total  annualized 
capital/start-up  costs  is  $48,600  since  it 
is  assiuned  that  one  additional  source 
per  year  will  become  to  the  standard  in 
the  next  three  years.  The  total 
annualized  capital/start-up  costs  is 
$48,600  (includes  cost  for  a  continuous 
opacity  monitor;  a  volumetric  flow  rate 
monitor;  and  a  pressiure  monitor).  The 
total  annual  operation  and  maintenance 
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cost  is  estimated  to  be  $487,500  since 
there  are  65  existing  sources  ($7,500  x 
65  existing  sources).  It  is  assumed  that 
annual  operation  and  maintenance  costs 
associated  with  other  monitoring 
equipment  are  negligible.  Therefore,  the 
total  annualized  costs  is  $536,100. 

(3)  NSPS  Subpart  MM,  New  Source 
Performance  Standards  (NSPS)  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations,  EPA  ICR. 
No.  1064,  OMB  Control  No.  2060-0032, 
Expires  on  June  30,  2000 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  owners 
or  operators  of  automobile  and  light 
duty  truck  assembly  plant  lines:  each 
prime  coat  operation,  guide  coat 
operation,  and  top  coat  operation 
commencing  construction,  modification 
or  reconstruction  after  the  proposal  date 
(October  5.  1979). 

Abstract:  Owners  or  operators  of  the 
affected  facilities  described  make  the 
following  one-time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  and  the 
notification  of  the  date  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS. 

Record  keeping  requirements  for 
automobile  and  light  duty  truck  surface 
coating  operations  consist  of  keeping 
monthly  records  of  exceedance  of  the 
volume-weighted  average  of  VOCs 
emitted  per  volume  of  applied  coating 
solids.  When  thermal  or  catalytic 
incineration  is  performed,  the  owner  or 
operator  shall  keep  records  of  each  three 
hour  period  during  which  the 
incinerator  temperature  averaged  more 
than  28  degrees  centigrade  below  the 
temperature  of  the  most  recent 
performance  test,  and  when  the  average 
temperature  difference  across  the 
catalyst  bed  is  less  than  80%  of  the 
average  temperature  difference  recorded 
during  the  most  recent  performance  test. 
Daily  records  of  this  information  shall 
be  kept  at  the  soiuce  for  a  period  of  two 
years. 

Reporting  requirements  include  a 
written  report  describing  the  results  of 
the  initial  performance  test.  Affected 
sources  are  required  to  provide  a  written 
report  to  the  Administrator  every 
calendar  quarter  of  each  instance  in 


which  the  VOC  emissions  exceed  the 
emission  limit,  or  semiannually  if  no 
such  instances  have  occurred.  Where 
compliance  with  the  NSPS  is  achieved 
through  the  use  of  incineration,  affected 
facilities  must  report  instances  where  a 
discrepancy  of  greater  than  28°C  exists 
between  the  three-hour  average 
temperature  measurement  and  the 
average  temperatiore  during  the  most 
recent  performance  test  at  which  the 
destruction  efficiency  was  determined. 
For  catalytic  incinerators,  every  three- 
hour  period  shall  be  reported  during 
which  the  average  temperature 
immediately  before  the  catalyst  bed, 
when  the  coating  system  is  operational, 
is  more  than  28°C  less  than  the  average 
temperature  immediately  before  the 
catalyst  bed  during  the  most  recent 
control  device  performance  test  at 
which  destruction  efficiency  was 
determined.  Every  three  hour  period 
shall  be  reported  each  quarter  during 
which  the  average  tempefatiu-e 
difference  across  the  catalyst  bed  when 
the  coating  system  is  operational  is  less 
than  80%  of  the  average  temperature 
difference  of  the  device  during  the  most 
recent  performance  test  at  which 
destruction  efficiency  was  determined. 
Affected  sources  are  also  required  to 
notify  the  Administrator  of  the  date  of 
construction  or  reconstruction  of  an 
applicable  facility,  the  anticipated  date 
of  initial  startup,  the  actual  date  of 
initial  startup,  any  physical  or 
operational  change  to  the  facility,  and 
30  days  prior  to  any  test  by  Reference 
Method  25.  Notification  deadlines  are 
listed  at  40  CFR  60.7. 

A  written  report  must  be  furnished  to 
the  Administrator  describing  the  results 
of  the  initial  performance  test. 
Thereafter,  quarterly  reports  of 
noncompliance  are  required,  and 
semiannual  reports  shall  be  made  when 
the  source  is  in  compliance  with  the 
applicable  emission  limitations.  All 
reports  are  sent  to  the  delegated  State  or 
local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

The  Administrator  may  require 
owners  and  operators  subject  to  section 
1 1 1  of  the  Clean  Air  Act  (CAA)  are     ^ 
required  to  comply  with  recordkeeping 
and  reporting  requirements,  as  specified 
in  section  1 14(a)  of  CAA.  In  order  to 
ensure  compliance  with  these 
standards,  adequate  record  keeping  is 
necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 


3446 


Burden  Stat^ent 
associated  wit! 
collection  acti^  ity 
labor  costs  anc 
The  current  n 
with  3  new 
sources  if  aver; 
years).  Temperature 
devices  must  i 
and  the  cost  of 
estimated  at  $:i50 
required  for 
facilities  already 
and  the  operat  on 
estimated  at  $1500 
up  cost  is  $2 
used  were  deri  i^ed 
estimates  basei  I 
with  other  star  dard 
annual  burden 
three  years 
and  reporting 
at  2.540.3 
costs  have 
of  $16.67  per 
overhead.  The 
industry  over 
ICR  is  estimated 


The  industry  costs 
the  information 

in  the  standards  are 
recording  equipment, 
upiber  of  sources  are  42 

a  year  estimated  (45 
•^ged  over  the  next  3 
measurement 
1  iclude  a  recording  device 
this  equipment  is 
I  per  facility  (only 
facilities  since  existing 
have  the  equipment) 
and  maintenance  is 
The  annualized  start 
.  The  labor  estimates 

from  standard 
on  EPA's  experience 

s.  The  average 
to  industry  over  the  next 

these  record  keeping 
:  equirements  is  estimated 
hours.  The  respondent 
calculated  on  the  basis 
1:  our  plus  110  percent 
average  annual  burden  to 
I  he  next  three  years  of  the 
to  be  $88,910. 


fro  n 


pers  in 
bee  1 


Subfiart  TTT,  New  Source 
Standards  INSPS)  for 
of  Plastic  Parts  for 
ines:  EPA  ICR  #1093.06. 
206(^-162,  Expires  on  May  31. 


owners  or 

which  plastic 

machines 

or  touch-up  ccjats 

construction. 


reconstructior 
proposal  date 

Abstract:  Dinners 
affected  facili 
following  one 
notification  o 


and 


emi  ision 


or  reconstruction 
anticipated 
notification  o 
operational  c 
which  may  increase 
pollutant 
notification  o 
performance 
are  also  requi 
the  occurrencii 
startup,  shutqown 
the  operation 
These  notific4t 
are  required, 
subject  to  NS 

Record  kee  ) 
to  the  surface 
business  machines 
of  each  mont 

A  written  rt 
the  Administ 


Federal  Register / Vol.  65,  No.  14 /Friday,  January  21.  2000 /Notices 


(4)  NSPS 
Performance 
Surface  CoatiAg 
Business  Mad 
OMB  No 
2000 
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of  the  initial  performance  test. 
Thereafter,  quarterly  reports  of 
noncompliance  are  required,  and 
semiannual  reports  shall  be  made  when 
the  source  is  in  compliance  with  the 
applicable  emission  limitations. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  Inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  standards  are  being  met. 
Performance  test  reports  are  needed  as 
these  are  the  Agency's  records  of  a 
source  initial  capability  to  comply  with 
the  emission  standard,  and  note  the 
operating  conditions  under  which 
compliance  was  achieved. 

The  Administrator  may  require 
owners  and  operators  subject  to  section 
111  of  the  Clean  Air  Act  (CAA)  are 
required  to  comply  with  record  keeping 
and  reporting  requirements,  as  specified 
in  section  114(a)  of  CAA. 

In  order  to  ensure  compliance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

Burden  Statement:  The  only  type  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  The  average 
annual  burden  to  industry  over  the  past 
three  years  for  these  record  keeping  and 
reporting  requirements  were  estimated 
to  be  $29,444  person-hours.  The  average 
annual  cost  to  industry  over  the  past 
three  years  of  the  ICR  was  estimated  to 
be  $896,569. 

(5)  MACT  Subparts  AA  &■  BB.  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants-Phosphoric  Acid 
Manufacturing  and  Phosphate 
Fertilizers  Production,  EPA^  1 790.02, 
OMB*  2060-0361.  Expiration  Date  fune 
30,  2000 

Affected  entities:  These  standards 
apply  to  owners  or  operators  of 
phosphoric  acid  manufacturing  and 
phosphate  fertilizers  production 
facilities.  Specific  affected  facilities  for 
each  subpart  are  found  at  40  CFR  63.600 
and  60.620. 

Abstract:  The  Administrator  has 
judged  that  hydrogen  fluoride  emissions 
from  the  phosphoric  acid  manufacturing 
and  phosphate  fertilizer  industry  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners/ 


operators  of  affected  phosphoric  acid 
manufacturing  and  phosphate  fertilizer 
production  must  submit  one-time 
notifications  (where  applicable)  and 
annual  reports  on  performance  test 
results.  Plants  must  develop  and 
implement  a  startup,  shutdown,  and 
malfunction  plan  and  submit 
semiannual  reports  of  any  event  where 
the  plan  was  not  followed.  Semiannual 
reports  for  periods  of  operation  during 
which  the  monitoring  parameter 
boundaries  established  during  the  initial 
compliance  test  are  exceeded  (or  reports 
certifying  that  no  exceedances  have 
occurred)  also  are  required.  General 
requirements  applicable  to  all  NESHAP 
require  records  of  applicability 
determinations;  test  results;  exceedance; 
periods  of  startups,  shutdowns,  or 
malfunctions;  monitoring  records;  and 
all  other  information  needed  to 
determine  compliance  with  the 
applicable  standard.  Records  and 
reports  must  be  retained  for  a  total  of  5 
years  (2  years  at  the  site;  the  remaining 
3  years  of  records  may  be  retained  off- 
site).  The  files  may  be  maintained  on 
microfilm,  on  a  computer  or  floppy 
disks,  on  magnetic  tape  disks,  or  on 
microfiche. 

Subparts  AA  and  BB  require 
respondents  to  install  monitoring 
devices  to  measure  the  pressure  drop 
and  liquid  flow  rate  for  wet  scrubbers. 
These  operating  parameters  are 
permitted  to  vary  within  ranges 
determined  concurrently  with 
performance  tests.  Exceedance  of  the 
operating  ranges  are  considered 
violations  of  the  site-specific  operating 
limits. 

The  standards  require  sources  to 
determine  and  record  the  amount  of 
phosphatic  feed  material  processed  or 
stored  on  a  daily  basis.  This 
requirement  allows  verification  of  plant 
operating  rate  which  is  one  of  the 
factors  considered  in  establishing  the 
operating  ranges  of  control  devices.  This 
requirement  poses  no  additional  burden 
upon  the  industry.  This  is  so  because 
proper  plant  operation  and  industry 
practice  include  daily  recording  of 
phosphate-bearing  feed  processed.  This 
practice  predates  the  regulations  and 
would  continue  in  their  absence. 
Because  the  daily  record  keeping 
requirement  places  no  additional 
burden  upon  sources,  no  estimate  has 
been  made  for  this  requirement. 
Respondents  also  maintain  records  of 
specific  information  needed  to 
determine  that  the  standards  are  being 
achieved  and  maintained. 

Since  many  of  the  facilities 
potentially  affected  by  the  proposed 
standards  are  currently  subject  to  new 
source  performance  standards  (NSPS), 
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the  standards  include  an  exemption 
from  the  NSPS  for  those  sources.  That 
exemption  eliminates  a  duplication  of 
information  collection  requirements. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
record  keeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  as  required  by  the  Clean  Air 
Act. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  132  hours  per 
response.  There  are  15  respondents/ 
affected  Entities,  reporting 
semiaimually,  for  an  estimated  total 
annual  hour  burden  of  3,790  hours. 

(6)  MACT  Subpart  LL,  Recordkeeping 
and  Reporting  Requirements  for  Primary 
Aluminum  Reduction  Plants,  EPA  ICR 
No.  1767,  OMB  Control  No.  2060-0360, 
Expiration  Date  is  May  31,  2000 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  primary 
aluminum  reduction  plants  that  emit  or 
have  the  potential  to  emit  hazardous  air 
pollutants  (HAPs)  listed  in  section 
112(b)  of  the  Clean  Air  Act.  Specifically, 
the  requirements  apply  to  the  owner  or 
operator  of  the  affected  facilities  which 
include  new  or  existing  potline,  paste 
production  plant,  or  anode  bake  furnace 
associated  with  primary  aluminum 
production  and  located  at  a  major 
source,  and  for  each  new  pitch  storage 
tank  associated  with  a  primary 
aluminum  reduction  plant. 

Abstract:  Primary  aluminum 
reduction  plants  may  reasonably  be 
anticipated  to  emit  from  their  various 
process  operations  several  of  the  HAPs 
that,  in  the  Administrator's  judgement, 
cause  or  contribute  to  air  pollution  that 
may  endanger  public  health  or  welfare. 
Consequently,  technology-based 
standards  (MACT)  were  promulgated  for 
this  source  category.  These  MACT 
standards  ensure  that  all  major  sources 
of  air  toxic  emissions  achieve  the  level 
of  control  already  being  achieved  by  the 
better  controlled  and  lower  emitting 
sources  in  each  category  and  involve  the 
installation,  operation  and  maintenance 
of  particulate  control  devices  such  as 
electrostatic  precipitator  or  scrubbers. 

In  order  to  ensure  compliance  with 
the  standards,  adequate  record-keeping 
and  reporting  is  necessary.  This 
information  enables  the  Agency  to:  (1) 
Identify  the  sources  subject  to  the 
standard;  (2)  ensure  initial  compliance 
with  emission  limits;  and  (3)  verify 
continuous  compliance  with  the 
standard.  Specifically,  the  rule  requires 


written  notifrcation  when  (1)  an  area 
source  that  subsequently  increases  its 
emissions  such  that  the  source  is  a 
major  source;  (2)  a  soiuce  is  subject  to 
the  standard,  where  the  initial  startup  is 
before  the  effective  date  of  the  standard; 
(3)  a  source  is  subject  to  the  standard, 
where  the  source  is  new  or  has  been 
reconstructed,  the  initial  startup  is  after 
the  effective  date  of  the  standard,  and 
for  which  an  application  for  approval  of 
construction  or  reconstruction  is  not 
required;  (4)  there  is  an  intent  to 
construct  a  new  major  source  or 
reconstruct  a  major  source,  the  date 
construction  or  reconstruction 
commenced,  the  anticipated  date  of 
startup,  where  the  initial  startup  of  a 
new  or  reconstructed  source  occius  after 
the  effective  date  of  the  standard,  and 
for  which  an  application  for  approval  or 
construction  or  reconstruction  is 
required;  (5)  initial  performance  test;  (6) 
initial  compliance  status;  (7)  one-time 
notification  for  each  affected  source  of 
the  intent  to  use  an  HF  continuous 
emission  monitor;  and  (8)  compliance 
approach.  In  addition,  soiut:es  are 
required  to  submit  results  of  the  initial 
performance  test  and  a  summary  of  edl 
subsequent  performance  tests,  submit  a 
report  if  measured  emissions  are  in 
excess  of  the  applicable  standard,  and  to 
develop  a  plan  for  and  keep  records  of 
all  stcUtups,  shutdowns,  and 
malfunctions.  The  owner  or  operator 
shall  also  maintain  files  of  all 
information  required  by  section  63.10(b) 
and  by  subpart  LL. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  imable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandatory,  and  the  records  required  by 
MACT  must  be  retained  by  the  owner  or 
operator  for  five  years. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  over  the  next 
three  years  to  meet  these  record-keeping 
and  reporting  requirements  was 
estimated  to  total  52,544  person-hours. 
This  is  based  on  an  estimated  23 
respondents  and  an  average  of  2,300 
hours  per  respondent  (i.e.,  per  plant). 
Each  respondent  is  required  to  report 
semiannually. 

(7)  MACT  Subpart  NNN.  Wool 
Fiberglass  Insulation  Manufacturing; 
EPA  ICR  No.  1 795,  OMB  Control  No. 
2060-0359,  Expiring  5/31/00 

Affected  Entities:  These  standards 
apply  to  each  of  the  following  existing 
and  newly  constructed  sources  located 
at  a  wool  fiberglass  manufacturing 


facility:  all  glass-melting  furnaces, 
rotary  spin  (RS)  manufacturing  lines 
that  produce  bonded  building 
insulation,  and  flame  attenuation  (FA) 
manufacturing  lines  producing  bonded 
pipe  insulation.  The  rule  also  applies  to 
new  FA  manufactiu-ing  lines  producing 
bonded  heavy-density  products.  RS  and 
FA  manufacturing  lines  that  produce 
nonbonded  products,  where  no  binder 
is  applied,  are  not  subject  to  the 
standards.  A  facility  emitting  less  than 
10  tons  per  year  of  any  HAP  or  less  than 
25  tons  per  year  of  any  combination  of 
HAPs  is  an  area  source  and  is  not 
subject  to  this  NESHAP.  Facilities  that 
manufacture  mineral  wool  from  rock  or 
slag  are  not  subject  to  this  rule  but  are 
subject  tq^a  separate  NESHAP  for 
mineral  wool  production.  (See  62  FR 
25370  (May  8,  1997).  notice  of  proposed 
rulemaking.) 

Abstract:  The  NESHAP  for  wool 
fiberglass  manufacturing  plants  was 
proposed  on  March  31,  1997  (62  FR 
15228)  and  promulgated  on  May  13, 
1999.  Owners  and  operators  of  wool 
fiberglass  manufacturing  plants  are 
required  to  comply  with  the 
notification,  reporting,  and 
recordkeeping  requirements  for  MACT 
standards  in  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A). 
The  general  provisions  require:  (1) 
Initial  notification(s)  of  applicability, 
notification  of  performance  test,  and 
notification  of  compliance  status;  (2)  a 
report  of  performance  test  results;  (3)  a 
startup,  shutdown,  and  malfunction 
plan  with  semiannual  reports  of  any 
reportable  events;  and  (4)  semiannual 
reports  of  deviations  from  established 
parameters.  When  deviations  in 
operating  parameters  established  during 
performance  testing  are  reported,  the 
owner  or  operator  must  report  quarterly 
until  a  request  to  return  to  semiannual 
reporting  is  approved  by  the 
Administrator. 

In  addition  to  the  requirements  of  the 
general  provisions,  section  63.1386  of 
the  final  rule  specifies  additional 
records  to  be  kept  by  owners  or 
operators  of  a  wool  fiberglass 
manufacturing  plants.  The  final  rule 
requires  the  owner  or  operator  to 
maintain  records  of  the  following,  as 
applicable:  (1)  Bag  leak  detection  system 
alarms,  including  the  date  and  time  of 
the  alarm,  when  corrective  actions  were 
initiated,  the  cause  of  the  alarm,  an 
explanation  of  the  corrective  actions 
taken,  and  when  the  cause  of  the  alarm 
was  corrected:  (2)  ESP  parameter 
value(s)  used  to  monitor  ESP 
performance,  including  any  period 
when  the  value(s)  deviates  from  the 
established  limit(s),  the  date  and  time  of 
the  deviation,  when  corrective  actions 
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were  initiated  the  cause  of  the 
deviation,  an  <  xplanation  of  the 
corrective  acti  )ns  taken,  and  when  the 
cause  of  the  d<  viation  was  corrected;  (3) 
air  temperatur ;  above  the  mohen  glass 
in  an  uncontrc  lied  cold  top  electric 
furnace,  inclu(  ing  any  period  when  the 
temperature  e3  ceeds  120  °C  (250  °F)  at 
a  location  46  ti )  61  centimeters  (18  to  24 
inches)  above  he  molten  glass  surface, 
the  date  and  ti  ne  of  the  exceedance, 
when  correctii  e  actions  were  initiated, 
the  cause  of  th  5  exceedance,  an 
explanation  of  the  corrective  actions 
taken,  and  wh(  >n  the  cause  of  the 
exceedance  wi  s  corrected;  (4) 
uncontrolled  g  ass-melting  furnace  (that 
is  not  a  cold  to  a  electric  furnace) 
parameter  valt  e{s)  used  to  monitor 
furnace  perfori  nance,  including  any 
period  when  the  value{s)  exceeds  the 
established  lin  it(s),  the  date  and  time  of 
the  exceedanc* ,  when  corrective  actions 
were  initiated,  the  cause  of  the 
exceedance,  ai  explanation  of  the 
corrective  actic  ms  taken,  and  when  the 
cause  of  the  ex  :eedance  was  corrected; 
(5)  the  LOI  anc  product  density  for  each 
bonded  product  manufactured  on  a  RS 
or  FA  manufac  turing  line,  the  free 
formaldehyde  :ontent  of  each  resin 
shipment  recei  ved  and  used  in  binder 
formulation,  ai  id  the  binder  formulation 
of  each  batch;  6)  Process  parameter 
level{s)  for  RS  md  FA  manufacturing 
lines  that  use  j  rocess  modifications  to 
comply  with  tl  e  emission  standards,- 
including  any  )eriod  when  the 
parameter  leve  (s)  deviates  from  the 
established  lin  it(s),  the  date  and  time  of 
the  deviation, '  vhen  corrective  actions 
were  initiated,  the  cause  of  the 
deviation,  an  explanation  of  the 
corrective  actic  ns  taken,  and  when  the 
cause  of  the  de/iation  was  corrected;  (7) 
scrubber  pressi  ire  drop,  scrubbing  liquid 
flow  rate,  and  i  ny  chemical  additive 
(including  chei  nical  feed  rate  to  the 
scrubber),  inch  iding  any  period  when  a 
parameter  leve  (s)  deviates  from  the 
established  liniit(s),  the  date  and  time  of 
the  deviation,  i  irhen  corrective  actions 
were  initiated,  the  cause  of  the 
deviation,  an  e  cplanation  of  the 
corrective  actic  ns  taken,  and  when  the 
cause  of  the  de  /iation  was  corrected;  (8) 
incinerator  op«  rating  temperature  and 
results  of  periodic  inspection  of 
incinerator  con  iponents,  including  any 
period  when  tl:  e  temperature  falls  below 
the  established  average  or  the  inspection 
identifies  prob  ems  with  the  incinerator, 
the  date  and  tii  ae  of  the  problem,  when 
corrective  actic  ns  were  initiated,  the 
cause  of  the  pri  >blem,  an  explanation  of 
the  corrective  i  ctions  taken,  and  when 
the  cause  of  th(  >  problem  was  corrected; 
and  (9)  glass  pi  ill  rate,  including  any 


period  when  the  pull  rate  exceeds  the 
average  pull  rate  established  diu-ing  the 
performance  test  by  more  than  20 
percent,  the  date  and  time  of  the 
exceedance,  when  corrective  ac:tions 
were  initiated,  the  cause  of  the 
exceedance,  an  explanation  of  the 
corrective  actions  taken,  and  when  the 
cause  of  the  exceedance  was  corrected. 

The  NESHAP  general  provisions  (40 
CFR  part  63,  subpart  A)  require  that  ■ 
records  be  maintained  for  at  least  5 
years  from  the  date  of  each  record.  The 
owner  or  operator  must  retain  the 
records  onsite  for  at  least  2  years  but 
may  retain  the  records  offsite  the 
remaining  3  years. 

Burden  Statement:  There  are  21 
sources  subject  to  this  standard.  The 
total  average  annual  hours  are  estimated 
to  be  17,800.  The  total  average  annual 
cost  is  estimated  to  be  S571.000.  The 
following  is  a  breakdown  of  burden 
used  in  the  ICR.  EPA  estimates  a  two 
hour  burden  for  notification  of 
applicability  and  notification  of  the  date 
of  the  performance  test,  and  a  four  hour 
burden  for  the  notification  of 
compliance  status.  EPA  estimates  an 
eight  hour  burden  for  reporting  of  both 
excess  emissions  and  for  startups, 
shutdowns  and  malfunctions.  EPA  also 
estimates  a  16  hour  burden  for  reporting 
of  monitoring  exceedence.  EPA  also 
estimates  a  40  hour  burden  for  each  of 
the  following  plans:  an  Operation, 
Maintenance,  and  Monitoring  Plan;  a 
Startup,  Shutdown,  and  Malfunction 
Plan;  and  a  Quality  Improvement  Plan. 
For  each  new  source,  EPA  estimates  a 
980  hour  burden  for  the  initial 
performance  test.  Finally,  EPA  estimates 
a  9  hour  burden  for  maintaining  all 
records  of  information  required  by  this 
subpart. 

Tne  total  nationwide  capital  cost 
associated  with  monitoring  for  21  plants 
over  the  three  year  ICR  clearance  period 
is  estimated  at  $857,000.  These  costs 
include  $163,000  capital  costs  for  a  bag 
leak  detection  system  for  18  baghouses 
($9,100  per  baghouse  leak  detection 
system  x  18  baghouses)  at  11  facilities 
with  $500/yr/baghouse  in  operation  and 
maintenance  costs;  $18,000  capital  cost 
for  temperature  monitors  on  1 2  cold  top 
electric  furnaces  at  6  facilities  ($1,500 
per  temperatiu-e  monitoring  and 
recording  device  x  12  furnaces);  and  a 
one-time  cost  of  $675,000  to  establish  a 
correlation  between  formaldehyde 
emissions  and  process  parameters  used 
to  monitor  compliance  on  affected  RS 
and  FA  manufacturing  lines  ($15,000 
per  line  x  45  RS  and  FA  manufacturing 
lines).  No  additional  cost  is  assumed  by 
EPA  for  a  thermocouple  with  a  strip 
chart  recorder  for  incinerators,  as  the 
thermocouple  is  customarily  included 


in  the  cost  of  the  thermal  incinerator. 
Other  equipment  used  to  monitor 
control  devices  and  processes  are 
already  in-place;  thus,  there  would  be 
no  adciitional  monitoring  costs.  The 
total  annualized  capital  cost  is 
$123,000,  or  an  average  of  $41,000/yr 
over  the  three  year  startup  period.  Total 
annual  operation  and  maintenance  costs 
associated  with  the  monitoring 
equipment  is  $9,000  ($500  per  baghouse 
leak  detection  system  x  18  baghouses), 
or  an  average  of  $3,000/yr  over  the  three 
year  startup  period. 

Dated:  January  7,  2000. 
Bruce  R.  Weddle, 

Acting  Director.  Office  of  Compliance. 
(FR  Doc.  00-1210  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-6250-2) 

Environmental  Impact  Statements; 
Notice  of  Availabilityr 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564—7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  January  10,  2000 
Through  January  14,  2000  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  000004,  Draft  Supplement,  FHW, 
AR,  TX,  US  71  Highway  Improvement 
Project,  Updated  Information,  between 
Texarkana,  (US71)  Arkansas  and  DeQueen. 
Texarkana  Northern  Loop  Funding,  Right-of- 
Way  Approval  and  COE  Section  404  Permit, 
Little  River,  Miller  and  Sevier  Counties,  AR 
and  Bowie  County,  TX,  Due:  February  28. 
2000,  Contact:  Elizabeth  Romero  (501)  324- 
5309. 

EIS  No.  000005,  Draft  EIS,  NFS.  CA, 
Merced  Wild  and  Scenic  River 
Comprehensive  Management  Plan, 
Implementation,  Yosemite  National  Park  and 
the  EL  Portal  Administrative  Site,  Tuolumne. 
Merced,  Mono,  Mariposa  and  Madera 
Counties,  CA,  Due:  March  14,  2000,  Coatact: 
Dave  Mihalic  (209)  372-0261. 

EIS  No.  000006.  Regulatory  Draft  EIS,  FRA, 
Proposed  Rule  for  the  Use  of  Locomotive 
Horns  at  Highway-Rail  Grade  Crossings  in 
the  United  States.  Due:  May  26,  2000, 
Contact:  David  Valenstein  (202)  493-6383. 

EIS  No.  000007,  Draft  Supplement.  IBR, 
NM,  CO,  Animas-La  Plata  Project  (ALP 
Project),  Municipal  and  Industrial  Water 
Supply,  Reservoir  Construction  in  Ridges 
Basin,  Implementation  and  Water 
Acquisition  Funding,  Additional  Information 
concerning  Project  Alternatives  Developed  in 
1996  through  1997.  CO  NM.  Due:  March  17, 
2000,  Contact:  Mr.  Pat  Schumacher  (970) 
388-6500. 

EIS  No.  000008,  Draft  EIS,  DOE.  ID,  Idaho 
High-Level  Waste  and  Facilities  Disposition, 
Construction  and  Operation,  Bannock, 
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Bingham,  Bonneville,  Butte.  Clark,  Jefferson 
and  Madison  Counties,  ID,  Due:  March  20, 
2000.  Contact:  Thomas  L.,  Nichmann  (208) 
526-0535. P=02'< 

EIS  No.  000009.  Final  EIS,  BIA,  CA. 
Programmatic-Cabazon  Resource  Recovery 
Park  Section  6  General  Plan,  Implementation, 
Approval  of  Master  Lease  and  NPDES  Permit, 
Mecca.  CA,  Due:  February  14,  2000,  Contact: 
William  Allan  (916)  978-6043.P='02'< 

EIS  No.  000010.  Draft  EIS,  FHW,  WV,  WV- 
65  Transportation  Improvement  Prgject.  from 
Appalachian  Corridor  G  near  Belo  to  US  52 
at  Naugatuck.  Funding  and  COE  Section  404 
Permit,  Mingo  County,  VVV,  Due:  March  13, 
2000,  Contact:  Thomas  J.  Smith  (304)  347- 
5928.P='02'< 

Amended  Notices 

Tunas,  Swordfish  and  Sharks,  Highly 
Migratory  Species  Fishery  Management  Plan, 
Updated  Information.  Reduction  of  Bycatch 
and  Incidental  Catch  in  the  Atlantic  Pelagic 
Longline  Fishery.  Due:  March  01,  2000, 
Contact:  Rebecca  J.  Lent  (301)  713-2347.P='02 

■  FR  notice  published  on  12/30/1999:  CEQ 
Comment  Date  extended  from  2/14/2000  to 
03/01/2000.P=02'< 

EIS  No.  990500.  Draft  Supplement,  UAF, 
FL,  Homestead  Air  Force  Base  (AFB) 
Disposal  and  Reuse  Updated  and  Additional 
Information  on  Disposal  of  Portions  of  the 
Former  Homestead  (AFB),  Implementation, 
Dade  County,  FL,  Due:  March  07,  2000, 
Contact:  Frank  Duncan  (703)  696-5243. 
Published-FR-01-07-00  Correction  to 
Comment  date  from  02-21-2000  to  03-07- 
2000. 

Dated:  January  18.  2000. 
B.  Katharine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

[FR  Doc.  00-1519  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6250-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  03,  2000  Through 
January  07,  2000  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2}(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
09,  1999  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-L65336-ID  Rating 
ECl,  Brown  Creek  Timber  Sale  Project. 


Implementation,  Payette  National 
Forest,  New  Meadow  Ranger  District, 
Adam  County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
cutting  timber  in  the  Patrick  Butte 
Roadless  Area  and  recommended  the 
alternative  which  avoids  entry  into  the 
roadless  area. 

ERP  No.  D-COE-K36051-AZ  Rating 
EC2,  Rio  de  Flag  Flood  Control  Study, 
Improvement  Flood  Protection,  City  of 
Flagstaff,  Coconino  County,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  to  wetlands  and  requested 
additional  information  regarding  the 
extent  of  wetlands  affected  by  the 
proposed  project  and  measures  to  avoid 
and  minimize  impacts  to  wetlands. 

ERP  No.  D-IBR-K64018-CA  Rating 
,,L0,  Lower  Mokelumne  River 
"Restoration  Program,  Implementation, 
Resource  Management  Plan,  San 
Joaquin  County,  CA. 

Summary:  EPA  has  no  objections.  The 
project  provides  benefits  to  fisheries  and 
the  Lower  Mokelumne  River  ecosystem. 

ERP  No.  D-NAS-Al  1075-00  Rating 
LO,  Mars  Surveyor  2001  Mission, 
Implementation,  Orbit  Spacecreift 
Launched  from  Vandenberg  Air  Force 
Base,  CA;  Delta  II  7925  Launch  Vehicle 
in  March/April  2001  and  a  Lander/ 
Rover  Spacecraft  Launched  from  Cape 
Canaveral  Air  Station,  FL;  CA  and  FL. 

Summary:  EPA  has  no  objection  to  the 
proposed  action. 

Final  EISs 

ERP  No.  F-AFS-L65320-00  Targhee 
National  Forest  Open  Road  and  Open 
Motorized  Trail  Analysis,  To  Implement 
a  new  Travel  Plan,  several  counties,  ID 
and  Lincoln  and  Teton  Counties,  WY. 

Summary:  The  final  EIS  addressed 
most  of  EPA's  comments  on  the  draft 
EIS.  However,  our  comment  on  the 
regulations  found  at  36  CFR  295  was  not 
addressed  and  EPA  remains  concerned 
about  potential  environmental  impacts 
from  roads  and  opened  motorized  trails. 

ERP  No.  F-NPS-H65006-NB 
Homestead  National  Monument  of 
America,  General  Management  Plan, 
Implementation,  Gage  County,  NB. 

Summary:  EPA  has  no  objections  to 
the  proposed  General  Management  Plan. 

ERP  No.  FA-FHW-H40108-IA. 
Central  Business  District  Loop  Arterial 
Construction,  Harding  Road  and  1-235 
to  US  65  at  Scott  Avenue,  Funding  and 
404  Permit,  Polk  County.  lA 

Summary:  EPA  concluded  that  the 
project  modifications  posed  little  impact 
to  the  environment.  Additional  noise 
testing  may  be  warranted  as  the  project 
progresses. 


Regulations 

ERP  No.  R-FAA-A59013-00  FAA 
Order  1050. IE,  Policies  and  Procedures. 
Includes  Additions  or  chemges  to  the 
current  version  of  FAA  Order  1050. ID. 

Summary:  EPA  expressed 
environmental  concern  that  certain 
sections  of  the  Order  were  either  not  in 
agreement  or  are  misinterpretations  of 
the  CEQ  regulations.  EPA  requested  that 
those  sections  be  rewritten. 

Dated:  Januan,'  18,  2000. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
[FR  Doc.  00-1520  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  6560-5&-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00640;  FRL-6489-1] 

inaugural  Meeting  of  the  Tribal 
Pesticide  Program  Council  (TPPC); 
Notice  of  Public  Meeting 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Tribal  Pesticide  Program 
Council  (TPPC)  will  hold  a  2-day 
meeting,  beginning  on  January  25,  2000 
and  ending  on  January  26,  2000.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 

DATES:  The  meeting  will  be  held  on 
January  25,  2000  from  8  a.m.  to  5  p.m., 
and  January  26,  2000  from  8  a.m.  to  4 
p.m.  The  Tribal  Caucus  will  hold 
sessions  that  are  closed  to  EPA  and  the 
General  Public  on  January  25,  2000  from 

2  p.m.  to  4:30  and  January  26,  2000  from 

3  p.m.  to  3:30  p.m.. 

Requests  to  participate  in  the  meeting 
may  be  received  until  January  25,  2000. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel  -  Crystal  City, 
the  Capitol  Hill  Room,  1300  Jefferson 
Davis  Highway,  Arlington,  VA. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensiue  proper  receipt  by  EPA,  your 
request  must  identify  docket  control 
number  OPP-00640  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Wilmore,  TPPC  Facilitator,  P.O. 
Box  470829;  Brookline  Village,  MA. 
02447-0829;  telephone  number  (617) 
232-5742;  Fax  Number  (617)  277-1656; 
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e-mail  addres! 
Georgia  A.  Mc  Duffie 
Affairs  Divisic  n 
Pesticide  Progn 
Protection  Agi 
Washington 
number:  (703) 
(703) 308-185P 
mcduffie.geo 


SUPPLEMEfaARV 


:  naecology@aol.com  or 
Field  and  External 
(7505C)  Office  of 
ams.  Environmental 
4ncy,  401  M  St.,  SW., 
20460;  telephone 
605-0195;  fax  number: 
e-mail  address: 
riia@epa.gov. 

information: 


IC 


I.  Does  this  Action  Apply  to  Me? 


This  action 
in  general 
of  interest  to 


Ths 


net 


programs  or 
other  entities 
Agency  has 
the  specific 
by  this  action, 
regarding  the  < 
to  a  particular 
listed  under 
CONTACT. 


s  directed  to  the  public 
action  may,  however,  be 
Tribes  with  pesticide 
posticide  interests.  Since 
1  nay  also  be  interested,  the 
attempted  to  describe  all 
enltities  that  may  be  affected 
If  you  have  any  questions 
pplicability  of  this  action 
entity,  consult  the  person 
FURTHER  INFORMATION 


F<IRI 


II.  How  Can  I  bet  Additional 
Information,  Including  Copies  of  this 
Document  anq  Other  Related 
Documents? 


cop  es 


1 .  Electronic  ally.  You  may  obtain 

of  this  document,  and 
related  documents  that 
ble  electronically,  from 
Inten^t  Home  Page  at  http:// 
To  access  this 
he  Home  Page  select 
Rej  ulations"  and  then  look 
this  document  under 
i^gister — Environmental 
ou  can  also  go  directly  to 
listings  at  http:// 


electronic 
certain  other 
might  be  avail 
the  EPA 
wvkrw.epa.gov/ 
dociunent,  on 
"Laws  and 
up  the  entry 
the  "Federal 
Documents." 
the  Federal 


Re  ;ister  ] 

www.epa.gov/  edrgstr/ 

2.  In  person 
established  an 
this  meeting  u 
number  OPP-d0640 
record  consist: 
specifically  rel  Brenced 
any  public  coiyments 
an  applicable 
other  information 
Pesticide  Prog 
including  any 
Confidential  B 
This  administiktive 
documents  tha  1 
the  docket,  as 
that  are  refereiiced 
The  public  verpion 
record,  which 
versions  of  an) 
that  may  be 
applicable  coniment 
for  inspection 
and  Records 
Rm.  119,  Crysthl 
Jefferson  Davis 
from  8:30  a.m 


The  Agency  has 
administrative  record  for 
ider  docket  control 

The  administrative 
of  the  documents 

in  this  notice, 
received  during 
(jomment  period,  and 

related  to  the  Tribal 
1  am  Council  meeting, 
nformation  claimed  as 
isiness  Information  (CBI). 
record  includes  the 
are  physically  located  in 
'  veil  as  the  documents 
in  those  documents, 
of  the  administrative 
ncludes  printed,  paper 
electronic  comments 
itted  during  an 

period,  is  available 
n  the  Public  Information 
Iijtegrity  Branch  (PIRIB), 
Mall  #2  (CM  #2),  1921 
Hwy.,  Arlington,  VA, 
to  4  p.m.,  Monday 


su  )mu 


through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

ni.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronicedly.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Your  request 
must  be  received  by  EPA  on  or  before 
January  25,  2000.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
00640  in  the  subject  line  on  the  first 
page  of  your  request. 

1 .  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  (PDUB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PDUB),  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-docket@epa.gov."  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCn  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPP-00640. 
You  may  also  file  a  request  online  at 
many  Federal  Depository  Libraries. 

IV.  Background  on  TPPC: 

EPA's  Office  of  Pesticide  Programs 
(OPP)  has  significantly  expanded 
resources  devoted  to  Tribal  programs 
and  projects  over  the  past  two  years. 
OPP  and  EPA's  Office  of  Enforcement 
and  Compliance  Assurance  (OECA)  are 
working  closely  with  EPA's  Regional 
Offices,  Tribes  and  Tribal  organizations 
to  develop  and  implement  pesticide 
programs  and  projects  meeting 
individual  or  regional  Tribal  needs. 

Through  a  series  of  meetings  with 
OPP,  Tribes  across  the  country  have 
expressed  a  need  for  an  official  tribal 
pesticide  group  to  address  tribal 
pesticide  program  and  technical  issues 
at  the  national  level.  In  response  to  this 
need,  OPP  has  worked  with  Tribes  and 


various  Tribal  organizations  to  form  a 
national  group  called  the  Tribal 
Pesticide  Program  Council  (TPPC).  The 
TPPC  will  work  closely  with  EPA 
Offices  and  Regions,  EPA's  Tribal 
Operations  Committee  (TOC)  and  other 
national  groups. 

The  general  membership  of  the  TPPC 
currently  includes  approximately  30 
Tribes  with  EPA  pesticide  programs  and 
a  number  of  Tribes  with  pesticide 
interests.  The  group  is  led  by  an 
Executive  Committee  of  1 1  tribal 
representatives,  elected  from  the  general 
membership. 

TPPC  issues  include  pesticide 
registration,  training,  enforcement, 
certification,  ground  water,  disposal  and 
spray  drift,  among  others.  The  TPPC 
will  also  work  cooperatively  with  EPA/ 
OPP  to  ensure  that  federal  pesticide 
regulations  are  effectively  applied  to 
Tribal  land.  The  structure  of  the  TPPC 
should  ensure  that  tribes  with  less 
experience  can  benefit  from  those  with 
established  programs  and  more 
experience. 

V.  Tentative  Agenda  Topics: 

January  25,  2000 

Meet  and  Greet— 8:00-9:00  a.m. 

Welcome — 9:00-9:15  a.m. 

Introductions  (everyone)  and  TPPC 
Creation  &  Goals — Irv  Provost,  Interim 
TPPC  Chairperson— 9:15-9:45  a.m. 

Presentation  and  Questions  & 
Answers — Tobi  Jones,  President,  State 
FIFRA  Issues  and  Research  Evaluation 
Group  (SFIREG)-9:45-10:15  a.m. 

Morning  Brejik— 10:15-10:30  a.m. 

Greeting — Susan  Wayland,  Deputy 
Assistant  Administrator,  Office  of 
Prevention  Pesticides  and  Toxic 
Substances— 10:30-10:45  a.m. 

OPP  Overview/Tribal  Relationships — 
Marcia  Mulkey,  Director,  Office  of 
Pesticide  Programs — 10:45-11:30  a.m. 

HQ/Regional/Tribal  Relationships — 
Debbie  Kovacs,  U.S.  EPA  Region  8- 
11:30-12:00  p.m. 

Lunch  Break— 12:00-1:00  p.m. 

OECA  Overview/Funding/Training — 
Jack  Neylan,  Chief,  Planning  Branch, 
Office  of  Enforcement  and  Compliance 
Assistance — 1:00-2:00  p.m. 

Tribal  Caucus — Issue  Discussion/ 
Confirmation  of  Exec.  Committee  and 
Chairperson — 2:00—4:30  p.m.  (closed) 

Wrap  Up  (All  present)— 4:30-5:00 
p.m. 

January  26,  2000 

Meet  &  Greet — 8:00-9:00  a.m. 

Welcome — 9:00-9:15  a.m. 

Federal  Inspector  Credentials/ 
Training — Jonathan  Binder,  Attorney 
Advisor,  Office  of  Enforcement  and 
Compliance  Assistance — 9:15-10:15 
a.m. 
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Morning  Break— 10:15-10:30  a.m. 

Sections  18  &  24(c)— Office  of 
Enforcement  and  Compliance  and  Office 
of  Pesticide  Programs  Staff— 10:30- 
11:30  a.m. 

Lunch  Break— 11:30-1:00  p.m. 

Presentation  by  Dr.  Anna  Maria 
Osorio— EPA/Public  Health  Service- 
Proposal  for  pilot  program  on  Tribal 
pesticide  «xposure/health  concerns 
1:00-1:30  p.m. 

Discussion — Training  and  Technical 
Assistance  Needs  of  Tribes  and  Possible 
Solutions — 1:30-2:30  p.m. 

Tribal  Caucus  (closed)— 2:30-3:00 
p.m. 

Wrap  Up— 3:00-4:00  p.m. 

List  of  Subiects 

Environmentcil  protection. 

Dated:  January  14,  2000. 
Jay  Ellenberger, 

Director,  Field  and  External  Affairs  Division, 
Office  of  Pesticide  Programs. 
(FR  Doc.  00-1548  Filed  1-18-00;  4:49  pm] 

BILUNG  CODE  656a-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

« 

[Report  No.  2377] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings;  Correction 

January  12,  2000. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  docimients  are  available  for 
viewing  and  copying  in  Room  CY- 
A257,  445  12th  Street,  S.W., 
Washington,  D.C.  or  may  be  piuxhased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  by 
February  7,  2000.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Communications  Assistance 
for  Law  Enforcement  Act  (CC  Docket 
No.  97-213) 

Number  of  Petitions  Filed:  3.P='04'< 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary 

|FR  Doc.  00-1442  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  6n2-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2379] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

January  12.  2000. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  by 
February  7,  2000.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45). 

Forward  Looking  Mechanism  for  High 
Cost  Support  for  Non-Rural  LECs  (CC 
Docket  No.  97-160). 

Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98). 

Number  of  Petitions  Filed:  11. 

Subject:  Celtronix  Telemetry,  Inc. 
(WT  Docket  No.  98-169,  RM-8951). 

Application  of  Bidding  Credits  in  the 
Interactive  Video  and  Data  Services 
Auction. 

Amendment  of  Part  95  of  the 
Commission's  Rides  to  Provide 
Flexibility  in  the  218-219  MHz  Service. 

Number  of  Petitions  Filed:  6.P='02'< 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1443  Filed  1-20-00;  8:45  ami 

BHJJNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Report  No.  2380 

Petitions  for  Reconsideration  and 
Clarification  of  Action  In  Rulemaking 
Proceedings 

January  14,  2000. 

Petitions  for  Reconsideration  and 
Clarification  has  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 


documents  are  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  hic.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  February  7,  2000.  See  Section 
1.4(b)(1)  of  the  Commission's  rides  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-115). 

Telecommunications  Carrier's  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information. 

Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98). 

Provision  of  Directory  Listing 
Information  Under  the 
Telecommunications  Act  of  1934,  As 
Amended  (CC  Docket  No.  99-273). 

Number  of  Petitions  Filed:  l.P='02'< 

Subject:  Modification  and 
Clarification  of  Policies  and  Procedures 
Governing  Siting  and  Maintenance  of 
Amateur  Radio  Antennas  and  Support 
Structures,  and  Amendment  of  Section 
97.15  of  the  Rules  Governing  the 
Amateur  Radio  Service  (RM-8763). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-1462  Filed  l-20-00;8:45am] 

BILUNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Report  No.  2382 

Petition  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

January  14,  2000. 

Petition  for  Reconsideration  and 
Clarification  has  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
this  petition  must  be  filed  by  February 
7,  2000.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  ^er  the  time  for  filing 
oppositions  has  expired. 
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Subject:  Amendment 
Service  Rules 
of  Spread  Spectrum 
Technologies 
RM-8737). 

Number  of  petitions 
Federal  Comii  unicati 


of  the  Amateur 
o  Provide  for  Greater  Use 

Communications 
WT  Docket  No.  97-12. 


Filed:  1. 
ons  Commission. 


Magalie  Roman 

Secretary. 

(FR  Doc.  00-14*3 

BILUNG  CODE  671S  -01-M 


Salas, 
Filed  1-20-00;  8:45  am| 


FEDERAL  RE:  ;ERVE  SYSTEM 


Sunshine  Act 


Meeting 


AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE 


0:00  a.m.,  Wednesday, 
January  26,  20)0. 
PLACE:  Marrin  it  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  /Vashington,  D.C.  20551 
STATUS:  Closec  . 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appoilitments.  promotions, 
assignments,  r  ^assignments,  and  salary 
actions)  invoU  ing  individual  Federal 
Reserve  Systet  i  employees. 

2.  Any  matt(  rs  carried  forward  from  a 
previously  am  oimced  meeting. 
CONTACT  PERS<  »N  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  A  ssistant  to  the  Board; 
202-^52-3204 

SUPPLEMENTAR  f  INFORMATION:  You  may 
call  202-452-;  206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  mee  Ling  for  a  recorded 


aiuiouncemeni 


Pursuant  to 
Committee  Ac 
Health  and 
the  following 
meeting. 


of  bank  and  bank 


holding  compj  ny  applications 
scheduled  for  he  meeting;  or  you  may 
contact  the  Bo;  ird's  Web  site  at  http:// 
www.federaln  serve.gov  for  an 
electronic  arm  >uncement  that  not  only 
lists  applicatio  as,  but  also  indicates 
procedural  an(  other  information  about 
the  meeting. 

Dated:  lanuarJ  19.  2000. 
Robert  deV.  Frie  rson, 

Associate  Secret  iry  of  the  Board. 

(FR  Doc.  00-161 }  Filed  1-19-00;  12:05  pm] 

BtLUNG  CODE  6210  C^-P 


DEPARTIMEN1  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Comitfiittee  on  Vital  and  Health 
Statistics:  Meeting 


he  Federal  Advisory 
.  the  Department  of 
Huhian  Services  armounces 
^visory  committee 


NAME:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

JOINT  MEETING:  Subcommittee  on 
Standards  and  Security  and  Workgroup 
on  Computer-based  Patient  Records. xxx 

TIME  AND  DATE:  9  a.m.  to  5:30  p.m., 
January  31,  2000;  8:30  a.m.  to  1:30  p.m., 
February  1,  2000. 

PLACE:  Room  705A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW,  Washington.  DC  20201. 

STATUS:  Open. 

PURPOSE:  The  Subcommittee  and 
Working  Group  will  review  the  first 
draft  of  its  report  to  the  HHS  Secretary 
on  standards  for  patient  medical  records 
information  as  required  by  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
The  Subcommittee  will  review  the 
recommendations  contained  in  the 
report,  specify  proposed  revisions  in  the 
draft  report,  and  confirm  the  work  plan 
for  the  completion  of  the  report.  On  the 
second  day,  the  Subcommittee  will  be 
updated  on  HHS  activities  related  to  the 
implementation  of  the  administrative 
simplification  provisions  of  HIPAA,  will 
review  its  overall  work  plan  for  the  year 
2000,  and  review  the  first  draft  of  the 
annual  NCVHS  report  to  Congress  on 
implementation  of  the  HIPAA 
administrative  simplification 
provisiens. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will 
need  to  have  the  guard  call  for  an  escort 
to  the  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
roster  of  committee  members  may  be 
obtained  ftt)m  J.  Michael  Fitzmaurice, 
Ph.D.,  Senior  Science  Advisor  for 
Information  Technology,  Agency  for 
Health  Care  Research  and  Quality,  2101 
East  Jefferson  Street,  #600,  Rockville, 
MD  20852,  phone:  (301)  594-3938;  or 
Marjorie  S.  Greenberg,  Executive 
Secretary,  NCVHS,  National  Center  for 
Health  Statistics,  Centers  for  Disease 
Control  and  Prevention,  Room  1100, 
Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  Maryland  20782, 
telephone  (301)  458-4245.  hiformation 
also  is  available  on  the  NCVHS  home 
page  of  the  HHS  website,  http:// 
www.ncvhs.hbs.gov/  where  an  agenda 
for  the  meeting  will  be  posted  when 
available. 


Dated:  January  13,  2000. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  1460  File  1-20-00;  8:45  am] 

BILUNG  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-13-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  wrritten 
comments  to  CDC,  Desk  Officer;  Human 
Resoiu-ces  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Supplement  to  HIV/AIDS 
Surveillance  (SHAS)  Project — New — 
The  National  Center  for  HIV,  STD  and 
TB  Prevention  (NCHSTP).  NCHSTP  is 
proposing  revisions  to  the  ciurently- 
approved  questionnaire  for  the 
Supplement  to  HIV/ AIDS  Surveillance 
(SHAS)  project  (OMB  No.  0920-0262). 
This  questionnaire  provides  detailed 
information  about  persons  with  HIV 
infection  which  continues  to  be  of 
significant  interest  to  public  health, 
community,  minority  groups  and 
affected  groups.  Since  1989,  the  CDC,  in 
collaboration  with  12  state  and  local 
health  agencies,  has  collected  data 
through  the  national  Supplemental  HFV/ 
AIDS  Surveillance  project.  The  objective 
of  this  project  is  to  obtain  increased 
descriptive  information  on  persons  with 
newly-reported  HIV  and  AIDS 
infections,  including  sociodemographic 
characteristics,  risk  behaviors,  use  of 
health  care  services,  sexual  and 
substance  abuse  behaviors,  minority 
issues  and  adherence  to  therapy.  The 
revised  questionnaire  will  address 
important  emerging  surveillance  and 
prevention  issues,  particularly  those 
related  to  the  recent  advances  in  therapy 
for  HIV  infection.  This  information 
supplements  routine,  national  HIV/ 
AIDS  surveillance  and  is  used  to 
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improve  CDC's  understanding  of 
minority  issues  related  to  the  epidemic 


of  HFV,  target  educational  efforts  to 
prevent  transmission,  and  improve 

Data  for  Calendar  Year  1998 


services  for  persons  with  HIV  infection. 
The  total  annual  burden  hours  are  3500. 


Respondents 


Georgia  

California 

Michigan 

New  Mexico  

Arizona  

Colorado  

Connecticut  

Delaware 

Florida  

S.  Carolina  

New  Jersey  

Washington  v.. 


No.  of 

respondents 


292 

301 

82 

81 

165 

139 

229 

43 

430 

270 

86 

160 


No.  of 
responses/re- 
spondent 


Avg  burden  of 

response  (in 

hrs.) 


.75 
.75 
.75 
.75 
.75 
.75 
.75 
.75 
.75 
.75 
.75 
.75 


Dated:  January  14,  2000. 
Nancy  Cheal,  Ph.D., 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-1450  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-11-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Specifications  and  Tests  for  Approval 
of  Coal  Mine  Dust  Personal  Sampler 
Units — (0920-0148)— Extension- 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)— Under  the 
Federal  Coal  Mine  Health  &  Safety  Act 
of  1977,  PL91-173  (amended  the 
Federal  Coal  Mine  &  Safety  Act  of  1969), 
mine  operators  must  periodically 
sample  mine  atmospheres  and  submit 
the  samples  to  the  Mine  Safety  and 
Health  Administration  (MSHA).  The  Act 


states  that  sampling  equipment  used 
must  be  approved  by  the  Secretaries  of 
the  Department  of  Health  and  Human 
Services  (DHHS)  and  the  Department  of 
Labor  (DOL).  Concurrent  permissibility 
approval  for  electrical  intrinsic  safety  is 
provided  by  MSHA  while  NIOSH 
certifies  the  performance  luider  Title  30 
CFR  Part  74.  Under  this  regulation, 
certification  applicants  are  required  to 
submit  detailed  parts  lists,  drawings, 
and  inspection  instructions,  along  with 
the  personal  sampler  unit  to  be  tested. 
These  materials  are  provided  to  NIOSH 
along  with  a  letter  fi-om  the  applicant 
requesting  certification.  After  NIOSH 
has  tested  the  unit  and  certifies  the 
performance  of  the  equipment,  a 
certificate  of  approval  is  issued  to  the 
manufacturer.  Should  the  equipment  be 
disapproved,  a  letter  is  sent  to  the 
manufacturer  outlining  the  details  of  the 
defects  resulting  in  disapproval,  with 
suggestions  for  possible  corrections  to 
the  unit.  Certificates  of  approval  are 
accompanied  by  photographs  of  designs 
for  approval  labels  to  be  affixed  to  each 
coal  mine  dust  personal  sampler  unit. 
Use  of  the  approval  label  is  authorized 
only  on  sampler  luiits  which  conform 
strictly  with  the  drawings  and 
specifications  upon  which  the 
certificate  of  approval  is  based.  Changes 
or  modifications  in  the  unit  after 
certification  will  result  in  the 
manufactiu-er  requesting  extensions  of 
approval  through  the  original 
certification  process. 

The  information  is  used  by  NIOSH  to 
fulfill  its  legislatively-mandated 
responsibilities  to  evaluate  and  approve 
coal  mine  dust  personal  sampler  units 
(CMDPSU)  submitted  for  certification 
and  approval  actions  (30  U.S.C.  957  and 
961).  Before  NIOSH  grants  a 
certification,  it  must  have  sufficient 
evidence  of  safety  and  adequate 


performance.  The  parts  listing, 
engineering  drawings,  and  inspection 
instructions  submitted  are  used  by 
NIOSH  to  assure  that  descriptions  of 
tested  units  are  fully  detailed  and  that 
futvire  units  produced  are  equivalent  to 
those  currently  certified.  Without  the 
information  specified  in  30  CFR  Part  74, 
NIOSH  will  be  unable  to  adequately 
evaluate  CMDPSU  safety  and  efficacy, 
and  to  determine  if  functional  changes 
were  made  in  the  manufacture  of 
certified  products.  The  total  annual 
burden  hours  are  44. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 
burden 

of  re- 
sponse 

(in 
hrs.) 

Manufacturer  .... 

1 

1                44 

Dated:  January  14,  2000. 
Nancy  Cheal,  Ph.D.. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  fCDC). 
(FR  Doc.  00-1451  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-12-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  coU'icUou  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 


\ 
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Paperwork  Reduction 
Chapter  35) 
requests,  call 
Officer  at  (404 
comments  to 
Resources  and 
Executive  Office 
Washington 
comments  shoi  ild 
days  of  this  no  ice 

Proposed  Proj<  ct 


Act  (44  U.S.C. 
request  a  copy  of  these 

CDC  Reports  Clearance 
639-7090.  Send  written 
Desk  Officer;  Human 
Housing  Branch,  New 
Building,  Room  10235; 
20503.  Written 
be  received  within  30 
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Dated:  January  14,  2000. 
Nancy  Cheal,  Ph.D., 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  00-1452  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-01 62] 

Premchand  Girdhari;  Deniai  of 
Hearing;  Final  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
request  of  Premchand  Girdhari,  643 
Rassbach  St.,  Eau  Claire,  WI  54701.  for 
a  hearing,  and  is  issuing  a  final  order 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  Girdhari  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  bases  this 
order  on  a  finding  that  Mr.  Girdhari  was 
convicted  of  two  felonies  under  Federal 
law  relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Girdhari  has 
failed  to  file  with  the  agency 
information  and  analyses  sufficient  to 
create  a  basis  for  a  hearing  concerning 
this  action. 
EFFECTIVE  DATE:  January  21.  2000. 

ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  Rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Arkin,  Center  for  Veterinary 
Medicine  (HFV-6),  Food  and  Drug 
Administration,  7500  Standish  PI. 
Rockville.  MD  20855.  301-827-0141, 
FAX  301-827-5510,  e-mail 
"rarkin@bangate.fda.gov". 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  8,  1991,  United  States  District 
Court  for  the  Western  District  of 
Wisconsin  accepted  a  plea  of  guilty 
from  Premchand  Girdhari,  former 
President  of  Radix  Laboratories,  Inc.,  to 
a  two  count  information,  for  making 
false  statements  and  distributing 
adulterated  drugs  with  the  intent  to 
defraud  and  mislead  in  violation  of  the 
act,  Federal  felony  offenses  under  18 
U.S.C.  1001  and  sections  301(a)  and 


303(b)  of  the  act  (21  U.S.C.  331(a)  and 
333(b)).  On  July  8,  1991,  judgment 
against  Mr.  Girdhari  was  entered  and 
the  court  advised  him  of  his  sentence. 
The  court  amended  its  judgment  to 
correct  a  clerical  error  but  otherwise 
affirmed  its  earlier  judgment  and 
sentence  on  October  7.  1991. 

Mr.  Girdhari  was  the  president  of 
Radix  Laboratories,  Inc.,  a  Wisconsin 
corporation  that  manufactured  a  variety 
of  animal  drugs.  In  that  capacity,  he 
caused  to  be  introduced  into  commerce 
adulterated  drugs.  Specifically,  Mr. 
Girdhari  marketed  the  drug 
"Antihistamine  (2%),"  which  drug  is 
adulterated  within  the  meaning  of 
(section  501(a)(5)  and  {a)(2){B)  of  the  act 
(21  U.S.C.  351(a)(5)  and  {a)(2){B)), 
because  the  drug  was  not  the  subject  of 
the  necessary  FDA  approvals  nor  was  it 
manufactured  in  conformity  with  good 
manufacturing  practice.  He  also 
knowingly  and  willfully  made  a  false 
statement  in  a  matter,  within  the 
jurisdiction  of  FDA,  related  to  FDA's 
regulation  of  the  injectable  animal  drug, 
"Cal-Plex." 

Section  306(a)(2)  of  the  act  (21  U.S.C. 
335a{a)(2))  mandates  debarment  of  an 
individual  if  FDA  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  any  drug 
product  under  the  act.  Under  section 
306{1)(2)  of  the  act,  mandatory 
debarment  applies  when  an  individual 
is  convicted  within  5  years  preceding 
the  initiation  of  the  agency's  action  to 
debar.  Section  306(c)(2)(A)(ii)  of  the  act 
requires  that  such  debarment  be 
permanent. 

FDA  has  made  a  finding  that,Mr. 
Girdhari  was  convicted  of  two  felonies 
under  Federal  law  for  conduct  relating 
to  the  regulation  of  Radix  drug  products. 
Mr.  Girdhari's  first  felony  conviction 
under  18  U.S.C.  1001  was  for  making  a 
false  statement  to  FDA  about  the 
manufacture  and  distribution  of  the 
unapproved  injectable  animal  drug, 
"Cal-Plex."  The  information  he  falsified 
concerns  matters  that  affect  FDA's 
regulatory  decisions  about  drug 
products.  His  second  felony  conviction 
under  section  301(a)  of  the  act  was  for 
violations  of  provisions  of  the  act  that 
prohibit  introduction  and  delivery  for 
introduction  into  interstate  commerce  of 
any  drug  that  is  adulterated,  a  felony 
conviction  under  Federal  law  for 
conduct  relating  to  the  regulation  of  a 
drug  product  under  the  act. 

In  a  certified  letter  received  by  Mr. 
Girdhari  on  October  17, 1994,  the 
Interim  Deputy  Commissioner  for 
Operations  of  FDA  proposed  to  issue  an 
order  under  section  306(a)(2)  of  the  act 
permanently  debarring  Mr.  Girdhari 
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from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  The 
letter  offered  Mr.  Girdhari  an 
opportunity  for  a  hearing  or  the 
agency's  proposal  to  issue  such  an 
order.  FDA  based  the  proposal  to  debar 
Mr.  Girdhari  on  its  finding  that  he  had 
been  convicted  of  two  felonies  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  Radix's  drug  products. 

The  certified  letter  also  informed  Mr. 
Girdhari  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Mr. 
Girdhari  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  that  precluded 
the  order  of  debarment,  FDA  would 
enter  summary  judgment  against  him 
and  deny  his  request  for  a  hearing. 

In  a  letter  dated  November  10,  1994, 
Mr.  Girdhari  requested  a  hearing  on  the 
proposal  and  indicated  that  further 
information  would  be  submitted.  On 
December  14,  1994,  Mr.  Girdhari 
submitted  arguments  and  information  in 
support  of  his  hearing  request. 

In  his  request  for  a  hearing,  Mr. 
Girdhari  acknowledges  that  he  pleaded 
guilty  to  offenses  charged  under  18 
U.S.C.  1001  and  sections  301(a)  and 
303(b)  of  the  act  and  that  convictions 
and  sentencing  for  these  offenses  were 
entered  pursuant  to  the  guilty  pleas  on 
July  8,  1991.  However,  Mr.  Girdhari 
argues  that  FDA's  findings  based  on  the 
conviction  are  incorrect  and  that  the 
agency's  proposal  to  debar  him  is 
unconstitutional. 

The  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  has  considered  Mr. 
Girdhari 's  arguments  and  concludes  that 
they  are  unpersuasive  and  fail  to  raise 
a  genuine  and  substantial  issue  of  fact 
requiring  a  hearing.  Moreover,  the  legal 
arguments  that  Mr.  Girdhari  offers  do 
not  create  a  basis  for  a  hearing.  (See  21 
CFR  12.24(b)(1).)  Mr.  Girdhari's 
arguments  are  discussed  below. 

II.  Mr.  Girdhari's  Arguments  in 
Support  of  a  Hearing 

A.  Retroactive  Application  of  Statute  Is 
Improper 

Mr.  Girdhari  contends  that 
"retroactive  application"  of  the  Generic 
Drug  Enforcement  Act  (GDEA)  of  1992 
(Pub.  L.  102-282),  is  improper  and 
argues  that  Congress  did  not  intend  that 
the  debarment  provisions  of  the  GDEA 
be  applied  retroactively. 


Mr.  Girdhari  states  that  the  GDEA  was 
not  enacted  until  May  13,  1992,  which 
was  subsequent  to  the  date  of  his 
conviction  on  July  8,  1991.  He  contends 
that  he  could  not  have  anticipated  the 
collateral  legal  consequences  of  the 
GDEA  in  plea  negotiations,  and  had  he 
known  of  the  potential  for  possible 
future  debarment,  he  either  might  not 
have  agreed  to  plead  guilty  to  violations 
that  could  be  used  as  the  foundation  for 
debarment,  or  he  might  have  pleaded 
irmocent  and  sought  a  trial  by  jury. 
Thus,  he  contends  that  debarment 
would  mean  that  he  would  suffer  an 
unforeseen  and  substantial  additional 
penalty  of  permanent  prohibition  from 
providing  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  application. 

Mr.  Girdhari  argues  that  under  the 
Supreme  Court's  holding  in  Landgrafv. 
USIFUm  Products,  et  al,  114  S.Ct.  1483 
(1994),  legislative  enactments  will  not 
be  presumed  to  apply  retroactively 
unless  Congress  has  expressed  clear 
intent  to  the  contrary.  Mr.  Girdhari 
further  argues  that  neither  the  GDEA's 
provisions  nor  its  legislative  history 
constitute  a  clear  expression  of 
retroactive  intent. 

The  Supreme  Court  in  Landgrafv. 
USIFilm  Products,  114  S.Ct.  1483 
(1994),  clarified  the  standard  to  be 
applied  in  determining  whether  or  not 
a  statute  operates  retroactively.  Under 
the  analysis  established  in  Landgraf,  a 
statute  applies  retroactively  if  "Congress 
has  expressly  prescribed"  such 
application. '(Landgra/,  114  S.Ct.  1505.) 
If  the  statute  contains  "no  such  express 
command,"  then  the  statute  can  only  be 
applied  retroactively  if  the  statute 
would  not  have  a  "retroactive  effect," 
which  "would  impair  a  party's  rights 
which  he  possessed  when  acting, 
increase  a  party's  liability  for  past 
conduct,  or  impose  new  duties  with 
respect  to  transactions  already 
completed."  (Id.) 

Mr.  Girdhari's  argument  that  the 
GDEA  cannot  be  applied  retroactively 
under  the  standard  set  forth  in  Landgraf 
is  unpersuasive.  Mr.  Girdhari's 
debarment  is  permissible  because  his 
debarment  does  not  have  a  "retroactive 
effect"  as  that  term  is  defined  in 
Landgraf  Moreover,  even  if  Mr. 
Girdhari's  debarment  were  viewed  as 
retroactive,  the  plain  language  of  the 
GDEA  evinces  a  clear  congressional 
intent  to  debar  specified  individual 
felons  from  future  participation  in  the 
pharmaceutical  industry,  irrespective  of 
whether  their  violations  predate  the 
enactment  of  the  GDEA.  Finally,  the 
remedial  goals  of  the  GDEA  demonstrate 
Congress's  intent  to  apply  debarment 
under  the  GDEA  to  individuals 


convicted  before  the  statute's 
amendment. 

1.  Debarment  Is  Not  Retroactive  Under 
Landgraf 

Contrary  to  Mr.  Girdhari's  argument, 
Landgraf  does  not  bar  the  future 
application  of  a  statute  premised  upon 
events  predating  its  enactment  unless 
the  new  statute  has  true  "retroactive 
effect."  (Landgraf  114  S.Ct.  1505.) 

Statutes  aumorizing  injunctive  or 
other  prospective  relief  do  not  have 
retroactive  effect,  even  if  they  are 
predicated  upon  events  antecedent  to 
the  enactment  of  the  statute.  [Landgraf, 
114  S.Ct.  1501.)  Although  the  issuance 
of  an  injunction  is  invariably 
precipitated  by  past  legal  violations  or 
other  misconduct,  "the  purpose  of 
prospective  relief  is  to  affect  the  future 
rather  than  remedy  the  past,"  id.  at  1525 
(Scalia,  J.,  concurring),  and  the 
injunction  itself  operates  solely  "in 
futuro,"  affecting  only  conduct  that 
occurs  after  it  has  been  issued.  [Id. 
[quoting  American  Steel  Foundries  v. 
Tri-City  Central  Trades  Council,  257 
U.S.  184,  201  (1921)).)  Thus,  "(w)hen 
(an)  intervening  statute  authorizes  or 
affects  the  propriety  of  prospective 
relief,  application  of  the  new  provision 
is  not  retroactive."  [Landgraf,  114  S.Ct. 
at  1501;  see  also  American  Steel 
Foundries,  257  U.S.  at  201  (because 
relief  by  injunction  operates  only  in 
futuro,  right  to  such  relief  must  be 
determined  by  law  in  effect  at  time 
injunction  is  entered).) 

Statutes  that  operate  in  futuro  are  not 
retroactive  within  the  meaning  of 
Landgraf,  even  if  their  application  is 
triggered  by  events  antecedent  to  the 
enactment  of  the  statute.  (See  Bell 
Atlantic  Telephone  Companies  v.  FCC, 
79  F.3d  1195, 1207  (D.C.  Cir.  1996)  (FCC 
"add-back  order"  was  not  "retroactive" 
within  the  meaning  of  Landgraf  and  was 
purely  prospective,  because  even 
though  the  order  required  the 
assessment  of  past  earnings,  such  an 
order  determined  how  much  a  carrier 
could  charge  for  future  ser\'ices): 
Scheidemann  v.  INS,  83  F.3d  1517. 
1523  (3rd  Cir.  1995)  (an  amendment  to 
immigration  law,  "(Ijike  statutes  altering 
the  standards  for  injunctive  relief,"  had 
only  a  "prospective"  impact  and.  thus, 
was  not  retroactive  under  Landgraf}.) 

Debarment  under  the  GDEA.  like  an 
injunction,  plainly  does  not  have 
retroactive  effect  within  the  meaning  of 
Landgraf  Unlike  the  compensatory 
damages  at  issue  in  Landgraf,  which 
were  "quintessentiallv  backward- 
looking,"  Landgraf  114  S.Ct.  at  1506. 
the  purpose  of  debarment  is  to  restrict 
futiu-e  conduct,  notwithstanding  the  fact 
that  its  application  is  triggered  by  past 
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regard  to  mandatory  debarment  of 
individuals  also  demonstrates  that 
Congress  intended  that  the  latter  section 
be  applied  retroactively.  Section 
306(a)(1)  of  the  act  provides  that 
mandatory  debarment  of  corporations 
applies  only  to  convictions  "after  the  ' 
date  of  enactment  of  this  section." 
However,  section  306(a)(2)  of  the  act, 
which  pertains  to  mandatory  debarment 
of  individuals,  does  not  contain  this 
limiting  language.  A  commonly  used 
rule  of  statutory  construction  states  that 
where  Congress  includes  particular 
language  in  one  section  of  a  statute  but 
omits  such  language  in  another  section 
of  the  same  act,  it  is  generally  presumed 
that  Congress  acts  intentionally  and 
purposefully  in  the  disparate  inclusion 
or  exclusion.  (I.N.S.  v.  Cardoza- 
Fonseca,  107  S.Ct.  1207,  1213  (1987) 
(citing  Russelov.  United  States,  104 
S.Ct.  296,  300  (1983)).)  Accordingly, 
here  Congress  intended  that  section 
306(a)(2)  of  the  act  have  retroactive 
effect  because  it  did  not  specify  in 
section  306(a)(2)  that  it  applied  only  to 
convictions  "after  the  date  of  enactment 
of  this  section"  as  specified  in  section 
306(a)(1)  of  the  act. 

The  negative  inference  drawn  from 
the  omission  in  section  306(a)(2)  of  the 
act  of  the  language  in  section  306(a)(1), 
which  limits  the  latter  section's  effect  to 
convictions  after  the  date  of  enactment, 
arises  directly  from  the  disparate 
treatment  of  two  provisions  within  a 
subsection  which  are  much  more 
closely  related  than  the  diverse  sections 
of  the  Civil  Rights  Act  of  1991  cited  by 
appellant  in  Landgraf.  The  debarment 
provisions  at  issue  involve  two  types  of 
mandatory  debarment,  individual  and 
corporate,  while  the  provisions  of  the 
Civil  Rights  Act  at  issue  in  Landgraf 
involved  the  foreign  application  of  Title 
VII,  punitive  and  compensatory 
damages,  and  the  right  to  a  jury  trial. 
Thus,  the  related  debarment  provisions 
make  a  clear  showing  of  retroactive 
intent. 

Moreover,  even  under  Landgraf, 
"negative  inference"  may  provide 
evidence  of  congressional  intent 
regarding  retroactive  application  of  a 
statute.  Courts  applying  the  (Landgraf) 
analysis  have  found  a  sufficient 
showing  of  congressional  intent  based 
on  negative  inference  drawn  from  the 
statutory  language  to  justify  retroactive 
application  of  the  statute.  (See 
Scheidemann  v.  INS,  83  F. 3d  1517, 
1524  (3rd£ir.  1996);  Nevada  v.  United 
States.  925  F.  Supp.  691,  693  (D.  Nev. 
1996)  (the  "(Landgraf)  Court  did  not 
preclude  all  future  use  of  a  negative 
inference  analysis  in  support  of 
retroactive  intent").)  Similarly,  the 
negative  inference  in  the  debarment 


provisions  of  the  GDEA  demonstrates 
the  clear  congressional  intent  for 
retroactive  application  of  the  statute. 

3.  The  Remedial  Goals  of  the  GDEA 
Demonstrate  That  Congress  Intended  the 
GDEA  To  Be  Applied  Retroactively 

The  circumstances  giving  rise  to  the 
passage  of  the  GDEA  demonstrate  that 
Congress  intended  the  statute  to  be 
applied  retroactively.  Congress  enacted 
the  GDEA  in  order  to  restore  the 
integrity  of  the  drug  approval  process 
and  to  protect  the  public  health.  (See 
Generic  Drug  Enforcement  Act  of  1992, 
Pub.  L.  102-282,  Section  102,  106  Stat. 
149,  149  (1992).)  In  order  to  restore 
consumer  confidence  in  the  drug 
industry.  Congress  intended  that 
individuals  convicted  of  felonies 
relating  to  the  development  or  approval, 
or  otherwise  relating  to  the  regulation, 
of  drug  products  be  prohibited  from 
continuing  to  work  in  that  industry. 
(See  section  306(a)(2)  of  the  act.) 
Construing  the  GDEA  to  permit  the 
debarment  of  individuals  whose 
felonious  conduct  occurred  prior  to  the 
GDEA's  enactment  serves  these 
remedial  goals  of  the  statute. 

In  Bae  v.  Shalala,  44  F.3d  489  (7th 
Cir.  1995),  the  Seventh  Circuit  upheld 
FDA's  debarment  under  the  GDEA  of 
the  former  president  of  a  generic  drug 
manufacturing  firm,  based  on  his 
antecedent  conviction  for  providing  an 
"unlawful  gratuity"  to  an  FDA  official. 
Although  Bae  argued  that  his  debarment 
was  "retroactive  punishment"  in 
violation  of  the  Ex  Post  Facto  Clause  of 
the  U.S.  Constitution,  the  Seventh 
Circuit  found  that  Bae's  debarment  was 
remedial,  not  punitive,  and  therefore 
did  not  violate  the  Ex  Post  Facto  Clause. 
(Bae,  44  F.3d  at  493,  495-96.)  The 
Seventh  Circuit  recognized  that,  to 
achieve  its  remedial  goal  of  restoring 
consumer  confidence  in  the  generic 
drug  industry.  Congress  appropriately 
determined  that  it  could  prohibit  felons 
such  as  Bae  from  future  activity  in  the 
industry.  (Id.  at  496.) 

Likewise,  in  DiCoIa  v.  FDA,  77  F.3d 
504  (D.C.  Cir.  1996),  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  upheld  the  debarment  of  another 
former  generic  drug  company  executive, 
rejecting  ex  post  facto,  double  jeopardy, 
and  vagueness  challenges  to  his 
debarment.  The  D.C.  Circuit,  like  the 
Seventh  Circuit,  found  that  the  GDEA 
legitimately  achieved  its  remedial 
purposes  by  barring  convicted  felons 
from  future  contact  with  the  industry. 
[DiCoIa,  77  F.3d  at  507.) 

The  GDEA  is  not  punitive,  but 
accomplishes  remedial  goals  by 
removing  convicted  felons  from  the 
industry  they  have  exploited.  The 
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remedial  goals  would  not  be  achieved, 
however,  if  individuals  convicted  of 
felonies  prior  to  the  GDEA's  enactment 
continued  to  work  in  the  drug  industry. 
Retroactive  application  of  the  GDEA  is 
not  only  permissible,  but  necessary, 
because  Congress'  aim  of  restoring 
consumer  confidence  in  the  drug 
industry  is  only  served  by  applying  the 
statute  to  permit  the  debarment  of 
individuals,  like  Mr.  Girdhari,  whose 
violations  predate,  and,  in  some  cases, 
precipitated,  the  statute's  enactment. 
(See  United  States  v.  The  Schooner 
Peggy,  5  U.S.  (1  Cranch)  103  (1801) 
(courts  to  adopt  interpretation  that 
serves  overall  purposes  of  the  statute); 
see  also  Scheidemann  v.  INS,  83  F.3d 
1517,  1521  (3rd  Cir.  1996)  (Congress's 
intent  to  be  deduced  from  statutory 
scheme  as  a  whole).)  Thus,  the  remedial 
goals  of  the  GDEA  demonstrate  that 
Congress  intended  the  statute  to  be 
applied  retroactively. 

B.  Retroactive  Apphcation  of  the  Statute 
Violates  the  Ex  Post  Facto  Clause 

Mr.  Girdhari  argues  that  retroactive 
application  of  the  debarment  provisions 
of  the  GDEA  to  him  violates  the  Ex  Post 
Facto  Clause  of  the  U.S.  Constitution 
because  the  debarment  provisions, 
which  were  not  in  effect  at  the  time  of 
his  criminal  conduct,  are  punitive  in 
nature. 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  that 
occurred  before  the  enactment  of  a  law 
or  that  adds  a  new  punishment  to  one 
that  was  already  in  effect  when  the 
crime  was  committed.  [Ex  Parte 
Garland,  4  Wall.  333,  337,  18  L.Ed.  366 
(1866);  Collins  v.  Youngbhod,  110  S.Ct. 
2715  (1990).)  Mr.  Girdhari  claims  that 
the  debarment  provisions  are  punitive 
in  nature  for  several  reasons. 

First,  Mr.  Girdhari  argues  that  the 
debarment  provisions  are  punitive  in 
nature  because  the  GDEA  punishes 
individuals  for  past  behavior  and  deters 
future  misconduct  both  by  the 
individual  who  is  debarred  and  by  other 
individuals  in  the  drug  industry. 
Second,  he  argues  that  the  debarment 
provisions'  permanent  prohibition  on 
providing  services  "in  any  capacity"  to 
a  drug  company  constitutes  an  overly 
broad  restriction  which  is  punitive  in 
nature.  Third,  he  argues  that  such  an 
overly  broad  restriction  distinguishes 
his  case  from  DeVeau  v.  Braisted,  80 
S.Ct.  1146,  1155  (1960),  in  which  the 
Supreme  Court  found  the  retroactive 
application  of  a  law  which  prohibited 
convicted  felons  from  union  office  was 
remedial  in  nature  because  the 
restriction  was  "a  relevant  incident  to  a 
regulation  of  a  present  situation." 
Finally,  he  argues  that  application  of  the 


debarment  provisions  to  individuals 
convicted  of  Federal  felonies  related  to 
the  regulation  of  animal  drugs  would 
not  serve  any  remedial  purpose,  because 
the  statute's  remedial  purpose  is  limited 
to  ensuring  the  integrity  of  the  human 
generic  drug  industry,  safeguarding 
human  health,  and  restoring  human 
consumer  confidence. 

Mr.  Girdhari's  arguments  that 
application  of  the  debarment  provisions 
of  the  act  to  him  is  prohibited  by  the  Ex 
Post  Facto  Clause  are  unpersuasive.  In 
determining  whether  a  statute  violates 
the  Ex  Post  Facto  Clause,  the  critical 
consideration  is  whether  the  provision 
is  remedial  or  punitive  in  nature. 
Because  the  intent  underlying 
debarment  under  section  306(a)(2)  is 
remedial  rather  than  punitive, 
application  of  the  section  to  him  does 
not  violate  the  Ex  Post  Facto  Clause.  Mr. 
Girdhari's  arguments  are  addressed  in 
turn  below. 

1.  Remedial  Nature  of  the  GDEA 

Mr.  Girdhari  contends  that  the  GDEA 
is  punitive  because  it  punishes  past 
behavior  and  deters  future  misconduct. 
It  is  clear,  however,  that  the  statute  is 
remedial  in  nature.  Congress  created  the 
GDEA  in  response  to  findings  of  fraud 
and  corruption  in  the  generic  drug 
industry.  Congress  made  explicit 
findings  regarding  the  necessity  of  the 
GDEA  that  were  incorporated  into 
section  1  of  the  statute  and  also  were 
made  part  of  the  legislative  history.  (See 
H.R.  Rep.  No.  272, 102d  Cong.,  1st  Sess. 
10-11  (1991),  reprinted  in  1992 
U.S.C.C.A.N.  103,  104-105.)  Congress 
found  that  "(1)  there  is  substantial 
evidence  that  significant  corruption 
occurred  in  FDA's  process  of  approving 
drugs  under  abbreviated  drug 
applications,  (2)  there  is  a  need  to 
establish  procedures  designed  to  restore 
and  to  ensure  the  integrity  of  the 
abbreviated  drug  application  process 
and  to  protect  the  public  health,  and  (3) 
there  is  a  need  to  establish  procedures 
to  bar  individuals  who  have  been 
convicted  of  crimes  pertaining  to  the 
regulation  of  drug  products  from 
working  for  companies  that  manufacture 
or  distribute  such  products."  (Generic 
Drug  Enforcement  Act  of  1992.  Pub.  L. 
102-282,  Section  102, 106  Stat.  149,  149 
(1992).) 

Moreover,  the  Courts  of  Appeals  for 
the  District  of  Columbia  Circuit  and 
Seventh  Circuits  have  held  that  the 
debarment  provisions  do  not  violate  the 
Ex  Post  Facto  Clause,  because  the 
provisions  are  remedial  in  nature,  rather 
than  punitive.  (DiCola  v.  F.D.A.,  77  F.3d 
504,  507  (D.C.  Cir.  1996);  Baev.  Shalala, 
44  F.3d  489,  493  (7th  Cir.  1995).)  The 
court  in  Bae  concluded,  "The  clear  and 


unambiguous  intent  of  Congress  in 
passing  the  GDEA  was  to  purge  the 
generic  drug  industry  of  corruption  and 
to  restore  consumer  confidence  in 
generic  drug  products.  The  GDEA's  civil 
debarment  penalty  is  solely  remedial 
*   *   *"(Baeat493.)Thecourt  inDiCoIa 
agreed  with  this  conclusion.  (DiCoIa  at 
507.) 

Furthermore,  the  Supreme  Court  has 
long  held  that  statutes  that  deny  futiire 
privileges  to  convicted  offenders 
because  of  their  previous  criminal 
activities  in  order  to  ensure  against 
corruption  in  specified  areas  do  not 
punish  those  offenders  for  past  conduct 
and,  therefore,  do  not  violate  the  ex  post 
facto  prohibitions.  (See,  e.g.,  Hawker  v. 
New  York,  18  S.Ct.  573  (1898) 
(physician  barred  from  practicing 
medicine  for  a  prior  felony  conviction); 
DeVeau  v.  Braisted,  80  S.Ct.  1146  (1960) 
(convicted  felon's  exclusion  from 
employment  as  officer  of  waterfront 
union  is  not  a  violation  of  the  EjttPost 
Facto  Clause).) 

Contrary  to  Mr.  Girdhari's 
contentions,  the  remedial  nature  of  the 
GDEA  is  not  diminished  simply  because 
the  GDEA  deters  debarred  individuals 
and  others  from  future  misconduct.  The 
Supreme  Court  in  U.S.  v.  Halper,  109 
S.Ct.  1892,  1901,  n.7  (1989),  noted  that 
"for  the  defendant  even  remedial 
sanctions  carry  the  sting  of 
punishment."  The  Court  found  that 
such  deterrent  effects  would  not 
diminish  the  remedial  nature  of  a  civil 
sanction.  (Halper  ai  1902.)  Furthermore, 
the  Supreme  Court  in  Hudson  v.  United 
States,  118  S.Ct.  488,  494  (1997),  stated, 
"We  have  since  (the  Ha/per  ruling] 
recognized  that  all  civil  penalties  have 
some  deterrent  effect"  (emphasis 
added).  (See  Department  of  Revenue  of 
Mont.  V.  Kurth  Ranch,  114  S.Ct.  1937, 
1945,  n.l4  (1994);  United  States  v. 
Ursery,  116  S.Ct.  2135,  2145,  n.  2 
(1996).)  The  Court  continued,  "(b)ut  the 
mere  presence  of  this  purpose 
(deterrence)  is  insufficient  to  render  a 
sanction  criminal  *  *  *"  [Hudson  at 
496.)  As  the  court  in  Bae  stated,  "The 
punitive  effects  of  the  GDEA  are  merely 
incidental  to  its  overriding  purpose  to 
safeguard  the  integrity  of  the  generic 
drug  industry  while  protecting  public 
health."  [Bae  at  493;  see  also  Mannochio 
V.  Kusserow,  961  F.2d  1539.  1542  (11th 
Cir.  1992).)  Thus,  Mr.  Girdhari's 
argument  that  any  incidental  deterrent 
effects  cause  the  statute  to  be  punitive 
is  without  merit. 

2.  Permanent  Prohibition  on  Services  in 
Any  Capacity 

Mr.  Girdhari  argues  that  the  GDEA's 
permanent  prohibition  on  providing 
services  "in  any  capacity"  to  a  company 
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with  an  appr  )ved  or  pending  drug 
application  i   an  overly  broad 
restriction  w  lich  is  punitive  in  nature. 

a.  Prohibit  on  on  services  in  any 
capacity.  Mr.  Girdhari  contends  that  the 
prohibition  on  providing  services  "in 
any  capacity'  would  include  services 
that  have  "nc  rational  connection"  to 
the  drug  appi  oval  process.  Mr.  Girdhari 
argues  that  si  ch  a  prohibition  would 
not  serve  any  remedial  purpose  of  the 
statute  and  w  Duld  constitute 
punishment  I  or  the  debarred  individual. 
Mr.  Girdhari'  >  arguments  are 
unpersuasive  for  the  reasons  given 
below. 

Congress  ei  lacted  the  GDEA  in  order 
to  restore  the  integrity  of  the  drug 
approval  pro(  ;ess  and  to  protect  the 
public  health  All  facets  of  the  drug 
industry  wen  implicated  in  the 
scandals  that  led  to  the  enactment  of  the 
GDEA,  incluc  ing  generic  drug  company 
executives,  s(  ientists  at  both  generic 
and  innovato '  firms,  consultants, 
research  labo  -atones,  and  FDA 
employees.  {S  ee  H.R.  Rep.  No.  102-272, 
102d  Cong.,  1st  Sess..  at  14  (1991).)  hi 
light  of  this  b  ickground.  Congress 
rationally  coi  eluded  that  in  order  to 
ensure  the  ini  egrity  of  the  drug  approval 
process  and  to  protect  the  public  health, 
it  was  necessiiry,  among  other  things,  to 
unequivocall; '  exclude  from  the  drug 
industry  thos ;  individuals,  like  Mr. 
Girdhari,  whci  had  previously  engaged 
in  fraudulent  or  corrupt  acts  with 
respect  to  the  regulation  of  drugs.  The 
D.C.  Circuit  in  DiCola  held  that  the 
debarment  pr  svisions'  prohibition  on 
services  "in  any  capacity"  serves  the 
statute's  reme  dial  purpose.  (DiCola  at 
507.)  As  the  S  eventh  Circuit  noted  in 
Bae,  "the  dur  ition  or  severity  of  any 
employment  i  estriction  will  not  mark  it 
as  punishmei  t  where  it  is  intended  to 
further  a  legit  mate  governmental 
purpose."  (Be eat  495.) 

Tne  breadttt  of  the  debarment 
imposed  undi  ir  the  GDEA  furthers  the 
statute's  rem€  dial  goals  by  promoting 
efficient  adm  nistration  of  the 
debarment  pr  ^visions,  ensuring  uniform 
treatment  of  offenders,  and  restoring 
public  confid  mce  in  the  pharmaceutical 
industry.  Con  jress  prohibited  all 
services  in  th  (  GDEA  in  order  to  avoid 
the  serious  ac  ministrative  difficulties 
involved  in  d  stinguishing  between 
those  positioi  s  clearly  related  to  drug 
regulation  ani  1  those  not  so  related. 
{DiCola  at  50;  .)  These  difficuUies  would 
include  the  p:  oblem  of  ascertaining  the 
exact  nature  c  f  an  employee's  or 
contractor's  n  ilationship  with  an 
employer  or  t  le  person  entering  the 
contract,  as  w  ell  as  defining  what 
constitutes  a  !  ufficient  nexus  with  the 
regulatory  scl  eme  under  all 


circumstances.  [DiCola  at  507;  see  also 
Siegel  V.  Lyng.  851  F.2d  412,  416  (D.C. 
Cir.  1988).) 

Additionally,  the  GDEA's  prohibition 
on  services  "in  any  capacity"  ensures 
that  the  purposes  underlying  the 
debarment  sanction  are  not 
circumvented  or  undermined.  Any 
attempt  to  list  or  define  particular  areas 
of  employment  that  are  prohibited  to 
debarred  individuals  would  be  subject 
to  creative  exploitation  by  those 
determined  to  reenter  a  famihar  field. 
The  D.C.  Circuit  in  DiCola  concluded 
that  the  agency  would  be  especially 
concerned  about  "any  employment  that 
might  create  an  opportunity  for  regular 
and  frequent  contact"  between  a 
debarred  individual  and  the 
management  of  a  drug  company^ 
because  "(tjhe  agency  would  find  it  very 
diff  ciiic,  if  not  impossible,  to  assure 
itself  and  the  public  that  [the 
individual]  is  not,  through  that  contact, 
actually  selling  advice  or  other  services 
related  to  the  circiimvention  of  Federal 
regulation."  (DiCola  at  507;  see  also 
Farlee  and  Calfee,  Inc.  v.  USDA,  941 
F.2d  964,  968  (9th  Cir.  1991).) 

Furthermore,  courts  have  upheld 
many  other  types  of  debarment 
provisions  that  involved  employment 
restrictions  that  were  as  broad,  or 
broader  than,  the  GDEA's  prohibition  on 
services  "in  any  capacity."  For  instance, 
the  United  States  Supreme  Court  in 
Hudson  v.  United  States,  118  S.Ct.  488 
(1997),  upheld  a  broad  sanction  that 
debarred  participation  in  any  banking 
activities.  Furthermore,  the  Seventh 
Circuit  Court  of  Appeals  in  United 
States  V.  Furlett,  974  F.2d  839,  844  (7th 
Cir.  1992),  upheld  a  debarment  order 
that  prohibited  a  commodities  trader 
from  trading  on  any  contract  market,, 
even  as  a  retail  customer  of  another 
broker.  (See  also  Manocchio  v. 
Kusserow,  961  F.2d  1539,  1541^2 
(upholding  exclusion  from  participation 
in  any  Medicare  program);  United  States 
V.  Bizzell,  921  F.2d  at  267  (upholding 
exclusion  fi-om  participation  in  any 
Housing  and  Urban  Development 
program).) 

Finally,  Mr.  Girdhari  cites  Kennedy  v. 
Mendoza-Martinez,  83  S.Ct.  554,  568 
(1963),  in  support  of  his  argument  that 
the  prohibition  on  services  "in  any 
capacity"  is  not  related  to  any  remedial 
purpose  of  the  GDEA.  Specifically,  Mr. 
Girdhari  notes  that  the  Supreme  Court 
held  in  Kennedy  that  the  excessive 
effect  of  a  sanction  relative  to  its 
remedial  purpose  is  relevant  in 
determining  whether  the  sanction  is 
civil  or  criminal.  (Kennedy  at  568.)  The 
decision  in  Kennedy,  however,  does  not 
support  Mr.  Girdhari's  argiunent  that 
debarment  is  a  punitive  sanction. 


The  Supreme  Coiul  in  Kennedy  listed 
the  relevant  factors,  including  whether 
a  sanction's  effect  is  excessive  in 
relation  to  its  nonpunitive  purpose,  to 
determine  whether  a  civil  penalty 
removing  an  individual's  citizenship 
was  in  effect  a  criminal  penalty 
requiring  the  procedural  safeguards  of 
the  Fifth  and  Sixth  Amendments. 
(Kennedy  at  567-68.)  As  shown  above, 
the  GDEA's  prohibition  on  providing 
services  "in  any  capacity"  to 
individuals  with  pending  or  approved 
drug  product  applications  is  necessary 
to  promote  the  remedial  purpose  of  the 
statute  and,  thus,  is  not  excessive. 
Furthermore,  the  Supreme  Court  in 
Hudson  V.  United  States.  118  S.Ct.  488 
(1997),  held  that  a  debarment  order  was 
not  a  criminal  punishment  based,  in 
part,  on  the  factors  set  forth  in  Kennedy. 
As  noted  above,  the  debarment  order  at 
issue  in  Hudson  was  as  broad  as  the 
GDEA's  prohibition  on  providing 
services  "in  any  capacity".  Therefore, 
by  the  reasoning  in  Kennedy,  the 
GDEA's  prohibition  on  providing 
services  "in  any  capacity"  is  not 
punitive. 

b.  Permanence  of  the  prohibition.  As 
for  the  prohibition's  duration,  both  the 
District  of  Coliunbia  and  the  Seventh 
Circuits  have  held  that  the  permanence 
of  the  debarment  is  rationally  related  to 
the  remedial  goals  of  the  statute.  [DiCola 
at  507;  Bae  at  495.)  The  District  of 
Columbia  Circuit  in  DiCola  stated,  "The 
permanence  of  the  debarment  can  be 
understood,  without  reference  to 
punitive  intent,  as  reflecting  a 
congressional  judgment  that  the 
integrity  of  the  drug  industry,  and  with 
it  public  confidence  in  that  industry, 
will  suffer  if  those  who  manufacture 
drugs  use  the  services  of  someone  who 
has  committed  a  felony  subversive  of 
FDA  regulation."  (DiCola  at  507.)  The 
Seventh  Circuit  in  Bae  emphasized  that 
permanent  debarment  from  providing 
services  in  any  capacity  is  "not 
disproportionate  to  the  remedial  goals  of 
the  GDEA  or  to  the  magnitude  of  (the 
defendant's)  wrongdoing."  [Bae  at  496.) 
Additionally,  the  Supreme  Coiul  has 
upheld  other  statutes  which,  for 
remedial  purposes,  permanently  bar  a 
class  or  group  of  individuals  from 
certain  occupations  due  to  a  prior 
criminal  conviction.  (See  Hawker  v. 
New  York,  18  S.Ct.  573  (1898);  DeVeau 
V.  Braisted,  80  S.Ct.  1146  (I960).) 
Therefore,  Mr.  Girdhari's  argument  that 
the  permanent  natiu-e  of  the  debarment 
is  punitive  must  fail. 

3.  DeVeau 

Mr.  Girdhari  contends  that  the  GDEA 
can  be  distinguished  fi-om  DeVeau 
because  the  permanent  prohibition  on 


Federal  Register / Vol.  65,  No.  14 /Friday,  January  21,  2000 /Notices 


3459 


providing  services  "in  any  capacity"  to 
an  individual  with  an  approved  or 
pending  drug  application  cannot  be 
justified  as  "incident  to  a  regulation  of 
a  present  situation"  and  thus  reveals 
punitive  intent.  However,  the 
debarment  provisions'  prohibitions  are 
clearly  incident  to  regulation  of  a 
present  situation  and,  as  such,  the 
Court's  reasoning  in  DeVeau  applies. 

In  DeVeau,  the  Court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  The  piupose  of  the  law  was  to 
remedy  the  past  corruption  ?nd  to 
ensure  against  future  corruption  in  the 
waterfront  unions.  The  Court  in 
DeVeau,  80  S.Ct.  at  1155,  stated: 

The  question  in  each  case  where 
unpleasant  consequences  are  brought  to 
bear  upon  an  individual  for  prior 
conduct,  is  whether  the  legislative  aim 
was  to  punish  that  individual  for  past 
activity,  or  whether  the  restriction  of  the 
individual  comes  about  as  a  relevant 
incident  to  a  regulation  of  a  present 
situation  *  *  *. 

As  with  DeVeau,  the  legislative 
purpose  of  the  relevant  statute  here  is  to 
ensure  that  fraud  and  corruption  are 
eliminated  from  the  drug  industry  and, 
therefore,  the  public's  confidence  in  that 
industry  will  be  restored.  The 
restrictions  placed  on  individuals 
convicted  of  a  felony  under  Federal  law 
are  not  intended  as  punishment  but  are 
intended  to  preserve  the  integrity  of  the 
drug  approved  process  and  protect  the 
public  health,  purposes  which  are 
clearly  "incident  to  a  regulation  of  a 
present  situation"  and,  as  such, 
consistent  with  DeVeau.  Therefore,  this 
argument  must  also  fail. 

4.  Applicability  of  ODEA  to  Animal 
Drug  Convictions 

Mr.  Girdhari  argues  that  the 
debarment  provisions  of  section 
306(a)(2)  of  the  act  caimot  be 
retroactively  applied  to  him  because  the 
remedial  purposes  of  the  GDEA  are 
unrelated  to  the  activities  upon  which 
his  conviction  was  based.  He  contends 
that  Congress  intended  the  GDEA  to 
apply  to  convictions  involving  human 
drugs,  not  animal  drugs.  Therefore,  he 
concludes  that  retroactive  application  of 
section  306(a)(2)  of  the  act  to  him  would 
not  serve  any  remedial  purpose. 

Mr.  Girdhari's  argument  that  section 
306(a)(2)  of  the  act  cannot  be 
retroactively  applied  to  convictions 
involving  animal  drugs  is  unpersuasive. 
Congress  clearly  intended  the  GDEA  to 
apply  to  convictions  involving  animal 
drugs.  The  Supreme  Court  has  held 
repeatedly  that  the  starting  point  for 
determining  the  meaning  of  a  statute  is 
the  plain  language  of  the  statute. 


[Norfolk  &■  Western  Railway  Company  v. 
American  Train  Dispatchers 
Association,  111  S.Ct.  1156,  1163 
(1991);  Mallard  v.  U.S.  District  Court 
for  the  Southern  District  of  Iowa,  109 
S.Ct.  1814,  1818  (1989).)  If  the  language 
of  the  statute  is  clear  on  its  face,  that 
language  must  ordinarily  be  regarded  as 
conclusive.  (Negonsottv.  Samuels,  113 
S.Ct.  1119, 1122  (1993).) 

It  is  clear  from  the  plain  language  of 
the  GDEA  that  it  explicitly  includes 
animal  drugs  within  its  scope.  Section 
306(a)(2)  of  the  act  applies  to  "an 
individual  who  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  any  drug 
product."  (emphasis  added.) 
Additionally,  section  306(a)(2)  of  the  act 
debars  such  individual  "from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  dnig 
product  application."  (emphasis  added.) 
Section  201  (dd)  of  the  act  (21  U.S.C. 
321(dd))  defines  drug  product 
specifically  for  the  purpose  of  section 
306  of  the  act  as  a  dfrug  subject  to 
regulation  under  section  505,  507,  512, 
or  802  of  the  act  (21  U.S.C.  355,  357, 
360b,  or  382),  or  section  351  of  the 
Public  Health  Service  Act.  Section  512 
of  the  act  regulates  both  pioneer  and 
generic  animal  drugs. 

The  intent  of  Congress  to  apply  the 
debarment  provisions  to  animal  drug 
convictions  is  clearly  shown  by  the 
reference  to  section  512  of  the  act  in  the 
definition  of  "drug  product"  in  section 
201(dd)  of  the  act.  Congress  clearly 
intended  the  GDEA  to  ensure  the 
integrity  of  the  animal  drug  approval 
process  and  thereby  protect  the  public 
health,  because  the  plain  language  of  the 
GDEA  applies  to  convictions  related  to 
animal  drugs.  Therefore,  Mr.  Girdhari's 
argument  that  application  of  the  GDEA 
to  convictions  related  to  animal  drugs 
would  not  serve  any  remedial  purpose 
and,  as  such,  retroactive  application  of 
section  306(a)(2)  of  the  act  to  him  would 
be  punitive,  is  without  merit. 

C.  Retroactive  Application  of  the  Statute 
Violates  the  Due  Process  Clause 

Mr.  Girdhari  argues  that  retroactive 
application  of  the  GDEA  violates  the 
Due  Process  Clause  of  the  U.S. 
Constitution.  First,  Mr.  Girdhari  relies 
on  Usery  v.  Turner  Elkhom  Mining  Co., 
96  S.Ct.  2882,  2893  (1976),  to  argue  that 
retroactive  application  of  the  GDEA  is 
not  justified  under  the  Due  Process 
Clause.  Second,  Mr.  Girdhari  argues  that 
the  terms  of  the  GDEA  as  applied  to  him 
are  overly  vague. 

1 .  Usery 

Mr.  Girdhari  argues  that  even  if  the 
GDEA's  main  purpose  is  remedial. 


justification  sufficient  to  support  the 
prospective  application  of  a  statute 
under  the  Due  Process  Clause  of  the 
Constitution  is  not,ijlways  sufficient  to 
justify  retrospective  application  of  that 
statute.  Mr.  Girdhari  cites  Usery  v. 
Turner  Elkhom  Mining  Co. ,  96  S  .Ct. 
2882,  2893  (1976).  in  support  of  this 
argiunent.  In  that  case  the  Court  held 
that  the  retroactive  application  of  a 
remedial  statute  designed  to  compensate 
disabled  coal  miners  was  not  arbitrary 
and  capricious  under  the  Due  Process 
Clause,  although  the  Court  noted  that  it 
would  "hesitate  to  approve  the 
retrospective  imposition  of  liability  on 
any  theory  of  deterrence  *  *  *  or 
blameworthiness."  (Id.  (citations 
omitted).) 

Mr.  Girdhari's  argument  is 
unpersuasive.  Mr.  Girdhari  fails  to 
demonstrate  that  his  debarment  is 
ujirelated  to  any  legitimate  purpose,  or 
that  the  retroactive  application  of  the 
GDEA  can  only  be  justified  on  a  theory 
of  deterrence  or  blameworthiness.  As 
shown  above,  debarment  guards  agadnst 
future  violations  by  prohibiting 
individuals  "from  providing  services  in 
any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application"  in  order  to  meet  the 
legitimate  regulatory  purpose  of 
restoring  the  integrity  of  the  drug 
approval  and  regulatory  process  and 
protecting  the  public  health. 
Additionally,  as  shown  above,  the 
remedial  nature  of  the  GDEA  is  not 
diminished  simply  because  the  GDEA 
deters  debarred  individuals  and  others 
from  futiu«  misconduct.  [U.S.  v.  Halper, 
109  set.  1892,  1901,  n.7  (1989);  Baev. 
Shalala,  44  F.3d  489.  493  (7th  Cir. 
1995).)  Thus,  the  GDEA  satisfies  the 
requirements  of  the  Due  Process  Clause 
for  retroactive  application. 

2.  Vagueness 

Mr.  Girdhari  asserts  that  the  statute's 
prohibition  on  providing  services  "in 
any  capadty"  is  overly  vague.  The 
Supreme  Court  held  in  Roberts  v. 
United  States  Jaycees,  104  S.Ct.  3244. 
3256  (1984)  (quoting  Connolly  v. 
General  Construction  Co.,  46  S.Ct.  126, 
127  (1926)),  that  "a  statute  which  either 
forbids  or  requires  the  doing  of  some  act 
in  terms  so  vague  that  [persons]  of 
common  intelligence  must  necessarily 
guess  at  its  meaning  and  differ  as  to  its 
application,  violates  the  first  essential  of 
due  process  of  law."  The  Roberts  Court 
explained  that  the  constitutional 
prohibition  against  such  vague  statutes 
"enables  individuals  to  conform  their 
conduct  to  the  requirements  of  the  law." 
(Roberts  at  3256.) 

The  terms  of  the  debarment  order, 
drawn  from  the  language  of  the  statute. 
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are  sufficient  ly  clear  to  allow  Mr. 
Girdhari  to  c  inform  his  conduct  to  the 
requirement!  of  the  law.  The  court  in 
DiCola  held  i  hat  the  debarment  order's 
prohibition  c  n  services  "in  any 
capacity"  di<  not  render  the  order 
unconstituti(  nally  vague  under  the  Due 
Process  Clau  le  of  the  U.S.  Constitution. 
(DiCola  at  509.) 

The  court  (  xplained  that  "all  direct 
employment  3y  a  drug  company"  would 
be  within  tha  remedial  scope  of  the 
debarment  older.  (DiCola  at  509.)  The 
court  further  explained  that  for 
employment  3y  enterprises  that 
provided  goo  ds  or  services  to  a  drug 
company,  a  c  ebarred  individual  would 
"usually  hav  s  a  pretty  good  idea 
whether  a  po  sition  with  a  firm  that  is 
not  itself  a  diug  manufacturer  runs  afoul 
of  the  remedi  al  purpose  for  which  he 
has  been  deb  irred*  *  *"  (DiCola  at  509.) 
Finally,  the  c  aurt  in  DiCola  noted  that 
a  debarred  in  dividual  could  seek  a 
prospective  r  iling  about  a  specific 
employment  apportunity  by  filing  a 
citizen  petiti(  in  with  the  agency.  (DiCola 
at  509.)  Likevrise,  if  Mr.  Girdhari  is 
uncertain  wh  sther  a  specific  type  of 
employment  ^rould  be  within  the  scope 
of  the  debarn  ent  order,  he  may  file  a 
citizen  petiti(  m  with  the  agency 
inquiry. 


regarding  his 

D.  Applicatic  n 
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s  arguments  are 
The  Supreme  Court  in 
Uiiited  States.  118  S.Ct.  488 
part  disavowed  the 
sis  used  in  United 
er,  109  S.Ct.  1892  (1989), 
vhether  a  sanction  violates 
Je  ipardy  Clause.  The  Court 
that  the  Double 
Clai  se  did  not  preclude  the 
pros  jcution  for  violation  of 


Federal  banking  statutes  of  a  defendant 
who  had  previously  been  permanently 
debarred  from  participating  in  any 
banking  activities  for  the  same  conduct. 

The  Double  Jeopardy  Clause  protects 
only  against  the  imposition  of  multiple 
criminal  punishments  for  the  same 
offense  in  successive  proceedings. 
Hudson  v.  United  States,  118  S.Ct.  at 
493.  The  Double  Jeopardy  Clause  does 
not  prohibit  the  imposition  of  any 
additional  sanction  that  could,  "in 
common  parlance,"  be  described  as 
punishment.  (Id.  (internal  quotation 
marks  and  citations  omitted).)  The  Court 
in  Hudson  held  that  whether  a 
particular  punishment  is  criminal  or 
civil  is  first  a  matter  of  statutory 
construction.  (Hudson  v.  United  States, 
118  S.Ct.  at  493  (quoting  Helvering  v. 
Mitchell,  58  S.Ct.  630,  633  (1938)).)  That 
is,  a  court  first  must  ask  whether  the 
legislature,  "in  establishing  the 
penalizing  mechanism,  indicated  either 
expressly  or  impliedly  a  preference  for 
one  label  or  the  other."  (Hudson  v. 
United  States,  118  S.Ct.  at  493  (quoting 
United  States  v.  Ward,  100  S.Ct.  at 
2641).)  Second,  where  the  legislature 
has  indicated  an  intention  to  establish  a 
civil  penalty,  a  court  must  inquire 
further  whether  the  statutory  scheme  is 
"so  punitive  either  in  piupose  or 
effect,"  Hudson  v.  United  States,  118 
S.Ct.  at  493  (quoting  United  States  v. 
Ward,  100  S.Ct.  at  2641),  as  to 
"transform  what  was  clearly  intended  as 
a  civil  remedy  into  a  criminal  penalty," 
Hudson  V.  United  States,  118  S.Ct.  at 
493  (quoting  flex  Trailer  Co.  v.  United 
States,  76  S.Ct.  219,  222  (1956)). 

The  debarment  of  Mr.  Girdhari  is  not 
a  criminal  penalty  under  Hudson.  First, 
the  legislature  in  enacting  the  GDEA 
intended  clearly  that  debarment  serve  as 
a  civil  penalty.  In  Hudson,  the  Court 
found  "it  significant  that  the  authority 
to  issue  debarment  orders  is  conferred 
[by  statute]  upon  the  appropriate 
Federal  banking  agencies',"  holding 
"(t]hat  such  [debarment]  authority  was 
conferred  upon  administrative  agencies 
is  prima  facie  evidence  that  Congress 
intended  to  provide  for  a  civil 
sanction."  (Id.)  Here,  the  GDEA 
explicitly  provides  FDA,  through  the 
Secretary  of  Health  and  Hxmian 
Services,  with  the  authority  to 
permanently  debar  individuals 
convicted  of  certain  felonies,  such  as 
Mr.  Girdhari,  from  "providing  services 
in  any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application."  (Section  306(a)(2)  of  the 
act.)  Thus,  under  Hudson,  the  terms  of 
the  GDEA  are  prima  facie  evidence  that 
Congress  intended  the  debarment 
provisions  to  be  civil  in  nature. 


Under  the  second  prong  of  Hudson, 
the  debarment  authorized  by  the  GDEA 
is  not  so  punitive  either  in  purpose  or 
effect  as  to  transform  this  civil  remedy 
into  a  criminal  penalty.  In  Hudson,  the 
Court  considered  whether  a  permanent 
debeument  sanction  prohibiting 
participation  in  any  banking  activities 
had  such  a  punitive  purpose  or  effect. 
The  Court  concluded  that  there  was  no 
evidence  to  establish  that  the  debarment 
sanction  at  issue  was  "so  punitive  in 
form  and  effect  as  to  render  [it]  criminal 
despite  Congress'  intent  to  the 
contrary."  (Hudson  v.  United  States, 
118  S.Ct.  at  495  (quoting  United  States 
v.  Ursery,  116  S.Ct.  2135,  2148  (1996)).) 
The  Court  in  Hudson  applied  the 
analysis  of  Kennedy  v.  Mendoza- 
Martinez,  83  S.Ct.  554,  567-68  (1963),  to 
reaching  this  holding. 

In  Hudson,  the  Court  first  noted  that 
debarment  proceedings  have  not 
historically  been  viewed  as  punishment. 
(Hudson  at  495-96.)  Second,  the  Court 
foimd  that  "[debarment]  sanctions  do 
not  involve  an  'affirmative  disability  or 
restraint,'  as  that  term  is  normally 
understood."  (Hudson  at  496  (quoting 
Kennedy,  83  S.Ct.  at  567).)  Third,  the 
Court  found  that  the  debarment  sanction 
in  the  banking  statute  at  issue  in  that 
case  does  not  "come  into  play  'only'  on 
a  finding  of  scienter,"  because 
willfulness  is  not  a  prerequisite  to  the 
imposition  of  the  debarment  sanction. 
(Id.  (quoting  Kennedy,  83  S.Ct.  at  567).) 
Likewise,  the  GDEA  does  not  require  a 
finding  of  willfulness  as  a  prerequisite 
to  imposing  debarment.  Fourth,  the 
Court  explained  that  the  fact  that  the 
conduct  for  which  the  debarment  is 
imposed  may  also  be  criminal  is 
insufficient  to  render  the  debarment 
sanctions  criminally  punitive.  (Id.) 
Finally,  and  significantly,  the  Court 
explained  that  the  general  deterrence  of 
the  conduct  at  issue  resulting  from  an 
individual  debarment  is  insufficient  to 
render  the  debarment  criminal.  (Id.) 
These  factors  apply  as  much  to 
debarment  under  (he  GDEA. 

Furthermore,  the  GDEA's  permanent 
prohibition  on  services  in  any  capacity 
to  a  company  with  an  approved  or 
pending  drug  product  application  is  not 
excessive  in  relation  to  the  statute's 
remedial  purpose.  As  shown  above, 
both  the  District  of  Columbia  and  the 
Seventh  Circuits  have  upheld  the 
permanence  of  the  debarment 
provisions  as  rationally  related  to  the 
remedial  goals  of  the  statute,  (DiCola  at  . 
507;  Bae  at  495.),  and  the  Supreme 
Court  has  upheld  similar  statutes  which, 
for  remedial  purposes,  impose 
permanent  prohibitions.  (See  Hudson  v. 
United  States,  118  S.Ct.  488  (1997); 
Hawker  V.  New  York,  170  U.S.  189,  190 


Federal  Register /Vol.  65,  No.  14 /Friday,  January  21.  2000 /Notices 


3461 


(1898);  DeVeau  v.  Braisted,  80  S.Ct. 
1146  (I960).) 

The  preclusion  of  Mr.  Girdhari  from 
providing  any  type  of  service  to  holders 
of  pending  or  approved  drug  product 
applications  is  not  excessive  in  relation 
to  the  remedial  goals  of  the  GDEA.  As 
stated  above,  the  D.C.  Circuit  has  held 
that  the  GDEA's  prohibition  on  services 
in  any  capacity  serves  the  statute's 
remedial  purpose.  [DiCola  at  507.) 
Congress  prescribed  all  services  in  order 
to  avoid  the  serious  administrative 
difficulties  involved  in  distinguishing 
between  those  positions  clearly  related 
to  drug  regulation  and  those  not  clearly 
related.  (DiCola  at  507;  see  also  Seigel  v. 
Lyng,  851  F.2d  412,  416  (D.C.  Cir. 
1988).)  Furthermore,  the  GDEA's 
prohibition  ensures  that  the  purposes 
underlying  the  debarment  provisions 
are  not  circumvented  or  undermined. 
(DiCola  at  507;  see  also  Farlee  and 
Calfee.  Inc.  v.  USDA,  941  F.2d  964,  968 
(9th  Cir.  1991).)  Finally,  as  noted  above, 
the  Supreme  Court  in  Hudson  v.  United 
States,  118  S.Ct.  488  (1997),  upheld  a 
similar  statute  which,  for  remedial 
purposes,  imposes  a  prohibition  on 
participation  in  any  banking  activity. 

Under  Hudson,  debarment  pursuant 
to  the  GDEA  is  not  so  punitive  either  in 
purpose  or  effect  as  to  render  the 
penalty  criminal.  Thus,  Mr.  Girdhari's 
arguutnent  that  debarment  under  the 
GDEA  violates  the  Double  Jeopardy 
Clause  must  fail. 

E.  Conclusion 

Mr.  Girdhari  acknowledges  that  he 
was  convicted  as  alleged  by  FDA  in  its 
proposal  to  debar  him  and  has  raised  no 
genuine  and  substantial  issue  of  fact 
regarding  this  conviction.  In  addition, 
Mr.  Girdhari's  legal  arguments  do  not 
create  a  basis  for  a  hearing  and,  in  any 
event,  are  unpersuasive.  Accordingly, 
the  Commissioner  denies  Mr.  Girdhari's 
request  for  a  hearing. 

III.  Findings  and  Order 

Therefore,  the  Commissioner,  under 
section  306(a)  of  the  act,  and  under 
authority  delegated  to  her  (21  CFR  5.10), 
finds  that  Premchand  Girdhari  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (section  306(a)(2)(A)  of 
the  act);  and  (2)  relating  to  the 
regulation  of  a  drug  product  (section 
306(a)(2)(B)  of  the  act). 

As  a  result  of  the  foregoing  findings, 
Premchand  Girdhari  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505,  512,  or  802  of  the  act, 


or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
effective  January  21,  2000,  (sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(ee) 
of  the  act).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Girdhari  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties  (section 
307(a)(7)  of  the  act  (21  U.S.C. 
335b(a)(7))).  In  addition,  FDA  will  not 
accept  or  review  any  abbreviated  drug 
application  submitted  by  or  with  Mr. 
Girdhari's  assistance  during  his  period 
of  debarment  (section  306(c)(1)  of  the 
act). 

Mr.  Girdhari  may  file  an  application 
to  attempt  to  terminate  his  debarment, 
under  section  306(d)(4)(A)  of  the  act. 
Any  such  application  woidd  be 
reviewed  xmder  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)(D)  of  Lhe  act. 
Such  an  application  should  be 
identified  with  Docket  No.  94N-0162 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Dated:  January  13,  2000. 
Bernard  A.  Schwetz, 

Acting  Deputy  Commissioner  for  Food  and 
Drugs. 

[FR  Doc.  00-1406  Filed  1-20-00;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-01 20] 

Safety  of  Imported  Foods;  Public 
Meetings 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
two  public  meetings  on  the  safety  of 
imported  foods.  These  meetings  are 
intended  to  give  an  overview  of,  and 
discuss  the  six  specific  objectives  of,  the 
proposed  plan  announced  by  the 
President  in  his  radio  address  of 
December  11, 1999.  FDA  and  the  U.S. 
Customs  Service  have  developed 
proposed  new  operational  procedures  to 
accomplish  these  objectives.  The  public 


meetings  also  are  intended  to  give  the 
public  an  opportunity  to  comment  on 
the  proposed  procedures. 
DATES:  See  Table  1  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

ADDRESSES:  See  Table  1  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Submit  written 
comments  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  regarding  this 
document:  Mary  J.  Ayling.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-32),  Food  and  Drug 
Administration,  200  C  St.  SW.,  Rm. 
3823,  Washington,  DC  20204,  202-260- 
5348,  FAX  202-260-9653,  e-mail: 
mayling@bangate.fda.gov.  The 
comprehensive  plan  is  available  at 
http://wrww.foodsafety.gov. 
SUPPLEMENTARY  INFORMATION:  On  July  3, 
1999,  the  President  announced  an 
initiative  to  ensure  the  safety  of 
imported  food  by  directing  the 
Secretaries  of  the  U.S.  Department  of 
Health  and  Human  Services  and  the 
U.S.  Department  of  Treasury  to  develop 
new  operational  procedures  to  protect 
public  health.  This  initiative  is  geared  to 
optimize  the  statutory  authorities  and 
resources  available  to  FDA  and  the  U.S. 
Customs  Service  to  take  whatever  steps 
are  feasible  to  protect  consumers  from 
imsafe  imported  foods.  The  President 
directed  the  agencies  to  target 
unscrupulous  importers  who  violate  the 
rules  and  work  to  subvert  the  system  by 
moving  unsafe  foods  into  U.S.  markets. 

The  agenda  for  the  public  meetings 
will  include  the  following  six  specific 
objectives  emphasized  in  the  President's 
directive:  (1)  "To  prevent  distribution  of 
imported  unsafe  food  by  means  such  as 
requiring  food  to  be  held  until  reviewed 
by  FDA;  (2)  destroy  imported  food  that 
poses  a  serious  public  health  threat;  (3) 
prohibit  the  reimportation  of  food  that 
has  been  previously  refused  admission 
and  has  not  been  brought  into 
compliance  and  require  the  marking  of 
shipping  containers  and/or  papers  of 
imported  food  that  is  refused  admission 
for  safety  reasons;  (4)  set  standards  for 
the  use  of  private  laboratories  for  the 
collection  and  analysis  of  samples  of 
imported  food  for  the  purpose  of  gaining 
entry  into  the  United  States;  (5)  increase 
the  amount  of  the  bond  posted  for 
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the  proposed  procedures.  In  addition  to 
a  plenary  session,  the  meetings  will 
provide  the  opportunity  for  additional 
discussion  of  the  specific  objectives. 
Three  breakout  sessions  to  discuss  the 
following  are  planned:  (A)  Secured 
storage,  increased  bonds,  enforcement 
activities;  (B)  destruction  and  marking 
of  refused  foods;  and  (C)  standards  for 
the  use  of  private  laboratories.  The  U.S. 
Customs  Service  will  jointly  present  the 
objectives  with  FDA.  Transcripts  of  the 
public  meetings  are  not  plaimed. 


If  you  would  like  to  attend  a  public 
meeting,  send  registration  information 
(including  name,  title,  firm  name, 
mailing  address,  telephone  number,  fax 
number,  e-mail  address,  and  selection  of 
breakout  session  A,  B,  or  C)  to  the 
contact  person  listed  for  the  meeting 
you  wish  to  attend  at  least  7  days  prior 
to  the  meeting  date.  Attendance  will  be 
limited  due  to  seating  capacity.  There  is 
no  registration  fee  for  this  meeting. 


Meeting  Address 


Date  and  Local  Time 


FDA  Contact  Person 


IRVINE:  Los  Anjeles  District  Office,  19900 
MacArthur  B^d.,  suite  300,  Irvine.  CA  92612. 


WASHINGTON: 
200  D  St.  SW 
20204. 


Hubert  H  Humphrey  BIdg., 
rm.  800.  Washington,  DC 


Thursday,  February  10,  2000,  9  a.m.  to  12 
noon. 

Thursday,  February  17,  2000,  9  a.m.  to  12 
noon. 


Irene  Gomez,  222  West  6th  St.,  suite  700, 
San  Pedro,  CA  90731,  310-831-6123,  ext. 
103,  e-mail:  igomez@ora.fda.gov. 

Peter  A.  Salsbury,  Executive  Operations  Staff 
(HFS-022),  200  C  St.  SW.,  Washington, 
DC  20204,  202-205-4299,  e-mail: 
psalsbur@bangate.  fda.gov. 


Dated:  January'  12,  2000 
Margaret  M.  Dc  tzel. 
Acting  Associat  ? 
[FRDoc.  00-14  0 

BILUNG  CODE  416  )-01-F 


Commissioner  for  Policy. 
Filed  1-20-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dn^  Administration 
[Docket  No.  99|-1 720] 

Approval  of  an  Alternate  Requirement 
of  the  User  Labeling  Requirements  for 
Devices  Containing  Dry  Natural 
Rubber  that  CJontact  Humans; 
Availability 

agency:  Food|and  Drug  Administration, 
HHS. 

ACTION:  Noticj . 


summary:  The 

Administration 

availability  of 

"Approval  of 

Requirement 

Requirements 

Dry  Natural  Rtbber 

Hiunans."  ¥DA 


Food  and  Drug 

(FDA)  is  announcing  the 
a  document  entitled 
Alternative 
the  User  Labeling 
for  Devices  that  Contain 
that  Contact 
granted  a  petition 


iin 
cf 


submitted  by  the  Health  Industry 
Manufacturers  Association  (HIMA),  on 
behalf  of  in  vitro  diagnostic  device  (IVD) 
manufacturers,  that  requested  a  variance 
from  placing  the  warning  statement 
about  dry  natural  rubber  on  the 
immediate  IVD  package  (vial)  label. 
FDA  is  announcing  the  availability  of  its 
response  to  HIMA's  petition  in  order  to 
inform  affected  manufacturers  and  the 
public. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5  diskette  of  the 
document  entitled  "Approval  of  an 
Alternate  Requirement  of  the  User 
Labeling  Requirements  for  Devices  that 
Contciin  Dry  Natural  Rubber  that  Contact 
Humans"  to  the  contact  person  named 
below.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  alternative 
requirement  document. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Famham,  Center  for  Devices  and 
Radiological  Health  (HFZ-321),  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville,  MD  20852,  301-594- 
4616. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  the  Federal  Register  of  September 
30,  1997  (62  FR  51021),  FDA  issued  a 
final  rule,  codified  in  21  CFR 
§  801.437(e),  requiring  labeling 
statements  on  medical  devices 
containing  dry  natural  rubber  that  are 
intended  to  contact  or  likely  to  contact 
humans.  The  rule  became  effective  on 
September  30,  1998.  On  June  3,  1999, 
HIMA  requested  a  variance  for  in  vitro 
diagnostic  products  that  have  vial  labels 
too  small  to  accommodate  the  required 
statement.  The  petition  said  that 
manufacturers  of  the  products  could 
place  the  warning  on  the  outer  package, 
as  well  as  on  a  package  insert.  On 
September  10,  1999,  FDA  issued  a  letter 
granting  HIMA's  petition. 

n.  Electronic  Access 

In  order  to  receive  the  document 
entitled  "Approval  of  an  Alternative 
Requirement  of  the  User  Labeling 
Requirements  for  Devices  that  Contain 
Dry  Natiu-al  Rubber  that  Contact 
Humans,"  via  your  fax  machine,  call  the 
CDRH  Facts-On-Demand  (FOD)  system 
at  800-899-0381  or  301-827-0111  from 
the  touch-tone  telephone.  At  the' first 
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voice  prompt  press  1  to  access  the 
Division  of  Small  Manufacturers 
Assistance  (DSMA)  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (1148)  followed  by 
the  pound  sign  {#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  alternative  requirement  may  also 
do  so  using  the  Internet.  CDRH 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphic,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Internet.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  the  "Approval  of  an 
Alternative  Requirement  of  the  User 
Labeling  Requirements  for  Devices  that 
Contain  Dry  Natiiral  Rubber  that  Contact 
Humans,"  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
memufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  labeUng  matters,  and  other 
device-oriented  information.  The  CDRH 
home  page  may  be  accessed  at  http;// 
www.fda.gov/cdrh.  The  docimient 
entitled  "Approval  of  an  Alternative 
Requirement  of  the  User  Labeling  for 
Devices  that  Contain  Dry  Natural 
Rubber  that  Contact  Humans"  will  be 
available  at  http://www.fda.gov/cdrh. 

Dated:  January  9,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  00-1409  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  4iaM)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  990-^956] 

Guidance  for  industry:  Alternative  to 
Certain  Prescription  Device  Labeling 
Requirements;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled 
"Alternative  to  Certain  Prescription 
Device  Labeling  Requirements."  The 
FDA  Modernization  Act  of  1997 
(FDAMA)  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  to 
require,  at  a  minimum,  that  before 
dispensing,  the  labels  of  prescription 


drug  products  contain  the  symbol  "Rx 
only"  instead  of  the  textual  prohibition 
"Caution:  Federal  law  prohibits 
dispensing  without  prescription." 
Through  this  guidance,  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
announces  that,  in  its  enforcement 
discretion,  it  will  apply  a  similar 
amended  standard  for  labeling  of 
prescription  devices. 
DATES:  Submit  vmtten  conmients 
concerning  the  guidance  document  at 
any  time. 

ADDRESSES:  Submit  written  comments 
on  the  guidance  document  to  the 
contact  person  listed  below.  Submit 
written  requests  for  single  copies  on  a 
3.5"  diskette  of  the  guidance  docimient 
entitled  "Alternative  to  Certain 
Prescription  Device  Labeling 
Requirements"  to  the  Division  of  Small 
Manufacturers  Assistance  {HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443— 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Casper  E.  Uldriks,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Drug  Administration,  2094 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4692. 
SUPPLEMENTARY  INFORMATION: 

L  Backgroiuid 

FDA  is  announcing  the  availability  of 
the  guidance  "Alternative  to  Certain 
Prescription  Device  Labeling 
Requirements."  Section  126  of  Title  I  of 
FDAMA  (Public  Law  105-115),  signed 
into  law  by  President  Clinton  on 
November  21, 1997,  amends 
prescription  drug  labeling  requirements 
required  by  section  503(b)(4)  of  the  act 
(21  U.S.C.  353(b)(4))  to  require,  at  a 
f  minimiun,  that  prior  to  dispensing,  the 
label  of  prescription  products  contain 
the  symbol  "Rx  only."  The  agency 
announced  this  change  for  prescription 
drugs  in  the  Federal  Register  of  March 
13, 1998  (63  FR  12473). 

FDAMA  did  not  direct  the  agency  to 
amend  the  prescription  device  labeling 
regulation,  found  in  the  Code  of  Federal 
Regulations  (CFR)  at  §801. 109(b)(1)  (21 
CFR  801.109  (b)(1));  however,  CDRH 
believes  manufacturers,  repackers, 
relabelers,  and  distributors  of 
prescription  devices  may  wish  to  use 
the  same  symbol  statement,  "Rx  only," 
as  an  alternative  to  the  text  required  by 
regulation.  This  alternative  simplifies 
the  labeling  and  still  conveys,  by 


custom  and  practice,  essentially  the 
same  meaning.  CDRH  would  like  to 
minimize  the  burden  on  manufacturers, 
repackers,  relabelers,  and  distributors 
that  face  many  labeling  requirements. 
Therefore,  the  agency  will  not  object  to 
the  use  of  the  statement  "Rx  only"  as  an 
alternative  to  the  prescription  device 
statement  required  by  §801. 109(b)(1). 
This  means  that  FDA  will  not  view  the 
use  of  the  alternative  symbol  statement 
"Rx  only"  as  a  violation  of  the  labeling 
requirements  for  prescription  devices 
that  would  cause  the  device  to  be 
considered  misbranded  under  section 
502(f)(1)  of  the  act  (21  U.S.C.  352(f)(1)). 

The  alternative  labeling  may  be 
implemented  at  the  discretion  of  the 
firm  responsible  for  labeling.  Devices 
already  in  commercial  distribution  may 
immediately  implement  the  labeling 
change.  Devices  undergoing  premarket 
review  may  implement  the  change  once 
the  firm  is  notified  the  product  may  be 
marketed.  In  vitro  diagnostic  devices 
also  fall  within  the  scope  of  this 
guidance. 

n.  Significance  of  Guidance 

This  guidance  document  represents" 
the  agency's  current  thinking  on  the  use 
of  alternative  labeling  to  prescription 
device  labeling  requirements.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statute, 
regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27. 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's.  Public  comment  before 
implementation  of  this  guidance  is  not 
necessary  because  the  guidance  presents 
a  less  burdensome  policy  that  is 
consistent  with  the  public  health. 

rn.  Electronic  Access 

In  order  to  receive  "Alternative  to 
Certain  Prescription  Device  Labeling 
Requirements"  via  your  fax  machine, 
call  the  CDRH  Facts-On-Demand  (FOD) 
system  at  800-899-0381  or  301-827- 
0111  ft-om  a  touch-tone  telephone.  At 
the  first  voice  prompt  press  1  to  access 
DSMA  Facts,  at  the  second  voice 
prompt  press  2,  and  then  enter  the 
document  number  1150  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your"  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
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Internet.  CD  IH  maintains  an  entry  on 
the  Internet  or  easy  access  to 
information  ncluding  text,  graphics, 
and  files  tha  may  be  downloaded  to  a 
personal  con  iputer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the  guidance 
"Alternative  to  Certain  Prescription 
Device  Labeling  Requirements,"  device 
safety  alerts. i Federal  Register  reprints, 
information  )n  premarket  submissions 
(including  li  its  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  cor  ferencing  and  electronic 
submissions  mammography  matters, 
and  other  de  /ice-oriented  information. 
The  CDRH  h  ime  page  may  be  accessed 
at  http://ww^v. fda.gov/cdrh.  The 
guidance  "A  temative  to  Certain 
Prescription  Device  Labeling 
Requirement  s"  will  be  available  at  http: 
//www.fda.g  Dv/cdrh/oc. 


IV.  Commen  s 


Interested 
submit  written 
guidance  do<  ument 
person  listed 
will  be  consi 
whether  to  a  nend 


lersons  may  at  any  time, 
comments  regarding  this 
to  the  contact 
above.  Such  comments 
leered  when  determining 
the  current  guidance. 


Dated:  January  9,  2000 
Linda  S.  Kaha  n, 
Deputy  DirecU  rfi 
for  Devices  an 
(FR  Doc.  00-1 
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BILUNQ  CODE  41  90-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Heaitti  Professions  Preparatory, 
Pregraduate,  and  Indian  Health 
Professions  Scholarship  Programs 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Update  of  Standing  Notice  of 
Availability  of  Funds  for  Health 
Professionals  Preparatory,  Pregraduate, 
and  Indian  Health  Professions 
Scholarship  Programs  published  in  62 
FR  5443,  February  5,  1997. 

summary:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,750,000  to  fujid 
scholarships  for  the  for  the  Health 
Professions  Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  2000 
awards.  These  programs  are  authorized 
by  section  103  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA),  Pub.L.  94- 
437,  as  amended  by  Pub.L.  100-713, 
Pub.L.  102-573,  and  Pub.L.  104-313. 
The  Indian  Health  Scholarship 
(Professions)  authorized  by  section  104 
of  the  IHCL\,  Pub.L.  94-437,  as 
amended  by  Pub.L.  100-713,  Pub.L. 
102-573,  and  Pub.L.  104-313,  has 
approximately  $7,895,000  available  for 
FY  2000  awards. 

Part-time  and  full-time  scholarships 
will  be  funded  for  each  of  the  three 
scholarships  programs  for  the  academic 
year  2000-2001. 

The  Health  Professions  Preparatory 
Scholarship  Grant  Program  is  listed  as 


No.  93.123  in  the  Office  of  Management 
and  Budget. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Grant  Program  is  listed  as  No.  93.971 
and  the  Indian  Health  Professions 
Scholarship  Grant  Program  is  listed  as 
No.  93.972  in  the  CFDA. 

DATE:  The  application  deadline  for  both 
new  and  continuing  applicants  is  April 
1,  2000.  If  April  1  falls  on  the  weekend, 
the  application  will  be  due  on  the 
following  Monday.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  by  the  appropriate 
Scholarship  Coordinator  on  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications:  New  applicants 
applying  for  scholarships  under  the 
three  programs  must  use  the  forms 
contained  in  the  "Application  for 
Participation  in  the  IHS  Scholarship 
Program"  (0MB  No.  0917-0006,  04/30/ 
2001).  Application  packets  may  be      * 
obtained  by  calling  or  writing  to  the 
addresses  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator,  as  listed 
below. 


IHS  area  office  and  States/locality  served 


Scfiolarsfiip  coordinator/address 


Aberdeen  Arei  IHS; 

Iowa.  Neb  aska,  North  Dakota,  Soutfi  Dakota 


Alaska  Area  iHS: 
Alaska 


Albuquerque 
Colorado, 


Area 


IHS: 
^ew  Mexico 


Bemidji  Area  II  IS: 

Illinois,  Inc  iana,  Micfiigan.  Minnesota,  Wisconsin 


Billings  Area  \\fS 
Montana 


Wyoming 


California  Ares 
California 


IHS: 
Hawaii 

IHS: 


Nashville  Area 
Alabama 
tucky, 
New  H^pshi 


Arkansas,  Connecticut,  Delaware,  Florida,  Georgia,  Ken- 
Louisiana,  Maine,  Maryland,  Massachusetts,  Mississippi, 
ire,  New  Jersey,  New  York,  North  Carolina,  Ohio, 
Pennsyltania,    Rhode    Island,    South    Carolina,    Tennessee, 
Vermon  ,  Virginia,  West  Virginia,  District  of  Columbia. 


Ms.  Lila  Jean  Topalian,  Scholarship  Coordinator,  Aberdeen  Area  IHS, 
Federal  Building,  Room  309,  115  4th  Avenue,  SE.,  Aberdeen,  SD 
57401,  Tele:  602-226-7553. 

Acting  Scholarship  Coordinator,  Alaska  Area  IHS.  4141  Ambassador 
Drive,  Rm.  349,  Anchorage,  Alaska  99508.  Tele:  907-729-1332. 

Ms.  Alvina  Waseta,  Scholarship  Coordinator,  Albuquerque  Area  IHS, 
5300  Homestead  Road,  NE,  Albuquerque,  NM  87110,  Tele:  505- 
248-4513. 

Ms.  Bart»ara  Fairbanks,  Scholarship  Coordinator,  Bemidji  Area  IHS, 
522  Minnesota  Avenue,  NW,  Bemidji,  MN  56601,  Tele:  218-759- 
3350. 

Mr.  Sandy  MacDonald,  Scholarship  Coordinator,  Billings  Area  IHS, 
Area  Personnel  Office,  P.O.  Box  2143,  2900  4th  Avenue,  North,  Bil- 
lings, MT  59103,  Tele:  406-247-7210. 

Ms.  Mona  Celli,  Scholarship  Coordinator,  Califomia  Area  IHS,  1825 
Bell  Street,  Suite  200,  Sacramento,  CA  95825,  Tele:  916-566-7033. 

Mr.  Jesse  Thomas,  Scholarship  Coordinator,  Nashville  Area  IHS,  711 
Stewarts  Ferry  Pike,  Nashville,  TN  37214,  Tele:  615-736-2436. 
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IHS  area  office  and  States/locality  served 

Schoiarship  coordtnator/address 

Navajo  Area  IHS: 

Arizona,  New  Mexico,  Utah 

Olclahoma  City  Area  IHS: 

Kansas,  Missouri,  Oklahoma  

Phoeni^  Area  IHS: 

Arizona,  Nevada,  Utah  _ 

Portland  Area  IHS: 

Idaho  Oreoon  Washinoton      

Ms.  Roseiinda  Allison,  Scholarship  Coordinator.-Mavajo  Area  IHS.  P.O. 
Box  9020,  Window  Rock.  AZ  86515,  Tele:  520-871-1422. 

Ms.  Barbara  Roy,  Scholarship  Coordinator,  Oklahoma  City  Area  IHS, 
Five  Corporate  Plaza.  3625  NW  56th  Street.  Oklahoma  City,  OK 
73112,  Tele:  405-951-3939. 

Ms  Lena  Fast  Horse,  Scholarship  Coordinator,  Phoenix  Area  IHS.  Two 
Renaissance  Square.  40  North  Central  Avenue,  Suite  '600,  Ptioenix. 
AZ  85004,  Tele:  602-364-5220. 

Ms.  Darlene  Marcellay,  Scholarship  Coordinator,  Portland  Area  IHS, 

Tucson  Area  IHS:^" 

Arizona  Texas 

1220  SW  Third  Avenue,  Rm.  440,  Portland,  OR  97204-2892,  Tele: 
503-326-2015. 

Mr.  Cecil  Escalante.  Scholarship  Coordinator,  Tucson  Area  IHS,  7900 

South  J.  Stock  Road,  Tucson,  AZ  85746,  Tele:  520-295-2441. 

Other  programmatic  inquiries  may  be 
addressed  to  Ms.  Rose  Jerue,  Chief, 
Scholarship  Branch,  Indian  Health 
Service,  Twinbrook  Metro  Plaza,  Suite 
100,  12300  Twinbrook  Parkway, 
Rockville,  Maryland,  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll  free 
number.)  For  grants  information,  contact 
Ms.  Mcirgaret  Griffiths,  Acting  Grants 
Scholarship  Coordinator,  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Services,  Room  100, 
12300  Twinbrook  Parkway,  Rockville, 
Maryland,  20852;  Telephone  301-443- 
0243.  (This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  An 

addition  to  the  list  of  priority  health 
professionals  for  Indian  Health 
Scholarships  (Professions)  that  was 
published  in  62  PR  5443,  February  5, 
1997,  is  Coding  Specialist-Certificate. 

Deletions  from  the  list  of  priority 
health  professions  for  Indian  Health 
Scholarships  (Professions)  that  was 
published  in  62  FR  5443,  February  5, 
1997,  are  Accounting  (B.S.),  Business 
Administration  {B.S.,  M.B.A.),  and 
Computer  Science  (B.S.). 

A  deletion  from  the  list  of  priority 
career  categories  for  Health  Professions 
Preparatory  scholarships  is  Pre- 
Accounting. 

Dated:  January  13,  2000. 
Michel  E.  Lincoln, 
Deputy  Director. 
(FR  Doc.  00-1403  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4160-16-4M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection;  Comment 
Request;  Clinical,  Laboratory,  and 
Epidemiologic  Characterization  of 
Individuals  at  High  Risk  of  Cancer 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  extension  of  existing  data 
collection  projects,  the  National  Cancer 
Institute  (NCI),  the  National  Institutes  of 
Health  (NIH)  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval. 

Proposed  Collection 

Title:  Clinical,  Laboratory,  and 
Epidemiologic  Characterization  of 
Individuals  at  High  Risk  of  Cancer. 

Type  of  Information  Collection 
Request:  Extension  of  0MB  No.  0925- 
0194  (Expiration  date  06/30/00). 

Need  and  Use  of  Information 
Collection:  This  ongoing  research  study 
will  identify  cancer-prone  persons  in 
order  to  learn  about  cancer  risk  and 
cancer  causes  in  individuals  and 
families.  The  primary  objectives  of  this 
research  study  are  to  utilize  clinical, 
laboratory,  and  epidemiologic 
approaches  in  studies  of  individuals 
and  families  at  high  risk  of  cancer  to 
identify  and  further  characterize  cancer 
susceptibility  factor.  Respondents  are 
members  of  families  in  which  multiple 
cancers  are  thought  to  have  occurred. 
Information  about  the  occurrence  of 
cancer  is  collected  and  reviewed  to 
determine  eligibility  for  further  etiologic 
study.  Participation  is  entirely 
voluntary.  The  findings  will  lead  to  a 


better  understanding  of  the  causes  and 
risk  factors  for  selected  cancers,  which 
may  reduce  cancer  incidence,  and 
promote  the  earlier  diagnosis  of  some 
cancers. 

Frequency  of  Response:  One  time. 

Affected  Public:  Individuals  or 
households. 

Type  of  Respondents:  Adults. 

The  annual  reporting  burden  is  as 
follows: 

Estimated  Number  of  Respondents: 
600  per  year. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Average  Burden  Hours  Per  Response: 
75. 

Estimated  Total  Annual  Burden 
Hours  Requested:  450. 

The  annualized  cost  to  respondents  is 
estimated  at:  $4,500.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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FOR  FURTHER  NFORMATION  CONTACT:  To 
request  more  information  on  this  project 
or  to  obtain  a  copy  of  the  data  collection 
plans  and  ins  Tument,  write  to  Dr. 
Margaret  Tuc  ^er,  Chief,  Genetic 
Epidemiology  Branch,  National  Cancer 
Institute,  Nlli ,  Executive  Plaza  South, 
Room  7122,  6120  Executive  Blvd., 


Bethesda,  ME 
free  number  ( 
your  request, 
tuckerp@mai 


20892,  or  call  non-toll- 
101)  49&-4375.  or  E-mail 
including  your  address  to: 
nih.gov. 


effe(  t 


Comments 
collection  are 
their  full 
60  days  from 
publication. 

Dated:  lanua^  12.  2000 
Reesa  Nichoisc 

OMB  Project  Clharance 
|FR  Doc.  00-14  !2 

BILLING  CODE  414  >-01-M 


Comments  Di  e  Date 

egarding  this  information 
best  assured  of  having 

if  received  on  or  before 
he  date  of  this 


Liaison. 
Filed  1-20-00;  8:45  am) 


DEPARTMEI^  OF  HEALTH  AND 
HUMAN  SERVICE 

National  Institutes  of  Health 


t-bv 


Govemment-Owned  Invention; 
Availability  f<)r  Licensing:  "Therapeutic 
Methods  to  Tfeat  Tumor  Ceils — 
Mutated  Anttrax  Toxin  Protective 
Antigen  Prot<iins  That  Specifically 
Target  Cells  Containing  High  Amounts 
of  Cell-SurfaOe  Metalloproteinases  or 
PlasminogenJActivators" 


c  nal  Institutes  of  Health, 
Health  Service,  DHHS. 


agency:  Nati 
Public 
action:  Notic  ! 


referenced  be 
contacing  J.R 


SUMMARY:  Th(  invention  listed  below  is 
owned  by  an  i  igency  of  the  U.S. 
Government  a  nd  is  available  for 
licensing  in  tl  e  U.S.  in  accordance  with 

to  achieve  expeditious 
commercializ  ition  of  results  of  federally 
funded  resear  :h  and  development. 
ADDRESSES:  L  censing  information  and 
a  copy  of  the  J.S.  patent  application 

ow  may  be  obtained  by 

Dixon,  Ph.D.,  at  the  Office 
of  Technology  Transfer,  National 
Institutes  of?  ealth,  6011  Executive 
Boulevard.  Si  ite  325,  Rockville, 
Maryland  208  52-3804  (telephone  301/ 

206;  fax  301/402-0220;  E- 
Mail:  jd212g€  NIH.GOV).  A  signed 
Confidential  I  lisclosure  Agreement  is 
required  to  re  :eive  a  copy  of  any  patent 
application. 
SUPPLEMENTARY  INFORMATION: 

Invention  Title:  "Mutated  Anthrax 
Toxin  Protect  ve  Antigen  Proteins  that 
Specifically  T  irget  Cells  Containing 
High  Amount  >  of  Cell-Surface 


Metalloproteinases  or  Plasminogen 
Activators." 

Inventors:  Drs.  Stephen  H.  Leppla 
(NIDCR),  Shi-Hui  Liu  (NIDCR).  Sarah 
Netzel-Arnett  (NIDCR),  Henning 
Birkedal-Hansen  (NIDCR),  and  Thomas 
H.  Bugge  (NIDCR). 

USPA  SN:  60/155.061  [=DHHS  Ref. 
No.  E-293-99/0]— Filed  with  the 
U.S.P.T.O.  on  Friday,  September  24, 
1999. 

Abstract 

Anthrax  toxin  is  a  three-part  toxin 
secreted  by  Bacillus  anthracis  consisting 
of  Protective  Antigen  ("PA",  83kDa), 
Lethal  Factor  ("LF",  90  kDa)  and  Edema 
Factor  ("EF",  89kDa),  which  are 
individually  non-toxic.  PA,  recognized 
as  central,  receptor-binding  component, 
binds  to  an  unidentified  receptor  and  is 
cleaved  at  the  sequence  RKKR  i67  by 
cell-surface  furin  or  furin-like  proteases 
into  two  fragments:  PA63,  a  63  kDa  C- 
terminal  fragment,  which  remains 
receptor-bound  and  PA20,  a  20  kDa  N- 
terminal  fragment,  which  is  released 
into  the  medium.  The  resulting  hetero- 
oligomeric  complex  is  internalized  by 
endocytosis  and  acidification  of  the 
vesicle  causes  insertion  of  the  PA63 
heptamer  into  the  endosomal  membrane 
to  produce  a  chaimel  through  which  LF 
or  EF  translocate  to  the  cytosol,  where 
LF  or  EF  induce  cytotoxic  events.  Thus, 
the  combination  of  PA+LF,  named 
anthrax  lethal  toxin,  kills  animals  and 
certain  cultured  cells,  due  to 
intracellular  delivery  and  action  of  LF, 
recently  proven  to  be  a  zinc-dependent 
metalloprotease  that  is  known  to  cleave 
at  least  two  targets,  mitogen-activated 
protein  kinase  kinase  1  and  2.  The 
combination  of  PA+EF,  named  edema 
toxin,  disables  phagocyte  and  probably 
other  cells,  due  to  the  intracellular 
adenylate  cyclase  activity  of  EF. 

Technology 

The  technology  disclosed  in  the  60/ 
155,961  patent  application  relates  to 
anthrax  toxin  protective  antigen  (PA) 
mutants  in  which  the  furin  site  is 
replaced  by  sequences  specifically 
cleaved  by  matrix  metalloproteinases 
(MMPs)  or  plasminogen  activators. 
These  MMP  or  plasminogen  activator 
targeted  PA  mutants  are  only  activated 
by  plasminogen  activator  or  MMP- 
expressing  tumor  cells  so  as  to 
specifically  deliver  a  toxin  or  a 
therapeutic  agent.  This  is  important 
because  a  wide  variety  of  tumor  cell 
lines  and  tissues  overexpress  MMPs  or 
plasminogen  activators,  and  this 
overexpression  is  highly  correlated  to 
tumor  invasion  and  metastasis. 
Activation  of  these  mutants  occurs 
mainly  on  the  cell  surface  and  the 


targeted  agent  is  then  translocated  to  the 
interior  of  the  cell.  Current  treatment 
models  include  the  use  of  MMP 
inhibitors.  The  disclosed  technology 
provides  a  viable  alternative  to  this 
model  and  has  the  advantage  of  being 
highly  targetable  and  specific  to  tumor 
cells  expressing  MMPs  or  plasminogen 
activators. 

The  above  mentioned  Invention  is 
available,  including  any  available 
foreign  intellectual  property  rights,  for 
licensing. 

.     Dated:  January  12,  2000. 
Jacl(  Spiegel, 

Division  of  Technology  Development  &■ 
Transfer,  Office  of  Technology  Transfer. 
(PR  Doc.  00-1423  Filed  1-20-00;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Invention; 
Availability  for  Licensing: 
"Compositions  and  Methods  for 
Specifically  Targeting  Tumors — Using 
a  Blocker  Reagent" 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  J.R.  Dixon,  Ph.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7056  ext  206;  fax  301/402-0220;  E- 
Mail:  jd212g@NIH.GOV).  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 

SUPPLEMENTARY  INFORMATION:  Invention 
Title:  "Compositions  and  Methods  for 
Specifically  Targeting  Tumors" 

Inventors:  Drs.  Waldemar  Debinski 
(EM)  and  Raj  K.  Puri  (U.S.F.D.A.). 

USPA  SN:  08/706,207  [=DHHS  Ref. 
No.  E-04  2-00/0]— Filed  with  the 
U.S.P.T.O.  on  August  30,  1996. 

Abstract 

In  a  chimeric  molecule,  two  or  more 
molecules  that  exist  separately  in  their 
native  state  are  joined  together  to  form 
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a  single  entity  (i.e.,  molecule)  having  the 
desired  functionality  of  all  of  its 
constituent  molecules.  Frequently,  one 
of  the  constituent  molecules  of  a 
chimeric  molecule  is  a  "targeting 
molecule".  The  targeting  molecule  is  a 
molecule  such  as  a  ligand  or  an 
antibody  that  specifically  binds  to  its 
corresponding  target,  for  example  a 
receptor  on  a  cell  surface.  Thus,  for 
example,  where  the  targeting  molecule 
is  an  antibody,  the  chimeric  molecule 
will  specifically  bind  (target)  cells  and 
tissues  bearing  the  epitope  to  which  the 
antibody  is  directed. 

Another  constituent  of  the  chimeric 
molecule  may  be  an  "effector 
molecule".  The  effector  molecule  refers 
to  a  molecule  that  is  to  be  specifically 
transported  to  the  target  to  which  the 
chimeric  molecule  is  specifically 
directed.  The  effector  molecule  typically 
has  a  characteristic  activity  that  is 
desired  to  be  delivered  to  the  target  cell. 
Effector  molecules  include  cytotoxins, 
labels,  radionuclides,  other  ligands, 
drugs,  prodrugs,  liposome,  etc.  In 
particular,  where  the  effector 
component  is  a  cytotoxin,  the  chimeric 
molecule  may  act  as  a  potent  cell-killing 
agent  specifically  targeting  the  cytotoxin 
to  cells  bearing  a  particular  target 
molecule.  For  example,  chimeric  fusion 
protein  which  include  interleukin— 4 
("IL— 4")  or  transforming  growth  factor 
(RGFa")  fused  to  Pseudomonas 
exotoxin  ("PE")  or  interleukin-2  ("IL- 
2")  hised  to  Diphtheria  toxin  ("DT") 
have  been  shown  to  specifically  target 
•  and  kill  cancer  cells. 

Generally,  it  is  desirable  to  increase 
specificity  and  affinity  and  decrease 
cross-reactivity  of  chimeric  cj^otoxins 
with  targets  to  be  spared  in  order  to 
increase  their  efficacy.  To  the  extent  a 
chimeric  modecule  preferentially  selects 
and  binds  to  its  target  (e.g.,  a  tumor  cell) 
and  not  to  a  non-target  (e.g.,  a  healthy 
cell),  side  effects  of  the  chimeric 
molecule  will  be  minimized. 
Unfortunately,  many  targets  to  which 
chimeric  cytotoxins  have  been  directed 
(e.g.,  the  IL-2  receptor),  while  showing 
elevated  expression  on  tumor  cells,  are 
also  expressed  to  some  extent,  and  often 
at  significant  levels,  on  healthy  cells. 
Thus,  chimeric  cytotoxins  directed  to 
these  targets  fi'equently  show  adverse 
side-effects  as  they  bind  non-target  (e.g., 
healthy)  cells  that  also  express  the 
targeted  receptor. 

Technology 

The  technology  disclosed  in  the  08/ 
706,207  patent  application  is  directed  to 
a  method  and  compositions  to  deliver 
an  effector  molecule  to  tumor  cell. 
Specifically  the  technology  relates  to  a 
chimeric  molecule  that  specifically 


binds  to  IL-l  3  receptors  which  when 
combined  with  a  blocker  reagent  (e.g., 
inter leukin-4,  an  interleukin— 4 
antagonist,  an  interleukin— 4  receptor 
binding  antibody  etc.)  specifically 
delivers  receptor  directed  cytotoxins  to 
tumors  over  expressing  IL-l  3  receptors 
without  causing  undesired  cytotoxicity 
to  normal  cells.  This  is  because  a  variety 
of  human  cancer  cells  including  brain 
tumors,  kidney  tumors,  and  AIDS- 
associated  Kaposi's  tumors  etc.  over 
express  private  IL-l  3  receptors  and 
normal  cells  express  low  levels  of 
shared  IL-l  3  receptors  with  IL-4 
receptors.  IL-l  3  cytotoxin  remains  very 
cytotoxic  to  cancel  cells  in  the  presence 
of  IL— 4  receptor  blocker  agents  while 
cytotoxicity  and  undesired  side  effects 
of  cytotoxin  administration  are 
prevented  in  normal  cells.  This 
approach  provides  unique  specificity  of 
delivering  IL-l  3  receptor  directed 
cytotoxic  agents  to  cancer  cells. 

The  above  mentioned  Invention  is 
available  for  licensing. 

Dated:  January  12.  2000. 
Jack  Spiegel,  Ph.D., 

Director,  Division  of  Technology  Development 
&■  Transfer.  Office  of  Technology  Transfer. 
|FR  Doc.  00-1424  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and 
a  copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  J.E.  Fahner-Vihtelic  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7735  ext.  270;  Fax:  301/402-0220; 
E-mail;  jf36z@nih.gov.  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 

Artificial  Salivary  Gland 

Bruce  J.  Baum  et  al.  (NIDCR) 


Serial  No.  60/121,335=- 
Filed  24  Feb  1999 

The  present  application  describes  an 
artificial  fluid  secreting  prosthetic 
device  for  non-invasive  insertion  and 
methods  of  using  this  device. 
Specifically,  compositions  and  methods 
based  on  the  discovery  of  an  artificial 
fluid  secreting  prosthesis  are  disclosed 
in  this  application.  Currently,  there  is 
no  conventional  effective  treatment  for 
salivary  gland  hypofunction.  And 
although  the  transplantation  of 
mammalian  salivary  glands  has  also 
been  tried,  this  option  has  not  proven 
desirable  due  to  lack  of  sufficient  donor 
supplies.  To  date,  the  inventors  have 
performed  experiments  that  have 
demonstrated:  (1)  Subjects  having 
irradiated  salivary  gland  cells  can  be 
induced  to  secrete  fluid  subsequent  to 
transfer  of  a  gene;  (2)  heterologous  genes 
can  be  transferred  to  salivary  gland 
cells;  and  (3)  an  artificial  gland  has  been 
designed  having  a  support,  an 
attachment  surface  joined  to  the 
support,  and  a  monolayer  of  allogenic 
cells,  engineered  to  secrete  ions  and 
water  unidirectionally,  joined  to  the 
attachment  surface. 

Dated:  January  11,  2000. 
Jack  Spiegel,  Ph.D., 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[PR  Doc.  00-1425  Filed  l-20-00;8:45aml 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Mentored  Clinical  Scientist  Development 
Award. 

Date:  February  7-8.  2000. 
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Time:  8:00  y 

Agenda:  To 
application.s. 

Place:  Chev; 
Wisconsin  Avi 

Contact  Person 
Review  Admi 
Rockledge  Bu 
Suite  7204,  Be 
435-0299 


,m.  to  4:00  p.m. 

eview  and  evaluate  grant 


Inst  t 


Name  of 

and  Blood 

Demonstration 

Applicants. 
bate:  Februa  r\' 
Time:  9:00  apn 
Agenda:  To 

applications. 
P/oce.  Hi Itor 

Jefferson  Davis 

22202. 
Co/1  for/ 

Scientific  Review 

Branch.  NIH 

6701  Rockiedg 

MD  20892- 


Chase  Holidav  Inn.  5520 
.  Chevy  Chase.  MD  20815. 
Eric  H.  Brown.  Scientific 
iislrafor,  NIH,  NHLBI,  DEA, 
ding  II,  6701  Rockledge  Drive, 
hesda,  MD  20892-7924,  (301) 
ne@gvvgate.nhlbi.nih.gov. 
Coiimittee:  National  Heart  Lung, 
ute  Special  Emphasis  Panel 
and  Education  Research  Grant 


bro'  \! 


24.  2000. 
to  4:00  p.m. 
eview  and  evaluate  grant 

National  Airport  Hotel,  2399 
Highway,  Arlington,  VA 


'  Pers  7n 


-792  4 


(Catalogue  of 
Programs  Nos. 
Sleep  Disord 
Vascular 

Diseases  Research 
and  Resources 
of  Health.  HHS| 


Jen 


'  Disea  les 


Louise  P.  Gorman, 
Administrator.  Review 
rjHLBI.  Rockledge  Building  II, 
Drive.  Suite  7180,  Bethesda, 
(301)435-0270.. 
F  sderal  Domestic  Assistance 
J3.233.  National  Center  for 
Research;  93.837,  Heart  and 
Research;  93.838,  Lung 
:  93.839,  Blood  Diseases 
Research,  National  Institutes 


Dated:  lanuaty 
La  Verne  Y.  Str  ngfield 

Director.  Office. 


Committee  Poll  zy. 
|FR  Doc.  00-141 
BILUNG  C006  41'  D-01-M 


11.2000. 
;field. 

of  Federal  Advisory 

y- 

5  Filed  1-20-00;  8:45  am| 


DEPARTMEK  T  OF  HEALTH  AND 
HUMAN  SER  MCES 

National  Inst  tutes  of  Health 

National  Inst^ute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 


Pursuant  to 
Federal  Advi 
amended  (5  L 
is  hereby  give  n 
meeting. 

The  meetin 
public  in 
provisions  sel 
552b(c)(4)  an( 
as  amended 
the  discussioiis 
confldential 
property  such 
and  personal 
individuals 
applications, 
would  constitlite 


section  10(d)  of  the 
;  ory  Committee  Act,  as 
.S.C.  Appendix  2),  notice 
of  the  following 


Name  of  Con\m 
Disorders  Revi 
Date:  March 
Time:  8  a.m. 


will  be  closed  to  the 
accordance  with  the 
forth  in  sections 
552b(c)(6).  Title  5  U.S.C, 
he  grant  applications  and 
could  disclose 

secrets  or  commercial 
as  patentable  material, 
nformation  concerning 
ated  with  the  grant 
he  disclosure  of  which 
a  clearly  unwarranted 
invasion  of  p(  rsonal  privacy. 


t:  ade 


It  w 


ittee:  Communication 

Committee. 
-2,  2000. 
o  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Melissa  Stick,  Scientific 
Review  Administrator,  Scientific  Review 
Branch,  Division  of  Extramural  Research, 
NIDGD/NIH,  6120  Executive  Blvd..  Bethesda, 
MD  20892,  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  13,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-14,12  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4140-<)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES . 

National  Institutes  of  Health    ■ 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and  person 
information  concerning  individuals 
associated  with  the  grant  applications 
and/or  contract  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  February  9-10,  2000. 

Closed:  February  9,  2000,  7:00  PM  to  9:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road.  Bethesda,  MD  20814. 

Closed:  February  10,  2000,  8:15  AM  to  9:00 
AM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Open:  February  10,  2000,  9:00  AM  to  3:00 
PM. 

Agenda:  Program  documents. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  James  F.  Vaughan, 
Executive  Secretary,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health.  PHS,  DHHS,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  13,  2000. 

LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1413  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee: 

National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
Hazardous  Materials  Worker  Health  and 
Safety  Training  (RFA-99-009). 

Date:  February  22-24,  2000. 

Time:  7:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive,  Durham,  NC  27713. 

Contact  Person:  Michael  A.  Oxman, 
Scientific  Review  Administrator,  NIEHS, 
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Building  31,  Room  B1C02,  31  Center  Drive. 
MSC  2256.  9000  Rockville  Pike,  Bethesda, 
MD  20892-2256,  301-496-9613. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Hazardous  Materials  Worker 
Health  and  Safety  Training  for  the  DOE 
Nuclear  Weapons  Complex  (RFA-99-010). 

Date:  February  24-25,2000. 

Time;  7:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive,  Durham,  NC  27713. 

Contact  Person:  Michael  A.  Oxman, 
Scientific  Review  Administrator,  NIEHS, 
Building  31,  Room  B1C02,  31  Center  Drive, 
MSC  2256,  9000  Rockville  Pike,  Bethesda, 
MD  20892-2256,  301-496-9613. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  January  13,  2000. 
LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1414  Filed  1-20-00;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
Individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  HIV  Vaccine  Clinical  Trial 
Units. 

Date:  February  10-11.  2000. 


Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Suites,  St.  James  Room, 
950  24th  Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Hagit  S.  David,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
NIAID,  NIH,  Room  2217,  6700-B  Brockledge 
Drive,  MSC,  7610,  Bethesda,  MD  20892- 
7610,  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  12.  2000. 
LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1417  Filed  1-20-00;  8:45  am] 
BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  To  Review  a 
Program  Project  Grant  Application. 

Date:  January  25,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Arthur  Schaerdel, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  January  12,  2000. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1418  Filed  1-20-00;  8:45  am] 

BILUrMS  CODE  441 0-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Vaccine  Immunology  Basic 
Research  Centers. 

Date:  8:30  AM  to  5:30  PM. 

Time:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  Mirage  I 
Room.  2101  Wisconsin  Ave.,  N.W.. 
Washington.  DC  20007. 

Contact  Person:  Priti  Mehrotra,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities. 
NIAID,  NIH,  Room  2217,  6700-B  Rockledge 
Drive,  MSC,  7610,  Bethesda,  MD  20892- 
7610,  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  12,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-1419  Filed  1-20-00;  8:45  am] 

BILLING  CODE  4140-01-M 
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DEPARTMEIIT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Insi  itutes  of  Health 


National  Institute 
Infectious  Dl  seases 


of  Allergy  and 

Notice  of  Meeting 


Pursuant  td  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  givi  in  of  the  following 
meeting. 

The  meetir  g  will  be  open  to  the 
public  as  ind  cated  below,  with 
attendance  li  nited  to  space  available. 
Individuals  v  'ho  plan  to  attend  and 
need  special  issistance,  such  as  sign 
language  inte  rpretation  or  other 
reasonable  accommodations,  should 
notify  the  Co  itact  Person  listed  below 
in  advance  o  the  meeting. 

The  meetir  g  will  be  closed  to  the 
public  in  acci  )rdance  with  the 
provisions  se  forth  in  sections 
552b(c)(4)  an  i  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussio  is  could  disclose 
confidential  1  rade  secrets  or  commercial 
property  sucl  as  patentable  material, 
and  personal  information  concerning 
individuals  a  isociated  with  the  grant 


applications, 
would  consti 


the  disclosure  of  which 
ute  a  clearly  unwarranted 


Coifmittee:  Microbiology  and 
Research  Committee. 
>-8.  2000. 
6.  2000,  9:00  AM  to  10:00 

Defci  for  discussion  of 

Jetails  relating  to  committee 
ogram  review. 

y  Inn  Chevy  Chase,  Somerset 
sconsin  Ave..  Chevy  Chase, 

6,  2000.  10:00  AM  to 

r  sview  and  evaluate  grant 

idi  y  Inn  Chevy  Chase,  Somerset 
i  sconsin  Ave.,  Chew  Chase, 


(Catalogue  of  Federal 
Program  Nos. 
and  Transplant^t 
Microbiology 
Research.  Nat 


Dated:  Januaiy  12.  2000 
La  Verne  Y.  Str  ngfield 

Director,  Offi 
Committee  Poll  :y. 
[FR  Doc.  00-14  20 


SILLING  CODE  *U  >-01-M 


invasion  of  p  srsonal  privacy. 

Name  of 
Infectious  Disc 

Date:  March 

Open:  Marc:h 
AM. 

Agenda:  Opi 
administrative 
business  and  p 

Place:  Holid 
Room.  5520  VV 
MD  20815 

Closed:  Mart^ 
adjournment. 

Agenda:  To 
applications 

Place:  Holi 
Room,  5520  VV 
MD  20815 

Contact  Person 
Scientific  Rev 
Review  Prograiii 
Activities,  NIA 
Rockledge  Driv  i 
20892-7610. 


i(  w  , 


Gary  S.  Madonna, 
Administrator.  Scientific 
Division  of  Extramural 
D.  NIH,  Room  2217.  6700-B 
MSC  7610,  Bethesda,  MD 
3(11-496-2550. 


a  id 


Domestic  Assistance 
855,  Allergy,  Immunology, 
ion  Research;  93.856, 

Infectious  Diseases 

I  Institutes  of  Health,  HHS) 


>f  Federal  Advisory 
Filed  1-20-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  January  20,  2000. 

Time:  1 :00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive.  Rm.  2155, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Yen  Li,  Scientific  Review 
Administrator,  Scientific  Review  Program, 
Division  of  Extramural  Activities,  NIAID, 
»NIH,  Room  2217,  6700-B  Rockledge  Drive, 
MSC  7610,  Bethesda,  MD  20892-7610,  301 
496-2550.  Yli@niaid.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transportation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  January  12,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-1421  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  1,  2000. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Eugene  M.  Zimmerman, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202, 
MSC  7812., Bethesda,  MD  20892,  301^35- 
1220,  zimmemg@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group.  Cell 
Development  and  Function  4. 

Date:  February  2-3,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Marcia  Steinberg. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Cell 
Development  and  Function  2. 

Date:  February  3-4,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Ramesh  K.  Nayak, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026. 

Name  of  Committee:  Center  for  Scientific 
■  Review  Special  Emphasis  Panel. 

Date:  February  3-4,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  Micklin, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@csr.nih.gov. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

January  12,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-1416  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-03] 

Federal  Property  Suitable  as  Facilities 
to  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  21.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  aimouncing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated:  January  14,  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 

Assistance  Programs. 

[FR  Doc.  00-1321  Filed  1-20-00;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

action:  Notice  of  Receipt  of 
Applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).     _ 

Permit  No.  TE-20819 

Applicant:  Turner  Collie  &  Braden, 
Inc.,  Houston,  Texas. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  black-capped  vireo  {Vireo 
atricapillus),  golden-cheeked  warbler 
{Dendroica  chrysoparia),  red-cockaded 
woodpecker  (Picoides  borealis),  and 
Houston  toad  (Bufo  houstonensis)  in 
various  counties  in  Texas. 

Permit  No.  TE-20844 

Applicant:  Engineering  and 
Environmental  Consultants,  Inc.  (EEC), 
Tucson,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
(Glaucidium  brasilianum  cactorum), 
and  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  within 
Arizona. 

Permit  No.  TE-21340 

Applicant:  HDR  Engineering,  Inc., 
Phoenix,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  southwestern  willow  flycatcher 
{^Empidonax  traillii  extimus),  cactus 
ferruginous  pygmy-owl  (Glaucidium 
brasilianum  cactorum),  and  desert 
tortoise  (Gopherus  agassizii)  in  Arizona 
and  Nevada. 

Permit  No.  TE-001781 

Applicant:  Lewisville  Aquatic 
Ecosystem  Research  Facility,  Lewisville, 
Texas. 

Applicant  requests  authorization  to 
incidentally  take  fountain  darter 
[Etheostoma  fonticola)  eggs  during 
biomass  harvest  of  hydrilla  in  Spring 
Lake. 

Permit  No.  TE-21563 

Applicant:  Debra  A.  Steinberg,  Peoria, 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 


(Glaucidium  brasilianum  cactorum)  in 
Pima  and  Pinal  Counties,  Arizona. 

Permit  No.  TE-800900 

Applicant:  Lower  Colorado  River 
Authority,  Austin,  Texas. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  bald  eagle  [Haliaeetus 
leucocephalus)  along  the  5  central  Texas 
lakes  and  the  Colorado  River's  run  to 
the  Gulf  of  Mexico. 

Permit  No.  TE-800923 

Applicant:  University  of  Arizona, 
Department  of  Ecology  and  Evolutionary 
Biology,  Tucson,  Arizona. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  capture/collect  from  the 
wild  and/or  captive-bred  specimens  of 
the  Gila  topmirmow  (Poeciliopsis 
occidentalis  occidentalis),  Yaqui  chub 
{Gila  purpurea),  desert  pupfish 
(Cyprinodon  macularius),  and  Colorado 
squawfish  [Ptychocheilus  lucius)  from 
various  sources  and  locations  in 
Arizona. 

Permit  No.  TE-21847 

Applicant:  USGS,  Columbia 
Environmental  Research  Center, 
Coliunbia.  Missouri. 

Applicant  requests  authorization  to 
conduct  scientific  research  using  the 
fountain  darter  [Etheostoma  fonticola), 
the  Colorado  pikeminnow 
[Ptychocheilus  lucius),  and  the 
razorback  sucker  [Xyrauchen  texanus) 
using  captive-bred  specimens. 

Permit  No.  TE-21873 

Applicant:  The  Nature  Conservancy, 
Texas  Chapter,  Ft.  Hood,  Texas. 

Applicant  requests  authorization  to 
net,  band,  and  survey  for  the  golden- 
cheeked  warbler  [Dendroica 
chrysoparia),  and  black-capped  vireo 
(Vireo  atricapillus)  at  Fort  Hood  in  Bell 
and  Coryell  Counties,  Texas. 

Permit  No.  TE-21881 

Applicant:  TRC  Co.  Inc., 
Albuquerque,  New  Mexico. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  in  New 
Mexico,  Arizona,  and  Texas. 

Permit  No.  TE— 21887 

Applicant:  Karen  L.  Dryden, ' 
Litchfield  Park,  Arizona. 

Application  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  cactus  ferruginous  pygmy-owl 
[Glaucidium  brasilianum  cactorum)  in 
Pima  and  Pinal  Counties,  Arizona. 
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DATES:  Writte  Q  comments  on  these 
permit  applic  ations  must  be  received  on 
or  before  Febi  nary  22,  2000. 

ADDRESSES:  V  Written  data  or  comments 
should  be  sul  mitted  to  the  Legal 
Instruments  E  xaminer,  Division  of 
Endangered  S  pecies/Permits,  Ecological 
Services,  P.O  Box  1306,  Albuquerque, 
New  Mexico  17103.  Please  refer  to  the 
respective  pei  mil  number  for  each 
application  vihen  submitting  comments. 
All  comment:  received,  including 
names  and  ac  dresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  tJFORMATlON  CONTACT:  The 

U.S.  Fish  and]  Wildlife  Service, 
Ecological  Se  vices.  Division  of 
Endangered  S  pecies/Permits,  P.O.  Box 
1306,  Albuqujrque,  New  Mexico  87103. 

the  respective  permit 
number  for  ei  ch  application  when 
requesting  co  )ies  of  documents. 

and  other  information 
submitted  wil  h  these  applications  are 
available  for  leview,  subject  to  the 

!  of  the  Privacy  Act  and 
Freedom  of  Ie  formation  Act,  by  any 
party  who  sul  imits  a  written  request  for 
a  copy  of  sucl  i  documents  within  30 
days  of  the  da  te  of  publication  of  this 


notice,  to  the 


iddress  above. 


f  Serv  ces 


Susan  MacMuQin 

Programmatic 
Ecological 
New  Mexico 
(PR  Doc.  00-14*9 

BILUNG  CODE  451  >-01 


/  issistant  Regional  Director. 
,  Region  2,  Albuquerque, 


itl 


The  followi  ng 
applied  for  a 
activities  wi 
notice  is  prov  ded 
10(c)  of  the 
1973,  as  Oine^ded 
seq.y. 

Applicant: 
University  of 
PRT-021337. 

The  applicant 
export  500  sei  i 
splendens  vai , 
Massimo  Mar  ;one 
Guelph,  Ontajio 
were  artifici 
Honolulu  Bottnical 
site  on  Oahu 
scientific  rese|arch 

Applicant 
Anchorage 


Filed  1-20-00;  8:45  am] 
p 


DEPARTME^  T  OF  THE  IffTERIOR 

Fish  and  Wik  life  Service 

Notice  of  Recjeipt  of  Applications  for 
Permit 


applicants  have 
)ermit  to  conduct  certain 
endangered  species.  This 
pursuant  to  Section 
El  idangered  Species  Act  of 
(16U.S.C.  1531,ef 

iarold  L.  Lyon  Arboretum, 
^awaii  at  Manoa,  HI, 

requests  a  permit  to 
ds  of  Achyranthes 
rotundata  to  Dr. 
University  of 
,  Canada.  These  seeds 
propagated  at  the 

Garden  Koko  Crater 
The  export  would  be  for 

purposes, 
k'ukon  E.  Grubaugh, 
A  <C,  PRT-021874. 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebbk  (Damaliscus  pygargus 
dorcas).  Culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  the  date 
of  this  pubUcation. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Zachary  Sharp,  University 
of  New  Mexico,  Albuquerque,  NM, 
PRT-021423. 

Permit  Type:  Import  for  scientific 
research. 

Name  and  Number  of  Animals: 
Atlantic  walrus  (Odobenus  rosmarus 
rosmarus],  1  cross-section  of  canine 
tooth  from  each  of  12  animals. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  import  cross-sections  of 
canine  teeth  for  the  purpose  of  scientific 
research  for  a  preliminary  analysis  to 
determine  if  tooth  cementum  shows 
significant  variations  in  stable  isotopes 
of  carbon,  nitrogen,  and  lead. 

Source  of  Marine  Mammals:  Animals 
were  taken  as  part  of  Canadian  Inuit 
subsistence  hunts  from  eastern  Hudson 
Bay,  Canada,  in  1990-92. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  these  applications 
to  the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data,  comments  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281.  These  requests  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 


appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  January  17,  2000. 
Ki-isten  Nelson, 

Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  00-1488  Filed  1-20-00;  8:45  am] 

BtLUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Environmental  Impact  Statement 
for  the  Proposed  Cabazon  Section  6 
General  Plan,  Cabazon  Indian 
Reservation,  Riverside  County, 
California 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
intends  to  file  a  Final  Environmental 
Impact  Statement  (FEIS)  for  a  general 
development  plan  and  master  lease  of 
approximately  590  acres  on  the  Cabazon 
Indian  Reservation  in  Riverside  County, 
California,  with  the  U.S.  Environmental 
Protection  Agency,  and  that  the  FEIS  is 
now  available  for  final  public  review. 
Brief  descriptions  of  the  proposed 
action  and  alternatives  follow  as 
supplementary  information. 
DATES:  A  Record  of  Decision  will  be 
issued  on  or  after  February  22,  2000. 
ADDRESSES:  Copies  of  this  FEIS  may  be 
obtained  from  Mr.  William  C.  Allan, 
Regional  Environmental  Protection 
Specialist,  Bureau  of  Indian  Affairs, 
Pacific  Region,  2800  Cottage  Way, 
Sacramento,  California  95825,  telephone 
(916)  978-6043;  or  by  contacting  Reese- 
Chemibers  Systems  Consultants,  at  (805) 
386-4343.  Copies  of  the  FEIS  have 
already  been  sent  to  all  agencies  and 
individuals  who  participated  in  the 
scoping  process  or  public  hearings,  who 
commented  on  the  Draft  EIS,  or  who 
have  already  requested  copies  of  the 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  C.  Allan.  (916)  978-6043. 
SUPPLEMENTARY  INFORMATION:  The  BIA 
prepared  this  FEIS  in  cooperation  with 
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the  Cabazon  Band  of  Mission  Indians. 
The  proposed  action  is  a  master  lease 
cind  development  plan  for  the  Cabazon 
Resource  Recovery  Park.  The  lease  area 
is  approximately  590  contiguous  acres 
of  Indian  trust  land  on  the  Cabazon 
Indiem  Reservation.  It  is  located  in 
Section  6,  Township  7  South,  Range  9 
East,  SBB&M,  one  mile  northwest  of  the 
town  of  Mecca,  California.  Subleases 
from  the  master  lease  would  be  for  a 
variety  of  recycling  type  industries. 
These  include,  but  are  not  limited  to,  a 
materials  recovery  facility,  a  biomass 
gasification  plant,  a  food  and  green 
waste  conversion  plant,  an  aquaculture 
facility,  a  used  oil  refinery,  a  platiniun 
recycling  facility,  a  paper  de-inking  and 
recycling  plant  and  a  medical  waste 
disposal  facility.  Support  infrastructure 
would  include  rail  yards  plus  power 
generation/co-generation  and  sewage 
treatment  facilities. 

The  principal  alternatives  to  the 
proposed  action  that  were  analyzed  for 
the  FEIS  include  no  action  (no  approved 
of  the  master  lease)  and  a  reduced  scope 
project,  which  eliminates  the  paper  de- 
inking  and  recycling  plant  and  the 
medical  waste  disposal  facility  from  the 
proposed  action.  The  reduced  scope 
alternative  is  environmentally  preferred 
and  is  recommended  for  selection  in- the 
Recprd  of  Decision. 

Tttiis  notice  is  published  pursuant  to 
Section  1503.1  of  the  Council  of 
Environmental  Quality  Regulations  {40 
CFR,  Parts  1500  through  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  437  et  seq.) 
Department  of  the  Interior  Manual  (510 
DMl-7)  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Dated:  January  13,  2000. 
Kevin  Cover, 

Assistant  Secretary-Indian  Affairs. 

[FR  Doc.  00-1457  Filed  1-20-00;  8:4.5  am] 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Draft  Environmental  Impact  Statement 
for  the  Proposed  Cortina  Integrated 
Waste  Management  Project,  Colusa 
County,  CA 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  closing  date  of  the  public 
comment  period  for  the  Draft 


Environmental  Impact  Statement  for  the 
Proposed  Cortina  hitegrated  Waste 
Management  Project,  Colusa  County, 
CA,  which  was  announced  in  the 
Federal  Register  on  December  20,  1999 
(64  FR  71149),  has  been  extended  from 
February  15,  2000  to  March  17,  2000. 
DATES:  The  date  by  which  v\rritten 
comments  must  arrive  is  extended  from 
February  15,  2000  to  March  17,  2000. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
or  hand  carry  written  comments  to 
Ronald  M.  Jaeger,  Regional  Director. 
Pacific  Region,  Bureau  of  Indian  Affairs, 
2800  Cottage  Way,  Sacramento, 
California  95825-1846.  You  may  also 
comment  via  the  Internet  to 
billallan@bia.gov.  Please  submit  Internet 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Include  yom-  name, 
return  address  and  the  caption,  "DEIS 
Comments,  Cortina  Integrated  Waste 
Management  Project,  Cortina  Indian 
Rancheria  of  Wintun  Indians,  Colusa 
County,  California,"  on  the  first  page  of 
your  written  comments  or  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (916)  978-6043. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours, 
8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  (916)  978-6043. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  accordance  with 
section  1503.1  of  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500  through  1508), 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.).  and 
the  Department  of  the  Interior  Manual 


(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — In^an  Affairs  by  209  DM  8. 

Dated:  January  11,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  00-1456  Filed  1-20-00;  8:45  am) 

BILUNQ  COOE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management     ^ 

[CA-660-00-1 22a-HA] 

Restrictions  on  Use  of  Public  Lands 
and  Facilities 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior,  Palm 
Springs-South  Coast  Field  Office,  Desert 
District,  California. 

ACTION:  Notice — Temporary  closure  of 
public  lands  and  facilities  to  dogs. 

SUMMARY:  In  compliance  with  Title  43 
Code  of  Federal  Regulations  (CFR), 
Subpart  8364.1(c),  notice  is  hereby 
given  that  the  Bureau  of  Land 
Management  (BLM)  prohibits  persons 
bringing  dogs  onto  certain  public  lands 
within  the  Santa  Rosa  Mountains 
National  Scenic  Area  (SRMNSA), 
Riverside  County,  whether  leashed  or 
free-roaming,  except  when  said  dogs 
remain  inside  a  motor  vehicle.  The 
public  lands  hereby  closed  to  dogs 
include  all  such  lands  within  Section 
36,  Township  4  South,  Range  4  East, 
San  Bernardino  Meridian  (SBM)  and 
Section  36,  Township  5  South,  Range  4 
East,  SBM,  and  public  lands  within  the 
SRMNSA  that  lie  east  and  southeast  of, 
but  not  including.  Township  5  South. 
Range  4  East,  SBM.  Public  lands 
excepted  from  the  closure  are  all  such 
lands  within  NW'/i  Section  24, 
Township  6  South,  Range  6  East.  SBM, 
and  public  lands  within  E'/2  Section  5, 
Township  5  South.  Range  5  East,  SBM 
that  lie  north  of  Dunn  Road  and  below 
an  elevation  of  800  feet  above  sea  level. 
This  closure  shall  be  in  effect  year- 
round  from  Februar>'  1,  2000.  until 
completion  of  a  comprehensive  trails 
management  plan  which  addresses  all 
aspects  of  trail  and  trailhead  use  in  the 
Santa  Rosa  Mountains  National  Scenic 
Area,  including  any  restrictions 
pertaining  to  dogs.  Persons  requiring 
accompaniment  by  a  seeing-eye  dog  and 
those  using  dogs  to  facilitate  search  and 
rescue  or  law  enforcement  operations 
are  exempt  from  this  order. 
SUPPLEMENTARY  INFORMATION:  On  March 
18.  1998,  the  U.S.  Fish  and  Wildlife 
Service  declared  through  publication  of 
a  final  rule  (63  FR  13134)  that  the 
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should  contact  the  individual  cited 
below. 

Any  person  who  fails  to  comply  with 
this  order  may  be  subject  to  the 
penahies  provided  in  43  CFR  8360.0-7. 
FOR  ADOmONAL  INFORMATION  CONTACT: 

Jim  Foote,  BLM,  Palm  Springs-South 
Coast  Field  Office,  P.O.  Box  1260,  North 
Palm  Springs,  CA  92258,  telephone 
760-251-4836. 

Dated:  January  12,  2000. 
fames  G.  Kenna, 

Field  Manager. 

[FR  Doc.  00-1447  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-00-1 040-DE] 

Notice  Of  Extension  of  Public 
Comment  Period 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Extension  of  Public 

Comment  Period  for  Thirty  (30)  Days. 

SUMMARY:  The  Biu-eau  of  Land 
Management  (BLM)  announces  the 
extension  of  the  public  comment  on 
four  Draft  Riparian  and  Aquatic  Habitat 
Management  Plan  Environment  Impact 
Statements  (DEISs)  and  Possible 
Resource  Management  Plan 
Amendments  (RMPAs).  The  four 
documents  are  for  the  Taos  Field  Office, 
the  Farmington  Field  Office,  the 
Albuquerque  Field  Office  and  the  Las 
Cruces  Field  Office. 

The  30  day  extension  of  the  public 
comment  period  was  granted  for  the 
four  documents  after  BLM  review  of  the 
reasons  for  the  request  for  extensions  on 
two  of  them.  The  thirty  day  extension 
starts  immediately  after  the  end  of  the 
ninety  day  (90)  public  comment  period. 
The  ninety  (90)  day  public  comment 
period  ended  January  12,  2000.  The 
Thirty  (30)  extension  of  the  public 
comment  period  starts  January  13,  2000 
and  ends  February  11,  2000. 
ADDRESSES:  Written  comments  on  the 
Draft  documents  should  be  sent  as 
follows: 

Comment  on  the  Draft  Taos  Field 
Office  Riparian  and  Aquatic  Habitat 
Management  Plan  and  Possible  RMP 
Amendment  should  be  sent  to:  Taos 
Field  Office,  Taos  HMP/EIS/RMPA 
Team  Leader,  226  Cruz  Alta  Road,  Taos, 
NM  87571-5983. 

Comment  on  the  Draft  Farmington 
Field  Office  Riparian  and  Aquatic 
Habitat  Management  Plan  and  Possible 
RMP  Amendment  should  be  sent  to: 


Farmington  Field  Office,  Farmington 
HMP/EIS/RMPA  Team  Leader,  1235  La 
Plata  Highway,  Farmington,  NM  87401- 
1808. 

Comment  on  the  Draft  Albuquerque 
Field  Office  Riparian  and  Aquatic 
Habitat  Management  Plan  and  Possible 
RMP  Amendment  should  be  sent  to: 
Albuquerque  Field  Office,  Rio  Puerco 
HMP/EIS/RMPA  Team  Leader,  435 
Montano  Road,  NE,  Albuquerque,  NM 
87107-4935. 

Comment  on  the  Draft  Las  Cruces 
Field  Office  Riparian  and  Aquatic 
Habitat  Management  Plan  and  Possible 
RMP  Amendment  should  be  sent  to:  Las 
Cruces  Office,  Mimbres  HMP/EIS/ 
RMPA  Team  Leader,  1800  Marquess 
Street,  Las  Cruces,  NM  88005-3371. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
(8:00  am  to  4:30  pm)  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS  and 
possible  RMPA.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comments. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
ft'om  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Taos  Field  Office,  Ram  Herrera, 
505-751-4705. 

(2)  Farmington  Field  Office,  Bob 
Moore,  505-599-6311. 

(3)  Albuquerque  Field  Office,  Jim 
Silva,  505-761-8901. 

(4)  Las  Curces  Field  Office,  Bill 
Merhege,  505-525-4369. 

SUPPLEMENTARY  INFORMATION:  The  two 
Draft  Riparian  and  Aquatic  Habitat 
Management  Plan  and  Environmental 
Impact  Statements  and  Possible  RMP 
Amendments  are  being  prepared  to 
provide  comprehensive  riparian  and 
aquatic  management  guidance  for 
restoring  and  protecting  riparian  habitat 
under  BLM  jurisdiction. 

Dated:  January  14,  2000. 
M.J.  Chavez, 

State  Director. 

[FR  Doc.  00-1503  Filed  1-20-00;  8:45ani] 

BILUNG  CODE  4310-FB-4II 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C  A-61  (M)9-0777-42] 

Meeting  of  the  California  Desert 
District  Advisory  Council 

summary:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92—463 
and  94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  participate  in  a  field 
tour  of  the  BLM-administered  public 
lands  on  Friday.  February  25,  2000,  and 
meet  in  formal  session  on  Saturday, 
February  26  from  8  a.m.  to  5  p.m.  The 
Saturday  meeting  will  be  held  in  the 
Mirage  East  Conference  Room  at  the 
Miracle  Springs  Hotel  and  Spa,  located 
at  10625  Palm  Drive,  Desert  Hot 
Springs,  California.  To  reach  the  hotel, 
take  the  Palm  Drive  exit  off  Interstate  10 
and  drive  north  approximately  six  miles 
to  the  hotel,  which  will  be  on  the  left 
(west)  side  of  Palm  Drive. 

The  Council  and  interested  members 
of  the  public  will  assemble  for  the  field 
toiu'  at  the  Miracle  Springs  Hotel 
parking  lot  at  7:15  a.m.  and  depart  at 
7:30  a.m.  Members  of  the  public  are 
welcome  to  participate  in  the  tour,  but 
should  plan  on  providing  their  own 
transportation,  drinks,  and  lunch. 

The  Saturday  meeting  agenda  will 
include  discussions  on  the  bioregional 
planning  efforts  and  the  proposed 
National  Monument  designation  for  the 
San  Jacinto  and  Santa  Rosa  Mountains. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
beginning  of  the  meeting  for  topics  not 
on  the  agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management,  Public  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Poran  Sanchez  at  (909)  697-5220,  BLM 
California  Desert  District  External 
Affairs. 

Dated:  January  14,  2000. 
Alan  Stein, 

Assistant  Distpct  Manager. 

[FR  Doc.  00-1448  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4310-40-U 


DEPARTMENT  OF  THE  INTERIOR 

NATIONAL  PARK  SERVICE 

Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  thirty-first  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 
DATES:  The  public  meeting  will  be  held 
on  February  16,  2000,  from  7  p.m.-9 
p.m. 

LOCATION:  The  meeting  will  be  held  at 
Cyclorama  Auditorium,  125  Taneytown 
Road,  Gettysbiurg,  Permsylvania  17325. 
AGENDA:  Sub-Committee  Reports, 
Federal  Consistency  Projects  Within  the 
Gettysburg  Battlefield  Historic  District, 
Operational  Update  on  Park  Activities, 
Election  of  Officers  for  year  2000  and 
Citizens  Open  Forum. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg,  Pennsylvania  17325. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 

Dated:  January  13.  2000. 
John  McKenna, 

Acting  Superintendent.  Gettysburg  NMP/ 
Eisenhower  NHS. 
[FR  Doc.  00-1509  Filed  1-20-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  31, 1999,  and 
contract  actions  that  have  been 


completed  or  discontinued  since  the  last 
publication  of  this  notice  on  October  21, 
1999.  From  the  date  of  this  publication, 
future  quarterly  notices  during  this 
calendar  year  will  be  limited  to  new, 
modified,  discontinued,  or  completed 
contract  actions.  This  annual  notice 
should  be  used  as  a  point  of  reference 
to  identify  changes  in  future  notices. 
This  notice  is  one  of  a  variety  of  means 
used  to  inform  the  public  about 
proposed  contractual  actions  for  capital 
recovery  and  management  of  project 
resources  and  facilities.  Additional 
Bureau  of  Reclamation  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Aimouncements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Simons,  Manager,  Water 
Contracts  and  Repayment  Office,  Bureau 
of  Reclamation,  PO  Box  25007,  Denver. 
Colorado  80225-0007;  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13,  1987,  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory . 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Feb.  22.  1982. 
a  tabulation  is  provided  of  all  proposed 
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the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BON)  Basis  of  Negotiation 

(BCP)  Boulder  Canyon  Project 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  Central  Valley  Project 

(CRSP)  Colorado  River  Storage  Project 

(D&MC)  Drainage  and  Minor 

Construction 
(FR)  Federal  Register 
(IDD)  Irrigation  and  Drainage  District 
(ID)  Irrigation  District 
(M&I)  Municipal  and  Industrial 
(NEPA)  National  Environmental  Policy 

Act 
(O&M)  Operation  and  Maintenance 
(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(PPR)  Present  Perfected  Right 
(RRA)  Reclamation  Reform  Act 
(R&B)  Rehabilitation  and  Betterment 
(SOD)  Safety  of  Dams 
(SRPA)  Small  Reclamation  Projects  Act 
(WCUA)  Water  Conservation  and 

Utilization  Act 
(WD)  Water  District 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road,  Suite  100,  Boise,  Idaho 
83706-1234,  telephone  208-378-5346. 

1.  Irrigation,  M&I,  and  miscellaneous 
water  users;  Idaho,  Oregon,  Washington, 
Montana  and  Wyoming:  Temporary  or 
interim  water  service  contracts  for 
irrigation,  M&I,  or  miscellaneous  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

2.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $8  per  acre-foot 
per  annum. 

3.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $8  per  acre-foot  per 
annum. 

4.  Pioneer  Ditch  Company,  Boise 
Project,  Idaho;  Clark  and  Edwards  Canal 
and  Irrigation  Company,  Enterprise 
Canal  Company,  Ltd.,  Lenroot  Canal 
Company,  Liberty  Park  Canal  Company, 
Parsons  Ditch  Company,  Poplar  ID, 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat 
District  Improvement  Company, 
Wapinitia  Project,  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  RRA  (Public  Law  97-293). 

5.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 


6.  Palmer  Creek  WD  Improvement 
Company,  Willamette  Basin  Project, 
Oregon:  Irrigation  water  service  contract 
for  approximately  13,000  acre-feet. 

7.  U.S.  Fish  and  Wildlife  Service  and 
Boise-Kuna  ID,  Boise  Project,  Idaho: 
Memorandum  of  Agreement  for  the  use 
of  approximately  400  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  for  wildlife 
mitigation  purposes  (ponds  and 
wetlands). 

8.  North  Unit  ID  and/or  City  of 
Madras,  Deschutes  Project,  Oregon: 
Long-term  municipal  water  service 
contract  for  provision  of  approximately 
125  acre- feet  annually  from  the  project 
water  supply  to  the  City  of  Madrasf 

9.  North  Unit  ID  District,  Deschutes 
Project,  Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Wickiup  Dam. 

10.  Five  individual  contractors, 
Umatilla  Project,  Oregon:  Repayment 
agreements  for  reimbursable  cost  of  dam 
safety  repairs  to  McKay  Dam. 

11.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  convey  non-project 
water. 

12.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  store  non-project 
water.    ' 

13.  Okanogan  ID,  Okanogan  Project, 
Washington:  SOD  contract  to  repay 
District's  share  of  cost  of  dam  safety 
repairs  to  Salmon  Lake  Dam. 

14.  Trendwest  Resorts,  Yakima 
Project,  Washington:  Long-term  water 
exchange  contract  for  assignment  of 
Teanaway  River  and  Big  Creek  water 
rights  to  Reclamation  for  instream  flow 
use  in  exchange  for  annual  use  of  up  to 
3,500  acre-feet  of  water  from  Cle  Elum 
Reservoir  for  a  proposed  resort 
development. 

15.  Milner  ID,  Minidoka-Palisades 
Projects,  Idaho:  Amendment  of  storage 
contracts  to  reduce  the  District's 
spaceholding  in  Palisades  Reservoir  by 
up  to  5,162  acre-feet,  thereby  allowing 
use  of  this  space  by  Reclamation  for 
flow  augmentation. 

16.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Contract  for  up  to  2,170 
acre-feet  of  water  for  municipal  use. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-978-5250. 

1.  Irrigation  water  districts,  individual 
irrigators,  MI  and  miscellaneous  water 
users,  Mid-Pacific  Region  projects  other 
than  CVP:  Temporary  (interim)  water 
service  contracts  for  available  Project 
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water  for  irrigation,  M&I,  or  fish  and 
wildlife  purposes  providing  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  temporary  Warren 
Act  contracts  for  use  of  Project  facilities 
for  terms  up  to  1  year;  long-term 
contracts  for  similar  service  for  up  to 
1 ,000  acre-feet  annually. 

Note.  Copies  of  the  standard  fonns  of 
temporary  water  service  contracts  for  the 
various  types  of  service  are  available  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

2.  Contractors  from  the  American 
River  Division,  Buchanan  Unit,  Cross 
Valley  Canal,  Delta  Division,  Friant 
Division,  Hidden  Unit,  Sacramento 
River  Division,  San  Felipe  Division, 
Shasta  Division,  Trinity  River  Division, 
and  West  San  Joaquin  Division,  CVP, 
California:  Early  renewal  of  existing 
long-term  and  interim  renewal  water 
service  contracts  with  contractors 
having  contracts  which  expire  between 
2000  and  2001;  water  quantities  for 
these  contracts  total  in  excess  of  5.6M 
acre-feet.  These  contract  actions  will  be 
accomplished  through  long-term 
renewal  contracts  pursuant  to  Public 
Law  102-575.  Prior  to  completion  of 
negotiation  of  long-term  renewal 
contracts,  existing  interim  renewal 
water  service  contracts  may  be  renewed 
through  successive  interim  renewal  of 
contracts. 

3.  Redwood  Valley  County  WD, 
SRPA,  California:  District  is  considering 
restructiuring  the  repayment  schedule 
pursuant  to  Public  Law  100-516  or 
initiating  new  legislation  to  prepay  the 
loan  at  a  discounted  rate.  Prepayment 
option  under  Public  Law  102-575  has 
expired. 

4.  El  Dorado  County  Water  Agency, 
CVP,  California:  M&I  water  service 
contract  to  supplement  existing  water 
supply:  15,000  acre-feet  for  El  Dorado 
Coimty  Water  Agency  authorized  by 
Public  Law  101-514. 

5.  U.S.  Fish  and  Wildlife  Service, 
California  Department  of  Fish  and 
Game,  Grasslands  WD,  CVP,  California: 
Water  service  contracts  to  provide  water 
supplies  for  refuges  and  private 
wetlands  within  the  CVP  pursuant  to 
Public  Law  102-575  and  Federal 
Reclamation  Laws;  quantity  to  be 
contracted  for  is  approximately  450,000 
acre-feet. 

6.  Sutter  Extension  WD,  Biggs- West 
Gridley  WD,  Buena  Vista  Water  Storage 
District,  and  the  State  of  California 
Department  of  Water  Resoiu-ces,  CVP, 
California:  Pursuant  to  Public  Law  102- 
575,  conveyance  agreements  for  the 
purpose  of  wheeling  refuge  water 
supplies  and  fimding  District  facility 
improvements  and  exchange  agreements 


to  provide  water  for  refuge  and  private 
wetlands. 

7.  Mountain  Gate  Community 
Services  District,  CVP,  California: 
Amendment  of  existing  long-term  water 
service  contract  to  include  right  to 
renew.  This  amendment  will  also 
conform  the  contract  to  ciurent 
Reclamation  law,  including  Public  Law 
102-575. 

8.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 
Repayment  contract  for  SOD  work  on 
Bradbury  Dam. 

9.  CVP  Service  Area,  California: 
Temporary  water  purchase  agreements 
for  acquisition  of  20,000  to  200,000 
acre-feet  of  water  for  fish  and  wildlife 
purposes  as  authorized  by  the  Central 
Valley  Project  Improvement  Act  for 
terms  of  up  to  3  years. 

10.  City  of  Roseville,  CVP.  California: 
Execution  of  long-term,  Warren  Act 
contract  for  conveyance  of  non-project 
water  provided  from  the  Placer  Coimty 
Water  Agency.  This  contract  will  allow 
CVP  facilities  to  be  used  to  deliver  jion- 
project  water  to  the  City  of  Roseville  for 
use  within  their  service  area. 

11.  Sacramento  Mimicipal  Utility 
District,  CVP,  California:  Amendment  of 
existing  water  service  contract  to  allow 
for  additional  points  of  diversion  and 
assignment  of  up  to  15,000  acre- feet  of 
CVP  water  to  the  Sacramento  County 
Water  Agency.  The  amended  contract 
will  conform  to  current  Reclamation 
law. 

12.  Mercy  Springs  WD.  CVP. 
California:  Partial  assignment  of  about 
7,000  acre-feet  of  Mercy  Springs  WD's 
water  service  contract  to  Westlands  WD 
for  agricultural  use. 

13.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 
Contract  to  transfer  responsibility  for 
O&M  and  O&M  funding  of  certain 
Cachuma  Project  facilities  to  the 
member  imits. 

14.  M&T,  Inc.,  Sacramento  River 
Water  Rights  Contractors.  CVP, 
California:  A  proposed  exchange 
agreement  with  M&T,  Inc.,  to  take  Butte 
Creek  water  rights  water  from  the 
Sacramento  River  in  exchange  for  CVP 
water  to  facilitate  habitat  restoration. 

15.  East  Bay  Municipal  Utility 
District,  CVP,  California:  Amendment  to 
long-term  water  service  contract  No.  14— 
06-200-5183A,  to  change  the  points  of 
diversion. 

16.  Madera  ID,  Lindsay-Strathmore 
ID,  and  Delta  Lands  Reclcunation 
District  No.  770,  CVP,  California: 
Execution  of  2-  to  3-year  Warren  Act 
contracts  for  conveyance  of  non-project 
water  in  the  Friant-Kem  and/or  Madera 
Canals  when  excess  capacity  exists. 


17.  Casitas  Municipal  WD,  Ventura 
Project,  California:  Repayment  contract 
for  SOD  work  on  Casitas  Dam. 

18.  Centerville  Community  Services 
District,  CVP,  California:  A  long-term 
supplemental  repayment  contract  for 
reimbursement  to  the  United  States  for 
conveyance  costs  associated  with  CVP 
water  conveyed  to  Centerville. 

19.  El  Dorado  ID,  CVP,  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  non-project 
water.  This  contract  will  allow  CVP 
facilities  to  be  used  to  deliver  non- 
project  water  to  the  District  for  use 
within  their  service  area. 

20.  Placer  County  Water  Agency.  CVP, 
California:  Amendment  of  existing 
water  service  contract  to  allow  for 
additional  points  of  diversion  and 
reduction  in  the  amount  of  CVP  water 
to  be  delivered  from  a  maximimi  of 
117.000  acre-feet  to  a  maximum  of 
35,000  acre-feet.  The  amended  contract 
will  conform  to  current  Reclamation 
law. 

21.  Langell  Valley  ID,  Horsefly  ID,  and 
Tulelake  ID,  Klamath  Project,  Oregon: 
Repayment  contract  for  SOD  work  on 
Clear  Lake  Dam. 

22.  Widren  WD,  CVP,  California: 
Assignment  of  2,940  acre-feet  of  Widren 
WD's  water  service  contract  to  the  City 
of  Tracy.  The  assignment  will  require 
approval  of  conversion  of  the  District's 
CVP  irrigation  water  to  M&I. 

23.  Warren  Act  Contracts,  CVP, 
California:  Execution  of  long-term 
Warren  Act  contracts  with  various 
entities  for  conveyance  of  non-project 
water  in  the  Delta-Mendota  Canal. 

24.  Tuolumne  Utilities  District 
(formerly  Tuolumne  Regional  WD), 
CVP,  California:  Long-term  water 
service  contract  for  up  to  9,000  acre-feet 
from  New  Melones  Reservoir,  and 
possibly  long-term  contract  for  storage 
of  non-project  water  in  New  Melones 
Reservoir. 

25.  Sierra  Pacific  Power  Company, 
Town  of  Fernley,  State  of  California, 
City  of  Reno,  City  of  Sparks,  Washoe 
County,  State  of  Nevada,  Truckee- 
Carson  ID,  and  any  other  local  interest 
or  Native- American  Tribal  interest,  who 
may  have  negotiated  rights  under  Public 
Law  101-618;  Nevada  and  California: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Public  Law  101-618  and 
the  Preliminary  Settlement  Agreement. 
The  contracts  shall  be  consistent  with 
the  Truckee  River  Water  Quality 
Settlement  Agreement  and  the  terms 
and  conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 

26.  City  of  Folsom,  CVP.  California: 
Contract  to  amend  their  water  rights 
settlement  contract's  point  of  diversion. 
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Ci  rbona  ID,  CVP,  California: 
\Va  Ten  Act  contract  for 
Dfl  non-project  water  in  the 

Canal, 
dosta  WD,  CVP,  California: 
service  contract  No.  I75r- 
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lie  -'. 
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Canal. 
Redding.  CVP,  California: 
;ontract  No.  14-06-200- 
jurpose  of  renegotiating 
of  contract  article  15, 

and  Apportionment," 
( :urrent  CVP  M&I  water 

Tehama tolusa  Canal  Authority, 
Amendment  of  existing 
agreement  to  also 
of  the  Red  Bluff 
and  related  facilities. 
Bethany  ID,  CVP, 

term  Warren  Act 
conveyance  of  non-project 
-Mendota  Canal. 
Renewal  Institute,  CVP, 
Probosed  water  purchase 
Resource  Renewal 
permanent  purchase  of 
Butte  Creek  for  instream 

Sacrame  ito  Area  Flood  Control 

California:  Execution  of  a 
ations  Agreement  for 
c  aerations  of  Folsom  Dam 
o  allow  for  recovery  of 

with  operating  a 
;ontrol  pool  of  400,000  to 
of  water  during  the 
s  ^ason.  This  agreement  is 
'ederal  law. 

River  ID,  Porterville 
and  Pioneer  Water 
s  Project,  California: 
contract  for  the  SOD  costs 
irrigation  purpose  of 


OiM 


Loig 


D(  !lta- 


27.  Banta 
Long-term 
conveyance  o 
Delta-Mendoti 

28.  Contra 
Amend  water 
3401  for  the 
provisions  of 
Shortage  and 
conform  to 
shortage  polic  ' 

29.  Plain 
Long-term 
conveyance  of 
Delta-MendotJ 

30.  City  of 
Amend  water 
5272A  for  the 
the  provisions 
"Water  Shorta  >e 
to  conform  to 
shortage  polic ' 

31 
CVP,  Califomik 
long-term  O&h  I 
include  the 
Diversion  Dan 

32.  Byron 
California 
contract  for 
water  in  the 

33.  Resource 
California: 
agreement  wit  i 
Institute  for  th 
water  rights  or 
flow  piarposes 

34. 
Agency,  CVP, 
long-term  Ope 
flood  control 
and  Reservoir 
costs  associate^ 
variable  flood 
670,000  acre-f 
flood  control 
to  conform  to 

35.  Lower 
ID,  Vandalia 
Company, 
Repayment 
assigned  to  tht  • 
Success  Dam. 

The  follow 
been  disconti 
publication  of 
1999. 

1.  (5)  Naval 
Carson  ID, 
Amend  water 
06-400-1024 
on  Naval  Air 
has  been  pos 
pursued  at  a 


T  lie : 


ni 

Sue  :es 


contract  action  has 
since  the  last 
his  notice  on  October  21, 


iriig 
nued 


Ur  Station  and  Truckee 
Ne\  rlands  Project,  Nevada: 
!  ervice  agreement  No.  14- 
the  use  of  project  water 
S  tation  Land.  This  action 
tp  oned,  but  may  be 
time. 


la  ter ' 


Lower  Colorac  o 

Bureau  of  Rf  cl 
(Nevada  Highv  ray 


Region 

amation.  PO  Box  61470 
and  Park  Street), 


Boulder  City,  Nevada  89006-1470, 
telephone  702-293-8536. 

1.  Milton  and  Jean  Phillips,  Cameron 
Brothers  Construction  Co.,  Ogram 
Farms,  Bruce  Church,  Inc.,  and  Sunkist 
Growers,  Inc.,  BCP,  Arizona:  Colorado 
River  water  delivery  contracts,  as 
recommended  by  Arizona  Department 
of  Water  Resources,  with  agricultural 
entities  located  near  the  Colorado  River 
for  up  to  11,057  acre-feet  per  year  total. 

2.  Armon  Curtis,  Arlin  Dulin,  Jack 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Amendatory  Colorado  River 
water  delivery  contracts:  To  exempt 
each  referenced  contractor  from  the 
acreage  limitation  and  full-cost  pricing 
provisions  of  the  RRA. 

3.  Brooke  Water  Co.  and  Havasu 
Water  Co.,  BCP,  Arizona:  Contracts  for 
additional  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  1,540  acre-feet  per 
year  for  domestic  uses  as  recommended 
by  the  Arizona  Department  of  Water 
Resources. 

4.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Agreement  for  delivery  of 
Colorado  River  water  for  the  National 
Park  Service's  Federal  Establishment 
PPR  for  diversion  of  500  acre-feet 
annually  and  the  National  Park 
Service's  Federal  Establishment  PPR 
pursuant  to  Executive  Order  No.  5125 
(April  25,  1930). 

5.  Mohave  Valley  IDD,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  area,  diversion  points,  RRA 
exemption,  and  PPRs. 

6.  Miscellaneous  PPR  entitlement 
holders,  BCP,  Arizona,  and  California: 
New  contracts  for  entitlement  to 
Colorado  River  water  as  decreed  by  the 
U.S.  Supreme  Court  in  Arizona  v. 
California,  as  supplemented  or 
amended,  and  as  required  by  section  5 
of  the  Boulder  Canyon  Project  Act. 
Miscellaneous  PPRs  holders  are  listed  in 
the  January  9,  1979,  Supreme  Court 
Supplemental  Decree  in  Arizona  v. 
California  et  al. 

7.  Miscellaneous  PPR  No.  11,  BCP, 
Arizona:  Assign  a  portion  of  the  PPR 
from  Holpal  to  McNulty  et  al. 

8.  Federal  establishment  PPRs 
entitlement  holders,  BCP:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlement  of  the  Colorado 
River,  Fort  Mojave,  Quechan, 
Chemehuevi,  and  Cocopah  Indian 
Tribes. 

9.  United  States  facilities,  BCP, 
Arizona  and  California:  Reservation  of 
Colorado  River  water  for  use  at  existing 


Federal  facilities  and  lands 
administered  by  Reclamation. 

10.  Bureau  of  Land  Management,  BCP, 
Arizona:  Contract  for  1,176  acre-feet  per 
year,  for  irrigation  use,  of  Arizona's 
Colorado  River  water  that  is  not  used  by 
higher-priority  Arizona  entitlement 
holders. 

11.  Curtis  Family  Trust  et  al.,  BCP, 
Arizona:  Contract  for  2,100  acre-feet  per 
year  of  Colorado  River  water  for 
irrigation. 

12.  Beattie  Farms  SW,  BCP,  Arizona: 
Contract  for  1,890  acre-feet  per  year  of 
unused  Arizona  entitlement  of  Colorado 
River  water  for  irrigation  use. 

13.  Arizona  Game  and  Fish 
Department,  BCP,  Arizona:  Contract  for 
250  acre-feet  per  year  of  unused  Arizona 
entitlement  of  Colorado  River  water  for 
envirormiental  use  until  a  permanent 
water  supply  can  be  obtained. 

14.  U.S.  Fish  and  Wildlife  Service, 
Lower  Colorado  River  Refrige  Complex, 
BCP,  Arizona:  Agreement  to  administer 
the  Colorado  River  water  entitlement  for 
refuge  lands  located  in  Arizona  to 
resolve  water  rights  coordination  issues, 
and  to  provide  for  an  additional 
entitlement  for  nonconsumptive  use  of 
flow  through  water. 

15.  Hilander  C  ID,  Colorado  River 
Basin  Salinity  Control  Project,  Arizona: 
Colorado  River  water  delivery  contract 
for  4,500  acre-feet  per  year. 

16.  Maricopa-Stanfield  IDD,  CAP, 
Arizona:  Amend  distribution  system 
repayment  contract  No.  4-07-30- 
W0047  to  reschedule  repayment 
pursuant  to  June  28,  1996,  agreement. 

17.  Indian  and  non-Indian  agricultural 
and  MI  water  users,  CAP,  Arizona:  New 
and  amendatory  contracts  for  repajmient 
of  Federal  expenditures  for  construction 
of  distribution  systems. 

18.  Tohono  O'odham  Nation,  SRPA. 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

19.  San  Tan  ID,  CAP,  Arizona:  Amend 
distribution  system  repayment  contract 
No.  6-07-30-W0120  to  increase  the 
repayment  obligation  by  approximately 
$168,000. 

20.  Central  Arizona  Drainage  and 
Irrigation  District,  CAP,  Arizona: 
Amend  distribution  system  repayment 
contract  No.  4-07-30-W0048  to  modify 
repayment  terms  piursuant  to  final  order 
issued  by  U.S.  Bankruptcy  Court, 
District  of  Arizona. 

21.  City  of  Needles,  Lower  Colorado 
Water  Supply  Project,  California: 
Amend  contract  No.  2-07-30-W0280  to 
extend  Needles  water  service 
subcontracting  authority  to  the  Counties 
of  Imperial  and  Riverside. 

22.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  California,  BCP,  California: 
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Contract  to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  Ail- 
American  Canal  seepage  water  in 
accordance  with  Title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act 
dated  November  17,  1988. 

23.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  the  Coachella  Branch  of  the  Ail- 
American  Canal  in  accordance  with 
Title  II  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  November 
17,1988. 

24.  Southern  Nevada  Water  Authority, 
Robert  B.  Griffith  Water  Project,  BCP, 
Nevada:  Amend  the  repayment  contract 
to  provide  for  the  incorporation  of  the 
Griffith  Project  into  the  expanded 
southern  Nevada  Water  System,  funded 
and  built  by  Southern  Nevada  Water 
Authority,  to  facilitate  the  diversion, 
treatment,  and  conveyance  of  additional 
water  out  of  Lake  Mead  for  which  the 
Authority  has  an  existing  entitlement  to 
use. 

25.  Salt  River-Pima  Maricopa  Indian 
Community,  CAP,  Arizona:  O&M 
contract  for  its  CAP  water  distribution 
system. 

26.  Bullhead  City,  BCP.  Arizona: 
Assignment  of  annual  1,800  acre-feet 
Colorado  River  water  entitlement  and 
associated  service  area  from  Mohave 
County  Water  Conservation  District  to 
Bullhead  City,  Arizona. 

27.  U.S.  Army  Proving  Ground,  BCP, 
Arizona:  Agreement  for  1,883  acre-feet 
of  Colorado  River  water  per  year. 

28.  Arizona  State  Land  Department, 
BCP,  Arizona:  Colorado  River  water 
delivery  contract  for  1,400  acre-feet  per 
year  for  domestic  use. 

29.  Miscellaneous  PPR  No.  38,  BCP, 
California:  Assign  Schroeder's  portion 
of  the  PPR  to  Murphy  Broadcasting  and 
change  the  place  and  type  of  water  use. 

30.  Bemeil  Water  Co.,  CAP,  Arizona: 
Water  service  contracts  associated  with 
partial  assignment  of  water  service  to 
the  Cave  Creek  Water  Company. 

31.  Tohono  O'odham  Nation,  CAP, 
Arizona:  Repayment  contract  for 
construction  costs  associated  with  water 
distribution  system  for  Central  Arizona 
IDD. 

32.  Tohono  O'odham  Nation,  CAP, 
Arizona:  Contracts  for  Schuk  Toak  and 
San  Xavier  Districts  for  repayment  of 
Federal  expenditures  for  construction  of 
distribution  systems. 

33.  Don  Schuler,  BCP,  California: 
Temporary  delivery  contract  for  surplus 
and/or  unused  apportionment  Colorado 
River  water  for  domestic  and  industrial 
use  on  18  lots  of  recreational  homes. 


34.  Bureau  of  Land  Management,  BCP, 
California:  Agreement  for  1,000  acre-feet 
per  year  of  Colorado  River  water  in 
accordance  with  Secretarial  Reservation. 

35.  Bureau  of  Land  Management,  BCP, 
Arizona:  Agreement  for  4,010  acre-feet 
per  year  of  Colorado  River  water  in 
accordance  with  Secretarial 
Reservations. 

36.  Arizona  Public  Service  Company 
and  Imperial  ID,  BCP,  Arizona  and 
California:  Colorado  River  water 
delivery  contract  for  up  to  1,500  acre- 
feet  per  year  of  unused  Arizona 
entitlement  and/or  surplus  water. 

37.  Canyon  Forest  Village  II 
Corporation,  BCP,  Arizona:  Colorado 
River  water  delivery  contract  for  up  to 
400  acre-feet  per  year  of  unused  Arizona 
apportionment  or  surplus 
apportioiunent  for  domestic  use. 

38.  Gila  Project  Works,  Gila  Project, 
Arizona:  Title  transfer  of  facilities  and 
certain  lands  in  the  Wellton-Mohawk 
Division  from  the  United  States  to  the 
Wellton-Mohawk  IDD. 

39.  McMicken  ID,  CAP,  Arizona: 
Assignment  of  486  acre- feet  of  M&I 
water  per  year  to  the  City  of  Peoria. 

40.  ASARCO  Inc.,  CAP.  Arizona: 
Amendment  to  extend  deadline  for 
giving  notice  of  termination  on 
exchange  subcontract  to  December  31, 
2000. 

41.  BHP  Copper,  Inc.,  CAP,  Arizona: 
Amendment  to  extend  deadline  for 
giving  notice  of  termination  on 
exchange  subcontract  to  December  31, 
2000. 

42.  Cyprus  Miami  Mining 
Corporation,  CAP,  Arizoria:  Amendment 
to  extend  deadline  for  giving  notice  of 
termination  on  exchange  subcontract  to 
December  31,  2000. 

43.  Bureau  of  Reclamation,  BCP, 
Arizona  and  California:  Surplus 
Colorado  River  water  entitlements  for 
environmental  habitat  improvement 
projects. 

44.  Agricultural  and  M  water  users, 
CAP,  Arizona:  Water  service 
subconfracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640,000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

45.  Southern  Nevada  Water  Authority, 
Robert  B.  Griffith  Water  Project,  Nevada: 
Title  transfer  of  physical  facilities  with 
interest  in  acquired  lands  and  grant  or 
assignment  of  perpetual  rights  or 
easements  over  Federal  lands. 

46.  Hohokam  IDD,  CAP,  Arizona: 
Amend  water  distribution  system 
repayment  contract  to  reflect  final 
project  costs. 

47.  Gila  River  Indian  Community, 
CAP,  Arizona:  Amend  CAP  water 
delivery  contract  and  distribution 
system  repayment  and  operation. 


maintenance,  and  replacement  contract 
pursuant  to  anticipated  Gila  River 
Indian  Commimity  Water  Rights 
Settlement  Agreement. 

48.  Basic  Management,  Inc.,  Salinity 
Project,  Nevada:  Title  transfer  of  the 
Pitman  Wash  Bypass  Demonsfration 
Project  Facilities  and  all  interests  in 
acquired  lands  and  easements 
associated  with  an  obligation  to 
continue  bypassing  the  water  in  Pitman 
Wash. 

49.  BHP  Copper,  Inc.,  CAP,  Arizona: 
Proposed  agreement  and  amendments  to 
CAP  water  delivery  subcontracts  to 
transfer  BHP  Copper's  CAP  water 
allocation  to  the  City  of  Scottsdale, 
Town  of  Carefree,  and  Tonto  Hills 
Utility  Company. 

50.  Litchfield  Park  Service  Company. 
CAP,  Arizona:  Assignment  of  1 ,200 
acre-feet  per  year  of  CAP  M&l  water  to 
the  City  of  Scottsdale. 

51.  California  WDs,  BCP.  California: 
Incorporate  into  the  water  delivery 
contracts  with  several  water  districts 
(Coachella  Valley  WD,  Imperial  ID,  Palo 
Verde  ID.  and  The  Mefropolitan  WD  of 
Southern  California),  through  new 
contracts,  contract  amendments, 
contract  approvals,  or  other  appropriate 
means,  the  agreement  to  be  reached 
with  those  water  districts  to  (i)  quantity 
the  Colorado  River  water  entitlements 
for  Coachella  Valley  WD  and  Imperial 
ID  and  (ii)  provide  a  basis  for  water 
fransfers  among  California  water 
districts. 

52.  Coachella  Valley  WD,  BCP, 
California:  Amend  contract  designated 
symbol  14-20-650,  contract  No.  631. 
which  authorizes  the  United  States  to 
construct  irrigation  and  drainage  works 
for  certain  Indian  lands  within  the 
District,  to  provide  for  construction  of 
necessary  facilities  to  allow  water 
deliveries  for  irrigation  of  up  to  322 
acres  of  lands  on  the  Torres-Martinez 
Indian  Reservation  located  within  the 
Coachella  Valley  WD's  Improvement 
District  No.  1. 

53.  Arizona  State  Land  Department. 
CAP,  Arizona:  Assignment  of  1,500 
acre-feet  per  year  of  CAP  water  from  the 
Arizona  State  Land  Department  to  the 
City  of  Mesa. 

54.  Miscellaneous  PPR  No.ll,  BCP. 
California:  Assign  the  contract  from 
Dickman  et  al.  to  Sonny  Gowan. 

55.  Cibola  Valley  IDD.  BCP,  Arizona: 
Amendment  to  the  District's  Colorado 
River  water  delivery  contract  to 
permanently  reduce  the  District's  water 
entitlement  by  approximately  600  acre- 
feet  per  year  to  facilitate  the  transfer  of 
such  water  to  a  golf  course  development 
in  the  Lake  Havasu  area.  New  or 
amendatory  Colorado  River  water 
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Mesa 


iv( 


q  lantif 


delivery  contr^t 
holder  for  the 

56.  North  Gi 
and  Yuma 
Division,  Gila 
Administrati 
district's 
contract  to  e 
"pooled"  wate' 
Division  to  a 
each  district. 

57.  Indian 
users,  CAP, 
amendatory 
subcontracts 
anticipated 
reallocation 
the  Secretary 
published  on 
Register  on  Ju 
contract  actions 
or  completed 
of  this  notice 


with  the  entitlement 
\  ransferred  water, 
a  Valley  IDD,  Yuma  ID. 

IDD.  Yuma  Mesa 
'roject,  Arizona: 
action  to  amend  each 
Colorbdo  River  water  delivery 
ffqctuate  a  change  from  a 
entitlement  for  the 
ified  entitlement  for 


aid/or  non-Indian  M&I 
Arizona:  New  or 

service  contracts  or 
accordance  with  an 
record  of  decision  for 
water,  as  discussed  in 
the  Interior's  notice 
age  41456  of  the  Federal 
y  30,  1999.  The  following 
have  been  discontinued 
<  ince  the  last  publication 
October  21,  1999. 


wi  iter  I 

il; 

find 

Cap 

cfl 


c  n  I 


Discontinued 


I  •ontmct  actions 


1.(48)  San 
Arizona: 
States,  Salt  Ri 
Improvement 
Salt  River  Va" 
Association 
acre-feet  of 
water. 

2.  (49)  San 
Arizona: 
Carlos-Apac 
and  Phelps 
lease  of  Black 


(  ark 


OS-Apache  Tribe,  CAP, 
Agreement  among  the  United 
i'  er  Project  Agricultural 
md  Power  District,  and 
1  ey  Water  Users' 
for  exchange  of  up  to  14,000 
River  water  for  CAP 


CA' 


1.  (28) 
Goodyear. 
McMicken's 
its  entitlemen : 
Goodyear's 
increase  its 

2.  (50)  San 
Arizona 
increase  the 
entitlement 
Apache  Tribe 
Act. 

3.  (53)  City 
Arizona 
Goodyear's 
1.007  acre- 
with  McMi 
to  this  water 
07-30-W010|) 

4.  (55)  E&R 
Arizona 
161  acre- feet 
River  Project 

5.  (58)  Sun 
Arizona: 
acre-feet  of 
West  Utilitiei 
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( larlos- Apache  Tribe, 
Agre  ;ment  among  the  San 
hi !  Tribe,  the  United  States 
D(  dge  Corporation  for  the 
River  water. 


Completed  co  itract  actions 


McMicken  ID/Town  of 
Arizona:  Amend 
CjAP  subcontract  to  reduce 

by  507  acre-feet  and 
wkter/service  subcontract  to 
er  titlement  by  507  acre-feet. 
Carlos  Apache  Tribe,  CAP, 
Ame  ndatory  contract  to 
1  ribe's  CAP  water 
p  irsuant  to  the  San  Carlos 
Water  Rights  Settlement 


of  Goodyear,  CAP. 
Amendment  to  increase 

water  entitlement  by 
pursuant  to  agreement 
ID  to  transfer  its  right 
mder  subcontract  No.  5- 


CVP 

-fett 

ckjn 


Water  Company.  CAP, 

^e  agreement  to  transfer 
of  CAP  water  to  the  Salt 


Exc  langi 


City  Water  Co.,  CAP, 
Partial  assigrunent  of  2.372 
QKP  M&I  water  to  Sun  City 
Co. 


6.  (61)  Cortaro  Marana  ID,  CAP, 
Arizona:  Assigrmient  of  47  acre-feet  of 
CAP  M&I  water  to  the  Town  of  Marana. 

7.  (65)  Brooke  Water,  L.L.C.,  CAP, 
Arizona:  Assigrunent  of  3,932  acre-feet 
of  CAP  M&I  water  to  Circle  City  Water 
Company. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1102.  telephone  801-524- 
4419. 

1.  Individual  irrigators.  M&I.  and 
miscellaneous  water  users.  Initial  Units, 
CRSP;  Utah,  Wyoming,  Colorado,  and 
New  Mexico:  Temporary  (interim)  water 
service  contracts  for  siuplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre- feet  of  water 
annually  for  terms  up  to  10  years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

(a)  Harrison  F.  Russell  and  Patricia  E. 
Russell,  Wayne  N.  Aspinall  Unit.  CRSP, 
Colorado:  Contract  for  1  acre-foot  to 
support  an  augmentation  plan.  Case  No. 
97CW39,  Water  Division  Court  No.  4, 
State  of  Colorado,  to  provide  for  a 
single- family  residential  well,  including 
home  lawn  and  livestock  watering  (non- 
commercial). 

(b)  City  of  Page,  Arizona.  Glen  Canyon 
Unit,  CRSP,  Arizona:  Long-term  contract 
for  1 ,000  acre-feet  of  Water  for 
municipd  purposes. 

(c)  LeChee  Chapter  of  the  Navajo 
Nation,  Glen  Canyon  Unit,  CRSP, 
Arizona:  Long-term  contract  for  1,000 
acre-feet  for  municipal  purposes. 

(d)  Stephens,  Walter  Daniel,  Wayne 
N.  Aspinall  Unit,  CRSP,  Colorado: 
Contract  for  2  acre-feet  to  support  an 
augmentation  plan.  Case  No.  97CW49, 
Water  Division  Court  No.  4,  State  of 
Colorado,  to  provide  for  pond 
evaporative  depletions  during  the  non- 
irrigation  season. 

(e)  Daggett  County,  Utah,  Flaming 
Gorge  Unit,  CRSP,  Utah:  M&I  water 
service  contract  covering  payment  for 
and  delivery  of  up  to  12,000  acre-feet  of 
untreated  water  as  required  by  Section 
10(k)(2)  of  Public  Law  105-326. 

(f)  Margarett  W.  Furey,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Contract 
for  1  acre-foot  to  support  augmentation 
plan.  R&D  Investment  has  filed  an 
application  with  the  Division  4  Water 
Court  of  the  State  of  Colorado  seeking 
decree  for  a  domestic  well  to  serve  the 
Ms.  Furey  domestic  in-house  residential 
use,  lawn  and  garden  irrigation,  pond 
evaporation,  and  stock  watering. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre- feet  per  year  for 
irrigation  use  in  Phase  One  and  700 


acre-feet  in  Phase  Two:  contract  terms  to 
be  consistent  with  binding  cost-sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to-be  consistent  with 
binding  cost-sharing  agreement  and 
water  rights  settlement  agreement. 

4.  William  Nielson,  Dolores  Project, 
Colorado:  Carriage  contract  to  carry  up 
to  1.5  cfs  of  non-project  water  in  project 
facilities  under  the  authority  of  the 
Warren  Act  of  1911. 

5.  San  Juan-Chama  Project,  New 
Mexico:  San  Juan  Pueblo  repayment 
contract  for  up  to  2,000  acre-feet  of 
project  water  for  irrigation  purposes. 
Taos  Area — The  Taos  area  Acequias.  the 
Town  and  County  of  Taos  are  forming 

a  joint  powers  agreement  to  form  an 
organization  to  enter  into  a  repayment 
contract  for  up  to  2,990  acre-feet  of 
project  water  to  be  used  for  irrigation 
and  M&I  in  the  Taos.  New  Mexico  area. 

6.  Carlsbad  ID,  Carlsbad  Project,  New 
Mexico:  Contract  to  provide  for 
repayment  of  the  District's  15  percent 
share  of  proposed  modifications  to 
Avalon  Dam  imder  the  SOD  program. 

7.  The  National  Park  Service, 
Colorado  Water  Conservation  Board, 
Wayne  N.  Aspinall  Unit,  CRSP, 
Colorado:  Contract  to  provide  specific 
river  flow  patterns  in  the  Gunnison 
River  through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

8.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Long- 
term  water  service  contract  for 
municipal,  domestic,  and  irrigation  use. 

9.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado: 
Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

10.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gimnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  District, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

11.  Southern  Ute  Indian  Tribe,  Florida 
Project,  Colorado:  Supplement  to 
contract  No.  14-06-400-3038,  dated 
May  7,  1963,  for  an  additional  181  acre- 
feet  of  project  water,  plus  563  acre-feet 
of  water  pursuant  to  the  1986  Colorado 
Ute  Indian  Water  Rights  Final 
Settlement  Agreement. 
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12.  Grand  Valley  Water  Users 
Association.  Orchard  Mesa  ID,  and 
Public  Service  Company  of  Colorado, 
Grand  Valley  Project,  Colorado:  Water 
service  contract  for  the  utilization  of 
project  water  for  cooling  purposes  for  a 
steam  electric  generation  plant. 

13.  Public  Service  Company  of  New 
Mexico,  CRSP,  Navajo  Unit,  New 
Mexico:  New  water  service  contract  for 
diversion  of  16,700  acre-feet,  not  to 
exceed  a  depletion  of  16.200  acre-feet  of 
project  water  for  cooling  purposes  for  a 
steam  eljectric  generation  plant. 

14.  Sanpete  County  Water 
Conservancy  District,  Narrows  Project, 
Utah:  Application  for  an  SRPA  loan  and 
grant  to  construct  a  dam,  reservoir,  and 
pipeline  to  annually  supply 
approximately  5,000  acre- feet  of  water 
through  a  transmountain  diversion  from 
upper  Gooseberry  Creek  in  the  Price 
River  drainage  (Colorado  River  Basin)  to 
the  San  Pitch — Savor  River  (Great 
Basin). 

15.  Individual  irrigators,  Carlsbad 
Project,  New  Mexico:  The  United  States 
proposes  to  enter  into  long-term 
forbearance  lease  agreements  with 
individuals  who  have  privately  held 
water  rights  to  divert  non-project  water 
either  directly  from  the  Pecos  River  or 
from  shallow/artesian  wells  in  the  Pecos 
River  Watershed.  This  action  will  result 
in  additional  water  in  the  Pecos  River  to 
make  up  for  the  water  depletions  caused 
by  changes  in  operations  at  Sumner 
Dam  which  were  made  to  improve 
conditions  for  a  threatened  species,  the 
Pecos  bluntnose  shiner. 

16.  Dolores  Water  Conservancy 
District,  Dolores  Project,  Colorado: 
Carriage  contract  with  the  District  to 
carry  up  to  6,000  acre-feet  of  non-project 
water  in  project  facilities  under  the 
authority  of  the  Warren  Act  of  1911. 

17.  Various  contractors,  San  Juan- 
Chama  Project,  New  Mexico:  The 
United  States  proposes  to  purchase 
lease  water  from  various  contractors  to 
stabilize  flows  in  a  critical  reach  of  the 
Rio  Grande  in  order  to  meet  the  needs 
of  irrigators  and  preserve  habitat  for  the 
silvery  minnow. 

18.  Mancos  Water  Conservancy 
District,  Mancos  Project,  Colorado: 
Amendment  to  repayment  contract  with 
the  District  to  increase  the  farm  unit  size 
(for  acreage  limitation  purposes)  from 
160  to  750  acres,  pursuant  to  the  WCUA 
of  1939. 

19.  Ogden  River  Water  Users 
Association  and  Weber  Basin  Water 
Conservancy  District,  Ogden  River  and 
Weber  Basin  Projects,  Utah:  Contract  to 
provide  for  repayment  of  water  users 
portion  of  construction  contract  due  to 
SOD  investigations  recommendations  at 
Pineview  Dam. 


The  following  contract  action  has 
been  discontinued  since  the  last 
publication  of  this  notice  on  October  21, 
1999. 

1.  (4)  Pine  River  ID.  Pine  River 
Project:  Contract  to  allow  the  District  to 
convert  up  to  2,000  acre-feet  of  project 
irrigation  water  to  municipal,  domestic, 
and  industrial  uses. 

Great  Plains  Region: 

Bureau  of  Reclamation,  PO  Box 
36900,  Federal  Building,  316  North  26th 
Street,  Billings.  Montana  59107-6900, 
telephone  406-247-7730. 

1.  Individual  irrigators,  MI,  and 
miscellaneous  water  users:  Colorado, 
Kansas,  Montana,  Nebraska,  North 
Dakota,  Oklahoma,  South  Dakota,  Texas, 
and  Wyoming:  Temporary  (interim) 
water  service  contacts  for  the  sale, 
conveyance,  storage,  and  exchange  of 
surplus  project  water  and  non-project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre- feet  of  water 
annually  for  a  term  up  to  1  year. 

2.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts  for 
irrigation  and  M&I;  contract  negotiations 
for  sale  of  water  from  the  marketable 
yield  to  water  users  within  the  Colorado 
River  Basin  of  Western  Colorado. 

3.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Second 
round  water  sales  from  the  regulatory 
capacity  of  Ruedi  Reservoir.  Water 
service  and  repayment  contracts  for  up 
to  17,000  acre-feet  aimually  for  M&I  use; 
contract  with  Colorado  Water 
Conservation  Board  and  the  U.S.  Fish 
and  Wildlife  Service  for  21,650  acre-feet 
for  endangered  fishes. 

4.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulatioij  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

5.  City  of  Rapid  City  and  Rapid  Valley 
Water  Conservancy  District,  Rapid 
Valley  Unit,  P-SMBP,  South  Dakota: 
Contract  renewal  for  up  to  55,000  acre- 
feet  of  storage  capacity  in  Pactola 
Reservoir. 

6.  Pathfinder  ID,  North  Platte  Project, 
Nebraska:  Negotiation  of  contract 
regarding  SOD  program  modification  of 
Lake  Alice  Dam  No.  1  Filter/Drain. 

7.  Northern  Cheyerme  Indian 
Reservation,  Yellowtail  Unit,  Lower 
Bighorn  Division,  P-SMBP,  Montana:  In 
accordance  with  section  9  of  the 
Northern  Cheyenne  Reserved  Water 
Rights  Settlement  Act  of  1992,  the 
United  States  and  the  Northern 
Cheyerme  Indian  Tribe  are  proposing  to 


contract  for  30,000  acre-feet  per  year  of 
stored  water  from  Bighorn  Reservoir. 
The  Tribe  will  pay  the  United  States 
both  capital  and  O&M  costs  associated 
with  each  acre- foot  of  water  the  Tribe 
uses  or  sells  from  this  storage  for  M&I 
purposes.  Reclamation  and  the  Tribe  are 
continuing  to  negotiate  the  terms  of  the 
Agreement.  A  date  for  execution  has  not 
been  scheduled. 

8.  Mid-Dakota  Rural  Water  System, 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc.,  a  nonprofit  corporation  for 
the  planning  and  construction  of  a  nu-al 
water  supply  system. 

9.  Angostura  ID,  Angostura  Unit,  P- 
SMBP,  South  Dakota:  The  District  had  a 
contract  for  water  service  which  expired 
on  December  31,  1995.  An  interim  3- 
year  contract  provided  for  a  continuing 
water  supply  and  the  District  to  operate 
and  maintain  the  dam  and  reservoir. 
The  proposed  long-term  contract  would 
provide  a  continued  water  supply  for 
the  District  and  the  District's  continued 
O&M  of  the  facility.  A  BON  is  currently 
being  developed  for  a  long-term 
contract. 

10.  Cities  of  Loveland  and  Berthoud, 
Colorado,  Colorado-Big  Thompson 
Project,  Colorado:  Long-term  contracts 
for  conveyance  of  non-project  M&I 
water  through  Colorado-Big  Thompson 
Project  facilities  pursuant  to  the  Town 
Sites  and  Power  Development  Act  of 
1906. 

11.  P-SMBP,  Kansas  and  Nebraska: 
Initiate  negotiations  for  renewal  of  long- 
term  water  supply  contracts  with 
Kansas-Bostwick,  Nebraska-Bostwick, 
Frenchman  Valley,  Frenchman- 
Cambridge,  and  Almena  IDs. 

12.  Northwest  Area  Water  Supply, 
North  Dakota:  Long-term  contract  for 
water  supply  from  Garrison  Diversion 
Unit  facilities.  BON  has  been  approved 
by  Commissioner.  Negotiations  are 
pending. 

13.  Fort  Shaw  ID,  Sun  River  Project. 
Montana:  Contract  for  SOD  costs  for 
repairs  to  Willow  Creek  Dam.  The 
proposed  contract  for  the  emergency 
repairs  has  been  combined  with  the 
contract  for  repayment  of  additional 
SOD  work  as  outlined  in  the  approval 
memorandum  dated  November  17, 
1999.  Negotiations  have  been 
completed.  Anticipate  execution  of  the 
contract  in  January  2000. 

14.  P-SMBP,  Kansas:  Water  service 
contracts  with  the  Kirwin  and  Webster 
IDs  in  the  Solomon  River  Basin  in 
Kansas  will  be  extended  for  a  period  of 
4  years  in  accordance  with  Public  Law 
104-326  enacted  October  19,  1996. 
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24.  Dickinson-Heart  River  Mutual  Aid 
Corporation.  Dickinson  Unit,  P-SMBP. 
North  Dakota:  Negotiate  renewal  of 
water  service  contract  for  irrigation  of 
lands  below  Dickinson  Dam  in  western 
North  Dakota. 

25.  Savage  ID,  P-SMBP.  Montana:  An 
interim  contract  has  been  entered  into 
with  the  District.  The  District  is 
currently  seeking  title  transfer.  The 
contract  is  subject  to  renewal  on  an 
annual  basis  pending  outcome  of  the 
title  transfer  process. 

26.  City  of  Fort  Collins.  Colorado-Big 
Thompson  Project,  Colorado:  Long-term 
contracts  for  conveyance  and  storage  of 
non-project  MI  water  through  Colorado- 
Big  Thompson  Project  facilities 
pursuant  to  the  Town  Sites  and  Power 
Development  Act  of  1906. 

27.  Fryingpan-Arkansas  Project, 
Colorado:  Proposed  contract 
amendment  to  contract  No.  9-07-70- 
W099  with  Busk-Ivanhoe,  Inc. 

28.  Green  Mountain  Project,  Colorado: 
HUP  contracts  for  surplus  water  for 
recreation.  This  contract  is  to  benefit  the 
endangered  fish. 

29.  Fryingpan-Arkansas  Project. 
Colorado:  Pueblo  Board  of  Water  Works, 
long-term  storage  and  conveyance 
contract. 

30.  Keith  Bower  (Individual),  Boysen 
Unit.  P-SMBP,  Wyoming:  Contract  for 
up  to  500  acre-feet  of  irrigation  water  to 
service  144  acres. 

31.  Canyon  Lam.  Liability 
(Individual),  Boysen  Unit,  P-SMBP, 
Wyoming.  Contract  for  up  to  16  acre-feet 
of  supplemental  irrigation  water  to 
service  4  acres. 

32.  L.U.  Sheep  Company  (Individual). 
Boysen  Unit.  P-SMBP.  Wyoming. 
Contract  for  up  to  60  acre-feet  of 
irrigation  water  to  service  180  acres. 

33.  Northern  Colorado  Water 
Conservancy  District.  Colorado-Big 
Thompson  Project.  Colorado:  Acting  by 
and  through  the  Pleasant  Valley 
Pipeline  Project  Water  Activity 
Enterprise,  begirming  discussions  and 
draft  BON  for  a  long-term  contract  for 
conveyance  of  non-project  water 
through  Colorado-Big  Thompson  Project 
facilities. 

34.  Tom  Green  County  and 
Improvement  District  No.  1.  San  Angelo 
Project.  Texas:  The  irrigation  district  is 
requesting  a  deferment  of  its  2000 
construction  payment.  In  the  process  of 
developing  a  BON. 

35.  Standing  Rock  Sioux  Tribe,  P- 
SMBP,  North  Dakota:  Negotiate  a  long- 
term  water  service  contract  with  the 
Standing  Rock  Sioux  Tribe  in  North 
Dakota  for  irrigation  of  up  to  2,380  acres 
of  land  within  the  reservation. 

36.  Northern  Colorado  Water 
Conservancy  District.  Colorado-Big 


Thompson,  Colorado:  SOD  repayment 
contract  negotiations  for  modification  to 
Horsetooth  Dam. 

Dated:  Januan'  14,  2000. 
A.  Jack  Gamer. 

Acting  Deputy  Director,  Office  of  Policy. 
(FR  Doc.  00-1445  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4310-«4-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-00-004] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Conunission. 

TIME  AND  date:  January  28.  2000  at  11:00 

a.m. 

place:  Room  101.  500  E  Street  SW.. 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-863  (Preliminary)(Citric 

Acid  and  Sodium  Citrate  from  China) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  January  31, 
2000.) 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission  policy, 
subject  matter  listed  above,  not  disposed  of 
at  the  scheduled  meeting,  may  be  carried 
over  to  the  agenda  of  the  following  meeting. 

By  order  of  the  Commission: 

Issued:  January  19.  2000. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-1622  Filed  1-19-00;  2:18  pm] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  COPS  Grant  Status  Survey. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 


with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
January  28,  2000.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-3122,  Washington.  DC  20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Marcia  Samuels,  Project  Manager,  Office 
of  Community  Oriented  Policing,  1110 
Vermont  Avenue  NW,  Washington  DC 
20531. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  the  proposed  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overview  of  This  Collection 

(1)  Type  of  Information  Collection: 
Second  Collection. 

(2)  Title  of  the  Form/Collection:  COPS 
Grant  Status  Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  301/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  COPS  Count  Project 
surveys  agencies  who  currently  have 
been  awarded  a  Hiring  and/or  MORE 
grants  from  the  COPS  Office.  The 
information  collected  provides  an 
accurate  up  to  date  accoimt  on  the 
status  of  officers  hired/redeployed. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Estimated  number  of 
respondents:  11,559.  Estimated  time  for 
average  respondent  to  respond:  1  hour 
annually  {30  min.  x  2  times  per 
year=50/60  min.) 

(6)  An  estimate  of  the  total  of  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  11,559 
annual  burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania 
Avenue  NW,  Washington,  DC  20530. 

Dated:  January  14,  2000. 
Brenda  E.  Dyer, 

Department  Deputy.  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  00-1440  Filed  1-20-00;  8:45am  ] 

BILUf4G  CODE  44ia-AT-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
speciiy  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  and  employed 
on  construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 


Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum'  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  confract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  are  required 
by  an  applicable  Federal  prevailing 
wage  law  and  29  CFR  Part  5.  The  wage 
rates  and  fringe  benefits,  notice  of 
which  is  published  herein,  and  which 
are  contained  in  the  Government 
Printing  Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.  Room  S-3014, 
Washington.  DC  20210. 
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Modifications  lo  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  P  inting  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  me  Davis-Bacon  and 
Related  Acts. "[being  modified  are  listed 
by  Volume  an(  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modifie( 

Volume  I 

None. 
Volume  n 

None. 
Volume  111 

None. 
Volume  rv 

None. 
Volume  V 

None. 
Volume  VI 

None. 
Volume  VII 

None. 

General  Wag^r  Determination 
Publication 


wa  ;e 


thoie 


jre  i 
ion 


General 
under  the  Da\ 
including 
found  in  the 
(GPO)  documfent 
Determinatio|is 
Bacon  And 
publication  i 
Regional  Gov 
Libraries  and 
Government 
the  country. 

The  genera 
issued  under 
related  Acts 
by  subscript 
Bulletin  BoaiH 
Technical 

the  U.S. 

800-363-20^ 
Hard-copy 

purchased 

Documents, 

Office,  Wash 

512-1800 
When  ord^ing 

subscription 

State(s)  of  in 

may  be  ordei  ed 

seven  separa  e 

State.  Subsc 

edition  (issued 

which  incl 

determinatic  ns 


frii 

J 


each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  13th  day  of 
January  2000. 
Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Detenninations. 
IFR  Doc.  00-1168  Filed  12-20-00;  8:45  am) 
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determinations  issued 
is-Bacon  and  related  Acts, 
noted  above,  may  be 
(government  Printing  Office 
entitled  "General  Wage 
Issued  Under  The  Davis- 
Related  Acts."  This 

available  at  each  of  the  50 
rnment  Depository 
many  of  the  1,400 
)epository  Libraries  across 


wage  determinations 
the  Davis-Bacon  and 
available  electronically 
to  the  FedWorld 
System  of  the  National 
Infcrmation  Service  (NTIS)  of 
Dep<  rtment  of  Commerce  at  1- 


subscriptions  may  be 
m:  Superintendent  of 
S.  Government  Printing 
ngton,  DC  20402.  (202) 
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_  hard-copy 
be  sure  to  specify  the 
erest,  since  subscriptions 
for  any  or  all  of  the 
volumes,  arranged  by 
liptions  include  an  annual 
in  January  or  February) 
all  current  general  wage 
for  the  States  covered  by 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  January  28-29,  2000.  The 
meeting  will  begin  on  January  28,  2000 
at  10:00  a.m.  and  continue  until 
conclusion  of  the  Board's  agenda. 
location:  The  Hyatt  Regency  Austin 
On  Town  Lake,  208  Barton  Springs 
Road,  Austin,  Texas  78704. 
STATUS  OF  MEETING:  Open,  except  that 
a  portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(c)(10)l  and 
the  corresponding  provisions  of  the 
Legal  Services  corporation's 
implementing  regulation  [45  CFR 
§  1622.5(h)l.  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  Board's 
meeting  of  November  20,  1999. 

3.  Approval  of  minutes  of  the 
executive  session  of  the  Board's  meeting 
of  November  20,  1999. 

4.  Consider  and  adopt  the  proposed 
Strategic  Plan  for  the  Corporation. 

5.  Public  Speakers: 

•  Paul  Furrh,  Executive  Director  of 
the  East  Legal  Services. 

•  Lisa  Melton,  Executive  Director  of 
the  Texas  Equal  Access  to  Justice 
Foundation  (Texas  lOLTA). 

•  Velva  Price,  President,  Travis 
County  Bar  Association. 

6.  Chairman's  Report. 

7.  Member's  Report. 

8.  President's  Report. 

9.  Inspector  General's  Report. 


10.  Consider  and  act  on  the  1999 
Annual  Performance  Reviews 
Committee's  report  on  the  annual 
evaluation  of  the  Corporation's 
President. 

11.  Consider  and  act  on  the  1999 
Annual  Performance  Reviews 
Committee's  report  on  the  an&ual 
evaluation  of  the  Corporation's 
Inspector  General. 

12.  Consider  and  act  on  possible 
dissolution  of  the  Board's  1999  Annual 
Performance  Reviews  Committee. 

13.  Consider  and  act  on  proposed  FY 
2000  consolidated  operating  budget  for 
the  Corporation. 

14.  Presentation  by  the  Office  of 
Inspector  General  on  the  Corporation's 
FY'99  annual  audit. 

15.  Consider  and  act  on  proposed 
appointment  to  the  office  of  Vice 
President  of  Programs. 

16.  Report  by  Justice  John  Broderick 
on  the  recommendations  of  the  Board 
Development  Task  Force. 

17.  Election  of  Board  Chair. 

18.  Election  of  Board  Vice-Chair. 

19.  Consider  and  act  on  Board 
committee  appointments. 

20.  Consider  and  act  on  the  extension 
of  John  McKay's  contract  of 
employment  as  President  of  the 
Corporation. 

21.  Adjustment  of  the  rate  of 
compensation  to  be  paid  to  the 
President  of  the  Corporation. 

Closed  Session 

22.  Briefing  ^  by  the  Inspector  General 
on  the  activities  of  the  Office  of 
Inspector  General. 

23.  Consider  and  act  on  the  General 
Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

Open  Session 

24.  Consider  and  act  on  other 
business. 

25.  Public  Comment. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs,  General  Counsel  and 
Secretar\'  of  the  Corporation,  at  (202) 
336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202) 336-8800. 


'  Any  portion  of  the  closed  session  consisting 
.solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  definition  of  the  terra  'meeting" 
and,  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C.  552(b)(a)(2)  and  (b).  See  also  45 
C.F.R.  §  1622.2  &  1622.3 
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Dated:  January  19,  2000. 
Victor  M.  Fortune, 

Vice  President  for  Legal  Affairs,  General 

Counsel,  and  Corporation  Secretary. 

[FR  Doc.  00-1639  Filed  1-19-00;  1:40  pm) 

BILUNG  CODE  70S<M)1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-  006] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  emd  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  Thursday,  February  10,  2000. 
10:00  a.m.  to  5:00  p.m.;  and  Friday, 
February  11,  2000,  8:00  a.m.  to  12:00 
Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW,  MIC-7.  Room  7H46, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  C.  Davison,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0647. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Action  Status 
— Update:  Office  of  Life  &  Microgravity 

Sciences  and  Applications 
— EVA  Safety,  Radiation  Protection, 

DCS  Risk  Mitigation,  Reduced  Pre- 

Breath  with  Exercise,  and  ISS  1st 

Increment  Crew  Health  and  Safety 
— Strategic  Planning  and  NASA's  Grand 

Questions 
— OMB  View  of  OLMSA  and  ISS 

Utilization 
— Commercial  Activities 
— NGO  Report/NRC 
— Discussion  of  Committee  Findings 

and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  January  14,  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-1411  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  7510-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration.  Office  of  Records 
Services — Washington.  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  sofhvare  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
The  agencies  identified  in  this  notice 
have  submitted  schedules  pursuemt  to 
NARA  Bulletin  99-04  to  obtain  separate 
disposition  authority  for  the  electronic 
copies  associated  with  program  records 
and  administrative  records  not  covered 
by  the  General  Records  Schedules. 
NARA  invites  public  comments  on  such 
records  schedules,  as  required  by  44 
U.S.C.  3303a(a).  To  facilitate  review  of 


these  schedules,  their  availability  for 
comment  is  announced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
6.  2000.  On  request.  NARA  will  send  a 
copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule.  These,  too,  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  {see  SUPPLEMENTARY 
INFORMATION  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  $.20  per  page  for 
additional  copies.  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road.  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previously  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen.  Director.  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
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prepare  schedu  es  proposing  retention 
periods  for  recdrds  and  submit  these 
schedules  for  N  ARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Dispos  ition  Authority.  These 
schedules  prov  de  for  the  timely  transfer 
into  the  Nation  il  Archives  of 
historically  val  lable  records  and 
authorize  the  d  isposal  of  all  other 
records  after  th  3  agency  no  longer  needs 
the  records  to  c  onduct  its  business. 

Routiae  adm  nistrative  records 
common  to  mo  st  agencies  are  approved 
for  disposal  in  the  General  Records 
Schedules  (GRfe),  vi^hich  are  disposition 
schedules  issuid  by  NARA  that  apply 
Government-wide. 

On  March  23.  1999,  the  Archivist 
issued  NARA  bulletin  99-04.  wfhich 
told  agencies  v  hat  they  must  do  to 
schedule  elect]  onic  copies  associated 
with  previousl  i  scheduled  program 
records  and  ce;  tain  administrative 
records  that  w(  ire  previously  scheduled 
under  GRS  20,  Items  13  and  14.  On 
December  27,    999.  the  Archivist  issued 
NARA  Bulletin  2000-02,  which 
suspended  Bui  letin  99-04  pending 
NARA's  comp  etion  in  FY  2001  of  an 
overall  review  of  scheduling  and 
appraisal.  On  (  ompletion  of  this  review, 
which  will  ad(  jess  all  records, 
including  elecronic  copies,  NARA  will 
determine  whi  ther  Bulletin  99-04 
should  be  revi  sed  or  replaced  with  an 
alternative  sch  eduling  procedure. 
However,  NAJ  A  will  accept  and 
process  schedi  lies  for  electronic  copies 
prepared  in  ac  cordance  with  Bulletin 
99-04  that  are  submitted  after  December 
27,  1999,  as  w  ill  as  schedules  that  were 
submitted  pricr  to  this  date. 

Schedules  s  abmitted  in  accordance 
with  NARA  B  illetin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  s<  hedule  hitherto 
unscheduled  !  eries  must  submit 
separate  SF  1  Ss  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  tc  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  m  )dels.  They  may  add  an 
appropriate  d  sposition  for  the 
electronic  coj  ies  formerly  covered  by 
GRS  20,  Items  13  and  14.  to  every  item 
in  their  manu  lis  or  records  schedules 
where  the  recsrdkeeping  copy  has  been 
created  with  <  word  processing  or 
electronic  ma  il  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-0*.  Alternatively,  agencies 
may  group  re  :ords  by  program, 
function,  or  o  rganizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  groupin  5.  This  approach  is 


described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  Name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit{s)  accimiulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 
schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency;  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary  items 
{the  record  series  proposed  for 
destruction);  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  Government  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 

Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedule  Pending 

1 .  Federal  Communications 
Commission,  Compliance  and 
Information  Bureau  (N9-173-00-5, 1 
item,  1  temporary  item).  Electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing 
regarding  the  development  and 
administration  of  policies  and  programs 
relating  to  engineering  activities 
performed  in  the  field  and  field 
inspections  or  investigations  required 
by  the  Commission.  Included  are 
electronic  copies  of  records  pertaining 
to  station  inspections,  surveys, 
monitoring,  direction  finding,  signal 
measurement  and  investigations, 
inspection  of  devices  with 
electromagnetic  radiation 
characteristics,  and  administrative 
activities.  This  schedule  follows  Model 
2  as  described  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 
Recordkeeping  copies  of  these  files  are 
included  in  Disposition  Job  Numbers 
NC1-173-7&-3,  NCl-173-80-3,  NCl- 
173-82-7,  NCl-173-83-4.  NCl-173- 
85-3.  and  Nl-173-87-3. 

Dated:  January  13,  2000. 
Michael  J.  Kurtz. 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

(FR  Doc.  00-1323  Filed  1-20-00:  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Privacy  Act  of  1974;  Revisions  of 
Systems  of  Records 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Notification  of  revisions  and 

deletions  of  systems  of  records. 


summary:  The  National  Credit  Union 
Administration  (NCUA)  is  revising  its 
Privacy  Act  systems  notices.  The 
revisions  result  from  a  review  of  agency 
information  practices  conducted  in 
accordance  with  the  President's  May  14. 
1998.  memorandum  on  privacy  and 
personal  information  in  federal  records. 
In  the  review.  NCUA  identified  several 
changes  in  its  record-keeping  practices 
which  permitted  the  elimination  of 
some  systems  and  the  consolidation  of 
others.  Due  to  organizational  changes, 
several  system  managers  had  changed. 
In  some  systems.  NCUA  staff  identified 
new  routine  uses  compatible  with  the 
purposes  for  which  the  information  is 
collected.  No  new  exemptions  from 
provisions  of  the  Privacy  Act  of  1974 
were  required.  The  revisions  reflect  the 
changes,  and  clarify  the  system  notices. 
EFFECTIVE  DATE:  The  revised  system 
notices  will  be  effective  without  further 
notice  on  February  22,  2000,  unless 
comments  received  before  that  date 
cause  a  contrary  decision.  If,  based  on 
the  review  of  comments  received, 
NCUA  determines  to  make  changes  to 
the  system  notices,  a  new  final  notice 
will  be  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva.  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  National  Credit 
Union  Administration,  1775  Duke 
Street.  Alexandria,  Virginia  22314,  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  In  a 
memorandum  dated  May  14,  1998, 
President  Clinton  directed  federal 
agencies  to  conduct  a  thorough  review 
of  all  agency  systems  of  records.  The 
President  specifically  directed  agencies 
to  consider  changes  in  technology, 
function  and  organization  that  may  have 
made  the  systems  out  of  date  and  to 
review  the  routine  uses  published  in  the 
system  notices  to  make  sure  that  they 
continue  to  be  necessary  and  compatible 
with  the  purposes  for  which  they  were 
collected.  He  also  directed  agencies  to 
identify  systems  that  may  not  have  been 
described  in  a  notice  published  in  the 
Federal  Register  and  to  publish  notices 
for  any  changes  to  the  agency  systems 
of  records  and  report  to  the  Office  of 
Management  and  Budget  within  one 
year  regarding  the  results  of  their  efforts. 


In  its  review  NCUA  determined  to 
eliminate  redundancies  in  its  system 
notices,  and  as  a  result  was  able  to 
delete  nine  systems.  Most  of  the  changes 
made  by  this  notice  are  techniccd  in 
nature,  reflecting  the  current  name  and 
address  of  the  office  responsible  for 
each  system  and  renimibering  the 
systems.  In  total  NCUA  reduced  the 
number  of  systems  fi'om  twenty-two  to 
thirteen.  It  also  updated  its  appendix  B, 
listing  the  addresses  of  the  regional 
offices. 

The  review  provided  an  opportunity 
to  combine  what  were  six  identical 
systems  published  for  employee  records 
from  each  of  the  six  NCUA  regional 
offices,  into  one  unified  system  covering 
all  employees.  This  permitted  the 
revision  of  one  system  and  the 
elimination  of  five  others.  A  routine  use 
was  added  to  permit  disclosure  of 
information  relating  to  the  qualifications 
of  an  individual  to  a  licensing  board. 

A  routine  use  was  added  to  the 
system  covering  employee  payroll 
records,  as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  42  U.S.C. 
653. 

The  systems  covering  delinquent 
Freedom  of  Information  Act  request 
invoices  was  updated  and  expanded  to 
cover  the  entire  Freedom  of  Information 
Act  and  Privacy  Act  request  file  and  the 
method  of  record  storage  was  changed 
to  reflect  the  use  of  a  computerized 
database  to  track  requests  and  invoice 
payments. 

Three  systems  previously  covered  the 
files  of  failed  credit  unions  which  are 
placed  in  liquidation  by  NCUA.  These 
three  systems  have  been  combined  into 
one  and  two  new  routine  uses  were 
added.  One  new  routine  use  covers 
required  disclosures  to  other  agencies 
and  the  other  new  routine  use  covers 
NCUA's  maintenance  of  an  Internet  web 
page  listing  the  names  associated  with 
unclaimed  accoimts  at  failed  credit 
unions. 

Several  new  routine  uses  were  added 
to  the  system  covering  investigative 
records  maintained  by  the  Office  of 
Inspector  General.  One  routine  use 
permits  the  disclosure  of  information  for 
audit  purposes.  Another  routine  use 
permits  disclosure  of  information  to 
other  government  agencies  if  it  is 
required  in  order  to  obtain  information 
about  an  individual.  A  routine  use  was 
also  added  to  permit  disclosure  of 
information  reflecting  upon  the 
qualifications  of  an  individual  to  a 
licensing  board. 

The  system  covering  consumer 
complaints  filed  against  credit  unions 
was  amended  to  reflect  the  use  of  a 
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computerized  database  to  track 
complaints. 

A  routine  use  was  added  to  the 
system  covering  litigation  case  files  that 
would  permit  disclosure  of  information 
reflecting  upon  the  qualifications  of  an 
individual  to  a  licensing  board. 

NCUA  has  deleted  the  following 
systems: 

(NCUA-4,  Verified  Employee  Mailing  List: 
NCUA-6,  New  Examiner  Training  Files; 
NCUA-8,  Region  II  Employee 
Development/Correspondence  Records; 
NCUA-9,  Region  III  Employee 
Development/Correspondence  Records; 
NCUA-10,  Region  IV  Employee 
Development/Correspondence  Records; 
NCUA-11,  Region  V  Employee 
Development/Correspondence  Records; 
NCUA-12,  Region  VI  Employee 
Development/Correspondence  Records; 
NCUA-17.  Acquired  Assets  and  Share 
Payout  Records  System;  NCUA-19, 
Trusteed  Account  Records  System. 

Having  made  these  changes,  NCUA's 
revised  systems  of  records,  along  with 
the  appendices,  are  published  in  their 
entirety  below. 

National  Credit  Union  Administration 

Systems  of  Records 
Table  of  Contents 

List  of  Systems 

1.  Employee  Suitability  and  Security 

Investigations  Containing  Adverse 
Information,  NCUA. 

2.  Grievance  Records,  NCUA. 

3.  Payroll  Records  System,  NCUA. 

4.  Travel  Advance  and  Voucher  Information 

System,  NCUA. 

5.  Unofficial  Personnel  and  Employee 

Development/Correspondence  Records, 
NCUA. 

6.  Emergency  Information  (Employee)  File. 

NCUA. 

7.  Employee  Injury  File,  NCUA. 

8.  Investigative  Reports  Involving  Any  Crime, 

SiM^cted  Crime  or  Suspicious  Activity 
Against  a  Credit  Union,  NCUA. 

9.  Freedom  of  Information  Act  and  Privacy 

Act  Requests  and  Invoices,  NCUA. 

10.  Liquidating  Credit  Union  Records, 

NCUA. 

11.  Office  of  Inspector  General  (OIG) 

Investigative  Records,  NCUA. 

12.  Consumer  Complaints  Against  Federal 

Credit  Unions,  NCUA. 

13.  Litigation  Case  Files,  NCUA. 
Note  — See  Appendices  for  general 

"routine  uses"  applicable  to  each  system  of 
records  and  for  a  listing  of  the  locations  of 
NCUA  Regional  Offices. 

NCUA-1 

SYSTEM  NAME: 

Employee  Suitability  and  Security 
Investigations  Cont«iining  Adverse 
Information,  NCUA. 


SYSTEM  location: 

Office  of  Human  Resources,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THIS 
SYSTEM: 

NCUA  employees  on  whom  a  routine 
Office  of  Personnel  Management  (OPM) 
security  investigation  has  been 
conducted,  the  results  of  which  contain 
adverse  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Arrest  records  and/or  information  on 
moral  character,  integrity,  or  loyalty  to 
the  United  States. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Records  maintained  pursuant  to  OPM 
requirements.  A  separate  notice  is 
published  because  these  records  are 
maintained  separately  to  provide 
extraordinary  safeguards  against 
unwarranted  access  and  disclosures. 

PURPOSE(S): 

The  information  in  this  system  of 
records  is  used  to  assist  in  the 
determination  of  the  suitability  of  the 
effected  individual  for  initial  or 
continued  NCUA  employment,  or  other 
necessary  action. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Records  are  reviewed  by  the 
NCUA  Security  Officer  (the  Director  of 
Human  Resources).  If  the  records  are 
determined  to  be  of  a  substantive 
nature,  they  are  referred  to  the 
appropriate  Associate  Regional  Director 
or  Office  Director  for  whatever  action,  if 
any,  is  deemed  necessary.  (2)  Standard 
routine  uses  as  set  forth  in  Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  on  paper  hard 
copy. 

RETRIEVABILTTY: 

Records  are  indexed  by  name. 
SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file  cabinet  accessible  only  to  the 
Security  Officer  and  his/her  designated 
assistant. 

RETENTION  AND  DISPOSAL: 

If  the  investigation  is  favorable  to  the 
employee,  the  record  is  destroyed.  If  the 
investigation  uncovers  adverse 
information,  the  record  is  held  for  two 
years. 


3488 


MANAGEf(S)  AND  ADDRESS: 

cer,  Office  of  Human 
Na  ional  Credit  Union 
1775  Duke  Street, 
22314-3428. 


SYSTEM 

Security  Off  i 
Resources 
Administratiofi 
Alexandria,  V 


NOTIRCATION  PROCEDURE 

An  indivi 
whether  the  s 


idial 


may  inquire  as  to 
'  stem  contains  a  record 
pertaining  to  t  le  individual  by 
addressing  a  r  tquest  in  person  or  by 
mail  to  the  syj  tern  manager  listed  above. 
If  there  is  no  r  jcord  on  the  individual, 
the  individua  will  be  so  advised. 


RECORD  ACCESS 

Upon  request 
will  set  forth 
access  to  avai 


PROCEDURE: 


the  system  manager 
procedures  for  gaining 
able  records. 


lie 


REG  QRD  I 


CONTESTING 

Requests  to 
should  be  di 
manager  liste( 


PROCEDURES: 

amend  or  correct  a  record 
r^ted  to  the  system 
above. 


RECORD  SOURCE 

0PM  Secur  ty 
FBI  Headquai  ters 
fingerprint  i 
Defense  Centi  al 
employers  wi 
listed 
associates 
responsive  1 


referen(  :es 


sc  I 


In  addition 
which  this 
published  by 
promulgated 
subject  to  a  s 
to  5  U.S.C.  5^2a(k)(5) 
disclosures 
furnished 
promise  of  c 
September  2> 
implied  pron  ise 


NCUA-2 


SYSTEM  NAME: 

Grievance 


SYSTEM  LOCATH  >N 

Office  of  H  aman 
Credit  Union 
Duke  Street. 
22314-3428 


CATEGORIES  OF 
SYSTEM: 

Current  or 
who  have  submi 
NCUA  in  acqordance 
the  OPM's 
contain  all 


grievance,  i 
witnesses,  n 
hearings,  examiners 
recommends  t 
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CATEGORIES: 

Investigations  Index, 
s  investigative  files, 
ex  of  arrest  records, 
_.  Index  of  Investigations, 
hin  the  last  five  years, 
es,  and  personal 
lool  registrars  and 
enforcement  agencies. 


lav 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 


to  any  exemption  to 
sv  stem  is  subject  by  Notices 
or  regulations 
jy  the  0PM,  the  system  is 
lecific  exemption  pursuant 
to  the  extent  that 
vJould  reveal  a  source  who 
inf  )rmation  under  an  express 
;c  nfidentiality,  or  prior  to 
1975,  under  an  express  or 
of  confidentiality. 


Records,  NCUA. 


Resources,  National 
Administration,  1775 
Mexandria,  Virginia 


INDIVIDUALS  COVERED  BY  THE 


former  Federal  employees 
itted  grievances  with 
lance  with  part  771  of 
rt  gulations.  These  case  files 
dpcuments  related  to  the 

iluding  statements  of 
e  ports  of  interviews  and 
findings  and 
;ions,  a  copy  of  the  original 


and  final  decision  with  related 
correspondence  and  exhibits. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1302,  3301,  and  3302,  E.G. 
10577,  3  CFR  1954-1958  Comp.,  p.  218; 
E.O.  10987;  3  CFR  1959-1963  Comp.,  p. 
519. 

PURPOSE(S): 

The  information  in  this  system  is  used 
in  the  Agency's  formal  grievance 
process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  used  by  the 
appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulations.  (2)  Information  is 
used  by  any  source  from  which 
additional  information  is  requested  in 
the  course  of  processing  a  grievance  to 
the  extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  identify 
the  type  of  information  requested.  (3) 
Information  is  used  by  a  Federal  agency 
in  response  to  its  request  in  coimection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter.  (4)  Information  is  used  by  the 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual.  (5) 
Information  is  used  by  another  Federal 
agency  or  by  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court.  (6) 
Information  is  used  by  the  National 
Archives  and  Records  Administration 
(General  Services  Administration)  in 
records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906.  (7)  Information  is  used 
by  NCUA  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  work  force 
studies.  While  published  statistics  and 
studies  do  not  contain  individual 
identifiers,  in  some  instances,  the 
selection  of  elements  of  data  included  in 


the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference.  (8) 
Information  is  used  by  officials  of  the 
Office  of  Personnel  Management,  the 
Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel,  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
performance  of  their  authorized  duties. 
(9)  Information  (that  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding)  is 
used  to  respond  to  a  request  for 
discovery  or  for  appearance  of  a 
witness.  (10)  Information  is  used  by 
officials  of  labor  organizations 
reorganized  under  the  Civil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
work  conditions.  (11)  Standard  routine 
uses  as  set  forth  in  appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

retrievabiuty: 

Records  are  retrievable  by  the  names 
of  the  individuals  on  whom  they  are 
maintained. 

safeguards: 

Records  are  maintained  in  lockable 
metal  filing  cabinets  to  which  only 
authorized  personnel  have  access. 

retention  and  disposal: 

Records  are  disposed  of  three  (3)  years 
after  closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Human  Resources, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed  above. 
If  there  is  no  record  on  the  individual, 
the  individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 
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CONTESTING  RECORD  PROCEDURES: 

Request  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained;  testimony  of  witness; 
agency  officials;  related  correspondence 
from  organization  or  persons. 

NCUA-3 

SYSTEM  NAME: 

Payroll  Records  System,  NCUA. 

SYSTEM  LOCATION: 

(1)  Office  of  the  Chief  Financial 
Officer,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  (2) 
General  Services  Administration, 
Region  VI,  Kansas  City,  Missouri. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  NCUA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Salary  and  related  payroll  data, 
including  time  and  attendance 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  703;  44  U.S.C.  3301. 

PURPOSE(S): 

This  system  documents  time  and 
attendance  and  ensures  that  employees 
receive  proper  compensation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  used  to  ensure 
proper  compensation  to  all  NCUA 
employees  and  to  formulate  financial 
reports  and  plans  used  within  the 
agency  or  is  sent  to  the  General  Services 
Administration  (GSA).  (2)  Also, 
information  is  used  to  document  time 
worked  and  provide  a  record  of 
attendance  to  support  payment  of 
salaries  and  use  of  annual,  sick,  and 
nonpaid  leave.  (3)  Users  of  the  time  and 
attendance  information  include  the 
employee's  supervisor,  the  office's 
timekeeper  the  payroll  officer,  and  the 
GSA  National  Payroll  Center  in  Kansas 
City,  Missouri.  (4)  Further  information 
in  this  system  is  used  to  make 
reportings  to  state  and  local  taxing 
authorities.  (5)  The  names,  social 
security  numbers,  home  addresses, 
dates  of  birth,  dates  of  hire,  quarterly 
earnings,  employer  identifying 
information,  and  State  of  hire  of 
employees  may  be  disclosed  to  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 


Human  Services  for  the  purpose  of 
locating  individuals  to  establish 
paternity,  establish  or  modify  orders  of 
child  support,  identify  sources  of 
income  and  for  other  child  support 
enforcement  actions  as  required  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(Welfare  Reform  Law,  Pub.  L.  104-193). 
(6)  Standard  routine  uses  as  set  forth  in 
appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  in  file  folders. 

retrievability:  c 

Records  are  retrieved  by  name  or 
social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
offices,  accessible  by  written 
authorization  only. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  GSA  policy. 

SYSTEM  MANAGER(S)  AND  ADDRESS:  PRIMARY: 

Payroll  Officer,  Office  of  the  Chief 
Financial  Officer,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 

SECONDARY: 

Office  Timekeepers,  National  Credit 
Union  Administration,  Central  Office 
(1775  Duke  Street,  Alexandria,  Virginia 
22314-3428)  and  Regional  Offices  (see 
Appendix  B  for  Regional  Offices' 
addresses). 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed  above. 
If  there  is  no  record  on  the  individual, 
the  individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  primarily  obtained 
from  the  individual  whom  the  record 
concerns,  the  Office  of  Personnel 
Management,  and  the  GSA.  Also,  time 
and  attendance  information  is  prepared 
and  submitted  by  the  timekeeper  in  a 
given  employee's  office. 


NCUA-4 

SYSTEM  NAME: 

Travel  Advance  and  Voucher 
Information  System,  NCUA. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Financial  Officer, 
National  Credit  Union  Administration. 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428.  Some  relocation  files  ar§*^ 
maintained  in  the  Office  of 
Administration,  at  the  same  address. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  NCUA  employees  who  have 
traveled  or  relocated  in  the  course  of 
performing  their  duty  and  who  have 
been  reimbursed  for  the  expense  of  such 
travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
ft-om  the  following  forms:  Travel 
Vouchers  (NCUA  1012),  Relocation 
Travel  Order  (NCUA  1617)  Application 
for  Travel  Advance  (NCUA  1371),  and 
Travel  Voucher  Cover  Sheet  (NCUA 
1364),  Agreement  to  Remain  in  Federal 
Service  (NCUA  1030),  Statement  of 
Difference  (NCUA  1310),  Repayment  of 
Travel  Advance  (NCUA  1372). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  5701-5752;  Executive  Order 
11609  (July  22,  1971);  Executive  Order 
11012  (March  27,  1962);  5  U.S.C.  4101- 
4118;  Federal  Travel  Regulations.  FPMR 
101-7,  Chapter  2,  Section  6.3. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
provide  documentary  support  for 
reimbursements  to  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Records  are  used  to  provide 
documentary  support  for 
reimbursements  to  employees  for  on- 
the-job  and  relocation  travel  expenses. 
(2)  Users  of  the  information  include  first 
and  second  line  supervisors,  NCUA 
accounting  staff,  and  budgeting  staff.  (3) 
Standard  routine  uses  as  set  forth  in 
appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  hard  copy 
form  and  in  a  computer  system. 

retrievabiuty: 

Records  are  retrievable  by  social 
security  number. 
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RECORD  ACCES^  PROCEDURES: 

Upon  requ(  st,  the  system  manager 
will  set  forth  he  procedures  for  gaining 
access  to  avaf  able  records. 


CONTESTING  REtORD  PROCEDURES: 
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categories  of  records  in  the  system: 

The  system  contains  information  on 
NCUA  employees  assigned  to  the 
particular  regional  or  central  office 
related  to  some  or  all  of  the  following 
areas:  Name;  address;  telephone 
number:  birthdate;  ethnicity  and  gender 
codes;  cu  grade;  employee  identification 
number;  work  performance  appraisals; 
district  management;  chartering  efforts; 
reactions  from  credit  union  officials; 
individual  development  plans;  supply 
and  equipment  information;  for  new 
examiners,  bi-weekly  training  reports, 
training  progress  reports  and  training 
evaluations;  work  product  samples; 
suggestions;  awards;  data  on  time  and 
attendance,  leave  and  pay;  memos  or 
notations  and  evaluations  by  superiors 
or  others;  and  copies  of  personnel, 
travel  and  grievance  records. 

authority  for  maintenance  of  the  system: 
5  U.S.C.  301;  44  U.S.C.  3301. 

PURPOSE(S): 

Information  is  used  for  recording 
time,  attendance  and  leave,  controlling 
equipment  inventories,  contacting 
employees;  evaluating  and  training  staff, 
evaluating  work  progress;  and  for 
general  administrative  matters.  For  new 
examiners,  training  information  is  used 
to  determine  the  examiner's  retention  or 
termination  after  23  weeks  of  on-the-job 
training. 

routine  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  The  information  in  this  system 
may  be  disclosed  to  the  United  States 
Office  of  Personnel  Management,  the 
Merit  Systems  Protection  Board,  the 
Office  of  Special  Counsel,  the  Equal 
Employment  Opportunity  Commission, 
the  Federal  Labor  Relations  Authority, 
the  General  Services  Administration  or 
an  arbitrator  or  agent,  to  the  extent  the 
disclosure  is  needed  to  carry  out  the 
govenmient-wide  personnel 
management,  investigatory,  adjudicatory 
and  appellate  functions  within  their 
respective  jurisdictions,  or  to  obtain 
information.  (2)  The  information  in  this 
system  may  be  disclosed  to  federal, 
state,  local  or  professional  licensing 
bocirds  or  Boards  of  Medical  Examiners, 
when  such  records  reflect  on  the 
qualifications  of  an  licensed  individual 
or  an  individual  seeking  to  be  licensed. 
(3)  This  information  is  used  to  generate 
a  telephone  directory  for  all  NCUA 
employees.  (4)  Standard  routine  uses  as 
set  forth  in  appendix  A. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  hard 
copy.  Some  records  are  also  maintained 
on  computer  systems  electronically. 

RETRIEV  ABILITY: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Physical  security  consists  of 
maintaining  records  in  locked  metal  file 
cabinets  within  secured  offices  and 
password  protected  computer  systems. 

RETENTION  AND  DISPOSAL: 

Current  and  relevant  information  is 
maintained  generally  for  a  period  of  at 
least  one  to  two  years.  Obsolete  material 
is  maintained  in  the  same  file  cabinets 
and  is  periodically  destroyed  or 
returned  to  the  originator. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  employees  assigned  to  a  regional 
office  the  system  manager  is  the 
Administrative  Officer,  Regional  Office, 
National  Credit  Union  Administration. 
(See  appendix  B  for  addresses  of 
Regional  Offices).  For  employees 
assigned  to  an  office  within  the  central 
office,  the  system  manager  is  the  Office 
Director,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  Regional  Director  where  the 
system  is  located.  If  there  is  no  record 
on  the  individual,  the  individual  will  be 
so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  Regional  Director 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  Regional 
Director. 

RECORD  SOURCE  CATEGORIES: 

Sources  may  include  the  individual 
whom  the  record  concerns,  supervisors 
of  the  individual,  fellow  employees, 
credit  union  officials,  administrative 
officer  or  office  assistant,  and  other 
persons  whom  the  individual  may 
encounter  in  the  course  of  work 
performance.  For  payroll-  and 
personnel-related  information,  the 
sources  may  include  the  General  Service 


Federal  Register /Vol.  65,  No.  14 /Friday.  January  21,  2000 /Notices 


3491 


Administration  and  Office  of  Human 
Resources. 

NCUA-6 

SYSTEM  NAME: 

Emergency  Information  (Employee) 
File,  NCUA. 

SYSTEM  LOCATION: 

For  employees  of  a  regional  office,  the 
system  is  located  at  the  regional  office 
where  the  employee  is  assigned, 
National  Credit  Union  Administration, 
(See  appendix  B  for  addresses  of 
Regional  Offices).  For  employees  of  the 
central  office,  the  system  is  located  at 
the  assigned  office.  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428. 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  personal 
information  on  the  NCUA  employee, 
such  as  height,  weight,  hair  color,  eye 
color,  current  address,  and  telephone 
number.  Also,  this  system  identifies  the 
individual  to  contact  in  case  of  an 
emergency  involving  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  information  in  this  system  is  used 
to  create  employee  identification  cards 
and  in  case  of  emergency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  The  information  on  the  individual 
to  contact  in  cases  of  emergency  may  be 
disclosed  in  case  of  emergency  to  any 
federal,  state  or  local  authority 
responding  to  the  emergency.  (2)  In  the 
event  of  an  emergency,  the  information 
may  be  disclosed  to  the  individual 
listed  as  a  contact  in  case  of  emergency, 
or  other  person  identified  as  a  family 
member  of  the  employee.  (3)  The 
Security  Officer  maintains  a  list  of  all 
employees,  with  their  addresses  and 
telephone  numbers.  This  list  is  updated 
as  necessary.  The  listed  information  is 
used  to  contact  the  employee  if  there  is 
a  national  emergency.  (4)  Standard 
routine  uses  as  set  forth  in  appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  stored  on  paper  hard 
copy. 

RETRIEVABILmr: 

Records  are  indexed  alphabetically  by 
name. 


SAFEGUARDS: 

Records  are  maintained  in  locked  file 
drawer. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  after  an 
employee  is  separated  from  the  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  For  employees  of  a  regional  office, 
the  system  manager  is  the  regional 
director  of  the  regional  office  where  the 
employee  is  assigned,  National  Credit 
Union  Administration,  (See  appendix  B 
for  addresses  of  Regional  Offices).  For 
employees  of  the  central  office,  the 
system  manager  is  the  Office  Director  of 
the  assigned  office.  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia,  22314- 
3428.  (2)  Security  Officer, 
Administrative  Office,  at  the  same 
address  above. 

N0T1RCATI0N  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  appropriate  system  manager 
listed  above.  If  there  is  no  record  on  the 
individual,  the  individual  will  be  so 
advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  appropriate 
system  manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained. 

NCUA-7 

SYSTEM  NAME: 

Employee  Injury  File,  NCUA. 

SYSTEM  LOCATION: 

Office  of  Human  Resources,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  who  has  sustained  a 
job-related  injury  or  disease. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  reports  submitted  by 
individual  who  has  sustained  a  job- 
related  injury  or  disease.  Copies  of  any 
further  claims  made  regarding  the  same 
injury  or  disease  or  any  other  material 
required  for  documenting  and 
adjudicating  the  claim. 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupational  Safety  and  Health  Act  of 
1970,  29  CFR  part  1960. 

PURPOSE(S): 

This  information  is  maintained  to 
provide  data  to  the  Department  of  Labor, 
when  needed,  for  adjudication  of  a 
claim,  and  to  prepare  reports  as  required 
by  the  Department  of  Labor. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  disclosed  to  the 
Department  of  Labor.  (2)  Standard 
routine  use  as  set  forth  in  appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  stored  on  paper  in  file 
cabinets. 

retrievability: 

Records  are  indexed  by  NCUA   - 
Region,  and  date  of  injury. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
drawer. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  five  years  after 
the  year  to  which  they  relate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Human  Resources. 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428. 

<N0T1FICATI0N  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed  above. 
If  there  is  no  record  on  the  individual, 
then  individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager ' 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 


CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 


4~ 


RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained;  superiors  of  individual; 
individual's  physician;  hospital 
attending  individual;  Department  of 
Labor. 
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NCUA-8 

SYSTEM  NAME: 

Investigative 
Crime,  Suspe<  ted 
Activity  Agaii  ist 


SYSTEM  L0CATK3  H 

Office  of  G^^eral 
Credit  Union 
Duke  Street 
3428.  Compu 
Suspicious  Activity 
status  updati 
Financial  Crii  nes 
(FinCEN).  Dei)artment 
piu'suant  to  a 
and  are  storet 
Authorized 
Central  Offict 
have  on-line 
database  ma: 
individual 
to  the  database 


Counsel,  National 
administration.  1775 
Alexandria.  VA  22314- 
i^erized  records  of 

^  Reports  (SAR),  with 
are  managed  by  the 
Enforcement  Network 
of  the  Treasury, 
contractual  agreement, 
in  Detroit,  Michigan, 
p  jrsonnel  at  NCUA's 
(  and  six  regional  offices 
i  iccess  to  the  computerized 
d  by  FinCEN  through 
stations  that  are  linked 
central  computer. 


n  aged 
W(  »rk : 


CATEGORIES  OF 
system: 


INDIVIDUALS  COVERED  BY  THE 


Directors 
members,  em|3 
persons 
the  affairs  of 
unions  who 
in  suspected 
suspicious 
are  referred 
and  other 
involved  in 
law.  or  unsaf  3 
referenced  ir 
NCUA  in  the 
supervisory 


CATEGORIES  OF 
Inter-  and 
corresponde 
reports.  The 
identifying 
the  suspectei  1 
suspicious 
witnesses. 


AUTHORITY  FOF 
12  U.S.C 


fcr 


ilHy 


PURPOSE(S): 

The  overall 
repository 
enforcement 
responsibi 
federally  inijured 
system  ma 
the  database 
retrieval,  an 
information 
Activity  Redorts 
NCUA  Boar! 
Board,  the 
the  Currenc  r 
Insurance 
Thrift  Supetvisi 
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Reports  Involving  Any 
Crime  or  Suspicious 
a  Credit  Union,  NCUA. 


qfficers.  committee 
loyees.  agents,  and 
partifcipating  in  the  conduct  of 
ederally  insured  credit 

reported  to  be  involved 
:riminal  activity  or 
financial  transactions  and 
law  enforcement  officials; 
iduals  who  have  been 
regularities,  violations  of 
or  unsound  practices 
documents  received  by  the 
course  of  exercising  its 
unctions. 
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RECORDS  IN  THE  SYSTEM: 


ntra-agency 
ice,  memoranda  and 
5AR  contains  information 
credit  union  involved, 
person,  the  type  of 
activity  involved,  and  any 


t  le ' 


MAINTENANCE  OF  THE  SYSTEM: 
786  and  1789. 


system  serves  as  a  NCUA 
investigatory  or 
nformation  related  to  its 
to  examine  and  supervise 
•ed  credit  unions.  The 
ined  by  FinCEN  serves  as 
for  the  cooperative  storage, 
ilysis.  and  use  of 
relating  to  Suspicious 
made  to  or  by  the 
the  Federal  Reserve 
C  ffice  of  the  Comptroller  of 

the  Federal  Deposit 
C  jrporation.  the  Office  of 
ion.  (collectively,  the 


federal  financial  regulatory  agencies), 
and  FinCEN  to  various  law  enforcement 
agencies  for  possible  criminal,  civil,  or 
administrative  proceedings  based  on 
known  or  suspected  violations  affecting 
or  involving  persons,  financial 
institutions,  or  other  entities  under  the 
supervision  or  jurisdiction  of  such 
federal  financial  regulatory  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES:  INFORMATION  IN 
THESE  RECORDS  MAY  BE  USED  TO: 

(1)  Determine  if  any  further  agency 
action  should  be  taken.  (2)  Provide  the 
federal  financial  regulatory  agencies  and 
FinCEN  with  information  relevant  to 
their  operations;  (3)  Disclose 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (4)  With 
regard  to  formal  or  informal 
enforcement  actions;  release 
information  pursuant  to  12  U.S.C. 
1786(s).  which  requires  the  NCUA 
Board  to  publish  and  make  available  to 
the  public  final  orders  and  written 
agreements,  and  modifications  thereto; 
and  (5)  Standard  routine  uses  as  set 
forth  in  appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

The  records  will  be  maintained  in 
electronic  data  processing  systems  and 
paper  files. 

RETRIEVABILITY: 

Computer  output  and  file  folders  are 
retrievable  by  indexes  of  data  fields, 
including  name  of  the  credit  union, 
NCUA  Region,  and  individuals'  names. 

SAFEGUARDS: 

Paper  records  and  word  processing 
discs  are  stored  at  the  NCUA  in  lockable 
metal  file  cabinets.  The  database 
maintained  by  FinCEN  complies  with 
applicable  security  requirements  of  the 
Department  of  the  Treasury.  On-line 
access  to  the  information  in  the  database 
is  limited  to  authorized  individuals  who 
have  been  designated  by  each  federal 
financial  regulatory  agency  and  FinCEN, 
and  each  such  individual  has  been 
issued  a  nontransferable  identifier  or 
password. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  NCUA,  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 


NOTIFICATION  PROCEfMIRE: 

Inquiries  should  be  sent  to  the  System 
Manager  as  noted  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  received  by  the  NCUA 
Board  from  various  sources,  including, 
but  not  limited  to  law  enforcement  and 
other  agency  personnel  involved  in 
sending  inquiries  to  the  NCUA  Board, 
NCUA  examiners,  credit  union  officials, 
employees,  and  members.  The 
information  maintained  by  FinCEN  is 
compiled  from  SAR  and  related 
historical  and  updating  forms  compiled 
by  financial  institutions,  the  NCUA 
Board,  and  the  other  federal  financial 
regulatory  agencies  for  law  enforcement 
purposes. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (d)(1).  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).      ■ 

NCUA-9 

SYSTEM  NAME: 

Freedom  of  Information  and  Privacy 
Act  Requests  and  Invoices.  NCUA. 

SYSTEM  LOCATION: 

For  requests  processed  by  the  central 
office,  the  system  is  located  at  the  Office 
of  General  Counsel.  National  Credit 
Union  Administration.  1775  Duke 
Street.  Alexandria.  Virginia  22314- 
3428.  For  requests  processed  by  a 
regional  office,  the  system  is  located  at 
the  regional  office  (See  appendix  B  for 
ajist  of  addresses  of  the  regional 
offices.)  For  requests  processed  by  the 
Office  of  Inspector  General,  the  system 
is  located  in  the  Office  of  the  Inspector 
General,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314.  For  requests 
processed  by  the  Asset  Management  and 
Assistance  Center,  the  system  is  located 
at  AMAC.  4807  Spicewood  Springs 
Road,  Austin,  Texas  78759. 

categories  of  individuals  covered  by  the 
system: 

This  system  of  records  includes 
information  pertaining  to  any  Freedom 
of  Information  Act  (FOIA)  or  Privacy 
Act  requester. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  may  contain  the 
requester's  name,  company  name  or 
^    organization,  address,  date  of  request, 
invoice  number,  amount  due,  phone 
nimiber,  social  security  or  tax 
identification  number,  description  of 
information  requested  and  documents 
located  or  result  of  search  for 
documents. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1789,  5  U.S.C.  552,  5  U.S.C. 
552a. 

PURPOSE(S): 

Records  in  this  system  are  used  to 
process  requests  received.  These  records 
may  be  used  by  the  NCUA  for  collection 
of  the  amount  due,  as  well  as  to  identify 
'  subsequent  requests  made  by  the  same 
individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  The  information  may  be  disclosed 
to  a  consumer  reporting  agency.  The 
information  disclosed  to  a  consumer 
reporting  agency  is  limited  to:  (a) 
Information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  social  security  or 
taxpayer  identification  number;  (b)  the 
amount,  status,  and  history  of  the  claim; 
and  (c)  the  agency  or  program  under 
which  the  claim  arose. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  on  paper  hard 
copy  and  computer  disk. 

retrievability: 

Records  in  this  system  are  retrievable 
by  requester's  name,  company  name  or 
organization,  date  of  request,  category  of 
requester  or  invoice  number. 

safeguards: 

Physical  security  consists  of  storing 
records  on  a  password  protected 
computer  database  and  a  hard  copy 
secured  in  a  metal  file  cabinet  which  is 
accessible  only  to  those  individuals 
responsible  for  processing  requests  and 
collecting  outstanding  payments. 

retention  and  disposal: 

Records  are  retained  for  various 
periods  depending  on  the  determination 
made  on  the  request,  but  normally  no 
greater  than  six  years  following  the  year 
in  which  the  request  was  processed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  requests  processed  at  the  central 
office,  the  system  manager  is  the 


Freedom  of  Information  Act  Officer, 
Office  of  General  Counsel,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia  22314. 
For  requests  processed  in  a  regional 
office,  the  system  manager  is  the 
Regional  Director  (See  appendix  B  for  a 
list  of  addresses  of  the  regional  offices.) 
For  requests  processed  by  the  Office  of 
Inspector  General,  the  system  manager 
is  the  Inspector  General,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314.  For 
requests  processed  by  the  Asset 
Management  and  Assistance  Center,  the 
system  manager  is  the  President, 
AMAC,  4807  Spicewood  Springs  Road, 
Austin,  Texas  78759. 

NOTIFICATION  PROCEDURE: 

An  individued  may  inquire  as  to 
whether  the  system  conteiins  a  record 
pertaining  to  the  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed  above. 
If  there  is  no  record  on  the  individual, 
the  individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  records  for  this  system 
of  records  are  the  FOIA  and  Privacy  Act 
request  files. 

NCUA-10 

SYSTEM  NAME: 

Liquidating  Credit  Union  Records 
System,  NCUA. 

SYSTEM  LOCATION: 

Information  within  this  system  of 
records  is  located  at  the  Asset  and 
Management  Assistance  Center  (AMAC) 
4807  Spicewood  Springs  Road,  Suite 
5100,  Austin,  Texas  78759. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members,  employees  and  creditors  of 
liquidating  federally-insured  credit 
unions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Share  and  account  records;  personal 
data  regarding  income  and  debts; 
payment  or  employment  history; 
accounts  payable  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1787. 


PURPOSE(S): 

The  information  in  this  system  is  used 
to  determine  insurance,  collect  loan 
amounts  due  and  for  all  purposes 
necessary  to  close  out  the  affairs  of  the 
liquidated  credit  union. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  used  for  payment  of 
insurance  claims  to  shareholders  in 
liquidating  federally-insured  credit 
unions.  (2)  Information  is  used  in  the 
collection  of  outstanding  loans,  which 
may  include  referral  of  information  to 
third  party  servicer  providers  or 
potential  purchasers  of  the  loans.  (3) 
Information  is  used  for  all  purposes 
necessary  to  close  out  the  affairs  of  the 
liquidated  credit  union  and  carry  out  all 
appropriate  liquidation-related 
functions  of  NCUA.  (4)  Information  may 
be  disclosed  to  address  locators  or  a 
surety  company  in  pursuit  of  a  fidelity 
bond  claim.  (5)  Information  on 
unclaimed  insured  shares  is  included  in 
a  database  on  the  NCUA  web  site  after 
other  efforts  to  locate  account  holders 
have  failed.  (6)  Information  may  be 
disclosed  to  the  appropriate  federal, 
state  or  local  government  agency,  such 
as  the  Internal  Revenue  Service,  if 
required  by  law  or  regulation  or  upon 
appropriate  request.  (7)  Standard 
routine  uses  as  set  forth  in  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

This  information  is  maintained  on 
computer  databases  and  hard  copy. 
Copies  of  share  and  loan  documents, 
incoming  payments,  and  loan  portfolios 
may  also  be  maintained  on  microfilm 
copy. 

RETRIEVABILITY: 

Information  is  indexed  by  name  of 
individual  and  by  name  of  closed 
insured  credit  union. 

safeguards: 

Information  is  maintained  in  seciu^d 
offices  and  in  password  protected 
computer  databases. 

retention  and  disposal: 

Information  is  disposed  of  when  no 
longer  needed  or  within  seven  years 
after  date  of  charter  cancellation. 

system  manager(s)  and  address: 

President,  AMAC,  4807  Spicewood 
Springs  Road,  Suite  5100,  Austin,  Texas 
78759. 

notification  procedure: 

An  individual  may  inquire  as  to 
whether  the  system  contains 
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information 
by  addressing 
mail  to  the  s 
If  there  is  no 
individual,  th< 
advised, 
include  name 
closed  insurec 


inquirer  was  a 
loan  account 


p<  rtaining  to  the  individual 
1  request  in  person  or  by 
em  manager  listed  above, 
information  on  the 
individual  will  be  so 
Writtfen  inquiries  should 
if  inquirer,  name  of 
credit  union  of  which 
member,  and  share  and 
dumbers,  if  known. 


RECORD  ACCESS 

Upon  request 
will  set  forth 
access  to  aval 


l>ROCEDURES: 

,  the  system  manager 

procedures  for  gaining 
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RECbRO  procedures: 

imend  or  correct  a  record 
rqcted  to  the  system 
above.  Record  source 
Infbrmation  is  obtained  from 
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the  individual  was  a 
party  service  providers; 
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outside 
account  files 
union  of 
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NCUA-11 
SYSTEM  NAME: 

Office  of  Inspect 
Investigative 


SYSTEM  LOCATK  H 

Office  of  In  ipector 
1775  Duke  Street 
22314-3428 


CATEGORIES  OF 
SYSTEM: 

Subjects  o 
complainants , 
in  complaint: 
cases,  reports , 
documents, 
prepared  by, 
the  OIG 


CATEGORIES  OF 

The  system 
of  all  OIG  an 
of  Internal  A 
corresponde: 
indices 


papers 
workpapers 
pending  i 


AUTHORITY  FOR 

The  Inspe(  tor 
amended.  5  tS 
1766. 


PURPOSE(S): 

Records  in 
investigative 


Inspector  Ge  leral 
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or  General  (OIG) 
lecords,  NCUA. 


General,  NCUA, 
,  Alexandria.  VA 


NDIVIDUALS  COVERED  BY  THE 


f  investigation, 

and  witnesses  referred  to 
or  actual  investigative 
accompanying 

a  id  correspondence 
;ompiled  by,  or  referred  to 


RECORDS  IN  THE  SYSTEM: 

is  comprised  of  paper  files 
some  predecessor  Office 
ditor  reports, 
rice,  cases,  matters,  cross- 
mem  oranda,  materials,  legal 
evide  nee,  exhibits,  data,  and 

ertaining  to  all  closed  and 
nvastigations  and  inspections. 


MAINTENANCE  OF  THE  SYSTEM: 

General  Act  of  1978,  as 
.S.C.  App.3;  12  U.S.C. 


this  system  document  the 
work  of  the  Office  of 


ROUTINE  USES 


IF 


SYSTEM,  INCLUI HNG  CATEGORIES  OF  USERS  AND 


THE  PURPOSES 


i  OF  SUCH  USES: 

The  Natioi  lal  Credit  Union 
Administrat  on  Office  of  Inspector 


RECORDS  MAINTAINED  IN  THE 


General  (OIG)  may  disclose  information 
contained  in  a  record  in  this  system  of 
records  without  the  consent  of  the 
individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected,  under  the 
following  routine  uses.  (1)  The  OIG  may 
disclose  information  from  this  system  of 
records  as  a  routine  use  to  any  public 
or  private  source,  including  a  federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  but  only  to  the  extent 
necessary  for  the  OIG  to  obtain 
information  from  those  sources  relevant 
to  an  OIG  investigation,  audit, 
inspection,  or  other  inquiry.  (2)  The  OIG 
may  disclose  information  from  this 
system  of  records  as  a  routine  use  to  the 
Department  of  Justice  to  the  extent 
necessary  to  obtain  its  legal  advice  on 
any  matter  relevant  to  an  OIG 
investigation,  audit,  inspection,  or  other 
inquiry  related  to  the  responsibilities  of 
the  OIG.  (3)  The  OIG  may  disclose 
information  to  other  federal  entities, 
such  as  other  Offices  of  Inspector 
General,  to  the  General  Accounting 
Office,  or  to  a  private  party  with  which 
the  OIG  or  the  NCUA  has  contracted  or 
with  which  it  contemplates  contracting, 
for  the  purpose  of  auditing  or  reviewing 
the  performance  or  internal 
management  of  the  OIG's  investigative 
program,  or  for  performing  any  other 
functions  or  analyses  that  facilitate  or 
are  relevant  to  an  OIG  investigation, 
audit,  inspection  or  other  inquiry.  Such 
contractor  or  private  firm  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such 
information.  (4)  The  OIG  may  disclose 
information  from  this  system  of  records 
to  any  federal,  state,  local,  or  foreign 
agency  maintaining  civil,  criminal,  or 
other  relevant  enforcement  or  other 
pertinent  records,  or  to  another  public 
authority  or  professional  organization,  if 
necessary  to  obtain  information  relevant 
to  an  OIG  decision  concerning  the 
retention  of  an  employee  or  other 
personnel  action  (other  than  hiring),  the 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  grant  or  other  benefit.  (5) 
The  OIG  may  disclose  information  in 
this  system  to  federal,  state,  local  or 
professional  licensing  boards  or  Boards 
of  Medical  Examiners,  when  such 
records  reflect  on  the  qualifications  of 
an  licensed  individual  or  an  individual 
seeking  to  be  licensed.  (6)  The  OIG  may 
disclose  information  from  this  system  of 
records  for  the  purposes  set  forth  in 
Appendix  A. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  contained  in  this  system 
is  stored  manually  in  files. 

RETRIEV  ABILITY: 

Information  is  retrieved  in  files  by 
case  number,  general  subject  matter,  or 
name  of  the  subject  of  investigation. 

SAFEGUARDS: 

Case  reports  and  workpapers  are 
maintained  in  approved  security 
containers  and  locked  filing  cabinets  in 
a  locked  room.  Associated  paper  records 
are  stored  in  locked  metal  filing 
cabinets,  safes,  or  similar  secure 
facilities. 

RETENTION  AND  DISPOSAL: 

Investigative  Case  Files 

1.  Case  files  are  normally  destroyed 
when  they  are  5  years  old. 

2.  Significant  cases  (those  that  result 
in  national  media  attention, 
congressional  investigation,  or 
substantive  changes  in  agency  policy  or 
procedures) — To  be  determined  by  the 
National  Archives  and  Records 
Administration  on  a  case-by-case  basis. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 

NOTIFICATION  PROCEDURE: 

This  System  of  Records  is  generally 
exempt  from  the  notice,  access,  and 
amendment  requirements  of  the  Privacy 
Act.  However,  the  NCUA  will  entertain 
written  requests  to  the  systems  manager 
on  a  case  by  case  basis  for  notification 
regarding  whether  this  system  of  records 
contains  information  about  an 
individual.  Requests  should  be  marked 
"Privacy  Act  request,"  and  should  state 
the  name  and  address  of  the  requester, 
and  provide  a  notarized  statement,  or 
other  documentation,  e.g.,  copy  of  a 
driver's  license,  attesting  to  the 
individual's  identity.  Requests 
submitted  on  behalf  of  other  persons 
must  include  their  written 
authorizations.  Such  requests  in  the 
form  prescribed  may  also  be  presented 
in  person  at  the  Office  of  Inspector 
General,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 
Simultaneously  with  requesting 
notification  of  inclusion  in  his  system  of 
records,  the  individual  may  request 
record  access  as  described  in  this 
section. 

RECORD  ACCESS  PROCEDURES: 
Same  as  "Notification  procedure." 
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CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

The  OIG  collects  information  fi-om 
many  sources,  including  the  subject 
individuals,  employees  of  the  NCUA, 
other  goveriiment  employees,  and 
witnesses  and  informants,  and  non- 
governmental sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  USC  552a(j)(2),  this 
system  of  records  is  exempt  from 
subsections  (c)(3)  and  (4),  (d),  (e)(1), 
(e)(2),  (e)(3),  (e)(4)(G),  (e)(4)(H),  (e)(4)(I). 
(e)(5),  (e)(8),  (f)  and  (g)  of  the  Act.  This 
exemption  applies  to  information  in  the 
system  that  relates  to  criminal  law 
enforcement  and  meets  the  criteria  of 
the  (j)(2)  exemption.  Pursuant  to  5  USC 
552(k)(2),  to  the  extent  that  the  system 
contains  investigative  materied  compiled 
for  law  enforcement  purposes,  other 
than  material  within  the  scope  of 
subsection  (j)(2),  this  system  of  records 
is  exempt  from  5  USC  552a(c)(3),  (d), 
(e)(1),  (e)(4)(G),  (H),  and  (I),  and  {f).  The 
exemption  rule  is  contained  in  12  CFR 
792.34  of  the  NCUA  regulations. 

NCUA-12 

SYSTEM  NAME: 

Consumer  Complaints  Against 
Federal  Credit  Unions,  NCUA. 

SYSTEM  LOCATION: 

Information  is  maintained  in  NCUA's 
six  regional  offices  (see  appendix  B  for 
regional  office  locations). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  submit  complaints 
concerning  operating  federal  credit 
unions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Complaint  letters,  investigation 
reports,  and  related  correspondence 
concerning  the  complainants  and  the 
federal  credit  union  involved. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1766(i)(l)  and  1789(a)(7);  5 
U.S.C.  301;  15  U.S.C.  1601-1693. 

PURPOSE(S): 

This  system  documents  the  number 
and  type  of  consumer  complaints 
received  and  processed  by  NCUA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  may  be  disclosed  to 
officials  of  Federal  credit  unions  and 
other  persons  mentioned  in  a  complaint 
or  identified  diuing  an  investigation.  (2) 


Disclosures  may  be  made  to  the  Federal 
Reserve  Board,  other  federal  financial 
regulatory  agencies,  the  Federal 
Financial  Institutions  Examination 
Council,  the  White  House  Office  of 
Consumer  Affairs,  and  the  Congress  or 
any  of  its  authorized  committees  in 
fulfilling  reporting  requirements  or 
assessing  implementation  of  applicable 
laws  and  regulations.  (Such  disclosiues 
will  be  made  in  a  nonidentifiable 
manner  when  feasible  and  appropriate.) 
(3)  Referrals  may  also  be  made  to  other 
federal  and  nonfederal  supervisory  or 
regulatory  authorities  when  the  subject 
matter  is  a  complaint  or  inquiry  which 
is  more  properly  within  such  agency's 
jurisdiction.  (4)  Standard  routine  uses  as 
set  forth  in  appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
l?lSPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  stored  on  paper  or 
computer  database. 

RETRIEVABILTTY: 

Records  are  retrievable  from  files  by 
federal  credit  union  name,  by 
complainant  name,  or  assigned  control 
number. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
offices  in  either  a  file  cabinet  or  on  a 
password  protected  computer  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years, 
then  destroyed.  Consumer's  name, 
federal  credit  union's  name,  subject  of 
complaint,  date  received,  and  date 
resolved  are  kept  until  no  longer 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  System  Manager  is  the  Regional 
Director  in  the  regional  office  where  the 
complaint  was  processed.  (See  appendix 
B  for  Regional  Office  addresses.) 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  tRe  individual  by 
addressing  a  request  in  person  or  by 
mail  to  the  system  manager  listed  above. 
If  there  is  no  record  on  the  individual, 
the  individual  will  be  so  advised. 

RECORD  ACCESS  PROCEDURES: 

Upon  request,  the  system  manager 
will  set  forth  the  procedures  for  gaining 
access  to  available  records. 

CONTESTING  RECORD  PROCEDURES: 

Request  to  amend  or  correct  a  record 
should  be  directed  to  the  system 
manager  listed  above. 


RECORD  SOURCE  CATEGORIES: 

Complainant  (and  his  or  her 
representative,  which  may  include,  e.g., 
a  member  of  Congress  or  an  attorney); 
federal  credit  union  officials;  employees 
and  members  of  the  credit  union 
involved;  and  NCUA  examiners  and 
central  files  on  federal  credit  unions. 

NCUA-13 

SYSTEM  NAME: 

Litigation  Case  Files,  NCUA. 

SYSTEM  location: 

Office  of  General  Counsel,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  in  files  by  the 
case  name  of  individuals  who  are:  The 
subject  of  NCUA  investigations  made  in 
contemplation  of  legal  action;  involved 
in  civil  litigation  with  NCUA  or 
involved  in  administrative  proceedings; 
involved  in  litigation  of  interest  to 
NCUA;  or  pursuing  tort  claims. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  case  files  include: 
Investigative  reports  relating  to  possible 
felonies  or  violations  of  the  Federal 
Credit  Union  Act;  transcripts  of 
testimony  or  affidavits;  documents  and 
other  evidentiary  matters,  pleadings  and 
other  documents  filed  in  court;  orders 
filed  or  issued  in  civil,  administrative  or 
criminal  proceedings;  correspondence 
relating  to  investigatory  or  litigation 
matters;  information  provided  by  the 
individual  under  investigation  or  from  a 
federal  credit  union;  and  other 
memoranda  gathered  and  prepared  by 
staff  in  performance  of  their  duties. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1766,  1786,  1787,  and  1789; 
28  U.S.C.  2671-2680. 

PURPOSE(S): 

This  system  documents  the 
preparation  and  progress  of  legal 
proceedings  and  investigations 
conducted  by  the  Office  of  General 
Counsel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  The  staff  of  the  Office  of  General 
Counsel  may  use  such  records  to  render 
legal  advice  concerning  investigations 
or  courses  of  legal  action;  to  represent 
NCUA  in  all  judicial  and  administrative 
proceedings  in  which  NCUA  or  any  of 
its  employees  who,  within  the  scope  of 
employment  and  in  an  official  capacity, 
is  a  party;  or  to  intervene  as  an  amicus 
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whether  federal,  state,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such  violation  or 
charged  with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order  issued 
pursuant  thereto.  2.  A  record  from  a  system 
of  records  may  be  disclosed  as  a  routine  use 
to  a  federal,  state,  or  local  agency  which 
maintains  civil,  criminal,  or  other  relevant 
enforcement  information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary,  to  obtain  information  relevant  to 
an  agency  decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance  of  a 
security  clearance,  the  letting  of  a  contract, 
or  the  issuance  of  a  license,  grant,  or  other 
benefit.  3.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  a  federal 
agency,  in  response  to  its  request,  for  a  matter 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an  investigation  of 
an  employee,  the  letting  of  a  contract,  or  the 
issuance  of  a  license,  grant,  or  other  benefit 
by  the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter.  4.  A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  an 
authorized  appeal  grievance  examiner, 
formal  complaints  examiner,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized  official 
engaged  in  investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by  an 
employee.  Further,  a  record  from  any  system 
of  records  may  be  disclosed  as  a  routine  use 
to  the  Office  of  Personnel  Management  in 
accordance  with  the  agency's  responsibility 
for  evaluation  and  oversight  of  federal 
personnel  management.  5.  A  record  from  a 
system  of  records  may  be  disclosed  as  a 
routine  use  to  officers  and  employees  of  a 
federal  agency  for  purposes  of  audit.  6.  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  a  member  of 
Congress  or  to  a  congressional  staff  member 
in  response  to  an  inquiry  from  the 
congressional  office  made  at  the  request  of 
the  individual  about  whom  the  record  is 
maintained.  7.  A  record  from  a  system  of 
records  may  be  disclosed  as  a  routine  use  to 
the  officers  and  employees  of  the  General 
Services  Administration  (GSA)  in  connection 
with  administrative  services  provided  to  this 
Agency  under  agreement  with  GSA.  8. 
Records  in  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the  Department 
of  justice,  when  (a)  NCUA,  or  any  of  its 
components  or  employees  acting  in  their 
official  capacities;  or  (b)  Any  employee  of 
NCUA  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has  agreed 
to  represent  the  employee:  or  (d)  The  United 
States,  where  NCUA  determines  that 
litigation  is  likely  to  affect  the  agency  or  any 
of  its  components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  NCUA 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation, 
provided,  however,  that  in  each  case,  NCUA 
determines  that  disclosure  of  the  records  to 
the  Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records  that  is 
compatible  with  the  purpose  for  which  the 
records  were  collected.  9.  Records  in  a 


system  of  records  may  be  disclosed  as  a 
routine  use  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  NCUA  is 
authorized  to  appear,  when  (a)  NCUA,  or  any 
of  its  components  or  employees  acting  in 
their  official  capacities;  or  (b)  Any  employee 
of  NCUA  in  his  or  her  individual  capacity 
where  NCUA  has  agreed  to  represent  the 
employee;  or  (d)  The  United  States,  where 
NCUA  determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  NCUA  determines  that 
use  of  such  records  is  relevant  and  necessary 
to  the  litigation,  provided,  however,  that  in 
each  case,  NCUA  determines  that  disclosure 
of  the  records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in  the 
records  that  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

Appendix  B — List  of  Regional  Offices 
(Addresses  and  States  Covered  by  Each 
Region) 

I.  NCUA  Region  I  Regional  Office:  9 
Washington  Square,  Washington  Square 
Extension,  Albany,  NY,  Phone  (518)  472- 
4554. 

States  covered:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Puerto  J^ico,  Rhode 
Island,  Vermont,  Virgin  Islands. 

II.  NCUA  Region  II  Regional  Office:  1775 
Duke  Street,  Suite  4206,  Alexandria,  VA 
22314,  Phone:  (703)  519-4600. 

States  covered:  Delaware,  District  Of 
Columbia.  Maryland,  New  Jersey, 
Pennsylvania,  Virginia. 

III.  NCUA  Region  III  Regional  Office:  7000 
Central  Parkway,  Suite  1600,  Atlanta,  GA 
30328,  Phone  (678)  443-3000. 

States  covered:  Arkansas,  Alabama, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  Puerto  Rico, 
South  Carolina.  Tennessee.  Virgin 
Islands. 

IV.  NCUA  Region  IV  Regional  Office:  4225 
Naperville  Road.  Suite  125.  Lisle.  IL  60532. 
Phone:(630)  955-4100. 

States  covered:  Illinois,  Indiana,  Michigan, 
Missouri,  Ohio,  West  Virginia. 
Wisconsin. 

V.  NCUA  Region  V  Regional  Office:  4807 
Spicewood  Springs  Road,  Suite  5200, 
Austin,  TX  78759.  Phone:  (512)  342-5600. 
States  covered:  Arizona,  Colorado.  Iowa, 

'■      Kansas,  Minnesota,  Nebraska,  New 

Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas. 

VI.  NCUA  Region  VI  Regional  Office:  2300 
Clayton  Road,  Suite  1350.  Concord,  CA 
94520,  Phone:  (925)  363-6200. 

States  covered:  Alaska,  California.  Guam, 
Hawaii,  Idaho,  Montana,  Nevada, 
Oregon,  Utah,  Washington,  Wyoming. 
By  the  National  Credit  Union 
Administration  Board  on  January  4,  2000. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  00-1393  Filed  1-20-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Risk-Informed  Corrective  Action 
Program 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  has  instructed  its  staff  to 
explore  potential  areas  where 
regulations  can  be  made  more  risk- 
informed  cmd  performance  based.  One 
area  that  the  staff  finds  of  interest 
involves  the  ability  of  licensee's  to  risk- 
monitor  and  risk-prioritize  their 
corrective  action  programs.  This  noticed 
meeting  is  to  discuss  the  computerized 
program  developed  by  Bill  Vesely  and 
implemented  by  at  least  one  utility, 
(PPScL — Susquehanna)  to  risk-inform 
their  corrective  action  program.  The 
meeting  will  focus  on  the  program's  use 
and  application,  associated  results  and 
findings,  and  potential  for  application 
in  this  and  other  areas  of  the  regulator^' 
process. 

Meeting  Information:  The  staff  intends 
to  conduct  a  meeting  to  provide  for  an 
exchange  of  information  related  to  the 
licensee's  corrective  action  programs. 
Persons  other  than  NRC  staff  and  NRC 
contractors  interested  in  making  a 
presentation  at  the  meeting  should 
notify  John  H.  Flack,  Office  of  Nuclear 
Regulatory  Research.  MS:  T10-E46,  U.S. 
Nuclear  Regulatory  Commissipn, 
Washington  D.C.  20555-0001,  (301) 
415-5739,  email:  jhf@nrc.gov. 

Date:  February'  1 ,  2000. 

Time:  2:00pm-4:00pm. 

Location:  Two  White  Flint  North, 
11545  Rockville  Pike,  Room  T-lOAl, 
Rockville.Maryland  20852. 

Registration:  N/A. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Flack,  Office  of  Nuclear  Regulatory 
Research,  MS:  T10-E46,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001, (301)  415-5739, 
email:  jhf@nrc.gov. 

Dated  this  13th  day  of  January  2000. 
For  the  Nuclear  Regulatory  Comniission. 

Jack  E.  Rosenthal, 

C/)/e/.  Regulatory  Effectiveness  Assessment  S- 
Human  Factors  Brancli.  Division  of  Systems 
Anaivsis  and  Regulatory  Effectiveness.  Office 
of  Nuclear  Regulatory  Research. 
[FR  Doc.  00-1453  Filed  1-20-00:  8:45  am] 
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OFRCE  OF  PERSONNEL 

MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Currently 
Approved  Information  Collection:  Rl 
25-41 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  currently 
approved  information  collection.  RI  25- 
41,  Initial  Certification  of  Full-Time 
School  Attendance,  is  used  to  determine 
whether  a  child  is  unmarried  and  a  full- 
time  student  in  a  recognized  school. 
OPM  must  determine  this  in  order  to 
pay  survivor  annuity  benefits  to 
children  who  are  age  18  or  older. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Office  of  Personnel  Management, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  1,200  RI  25-41  forms 
are  completed  annually.  It  takes 
approximately  90  minutes  to  complete 
the  form.  The  annual  burden  is  1 .800 
hours. 

For  copies  of  this  proposal,  contact 
Mar\'  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
21,  2000. 

ADDRESSES:  Send  or  deUver  comments 
to— Ronald  W.  Melton.  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service.  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3349,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Phyllis  R.  Pinkney,  Management 
Analvst,  Budget  and  Administrative 
Services  Division,  (202)  606-0623. 


Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-1337  Filed  1-20-00;  8:45  ami 

BILLING  CODE  6325-01 -M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  a 
Revised  information  Collection:  RI  20- 
63,  RI  20-116,  RI  20-117 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22,  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  RI  20- 
63.  Survivor  Armuity  Election  for  a 
Spouse,  is  used  by  aimuitants  to  elect  a 
reduced  annuity  with  a  survivor  annuity 
for  their  spouse.  RI  20-116  is  a  cover 
letter  for  RI  20-63  giving  information 
about  the  cost  to  elect  less  than  the 
maximum  survivor  aimuity.  This  letter 
may  be  used  to  decline  to  elect.  RI  20- 
117  is  a  cover  letter  for  RI  20-63  giving 
information  about  the  cost  to  elect  the 
maximum  survivor  annuity.  This  letter 
may  be  used  to  ask  for  more  information 
or  to  decline  to  elect. 

RI  20-117  is  accompanied  by  RI  20- 
63A.  Information  on  Electing  a  Survivor 
Annuity  for  Your  Spouse,  or  RI  20-63B. 
Information  on  Electing  a  Survivor 
Annuity  for  Yoilr  Spouse  When  You  Are 
Providing  a  Former  Spouse  Annuity. 
Both  books  explain  the  election.  RI  20- 
63A  is  for  aimuitants  who  do  not  have 
a  former  spouse  who  is  entitled  to  a 
survivor  annuity  benefit;  RI  20-63B  is 
for  those  who  do  have  a  former  spouse 
who  is  entitled  to  a  benefit.  These  books 
do  not  require  OMB  clearance.  They 
have  been  included  because  they 
provide  the  annuitant  additional 
information. 

Approximately  2,200  RI  20-63  forms 
and  200  cover  letters  are  completed  per 
year.  It  is  estimated  to  take 
approximately  45  minutes  to  complete 
the  form  with  a  burden  of  1 .800  hours 
and  10  minutes  to  complete  the  letter, 
which  gives  a  burden  of  34  hours.  The 
total  burden  for  RI  20-63  is  1.834  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
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DATES:  Com  ments  on  this  proposal 
should  be  r  (ceived,  on  or  before 
February  22 ,  2000. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  I^elton,  Chief,  Operations 
Support  I  livision.  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personne  Management,  1900  E  Street, 
NW,  Rooiji  3349,  Washington,  DC 
20415, 
and 
Joseph  Lack  ey,  OPM  Desk  Officer, 
Office  of  1  nformation  and  Regulatory 
Affairs,  O  fice  of  Management  and 
N  2W  Executive  Office 
,  NJW,  Room  10235, 
Washington,  DC  20503. 
FOR  INF0RM4TI0N  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Phyllis  R.  Pinkney,  Management 
Analyst,  Bw  iget  &  Administrative 
Services  Division,  (202)  606-t)623. 

Office  of  Pers  )nnel  Management. 
Janice  R.  Lac  lance. 

Director. 

[FR  Doc.  00-1  336  Filed  1-20-00;  8:45  am] 

BtLLHNG  CODE  (  32S-01-U 


OFFICE  OF  >ERSONNEL 
MANAGEMfffT 

Submissionfor  0MB  Review; 
Comment  Request  for  Review  of  a 
Revised  Information  Collection:  SF 
2803  AND  Sp  3108 

AGENCY:  Off  ce  of  Personnel 
Managemen  . 
ACTION:  Noti  :e. 


SUMMARY: 

Paperwork 
L.  104-13. 


N  ay 
t  tat 


announces 
Managemen 
the  Office  of 
request  for 
information 
Application 
Redeposit 
Application 
Payment  for 
applications 
persons  who 
Federal 
retirement 
Federal  service 
retirement 
subsequently 
In  addition 
employees 
expect  to 
filings  of 
employees 
approximate 
The  annual 


serv  ce 


eac  1 


p  jr 


In  accordance  with  the 
I^eduction  Act  of  1995  (Pub. 
22,  1995),  this  notice 
the  Office  of  Personnel 
(OPM)  has  submitted  to 
Management  and  Budget  a 
r*view  of  a  revised 
:ollection.  SF  2803. 
to  Make  Deposit  or 
(CSRS),  and  SF  3108, 
:o  Make  Service  Credit 
civilian  Service  (FERS),  are 
to  make  payment  used  by 
are  eligible  to  pay  for 
which  was  not  subject  to 
deductions  and/or  for 

which  was  subject  to 
deductions  which  were 
refunded  to  the  applicant, 
to  the  current  Federal 
will  use  these  forms,  we 
approximately  75 
form  from  former  Federal 
year.  Each  form  takes 
y  30  minutes  to  complete. 
Burden  is  75  hoius. 


vho 
rec  sive  i 


For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  on  or  before  February  22, 
2000. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415, 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Olfice  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 

Phyllis  R.  Pinkney,  Management 
Analyst,  Budget  &  Administrative 
Services  Division,  (202)  606-0623. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  00-1338  Filed  1-20-00;  8:45  am] 

BILLIING  CODE  6325-01-U 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0M6  Review; 
Comment  Request  for  Review  of  a 
Revised  Information  Collection:    Rl 
30-9 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
annoxmces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  30-9, 
Reinstatement  of  Disability  Annuity 
Previously  Terminated  Because  of 
Restoration  to  Earning  Capacity,  informs 
former  disability  annuitants  of  their 
right  to  request  restoration  under  title  5, 
U.S.C,  Section  8337.  It  also  specifies 
the  conditions  to  be  met  and  the 
documentation  required  for  a  person  to 
request  reinstatement. 

Approximately  200  forms  are 
completed  annually.  The  form  takes 
approximately  60  minutes  to  respond, 
including  a  medical  examination.  The 
annual  estimated  burden  is  200  hours. 


Burden  may  vary  depending  on  the  time 
required  for  a  medical  examination. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  22,  2000. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,' 1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  OiBce 
Building,  NW,  Room  10235, 
Washington,  DC  20503 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Phyllis  R.  Pinkney,  Management 
Analyst  Budget  &  Administrative 
Services  Division  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-1340  Filed  1-20-00;  8:45  am] 

BlUnNG  CODE  6325-01-U 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Laboratory  Personnel  Management 
Demonstration  Project:  Department  of 
the  Air  Force 

AGENCY:  Office  of  Persoimel 

Management. 

ACTION:  Notice  of  change  in 

demonstration  project  procedures. 

summary:  Title  VI  of  the  Civil  Service 
Reform  Act,  5  U.S.C.  4703,  authorizes 
the  Office  of  Personnel  Management 
(OPM)  to  conduct  demonstration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
changes  in  personnel  policy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

Public  Law  103-337,  October  5,  1994, 
permits  the  Department  of  Defense 
(DoD),  with  the  approval  of  OPM,  to 
carry  out  personnel  demonstration 
projects  generally  similar  to  the  China 
Lake  demonstration  project  at  DoD 
Science  and  Technology  (S&T) 
reinvention  laboratories.  The  Air  Force 
implemented  its  demonstration  project 
on  March  2,  1997,  which  covers  its 
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reinvention  laboratory,  the  Air  Force 
Research  Laboratory  (AFRL). 
DATES:  This  amendment  to  the 
demonstration  project  may  be 
implemented  begirming  on  the  date  of 
approval  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
AFRL  Ms.  Michelle  Neuner,  AFRL/HR, 
1864  4th  Street,  Suite  1,  Wright 
Patterson  AFB,  Ohio  45433-7131,  937- 
904-9600.  OPM  Mr.  John  Andre,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  7460,  Washington  DC 
20415, 202-606-2820. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  November  27,  1996,  OPM 
published  in  the  Federal  Register  (61 
FR  60400)  the  approval  to  conduct  a 
demonstration  project  in  the 
Department  of  the  Air  Force.  The  AFRL 
demonstration  project  involves 
simplified  job  classifications,  two  types 
of  appointment  authorities,  an  extended 
probationary  period,  pay  banding,  and  a 
contribution-based  compensation 
system  (CCS). 

2.  Overview 

The  final  plan  outlined  in  the 
November  27, 1996  Federal  Register 
stated  that  the  extended  probationary 
period  would  "apply  to  non-status 
hires"  and  went  on  to  state  that  it  would 
"apply  to  new  hires  or  those  who  do  not 
have  reemployment  or  reinstatement 
rights."  These  statements  are  somewhat 
contradictory  in  that  a  "new  hire"  could 
also  include  a  "status  hire"  appointed 
from  a  register,  which  requires  a 
probationary  period.  This  notice 
clarifies  probationary  period 
requirements. 

Experience  through  two  cycles  under 
the  CCS  has  shown  that  changes  are 
needed  to  provide  the  ability  to  assign 
an  overall  CCS  score  up  to  5.25  and  to 
pay  a  CCS  bonus  to  level  IV  employees 
who  are  subject  to  the  GS-15,  step  10 
pay  cap.  This  notice  changes  the 
maximum  assignable  overall  score  and 
establishes  eligibility  for  the  CCS  bonus. 

In  order  to  clarify  the  proper 
application  of  broadband  level 
descriptor  "Cooperation  and 
Supervision"  and  CCS  Factor  6 
"Cooperation  and  Supervision,"  the 
name  is  being  changed  to  "Teamwork 
and  Leadership."  This  notice 
implements  the  name  change. 

Office  of  Personnel  Management. 

Janice  R.  LachcUice, 

Director. 

I.  Executive  Summary 

The  Department  of  the  Air  Force 
established  the  Air  Force  Laboratory 


Personnel  Management  Demonstration 
Project  to  be  generally  similar  to  the 
system  in  use  at  the  Navy  Personnel 
Demonstration  Project  known  as  China 
Lake.  The  Air  Force  project  was  built 
upon  the  concept  of  a  contribution- 
based  compensation  system,  two 
appointing  authorities,  extended 
probationary  period,  simplified 
classification  procedures  delegated  to 
the  AFRL  Commander,  and  pay 
banding. 

n.  Introduction 

Purpose 

The  purpose  of  this  notice  is  to  clarify 
which  employees  are  subject  to  the 
extended  probationary  period:  provide 
the  CCS  bonus  to  eligible  employees 
subject  to  the  GS-15,  step  10  pay  cap; 
and  change  the  name  of  broadband  level 
descriptor  "Cooperation  and 
Supervision"  and  CCS  Factor  6 
"Cooperation  and  Supervision"  to 
"Teamwork  and  Leadership."  No  other 
changes  are  made  to  the  sections 
referred  to  herein.  Piu-suant  to  5  CFR 
470.315,  the  changes  are  hereby  made  to 
the  Federal  Register,  Part  V,  Laboratory 
Personnel  Management  Demonstration 
Project;  Department  of  the  Air  Force; 
Notice,  Volume  61,  Number  230,  pages 
60400-60424  Wednesday,  November  27, 
1996;  Section  III.A.3,  Section  III.C.2. 
and  Sections  UI.D.l,  3,  and  5  as  outlined 
in  the  following  paragraphs. 

in.  Personnel  System  Changes 

A.  Hiring  and  Appointment  Authorities 

Change  Section  III. A.  3,  Extended 
Probationary  Period,  by  replacing  it  in 
its  entirety  as  follows: 

A  new  employee  needs  to  demonstrate 
adequate  contribution  during  all  cycles  of  a 
research  effort  for  a  laboratory  manager  to 
render  a  thorough  evaluation.  The  current 
one  year  probationary  period  will  be 
extended  to  three  years  for  all  newly  hired 
regular  career  employees.  The  purpose  of 
extending  the  probationary  period  is  to  allow 
supervisors  an  adequate  period  of  time  to 
fully  evaluate  an  employee's  contribution 
and  conduct.  The  three-year  probationary 
period  will  apply  to  individuals  required  to 
serve  a  probationary  period  as  described  in 
5  CFR  315.801  with  the  exception  that 
current  Federal  employees  who  enter  the 
demonstration  project  while  serving  a 
probationary  period  are  required  only  to 
complete  one  year  of  probation.  Prior  Federal 
civilian  service  counts  toward  completion  of 
probation  when  the  service  meets  the  criteria 
specified  in  5  CFR  315.802. 

Aside  from  extending  the  time  period,  all 
other  features  of  the  current  probationary 
period  are  retained  including  the  potential  to 
remove  an  employee  without  providing  the 
full  substantive  and  procedural  rights 
afforded  a  non-probationary  employee.  Any 
employee  appointed  prior  to  the   • 


implementation  date  will  not  be  affected. 
Participants  in  the  Palace  Knight  and  Senior 
Knight  programs  are  not  included  in  the 
demonstration  project  until  they  reassign 
from  their  Air  Force  Personnel  Center  (AFPC) 
authorization/position  to  an  AFRL  manpower 
authorization/position.  Once  placed  on  the 
demonstration  project  position,  Palace 
Knights  and  Senior  Knights  who  were 
appointed  to  AFPC  rolls  after  the 
implementation  of  the  Demonstration  Project 
must  complete  three  years  of  directly 
supervised  employment  in  the  laboratory  to 
complete  the  probationary  period.  Those 
appointed  to  AFPC  rolls  prior  to 
implementation  are  subject  to  the  original 
probationary  period,  as  defined  under  the 
terms  of  employment.  Time  spent  at  school 
does  not  count  toward  fulfilling  the 
probationary  requirement. 

Probationary  employees  will  be  terminated 
when  the  employee  fails  to  demonstrate 
proper  conduct,  technical  competence,  and/ 
or  adequate  contribution  for  continued 
employment.  In  terminating  probationary 
employees,  AFRL  will  provide  employees 
with  written  notification  of  the  reasons  for 
their  separation  and  provide  the  effective 
dale  of  the  action. 

B.  Classification 

Change  Section  ni.C.2,  Classification 
Standards,  by  replacing  all  references  to 
"Cooperation  and  Supervision"  with 
"Teamwork  and  Leadership." 

C.  Contribution-Based  Compensation 
System 

1.  Change  Section  III.D.l.  Overview, 
by  replacing  all  references  to 
"Cooperation  and  Supervision"  with 
"Teamwork  and  Leadership." 

2.  Change  Section  III.D.3,  The  CCS 
Assessment  Process,  by  replacing  the 
third  paragraph  in  its  entirety  as 
follows: 

Factor  scores  are  then  averaged  to  give  an 
overall  CCS  score.  The  broadband  is  well 
defined  for  overall  CCS  scores  from  1.0  to 
5.25.  Differing  degrees  of  "exceeded"  or 
"failed"  contributions,  reflective  of  overall 
CCS  scores  outside  this  range,  have  no 
impact  on  CCS  payouts.  The  maximum 
expected  overall  CCS  score  for  the  broadband 
level  IV  is  set  at  5.25  to  be  consistent  with 
the  maximum  expected  overall  CCS  scores 
for  other  broadband  levels  (4.25  for 
broadband  level  III.  3.25  for  broadband  level 
II.  and  2.25  for  broadband  level  I).  Therefore, 
when  the  average  of  CCS  factor  scores 
exceeds  5.25,  the  overall  CCS  score  will  be 
set  to  5.25  with  the  individual  identified  to 
upper  management  as  having  exceeded  the 
maximum  contribution  defined  by  the 
broadband.  Employees  with  an  overall  CCS 
score  below  1.0  are  automatically  deemed  to 
be  above  the  upper  rail  for  purposes  of  CCS 
assessment  and  associated  salary 
adjustments. 

3.  Change  Section  ni.D.5,  Salary 
Adjustment  Guidelines,  by  replacing  the 
third  paragraph  in  its  entirety  as 
follows: 


3500 
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Employees 
in  awarding  o 
exceeds  the 
level  II  would 
following:  mo.' 
grade  allocati 
salar\'  adjuslnlent 
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vhose  CCS  score  would  result 

"I"  money  such  that  the  salary 
aximum  salarj'  for  broadband 
be  eligible  for  one  of  the 
ement  into  level  III  if  a  high 

exists  (section  III  D  6).  or 
to  the  maximum  salary  in 
bonus"  payout  of  the 
funds  warranted  by  the 
oyees  whose  CCS  score 
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exceeds  the  maximum  salary 
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he  maximum  salary  in  level  IV 
payout  of  the  additional  "I" 
by  the  assessment.  This 
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|FR  Doc.  00-1  142  Filed  1-20-00:  8:45  am) 

BILUING  CODE  6  2S-01-U 


OFFICE  OF  PERSONNEL 
MANAGEMa^T 

Science  an(f  Technology  Laboratory 
Personnel  Menagement  Demonstration 
Project,  Depfirtment  of  the  Army,  Army 
Research  Laboratory  (ARL) 

agency:  Offi  ;e  of  Personnel 
Management  (0PM). 
ACTION:  Noti(  e  of  amendment  of  a 
demonstratic  n  project  plan  and 
inclusion  of  i  :ompetitive  examining  and 
Distinguishei  1  Scholastic  Achievement 
Appointmen  authorities  (See  5  CFR 
470.315).  Clarification  of  plan  regarding 
OPM's  appro  I'al  of  the  plan's 
performance  appraisal  system. 


SUMMARY:  5  I  [.S.C.  4703  authorizes  the 
0PM  to  conduct  demonstration  projects 
that  experimi  mt  with  new  and  different 
personnel  m<  nagement  concepts  to 
determine  w  ether  such  changes  in 
personnel  po  icy  or  procedures  would 
result  in  imp  oved  Federal  personnel 
management 

Public  Law  103-337,  October  5,  1994, 
permits  the  E  epartment  of  Defense 
(DoD),  with  t  le  approval  of  the  0PM,  to 
carry  out  per  lonnel  demonstration 
projects  at  D(  D  Science  and  Technology 
(S&T)  Reinvention  Laboratories.  This 
notice  identi  ies  the  competitive 
examining  ar  d  Distinguished  Scholastic 
Achievement  Appointment  authorities 
for  the  ARL.  .  additionally,  this  notice 
makes  explic  t  the  intent  of  the 
demonstratio  i  project  regarding  OPM 
approval  of  t  le  performance  appraisal 
system  alreac  y  contained  in  the  project 
plan. 

DATES:  This  a  mendment  to  the 
demonstratio  n  project  may  be 
implementec  at  the  ARL  beginning  on 
the  date  of  pi  blication  of  this  notice. 
FOR  FURTHER  NFORMATION  CONTACT: 

ARL:  Mr.  Ji  ck  R.  Wilson,  II,  U.S. 
Army  Researi  ;h  Laboratory,  ATTN: 


AMSRL-CS-HR,  2800  Powder  Mill 
Road,  Adelphi,  MD  20783-1197,  phone 
301-394-1105. 

OPM:  Mr.  Gary  Hacker,  U.S.  Office  of 
Personnel  Management,  ATTN:  OP- 
OMSOE,  1900  E  Street,  NW,  Room  7460, 
Washington,  DC  20415,  phone  202-606- 
2820. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

OPM  approved  and  published  the 
final  plan  in  the  Federal  Register  for  the 
S&T  Reinvention  Laboratory  Personnel 
Management  Demonstration  Project  at 
the  ARL  on  Wednesday,  March  4.  1998, 
Volume  63,  Number  42,  Part  II,  with  a 
correction  published  Thursday,  March 
19,  1998,  Volume  63,  Number'ss.  page 
13458. 

The  demonstration  project  involves 
simplified  job  classification,  pay 
banding,  a  performance-based 
compensation  system,  employee 
development  provisions,  and  modified 
reduction-in-force  procedures. 

2.  Overview 

At  the  beginning  of  the  project,  when 
asked  what  they  would  like  to  change  in 
the  existing  personnel  management 
system,  managers  at  the  laboratory 
overwhelmingly  said,  "Speed  up  the 
hiring  process  and  allow  us  to  hire  the 
best  people."  The  project  development 
team  at  the  laboratory  included  such 
initiatives  in  earlier  versions  of  the 
demonstration  project  plan.  However, 
the  initiatives  were  not  included  in 
ARL's  Federal  Register  notice 
referenced  above.  The  ARL  requires  a 
process  which  will  allow  for  the  rapid 
filling  of  vacancies,  is  less  labor 
intensive,  and  is  responsive  to  its  needs. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

I.  Executive  Summary 

The  Department  of  the  Army 
established  the  personnel  management 
demonstration  project  to  be  generally 
similar  to  the  system  in  use  at  the  Navy 
personnel  demonstration  project  known 
as  China  Lake.  The  project  and  this 
amendment  were  built  upon  the 
concepts  of  linking  performance  to  pay 
for  all  covered  positions;  simplifying 
paperwork  in  the  processing  of 
classification  and  other  personnel 
actions;  emphasizing  partnerships 
among  management,  employees,  and 
unions;  and  delegating  other  authorities 
to  line  managers. 

IL  Introduction 

The  demonstration  project  at  the  ARL 
attempts  to  provide  managers,  at  the 


lowest  practical  level,  the  authority  and 
flexibility  needed  to  achieve  a  quality 
laboratory  and  quality  products.  The 
purpose  of  this  amendment  is  to  allow 
the  ARL  to  compete  more  effectively  for 
high  quality  personnel  and  strengthen 
the  manager's  role  in  personnel 
management.  Restructuring  the 
examining  process  and  providing  an 
authority  to  appoint  candidates  meeting 
distinguished  scholastic  achievements 
will  help  meet  the  purpose  of  this 
amendment  and  the  goals  of  the 
demonstration  project.  Other  basic 
provisions  of  the  approved  plan  are 
unchanged. 

m.  Personnel  System  Changes 

A.  Competitive  Examining  Authority 

1.  Coverage 

ARL  proposes  to  demonstrate  a 
streamlined  examining  process  for  both 
permanent  and  non-permanent 
positions.  This  authority  will  apply  to 
all  positions  covered  by  the 
demonstration  project  with  the 
exception  of  positions  in  the  Senior 
Executive  Service,  Senior  Level  (ST/SL) 
positions,  the  Executive  Assignment 
System  or  positions  of  Administrative 
Law  Judge,  and  any  examining  process 
covered  by  court  order.  This  authority 
will  include  the  coordination  of 
recruitment  and  public  notices,  the 
administration  of  the  examining 
process,  the  administration  of  veterans' 
preference,  the  certification  of 
candidates,  and  selection  and 
appointment  consistent  with  merit 
principles.  ARL's  implementing 
instructions  will  detail  when  this 
alternative  examining  process  will  be 
used  versus  the  traditional  examining 
process. 

2.  Description  of  Examining  Process 

The  primary  change  in  the  examining 
process  to  be  demonstrated  is  the 
grouping  of  eligible  candidates  into 
three  quality  groups  using  numerical 
scores  and  the  elimination  of 
consideration  according  to  the  "rule  of 
three." 

For  each  candidate,  minimum 
qualifications  will  be  determined  using 
OPM's  operating  manual,  "Qualification 
Standards  Handbook  for  General 
Schedule  Positions,"  including  any 
selective  placement  factors  identified 
for  the  position.  Candidates  who  meet 
basic  (minimum)  qualifications  will  be 
further  evaluated  based  on  knowledge, 
skills,  and  abilities  which  are  directly 
linked  to  the  position(s)  to  be  filled. 
Based  on  this  assessment,  candidates 
will  receive  a  numerical  score  of  70,  80, 
or  90.  No  intermediate  scores  will  be 
granted  except  for  those  eligibles  who 
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are  entitled  to  veterans'  preference. 
Preference  eligibles  meeting  basic 
(minimum)  qualifications  will  receive 
an  additional  5  or  10  points  (depending 
on  their  preference  eligibility)  which  is 
added  to  the  minimum  scores  identified 
above.  Candidates  will  be  placed  in  one 
of  three  qucdity  groups  based  on  their 
numerical  score,  including  any  veterans' 
preference  points:  Basically  Qualified 
(score  of  70  and  above),  Highly 
Qualified  (score  of  80  and  above),  or 
Superior  (score  of  90  and  above).  The 
names  of  preference  eligibles  shall  be 
entered  ahead  of  others  having  the  same 
numerical  rating. 

For  engineering/scientific  and 
professional  positions  at  the  equivalent 
of  GS-9  and  above,  candidates  will  be 
referred  by  quality  groups  in  the  order 
of  the  numerical  ratings,  including  any 
veterans'  preference  points.  For  all  other 
positions,  i.e.,  other  Uian  engineering/ 
scientific  and  professional  positions  at 
the  equivalent  of  GS-9  and  above, 
preference  eligibles  with  a  compensable 
service-connected  disability  of  10 
percent  or  more  who  meet  basic 
(minimum)  eligibility  will  be  listed  at 
the  top  of  the  highest  group  certified. 

In  making  their  selections,  selecting 
officials  should  be  provided  with  a 
reasonable  number  of  qualified 
candidates  from  which  to  choose.  All 
candidates  in  the  highest  group  will  be 
certified.  If  there  is  an  insufficient 
number  of  candidates  in  the  highest 
group,  candidates  in  the  next  lower 
group  may  then  be  certified.  Should  this 
process  not  yield  a  sufficient  number, 
groups  will  be  certified  sequentially 
until  a  selection  is  made  or  the  qualified 
pool  is  exhausted.  When  two  or  more 
groups  are  certified,  candidates  will  be 
identified  by  quality  group  (i.e., 
Superior,  Highly  Qualified,  Basically 
Qualified)  in  the  order  of  their 
nimierical  scores.  In  making  selections, 
to  pass  over  any  preference  eligible(s)  in 
order  to  select  a  nonpreference  eligible 
requires  approval  xmder  current  pass- 
over  or  objection  procedures. 

B.  Distinguished  Scholastic 
Achievement  Appointment 

ARL  further  proposes  to  establish  a 
Distinguished  Scholastic  Achievement 
Appointment  using  an  alternative 
examining  process  which  provides  the 
authority  to  appoint  undergraduates  and 
graduates  through  the  doctoral  level  to 
professional  positions  at  the  equivalent 
of  GS-7  through  GS-11,  and  GS-12 
positions. 

At  the  imdergraduate  level, 
candidates  may  be  appointed  to 
positions  at  a  pay  level  no  greater  than 
the  equivalent  of  GS-7,  step  10, 
provided  that:  they  meet  the  minimum 


standards  for  the  position  as  published 
in  OPM's  operating  manual, 
"Qualification  Standards  for  General 
Schedule  Positions,"  plus  any  selective 
factors  stated  in  the  vacancy 
annoimcement;  the  occupation  has  a 
positive  education  requirement;  and  the 
candidate  has  a  cumulative  grade  point 
average  of  3.5  or  better  (on  a  4.0  scale) 
in  those  courses  in  those  fields  of  study 
that  are  specified  in  the  Qualifications 
Standards  for  the  occupational  series. 

Appointments  may  also  be  made  at 
the  equivalent  of  GS-9  through  GS-12 
on  the  basis  of  graduate  education  and/ 
or  experience  for  those  candidates  with 
a  grade  point  average  of  3.5  or  better  (on 
a  4.0  scale)  for  graduate  level  courses  in 
the  field  of  study  required  for  the 
occupation. 

Veterans'  preference  procedures  will 
apply  when  selecting  candidates  under 
this  authority.  Preference  eligibles  who 
meet  the  above  criteria  will  be 
considered  ahead  of  nonpreference 
eligibles.  In  making  selections,  to  pass 
over  any  preference  eligible(s)  to  select 
a  nonpreference  eligible  requires 
approval  imder  current  pass-over  or 
objection  procedures.  Priority  must  also 
be  given  to  displaced  employees  as  may 
be  specified  in  OPM  and  DoD 
regulations. 

Distinguished  Scholastic 
Achievement  Appointments  will  enable 
the  ARL  to  respond  quickly  to  hiring 
needs  with  eminently  qualified 
candidates  possessing  distinguished 
scholastic  achievements. 

IV.  Required  Waivers  to  Law  and 
Regulations 

Public  Law  103-337  gave  the  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 
necessary  for  amendment  of  the 
demonstration  project.  Additional 
waivers  in  the  area  of  performance 
management  make  explicit  the  intent  of 
the  demonstration  project  regarding 
OPM  approval  of  the  performance 
apprais^  system  already  contained  in 
the  project  plan. 

A.  Waivers  to  Title  5,  U.S.  Code 

Section  3317(a),  Competitive  Service; 
certification  from  registers  (insofar  as 
"rule  of  three"  is  eliminated  under  the 
demonstration  project). 

Section  3318(a),  Competitive  Service; 
selection  from  certificates  (insofar  as 
"rule  of  three"  is  eliminated  under  the 
demonstration  project). 

Section  4304(b)(1)  and  (3),  Inasmuch 
as  OPM  approval  of  the  final 
demonstration  project  plan  eniunerated 


in  paragraph  1  of  the  SUPPLEMENTARY 
INFORMATION,  above,  also  constitutes 
OPM  approval  of  the  performance 
appraisal  system  contained  in  that  plan. 

B.  Waivers  to  Title  5,  Code  of  Federal 
Regulations 

Part  332.401  (b),  Only  to  the  extent 
that  for  non-professional  or  non- 
scientific  positions  equivalent  to  GS-9 
and  above,  preference  eligibles  with  a 
compensable  service-connected 
disabihty  of  10  percent  or  more  who 
meet  basic  (minimum)  qualification 
requirements  will  be  entered  at  the  top 
of  the  highest  group  certified  without 
the  need  for  further  assessment. 

Part  332.402,  "Rule  of  three"  will  not 
be  used  in  the  demonstration  project. 

Part  332.404,  Order  of  selection  is  not 
limited  to  highest  three  eligibles. 

Part  430.210,  Inasmuch  as  OPM 
approval  of  the  final  demonstration 
project  plan  enumerated  in  paragraph  1 
of  the  SUPPLEMENTARY  INFORMATK)N, 
above,  also  constitutes  OPM  approval  of 
the  performance  appraisal  system 
contained  in  that  plan. 

[PR  Doc.  00-1341  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  632S-01-4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Upon  wriUen  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services. 
Washington.  D.C.  20549. 
Extension: 
Rule  12a-5,  Form  26,  SEC  File  No.  270-85, 

OMB  Control  No.  3235-0079 
Rule  12f-l,  SEC  File  No.  270-139,  OMB 

Control  No.  3235-0128 
Rule  12f-3,  SEC  File  No.  270-141,  OMB 

Control  No.  3235-0249 
Rule  15Ajensp;l,  Forms  X-15AI-1  and  X- 

15AJ-2  SEC  File  No.  270-25,  OMB 

Control  No.  3235-0044 
Rule  15C2-1  SEC  File  No.  270-418,  OMB 

Control  No.  3235-0485 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  12a-5  of  the  Securities  Exchange 
Act  of  1934  (the  "Act")  generally  makes 
it  unlawful  for  any  seciuity  to  be  traded 
on  a  national  securities  exchange  unless 
such  security  is  registered  on  the 
exchange  in  accordance  with  the 
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provisions  c  f  the  Act  and  the  rules  and 
regulations  hereunder. 

Rule  12a-  5  under  the  Act  and  Form 
26  were  ado  Dted  by  the  Commission  in 
1936  and  19  55,  respectively,  pursuant  to 
Sections  3(a  (12),  10(b),  and  23(a)  of  the 
Act.  Subject  to  certain  conditions.  Rule 
12a-5  afforc  s  a  temporary  exemption 
(generally  ft  r  up  to  120  days)  from  the 
registration  equirements  of  Section 
12(a)  of  the  ,  ^ct  for  a  new  security  when 
the  holders  ( if  a  security  admitted  to 
trading  on  a  national  securities 
exchange  oh  ain  the  right  (by  operation 
of  law  or  oti  erwise)  to  acquire  all  or  any 
part  of  a  cla;  s  of  another  or  substitute 
security  of  t  le  same  or  another  issuer, 
or  an  additic  nal  amount  of  the  original 
security.  Thi  i  purpose  of  the  exemption 
is  to  avoid  a  i  interruption  of  exchange 
trading  to  af  ord  time  for  the  issuer  of 
the  new  seci  rity  to  list  and  register  it, 
or  for  the  ex(  hange  to  apply  for  unlisted 
trading  privi  eges. 

Under  paragraph  (d)  of  Rule  12a-5, 
after  an  exch  ange  has  taken  action  to 
admit  any  se  ^lu'ity  to  trading  pursuant 
to  the  provis  ons  of  the  Rule,  the 
exchange  is  i  equired  to  file  with  the 
Commission  a  notification  on  Form  26. 
Form  26  pro  rides  the  Commission  with 
certain  infor  nation  regarding  a  security 
admitted  to  I  rading  on  an  exchange 
pursuant  to   lule  12a-5,  including:  (1) 
The  name  of  the  exchange,  (2)  the  name 
of  the  issuer  (3)  a  description  of  the 
security,  (4)  he  date(s)  on  which  the 
security  was  or  will  be  admitted  to 
when-issued  and/or  regular  trading,  and 
(5)  a  brief  de  icription  of  the  transaction 
pursuant  to  ;  /hich  the  security  was  or 
will  be  issue  1. 

The  Comrr  ission  generally  oversees 
the  national   ecurities  exchanges.  This 
mission  requ  ires  that,  under  Section 
12(a)  of  the  /  ct  specifically,  the 
Commission  receive  notification  of  any 
securities  th<  t  are  permitted  to  trade  on 
an  exchange  jursuant  to  the  temporary 
exemption  ui  ider  Rule  12a-5.  Without 
the  Rule  and  the  Form,  the  Conmiission 
would  be  un;  ible  fully  to  implement 
these  statutoi  y  responsibilities. 

There  are  c  urrently  eight  national 
securities  ex(  hanges  subject  to  Rule 
12a-5.  While  approximately  40  Forms 
26  are  filed  a  inually,  the  reporting 
burdens  are  i  ot  typically  spread  evenly 
among  the  e>  changes.'  For  purposes  of 
this  analysis  Df  burden,  however,  the 
staff  has  asst  med  that  each  exchange 
files  an  equa  number  (five)  of  Form  26 
notifications  Each  notification  requires 
approximate  y  20  minutes  to  complete. 
Each  responc  ent's  compliance  burden. 


'  In  fact,  some 
nuliricalions  on 
a  given  year. 


exchanges  do  not  file  any 

orm  26  with  the  Commission  in 


then,  in  a  given  year  would  be 
approximately  100  minutes  (20 
minutes/report  x  5  reports  =  100 
minutes),  which  translates  to  just  over 
1 3  hours  in  the  aggregate  for  all 
respondents  (8  respondents  x  100 
minutes/respondent  =  800  minutes,  or 
13V3  hours).  , 

Based  on  the  most  recent  available 
information,  the  Commission  staff 
estimates  that  the  cost  to  respondents  of 
completing  a  notification  on  Form  26  is, 
on  average,  $15  per  response.  The  staff 
estimates  that  the  total  annual  related 
reporting  cost  per  respondent  is  $75  (5 
responses/respondent  x  $15  cost/ 
response),  for  a  total  annual  related  cost 
to  all  respondents  of  $600  ($75  cost/ 
respondent  x  8  respondents). 

Compliance  with  Rule  12a-5  is 
required  to  obtain  the  benefit  of  the 
temporary  exemption  from  registration 
offered  by  the  Rule.  There  are  no 
recordkeeping  requirements  associated 
with  Rule  12a-5.  Information  received 
in  response  to  Rule  12a-5  shall  not  be 
kept  confidential;  the  information 
collected  is  public  information. 

Rule  12f-l,  originally  adopted  in  1934 
pursuant  to  Sections  12(f)  and  23(a)  of 
the  Act  and  as  modified  in  1995,  sets 
forth  the  information  which  an 
exchange  must  include  in  an 
application  to  reinstate  its  ability  to 
extend  unlisted  trading  privileges  to  any 
security  for  which  such  unlisted  trading 
privileges  have  been  suspended  by  the 
Commission,  piu-suant  to  Section 
12(f)(2)(A)  of  the  Act.  An  application 
must  provide  the  name  of  the  issuer,  the 
title  of  the  security,  the  name  of  each 
national  seciu^ities  exchange,  if  any,  on 
which  the  security  is  listed  or  admitted 
to  unlisted  trading  privileges,  whether 
transaction  information  concerning  the 
security  is  reported  in  the  consolidated 
transaction  reporting  system 
contemplated  by  Rule  llAa3-l  under 
the  Act,  and  any  other  pertinent 
information  Rule  12f-l  further  requires 
a  national  securities  exchange  seeking  to 
reinstate  its  ability  to  extend  unlisted 
trading  privileges  to  a  security  to 
indicate  that  it  has  provided  a  copy  of 
such  application  to  the  issuer  of  the 
security,  as  well  as  to  any  other  national 
securities  exchange  on  which  the 
security  is  listed  or  admitted  to  unlisted 
trading  privileges. 

The  information  required  by  rule  12fT- 
1  enables  the  Commission  to  make  the 
necessary  findings  under  the  Act  prior 
to  granting  applications  to  reinstate 
unlisted  trading  privileges.  This 
information  is  also  made  available  to 
members  of  the  public  who  may  wish  to 
comment  upon  the  applications. 
Without  the  Rule,  the  Commission 


would  be  unable  to  fulfill  these 
statutory  responsibilities. 

There  are  currently  eight  national 
seciu'ities  exchanges  subject  to  Rule 
12f-l.  The  burden  of  complying  with 
Rule  12f-l  arises  when  a  potential 
respondent  seeks  to  reinstate  its  ability 
to  extend  unlisted  trading  privileges  to 
any  security  for  which  unlisted  trading 
privileges  have  been  suspended  by  the 
Commission,  pursuant  to  Section 
12(f)(2)(A)  of  the  Act.  The  staff  estimates 
that  each  application  would  require 
approximately  one  hour  to  complete. 
Thus  each  potential  respondent  would 
incur  on  average  one  burden  hour  in 
complying  with  the  Rule. 

The  Commission  staff  estimates  that 
there  could  be  as  many  as  eight 
responses  annually  and  that  each 
respondent's  related  cost  of  compliance 
widi  Rule  12f-l  would  be  $50,  or,  the 
cost  of  one  hoiu:  of  professional  work 
needed  to  complete  the  application.  The 
total  armual  related  reporting  cost  for  all 
potential  respondents,  therefore,  is  $400 
(8  responses  x  $50/response). 

Compliance  with  Rule  12f-l  is 
mandatory.  There  are  no  recordkeeping 
requirements  associated  with  Rule  12f- 
1 .  Information  received  in  response  to 
Rule  12f-l  shall  not  be  kept 
confidential;  the  information  collected 
is  public  information. 

Rule  12f-3,  which  was  originally 
adopted  in  1934  pursuant  to  Sections 
12(0  and  23(a)  of  the  Act,  prescribes  the 
information  which  must  be  included  in 
applications  for  and  notices  of 
termination  or  suspension  of  unlisted 
trading  privileges  for  a  security  as 
contemplated  in  Section  12(f)(4)  of  the 
Act.  An  application  must  provide, 
among  other  things,  the  name  of  the 
applicant;  a  brief  statement  of  the 
applicant's  interest  in  the  question  of 
termination  of  suspension  of  such 
unlisted  trading  privileges;  the  title  of 
the  security;  the  name  of  the  issuer; 
certain  information  regarding  the  size  of 
the  class  of  security  and  its  recent 
trading  history;  and  a  statement 
indicating  that  the  applicant  has 
provided  a  copy  of  such  application  to 
the  exchange  ft'om  which  the 
suspension  or  termination  of  unlisted 
trading  privileges  are  sought,  and  to  any 
other  exchange  on  which  the  security  is 
listed  or  admitted  to  unlisted  trading 
privileges. 

The  information  required  to  be 
included  in  applications  submitted 
pursuant  to  Rule  12f-3,  is  intended  to 
provide  the  Commission  with  sufficient 
information  to  make  the  necessary 
findings  under  the  Act  to  terminate  or 
suspend  by  order  the  unlisted  trading 
privileges  granted  a  security  on  a 
national  seciu-ities  exchange.  Without 
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the  Rule,  the  Commission  would  be 
unable  to  fulfill  these  statutory 
responsibilities. 

The  burden  of  complying  with  Rule 
12f-3  arises  when  a  potential 
respondent,  having  a  demonstrable  bona 
fide  interest  in  the  question  of 
termination  or  suspension  of  the 
unlisted  trading  privileges  of  a  security, 
determines  to  seek  such  termination  or 
suspension.  The  staff  estimates  that 
each  such  application  to  terminate  or 
suspend  unlisted  trading  privileges 
requires  approximately  one  hour  to 
complete.  Thus  each  potential 
respondent  would  incur  on  average  one 
biu-den  hour  in  complying  with  the 
Rule. 

The  Commission  staff  estimates  that 
there  could  be  as  many  as  ten  responses 
aimually  and  that  each  respondent's 
related  cost  of  compliance  with  Rule 
12f-3  would  be  $50,  or,  the  cost  of  one 
hovu  of  professional  work  needed  to 
complete  the  application.  The  total 
annual  related  reporting  costs  for  all 
potential  respondents,  therefore,  is  $500 
(10  responsesxSO/response). 

Compliance  with  the  application 
requirements  of  Rule  12f-3  is 
mandatory,  though  the  filing  of  such 
applications  is  undertaken  voluntarily. 
There  are  no  recordkeeping 
requirements  associated  with  Rule  12f- 
3.  Information  received  in  response  to 
Rule  12f-l  shall  not  be  kept 
confidential;  the  information  collected 
is  public  information. 

Rule  12AJ-1  implements  the 
requirements  of  Sections  15A,  17,  and 
19  of  the  Act  by  requiring  every 
association  registered  as,  or  applying  for 
registration  as,  a  national  securities 
association  or  as  an  affiliated  secinities 
association  to  keep  its  registration 
statement  up-to-date  by  making  periodic 
filings  with  the  commission  on  Form  X- 
15AJ-1  and  Form  X-15AJ-2. 

Rule  15AJ-1  requires  a  securities 
association  to  promptly  notify  the 
Commission  after  the  discovery  of  any 
inaccuracy  in  its  registration  statement 
or  in  any  amendment  or  supplement 
thereto  by  filing  an  amendment  to  its 
registration  statement  on  Form  X-15AJ- 
1  correcting  such  inaccuracy.  The  Rule 
also  requires  an  association  to  promptly 
notify  the  Commission  of  any  change 
which  renders  no  longer  accurate  any 
information  contained  or  incorporated 
in  its  registration  statement  or  in  any 
amendment  or  supplement  thereto  by 
filing  a  current  supplement  on  Form  X- 
15AJ-1.  Rule  15AJ-1  further  requires  an 
association  to  file  each  year  with  the 
Conunission  an  annual  consolidated 
supplement  on  Form  X-15AJ-2. 

Tne  information  required  by  Rule 
15AJ-1  and  Form  X-15AJ-1  and  X- 


15AJ-2  is  intended  to  enable  the 
Commission  to  carry  out  its  statutorily 
mandated  oversight  functions  and  to 
assure  that  registered  securities 
associations  are  in  compliance  with  the 
Act.  This  information  is  also  made 
available  to  members  of  the  public. 
Without  the  requirements  imposed  by 
the  Rule,  the  Commission  would  be 
unable  to  fulfill  its  regulatory 
responsibilities. 

There  is  presently  only  one  registered 
securities  association,  which  registered 
in  1939,  subject  to  the  Rule.  The 
bindens  associated  with  Rule  ISAj-l 
requirements  have  been  borne  by  only 
one  securities  association  since  Rule 
ISAj-l  was  adopted.  Fiu^ermore,  the 
burdens  associated  with  Rule  ISAj-l 
vary  depending  on  whether 
amendments  and  ciurent  supplements 
are  filed  on  Form  X-15AJ-1  in  addition 
to  an  aimual  consolidated  supplement 
filed  on  Form  X-15AJ-2.  The 
Commission  staff  estimates  the  biuden 
in  hours  necessary  to  comply  with  the 
Ride  by  filing  an  amendment  or  a 
current  supplement  on  Form  X-15AJ-1 
to  be  approximately  one-half  hour,  with 
a  related  cost  of  $11,  per  response.  The 
Commission  staff  estimates  the  burden 
in  hours  necessary  to  comply  with  the 
Rule  by  filing  an  annual  consolidated 
supplement  on  Form  X-15AJ-2  to  be 
approximately  three  hours,  with  a 
related  cost  of  $90.  Therefore,  the 
Commission  staff  estimates  that  the  total 
annual  related  reporting  cost  associated 
with  the  Rule  to  be  upwards  of  $90, 
assuming  a  minimum  filing  of  an  annual 
consolidated  statement  on  Form  X- 
15AJ-2,  with  additional  filings  on  Form 
X-15AJ-1  correspondingly  increasing 
such  reporting  cost. 

Compliance  with  Rule  ISAj-l  is 
mandatory.  Information  received  in 
response  to  Rule  ISAj-l  shall  not  be 
kept  confidential;  the  information 
collected  is  public  information. 

Rule  15c2-l  generally  prohibits  a 
broker-dealer  from  using  its  customers' 
securities  as  collateral  to  finance  its  own 
transactions.  Subject  to  certain 
exceptions  and  exemptions.  Rule  15c2- 
1  prohibits  a  broker-dealer  from:  (1) 
Commingling  under  the  same  lien 
customer  securities  with  other  customer 
securities,  without  the  written  consent 
of  each  customer;  (2)  commingling 
under  the  same  lien  customer  securities 
with  non-customer  securities  (including 
those  of  the  broker-dealer)  for  a  loan 
made  to  the  broker-dealer,  and  (3) 
hypothecating  customer  securities  for  a 
loan  amount  which  exceeds  all 
customers'  aggregate  indebtedness 
relating  to  securities  carried  in  their 
accounts.  Under  Rule  15c2-l,  a  broker- 
dealer  must  collect  information 


necessary  to  prevent  the 
rehypothecation  of  customer  securities 
in  contravention  of  the  Rule,  issue  and 
retain  copies  of  notices  to  the  pledgee  of 
hypothecation  of  customer  securities  in 
accordance  with  the  Rule,  and  collect 
written  consents  from  customers  in 
accordance  with  the  Rule.  The 
collection  of  information  required  by 
Rule  15c2-l  is  necessary  to  ensure 
compliance  with  the  Rule,  and  to  advice 
customers  of  the  Rule's  protections.  In 
addition,  the  collection  of  information  is 
necessary  to  execute  the  Commi^on?*" 
mandate  under  the  Secvuities  Exchange 
of  1934  ("Exchange  Act")  to  prevent 
fraudulent,  manipulative,  and  deceptive 
acts  and  practices  by  broker-dealers. 

There  are  approximately  177 
respondents  (i.e.,  broker-dealers  that 
carry  or  clear  customer  accounts  that 
also  have  bank  loans)  that  must  comply 
with  the  Rule.  Each  of  these 
approximately  177  respondents  make  an 
estimated  45  annual  responses,  for  an 
aggregate  total  of  7,965  responses  per 
year.  Each  response  takes  approximately 
0.5  hoiu^  to  complete.  Thus,  the  total 
compliance  burden  per  year  is  3,983 
burden  hours.  The  approximate  cost  per 
hour  is  $25  (based  on  an  annual  salary 
of  $52,000  for  clerical  labor),  resulting 
in  a  total  compliance  cost  of  $99,575 
(3,983  hours  @  $25  per  hour). 

Although  Rule  15c2-l  does  not 
specify  a  retention  period  or  record 
keeping  requirement  under  the  Rule, 
nevertheless  broker-dealers  are  required 
to  preserve  the  records  for  a  period  no 
less  then  six  years  pursuant  to  Rule 
17a— 4(c).  The  information  required 
imder  Rule  15c2-l  is  necessary  for 
broker-dealers  to  hypothecate  customer 
securities  in  compliance  with  the  Rule. 
Rule  15c2-l  does  not  assure 
confidentiality  for  the  information 
retained  under  the  rule.^ 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (a)  Desk  Officer 
for  the  Secinities  and  Exchange 
Commission,  Office  of  Information  and 


2  The  records  required  by  Rule  15c2-l  wouJd  be 
available  only  to  the  examination  of  the 
Commission  staff,  state  securities  authorities  and 
the  Self-Regulatory  Organizations  (SRO's).  Subject 
to  the  provisions  of  the  Freedom  of  Information  Act. 
5  U.S.C.  §  522.  and  the  Commission's  rules 
thereunder  (17  CFR  200.80(b)(4)(iii)).  the 
Commission  does  not  generally  publish  or  make 
available  information  contained  in  any  reports, 
summaries,  analyses,  letters,  or  memoranda  arising 
out  of,  in  anticipation  of.  or  in  connection  with  an 
examination  or  inspection  of  the  books  and  records 
of  any  person  or  any  other  investigation. 
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Regulatory  Apairs 
Management 
New  Executive 
Washington 
E.  Bartell 
Director,  Office 
Technology, 
Conunission. 
Washington, 
be  submitted 
and  Budget  vjithin 
notice. 

Dated:  JanuaK  11,  2000. 
Margaret  H.  M  :Farland, 

Deputy  Secreta  ry. 

(FR  Doc.  00-14  79  Filed  1-20-00;  8:45  am) 
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and  Budget,  Room  10102, 

Office  Building, 
DC  20503;  and  (b)  Michael 
iated  Executive 
of  Information 
securities  and  Exchange 
450  Fifth  Street.  NW., 
DC  20549.  Comments  must 
to  Office  of  Management 
30  days  of  this 


AND  EXCHANGE 


SECURITIES 
COMMISSIOlU 


Submission  for  0MB  Review; 
Comment  Re  quest 

Upon  Written  Request;  Copies 
Available  Frori:  Securities  and 
Exchange  Coimmission,  Office  of 
Filings  and  Information  Services, 
Washington,  DC  20549 


S£C 


Extension: 
Form  F-9 

Control  No 
Form  F-10. 

Control  No 
Fonn  10.  SEC 

Control  No 


File  No.  270-333.  0MB 
3235-0377 
^C  File  No.  270-334,  0MB 
3235-0380 

File  No.  270-51,  OMB 
3235-0064 


h(  reby 


Notice  is 
to  the  Paperwbrk 
{44  U.S.C 
and  Exchange 
("Commission 
Office  of  Man  igement 
requests  for 
the  following 

Form  F-9  i; 
under  the  Seciirities 
(Securities 
Canadian 


a  I 


Act) 


issu  Brs 


grid 


cash 


rffcr 


eist 


ard 


mo 


mvestment 
grade  preferred 
offered  for 
an  exchange; 
convertible  . 
period  of  at  i 
of  issuance 
paragraph  (e 
convertible 
of  the  issuer 

The  inform4t 
9  is  useful  for 
investment  in 
Canadian 
approximate!; 
is  filed  by  12 
estimated  thai 
hours)  would 


company. 


given  that,  pursuant 
Reduction  Act  of  1995 
et  seq.),  the  Securities 
Commission 
)  has  submitted  to  the 

and  Budget 
proval  of  extensions  on 


a  Registration  Statement 
Act  of  1933 
used  by  certain 

to  register  certain 
e  debt  or  investment 
securities  that  are 
or  in  connection  with 
and  either  non 
not  convertible  for  a 
one  year  from  the  date 
except  as  noted  in 
are  tl.  .    after  only 
security  of  another  class 


ion  required  by  Form  F- 
persons  considering 
securities  issued  by 
con^anies.  Form  F-9  takes 
25  hours  to  prepare  and 
espondents.  It  is 
25%  of  the  300  hours  (75 
De  prepared  by  the 


Form  F-10  is  a  Registration  Statement 
used  by  Canadian  "substantial  issuers," 
those  issuers  with  at  least  thirty-six 
calendar  months  of  reporting  history 
with  a  seciu-ities  commission  in  Canada 
and  a  market  value  of  common  stock  of 
at  least  $360  million  (Canadian)  and  an 
aggregate  market  value  of  common  stock 
held  by  non-affiliates  of  at  least  $75 
million  (Canadian). 

The  information  required  under  the 
cover  of  Form  F-10  can  be  used  by 
security  holders  euid  investors  in 
evaluating  securities  and  making 
investment  decisions.  Form  F-10  takes 
approximately  25  hours  to  prepare  and 
is  filed  by  45  respondents.  It  is 
estimated  that  25%  of  the  1,125  hours 
(281)  would  be  prepared  by  the 
company. 

Form  10  is  used  by  the  Commission 
to  register  securities  pursuant  to 
Sections  12(b)  or  12(g)  of  the  Securities 
Exchange  Act  of  1934  (Exchange  Act). 
Form  10  requires  financial  and  other 
information  about  such  matters  as  the 
registrant's  business,  properties,  identity 
and  remuneration  of  management, 
outstanding  securities  and  securities  to 
be  registered  and  financial  condition. 

The  information  provided  by  Form  10 
is  intended  to  ensure  the  adequacy  of 
information  available  to  investors  about 
the  company,  form  10  takes 
approximately  24  hours  to  prepare  and 
is  filed  by  124  respondents.  It  is 
estimated  that  25%  of  the  2,977  hours 
(744  hours)  would  be  prepared  by  the 
company. 

All  information  provided  to  the 
Commission  is  available  to  the  public 
for  review.  Information  provided  by 
both  Form  F-9  and  Form  F-10  is 
mandatory.  Information  provided  by 
Form  10  is  voluntary. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington 
DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 


Dated:  January  10,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-1480  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  B010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Enzo  Biochem,  Inc., 
Common  Stock,  Par  Value  $.01  per 
Share)  File  No.  1-9974 

January  13.  2000. 

Enzo  Biochem,  Inc.  ("Company"),  has 
filed  an  appliction  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  the  security 
specified  above  ("Security")  fi-om  listing 
and  registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Security  has  been  listed  for 
trading  on  the  Amex  and,  pursuant  to  a 
Registration  Statement  on  Form  8-A 
filed  with  the  Commission  which 
became  effective  on  December  8, 1999, 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE").  Trading  in  the  Security  on 
the  NYSE  commenced  at  the  opening  of 
business  on  December  16,  1999. 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
preambles  and  resolutions  adopted  by 
the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  listing  and  registration  on 
the  Exchange  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
such  proposed  withdrawal  and  the  facts 
in  support  thereof.  The  Amex  has  in 
turn  informed  the  Company  that  it  does 
not  object  to  the  proposed  withdrawal  of 
the  Company's  Security  from  listing  and 
registration  on  the  Exchange. 

In  making  the  decision  to  withdraw  , 
the  Security  from  listing  on  the  Arri^x  in 
conjunction  with  its  new  listing  on  the 
NYSE,  the  Company  has  cited  its  desire 
to  avoid  the  direct  and  indirect  costs,  as 
well  as  the  division  of  the  market  for  its 
Security,  which  would  arise  from 
maintaining  simultaneous  listings  on 
the  Amex  and  the  NYSE.  The  Company 
believes  that  the  NYSE  listing  will 
provide  better  marketplace  visibility  for 
its  Security  than  the  Amex  did  and 
thereby  enhance  its  value  for 
shareholders. 


'  15  U.S.C.  781(d). 
M7CFR240.12d2-2(d). 
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The  Compeiny's  application  relates 
solely  to  the  withdrawal  of  the  Security 
from  listing  and  registration  on  the 
Amex  and  shall  have  no  effect  upon  the 
Security's  continued  listed  and 
registration  on  the  NYSE.  By  reason  of 
Section  12(b)  of  the  Act  ^  and  the  rules 
and  regulations  of  the  Commission 
thereunder,  the  Company  shall  continue 
to  be  obligated  to  file  reports  with  the 
Commission  under  Section  13  of  the 
Act." 

Any  interested  person  may,  on  or 
before  February  4,  2000,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority."^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-1474  Filed  1-20-00  8:45  am) 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24253;  812-11750] 

The  Wachovia  Funds  and  Wachovia 
Bank,  N.A.;  Notice  of  Application 

lanuary  14.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act,  as  well  as 
from  certain  disclosure  requirements. 

SUMMARY  OF  THE  APPLICATION: 

Applicants.  The  Wachovia  Funds  (the 
"Trust")  and  Wachovia  Bank,  N.A. 
("Wachovia"),  request  an  order  to 
permit  them  to  enter  into  and  materially 
amend  subadvisory  agreements  without 
shareholder  approval  and  to  grant  relief 
from  certain  disclosure  requirements. 


M5LI.S.C.  781(b). 
MSIJ.S.C.  78m. 
^17CFR200.3O-3(a)(l). 


FILING  DATE:  The  application  was  filed 
on  August  17,  1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  vdth  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  7,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Applicants,  c/o  Courtney 
S.  Thornton,  Esq.  Kirkpatrick  & 
Lockhart  LLP,  1800  Massachusetts 
Avenue,  N.W.,  Washington,  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  George  J.  Zornada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust 
currently  is  comprised  of  sixteen  series 
(each  a  "Fund"),  including  Wachovia 
Executive  Equity  Fund  ("Equity  Fund") 
and  Wachovia  Executive  Fixed  Income 
Fund  ("Fixed  Income  Fund  "  and  with 
the  Equity  Fund,  the  "New  Funds"). 
Each  Fund  has  its  own  investment 
objectives,  policies  and  restrictions. 
Wachovia  is  a  wholly-owned  subsidiary 
of  Wachovia  Corporation,  a  publicly- 
held  bank  holding  company,  and  is 
exempt  from  registration  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  Wachovia  Asset 
Management  (the  "Adviser"),  a  business 
unit  of  Wachovia,  serves  as  the 


investment  adviser  to  each  of  the 
Funds.' 

2.  TKe  Trust,  on  behalf  of  each  Fund, 
and  the  Adviser  have  entered  into  an 
investment  management  agreement 
("Advisory  Agreement")  that  was 
approved  by  the  board  of  trustees  of  the 
Trust  (the  "Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  the 
shareholder(s)  of  each  Fund.  Under  the 
terms  of  the  Advisory  Agreement,  the 
Adviser  manages  the  investment  of 
assets  of  each  Fund  and  may.  subject  to 
oversight  by  the  Board,  hire  one  or  more 
sub-advisers  ("Sub-Advisers")  to 
provide  portfolio  management  services 
to  each  of  the  Funds  pursuant  to 
separate  investment  advisory 
agreements  ("Sub-Advisory 
Agreements").-^  Each  Sub-Adviser  is,  or 
will  be,  an  investment  adviser  that  is 
either  registered  or  exempt  from 
registration  under  the  Advisers  Act. 
Sub-Advisers  are  recommended  to  the 
Board  ^y  the  Adviser  and  selected  and 
approved  by  the  Board,  including  a 
majority  of  the  Independent  Trustees. 
Each  Sub-Advisers's  fees  are.  or  will  be, 
paid  by  the  Adviser  out  of  the 
management  fees  received  by  the 
Adviser  from  the  respective  Fund. 

3.  The  Adviser  recommends  Sub- 
Adviser  based  on  its  continuing 
quantitative  and  qualitative  evaluation 
of  their  skills  in  managing  assets 
pursuant  to  particular  investment  styles. 
The  Adviser  monitors  the  Funds  and  the 
Sub-Advisers  and  makes 
recommendations  to  the  Board 
regarding  allocation,  and  reallocation,  of 
assets  between  Sub-Advisers  and  is 
responsible  for  recommending  the 
hiring,  termination  and  replacement  of 
Sub-Advisers. 

4.  Applicants  request  relief  to  permit 
the  Adviser,  subject  to  the  oversight  of 
the  Board,  to  enter  into  and  materially 
amend  Sub-Advisor\'  Agreements 
without  shareholder  approval.  The 
requested  relief  will  not  extend  to  a 
Sub- Adviser  that  is  an  affiliated  person, 
as  defined  in  section  2(a)(3)  of  the  Act, 


'  .Applicants  also  request  relief  with  respmt  to 
future  Funds,  and  any  other  regislerc^d  open-end 
management  investment  companies  or  series 
thereof  (a)  that  are  advised  by  the  Adviser  or  any 
entity  controlling,  controlled  t)y.  or  under  common 
control  with  the  Adviser,  and  (b)  which  operate  in 
substantially  the  same  manner  as  Ihe  Funds 
("Future  Funds."  and  together  with  the  Funds,  the 
"Fimds").  Any  Fund  that  relies  on  the  requested 
order  will  do  so  only  in  accordance  with  the  terms 
and  conditions  contained  in  the  applicatiim.  The 
Trust  is  the  onlv  existing  investment  company  that 
currontlv  intends  to  rely  on  the  order. 

-  The  New  Funds  use  Sub-.Advisers.  with  Equity 
Fund  having  four  Sub-Advisers  and  Fixed  Income 
Fund  having  two  Sub-Advisers. 
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one  or  more 
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5.  Applicants 
exemption 
provisions 
require  the 
paid  by  the 
The  Trust 
(both  as  a  do 
percentage  o 
aggregate  fee ; 
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aggregate  fee ; 
other  than  A 
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Fund  that  en 
Adviser,  the 
disclosure  o 
to  the  Affiliated 


the  Adviser,  other  than 
serving  as  a  Sub-Adviser  to 
af  the  Funds  (an  "Affiliated 


also  request  an 
the  various  disclosure 
d  jscribed  below  that  may 
F  unds  to  disclose  the  fees 
Adviser  to  the  Sub-Advisers, 
disclose  for  each  Fund 
lar  amount  and  as  a 
a  Fund's  net  assets):  (a) 
paid  to  the  Adviser  and 
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ee  Disclosure").  For  any 
ploys  an  Affiliated  Sub- 
"und  will  provide  separate 
f  any  sub-advisory  fees  paid 
Sub-Adviser. 


will 


Applicants'  I  .egal  Analysis 

1.  Section  i5(a)  of  the  Act  provides, 
in  relevant  p;  irt,  that  it  is  unlawful  for 
any  person  tc  i  act  as  an  investment 
adviser  to  a  r  ?gistered  investment 
company  exc  spt  pursuant  to  a  written 
contract  that  las  been  approved  by  the 
vote  of  the  cc  mpany's  outstanding 
voting  seciu"i  ies.  Rule  18f-2  under  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  ser  es  company  affected  by  a 
matter  must  <  pprove  such  matter  if  the 
Act  requires  ihareholder  approval. 

2.  Form  N-  lA  is  the  registered 
statement  us(  d  by  open-end  investment 
companies.  I' em  15(a)(3)  of  Form  N-IA 
requires  disc  osure  of  the  method  and 
amount  of  th  s  investment  adviser's 
compensation. 

3.  Rule  20a  -1  under  the  Act  requires 
proxies  solic  ted  with  respect  to  an 
investment  c  )mpany  to  comply  with 
Schedule  14./ 1  under  the  Securities 
Exchange  Ac  of  1934  (the  "Exchange 
act").  Items  2  2(c)(l)(ii),  22(c)(l)(iii), 


22(c)(8).  and 


22(c)(9)  of  Schedule  14A, 


taken  togethe  r,  require  a  proxy 
statement  for  a  shareholder  meeting  at 
which  the  ad  /isorv  contract  will  be 


voted  upon  t(  i 


include  the  "rate  of 


compensatioi  i  of  the  investment 


adviser,"  the 


'aggregate  amount  of  the 


investment  aiviser's  fees,"  a  description 
of  "the  terms  of  the  contract  to  be  acted 
upon,"  and,  i  a  change  in  the  advisory 
fee  is  propos(  d,  the  existing  and 
proposed  feei  and  the  difference 
between  the  I  wo  fees. 


I  em  )l 


td 


^  Hie  Trust 
Trust's  administi^tor, 
("Federated"),  a 
to  serve  as  office 
requested  order, 
includes  Federat  d 
Company,  an  affi 
Sub-Adviser  to  E 
affiliated  person 
Adviser  to  a  Fun 


oys  officers  and  employees  of  the 
Federated  Services  Company 
affiliated  persons  of  Federated, 
of  the  Trust.  For  purposes  of  the 
he  term  Affiliated  Sub-Adviser 

Investment  Management 
iated  person  of  Federated  and  a 
uity  Fund,  and  any  other 
)f  Federated  that  serves  as  a  Sub- 


4.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Sub-Advisers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a),  (b),  and  (c)  of  Regulation  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
classes  of  persons,  seciuities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  Applicants  assert  that  the  investors 
are  relying  on  the  Adviser's  experience 
to  select  one  or  more  Sub-Advisers  best 
suited  to  achieve  a  Fund's  desired 
investment  objectives.  Applicants  assert 
that,  ft  om  the  perspective  of  the 
investor,  the  role  of  the  Sub-Advisers  is 
comparable  to  that  of  individual 
portfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
contend  that  requiring  shareholder 
approval  of  Sub-Advisory  Agreements 
may  impose  unnecessary  costs  and 
delays  on  the  Funds,  and  may  preclude 
the  Adviser  from  acting  promptly  in  a 
manner  considered  advisable  by  the 
Board.  Applicants  note  that  the 
Advisory  Agreement  will  remain  subject 
to  section  15(a)  of  the  Act  and  rule  18f- 
2  under  the  Act. 

8.  Applicants  assert  that  some  Sub- 
Advisers  use  a  "posted"  rate  schedule  to 
set  their  fees.  Applicants  state  that  the 
Adviser  may  not  be  able  to  negotiate 
below  "posted"  fee  rates  with  Sub- 
Advisers  if  each  Sub-Adviser's  fees  are 
required  to  be  disclosed.  Applicants 
submit  that  the  nondisclosure  of  the 
individual  Sub-Adviser's  fees  is  in  the 
best  interest  of  the  Funds  and  their 
shareholders,  where  the  disclosure  of 
such  fees  would  increase  costs  to 
shareholders  without  an  offsetting 
benefit  to  the  Funds  and  their 
shareholders. 


Applicants'  Conditions 

Applidcants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  a  Fund  may  rely  on  the 
order,  the  operation  of  the  Fund  in  the 
manner  described  in  the  application 
will  be  approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Fund,  as  defined  in  the  Act,  or  in  the 
case  of  a  Fund  whose  public 
shareholders  purchased  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below,  by  the  sole  initial  shareholder 
before  offering  shares  of  such  Fund  to 
the  public. 

2.  The  Trust  will  disclose  in  its 
prospectus(es)  the  existence,  substance 
and  effect  of  any  order  granted  pursuant 
to  the  application.  In  addition,  each 
Fund  relying  on  the  requested  order  will 
hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  Adviser  has  the  ultimate 
responsibility  (subject  to  oversight  by 
the  Board)  to  oversee  the  Sub-advisers 
and  recommend  their  hiring, 
termination,  and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

4.  The  Adviser  will  not  enter  into  a 
Sub-Advisory  Agreement  with  any 
Affiliated  Sub-Adviser  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Fund. 

5.  When  a  change  in  Sub- Adviser  is 
proposed  for  a  Fund  with  an  Affiliated 
Sub-Adviser,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Fund's  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Fimd  and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Adviser  or  the  Affiliated  Sub- 
Adviser  derives  an  inappropriate 
advantage. 

6.  Within  90  days  of  the  hiring  of  any 
new  Sub-Adviser,  shareholders  will  be 
furnished  all  information  about  a  new 
Sub-Adviser  that  would  be  contained  in 
a  proxy  statement,  except  as  modified  to 
permit  Aggregate  Fee  Disclosure.  This 
information  will  include  Aggregate  Fee 
Disclosiu-e  and  any  change  in  such 
disclosure  caused  by  the  addition  of  a 
new  Sub-Adviser.  The  Adviser  will 
meet  this  condition  by  providing 
shareholders,  within  90  days  of  the 
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hiring  of  a  Sub-Adviser,  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C,  and  Item 
22  of  Schedule  14A  under  the  Exchange 
Act,  except  as  modified  by  the  order  to 
permit  Aggregate  Fee  Disclosure. 

7.  The  Adviser  will  provide 
management  services  to  each  Fund 
relying  on  the  requested  order, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  the 
Fund's  assets,  and,  subject  to  review 
and  approval  by  the  Board;  will:  (a)  set 
the  Fund's  overall  investment  strategies; 
(b)  evaluate,  select  and  recommend  Sub- 
Advisers  to  manage  all  or  a  part  of  the 
Fund's  assets;  (c)  when  appropriate, 
allocate  and  reallocate  the  Fund's  assets 
among  multiple  Sub-Advisers;  (d) 
monitor  and  evaluate  the  investment 
performance  of  Sub-Advisers;  and  (e) 
ensure  that  the  Sub- Advisers  comply 
with  the  Fund's  investment  objectives, 
policies,  and  restrictions  by,  among 
other  things,  implementing  procediu-es 
reasonably  designed  to  ensure 
compliance. 

8.  No  Trustee  or  officer  of  the  Trust, 
or  director  of  officer  of  Wachovia  who 
participates  directly  in  Wachovia's 
investment  advisory  activities 
(including  the  management  or 
administration  of  the  Trust)  or 
otherwise  is  able  to  influence  the 
selection  of  Sub-Advisers,  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person) 
any  interest  in  a  Sub-Adviser  except  for 
(a)  ownership  of  interests  in  (i) 
Wachovia  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  Wachovia  or  (ii)  Federated 
or  an  entity  that  controls,  is  controlled 
by,  or  is  under  common  control  with 
Federated;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Sub- 
Adviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Sub-Adviser. 

9.  The  Trust  will  disclose  in  its 
registration  statement  the  Aggregate  Fee 
Disclosiu^. 

10.  Independent  coimsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Independent 
Trustees.  The  selection  of  such  coimsel 
will  be  within  the  discretion  of  the 
Independent  Trustees. 

11.  With  respect  to  the  Fimds  relying 
on  the  relief  requested,  the  Adviser  will 
provide  the  Board,  no  less  frequently 
than  quarterly,  with  information  about 
the  Adviser's  profitability  on  a  per  Fund 
basis.  This  information  will  reflect  the 


impact  on  the  profitability  of  the  hiring 
or  termination  of  any  Sub-Adviser 
duriiig  the  applicable  quarter. 

12.  Whenever  a  Sub- Adviser  is  hired 
or  terminated,  the  Adviser  will  provide 
the  Board  with  information  showing  the 
expected  impact  on  the  Adviser's 
profitability. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  under 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-1472  Filed  1-20-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24252;  812-11844] 

CityFed  Financial  Corp.  Notice  of 
Application 

DATE:  January  13,  2000. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c)  and  6(e)  of  the 
Investment  Company  Act  of  1940 
('Act")  for  exemption  from  all 
provisions  of  the  Act,  except  sections  9, 
1 7(a)  (modified  as  discussed  in  the 
application),  17(d)  (modified  as 
discussed  in  the  application),  17(e), 
17(f),  36  through  45,  and  47  through  51 
of  the  Act  and  the  rules  thereunder. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  exempt  the  applicant, 
CityFed  Financial  Corp.  ("CityFed"), 
from  certain  provisions  of  the  Act  until 
the  earlier  of  one  year  from  the  date  the 
requested  order  is  issued  or  such  time 
as  CityFed  would  no  longer  be  required 
to  register  as  an  investment  company 
under  the  Act.  The  order  would  extend 
an  exemption  granted  will  February  12, 
2000.1 

Filing  Date:  The  application  was  filed 
on  November  5,  1999. 
Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  8,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 


'  CityFed  Financial  Corp..  Investment  Company 
Act  Release  Nos.  23659  (Jan.  20,  1999)  (notice)  and 
23692  (Feb.  12,  1999)  (order). 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer'  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  CityFed,  35  Old  South  Road,  P.O. 
Box  3126,  Nantucket.  MA  02584. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at    - 
(202)  942-0634,  or  Mary  Kav  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  (tel.  no.  202-942-8090). 

Applicant's  Representations 

1 .  CityFed  was  a  savings  and  loan 
holding  company  that  conducted  its 
savings  and  loan  operations  through  its 
wholly-owned  subsidiary.  City  Federal 
Savings  Bank  ("City  Federal").  During 
the  five  year  period  ending  December 
31,  1988,  City  Federal  was  the  source  of 
substantially  all  of  CityFed's  revenues 
and  income.  As  a  result  of  substantial 
losses  in  its  mortgage  banking  and  real 
estate  operations.  City  Federal  was 
unable  to  meet  its  regulatory  capital 
requirements.  Accordingly,  on 
December  7,  1989,  the  Office  of  Thrift 
Supervision  ("OTS")  placed  City 
Federal  into  receivership  and  appointed 
the  Resolution  Trust  Corporation 
("RTC")  as  City  Federal's  receiver.  City 
Federal's  deposits  and  substantially  all 
of  its  assets  and  liabilities  were  acquired 
by  a  newly  created  federal  mutual 
savings  bank.  City  Savings  Bank,  F.S.B. 
("City  Savings").  The  OTS  appointed 
the  RTC  as  receiver  of  City  Savings. 

2.  Once  City  Federal  was  placed  into 
receivership,  CityFed  no  longer 
conducted  savings  and  loan  operations 
through  any  subsidiary  and 
substantially  all  of  its  assets  consisted  of 
cash  that  has  been  invested  in  money 
market  instruments  with  a  maturity  of 
one  year  or  less  and  money  market 
mutual  funds.  As  of  September  30, 
1999,  CityFed  held  cash  and  securities 
of  approximately  $9.5  million. 

3.  While  CityFed's  board  of  directors 
("Board")  has  considered  from  time  to 
time  whether  to  engage  in  an  operating 
business,  the  Board  has  determined  not 
to  engage  in  an  operating  business  at  the 
present  time  because  of  the  claims  filed 
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OTS  have  begun  to  engage  in  discovery 
on  the  Net  Worth  Maintenance  Claim. 

5.  Also  on  June  2.  1994,  the  OTS 
issued  a  Temporary  Order  to  Cease  and 
Desist  ("Temporary  Order")  against 
CityFed.  The  Temporary  Order  required 
CityFed  to  post  $9.0  million  as  security 
for  the  payment  of  the  amount  sought  by 
the  OTS  in  its  Notice  of  Charges. 
CityFed  unsuccessfully  petitioned  the 
district  court  for  an  injunction  against 
the  Temporary  Order.  CityFed  and  the 
Respondents  filed  notices  of  appeal 
fi-om  the  D.C.  Court's  Order  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  ("D.C. 
Circuit"),  and  the  Respondents  filed  a 
motion  in  the  D.C.  Circuit  for  an 
expedited  appeal  and  an  order  enjoining 
the  enforcement  of  the  Temporary  Order 
during  the  pendency  of  the  appeal.  The 
D.C.  Circuit  denied  the  Respondents' 
motion  for  injunction  on  October  21, 
1994.  On  July  11,  1995,  die  D.C.  Circuit 
affirmed  the  denial  by  the  D.C.  Court  of 
the  motions  by  CityFed  and  the 
Respondents  for  a  temporary  restraining 
order  and  an  injunction  against  the 
Temporary  Order.  On  October  26,  1994, 
CityFed  and  the  OTS  entered  into  an 
Escrow  Agreement  ("Escrow 
Agieement")  with  CoreStates  Bank,  N.A. 
("CoreStates")  pursuant  to  which 
CityFed  transferred  substantially  all  of 
its  assets  to  CoreStates  for  deposit  into 
an  escrow  account  to  be  maintained  by 
CoreStates.  CityFed's  assets  in  the 
escrow  account  continue  to  be  invested 
in  money  market  instruments  with  a 
maturity  of  one  year  or  less  and  money 
market  mutual  funds.  Withdrawals  or 
disbursements  from  the  escrow  account 
are  not  permitted  without  the  written 
authorization  of  the  OTS,  other  than  for 
(a)  monthly  transfers  to  CityFed  in  the 
amount  of  $15,000  for  operating 
expenses,  (b)  the  disbursement  of  funds 
on  account  of  purchases  of  securities  by 
CityFed,  and  (c)  the  payment  of  the 
escrow  fee  and  expenses  to  CoreStates. 
The  Escrow  Agreement  also  provides 
that  CoreStates  will  restrict  the  escrow 
account  in  such  a  manner  as  to 
implement  the  terms  of  the  Escrow 
Agreement  and  to  prevent  a  change  in 
status  or  function  of  the  escrow  account 
unless  authorized  by  CityFed  and  the 
OTS  in  writing. 

6.  On  December  7,  1992,  the  RTC  filed 
suit  against  CityFed  and  two  former 
officers  of  City  Federal  seeking  damages 
of  $12  million  dollars  for  failure  to 
maintain  the  net  worth  of  City  Federal 
("First  RTC  Action").  In  light  of  the 
filing  by  the  OTS  of  the  Notice  of 
Charges  on  June  2,  1994,  the  RTC  and 
CityFed  agreed  to  dismiss  without 
prejudice  the  RTC's  claim  against 
CitvFed  in  the  First  RTC  Action. 


7.  In  addition,  the  RTC  filed  suit 
against  several  former  directors  and 
officers  of  City  F^eral  alleging  gross 
negligence  and  breach  of  fiduciary  duty 
with  respect  to  certain  loans  ("Second 
RTC  Action").  The  RTC  seeks  in  excess 
of  $200  million  in  damages,  under  its 
bylaws,  CityFed  may  be  obligated  to 
indemnify  these  former  officers  and 
directors  and  advice  their  legal 
expenses.  On  the  advice  of  counsel  to  a 
special  committee  of  CityFed's  Board, 
comprised  of  directors  who  have  not 
been  named  in  the  First  or  Second  RTC 
Action,  CityFed  advanced  reasonable 
defense  costs  to  such  former  directors 
and  officers  in  such  Actions.  CityFed  is 
unable  to  determine  with  any  accuracy 
the  extent  of  its  liability  with  respect  to 
these  indemnification  claims,  although 
the  amount  may  be  material. 

8.  On  August  7,  1995,  CityFed,  acting 
in  its  own  right  and  as  shareholder  of 
City  Federal,  filed  a  civil  action  in  the 
United  States  Court  of  Federal  Claims 
("Claims  Court")  seeking  damages  for 
loss  of  "supervisory  goodwill." 
CityFed's  goodwill  suit  is  presently 
pending  in  that  court.  The  Claims  Court 
has  established  a  procedure  for  deciding 
supervisory  goodwill  claims  and  its 
decision  on  this  issue  may  affect 
CityFed's  right  to  assert  a  claim  for  the 
loss  of  supervisory  goodwill  on  the 
books  of  City  Federal. 

9.  Currently,  CityFed's  stock  is  traded 
sporadically  in  the  over-the-counter 
market.  CityFed  has  one  employee  who 
is  president,  chief  executive  officer,  and 
treasurer.  CityFed's  secretary  does  not 
receive  any  compensation  for  her 
service. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)(A)  defines  an 
investment  company  as  any  issuer  who 
"is  or  holds  itself  out  as  being  engaged 
primarily  *  *  *  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities."  Section  3(a)(1)(C)  further 
defines  an  investment  company  as  an 
issuer  who  is  engaged  in  the  business  of 
investing  in  securities  that  have  a  value 
in  excess  of  40%  of  the  issuer's  total 
assets  (excluding  government  securities 
and  cash). 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  from 
any  provision  of  the  Act  "if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest." 
Section  6(e)  provides  that  in  connection 
with  any  SEC  order  exempting  an 
investment  company  from  any  provision 
of  section  7,  certain  specified  provisions 
of  the  Act  shall  be  applicable  to  such 
company,  and  to  other  persons  in  their 
transactions  and  relations  with  such 
company,  as  though  such  company  were 
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registered  under  the  Act,  if  the  SEC 
deems  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

3.  City  Fed  acknowledges  that  it  may 
be  deemed  to  fall  within  one  of  the  Act's 
definitions  of  an  investment  company. 
Accordingly,  City  Fed  requests  an 
exemption  under  sections  6(c)  and  6(e) 
from  all  provisions  of  the  Act,  subject  to 
certain  exceptions  described  below. 
CityFed  requests  an  exemption  imtil  the 
earlier  of  one  year  from  the  date  of  the 
requested  order  or  such  time  as  it  would 
no  longer  be  required  to  register  as  an 
investment  company  imder  the  Act. 

4.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  SEC  considers  such 
factors  as  whether  the  failiu^  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  CityFed  believes 
that  it  meets  these  criteria. 

5.  CityFed  believes  that  its  failvue  to 
become  primarily  engaged  in  a  non- 
investment  business  by  February  12, 
2000,  is  due  to  factors  beyond  its 
control.  CityFed  asserts  that  the  amoimt 
required  to  resolve  its  currently 
outstanding  claims  cannot  be  reasonably 
estimated  and  could  exceed  its  assets.  If 
CityFed  is  unable  to  resolve  these 
claims  successfully,  it  states  that  it  may 
seek  protection  from  the  bankruptcy 
courts  or  liquidate.  CityFed  also  asserts 
that  it  probably  will  not  be  in  a  position 
to  determine  what  course  of  action  to 
pursue  until  most,  if  not  all,  of  its 
contingent  liabilities  are  resolved. 
Additionally,  CityFed  states  that  its 
circimistances  are  imlikely  to  change 
over  the  requested  one  year  period  in 
light  of  the  number  of  claims  ciurently 
pending  against  it  and  because  of  the 
existence  of  the  Escrow  Agreement. 
Since  the  filing  of  its  initial  application 
for  exemptive  relief  under  sections  6(c) 
and  6(e)  on  October  19,  1990,  CityFed 
has  invested  in  money  market 
instnunents  and  money  market  mutual 
funds  solely  to  preserve  the  value  of  its 
assets. 

6.  Diuing  the  term  of  the  proposed 
exemption,  CityFed  states  that  it  will 
comply  with  sections  9, 17(a)  and  (d) 
(subject  to  the  exception  below  and  the 
modifications  described  in  condition  3, 
below),  l?(e),  17(f),  36  through  45,  and 


47  through  51  of  the  Act  and  the  rules 
thereimder.  With  respect  to  section 
17(d),  CityFed  represents  that  it 
established  a  stock  option  plan  when  it 
was  an  operating  company.  Although 
the  plan  has  been  terminated,  certain 
former  employees  of  City  Federal  have 
existing  rights  under  the  plan.  CityFed 
believes  that  the  plan  may  be  deemed  a 
joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan 
within  the  meaning  of  section  17(d)  and 
rule  17d-l  thereunder.  Because  the  plan 
was  adopted  when  CityFed  was  an 
operating  company  and  to  the  extent 
there  are  existing  rights  under  the  plan, 
CityFed  seeks  an  exemption  to  the 
extent  necessary  from  section  1 7(d). 

Applicant's  Conditions 

CityFed  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions: 

1.  CityFed  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization  or,  if  unrated,  deemed  to  be 
of  comparable  quality  under  guidelines 
approved  by  CityFed's  Board,  subject  to 
two  exceptions: 

a.  CityFed  may  make  an  equity 
investment  in  issuers  that  are  not 
investment  companies  as  defined  in 
section  3(a)  of  the  Act  (including  issuers 
that  are  not  investment  companies 
because  they  are  covered  by  a  specific 
exclusion  from  the  defiiution  of 
investment  company  under  section  3(c) 
of  the  Act  other  than  sections  3(c)(1) 
and  3(c)(7))  in  connection  with  the 
possible  acquisition  of  an  operating 
business  as  evidenced  by  a  resolution 
approved  by  CityFed's  Board;  and 

b.  CityFed  may  invest  in  one  or  more 
money  market  mutual  funds  that  limit 
their  investments  to  "Eligible 
Secm-ities"  within  the  meaning  of  rule 
2a-7(a)(10)  promulgated  under  the  Act. 

2.  CityFed's  Form  10-KSB,  Form  10- 
QSB  and  annual  reports  to  shareholders 
will  state  that  an  exemptive  order  has 
been  granted  pursuant  to  sections  6(c) 
and  6(e)  of  the  Act  and  that  CityFed  and 
other  persons,  in  their  transactions  and 
relations  with  CityFed,  are  subject  to 
sections  9,  17(a),  17(d),  17(e),  17(f),  36 
through  45,  and  47  through  51  of  the 
Act,  and  the  rules  thereunder,  as  if 
CityFed  were  a  registered  investment 
company,  except  as  permitted  by  the 
order  requested  hereby. 

3.  Notwithstanding  sections  17(a)  and 
17(d)  of  the  Act,  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
CityFed  may  engage  in  a  transaction  that 
otherwise  would  be  prohibited  by  these 
sections  with  CityFed: 


a.  If  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  to  CityFed,  and 
(ii)  the  participation  of  CityFed  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  CityFed  than 
that  of  other  participants;  and 

b.  In  connection  with  each  such 
transaction,  CityFed  shall  inform  the 
bankruptcy  court  of  (i)  the  identity  of  all 
of  its  affiliated  persons  who  are  parties 
to,  or  have  a  direct  or  indirect  financial 
interest  in,  the  transaction;  (ii)  the 
nature  of  the  affiliation;  and  (iii)  the 
financial  interests  of  such  persons  in  the 
transaction. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

[FR  Doc.  00-1473  Filed  1-20-00;  8:45  am) 
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January  12,  2000. 

Notice  is  hereby  given  that  on 
December  30,  1999,  the  Government 
Seciuities  Clearing  Corporation 
("GSCC")  filed  with  the  Seciu-ities  and 
Exchange  Commission  ("Commission") 
an  application  pursuant  to  Section  19(a) 
of  the  Securities  Exchange  Act  of  1934 
("Act") '  requesting  that  the 
Commission  grant  GSCC  full  registration 
as  a  clearing  agency  or  in  the  alternative 
extend  GSCC  temporary  registration  as  a 
clearing  agency  until  such  time  as  the 
Commission  is  able  to  grant  GSCC 
permanent  registration. ^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  extend  GSCC's 
temporary  registration  as  a  clearing 
agency  through  July  31,  2000. 

On  May  24,  1988,  pursuant  to 
Sections  17A(b)  and  19(a)  of  the  Act^ 
and  Rule  17Ab2-l  promulgated 
thereunder,*  the  Commission  granted 
GSCC  registration  as  a  clearing  agency 
on  a  temporary  basis  for  a  period  of 


•  15  U.S.C.  78s(a). 

2  Letter  from  Sal  Ricca,  President  and  Chief 
Operating  Officer,  GSCC  (December  30, 1999). 
'  15  U.S.C.  78q-l(b)  and  78s(ai. 
«17CFR240.17Ab2-l. 
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Deputy  Secretai  y. 
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ebruarv'  24,  1999).  64  FR  10510; 
27,  1999).  64  FR  48682. 
a)(16). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42340;  File  No.  SR-NASD- 
98-32] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  Nos.  2  and  3 
Thereto  Relating  to  Filing 
Requirements  for  Independently 
Prepared  Research  Reports 

January  13,  2000. 
1.  Introduction 

On  April  9,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act")  ^  and 
Rule  19b— 4  thereunder,-  a  proposed  rule 
change  to  amend  the  Conduct  Rules  of 
the  NASD  to  exclude  independently 
prepared  research  reports  from  the  filing 
requirements  of  NASD  Rule  2210. 
NASD  Regulation  filed  an  amendment 
to  the  proposed  rule  change  on  May  14, 
1998,  which  was  published  in  the 
original  notice  in  the  Federal  Register.  ^ 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  15,  1998. '»  The 
Commission  received  four  comments  on 
the  proposal.''  NASD  Regulation  filed 
amendments  to  the  proposed  rule 
change  on  April  19,  1999,*^  and 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  ,S'ee  Letter  from  John  Ramsay,  Vice  President, 
Deputy  General  Counsel.  NASD  Regulation,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  May  13,  1998  ("Amendment  No.  1"). 

■•  Sep  Exchange  Act  Release  No.  40074  dune  4. 
1998),  63  FR  32690  (June  15,  1998). 

^  See  Letter  from  Donald  Phillips,  President. 
Momingstar,  Inc..  to  Jonathan  C.  Katz,  Secretary. 
Commission,  dated  July  6.  1998  ("Momingstar 
Letter");  Letter  from  Lawrence  H.  Kaplan. 
Chairman.  Investment  Company  Committee, 
Securities  Industry  Association,  to  Margaret  H. 
McFarland,  Deputy  Secretary,  Commission,  dated 
July  1.  1998  ("SI A  Letter");  Letter  from  Henrj-  H. 
Hopkins,  Managing  Director  and  Chief  Legal 
Counsel,  T.  Rowe  Price  Associates,  Inc.,  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  July  6,  1998 
("T.  Rowe  Price  Letter");  Letter  from  Joseph  P. 
Savage,  Assistant  Counsel,  Investment  Company 
Institute,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  July  6,  1998  ("ICI  Letter"). 

"See  Letter  to  Katherine  A.  England,  Assistant 
Director.  Division.  Commission,  from  Thomas  M. 
Selman,  Vice  President,  Investment  Companies/ 
Corporate  Financing,  NASD  Regulation,  dated  April 
19,  1999  ("Amendment  No.  2"). 


November  10,  1999.^  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description 

NASD  Conduct  Rule  2210  currently 
requires  that  any  "advertisement"  or 
"sales  literature"  concerning  a 
registered  investment  company  be  filed 
with  NASD  Regulation's  Advertising/ 
Investment  Companies  Regulation 
Department  ("Department")  and  meet 
the  content  standards  of  that  rule,  as 
well  as  all  applicable  Commission  rules. 
The  rule  defines  "sales  literature'.'  to 
include  a  research  report.  Consequently, 
Rule  2210  requires  that  NASD  member 
file  all  investment  company  research 
reports,  even  when  the  report  is 
prepared  by  "independent  research 
firms"  (i.e.,  those  firms  that  are 
independent  of  the  investment 
company,  its  affiliates,  or  any  NASD 
member,  and  whose  services  are  not 
procured  by  the  investment  company, 
any  of  its  affiliates,  or  any  NASD 
member). 

NASD  Regulation  notes  that  as  the 
investment  company  industry  has 
grown  in  recent  years  so  too  has  the 
coverage  of  this  industry  by 
independent  research  firms.  Many  of 
these  firms  publish  reports  that  analyze 
a  wide  variety  of  investment  companies 
and  provide  information  about  the 
investment  companies,  including  each 
investment  company's  historical 
performance,  the  investment  company's 
fees  and  expenses,  and  a  description 
and  narrative  analysis  of  the  investment 
company's  investment  strategies  and 
portfolio  management  style. 

NASD  states  that  members  use  these 
independently  prepared  research 
reports  in  a  number  of  ways.  Some 
members  may  make  the  entire  research 
service  available  to  customers  at  a 
branch  office.  Members  may  also 
distribute  an  independently  prepared 
research  report  concerning  a  particular 
investment  company  as  part  of  the 
selling  process. 

NASD  Regulation  proposed  the  rule 
change  to  clarify  the  meaning, 
administration  and  enforcement  of  rule 
2210  insofar  as  it  applies  to  certain 
types  of  independently  prepared 
research  reports.  The  proposed  rule 
change  would  clarify  that  certain  types 
of  independently  prepared  research 
reports  would  not  have  to  be  filed  with 
the  Department.  The  Department 
intends  to  interpret  the  term 
"independent"  in  (G)(i)  of  the  proposed 


''  See  Letter  to  Katherine  A.  England.  Assistant 
Director,  Division,  Commission,  from  Thomas  M. 
Selman,  Vice  President,  Investment  Companies/ 
Corporate  Financing,  NASD  Regulation,  dated 
November  9.  1999  ("Amendment  No.  3"). 
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rule  change  in  a  manner  similar  to  the 
use  of  that  term  in  NASD  Rule  IM- 
2210-3,  regarding  rankings. 

Under  the  proposed  rule  change, 
these  research  reports  would  continue 
to  be  subject  to  the  Department's  spot 
check  procedures.  Moreover,  the 
proposed  rule  change  would  impose 
certain  conditions  designed  to  ensure 
that  the  opinions  in  the  research  reports 
are  objective,  that  the  presentation  is 
balanced,  and  that  investors  have  access 
to  regular  updates  of  the  reports.  In 
particular,  the  proposed  rule  change 
would  impose  several  requirements 
derived  from  an  analogous  SEC  Rule — 
Rule  139 — which  provides  a  safe  harbor 
from  the  definition  of  "offer  for  sale" 
and  "offer  to  sell"  in  the  Securities  Act 
of  1933  ("Securities  Act"). 

Thus,  under  the  proposed  rule 
change,  a  published  article  that  analyzes 
only  a  few  funds  or  that  is  not  regularly 
updated  in  the  normal  course  of 
business  would  have  to  be  filed  with  the 
Department  if  it  is  to  be  distributed  or 
made  generally  available  to  customers 
or  the  public.  Moreover,  while  a 
member  could  distribute  an 
independently  prepared  research  report 
concerning  a  particular  fund  without 
filing  the  report  with  the  Department,  if 
the  member  alters  the  report  in  any 
material  way,  then  the  member  would 
have  to  file  it  with  the  Department  if  it 
is  to  be  distributed  or  made  generally 
available  to  customers  or  the  public. 

NASD  Regulation  believes  mat  the 
proposed  rule  change  does  not  raise 
significant  investor  protection  concerns. 
In  its  filing  and  review  program,  NASD 
Regulation  represents  that  the 
Department  rarely  has  found  significant 
issues  with  the  types  of  research  reports 
that  would  be  excepted  by  the  proposed 
rule  change.  Furthermore,  the  exception 
in  the  proposed  rule  change  only 
exempts  these  types  of  research  reports 
from  the  filing  requirements;  the 
research  reports  must  still  comply  with 
applicable  NASD  rules.  In  particular, 
under  the  proposed  rule  change,  these 
research  reports  would  continue  to  be 
subject  to  the  content  requirements  of 
Rule  2210  as  well  as  Conduct  Rule  2110 
(requiring  that  a  member  "observe  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade"),  and 
Rule  2120  (prohibiting  use  of 
manipulative,  deceptive  or  other 
fraudulent  devices).  In  addition. 
Conduct  Rule  2210  requires  that  the 
research  reports  be  approved  prior  to 
use  by  a  registered  principal  of  the 
member. 

The  proposed  rule  change  would 
apply  to  independently  prepared 
research  reports  that  are  contained  in 
software  or  that  are  electronically 


communicated,  as  well  as  those  on 
paper. 

III.  Summary  of  Comments 

The  Commission  received  four 
comment  letters  on  the  proposed  rule 
change,  all  of  which  were  generally 
supportive,  but  requested  clarification." 

Momingstar  anclthe  ICI  requested 
clarification  of  a  provision  in  the  rule 
that  would  prohibit  an  investment 
company,  its  affiliated  and  any  NASD 
member  that  would  reply  on  the  filing 
exemption  from  procuring  the  services 
of  a  research  firm.  Specifically,  they 
sought  clarification  that  the  rule  would 
not  be  interpreted  to  prohibit  members 
relying  on  the  filing  exemption  from:  (i) 
Using  research  firms  that  charge  funds 
or  members  subscription  fees  or  fees  for 
producing,  distributing  and 
redistributing  their  reports;  or  (ii) 
paying  fees  to  research  firms  that  are 
retained  on  a  "by  request"  basis  to 
create  customized  reports  or  perform 
other  separate  research  services  based 
on  a  repackaging  of  information  already 
published  by  the  research  firm.  ^ 

NASD  Regulation  responded  by 
amending  the  rule  proposal  to  clarify 
that  the  exemption  is  not  available  with 
respect  to  the  commissioning  of 
research.  Rather,  the  exemption  will  be 
available  with  respect  to  the 
procurement  of  a  research  firm's 
services.  Furthermore,  NASD  Regulation 
will  now  permit  research  firms  and 
members  to  develop  customized  reports, 
provided  that  the  reports  include  only 
information  that  the  research  firm 
already  has  compiled  and  published  in 
another  non-customized  report  and  the 
reports  do  not  omit  information 
necessary  to  make  them  fair  and 
balanced.  '^ 

Momingstar  also  requested 
clarification  that  the  requirement  in  the 
exemption  that  a  research  firm  prepare 
and  distrilnite  similar  types  of  reports 
with  respect  to  a  substantial  number  of 
investment  companies  would  not  be 
interpreted  to  require  that  each  report  be 
in  an  identical  format  or  contain 
identical  information.  In  response, 
NASD  Regulation  amended  the  filing  to 
provide  that,  in  order  to  qualify  for  the 
filing  exemption,  the  research  firm  must 
prepare  and  distribute  reports  "based  on 
similar  research."  The  provision 
requiring  that  the  research  firm  prepare 
and  distribute  "similar  types  of  reports" 
is  being  eliminated. 

Momingstar  sought  clarification  that 
the  exemption  requirement  that  research 
reports  be  distributed  and  updated  with 


reasonable  regularity  in  the  normal 
course  of  the  research  firm's  business 
would  not  prohibit  the  distribution  of 
customized  reports  prepared  upon 
request.  It  noted  that  such  reports  are 
entirely  comprised  of  information  that  is 
otherwise  issued  under  a  distribution 
cycle  and,  when  aggregated  with  reports 
issued  under  a  distribution  cycle, 
should  be  considered  to  have  been 
distributed  with  reasonable  regularity  in 
the  ordinary  course  of  the  firm's 
research  business.  " 

NASD  Regulation  responded  that  the 
proposed  rule  change  would  still 
exempt  from  the  filing  requirements 
customized  reports  prepared  on  request 
that  are  entirely  comprised  of 
information  completed  and  published  in 
another  report,  provided  that  the 
customized  report  does  not  omit 
information  necessary  to  make  it  fair 
and  balanced. 

Momingstcir  and  the  ICI  also 
requested  clarification  that  the  filing 
exemption  would  be  available  with 
respect  to  research  reports  containing 
performance  information  that  does  not 
meet  the  currentness  standards  of  Rule 
482  under  the  Securities  Act,  as  long  as 
the  reports  are  accompanied  by 
information  that  complies  with  those 
currentness  standards.  '^ 

NASD  Regulation  noted  that  its 
Department  has  a  long-standing 
informal  interpretation  that  members 
may  distribute  a  research  report  that 
does  not  meet  the  currentness  standards 
of  Securities  Act  Rule  482,  as  long  as  the 
research  report  represents  the  most 
recent  version  issued  by  the  research 
firm  and  is  accompanied  by  information 
that  meets  those  standards.  NASD 
Regulation  further  noted  that  the 
proposed  mle  change  would  not  affect 
this  interpretation. 

T.  Rowe  Price,  the  SIA  and  the  ICI 
sought  clarification  that  the  proposed 
rule  change  would  not  be  interpreted  to 
prohibit  a  member  from  supplementing 
an  independent  research  report  with 
additional  information,  such  as  a 
clarification  of  terms  and/or  ranking 
systems,  or  additional  disclosure 
required  by  NASD  or  Commission  rules. 
Momingstar  also  requested  clarification 
that  a  research  report  that  did  not  meet 
the  NASD  and  Commission  content 
requirements,  but  was  accompanied  by 
additional  information  necessary  for  the 
report  to  meet  the  applicable  content 
requirements,  would  still  be  eligible  for 
the  exemption. 

NASD  Regulation  confirmed  that  the 
exemption  would  explicitly  permit 
material  alterations  necessarv  to  make 


"  See  supra  note  5. 

"  See  Momingstar  Letter;  and  IQ  Letter. 

'"See  Amendment  No.  2. 


' '  See  Momingstar  Letter. 

'^  See  Momingstar  Letter;  and  ICI  Letter. 
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information,  provided  that  the  reports 
meet  the  proposed  exemption  criteria. '^ 
NASD  Regulation  confirmed  that  the 
proposal  would  exempt  such  reports, 
provided  that  they  meet  the  exemption 
criteria.  NASD  Regulation  also  noted 
that  such  reports  would  be  required  to 
comply  with  the  content  requirements 
of  IM-2210-3,  regarding  rankings,  as 
well  as  any  other  applicable 
Commission  and  NASD  requirements. 

Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Association  and,  in 
particular,  with  the  requirements  of 
Section  15A(b)  ofthe  Act.'s 
Specificcdly,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(6)  of  the  Act  in  that 
it  promotes  just  and  equitable  principles 
of  trade,  and  generally  provides  for  the 
protection  of  investors  and  the  public 
interest.'^ 

The  Commission  believes  that  the 
proposed  rule  change  should  reduce 
regulatory  burdens  for  NASD  members 
while  maintaining  investor  protection 
safeguards  regarding  the  dissemination 
of  useful  fund  information.  Specifically, 
although  the  proposed  rule  reduces  the 
filing  obligations  for  qualifying 
independent  research  reports,  investor 
protection  objectives  should  be  served 
because  the  exempted  independent 
research  reports  must  still  comply  with 
the  content  requirements  of  NASD 
Conduct  Rules  2210,  2110,  2120.  and 
IM-2310-2.20  In  addition.  Conduct  Rule 
2210  would  continue  to  require  that 
these  research  reports  be  approved  by  a 
registered  principal  of  the  member  prior 
to  use.  The  exempted  independent 
research  reports  would  also  remain 
subject  to  NASD  Regulation's  spot- 
check  procedures. 

The  Commission  notes  that  two  of  the 
commenters  asserted  that,  although  the 
proposed  rule  change  would  eliminate 
the  NASD  filing  requirement  for 
qualifying  independent  research  reports, 
Section  24(b)  ofthe  1940  Act  and  Rule 
24b-3  thereunder  would  still  require 


that  such  reports  Ire  filed  with  the 
Commission.  In  response,  NASD 
Regulation  amended  the  proposed  rule 
change  to  clarify  that  research  reports 
satisfying  the  filing  exemption  will  be 
deemed  filed  vdth  the  NASD  for  the 
purposes  of  Section  24(b)  ofthe  1940 
Act  and  Rule  24b-3  thereimder. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Amendment  No.  2  addresses 
several  issues.  First,  it  clarifies  that  the 
exemption  is  not  available  with  respect 
to  the  commissioning  of  research,  but  is 
available  with  respect  to  the 
procurement  of  an  independent  research 
firm's  services.  Second,  Amendment 
No.  2  confirms  that  a  customized  report 
prepared  on  request  would  still  be 
exempted  from  the  filing  requirements  if 
it  is  entirely  comprised  of  information 
published  in  another  report,  and 
provided  that  the  customized  report 
does  not  omit  information  necessary  to 
make  it  fair  and  balanced. ^i  Third, 
Amendment  No.  2  clarifies  that,  to  - 
qualify  for  the  filing  exemption,  an 
independent  research  firm  must  prepare 
and  distribute  reports  based  on  similar 
research.  This  affirms  that  the  reports  do 
not  have  to  be  identical  in  format  or 
contain  identical  information  to  qualify 
for  the  exemption.  Fourth,  Amendment 
No.  2  clarifies  that  material  changes  to 
exempted  independent  research  reports 
will  be  permitted  when  the  changes  are 
necessary  to  make  them  consistent  with 
NASD,  Commission  or  other  applicable 
standards.  Finally.  Amendment  No.  2 
does  not  raise  any  new  or  novel 
regulatory  issues.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  and 
19(b)(2)  ofthe  Act  to  approve 
AmendLment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Amendment  No.  3  clarifies 


"See ICI  Letter. 

18  15U.S.C.  78o-3(b). 

'9  See  15  U.S.C.  78o-3(b)(6).  In  approving  this 
rule  change,  the  Commission  has  considered  the 
proposal's  impact  on  efficiency,  competition,  and 
capital  formation,  consistent  with  Section  3  ofthe 
Act.  Id.  at  78c(fl. 

20  NASD  Conduct  Rule  2110  requires  that  a 
member  "observe  high  standards  of  commercial 
honor  and  just  and  equitable  principles  of  trade.  ' 
Rule  2120  prohibits  the  use  of  manipulative, 
deceptive  or  other  fraudulent  violations.  IM-2310- 
2  requires  fair  dealing  with  customers,  including 
avoiding  fraud  violation. 


2>  NASD  Regulation  also  asserts  that  the  rule 
change  will  not  have  any  effect  on  its  longstanding 
informal  interpretation  that  allows  members  to 
distribute  a  research  report  that  does  not  meet  the 
currentness  standards  of  Commission  Rule  482,  as 
long  as  the  report  represents  the  most  recent  version 
issued  and  is  accompanied  by  information  that 
satisHes  the  currentness  standards.  See  Amendment 
No.  2.  Although  this  "informal  interpretation"  is 
not  part  of  the  proposed  rule  change  and,  as  such, 
is  not  being  formally  approved  by  this  order,  the 
Commission's  Division  of  Investment  Management 
indicates  that  the  informal  interpretation  conforms 
with  the  intent  of  Rule  482,  provided  that  the 
information  is  not  presented  in  a  materially 
misleading  manner. 
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that  independent  research  reports  that 
are  eligible  for  the  filing  exemption  will 
be  deemed  to  be  filed  with  the  NASD  for 
the  purposes  of  Section  24(b)  of  the 
1940  Act  and  Rule  24b-3  thereunder. 
The  staff  of  the  Commission's  Division 
of  Investment  Management  supports 
this  aspect  of  the  proposal.  Amendment 
No.  3  also  amends  paragraph  (G)(ii)  in 
the  proposed  rule  change  to  clarify  that 
a  member  may  not  alter  an  exempted 
research  report  except  as  necessary  to 
make  the  report  consistent  with 
applicable  regulatory  standards.  The 
Commission  believes  that  this 
clarification  should  help  members  to 
understand  that  the  exemption  relates 
solely  to  legal  and  regulatory  standards, 
and  not  industry  or  other  standards. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections 
15A{b)(6)  and  19(b)(2)  of  the  Act  to 
approve  Amendment  No.  3  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
2  and  3,  including  whether  the 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commissioii9450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  wnritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-32  and  should  be 
submitted  by  February  11,  2000. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^z  that  the 
proposed  rule  change  (SR-NASD-98- 
32)  is  approved,  as  amended. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-1459  Filed  1-20-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-42341;  File  No.  SR-NASD- 
99-70) 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  To  Establish  a 
FEE  For  Historical  Research  and 
Administrative  Reports  Provided 
Through  Nasdaq's  Web  Sites 

January  14,  2000. 

I.  Introduction 

On  November  24,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pvu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  establish  a  fee 
for  historical  research  and 
administrative  reports  provided  through 
Nasdaq's  web  sites.  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  December  14, 
1999. '  The  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

Nasdaq  proposes  to  establish  a  fee 
which  it  will  charge  to  investors  who 
request  historical  research  reports 
pertaining  to  Nasdaq,  Over-the-Coujiter 
Bulletin  Board  ("OTCBB")  or  other 
Over-the-Counter  ("OTC")  issues. 
Nasdaq  has  provided  such  reports  on  an 
ad  hoc  basis  to  customers  requesting 
this  information  by  telephone.  Investors 
would  contact  a  member  of  Nasdaq's 
staff  via  telephone,  describe  the  type  of 
customized  report  desired,  and  arrange 
for  an  appropriate  billing  and  delivery 
method  before  having  the  Nasdaq  staff 
member  compile  the  report.  Charges  for 
these  reports  were  based  on  hourly  rates 


relative  to  the  time  required  for 
compilation  and  delivery  of  the  reports. 
Nasdaq  believes  the  system  was  an 
inefficient  and  time  consuming 
arrangement  that  was  both  burdensome 
to  Nasdaq  staff  and  an  impediment  to 
the  accessibility  of  the  information  for 
the  investor. 

As  the  number  of  individual  investors 
in  today's  market  directing  their  own 
investment  decisions  has  increased 
significantly,  the  volume  of  requests  for 
this  information  also  has  increased.  To 
alleviate  the  demand  upon  staff 
resources  and  increase  the  quality, 
speed  and  availability  of  the 
information,  Nasdaq  has  developed  an 
automated  request  and  delivery  system 
that  will  facilitate  the  delivery  of  these 
reports  in  a  timely  and  systematic 
manner  at  a  fixed  price,  based  on  a 
standardized  pricing  methodology. 
Investors  will  be  able  to  access  the 
reports  through  the  Internet  on  the 
Nasdaq  Trader.com  (for  Nasdaq  issues) 
and  OTCBB.com  (for  OTCBB  and  other 
OTC  issues)  web  sites  (or  their  successor 
sites,  by  directing  an  Internet  browser  to 
the  appropriate  web  site.  Once  at  the 
proper  location  within  the  web  site, 
investors  would  choose  from  a  list  of 
standardized  reports,  input  the 
necessary  information  pertaining  to  the 
desired  security  or  market  participant, 
and  provide  credit  card  information  for 
payment. "  Once  the  request  has  been 
completed,  the  report  would  be  sent  via 
e-mail  directly  to  the  investor. 

Nasdaq  proposes  to  provide  historical 
research  reports  that  fall  into  two 
categories:  "Daily  Detailed  Reports"  and 
"Summary  Level  Activity  Reports." 
Examples  of  Daily  Detailed  Reports 
include  a  Market  Maker  Price 
Movement  Report  (displays  all  market 
maker  quote  changes  and  the  best  bid 
and  offer  throughout  a  chosen  day  for  a 
selected  security)  and  a  Time  and  Sales  • 
Report  (provides  a  record  of  media- 
reported  trades  in  the  selected  security, 
indicating  the  reported  time,  price  and 
share  volume).  Summary  Level  Activity 
Reports  would  provide  trade  and/or 
quote  information  over  a  monthly  or 
quarterly  period. 

Fees  for  the  Daily  Detailed  Reports 
would  be  set  on  a  two-tiered  basis  to 
reflect  the  amount  of  information 
provided.  Nasdaq  proposes  to  assess  a 
fee  of  $7  for  reports  with  15  or  fewer 
fields  of  information  ^  for  each  trading 


"  15  U.S.C.  78s(b)(2). 


"17  U.S.C.  200.3O-3(a)(lZ). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  47707 
(December  8,  1999),  64  FR  6981 1 . 


''  Credit  card  information  will  be  obtained 
through  a  secure  web  site  connection. 

^  Examples  of  fields,  depending  on  the  type  of 
report  chosen,  could  include  reported  volume, 
reported  price  ,  reported  time,  inside  bid/ask.  short 
sale  indicator,  etc. 
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promulgated  thereunder.**  Specifically, 
the  Commission  finds  that  approval  of 
the  proposed  rule  change  is  consistent 
with  Sections  15A(b)(5)9  and  {6)io  of 
the  Act.  Specifically,  Section  15A(b)(5) 
requires  the  equitable  allocation  of 
reasonable  fees  and  charges  among 
members  and  other  users  of  facilities 
operated  or  controlled  by  a  national 
securities  association.  The  Commission 
finds  that  the  fees  which  Nasdaq  has 
proposed  for  the  historical  research  and 
administrative  reports  delineated  in  the 
proposal  are  reasonable,  given  the 
reliability  and  accessibility  of  the 
information. 

Furthermore,  Section  15A(b)(6) 
requires  rules  that  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities 
and  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
Because  the  fees  which  Nasdaq 
proposes  to  charge  for  the  specified 
historical  research  and  administrative 
reports  will  be  assessed  only  to  users  of 
the  service,  the  Commission  finds  that 
the  proposal  is  both  nondiscriminatory 
and  reasonable.  The  Commission  also 
believes  that  the  proposal  may  help  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities  by  providing 
beneficial  information  to  subscribers  on 
a  non-discriminatory  basis  for  a 
reasonable  fee.  In  doing  so,  the  proposal 
may  boost  investor  confidence,  while 
contributing  to  the  integrity  of  the 
secvuities  markets.; 

rv.  Conclusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
Provisions  of  the  Act,  in  general,  and 
with  Sections  15A(b)(5)  and  (6),  in 
particular. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-99-70), 
be  and  hereby  is  approved. 

For  the  Coipmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Dep  u  ty  Secretaiy. 

[PR  Doc.  00-1467  Filed  1-20-00;  8:45  am) 
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'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

9  15U.S.C.  78o-3(b)(5). 

■0  15  U.S.C.  78o-3(b)(6). 

••  15  U.S.C.  78s(b)(2). 

"  17  CFR  2O0.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42336;  File  No.  SR-NSCC- 
99-13] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Change  in 
Fees  for  its  insurance  Processing 
Service 

January  12,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 
December  30,  1999,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
changes  to  NSCC's  fee  schedule  relating 
to  its  Insurcmce  Processing  Service 
("IPS"). 

n.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  its  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  has  determined  to  charge 
members  using  its  IPS  transaction  and 
file  fees  for  the  transmission  of  IPS  test 
and  production  files.  In  addition,  IPS 
membership  fees  will  be  payable  from 
the  date  an  applicant  is  approved  for 
membership  using  IPS.  These  charges 
will  be  effective  January  3,  2000. 


'15  U.S.C.  78s(b)(l)- 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 


;. 
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The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act,^  as  amended, 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  NSCC's 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receive  From 
Members,  Participants  or  Others 

No  v«-itten  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  4  of  the  Act  and  Rule  19- 
4(b)(2)  5  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  NSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  viTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-99-1 3  and 
should  be  submitted  by  February  11, 
2000. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-1466  Filed  1-20-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42330:  File  No.  SR-NYSE- 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Extension  of  ttie  Comment  Period 
for  the  Proposed  Rule  Change  by  ttie 
New  York  Stock  Exchange,  Inc.  To 
Revise  Exchange  Rule  92,  "Limitations 
on  Members'  Trading  Because  of 
Customers'  Orders " 

January  11,  2000. 

On  September  27,  1994,  the  New  York 
Stock  Exchange,  Inc.  ("Exchange"  or 
"NYSE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b— 4  thereunder-^  to  revise  Exchange 
Rule  92,  "Limitations  on  Members' 
Trading  Because  of  Customers'  Orders." 
A  complete  description  of  the  proposed 
rule  change  and  Amendment  Nos.  1,2, 
3,4,  and  5  to  the  proposal  may  be  found 
in  the  notices  of  filing  previously 
published  in  the  Federal  Register.^ 

Given  the  public's  interest  in  the 
proposed  rule  change  and  the 
Commission's  desire  to  give  the  public 
sufficient  time  to  consider  Amendment 
No.  5  to  the  proposal,  the  Commission 


3  15  U.S.C.  78q-l. 

«15  U.S.C.  78s(b)(3)(A)(u). 

=  17CFR240.19b-4(fl(2) 


'  6  17  CFR  200.30-3(a)(12). 

■15  U.S.C.  78s(b)(l). 

2  17CFR240.19b--i. 

'  See  Securities  Exchange  Act  Release  Nos.  351 39 
(Dec.  22,  1994),  60  FR  156  (Jan.  3,  1995)  (notice  of 
filing  of  proposed  rule  change,  including 
Amendment  No.  1);  36015  (July  21.  1995),  60  FR 
38875  (July  28,  1995)  (notice  of  filing  of 
Amendment  No.  2);  37428  (July  11.  1996),  61  FR 
37523  (July  18,  1996)  (notice  of  filing  of 
Amendment  No.  3);  39634  (Feb.  9.  1998).  63  FR 
8244  (Feb.  18,  1998)  (notice  of  filing  of  Amendment 
No.  4);  and  42224  (Dec.  13,  1999),  64  FR  71160 
(Dec.  20,  1999)  (notice  of  Amendment  No.  5). 


has  decided  to  extend  the  comment 
period  pursuant  to  Section  19(b)(2)  of 
the  Act.*  Accordingly,  the  comment 
period  shall  be  extended  from  January 
10,  2000,  to  January  24,  2000. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  revised  by  Amendment  No. 
5,  is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submissions, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
34  and  should  be  submitted  by  January 
24,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-1477  Filed  1-20-00;  8:45  am] 

BILUNG  COOE  M1(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42337;  File  No.  SR-OCC- 
9»-10] 

Self -Regulatory  Organizations; 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Fees  and  Changes 

January  12,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act  "),i  notice  is  hereby  given  that  on 
September  30,  1999,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 


« 15  U.S.C.  78s(b)(2). 
M7CFR200.30-3(a)(12). 
■  15  U.S.C.  78s(b)(l). 
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c  hange  as  described  in 

I  below,  which  items 

prepkred  primarily  by  OCC. 

is  publishing  this 

comments  on  the 

c  hange  from  interested 


proposed  rule 
Items  1,  II  and  I 
have  been 
The  Commissidn 
notice  to  solicit 
proposed  rule 
parties. 

I.  Self-Regulatdry  Organization's 
Statement  of  thfe  Terms  of  Substance  of 
the  Proposed  Rule  Change 


Under  the 
will  reduce  the 
to  clearing  meipbers 


pr  )posed  rule  change,  OCC 
clearing  fees  it  charges 


1-500  

501-1000  .. 
1001-2000 
>2000  


OCC  believei 
change  will 
member  a 
proposed 
change  will 
members  can  i 
benefits  of 
waiting  for 
without 
ability  to 
retained 
trading  day  of 
will  revert  to  t 
before  July  1.  , 

OCC  believe ; 
change  is  cons 
requirements 
the  Act  ■*  and 
thereunder  ap 
it  provides 
of  reasonable 
charges  amonj 


asj  ure 

disci  lunt 

discc  unted 

en  ;ure  i 

n  ii  nme 

redi  iced 

oc: 

advers  ely 
main  ain 
I  earnir  gs 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  OCC 
reduced  the  levels  of  clearing  fees  that 
it  charges  for  established  products  for 
the  last  quarter  of  1999.  During  the  first 
three  quarters  of  1999,  OCC  experienced 
a  record  volume  of  options  cleared.  As 
a  result,  OCC  proposes  to  reduce  its 
levels  of  clearing  fees  beginning  on 
October  1,  1999,  as  follows: 


Contract  trade  level 


Current  discounted 

clearing  fee  (as  of  July 

1,  1999) 

$0.075 

0.06 

0.0525 

100.00  flat  fee 


Proposed  clearing  fee 


$0,065. 
0.055. 
0.045. 
80.00  flat  fee. 


that  the  foregoing  fee 
each  clearing 
on  clearing  fees.  The 

fee  schedule 
that  clearing 
ipimediately  realize  the 
fees  (rather  than 
's  rebate  of  clearing  fees) 
affecting  OCC's 
an  acceptable  level  of 
Commencing  the  first 
000,  these  clearing  fees 
e  1999  levels  in  effect 
-  999.  ' 

that  the  proposed  rule 
stent  with  the 
Section  17A(b0(30(D)  of 
rules  and  regulations 
licable  to  OCC.  because 
equitable  allocation 
ues.  fees,  and  other 
OCC's  participants. 


t  le 


for  the 


(B)  Self-Reguli  tory  Organization 's 
Statement  on  .  lurden  on  Competition 

OCC  does  n(  it  believe  that  the 
proposed  rule  ~hange  will  have  any 
impact  or  imp  )se  any  burden  on 
competition. 


IC)  Self-Regul^t 
Statement  on 
Proposed  Ruk 
Members,  Pari  icipants 


oiy  Organization  s 
Jomments  on  the 
Change  Received  From 
or  Others 


Written 
proposed  rule 
solicited  or  t&  ;ei 
the  Commissii  in 
comments  rec 


conlments  relating  to  the 
change  have  not  yet  been 
>ived.  OCC  will  notif\' 

of  any  written 
evcd  by  OCC. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  5  of  the  Act  and  Rule 
19b  4(f)(2)  6  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  OCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-10  and 
should  be  submitted  by  February  11, 
2000. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-146.5  Filed  1-20-00;  8:4.=j  am] 

BILLING  CODE  S010-01-M 


-Till!  Comnilssilin  has  niudined  the  text  of  thH 
siininiaries  prepat  'd  by  OCC. 


'  Refor  to  Securities  Exchange  Act  Release  No. 
4173e  (August  19.  1999).  64  FR  45295  IFile  No.  .SR- 
CX;C-99-8|  for  foes  in  effect  before  luly  1,  1999. 

^  15  U.S.C.  78q   1. 


■'  15  U.S.C.  78s(b)(3](A)(ii). 

r'17CFR240.19b^(f)(2). 

'17CFR200.30-:t(d)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42332;  File  No.  SR-Phlx- 
99-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Exemptions  for  Certain 
Customer  Executions  Via  AUTOM  and 
Increases  to  Options  Transaction 
Charges  for  Firms,  ROTs  and 
Specialists 

January  12,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchajige  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
27.  1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
exempt  from  customer  per  contract 
transaction  and  comparison  fees, 
customer  executions  on  orders  of  250 
contracts  or  less  delivered  through  the 
Exchange's  Automated  Options  Market 
("AUTOM")  electronic  delivery  and 
execution  system.  The  Exchange  also 
proposes  to  increase  transaction  charges 
by  $.02  per  contract  for  firm  and 
registered  options  trade  transactions  and 
$.04  per  contract  for  specialist 
transactions.  The  proposed  effective 
date  of  these  amended  charges  is  at  the 
opening  of  business,  January  3,  2000. 
The  text  of  the  proposed  rule  change 
follows.  New  text  is  italicized  and 
deleted  text  is  bracketed. 
SUMMARY  OF  EQUPFY  OPTION  CHARGES 
Option  Comparison  Charge  (applica- 
ble to  all  trades — except  specialist 
trades): 

Per  contract 

Registered  Option  Trader  $.03 

Firm      ([Property]       Proprietary 
land  Customer  Execution])  $.04 

X  Customer  Executions  $.04 

Option  Transaction  Charge: 
13  ^Customer  Executions: 

Market  value  less  than  SI. 00'  $.10 

Market  value  Sl.OO  or  over  *  ...  $.10 

Firm"  $.0(6]fl 


Registered   Option   Trader   [and 

Specialist]  $.1[4]6 

Specialist  j.jg 

Option  Floor  Brokerage  Assessment 
5%   of  net   floor  brokerage   in- 
come. 
Floor  Brokerage  Transaction  Fee 
$.05  per  contract,  for  floor  bro- 
kers executing  transactions  for 
their  own  member  firms 
See  Appendix  A  for  additional  fees. 

*  Block  transaction  for  customer  execu- 
tions of  500  to  999  contracts  and  1000  con- 
tracts and  more  are  eligible  for  a  discount  to 
such  charges  of  15%  and  25%  repsectively 
from  the  stated  rates  upon  submission  to  the 
PHLX  of  a  customer  option  block  discount 
request  form  with  supportive  documentation 
within  thirty  (30)  days  of  monthly  billing 
date. 

*  *  Non-clearing  firm  members'  proprietary 
transactions  are  eligible  for  the  "firm"  rate 
based  upon  submission  of  a  PHLX  rebate  re- 
quest form  with  supportive  documentation 
within  thirty  (30)  days  of  invoice  date. 

X  Customer  executions  on  orders  delivered 
through  the  Exchange's  Automated  Options 
Market  ("AUTOM")  electronic  delivery  and 
execution  system  of  250  contracts  or  less  are 
exempt  from  these  charges. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organizations  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 


>  15  U.S.C.  78s(b)(l). 
M7CFR  240.19b-*. 


1 .  Purpose 

The  piu-pose  of  this  proposed  rule 
change  is  to  amend  the  Phlx's  fee 
schedule  to  exempt  all  customer 
executions  on  orders  delivered  through 
AUTOM  electronic  delivery  and 
execution  system  of  250  contracts  or 
less  from  equity  option  transaction  and 
comparison  charges  and  to  offset  the  fee 
exemption  by  imposing  increased  per 
contract  option  transaction  charges  on 
firm,  registered  options  traders  and 
specialist  executions  to  achieve  a 
revenue  neutral  effect.  The  proposed 
amended  schedule  of  equity  option 
charges  is  designed  to  promote  the 
Exchange's  reputation  as  a  cost  effective 
environment  for  both  customers  and 


traders  to  transact  their  options 
business.^ 

The  Phbc  believes  that  the  amended 
equity  option  charges  are  reasonable 
and  equitable  and  will  encoiu-age 
customer  order  flow  to  be  executed  over 
the  Exchange's  AUTOM  electronic 
delivery  and  execution  system  by 
exempting  customer  transactions  from 
per  contract  transaction  and  comparison 
charges.  The  amended  schedule  of 
equity  options  charges  affords  retail 
broker/dealers  cost  savings  respecting 
electronic  delivery  and  executions  of 
customer  orders. 

The  Exchange  believes  that  these 
changes  will  help  it  to  meet  the 
changing  needs  of  customers  in  the 
marketplace  and  give  the  Exchange 
better  means  of  competing  with  other 
options  exchanges  for  order  flow, 
particularly  in  multiply  traded  issues. 
The  Exchange  also  believes  the  changes 
will  allow  the  Exchange  to  enhance  its 
operational  efficiency. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ■*  in  general  and 
furthers  the  objectives  of  Section 
6(b)(4)  5  in  particular  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members.*^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose. any 
inappropriate  biu'den  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
and,  therefore,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 


'  Only  Exchange  member  organizations  are 
permitted  to  enter  orders  on  AUTOM  and  are 
charged  the  relevant  fees  by  the  Exchange. 
Therefore,  only  members  of  the  Exchange  will  be 
directly  affected  by  this  proposed  rule  change. 
Telephone  conversation  between  Murray  Ross, 
Secretary,  and  Madge  M.  Hamilton  on  Januar)'  4. 
2000. 

M  5  U.S.C.  78f(b). 

M5  U.S.C.  78f[b)(4). 

*In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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rv.  Solicitation  of  Comments 

Interested  p  ersons  are  invited  to 
submit  written  data,  views,  and 
argimients  coi  iceming  the  foregoing, 
including  wh(  ther  the  proposed  rule 
cheuige  is  consistent  with  the  Act. 
Persons  makii  ig  written  submissions 
should  file  sb  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  150  Fifth  Street,  NW, 
Washington,  1  )C  20549-0609.  Copies  of 
the  submissio  a,  all  subsequent 
amendments,  all  written  statements 
with  respect  t  a  the  proposed  rule 
change  that  ai  e  filed  with  the 
Commission,  md  all  written 
communicati(  »ns  relating  to  the 
proposed  rule  change  between  the 
Commission  ind  any  person,  other  than 
those  that  ma  r  be  withheld  from  the 
public  in  acc(  rdance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  i  nspection  and  copying  at 
the  Commissi  on's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  Inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  i  hould  refer  to  File  No. 
SR-Phlx-99-  59  and  should  be 
submitted  by  February  11,  2000.      ^ 

For  the  Coiiimission,  by  the  Division 
of  Market  Rej  ulation.  pursuant  to 
delegated  aut  iiority.^ 

Margaret  H.  M  cFarland, 

Deputy  Secrete  ry. 

[PR  Doc.  OO-l'  76  Filed  1-20-00;  8:45aml 

BILUNG  CODE  BOtO-OI-M 


SMALL  BUSJNESS  ADMINISTRATION 


notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
February  22,  2000.  If  you  intend  to 
comment  but  carmot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  fi'om  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Home  Business  Loan 
Inquiry  Record. 

Form  No:  700. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Victims 
in  Presidentially  declared  disasters. 

Annual  Responses:  53,478. 

Annual  Burden:  13,370. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[PR  Doc.  00-1436  Filed  1-20-00;  8:45  am] 
BiLLHNG  CODE  802S-01-U 

SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 


Reporting  arid 
Requiremenis 


agency: 
ACTION: 

requirement! 
review 


Smill  Business  Administration. 
Notice  of  reporting 

submitted  for  OMB 


'  15  U.S.C.  78j(b)l3)(A) 

«17CFR240. 

9  17CFR200 


Recordkeeping 
Under  OMB  Review 


summary:  UAder  the  provisions  of  the 
Paperwork  F  eduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  Approval,  and  to  publish  a 


,9b-4(f)(2). 
IO-3(a)(12). 


documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington. 
D.C.  20416;  and  OMB  Reviewer,  Office 
of  Information  and  Regulatory  Affciirs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Declaration  Governor's. 

Form  No:  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  States 
requesting  a  Presidential  Disaster 
Declaration. 

Annual  Responses:  57. 

Annual  Burden:  1,140. 

Jacqueline  White, 

Chief  Administrative  Information  Branch. 
|FR  Doc.  00-1437  Filed  1-20-00;  8:45  am] 

SLUNG  CODE  802&-01-U 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
March  21,  2000.  If  you  intend  to 
conMnent  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
March  21,  2000.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington, 
D.C.  20416;  and  OMB  Reviewer,  Office 
of  Information  and  Regulatory  Affairs, 
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Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 

SUPPLEMENTARY  INFORMATION: 

Title:  Entrepreneurial  Development 
Management  Information  System 
(EDMIS). 

Form  N^o;  641,  641  A. 

Frequency:  On  Occasion.  - 

Description  of  Respondents:  SBA 
Resource  Partners. 

Annual  Responses:  120,000. 

Annual  Burden:  60,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  00-1439  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  B025-01-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3231] 

State  of  Mississippi 

Union  County  and  the  contiguous 
counties  of  Benton,  Lafayette,  Lee, 
Marshall,  Pontotoc,  Prentiss,  and 
Tippah  in  the  State  of  Mississippi 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes  that  occurred  on  January  3—4, 
2000.  Applications  for  loans  for 
physical  damage  caused  by  this  disaster 
may  be  filed  until  the  close  of  business 
on  March  13,  2000  and  for  economic 
injury  until  the  close  of  business  on 
October  11,  2000  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere — 7.500% 

Homeowners  without  credit  available 
elsewhere — 3.750% 

Businesses  with  credit  available 
elsewhere — 8 .  000% 

Businesses  and  non-profit 
organizations  without  credit  available 
elsewhere — 4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 6. 750% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere — 4.000% 

The  numbers  assigned  to  this  disaster 
are  323112  for  physical  damage  and 
9G4000  for  economic  injury. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  11,  2000. 
Aida  Alvarez, 
Administrator. 
(FR  Doc.  00-1518  Filed  1-20-00;  8:45  am). 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-XX, 
Recommended  Method  for  FAA 
Approval  of  Aircraft  Fire  Extinguishing 
System  Components 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Availability  of 
Proposed  Advisory  Circular  (AC)  20- 
XX,  and  request  for  comments. 

SUMMARY:  This  notice  annoimces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  provides  guidance  on  the  various 
aspects  that  should  be  considered  in  the 
FAA  approval  process  of  fire 
extinguishing  system  components 
manufactured  imder  a  Production 
Certificate  (PC),  components  to  be  FAA 
approved  imder  the  Part  Manufacturer 
Approval  (PMA)  process,  or  design 
changes  to  components  originally 
approved  by  either  method.  This  notice 
is  necessary  to  give  all  interested 
persons  an  opportunity  to  present  their 
views  on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  April  20,  2000. 
ADDRESSES:  Send  all  comments  on 
proposed  AC  20-XX  to:  Federal 
Aviation  Admirustration,  Attention:  Jan 
Thor,  Program  Management  Branch, 
ANM-114,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW,  Renton, 
WA  98055-4056.  Comments  may  be 
inspected  at  the  above  address  between 
7:30  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Thor,  Transport  Standards  Staff,  at  the 
address  above,  telephone  (425)  227- 
2127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Commenters  should  identiiy  AC  20-XX 
and  submit  comments,  in  duplicate,  to 
thff  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered  by  the  Transport  Standards 
Staff' before  issuing  the  final  AC.  The 
proposed  AC  can  be  found  and 
downloaded  from  the  Internet  at  http:/ 
/www.faa.gov/avr/air/airhome.htm,  at 
the  link  titled  "Draft  AC's."  A  paper 
copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT:". 

Discussion 

A  fire  extinguishing  system  is 
comprised  of  many  components  which 
are  critical  for  the  proper  operation  of  a 
system  as  installed  in  an  aircraft. 
Section  25.901(b)(2)  requires  that 
components  of  the  installation  must  be 
constructed,  arranged,  and  installed  so 
as  to  ensure  their  continued  safe 
operation  between  normal  inspections 
and  overhauls.  The  applicant  should 
evaluate  the  fire  extinguishing  system 
and  establish  minimum  reliability 
standards  for  the  components  of  the 
system  so  that  the  overall  system  can 
meet  this  requirement.  The  components 
should  be  designed  and  qualified  to 
meet  specific  operating  performance, 
service  life  and  reliability  requirements 
of  the  fire  suppression  system  design 
established  at  the  time  of  type  design 
approval.  It  is  recommended  that 
Production  Approval  Holders  (PAH) 
and  Parts  Manufacturer  Approval  (PMA) 
applicants  demonstrate  that  their 
candidate  components  meet  or  exceed 
these  criteria.  The  proposed  AC 
describes  the  critical  parameters 
involved  with  the  design,  production 
and  testing  of  the  following 
components:  Explosive  firing  cartridge, 
precision  biu-st  disc,  fill  fitting,  pressure 
indicator  and  discharge  head.  The 
proposed  AC  does  not  address  the 
complete  aircraft  system  installation. 
There  may  be  airframe  installation 
requirements  and  boundary  conditions 
that  should  be  met  prior  to  installation 
approval. 

Issued  in  Renton,  Washington.  Oh  January 
11,2000. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service, 

ANM-IOQ. 

[FR  Doc.  00-1481  Filed  1-20-00;  8:45  am] 
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DEPARTMENt  OF  TRANSPORTATION 
Federal  Aviatibn  Administration 
[Docket  No.  FAiL-99-«717] 


207-IMinute 
Operations 
(ETOPS) 


Ewended 


Wth 


AGENCY: 

Administratiot 


Fedeipl  Aviation 

(FAA),  DOT. 

of  comments; 
statemAit  for  207-minute  ETOPS; 


ACTION:  Disposition 

policy 

request  for  co^iments 


Range 
Two-Engine  Aircraft 


summary:  This  notice  responds  to 
comments  rec^  sived  in  response  to  a 
request  for  pu  )lic  comments  that  was 
published  on  ,  ^pril  27. 1999  in  the 
Federal  Register  (64  FR  22667) 
pertaining  to  a  proposed  policy  for  207- 
minute  ETOP!  1  operation  approval 
criteria  for  the  Boeing  777  airplane, 
informs  the  pi  iblic  of  the  FAA  decision 
to  establish  th  s  conditions  for  a  limited 
authorization  for  up  to  207-minute 
ETOPS  operat  on,  and  informs  the 
public  of  FAA  intent  to  task  the 
Aviation  Rule  naking  Advisory 
Committee  (A  lAC)  in  the  near  future  to 
recommend  si  fety  standards  and 
procedures  foi  •  extended  range  operation 
of  airplanes,  rjgardless  of  the  number  of 
engines. 

DATES:  This  p  )licy  is  effective  on  March 
21,  2000.  Con  ments  must  be  received 
on  or  before  K  larch  6,  2000. 
ADDRESSES:  C  jmments  on  this 
document  sh(  uld  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  o  '  Transportation  Dockets, 
Docket  No.  Fi  iA-99-6717,  400  Seventh 
Street.  SW.,  Room  Plaza  401, 
Washington,  )C  20590.  Comments  may 
be  filed  and  e  <amined  in  Room  Plaza 
401  between    0  a.m.  and  5  p.m. 
weekdays,  ex  ;ept  Federal  holidays. 
Comments  all  o  may  be  sent 
electronicallj/  and  examined  via  the 
Docket  Mana|[ement  System  (DMS)  at 
the  following  Internet  address:  http:// 
dms.dot.gov/  at  anytime.  Commenters 
who  wish  to  nle  comments 
electronicallj ,  should  follow  the 
instructions  c  n  the  DMS  web  site. 
FOR  FURTHER  NFORMATTON  CONTACT:  Eric 
A.  van  Opsta  ,  Air  Transportation 
Division  (AF  1-200),  Fli^t  Standards 
Service,  Fede  ral  Aviation 
Administrati  m,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (2(2)  267-8166. 
SUPPLEMENT/^Y  INFORMATION: 

Background 

In  a  letter 
the  Air  Transport 
requested  th( 


(  ated  February  26, 1999, 
Association  (ATA) 
FAA  to  issue  a  policy 


letter  establishing  207-minute  ETOPS 
authority  (See  the  ATA  proposal  that 
was  published  in  the  April  27,  1999   . 
Federal  Register).  That  letter  stated  that 
ATA  member  airlines  determined  that  a 
need  exists  for  expanded  ETOPS 
authority  beyond  180  minutes.  The 
ETOPS  Subcommittee  of  ATA 
established  a  process  where  associated 
airlines,  the  Pilots  associations,  Boeing, 
and  other  parties  worked  together  to 
determine  the  criteria  to  support  the 
establishment  of  a  proposed  15  percent 
operational  extension  of  180  minutes 
ETOPS.  That  subcommittee  prepared  an 
ETOPS  Policy  Letter  draft  proposal 
dated  February  4,  1999. 

The  FAA  responded  to  the  ATA  letter 
by  publishing  the  Federal  Register  a 
copy  of  the  ATA  letter  and  draft 
proposal,  and  requested  public 
comment  (64  FR  22667).  This  Notice 
responds  to  the  comments  received, 
provides  notice  of  the  FAA  decision  to 
allow  an  extension  of  ETOPS  to  207 
minutes,  describes  the  criteria  for  a 
limited  authorization  for  207-minute 
ETOPS  for  the  Boeing  777,  and  provides 
notice  of  the  FAA's  intent  to  task  the 
ARAC  to  recommend  safety  standards 
and  procedures  for  extended  range 
operation  of  eiirplanes,  regardless  of  the 
number  of  engines. 

Additional  Comment  Period  for  Policy 
Decision 

Very  extensive  comments  were 
received  on  all  the  issues  embodied  in 
the  ATA  proposal.  After  careful  review 
of  the  ATA  proposal  and  those 
comments,  the  FAA  is  adopting,  vdth 
some  modification,  the  ATA  proposal. 
Given  the  minor  differences  from  the 
original  ATA  proposal,  the  FAA 
believes  it  is  reasonable  to  proceed 
forward  with  a  final  decision. 

However,  because  two  commenters 
have  expressed  concerns  about  the  FAA 
making  a  final  decision  on  the  ATA 
proposal  without  allowing  additional 
public  comment  on  the  FAA  final  action 
and  disposition  of  comments,  the  FAA 
is  allowing  an  additional  45  days  for 
interested  persons  to  comment  further 
on  the  207-minute  dispatch 
authorization  described  in  this  policy. 
This  authorization  is  automatically 
effective  on  March  21,  2000  unless,  after 
review  of  any  new  comments  received, 
the  FAA  believes  modification  or 
additional  action  is  required.  The  FAA 
will  publish  in  the  Federal  Register  a 
full  disposition  of  all  new  comments 
received  and,  if  required,  any  additional 
steps  to  stay  or  modify  the  limited  207- 
minute  authorization. 

Interested  persons  are  invited  to 
comment  on  this  policy  statement  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Comments  that  provide  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful. 
Conmients  must  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1 .  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  notice. 

Discussion  of  Comments  From  Previous 
Notice 

The  FAA  received  44  comments  in 
response  to  the  notice  published  on 
April  27,  1999  (64  FR  22667),  including 
comments  from  individual  members  of 
the  Joint  Aviation  Authorities  (JAA) 
ETOPS  Work  Group.  All  commenters 
but  12  supported  the  ATA  proposal  for 
207-minute  ETOPS.  The  issues  and 
concerns  raised  by  the  12  commenters  ' 
who  opposed  the  proposed  extension  of 
ETOPS  are  discussed  below. 

1 .  No  Justification  for  Change 

The  Allied  Pilots  Association  (APA) 
and  Airbus  Industries  (Airbus) 
expressed  concern  that  the  proposal  is 
an  attempt  to  generally  extend  ETOPS 
when  no  justification  for  changing  the 
diversion  limits  has  been  shown.  APA 
stated  that  only  the  South  America-New 
Zealand  market  caimot  be  operated  with 
the  current  three  hour  standards.  They 
also  pointed  out  that  Boeing  and 
operators  have  stated  that  there  are  only 
a  few  days  a  year  when  alternate 
routings  would  have  to  be  considered 
for  twin  engine  aircraft  operating  on  the 
North  pacific  routes  due  to  unsuitable 
weather  at  the  preferred  alternates. 
Airbus  commented  that  there  is  no 
precedent  for  a  15  percent  extension. 
APA  suggested  that  the  intent  of  the 
proposal  appears  to  be  to  provide 
support  for  marketing  the  B-777  as  a 
replacement  for  older,  three  and  four 
engine  aircraft.  APA  argued  that 
economic  desirability  does  not 
constitute  need. 

FAA  Response 

Most  commenters  (32  of  44) 
supported  a  15  percent  extension  of  the 
diversion  limits  for  ETOPS.  United 
Airlines  stated  that  207-minute  ETOPS 
is  a  logical  extension  from  180-minute 
ETOPS  that  will  serve  the  interests  of 
the  traveling  public,  the  environment 
and  the  industry.  The  Air  Line  Pilots 
Association,  International  stated  that 


current  requirements  have  an  excellent 
safety  record  and  the  approval  process 
has  lead  to  safety  enhancements  for 
twin  engine  aircraft.  The  Rolls-Royce 
Airworthiness  Department  suggested 
that  the  proposed  policy  statement  and 
reissue  of  Advisory  Circular  AC120- 
42A  should  be  considered  a  first  step 
towards  a  general  tidying  up  to  the 
ETOPS  regulations.  Continental  Airlines 
supports  the  proposal  because  it  would 
benefit  the  traveling  public  by  reducing 
enroute  times  across  the  North  Pacific 
with  no  degradation  in  safety.  It  would 
also  positively  impact  the  economics  of 
the  route,  which  will  ultimately  benefit 
the  traveling  public.  The  equipment  and 
dispatch  specifications  detailed  in  the 
proposal  are  more  conservative  that 
those  required  by  180-minute  diversion 
authority.  Boeing  suggested  that  the 
current  proposal  reflects  the  "safe, 
conservative,  evolutionary  natvue  of 
ETOPS,  which  is  a  fact-based  industry 
program  dependent  on  the  gathering 
and  analysis  of  operational  data." 

ETOPS  conducted  in  the  North  Pacific 
(NOP AC)  meets  all  of  the  conditions  in 
AC  120-42 A  that  define  a  "demanding 
area  of  operation".  Today,  180-minute 
ETOPS  in  NOPAC  is  routinely 
conducted  by  several  North  American 
and  Asian  air  carriers  on  a  daily  basis. 
There  are  sufficient  adequate  alternate 
airports  available  in  the  area  of 
operation  that  allow  for  year  round 
operations.  The  introduction  of  a  207- 
minute  authorization  would  provide  an 
air  carrier  with  additional  flexibility 
with  the  dispatch  of  an  ETOPS  flight, 
which  may  in  fact  position  the  flight 
closer  to  more  enroute  alternate  airports. 
This  would  be  both  an  operational  and 
safety  benefit. 

ETOPS  operations  in  a  'demanding 
area  of  operation'  began  with  a  limited 
75-minute  authority  for  North  Atlantic 
crossings.  As  service  experience  was 
gained  and  the  safety  of  the  operations 
validated,  the  FAA  granted  an  increase 
to  120-minute  diversion  limit.  This 
allowed  ETOPS  flights  access  to  some  of 
the  established  North  Atlantic 
navigational  tracks.  The  original  ETOPS 
Advisory  Circular,  AC  120-42  dated 
1985,  included  a  provision  that  the  FAA 
would  allow  an  operator  on  a  'case-by- 
case'  basis  up  to  a  15  percent  increase 
to  the  120-minute  maximum  diversion 
time.  The  extension  granted  a  138- 
minute  diversion  limit  which  ideally 
suited  North  Atlantic  ETOPS,  as  it  now 
allows  use  of  all  available  NAT 
navigational  tracks.  The  extension 
provision  was  removed  when  the 
Advisory  Circular  was  revised  as  AC 
120-42A  in  1988.  AC  120-42A 
introduced  the  means  by  which  the 
FAA  would  approve  180-minute 
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ETOPS.  and  the  conventional  wisdom  at 
that  time  considered  the  allowable 
extension  to  138-minutes  as  no  longer 
necessary.  However  as  Airbus  and  other 
commenters  have  noted,  the  FAA 
reinstated  the  138-minute  diversion 
limit  by  policy  letter  EPL  95-1  in  1994, 
designating  its  use  only  for  North 
Atlantic  ETOPS  operations. 

In  response  to  the  comment  by  APA 
that  ETOPS  requirements  would  be 
eased  so  that  Boeing  could  more 
effectively  market  the  B-777  in  place  of 
older  3-  and  4-engine  airplanes,  the 
FAA  rejects  the  notion  that  the  safety 
decisions  to  be  made  for  207-minute 
ETOPS  operations  are  related  to  the 
marketing  of  airplanes.  The  FAA 
considers  operations  meeting  the 
ETOPS  standards  of  reliability  and  the 
operational  requirements  to  have  proven 
themselves  well  over  the  years.  The 
increased  safety  standards  for  ETOPS 
airplanes  and  associated  maintenance 
practices  have  foimd  their  way  into 
other  airplanes  routinely  used  in  non- 
ETOPS  commercial  air  transport.  Thus, 
ETOPS  principles  have  "raised  the 
safety  bar"  for  all  types  of  operations. 

The  ATA  207-minute  proposal 
specifies  particular  airplane  systems 
design  as  well  as  additional  equipment 
requirements.  The  ATA  ad-hoc  work 
group  that  drafted  the  207-minute 
proposal  considered  the  proposed  area 
of  operation  and  operating  environment 
with  the  additional  diversion  time,  and 
considered  the  additional  requirements 
to  be  necessary  to  maintain  existing 
safety  standards,  which  is  based  on  a 
conservative  approach.  It  was  a 
collective  recommendation  that  was 
made  with  a  diverse  group  comprised  of 
representatives  from  operators, 
manufactiu-ers,  and  pilot  associations. 
This  was  agreed  upon  with  full 
knowledge  that  the  added  requirements 
would  not  be  met  by  some  other 
airplanes  that  already  hold  ETOPS  type 
design  approval,  and  have  provided  the 
remarkable  safe  ETOPS  operating 
experience  to  date. 

The  FAA  agrees  with  APA  that  a 
review  should  be  conducted  on  the 
requirements  for  all  long  range 
operations,  including  3-  and  4-engine 
airplanes,  and  that  there  should  be  a 
more  uniform  application  of  those 
requirements.  The  FAA  therefore 
proposes  the  formation  of  an  ARAC 
group  appropriately  tasked  to  provide 
the  FAA  with  recommendations 
concerning  all  long  range  operations. 
See  the  statement  of  intent  at  the  end  of 
this  notice. 


2.  Some  Diversion  Airports  May  Become 
Redundant  and  Risk  Closure 

APA  and  Airbus  expressed  concern 
that  the  proposed  extension  of  ETOPS 
authority  may  cause  some  diversion 
airports  that  are  currently  relied  on  to 
become  redundant.  They  may  then  risk 
closure. 

FAA  Response 

The  FAA  agrees  that  North  Pacific 
alternate  airports  play  an  important  role 
in  the  safety  of  all  commercial  aviation 
in  the  region.  Any  airplane  may  have  to 
divert  due  to  reasons  such  as  passenger 
illness,  system  failures,  decompression, 
or  fuel  leaks.  In  fact,  3-  and  4-engine 
airplanes  have  a  higher  rate  of 
diversion,  for  all  causes,  than  ETOPS 
airplanes.  Boeing  has  provided  data  that 
shows  that  less  than  10  percent  of 
diversions  with  their  two-engine  ETOPS 
airplanes  were  due  to  an  inflight  engine 
shutdown  (IFSD).  The  remaining 
diversion  of  twin  engine  ETOPS 
airplanes  were  due  to  other  causes  that 
may  affect  any  airplane.  The  issue  of 
sufficient  alternate  airports  is  much 
broader  than  just  related  to  the  conduct 
of  ETOPS. 

The  FAA  does  not  believe  that  a  207- 
minute  diversion  authority  in  the  North 
Pacific  would  result  in  the  closure  of 
airports  designated  as  enroute  alternates 
for  180-minutes  ETOPS  operations. 
Some  of  the  same  airports  that  are 
available  for  207-minute  ETOPS  are  also 
used  with  180-minute  ETOPS.  The  ATA 
proposaJlj|lso  limited  the  use  of  the  207- 
minute  ETOPS  extension  so  much  of  the 
time  the  airlines  would  be  using  the 
normal  diversion  airports  for  180- 
minute  ETOPS  operations.  A  United 
Airlines  Dispatch  Office  study  showed 
that  10  percent  of  the  flights  would 
benefit  from  a  207-minute  dispatch, 
while  the  remaining  90  percent  would 
still  be  dispatched  at  180-minutes. 

The  FAA  also  agrees  with  APA  that 
solutions  are  needed  to  ensure  the 
continued  availability  of  airports  for  use 
as  enroute  alternates  for  the  benefit  of 
the  entire  industry.  It  is  an  international 
problem  that  needs  attention  and  long 
term  solutions.  The  issue  is  related  to 
far  more  issues  that  just  the  ETOPS 
diversion  time  and  requires  broader 
solutions  involving  other  countries. 

3.  The  Proposal  Is  Too  Broad 

APA  and  Airbus  pointed  out  that  the 
proposal  is  too  broad  in  that  it  does  not 
establish  requirements  such  as  limited 
routes  and  specific  conditions  that 
would  justify  207-minutes  ETOPS  as  the 
safest  available  alternative. 
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determine  the  frequency  with  which 
flexibility  will  be  increased. 

FAA  Response 

There  is  not  relaxation  of  weather 
criteria  of  any  difference  in  required 
weather  standards  to  determine  the 
"suitability"  of  a  adequate  enroute 
alternates  for  a  207-minute  dispatch 
compared  to  any  other  ETOPS  diversion 
limit.  Airlines  are  required  to  apply  the 
standard  or  otherwise  approved 
alternate  airport  weather  minima 
criteria  that  are  contained  in  their 
operations  specifications. 

The  FAA  nas  reviewed  a  study 
prepared  by  United  Airlines  Dispatch 
Center  that  collected  and  analyzed 
meteorological  forecast  and  actual 
weather  data  at  airports  that  meet 
"adequate"  criteria  as  enroute  alternates 
in  the  North  Pacific.  The  purpose  of  the 
study  was  to  determine  if  and  when  a 
207-minute  dispatch  would  be 
beneficial  when  the  forecast  at 
"adequate"  alternate  airports  within 
180-minutes  distance  were  below  the 
dispatch  alternate  minima 
requirements.  The  study  looked  at  more 
than  a  years  worth  of  data  and  shows 
that  a  207-minute  ETOPS  dispatch 
would  mostly  benefit  Eastbound 
operations  from  Japan  to  the  United 
States  because  those  departures 
generally  occur  at  night.  The  weather 
forecasts  during  night  hours  tend  to  be 
worse  than  during  daylight.  The  study 
also  showed  that  those  "adequate" 
alternate  airports  within  the  180-minute 
distance  that  did  not  meet  the  pre- 
departure  alternate  weather  criteria,  did 
in  fact  stay  at  or  above  the  operational 
approach  minima  for  the  expected  times 
of  arrival  of  the  flight  {if  the  flight  had 
to  divert  to  the  alternate  airport). 
Operational  approach  minima  is  the 
weather  minima  needed  to  execute  an 
approach  and  landing.  After  flight 
departure  and  while  enroute,  those 
"adequate"  airports  that  meet 
operational  approach  minima  are  re- 
classified as  "suitable"  enroute 
alternates.  The  study  also  showed  that 
the  frequency  of  a  207-minute  dispatch 
in  lieu  of  a  180-minute  dispatch  would 
be  in  the  area  of  10  percent  to  15 
percent  of  the  total  departures.  Finally, 
the  207-minute  dispatch  allowed  a 
routing  consistent  with  ATC  preferred 
routes.  The  conclusions  drawn  from  the 
study  are:  The  use  of  a  207-minute 
dispatch  would  be  infrequent;  the  flight 
could  be  dispatched  on  preferred  ATC 
routes;  and,  the  resulting  route  would 
place  the  airplane  closer  to  more 
enroute  alternates  that  after  flight 
departure  would  meet  "suitable" 
criteria.  This  offers  the  possibility  that 
the  flight  crew,  when  faced  with  the 


need  to  initiate  an  in-flight  diversion, 
could  be  closer  to  a  suitable  alternate 
airport  than  compared  on  an  off-track 
route  that  was  based  on  a  180-minute 
dispatch.  This  would  clearly  provide  for 
enhanced  safety. 

The  FAA  acknowledges  the  difficulty 
in  establishing  accurate  forecasts  for 
alternate  airports  that  may  be  12  or  more 
hours  away.  This  difficulty  is  faced  by 
all  crews  regardless  of  the  airplanes  they 
are  flying  on  extended  range  flights.  It 
is  also  obvious  that  the  further  out  the 
forecast  period  is,  the  more  likely  that 
lower  TEMPO  (temporary)  and  PROB 
(probability)  conditions  will  be 
included  in  the  forecast  that  the 
dispatcher  and  flight  crew  must  take 
into  account.  This  is  where  the  ATA's 
proposed  requirement  for  SATCOM  and 
SATCOM  datalink  capability  gives 
greater  assurance  that  once  airborne  and 
enroute,  the  flight  crew  will  receive 
continuing  updates  on  the  forecast 
weather  for  all  of  the  available  enroute 
alternates,  and  will  allow  closer 
monitoring  of  weather  trends.  The 
enhanced  communication  capability 
that  SATCOM  provides  aids  in  the 
transmission  of  relevant  data  to  the 
flight  crew. 

5.  ETOPS  Should  Be  Formalized  in 
Regulations  Rather  Than  Administered 
Through  Advisory  Circulars  and  Policy 
Letters 

Airbus  and  APA  said  that  ETOPS 
should  be  formalized  through  the 
rulemaking  process  rather  than  by 
policy  and  Advisory  Circulars. 
Additional  comments  suggested  that  it 
was  time  for  the  FAA  to  bring  the  FARs 
up  to  date.  These  commenters  are  well 
as  AECMA,  ALPA,  Federal  Express 
Pilots,  and  DGAC  France  all  stated  that 
major  policies  such  as  those  that  govern 
ETOPS  should  be  in  regulatory  form. 
ALPA  commented  that  "there  is  a  need 
to  develop  a  new  set  of  regulations 
which  would  apply  to  all  long-range 
operations  regardless  of  the  number  of 
engines". 

FAA  Response 

Extended  range,  twin-engine 
operations  are  authorized  by  the  FAA 
under  14  CFR  §  121.161(a),  "based  on 
the  character  of  the  terrain,  the  kind  of 
operation,  or  the  performance  of  the 
airplane  to  be  used  *   *   *."TheFAA 
issued  Advisory  Circular  120—42.  and 
has  revised  it  several  times,  to 
incorporate  the  standards  for  ETOPS  up 
to  and  including  180-minute  dispatch 
authorizations.  The  FAA  publishes  in 
the  Federal  Register  a  notice  of 
availability  of  each  proposed  revision, 
solicits  comments,  and  then  issues  a 
revision  to  AC  120-42  only  after 


Federal  Register /Vol.  65.  No.  14 /Friday,  January  21,  2000 /Notices 


3523 


consideration  of  all  the  public 
comments.  Thus,  the  public  has  always 
participated  fully  in  the  development  of 
ETOPS  standards.  Furthermore,  the 
FAA  has  ensured  that  ETOPS  operators 
comply  with  those  standards  by 
applying  them  through  operations 
specifications.  The  result  has  been  that 
ETOPS  authorizations  have  been 
established  as  they  would  have  been 
established  through  a  more  structured 
codification. 

Because  of  the  limited  scope  of  the 
207-minute  dispatch  described  in  this 
dociunent,  the  FAA  is  not  proposing  a 
corresponding  revision  to  AC  120-42. 

The  FAA  agrees  that  ultimately  more 
defined  criteria  for  ETOPS  should  be 
placed  in  Part  121  through  the 
nilemkaing  process.  ETOPS  over  the 
years  has  been  well  served  with  the 
standards  and  requirements  of  AC  120- 
42A,  but  formal  regulatory  objectives 
should  be  developed  for  the  extended 
range  operation  of  any  airplane.  As 
more  fully  outlined  later,  the  FAA  will 
initiate  tasking  of  an  ARAC  Working 
Group  to  start  with  the  codification  of 
the  existing  ETOPS  requirements,  and  to 
make  recommendations  for  standards 
for  ETOPS  beyond  180-minutes.  The 
ARAC  Working  Group  will  also  be 
tasked  to  look  at  the  requirements  for  all 
long-range  operations  in  order  to 
recommend  airplane  safety 
requirements  for  all  airplanes. 

6.  ETOPS  Regulations  Should  Be  Driven 
by  Safety 

For  the  type  design  approval  criteria, 
the  UK  CAA  suggests  that  "The  ETOPS 
significant  systems  should  be  re- 
assessed to  ensure  their  suitability  for 
the  extended  diversion  time  (207 
minutes).  Systems  Safety  Analyses 
(SSA)  should  be  carried  out  based  on 
the  extended  diversion  time  and  longest 
flight  time.  The  re-analysis  required 
(SSA)  is  to  ensure  that  overall  safety 
objectives  are  still  achieved  with  the 
extended  diversion  time  and  flight 
times."  They  also  suggest  alternative 
wording  for  the  type  design  approval 
criteria  to  state  that  "any  one  of  the 
engine  or  APU  driven  generator  sources 
shall  be  capable  of  powering  all  main 
essential  and  standby  (emergency)  AC 
and  DC  buses."  This,  in  effect,  would 
require  a  "non-time  limited  emergency 
power  source  capable  of  continuously 
supplying  essential  functions".  They 
suggested  that  the  list  of  services  that 
need  to  be  supplied  should  be  re- 
assessed for  207  minute  diversion  times, 
and  listed  fifteen  services  that  should  be 
re-assessed  as  a  miniiaum. 


FAA  Response 

The  FAA  agrees  that  all  ETOPS 
approvals  should  be  granted  only  on  the 
basis  of  safety.  Industry  need  and 
operational  desirability  are  important 
issues  to  those  wanting  to  make  a 
business  case  for  certain  operations,  but 
they  are  not  the  key  drivers  for  the  FAA. 
The  FAA  must  make  its  decisions  based 
upon  safety. 

The  FAA  does  not  agree  that  a  15 
percent  extension  for  this  limited 
special  authorization  warrants  a  re- 
assessment in  a  Systems  Safety 
Assessment  of  all  ETOPS  significant 
systems.  The  original  assessment 
conducted  for  original  compliance  with 
the  B-777  ETOPS  special  conditions 
and  for  basic  type  certification  is 
adequate.  However,  it  is  appropriate  to 
update  original  numerical  probability 
analyses,  as  the  ATA  proposed  in  Item 
7-1 ,  to  ensure  that  the  safety  objectives 
are  still  met  with  the  longer  diversion 
times.  Also,  this  update  will  allow  the 
FAA  to  review  these  numerical 
probability  analyses  with  actual  in- 
service  component  reliabilities 
considered  in  the  analyses,  which  were 
not  available  at  the  time  of  the  original 
submittals. 

For  the  CAA  comment  on  Item  7-9  in 
the  ATA  proposal,  the  FAA  agrees  that 
the  item  could  be  better  stated,  and  will 
incorporate  the  recommended  wording 
change.  The  FAA  also  agrees  that  this 
item  effectively  requires  a  non-time 
limited  emergency  power  source  This  is 
the  FAA's  intent  for  this  requirement. 
The  FAA  does  not  agree  that  the 
recommended  list  of  services  should  be 
included.  This  list  is  the  same  list  of 
services  that  are  included  in  the  Joint 
Aviation  Authorities  (JAA)  Information 
Leaflet  IL-20  paragraph  8.b.(7),  which  is 
a  non-harmonized  equipment  with  the 
corresponding  paragraph  of  the  FAA 
ETOPS  Advisory  Circular  (AC)  120- 
42A.  This  issue  can  be  addressed,  as 
appropriate,  by  the  ARAC  working 
group,  along  with  other  items  that  will 
bring  harmonization  to  the  FAA  and  the 
JAA  regulations.  The  FAA  does  not 
believe  that  the  lack  of  harmonization 
with  the  JAA  regulations  is  a  reason  to 
not  proceed  with  this  action. 

Comment 

Airbus  states  "type  certificate  limits 
are  regulatory",  and  asserts  that  the 
ETOPS  maximum  diversion  time  is  a 
limit  on  the  Type  Certificate  Data  Sheet 
for  the  B-777. 

FAA  Response 

The  ETOPS  approval  statement  in  the 
Type  Certificate  Data  Sheet  is  a  finding 
of  suitability  based  on  a  review  of  the 


type  design  and  reliability  of  the 
airframe/engine  combination.  The 
statement  is  the  reflection  of  what  was 
approved  as  a  part  of  the  t\'pe 
certification  process  and  does  not 
prohibit  additional  FAA  approvals.  The 
certification  of  the  B-777  for  initial 
ETOPS  operation  was  on  the  basis  of 
special  conditions  that  constitute  part  of 
the  certification  basis  of  the  airplane. 
There  was  no  intention  that  the  special 
conditions,  being  issued  for  180-minute 
operational  considerations,  would  limit 
the  B-777  to  that  operation  for  the  life 
of  the  airplane.  It  is  filrther  important  to 
recognize  that  the  type  design  approval 
finding  does  not  constitute  approval  to 
conduct  ETOPS  operations.  Limits  on 
ETOPS  operational  diversion  time  are 
contained  within  an  individual 
operator's  operations  specification.  As 
an  example,  an  operator  may  be  limited 
to  120  minute  ETOPS  in  its  operations 
specification  even  though  the  airplane  it 
is  operating  has  been  approved  for  180 
minute  ETOPS  and  those  operations  are 
being  successfully  conducted  by  other 
operators.  In  addition,  current  ETOPS 
operating  requirements  contained  in  AC 
1 20-42 A  already  recognize  that 
deviations  from  the  approved  diversion 
time  may  occur  based  on  unforeseen 
conditions  during  a  given  diversion. 
The  Configuration,  Maintenance,  and 
Procedures  (CMP)  standard  is  a  FAA 
approved  document  and  is  a  required 
type  design  incorporation  that 
establishes  the  suitability  of  an  airplane 
for  extended  range  operations,  and  is 
considered  a  limitation. 

Comment 

Airbus  states  in  its  comments  titled 
"Increased  risk  of  additional  hardware 
failure"  that  risk  assumptions  and 
models  used  in  ETOPS  risk  management 
need  public  review. 

FAA  Response 

Technical  matters,  like  risk 
assumptions  and  analyses,  considered 
by  the  FAA  during  the  type  certification 
process  are  normally  not  public 
information  because  they  contain 
information  of  a  proprietary  nature.  The 
FAA  agrees,  though,  that  there  is  some 
merit  to  better  defining  the  type  of  risk 
analyses  that  should  be  conducted  for 
extended  range  operations  in  order  to 
ensure  a  uniform  application  world- 
wide. For  thatfeason  it  will  task  the 
ARAC  to  evaluate  the  current  risk 
assumptions  and  models  and  make 
recommendations  to  the  FAA.  In  the 
mean  time,  the  FAA  is  confident  that 
the  risk  assumptions  and  analyses 
conducted  in  past  ETOPS  approvals  are 
sufficient  to  proceed  with  an  extension 
to  207  minutes  for  the  B-777. 
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Comment  • 

Airbus  encouraged  the  FAA  to 
reconsider  the  "still  air"  provisions. 
Airbus  proposes  that  oil,  fire 
suppression,  and  other  time  limited 
systems  should  be  capable  for  the  entire 
length  of  maximum  anticipated 
diversion  time  based  on  actual  winds, 
not  "still  air." 

FAA  Response 

The  FAA  does  not  intend  to  change 
basic  premises  used  with  ETOPS  in 
calculating  distances  using  "still  air". 
The  operational  regulatory  reference  in 
the  FAR  addresses  the  distance  in  "still 
air"  and  the  FAA  sees  no  reason  to 
change  this  basic  assumption  merely 
because  of  the  15  percent  extension  in 
allowable  diversion  time.  The  global 
application  of  ETOPS  is  also  based  on 
"still  air"  criteria.  The  FAA  will 
consider  any  recommendations  by  the 
ARAC  ETOPS  Working  Group  if  they 
determine  that  time  limited  components 
should  be  based  on  forecast  and  actual 
winds  as  Airbus  proposes.  What  must 
be  applied  to  every  EROPS  departure,  is 
the  fuel  load  that  meets  or  exceeds  the 
critical  fuel  scenario  analysis,  which  is 
based  on  forecast  and  actual  winds. 

7.  ETOPS  Rules  Should  Be  Harmonized 
With  International  Rules 

Some  commenters  suggested  that  the 
ETOPS  rules  should  be  harmonized 
with  international  rules  and  should  not 
discriminate  against  non-U. S. 
manufacturers  and  operators. 

FAA  Response 

The  FAA  has  been  and  remains 
committed  to  harmonization  of 
regulator\'  requirements  to  the  extent 
possible  with  international  rules.  That 
will  always  be  a  goal  of  the  FAA  but 
that  goal  must  be  balanced  with  other 
issues  the  FAA  must  respond  to.  In  this 
case,  there  has  been  a  proposal  to 
extend  the  ETOPS  approved  operations 
for  the  B-777  up  to  207  minutes.  It  is 
not  appropriate  for  the  FAA  to  delay 
action  on  the  proposal  in  order  to 
harmonize  its  position  with  other 
regulations,  when  appropriate 
regulatory  action  has  been  determined. 
Again,  the  FAA  places  a  high  priority  on 
harmonization  of  standards  world-wide, 
but  not  at  the  cost  of  reasonable  action 
in  response  to  any  request  by  those  it 
directly  regulates. 

A  lot  of  effort  has  gone  into  the 
harmonization  of  ETOPS  requirements 
and  standards,  and  although  there  are 
specific  areas  of  difference,  its  general 
application  is  uniformly  applied 
worldwide.  The  2t)7-minute  ETOPS  is 
being  accepted  because  it  adds  a  safety 
benefit  to  the  ETOPS  conducted  in  the 


North  Pacific,  and  U.S.  airlines 
presently  operating  ETOPS  in  that  area 
can  benefit  from  this.  The  FAA  will 
further  pursue  harmonization  through 
intended  tasking  of  an  ARCA  ETOPS 
Working  Group  that  will  provide 
recommendations  for  codifying  ETOPS 
standards  and  requirements.  The  FAA 
welcomes  participation  by  foreign 
regulatory  authorities,  manufacturers, 
and  operators  in  this  development  to 
harmonize  requirements,  and  to  develop 
international  standards.  Interested 
persons  should  review  the  intended 
ARAC  tasking  published  elsewhere  in 
this  edition  of  the  Federal  Register. 

8.  207-Minute  Proposal  Specifies 
Equipment  Requirement 

The  ATA  207-minute  proposal 
contained  specific  system 
configurations.  It  specifies  that  at  least 
one  fuel  crossfeed  valve  and  one  fuel 
boost  pump  in  each  main  tank  must  be 
able  to  be  powered  by  a  backup 
electrical  power  source.  It  specifies  time 
related  cargo  fire  limitations,  and  all 
other  time  limited  systems  to  be  not  less 
than  222  minutes.  For  the  electrical 
system,  any  one  of  the  engine  of  APU 
driven  generator  sources  must  be 
capable  of  powering  the  main  AC  and 
main  DC  electrical  buses.  To  enhance 
pilot  communications,  the  airplane 
must  have  SATCOM  voice  and/or 
SATCOM  datalink  installed,  and  for 
pilot  work  load  consideration,  the 
airplane  must  have  single-engine 
autoland  capability.  The  ATA  proposal 
also  specified  MEL  restrictions  that 
would  apply  to  the  207-minute 
dispatch.  It  proposes  the  operability  of 
autoland  capability.  SATCOM  voice 
and/or  SATCOM  datalink,  autothrottle 
system,  the  fuel  quantity  indicating 
system  (FQIS),  and  the  APU  (that 
includes  the  electrical  and  pneumatic 
supply  to  its  designed  capability)  at 
time  of  dispatch. 

Continental  Airlines  states  that  the 
equipment  and  dispatch  specifications 
detailed  in  the  proposal  are  more 
conservative  than  those  required  by  180- 
minute  diversion  authority,  and  that  the 
specifications  detailed  in  the  proposal 
define  a  level  of  sophistication  in  the 
aircraft  design  that  goes  far  beyond  the 
aircraft  that  were  originally  approved 
for  180-minute  diversion  authority.  In 
their  opinion  extending  the  diversion 
authority  beyond  180-minutes  with  the 
added  conservatism  and  ndjiow  scope 
presents  benefits  to  the  traveling  public 
with  no  degradation  in  safety.  Another 
commentator,  although  in  favor  of  207- 
minute  ETOPS,  argues  against  the 
additional  equipment  requirements  in 
the  ATA  proposal  because  it  would 
eliminate  most  of  the  world  ETOPS  fleet 
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from  207-minutes  ETOPS  consideration. 
DGAC  France  and  the  United  Kingdom 
CAA  both  expressed  the  view  that  if 
SATCOM  was  a  requirement  for 
communication  capability,  then  it  must 
be  capable  of  being  powered  through  a 
back-up  source. 

FAA  Response 

The  FAA  has  considered  the 
additional  systems  capability, 
equipment,  and  serviceability 
requirements  in  the  ATA  proposal.  The 
FAA  does  not  consider  these  airplane 
requirements  as  the  final  determination 
of  generally  applicable  'standards'  for 
ETOPS  beyond  180-minutes,  but  does 
consider  the  added  ATA  criteria  are  in 
line  with  the  basic  conservation 
embodied  in  present  ETOPS  operations. 
The  added  requirements  were 
developed  through  a  coordinated  effort 
between  airlines,  manufacturers  and 
pilot  associations  and  the  result 
represents  an  agreement  among  those 
parties.  The  FAA  therefore  accepts  all 
the  proposed  added  requirements  as  an 
integral  part  of  a  "special  207-minute 
authorization"  except  the  monthly 
reporting  requirements.  As  such,  the 
FAA  has  information  that  the  B-777 
would  qualify  for  207-minute  ETOPS. 
The  FAA  wants  to  make  it  clear  that  by 
its  acceptance  of  the  ATA  proposal  that 
an  equivalent  level  of  safety  is  found. 
The  FAA  has  not  made  a  determination 
that  the  proposal  by  the  ATA  is  the  only 
proposal  that  would  allow  all  207 
minute  ETOPS  operations,  or  is  the 
minimum  level  of  safety  for  all 
operations.  The  FAA  intends  to  task  the 
proposed  ARAC  ETOPS  Working  Group 
to  make  recommendations  on  standards 
and  requirements  for  ETOPS  beyond 
180-minutes.  This  may  lead  to  standards 
of  system  configuration  and 
requirements  that  would  enable  other 
existing  airframe/engine  combinations 
to  be  used.  The  FAA  will  be  looking  for 
ARAC  to  set  forth  recommendations  that 
define  minimum  standards  and  develop 
the  proper  technical  justification  for 
those  being  the  minimum  standards. 
Once  those  minimum  standards  are 
proposed  by  ARAC,  the  FAA  will 
review  all  ETOPS  approvals  to  decide  if 
the  ARAC  proposed  standards  should  be 
applied  to  all  ETOPS  operations.  In 
making  that  decision  it  will  rely  to  a 
great  extent  on  the  service  history  of  the 
fleet  operating  under  today's  standards, 
which  so  far  has  been  excellent. 

The  FAA  considers  the  proposal  for 
SATCOM  and/or  SATCOM  datalink  to 
be  an  additional  communication 
requirement  beyond  that  which  is 
presently  required.  It  is  therefore  not  to 
be  considered  as  a  replacement 
communication  system.  The  value  of 


SATCOM  is  recognized  and  its 
importance  as  an  aid  to  rapid  and 
efficient  communication  for  the  flight 
crew  is  supported  by  the  requirement 
for  the  SATCOM  to  be  operative  for  a 
207-minute  dispatch.  The  development 
of  standards  and  requirements  for 
ETOPS  beyond  ISO-minutes  that  will  be 
addressed  by  the  ARAC  Work  Group 
may  define  other  communication 
requirements  and  standards  of 
operability  for  future  approvals. 

9.  An  Industry/Government  ETOPS 
Working  Group  Should  Be  Formed  to 
Review  207-Minute  Operations 

ALPA  suggests  that  an  Industry/ 
Government  ETOPS  group  be  formed  for 
the  purpose  of  ensuring  that  airlines 
comply  with  the  intent  of  the  ATA  207- 
minute  ETOPS  proposal.  They  suggest 
that  the  group  should  meet  on  a  regular 
basis  to  review  operational  information 
regarding  all  ETOPS  operations, 
particularly  those  operations  where  207- 
minute  authority  was  exercised.  Airbus 
expresses  concern  with  the  current  state 
of  FAA  monitoring  of  ETOPS 
operations,  citing  that  the  FAA  relies  on 
the  industry  to  be  alerted  to  trends  that 
threaten  the^afety  of  ETOPS  operations 
Airbus  suggests  that  the  review  of  207- 
minute  data  contained  in  the  ATA  207- 
minute  proposal  should  be  more 
specific  in  delineating  precisely  what 
will  be  reviewed  and  the  control  limits 
for  each  review  item. 

FAA  Response 

The  FAA  intends  to  monitor  the 
frequency  of  use  of  a  207-minute 
dispatch  and  the  terms  of  its  application 
by  airlines  that  have  been  granted  the 
authority  to  exercise  the  15  percent 
extension.  Airlines  will  be  required  to 
record  and  document  necessary 
information  that  substantiates  the  use  of 
the  207-minute  dispatch  for  each  flight 
that  it  is  applied.  The  airline  will  retain 
copies  of  these  records  for  at  least  three 
months,  and  make  them  available  to  the 
FAA  upon  request  (OMB  control  No. 
2120-0008).  The  data  will  be  reviewed 
and  collected  by  the  airline's  FAA 
Certificate  Holding  District  Office 
(CHDO).  The  CHDO  will  provide  usage 
reports  for  their  assigned  airlines  on  a 
monthly  basis  to  the  FAA  Flight 
Standards  Air  Transportation  Division, 
AFS— 200,  so  that  a  comparative  review 
and  analysis  can  be  conducted.  Results 
of  the  review  can  then  be  made 
avciilable  to  the  public,  with  all 
proprietary  data  removed  or  de- 
identified.  Operators  should  note  that 
the  regular  monthly  reports  specified  in 
the  ATA  proposal  are  not  being  required 
by  the  FAA  at  this  time. 


The  FAA  disagrees  writh  the  Airbus 
comment  that  there  is  insufficient 
ongoing  surveillance  by  the  Flight 
Standards  organization  on  monitoring 
compliance  with  ETOPS  operations  and 
maintenance  requirements.  The  FAA 
constantly  monitors  the  application  of 
ETOPS  requirements,  and  die  airlines 
performance  to  maintain  acceptable 
standards.  Other  FAA  organizations  are 
tasked  specifically  to  track  and  respond 
to  trends  that  may  indicate  areas  of 
concern  of  a  specific  ETOPS  operator,  or 
global  trends  that  may  affect  the  entire 
industry.  The  FAA  does  rely  on  the 
collation  and  reporting  of  ETOPS 
related  data  by  industry  sources.  The 
FAA  maintains  oversight  of  the  data, 
and  conducts  continuous  analysis  to 
detect  any  adverse  trends. 

10.  Extended  Range  Operations  for  "All 
Cargo"  Airplanes  Are  Not  Safe  and 
Should  Not  Be  Allowed 

The  Independent  Pilots  Association 
(IPA)  opposes  the  ATA  207-minute 
proposal  because  cargo  aircraft  are  not 
equipped  with  fire  suppression  systems. 
IPA  states  that  "extended  range 
operations  for  all-cargo  aircraft  are  not 
safe  and  should  not  be  allowed  by 
FAA". 

FAA  Response 

Class  E  cargo  compartments  apply 
only  to  airplanes  used  solely  for  the 
carriage  of  cargo  and  are  not  restricted 
or  pertinent  to  the  number  of  engines 
installed  on  the  airplane.  Class  E 
requirements  are  contained  in  14  CFR 
Part  25,  and  those  requirements  do  not 
specify  a  fire  suppression  system.  The 
issue  is  therefore  not  related  to  ETOPS, 
or  to  an  extension  to  207-minutes  that 
may  apply  to  the  B-777  airplane.  Three 
and  4  engine  all-cargo  airplanes  with 
Class  E  cargo  compartments  are  not 
limited  to  routes  based  on  time  or 
distance  limits  from  alternate  airports. 
Two-engine  airplanes  are  restricted  to  a 
maximum  diversion  time,  including  all- 
cargo  airplanes  that  are  operating  with 
an  ETOPS  approval.  AC  120-42 A, 
paragraph  8(c)(6)  requires  that  the 
design  of  the  cargo  compartment  fire 
protection  system  integrity  and 
reliability  should  be  suitable  for  the 
intended  operation  considering  fire 
detection  sensors,  liner  material,  etc.  It 
also  addresses  fire  protection  system 
capability,  if  necessary  by  the 
certification  standards.  As  already 
stated,  the  Class  E  requirements  do  not 
require  a  fire  suppression  system.  For 
additional  information  regarding  the 
distinction  between  cargo  compartments 
in  all-cargo  airplanes  and  those  in 
passenger-ceirrying  airplanes,  see  the 
publication  of  the  FAA's  final  rule  on 
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Standards  for  Cargo  or  Baggage 
in  Transport  Category 
='R  8040-41;  February  17. 
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Announcemei  it  of  F AA  Decision 

The  FAA  hs  s  determined  that  it 
would  be  prei  lature  to  extend  the 
ETOPS  threshold  to  207  minutes 
without  specifying  limits  on  its 
application  and  use.  The  FAA  agrees 
that  measuralie  standards  must  be 
developed  an(  I  harmonized,  in  order  to 
adopt  an  extended  diversion  threshold 
across  the  board.  One  of  the  tasks  the 
FAA  intends  i  o  includes  in  the  ARAC 
ETOPS  initiat  ive  is  for  the  ARAC  to 
develop  the  s\  andards  for  airplane 
ETOPS  type  c  esign  approval  as  well  as 
operational  re  quirements  and 
procedures  for  ETOPS  beyond  180 
minutes.  The  FAA  also  agrees  that  these 
standards  she  uld  be  developed  jointly 
for  global  app  lication,  and  adopted  as 
an  ICAO  stan  iard  and  recommended 
practice. 

As  mentioned  previously,  the  FAA 
has  reviewed  a  study  prepared  by 
United  Airlin  bs  Dispatch  Center  that 
looked  at  met  sorological  forecast  and 
actual  weath«  r  data  at  airports  that  meet 
"adequate"  citeria  for  enroute 
alternates  in  he  North  Pacific.  The 
study  shows  hat  a  207-minute  ETOPS 
dispatch  would  mostly  benefit 
Eastbound  op  erations  from  Japan  to  the 
United  States  because  those  departures 
generally  occ  ir  at  night.  The 
conclusions  ( irawn  from  the  study  are: 
The  use  of  a  :  07-minute  dispatch  would 
be  infrequent ;  the  flight  could  be 
dispatched  o  i  preferred  ATC  routes; 
and,  the  resu  ting  route  would  place  the 
airplane  closjr  to  more  enroute 
alternates  thi  t  after  flight  departure 
would  meet  "suitable"  criteria.  The 
FAA  recogni  les  the  merits  and  potential 
safety  benefi  of  such  conditions. 

The  FAA  a  Iso  recognizes  that  ETOPS 
operations  it  the  North  Pacific  (NOP AC) 
present  certa  in  operational  difficulties 
that  are  mini  mized  with  airplanes  that 
incorporate  I  he  latest  technology  and 
systems  desi  jn  to  specifically  meet 
ETOPS  need  5.  An  airplane  such  as  the 
B-777  fits  th  is  category. 

The  B-77:  was  designed  from  the 
beginning  as  a  180-minute  ETOPS 
capable  airp  ane.  Instead  of  meeting  the 
minimum  se  rvice  experience 
requirement  i  defined  by  FAA  Advisory 


Circular  120-^2 A,  the  B-777  ETOPS 
type  design  suitability  was  based  on 
Early  ETOPS  special  condition 
requirements  for  proof  of  reliability. 
This  was  the  main  reason  for  Boeing  to 
develop  an  improved  design.  The  B-777 
design  has  systems  redundancy  to  meet 
reliability  goals  with  consideration  of 
Minimum  Equipment  List  (MEL) 
restrictions  for  180-minute  ETOPS.  For 
example,  the  electrical  system  has  a 
main  and  back-up  generator  on  each 
engine,  an  APU  generator,  a  Ram  Air 
Turbine  (RAT)  generator,  a  main  battery, 
and  an  APU  battery.  The  fuel  system 
design  provides  for  a  fuel  boost  pump 
in  each  main  tank  to  be  powered  by  a 
back-up  electrical  soiuce,  making  the 
need  for  fuel  suction  feed  an  unlikely 
event.  Boeing  conducted  a  B-777 
systems  reliability  analysis  and 
Numerical  Probability  Analysis  to  assess 
the  suitability  of  the  B-777  airplane  to 
a  higher  diversion  limit  The  analysis 
indicates  the  B-777  airplane  design  and 
reliability  capability  is  well  in  excess  of 
the  proposed  extension  to  207-minutes. 
Today  there  are  over  200  B-777's  in 
service  around  the  world.  The  fleet  has 
accumulated  more  than  two  million 
engine  hours  with  a  combined  rolling 
average  in-flight  shutdown  rate  of  .007/ 
1000  engine  hours.  That  is  almost  one 
third  of  the  maximimi  allowed 
shutdown  rate  for  180  minutes  ETOPS 
operation. 

The  ATA  207-minute  proposal 
contained  nine  items  to  be  applied  to 
the  review  of  the  proposed  airframe- 
engine  combination  to  determine  if 
there  were  any  factors  that  would  affect 
safe  conduct  of  207-minute  operations. 
The  B-777  has  been  proposed  as 
satisfactorily  meeting  the  condition  of 
all  the  listed  items  in  the  Approval 
Basis  section.  The  FAA  considers  these 
additional  type  design  and  systems' 
operational  requirements  to  provide 
conservatism  in  reliability  performance 
and  diversion  capabihty  for  207  minute 
ETOPS  operation.  In  addition  to  MEL 
restrictions  for  180-minute  operations, 
the  ATA  proposal  also  included  four 
additional  system  and  equipment 
requirements  that  must  be  operational 
prior  to  dispatch  for  207-minute  ETOPS. 
The  items  are:  Fuel  Quantity  Indicating 
System  (FQIS),  AuxiUary  Power  Unit 
(APU)  that  included  the  electrical  and 
pneiunatic  supply  to  its  design 
capabihty,  the  Autothrottle  system,  and 
SATCOM  voice  and/or  SATCOM 
datalLnk. 

The  FAA  has  accepted  the  ATA 
proposal  as  providing  an  equivalent 
level  of  safety  for  ETOPS  operations  up 
to  207  minutes  in  the  North  Pacific.  The 
FAA  may  approve  a  special  ETOPS 
operational  authorization  that  will  allow 


limited  application  of  a  diversion  limit 
of  207-minutes  flying  time  at  the 
approved  one-engine  inoperative  cruise 
speed  (under  standard  conditions  in 
still  air).  This  will  be  a  narrow  focused 
authorization  based  on  specific 
•eligibility  and  qualification  criteria, 
fixed  geographical  area  of  operation, 
specific  equipment,  limited  application, 
and  recording  requirements  and  the 
additional  criteria  contained  in  the  ATA 
proposal.  Presently,  the  FAA  has 
enough  information  on  the  B-777  series 
with  all  engine  configurations  as  listed 
on  the  Type  Certification  Data  Sheet 
TOOOOlSE,  to  tentatively  find  that  it  is 
the  only  model  that  currently  meets  the 
additional  criteria  contained  in  the  ATA 
proposal  and  that  the  FAA  has  adopted. 
A  final  finding  may  be  issued  after  the 
Boeing  Company  submits  substantiation 
data  for  each  of  the  type  design  criteria 
items  listed  in  paragraph  7  of  the 
proposal's  "Approval  Basis"  section  and 
the  updated  Numerical  Probability 
Analysis  (NPA)  to  the  FAA  Transport 
Airplane  Directorate  for  evaluation.  If 
the  FAA's  evaluation  is  favorable  the 
"finding  of  suitability"  to  the  additional 
criteria  for  207-minute  ETOPS  can  be 
made.  The  FAA  will  task  the  Flight  • 
Operations  Evaluation  Board  (FOEB)  to 
begin  the  process  to  amend  the  B-777 
MMEL  to  require  operational  status  for 
dispatch  of  the  airplane  for  operations 
beyond  180- minutes  to  the  four  items 
mentioned  above  (FQIS.  APU. 
Autothrottle  system,  and  SATCOM).  Air 
carriers  approved  to  use  the  special  207- 
minute  authorization  must  amend  their 
MEL  and  receive  FAA  approval  of  the 
amendment,  prior  to  exercising  the 
special  authorization. 

Application  for  the  special 
authorization  will  only  be  considered 
from  air  carriers  that  currently  hold  180- 
minute  ETOPS  operational  approval. 
The  authorization  will  only  apply  and 
be  valid  for  use  in  the  North  Pacific  area 
of  operation.  The  special  authorization 
can  only  be  applied  to  a  route  where 
adequate  enroute  alternate  airports  exist 
and  are  available  that,  if  defined  as 
'suitable'  for  dispatch  as  per  paragraph 
10(d)(5)  of  AC  120-42A.  the  route 
would  be  flovra  at  180-minute  ETOPS 
authority.  When  applying  the  207- 
minute  dispatch,  consideration  must 
also  be  given  to  those  "adequate" 
airports  within  180-minutes  of  the 
proposed  airplane  routing  to  have  a 
weather  forecast  that  gives  probability  of 
having  operational  approach  minima 
(minima  necessary  to  execute  an 
instrument  approach)  during  the 
expected  times  of  arrival.  The  window 
of  arrival  to  be  considered  for  these 
"adequate"  airports  is  that  period  from 
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the  earliest  planned  arrival  time  to  the 
latest  planned  arrival  time,  for  the 
anticipated  airplane  routing.  This 
increases  the  possibility  on  a  207- 
minute  ETOPS  dispatch  that  the  flight 
crew  when  faced  with  the  need  to 
initiate  an  in-flight  diversion,  could  be 
closer  to  a  suitable  alternate  airport  in 
Russia,  the  Aleutians,  or  elsewhere  in 
Alaska  than  compared  to  an  off-track 
route  (more  Southerly  route)  that  was 
based  on  a  180-minute  ETOPS  dispatch. 
All  other  ETOPS  planning  requirements 
specified  in  AC  120— 42 A  continue  to 
apply  to  the  207-minute  ETOPS 
dispatch. 

The  air  carrier  will  record  the 
dispatch  considerations  when  applying 
this  special  authorization  for  each  use, 
and  retain  such  records  for  review  by 
the  FAA  for  at  least  three  months. 

hi  the  April  27.  1999  Federal  Register 
notice,  the  FAA  stated  that  it  did  not 
endorse  the  ATA  proposal,  per  se.  The 
April  27  notice  outlined,  in  great  detail, 
the  issues  involved  in  determining 
whether  an  appropriate  level  of  safety 
could  be  established  for  207-minute 
dispatch  ETOPS.  Public  comments  were 
also  in  great  detail,  and  reflected  that 
the  commenters  appreciated  all  of  the 
issues.  After  careful  review  of  the 
proposal  and  comments  received,  the 
FAA  has  decided  to  proceed  with  a 
policy  to  allow  the  limited  207-minute 
dispatch  authorization  described  in  this 
notice. 

Summary 

The  FAA  supports  a  collaborative 
effort  to  produce  policy  and  rules  that 
incorporate  the  best  information 
available  from  operators,  manufacturers, 
and  others  who  may  be  affected.  The 
FAA  also  supports  the  rulemaking 
process  that  assures  that  the  issues  are 
thoroughly  examined  in  a  public  forum. 
The  FAA  does  not  believe,  though,  that 
approval  of  a  limited  207-minute  North 
Pacific  ETOPS  operation  must  await 
further  ETOPS  rulemaking. 

The  FAA  recognizes  the  potential 
safety  benefit  that  is  provided  with  an 
extension  to  180-minute  ETOPS  as  it 
applies  to  operations  in  the  North 
Pacific.  The  equipment  and  dispatch 
requirements  that  are  specified  in  this 
limited  207-minute  diversion  authority 
are  more  conservative  than  those 
required  for  180-minutes.  The  B-777 
systems  design  and  demonstrated 
service  reliability  indicate  that  the 
airplane  can  meet  these  requirements, 
and  the  FAA  will  evaluate  Boeing's  data 
and  the  updated  Numerical  Probability 
Analysis  to  make  its  finding  of 
suitability  for  207-minute  ETOPS.  In 
order  for  airlines  to  exercise  the  207- 
minute  ETOPS  authority,  additional 


Minimum  Equipment  List  (MEL) 
requirements  will  apply,  as  well  as 
dispatch  plaiming  to  consider  the 
availability  of  other  enroute  airports 
along  the  proposed  route  that  do  not 
meet  alternate  weather  criteria  at  time  of 
dispatch.  This  is  intended  to  limit  the 
frequency  of  a  207-minute  use,  and  to 
provide  an  equivalent  level  of  safety  for 
those  flights  fliat  are  dispatched  with  a 
207-minute  diversion  limit.  The  FAA 
will  closely  monitor  the  application  of 
these  requirements  by  airlines  that  have 
received  approval  to  use  the  limited 
207-minute  ETOPS. 

Intent  To  Task  ARAC 

The  FAA  intends  to  initiate  ETOPS 
rulemaking  through  the  ARAC  process 
by  separate  notice  in  the  near  future. 
The  ARAC  ETOPS  Working  Group 
would  be  tasked  to  provide  their 
recommendation  to  the  FAA  for: 

•  Codification  of  existing  ETOPS 
standards  and  requirements  in  the 
appropriate  certification  and  operational 
regulations 

•  Development  of  objective  standards 
and  requirements  for  ETOPS  beyond 
180-minutes.  for  codification  in 
appropriate  certification  and  operational 
regulations,  and 

•  Review  the  requirements  for  ETOPS 
and  all  other  extended  range  operations 
for  all  airplanes  regardless  of  the 
number  of  engines,  and  provide 
recommendations  to  standardize  the 
requirements  for  such  operations. 

The  FAA  wUl  draw  from  the  working 
group  recommendations  to  subsequently 
issue  ETOPS  and  for  long  range 
operations  regulations  through  the 
rulemaking  process.  It  is  desirable  to 
have  international  regulatory, 
manufacturer,  and  operator 
participation  in  the  ARAC  ETOPS 
Working  Group  to  provide  harmonized 
positions  that  may  be  a  basis  for 
international  ETOPS  standards. 

Issued  in  Washington,  DC  on  January  18, 
2000. 

Thomas  E.  McSweeny, 
Associate  Administrator  for  Regulations  and 
Certification. 
(FR  Doc.  00-1505  Filed  1-18-00  3:17  pm] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  to  Ruie  on  Application 
to  impose  and  use  a  Passenger  Facility 
Cliarge  (PFC)  at  Sacramento 
International  Airport,  Sacramento,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comments  on  the 
application  to  impose  and  use  a  PFC  at 
Sacramento  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

OATES:  Comments  must  be  received  on 
or  before  February  22.  2000. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  G.  Hardy  Acree, 
Director  of  Airports,  county  of 
Sacramento,  at  the  following  address: 
6900  Airport  Boulevard,  Sacramento, 
CA  95837-1109.  Air  carriers  and  foreign 
air  carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
county  of  Sacramento  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  Ehstrict 
Office,  831  Mitten  Road,  Room  210, 
Biu'lingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Sacramento  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  28. 1999,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  a  PFC  submitted  by  the 
coimty  of  Sacramento  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
31. 2000. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  00- 
06-C-OO-SMF: 

Level  of  proposed  PFC:  $3.00. 
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Proposed  :harge  effective  date: 
August  1,  2C06. 

Proposed  :harge  expiration  date: 
November  1  2013. 

Total  estii  lated  PFC  revenue: 
$115,700,000. 

Brief  desci  iption  of  the  proposed 
project:  Tern  linal  A  Construction 
Including  Ti  :keting.  Baggage  Claim,  12 
Aircraft  Gates  and  Associated  Building 
Infrastructur  3. 

Class  or  cl  isses  of  air  carriers  which 
the  public  a^  ency  has  requested  not  be 
required  to  c  Meet  PFCs:  None. 

Any  perso  i  may  inspect  the 
application  i  i  person  at  the  FAA  office 
listed  above  inder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Air  sorts  Division  located  at: 
Federal  Avia  ion  Administration, 
Airports  Div  sion,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  lotice  and  other  documents 
germane  to  tie  application  in  person  at 
the  country  c  f  Sacramento. 

Issued  in  Ha  ivthome,  California,  on 
January  4,  200  I. 
Herman  C.  Bli  is, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc.  00-T  84  Filed  1-20-00;  8:45  am) 

BIUMG  C006  49  0-13-M 


DEPARTMEMT  OF  TRANSPORTATION 

Federal  Highjuvay  Administration 

Environmenlal  Impact  Statement; 
Glacier  Cour  ty,  Montana 

agency:  Fed*  ral  Highway 
Administration,  (FHWA).  DOT. 
action:  Notit  e  of  intent. 


SUMMARY:  Th }  FHWA  hereby  gives 
notice  that  it  intends  to  prepare  an 
environmenti  il  impact  statement  (EIS) 
for  a  corridor  study  to  evaluate 
development  of  a  highway  between 
Browning,  Montana  and  the  Hudson 
Divide  in  Gla  :ier  County,  Montana. 
Access  to  the  area  is  currently  provided 
by  US  89  anc  the  study  will  evaluate 
improvement  s  to  the  existing  highway 
and  all  practi  :able  alignment 
alternatives. 


Proj  r 


FOR  FURTHER 

Paulson 
Engineer, 
Administrati 
Helena,  MT 
449-5303  ext 
Manager, 
Tribal  Liaisoi  i 
Transportat 
Helena, 
(4060  444- 


NF0RMAT10N  CONTACT:  Dale 
am  Development 
Federal  Highway 

2880  Skyway  Drive. 
5(9602;  Telephone:  (406) 
239;  or  Joel  M.  Marshik, 
En\|ironmental  Services  and 
Montana  Department  of 
,  2701  Prospect  Avenue, 
Monona  59602;  Telephone: 


ion 


76  32. 


SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www/nara.gov./ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov.nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Montana  Department  of  Transportation 
(MDT),  will  prepare  an  EIS  to  acquire 
land,  design,  and  construct  a  new  or 
improved  US  89  between  Browning, 
Montana  and  the  Hudson  Bay  Divide. 
The  EIS  will  examine  the  short  and 
long-term  impacts  on  the  natural  and 
physical  environment.  The  impact 
assessment  will  include,  but  not  be 
limited  to,  impacts  on  wetlands, 
wildlife,  and  fisheries;  social 
environment;  changes  in  land  use; 
aesthetics;  changes  in  traffic;  and 
economic  impacts.  Environmental 
Justice  (as  outlined  in  Executed  Order 
12898)  will  also  be  addressed  as  part  of 
the  impact  assessment.  The  EIS  will  also 
examine  measures  to  mitigate 
significant  adverse  impacts  resulting 
from  the  proposed  action. 

Comments  are  being  solicited  from 
appropriate  Federal,  State,  and  local 
agencies  and  from  private  organizations 
and  citizens  who  have  interest  in  this 
proposal.  Public  information  meetings 
will  be  held  in  the  project  area  to 
discuss  the  potential  alignments.  The 
draft  EIS  will  be  available  for  public  and 
agency  review;  and  a  public  hearing  will 
be  held  to  receive  comments.  Public 
notice  will  be  given  of  the  time  and 
place  of  all  meetings  and  hearings. 

Comments  and/or  suggestions  from  all 
interested  parties  are  requested,  to 
ensure  that  the  full  range  of  all  issues, 
and  significant  environmental  issues  in 
particular,  are  identified  and  reviewed. 
Comments  or  questions  concerning  this 
proposed  action  and/or  its  EIS  should 
be  directed  to  the  FHWA  or  the  MDT  at 
the  addresses  listed  previously. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 


Issued  on:  January  11,  2000. 
Dale  Paulson, 

Program  Development  Engineer,  FHWA. 
[FR  Doc.  1435  Filed  1-20-00;  8:45  am] 

BILLING  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argiiments  in  favor  of  relief. 

Canadian  Pacific  Railway 

(Waiver  Petition  Docket  Number  FRA-  ' 
1999-6639) 

Canadian  Pacific  Railway  (CPR)  is 
seeking  a  permanent  waiver  of 
compliance  with  the  Railroad  Freight 
Car  Safety  Standards,  49  CFR  215.3(c)(3) 
and  215.305.  Section  215.3(c)(3) 
excludes  maintenance  of  way 
equipment  from  compliance  with 
Section  215  when  it  is  not  used  in 
revenue  service  and  is  stenciled  in 
accordance  with  §  215.305  of  this  part: 
Title  49  CFR  215.305  requires  that 
maintenance  of  way  equipment  be 
stenciled  with  the  letters  "MW"  in 
clearly  legible  print  at  least  2  inches  in 
height  on  each  side  of  the  car.  CPR 
states  that  §  19.1  of  the  Canadian  rules 
excludes  maintenance  of  way 
equipment  when  stenciled  with  the 
letters  "RSE." 

CPR  and  its  subsidiaries,  Delaware 
and  Hudson  and  Soo  Line,  request  a 
permanent  waiver  to  allow  CPR  marked 
service  equipment  to  be  excluded  from 
the  requirements  of  Part  215. 

CPR  claims  that  this  request  is  issued 
to  harmonize  the  enforcement 
differences  in  these  regulations,  as 
contemplated  by  the  NAFTA  Trade 
Agreement,  and  they  further  claim  that 
stenciling  these  cars  to  comply  with 
FRA  requirements  would  present  an 
undue  financial  burden  and  impede 
transportation  opportunities  between 
the  respective  countries. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
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the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  1999-6639)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level).  400  7th 
Street.  S.W..  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  vmtten  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC  on  lanuary  18, 
2000. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-1499  Filed  1-20-00;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-1 999-6252] 

CSX  Transportation,  Inc.;  Public 
Hearing 

On  November  1, 1999,  the  Federal 
Railroad  Administration  (FRA) 
published  a  notice  in  the  Federal 
Register  announcing  CSX 
Transportation,  Inc.'s  (CSXT)  request  to 
obtain  a  temporary  waiver  of 
compliance  from  certain  provisions  of 
the  Raihoad  Locomotive  Safety 
Standards,  Title  49,  Code  of  Federal 
Regulations  (CFR),  Part  229. 
Specifically,  CSXT  requests  relief  from 
the  requirements  of  49  CFR  229.27(a)(2), 
Annual  tests,  and  49  CFR  229.29(a), 
Biennial  tests,  as  solely  applicable  to  all 
present  and  future  installations  of  the 
New  York  Air  Brake  Corporation's 
Computer  Controlled  Brake  (CCB) 
Systems  on  CSXT  locomotives.  CSXT  is 
making  this  request  so  they  can  begin 
the  implementation  of  a  Test  Plan  to 
prove  the  new  technology  incorporated 
in  this  brake  system  is  more  reliable  and 
safer  in  the  rail  transportation  industry 
with  the  intent  of  relying  on  the  CCB 


computer  diagnostics  to  identify 
defective  components  and  repair  as 
required.  The  petitioner  seeks  to  move 
toward  a  performance-based  COTS 
criterion. 

As  a  result  of  comments  received  by 
FRA  concerning  this  waiver  petition, 
FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  petition. 
Accordingly,  a  public  hearing  is  hereby 
set  for  9:00  a.m.  on  Wednesday, 
February  23,  2000,  in  Conference  Room 
One,  Seventh  Floor,  at  1120  Vermont 
Avenue,  NW,  Washington,  DC  20005. 
Interested  parties  are  invited  to  present 
oral  statements  at  this  hearing.  The 
hearing  will  be  informal  and  will  be 
conducted  in  accordance  with  Rule  25 
of  the  FRA  Rules  of  Practice  (49  CFR 
211.25)  by  a  representative  designated 
by  FRA.  The  FRA  representative  will 
make  an  opening  statement  outlining 
the  scope  of  the  hearing,  as  well  as  any 
additional  procedures  for  the  conduct  of 
the  hearing.  The  hearing  will  be  a  non- 
adversarial  proceeding  in  which  all 
interested  parties  will  be  given  the 
opportunity  to  express  their  views 
regarding  this  waiver  petition  without 
cross-examination.  After  all  initial 
statements  have  been  completed,  those 
persons  wishing  to  make  a  brief  rebuttal 
will  be  given  an  opportunity  to  do  so  in 
the  same  order  in  which  initial 
statements  were  made. 

Issued  in  Washington.  DC  on  January  18, 
2000. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-1500  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4910-06-^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  R^ulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safefy 
standards.  The  individual  petition  is 
described  below  including,  the  parfy 
seeking  relief,  the  regulatory  provision 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 


RailRunner,  Manufacturer  of  "IRV«" 
Intennodal  Rail  Vehicle 

(Waiver  Petition  Docket  Number  FRA- 
1999-6416) 

RailRunner  is  seeking  a  permanent 
waiver  of  compliance  with  the  Railroad 
Safety  Appliance  Standards,  49  CFR 
231.1(a)(3)(I);  §231.1(a)(3)(ii)  which 
specifies  the  operation  and  location  of 
the  hand  brake  shaft;  §  231.1  (b)  through 
(j)  which  specifies  the  location, 
dimension  and  manner  of  application  of 
brake  steps,  sill  steps,  end  ladder 
clearance,  roof  handholds,  side 
handholds,  horizontal  handholds  and 
vertical  hemdholds;  and  Railroad  Freight 
Car  Safety  Standards.  49  CFR  part  215, 
Appendix  A  (I)  (4)  which  restrict  the  use 
of  an  "I"  section  compression  or  tension 
member  on  truck  side  frame,  for 
RailRunner  Intermediate  Rail  Vehicle 
equipment. 

The  RailRunner  car-less  intennodal 
system  consists  of  modified  semi- 
trailers, or  container  chassis, 
interconnected  by  special  purpose  rail 
bogies.  Trailers  are  fitted  with  receivers 
at  each  end  to  allow  mating  with  the 
bogies.  The  trailers  are  also  fitted  with 
air  lines  to  provide  air  for  brakes  and  air 
springs. 

The  bogie  is  a  fabricated  radial  truck 
with  air  springs.  The  air  springs  are 
used  to  lift  the  trailers  to  proper  height 
above  the  rail,  and  they  also  act  as  the 
secondary  suspension.  Shear  pads 
provide  lateral  and  longitudinal 
suspension  stiffness.  The  bogie  uses 
conventional  3  3 -inch  wheel  sets  and 
truck  mounted  brakes.  Each  bogie  is 
fitted  with  an  ABDX  control  valve  and 
a  lever-type  hand  brake. 

The  trailers  rest  on  the  upper  frame  of 
the  bogie,  which  carries  the  vertical 
load.  In-train  longitudinal  forces  are 
transmitted  through  a  continuous 
drawbar  between  the  trailers.  The 
drawbar  is  connected  to  each  trailer 
through  a  3-inch  diameter  pin. 

The  front  and  rear  of  the  train  are 
fitted  with  a  transition  bogie.  This  bogie 
has  an  identical  lower  frame  and 
suspension  arrangement  to  the 
intermediate  bogie.  The  upper  frame  is 
basically  a  conventional  railcar  center 
sill  and  draft  sill.  The  draft  sill  holds  a 
top  and  bottom  sheli^oupler  with  an  M- 
901E  draft  gear.  Thesill  also  supports  a 
crossover  platform.  "Wie  transition  bogie 
allows  the  RailRuimer  train  to  be 
coupled  to  a  locomotive  or  other 
standard  railcars. 

A  RailRunner  bogie  has  two  lower 
frames,  one  over  each  axle  and  one 
upper  frame.  The  lower  frames  are 
linked  at  the  center  of  the  bogie  to  allow 
frames  and  axles  to  align  radial  in  a 
curve.  The  upper  frame  serves  two 
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Issued  in  Washington,  D.C.  on  January 
18,  2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-1498  Filed  1-20-00;  8:45  am] 
BLUMG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20960] 

Stagecoach  Holdings  PLC  and  Coach 
USA,  Inc.,  et  al.,—  Control—  American 
Coach  Lines,  Inc. 

AGENCY:  Siu-face  Transportation  Board. 
ACTION:  Notice  Tentatively  Approving 
Finance  Transaction. 

summary:  Stagecoach  Holdings  PLC 
(Stagecoach)  and  its  subsidiary,  Coach 
USA,  Inc.  (Coach),  noncarriers,  and 
various  subsidiaries  of  each 
(collectively,  applicants),  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  American  Coach 
Lines,  Inc.  (ACL),  a  motor  passenger 
carrier.  Persons  wishing  to  oppose  this 
application  must  follow  the  rules  under 
49  CFR  part  1182.5  and  1182.8.  The 
Board  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
March  6,  2000.  Applicants  may  file  a 
reply  by  March  21,  2000.  If  no 
comments  are  filed  by  March  6,  2000, 
this  notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20960  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  applicant's  representative: 
Betty  Jo  Christian,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  NW, 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION: 

Stagecoach  is  a  public  limited 
corporation  organized  under  the  laws  of 
Scotland.  With  operations  in  eight 
countries.  Stagecoach  is  one  of  the 
world's  largest  providers  of  passenger 
transportation  services.  Stagecoach  had 
annual  revenues  for  the  fiscal  year 
ending  April  30,  1999.  of  $2,475  billion. 
Coach  is  a  Delaware  corporation  that 


currently  controls  83  motor  passenger 
carriers. 

Stagecoach  and  its  subsidiaries 
currently  control  Coach  ' .  its  noncarrier 
regional  management  subsidiaries,  and 
the  motor  passenger  carriers  jointly 
controlled  by  Coach  and  the 
management  subsidiaries. ^  In  previous 
Board  decisions,  Coach  management 
subsidiaries,  including  Coach  USA 
Southeast,  Inc.,  have  obtained  authority 
to  control  motor  passenger  carriers 
jointly  with  Coach.  ^ 

Applicants  state  that  Coach  purchased 
all  of  the  outstanding  stock  of  ACL  in 
November  1999  and  simultaneously 
placed  that  stock  into  an  independent 
voting  trust.'' 

According  to  applicants,  the 
transaction  did  not  involve  any  transfer 
of  the  federal  or  state  operating 
authorities  held  by  ACL  and  will  not 
entail  any  change  in  that  carrier's 
operations. 

Applicants  have  submitted 
information,  as  required  by  49  CFR 
1182.2(a)(7),  to  demonstrate  that  the 
proposed  acquisition  of  control  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b)  Applicants 
state  that  the  proposed  transaction  will 
not  reduce  competitive  options, 
adversely  impact  fixed  charges,  or 
adversely  impact  the  interests  of  the 
employees  of  ACL.  In  addition, 
applicants  have  submitted  all  of  the 
other  statements  and  certifications 
required  by  49  CFR  1182.2.  Additional 
information,  including  a  copy  of  the 
application,  may  be  obtained  from  the 
applicants'  representative. 

Under  49  U.S.C.  14303(b).  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 


'  Stagecoach  controls  Coach  through  various 
subsidiaries,  namely,  SUS  1  Limited,  SUS  2 
Limited,  Stagecoach  General  Partnership,  and  SCH 
US  Holdings  Corp. 

2  See  Stagecoach  Holdings  PLC — Control — Coach 
USA.  Inc..  et  al.,  STB  Docket  No.  MC-F-20948  (STB 
served  July  22,  1999). 

3  See  Coach  USA.  Inc.  and  Coach  USA  North 
Central,  Inc. — Control — Nine  Motor  Carriers  of 
Passengers,  STB  Docket  No.  MC-F-20931,  et  al. 
(STB  served  July  14. 1999). 

*  ACL  is  a  Georgia  corporation.  If  holds  federally- 
issued  operating  authority  in  Docket  No.  MC- 
141589,  authorizing  it  to  provide  charter  and 
special  services  between  points  in  the  United 
States,  as  well  as  various  regular  route  services 
between  the  Atlanta  area  and  points  in  Georgia. 
North  Carolina  and  Alabama.  ACL  operates  a  fleet 
of  approximately  70  buses  and  employs 
approximately  120  persons.  Its  revenues  for  the  12- 
month  period  ending  September  30, 1999,  were 
approximately  $8.8  million. 
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On  the  basis  of  the  application,  we 
^  find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
aveiilable  on  our  website  at 
WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  fUing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
March  6,  2000,  unless  timely  opposing 
comiments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Office  of  Motor  Carrier 
Safety  "  HMCE-20,  400  Virginia 
Avenue,  SW,  Suite  600,  Washington,  DC 
20024;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530;  and  (3)  the  U.S.  Department 
of  Transportation,  Office  of  the  General 
Counsel,  400  7th  Street,  SW, 
Washington,  DC  20590. 

Decided:  January  14,  2000.     - 

By  the  Board,  Chairman  Morgan,  Vice 

Chairman  Burkes  and  Commissioaer 

Clybum. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  00-1585  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4910-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 
[Docket  No.  BTS-99-6368] 

OMB  Review  of  Agency  Information 
Collection  Activity;  Motor  Carrier 
Report  Form  MP-1 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 


notice  announces  that  the  Bureau  of 
Transportation  Statistics  (BTS)  has 
submitted  the  following  data  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Motor 
Carrier  Quarterly  and  AJmual  Report 
Form  MP-1 .  This  report  form  provides 
financial  and  operation  data  about  large 
motor  carriers  of  passengers.  BTS 
published  a  Federal  Register  notice 
asking  for  public  comment  on  this  data 
collection  October  19,  1999  (64  FR 
56385).  BTS  received  one  comment  in 
response  to  that  notice. 
DATES:  You  must  submit  comments  by 
February  22,  2000. 

ADDRESSES:  Please  send  comments  to 
both  (1)  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  OMB,  725 
17th  Street,  NW.,  Washington.  DC 
20503,  attention:  DOT  Desk  Officer;  and 
(2)  the  Docket  Clerk,  Docket  No.  BTS- 
99-6368,  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Room  PL-401, 
Washington.  DC  20590.  Comments  must 
include  the  OMB  control  number,  2139- 
0003. 

You  only  need  to  submit  one  copy,  ff 
you  would  like  the  Department  to 
acknowledge  receipt  of  the  comments, 
you  must  include  a  self-addressed 
stamped  postcard  with  the  following 
statement:  Comments  on  Docket  BTS- 
99-6368.  The  Docket  Clerk  will  date 
stamp  the  postcard  and  mail  it  back  to 
you. 

If  you  wish  to  file  comments  using  the 
Internet,  you  may  use  the  U.S.  DOT 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Please  follow  the 
instructions  online  for  more 
information.  This  website  can  also  be 
used  to  read  comments  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Mednick,  K-2,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
(202)  366-8871;  fax:  (202)  366-3640;  e- 
mail:  david.mednick@bts.gov.  Please 
refer  to  OMB  Control  No.  2139-0003  in 
any  correspondence. 
SUPPLEMENTAL  INFORMATION: 

Title:  Motor  Carrier  Quarterly  and 
Aimual  Report,  Motor  Carriers  of 

P3£S6IlS6rS. 

OMB  Control  No.:  2139-0003. 

Form  No.:  BTS  Form  MP-1. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Class  I  Motor  Carriers  of 
Passengers. 

Number  of  Respondents: 
Approximately  26. 

Estimated  Tjme  Per  Response:  90 
minutes. 

Total  Annual  Burden:  195  hours. 

Needs  and  Uses:  Under  section  103  of 
the  ICC  Termina^Jion  Act  of  1995,  Pub. 


L.  104-88, 109  Stat.  803  (1995)  (codified 
at  49  U.S.C.  14123),  the  Department  of 
Transportation  (DOT)  is  required  to 
collect  annual  financial  and  safety 
reports  from  Class  I  and  Class  11  motor 
carriers.  DOT  may  also  require  motor 
carriers  to  file  quarterly  and  special 
reports.  In  determining  the  matters  to  be 
covered  by  the  reports,  DOT  must 
consider  (1)  safety  needs;  (2)  the  need  to 
preserve  confidential  business 
information  and  trade  secrets  and 
prevent  competitive  harm;  (3)  private 
sector,  academic,  and  public  use  of 
information  in  the  reports;  and  (4)  the 
public  interest.  DOT  must  also 
streamline  and  simplify  the  reporting 
requirements  to  the  maximum  extent 
practicable.  DOT  has  delegated 
authority  for  this  program  to  the 
Director  of  BTS. 

Under  this  statutory  mandate,  BTS 
has  been  collecting  data  on  motor 
carriers  of  passengers  using  Form  MP- 
1.  This  provides  quarterly  and  annual 
data  on  number  of  passengers,  operating 
revenue  and  expenses,  net  income,  and 
assets  and  liabilities.  BTS  uses  it  to 
provide  periodic  information  on  the 
health  of  the  motor  carrier  of  passengers 
industry,  its  impact  on  the  economy, 
and  the  economy's  impact  on  the 
industry.  The  report  form  accomplishes 
this  with  minimal  data  items  to  be 
completed  quarterly.  Please  note  that 
imder  the  statute  BTS  also  collects  data 
on  motor  carriers  of  property,  using 
report  Forms  M  and  QFR,  but  these 
forms  are  not  part  of  this  renewal  notice 
and  request  for  commejnts. 

Request  for  Comments 

BTS  requests  comments  regarding  any 
aspect  of  this  information  collection, 
including,  but  not  limited  to:  (1)  the 
necessity  and  utility  of  the  information 
collection  for  the  proper  performance  of 
the  functions  of  the  Bureau  of 
Transportation  Statistics;  (2)  the 
accuracy  of  the  estimated  burden;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collecled  information;  and 
(4)  ways  to  minimize  the  collection 
burden  without  reducing  the  quality  of 
the  collected  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

RolfR.  Schmitt, 

Associate  Director. 

[FR  Doc.  00-1469  Filed  1-20-00;  8:45  am] 

BtLUNG  CODE  4910-FE-P 
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DEPARTMEIPT  OF  THE  TREASURY 
Alcohol,  Tobacco  and 


Bureau  of 
Firearms 


Proposed  Cdllection 
Request 


ACTION:  Notide 
comments. 


summary:  Thh 
Treasury,  as 
to  reduce  paj  erwork 
burden,  invit  ss 
other  Federal  agencies 


1)4- 


I  le 


opportunity 
and/or 
collections. 
Paperwork 
Public  Law  1 
3506(c)(2)(A) 
Currently, 
Tobacco  and 
Department 
comments 
Report  of  Ope 

DATES:  Writteh 
received  on 
be  assured 


Department  of  the 
lart  of  its  continuing  effort 
and  respondent 
the  general  public  and 

to  take  this 
comment  on  proposed 
contii^ing  information 
required  by  the 
Reduction  Act  of  1995, 
-13  (44  U.S.C. 


Bureau  of  Alcohol, 
irearms  within  the 
ot  the  Treasury  is  soliciting 
coi  iceming  the  Brewer's 
rations. 


comments  should  be 
before  March  21,  2000,  to 
of  Consideration. 


o- 


ADDRESSES: 

comments  to 
Alcohol 
Massachusett ; 
Washington. 
FOR  FURTHER 
Requests  for 
copies  of  the 
should  be  directed 
Regulations 
Avenue,  NW. 
(202) 927-82d2 


Dlirect  all  written 

inda  Barnes,  Bureau  of 
Tob4cco  and  Firearms,  650 
Avenue,  NW., 
)C  20226,  (202)  927-8930. 


;lei 


SUPPLEMENTAI  lY 

Title:  Brewt  r 

OMB  Numt  er. 

Form  Num^r. 

Abstract:  A 
report  filed  b) 
taxable  commpdities 
ATF  F  5130.9 
revenue.  The 
is  also  summ; 
statistical  re 
industry  and 
agencies. 

Current  Actons 
to  this  inform!  ition 
being  submitt^  fd 
only. 

Type  of  Re\^ew 

Affected  Puplic 
profit. 

Estimated 
879. 

Estimated 
hour. 

Estimated 
Hours;  4,236. 


;  Comment 

and  request  for 


l«JFORMATION  CONTACT: 

a  dditional  information  or 
orm(s)  and  instructions 
to  Marjorie  Ruhf, 

Division,  650  Massachusetts 
Washington,  DC  20226 


INFORMATION: 
's  Report  of  Operations. 
; 1512-0052. 
:  ATF  F  5130.9. 
F  F  5130.9  is  a  periodic 
brewers  to  account  for 
For  this  reason, 
is  a  method  to  protect  tax 
lata  collected  on  the  form 
a  rized  by  ATF  in  a 

se  which  is  used  by 
( ither  government 

There  are  no  changes 
collection  and  it  is 
for  extension  purposes 

Extension. 

Business  or  other  for- 

^  umber  of  Respondents: 

Per  Respondent:  1 

i4n7iua7  Burden 


7  ime , 


7  otal . 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  13.  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-1512  Filed  1-20-00:  8:45  am) 
BILUNG  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot)acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Strategic  Planning  Environmental 
Assessment  Outreach. 
DATES:  Written  comments  should  be 
received  on  or  before  March  21,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
comments  to  Linda  Barnes,  Bureau  of 
Alcohol,  Tobacco  emd  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kay  Troester, 
Strategic  Planning  Office,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-4934. 
SUPPLEMENTARY  INFbRMATION: 

Title:  Strategic  Planning 
Environmental  Assessment  Outreach. 

OMB  Number:  1512-0553. 

Abstract:  Under  the  provisions  of  the 
Government  Performance  emd  Results 
Act,  Federal  agencie^  are  directed  to 
improve  their  effectiveness  and  public 
accountability  by  promoting  a  new 
focus  on  results,  service  quality,  and 
customer  satisfaction.  This  act  requires 
that  agencies  update  and  revise  their 
strategic  plans  every  three  years.  The 
Strategic  Planning  Office  at  ATF  will 
use  the  voluntary  outreach  information 
to  determine  the  agency's  internal 
strengths  and  weaknesses  and  external 
opportunities  and  risks. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1500. 

Estimated  Time  Per  Respondent:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  450. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  13,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-1513  Filed  1-2O-O0;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  ReductionAct  of  1995. 
Public  Law  104-13  (44  U.S.C. 
.  3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasxuy  is 
soliciting  comments  concerning  the 
Federal  Firearms  Licensee  Theft/Loss 
Report. 

DATES:  Written  comments  should  be 
received  on  or  before  March  21,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
comments  to  Linda  Barnes,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue, 
NW., Washington,  DC  20226,  (202)  927- 
8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Janice  Fields, 
Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8052. 
SUPPLEMENTARY  INFORMATION: 

Title;  Federal  Firearms  Licensee 
Theft/Loss  Report. 

OMB  Number:  1512-0524. 

Form  Number:  ATF  F  3310.11. 

Abstract:  Authorization  of  this  form  is 
requested  within  7  days  as  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  requires  Federal  firearms  licensees 
to  report  to  the  Biu-eau  of  Alcohol, 
Tobacco  and  Firearms  and  to  the 
appropriate  local  authorities  any  theft  or 
loss  of  a  firearm  from  the  licensee's 
inventory  or  collection,  within  a 
specific  time  frame  after  the  theft  or  loss 
is  discovered. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
4.000. 


Estimated  Time  Per  Respondent:  24 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  1.600. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  13,  2000. 
William  T.  Earle. 
Assistant  Director  (Management). 
[FR  Doc.  00-1514  Filed  1-20-00;  8:45  am] 
BILLING  CODE  4810-31-f> 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[EE-2ft-781 

Agency  Information  Collection  Activity 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-28-78  (TD 
7845),  Inspection  of  Applications  for 
Tax  Exemption  and  Applications  fOT 
Determination  Letters  for  Pension  ai|d 
Other  Plans  (§§  301.6104(a)-l,  \ 

301.6104(a)-5,  301.6104(a)-6, 
301.6104(b)-l,  and  301.6104(c)-l). 


DATES:  Written  comments  should  be 
received  on  or  before  March  21,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
conunents  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Inspection  of  Applications  for 
Tax  Exemption  and  Applications  for 
Determination  Letters  for  Pension  ami 
Other  Plans. 

OMB  Number:  1545-0817. 

NoUce  Number:  EE-28-78. 

Abstract:  Internal  Revenue  Code 
section  6104  requires  applications  for 
tax  exempt  status,  annual  reports  of 
private  foimdations,  and  certain 
portions  of  returns  to  be  open  for  public 
inspection.  Some  information  may  be 
withheld  from  disclosure.  The  Internal 
Revenue  Service  needs  the  required 
information  to  comply  with  requests  for 
public  inspection. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
F«ieral  Government,  and  state,  local  or 
tribal  government. 

Estimated  Number  of  Respondents: 
42,370. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,538. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 
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(a)  whether  t  le 


collection  of  information 
or  the  proper  performance 
functi(  ns  of  the  agency,  including 
nformation  shall  have 
1  ty;  (b)  the  accuracy  of  the 
estii  Qate  of  the  burden  of  the 
of  information;  (c)  ways  to 
I  uality,  utility,  and  clarity 
formation  to  be  collected;  (d) 
the  burden  of  the 
nformation  on 
including  through  the  use 
collection  techniques  or 
information  technology; 
estimates  of  capital  or  start-up 
cos  ;s  of  operation, 
maintenance  and  purchase  of  services 
to  provide  in  brmation. 

Approved:  Is  nuary  12,  2000. 
Garrick  R.  She  ar, 
IRS  Reports  CIt  arance 
[FR  Doc.  GO-IS  2 
BIUJNG  CODE  48!  0-01-U 


is  necessary 
of  the 
whether  the 
practical  uti 
agency's 
collection 
enhance  the 
of  the  in 
ways  to 
collection  of 
respondents, 
of  automated 
other  forms 
and  (e 
costs  and 


mini  nize 


c 


Officer. 
1  Filed  1-20-00;  8:45  am] 


DEPARTMErfT  OF  THE  TREASURY 

Internal  Revalue  Service 

Proposed  Collection;  Comment 
Request  for  f  orm  8300 

AGENCY:  Intei^al  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notic  3  and  request  for 

comments. 


[art 


t) 


summary:  Thi ! 

Treasury,  as 
to  reduce  papjerwork 
burden,  invitfs 
other  Federal 
opportunity 
and/or 

collections,  aj 
Paperwork  Reduction 
Public  Law  1 
3506(c)(2)(A) 
soliciting  contments 
8300.  Report 
$10,000  Received 
Business 


continuing 


(4 


DATES:  Writteh 
received  on 
be  assured  of 


o 


ADDRESSES: 

comments  to 
Revenue 
Constitution 
DC  20224. 


Serv  ice 


Department  of  the 

of  its  continuing  effort 
and  respondent 
the  general  public  and 
agencies  to  take  this 
comment  on  proposed 

information 
required  by  the 

Act  of  1995, 
-13  (44  U.S.C. 
.  Currently,  the  IRS  is 
concerning  Form 
Cash  Payments  Over 
in  a  Trade  or 


comments  should  be 
before  March  21.  2000  to 
consideration. 

all  written 
I  Jarrick  R.  Shear,  Internal 

room  5244,  1111 
Avenue  NW.,  Washington, 


FOR  FURTHER  fJFORMATION  CONTACT: 

Requests  for  ajdditional  information  or 
copies  of  the  orm  and  instructions 
should  be  din  icted  to  Martha  R.  Brinson. 
(202)  622-38e  9.  Internal  Revenue 
Service,  room  5244.  nil  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTAIIY  INFORMATION: 


Titie:  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

OMB  Number:  1545-0892. 

Form  Number:  8300. 

Abstract:  Internal  Revenue  Code 
section  60501  requires  any  person  in  a 
trade  or  business  who.  in  the  course  of 
the  trade  or  business,  receives  more 
than  $10,000  in  cash  or  foreign  currency 
in  one  or  more  related  transactions  to 
report  it  to  the  IRS  and  provide  a 
statement  to  the  payer.  Form  8300  is 
used  for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  farms,  and  the 
Federal  government. 

Estimated  Number  of  Respondents: 
46,800. 

Estimated  Time  Per  Respondent:  1  hr., 
22  min. 

Estimated  Total  Annual  Burden 
Hours:  63,539. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  January  13,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-1522  Filed  1-20-00;  8:45  am] 

BIUJNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8027  and  8027-T 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed    • 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8027,  Employer's  Aimual  Information 
Return  of  Tip  Income  and  Allocated 
Tips  and  Form  8027-T,  Transmittal  of 
Employer's  Aimual  Information  Return 
of  Tip  Income  and  Allocated  Tips. 
DATES:  Written  comments  should  be 
received  on  or  before  March  21,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten 
comments  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Aimual  Information 
Return  of  Tip  Income  and  Allocated 
Tips  (Form  8027)  and  Transmittal  of 
Employer's  Annual  Information  Return 
of  Tip  Income  and  Allocated  Tips  (Form 
8027-T). 

OMB  Number:  1545-0714. 

Form  Number:  Forms  8027  and 
8027-T. 

Abstract:  To  help  IRS  in  its 
examinations  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
annually  information  concerning  food 
or  beverage  operations  receipts,  tips 
reported  by  employees,  and  in  certain 
cases,  the  employer  must  allocate  tips  to 
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certain  employees.  Fonns  8027  and 
802  7-T  are  used  for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions 
and  state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
52,050. 

Estimated  Time  Per  Respondent:  7  hi., 
11  min. 

Estimated  Total  Annual  Burden 
Hours:  373,952. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nvunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retxnn  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
Cb)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  00-1523  Filed  1-20-00;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  56 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
TTeasiu7,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
56,  Notice  Concerning  Fiduciary 
Relationship. 

DATES:  Written  coftunents  should  be 
received  on  or  before  March  21,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written 
conunents  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  Concerning  Fiduciary 
Relationship. 

OMB  Number:  1545-0013. 

Form  Number:  56. 

Abstract:  Form  56  is  used  to  inform 
the  IRS  that  a  person  is  acting  for 
another  person  in  a  fiduciary  capacity 
so  that  the  IRS  may  mail  tax  notices  to 
the  fiduciary  concerning  the  person  for 
whom  he/she  is  acting.  The  data  is  used 
to  ensure  that  the  fiduciary  relationship 
is  established  or  terminated  and  to  mail 
or  discontinue  mailing  designated  tax 
notices  to  the  fiduciary. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  per  Respondent:  11 

hr.,  43  min. 

Estimated  Total  Annual  Burden 
Hours:  292,800. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  requh-ed  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  January  13.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer 
[FR  Doc.  00-1524  Filed  1-20-00;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5310-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
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soliciting  coihments 
5310-A.  Not  ce 
Consolidatio  i 
Plan  Assets  c  r 
Qualified  Se|  larate 
DATES:  Written 
received  on 
be  assured  o 


ADDRESSES: 

comments  to 
Revenue  Sen 
Constitution 
DC  20224. 
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concerning  Form 
of  Plan  Merger  or 
Spinoff,  or  Transfer  of 
Liabilities;  NoUce  of 
Lines  of  Business. 


cr 


comments  should  be 
before  March  21,  2000  to 
consideration. 
E  irect  all  written 
Garrick  R.  Shear,  Internal 
ice,  room  5244,  1111 
\venue  NW.,  Washington, 


FOR  FURTHER  NFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  orm  and  instructions 
should  be  dir  jcted  to  Martha  R.  Brinson, 
(202)  622-381  9,  Internal  Revenue 
Service,  roon  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTAI  iY  INFORMATION: 

Title:  Notic  3  of  Plan  Merger  or 
Consolidatioi  ,  Spinoff,  or  Transfer  of 
Plan  Assets  o  ■  Liabilities;  Notice  of 
Qualified  Sep  arate  Lines  of  Business. 

OMB  Numler:  1545-1225. 

Form  Numi  >er:  5310-A. 

Abstract:  Ir  ternal  Revenue  Code 
section  6058( ))  requires  plsm 
administrator  i  to  notify  IRS  of  any  plan 
mergers,  consalidations,  spinoffs,  or 
transfers  of  plan  assets  or  liabilities  to 
another  plan.  Code  section  414(r) 
requires  employers  to  notify  IRS  of 
separate  lines  of  business  for  their 
deferred  com]  lensation  plans.  Form 
5310-A  is  us«  d  to  meike  these 
notifications. 

Current  Acl  ions:  There  are  no  changes 
being  made  tc  the  form  at  this  time. 

Type  of  flev  iew:  Extension  of  a 
currently  app;  oved  collection. 

Affected  Pu  jUc:  Business  or  other  for- 
profit  organizi  itions. 

Estimate^  f'  umber  of  Respondents: 
15,000. 

Estimated  7  ime  Per  Respondent:  9  hr., 
31  min. 

Estimated  7  otal  Annual  Burden 
Hours.- 142,80). 

The  followi  ig  paragraph  applies  to  all 
of  the  collectii  »ns  of  information  covered 
by  this  notice: 

An  agency  i  lay  not  conduct  or 
sponsor,  and  i  person  is  not  required  to 
respond  to,  a  <  ollection  of  information 
unless  the  col  ectiori  of  information 
displays  a  vali  d  OMB  control  number. 
Books  or  reco]  ds  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contei  ts  may  become  material 
in  the  adminii  tration  of  any  internal 
revenue  law.  ( lenerally,  tax  returns  and 
tax  return  infc  rmation  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  "Jomments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarize  1  and/or  included  in  the 


request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1525  Filed  1-20-00;  8:45  am] 

BILUfMS  CODE  4630-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-15 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-15,  Section 
103 — Remedial  Payment  Closing 
Agreement  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  March  21,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten 
comments  to  Garrick  R.  Shear,  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Faye  Bruce,  (202)  622- 
6665,  Internal  Revenue  Service,  room 


5244,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Section  103 — Remedial  Payment 
Closing  Agreement  Program. 

OMB  Number:  1545-1528. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-15. 

Abstract:  This  information  is  required 
by  the  Internal  Revenue  Service  to 
verify  compliance  with  sections  57,  103, 
141,  142,  144,  145,  and  147  of  the 
Internal  Revenue  Code  of  1986,  as 
applicable  (including  any  corresponding 
provision,  if  any,  of  the  Internal 
Revenue  Code  of  1954).  This 
information  will  be  used  by  the  Service 
to  enter  into  a  closing  agreement  with 
the  issuer  of  certain  state  or  local  bonds 
to  establish  the  closing  agreement 
amount. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
government,  and  not-for-profit- 
institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  1 
hour,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
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information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-1526  Filed  1-20-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


TWENTY-FIRST  CENTURY 
WORKFORCE  COMMISSION 

Notice  of  Public  Information  Hearing 

AGENCY:  Twenty-First  Century 

Workforce  Commission 

ACTION:  Notice  of  Public  Information 

Hearing. 

SUMMARY:  This  notice  is  to  announce  a 
public  information  hearing  on 
Wednesday,  January  26,  2000.  Members 
of  the  public  are  invited  to  attend  the 
hearing.  Several  witnesses  have  been 
invited  by  the  Commissioners  to  testify 
and  to  address  the  questions  identified 
by  the  'agenda  set  forth  below. 

The  purpose  of  the  hearing  is  for 
Commissioners  to  learn  how  California 
companies,  educational  institutions, 
community  organizations,  and 
governments  are  working  together  so 
more  Califomians  gain  the  skill  and 
knowledge  necessary  to  be  part  of  the 
Information  Technology  (IT)  workforce. 
DATES:  The  Public  Information  Hearing 
will  be  held  on  Wednesday,  January  26, 
2000,  from  9  am  to  approximately  3  pm. 
Registration  is  from  9  am  to  10  a.m.  The 
dates,  locations  and  times  for 
subsequent  meetings  will  be  announced 
in  adv  ance  in  the  Federal  Register. 
ADDRESSES:  The  Hinson  Cfunpus  Center, 
Conference  Room  A  and  B,  at  the  De 
Anza  Community  College  is  located  at 
21250  Stevens  Creek  Blvd.,  Cupertino, 
CA  95014.  For  directions  or  other 
information  about  the  Campus  Center, 
call  408-864-5678  and  dial  "0"  for  an 
operator.  All  interested  parties  are 
invited  to  attend  this  Information 
Hearing.  Seating  may  be  limited  and 
will  be  available  on  a  first-come,  first- 
serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hans  Meeder,  Executive  Director, 
Twenty-First  Century  Workforce 
Commission,  1201  New  York  Avenue, 
NW,  Suite  700,  Washington,  DC  20005. 
(Telephone  (202)  289-2939.  TTY  (202) 
289-2977)  These  are  not  toll-fi-ee 
numbers.  Email:  Workforce21@nab.com 


SUPPLEMENTARY  INFORMATION: 

Establishment  of  the  Twenty-First 
Century  Workforce  Commission  was 
mandated  by  Subtitle  C  of  Title  III  of  the 
Workforce  Investment  Act,  sec.  331  of 
Pub.  L.  105-220.  112  Stat.  1087-1091, 
(29  U.S.C.  2701  note),  signed  into  law 
on  August  7,  1998.  The  15  voting 
member  Twenty-First  Century 
Workforce  Commission  is  charged  with 
studying  all  aspects  of  the  information 
technology  workforce  in  the  United 
States.  Notice  is  hereby  given  of  the 
second  Public  Information  Hearing  of 
the  Twenty-First  Century  Workforce 
Commission. 

The  Workforce  Investment  Act  (Pub. 
L.  105-220),  signed  into  law  on  August 
7,  1998,  established  the  Twenty-First 
Century  Workforce  Commission.  The 
Commission  is  charged  with  carrying 
out  a  study  of  the  information 
technology  workforce  in  the  U.S., 
including  the  examination  of  the 
following  issues: 

1.  What  skills  are  currently  required 
to  enter  the  information  technology 
workforce?  What  technical  skills  will  be 
demanded  in  the  near  future? 

2.  How  can  the  United  States  expand 
its  number  of  skilled  information 
technology  workers? 

3.  How  do  information  technology 
education  programs  in  the  United  States 
compare  with  other  countries  in 
effectively  training  information 
technology  workers?  (The  Commission 
study  should  place  particular  emphasis 
upon  contrasting  secondary,  non-and- 
post-baccalaureate  degree  education 
programs  available  within  the  U.S.  and 
foreign  countries.) 

The  Workforce  Investment  Act  directs 
the  Commission  to  issue 
recommendations  to  the  President  and 
Congress  within  six  months.  The 
f  Commission  first  met  on  November  16, 
1999,  and  will  issue  its 
recommendations  by  May  16,  2000. 

Agenda 

At  the  Cupertino,  California  hearing, 
the  Commission  working  group 
conducting  the  hearing  will  emphasize 
the  following  issues;  (1)  How  will 
information  technology  advances 
continue  to  change  California's 
economy  in  coming  years,  and  what 
skills  will  individuals  need  to 
participate  in  the  IT  workforce?  (2)  How 
are  California  companies,  educational 
institutions,  community  organizations, 
state  and  local  governments  partnering 
to  provide  educational  and  training 
opportunities  for  individuals  who  want 
to  enter  the  IT  workforce?  (3)  What 
particular  barriers  face  California  in 
building  and  strengthening  the  IT 
workforce,  and  how  are  under- 


represented  populations  being  reached 
for  participation  in  the  IT  workforce? 

Commission  Membership 

The  Workforce  Investment  Act 
mandates  that  15  voting  members  be 
appointed  by  the  President,  Majority 
Leader  of  the  Senate,  and  Speaker  of  the 
House  (5  members  each),  including  3 
educators,  3  state  and  local  government 
representatives,  8  business 
representatives  and  1  labor 
representative.  The  Act  also  mandates 
that  the  President  appoint  2  ex-officio 
members,  one  each  from  the 
Departments  of  Labor  and  Education. 

The  Commissioners  are:  Chairman 
Lawrence  Perlman,  Ceridian 
Corporation.  Minneapolis,  MN;  Vice 
Chair,  Katherine  K.  Clark,  Landmark 
Systems  Corporation,  Reston,  VA;  Susan 
Auld,  Capitol  Strategies,  Ltd., 
Montpelier,  VT;  Morton  Bahr. 
Communication  Workers  of  America, 
Washington,  DC;  Patricia  Gallup,  PC 
Communications,  Inc.,  Merrimack,  NH: 
Dr.  Bobby  Garvin,  Mississippi  Delta 
Community  College,  Moorhead,  MS; 
Susan  M.  Green  (ex  officio),  U.S. 
Department  of  Labor,  Washington,  DC; 
Randel  Johnson,  U.S.  Chamber  of 
Commerce,  Washington,  DC;  Roger 
Knutsen,  National  Council  for  Higher 
Education,  Auburn,  WA;  Patricia 
McNeil  (ex  officio),  U.S.  Department  of 
Education,  Washington,  DC;  The 
Honorable  Mark  Morial,  Mayor,  City  of 
New  Orleans,  LA;  Thomas  Murrin, 
Ph.D.,  Duquesne  University.  Pittsburgh, 
PA;  Leo  Reynolds,  Electronic  Systems, 
Inc.,  Sioux  Falls,  SD;  The  Honorable 
Frank  Riggs,  National  Homebuilders 
Institute,  Washington,  DC;  the 
Honorable  Frank  Roberts,  Mayor,  City  of 
Lancaster,  California;  Kenneth  Saxe, 
Stambaugh-Ness,  York  PA;  David  L. 
Steward,  World  Wide  Technology,  Inc., 
St.  Louis.  MO;  Hans  K.  Meeder, 
Executive  Director.  Washington.  DC. 

Public  Participation 

Members  of  the  public  are  invited  to 
attend  this  hearing.  Several  witnesses 
have  been  invited  to  testify  by  the 
Commissioners  to  address  the  questions 
identified  on  the  Agenda.  In  addition, 
members  of  the  public  wishing  to 
present  oral  statements  to  the  Twenty- 
First  Century  Workforce  Commission 
should  forward  their  requests  to  Mr. 
Hans  Meeder,  Executive  Director,  as 
soon  as  possible  and  at  least  four  days 
before  the  meeting.  Requests  should  be 
made  by  email,  fax  machine,  or 
telephone,  as  shown  above. 

Time  permitting,  the  Commissioners 
will  attempt  to  accommodate  requests 
for  oral  presentations.  Each  member  of 
the  public  who  is  selected  to  testify  will 
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The  Commission  is  establishing  a  web 
site,  www.workforce21.org,  that  will 
become  operational  on  January  20,  2000. 
Any  written  comments  regarding 
documents  published  on  this  web  site 
should  be  directed  to  Mr.  Hans  Meeder, 
as  shown  above. 

Special  Accommodations 

Reasonable  accommodations  will  be 
available.  Persons  needing  any  special 
assistance  such  as  sign  language 
interpretation,  or  otherspecial 
accommodation,  are  invited  to  contact 


Mr.  Hans  Meeder,  as  shown  above. 
Requests  for  accommodations  must  be 
made  four  days  in  advance  of  the 
hearing. 

Due  to  difficulties  of  scheduling  the 
members  we  are  unable  to  provide  a  full 
15-day  advance  notice  of  this  meeting. 

Signed  at  Washington,  DC  this  14th  day  of 
January  2000. 

Hans  K.  Meeder, 

Executive  Director,  Twenty-First  Century 

Workforce  Commission. 

[FR  Doc.  00-1508  Filed  1-20-00;  8:45am] 
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Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisor}'  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  on  the  FAA's  web  page  at 
/ittp.//vvivw./aa.gov/avr/arm/sbrefa/htm 
and  may  send  electronic  inquiries  to  the 
following  internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  FAA  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (63  FR  46834;  Sept. 
2,  1998)  that  proposed  to  amend  the 
general  operating  rules  for  helicopters 
by  revising  alternate  airport  weather 
planning  requirements,  weather  minima 
necessary  to  designate  an  airport  as  an 
alternate  on  an  IFR  flight  plan,  and  the 
fuel  requirements  for  helicopter  flight 
into  IFR  flight  conditions.  The  NPRM 
also  proposed  to  withdraw  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
29-4,  Limited  IFR  Operations  of 
Rotorcraft.  The  public  comment  period 
closed  on  October  2,  1998. 

The  FAA  later  issued  a  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  (64  FR  35902;  July  1,  1999) 
that  sought  comments  on  modifications 
made  to  the  NPRM  in  response  to 
commenters'  suggestions.  The  public 
comment  period  for  the  SNPRM  closed 
on  August  2,  1999. 

Statement  of  the  Problem 

Flight  planning  requirements 
(including  alternate  airport  weather 
minima)  for  helicopters  and  other 
aircraft  are  virtually  identical,  even 
though  their  operating  characteristics 
are  substantially  different.  The  only 
distinction  between  the  flight  planning 
requirements  for  helicopters  and  other 
aircraft  is  addressed  in  14  CFR  91.167, 
which  specifies  different  requirements 
for  the  amount  of  fuel  helicopters  jmd 
other  aircraft  must  carry  after 
completing  a  flight  to  the  first  airport  of 
intended  landing.  Helicopters,  however, 
fly  shorter  distances  at  slower  airspeeds 
than  most  other  aircraft,  and  they 
generally  remain  in  the  air  for  shorter 


periods  between  landings.  A  helicopter 
is  therefore  less  likely  to  fly  into 
unanticipated,  unknown,  or  unforecast 
weather.  The  relatively  short  duration  of 
the  typical  helicopter  flight  means  that 
the  departure  weather  and  the 
destination  weather  are  likely  to  be 
within  the  same  weather  system.  This 
final  rule  revises  the  flight  planning 
requirements  for  helicopter  IFR 
operations  to  take  into  account  their 
unique  operating  characteristics. 

History 

Over  the  past  several  years,  there  have 
been  specific  recommendations  from 
industry,  and  from  joint  efforts  of  the 
FAA  and  industry  regarding  regulatory 
changes  to  safely  expand  helicopter 
access  to  the  IFR  system.  The  FAA  has 
been  addressing  these  recommendations 
by  working  with  industry  to  identify 
regulations  that  prevent  safe  helicopter 
operations  in  the  IFR  environment. 

Previous  Rulemakings 

In  January  1975,  the  FAA  issued 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  29  (40  FR  2420;  Jan.  13, 
1975),  which  authorized  the  carriage,  in 
rotorcraft  IFR  operations,  of  less  than 
the  45  minutes,  but  not  less  than  the  30 
minutes,  of  additional  fuel  reserve,  then 
required  by  §  91.23  (c)  (now 
§  91.167(a)(3)),  when  approved  by  the 
Administrator.  The  SFAR  also 
authorized  the  issuance  of  approvals  for 
limited  IFR  operations  for  certain 
transport  category  rotorcraft  that  are 
certified  to  only  operate  under  VFR.  In 
1979,  the  FAA  undertook  the  Rotorcraft 
Regulatory  Review  Program  (44  FR 
3250;  Jan."  15,  1979),  which  was  a  * 
comprehensive  review  of  rotorcraft 
operations  and  certification. 

In  an  NPRM  issued  in  1985  (50  FR 
10144;  March  13,  1985),  the  FAA 
proposed  to  amend  §  91.23  (now 
§  91.167)  by  reducing  the  fuel  reserve 
requirement  for  helicopters  from  45 
minutes  to  30  minutes.  The  FAA  also 
proposed  to  amend  the  alternate  airport 
IFR  flight  plan  filing  requirements  by 
reducing  the  ceiling  minimum  for 
helicopters  ft-om  2,000  feet  to  1,000  feet, 
and  the  visibility  minimum  for 
helicopters  from  3  miles  to  1  mile.  No 
changes  were  proposed  to  §  91.83  (now 
§  91.169).  As  the  FAA  stated  in  the 
preamble  to  the  1985  NPRM,  the  basis 
for  the  proposed  reductions  was  that  a 
helicopter  has  the  unique  ability  to 
reduce  airspeed  safely  on  approach  to  as 
low  as  40  kjiots,  and  is  therefore 
provided  reduced  visibility  minima  in 
part  97.  The  proposal  also  said  that 
because  the  helicopter,  with  its  reduced 
minima,  has  a  better  probability  of 
completing  the  flight  to  the  planned 
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destination,  it  should  be  allowed  a 
reduced  fuel  reserve.  In  the  1985  NPRM, 
the  FAA  also  stated  that  it  had  gained 
sufficient  experience  with  operations 
under  SPAR  No.  29  to  conclude  that 
reducing  the  required  fuel  reserve 
would  not  decrease  the  level  of  safety. 
In  1986,  the  FAA  issued  a  final  rule 
(51  FR  40692;  Nov.  7,  1986)  that 
adopted  the  proposal  to  reduce  the  fuel 
reserve  required  under  §  91.23.  The 
FAA  did  not,  however,  adopt  the 
proposal  to  reduce  the  ceiling  and 
visibility  minima  because  a  report 
entitled  "Weather  Deterioration  Models 
Applied  to  Alternate  Airport  Criteria 
(Report  No.  DOT/FAA/RD  81/92 
(September  1981)  had  stated  that  "any 
reduction  in  alternate  airport 
requirements  should  be  offset  by 
limiting  the  duration  of  the  flight  for 
which  the  reduced  requirements  apply" 
(p.  4-1).  The  findings  in  that  report, 
however,  were  preliminary,  and  in  the 
years  that  have  passed  since  it  was 
issued,  the  FAA's  experience  with 
hehcopter  IFR  flight  plan  filing  criteria 
indicates  that  the  preliminary  concern 
for  reduced  helicopter  ceiling  and 
visibility  minima  was  overemphasized. 

U.S.  Army  Practices 

In  1982,  the  U.S.  Army  adopted 
reduced  IFR  alternate  airport  weather 
planning  minima  and  alternate  airport 
selection  criteria  for  both  helicopters 
and  airplanes.  The  Army's  criteria  of  a 
ceiling  400  feet  above  the  weather 
planning  minimum  required  for  the 
approach  to  be  flown,  and  visibility  one 
mile  greater  than  the  weather  planning 
minimum  required  for  the  approach  to 
be  flown  has  been  used  for  over  17  years 
and  there  have  been  thousands  of  flight 
hours  with  no  mishaps  associated  with 
these  weather  planning  criteria.  The 
U.S.  Army's  experience  demonstrates 
that  reducing  helicopter  ceiling  and 
visibility  minima  for  IFR  flight  planning 
results  in  a  level  of  safety  equivalent  to 
the  current  rule  and  offers  greater 
operational  flexibility  for  helicopter 
operators. 

ELVIRA  Workshop 

In  August  1993,  a  workshop 
'conducted  by  the  FAA  with  industry, 
called  the  Extremely  Low  Visibility 
Instnmient  Rotorcraft  Approaches 
(ELVIRA)  Workshop,  resulted  in  a  list  of 
"Ten  Most  Wanted"  changes  (see 
"Extremely  Low  Visibility  IFR 
Rotorcraft  Approach  (ELVIRA) 
Operational  Concept  Development, 
Final  Report,"  Report  No.  DOT/FAA/ 
RD-94/l,I.  (March  1994)).  The 
unprioritized  list  of  10  desired  IFR 
system  enhancements  included 
"rotorcraft  specific  minima"  for 


determining  the  need  for,  and 
availability  of,  alternate  airports  for 
flight  plan  filing  purposes  (ELVIRA  final 
report,  p.  3). 

Since  rotorcraft  are  for  the  most  part 
range-limited,  their  destination  airport 
and  alternate  airport  will  most  likely  be 
in  the  same  air  mass  and  consequently 
will  have  similar  weather.  In  the 
ELVIRA  final  report  (p.  34),  the  FAA 
noted  that  the  current  regulations  result 
in  a  "severe  penalty  in  the  productivity 
of  helicopters  operating  xmder  IFR."  In 
addition,  the  FAA  observed  that  "with 
certain  weather  conditions  it  is  often 
impossible  for  the  helicopter  operator  to 
gain  access  to  the  current  IFR  system, 
while  VFR  flight  is  allowed.  *  *  * 
[Cjhanging  this  [the  alternate  airport 
minima]  to  400-1  for  a  [hehcopter] 
precision  approach  and  600-1  for  a 
[hehcopter]  non-precision  approach 
procedure,  will  enable  many  more 
[hehcopter]  IFR  operations  to  take  place 
while  maintaining  the  same  level  of 
safety"  (pp.  34-35). 

Petitions  for  Exemption 

On  February  23, 1995,  Hehcopter 
Association  International  (HAI) 
petitioned  the  FAA  for  an  exemption 
from  §91.169  {c)(l)(i),  which  provides 
that  alternate  airport  minima  for  a 
precision  approach  are  a  ceiling  of  600 
feet  and  visibility  of  2  statute  miles.  The 
petition  asked  the  FAA  to  allow  lower 
alternate  airport  weather  minima  for  IFR 
flight  planning. 

On  April  24,  1996,  HAI  filed  an 
amendment  to  its  petition  for  exemption 
from  §  91.169  (c)(l){i),  proposing,  in 
part,  to  limit  operations  under  the 
requested  exemption  to  those  conducted 
by  certain  operators  named  in  the 
amended  petition.  The  stated  piupose  of 
this  amendment  was  the  further 
"accimiulation  of  data  to  prove  the 
operational  safety  of  the  use  of  sucTi 
minimmns."  In  addition,  the  FAA  has 
received  1 3  other  petitions  requesting 
amendments  to  §  §91.169  and  91.167  to 
allow  helicopter  operations  with 
reduced  alternate  weather  requirements. 
(With  the  issuance  of  the  NPRM 
published  on  September  2,  1998,  the 
FAA  closed  the  docket  on  HAI's  petition 
for  exemption,  and  on  the  petitions 
submitted  by  HAI  and  others  for  various 
amendments  to  §§91.169,  91.167  and 
related  regulations.)  0 

ARAC  Actions 

The  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  was  established  by 
the  FAA  to  provide  industry 
information  and  expertise  during  the 
rulemaking  process.  In  October  1991,  an 
IFR  Fuel  Reserve  Working  Group  of  the 
ARAC,  General  Aviation  Operations 


Issues,  was  assigned  the  task  to 
"evaluate  the  advantages  and 
disadvantages  of  revising  the  fuel 
reserve  requirements  for  flight  under 
instrument  flight  rules"  (56  FR  51744; 
Oct.  15. 1991).  Later  the  working  group 
also  evaluated:  (1)  The  advantages  and 
disadvantages  of  revised  precision  and 
non-precision  instrument  approach 
minima  and  alternate  weather  minima, 
considering  the  operational  capability  of 
the  helicopter  to  decelerate  before  and 
during  arrival  at  the  Decision  Height  or 
Minimum  Descent  Altitude,  including 
circling  approaches;  and  (2)  whether  or 
not  this  capability  reduces  risk  and  the 
probabihty  of  a  missed  approach  and 
the  need  to  proceed  to  an  alternate  and 
meet  the  resulting  regulatory  alternate 
fuel  requirement.  The  working  group, 
which  consisted  of  representatives  frt)m 
helicopter  associations,  helicopter 
manufacturers,  helicopter  pilot 
associations,  helicopter  operators,  and 
government  agencies,  met  numerous 
times  between  January  1992  and 
October  1997.  As  a  result,  ARAC 
submitted  its  recommendation  to  the 
FAA  in  November  1997.  The  FAA  based 
the  NPRM,  pubhshed  on  September  2, 
1998,  and  the  SNPRM,  pubUshed  on 
July  1.  1999,  on  that  ARAC 
reconunendation. 

ARAC  recommended  that  the  FAA 
revise  the  weather  minima  used  to 
determine  whether  carriage  of 
additional  fuel  to  reach  an  alternate 
airport  is  needed  when  flying  in  IFR 
conditions.  Specifically,  ARAC 
suggested  revising  paragraph  (b)(2)  of 
§  91.167 — Fuel  requirements  for  flight  in 
IFR  conditions,  to  state  that:  "*  *  * 
weather  reports  or  prevailing  weather 
forecast  or  combination  of  them  indicate 
*  *  *  for  helicopters,  at  the  estimated 
time  of  arrival,  the  ceiling  will  be  1 ,000 
feet  above  the  airport  elevation  or  400 
feet 'above  the  lowest  approach  minima, 
whichever  is  higher;  and  *  *  *  at  the 
estimated  time  of  arrival,  the  visibihty 
will  be  at  least  2  statute  miles."  The 
ARAC's  suggested  revisions  would 
create  different  ceiling  and  visibility 
criteria  for  heUcopters  (as  opposed  to 
those  for  other  aircraft),  and  would  also 
change  the  requirement  that  those 
ceihng  and  visibility  criteria  be  in  effect 
for  at  least  1  hour  before  and  1  horn- 
after  the  estimated  time  of  arrival. 

ARAC  also  recommended  that  IFR 
flight  plan  requirements  for  helicopters 
be  amended  by  revising  the  alternate 
airport  weather  planning  requirements 
and  weather  minima  necessary  when 
designating  an  alternate  airport  on  an 
IFR  flight  plan.  ARAC  suggested  that  the 
FAA  revise  paragraph  (b)  of  §  91.169 — 
IFR  flight  plan:  Information  required,  to 
state  that  the  provisions  of  paragraph 
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(a)(2)  of  that  s  ection  would  not  apply  if 
14  CFR  part  9  7  prescribes  "  *  *  *  a 
standard  inst  ument  approach 
procedure  for  the  first  airport  of 
intended  lane  ing  and  the  weather 
reports  or  pre  /ailing  weather  forecast  or 
combination  (  f  them  indicate  *  *  *  for 
helicopters.  a\  the  estimated  time  of 
arrival,  the  ce  ling  will  be  at  least  1,000 
feet  above  the  airport  or  heliport 
elevation  or  4  )0  feet  above  the  lowest 
approach  min  ima,  whichever  is  higher; 
and  *  *  *  at  tt  e  estimated  time  of 
arrival,  the  vii  ibility  will  be  at  least  2 
statute  miles.' 

Under  §  91.  69  (c),  ARAC  again 
suggested  crej  ting  IFR  alternate  weather 
minima  for  he  icopters  performing 
precision  and  nonprecision  approaches 
that  would  be  different  from  those 
applicable  to  ( ither  aircraft.  The  new 
criteria  wouldl  apply  when  it  would  be 
necessary  to  iaclude  an  alternate  airport 
in  an  IFR  flight  plan.  Ceiling  and 
visibility  cone  itions  at  the  alternate 

I  be  for  "current  prevailing 


at  the  estimated 


airport  would 
weather  foreci  sts 

time  of  arrival  '  (when  no  instrument 
approach  proc  edure  has  been  specified 
in  14  CFR  pan  97  for  an  alternate 
airport).  The  1  elicopter  minima 
recommended  by  ARAC  were  as 
follows:  For  a  'precision  approach 
procedure  *  *  *  for  helicopters,  (c]eiling 
400  feet  and  v  sibility  1  statute  mile;" 
and  for  a  "nor  precision  approach 
procedure  *  *  *  for  helicopters,  [cjeiling 
600  feet  and  v  sibility  1  statute  mile." 

The  FAA  ag  eed  with  most  of  ARAC's 
recommendations,  except  the 
elimination  of  the  requirement  under 
§  §  91.167  (b)(;  )  and  91.169  (b)  that 
weather  reporl  and  forecast  data  be  in 
effect  for  1  ho)|r  after  the  estimated  time 
of  arrival. 

Discussion  of  i  Comments  to  the  Original 
NPRM 


weiB 
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tie 


These  concerns  are  adeiressed  in  detail 
in  the  following  discussion.  In  addition, 
since  the  FAA's  economic  analysis  did 
not  anticipate  any  cost  of  compliance  or 
need  for  additional  equipment  or 
training,  comments  on  both  the 
quantitative  and  qualitative  benefits  of 
the  proposal  were  favorable  also. 

Removal  ofSFAR  No.  29-4 

A  number  of  commenters  addressed 
the  proposed  removal  of  SFAR  No.  29- 
4,  Limited  IFR  Operations  of  Rotorcraft. 
One  commenter  stated  that  in  the  past, 
his  company  used  the  provisions  of  the 
SFAR  to  "prove  IFR  capabilities  in  a 
then  non-IFR  certified  helicopter,"  and 
the  company  "does  not  want  to  lose  this 
capability."  Two.other  commenters 
stated  that  the  FAA  should  retain  the 
provisions  of  the  SFAR  for  a  period  of 
time  (for  either  a  year  or  a  "reasonable 
time")  after  the  other  provisions  of  the 
NPRM  are  implemented  as  a  final  rule. 
The  commenters  believed  that  this 
course  of  action  would  have  enabled  the 
FAA  and  industry  to  determine  whether 
the  SFAR  was  needed  or  had  outlived 
its  usefiilness.  After  that  time,  the  FAA 
could  better  evaluate  its  removal.  The 
FAA  does  not  believe  retaining  the 
SFAR  is  necessary  and  is  therefore 
removing  it. 

The  SFAR  was  originally  adopted  to 
permit  the  FAA  to  collect  operational 
data  to  study  the  feasibility  of  limited 
rotorcraft  operations  in  IFR  conditions. 
Since  the  adoption  of  the  SFAR,  the 
FAA  has  addressed  the  issue  of 
helicopter  IFR  operations  and  issued 
regulations  that  govern  both  the 
certification  and  operation  of 
helicopters  under  IFR.  These  regulations 
are  found  in  Appendix  B — 
Airworthiness  Criteria  for  Helicopter 
Instrument  Flight,  contained  in  both  14 
CFR  parts  27  and  29.  Operational 
regulations  permitting  ihelicopters  to 
engage  in  IFR  operations  are  found  in  14 
CFR  parts  91  and  135. 

Paragraph  5  of  SFAR  29-4  states  that 
"new  applications  for  limited  IFR 
rotorcraft  operations  under  SFAR  No.  29 
may  be  submitted  for  approval  until,  but 
not  including  the  effective  date  of 
Amendment  No.  1  of  the  Rotorcraft 
Regulatory  Review  Program.  On  and 
after  the  effective  date  of  Amendment 
No.  1,  all  applicants  for  certification  of 
IFR  rotorcraft  operations  must  comply 
with  the  applicable  provisions  of  the 
Federal  Aviation  Regulations."  The 
effective  date  of  Ameneiment  No.  1  was 
March  2,  1983.  Concurrent  with  the 
effective  date  of  Ameneiment  No.  1, 
regulations  establishing  airworthiness 
criteria  for  helicopter  instrument  flight 
became  effective.  All  new  applicants  for 
certification  of  helicopter  IFR  operations 


must  now  comply  with  the  provisions  of 
Appendix  B  of  parts  27  or  29,  as 
applicable,  and  part  91.  Because  the 
FAA  has  established  certification 
criteria  and  operational  limitations  for 
helicopters  engaged  in  IFR  operations, 
the  need  to  prove  IFR  capabilities  in  a 
non-IFR  certified  helicopter  is  no  longer 
warranted.  The  changes  made  to  the 
regulations  since  the  promulgation  of 
SFAR  No.  29  therefore  no  longer  make 
its  provisions  necessary. 

Alternate  Airport  Weather  Minima 

Commenters  stated  that  the  NPRM  did 
not  provide  alternate  airport  weather 
minima  reductions  for  helicopters  when 
airports  that  have  non-standard 
alternate  airport  weather  minima  are 
used  as  alternate  airports.  Prior  to  the 
adoption  of  this  rule,  standard  alternate 
airport  weather  minima  for  all  aircraft 
were  stated  in  14  CFR  91.169  (c)(l)(i) 
and  (ii),  (  i.e.,  for  a  precision  approach 
procedure  a  ceiling  of  600  feet  and  a 
visibility  of  2  statute  miles;  for  a 
nonprecision  approach  procedure,  a 
ceiling  of  800  feet  and  a  visibility  of  2 
statute  miles). 

The  commenters  stated  that  helicopter 
operators  should  not  be  subject  to  the 
same  restrictions  imposed  on  operators 
of  other  types  of  airejraft  by  the  use  of 
nonstandard  alternate  minimums.  The 
commenters  noted  that  these  restrictions 
were  generally  imposed  to  facilitate  the 
conduert  of  circle-to-lemd  operations. 
Due  to  the  ability  of  helicopters  to  fly 
any  available  instrument  approach, 
regardless  of  wind  direction,  and  to  land 
at  the  approach  threshold  regardless  of 
runway  length  by  pivoting  into  the 
wind,  if  necessary,  just  before 
touchdown,  the  commenters  asserted 
that  helicopter  operators  should  not  be 
restricted  by  these  non-standard 
alternate  minimums.  They  further  stated 
that  helicopter  operators  therefore 
should  be  allowed  to  use  lower-than- 
standard  alternate  weather  minima, 
regardless  of  whether  standard  or 
nonstandard  alternate  airport  weather 
minima  are  specified  on  part  97 
approach  plates. 

The  FAA  agrees  with  these  comments. 
Historically,  the  FAA  has  permitted 
helicopter  operators  to  use  procedures 
different  from  those  permitted  to  be 
used  by  other  aircraft.  For  example,  14 
CFR  part  97  allows  helicopters  to  utilize 
"copter  procedures"  or  other  procedures 
prescribed  in  subpart  C  of  that  part,  and 
to  use  the  Category  A  minimum  descent 
altitude  (MDA)  or  decision  height  (DH). 
Part  97  also  authorizes  helicopter 
operators  to  reduce  the  required 
visibility  minimum  to  one-half  the 
published  visibility  minimum  for 
Category  A  aircraft,  but  in  no  case  may 
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it  be  reduced  to  less  than  one-quarter 
mile  or  1,200  feet  runway  visibility 
range  (RVR). 

Alternate  airport  weather  minima  are 
established  using  the  ceiling  and 
visibility  requirements  for  circling 
approaches  as  a  minimum.  The  United 
States  Standard  for  Terminal 
Instrument  Procedures  (TERPS)  (FAA 
Order  8260.3B),  Chapter  11.  Helicopter 
Procedures,  paragraph  llOO.a, 
"Identification  of  Inapplicable  Criteria," 
states  in  part,  "circling  approach  and 
high  altitude  penetration  criteria  do  not 
apply  to  helicopter  procedures."  The 
FAA  in  fact  does  not  evaluate  pilots  in 
the  performance  of  circling  approaches 
during  evaluation  for  any  rating  or 
check  involving  the  piloting  of  a 
helicopter.  Additionally,  the  Instrument 
Rating  Practical  Test  Standards  (PTS) 
(FAA-S-8081-4C),  published  by  the 
FAA  to  establish  the  standards  for 
instrument  rating  certification  practical 
tests  for  airplane,  helicopter,  and 
powered  lift  category  and  classes  of 
aircraft  indicates  that  the  circling 
approach  task  is  appropriate  only  to 
airplcme  and  airship  instrument 
proficiency  checks  and  ratings. 

In  the  SNfPRM,  the  FAA  therefore 
proposed  to  change  the  language  of 
§  91.169  {c)(l){ii)  to  permit  a  helicopter 
operator  to  use  an  airport  as  an  alternate 
airport  provided  the  ceiling  is  at  least 
"200  feet  above  and  visibility  1  statute 
mile  above  the  approach  minima  for  the 
approach  to  be  flown.  *   *   *"The 
purpose  of  this  change  was  to  allow 
helicopters  to  use  lower-than-standard 
alternate  airport  minima  regardless  of 
the  approach  to  be  flown  while 
eliminating  the  need  to  alter  ciurent 
approach  plates.  In  making  this  change, 
the  FAA  unintentionally  increased  the 
visibility  requirements  proposed  in  the 
original  NPRM.  To  correct  this,  the  FAA 
has  revised  the  language  of  §  91.169 
(c)(l)(i)  in  this  final  rule  to  correspond 
with  the  original  intent  of  the  NPRM. 
See  "Discussion  of  Comments  to  the 
SNPRM"  below. 

Some  commenters  requested  that  the 
FAA  specify  separate  alternate  airport 
weather  minima  for  precision  and 
nonprecision  approaches  used  by  a 
helicopter  operator.  Specifically,  a  400- 
foot  ceiling  and  one  mile  visibility  was 
proposed  for  precision  approach 
procedures  and  a  600-foot  ceiling  and 
one  mile  visibility  was  proposed  for 
nonprecision  approach  procedures.  The 
FAA,  however,  has  not  specified 
separate  alternate  airport  weather 
minima  for  precision  and  nonprecision 
approaches  used  by  helicopter  operators 
in  this  rule.  This  action  will  ensure  that 
alternate  airport  approach  minima  are 
above  actual  approach  minma  in  those 


situations  where  actual  approach 
minima  may  be  above  values  commonly 
associated  with  precision  and 
nonprecision  approaches.  The  changes 
recognize  the  imique  operating 
characteristics  of  helicopters  and 
remove  the  operational  restrictions  that 
occur  by  requiring  helicopters  to  use 
alternate  approach  minima  specified  in 
current  instrument  approach 
procedures. 

Special  Instrument  Approach 
Procedures 

Prior  to  this  rule  change,  §91.167  (b) 
stated  in  part  that,  "paragraph  (a)(2)  of 
this  section  does  not  apply  if— (1)  Part 
97  of  this  chapter  prescribes  a  standard 
instrument  approach  procedure  for  the 
first  airport  of  intended  landing." 
Additionally,  §  91.169  (b)  stated  in  part 
that  "paragraph  (a)(2)  of  this  section 
does  not  apply  if  part  97  of  this  chapter 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing."  That  regulatory 
language  did  not  provide  for  the  use  of 
special  instrument  approach  procedures 
in  determining  an  aircraft  operator's 
ability  to  meet  alternate  airport 
requirements.  This  rule  will  permit  an 
aircraft  operator  to  use  an  authorized 
approach  procediu-e  in  determining 
compliance  with  alternate  airport 
requirements. 

Special  instrument  approach 
procedures  are  not  issued  pursuant  to 
part  97  but  may  be  issued  to  an  operator 
through  inclusion  in  the  operator's 
Operations  Specifications  or  through  a 
letter  of  authorization  issued  by  the 
Administrator  to  a  specific  operator. 
These  approach  procediu^s  are  not 
published  in  part  97,  but  are  developed 
under  the  authority  of  §91.175  (a).  The 
FAA  has  developed  over  120  new 
helicopter  non-precision  Global 
Positioning  System  (GPS)  instrument 
approaches  to  heliports  since  1995,  over 
75%  of  them  since  October  1997.  The 
FAA  has  determined  that  these 
approaches  are  not  standard  instrument 
approach  procedures  but  "special 
instrument  approach  procedures" 
which  require  additional  aircrew 
training  prior  to  their  use.  Therefore,  to 
permit  aircraft  operators  to  use  special 
instrument  approach  procedures  to 
comply  with  alternate  airport 
requirements,  the  FAA  has  revised  the 
language  contained  in  §  §  91.167  (b)(1) 
and  91.169  (b)(1),  (c)(1),  and  (c)(2)  of  the 
original  NPRM  to  permit  the  use  of 
these  special  approaches  when  issued  to 
an  operator  by  the  Administrator. 

Weather  Reports  and  Forecasts 

Certain  commenters  noted  the  FAA's 
inaccurate  use  of  the  terms  "weather 


forecasts"  and  'weather  reports,"  and 
the  inconsistency  between  the  way  the 
terms  "weather  reports  and  forecasts 
and  weather  conditions"  and  "weather 
reports  and/or  prevailing  weather 
forecast'"  were  used  in  the  narrative 
format  and  tabular  format  proposed  in 
§  §  91.167  (b)  and  91.169  (b)  and  (c)  of 
the  original  NPRM.  The  FAA  agrees  that 
the  phrases  were  used  inconsistently  in 
the  original  proposal  and  is  therefore 
adopting  the  phrase  "appropriate 
weather  reports  or  weather  forecasts,  or 
a  combination  of  them"  in  those 
paragraphs  that  pertain  to  the  selection 
of  an  alternate  airport.  The  final  rule, 
however,  retains  the  language  proposed 
in  §91.167  (a)  of  the  original  NPRM. 
This  language  is  substantively  identical 
to  that  contained  in  current  §  91.167  (a) 
and  ensures  consideration  of  "weather 
conditions"  when  determining  fuel 
requirements  for  civil  aircraft  operations 
in  IFR  conditions,  unless  the  provisions 
of  paragraph  (b)  apply. 

The  language  used  in  this  final  nde 
reflects  current  usage  of  the  terms 
"weather  forecasts"  and  "weather 
reports"  by  meteorologists  and  aviation 
industry  personnel.  It  also  includes  the 
term  "appropriate"  when  referring  to 
weather  reports  and  weather  forecasts  to 
indicate  that  an  operator  must  consider 
current  weather  reports  and  current  and 
valid  weather  forecasts  when 
determining  if  a  flight  requires  an 
alternate  airport.  Use  of  the  term 
"appropriate"  is  consistent  with 
references  to  weather  reports  and 
forecasts  in  other  operating  rules.  Its 
inclusion  should  eliminate  any 
ambiguity  and  ensure  conformity  in 
determining  those  reports  and  forecasts 
that  should  be  considered  by  an 
operator  when  designating  an  alternate 
airport.  Use  of  the  term  "appropriate"  is 
also  consistent  with  the  provisions  of  14 
CFR  91.103  which  requires  each  pilot  in 
command,  before  beginning  a  flight,  to 
become  familiar  with  all  available 
information  concerning  that  flight. 
With  regard  to  the  use  of  weather 
forecasts,  the  FAA  notes  that  although  a 
weather  forecast  may  be  valid  for  a 
period  as  long  as  24  hours,  only  the 
most  ciurent  and  valid  weather  forecast 
is  considered  "appropriate."  In  some 
instances  a  current  weather  forecast  may 
be  issued,  however  it  may  not  be  valid 
for  the  time  period  required  to  be 
considered  by  an  operator  when 
choosing  an  alternate  airport.  Such  a 
report  is  not  considered  "appropriate." 
Any  superceded  weather  report  is  not 
considered  ciurent  and  its  use  in 
determining  an  alternate  airport  is  not 
considered  appropriate. 

The  rule  also  does  not  include  the 
descriptive  term  "prevailing"  with  the 
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phrase  "weathei  forecasts"  because 
"prevailing"  is  used  to  refer  to  actual 
weather  conditi(  >ns  observed  at  a  station 
and  not  to  weather  forecasts.  Its  use  in 
the  context  of  the  original  proposal  was 
therefore  improper  and  has  been 
deleted. 

Format  of  the  fl(  gulatory  Text 

In  response  to  the  FAA's  request  in 
the  original  NPF  M  for  specific 
comments  on  wnether  readers  preferred 
a  tabular  or  a  narrative  format  in 
portions  of  §§  91.167  (b)  and  91.169  (b) 
and  (c),  seven  cimmenters  addressed 
the  subject.  Three  commenters  preferred 
the  tabular  format;  two  preferred  the 
narrative;  and  t^'o  stated  that  either 
jtable.  Upon  further 
pe  FAA  has  decided  not 
I  in  the  form  in  which 
jally  proposed  because 
the  format  might  be  confusing  to  some 
people.  The  FAA  is  currently  reviewing 
part  91  to  see  h^w  tables  and  other  plain 
language  writinfe  techniques  could 
improve  reader  comprehension.  Until 
this  review  is  completed,  the  FAA  has 
decided  to  use  me  narrative  format  for 
§  §  91.167  (b)  add  91.169  (b)  and  (c).  but 
might  reconsider  this  decision  in  future 
rulemaking. 
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of  approach  to  have  a  visibility  of  at 
least  IV4  miles  to  be  considered  an 
acceptable  alternate  airport.  The  original 
NPRM,  however,  would  have  permitted 
the  designation  of  an  airport  that  is 
forecast  to  have  1  mile  visibility  as  an 
alternate  airport  on  a  helicopter 
instnmient  flight  plan.  The  FAA  agrees 
with  the  commenters  and  has  changed 
the  language  in  that  section  accordingly. 
One  of  the  commenters  also  stated  that 
if  an  aircraft  is  equipped  with  the 
appropriate  advanced  equipment  that 
enhances  situational  awareness  and 
reduces  pilot  workload,  the  aircraft 
should  be  eligible  for  alternate  minima 
that  are  lower  than  those  the  FAA 
proposed.  The  FAA  believes  the 
comment  is  outside  the  scope  of  this 
rulemaking  action  and,  therefore,  is 
adopting  the  alternate  minima  set  forth 
in  this  final  nile. 

Technical  Corrections 

For  the  reasons  previously  specified 
in  the  discussion  of  "Weather  Reports 
and  Forecasts"  imder  "Discussion  of 
Comments  to  the  Original  NPRM,"  the 
final  rule  retains  the  language  originally 
proposed  in  §  91.167  (a).  This  language 
is  substantively  identical  to  the 
language  in  current  §91.167  (a). 

In  addition,  in  §  91.169  (c)(2),  the 
word  "or"  has  been  changed  to  "and." 
This  change  was  made  because  the 
intent  of  the  proposal  was  only  to 
require  the  more  restrictive  VFR  ceiling 
and  visibility  minima  for  the  alternate 
airport  if  no  instrument  approach 
procedure  had  been  published  or 
issued. 

Discussion  of  Dates 

The  Administrative  Procedures  Act 
(APA)  (5  U.S.C.  553  (d))  requires 
publication  of  an  amendment  in  the 
Federal  Register  at  least  30  days  before 
the  effective  date,  unless  good  cause  is 
determined.  Because  this  final  rule  will 
increase  safety  by  enabling  more 
helicopter  pilots  to  operate  under  IFR  in 
marginal  weather  conditions  without 
the  restrictions  imposed  by  the  current 
regulations,  the  FAA  has  determined 
that  there  is  no  reason  to  delay  the 
effective  date  for  30  days.  The  rule  is 
therefore  effective  upon  publication  in 
the  Federal  Register. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  new  requirements  for 
information  collection  associated  with 
this  final  rule. 


International  Compatibility 

In  keeping  with  U.S.  obligations 
imder  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximujn  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  intends  to  file  the  following 
differences. 

This  rule  does  not  prescribe  that  the 
weather  at  the  airport  of  intended 
landing  be  at  or  above  the  operating 
minima  at  the  estimated  time  of  arrival. 
Paragraph  2.6.2.1  of  ICAO  annex  6,  Part 
ID,  International  Operations — 
Helicopters,  Section  HI.  International 
Generd  Aviation,  Chapter  2,  Flight 
Operations,  requires  that  the  heliport  of 
intended  landing  meet  operating 
minima  at  the  estimated  time  of  arrival. 

This  rule  would  require  helicopter 
operators  to  evaluate  weather  conditions 
at  the  airport  of  intended  landing  from 
the  estimated  time  of  arrival  imtil  one 
hoiu-  after  the  estimated  time  of  arrival 
when  determining  whether  an  alternate 
airport  is  required.  Paragraph  2.6.2.2  of 
ICAO  Annex  6,  Part  III,  Section  III 
requires  an  operator  to  evaluate  weather 
conditions  at  the  heliport  of  intended 
landing  ft-om  two  hours  before  to  two 
hours  after  the  estimated  time  of  arrival 
or  ft-om  the  actual  time  of  departure  to 
two  hours  after  the  estimated  time  of 
arrival  or  from  the  actual  time  of 
departure  to  two  hours  after  the 
estimated  time  of  arrival. 

Paragraph  2.7.1  of  ICAO  Annex  6,  Part 
III,  Section  III  states  that  an  alternate 
shaU  be  required  in  an  operator's  flight 
plan  unless  the  weather  conditions 
specified  in  paragraph  2.6.2.2  of  that 
section  prevail  or  other  specific 
conditions  related  to  isolated  heliports 
are  met  and  a  point  of  no  return  (PNR) 
determination  is  made,  if  applicable. 
The  weather  conditions  for  the  selection 
of  an  alternate  differ  fi-om  those 
specified  in  paragraph  2.6.2.2.  and  the 
rule  does  not  address  isolated  heliports 
and  PNR  determinations. 

The  FAA  has  not  adopted  the  ICAO 
standards  for  the  reasons  discussed 
earlier  in  this  preamble. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
xmdergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
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economic  effect  of  regulatory  changes 
on  small  entities.  Third,  0MB  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  And  fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
writtep  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  rule  is  not  "a 
significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26, 1979).  This  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  will  not 
constitute  a  barrier  to  international 
trade.  This  rule  will  not  impose  any 
additional  equipment,  training,  or  other 
cost  to  the  aviation  industry.  Therefore, 
there  will  he  no  compliance  costs 
associated  with  the  rule.  The  FAA 
estimates  that  the  rule  will  provide  $58 
million  ($41  million,  present  value)  in 
benefits  over  the  next  10  years.  In 
addition,  there  will  be  the  non- 
quantified  benefits  which  include  a 
reduction  in  the  level  of  aircraft  noise 
experienced  by  individuals  on  the 
ground  when  helicopters  fly  at  higher 
altitudes  and  possible  savings  in 
corporate  personnel  time  associated 
with  enhanced  corporate  flight 
operations. 

The  rule  will  not  present  a  significant 
impediment  to  either  U.S.  firms  doing 
business  abroad,  or  foreign  firms  doing 
business  in  the  United  States. 
Furthermore,  the  FAA  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  does 
not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  Therefore,  the  requirements  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  5  U.S.C.  601-612,  was  enacted 
by  the  U.S.  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  a  regulatory  flexibility  anedysis 
if  a  rule  has  a  significant  economic 


impact  on  a  substantial  number  of  small 
business  entities.  FAA's  interim 
regulatory  flexibility  policy  and 
guidelines  establish  threshold  costs  and 
small  entity  size  standards  for 
complying  with  RFA  requirements.  This 
guidance  defines  small  entities  in  terms 
of  size  thresholds,  significant  economic 
impact  in  terms  of  annualized  cost 
thresholds,  and  substantial  number  as  a 
number  which  is  not  less  than  eleven 
and  which  is  more  than  one-third  of  the 
small  entities  subject  to  the  final  rule. 

This  rule  will  impact  entities 
regulated  by  part  91.  The  FAA  has 
determined  that  there  are  no  compliance 
costs  associated  witi  this  rule.  The  FAA 
has  also  solicited  comments  during  this 
rulemaking.  No  operators  responded 
that  they  felt  they  would  be  negatively 
impacted  from  implementation  of  the 
rule.  Only  positive  comments  were 
received  supporting  the  FAA's  position 
that  this  rulemaking  will  not  place  any 
additional  requirements  on  the  aviation 
industry.  Therefore,  the  FAA  believes 
that  there  are  no  compliance  costs 
associated  with  the  rule.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  605  (b)),  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Statement 

The  provisions  of  this  rule  will  have 
little  or  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Federalism  Implications 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  The  FAA  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 
Assessment 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1501-1571.  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  goverrunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 


Act.  2  U.S.C.  1534(a).  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  will  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act. 
2  U.S.C.  1533.  which  supplements 
section  204(a).  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any  ^ 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 


Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Pub.  L.  94-163.  as  amended  (43 
use.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  final  rule 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects 

14CFRPart21 

Aircraft.  Aviation  safety.  Exports. 
Imports.  Reporting  and  recordkeeping 
requirements. 

14CFRPart27 

Aircraft.  Aviation  safety. 
14CFRPart29 

Aircraft,  Aviation  safety. 
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14CFRPart91 

Aircraft,  Airp|orts,  Aviation  safety. 

The  Amendmei  it 

In  considerat  on  of  the  foregoing,  the 
Federal  Aviatio  a  Administration 
amends  parts  2  1,  27,  29,  and  91  of 
Chapter  I,  title    4,  Code  of  Federal 
Regulations,  as  [follows: 

PART  21— CEF^FICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 


Authority:  42 

106(g).  40105 
44709,  44711 


1.  The  authority  citation  for  part  21 
continues  to  rend  as  follows: 

.S.C.  7572;49U.S.C. 
40(113.  44701-44702,  44707, 
44^13,44715,45303. 


SFAR  No.  29-4    [Removed] 

2.  Remove  S|  lecial  Federal  Aviation 
Regulation  (SF  \K)  No.  29-^1— Limited 
IFR  Operations  of  Rotorcraft  from  part 
21. 

PART  27— AIRWORTHINESS 
STANDARDS^ORMAL  CATEGORY 
ROTORCRAFI 

3.  The  autho  :ity  citation  for  part  27 
continues  to  r^d  as  follows: 

Authority:  49 
44702.  44704. 


SFAR  No.  29-4 


J.S.C.  106(g),  40113,  44701- 


[Removed] 

4.  Remove  SpAR  No.  29-4  from  in 
part  27. 

PART  29— Air^WORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

5.  The  authc  rity  citation  for  part  29 
continues  to  r(  ad  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704. 

SFAR  No.  29-4    (Removed] 

6.  Remove  S  FAR  No.  29-4  from  in 
part  29. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

7.  The  auth(  irity  citation  for  part  91 
continues  to  rpad  as  follows: 


Authority:  49 
40113,40120, 
44711,44712, 
46306,46315, 
47122,  47508. 
29  of  the  Conv^tion 
Aviation  (61 


U.S.C.  106(g),  1155,  40103, 

4|4101,  44111,  44701,  44709, 

5,  44716,  44717.  44722, 

16,  46504,  46506-46507, 

-^7528-47531,  articles  12  and 

on  International  Civil 

.  1180). 


4  4715 
4  631 


stit 


SFAR  No.  29-4 

8.  Remove 
Regulation  (S 


[Removed] 

Special  Federal  Aviation 
AR)  No.  29-4,  Limited 


IFR  Operations  of  Rotorcraft,  from  part 
91. 
9.  Revise  §  91.167  to  read  as  follows: 

§  91 .1 67    Fuel  requirements  for  flight  in  IFR 
conditions. 

(a)  No  person  may  operate  a  civil 
aircraft  in  IFR  conditions  unless  it 
carries  enough  fuel  (considering 
weather  reports  and  forecasts  and 
weather  conditions)  to — 

(1)  Complete  the  flight  to  the  first 
airport  of  intended  landing; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fly  from  that  airport 
to  the  alternate  airport;  and 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruising  speed  or,  for 
helicopters,  fly  after  that  for  30  minutes 
at  normal  cruising  speed. 

(b)  Paragraph  (a)(2)  of  this  section 
does  not  apply  if: 

(1)  Part  97  of  this  chapter  prescribes 
a  standard  instrument  approach 
procedure  to,  or  a  special  instrument 
approach  procedure  has  been  issued  by 
the  Administrator  to  the  operator  for, 
the  first  airport  of  intended  landing;  and 

(2)  Appropriate  weather  reports  or 
weather  forecasts,  or  a  combination  of 
them,  indicate  the  following: 

(i)  For  aircraft  other  than  helicopters. 
For  at  least  1  hour  before  and  for  1  hour 
after  the  estimated  time  of  arrival,  the 
ceiling  will  be  at  least  2.000  feet  above 
the  airport  elevation  and  the  visibility 
will  be  at  least  3  statute  miles. 

(ii)  For  helicopters.  At  the  estimated 
time  of  arrival  and  for  1  hour  after  the 
estimated  time  of  arrival,  the  ceiling 
will  be  at  least  1,000  feet  above  the 
airport  elevation,  or  at  least  400  feet 
above  the  lowest  applicable  approach 
minima,  whichever  is  higher,  and  the 
visibility  will  be  at  least  2  statute  miles. 

10.  Revise  §91.169  (a),  (b),  and  (c)  to 
read  as  follows: 

§  91 .1 69    IFR  flight  plan:  Information 
required. 

(a)  Information  required.  Unless 
otherwise  authorized  by  ATC.  each 
person  filing  an  IFR  flight  plan  must 
include  in  it  the  following  information: 

(1)  Information  required  under 
§91.153  (a)  of  this  part; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  alternate  airport. 

(b)  Paragraph  (a)(2)  of  this  section 
does  not  apply  if : 

(1)  Part  97  of  this  chapter  prescribes 
a  standard  instrvunent  approach 
procedm-e  to,  or  a  special  instrument 
approach  procedure  has  been  issued  by 
the  Administrator  to  the  operator  for. 
the  first  airport  of  intended  landing;  and 

(2)  Appropriate  weather  reports  or 
weather  forecasts,  or  a  combination  of 
them,  indicate  the  following: 


(i)  For  aircraft  other  than  helicopters. 
For  at  least  1  hour  before  and  for  1  hour 
after  the  estimated  time  of  arrival,  the 
ceihng  will  be  at  least  2,000  feet  above 
the  airport  elevation  and  the  visibility 
will  be  at  least  3  statute  miles. 

(ii)  For  helicopters.  At  the  estimated 
time  of  arrival  and  for  1  hour  after  the 
estimated  time  of  arrival,  the  ceiling 
will  be  at  least  1,000  feet  above  the 
airport  elevation,  or  at  least  400  feet 
above  the  lowest  applicable  approach 
minima,  whichever  is  higher,  and  the 
visibility  will  be  at  least  2  statute  miles. 

(c)  IFR  alternate  airport  weather 
minima.  Unless  otherwise  authorized  by 
the  Administrator,  no  person  may 
include  an  alternate  airport  in  an  IFR 
flight  plan  unless  appropriate  weather 
reports  or  weather  forecasts,  or  a 
combination  of  them,  indicate  that,  at 
the  estimated  time  of  arrival  at  the 
alternate  airport,  the  ceiling  and 
visibility  at  that  airport  will  be  at  or 
above  the  following  weather  minima: 

(1)  If  an  instrument  approach 
procedure  has  been  published  in  part  97 
of  this  chapter,  or  a  special  instrument 
approach  procedure  has  been  issued  by 
the  Administrator  to  the  operator,  for 
that  airport,  the  following  minima: 

(i)  For  aircraft  other  than  helicopters: 
The  alternate  airport  minima  specified 
in  that  procedure,  or  if  none  are 
specified  the  following  standard 
approach  minima: 

(A)  For  a  precision  approach 
procedure.  Ceiling  600  feet  and 
visibility  2  statute  miles. 

(B)  For  a  nonprecision  approach 
procedure.  Ceiling  800  feet  and 
visibility  2  statute  miles. 

(ii)  For  helicopters:  Ceiling  200  feet 
above  the  minimmn  for  the  approach  to 
be  flown,  and  visibility  at  least  1  statute 
mile  but  never  less  than  the  minimum 
visibility  for  the  approach  to  be  flown, 
and 

(2)  If  no  instnmient  approach 
procedtire  has  been  published  in  part  97 
of  this  chapter  and  no  special 
instrument  approach  procedure  has 
been  issued  by  the  Administrator  to  the 
operator,  for  the  alternate  airport,  the 
ceiling  and  visibility  minima  are  those 
allowing  descent  from  the  ME  A. 
approach,  and  landing  under  basic  VFR. 
***** 

Issued  in  Washington.  DC,  on  January  13, 
2000. 

Jane  F.  Garvey, 
Administrator. 
[FR  Doc.  00-1326  Filed  1-20-00;  8:45  am] 
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DEPARTMENT  3F  EDUCATION 

(CFDANo.  B4.28C) 

Office  of  Educa  lional  Research  and 
Improvement;  Telecommunications 
Demonstration  Project  for  Mathematics 
Notice  Inviting  Applications  for  New 
Awards  for  Fis<  ai  Year  (FY)  2000 

Note  To  Applic  ints 

This  notice  is  a  complete  application 
package.  Togetl'  er  with  the  statute 
authorizing  the  program  and  applicable 
regulations  governing  the  program, 
including  the  E  lucation  DNepartment 
General  Admin  strative  Regulations 
(EDGAR),  the  n  )tice  contains  all  of  the 
information,  ap  ilication  forms,  and 
instructions  yoi  i  need  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  Proj  ram 

The  purpose  afthe 
Telecommunic  itions  Demonstration 
Project  for  Mai]  lematics  is  to  support  a 
grant  to  a  nonp  ofit  telecommunications 
entity,  or  partn  jrship  of  those  entities, 
to  carry  out  a  n  itional 
telecommunica  tions-based 
demonstration  iroject  to  improve  the 
teaching  of  mal  hematics. 

Eligible  Applic  uits 

Nonprofit  telecommunications  entity 
or  partnership  sf  those  entities. 

Deadline  For  i  eceipt  of  Applications 

March  10,  2C  00. 

Note:  We  musi  receive  all  applications  on 
or  before  this  dai  b.  This  requirement  takes 
exception  to  the  education  Department 
General  Adminii  trative  Regulations 
(EDGAR),  34  CFl  t  75.102.  Under  the 
.Administrative  F  rocedure  Act  (5  U.S.C.  553), 
the  Department  ]  enerally  offers  interested 
parties  the  oppo  tunity  to  comment  on 
proposed  regula  ions.  However,  this 
exception  to  ED<  lAR  makes  procedural 
changes  only  an  I  does  not  establish  new 
substantive  polii  :y.  Therefore,  under  5  U.S.C. 
553(b)(A),  the  A  isistant  Secretary  for 
Educational  Res  sarch  and  Improvement  has 
determined  that  proposed  rulemaking  is  not 
required. 

Deadline  Fo  •  Intergovernmental 
Review:  May  1 3,  2000. 

Estimated  Available  Funds: 
$8,500,000. 

Estimated  R  inge  of  Awards:  Up  to 
$8,500,000. 

Maximum  /  ward:  We  will  reject  any 
application  th  it  proposes  a  budget 
exceeding  $8,!  iOO,000  per  year.  The 
Secretary  may  change  the  maximum 
amount  throu  [h  a  notice  published  in 
the  Federal  R  sgister. 

Estimated  i>  umber  of  Awards:  1-3. 

Note:  The  De  lartment  is  not  bound  by  any 
estimates  in  thi ;  notice. 

Project  Peri  jd;  Up  to  60  months. 


Please  note  that  all  applicants  for 
multi-year  awards  are  required  to 
provide  detailed  budget  information  for 
the  total  grant  period  requested. 

Budget  Period:  12  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  reviewers  use  to 
evaluate  yoiir  application.  Although  a 
standard  outline  is  not  required,  you 
should  address  the  application 
requirements  and  selection  criteria 
discussed  in  this  application  package. 
You  must  limit  your  narrative  to  the 
equivalent  of  no  more  than  25  pages 
using  the  following  stcmdards: 

•  A  "page"  is  8.5"  x  11".  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 

graphs.  » 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
address  in  the  application  narrative  all 
of  the  requirements  stated  in  this  notice. 

If,  to  meet  the  page  limit,  you  use 
more  than  one  side  of  the  page,  you  use 
a  larger  page,  or  you  use  a  print  size, 
spacing,  or  margins  smaller  than  the 
standards  in  this  notice,  your 
application  will  be  rejected. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  81,  82,  85, 
and  86. 

Description  of  Program:  The 
Telecommunications  Demonstration 
Project  for  Mathematics  is  authorized  by 
Part  D  of  Title  III  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (20  U.S.C.  6951-6952). 

The  Secretary  is  authorized  to  award 
grants  to  a  nonprofit 
telecommunications  entity,  or  a 
partnership  of  those  entities,  to  carry 
out  a  national  telecommunications- 
based  demonstration  project  to  improve 
the  teaching  of  mathematics.  The  project 
must  be  designed  to  assist  elementary 
and  secondary  school  teachers  in 
preparing  all  students  for  achieving 
State  content  standards.  The  project 
must  be  conducted  at  elementary  and 
secondary  school  sites  in  at  least  15 
States. 


Application  Requirements:  Each 
nonprofit  telecommunications  entity,  or 
partnership  of  those  entities,  that 
desires  a  grant  must  submit  an 
application  that — 

(1)  Demonstrates  that  the  applicant 
will  use  the  existing  publicly  funded 
telecommunications  infrastructure  to 
deliver  video,  voice,  and  data  in  an 
integrated  service  to  train  teachers  in 
the  use  of  new  standards-based 
curricula  materials  and  learning 
technologies; 

(2)  Assures  that  the  project  for  which 
assistance  is  sought  will  be  conducted 
in  cooperation  vtdth  appropriate  State 
educational  agencies,  local  educational 
agencies.  State  or  local  nonprofit  public 
telecommunications  entities,  and  a 
national  mathematics  education 
professional  association  that  has 
developed  content  standards;  and 

(3)  Assures  that  a  significant  portion 
of  the  benefits  available  for  elementary 
and  secondary  schools  from  the  project 
for  which  assistance  is  sought  will  be 
available  to  schools  of  local  educational 
agencies  which  have  a  high  percentage 
of  children  counted  for  the  purpose  of 
part  A  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  for  a  new  grant 
imeler  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria.  (1)  Need  for  Project 
(20  points),  (i)  The  Secretary  considers 
the  need  for  the  proposed  project. 

(ii)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(B)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(2)  Significance  (35  points),  (i)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(ii)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  national  significance  of  the 
proposed  project. 

(B)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement. 

(C)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
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strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(D)  The  extent  to  which  the  results  of 
the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
others  to  use  the  information  or 
strategies. 

(E)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(3)  Quality  of  Project  Services  (20 
points),  (i)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensiuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  training 
or  professioned  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(B)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners  for  maximizing  the 
effectiveness  of  project  services. 

(4)  Quality  of  the  Project  Evaluation 
(25  pointsj.-ii)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(A)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(B)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(C)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

What  Data  Collection  and  Reporting  Are 
Required? 

The  Government  Performance  and 
Resuhs  Act  (GPRA)  of  1993  places  new 
management  expectations  and 
requirements  on  Federal  departments 
and  agencies  by  creating  a  framework 
for  more  effective  planning,  budgeting, 


program  evaluation,  and  fiscal 
accountability  for  Federal  programs. 
The  piupose  of  the  Act  is  to  improve 
public  confidence  by  holding  agencies 
accountable  for  achieving  program 
results.  Departments  and  agencies  must 
clearly  describe  the  goals  and  objectives 
of  their  programs,  identify  resources  and 
actions  needed  to  accomplish  these 
goals  and  objectives,  develop  a  means  of 
measuring  progress  made,  and  regularly 
report  on  their  achievement.  The 
Telecommunications  Demonstration 
Project  for  Mathematics  program 
established  as  its  GPRA  objective  that 
the  program  will  "promote  excellent 
teaching  in  mathematics  through 
sustained  professional  development  and 
teacher  networks."  The  indicator  for 
meeting  this  objective  is  increasing 
participation  in  sustained  professional 
development:  The  number  of  teachers 
sharing  resources  and  engaged  in  other 
professional  development  activities 
through  on-line  learning  communities 
will  increase  annually.  (For  a  copy  of 
the  ED  FY  2000  Annual  Plan  see  http:/ 
/www.ed.gov/pubs/plaBrpts.html). 

ED  staff  are  developing  plans  to 
collect  and  report  valid  data  to  measure 
progress  towards  meeting  the  GPRA 
objective,  as  well  as  to  collect  other 
information  needed  for  program 
monitoring  and  improvement.  Funded 
projects  will  be  required  to  submit  these 
data  as  part  of  their  annual  and  final 
performance  reports  to  the  U.S. 
Department  of  Education. 

One  important  source  of  information 
on  successes  and  lessons  learned  is  the 
project  evaluation  conducted  under 
individual  grants.  A  strong  project 
evaluation  plan  should  be  included  in 
the  grant  application.  The  evaluation 
should  shape  the  development  of  the 
project  from  the  beginning  of  the  grant 
period.  The  evaluation  plan  should: 

•  Include  clear  benchmarks  to 
monitor  progress  toward  key  objectives; 

•  Include  outcome  measures  to  assess 
impact  on  the  intended  recipients  of 
services; 

•  Identify  the  project  evaluator  and 
describe  his  or  her  qualifications; 

•  Describe  the  evaluation  design 
including:  (1)  What  types  of  data  will  be 
collected;  (2)  when  various  types  of  data 
will  be  collected;  (3)  what  designs  and 
methods  will  be  used;  (4)  what 
instruments  will  be  developed  and 
when;  (5)  how  the  data  will  be  analyzed; 
(6)  when  reports  of  results  and 
outcomes  will  be  available;  and  (7)  how 
information  will  be  used  by  the  project 
to  monitor  progress  and  to  provide 
accountability  information  to 
stakeholders  both  at  the  initial  site  and 
effective  strategies  for  replication 
elsewhere. 


Intergovenunental  Review  of  Federal 

Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovemmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contac*  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  on^tate,  you  should 
immediately  dontact  the  SPOC  for  feach 
of  those  Statea^d  foUpw-the-prtJtedure 
established  in  eaetrSfate  under  the 
Executive  order.  If  you  want  to  know 
the  name  and  address  of  any  SPOC,  see 
the  list  in  the  Appendix  to  this 
application  notice;  or  you  may  view  the 
latest  official  SPOC  list  on  the  Web  site 
of  the  Office  of  Management  and  Budget 
at  the  following  address: 

http://www.whitehouse.gov/omb/ 
grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
SPOC  and  any  comments  from  State, 
areawide,  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the 
date  indicated  in  this  application  notice 
to  the  following  address:  The  Secretary, 
E.O.  12372— CFDA#  84.286,  U.S. 
Department  of  Education,  Room  7E200. 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125. 

We  will  determine  proof  of  mailing 
under  34  CFR  75.102  {Deadline  date  for 
applications).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH  AN 
APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

Instructions  For  Transmitting 
Applications 

(a)  If  you  want  to  apply  for  a  grant, 
you  must — 
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Protection  of  Human  Subjects  in 
Research  (Attachment  to  ED  424). 

Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

Application  Narrative. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B)  (Rev. 
7/97). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013,  12/98)  and  instructions. 

Certification  regarding  Debarment, 
Suspension.  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014.  9/90) 
and  instructions. 

(Note;  ED  80-0014  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.)  ' 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7/97))  (if 
applicable)  and  instructions. 

You  may  submit  information  on  a 
photostatic  copy-ef  the  application  and 
budget  forms,  the  assurances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signature.  We  will  not  award  a  grant 
unless  we  have  received  a  completed 
application  form. 

For  Further  Information  Contact:  Jean 
Tolliver.  U.S.  Department  of  Education. 
555  New  Jersey  Avenue.  NW.,  room  520, 
Washington,  DC  20208-5544. 
Telephone:  (202)  219-2097.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  or  by 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
this  application  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 


U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  D.C.  area,  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  6951-6952. 
Dated:  January  18,  2000. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

Appendix— Estimated  Public  Reporting 
Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  you  are  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  collection  of 
information  is  1850-0760  (Expiration 
Date:  1/31/2003).  We  estimate  the  time 
required  to  complete  this  collection  of 
information  to  average  40  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
sources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651. 

If  you  have  any  comments  or  concerns 
regarding  the  status  of  your  submission 
of  this  form,  write  directly  to: 
Telecommunications  Demonstration 
Project  for  Mathematics,  Attn:  84.286. 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20208-5544. 

Instructions  for  Preparing  Your 
Application  Narrative 

Before  preparing  your  application 
narrative,  you  should  read  carefully  the 
entire  application  package  before 
begirming  to  prepare  your  application. 
The  Selection  Criteria  state  what  you 
must  propose  to  do,  and  what  criteria 
will  be  used  to  evaluate  your 
application. 

The  Application:  Your  application 
should  include: 

1.  Title  Page.  Use  the  Title  Page  form 
(Standard  Form  424)  included  in  these 
guidelines. 

2.  Table  of  Contents.  Include  a  one- 
page  table  of  contents. 

3.  Abstract.  Provide  a  one-page, 
double-spaced  abstract  that  desaibes 
the  need  to  be  addressed  by  the  project, 
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summarizes  the  proposed  activities,  and 
identifies  the  intended  outcomes.  It  is 
helpful  to  include  on  this  page  your 
name,  address,  and  phone  numbers. 

4.  Narrative.  {Note:  The  section  on 
PAGE  LIMIT  elsewhere  in  this 
application  notice  applies  to  yoin 
application). 

5.  Budget.  Use  the  attached  Budget 
Summary  form  (ED  Form  524),  or  a 
suitable  facsimile,  to  present  a  complete 
budget  summary  for  each  year  of  the 
project. 

Please  provide  a  justification  for  this 
budget  by  including,  for  each  year,  a 
narrative  for  each  budget  line  item 
which  explains:  (1)  The  basis  for 
estimating  the  costs  of  professional 
personnel  salaries,  benefits,  project  staff 
travel,  materials  and  supplies, 
consultants  and  subcontracts,  indirect 
costs,  and  any  projected  expenditures; 
(2)  how  the  major  cost  items  relate  to 
the  proposed  activities;  (3)  the  costs  of 
evaluation;  and  (4)  a  detailed 


description  explaining  in-kind  support 
or  funding  provided  by  partners  in  the 
project,  if  any. 

The  Appendix:  Your  application 
should  be  accompanied  by  an  appendix 
which  includes: 

1.  Project  Personnel.  Please  provide  a 
brief  summary  of  the  backgroimd  and 
experience  of  key  project  staff  as  they 
relate  to  the  specific  project  activities 
you  are  proposing. 

2.  Ust  of  Partners.  List  all  project 
partners  and  other  sources  of  support, 
their  contact  persons,  addresses, 
telephone  numbers,  fax  numbers,  and  E- 
mail  addresses.  The  roles  and 
contributions  of  all  partners  and  other 
som-ces  of  support  should  be  described 
within  the  25-page  narrative,  but  letters 
of  commitment  should  be  included  in 
this  section  of  the  appendix  to  clearly 
document  the  role  and  contribution  of 
each  member. 

3.  Evidence  of  Previous  Success. 
Include  a  brief  summary  of  any 


evaluation  studies,  reports,  or  research 
that  may  document  the  effectiveness  or 
success  of  the  applicant  or  of  the 
activities  proposed  in  the  narrative 
section  of  the  application. 

4.  Evaluation  Plan.  A  brief  plan 
should  identify  what  types  of  data  will 
be  collected,  when  data  will  be 
collected,  the  design  and  methods  to  be 
used,  what  instruments  will  be 
developed,  how  data  will  be  analyzed, 
and  when  reports  of  results  and 
outcomes  will  be  available. 

Other  Attachments:  Other 
attachments  are  not  encouraged. 
Reviewers  will  have  a  limited  time  to 
read  each  application.  Supplementary 
materials  such  as  videotapes,  CD- 
ROMs,  files  on  disks,  commercial 
publications,  press  clippings, 
testimonial  letters,  etc.  will  not  be 
reviewed  and  will  be  returned  to  you. 

BILUNG  CODE  400(M)1-U 
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State  Single  Points  of  Contact  (SPOCs) 

In  accordance  with  Executive  Order  12372,  Intergovernmental  Review  of  Federal  Programs,  this  hsting  represents 
the  de<  ignated  SPOCs.  Because  participation  is  voluntary,  some  States  and  Territories  no  longer  participate  in  the 
These  include:  Alabama,  Alaska,  American  Samoa,  Colorado,  Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota,  Montana,  Nebraska,  New  Jersey,  New  York,  Ohio,  Oklahoma,  Oregon, 
Pcnns)  Ivania,  South  Dakota,  Tennessee,  Vermont,  Virginia,  and  Washington.  An  applicant  is  still  eligible  to  apply 
for  a  giant  or  grants  even  if  its  respective  State,  Territory,  Commonwealth,  etc.  does  not  have  a  SPOC. 


ARI2  0NA 

Joni  S  aad 

Arizo  m  State  Clearinghouse 
3800  '^.  Central  Avenue 
Fourt(  :enth  Floor 
Phoeiiix,  Arizona  85012 
Telephone:  (602)  280-1315 
Fax:  «02)  280-8144 
jonis(^ep.state.az.us 


CALIFORNIA 

Grants  Coordination 

State  Clearinghouse 

Office  of  Planning  and  Research 

P.  O.  Box  3044,  Room  222 

Sacra  nento,  California  95812-3044 

Telep  lone:  (916)  445-0613 

Fax; (916) 323-3018 

state.  :learinghouse@opr.ca.gov 


DISl  RICT  OF  COLUMBIA 

Ron !  «ldon 

Ofllc  t  of  Grants  Management  and  Development 

717  14th  Street,  N.W.  Suite  1200 

WasHington,  D.C.  20005 

Telephone:  (202)  727-1705 

Fax:   202)727-1617 

ogirK  -ogmd@dcgov.org 


GEORGIA 

Georijia  State  Clearinghouse 
270  ^  /ashmgton  Street,  SW 
Atlan  ta,  Georgia  30334 
Telephone:  (404)  656-3855 
Fax:   404)  656-7901 
gach(  ^mail.opb.state.ga.us 


Sutc 

212 

Indi 

Telqihi 

Fax: 


ARKANSAS 

Tracy  L.  Copeland 
Manager,  State  Clearinghouse 
Office  of  Intergovernmental  Services 
Department  of  Finance  and  Administration 
1515  W.  7th  St.,  Room  412 
Little  Rock,  Arkansas  72203 
Telephone:  (501)  682-1074 
Fax:(501)682-5206  >■ 

tlcopcland@dfa.state.ar.us _ 


DELAWARE 

Charles  H.  Hopkins 

Executive  Department 

Office  of  the  Budget 

540  S.  Dupont  Highway,  3rd  Floor 

Dover,  Delaware  19901 

Telephone:  (302)  739-3323 

Fax:(302)739-5661 

chopkins@state .  de .  us 


FLORIDA 

Cherie  L.  Trainor 
Florida  State  Clearinghouse 
Department  of  Community  Affairs 
2555  Shumard  Oak  Blvd. 
Tallahassee,  Florida  32399-2100 
Telephone:  (850)  922-5438 
(850)  414-5495  (direct) 
Fax:(850)414-0479 
cberie.trainor@dca.state.fl.us 


INDI  ANA 
Fran<  es  Williams 
Budget  AgeiKy 
5  tate  House 
India  [lapolis,  Indiaiu  46204-2796 
lone:  (317)  232-2972 
317)233-3323 
fwill  ams@sba. state. in.us 


ILLINOIS 

Virginia  Bova 

Department  of  Commerce  and  Community  Affairs 

James  R.  Thompson  Center 

100  West  Randolph,  Suite  3-400 

Chicago,  Illinois  60601 

Telephone:  (312)  814-6028 

Fax  (312)  814-1800 

vbova@conimerce.state.il.us • 


IOWA 

Steven  R.  McCann                                           * 
Division  of  Community  and  Rural  Development 
Iowa  Department  of  Economic  Development 
200  East  Grand  Avenue 
Des  Moines,  Iowa  50309 
Telephone:  (515)  242-4719 
Fax:(515)242-4809 
steve.mccann@idcd.state.ia.us 


if* 

11 
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KENTUCKY 

Kevin  J.  Goldsmith,  Director 
Sandra  Brewer,  Executive  Secretary 
Intergovernmental  Affairs 
Office  of  the  Governor 
700  Capitol  Avenue 
Frankfort,  Kentucky  40601 
Telephone:  (502)  564-261 1 
Fax:  (502)  564-0437 
kgoldsmith@mail.state.ky.us 
sbrewer@mail.state.ky.us 

MAINE                                                                          * 

Joyce  Benson     - 
State  Planning  Office 
1 84  State  Street 
38  State  House  Station 
Augusta,  Maine  04333 
Telephone:  (207)  287-3261 
(207)  287-1461  (direct) 
Fax:  (207)  287-6489 
joyce.benson@state.me.us 

MARYLAND 

Linda  Janey 

Manager,  Clearinghouse  and  Plan  Review  Unit 

Maryland  Office  of  Planning 

301  West  Preston  Street  -  Room  1 104 

Baltimore,  Maryland  21201-2305 

Telephone:  (410)  767-4490 

Fax:  (410)  767-4480 

linda@mail.op.state.md.us 

MICHIGAN 

Richard  PfafT 

Southeast  Michigan  Council  of  Governments 

660  Plaza  Dnve  -  Suite  1900 

Detroit,  Michigan  48226 

Telephone:  (313)961-4266 

Fax:(313)961-4869 

pfaff@semcog.org 

MISSISSIPPI 

Cathy  Mallette 

Clearinghouse  Officer 

Department  of  Finance  and  Administration 

550  High  Street 

303  Walters  Sillers  Building 

Jackson,  Mississippi  39201-3087 

Telephone:  (601)  359-6762 

Fax:  (601)  359-6758 

MISSOURI 

Lois  Pohl 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Jefferson  Building,  Room  915 

Jefferson  City,  Missouri  65102 

Telephone:  (573)  751-4834 

Fax:  (573)  522-4395 

pohll_@mail.oa. state. mo.us 

NEVADA 

Heather  Elliott    , 
Department  of  Administration 
State  Clearinghouse 
209  E.  Musser  Street,  Room  200 
Carson  City,  Nevada  89701 
Telephone:  (775)  684-0209 
Fax:  (775)  684-0260 
heIliott@govmail.  state,  nv.  us 

NEW  HAMPSHIRE 

Jeffrey  H.  Taylor 

Director,  New  Hampshire  Office  of  State  Planning 

Atta:  Intergovernmental  Review  Process 

Mike  Blake 

2  1/2  Beacon  Street 

Concord,  New  Hampshire  03301 

Telephone:  (603)  271-2155 

Fax:(603)271-1728 

jtaylor@osp.state.nh.us 

NEW  MEXICO 

Ken  Hughes 

Local  Government  Division 

Room  201  Bataan  Memorial  Building 

Santa  Fe,  New  Mexico  87503 

Telephone:  (505)  827-4370 

Fax:  (505)  827-4948 

khughes@dfa.state.nm.us 

NORTH  CAROLINA 

Jeanette  Fumey 

Department  of  Administration 

1302  Mail  Service  Center 

Raleigh,  North  Carolina  27699-1 302 

Telephone:  (919)  807-2323 

Fax:  (919)  733-9571 

jeanette.fumey@ncmail.net 

NORTH  DAKOTA 

Jim  Boyd 

Division  of  Community  Services 

600  East  Boulevard  Ave,  Dept  105 

Bismarck,  North  Dakota  58505-0170 

Telephone:  (701)  328-2094 

Fax:(701)328-2308 

jboyd@state.nd.us 

RHODE  ISLAND 

Kevin  Nelson 

Department  of  Administration 

Statewide  Planmng  Program 

One  Capitol  Hill 

Providence,  Rhode  Island  02908-5870 

Telephone:  (401)  222-2093 

Fax:(401)222-2083 

knelson@doa .  state .  ri .  us 
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SOI  JTH  CAROLINA 

Cm  ^agia  Burgess 

Bud  get  and  Control  Board 

Off  :e  of  State  Budget 

112!  Ladies  Street  -  12th  Floor 

Coll  imbia,  South  Carolina  29201 

Teh  phone:  (803)  734-0494 

Fax  (803)  734-0645 

abui  gess@budget.state.sc.us 


Sui: 
Sail 
Tell  ph( 
Fax 
cwri 


101 
P.O. 


Tel  rph 

Fax: 
jcffey 
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UTAH 

Car  )lyn  Wright 

State  Clearinghouse 
Go^^emor's  Office  of  Planning  and  Budget 
Capitol  -  Room  1 14 
Lake  City,  Utah  841 14 
lone:  (801)  538-1535 
!J  (801)  538-1547 
r  ight@gov.state.ut.us 


WISCONSIN 

Jefl  Smith 

Sec  :ion  Chief,  Federal/State  Relations 
Wisconsin  Department  of  Adminisn-ation 
East  Wilson  Street  -  6th  Floor 
Box  7868 
Madison,  Wisconsin  53707 
lone:  (608)  266-0267 
(608)267-6931 
smith@doa.state.wi.us 


TEXAS 

Tom  Adams 

Governors  Office 

Director,  Intergovernmental  Coordination 

P.O.  Box  12428 

Austin,  Texas  78711 

Telephone:  (512)463-1771 

Fax:(512)936-2681 

tadams@govemor.state.tx.us 


WEST  VIRGINIA 

Fred  Cutlip,  Director 
Conomunity  Development  Division 
West  Virginia  Development  Office 
Building  #6,  Room  553 
Charleston,  West  Virginia  25305 
Telephone:  (304)  558-4010 
Fax:  (304)  558-3248 
fcutlip@wvdo.org 


GIAM 

Dir  ;ctor 

Buieau  of  Budget  and  Management  Research 

Ofl  ice  of  the  Governor 

P.C  .  Box  2950 

Agina,  Guam  96910 

Tefcphone:  011-671-472-2285 

Faj:  01 1-472-2825 

jer<  ^.gov.gu 


NQRTH  MARIANA  ISLANDS 

Msi  Jacoba  T.  Seman 
Fedeal  Programs  Coordinator 
Office  of  Management  and  Budget 
Office  of  the  Governor 
Sajpan,  MP  96950 
Te  ephone:  (670)  664-2289 
Faj :  (670)  664-2272 
om  ).jseman@saipan.com 


IS  to  this  list  can  be  made  only  after  0MB  is  notified  by  a  State's  officially  designated  representative.  E-mail 
can  be  sent  to  grants@omb  eop  gov.   If  you  prefer,  you  may  send  correspondence  to  the  following  postal 
addfess:    Atm:  Grants  Management,  Office  of  Management  and  Budget,  New  Executive  Office  Building.  Suite 
6oJ,  725  17th  Street,  NW,  Washington,  DC  20503. 


Cha  nge; 


mes  sages  > 


WYOMING 

Sandy  Ross 

Dcparmient  of  Administration  and  Information 

2001  Capitol  Avenue,  Room  214 

Cheyenne,  WY  82002 

Telephone:  (307)  777-5492 

Fax:  (307)  777-3696 

srossl@missc.state.\vy.us 


PUERTO  RICO 

Norma  Burgos  /  Jose  E.  Caro 

Puerto  Rico  Plaiuiing  Board 

Federal  Proposals  Review  Office 

Minillas  Government  Center 

P.O.  Box  41 119 

San  Juan,  Puerto  Rico  00940-1 1 19 

Telephone:  (809)  727^M44 

(809)  723-6190 

Fax:  (809)  724-3270 


VIRGIN  ISLANDS 

Ira  Mills 

Director,  Office  of  Management  and  Budget 

#41  Norregade  Emancipati^  Garden 

Station,  Second  Floor 

Saint  Thomas,  Virgin  Islands  00802 

lrmills@usvi.org 
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Application  tor  Federal 
Education  Assistance 


Applicant  Information 

1.  Name  and  Address 
Legal  Name: 


Note:  If  available,  please  provide 
application  package  on  diskette 
and  specify  the  file  format 


U.S.  Department  of  Education 


FoiBi  Apprawsd 
OMBh4o.  1(75-0106 
Exp.  06/30/2001 


Organizational  Unit 


Address: 


City 

2.  Applicant's  D-U-N-S  Number:  |__| 

3.  Catalog  of  Federal  Domestic  Assistance  #:  84.286 


State 


County 


ZIP  Code  +  4 


J I       I       I       I 


4.  Project  Director:, 
Address : 


Title:  Telecommunications  Demonstnition  Project 
for  Mathematics 

6.  type  of  Applicant  (Enter  appropriate  letter  in  the  box.) 


City 
Tel.  #:  ( 


State 
.Fax#:( 


Zip  code  +  A 
) -_ 


E-Mail  Address: 


S.  Is  the  applicant  delinquent  on  any  Federal  debt? 
(If  "Yes.  "  attach  an  explanation.) 


Yes 


No 


A -State 
B- County 
C  -  Municipal 
D  -  Township 
E- Interstate 
F  -  Intennunicipal 
G  -  Special  District 

H  -  Independent  School  District 

1  -  Public  College  or  University 

J  -  Private.  Non-Profit  College  or  University 

K  -  Indian  Tribe 

L  -  Individual 

M  -  Privae.  Profit-Making  Organization 

N  -  Other  (Specify): 

7.  Novice  Applicant   Yes 


No 


Application  Information 

8.  Type  of  Submission: 

-PreApplication  -Application 

^Construction  ^Construction 

^Non-Construction       ^Non-Construction 

9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
Yes  {Date  made  available  to  the  Executive  Order  12372 

process  for  review):         I        I 

No    (If  "No,  "  check  appropriate  box  below.) 

Program  is  not  covered  by  E.G.  12372. 

Program  has  not  been  selected  by  State  for  review. 


1 1.  Arc  any  research  activities  involving  human  subjects  planned  at 

any  time  during  the  proposed  project  period?  Yes  No 

a.  If  "Yes,"  Exemption(s)  # :  b.  Assurance  of  Compliance  # : 

OR 


c.  IRB  approval  date: 


.  Full  IRB  or 

.  Expedited  Review 


12.  Descriptive  Title  of  Applicant's  Project; 


10.  Proposed  Project  Dates: 


/ 


/ 


/ 


Start  Date: 


End  Date: 


Estimated  Funding 


13a.  Federal 

S 

b.  Applicant 

s 

estate 

s 

d.  Local 

s 

e.  Other 

s 

t  Program  Income  S 

g.  TOTAL 

s 

ED424  (rev  1.12.99) 

_.oo 
_.oo 
_.oo 
_.oo 
_.oo 
_.oo 

.00 


Authorized  Representative  Information 

14.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/application  are  true 

and  correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  avrarxled. 
a.  Typed  Name  of  Authorized  Representative 


b.  Title: 


cTeL#:(  ) - Fax#:( 

d.  E-Mail  Address:  

e.  Signature  of  Authorized  Representative 


Date: 


Jl 
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1.  Legal 

name 
sistanci 


2.  D-U-NfS  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 

I  docs  not  have  a  D-U-N-S  Number,  you  can  obtain  the 

by  calling  1  -800-333-0505  or  by  completing  a  D-U-N-S  Num- 

[  Form,   The  form  can  be  obtamed  via  the  Internet  at  the 

:  URL    http://www.dnb.coin/(lbis/»boutdb/intlduns.htm. 


organij  ation 
numbe  t 
bcr  Re  |uest  1 
follow!  ng 


3.  Tm  Id  entiflcation  Number.  Enter  the  tax  identification  number  as 
assign(  d  by  the  Internal  Revenue  Service. 


4.  Catalt^ 

the 
requested. 


of  Federal  Domeftic  Assistance  (CFDA)  Number.   Enter 
CFpA  number  and  title  of  the  program  under  which  assistance  is 


ai  Idress 


9.  Type 
10.  Execi^ve 


lev 


revi 

and 

the 

1237^ 

(I 


fcur  ( 
St  ite  ; 


volvi 
posec 
arc 


activ  ities 


I  n  s  t  r  II  c  t  i  o  n  s 


ame  and  Address.  Enter  the  legal  name  of  applicant  and  the 
"  the  pnmary  organizational  unit  which  will  undertake  the  as- 
activily. 


ID  424 


Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
of  the  person  to  be  contacted  on  matters  involving  this 


5.  Projett 
mail 
application 

6.  Feder  il  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organi- 
zation IS  dehnquont  on  any  Federal  debt.  (This  question  refers  to  the 
applic  nfs  organization  and  not  to  the  person  who  signs  as  the  autho- 
nzed  I  rprescntative  Categories  of  debt  include  delinquent  audit  dis- 
allows nces.  loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  i  f  AppUcant.  Enter  the  appropriate  letter  in  the  box  provided. 

Novk  :  Applicant.  Check  "Yes"  only  if  assistance  is  being  requested 
under  » program  that  gives  special  consideration  to  novice  applicants 
and  y(  u  meet  the  program  requirements  for  novice  applicants.  By 
check  ng  'Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant n  quircments  specified  by  ED.  Otherwise,  check  "No." 

►f  Submission.  Self-explanatory. 

Order  12372.  Check  "Yes"  if  the  application  is  subject  to 

by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 

(4)  digit  year  (e.g..  12/12/2000).  Applicants  should  contact 

„  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 

to  determine  whether  the  application  is  subject  to  the  State  in- 

lergoJemmenlal  review  process.  Otherwise,  check  "No.*" 

II.  Prop<  «ed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit ;  car  (e.g.,  12/12/2000). 


12.  Hum^n  Subjects.    Check  "Yes"  or  "No"     If  research  activities  in- 
human  subjects  are  oat  planned  at  «nv  time  during  the  pro- 
project  penod.  check  "No."  The  remaining  parts  of  item  12 
not  applicable. 


tl  en  I 


res  tarch 


activities  involving  human  subjects,  whether  or  not  ex- 

from  Federal  regulations  for  the  protection  of  human  subjects, 

p  anned  at  anv  time  during  the  proposed  project  period,  either  at 

plicant  organization  or  at  any  other  performance  site  or  collabo- 

mstituuon,  check  "Yes."  If  all  the  research  activities  are  desig- 

to  be  exempt  under  the  regulations,  enter,  in  item  1 2a.  the  ex- 

number(s)  corresponding  to  one  or  more  of  the  six  exemption 

.  Jisted  in   "Protection  of  Human  Subjects  in  Research" 

auac|cd  to  this  form.   Provide  sufficient  information  in  the  applica- 

allow  a  determination  that  the  designated  exemptions  in  item 

i  re  appropnate   Provide  this  narrative  information  in  an  "Item 

of  Human  Subjects  AtUchment"  and  insert  this  at- 

immediately  following  the  ED  424  face  page.   Skip  the 

reniining  parts  of  item  12. 
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tion  of  Human  Subjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  the  applicant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Sufr(GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  US  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  tlie  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g..  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  It  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-uR^certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
oiganizalion,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Prt)ject  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amouiits  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  usuig  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  m  item  1 5e,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  12/1 2/2000)  in  the  date  signed  field. 


[Paperwork  Burden  Statement  j 


;  or  all  of  the  planned  research  activities  involving  human  sub- 


are  covered  (nonexempt),  skip  item  12a  and  continue  with  the 

pans  of  Item  12,  as  noted  below.    In  addition,  follow  the 

s  in  "Protection  of  Human  Subjecte  in  Research"  attached 

to  tl^s  form  to  prepare  the  six-point  narrative  about  the  nonexempt 

Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  I875-0106  The  lime  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection  If  you  have  any 
comments  concerning  the  accuracy  of  the  estimate<s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-4651  If  you  have  comments  or 
concerns  regarding  the  sUtus  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center, 
US.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633,  Washington,  DC.  20202-4725.' 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

'  (Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
"Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  1 2/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(!)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be  j 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropnate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  nsks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
f^sional  intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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conducting  research  obtains  ( 1 )  data  through 

or  interaction  with  the  individual,  or  (2)  iden- 

jnvate  information."  (I)  If  an  activity  involves 

information  about  a  living  person  by  manipu- 

person  or  that  person  s  environment,  as  might 

a  new  instructional  technique  is  tested,  or  by 

_  or  interacting  with  the  individual,  as  oc- 
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human  subject? 


Researfch  activities  in  which  the  only  involvement  of  hu- 

bjects  will  be  in  one  or  more  of  the  following  six 

oi  exemptions  are  not  covered  by  the  regula- 


(1)  Research  conducted  in  estabhshed  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practic  es,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fective ness  of  or  the  companson  among  instructional  tech- 
niques curricula,  or  classroom  management  methods. 

(2)  R^arch  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior unless:  (a)  information  obtained  is  recorded  in  such 
a  man  ler  that  human  subjects  can  be  identified,  directly 
or  thn  ugh  identifiers  linked  to  the  subjects;  and  (b)  any 
disclo  lure  of  the  human  subjects'  responses  outside  the 
resear  :h  could  reasonably  place  the  subjects  at  risk  of 
crimii  al  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjet  ts  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documenu,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education^  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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0MB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  CM  THEIR  APPLICA'HONS  TO 
ADDRESS  TfflS  NEW  PROVISION  L\  ORDER 
TO  RECEIVE  FUNDING  UNDER  TfflS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  smdents,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation;  gender,  race,  national  origin,  color, 
disability,  or  age  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  av^lable 
on  audio  tape  or  in  braille  for  students  wlk)  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  etu'oll  in  the  course,  might  indicate  bow  it 
intends  to  conduct  "outreach"  efforts  to  girls,  to 
encoiu-age  their  enrollment.  i 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to;  US.  Depanment  of 
Education,  Washington,  DC  20202-4651. 
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Puiil 


res  )onse, 
exi;  ting  - 


lie  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 

i.  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
I  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
colfection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
col  BCtion  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Of^ce  of  Management  and  Budget,  Papenwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


Thi! 


General  Instructions 


form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
sar  ie  budget  information  for  each  year  of  the 
mu  ti-year  funding  request.  Pay  attention  to 
apf  licable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
pro  */ide  a  breakdown  by  the  applicable  budget    . 
cat  jgories  shown  in  lines  1-11. 

Linfes  1-11,  columns  (a)-(e):  For  each  project 
ye<  r  for  which  funding  is  requested,  show  the 
toti  il  amount  requested  for  each  applicable 
bu(|get  category. 

Linfes  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Lin  5  12,  columns  (a)-(e):  Show  the  total  budget 
rec  uest  for  each  project  year  for  which  funding  is 
requested. 

Lirfe  12,  column  (f):  Show  the  total  amount 
rec  uested  for  all  project  years.  If  funding  is 
rec  uested  for  only  one  year,  leave  this  space 
bl^k. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  y  ou  are  required  to  provide  or  volunteer  to 
pre  vide  matching  funds  or  other  non-Federal 
res  ources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 

Lir^es  1-11,  columns  (a)-(e):  For  each  project 
ye  jr  for  which  matching  funds  or  other 
coptributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Infonnation 

Pav  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
ancj  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  Information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovemmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescnbed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discnmination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol  ' 
and  dnjg  abuse  patient  records;  (h)  Title  Vlll  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq  ),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application.  ^ 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  In  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 
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Will  cohnply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  ^ct  (40  use.  §§276a  to  276a-7).  the  Copeland  Act 
(40  U!)C.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
constnjction  subagreements. 

10.  Will  cdmply.  if  applicable,  v\/ith  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protecl  on  Act  of  1973  (P.L.  93-234)  which  requires 
recipie  its  in  a  special  flood  hazard  area  to  participate  in  the 
prograi  n  and  to  purchase  flood  insurance  If  the  total  cost  of 
insuratjie  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  cdmply  with  environmental  standards  which  may  be 
prescri  )ed  pursuant  to  the  following:  (a)  Institution  of 
envlror  mental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executve  Order  (EO)  11514;  (b)  notification  of  violating 
facilitiej  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  T1990;  (d)  evaluation  of  flood  hazards  in 
floodpl  jins  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
progra  n  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amencsd  (42  U.S.C  §§7401  et  seq,);  (g)  protection  of 
underc  round  sources  of  dnnking  water  under  the  Safe 
Dnnkirg  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and.  I  h)  protection  of  endangered  species  under  the 
Endan  jered  Species  Act  of  1973.  as  amended  (PL.  93- 
205) 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  use.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

1 3.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations." 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE 


DF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  i  )RGANIZATION 


DATE  SUBMITTED 


Standard  Form  424B  (Rev.  7-97)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Ap>plicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Pari  82,  "New  Restnctions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  coop>erative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  Influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Memlier  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  'Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2    DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  othenwise  cnminally  or  avilly 
charged  by  a  govemmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  p>eriod  preceding  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  worttplace  by: 

(a)  Put)lishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  atx>ut: 

(1)  The  dangers  of  drug  abuse  In  the  workplace; 

(2)  The  grantee's  pxjiicy  of  maintaining  a  drug-free  woflsplace: 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occumng  in  the  wortcplace: 

(c)  Making  It  a  requirement  that  each  employee  to  t>e  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 


3566 


(e)  Notilring  the  agency,  in  writing,  within  10  calendar  days  after 
receivin  j  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwii  e  receiving  actual  notice  of  such  conviction.   Employers 
of  convi  ;ted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education.  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  R{  gional  Office  Building  No.  3).  Washington.  DC  20202- 
4248.   f  otice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taklijg  one  of  the  following  actions,  within  30  calendar  days  of 
receivin  j  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employi  e  who  is  so  convicted: 

(1)  Takijig  appropriate  personnel  action  against  such  an  em- 
ployee, jp  to  and  including  termination,  consistent  with  the 
requirer  lents  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Reqjjinng  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  i  ssistance  or  rehabilitation  program  approved  for  such 
purpose  s  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  ai  propnate  agency; 


Maldng  a  good  faith  effort  to  continue  to  maintain  a 

workplace  through  implementation  of  paragraphs 
(c),  (d).  (e),  and  (f). 


(g) 

drug-l 
(a),  (b) 


free 


B.  The 
for  the 
grant: 


irantee  may  insert  in  the  space  provided  below  the  site(s) 
lerformance  of  wort?  done  in  connection  with  the  specific 


Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check 
here. 


As  the 


NAME 


ED80-D013 
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DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.   Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


[  ]  if  there  are  workplaces  on  file  that  are  not  identified 


July  authonzed  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINT  ED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGN/  TURE 


DATE 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549.  Debarment  and  Suspension.  34  CFR 
Part  85.  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85  1 10 


Instructions  for  Certification 

1    By  signing  and  submitting  this  proposal,  the  prospective  lovi^er  tier 
participant  is  providing  the  certification  set  out  below 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.   If  it  is  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  ttiis  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tion was  erroneous  when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

4  The  terms  "covered  transaction."  "debanred,"  "suspended." 
"ineligible."  "lower  tier  covered  transaction."  "participant," '  c)erson." 
"primary  covered  transaction." "  principal,"  "proposal."  and  "voluntarily 
excluded.'  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prosp>ective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated. 


6  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility,  and  Voluntary  Exclusksn-Lower 
Tier  Covered  Transactions."  without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitabons  for  lower  tier  covered 
transactions. 

7  A  participant  in  a  covered  transaction  may  rely  upon  a  certificatkjn 
of  a  prospective  participant  in  a  k)wer  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals    Each  participant  may  but  is 
not  required  to.  check  the  Nonprocurement  List. 

8  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause    The  knowledge  and  infomiation  of 
a  participant  is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

9  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  exckjded  from  participation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies,  including  suspensk>n  and/or 
debarment. 


Certification 

(1)  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal  that  neither  it  nor  Its  prinapals  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 

•    PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESErJTATIVE 

SIGNATURE 

DATE 

ED  80-0014.  9/90  (Replaces  GCS-009  (REV.  12/88),  which  is  obsolete) 
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Type 

a. 
_  b. 
c. 
d. 
e. 
f. 


if  Federal  Action: 

ontract 

rant 

ooperative  agreement 

oan 

oan  guarantee 

>an  insurance 


4.     Name  and  Address  of  Reporting  Entity: 

Prifne         Subawardee 

Tier  ,  if  Known: 


Cong  ressional  District,  if  known: 


6.  Federa 


11.  Infornlation 
title  31  I 
activities  h 
reliance  w 
was  made 
pursuant 
to  the  Congress 
inspection 
disclosure 
$10,000  a 


Federal  I 
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Approved  by  OMB 
0348-0046 


Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


2.     Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Report  Type: 

a.  initial  filing 

b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


Department/ Agency: 


8.  Federa   Action  Number,  if  known: 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 
7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


10.  a.  Nai  ne  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  Ml): 


mi 


requested  through  this  form  is  authorized  by 
section  1352.  This  disclosure  of  lobbying 
a  material  representation  of  fact  upon  which 

placed  by  the  tier  above  when  this  transaction 
r  entered  into.  This  disclosure  is  required 
31  I  .S.C.  1352.  This  information  will  be  reported 
semi-annually  and  will  be  available  for  public 
Any  person  who  fails  to  file  the  required 
ihall  be  subject  to  a  civil  penalty  of  not  less  than 
not  more  than  5100,000  for  each  such  failure. 


.S.C 


i:S 


t» 


se  Only 


9.  Award  Amount,  if  known: 

$  


b.  Individuals  Performing  Services  (including  address  if 
different  from  No   lOa) 

(last  name,  first  name.  Ml): 


Signature: 


Print  Name: 


Title: 


Telephone  No. 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 


INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencmg 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

L  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/ or  has  been  secured  to  influence  the 

outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foUowup  report  caused  by  a  matenal  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  subinitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  fiiU  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  pnme  or' 
subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  pnme  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  Distnct,  if  known.  * 

6.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  Include  atJeast  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation.  United  States  Coast  Guard. 


10. 


Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  I  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-00 1 ." 

For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

(a)  Enter  the  full  name,  address,  city,  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  fiill  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 


II. 


The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  ,^ct,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  mfomnation  unless  it  displays 
a  valid  0MB  control  Number    The  valid  0MB  control  number  for  this  information  coliection  is  0MB  No  0348-0046   Public  reporting 
burden  for  this  collection  of  infomiation  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathenng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  informanon,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046),  Washington,  DC  20503 


[PR  Doc.  00-1516  Filed  1-20-00;  8:45  am] 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

48  CFR  Parts  2401  et  aL 
HUD  Acquisition  Regulation; 
Miscellaneous  Revisions;  Final  Rule 
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DEPARTMENT 
URBAN  DEVELOPMENT 


48  CFR  Parts 
2413,2414, 
2425,  2426, 
2437,  2439, 
2453 


21401,2402,2403,2409, 
2415,2416,2419,2424, 
24:  8,  2432,  2433,  2436, 
2442, 2446,  2451,  2452  and 


[Docket  No.  FR-^115-F-03] 
RIN  2435-AA24 


HUD  Acquisition 
Miscellaneous 


AGENCY:  Office 
Officer  (CPO) 
ACTION:  Final 


SUMMARY:  This 
Department  of 
Development 
Regulation 
changes  made 
Acquisition 
HUDAR's  last 
requirements 
Reform  Act  of 


D 


OF  HOUSING  AND 


Regulation; 
Revisions 


of  the  Chief  Procurement 
)HUD. 
rtle. 


rule  amends  the 
4ousing  and  Urban 
(  lUD)  Acquisition 
(HqDAR)  to  implement 

the  Federal 
Regulation  since  the 
i  ssuance.  and  implement 
the  Federal  Acquisition 
996. 
Date:  February  22, 


DATES:  Effective 
2000. 

FOR  FURTHER  IN  FORMATION  CONTACT: 

Frederick  Grav  ;s.  Policy  and  Field 
Operations  Div  ision.  Office  of 
Procurement  aj  id  Contracts  (Seattle 
Outstation),  U.  5.  Department  of  Housing 
and  Urban  Dev  jlopment,  Seattle  Federal 
Office  Buildinj ,  909  1st  Avenue,  Seattle. 
WA  981 04-1 0(  0.  telephone  (206)  220- 
5122  extension  3450,  FAX  (206)  220- 
5406.  Persons  '  vith  hearing  or  speech 
impairments  n  ay  access  that  number 
via  TTY  by  cal  ing  the  Federal 
Information  Re  ay  Service  at  (800)  877- 
8339. 

SUPPLEMENTAR' '  INFORMATION:  On  August 
23,  1999,  at  64  FR  46092,  the 
Department  of  Housing  and  Urban 
Development  ( -iUD)  published  an 
interim  rule  m  iking  miscellaneous 
changes  to  the  ^UD  Acquisition 
Regulation  (HI  DAR).  No  comments 
were  received  in  the  interim  rule  during 
the  60-day  pul  lie  comment  period. 
Therefore,  exci  pt  for  several  technical 
corrections  dis  ~ussed  immediately 
below,  the  intf  rim  rule  is  adopted  as 
final  without  c  lange. 

In  section  2<  15.304,  paragraph  (d)(3) 
is  deleted  in  tl  is  final  rule.  The 
inclusion  of  th  is  paragraph  in  the 
interim  rule  w  is  a  typographical  error. 
The  same  text  ivas  correctly  included  as 
paragraph  (a)(  )  of  section  2415.303  in 
the  interim  ru  b. 

'  Section  241   .613-72  is  removed. 
Sections  2415.513-70  and  2415.613-71, 
which  dealt  w  th  HUD's  alternative 
selection  proci  sss,  were  removed  in  the 


interim  rule.  The  related  section 
2415.613-72  should  have  been  removed 
as  well. 

Subpart  2415.10  is  redesignated  as 
Subpart  2415.5.  The  subpart  title  is 
unchanged.  The  redesignation  was 
erroneously  omitted  from  the  interim 
rule. 

Section  2426.703  is  redesignated  as 
2426.7003.  Sections  2426.701  and 
2426.702  were  redesignated  2426.7001 
and  2426.7002  respectively  in  the 
interim  rule,  and  section  2426.703 
should  have  been  likewise  redesignated. 

The  following  sections  are  added  to 
designate  HUD  officials  to  act  on  behalf 
of  the  agency  head  for  the  purposes  of 
various  sections  of  the  FAR.  These 
designations  implement  the  relevant 
sections  of  the  FAR  cited  in  the  new 
sections  and  were  erroneously  omitted 
from  the  interim  rule:  2432.114, 
2432.201,  2432.407,  2432.703-3  and 
2432.903. 

Subpart  2451.3  was  redesignated  as 
2451.70  in  the  interim  rule.  The  title 
should  have  also  been  revised.  The  new 
title  is  included  in  this  final  rule. 

In  Section  2452.215-70.  the  reference 
to  HUDAR  2415.407(a)  is  corrected  to 
read  2415.209(a).  Section  2415.407  was 
redesignated  as  2415.209  in  the  interim 
rule.  In  the  interim  rule.  Alternates  I 
and  II  to  2452.215-70  were  revised  to 
reflect  the  change  in  citation,  and  their 
dates  were  changed  accordingly. 
Therefore,  the  date  of  the  basic 
provision  should  also  be  "OCT  1999." 

Section  2452.226-70  is  revised  to 
correct  the  HUDAR  citation  in  the  first 
sentence  fi-om  2426.222-703  to 
2426.222-7003.  This  correction  was 
erroneously  omitted  from  the  interim 
rule. 

Findings  and  Certifications 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Regulator}'  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605Cb)).  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small 
businesses  were  specifically  invited.     ^ 
however,  to  comment  on  whether  the 


interim  rule  would  significantly  affect 
them,  and  persons  were  invited  to 
submit  comments  according  to  the 
instructions  in  the  DATES  and  Comments 
sections  in  the  preamble  of  the  interim 
rule.  No  comments  were  received. 

Papenv'ork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  HUDAR 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  have  been  assigned  OMB 
approval  number  2535-0091.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a  • 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.19(c)(1)  of  the  HUD  regulations,  the 
policies  and  procedures  in  this 
document  are  not  subject  to  the 
individual  compliance  requirements  of 
the  authorities  cited  in  24  CFR  50.4, 
and.  therefore,  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  Accordingly,  a  Finding  of  No 
Significant  Impact  is  not  required. 

Executive  Order  13132,  Federalism 

This  final  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  Executive  Order  13132  (entitled 
"Federalism"). 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
to  children. 

List  of  Subjects  in  24  CFR  Parts  2401, 
2402,  2403,  2409,  2413,  2414,  2415, 
2416,  2419,  2424,  2425,  2426,  2428, 
2432, 2433, 2436, 2437,  2439,  2442, 
2446,  2451,  2452  and  2453 

Government  procurement.  HUD 
acquisition  regulation. 

Accordingly,  title  48,  Chapter  24  of 
the  Code  of  Federal  Regulations,  is 
ameifded  by  adopting  the  interim  rule 
published  in  the  Federal  Register  on 
August  23.  1999  (64  FR  46092)  as  final 
with  the  following  amendments  to  read 
as  follows: 
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PART  2415— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  part  2415 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  41  U.S.C.  253; 
42  U.S.C.  3535(d). 

2.  In  Section  2415.304,  paragraph 
(d)(3)  is  removed. 

2415.304    [Amended] 

3.  The  heading  for  subpart  2415.5  is 
revised  to  read  as  follows: 

Subpart  2415.5 — Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

2415.613-72    [Removed] 

4.  Section  2415.613-72  is  removed. 
2415.10    [Removed] 

5.  Subpart  2415.10  is  removed. 

PART  2426— OTHER 
SOCIOECONOMIC  PROGRAMS 

6.  The  authority  citation  for  part  2426 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

2426.703    [Redesignated  as  2426.7003] 

7.  Section  2426.703  is  redesignated  as 
2426.7003. 

PART  2432— CONTRACT  RNANCING 

8.  The  authority  citation  for  part  2432 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3901-3906;  40  U.S.C. 
486(c);  42  U.S.C.  3535(d). 


9.  A  new  subpart  2432.1  and  a  new 
section  2432.114  are  added  to  read  as 
follows: 

Subpart  2432.1— Non-Commercial  Item 
Purchase  Financing 

2432.1 1 4    Unusual  contract  financing. 

The  Senior  Prociuement  Executive  is 
the  agency  had  for  the  purpose  of  FAR 
32.114. 

10.  A  new  subpar  2432.2  and  a  new 
section  2432.201  is  added  to  read  as 
follows: 

Subpart  2432.2— Commercial  Item 
Purchase  Financing 

2432.201    Statutory  authority. 

The  head  of  the  contracting  activity  is 
the  agency  head  for  the  pvupose  of  FAR 
32.201. 

11.  A  new  section  2432.407  is  added 
to  read  as  follows: 

2432.407    Interest 

(d)  The  Senior  Procurement  Executive 
is  the  agency  head's  designee  for  the 
piuposes  of  FAR  32.407(d). 

12.  A  new  subpart  2432.7  and  a  new 
section  2432.703-3  is  added  to  read  as 
follows: 

Subpart  2432.7— Contract  Funding 

2432.703-3    Contracts  crossing  fiscal 
years. 

(b)  The  contracting  officer  may  enter 
into  a  contract,  exercise  an  option,  or 
place  an  order  under  a  contract  for 
severable  services  for  a  period  that 
begins  in  one  fiscal  year  and  ends  in  the 
next  fiscal  year  if  the  period  of  the 
contract  awarded,  option  exercised,  or 
order  placed  does  not  exceed  one  year. 


13.  A  Aew  section  2432.903  is  added 
to  read  as  follows: 

2432.903    Policy. 

The  Senior  Procurement  Executive  is 
the  agency  head's  designee  for  the 
piuposes  of  FAR  32.903(b). 

14.  The  heading  for  subpart  2451.70  is 
revised  to  read  as  follows: 

Subpart  2451 .70    Contractor  Use  of 
Government  Discount  Travel  Rates. 

PART  2452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

15.  The  authority  citation  for  part 
2452  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

16.  In  Section  2452.215-70,  the  first 
sentence  and  provision  date  are  revised 
to  read  as  follows: 

2452.215-70    Proposal  Content 

As  prescribed  in  2415.209(a),  insert  a 
provision  substantially  the  same  as  the 
following: 

Proposal  Content  (Feb.  2000) 


2452.226-70    [Amended] 

17.  In  section  2452.226-70,  the 
reference  to  "2426.703"  in  the  first 
sentence  is  revised  to  read  "2426.222- 
7003." 

Dated:  December  30,  1999. 
V.  Stephen  Carfoerry, 

Chief  Procurement  Officer. 

[FR  Doc.  00-532  Filed  1-20-00;  8:45  am] 
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Officer  (CPO) 
action:  Final 


of  the  Chief  Procurement 
DHUD. 
lule. 


SUMMARY:  Thi  ;  rule  amends  the 
Department  ol  Housing  and  Urban 
Development  HUD)  Acquisition 
Regulation  (H  JDAR)  to  implement 
changes  applicable  to  HUD's 
procurement  a  ctivities  made  in  the 
Federal  Acqui  iition  Regulation  since 
the  HUDAR's  ast  issuance  and 
implements  miscellaneous  HUD 
procurement  r  iiles. 
DATES:  Effects  e  Date:  This  rule  is 
effective  Febn  ary  22.  2000.  except  for 
the  addition  o  a  part  heading  and 
authority  citat  on  for  part  2439.  which 
is  effective  Sejitember  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Gra'  es.  Policy  and  Field 
Operations  Di  dsion.  Office  of 
Prociuement  <  nd  Contracts  (Seattle 
Outstation),  U  S.  Department  of  Housing 
and  Urban  De  'elopraent,  Seattle  Federal 
Office  Buildin  j,  909  1st  Avenue,  Seattle, 
WA  98104-10  )0,  telephone  (206)  220- 
5122  extension  3450.  FAX  (206)  220- 
5406.  Persons  with  hearing  or  speech 
impairments  i  lay  access  that  number 
via  TTY  by  ca  ling  the  Federal 
Information  R^lay  Service  at  (800)  877- 
8339. 
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person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  Mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
nde,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small 
businesses  were  specifically  invited, 
however,  to  comment  on  whether  this 
rule  would  significantly  affect  them, 
and  persons  were  invited  to  submit 
comments  according  to  the  instructions 
in  the  DATES  and  COMMENTS  sections  in 
the  preamble  of  the  proposed  rule.  No 
comments  were  received. 

Environmental  Impact 

This  rule  does  not  direct,  provide  for 
assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition  or  new 
construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  rule  is 
categorically  excluded  fi-om 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  Accordingly,  a 
Finding  of  No  significant  Impact  is  not 
required. 

Executive  Order  13132,  Federalism 

This  final  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  Executive  Order  13132  (entitled 
"Federalism"). 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks- and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
to  children. 


List  of  Subjects  in  48  CFR  Parts  2403, 
2409, 2436,  2439,  2442,  2452,  and  2453 

Government  procurement,  HUD 
acquisition  regulation. 

1.  The  authority  citation  for  part  2403 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 

2.  Section  2403.670  is  revised  to  read 
as  follows: 

2403.670    Solicitation  provision  and 
contract  clause. 

Insert  the  clause  at  48  CFR  2452.203- 
70  in  all  solicitations  and  contracts. 

PART  2409— CONTRACTOR 
QUALIRCATIONS 

3.  The  authority  citation  for  part  2409 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  and  42  U.S.C. 
3535(d). 

4.  Section  2409.507-1  is  revised  to 
read  as  follows: 

2409.507-1     Solicitation  provisions. 

The  Contracting  Officer  shall  insert  a 
provision  substantially  the  same  as  the 
provision  at  48  CFR  2452.209-70, 
Potential  Organizational  Conflicts  of 
Interest,  in  all  solicitations  over  the 
simplified  acquisition  limitation  when 
the  Contracting  Officer  has  reason  to 
believe  that  a  potential  organizational 
conflict  of  interest  exists.  The 
Contracting  Officer  shall  describe  the 
nature  of  the  potential  conflict  in  the 
provision. 

5.  Section  2409.507-2  is  revised  to 
read  as  follows: 

2409.507-2    Contract  clauses. 

The  Contracting  Officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  48  CFR  2452.209-71, 
Limitation  on  Future  Contracts,  in  all 
contracts  above  the  simplified 
acquisition  threshold.  The  Contracting 
Officer  shall  describe  in  the  clause  the 
natiu'e  of  the  potential  conflict,  and  the 
negotiated  terms  and  the  diuration  of  the 
limitation. 

PART  2436— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

6.  The  authority  citation  for  part  2436 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

7.  Paragraph  (a)(2)  of  section 
2436.602-2  is  revised  to  read  as  follows: 

2436.602-2    Evaluation  boards. 

(a)  *   *   * 

(2)  The  cognizant  program  office  head 
for  boards  appointed  at  the  field  level. 
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8.  Section  2436.602-4  is  revised  to 
read  as  follows: 

2436.602-4    Selection  authority. 

(a)  The  final  selection  decision  shall 
be  made  by  the  cognizant  Primary 
Organization  Head  in  headquarters,  or 
field  program  office  head. 

9.  A  part  heading  and  an  authority 
citation  are  added  for  part  2439  reading 
as  follows: 

PART  2439— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

10.  In  section  2439.107,  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

2439.107    Contract  clauses. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  2452.239-71, 
Information  Technology  Virus  Security, 
in  solicitations  and  contracts  under 
which  the  contractor  will  provide 
information  technology  hardware, 
software  or  data  products. 

PART  2442— CONTRACT 
ADMINISTRATION 

11.  The  authority  citation  for  part 
2442  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

12.  Section  2442.1106  is  revised  to 
read  as  follows: 

2442.1106  Reporting  requirements. 

(a)  All  contracts  for  professional  or 
technical  services  of  a  developmental  or 
advisory  nature  exceeding  $500,000 
shall  include  a  requirement  for  the  use 
of  systematic  project  planning  and 
progress  reporting.  The  Contracting 
Officer  may  require  the  use  of  such 
project  planning  and  reporting  systems 
for  contracts  below  the  above  threshold. 

13.  Section  2442.1107  is  revised  to 
read  as  follows: 

2442.1107  Contract  clause. 

The  Contracting  Officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  48  CFR  2452.242-71,  Project 
Management  System,  in  solicitations 
and  contracts  for  services  as  described 
in  2442.1106  expected  to  exceed 
$500,000.  Use  of  this  clause  below  the 
stated  threshold  is  at  the  discretion  of 
the  Contracting  Officer. 


PART  2452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  The  authority  citation  for  part 
2452  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

2452.203-71    [Removed] 

15.  Section  2452.203-71  is  removed. 

16.  Section  2452.209-70  is  revised  to 
read  as  follows: 

2452.209-70    Potential  organizational 
conflicts  of  Interest. 

As  prescribed  in  2409.507-1,  the 
Contracting  Officer  may  insert  a 
provision  substantially  the  same  as 
follows  in  solicitations: 

Potential  Organizational  Conflicts  of  Interest 

(Feb.  2000) 

(a)  The  Contracting  Officer  has  determined 
that  the  proposed  contract  contains  a 
potential  organizational  conflict  of  interest. 
Offerors  are  directed  to  FAR  subpart  9.5  for 
detailed  information  concerning 
organizational  conflicts  of  interest. 

(b)  The  nature  of  the  potential  conflict  of 
interest  is  [  Contracting  Officer  insert 
description]: 

(c)  Offerors  shall  provide  a  statement 
which  describes  concisely  all  relevant  facts 
concerning  any  past,  present  or  planned 
interest  (financial,  contractual, 
organizational,  or  otherwise)  relating  to  the 
work  to  be  performed  under  the  proposed 
contract  and  bearing  on  whether  the  offeror 
has  a  possible  organizational  conflict  of 
interest  with  respect  to: 

(1)  Being  able  to  render  impartial, 
technically  sound,  and  objective  assistance  or 
advice,  or 

(2)  Being  given  an  unfair  competitive 
advantage.  The  offeror  may  also  provide 
relevant  facts  that  show  how  its 
organizational  structure  and/or  management 
systems  limit  its  knowledge  of  possible 
organizational  conflicts  of  interest  relating  to 
other  divisions  or  sections  of  the  oi-ganization 
and  how  that  structure  or  system  would 
avoid  or  mitigate  such  organizational 
conflict. 

(d)  No  award  shall  be  made  until  any 
potential  conflict  of  interest  has  been 
neutralized  or  mitigated  to  the  satisfaction  of 
the  Contracting  Officer. 

(e)  Refusal  to  provide  the  requested 
information  or  the  willful  misrepresentation 
of  any  relevant  information  by  an  offeror 
shall  disqualify  the  offeror  from  further 
consideration  for  award  of  a  contract  under 
this  solicitation. 

(f)  If  the  Contracting  Officer  determines 
that  a  potential  conflict  can  be  avoided, 
effectively  mitigated,  or  otherwise  resolved 
through  the  inclusion  of  a  special  contract 
clause,  the  terms  of  the  clause  will  be  subject 
to  negotiation. 

(End  of  provision) 

17.  Section  2452.209-71  is  revised  to 
read  as  follows: 


2452.209-71     Limitation  on  future 
contracts. 

As  prescribed  in  2409.507-2,  the 
Contracting  Officer  may  insert  a  clause 
substantially  the  same  as  follows  in 
solicitations  and  contracts  for  services: 

Limitation  on  Future  Contracts 

(Feb.  2000) 

(a)  The  Contracting  Officer  has  determined 
that  this  contract  may  give  rise  to  potential 
organizational  conflicts  of  interest  as  defined 
at  FAR  subpart  9.5. 

(b)  The  nature  of  the  potential  conflict  of 
interest  is  [Contracting  Officer  insert 
description]: 

(c)  If  the  contractor,  under  the  terms  of  this 
contract  or  through  the  performance  of  tasks 
pursuant  to  this  contract,  is  required  to 
develop  specifications  or  statements  of  work 
that  are  to  be  incorporated  into  a  solicitation, 
the  contractor  shall  be  ineligible  to  perform 
the  work  described  in  that  solicitation  as  a 
prime  or  first-tier  subcontractor  under  any 
ensuing  HUD  contract. 

(d)  Other  restrictions — (Con(racf/ng  Officer 
insert  description]. 

(e)  The  restrictions  imposed  by  this  clause 
shall  remain  in  effect  until  {Contracting 
Officer  insert  period  or  date] . 

(End  of  clause) 

18.  A  new  section  2452.239-71  is 
added  to  read  as  follows: 

2452.239-71     Information  Technology  Virus 
Security. 

As  prescribed  in  2439.107(b),  insert 
the  following  clause: 

Information  Technology  Virus  Security 

(Feb.  2000) 

(a)  The  contractor  hereby  agrees  to  make 
every  reasonable  effort  to  deliver  information 
technology'  products  to  HUD  free  of  known 
computer  viruses.  The  contractor  shall  be 
responsible  for  examining  all  such  products 
prior  to  their  delivery  to  HUD  using  software 
tools  and  processes  capable  of  detecting  all 
known  viruses. 

(b)  The  contractor  shall  include  the 
following  statement  on  deliveries  of 
hardware,  software,  and  data  products, 
including  diskettes,  made  under  this 

.  contract: 
[product  description,  part/catalog  number, 
other  identifier,  and  serial  number,  if 
any] 
"This  product  has  t)een  scanned  for  known 
viruses  using  (name  of  virus-screening 
product,  including  version  number,  if  any] 
and  is  certified  to  be  free  of  known  viruses 
at  the  time  of  delivery." 

(c)  The  Contracting  Officer  may  assess 
monetary  damages  against  the  contractor 
sufficient  to  compensate  HUD  for  actual  or 
estimated  costs  resulting  from  computer 
virus  damage  or  malicious  destruction  of 
computer  information  arising  from  the 
contractor's  failure  to  take  adequate 
precautions  to  preclude  delivery  of  virus- 
containing  products  in  the  delivery  of 
hardware,  software,  or  data  on  diskettes 
under  this  contract. 
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(C)  Describes  staff  (e.g.,  hours  per 
individual),  financial,  and  other  resources 
allocated  to  each  task  and  significant  activity: 
and, 

(D)  Provides  the  rationale  for  project 
organization  and  resource  allocation. 

(ii)  A  graphic  portion  showing: 

(A)  Cumulative  planned  or  budgeted  costs 
of  work  scheduled  for  each  reporting  period 
over  the  life  of  the  contract:  and 

(B)  The  planned  start  and  completion  dates 
of  all  planned  and  budgeted  tasks  and 
activities. 

(2)  Progress  reports.  Progress  reports  shall 
consist  of: 

(i)  A  narrative  portion  that: 

(A)  Provides  a  brief,  concise  summary  of 
technical  progress  made  and  the  co.sts 
incurred  for  each  task  during  the  reporting 
period:  and  (B)  Identifies  significant 
problems,  or  potential  problems,  their  causes, 
proposed  corrective  actions,  and  the  net 
effect  on  contract  completion. 

(ii)  A  graphic  portion  showing: 

(A)  The  schedule  status  and  degree  of 
completion  of  the  tasks,  activities  and 
deliverables  shown  in  the  baseline  plan  for 
the  reporting  period,  including  actual  start 
and  completion  dates  for  all  tasks  and 
activities  in  the  baseline  plan: 

(B)  The  costs  incurred  during  the  reporting 
period,  the  current  total  amount  of  costs 
incurred  through  the  end  date  of  the 
reporting  period  for  budgeted  work,  and  the 


projectsd  costs  required  to  complete  the  work 
under  the  contract. 

(c)  The  formats,  forms  and/or  software  to 
be  used  for  the  project  management  system 
under  this  contract  shall  be  [Contracting 
Officer  insert  appropriate  language — "as 
prescribed  in  the  schedule:"  "a  format,  forms 
and/or  software  designated  by  the  GTR:"  or, 
"the  contractor's  own  format,  forms  and/or 
software,  subject  to  the  approval  of  the 
GTR."] 
(End  of  clause) 

PART  2453— FORMS 

20.  The  authority  citation  for  part 
2453  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

2453.242-70    [Removed] 

21.  Section  2453.242-70  is  removed. 
2453.242-71     [Removed] 

22.  Section  2453.242-71  is  removed. 
Dated:  December  30,  1999. 

V.  Stephen  Carberry, 

Chief  Procurement  Officer. 

[PR  Doc.  00-531  Filed  1-20-00;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  January  19,  2000 

Continuation  of  Emergency  Regarding  Terrorists  Who  Threat- 
en To  Disrupt  the  Middle  East  Peace  Process 


On  January  23,  1995,  by  Executive  Order  12947,  I  declared  a  national  emer- 
gency to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
grave  acts  of  violence  committed  by  foreign  terrorists  that  disrupt  the  Middle 
East  peace  process.  By  Executive  Order  12947  of  January  23,  1995,  I  blocked 
the  assets  in  the  United  States,  or  in  the  control  of  United  States  persons, 
of  foreign  terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 
I  also  prohibited  transactions  or  dealings  by  United  States  persons  in  such 
property.  On  August  20,  1998,  by  Executive  Order  13099,  I  identified  four 
additional  persons,  including  Usama  bin  Ladin,  who  threaten  to  disrupt 
the  Middle  East  peace  process.  I  have  annually  transmitted  notices  of  the 
continuation  of  this  national  emergency  to  the  Congress  and  the  Federal 
Register.  Last  year's  notice  of  continuation  was  published  in  the  Federal 
Register  on  January  22,  1999.  Because  terrorist  activities  continue  to  threaten 
the  Middle  East  peace  process  and  vital  interests  of  the  United  States  in 
the  Middle  East,  the  national  emergency  declared  on  January  23,  1995. 
and  the  measures  that  took  effect  on  January'  24,  1995,  to  deal  with  that 
emergency  must  continue  in  effect  beyond  January  23.  2000.  Therefore, 
in  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect  to 
foreign  terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


{ysv<yXj9</^^^TtKMJ^3r^ 


[FR  Doc.  00-1709 

Filed  1-20-00;  10:18  am) 

Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
January  19,  2000. 
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Proposed  Rules: 

101-6 2504 

102-3 2504 

42  CFR 

121 1435 

412 1817.3136 

413 1817 

483 1817 

485 1817 

Proposed  Rules: 

405 1081 

44  CFR 

64 1554,  1555 

Proposed  Rules: 

67 1435 

45  CFR 

Proposed  Rules: 

160 427 


Federal  Register / Vol.  65,  No.  14 /Friday,  January  21,  2000 /Reader  Aids 


111 


164 427 

46CFR 

Proposed  Rules: 

356 646 

47CFR 

0 374 

27 3139 

51 1331,2542 

73 219,220,  1823,  1824, 

3150,  3151,  3152 

76 375 

Proposed  Rules: 

1 2097 

22 2097 

51 2367 

73 270,  1843,  3188,  3406, 

3407 

74 3188 

101 2097 

48CFR 

205 2056 

209 2056 

235 2057 

241 2058 

243 2056 

252 2056 

253 2055 

1806 3153 

1813 3153 


1815 3153 

1835 3153 

1852 3153 

1872 3153 

2401 3572 

2402 3572 

2403 3572,  3576 

2409 3572,  3576 

2413 3572 

2414 3572 

2415 3572 

2416 3572 

2419 3572 

2424 3572 

2425 3572 

2426 3572 

2428 3572 

2432 3572 

2433 3572 

2436 3572,3576 

2437 3576 

2439 3572,3576 

2442 3572,  3576 

2446 3572 

2451 3572 

2452 : 3572,3576 

2453 3572,  3576 

Proposed  Rules: 

1 1438 

2 1438 

4 1438 

7 1438 


8 1438 

11 2272 

15 1438 

16 1438 

17 1438 

22 1438,2272 

27 1438 

28 1438 

31 1438 

32 1438 

35 1438 

36 2272 

37 1438 

42 .^ 1438 

43 1438 

44 1438 

45 1438 

49 1438,2272 

51 1438 

52 1438,2272 

53 1438 

212 2104 

242 2104,2109 

247 2104 

252 2104 

253 2109 

1804 429 

1852 429 

49CFR 

1 220 

268 2342 


572 2059 

Proposed  Rules: 

40 2573 

209 1844 

222 2230 

229 2230 

1244 732 

50CFR 

17 20,2348,3096 

216 30 

226 1584 

300 59 

600 221 

635 2075 

648 377.  1557.  1568 

660 221 

679 60,  65,  74,  380 

Proposed  Rules: 

17 1082,  1583.  1845.  3096 

18 109 

86 3332 

216 270.  1083 

222 270 

223 105 

224 1082 

226 105.  1584 

300 272 

635 3199 

648 275,431 

660 2926 


IV 


Federal  Register / Vol.  65,  No.  14 /Friday.  January  21,  2000 /Reader  Aids 


REMINDERS 

The  Items  in 
editorially  com 
to  Federal 

Inclusion  or  exclusion 
this  list  has  no 
significance 


this  list  were 
F  iled  as  an  aid 
users, 
from 
legal 


Reg  ster 


RULES  GOIMG  into 
EFFECT  JAI^UARY  21, 
2000 


CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 


Multi-purpose 
resistance 
published 


lighters:  child 
standard: 
2-22-99 


EDUCATION  CEPARTMENT 

Elementary  anc  secondary 
education: 
State-adminij  tered 
programs:  :harter  schools 
funding:  pi  Wished  12-22- 
99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Television  broa  jcasting: 
Two-way  trar  smissions; 
multipoint  ( listribution 
service  and  instructional 
television  fxed  service 
licensees  i  articipation: 
published     1-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administratlor 
Food  additives: 
Polymers — 
Ethylene-m  irbomene 
copolymiirs:  publisf>ed 
1-21-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Medicare+Ch  jice  program — 
Provider-sp  onsored 
organiza  ions:  solvency 
standard;:  published 
12-22-99 
INTERIOR  DEI'ARTMENT 
Fish  and  Wild  ife  Service 
Endangered  an  j  threatened 
species: 

Wenatchee  Mountains 
checker-m<  illow:  published 
12-22-99 
PERSONNEL  I  MANAGEMENT 
OFFICE 
Employment: 
Retention  allowances: 
agency  pa  rment  criteria; 
published    2-22-99 

TRANSPORT/^ION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 


New  Jersey:  published  12- 
22-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Helicopter  operations  under 
instrument  flight  rules: 
flight  plan  requirements; 
published  1-21-00 
Airworthiness  directives: 
Airbus:  published  1-6-00 
Cessna:  published  12-29-99 
Fokker:  published  1-6-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions, 
compensation,  dependency, 
etc.: 

Dependency  and  indemnity 
compensation  tienefits  for 
survivors  of  veterans 
rated  totally  disabled  at 
time  of  death;  published 
1-21-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Onions  (Vidalia)  grown  in — 
Georgia;  comments  due  by 
1-26-00:  published  12-27- 
99 
Prunes  (dried)  produced  in 
California:  comments  due  by 
1-28-00:  published  12-29-99 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

Land  uses: 
Special  use  authorizations; 
costs  recovery  for 
processing  applications 
and  monitoring 
compliance;  comments 
due  by  1-24-00:  published 
11-24-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  1-27- 
00:  published  12-28-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans:  post-loan  policies 
and  procedures: 


comments  due  by  1-27- 
00:  published  12-28-99 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  comments 
due  by  1-28-00;  published 
1-11-00 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Halibut  and  sablefish; 
Individual  Fishing  Quota 
Program:  comments 
due  by  1-26-00; 
published  12-27-99 
Meetings: 
Western  Pacific  Fishery 
Management  Council; 
comments  due  by  1-24- 
00:  published  12-17-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  rule  review 
procedures;  comments 
due  by  1-25-00;  published 
11-26-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Construction  Industry 

Payment  Protection  Act; 

implementation;  comments 

due  by  1-27-00;  published 

12-28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Compression-ignition  marine 

engines  at  or  above  37 

kilowatts:  comments  due 

by  1-28-00:  published  12- 

29-99 
Air  pollutants,  hazardous; 
national  emmission  . 
standards: 
Perchloroethylene  emissions 

from  dry  cleaning 

facilities — 

Florida;  comments  due  by 
1-27-00:  published  12- 
28-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alaska;  comments  due  by 

1-28-00;  published  12-29- 

99 
Delaware  et  al.:  comments 

due  by  1-27-00;  published 

12-28-99 


Indiana:  comments  due  by 
1-27-00;  published  12-28- 
99 
Louisiana;  comments  due  by 
1-28-00;  published  12-29- 
99 
Michigan;  comments  due  by 
1-24-00;  published  12-16- 
99 
Missouri:  comments  due  by 
1-24-00;  published  12-23- 
99 
Confidential  business 
information:  elimination  of 
special  treatment  for  certain 
category;  comments  due  by 
1-26-00;  published  12-21-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate:  comments  due 
by  1-24-00;  published  11- 
24-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Digital  audio  systems: 
impact  on  terrestial  radio 
service;  comments  due  by 
1-24-00;  published  11-9- 
99 
Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
1-24-00;  published  12-17- 
99 
New  York;  comments  due 
by  1-24-00;  published  12- 
17-99 
Texas:  comments  due  by  1- 
24-00;  published  12-20-99 
Television  broadcasting: 
Video  description  of  video 
programming  for 
individuals  with  visual 
disabilities: 

implementation:  comments 
due  by  1-24-00;  published 
12-1-99 
FEDERAL  ELECTION 
COMMISSION 

Contirbution  and  expenditure 
limitations  and  prohibitions: 
Independent  expenditures 
and  parly  committee 
expenditure  limitations; 
comments  due  by  1-24- 
00;  published  12-9-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Constuction  Industry 
Payment  Protection  Act; 
implementation;  comments 
due  by  1-27-00;  published 
12-28-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
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Beverages — 
Fruit  and  vegetable  juices 
and  juice  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  comments 
due  by  1-24-00; 
published  11-23-99 
Medical  devices; 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  1-27-00;  published 
10-28-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 
Medicare  and  Medicaid: 
Elderly;  all-inclusive  care 
programs;  comments  due 
by  1-24-00;  published  11- 
24-99 
Medicare: 
Methods  to  improve 
Medicare  efficiency; 
suggestion  program 
establishment;  comments 
due  by  1-25-00;  published 
11-26-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Housing  programs: 
Uniform  physical  condition 
standards  and  physical 
inspection  requirements; 
insured  and  assisted 
properties;  administrative 
process  assessment; 
comments  due  by  1-25- 
00;  published  11-26-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordl<eeping 
requirements;  comments 
due  by  1-24-00;  published 
10-26-99 
INTERIOR  DEPARTMENT 
Assistance  programs; 
administrative  and  audit 
requirements  and  cost 
principles: 

On-the-job  seat  belt  use; 
comments  due  by  1-26- 
00;  published  12-27-99 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 


Denali  National  Park  and 
Preserve,  AK;  traditional 
activities  definition; 
comments  due  by  1-25- 
00;  published  1-19-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
New  Mexico;  comments  due 

by  1-24-00;  published  12- 

22-99 
Pennsylvania;  comments 

due  by  1-26-00;  published 

12-27-99 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.; 
Inmate  financial 

responsibility  program; 

spending  limitations; 

comments  due  by  1-27- 

00;  published  12-28-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 

Fall  protection;  comments 
due  by  1-24-00;  published 
9-24-99 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements;  comment 
request;  comments  due  by 
1-25-00;  published  10-25-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Construction  Industry 

Payment  Protection  Act; 

implementation;  comments 

due  by  1-27-00;  published 

12-28-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Truth  in  Savings  Act — 
Statement  disclosures; 
delivery  in  electronic 
form;  comments  due  by 
1-25-00;  published  11- 
26-99 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 


Nevada;  comments  due  by 
1-28-00;  published  11-3- 
99 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs.  Federal 
employees: 

Child  care  costs  for  lower 
income  employees; 
appropriated  funds  use; 
comments  due  by  1-24- 
00;  published  12-23-99 
Prevailing  rate  systems; 
comments  due  by  1-26-00; 
published  12-27-99 

POSTAL  SERVICE 

Domestic  Mall  Manual: 
Plant  Verified  Drop 

Shipment  (PVDS) 

mailings;  loading 

requirements;  comments 

due  by  1-24-00;  published 

12-23-99 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Evidence  required  for 

payment;  comments  due 

by  1-25-00;  published  11- 

26-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  company  boards 
of  directors;  independent 
directors  role;  comments 
due  by  1-28-00;  put>lished 
11-3-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Outer  Continental  Shelf 
activities: 

Platforms  in  Gulf  of  Mexico; 
safety  zone;  comments 
due  by  1-25-00;  published 
11-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Dowty  Aerospace  Propellers; 
comments  due  by  1-27- 
00;  published  12-28-99 
EMBRAER;  comments  due 
by  1-28-00;  published  12- 
29-99 
Fokker;  comments  due  by 
1-28-00;  published  12-29- 
99 
General  Electric  Co.; 
comments  due  by  1-25- 
00;  published  11-26-99 
Industrie  Aeronautiche  e 
Meccaniche;  comments 


due  by  1-27-00;  put>lished 
12-22-99 

Lockheed;  comments  due 
by  1-24-00;  published  12- 
9-99 

Pratt  &  Whitney;  comments 
due  by  1-24-00;  published 
11-24-99 

Airworthiness  standards: 

Special  conditions — 

Boeing  Model  777  series 
airplanes;  comments 
due  by  1-27-00; 
published  12-13-99 

Class  E  airspace;  comments 
due  by  1-27-00;  published 
12-13-99 

General  rulemaking 
procedures: 

Plain  language  and  removal 
of  redundant  and  outdated 
material;  comments  due 
by  1-28-00;  published  12- 
14-99 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  ar>d 
Firearms  Bureau 

Alcohol:  viticultural  area 
designations: 

Diamond  Mountain,  CA; 
comments  due  by  1-25- 
00;  published  11-26-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Group  health  plans;  access, 
portability,  and 
renewability  requirements; 
comment  request; 
comments  due  by  1-25- 
00;  published  10-25-99 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
106th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  ttie  106th  Congress,  which 
convenes  on  January  24, 
2000. 

A  Cumulative  List  of  Public 
Laws  for  the  first  session  of 
the  J  06th  Congress  will  be 
published  in  the  Federal 
Register  on  December  30, 
1999 

Last  List  December  21,  1999. 
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The  United  States  Government  Manual 
1999/2000 

As  the  o  "ficial  handbook  of  the  Federal  Government,  the 
Manual  is  t  le  best  source  of  information  on  the  activities, 
functions,  c  rganization.  and  principal  officials  of  the  agencies 
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publication:  and  films,  and  many  other  areas  of  citizen 
interest.  Th  i  Manual  also  includes  comprehensive  name  and 
agency/sub  ect  indexes. 

Of  signi  icant  historical  interest  is  Appendix  B.  which  lists 
the  agencie  i  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Mortal  is  published  by  the  Office  of  the  Federal 
Register.  N,  itional  Archives  and  Records  Administration. 
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